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Presidential  Determination  No.  99-04  of  November  14,  1998 

Drawdown  Under  Section  506(a)(2)(A)(i)(n)  of  the  Foreign 
Assistance  Act  To  Provide  Emergency  Disaster  Relief  Assist- 
ance for  Honduras,  Nicaragua,.  El  Salvador,  and  Guatemala 


Memorandum  for  the  Secretary  of  State  [and]  the  Seovtary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)(A){i)(II)  of  the 
Foreign  Assistance  Act  of  1961,  as  amended  ("the  Act"),  22  U.S.C.  2318(a)(2), 
I  hereby  determine  that  it  is  in  the  natiolial  interest  of  the  United  States 
to  draw  down  articles  and  services  from  the  inventory  and  resources  of 
the  Department  of  Defense,  for  the  purpose  of  providing  international  disaster 
relief  assistance  to  Honduras,  Nicaragua,  El  Salvador,  and  Guatemala. 

Therefore,  I  direct  the  drawdown  of  up  to  $45  million  of  articles  and 
services  from  the  inventory  and  resources  of  the  Department  of  Defense 
for  the.  Governments  of  Honduras,  Nicaragua,  El  Salvador,  and  Guatemala 
for  the  purposes  and  under  the  authorities  of  chapter  9  of  part  I  of  the 
Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 
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Presidential  Documents 


Memorandiim  of  November  16,  1998 

Delegation  of  Authority  Under  Section  5(d)(2)  of  the  Inter- 
national Anti-Bribery  and  Fair  Competition  Act  of  1998 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate  to  the  Secretary  of  State  the  functions  and 
authorities  vested  in  the  President  by  section  5(d)(2)  of  the  International 
Anti-Bribery  and  Fair  Competition  Act  of  1998  (Public  Lavkr  105-366). 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabidty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatior^,  which  is  pi^ished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booKs  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
(Pocket  Na  98-083-3] 

Mediterranean  Fruit  Fly,  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
laspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  firuit  fly  regulations  by 
adding  an  area  in  Riverside  and  Orange 
Counties,  CA,  to  the  list  of  quarantined 
areas  and  restricting  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  November 
24,  1998.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
February  1, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  conmients  to 
Docket  No.  98-083-3,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-083-3.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  IX],  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  conunents  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Programs, 


PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
raichael.b.stefan@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fiiiit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States. 

In  an  interim  rule  effective  on  August 
13, 1998,  and  pubhshed  in  the  Federal 
Register  on  August  20, 1998  (63  FR 
44539-44541,  Docket  No.  98-083-1),  we 
added  a  portion  of  San  Diego  County, 
CA,  to  the  list  of  quarantined  areas.  In 
another  interim  rule  effective  on  August 
14,  1998,  and  published  in  the  Federal 
Register  on  August  21, 1998  (63  FR 
44774-44776,  Docket  No.  98-083-2).  we 
added  a  portion  of  Orange  County,  CA, 
to  the  Ust  of  quarantined  areas. 

Recent  trapping  siu^eys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  infestation  of 
Medfly  has  occurred  in  an  area  in 
Riverside  and  Orange  Coimties,  CA. 

The  regulations  in  301.78-3  provide 
that  the  Administrator  of  APHIS  will  Ust 
as  a  quarantined  eirea  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  foimd  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
beUeve  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  vnW  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 


of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boundary  lines  for  a 
portion  of  a  State  being  designated  as 
quajantined  are  set  up  approximately 
four-and-one-half  miles  from  the 
detection  sites.  The  boundary  lines  may 
vary  due  to  factors  such  as  the  location 
of  Medfly  host  material,  the  location  of 
transportation  centers  such  as  bus 
stations  and  airports,  the  patterns  of 
persons  moving  in  that  State,  the 
number  and  patterns  of  distribution  of 
the  Medfly,  and  the  use  of  clearly 
identifiable  lines  for  the  boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  301.78-3  by 
adding  an  area  in  Riverside  and  Orange 
Counties,  CA,  to  the  fist  of  quarantined 
areas.  The  new  quarantined  area  is 
described  in  the  rule  portion  of  this 
dociunent.  ~ 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubUcation  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Imimediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  v^th  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
pubhcation  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
docxunent  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
theOffice  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 
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This  rule  amends  the  Medfly 
regulations  by  adding  an  area  in 
Riverside  and  Orange  Counties,  CA,  to 
the  list  of  quarantined  areas.  This  action 
is  necessary  on  an  qpiergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  rule  also  restricts  the  interstate 
movement  of  regulated  articles  from  the 
newly  quarantined  area.  We  estimate 
that  there  are  75  entities  in  the  newly 
quarantined  area  that  sell,  process, 
handle,  or  move  regulated  articles.  This 
estimate  includes  26  fruit  sellers,  16 
nurseries,  26  growers,  4  packinghouses, 
2  certified  farmer's  markets,  and  1 
swapmeet.  The  number  of  these  entities 
that  meet  the  U.S.  Small  Business 
Administration's  (SB A)  definition  of  a 
small  entity  is  unknown,  since  the 
information  needed  to  make  that 
determination  (i.e.,  each  entity's  gross 
receipts  or  number  of  employees)  is  not 
currently  available.  However,  it  is 
reasonable  to  assume  that  most  of  these 
entities  are  small  in  size,  since  the 
overwhelming  majority  of  businesses  in 
CaUfomia,  as  well  as  the  rest  of  the 
United  States,  are  small  entities  by  SBA 
standards. 

Few,  if  any,  of  the  75  entities  will  be 
significantly  affected  by  the  quarantine 
action  taken  in  this  interim  rule  because 
few  of  those  entities  move  regulated 
articles  outside  the  State  of  California 
during  the  normal  course  of  their 
business.  Nor  do  consumers  of  products 
purchased  from  those  entities  generally 
move  those  products  interstate.  The 
effect  on  any  small  entities  that  do  move 
regulated  articles  interstate  from  the 
quarantined  area  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  those 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
costs.  Also,  many  of  those  small  entities 
sell  other  items  in  addition  to  regulated 
articles,  so  the  effect,  if  any,  of  the 
interim  rule  should  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 


Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Council  on  Envirormiental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.ih.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  insp)ect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  conunodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150bb,  150dd, 
150ee,  150ff,  161,  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  301.78-3,  paragraph  (c)  is 
amended  by  adding  an  entry  for 
Riverside  and  Orange  Counties,  CA,  in 
alphabetical  order,  to  read  as  follows: 

§  301 .78-3    Quarantined  areas. 

*         *         *         *         • 

(c)  *   *   * 
CALIFORNIA 

***** 

Riverside  and  Orange  Counties.  That 
portion  of  Riverside  County  in  the  Lake 
Elsinore  area  bounded  by  a  line 
beginning  at  the  intersection  of  State 
Highway  74  and  Margarth  Street;  then 
southeast  along  an  imaginary  line  to  the 
intersection  of  Juanita  Drive  and  Goetz 
Road;  then  southeast  along  Goetz  Road 
to  Newport  Road;  then  southeast  along 
an  imaginary  line  to  the  intersection  of 
Holland  Road  and  Byers  Street;  then 
south  along  Byers  Street  to  Garboni 
Road;  then  east  along  Garboni  Road  to 
Murrieta  Road;  then  south  along 
Murrieta  Road  to  Scott  Road;  then 
southeast  along  an  imaginary  line  to  the 
intersection  of  Clinton  Keith  Road  and 
California  Oaks  Road;  then  south  along 
California  Oaks  Road  to  Kalmia  Street; 
then  southwest  along  Kalmia  Street  to 
the  boundary  line  of  the  Santa  Rosa 
Plateau  Ecological  Reserve;  then 
northwest,  southwest,  and  northwest 
along  the  boundary  line  of  the  Santa 
Rosa  Plateau  Ecological  Reserve  to  its 
second  intersection  with  Kalmia  Street; 
then  west  along  an  imaginary  line  to  the 
iiitersection  of  Clinton  Keith  Road  and 
Avenida  La  Cresta;  then  west  along  an 
imaginary  line  to  the  intersection  of 
Valle  Vista  and  Calle  De  Suenos;  then 
northwest  and  southwest  along  Calle  De 
Suenos  to  Calle  Rosita;  then  south  along 
Calle  Rosita  to  Via  Caballos;  then  west 
and  north  along  Via  Caballos  to  Avenida 
Castilla;  then  west  along  Avenida 
Castilla  to  Avenida  La  Cresta;  then  north 
along  Avenida  La  Cresta  to  Calle  De 
Companero;  then  north  along  Calle  De 
Companero  to  Vista  De  Montanas;  then 
southwest  along  Vista  De  Montanas  to 
Via  Sereno;  then  northwest  along  an 
imaginary  line  to  the  intersection  of 
State  Hi^way  74  and  Teneja  Trucktrail; 
then  northwest  along  an  imaginary  line 
(extending  into  Orange  County)  to  Los 
Pinos  Peak;  then  north  along  an 
imaginary  line  to  Trabuco  Peak;  then 
northeast  along  an  iihaginary  line 
(extending  into  Riverside  County)  to  the 


intersectior 
and  Gavilai 
east  along  £ 
intersectior 
Drive;  then 
imaginary  1 
*        * 

Done  in  W 
November  1! 
Craig  A.  Ree 
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JARANTINE 


Obb,  150dd, 
1-167;  7  CFR 


intersection  of  Estelle  Mountain  Road 
and  Gavilan  Springs  Ranch  Road;  then 
east  along  an  imaginary  line  to  the 
intersection  of  Ellis  Avenue  and  Belita 
Drive;  then  southeast  along  an 
limaginary  line  to  the  point  of  beginning. 

4  *  *  *  * 

I 

Done  in  Washington,  DC,  this  24th  day  of 
!  November  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  98-32076  Filed  11-30-98;  8:45  am) 

BILUNQ  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 
[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

IagENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discoiuit  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

6FFECnVE  DATES:  The  amendments  to 
part  201  (Regulation  A)  were  effective 
November  17,  1998.  The  rate  changes 
for  adjustment  ciedit  were  effective  on 
the  dates  specified  in  12  CFR  201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board  (202/452-3259);  for  users  of 
Telecommunications  Device  for  the  Deaf 
CTDD),  please  contact  Diane  Jenkins, 
(202/452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  emd  C 
Streets  NW,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Piursuant 
to  the  authority  of  sections  10(b),  13,  14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
jBanks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit. 
In  decreasing  the  basic  discount  rate, 
the  Board  acted  on  requests  submitted 


by  the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks.  The  new  rates 
were  effective  on  the  dates  specified 
below.  Although  conditions  in  financial 
markets  have  settled  down  materially 
since  mid-October,  unusual  strains 
remain.  With  the  7  5 -basis-point  decline 
in  the  federal  funds  rate  since 
September,  financial  conditions  can 
reasonably  be  expected  to  be  consistent 
with  fostering  sustained  economic 
expansion  while  keeping  inflationary 
pressures  subdued. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discoiuit  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  sustainable  economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  Banking,  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq.,  347a, 
347b,  347c,  347d,  348  et  seq.,  357,  374,  374a 
and  461. 

2.  Section  201.51  is  revised  to  rearl  as 
follows: 


§  201 .51    Adjustment  credit  for  depository 
Institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Re- 
serve Bank 

Rate 

Effective 

Boston  

4.5 

Nov  18.  1998 

New  York 

4.5 

Nov  17,  1998 

Philadelphia  .... 

4.5 

Nov  17,  1998 

Cleveland 

4.5 

Nov  19,  1998 

Ri<^morxJ  

4.5 

Nov  18,  1998 

Atlanta  

4.5 

Nov  18,  1998 

Ctikago  

4.5 

Nov  19,  1998 

St.  Louis  

4.5 

Nov  19,  1998 

Minneapolis  .... 

4.5 

Nov  19,  1998 

Kapsas  City  .... 

4.5 

Nov  18.  1998 

Dallas 

4.5 

Nov  17,  1998 

San  Francisco 

4.5 

Nov  17,  1998 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  November  24.  1998. 
Jetmifier  ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-31976  Filed  11-30-98;  8:45  am] 

BiLUNQ  CODE  SMO-OI-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Poison  Prevention  Pacliaging 
Requirements;  Exemption  of  Sucrald 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  issuing  a 
rule  to  exempt  from  its  child-resistant 
packaging  requirements  the  oral 
prescription  drug  Sucraid.  Sucraid  is  a 
new  liquid  formulation  of  sacrosidase,  a 
yeast  derived  form  of  the  sucrase 
enzyme,  used  for  the  treatment  of 
congenital  sucrase-isomaltase 
deficiency.  It  was  approved  by  the  Food 
&  Drug  Administration  on  April  10, 
1998.  The  Commission  has  determined 
that  this  product  is  exempt  because 
human  experience  has  shown  no 
evidence  of  serious  toxicity.  The 
Commission  takes  this  action  under  the 
authority  of  the  Poison  Prevention 
Packaging  Act  of  1970. 

DATES:  The  rule  will  become  effective 
on  December  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Washburn,  Office  of  Compliance, 
Consiuner  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0400  ext.  1452. 

SUPPLEMENTARY  INFORMATION: 
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A.  Background 

I .  Relevant  Statutory  and  Regulatory 
Provisions 

The  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA").  15  U.S.C.  1471-1476. 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging" 
(also  referred  to  as  child-resistant  (CR) 
packaging)  of  household  substances, 
such  as  drugs,  when  CR  packaging  is 
necessary  to  protect  children  from 
serious  personal  injury  or  illness  due  to 
(1)  handling,  using,  or  ingesting  such 
substance  and  (2)  the  special  packaging 
is  technically  feasible,  practicable,  and 
appropriate  for  the  substance. 
Accordingly,  the  Commission  requires 
that  oral  prescription  drugs  be  in  CR 
packaging.  16  CFR  1700.14(a)(10). 

The  Commission's  regulations  allow 
companies  to  petition  the  Commission 
for  exemption  from  CR  requirements.  16 
CFR  Part  1702.  On  July  10,  1997, 
Orphan  Medical,  Inc.  ("Orphan 
Medical")  petitioned  the  Commission  to 
exempt  its  product,  Sucraid,  from  the 
special  packaging  requirements  for  oral 
prescription  drugs.  The  petitioner  stated 
that  the  exemption  is  justified  because 
of  lack  of  toxicity  and  lack  of  adverse 
human  experience  with  the  drug.  The 
petitioner  also  stated  that  CR  packaging 
is  not  technically  feasible,  practicable 
and  appropriate  for  Sucraid.  Because,  as 
explained  below,  the  Commission 
concluded  that  Sucraid  lacks  sufficient 
toxicity  to  justify  special  packaging,  the 
Commission  did  not  consider  the 
technical  feasibility,  practicability,  and 
appropriateness  of  special  packaging  for 
Sucraid. 

2.  The  Proposed  Rule 

On  June  12,  1998,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NPR)  to  exempt  Sucraid  from  CR 
packaging  requirements.  63  FR  32159. 
The  Commission  did  not  receive  any 
comments  on  the  proposed  exemption. 

3.  Sucraid 

Sucraid  is  a  liquid  formulation  of 
sacrosidase,  a  yeast  derived  form  of  the 
sucrase  enzyme.  It  is  used  to  treat 
patients  with  congenital  sucrase- 
isomahase  deficiency  ("CSID").  The 
petitioner  estimated  that  there  are 
approximately  3,000  to  10,000  cases  of 
CSID  in  the  United  States.  CSID  is  a 
condition  characterized  by  absent  or 
low  levels  of  sucrase^nd  isomaltase, 
two  enzymes  in  the  small  intestine. 
Sucrase  breaks  down  sucrose  (table 
sugar)  so  that  it  can  be  absorbed. 
Persons  with  CSID  have  such  symptoms 
as  diarrhea,  abdominal  pain,  bloating, 
and  gas.  Patients  with  severe  CSID  may 
require  hospitalization  for  diarrhea. 


dehydration,  malnutrition,  weakness 
and  muscle  wasting.  Sacrosidase  is  an 
enzyme  replacement  therapy  that 
reduces  the  symptoms  of  CSID. 

B.  Toxicity  Data 

Sacrosidase  is  derived  from  bakers 
yeast.  It  is  Generally  Recognized  as  Safe 
("GRAS")  for  use  in  food  by  the  Food 
and  Drug  Administration  ("FDA").  21 
CFR  170.30.  Sucraid  contains  about  1.5 
milligrams  per  milliliter  of  the  enzyme 
in  a  50:50  solution  of  glycerol  and 
water. 

One  bottle  of  Sucraid  contains  150  mg 
of  protein,  59  ml  of  water  and  59  ml  of 
glycerol.  Similar  to  dietary  proteins,  the 
protein  component  of  Sucraid  is 
digested  to  amino  acids  that  are  used  to 
make  new  protein  and  are  not  expected 
to  cause  toxicity.  Glycerol  is  a  sweet 
liquid  used  as  a  solvent,  preservative, 
and  moisturizer.  FDA  recognizes 
glycerol  as  GRAS  for  use  as  a  food.  21 
CFR  182.1320.  It  is  also  used  as  a  drug, 
for  example,  to  reduce  intraocular  and 
intracranial  pressure.  It  also  can  be  used 
as  a  laxative. 

Possible  adverse  effects  associated 
with  glycerol  include  nausea,  vomiting, 
headache,  and  dehydration.  Less 
commonly  reported  effects  include 
diarrhea,  thirst,  dizziness,  and  mental 
confusion.  Some  more  serious  effects 
have  been  reported  with  intravenous 
administration  of  glycerol  and  with 
certain  high  risk  patients.  However,  the 
Hazardous  Chemicals  Desk  Reference 
indicates  that  glycerol  is  only  mildly 
toxic  by  ingestion.  In  addition,  the 
Handbook  of  Common  Poisonings  in 
Children  characterizes  glycerol  as  a 
laxative,  stating  that  "acute  exposure  to 
most  laxatives  produces  nausea, 
vomiting,  and  diarrhea,  which  are 
usually  mild  and  self-limiting." 

The  CPSC  staff  found  three  cases  in 
the  National  Electronic  Injury 
Surveillance  System  ("NEISS")  of 
children  under  five  years  old  ingesting 
products  containing  glycerol.  The 
products  involved  were  a  glycerol 
suppository,  a  baby  enema  preparation, 
and  an  ear  solution.  In  all  three  cases 
the  child  was  treated  and  released  or 
examined  and  released  without 
treatment. 

Thus,  based  on  the  information 
discussed  above,  the  glycerol 
component  of  Sucraid  is  not  likely  to 
cause  significant  toxicity  to  children. 

C  Human  Experience  Data 

Investigators  conducting  clinical  trials 
of  Sucraid  did  not  rate  any  of  the 
adverse  effects  encountered  as  probably 
or  definitely  related  to  the  drug.  Some 
effects  were  considered  to  be  possibly 
related  to  the  drug. 


The  investigators  considered  most  of 
the  adverse  effects  to  be  unrelated  to 
Sucraid  and  due  to  illnesses  common  to 
children  (e.g.,  flu,  ear  infection  and 
strep  throat).  Unrelated  effects  included 
sore  throat,  fever,  cough,  runny  nose, 
diarrhea,  cramping  and  abdominal  pain. 

The  clinical  investigator  rated  some 
adverse  events  as  possibly  related  to 
Sucraid.  These  symptoms  included 
abdominal  pain,  diarrhea,  nausea, 
vomiting,  constipation,  dehydration, 
cramps,  headache,  insomnia, 
nervousness,  and  wheezing.  The 
petitioner  noted  that  many  of  these  were 
gastrointestinal  symptoms  typical  of 
CSID.  Thus,  the  dose  of  Sucraid  given 
may  not  have  been  adequate  to  alleviate 
all  symptoms  of  the  disease.  An 
asthmatic  child  had  an  acute 
hypersensitivity  reaction  (wheezing)  to 
Sucraid  that  resolved  without  sequelae. 
This  patient  was  withdrawn  from  the 
trial. 

D.  Action  on  the  Petition 

After  considering  the  information 
provided  by  the  petitioner  and  other 
available  toxicity  and  human  experience 
data,  the  Commission  concludes  that  the 
degree  and  nature  of  the  hazard  to 
children  presented  by  the  availability  of 
Sucraid  do  not  require  special 
packaging  to  protect  children  from 
serious  personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  the  substance.  For  these 
reasons,  the  Commission  has  decided  to 
issue  the  proposed  exemption  on  a  final 
basis. 

E.  Effective  Date 

Because  the  rule  issued  below 
provides  an  exemption,  the  provisions 
of  5  U.S.C.  553(c)  requiring  a  delay  in 
the  effective  date  is  not  applicable. 
Accordingly,  the  exemption  issued 
below  shall  become  effective  on 
December  1, 1998. 

F.  Regulatory  Flexibility  Act 
Certification 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  an  agency  that 
engages  in  rulemaking  generally  must 
prepare  proposed  and  final  regulatory 
flexibility  analyses  describing  the 
impact  of  the  rule  on  small  businesses 
and  other  small  entities..  Section  605  of 
the  Act  provides  that  an  agency  is  not 
required  to  prepare  a  regulatory 
flexibihty  analysis  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  the  proposed  nHe,  the 
Commission's  Directorate  for  Economic 
Analysis  prepared  a  preliminary 
assessment  of  the  impact  of  a  rule  to 
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exempt  Sucraid  from  special  packaging 
requirements.  The  staff  reports  that 
because  of  the  small  number  of  cases  of 
CSID  (3.000  to  10,000  in  the  U.S.),  the 
market  for  Sucraid  is  expected  to  be 
small.  The  petitioner,  Orphan  Medical, 
is  a  small  manufacturer  based  on  its 
employment  and  sales.  Orphan  Medical 
has  marketing  exclusivity  for  Sucraid 
for  seven  years.  The  exemption  from  ^ 
special  packaging  requirements  wiH 
allow  the  company  to  avoid  costs 
associated  with  providing  CR  packaging. 

Based  on  this  assessment,  the 
Commission  concludes  that  this 
regulation  exempting  Sucraid  from 
special  packaging  requirements  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
or  other  small  entities. 

G.  Environmental  Considerations 

The  Commission's  regulations 
governing  environmental  review 
procedures  state  that  exemption  of 
products  from  requirements  for  CR 
packaging  under  the  PPPA  normally  has 
little  or  no  potential  for  affecting  the 
environment.  (See  16  CFR  1021. 5(c)(3).) 
The  Conunission  does  not  foresee  any 
special  or  unusual  circumstances 
surrounding  the  exemption  issued 
below.  For  this  reason,  the  Commission 
concludes  that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required  in  this 
proceeding. 

H.  Executive  Orders 

According  to  Executive  Order  12988 
(February  5,  1996),  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any,  of  new  regulations. 

The  PPPA  provides  generally  that 
when  a  special  packaging  standard 
issued  under  the  PPPA  is  in  effect,  "no 
State  or  political  subdivision  thereof 
shall  have  any  authority  either  to 
establish  or  continue  in  effect,  with 
respect  to  such  household  substance, 
any  standard  for  special  packaging  (and 
any  exemption  therefrom  and 
requirement  related  thereto)  which  is 
not  identical  to  the  [PPPA]  standard." 
15  U.S.C.  1476(a).  Upon  application  to 
the  Commission,  a  State  or  local 
standard  may  be  excepted  from  this 
preemptive  effect  if  the  State  or  local 
standard  (1)  provides  a  higher  degree  of 
protection  from  the  risk  of  injury  or 
illness  than  the  PPPA  standard  and  (2) 
does  not  unduly  burden  interstate 
commerce.  In  addition,  the  Federal 
government,  or  a  State  or  local 
government,  may  establish  and  continue 
in  effect  a  non-identical  special 
packaging  requirement  that  provides  a 
higher  degree  of  protection  than  the 
PPPA  requirement  for  a  household 


substance  for  the  Federal,  State  or  local 
government's  own  use.  15  U.S.C. 
1476(b). 

Thus,  with  the  exceptions  noted 
above,  the  final  rule  exempting  Sucraid 
from  special  packaging  requirements 
preempts  non-identical  state  or  local 
special  packaging  standards  for  the 
substance. 

In  accordance  with  Executive  Order 
12612  (October  26,  1987),  the 
Commission  certifies  that  this  regulation 
does  not  have  sufficient  implications  for 
federalism  to  warrant  a  Federalism 
Assessment. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

For  the  reasons  given  above,  16  CFR 
part  1700  is  amended  to  read  as  follows: 

PART  1700— {AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L.  91-601,  sees.  1-9.  84 
Stat.  1670-74, 15  U.S.C.  1471-76.  Sees. 
1700.1  and  1700.14  also  issued  under  F*ub.  L. 
92-573,  sec.  30(a).  88  Stat.  1231.  15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
repubhshing  paragraph  (a)  introductory 
text  and  paragraph  (a)(10)  introductory 
text,  and  by  adding  new  paragraph 
(a)(10)(xx)  to  read  as  follows: 

§  1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  meeting  the  requirements  of 
§  1700.20(a)  is  required  to  protect 
children  from  serious  personal  injury  or 
serious  illness  resulting  from  handling, 
using,  or  ingesting  such  substances,  and 
the  special  packaging  herein  required  is 
techijically  feasible,  practicable,  and 
appropriate  for  these  substances: 
***** 

(10)  Prescription  drugs.  Any  drug  for 
human  use  that  is  in  a  dosage  form 
intended  for  oral  administration  and 
that  is  required  by  Federal  law  to  be 
dispensed  only  by  or  upon  an  oral  or 
written  prescription  of  a  practitioner 
licensed  by  law  to  administer  such  drug 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15  (a),  (b),  and 
(c),  except  for  the  following: 
***** 

(xx)  Sacrosidase  (sucrase) 
preparations  in  a  solution  of  glycerol 
and  water. 


Dated:  November  24. 1998. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

(Note.  This  list  of  relevant  documents  will 
not  be  printed  in  the  Code  of  Federal 
Regulations.) 

1.  Briefing  memorandum  from 
Jacqueline  Ferrante,  Ph.D.,  EH,  to  the 
Commission,  "Petition  (PP  97-1)  to 
Exempt  Sucraid  from  the  Special 
Packaging  Requirements  for  Oral 
Pffescription  Drugs,"  May  20,  1998. 

2.  Memorandum  from  Jacqueline 
Ferrante,  Ph.D.,  EH,  to  Mar\'  Ann 
Danello,  Ph.D.,  Associate  Executive 
Director,  EH,  "Sucraid  Review,"  April  1, 
1998. 

3.  Memorandum  from  Marcia  P. 
Robins.  EC,  to  )acqueline  Ferrante. 
Ph.D.,  EH,  "Economic  Considerations: 
petition  for  exemption  from  PPPA 
Requirements  for  Oral  Prescription  Drug 
Sticraid,"  April  2, 1998. 

4.  Briefing  memorandum  from  J. 
Ferrante  to  the  Commission,  "Final  rule 
to  Exempt  Sucraid  from  CRP 
requirements,  November  12.  1998." 

5.  Memorandum  from  Marcie  Robins 
to  J.  Ferrante,  "Exemption  from  CRP 
requirements  for  Preparations 
containing  sacrosidase  (sucrase):  Small 
Business  Effects,"  September  15,  1998. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 
[Docket  No.  Riyi86-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

November  24,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  update  of  Federal 

land  use  fees. 

SUMMARY:  On  May  8,  1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations 
(Order  No.  469,  52  FR  18201  May  14, 
1987).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 
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In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Chief  Financial  Officer,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Service.  Since  the  next  fiscal  year  will 
cover  the  period  fi-om  October  1, 1998, 
through  September  30,  1999,  the  fees  in 
this  notice  will  become  effective 
October  1,  1998.  The  fees  will  apply  to 
fiscal  year  1999  annual  charges  for  the 
use  of  government  lands. 

The  Commission  has  concluded,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  that  this  rule  is  not  a 
"major  rule"  as  defined  in  section  351 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  804(2). 

EFFECTIVE  DATE:  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fannie  Kingsberry,  Division  of  Financial 
Services,  Office  of  Financial, 
Accoimting  and  Operations,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  219-2885. 
SUPPLEMENTARY  INFORMATION:  hi 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 


interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Pubhc  Reference  Room  at  888 
First  Street,  N.W.,  room  2A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
hitemet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  dociunent  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
diahng  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 134400, 12000, 96000,  7200, 
4800,  2400.  or  1200  bps,  fullduplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster^ferc.fed.us. 
This  docimient  is  also  available  through 
the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  ducments  submitted 
to  and  issued  by  the  Commission  after 


November  16.  1981.  Documents  fi-om 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  Unk  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 
Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purcliased  fi-om  the  Commission's  copy 
contract,  RVJ  International,  hic.  RVJ 
International.  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.W.,  Washington,  D.C.  20426. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 
Thomas  R.  Herlihy. 
Director  and  Chief  Financial  Officer. 

Accordingly,  the  Conunission. 
effective  October  1.  1998.  amends  Part 
11  of  Chapter  I.  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART1 1— {AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-«25r;  42  U.S.C. 
7101-7352. 

2.  In  Part  11.  Appendix  A  is  revised 
to  read  as  follows: 


APPENDIX  A  TO  Part  ii— Fee  Schedule  for  FY  1999 


state 


Alatiama 
Arkansas 
Arizona  .. 


County 


California 


All  Counties 

All  Counties 

Apache 

Cochise. 

Gila. 

Graham. 

La  Paz. 

Mohave. 

Navajo. 

Pima. 

Yavapai. 

Yuma. 

Coconino  North  of  Colorado  River. 

Coconino  South  of  Colorado  River 

Greenlee. 

Maricopa. 

Pinal. 

Santa  Cruz. 

Imperial  

Inyo. 
Lassen. 
Modoc. 
Riverside. 
San  Bernardino. 

Siskiyou 

Alameda 

Alpine. 

Amador. 

Butte. 

Calaveras. 

Colusa. 

Contra  Costa. 


Rate  per  acre 


$24.53 

18.41 

6.12 


24.53 


12.27 


18.41 
30.67 
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AppbNDix  A  TO  Part  11— Fee  Schedule  for  FY  1999— Continued 


state 


County 


Rate  per  acre 


Colorado 


Del  Norte. 

El  Dorado. 

Fresno. 

Glenn. 

Humtx)ldt. 

Kern. 

Kings. 

Lake. 

Madera. 

Mariposa. 

Mendocino. 

Merced. 

Mono. 

Napa. 

Nevada. 

Placer. 

Plumas. 

Sacramento. 

San  Benito. 

San  Joaquin. 

Santa  Clara. 

Shasta. 

Sierra. 

Solano. 

Sonoma. 

Stanislaus. 

Sutter. 

Tehama. 

Trinity. 

Tulare. 

Tuolumne. 

Yolo. 

YutM. 

Los  Angeles  

Marin. 
Monterey. 
Orange. 
San  Diego. 
San  Francisco. 
San  Luis  OtMspo. 
San  Mateo. 
Santa  Barttara. 
Santa  Cruz. 
Ventura. 

Adams 

Arapahoe. 

Bent. 

Cheyenne. 

Crowley. 

Elbert. 

El  Paso. 

Huerfano. 

Kiowa. 

Kit  Carson. 

Lincoln. 

Logan. 

Moffat. 

Montezuma. 

Morgan. 

Puet)lo. 

Sedgwick. 

Washington. 

Weld. 

Yuma. 

Baca 

Dolores. 
Garfiekj. 
Las  Animas. 
Mesa. 

Montrose  

Otero. 
Prowers. 


36.82 


6.12 


12.27 


12.27 
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Appendix  A  to  Part  11— Fee  Schedule  for  FY  1 99&— Continued 


state 


Connecticut 
Florida 


Georgia 
Idaho  .... 


County 


Rio  Blanco. 
Routt. 
San  Miguel. 

Alamosa 

Archuleta. 

Boulder. 

Chaffee. 

Clear  Creek. 

Conejos. 

Costilla. 

Custer. 

Denver. 

Delta. 

Douglas. 

Eagle. 

Fremont. 

Gilpin. 

Grand. 

Gunnison. 

Hinsdale. 

Jackson. 

Jefferson. 

Lake. 

La  Plata. 

Larimer. 

Mineral. 

Ouray. 

Park. 

Pitkin. 

Rio  Grande. 

Saguache. 

San  Juan. 

Summit. 

Teller. 

All  Counties  .. 

Baker 

Bay 

Bradford 

Calhoun 

Clay 

Columbia 

Dixie 

Duval 

Escambia 

Franklin 

Gadsden 

Glk^rist 

Gulf 

Hamilton 

Holmes 

Jackson 

Jefferson 

Lafayette 

Leon 

Ut)erty 

Madison 

Nassau 

Okakx>ssa 

Santa  Rosa 

Suwannee 

Tayor 

Union 

Wakulla 

Walton 

Washington 

All  Counties  ... 

All  Counties  ... 

Cassia  

Goodng 
Jerome 
Lincoln 
Minidoka 


Rate  per  acre 


24.53 


6.12 
36.82 


61.34 

36.82 

6.12 
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Appendix  A  to  Part  1 1— Fee  Schedule  for  FY  1 99&— Continued 


state 


County 


Rate  per  acre 


Kansas 


Illinois 

Indiana  .... 
Kentucky  . 
Louisiana 

Maine 

Mictiigan  . 


Minnesota  . 
Mississippi 
JMissouri  ... 
iMontana  ... 


Oneida 
Owyhee 
Power 
Twin  Falls 

Ada 

Adams 

Bannock 

Bear  Lake 

Benewati 

Bingham 

Blaine 

Boise 

Bonner 

Bonneville 

Boundary 

Butte 

Camas 

Canyon 

Caribou 

Clark 

Clearwater 

Custer 

Elmore 

Franklin 

Frenxjnt 

Gem 

Idaho 

Jefferson 

Kootenai 

Latah 

Lemhi 

Lewis 

Madison 

Nez  Perce 

Payette 

Stioshone 
Teton 
Valley 
Washington 
All  Counties  . 

Morton  

All  counties  . 
All  counties  . 
All  counties  . 
All  counties  . 
All  counties  . 

Alger , 

Baraga 

Chippewa 

Dk^inson 

Delta 

Gogebk: 

Houghton 

Iron 

Keweenaw 

Luce 

Mackinac 

Marquette 

Menominee 

Ontonagon 

Schoolcraft 

All  Counties 

All  counties 

All  counties 

All  counties 

Big  Horn 

Blaine 

Carter 

Cascade 

Chouteau 

Custer    . 

Daniels 


18.41 


18.41 


6.12 
12.27 
18.41 
30.67 
18.41 
36.82 
18.41 
18.41 


24.53 
18.41 
24.53 
18.41 
6.12 
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Appendix  A  to  Part  11— Fee  Schedule  for  FY  1999— Continued 


state 


Nebraska 
Nevada  ... 


New  Hampstiire 
New  Mexico 


County 


McCone 

Meagtier 

Dawson 

Fallon 

Fergus 

Garfield 

Glacier 

Golden  Valley 

Hill 

Juditti  Basin 

Lit)erty 

Musselshell 

Petroleum 

Phillips 

Pondera 

Powder  River 

Prairie 

Richland 

Roosevelt 

Rosetxjd 

Sheridan 

Teton 

Toole 

Treasure 

Valley 

Wheatland 

Wibaux 

Yellowstone 

Beaverhead  .... 

Broadwater 

Cartion 

Deer  Lodge 

Flathead 

Gallatin 

Granite 

Jefferson 

Lake 

Lewis  &  Clark 

Lincoln 

Madison 

Mineral 

Missoula 

Park 
Powell 
RavaUi 
Sanders 
Silver  Bow 

Stillwater  

Sweet  Grass 

All  Counties 

Churchill  

Clark 

Elko 

EsmerakJa 

Eureka 

Humboldt 

Lander 

Lincoln 

Lyon 

Mineral 

Nye 

Pershing 

Washoe 

White  Pine 

Carson  City  

Douglas 
Storey 

All  Counties , 

Chaves  

Curry 
De  Baca 
Dona  Ana 


Rate  per  acre 


6.12 


18.41 


18.41 

6.12 
3.06 


30.67 


18.41 
6.12 
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Appendix  A  to  Part  1 1— Fee  Schedule  for  FY  1999— Continued 


Rate  per  acre 


State 


New  York 

North  Carolina 
Nortti  Dakota  . 

Ohio 

OklatK>nia  


Oregon 


County 

Eddy 
Grant 
Guadelupe 

Harding  

Hidalgo 

Lea 

Luna 

McKinley 

Otero 

Quay 

Roosevelt 

San  Juan 

Socorro 

Torrarwe 

Rio  Arriba 

Sandoual 
Union 

Bernalillo  

Catron 

Citx}la 

Colfax 

Lincoln 

Los  Alamos 

Mora 

San  Miguel 

Santa  Fe 

Sien'a 

Taos 

Valencia 

All  Counties 

All  Counties 

All  Counties 

All  Counties 

All  Other  Counties  

Beaver 

Cimarron. 
Roger  Mills. 
Texas. 

Le  Flore 

Mc  Curtain. 

Hamey  

Lake. 
Malheur. 

Baker 

Crook. 

Deschutes. 

Gilliam. 

Grant. 

Jefferson. 

Klamath. 

Morrow. 

Sherman. 

Umatilla. 

Unk>n. 

WaikMva. 

Wasco  

Wheeler. 

Coos 

Curry. 
Douglas. 
Jackson. 
Josephine. 

Benton 

Clackamas. 

Ctateop. 

Columbia. 

Hood  River. 

lane. 

Lincoln. 

Linn. 

Marion. 

Multnomah. 


Rate  per  acre 


6.12 


12.27 
24.53 


.24.53 
36.82 

6.12 
24.53 

6.12 
12.27 


18.41 
6.12 

1257 


12.27 
18.41 

24.53 
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Appendix  A  to  Part  1 1— Fee  Schedule  for  FY  1 999— Continued 


state 


Pennsylvania 
Puerto  Rico  .. 
South  Dakota 


County 


South  Carolina 

Tennessee  

Texas  

Utah 


Vermont  .... 

Virginia 

Washington 


Polk. 

Tillanx)ck. 

Washington. 

Yamhill. 

All  Counties 

Ail  

Butte 

Custer. 

Fall  River. 

Lawrence. 

Mead  , 

Pennington. 

All  Other  Counties 

All  Counties 

All  Counties 

Culberson 

El  Paso. 

Hudspeth. 

All  Other  Counties 

Beaver 

Box  EkJer. 

Cart»on. 

Duchesne. 

Emery. 

Garfiekj. 

Grand. 

Iron. 

Jaub. 

Kane. 

Millard. 

San  Juan. 

Tooele. 

Uintah. 

Wayne. 

Washington  

Cactie , 

Daggett. 

Davis. 

Morgan. 

Piute. 

Rich. 

Salt  Lake. 

Sanpete. 

Sevier. 

Summit. 

Utah. 

Wasatch. 

Weber. 

All  Counties 

All  Counties 

Adams 

Asotin. 

Benton. 

Chelan. 

Coiumbia. 

Douglas. 

Franklin. 

Garfiekl 

Grant. 

Kittitas. 

KIckitat. 

Lincoln. 

Okanagan. 

Spokane. 

Walla  Walla 

Whitman. 
Yakima. 

Ferry 

Pend  Oreille. 
Stevens. 

Callam 

Clark. 


Rate  per  acre 


24.53 
36.82 
18.41 


18.41 

6.12 
36.82 
24.53 

6.12 


36.82 
6.12 


12.27 
18.41 


24.53 
24.53 
12.27 


12.27 


18.41 


24.53 


Ail  Other  Zon 
|FR  Doc.  98-: 
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state 


West  Virginia 
Wisconsin  .... 
Wyoming 


All  Other  Zones 


County 

Cowlitz. 

Grays  Hartxx. 

Island. 

Jefferson. 

King. 

Kitsap. 

Lewis. 

Mason. 

Pacific. 

Pierce. 

San  Juan. 

Skagit. 

Skamania. 

Snohomish.  . 

Thurston.  C 

Wahkiakum. 

Whatcom. 

All  Counties 

All  Counties 

Albany  

Campbell. 

Cargon. 

Converse. 

Goshen. 

Hot  Springs. 

Johnson. 

Laramie. 

Lincoln. 

Natrona. 

Niobrara. 

Platte. 

Sheridan. 

Sweetwater. 

Fremont. 

Suttlette. 

Uinta. 

Washakie. 

Big  Horn 

Crook. 
Park. 
Teton. 
Weston. 


Rate  per  acre 


24.53 

18.41 
6.12 


18.41 


6.53 


|FR  Doc.  98-31890  Filed  11-30-98;  8:45  am) 

DILUNG  CODE  6719-01-M 

U • 

DEPABTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IS  CFR  Part  35 

[Docket  No.  RM93-24-001;  Order  No.  600- 
A] 

Revision  of  Fuel  Cost  Adjustment 
Clause  Regulation  Relating  to  Fuel 
Purchases  From  Company-Owned  or 
Controlled  Source;  Order  Denying 
Rehearsing  and  Other  Relief 

Issued  November  24, 1998. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 


ACTION:  Final  rule;  Order  denying 
rehearing  and  other  relief. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
denies  a  request,  filed  October  21,  1998, 
by  Pacific  Gas  and  Electric  Company, 
for  clarification,  reconsideration  or 
rehearing  of  the  Final  Rule,  issued 
September  21, 1998,  in  which  the 
Commission  amended  its  regulations  to 
state  that  where  a  regulatory  body  has 
jurisdiction  over  the  price  of  fuel 
purchased  from  a  company-owned  or 
controlled  source,  and  exercises  that 
jurisdiction  to  approve  such  price,  the 
Commission  will  presume,  subject  to 
rebuttal,  that  the  cost  of  fuel  so 
purchased  is  reasonable  and  includable 
in  the  fuel  adjustment  clause. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  W.  Miller,  Federal  Energy 
Regulatory  Commission,  Office  of  the 


General  Counsel,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208-0466. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Room  2 A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
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electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397.  if 
dialing  locally,  or  1-800-556-3920.  if 
dialing  long  distance.  To  access  CIPS, 
set  yoiif  communications  software  to 
19200.  14400, 12000, 9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.  fed.  us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16.  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  YUMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to 
RimsMastei€!FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International.  Inc.  RVJ 
International.  Inc..  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE.  Washington.  DC  20426. 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

On  October  21. 1998,  Pacific  Gas  and 
Electric  Company  (PG&E)  filed  a  request 
for  clarification,  reconsideration  or 
rehearing  of  the  Final  Rule,  issued 
September  21,  1998.'  The  Final  Rule 
amended  section  35.14(a)(7)  of  the 
Commission's  regulations,  18  CFR 
§  35.14(a)(7)  (1998),  relating  to  hiel 
adjustment  clauses,  to  state  that  where 
a  regulatory  body  has  jurisdiction  over 
the  price  of  fuel  purchased  by  a  utility 
from  a  company-owned  or  controlled 
source,  and  that  regulatory  body 
exercises  that  jurisdiction  to  approve 
such  price,  the  Commission  will 
presume,  subject  to  rebuttal  (rather  than 
conclusively  "deem")  the  cost  of  fuel  so 
purchased  to  be  reasonable  and 
includable  in  the  fuel  adjustment 
clause.  We  deny  the  request  for 
rehearing  and  other  rehef. 


Background 

In  1993.  the  Commission  proposed  to 
amend  section  35.14(a)(7)  of  the 
Commission's  regulations,  relating  to 
fuel  adjustment  clauses,  to  state  that 
where  a  regulatory  body  has  jurisdiction 
over  the  price  of  fuel  purchased  by  a 
utility  from  a  company-owned  or 
controlled  source,  and  that  regulatory 
body  exercises  that  jurisdiction  to 
approve  such  price,  the  Commission 
will  presume,  subject  to  rebuttal  (rather 
than  conclusively  "deem")  the  cost  of 
fuel  so  purchased  to  be  reasonable  and 
includable  in  the  fuel  adjustment 
clause.2  The  Commission  explained  that 
the  need  for  this  amendment  arises  from 
the  decision  of  the  D.C.  Circuit  in  Ohio 
Power  Company  v.  FERC,  954  F.2d  779 
(D.C.  Cir.).  cert,  denied,  506  U.S.  981 
(1992)  [Ohio  Power).  In  Ohio  Power, 
among  other  things,  the  D.C.  Circuit 
held  that  section  35.14(a)(7)  establishes 
a  conclusive  presumption  that  a 
Securities  and  Exchange  Commission 
(SEC)-approved  price  for  an  inter- 
affiliate  fuel  purchase  is  just  and 
reasonable  and.  accordingly,  cannot  be 
upset  by  the  Commission.  In  analyzing 
section  35.14(a)(7).  the  court  focused  on 
the  meaning  of  the  word  "deemed," 
finding  that  it  establishes  a  conclusive 
presumption  regarding  the 
reasonablmiess  of  SEC-approved  prices. 
The  court  thus  rejected  the 
Commission's  position  that  the  word 
"deemed"  sets  only  a  rebuttable 
presumption. 3 

As  a  consequence,  the  Commission 
proposed  to  amend  section  35.14(a)(7) 
to  clearly  specify  only  a  rebuttable 
presumption  of  reasonableness,  making 
it  clear  that  the  Commission  has  no 
intention  of  abdicating  its  statutory 
responsibility  to  independently  review 
wholesale  rates  (including  fuel 
adjustment  clauses)  to  ensure  that  they 
are  just  and  reasonable.  The 
Commission  noted  a  special  need  for 
Commission  review  when  affiliate 
transactions  are  involved. 

The  Commission  received  12 
comments  in  response  to  this  NOPR; 
PG&E  did  not  submit  any  comments. 
While  generally  in  accord  with  (or  at 
least  neutral  to)  the  intent  of  the  NOPR. 
the  commenters  suggested  various 
changes  to  the  proposed  regulation.  The 
suggested  modifications  principally 
involved  three  concerns:  (a)  whether  the 
relevant  sentence  of  section  35.14(a)(7) 
should  simply  be  eliminated,  rather 


than  revised  to  set  forth  a  rebuttable 
presumption;  (b)  the  meaning  of  the 
term  "regulatory  body"  in  the  proposed 
rule;  and  (c)  retroactivity.  After 
reviewdng  and  considering  the 
comments,  the  Commission  issued  its 
Final  Rule  amending  section  35.14(a)(7) 
in  the  manner  initially  proposed  in  the 
NOPR. 

As  relevant  here,  in  the  Final  Rule, 
the  Commission  stated  that,  as  to 
challenges  to  affiliate  fuel  prices 
recovered  through  the  fuel  adjustment 
clause  prior  to  the  effective  date  of  this 
rule  change  (November  6,  1998)  (and 
which  are  not  subject  to  an  alternate 
ground  for  decision  in  Ohio  Power), 
how  the  Commission  should  address 
such  challenges  is  best  decided  in  each 
individual  case  in  which  the  issue 
arises,  rather  than  generically  in  the 
abstract.* 

PG&E's  Request 

PG&E  requests  clarification  that  the 
Commission  did  not  intend  to  apply  the 
new  rule  to  inter-affiliate  fuel  purchases 
that  occurred,  and  were  approved  by 
regulatory  authorities  with  jiu-isdiction 
over  the  purchases,  prior  to  the  effective 
date  of  the  Final  Rule.  If  the 
Commission  did  intend  to  leave  the 
door  open  to  such  retroactive 
application,  then  PG&E  requests 
reconsideration  or  rehearing.  PG&E 
contends  that  any  retroactive 
application  of  the  new  rule  to  inter- 
affiliate  fuel  purchases  before  the 
effective  date  of  the  Final  Rule  exceeds 
the  Commission's  authority  under  the 
Federal  Power  Act  (FPA).  and  the 
Administrative  Procedure  Act  (APA). 
PG&E  argues  that  the  Commission  may 
not  circumvent  this  prohibition  by 
implementing  a  new  legislative  rule 
retroactively  in  case-by-case 
adjudications.'  Additionally,  PG&E 
argues  that,  because  the  NOPR  was 


'  Revision  of  Fuel  Cost  Adjustment  Clause 
Regulation  Relating  to  Fuel  Purchases  From 
Company-Owned  or  Controlled  Source,  Order  No. 
600.  63  FR  53.085  (October  7,  1998).  FERC  Suts. 
4  Regs.  1  31,066  (1998)  (Final  Rule). 


^Revision  of  Fuel  Cost  Adjustment  Clause 
Regulation  Relating  to  Fuel  Purchases  From 
Company-Owned  or  Controlled  Source.  58  FR 
51,259  (October  1,  1993),  IV  FERC  Stats.  &  Regs  1 
32.502  (1993)  (NOPR). 

'954  F.2d  at  783-84. 


<FERC  Stats.  &  Regs.  1  31.066  at  30,727.  The 
Commission  noted  that  the  fuel  adjustment  clause 
allows  public  utilities  to  pass  through  to  their 
ratepayers  increases  or  decreases  in  the  cost  of  their 
fuel,  without  having  to  make  separate  filings  to 
reflect  each  change  in  fuel  cost  and  without  having 
to  obtain  prior  Commission  review  of  each  change 
in  fuel  cost.  Consequently,  the  Commission  stated 
that  it  has  sanctioned  after-the-fact  review  and 
refunds  in  later  proceedings.  Without  later  review 
and  the  ability  to  order  refunds,  the  Commission 
explained,  overcharges  collected  through  the  fuel 
adjustment  clause  would  be  exempt  from  all 
scrutiny  and  refunds.  Id.  at  30,727,  n.21. 

'  PG&E  maintains  that  the  precedents  cited  by  the 
Commission  in  footnote  21  of  the  Final  Rule  are 
inapplicable  because  in  none  of  those  cases  did  the 
Commission  apply  a  new  legislative  rule 
retroactively  in  later  adjudications.  Instead,  PG&E 
argues,  the  Commission  retroactively  reviewed  the 
reasonableness  of  costs  flowed  through  formula 
rates,  applying  the  same  regulations  that  were  in 
effect  at  the  time  the  costs  were  incurred.  PG&E 
Request  at  3. 


and  comme: 
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lission  stated 
view  and 
:  later  review 
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silent  on  potential  retroactive 
application  of  the  rule,  retroactive 
application  violates  the  APA's  notice 
and  comment  procedures.* 

Discussion 

We  will  deny  PG&E's  request  for 
clarification,  reconsideration  and 
rehearing. 

We  disagree  vdth  PG&E  that  the 
Commission  must  clarify  or  reconsider 
the  Final  Rule  at  this  time  because  of 
retroactivity  concerns.  In  the  Final  Rule, 
the  Commission  did  not  state  that  it 
necessarily  would  take  any  particular 
action.  Rather,  the  Commission  merely 
stated  that  challenges  to  affiliate  fuel 
prices  recovered  through  the  fuel 
adjustment  clause  prior  to  the  effective 
date  of  this  rule  change  are  best  decided 
on  a  case-by-case  basis.  When  the 
Commission  is  presented  with  a  case 
involving  fuel  adjustment  clause 
recovery  before  the  effective  date  of  the 
Final  Rule  of  the  price  of  affiUate  fuel 
purchases,  the  Commission  can 
determine  at  that  time  how  best  to 
proceed. 

The  Commission  Orders 

PG&E's  request  for  clarification, 
reconsideration  and  rehearing  is  hereby 
denied,  as  discussed  in  the  body  of  this 
Order. 

By  the  Commission. 
(SEAL) 

David  P.  Boergers, 
Secretary. 

IFR  Doc.  98-31960  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
I  HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
pocket  No.  94F-0454] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  White  Mineral  Oil,  USP 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  white  mineral  oil  as  a 
dust  control  agent  for  rough  rice  at  an 
,  application  rate  of  800  parts  per  million 
(ppm).  This  action  is  in  response  to  a 
petition  filed  by  Lyondell-Citgo  Refining 
Co..  Ltd. 


DATES:  This  regulation  is  effective 
December  1, 1998;  written  objections 
and  requests  for  a  hearing  by  December 
31,  1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Ehrug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3106. 
SUPPLEMENTARY  INFORMATION: 


*  5  U.S.C.  553(1994). 


I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  January  25.  1995  (60  FR 
4920),  FDA  announced  that  a  food 
additive  petition  (FAP  5A4440)  had 
been  filed  by  Lyondell-Citgo  Refining 
Co.,  Ltd.,  P.O.  Box  2451,  Houston,  TX 
77252-2451,  proposing  that  the  food 
additive  regulations  be  amended  in 
§  172.878  White  mineral  oil  (21  CFR 
172.878).  to  provide  for  the  safe  use  of 
white  mineral  oil  as  a  dust  control  agent 
for  rough  rice  at  an  application  rate  of 
800  ppm  (0.08  percent  of  the  weight  of 
the  rice).  An  application  rate  of  200 
ppm  (0.02  percent  of  the  weight  of  the 
grain)  is  currently  permitted  under 
§  172.878(c)  for  use  on  wheat,  com. 
soybean,  barley,  rice,  rye,  oats,  and 
sorghum  as  a  dust  suppressant.  On 
September  17, 1996,  the  petitioner 
amended  the  petition  to  limit  its  request 
to  the  use  of  white  mineral  oil  of  ISO 
100  oil  viscosity  (100  centistokes  (cSt)  at 
100°F). 

n.  Conmients 

The  agency  has  received  nine 
comments  from  rice  warehouses  and  an 
oil  supply  company  in  support  of  the 
proposed  apphcation  rate  of  food  grade 
white  mineral  oil  for  rough  rice 
indicating  that  the  current  regulated  rate 
of  200  ppm  does  not  effectively  control 
rice  dust.  Because  the  comments  are 
consistent  with  the  regulation  as  set 
forth  in  the  codified  section  of  this 
doctunent,  FDA  sees  no  need  to  address 
thein. 

m.  Conclusion 

The  agency  has  evaluated  all  the  data 
in  the  petition  and  other  information 
and  concludes  that  the  proposed  use  of 
white  mineral  oil  of  ISO  100  oil 
viscosity  (centistokes  (cSt)  at  100  "F)  is 
safe  for  use  as  a  dust  control  agent  for 
rough  rice  and  that  the  additive  will 
achieve  its  technical  effect.  Therefore, 
the  agency  concludes  that  the  food 
additive  regulations  should  be  amended 
as  set  forth  as  follows. 


In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
wixh  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
docimients  any  materials  that  are  not 
available  for  pubUc  disclosure  before 
making  the  documents  available  for 
inspection. 

rV.  Environmental  Effects 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
enviromnental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

V.  Papenvork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  31, 1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  niunbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
wj^ch  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foxmd  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
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response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  and  redelegated  to 


the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  1 72— FOOD  ADOTTIVES 
PERMTTTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  1 72  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  341.  342,  348, 
371,  379e. 


2.  Section  172.878  is  amended  in  the 
table  in  paragraph  (c)  by  adding  an  entry 
under  the  headings  "Use"  and 
"Limitation  (inclusive  of  all  petroleum 
hydrocarbons  that  may  be  used  in 
combination  vdth  white  mineral  oil)"  to 
read  as  follows: 

§172.878    White  mineral  Oil. 


(c) 


Use 


16.  As  a  dust  control  agent  for  rice. 


Dated:  November  7,  1998. 
L.Reb«tLake, 

Director,  Office  of  Policy,  Planning,  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 

|FR  Doc.  98-31845  Filed  11-30-98;  8:45  am) 
nUJNG  CODE  41«M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  172 
[Docl(M  No.  98F-0063] 

Food  Additives  Permtttad  for  Direct 
Addition  to  Food  for  Human 
Cortsumption;  Natamycin  (Pimaricin) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  fw 
the  safe  use  of  a  dry  form  of  natamycin 
as  an  antimycotic  in  cheeses.  This 
action  is  in  response  to  a  petition  filed 
by  Protein  Technologies  International, 
Inc. 

DATES:  This  regulation  is  effective 
December  1,  1998;  written  objections 
and  requests  for  a  hearing  by  December 
31,  1998. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  Ziyad,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-206),  Food  and 


Limitation  (inclusive  of  all  petroleum  hydrocartxxis  that  may  be  used  in 
combination  with  wtite  mineral  oil) 


ISO  100  oil  viscosity  (100  centistokes  (cSt)  at  100"F)  applied  at  a  level 
of  no  more  than  0.08  percent  by  weight  of  the  rice  grain. 


Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3116. 

SUPH-EMENTARY  INFORMATION:  In  a  notice 
pubhshed  in  the  Federal  Register  of 
February  11,  1998  (63  FR  6945),  FDA 
announced  that  a  food  additive  petition 
(FA?  8A4581)  had  been  filed  by  Protein 
Technologies  IntematicMial, 
Checkerboard  Sq.,  St.  Louis,  MO  63164. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  1 72. 1 55 
Natamycin  (pimaricin)  (21  CFR  172.155) 
to  provide  for  the  safe  use  of  a  dry  form 
of  the  food  additive  for  use  on  the 
stufaces  of  cuts  and  slices  of  cheese  to 
inhibit  mold  spoilage,  in  accordance 
with  various  standards  of  identity  for 
cheeses  that  allow  the  use  of 
antimycotics  and  anticakLng  agents. 

FDA  received  two  comments  from  the 
food  industry  on  the  use  of  the  dry  mix 
of  natamycin  and  cellulose  on  cheese  to 
inhibit  mold  spoilage.  Both  comments 
favored  the  petitioned  use  of  the 
additive.  One  comment  fisted  several 
reasons  for  suprporting  the  current 
petitioned  use.  They  include  possible 
extension  of  shelf  fife  of  shredded 
cheese,  reduction  of  risks  associated 
with  antimycotic  suspension  spray 
appfication  and  minimal  new 
technology  investment  by  utilizing 
existing  anticaking  agent  application 
technology.  However,  the  other 
comment  stated  that  "We  realize  that 
natamycin  is  permitted  as  a  spray  on  the 
surface  of  cheese,  but  we  are  not 
comfortable  with  that  method  of 
appfication  on  grated  cheese.  We  would 
fike  to  test  the  efficacy  of  the  method 
proposed  in  the  cited  petition." 

FDA  finds  that  the  petitioner  does  not 
seek  approval  either  for  the  use  of  the 
wet  or  dry  application  of  the  additive  on 


grated  cheese.  The  petitioner  requests 
that  FDA  amend  the  food  additive 
regulation  for  natamycin  (pimaricin) 
found  in  §  172.155  to  allow  for  the  use 
of  a  dry  form  of  the  food  additive  only 
on  the  surfaces  of  cuts  and  slices  of 
cheese  to  inhibit  mold  spoilage,  and  this 
does  not  extend  to  use  of  the  additive 
on  grated  or  shredded  cheese.  Therefore, 
the  comments  on  grated  or  shredded 
cheese  are  outside  the  scope  of  this 
rulemaking. 

Natamycin  is  ciurently  approved  in 
§  172.155  for  use  as  an  antimycotic 
agent  on  the  surfaces  of  cuts  and  slices 
of  cheese(s).  Natamycin  may  be  used  on 
surfaces  of  cuts  and  sfices  of  a  cheese 
fisted  in  21  CFR  part  133  only  if  the 
standards  for  such  cheese  provides  for 
or  the  use  of  "safe  and  smtable"  mold- 
inhibiting  ingredients.  The  subject 
additive  is  defined  in  §  172.155  and  may 
be  applied  by  dipping  or  by  spraying, 
using  an  aqueous  solution  containing 
200  to  300  parts  per  nulfion  (ppm)  of 
the  additive.  The  proposed  use  is  for  the 
application  of  natamycin  to  cuts  and 
slices  of  cheese  as  a  dry  mixture  with 
safe  and  suitable  anticaking  agents,  such 
as  cellulose. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  As 
part  of  its  review,  FDA  evaluated  data 
on  the  technical  effect  of  the  additive, 
its  stabifity,  and  the  change  in  exposure 
resulting  fi-om  the  use  of  a  dry  mixture 
of  natamycin  and  cellulose  anticaking 
agent.  The  petitioner  provided  data  to 
establish  that  a  level  of  up  to  20  ppm 
natamycin  in  the  finished  product  is 
needed  to  obtain  the  same  anUmycotic 
effect  as  from  the  liquid  appfication. 

The  petitioner,  by  measuring  the 
antimycotic  effect  of  a  dry  mixture  of 
natamycin  and  cellulose  on  several 
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nay  be  used  in 


cheeses  resulting  in  no  more  than  20 
ppm  of  natamycin  in  these  cheeses, 
demonstrated  that  the  additive  will 
achieve  its  intended  technical  effect. 
The  apphcation  of  natamycin  in  dry 
form  does  not  change  the  chemical 
composition  of  the  additive,  the  uses  in 
food,  the  use  levels  and,  therefore,  the 
dietary  exposure  to  natamycin. 
Furthermore,  the  use  of  natamycin  in 
the  dry  form  does  not  result  in  any 
manufacturing  changes  that  would 
affect  the  safety  of  the  additive  for  this 
proposed  use.  The  use  of  comparable 
levels  of  other  safe  and  suitable 
anticaking  agents,  in  addition  to 
cellulose,  would  not  change  this 
conclusion.  Therefore,  the  agency's 
safety  evaluation  of  natamycin  for  the 
approved  use  in  an  aqueous  application 
by  dipping  or  spraying  (47  FR  26823, 
June  22, 1982,  as  amended  at  50  FR 
49536,  December  3,  1985)  supports  this 
proposed  use  of  natamycin  in  dry  form. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
8kdditive  is  safe,  that  the  additive  wall 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  172.155  should  be  amended. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8A4581  (63  FR  6945,  February  11, 
1998).  No  new  information  or  comments 
have  been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  wall  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  31, 1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
>articularity  the  provisions  of  the 


regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hiiaring  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  A  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Foods  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  348. 
371,  379e. 

2.  Section  172.155  is  amended  by 
revising  paragraph  (c)(1)  to  read  as  ^ 
follows: 

§  172.155    Natamycin  (pimaricin). 

***** 

(c)  *   *   * 

(1)  The  additive  may  be  applied  as  a 
dry  mix  containing  the  additive  and  safe 
and  suitable  anticaking  agents,  resulting 
in  no  more  than  20  parts  per  million  of 
the  additive  in  the  finished  product,  or 
by  dipping  or  spraying,  using  an 
aqueous  solution  containing  200  to  300 
parts  per  million  of  the  additive. 


Dated:  Novemt)er  7,  1998. 
L.  Robert  Lake, 

DireMor,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
|FR  Doc.  98-31855  Filed  11-30-98;  8:45  am] 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  343 
[Docket  No  77N-094A] 

Internal  Analgesic,  Antipyretic,  and 
Antirheumatic  Drug  Products  for  Over- 
The-Counter  Human  Use;  Final  Rule 
for  Professional  Labeling  of  Aspirin, 
Buffered  Aspirin,  and  Aspirin  in 
Combination  With  Antacid  Drug 
Products;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTfON:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  October  23,  1998  (63  FR 
568i)2).  The  document  provided  for 
professional  labeling  for  over-the- 
counter  (OTC)  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  containing  aspirin,  buffered 
aspirin,  and  aspirin  in  combination  with 
an  antacid.  The  document  published 
vdth  some  inadvertent  editorial  errors. 
This  document  corrects  those  errors. 
EFFECTIVE  DATE:  The  regulation  is 
effective  October  25,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
I.  Yoder,  Center  for  Drug  Evaluation  and 
Research  (HFD-560),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-2222. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-28519,  appearing  on  page  56802,  in 
the  Federal  Register  of  October  23, 
1998,  the  following  corrections  are 
made:  ^ 

1.  On  page  56809,  in  Table  5.  in  the 
second  entry  in  the  fourth  column,  "- 
3.9"  is  corrected  to  read  "-39". 

2.  On  page  56810,  in  the  third 
coliunn,  in  the  eighteenth  line, 
"preoperative"  is  corrected  to  read 
"perioperative". 

3.  On  page  56812,  in  the  first  column, 
in  the  third  paragraph,  in  the  eighteenth 
line,  "were"  is  corrected  to  read  "was". 

§343.80    [Corrected] 

4.  On  page  56817,  in  §343. 80(a)(1), 
the  last  paragraph  is  corrected  to  read 
"REV:  October  23,  1998". 
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5.  On  page  56818.  in  §  343.80(a)(2),  PRESCRIBING  INFORMATION"  is  Dated:  November  20  1998 

the  entire  page  "fflGHUGHTS  OF  corrected  to  read  as  follows:  WiUiam  K.  Hubbard,  ' 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc  98-31854  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  41M-01-F 
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HIGHLIGHTS  OF  PRESCRIBING  INFORMATKM 

ASPIRIN  (FORMULATION) 
(acetylsalicylic  acid) 

PROFESSIONAL  INDICATIONS  AND  USAGE 
Vaacuter  Indlcattons: 

Ischemic  Strokes  and  Transieni  Ischemic  Attacks  (TIA) 

Suspected  Acute  Myocardial  infanaion  (Ml) 

Prevention  of  Recurrent  Ml 

Unstable  Angma  Pectons 

Oronic  Stable  Anguia  Pectons 
Revaculariiatlon  Procedures  In  Select  Patients: 

Coronary  Artery  Bypass  Graft  (CABG) 

Penajtaneous  Transkjminal  Coronary  Angioplatty  (PTCA)      ^ 
'  Carotid  Endartaiectomy 
RheumalDlogic  Disease  Indications: 
'  Rheumatoid  Arttvitis 
'  Juvenile  Rheumatoid  Arthntis 

Spondytoarthropatfues 

Osieoanhritis 

Arthntis  and  Pleurisy  of  Systemic  Lupus  Erythematosus  (SLE) 


Warnings  Regarding  Use  In  Pregnancy 
Pregnant  woman  should  only  lake  asptrtn  if  dearly  needed.  Because  of 
ttte  known  effects  ct  nonsteroidal  anti^ntlainmalory  drugs  on  the  feul 
cardiovascular  system  (closure  of  the  ductus  arterloeus),  use  during  the 
third  trimester  of  pregnancy  should  be  avoided.  Salicylate  products  have 
also  been  associated  with  aNsraMons  in  maternal  and  neonatal  hemostasis 
mechanisms,  decreased  birlh'weight  and  with  perinatal  mortality. 
SalicyMe  Is  excreted  in  breast  milk.  (See  "Pregnancy,'  "Labor  and 
Delivery'  and  "Nursing  Mooters'  in  the  -Precautions'  section  of  the 
Compretiensive  Prescribing  Information.) 


Patients  with  a  pre-existing  condition  tor  which  aspmn  is  already  mdcated 
See  'Revasculanzation  Procedures"  under  the  Indicabons  and  Usage'  and 
"Clinical  Sludws'  sectiora  m  the  Comprehensive  Prescribing  Information 


General  Each  dose  shouU  be  taken  with  a  fun 

deperxting  on  indcabon 

Indlcallons 

Duration  of  Tlieraiqr 

Vascular  Indtoations: 

Ischemic  Strokes  and  TIA 

50-325  milkgrams  (mg)  daily 

Indefinitely 

Suspected  Acute  Ml 

160-162  5  mg  taken  as  soon  as  infarction  is 

For  30  days  post  infarction  (after  30  days  consider 
further  treatment  based  on  indication  for  previous  Ml) 

75-325  mg  daily 

Indefinitely 

Unstable  Angina  Pectons 

75-325  rng  daily 

* 

Indefinitely 

Chronic  Stable  Angina  Pectons 

75-325  mg  daily 

Indefinitely 

CABG 

325  mg  daily  starling  6  hrs  postprocedure 

lyMT 

PTCA 

325  mg  2  hours  presurgery 
Maintenance  therapy  160-325  mg  daily 

IndefinilelY 

Carotid  Endaiterectomy   . 

80  mg  daily  to  650  mg  twice  a  day  started  presurgery 

Indefinitely 

Rfwumatoid  Arthntis 

Imlial  dose  3  g  daily  Target  plasma  sakcylsle 
levels  150-300  miciDgrams/milliliter  (,V^) 

As  mdcated 

Initial  dose  90-130  mgAulograms/day    Target 
plasma  salcylale  levels  150-300  ..g/mL 

* 

Asndicaisd 

Spondyloarttmpathies  .- 

Up  to  4  grams  (g)  daily 

AsndKaisd 

Osteoarttintis 

Up  to  3  g  daily 

AsndKaied 

Arthntis  and  Pleurisy  of  SLE 

imtial  dose  3  g  daily   Target  plasma 
salicylate  levels  150-300  ngfmL 

Asindicatad     , 

COimtAMDICATIONS 

Aspirin  is  oontrairKtcated  in  patients  with  known  allergy  to  nonsteroidal  anb- 
inHammatDry  dnigs  and  in  patents  wi«i  the  syndrome  of  asthma,  ihnbs.  and 
nasal  polyps   Aspirin  shouk)  not  be  used  in  ch*)ren  or  teenagers  for  viral 
infedions.  with  or  mnthoui  lever,  bedkuse  el  the  nsk  of  Reye's  syndrome  will 
coriooniitant  use  of  aspirin  in  certain  viral  ilnasses. 
PRECAUTIONS 


tWAIINMGS 

AtoohdWammg 


RwalFaiun 
-  Hapelic  Ineuffiuency 

Sodhm  RMtidad  Diets 
LaborMvy  Tests 
Dnig  Intsradtons: 

AngiMwain  Converting  Enzyme  (ACE)  Inhibiton 


« 


HwilWuidl  Anti-imismmMory  Onigs  (NSAIO's) 

Oral  H)^xiQfyosnics 

Uiioosialc  Agents 

CanJnegsneeis.  Mutagenesis.  Invainneni  of  FertiMy 
Pragnancy.  Labor  and  Oatvary.  Nureing  Mothers 


Gastrointestinal  Side  Effects 
PeptK  Ulcsr  Oieeaee 
AOVERSE  REACTIONS  (Most  csmnion) 
Gaikiiiidastiiial  (Abdvninal  Pain,  Utarabon.  Bleedmg) 
Inhibitien  of  PIMalst  Aggregabni  (OlaaJsiu) 
Ttmikie 
Dizziness 


AntooagUknt  Therapy 
Antjoonstrfsants 


Oiwallcs 


To  rwart  SEAKX/S  adi«rae  *ug  raacMnt,  ea(  rmanufMifar;  af  (tif»ne 
nun*t)arUB>WATCHm  1-a»mA-10m 

Howsupfua 

f  Insert  «paeiic  iiifbrnalion  ragarring.  sawipM  afabeaga  Ibrm.  unts  in  a^iiefi  me 
dDsaga  fbrm  is  ganaraly  avaiablt,  and  inllDrmalion  la  facMM*  idansHcabon  0^  Vie 
dafagatom.j  Staia  in  a  ligWconlnaral  25  C  (77  F);  ancuriions  pemHHad  to 
1S-30'C(S»4S'F). 

TIfM  NghHghtf  do  notlncluS*  aH  Itm  MormaHon  mt^d 
to pntcrlbt aaplrin taHly and alftedvly.  Samaapkln's 
eompnhanahfa  pngaUtkig  bifomtallon. 


[fR  Doc.  98-31854  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Melengestroi  Acetate  and 
Lasaiocid;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  and 
clarifying  the  animal  drug  regulations 
concerning  melengestroi  acetate  (MGA) 
and  the  special  considerations  related  to 
making  type  B  and  C  feeds  and  lasaiocid 
type  B  hquid  feed  specifications  used 
for  making  lasalocid/MGA  type  C  heifer 
feed. 

EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  For  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1638. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co.,  7000  Portage  Rd., 
Kalamazoo,  MI  49001-0199,  is  sponsor 
of  NADA's  39-402  and  140-288  that 
provide  for  combining  separately 
approved  melengestroi  acetate  (MGA) 
(dry  and  hquid)  and  lasaiocid  (dry  and 
liquid)  type  A  medicated  articles  to 
make  lasalocid/MGA  (dry  and  hquid) 
type  B  feeds.  The  type  B  feeds  are  used 
to  make  dry  type  C  feeds  for  heifers  fed 
in  CMifinement  for  slaughter  for 
increased  rate  of  weight  gain,  improved 
feed  efficiency,  and  suppression  of 
estrus  (heat).  The  sponsor  requested  that 
§  558.342  (21  CFR  558.342)  be  amended 
to  change  the  special  considerations  in 
paragr^  (c)(1)  to  read  "type  B  or  C 
medicated  feeds"  and  to  change  the 
limitations  in  paragraph  (d)(3)(ii)  by 
adding  the  specification  "The  hquid 
medicated  feeds  are  required  to  be 
manufactured  in  accordance  with 
§  558.311(d)."  FDA  concurs  with  the 
sponsor's  request  Mid  extends  the 
amendments  to  special  considerations 
to  include  all  type  B  or  C  feeds  for 
clarity  as  originally  intended.  The 
regulations  are  amended  in  paragraph 
(c)  of  §  558.342  as  requested. 

FDA  has  detennined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  For  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

AuAority:  21  U.S.C.  360b,  371. 

§558.342    [Amended] 

2.  Section  558.342  Melengestroi 
acetate  is  amended  in  paragraph  (c) 
after  the  phrase  "Type  B"  each  place  it 
appears  by  adding  the  phrase  "or  C" 
and  in  paragraph  (d)(3)(ii)  by  adding  a 
sentence  after  the  first  sentence  to  read 
"The  hquid  medicated  feeds  are 
required  to  be  manufactured  in 
accordance  with  §  558.311(d).". 

Dated:  November  10,  1998. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-31573  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

OccupaMenai  Safety  and  Healtft 
Administration 

2f  CFR  Part  1910 
[Docket  Ne.S-01»A] 
RM4  12tS-AA51 

Permtt-Rei|uired  Confined  Spaces 

AGENCY:  Occupational  Safety  and  Health 
Administration  (QSHA).  Labor. 
ACTION:  Final  rule. 


This  fined  rule  amends  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  standard  on 
Permit-Required  Confined  Spaces 
(permit  spaces)  (29  CFR  1910.146)  to 
provide  fOT  enhanced  employee 
participation  in  the  employer's  permit 
space  program,  to  provide  authorized 
permit  space  entrants  or  their 
authorized  representatives  with  the 
opportunity  to  observe  any  testing  or 
monitoring  of  permit  spaces,  and  to 
strengthen  and  clarify  the  criteria 
employers  must  satisfy  when  preparing 
for  the  timely  rescue  of  incapacitated 
permit  space  entrants.  The  revisions 
being  made  to  the  final  rule  will 
substantially  enhance  the  protections 
being  provided  to  permit  space  entrants 


and  will  additionally  clarify  a  number 
of  issues  that  have  arisen  since 
promulgation  of  the  final  Permit- 
Required  Confined  Spaces  rule  in  1993. 
Specifically,  OSHA  is  clarifying  and 
strengthening  the  requirements  in 
revised  paragraphs  (d),  Permit-required 
confined  space  program,  and  (e).  Permit 
system,  to  allow  for  greater  employee 
participation  in  the  permit-space 
program  and  for  employee  access  to 
program  information  developed  under 
the  standard.  The  Agency  is  also 
revising  paragraphs  (c)  and  (d)  to 
specify  that  employers  must  provide 
those  employees  who  are  authorized 
permit  space  entrants,  or  their 
authorized  representatives,  an 
opportimity  to  observe  any  testing  of  the 
space  that  is  conducted  prior  to  entry  or 
subsequent  to  such  entry.  The  Agency 
believes  that  these  revisions  are 
necessary  to  ensure  that  permit  space 
entrants,  whose  work  often  requires 
entry  into  potentially  hfe-threatening 
atmospheres,  have  the  information 
necessary  to  protect  themselves  and 
their  co-workers  from  confined  space 
hazards.  Allowing  authorized  entrants 
or  their  authorized  representatives  to 
observe  the  testing  of  the  spaces  they  are 
required  to  enter  will  help  to  ensure  that 
the  testing  has  been  done  properly,  that 
the  respirators  and  other  personal 
protective  equipment  being  worn  are 
appropriate,  and  that  the  entrants 
understand  the  nature  of  the  hazards 
present  in  the  space.  In  addition, 
paragraph  (k)  of  the  final  rule,  Rescue 
and  emergency  services,  is  being  revised 
to  clarify  the  criteria  employers  must 
satisfy  when  selecting  a  rescue  team  or 
service  to  rescue  incapacitated  permit 
space  entrants,  and  a  new  paragraph  (1), 
Employee  participation,  is  being  added 
to  the  final  rule  to  ensure  employee 
involvement  in  permit  space  program 
developmoat  and  implementation.  A 
non-mandatory  appendix  is  also  being 
added  to  the  standard  to  assist 
employers  in  selecting  appropriately 
trained  and  equipped  rescuers. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  February  1.  1999. 

AODHESSes:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
for  receipt  of  petitims  for  review  of  the 
standard  the  Associate  Sohcitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor,  Room  S-4004,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bonnie  Friedman,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  Room  N3647, 


Washington 
(202)  693-1 
SUPPLEMENT 


services,  wi 
USWA  also 
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Washington,  D.C.  20210.  telephone 
(202) 693-1999. 
SUPPLEMENTARY  INFORMATION: 

t,  Background 

I    On  January  14, 1993,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  issued  a  general 
industry  standard  (29  CFR  1910.146)  to 
require  protection  for  employees  who 
enter  permit-required  confined  spaces 
(permit  spaces).  The  permit  space 
standard,  which  provides  a 
comprehensive  regulatory  framework 
for  the  safe  performance  of  entry 
operations  in  general  industry 
workplaces,  became  effective  on  April 
15,  1993. 

j    The  United  Steelworkers  of  America 
(USWA),  the  American  Gas  Association, 
and  the  Edison  Electric  Institute  sought 
judicial  review  of  the  standard.  In 
particular,  the  USWA  argued  that 
paragraph  (k)(2)  of  the  standard,  which 
addresses  the  use  of  off-site  rescue 
services,  was  vague  and  ineffective.  The 
USWA  also  stated  that  OSHA  had 
inappropriately  omitted  from  the  final 
rule  a  provision  allowing  affected 
employees  or  their  designated 
representatives  to  observe  any  required 
testing  or  monitoring  of  permit  spaces 
and  a  provision  granting  affected 
employees  access  to  permit  space 
testing  or  monitoring  results.  All  three 
petitions  were  subsequently  withdrawn 
j  pursuant  to  settlement  agreements. 

Based  on  settlement  discussions  with 
the  USWA,  OSHA  agreed  to  initiate 
further  rulemaking,  and  a  notice  of 
proposed  rulemaking  (NPRM)  was 
accordingly  issued  on  November  28, 
1994.  In  the  notice,  the  Agency 
^ecifically  asked  for  public  input  on 
the  USWA's  suggestion  that  OSHA  add 
provisions  to  the  rule  providing 
Employees  the  opportunity  to  observe 
permit  space  monitoring  or  testing  as 
well  as  granting  them  access  to  the 
results  of  such  testing  or  monitoring. 
The  notice  also  proposed  changes  to 
paragraph  (k)(2)  to  clarify  that  host 
employers  must  ensure  that  rescue 
teams  or  services  selected  to  perform 
permit  space  rescues  at  the  host 
employer's  facihty  have  the  capability 
to  provide  rescue  in  a  timely  manner, 
depending  on  the  hazard(s)  present  in 
the  permit  spaces  at  the  host  employer's 
facility.  In  addition,  on  the  basis  of 
information  received  after  the  1993  final 
!  tule  was  published,  OSHA  proposed  to 
make  the  requirement  for  the  point  of 
attachment  of  a  retrieval  line  more 
performance  oriented  by  permitting  any 
point  of  attachment  to  be  used  that 
enables  the  entrant's  body  to  present  the 
smallest  possible  profile  during 
removal. 


The  NPRM  set  a  90-day  comment 
period,  ending  on  February  27, 1995,  to 
receive  written  comments  on  the 
proposed  revisions  and  the  issues 
raised.  OSHA  received  51  written 
comments  (Exs.  161-1  through  161-51). 
Several  commenters  (Exs.  161-21,  161- 
22,  161-38, 161^0, 161-44)  requested 
that  OSHA  convene  an  informal  public 
hearing  to  address  their  concerns. 

OSHA  published  a  notice  of  informal 
public  hearing  on  August  2,  1995, 
scheduling  a  hearing  for  September  27, 
1995,  in  Washington,  D.C.  In  the  hearing 
notice,  OSHA  also  announced  the 
extension,  until  September  13, 1995,  of 
the  public  comment  period  to  receive 
comments  relating  to  the  issues  raised 
in  the  hearing  notice.  Twenty-seven 
additional  comments  (Exs.  161-52 
through  161-78)  were  received  as  a 
result  of  the  reopening  of  the  record. 

Twelve  participants  introduced 
testimony  and  evidence  at  the 
September  27  and  28  public  hearing, 
which  was  presided  over  by 
Administrative  Law  Judge  Joel 
WilUams.  At  the  conclusion  of  the 
hearing.  Judge  Williams  set  a  post- 
hearing  period  for  the  submission  of 
additional  briefs,  arguments  and 
summations  (ending  on  December  20, 
1995).  A  total  of  12  submissions  (Exs. 
178  through  189)  were  received  during 
the  post-hearing  period.  On  February 
14,  1996,  the  record  for  the  rulemaking 
was  closed  and  certified  to  OSHA.  The 
record  for  this  phase  of  the  rulemaking 
contains  a  total  of  90  submissions  and 
more  than  470  pages  of  hearing 
transcript.  OSHA  has  carefully 
considered  all  of  the  materials 
submitted  as  part  of  this  rulemaking  in 
the  drafting  of  this  final  rule.  The 
materials  submitted  are  available  for 
review  and  copying  in  the  OSHA  Docket 
Office,  Docket  S-019A. 

A  few  commenters  appeared  to 
believe  that  this  revision  constitutes  an 
entirely  new  rulemaking  proceeding 
(Exs.  161-33,  167).  OSHA  emphasizes, 
however,  that  this  proceeding  is 
properly  viewed  as  a  continuation  of  the 
rulemaking  leading  to  the  1993 
standard.  "Therefore,  the  Agency  is  not 
required  to  demonstrate  that  the 
relatively  minor  changes  it  is  making  to 
the  PRCS  standard  are  independently 
justified  or  that  they,  by  themselves, 
effect  a  substantial  reduction  in 
significant  risk.  OSHA  made  that 
finding  for  the  PRCS  standard  as  a 
whole  in  1993.  In  this  case,  the  changes 
OSHA  is  making  to  paragraphs  (c),  (d), 
(e),  and  (k)  essentially  clarify  what  was 
always  the  Agency's  intent  with  regard 
to  employee  representatives'  access  to 
information  and  employers'  evaluation 
and  selection  of  rescue  services  and 


teams.  Although  it  is  OSHA's  view  that 
the  employee  participation  revisions  it 
is  making  to  paragraphs  (c)  and  (d),  and 
the  addition  of  paragraph  (1),  will  in  fact 
substantially  reduce  the  risks  faced  by 
permit  space  entrants,  the  revisions  are 
proper  so  long  as  they  are  rationally 
related  to  the  purposes  of  the  OSH  Act 
and  the  standard  as  a  whole,  and  are 
supported  by  the  rulemaking  record. 

II.  Summary  and  Explanation  of  the 
Final  Rule 

The  revisions  to  the  final  rule  make 
changes  to  several  provisions  of 
paragraphs  (c),  (d),  (e),  and  (k)  of 
OSHA's  permit-space  standard  (29  CFR 
1910.146).  and  add  a  new  paragraph  (1). 
These  changes,  and  the  Agency's 
rationale  for  making  them,  are  described 
below.  References  to  exhibits  in  the 
docket  (Docket  Sr-019A)  are  des  ^nated 
"Ex.."  followed  by  the  exhibit  number. 
References  to  the  continuously 
paginated  transcript  of  the  public 
hearing  held  on  September  27  and  28, 
1995  (Exs.  192X.  193X).  are  designated 
Tr..  followed  by  the  page  number. 

Paragraphs  (c).  General  Requirements, 
(d).  Permit-required  confined  space 
program,  and  (e).  Permit  system 

A.  Clarification  of  the  Need  To  Provide 
Authorized  Representatives  With 
Information  Required  by  the  Standard 

Paragraphs  (c)(5){n(E),  (c)(5){ii)(H). 
and  (c)(7)(iii)  have  been  revised  to 
specify  that  OSHA  intends  authorized 
representative(s)  of  employees  to  have 
access  to  any  information  provided  to 
employees  under  the  standard.  These 
wording  changes  are  meant  to  clarify 
what  has  been  longstanding  OSHA 
pohcy  and  practice,  i.e.,  to  recognize  the 
right  of  authorized  representatives  of 
employees  to  receive  the  same 
information  as  employees  receive  under 
the  Agency's  standards.  In  recognition 
of^hat  policy,  the  Permit  Space 
standard  promulgated  in  1993 
specifically  provides,  in  paragraph 
(c)(4),  that  the  written  program,  which 
contains  the  employer's  procedures  and 
poUcies  for  implementing  that  program, 
be  available  for  inspection  and  ctq>ying 
"by  employees  and  their  authorized 
representatives."  Thus,  the  changes 
being  made  to  paragraphs  (c)(5)(i)(E). 
(c)(5)(ii)(H).  and  (c)(7)(iii)  in  this  revised 
rule  merely  provide  additional 
clarification  of  the  Agency's  intent. 

The  need  to  clarify  these  provisions 
was  discussed  by  the  USWA.  which 
noted  (Ex.  161-38)  that  "The  right  of 
employees  and  their  representatives  to 
relevant  information  has  been  a  regular 
featiue  of  OSHA  standards  since  the 
beginning."  In  the  same  exhibit,  the 
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USWA  points  to  several  OSHA 
standards,  including  the  Hazard 
Communication  standard  (29  CFR 
1910.1200),  the  Employee  Access  to 
Exposure  and  Medical  Records  standard 
(29  CFR  1910.1020).  and  the  Process 
Safety  Management  standard  (29  CFR 
1910.119)  that  "give  employees  and 
their  representatives  very  broad  rights  to 
information."  The  USWA  reiterated  this 
view  in  post-hearing  comments  (Ex. 
188).  OSHA  agrees  that  it  was  the  intent 
of  the  Permit  Space  standard  to  provide 
both  employees  and  their  authorized 
representatives  with  access  to  the 
information  addressed  by  these 
provisions  of  paragraph  (c),  and  the 
changes  made  to  the  final  rule  reflect 
this  position  and  bring  the  Permit  Space 
standard  into  conformance  with  the 
language  traditionally  used  in  OSHA 
standards. 

B.  Employee  Observation  of 
Atmospheric  Testing 

Paragraphs  (c){5)(ii)(C)  and  (c)(5)(ii)(F) 
have  been  revised  by  adding  a  sentence 
to  each  of  them  that  specifically  requires 
employers  whose  employees  enter 
permit  spaces  to  give  these  employees, 
or  their  authorized  representatives,  an 
opportunity  to  observe  the  testing  of  the 
space  during  pre-entry  (paragraph 
(c)(5)(ii)(C))  and  during  entry  (paragraph 
(c)(5)(ii)(F)).  In  the  NPRM.  OSHA 
sohcited  comment  (59  FR  60737)  about 
revising  29  CFR  1910.146  to  allow 
affected  employees  or  their  authorized 
representatives  to  observe  the  testing 
and  evaluation  of  confined  space 
conditions,  prior  to  and  during  entry. 
Specifically,  the  proposal  stated,  "*   *   * 
the  Agency  is  considering  whether  such 
a  provision  [one  requiring  affected 
employees  or  their  designated 
representatives  to  be  permitted  to 
observe  any  testing  conducted  under  the 
confined  space  standard]  should  be 
added  to  the  permit  space  standard 
based  on  the  concerns  expressed  and  on 
the  record  developed  as  a  result  of  this 
notice." 

The  USWA  (Ex.  161-38),  which 
requested  a  hearing  on  this  and  other 
matters,  urged  OSHA  to  incorporate 
such  a  provision  into  the  standard  both 
on  the  grounds  that  employee 
protections  would  be  enhanced  and  that 
Section  8(c)(3)  of  the  Act  mandated  the 
inclusion  of  such  a  provision: 

The  benefits  of  employee  observation  of 
monitoring  are  well  established.  Congress 
certainly  thought  employees  should  have  the 
right  to  observe  the  monitoring  for  air 
contaminants  to  which  they  could  be 
exposed  *   *   *.  We  believe  employee 
observation  should  be  viewed  as  a  matter  of 
right.  Employees  now  have  the  right  to 
observe  the  monitoring  of  air  contaminants 


outside  confined  spaces,  even  when  the 
potential  health  effects  may  not  occur  for 
many  years.  A  worker  entering  a  confined 
space  risks  sudden  death  if  the  monitoring 
was  not  done  properly.  Surely  that  worker 
should  have  the  right  to  observe  the 
monitoring.  (Ex.  161-38). 

Many  commenters  argued  that  it  was 
not  necessary  or  appropriate  to  add  an 
observation  of  monitoring  provision  to 
the  Permit  Space  standard  (see,  for 
example,  Exs.  161-9,  161-14,  161-20, 
161-49,  161-55,  161-78,  184,  187,  Tr. 
40,  127,  170,  207).  The  issues  raised  by 
these  commenters  centered  on  the 
following  points: 

(1)  That  the  existing  standard  is 
adequately  protective  and  thus  that  no 
further  changes  are  necessary; 

(2)  That  the  Act  does  not,  at  Section 
8(c)(3),  mandate  such  a  requirement  for 
safety,  as  opposed  to  health,  standards; 

(3)  That  allowing  employees  and  their 
representatives  to  observe  the  testing  of 
spaces  would  slow  operations  without 
adding  to  the  safety  of  the  entry  and 
might  actually  increase  risks;  and 

(4)  That  such  a  provision  has  the 
potential  for  abuse  and  could  become  a 
labor-management  issue. 

These  issues,  and  OSHA's  responses 
to  them,  are  addressed  in  turn  below. 

Several  commenters  were  of  the 
opinion  that  adding  an  observation  of 
monitoring  provision  is  unnecessary 
because  the  existing  Permit  Space 
standard  already  adequately  provides 
for  the  sharing  of  relevant  testing 
information  with  entrants.  For  example, 
the  Pennzoil  Company  (Ex.  161-49) 
stated,  "Existing  requirements  at 
SecUon  1910.146(d)(5)  and  (e)(3) 
already  provide  for  adequate  employee 
access  to  the  results  of  testing  and 
monitoring  in  permit  spaces."  Arguing 
along  similar  lines.  Union  Electric  (Ex. 
161-35)  noted  that  the  existing  standard 
"already  requires  that  the  results  of 
initial  and  periodic  tests  performed 
under  1910.146(d)(5)  be  entered  on  the 
entry  permit,  and  1910.146(e)(3)  now 
requires  that  the  permit  be  made 
available  to  all  authorized  entrants  at 
the  time  of  entry.  As  a  practical  matter, 
affected  employees  are  usually  briefed 
on  the  results  of  the  exposure 
monitoring  during  the  pre-job  briefing 
and  before  entry  into  the  space." 

OSHA  is  pleased  to  learn  that  some 
employers  have  taken  the  additional 
safety  precaution  of  providing  entrants 
with  a  pre-entry  briefing  that  includes  a 
report  on  the  results  of  the  monitoring 
of  the  space,  and  the  Agency  is  also 
aware  that  the  existing  standard 
contains  a  number  of  provisions 
requiring  employers  to  provide 
information  on  the  results  of  testing  to 
those  employees  who  are  entering  a 


permit  space.  However,  OSHA 
concludes  that  these  provisions, 
although  essential  to  the  safety  and 
health  of  entrants,  are  not  a  substitute 
for  the  observation  of  monitoring 
provisions  being  added  to  the  standard, 
for  the  following  reasons. 

Having  access  to  the  entry  permit  will 
not  prevent  the  kinds  of  errors  that 
could  be  detected  by  having  employees 
or  their  representatives  observe  the 
actual  testing  of  the  space.  For  example, 
evidence  in  the  rulemaking  record 
shows  that  monitoring  errors,  such  as 
using  the  wrong  monitor,  monitoring  for 
the  wrong  substance,  or  failing  to  test 
the  space  thoroughly,  contribute  to  a 
number  of  confined  space  accidents  (Tr. 
286.  317).  And  if  the  evaluation  or 
testing  of  the  space  is  improperly 
performed,  inaccurate  information  will 
unknowingly  be  recorded  on  the  entry 
permit,  and  entrants  relying  on  this 
inaccurate  information  could  be  placed 
at  risk  of  sudden  death  or  serious  injury. 
In  situations  such  as  these,  the  presence 
of  authorized  employees  or  their 
representatives  could  well  have 
detected  the  error  and  remedied  the 
problem. 

The  record  contains  reports  of  several 
incidents  where  employees  who 
observed  improperly  performed 
atmospheric  tests  were  able  to  bring  the 
errors  to  the  attention  of  the  testers 
before  an  accident  occurred.  For 
example,  in  one  case,  the  person  doing 
the  atmospheric  testing  calibrated  the 
testing  instrument  inside  the  confined 
space.  The  entrant  pointed  out  this  error 
and  it  was  corrected  (Ex.  161-38,  Tr. 
332-333).  In  other  cases  in  the  record, 
employee  observation  of  testing  and 
monitoring  might  have  prevented  an 
accident.  The  International  Chemical 
Workers  Union  described  an  incident 
involving  a  vessel  that  had  been  tested 
by  a  poorly  trained  evaluator  who  had 
apparently  failed  to  detect  a  flammable 
atmosphere.  The  vessel  later  exploded, 
kilUng  several  workers.  There  are  a 
number  of  other  dangerous  situations 
that  could  arise  that  employee 
observation  of  monitoring  could  avert. 
For  example,  authorized  employees  and 
their  representatives  are  often  aware 
that  significant  changes  may  have 
occurred  in  conditions  within  the  space, 
e.g.,  that  the  employer  is  considering 
reclassifying  the  space  based  on  new 
monitoring  data  and  can  be  expected  to 
take  extra  precautions  as  a  result. 
Observing  the  testing  process  would 
also  permit  employees  or  their 
representatives  to  detect  human  errors, 
such  as  the  inadvertent  recording  of 
inaccurate  data.  In  addition,  OSHA 
believes  that  employees  who  directly 
observe  the  monitoring  are  likely  to  gain 
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an  enhanced  appreciation  for  the 
hazards  they  face. 

Thus,  OSHA  believes  that  providing 
employees  or  their  representatives  with 
the  opportunity  to  observe  the  testing 
and  monitoring  of  permit  spaces  will 
have  the  same  kinds  of  benefits  that 
such  observation  has  had  in  the  context 
of  OSHA's  health  standards: 
knowledgeable  employees  who  are 
given  the  opportimity  to  participate 
actively  in  protecting  their  own  safety 
and  health  and  that  of  their  co-workers 
often  identify  potentially  serious 
problems  and  help  to  solve  them  as 
well.  Accordingly,  paragi-aph 
(c)(5)(ii)(C)  has  been  revised  by  adding 
the  sentence  "Any  employee  who  enters 
the  space,  or  that  employee's  authorized 
representative,  shall  be  provided  an 
opportunity  to  observe  the  pre-entry 
testing  required  by  this  paragraph." 
iSimilarly,  the  language  of  paragraph 
i(c)(5)(ii)(F)  has  been  revised  to  add  the 
following  sentence:  "Any  employee 
who  enters  the  space,  or  that  employee's 
lauthorized  representative,  shall  be 
provided  with  an  opportunity  to  observe 
the  periodic  testing  required  by  this 
paragraph." 

A  niamber  of  commenters  (see,  e.g., 
Exs.  161-26,  161-35,  161-37,  161-48, 
161-56,  161-72,  161-60,  187,  Tr.  127, 
170)  expressed  disagreement  with  the 
USWA's  view  that  Section  8(c)(3)  of  the 
Act  mandated  such  observation  in  the 
case  of  safety  standards  such  as  the 

Sermit  space  standard.  Section  8(c)(3)  of 
le  Act  directs  OSHA  to  issue 
regulations  requiring  employers  to 
maintain  records  of  employee  exposure 
to  potentially  toxic  materials  or  harmful 
physical  agents  and  providing 
employees  or  their  representatives  vfith 
"an  opportunity  to  observe  such 
monitoring  or  measuring,  and  to  have 
access  to  the  records  thereof."  This 
section  of  the  Act  provides  the  basis  for 
the  observation  of  monitoring 
provisions  in  virtually  all  of  OSHA's 
health  standards  (see,  for  example,  the 
asbestos,  benzene,  cadmium,  lead, 
methylenedianilinc,  methylene 
chloride,  and  butadiene  standards). 
Typical  of  these  comments  was  one 
submitted  by  the  Dow  Chemical 
Company  (Ex.  161-20): 

Section  8(c)(3)  requires  OSHA  to 
promulgate  regulations  which  provide 
employees,  and  their  designated 
representatives,  with  the  oppwrtunity  to 
observe  the  monitoring  and  measuring  of, 
and  have  access  to,  employee  exposure 
records  (emphasis  in  the  original).  The 
atmospheric  tests  and  space  evaluations 
required  under  the  Confined  Space  Standard 
are  not  the  type  of  employee  exposure 
monitoring  that  is  envisioned  by  the  Act. 


In  fact,  OSHA  stated  in  the  NPRM  its 
position  that  section  8(c)(3)  does  not 
require  inclusion  of  a  requirement  for 
employee  observation  of  monitoring  in 
safety  standards  (59  FR  60737).  Instead, 
the  proposal  explained  that  any 
decision  to  add  an  employee 
observation  provision  to  the  standard 
would  be  based  on  the  record  developed 
in  this  proceeding,  including  the 
concerns  expressed  about  the  original 
standard.  OSHA  does  note,  however, 
that  the  fact  that  Congress  included  a 
requirement  that  observation  of 
monitoring  be  allowed  for  toxic 
substance  standards  indicates  a 
Congressional  preference  for  well- 
informed  and  involved  employees.  And 
as  explained  elsewhere  in  this  section, 
OSHA  has  determined  that  the  record  in 
this  rulemaking  shows  that  employee 
observation  can  have  substantial 
benefits  for  employee  safety  and  health. 

OSHA  believes  that  this  safety  benefit 
adequately  justifies  any  minimal 
slowing  of  operations  caused  by  the 
employee  observation  requirement.  In 
any  event,  as  shov^rn  by  other  evidence 
in  the  record,  the  employees  assigned  to 
enter  the  permit  space  are  often  already 
in  the  area,  waiting  to  enter  it,  while  the 
space  is  being  tested  and  monitored  (Ex. 
161-25).  Indeed,  in  a  great  many  cases, 
it  is  the  permit  space  entrants 
themselves  who  perform  the  testing  and 
monitoring  (Ex.  161-09,  Tr.  186-187, 
190).  Moreover,  as  with  all  of  the 
employee  participation  provisions  being 
added  in  this  revision,  the  record  shows 
that  this  practice  is  already  fairly 
common  and  indicates  that  it  has  not 
caused  any  production  problems  (Exs. 
161-57,  172,  Tr.  202). 

A  few  commenters  suggested  that 
employee  observation  could  actually 
decrease  employee  safety,  for  example 
when  monitoring  must  take  place  in  a 
hazardous  environment,  such  as  an 
elevated  location  or  one  containing  a 
toxic  atmosphere  (Exs.  161-56, 161-74, 
167,  181).  But  the  standard  does  not 
require  employees  to  observe  all 
monitoring  or  testing,  it  merely  offers 
them  the  opportunity  to  do  so.  The 
employees  and  their  representatives  are 
less  likely  to  take  advantage  of  that 
opportunity  in  particularly  hazardous 
situations.  Moreover,  even  having  an 
entrant  or  representative  close  by 
observing  the  actions  of  the  person 
testing  the  atmosphere,  and  checking 
the  instruments  after  the  tests  are 
complete  could  provide  safety  benefits. 
Employees  already  have  extensive  rights 
to  observe  monitoring  under  OSHA's 
health  standards.  OSHA  has  seen  no 
evidence,  and  none  was  presented  in 
this  rulemaking,  that  this  observation 
creates  safety  hazards  (Tr.  92-93). 


OSHA  does  not  believe  that  the  final 
rule's  requirements  that  employers 
provide  affected  employees  with  an 
opportunity  for  employee  observation, 
or  those  requiring  employee 
participation  in  paragraph  (1),  are 
particularly  subject  to  abuse  or 
constitute  an  unwarranted  infringement 
on  labor-management  relations,  OSHA 
standards  frequently  require  that  wcw-k 
be  performed  in  a  particular  way  or  by 
specific  employees.  For  example,  the 
Lockout/Tagout  (LO/TO)  standard,  29 
CFR  1910.147(c)(8),  requires  that  locks 
and  tags  be  affixed  by  the  workers  who 
will  be  performing  the  service  or 
maintenance  covered  by  the  standard 
and,  as  discussed  above,  numerous  toxic 
substance  standards  provide  affected 
employees  emd  their  representatives 
with  the  right  to  observe  hazardous 
substance  monitoring.  The  requirement 
that  employees  who  are  to  enter 
hazardous  confined  spaces  be  allowed 
to  observe  the  required  monitoring  of 
those  spaces  is  analogous  to  these 
provisions.  Like  the  LO/TO 
requirement,  it  recognizes  that  the 
employees  whose  fives  could  be 
endangered  by  inadequate  completion 
of  these  preliminary  safeguards  have  the 
strongest  incentive  to  see  that  they  are 
performed  properly  (see  Tr.  333). 

OSHA  also  is  not  persuaded  that  the 
manitoring  observation  requirement  is 
especially  subject  to  employee  abuse. 
Some  commenters  suggested  that  during 
periods  of  labor  management  discord, 
employees  could  abuse  the  observation 
right  to  slow  dovkTi  or  disrupt 
production  (see,  eg.,  Exs.  161-12,  161- 
25).  Others  expressed  concern  that  the 
provision  could  cause  what  one  called 
a  "logistical  nightmare"  if  all  of  the 
employees  and  representatives  insisted 
on  observing  each  instance  of  testing 
and  monitoring  (see,  e.g.,  Exs.  161-12, 
161-26,  161-35,  161-78).  But  again, 
there  was  no  evidence  that  this  type  of 
disruption  is  caused  by  the  employee 
observation  provisions  in  OSHA's 
health  standards.  The  standard  allows 
the  opportunity  for  observation  by  an 
entrant  or  his  authorized  representative, 
not  by  every  employee  and 
representative  at  the  workplace. 
Moreover,  some  employers,  either 
contractually  or  otherwise,  already 
provide  employees  with  the  right  to 
observe  monitoring  and  testing  of 
confined  space  atmospheres  (Exs.  161- 
57,  173-B,  Tr.  184-185,  202).  One 
witness  pointed  out  that,  even  in  those 
plants,  confined  space  entrants  did  not 
always  choose  to  observe  the  monitoring 
(Tr.  202).  And  of  course  nothing  in  this 
standard  interferes  writh  an  employer's 
existing  power  to  direct  and  control  its 
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workforce,  so  long  as  it  does  not  attempt 
to  do  so  in  a  manner  inconsistent  with 
the  standard. 

Nor  does  the  provision  interfere 
improperly  in  labor-management 
relations,  as  suggested  by  some 
commenters  (e.g..  Ex.  161-35).  In  a 
general  sense,  many  safety  and  health 
issues  could,  in  the  absence  of  OSHA 
requirements,  be  dealt  with  through 
traditional  labor  management 
mechanisms.  That  does  not  mean, 
however,  that  OSHA  does  not  have  the 
authority  to  require  that  work  be 
performed  in  the  manner  it  determines 
can  best  reduce  safety  or  health  hazards. 
And  OSHA's  exercise  of  this  authoritv 
may,  in  some  cases,  force  employers  to 
alter  some  aspects  of  their  employee 
relations.  For  example,  OSHA  standards 
sometimes  require  employers  to  provide 
medical  removal  benefits  to  workers 
whose  health  may  already  have  been 
affected  by  exposure  to  a  toxic 
substance.  These  benefits  may  include 
job  assignments  in  areas  with  less 
exposure  to  the  toxic  substance, 
continuation  of  pay,  or  training  for  new 
job  assignments  (29  CFR  1910.1025(k) 
(lead),  1910.143(f)(2)(iv)  (cotton  dust)). 
Although  these  issues  would  have  been 
considered -labor  relations  matters  in  the 
absence  of  the  OSHA  standards,  it  is 
clear  that  OSHA  can  impose  such 
regulatory  requirements  to  protect 
employee  safety  and  health.  United 
Steelworkers  of  America  v.  Marshal], 
647  F.2d  1189,  1236  (D.C.  Cir.  1980). 

Paragraph  (k) — Rescue  and  Emergency 
Services 

OSHA  is  amending  and  reorganizing 
paragraph  (k),  the  rescue  and  emergency 
services  provision  of  the  standard.  * 

A.  Evaluation  and  Selection  of  Rescue 
and  Emergency  Services 

The  revisions  to  paragraphs  (k)(l)  and 
(k)(2)  clarify  an  employer's  obligations 
to  select  a  rescue  service  that  is  trained, 
equipped  and  available  to  respond  to 
emergencies  that  occiu-  during  confined 
space  entries.  The  emphasis  of  the 
revised  language  is  on  the  employer's 
evaluation  of  potential  rescue  providers, 
and  on  the  factors  that  the  employer 
must  consider  in  determining  whether  a 
particular  provider  is  capable  of 
providing  effective  rescue  services  for 
the  particular  situations  that  its 
confined  space  entrants  may  face. 
OSHA  is  also  adding  a  new  non- 
mandatory  Appendix  F  to  the  standard 
to  provide  employers  with  additional 
assistance  in  evaluating  potential  rescue 
services. 

In  the  1993  Permit  Required  Confined 
Spaces  standard,  OSHA  promulgated 
separate  requirements  for  employers  of 


rescue  and  emergency  teams  and 
employers  who  used  teams  they  did  not 
employ.  The  requirements  were  more 
specific  for  what  the  rule  considered  in- 
house  teams  employed  by  the  employer 
(29  CFR  1910.146(k)(l),  (k)(2)).  The  rule 
was  criticized  for  its  failure  to  contain 
equally  explicit  requirements  for 
"outside"  rescue  teams,  or  to  contain  an 
explicit  requirement  that  those  teams  be 
able  to  arrive  at  the  worksite  in  a  timely 
fashion  (Ex.  162-1).  In  the  NPRM. 
OSHA  proposed  to  require  employers  to 
ensure  that  outside  rescue  teams  be 
equipped,  trained,  capable  of 
responding  in  a  timely  manner,  and 
aware  of  the  hazards  they  may 
encounter  during  rescue  operations,  and 
be  provided  with  access  to  the 
employer's  confined  spaces  for  rescue 
plan  development  and  rescue  drill 
purposes  (59  FR  60739). 

OSHA  received  a  wide  array  of 
comment  on  this  proposal.  Some 
commenters  believed  that  the  language 
of  the  1993  rule,  particularly  as 
explained  in  the  preamble  to  that  rule, 
was  adequate  to  assure  effective  and 
timely  rescue  (Exs.  161-48,  161-49, 
161-56,  167.  184).  Others  argued  that 
the  proposed  revisions  did  not  go  far 
enough,  and  that  OSHA  should  either 
prohibit  outside  rescue  teams  altogether 
or,  at  a  minimum,  require  that  any 
rescuer  be  able  to  respond  to  an 
emergency  within  some  specified  time 
fi'ame,  generally  four  to  six  minutes 
(Exs.  161-38;  161-39;  161-40;  161-62; 
170).  A  number  of  commenters 
criticized  the  distinction  between  in- 
house  and  outside  rescue  services, 
pointing  out  that  some  of  the 
assumptions  on  which  OSHA  based  this 
distinction  were  inaccurate  (see,  e.g., 
Ex.  161-20).  Many  of  the  comments 
emphasized  the  need  for  knowledgeable 
and  well-trained  rescuers,  not  only  to 
provide  more  effective  rescue  to  the 
endangered  confined  space  entrants  but 
also  to  assure  that  the  rescuers  do  not 
uiuiecessarily  endanger  themselves 
(Exs!  161-7,  161-20,  170). 

The  commenters  who  believed  that 
OSHA  should  not  amend  the  existing 
rule  generally  made  four  points: 

1.  Properly  interpreted,  the  1993  rule 
already  imposes  a  requirement  for 
timely  and  effective  rescue. 

2.  Making  employers  responsible  for 
the  performance  of  outside  rescue  teams 
is  um-ealistic  for  those  employers  who 
rely  on  outside  teams  because  they  lack 
the  expertise  to  develop  their  own  in- 
house  teams. 

3.  Imposing  a  short  time  wathin  which 
a  rescue  team  must  arrive  at  the  location 
of  the  emergency  amoiuits  to  an 
effective  prohibition  of  outside  rescue 
teams. 


4.  Requiring  an  employer  to  "ensure" 
the  competence,  timeliness,  and 
effectiveness  of  outside  rescuers  is  a 
requirement  that  employers  guarantee 
successful  rescue. 

Typical  of  these  comments  is  one  by 
the  Chemical  Manufacturers 
Association: 

OSHA's  proposed  revisions  to  paragraph 
(k)(2)  place  an  undue  burden  on  host 
employers.  The  likely  outcome  is  that  host 
employers  will  not  be  able  to  use  outside 
rescue  services.  Such  an  outcome  is  totally 
inappropriate.  Under  the  proposed  revision, 
if  the  host  employer  decides  to  use  an 
outside  rescue  service,  then  it  must  also 
ensure  that  this  outside  rescue  service  is 
"capable  of  functioning  appropriately."  If  a 
host  employer  is  using  the  outside  rescue 
service,  presumably  the  host  employer  does 
not  have  the  expertise  to  maintain  a  team  in- 
house.  In  such  a  situation,  how  can  the  host 
employer  ensure  that  the  service  is  capable 
of  flinctioning  appropriately? 
***** 

Paragraph  (k)(2),  as  originally 
promulgated,  required  the  correct 
amount  of  accountability  for  host 
employers  (Ex.  161-29). 

Dow  Chemical  stated  its  belief  that 
"In  essence,  by  requiring  host 
employers  to  "ensure"  that  the  outside 
rescuer  can  "effectively  respond  in  a 
timely  manner"  and  that  the  outside 
rescuer  is  equipped,  trained  and 
"capable  of  functioning  appropriately," 
OSHA  is  requiring  that  host  employers 
guarantee  their  performance"  (Ex.  181). 

Those  commenters  who  supported 
more  stringent  requirements  made  two 
general  points: 

1.  Witbout  a  clear  requirement  for 
rescuers  to  respond  within  a  very  short 
time  after  an  emergency  arises,  entrants 
will  often  die  while  awaiting  rescue. 

2.  Outside  rescuers,  particularly 
emergency  responders,  often  do  not 
have  the  information  or  equipment 
necessary  for  effective  and  timely 
rescue,  and  in  some  cases  may  not  even 
know  that  employers  are  relying  on 
them  for  confined  space  rescue. 

These  comments,  and  OSHA's 
responses  to  them,  will  be  discussed  in 
greater  detail  below. 

A.  Timely  Response 

OSHA  has  retained  the  language  in 
the  NPRM  calling  for  timely  rescue 
capability.  Although  virtually  all 
rulemaking  participants  agreed  on  the 
need  for  "timely"  rescue,  a  great  deal  of 
debate  concerned  whether  OSHA 
should  include  a  particular  response 
time  in  the  standard.  Proponents  of  such 
a  provision  argued  that  in  many 
confined  space  emergencies,  an  entrant 
is  not  receiving  adequate  breathing  air 
and  will  suffer  irreversible  and 
frequently  fatal  effects  within  four  to  six 
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minutes  (Exs.  161-38, 161-39,  161-64, 
161-71).  Moreover,  some  of  them 
■claimed  that  if  rescuers  are  not  on  the 
:scene  quickly  enough,  co-workers  of  the 
victim  who  are  not  equipped  to  perform 
rescue  operations  are  more  likely  to 
endanger  themselves  by  attempting 
rescue  operations  on  their  own  (Ex. 
161-38).  They  noted  that  a  majority  of 
deaths  in  confined  spaces  occur  among 
;would-be  rescuers  (Exs.  161-38, 161- 
164). 

Opponents  of  the  inclusion  of  a 
specific  time  frame  in  the  standard 
pointed  out  that,  realistically,  a  four  to 
six  minute  response  time  would  require 
having  fully  equipped  rescuers  standing 
iby  during  the  entire  length  of  every 
permit  space  entry  (Ex.  161-56).  While 
others  noted  that  this  would  be 
appropriate  on  some  occasions,  but 
•would  not  be  on  many  others  (Tr.  51- 
52,  93,  210,  254).  These  commenters 
agreed  that  inadequately  prepared 
rescuers  are  likely  endanger  themselves 
more  than  they  assist  the  victim,  but 
expressed  concern  that  even  designated 
rescuers  could  endanger  themselves  if 
;they  are  under  too  much  pressure  to 
respond  too  quickly  (Ex.  161-56).  For 
example,  Michael  Roop  of  ROCO  Corp. 
testified  that,  in  training  rescuers  ROCO 
instructs  them  "that  if  you  arrive  at  a 
scene  and  you're  inside  that  confined 
{Space  in  two  or  three  minutes  to  made 
ia  rescue,  then  you're  doing  something 
wrong.  You're  not  being  safe"  (Tr.  248). 

In  the  same  context,  ROCO  and  other 
Irescue  provider  commenters  pointed  out 
that  "response  time"  is  not  the  same  as 
tescue  time,  and  that  there  are  a  number 
of  discrete  stages  to  a  successful  rescue 
operation  (Tr.  246-249;  Ex.  161-52). 

OSHA  does  not  believe  these 
concerns  are  irreconcilable.  OSHA's 
recently  revised  Respiratory  Protection 
standard,  29  CFR  1910.134  (1998). 
promulgated  at  63  FR  1152-1300  (Jan.  8, 
1998),  as  well  as  the  predecessor  to  that 
standard,  29  CFR  1910.134  (1997), 
require  standby  rescue  personnel  when 
employees  are  working  in  atmospheres 
|hat  are  immediately  dangerous  to  life  or 
health  (IDLH).  It  is  clear  that  the 
atmosphere  in  a  permit  space  where  an 
entrant  could  suffw  irreversible 
impairment  within  four  to  six  minutes 
Would  meet  the  definition  of  an  IDLH 
atmosphere:  "an  atmosphere  that  poses 
an  immediate  threat  to  life,  would  cause 
Irreversible  adverse  health  effects,  or 
Would  impair  an  individual's  ability  to 
iescape  fi^m  a  dangerous  atmosphere" 
(29  CFR  1910.134(b));  see  also  the 
preeunble  discussion  at  63  FR  1184- 
1185. 

According  to  the  Respiratory 
Protection  standard,  when  employees 


enter  such  a  space,  the  employer  must 
ensure  that: 

(i)  One  employee,  or  when  needed,  more 
than  one  employee  is  located  outside  the 
IDLH  atmosphere; 

(ii)  Visual,  voice,  or  signal  line 
communication  is  maintained  between  the 
employee(s)  in  the  IDLH  atmosphere  and  the 
employee(s)  located  outside  the  EDLH 
atmosphere; 

(iii)  The  employee(s)  located  outside  the 
IDLH  atmosphere  are  trained  and  equipped 
to  provide  effective  emergency  rescue; 

(iv)  The  employer  or  designee  is  notified 
before  the  employee(s)  located  outside  the 
IDLH  atmosphere  enter  the  IDLH  atmosphere 
to  provide  emergency  rescue; 

(v)  The  employer  or  designee  authorized  to 
do  so  by  the  employer,  once  notified, 
provides  the  appropriate  assistance  necessary 
to  the  situation; 

(vi)  Eraployee(s)  located  outside  the  IDLH 
atmospheres  are  equipp>ed  with: 

(A)  Pressure  demand  or  other  positive 
pressure  SCBAs,  or  a  pressure  demand  or 
other  positive  pressure  supplied-air 
respirator  with  auxiliary  SCBA;  and  either 

(B)  Appropriate  retrieval  equipment  for 
removing  the  employee(s)  who  enter(s)  these, 
hazardous  atmospheres  where  retrieval 
equipment  would  contribute  to  the  rescue  of 
the  employee(s)  and  would  not  increase  the 
overall  risk  resulting  from  entry;  or 

(C)  Equivalent  means  for  rescue  where 
retrieval  equipment  is  not  required  under 
paragraph  (g)(3)(vi)(B)  (29  CFR 
1910.134(g)(3));  see  also  oreamble  discussion 
at  63  FR  1242-1245. 

OSHA  believes  that  compliance  with 
these  requirements  will  meet  the 
concerns  of  those  ccHnmenters  who 
urged  OSHA  to  require  a  rescue 
resptonse  time  of  only  a  few  minutes. 
Because  the  standby  personnel  required 
by  the  Respiratory  Protection  standard 
vnll  have  been  monitoring  the  confined 
space  entrant's  condition  throughout  the 
operation  and  will  be  fully  equipped  to 
begin  rescue  operations,  they  will  be 
able  to  respond  more  quickly  than 
rescue  team,  members  arriving  from 
another  location,  whether  inside  or 
outside  the  plant,  who  would  need  to 
gather  appropriate  equipment,  prepare 
to  use  that  equipment,  and  be  briefed  on 
the  emergency  situation  before 
beginning  rescue  operations.  And 
because  the  standby  personnel  must  be 
appropriately  trained  and  equipped  to 
perform  rescue  operations,  other 
inadequately  prepared  employees  will 
be  less  likely  to  endanger  themselves  by 
attempting  hasty  and  dangerous  rescues. 
(Note  that  at  least  one  employee,  serving 
as  attendant,  must  still  remain  outside 
the  permit  space,  as  required  by  Section 
1910.146(i)(4).)  On  the  other  hand, 
because  the  Respiratory  Protection 
standard  requirement  only  applies  to 
IDLH  atmospheres,  a  less  resource- 
intensive  and  more  measured  response 


capabiUty  may  be  used  for  those 
situations  where  there  is  not  the  same 
need  for  virtually  instant  response. 

OSHA  has  therefore  decided  to 
promulgate  the  requirement  it  proposed 
for  "timely"  rescue,  a  requirement  that 
was  not  opposed  by  any  rulemaking 
participant,  rather  than  to  define 
precisely  what  is  timely.  That 
determination  will  be  based  on  the 
particular  circumstances  and  hazards  of 
each  confined  space,  circumstances  and 
hazards  which  the  employer  must  take 
into  account  in  developing  a  rescue 
plan.  OSHA  has  added  a  note  to 
paragraph  (k)(l)(i)  to  clarify  this  point 

B'.  Evaluation,  Selection,  and  Use  of 
Rescue  Services 

OSHA  has  generally  reorganized 
paragraph  (k)  to  de-emphasize  the 
distinction  between  in-house  and 
outside  rescuers  and  to  focus  instead  on 
the  employer's  obligation  to  evaluate 
rescue  services  so  that  it  can  select  one 
that  is  competent  to  provide  the  rescue 
services  appropriate  for  that  employer's 
o{}erations.  Several  commenters 
explained  that  OSHA's  assumption  that 
in  virtually  all  cases  the  "host" 
epiployer  would  be  the  employer  of 
both  the  confined  space  entrants  and 
any  in-situ  rescue  team  but  would  not 
be  the  employer  of  an  off-premises  team 
was  erroneous  (Ex.  181).  These 
commenters  described  a  number  of 
situations  where  this  assumption  would 
h§  inaccurate.  For  example,  in  some    > 
cases,  confined  space  entrants  may  be 
contractor  employees,  although  the 
rescue  team  may  he  composed  of  on-site 
employees  of  either  the  host  employer 
or  another  contractor  (Ex.  179).  In  other 
cases,  the  host  employer  may  arrange  for 
the  standby  presence  of  an  "outside," 
non-employee  rescue  team  during 
particularly  hazardous  permit  space 
entries.  In  still  other  situations,  an 
employer  may  use  a  rescue  team 
comprised  of  employees  of  a  different 
facility  that  it  operates. 

As  a  result  OSHA  has  revised 
paragraph  (k)(l)  to  emphasize  the 
evaluation  that  an  employer  must 
perform  of  available  rescue  and 
emergency  resources  before  designating 
a  rescue  provider  for  purposes  of  this 
standard.  This  also  responds  to  the 
concerns  of  a  number  of  commenters 
that  the  language  OSHA  used  in  the 
NPRM,  requiring  the  employer  to 
"ensure"  that  the  rescue  service  it 
selected  was  able  to  function 
adequately,  appeared  too  result 
oriented.  These  commenters  believed 
that  compliance  could  only  be 
determined  by  a  post  hoc  consideration 
of  the  success  or  failure  of  an  actual 
rescue  effort.  They  said  the  focus  should 
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instead  be  on  the  employer's  assessment 
of  the  rescuer's  capabilities  (Ex.  161- 
20).  OSHA  agrees  that  assessment  of 
capabilities  is  the  appropriate  focus  for 
employer  efforts,  and  intended  this 
result  in  both  the  1993  standard  and  the 
NPRM.  The  language  of  this  final  rule, 
by  explicitly  framing  the  employer's 
obligations  in  terms  of  the  evaluations  it 
performs,  will  clarify  this  intent. 

Paragraph  (k)(l){i)  explains  that  the 
rescue  service  evaluation  must  take  into 
account  the  rescuer's  ability  to  respond 
in  a  timely  maimer  to  the  types  of 
emergencies  that  may  arise  in  the 
employer's  confined  spaces.  As  noted 
above,  the  note  to  paragraph  (k)(l)(i) 
explains  that  what  will  be  considered 
timely  rescue  will  vary  according  to  the 
specific  hazards  involved  in  each 
confined  space  entry. 

Paragrapn  (k)(l)(ii)  requires  that  the 
evaluation  also  include  an  assessment  of 
the  skill  and  competence  of  the 
prospective  rescuers.  Several 
commenters  pointed  out  that  in  some 
cases  employers  have  designated  local 
fire  and  rescue  services  as  their  rescuers 
without  first  confirming  that  those 
services  even  have  a  confined  space 
rescue  capability  (Ex.  161-41).  Although 
many  emergency  responders  may  be 
able  to  provide  proper  permit  space 
rescue  functions  for  all  spaces  that  do 
not  require  inmiediate,  stand-by  rescue 
capability,  not  all  responders  have  this 
abibty  (Ex.  161-41).  Each  employer 
relying  on  these  services  should  verify 
that  the  emergency  responder  is  indeed 
trained,  equipped,  able,  and  willing  to 
perform  rescue  for  confined  spaces  in  its 
facility. 

In  evaluating  a  prospective  rescue 
provider's  abilities  under  this 
subparagraph,  the  employer  must  also 
consider  the  wilbngness  of  the  service 
to  become  familiar  with  the  particular 
hazards  and  circumstances  faced  during 
its  permit  space  entries.  Subparagraphs 
(k)(l)(iv)  and  (k)(l)(v)  require  the 
employer  to  provide  its  designated 
rescuers  with  information  about  its 
confined  spaces  and  access  to  those 
spaces,  both  to  allow  the  development 
of  appropriate  rescue  plans  and  to 
perform  rescue  drills.  A  rescue  service's 
receptiveness  to  this  information  is 
directly  relevant  to  its  ability  to  function 
appropriately  during  actual  rescue 
operations. 

A  few  commenters  provided 
information  on  particular  products, 
including  communication  equipment 
(Ex.  161-52)  and  in-situ  resuscitation 
devices  (Tr.  459-468)  for  use  in  permit 
space  rescue  operations.  OSHA  does 
not,  of  course,  endorse  specific 
products.  However,  the  Agency  notes 
that  the  equipment  used  by  a  rescue 


service,  and  that  equipment's  utility  in 
enhancing  rescue  efforts,  is  a  relevant 
factor  for  employers  to  consider  during 
the  rescuer  evaluations  required  by  this 
paragraph. 

Paragraph  (k)(l)(iii)  requires  the 
employer,  after  performing  the 
evaluations  required  by  paragraphs 
(k)(l)(i)  and  (k)(l)(ii),  to  select  a  rescue 
provider  that  has  the  ability  to  respond 
in  a  timely  manner  to  the  particular 
hazards  at  issue,  and  to  provide 
proficient  rescue  services.  In  other 
words,  it  is  not  enough  for  an  employer 
simply  to  perform  the  evaluations 
required.  "The  employer  must  also 
utilize  the  results  of  those  evaluations  to 
select  a  rescue  service  that  will  meet  the 
goals  of  this  standard. 

Paragraph  (k)(l)(iv)  requires  the 
employer  to  notify  the  rescue  service  it 
selects  of  the  hazards  that  may  exist  at 
the  permit  spaces  in  its  facility.  This 
requirement  was  included  in  the  NPRM 
and  was  also  present  in  the  1993 
standard.  lo  the  context  of  this  revised 
standard,  this  notification  provision 
obviously  includes  notifying  the  rescue 
service  that  it  has  been  selected  and  that 
the  employer  will  be  relying  on  it.  In 
some  cases  compliance  with  this 
section,  as  well  as  with  paragraphs 
(k)(l)(i)  and  (k)(l)(ii),  may  require  the 
employer  to  notify  the  rescue  service 
immediately  prior  to  each  permit  space 
entry. 

Paragraph  (k)(l)(v)  requires  employers 
to  provide  the  rescue  service  selected 
with  access  to  all  confined  spaces  from 
which  rescue  may  be  necessary  so  that 
the  rescue  service  can  develop 
appropriate  rescue  plans  and  practice 
rescue  operations.  "This  provision, 
which  is  essentially  unchanged  from 
both  the  NPRM  and  the  1993  standard, 
was  the  subject  of  a  significant  amount 
of  comment  from  employer 
representatives  who  urged  OSHA  to 
require  only  that  they  provide  access  to 
"representative"  or  "typical"  spaces 
(Exs.  161-29,  161-20,  161-25,  161-26, 
161-2-9, 161-60,  184).  These 
commenters  pointed  out  that  a  number 
of  an  employer's  confined  spaces  were 
likely  to  share  identical  configurations, 
and  that  it  would  therefore  not  be 
necessary  for  the  rescue  service  to  have 
access  to  each  of  them  (Exs.161-25, 181, 
184).  Some  also  expressed  concern  that 
providing  access  to  some  permit  spaces, 
which  are  only  entered  at  rare  intervals 
for  cleaning  or  other  servicing,  could  be 
costly  and  disruptive  of  the  employer's 
ongoing  operations. 

OSHA  recognizes  the  validity  of  these 
concerns  but  believes  that  the 
employer's  needs  can  be  accommodated 
within  the  context  of  the  existing 
requirement.  Accordingly,  OSHA  has 


not  made  the  suggested  change. 
Although  OSHA  agrees  that  a  rescue 
service  is  unlikely  to  need  access  to 
every  one  of  a  group  of  similar  spaces, 
OSHA  believes  that  it  should  be  the 
rescue  service  that  decides  which  space, 
or  spaces,  will  be  used  for  planning  and 
practice  purposes.  This  is  particularly 
true  for  off-site  rescue  services,  who  are 
less  likely  to  be  familiar  with  the  layout 
of  the  host  employer's  workplace.  The 
Agency  also  took  this  position  in  the 
January  14,  1993  final  rule  (58  FR  4529- 
4530),  and  at  the  September  27,  1995, 
public  hearing  (Tr.  22).  Similarly, 
although  providing  access  to  some 
permit  spaces  may  be  disruptive  of 
normal  production  operations,  OSHA 
believes  that  employers  should  be  able 
to  work  out  with  their  designated  rescue 
services  mutually  convenient  times  to 
provide  access  to  those  spaces,  if  the 
rescue  service  believes  that  access  to 
those  particular  spaces  is  necessary  for 
planning  or  practice  drill  purposes. 
Indeed,  none  of  the  commenters  argued 
that  such  accommodations  could  not  be 
made. 

As  proposed,  OSHA  has  redesignated 
paragraph  (k)(l)  of  the  1993  standard, 
dealing  with  the  requirements  for  rescue 
service  employers,  as  (k)(2)  of  this 
revision,  but  has  not  made  substantive 
changes  in  this  requirement.  Most  of  the 
comment  OSHA  received  on  this 
provision  deah  with  the  fact  that 
employers  have  different  obligations 
toward  rescue  teams  comprised  of  their 
own  employees  than  toward  teams  they 
do  not  employ  directly.  However,  as  a 
number  of  commenters  recognized,  to 
the  extent  that  the  "non-employee" 
rescue  services  are  comprised  of 
employees  of  another  employer  subject 
to  the  OSH  Act,  they  also  will  receive 
the  benefits  of  these  provisions  (Ex. 
161-20).  And  to  the  extent  that  a 
service's  failure  to  comply  with  these 
provisions  affects  its  rescue  skills  and 
competence,  employers  should  take  this 
into  accoimt  in  deciding  whether  to 
select  that  service  to  provide  its  rescue 
operations. 

OSHA  has  made  some  editorial 
changes  in  this  paragraph.  For  example, 
revised  paragraph  (k)(2)(i)  states  that 
rescue  PPE  and  related  training  are  to  be 
provided  at  no  cost  to  affected 
employees.  This  language  has  been 
added  so  it  is  clear  that  this  provision 
is  consistent  writh  existing 
§  1910.146(d)(4). 

C.  Retrieval  Systems 

OSHA  proposed  to  revise  paragraph 
(k)(3)(i)  to  allow  attachment  of  retrieval 
fines  at  any  point  "which  the  employer 
can  establish  will  ensure  that  the 
entrant  will  present  the  smallest 
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Sossible  profile  during  removal"  rather 
lan  only  at  the  entrant's  back  near 
shoulder  level  or  above  the  entrant's 
head.  The  final  rule  changes  this 
language  somewhat,  but  retains  the 
performance  orientation  of  the  proposal. 
PSHA  explained  in  the  NPRM  that, 
subsequent  to  the  1993  promulgation, 
the  Agency  received  information  which 
indicated  that  other  equally  effective 
and  safe  points  of  attachment  exist. 
Accordingly,  OSHA  proposed  to  add  the 
new  language  to  paragraph  (k)(3)(i).  The 
proposed  paragraph,  however, 
inadvertently  omitted  language 
providing  for  the  use  of  wristlets  in 
certain  circumstances. 

Commenters  (Exs.  161-1,  161-9,  161- 
13, 161-14,  161-15, 161-20,  161-26, 
161-29,  161-34,  161-37,  161-43,  161- 
45)  uniformly  supported  the  increase  in 
flexibility  allowed  by  the  proposed 
revision.  Some,  however,  suggested 
^changes  to  OSHA's  proposed  language. 
The  National  Grain  and  Feed 
Association  (Ex.  161-14)  suggested  that 
the  standard  allow  attachment  "in  the 
manner  determined  by  the  employer 
most  effective  to  ensuring  that  the 
entrant"  wrill  present  the  smallest 
possible  profile  during  removal.  OSHA 
has  not  adopted  this  suggestion  because 
it  beheves  the  two  points  of  attachment 
listed  (the  center  of  the  entrant's  back 
near  shoulder  level  and  above  the 
entrant's  head)  should  be  emphasized 
because  those  points  are  preferred  for 
most  situations. 

Another  commenter  (Ex.  161-45) 
suggested  replacing  the  proposed 
"smallest  possible  profile"  with  "best 
possible  profile."  OSHA  agrees  that  it 
may  not  always  be  desirable  for  the 
entrant  to  present  the  smallest  possible 
profile  during  rescue.  For  instance,  in 
situations  where  the  size  of  the  space  or 
portal  is  not  limiting,  a  point  of 
attachment  which  results  in  the  smallest 
possible  profile  may  be  less  desirable 
than  some  other  point  of  attachment 
which  better  facilitates  the  work  to  be 
done.  Accordingly,  OSHA  has  decided 
to  replace  the  proposed  language  with 
the  phrase  "profile  small  enough  for  the 
successful  removal  of  the  entrant." 
OSHA  also  has  not  adopted  a  suggestion 
of  the  Tennessee  Valley  Authority  (Ex. 
161-34)  that  OSHA  change  the  term 
"profile"  to  "cross  sectional  profile" 
liecause  OSHA  believes  that  the  term 
"profile"  is  clear  in  this  context. 
Finally,  two  commenters  called  to 
OSHA's  attention  the  inadvertent 
omission  in  the  NPRM  of  the  option  to 
use  wristlets  where  the  use  of  a  body 
harness  is  infeasible  or  would  create  a 
greater  hazard  (Exs.  161-20, 161-26). 
The  revised  rule  retains  the  language  on 
wristlets. 


OSHA  did  not  propose,  and  has  not 
made,  any  change  to  subparagraphs 
(k)(3)(ii)  or  (k)(4).  Subparagraph 
(k)(3)(ii)  requires  a  mechanical  device  to 
be  available  to  retrieve  entrants  from  a 
vertical  confined  space  more  than  five 
feet  deep.  OSHA  notes  that  it  has  always 
intended  that  the  word  "available"  in 
this  provision  mean  "at  the  access  point 
of  the  verticed  entry  and  ready  for  use." 

Paragraph  (1) — Employee  Participation 

A  new  paragraph  (1)  has  been  added 
to  the  standard,  dealing  with  employee 
participation  in  confined  space 
programs.  Paragraph  (1)(1)  requires 
employers  to  consult  with  affected 
employees  and  their  representatives  in 
the  development  and  implementation  of 
their  confined  space  programs; 
paragraph  (1)(2)  requires  that  those 
employees  and  representatives  have 
access  to  all  information  developed 
under  this  standard. 

OSHA's  original  Permit  Required 
Confined  Spaces  standard  hearing 
notice  (54  FR  41462)  requested 
comments  on.the  subject  of  worker 
participation  in  the  design  and 
implementation  of  a  PRCS  program. 
OSHA  received  several  comments  on 
the  subject  (Exs.  14-318,  14-210, 14- 
215, 14-220, 14-222)  and  some 
testimony  at  the  public  hearings  also 
addressed  i;  (Tr.  225-226,  251,  386, 
589-590;  Tr.  1063-1064;  Tr.  317-318, 
348-352,  356,  376,  37^380,  411,  427- 
428,  532-533,  612-613,  622-623).  The 
Agency  addressed  these  comments  in 
the  preamble  to  the  January  1993 
standard  (58  FR  4484-4485). 

The  standard  encouraged  the 
involvement  by  employees  and  clearly 
recognized  it  as  vital  to  the  creation  of 
an  effective  permit  space  program. 
However,  it  did  not  require  employee 
involvement  in  the  development  of  the 
permit  program,  edthough  it  did  provide 
for  such  involvement  in  permit  space 
program  inspection  and  review 
(paragraphs  (c)(4)  and  (d)(13)),  and  in 
review  of  employee  training  upon 
evidence  of  deficiencies  ((g)(2)(iv)). 
OSHA  explained  its  decision  not  to 
require  employee  involvement  in  the 
development  of  confined  space 
programs  by  referring  to  the  difficulties 
of  mandating  labor-management 
collaboration  in  the  development  of  the 
permit  space  program  and  of  resolving 
conflicts  between  workers  and 
employers  (FR  4484-4485).  As  is 
discussed  more  fully  below,  OSHA 
believes  this  revision  avoids  both  of 
these  problems. 

Although  the  NPRM  on  which  this 
revision  is  based  did  not  explicitly 
mention  employee  involvement  in  the 
development  of  confined  space 


programs,  some  commenters  submitted 
statements  urging  OSHA  to  include  a 
prevision  explicitly  allowing  such 
participation  (see,  e.g.,  Ex.  161-38;  161- 
40).  Further  discussion  of  this  issue 
occurred  at  the  public  hearing. 

Commenters  supporting  the  addition 
of  an  employee  participation  provision 
to  the  standard  pointed  out  that 
eniployee  participation  in  plan  design  is 
already  done  at  many  workplaces 
pursuant  to  collective  bargaining 
agreements,  and  that  such  participation 
would  be  consistent  with  that  occurring 
under  other  OSHA  standards, 
particularly  the  Process  Safety 
Management  standard  (29  CFR 
1910.119)  (Ex.  161-140).  It  was  also 
pointed  out  that  employees  who 
actually  work  in  confined  spaces  and 
their  representatives  are  particularly 
well  qualified  to  contribute  to  the  task 
analysis  that  is  a  necessary  step  in 
developing  a  confined  space  program 
(Exs.  161-38;  161-140). 

In  contrast,  even  the  American 
Petroleum  Institute  (API),  the 
commenter  who  most  explicitly 
opposed  inclusion  of  sudi  a 
requirement,  acknowledged  that 
involvement  by  employees  in  the 
program  development  process  could  be 
useful.  API  said  that  OSHA  should 
continue  to  "encourage"  such 
involvement  but  should  not  require  it 
because  such  a  requirement  could 
expose  the  standard  to  "additional 
controversy  or  litigation"  (Ex.  167).  The 
American  Gas  Association  made  a 
sirtiilar  statement  (Ex.  161-770).  Other 
more  general  comments  on  employee 
participation  repeated  the  point  made  in 
the  original  rulemaking  that  such 
participation  raises  labor  relations 
issues  that  should  not  be  addressed  by 
an  OSHA  standard  (see,  e.g.,  Exs.  184, 
187). 

OSHA  has  determined  that  the 
consultation  requirement  in  new 
paragraph  (1)  will  provide  the  benefits 
discussed  by  the  participants  who 
favored  an  employee  involvement 
requirement.  By  leaving  the  final 
contents  of  the  confined  space  program 
up  to  the  employer,  however,  this 
provision  should  minimize  controversy 
and  avoid  the  need  to  develop  a 
cumbersome  procedure  to' resolve 
conflicts.  OSHA  expects  that  there  will 
be  few  conflicts  in  any  event,  because  it 
believes  that  the  vast  majority  of 
employers  and  employees  will 
cooperate  to  make  confined  space  entry 
procedures  as  safe  and  efficient  as 
possible.  This  requirement  should  only 
have  a  minimal  effect  on  labor- 
management  relations  although,  as 
noted  in  the  discussion  of  paragraph  (c) 
above,  the  importance  of  employee 
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safety  and  health  would  justify  such  an 
effect  even  if  it  were  substantial. 

As  the  UAW  pointed  out.  the 
employees  who  perform  the  actual  entry 
can  contribute  immeasurably  to  the 
analysis  of  the  tasks  performed  during  a 
permit  space  entry  to  ensure  that  the 
hazards  within  the  space  remain  under 
control  and  that  additional  hazards  are 
not  introduced  (Ex.  161^0).  These 
employees  are  the  people  most  familiar 
with  the  actual  practices  during 
confined  space  entries.  If  those  practices 
differ  significantly  from  the  practices 
intended  by  the  employer,  the  employer 
needs  to  be  made  aware  of  the 
differences  and  to  take  appropriate  steps 
to  remedy  any  deficiencies  in  the  permit 
entry  procedures.  Likewise,  employees 
may  be  aware  of  hazards  within  the 
space  that  are  not  being  taken  into 
consideration  by  non-entrants. 

In  addition,  OSHA's  own  experience 
in  enforcing  the  Congressionally 
mandated  employee  participation 
requirement  under  the  Process  Safety 
Management  standard  has  convinced 
the  Agency  of  both  the  value  and  the 
workability  of  the  new  provisions  being 
added  in  paragraph  (1).  OSHA  believes 
that,  as  well  as  improving  the  quality  of 
the  permit  space  programs  developed 
under  the  standard,  this  new  provision 
will  also  enhance  compliance  with 
those  programs.  Clearly,  employees  who 
have  participated  in  the  development  of 
programs  will  have  a  better 
understanding  of  the  reasons  for  the 
various  provisions  of  the  program  and 
wrill  therefore  be  more  likely  to  comply 
with  those  provisions.  Similarly,  any 
manager  who  might  be  tempted  to 
bypass  any  of  the  program  safeguards 
will  be  less  able  to  convince  an 
employee  that  such  an  action  would  not 
affect  safety  and  health. 

Finally,  paragraph  (1)  is  consistent 
with  both  the  Congressional  intent  and 
OSHA's  long  practice  of  promoting 
employer-employee  cooperation  in 
safety  and  health  matters.  The 
Congressional  intent  is  shown  in  part  by 
Section  2(13)  of  the  OSH  Act,  29  U.S.C. 
652(13),  which  states  that  one  of  the 
purposes  of  the  Act  is  to  "encourage 
joint  labor-management  efforts  to  reduce 
injuries  and  disease  arising  out  of 
employment."  More  recently.  Congress' 
intent  can  be  seen  in  its  directive  to 
OSHA  to  promulgate  a  PSM  standard 
that  expUcitly  provides  for  employee 
involvement  in  the  development  of  the 
process  safety  management  programs 
mandated  by  that  standard. 

An  example  of  OSHA's  longstanding 
practice  of  encouraging  and  promoting 
employee  involvement  is  the  Agency's 
1989  Safety  and  Health  Program 
Management  Guidelines  (54  FR  3904), 
which  recognize  the  importance  of 


involving  employees  in  safety  emd 
health  programs  at  the  workplace. 
Paragraph  (c)(l)(iv)  of  those  guidelines 
urges  employers  to  provide  for  and 
encourage  employee  involvement  in 
"the  structure  and  operation  of  the 
[safety  and  health]  program  and  in 
decisions  that  affect  their  safety  and 
health,  so  that  they  will  commit  their 
insight  and  energy  to  achieving  the 
safety  and  health  program's  goal  and 
objectives."  Although  the  guidelines  are 
voluntary,  this  provision  demonstrates 
OSHA's  belief  that  employee 
involvement  is  necessary  to  the  day-to- 
day safety  and  health  of  workers. 
Additionally,  the  guidelines  are  being 
applied  in  many  workplaces  through 
several  OSHA  programs,  such  as  the 
Voluntary  Protection  Program,  the 
Safety  and  Health  Achievement  and 
Recognition  Program,  and  in  several 
State  and  Regional  experimental 
programs.  OSHA's  1998  Strategic  Plan 
also  emphasizes  the  importance  of 
employee  involvement  in  safety  and 
health  and  establishes  as  an  Agency 
objective  the  enhancement  of  such 
involvement  in  all  OSHA  initiatives,  as 
appropriate. 

New  paragraph  (1)(2)  requires 
employers  to  share  with  employees  and 
their  authorized  representatives  all  of 
the  information  generated  under  this 
standard.  Comments  objecting  to  this 
provision  were  generally  limited  to 
pointing  out  that  it  would  be  redundant 
with  other  provisions  in  the  standard 
that  already  require  the  great  majority, 
if  not  all,  of  this  information  to  be  made 
available  to  employees  and 
representatives.  OSHA  recognizes  this 
redundancy;  it  is  adding  this  provision 
for  piuposes  of  emphasis  and 
clarification. 

For  all  of  the  reasons  described  above, 
OSHA  has  determined  that  the 
consultation  requirement  in  paragraph 
(1)(1)  is  supported  by  the  record  of  this 
rulemaking;  it  will  contribute  to 
confined  space  safety;  and  it  is 
consistent  with  longstanding  agency 
policy.  The  information  provision 
requirement  in  paragraph  (1)(2)  is  also 
consistent  with  agency  policy,  and  will 
emphasize  that  employees  and  their 
representatives  have  a  right  to  all 
information  affecting  their  health  and 
safety. 

Section  1910.146    Appendix  F— 
Example  of  Rescue  Service  Evaluation 
Criteria 

As  discussed  above,  OSHA  has  added 
a  new,  non-mandatory  Appendix  F. 
This  appendix  provides  guidance  to 
employers  in  choosing  appropriate 
rescue  services.  The  Agency  received 
several  comments  (Exs.  161-4,  161-7, 
161-14,  161-55)  which  addressed  the 


need  for  criteria  to  assist  employers  in 
evaluating  potential  rescuers.  As 
expressed  by  one  commenter  (Ex.  161- 
44):  "If  an  employer  does  not  have 
rescue  knowledge  and  experience,  how 
can  he  possibly  evaluate  a  prospective 
rescue  service?  What  evaluation  and 
verification  process  is  reasonable  and 
acceptable  to  OSHA?" 

The  Agency  recognizes  that  some 
employers  will  need  information  on 
how  to  evaluate  prospective  rescue 
services.  However,  presenting  criteria 
that  match  every  situation  would  be 
difficult.  For  this  reason,  OSHA  has 
determined  that  the  suggested  criteria 
for  rescue  service  evaluations  should  be 
presented  in  a  non-mandatory 
appendix.  Additionally,  this  appendix 
provides  criteria  for  ongoing 
performance  critiques  for  rescue 
services  so  that  employers  will  have  a 
means  to  judge  whether  a  rescue  service 
has  maintained  its  ability  to  perform 
safe  and  effective  permit  space  rescues. 
Although  the  Appendix  is  divided  into 
a  section  addressing  initial  assessments 
and  one  addressing  performance 
critiques  for  rescue  services  already 
operating  at  an  employer's  facility,  the 
considerations  in  the  two  sections 
should  not  be  seen  as  mutually 
exclusive.  To  the  extent  the  employer 
can  obtain  enough  information  to  make 
a  determination,  the  same  factors  would 
be  applicable  to  both  determinations. 

III.  Final  Economic  Analysis 

Introduction 

In  accordance  with  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(as  amended),  vOSHA  has  prepared  this 
Final  Economic  Analysis  to  accompany 
the  final  rule  amending  the  Agency's 
Permit-Required  Confined  Spaces 
(PRCS)  standard  (29  CFR  1910.146).  The 
final  rule  is  being  amended  to  require 
employers  to  provide  authorized 
entrants  (i.e.,  those  employees  who  are 
authorized  to  enter  PRCSs)  or  their 
designated  representatives  with  the 
opportunity  to  observe  the  monitoring 
or  testing  of  permit  spaces  and  to 
request  the  reevaluation  of  any  permit 
space  that  they  believe  may  have  been 
inadequately  tested.  The  final  rule  also 
clarifies  the  criteria  employers  must 
satisfy  when  preparing  for  the  timely 
rescue  of  incapacitated  permit  space 
entreuits.  Employee  participation  in  the 
permit  space  program  is  enhanced  in 
the  final  rule,  which  provides 
authorized  employees  and  their 
designated  representatives  with  access 
to  program  information  developed 
under  the  standard  and  requires 
employers  to  consult  with  such 
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employees  about  the  implementation  of 
the  permit  space  program. 

When  the  Permit-Required  Confined 
Spaces  standard  was  promulgated  in 
1993,  the  Regulatory  Impact  Assessment 
(RIA)  that  accompanied  the  rule  was 
placed  into  the  nilemaking  docket 
[Docket  S-019,  Ex.  149].  The  RIA 
evaluated  the  costs,  benefits,  impacts, 
and  technological  and  economic 
feasiWUty  of  the  1993  final  rule.  The 
Final  Economic  Analysis  presented  here 
estimates  the  costs  of  those 
requirements  of  the  amended  rule  that 
will  impose  new  regulatory  burdens  on 
affected  employers,  analyzes  the 
benefits  that  will  accrue  to  employers, 
employees,  and  others  as  a  resiUt  of 
these  new  provisions,  examines  the 
technological  and  economic  feasibility 
of  the  amended  provisions,  and  assesses 
the  impacts  of  the  costs  of  compliance 
on  affected  employers  and  on  small 
businesses  in  particular.  The  Final 
Economic  Analysis  does  not  re-analyze 
the  estimates  presented  in  the  RIA  for 
the  1993  rule  or  assess  the  costs  and 


benefits  of  provisions  in  the  amended 
final  rule  that  merely  interpret  or 
explain  the  intent  of  provisions  in  the 
1993  rule  because  the  costs  and  benefits 
of  such  provisions  were  fully  taken  into 
account  in  the  earlier  RIA. 

This  Final  Economic  Analysis 
assesses  the  costs,  benefits, 
technological  and  economic  feasibility, 
and  impacts  of  two  provisions  of  the 
amended  final  rule.  These  provisions 
include  revised  paragraph  (d),  which 
now  requires  employers  to  permit 
authorized  employees  or  their 
designated  representatives  to  observe 
the  testing  or  monitoring  of  permit 
spaces,  £uid  paragraph  (1],  which 
requires  employee  participation  in  the 
development  and  implementation  of  the 
p^mit  space  program  and  requires 
employers  to  provide  employees  and 
their  designated  representatives  with 
access  to  information  developed  under 
the  standard.  The  Agency  has 
determined  that  the  revised  provisions 
will  enhance  the  safety  and  health 
protections  provided  to  confined  space 


entrants  by  the  standard  and  will  also 
benefit  employers  by  saving  some  of  the 
direct  costs  associated  with  deaths  and 
serious  injuries  that  now  occur  but  will 
in  future  be  prevented. 

The  following  sections  of  this  analysis 
briefly  summarize  the  industry  profile 
and  the  findings  of  the  Agency's 
technological  feasibility  analysis  for  the 
amended  rule. 

Industry  Profile 

Tanks,  vats  and  pits  are  examples  of 
common  confined  spaces.  Although 
confined  spaces  of  these  types  are 
concentrated  in  the  manufacturing  and 
utiUties  sectors,  they  are  also  found  in 
some  trade  and  service  sectors.  The 
1993  RIA  estimated  that  1.6  miUion 
workers  in  nearly  240,000 
estabUshments  enter  confined  spaces 
annually.  A  profile  of  these  spaces  is 
presented  in  Table  I.  A  more  detailed 
description  of  confined  spaces  in 
industry  is  available  in  the  earlier  RIA 
[Docket  S-019,  Ex.  149]. 
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TABLE  I 
PROFILE  OF  ESTABUSHMENTS  AND  EMPLOYEES  AFFECTED  BY  THE  CONFINED  SPACES  STANDARD 


Number  of 

EstaUlshiMnts 

Number  of 

Number  of 

• 

with 

Permit 

Number  of 

Permit  Spjce 

SIC 

Industry 

Permit  Spaces 

Spaces 

Employves 

Entrants  (a) 

07 

Agricultural  Servicas 

10,864 

79.821 

62.990 

25.748 

13 

Oil  &  Gas  Extraction 

10,000 

12.477 

155.660 

11.239 

20 

Food  and  Kindred  Products 

10.236 

142.727 

805,247 

99.420 

21 

Tobacco  Products 

69 

776 

37.845 

2.007 

22 

Textrie  Mill  Products 

1,491 

17.062 

188.752 

27.831 

24 

Wbod  Products(«xc«pt  Aimitura) 

10.290 

39.403 

146.042 

31,035 

25 

Furniture  and  Fixtures 

5,254 

26.012 

224.589 

35,424 

26 

Paper  Products 

4.397 

95.533 

475.171 

46.206 

27 

Pnnting  and  Publishing 

47 

206 

2.196 

94 

23 

Chemicais  &  Allied  Products 

8,098 

170.982 

593.738 

71.962 

29 

Petroleum  Refining 

1,644 

93.700 

104,704 

15,560 

30 

Rubber  Products 

6,282 

143.818 

319.262 

143,522 

31 

Leather  and  Leather  Products 

151 

514 

6,395 

1.055 

32 

Stone,  Clay.  Glass  &  Concrete 

12,290 

116,708 

366.454 

110.568 

33 

Primary  Metals  Industry 

2.788 

35.521 

463.942 

56.669 

34 

Fabricated  Metal  Products 

8.441 

88.507 

346,800 

33.959 

35 

Machinery,  Except  Electrical 

4.330 

34.670 

437.200 

116.987 

36 

Electric/Electronic  Equipnent 

6.610 

176.895 

892,336 

111.087 

37 

Transportation  Equipment 

3.302 

1.085.966 

1.043,403 

31.706 

38 

Instruments  &  Related  Products 

64 

901 

7,296 

514 

39 

Miscellaneous  Manufacturing 

885 

31.267 

18.926 

5.744 

42 

Motor  Freight  Transportation 

14.583 

201.680 

201.679 

40.336 

49 

Electhc,  Gas.  Sanitary  Services 

28,444 

1.575.170 

410.290 

263.217 

50 

V\^olesale  TradeADuraUes 

2.753 

3.965 

36.485 

3.359 

51 

V\^olesale  Trade/NonduraUes 

36.913 

411.095 

358.647 

194.454 

54 

Food  Stores 

10,073 

10.073 

318.010 

10.073 

59 

Miscellaneous  Retail 

7.149 

28.201 

57.923 

10.694 

65 

Real  Estate  (Commercial) 

13,582 

45.190 

391,923 

12,442 

70 

Hotels  and  Other  Lodging 

5.099 

77.672 

163,323 

80.224 

72 

Personal  Services 

3.577 

24,604 

198,447 

7.154 

76 

Miscellaneous  Repair  Services 

752 

802 

3.718 

752 

78 

Motion  Pictures 

11 

33 

16.500 

66 

80 

Health  Services 

8.252 

71.709 

3.357.391 

27.308 

84 

Museums,  Botantcal  Gardens,  Zoos             130 

1.183 

7.338 

781 

TOTAL 

238.853 

4.844,849 

12.218.622 

1.629,201 

Observation 


Source:  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis 
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Technological  Feasibility 

Paragraphs  (d)  and  (1)  of  the  amended 
final  rule  will  impose  new  costs  on 
some  affected  employers  because  they 
will  be  required  to  spend  additional 
time  consulting  with  employees,  to 
allow  employees  or  their  representatives 
to  spend  time  observing  the  testing  or 
monitoring  of  pennit  spaces,  and  so 
forth.  However,  the  amended  rule  will 
not  require  employers  to  employ 
additional  or  new  technologies  to 
achieve  compliance.  As  explained  in  the 
RIA  (Docket  S-019,  Ex.  149), 
compliance  with  all  aspects  of  the 
standard  can  be  achieved  and  is  being 
achieved  with  readily  available  off-the- 
shelf  equipment. 

Costs  of  Compliance 

Observation  of  Testing 

The  Agency  is  modifying  paragraph 
(d)(5),  by  adding  paragraphs  (iv),  (v), 
and  (vi),  which  require  employers  to 
offer  authorized  entrants  or  their 
designated  representatives  the 
opportunity  to  observe  the  pre-entry 
testing  or  monitoring  and  any 
subsequent  testing  or  monitoring  of 
permit  spaces  (paragraph  (d)(5)(iv));  to 
reevaluate  any  space  that  the  entrant  or 
representative  believes  was 
inadequately  tested  (paragraph 
(d)(5)(v));  and  to  provide  entrants  and 
their  representatives  with  the  results  of 
such  testing  immediately  (paragraph 
(d)(5)(vi)). 

OSHA  concludes,  based  on  evidence 
in  the  record,  that  paragraphs  (d)(5)(v) 
and  (d)(5)(vi)  will  not  impose  new  costs 
on  affected  employers  because  they 
simply  restate  or  explain  requirements 
that  were  implicit  in  paragraph  (e)(3)  of 
the  existing  permit  space  rule. 
Paragraph  (e)(3)  requires  the  posting  of 
entry  permits,  which  contain  the  results 
of  initial  or  periodic  testing  or 
monitoring  (including  the  results  of  any 
remonitoring  or  testing),  to  enable 
authorized  entrants  to  verify  that 
preentry  preparations  have  been 
completed.  As  stated  in  the  preamble  to 
the  original  rule  [58  FR  4505],  this 
provision  ensures  that  "Entrants  will 
then  be  able  to  make  their  own 
judgments  as  to  the  completeness  of  pre- 
entry  preparations  and  to  point  out  any 
deficiencies  that  they  believe  exist." 
Commenters  affirmed  that  permits  are 
posted  and  used  in  this  way  and  thus 
that  this  provision  reflects  current 
industry  practice  (Ex.  161-45;  Ex.  161- 
72).  Paragraph  (d)(5)(vi)  of  the  amended 
rule,  which  requires  employers  to 
provide  entrants  and  their 
representatives  with  the  results  of  such 
testing  or  monitoring,  is  also  implicit  in 
paragraph  (e)(3),  which  requires  that 


"The  completed  permit  shall  be  made 
available  at  the  time  of  entry  to  all 
authorized  entrants,  by  posting  it  at  the 
entry  portal  or  by  any  other  equally 
effective  means,  so  that  the  entrants  can 
confirm  that  pre-entry  preparations  have 
been  completed."  As  stated  above,  it  is 
current  industry  practice  to  provide 
inunediate  access  to  the  information  on 
entry  permits. 

Paragraph  (d)(5)(iv)  may  impose  new 
costs  on  some  employers,  although  there 
is  evidence  in  the  record  that  many 
employers  already  allow  permit  space 
entrants  to  observe  the  testing  or 
monitoring  of  spaces.  For  example, 
different  firms  indicated  that  they 
routinely  provide  employees  with 
assurances  of  safety,  showing  them  the 
various  pre-entry  safety  procedures,  if 
necessary  (Tr.,  p.  57]  or  allowing 
employees  to  do  the  monitoring 
themselves  [Tr.,  p.  186].  Mike  Roop  of 
the  Roco  Corporation  indicated  that,  in 
the  companies  with  which  he  had 
worked,  employee  requests  to  observe 
testing  were  not  denied  (Tr.,  p.  267]. 
Other  firms  actually  encourage 
employees  to  observe  monitoring  (Tr.,  p. 
202].  Duane  Barnes,  speeiking  for  Dow, 
indicated  that  his  company's  safety 
record  was  so  good  that,  although  it  was 
company  policy  to  provide  employees 
vtrith  any  reassurance  that  was  required 
in  the  area  of  safety,  Dow  had  simply 
not  had  such  requests  (Tr.,  p.  57]. 

OSHA  notes  tnat  its  economic 
analyses  for  health  standards,  which 
routinely  allow  employees  and  their 
representatives  to  observe  any  employee 
exposure  monitoring  required  by  such 
standards,  do  not  estimate  any  costs  for 
the  observation  of  monitoring  provision 
(see,  for  example,  the  RIAs  for  ethylene 
oxide  (Ex.  163,  Docket  H-2001, 
cadmium  [Ex.  L173,  Docket  H-057A1 ). 
The  Agency  also  has  not  received 
comments  suggesting  that  employers 
actually  incur  costs  by  permitting 
employees  to  observe  monitoring  for 
health  standards.  In  the  present 
rulemaking,  an  industry  representative 
stated  that  allowing  employees  to 
observe  the  monitoring  required  by 
OSHA  health  standards  did  not  present 
a  problem  (Tr.  p.  93].  Based  on  this 
history  and  evidence,  OSHA  assumes 
that  such  costs  are  essentially  negligible. 

OSHA  also  believes,  based  on  me 
record,  that  many  employers  will  meet 
the  requirement  for  employee 
observation  of  monitoring  by  allowing 
employees  requesting  such  information 
to  perform  the  monitoring  themselves. 
The  task  of  testing  has  been  greatly 
simplified  by  the  introduction  and 
improvement  of  electronic  "instant" 
monitoring  devices;  for  many  spaces, 
employers  currt  ntly  place  the 


monitoring  devices  directly  on  the 
employees  [Tr.  pp.  186,  188].  To  the 
extent  entrants  test  the  atmosphere 
themselves  before  entering  spaces,  there 
would  be  no  cost  to  this  requirement. 

Nonetheless,  although  the  Agency 
believes  that  the  costs  of  compliance 
with  paragraph  (d)(5)(iv)  will  be 
negligible,  it  has  assessed  the  costs  this 
provision  might  impose  under  worst 
case  conditions,  i.e.,  assuming  that  no 
employer  currently  permits  any 
employee  to  observe  such  monitoring  or 
testing  of  permit  spaces  and  that  every 
authorized  entrant  or  designated 
representative  will  do  so  in  the  future. 
At  the  time  of  the  original  rulemaking, 
OSHA  estimated  that  a  total  of  1.2 
million  hoiu^  would  need  to  be  spent 
on  pre-entry  testing  (this  estimate 
includes  those  facilities  that  were 
considered  already  to  be  in  comphance 
v«th  the  monitoring  provisions  of  the 
original  confined  spaces  standard).^ 
After  adjusting  the  compensation  rates 
in  the  original  RIA  to  1994,^  the  annual 
costs  of  compliance  with  paragraph 
(d)(5)(iv)  under  this  extreme  scenario 
would  amount  to  $22.6  million. 

QSHA  believes,  based  on  the  record 
and  the  Agency's  experience  in  health 
standards  rulemakings,  that  costs  for 
this  provision  will  be  incinrred  in  no 
more  than  10  percent  of  permit  space 
entries,  i.e.,  that  the  actual  costs  of  this 
provision  will  be  one-tenth  of  those 
outlined  in  the  "worst  case"  scenario,  or 
$2.3  million.  Estimated  costs  for  this 
provision,  by  industry,  are  showm  in 
Table  U. 

Employee  Consultation 

As  indicated  previously,  the  Agency 
is  adding  a  new  paragraph  (1)  to  the 
amended  final  rule.  "This  provision 
requires  employers  to  consult  with 
affected  employees  and  their  authorized 
representatives.  The  existing  rule,  at 
paragraph  (c)(4),  already  requires  that 
the  written  plan  be  available  for  review 
by  employees  and  their  authorized 
representative(s).  However,  the  Agency 
believes  that  the  requirements  in  new 
paragraph  (1)  will  lead  to  a  modest 
increase  in  the  amount  of  time 
employees  and  employers  spend  in 


'  Based  upon  an  assumption  of  an  average  of  Tive 
minutes  of  labor  time  required  for  pre-entry  testing. 
This  assumption  was  presented  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA)  for  the  original 
rule  (Docket  S--019,  Ex.  15|.  was  not  questioned  in 
the  record,  and  was  therefore  carried  over  into  the 
final  RIA  (Docket  S-019,  Ex.  149).  The  final  RIA 
was  not  subsequently  challenged. 

2  Thus  comparing  1994  costs  to  1994  financial 
data  (discussed  further  in  the  Economic  Impact 
Section).  The  compensation  rate  was  also  updated 
to  reflect  recent  BLS  data,  which  indicates  a  39 
fringe  benefit  rate  [BLS,  1995),  as  opposed  to  the 
30  percent  rate  used  in  original  analysis  (Docket  S- 
019.  Exhibit  149). 
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developing  and  implementing  their 
confined  spaces  programs. 

Although  the  Agency  lacks  specific 
data  on  current  industry  practice  with 
regard  to  employee  consultation  in  the 
development  and  implementation  of 
permit  space  programs,  the  Agency 
believes  it  reasonable  to  assume  that  the 
requirements  in  paragraph  (1)  will 
require  an  average  of  10  minutes  for 
authorized  entrants  and  attendants  to 
meet  with  a  member  of  management  or 
an  entry  supervisor  to  discuss  ways  to 
improve  the  program  and  its 
implementation.  The  Regulatory  Impact 
Analysis  in  support  of  the  original  rule 
assumed  that  programs  would  need  to 


be  updated  fully  on  an  average  of  once 
every  five  years.  Therefore,  the  annual 
cost  of  this  provision  is  estimated  to  be: 

(We+Wmj  X  (#  of  entrants  +  # 
attendants)  X  10/60  hour  X  .24  where 
We  is  the  hourly  compensation  of 
affected  employees  and  Wm  is  the 
hourly  compensation  of  management. 
Hourly  compensation  is  based  on  1994 
industry  hourly  wage  rates  for 
production  workers  [BLS,  1994),  plus 
the  average  nonagricultural  benefit  rate 
of  39  percent  (BLS.  1995].  Consistent 
with  the  PRIA  [Docket  S-019,  Ex.  15) 
and  RIA  (Docket  S-019.  Ex.  149). 
management  compensation  is  assumed 
to  be  20  percent  greater  than  that  of  the 


entrants  and  attendants.  The 
annualization  factor  for  a  five-year 
period  at  a  7  percent  rate  of  interest  is 
.24.  Given  these  assumptions,  the 
Agency  estimates  that  this  provision 
will  cost  $3.6  million  to  implement. 
Estimated  costs  for  this  provision,  by 
industry,  are  shown  in  Table  II. 
Combined  with  the  amended  final  rule's 
provision  requiring  employers  to 
provide  employees  with  the  opportunity 
to  observe  testing,  the  Agency  estimates 
the  total  costs  of  compliance  for  the 
amended  final  rule  to  be  $5.8  million 
annually. 
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TABLE  II 


ANNUAL  COST  OF  EMPLOYEE  INVOLVEMENT  IN  CONFINED  SPACES  PROGRAM 


• 

Annual  Cost 

Annual  Cost  of 

Total  Annual 

of  Observing 

Employee 

Cost  of 

Testing 

Consultation  in 

Employee 

SIC 

industry 

Program  Development 

Involvement 

07 

Agricultural  Services 

$29,935 

$50,694 

$80  629 

13 

OH  &  Gas  Extraction 

$2,019 

$36,881 

$38  Qon 

20 

Food  and  Kindred  Products 

$33,805 

$161,200 

$195,004 

21 

Tobacco  Products 

$156 

$5,656 

$5^812 
$36,987 
$75,141 

22 

Textile  MiH  Products 

$995 

$35,992 

24 

Wood  Products(excep(  furniture) 

$1,239 

$73,902 

25 

Furniture  and  Fixtures 

$4,925 

$53,800 

$58!725 

26 

Paper  Products 

$27,951 

$96,427 

$124,377 

27 

Printing  and  Publishing 

$7 

$283 

$290 

28 

Chemicals  &  Allied  Products 

$114,791 

$170,192 

$284,962 

29 

Petroleum  Refining 

$33,994 

$45,331 

$79,326 

30 

Rubber  Products 

$22,115 

$217,948 

$240,063 

31 

Leather  and  Leather  Products 

$0 

$1,342 

$1  342 

32 

Stone.  Ctay.Glass  &  Concrete 

$22,750 

$172,816 

$195,566 

33 

Primary  Metals  Industry 

$56,410 

$122,447 

$178,858 

34 

Fabricated  Metal  Products 

$677,225 

$69,194 

$746,419 

35 

Machinery.  Except  Electrical 

$62,081 

$210,048 

$272,128 

36 

Electric/Electronic  Equipment 

$96,953 

$183,031 

$279,984 

37 

Transportation  Equipment 

$156,623 

$78,293 

$234,916 

36 

Instruments  &  Related  Products 

$416 

$992 

$1,408 

39 

Miscellaneous  Manufacturing 

$1,499 

$8,967 

$10,466 

42 

Motor  Freight  Transportation 

$305,633 

$T05.767 

$411,401 

49 

Electric.  Gas,  Sanitary  Services 

$482,369 

$679,265 

$1,161,634 

50 

Wholesale  Trade/Durables 

$568 

$9,390 

$9,958 

51 

\MK>tesale  Trade/Nondurables 

$63,111 

$370,891 

$434,002 

54 

Food  Stores 

$918 

$19,709 

$20,627 

59 

Miscellaneous  Retal 

$298 

$25,256 

$25,554 

65 

Real  Estate  (Commercial) 

$22,821 

$403,564 

$426,384 

70 

Hotels  and  Ottior  Lodging 

$21,809 

$86,312 

$108,121 

72 

Personal  Services 

$0 

$13,072 

$13,072 

76 

Miscelaneous  Repair  Serw:es 

$3 

$139 

$141 

78 

Motion  Pictures 

$20 

$205 

$225 

80 

Health  Services 

$17,536 

$65,692 

$83,228 

64 

Museums,  Botanical  Gardens.  Zoos 

$1,721 

$1,414 

$3,135 

TOTAL 

$2,262,697 

$3,576,110 

$5,838,807 

Source;  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis 
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Benefits 

The  benefits  of  providing  employees 
with  an  opportunity  to  observe  the 
testing  of  spaces  are  predictably  difficult 
to  quantify,  although  the  Agency 
believes  that  the  benefits  of  doing  so  are 
real.  AlloMAing  employees  to  observe  the 
testing  and  monitoring  of  permit  spaces 
will  provide  for  safer  confined  space 
entry:  the  record  shows  that,  had 
employees  in  the  past  been  able  to 
observe  the  testing  of  spaces  before 
entry  or  to  obtain  a  reevaluation  of 
questionable  testing  results,  it  is  likely 
that  a  number  of  fatalities  could  have 
been  averted.  For  example,  the 
Steelworkers  [Ex.  188,  p.  4)  report  a 
number  of  cases  where  employers  have 
apparently  tested  spaces  improperly, 
leading  to  fatal  results  both  for  the 
workers  entering  the  space  and  the 
rescuers  attempting  to  rescue  their 
incapacitated  co-workers. 

However,  defining  the  number  of 
fatalities  or  injuries  preventable 
aiuiually  by  this  provision  is  difficult 
because  permit  space  accidents,  like 
most  safety  accidents,  are  multi-causal 
in  nature.  Mqst  confined  space 
accidents  reflect  a  number  of  failures  in 
the  permit  program,  which  makes  it 
difficult  to  isolate  the  effectiveness  of 
any  given  provision  of  the  program  (or 
rule).  At  the  time  of  the  original  rule, 
OSHA  specifically  asked  in  the  Federal 
Register  [54  FR  24080]  for  comment  on 
the  effectiveness  of  the  permit  space 
rule;  there  was  general  agreement  that 
the  standard  would  prevent  80-90 
percent  of  accidents.  There  was  little 
attempt,  however,  to  try  to  break  out  the 
benefits  of  particular  provisions,  due  to 
the  substantial  overlap  of  causes  in 
accidents  and  the  deliberate  redundancy 
built  into  some  provisions  of  the 
standard. 

In  addition,  it  is  difficult  to  estimate 
how  often  authorized  entrants  or  their 
designated  representatives  will  avail 
themselves  of  the  opportunity  to 
observe  the  testing  or  monitoring  of 
permit  spaces.  To  gain  an  understanding 
of  the  magnitude  of  the  potential 
benefits  associated  with  new  paragraph 
(d)(5)(iv),  OSHA  turned  to  the  RIA, 
which  estimated  that  85%  of  permit 
space  accidents  would  be  eliminated  by 
the  standard  but  that  15%  of  such 
accidents  would  continue  to  occur  [58 
CFR  4543).  These  15%  of  fatal  cases,  or 
9  cases  annually,  were  attributed  to 
"human  error"  but  were  also  believed  to 
be  theoretically  preventable. 

The  amended  rule's  provision  for  the 
observation  of  testing  will  function  to 
provide  a  "check"  on  human  error  in 
those  cases  where  monitoring  was 
improperly  performed.  When  these  fatal 


accidents  occur,  more  than  one  element 
of  the  safety  system  has  typically  failed; 
however,  in  almost  all  such  cases,  one 
critical  element — the  accurate 
monitoring  of  the  atmosphere — has 
failed.  Thus  it  is  reasonable  to  assume 
that  allowing  authorized  entrants  or 
their  designated  representatives  to 
observe  the  testing  of  spaces  will 
prevent  a  substantial  portion  of  the 
accidents  attributed  in  the  RIA  to 
human  error.  Because  approximately 
two-thirds  of  these  fatalities  were 
related  to  atmospheric  hazards  (toxic, 
explosive,  or  oxygen  deficient 
atmospheres),^  OSHA  assumes  in  this 
benefits  analysis  that  the  same 
proportion  of  cases,  or  a  total  of 
approximately  6  fatalities  annually, 
could  be  prevented  if  proper  monitoring 
was  assured  in  all  cases  of  permit  space 
entry. 

How  effective  this  provision  will  be  in 
practice  will  depend  on  the  number  of 
employees  who  actually  avail 
themselves  of  the  opportunity  to 
observe  the  testing  of  spaces,  hi  the 
absence  of  data  to  quantify  this  effect 
specifically,  the  Agency  is  adopting  the 
conservative  assumption  of  direct 
proportionality — i.e.,  the  Agency  is 
assuming  that  if  only  a  small  number  of 
employees  observe  such  monitoring, 
only  a  small  number  of  the  potentially 
preventable  fatal  incidents  will  be 
prevented.  In  this  case,  since  the  cost 
analysis  assumes  that  only  10  percent  of 
employees  will  actually  observe 
monitoring,  the  Agency  assumes  that 
only  10  percent  of  the  6  fataUties  (or  0.6 
fatalities)  will  be  prevented  aimually. 
Borrowing  similarly  from  the  injury 
analysis  of  the  RIA  for  the  final  rule,  the 
Agency  estimates  that  paragraph 
(d)(5)(iv)  will  prevent  50  lost  workday 
injuries  annually.*  Finally,  to  the  extent 
more  employees  than  assumed  here 


^  Based  on  an  examination  of  death  certiflcates  for 
670  fatalities  in  conHned  spaces  in  NIOSH's 
National  Traumatic  Occupational  Fatality  (NTOF) 
data  base  (NIOSH.  Worker  Deaths  in  Confined 
Spaces,  January  1994].  This  is  after  excluding  cases 
related  to  grain  engul&nent.  which  are  dealt  with 
under  OSHA's  grain  handling  standard 
(§  1910.272).  This  figure  is  likely  conservative,  as 
NIOSH's  figures  include  some  trench  cave-ins, 
which  are  deah  with  under  OSHA's  excavation 
standard  (§  1926.  Subpart  P). 

■•The  baseline  number  of  lost-workday  injuries  in 
confined  spaces  was  estimated  to  be  5,041  before 
the  rule  was  published.  (While  the  original 
projection  of  baseline  injuries  was  based  on  a 
theoretical  projection,  it  has  subsequently  been 
verified  as  being  approximately  correct,  based  on 
now-available  1993  BI^  data  |BLS.  1996,  Table 
R64J.)  This  leaves  a  residual  of  756  (.15  x  5,041) 
such  injuries  annually  that  would  not  be  prevented 
by  the  original  rule.  If  this  provision  could 
theoretically  prevent  Vs  of  these  cases,  or  507  (.67 
X  756),  but  will  only  be  used  10  percent  of  the  time, 
this  suggests  that  50  lost-workday  injuries  will  be 
prevented  annually  as  a  result  of  this  provision. 


avail  themselves  of  the  opportunity 
provided  by  the  final  rule,  both  the 
benefits  and  costs  will  be  higher. 

Indirect  benefits  fixjm  this  provision, 
as  well  as  from  paragraph  (1),  will  come 
in  the  form  of  enhanced  employee 
participation.  A  recent  analysis  of 
Oregon's  mandatory  safety  and  health 
program  rule,  which  requires  active 
employee  participation,  indicates  that 
employers  receive  measurable  safety 
benefits  from  enhanced  employee 
participation  in  safety  programs  [Weil, 
1994].  Consulting  employees  in  the 
development  of  a  confined  spaces  safety 
program,  as  required  by  paragraph  (1), 
may  also  generate  new  ideas  for  more 
efficient  confined  spaces  entry.  As  was 
noted  by  several  commenters  from 
industry  in  the  original  rulemaking 
[Docket  S-019,  Ex.  149,  pp.  V-68-71]. 
confined  spaces  are  frequently 
production  vessels  that  cannot  be  used 
while  they  are  being  entered,  and  the 
employer  therefore  has  an  incentive  to 
minimize  the  amount  of  time  spent  in 
the  confined  space.  Therefore,  extra 
time  spent  planning  safe  and  efficient 
entry  beforehand  may  pay  dividends  not 
only  in  increased  labor  productivity  but 
in  capital  productivity  as  well.  For 
example,  an  employee  might  have  a 
suggestion  for  modifying  the  job  so  as  to 
avoid  the  need  to  enter  the  space 
entirely. 

Economic  Impact 

To  assess  the  economic  impact  of 
these  amendments  to  the  permit 
required  confined  spaces  standard,  the 
Agency  compared  the  estimated  annual 
costs  of  these  provisions  against  the 
revenues  and  profits  of  a^ected 
businesses.  Revenue  data  were  taken 
from  the  Bureau  of  the  Census'  Standard 
Statistical  Establishment  List  data  base; 
profit  data  were  taken  from  Dun  and 
Bradstreet's  Norms  and  Key  Business 
Ratios  [Dun  &  Bradstreetj.  Sales,  profit 
and  relevant  cost  data  are  all  from  1994, 
the  most  recent  year  for  which  highly 
detailed  small  business  data  is  currently 
available  to  the  Agency. 

The  comparison  of  costs  with  revenue 
and  profits  for  all  affected 
establishments  is  shown  in  Table  III.  It 
indicates  that  costs  to  affected 
establishments  in  all  industries  are  no 
more  than  .006%  of  revenues  and  are 
less  than  .07%  of  profits.  Costs  of  this 
magnitude  cannot  be  considered  large 
enough  to  impose  regulatory  burdens  on 
employers  or  to  raise  issues  of  economic 
feasibility. 
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TABLE  III 

COST  OF  EMPLOYEE  INVOLVEMENT 
AS  A  PERCENT  OF  REVENUES  AND  PROFITS 


SIC     Industry 


Cost/  RavcntMs/  Costs/         Profits/  Cost/ 

EstabHshnwnt    EstabHshnwnt    Rsvonuo     EstabtislinMnt    Profits 


07  Agricultural  Services 

13  Oil  &  Gas  Extraction 

20  Food  and  Kindred  Products 

21  Tot>acco  Products 

22  Textile  Mil  Products 

24  Wood  Products(except  furniture) 

25  Furniture  and  Fixtures 

26  Paper  Products 

27  Printing  and  Put)ishino 

28  Chemicals  &  ANed  Products 

29  Petroleum  Reining 

30  Rut)l)er  Products 

31  Leather  and  Leather  Products 

32  Stone.  Clay  .Glass  &  Concrete 

33  Primary  Metals  Industry 

34  Fabricated  Metal  Products 

35  Machinery,  Except  Electrical 

36  Electric/Electronic  Equipment 

37  Transportation  Equipment 

38  Instruments  &  Relatod  Products 

39  Miscelaneous  Manufacturing 
42  Motor  Freigtit  TransportatkMi 

49  Electric,  Gas,  Sanitary  Services 

50  Wholesale  Trade/Durables 

51  Wholesale  Trade/hk)ndurat>lea 
54  Food  Stores 

59  Miscelaneous  Retail 

65  Real  Estate  (CommsrciaO 

70  Hotels  and  Other  Lodging 

72  Personal  Servioea 

76  Miscelaneous  Repair  Services 

78  Motion  Pictures 

80  Health  Senrices 

84  Museums,  Botanical  Gardens,  Zoo 

TOTAL 


$7 

$269,290 

$4 

$11,234,630 

$19 

$20,620,629 

$84 

$869,935,367 

$25 

$7,611,245 

$7 

$2,539,729 

$11 

$3,571,798 

$28 

$22,478,383 

$6 

$2,096,632 

$35 

$29,454,052 

$48 

$143,210,471 

$38 

$8,202,235 

$9 

$7,267,252 

$16 

$4,184,931 

$64 

$18,123,180 

$88 

$4,348,383 

$63 

$6,924,099 

$42 

$11,591,397 

$71 

$44,334,058 

$22 

$10,720,444 

$12 

$1,568,937 

$28 

$1,286,872 

$41 

$14,371,043 

$4 

$2,282,652 

$12 

$4,447,849 

$2 

$2,179,673 

$4 

$547,141 

$31 

$500,929 

$21 

$1,243,240 

$4 

$128,952 

$0 

$181,478 

$20 

$1,597,336 

$10 

$1,167,682 

$24 

$560,217 

$24 


0.003% 

$17,425 

0.043% 

0.000% 

$1,021,330 

0000% 

0.000% 

$999,788 

0.002% 

0.000% 

$204,319,114 

0.000% 

0.000% 

$438,223 

0.006% 

0.000% 

$146,588 

0.005% 

0.000% 

$216,729 

0.005% 

0.000% 

$1,260,152 

0.002% 

aooo% 

$152,975 

0.004% 

0.000% 

$2,231,368 

0.002% 

0.000% 

$6292.581 

0.001% 

0.000% 

$584,099 

0.007% 

0.000% 

$429,429 

0002% 

0.000% 

$228,219 

0.007% 

0.000% 

$1,015,996 

0.006% 

0.002% 

$266,070 

0.033% 

0.001% 

$482,589 

0.013% 

0.000% 

$684,946 

0.006% 

0.000% 

$1,948,012 

0.004% 

0.000% 

$763,426 

0.003% 

0.001% 

$111,245 

0.011% 

0.00^ 

$58,437 

0.048% 

0.000% 

$1,350,007 

0.003% 

0.000% 

$102,134 

0.004% 

0.000% 

$172,734 

0.007% 

0.000% 

$61,031 

0.003% 

0.001% 

$30,254 

0.012% 

0.006% 

$46,869 

0.067% 

0.002% 

$97,027 

0.022% 

0.003% 

$10,164 

0.036% 

0.000% 

$11,743 

0.002% 

0.001% 

$142,792 

0.014% 

0.001% 

$71,435 

0.014% 

0.004% 

$40,331 

0.060% 

ith  revenue 


Source:  U.S.  Department  of  Labor.  OSHA.  Oflice  of  Regulatory  Analysis 
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The  Agency  has  also,  as  required  by 
the  Regulatory  Flexibility  Act  (as 
amended)  analyzed  the  impact  of  the 
standard  specifically  on  small  entities 
potentially  affected  by  the  revisions 
being  made  to  the  final  rule.  The 
Agency  examined  the  impact  of  the 
revisions  both  on  establishments  with 
fewer  than  20  employees  and  on  firms 
with  fewer  than  500  employees.  An 
industry  profile  for  establishments  with 
fewer  than  20  employees  is  available  in 
the  RIA  accompanying  the  original  rule 
(Ex.  149,  Docket  S-019).  For  firms  with 
fewer  than  500  employees,  industry 
profile  data  were  not  readily  available; 


the  Agency  therefore  analyzed  impacts 
using  a  "worst  case"  impact  scenario. 
Under  this  scenario,  OSHA  assumed 
that  all  of  the  costs  of  the  revised  final 
rule  would  be  borne  by  firms  in  this  size 
class,  i.e.,  that  no  impacts  would  be 
borne  by  larger  firms,  a  highly  imlikely 
scenario.  The  impacts  projected  in  Table 
III  for  firms  in  the  500-employee  size 
class  thus  substantially  overstate  costs 
for  these  firms.  Nonetheless,  as  shown 
in  Tables  IV  and  V,  even  under  this 
worst  case  scenario,  costs  were  very 
small  relative  to  sales  and  profits.  Costs 
did  not  exceed  .006  percent  of  sales  or 
more  than  .08  percent  of  profits  for 


estabhshmients  writh  fewer  than  20  or 
fewer  than  500  employees  in  any 
affected  industry. 

Certification  of  No  Significant  Impact 

Based  on  the  results  of  the  analysis 
presented  above,  OSHA  certifies,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (as  amended)  that  the 
revised  rule  for  permit  required 
confined  spaces  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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TABLE  V 


COST  OF  EMPLOYEE  INOLVEMENT  AS  A  PERCENT 
OF  REVENUES  AND  PROFITS  (FIRMS  WITH  500  OR  FEWER  EMPLOYEES)" 


SIC     Industry 


Cost/ 
Firm* 


RsvtniMs/ 
Firm 


Costs/  Proms/ 

RtvonuM*      Firm 


Costs/ 
Proms' 


07 

13 

20 

21 

22 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

42 

49 

50 

51 

54 

59 

65 

70 

72 

76 

78 

80 

84 


AgricuKural  Services 

Oil  &  Gas  Extraction 

Food  and  Kindred  Products 

Tobacco  Products 

Textile  MM  Products 

Wood  PToducts(except  furniture) 

Furniture  and  Fixtures 

Paper  Products 

Printing  and  Publishing 

Chemicals  &  Allied  Products 

Petroleum  Refining 

Rubber  Products 

Leattier  and  Leather  Products 

Stone.  aay.Glass  &  Concrete 

Primary  Metals  Industry 

Fabricated  Metal  Products 

Machinery.  Except  Electrical 

Electric/Eiectronic  Equipment 

Transportation  Equipment 

Instalments  &  Related  Products 

Miscellaneous  Manufacturing 

Motor  Freight  Transportation 

Electric.  Gas.  Santtary  Services 

Wholesale  Trade/Durables 

Wholesaie  Trade/Nondurables 

Food  Stores 

Miscellaneous  Retail 

Real  Estate  (CommerdaO 

Hotels  and  Other  Lodging 

Personal  Services 

Miscellaneous  Repair  Services 

Motion  Pictures 

Health  Services 

Museums,  Botanical  Gardens.  Zoos 


$7  $250,669 

$4  $2,017,392 

$20  $7,070,622 

$92  $419,423,746 

$26  U.485,467 

$7  $1,520,435 

$11  $2,063,881 

$31  $7,356,895 

$6  $1,349,101 

$39  $7,758,606 

$64  $11,906,004 

S41  $4,132,970 

$9  $2,312,572 

$18  $2,337,003 

$69  $6,447,895 

$93  $2,782,599 

$64  $2,001,196 

$44  $3,836,835 

$73  $3,362,262 

$23  $3,239,263 

$12  $1,539,311 

$30  $841,165 

$48  $3,943,703 

$4  $4,660,033 

$13  $7,126,957 

$2  $1,009,391 

$4  $623,036 

$33  $616,130 

S22  $75Z216 

$4  $215,289 

$0  $375,598 

$24  $738,175 

$t1  $683,798 

$26  $875,842 


0.003% 

0.000% 

0.000% 

0.000% 

0.00f% 

0.000% 

0.001% 

0.000% 

0.000% 

0001% 

0.001% 

0.001% 

0.000% 

0.001% 

O.W1% 

0.003% 

0.003% 

0.001% 

0.002% 

0.001% 

0.001% 

0.004% 

0.001% 

0.000% 

0.000% 

0.000% 

0.001% 

0.005% 

0.003% 

0.002% 

0.000% 

0.003% 

0.002% 

0.003% 


$16,220 
$183,399 
$342,818 
$98,508,799 
$258,254 
$87,756 
$125,232 
$412,432 
$98,434 
$587,773 
$523,143 
$294,318 
$136,652 
$127,445 
$361,473 
$170,263 
$139,477 
$226,722 
$147,736 
$230,675 
$109,144 
$38,197 
$370,469 
$208,507 
$276,779 
$28,263 
$34,450 
$57,647 
$58,705 
$16,970 
$24,303 
$65,988 
$41,832 
$63,053 


0.046% 

0.002% 

0.006% 

0.000% 

0.010% 

0.009% 

0.009% 

0.008% 

0.006% 

0.007% 

0.012% 

0.014% 

0007% 

0.015% 

0.019% 

0.054% 

0.046% 

0.019% 

0.050% 

0.010% 

0.011% 

0.078% 

0.013% 

0.002% 

0.005% 

0.008% 

0.012% 

0.058% 

0.038% 

0.024% 

0.001% 

0.036% 

0.026% 

0.042% 


Th?i^""  represent  costs  for  all  fimis  divided  by  the  revenues  and  profHs  of  Anns  with  fewer 
than  500  employees. 

Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis 
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Unfunded  Mandates  heform  Act 

This  amendment  to  the  confined 
spaces  standard  has  been  reviewed  by 
OSHA  in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  use  1501  et  seq.)  and  Executive 
Order  12875.  OSHA  has  determined,  as 
explained  below,  that  this  regulatory 
action  will  not  impose  a  significant  cost 
on  employers  in  the  public  sector  and 
will  impose  costs  of  substantially  less 
than  $100  million  on  establishments  in 
the  private  sector.  This  rule  is  therefore 
inot  a  significant  regulatory  action 
within  the  meaning  of  Section  202  of 
[UMRA  (2  U.S.C.  1532).  OSHA  standards 
do  not  apply  to  state  and  local 
governments  except  in  states  that  have 
voluntarily  elected  to  adopt  an  OSHA 
State  Plan.  Consequently,  the  confined 
spaces  standard  does  not  meet  the 
definition  of  a  "federal 
intergovernmental  mandate"  (Section 
421(5)  of  UMRA  (2  USC  658(5)). 
'Further,  OSHA  has  found  that  any 
impact  on  such  entities  would  be 
insignificant.  In  sum,  this  amendment  to 
the  confined  spaces  standard  does  not 
impose  unfunded  mandates  on  state, 
local,  or  tribal  governments. 
I     However,  this  action  may  have  some 
I  benefits  to  state  and  local  governments. 
The  record  indicates  that  fire 
departments  around  the  country  have 
been  bearing  the  burden  of  rescuing 
employees  from  confined  spaces  [Ex. 
161—41],  typically  the  result  of 
inadequate  or  nonexistent  entry 
,  procediu"es.  To  the  extent  that  the 
opportunity  to  observe  monitoring 
results  in  better  adherence  to  preventive 
measures  required  by  the  existing 
Standard,  or  that  employee  participation 
in  program  development  and 
implementation  improves  the 
effev:tiveness  of  the  underlying  permit 
spaces  plan,  these  entities  will  gamer 
,  benefits  bova  the  rule.  Additionally,  to 
the  extent  that  employers  better 
understand  their  obligations  for  rescue 
preparedness  under  the  existing 
standard  and  coordinate  with  fire 
departments  more  effectively,  local  fire 
departments  will  also  benefit. 

Environmental  Assessment 

The  final  permit  required  confined 
spaces  standard  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  regulations  of  the  Council  of 
Environmental  Quality  {CEQ)  (40  CFR 
part  1500),  and  DOL  NEPA  procedures 
(29  CFR  part  11).  As  a  result  of  this 
^view,  OSHA  has  concluded  that  the 
rule  will  not  have  a  significant 
environmental  impact. 
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rv.  Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  31685,  October  30, 1987) 
regarding  Federalism.  This  order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options  and  consult  with  States 
prior  to  taking  any  action.  Agencies  may 
act  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Ctecupational  Safety 
and  Health  Act  of  1970  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approved  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  State 
Plan  States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  Federal  standards. 
Where  state  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce,  those  standards 
may  not  unduly  burden  commerce  and 
must  be  justified  by  compelling  local 
conditions  (see  Section  18(c)(2)  of  the 
OSH  Act). 

This  final  rule  has  been  drafted  so 
that  employees  in  every  State  will  be 
protected  by  general,  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
caused  by  the  terrain,  the  climate  or 
other  factors.  States  would  be  able, 
under  the  OSH  Act,  to  develop  their, 
own  State  standards  to  deal  with  any 


special  problems.  And,  under  the  Act,  if 
a  State  develops  an  approved  State 
program,  it  could  set  additional 
requirements  in  its  standards.  Moreover, 
the  performance-oriented  nature  of  this 
standard,  of  and  by  itself,  allows 
flexibility  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each 
State. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  concerning  entry  into 
permit-required  confined  spaces.  Those 
States  that  elect  to  participate  in  State 
plans  under  the  statute  would  not  be 
preempted  by  this  standard  and  would 
be  able  to  address  special,  local 
conditions  within  the  framework 
provided  by  this  performance-oriented 
standard,  while  ensuring  that  the  state 
standards  are  at  least  as  effective  as  that 
standard. 

V.  OMB  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information 
requirements  in  this  final  rule  are 
essentially  the  same  as  those  in  the 
current  rule.  OSHA  does  not  believe  the 
clarified  language  of  the  final  rule 
increases  or  decreases  the  biu'den 
associated  with  the  preparation, 
maintainence  or  disclosure  of 
information  beyond  the  current  rule. 
OMB  has  approved  the  collection  of 
information  requirements  in  §  1910.146 
under  control  number  1218-0203.  The 
approval  expires  on  June  30,  1999. 
OSHA  anticipates  that  it  will  seek 
pilbUc  comment  on  the  burden 
associated  writh  the  information 
collection  requirements  in  the  entire 
standard  in  the  early  part  of  1999, 
allowing  the  public  the  opportunity  to 
comment  on  the  need  for,  and  the 
burden  associated  with,  all  collection  of 
information  requirements  in  the 
standard  on  permit  required  confined 
spaces. 

VI.  State  Plans 

The  25  states  and  territories  with  their 
owTi  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  amended  standard  within 
six  months  of  the  publication  date  of  a 
final  Federal  OSHA  standard.  These  25 
States  and  territories  are:  Alaska, 
Arizona,  California,  Connecticut  (for 
state  and  local  government  employees 
oifly),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Miimesota, 
Nevada,  New  Mexico,  New  York  (for    - 
state  and  local  government  employees 
only).  North  CaroUna,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming.  Until  such 
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time  as  a  comparable  standard  is 
promulgated,  Federal  OSHA  will 
provide  interim  enforcement  assistance, 
as  appropriate,  in  these  states  and 
territories. 

Vn.  List  of  Subjects  in  29  CFR  Part  1910 

Confined  spaces.  Monitoring, 
Occupational  safety  and  health. 
Personal  protective  equipment.  Rescue 
equipment.  Retrieval  lines.  Safety, 
Testing. 

Vm.  Authority 

This  document  was  prepared  imder 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657),  Secretary  of  Labor's  Order  No. 
6-96  (62  FR  111),  and  29  CFR  part  1911, 
29  CFR  1910.146  is  amended  as  set  forth 
below. 

Signed  at  Washington,  D.C.  this  25th  day 
of  November,  1998. 
Oiarles  N.  )e£fres8 
Assistant  Secretary  of  Labor 

PART  1910-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  J 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  29  U.S.C.  653, 
655,  657;  Secretary  of  Labor's  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059).  9-83 
(48  FR  35736),  1-90  (55  FR  9033).  or  6-96 
(62  FR  111),  as  applicable. 

§1960.141    [Amended] 

Sections  1910.141. 1910.142. 
1910.145,  1910.146.  and  1910.147  also 
issued  under  29  CFR  part  1911. 

2.  Section  1910.146  is  amended: 

a.  By  revising  paragraphs  (c)(5)(i)(E). 
(c)(5)(ii)(C),  (c)(5}(ii)(F).  (c)(5)(ii)(H), 
(c)(7)(iu).  (e)(3).  (k)(l).  (k)(2).  and 
(k)(3)(i); 

b.  By  redesignating  paragraphs 
(d)(3)(ii).  (d)(3)(iii),  (d)(3)(iv).  and 
(d)(3)(v)  as  paragraphs  (d)(3)(iii), 
(d){3)(iv),  (d)(3)(v).  and  (d)(3)(vi). 
respectively;  and 

c.  By  adding  new  paragraphs  (d)(3)(ii); 
(d)(5)(iv).  and  (d)(5)(v).  and  (d)(5)(vi) 
(immediately  following  paragraph 
(d)(5)(iii)  and  before  the  Note);  and  (1). 
to  read  as  follows: 


§1910.146 
spaces. 

*         * 

(c)*  * 
(5)*    * 


Permit-required  confined 


(i)*  *  * 

(E)  The  determinations  and 
supporting  data  required  by  paragraphs 
(c)(5)(i)(A),  (c)(5)(i)(B),  and  (c)(5)(i)(C)  of 
this  section  are  documented  by  the 
employer  and  are  made  available  to 
each  employee  who  enters  the  permit 
space  under  the  terms  of  paragraph 
(c)(5)  of  this  section  or  to  that 
employee's  authorized  representative; 
and 

•  *        *        *        • 

(ii)  *   •   * 

(C)  Before  an  employee  enters  the 
space,  the  internal  atmosphere  shall  be 
tested,  with  a  calibrated  direct-reading 
instnmient.  for  oxygen  content,  for 
flammable  gases  and  vapors,  and  for 
potential  toxic  air  contaminants,  in  that 
order.  Any  employee  who  enters  the 
space,  or  that  employee's  authorized 
representative,  shall  be  provided  an 
opportunity  to  observe  the  pre-entry 
testing  required  by  this  {Muagraph. 

•  »        »        «        » 

(F)  The  atmosphere  within  the  space 
shall  be  periodically  tested  as  necessary 
to  ensure  that  the  continuous  forced  air 
ventilation  is  preventing  the 
accumulation  of  a  hazardous 
atmosphere.  Any  employee  who  enters 
the  space,  or  that  employee's  authorized 
representative,  shall  be  provided  with 
an  opportunity  to  observe  the  periodic 
testing  required  by  this  paragraph. 

•  *        »        *        » 

(H)  The  employer  shall  verify  that  the 
space  is  safe  for  entry  and  that  the  pre- 
entry  measures  required  by  paragraph 
(c)(5)(ii)  of  this  section  have  been  taken, 
through  a  written  certification  that 
contains  the  date,  the  location  of  the 
space,  and  the  signature  of  the  person 
providing  the  certification.  The 
certification  shall  be  made  before  entry 
and  shall  be  made  available  to  each 
employee  entering  the  space  or  to  that 
employee's  authorized  representative  . 
***** 

(7).    *    * 

(iii)  The  employer  shall  document  the 
basis  for  determining  that  all  hazards  in 
a  permit  space  have  been  eliminated, 
through  a  certification  that  contains  the 
date,  the  location  of  the  space,  and  the 
signature  of  the  person  making  the 
determination.  The  certification  shall  be 
made  available  to  each  employee 
entering  the  space  or  to  that  employee's 
authorized  representative. 
***** 

(d)  *  *  * 
(3)  *   *   * 

(ii)  Providing  each  authorized  entrant 
or  that  employee's  authorized 
representative  with  the  opportunity  to 


observe  any  monitoring  or  testing  of 
permit  spaces; 

*        *        *        *        «  . 

(5)*    *    * 

(iv)  Provide  each  authorized  entrant 
or  that  employee's  authorized 
representative  an  opportunity  to  observe 
the  pre-entry  and  any  subsequent  testing 
or  monitoring  of  permit  spaces; 

(v)  Reevaluate  the  permit  space  in  the 
presence  of  any  authorized  entrant  or 
that  employee's  authorized 
representative  who  requests  that  the 
employer  conduct  such  reevaluation 
because  the  entrant  or  representative 
has  reason  to  beheve  that  the  evaluation 
of  that  space  may  not  have  been 
adequate; 

(vi)  Immediately  provide  each 
authorized  entrant  or  that  employee's 
authorized  representative  with  the 
results  of  any  testing  conducted  in 
accord  with  paragraph  (d)  of  this 
section. 
***** 

(e)  *  *   * 

(3)  The  completed  permit  shall  be 
made  available  at  the  time  of  entry  to  all 
authorized  entrants  or  their  authorized 
representatives,  by  posting  it  at  the 
entry  portal  or  by  any  other  equally 
effective  means,  so  that  the  entrants  can 
confirm  that  pre-entry  preparations  have 
been  completed. 
*.**«* 

(k)  Rescue  and  emergency  services. 

(1)  An  employer  who  designates 
rescue  and  emergency  services, 
pursuant  to  paragraph  (d)(9)  of  this 
section.  shaU: 

(i)  Evaluate  a  prospective  rescuer's 
ability  to  respoiid  to  a  rescue  summons 
in  a  timely  maimer,  considering  the 
hazard(s)  identified; 

Note  to  paragraph  (k)(l)(i):  What  will  be 
considered  timely  will  vary  according  to  the 
specific  hazards  involved  in  each  entry.  For 
example,  §  1910.134,  Respiratory  Protection, 
requires  that  employers  provide  a  standby 
p>erson  or  persons  capable  of  immediate 
action  to  rescue  employee(s)  wearing 
respiratory  protection  while  in  work  areas 
defined  as  IDLH  atmospheres. 

(ii)  Evaluate  a  prospective  rescue 
service's  ability,  in  terms  of  proficiency 
with  rescue-related  tasks  and 
equipment,  to  function  appropriately 
while  rescuing  entrants  from  the 
particular  permit  space  or  types  of 
permit  spaces  identified; 

(iii)  Select  a  rescue  team  or  service 
from  those  evaluated  that: 

(A)  Has  the  capability  to  reach  the 
victim(s)  within  a  time  frame  that  is 
appropriate  for  the  permit  space 
hazard(s)  identified; 

(B)  Is  equipped  for  and  proficient  in 
performing  the  needed  rescue  services; 
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icient  in 
services; 


(iv)  Inform  each  rescue  team  or 
service  of  the  hazards  they  may  confront 
when  called  on  to  perform  rescue  at  the 
site;  and 

(v)  Provide  the  rescue  team  or  service 
selected  with  access  to  all  permit  spaces 
from  which  rescue  may  be  necessary  so 
that  the  rescue  service  can  develop 
iappropriate  rescue  plans  and  practice 
rescue  operations. 

Note  to  paragraph  (k)(l):  Non-mandatory 
App)endix  F  contains  examples  of  criteria 
which  employers  can  use  in  evaluating 
prospective  rescuers  as  required  by 
paragraph  (k)(l)  of  this  section. 

(2)  An  employer  whose  employees 
have  been  designated  to  provide^ermit 
space  rescue  and  emergency  services 
shall  take  the  following  measures: 

(i)  Provide  affected  employees  with 
the  personal  protective  equipment  (PPE) 
needed  to  conduct  permit  space  rescues 
safely  and  train  affected  employees  so 
they  are  proficient  in  the  use  of  that 
PPE,  at  no  cost  to  those  employees; 

(ii)  Train  affected  employees  to 
perform  assigned  rescue  duties.  The 
employer  must  ensure  that  such 
employees  successfully  complete  the 
training  required  to  establish 
proficiency  as  an  authorized  entrant,  as 
provided  by  paragraphs  (g)  and  (h)  of 
this  section; 

(iii)  Train  affected  employees  in  basic 
first-aid  and  cardiopulmonary 
resuscitation  (CPR).  The  employer  shall 
ensure  that  at  least  one  member  of  the 
rescue  team  or  service  holding  a  current 
certification  in  first  aid  and  CPR  is 
available;  and 

(iv)  Ensure  that  affected  employees 
practice  making  permit  space  rescues  at 
least  once  every  12  months,  by  means  of 
simulated  rescue  operations  in  which 
they  remove  dummies,  manikins,  or 
actual  persons  from  the  actual  permit 
spaces  or  from  representative  permit 
spaces.  Representative  permit  spaces 
shall,  with  respect  to  opening  size, 
configuration,  and  accessibility, 
simulate  the  types  of  permit  spaces  from 
which  rescue  is  to  be  performed. 
***** 

(3)*   *   * 

(i)  Each  authorized  entrant  shall  use 
a  chest  or  full  body  harness,  vdth  a 
retrieval  line  attached  at  the  center  of 
the  entrant's  back  near  shoulder  level, 
above  the  entrant's  head,  or  at  another 
point  which  the  employer  can  establish 
presents  a  profile  small  enough  for  the 
successful  removal  of  the  entrant. 
Wristlets  may  be  used  in  lieu  of  the 
chest  or  full  body  harness  if  the 
employer  can  demonstrate  that  the  use 
of  a  chest  or  full  body  harness  is 
infeasible  or  creates  a  greater  hazard  and 


that  the  use  of  wristlets  is  the  safest  and 
most  effective  alternative. 

***** 

(1)  Employee  participation.  (1) 
Employers  shall  consult  with  affected 
employees  and  their  authorized 
representatives  on  the  development  and 
implementation  of  all  aspects  of  the 
permit  space  program  required  by 
paragraph  (c)  of  this  section. 

(2)  Employers  shall  make  available  to 
affected  employees  and  their  authorized 
representatives  all  information  required 
to  be  developed  by  this  section. 

Appendices  to  §  1910.146  [Amended] 

3.  In  the  Note  preceding  Appendix  A 
to  §  1910.146,  the  phrase  "Appendices 
A  through  E"  is  revised  to  read 
"Appendices  A  through  F". 

4.  A  new  Appendix  F  to  §  1910.146  is 
added  to  read  as  follows: 

Non-Mandatory  Appendix  F — Rescue  Team 
or  Rescue  Service  Evaluation  Criteria 

(1)  This  appendix  provides  guidance  to 
employers  in  choosing  an  appropriate  rescue 
service.  It  contains  criteria  that  may  be  used 
to  evaluate  the  capabilities  both  of 
prospective  and  current  rescue  teams.  Before 
a  rescue  team  can  be  trained  or  chosen, 
however,  a  satisfactory  permit  program, 
including  an  analysis  of  all  permit-required 
confined  spaces  to  identify  all  potential 
hazards  in  those  spaces,  must  be  completed. 
OSHA  believes  that  compliance  with  all  the 
provisions  of  §  1910.146  will  enable 
employers  to  conduct  permit  space 
operations  without  recourse  to  rescue 
services  in  nearly  all  cases.  However, 
experience  indicates  that  circumstances  will 
arise  where  entrants  will  need  to  be  rescued 
from  permit  spaces.  It  is  therefore  important 
for  employers  to  select  rescue  services  or 
teams,  either  on-site  or  off-site,  that  are 
equipped  and  capable  of  minimizing  hann  to 
both  entrants  and  rescuers  if  the  need  arises. 

(2)  For  all  rescue  teams  or  services,  the 
employer's  evaluation  should  consist  of  two 
comjxjnents:  an  initial  evaluation,  in  which 
employers  decide  whether  a  potential  rescue 
service  or  team  is  adequately  trained  and 
equipped  to  perform  permit  space  rescues  of 
the  kind  needed  at  the  facility  and  whether 
such  rescuers  can  respiond  in  a  timely 
manner,  and  a  performance  evaluation,  in 
which  employers  measure  the  performance  of 
the  team  or  service  during  an  actual  or 
practice  rescue.  For  example,  based  on  the 
initial  evaluation,  an  employer  may 
determine  that  maintaining  an  on-site  rescue 
team  will  be  more  expensive  than  obtaining 
the  services  of  an  off-site  team,  without  being 
significcintly  more  effective,  and  decide  to 
hire  a  rescue  service.  During  a  performance 
evaluation,  the  employer  could  decide,  after 
observing  the  rescue  service  perform  a 
practice  rescue,  that  the  service's  training  or 
preparedness  was  not  adequate  to  effect  a 
timely  or  effective  rescue  at  his  or  her  facility 
and  decide  to  select  another  rescue  service, 
or  to  form  an  internal  rescue  team. 


A.  Initial  Evaluation 

I.  The  employer  should  meet  with  the 
prasjjective  rescue  service  to  facilitate  the 
evaluations  required  by  §  1910.146(k)(l){i) 
and§1910.146(k)(l)(ii).  At  a  minimum,  if  an 
off-site  rescue  service  is  being  considered, 
the  employer  must  contact  the  service  to  plan 
and  coordinate  the  evaluations  required  by 
the  standard.  Merely  posting  the  service's 
number  or  planning  to  rely  on  the  911 
emergency  phone  number  to  obtain  these 
services  at  the  time  of  a  permit  space 
energency  would  not  comply  with  paragraph 
(k)(l)  of  the  standard. 

II.  The  capabilities  required  of  a  rescue 
service  vary  with  the  type  of  permit  spaces 
from  which  rescue  may  be  necessary  and  the 
hazards  likely  to  be  encountered  in  those 
spaces.  Answering  the  questions  below  will 
assist  employers  in  determining  whether  the 
rescue  service  is  capable  of  performing 
rescues  in  the  permit  spaces  present  at  the 
employer's  workplace. 

1.  What  are  the  needs  of  the  employer  with 
regard  to  response  time  (time  for  the  rescue 
service  to  receive  notification,  arrive  at  the 
scene,  and  set  up  and  be  ready  for  entry)?  For 
example,  if  entry  is  to  be  made  into  an  IDLH 
atmosphere,  or  into  a  sp>ace  that  can  quickly 
develop  an  IDLH  atmosphere  (if  ventilation 
fails  or  for  other  reasons),  the  rescue  team  or 
service  would  need  to  be  standing  by  at  the 
permit  space.  On  the  other  hand,  if  the 
danger  to  entrants  is  restricted  to  mechanical 
hazards  that  would  cause  injuries  (e.g., 
broken  bones,  abrasions)  a  response  time  of 
10  or  15  minutes  might  be  adequate. 

2.  How  quickly  can  the  rescue  team  or 
service  get  from  its  location  to  the  permit 
spaces  &x)m  which  rescue  may  be  necessary? 
Relevant  factors  to  consider  would  include: 
the  location  of  the  rescue  team  or  service 
relative  to  the  employer's  workplace,  the 
quality  of  roads  and  highways  to  be  traveled, 
potential  bottlenecks  or  traffic  congestion 
that  might  be  encountered  in  transit,  the    . 
jeliability  of  the  rescuer's  vehicles,  and  the 
training  and  skill  of  its  drivers. 

3.  What  is  the  availability  of  the  rescue 
service?  Is  it  unavailable  at  certain  times  of 
li]e  day  or  in  certain  situations?  What  is  the 
livelihood  that  key  personnel  of  the  rescue 
service  might  be  unavailable  at  times?  If  the 
rescue  service  becomes  unavailable  while  an 
entry  is  underway,  does  it  have  the  capability 
of  notifying  the  employer  so  that  the 
employer  can  instruct  the  attendant  to  abort 
the  entry  immediately? 

4.  Does  the  rescue  service  meet  all  the 
requirements  of  paragraph  (k)(2)  of  the 
standard?  If  not.  has  it  developed  a  plan  that 
will  enable  it  to  meet  those  requirements  in 
the  future?  If  so,  how  soon  can  the  plan  be 
implemented? 

5.  For  off-site  services,  is  the  service 
willing  to  perform  rescues  at  the  employer's 
workplace?  (An  employer  may  not  rely  on  a 
rescuer  who  declines,  for  whatever  reason,  to 
provide  rescue  services.) 

6.  Is  an  adequate  method  for 
communications  between  the  attendant, 
employer  and  prospective  rescuer  available 
so  that  a  rescue  request  can  be  transmitted  to 
the  rescuer  without  delay?  How  soon  after 
notification  can  a  prospective  rescuer 
dispatch  a  rescue  team  to  the  entry  site? 
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7.  For  rescues  into  spaces  that  may  pose 
significant  atmospheric  hazards  and  from 
which  rescue  entry,  patient  packaging  and 
retrieval  cannot  be  safely  accomplished  in  a 
relatively  short  time  (15-20  minutes), 
employers  should  consider  using  airline 
respirators  (with  escape  bottles)  for  the 
rescuers  and  to  supply  rescue  air  to  the 
patient.  If  the  employer  decides  to  use  SCB/., 
does  the  prospective  rescue  service  have  an 
ample  supply  of  replacement  cylinders  and 
procedures  for  rescuers  to  enter  and  exit  (or 
be  retrieved)  well  within  the  SCBA's  air 
supply  limits? 

8.  If  the  space  has  a  vertical  entry  over  5 
feet  in  depth,  can  the  prospective  rescue 
service  properly  perform  entry  rescues?  Does 
the  service  have  the  technical  knowledge  and 
equipment  to  perform  rope  work  or  elevated 
rescue,  if  needed? 

9.  Does  the  rescue  service  have  the 
necessary  skills  in  medical  evaluation, 
patient  packaging  and  emergency  response? 

10.  Does  the  rescue  service  have  the 
necessary  equipment  to  perform  rescues,  or 
must  the  equipment  be  provided  by  the 
employer  or  another  source? 

B.  Performance  Evaluation 

Rescue  services  are  required  by  paragraph 
(k)(2)(iv)  of  the  standard  to  practice  rescues 
at  least  once  every  12  months,  provided  that 
the  team  or  service  has  not  successfully 
performed  a  permit  space  rescue  within  that 
time.  As  part  of  each  practice  session,  the 
service  should  perform  a  critique  of  the 
practice  rescue,  or  have  another  qualified 
party  perform  the  critique,  so  that 
deficiencies  in  procedures,  equipment, 
training,  or  number  of  personnel  can  be 
identified  and  corrected.  The  results  of  the 
critique,  and  the  corrections  made  to  respond 
to  the  deficiencies  identified,  should  be  given 
to  the  employer  to  enable  it  to  determine 
whether  the  rescue  service  can  quickly  be 
upgraded  to  meet  the  employer's  rescue 
needs  or  whether  another  service  must  be 
selected.  The  following  questions  will  assist 
employers  and  rescue  teams  and  services 
evaluate  their  performance. 

1.  Have  all  members  of  the  service  been 
trained  as  permit  space  entrants,  at  a 
minimum,  including  training  in  the  potential 
hazards  of  all  permit  spaces,  or  of 
representative  permit  spaces,  from  which 
rescue  may  be  needed?  Can  team  members 
recognize  the  signs,  symptoms,  and 
consequences  of  exposure  to  any  hazardous 
atmospheres  that  may  be  present  in  those 
permit  spaces? 

2.  Is  every  team  member  provided  with, 
and  properly  trained  in,  the  use  and  need  for 
PPE,  such  as  SCBA  or  fall  arrest  equipment, 
which  may  be  required  to  perform  permit 
space  rescues  in  the  facility?  Is  every  team 
member  properly  trained  to  perform  his  or 
her  functions  and  make  rescues,  and  to  use 
any  rescue  equipment,  such  as  ropes  and 
backboards,  that  may  be  needed  in  a  rescue 
attempt? 

3.  Are  team  members  trained  in  the  first 
aid  and  medical  skills  needed  to  treat  victims 
overcome  or  injured  by  the  types  of  hazards 
that  may  be  encountered  in  the  permit  spaces 
at  the  facility? 

4.  Do  all  team  members  perform  their 
functions  safely  and  efficiently?  Do  rescue 


service  personnel  focus  on  their  own  safety 
before  considering  the  safety  of  the  victim? 

5.  If  necessary,  can  the  rescue  service 
properly  test  the  atmosphere  to  determine  if 
it  is  IDLH? 

6.  Can  the  rescue  personnel  identify 
information  pertinent  to  the  rescue  from 
entry  permits,  hot  work  permiU,  and  MSDSs? 

7.  Has  the  rescue  service  been  informed  of 
any  hazards  to  personnel  that  may  arise  frxim 
outside  the  space,  such  as  those  that  may  be 
caused  by  future  work  near  the  space? 

8.  If  necessary,  can  the  rescue  service 
properly  package  and  retrieve  victims  &t)m  a 
permit  space  that  has  a  limited  size  opening 
(less  than  24  inches  (60.9  cm)  in  diameter), 
limited  internal  space,  or  internal  obstacles 
or  hazards? 

9.  If  necessary,  can  the  rescue  service 
safely  perform  an  elevated  (high  angle) 
rescue? 

10.  Does  the  rescue  service  have  a  plan  for 
each  of  the  kinds  of  permit  space  rescue 
operations  at  the  facility?  Is  the  plan 
adequate  for  all  types  of  rescue  operations 
that  may  be  needed  at  the  facility?  Teams 
may  practice  in  representative  spaces,  or  in 
spaces  that  are  "worst-case"  or  most 
restrictive  with  respect  to  internal 
configuration,  elevation,  and  portal  size.  The' 
following  characteristics  of  a  practice  space 
should  be  considered  when  deciding  whether 
a  space  is  truly  representative  of  an  actual 
permit  space: 

(1)  Internal  configuration. 

(a)  Open — there  are  no  obstacles,  barriers, 
or  obstructions  within  the  space.  One 
example  is  a  water  tank. 

(b)  Obstructed — the  permit  space  contains 
some  t5rpe  of  obstruction  that  a  rescuer  would 
need  to  maneuver  around.  An  example 
would  be  a  baffle  or  mixing  blade.  Large 
equipment,  such  as  a  ladder  or  scaffold, 
brought  into  a  space  for  work  purposes 
would  be  considered  an  obstruction  if  the 
positioning  or  size  of  the  equipment  would 
make  rescue  more  difficult. 

(2)  Elevation. 

(a)  Elevated — a  permit  space  where  the 
entrance  portal  or  opening  is  above  grade  by 
4  feet  or  more.  This  type  of  space  usually 
requires  knowledge  of  high  angle  rescue 
procedures  because  of  the  difficulty  in 
packaging  and  transpwrting  a  patient  to  the 
ground  from  the  portal. 

(b)  Non-elevated — a  permit  space  with  the 
entrance  portal  located  less  than  4  feet  above 
grade.  This  tyf)e  of  space  will  allow  the 
rescue  team  to  transport  an  injured  employee 
normally. 

(3)  Portal  size. 

(a)  Restricted— A  portal  of  24  inches  or  less 
in  the  least  dimension.  Portals  of  this  size  are 
too  small  to  allow  a  rescuer  to  simply  enter 
the  space  while  using  SCBA.  The  portal  size 
is  also  too  small  to  allow  normal  spinal 
immobilization  of  an  injured  employee. 

(b)  Unrestricted— A  portal  of  greater  than 
24  inches  in  the  least  dimension.  These 
portals  allow  relatively  free  movement  into 
and  out  of  the  permit  space. 

(4)  Space  access. 

(a)  Horizontal— The  portal  is  located  on  the 
side  of  the  permit  space.  Use  of  retrieval  lines 
could  be  difficult. 

(b)  Vertical— The  portal  is  located  on  the 
top  of  the  permit  space,  so  that  rescuers  must 


climb  down,  or  the  bottom  of  the  permit 
spwce,  so  that  rescuers  must  climb  up  to  enter 
the  space.  Vertical  portals  may  require 
knowledge  of  rope  techniques,  or  special 
patient  packaging  to  safely  retrieve  a  downed 
entrant. 

|FR  Doc.  98-31946  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 
[Docket  No.:  980511124-8284-02] 

Revision  of  Patent  Cooperation  Treaty 
Application  Procedure 

AGENCY:  Patent  and  Trademark  Office, 

Conunerce. 

ACTION:  Final  rule. 


SUMMARY:  The  Patent  and  Trademark 
Office  (Office  or  USPTO)  is  confirming 
the  amendment  of  its  rules  of  practice 
relating  to  applications  filed  under  the 
Patent  Cooperation  Treaty  (PCT).  This 
amendment  of  the  rules  of  practice 
conformed  the  United  States  rules  of 
practice  with  the  corresponding  changes 
to  the  Regulations  under  the  PCT  which 
became  effective  July  1. 1998. 
DATES:  This  final  rule  is  effective  on 
December  1.  1998.  The  interim  rule, 
published  at  63  FR  29614  (June  1,  1998), 
was  effective  on  July  1, 1998. 
FOfl  FURTHER  INfORMATJON  CONTACT: 
Richard  Lazarus,  PCT  Legal  Office 
Supervisor,  by  telephone  at  (703)  308- 
6451;  or  by  mail  addressed  to:  Box  PCT, 
Assistant  Commissioner  for  Patents, 
Washington.  DC  20231;  or  by  facsimile 
to  (703)  308-6459,  marked  to  the 
attention  of  Richard  Lazarus. 
SUPPLEMENTARY  INFORMATION:  During  a 
September-October  1997  meeting  of  the 
Governing  Bodies  of  the  World 
Intellectual  Property  Organization 
(WIPO),  the  PCT  Assembly  adopted 
amendments  to  the  PCT  Regulations. 
These  amendments  to  the  PCT 
Regulations  took  effect  on  July  1.  1998. 
and  the  amended  PCT  Regulations  were 
published  in  the  Official  Gazette  at  1210 
Off.Gaz.  Pat.  Office  29  (May  12, 1998). 
An  interim  rule  conforming  the  United 
States  rules  of  practice  to  the 
corresponding  changes  in  the  PCT 
Regulations  was  published  in  the 
Federal  Register  at  63  FR  29614  (June 
1,  1998).  and  in  the  Official  Gazette  at 
1211  O^.  Gaz.  Pat.  Office  76  (June  23. 
1998). 

The  Office  has  received  no  comments 
on  the  changes  to  37  CFR  contained  in 
the  interim  rule.  Accordingly,  the 
changes  to  37  CFR  contained  in  the 
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above-mentioned  interim  rule  are 
[adopted  as  final  in  this  final  mle. 

Applicants  are  again  notified  that  PCT 
Rules  20.4(c)  and  26.3ter  (a)  and  (c)  as 
amended  are  not  compatible  with  the 
national  law  of  the  United  States,  and 
thus  the  USPTO  has  taken  a  reservation 
on  adherence  to  these  Rules  through  its 
notification  to  the  Director  General  of 
WIPO  to  such  effect.  See  PCT  Rules 
20.4(d)  and  26.3ter  (b)  and  (d). 
Similarly,  the  USPTO  continues  not  to 
adhere  to  the  imchanged  provisions  of 
PCT  Rule  49.5(cbis)  and  (k)  with  respect 
to  the  translation  requirements  for 
United  States  national  stage 
applications  (35  U.S.C.  371(c)(2)).  See 
PQT  Rule  49.5(1). 

I     The  above-noted  changes  to  the  PCT 
Regulations  include  the  addition  of  new 
PCT  Rules  89bis  and  89ter  (directed  to 
electronic  filing  and  processing  of 
international  applications)  which  v«ll 
enter  into  force  at  the  same  time  as  the 
modifications  to  the  Administrative 
Instructions  implementing  those  PCT 
Rules,  hnplementation  of  PCT  Rules 
B9bis  and  89ter  is  optional  writh  each 
national  office.  In  the  event  that  the 
USPTO  decides  to  implement  PCT 
Rules  89bis  and  89ter,  the  USPTQ  will 
Iprovide  notice  to  that  effect  in  the 
Federal  Register  and  Official  Gazette. 

rDiscussion  of  Specific  Rules 

A  section-by-section  discussion  of  the 
'changes  to  title  37  of  the  Code  of 
(Federal  Regulations  adopted  as  final  in 
ithis  final  rule  is  set  forth  in  the  above- 
mentioned  interim  rule  at  63  PR  29614- 
17,  and  1211  Off.  Gaz.  Pat.  Office77- 

\78. 

I 

Other  Considerations 

The  United  States  rules  of  practice 
contained  in  title  37,  CFR,  must 
conform  to  the  PCT  Articles  and  the 
Regulations  annexed  to  the  PCT.  See 
PCT  Article  27(1).  This  final  rule  adopts 
as  final  changes  required  to  conform  the 
United  States  rules  of  practice  for 
international  appUcations  to  the 
amendments  to  the  PCT  Regidations 
which  became  effective  on  July  1, 1998. 
Thus,  this  final  rule  is  covered  by  the 
foreign  affairs  function  exception  of  5 
U.S.C.  553(a)(1),  and  may  be  adopted 
without  prior  notice  and  opportiuiity  for 
public  conunent.  See  International 
Brotherhood  of  Teamsters  v.  Pena,  17 
F.3d  1478, 1486  (D.C.  Cir.  1994). 

As  prior  notice  and  an  opportiuiity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibifity  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  This  final  rule 
does  not  contain  policies  with 
federaUsm  implications  sufficient  to 


warrant  preparation  of  a  Federalism 
Assessment  imder  Executive  Order 
12612  (October  26, 1987).  This  final  rule 
has  been  determined  not  to  be 
significant  for  purposes  of  Executive 
Order  12866  (September  30, 1993). 

This  final  rule  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  principal 
impact  of  this  final  rule  is  to  adopt  as 
final  changes  that  conform  the  United 
States  rules  of  practice  relating  to 
applications  filed  under  the  PCT  to  the 
corresponding  amendments  made  to  the 
Regulations  under  the  PCT. 

The  general  purpose  of  the  PCT  is  to 
provide  a  single  set  of  standards  and 
procedures  for  the  filing  of  patent 
applications  on  the  same  invention  in 
any  of  the  over  ninety  PCT  member 
countries.  The  PCT  provides  a  common 
filing  procedure  and  a  standardized 
application  format  for  international 
applications. 

The  collection  of  information  in  this 
final  rule  has  been  reviewed  and 
approved  by  OMB  under  control 
niunber  0651-0021.  The  pubhc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.95 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the  data 
requirement,  including  suggestions  for 
reducing  the  burden  to  Richard  Lazarus 
at  the  address  specified  above  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  725  17th  Street,  N.W., 
Washington,  D.C,  20503  (Attn:  PTO 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failiu*  to  comply  writh  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  niunber. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  rule  amending  37 
CFR  Part  1  which  was  pubhshed  at  63 
FR  29614-29620  on  June  1, 1998,  is 
adopted  as  a  final  rule  without  change. 


Dated;  November  23,  1998. 
Q.  Todd  Dickinson, 

Deputy  Assistant  Secretary  of  Commerce  and 

Deputy  Commissioner  of  Patents  and 

Trademarks. 

IFR  Doc.  98-31952  Filed  11-30-98;  8;45  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  201 

Copyright  Rules  and  Regulations 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Technical  amendment; 

correction. 

SUMMARY:  The  Copyright  Office  is 
making  one  amendment  to  its  rule  at  37 
CFR  201.22(e)  and  one  correction  to  its 
interim  rule  at  37  CFR  201.5  to  update 
these  portions  of  the  copyright 
regulations.  The  amendrnent  concerns 
sp/vice  of  advance  notice  of  potential 
infringement  of  certain  works,  the 
fixation  of  which  is  made 
simultaneously  with  their  transmission, 
and  the  correction  concerns 
appUcations  for  supplementary 
registration. 

EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  Copyright  GC/I&R,  P.O.  Box 
70400,  Southwest  Station,  Washington, 
DC  20024.  Telephone:  (202)  707-6380. 
Fax:  (202) 707-8366. 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  is  amending  its 
regulation  concerning  service  of 
Advance  Notice  of  Potential 
Infringement  of  certain  works  pursuant 
to  17  U.S.C.  411(b),  which  was  amended 
by  section  6  of  the  Copyright  Technical 
Amendments  Act,  Pub.  L.  105-80 
(1997).  Section  411(b)  provides  that  a 
copyright  owner  of  a  work  consisting  of 
sounds,  images,  or  both,  the  fixation  of 
which  is  made  simultaneously  with  its 
transmission,  may  institute  an  action  for 
copyright  infi-ingement  if  the  copyright 
owner  has  served  a  notice  on  the 
infiinger  identifying  the  work  and  the 
specific  time  and  source  of  its  first 
transmission,  and  declaring  an  intention 
to  secure  copyright  in  the  work.  The 
copyright  owner  must  also  register  the 
work  writhin  three  months  after  its  first 
transmission.  Prior  to  the  1997 
amendment,  section  411(b)  required  that 
the  notice  be  served  on  the  infringer 
"not  less  than  ten  or  more  than  thirty 
days  before  such  fixation."  The  1977 
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amendment  changed  the  time  period  to 
"not  less  than  48  hours  before  such 
fixation."  The  amendment  to  37  CFR 
201.22(e)  similarly  changes  the  period 
of  time  in  which  notice  must  be  served 
from  "at  least  ten  days  but  not  more 
than  thirty  days"  to  "not  less  than  48 
hours". 

The  Office  also  corrects  recently 
amended  language  in  37  CFR 
201.5(b)(2)(iii)(A)  by  inserting  the  word 
"As"  at  the  beginning  of  the  sentence 
that  comprises  that  paragraph.  The  word 
"As"  was  inadvertently  omitted  when 
the  amendment  was  made.  See  63  FR 
59235  (November  3. 1998). 

List  of  Subjects  in  37  CFR  Part  201 

Copyright,  General  provisions. 

For  the  reasons  stated  above,  the  rules 
at  37  CFR  part  201  are  corrected  and 
amended  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

§201.5    [Corrected] 

2.  In  §201.5(b)(2)(iii)(A),  add  "As" 
before  the  phrase  "an  amplification,". 

3.  Section  201.22  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  201 .22    Advance  notices  of  potential 
infringement  of  worfca  consisting  of 
sounds,  images,  or  both. 

*  •        «        »        * 
fel  *  •  • 

(1)  An  Advance  Notice  of  Potential 
Infringement  shall  be  served  on  the 
person  responsible  for  the  potential 
infringement  not  less  than  48  hours 
before  the  first  fixation  and 
simultaneous  transmission  of  the  work 
as  provided  by  17  U.S.C.  411(b)(1). 

*  *        *        »        » 

Dated:  November  20,  1998. 
Marybetb  Peters, 
Register  of  Copyrights. 

|FR  Doc.  98-31852  Filed  11-30-98;  8:45  am] 
BiLUNG  COOE  1410-30-P 


ACTION:  Final  rule. 


LIBRARY  OF  CONGRESS 

Copyright  Offlc« 
[Docket  Na  98-5  CARP] 

37  CFR  Part  253 

Cost  of  Living  Adjustment  for 
Performance  of  Musical  Compositions 
by  Colleges  and  Universities 

AGENCY:  Copyright  Office,  Library  of 
Congress. 


SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  announces  a  cost  of 
living  adjustment  of  1.5%  in  the  royalty 
rates  paid  by  colleges,  universities,  or 
other  nonprofit  educational  institutions 
that  are  not  affihated  with  National 
Public  Radio,  for  the  use  of  copyrighted 
published  nondramatic  musical 
compositions.  The  cost  of  living 
adjustment  is  based  on  the  change  in  the 
Consumer  Price  Index  from  October. 
1997,  to  October,  1998. 
EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros.  Attorney  Advisor,  at 
Copyright  Arbitration  Royahy  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  EX]  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Section 
118  of  the  Copyright  Act,  17  U.S.C, 
creates  a  compulsory  license  for  the  use 
of  published  nondramatic  musical 
works  and  published  pictorial,  graphic, 
and  sculptural  works  in  connection 
with  noncommercial  broadcasting. 
Terms  and  rates  for  this  compulsory 
license,  applicable  to  parties  who  are 
not  subject  to  privately  negotiated 
licenses,  are  published  in  37  CFR  part 
253  and  are  subject  to  adjustment  at 
five-year  intervals.  17  U.S.C.  118(c).  The 
last  proceeding  to  adjust  the  terms  and 
rates  for  the  section  118  license  began 
in  1996.  61  FR  54458  (October  18. 
1996). 

On  January  14. 1998.  the  Copyright 
Office  announced  final  regulations 
governing  the  terms  and  rates  of 
copjrright  royalty  payments  with  respect 
to  certain  uses  by  pubhc  broadcasting 
entities  of  published  nondramatic 
musical  works,  and  pubhshed  pictorial, 
graphic,  and  sculptural  works, 
including,  the  1998  rates  for  the  public 
performance  of  musical  compositions  in 
the  ASCAP,  BMI,  and  SESAC 
repertories  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities.  63  FR  2142  (January  14. 
1998). 

Pursuant  to  the  regulations,  on 
December  1  of  each  year  "the  Librarian 
of  Congress  shall  publish  a  notice  of  the 
change  in  the  cost  of  living  during  the 
period  from  the  most  recent  Index 
pubhshed  prior  to  the  previous  notice, 
to  the  most  recent  Index  published  prior 
to  December  1.  of  that  year."  37  CFR 
253.10(a).  The  regulations  also  require 
that  the  Librarian  publish  a  revised 
schedule  of  rates  for  the  public 
performance  of  musical  compositions  in 


the  ASCAP,  BMI,  and  SESAC 
repertories  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities,  reflecting  the  change  in  the 
Consumer  Price  Index.  37  CFR 
253.10(b). 

Accordingly,  the  Copyright  Office  of 
the  Library  of  Congress  is  hereby 
announcing  the  change  in  the  cost  of 
living  Index  and  performing  the  aimual 
cost  of  Uving  adjustment  to  the  rates  set 
out  in  §  253.5(c).  63  FR  2142  (January 
14.  1998). 

The  change  in  the  cost  of  Uving  as 
determined  by  the  Consimier  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
pubhshed  before  December  1.  1997,  to 
the  most  recent  Index  pubhshed  before 
December  1, 1998.  was  1.5%  (1997's 
figure  was  161.6;  1998's  figure  is  164.0. 
based  on  1982-1984=100  as  a  reference 
base).  Rounding  off  to  the  nearest  dollar, 
the  adjustment  in  the  royalty  rate  for  the 
use  of  musical  compositions  in  the 
repertory  of  ASCAP  and  BMI  is  $225, 
each,  and  $61  for  the  use  of  musical 
compositions  in  the  repertory  of  SESAC. 

List  (rf  Subjects  in  37  CFR  Part  253 

Copyright.  Radio.  Television. 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

1.  The  authority  citation  for  Part  253 
continues  to  read  as  follows: 

Audiority:  17  U.S.C  118,  801(b)(1)  and 
803. 

2.  37  CFR  253.5  is  amended  by 
revising  paragraphs  (c)(1)  through  (c)(3). 

§  253.5    Performance  of  musical 
compositions  by  pubHc  broadcasting 
enMtes  licensed  to  coMeges  and 


(c)*   * 

(1)  For 
repertory 

(2)  For 
repertory 

(3)  For 
repertory 


all  such  compositions  in  the 
of  ASCAP.  $225  annually. 

all  such  compositions  in  the 
of  BMI.  $225  annually. 

all  such  compositions  in  the 
of  SESAC.  $61  annually. 


POSTAL  SE 

39  CFR  Part 

Global  Pack 
and  lntrodu( 
Argentina 

AGENCY:  Pos 

ACTION:  Intel 
comment. 


FOR  FURTHEI 
Robert  Micl 


Dated:  November  19, 1998, 
Marybeth  Peters, 

Register  of  Copyrights. 

[FR  Doc.  98-31658  Filed  11-30-98;  8:45  am] 
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POSTAL  SERVICE 

39CFRPart20 

Global  Package  Link  Rate  Adjustments 
and  Introduction  of  Service  to 
Argentina 

agency:  Postal  Service. 

ACTION:  Interim  rule  and  request  for 
comment. 

SUMMARY:  The  Postal  Service  is 
adjusting  the  rates  for  Global  Package 
Link  and  introducing  a  new  structure 
for  voliune  discounts.  In  addition, 
service  to  Argentina  is  being  initiated. 

DATES:  The  interim  rule  is  effective 
12:01  a.m.,  December  27, 1998. 
Comments  must  be  received  on  or 
before  December  31. 1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  deUvered  to  the  Manager, 
Pricing,  Costing,  and  Classification, 
Room  370-IBU,  International  Business 
Unit,  U.S.  Postal  Service,  Washington, 
DC  20260-6500.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  in  the 
International  Business  Unit,  10th  Floor, 
901  D  Street  SW.  Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson,  (202)  268-5731. 

SUPPLEMENTARY  INFORMATION:  Global 
Package  Link  (GPL)  is  an  international 
mail  service  designed  for  companies 
sending  merchandise  packages  to  other 
tx)untries.  To  use  GPL,  a  customer  is 
required  to  mail  at  least  10,000  packages 
per  year  using  the  service  and  agree  to 
link  its  information  systems  with  the 
Postal  Service  so  that  certain 
information  about  the  contents  of  the 
customer's  packages  can  be  extracted  for 
customs  clearance  and  other  piuposes. 

The  Postal  Service  is  announcing  new 
rates  and  a  new  discoiuit  structure  for 
GPL.  The  increased  rates  are  the  result 
of  declining  economic  conditions  in 
Japan  and  other  countries  and  rising 
costs,  including  implementation  of 
harmonization  for  all  items  to  Japan. 
Overall,  the  base  rates  are  increased 
approximately  9  percent.  See  Appendix 
1  for  specific  rates  to  each  GPL  coimtry. 

Currently,  GPL  provides  a  volume 
discount  within  each  country  beginning 
at  100,000  packages.  The  new  discoimt 
structure  is  based  on  a  mailer's 
worldwide  volume  and  discounts  are 
available  when  volume  reaches  more 
than  25,000  packages  per  postal  fiscal 
year.  Discounts  will  increase  with 
volume  based  on  the  following 
schedule: 


Number  of  packages 

Discount 
(percent) 

25  001  to  50  000  

1 

50  001  to  75  000 

2 

75  001  to  100.000 

3 

100  001  afxl  over 

4 

Each  year's  discounts  will  be 
calculated  on  the  previous  postal  fiscal 
year's  volimie  and  will  apply  to 
mailings  made  during  the  next  calendar 
yeai.  For  example,  a  mailer  who  mails 
55,000  packages  during  postal  fiscal 
year  1998  (September  13,  1997  through 
September  11, 1998)  will  receive  a 
discount  from  the  base  rate  for  all  GPL 
mailings  made  during  calendar  year 
1999  (January  1. 1999  through  December 
31,  1999).  Postal  fiscal  year  1998  will  be 
used  for  discounts  applied  in  calendar 
year  1999. 

The  Postal  Service  is  also  introducing 
GPL  service  to  Argentina.  Two  levels  of 
service.  Premium  and  Standard,  will  be 
offered.  The  maximum  weight  of  parcels 
to  Argentina  is  44  pounds  with  a 
maximum  size  of  42  inches  in  length 
and  a  maximum  length  and  girth 
combined  of  79  inches.  Rates  are  shown 
in  Appendix  1.  Packages  sent  in 
Premium  service  are  insured  at  no 
additional  charge  subject  to  the 
provisions  of  Domestic  Mail  Manual 
(DMM)  SOlO  and  S500.  No  insurance  is 
available  for  packages  sent  to  Argentina 
as  Standard  service. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Service  is  amending 
Subchapter  620,  Global  Package  Link, 
and  the  appropriate  Individual  Country 
Listings,  International  Mail  Manual, 
which  are  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations,  incorporation  by 
reference,  international  postal  services. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  The  International  Mail  Manual  is 
amended  to  incorporate  program 
changes  to  Subchapter  620  Global 
Package  Link  as  follows: 


620  Global  Package  Link 

621  Description 

***** 

621.3    Availability 

* 

Global  Package  Link  service  is 
available  only  to  Argentina,  Brazil, 
Canada,  Chile,  China,  France,  Germany, 
Hong  Kong,  Japan,  Mexico,  Singapore, 
and  the  United  Kingdom. 
***** 

623    General 

*    *    *        *        *        * 

623.3  Size  and  Weight  Limits 

623.31  Weight 

The  weight  limits  for  Global  Package 
Link  service  are  70  pounds  for  Chile, 
China,  and  Germany;  66  pounds  for 
Brazil,  Canada,  France,  Singapore,  and 
the  United  Kingdom;  64  pounds  for 
Mexico;  44  pounds  for  Argentina  and 
Hong  Kong;  and  44  pounds  for  Japan 
with  Premium  service.  •   *   • 

623.32  Size 

The  maximum  length  of  GPL  packages 
is  60  inches.  The  maximum  length  and 
girth  combined  is  108  inches. 

Exceptions:  Maximum  size  for 
Germany  is  length  47  inches,  height  23 
inches,  width  23  inches;  for  Japan 
Standard  packages  weighing  less  than  1 
pound,  the  maximum  length  is  24 
inches  with  a  combined  maximum 
length,  depth,  and  height  of  36  inches. 
The  maximum  size  for  packages  to 
Argentina  is  42  inches  in  length  and  79 
inches  length  and  girth  combined. 
***** 

623.4  Postage 


62S.44    Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-pound  increments, 
unless  the  mailer  qualifies  for  the 
discounts  in  623.441  by  mailing  more 
than  25.000  packages  in  a  postal  fiscal 
year.  The  discounts  apply  to  mailings 
made  during  the  following  calendar 
year. 

623.441     Discounts 


Numljer  of  packages 

Discount 
(percent) 

25  001  to  50  000      

1 

50  001  to  75  000 

2 

75  001  to  100  000 

3 

100  001  and  over 

4 

66044 
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626     Services  Available 

626.1     Delivery  Options 

*        *        »        «        « 

626.12    Standard  Service 

Standard  service  is  available  to 
Argentina,  Canada,  France,  Japan, 
Singapore,  and  the  United 
Kingdom.  *   *  * 
***** 

626.4     Customs 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
20 
21 
22 
23 
24 
25 
26 

27  , 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  ., 

45  ., 

46  .. 
47.  .. 

48  .. 

49  .. 

50  .. 

51  .. 


626.43    Payment  of  Customs  Duty 

626.431    All  Countries  Except  China, 
Japan,  Hong  Kong,  and  Singapore 

For  all  countries  except  China.  Japan, 
Hong  Kong,  and  Singapore,  the  Postal 
Service  will  arrange  payment  of  customs 
duty  on  behalf  of  the  recipient  at  the 
time  the  merchandise  enters  the  country 
of  destination.  Any  banking  costs  or 
foreign  exchange  fees  applicable  to  the 
customs  payments  will  be  charged  back 
to  the  mailer.  The  Postal  Service  will 
notify  the  mailer  electronically  of  the 

Appendix  1.— Global  Package  Link  Rates 

Standard  Service  Rates— Canada 


amount  of  duty  and  fees  paid,  and  the 
mailer  will  reimburse  the  Postal  Service 
in  a  manner  and  within  a  time  agreed 
between  the  mailer  and  the  Postal 
Service.  Because  of  the  need  to  have 
funds  available  for  customers  at  the  time 
of  clearance  in  Argentina,  Brazil,  Chile, 
and  Mexico,  mailers  must  make  an 
advance  deposit  prior  to  the  first 
mailing  to  cover  anticipated  duties  and 
taxes  in  addition  to  postage.   *   *   * 


Weight  not  to  exceed 
(pounds) 


US  origin  zone  A:  Buffalo,  New  York,  Chicago 
Canadian  entry:  Toronto* 


Premium 


$10.00 
11.00 
12.50 
14.25 
15.75 
17.50 
19.00 
20.75 
22.25 
24.00 
25.50 
27.00 
28.75 
30.25 
32.00 
33.50 
35.25 
36.75 
38.50 
40.00 
41.50 
43.00 
44.75 
46.25 
48.00 
49.50 
50.75 
52.75 
54.50 
56.00 
57.25 
58.75 
60.50 
62.00 
63.75 
65.25 
67.00 
68.50 
70.00 
71.75 
72.75 
74.50 
76.00 
77.50 
79.25 
80.25 
81.75 
83.25 
84.75 
86.50 
88.00 


Local 


$5.50 
6.00 
6.50 
7.00 
7.50 
8.00 
8.50 
9.00 
9.50 
10.00 
10.50 
11.00 
11.50 
12.00 
12.50 
13.00 
13.50 
14.00 
14.50 
15.00 
15.50 
16.00 
16.50 
17.00 
17.50 
18.00 
18.50 
19.00 
19.50 
20.00 
20.50 
21.25 
21.50 
22.00 
22.50 
23.00 
23.50 
24.00 
24.75 
25.25 
25.75 
26.25 
26.75 
27.00 
27.50 
28.25 
28.75 
29.25 
29.75 
30.25 
30.75 


Regional 


$7.25 
8.25 
9.25 
10.00 
10.75 
11.75 
12.50 
1325 
1425 
15.00 
15.50 
16.25 
1725 
18.00 
18.75 
19.75 
20.50 
21.25 
2225 
23.00 
24.00 
2425 
2525 
26.00 
26.75 
27.75 
28.50 
2925 
3025 
31.00 
31.75 
32.75 
33.00 
34.00 
34.75 
35.75 
36.50 
3725 
38.25 
39.00 
39.75 
40.75 
41.50 
42.00 
42.75 
43.75 
44.50 
45.25 
4625 
47.00 
47.75 


National 


$7.50 
8.75 
10.00 
11.25 
12.50 
13.75 
15.00 
16.25 
17.50 
18.75 
19.25 
20.50 
21.75 
23.00 
24.25 
25.50 
26.75 
28.00 
29.50 
30.75 
32.00 
32.25 
33.50 
34.75 
36.00 
37.25 
38.50 
40.00 
41.25 
42.50 
43.75 
45.00 
45.25 
46.50 
47.75 
49.00 
50.50 
51.75 
53.00 
54.25 
55.50 
56.75 
58.00 
58.25 
59.50 
61.00 
62.25 
63.50 
64.75 
66.00 
67.25 


US  origin  zone  B:  Miami,  Dallas 
Canadian  Entry:  Toronto* 


Local 


$6.25 
725 
8.25 
9.25 
10.25 
11.50 
12.50 
13.50 
14.75 
15.75 
16.75 
17.75 
19.00 
20.00 
21.25 
22.25 
23.25 
24.50 
25.50 
26.50 
27.75 
28.75 
29.75 
30.75 
32.00 
33.00 
34.00 
3525 
36.25 
37.50 
38.50 
39.50 
40.50 
41.75 
42.75 
43.75 
45.00 
46.00 
47.00 
48.25 
49.25 
5025 
51.50 
52.50 
53.50 
54.75 
55.75 
56.75 
58.00 
59.00 
60.00 


Regional 


$7.75 
9.50 
11.00 
12.25 
13.75 
15.25 
16.50 
18.00 
19.50 
20.75 
21.75 
23.25 
24.75 
26.00 
27.50 
29.00 
30.25 
31.75 
33.25 
34.50 
36.00 
37.00 
38.50 
39.75 
41.25 
42.75 
44.00 
45.50 
47.00 
48.25 
49.75 
51.25 
52.25 
53.50 
55.00 
56.50 
57.75 
59.25 
60.75 
62.00 
63.50 
65.00 
66.25 
67.25 
68.75 
70.00 
71.50 
73.00 
74.25 
75.75 
77.25 


National 


$8.00 

10.00 

11.75 

13.50 

15.50 

17.25 

19.25 

21.00 

22.75 

24.75 

25.75 

27.50 

29.25 

31.25 

33.00 

34.75 

36.75 

38.50 

40.25 

42.25 

44.00 

45.00 

46.75 

48.75 

50.50 

52.25 

54.25 

56.00 

57.75 

59.75 

61.50 

6325 

64.25 

6625 

68.00 

69.75 

71.75 

73.50 

75.25 

77.25 

79.00 

80.75 

82.75 

83.75 

85.50 

87.50 

89.25 

91.00 

93.00 

94.75 

96.50 


Miami,  Dallas 

i:  Toronto* 

nal 

National 

.75 

$8.00 

.50 

10.00 

.00 

11.75 

.25 

13.50 

.75 

15.50 

.25 

17.25 

.50 

19.25 

00 

21.00 

50 

22.75 

75 

24.75 

75 

25.75 

25 

27.50 

75 

29.25 

00 

31.25 

50 

33.00 

00 

34.75 

25 

36.75 

75 

38.50 

25 

40.25 

50 

42.25 

00 

44.00 

00 

45.00 

50 

46.75 

75 

48.75 

25 

50.50 

75 

52.25 

00 

54.25 

50 

56.00 

30 

57.75 

25 

59.75 

75 

61.50 

25 

6325 

25 

64.25 

50 

66.25 

X) 

68.00 

>0 

69.75 

^5 

71.75 

>5 

73.50 

'5 

75.25 

X) 

77.25 

>0 

79.00 

)0 

80.75 

5 

82.75 

5 

83.75 

5 

85.50 

0 

87.50 

0 

89.25 

0 

91.00 

5 

93.00 

5 

94.75 

5 

96.50 

• 
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Standard  Service  Rates— Canada— Continued 

* 

Weight  not  to  exceed 
(pounds) 

US  origin  zone  A:  Buffalo,  New  York,  Chicago 
Canadian  entry:  Toronto" 

US  origin  zone  B:  Miami,  Dallas 
Canadian  Entry:  Toronto* 

Premium 

Local 

Regional 

National 

Local 

Regional 

National 

5S 
5C 

5^ 

5i 
5" 
SI 
5! 
61 
6 
6E 
6, 
& 

a 

61 

>                                                

89.75 

9125 

92.75 

94.50 

9525 

97.00 

98.50 

100.00 

101.75 

10325 

104.75 

105.50 

107.25 

108.?5 

11025 

31.25 
31.75 
32.25 
32.75 
33.25 
33.75 
34.25 
34.75 
35.25 
35.75 
36.25 
36.75 
37.25 
37.75 
38.25 

48.75 
49.50 
50.00 
50.75 
51.50 
52.50 
5325 
5425 
55.00 
55.75 
56.75 
57.50 
5825 
58.75 
59.50 

68.50 
69.75 
7025 
71.50 
?2.75 
74.00 
75.25 
76.50 
77.75 
79.00 
80.25 
81.50 
82.75 
83.25 
84.50 

6125 
6225 
6325 
6425 
65.50 
66.50 
67.50 
68.75 
69.75 
71.00 
72.00 
73.00 
7425 
7525 
7625 

78.50 
80.00 
81.00 
82.50 
83.75 
8525 
86.75 
88.00 
89.50 
91.00 
9225 
93.75 
9525 
96.25 
97.50 

98.50 

)                  

10025 

\                

101.25 

J                                 

103.00 

5                           , 

105.00 

f                      

106.75 

a                                   

108.50 

)                         

110.50 

1                                    

11225 

t                         

114.00 

2                

116.00 

3                           

117.75 

1                             

119.50 

5                   

120.50 

5  

122.50 

*By  special  arrangement,  Dallas  origin  mail  may  be  entered  in  Vancouver.  This  mail  will  be  charged  Origin  Zone  C  rates. 

Weight  not  to  exceed 
(pounds) 

Schedule  C,  US  origins:  Seattle, 
Canadian  entry:  Vancouver 

Schedule  D.  US  Origins:  San 
Francisco,  Canadian  entry:  Van- 
couver 

Returns 

Local 

Regional 

National 

Local 

Regional 

Natior^l 

1 
2 
3 
4 
5 
6 
7 
8 
9 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

I 

r 
<■ 
r 
C 

r 

r 
t 
r 

r 
t 

r 
t 

r 
< 
r 
%. 

r 

* 
* 

4 

> 
i 
i 
I 

4 

1 

$7.50 
8.00 
825 
8.75 
925 
9.50 
10.00 
1025 
10.75 
1125 
11.75 
1225 
12.75 
13.00 
13.50 
14.00 
14.50 
15.00 
15.50 
16.00 
16.50 
17.00 
17.50 
18.00 
18.50 
19.00 
19.50 
20.00 
20.50 
21.00 
21.50 
22.00 
2225 
22.75 
2325 
23.75 
2425 
24.75 
2525 
25.75 
26.25 
26.75 
2725 
27.75 
2825 
28.75 

$9.00 
9.25 
9.75 
10.25 
10.50 
11.00 
11.25 
11.75 
12.25 
12.50 
13.00 
13.75 
14.25 
14.75 
15.25 
16.00 
16.50 
17.00 
17.50 
18.00 
18.75 
19.25 
19.75 
2025 
20.75 
21.50 
22.00 
22.50 
23.00 
23.50 
24.25 
24.75 
25.25 
25.75 
26.25 
27.00 
27.50 
28.00 
28.50 
29.00 
29.75 
30.25 
30.75 
31.25 
31.75 
32.50 

$11.50 
11.75 
1225 
12.75 
13.00 
13.50 
13.75 
1425 
14.75 
15.00 
15.50 
1625 
16.75 
1725 
17.75 
1825 
19.00 
19.50 
20.00 
20.50 
2125 
21.75 
2225 
22.75 
23.25 
24.00 
24.50 
25.00 
25.50 
26.00 
26.75 
2725 
27.75 
2825 
28.75 
29.50 
30.00 
30.50 
31.00 
31.50 
3225 
32.75 
3325 
33.75 
3425 
35.00 

$8.00 
9.00 
10.00 
11.00 
12.00 
13.00 
14.00 
15.00 
16.00 
17.00 
18.00 
19.00 
20.25 

•21.25 
2225 
23.25 

*24.50 
25.50 
26.50 
27.50 
28.75 
29.75 
30.75 
31.75 

.33.00 
34.00 
35.00 
36.00 
3725 
3825 
39.25 
40.25 
41.50 
42.50 
43.50 
44.50 
45.75 
46.75 
47.75 
49.00 
50.00 
51.00 
52.00 
5325 
54.25 
55.25 

$9.50 

10.50 

11.50 

12.50 

13.50 

14.50 

15.50 

16.50 

1725 

1825 

19.50 

20.50 

21.75 

22.75 

24.00 

25.00 

2625 

2725 

28.50 

29.75 

30.75 

32.00 

33.00 

3425 

3525 

36.50 

37.50 

38.75 

39.75 

41.00 

42.00 

4325 

44.25 

45.50 

46.50 

47.75 

48.75 

50.00 

51.00 

5225 

5325 

54.50 

55.50 

56.75 

57.75 

59.00 

$12.00 
13.00 
14.00 
15.00 
16.00 
17.00 
18.00 
19.00 
19.75 
20.75 
22.00 
23.00 
24.25 
2525 
26.50 
27.50 
28.75 
29.75 
31.00 
3225 
3325 
34.50 
35.50 
36.75 
37.75 
39.00 
40.00 
41.25 
42.25 
43.50 
44.50 
45.75 
46.75 
48.00 
49.00 
50.25 
51.25 
52.50 
53.50 
54.75 
55.75 
57.00 
58.00 
5925 
60.25 
61.50 

$7.00 

7.75 

8.50 

925 

10.00 

10.75 

11.50 

1225 

13.00 

0 

13.50 

\                        

1425 

2                           

15.00 

a                         

15.75 

4               

16.50 

5                 ..: 

17.25 

6           

18.00 

7                   

18.75 

R                        

19.50 

g                       

2025 

in                              

21.00 

>1                     /. „ 

21.50 

>2                          .        

2225 

)3                        

23.00 

>4                 

23.75 

>5                                      

24.50 

IR                                 

2525 

>7 

26.00 

>B                          

26.75 

>9 

27.50 

JO                 

2825 

J1                  

29.00 

»                                 

29.50 

w                              

3025 

14                                  

31.00 

15                             

31.75 

IB                               

32.50 

17                              

3325 

18                         

34.00 

19                           

34.75 

in                          

35.50 

41                      

3625 

42                        

37.00 

43                      

37.75 

44                    

3825 

45                  

39.00 

46  • 

39.75 
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1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  ., 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

32  , 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 


Weight  not  to  exceed 
(pounds) 


Weight  not  over 
(lb.) 


Schedule  C,  US  origins:  Seattle, 
Canadian  entry:  Vancouver 


Local 


47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 


J_ 


29.25 

29.75 

30.25 

30.75 

3125 

31.50 

32.00 

32.50 

33.00 

33.50 

34.00 

34.50 

35.00 

35.50 

36.00 

36.50 

37.00 

37.50 

38.00 

38.50 


Regional 


33.00 

33.50 

34.00 

34.50 

35.25 

35.75 

36.25 

36.75 

37.25 

38.00 

38.50 

39.00 

39.50 

40.00 

40.75 

41.25 

41.75 

42.25 

42.75 

43.50 


National 


35.50 

36.00 

36.50 

37.00 

37.75 

38.25 

38.75 

39.25 

39.75 

40.50 

41.00 

41.50 

42.00 

42.50 

43.25 

43.75 

44.25 

44.75 

45.25 

46.00 


-  Schedule  D.  US  Origins:  San 
Francisco,  Canadian  entry:  Van- 
couver 


Local         Regional      National 


56.25 
57.50 
58.50 
59.50 
60.50 
61.75 
62.75 
63.75 
64.75 
66.00 
67.00 
68.00 
69.00 
70.25 
71.25 
72.25 
73.25 
74.50 
75.50 
76.50 


_L 


60.00 
61.25 
62.25 
63.50 
64.50 
65.75 
66.75 
68.00 
69.00 
7025 
7125 
72.50 
73.50 
74.75 
75.75 
77.00 
78.00 
79.25 
80.50 
81.50 


Standard  Service  Rates 


Argentina 


France 


$8.50 

$7.25 

11.25 

9.50 

13.50 

11.75 

15.50 

14.00 

17.75 

16.00 

19.75 

18.25 

22.50 

20.50 

24.75 

22.50 

26.75 

24.75 

29.00 

27.00 

3225 

29.25 

34.50 

31.25 

36.50 

33.50 

38.75 

35.75 

41.75 

38.00 

44.00 

40.00 

46.25 

42.25 

48.75 

44.50 

51.00 

46.50 

53.75 

48.75 

56.00 

51.00 

59.00 

53.25 

61.50 

5525 

63.75 

57.50 

6625 

59.75 

68.50 

61.75 

71.00 

64.00 

7325 

6625 

75.75 

68.50 

7825 

70.50 

80.50 

72.75 

83.00 

75.00 

85.25 

77.00 

87.75 

79.25 

91.25 

81.50 

93.50 

83.75 

96.00 

85.75 

98.50 

88.00 

100.75 

90.25 

10325 

92.50 

105.50 

94.50 

108.00 

96.75 

110.50 

99.00 

112.75 

101.00 

Japan 


$6.00 
925 
1425 
18.00 
24.00 
2725 


Singapore 


$11.50 
15.25 
18.50 
22.25 
26.75 
30.50 
34.25 
38.25 
42.00 
45.75 
49.50 
53.50 
57.25 
61.50 
65.50 
6925 
73.00 
76.75 
80.75 
85.00 
88.25 
92.00 
98.75 
102.50 
105.75 
109.50 
113.25 
117.25 
120.50 
124.25 
128.00 
132.00 
13525 
141.75 
145.50 
149.25 
152.50 
156.50 
160.25 
164.00 
167.25 
171.25 
175.00 
178.25 


Mexico 


$5.50 
6.50 
7.75 
8.75 
9.75 
11.50 
12.50 
13.75 
14.75 
15.75 
17.00 
18.00 
19.00 
2025 
21.25 
2225 
23.50 
24.50 
25.50 
26.75 
2725 
2825 
29.50 
30.50 
31.50 
32.75 
33.75 
35.00 
35.50 
36.50 
37.50 
38.75 
39.75 
4025 
41.50 
42.50 
43.50 
4425 
45.25 
4625 
47.50 
48.00 
49.00 
5025 


62.50 
63.75 
64.75 
66.00 
67.00 
6825 
69.25 
70.50 
71.50 
72.75 
73.75 
75.00 
76.00 
77.25 
7825 
79.50 
80.50 
81.75 
83.00 
84.00 


Returns 


40.50 
4125 
42.00 
42.75 
43.50 
4425 
45.00 
45.75 
4625 
47.00 
47.75 
48.50 
4925 
50.00 
50.75 
51.50 
5225 
53.00 
53.75 
5425 


UK 


$122 

13.50 

15.00 

16.50 

17.75 

19.25 

20.50 

22.00 

23.50 

24.75 

26.25 

27.50 

29.00 

30.50 

31.75 

33.25 

34.75 

36.00 

37.50 

38.75 

40.25 

41.75 

43.00 

44.50 

45.75 

47.25 

48.75 

50.00 

51.50 

52.75 

54.25 

55.75 

57.00 

58.50 

60.00 

61.25 

62.75 

64.00 

65.50 

67.00 

6825 

69.75 

71.00 

72.50 


UK  econ- 
omy rate 


$10.75 
1225 
13.50 
15.00 
16.25 
17.50 
19.00 
2025 
21.75 
23.00 
2425 
25.75 
27.00 
28.50 
29.75 
31.00 
32.50 
33.75 
35.25 
36.50 
37.75 
3925 
40.50 
42.00 
4325 
44.50 
46.00 
4725 
48.75 
50.00 
51.50 
52.75 
54.00 
55.50 
56.75 
5825 
59.50 
60.75 
62.25 
63.50 
65.00 
6625 
67.50 
69.00 
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n 

arv 

Returns 

nal 

>.50 

40.50 

J.75 

4125 

1.75 

42.00 

5.00 

42.75 

'.00 

43.50 

J.25 

4425 

».25 

45.00 

45.75 
4625 
47.00 
47.75 
48.50 
4925 
50.00 
50.75 
51.50 
5225 
53.00 
53.75 
5425 


UK  econ- 
omy rate 

$10.75 
1225 
13.50 
15.00 
16.25 
17.50 
19.00 
2025 
21.75 
23.00 
2425 
25.75 
27.00 
28.50 
29.75 
31.00 
32.50 
33.75 
35.25 
36.50 
37.75 
3925 
40.50 
42.00 
4325 
44.50 
46.00 
4725 
48.75 
50.00 
51.50 
52.75 
54.00 
55.50 
56.75 
5825 
59.50 
60.75 
6225 
63.50 
65.00 
6625 
67.50 
69.00 


1  ... 

2  ... 

3  ... 
4... 

5  ... 

6  ... 

7  ... 

8  ... 

9  ... 

10  . 

11  . 

12  . 

13  . 

14  . 
16  . 
16  . 

ir . 

18  . 

16  . 

20 

21  . 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 


Standard  Service  Rates — Continued 


Weight  not  over 
(lb.) 

Argentina 

France 

Japan 

Singapore 

Mexico 

of> 

UK  econ- 
omy rate 

45                                       

103.25 
105.50 
107.75 
109.75 
112.00 
114.25 
116.25 
118.50 
120.75 
123.00 
125.00 

184.75 
188.50 
192.50 
195.75 
199.50 
203.25 
207.00 
210.25 
214.25 
218.00 
221.75 
227.75 
231.75 
235.50 
239.25 
242.50 
246.25 
250.25 
254.00 
257.25 
261.00 
264.75 

50.75 
51.75 
52.75 
53.50 
54.50 
55.00 
5625 
57.25 
57.75 
58.75 
59.50 
60.50 
61.00 
6225 
62.75 
63.75 
6425 
65.50 
66.00 
67.00 

74.00 
75.25 
76.75 
78.25 
79.50 
81.00 
82.25 
83.75 
85.25 
86.50 
88.00 
89.25 
90.75 
9225 
93.50 
95.00 
96.25 
97.75 
9925 
100.50 
102.00 
103.50 

7025 

46                                       

71.75 

47                           

73.00 

4a                                                 

7425 

49                                               

75.75 

50                                               

77.00 

51                                      

78.50 

53                                                                   

79.75 

53                                                        

81.00 

54                                       

82.50 

55                                                                   

83.75 

56                                                           

8525 

57                                             

86.50 

58                                                                        

87.75 

59                                                          

8925 

60                                               

90.50 

61                                    

92.00 

62                                                                   

9325 

63                                                                  

94.50 

64                                                           

96.00 

R5 

9725 

RR 

98.75 

PREMIUM  Service  Rates 

Weight  not  over 
(lbs.) 

Argentina 

Brazil 

Canada 

Chile 

China 

$11.00 

14.50 

17.50 

2025 

2325 

26.00 

2925 

32.00 

34.75 

3725 

41.25 

43.50 

46.50 

49.50 

52.50 

5525 

5825 

61.25 

6425 

6725 

7025 

73.75 

7625 

78.75 

81.75 

84.50 

87.50 

90.50 

9325 

9625 

9925 

10225 

105.00 

108.00 

112.00 

114.50 

117.00 

120.00 

122.75 

125.75 

128.75 

131.50 

$13.50 
15.50 
18.^ 
20.50 
23.50 
25.50 
28.50 
30.50 
33.50 
35.50 
37.50 
40.60 
42.50 
45.50 
47.50 
50.50 
52.50 
54.75 
56.75 
59.50 
61.50 
63.75 
66.50 
68.50 
71*0 
73.50 
76.50 
78.50 
8125 
83.25 
86.25 
88.25 
9025 
9325 
95^5 
98.00 
100.25 
103.00 
105.00 
108.00 
110.00 
113.00 

$10.00 
11.00 
12.50 
1425 
15.75 
17.50 
19.00 
20.75 
2225 
24.00 
25.50 
27.00 
28.75 
3025 
32.00 
33.50 
3525 
36.75 
38.50 
40.00 
41.50 
43.00 
44.75 
4625 
48.00 
49.50 
50.75 
52.75 
54.50 
56.00 
5725 
58.75 
60.50 
62.00 
63.75 
6525 
67.00 
68.50 
70.00 
71.75 
72.75 
74.50 

$10.50 
12.75 
15.25 
17.50 
20.00 
22.00 
24.50 
26.75 
2925 
31.50 
33.75 
36.00 
38.25 
40.75 
43.00 
45.50 
47.75 
50.00 
52.25 
54.75 
57.00 
59.25 
61.50 
63.75 
6625 
68.50 
71.00 
7325 
75.50 
77.75 
80.25 
82.50 
84.75 
8725 
8925 
91.75 
94.00 
96.50 
98.75 
101.00 
103.25 
105.75 

$14.00 

17.00 

20.00 

23.00 

2925 

3225 

3525 

3825 

41.50 

44.50 

47.50 

50.50 

53.50 

56.50 

59.75 

62.75 

65.75 

68.75 

72.00 

75.00 

78.00 

81.00 

84.00 

87.00 

9025 

9325 

9625 

9925 

10225 

10525 

108.50 

111.50 

114.50 

117.50 

120.50 

123.50 

126.75 

129.75 

132.75 

135.75 

138.75 

141.75 
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Premium  Service  Rates— Continued 


Weight  not  over 
(lbs.) 


43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

6t 

62 

63 

64 

65 

66 

67 

68 

69 

70 


Argentina 


134.50 
137.50 


Brazil 


115.00 

117.00 

119.75 

121.75 

124.75 

126.75 

129.75 

131.75 

134.50 

136.75 

139.50 

141.50 

143.50 

146.50 

148.50 

151.50 

153.50 

156.25 

158.25 

161.25 

163.25 

166.25 

168.25 

170.25 


Canada 


76.00 

77.50 

79.25 

80.25 

81.75 

83.25 

84.75 

86.50 

88.00 

89.75 

91.25 

92.75 

94.50 

95.25 

97.00 

98.50 

100.00 

101.75 

103.25 

104.75 

105.50 

107.25 

108.75 

110.25 


Chile 


108.00 

110.25 

112.75 

114.75 

117.25 

119.50 

122.00 

124.25 

126.50 

128.75 

131.25 

133.50 

135.75 

138.25 

140.50 

142.75 

145.00 

147.50 

149.75 

152.25 

154.25 

156.75 

159.00 

161.25 

163.75 

166.00 

168.25 

170.50 


China 


145.00 

148.00 

151.00 

154.00 

157.00 

160.00 

163.25 

166.25 

169.25 

172.25 

175.25 

178.50 

181.50 

184.50 

187.50 

190.50 

193.50 

196.75 

199.75 

202.75 

205.75 

208.75 

211.75 

215.00 

218.00 

221.00 

224.00 

22700 


Weigtrt  not  over 
(lbs.) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 


Germany 


$11.75 
13.50 
15.25 
17.00 
18.75 
20.50 
22.25 
24.00 
25.75 
27.50 
29.25 
31.00 
32.75 
34.50 
36.25 
38.00 
39.75 
41.50 
43.25 
45.00 
46.75 
48.50 
50.25 
52.00 
53.75 
55.75 
57.50 
59.25 
61.00 
62.75 
64.50 
66.25 
68.00 
69.75 
71.50 
73.25 


Hong 
Kong 


$17.00 

20.50 

24.00 

27.50 

31.00 

34.50 

38.00 

41.50 

45.00 

48.50 

52.00 

55.50 

59.25 

62.50 

66.25 

69.75 

73.25 

76.75 

80.25 

83.75 

87.25 

90.75 

94.25 

97.75 

101.25 

104.75 

108.25 

1 1 1 .75 

115.25 

118.75 

122.25 

126.00 

129.50 

133.00 

136.50 

140.00 


Japan 


$15.75 
18.00 
20.75 
23.50 
26.25 
29.50 
32.25 
35.00 
37.50 
40.25 
43.00 
45.75 
48.50 
51.25 
54.00 
56.75 
59.50 
62.25 
64.75 
67.50 
70.25 
73.00 
75.75 
78.50 
81.25 
84.00 
86.75 
89.50 
92.00 
94.75 
97.50 
100.25 
103.00 
105.75 
108.50 
111.25  I 


Mexico 


$8.25 
9.75 
11.50 
13.00 
14.75 
16.25 
17.50 
19.00 
20.75 
22.25 
24.00 
25.00 
26.75 
28.25 
29.50 
31.00 
32.75 
33.75 
36.50 
36.50 
38.25 
39.25 
41.00 
42.00 
43.50 
44.75 
46.25 
47.50 
48.50 
50.25 
51.25 
52.25 
53.50 
55.00 
56.25 
57.25 


Singapore 


$14.75 
18.50 
22.25 
26.25 
31.00 
35.00 
39.25 
43.00 
48.00 
51.75 
55.50 
60.00 
64.25 
68.75 
72.50 
76.75 
81.25 
85.50 
89.50 
93.75 
98.00 
102.00 
110.75 
115.00 
118.75 
122.75 
127.00 
130.75 
134.50 
138.50 
142.75 
146.50 
150.50 
159.75 
163.50 
167.25 


UK 


$15.00 
16.50 
18.00 
19.50 
21.00 
22.50 
23.75 
25.75 
27.25 
29.00 
30.50 
32.00 
33.75 
35.25 
37.00 
38.50 
40.25 
42.25 
44.25 
45.75 
47.50 
49.00 
50.50 
52.00 
53.50 
55.25 
58.25 
59.75 
61.50 
63.00 
64.75 
66.25 
67.75 
69.50 
71.00 
72.75 


Stanley  F.  Mi 

Chief  Counse 
|FR  Doc.  98-; 

BILUNO  CODE  1 

•i-i 

POSTAL  SE 

39  CFR  Par 
957, 958, 9£ 
965  and  964 


China 

00 

145.00 

25 

148.00 

75 

151.00 

75 

154.00 

25 

157.00 

50 

160.00 

00 

163.25 

25 

166.25 

50 

169.25 

75 

172.25 

25 

175.25 

50 

178.50 

75 

181.50 

25 

184.50 

50 

187.50 

75 

190.50 

30 

193.50 

JO 

196.75 

^5 

199.75 

?5 

202.75 

>5 

205.75 

^5 

208.75 

K) 

211.75 

»5 

215.00 

'5 

218.00 

X) 

221.00 

>5 

224.00 

>0 

227.00 

e 

UK 

5 

$15.00 

0 

16.50 

5 

18.00 

5 

19.50 

0 

21.00 

0 

22.50 

5 

23.75 

0 

25.75 

0 

27.25 

5 

29.00 

0 

30.50 

0 

32.00 

5 

33.75 

5 

35.25 

0 

37.00 

5 

38.50 

5 

40.25 

0 

42.25 

0 

44.25 

5 

45.75 

Q 

47.50 

D 

49.00 

5 

50.50 

3 

52.00 

J 

53.50 

J 

55.25 

3 

58.25 

3 

59.75 

3 

61.50 

) 

63.00 

) 

64.75 

) 

66.25 

) 

67.75 

) 

69.50 

) 

71.00 

) 

72.75 
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Weight  not  over 
(lbs.) 


Germany 


37  

36 ' 

39  

40 

41  

42  :■•■ 

43  - 

44  

45  

46  

47 

48  

49  

50  f- 

51  

52  

53  

54  

55  

56  

57  

5«  

59  

60  

61  

62  

63  

64  

66  

66  

67  

68  

69  ■•••• 

70  


Hong 
Kong 


75.00 
76.75 
78.50 
80.25 
82.00 
83.75 
85.50 
87.25 
89.00 
90.75 
92.50 
94.25 
96.00 
97.75 
99.50 
101.25 
103.00 
104.75 
106.50 
108.25 
110.00 
111.75 
113.50 
115.25 
117.25 
119.00 
120.75 
122.50 
124.25 
126.00 
127.75 
129.50 
131.25 
133.00 


143.50 
147.00 
150.50 
154.00 
157.50 
161.00 
164.50 
168.00 


Japan 


114.00 
116.75 
119.^ 
122.00 
124./5 
127.50 
130.25 
133.00 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  98-31973  Filed  11-30-98;  8:45  am] 

BILUNO  CODE  7710-12-P 


POSTAL  SERVICE 

39  CFR  Parts  952,  953. 954,  955,  956, 
957, 958, 959, 960, 961,  962, 963, 964, 
965  and  966 

Rules  of  Procedure  Before  the  Judicial 
Officer 

AGENCY:  Postal  Service. 
action:  Final  rule. 


summary:  The  Postal  Service  is 
amending  the  Rules  of  Procedure  Before 
the  Judicial  Officer  to  reflect  a  new 
address  for  the  Judicial  Officer,  Office  of 
Administrative  Law  Judges,  Office  of  the 
Board  of  Contract  Appeals,  and  the 
[Office  of  the  Recorder,  to  correct  titles 
and  references,  and  to  make  other 
technical  and  grammatical  changes. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Mego,  (703)  812-1905. 
SUPPLEMENTARY  INFORMATION:  The 
udicial  Officer,  Office  of 


Administrative  Law  Judges,  Office  of  the 
Board  of  Contract  Appeals,  and  the 
Office  of  the  Recorder  were  relocated 
effective  October  1, 1998.  The  Rules  of 
Practice  are  being  updated  to  reflect  the 
new  address  for  these  offices. 
Additional  amendment  is  needed  to 
update  and  correct  the  titles  of  the 
Docket  Clerk,  Department  Head,  Law 
Librarian,  and  Law  Library,  to  the 
Recorder,  Vice  President,  Librarian,  and 
Library,  respectively.  Also,  several 
grammatical  amendments  reflecting 
gender  neutrality  are  being  made,  and 
references  to  other  regulations  are 
corrected  as  necessary  to  reflect  past 
revision  or  renumbering  of  those  rules. 

These  revisions  are  changes  in  agency 
rules  of  procedure  before  the  Judicial 
Officer  and  do  not  substantially  affect 
any  rights  or  obligations  of  private 
parties.  Therefore,  it  is  appropriate  for 
their  adoption  by  the  Postal  Service  to 
become  effective  immediately. 

List  of  Subjects 

39  CFR  Part  952 

Administrative  practice  and 
procedure,  Fraud,  Lotteries,  Postal    ■ 
Service. 


Mexico 


58.25 

59.50 

60.50 

61.50 

63.25 

64.25 

65.50 

66.50 

67.50 

68.25 

69.25 

70.25 

71.50 

72.50 

73.50 

74.75 

75.25 

76.25 

77.50 

78.50 

79.00 

80.00 

81.25 

81.75 

82.75 

83.50 

84.50 

85.50 


Singapore 


171.75 

175.50 

179.25 

183.75 

187.50 

191.25 

195.00 

199.50 

208.25 

212.00 

216.25 

220.25 

224.00 

228.25 

232.25 

236.00 

239.75 

244.25 

248.00 

256.75 

261.00 

264.75 

268.75 

273.00 

276.75 

280.75 

284.50 

288.75 

292.75 

296.50 


UK 


74.25 
75.75 
79.00 
80.50 
8225 
83.75 
85.50 
87.25 
88.75 
90.50 
92.00 
93.75 
95.25 
97.00 
98.50 
100.25 
101.75 
103.50 
105.00 
106.75 
108.25 
110.00 
111.50 
113.25 
114.75 
116.50 
118.25 
119.75 
121.50 
123.00 


39  CFR  Part  953 

Administrative  practice  and 
procedure,  Mailabifity,  Postal  Service. 

39'CFR  Part  954 

Administrative  practice  and 
prtjcedure.  Periodicals,  Postal  Service. 

39  CFR  Part  955 

Administrative  practice  and 
procedure.  Contract  Disputes  Act  of 
1978.  Postal  Service. 

39  CFR  Part  956 

Administrative  practice  and 
procediu^,  employment,  Postal  Service. 

39  CFR  Part  957 

Administrative  practice  and 
procedure,  Debarment,  Suspension, 
Postal  Service. 

39  CFR  Part  958 

Administrative  practice  and 
procedure.  Postal  Service. 

39  CFR  Part  959 

Administrative  practice  and 
procedure.  Private  Express  Statute, 
Privacy,  Postal  Service. 
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39  CFR  Part  960 

Administrative  practice  and 
procedure.  Claims,  Equal  Access  to 
Justice  Act.  Postal  Service. 

39  CFR  Part  961 

Administrative  practice  and 
procedure,  Claims,  Debt  Collection  Act, 
Postal  Service. 

39  CFR  Part  962 

Administrative  practice  and 
procedure.  Fraud,  Program  Fraud  Civil 
Remedies  Act.  Postal  Service. 

39  CFR  Part  963 

Administrative  practice  and 
procedure,  Advertising,  Postal  Service. 

39  CFR  Part  964 

Administrative  practice  and 
procedure.  Fictitious  names  or 
addresses.  Fraud.  Lotteries,  Postal 
Service. 

39  CFR  Part  965 

Administrative  practice  and 
procedure.  Mail  Disputes.  Postal 
Service. 

39  CFR  Part  966 

Administrative  practice  and 
procedure.  Claims,  Debt  Collection  Act, 
Postal  Service. 

PART  952— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  FALSE 
REPRESENTATION  AND  LOTTERY 
OM>ERS 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  952  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204.  401.  3005. 
§952.4    [Amendotq 

2.  Section  952.4  is  revised  to  read  as 
follows: 

S  962.4    Office  business  hours. 

The  offices  of  the  officials  mentioned 
in  these  rules  are  located  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  and  are  open  Monday 
through  Friday  except  holidays  firom 
8:15  a.m.  to  4:45  p.m. 

§952.8    [Amend«<f] 

3.  Section  952.8(a)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "Washington,  DC  20260". 

4.  Section  952.14  is  revised  to  read  as 
follows: 

§952.14    Hearings. 

Hearings  are  held  at  2101  Wilson 
Boulevard.  Suite  600,  Arlington,  VA' 


22201-3078.  or  other  locations 
designated  by  the  presiding  officer. 

§952.15    [Amended] 

5.  Section  952.15(c)  is  amended  by 
substituting  "Arlington.  VA"  for 
"Washington.  DC". 

PART  953— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
MAILABILITY 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  953  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  953 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 

2.  Section  953.2  is  revised  to  read  as 
follows: 

§953.2    Initiatioa 

Mailability  proceedings  are  initiated 
upon  the  fiUng  of  a  written  appeal  with 
the  Recorder,  Judicial  Officer 
Department,  U.S.  Postal  Service,  2101 
Wilson  Boulevard,  Suite  600.  Arlington. 
VA  22201-3078. 

3.  Section  953.8  is  amended  to  read  as 
follows: 

§  953.8    Location  of  hearing. 

Unless  otherwise  ordered  by  the 
presiding  officer,  the  hearing  shall  be 
held  at  2101  Wilson  Boulevard.  Suite 
600,  Arlington,  VA  22201-3078,  on  the 
date  set  in  the  notice. 

§963.9    [Amended] 

4., Section  953.9(a)(3)  is  amended  by 
substituting  "Arlington,  VA"  for 
"Washington.  DC". 

PART  954— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
DEMAL,  SUSPENSION.  OR 
REVOCATION  OF  PERIODICALS 
PRIVILEGES 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  954  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  954 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 

2.  Section  954.4  is  revised  to  read  as 
follows: 

§954.4    Office  business  hours. 

The  offices  of  the  officials  mentioned 
in  these  rules  are  located  at  2101  Wilson 
Boulevard.  Suite  600.  Arlington.  VA 
22201-3078  and  are  open  Monday 
through  Friday  from  8:15  a.m.  to  4:45 
p.m. 

3.  Section  954.11  is  revised  to  read  as 
follows: 


§954.11    Hearings. 

Hearings  are  held  at  2101  Wilson 
Boulevard.  Suite  600.  Arlington.  VA 
22201-3078.  or  other  locations 
desipiated  by  the  presiding  officer. 

§954.12    [Amended] 

4.  Section  954.12(c)  is  amended  by 
substituting  "Arlington.  VA"  for 
"Washington.  DC". 

PART  955— RULES  OF  PRACTICE 
BEFORE  THE  BOARD  OF  CONTRACT 
APPEALS 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  955  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  955 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401;  41  U.S.C. 
607,  608. 

§955.1    [Amended] 

2.  Section  955.1  (b)(1)  and  (d)(5)  are 
revised  to  read  as  follows: 

§955.1    Jurisdiction,  procedure, 
Fepresentation  of  parties. 

***** 

(b)  Organization  and  location  of  the 
Board.  (1)  The  Board  is  located  in 
Arlington,  VA  and  its  mailing  address  is 
2101  Wilson  Boulevard.  Suite  600. 
Arlington.  VA  22201-3078. 
***** 

(d)  *   *   * 

(5)  Place  of  filings.  Unless  the  Board 
otherwise  directs,  all  notices  of  appeal, 
pleadings  and  other  commiuiicaUons 
shall  be  filed  with  the  Recorder  of  the 
Board  at  its  office  at  2101  Wilson 
Boulevard.  Suite  600.  Arlington.  VA 
22201-3078. 


§955.18    [Amende<q 

3.  Section  955.18  is  amended  by 
substituting  "Arlington.  VA"  for 
"Wasiiington.  DC". 

§955.29    [Amendecq 

4.  Section  955.29  is  amended  by 
substituting  "Arlington.  VA"  for 
"Washington.  DC". 

PART  956— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
DISCIPUNARY  ACTION  FOR 
VIOLATION  OF  RESTRICTIONS  ON 
POST-EMPLOYMENT  ACTIVITY 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  956  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  956 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  207(j},  39  U.S.C.  204 
401. 


2.  Section  £ 
as  follows: 

§956.3    DefinI 


PART  957—1 
PROCEEDIN 
DEBARMEH 

FROM  com 


(g)  The  R. 
of  the  Unite 
Wilson  Bou 
VA  22201-: 


UMI 
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12.  Section  956.3(c)  is  revised  to  read 
as  follows: 

§956.3    Definitions. 

***** 

(c)  The  Recorder  means  the  Recorder 
of  the  U.S.  Postal  Service,  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078. 

Section  956.13(a)  is  revised  to  read  as 
follows: 

^956.13    Hearings. 

(a)  Hearings  are  held  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  or  other  locations 
designated  by  the  presiding  officer. 

***** 

PART  957— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
DEBARMENT  AND  SUSPENSION 
FROM  CONTRACTING 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  957  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  957 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 

§957.1    [Amended] 

Section  957.1  is  amended  by 
substituting  "chapter  3,  section  7  of  the 
Postal  Service  Piurhasing  Manual"  for 
"sec.  1,  part  6  of  the  Postal  Contracting 
Manual". 

§957.2    [Antended] 

2.  Section  957.2  is  amended  by 
substituting  "chapter  3,  section  7  of  the 
Postal  Service  Procvirement  Manual"  for 
"sec.  1,  part  6  of  the  Postal  Contracting 
Manual". 

3.  Section  957.3(a)  is  revised  to  read 
as  set  forth  below. 

4.  Section  957.3(b)  is  amended  by 
substituting  "the  General  Coimsel's"  for 
'^his". 

5.  Section  957.3(f)  is  amended  by 
substituting  "chapter  3,  section  7  of  the 
Postal  Service  Purchasing  Manual"  for 
"Section  1,  part  6  of  the  Postal 
Contracting  Manual". 

6.  Section  957.3(g)  is  revised  to  read 
as  follows: 

§957.3    Definitions. 

(a)  the  term  Vice  President  means  a 
Vice  President  with  purchasing 
authority  in  the  Postal  Service  or  the 
Vice  President's  representative  for  the 
purpose  of  carrying  out  the  provisions 
of  chapter  3,  section  7  of  the  Postal 
Service  Purchasing  Manual. 
*        *        *        *        « 

(g)  The  Recorder  means  the  Recorder 
of  the  United  States  Postal  Service,  2101 
Wilson  Boulevard,  Suite  600,  ArUngton, 
VA  22201-3078. 


§957.4    [Amended] 

7.  Section  957.4(a)  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

8.  Section  957.4(c)  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

9.  Section  957.4(d)  is  amended  by 
substituting  "the  Judicial  Officer"  for 
"he"  wherever  it  appears. 

§957.5    [Amended] 

10.  Section  957.5  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

§957.7    [Amended] 

11.  Section  957.7  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

§957.8    [Antended] 

12.  Section  957.8  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

13.  Section  957.8(d)  is  amended  by 
substituting  "Vice  President"  for 
"Department". 

14.  Section  957.8(d)  is  amended  by 
adding  "or  her"  after  "his". 

15.  Section  957.8(d)  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

§957.9    [Amended] 

16.  Section  957.9  is  amended  by 
substituting  "Vice  President's"  for 
"Department  Head's". 

§957.10    [Amended] 

17.  Section  957.10  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head"  wherever  it 
appears. 

18.  Section  957.13(a)  is  revised  to 
read  as  follows: 

§957.13    Hearings. 

(a)  Hearings  are  held  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  or  other  locations 
designated  by  the  Judicial  Officer. 
***** 

19.  Section  957.13(b)  is  amended  by 
substituting  "The  party"  for  "He"  and 
adding  "or  her"  after  "his". 

20.  Section  957.13(b)(3)  is  amended 
by  substituting  "Arlington,  VA"  for 
"Washington,  DC". 

§957.14    [Amended] 

21.  Section  957.14(e)  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

§957.15    [Amended] 

22.  Section  957.15(f)  is  amended  by 
substituting  "the  Judicial  Officer"  for 

"he". 

23.  Section  957.15(h)  is  amended  by 
substituting  "or  her"  after  "his". 


§957.16    [Antended] 

24.  Section  957.16(e)  is  amended  by 
substituting  "or  her"  after  "his". 

§957.18    [Antended] 

25.  Section  957.18(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§957.19    [Amended] 

26*.  Section  957.19(a)  is  amended  by 
deleting  "to  him". 

27.  Section  957.19(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

28.  Section  957.19(b)  is  amended  by 
substituting  "the  party"  for  "he". 

29.  Section  957.19(b)  is  amended  by 
adding  "or  her"  after  "his"  wherever  it 
appears. 

§957.20    [Amended] 

30.  Section  957.20(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§951.23    [Antended] 

31.  Section  957.23  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

§957.26    [Antended] 

32.  Section  957.26  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian". 

33.  Section  957.26  is  amended  by 
substituting  "Library"  for  "Law 
Library". 

34.  Section  957.26  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§957.27    [Amended] 

35.  Section  957.27  is  amended  by 
substituting  "the"  for  "his"  wherever  it 
appears. 

36.  Section  957.27(a)  is  amended  by 
substituting  "chapter  3,  section  7  of  the 
Postal  Service  Purchasing  Manual"  for 
"section  1.  part  6  of  the  Postal 
Contracting  Manual". 

?7.  Section  957.27(b)  is  amended  by 
substituting  "Vice  President"  for 
"Department  Head". 

PART  958— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
REFUSAL  TO  PROVIDE  POST  OFFICE 
BOX  OR  CALLER  SERVICE  AND  THE 
TERMINATION  OF  POST  OFFICE  BOX 
OR  CALLER  SERVICE 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  958  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  958 
continues  to  read  as  follows; 

Xuthority:  39  U.S.C.  204,  401. 

2.  Section  958.3(a)  is  amended  by 
removing  the  last  sentence  thereof  and 
adding  the  following  in  its  place: 
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§  958.3    Petition;  notice  of  hearing;  answer; 
summary  judgment 

(a)  •  *   • 

The  postmaster  shall  immediately 
forward  two  copies  of  the  Petition  to  the 
Recorder,  Judicial  Officer  Department, 
U.S.  Postal  Service,  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078. 


§958.4    [Amended] 

3.  Section  958.4  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "the  Headquarters  Office  of  the 
United  States  Postal  Service. 
Washington,  DC". 

4.  Section  958.4(c)  is  amended  by 
substituting  "Arlington,  VA"  for 
"Washington,  DC". 

§958.13    [Amended] 

5.  Section  958.13  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

PART  959— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
PRIVATE  EXPRESS  STATUTES 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  959  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  959 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401;  39  CFR 
224.1(c)(6)(ii)(D). 

§959.3    [Amended] 

2.  Section  959.3  is  revised  to  read  as 
follows: 

§  959.3    Office,  tMJSiness  hours. 

The  offices  of  the  officials  mentioned 
in  these  rules  are  located  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078  and  are  open  Monday 
through  Friday  from  8:15  a.m.  to  4:45 
p.m. 

§959.5    [Amended] 

3.  Section  959.5(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§959.6    [Amended] 

4.  Section  959.6  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

5.  Section  959.6(a)  is  amended  by 
substituting  "the  General  Counsel's"  for 
"his". 

6.  Section  959.6(a)  is  amended  by 
substituting  "may  be  designated"  for 
"he  may  designate". 

7.  Section  959.6(b)(1)  is  amended  by 
substituting  "being"  for  "he  is". 

8.  SecUon  959.6(b)(5)  is  amended  by 
substituting  "respondent's"  for  "his". 


§959.7    [Amended] 

9.  Section  959.7  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§959.8    [Amended] 

10.  Section  959.8  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

11.  Section  959.8  is  amended  by 
substituting  "the  postmaster's  designee' 
for  "his  designee"  wherever  it  appears. 

12.  Section  959.8(a)  is  amended  by 
substituting  "respondent's  agent"  for 
"his  agent"  wherever  it  appears. 

§959.9    [Amended] 

13.  Section  959.9  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

§959.10    [Amended] 

14.  Section  959.10(a)  is  amended  by 
substituting  "the  respondent"  for  "he". 

§959.11    [Amended] 

15.  Section  959.11(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

16.  Section  959.11(b)  is  amended  by 
adding  "or  she"  after  "he". 

17.  Section  959.11(d)  is  amended  by 
substituting  "the  objecting  party"  for 
"him". 

18.  Section  959.13  is  revised  to  read 
as  follows: 

§959.13    Hearings. 

Hearings  are  held  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  or  other  locations 
designated  by  the  presiding  officer. 

§959.14    [Amended] 

19.  Section  959.14  is  amended  by 
substituting  "The  party"  for  "He"  and 
"the"  for  "his". 

20.  Section  959.14(c)  is  amended  by 
substituting  "Arlington,  VA"  for 
"Washington,  D.C.". 

§959.16    [Amended] 

21.  Section  959.16(b)(6)  is  amended 
by  adding  "or  she"  after  "he". 

22.  Section  959.16(b)(8)  is  amended 
by  adding  "or  her"  after  "his". 

§959.17    [Amended] 

23.  Section  959.17(e)  is  amended  by 
adding  "or  her"  after  "his". 

§959.20    [Amended] 

24.  Section  959.20(a)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§959.21    [Amended] 

25.  Section  959.21(a)  is  amended  by 
removing  "to  him". 

26.  Section  959.21(b)  is  amended  by 
adding  "or  her"  after  "his"  wherever  it 
appears. 


§959.22    [Amended] 

27.  Section  959.22(a)  is  amended  by 
adding  "or  she"  after  "he". 

28.  Section  959.22(b)  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

§959.23    [Amended] 

29.  Section  959.23(a)  is  amended  by 
adding  "or  her"  after  "his". 

30.  Section  959.23(c)  is  amended  by 
adding  "or  she"  after  "he". 

§959.24    [Amended] 

31.  Section  959.24  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

32.  Section  959.24(a)  is  amended  by 
substituting  "party"  for  "part". 

§959.27    [Amended] 

33.  Section  959.27  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk"  wherever  it  appears. 

§959.30    [Amended] 

34.  Section  959.30  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian". 

35.  Section  959.30  is  amended  by 
substituting  "Library"  for  "Law 
Library". 

36.  Section  959.30  is  amended  by 
substituting  "Recorder"  for  "Docket 
Clerk". 

PART  960— RULES  RELATIVE  TO 
IMPLEMENTATION  OF  THE  EQUAL 
ACCESS  TO  JUSTICE  ACT  IN  POSTAL 
SERVICE  PROCEEDINGS 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  960  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  960 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504(c)(1);  39  U.S.C. 
204,401(2). 

§960.22    [Amended] 

2.  Section  960.22  is  amended  by 
substituting  "Judicial  Officer,  2101 
Wilson  Boulevard,  Suite  600,  Arlington 
VA  22201-3078"  for  "Judicial  Officer, 
Room  10833,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  W.,  S.W.,  Washington, 
D.C.  20260-6100". 

PART  961— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
EMPLOYEE  HEARING  PETITIONS 
UNDER  SECTION  5  OF  THE  DEBT 
COLLECTION  ACT 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  961  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  961 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401;  5  U.S.C. 
5514(a). 


The  Postal 
amendments 
specifically  i 

1.  The  aut] 
continues  to 


PART  963- 
PROCEEDII 
VIOLATION 
ADVERTISE 
U.S.C.  3008 
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2.  Section  961.3(g)  is  revised  to  read 
as  follows: 

§961.3    Definitions. 

***** 

(g)  Recorder  refers  to  the  Recorder, 
Judicial  Officer  Department,  U.S.  Postal 
Service,  2101  Wilson  Boulevard,  Suite 
600,  Arlington,  VA  22201-3078. 

§961.4    [Amended] 

3.  Section  961.4(a)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "475  L'Enfant  Plaza,  SW, 
Washington,  DC  20260-6100". 

PART  962— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
PROGRAM  FRAUD  CIVH.  REMEDIES 
ACT 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  962  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  962 
txmtinues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  38;  39  U.S.C. 
401. 

2.  Section  962. 2(j)  is  revised  to  read 
as  follows: 

§962.2    Definitions. 

***** 

(j)  Recorder  refers  to  the  Recorder  of 
the  United  States  Postal  Service,  2101 
Wilson  Boulevard,  Suite  600,  Arlington, 
VA  22201-3078. 


§962.22    [Amended] 

3.  Section  962.22(b)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600.  Arlington,  VA  22201-3078" 
for  "475  L^Enfant  Plaza  West  SW., 
Washington,  DC  20260-6100". 

PART  963-RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
VIOLATIONS  OF  THE  PANDERING 
ADVERTISEMENTS  STATUTE.  39 
U.S.C.  3008 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  963  as 
specifically  set  forth  below: 

1 .  The  title  of  Part  963  is  revised  to 
^ad  as  set  forth  above. 

2.  The  authority  citation  for  Part  963 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401,  3008. 

§963.3    [Amended] 

3.  Section  963.3(a)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "Washington,  DC  20260-6100". 

4.  Section  963.7  is  revised  to  read  as 
ifbllows: 


§  963.7    Location  of  itearing. 

Hearings  are  held  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  or  other  locations 
designated  by  the  presiding  officer. 

§963.8    [Amended] 

5.  Section  963.8(c)  is  amended  by 
substituting  "ArUngton,  VA"  for 
"Washington,  DC". 

§963.22    [Amended] 

6.  Section  963.22  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian". 

7.  Section  963.22  is  amended  by 
substituting  "Library"  for  "Law 
Library". 

PART  964— RULES  OF  PRACTICE 
GOVERNING  DISPOSITION  OF  MAIL 
WITHHELD  FROM  DEUVERY 
PURSUANT  TO  39  U.S.C.  3003.  3004 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  964  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  964 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401,  3003,  3004. 

§964.3    [Amended] 

2.  Section  964.3(a)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "Washington,  DC  20260-6100". 

3.  Section  964.4  is  amended  by 
removing  the  first  sentence  thereof,  and 
adding  the  following  in  its  place: 

§964.4    Hearings. 

Hearings  are  held  at  2101  Wilson 
Boulevard,  Suite  600,  Arlington,  VA 
22201-3078,  or  other  locations 
designated  by  the  presiding 
officer.  *   *  * 

4.  Section  964.4(c)  is  amended  by 
substituting  "Arlington,  VA"  for 
"Washington,  DC". 

§964.22    [Amended] 

5.  Section  964.22  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian". 

6.  Section  964.22  is  amended  by 
substituting  "Library"  for  "Law 
Library". 

PART  965— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  MAIL 
DISPUTES 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  965  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  965 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  204,  401. 


§965.2    [Amended] 

2.  Section  965.2  is  amended  by 
substituting  "the  chief  field  counsel"  for 
"Regional  Coimsel"  and  "Postal 
Opefations  Manual  section  616.21"  for 
"Domestic  Mail  Manual  153.72". 

§965.3    [Anwnded] 

3.  Section  965.3  is  amended  by 
substituting  "the  chief  field  counsel"  for 
"Regional  Counsel". 

4.  Section  965.3  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "475  L'Enfant  Plaza,  SW, 
Washington,  DC  20260-6100". 

5.  Section  965.8(b)  is  revised  to  read 
as  follows: 

§965.8    Hearings. 


(b)  Hearings  are  held  at  2101  Wilson 
Boulevard.  Suite  600,  Arlington,  VA 
22201-3078,  or  such  other  place  as  may 
be  designated  by  the  presiding  officer. 

§966.14    [Amended] 

6.  Section  965.14  is  amended  by 
substituting  "Librarian"  for  "Law 
Librarian". 

7.  Section  965.14  is  amended  by 
substituting  "Library"-for  "Law 
Library". 

PART  966— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
ADMINISTRATIVE  OFFSETS  INITIATED 
AGAINST  FORMER  EMPLOYEES  OF 
THE  POSTAL  SERVICE 

The  Postal  Service  adopts 
amendments  to  39  CFR  Part  966  as 
specifically  set  forth  below: 

1.  The  authority  citation  for  Part  966 
continues  to  read  as  follows: 

yCuthority:  39  U.S.C.  204,  401,  2601. 

§966.3    [Amended] 

1.  Section  966.3(i)  is  amended  by 
substituting  "2101  Wilson  Boulevard, 
Suite  600,  Arlington,  VA  22201-3078" 
for  "475  L'Enfant  Plaza,  SW, 
Washington,  DC  20260-6100". 

§966.4    [Amended] 

3.  Section  966.4(b)  is  amended  by 
su!*stituting  "2101  Wilson  Boulevard. 
Suite  600,  Arlington,  VA  22201-3078" 
for  "475  L'Enfant  Plaza,  SW., 
Washington,  DC  20260-6100". 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(PR  Doc.  98-31577  Filed  11-30-98;  8:45  am] 
BILUNO  COOE  7710-12-l> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 
[FRL-«187-«] 

Approval  of  the  Clean  Air  Act,  Section 
112(1),  Delegation  of  Authority  to  Three 
Local  Air  Agencies  in  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Direct  final  rule  and  delegation 
of  authority. 


SUMMARY:  EPA  is  promulgating  direct 
final  approval  of  the  state  of  Washington 
Department  of  Ecology  (Ecology)  request 
for  program  approval  and  delegation  of 
authority  for  three  local  agencies  in 
Washington  to  implement  and  enforce 
locally-adopted  hazardous  air  pollutant 
(HAP)  regulations  which  adopt  by 
reference  Uie  federal  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  contained  within  40  CFR 
Parts  61  and  63,  as  these  regulations 
apply  to  all  sources  (i.e.,  both  Part  70 
and  non-Part  70  sources),  hi  this  action 
EPA  is  delegating  these  programs  to 
Ecology  for  the  purpose  of  redelegating 
them  to  three  local  agencies  in 
Washington,  consistent  with  Ecology's 
statute,  the  Revised  Code  of  Washington 
(RCW)  70.94.860.  EPA  is  also 
promulgating  approval  of  a  mechanism 
by  which  these  three  agencies  will 
receive  delegation  of  future  NESHAPs; 
and  is  waiving  its  notification 
requirements  such  that  sources  will 
only  need  to  send  notifications  and 
reports  to  the  delegated  local  agencies. 
Additionally,  EPA  is  promulgating 
direct  final  approval  of  certain  local  air 
agency  potential-to-emit  Umiting 
regulations  which  will  now  be 
recognized  as  federally  enforceable. 

The  adopted  regulations  approved  as 
part  of  this  action  will  be  implemented 
and  enforced  by  the  following  local  air 
authorities  within  the  state  of 
Washington:  the  Northwest  Air 
Pollution  Authority  (NWAPA);  the 
Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA);  and  the  Southwest 
Air  Pollution  Control  Authority 
(SWAPCA)  collectivelv  referred  to  as 
"NWAPA,  PSAPCA,  aiid  SWAPCA." 
(For  purposes  of  this  action  and 
consistent  with  RCW  70.94.860, 
"delegation  to  NWAPA,  PSAPCA,  and 
SWAPCA"  means  "delegation  to 
Ecology  for  the  purpose  of  redelegation 
to  NWAPA,  PSAPCA,  and  SWAPCA"). 
Delegation  to  Ecology  to  directly 
implement  40  CFR  Parts  61  and  63  and 
to  redelegate  the  same  authority  to  the 
remaining  four  Washington  local 
agencies  (the  Benton  Clean  Air 


Authority,  the  Olympic  Air  Pollution 
Control  Authority,  the  Spokane  County 
Air  Pollution  Control  Authority,  and  the 
Yakima  Regional  Clean  Air  Authority)  is 
anticipated  in  the  near  future  and  will 
be  the  subject  of  a  separate  rulemaking. 
DATES:  This  action  will  be  effective  on 
February  1.  1999  without  further  notice, 
unless  EPA  receives  relevant  adverse 
comments  by  December  31.  1998.  If  EPA 
receives  such  comments,  then  it  will 
pubhsh  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  direct  final  rule  will  not  take 
effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Doug  Hardesty  at  the 
Region  X  office  fisted  below.  Copies  of 
the  requests  for  delegation  and  other 
supporting  documentation  are  available 
for  pubfic  inspection  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  X,  Office  of  Air  Quality 
(OAQ-107).  1200  Sixth  Avenue,  Seattle 
WA.  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Wullenweber,  US  EPA,  Region 
X  (OAQ-107),  1200  Sixth  Avenue, 
Seattle,  WA,  98101,  (206)  553-8760. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Section  112(1)  of  the  federal  Clean  Air 
Act  (CAA)  enables  the  EPA  to  approve 
State  and  local  air  toxics  programs  or 
rules  to  operate  in  place  of  the  federal 
air  toxics  program  or  rules.  The  federal 
air  toxics  program  implements  the 
requirements  found  in  section  112  of  the 
CAA  pertaining  to  the  regulation  of 
hazardous  air  pollutants.  Approval  of  an 
air  toxics  program  is  granted  by  EPA  if 
the  Agency  finds  that:  (1)  the  State  (or 
local)  program  is  "no  less  stringent" 
than  the  corresponding  federal  program 
or  rule,  (2)  the  State  (or  local)  has 
adequate  authority  and  resources  to 
implement  the  program,  (3)  the 
schedule  for  implementation  and 
compliance  is  sufficiently  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  federal  guidance.  Once 
approval  is  granted,  the  air  toxics 
program  can  be  implemented  and 
enforced  by  State  or  local  agencies,  as 
well  as  EPA. 

On  February  16,  1996  (see  61  FR 
6184),  EPA  proposed  to  approve  the 
request  of  Ecology  and  the  Washington 
local  agencies,  including  NWAPA, 
PSAPCA.  and  SWAPCA,  for  delegation 
of  authority  to  implement  and  enforce 
certain  40  CFR  Parts  61  and  63  NESHAP 
rules,  as  they  apply  to  Part  70  sources. 
On  August  26,  1996  [see  61  FR  43675), 
under  the  authority  of  CAA  section 
112(1)(5)  and  40  CFR  63.91,  EPA 
promulgated  final  interim  approval  of 


this  request.  EPA  also  promulgated 
interim  approval  of  NWAPA,  PSAPCA, 
and  SWAPCA 's  mechanism  for 
receiving  future  delegation  of  CAA 
section  112  standards  that  are  adopted 
unchanged  from  federal  standards  as 
promulgated.  Additionally,  EPA 
promulgated  interim  approval  of 
PSAPCA  and  SWAPCA 's  potential-to- 
emit  limiting  regulations  to  be 
recognized  as  federally  enforceable. 

hi  the  August  26, 1996,  rulemaking, 
EPA  granted  only  interim  approval  of 
the  request  for  delegation  because  EPA 
determuied  that  the  criminal  authorities 
under  Ecology's  statute,  RCW  70.94.430, 
did  not  meet  the  stringency 
requirements  of  40  CFR  70.11.  In  this 
respect,  EPA  retained  implementation 
and  enforcement  authority  for  these 
rules  as  they  appfied  to  non-Part  70 
sources  during  the  interim  period  or 
until  such  time  as  Ecology  and  the  local 
agencies  could  demonstrate  that  their 
criminal  authorities  met  EPA  stringency 
requirements.  Full  approval  has  been 
contingent  upon  a  demonstration  that 
Ecology  and  the  local  agencies'  criminal 
enforcement  authorities  are  consistent 
with  the  requirements  of  40  CFR 
70.11(a),  and  therefore  40  CFR 
63.91(b)(1)  and  (b)(6).  Specifically,  in 
the  proposed  interim  approval  notice 
(see  61  FR  6184),  EPA  requested  the 
following  of  Ecology  and  the  local 
agencies: 

(1)  Revise  RCW  70.94.430  to  provide 
for  maximum  criminal  penalties  of  not 
less  than  $10,000  per  day  per  violation, 
as  required  by  40  CFR  70.11(a)(3)(ii), 

(2)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against 
any  person  who  knowingly  makes  any 
false  material  statement,  representation 
or  certification  in  any  form,  in  any 
notice  or  report  required  by  a  permit,  as 
required  by  40  CFR  70.11(a)(3)(iii).  This 
provision  must  include  maximum 
penalties  of  not  less  than  $10,000  per 
dav  per  violation,  and 

(3)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against 
any  person  who  knowingly  renders 
inaccurate  any  required  monitoring 
device  or  method,  as  required  by  40  CFR 
70.11(a)(3)(iii).  This  provision  must 
include  maximum  penalties  of  not  less 
than  $10,000  per  day  per  violation,  or 

(4)  Demonstrate  to  the  satisfaction  of 
EPA  that  these  authorities  are  consistent 
with  40  CFR  70.11,  and  therefore  40 
CFR  61.91. 

In  response  to  EPA's  request.  Ecology 
submitted  a  letter  dated  October  7,  1996, 
that  addressed  these  issues.  This 
documentation  included  a  legal 
memorandum  fi-om  the  Washington 
State  Attorney  General's  Office  dated 
May  23,  1996,  explaining  how  the 
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statutory  authority  in  RCW  70.94.430(1) 
may  be  interpreted  to  provide  the 
required  authority,  which  satisfied 
condition  1.  In  addition.  Ecology 
amended  the  state  regulation  at 
Washington  Administrative  Code 
(WAC)  173^00-105(7)  and  (8)  to 
include  prohibitions  against  knowingly 
making  false  statements  and  knowingly 
rendering  inaccurate  any  monitoring 
device,  thus  satisfying  requirements  2 
and  3.  Furthermore,  in  a  letter  dated 
February  28, 1997,  Ecology  provided 
supporting  documentation  from 
NWAPA,  PSAPCA,  and  SWAPCA 
describing  how  they  each  have 
addressed  these  issues.  NWAPA  and 
PSAPCA  committed  to  enforcing  WAC 
173-400-105(7)  and  (8)  until  such  Ume 
as  they  might  adopt  their  own 
equivalent  regulations  on  this  subject. 
SWAPCA  is  requesting  delegation  based 
on  its  local  regulation,  SWAPCA  400- 
105(7)  and  (8),  which  contains  the  same 
language  as  the  state  rule.  Based  on 
information  provided  by  Ecology, 
NWAPA,  PSAPCA,  and  SWAPCA,  EPA 
has  determined  that  these  actions 
adequately  address  the  issue  of  adequate 
criminal  authorities  needed  to  meet  the 
requirements  of  40  CFR  70.11  and  61.91, 
and  to  obtain  final  delegation  for  all 
sources  within  NWAPA,  PSAPCA.  and 
SWAPCA's  jurisdiction. 

After  resolving  the  above  issues 
elated  to  criminal  authorities,  this 
delegation  was  again  delayed  due  to 
certain  state  regulations  which  EPA 
believed  conflicted  with  the 
enforcement  authorities  required  for 
delegation  of  federal  programs.  The 
regulation  in  question  was  the  State  of 
Washington's  Regulatory  Reform  Act  of 
1995  ("Act"),  codified  at  Chapter  43.05 
RCW.  The  Act  precludes  "regulatory 
agencies",  as  defined  in  RCW  43.05.010, 
from  assessing  civil  penalties  except  for 
a  violation  of  a  specific  permit  term  or 
condition;  a  repeat  violation;  a  violation 
that  is  not  corrected  within  a  reasonable 
period  of  time;  or  a  violation  that  has  a 
probability  of  placing  a  person  in  danger 
of  death  or  bodily  harm,  a  probability  of 
causing  more  than  minor  environmental 
harm,  or  of  causing  physical  damage  to 
the  property  of  another  in  excess  of  one 
thousand  dollars.  Counsel  for  PSAPCA 
has  provided  EPA  v«th  a  legal  opinion 
Stating  that  the  Act  does  not  apply  to 
local  air  pollution  control  authorities  in 
Washington  because  local  air  pollution 
control  authorities  are  not  "regulatory 
agencies"  within  the  meaning  of  the 
Act.  EPA  has  reviewed  the  statutory  and 
regulatory  language  relied  on  by 
PSAPCA's  coimsel  in  reaching  this 
conclusion  and  agrees  that  the  Act  does 
not  constrain  the  enforcement  authority 


of  local  air  pollution  control  authorities 
and  therefore  does  not  pose  a  bar  to 
delegation  of  CAA  programs  to  local  air 
pollution  control  agencies  in 
Washington. ' 

In  the  August  26, 1996.  rulemaking, 
EPA  granted  interim  approval  for 
delegation  of  the  regulations 
implementing  CAA  sections  112(g)  and 
112(j),  codified  at  40  CFR  Part  63, 
Subpart  B.  After  further  review,  EPA 
recognizes  that  Subpart  B  need  not  be 
delegated  under  the  section  112(1) 
approval  process.  When  promulgating 
the  regulations  implementing  CAA 
section  112(g),  EPA  stated  its  view  that 
"the  Act  directly  confers  on  the 
permitting  authority  the  obligation  to 
implement  section  112(g)  emd  to  adopt 
a  program  which  conforms  to  the 
requirements  of  this  rule.  Therefore,  the 
permitting  authority  need  not  apply  for 
approval  under  section  112(1)  in  order  to 
use  its  own  program  to  implement 
section  112(g)"  (see  61  FR  68397). 
Similarly,  when  promulgating  the 
regulations  implementing  section  112{j), 
EPA  stated  its  beUef  that  "section  112(1) 
approvals  do  not  have  a  great  deal  of 
overlap  with  the  section  112(j) 
provision,  because  section  112(j)  is 
designed  to  use  the  title  V  permit 
process  as  the  primary  vehicle  for 
establishing  requirements"  (see  59  FR 
26447).  Therefore,  state  or  local  agencies 
implementing  the  requirements  under 
sections  112(g)  and  112(j)  do  not  need 
approval  under  section  112(1).  As  a 
result,  EPA  is  not  taking  action  to  grant 
direct  final  delegation  of  40  CFR  Part  63, 
Subpart  B,  to  NWAPA,  PSAPCA,  and 
SWAPCA. 

Since  the  August  26,  1996, 
rulemaking.  Ecology  has  submitted 
updated  delegation  requests  on  behalf  of 
NWAPA,  PSAPCA,  and  SWAPCA. 
Ecology  submitted  requests  on  behalf  of 
NWAPA  on  March  21,  1997,  May  5, 


'  As  for  the  Act's  applicability  to  Ecology's 
enforcement  authorities,  in  letters  dated  June  10, 
1997,  and  November  20,  1997,  EPA  advised  Ecology 
that  the  Act  conflicted  writh  the  necessary 
enforcement  authority  required  for  authorization  or 
approval  of  federal  environmental  programs  to 
Ecology.  Subsequently,  on  December  10,  1997,  in 
accordance  with  RCW  43.05.902,  Ecology  formally 
notified  the  Governor  of  Washington  that  a  conflict 
existed  between  the  Act  and  the  requirements  for 
State  authorization  or  approval  of  certain  federal 
envirotunental  programs.  As  a  result  of  the 
determination  of  an  existing  conflict,  RCW 
43.05.040,  .050,  .060(3),  and  .070,  which  prohibit 
the  State  from  issuing  civil  penalties  except  under 
certain  circumstances,  were  deemed  to  be 
inoperative  to  several  State  environmental  programs 
administered  by  the  Department  of  Ecology, 
including  the  CAA  program.  In  reliance  on  this 
determination,  EPA  believes  that  the  conflict 
between  the  Act  and  the  requirements  for  EPA 
approval  of  Ecology's  CAA  programs  has  been 
addressed  by  rendering  inoperative  those  portions 
of  the  Act  that  conflicted  with  Ecology's  required 
enforcement  authorities. 


1997,  and  August  28, 1998,  to  update 
NWAPA's  delegation  request  such  that 
its  current  request  includes  certain 
subparts  in  40  CFR  Parts  61  and  63  in 
effect  on  May  14, 1998,  as  adopted  into 
NWAPA  Regulation  Section  104.2 
(effective  May  14.  1998).  On  November 
18,  1996  and  October  27,  1997,  Ecology 
submitted  requests  on  behalf  of 
PSAPCA  to  update  its  delegation 
request  such  that  its  current  request 
includes  certain  subparts  in  40  CFR 
Parts  61  and  63  in  effect  on  July  1, 1997, 
as  adopted  into  PSAPCA  Regulation  III. 
Section  2.02  (effective  November  1, 
1997).  On  February  28,  1997,  and  May 
14,  1998,  Ecology  submitted  requests  on 
behalf  of  SWAPCA  to  update  its 
delegation  request  such  that  its  current 
request  includes  certain  subparts  in  40 
CFR  Parts  61  and  63  in  effect  on  August 
1, 1996,  as  adopted  into  SWAPCA 
Regulation  400  Section  075  (effective 
November  21,  1996).  and  to  add 
SWAPCA  Regulation  400  Section  111  to 
its  delegation  request  for  potential-to- 
emit  regulations. 

Additionally.  Ecology  submitted  a 
request  on  behalf  of  PSAPCA  for 
approval  of  rule  adjustments  for  40  CFR 
Part  63,  Subparts  M  and  N  (Eh-ycleaning 
and  Chromium  Electroplating, 
respectively).  The  original  request  for 
the  40  CFR  Part  63,  Subpart  M  rule 
adjustment  was  dated  January  16,  1997, 
with  a  correction  letter  dated  September 
4,  1997.  The  request  for  the  40  CFR  Part 
63,  Subpart  N  rule  adjustment  was 
dated  June  26, 1997.  Because  EPA 
approval  of  the  requested  rule 
adjustments  will  require  a  more  detailed 
review  under  40  CFR  63.92,  EPA  will 
address  PSAPCA's  request  for  rule 
adjustments  in  a  separate  notice  to 
avoid  further  delay  of  this  delegation. 

NWAPA,  PSAPCA,  and  SWAPCA 
have  also  requested  that  EPA  waive  the 
Part  63  General  Provisions  notification 
requirements,  in  accordance  with  40 
CFR  63.9  and  63.10,  such  that  sources 
would  not  need  to  send  notifications 
arjd  reports  to  EPA.  Region  X.  Ecoldgy 
submitted  this  request  for  PSAPCA  in  a 
letter  dated  January  10.  1997.  for 
NWAPA  in  a  letter  dated  May  5,  1997. 
and  for  SWAPCA  in  a  letter  dated  May 
14,  1998.  These  three  local  agencies 
prefer  to  be  the  sole  recipient  of 
notifications  and  reports  to  reduce  the 
burden  on  sources  and  EPA. 

Ecology  submitted  a  letter  dated  July 
31,  1998,  describing  the  Washington 
state  process  for  delegating  the  federal 
hazardous  air  pollutants  program  to 
local  agencies  in  Washington.  Pursuant 
to  RCW  70.94.860,  Ecology  must  first 
accept  delegation  of  this  program  on 
behalf  of  the  local  agency  and  then 
redelegate  the  program  to  that  agency.  In 
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its  July  31.  1998,  letter.  Ecology 
included  the  delegation  orders  to  be 
signed  by  the  local  agencies  and 
Ecology.  These  orders  outUne  this 
redelegation  process.  Ecology  signed  the 
orders  for  each  agency  on  August  4. 
1998,  and  NWAPA.  PSAPCA.  and 
SWAPCA  signed  these  orders  on  August 

11.  1998,  August  14.  1998,  and  August 

12.  1998,  respectively.  As  described  in 
these  orders,  the  effective  date  of  the 
orders  is  the  same  as  the  effective  date 
of  this  pjle.  Therefore,  the  delegation  to 
these  agencies  via  Ecology  will  cause  no 
delay  in  this  delegation  to  NWAPA. 
PSAPCA.  and  SWAPCA. 

II.  EPA  Action 

A.  Delegation  of  specific  standards 

In  this  action,  under  the  authority  of 
CAA  section  112(1)(5)  and  40  CFR  63.91. 
EPA  is  promulgating  direct  final 
approval  of  Ecology's  request,  on  behalf 
of  NWAPA.  PSAPCA.  and  SWAPCA.  for 
program  approval  and  delegation  of 
authority  to  implement  and  enforce 
specific  40  CFR  Parts  61  and  63 
subparts,  as  listed  in  the  tables  at  the 
end  of  this  rule.  Consistent  with  RCW 
70.94.860,  EPA  is  delegating  this 
authority  to  Ecology  for  the  purpose  of 
redelegating  to  NWAPA.  PSAPCA.  and 
SWAPCA. 


With  this  delegation  (and  redelegation 
from  Ecology)  NWAPA.  PSAPCA.  and 
SWAPCA  will  have  primary 
implementation  and  enforcement 
responsibility,  but  EPA  retains  the  right, 
pursuant  to  CAA  section  112(1)(7).  to 
enforce  any  applicable  emission 
standard  or  requirement  under  CAA 
section  112.  In  addition.  EPA  does  not 
delegate  any  authorities  that  require 
implementation  through  rulemaking  in 
the  Federal  Register,  or  where  Federal 
overview  is  the  only  way  to  ensure 
national  consistency  in  the  application 
of  the  standards  or  requirements  of  CAA 
section  112.  Specifically,  the  EPA 
Administrator  has  the  authority  to 
approve  certain  changes  to,  or  make 
decisions  under,  certain  requirements  in 
the  General  Provisions.  This  authority  is 
in  40  CFR  Part  63,  Subpart  A.  EPA  is 
granting  NWAPA.  PSAPCA.  and 
SWAPCA  some  of  these  authorities,  and 
is  retaining  other  authorities,  as 
explained  below. 

In  a  memorandum  from  John  Seitz. 
Office  of  Air  Quality  Planning  and 
Standards,  dated  July,  10. 1998.  entitled. 
"Delegation  of  40  CFR  Part  63  General 
Provisions  Authorities  to  State  and 
Local  Air  Pollution  Control  Agencies," 
EPA  clarified  which  of  the  authorities  in 
the  General  Provisions  may  and  may  not 


be  delegated  to  state  and  local  agencies 
under  40  CFR  Part  63,  Subpart  E.  Such 
delegations,  as  authorized,  would 
enable  the  state  or  local  agency  to  carry 
out  the  Administrator's  responsibilities 
in  Subpart  A.  In  delegating  these 
authorities.  EPA  is  granting  NWAPA, 
PSAPCA,  and  SWAPCA  the  authority  to 
make  decisions  which  are  not  likely  to 
be  nationally  significant  or  to  alter  the 
stringency  of  the  underlying  standard. 
The  intent  is  that  these  agencies  will 
make  decisions  on  a  source-by-source 
basis,  not  on  a  source  category-wide 
basis. 

EPA.  Region  X,  has  determined  that 
NWAPA,  PSAPCA.  and  SWAPCA  have 
sufficient  resources  and  expertise  to 
implement  certain  sections  of  the 
General  Provisions,  and  EPA  is 
promulgating  direct  final  authority  for 
these  sections.  Listed  below  are  the  Part 
63.  Subpart  A.  sections  that  EPA  is 
delegating  to  NWAPA.  PSAPCA,  and 
SWAPCA.  Also,  listed  in  the  footnotes 
of  the  Parts  61  and  63  delegation  tables 
at  the  end  of  this  rule  are  the  authorities 
which  cannot  be  delegated  to  any  state 
or  local  agency;  which  EPA  therefore 
retains.2 

Part  63,  Subpart  A,  General  Provisions 
Authorities  Which  EPA  Is  Delegating  to 
NWAPA,  PSAPCA,  and  SWAPCA 


Section 

63.1   

63.6(e)  

63.6(f)  

63.6(h)  (except  63.6(h)(9)]  

63.7(c)(2)(i)  and  (d)  

63.7(e)(2)(i)  

63.7(e)(2)(ii)  and  (f) 

63.7(e)(2)(iii) 

63.7(e)(2)(iv)  and  (h)  (2),  (3) 

63.8(c)(1)  and  (e)(1) 

63.8(f)  

63.8(f) 

63.9  and  63.10  [except  63.10(f)] 


Auttioritjes 


Applicat)ility  Determinations. 

Operation  and  Maintenance  Requirements— Responsit)ility  for  Determining  Corr»)iance 

Compliance  with  Non-Opacity  Standards— Responsibility  for  Determining  Compliance 

Comptiance  with  Opacity  and  Visible  Emissions  Standards-Responsibility  for  Determining  Compliance 

Approval  of  Site-Specific  Test  Plans.  -y         v  <»»/«• 

Approval  of  Minor  Alternatives  to  Test  Methods. 

Approval  of  Intermediate  Alternatives  to  Test  Methods. 

Approval  of  Shorter  Sampling  Times  and  Volumes  When  Necessitated  by  Process  Variables  or  Other  Fac- 

Waiver  of  Performance  Testing. 

Approval  of  Site-Specific  Performance  Evaluation  (monitoring)  Test  Plans 

Approval  of  Minor  Alternatives  to  Monitoring. 

Approval  of  Intemiediate  Alternatives  to  Monitoring. 

Approval  of  Adjustments  to  Time  Periods  for  Submitting  Reports. 


In  delegating  40  CFR  63.9  and  63.10, 
"Approval  of  Adjustments  to  Time 
Periods  for  Submitting  Reports,"  these 
three  agencies  have  the  authority  to 
approve  adjustments  to  the  timing  that 
reports  are  due.  but  do  not  have  the 
authority  to  alter  the  contents  of  the 
reports.  For  Title  V  sources,  semiannual 
and  aiuiual  reports  are  required  by  Part 
70  and  nothing  herein  changes  that 
requirement. 


*For  authorities  which  are  not  addressed  in  this 
rulemaking  and  not  identified  in  any  Part  61  or  63 
Subparts  as  authorities  that  cannot  be  delegated,  the 
agencies  may  assume  that  the  authorities  in 
question  are  delegated. 


Certain  General  Provisions  authorities 
are  automatically  granted  to  NWAPA, 
PSAPCA.  and  SWAPCA  as  part  of  their 
Part  70  operating  permits  program 
approval  (regardless  of  whether  the 
operating  permits  program  approval  is 
interim  or  final).  These  are  40  CFR 
63.6(I)(1).  "Extension  of  Compliance 
with  Emission  Standards,"  and  63.5(e) 
and  (f).  "Approval  and  Disapproval  of 
Construction  and  Reconstruction." ^ 


'  Sections  112(1)  (1)  and  (3)  state  that  "Extension 
of  Compliance  with  Emission  Standards"  and 
"Approval  and  Disapproval  of  Construction  and 
Reconstruction"  can  be  implemented  by  the 
"Administrator  (or  a  State  with  a  permit  program 
approved  under  Title  V)."  EPA  interpreU  that  this 


Additionally,  for  40  CFR  63.6(I)(1). 
NWAPA.  PSAPCA,  and  SWAPCA  do 
not  need  to  have  been  delegated  a 
particular  standard  or  have  issued  a  Part 
70  operating  permit  for  a  particular 
source  to  grant  that  source  a  compliance 
extension. 

EPA  is  also  promulgating  direct  final 
approval  of  PSAPCA  Regulation  I. 
Article  6.  and  Regulation  III,  Appendix 
A;  and,  SWAPCA  RegulaUon  400-091, 
-110,  -111,  -112,  -113,  and  -114  under 
the  authority  of  section  112(1)  of  the  Act 


authority  does  not  require  delegation  through 
subpart  E  and,  instead,  is  automatically  granted  to 
States  as  part  of  their  Part  70  operating  permits 
program  approval. 
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[>r  Other  Fac- 


in  order  to  recognize  these  regulations 
as  federally  enforceable  for  purposes  of 
establishing  potential-to-emit  ' 
limitations. 

After  a  state  or  local  agency  has  been 
delegated  the  authority  to  implement 
and  enforce  a  NESHAP,  the  delegated 
agency  (in  this  case,  NWAPA,  PSAPCA, 
and  SWAPCA)  becomes  the  primary 
point  of  contact  with  respect  to  that 
NESHAP.  Pvusuant  to  40  CFR 
63.9(a)(4)(ii)  and  63.10(a)(4){ii),  EPA 
Region  X  waives  the  requirement  that 
notifications  and  reports  for  delegated 
standards  be  submitted  to  EPA  in 
addition  to  NWAPA,  PSAPCA.  and 
SWAPCA.  Therefore,  notifications  and 
reports  required  by  the  NESHAPs  must 
be  submitted  to  NWAPA,  PSAPCA,  and 
SWAPCA,  and  sources  within  those 
jurisdictions  will  not  need  to  send  a 
cx)py  to  EPA. 

In  delegating  the  authority  to 
implement  and  enforce  these  rules  and 
in  granting  a  waiver  of  EPA  notification 
requirements,  EPA  requires  that  these 
delegated  agencies  input  all  source 
information  into  the  Aerometric 
Information  Retrieval  System  (AIRS)  for 
iboth  point  and  area  sources.  This 
information  must  be  entered  into  the 
AIRS  system  by  September  30,  1999, 
and  must  be  updated  by  September  30 
levery  year  thereafter.  Additionally, 
diese  delegated  agencies  must  also 
report  to  EPA,  Region  X,  all  MACTRAX 
information  upon  request,  which  is 
typically  semiannually.  (MACTRAX 
provides  summary  data  for  each 
implemented  NESHAP  that  EPA  uses  to 
evaluate  the  Air  Toxics  Program.)  EPA 
also  expects  NWAPA,  PSAPCA,  and 
SWAPCA  to  provide  any  additional 
compliance  related  information  to  EPA, 
Region  X,  as  agreed  upon  in  the 
Compliance  Assurance  Agreement. 

Finally,  in  receiving  delegation  for 
specific  General  Provisions  authorities, 
NWAPA,  PSAPCA,  and  SWAPCA  must 
submit  to  EPA,  Region  X,  copies  of 
determinations  issued  pursuant  to  these 
authorities.  Such  determinations 
include:  applicability  determinations 
(63.1);  approval/ disapprovals  of 
construction  and  reconstruction  [63.5 
(e)  and  (f)];  approval/ disapprovals  of 
comphance  extensions  [63.6(I)(1)]; 
approval  of  shorter  sampling  times  and 
I  volumes  [63.7(e)(2)(iii)l;  waiver  of 
performance  testing  [63.7(e)(2)(iv)  and 
(h)(2),  (3)1;  approval  of  adjustments  to 
time  periods  for  submitting  reports  (63.9 
and  63.10);  approvals/disapprovals  of 
minor  [63.7(e)(2)(I)l  or  intermediate 
[63.7{e)(2)(ii)  and  (f)]  alternative  test 
methods;  and  approvals/ disapprovals  of 
minor  or  intermediate  alternative 
monitoring  methods  (63.8(f)].  NWAPA, 
PSAPCA,  and  SWAPCA  must  also 


forward  to  EPA,  Region  X,  copies  of  any 
notifications  received  piu^uant  to 
63.6(h)(7)(ii)  pertaining  to  the  use  of  a 
continuous  opacity  monitoring  system. 
Additionally,  EPA's  Emission 
Measurement  Center  of  the  Emissions 
Monitoring  and  Analysis  Division  must 
receive  copies  of  any  approved 
intermediate  changes  to  test  methods  or 
monitoring.  (For  definitions  of  major, 
intermediate  and  minor  alternative  test 
methods  or  monitoring  methods,  see  the 
July  10, 1998,  memorandum  from  John 
Seitz,  referenced  above.)  NWAPA, 
PSAPCA,  and  SWAPCA  should  forward 
these  intermediate  test  methods  or 
monitoring  changes  via  mail  or 
facsimile  to:  Chief,  Source 
Categorization  Group  A,  U.S.  EPA  (MD- 
19),  Research  Triangle  Park,  NC  27711, 
Facsimile  telephone  niunber:  (919)  541- 
1039. 

B.  Delegation  Mechanism  for  Future 
Standards 

Under  the  authority  of  CAA  section 
112(l)f5)  and  40  CFR  63.91,  EPA  is 
promulgating  direct  final  approval  of 
NWAPA,  PSAPCA,  and  SWAPCA's 
mechanism  for  streamlining  futiu« 
delegation  of  those  federal  NESHAP 
regulations  that  are  adopted  unchanged 
into  local  law.  In  this  respect,  NWAPA, 
PSAPCA,  and  SWAPCA  will  only  need 
to  send  a  letter  of  request  to  Ecology, 
and  Ecology  will  forward  that  request  to 
EPA  for  those  fixture  NESHAP 
regulations  which  the  local  agencies 
have  adopted  by  reference.  EPA  will 
respond  to  this  request  by  sending  a 
letter  back  to  Ecology  (and  sending  a 
copy  to  the  local  air  agency)  delegating 
the  NESHAP  standards  requested. 
Consistent  v«th  RCW  70.94.860, 
Ecology  will  forward  the  letter  to  the 
local  agency,  thus  redelegating  the 
future  NESHAPs  to  that  agency.  No 
further  formal  response  from  Ecology  or 
the  local  agency  will  be  necessary,  and 
if  no  negative  response  is  received  fitjm 
Ecology  or  the  local  agency  within  10 
days,  the  delegation  becomes  final.  A 
notice  of  the  delegation  will  be 
pubUshed  in  the  Federal  Register  to 
inform  the  public  that  the  delegation 
has  taken  place  and  to  indicate  where 
soiut;e  notifications  and  reports  should 
be  sent.  Furthermore,  NWAPA, 
PSAPCA,  and  SWAPCA  shall  update 
their  incorporations  by  reference  of  40 
CFR  Parts  61  and  63  standards  and 
request  updated  delegation  annually,  as 
ciurent  standards  are  revised  and  new 
standeu'ds  are  promulgated. 

C.  Opportunity  for  Public  Comment 

The  pubhc  was  provided  the 
opportunity  to  comment  on  the 
proposed  interim  approval  of  the 


request  for  delegation  of  certain  40  CFR 
Parts  61  and  63  standards,  as  apply  to 
Part  70  soiut»s,  on  February  16, 1996 
(see  61  FR  6184).  EPA  received  public 
comments  on  that  proposal  and 
responded  to  them  in  the  August  26. 
1996,  Federal  Register  (see  61  FR 
43675).  The  pubUc  has  not  been  given 
an  opportunity  to  comment  on  requests 
submitted  since  the  February  16,  1996. 
Federal  Register  and  on  delegation  of 
these  standards  as  they  apply  to  non- 
Part  70  sources.  However,  the  Agency 
views  the  approval  of  these  requests  as 
a  noncontroversial  action  and 
anticipates  no  adverse  comments. 
Therefore,  EPA  is  pubhshing  this  direct 
final  rule  without  prior  proposal. 
However,  in  the  Proposed  Rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  dociunent 
that  will  serve  as  the  proposal  for  this 
action  should  relevant  adverse 
comments  be  filed.  This  action  will  be 
effective  February  1,  1999  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comments  by 
December  31, 1998. 

If  EPA  receives  such  comments,  then 
it  will  pubUsh  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  direct  final  rule  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
efSective  on  February  1,  1999  and  no 
further  action  vfill  be  taken  on  the 
proposed  nde. 

m.  Summary  of  Action 

Piusuant  to  the  authority  of  CAA 
section  112(1)  of  the  Act  and  40  CFR 
Part  63  subpart  E,  EPA  is  promulgating 
direct  final  approval  of  Ecology's 
request,  on  behalf  of  NWAPA,  PSAPCA, 
and  SWAPCA,  for  program  approval 
and  delegation  of  authority  to 
implement  and  enforce  specific  40  CFR 
Parts  61  and  63  federal  NESHAP 
regulations  (as  apply  to  both  Part  70  and 
non-Part  70  sources)  which  have  been 
adopted  into  local  law.  EPA  is 
d^egating  this  authority  to  Ecology  for 
the  purpose  of  redelegating  it  to 
NWAPA.  PSAPCA.  and  SWAPCA. 
Additionally.  EPA  is  promulgating 
direct  final  approval  of  the  mechanism 
by  which  NWAPA.  PSAPCA,  and 
SWAPCA  will  receive  delegation  of 
hxtme  NESHAP  regulations  that  are 
adopted  unchanged  into  local  law;  and 
is  waiving  the  requirement  for  sources 
to  send  copies  of  notifications  and 
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reports  to  EPA.  Finally,  EPA  is 
promulgating  direct  final  approval  of 
PSAPCA  and  SWAPCA's  potential-to- 
emit  regulations  as  federally 
enforceable. 

rv.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

This  rule  is  not  subject  to  E.O.  13045, 
entitled,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  die  mandate  is 
unfunded,  EPA  must  provide  to  the 


Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  die  need  to  issue  the 
regulation,  hi  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  E.O.  13084  do  not  apply 
to  this  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  rule  on 
small  entities.  5  U.S.C.  603  and  604. 
Ahematively.  EPA  may  certify  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Delegation  of  authority  to  implement 
and  enforce  unchanged  federal 
standards  under  section  112(1)  of  the 
CAA  does  not  create  any  new 
requirements  but  simply  transfers 
primary  implementation  authorities  to 
the  State  (or  local)  agency.  Therefore, 
because  this  action  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected. 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
delegation  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  die  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  1.  1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  [see  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control,  Arsenic.  Asbestos. 
Benzene.  Beryllium.  Hazardous 
substances.  Mercury.  Reporting  and 
recordkeeping  requirements.  Vinyl 
Chloride. 


40  CFR  Part  i 

Environmf 
pollution  coi 
substances.  I 
recordkeepir 

Dated:  Octol 
Chuck  Garke 

Regional  Adm 

Title  40.  d 
the  Code  of  1 
amended  as 


1.  The  aut 
continues  to 

Authority: ' 

7414.  7416.  7( 
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40  CFR  Part  63 
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Environmental  protection.  Air 
pollution  control,  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  29, 1998. 
Chuck  aarke, 
Regional  Administrator,  Region  X. 

Title  40,  chapter  I,  parts  61  and  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  61— [AMENDED] 

^1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

AuAority:  42  U.S.C.  7401,  7412,  7413, 
7414,  7416,  7601  and  7602. 

$ubpart  A— General  Provisions 

2.  Section  61.04  is  amended  in 
paragraph  (a)  by  revising  the  "Region  X" 
address;  by  revising  paragraph  (b)(WW) 
(ii),  (iii),  and  (vii),  by  removing 
paragraph  (b)(wW)(viii);  and  by 


designating  the  existing  paragraph  (c) 
and  table  as  (c)(8),  adding  a  new  (c) 
introductory  text,  adding  and  reserving 
paragraphs  (c)  (1)  through  (7)  and  (9), 
and  by  adding  paragraph  (c)(10)  to  read 
as  follows: 

§61.04    Address. 

(a)*  *   ' 

Region  X  (Alaska,  Idaho,  Oregon, 
Washington),  Director,  Office  of  Air 
Quality,  U.S.  Environmental  Protection 
Agency,  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  WA  98101. 

(b)*   *   * 

(WW)(i)  *  *  * 

(ii)  Northwest  Air  Pollution  Authority 
(NWAPA),  1600  South  Second  Sti^t, 
Mount  Vernon,  WA  98273-5202. 

Note:  For  a  table  listing  NWAPA's 
delegation  status,  see  paragraph  (c)(10)  of  this 
section. 

(iii)  Puget  Soimd  Air  Pollution 
Control  Agency  (PSAPCA),  110  Union 
Sti^et,  Suite  500,  Seattle,  WA  98101- 
2038. 


Note:  For  a  table  listing  PSAPCA's 
delegation  status,  see  paragraph  (c)(10)  of  this 
section. 

***** 

(vii)  Southwest  Air  Pollution  Control 
Authority  (SWAPCA).  1308  NE  134th 
Street,  Vancouver,  WA  98685-2747. 

Note:  For  a  table  listing  SWAPCA's 
delegation  status,  see  paragraph  (c)(10)  of  this 
section. 

***** 

(c)  The  following  tables  Ust,  by 
Region,  the  specific  Part  61,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  that  have  been  delegated  to 
state  and  local  agencies. 

(l)a-<7)  [Reserved]. 

(8)*   *  • 

(9)  (Reserved) 

(10)  The  following  table  Usts  the 
specific  Part  61  standards  that  have 
been  delegated  unchanged  to  state  and 
local  air  pollution  control  agencies  in 
Region  X.  The  (X)  symbol  is  used  to 
indicate  each  subpart  that  has  been 
delegated. 
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I  Note  to  paragraph  (c)(10):  E)ates  in 
parenthesis  indicate  the  effective  date  of  the 
federal  rules  that  have  been  adopted  by  and 
delegated  to  the  state  or  local  air  pollution 
control  agency.  Therefore,  any  amendments 
made  to  these  delegated  rules  after  this 
effective  date  are  not  delegated  to  the  agency. 

PART  63— {AMENDED] 

1.  The  authority  citation  for  Part  63 
oontinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 


Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.13  is  amended  in 
paragraph  (a)  by  revising  the  "Region  X" 
address  to  read  as  follows: 

§63.13    Addresses  of  State  air  poHution 
control  agencies  and  EPA  Regional  Offices. 

(a)  *  *  * 

EPA  Region  X  (Alaska,  Idaho,  Oregon, 
Washington),  Director,  Office  of  Air 
QuaUty,  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  WA  98101. 


3.  Section  63.99  is  amended  by 
adding  and  reserving  paragraphs  (a)(29) 
throu^  (a)(46),  and  adding  (a)  (47)  to 
read  as  follows: 

%  63.99    Delegated  Federal  Authorities. 

(a)  *  *  • 

(29H46)  (Reserved) 

(47)  Washington. 

(i)  The  following  table  Usts  the 
specific  Part  63  standards  that  have 
been  delegated  unchanged  to  state  and 
local  air  pollution  control  agencies  in 
Washington.  The  (X)  symbol  is  used  to 
indicate  each  subpart  that  has  been 
delegated. 


Delegation  Status  for  Part  63  standards— Washi^ton 


Subpart 


A 

D 

F  .... 

G 

H  .... 

I  

L  .... 
M  ... 
N.... 
O.... 
Q... 
R.... 
T  .... 
U  .... 
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X.... 
V  .... 
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II  ... 
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KK. 

bo 
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QQ 
RR 
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JJJ 


General  Provisions^  

Early  Redactions - 

HON-SOCMI  

HON-Process  Vents  

HON-Equipment  Leaks 

HON-Negotiated  Leaks 

Coke  Oven  Batteries  

Perc  Dry  Cleaning  

Chromium  Electroplating  

Ethylene  OxkJe  Sterilizers  

Industrial  Process  Cooling  Towers 

Gasoline  Distribution 

Halogenated  Solvent  Cleaning 

Polymers  and  Resins  I  

Polymers  and  Resins  ll-Epoxy  

Secorxlary  Lead  Smelting  

Marine  Tank  Vessel  Loading 

Petroleum  Refineries  

Off-Site  Waste  and  Recovery 

Magnetic  Tape  Manufacturing  

Aerospace  Manufacturing  &  Rework 

ShipbuikJing  and  Ship  Repair  

Wood  Furniture  Manufacturing  Operations 

Printing  and  Publishing  Industry 

Tanks — Level  1  

Containers 

Surface  Impoundments 

Indivklual  Drain  Systems « 

Oil-Water  Separators   and   Organic-Water 

Separators. 
Polymers  and  Resins  IV 
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SWA 
PCA^ 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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YRC  A 
A8 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


1  Washington  Department  of  Ecology 

2  Benton  Clean  Air  Authority 

3  Northwest  Air  Pollution  Auttiority  (5/14/98) 
*  Olympic  Air  Pollution  Control  Authority 

5  Puget  Sound  Air  Pollution  Control  Agency  (7/1/97) 

6  Spokane  County  Air  Pollution  Control  Authority 

7  Southwest  Air  Pollution  Control  Authority  (8/1/96) 

'I^iesTS  m^y"r^f  te*5^lSated  include:  40  CFR  63.6(g);  63.6(h)(9):  63.7(e)(2)(ii)  and  (0  for  approval  of  major  atternativ^^^^ 
metlxX^63  8(f)  for  approval  of  major  alternatives  to  monitoring;  63.10(f);  and  all  authorities  identified  in  the  subparts  (i.e    under   Dele^^on  o^ 
AShSriS")  ttia  bannot  be  delegat^.  For  definitions  of  minor,  intermediate,  and  major  alternatn.es  1°  ifl'^«^^/."?^nxKi.ton,^  ^^n^^.^SX 
dum  from  John  Seitz.  Office  of  Air  Quality  Planning  and  Standards,  dated  July,  10,  1998,  entitled,  "Delegation  of  40  CFR  Part  63  General  Provi- 
I  $ions  Authorities  to  State  and  Local  Air  Pollution  Control  Agencies." 
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Note  to  paragraph  (a)(47):  Dates  in 
parenthesis  indicate  the  effective  date  of  the 
federal  rules  that  have  been  adopted  by  and 
delegated  to  the  state  or  local  air  pollution 
control  agency.  Therefore,  any  amendments 
made  to  these  delegated  rules  after  this 
effective  date  are  not  delegated  to  the  agency. 

(FR  Doc.  98-31240  Filed  11-30-  98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

42  CFR  Part  50 
Rin  0930-2A00 

Simplification  of  Grant  Appeals 
Process 

AGENCY:  Health  and  Human  Services 

Department. 

ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  42  CFR  part  50. 
subpart  D.  the  Indian  Health  Service 
(IHS)  and  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  (formerly,  the  Alcohol.  Drug 
Abuse  and  Mental  Health 
Administration)  have  provided  an 
informal  level  of  appeal  on  those  grant 
related  disputes  subject  to  the 
departmental  appeal  procedures 
codified  at  45  CFR  part  16.i  The 
Department  of  Health  and  Human 
Services  is  amending  its  regulations  to 
remove  IHSA  and  ADAMHA  (now 
SAMHSA)  from  the  list  of  agencies  to 
which  those  informal  appeal  procedures 
apply  and  thus  permit  aggrieved 
grantees  direct  access  to  the 
Departmental  Appeals  Board  and  that 
Board's  original  jurisdiction. 

DATES:  The  regulation  is  effective 
December  31,  1998. 

FOR  FURTHER  INFORMATION:  For  the 
hidian  health  Service.  Ms.  M.  Kay 
Carpentier.  (301)  443-5204;  for  the 
Substance  Abuse  and  Mental  Health 
Services  Administration.  Thomas  M. 
Reynolds.  (301)  443-0179. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  proposed  rulemaking  (NPRM)  was 
published  in  the  Federal  Register  on 
February  25. 1998  (Vol.  63.  No.  37. 
pages  9499-9500).  That  Notice  proposed 
to  amend  42  CFR  part  50,  subpart  D.  to 
eliminate  the  requirement  that  grantees 
must  exhaust  their  appeal  rights  at  the 
IHS  or  SAMHSA  level  prior  to  bringing 
a  grant  dispute  before  the  Departmental 


'  Section  161  of  the  ADAMHA  Reorganization 
Act.  Pub.  L.  102-321  (July  10,  1992),  provides  that 
references  in  any  regulations  to  ADAMHA  shall  be 
deemed  to  refer  to  SAMHSA  and,  accordingly,  the 
informal  level  of  appeal  was  available  to 
SAMHSA 's  grantees. 


Appeals  Board.  Accordingly,  this 
proposed  change  would  permit  affected 
grantees  immediate  access  to  the 
Departmental  Appeals  Board.  No 
comments  were  received. 

Consequently,  the  Department  is 
amending  42  CFR  part  50,  subpart  D.  to 
remove  IHS  and  ADAMHA  (now 
SAMHSA)  from  the  list  of  agencies  to 
!    which  the  regulations  apply  as  proposed 
by  the  NPRM.  As  a  resuh.  grantees 
wishing  to  appeal  IHS's  and  SAMHSA 's 
eligible  adverse  determinations  will  be 
entitled  to  appeal  such  determinations 
directly  to  the  Departmental  Appeals 
Board.  In  addition.  42  CFR  part  50. 
subpart  D.  is  revised  to  reflect 
organizational  changes  in  the 
Department,  particularly  that  pertaining 
to  the  pubhc  Health  Service. 

Economic  Impact 

This  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  otherwise  meet  the  criteria 
for  a  major  rule  under  Executive  Order 
12291,  and  therefore  does  not  require  a 
regulation  impact  analysis.  Further,  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  and  therefore  does  not  require 
a  regulatory  flexibility  analysis  under 
the  Regulatory  Flexibility  Act  of  1980. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  under  section  6(a)(3) 
of  that  Order  and  so  has  been  exempted 
from  review  by  the  Office  of 
Management  and  Budget  under  that 
Order. 

Paperwork  Reduction  Act 

There  are  no  new  paperwork 
requirements  subject  to  the  Office  of 
Management  and  Budget  approval 
imder  the  Paperwork  Reduction  Act  of 
1980. 

List  of  Subjects  in  42  CFR  Part  50 

Administrative  practice  and 
procedure,  Grant  programs— Health, 
Health  care. 

Approved:  November  20,  1998. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  sub  part  D  of  part  50  of  Title 
52  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  50— {AMENDED] 

1.  The  authority  citation  for  part  42. 
Subpart  D.  continues  to  read  as  follows: 


Authority:  Sec.  215,  Public  Health  Service 
Act,  58  Stat.  690  (42  U.S.C.  216);  45  CFR 
16.3(c). 

2.  Section  50.401  is  revised  to  read  as 
follows: 

§  50.401    What  Is  the  purpose  of  this 
subpart? 

This  subpart  establishes  an  informal 
procedure  for  the  resolution  of  certain 
postaward  grant  and  cooperative 
agreement  disputes  within  the  agencies 
and  offices  identified  in  §  50.402. 

3.  Section  50.402  is  revised  to  read  as 
follows: 

§  50.402    To  what  programs  do  these 
regulations  apply? 

This  subpart  apphes  to  all  grant  and 
cooperative  agreement  programs,  except 
block  grants,  which  are  administered  by 
the  National  Institutes  of  Health;  the 
Health  Resources  and  Services 
Administration;  the  Centers  for  Disease 
Control  and  Prevention;  the  Agency  for 
Toxic  Substances  and  Disease  Registry; 
the  Food  and  Drug  Administration;  and 
the  Office  of  the  Assistant  Secretary  for 
Public  Health  and  Science.  For  purposes 
of  this  regulation,  the  entities  are 
hereinafter  referred  to  as  "agencies." 

4.  The  third  sentence  of  §  50.403  is 
revised  to  read  as  follows: 

§  50.40J   What  Is  the  policy  basis  for  these 
procedures? 

*   *   *  This  subpart  provides  such  an 
informal  preliminary  procedure  for 
resolution  of  disputes  in  order  to 
preclude  submission  of  cases  to  the 
Departmental  Appeals  Board  before  an 
agency  identified  in  §  50.402  has  had  an 
opportimity  to  review  decisions  of  its 
officials  and  to  settle  disputes  with 
grantees. 

5.  In  §  50.404.  paragraph  (a) 
introductory  text  and  the  first  sentence 
of  paragraph  (b)  are  revised  to  read  as 
follows: 

§  50.404    What  disputes  pre  covered  by 
these  procedures? 

(a)  These  procedures  are  applicable  to 
the  following  adverse  determinations 
under  discretionary  project  grants  and 
cooperative  agreements  (both  referred  to 
in  this  subpart  as  grants)  issued  by  the 
agencies  identified  at  §  50.402; 
***** 

(b)  A  determination  subject  to  this 
subpart  may  not  be  reviewed  by  the 
review  committee  described  in  §  50.405 
unless  an  officer  or  employee  of  the 
agency  has  notified  the  grantee  in 

writing  of  the  adverse  determination. 

*   *   * 

6.  In  §  50.405.  the  second  sentence  is 
removed  and  the  first  sentence  is 
revised  to  read  as  follows: 
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§  50.405    What  Is  the  structure  of  review 
committees? 

The  head  of  the  agency,  or  his  or  her 
designee,  shall  appoint  review 
committees  to  review  adverse 
determinations  made  by  officials  for 
programs  under  their  jurisdiction.  *  *  * 

7.  §  50.406,  paragraphs  (a),  (c),  (d)  and 
(g)  and  the  first  sentence  of  (e)  are 
revised  to  read  as  follows: 

§50.406    What  are  the  steps  tn  the 
process? 

(a)  A  grantee  with  respect  to  whom  an 
adverse  determination  described  in 
§  50.404(a)  above  has  been  made  and 
who  desires  a  review  of  that 
determination  must  submit  a  request  for 
such  review  to  the  head  of  the 
appropriate  agency  or  his  or  her 
designee  no  later  dian  30  days  after  the 
written  notification  of  the  determination 
is  received,  except  that  if  the  grantee 
shows  good  cause  why  an  extension  of 
time  should  be  granted,  the  head  of  the 
appropriate  agency  or  his  or  her 
designee  may  grant  an  extension  of 
Ume. 
»        *        »        »        * 

(c)  When  a  request  for  review  has 
been  filed  under  this  subpart  with 
respect  to  an  adverse  determination,  no 
action  may  be  taken  by  the  awarding 
agency  pursuant  to  such  determination 
until  the  request  has  been  disposed  of, 
except  that  the  fifing  of  the  request  shall 
not  affect  any  authority  which  the 
agency  may  have  to  suspend  assistance 
or  otherwise  to  withhold  or  defer 
payments  imder  the  grant  during 
proceedings  imder  this  subpart.  This 
paragraph  does  not  require  the  awarding 
agency  to  provide  continuation  funding 
during  the  appeal  process  to  a  grantee 
whose  noncompeting  continuation 
award  has  been  denied. 

(d)  Upon  receipt  of  a  request  for 
review,  the  head  of  the  agency  or  his  or 
iher  designee  will  make  a  decision  as  to 
whether  the  dispute  is  reviewable  imder 
this  subpart  and  will  promptly  notify 
the  grantee  and  the  office  responsible 
for  the  adverse  determination  of  this 
decision.  If  the  head  of  the  agency  or  his 
or  her  designee  determines  that  tbe 
dispute  is  reviewable,  he  or  she  will 
forward  the  matter  to  the  review 
committee  appointed  imder  §  50.405. 

(e)  The  agency  involved  wall  provide 
the  review  committee  appointed  under 
§  50.405  with  copies  of  all  relevant 
background  materials  (including 
applications(s),  award(s),  summary 
statement(s),  and  correspondence)  and 

1  any  additional  pertinent  information 
available.  •  *  * 
»        «        *        *        * 

(g)  The  review  committee  may,  at  its 
<  discretion,  invite  the  grantee  and/ or  the 


agency  staff  to  discuss  the  pertinent 
issues  writh  the  committee  and  to  submit 
such  additional  information  as  the 
committee  deems  appropriate. 

***** 

IFR  Doc.  98-31869  Filed  11-30-98;  8:45  am] 
BILLING  CODE  4162-20-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2500,  2501,  2502,  2503, 
2504,  2505,  and  2506 

RIN  3045-^A20 

Removal  of  Regulations  for  the  Former 
Commission  for  National  and 
Community  Service 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Final  rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  hereby  removes 
obsolete  regulations.  These  regulations 
are  related  to  the  programs  of  its 
predecessor  agency,  the  Commission  on 
National  and  Community  Service,  and 
are  no  longer  needed.  The  part  numbers 
of  the  removal  regulations  are  being 
reserved  for  future  Corporation  for 
National  and  Community  Service 
regulations. 

DATES:  The  removal  of  these  regulations 
is  effective  on  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  H.  HiUon,  (202)  606-5000, 
ext.  396. 

SUPPLEMENTARY  INFORMATION:  The 
National  and  Community  Service  Act  of 
1990,  Fubfic  Law  101-610. 104  Stat. 
3127,  created  the  Commission  on 
National  and  Community  Service  and 
authorized  a  number  of  programs  to 
provide  federal  financial  assistance  to 
organizations  that  conducted  national 
service  programs.  Pursuant  to  PubUc 
Law  101-610,  the  Commission  adopted 
regulations  to  implement  its  programs 
as  45  C.F.R.  Parts  2500,  to  2506. 

Subsequently  the  National  and 
Community  Service  Trust  Act  of  1993, 
Pubhc  Law  103-82,  107  Stat.  785, 
amended  the  1990  Act  by:  substituting 
new  provisions  replacing  the  programs 
originally  authorized  imder  the  1900 
Act;  creating  the  Corporation  for 
National  and  Community  Service  to 
carry  out  the  new  programs;  and 
transferring  the  functions  and  personnel 
of  the  Commission  to  the  Corporation. 
The  Corporation  has  published  its  ovra 
regulations  implementing  national 
service  programs  as  authorized  under 
the  1993  amendments  to  the  1990  Act. 
Because  the  Corporation  does  not 


implement  programs  under  the  terms  of 
the  original  1990  Act  and  former 
Commission  regulations,  these 
regulations  are  being  removed. 
However,  the  part  numbers  for  those 
regulations  are  being  reserved  for  future 
Corporation  regulations. 

List  of  Subiects 

45  CFR  Part  2500 

Grant  programs — social  programs, 
Vokmteers. 

45  CFR  Part  2501 

Elementary  and  secondary  education. 
Grant  programs — social  programs. 
Volunteers,  Youth. 

45  CFR  Part  2502 

Colleges  and  universities.  Grant 
programs — social  programs,  Volunteers. 

45  CFR  Part  2503 

Grant  programs — social  programs. 
Natural  resources.  Volunteers,  Youth. 

45  CFR  Part  2504 

Community  action  programs.  Grant 
programs — social  programs.  Volunteers. 

45  CFR  Part  2505 

Community  development.  Grant 
programs — social  programs.  Volunteers. 

45  CFR  Part  2506 

Administrative  practice  and 
procedure.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Volunteers. 

PARTS  2500  THROUGH  2506 
[REMOVED  AND  RESERVED] 

For  reasons  stated  in  the  preamble, 
the  Corporation  for  National  and 
Community  Service,  under  the  authority 
oiA3  U.S.C.  12501  et  seq.,  hereby 
amends  45  CFR  Chapter  XXV  by 
removing  and  reserving  Parts  2500, 
2501,  2502,  2503,  2504,  2505,  and  2506. 

Dated:  November  25,  1998. 
Kenneth  L.  Klothoi, 

General  Counsel. 

[PR  Doc.  98-31971  Filed  11-30-98;  8:45  am) 

BtLUNG  CODE  a0S0-2S-U 


66064 


Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  538 

[Docket  No.  NHTSA-98-3429] 

RIN  2127-AF37 

Minimum  Driving  Range  for  Dual 
Fueled  Electric  Passenger 
Automobiles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTJON:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
minimum  driving  range  of  7.5  miles  for 
dual  fueled  electric  passenger 
automobiles,  otherwise  known  as  hybrid 
electric  vehicles  (HEVs),  when  operating 
on  the  EPA  urban  cycle  and  a  minimum 
driving  range  of  10.2  miles  on  the  EPA 
highway  cycle.  The  purpose  of 
estabUshing  the  range  is  to  meet 
statutory  requirements  intended  to 
encourage  the  production  of  HEVs.  An 
HEV  which  meets  the  range  would 
qualify  to  have  its  fuel  economy 
calculated  according  to  a  special 
procedure  that  would  facilitate  the 
efforts  of  its  manufactiu-er  to  comply 
with  the  corporate  average  fuel  economy 
standards. 

DATES:  This  final  rule  is  effective 
February  1. 1999.  Petitions  for 
reconsideration  must  be  submitted  by 
January  16.  1999. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  EX: 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
P.L.  Moore,  Motor  Vehicle 
Requirements  Division,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW,  Washington,  DC  20590,  (202) 
366-5222. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Alternative  Motor  Fuels  Act  of  1988 

Section  6  of  the  Alternative  Motor 
Fuels  Act  of  1988  amended  the  fuel 
economy  provisions  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act)  by  adding  a  new 
section  513,  "Manufacturing  Incentives 
for  Automobiles."  Section  513 
contained  incentives  for  the 
manufacture  of  vehicles  designed  to 
operate  on  alcohol  or  natural  gas. 


including  dual  fuel  vehicles,  i.e., 
vehicles  capable  of  operating  on  one  of 
those  alternative  fuels  and  either 
gasoline  or  diesel  fuel. 

Section  513  provided  that  dual  fuel 
vehicles  meeting  specified  criteria 
quahfy  for  special  treatment  in  the 
calculation  of  their  fuel  economy  for 
purposes  of  the  corporate  average  fuel 
economy  (CAFE)  standards.  The  fuel 
economy  of  a  qualifying  vehicle  is 
calculated  in  a  manner  that  results  in  a 
relatively  high  fuel  economy  value,  thus 
encouraging  its  production  as  a  way  of 
facilitating  a  manufacturer's  compliance 
with  the  CAFE  standards.  One  of  the 
qualifying  criteria  for  passenger 
automobiles  was  to  meet  a  minimum 
driving  range,  which  was  to  be 
established  by  NHTSA. 

NHTSA  was  required  to  establish  two 
minimum  driving  ranges,  one  for  "dual 
energy"  (alcohol/gasoline  or  diesel  fuel) 
passenger  automobiles  when  operating 
on  alcohol,  and  the  other  for  "natural 
gas  dual  energy"  (natural  gas/gasoHne  or 
diesel  fuel)  passenger  automobiles  when 
operating  on  natural  gas.  In  establishing 
the  driving  ranges,  NHTSA  was  to 
consider  the  purposes  of  the  Alternative 
Motor  Fuels  Act,  consumer 
acceptability,  economic  practicability, 
technology,  environmental  impact, 
safety,  driveability,  performance,  and 
any  other  factors  deemed  relevant. 

The  Alternative  Motor  Fuels  Act  and 
its  legislative  history  made  it  clear  that 
the  driving  ranges  were  to  be  low 
enough  to  encourage  the  production  of 
dual  fuel  passenger  automobiles,  yet  not 
so  low  that  motorists  would  be 
discouraged  by  a  low  driving  range  fi-om 
actually  fueling  their  vehicles  with  the 
alternative  fuels. 

B.  Energy  Policy  Act  of  1 992 

The  Energy  Policy  Act  of  1992 
amended  section  513  of  the  Cost 
Savings  Act  to  expand  the  scope  of  the 
alternative  fuels  it  promotes.  The 
amended  section  provided  incentives 
for  the  production  of  vehicles  using,  in 
addition  to  alcohol  and  natural  gas, 
liquified  petroleum  gas,  hydrogen,  coal 
derived  liquid  fuels,  fuels  (other  than 
alcohol)  derived  &t)m  biological 
materials,  electricity  (including 
electricity  from  solar  energy),  and  any 
fuel  NHTSA  determines,  by  rule,  is 
substantially  not  petroleum  and  would 
yield  substantial  energy  security 
benefits  and  substantial  environmental 
benefits. 

Section  513  continued  to  provide 
incentives  for  the  production  of  dual 
fuel  vehicles,  i.e.,  vehicles  that  operate 
on  one  of  a  now  expanded  list  of 
alternative  fuels,  including  electricity, 
and  on  gasoline  or  diesel  fuel.  NHTSA 


notes  that  some  statutory  terminology 
was  changed  by  the  1992  amendments. 
Among  other  things,  the  terms  "dual 
energy"  and  "natural  gas  dual  energy" 
were  dropped,  and  the  terms 
"alternative  fueled  automobile," 
"dedicated  automobile,"  and  "dual 
fueled  automobile"  were  added. 

Section  513  also  continued  to  require 
dual  fueled  passenger  automobiles  to 
meet  specified  criteria,  including 
meeting  a  minimum  driving  range,  in 
order  to  qualify  for  the  special  treatment 
in  the  calculation  of  their  fuel  economy 
forpurposes  of  the  CAFE  standards. 
The  1992  amendments  necessitate 
amending  Part  538.  The  agency  must 
establish  a  minimum  driving  range  for 
the  expanded  scope  of  dual  fueled 
vehicles.  Minimum  driving  range 
standards  for  all  dual  energy  passenger 
automobiles  except  electric  vehicles 
were  established  by  a  final  rule  issued 
on  March  21,  1996.  (61  FR  14507) 

On  July  5,  1994,  the  Cost  Savings  Act 
was  revised  and  codified  "without 
substantive  change."  The  provisions 
formerly  found  in  section  513  of  the 
Cost  Savings  Act  are  now  at  49  U.S.C. 
32901,  32905,  and  32906.  In  setting  the 
minimum  driving  range  for  dual  energy 
electric  passenger  automobiles,  NHTSA 
is  required  by  49  U.S.C.  32901(c)(3)  to 
consider  the  purposes  set  forth  in 
section  3  of  the  Alternative  Motor  Fuels 
Act  of  1988  as  amended  by  the  1992 
Energy  Policy  Act: 

(1)  To  encourage  the  development  and 
widespread  use  of  methanol,  ethanol,  natural 
gas,  other  gaseous  fuels,  and  electricity  as 
transportation  fuels  by  consumers;  and 

(2)  To  promote  the  production  of 
alternatively  fueled  motor  vehicles. 

Section  32901(c)(3)  also  requires  that 
the  agency  consider  consiuner 
acceptability,  economic  practicability, 
technology,  enviroiunental  impact, 
safety,  drivability.  performance,  and 
other  relevant  factors  in  setting  a 
minimum  driving  range. 

C.  Regulatory  Background 

To  aid  the  agency  in  relating  the  data 
on  driving  range  for  dual  fueled  electric 
vehicles  to  the  unique  characteristics  of 
dual  fueled  passenger  automobiles, 
NHTSA  published  a  Request  for 
Comments  in  the  Federal  Register  (59 
FR  48589)  on  September  22,  1994.  In 
that  document,  the  agency  posed  a 
number  of  questions  on  the  use  of  dual 
fueled  electric  passenger  automobiles 
relating  to  the  determination  of  a 
driving  range  that  would  serve  the 
purposes  of  the  Alternative  Motor  Fuels 
Act  and  the  Energy  Policy  Act. 

NHTSA  publisned  a  notice  of 
proposed  rulemaking  (NPRM)  on 
January  3,  1997  (62  FR  375).  Based  on 
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NHTSA's  review  of  comments  in 
response  to  the  Request  for  Comments, 
a  review  of  current  literature,  studies  of 
current  industry  capabilities,  an 
assessment  of  the  available  technology, 
and  existing  statutory  requirements,  the 
agency  proposed  to  set  the  minimiun 
driving  range  for  HEVs,  even  though 
operating  solely  on  electricity,  at  17.7 
miles — ^the  range  required  to  complete 
one  EPA  urban/highway  cycle  under  the 
current  Federal  Test  Procedure  (FTP). 
The  NPRM  stated  the  agency's  view 
that  setting  a  minimum  driving  range  at 
17.7  miles  would  ensure  that  HEVs  will 
have  sufficient  driving  range  to  meet  the 
needs  of  consumers  while  also 
encouraging  HEV  development.  NHTSA 
tentatively  concluded  that  a  17.7  mile 
minimum  range  would  not  be  so 
stringent  as  to  foreclose  the 
development  of  vehicles  relying  on  new 
technologies  or  entry  into  the  market 
without  unduly  large  expenditxu^s  of 
capital  resources.  The  proposed  range 
was  considered  to  be  sufficient  to  meet 
the  needs  of  many  vehicle  users.  The 
agency  also  noted  that  setting  the 
minimvun  driving  range  at  17.7  miles 
would  allow  the  use  of  EPA  test 
procedures,  where  one  complete 
highway  and  urban  cycle  consists  of 
17.7  miles. 

i    The  NPRM  also  indicated  that  the 
proposed  minimum  driving  range 
contemplated  oj>eration  of  the  vehicle 
solely  on  electric  power  when  some 
hybrid  designs  under  consideration  are 
full-time  hybrids,  hi  these  vehicles, 
electric  and  internal  combustion 
engines  are  designed  to  complement 
each  other  and  may  not  have  sufficient 
power  alone  to  adequately  propel  the 
vehicle.  NHTSA  also  observed  that 
Other  designs  in  which  the  vehicle  may 
be  operated  on  electric  power  alone  may 
not  have  sufficient  range  to  meet  the 
proposed  17.7  mile  minimum  range. 
The  agency  tentatively  concluded  that 
calculation  of  the  fuel  economy  of  a 
dual  fueled  automobile  imder  Section 
513  of  the  Cost  Savings  Act  (now  49 
U.S.C.  32905)  requires  that  the  vehicle 
be  operated  solely  on  the  alternative 
fuel  and,  as  set  forth  in  49  U.S.C. 
32904(c),  have  its  energy  consumption 
measured  through  use  of  the  EPA 
combined  urban  and  highway  cycle.  In 
the  NPRM,  NHTSA  indicated  its 
tentative  view  that  this  statutory 
requirement  compelled  a  minimiun 
driving  range  specifying  electric-only 
'  operation  for  a  distance  equivalent  to 
one  EPA  cycle. 

D.  Hybrid  Electric  Vehicle  Driving  Range 
Bequirements 

NHTSA  received  comments  regarding 
driving  range  proposed  in  the  NPRM 


from  Toyota,  Mercedes  Benz,  the 
American  Automobile  Manufacturers 
Association  (AAMA)  and  Jeffrey  J. 
Rorming.  In  addition,  the  agency 
received  comments  from  the 
Department  of  Energy  (DOE)  in  response 
to  a  draft  NPRM  which  NHTSA  had 
forwarded  to  DOE  for  review. 

Toyota  expressed  opposition  to  the 
proposed  17.7  mile  electric-only 
minimum  driving  range.  The  company 
stated  that  such  a  range  will  hmit  the 
development  of  HEVs  by  forcing 
increased  battery  volume.  This 
increased  battery  volume,  in  Toyota's 
view,  would  drive  up  costs  and  make 
HEVs  less  attractive  to  consumers. 
Toyota  also  indicated  that  the  proposed 
range  would  force  an  emphasis  on  the 
employment  of  batteries  and  electricity 
in  comparison  to  other  configurations  in 
which  fuel  powered  engines  amd 
batteries  are  used  together.  Toyota 
further  suggested  that  the  minimum 
driving  range  should  be  set  at  zero  in 
order  to  promote  the  maximum 
development  of  new  technologies. 

The  American  Automobile 
Manufacturers  Association  (AAMA)  also 
suggested  that  the  minimiun  driving 
range  for  HEVs  be  set  at  zero  because 
any  other  driving  range  would  serve  as 
a  disincentive  for  the  development  of 
HEVs.  The  AAMA  submission  argued 
that  the  use  of  an  electric-only  mode  of 
operation  for  measuring  driving  range 
would  provide  an  advantage  to  vehicles 
capable  of  driving  on  electricity  only. 
As  some  hybrid  designs  would  not  have 
this  capability  but  may  also  be  able  to 
recharge  their  batteries  from  an  external 
source,  AAMA  contends  that  a  driving 
range  greater  than  zero  would 
unnecessarily  restrict  development  of 
hybrids  that  would  otherwise  be  eligible 
for  CAFE  incentives.  AAMA  further 
suggestedthat  if  NHTSA  concludes  that 
it  must  set  a  driving  range  greater  than 
zero,  that  HEVs  with  an  all  electric 
range  should  be  required  to  meet  only 
7.5  miles  on  the  urban  cycle  and  10.2 
miles  on  the  highway  cycle  in  two 
separate  tests  with  charging  allowed 
prior  to  each  test.  For  vehicles  that  do 
not  have  the  capability  to  complete  this 
suggested  test  cycle  on  electric  power, 
AAMA  suggested  that  an  alternative  test 
procedure  for  measuring  range  be 
developed. 

Mercedes-Benz  also  opposed  the 
proposed  17.7  mile  minimum  driving 
range.  In  its  comments,  Mercedes 
advocated  that  no  minimum  driving 
range  be  set  in  the  final  rule  and  that 
doing  otherwise  would  limit  the  ability 
of  manufacturers  to  introduce  promising 
designs  and  configurations.  Mercedes 
also  agreed  with  the  agency's  view  that 
section  32905  requires  that  alternative 


fueled  vehicles  be  operated  solely  on  an 
alternative  fuel  to  calculate  fuel 
economy  and  that  49  U.S.C.  §  32904(c) 
requires  the  use  of  a  combined  urban 
and  highway  cycle  that  is  55%  urban 
and  45%  highway.  The  company 
argued,  however,  that  the  selection  of 
the  17.7  mile  EPA  cycle  ignores  the 
provisions  in  §  32904(c)  allowring  fuel 
economy  calculations  to  be  based  on 
procedures  giving  comparable  results  to 
the  EPA  cycle.  In  Mercedes'  view,  a  fuel 
ecdnomy  test  comparable  to  the  existing 
EPA  cycle  which  does  not  require  a 
vehicle  to  travel  17.7  miles  could  be 
developed.  Therefore,  Mercedes 
contended  that  the  agency's 
determination  that  a  17.7  mile  driving 
range  must  be  used  to  measure  fuel 
economy  was  incorrect.  Mercedes  also 
argued  that  the  agency's  prehminary 
finding  that  the  17.7  mile  range  was 
appropriate  for  meeting  consumer  needs 
and  expectations  is  unsupported  by  any 
facts. 

Mr.  Jeffrey  J.  Ronning,  an  engineer 
with  experience  in  the  development  of 
automotive  electric  propulsion  systems, 
supported  the  proposed  17.7  mile  range. 
Mr.  Ronning  indicated  that  the 
proposed  range  would  foster 
development  of  "electric  dominant 
hyj)rids"  as  opposed  to  "combustion 
dominant  hybrids."  Mr.  Ronning 
described  "electric  dominant  hybrids" 
as  vehicles  with  a  battery  range  of  about 
70  miles,  which  use  l/6th  of  the 
petroleum  of  a  conventional  vehicle  and 
operate  with  zero  emissions  in  urban 
and  local  use.  Such  vehicles,  Mr. 
Ronning  argues,  are  superior  in  terms  of 
energy  independence,  environmental 
benefits  and  technological  feasibility. 

The  Department  of  Energy  (DOE) 
submitted  comments  generally 
applicable  to  driving  range.  DOE  noted 
that  it  has  not  specified  a  minimum 
driving  range  in  its  HEV  development 
programs.  In  DOE's  view,  electric  and 
conventional  power  sources  employed 
in  HEVs  are  intended  to  complement 
each  other  and  are  often  not  sized  to 
propel  the  vehicle  alone.  Batteries  pose 
specific  difficulties  in  that  they  are 
heavy  and  take  up  large  amounts  of 
space.  Many  HEV  designs,  according  to 
DOE,  use  smaller  batteries  that  are  ill 
suited  to  the  task  of  providing 
propulsion.  DOE  cautioned  that  setting 
a  minimum  driving  range  at  too  high  a 
level  will  force  the  use  of  larger  batteries 
and  limit  the  development  of  alternative 
technologies. 

DOE  suggested  that,  if  the  legislative 
scheme  made  such  an  option  possible, 
NHTSA  should  estabbsh  a  sliding  scale 
that  would  set  the  minimum  driving 
range  in  inverse  proportion  to  the  fuel 
economy  of  an  HEV  when  compared  to 
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that  of  conventional  vehicles.  Under 
this  scheme,  an  HEV  with  hiel  economy 
three  times  greater  than  a  conventional 
vehicle  achieving  26.5  mpg  would  only 
be  required  to  have  a  range  of  5  miles 
on  electric  power  alone.  HEVs  with  fuel 
economy  equivalent  to  conventional 
vehicles  would  be  required  to  have  a 
range  of  35  miles.  In  DOE's  view,  such 
a  sliding  scale  would  reward  those 
designs  that  achieved  the  highest  fuel 
economy  while  ensuring  that  maximum 
flexibility  be  provided  to  HEV 
developers. 

DOE  also  urged  NHTSA  to  consider 
data  showing  that  a  range  of  10  miles 
would  satisfy  77  percent  of  daily  vehicle 
trips  in  setting  a  driving  range.  Thus, 
according  to  DOE,  a  modest  driving 
range  would  satisfy  consumer  needs. 

DOE  further  suggested  that  NHTSA 
consider  an  alternative  test  procedure  to 
the  EPA  cycle  and  suggested  that  the 
draft  Society  of  Automotive  Engineers 
(SAE)  Hybrid  Vehicle  Test  Procedure 
(SAE  J1711)  be  used  as  a  guide  to 
developing  such  a  test.  The  use  of  the 
electric-only  mode  of  operation  for 
specifying  driving  range  and  measuring 
fuel  economy,  in  DOE's  view,  operates 
on  the  assumption  that  an  HEV  must 
"be  charged  from  the  grid"  or  derive  its 
electrical  energy  from  a  source  other 
than  its  conventional  petroleum  fuel 
engine  to  qualify  for  the  incentives 
contained  in  Chapter  329.  DOE  believes 
that  HEVs  may  not  have  this  capability 
and  also  may  be  designed  so  that  the 
operator  may  not  have  control  over  the 
mode  of  operation.  Therefore,  DOE 
stated,  a  fuel  economy  test  using  a 
single  mode  of  operation  may  be  wholly 
inappropriate  for  HEVs. 

n.  Analysis  of  Comments 

Hybrid  electric  vehicle  technology  is 
still  in  its  infancy.  Developers  of  these 
vehicles  are  pursuing  a  variety  of 
configurations,  including  vehicles 
which  use  both  conventional  and 
alternative  fuels  simultaneously.  A 
number  of  HEV  designs  include  vehicles 
in  which  the  alternative  fuel  used 
(electricity)  is  generated  solely  by  the 
petroleum  fueled  engine  incorporated 
into  the  vehicle.  These  hybrid  designs 
are  not  intended  to  rely  on  the 
alternative  fuel  to  propel  the  vehicle  for 
an  appreciable  distance  or  under  all 
anticipated  driving  conditions.  Instead, 
the  alternative  fuel  propulsion  system  is 
designed  to  either  supplement  the 
conventional  fuel  powerplant  or  to  work 
in  conjunction  with  that  powerplant 
when  demand  for  energy  is  relatively 
high. 

Two  commenters,  DOE  and  AAMA, 
indicated  that  the  selection  of  an 
electric-only  mode  of  operation  for 


determining  driving  range  is 
inconsistent  with  current  developments 
in  HEV  technology.  DOE  noted  that 
HEVs  may  not  even  provide  of)erators 
with  the  option  of  selecting  a  particular 
power  source.  Instead,  the  vehicle  itself 
will  determine  when  to  use  its 
conventional  or  electric  propulsion 
system.  AAMA  argued  that  a  dual 
fueled  automobile  that  uses  electricity 
as  one  of  its  fuels  should  not  be 
restricted  by  the  requirement  that  it  be 
capable  of  operating  only  on  electricity 
in  order  to  quahfy  for  CAFE  incentives. 

The  comments  of  DOE  and  AAMA 
raise  the  issue  of  whether  an  HEV  that 
uses  electricity  and  petroleum  fuel 
simultaneously  can  qualify  for  CAFE 
incentives  under  the  Cost  Savings  Act 
and  the  subsequent  EPACT 
amendments.  Section  32901(a)(2) 
defines  an  alternative  fuel  vehicle  as 
either  a  dedicated  vehicle  or  a  dual 
fueled  vehicle.  Dedicated  vehicles  are 
defined  in  Section  32901(a)(7)  as 
automobiles  that  operate  only  on  an 
alternative  fuel.  Dual  fueled  vehicles  are 
defined  in  Section  32901(a)(8)  as 
follows: 

(8)  "dual  fueled  automobile"  means  an 
automobile  that — 

(A)  is  capable  of  operating  on  alternative 
fuel  and  on  gasoline  or  diesel  fuel; 

(B)  provides  equal  or  superior  energy 
efficiency,  as  calculated  for  the  applicable 
model  year  during  fuel  economy  testing  for 
the  United  States  Government,  when 
operating  on  alternative  fuel  as  when 
operating  on  gasoline  or  diesel  fuel; 

(C)  for  model  years  1993-1995  for  an 
automobile  capable  of  operating  on  a  mixture 
of  an  alternative  fuel  and  gasoline  or  diesel 
fuel  and  if  the  Administrator  of  the 
Environmental  Protection  Agency  decides  to 
extend  the  application  of  this  subclause,  for 
an  additional  period  ending  not  later  than  the 
end  of  the  last  model  year  to  which  section 
32905(b)  and  (d)  of  this  title  applies,  provides 
equal  or  superior  energy  efficiency,  as 
calculated  for  the  applicable  model  year 
during  fuel  economy  testing  for  the 
Government,  when  operating  on  a  mixture  of 
alternative  fuel  and  gasoline  or  diesel  fuel 
containing  exactly  50  percent  gasoline  or 
diesel  fuel  as  when  operating  on  gasoline  or 
diesel  fuel;  and 

(D)  for  a  passenger  automobile,  meets  or 
exceeds  the  minimum  driving  range 
prescribed  under  subsection  (c)  of  this 
section. 

Examination  of  this  Section  compels  the 
conclusion  that  Congress  intended  that, 
for  the  purposes  of  Chapter  329's 
incentive  program,  dual  fueled  vehicles 
are,  with  one  limited  exception, 
vehicles  operating  either  on  an 
alternative  fuel  or  a  petroleum  fuel  but 
not  on  a  mixture  of  the  two.  Subsection 
(A)  describes  a  vehicle  that  operates  on 
a  petroleum  or  alternative  fuel  but  not 
a  mixture  of  both.  Subsection  (B)  limits 


dual  fuel  vehicles  to  those  vehicles  that 
offer  equal  or  superior  energy  efficiency 
when  operating  on  an  alternative  fuel, 
thereby  indicating  that  the  two  modes  of 
0{>eration  are  exclusive.  Subsection  (C) 
indicates  that  vehicles  operating  on  a 
mixture  of  alternative  fuel  and  gasoline 
or  diesel  fuel  may  only  be  considered  as 
dual  fueled  automobiles  for  the  1993- 
1995  model  years  (unless  extended  by 
the  Administrator  of  the  Environmental 
Protection  Agency  to  the  2004  model 
year)  when  such  vehicles  offer  equal  or 
superior  energy  efficiency  when 
operating  on  a  50/50  mix  of  alternative 
fuel  and  diesel  fuel  or  gasoline. 
Therefore,  the  statutory  text  of  Section 
32901(A)(8)  indicates  that  Congress  did 
not  intend  to  make  incentives  available 
for  dual  fueled  vehicles  operating  on  a 
mix  of  fuels  except  under  the  limited 
circumstances  enunciated  in 
32901(a)(8)(C).  As  the  period  set  by 
Congress  in  which  such  vehicles  could 
be  considered  as  dual  fueled  vehicles 
has  expired  and  the  EPA  has  not 
extended  this  period  by  regulation. 
NHTSA  concludes  that  under  Chapter 
329  a  dual  fueled  vehicle  is  one  that  is 
capable  of  operating  on  either  an 
alternative  fuel  or  gasoline  or  diesel  fuel 
but  not  a  mixtiu^  of  both 
simultaneously. 

HEVs  that  are  not  capable  of  operating 
on  electric  power  alone  cannot,  imder 
Chapter  329,  be  said  to  be  dual  fueled 
vehicles.  Similarly.  HEVs  capable  of 
operation  in  an  electric-only  mode  but 
incapable  of  recharging  their  batteries 
from  an  external  soiure  are  not  dual 
fueled  automobiles;  a  vehicle  which  is 
entirely  dependent  on  a  petroleum  fuel 
for  its  motive  power,  regardless  of 
whether  electricity  is  used  in  the 
powertrain,  is  powered  by  petroleum. 
NHTSA  concludes,  therefore,  that  in 
order  to  qualify  as  a  dual  fueled  vehicle 
imder  Chapter  329  an  HEV  must  be 
capable  of  electric-only  operation  and 
must  have  the  capability  to  recharge  its 
batteries  from  an  external  source. 
Sections  32901(c)  and  32905  of 
Chapter  329  require  the  Secretary  of 
Transportation  to  estabUsh  a  miiiimum 
driving  range  for  dual  fueled  passenger 
automobiles  when  operating  on  an 
alternative  fuel.  NHTSA  does  not  agree 
with  those  commenters  who  suggest  that 
the  minimum  driving  range  for  HEVs, 
when  operating  on  electricity  alone,  be 
set  at  zero.  If  the  agency  were  to 
establish  a  minimiun  driving  range  of 
zero  miles  for  HEVs.  as  some 
commenters  suggest,  such  a  driving 
range  would  be  inconsistent  with  the 
Congressional  command  that  a 
minimum  driving  range  be  established. 
While  the  EPACT  amendments 
expressly  relieved  electric  powered  dual 
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fueled  passenger  automobiles  from  the 
200  mile  minimum  range  requirement 
imposed  on  other  dual  fuel  passenger 
automobiles,  Congress  did  not  eliminate 
the  range  requirement  altogether. 
Setting  a  minimum  driving  range  of  zero 
miles  would  result  in  a  range 
requirement  having  no  practical  effect. 
Furthermore,  as  discussed  in  the  NPRM, 
an  HEV  must  be  capable  of  some 
meaningful  operation  in  the  electric- 
only  mode  to  allow  measurement  of  its 
fuel  economy  when  operating  on  that 
alternative  fuel. 

Mercedes  argued  against  NHTSA's 
tentative  conclusion  that  the  proposed 
17.7  mile  range  was  compelled  by 
9ections  32g04(c)  and  32905.  While 
agreeing  that  a  combined  urban/ 
highway  cycle  must  be  used  to 
determine  the  fuel  economy  of  an  HEV, 
Mercedes  stated  that  section  32904(c) 
does  not  require  the  use  of  the 
established  EPA  test  cycle.  Noting  that 
section  32904(c)  enables  the 
Administrator  of  the  EPA  to  use  an 
alternative  procedure  or  procediu^s 
"that  give  comparable  results," 
Mercedes  suggests  that  manufacturers 
propose  an  alternative  procediu^  that 
gives  such  comparable  results  so  that 
HEVs  need  not  have  an  electric-only 
range  sufficient  to  complete  one  EPA 
driving  cycle. 

The  agency  agrees  with  Mercedes' 
contention  that  section  32904(c) 
authorizes  the  use  of  a  fuel  economy  test 
other  than  the  established  EPA  test 
cycle  if  such  an  alternative  test  provides 
comparable  results.  If  such  an 
alternative  test  existed,  it  might  well  be 
used  to  measure  the  fuel  economy  of 
I  HEVs.  However,  despite  the  suggestions 
1  made  by  EXDE  and  Mercedes,  the  agency 
has  determined  that  there  is  no  test  that 
is  as  yet  sufficiently  developed  to 
measure  the  fuel  economy  of  HEVs  and 
provide  comparable  results  to  the 
existing  EPA  test.  The  (SAE)  Hybrid 
Vehicle  Test  Procedure  (SAE  J1711)  has 
been  under  development  for  several 
years  and  remains  in  draft  form.  The 
SAE  procedure,  as  it  presently  exists, 
relies  on  the  current  EPA  urban  and 
highway  cycles  and  proposes  an 
electric-only  mode  of  operation  as  one 
test  option.  As  Chapter  329  requires  that 
HEVs  must  be  dual  fueled  vehicles 
capable  of  operation  in  an  electric-only 
[  mode  to  qualify  for  CAFE  incentives, 
use  of  the  SAE  procedure  would  not 
eliminate  the  need  for  a  passsenger 
automobile  to  travel  a  minimum 
distance — equivalent  to  one  EPA  urban 
cycle  and  one  EPA  highway  cycle  or 
both — to  determine  its  electric-only  fuel 
economy. 

Mercedes  also  suggests  that  in  the 
event  that  HEVs  are  unable  to  complete 


the  EPA  driving  cycle  that 
manufacturers  be  afforded  the 
opportunity  to  propose  an  alternative 
procedure  that  gives  comparable  results. 
NHTSA  concludes  that  any  test 
procedure  for  measuring  HEV  fuel 
economy  must  be  uniform  and 
applicable  to  all  manufacturers.  The 
SAE  test,  which  is  being  developed  but 
is  not  yet  final,  is  an  example  of  a 
uniform  industry  standard.  Such  a  test 
might  possess  the  uniformity  required  to 
serve  as  a  standard  for  all  vehicles  in  a 
certain  class.  The  SAE  test  or  any  other 
industry  developed  test  would  not, 
however,  necessarily  be  appropriate  for 
measiuing  fuel  economy  for  the 
purposes  of  the  CAFE  incentive 
program.  Lastly,  section  32904(c)  directs 
that  fuel  economy  testing  be  conducted 
by  the  EPA  Administrator  rather  than 
the  prospective  beneficiaries  of  the 
incentive  program . 

The  lack  of  an  acceptable  test 
procedure  for  determining  electric-only 
fuel  economy  precludes  consideration 
of  the  sliding  scale  minimum  driving 
range  suggested  by  DOE.  Regardless  of 
whether  NHTSA  has  the  authority  to  set 
the  minimum  driving  range  for  HEVs 
along  a  range  of  values  determined  by 
the  vehicle's  measured  fuel  economy, 
the  lowest  minimum  range  suggested  by 
DOE,  5  miles,  would  not  be  sufficient  to 
allow  fuel  economy  testing  in  the 
electric-only  mode  of  operation. 

NHTSA  has  concluded  that  the  lack  of 
any  available  test  procedure  other  than 
the  existing  EPA  urban/highway  test 
requires  that  the  minimum  driving 
range  for  HEVs  be  set  at  a  distance  that 
will  allow  use  of  this  test,  hi  its 
comments,  AAMA  suggested  that  if  a 
range  other  than  zero  miles  is  set,  an 
HEV  with  an  electric-only  range  should 
be  required  to  have  a  range  equivalent 
to  7.5  miles  while  traveUng  on  the  EPA 
urban  cycle  and  10.2  miles  while 
traveling  on  the  EPA  highway  cycle, 
with  charging  allowed  prior  to  each  test. 
NHTSA  concurs  with  this  view.  Setting 
the  minimum  driving  range  at  7.5  miles, 
or  one  EPA  urban  cycle,  for  urban 
driving  and  10.2  miles,  or  one  EPA 
highway  cycle,  for  highway  driving, 
while  allowing  the  vehicle  to  recharge 
prior  to  attempting  each  test,  will  allow 
manufacturers  maximum  flexibility  in 
developing  HEVs  while  satisfying  the 
considerations  set  forth  in  section 
32901(c)(3). 

In  the  agency's  view,  setting  a 
minimum  driving  range  at  7.5  miles  for 
urban  use  and  10.2  miles  for  highway 
use  will  provide  incentives  for 
manufacturers  to  develop  HEVs  while 
ensuring  that  these  vehicles  will  meet 
the  basic  needs  of  consiuners. 
According  to  the  1990  National  Personal 


Transportation  Survey  (NPTS),  a  6  to  10 
m^e  range  would  be  adequate  for  77% 
of  daily  vehicle  trips  and  32%  of  daily 
vehicle  miles  traveled.  Therefore,  even 
with  a  range  of  10.2  miles  or  7.5  miles 
when  operating  on  electricity  alone,  an 
HEV  would  be  adequate  for  most  of  the 
daily  vehicle  trips  taken  by  consumers. 

II?.  Final  Rule 

The  agency  is  modifying  its  earlier 
proposal  to  establish  a  minimum 
driving  range  of  17.7  miles  for  HEVs 
when  operating  on  electricity  alone.  A 
review  of  the  comments  submitted  in 
response  to  that  proposal  indicates  that 
HEV  technology  has  not  yet  reached  a 
point  where  vehicles  can  attain  driving 
raAges  even  remotely  comparable  to 
thpse  attainable  by  other  alternative  fuel 
vehicles.  The  agency  is,  however, 
rejecting  the  arguments  of  those 
commenters  seeking  to  have  the 
minimum  driving  range  set  at  zero 
miles. 

NHTSA  notes  that  HEVs  currently  in 
development  and  in  production  outside 
the  United  States  often  use  electric  and 
internal  combustion  power  either 
simultaneously  or  alone  depending  on 
specific  needs  at  certain  points  while 
the  vehicle  is  being  driven.  In  these 
HEVs,  the  driver  does  not  control  when 
a  particular  power  source  is  used  nor  is 
the  vehicle  intended  to  be  operated  on 
one  power  source  alone  for  extended 
periods  during  normal  operation. 

The  incentives  contained  in  Chapter 
329  to  encourage  the  development  of 
dual  fuel  vehicles  are  not  applicable  to 
these  HEVs.  The  language  and  structure 
of  the  incentive  provisions  in  Chapter 
329  make  it  clear  that  the  incentive 
program  was  intended  to  foster  the 
development  of  vehicles  that  may 
operate  on  petroleum  or  an  alternative 
fuel  depending  on  the  mode  selected  by 
the  operator.  There  is  no  indication  in 
the  legislative  history  of  the  Alternative 
Motor  Fuels  Act  that  Congress  at  any 
time  considered  applying  the  Act  to  a 
vehicle  that  operates  on  p>etroleum  at  all 
times  rather  than  being  able  to  operate 
oi\the  alternate  fuel  alone. 

While  HEVs,  regardless  of  their 
configuration,  appear  to  further  many  of 
the  goals  of  the  incentive  program,  the 
absence  of  provisions  applicable  to 
HEVs  under  the  existing  statutory 
scheme  obliges  NHTSA  to  restrict  the 
availability  of  those  incentives  to 
vehicles  that  are  capable  of  operating 
independently  on  electric  power  that  is 
not  generated  by  an  on-board  petroleum 
fueled  engine.  As  the  incentive  program 
requires  that  the  vehicle's  fuel  economy 
while  operating  on  an  alternative  fuel 
must  be  measured  by  use  of  the  EPA  test 
procediu^  or  its  equivalent,  any  vehicle 
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qualifying  for  the  incentive  program 
must  be  capable  of  having  its  fuel 
economy  measured  while  operating  on 
an  alternative  fuel.  NHTSA  has 
concluded  that  at  this  time  there  is  no 
fuel  economy  test  available  for 
measuring  the  fuel  economy  of  HEV's 
while  operating  on  electricity  alone 
other  than  the  existing  EPA  test  cycle. 
Completion  of  this  cycle  normally 
requires  that  a  vehicle  travel  two 
circuits  totaling  17.7  miles — 7.5  miles  in 
an  urban  portion  and  10.2  miles  in  the 
highway  portion. 

In  the  January  3, 1997,  NPRM,  the 
agency  proposed  that  the  minimum 
driving  range  for  HEVs  be  set  at  17.7 
miles — the  equivalent  of  one  urban  and 
one  highway  cycle.  NHTSA  has 
concluded,  based  on  the  comments 
submitted  in  response  to  the  NPRM  and 
the  state  of  HEV  development  at  this 
time,  that  this  17.7  mile  range 
requirement  is  too  stringent. 
Accordingly  the  agency  has  concluded 
that  the  driving  range  be  set  at  the 
absolute  minimum  possible  under 
existing  test  procedures  by  specifying  a 
range  that  allows  HEVs  to  be  fully 
charged  prior  to  completion  of  one  EPA 
urban  or  highway  cycle.  Therefore,  the 
minimvun  driving  range  established  by 
this  final  rule  is  7.5  miles  while 
traveling  on  the  EPA  urban  cycle  and 
10.2  miles  while  traveUng  on  the  EPA 
highway  cycle,  with  charging  allowed 
prior  to  each  test. 

This  final  rule  also  establishes  a 
petition  process  by  which 
manufacturers  may  apply  for  exemption 
from  the  minimum  range  requirement. 
These  provisions  remciin  unchanged 
from  those  contained  in  the  agency's 
earher  proposal. 

IV.  Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
rulemaking  action  and  has  determined 
that  the  action  is  not  "significant"  under 
the  Department  of  Transportation's 
regulatory  pohcies  and  procedures.  In 
this  final  rule,  the  agency  is  setting  the 
minimum  driving  range  for  all  dual 
fueled  electric  passenger  vehicles  at  one 
EPA  urban  cycle  after  recharging  and 
one  EPA  highway  cycle  after  recharging. 
None  of  these  changes  will  result  in  an 
additional  burden  on  manufacturers. 
They  do  not  impose  any  mandatory 
requirements  but  implement  statutory 
incentives  to  encourage  the  manufacture 
of  alternative  fuel  vehicles.  For  these 
reasons,  NHTSA  beUeves  that  any 
impacts  on  manufacturers  are  so 


minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(PubUc  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  final  rule  on  small  businesses. 
Establishment  of  a  minimum  driving 
range  for  HEVs  affects  motor  vehicle 
manufacturers,  few  of  which  are  small 
entities.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  determining  if  a  business 
within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  less. 

Very  few  single  stage  manufacturers 
of  motor  vehicles  within  the  United 
States  have  1 ,000  or  fewer  employees. 
Those  that  do  are  not  likely  to  have 
sufficient  resources  to  design,  develop, 
produce  and  market  an  HEV.  For  this 
reason,  NHTSA  beheves  that  this  final 
rule  would  not  have  a  significant  impact 
on  any  small  business.  Moreover, 
production  of  passenger  automobiles 
with  the  minimum  ranges  that  are 
established  by  this  regulation  would  be 
voluntarily  undertaken  in  order  to 
achieve  beneficial  CAFE  treatment  of 
those  vehicles.  Therefore,  no  significant 
costs  are  imposed  on  any  manufacturers 
or  other  small  entities. 

C.  National  Environmental  Policy  Act. 

The  agency  has  also  analyzed  this  rule 
for  the  piupose  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  The  minimum 
driving  range  estabhshed  for  HEVs  in 
this  rule  is  set  at  the  lowest  level 
possible  to  accommodate  the  present 
state  of  HEV  technology  and  the  existing 
statutory  framework.  It  is  anticipated 
that  this  may  encoiu'age  continued 
development  of  HEVs.  HEVs  are, 
however,  not  being  produced  or 
imported  at  this  time  and  it  is  not 
possible  to  determine  the  degree  to 
which  the  establishment  of  the 
minimum  driving  range  in  this  final  rule 
will  have  on  future  production  of  HEVs. 

D.  Paperwork  Reduction  Act 

The  procedures  in  this  final  rule  for 
passenger  automobile  manufacturers  to 
petition  for  lower  driving  ranges  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  The 
information  collection  requirements  for 


part  538  vrill  be  submitted  to  the  OMB, 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

E.  Executive  Order  12612  (Federalism) 
and  Unfunded  Mandates  Act 

NHTSA  has  analyzed  this  final  rule  in 
accordeince  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  would  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

In  issuing  this  final  rule  establishing 
a  minimum  driving  range  for  HEVs,  the 
agency  notes,  for  the  purposes  of  the 
Unfunded  Mandates  Act,  that  this  rule 
facilitates  the  granting  of  incentives  to 
manufacturers  choosing  to  produce 
qualified  HEVs.  The  rule  does  not 
impose  any  costs. 

F.  CjVi7  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  estabUshing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  couirt. 

List  of  Subjects  in  49  CFR  Part  538 

Administrative  practice  and 
procedure.  Fuel  economy,  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  amend  part  538  of  title  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  538— MANUFACTURING 
INCENTIVES  FOR  ALTERNATIVE  FUEL 
VEHICLES 

1.  The  authority  citation  for  part  538 
continues  to  read: 

Authority:  49  U.S.C.  32901,  32905,  and 
32906;  delegation  of  authority  at  49  CFR  1.50. 

2.  Amend  §  538.5  by  adding 
paragraph  (b)  to  read  as  follows: 

§  538.5    Minimum  driving  range. 
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(b)  The  minimum  driving  range  that  a 
passenger  automobile  using  electricity 
as  an  alternative  fuel  must  have  in  order 
to  be  treated  as  a  dual  fueled  automobile 
pursuant  to  49  U.S.C.  32901(c)  is  7.5 
miles  on  its  nominal  storage  capacity  of 
electricity  when  operated  on  the  EPA 
urban  test  cycle  and  10.2  miles  on  its 
nominal  storage  capacity  of  electricity 
when  operated  on  the  EPA  highway  test 
cycle. 

3.  Revise  §  538.6  to  read  as  follows: 

§  538.6    Measurement  of  driving  range. 

The  driving  range  of  a  passenger. 
automobile  model  type  not  using 
electricity  as  an  alternative  fuel  is 
determined  by  multiplying  the 
combined  EPA  urban/highway  fuel 
economy  rating  when  operating  on  the 
alternative  fuel,  by  the  nominal  usable 
fuel  tank  capacity  (in  gallons),  of  the 
fuel  tank  containing  the  alternative  fuel. 
The  combined  EPA  urban/highway  fuel 
economy  rating  is  the  value  determined 
by  the  procedxu^s  established  by  the 
Administrator  of  the  EPA  under  49 
U.S.C.  32904  and  set  forth  in  40  CFR 
part  600.  The  driving  range  of  a 
passenger  automobile  model  type  using 
electricity  as  an  alternative  fuel  is 
determined  by  operating  the  vehicle  in 
the  electric-only  mode  of  operation 
through  the  EPA  urban  cycle  on  its 
nominal  storage  capacity  of  electricity 
and  the  EPA  highway  cycle  on  its 
nominal  storage  capacity  of  electricity. 
Passenger  automobile  types  using 
electricity  as  an  alternative  fuel  that 
have  completed  the  EPA  urban  cycle 
after  recharging  and  the  EPA  highway 
cycle  after  recharging  shall  be  deemed 
to  have  met  the  minimimi  range 
requirement. 

4.  Add  §  538.7  to  read  as  follows: 

If  538.7    Petitions  for  reduction  of  minimum 
driving  range. 

(a)  A  manufacturer  of  a  model  type  of 
passenger  automobile  capable  of 
operating  on  both  electricity  and  either 
gasoline  or  diesel  fuel  may  petition  for 
a  reduced  minimum  driving  range  for 
that  model  type  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Each  petition  shall: 

(1)  Be  addressed  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Washington,  DC  20590. 

(2)  Be  submitted  not  later  than  the 
beginning  of  the  first  model  year  in 
which  the  petitioner  seeks  to  have  the 
model  type  treated  as  an  electric  dual 
fueled  automobile. 

(3)  Be  written  in  the  English  lemguage. 

(4)  State  the  full  name,  address,  and 
jtitle  of  the  official  responsible  for 
preparing  the  petition,  and  the  name 
and  address  of  the  petitioner. 


(5)  Set  forth  in  full  data,  views,  and 
arguments  of  the  petitioner,  including 
the  information  and  data  specified  in 
paragraph  (c)  of  this  section,  and  the 
calculations  and  analyses  used  to 
develop  that  information  and  data.  No 
documents  may  be  incorporated  by 
reference  in  a  petition  unless  the 
documents  are  submitted  with  the 
petition. 

(6)  Specify  and  segregate  any  part  of 
the  information  and  data  submitted 
under  this  section  that  the  petitioner 
wishes  to  have  withheld  fi-om  public 
disclosure  in  accordance  with  part  512 
of  this  chapter. 

(c)  Each  petitioner  shall  include  the 
following  information  in  its  petition: 

(1)  Identification  of  the  model  type  or 
types  for  which  a  lower  driving  range  is 
sought  under  this  section. 

(2)  For  each  model  type  identified  in 
accordance  with  paragraph  (c)(1)  of  this 
section: 

(i)  The  driving  range  sought  for  that 
model  type. 

(ii)  The  number  of  years  for  which 
that  driving  range  is  sought. 

(iii)  A  description  of  the  model  type, 
including  car  line  designation,  engine 
displacement  and  type,  electric  storage 
capacity,  transmission  type,  and  average 
fuel  economy  when  operating  on: 

(A)  Electricity;  and 

(B)  Gasoline  or  diesel  fuel, 
(iv)  An  explanation  of  why  the 

petitioner  cannot  modify  the  model  type 
so  as  to  meet  the  generally  applicable 
minimiun  range,  including  the  steps 
taken  by  the  petitioner  to  improve  the 
minimum  range  of  the  vehicle,  as  well 
as  additional  steps  that  are 
technologically  feasible,  but  have  not 
been  taken.  The  costs  to  the  petitioner 
of  taking  these  additional  steps  shall  be 
included. 

(3)  A  discussion  of  why  granting  the 
petition  would  be  consistent  with  the 
following  factors: 

(i)  The  purposes  of  49  U.S.C.  chapter 
329,  including  encouraging  the 
development  and  widespread  use  of 
electricity  as  a  transportation  fuel  by 
consumers,  and  the  production  of 
passenger  automobiles  capable  of  being 
operated  on  both  electricity  and 
gasoline/diesel  fuel; 

(ii)  Consumer  acceptability; 

(iii)  Economic  practicability; 

(iv)  Technology; 

(v)  Environmental  impact; 

(vi)  Safety; 

(vii)  Driveability;  and 

(viii)  Performance. 

(d)  If  a  petition  is  found  not  to  contain 
the  information  required  by  this  section, 
the  petitioner  is  informed  about  the 
areas  of  insufficiency  and  advised  that 
the  petition  will  not  receive  further 


consideration  until  the  required 
information  is  received. 

(e)  The  Administrator  may  request  the 
petitioner  to  provide  information  in 
addition  to  that  required  bv  this  section. 

if)  The  Administrator  publishes  in  the 
Federal  Register  a  notice  of  receipt  for 
each  petition  containing  the  information 
required  by  this  section.  Any  interested 
person  may  submit  written  comments 
regarding  the  petition. 

(g)  In  reaching  a  determination  on  a 
petition  submitted  under  this  section, 
the  Administrator  takes  into  account: 

tl)  The  purposes  of  49  U.S.C.  chapter 
329,  including  encouraging  the 
development  and  widespread  use  of 
alternative  fuels  as  transportation  fuels 
by  consumers,  and  the  production  of 
alternative  fuel  powered  motor  vehicles; 

(2)  Consumer  acceptability; 

(3)  Economic  practicability; 

(4)  Technology; 

(5)  Environmental  impact; 

(6)  Safety; 

(7)  Driveability;  and 

(8)  Performance. 

(h)  If  the  Administrator  grants  the 
petition,  the  petitioner  is  notified  in 
writing,  specifying  the  reduced 
minimimi  driving  range,  and  specifying 
the  model  years  for  which  the  reduced 
driving  range  applies.  The 
Administrator  also  publishes  a  notice  of 
the  grant  of  the  petition  in  the  Federal 
Register  and  the  reasons  for  the  grant. 

(i)  If  the  Administrator  denies  the 
petition,  the  petitioner  is  notified  in 
writing.  The  Administrator  also 
publishes  a  notice  of  the  denial  of  the 
petition  in  the  Federal  Register  and  the 
reasons  for  the  denial. 

Issued  on:  November  24.  1998. 
Ricardo  Martinez, 

Administrator. 

(PR  Doc.  9&-31779  Filed  11-30-98;  8:45  am] 
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SUMMARY:  NMFS,  upon  application  from 
the  U.S.  Department  of  the  Navy  (U.S. 
Navy),  issues  regulations  to  govern  the 
unintentional  take  of  a  small  number  of 
marine  mammals  incidental  to  shock 
testing  the  USS  SEA  WOLF  submarine  in 
the  offshore  waters  of  the  U.S.  Atlantic 
coast.  Issuance  of  regulations  governing 
unintentional  incidental  takes  in 
connection  writh  particular  activities  is 
required  by  the  Marine  Mammal 
Protection  Act  (MMPA)  when  the 
Secretary  of  Commerce  (Secretary),  after 
notice  and  opportimity  for  comment, 
finds  as  here,  that  such  takes  will  have 
a  negligible  impact  on  the  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigahle  adverse  impact  on 
the  availability  of  them  for  subsistence 
uses.  These  regulations  do  not  authorize 
the  Navy's  proposed  activity,  such 
authorization  is  provided  by  10  U.S.C. 
2366,  and  is  not  within  the  jurisdiction 
of  the  Secretary.  Rather,  these 
regulations  authorize  the  unintentional 
incidental  take  of  marine  mammals  in 
connection  with  such  activities  and 
prescribe  methods  of  taking  and  other 
means  of  effecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat,  and  on  the  availability  of  the 
species  for  subsistence  uses. 

DATES:  Effective  May  1  through 
September  30  of  any  single  year 
between  the  years  2000  and  2004, 
inclusive. 

ADDRESSES:  Copies  of  the  appHcation, 
Biological  Opinion,  Incidental  Take 
Statement  (ITS)  and  a  list  of  the 
references  used  in  this  document  may 
be  obtained  by  writing  to  Michael 
Payne,  Chief,  Marine  Mammal  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226  or  by  telephoning  the 
contact  Usted  under  the  section  FOR 
FURTHER  INFORMATION  CONTACT. 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  preceding  address  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 

A  copy  of  the  final  environmental 
impact  statement  (FEIS)  may  be 
obtained  from  Will  Sloger,  U.S.  Navy,  at 
(803)  820-5797. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kennedi  R.  Hollingshead,  NMFS,  (301) 
713-2055. 

SUPPLEMENTARY  INFORMATION: 


Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  a 
period  of  5  years  or  less  if  NMFS  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s)  of 
marine  mammals  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  and  that  regulations  are 
prescribed  setting  forth  the  permissible 
methods  of  taking  and  the  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  a  taking. 

Summary  of  Request 

On  June  7,  1996,  NMFS  received  an 
application  for  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  the  U.S.  Navy  to  take 
marine  mammals  incidental  to  shock 
testing  the  USS  SEA  WOLF  submarine 
off  the  U.S.  Atlantic  coast  in  1997.  The 
USS  SEA  WOLF  is  the  first  of  a  new 
class  of  submarines  being  acquired  by 
the  Navy.  In  accordance  with  10  U.S.C. 
2366,  each  new  class  of  ships 
constructed  for  the  Navy  cannot  proceed 
beyond  initial  production  until  realistic 
survivability  testing  of  the  ship  and  its 
components  are  completed.  Realistic 
survivabiUty  testing  means  testing  for 
vulnerability  in  combat  by  firing 
munitions  likely  to  be  encountered  in 
combat.  This  testing  and  assessment  are 
commonly  referred  to  as  "Live  Fire  Test 
&  Evaluation  (LFT&E)."  Because 
realistic  testing  by  detonating  torpedoes 
or  mines  against  a  ship's  hull  could 
result  in  the  loss  of  a  multi-billion 
dollar  Navy  asset,  the  Navy  has 
established  an  LFT&E  program 
consisting  of  computer  modeling, 
component  and  surrogate  testing,  and 
shock  testing  the  entire  ship.  Together, 
these  components  complete  the 
survivabiUty  testing  as  required  by  10 
U.S.C.  2366. 

The  shock  test  component  of  LFT&E 
is  a  series  of  underwater  detonations 
that  propagate  a  shock  wave  through  a 
ship's  hull  under  deliberate  and 
controlled  conditions.  Shock  tests 
simulate  near  misses  from  underwater 
explosions  similar  to  those  encountered 
in  combat.  Shock  testing  verifies  the 
accuracy  of  design  specifications  for 
shock  testing  ships  and  systems, 
uncovers  weaknesses  in  shock  sensitive 
components  that  may  compromise  the 


performance  of  vital  systems,  and 
provides  a  basis  for  correcting 
deficiencies  and  upgrading  ship  and 
component  design  specifications.  While 
computer  modeling  and  laboratory 
testing  provide  useful  information,  they 
cannot  substitute  for  shock  testing 
under  realistic,  offshore  conditions.  To 
minimize  cost  and  risk  to  personnel,  the 
first  ship  in  each  new  class  is  shock 
tested  and  improvements  are  applied  to 
later  ships  of  the  class. 

The  Navy  proposes  to  shock  test  the 
USS  SEA  WOLF  by  detonating  a  single 
4,536-kg  (10,00Q-lb)  explosive  charge 
near  the  submarine  once  per  week  over 
a  5-week  period  between  May  1  and 
September  30,  2000,  off  Mayport,  FL, 
although  scheduling  delays  may 
postpone  the  detonation  into  a  future 
year.  Detonations  would  occur  30  m 
(100  ft)  below  the  ocean  surface  in  a 
water  depth  of  152  m  (500  ft).  The  USS 
SEA  WOLF  would  be  underway  at  a 
depth  of  20  m  (65  ft)  at  the  time  of  the 
test.  For  each  test,  the  submarine  would 
move  closer  to  the  explosive  so  the 
submarine  would  experience  a  more 
severe  shock. 

The  Mayport  site  is  located  on  the 
continental  shelf  off  Georgia  and 
northeast  Flgrida.  The  Mayport  site  is 
the  U.S.  Navy's  preferred  location  for 
the  shock  trial  because  of  an  observed 
low  abundance  of  marine  mammals  at 
that  site.  However,  because  there  is  still 
a  potential  impact  to  marine  mammals, 
the  Navy  has  requested  NMFS  to  grant 
an  exemption  under  section  101(a)(5)(A) 
of  the  MMPA  that  would  authorize  the 
incidental  taking  and  issue  regulations 
governing  the  taJke. 

Comments 

On  August  2,  1996  (61  FR  40377), 
NMFS  published  a  proposed  rule  to 
issue  an  incidental  small  take 
exemption  imder  the  MMPA  to  take  a 
small  number  of  marine  mammals 
incidental  to  shock  testing  the  USS 
SEA  WOLF  submarine  in  the  offshore 
waters  of  the  U.S.  Atlantic  coast  in 
1997.  A  correction  notice  on  the 
proposed  regulations  was  published  on 
August  23, 1996  (61  FR  43517).  During 
the  45-day  comment  period,  NMFS 
received  5  letters  (Marine  Mammal 
Commission  (MMC),  Humane  Society  of 
the  United  States  (HSUS),  Defenders  of 
Wildlife  (DoW),  People  for  the  Ethical 
Treatment  of  Animals  (PETA)  and  one 
private  citizen)  commenting  on  the 
proposed  rule.  Comments  contained  in 
these  letters  are  addressed  under  the 
Comments  and  Responses  section. 
Comments  regarding  issues  other  than 
the  contents  of  the  proposed  rule  have 
been  addressed  in  the  FEIS  prepared  by 
the  U.S.  Navy. 
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On  March  11, 1997,  the  U.S.  Navy 
submitted  a  petition  to  NMFS  amending 
its  June  7, 1996,  apphcation  and 
requesting  a  modification  to  the 
proposed  regulations  for  an  incidental 
small  take  exemption  under  the  MMPA 
to  take  a  small  number  of  marine 
mammals  incidental  to  shock  testing  the 
USS  SEA  WOLF  submarine  in  the 
offshore  waters  of  the  UrS.  Atlantic 
coast  in  1997.  The  {>etition  states  that 
the  U.S.  Navy,  for  reasons  unrelated  to 
the  environment,  will  not  be  able  to 
conduct  the  shock  trial  from  April  1, 
1997,  through  September  30, 1997,  and 
requests  that  the  period  of  efl^ectiveness 
for  the  regulations  and  the  shock  trial  be 
extended  until  1999.  No  modification  to 
the  proposed  seasonal  restriction  (which 
would  prohibit  any  marine  mammal 
takings  from  October  1  through  March 
31  at  the  Norfolk  site  and  from  October 
1  through  April  30  at  the  Mayport  site) 
to  protect  marine  mammal  and  sea  tiirtle 
species  is  requested.  Because  section 
101(a)(5)(A)  of  the  MMPA  provides  for 
small  take  authorizations  to  be  effective 
for  periods  up  to  5  years,  NMFS 
believed  that  granting  this  request  to 
modify  the  effective  date  of  the 
proposed  rule  was  warranted,  the 
requested  modification  was  proposed  on 
April  22, 1997  (62  FR  19553).  During 
the  30-day  comment  period,  no 
comments  were  received.  Subsequent  to 
that  action,  the  U.S.  Navy  informed 
NMFS  that  the  shock  test  would  be 
delayed  until  the  year  2000  or  beyond. 

Comments  and  Responses 

General  Concerns 

Comment  1 :  PETA  believes  that 
accepting  the  proposed  rule  would  set  a 
dangerous  precedent  for  other  entities  to 
apply  for  similar  legal  exceptions  and 
would  make  a  mockery  of  current 
measures  which  are  designed  to  protect 
marine  mammals  from  harm. 

Response:  NMFS  disagrees.  The 
MMPA  provides  authority  under  section 
101(a)(5)(A)  for  the  taking  of  small 
numbers  of  marine  mammals  while 
conducting  lawful  activities  provided 
the  taking  is  having  no  more  than  a 
negligible  impact  on  marine  mammals 
and  provided  regulations  are  prescribed 
setting  forth  permissible  methods  of 
taking  and  other  means  of  effecting  the 
least  practicable  impact  on  marine 
mammal  species  and  their  habitat.  The 
U.S.  Navy  first  applied  for  a  small  take 
authorization  on  May  13, 1993,  under 
section  101(a)(5)(A)  of  the  MMPA.  That 
apphcation  resulted  in  a  final 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  during  the 
shock  trial  of  the  USS  JOHN  PAUL 
JONES  in  1994  (59  FR  5111,  February  3, 


1994).  Monitoring  that  shock  trial 
indicated  that  no  marine  mammals  were 
seriously  injured  or  killed  and  only  a 
few  dolphins  were  potentially  harassed. 
The  small  take  application  for  the 
incidental  take  of  marine  manunals  for 
the  USS  SEAWOLF  follows,  and 
improves  upon,  the  mitigation  and 
monitoring  protocols  established  during 
the  earlier  shock  trial. 

Comment  2:  Three  commenters 
(HSUS,  PETA,  citizen)  recommended 
NMFS  adopt  the  no  action  alternative 
and  not  issue  a  small  take  authorization 
to  the  U.S.  Navy. 

Response:  NMFS  wishes  to  make  clear 
that  the  Navy  conducts  ship  shock  tests 
under  the  authority  of  10  U.S.C.  2366. 
The  Navy  does  not  require  NMFS 
authorization  to  conduct  these  tests. 
However,  imder  the  MMPA,  the  taking 
of  marine  mammals  is  prohibited  unless 
authorized  by  exemption  or  permit. 
Since  there  is  a  possibility  that  marine 
mammals  may  be  unintentionally  taken 
(harassed,  injured  or  killed)  incidental 
to  the  ship  shock  trial,  the  Navy  applied 
to  NMFS  for  a  small  take  authorization 
under  section  101(a)(5)(A)  of  the 
MMPA.  Thus,  it  is  the  taking  of  marine 
mammals  incidental  to  the  Navy's  ship 
shock  tests  that  NMFS  is  authorizing, 
not  the  shock  trial  itself.  Unless 
scientific  evidence  contradicts  NMFS' 
preliminary  determination  (61  FR 
40377,  August  2, 1996)  that  the  ship 
shock  trial  is  likely  to  result  in  only 
small  numbers  of  marine  mammals 
being  taken  and  that  this  taking  would 
have  no  more  than  a  negligible  impact 
on  marine  mammal  stocks  (provided  the 
recommended  mitigation  and 
monitoring  are  conducted),  a  small  take 
authorization  is  appropriate. 

Comment  3:  DoW  questions  the  need 
for  shock  testing  with  the  advent  of 
computer  modeling  and  sophisticated 
model  simulations.  With  billions  of 
dollars  already  spent  on  engineering 
and  design  for  the  vessel,  this  mode  of 
testing  seems  dated.  If  testing  is 
necessary,  then  DoW  recommends  the 
Navy  moderate  the  size  of  the  charge 
rather  than  the  distance  (between  the 
charge  and  the  submarine).  DoW  also 
recommends  the  Navy  should 
investigate  the  use  of  "shaped"  charges 
similar  to  those  used  for  building 
demolition  to  direct  more  of  the 
Shockwave  towards  the  vessel  and  less 
into  the  surrounding  environment. 

Response:  According  to  the  Navy, 
data  from  previous  shock  tests  and 
wartime  experience  have  been 
incorporated  into  computer  models 
which  are  used  to  help  predict  the 
survivability  of  SEAWOLF-class 
submarines.  Modeling  however,  is  only 
one  of  three  components  of  the 


SEAWOLF  LFT&E  program  which 
together  provide  the  data  necessary  to 
assess  the  SEAWOLF's  survivability. 
The  components  are  computer  modeling 
and  analysis,  component  and  surrogate 
testing,  and  a  shock  test  of  the  entire 
ship.  Computer  modeling  and 
component  testing  on  machines  or  in 
surrogates  do  not  provide  adequate 
information  to  assess  the  survivability  of 
the  submarine  in  accordance  with  10 
U.S.C.  2366.  In  addition,  combat 
experience  has  demonstrated  that 
computer  models  and  component 
testing,  while  helpful,  cannot  predict 
the  broad  range  of  complex  failure 
mechanisms  which  could  occiu  inside 
sophisticated  electronic  components  or 
complex  mechanical  systems. 

Unfortimately.  smaller  charges  and 
shaped  charges  do  not  energize  the 
entire  submarine  at  the  desired  level  of 
s^ock  intensity.  According  to  the  Navy, 
the  use  of  smaller  charges  would  require 
many  more  detonations  to  excite  the 
entire  submarine  to  the  desired  level. 

Comment  4:  DoW  believes  NMFS  did 
not  provide  adequate  notice  of  pubUc 
meetings  and  opportunity  for  hearings. 
In  addition,  they  believe  that  the  title 
pubhshed  in  the  Federal  Register  was 
insufficiently  detailed  to  elicit  response. 
A  secondary,  descriptive  title  would 
have  been  very  helpful. 

Response:  The  U.S.  Navy's  proposal 
to  shock  test  the  USS  SEAWOLF  off  the 
U.S.  East  Coast  has  been  noted  in  the 
Federal  Register  and  the  following 
newspapers  on  at  least  three  occasions: 
Vyashington  Post,  Beaches  Leader, 
Florida  Times  Union,  Southeastern 
Georgian  and  Virginian  Pilot.  NMFS  and 
the  Navy  first  notified  the  public  and 
held  scoping  meetings  in  Silver  Spring, 
MD.  Norfolk,  VA  and  Atlantic  Beach,  FL 
in  March,  1995.  These  meetings  were 
aimounced  in  the  above  newspapers 
and  in  the  Federal  Register.  The  notice 
of  availability  of  the  draft  environmental 
impact  statement  (DEIS)  was  published 
by  the  Environmental  Protection  Agency 
in  the  Federal  Register  on  June  14,  1996 
(61  FR  30233);  a  copy  of  the  DEIS  was 
mailed  to  DoW  and  a  number  of  other 
interested  organizations.  The 
publication  of  the  proposed  rule  by 
NMFS  on  August  2.  1996  (61  FR  40377) 
announced  the  schedule  for  public 
meetings  under  the  National 
Environmental  Pohcy  Act  (NEPA)  and 
the  MMPA.  The  comment  period  on  the 
DEIS  was  reopened  (61  FR  40204, 
August  1, 1996)  until  September  17, 
1996  to  incorporate  the  comments 
expected  bom  these  meetings.  A  widely 
distributed  press  release  on  the  Navy 
proposal  was  also  issued  on  August  2, 
1996,  by  NOAA,  two  weeks  prior  to 
public  hearings  in  mid-August,  1996. 
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NOAA  press  releases  are  also  available 
to  the  public  through  the  NOAA 
Homepage.  As  a  result,  NMFS  I  alieves 
the  general  public  has  had  ampSe 
opportunity  to  review  and  prepare 
comments  prior  to  the  MMPA/NEPA 
public  meetings  and  an  additional 
period  of  time  afterwards  to  submit 
written  comments. 

The  title  of  the  proposed  action 
pubUshed  in  the  Federal  Register  is 
limited  to  the  title  of  the  codified  part 
(Taking  and  Importing  of  Marine 
Mammals)  and  the  subpart  (Taking 
Marine  Mammals  Incidental  to  Naval 
Activities).  Secondary  descriptive  titles 
are  not  authorized  by  the  Office  of  the 
Federal  Register. 

Comment  5:  DoW  finds  the  site 
selection  for  the  shock  trial  to  be 
problematic.  They  note  that  the  coastal 
areas  in  Florida,  particularly  those 
within  the  euphotic  zone  are  some  of 
the  most  productive  biologically.  Any 
detonations  of  the  magnitude  described 
in  the  notice  would  therefore  not  only 
affect  marine  mammals,  but  could  have 
devastating  effects  on  local  ecosystems 
and  food  chains.  This  could  have 
profoimd  impUcations  on  the  eastern 
recreational  and  commercial  fisheries. 

Response:  The  environmental  impacts 
of  the  shock  trial  on  the  Florida  east 
coast  ecosystems  have  been  described  in 
the  DEIS  prepared  as  part  of  this  action. 
Readers  are  encouraged  to  refer  to  that 
document  or  the  recently  released  FEIS 
for  an  analysis  of  environmental  and 
economic  impacts  (see  ADDRESSES). 

Comment  6:  The  MMC  recommends 
that  NMFS  carefully  examine  the  data, 
assumptions,  and  methods  used  to 
estimate  the  numbers  of  animals  that 
might  be  killed,  injured  or  harassed  to 
ensiu^  that  the  estimates  appropriately 
reflect  any  possible  sources  of  error  or 
bias.  Recognizing  that  if  the  take  is 
greater  than  authorized  the  Navy  would 
be  required  to  stop  testii^g  before 
completion,  even  though  the  effects  on 
marine  mammal  distribution, 
abundance  and  productivity  would  still 
be  negligible,  the  MMC  further 
recommends  that  the  number  of  animals 
authorized  to  be  taken  be  increased  if, 
after  further  examination,  it  is 
determined  that  (1)  the  present 
estimates  do  not  adequately  reflect 
possible  sources  of  error  and  bias  and 
(2)  the  possible  effects  on  the 
distribution,  size,  and  productivity  of 
the  potentially  affected  species  and 
population  stocks  would  remain 
negligible. 

Response:  NMFS  believes  that  the 
U.S.  Navy  used  the  best  scientific 
information  available  in  making  its 
assessment  of  the  potential  impact  on 
marine  mammals  fi'om  the  detonation  of 


5  explosive  charges.  In  addition  to  using 
documented  sources  (e.g.,  CETAP, 
stranding  records),  the  Navy  conducted 
monthly  aerial  marine  mammal  surveys 
of  the  two  preferred  geographic  areas  for 
a  period  of  6  months.  This  sxn^ey  was 
repeated  at  Mayport  in  1997.  The 
resulting  estimate  of  the  niunber  of 
marine  mammals  that  might  potentially 
be  harassed,  injured  or  killed  is 
provided  in  Tables  4-5  and  4-6  of  the 
FEIS.  It  should  be  noted  that  the  U.S. 
Navy  reviewed  this  concern  as  part  of 
its  NEPA  review,  and.  for  reasons  stated 
in  response  to  Comment  7,  these  take 
levels  have  been  modified  from  the 
proposed  rule  and  DEIS.  A  more 
detailed  response  to  this  concern  can  be 
found  in  the  FEIS  (please  refer  to 
comment  H4  in  Appendix  H).  Also,  a 
complete  description  of  the 
methodology  used  by  the  Navy,  and 
adopted  by  NMFS  for  this  exercise,  can 
be  found  in  the  FEIS. 

For  discussion  on  the  comment  that 
the  Navy  would  be  required  to  stop 
testing  before  completion  if  the  take  is 
greater  than  authorized,  please  refer  to 
comment  12. 

Comment  7:  The  MMC  notes  that  the 
Navy  has  introduced  a  new  criterion — 
acoustic  discomfort — for  determining 
how  and  how  many  animals  may  be 
harassed  by  anthropogenic  sounds  in 
the  marine  environment.  The  MMC 
therefore  recommends  that  NMFS  take 
such  steps  as  necessary  to  ensiu-e  that 
(1)  the  estimates  of  the  numbers  of 
marine  mammals  that  potentially  could 
be  taken  by  harassment  are  in  fact, 
overestimates,  rather  than 
underestimates;  and  (2)  the  planned 
monitoring  program  is  adequate  to 
verify  that  any  disruption  of  vital 
behavior  is  momentary  and  that  no  more 
than  the  authorized  number  of  animals 
are  harassed. 

Response:  As  explained  in  detail  in 
the  FEIS,  previous  determinations  for 
explosives  were  based  on  peak  pressure. 
However,  several  sources  recognize  that 
peak  pressure  may  not  be  the  best  basis 
for  predicting  the  effects  of  impulsive 
noise,  such  as  underwater  explosives, 
on  marine  mammals  (e.g.,  Richardson  et 
al.  1995).  In  terms  of  mammal  hearing, 
a  better  measure  may  be  total  energy 
received  in  1/3-octave  frequency  bands 
(i.e.,  the  approximate  filter  bandwidth 
of  the  hearing  system)  within  the 
integration  time  of  the  ear.  As  pulsed 
sound  sources  with  differing  peak 
pressures  could  deliver  the  same  energy 
over  a  certain  time  period,  the  acoustic 
harassment  criterion  can  be  improved 
over  the  standard  160  dB  (re  1  uPa  @  1 
m)  used  previously  during  shock  testing 
the  USS  JOHN  PAUL  JONES  and  other 
explosive  detonation  events. 


The  160-dB  criterion  is  based  on  a 
behavioral  response  which  may  be  of 
questionable  biological  significance  in 
the  context  of  a  single  acoustic  pulse.  In 
the  case  of  a  continuous  source  (e.g., 
industrial  noise)  or  repeated  transient 
sources  (e.g.,  seismic  pulses),  avoidance 
by  a  marine  mammal  could  result  in 
changes  to  migration,  feeding,  or 
reproduction  patterns  that  could  affect 
the  energetics  of  both  individuals  and 
populations.  However,  in  the  context  of 
a  single,  brief  pulse  from  a  detonation, 
a  momentary  startle  response  causing  an 
animal  to  dive  or  momentarily  change 
course  or  speed  is  not  likely  to  affect 
either  the  individual  or  the  population. 
Such  a  minor  response  is  well  within 
the  range  of  normal  behaviors  that  an 
animal  might  exhibit  at  any  time  in 
response  to  other  animals  or  other 
environmental  stimuli.  As  a  result, 
NMFS  does  not  normally  consider  these 
simple,  singular,  reflex  actions  (e.g., 
alert,  startle,  dive  response  to  a 
stimulus)  by  marine  manmials  to  be 
sufficient  on  their  own  to  warrant  an 
incidental  harassment  authorization.  On 
the  other  hand,  NMFS  does  not  concur 
with  statements  made  by  the  Navy  in 
response  to  a  different  rulemaking  that 
the  term  "harassment"  in  the  MMPA 
should  be  limited  to  changes  in 
behavioral  patterns  of  a  magnitude  that 
reflect  an  adverse  reaction  on  the  peul  of 
the  animals  such  as  intense  fear  or  pain 
or  behavior  that  is  likely  to  harm  the 
animal  or  its  offspring.  By  statutory 
definition,  the  de  minimus  level  (for 
Level  B  harassment)  should  be  less 
intrusive  on  the  animal  than  suggested 
by  the  Navy. 

Therefore,  the  information  provided 
in  the  FEIS  supports  the  Navy's 
selection  of  temporary  threshold  shift 
(TTS)  as  a  harrasment  criterion  for 
shock  testing  the  USS  SEA  WOLF. 
NMFS  concurs.  TTS  is  being  used  as  a 
measure  of  quantifiable  harassment,  as 
TTS  may  also  result  in  behavior 
reflecting  an  adverse  reaction,  and  TTS 
meets  the  definition  of  both  Level  A  and 
Level  B  harassment  definitions  found  in 
the  MMPA.  On  a  cellular  level,  TTS 
could  be  considered  a  very  slight 
"injury"  in  the  sense  of  damage  to  hair 
cells  in  the  ear  and  because  TTS  is 
temporary  hearing  loss,  it  could  lead  to 
a  temporary  disruption  of  behavioral 
patterns  as  specified  in  the  statutory 
definition  of  Level  B  harassment.  For 
additional  information  please  refer  to 
the  FEIS,  in  particular,  Appendix  E. 
Based  upon  information  provided  in 
Appendix  E,  a  dual  criterion  for 
acoustic  harassment  has  been 
developed:  (1)  an  energy -based  TTS 
criterion  of  182  dB  re  1  uPa^-sec  derived 
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{from  experiments  with  bottlenose 
dolphins  (Ridgway  et  aJ.  (1997),  and  (2) 
12  lbs/in^  (psi)  peak  pressure  cited  by 
tCetten  (1995)  as  associated  with  a  "safe 
{outer  limit  for  the  10,000  lb  charge  for 
minimal,  recoverable  auditory  trauma" 
(i.e.,  TTS).  The  harassment  range 
liherefore  is  the  minimum  distance  at 
which  neither  criterion  is  exceeded. 
Using  the  182  dB  (energy)  criterion 
separate  harassment  ranges  were 
I  calculated  for  odontocetes  and 
mysticetes  based  on  their  differing 
sensitivity  to  low  frequencies.  For  the 
IMayport  area,  the  harassment  range  is 
predicted  to  be  15.7  km  (8.5  nautical 
miles  (nm))  for  odontocetes  and  23.5  km 
(12.7  nm)  for  mysticetes.  Estimated  take 
levels  based  upon  the  above  criterion  for 
Mayport  can  be  found  in  Tables  4-5  emd 
4-6  of  the  FEIS.  For  a  single  detonation 
at  Mayport  about  358  marine  mammals 
could  be  harassed;  for  five  detonations, 
1,788  animals  could  be  harassed. 
Because  the  U.S.  Navy  will  seek  a  site 
for  detonation  that  has  the  lowest  real- 
time abundance  of  mmne  mammals, 
these  numbers  should  be  regarded  as 
•upper  limits.  The  species  most  likely 
affected  at  Mayport  are  the  bottlenose 
dolphin,  Risso's  dolphin,  Atlantic 
spotted  dolphin,  and  the  Stenella  spp. 

NMFS  has  concerns  that  focusing 
monitoring  efforts  on  the  possibility  that 
there  may  be  more  than  a  momentary 
disturbance  of  one  or  more  marine 
imammals  located  either  inside  or 
outside  the  acoustic  harassment  zone 
Iwould  result  in  diminished  monitoring 
within  the  safety  zone  where,  with 
lowered  detection  effort,  marine 
mammals  might  be  seriously  injured  or 
killed.  Because  aircraft  safety  precludes 
more  than  one  survey  aircraft  being 
vdthiH  the  area  at  any  one  time  (a 
second  aircraft  will  be  held  in  reserve 
ashore),  and  because  the  survey  aircraft 
will  operate  (after  completion  of  aeried 
monitoring)  in  a  circular  holding  pattern 
4.6  km  (2.5  nm)  from  the  site  to  ensinre 
no  marine  mammals  enter  the  safety 
zone,  there  will  be  limited  opportunity 
to  observe  marine  mammal  behavior  at 
the  instant  of  detonation.  Fiuthermore, 
'it  is  unclear  whether  stationing  an 
aircraft  in  the  area  beyond  the  acoustic 
harassment  zone  would  provide 
meaningful  scientific  results.  Based  on 
current  scientific  information,  the  low 
frequency  of  the  explosive  would 
potentially  affect  only  marine  mammals 
with  the  ability  to  detect  low  frequency 
soimds,  mainly  mysticete  and  sperm 
whales.  Other  than  sperm  whales,  these 
!  species  are  not  expected  off  Mayport,  FL 
I  during  the  summer.  To  accommodate 
MMC  concerns  however,  the  Navy  plans 
I  to  locate  and  monitor  any  marine 


mammals,  including  behavioral 
changes,  found  inside  the  acoustic 
harassment  zone  for  a  period  of  48 
hours  post-detonation,  as  detailed  in  the 
FEIS. 

Comment  8:  The  MMC  recommends 
NMFS  (1)  consider  whether  monitoring 
and  comparing  marine  mammal 
vocalizations  before  and  after 
detonation  of  charges  would  provide  a 
reasonable  means  for  validating  the 
apparent  assumption  that  any 
disruption  of  behavior  beyond  the 
"acoustic  discomfort"  reinge  will  be 
momentary;  and  (2)  if  judged 
reasonable,  require  that  the  monitoring 
program  be  reviewed  accordingly. 

Response:  The  Marine  Mammal 
Acoustic  Tracking  System  will  be 
employed  during  the  ship  shock  trial  to 
acoustically  detect  meirine  manmials 
that  are  within  the  safety  zone  to  avoid 
injury  or  death  of  these  animals  as  a 
result  of  the  detonation.  Acoustic 
monitoring  will  therefore  focus 
primarily  on  marine  mammals 
vocahzing  within  the  safety  and  buffer 
zone  and  secondarily  on  animals 
outside  those  zones  prior  to  detonation. 
Unfortunately,  for  secvuity  reasons, 
recordings  of  vocalizing  marine 
mammals  after  detonation  caimot  be 
made,  either  inside  or  outside  the 
acoustic  harassment  zone.  Therefore, 
the  suggested  experiment  cannot  be 
conducted. 

Comment  9:  HSUS  recommends  that 
post-detonation  monitoring  continue  for 
a  period  of  time  no  less  than  4  weeks 
after  the  final  detonation  in  order  to 
account  for  animals  who  may  not 
experience  an  immediately  observable 
negative  impact. 

Response:  NMFS  believes  that  4-week 
post-detonation  surveys  would  be  an 
imnecessary  imposition  on  the  U.S. 
Navy  that  would  not  provide  the  public 
vsrith  meaningful  information  on  the 
impact  of  explosions  on  marine 
mammal  popidations.  First,  NMFS 
beheves  that  any  marine  mammals  that 
might  be  killed  by  a  detonation  and  sink 
would  resurface  within  1  week  of  their 
demise.  Second,  marine  mammals  that 
are  injured  might  not  remain  in  the 
same  area  of  the  detonations  after  the 
shock  trial  is  completed.  This  would 
require  the  U.S.  Navy  to  conduct 
extensive  aerial  and  ship  stu^eys  over  a 
large  area  of  the  East  Coast  to  locate 
injured  and  deceased  marine  mammals. 
Finally,  a  cause-and-effect  relationship 
between  dead  marine  mammals  and  the 
ship  shock  trial  is  not  likely  to  be 
evident  by  external  examination  (but  see 
comment  10). 

NMFS  will  require  the  U.S.  Navy  to 
conduct  post-detonation  surveys  for 
marine  mammals  a  minimiun  of  48 


hours  and  a  maximum  of  1  week 
following  each  detonation.  In  addition, 
the  U.S.  Navy  will  be  coordinating 
follow-up  investigations  with  local 
stranding  networks. 

Comment  10:  HSUS  recommends  that 
the  U.S.  Navy  fund  necropsy  efforts  of 
stranding  networks  for  a  period  of  one 
year  in  an  attempt  to  account  for  long- 
term  impacts  that  result  in  mortaUty. 
HSUS  recommends  this  measure  be  a 
required  element  in  the  monitoring 
scheme  in  50  CFR  216.165. 

Response:  In  the  Navy's  FEIS,  the 
Navy  states  that  the  stranding  networks 
will  be  requested  to  forward  tissue 
samples  from  stranded  marine  mammals 
and  sea  turtles  to  the  Armed  Forces 
Institute  of  Pathology  (AFIP)  for 
analysis.  The  U.S.  Navy  will  fund 
necropsy  sample  analyses  by  the  AFIP 
for  one  year  foUovying  the  last 
detonation.  This  recommendation  has 
been  incorporated  as  a  monitoring 
requirement  under  50  CFR  216.165. 

Comment  1 1 :  The  MMC  recommends 
that  the  Letter  of  Authorization  (LOA) 
make  clear  that  the  authorization  is 
automatically  revoked  if  marine 
mammals  are  taken  in  ways  or  niunbers 
not  authorized.  The  HSUS  recommends 
that  §  216.166(b)  be  amended  to  require 
the  LOA  be  suspended  or  revoked 
(without  prior  notice  or  opportunity  for 
public  comment). 

Response:  Prior  to  revocation  of  an 
LOA,  NMFS  must  satisfy  the  statutory 
notice  and  comment  requirement  of 
section  101(a)(5)(B).  However,  under 
section  101(a)(5)(C)  of  the  MMPA,  the 
notice  and  comment  requirements  do 
not  apply  prior  to  suspending  an  LOA 
due  to  emergency  conditions  that  pose 
a  significant  risk  to  the  well-being  of  the 
marine  mammal  stock.  Whil  ,  section 
101(a)(5)(B),  allows  NMFS  to  withdraw 
(revoke)  or  "suspend  for  a  time  certain" 
an  LOA,  subsequent  to  notice  and 
comment,  section  101(a)(5)(C)  does  not 
waive  the  notice  and  comment 
requirement  where  NMFS  seeks  to 
withdraw  the  authorization.  Conditions 
for  suspension  or  withdrawal  of  an  LOA 
are  described  in  50  CFR  216.106  of  this 
part. 

Comment  12:  The  HSUS  recommends 
that  if  the  incidental  take  limits  in  50 
CFR  216.161(c)  are  exceeded,  or  if  more 
than  1  mortality  or  serious  injury  of  a 
threatened  or  endangered  species  occurs 
(and  this  should  include  all  affected  sea 
turtle  species  as  well),  then  the  LOA 
sliould  be  immediately  suspended  or 
revoked.  The  Navy  would  then  have  to 
make  its  findings  governing  the 
SEA  WOLF  based  on  the  results  of  the 
tests  conduct  ;d  at  that  time. 

Response:  Please  see  the  response  to 
comment  11.  The  serious  injury  or  death 
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of  even  1  marine  mammal  listed  imder 
the  ESA  is  prohibited  by  the  regulations 
governing  the  incidental  take  of  marine 
mammals  during  the  SEA  WOLF  shock 
trial  (50  CFR  216.161(c)).  However,  the 
serious  injury  or  death  of  these  listed 
species,  or  the  taking  of  any  marine 
mammal  species  after  the  harassment, 
injury  or  mortality  quota(s)  is  (are) 
reached  will  not  necessarily  result  in 
the  suspension  of  the  LOA.  Suspension 
of  an  LOA  will  occur  (1)  if  NMFS 
determines  that  additional  takings  are 
having,  or  may  have,  a  more  than 
negligible  impact  on  the  marine 
mammal  stock(s);  or  (2)  all  quotas 
(harassment,  injury  and  death)  have 
been  reached.  Nevertheless,  any  taking 
that  is  in  excess  of  the  respective  quota 
is  prohibited  and  therefore  a  violation  of 
theMMPA. 

The  incidental  taking  of  sea  turtles  is 
authorized  under  an  ITS  as  part  of  a 
Biological  Opinion  issued  to  the  U.S. 
Navy  under  section  7  of  the  Endangered 
Species  Act,  not  under  the  MMPA. 
Under  that  authority,  the  taking  of  listed 
species  in  excess  of  the  take  limits 
provided  in  the  ITS  (including  the 
taking  of  endangered  marine  mammals) 
requires  a  reinitiation  of  consultation 
under  section  7.  Information  on  sea 
turtle  incidental  take  levels  can  be 
found  in  Appendix  G  of  the  FEIS. 

Comment  13:  HSUS  recommends  that 
50  CFR  216.163(c)  only  apply  if  the  take 
is  within  the  limits  specihed  in  50  CFR 
216.161(c). 

Response:  While  50  CFR  216.163  of 
the  proposed  rule  did  not  contain  a 
paragraph  (c),  the  incidental  take 
authority  provided  in  §  216.163(a) 
applies  until  all  the  quotas  contained  in 
§  216.161(c)  are  reached  provided  all 
other  terms,  conditions,  and 
requirements  of  the  regulations  and 
LOA  are  complied  widi.  However, 
should  these  quotas  be  reached,  NMFS 
presumes  that  should  the  U.S.  Navy 
decide  to  continue  their  shock  trial 
without  a  marine  mammal 
authorization,  the  mitigation  described 
in  §  216.163(b)  would  be  continued  by 
the  U.S.  Navy  to  ensure  additional 
takings  did  not  occur. 

Comment  14:  The  MMC  recommends 
that  the  reporting  requirement  be 
revised  to  require  that  the  results  of  the 
monitoring  program  be  provided  to 
NMFS  following  each  of  the  five  tests, 
rather  than  120  days  after  the  last  test. 

Response:  NMFS  disagrees. 
Submission  of  a  written  report  after 
each  test  is  not  warranted  because  of  the 
potential  delay  in  notifying  NMFS  of 
takings,  which  in  turn  may  result  in  a 
delay  in  the  next  shock  test  while  NMFS 
evaluates  the  data  and  discusses  its 
findings  with  the  Navy.  NMFS  intends 


to  require  instead  that  the  U.S.  Navy 
notify  NMFS,  immediately  upon 
discovery,  that  a  marine  mammal  has 
been  sighted  by  the  post-detonation 
monitoring  team,  that  either  may  have 
been  seriously  injured  or  killed  as  a 
result  of  the  detonation,  or  is 
determined  to  have  been  within  the 
safety  zone  at  the  time  of  detonation.  If 
post-test  surveys  determine  that  an 
injurious  or  lethal  take  of  a  marine 
mammal  has  occurred,  the  test 
procedure  and  the  monitoring  methods 
will  be  reviewed  with  NMFS  and 
appropriate  changes  must  be  made,  if  at 
all  possible,  prior  to  conducting  the  next 
detonation. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  Shock  Testing 
the  USS  SEAWOLF 

A  description  of  the  U.S.  Atlantic 
coast  environment,  its  marine  life  and 
marine  mammal  abundance, 
distributio  1  and  habitat  can  be  found  in 
the  draft  and  FEIS  on  this  subject  and 
is  not  repeated  here.  Additional 
information  on  Atlantic  coast  marine 
mammals  can  be  found  in  Blaylock  et  al. 
(1995).  These  documents  are  available 
upon  request  (see  ADDRESSES). 

Summary  of  Potential  Impacts 

Potential  impacts  to  the  marine 
mammal  species  known  to  occur  in 
these  areas  from  shock  testing  include 
both  lethal  and  non-lethal  injury,  as 
well  as  harassment.  Death  or  injury  may 
occur  as  a  result  of  the  explosive  blast, 
and  harassment  may  occur  as  a  result  of 
non-injurious  physiological  responses  to 
the  explosion-generated  shockwave  and 
its  acoustic  signature.  The  Navy  believes 
it  is  very  unlikely  that  injury  will  occur 
from  exposure  to  the  chemical  by- 
products released  into  the  surface 
waters,  and  no  permanent  alteration  of 
marine  mammal  habitat  would  occur. 
While  the  Navy  does  not  anticipate  any 
lethal  takes  would  result  from  these 
detonations,  theoretical  calculations 
indicate  that  the  Mayport  site  has  the 
potential  to  resuh  in  up  to  1  lethal  take, 
5  injurious  takes,  and  1,788  harassment 
takes.  Detailed  descriptions  on  the 
definitions  of  take  categories; 
calculation  of  ranges  for  potential 
mortahty,  injury,  and  harassment; 
incidental  take  calculations;  and 
impacts  on  marine  mammal  habitat  can 
be  found  in  the  Navy  application  and 
the  FEIS,  which  are  available  upon 
request  (see  ADDRESSES). 

Summary  of  Proposed  Mitigation  and 
Monitoring  Measures 

The  Navy's  proposed  action  includes 
mitigation  and  monitoring  that  would 
minimize  risk  to  marine  mammals  and 


sea  turtles.  As  recently  revised,  the 
Navy  would: 

(1)  Through  pre-detonation  aerial 
surveys,  select  a  test  area  with 
potentially,  the  lowest  number  of 
marine  mammals  and  turtles; 

(2)  monitor  the  area  visually  (aerial 
and  shipboard  monitoring)  and 
acoustically  before  each  test  and 
postpone  detonation  if  (a)  any  marine 
mammal,  sea  turtle,  large  sargassum  raft 
or  large  concentration  of  jellyfish  is 
visually  detected  within  a  safety  zone  of 
3.7  km  (2.0  nm),  (b)  any  marine 
mammal  is  acoustically  detected  within 
a  safety  zone  of  4.3  km  (2.35  nm),  or  (c) 
any  large  fish  school,  or  flock  of 
seabirds  is  detected  within  a  safety  zone 
of  1.85  km  (1  nm); 

(3)  monitor  the  area  visually  (aerial 
and  shipboard  monitoring)  and 
acoustically  before  each  test  and 
postpone  detonation  if  any  marine 
mammal  or  sea  turtle  is  within  a  buffer 
zone  of  an  additional  1.85  km  (1.0  nm) 
buffer  zone,  unless  the  marine  mammals 
are  on  a  course  within  the  buffer  zone 
that  is  taking  them  away  from  the  3.7 
km  (2.0  nm)  safety  zone,  except  that  no 
detonation  will  occur  if  a  listed  marine 
mammal  is  detected  within  the  buffer 
zone,  and  subsequently  cannot  be 
detected,  until  sighting  and  acoustic 
teams  have  searched  the  area  for  2.5 
hours  (approximately  3  times  the  typical 
large  whale  dive  duration).  If  a  northern 
right  whale  is  seen,  the  shot  will  not 
occur  until  the  animal  is  positively 
reacquired  outside  the  buffer  zone  and 
at  least  one  additional  aerial  monitoring 
of  the  safety  range  and  buffer  zone 
shows  that  no  other  right  whales  are 
present; 

(4)  delay  detonation  if  the  sea  state 
exceeds  3  (i.e.,  whitecaps  on  33  to  50 
percent  of  surface;  0.6  m  (2  ft)  to  0.9  m 
(3  ft)  waves),  or  the  visibility  is  not  5.6 
km  (3  nm)  or  greater,  and  the  ceiling  is 
not  305  m  (1,000  ft)  or  greater; 

(5)  no  detonations  would  occur  earlier 
than  3  hours  after  sunrise  or  later  than 

3  hours  prior  to  sunset  to  ensure 
adequate  daylight  for  pre-  and  post- 
detonation  monitoring;  and 

(6)  monitor  the  area  for  48  hours  after 
each  detonation,  and  for  7  days 
following  the  last  detonation,  to  find 
and  treat  any  injured  animals.  If  post- 
detonation  monitoring  shows  that 
marine  mammals  or  sea  turtles  were 
killed  or  injured  as  a  result  of  the  test, 
or  if  any  marine  mammals  or  sea  turtles 
were  observed  in  the  safety  range 
immediately  after  a  detonation,  testing 
would  be  halted  until  procedures  for 
subsequent  detonations  could  be 
reviewed  and  changed  as  necessary. 

Detailed  descriptions  of  the  measures 
for  mitigation  and  monitoring  the  shock 


test  can  be  ft 
5),  which  is 
ADDRESSES). 


Federal  Register / Vol.  63,  No.  230 / Tuesday,  December  1,  1998 /Rules  and  Regulations         66075 


bours  after 


test  can  be  found  in  the  FEIS  (chapter 
5),  which  is  available  upon  request  (see 
ADDRESSES). 

Reporting 

Within  120  days  of  the  completion  of 
shock  testing,  the  Navy  is  required  to 
submit  a  final  report  to  NMFS.  This 
report  must  include  the  following 
information:  (1)  Date  and  time  of  each 
of  the  detonations;  (2)  a  detailed 
description  of  the  pre-test  and  post-test 
activities  related  to  mitigating  and 
monitoring  the  effects  of  explosives 
detonation  on  marine  mammals  and 
their  populations;  (3)  the  results  of  the 
monitoring  program,  including  niunbers 
by  species/stock  of  any  marine 
mammeds  noted  injured  or  killed  as  a 
result  of  the  detonations  and  numbers 
that  may  have  been  harassed  due  to 
undetected  presence  within  the  safety 
zone;  and  (4)  results  of  coordination 
with  coastal  marine  mammal/sea  tiulle 
stranding  networks. 

Changes  From  the  Proposed  Rule 

NMFS  has  modified  the  final  rule  as 
follows: 

1.  The  regulations  specify  that  the 
incidental  taking  is  authorized  for  the 
waters  off  Mayport,  FL  (i.e.,  a  negligible 
impact  determination  has  not  been 
made  for  the  Norfolk,  VA  site). 

2.  Amended  the  incidental 
harassment  levels  to  reflect  the  change 
from  an  acoustic  discomfort  criterion  to 
one  based  upon  TTS. 

3.  Harbor  seals  {Phoc^  vitulina)  have 
been  removed  from  the  list  of 
authorized  species  for  taking  since  it  is 
remote  that  one  would  be  off  the  Florida 
coast  in  mid-summer. 

4.  Modified  detonation  postponement 
criteria  in  §  216.163  for  certain  marine 
mammals  present  in  the  buffer  zone 
based  on  swimming  speeds  and  dive 
durations. 

5.  Modified  post-detonation  criteria  in 
50  CFR  216.163(b)(3)  to  require  that  if 

post-test  surveys  determine  that  any 
marine  mammals  are  in  the  safety  range 
immediately  after  a  detonation,  the  test 
procedure  and  the  monitoring  methods 
must  be  reviewed  and  appropriate 
changes  must  be  made  prior  to 
conducting  the  next  detonation. 

6.  Requires  the  U.S.  Navy  to  conduct 
during  the  first  detonation,  and  provide 
a  report  on,  prior  to  the  second 
detonation,  the  attenuation  of  the  sound 
pressiue  levels  of  the  HBXl  explosive 
charge.  Based  upon  the  results  of  this 
test,  the  monitoring  and  safety  zones 
described  in  the  LOA,  may  be  modified 
accordingly. 

7.  Reporting  requirements  have  been 
modified  to  indicate  that  reports  must 
be  submitted  to  the  Regional 


Administrator,  NMFS  and  a  new 
definition  for  "Administrator,  Southeast 
Region"  has  been  added. 

8.  A  final  report  on  results  of 
necropsies  of  stranded  marine  mammals 
funded  by  the  U.S.  Navy  is  now 
required  to  be  submitted  to  NMFS  no 
later  than  18  months  after  completion  of 
shock  testing  the  USS  SEA  WOLF. 

9.  Minor,  nontechnical,  changes  have 
been  made  to  the  regulations  for 
clarification  and  ease  of  understanding. 

Conclusions 

While  NMFS  beUeves  that  detonation 
of  five  4,536-kg  (10,000-lb)  charges  may 
affect  some  marine  mammals,  the  latest 
abundance  and  seasonal  distribution 
estimates  indicate  that  such  taking  will 
have  a  negligible  impact  on  the 
populations  of  marine  mammals 
inhabiting  the  waters  of  the  U.S. 
Atlantic  Coast.  NMFS  concuj^  with  the 
U.S.  Navy  that  impacts  can  be  mitigated 
by  mandating  a  conservative  safety 
range  for  marine  mammal  exclusion, 
incorporating  aerial,  shipboard,  and 
acoustic  survey  monitoring  efforts  in  the 
program  both  prior  to,  and  after 
detonation  of  explosives,  and  provided 
detonations  are  not  conducted 
whenever  marine  manunals  are  either 
detected  within  the  safety  zone,  or  may 
enter  the  safety  zone  at  the  time  of 
detonation,  or  if  weather  and  sea 
conditions  preclude  adequate  aerial 
surveillance. 

NEPA 

On  June  14,  1996  (61  FR  30232),  the 
Environmental  Protection  Agency  noted 
the  availability  for  pubhc  review  and 
comment  a  DEIS  prepared  by  the  U.S. 
Navy  under  NEPA  c-n  this  action.  NMFS 
is  a  cooperating  agency  as  defined  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  1501.6)  and  in  this 
regard  submitted  comments  on  the  DEIS 
to  the  U.S.  Navy  on  October  9,  1996. 
The  U.S.  Navy  responded  to  NMFS' 
concerns  on  December  11,  1996.  NMFS 
has  reviewed  the  Navy's  response  and 
the  FEIS  and  concludes  that  its 
comments  and  suggestions  have  been 
satisfactorily  addressed.  As  a  result, 
NMFS  hereby  adopts  the  Navy  FEIS  as 
its  own  as  provided  by  40  CFR  1506.3. 
Because  NMFS'  comments  have  been 
addressed  satisfactorily,  NMFS  finds 
that  it  is  unnecessary  to  either  prepare 
its  own  NEPA  documentation  nor  to 
recirculate  the  Navy  FEIS  for  additional 
comments. 

Endangered  Species  Act  (ESA) 

NMFS  has  consulted  with  the  Navy 
under  section  7  of  the  ESA  for  this 
shock  trial.  As  the  required  mitigation 
measures,  as  well  as  monitoring,  will  be 


conducted  as  described,  the  shock  trial 
is  expected  to  provide  adequate 
protection  for  listed  species.  As  a  result, 
NMFS  has  determined  that  the  activity, 
whjje  not  likely  to  jeopardize  the 
continued  existence  of  those 
endangered  or  threatened  species  under 
the  jurisdiction  of  NMFS,  may  adversely 
affect  certain  sea  turtle  species.  A  copy 
of  the  Biological  Opinion  and  Incidental 
Take  Statement  resulting  from  this 
consultation  is  available  upon  request 
(see  ADDRESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration, 
when  this  rule  was  proposed,  that,  if 
adopted,  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act.  If  implemented,  this  rule  will  affect 
only  the  U.S.  Navy,  and  an 
undetermined  number  of  contractors 
providing  services  related  to  the  shock 
trial,  including  the  monitoring  of 
impacts  on  marine  mammals.  Although 
the  U.S.  Navy,  by  definition,  is  not  a 
smi^l  business,  some  of  the  affected 
contractors  may  be  small  businesses. 
The  economic  impact  on  these  small 
businesses  is  dependent  upon  the  award 
of  contracts  for  such  services.  The 
economic  impact  carmot  be  determined 
with  certainty,  but  will  either  be 
beneficial  or  have  no  effect,  directly  or 
indirectly,  on  small  businesses.  As  such, 
a  regulatory  flexibility  analysis  is  not 
required. 

"This  rule  contains  collection-of- 
information  requirements  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (PRA).  This  collection  has  been 
approved  previously  by  OMB  under 
section  3504(b)  of  the  PRA.  The  control 
number  used  by  OMB  is  0648-0151. 
Notjvithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
cursently  valid  OMB  control  number. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  80  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
It  does  not  include  time  for  monitoring 
the  activity  by  observers.  Send 
corjments  regarding  these  reporting 
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burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  biudens,  to 
NMFS  and  OMB  (see  ADDRESSES) 

A  Ust  of  the  references  used  in  this 
docimient  may  be  obtained  from  NMFS 
(see  ADDRESSES). 

List  of  Subjects  in  SO  CFR  Part  216 

Administrative  practice  and 
procediu-e.  Imports,  Indians,  Marine 
mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  November  23,  1998. 

Andraw  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  amended  as  follows: 

PART  21 »— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq. 

2.  In  §  216.3.  a  new  definition  for 
"Administrator,  Southeast  Region"  is 
added  in  alphabetical  order  to  read  as 
follows: 

S  216.3    Definitions. 


Administrator,  Southeast  Region 
means  Administrator,  Southeast  Region, 
National  Marine  Fisheries  Service,  9721 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2432. 
»         «         •         •         * 

3.  Subpart  O  is  added  to  read  as 
follows: 

Subpart  O— Taking  of  Marine  Mammals 
Incidental  to  Shock  Testing  the  USS 
SEAWOLF  by  Detonation  of 
Conventional  Explosives  in  the 
Offshore  Waters  of  the  U.S.  Atlantic 
Coast 

Sec. 

216.161  Specified  activity,  geographical 
region  and  incidental  take  levels. 

216.162  Effective  dates. 

216.163  Permissible  methods  of  taking; 
mitigation. 

216.164  Prohibitions. 

216.165  Requirements  for  monitoring  and 
reporting. 

216.166  Modifications  to  the  Letter  of 
Authorization. 

216.167—216.169  (Reserved] 


Subpart  O— Taking  of  Marine  Mammals 
Incidental  to  Shock  Testing  the  USS 
SEAWOLF  by  Detonation  of 
Conventional  Explosives  in  the 
Offshore  Waters  of  the  U.S.  Atlantic 
Coast 

§216.161    Specified  activity,  geographicai 
region,  and  incidental  take  levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
mammals  specified  in  paragraph  (b)  of 
this  section  by  U.S.  citizens  engaged  in 
the  detonation  of  conventional  military 
explosives  writhin  the  waters  of  the  U.S. 
Atlantic  Coast  offshore  Mayport,  FL  for 
the  piu-pose  of  shock  testing  the  USS 
SEAWOLF. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
to  the  following  species:  Blue  whale 
(Balaenoptera  musculus);  fin  whale  (B. 
physalus);  sei  whale  [B.  borealis); 
Bryde's  whale  [B.  edeni);  minke  whale 
[B.  acutorostrata);  humpback  whale 
[Megaptera  novaeangliae);  northern 
right  whale  {^Eubalaena  glacialis);  sperm 
whale  [Physeter  macrocephalus);  dwarf 
sperm  whale  [Kogia  simus);  pygmy 
sperm  whale  (K.  breviceps);  pilot  whales 
[Globicephala  melas,  G. 
macrorhynchus);  Atlantic  spotted 
dolphin  [Stenella  frontalis);  Pantropical 
spotted  dolphin  (S.  attenuata);  striped 
dolphin  [Stenella  coemleoalba);  spiimer 
dolphin  (S.  long^mstris);  Clymene 
dolphin  (S.  clymene);  bottlenose 
dolphin  [Tursiops  truncatus);  Risso's 
dolphin  [Grampus  griseus);  rough- 
toothed  dolphin  [Steno  bredanensis); 
killer  whale  [Orcinus  orca);  false  killer 
whale  [Pseudorca  crassidens);  pygmy 
killer  whale  [Feresa  attenuata);  Fraser's 
dolphin  [Lagenodelphis  bosei);  harbor 
porpoise  [Phocoena  phocoena);  melon- 
headed  whale  [Peponocephala  electro); 
northern  bottlenose  whale  [Hyperoodon 
ampuUatus);  Cuvier's  beaked  whale 
[Ziphius  cavirostris),  Blainville's  beaked 
whale  [Mesoplodon  densirostris); 
Gervais'  beaked  whale  [M.  europaeus); 
Sowerby's  beaked  whale  (M.  bidens); 
True's  beaked  whale  (M  minis); 
common  dolphin  [Delpbinus  delphis); 
and  Atlantic  white-sided  dolphin 
[Lagenorhynchus  acutus). 

(c)  The  incidental  take  of  marine 
mammals  identified  in  paragraph  (b)  of 
this  section  is  limited  to  a  total  of  1 
mortality,  5  injuries  and  1,788 
harassment  takes  for  detonations  in  the 
area  described  in  paragraph  (a)  of  this 
section,  except  that  the  taking  by  serious 
injury  or  mortality  for  species  listed  in 
paragraph  (b)  of  this  section  that  are  also 
listed  as  threatened  or  endangered 
imder  §  17.11  of  this  title,  is  prohibited. 


§216.162    Effective  dates. 

Regulations  in  this  subpart  are 
effective  May  1  through  September  30  of 
any  single  year  between  the  years  2000 
and  2004,  inclusive. 

§216.163    Pemiisslbie  methods  of  taking; 
mitigation. 

(a)  Under  a  Letter  of  Authorization 
issued  pursuant  to  §  216.106,  the  U.S. 
Navy  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment,  injury  or  mortality  in  the 
coiu-se  detonating  five  4,536  kg  (10,000 
lb)  conventional  explosive  charges 
within  the  eu«a  described  in 

§  216.161(a),  provided  all  terms, 
conditions,  and  requirements  of  these 
regulations  and  such  Letter  of 
Authorization  are  complied  with. 

(b)  The.activity  identified  in 
paragraph  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  mammals  and.  their 
habitat.  When  detonating  explosives, 
the  following  mitigation  measures  must 
be  utilized: 

(1)  If  marine  mammals  are  observed 
within  the  designated  safety  zone 
prescribed  in  the  Letter  of 
Authorization,  or  within  the  buffer  zone 
prescribed  in  the  Letter  of  Authorization 
and  on  a  course  that  will  put  them 
within  the  safety  zone  prior  to 
detonation,  detonation  must  be  delayed 
until  marine  mammals  are  either  no 
longer  within  the  safety  zone  or  are  on 

a  course  vkrithin  the  buffer  zone  that  is 
taking  them  away  fi^m  the  safety  zone, 
except  that  no  detonation  will  occur  if 
a  marine  mammal  listed  as  threatened 
or  endangered  under  §17.11ofthis  title 
is  detected  within  the  buffer  zone  and 
subsequently  caimot  be  detected  until 
such  time  as  sighting  and  acoustic  teams 
have  searched  the  area  for  2.5  hours 
(approximately  3  times  the  typical  large 
whale  dive  duration).  If  a  northern  ri^t 
whale  is  seen  within  the  safety  or  buffer 
zone,  detonation  must  not  occur  until 
the  animal  is  positively  reacquired 
outside  the  buffer  zone  and  at  least  one 
additional  aerial  monitoring  of  the 
safety  range  and  buffer  zone  shows  that 
no  other  right  whales  are  present. 

(2)  If  weather  and/or  sea  conditions  as 
described  in  the  Letter  of  Authorization 
preclude  adequate  aerial  surveillance, 
detonation  must  be  delayed  until 
conditions  improve  sufficiently  for 
aerial  surveillance  to  be  undertaken. 

(3)  If  post-test  surveys  determine  that 
an  injurious  or  lethal  take  of  a  marine 
mammal  has  occurred,  or  if  any  marine 
mammals  are  observed  in  the  safety 
range  immediately  after  a  detonation, 
the  test  procedure  and  the  monitoring 
methods  must  be  reviewed  by  NMFS  in 
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consultation  with  the  Navy  and 
appropriate  changes  made  prior  to 
conducting  the  next  detonation. 

S  91 6.1 64    Prohibitions. 

!  Notwithstanding  takings  authorized 
by  §  216.161(b)  and  by  a  Letter  of 
Authorization  issued  under  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  a  marine  mammal 
that  is  other  than  unintentional. 

1  (b)  The  violation  of,  or  failure  to 
comply  with,  the  tenns,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  under  §  216.106. 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  not 
specified  in  this  subpart. 

§  216.165    Requirements  for  monitoring 
and  reporting. 

I  (a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals.  The 
holder  must  notify  the  Administrator, 
Southeast  Region  at  least  2  weeks  prior 
to  activities  involving  the  detonation  of 
explosives  in  order  to  satisfy  paragraph 
(g)  of  this  section. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  quahfied 
on-site  individuals,  as  specified  in  the 
Letter  of  Authorization,  to  record  the 
effects  of  explosives  detonation  on 
marine  meimmals  that  inhabit  the 
Atlantic  Ocean  test  area. 

! '  (c)  The  Atlantic  Ocean  test  area  must 
be  surveyed  by  marine  mammal 
biologists  and  other  trained  individuals, 
and  the  marine  manunal  populations 
monitored,  approximately  3  weeks  prior 
to  detonation,  48-72  hours  prior  to  a 
scheduled  detonation,  on  the  day  of 
detonation,  and  for  a  period  of  time 
specified  in  the  Letter  of  Authorization 
after  each  detonation.  Monitoring  shall 
include,  but  not  necessarily  be  limited 
to,  aerial,  shipboard,  and  acoustic 
surveillance  sufficient  to  ensure  that  no 
marine  mammals  are  within  the 
designated  safety  zone  nor  are  likely  to 
enter  the  designated  safety  zone 


immediately  prior  to,  or  at  the  time  of, 
detonation. 

(d)  Under  the  direction  of  a  certified 
marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  marine  mammals  will  be 
conducted.  Necropsies  will  be 
performed  and  tissue  samples  taken 
fi-om  any  dead  animals.  After 
completion  of  the  necropsy,  animals  not 
retained  for  shoreside  examination  will 
be  tagged  and  returned  to  the  sea.  The 
occurrence  of  Uve  marine  mammals  will 
also  be  documented. 

(e)  The  holder  of  the  Letter  of 
Authorization  is  required  to  measiue 
during  the  first  detonation,  emd  provide 
a  report  on,  prior  to  the  second 
detonation,  the  attenuation  of  the  sound 
pressure  levels  of  the  HBXl  explosive 
charge.  Measurements  must  be  made  at 
a  number  of  distances  from  the 
detonation  sufficient  to  verify  the  model 
predictions  for  the  3.7  km  (2  nm)  safety 
zone.  Based  upon  the  results  of  this  test, 
the  monitoring  and  safety  zones 
described  in  the  Letter  of  Authorization, 
may  be  modified  accordingly. 

(i)  Activities  related  to  the  monitoring 
described  in  paragraphs  (c)  and  (d)  of 
this  section,  or  in  the  Letter  of 
Authorization  issued  under  §  216.106, 
including  the  retention  of  marine 
mammals,  may  be  conducted  without 
the  need  for  a  separate  scientific 
research  permit.  The  use  of  retained 
marine  mammals  for  scientific  research 
other  than  shoreside  examination  must 
be  authorized  pursuant  to  subpart  D  of 
this  part. 

(g)  hi  cooxdination  and  compliance 
with  appropriate  Navy  regulations,  at  its 
discretion,  the  National  Marine 
Fisheries  Service  may  place  observer(s) 
on  any  ship  or  aircraft  involved  in 
marine  mammal  reconnaissance,  or 
monitoring  either  prior  to,  during,  or 
after  explosives  detonation  in  order  to 
monitor  the  impact  on  marine 
mammals. 

(h)  A  final  report  must  be  submitted 
to  the  Administrator,  Southeast  Region, 
no  later  than  120  days  after  completion 
of  shock  testing  the  USS  SEAWOLF. 
This  report  must  contain  the  following 
information: 


(1)  Date  and  time  of  all  detonations 
conducted  under  the  Letter  of 
Authorization. 

(2)  A  description  of  all  pre-detonation 
and  post-detonation  activities  related  to 
mitigating  and  monitoring  the  effects  of 
explosives  detonation  on  marine 
mammal  populations. 

(3)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
duoto  presence  within  the  designated 
safety  zone. 

(4)  Results  of  coordination  with 
coastal  marine  mammal/sea  turtle 
stranding  networks. 

(i)  A  final  report  on  results  of 
necropsies  of  stranded  marine  mammals 
funded  by  the  U.S.  Navy  must  be 
submitted  to  the  Director,  Office  of 
Protected  Resources,  no  later  than  18 
months  after  completion  of  shock 
testing  the  USS  SEAWOLF. 

§  216.166    Modifications  to  tt>e  Letter  of 
Authorization. 

(a)  hi  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 
provided  in  paragraph  (b)  of  this 
section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
piusuant  to  §  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
until  after  notice  and  an  opportunity  for 
public  comment. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.161(b),  or 
that  significantiy  and  detrimentally 
alters  the  scheduling  of  explosives 
detonation  within  the  area  specified  in 
§  216.161(a),  the  Letter  of  Authorization 
issued  pursuant  to  §  216.106  may  be 
substantively  modified  without  prior 
notipe  and  an  opportunity  for  pubhc 
comment.  A  notice  will  be  published  in 
the  Federal  Register  subsequent  to  the 
action. 

(PR  Doc.  98-31993  Filed  11-30-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-3&-AD] 

Ainworthiness  Directives;  MT-Propeller 
Entwicklung  GMBH  Model  MTV-3-B-C 
Propellers 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  MT- 
Propeller  EntvdckJung  GMBH  Model 
MTV-3-B-C  propellers,  that  currently 
requires  initial  and  repetitive  dye 
penetrant  or  eddy  current  inspections 
for  cracks  in  the  propeller  hub,  and 
rework  of  the  propeller  hub  or 
replacement  with  a  new  model 
propeller  hub.  This  action  would  allow 
the  repetitive  dye  penetrant  inspections 
to  be  performed  on-wing  as  opposed  to 
at  approved  propeller  repair  stations, 
and  to  mark  B-050  propeller  hubs  that 
have  been  modified  in  accordance  with 
the  current  AD  or  this  revision.  This 
proposal  is  prompted  by  issuance  of  a 
revised  service  bulletin  that  describes 
procediu'es  for  on-wing  inspections.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  propeller  hub 
cracks,  which  could  result  in  propeller 
blade  separation  and  possible  loss  of 
control  of  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  1, 1999. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-ANE- 
36-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the- 


docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
MT-Propeller  Entwicklung  GMBH, 
Airport  Straubing-Walbnuhle,  I>-94348 
Atting,  Germany;  telephone  (0  94  29)  84 
33,  fax  (0  94  29)  84  32,  Internet: 
"propeller@aol.com".  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7155,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conmients 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-^ANE-36-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  September  26,  1997,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  97-21-01,  Amendment  39-10154 
(62  FR  52225,  October  7,  1997), 
applicable  to  MT-Propeller  Entvdcklung 
GMBH  Model  MTV-3-B-C  propellers, 
to  require  initial  and  repetitive  dye 
penetrant  or  eddy  current  inspections 
for  cracks  in  the  propeller  hub,  and 
rework  of  the  propeller  hub  or 
replacement  with  a  new  model 
propeller  hub.  That  action  was 
prompted  by  reports  of  cracks  in  the 
propeller  flange  area  of  the  hub  detected 
during  overhaul.  That  condition,  if  not 
corrected,  could  result  in  propeller  hub 
cracks,  which  could  result  in  propeller 
blade  separation  and  possible  loss  of 
control  of  the  aircraft. 

Since  the  issuance  of  that  AD,  MT- 
Propeller  Entwicklung  GMBH  issued 
Service  Bulletin  (SB)  No.  12C,  dated 
April  3,  1998,  that  describes  procedures 
for  optional  on-wing  inspections.  The 
FAA  has  revised  the  compliance  section 
of  this  proposed  rule  to  clarify  when  on- 
wing  inspections  are  permissible. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  97-21-01  to  allow  repetitive 
dye  penetrant  inspections  to  be 
performed  on-wing  as  opposed  to  at 
approved  propeller  repair  stations,  and 
to  mark  B-050  propeller  hubs  that  have 
been  modified  in  accordance  with  the 
current  AD  or  this  revised  AD. 

There  are  approximately  122 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
57  propellers  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
propeller  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,100. 


PART  39—/ 
DIRECTIVE 

1.  The  au 
;  Continues  t( 

Authority: 
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The  regulations  proposed  herein 
Would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
Certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

tist  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

trhe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
Authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

f>ART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

I    2.  Section  39.13  is  amended  by 
Removing  Amendment  39-10154  (62  FR 
$2225,  October  7, 1997),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

I  |k4T-PropeUer  Entwicklung  GMBH:  Docket 

'  I       No.  97-ANE-36-AD.  Revises  AD  97-21- 

01,  Amendment  39-10154. 
'   Applicability:  MT-Propeller  Entwicklung 

'  GMBH  Model  MTV-3-B-C/L2  50-21 
propellers.  These  propellers  are  installed  on 
but  not  limited  to  Sukhoi  29  aircraft. 

1    ■  Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  vvhether  it  has  been  modified,  altered,  or 
fepaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 

:  liave  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  hub  cracks,  which 
could  result  in  propeller  blade  separation 
and  possible  loss  of  control  of  the  aircraft, 
accomplish  the  following: 

(a)  Within  50  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  accomplish 
the  following: 

(1)  Perform  an  initial  dye  f)enetrant  or  eddy 
current  inspection  of  propeller  hub,  part 
number  (P/N)  B-050  or  A-909-A,  in 
accordance  with  paragraph  (a)  of  MT- 
Prof)eller  Entwicklung  GMBH  Service 
Bulletin  (SB)  No.  12C,  dated  March  4. 1998. 
The  dye  p>enetrant  inspection  may  be  done 
on-wing,  but  the  eddy  current  inspection 
must  be  p>erformed  in  an  FAA-approved 
projseller  repair  station. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  remove  the  existing  propeller  hub  and 
replace  with  a  serviceable  propeller  hub. 

(3)  Rework  propeller  hubs,  P/N  B-050,  by 
chamfering  the  hub  bore  to  0.08  inch  x  45 
degrees  (for  further  information,  see  Detail  Y 
of  MT-Propeller  Entwicklung  GMBH  SB  No. 
12C,  dated  March  4, 1998).  Mark  hubs  that 
have  been  reworked  in  accordance  with  AD 
97-21-01,  or  this  revised  AD,  with  the  letters 
SB12C  using  a  metal  impression  stamp  (1/8 
inch  round  bottom  characters)  above  the 
propeller  hub  serial  number  and  part 
number,  located  in  the  transition  area 
between  prop>eller  blades  1  and  2  and  the 
pitch  change  cylinder. 

(b)  Thereafter,  perform  dye  penetrant  or 
eddy  current  inspections,  in  accordance  with 
paragraph  (a)  of  MT-Propeller  Entwicklung 
GMBH  Service  Bulletin  (SB)  No.  12C,  dated 
March  4,  1998.  The  dye  penetrant  inspection 
may  be  done  on-wing,  but  the  eddy  current 
inspection  must  be  performed  in  an  FAA- 
approved  propeller  repair  station: 

(1)  For  propellers  with  hubs,  P/N  B-050, 
inspect  at  intervals  not  to  exceed  50  hours 
TIS,  or  6  months  since  last  inspection, 
whichever  occurs  first. 

(2)  For  propellers  with  hubs,  P/N  A-909- 
A,  inspect  at  intervals  not  to  exceed  200 
hours  TIS,  or  12  months  since  last 
inspection,  whichever  occurs  first. 

(3)  If  cracks  are  found,  prior  to  further 
flight,  remove  the  existing  propeller  hub  and 
replace  with  a  serviceable  propeller  hub. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Mainffenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Boston  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
Aircraft  Certification  Office. 

(d)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  insp>ection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  23,  1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-31859  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
arfd  Enforcement 

30  CFR  Part  926 

[SPATS  No.  MT-019-FOR] 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Montana  regulatory 
program  (hereinafter,  the  "Montana 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  Montana's  1998  Vegetation 
Gilidelines  which  are  required  by  the 
Administrative  Rules  of  Montana  (ARM) 
at  26.24.726(1).  The  amendment  is 
intended  to  revise  the  Montana  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  (m.s.t.]  December 
31,  1998.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  28,  1998.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  [m.s.t.] 
on  December  16, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett,  Director,  Casper  Field  Office,  at 
the  address  listed  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to^is 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
difring  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
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copy  of  the  proposed  amendment  by 

contacting  OSM's  Casper  Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Building, 
Room  2128,  Casper,  Wyoming  82601- 
1918,  Telephone:  (307)  261-6550 

Steve  Welch,  Chief,  Industrial  and 
Energy  Minerals  Biu^au,  Montana 
Department  of  Environmental  Quality, 
1520  E.  Sixth  Ave.,  P.O.  Box  200901, 
Helena.  MT  59620-0901,  Telephone: 
(406) 444-4964 

FOR  FURTHER  INFORMATION  COHTACT.  Guy 

Padgett,  Telephone:  (307)  261-6550. 

Internet  address:  gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1,  1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  foimd  in  the  April  1, 
1980,  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16,  and  926.30. 

n.  Proposed  Amendment 

By  letter  dated  November  4, 1998, 
Montana  submitted  a  proposed 
amendment  to  its  program  puirsuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.] 
(Administrative  Record  No.  MT-16-01). 
Montana  submitted  the  proposed 
amendment  in  response  to  a  March  29, 
1990,  letter  (Administrative  Record  No. 
MT-6-13)  that  OSM  sent  to  Montana  in 
accordance  with  30  CFR  732.17(c),  and 
in  response  to  a  subsequent  required 
program  amendment  at  30  CFR 
926.16(i).  The  proposed  amendment 
contains  the  1998  Vegetation  Guidelines 
in  which  Montana  proposes  to  meet  the 
requirements  of  ARM  26.4.726(1) 
regarding  acceptable  field  and 
laboratory  methods. 

Specifically,  Montana  proposes  to 
address  sampling  methods  by  requiring 
a  range  site  map  with  community 
descriptions,  production  sampling,  the 
estimation  of  percent  cover  by  one  of 
four  methods,  the  measurement  of 
vegetation  density,  and  documentation 
of  the  premine  condition.  The 
Guidelines  provide  the  requirements  for 
reference  areas,  as  well  as  the  levels  of 
technical  standards.  Also  in  the 
Guidelines  is  a  list  of  normal  husbandry 
practices  which  meet  the  criteria 
established  in  ARM  17.24.725. 
Specifications  for  the  grazing 


management  plan  are  given.  Phase  III 
bond  release  evaluations  £u^  described 
with  respect  to:  (1)  hypothesis  testing 
for  production,  cover,  and  density;  and 
(2)  evaluations  not  requiring  hypothesis 
testing,  such  as  diversity,  utility,  season 
of  use,  the  80/60  rule,  and 
predominantly  native  composition. 
Appendix  A  contains  statistical 
formulas  for  determining  sample 
adequacy;  Levene's  test  for  homogeneity 
of  variances;  the  one-sample,  one-sided 
t  test;  the  one-sided  t  test  for  two 
independent  samples;  the  one-sample, 
one-sided  sign  test;  the  one-sided  Mann- 
Whitney  test  for  two  independent 
samples;  the  Satterthwaite  correction; 
and  data  transformation.  Appendix  B 
contains  a  list  of  rules  addressing 
vegetation  and  land  use  requirements. 
Appendix  C  contains  a  list  of  Montana 
range  plants. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Montana  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  ia  the 
Administrative  Record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
(m.s.t.)  December  16, 1998.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 


The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testily  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  followong  those 
who  have  been  scheduled.  The  hearing 
vnll  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
pubhc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rv.  Procedural  Determinations 

1.  Executive  Order  12866. 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 


provisions  ( 
Federal  acti 
section  102i 
Environmei 
4332(2)(C)). 
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provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2){C)). 

4-  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

3.  Regulatory  Flexibility  Act 

The  Depeirtment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
B  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  926 

1    IntergovemmeHtal  relations.  Surface 
mining,  underground  mining. 

Dated:  November  23,  1998. 

Russell  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  98-31914  Filed  11-30-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  90 

IFRL-6195-2] 

RIN  206O-AE29 

Phase  2  Emission  Standards  for  New 
Nonroad  Spark-Ignition  Engines  At  or 
Below  19  Kilowatts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule;  Notice  of 
Availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  notice  of  the 
availability  for  pubhc  review 
information  received  by  the  Agency 
following  the  publication  of  its  Notice  of 
Proposed  Rulemaking  (NPRM)  for  new 
nonroad  spark-ignition  (SI)  engines  at  or 
below  19  kilowatts  (25  horsepower). 
These  engines  are  used  principally  in 
lawn  and  garden  equipment,  both  in 
nonhandheld  applications  such  as 
lawnmowers,  and  also  in  handheld 
applications  such  as  trimmers  and 
chainsaws.  The  NPRM  was  published  in 
the  Federal  Register  on  January  27, 
1998,  and  the  close  of  the  comment 
period  for  the  NPRM  was  March  13, 
1998.  The  additional  information 
received  since  the  publication  of  the 
NPRM  relates  to  whether  final  standards 
more  stringent  than  those  contained  in 
the  NPRM  would  be  achievable  by  the 
regulated  industry. 

The  additional  information  cited  in 
this  document  was  gathered  in  response 
to  the  NPRM.  This  additional  notice  of 
availability  is  not  required,  but  is 
intended  to  inform  the  public  of 
information  included  in  the  rulemaking 
record  upon  which  EPA  may  rely  when 
adopting  the  final  program.  Ehie  to  the 
short  deadline  for  a  final  rulemaking, 
EPA  is  not  reopening  the  comment 
period  on  the  NPRM,  but  will  endeavor 
to  review  and  place  in  the  docket  any 
comments  submitted  in  response  to  this 
document,  to  the  extent  time  allows. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  EPA  Air 
and  Radiation  Docket,  Attention  Docket 
No.  A-96-55,  Room  M-1500  (mail  code 
6102),  401  M  Street,  SW,  Washington, 
DC  20460.  These  materials  may  be 
viewed  from  8:00  a.m.  until  5:30  p.m. 
weekdays.  The  docket  may  also  be 
reached  by  telephone  at  (202)  260-7548. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  EPA 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Larson,  Office  of  Mobile  Sources, 
Engine  Programs  and  Compliance 
Division,  (734)  214-4277, 
larson.robert@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  two  sections.  The 
first  section  provides  background  on  the 
pending  small  SI  engine  rulemaking. 
The  second  section  contains  a  listing  of 
relevant  information  available  in  the 
docket  for  the  pending  rulemaking  made 
available  to  the  Agency  since  the 
publication  of  the  NPRM. 


I.  background 

On  January  27,  1998,  EPA  issued  a 
NPRM  proposing  a  second  phase  of 
regulations  to  control  emissions  from 
new  nonroad  SI  engines  at  or  below  19 
kilowatts  (25  horsepower)  ("small  SI 
engines")  (63  FR  3950).  This  action  was 
preceded  by  a  March  27,  1997, 
Advanced  Notice  of  Proposed 
Rulemaking  (62  FR  14740).  EPA 
solicited  comment  on  virtually  all 
aspects  of  the  NPRM.  The  pubUc 
comment  period  for  the  NPRM  closed 
March  13,  1998. 

EPA  held  a  public  hearing  on 
February  11,  1998,  and  the  oral 
testimony  and  written  material  provided 
at  that  hearing  have  been  added  to  the 
docket  for  this  rule.  This  information 
was  supplemented  by  more  extensive 
documentation  provided  as  written 
comment  to  the  NPRM,  which  is  also 
incjuded  in  the  docket  for  this  rule.'  At 
the  public  hearing,  in  response  to  a 
request  by  the  Engine  Manufacturers 
Association  (EMA)  to  extend  the 
comment  period  so  as  to  allow  written 
comments  to  reflect  the  information 
provided  at  a  March  26, 1998,  hearing 
of  the  California  Air  Resources  Board 
(ARE)  concerning  its  rules  impacting 
many  of  these  same  engines,  EPA 
committed  to  also  consider  all  publicly 
available  information  of  which  EPA  was 
informed  and  which  was  provided  to 
the  State  of  California  for  their 
deliberations.  This  information 
regarding  the  recently  adopted  small 
engine  standards  by  the  State  of 
California  has  also  been  incorporated  in 
the  docket.  2 

Section  213(a)(3)  of  the  Clean  Air  Act 
requires  EPA's  standards  to  achieve  the 
greatest  degree  of  emission  reduction 
achievable  through  the  application  of 
technology  which  the  Administrator 
determines  will  be  available,  giving 
appropriate  consideration  to  cost,  lead 
time,  noise,  energy  and  safety  factors. 
The  NPRM  contained  lengthy 
discussion  of  the  proposed  standards, 
the  expected  costs  of  their 
implementation,  and  the  potential  costs 
and  benefits  of  adopting  more  stringent 
standards  such  as  those  that  were  under 
consideration  by  the  California  ARE.  In 
the  NPRM.  EPA  explicitly  asked  for 
comment  regarding  the  level  of  the 
proposed  standards  and  the  impacts  and 
timing  for  implementing  more  stringent 
standards,  so  as  to  allow  it  to  establish 
the  most  appropriate  standards  in  the 
final  rule.  In  particular,  EPA  requested 
comment  on  the  impacts  and  timing  for 


'  A  listing  of  these  items  is  in  Section  n.A.  of  this 
document. 

'  A  listing  of  these  items  is  in  Section  n.B.  of  this 
document. 
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implementing  emission  standards  that 
would  require  the  same  types  of 
technology  as  anticipated  by  proposed 
rules  under  consideration  at  that  time 
by  the  California  ARB. 

After  the  close  of  the  comment  period 
and  upon  reviewing  the  information 
supplied  during  the  comment  period, 
EPA  determined  that  it  was  desirable  to 
get  further  details  regarding  the 
technological  feasibility,  cost  and  lead 
time  implications  of  meeting  standards 
more  stringent  than  those  contained  in 
the  NPRM.  EPA's  NPRM  already 
contained  estimates  of  the  costs  and 
feasibility  of  more  stringent  standards. 
Some  commenters  had  charged  that, 
based  on  these  discussions,  EPA's 
proposed  standards  would  not  satisfy 
the  stringency  requirements  of  Clean  Air 
Act  Section  213(a)(3).  For  the  purpose  of 
gaining  additional  information  on 
feasibility,  cost  and  lead  time 
impUcations  of  more  stringent 
stemdards,  EPA  had  several  meetings, 
phone  conversations,  and  written 
correspondence  with  specific  engine 
manufacturers,  with  industry 
associations  representing  those 
manufacturers,  with  representatives  of 
state  regidatory  associations,  and  with 
members  of  Congress.  Summaries  of 
those  meetings,  phone  conversations, 
and  written  correspondence  have  also 
been  placed  in  the  docket.^  EPA  also 
sought  information  relating  to  the 
impact  on  equipment  manufacturers,  if 
any,  of  changes  in  technology 
potentially  required  to  meet  more 
stringent  standards  than  were  contained 
in  the  NPRM.  Summaries  of  this 
information  have  been  placed  in  the 
docket.*  Additionally,  EPA  received 
numerous  comments  on  the  NPRM 
requesting  closer  harmonization  with 
the  comphance  program  provisions 
adopted  by  the  State  of  Cahfomia.  In 
some  cases,  EPA  also  discussed  these 
harmonization  issues  with 
manufacturers  to  improve  the  Agency's 
xmderstanding  of  the  needs  and  benefits 
to  the  industry  of  such  harmonization; 
when  applicable,  these  conversations 
are  also  noted  in  the  meeting 
documentation  provided  to  the  docket.' 

Finally,  EPA  received  numerous 
pieces  of  correspondence,  much  of  it 
after  the  formal  comment  period  closed, 
from  representatives  of  the  model 
airplane  and  related  hobbyist 
community.  This  correspondence  has 
also  been  included  in  the  docket  and 


'A  listing  of  these  items  is  in  Section  n.C.  of  this 
document. 

*A  listing  of  these  items  is  iif  Section  n.D.  of  this 
document. 

'  A  listing  of  these  items  is  in  Section  n.C.  of  this 
document. 


will  be  considered  by  EPA  in 
developing  its  final  rule.* 

As  EPA  has  stated  on  prior  occasions, 
in  adopting  the  final  small  SI  engine 
rule  EPA  intends  to  consider  all  relevant 
information  that  becomes  available. 
This  includes  information  received 
diuing  the  comment  period  on  an 
NPRM,  and,  to  the  extent  possible, 
important  information  which  becomes 
available  after  the  formal  NPRM 
comment  period  has  concluded. 
Regarding  the  small  SI  engine 
rulemaking,  to  the  extent  that  post- 
NPRM  information  has  expanded  or 
updated  the  knowledge  of  the  Agency 
regarding  technological  feasibility, 
production  lead  time  estimates  for 
incorporating  improved  designs,  cost  to 
manufacturers,  cost  to  consiuners  and 
similar  factors,  it  is  reasonable  to  expect 
that  the  improved  information  may 
result  in  changing  assessments  of  how 
the  pending  rule  can  best  achieve 
regulatory  goals  compared  to  what  had 
been  expected  at  the  time  of  the  NPRM. 
This  is  especially  true  in  the  case  of  a 
rulemciking  concerning  an  industry,  like 
small  SI  engines,  that  is  undergoing 
relatively  rapid  technological 
achievement. 

II.  Summary  of  Information  Available 
in  Docket  to  This  Rule 

The  following  is  a  listing  of 
information  received  by  EPA  after  the 
publication  of  the  NPRM  that  is 
available  in  the  docket  to  the  pending 
rulemaking,  EPA  Air  Docket  #A-96-55. 
This  listiag  may  be  incomplete,  as  new 
material  may  be  added  to  the  docket, 
and  may  have  already  been  added 
following  signature  of  this  document 
but  before  its  publication  in  the  Federal 
Register.  Readers  may  wish  to  review 
docket  materials  for  information  other 
than  that  specifically  identified  in  this 
document. 

A.  Oral  and  Written  Comment 
Submitted  During  the  Comment  Period 
to  the  NPRM 

Oral  testimony  was  presented  on 
behalf  of  8  individuals  or  organizations 
at  the  February  11.  1998,  public  hearing. 
The  docket  contains  a  transcript  of  the 
hearing  and  a  fisting  of  hearing 
attendees  (Items  IV-F-01  and  rV-F-02), 
as  well  as  copies  of  written  materials 
presented  at  the  hearing  (Item  IV-D-28). 
In  addition,  written  comments  fi'om  22 
individuals  or  organizations  were 
submitted  to  the  docket  (Items  IV-D-01 
through  IV-D-22)  by  the  close  of  the 
comment  period. 


*A  listing  of  these  itenis  is  in  Section  n.E.  of  this 
document. 


B.  Information  Relating  to  the  California 
ARB  Small  Off-Road  Engine  Program 

The  California  ARB  issued  a  Mail-Out 
(#MSC  98-02)  on  January  27,  1998, 
noticing  a  March  26, 1998,  Public 
Hearing  to  Consider  Amendments  to  the 
Small  Off-Road  Engine  Regulations,  and 
containing  the  staff  proposal  and  report 
on  this  topic  (Item  IV-G-06).  At  the 
March  2&,  1998,  Pubfic  Hearing, 
Cahfomia  ARB  staff  made  available  a 
modified  version  of  the  regulation 
portion  of  Mail-Out  98-02.  which  staff 
proposed  to  the  Board  at  the  hearing 
(Item  IV-G-07).  The  California  ARB 
staff  presentation  made  at  the  hearing, 
as  well  as  written  materials  submitted  in 
response  to  the  hearing  notice  are  also 
contained  in  the  docket  (Items  rV-G-05, 
and  Item  IV-D-27).  Finally,  on  March  9, 
1998,  the  Portable  Power  Equipment 
Manufacturers  Association  (PPEMA) 
forwarded  to  EPA  the  "PPEMA  Proposal 
for  ARB  Tier  II  Emissions  Regulations" 
(Item  IV-I>-23). 

C.  Summaries  of  Meetings,  Phone 
Conversations,  and  Correspondence 
Received  by  the  Agency  Regarding 
Programs  for  Nonhandheld  and 
Handheld  Engines 

First,  summaries  of  substantive 
correspondence,  conversations,  or 
meetings  with  nonhandheld  engine 
manufacturers  or  industry  associations 
representing  those  manufacturers, 
including  EMA,  Tecumseh  Products, 
Briggs  &  Stratton,  Honda,  and  Kohler, 
between  May  1998  and  September  1998, 
regarding  topics  such  as  standards  and 
implementation  dates  for  Class  I 
engines,  in-use  verification  testing  and 
compliance,  useful  life  definitions,  a 
technology  to  reduce  emissions  on  OHV 
engines,  and  Class  I  and  II  Phase  2  Final 
Regulations,  are  contained  in  the  docket 
(see  Items  IV-C-01,  IV-C-02,  IV-D-25, 
IV-D-26,  IV-E-15,  IV-E-16.  IV-E-19. 
IV-E-25.  IV-E-44,  IV-E-45,  IV-E-46, 
IV-E-48,  IV-E-49.  IV-E-53,  IV-E-54, 
IV-E-57,  IV-E-59,  IV-E-60,  IV-E-63, 
IV-E-64,  and  IV-G-26). 

Second,  summaries  of  substantive 
correspondence,  conversations,  or 
meetings  with  handheld  engine 
manufacturers  or  industry  associations 
representing  those  manufacturers, 
including  PPEMA,  John  Deere,  Poulan, 
McCuUoch,  Dolmar,  Tanaka,  and  Stihl, 
between  June  1998  and  September  1998, 
regarding  topics  such  as  a  PPEMA 
proposal  for  Phase  2  standards  and 
effective  dates,  including  Phase  3 
standards  in  the  Phase  2  final  rule, 
standards  for  handheld  engines  that 
would  skip  Phase  2  levels  cmd  go 
directly  to  Phase  3  levels,  appropriate 
emission  standards  for  commercial 


Third,  sui 
discussions 
Honda,  Amt 
Corporation 
concerning  I 
an  additions 
contained  ir 
E-24,  IV-E- 
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products,  a  technology  for  reducing 
handheld  2-stroke  emissions,  and  Phase 
2  handheld  engine  emission  standard 
feasibility,  are  contained  in  the  docket 
(see  Items  IV-C-03,  IV-E-09,  IV-E-11 
through  IV-E-14,  IV-E-17.  IV-E-18, 
IV-E-20,  IV-E-21,  IV-E-23.  IV-E-26. 
rV-E^O.  IV-E-43,  IV-E-50,  IV-E-51. 
rV-E-56,  IV-E-62,  IV-E-65,  IV-E-66, 
IV-G-22,  IV-G-27,  and  IV-G-28). 

Third,  summaries  of  separate 
discussions  held  between  EPA  and 
Honda,  American  Suzuki  Motor 
Corporation,  and  Tecumseh  Products 
concerning  the  displacement  cutoff  for 
an  additional  nonhandheld  class  are 
contained  in  the  docket  (see  Items  IV- 
E-24,  IV-E-52). 

Fourth,  summaries  of  a  September  16, 
1998  telephone  conversation  between 
EPA  and  Tom  Cackette  (California  Air 
Resources  Board)  and  a  September  17, 
1998  telephone  conversation  between 
EPA  and  Jason  Grumet  (NESCAUM) 
regarding  the  development  of  final 
Phase  2  regulations  for  small  engines  is 
contained  in  the  docket  (see  Items  IV- 
E-61  and  IV-E-22). 

!  Fifth,  summaries  of  correspondence 
between  EPA  and  members  of  Congress, 
including  Representative  Jo  Ann 
Emerson  and  three  colleagues  to  EPA, 
regarding  pending  Phase  2  regulations 
for  small  SI  engines.  Senator  Herb  Kohl 
to  EPA  on  behalf  of  constituent  Cliff 
Feldmann,  President  of  the  Auger  and 
power  Equipment  Manufactiu-ers 
Association  (APEMA),  Representative 
Frank  Lucas  to  EPA  on  behalf  of 
constituent  Mr.  Dick  Roberts,  a  member 
of  the  Auger  and  Power  Equipment 
Manufacturers  Association  (APEMA), 
are  contained  in  the  docket,  (Items  IV- 
C-06,  IV-C-05  and  IV-C-04). 

Finally,  summaries  of  substantive 
correspondence,  conversations,  or 
meetings  with  other  individuals  or 
organizations,  including  May  20, 1998 
information  from  and  September  3, 1998 
meeting  with  Boswell  Energy  Systems 
regarding  a  technology  for  reducing 
emissions  from  small  SI  engines  and 
Jime  22, 1998  correspondence  from 
Autormic  Research  to  EPA  regarding  tble 
Autonnic  Maintenance  Alert  Meters, 
June  16, 1998  meeting  and  October  20 
telephone  conversations  between  EPA, 
Pyrotek  Inc.  and  others  regarding  Spark 
Plug  Technology  for  Emission 
Reductions  for  Small  SI  Engines  At  or 
Below  19  kW,  and  correspondence  from 
MECA  to  EPA  regarding  catalytic 
technology  for  small  SI  nonroad 
engines,  are  contained  in  the  docket 
(Items  IV-D-24,  IV-E-07,  IV-G-13,  IV- 
E-42  and  IV-E-^1,  and  IV-G-25). 


D.  Information  on  the  Impact  of  More 
Stringent  Standards  on  Equipment 
Manufacturers 

EPA  sought  information  on  the  impact 
on  equipment  manufacturers,  if  any,  of 
changes  in  technology  potentially 
required  to  meet  more  stringent 
standards  than  were  contained  in  the 
NPRM.  Summaries  of  substantive 
correspondence  received  or 
conversations  or  meetings  held 
regarding  the  impact  of  standards  on 
equipment  manufacturers  are  contained 
in  the  docket  (see  Items  rV-E-27 
through  IV-E-39,  IV-E-52,  IV-E-55, 
IV-E-58  ,  IV-E-67,  and  IV-G-20). 

E.  Correspondence  from  Representatives 
of  the  Model  Airplane  and  Hobbyist 
Community 

EPA  received  numerous  pieces  of 
correspondence  before  and  after  the 
close  of  the  comment  period  on  the 
NPRM  from  representatives  of  the 
model  airplane  and  related  hobbyist 
commimity  (Items  IV-D-07;  IV-G-08 
through  IV-G-12;  IV-G-14  through  IV- 
G-19;  IV-G-21;  IV-G-23,  and  IV-G-24). 

Dated:  November  20,  1998. 

Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

[FR  Doc.  98-32001  Filed  11-30-98;  8:45  am) 
BILUNQ  CODE  666a-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 
[FRL-6187-7] 

Approval  of  the  Clean  Air  Act,  Section 
112(1),  Delegation  of  Authority  to  Three 
Local  Air  Agencies  In  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  section  112(1)  of 
the  1990  Clean  Air  Act  (CAA),  the  state 
of  Washington  Department  of  Ecology 
(Ecology)  requested  program  approval 
and  delegation  of  authority  for  three 
local  agencies  in  Washington  to 
implement  and  enforce  locally-adopted 
hazardous  air  pollutant  (HAP) 
regulations  which  adopt  by  reference 
the  federal  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
contained  vdthin  40  CFR  Parts  61  and 
63,  as  these  regulations  apply  to  all 
sources  (i.e.,  both  Part  70  and  non-Part 
70  sources).  On  behalf  of  these  agencies. 
Ecology  also  requested  approval  of  a 
mechanism  by  which  these  agencies 
will  receive  delegation  of  future 


NESHAPs;  and  requested  that  EPA 
waive  its  notification  requirements  such 
that  sources  will  only  need  to  send 
notifications  and  reports  to  the 
delegated  local  agencies.  Additionally, 
Ecology  also  requested  approval  of 
certain  local  air  agency  potential-to-emit 
limiting  regulations  which  would  then 
be  recognized  as  federally  enforceable. 
The  local  air  agencies  that  would  be 
implementing  and  enforcing  these 
regulations  are:  the  Northwest  Air 
Pollution  Authority  (NWAPA);  the 
Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA);  and  the  Southwest 
Air  Pollution  Control  Authority 
(SWAPCA)  collectively  referred  to  as 
"NWAPA,  PSAPCA,  and  SWAPCA." 

In  the  Rules  section  of  this  Federal 
Re^ster,  EPA  is  promulgating  direct 
final  approval  of  Ecology's  request,  on 
behalf  of  NWAPA,  PSAPCA,  and 
SWAPCA,  for  program  approval  and 
delegation  of  authority  to  implement 
and  enforce  sj>ecific  40  CFR  Parts  61 
and  63  federal  NESHAP  regulations 
which  have  been  adopted  into  local  law 
(as  apply  to  both  Part  70  and  non-Part 
70  ¥»urces).  EPA  is  delegating  these 
programs  to  Ecology  for  the  purpose  of 
redelegating  them  to  NWAPA.  PSAPCA, 
and  SWAPCA,  consistent  v«th  Ecology's 
statute,  the  Revised  Code  of  Washington 
(RCW)  79.94.860.  Additionally.  EPA  is 
promulgating  direct  final  approval  of 
the  mechanism  by  which  NWAPA. 
PSAPCA.  and  SWAPCA  will  receive 
delegation  of  future  NESHAP 
regulations  that  are  adopted  unchanged 
into  local  law;  and  is  waiving  the 
requirement  for  sources  to  send  copies 
of  notifications  and  reports  to  EPA. 
Finally,  EPA  is  promulgating  direct  final 
approval  of  PSAPCA  and  SWAPCA 's 
potential-to-emit  regulations  as  federally 
enforceable. 

EPA  is  taking  direct  final  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  not  take  effect  and  all 
public  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  action.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conimenting  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  December  31,  1998. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Doug  Hardesty  at  the 
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Region  X  office  listed  below.  Copies  of 
the  requests  for  delegation  and  other 
supporting  docimientation  are  available 
for  pubhc  inspection  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  X,  Office  of  Air  Quality 
(OAQ-107).  1200  Sixth  Avenue,  Seattle. 
WA,  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Wullenweber,  US  EPA,  Region 
10  (OAQ-107),  1200  Sixth  Avenue, 
Seattle,  WA,  98101,  (206)  553-8760. 
SUPPLEMENTARY  INFORMATION: 

This  document  concerns  delegation  of 
unchanged  NESHAPs  to  the  Northwest 
Air  Pollution  Authority,  the  Puget 
Sound  Air  Pollution  Control  Agency, 
and  the  Southwest  Air  Pollution  Control 
Agency.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  which  is  located  in 
the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  28, 1998. 
Qiuck  Clarke, 

Regional  Administrator,  Region  X. 
[PR  Doc.  9&-31241  Filed  11-30-98;  8:45  am] 
BILUNO  COOE  66<0-e<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6190-S] 
RIN  2060-AF26 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Publicly 
Owned  Treatment  Wortts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  public  hearing. 

SUMMARY:  A  proposed  rule  for  the 
publicly  owned  treatment  works 
(POTVV)  source  category  is  required  to 
implement  section  112  of  the  Clean  Air 
Act  as  amended  (Act)  and  reflects  the 
Administrator's  determination  that 
POTVV  sources  emit  hazardous  air 
pollutants  (HAP)  identified  on  the 
EPA's  amended  list  of  188  HAP.  The 
primary  HAP  emitted  by  these  sources 
include  xylenes,  methylene  chloride, 
toluene,  ethyl  benzene,  chloroform, 
tetrachloroethylene,  benzene,  and 
naphthalene. 

The  emission  standards  that  the  EPA 
is  proposing  with  today's  notice  would 
require  control  for  HAP  emissions  from 
each  new  or  reconstructed  POTW 
treatment  plant  which  is  a  major  source 
of  HAP.  The  standeuds  would  also 


require  each  existing  and  new  POTW 
treatment  plant  that  treats  specific 
industrial  waste  streams  from  an 
industrial  user,  for  the  purpose  of 
allowing  that  industrial  user  to  comply 
with  another  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP),  to  meet  the  treatment  and 
control  requirements  of  the  relevant 
NESHAP.  The  EPA  is  not  proposing  any 
standard  for  publicly  owned  sewage  and 
wastewater  collection  systems  at  this 
time,  because  sufficient  information  is 
not  available  at  present  to  determine  the 
amount  of  HAP  emissions  from  such 
systems  or  to  evaluate  the  practicality  of 
controlling  such  emissions. 

Although  section  112(e)(5)  of  the  Act 
required  the  EPA  to  promulgate  a 
maximum  achievable  control 
technology  (MACT)  standard  for  POTW 
by  November  15,  1995,  the  EPA  was 
unable  to  collect  and  evaluate  the 
necessary  information  to  meet  that 
deadline.  Under  the  separate  schedule 
for  promulgation  of  MACT  standards 
established  by  the  EPA  pursuant  to 
sections  112(e)(1)  and  (e)(3),  the  EPA 
was  required  to  promidgate  a  MACT 
standard  for  POTW  by  November  15, 
1997.  However,  because  the  EPA  was 
unable  to  meet  that  deadline  as  well,  the 
MACT  "hammer"  date  may  eventually 
apply  to  the  POTW  source  category. 
Under  section  112(j)(2),  the  MACT 
"hammer"  date  is  the  date  by  which 
affected  facilities  will  be  required  to 
apply  for  a  case-by-case  MACT  emission 
limitation  if  the  EPA  has  not 
promulgated  a  generally  applicable 
MACT  standard.  This  date  is  May  15, 
1999. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  15,  1999. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards  for  POTW  sources.  If  anyone 
contacts  the  EPA  requesting  to  speak  at 
a  pubhc  hearing  by  December  16, 1998, 
a  public  hearing  will  be  held  on 
December  31, 1998. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102J,  (LE- 
131),  Attention,  Docket  No.  A-96-46, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  The  EPA  requests  that  a  separate 
copy  of  comments  also  be  sent  to  Mr. 
Robert  B.  Lucas  (see  FOR  FURTHER 
INFORMATION  CONTACT  for  address). 
Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  below.  No  confidential 


business  information  (CBI)  should  be 
submitted  through  e-mail. 

Electronic  comments  can  be  sent 
directly  to  the  EPA  at:  A-and-R- 
Docket@epamail.epa.gov .  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disk  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number  A-96-46.  Electronic  comments 
on  this  proposed  rule  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Public  Hearing:  If  requested,  the 
public  hearing  will  be  held  in  Research 
Triangle  Park,  North  Carolina,  beginning 
at  9:30  a.m.  Persons  interested  in 
attending  a  public  hearing  should 
contact  JoLynn  Collins,  (919)  541-5671, 
Waste  and  Chemical  Processes  Group 
(MD-13)  to  determine  whether  a  hearing 
wall  be  held  and  to  obtain  information 
on  the  exact  location. 

Request  to  Speak  at  a  Hearing. 
Persons  wishing  to  make  an  oral 
presentation  at  a  hearing  must  notify  Jo 
Lynn  Collins,  Waste  and  Chemical 
Processes  Group  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919) 541-5671. 

Docket.  The  official  record  for  this 
rulemaking  will  be  compiled  under 
docket  number  A-96— 46,  (including 
comments  and  data  submitted 
electronically  as  described  above).  All 
materials  in  the  docket  (including  a 
printed  version  of  each  electronic 
comment),  excluding  any  portion  of  any 
materials  claimed  by  the  submitter  as 
confidential  business  information,  will 
be  available  for  inspection  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
public  docket  for  this  rulemaking  is 
located  at  the  address  in  ADDRESSES  at 
the  beginning  of  this  document.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards,  contact  Mr.  Robert  B.  Lucas, 
Waste  and  Chemical  Processes  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-0884; 
facsimile  (919)  541-0246;  e-mail 
lucas.bob@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  publicly 
owned  treatment  works.  Regulated 
categories  and  entities  include: 
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Category 

Examples  of  regulated  entities 

Industry 

Not  affected. 

Federal  gov- 

Sewerage Systems  (SIC 

ernment. 

4952),  Sewage  Treatment 

Facilities  (NAICS  22132). 

State/local/ 

Sewerage  Systems  (SIC 

tribal  gov- 

4952), Sewage  Treatment 

ernment. 

Facilities  (NAICS  22132), 

Municipal  Wastewater  Treat- 

ment Facilities,  Putilicly 

Owned  Treatment  Works. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  or  company  is  regulated  by 
this  action,  you  should  carefully 
examine  the  applicability  criteria  in 
section  III.  A  of  this  document  and  in 
§63.1580  of  the  proposed  rule.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Internet.  The  text  of  today's  notice 
also  is  available  on  the  EPA's  web  site 
on  the  Internet  under  recently  signed 
rules  at  the  following  address:  http:// 
v/ww.epa.gov/ttn/oarpg/rules.html.  The 
EPA's  Office  of  Air  and  Radiation  (OAR) 
homepage  on  the  Internet  also  contains 
a  wide  range  of  information  on  the  air 
toxics  program  and  many  other  air 
pollution  programs  and  issues.  The 
OAR's  homepage  address  is:  http:// 
www.epa.gov/oar/. 

Electronic  Access  and  Filing 
Addresses.  The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  Docket  No.  A-96— 46 
(including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
far  inspection  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  at:  "A- 
and-R-Docket@epamail.epa.gov." 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 


WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  niunber  (A-96-46).  No  CBI 
should  be  submitted  through  electronic 
mail.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries.  This 
proposal  is  available  on  the  technology 
transfer  network  (TTN)  on  the  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
emissions  control.  The  service  is  free 
and  may  be  accessed  via  the  TTN  web 
site  at  http://wvvrw.epa.gov/ttn/oarpg. 

The  following  outline  is  provided  to 
aid  in  reading  the  preamble  to  today's 
proposal. 

I.  Background 

A.  Requirements  of  Section  112  of  the 
Clean  Air  Act 

B.  Source  Category  Description 

C.  Overview  of  HAP  Emissions  from  POTW 

D.  Stakeholder  and  Public  Participation 

II.  Description  of  HAP  Sources  and  Controls 

A.  Summary  of  Available  Information 

B.  Hazardous  Air  Pollutant  Types 
C  Hazardous  Air  Pollutant  Sources 

D.  Estimated  Hazardous  Air  Pollutant 
Emissions 

E.  Hazardous  Air  Pollutant  Control  Options 

III.  Proposed  Approach  for  Source  Category 

Subcategorization 
rv.  Determination  of  MACT 

A.  MACT  for  Existing  Sources  in  the  Non- 
Industrial  POTW  Treatment  Plants 
Subcategory 

B.  MACT  for  New  Sources  in  the  Non- 
Industrial  POTW  Treatment  Plants 
Subcategory 

C.  MACT  for  Existing  Sources  in  the 
Industrial  POTW  Treatment  Plants 
Subcategory 

D.  MACT  for  New  Sources  in  the  Industrial 
POTW  Treatment  Plants  Subcategory 

V.  Solicitation  of  Comments 

A.  Pretreatment 

B.  Wastewater  Collection  Systems 

VI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

F.  Executive  Order  13045 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

I.  Executive  Order  13084:  Consultation  and 
coordination  with  Indian  Tribal 
Governments 

I.  Background 

A.  Requirements  of  Section  112  of  the 
Clean  Air  Act 

Section  112  of  the  Act  addresses 
stationary  sources  of  HAP.  Section 
112(b)  of  the  Act,  as  amended,  lists  188 
chemicals,  compounds,  or  groups  of 
chemicals  as  HAP.  The  EPA  is  directed 


by  section  112  to  regulate  the  emissions 
of  HAP  from  stationary  sources  by 
establishing  national  emission 
standards. 

The  statute  requires  the  EPA  to 
establish  standards  to  reflect  the 
maximum  degree  of  reduction  in  HAP 
emissions  through  application  of  MACT 
to  major  sources.  Section  112(a)(1)  of 
the  Act  defines  a  major  source  as: 

*   *   *  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common  control 
that  femits  or  has  the  potential-to-emit, 
considering  controls,  in  the  aggregate  10  tons 
per  year  (tpy)  or  more  of  any  HAP  or  25  tpy 
or  more  of  any  combination  of  HAP. 

Section  112(d)(3)  prescribes  a  minimum 
level  of  control  for  major  soiu-ces  of 
HAP,  referred  to  as  the  MACT  floor. 

Section  112(e)(5)  of  the  Act  required 
the  EPA  to  promulgate  a  MACT 
standard  for  publicly  owned  treatment 
works  by  November  15,  1995.  The  EPA 
was  unable  to  gather  and  evaluate  the 
necessary  information  to  meet  that 
deadline.  Another  deadline  for 
promulgation  of  the  POTW  MACT 
standard  of  November  15,  1997,  was 
estp^lished  separately  by  the  EPA  when 
it  included  the  POTW  standard  in  the 
sev«»n-year  group  in  the  schedule  for 
MACT  standards  established  pursuant 
to  sections  112  (e)(1)  and  (e)(3).  Under 
section  112(j)(2)  (the  "MACT  hammer"), 
if  the  EPA  fails  to  promulgate  a  POTW 
MACT  standard  by  November  15,  1997, 
major  sources  in  the  POTW  category 
would  be  required  to  submit  within  18 
months  thereafter  (by  May  15,  1999)  an 
application  for  a  permit  which  would 
impose  MACT  requirements  on  a  case- 
by-case  basis.  Although  the  EPA  was 
unable  to  meet  the  deadline  for  a  POTW 
standard  established  by  section 
112(e)(5),  the  EPA  intends  to 
promulgate  a  final  MACT  standard 
applicable  to  this  source  category  before 
any  obligation  for  facilities  to  file  an 
application  under  section  112(j)(2)  can 
arise. 

B.  Source  Category  Description 

The  EPA's  initial  list  of  categories  of 
major  sources  of  HAP  emissions, 
established  under  section  112(c)(1)  of 
the  Act,  included  POTW.  This  list  was 
pubhshed  on  July  16, 1992  (57  FR 
31576). 

Section  112(e)(5)  of  the  Act  defines 
POTW  by  referring  to  the  definition  of 
treatment  works  in  title  II  of  the  Federal 
Water  Pollution  Control  Act,  commonly 
referred  to  as  the  Clean  Water  Act.  As 
set  forth  in  section  212(2),  33  U.S.C. 
1292 (2),  treatment  works  include  the 
wastewater  treatment  units  themselves, 
as  vvell  as  intercepting  sewers,  outfall 
sewers,  sewage  collection  systems, 
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pumping,  power,  and  other  equipment. 
Thus,  any  of  these  types  of  facilities 
which  are  publicly  owned  may  be  a 
POTW.  The  wastewater  collected, 
transmitted,  and  treated  by  such  POTW 
may  be  generated  by  industrial, 
commercial,  and/or  domestic  sources. 

C.  Overview  of  HAP  Emissions  from 
POTW 

Some  POTW  are  estimated  by  the  EPA 
to  be  major  sources  of  HAP  emissions. 
The  primary  HAP  constituents  currently 
associated  with  POTW  sources  include 
xylenes,  methylene  chloride,  toluene, 
ethyl  benzene,  chloroform, 
tetrachloroethylene,  benzene,  and 
naphthalene.  There  are  potential 
adverse  health  impacts  associated  with 
exposure  to  these  HAP.  For  example, 
exposiure  to  methylene  chloride 
adversely  affects  the  central  nervous 
system  and  results  in  increased  liver 
and  lung  cancer  in  animals,  and 
benzene  is  a  known  human  carcinogen. 

The  HAP  emitted  by  POTW  originate 
in  wastewater  streams  discheirged  by 
industrial,  commercial,  and  other 
facihties  to  the  POTW  for  treatment. 
Hazardous  air  pollutants  present  in 
wastewater  entering  POTW  treatment 
plants  can  biodegrade,  adhere  to  sewage 
sludge,  volatilize  to  the  air,  or  pass 
through  (remain  in  the  discharge)  to 
receiving  waters.  Within  the  POTW 
category,  wastewater  treatment  units  are 
the  most  likely  source  for  HAP 
emissions,  but  wastewater  collection 
systems  (including  transport  systems) 
may  also  have  emissions. 

The  EPA  has  assessed  available 
information  regeirding  HAP  emissions 
from  POTW  and  currently-used  add-on 
controls.  The  information  supports 
nationwide  requirements  for  treatment 
and  controls  at  a  subcategory  of  POTW 
treatment  plants.  This  subcategory 
includes  POTW  treatment  plants  that 
treat  specific  industrial  waste  streams 
for  the  purpose  of  allowing  an  industrial 
user  to  comply  with  another  NESHAP. 
The  information  also  supports 
nationwide  requirements  for  add-on 
controls  at  new  or  reconstructed  POTW 
treatment  plants.  For  detailed 
information  on  these  requirements  see 
section  IV.  (Determination  of  MACT)  of 
today's  proposal. 

Today's  proposal  addresses  only  the 
wastewater  treatment  portion  of 
publicly  owned  treatment  works.  At  this 
time,  insufficient  information  is 
available  for  the  EPA  to  determine 
whether  publicly  owned  wastewater 
collection  systems  are  themselves  major 
sources  of  HAP  and  whether  HAP 
emissions  from  such  systems  can  be 
effectively  controlled.  The  EPA  is  asking 
the  public  for  additional  information  on 


emissions  and  controls  for  wastewater 
collection  systems,  as  well  as  the  use  of 
pretreatment  to  reduce  emissions  (see 
section  V.A.,  Pretreatment,  of  today's 
proposal).  The  EPA  is  also  asking  if 
today's  proposal  makes  clear  the 
difference  between  POTW  treatment 
plants  and  publicly  owned  treatment 
works.  All  information  collected  as  a 
result  of  this  solicitation  will  be 
included  in  the  docket. 

D.  Stakeholder  and  Public  Participation 

As  prescribed  in  section  112(n)(3)  of 
the  Act: 

The  Administrator  may  conduct,  in 
cooperation  with  the  owners  and  operators  of 
publicly  owned  treatment  works,  studies  to 
characterize  emissions  of  hazardous  air 
pollutants  emitted  by  such  facilities,  to 
identify  industrial,  commercial  and 
residential  discharges  that  contribute  to  such 
emissions  and  to  demonstrate  control 
measures  for  such  emissions.  When 
promulgating  any  standard  under  this  section 
applicable  to  publicly  owned  treatment 
works,  the  Administrator  may  provide  for 
control  measures  that  include  pretreatment  of 
discharges  causing  emissions  of  hazardous 
air  pollutants  and  process  or  product 
substitutions  or  limitations  that  may  be 
effective  in  reducing  such  emissions. 

During  the  development  of  the 
proposed  standards,  representatives  of 
POTW  and  sanitation  districts  were 
extensively  consulted.  The  EPA  has 
been  working  with  a  trade  association 
known  as  the  Association  of 
Metropolitan  Sewerage  Agencies 
(AMSA)  for  approximately  six  years. 
During  that  time,  the  AMSA  members 
assisted  the  EPA  in  identifying, 
gathering,  and  assessing  available 
information  regarding  HAP  emissions 
from  POTW,  arranging  site  visits,  and 
providing  technical  review.  In  addition. 
State  and  local  agencies  assisted  in  data 
gathering  and  technical  review.  A 
database  comprising  information 
suppUed  by  the  AMSA  was  used  in  the 
evaluation  of  HAP  emissions  and 
emissions  control  for  POTW.  Estimates 
of  organic  HAP  emissions  from  model 
sources  were  developed  by  the  EPA 
based  on  information  supplied  by  the 
AMSA,  including  most  of  the  modeling 
inputs  used  for  the  EPA  WATERS 
emissions  estimation  model  (see  section 
II.D.,  Estimated  Hazardous  Air  Pollutant 
Emissions,  of  today's  proposal). 

The  AMSA  is  an  organization  that 
comprises  150  member  agencies 
representing  approximately  450  POTW 
sources  that  each  treat  37.9  thousand 
cubic  meters  per  day  (cmpd)  (10  million 
gallons  per  day  (MGD))  or  more.  Of  the 
193  largest  cities  in  the  nation,  110 
(approximately  60  percent)  are 
represented.  The  POTW  soiuces 
associated  with  these  110  cities  treat 


approximately  49.2  million  cmpd 
(13,000  MGD),  and  serve  approximately 
100  million  people  (out  of  the  175 
million  people  in  the  nation  that  have 
sewer  service). 

II.  Description  of  HAP  Sources  and 
Controls 

A.  Summary  of  Available  Information 

There  are  approximately  15,600 
publicly  owned  treatment  works 
nationwide  that  receive  and  treat 
approximately  113.6  million  cmpd 
(30,000  MOD)  of  domestic,  commercial, 
and  industrial  wastewater.  These  POTW 
range  in  size  from  less  than  0.4 
thousand  cmpd  to  greater  than  1.9 
miUion  cmpd  (less  than  0.1  to  greater 
than  500  MGD).  However,  the  majority 
of  these  facilities  (approximately  80%) 
treat  less  than  3.8  thousand  cmpd  (less 
than  one  MGD). 

The  EPA  has  reviewed  the  general 
literature,  conducted  site  visits,  and 
conducted  studies  resulting  in  the 
development  of  model  wastewater 
treatment  facilities  and  model  waste 
streams  for  this  source  category.  In 
addition,  the  EPA  has  interacted  with 
State  and  local  agencies.  The  most 
comprehensive  information  obtained  to 
date  has  been  supplied  by  the  AMSA,  as 
a  result  of  surveys  of  their  members. 

The  AMSA  conducted  two  separate 
surveys  of  their  members  within  the  last 
four  years.  During  1992-1993,  the 
AMSA  surveyed  approximately  200 
member  agencies  with  well  over  300 
POTW  under  their  jurisdiction.  This 
survey  requested  facilities  to  provide 
data  on  liquid  phase  compounds  that 
could  possibly  volatilize  in  the 
treatment  process.  In  1994,  the  AMSA 
conducted  a  national  survey  of  over  100 
member  agencies  representing  many  of 
the  largest  POTW  in  the  nation.  This 
survey  requested  influent  monitoring 
data,  with  corresponding  flow  rate 
through  the  facilities  for  the  sampling 
day(s).  This  data  was  collected  for 
calendar  years  1993  and  1994  for  108 
compounds  identified  by  the  EPA  as 
potentially  being  present  in  wastewater. 
The  information  provided  to  the  EPA  as 
a  result  of  these  two  siurveys  has  been 
reviewed  and  analyzed,  and  is  the 
primary  basis  for  the  Agency's 
conclusions  thus  far  regarding  HAP 
emissions  from  POTW  treatment  plants 
and  emission  controls. 

B.  Hazardous  Air  Pollutant  Types 

The  primary  HAP  associated  with 
POTW  sources  include  xylenes, 
methylene  chloride,  toluene,  ethyl 
benzene,  chloroform, 
tetrachloroethylene,  benzene,  and 
naphthalene.  These  primary  HAP  have 
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the  highest  concentrations  in  the 
influent  waste  stream,  according  to  data 
provided  to  the  EPA  by  the  AMSA.  In 
addition,  emissions  estimation 
modeling  indicates  that  these  primary 
HAP  would  be  emitted  from  wastewater 
treatment  imits  when  the  compoimds 
are  present  in  the  influent  at  significant 
concentrations  and  when  treatment 
units  are  uncontrolled  for  air  emissions. 
Most  of  these  primary  HAP  are 
discharged  to  the  collection  system  by 
industrial  sources. 

C.  Hazardous  Air  Pollutant  Sources 

Hazardous  air  pollutants  present  in 
wastewater  entering  POTW  treatment 
plants  can  biodegrade,  adhere  to  sewage 
sludge,  volatilize  to  the  air,  or  remain  in 
the  discharge  to  receiving  waters. 
Wastewater  treatment  processes  have 
traditionally  been  designed  to  remove 
sohds  and  degrade  organic  matter  to 
meet  effluent  guidelines,  and  the  fate  of 
HAP  in  wastewater  has  not  been  a 
design  consideration.  Chemical 
properties  of  each  individual  HAP, 
along  writh  the  design  of  POTW 
treatment  plants,  determine  whether  the 
HAP  volatiUzes  to  the  atmosphere,  or  is 
eliminated  through  another  means. 
Hazardous  air  pollutants  may  be  shifted 
from  one  medium  to  another  (to  the  air 
through  volatilization  or  to  sludge 
through  adsorption),  or  destroyed 
through  biodegradation.  In  addition, 
volatilization  of  HAP  may  occur  in  the 
wastewater  collection  system  prior  to 
reaching  the  POTW  treatment  plant. 

Typical  wastewater  treatment  is  a 
combination  of  physical,  chemical,  and 
biological  processes  designed  to  remove 
suspended  solids  and  organic  matter 
from  solution.  PubUcly  owned  treatment 
works  include  wastewater  collection 
systems,  treatment  units,  and  outfall  or 
disposal  units.  Although  wastewater 
treatment  at  most  POTW  use  similar 
processes,  such  as  settling  processes  and 
biological  treatment,  no  two  facihties 
are  identical.  Each  facility  differs  in 
design  and  operation  due  to  varying 
conditions  such  as  flow,  composition  of 
the  influent  wastewater,  and  the 
environmental  conditions  and  treatment 
requirements  of  the  system.  Treatment 
processes  may  also  differ  among 
facilities. 

Different  levels  of  treatment  that  a 
POTW  treatment  plant  may  employ 
include  primary,  secondary,  and 
advanced  treatment.  In  general,  primary 
treatment  refers  to  physical  operations 
to  remove  floating  and  settleable  solids. 
Secondary  treatment  refers  to  the  use  of 
biological  processes,  in  addition  to 
primary  processes,  to  remove  organic 
matter.  Advanced  treatment  refers  to  the 
use  of  additional  combinations  of  unit 


operations  and  processes  to  remove 
specific  constituents  such  as  nitrogen  or 
phosphorous  not  removed  by  prior 
processes. 

A  typical  POTW  consists  of  a 
collection  system,  a  series  of  processes 
that  remove  solids,  organics,  and  other 
pollutants  from  the  wastewater,  and  a 
series  of  processes  for  managing  and 
treating  sludge.  In  general,  most  HAP 
releases  at  these  facilities  occur  from 
kinetic  stripping  caused  by  turbulent 
wastewater  flow,  aeration  stripping 
caused  by  the  addition  of  air  to 
wastewater,  or  evaporation.  Emissions 
occur  at  the  first  treatment  units  writh 
both  turbulent  flow  and  exposure  to  the 
atmosphere.  Some  POTW  have 
wastewater  collection  systems  that  meet 
these  criteria.  For  other  POTW, 
emissions  may  not  occur  until  the  first 
open  treatment  units  (i.e.,  headworks, 
primary  clarifiers,  and  biotreatment 
units). 

As  the  waste  stream  passes  through 
each  stage  of  treatment,  the  mass  of 
organics  is  reduced,  and  thus  the 
potential  for  emissions  of  organics  is 
also  reduced.  Therefore,  the  potential 
HAP  emissions  from  advanced 
treatment,  chlorination  and 
dechlorination,  sludge  digesters,  and 
sludge  dewatering  are  expected  to  be 
comparably  small.  Although  the  HAP 
chlorine  is  used  to  disinfect  treated 
wastewater  prior  to  discharge,  facilities 
control  chlorine  feed  by  monitoring 
chlorine  demand.  As  a  result,  minimal 
free  chlorine  is  available  to  be  emitted. 
Thus  chlorine  emissions  are  expected  to 
be  extremely  low. 

In  addition  to  the  wastewater 
treatment  processes  at  a  POTW,  other 
sources  of  HAP  emissions,  such  as 
sewage  sludge  incinerators,  may  be  co- 
located  at  the  same  site.  Sewage  sludge 
incineration  will  be  regulated  under 
section  129  of  the  Act,  and  will  be 
included  in  the  source  category  Other 
Solid  Waste  Incinerators,  that  is 
scheduled  for  promulgation  in  the  year 
2000.  Combustion  sources  at  POTW  vdll 
also  be  regulated,  under  section  112,  as 
part  of  the  Industrial  Combustion 
Coordinated  Rulemaking.  Although 
these  other  sources  may  be  regulated 
separately  from  POTW,  HAP  emissions 
from  any  source  co-located  at  the  same 
site  must  be  included  when  determining 
if  the  POTW  is  a  major  source. 

D.  Estimated  Hazardous  Air  Pollutant 
Emissions 

Of  the  approximately  15,600  publicly 
owned  wastewater  treatment  facilities 
nationwide,  only  six  facilities  have  been 
identified  thus  far  as  potential  major 
sources  of  HAP  emissions  (see  section 
III.,  Proposed  Approach  for  this  Source 


Category,  of  today's  proposal,  for  a 
description  of  the  determination  of 
major  sources).  Through  the  use  of 
emission  modeling,  these  six  POTW 
treatment  plants  are  estimated  to  emit  a 
total  of  245  megagrams  per  year  (Mg/yr) 
of  HAP.  The  average  estimated 
emissions  of  HAP  from  each  of  these 
POTW  treatment  plants  is  41  Mg/yr. 

The  EPA  acknowledges  that  there  are 
uncertainties  inherent  in  any  estimate  of 
HAP'emissions  for  sources  as  diverse  as 
those  in  the  POTW  source  category. 
However,  the  EPA  believes  that  the 
engineering  judgments  and 
methodologies  used  in  developing  the 
HAP-emissions  estimates  for  this  source 
category  are  reasonable  given  the 
available  information.  Documentation  of 
the  EPA's  analysis  is  available  for  public 
inspection  in  the  docket  supporting  this 
rulemaking  (see  ADDRESSES  for  further 
information  on  the  docket).  The  EPA 
used  the  emissions  estimation  model 
WATERS  to  estimate  emissions  from 
POTW,  and  believes  it  provides  an 
accurate  representation  of  emissions. 
However,  the  EPA  requests  comment  on 
the  use  of  the  WATERS  model  for 
determination  of  emissions  from 
wastewater  treatment  processes. 

E.  Hazardous  Air  Pollutant  Control 
Options 

Two  different  control  options,  add-on 
controls  (i.e.,  covers  or  covers  vented  to 
a  control  device)  and  pretreatment  (i.e., 
source  control),  may  be  utilized  by 
POTW  treatment  plants.  Existing  add-on 
controls  are  typically  used  at  POTW 
treatment  plants  to  control  odors  and 
are  not  designed  and  operated  to 
provide  HAP  emission  reduction. 
Pretreatmeni  is  typically  required  of 
industrial  users  of  POTW  treatment 
plants  to  limit  discharge  of  pollutants 
that  might  inhibit  treatment  operations 
at  the  facihty  or  cause  exceedences  of 
the  dutfall  discharge  requirements  by 
allowing  certain  compounds  to  pass 
through  the  treatment  process  in  the 
water  phase.  Typically,  existing  add-on 
controls  and  pretreatment  programs  are 
not  designed  to  prevent  emission  of 
HAP,  although  some  incidental 
reduction  may  be  achieved.  Add-on 
controls  and  pretreatment  programs  are 
discussed  further  in  the  following 
paragraphs. 

Add-on  controls.  Some  POTW 
treatment  plants  have  covers  on  their 
existing  treatment  units.  These  covers 
are  typically  either:  (1)  Vented  using  a 
high  ventilation  rate  (e.g.,  12  or  more  air 
changes  per  hour);  (2)  vented  using  a 
low  ventilation  rate;  or  (3)  not  vented. 
When  the  high  ventilation  rates  are 
used,  the  effectiveness  of  the  covers  at 
suppressing  emissions  is  greatly 
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diminished,  if  not  negated,  by  the 
increased  air  flow  across  the  surface  of 
the  wastewater  in  the  process.  When  the 
low  ventilation  rates  are  used,  or  the 
treatment  unit  is  not  vented,  emissions 
from  the  treatment  unit  covered  may  be 
suppressed.  Some  equipment  described 
by  personnel  at  the  POTW  as  "covers" 
are  actually  walkway  grates  placed  over 
open  channels  designed  to  prevent 
personnel  from  falling  into  the 
treatment  unit,  and  provide  no  air 
emission  control. 

Typically,  not  all  processes  at  a 
POTW  treatment  plant  are  covered.  For 
example,  some  facilities  cover  only  the 
screening  unit.  While  the  cover  provides 
suppression  of  emissions  from  the 
treatment  unit  covered,  it  is  likely  that 
the  suppressed  emissions  are  released 
from  the  xuicovered  physical  processes 
downstream.  Therefore,  even  though 
suppression  of  the  emissions  in  the 
covered  treatment  unit  reduces 
emissions  from  that  treatment  unit,  the 
suppressed  emissions  likely  occur  from 
the  next  physical  process  in  the 
wastewater  treatment.  Thus,  the  covered 
treatment  unit  results  in  only  a  very 
small,  if  any,  overall  emission  reduction 
from  the  POTW  treatment  plant.  Using 
the  WATERS  emissions  estimation 
model,  the  EPA  has  estimated  emissions 
from  the  six  identified  major  POTW 
treatment  plants.  The  results  of  this 
modeling  indicate  that  overall  emission 
reduction  due  to  these  covers  is 
minimal  (less  than  one  percent). 

The  covers  used  at  existing  POTW 
treatment  plants  are  sometimes  vented 
to  odor  control  devices.  Odor  control 
devices  currently  in  use  include  caustic 
scrubbers  and  granulated  activated 
carbon  (GAC)  adsorption  units.  Caustic 
scrubbers  are  used  to  remove  sulfur 
compoimds  by  venting  process 
emissions  through  a  caustic  water 
solution.  Recent  studies  indicate  that 
these  odor  control  devices  have  little,  if 
any,  effect  on  removing  the  HAP  of 
concern  for  POTW  treatment  plants.  In 
addition,  the  AMSA  has  indicated,  and 
the  EPA  concurs,  that  caustic  scrubbers 
are  ineffective  at  HAP  emission 
reduction. 

Properly  designed,  operated,  and 
maintained  GAC  adsorption  units  have 
been  demonstrated  to  achieve  at  least  a 
95%  reduction  in  HAP  and  volatile 
organic  compound  (VOC)  emissions  in 
some  applications.  According  to  the 
AMSA,  however,  GAC  installed  at 
POTW  treatment  plants  (with  one 
identified  exception)  are  designed  and 
operated  for  the  purpose  of  odor  control. 
Such  GAC  adsorption  units  have  much 
less  frequent  replacement  or 
regeneration  of  the  carbon  than  GAC 
adsorption  units  designed  for  HAP 


control  and,  as  a  result,  provide  no 
effective  overall  HAP  emission 
reduction.  Therefore,  the  EPA  has 
concluded  that  GAC  adsorption  units  in 
place  and  operated  for  the  purpose  of 
odor  control  at  POTW  treatment  plants 
are  ineffective  at  reducing  HAP 
emissions. 

The  one  exception  identified  is  a 
POTW  treatment  plant  where  GAC 
adsorption  units  have  been  installed  at 
the  facility  and  are  operated  and 
maintained,  at  the  expense  of  a 
petroleum  refinery,  to  reduce  risk  from 
benzene  emissions  associated  with 
refinery  wastewater.  This  exception  is 
discussed  in  section  III  (Source  Category 
Subcategorization)  of  today's  proposal. 

Pretreatment.  The  pretreatment 
program  is  authorized  by  the  Clean 
Water  Act.  Regulations  at  40  CFR 
403.8(a)  require  all  POTW  that  have  a 
total  design  flow  greater  than  five  MGD 
and  receiving  pollutants  from  industrial 
users  which  pass  through  or  interfere 
with  the  operation  of  the  POTW  or  are 
otherwise  subject  to  pretreatment 
standards  to  establish  pretreatment 
programs.  POTW  agencies  establish 
programs  of  pretreatment  requirements 
for  the  industrial  users  discharging  to 
their  POTW.  The  programs  must 
include  the  legal  authority  to  allow  the 
agencies  to  control  the  concentration  of 
pollutants  entering  the  POTW  treatment 
plants.  Such  pollutants,  if  not  limited  in 
the  POTW  influent,  may  cause 
treatment  process  inhibition  [e.g., 
adversely  affecting  the  biotreatment 
organisms  or  present  a  safety/health 
concern  to  facility  workers).  They  may 
also  cause  the  facility  to  exceed  its 
outfall  discharge  requirements  by 
allowing  certain  compounds  to  "pass- 
through"  the  treatment  process  and  be 
discharged  in  the  outfall  waters  at 
concentrations  greater  than  permitted 
allowances.  Finally,  these  pollutants 
can  reduce  sludge  quality  and  limit 
sludge  disposal  options. 

The  AMSA  ana  representatives  of 
State  and  local  agencies,  in  meetings 
with  the  EPA,  have  recommended 
pretreatment  as  the  preferred  method  for 
reducing  HAP  emissions  from  POTW 
treatment  plants.  Pretreatment  would 
reduce  HAP  emissions  from  POTW 
treatment  plants  by  reducing  the 
concentration  of  HAP  entering  the 
facilities.  Pretreatment  would  also 
reduce  HAP  emissions  frtjm  the 
wastewater  collection  systems  between 
the  source  and  the  POTW  treatment 
plants.  Studies  of  HAP  emissions  from 
wastewater  collection  systems  indicate 
that  such  losses  could  be  significant. 

The  EPA's  review  of  available 
information  regarding  pretreatment  has 
revealed  little  substantive  data  on  its 


effectiveness  at  reducing  HAP 
emissions.  However,  the  EPA  believes 
that  pretreatment  for  HAP  may  be  a 
viable  means  to  further  reduce  HAP 
emissions  fitim  POTW.  Examples  of 
pretreatment  for  HAP  include  reduction 
of  HAP  at  the  source  (e.g.,  industrial 
process  modifications;  substitution  of 
HAP  compound  with  a  non-HAP 
compound)  or  physical/chemical 
treatment  of  the  waste  stream  prior  to 
discharge  from  the  industrial/ 
commercial  facility  (e.g.,  steam 
stripping).  For  certain  POTW, 
pretreatment  could  reduce  HAP 
emissions  from  both  the  collection 
system  and  the  POTW  treatment  plant. 
However,  information  available  to  the 
EPA  on  the  use  of  pretreatment  to 
control  HAP  emissions  from  POTW  is 
insufficient  to  propose  any  regulatory 
action  at  this  time.  The  EPA  intends  to 
investigate  the  potential  for  HAP 
emission  reduction  as  a  result  of 
pretreatment,  based  on  information 
received  as  a  result  of  today's  proposal 
(see  section  V. ,  Solicitation  of 
Comments,  of  today's  proposal). 

ni.  Proposed  Approach  for  Source 
Category  Subcategorization 

As  prescribed  in  section  112(d)  of  the 
Act,  the  level  of  control  for  existing 
major  sources  shall  be  no  less  stringent 
than: 

•  *  *  the  average  emission  limitation 
achieved  by  the  best  performing  12  percent 
of  the  existing  sources  ...  for  categories  and 
subcategories  with  30  or  more  sources,  or 

.  .  .  the  average  emissions  limitation 
achieved  by  the  best  performing  five  sources 
.  .  .for  categories  or  subcategories  with 
fewer  than  30  sources. 

This  minimum  level  of  control  is 
referred  to  as  the  "MACT  floor."  The 
MACT  floor  level  for  new  major  sources: 

*  *  *  shall  not  be  less  stringent  than  the 
emission  control  that  is  achieved  in  practice 
by  the  best  controlled  similar  source. 

After  determining  any  apphcable  MACT 
floor  for  each  category  or  subcategory, 
the  EPA  then  adopts  a  MACT  standard 
for  that  category  or  subcategory  which 
reflects  the  maximum  degree  of 
reduction  in  emissions  of  HAP  which  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction  and  any  non-air  quality  health 
and  environmental  impacts  and  energy 
requirements. 

The  MACT  floors  and  MACT 
standards  for  a  soiu-ce  category  are 
based  on  available  information.  As 
prescribed  in  section  112(n)(3)  of  the 
Act  (see  section  I.D.,  Stakeholder  and 
Public  Participation,  of  today's 
proposal),  the  EPA  utilized  information 
provided  by  the  AMSA  to  assist  in 
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detennining  MACT  for  this  source 
category.  As  discussed  in  section  II.A. 
(Sununary  of  Available  Information)  of 
today's  proposal,  the  AMSA  provided 
the  EPA  with  data  received  from  some 
of  its  members.  The  AMSA  identified  a 
group  of  19  POTW  treatment  plants 
from  which  they  believed  potential 
major  sources  could  be  identified.  These 
19  facilities  were  identified  by  the 
AMSA  because  they  had  influent  HAP 
loadings  of  more  than  10  tpy  for  a  single 
constituent  or  more  than  25  tpy  for  a 
combination  of  constituents,  or  because 
the  AMSA  believed  they  had  the  ability 
to  be  potential  major  sources  based  on 
knowledge  and  professional  judgment. 
Based  on  a  modeling  of  these  19  POTW 
treatment  plants,  only  six  are  potential 
major  sources.  The  EPA  based  its 
determination  of  the  MACT  floor  for 
this  source  category  on  these  six 
sources. 

Of  the  six  potential  major  soiures 
identified,  one  POTW  treatment  plant  is 
substantially  different  from  the  others. 
Until  recently,  the  EPA  believed  that 
this  source  was  used  by  a  petroleum 
refinery  to  treat  benzene-containing 
wastes  to  meet  their  obligations  under 
the  National  Emission  Standard  for 
Benzene  Waste  Operations  (40  CFR  Part 
61,  Subpart  FF).  Based  on  new 
informaUon  from  the  POTW,  the  EPA 
recently  learned  that  the  POTW  controls 
benzene  emissions  in  response  to  the 
CaUfomia  Air  Toxics  Information  and 
Assessment  Act  of  1987  (AB2588)  (see 
section  IV.,  Determination  of  MACT,  of 
today's  proposal),  rather  than  in 
response  to  the  Benzene  Waste 
Operations  NESHAP. 

Although  the  EPA  is  not  at  this  time 
aware  of  any  instance  where  an 
industrial  user  uses  a  POTW  treatment 
plant  to  comply  wdth  emission 
reductions  required  by  any  other 
NESHAP,  the  EPA  believes  that  such 
dischargers  may  exist  now  or  in  the 
future.  Over  the  years,  many  industries 
have  used  POTW  treatment  plants 
designed  to  treat  industrial  wastewater 
along  with  the  municipal  wastewater. 
As  NESHAP  that  require  the  control  of 
HAP  emissions  from  wastewater  are 
promulgated,  industrial  users  may  elect, 
where  it  is  permissible  under  the 
NESHAP,  to  comply  with  these 
standards  through  off-site  treatment  of 
their  wastewater  at  POTW  rather  than 
by  adding  emission  controls  to  on-site 
industrial  wastewater  treatment  plants. 
When  an  industrial  user  elects  to  utilize 
controls  installed  and  operated  at 
POTW  to  comply  with  another  NESHAP 
(e.g.,  carbon  adsorbers  operated  in  a 
manner  that  controls  HAP  emissions, 
closed  conveyance  of  wastewater 
between  processes,  operation  of  leak 


detection  and  repair  programs),  these 
controls  will  likely  be  considerably 
more  stringent  than  those  which  would 
otherwise  be  typical  at  POTW  treatment 
plants  not  treating  regulated  industrial 
waste  streams.  In  such  instances,  the 
POTW  would  operate  the  controls  as  the 
agent  of  the  industrial  user,  who  would 
in  turn  be  responsible  for  comphance 
with  the  other  NESHAP.  By  establishing 
a  subcategory  for  POTW  treatment 
plants  that  treat  regulated  industrial 
waste  streams,  the  EPA  will  also  be  able 
to  directly  enforce  compliance  by 
POTW  with  the  wastewater  provisions 
of  any  corresponding  industrial 
NESHAP  when  off-site  wastewater 
treatment  is  used. 

Currently,  many  chemical  plants  are 
deciding  how  to  comply  with  the 
wastewater  provisions  of  the  Hazardous 
Organic  NESHAP  (40  CFR  Part  63, 
Subpart  G),  and  some  may  elect  to  add 
air  pollution  controls  to  a  POTW 
treatment  plant  providing  off-site 
treatment.  As  more  NESHAP  are 
promulgated,  more  of  these  industrial 
POTW  treatment  plants  are  likely  to  be 
identified. 

Therefore,  the  EPA  intends  to 
establish  the  following  two 
subcategories  for  the  POTW  source 
category:  (1)  The  industrial  POTW 
treatment  plants  subcategory,  that 
would  include  POTW  treatment  plants 
where  treatment  of  a  specific  industrial 
waste  stream  discharged  to  the  facility 
is  expressly  required  to  comply  with  the 
requirements  of  another  NESHAP,  and 
(2)  the  non-industrial  POTW  treatment 
plants  subcategory,  that  would  include 
all  remaining  POTW  treatment  plants 
that  do  not  meet  the  characteristics  of  an 
industrial  POTW  treatment  plant. 

The  industrial  POTW  treatment  plants 
subcategory  would  include  only  those 
POTW  treatment  plants  that  are  treating 
a  specific  regulated  industrial  waste 
stream  to  allow  an  industrial  user  to 
comply  with  another  NESHAP.  Such 
facilities  would  be  determined  on  an 
individual  basis.  The  industrial  POTW 
treatment  plants  subcategory  would  not 
include  POTW  treatment  plants  that 
accept  industrial  waste  for  treatment 
from  an  industrial  user  whose  waste  is 
not  specifically  regulated  under  another 
NESHAP.  Examples  of  POTW  that 
would  not  be  in  the  industrial  POTW 
treatment  plants  subcategory,  as 
proposed,  would  include  POTW 
treatment  plants  that  accept  waste  from 
local  manufacturing  facilities  whose 
waste  is  typically  characterized  as  a 
permitted  industrial  discharge  by  the 
POTW's  source  control  program. 


IV.  Determination  of  MACT 

As  prescribed  in  section  112(d)  of  the 
Act,  the  MACT  floor  for  existing  sources 
in  each  subcategory  within  the  POTW 
source  category  is  determined  by  the 
average  emissions  limitation  achieved 
by  the  best  performing  five  sources, 
because  fewer  than  30  major  sources 
have  been  identified  within  each 
subcategory.  For  the  non-industrial 
POTW  treatment  plants  subcategory, 
only  six  potential  major  sources  have 
been  identified.  The  MACT  floor  was 
determined  for  existing  sources  from  the 
average  emission  reduction  attributed  to 
the  controls  among  the  five  best 
performing  sources  of  the  six  potential 
major  sources. 

During  the  development  of  this 
proposed  rule,  no  major  source  has  been 
identified  which  would  be  included  in 
the  proposed  industrial  POTW 
treatment  plants  subcategory.  Therefore, 
in  determining  MACT  for  existing 
sources  in  this  subcategory,  the  EPA  has 
not  identified  any  corresponding  MACT 
fioor.'The  MACT  standard  for  existing 
sources  in  the  industrial  POTW 
treatment  plants  subcategory  will  be 
equi^ialent  to  the  control  requirements 
specified  by  the  applicable  NESHAP  for 
the  specific  regulated  industrial  waste 
streaais  discharged  to  the  facility. 

As  prescribed  in  section  112(d)(3)  of 
the  Act,  the  maximum  degree  of 
reduction  in  emissions  that  is  deemed 
achievable  for  new  soim:es  in  a  category 
or  subcategory  shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator.  For  the  non- 
industrial  POTW  treatment  plants 
subcategory,  the  best  performing  source 
has  been  identified  based  on  a  review  of 
emission  controls  in  place  at  the  six 
identified  potential  major  sources.  In 
addition,  the  EPA  may  consider 
technology  that  has  been  demonstrated 
at  one  or  more  similar  facihties  in 
identifying  the  best  controls  for  new 
soiut^s. 

The  EPA  has  identified  one  POTW 
treatment  plant  that  has  covered  all 
wastewater  treatment  units  up  to,  but 
not  including,  the  secondary  influent 
pumping  station.  In  addition,  the  air  in 
the  headspace  of  the  bar  screens, 
grinders,  grit  chambers,  and  aerated 
distribution  channels  is  ducted  to 
control  devices  which  use  activated 
carbon  to  remove  hazardous  air 
pollutants.  Therefore,  the  MACT  floor 
for  new  sources  in  the  non-industrial 
POTW  treatment  plants  subcategory  was 
determined  based  on  the  controls  at  the 
one  identified  best  performing  source. 
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For  the  industrial  POTW  treatment 
plants  subcategory,  the  MACT  floor  for 
new  sources  was  determined  based  on 
the  emission  controls  at  the  best 
performing  source  in  the  non-industrial 
POTW  treatment  plants  subcategory. 
MACT  for  new  sources  in  this  category 
was  determined  to  be  the  MACT  floor  as 
defined  for  non-industrial  POTW 
treatment  plants,  or  the  emission 
controls  which  would  be  imposed  by 
the  appropriate  industrial  NESHAP, 
whichever  is  more  stringent. 

The  Agency  has  discretion  to  use  its 
best  engineering  judgment  in  collecting 
and  analyzing  the  data,  and  in  assessing 
the  data's  comprehensiveness,  accuracy, 
and  variabihty,  to  determine  which 
sources  achieve  the  best  average 
emission  reductions.  The  term 
"average,"  as  it  pertains  to  MACT  floor 
determinations,  is  not  defined  in  section 
112  of  the  Act.  Therefore,  the  Agency 
has  discretion  in  determining  the 
appropriate  "average"  (i.e..  mean,  mode, 
median,  or  some  other  measure  of 
central  tendency)  in  each  category  or 
subcategory  of  HAP  sources  (59  FR 
29196). 

A  description  of  the  MACT  floor  and 
MACT  determinations  for  the  treatment 
portion  of  existing  and  new  sources  in 
the  POTW  subcategories  is  presented  in 
the  following  subsections.  The  EPA 
believes  that,  in  addition  to  the  add-on 
controls  considered  in  determining  the 
MACT  floor,  there  aie  opportunities  for 
controlUng  HAP  emissions  from  POTW 
through  pretreatment.  However,  as 
described  in  section  lI.E.  (Hazardous  Air 
Pollutant  Control  Options)  of  today's 
notice,  information  available  to  the  EPA 
thus  far  on  pretreatment  programs  at 
individual  POTW  is  insufficient  to 
propose  any  action  regarding  the  use  of 
pretreatment  for  the  purpose  of  HAP 
emission  reduction  from  POTW. 

A.  MACT  for  Existing  Sources  in  the 
Non-Industrial  POTW  Treatment  Plants 
Subcategory 

Based  on  information  available  to  the 
EPA  on  HAP  emissions  from  wastewater 
to  date,  the  EPA  believes  there  are  fewer 
than  30  potential  major  sources  in  the 
non-industrial  POTW  treatment  plants 
subcategory.  Therefore,  the  MACT  floor 
for  this  subcategory  would  be  based  on 
the  average  emissions  limitation 
achieved  by  the  best  performing  five 
sources  of  the  identified  potential  major 
sources. 

Six  potential  major  sources  have  been 
identified  in  the  non-industrial  POTW 
treatment  plants  subcategory  (see 
section  III.,  Proposed  Approach  for  this 
Source  Category,  of  today's  proposal). 
The  information  provided  by  the  AMSA 
on  the  six  potential  major  sources  was 


reviewed  to  determine  the  extent  of 
controls  currently  in  operation  for  each 
stage  of  wastewater  treatment  at  the 
POTW  treatment  plant  (i.e.,  headworks, 
primary  clarification,  high  purity 
oxygen  activated  sludge,  and 
conventional  activated  sludge). 

Of  the  five  potential  major  sources 
considered  to  be  the  best  controlled,  one 
POTW  treatment  plant  reduces  HAP 
emissions  with  covers  on  all  treatment 
units  up  to  and  including  the  aerated 
distribution  chaimels  following  the 
primary  clarifiers.  In  addition,  all 
covered  treatment  units,  except  the 
primary  clarifiers,  have  headspace 
ducted  to  a  two-stage  control  device. 
The  control  device  combines  a  first- 
stage  caustic  scrubber  to  remove  odors, 
with  second-stage  activated  carbon 
adsorption  which  removes  hazardous 
air  pollutants.  Plant  operators  replace 
carbon  monthly  based  on  routine 
monitoring  for  benzene  breakthrough. 
Two  other  POTW  treatment  plants  have 
various  configurations  including 
treatment  Units  in  highly  ventilated 
buildings,  treatment  units  covered  with 
open  grates,  and  open  treatment  units, 
none  of  which  provide  any  HAP 
emission  reduction.  Neither  of  these  two 
sources  have  treatment  units  vdth  air 
emission  controls.  Finally,  the  two 
remaining  sources  have  no  covers  on 
their  wastewater  treatment  units  up  to 
and  including  the  aerated  distribution 
chaimels  following  the  primary 
clarifiers. 

All  of  the  five  best-controlled 
potential  major  sources  utilize 
conventional  activated  sludge  processes, 
which  are  either  di^sed  air  or 
mechanically  mixed  activated  sludge. 
None  of  these  processes  are  controlled 
for  air  emissions.  Two  of  the  five  best- 
controlled  potential  major  sources  also 
utilize  high  purity  oxygen  activated 
sludge.  Neither  of  these  processes  have 
air  pollution  control  devices. 

Computation  of  an  arithmetic  average 
of  the  performance  among  the  one 
POTW  treatment  plant  with  HAP 
emission  controls  and  the  four  POTW 
treatment  plants  writhout  controls  would 
be  meaningless  because  there  is  no 
continuum  of  performance  among  the 
sources.  The  EPA  has  discretion  in 
determining  the  appropriate  "average" 
in  each  category  or  subcategory. 
Computation  of  an  arithmetic  average, 
or  mean,  is  not  appropriate  in  this  case 
because  the  average  emission  reduction 
calculated  from  one  well-controlled 
facility  and  four  uncontrolled  facifities 
does  not  correspond  to  any  treatment 
technology.  Therefore,  a  measure  of 
central  tendency  other  than  the  mean 
must  be  used  to  determine  the  MACT 
floor.  On  the  basis  of  either  the  median 


or  the  mode,  the  MACT  floor  would  be 
no  control.  Therefore,  based  on  this 
rationale,  the  MACT  floor  for  existing 
sources  in  the  non-industrial  POTW 
treatment  plants  subcategory  is  no 
additional  control  for  HAP  emissions. 

In  addition  to  the  MACT  floor 
analysis,  the  EPA  has  evaluated  the 
available  options  for  HAP  control  at 
existing  sources  in  the  non-industrial 
POTW  treatment  plants  subcategory. 
Although  pretreatment  by  dischargers 
may  be  a  viable  option  for  controlling 
HAP  emissions,  the  EPA  has  not 
identified  any  additional  emission 
controls  which  could  be  installed  at  the 
POTW  treatment  plants  themselves 
which  would  achieve  meaningful  HAP 
reductions  at  a  reasonable  cost. 
Therefore,  the  EPA  is  not  proposing  any 
MACT  requirements  for  existing  sources 
in  this  subcategory. 

B.  MACT  for  New  Sources  in  the  Non- 
Industrial  POTW  Treatment  Plants 
Subcategory 

Of  the  five  best-controlled  potential 
major  sources  considered  in  the  MACT 
floor  determination  for  the  non- 
industrial  POTW  treatment  plants 
subcategory,  one  source  clearly  has  the 
best  controls  in  place.  This  POTW 
installed  controls  to  reduce  benzene 
emissions  and  to  lower  risk  as  part  of  a 
good  neighbor  policy  in  response  to  the 
Cahfomia  Air  "Toxics  Information  and 
Assessment  Act  of  1987  (AB2588).  This 
source  has  covers  on  all  wastewater 
treatment  imits  up  to,  but  not  including, 
the  secondary  influent  piunping  station. 
In  addition,  this  source  uses  a  closed- 
vent  system  to  duct  the  headspace  of  all 
covered  treatment  units,  except  primary 
clarifiers,  to  granular  activated  carbon 
control  devices  which  are  effective  at 
reducing  HAP  emissions.  This  source 
sets  the  MACT  floor  and  is  the  basis  for 
the  MACT  standard  for  new  or 
reconstructed  sources  in  the  non- 
industrial  POTW  treatment  plants 
subcategory. 

C.  MACT  for  Existing  Sources  in  the 
Industrial  POTW  Treatment  Plants 
Subcategory 

Because  the  EPA  has  not  at  this  time 
identified  any  sources  in  this  proposed 
subcategory,  determination  of  a  MACT 
floor  for  this  subcategory  is  not  feasible. 
Any  existing  source  in  this  subcategory 
will  be  a  POTW  treatment  plant  which 
installs  and  operates  specific  HAP 
controls  because  it  receives  from  an 
industrial  user  a  waste  stream  which 
requires  controls  pursuant  to  another 
NESHAP.  The  industrial  facihty 
discharging  the  waste  stream  to  the 
POTW  is  responsible  for  compliance 
with  the  emission  control  requirements 
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of  the  industrial  NESHAP,  and  the 
POTW  may  be  considered  its  agent  for 
purposes  of  such  compliance.  A  POTW 
receiving  regulated  waste  streams  from 
multiple  sources  would  need  to  install 
and  operate  controls  which  meet  all 
requirements  of  the  NESHAP  apphcable 
to  the  sources.  In  the  case  of  conflicting 
NESHAP  requirements,  the  more 
stringent  of  the  requirements  will  apply. 
This  proposed  standard  would  establish 
an  equivalent  MACT  control 
requirement  directly  applicable  to 
affected  sources  in  the  industrial  POTW 
treatment  plants  subcategory. 

D.  MACT  for  New  Sources  in  the 
Industrial  POTW  Treatment  Plants 
Subcategory 

New  sources  within  the  industrial 
POTW  treatment  plants  subcategory 
would  be  new  or  reconstructed  POTW 
treatment  plants  receiving  from  an 
industrial  user  a  waste  stream  subject  to 
another  NESHAP  where  the  discharger 
has  elected  to  comply  with  the  NESHAP 
by  utilizing  off-site  treatment.  As  in  the 
case  of  existing  sources  in  this 
subcategory,  the  EPA  is  proposing  to 
festablish  a  parallel  control  requirement 
directly  applicable  to  new  and 
reconstructed  sources  in  the  industrial 
POTW  treatment  plants  subcategory. 

As  noted  earlier,  the  control 
requirements  for  new  and  reconstructed 
sources  cannot  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best  controlled  similar 
source.  There  is  no  logical  reason  why 
new  or  reconstructed  sources  in  the 
industrial  subcategory  cannot  achieve 
emission  reductions  at  least  as  great  as 
those  for  other  new  or  reconstructed 
POTW  treatment  plants.  Accordingly, 
the  MACT  floor  for  new  or 
reconstructed  industrial  POTW 
treatment  plants  is  based  on  the  same 
source  as  was  utilized  for  new  or 
reconstructed  sources  in  the  non- 
industrial  category.  In  order  to  assure 
that  control  requirements  are  at  least 
equivalent  to  those  established  by  the 
apphcable  industrial  NESHAP,  the 
MACT  standard  proposed  for  new  or 
reconstructed  sources  in  the  industrial 
POTW  treatment  plants  subcategory  is 
the  HAP  controls  required  by  the 
specific  NESHAP  applicable  to  the 
industrial  user,  or  the  control 
requirement(s)  for  new  sources  in  the 
non-industrial  POTW  treatment  plants 
subcategory  (see  section  IV.B.,  MACT 
for  New  Sources  in  the  Non-Industrial 
POTW  Treatment  Plants  Subcategory,  of 
today's  proposal),  whichever  is  more 
stringent. 


V.  Solicitation  of  Comments 

Comments  are  specifically  requested 
on  two  aspects  of  today's  proposal, 
pretreatment  and  wastewater  collection 
systems,  as  described  in  the  following 
paragraphs.  The  Agency  has  determined 
that  it  needs  more  information  on  these 
two  aspects  to  assist  in  defining  the 
importance  of  their  effect  on  HAP 
emissions  from  POTW.  Information 
received  as  a  result  of  this  solicitation 
wdll  be  reviewed,  analyzed,  and 
summarized  by  the  EPA.  If  the  EPA 
receives  information  indicating  that  its 
original  conclusions  regarding  HAP 
emissions  and  controls  are  substantially 
incorrect,  the  EPA  will  review  its 
current  proposal  in  Ught  of  such 
information.  In  addition  to  information 
received  as  a  result  of  this  sohcitation, 
the  EPA  intends  to  provide  information 
that  has  been  reviewed  and  analyzed 
during  the  proposal  development 
process  thus  far  (e.g.,  emissions 
estimation  models,  emissions  control 
techniques)  as  guidance  on  the 
reduction  of  HAP  emissions  from 
POTW. 

A.  Pretreatment 

The  pretreatment  program  is 
authorized  by  the  Clean  Water  Act. 
Regulations  at  40  CFR  403.8(a)  require 
all  POTW  that  have  a  total  design  flow 
greater  than  five  MOD  and  that  receive 
pollutants  from  industrial  users  which 
pass  through  or  interfere  with  the 
operation  of  the  POTW  or  are  otherwise 
subject  to  pretreatment  standards  to 
establish  pretreatment  programs. 
Industry  representatives  and  State  and 
local  agency  representatives  have 
indicated  that  pretreatment  is  the 
preferred  means  of  HAP  emissions 
control  for  POTW.  The  use  of 
pretreatment  processes  to  control  HAP 
emissions  from  POTW  would  control 
HAP  emissions  from  wastewater 
collection  systems,  in  addition  to  HAP 
emissions  from  POTW  treatment  plants. 
Further,  additional  information  on 
pretreatment  practices  by  industry  may 
also  give  some  insight  concerning  future 
HAP  emissions  from  POTW. 

The  EPA  is  soliciting  quantitative  data 
on  the  effectiveness  of  pretreatment 
program  implementation  in  reducing 
overall  HAP  loading  to  POTW 
(including  wastewater  collection 
systems);  the  effectiveness  of 
pretreatment  in  reducing  emissions  of 
HAP  from  POTW  (including  wastewater 
collection  systems);  the  cost  of 
implementing  and  operating  an  effective 
pretreatment  program;  observed  trends 
in  industrial  HAP  discharges  via 
wastewater;  and  any  other  information 
relevant  in  the  assessment  of  POTW 


HAP  emissions  as  they  are  affected  by 
pretreatftient  programs. 

B.  Wastewater  Collection  Systems 

Wastewater  collection  systems  have 
been  identified  as  significant  sources  of 
HAP  emissions  from  certain  POTW. 
However,  little  information  is  currently 
availablie  to  the  EPA  regarding  these 
systems. 

The  EPA  is  soUciting  quantitative  data 
on  the  design  and  operation  of 
wastewater  collection  systems,  and 
scientifically  supported  data  on  the 
measurement  or  estimation  of  emissions 
from  wastewater  collection  systems; 
information  on  industry  trends  to 
reduce  or  eliminate  HAP  emissions;  and 
any  other  information  relevant  to  the 
assessment  of  POTW  collection  system 
HAP  emissions. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  number  for  this  action  is 
A-96— 46.  The  principal  purposes  of  the 
docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  [section  307(d)(7)(A) 
of  the  Act).  This  docket  contains  copies 
of  the  supporting  information 
considered  by  the  EPA  in  the 
development  of  this  proposal.  The 
docket  is  available  for  public  inspection 
at  the  EPA's  Air  and  Radiation  Docket 
and  Information  Center,  the  location  of 
which  is  given  in  the  ADDRESSES  section 
of  this  proposal. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1891.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  dowmloaded  off  the  internet  at 
http://virww.epa.gov/icr. 

Generally,  respondents  are  required  to 
submit  one-time  reports  of  (1)  start  of 
construction  for  new  facilities  and  (2) 
anticipated  and  actual  start-up  dates  for 
iiew  facilities.  For  sources  constructed 
or  reconstructed  after  the  effective  date 
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of  the  relevant  standard,  the  regulation 
requires  that  the  source  submit  an 
application  for  approval  of  construction 
or  reconstruction.  The  application  is 
required  to  contain  information  on  the 
air  pollution  control  that  will  be  used 
for  each  potential  HAP  emission  point. 

For  POTW  facilities,  the  public 
reporting  and  recordkeeping  burden  is 
estimated  to  average  41  hours  per 
respondent  per  year.  This  estimate 
includes  time  for  preparing  and 
submitting  notices,  preparing  and 
submitting  demonstrations  and 
applications,  reporting  releases, 
gathering  information,  and  preparing 
and  submitting  reports.  No  capital  costs 
are  anticipated. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions; <ievelop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th  St., 
N.W.,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
1,  1998,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  December  31, 1998.  The 


final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  [58  FR 
5173  (October  4,  1993)),  the  EPA  must 
determine  whether  this  regulatory 
action  would  be  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
The  criteria  set  forth  in  section  one  of 
the  Executive  Order  for  determining 
whether  a  regulation  is  a  significant  rule 
are  as  follows:  (1)  It  is  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
government  communities;  (2)  it  is  likely 
to  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency;  (3)  it  is 
likely  to  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4)  it 
is  likely  to  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  OMB  has  deemed  this  regulatory 
action  significant  and  has  requested 
review  of  this  proposed  rulemaking 
package.  Therefore,  the  EPA  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

D.  Regulatory  Flexibility  Act 

The  EPA's  findings  in  this  section  are 
the  result  of  the  statutory  requirements 
of  the  Regulatory  Flexibility  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 

This  proposed  rule  would  impose  no 
new  requirements  on  existing  industrial 
or  non-industrial  POTW  treatment 
plants  or  new  industrial  POTW 
treatment  plants.  The  EPA  is  uncertain 
whether  any  new  non-industrial  POTW 
treatment  plants  would  be  of  sufficient 
size  to  be  subject  to  this  rule,  but  the 
number  of  affected  sources  would  be 
very  small  in  any  case.  Therefore,  the 
EPA  finds  that  this  proposed  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  As 
such,  neither  a  formal  Initial  Regulatory 
Flexibility  Analysis  nor  a  detailed  small 
business  analysis  is  necessary. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

E.  Unfunded  Mandates 

Pursuant  to  sections  202,  203,  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (Unfunded  Mandates  Act), 
signed  into  law  on  March  22, 1995,  the 
EPA  has  determined  that  the  action 
proposed  today  would  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govermnents  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks"  (62  FR  19885,  April 
23,  1997)  applies  to  any  rule  that  the 
EPA  determines:  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866;  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  plaimed  regulation 
is  preferable  to  other  potentially 
effective  and  reasonable  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pub.  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rulemaking  includes 
technical  standards  and  requirements 
for  taking  measurements.  Consequently, 
the  EPA  searched  for  applicable 
voluntary  consensus  standards  by 
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searching  the  National  Standards 
System  Institute  (NSSN)  database.  The 
NSSN  is  an  automated  service  provided 
by  the  American  National  Standards 
Institute  for  identifying  available 
national  and  international  standards. 

The  EPA  searched  for  methods  and 
tests  required  by  this  proposed  rule,  all 
of  which  are  methods  or  tests  previously 
promulgated.  The  proposed  rule 
includes  methods  that  measure:  (1) 
vapor  leak  detection  (EPA  Method  21); 
(2)  volatile  organic  compound 
concentration  in  vented  gas  stream  (EPA 
Method  18);  (3)  volumetric  flow  rate  of 
the  vented  gas  stream  (EPA  Methods  2, 
2A,  2C,  or  2D);  and  (4)  sampUng  site 
location  (Method  1  or  lA).  These  EPA 
methods  are  found  in  Appendix  A  to 
parts  60,  63,  and  136. 

Except  for  EPA  Methods  2  and  2C 
(Appendix  A  to  part  60),  no  other 
potentially  equivalent  methods  for  the 
methods  and  tests  in  the  proposal  were 
found  in  the  NSSN  database  search.  The 
EPA  identified  one  Chinese  (Taiwanese) 
National  Standard  (CNS)  which  may 
potentially  be  an  equivalent  method  to 
EPA  Methods  2  and  2C.  The  CNS 
method  is  CNS  K9019  for  measuring 
velocity  and  flow  rates  in  stack  gases. 

However,  the  EPA  does  not  believe 
that  CNS  K9019  is  a  voluntary 
consensus  method.  It  is  unlikely  that 
CNS  K9019  was  considered  by  industry 
groups  or  national  standards  setting 
organizations  because  it  was  not 
developed  in  the  U.S.  and  there  is  no 
available  information  about  it  in  the 
U.S. 

To  confirm  EPA's  belief,  the  EPA  is 
asking  for  comment  on  whether  any 
U.S.  industry  has  adopted  CNS  K9019 
as  a  voluntary  consensus  method.  The 
EPA  is  also  asking  for  comment  on 
whether  any  potential  voluntary 
consensus  methods  exist  that  could  be 
allowed  in  addition  to  the  methods  in 
the  proposal.  Methods  submitted  for 
evaluation  should  be  accompanied  with 
a  basis  for  the  recommendation, 
including  method  validation  data  and 
the  procedure  used  to  validate  the 
candidate  method  (if  a  method  other 
than  Method  301,  40  CFR  part  63, 
Appendix  A  was  used). 

H.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  emd  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
goverrunent,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
the  EPA  complies  by  consulting. 


Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  the  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

The  EPA  has  concluded  that  this  rule 
may  create  a  mandate  on  local 
governments  and  that  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  the  direct  costs 
incurred  by  local  governments  in 
complying  with  the  mandate.  Today's 
rule  does  not  create  a  mandate  on  State 
or  tribal  governments,  or  impose  any 
enforceable  duties  on  these  entities. 
State,  local,  and  tribal  governments  will 
have  the  responsibility  to  carry  out  this 
rule  by  incorporating  it  into  permits  and 
enforcing  it,  as  delegated.  They  will 
collect  permit  fees  that  pay  for  the  costs 
of  applying  the  rule. 

In  developing  this  rule,  the  EPA 
consulted  with  these  governments  to 
enable  them  to  provide  meaningful  and 
timely  input  in  the  development  of  this 
rule.  As  discussed  in  section  I.D., 
consultation  opportunities  included 
presumptive  MACT  partnerships, 
stakeholder  meetings,  and  participation 
on  the  internal  working  group  that 
prepared  the  proposed  standards.  State 
and  local  regulatory  agencies  are 
expected  to  be  in  favor  of  this  proposal. 
Some  representatives  of  local 
governments  have  expressed  concerns 
about  the  emission  models  and  testing 
used  to  determine  area  source  status. 
The  EPA  will  continue  to  work  with 
them  to  resolve  their  concerns. 

Under  this  proposed  rule,  new  air 
pollution  control  requirements  are 
imposed  only  on  new  non-industrial 
POTW  treatment  plemts.  Representatives 
of  local  governments  have  told  the  EPA 
that  a  new  non-industrial  major  POTW 
treatment  plant  is  not  likely  to  be  built 
within  the  next  five  years.  Should  such 
a  facility  be  built,  it  would  likely 
recover  any  costs  of  air  pollution 
controls  through  increased  user  fees 
applied  to  the  industries  responsible  for 
the  discharge  of  hazardous  air 
pollutants  to  the  sewer  system.  Under 
any  scenario,  the  EPA  believes  that  the 
health  and  environmental  benefits  of 
this  proposed  rule  outweigh  any 


potential  costs  to  local  government 
entities. 

/.  Executive  Order  13084:  Consultation 
and.  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns;  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenmients.  Today's  rule 
would  impose  no  new  requirements  on 
existing  industrial  or  non-industrial 
POTW  treatment  plants  or  new 
industrial  POTW  treatment  plants.  The 
EPA  is  uncertain  whether  any  new  non- 
industrial  POTW  treatment  plants 
would  be  of  sufficient  size  to  be  subject 
to  this  rule,  but  the  number  of  affected 
sources  would  be  very  small  in  any  case 
and  would  not  be  located  in  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  63 

Envirorunental  protection,  Air 
pollution  control.  Hazardous 
substances,  Pretreatment,  Publicly 
owned  treatment  works.  Reporting  and 
recordkeeping  requirements. 

Dated;  November  12,  1998. 
Carol  M.  Browner, 
Administrator. 

Chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 
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PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  peirt  63 
continues  to  read  as  follows: 

Authority:  Sees.  101,  112,  114. 116,  and 
301  of  the  Clean  Air  Act  (42  U.S.C.  7401,  et 
seq..  as  amended  by  Pub.  L.  101-549, 104 
Stat.  2399). 

2.  Part  63  is  amended  by  adding 
subpart  VW  to  read  as  follows: 

Subpart  WV — Nationat  Emission  Standards 
for  Hazardous  Air  Pollutants  From  Publicly 
Owned  Treatment  Works 

Applicability 

Sec. 

63.1580  Am  I  subject  to  this  subpart? 

63. 1 581  How  will  the  EPA  determine  if  I 
am  in  compliance  with  this  subpart? 

63.1582  Does  the  regi'lation  distinguish 
between  different  tyjjes  of  POTW 
treatment  plants? 

Industrial  POTW  Treatment  Plant 
Description  and  Requirements 

63.1583  What  are  the  characteristics  of  an 
industrial  POTW  treatment  plant? 

63.1584  What  are  the  emission  points  and 
control  requirements  for  an  industrial 
POTW  treatment  plant? 

63.1585  When  do  I  have  to  comply? 

63.1586  How  does  an  industrial  POTW 
treatment  plant  demonstrate 
compliance? 

Non-industrial  POTW  Treatment  Plants 
Requirements 

63.1587  What  are  the  emission  points  and 
control  requirements  for  a  non-industrial 
POTW  treatment  plant? 

63.1588  When  do  I  have  to  comply? 

63.1589  What  inspections  must  I  conduct? 

63.1 590  What  records  must  I  keep? 

63.1591  What  reports  must  I  submit? 

General  Requirements 

63.1592  What  are  my  notification 
requirements? 

63.1593  Which  General  Provisions  apply  to 
my  POTW  treatment  plant? 

63.1594  Who  enforces  this  subpart? 

Additional  Information 

63.1595  How  do  I  determine  if  my  POTW 
treatment  plant  is  a  major  source  of  HAP 
emissions? 

63.1596  Are  there  any  other  ways  for  me  to 
control  HAP  emissions  from  my  POTW 
treatment  plant? 

63.1597  List  of  definitions. 

Table  1  to  subpart  VW — List  of  Hazardous 

Air  Pollutants  of  Concern  for  Subpart 

VW 
Table  2  to  subpart  VW — Applicability  of  40 

CFR  part  63  General  Provisions  to 

Subpart  VW 


Subpart  VW— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Publicly  Owned  Treatment  Works 

Applicability 

§63.1580    Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if: 

(1)  You  own  or  operate  a  new  or 
existing  publicly  owned  treatment 
works  (POTW);  and 

(2)  Your  POTW  U^atment  plant  is  a 
major  source  of  HAP  emissions.  Major 
source  means  that  stationary  sources  at 
your  POTW  treatment  plant  emit  or 
have  the  potential  to  emit  a  single 
hazardous  air  pollutant  (HAP)  of 
concern  (see  Table  1.  List  of  Hazardous 
Air  Pollutants  of  Concern  for  Subpart 
VW,  of  this  subpart)  at  a  rate  of  10  tons 
or  more  per  year  or  any  combination  of 
HAP  of  concern  at  a  rate  of  25  or  more 
tons  per  year;  or 

(3)  Your  POTW  treatment  plant  is  an 
area  source  that  increases  its  emissions 
of  (or  its  potential  to  emit)  HAP  such 
that  it  is  a  major  soiuce  of  HAP 
emissions. 

Note  1  to  paragraph  (a)  of  this  section: 

Section  63.1595  presents  the  procedures  for 
determining  if  a  POTW  treatment  plant  is  a 
major  source  of  HAP  emissions.  Though  this 
subpart  addresses  only  wastewater 
emissions,  the  determination  should  consider 
emissions  from  all  stationary  sources  at  the 
facility,  including  sewage  sludge 
incinerators,  stationary  internal  combustion 
engines,  boilers,  and  turbines. 

Note  2  to  paragraph  (a)  of  this  section:  To 
determine  if  your  POTW  treatment  plant  is 
a  major  source  due  solely  to  wastewater 
emissions,  you  need  to  understand  industrial 
loadings  of  HAP  into  your  sewer  system. 
Publicly  owned  treatment  works  treatment 
plants  which  treat  mostly  high-strength 
industrial  wastewater  can  be  major  sources 
with  a  daily  flow  rate  as  low  a  4  million 
gallons  per  day  (MGD).  Publicly  owned 
treatment  works  treatment  plants  with  low 
concentrations  of  HAP  in  their  influent  may 
not  be  major  sources  (due  to  wastewater 
emissions)  even  with  a  flow  rate  of  300  MGD. 

(b)  If  your  POTW  treatment  plant  is 
not  a  major  source  then  you  are  not 
subject  to  this  subpart,  and  as  such: 

(1)  You  do  not  have  to  notify  the 
Administrator  that  you  are  an  area 
source. 

(2)  You  do  not  have  to  apply  for  a  title 
V  permit  under  40  CFR  Part  70. 
However,  your  State  has  the  option  to 
require  you  to  apply  for  such  a  permit. 

Note  to  paragraph  (b)  of  this  section: 

Although  you  are  not  required  to  maintain 
any  records  of  your  determination  that  you 
are  not  a  major  source,  if  your  POTW 
treatment  plant  is  unique  (e.g.,  you  are  very 
close  to  the  25/10  tpy  criteria  defining  a 
major  source,  your  influent  waste  stream 
contains  a  high  percentage  of  industrial 
waste,  you  have  a  fairly  high  average  annual 


flow  rate)  it  may  be  to  your  advantage  to 
maintain  such  a  record  in  case  the  EPA  or 
your  State  authority  requests  proof  of  your 
major  source  determination. 

§  63.1581    How  will  the  EPA  determine  H I 
am  in  compliance  witti  ttiis  subpart? 

(a)  If  you  fail  to  comply  with  any  or 
all  of  the  provisions  of  this  subpart,  you 
will  be  considered  in  violation  of  this 
regulation.  For  example,  failure  to 
perform  any  or  all  of  the  following, 
specified  in  §63.1589  of  this  subpart, 
would  be  a  violation:  failure  to  visually 
inspect  the  cover  on  your  treatment 
unit;  failure  to  repair  a  defect  on  a 
treatment  unit  in  use  within  the 
specified  time  period;  or  failure  to 
report  a  delay  in  repair. 

(b)  The  Administrator  will  determine 
compliance  with  this  subpart  by 
reviewing  your  records  or  inspecting 
your  POTW  treatment  plant. 

(c)  Your  POTW  treatment  plant  may 
be  exempted  from  compliance  with  this 
regulation  if  the  President  determines 
that  it  is  in  the  national  security 
interests  of  the  United  States  to  do  so. 
This  exemption  may  last  for  up  to  two 
years  at  a  time,  and  may  be  extended  for 
additional  periods  of  up  to  two  years 
each. 

§63.1582    Does  the  subpart  distinguish 
between  different  types  of  POTW  treatment 
plants? 

Yes,  the  subpart  divides  all  POTW 
treatment  plants  into  two  subcategories. 
A  POTW  treatment  plant  which  does 
not  meet  the  characteristics  of  an 
industrial  POTW  treatment  plant 
belongs  in  the  non-industrial  POTW 
treatment  plant  subcategory.  These 
terms  are  defined  in  §  63.1597  List  of 
Definitions,  of  this  subpart. 

Industrial  POTW  Treatment  Plant 
Description  and  Requirements 

§63.1583    What  are  the  characteristics  of 
an  industrial  POTW  treatment  plant? 

(a)  Your  POTW  treatment  plant  is  an 
industrial  POTW  treatment  plant  if 
wastewater  treatment  at  your  POTW 
treatment  plant  enables  an  industrial 
user  to  comply  with  the  treatment 
requirements  of  its  own  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP).  Industrial  POTW 
treatment  plant  is  defined  in  §  63.1597 
of  this  subpart. 

(b)  If,  in  the  future,  you  begin 
accepting  a  specific  industrial  waste 
stream  for  treatment  at  your  POTW 
treatment  plant  to  enable  an  industrial 
user  to  comply  with  the  treatment 
requirements  of  another  NESHAP(s), 
then  your  POTW  treatment  plant  will  be 
considered  an  industrial  POTW 
treatment  plant. 
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i(c)  If  your  POTW  treatment  plant 
accepts  one  or  more  specific  regulated 
industrial  waste  streams  as  part  of 
compliance  with  one  or  more  other 
NESHAPs  then  you  are  subject  to  all  the 
requirements  of  each  appropriate 
NESHAP  for  each  waste  stream,  as 
described  in  the  following  section.  In 
the  case  of  conflicting  NESHAP 
requirements,  the  more  stringent  of  the 
requirements  will  apply. 

§  63.1584  '  What  are  the  emission  points 
and  control  requirements  for  an  industriai 
POTW  treatment  plant? 

(a)  The  emission  points  and  control 
requirements  for  an  existing  industrial 
POTW  treatment  plant  are  specified  in 
the  appropriate  NESHAP(s)  for  the 
industrial  user(s)  (see  above).  For 
example,  an  existing  industrial  POTW 
treatment  plant  which  provides 
treatment  for  a  facility  subject  to  subpart 
FF  of  this  part,  the  National  Emission 
Standard  for  Benzene  Waste  Operations, 
must  meet  the  treatment  and  control 
requirements  specified  in  §  61.348(d)(4). 

(p)  The  emission  points  and  control 
requirements  for  a  new  or  reconstructed 
industrial  POTW  treatment  plant  that  is 
a  major  source  of  HAP  emissions  are 
also  specified  in  the  appropriate 
NESHAP(s)  for  the  industrial  user(s),  or 
in  §  63.1587,  whichever  is  more 
stringent.  Reconstruction  is  defined  in 
§63.1597  of  this  subpart. 

§  $3. 1 585    When  do  I  have  to  comply? 

(a)  Existing  industrial  POTW 
treatment  plant.  If  you  have  an  existing 
industrial  POTW  treatment  plant,  the 
appropriate  NESHAP(s)  for  the 
industrial  user(s)  will  set  your 
compliance  date(s).  For  example,  an 
industrial  POTW  treatment  plant 
providing  treatment  for  chemical  plants 
regulated  by  the  Hazardous  Organic 
NESHAP  will  have  to  comply  by  April 
22, 1999. 

(b)  New  industrial  POTW  treatment 
plant.  If  you  have  a  new  industrial 
POTW  treatment  plant,  you  must  be  in 
compliance  as  soon  as  you  begin 
accepting  the  waste  stream(s)  for 
treatment.  If,  in  the  future,  you  begin 
accepting  a  specific  regulated  industrial 
waste  stream(s)  for  treatment,  you  must 
be  in  compliance  by  the  time  specified 
in  the  appropriate  NESHAP(s)  for  the 
industrial  user(s). 

§63.1586    How  does  anindustrlal  POTW 
treatment  plant  demonstrate  compliance? 

(a)  An  existing  industrial  POTW 
treatment  plant  demonstrates 
compliance  by  operating  treatment  and 
control  devices  which  meet  all 
requirements  specified  in  the 
appropriate  industrial  NESHAP(s). 
Requirements  may  include  performance 


tests,  routine  monitoring, 
recordkeeping,  and  reporting. 

(b)  A  new  or  reconstructed  industrial 
POTW  treatment  plant  that  installs 
controls  required  by  the  appropriate 
industrial  NESHAP(s),  demonstrates 
comphance  by  operating  treatment  and 
control  devices  which  meet  all 
requirements  specified  in  the 
appropriate  industrial  NESHAP(s).  A 
new  or  reconstructed  industrial  POTW 
treatment  plant  that  installs  controls 
specified  by  §  63.1587,  demonstrates 
compliance  by  meeting  all  requirements 
in  §§  63.1588  through  63.1592. 

Non-industrial  POTW  Treatment  Plant 
Requirements 

§  63.1 587    What  are  the  emission  points 
and  control  requirements  for  a  non- 
industrial  POTW  treatment  plant? 

There  are  no  control  requirements  for 
an  existing  non-industrial  POTW 
treatment  plant.  The  control 
requirements  for  a  new  or  reconstructed 
non-industrial  POTW  treatment  plant 
that  is  a  major  sovuce  of  HAP  emissions 
are  covers  on  the  emission  points  up  to, 
but  not  including  the  secondary  influent 
pumping  station.  These  emission  points 
are  treatment  units  that  include,  but  are 
not  limited  to,  influent  waste  stream 
conveyance  channels,  bar  screens,  grit 
chambers,  grinders,  pump  stations, 
aerated  feeder  channels,  primary 
clarifiers,  primary  effluent  channels, 
and  primary  screening  stations.  In 
addition,  all  covered  units,  except 
primary  clarifiers,  must  have  the  air  in 
the  headspace  ducted  to  a  control 
device  in  accordance  with  §  63.693,  the 
standards  for  closed-vent  systems  and 
control  devices  in  subpart  DD. 
Reconstructed  is  defined  in  §  63.1597  of 
this  subpart. 

(a)  Covers  must  be  tightly  fitted  and 
designed  and  operated  to  minimize 
exposure  of  the  waste  to  the 
atmosphere.  This  includes,  but  is  not 
limited  to,  the  absence  of  visible  cracks, 
holes,  or  gaps  in  the  roof  sections  or 
between  the  roof  and  the  separator  wall; 
broken,  cracked,  or  otherwise  damaged 
seals  or  gaskets  on  closure  devices;  and 
broken  or  missing  hatches,  access 
covers,  caps,  or  other  closure  devices. 

(b)  If  waste  is  in  a  treatment  imit,  each 
opening  must  be  maintained  in  a  closed, 
sealed  position,  unless  plant  personnel 
are  present  and  conducting  waste 
sampUng  or  removal,  or  equipment 
inspection,  meuntenance,  or  repair. 

(c)  If  a  treatment  imit  is  not  equipped 
with  a  closed-vent  system  and  control 
device,  it  must  be  designed  to  operate 
with  minimal  ventilation  (e.g.,  at  or  near 
zero)  of  the  airspace  under  the  cover  to 
reduce  both  air  emissions  and  energy 
consimaption. 


(d)  You  must  operate  and  maintain 
your  POTW  treatment  plant  at  all  times 
to  minimize  HAP  emissions. 

§  63.1 588    When  do  I  have  to  comply? 

If  your  POTW  treatment  plant  began 
construction  on  or  after  December  1 , 
1998,  and  your  POTW  treatment  plant  is 
a  major  source  of  HAP  emissions,  you 
must  comply  with  all  provisions  of  this 
subpart  either  immediately  upon 
startup,  or  by  the  date  of  promulgation 
of  this  subpart,  whichever  date  is  later. 


§63.1589 
conduct? 


What  inspections  must  I 


If  your  treatment  units  are  required  to 
have  covers,  you  must  conduct  the 
following  inspections: 

(a)  You  must  visually  check  the  cover 
and  its  closure  devices  for  defects  that 
could  result  in  air  emissions.  Defects 
include,  but  are  not  Umited  to,  visible 
cracks,  holes,  or  gaps  in  the  roof 
sections  or  between  the  roof  and  the 
separator  wall;  broken,  cracked,  or 
otherwise  damaged  seals  or  gaskets  on 
closiu^  devices;  and  broken  or  missing 
hatches,  access  covers,  caps,  or  other 
closure  devices. 

(b)  You  must  perform  an  initial 
inspection  at  start-up  with  follow-up 
inspections  at  least  once  per  year. 

(c)  In  the  event  that  you  find  a  defect 
on  a  treatment  unit  in  use,  you  must 
repair  the  defect  within  45  days.  If  you 
cannot  repair  writhin  45  days,  you  must 
notify  the  EPA  or  the  designated  State 
authority  and  report  the  reason  for  the 
delay  and  the  date  you  expect  to 
complete  the  repair.  If  you  find  a  defect 
on  a  treatment  unit  not  being  used,  you 
must  repair  the  defect  before  using  the 
treatment  unit. 

(d)  If  you  owrn  or  operate  a  control 
device  used  to  meet  the  requirements 
for  §63.1587,  you  must  comply  with  the 
inspection  and  monitoring  requirements 
of  §  63.695(c). 

§63.1590    What  records  must  I  keep? 

(a)  You  must  prepare  and  maintain 
the  following  records: 

(1)  A  record  for  each  treatment  imit 
inspection  required  by  §  63.1589(b)  of 
this  subpart.  You  must  include  the 
following  information:  a  treatment  imit 
identification  number  (or  other  unique 
identification  description  as  selected  by 
you)  and  the  date  of  inspection. 

(2)  For  each  defect  detected  during 
inspections  required  by  §  63.1589(b)  of 
this  subpart,  you  must  record  the 
following  information:  the  location  of 
the  defect,  a  description  of  the  defect, 
the  date  of  detection,  the  corrective 
action  taken  to  repair  the  defect,  and  the 
date  (he  repair  to  correct  the  defect  is 
completed. 
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(3)  In  the  event  that  repair  of  the 
defect  is-delayed,  in  accordance  with 
the  provisions  of  §  63.1589(c)  of  this 
subpart,  you  must  also  record  the  reason 
for  the  delay  and  the  date  you  expect  to 
complete  the  repair. 

(4)  If  you  owm  or  operate  a  control 
device  used  to  meet  the  requirements 
for  §  63.1587,  you  must  comply  with  the 
recordkeeping  requirements  of  §  63.696 
(a),  (b),  (g),  and  (h). 

(b)  (Reserved] 

§  63.1591    What  reports  must  I  submit? 

(a)(1)  You  must  submit  to  the 
Administrator  a  notification  of 
compliance  status,  signed  by  the 
responsible  official  who  must  certify  its 
accuracy,  attesting  to  whether  your 
POTW  treatment  plant  has  complied 
with  this  regulation.  This  notification 
must  be  submitted  before  a  title  V 
permit  is  issued  to  you,  and  each  time 
a  notification  of  compUance  status  is 
required  under  this  subpart.  The 
notification  must  list — 

(i)  The  methods  that  were  used  to 
determine  compliance; 

(ii)  The  results  of  any  monitoring 
procedures  or  methods  that  were 
conducted; 

(iii)  The  methods  that  will  be  used  for 
determining  continuing  compliance; 

(iv)  The  type  and  quantity  of  HAP 
emitted  by  your  POTW  treatment  plant; 

(v)  A  description  of  the  air  pollution 
control  equipment  (or  method)  for  each 
emission  point;  and 

(vi)  Your  statement  that  your  POTW 
treatment  plant  has  complied  with  this 
regulation. 

(2)  You  must  send  this  notification 
before  the  close  of  business  on  the  60th 
day  following  the  completion  of  the 
relevant  compliance  demonstration 
activity  specified  in  this  regulation. 

(b)  After  you  have  been  issued  a  title 
V  permit,  you  must  comply  with  all 
requirements  for  compliance  status 
reports  contained  in  your  title  V  permit, 
including  reports  required  under  this 
subpart.  After  you  have  been  issued  a 
title  V  permit,  and  each  time  a 
notification  of  compliance  status  is 
required  under  this  subpart,  you  must 
submit  the  notification  of  compliance 
status  to  the  appropriate  permitting 
authority,  as  described  in  §  63.1591(d) 
of  this  subpart,  following  completion  of 
the  relevant  compUance  demonstration 
activity  specified  in  this  regulation. 

(c)  You  must  comply  with  the  delay 
of  repair  reporting  required  in 

§  63.1589(c). 

(d)  If  your  State  has  not  been 
delegated  authority  you  must  submit 
reports  to  your  Regional  Office  of  the 
EPA.  If  your  State  has  been  delegated 
authority  you  must  submit  reports  to 


your  delegated  State  authority  and  you 
must  send  a  copy  of  each  report 
submitted  to  the  State  to  your  Regional 
Office  of  the  EPA.  Your  Regional  Office 
may  waive  this  requirement  for  any 
reports  at  its  discretion. 

(e)  You  may  apply  to  the 
Administrator  for  a  waiver  of 
recordkeeping  and  reporting 
requirements  if  you  believe  your  source 
is  already  in  compUance  with  this 
standard.  This  appUcation  must 
accompany  the  compUance  status  report 
required  under  §63.1592  of  this  subpart, 
or  your  title  V  permit.  The  application 
must  include  whatever  information  you 
consider  useful  to  convince  the 
Administrator  that  a  waiver  of 
recordkeeping  and  reporting  is 
warranted. 

(f)  If  you  ovsm  or  operate  a  control 
device  used  to  meet  the  requirements 
for  §  63.1587,  you  must  submit  the 
reports  required  by  §  63.697(b), 
including  a  notification  of  performance 
tests,  a  performance  test  report,  a 
startup,  shutdown,  and  malfunction 
report,  and  a  sununary  report. 

General  Requirements 

§63.1592    What  are  my  notification 
requirements? 

(a)  If  your  State  has  not  been 
delegated  authority  you  must  submit 
notifications  to  the  appropriate  Regional 
Office  of  the  EPA.  If  your  State  has  been 
delegated  authority  you  must  submit 
notifications  to  your  State  and  a  copy  of 
each  notification  to  the  appropriate 
Regional  Office  of  the  EPA.  The 
Regional  Office  may  waive  this 
requirement  for  any  notifications  at  its 
discretion. 

(b)  You  must  notify  the  Administrator 
in  writing  when  your  POTW  treatment 
plant  becomes  subject  to  this  standard. 
The  notification,  which  must  be 
submitted  not  later  than  120  calendar 
days  after  the  effective  date  of  this 
standard  (or  within  120  calendar  days 
after  your  POTW  treatment  plant 
becomes  subject  to  the  relevant 
standard),  must  provide  the  following 
information: 

(1)  Your  name  and  address; 

(2)  The  address  (i.e.,  physical 
location)  of  your  POTW  treatment  plant; 

(3)  An  identification  of  this  standeud 
as  the  basis  of  the  notification  and  your 
POTW  treatment  plant's  compliance 
date;  and 

(4)  A  brief  description  of  the  nature, 
size,  design,  and  method  of  operation  of 
your  POTW  treatment  plant,  including 
its  operating  design  capacity  and  an 
identification  of  each  point  of  emission 
for  each  HAP,  or  if  a  definitive 
identification  is  not  yet  possible,  a 


preliminary  identification  of  each  point 
of  emission  for  each  HAP. 

§  63.1593    Which  General  Provisions  appiy 
to  my  POTW  treatntent  plant? 

The  General  Provisions  (40  CFR  Part 
63,  subpart  A)  are  NESHAP  that  apply 
to  owners  and  operators  of  major 
sources  of  HAP  emissions  in  all  the 
source  categories,  including  the  POTW 
source  category.  Table  2  of  this  subpart 
lists  the  General  Provisions  which  apply 
to  POTW  treatment  plants. 

§  63. 1 594    Who  enforces  this  subpart? 

If  the  Administrator  has  delegated 
authority  to  yoiu  State,  then  the  State 
enforces  this  subpart.  If  the 
Administrator  has  not  delegated 
authority  to  your  State,  then  the  EPA 
Regional  Office  enforces  this  subpart. 

§  63.1 595    How  do  I  determine  if  my  POTW 
treatment  plant  is  a  major  source  of  HAP 
emissions? 

(a)(1)  If  your  POTW  treatment  plant  is 
co-located  with  another  major  somx:e  of 
HAP  emissions  (e.g.,  a  sewage  sludge 
incinerator)  then  your  POTW  treatment 
plant  is  subject  to  this  subpart. 

(2)  If  your  POTW  treatment  plant  has 
total  emissions  (or  potential  emissions) 
of  less  than  10  tpy  of  any  single  HAP 
compound,  or  less  than  25  tpy  of  any 
combination  of  HAP  compounds,  and  it 
is  co-located  with  one  or  more 
additional  sources  that  also  have  total 
emissions  (or  potential  emissions)  of 
less  than  10  tpy  of  any  single  HAP 
compound,  or  less  than  25  tpy  of  any 
combination  of  HAP  compounds,  but 
together  all  sources  have  total  emissions 
(or  potential  emissions)  of  10  tpy  or 
greater  of  any  single  HAP  compound,  or 
25  tpy  or  greater  of  any  combination  of 
HAP  compoimds,  then  your  POTW 
treatment  plant  and  the  other  source  are 
subject  to  this  subpart. 

(b)  If  your  POTW  treatment  plant  has 
total  emissions  (or  potential  emissions) 
of  10  tpy  or  greater  of  any  single  HAP 
compoimd,  or  25  tpy  or  greater  of  any 
combination  of  HAP  compounds,  then 
your  POTW  treatment  plant  is  a  major 
source  of  HAP  emissions.  You  may  use 
the  following  methods,  as  a  tiered 
approach,  to  determine  if  your  POTl/V 
treatment  plant  meets  or  exceeds  these 
emission  limitations. 

(1)  If  your  POTW  treatment  plant's 
annual  average  wastewater  throughput 
multiplied  by  the  annual  average  HAP 
concentration  of  all  HAP  compounds 
present  in  the  influent  is  25  tpy  or 
greater,  or  the  annual  average 
wastewater  throughput  multipUed  by 
the  annual  average  influent 
concentration  of  any  single  HAP 
compound  in  the  influent  is  10  tpy  or 
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greater,  then  you  are  a  major  source  of 
HAP  emissions. 

(2)  You  may  use  the  emission  factors 
provided  in  Table  1  of  this  subpart,  to 
conservatively  estimate  emissions  from 
yovu  POTW  treatment  plant.  Multiply 
your  POTW  treatment  plant's  annual 
average  wastewater  throughput  by  the 
annual  average  HAP  concentration  of 
each  HAP  compound  in  the  influent  by 
the  compoimd-specific  fraction  emitted 
(&)  value  to  calculate  estimated 
emissions  of  each  HAP  compound  from 
your  POTW  treatment  plant.  If  the 
estimated  emissions  are  10  tpy  or 
greater  of  any  single  HAP  compound,  or 
25  tpy  or  greater  of  any  combination  of 
HAP  compounds,  then  your  POTW 
treatment  plant  is  a  major  source  of  HAP 
emissions. 

(3)  You  may  utiUze  an  approved  fate 
model  to  determine  emissions  from  yovu 
POTW  treatment  plant.  The  EPA  has 
approved  the  fate  model  entitled 
Wastewater  Treatment  Compound 
Property  Processor  and  Air  Emissions 
Estimator,  commonly  knowTi  as 
WATERS,  for  determination  of 
emissions  from  wastewater  treatment 
processes.  If  the  results  of  applying 
WATERS  to  your  POTW  treatment  plant 
indicate  that  yoiu-  emissions  are  10  tpy 
or  greater  of  any  single  HAP  as 
compoiuid,  or  25  tpy  or  greater  of  any 
combination  of  HAP  compoimds,  then 
your  POTW  treatment  plant  is  a  major 
source  of  HAP  emissions.  In  the  event 
that  your  POTW  treatment  plant's 
emissions  have  already  been  determined 
using  another  fate  model,  you  may  be 
able  to  use  the  results  from  that 
modeling  effort  as  an  initial  screening 
tool  to  determine  if  your  POTW 
treatment  plant  is  a  major  source  of  HAP 
emissions.  However,  if  there  is  any 
ambiguity  concerning  your  POTW 
treatment  plant's  status  as  a  major 
source  of  HAP  emissions,  the  EPA  will 
rely  exclusively  on  the  use  of  emissions 
estimates  generated  using  WATERS. 

(c)  If  you  use  your  average  influent 
wastewater  HAP  concentration  and  flow 
to  determine  if  you  are  a  major  soiux;e, 
you  may  determine  the  HAP 
concentration  of  your  influent  waste 
stream  using  either  direct  measurement 
or  knowledge  of  your  waste  stream. 
Your  average  annual  wastewater  flow 
must  be  determined  as  specified  in  your 
NPDES  permit. 

(1)  To  use  direct  measurement  to 
determine  your  influent  HAP 
concentration,  you  must  collect  samples 
of  your  influent  waste  stream  that 
represent  the  complete  range  of  HAP 
compositions  and  quantities  that  occur 
in  yoiu-  waste  stream  during  the  entire 
averaging  period.  You  must  collect  each 
sample  in  accordance  with  the 


requirements  specified  in  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  EPA 
Publication  No.  SW-846,  and  insure 
that  minimum  loss  of  organics 
throughout  the  sample  collection  and 
handling  process  occurs  and  that 
sample  integrity  is  maintained.  You 
must  prepare  and  analyze  each  collected 
sample  in  accordance  with  the 
requirements  of  Method  305  in  40  CFR 
part  63,  appendix  A  or  Method  25D  in 
40  CFR  part  60,  appendix  A. 

(2)  To  use  your  knowledge  of  the 
waste  stream  to  determine  the  average 
HAP  concentration  you  must  prepare 
and  record  sufficient  information  that 
docvunents  the  basis  for  that  knowledge. 
Examples  of  information  that  may  be 
used  as  the  basis  for  knowledge  of  the 
waste  stream  include:  samples  analyzed 
using  test  methods  other  than  Method 
305  or  Method  25,  such  as  EPA  Methods 
600  and  8000;  industrial  pretreatment/ 
source  control  permit  information, 
including  compliance  sampling  and 
analysis;  species-specific  HAP  chemical 
test  data  for  the  waste  stream  from 
previous  testing  still  applicable  to  the 
current  operations;  or  other  previous 
test  data. 

(i)  If  you  use  test  data  as  the  basis  for 
knowledge  of  the  waste  stream,  then 
you  must  document  the  test  method, 
sampling  protocol,  and  the  means  by 
which  sampling  variability  and 
analytical  variability  are  accounted  for 
in  the  determination  of  the  HAP 
concentration.  For  example,  you  may 
use  HAP  concentration  test  data  that  are 
validated  in  accordance  with  Method 
301  in  appendix  A  of  40  CFR  part  63  as 
the  basis  for  knowledge  of  the  waste 
stream. 

(ii)  If  you  use  species-specific  HAP 
chemical  concentration  test  data  as  the 
basis  for  knowledge  of  the  waste  stream 
you  must  adjust  the  test  data  results  to 
the  corresponding  total  HAP 
concentration  value  that  would  be 
reported  had  the  samples  been  analyzed 
using  Method  305  in  the  appendix  to  40 
CFR  part  63,  subpart  G. 

(d)  If  you  make  any  changes  or 
modifications  to  your  POTW  treatment 
plant  that  could  cause  yoxu-  HAP 
emissions  (or  potential  HAP  emissions) 
to  increase  you  must  consider  those 
changes  or  modifications  when 
determining  if  your  POTW  treatment 
plant  is  a  major  source.  Such  changes 
may  include,  but  are  not  limited  to: 

(1)  If  at  any  time  you  add  new 
equipment  to  your  POTW  treatment 
plant  or  implement  a  process  change, 
the  added  equipment  or  process  change 
is  considered  an  integral  part  of  your 
POTW  treatment  plant  and  must  be 


considered  when  determining  if  your 
POTW  treatment  plant  is  a  major  source; 

(2)  If  you  expand  your  existing  POTW 
treatment  plant  by  adding  a  new 
treatment  line  within  a  contiguous  area 
and  under  common  control,  the  new 
treatment  line  is  considered  an  integral 
part  of  your  existing  POTW  treatment 
planj  and  must  be  considered  when 
determining  if  your  POTW  treatment 
plant  is  a  major  source;  or 

(3)  If  you  reconstruct  your  POTW 
treatment  plant  (as  defined  in  §63.1597 
List  of  Definitions,  of  this  regulation) 
then  you  must  comply  with  the 
requirements  for  a  new  or  reconstructed 
POTW  treatment  plant  in  this  subpart. 

§63.1596    Are  ttiere  any  ott>er  ways  for  me 
to  control  HAP  emissions  from  my  POTW 
treatment  plant? 

(a)  You  may  request  permission  to  use 
an  alternative  means  of  emission 
limitation  to  control  HAP  emissions 
from  your  plant.  You  must  collect, 
verify,  and  submit  to  the  Administrator 
information  demonstrating  that  the 
alternative  achieves  emission  reductions 
which  are  at  least  equivalent  to  the 
reductions  which  would  be  achieved 
under  this  subpart. 

(b)  If  it  appears  that  the  alternative 
means  of  HAP  emission  limitation  will 
achieve  a  reduction  in  HAP  emissions  at 
least  equivalent  to  the  reduction  in  HAP 
emissions  from  your  source  achieved 
under  this  regulation,  the  Administrator 
will  propose  to  amend  this  subpart  to 
pennit  you  to  use  the  alternative  means 
for  purposes  of  compliance  with  this 
subpart.  Such  an  amendment  may 
include  specific  requirements  for 
operation  and  maintenance  as  a 
condition  of  the  permission.  Any 
amendment  to  permit  you  to  use  an 
alternative  means  of  emission  limitation 
will  be  adopted  only  after  notice  and  an 
opportiuiity  for  comment. 

§  63.1597    List  of  definitions. 

Affected  Source  means  a  stationary 
POTW  treatment  plant  that  is  regulated 
by  this  standard. 

Area  Source  means  any  stationary 
source  of  HAP  that  is  not  a  major 
source. 

Cover  means  a  device  that  prevents  or 
reduces  air  pollutant  emissions  to  the 
atmosphere  by  forming  a  continuous 
barrier  over  the  waste  material  managed 
in  a  treatment  unit.  A  cover  may  have 
openings  (such  as  access  hatches, 
sampling  ports,  gauge  wells)  that  are 
necessary  for  operation,  inspection, 
maintenance,  and  repair  of  the 
treatment  unit  on  which  the  cover  is 
used.  A  cover  may  be  a  separate  piece 
of  equipment  which  can  be  detached 
and  removed  from  the  treatment  unit  or 
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a  cover  may  be  formed  by  structural 
features  permanently  integrated  into  the 
design  of  the  treatment  unit.  The  cover 
and  its  closure  devices  must  be  made  of 
suitable  materials  that  will  minimize 
exposure  of  the  waste  material  to  the 
atmosphere,  to  the  extent  practical,  and 
will  maintain  the  integrity  of  the 
equipment  throughout  its  intended 
service  life. 

HAP  means  hazardous  air  pollutant. 

Industrial  User  means  a  non-domestic 
source  introducing  any  pollutant  or 
combination  of  pollutants  into  a  POTW. 
Industrial  users  can  be  commercial  or 
industrial  facilities  whose  wastes  enter 
local  sewers. 

Industrial  POTW  Treatment  Plant 
means  a  POTW  treatment  plant  that 
accepts  one  or  more  speci^c  regulated 
industrial  waste  streams  for  treatment 
that  enables  an  industrial  user  to 
comply  with  the  treatment  requirements 
of  its  own  NESHAP.  For  example,  an 
industry  discharges  its  benzene- 
containing  waste  to  the  POTW  treatment 
plant  fur  treatment  to  comply  with  40 
CFR  part  61,  subpart  FF,  the  National 
Emission  Standard  for  Benzene  Waste 
Operations.  This  deftnition  does  not 
include  POTW  treatment  plants  that 
accept  industrial  waste  for  treatment 
from  an  industrial  user  whose  waste  is 
not  specifically  regulated  under  another 
NESHAP.  Examples  include  POTW 
treatment  plants  that  accept  waste  from 
industries,  such  as  local  manufaduring 
facilities,  typically  characterized  as  a 
signiticant  industrial  user  by  the  POTW 
treatment  plant  in  the  POTW's  approved 
pretreatment  program. 

Non-industrial  POTW  Treatment 
Plant  means  a  POTW  treatment  plant  as 
defined  by  this  §63.1597  of  this  subpart 
that  does  not  meet  the  definition  of  an 
industrial  POTW  treatment  plant  as 
defined  by  this  §63.1597  of  this  subpart. 


Publicly  Owned  Treatment  Works 
(POTW)  means  a  treatment  works  as 
defined  by  section  112(e)(5)  of  the  Clean 
Air  Act,  which  is  owned  by  a  State  or 
municipality  (as  defined  by  section 
502(4)  of  the  Clean  Water  Act).  This 
definition  includes  any  intercepting 
sewers,  outfall  sewers,  sewage 
collection  systems,  pumping,  power, 
and  other  equipment.  The  wastewater 
treated  by  these  facilities  are  generated 
by  industrial,  commercial,  and  domestic 
sources. 

POTW  Treatment  Plant  means  a 
treatment  works  as  defined  by  section 
112(e)(5)  of  the  Clean  Air  Act,  which  is 
owned  by  a  State  or  municipality  (as 
defined  by  section  502(4)  of  the  Clean 
Water  Act),  with  the  exception  that  this 
definition  includes  ONLY  the  facilities, 
units,  and  processes  used  to  treat 
municipal  wastewater  from  the  time  it 
is  discharged  from  the  collection  system 
to  begin  treatment  until  treatment  is 
completed.  This  definition  DOES  NOT 
include  any  sewage  collection  and 
conveyance  systems,  intercepting 
sewers,  or  outfall  sewers. 

Reconstruction  means  the 
replacement  of  components  of  an 
affected  or  a  previously  unaffected 
stationary  source  such  that: 

(1)  The  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  that  would  be  required 
to  construct  a  comparable  new  source; 
and 

(2)  It  is  technologically  and 
economically  feasible  for  thu 
reconstructed  source  to  meet  the 
relevant  standard(s)  established  by  the 
Administrator  (or  a  State)  pursuant  to 
section  112  of  the  Act.  Upon 
reconstruction,  an  affected  source,  or  a 
stationary  source  that  becomes  an 
affected  source,  is  subject  to  relevant 
standards  for  new  sources,  including 


compliance  dates,  irrespective  of  any 
change  in  emissions  of  HAP  from  that 
source. 

Treatment  Works  or  Treatment  Unit(s) 
means  any  devices  and  systems  located 
at  a  POTW  treatment  plant  that  is  used 
in  the  storage,  treatment,  recycling,  and 
reclamation  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature,  or 
necessary  to  recycle  or  reuse  water  at 
the  most  economical  cost  over  the 
estimated  life  of  the  works;  extensions, 
improvements,  remodeling,  additions, 
and  alterations  thereof;  elements 
essential  to  provide  a  reliable  recycled 
supply  such  as  standby  treatment  units 
and  clear  well  facilities;  and  any  works, 
including  site  acquisition  of  the  land 
that  will  be  an  integral  part  of  the 
treatment  process  (including  land  used 
for  storage  of  treated  wastewater  in  land 
treatment  systems  prior  to  land 
application)  or  is  used  for  uhimate 
disposal  of  residues  resulting  from  such 
treatment.  In  addition,  "treatment 
works"  means  any  other  method  or 
system  for  preventing,  abating, 
reducing,  storing,  treating,  separating,  or 
disposing  of  municipal  waste,  including 
storm  water  runoff,  or  industrial  waste. 

Waste  and  Wastewater  means  a 
material,  or  spent  or  used  water  or 
waste,  generated  from  residential, 
industrial,  commercial,  mining,  or 
agricultural  operations  or  from 
community  activities  that  contains 
dissolved  or  suspended  matter,  and  that 
is  discarded,  discharged,  or  is  being 
accumulated,  stored,  or  physically, 
chemically,  thermally,  or  biologically 
treated  in  a  publicly  owned  treatment 
works. 

You  (including  other  possessive 
pronouns  such  as  I,  my.  our,  your) 
means  an  owner  or  operator  of  a  POTW 
treatment  plant. 


Table  1  to  Subpart  VVV.— List  of  Hazardous  Air  Pollutants  of  Concern  for  Supart  VVV 


CAS  No. 


Chemical  name 


75070  ... 
75058  ... 
107028  . 
107131  . 
107061  . 
71432  ... 
100447  . 
92524  ... 
75252  ... 
106990  . 
75150  ... 
56235  ... 
43581  ... 
108007  . 
67663  ... 
126998  . 
98828  ... 
3547044 


Acetaidehyde  

Acetonitnle  

Acrolein  

Acrylonltrile  

Allyl  chloride 

Benzene  (including  tienzene  from  gasoline) 

Benzyl  chloride  

BIphenyl  

Bromoform  

1 ,3-Butadiene 

CartKjn  disulfide 

Cart)on  tetrachloride  

Carbonyl  sulfide  

Chlorot)enzene 

Chloroform  

Chloroprene  

Cumene  

DDE  


Fraction  emrt- 
ted(f.) 


0.2099 
0.0878 
0.1328 
0  1130 
0.9552 
0.7729 
0.1873 
00999 
0.2300 
0,9924 
0.9643 
0.9628 
0.3401 
0.3386 
0.7486 
0.6644 
0.8481 
0.1128 
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Fraction  emit- 
ted(l.) 


0.2099 
0.0878 
0.1328 
0.1130 
0.9552 
0.7729 
0.1873 
0.0999 
0.2300 
0,9924 
0.9643 
0.9628 
0.3401 
0.3386 
0.7485 
0.6644 
0.8481 
0.1128 
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Table  1  to  Subpart  VVV.— List  of  Hazarcx)us  Air  Pollutants  of  Concern  for  Supart  wv— Continued 


CAS  No. 


334883  

132649  

106467  .... 
542756  .... 
119904  .... 
121697  .... 
106898  .... 
106887  .... 
140885  .... 
100414  .... 

75003  

106934  .... 
107062  .... 
151564  .... 

75218  

75343  

0 

76448  

118741  .... 

87683  

77474  

67721  

110543  ... 

74839  

74873  

71556  

78933  

74884  

108101  ... 
80626  

1634044  . 

75092  

91203  

79469  

75445  

1336363  . 

123386  ... 

78875  

75569  

100425  ... 

96093  

79345  

127184  ... 

108883... 

8001352  , 

120821  .. 

79005  

79016  .... 

121448  .. 

540841  .. 

108054  .. 

593602  .. 

75014  .... 

75354  .... 

1330207 

95476  .... 

108383  .. 

106423  .. 


Chemical  name 


Diazomethane 

Dibenzofurans 

1 ,4-Dichlorobenzene{p)  

1 ,3-Dichloropropene  

3,3'-Dlmettioxyben2idine  

N,N-Dimethylaniline  

Epichlorohydrin  {1-Chloro-2,3-epoxypropane) 

1 ,2-Epoxybutane 

Ethyl  acrylate  

Ethyl  benzene  

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (Dibromoethane) 

Ethylene  dichloride  (1 ,2-Dichloroethane)  

Ethylene  imine  (Aziridine) 

Ethylene  oxide  

Ethylidene  dichloride  (1,1-Dichlofoettiane) 

Glycol  ethers* 

Heptachlor 

Hexachlorobenzene 

Hexachlorotxitadiene 

Hexachlorocyclopentadiene 

Hexachloroethane 

Hexane  

Methyl  bromide.  (Bromomethane)  

Methyl  chloride  (Choromethane)  

Methyl  chloroform  (1,1,1-Trichloroethane)  .... 

Methyl  ethyl  ketone  (2-Butanone)  

Methyl  iodide  (lodomethane)  

Methyl  isobutyl  ketone  (Hexone)  

Methyl  methacrylate 

Methyl  tert  butyl  ether 

Methylene  chtoride  (Dichtoromethane) 

Naphthalene 

2-Nitropropane 

Phosgene  

Potychlorinated  biphenyls'"  (Aroclors) 

PropionakJehyde  

Propylene  dichkxkle  (1,2-Dk:hloropropane)  .. 

Propylene  oxkJe 

Styrene 

Styrene  oxide 

1,1 ,2,2-Tetrachk)roethane 

Tetrachloroethytene  (Perchtoroethylene) 

Toluene 

Toxaphene  (chlorinated  camphene) 

1 ,2,4-Trichlorobenzene  

1 ,1 ,2-Trichk)roethane 

Trichkjroethylene  

Triethylamlne  

2,2,4-Trimethylpentane 

Vinyl  acetate  

Vinyl  BromkJe 

Vinyl  chloride  

Vinylldene  chloride  (l.l-Dchtoroethylene)  ... 

Xylenes  (isomers  and  mixture) 

o-Xylenes 

m-Xylenes 

p-Xylenes 


Fractwn  emit- 
ted(f,) 


Key: 


0.0739 

0.2125 

0.5492 

0.7174 

0.4736 

0.0885 

0.0966 

0.4049 

0.2299 

0.7986 

0.9633 

0.3134 

0.4363 

0.6887 

0.1944 

0.7142 

0.0591 

0.2064 

0.1340 

0.7761 

0.6313 

0.7643 

0.9998 

0.9165 

0.9125 

0.3848 

02357 

0.6365 

0.3142 

0.0679 

0.3498 

0.7593 

0.2248 

0.1561 

0.9739 

0.0241 

0.1235 

0.5914 

0.5101 

0.8462 

0.0718 

0.1870 

0.9693 

0.7382 

0.6473 

0.3248 

0.3848 

0.9197 

0.1025 

0.9999 

0.4541 

0.9149 

0.9958 

0.9737 

0.7241 

0.7085 

0.7787 

0.7856 


•  Ethylene  glycol  dimethyl  ether  is  the  glycol  ether  of  concem. 

b  The  followng  PCB's  are  of  concem:  PCB  1221,  PCB  1232.  PCB  1242,  PCB  1248,  and  PCB  1254. 

Table  2  to  Subpart  VVV.— Applicability  of  40  CFR  Part  63  General  Provisions  to  Subpart  VVV 


General  provisions 
reference 


§63.1  

§63.1  (a)(1) 
§63.1  (a)(2) 


Apptk^dsle  to 
subpart  WV 


Yes 
Yes 


Comment 


applicability. 

Terms  defined  in  CAAA. 
General  applk^bility  explanation. 
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TABLE  2  TO  SUBPART  VVV.-APPLICABILITY  OF  40  CFR  PART  63  GENERAL  PROVISIONS  TO  SUBPART  VVV-Continued 


General  provisions 
reference 


§63.1  (a)(3) 

§63.1  (a)(4)  

§63.1  (a)(5)  

§63.1(a)(6H8)  .... 

§63.1  (a)(9)  

§63.1(a)(10) 

§63.1(a)(11) 

§63.1(a)(12H14) 

§63.1(b)(1)  

§63. 1(b)(2) 

§63.1  (b)(3) 

§63.1(0(1)  

§63.1(c)(2)(l) 

§63.1(0(2)  (iiHiii) 

§63.1(0(3)  

§63.1(0(4)  

§63.1(0(5)  

§63.1  (d)  

§63.1  (e)  

§63.2 

§63.3 

§63.4 

§63.4(a)(1H3)  

§  63.4(a)(4) 

§  63.4(a)(5)  

§  63.4(b)  

§63.4(0  

§63.5 

§63.5(a)(1) 

§  63.5(a)(2)  

§63.5(b)(1)  

§63.5(b)(2)  

§  63.5(b)(3) 

§  63.5(b)(4)  

§  63.5(b)(5)  

§  63.5(b)(6) 

§63.5(0  

§63.5(d)(1)  

§63.5(d)(2)  


§  63.5(d)(3) 
§  63.5(d)(4) 
§ 63.5(e)  .... 
§  63.5(f)(1)  . 
§  63.5(f)(2)  . 

§63.6 

§ 63.6(a)  .... 

§  63.6(b)  

§63.6(0  

§  63.6(d)  

§  63.6(e)  

§  63.6(f)  

§63.6(9)  

§  63.6(h)  

§63.6(i)  

§63.6(j)  

§63.7 

§  63.7(a)  

§  63.7(b)  

§63.7(0  

§63.7(d)  

§63.7(e)  

§  63.7(f)  

§63.7(9)  


Applicable  to 
subpart  WV 


§63.7(h)  

§63.8 

§63.8(a)  

§  63.8(b)  

§63.8(0  

§63.8(d)  I  Yes 


Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

No 

No 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 
Yes 
Yes 
Yes 
Yes 


Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 

Yes 
Yes 
Yes 


Comment 


Cannot  diminish  a  stricter  NESHAP. 

Not  repetitive.  Doesnl  apply  to  112(r). 

Section  reserved. 

Corrtacts  and  authorities. 

Section  reserved. 

Time  period  definition. 

Postmark  explanation 

Time  period  changes.  Regulation  conflict  Force  and  effect  of  subpart  A 

Initial  applicability  determination  of  subpart  A. 

Operating  pemiits  by  States. 

Subpart  WV  specifies  recordkeeping  of  records  of  applicability  determination 

Requires  compliance  with  both  subpart  A  and  subpartVVV 

State  optrons  regarding  Title  V  permit 

State  options  regarding  Title  V  permit. 

Section  reserved. 

Extension  of  compliance. 

sS^r^^^^^  ^^^  ^'"^^  becoming  major  due  to  increase  in  emissions. 

Title  V  pemiit  before  a  relevant  standard  is  established. 

UNITS  AND  ABBREVIATIONS 

PROHIBITED  ACTIVITIES  AND  CIRCUMVENTION. 

Prohibits  operation  in  violation  of  subpart  A. 

Section  reserved. 

CompiiarKe  dates. 

Circumvention  discussion  not  applicable  to  Subpart  VW 

Severability. 

CONSTRUCTION  AND  RECONSTRUCTION. 

Constnjction  and  reconstruction. 

New  source— effective  dates. 

New  sources  subject  to  relevant  standards. 

Section  reserved. 

No  new  major  sources  w/out  Administrator  approval 

New  major  source  notification. 

New  major  sources  must  comply. 

New  equipment  added  consktered  part  of  major  source 

Secton  reserved. 

l[^Srf^!f!'°"  °'  ^  i2(")(2)-applk:ation  of  approval  of  new  source  constax:tion. 

^llSr  "^°"^  °'  construction  for  new  sources  listing  and  describing  planned  air  pollutk,n  con- 

Application  for  reconstruction. 

Administrator  may  request  additional  information 

Approval  of  reconstruction. 

Approval  based  on  State  review. 

Applrcation  deadline. 

COMPLIANCE  WITH  STANDARDS  AND  MAINTENANCE  REQUIREMENTS 

Applicability  of  compliance  with  standards  and  maintenance  requirements      ' 

compliance  dates  for  new  and  reconstructed  sources 

sSS'i'Tr'^e^^^  *°'  ^"***'^  ^"^'"^  ^^  *°  ^''^*'"9  '"'^""^'^  P°™'  ^^^'"^^^  plants. 
Operation  and  maintenance  requirements  apply  to  new  sources 
Compliance  with  nonopacity  emission  standards  applies  to  new  sources 
Do^«  a^e^^t've  nonopacity  emission  standard  applies  to  new  sources' 
POTW  treatment  plants  do  not  typkially  have  visible  emissions 
InitTmA,"!^"^™^  "^  ^"^^^^'^  standards  applies  to  new  sources. 

PES^R^NctTTsT^ING^  REoSfRlSE^r '"  '°"  ""^"^""  *'^  '""^^^  ^^"^^*- 
Performance  testing  is  required  for  new  sources 

New  sources  must  notify  the  Administrator  of  intention  to  conduct  performance  testina 
New  sources  must  comply  with  quality  assurance  program  require^rrts  ^' 

New  sources  must  provide  performance  testing  facilities  at  the  request  of  the  Administrator 
Requirements  for  conducting  performance  tests  apply  to  new  sources  '^^'"'"'s'^atof- 

New  sources  may  use  an  alternative  test  method 

"  toTrLtrces.'^''  ""'"'"'  '^''^^^^^'  ^^  ^«Po^"9  associated  wrth  performance  testing  apply 

New  sources  may  request  a  waiver  of  performance  tests 

MONITORING  REQUIREMENTS. 

Applicability  of  monitoring  requirements. 

Monitoring  shall  be  conducted  by  new  sources 

New  sources  shall  operate  and  maintain  continuous  monitoring  systems  (CMS) 

New  sources  must  develop  and  implement  a  CMS  quality  conTrol  program 
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Table  2  to  Subpart  VVV.— Applicability  of  40  CFR  Part  63  General  Provisions  to  Subpart  VW— Continued 


General  provisions 
reference 


§  63.8(e) 
§  63.8(f)  . 
§63.8(g) 

§63.9 

§  63.9(a) 
§  63.9(b) 
§  63.9(c) 
§  63.9(d) 


§63.9(e)  

§63.9(f)  

§63.9(g)  

S63.9(h)  

«63.9(i)  

§63.90)  

§63.10 

'§63. 10(a)  

§63.1 0(b)  

§63.10(c)  

§63.10(d)  

!§63.10(e)  

i§63.10(f)  

§63.11  

!§63.11(a)&(b) 


Applicable  to 
subpart  WV 


§63.12 
|§63.13 
'§63.14 
§63.15 


Yes 
Yes 
Yes 

Yes 
Yes 
Yes 
Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 

Yes 
Yes 
Yes 
Yes 


Comnrient 


New  sources  niay  be  required  to  conduct  a  performance  evaluation  of  CMS. 
New  sources  may  use  an  alternative  nfwnitoring  method. 
Requirements  for  reduction  of  monitoring  data. 

notification  requirements. 

Applicability  of  notification  requirements. 

Initial  notification  requirements. 

Request  for  extension  of  compliance  with  subpart  VW. 

Notification  that  source  is  subject  to  special  compliance  requirements  as  specified  in  §  63.6(b)(3)  and 

(4). 
Notification  of  performance  test 

POTW  treatment  plants  do  not  typically  have  visible  emissions. 

Additional  notification  requirements  for  sources  with  continuous  emission  monitoring  systems. 
Notification  of  compliance  status  when  the  source  becomes  subject  to  sutapart  VVV. 
Adjustments  to  time  periods  or  postmark  deadlines  or  submittal  and  review  of  required  communications. 
Change  of  information  already  provided  to  the  Administrator. 
recordkeeping  and  REPORTING  REQUIREMENTS. 
Applicability  of  notification  and  reporting  requirentents. 
General  recordkeeping  requirements. 

Additional  recordkeeping  requirements  for  sources  with  continuous  monitoring  systems.  ~ 

General  reporting  requirements. 

Additional  reporting  requirements  for  sources  with  continuous  monitoring  systems. 
Waiver  of  recordkeeping  and  reporting  requirements. 
FLARES  AS  A  CONTROL  DEVICE. 
If  a  new  source  uses  flares  to  comply  with  the  requirements  of  subpart  WV,  the  requirements  of  §63.1 1 

apply. 
STATE  AUTHORITY  AND  DESIGNATION. 

ADDRESSES  OF  STATE  AIR  POLLUTION  CONTROL  AGENCIES  AND  EPA  REGIONAL  OFFICES. 
INCORPORATION  BY  REFERENCE. 
AVAILABILITY  OF  INFORMATION  AND  CONFIDENTIAUPlC 


i  (FR  Doc.  98-31399  Filed  11-30-98;  8:45  am) 
BILUNGCOOE  8660-60-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261, 262.  264,  268, 
269  and  271 

[FRL-6195-4] 

RIN  2050-AE22 

Requirements  for  Management  of 
Hazardous  Contaminated  Media 
(HWIR-media) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Partial  withdrawal  of  proposed 

rule. 

SUMMARY:  For  the  reasons  set  out  in  the 
HWIR-media  final  rule,  officially  titled 
"Hazardous  Remediation  Waste 
Management  Requirements  (HWIR- 
media)"  published  in  the  Federal 
Register  of  November  30, 1998,  and  the 
Phase  IV  LDR  final  rule,  official  titled 
"Land  Disposal  Restrictions  Phase  IV: 
Final  Rule  Promulgating  Treatment 
Standards  for  Metal  Wastes  and  Mineral 
Processing  Wastes;  Mineral  Processing 
Secondary  Materials  and  Bevill 
Exclusion  Issues;  Treatment  Standards 
for  Hazardous  Soils,  and  Exclusion  of 


Recycled  Wood  Preserving  Wastewaters; 
Final  Rule"  (63  FR  28556  (May  26. 
1998))  this  document  withdraws  all 
portions  of  the  HWIR-media  proposed 
rule  (61  FR  18780  (April  29,  1996)) 
except  those  that  were  finaUzed  in  the 
above  two  final  rules,  or  on  which 
action  was  expressly  deferred  (i.e.,  the 
Treatability  Sample  Exclusion  Rule,  that 
EPA  requested  comments  on  expanding 
in  the  HWIR-media  proposal  at  61  FR 
18817),  in  those  documents. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Ckiteway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  Docket  Identification  Number  is  F- 
98-MHWF-FFFFF.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  hoUdays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  information  on  accessing 
them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RGRA 
HotUne  at  (800)  424-9346  or  TDD  (800) 


553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Michael  Fitzpatrick,  Office  of 
SoUd  Waste  5303W,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (703)  308-8411. 
fitzpatrick.mike@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  index 
and  supporting  materials  are  available 
on  the  Internet.  Follow  these 
instructions  to  access  the  information 
electronically: 

WWW:http://www.epa.gov/epaoswer/ 
hazwaste/id/h  wirmdia.htm 

As  discussed  in  the  HWIR-media  final 
rule,  officially  titled  "Hazardous 
Remediation  Waste  Management 
Requirements  (HWIR-media)"  pubUshed 
in  the  Federal  Registo-  of  November  30, 
1998,  EPA  decided  to  promulgate  only 
selected  elements  of  the  HWIR-media 
proposal,  rather  than  go  forward  vdth  a 
more  comprehensive  approach  as 
proposed. 

Although  EPA  conducted  a  lengthy 
outreach  process  before  developing  the 
HWIR-media  proposal  and  made  every 
effort  to  balance  the  concerns  and 
interests  of  various  stakeholder  groups, 
public  comment  on  the  proposal  made 
it  clear  that  stakeholders  fundamentally 
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disagree  on  many  remediation  waste 
management  issues. 

EPA  agreed  with  commenters' 
concerns  that  the  Bright  Line  approach 
would  be  too  difficult  to  implement, 
and  that  a  Bright  Line  that  would  satisfy 
commenters  who  wanted  the  Bright 
Line  levels  to  consist  of  very 
conservative  levels  would  not 
sufficiently  reform  the  system  to  remove 
the  existing  barriers  to  efficient, 
protective  remediation  waste 
management.  EPA  has  concluded  that 
pursuing  broader  regulatory  reform 
would  be  a  time-and  resource-intensive 
process  that  would  most  likely  result  in 
a  rule  that  would  provoke  additional 
years  of  Htigation  and  associated 
uncertainty.  This  uncertainty  would  be 
detrimental  to  the  program  and  have  a 
negative  effect  on  ongoing  and  future 
cleanups.  Based  on  these  conclusions, 
the  Agency  has  decided  not  to  finalize 
either  the  Bright  Line  or  the  Unitary 
Approach,  and  recognizes  that  a  purely 
regulatory  response  will  not  solve  all  of 
the  remediation  waste  management 
issues  that  HWIR-media  was  designed  to 
solve. 

While  EPA  befieves  the  elements 
finalized  in  the  final  HWIR-media  rule 
published  in  the  Federal  Register  of 
November  30,  1998  along  with  the 
retention  of  the  CAMU  rule,  will 
improve  remediation  waste  management 
and  expedite  cleanups,  the  Agency  is 
also  convinced  that  additional  reform  is 
needed  to  expedite  the  cleanup 
program,  especially  to  provide  greater 
flexibility  for  non-media  remediation 
wastes  like  remedial  sludges,  address 
certain  statutory  permitting  provisions, 
and.more  appropriate  treatment 
requirements  for  remediation  wastes  (for 
example,  treatment  that  focuses  on 
"principal  threats"  rather  than  all 
underlying  hazardous  constituents). 
Therefore,  the  Agency  continues  to 
support  appropriate,  targeted  legislation 
to  address  application  of  RCRA  Subtitle 
C  land  disposal  restrictions,  minimum 
technological  and  permitting 
requirements  to  remediation  waste  and 
will  continue  to  participate  in 
discussions  on  potential  legislation.  If 
legislation  is  not  forthcoming,  the 
Agency  may  reexamine  its  approach  to 
remediation  waste  regulation  and  may 
take  additional  administrative  action. 
The  elements  finalized  in  the  final 
HWIR-media  rule  published  in  the 
Federal  Register  of  November  30,  1998 
are: 

1.  streamlined  permitting  for  treating 
storing  and  disposing  of  remediation 
wastes  generated  at  cleanup  sites  and 
the  elimination  of  the  requirement  for 
facility-v«de  corrective  action  at 
remediation-only  facilities; 


2.  a  variation  on  the  proposed 
remediation  piles,  called  staging  piles, 
modified  in  response  to  public 
comments; 

3.  a  RCRA  exclusion  for  dredged 
materials  managed  under  Clean  Water 
Act  (CWA)  or  Marine  Protection 
Research  and  Sanctuaries  Act  (MPRSA) 
permits;  and 

4.  streamlined  procedures  for  State 
authorization. 

EPA  also  finalized,  in  a  separate 
document  (63  PR  28604  (May  26, 1998)), 
the  LDR  treatment  standards  specific  to 
hazardous  contaminated  soil  that  were 
proposed  in  the  HWIR-media  proposal. 
EPA  is  deferring  action  on  the 
Treatability  Sample  Exclusion  Rule,  that 
EPA  requested  comments  on  expanding 
in  the  HWIR-media  proposal  at  61  FR 
18817. 

EPA  is  withdrawing  all  other  portions  of 
the  proposal,  such  as: 

1.  the  proposal  under  the  "Bright 
Line"  option  to  distinguish  between 
lower-  and  higher-risk  contaminated 
media  and  give  regulatory  agencies  the 
flexibility  to  exempt  lower-risk 
contaminated  media  firom  RCRA 
requirements,  and  all  other 
comprehensive  options  discussed  in  the 
preamble  to  the  proposed  rule  (such  as 
the  "Unitary  Approach"); 

2.  the  "Category  2"  proposal  for 
streamlined  authorization,  and; 

3.  the  portion  of  the  proposal  that 
would  have  withdrawn  the  Corrective 
Action  Management  Unit  or  "CAMU" 
rule. 

Existing  areas  of  flexibility  for 
managing  remediation  waste,  such  as 
the  contained-in  and  AOC  policies,  and 
site-specific  land  disposal  restrictions 
treatability  variances,  continue  to  be 
available. 

Authority:  42  U.S.C.  6912(a),  6921,  6924 
6926,  and  6927. 

Dated:  November  23, 1998. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  98-32000  Filed  11-30-98;  8:45  am) 
BiLUNQ  CODE  asaO-60-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-35 
RIN  3090-AG79 

User  Fees;  Network  Registration 
Services 

AGENCY:  Office  of  Govemmentwide 

PoUcy,  GSA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
establishes  fees  for  registration  services 
provided  by  GSA  to  Government 
agencies  and  commercial  organizations 
in  order  to  provide  and  maintain  unique 
global  names  and  network  addresses  for 
X.400  Private  Management  Domains 
(PMRD)  and  the  X.500  Organizational 
Units  (OU),  Administrative  Authority 
Identifiers  (AAl)  and  Internet  .GOV 
Domain  names. 

DATES:  Comments  must  be  submitted 
February  1,  1999  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Jack  L  Finley,  Director, 
Center  for  Electronic  Messaging 
Technologies  (TOT).  General  Services 
Administration,  1800  F  Street,  NW, 
Suite  G-222,  Washington  DC  20405.  E- 
mail  comments  may  be  sent  to 
jack.finley@fed.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  L.  Finley.  202-501-3932. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Open  Systems  Interconnection 
(OSI)  Reference  Model  uses  naming 
hierarchies  in  order  to  provide  global 
unambiguous  identities.  The 
International  Organization  for 
Standardization  (ISO)  defines  two  major 
naming  hierarchies  or  "trees."  The  ISO 
3166  Codes  for  the  Representation  of 
Names  of  Countries  assigns  the  United 
States  with  an  alpha-2  code  of  US  and 
a  numeric  code  of  840.  The  American 
National  Standards  Institute  (ANSI)  has 
assigned  the  Federal  Government  with 
the  alpha  code  of  "GOV"  and  the 
numeric  code  of  101. 

Another  ISO  naming  structure  is  ISO 
6523,  Structure  for  the  Identification  of 
Organizations.  The  British  Standards 
Institute  (under  ISO  authority)  has 
issued  an  International  Code  Designator 
(ICD)  of  0005  to  the  NaUonal  Institute  of 
Standards  and  Technology  (NIST).  The 
NIST  has  delegated  the  responsibility  of 
managing  and  administering  the  ICD  of 
0005  to  the  GSA.  The  NIST  has  also 
delegated  to  GSA  the  authority  for  the 
namespace  "U.S.  Government"  as  an 
organization  domain  subordinate  to 
country  level  of  "US"  for  the  purposes 
of  Govemmentvdde  Directories  (X.500/ 
LDAP). 

X.400  PRMD 

The  GOSIP  standard  is  based  on  the 
Open  Systems  Interconnection  (OSI) 
profile,  which  incorporate  several  series 
of  international  protocol  standards.  The 
X.400  series  define  a  protocol  for 
electronic  Messaging  Handfing  Systems 
(MHS).  Top  level  Management  Domains 
(MD)  are  assigned  and  delegated  into 


X.500/LDA1 
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Administrative  Management  Domains 
(ADMD)  and  subordinately  Private 
Management  Domain  (PRMD).  The  GSA 
assigns  the  PRMDs  for  the  U.S. 
Government  using  a  prefix  of  the 
characters  "GOV+"  followed  by  the 
assigned  name.  For  example,  a  PRMD 
for  die  Department  of  Transportation 
may  be  shown  as  P=GOV+DOT.  The 
service  provided  by  GSA  allows 
government  to  use  unique  PRMD  names, 
regardless  of  the  ADMD  provider. 

X.500/LDAP 

The  hitemational  Telecommunication 
Union  Telecommunication 
Standardization  Sector  (ITU-T)  issued  a 
X.500  Series  of  Recommendations  for 
distributed  directory  services.  The  GSA 
has  developed  a  govemmentwide  X.500 
schema  for  a  Distributed  hiformation 
Tree  (DIT).  Under  C=US,  0=U.S. 
Government,  agencies  may  estabUsh  a 
directory  container  as  an  Organizational 
Unit  (OU).  The  GSA  also  provides 
operational  Directory  Support  Services 
at  the  C=US  level  to  public  entities  in 
cooperation  with  ANSI.  Services 
include  root  Directory  Systems  Agents 
(DSA)  with  links  to  other  Top  Level 
iDomains  (TLD).  The  Lightweight 
Directory  Access  Protocol  (LDAP) 
servers  will  also  require  registration 
services  and  operational  services  to 
connect  with  the  distributed  X.500 
DSAs. 

Object  Identifier  (OID) 

In  the  context  of  this  document,  an 
arc  is  a  point  where  branches  of  the 
hierarchical  tree  are  connected  together 
and  to  the  superior  reference.  The  GSA 
is  responsible  for  registration  of 
technical  objects  identifiers  under  the 
arc  joint-iso-ccitt(2)  covmtry(16)  us(840) 
organization(l)  us-govemment(lOl)  as 
well  as  {joint-iso-ccitt(2)  coimtries(16) 
usa(840)  US  Government).  There  is  a 
second  US  branch  of  the  OID  tree, 
1.2.840  (iso(l)  member-bodies(16) 
usa(840)  US  Govemment(lOl),  but  new 
registrations  are  made  imder  the 
2.16.840.1.101  arc.  Typical  use  of  Object 
Identifiers  (OID)  is  to  identify  attributes 
and  object  classes  that  are  not  currently 
described  in  OSI  standards. 

NSAPAAI 

Globally  imique  network  addresses 
are  important  in  communicating  across 
various  networks.  The  GOSIP  V2  profile 
established  a  method  of  assigning 
Network  Service  Access  Point  (NSAP) 
addresses  using  the  ICD  47  0005  (ISO 
6523)  under  the  authority  of  the  NIST. 
The  administration  and  registration  of 
the  ICD  is  delegated  to  die  GSA.  The 
octet  following  the  ICD  is  80  to  indicate 
that  the  remaining  octets  are  in  the 


GOSIP  V2  format.  An  Administrative 
Authority  Identifier  (AAI)  consisting  of 
three  octets  are  delegated  to 
organizations  in  order  to  complete  the 
assignments  of  network  addresses. 
Thus,  a  registration  for  a  GOSIP  NSAP 
AAI  will  be: 

4  7  0005  80  NNNNNN  (where  N  is 
assigned  by  GSA) 

The  organization  may  use  the 
remaining  octets  to  further  define 
according  to  their  requirements. 
INTERNET  .GOV  and  FED.US  DOMAIN 

NAMES 

The  National  Science  Foimdation 
(NSF)  has  delegated  to  GSA  durough  the 
Federal  Networking  Council  (FNC),  the 
authority  to  manage  and  administer  the 
GOV  (dot-gov)  domain  used  by  Internet 
Domain  Name  Service  (DNS).  The  GSA 
is  also  providing  second-level  domain 
registrations  in  the  GOV  domain  (e.g. 
Fed.gov).  Similarly,  the  GSA  is 
providing  second-level  domain 
registrations  in  the  fed.us  domain  under 
authority  from  the  Internet  Assigned 
Numbers  Authority  (IAN A).  Internet 
registration  services  are  limited  to 
Federal,  State,  and  local  Government 
organizations.  GSA  is  not  responsible 
for  and  will  not  charge  fees  for  any 
further  delegation  of  a  domain  name 
assigned  to  an  agency.  For  example,  if 
USDA  were  to  register  usda.fed.us,  the 
registrations  such  as  regionl. usda.fed.us 
would  be  the  responsibiUty  of  the 
domain  manager  for  USDA. 

B.  E.G.  12866 

GSA  has  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993. 

C.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601,  et  seq. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
regulation  does  not  impose 
recordkeeping  or  information  collection 
requirements,  or  the  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  pubhc  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  (OMB)  imder 
44  U.S.C.  501.  et  seq.  This  rule  is  also 
exempt  from  Congressional  review 
prescribed  imder  5  U.S.C.  801  since  it 
relates  solely  to  agency  management 
and  personnel. 


List  of  Subjects  in  41  CFR  Part  101-35 

Archives  and  records.  Computer 
technology,  Government  property 
management. 

Therefore,  it  is  proposed  that  41  CFR 
101-35  be  amended  as  follows: 

PART  101-35—     . 
TELECOMMUNICATIONS 
MANAGEMENT  POLICY 

1.  The  authority  citation  for  part  101- 
35  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  31  U.S.C. 
9701. 

2.  Subpart  101-35.7  is  added  to  read 
as  follows: 

Subpart  101-35.7— Networ1(  Address 
Registration 

Sec. 

101-35.701  Scope  of  subpart. 

101-35.702  Registration  services. 

101-35.703  Procedures  for  using  GSA's 

registration  services. 

101-35.704  Fee  schedule. 

101-35.705  Method  of  payment. 

Subpart  101-35.7— Network  Address 
Registration 

§  1 01  -35.701    Scope  of  subpart 

This  subpart  addresses  registration 
services  provided  by  GSA  to 
Government  agencies  and  the  public. 

1 1 01  -35.702    Registration  services. 

(a)  The  National  Institute  of  Standards 
and  Technology  (NIST)  Department  of 
Commerce  has  designated  GSA  as  the 
Government  Open  Systems 
Interconnection  Profile  (GOSIP)  Address 
Registration  Authority  for  unique 
naning  assignments  of  X. 400  Private 
Management  Domains  (PRMD).  X.500 
Organizational  Units  (OU)  and  Network 
Service  Access  Point  (NSAP) 
Administrative  Authority  Identifiers 
(AAI).  (See  FIPS  PUB  146-2,  Section 
5.2.1.)  GOSIP  registration  is  limited  to 
government  agencies,  with  the 
exception  of  NSAP  AAI's,  which  may  be 
used  by  commercial  organizations  to 
identify  private  Asynchronous  Transfer 
Mode  (ATM)  networks. 

(b)  For  purposes  of  global 
interoperabiUty,  GSA  wall  operate  an 
X.500/LDAP  Directory  Service  at  the 
"coimtry=US'*  level  and  at  the  "0=U.S. 
Government"  level.  Federal  Agencies 
may  link  operational  directories  to  the 
"0=U.S.  Government"  and  Commercial 
organizations  may  link  "country=US" 
level  in  accordance  writh  the  fees  set 
forth  in  section  101-35.704. 

(c)  The  National  Science  Foimdation 
(NSF)  has  delegated  to  GSA  through  the 
Federal  Networking  Coimcil  (FNC),  the 
authority  to  manage  and  administer  the 
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GOV  (dot-gov)  domain  used  by  Internet 
Domain  Name  Service  (DNS).  The  GSA 
is  also  providing  second-level  domain 
registrations  in  the  GOV  domain  (e.g. 
Fed.gov).  Similarly,  the  GSA  is 
providing  second-level  domain 
registrations  in  the  fed.us  domain  under 
authority  from  the  Internet  Assigned 
Numbers  Authority  (LANA).  Internet 
registration  services  are  limited  to 
Federal,  State,  and  local  Government 
organizations.  GSA  is  not  responsible 
for  and  will  not  charge  fees  for  any 
further  delegation  of  a  domain  name 
assigned  to  an  agency.  For  example,  if 
USDA  were  to  register  usda.fed.us,  the 
registrations  such  as  regionl. usda.fed.us 
would  be  the  responsibility  of  the 
domain  manager  for  USDA. 

S  101-35.703    Procedures  for  using  GSA's 
registration  services. 


Individuals  or  organizations  who 
wish  to  register  or  would  like  more 
information  should  contact  the 
registration  officials  at  GSA  by  sending 
an  e-mail  message  to 
registration@fed.gov  or  by  web  access  at 
http://registration.fed.gov. 

§101-35.704    Feescheduie. 

GSA  will  assess  Government  agencies 
and  commercial  organizations  nominal 
fees  to  cover  the  cost  of  registration  and 
other  services  as  listed  in  the  table 
below.  The  fees  are  based  on  anticipated 
costs  for  providing  the  services  and  are 
consistent  with  industry  charges. 


Service 

Set-up 

Recuning 
(Annual) 

(a)  NetworV  Ad- 

dress Reg- 

istration 

(GOSIP) 

$1000.00 

S500.00 

(b)  Government- 

wide  Directory 

Operation 

(X.SOO/LDAP) 

1000.00 

500.00 

(c)  Domain 

Name  Reg- 

istration 

250.00 

50.00 

Dated;  July  30,  1998. 
G.  Maitin  Wagner, 

Associate  Administrator  for  Govemmentwide 
Policy. 

[FR  Doc.  98-31828  Filed  11-30-98;  8:45  am] 
BILUNO  CODE  6820-34-P 


Note  to  101-35.704.  Set-up  fees  may  be 
waived  at  the  discretion  of  the  GSA.  When 
levied,  set-up  fees  include  annual  fee  for  one 
year. 

§101-35.705    Method  of  payment 

GSA  will  invoice  registrants 
according  to  the  fee  schedule  in  secUon 
101-35.704.  Government  registrations 
must  be  paid  by  credit  card  (IMPACT). 
Commercial  organizations  are 
encouraged  to  pay  by  credit  card.  All 
other  payments  should  be  made  to  GSA 
Registration  Services,  18D0  F  Street  NW 
Suite  G-222,  Washington,  DC  20405 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  73  and  76 

[MM  Docket  No.  98-204,  FCC  98-305] 

Revision  of  Broadcast  and  Cable  EEO 
Rules  and  Policies 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rules. 


SUMMARY:  In  this  Notice  of  Proposed 
Rule  Making  (NPRM),  the  Commission 
proposes  new  broadcast  and  cable  Equal 
Employment  Opportimity  (EEO)  rules 
and  policies.  The  NPRM  proposes  to 
retain  the  existing  ban  on 
discrimination  and  to  promulgate 
recruitment-oriented  outreach  rules. 
The  proposed  EEO  rules  make  clear  that 
broadcasting  and  cable  entities, 
including  multichannel  video 
programming  distributors,  are  not 
required  to  employ  a  staff  that  reflects 
the  racial  or  other  composition  of  the 
community  or  to  use  racial  preferences 
in  hiring.  The  NPRM  also  proposes  to 
streamline  the  Commission's  broadcast 
EEO  requirements,  while,  at  the  same 
time,  maintaining  an  effective  broadcast 
EEO  program.  These  proposals  include 
the  possibility  of  granting 
administrative  rehef  to  small 
broadcasters  and  crediting  joint 
recruitment  efforts.  Finally,  the  NPRM 
terminates  the  Commission's  EEO 
streamlining  proceeding  in  MM  Docket 
No.  96-16.  60  FR  9964.  March  12.  1996. 
writh  the  exception  of  the  one  petition 
for  reconsideration  filed  in  that  docket, 
which  vdll  now  be  considered  in  this 
proceeding.  The  intended  effect  of  the 
NPRM  is  to  invite  comments  on  all 
aspects  of  the  Commission's  proposals 
and  on  the  Commission's  belief  that  it 
has  the  statutory  authority  to  retain  the 
anti-discrimination  provisions  of  its 
broadcast  EEO  rule. 

DATES:  Comments  are  due  January  19. 
1999;  reply  comments  are  due  February 
18.  1999.  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  January  19,  1999. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  February  1 
1999.  ' 


ADDRESSES:  Federal  Communications 
Commission.  Office  of  the  Secretary 
445  12th  Street,  SW.  Washington.  D.'c. 
20554.  Comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Holey.  Federal 
_    Communications  Commission,  Room  C- 
1804.  445  12th  Street.  SW,  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington.  DC 
20503  or  via  the  Internet  to 

fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hope  Cooper  or  Kathy  Harvey.  Mass 
Media  Bureau.  Enforcement  Division 
(202)  416-1450.  For  additional 
information  concerning  the  information 
collections,  contact  Judy  Boley  at  202- 
418-0214.  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  98-204.  adopted  November  19. 
1998.  and  released  November  20.  1998. 

The  complete  text  of  this  NPRM. 
which  was  adopted  in  MM  Docket  No. 
98-204,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  at  202-857-3800.  1231  20th  Street, 
NW.  Washington.  D.C.  20037. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  The  NPRM  proposes  and  requests 
comments  regarding  new  broadcast  and 
cable  EEO  rules  and  policies  consistent 
with  the  D.C.  Circuit's  decision  in 
Lutheran  Church— Missouri  Synod  v 
FCC,  141  F.3d  344  (D.C.  Cir.  1998) 
[Lutheran  Church),  rehearing  denied, 
September  15, 1998.  In  Lutheran 
Church,  the  D.C.  Circuit  held  that  the 
Commission's  broadcast  EEO  program 
requirements  were  unconstitutional 
because  they  pressured  stations  to 
maintain  a  workforce  reflecting  the 
racial  composition  of  their 
communities,  thus  inducing  them  to 
grant  illegal  hiring  preferences  on  the 
basis  of  race.  The  coiut  also  remanded 
the  case  back  to  the  Commission  to 
determine  whether  it  had  the  authority 
to  promulgate  its  ban  on  employment 
discrimination,  which  was  not 
invalidated. 

2.  The  NPRM  proposes  new  broadcast 
and  cable  EEO  rules  which  ensure  non- 
discrimination in  employment  and 
broad  dissemination  of  recruitment 
information.  None  of  the  proposals 


create  an  inc 
of  race  or  gei 
rules  remove 
comparison  l 
labor  force  si 
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create  an  incentive  to  hire  on  the  basis 
of  race  or  gender.  In  fact,  the  proposed 
rules  remove  all  references  to  any 
comparison  to  minority  and  female 
labor  force  statistics,  including  sections 
concerning  evaluation  of  employment 
profile  and  job  turnover.  One  proposal 
would  require  entities  to  recruit  for  each 
vacancy  with  a  certain  number  of 
national  and/or  local  sources,  including 
minority  and  female  sources.  The 
Commission  believes  that  this  kind  of 
approach  would  ensure  that  all 
qualified  potential  appUcants  are 
informed  of,  and  have  an  opportunity  to 
apply  for,  vacancies.  Another  proposal 
would  leave  to  an  entity's  good  faith 
discretion  what  methods  it  would  use  to 
ensure  broad  dissemination  of  vacancy 
information.  In  order  to  provide 
guidance  to  entities,  the  proposed  rules 
also  clearly  describe  what  records  of 
EEO  efforts  must  be  kept  by  broadcast 
and  cable  entities,  and  detail  how  an 
entity  should  analyze  its  EEO  program. 

3.  The  NPRM  also  proposes  to 
reinstate  the  preexisting  EEO 
requirement  that  broadcasters  file  an 
Annual  Employment  Report,  but  with 
the  understanding  that  the  Report's  data 
would  only  be  used  to  monitor  industry 
employment  trends. 

4.  The  NPRM  retains  the 
Commission's  prohibition  against 
employment  discrimination  and  details 
the  Commission's  statutory  authority  to 
promulgate  an  employment  non- 
discrimination rule  as  well  as  EEO 
program  requirements.  Specifically,  the 
NPRM  outlines  the  Commission's  beUef 
that  Congress  has  ratified  the 
'Commission's  authority  to  adopt 
broadcast  EEO  rules;  that  equal 
employment  of  minorities  and  women 
furthers  the  Commission's  public 
interest  goal  of  diversity  of 
programming;  and  that  the  statutory 
goal  of  fostering  minority  and  female 
ownership  in  the  provision  of 
commercial  spectrum-based  services,  as 
directed  by  Section  309(j)  of  the 
Communications  Act,  is  furthered  by 
EEO  requirements.  With  respect  to 

[  broadcasters,  the  NPRM  proposes 
modifying  the  anti-discrimination 
prohibition  so  that  religious  radio 
broadcasters  may  estabUsh  reUgious 
beUef  or  affiUation  as  a  bona  fide 
occupational  qualification  for  all  station 
employees. 

5.  The  NPRM  notes  the  Commission's 
intent  to  limit  imdue  administrative 
biudens  on  broadcasters  generally,  and 
particularly  on  those  licensees  of 
smaller  stations  and  other  distinctly 
situated  broadcasters,  consistent  with 
maintaining  an  effective  EEO  program. 
Specifically,  the  NPRM  invites  comment 
on  whether  and,  if  so,  how  the 


Commission  can  reduce  undue  b  irdens 
on  stations  with  small  staffs  or  those 
located  in  small  markets.  Options 
include  exempting  quaUfying  stations 
from  EEO  reporting  and  recordkeeping 
requirements  entirely;  or  permitting 
quahfying  stations  the  option  of 
attending  a  minimum  number  of 
recruiting  events  annually,  such  as  job 
fairs,  in  lieu  of  vacancy  specific 
recruitment.  Further,  the  NPRM  invites 
comment  on  how  to  award  credit  for 
licensees  generally  who  participate  in 
joint  recruitment  efforts  and  minority 
training  and  internship  programs. 
Finally,  the  NPRM  terminates  the 
Commission's  EEO  streamlining 
proceeding  in  MM  Docket  No.  96-16 
(with  the  exception  of  the  one  petition 
for  reconsideration  filed  in  that  docket, 
which  will  now  be  considered  in  this 
proceeding)  because  MM  Docket  No. 
96-16  concerned  the  provisions  of  our 
EEO  Rule  invaUdated  by  the  Court. 

6.  The  NPRM  invites  comments  on  all 
aspects  of  the  Commission's  proposals 
and  on  the  Commission's  belief  that  it 
has  the  statutory  authority  to  retain  the 
anti-discrimination  provisions  of  its 
broadcast  EEO  rule. 

Initial  Paperwork  Reduction  Act  of 
1995  AnaJysis 

This  NPRM  contains  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  comments  are  due  60  days  from 
date  of  publication  of  this  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utihty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
This  NPRM  contains  proposals  that 
are  proposed  to  affect  the  following 
existing  information  collections  that 
collectively  make  up  the  Commission's 
EEO  program. 

Rules:  47  CFR  73.2080  and  76.75 
Form  Numbers:  FCC  395-A,  FCC  395- 
B,  FCC  395-M,  FCC  396,  FCC  396-A 


Respondents:  Businesses  or  other  for- 
profit.  Not-for-profit  institutions 
These  estimates  represent  the  existing 

burden  as  currently  approved  by  OMB 

under  the  individual  OMB  approval 

numbers. 

OMB  Approval  Number:  3060-0212 

Title:  Section  73.2080  Equal 
Employment  Opportunity  Program 

Number  of  Respondents:  15,290 

Estimated  Time  Per  Response:  52  hours 

Total  Annual  Burden:  679,744. 

OSdB  Approval  Number:  3060-0349 

Title:  Section  76.73/76.75— Cable  TV 
EEO  Policy  and  Programs 

Number  of  Respondents:  5,600 

Estimated  time  per  response:  2,125 
cable  employment  imits/MVPD  with  6 
or  more  employees  will  have  an 
average  burden  of  52  hours/year; 
3,475  cable  employment  units/MVPD 
with  fewer  than  6  employees  will 
\tave  an  average  biu-den  of  8  hoius/ 
year 

Total  annual  burden:  138.300  hours. 

OMB  Approval  Number:  3060-0095 
Title:  Annual  Employment  Report — 

Cable  Television  (FCC  395-A) 
Number  of  Respondents:  2,564 
Estimated  time  per  response:  1.75 
hoxu«/form;  0.25/certification;  2.417 
hoius/supplemental  information  sheet 
Total  annual  burden:  4,683  hours. 
OMB  Approval  Number:  3060-0390 
Title:  Broadcast  Station  Aimual 

Employment  Report  (FCC  395-B) 
Number  of  Respondents:  14,000 
Estimated  Time  Per  Response:  0.88 

hours  per  report 
Total  Annual  Burden:  12,320  hours. 
OMB  Approval  Number:  3060-0574 
Title:  MVPD  Annual  Employment 

Report  (FCC  395-M) 
Number  of  Respondents:  155 
Estimated  time  per  response:  1.75 
hours/form;  0.25/certification;  2.417 
hours/supplemental  information  sheet 
Total  annual  burden:  233  hours. 
OMB  Approval  Number:  3060-0113 
Title:  Broadcast  Equal  Employment 
Opportunity  Program  Report  (FCC 
396) 
Number  of  Respondents:  235 
Estimated  Time  Per  Response:  3.0  hours 

per  report 
Total  Annual  Burden:  705  hours. 
OMB  Approval  Number:  3060-0120 
Tipe:  Broadcast  Equal  Employment 
Opportunity  Model  Program  Report 
(FCC  396-A) 
Number  of  Respondents:  2,068 
Estimated  Time  Per  Response:  1.0  hours 

per  report 
Total  Annual  Burden:  2.068  hoius. 
Needs  and  Uses:  This  rulemaking 
proceeding  is  initiated  to  obtain 
comments  concerning  the 
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Commission's  proposed  EEO  rules 
and  policies  that  would  be  consistent 
with  the  D.C.  Circuit's  decision  in 
Lutheran  Church.  This  rulemaking 
proposes  a  new  broadcasting  EEO 
program  rule  and  to  change  the 
Commission's  cable  EEO  program 
rules  emphasizing  recruitment 
outreach  programs.  These  information 
collections  are  necessary  to  monitor 
industry  trends  and  to  ensure  that 
broadcast  stations  and  cable  entities 
do  not  engage  in  discriminatory 
practices  and  afford  equal 
employment  opportunity. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  NPRM.  See 
5  U.S.C.  603.  (The  RFA.  see  5  U.S.C.  601 
et.  seq.,  has  been  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996,  Public  Law  No.  104-121 
110  Stat.  847  (1996)  (CWAAA).  Title  il 
of  the  CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).]  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).  hi  addition,  the  NPRM 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

A.  Need  for.  and  Objectives  of,  the 
Proposed  Rule  Changes 

The  D.C.  Circuit  court  in  Lutheran 
Church  held  that  the  Commission's  EEO 
minority  outreach  requirements  for 
broadcasters  were  unconstitutional  and 
remanded  to  the  Commission  to 
determine  whether  we  have  authority  to 
enforce  an  employment  non- 
discrimination rule.  The  NPRM  seeks 
comment  on  proposed  new  EEO  rules 
and  policies  for  broadcast  and  cable 
entities,  including  multichannel  video 
programming  distributors  (MVPDs),  that 
are  designed  to  be  consistent  with  the 
Lutheran  Church  decision.  We  also 
request  comment  on  our  statutory 
authority  to  retain  the  anti- 
discrimination prong  of  our  EEO  rules. 
We  invite  comment  on  EEO  rules  which 
seek  to  ensure  that  broadcast  stations 
and  cable  entities  do  not  engage  in 
discriminatory  practices.  In  addition, 
our  proposed  rules  would  require 


broadcasters  and  cable  entities  to 
establish  and  maintain  an  EEO  program 
designed  to  provide  equal  opportunity 
for  minorities  and  women.  Another 
proposal  would  grant  administrative 
relief  to  small  entities  based  on  various 
criteria.  One  of  the  criteria  proposed 
involves  the  number  of  employees  at  a 
station,  e.g.,  if  a  station  has  10  or  fewer 
full-time  employees,  it  would  be 
entitled  to  relief.  The  Commission's 
earlier  attempt  at  implementing  a 
similar  proposal  was  declared  arbitrary 
and  capricious  by  the  court  in  Office  of 
Communications  of  the  United  Church 
of  Christ  V.  FCC,  560  F.2d  529.  532  (2nd 
Cir.  1977)  because  the  Commission  had 
failed  to  provide  a  reasoned  justification 
for  departing  fi-om  its  prior  precedent. 
Therefore,  the  Commission  requests  that 
commenters  who  favor  this  proposal 
provide  ample  evidence  as  to  why  this 
type  of  station  deserves  this  type  of 
relief.  To  accomplish  the  goals  set  forth, 
the  NPRM  proposes:  (1)  to  iniUate  a  new 
broadcasting  EEO  program  rule  and  to 
change  the  Commission's  cable  EEO 
program  rules,  that  would  emphasize 
recruitment  outreach  and  provide  that 
entities  are  not  to  use  racial,  ethnic,  or 
gender  preferences  in  hiring;  and  (2)  to 
permit  administrative  relief  to  small 
entities  that  meet  proposed  qualifying 
factors. 

B.  Legal  Basis 

Authority  for  the  actions  proposed  in 
this  NPRM  may  be  found  in  Sections  1 
4(i),  4(k),  257.  301.  303(r).  307.  308(b)  ' 
309,  334,  403,  and  634  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  154(k) 
257.  301.  303(r).  307,  308(b),  309,  334  ' 
403.  and  554. 

C.  Recording,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  NPRM  proposes  that  broadcasters 
and  cable  entities  be  required  to  retain 
records  to  demonstrate  that  they  have 
recruited  for  each  hire.  Such 
recordkeeping  may  include:  listings  of 
recruiting  sources  utilized  for  each 
vacancy;  copies  of  all  advertisements, 
bulletins  and  letters  announcing 
vacancies;  and  compilations  totaling  the 
race,  ethnic  origin,  and  gender  of  all 
apphcants  generated  by  each  recruiting 
source  according  to  vacancy. 

D.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Would  Apply 

1.  Definition  of  a  "Small  Business" 

The  RFA  directs  the  Commission  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 


the  proposed  rules.  5  U.S.C.  604(a)(3). 
Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  501(6).  The  RFA 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  Pursuant  to  4 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  pubhc  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  While  we  tentatively  believe 
that  the  SBA's  definition  of  "small 
business"  greatly  overstates  the  number 
of  radio  and  television  broadcast 
stations  that  are  small  businesses  and  is 
not  suitable  for  purposes  of  determining 
the  impact  of  the  proposals  on  small 
television  and  radio  stations,  for 
purposes  of  this  NPRM,  we  utilize  the 
SBA's  definition  in  determining  the 
number  of  small  businesses  to  which 
the  rules  would  apply.  We  reserve  the 
right,  however,  to  adopt  a  more  suitable 
definition  of  "small  business"  as 
applied  to  radio  and  television 
broadcast  stations  or  other  entities 
subject  to  the  rules  proposed  in  this 
NPRM  and  to  consider  further  the  issue 
of  the  number  of  small  entities  that  are 
radio  and  television  broadcasters  or 
other  small  media  entities  in  the  future. 
See  Report  and  Order  in  MM  Docket  No. 
93-48  [Children's  Television 
Programming),  ll  FCC  Red  10660, 
10737-38  (1996),  61  FR  43981,  August 
12,  1996.  citing  5  U.S.C.  601(3).  The 
new  rules  would  apply  to  broadcast 
stations  and  cable  entities,  including 
multichannel  video  programming 
distributors  (MVPDs). 

2.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

We  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
our  best  judgments  based  on  the  data 
available  to  us. 

An  element  of  the  definition  of  "small 
business"  is  that  the  entity  not  be 
dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
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quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
I  television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  radio  or  television  station  from  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
1  definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  could  not  fully  apply 
I  this  criterion,  and  our  estimates  of  small 
I  businesses  to  which  the  rules  may  apply 
I  may  be  overinclusive  to  this  extent.  The 
!  SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
ipreclude  us  from  taking  these  factors 
into  account  in  making  our  estimates  of 
the  niunbers  of  small  entities. 

Witii  respect  to  applying  the  revenue 
cap,  the  SBAhas  defined  "armuai 
receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
.require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
^estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

Under  SBA  criteria  for  determining 
annual  receipts,  if  a  concern  has 
acquired  an  affiUate  or  been  acquired  as 
an  affiliate  during  the  applicable 
averaging  period  for  determining  annual 
receipts,  the  annual  receipts  in 
determining  size  status  include  the 
receipts  of  both  firms.  13  CFR 
121.104(d)(1).  The  SBA  defines 
affiUation  in  13  CFR  121.103.  In  this 
:  context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
sta\ions  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 


3.  Estimates  Based  on  Census  Data 

The  rules  proposed  in  this  NPRM  will 
apply  to  television  and  radio  stations. 
The  Small  Business  Administration 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business.  13 
CFR  121.201,  Standard  Industrial  Code 
(SIC)  4833.  Television  broadcasting 
stations  consist  of  estabUshments 
primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the 
public,  except  cable  and  other  pay 
television  services.  Economics  and 
Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation, 
Communications  and  Utilities, 
Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  estabUshments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Id.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number. 
Id.;  SIC  7812  (Motion  Picture  and  Video 
Tape  Production);  SIC  7922  [Theatrical 
Producers  and  Miscellaneous  Theatrical 
Services  (producers  of  five  radio  and 
television  programs)]. 

There  were  1,509  full-service 
television  stations  operating  in  the 
nation  in  1992.  FCC  News  Release  No. 
31327,  Jan.  13, 1993;  Economics  and 
Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce, 
Appendix  A-9.  That  niunber  has 
remained  fairly  constant  as  indicated  by 
the  approximately  1,584  operating  full- 
service  television  broadcasting  stations 
in  the  nation  as  of  October  1998.  FCC 
News  Release,  Broadcast  Station  Totals 
as  of  October  30. 1998  (released 
November  18,  1998).  For  1992  '  the 
number  of  television  stations  that 
produced  less  than  $10.0  milhon  in 
revenue  was  1,155  establishments.  (The 
amount  of  $10  milhon  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant 
Census  categories  stopped  at  $9,999,999 
and  began  at  $10,000,000.  No  category 
for  $10.5  million  existed.  Thus,  the 
number  is  as  accurate  as  it  is  possible 
to  calculate  with  the  available 
information.)  Thus,  the  proposed  rules 
will  affect  approximately  1,584 
television  stations;  approximately  77%, 


'  Census  for  CoEnmunications'  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  53,  IH. 


or.1,219  of  those  stations  are  considered 
small  businesses.  (We  use  the  77 
percent  figure  of  TV  stations  operating 
at  less  than  $10  miUion  for  1992  and 
apply  it  to  the  1998  total  of  1,584  TV 
stations  to  arrive  at  stations  categorized 
as  small  businesses.)  These  estimates 
may  overstate  the  niunber  of  small 
entities  since  the  revenue  figures  on 
which  they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  We  recognize  that 
the  proposed  rules  may  also  afiect 
minority  and  women  owned  stations, 
some  of  which  may  be  small  entities.  In 
August  1998,  minorities  owned  and 
controlled  32  (2.6%)  of  1,209 
commercial  television  stations  in  the 
United  States.  Minority  Commercial 
Broadcast  Ownership  in  the  United 
States,  U.S.  Dep't.  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  The 
Minority  Telecommunications 
Development  Program  (MTDP)  (August 
1998).  (MTDP  considers  minority 
ownership  as  ownership  of  more  than 
50%  of  a  broadcast  corporation's  stock, 
voting  control  in  a  broadcast 
partnership,  or  ownership  of  a 
broadcasting  property  as  an  individual 
proprietor.  Id.  The  minority  groups 
included  in  this  report  are  Black, 
Hispanic,  Asian,  and  Native  American.) 
According  to  the  U.S.  Biu«au  of  the 
Census,  in  1987  women  owned  and 
controlled  27  (1.9%)  of  1,342 
commercial  and  non-commercial 
television  stations  in  the  United  States, 
^ee  Comments  of  American  Women  in 
Radio  and  Television,  Inc.  in  MM 
Docket  No.  94-149  and  MM  Docket  No. 
94-140,  at  4  n.4  (filed  May  17.  1995), 
citing  1987  Economic  Censuses, 
Women-Owned  Business,  WB87-1,  U.S. 
Department  of  Conunerce,  Bureau  of  the 
Census.  August  1990  (based  on  1987 
Census).  After  the  1987  Census  report, 
the  Census  Bureau  did  not  provide  data 
by  particular  communications  services 
(four-digit  Standard  Industrial 
Classification  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for 
communications  (#48).  Consequently, 
since  1987,  the  U.S.  Census  Bureau  has 
not  updated  data  on  ownership  of 
broadcast  faciUties  by  women,  nor  does 
the  FCC  collect  such  data.  However,  the 
Conunission  recently  amended  its 
Annual  Ownership  Report  Form  323  to 
require  information  on  the  gender  and 
race  of  broadcast  Ucense  owners  in 
fiiture  filings.  See  1998  Biennial 
Begulatory  Review — Streamlining  of 
Mass  Media  Applications,  Rules  and 
Processes,  Report  and  Order,  MM 
Docket  No.  98-43  (adopted  October  22. 
1998). 
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The  proposed  rule  changes  would 
also  affect  radio  stations.  The  SBA 
defines  a  radio  broadcasting  station  that 
has  no  more  than  $5  million  in  annual 
receipts  as  a  small  business.  13  CFR 
121.201,  SIC  4832.  A  radio  broadcasting 
station  is  an  estabUshment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Economics  and 
Statistics  Administration,  Biu^au  of 
Census,  U.S.  Department  of  Commerce, 
Appendix  A-9.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations.  Id. 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.  Id.  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
under  another  SIC  number.  Id.  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  of  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.  The  Census  Bureau 
counts  multiple  radio  stations  located  at 
the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM 
combination  coiuits  as  one 
establishment.  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992. 
FCC  News  Release  No.  31327,  Jan.  13, 
1993.  As  of  October  1998,  official 
Commission  records  indicate  that 
12,448  radio  stations  are  currently 
operating.  FCC  News  Release.  Broadcast 
Station  Totals  as  of  October  30,  1998 
(released  November  18, 1998). 

The  proposed  rule  changes  would 
also  affect  small  cable  entities, 
including  MVPDs.  SBA  has  developed  a 
definition  of  a  small  entity  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts. 
13  CFR  121.201  (SIC  4841).  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services  (DBS),  multipoint  distribution 
systems  (MDS),  satellite  master  antenna 
systems,  and  subscription  television 
services.  According  to  the  Bureau  of  the 
Census,  there  were  1,423  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  1992  Economic 
Census  Industry  and  Enterprise  Receipts 
Size  Report.  Table  2D,  SIC  4841  (U.S. 
Bureau  of  the  Census  data  under 
contract  to  the  Office  of  Advocacy  of  the 
U.S.  Small  Business  Administration). 
We  discuss  these  services  to  provide  a 
more  succinct  estimate  of  small  entities: 


Cable  Systems:  The  Commission  has 
developed,  with  SBA's  approval,  its 
own  definition  of  small  cable  system 
operators.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  47  CFR  67.901(3).  The 
Commission  developed  this  definition 
based  on  its  determination  that  a  small 
cable  system  operator  is  one  with 
annual  revenues  of  $100  million  or  less. 
Implementation  of  Sections  of  the  1992 
Cable  Act:  Rate  Regulation,  Sixth  Report 
and  Ordet  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  6393 
(1995),  60  FR  544919,  September  15, 
1995.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Paul  Kagan  Associates,  Inc..  Cable 
TV  Investor,  Feb.  29,  1996  (based  on 
figures  for  Dec.  30,  1995).  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  rules  proposed  herein. 

The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenue  in  the  aggregate  exceeds 
$250,000,000."  47  U.S.C.  543(m)(2).  The 
Commission  has  determined  that  there 
are  61.700,000  subscribers  in  the  United 
States.  Therefore,  we  found  that  an 
operator  serving  fewer  than  617,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $520  milfion  in  the  aggregate  47 
CFR  76.1403(b)  (SIC  4833).  Based  on 
available  data,  we  find  that  the  number 
of  cable  operators  serving  617,000 
subscribers  or  less  totals  1,450.  Paul 
Kagan  Associates,  Inc.,  Cable  TV 
Investor,  Feb.  29, 1996  (based  on  figures 
for  Dec.  30,  1995).  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
niunber  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

MDS:  The  Commission  has  defined 
"small  entity"  for  purposes  of  the 


auction  of  MDS  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  47  CFR  21.961(b)(1). 
This  definition  of  a  small  entity  in  the 
context  of  MDS  auctions  has  been 
approved  by  the  SBA.  See  Amendment 
of  Parts  21  and  74  of  the  Commission's 
Rules  With  Regard  to  Filing  Procedures 
in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television 
Fixed  Service  and  Implementation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding,  MM  Docket 
No.  94-31  and  PP  Docket  No.  93-253. 
Report  and  Order,  10  FCC  Red  9589 
(1995),  60  FR  36524,  July  17, 1995.  The 
Commission  completed  its  MDS  auction 
in  March  1996  for  authorizations  in  493 
basic  ti-ading  areas  (BTAs).  Of  67 
winning  bidders,  61  quahfied  as  small 
entities.  (One  of  these  small  entitie*s. 
O'ahu  Wireless  Cable.  Inc..  was 
subsequently  acquired  by  GTE  Media 
Ventures.  Inc..  which  did  not  qualify  as 
a  small  entity  for  purposes  of  the  MDS 
auction.) 

MDS  also  includes  licensees  of 
stations  authorized  prior  to  the  auction. 
The  SBA  has  developed  a  definition  of 
small  entities  for  pay  television  services, 
which  includes  all  such  companies 
generating  $11  million  or  less  in  annual 
receipts.  13  CFR  121.201.  This 
definition  includes  multipoint 
distribution  systems,  and  thus  applies  to 
MDS  licensees  and  wireless  cable 
operators  which  did  not  participate  in 
the  MDS  auction.  Information  available 
to  us  indicates  that  there  are  832  of 
these  licensees  and  operators  that  do  not 
generate  revenue  in  excess  of  $11 
million  annually.  Therefore,  for 
purposes  of  this  IRFA,  we  find  there  are 
approximately  892  small  MDS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules,  and  some 
of  these  providers  may  be  subject  to  oiu' 
amended  EEO  rules. 

DBS:  As  of  October  1997,  there  were 
nine  DBS  licensees,  some  of  which  were 
not  in  operation.  The  Commission  does 
not  collect  annual  revenue  data  for  DBS 
and,  therefore,  is  unable  to  ascertain  the 
number  of  small  DBS  licensees  that 
could  be  impacted  by  these  proposed 
rules.  Although  DBS  services  requires  a 
great  investment  of  capital  for  operation, 
we  acknowledge  that  there  are  several 
new  entrants  in  this  field  that  may  not 
yet  have  generated  $11  milUon  in 
annual  receipts,  and  therefore  may  be 
categorized  as  small  businesses,  if 
independently  owned  and  operated. 

An  alternative  way  to  classify  small 
entities  is  by  the  number  of  employees. 
We  estimate  that  the  total  number  of 
full-service  broadcast  stations  with  4  or 
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fewer  employees  is  5,186.  We  base  this 
estimate  on  a  compilation  of  1997 
Broadcast  Station  Annual  Employment 
Reports  (FCC  Form  395-B),  performed 
by  staff  of  the  Equal  Employment 
Opportunity  Branch,  Mass  Media 
Bureau,  FCC.  Similarly,  we  estimate  that 
in  1997,  the  total  number  of  cable 
employment  units  with  six  or  more  full- 
time  employees  was  2,750,  and  that 
1,900  cable  employment  units  employed 
fewer  than  six  full-time  employees. 
Also,  in  1997,  the  total  number  of  other 
MVPDs  employing  six  or  more  full-time 
employees  was  725,  and  225  such 
MVPDs  employed  less  than  six  full-time 
employees. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

This  ^4PRM  solicits  comment  on  a 
▼ariety  of  alternatives  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered.  As  an 
example,  the  NPRM  requests  comment 
on  whether  we  should  grant 
administrative  relief  to  stations  with 
small  staffs  or  in  small  markets.  Finally, 
the  NPRM  seeks  comment  on  whether  to 
raise  the  employment  threshold  for  EEO 
reporting  and  recordkeeping 
requirements.  This  change  may  create  a 
new  definition  of  small  business 
requiring  approval  from  the  SBA  before 
doing  so. 

F.  Federal  Rules  that  Overlap. 
Duplicate,  or  Conflict  with  the  Proposed 
Rules 

The  proposed  rules  do  not  overlap, 
duplicate  or  conflict  with  any  other 
rules. 

List  of  Subjects 

47CFRPartO 

Organization  and  functions 
(Government  agencies) 

47  CFR  Part  73 

Radio,  Equal  employment 
opportxmity,  Reporting  and 
recordkeeping  requirements.  Television 

47  CFR  Part  76 

Cable  television.  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Proposed  Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
,  peirts  0,  73  and  76  as  follows: 


PART  0-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068.  as 
amended;  47  U.S.C.  155. 

2.  Section  0.283  is  amended  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows: 

§0.283    Authority  delegated. 

***** 

(b)*  *  * 

(iii)  present  documented  allegations 
of  failure  to  comply  with  the 
Commission's  Equal  Employment 
Opportunity  rules  and  policies. 


PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

4.  Section  73.2080  is  revised  as 
follows: 

§  73.2080    Equal  employment  opportunities 
(EEO). 

(a)  General  EEO  policy.  Equal 
opportunity  in  employment  shall  be 
afforded  by  all  licensees  or  permittees  of 
commercially  or  noncommercially 
operated  AM,  FM,  TV  or  international 
broadcast  stations  (as  defined  in  this 
part)  to  all  qualified  persons,  and  no 
person  shall  be  discriminated  against  in 
employment  by  such  stations  because  of 
race,  color,  religion,  national  origin,  or 
sex.  Religious  radio  broadcasters  may 
estabUsh  religious  belief  or  affiUation  as 
a  job  qualification  for  all  station 
employees.  However,  they  cannot 
discriminate  on  the  basis  of  race,  color, 
national  origin  or  gender  from  among 
those  who  share  their  religious 
affiliation  or  belief.  For  purposes  of  this 
rule,  a  religious  broadcaster  is  a  licensee 
which  is,  or  is  closely  affiliated  with,  a 
church,  synagogue,  or  other  religious 
entity,  including  a  subsidiary  of  such  an 
entity. 

(b)  General  EEO  program 
requirements.  Each  broadcast  station 
shall  establish,  maintain,  and  carry  out 
a  positive  continuing  program  of 
specific  practices  designed  to  ensure 
equal  opportunity  in  every  aspect  of 
station  employment  policy  and  practice. 
Under  terms  of  its  pnjgram,  a  station 
shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  ensure  a 
vigorous  enforcement  of  its  policy  of 
equal  opportunity,  and  establish  a    . 
procedure  to  review  and  control 


managerial  and  supervisory 
performance; 

(2)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  positive  equal  employment 
opportunity  policy  and  program  and 
enlist  their  cooperation; 

(3)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 
sources  of  quaUfied  applicants  without 
regard  to  race,  color,  religion,  national 
origin,  or  sex,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis; 

(4)  Conduct  a  continuing  program  to 
exclude  all  unlawful  forms  of  prejudice 
or  discrimination  based  upon  race, 
color,  religion,  national  origin,  or  sex 
from  its  personnel  policies  and  practices 
and  working  conditions;  and 

(5)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  job  design, 
and  other  measures  needed  to  ensure 
genuine  equahty  of  opportunity  to 
participate  fully  in  all  organizational 
units,  occupations,  and  levels  of 
responsibility. 

(c)  Specific  EEO  program 
requirements.  Each  broadcast  station 
shall  establish,  maintain,  and  carry  out 
a  positive  continuing  program  of 
specific  practices  designed  to  ensure 
equal  opportunity  and  non- 
discrimination in  every  aspect  of  station 
employment  policy  and  practice.  Under 
the  terms  of  its  program,  a  station  must: 

(1)  Recruit  for  every  job  vacancy  in  its 
operation.  A  job  filled  by  an  internal 
promotion  is  not  considered  a  vacancy 
for  which  recruitment  is  necessary. 
ReUgious  radio  broadcasters  who 
establish  reUgious  affiliation  as  a  bona 
fide  occupational  qualification  for  a  job 
position  are  not  required  to  comply  with 
these  recruitment  requirements  with 
respect  to  that  job  position  only,  but 
will  be  expected  to  make  reasonable, 
good  faith  efforts  to  recruit  minorities 
and  women  who  are  quaUfied  based  on 
their  religious  affiliation.  Nothing  in 
this  section  shall  be  interpreted  to 
require  a  broadcaster  to  grant 
preferential  treatment  to  any  individual 
or  group  based  on  race,  color,  ethnic 
origin,  religion,  or  gender. 

(2)  Analyze  its  efforts  to  recruit,  hire 
and  promote  without  discrimination  on 
the  basis  of  race,  ethnic  origin,  color, 
religion,  and  gender  and  address  any 
difficulties  encountered  in 
implementing  its  equal  employment 
opportiuiity  program.  As  part  of  its 
license  renewal  application,  a  station 
shall  submit  a  statement  detailing  its 
analysis  of  such  efforts  for  the  12 
months  prior  to  license  expiration. 
Analysis  should  occur  on  an  ongoing 
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basis.  A  station's  analysis  shall  include 
measures  taken  to: 

(i)  Disseminate  its  equal  employment 
opportunity  program  to  job  applicants 
and  employees; 

(ii)  Review  seniority  practices  to 
ensure  that  such  practices  are  non- 
discriminatory; 

(iii)  Examine  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminating  any  inequities 
based  upon  race,  ethnic  origin,  color, 
religion,  or  sex  discrimination; 

(iv)  Assess  the  productivity  of 
recruiting  sources; 

(v)  Utilize  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  ethnic 
origin,  color,  religion  or  sex  over 
another; 

(vi)  Offer  promotions  of  qualified 
minorities  and  women  in  a 
nondiscriminatory  fashion  to  positions 
of  greater  responsibiUty ; 

(vii)  Where  union  agreements  exist, 
cooperate  with  the  union  or  unions  in 
the  development  of  programs  to  assure 
qualified  minority  persons  or  women  of 
equal  opportunity  for  employment,  and 
include  an  effective  non-discrimination 
clause  in  new  or  renegotiated  union 
agreements;  and 

(viii)  Avoid  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minority  groups  or  women. 

(3)  Retain  records  to  prove  that  it  has 
satisfied  the  requirements  of  (c)(1)  and 
(c)(2)  of  this  section.  Such 
recordkeeping  shall  include: 

(i)  Listings  of  recruiting  sources 
utilized  for  each  vacancy  and  the  date 
the  vacancy  was  filled; 

(ii)  Dated  copies  of  all  advertisements, 
bulletins  and  letters  announcing 
vacancies;  and 

(iii)  Compilations  totaling  the  race, 
ethnic  origin,  and  gender  of  all 
applicants  generated  by  each  recruiting 
source  according  to  vacancy. 

(d)  Mid-term  review  for  television 
broadcast  stations.  The  Commission 
will  conduct  a  mid-term  review  of  the 
employment  practices  of  each  broadcast 
television  station  four  years  following 
the  station's  most  recent  license 
expiration  date  as  specified  in  §  73.1020 
of  this  part.  Television  licensees  are 
required  to  submit  a  narrative  statement, 
as  described  in  paragraph  (c)(2)  of  this 
section,  four  months  before  the  date 
specified  in  the  previous  sentence. 

(e)  Enforcement.  The  Conunission 
will  review  a  station's  EEO  program  at 
renewal  time  and  may  conduct  random 
audits,  including  on-site  audits, 
throughout  the  Ucense  term  to  enforce 
this  rule. 


(f)  Sanctions.  The  Commission  may 
impose  appropriate  sanctions  for  any 
violation  of  this  rule. 

PART  76— CABLE  TELEVISION 
SERVICE 

5.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152, 153.  154, 
301,  302.  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  537,  543,  544,  544a,  545,  548,  552, 
554,  556,  558,  560,  561,  571,  572,  573. 

6.  Section  76.75  is  amended  by 
revising  paragraphs  (b),  (c)  and  (f)  and 
by  adding  paragraph  (g)  to  read  as 
follows: 

S  76.75    EEO  program  requirements. 

*         •        *         *         • 

(b)  Recruit  for  every  job  vacancy  in  its 
operation.  A  job  filled  by  an  internal 
promotion  is  not  considered  a  vacancy 
for  which  recruitment  is  necessary. 
Nothing  in  this  section  shall  be 
interpreted  to  require  a  cable  entity  to 
grant  preferential  treatment  to  any 
individual  or  group  based  on  race, 
ethnic  origin,  color,  or  gender. 

(c)  Retain  records  to  prove  that  it  has 
satisfied  the  requirements  of  (b)  and  (f) 
of  this  section.  Such  recordkeeping  shall 
include: 

(1)  Listings  of  recruiting  sources 
utilized  for  each  vacancy  and  the  date 
the  vacancy  was  filled; 

(2)  Dated  copies  of  all  advertisements, 
bulletins  and  letters  announcing 
vacancies;  and 

(3)  Compilations  totaling  the  race, 
ethnic  origin,  and  gender  of  all 
applicants  generated  by  each  recruiting 
source  according  to  vacancy. 

*         *        *         *         » 

(f)  Analyze  its  efforts  to  recruit,  hire, 
promote  and  use  services  without 
discrimination  on  the  basis  of  race, 
ethnic  origin,  color,  religion,  and  gender 
and  explain  any  difficulties  encountered 
in  implementing  its  equal  employment 
opportunity  program.  As  part  of  its 
Form  395-Ay395-M  supplemental 
investigation,  an  employment  unit  shall 
submit  a  statement  detailing  its  analysis 
of  such  efforts  for  the  previous  12 
months.  Analysis  should  occur  on  an 
ongoing  basis.  A  imit's  analysis  shall 
include  measures  taken  to: 

(1)  Where  union  agreements  exist, 
cooperate  with  the  union  or  unions  in 
the  development  of  programs  to  assure 
qualified  minority  persons  or  women  of 
equal  opportimity  for  employment,  and 
include  an  effective  non-discrimination 
clause  in  new  or  renegotiated  union 
agreements; 

(2)  Review  seniority  practices  to 
ensure  that  such  practices  are  non- 
discriminatory; 


(3)  Examine  rates  of  pay  and  fringe 
benefits  for  employees  having  the  same 
duties,  and  eliminating  any  inequities 
based  upon  race,  ethnic  origin,  color, 
religion,  age.  or  sex  discrimination; 

(4)  Assess  the  productivity  of 
recruiting  sources; 

(5)  Utilize  media  for  recruitment 
purposes  in  a  manner  that  will  contain 
no  indication,  either  explicit  or  implicit, 
of  a  preference  for  one  race,  ethnic 
origin,  color,  religion,  age,  or  sex  over 
another;  and 

(6)  Avoid  the  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minority  groups  or  women. 

(g)  The  Commission  may  impose 
appropriate  sanctions  for  cable  entities 
not  found  to  be  in  compliance  with 
paragraphs  (b),  (c),  or  ({\  of  this  section. 

[FR  Doc.  98-32013  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  8712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  111998B] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies  Fishery. 
Atlantic  Sea  Scallop  Fishery,  and 
Atlantic  Salmon  Fishery;  Fishery 
Management  Plan  (FMP)  Amendments 
to  Designate  Essential  Fish  Habitat 
(EFH) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  availability  of  an 

omnibus  amendment  to  FMPs;  request 

for  comments. 


SUMMARY:  NMFS  announces  that  the 
New  England  Fishery  Management 
Council  (NEFMC)  has  submitted  for 
review  and  approval  by  the  Secretary  of 
Commerce  (Secretary)  an  omnibus 
amendment  that  includes  Amendment 
1 1  to  the  Northeast  Multispecies  FMP, 
Amendment  9  to  the  Atlantic  Sea 
Scallop  FMP.  and  Amendment  1  to  the 
Atlantic  Sabnon  FMP.  The  document 
also  includes  Amendment  1  to  the 
Monkfish  FMP  prepared  jointly  by 
NEFMC  and  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC). 
Because  MAFMC  has  not  yet  adopted 
Monkfish  Amendment  1.  the  FMP 
amendment  is  not  being  considered  for 
Secretarial  approval  at  this  time. 
Finally,  the  omnibus  amendment 
includes  the  EFH  components  of  the 
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Atlantic  Herring  FMP  that  is  being 
developed  by  the  NEFMC.  The  EFH 
information  for  Atlantic  Herring  will  be 
incorporated  by  reference  into  the 
Atlantic  Herring  FMP  when  that  FMP  is 
submitted  for  Secretarial  approval. 
These  EFH  provisions  implement  the 
requirements  of  section  303(a)(7)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  omnibus 
amendment  describes  and  identifies 
EFH  for  the  specified  fisheries, 
discusses  measures  to  address  the 
effects  of  fishing  on  EFH,  and  identifies 
other  actions  for  the  conservation  and 
enhancement  of  EFH.  The  amendment 
includes  no  new  fishery  management 
measures,  so  no  regulations  are 
proposed. 

DATES:  Public  comments  must  be 
received  on  or  before  February  1.  1999. 
ADDRESSES:  Comments  on  this 
amendment  should  be  sent  to  Jon  C. 
Rittgers.  Acting  Regional  Administrator, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  outside  of 
the  envelope:  "Comments  on  Essential 
Fish  Habitat  Amendment." 

Copies  of  the  amendment  and  the 
environmental  assessment  are  available 
from  the  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  M.  Kurland,  Assistant  Habitat 
Program  Coordinator,  978-281-9204. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Act  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP  or  FMP  amendment, 
immediately  pubUsh  a  notice  in  the 
Federal  Register  that  the  FMP  or 
amendment  is  available  for  pubhc 
review  and  comment.  Therefore.  NMFS 
solicits  comments  on  the  approval, 
disapproval,  or  partial  approval  of  these 
amendments. 

The  portions  of  the  omnibus  EFH 
amendment  that  NMFS  presently  is 
considering  for  approval  would 
designate  EFH  in  waters  of  the  United 
States  for  14  species  of  groundfish,  as 
well  as  Atlantic  sea  scallops  and 
Atlantic  salmon.  The  MAFMC  has  not 
yet  adopted  Monkfish  Amendment  1. 
Once  adopted,  the  NEFMC  will  submit 
Amendment  1  for  Secretarial  review  and 
a  notice  of  availabiUty  will  be  published 
in  the  Federal  Register.  The  omnibus 
amendment  also  includes  the  EFH 
components  of  the  Atlantic  Herring 
•^MP  that  is  being  developed  by  NEFMC. 


The  EFH  information  for  herring  will  be 
incorporated  by  reference  into  the 
Atlantic  Herring  FMP  when  that  FMP  is 
submitted  for  Secretarial  review  and  a 
notice  of  availability  will  be  published 
in  the  Federal  Register.  NMFS  will 
consider  approval,  disapproval,  or 
partial  approval  of  Amendment  1  to  the 
Monkfish  FMP  and  the  EFH 
components  of  the  Atlantic  Herring 
FMP  separately  after  their  submission 
by  the  NEFMC,  following  separate 
notices  of  availability. 

The  omnibus  amendment  would  also 
designate  Habitat  Areas  of  Particular 
Concern  (HAPC)  for  Atlantic  salmon 
and  juvenile  Atlantic  cod  in  accordance 
with  50  CFR  600.815(a)(9).  Although  no 
new  management  measures  are 
proposed  for  these  HAPC,  the  Atlantic 
cod  HAPC  would  be  protected  from 
potential  adverse  effects  from  fishing  by 
maintaining  the  existing  restrictions  on 
fishing  for  the  region  known  as  Closed 
Area  II  on  Georges  Bank,  pursuant  to  50 
CFR  648.81(b).  In  addition  to  the 
original  rationale  for  implementing 
Closed  Area  II  in  1994  (reducing 
overfishing  of  severely  depleted 
groundfish  stocks,  as  noted  in  the 
preamble  to  the  emergency  interim  rule 
published  in  the  Federal  Register  on 
December  12, 1994  (59  FR  63926)), 
under  the  omnibus  amendment  t*  ese 
management  measures  would  be 
retained  for  habitat  protection  reasons. 

NMFS  solicits  comments  on  the 
approval,  disapproval,  or  partial 
approval  on  Amendment  1 1  to  the 
Northeast  Multispecies  FMP, 
Amendment  9  to  the  Atlantic  Sea 
Scallop  FMP,  and  Amendment  1  to  the 
Atlantic  Sahnon  FMP.  To  be  considered, 
comments  must  be  received  by  close  of 
business  on  February  1, 1999;  that  does 
not  mean  postmarked  or  otherwise 
transmitted  by  that  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  24, 1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  98-31996  Filed  11-30-98;  8:45  am] 
BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
p.D.  112498A] 
BIN  0648-AL52 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Amendment  1 1 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

action:  Notice  of  availabiUty  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  Amendment  1 1 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review.  The  amendment  was  prepared 
with  the  intention  of  bringing  the  FMP 
into  compliance  with  provisions  of  the 
Sustainable  Fisheries  Act  (SFA) 
regarding  overfishing,  bycatch,  essential 
fish  habitat,  and  fishing  communities. 
This  action  also  is  intended  to  improve 
the  types  and  amounts  of  scientific 
information  available  for  use  in  stock 
assessments  and  management  of  the 
Pacific  coast  groundfish  fishery. 
DATES:  Comments  on  Amendment  1 1 
must  be  received  on  or  before  February 
1, 1999. 

ADDRESSES:  Comments  on  Amendment 
1 1  or  supporting  documents  should  be 
sent  to  William  Stelle,  Administrator, 
Northwest  Region,  NMFS,  Sand  Point 
Way  NE.,  BIN  C15700,  Seattle,  WA 
98115-0070;  or  to  WiUiam  Hogarth. 
Administrator,  Southwest  Region, 
NKffS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

Copies  of  Amendment  11  and  the 
Envirorunental  Assessment/  Regulatory 
Impact  Review  are  available  from  Larry 
Six,  Executive  Director,  Pacific  Fishery 
Management  Coimcil,  2130  SW  Fifth 
Ave.,  Suite  224,  Portland,  OR  97201. 
FO»i  FURT>«R  INFORMATION  CONTACT: 
Yvonne  deReynier  at  206-526-6140,  Jim 
Morgan  at  562-980-4000,  or  the  Pacific 
Fishery  Management  Council  at  503- 
326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  amendment  to  an 
FMP  to  NMFS  for  review  and  approval. 
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disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  an 
amendment,  immediately  publish  a 
notice  in  the  Federal  Register  that  the 
amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  described 
above  in  determining  whether  to 
approve  the  amendment  for 
implementation. 

The  SFA  amended  the  requirements 
for  FMPs  in  section  303(a)  of  the 
Magnuson-Stevens  Act.  The  SFA 
established  a  2-year  deadline  (October 
11,  1998)  by  which  each  Regional 
Fishery  Management  Council  had  to 
submit  amendments  to  NMFS  to  bring 
all  the  FMPs  into  compliance  with  the 
SFA/Magnuson-Stevens  Act 
requirements. 

Amendment  11  seeks  to  make  the 
Pacific  Coast  Groundfish  FMP 
consistent  with  the  Magnuson-Stevens 
Act  by:  amending  the  FMP  framework 
that  defines  "optimum  yield"  for  setting 
annual  groundfish  harvest  limits;  setting 
framework  control  rules  on  defining 
rates  of  "overfishing"  and  levels  at " 
which  managed  stocks  are  considered 
"overfished;"  defining  Pacific  Coast 
groundfish  essential  fish  habitat;  setting 
a  bycatch  management  objective  and  a 
framework  for  bycatch  reduction 
measures;  establishing  a  management 
objective  to  take  the  importance  of 
fisheries  to  fishing  communities  into 
account  when  setting  groundfish 
management  measures;  providing 
authority  witliin  the  FMP  for  the 
Council  to  require  groundfish  use 
permits  for  all  groundfish  users; 
authorizing  the  use  of  fish  for 
compensation  for  private  vessels 
conducting  NMFS-approved  research; 
removing  jack  mackerel  fi-om  the  fishery 
management  unit;  and  updating  FMP 
objectives,  definitions  and  industry 
descriptions. 

Public  comments  on  Amendment  11 
must  be  received  by  February  1,  1999  to 
be  considered  by  NMFS  in  the  decision 
to  approve/disapprove  Amendment  11. 
A  proposed  rule  to  implement 
Amendment  11  has  been  submitted  for 
Secretarial  review  and  approval.  NMFS 
expects  to  publish  and  request  pubUc 
comment  on  proposed  regulations  to 
implement  Amendment  11  in  the  near 
future. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  25, 1998. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-32018  Filed  11-30-98;  8:45  am] 
BJLUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  679 

P.D.  111798AJ 

RIN  0648-AL89 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revision  of 
Definitions  of  Overfishing,  Maximum 
Sustainable  Yield,  and  Optimum  Yield 
for  the  Crab  and  Scallop  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability;  request 
for  comments. 


summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  for  Secretarial  review 
Amendment  7  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea/Aleutian 
Islands  (BSAI  crab  FMP)  and 
Amendment  6  to  the  FMP  for  the 
Scallop  Fishery  Off  Alaska.  These 
amendments  would  revise  definitions  of 
overfishing,  maximum  sustainable  yield 
(MSY).  and  optimum  yield  (OY)  for  the 
crab  and  scallop  fisheries.  These  actions 
are  necessary  to  ensure  that 
conservation  and  management  measures 
continue  to  be  based  on  the  best 
scientific  information  available  and  are 
intended  to  advance  the  Council's 
ability  to  achieve,  on  a  continuing  basis, 
the  OY  from  fisheries  under  its 
jurisdiction. 

DATES:  Comments  on  the  amendments 
must  be  received  by  February  1, 1999. 
ADDRESSES:  Comments  on  these 
amendments  should  be  submitted  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  Attn:  Lori 
Gravel,  or  deUvered  to  the  Federal 
Building,  709  West  9th.  Street,  Juneau, 
AK.  Copies  of  Amendment  7  to  the 
BSAI  Crab  FMP,  Amendment  6  to  the 
Scallop  FMP,  and  the  Environmental 
Assessment  prepared  for  each 
amendment  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
605  West  4"'  Ave.,  Suite  306, 
Anchorage,  AK  99501-2252;  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228  or 
gretchen.harrington@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  regional  fishery  management 
council  submit  each  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP  or  FMP  amendment, 
immediately  publish  a  document 
announcing  that  the  FMP  or  FMP 
amendment  is  available  for  pubUc 
review  and  comment.  This  action 
constitutes  such  notice  for  Amendment 
7  to  the  FMP  for  the  Bering  Sea/ 
Aleutian  Islands  King  and  Tanner  Crabs 
and  Amendment  6  to  the  FMP  for  the 
Scallop  Fishery  Off  Alaska.  NMFS  will 
consider  the  pubUc  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  these 
FMP  amendments. 

Section  301  (a)  of  the  Magnuson- 
Stevens  Act  establishes  national 
standards  for  fishery  conservation  and 
management,  and  requires  that  all  FMPs 
create  management  measures  consistent 
with  those  standards.  National  standard 
1  requires  that  conservation  and 
management  measures  shall  "prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield" 
from  fisheries  in  Federal  waters.  The 
Magnuson-Stevens  Act,  in  section 
303(a)(10),  requires  that  each  FMP 
specify  objective  and  measurable 
criteria  (status  determination  criteria) 
for  identifying  when  stocks  or  stock 
complexes  covered  by  the  FMP  are 
overfished  and  for  rebuilding  overfished 
stocks.  Pursuant  to  section  301(b)  of  the 
Magnuson-Stevens  Act,  NMFS  issued 
national  standard  guidelines  (50  CFR 
600.305)  to  provide  comprehensive 
guidance  for  the  development  of  FMPs 
and  FMP  amendments  Uiat  comply  with 
the  national  standards.  The  national 
standard  guidelines  require  that  when 
data  are  insufficient  to  estimate  any  of 
the  determination  criteria,  the  use  of 
reasonable  proxies  is  required. 

The  guidelines  for  national  standard  1 
(50  CFR  600.310)  are  based  on  the 
Magnuson-Stevens  Act's  definitions  of 
"optimum  yield,"  "overfishing,"  and 
"overfished";  the  requirement  for  the 
estabhshment  of  objective  and 
measurable  criteria  for  determining  the 
status  of  a  stock  or  stock  complex;  and 
the  requirement  for  remedial  action  in 
the  event  that  overfishing  is  occurring  or 
that  a  stock  or  stock  complex  is 
overfished. 

The  guidelines  identify  the  following 
components  as  objective  and 
measurable  criteria  for  determining  the 


year  or  more 
The  OY  &■! 
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status  of  the  stock  or  stock  complex  to 
be  defined  in  the  FMP.  First,  MSY  is 
established  for  the  stock  or  stock 
complex.  MSY  is  the  largest  long-term 
average  catch  or  yield  that  can  be  taken 
from  a  stock  or  stock  complex  under 
prevailing  ecological  and  environmental 
conditions.  To  achieve  a  long-term 
average  catch  approximating  MSY,  an 
MSY  control  rule  is  determined.  The 
MSY  control  rule  can  be  a  harvest  rate 
equal  to  a  conservative  estimate  of 
natural  mortality.  The  MSY  stock  size  is 
then  determined  as  the  average  size  of 
the  stock  that  would  be  achieved  under 
the  MSY  control  rule.  MSY  stock  size  is 
measured  in  terms  of  mature  biomass,  or 
a  proxy  thereof.  MSY  stock  size  is  the 
minimum  standard  for  a  rebuilding 
target  when  a  stock  is  considered 
overfished. 

MSY,  the  MSY  control  rule,  and  MSY 
stock  size  are  then  used  to  determine 
the  minimum  stock  size  threshold 
(MSST)  and  maximum  fishing  mortahty 
threshold  (MFMT),  which  are  used  to 
determine  whether  a  stock  or  stock 
complex  is  overfished.  The  MSST  is  the 
greater  of  one  half  the  MSY  stock  size, 
or  the  minimum  stock  size  at  which 
rebuilding  to  the  MSY  level  would  be 
expected  to  occur  within  10  years  if  the 
stock  or  stock  complex  were  exploited 
at  the  MFMT.  If  the  actual  size  of  the 
stock  in  a  given  year  falls  below  MSST, 
the  stock  is  considered  "overfished." 
MFMT  is  defined  by  the  MSY  control 
rule  and  is  expressed  as  the  MSY  fishing 
mortahty  rate,  Fmsy  =  M,  a  conservative 
estimate  of  the  natural  mortality  value. 
Exceeding  the  MFMT  for  a  period  of  1 
year  or  more  constitutes  overfishing. 
The  OY  fi-om  a  fishery  provides  a 
target  harvest  level  and  provides  for 
rebuilding  overfished  stocks  to  a  level 
consistent  with  producing  MSY.  OY 
equals  the  amount  of  fish  that  will 
provide  the  greatest  overall  benefit  to 
the  Nation.  OY  is  based  on  MSY  as 
reduced  by  relevant  social,  economic, 
and  ecological  factors.  OY  is  calculated 
to  determine  the  optimiun  harvest  level 
over  the  long  term.  In  the  case  of  an 
overfished  fishery,  OY  provides  for 
rebuilding  to  a  level  consistent  with 
producing  the  MSY  for  the  fishery. 

NMFS  is  required  to  notify  the 
Council  once  NMFS  determines  that 
overfishing  is  occurring,  a  stock  or  stock 
complex  is  overfished,  a  stock  or  stock 
complex  is  approaching  its  MSST,  or 
the  rate  or  level  of  fishing  mortality  for 
a  stock  or  stock  complex  is  approaching 
MFMT.  The  Council  then  must  take 
action  to  develop  a  rebuilding  plan 
vrithin  1  year.  The  Council  may 
implement  interim  measures  to  reduce 
overfishing  until  the  rebuilding  plan  is 
in  place.  The  rebuilding  plan  can  either 


be  an  FMP,  an  FMP  amendment,  or  a 
proposed  rule  that  accomplishes  the 
purposes  outlined  in  the  national 
standard  guidelines  to  end  overfishing 
and  rebuild  the  overfished  stock  or 
stock  complex.  Furthermore,  the 
Council  action  must  specify  a  time 
period  for  rebuilding  the  stock  or  stock 
complex  that  satisfies  the  Magnuson- 
St evens  Act. 

In  April  1998,  the  Coimcil  and  its 
Advisory  Panel  (AP)  and  Scientific  and 
Statistical  Committee  (SSC)  reviewed  a 
draft  analysis  of  alternatives  for  revising 
the  existing  overfishing  definitions.  On 
May  1, 1998,  NMFS  published  revised 
advisory  guidelines  to  assist  regional 
fishery  management  councils  in 
updating  FMPs  for  consistency  with  the 
Magnuson-Stevens  Act.  In  June  1998, 
the  Coxuicil  took  final  action  on 
amendments  to  bring  the  BSAI  crab  and 
scallop  FMPs  into  compliance  with  the 
Magnuson-Stevens  Act  and  the  national 
standard  guidelines  (50  CFR  600.310). 
Each  of  these  proposed  amendments,  if 
approved,  would  redefine  overfishing, 
MSY,  and  OY  based  on  the  biology  of 
the  stock,  the  fishing  history,  and  the 
quality  of  available  data. 

Bering  Sea/Aleutian  Islands  King  and 
Tanner  Crabs 

NMFS  manages  the  king  and  Tanner 
crab  fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  (3  to  200  miles  offshore)  of 
the  Bering  Sea  and  Aleutian  Islands  off 
Alaska  under  the  BSAI  crab  FMP.  The 
Council  prepared  this  FMP  pursuant  to 
the  Magnuson-Stevens  Act.  NMFS 
approved  the  FMP,  and  it  became 
effective  in  1989.  It  is  a  framework  FMP 
that,  with  oversight  from  the  Council 
and  NMFS,  defers  management  of  the 
crab  resources  in  the  BSAI  to  the  State 
of  Alaska  (State).  The  FMP  contains 
three  categories  of  management 
measures:  (1)  Specified  Federal 
management  measures  that  require  an 
FMP  amendment  to  change;  (2) 
framework  type  management  measures, 
wdth  criteria  set  out  in  the  FMP  that  the 
State  must  follow  when  implementing 
changes  in  State  regulations;  and  (3) 
measures  that  are  neither  rigidly 
specified  nor  frameworked  in  the  FMP 
and  that  may  be  freely  adopted  or 
modified  by  the  State,  subject  to 
applicable  Federal  laws  and  review 
(explained  in  the  BSAI  crab  FMP, 
available  from  the  Council:  see 
ADDRESSES). 

Amendment  7  to  the  BSAI  crab  FMP 
would  improve  management  of  the 
BSAI  crab  fisheries  by  instituting 
conservation  and  management  measures 
that  would  (1)  prevent  overfishing,  (2) 
achieve  OY  on  a  continuing  basis,  and 


(3)  update  the  BSAI  crab  FMP  with  new 
infoimation. 

Revised  Definitions  of  OY,  MSY,  and 
Overfishing 

Amendment  7  would  establish  criteria 
for  estimating  OY  and  overfishing  levels 
for  BSAI  crab  stocks.  The  BSAI  Crab 
Plan  Team  developed  these  criteria 
based  on  species  life  history 
characteristics  and  trends  in  stock 
biomass  estimates.  OY.  MSY,  and 
threshold  levels  proposed  in 
Amendment  7  were  derived  from 
definitions  contained  in  the  Magnuson- 
Stevens  Act  and  the  national  standard 
guidelines. 

MSY  represents  the  average  of 
sustainable  yield  (SY)  over  a  suitable 
period  of  time,  where  SY  is  a  fraction  of 
the  total  mature  biomass  (male  and 
female)  for  a  given  year.  The  BSAI  Crab 
Plan  Team  estimated  MSY  from  the  best 
scientific  information  available. 
However,  the  scientific  information 
required  to  determine  MSY  was  not 
available  for  several  BSAI  crab  stocks.  In 
these  cases,  proxy  stocks  have  been 
used  to  estimate  MSY.  Table  1  of  the 
Environmental  Assessment  for 
Amendment  7  sets  forth  estimates  of 
MSY  for  BSAI  crab  species  (see 
ADDRESSES).  The  MSY  control  rule  for 
king  and  Tanner  crabs  is  the  mature 
biomass  of  a  stock,  or  proxy  thereof, 
exploited  at  a  fishing  mortality  rate 
equ^l  to  a  conservative  estimate  of 
natural  mortality,  M,  which  is  M=0.2  for 
all  king  crab  species  and  M=0.3  for  all 
Tarther  crab  species.  For  BSAI  crab,  the 
MSY  stock  size  is  the  average  mature 
biomass  observed  over  the  past  15  years, 
from  1983  to  1997. 

Amendment  7,  in  establishing  the 
MSY,  allows  the  estabhshment  of  the 
threshold  level  of  abundance  below 
which  the  stock  is  considered 
overfished.  Overfishing  is  defined  for 
king  and  Tanner  crab  stocks  in  the  BSAI 
as  any  rate  of  fishing  mortality  in  excess 
of  the  MFMT  for  a  period  of  1  year  or 
more.  MFMT,  defined  by  the  MSY 
control  rule,  is  expressed  as  the  MSY 
fishing  mortality  rate,  Fmsy  =  M.  The 
MSST  is  specified  as  one-half  of  the 
MSY  stock  size.  If  stock  abundance  falls 
below  MSST.  the  stock  is  considered 
overfished  and  the  guidelines  specify 
that  a  rebuilding  plan  must  be  prepared 
for  the  stock. 

These  definitions  are  part  of  the  FMP 
framework.  The  Crab  Plan  Team  and  the 
Council  will  review  the  definitions 
every  5  years  or  when  environmental 
conditions  indicate  a  regime  shift.  At 
that  time,  MSY  can  be  recalculated  to 
take  into  account  changes  in  the 
envirorunent,  in  which  case  MSY,  OY, 
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and  MSST  would  be  changed  in  the 
FMP. 

The  State  determines  the  allowable 
catch  for  the  commercial  crab  fisheries 
by  annually  setting  guideline  harvest 
levels  (GHLs)  based  on  estimates  of 
stock  abundance.  Annual  estabhshment 
of  crab  GHLs  is  a  "category  two" 
management  measure,  which  means  the 
State  determines  the  GHLs  following 
criteria  established  in  the  FMP  and  with 
Federal  oversight.  Because  they  are 
based  on  crab  abundance,  GHLs  can  be 
set  higher  than  MSY  and  the  upper 
range  of  OY  for  a  given  fishing  season, 
as  long  as  the  MSY  and  OY  are  not 
exceeded  on  a  continuing  basis. 
Therefore,  in  a  year  when  stock 
abundance  is  higher  than  the  MSY  stock 
size,  the  GHL  can  exceed  OY  and  MSY, 
without  constituting  overfishing.  For 
example,  if  the  Bristol  Bay  red  king  crab 
stock  continues  to  rebuild  as  projected, 
the  stock  may  be  abundant  enough  to 
warrant  a  GHL  higher  than  the  MSY.  If 
that  occurs,  the  fleet  would  still  be 
allowed  to  harvest  the  GHL  in  that  year. 

Currently,  the  Bering  Sea  C.  bairdi 
Tanner  crab  spawning  biomass  is  below 
the  MSST  and,  hence,  would  be  deemed 
"overfished"  under  Amendment  7. 
Estimated  spawning  biomass  of  Tanner 
crabs  from  the  1997  survey  was  64.2 
.  million  lb  (29,121  metric  tons  (mt)), 
well  below  the  MSST  of  94.8  million  lb 
(43,001  mt).  If  Amendment  7  is 
approved  by  NMFS,  the  Council  will  be 
required  to  develop  a  rebuilding  plan 
for  this  stock  within  1  year. 

Update  the  BSAI  Crab  FMP 

The  BSAI  Crab  FMP  has  never  been 
updated  from  the  original  draft  of 
January  24,  1989.  Since  that  time,  six 
FMP  amendments  have  been  approved, 
but  the  amendment  language  has  not 
been  included  in  the  FMP  text.  The 
1989  BSAI  Crab  FMP  does  not  provide 
readers  with  a  clear  understanding  of 
conservation  and  management  measures 
that  have  been  implemented  for  the 
BSAI  crab  fisheries.  In  addition,  the 
1989  FMP  does  not  include  catch  data 
and  other  scientific  information  from 
the  past  10  years.  Other  changes  have 
also  occurred,  including  changes  to  the 
Magnuson-Stevens  Act  and  other  laws, 
a  Russian/U.S.  boundary  agreement,  and 
development  of  a  Federal/State  Action 
Plan. 

For  these  reasons,  the  Crab  Plan  Team 
and  the  Council  have  proposed 
revisions  to  the  FMP  to  bring  it  up  to 
date.  These  proposed  changes  were 
discussed  and  reviewed  over  the  course 
of  several  public  meetings  that  occurred 
during  the  period  1995-1998.  Proposed 
changes  would  include  incorporating 
previously  approved  FMP  amendment 


language,  updating  figures,  tables,  and 
appendix  language,  editorial 
housekeeping  changes,  and  adding 
language  in  accordance  with 
requirements  of  the  Magnuson-Stevens 
Act.  New  sections  would  be  added  to 
include  an  Executive  Summary,  a 
Federal/State  Action  Plan,  the  Alaska 
Board  of  Fisheries  regulations  on 
Category  2  petitions.  Species  Profiles, 
and  Coastal  Community  Profiles. 

Scallops 

A  Federal  FMP  for  die  scallop  fishery 
was  recommended  by  the  Council  in 
April  1995.  and  NMFS  approved  it  on 
July  26.  1995.  The  FMP  defers  scallop 
management  to  the  State  because  the 
State  has  managed  the  scallop  fishery  in 
the  EEZ  and  in  Alaskan  State  waters 
since  the  fishery  began  in  1968.  The 
FMP  covers  all  fisheries  for  weathervane 
scallops  [Patinopecten  caurinus),  pink 
scallops  [Chlanxys  mbida],  spiny 
scallops  (Chlamys  hastata),  rock 
scallops  [Crassadoma  gigantea),  and  all 
other  scallop  species  in  the  waters  off 
Alaska.  Only  weathervane  scallops  are 
harvested  commercially  at  this  time. 

Amendment  6  is  proposed  to  amend 
the  scallop  FMP  by  redefining 
overfishing,  OY,  and  MSY,  to  bring  the 
FMP  into  compliance  with  the 
Magnuson-Stevens  Act.  This 
amendment  also  would  add  information 
on  State  bycatch  monitoring  and 
reduction  programs. 

The  Scallop  Plan  Team  recommended 
definiUons  of  MSY,  OY,  and  overfishing 
for  weathervane  scallop  stocks  based  on 
life  history  data  and  observed  catch 
history.  For  the  weathervane  scallop 
stocks,  biomass  has  not  been  estimated, 
age  data  from  the  fishery  are  lacking, 
and  no  comprehensive  surveys  have 
been  conducted.  Therefore,  MSY  can 
not  be  estimated  based  on  scallop 
biomass. 

MSY  for  weathervane  scallops  is 
based  on  the  average  catch  fi-om  1990- 
1997,  excluding  1995.  when  the  fishery 
was  closed  due  to  overfishing  concerns. 
The  1990-1997  time  fi-ame  reflects 
prevaihng  ecological  conditions.  OY  is 
specified  as  a  range  extending  from  zero 
to  MSY.  The  MSY  control  rule  for 
weathervane  scallops  consists  of  a 
constant  harvest  rate  equal  to  the 
estimated  natural  mortality  rate  of  0.13. 
MSY  stock  size  is  MSY  divided  by 
natural  mortality.  A  MSST  for 
weathervane  scallops  is  established 
based  on  Vz  MSY  stock  size.  If  the  stock 
fell  below  this  threshold,  the  stock 
would  be  considered  overfished. 
Overfishing  of  weathervane  scallop 
stocks  is  then  defined  as  a  fishing  rate 
in  excess  of  the  natural  mortality  rate, 
Foverfishing=M=0.13.  It  should  be  noted 


that  the  current  upper  ends  of  the  GHL 
ranges  for  each  scallop  management 
area,  when  combined,  exceed  the  upper 
bound  of  OY. 

In  the  future,  better  quantitative 
estimates  of  appropriate  scallop  yields 
by  area  may  be  generated  based  on 
analysis  of  observer  data.  Additional 
information  on  biomass  and  long-term 
potential  yield  of  pink,  spiny,  and  rock 
scallops  also  may  be  available  in  the 
future.  At  such  time,  MSY  and  OY 
would  be  re-estimated  and  the  FMP 
amended. 

Information  on  Bycatch 

The  Magnuson-Stevens  Act 
emphasizes  the  importance  of  bycatch 
effects  on  achieving  sustainable 
fisheries.  National  standard  9  mandates 
that  conservation  and  management 
measures  shall,  to  the  extent  practicable, 
(1)  minimize  bycatch  and  (2),  to  the 
extent  bycatch  cannot  be  avoided, 
minimize  the  mortality  of  such  bycatch. 

Amendment  6  to  the  Scallop  FMP 
identifies  the  following  bycatch 
reduction  and  monitoring  measures  the 
State  has  implemented  in  accordance 
with  national  standard  9  of  the 
Magnuson-Stevens  Act:  At-sea  catch 
sampling,  area  closures,  bycatch  limits, 
and  gear  restrictions. 

In  1993,  the  State  implemented  an 
observer  program  to  monitor  crab 
bycatch,  as  well  as  collect  biological  and 
fishery  information  on  weathervane 
scallops  in  an  effort  to  answer  critical 
management  questions.  Efforts  are 
underway  to  use  data  collected  by 
observers  to  estimate  abundance  of 
scallops  using  a  fishery-based  stock 
assessment  model.  Other  data  are 
collected  to  define  the  biological  season, 
define  the  time  period  of  highest  quality 
and  quantity  of  product,  gain  insights 
into  scallop  recruitment  and  maturity, 
estimate  the  number  and  weight  of 
discarded  scallops,  map  scallop  beds, 
determine  the  extent  of  bottom  area 
dredged,  and  calculate  catch  per  unit 
effort. 

Observers  collect  bycatch  data  during 
the  fishing  season.  Observers  identify, 
count,  and  record  the  number  of  crab 
and  Pacific  halibut  encountered,  and 
collect  information  on  the  retained  and 
discarded  scallop  catch.  In  addition  to 
enumerating  crab,  carapace 
measurements,  shell  age,  sex,  injuries, 
and  mortality  are  recorded.  All  Pacific 
halibut  encountered  are  measured  for 
length  and  examined  for  injuries  and 
overall  body  condition.  Management 
areas  are  closed  by  emergency  order  if 
established  crab  bycatch  hmits  are 
reached. 

The  Council  prepared  an  EA  for  each 
amendment  that  describes  the 
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management  background,  the  purpose 
a^d  need  for  action,  the  management 
action  alternatives,  and  the 
environmental  and  the  socio-economic 
impacts  of  the  alternatives.  A  copy  of 
each  EA  can  be  obtained  from  the 
Council  (see  ADDRESSES). 

The  Director  of  the  Alaska  Fisheries 
Science  Center,  NMFS,  has  certified 
with  reservations  that  the  proposed 
definitions  of  overfishing  comply  with 
the  provisions  of  the  guideUnes  at  50 
CFR  600.310(d)(5)  that  an  overfishing 
definition  must  (1),  have  sufficient 
scientific  merit,  (2)  are  likely  to  result  in 
effective  Council  action  to  protect  the 
stock  from  closely  approaching  or 
reaching  an  overfished  status,  (3) 


provide  a  basis  for  objective 
measurement  of  the  status  of  the  stock 
against  the  criteria,  and  (4)  are 
operationally  feasible.  The  crab  and 
scallop  overfishing  definitions  satisfy 
criteria  (1),  (3),  and  (4).  However,  there 
is  not  enough  information  to  determine 
if  the  overfishing  definitions  satisfy 
criterion  (2).  Data  currently  available  for 
species  covered  by  these  FMPs  are 
inadequate  to  determine  whether  the 
selected  MSSTs  are  greater  than  the 
minimum  stock  size  at  which  rebuilding 
to  the  MSY  level  would  be  expected  to 
occur  within  10  years  if  the  stock  or 
stock  complex  were  exploited  at  the 
MFMT. 


NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  Amendment  7  to  the  BSAI  crab 
FMP  or  Amendment  6  to  the  Scallop 
FMP.  To  be  considered,  comments  must 
be  received  by  the  close  of  business  on 
the  last  day  of  the  comment  period 
specified  in  this  NOA;  that  does  not 
mean  postmarked  or  otherwise 
transmitted  by  that  date. 

Dated:  November  24, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-31997  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Crystal  Mountain  Master  Development 
Plan,  Mt.  Baker-Snoqualmie  National 
Forest,  Pierce  County,  Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  Crystal  Mountain's 
proposal  to  update  its  Master 
Development  Plan.  The  proposed 
development  includes  the  replacement 
and  addition  of  chairlifts  and  surface 
lifts;  construction  of  an  aerial  tram; 
expansion  of  the  snowmaking  system;  as 
well  as  the  addition  and  expansion  of 
parking  areas,  day  lodges,  overnight 
lodging  and  other  related  facilities,  and 
utihties  to  support  new  ski  and  other 
recreation  opportunities.  The  proposed 
action  also  includes  watershed 
restoration  projects  that  have  been 
identified  in  the  watershed. 

The  proposed  action  would  increase 
the  year-round  recreational 
opportunities  within  the  existing 
Special  Use  Permit  Boundary  (4,350 
acres).  Implementation  of  the  proposed 
Master  Development  Plan  would 
increase  the  skiers-at-one-time  (SAOT) 
capacity  from  7,150  to  10,990.  If 
implemented,  the  resulting  persons-at- 
one-time  (PAOT)  capacity  of  the  resort 
would  increase  from  7,865  to  12,090. 
DATES:  Comments  concerning  the  scope 
of  this  analysis  should  be  in  writing  and 
postmarked  by  January  15, 1999. 
ADDRESSES:  Send  written  comments  to 
Daniel  T.  Harkenrider,  Acting  Forest 
Supervisor,  21905  64th  Avenue  West, 
Mountlake  Terrace,  Washington  98043, 
Attention:  Crystal  Mountain  Master 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Donovan,  Winter  Sports 
Specialist,  Mt.  Baker-Snoqualmie 


National  Forest  Supervisor's  Office, 
21905  64th  Avenue  West,  Mountlake 
Terrace,  Washington  98043-2278. 
Phone:  (425)  744-3403.  Internet: 

l.donovan/r6pnw mbs@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Crystal 
Mountain  has  been  operating  under  a 
Special  Use  Permit  from  the  USDA 
Forest  Service  since  it  opened  for 
business  in  1962.  Presently,  alpine 
skiing/snowboarding  and  other  four- 
season  resort  activities  are  provided  to 
the  public  through  a  Special  Use  Permit 
administered  by  the  Mt.  Baker- 
Snoqualmie  National  Forest.  The 
current  Special  Use  Permit  includes  a 
requirement  that  an  updated  Master 
Development  Plan  be  prepared,  as  most 
projects  identified  in  the  existing  (1983) 
Master  Development  Plan  have  been 
developed. 

The  purpose  (objective)  of  this  project 
is  an  updated  Master  Plan  for  long  range 
(10-15)  years  management  and 
development  of  the  Crystal  Mountain 
Ski  Area.  The  goal  of  the  Master  Plan 
will  be  to  ensure  the  long-term 
economic  viability  of  Crystal  Mountain; 
maintain  the  competitive  position  of 
Crystal  Mountain  with  other  ski  areas  in 
the  Puget  Sound  Basin;  maintain  and 
restore  a  healthy  ecosystem;  and  be 
consistent  with  the  Mt.  Baker- 
Snoqualmie  National  Forest  Plan. 

The  proposed  action  is  the  submitted 
1998  Master  Development  Plan 
proposal.  It  includes:  replacing  three 
existing  chair  lifts;  constructing  seven 
new  chair  lifts,  two  new  surface  hfts, 
and  an  aerial  tram,  resulting  in  an 
additional  of  265.8  acres  of  lift-served 
ski  terrain.  The  tram  provide  improved 
four-season  public  access  to  the  summit 
of  Crystal  Mountain.  Also  proposed:  an 
expanded  snowmaking  system  (from  30 
acres  of  coverage  to  249  acres);  and 
increased  night  skiing  (from  65  to  175 
acres).  The  proposed  action  also 
includes  the  addition  of  57,000  square 
feet  of  support  facilities,  including  two 
on-mountain  restaurants.  Expansion  of 
the  existing  Alpine  Inn  and  construction 
of  a  new  hotel  would  provide  public 
lodging  for  an  additional  690  overnight 
visitors.  An  additional  base  area 
(Bullion  Basin)  is  proposed  for 
development  in  a  portion  of  the  existing 
Parking  Lot  B.  Overall  parking  would  be 
expanded  by  11-12  acres.  New 
em.ployee  housing  facilities  are 
proposed,  serving  285  employees.  A 
new  sewage  treatment  facility  is  also 


proposed;  it  would  serve  the  Crystal 
Mountain  ski  area  as  well  as  other 
Forest  Service  Special  Use  Permit  areas 
and  private  development  in  the 
watershed.  In  order  to  meet  the 
increased  snowmaking  and  domestic 
water  consumption  needs,  several  wells 
would  be  developed.  The  proposed 
action  also  includes  watershed 
restoration  projects  as  identified  in  the 
Silver  Creek  Watershed  Condition 
Assessment.  Implementation  could 
begin  in  the  summer  of  2000  and  would 
continue  for  approximately  10-15  years. 

The  site-specific  environmental 
analysis  provided  by  the  Crystal 
Mountain  Master  Development  Plan  EIS 
will  assist  the  Forest  Supervisor  in 
determining  which  improvements  are 
needed  to  meet  the  goals  and  objectives, 
as  stated  above. 

An  environmental  document  will  be 
produced  which  will  display 
altemativers  considered,  including  (1) 
no  action,  and  (2)  the  proposed  action. 
Three  additional  alternatives  have  been 
tentatively  identified:  (3)  reduced 
expansion  into  the  East  Peak  area;  (4)  no 
development  in  the  North  Country, 
South  Country  and  East  Peak  Areas;  and 
(5)  reduced  disturbance  to  riparian 
reserves.  The  EIS  will  analyze  the 
direct,  indirect,  and  cumulative  effects 
of  the  alternatives.  Past,  present,  and 
projected  activities  on  both  private  and 
National  Forest  System  lands  will  be 
considered.  The  EIS  will  disclose  the 
effects  of  site-specific  mitigation. 

Comments  from  the  public  will  be 
used  to: 

•  Identify  potential  issues. 

•  Identify  major  issues  to  be  analyzed 
in  depth. 

•  Eliminate  minor  issues  or  those  that 
have  been  covered  by  a  previous 
environmental  analysis,  such  as  the  Mt. 
Baker-Snoqualmie  Land  and  Resource 
Management  Plan. 

•  Identify  alternatives  to  the  proposed 
action. 

•  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives. 

Issues  Identified  as  the  result  of 
internal  scoping  include: 

•  Consistency  with  the  Forest  Plan/ 
Aquatic  Conservation  Strategy 
Objectives; 

•  Maintenance  of  Visual  Quality 
Objectives  in  Mount  Rainier  National 
Park  and  along  the  Pacific  Crest  Trail; 

•  Transportation  impacts  to  Highway 
410  and  Crystal  Mountain  Boulevard; 
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)•  Increased  access  to  "Back  Country" 
terrain; 

•  Maintenance  of  snags,  large  downed 
wood  and  old  growth  habitat;  and 

•  Maintenance  of  habitat  for 
Threatened  &  Endangered,  Sensitive  and 
Survey  &  Manage  species. 

Scoping  and  public  involvement  are 
continuing.  An  initial  scoping  letter  will 
be  mailed  on  November  19, 1998.  Two 
public  scoping  meetings  will  be  held: 
December  8,  1998,  from  6:00  PM  to  9:00 
PM,  at  the  Seattle  Sea-Tac  Marriot 
Hotel.  3201  South  176th  Street,  Seattle, 
WA  98189;  and  December  9,  1998,  from 
5:30  PM  -  9:00  PM  at  the  Enumclaw 
Senior  High  School  cafeteria,  226 
Semanski  South,  Enumclaw,  WA  98022. 
The  information  and  comments  received 
will  be  used  in  preparation  of  the  draft 
EIS. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  and  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  (30)  days. 

The  draft  EIS  is  expected  to  be  filed 
in  April  1999.  Following  release  of  the 
draft  EIS,  there  will  be  a  public 
comment  period  of  at  least  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes  that  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
l«viewer's  position  and  contentions. 
Yermont  Yankee  Nuclear  Power  Corp.  v. 


NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  EIS. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  in  November  1999.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decision  regarding  this 
proposal.  The  lead  agency  is  the  Forest 
Service.  The  Forest  Supervisor  of  the 
Mt.  Baker-Snoqualmie  National  Forest  is 
the  responsible  official.  The  responsible 
official  will  document  the  decision  and 
the  reasons  for  the  decision  in  the 
Record  of  Decision.  That  decision  will 
be  subject  to  Forest  Service  appeal 
regulations  36  CFR  Parts  215  or  251. 

Dated:  November  13, 1998. 
Dennis  E.  Bschor, 

Forest  Supenisor. 

[FR  Doc.  98-31906  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Clean  State  Ecosystem  Management 
Project,  Nez  Perce  National  Forest, 
Idaiio  County,  Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent. 

AUTHORIZATION:  40  CFR  1508.22. 

SUMMARY:  The  Forest  Service  published 
a  notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Clean  State  Ecosystem  Management 
Project  in  March  6,  1997  in  the  Federal 
Register  (Vol.  62.  No.  44,  Page  10253- 
10254).  Forest  Service  Policy  mandates 
that  a  revised  notice  of  intent  (NOI)  be 
filed  when  there  is  a  major  change  is  the 
information  showTi  in  the  notice  of 
intent.  For  the  Clean  State  Ecosystem 
Management  Project,  there  are  two 
major  changes: 

1.  A  delay  of  more  than  6  months  in 
fiUng  either  a  draft  for  final  EIS 

♦  The  draft  impact  statement  is 
anticipated  to  be  done  by  May  of  1999 
with  the  final  EIS  to  be  published  in 
July  1999.  This  will  be  a  12  month  delay 
of  the  draft  and  final  EIS  from  the 
original  notice  of  intent. 

2.  A  change  in  the  proposed  action  or 
the  decision  to  be  made. 

♦  The  following  actions  have  been 
removed  from  the  Clean  State 
Ecosystem  Management  Project 
proposed  action: 

♦  Modify  existing  fish  structure  in 
Slate  Creek; 

♦  Develop  and  enhance  dispersed 
recreation  sites;  and 

♦  Provide  interpretive  sites  for  the 
public. 

DATES:  Written  comments  and 
suggestions  should  be  received  by 
Federal  Register  to  receive  timely 
consideration  in  the  preparation  of  the 
draft  EIS. 

ADDRESSES:  Send  written  comments  and 
suggestions,  request  for  maps,  or  request 
to  be  placed  on  the  mailing  list  to  Jack 
Carlson,  District  Ranger,  Salmon  River 
Ranger  District,  Nez  Perce  National 
Forest,  HC  01,  Box  70,  Whitebird,  Idaho. 
83554  or  by  e-mail  at:  cseis/ 
rl nezperce@fs.fed. us 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McGee  or  Marsha  Hollander, 
Salmon  River  Ranger  District,  HC  01, 
Box  70,  Whitebird,  Idaho  83554.  Phone 
(208)  839-2211  or  by  e-mail  at:  cseis/ 
rl nezpere@fs.fed.us 
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Dated:  November  18.  1998. 

Ela3nie  M.  Murphy, 

Acting  Forest  Supervisor,  Nez  Perce  National 
Forest. 

[FR  Doc.  9&-31871  Filed  11-30-98;  8:45  am) 

BNJJNQ  COOC  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 
Fomt  Service 

CommitiM  of  Scientists  IMeeting 

AOCMCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

summary:  The  Committee  of  Scientists 
will  hold  a  public  teleconference  call  on 
Tuesday,  December  15,  1998.  The 
teleconference  call  will  begin  at  1:00 
p.m.  and  end  at  4:00  p.m.  (eastern 
standard  time).  The  purpose  of  the 
telephone  conference  call  is  for  the 
Committee  of  Scientists  to  continue 
discussion  of  its  report  and 
recommendation  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service.  The  public  is  invited  to  attend 
this  teleconference  call  and  may  be 
provided  an  opportunity  to  comment  on 
the  Committee  of  Scientists' 
deliberations  during  the  teleconference, 
only  at  the  request  of  the  Committee. 
DATES:  The  teleconference  call  will  be 
held  on  Tuesday,  December  15,  1998, 
from  1:00  p.m.  to  4:00  p.m  (eastern 
standard  time). 

ADDRESSES:  The  teleconference  will  be 
held  at  the  USDA  Forest  Service 
headquarters.  Auditor's  Building,  201 
14th  Street,  S.W.,  Washington,  D.C.,  in 
the  Roosevelt  Conference  Room  and  at 
all  Regional  Offices  of  the  Forest 
Service,  which  are  Usted  in  the  table 
imder  Supplementary  Information. 

Written  comments  on  improving  land 
and  resource  management  planning  may 
be  sent  to  the  Committee  of  Scientists, 
P.O.  Box  2140,  CrtvaUis,  OR  97339. 
Also,  the  Committee  may  be  accessed 
via  the  Internet  at  www.cof.orst.edu./ 
org/sdconun/. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  concerning 
the  teleconferences,  contact  Bob 
Cunningham,  Designated  Federal  Office 
to  the  Committee  of  Scientists,  by 
telephone  (202)  205-1523. 
SUPPLEMENTARY  INFORMATK)N: 

The  public  may  attend  the 
teleconference  at  the  following  field 
locations: 

USDA  Forest  Service  Regional  Office 
Locations 

Region  1,  Northern  Region.  Federal 
Building,  200  E  Broadway,  Missoula, 
MT 


Region  2.  Rocky  Mountain  Region,  740 

Simms  St.,  Golden,  CO 
Region  3,  Southwestern  Region,  Federal 

Building,  517  Gold  Ave.,  SW., 

Albuquerque,  NM 
Region  4,  Intermountain  Region.  Federal 

Building.  324  25th  St..  Ogden,  UT 
Region  5.  Pacific  Southwest  Region.  630 

Sansome  St.,  San  Francisco,  CA 
Region  6,  Pacific  Northwest  Region,  333 

SW  1st  Ave..  Portland,  OR 
Region  8,  Southern  Region,  1720 

Peachtree  Rd.  NW,  Atlanta,  GA 
Region  9,  Eastern  Region,  310  W. 

Wisconsin  Ave,  Room  500, 

Milwaukee,  WI 
Region  10,  Alaska  Region  (office  will 

open  early).  Federal  Office  Building, 

709  W.  9th  St.,  Juneau,  AK 

The  Committee  of  Scientists  was 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  that  can  be 
made  to  the  National  Forest  System  land 
and  resource  management  planning 
process  (62  FR  43691;  August  15, 1997). 
Notice  of  the  names  of  the  appointed 
Committee  members  was  published 
December  16,  1997  (62  FR  65795). 

Dated:  November  25,  1998. 

Paul  Brouha, 

Associate  Deputy  Chief,  National  Forest 
System. 

[FR  Doc.  98-31972  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclters  and 
Stocl(yard8  Administration 

Opportunity  to  Comment  on  the 
Applicants  for  the  Central  Illinois  (IL) 
Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
assigned  to  Central  Illinois  Grain 
Inspection,  Inc.  (Central  Illinois). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  by  December 
30,  1998. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
S.W.,  Washington,  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755.  attention: 
Janet  M.  Hart.  All  comments  received 


will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

hi  the  October  1,  1998,  Federal 
Register  (63  FR  52678),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  Central  Ilhnois  area  to 
submit  an  appUcation  for  designation  by 
October  30,  1998.  There  were  two 
applicants:  Central  Illinois  and  Turner 
Grain  Services,  Inc.  (Turner).  Central 
Ilhnois  apphed  for  designation  to 
provide  official  services  in  the  entire 
area  currently  assigned  to  them.  Turner 
apphed  for  designation  to  provide 
official  services  in  the  western  portion 
of  the  Central  Illinois  area:  bounded  on 
the  North  by  Interstate  74;  bounded  on 
the  East  by  Interstate  155;  bounded  on 
the  South  by  Ilhnois  Route  136  and  the 
southern  Tazewell  County  Line;  and 
bounded  on  the  West  by  the  western 
Peoria  County  line  north  to  Interstate 
74. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportimity  to  present  comments 
concerning  the  apphcants.  Comment ers 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  appficanti;.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GEPSA  will 
send  the  apphcants  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867,  / 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  November  19, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
IFR  Doc.  98-31748  Filed  11-30-98;  8:45  am] 
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DEPARTMEIfr  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Correction  of  the  Octot>er  1, 1998, 
Federal  Register  Notice  Extending 
Pilot  Programs 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

ACTION:  Notice  correction. 

summary:  On  October  1,  1998,  GIPSA 
published  in  the  Federal  Register,  a 
Notice  extending  three  pilot  programs, 
timely  service,  open  season,  and  barge 
until  September  30,  2000.  The  Notice 
inadvertently  omitted  referencing  an 
earlier  Federal  Register  Notice  that 
reduced  from  6  months  to  3  months  the 
period  for  which  grain  facilities  had  to 
have  been  without  official  services  to 
qualify  for  the  "Open  Season"  pilot 
program.  GIPSA  is  correcting  the 
October  1. 1998,  Federal  Register  Notice 
by  adding  reference  to  the  omitted 
earlier  Federal  Register  Notice. 
EFFECTIVE  DATE:  November  1, 1998. 

ADDRESSES:  USDA.  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  The 
October  1, 1998,  Federal  Register  (63  FR 
52682)  noted  that  the  pilot  program 
provisions  would  remain  the  same  as 
announced  in  the  September  27, 1995, 
and  January  15, 1998,  Federal  Registers. 
A  third  Federal  Register  Notice  that 
changed  one  of  the  "open  season"  pilot 
program's  provisions  was  inadvertently 
omitted.  That  Notice,  pubhshed  on 
October  3, 1996  (61  FR  51674),  reduced 
from  6  months  to  3  months  the  period 
'  that  faciUties  had  to  have  been  without 
official  sample-lot  or  official  weighing 
services  to  qualify. 

GIPSA  is  publishing  this  notice  to 
correct  the  omission. 

Correctioii 

In  FR  E>oc.  98-26091 ,  beginning  on 
page  52683  (63  FR  52683)  in  the  issue 
of  Thursday,  October  1, 1998,  make  the 
following  correction: 

1.  On  page  52683,  in  the  second 
column,  insert  the  following  as  the  new 
second  paragraph.  "The  three  pilot 
program  provisions  will  remain  the 
same  as  announced  in  the  September 
27, 1995,  October  3, 1996,  and  January 
15, 1998,  Federal  Registers." 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 


Dated:  November  19, 1998. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
|FR  Doc.  98-31749  Filed  11-30-98;  8:45  am) 
BILUNQ  CODE  3410-EN-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S70-808] 

Chrome-Plated  Lug  Nuts  From  the 
People's  Republic  of  China; 
Amendment  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

ACTION:  Notice  of  Amendment  to  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review  of  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China. 
AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 

SUMMARY:  On  October  7, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  order  on  chrome-plated 
lug  nuts  (lug  nuts)  from  the  People's 
RepubUc  of  China  (PRC).  See  Chrome- 
Plated  Lug  Nuts  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Review,  63  FR  53872 
(October  7. 1998)  (final  results).  The 
review  covered  the  period  September  1, 
1996  through  August  31, 1997. 

We  gave  interested  parties  the 
opportunity  to  provide  comments 
concerning  ministerial  errors.  We 
received  comments  from  Jiangsu 
Rudong  Grease  Gim  Factory  (Rudong) 
alleging  a  ministerial  error.  After 
considering  this  comment,  we  have 
amended  the  final  results  of  the  review. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Maureen  Flannery, 
Antidiunping/Coimtervailing  Duty 
Enforcement  Group  m,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington  DC  20230; 
telephone  (202)  482-0648  and  (202) 
482-3020,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated. 


all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  353  (April  1, 
1997). 

Scope  of  Review 

The  products  covered  by  this  review 
are  one-piece  and  two-piece  chrome- 
plated  and  nickel-plated  lug  nuts  from 
the  PRC.  The  subject  merchandise 
includes  chrome-plated  and  nickel- 
plated  lug  nuts,  finished  or  unfinished, 
which  are  more  than  "/le  inches  (17.45 
millimeters)  in  height  and  which  have 
a  hexagonal  (hx)  size  of  at  least  V* 
inches  (19.05  miUimeters)  but  not  over 
one  inch  (25.4  millimeters),  plus  or 
minus  Vie  of  an  inch  (1.59  millimeters). 
The  term  "imfinished"  refers  to 
implated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Excluded  from  the  order  are 
zinc-plated  lug  nuts,  finished  or 
unfinished,  stainless  steel  capped  lug 
nuts,  and  chrome-plated  lock  nuts. 

The  merchandise  under  review  is 
ciurently  classifiable  under  item 
7318.16.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Amendment  of  Final  Results 

Rudong  alleges  that  the  Department 
made  a  clerical  error  in  calculating  the 
Indian  inflation  factor  it  applied  to 
certain  surrogate  Indian  data.  In  the 
preliminary  results,  Rudong  states,  for 
certain  inputs  the  Department  used 
surrogate  Indian  data  obtained  from  the 
period  September  through  December 
1^96.  This  surrogate  Indian  data  was 
adjusted  upwards  by  an  average 
inflation  index  for  the  period  of 
September  through  December  1996.  In 
the  final  results,  the  Department 
extended  its  use  of  surrogate  Indian  data 
to  include  newly  available  data  for  the 
months  of  January  through  May  1997. 
Rudong  contends  that  the  Depiartment 
should  have  therefore  extended  its 
inflation  index  to  include  inflation  data 
for  the  months  of  January  through  May 
1997. 

We  agree  with  Rudong.  The  Indian 
inflation  index  should  cover  the  same 
period  as  the  siurogate  Indian  data. 
Therefore,  the  Indian  inflation  index 
applied  to  steel  wire  rod  data  should  be 
extended  to  include  the  months  of 
January  through  May  1997.  This  affects 
the  calculations  of  steel  wire  rod  value 
as  this  is  the  only  value  for  which  the 
data  period  was  expanded  in  the  final 
results.  As  defined  by  section  751(h) 
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Act,  the  tenn  "ministerial  error" 
includes  errors  "in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  errors  resulting  froin 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  type  of  imintentional 


error  which  the  [Department]  considers 
ministerial."  The  Department's  error  in 
not  extending  the  inflation  index  period 
when  it  expanded  the  data  period  was 
clearly  an  oversight  of  this  nature. 


Therefore,  we  are  amending  the  final 
results. 

Amended  Final  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist: 


Manufacturer/exporter 


Jiangsu  Rudong,  Grease  Gun  Factory 
PRC-Wide  rate  


Time  period 


9/1/96-8/31/97 
9/1/96-8/31/97 


Margin 
(percent) 


1.23 
44.99 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  (NV)  may 
vary  from  the  percentage  stated  above 
for  Rudong.  We  have  calculated 
importer-specific  duty  assessment  rates 
for  lug  nuts  by  dividing  the  total 
dumping  margins  (calculated  as  the 
difference  between  NV  and  export  price) 
for  each  importer/customer  by  the  total 
number  of  imits  sold  to  that  importer/ 
customer.  We  will  direct  Customs  to 
assess  the  residting  per-unit  dollar 
amount  against  each  unit  of 
merchandise  in  each  of  the  importer's/ 
customer's  entries  during  the  review 
period.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  this  notice  of  final  results  of  review 
for  all  shipments  of  lug  nuts  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  pubUcation  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  for 
Rudong,  which  was  foimd  to  merit  a 
separate  rate  for  the  final  results  of  this 
review,  the  cash  deposit  rate  will  be 
1.23  percent;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  PRC-wide  rate;  and  (3)  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  a  PRC  supplier  of 
that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
Uquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 


assessment  of  double  antidumping 
duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
vdth  19  CFR  351.306.  See  63  FR  24391, 
24403  (May  4. 1998).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.221. 

Dated:  November  23, 1998. 
Robert  S.  LaRiusa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-31981  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S33-602] 

Certain  Welded  Cart)on  Steel  Pipes 
and  Tubes  From  India;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 


SUMMARY:  On  July  22, 1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  (63  FR  39269)  the 
amended  final  results  of  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  carbon  steel  pipes 
and  tubes  from  India.  The  period  of 
review  is  May  1, 1996  through  April  30, 


1997.  Subsequent  to  the  pubUcation  of 
the  amended  final  results,  we  received 
a  comment  from  the  respondent  alleging 
a  ministerial  error.  After  analyzing  the 
comment  submitted,  we  are  amending 
our  amended  final  results  to  correct  the 
ministerial  error.  Based  on  the 
correction  of  the  ministerial  error,  we 
have  changed  the  margin  for  Rajinder 
Pipes  Ltd.  and  Rajinder  Steel,  Ltd. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Robin  Gray,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3477  or  482-4023, 
respectively. 

Applicable  Statute 

Unless  othervtrise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  353  (April  1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  22, 1998,  the  Department 
published  in  the  Federal  Register  (63 
FR  39269)  the  amended  final  resuUs  of 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  India  covering  the  period  May  1 , 
1996  through  April  30, 1997.  After 
publication  of  the  amended  final  results, 
we  received  a  timely  allegation  from 
Rajinder  Pipes  Ltd.  and  Rajinder  Steel. 
Ltd.  (collectively  called  "RSL")  that  we 
had  made  a  ministerial  error.  However, 
because  RSL  had  filed  a  summons  and 
complaint  with  the  Court  of 
International  Trade  (CIT),  we  did  not 
issue  amended  final  results  of  review 
reflecting  the  correction  of  the  clerical 
error.  In  accordance  with  Zenith  Elec. 
Corp.  V.  United  States,  699  F.  Supp.  296 
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(CIT  1988),  Aff'd  884  F.2d  556  (Fed  Cir. 
1989),  the  Department  may  not  amend 
an  administrative  result  while  it  is 
under  the  CIT's  exclusive  jurisdiction 
unless  it  has  leave  of  the  CIT. 
>  On  November  2,  1998,  pursuant  to  the 
order  issued  in  Rajinder  Pipes  Ltd.  v. 
United  States,  Court  No.  98-07-02504, 
the  CIT  granted  the  Department  leave  to 
correct  the  clerical  error  in  the 
calculation  of  RSL's  weighted-average 
margin.  Therefore,  we  are  correcting  the 
calculation,  in  accordance  with  section 
751(h)  of  the  Act. 

Clerical-Error  Allegation 

RSL  alleges  that,  while  making 
corrections  to  the  final  results,  the 
Department  caused  another  clerical 
error  to  occur  inadvertently. 
Specifically,  RSL  asserts  that,  after  the 
Department  corrected  the  clerical  error 
regarding  the  home  market  credit- 
expense  adjustment  for  direct  sales,  it 
did  not  deduct  the  excise  duty  when 
making  comparisons  to  U.S.  price. 

We  agree  with  RSL  and  have  made  the 
appropriate  change  in  the  margin 
program  so  that  we  have  deducted 
excise  duty  from  home  market  price 
before  making  a  comparison  to  U.S. 
price.  This  was  an  inadvertent  error  in 
our  computer  programming. 

Amended  Final  Results  of  Review 

As  a  result  of  the  amended  margin 
calculations,  the  following  weighted- 
average  percentage  margin  exists  for  the 
period  May  1,  1996,  through  April  30, 
1997: 


Manufacturer/exporter 


RSL 


Percentage 
margin 


14.05 


'    The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated,  wherever 
possible,  an  exporter/importer-specific 
assessment  rate  for  RSL's  sales  to  the 
United  States.  We  will  also  direct  the 
Customs  Service  to  collect  cash  deposits 
of  estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  review  (63  FR  32825,  32833) 
and  as  amended  by  this  notice.  The 
amended  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawm 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
pubhcation  of  the  final  resuhs  of  tha 
next  administrative  review. 

This  notice  also  serves  as  a  final 
:feminder  to  importers  of  their 


responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(h)  and  777(1)  of  the  Act  and 
19  CFR  353.28(c). 

Dated:  Novemt)er  18,  1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  98-31982  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-819] 

Certain  Pasta  from  Italy:  Final  Results 
of  New  Shipper  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  New 
Shipper  Countervailing  Duty 
Administrative  Review. 

summary:  On  Septmember  1,  1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  its  new  shipper  administrative 
review  of  the  countervailing  duty  order 
on  certain  pasta  from  Italy  for  the  period 
January  1, 1997,  through  December  31, 
1997.  We  have  now  completed  this 
review  and  determine  the  net  subsidy  to 
be  0.95  percent  ad  valorem.  We  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  with  respect  to  all 
shipments  of  the  subject  merchandise 
by  Co.  R.  EX.  S.r.L.,  the  new  shipper  to 
this  revievir,  entered  during  this  period. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Sally  Hastings,  Office 
of  AD/CVD  Enforcement,  Group  I, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone 
(202)  482-2815  or  482-3464, 
respectively. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 


Round  Agreements  Act  (URAA), 
effective  January  1,  1995  (the  Act).  The 
Department  of  Commerce  (the 
Department)  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All  other 
references  are  to  the  Department's 
regulations  codified  at  19  CFR  Part  351 
et  ijeq.  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule  62  FR 
27296  (May  19, 1997),  unless  otherwise 
indicated. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  1,  1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  46411)  the  preliminary 
results  of  the  new  shipper 
administrative  review  of  the 
countervailing  duty  order  on  certain 
pasta  from  Italy.  The  Department  has 
now  completed  this  new  shipper 
administrative  review  pursuant  to 
section  751(a)(2)(B)  of  the  Act,  and  in 
accordance  with  19  CFR  351.214.  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  We  received  no 
comments.  The  review  covers  CO.R.EX., 
an  exporter  of  the  subject  merchandise, 
and  CO.R.EX. 's  subcontractor. 
(CO.R.EX.  does  not  produce  pasta  but 
has  a  subcontractor  produce  pasta  for  it 
from  semolina  supplied  by  Co.R.EX.) 
This  review  covers  24  programs. 

Scope  of  the  Review 

The  merchandise  under  review 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethyelen  or 
polypropylene  bags,  of  varying 
dijiensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  one  of  the  following 
agencies:  Instituto  Mediterraneo  Di 
Certificazione,  Bioagricoop  Scrl  pasta 
imported  in  kitchen  display  bottles  of 
decorative  glass,  which  are  sealed  with 
cork  or  paraffin  and  bound  with  raffia, 
is  excluded  from  the  scope  of  this 
review. 
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The  merchandise  under  review  is 
currently  classified  under  item 
1902.19.20  of  the  Hannonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  or  vmtten  description  of  the 
scope  of  this  revievvr  is  dispositive. 

Furthermore,  on  July  30,  1998,  the 
Department  issued  a  scope  ruling  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta,  which  are  shrink 
wrapped  into  a  single  package,  are 
within  the  scope  of  the  orders.  (See  July 
30, 1998,  letter  from  Susan  H.  Kunbach, 
Acting  Deputy  Assistant  Secretary  for 
Import  Administration,  to  Barbara  P. 
Sidari,  Vice  President,  Joseph  A.  Sidari 
Company,  Inc.) 

Period  of  Review 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
calendar  year  1997. 

Subsidies  Valuation  Information 

Benchmark  for  Long-term  Loans  and 
Discount  Rate:  The  companies  imder 
review  did  not  take  out  any  long-term, 
fixed-rate,  lira-denominated  loans  or 
other  debt  obligations  which  could  be 
used  as  benchmarks  in  any  of  the  years 
in  which  grants  were  received  or 
government  loans  under  investigation 
were  given.  In  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Stainless  Steel  Wire  Rod  from 
Italy,  63  FR  87077  (July  29,  1998),  the 
Department  determined,  based  on 
information  gathered  during 
verification,  that  the  Italian  Bankers' 
Association  (ABI)  prime  rate  is  the  most 
suitable  benchmark  for  long-term 
financing  to  Italian  companies. 
Therefore,  we  used  the  Italian  ABI 
prime  rate  increased  by  the  average 
spread  over  the  ABI  prime  rate  charged 
by  banks  on  loans  to  commercial 
customers  as  the  benchmark  for  long- 
term  loans  and  the  discoimt  rate. 

Allocation  Period:  In  British  Steel  pic. 
V.  United  States,  879  F.  Supp.  1254, 
1289  (CIT  1955).  aff'd  in  part  and  rev'd 
in  part  on  other  grounds,  127  F.3d  1471 
(Fed.  Cir.  1997).  the  U.S.  Court  of 
hitemational  Trade  (the  Court)  ruled 
against  the  allocation  methodology  for 
non-recurring  subsidies  that  the 
Department  had  employed  for  the  past 
decade,  which  was  articulated  in  the 
General  Issues  Appendix,  appended  to 
the  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  58  FR  37225  (July  9, 1993) 
{"GIA").  In  accordance  with  the  Court's 
remand  order,  the  Department 
determined  that  the  most  reasonable 
method  of  deriving  the  allocation  period 
for  nonrecurring  subsidies  is  a 


company-specific  average  useful  life 
("AUL")  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  July  4,  1996. 
See  British  Steel  pic  v.  United  States, 
929  F.  Supp  426.  439  (CIT  1996). 
Accordingly,  the  Department  has 
applied  this  method  to  determine  the 
appropriate  allocation  period  in  this 
review. 

Consistent  with  our  approach  in  the 
investigation  segment  of  this 
proceeding,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  from  Italy  (61 
FR  30288,  June  14,  1996)  ["Pasta  from 
Italy"],  we  determined  that  the  Law  64/ 
86  grant  received  by  CO.R.EX.'s 
subcontractor  was  non-recurring.  For 
purposes  of  allocating  the  Law  64/86 
grant,  CO.R.EX.'s  subcontractor 
submitted  an  AUL  calculation  based  on 
depreciation  and  asset  values  of 
productive  assets  reported  in  its 
financial  statements.  This  AUL  was 
derived  by  dividing  the  sum  of  average 
gross  book  value  of  depreciable  fixed 
assets  over  the  past  ten  years  by  the 
average  depreciation  charges  over  this 
period.  We  found  this  calculation  to  be 
reasonable  and  consistent  with  our 
company-specific  AUL  objective.  In  this 
manner,  we  calculated  an  AUL  for 
CO.R.EX.'s  subcontractor.  We  have  used 
this  calculated  AUL  for  the  allocation 
period  for  the  Law  64/86  industrial 
development  grant,  the  only  non- 
recurring subsidy  received  by 
respondents. 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 

Based  upon  our  analysis  of  the 
responses  to  our  questionnaires  and  the 
record  of  this  review,  we  determine  the 
following: 

Programs  Previously  Determined  to 
Confer  Subsidies 

In  the  preliminary  results,  we  found 
that  the  programs  listed  below  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  these  programs  from 
interested  parties.  Our  review  of  the 
record,  however,  has  led  us  to  modify 
the  calculations  for  each  of  these 
programs.  First,  we  revised  the 
denominator  used  to  calculate  the 
subsidy  rate  for  each  of  the  programs 
listed  below.  For  the  preliminary 
results,  we  based  the  denominator  on 
f  o.b.  sales  values  calculated  on  the 
basis  of  estimates  of  inland  freight 
charges.  For  these  final  results,  we  have 
used  actual  inland  freight  charges  in 
calculating  f  o.b.  sales  values.  These 
revised  f  o.b.  sales  values  served  as  the 


denominators  for  calculating  the 
subsidy  rate  for  each  of  these  programs. 

Further,  we  corrected  an  error  in  the 
calculation  of  the  discount  rate  used  to 
allocate  the  benefit  amount  for  a  Law 
64/86  industrial  development  grant  to 
CO.R.EX.'s  subcontractor  and  for  the 
Law  341/95  consolidation  loan  received 
by  CO.R.EX.  For  a  further  discussion  of 
this  correction,  see  Memorandum  to 
File:  Calculation  Notes  for  Final  Results, 
dated  November  22,  1998  (a  public 
version  of  which  is  on  file  in  room  B099 
of  the  main  Commerce  Building). 

As  a  result  of  the  calculation  changes 
described  above,  the  subsidy  rates  for 
the  programs  listed  below  changed  as 
follows: 

A.  Industrial  Development  Grants  Under 
Law  64/86 

The  subsidy  rate  for  this  program 
decreased  from  0.18  percent  to  0.15 
percent  ad  valorem. 

B.  Social  Security  Reductions  and 
Exemptions 

1 .  Sgravi  Benefits 

The  subsidy  rate  for  this  program 
decreased  from  0.01  percent  to  0.00 
percent  ad  valorem. 

2.  Fiscalizzazione  Benefits 

The  subsidy  rate  for  this  program 
decreased  from  0.06  percent  to  0.04 
percent  ad  valorem. 

3.  Law  407/90  Benefits 

The  subsidy  rate  for  this  program 
decreased  from  0.06  percent  to  0.04 
percent  ad  valorem. 

4.  Law  863  Benefits 

The  subsidy  rate  for  this  program 
decreased  from  0.03  percent  to  0.01 
percent  ad  valorem. 

Program  Determined  in  This  Review  to 
Confer  Subsidies 

In  the  preliminary  results,  we  found 
that  the  program  listed  below  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from 
interested  parties.  Our  review  of  the 
record,  however,  has  led  us  to  modify 
the  calculations  for  this  program,  as 
described  above  in  the  section. 

Programs  Previously  Determined  to 
Confer  Subsidies 

Debt  Consolidation  Law  341/95 

The  subsidy  rate  for  this  program 
decreased  from  0.93  percent  to  0.88 
percent  ad  valorem. 

II.  Programs  Determined  To  Be  Not  Used 

We  determine  that  CO.R.EX.  and  its 
subcontractor  did  not  apply  for  or 
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irants  Under 


receive  benefits  under  the  following 
programs  during  the  POR: 

A.  VAT  Reductions 

B.  Export  Credits  Under  Law  227/77 

C.  Capital  Grants  Under  Law  675/77 

D.  Retraining  Grants  Under  Law  675/77 

E.  Interest  Contributions  on  Bank  Loans 
'   Under  Law  675/77 

F.  Interest  Grants  Financed  by  IRI  Bonds 
Q.  Preferential  Financing  for  Export 

Promotion  Under  Law  394/81 
H.  Corporate  Income  Tax  (IRPEG) 

Exemptions 
\.  European  Agricultural  Guidance  and 

Guarantee  Fimd 
J.  Urban  Redevelopment  Under  Law  181 
K.  Local  Income  Tax  (ILOR)  Exemptions 
L.  Industrial  Development  Loans  Under 

Law  64/86 
M.  Export  Marketing  Grants  Under  Law 
:    304/90 
N.  Limip-Simi  Interest  Payment  Under 

the  Sabatini  Law  for  Companies  in 

Southern  Italy 
D.  Remission  of  Taxes  on  Export  Credit 

Insurance  under  Article  33  of  Law 

227/77 
P.  European  Social  Fund 
Q.  European  Regional  Development 

Fund 
R.  Export  Restitution  Payments 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties  and  our  review  of  the  record  has 
hot  led  us  to  change  our  findings  from 
the  preliminary  results. 

JFinal  Results  of  Review 

I    For  the  period  January  1, 1997 
through  December  31. 1997,  we 
determine  the  net  subsidy  for  CO.R.EX. 
to  be  0.95  percent  ad  valorem.  We  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  at  this  net  subsidy 
^ate  on  all  entries  of  the  subject 
merchandise  from  CO.R.EX.  entered,  or 
withdraw  from  warehouse,  for 
consumption  on  or  after  January  1,  1997 
iand  on  or  before  December  31,  1997. 

The  Department  also  intends  to 
iinstruct  the  Customs  Service  to  collect 
ia  cash  deposit  of  estimated 
countervailing  duties  of  0.95  percent  of 
the  f.o.b.  invoice  value  on  all  shipments 
of  the  subject  merchandise  from 
CO.R.EX.  entered,  or  withdrawn  firom 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  new  shipper  review.  The 
cash  deposit  rates  for  all  other 
producers/exporters  remain  unchanged 
from  the  last  completed  administrative 
review  (see  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Pasta  from  Italy  63  FR 
35665  (August  14,  1998)). 

This  administrative  review  and  notice 
are  in  accordance  with  sections  751(a) 


(2)  (B)  and  777  (i)  (1)  of  the  Act  and  19 
CFR  351.214. 

Dated:  November  23. 1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-31983  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  3510-OS-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  111398E] 

Eligibility  To  Participate  in  the  1999 
Directed  Pollock  Fishery  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  and  Eligibility  To  Be  Considered 
for  Disbursement  of  Funds  Pursuant  to 
the  American  Fisheries  Act 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Solicitation  of  appUcations. 

SUMMARY:  NMFS  invites  owners  of 
vessels  that  meet  the  requirements  in 
either  section  208(b)(8)  or  (e)(21)  of  the 
American  Fisheries  Act  (AFA)  to  apply 
for  eligibility  to  participate  in  the 
offshore  directed  pollock  fishery  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  after  January 
1, 1999.  Section  208(b)(8)  requirements 
apply  to  catcher  vessels  that  deliver  to 
catcher/processors  in  the  offshore 
component.  Section  208(e)(21) 
requirements  apply  to  catcher/ 
processors  in  the  offshore  component. 
Owners  of  vessels  that  are  not 
specifically  named  in  section  208(b)  or 
(e)  must  apply  to  participate  in  the 
offshore  directed  pollock  fishery  in  the 
BSAI  after  January  1, 1999. 

NMFS  also  invites  owners  of  vessels 
that  meet  the  requirements  in  either 
section  207(d)(2)(A)  or  (B)  to  apply  for 
consideration  of  the  disbursement  of 
funds.  If  a  contract  for  a  cooperative 
pursuant  to  section  210(a)  is  filed  by 
vessels  listed  in  section  208(e),  then 
vessels  listed  in  section  208(e)(10) 
through  (14)  will  receive  the 
disbursement  of  funds.  However,  if  no 
such  contract  is  under  section  208(b)  or 
208(e)(1)  through  (20)  that  provide 
applications  will  be  considered  for  the 
disbursement  of  funds. 

Vessel  owners  may  use  a  single 
application  for  both  purposes;  however, 
applications  for  the  disbursement  of 
funds  must  be  received  by  NMFS  prior 
to  December  15,  1998.  This  action  is 
necessary  to  meet  the  statutory  deadline 
of  December  31,  1998,  specified  in  the 


AFA  and  is  intended  to  meet  the 
objectives  of  the  U.S.  Congress  for 
vessels  participating  in  the  directed 
pollock  fishery  in  the  BSAI. 
DATES:  Effective  November  25,  1998. 
ADDRESSES:  Applications  should  be 
addressed  to  Phifip  J.  Smith, 
Administrator,  Restricted  Access 
M^agement,  Alaska  Region.  NMFS, 
709  West  9th  Street,  Room  453,  Juneau, 
AK  99801,  or  P.O.  Box  21668.  Juneau, 
AK  99802.  Copies  of  the  relevant 
portions  of  the  AFA  also  are  available  at 
the  above  address.  Comments  regarding 
the  collection  of  information  burden  can 
be  sent  to  the  above  address  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503, 
Attention:  NOAA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

The  AFA,  Pub.  L.  105-277,  was 
signed  into  law  on  October  21, 1998. 
Section  208  of  the  AFA  specifies  which 
vessels  and  processors  are  eligible  to 
harvest  pollock  in  the  directed  pollock 
fishery  in  the  BSAI,  either  by  directly 
naming  the  eligible  vessels  or 
processors,  or  by  providing  criteria  to 
dstermine  eligibility.  Section  208(h) 
provides  that  in  the  event  that  the 
Secretary  of  Commerce  (Secretary)  is 
unable  to  make  a  final  determination 
about  the  efigibility  of  a  vessel  under 
soction  208(b)(8)  or  (e)(21)  before 
January  1,  1999,  such  vessels,  upon  the 
filing  of  an  application  asserting 
eligibility,  shall  be  eUgible  to  participate 
in  the  directed  pollock  fishery  in  the 
BSAI  pending  a  final  determination  by 
the  Secretary. 

2.  Eligibility  Under  Section  208(b)(8)  To 
Participate  in  the  Directed  Pollock 
Fishery  in  the  BSAI 

Section  208(b)(8)  sets  out  three 
requirements  that  must  be  met  by 
catcher  vessels  not  specifically  named 
in  section  208(b)(1)  through  (7)  in  order 
for  those  vessels  to  deliver  to  catcher/ 
processor  vessels  fish  harvested  in  the 
directed  pollock  fishery  after  January  1 , 
1999.  First,  a  catcher  vessel  must  have 
deUvered  at  least  250  metric  tons  (mt) 
of  pollock  in  the  directed  pollock 
fishery  in  1997.  Second,  at  least  75 
percent  of  the  pollock  harvested  by  a 
catcher  vessel  must  have  been  delivered 
to  a  catcher/processor  for  processing  by 
the  offshore  component.  Third,  a 
catcher  vessel  must  be  eligible  to 
harvest  pollock  in  the  directed  pollock 
fishery  under  the  License  Limitation 
Program  (LLP)  (63  FR  52642,  October  1. 
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1998).  For  purposes  of  this  action,  a 
catcher  vessel  means  a  vessel  that  is 
used  for  harvesting  fish  and  that  does 
not  process  pollock  onboard. 

3.  Eligibility  Under  Section  208(e)(21) 
To  Participate  in  the  Directed  Pollock 
Fishery  in  the  BSAI 

Section  208(e)(21)  sets  out  two 
requirements  that  must  be  met  by 
catcher/processors  not  specifically 
named  in  section  208(e)  for  those 
vessels  to  participate  in  the  directed 
pollock  fishery  after  January  1,  1999. 
First,  a  catcher/processor  must  have 
harvested  more  than  2,000  mt  of  the 
pollock  in  the  1997  directed  pollock 
fishery.  Second,  a  catcher/processor 
must  be  ehgible  to  harvest  pollock  in 
the  directed  pollock  fishery  under  the 
LLP.  Catcher/processors  determined  to 
be  eligible  under  section  208(e)(21)  will 
be  prohibited  fi-om  harvesting  more  than 
one-half  of  one  percent  of  the  pollock 
apportioned  to  the  offshore  component 
by  section  206(b)(2).  For  purposes  of 
this  action,  a  catcher/processor  means  a 
vessel  that  is  used  for  harvesting  fish 
and  processing  that  fish. 

4.  Temporary  Eligibility  To  Participate 
in  the  Directed  Pollock  Fishery  in  the 
BSAI 

Although  the  potential  exists  for 
NMFS,  on  behalf  of  the  Secretary,  to 
determine  eligibility  for  catcher  vessels 
based  on  the  first  two  requirements  in 


section  208(b)(8)  and  for  catcher/ 
processor  vessels  based  on  the  first 
requirement  in  section  208(e)(21)  by 
January  1, 1999,  NMFS  cannot 
determine  the  requirement  of  eligibiUty 
under  the  LLP  until  applications  for  the 
LLP  are  solicited  and  eligibiUty  for  that 
program  is  determined.  NMFS 
anticipates  that  will  not  occur  until  late 
1999.  Because  eligibility  for  the  LLP 
cannot  be  determined  before  January  1 , 
1999,  owners  of  vessels  that  quaUfy 
under  section  208(b)(8)  or  (e)(21)  will 
need  to  submit  an  application  asserting 
eligibihty  to  participate  in  the  directed 
pollock  fishery,  as  provided  in  section 
208(h).  If  NMFS  determines,  based  on  a 
submitted  application  that  a  vessel  does 
not  meet  the  first  two  requirements  in 
section  208(b)(8)  or  the  first  requirement 
in  section  208(e)(21),  an  initial 
administrative  determination  (IAD)  will 
be  issued  denying  eUgibility  to 
participate  in  the  1999  directed  pollock 
fishery  in  the  BSAI.  An  applicant  can 
appeal  that  IAD  under  50  CFR  679.43. 

5.  Disbursement  of  Funds  to  Eligible 
Vessels 

Section  207(d)(2)  of  the  AFA  provides 
that  the  Secretary  shall  pay  by 
December  31,  1998,  $5,000,000  to  the 
owners  of  the  catcher  vessels  eligible 
under  section  208(b)  and  the  catcher/ 
processors  eligible  under  section 
208(e)(1)  through  (20),  if  a  contract  for 


a  cooperative  has  not  been  filed  by  that 
date.  This  payment  will  be  divided 
among  the  owner(s)  of  catcher  vessels 
named  in  section  208(b)(1)  through  (7), 
catcher  vessels  for  which  an  application 
has  been  submitted  for  eligibihty  under 
section  208(b)(8),  and  catcher/processor 
vessels  named  in  section  208(e)(1) 
through  (20).  This  apportionment  will 
be  based  on  the  proportional  amount  of 
pollock  harvested  by  each  of  these 
vessels  in  the  1997  directed  pollock 
fishery  minus  any  obligation  to  the 
Federal  government  that  has  not  been 
satisfied  by  the  owner(s)  of  any  such 
vessels.  If  a  contract  for  a  cooperative  is 
filed,  only  the  named  vessels  in  section 
208(e)(10)  through  (14)  will  receive  the 
disbursement. 

To  provide  NMFS  with  time  to  meet 
the  statutory  deadUne  for  the  $5,000,000 
disbursement,  appUcations  from  owners 
of  vessels  that  are  eligible  under  section 
207(d)(2)  must  be  received  by  December 
15,  1998,  to  be  considered  for  the 
disbursement.  Regardless  of  the  status  of 
the  cooperative,  the  apphcations  fi-om 
owners  of  vessels  that  meet  the 
requirements  of  section  208(b)(8)  will  be 
used  to  establish  eligibility  to 
participate  in  the  1999  directed  pollock 
fishery. 

6.  Application  Table 

The  following  table  provides  a  quick 
reference  for  who  should  apply. 


Owners  of  the  category  of  vessels  set  out  beknn  must  apply  if  ttiey  wish  to  . 


Catcher  Vessels  named  in  sections  208(b)(1)  through  (7) 

Catcher  Vessels  eligit»(e  tiased  on  criteria  in  sections  208(b)(8)  

Catcher/processor  vessels  named  in  sections  208(e)(1)  through  (20) 
Catcher/processor  vessels  eligit)te  based  on  criteria  in  sectioo  208(e)(21) 


'Will  receive  payment  only  if  no  contract  has  been  filed  under  section  210(a) 

undi'^S!  2lSlS  "s^'^°'^l?^^2!^lf^^  T^  listed  in  section  208(e)(10)  through  (14)  will  receive  payment.  If  contract  is  not  filed 
l!~rJ^V^  J3  }•  *°-0?0,000  will  be  drvidsd  among  vessels  that  are  eligible  under  sections  208(b)  and  (e)(1)  throuch  (20^  based  on  thP 
amount  of  han/est  of  pollock  in  the  directed  pollock  fshery  by  each  such  vess^  in  1997  in  such  a  manrler  ^^  Se^reJ^dUnS  SS)nat^ 


7.  Application  Information 

Apphcations  must  be  submitted  to 
NMFS  (see  ADDRESSES^  Apphcations  for 
payments  under  section  207(d)(2)  must 
be  received  by  December  15,  1998,  to  be 
considered  for  disbursement. 
Apphcations  submitted  to  NMFS  must 
contain:  (1)  the  name  of  the  vessel;  (2) 
the  owner(s)  of  the  vessel;  (3)  the 
business  address(es)  and  telephone  and 
FAX  number(s)  of  owner(s);  (4)  the 
section  of  the  AFA  under  which  the 
vessel  is  eligible  to  participate;  (5)  the 
amount  of  pollock  harvested  in  the 
directed  pollock  fishery  in  the  BSAI  in 
1997;  and  (6)  evidence  supporting  the 
amount  of  pollock  harvested  in  the 
directed  pollock  fishery  in  the  BSAI  in 


1997.  NMFS  will  review  applications 
submitted  pursuant  to  section  208(h) 
and  will  issue  temporary  permits  so  that 
vessels  may  participate  in  the  1999 
directed  pollock  fishery  pending  a  final 
determination  of  eligibility. 

8.  Eligibility  Determination 

Eligibihty  to  participate  in  the 
directed  pollock  fishery  pursuant  to 
AFA  does  not  confer  any  right  of 
compensation,  monetary  or  otherwise, 
to  the  owners  of  vessels  named 
specifically  in  the  AFA  or  owners  who 
submit  applications.  When  NMFS  is 
able  to  determine  the  status  of  vessels 
under  the  LLP,  the  privilege  to 
participate  in  the  directed  pollock 
fishery  will  be  revoked  if  a  vessel  is  not 


eligible  to  participate  based  on  the 
requirements  of  the  LLP. 

9.  Paperwork  Reduction  Act 
Requirements 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
imder  control  number  0648-0366. 
Public  reporting  burden  for  this 
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ct  is  not  filed 
based  on  the 
appropriate. 


collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  soiuces, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  0MB 
(see  ADDRESSES) 

Authority:  Title  U,  Pub.  L  105-277. 

E>ated:  November  25, 1998. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-31956  Filed  11-25-98;  3:05  pm] 
BILUNO  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  112398q 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
j  Management  Coimcil  (Council)  and  its 
I  Executive  Committee,  Law  Enforcement 
I  Committee,  Large  Pelagics  Committee, 
Comprehensive  Management  Committee 
and  Tilefish  Committee  will  hold  public 
meetings. 

DATES:  The  meetings  wiU  be  held  on 
Tuesday,  December  15, 1998  to 
Thursday,  December  17, 1998.  See 
SUPPLEMENTARY  MFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Hotel  Philadelphia 
Airport,  500  Stevens  Drive, 
Philadelphia,  PA,  telephone:  610-521- 
5900. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Moore,  Ph.D.,  Acting 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council; 
'  telephone:  302-674-2331,  ext.  16. 
SUPPI.EMENTARY  information:  On 
Tuesday,  December  15th,  the  Council 
i    will  meet  from  10:00  a.m.  until  5:00 
p.m.  The  Large  Pelagics  Committee  will 
meet  from  5:00-6:00  p.m.  On 
Wednesday,  December  16th,  the 
I    Executive  Committee  will  meet  from 


8:00-9:00  a.m.  The  Tilefish  Committee 
and  Law  Enforcement  Committee  will 
meet  simultaneously  fix)m  9:00-10:00 
a.m.  The  Council,  together  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  will  meet  from 
10:00  a.m.  until  5:00  p.m.  On  Thursday, 
December  17th,  the  Comprehensive 
Management  Committee  will  meet  from 
8:00-9:00  a.m.  Council  will  meet  from 
9:00  a.m.  until  approximately  2:00  p.m. 

Agenda  items  for  this  meeting  are: 
Discussion  and  possible  adoption  of 
management  measures  for  Atlantic 
mackerel,  Illex  and  Loligo  squids,  and 
butterfish;  review  and  adopt 
Amendment  1  to  the  Monkfish  Fishery 
Management  Plan  (FMP)  for  Secretarial 
submission;  review  public  comments 
and  adopt  the  Spiny  Dogfish  FMP  for 
Secretarial  approval;  review  Highly 
Migratory  Species  (HMS)  FMPs  and 
make  possible  recommendations; 
develop  plans  for  Tilefish  FMP 
development  for  1999;  review 
Monitoring  Committee 
recommendations  and  develop 
recommendations  on  siunmer  flounder, 
scup,  and  black  sea  bass  1999 
recreational  management  measures; 
discussion  of  commercial  management 
measures  for  sunmier  flounder,  scup, 
and  black  sea  bass;  discuss  plans  for 
comprehensive  management  for  1999 
and  possible  recommendation  on  scup 
discards;  discuss  law  enforcement 
concerns  regarding  management 
measiires  for  Mid- Atlantic  FMPs; 
discussion  and  possible  adoption  of 
management  measures  for  bluefish, 
species  managed  by  the  New  England 
Council,  and  dolphin  and  wahoo,  and 
other  fishery  management  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  November  24, 1998. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-31994  Filed  11-30-98;  8:45  am) 
BILLMQ  COOE  3910-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.b.ii259eA] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  a  scientific  research  permit  (1187). 

SUMMARY:  Notice  is  hereby  given  that 
Stephen  M.H.  Connett,  St.  George's 
School,  has  applied  in  due  form  for  a 
scientific  research  permit  (1187)  to  take 
listed  sea  turtles. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  December 
31. 1998. 

ADDRESSES:  The  application  and  related 
docujnents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources.  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and  Director.  Northeast 
Region,  NMFS,  One  Blackburn  Drive. 
Gloucester,  MA  01930-2298  (978-281- 
9250). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Protected  Resources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Rogers.  Endangered  Species 
Division.  Office  of  Protected  Resources, 
(301-713-1401). 

SUPPLEMENTARY  ilFORMATION:  Stephen 
M.H.  Connett,  St.  George's  School, 
requests  a  scientific  research  permit 
under  the  authority  of  the  Endangered 
Spades  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

Mr.  Connett  has  requested  a  five-year 
scientific  research  permit  to  take  200 
logg^iead  (Caretta  caretta).  300  green 
(Chelonia  mydas),  200  hawksbill 
(^retmochelys  imbricata),  5  leatherback 
(Dermochelys  coriacea),  5  Kemp's  ridley 
(Lepidochelys  kempii).  and  5  oUve 
ridley  (Lepidochelys  olivacea)  sea 
ttutles  aimually  in  the  Northwestern 
Atlantic  Ocean  for  the  purpose  of 
obtaining  life  history  data  on  all  turtles 
captured,  and  determining  migratory 
behavior  and  habitat  utilization  of 
juvenile  turtles  captured  on  foraging 
groimds.  Turtles  will  be  captiired  by 
hand  and/or  dip  net.  weighed, 
measured,  flipper  tagged,  tissue 
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sampled  and  released  at  the  site  of 
capture.  This  is  a  continuation  of  work 
permitted  under  scientific  research 
permit  886,  which  expires  on  December 
31, 1998. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  .statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  November  25, 1998. 
Kevin  Colliiu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

IFR  Doc.  98-31995  Filed  11-30-98;  8:45  am) 


2H 

BILUNQ  CODE  3S10-22-F 

zm 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

oH 

Notification  of  Request  for  Approval  of 
Information  Collection  Activity- 
Customer  Satisfaction  Surveys 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  In  the  August  11,  1998 
Federal  Register  (63  FR  42832),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
approval  of  surveys  and  other 
information-collection  activities  to 
determine  the  kind  and  quality  of 
services  CPSC  customers  want  and 
customers'  level  of  satisfaction  with 
existing  services.  The  Commission  now 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  that  collection  of 
information. 

CPSC  will  use  the  information  it 
obtains  in  these  surveys  to  improve  its 
work  on  behalf  of  the  American  public. 
In  addition,  the  CPSC  Office  of  Planning 
and  Evaluation  will  use  information 
from  the  surveys  to  prepare  sections  of 
the  agency's  annual  performance  report 
(required  by  the  Government 
Performance  and  Results  Act  (GPRA)). 
This  information  will  provide  measures 
of  the  quality  and  effectiveness  of 
agency  efforts  related  to  three  goals  in 
its  strategic  plan  (informing  the  public, 
industry  services,  and  customer 
satisfaction). 


CPSC  will  collect  this  information  in 
several  ways,  using  contractors  and/ or 
in-house  staff.  These  ways  include  (1) 
Using  CPSC's  web  site  to  solicit 
feedback  on  the  level  of  satisfaction 
with  CPSC's  services,  (2)  using  brief 
customer  service  follow-up  queries  (on- 
line) with  samples  of  telephone  hotline 
callers,  (3)  surveying  a  sample  of  firms 
using  the  Fast-Track  Product  Recall 
Program  to  assess  their  views  and 
suggestions  for  improvements  in  the 
service  aspects  of  the  program,  (4) 
including  customer  comment  cards 
within  the  pages  of  the  Consumer 
Product  Safety  Review,  and  (5) 
conducting  mail  surveys  of  state 
partners  and  samples  of  customers  of 
the  National  Injury  Information 
Clearinghouse.  Fewer  than  10  customer 
surveys  or  information  collection 
activities  a  year  would  be  conducted 
using  this  clearance. 

Additional  Information  About  the 
Request  for  Approval  of  Information 
Collection  Activity 

Title  of  information  collection: 
Customer  Satisfaction  Surveys. 
Type  of  request:  Approval. 

Frequency  of  collection:  Occasional. 

General  description  of  respondents: 
(1)  Persons  telephoning  the  Hotline;  (2) 
persons  or  companies  contacting  the 
National  Injury  Information 
Clearinghouse  for  information;  (3)  State 
representatives  who  work  with  CPSC  on 
cooperative  programs;  (4)  firms  using 
CPSC's  Fast-Track  Product  Recall 
Program;  (5)  small  businesses  that  have 
contacted  the  CPSC's  small  business 
ombudsman;  and  (6)  other  individuals 
CPSC  is  providing  information  to,  such 
as  those  through  the  CPSC's  Office  of 
Information  and  Public  Affairs. 

Estimated  number  of  respondents: 
1,550  per  year. 

Estimated  average  number  of 
responses  per  respondent:  One  per  year. 

Estimated  number  of  responses  for  all 
respondents:  1,550  per  year. 

Estimated  number  of  hours  per 
response:  Vso  hour  each. 

Estimated  number  of  hours  for  all 
respondents:  51.7  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $620  per  year. 

Comments:  Comments  on  this  request 
for  approval  of  an  information 
collection  activity  should  be  submitted 
by  December  31,  1998  to  (1)  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  CPSC,  Office 
of  Management  and  Budget,  Washington 
DC  20503;  telephone:  (202)  395-7340, 
and  (2)  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207.  Comments  may 
be  delivered  to  the  Office  of  the 


Secretary,  room  502.  4330  East-West 
Highway,  Bethesda,  Maryland  20814. 
Comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127,  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  approval  of 
an  information  collection  activity  are 
available  from  Robert  Frye,  Director. 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone:  (301) 
504-0416,  extension  2264. 

Dated:  November  23,  1998. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  98-31857  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  6356-01-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  md 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  §  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  soliciting 
comments  concerning  its  proposed  new 
AmeriCorps  Application  for 
Membership.  This  appUcation  will  be 
used  to  screen  and  place  applicants  into 
the  various  AmeriCorps  programs,  and 
will  replace  the  previously  approved 
individual  appfications  for  the  National 
Civilian  Community  Corps  (NCCC)  and 
Volunteers  in  Service  to  America 
(VISTA).  Applicants  will  be  able  to  use 
this  single,  new  appHcation  to  apply  to 
any  of  the  AmeriCorps  programs, 
thereby  eliminating  the  need  for 
multiple  applications  should  the 
individual  wish  to  be  considered  for 
multiple  programs,  either  concurrently 
or  consecutively. 


DATES:  Writl 
submitted  tc 
ADDRESSES  i 


FOR  FURTHEI 
Susie  Zimm 
104. 
SUPPLEMENT 


UMI 
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Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accviracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utihty  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 

submitted  to  the  office  listed  in  the 

ADDRESSES  section  by  February  1, 1999. 

ADDRESSES:  Send  comments  to  the 

Corporation  for  National  and 

Community  Service,  Office  of 

AmeriCorps  Recruitment,  8th  Floor, 

Attn:  Ms.  Susie  Zimmerman,  1201  New 

York  Avenue,  N.W.  Washington,  D.C. 

20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susie  Zimmerman,  (202)  606-5000,  ext. 

104. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  past,  AmeriCorps* VISTA  and 
AmeriCorps  *NCCC  required  separate 
applications  for  their  programs.  A 
combined  member  application  will 
gather  similar  data  from  applicants, 
including  background  information, 
educational  history,  skills  and 
experience,  and  a  motivational 
statement  that  AmeriCorps  may  use  in 
evaluating  the  applicant's  suitability  for 
becoming  a  member  and  to  place  them 
in  the  most  appropriate  program(s)  that 
match  their  skills  and  interests. 

n.  Current  Action 

The  Corporation  seeks  approval  of  its 
new  AmeriCorps  Application  for 
Membership.  If  approved,  this 
application  will  streamline  the  process 
for  applicants  by  enabling  them  to 
complete  one  application  and  be 
considered  for  multiple  programs 
within  AmeriCorps.  This  new 


application  will  also  be  more  cost- 
effective  for  the  government  by 
providing  a  centralized  information 
source  and  streamlined  process  for 
receiving  applications  and  placing  them 
into  the  proper  programs. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Commimity  Service. 

T/(ye;  AmeriCorps  Application  for 
Membership. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Any  individual 
interested  in  applying  to  become  a 
member  of  AmeriCorps  *NCCC, 
AmeriCorps*  VISTA,  or  a  state  and  local 
AmeriCorps  program  located  throughout 
the  United  States. 

Total  Respondents:  Approximately 
60,000.  (Approximately  40,000 
individuals  serve  each  year  in 
AmeriCorps  programs;  (collection  totals 
are  inexact  as  the  bulk  of  these 
completed  applications  are  submitted  to 
local  programs  and  not  back  to  the 
Corporation  for  National  Service). 

Frequency:  An  applicant  need  only 
complete  the  application  once. 
Applicants  may  make  copies  of  their 
completed  forms;  and  submit  copies 
(each,  however,  with  an  original 
signature)  to  several  different 
AmeriCorps  programs  for  consideration. 

Average  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours:  45,000 
hours  (if  60,000  individuals  complete 
the  form  per  year). 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of 
the  information  collection  request;  they 
will  also  become  a  matter  of  public 
record. 

Dated:  November  24, 1998. 
Kenneth  L.  Klothen, 
General  Counsel. 
(FR  Doc.  98-31851  Filed  11-30-98;  8:45  am] 

BILLING  CODE  a05a-2»-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Reserve  Affairs. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995.  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Reserve  Affairs  announces  the  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  1,  1999. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Reserve  Affairs,  Room 
2D521,  1500-Pentagon,  Washington.  DC 
20301-1500,  ATTN:  Mr.  John  Paul 
Calles,  Special  Assistant  for  Employer 
Support  Metrics,  Washington,  DC  or  e- 
mail  at  jgalles@osd.pentagon.mil. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Mr.  John  Paul  Galles  at  703/695-1677, 
xl37. 

Title;  Associated  Form;  and  OMB 
Number:  Employer  Support  of  the 
Guard  and  Reserve  Training  and 
Service,  A  Survey  of  Employer 
Characteristics,  Opinions,  Attitudes  and 
Behaviors;  OMB  Number:  0704-[to  be 
determined  I . 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
learn  about  employer  tolerance  for 
leaves  of  absence  caused  by  the 
departure  of  National  Guard  and 
Reserve  members  from  their  workplaces 
to  attend  military  training  or  to  provide 
military  service.  Increasingly,  National 
Guard  and  Reserve  members  are  being 
called  up>on  to  provide  fi^uent  and 
protracted  service  for  national  defense. 
As  a  result,  they  are  increasingly  absent 
from  the  workplaces  of  their  hall-time 
employers.  In  order  to  sustain  and  not 
to  diminish  employer  support,  it  is 
important  to  learn  about  employer 
tolerance  of  absences  due  to  Guard/ 
Reserve  obligations,  and  how  such 
absences  can  be  least  disruptive  to  the 
employer  when  Guard  and  Reserve 
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members  are  called  to  training  or 
service. 

Affected  Public:  Employers, 
Managers,  and  Supervisors  with 
employment  oversight  in  businesses, 
both  public  and  private. 

Annual  Burden  Hours:  3600. 

Number  of  Respondents:  7200. 

Responses  per  Respondent:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Frequency:  Annually. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  employers,  managers 
and  supervisors  with  hiring/firing 
authority  within  a  diverse  set  of 
employers.  They  vary  by  size,  type  and 
location.  Results  gathered  from  this 
survey  will  provide  military  leadership 
with  new  and  important  information  to 
help  them  plan  and  manage  more 
effectively,  with  a  better  understanding 
of  the  hmits  to  removing  National  Guard 
and  Reserve  members  from  their 
workplaces  for  military  training  and 
service.  Without  this  survey,  military 
leaders  will  continue  to  utilize  Guard' 
and  Reserve  members  without  knowing 
the  impact  of  their  demands  on  the 
employer  population.  Having  a  regular 
and  consistent  survey  to  learn  about 
employer  characteristics,  opinions, 
attitudes  and  behavior  will  initially 
establish  a  baseline  and,  over  time, 
indicate  trends  regarding  employer 
tolerance  of  National  Guard  and  Reserve 
member  training  and  service. 

Dated:  November  24, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-ai917  Filed  11-30-98;  8:45  am] 

BILLING  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 
Inspector  General 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Inspector  General,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 


SUMMARY:  The  Inspector  General,  DoD, 
proposes  to  add  a  system  of  records  to 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a],  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  December  31, 
1998,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Chief,  FOIA/PA  Office,  Assistant 


Inspector  General  for  Administration, 

Information  Management,  400  Army 

Navy  Drive,  Room  405,  Arlington,  VA 

22202-2884. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Shirley  J.  Landes  at  telephone  (703)  604- 

9777 

SUPPLEMENTARY  INFORMATION:  The 

Inspector  General  notices  for  systems  of 

records  subject  to  the  Privacy  Act  of 

1974  (5  U.S.C.  552a),  as  amended,  have 

been  published  in  the  Federal  Register 

and  are  available  from  the  address 

above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  20,  1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,"  dated  February  8, 1996 
(February  20,  1996,  61  FR  6427). 

Dated:  November  24, 1998. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


GIG  17 
SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  LOCATION: 

Inspector  General,  Department  of 
Defense,  Personnel  and  Security 
Directorate,  Employee  Relations 
Division,  400  Army  Navy  Drive,  Suite 
512,  Arlington,  VA  22202-2884. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  or  a  recipient. 

CATEOORCS  OF  RECORDS  IN  THE  SYSTBfC 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  niunber.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  and  the  status  of  that 
hardship. 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 


Number,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  6331  et  seq..  Leave;  10  U.S.C. 
141,  Inspector  General;  E.O.  9397  (SSN); 
and  5  CFR  part  630. 

PURPOSE(S): 

The  file  is  used  in  managing  the  DoD 
Inspector  General  Voluntary  Leave 
Trarisfer  Program.  The  recipient's  name, 
position  data,  organization,  and  a  brief 
hardship  description  are  published 
internally  for  passive  solicitation 
purposes.  The  Social  Security  Number 
is  sought  to  effectuate  the  transfer  of 
leave  from  the  donor's  account  to  the 
recipient's  account. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(a)(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
cormected  injury  or  illness;  where  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  the 
personnel  and  pay  offices  of  the  Federal 
agency  involved  to  effectuate  the  leave 
transfer. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  OIG's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DiSPOStt«Q  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVABtUTY: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  persormel 
screening  and  computer  software. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is 
closed. 


system  MANAQI 
Chief,  Emp 
Office  of  the 
Army  Navy  I 
VA  22202-28 

NOTVICATION  PI 

Individuali 
whether  this 
information  i 
address  writt 
Freedom  of  1 
BiFanch,  Rooi 
Drive,  Arling 

Individual 
and  Social  S 

RECORD  ACCES 

Individual 
about  thems( 
system  of  ret 
written  inqu: 
Officer  at  the 

Individual 
and  Social  S 

CONTESTMORE 
The  OIG's 
and  for  conti 
appealing  in 
are  pubUshe 
may  be  obtai 
manager. 

RECORD  SOURC 
Informatio 
the  record  si 
may  be  obtai 
leave  record: 

EXEMPTIONS  Cl 

None. 
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f  THE  system: 

ive;  10  U.S.C. 
).  9397  (SSN); 


fTAINEDINTHE 
OF  USERS  AND 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Employee  Relations  Division, 
Office  of  the  Inspector  General,  400 
Anny  Navy  Drive,  Suite  512,  Arlington, 
VA  22202-2884. 

NcmncATiON  procedures: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Branch,  Room  405,  400  Army  Navy 
Drive.  Arlington,  VA  22202-2884. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

rkoro  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquires  to  the  Privacy  Act 
Officer  at  the  address  above. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTMG  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  and 
may  be  obtained  from  the  system 
manager. 

RECORO  SOURCE  CATEGORIES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  personnel  and 
leave  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  98-31916  Filed  11-30-98;  8:45  am) 
BM.LING  COOE  SCOO  <M  F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Reserve  Officers'  Training  Corps 
(ROTC)  Program  Subcommittee 

agency:  U.S.  Army  Cadet  Command. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Reserve  Officers' 
Training  Corps  (ROTC)  Program 
Subcommittee. 

Dates  of  Meeting:  8  Feb  99  thru  9  Feb 
99. 

Place  of  Meeting:  The  Pentagon, 
Washington  DC. 

Time  of  Meeting:  08:30  to  1700  on  8 
Feb  99  and  0830-1100  on  9  Feb  99. 


Proposed  Agenda:  Review  and 
discussion  of  the  status  of  Army  ROTC 
since  the  July  1998  meeting  in  Tacoma, 
WA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Spadafora,  U.S.  Army  Cadet 
Command,  ATCC-TE,  Fort  Monroe, 
Virginia  23651-5000;  phone  (757)  727- 
4595. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Subcommittee  will  review  the 
significant  changes  in  ROTC 
scholarships,  missioning,  advertising 
strategy,  marketing,  camps  and  on- 
campus  training,  the  Junior  High  School 
Program  and  ROTC  Nursing. 

2.  Meeting  of  the  Advisory  Committee 
is  open  to  the  pubUc.  Due  to  space 
Umitations,  attendance  may  be  limited 
to  those  persons  who  have  notified  the 
Advisory  Committee  Management  office 
in  writing  at  least  five  days  prior  to  the 
meeting  of  their  intent  to  attend  the 
meeting. 

3.  Any  members  of  the  pubUc  may  file 
a  written  statement  with  the  Committee 
before,  during  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
Committee  chairman  may  allow  public 
presentations  or  oral  statements  at  the 
meeting. 

4.  All  communications  regarding  this 
Advisory  conunittee  should  be 
addressed  to  Mr.  Roger  Spadafora,  U.S. 
Army  Cadet  Command,  ATCC-TE,  Fort 
Monroe,  Virginia  23651-5000, 
telephone  number  (757)  727-4595. 
Gregory  D.  Showaiter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  98-31949  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 


Department  of  the  Army 

Implementation  of  the  Defense  Table  of 
Official  Distances  (DTOD)  for  Personal 
Property  Shipments 

AGENCY:  Military  Traffic  Management 

Command,  DoD. 

ACTION:  Final  Notice  (Policy  Statement). 

SUMMARY:  The  Department  of  Defense 
(DOD)  has  decided  as  a  matter  of 
prociu«ment  policy  and  internal  agency 
procedures  to  change  the  distance 
calculation  source  used  for 
transportation  payments  and  audits  in 
the  DOD  personal  property  program. 
Beginning  on  the  effective  dates  listed 
below,  DOD  will  use  the  Defense  Table 
of  Official  Distances  (DTOD)  as  the 
standard  source  for  distance 
calculations  worldwide.  Carriers 
participating  in  the  current  Intematicnal 
and  Domestic  household  goods  program 


must  agree  to  be  bound  by  DTOD 
mileage  for  payment  and  audit 
purjjoses.  This  policy  decision  is  in 
furtherance  of  DOD's  goal  to  use  a  single 
integrated,  electronic  distance 
calculation  source  for  its  transportation 
programs.  On-going  reengineering 
initiatives  using  mileage  calculation  as 
a  basis  for  payment  and  audit  will 
transition  to  DTOD  at  the  earliest 
opportunity. 

EFFECTIVE  DATES:  April  1,  1999 
(international  shipments)  and  May  1, 
1999  (domestic  shipments). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  Moreno,  HQ,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
T-PR,  Room  625,  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050, 
telephone  (703)  681-6190,  FAX:  (703) 
681-9681. 

SUPPLEMENTARY  INFORMATION:  In 

furtherance  of  DOD's  goal  of  making  its 
transportation  programs  more  standard 
and  efficient,  the  DOD  Comptroller 
tasked  MTMC  to  find  a  commercially 
available,  integrated,  automated 
distance  calculation  source  capable  of 
supporting  all  EXDD's  transportation  and 
travel-related  requirements.  After  an 
extensive  proof  of  concept  and  market 
analysis  phase,  MTMC  contracted  to 
acquire,  install,  integrate,  and  maintain 
a  system  (DTOD)  adaptable  to  DOD's 
global  transportation  and  travel  mission 
responsibilities.  DTOD,  commercially 
known  as  PC*Miler  by  ALK  Associates, 
wiU  become  the  DOD  standau^d, 
automated  source  for  distance 
calculations  worldwide.  A  notice  of 
proposed  implementation  of  DTOD  in 
the  DOD  personal  property  program  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  Ill,  Pages  31761-31762, 
Wednesday,  June  10,  1998.  In  response 
to  tjiis  notice,  numerous  comments  were 
submitted  and  were  carefully 
considered  in  the  decision  to  implement 
this  policy  change.  Listed  below  are  the 
comments  and  MTMC's  response: 

Comment  I; The  cost  to  purchase  and 
maintain  a  separate  distance  calculation 
product  for  DOD  shipments  is  too  high. 

Response:  MTMC  is  aware  of  the 
economic  impact  implementation  of 
DTOD  may  have  on  personal  property 
carriers,  particularly  small  businesses. 
Therefore,  MTMC  did  not  mandate  that 
carriers  purchase  and  maintain  DTOD  in 
order  to  participate  in  the  DOD  personal 
property  program.  Instead,  MTMC  only 
requires  that  peirticipating  carriers  agree 
to  be  bound  by  DTOD  mileage  for 
payment  and  audit  purposes.  MTMC 
believes  that  carriers  may  choose  to 
adapt  to  the  DTOD  implementation  in  a 
varjety  of  ways,  to  include: 
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a.  Carriers  not  purchasing  DTOD  may 
rely  on  the  payment  process  to  identify 
the  distances  used  for  payment. 

b.  Carriers  may  subscribe  to  the 
DTOD-compliant  commercial  product 
(PC*Miler)  through  the  Internet  for  an 
estimated  price  of  $375  per  500  look- 
ups. 

c.  Carriers  may  purchase  and  install 
ALK's  PC*Miler  in  a  maimer  best  suited 
to  their  own  business  strategies  and 
computer  operations. 

d.  Carriers  may  explore  the  possibility 
of  acquiring  hard  copy  versions  of 
PC*Miler. 

e.  Carriers  may  rely  on  the 
comparison  of  variances  between  Rand 
McNally's  Milemaker  and  ALK's 
PC*Miler  distances  for  the  100  busiest 
traffic  lanes.  Copies  of  the  comparison 
are  available  on  request. 

Additionally.  MTMC  is  exploring 
automated  methods  of  annotating  all 
GBLs  to  reflect  the  DTOD  distance. 

Comment  2:  Serving  the  commercial 
market  and  participating  in  the  DOD 
personal  property  program  will  require 
them  to  purchase  and  maintain  two 
different  systems — one  for  DOD  and 
another  for  commercial  customers. 

Response:  MTMC  does  not  require 
carriers  to  purchase  PC*Miler  and 
maintain  two  different  distance  systems. 
Carriers  may  continue  to  use  the 
mileage  software  they  are  currently 
using.  However,  for  DOD  shipments, 
payment  and  audit  will  be  based  on  the 
DTOD  distance  calculations.  Carriers 
will  have  the  options  listed  in  Comment 
1  or  other  options  suited  to  each 
carrier's  business  strategy /business 
relationships  and  market  situation. 

Comment  3:  No  benefit  to  be  gained 
by  replacing  the  currently  used  distance 
calculation  product,  which  does  not 
need  to  be  replaced. 

Response:  In  response  to  the  National 
Performance  Review  and  other 
Government  improvement  initiatives, 
DOD  has  looked  to  find  more 
economical  and  efficient  ways  to  ' 

conduct  its  business  processes. 
Currently,  EXDD  uses  several  distance 
information  sources  and  manual 
processes  to  support  its  various 
transportation  programs.  The  result  is  a 
variance  in  distance  computations 
produced  by  different  products  and  a 
high  cost  to  DOD  for  licensing  and 
maintaining  multiple  sources.  DOD's 
DTOD  initiative  will  create  a  standard 
source  within  DOD  for  distance 
calculations  worldwide  and  will  reduce 
costs,  increase  efficiency,  and  help 
streamline  the  transportation  payment 
and  audit  process.  An  electronic 
mileage  system  enables  more  accurate 
invoice  processing,  while  reducing  the 
expense  of  auditing  and  rebilUng  for 


both  the  Government  and  carriers.  DOD 
believes  these  benefits  clearly  justify  the 
costs  associated  with  implementing 
DTOD. 

Comment  4:  DOD  claims  to  favor  use 
of  commercial  practices,  but  DTOD  is  a 
DOD-unique  product  and  not  the 
commercial  standard  in  the  household 
goods  industry. 

Response:  DTOD  is  a  commercial 
product  and  is,  therefore,  consistent 
writh  commercial  business  practices. 
DTOD  is  based  on  ALK's  PC*Miler. 
which  is  a  commercial  off-the-shelf 
product  modified  to  include  the  DOD 
standard  point  of  location  codes  (SPLCs) 
and  several  locations  within  CONUS 
and  overseas.  While  DOD  recognizes 
that  Rand  McNally  is  the  mileage  basis 
for  the  household  goods  industry's 
commercial  tariff.  DOD  points  out  that 
its  personal  property  program  is  a 
separate  system  not  directly  tied  to  the 
mileage  sources  used  in  the  commercial 
market.  Use  of  DTOD  will  move  DOD 
closer  to  a  single,  automated,  and 
widely  used  commercial  standard  for  all 
its  various  transportation  programs. 
DTOD  and  PC'Miler  will  be  subject  to 
the  same  version  control  process  and 
will  feature  delivery  systems  compatible 
with  current  commercial  usage  for  like 
products. 

Comment  5:  PC*Miler  provides 
premium  features  that  are  not  needed  by 
small  businesses. 

Response:  A  basic  (no  frills)  PC'Miler 
vdll  be  made  available  on  the  Internet 
for  an  estimated  price  of  $375  per  500 
look-ups.  It  vdll  contain  the  necessary 
information  for  mileage  verification. 

Comment  6:  PC'Miler's  routing 
system  ignores  the  reality  of  the  Alaska 
transportation  network. 

Response:  MTMC  is  currently 
working  with  representatives  from  the 
Alaska  Movers  Association  to  discuss 
the  Alaska  transportation  network.  An 
initial  meeting  was  held  on  18 
September  98  and  a  second  meeting  is 
scheduled  for  mid-November. 

Comment  7:  DOD's  intent  to  use  the 
shortest  miles  may  put  carriers 
competing  for  Government  traffic  at  a 
disadvantage  because  the  motor  carrier 
industry's  operating  systems  are  geared 
toward  the  use  of  practical  miles. 

Response:  Household  goods 
shipments  are  not  normally  over- 
dimensional  shipments  and  are, 
therefore,  routed  via  the  shortest  truck- 
navigable  route.  DOD  has  always  used 
shortest  miles  for  freight  shipments  not 
involving  munitions  or  overweight/ 
over-dimensional  cargo.  Hence,  there 
will  be  no  change  in  the  distance 
standard  used  for  household  goods 
shipments. 


Comment  8:  Carrier  information 
systems  use  AS400  and  Unix  operating 
systems.  It  is  not  clear  whether  DTOD 
will  run  on  these  larger  systems. 

Response:  DOD  has  chosen  to  use  a 
Windows  NT  operating  system. 
However,  carriers  are  free  to  license  a 
PC*Miler  version  that  will  run  on  an 
operating  system  of  their  choice.  ALK 
currently  has  versions  of  PC*Miler  for 
AS400  and  Unix  operating  systems. 

Comment  9:  System  duplicity  would 
increase  the  probability  for  error  in 
distance  5  calculations. 

Response:  DOD  transportation  and 
payment  activities,  including  DFAS. 
will  base  mileage  computations  on 
DTOD.  Transportation  audit  by  GSA 
wrill  also  be  based  on  DTOD.  PC*Miler. 
which  is  a  DTOD-compliant  commercial 
product,  and  DTOD  are  identical  and 
will  produce  consistent,  error-free 
mileages.  The  use  of  commercial 
mileage  software  other  than  PC*Miler 
may  produce  mileages  different  from 
DTOD.  In  such  instances.  DTOD  will 
govern. 

Comment  10:  Many  small  businesses 
do  not  have  updated  computer 
capability  or  do  not  use  computers. 
Response:  MTMC  reahzes  that  all 
carriers  do  not  operate  their  businesses 
in  the  same  way.  However,  current  and 
futiu^  business  practices  are  centered 
on  the  use  of  computers  in  one  way  or 
another.  As  the  business  process 
changes  to  embrace  principles  of 
electronic  commerce  (e.g.,  electronic 
data  interchange  and  electronic  funds 
transfer).  MTMC  is  anxious  to  capitalize 
on  the  economies  and  efficiencies  those 
changes  represent.  MTMC  is  confident 
that  commercial  shippers  and 
transportation  providers  are  moving  in 
the  same  direction. 

Comment  11:  PC*Miler  is  unproven 
in  industry  and  lacks  version  control. 

Response:  Currently,  over  9.500 
shippers  and  carriers  in  commercial 
transportation  are  using  PC*Miler.  The 
DTOD  project  office,  in  conjunction 
with  the  software  vendor,  wall  maintain 
precise  version  control  of  the  distance 
software  to  ensure  all  parties  (finance 
centers,  audit  agencies,  shippers,  and 
carriers)  have  the  same  version  of 
DTOD/PC*Miler  at  the  same  time. 

Comment  12:  DOD's  proposed 
implementation  of  DTOD  in  its  personal 
property  program  violates  the 
Regulatory  Flexibility  Act  by  failing  to 
include  an  initial  regulatory  flexibility 
analysis. 

Response:  DOD's  decision  to  adopt 
and  implement  a  single,  integrated 
mileage  calculation  source  is  a 
procurement  poficy  decision  that 
directly  related  to  the  basis  DOD  will 
use  to  pay  for  c<Jmmercial  transportation 
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services.  The  decision  and  steps  taken 

to  implement  it  in  DOD's  personal 

property  program  relate  to  public 

contracts  and  are  exempt  from  the 

Regulatory  Flexibility  Act,  5  U.S.C.  601- 

612.  This  policy  decision  to  implement 

a  single  distance  calculation  source  for 

procurement  purposes  is  not  considered 

rule  making  within  the  meaning  of  the 

Administrative  Procedure  Act  or  the 

Regulatory  Flexibility  Act. 

Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

IFR  Doc.  98-31950  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Implementation  of  the 
Defense  Table  of  Official  Distances 
(DTOD)  for  Passenger  Transportation 
and  Travel  Services 

AQENCY:  Military  Traffic  Management 

Command,  DoD. 

ACTION:  Final  Notice  (Policy  Statement). 

SUMMARY:  The  Department  of  Defense 
(DoD)  has  decided  as  a  matter  of 
pnjcurement  policy  and  internal  agency 
procedure  to  change  the  distance 
calculation  source  used  for  payment 
under  DoD  passenger  transportation  and 
travel  entitlement  programs.  Beginning 
on  the  effective  date,  the  DoD  virill  use 
the  Department  of  Defense  Table  of 
Distances  (DTOD)  for  computing 
highway  distances  traveled  by  the  DoD 
personnel  in  connection  with  temporary 
duty  (TDY)  or  to  permanent  change  of 
station  (PCS).  The  DTOD  will  also  be 
used  with  the  Groups  Operational 
Passenger  System  (GOP AX)  in  situations 
where  mileage  is  used  as  the  basis  for 
payment  of  commercial  transportation 
services.  Carriers  and  passenger  service 
providers  participating  in  the  DoD 
passenger  transportation  and  travel 
services  programs  must  agree  to  be 
boimd  by  the  DTOD  distance 
calculations  for  payment  and  audit 
purposes  in  all  procurements  using 
mileage-based  rates.  This  policy 
decision  is  in  furtherance  of  DoD's  goal 
to  use  a  single  integrated,  electronic 
distance  calculation  source  for  its 
passenger,  freight  and  personal  property 
programs. 
EFFECTIVE  DATE:  1  June  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Cox,  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-TC,  Room  621,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-5050; 


Telephone  (703)  681-9444;  telefax  (703) 
681-3265. 

SUPPLEMENTARY  INFORMATION: 

a.  Background 

In  furtherance  of  DoD's  goal  of  making 
its  transportation  programs,  including 
passenger  transportation  and  travel 
entitlement,  more  economical  and 
efficient,  the  DoD  Comptroller  tasked 
MTMC  to  find  a  commercially  available, 
integrated,  automated  distance 
calculation  source  capable  of  supporting 
all  DoD's  transportation  and  travel 
related  requirements.  After  an  extensive 
proof  of  concept  and  market  analysis 
phase,  MTMC  contracted  for  delivery 
and  installation  of  a  commercial-off-the- 
shelf  distance  calculation  system 
adaptable  to  DoD's  global  transportation 
and  travel  environment.  The  D'TOD, 
commercially  known  as  PC*MILER  by 
ALK  Associates,  Inc.,  will  become  the 
DoD  standard,  automated  source  for 
surface  vehicular  distance  information 
worldwide.  A  notice  of  proposed 
implementation  of  DTOD  in  DoD 
passenger  transportation  and  travel 
entitlement  programs  was  published  in 
the  Federal  Register,  Vol.  63,  No.  130. 
pages  36886-36887,  Wednesday,  July  8, 
1998.  In  response  to  this  notice,  two 
comments  were  submitted  and  were 
carefully  considered  in  the  decision  to 
implement  this  policy  change.  Concerns 
raised  by  the  comments  include: 

Concern:  The  use  of  "truck  safe"  or 
practical  mileage  to  determine  mileage 
calculation  for  personal  travel  will 
result  in  systematic  overpayment. 

Response:  "Truck  safe"  and  practical 
mileage  considers  the  use  of  the 
interstate  highway  system  and  other 
heavily  traveled  routes.  DoD  travelers 
generally  use  these  routes  and  are 
entitled  to  reimbursement  for  mileage 
traveled. 

Concern:  DTOD  will  significantly 
impact  passenger  carriers. 

Response:  Nearly  all  DoD  passenger 
movements  using  commercial 
transportation  service  providers  are 
procured  on  a  point-to-point  or  seat- 
mile  basis.  Mileage  sources  are  not  used 
in  the  payment  and  audit  process. 
Commercial  passenger  transportation 
providers  submitted  no  comments 
describing  significant  operational 
impact  resulting  from  DTOD 
implementation. 

Concern:  The  DTOD  product  lacks 
version  control  and  flexible  delivery 
systems. 

Response:  The  DoD  is  confident  that 
DTOD  includes  management  controls 
and  delivery  systems  well  suited  to  the 
DoD  and  commercial  user  movement. 


Concern:  DTOD  creates  a  DoD  unique 
system  and  is  contrary  to  commercial 
practice. 

Rasponse:  DTOD  is  based  on  ALK's 
PC*MILER  which  is  a  well-established 
and  widely  used  commercial  product. 
DTOD  will  be  accessible  through  the 
internet,  as  well  as  in  mainframe, 
personal,  computer  network  or  CD-ROM 
stand-alone  versions. 

Concern:  DTOD  will  require  costly, 
complicated  and  risky  program 
transitions. 

Response:  The  impact  of  transition  to 
DTC5D  will  be  minimal.  Passenger 
transportation  service  providers  who 
contract  on  a  mileage-based  rate  basis 
will  be  able  to  access  PC*MILER  on  the 
worldwide  web  for  a  fee  of  $375  for  500 
look-ups.  The  cost  to  the  DoD  in 
transitioning  to  DTOD  will  be  more  than 
offset  by  the  economies  and  efficiencies 
of  using,  maintaining  and  training  on  a 
standard,  integrated  distance  calculation 
product. 

Concern:  MTMC  did  not  do  an  initial 
regulatory  flexibility  analysis  as 
required  under  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 

Response:  MTMC  is  a  procurement 
activity  rather  than  a  regulatory  agency. 
The  decision  to  implement  DTOD  in 
DoD's  passenger  transportation 
acquisition  program  is  a  policy  decision 
relating  to  public  contracts  and  agency 
personnel  entitlements  and  is  not 
"rulemaking"  within  the  meaning  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
552  et  seq.,  and  is  exempt  from  its 
procedural  rules.  Implementation  of 
DTOD  in  DoD's  travel  and  travel 
entitlement  programs  involves  matters 
of  internal  agency  procedure,  namely 
the  distance  basis  for  paying  DoD 
personnel  for  travel  expenses  related  to 
temporary  duty  (TDY)  and  permanent 
change  of  station  (PCS),  and  is  also  not 
coiisidered  rulemaking. 

b.  Regulatory  Flexibility  Act 

Implementation  of  this  policy  change 
in  DoD  passenger  transportation  and 
travel  entitlement  programs  involves 
public  contracts  and  DoD  personnel 
entitlements  and  is  designed  to 
standardize  distance  calculation  in  the 
payment  and  audit  process.  This  change 
is  not  considered  rule  making  within 
the*meaning  of  the  Administrative 
Procedures  Act  or  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

c.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3051  et  seq.,  does  not  apply 
because  no  information  collection, 
reporting  or  records  keeping 
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responsibilities  are  imposed  on  offerors. 

contractors,  or  members  of  the  public. 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  98-31951  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  3710-08-P 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a},  requires  agencies  to 
publish  advanced  notice  of  any 
proposed  or  revised  computer  matching 
program  by  the  matching  agency  for 
public  comment.  The  DoD,  as  the 
matching  agency  under  the  Privacy  Act 
is  hereby  giving  notice  to  the  record 
subjects  of  a  computer  matching 
program  between  VA  and  DoD  that  their 
records  are  being  matched  by  computer. 
The  purpose  of  this  agreement  is  to 
obtain  an  accurate  reconciliation 
between  DoD/USCG  and  VA  as  to  the 
correct  pay  and  allowances  to  be  paid 
by  the  military  services  to  the 
individual  for  duty  performed  and  the 
proper  disability  compensation  or 
pension  to  be  paid  to,  or  waived  by, 
certain  veterans  in  the  Reserve  Forces. 
DATES:  This  proposed  action  will 
become  effective  December  31,  1998, 
and  matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office.  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arhngton,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a),  the 
DMDC  and  VA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program.  The  piu-pose  of  this 
agreement  is  to  obtain  an  accurate 
reconciliation  between  the  DoD/USCG 
and  VA  as  to  the  correct  pay  and 
allowances  to  be  paid  by  the  military 
services  to  the  individual  for  duty 


performed  and  the  proper  disability 
compensation  or  pension  to  be  paid  to, 
or  waived  by,  certain  veterans  in  the 
Reserve  Forces. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  DVA  to 
identify  those  individuals  who  are 
receiving  both  VA  compensation  and 
DoD/USCG  payments  for  those  periods 
when  they  are  performing  Reserve  Duty. 
By  law.  the  individual  must  waive  his 
or  her  entitlement  to  VA  disability 
compensation  or  pension  if  he  or  she 
desires  to  receive  DoD/USCG  pay  and 
allowances  for  the  period  of  duty 
performed.  This  matching  agreement 
will  result  in  an  accurate  reconciliation 
of  such  payments  by  permitting  the  VA 
to  determine  which  individuals  are 
being  paid  by  DoD/USCG  for  duty 
performed  and  are  being  paid  VA 
disability  compensation  or  pension 
benefits  for  the  same  period  of  time 
without  a  waiver  on  file  with  the  VA.  If 
this  reconciliation  is  not  done  by 
computer  matching,  but  is  done 
manually,  the  cost  would  be  prohibitive 
and  it  is  possible  that  not  all  such  dual 
payments  would  be  detected. 

A  copy  of  the  computer  matching 
agreement  between  VA  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Department  of  Veterans 
Affairs,  Veterans  Benefit 
Administration.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19,  1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  November  4,  1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  0MB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (February  20,  1996,  61 
FR  6427). 


Dated:  November  16,  1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE 
DEPARTMENT  OF  VETERANS 
AFFAIRS  AND  THE  DEPARTMENT  OF 
DEFENSE  FOR  RESERVE  PAY 
RECONCILIATION 

A.  Paticipating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Department  of  Veterans  Affairs  (VA) 
and  the  Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  VA  is  the  source  agency,  i.e., 
the  activity  disclosing  the  records  for 
the  purpose  of  the  match.  The  DMDC  is 
the  specific  recipient  activity  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  this  agreement  is  to  obtain  an 
accurate  reconciliation  between  DoD/ 
USCG  and  VA  as  to  the  correct  pay  and 
allowances  to  be  paid  by  the  military 
services  to  the  individual  for  duty 
performed  and  the  proper  disability 
compensation  or  pension  to  be  paid  to, 
or  waived  by,  certain  veterans  in  the 
Reserve  Forces.  The  agreement  will  not 
only  cover  current  individuals  receiving 
dual  payments  but  those  who  may  have 
received  them  for  Fiscal  Years  1993 
through  1997. 

C.  Authority  for  conducting  the 
match:The  legal  authority  for 
conducting  the  matching  program  is  38 
U.S.C.  5304(c)  which  provides  that  VA 
disability  compensation  or  pension 
based  upon  his  or  her  previous  military 
service  shall  not  be  paid  to  a  person  for 
any  period  for  which  such  person 
receives  active  service  pay.  10  U.S.C. 
12316  further  provides  that  a  reservist 
who  is  entitled  to  disability  payments 
due  to  his  or  her  earlier  military  service 
and  who  performs  duty  for  which  he  or 
she  is  entitled  to  DoD/USCG 
compensation  may  elect  to  receive  for 
that  duty  either  the  disability  payments 
or,  if  he  or  she  waives  such  payments, 
the  DoD/USCG  compensation  for  the 
duty  performed. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  The  VA  will  use  58  VA  21/22, 
entitled  'Compensation,  Pension,  and 
Education  and  Rehabilitation  Records  - 
VA'  first  published  on  March  3, 1976,  at 
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41  FR  924,  and  last  amended  on  April 
24. 1995,  at  60  FR  20156,  with  other 
amendments  as  cited  therein. 

2.  The  DMDC  will  use  S322.10 
DMDC,  entitled  'Defense  Manpower 
Data  Center  Data  Base',  last  pubUshed 
on  July  14, 1998  at  63  FR  37860. 

E.  Description  of  Computer  Matching 
Program:  Annually,  VA  will  submit  to 
DMDC  an  electronic  file  of  all  VA 
pension  and  disability  compensation 
beneficiaries  as  of  the  end  of  September. 
Upon  receipt  of  the  electronic  file, 
DMDC  will  match  this  file  by  SSN  with 
a  file  of  days  drilled  as  submitted  to 
DMDC  by  the  military  services  and  the 
usee.  Upon  a  SSN  match,  or  a  'hit,'  of 
both  files.  DMDC  will  provide  VA  the 
individual's  name  and  other  identifying 
data,  to  include  the  number  of  days 
drilled,  by  Fiscal  Year,  for  each  matched 
record. 

The  hits  will  be  furnished  to  VA 
which  will  be  responsible  for  verifying 
and  determining  that  the  data  in  the 
DMDC  electronic  file  is  consistent  with 
the  VA  files  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  VA  will  initiate  actions 
to  obtain  an  election  by  the  individual 
of  which  pay  he  or  she  wishes  to  receive 
and  will  be  responsible  for  making  final 
determinations  as  to  positive 
identification,  eligibility  for,  or  amounts 
of  pension  or  disability  compensation 
benefits,  adjustments  thereto,  or  any 
recovery  of  overpayments,  or  such  other 
action  as  authorized  by  law. 

The  annual  electronic  file  provided  by 
the  VA  will  contain  information  on 
approximately  2.2  million  pension  and 
disability  compensation  recipients. 

The  DMDC  computer  database  file 
contains  information  on  approximately 
885,000  DoD  and  7,000  USCG  reservists 
who  receive  pay  and  allowances  for 
performing  authorized  duty. 

VA  will  furnish  DMDC  tne  name  and 
SSN  of  all  VA  pension  and  disabiUty 
compensation  recipients  and  DMDC 
will  supply  VA  the  name,  SSN,  date  of 
birth,  and  the  niunber  of  days  drilled  by 
fiscal  year  of  each  reservist  who  is 
identified  as  a  result  of  the  match. 

F.  Inclusive  dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  public  comment 
and  review  by  Congress  and  the  Office 
of  Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  expired  and  no  comments  are 
received  and  if  no  objections  are  raised 
by  either  Congress  or  the  Office  of 
Management  and  Budget  writhin  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
be<::omes  effective  and  the  respective 
agencies  may  begin  the  exchange  at  a 
mutually  agreeable  time  on  a  annual 


basis.  By  agreement  between  VA  and 
DMDC,  the  matching  program  will  be  in 
effect  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  ArUngton, 
VA  22202-4502.  Telephone  (703)  607- 
2943. 

[FR  Doc.  9&-30996  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  SOOO-04-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice. 

agency:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  to  amend  a  record 
system. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  amendment  will  be  effective 
on  December  31, 1998,  unless  comments 
tire  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon.  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  pubUshed  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  report.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  pubUshed  in  its 
entirety. 


Dated:  November  23,  1998. 

L.  M.  Bjmiim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NCI  070-2 

SYSTBNNAME: 

Naval  Attache  Files  (February  22, 
1993,  58  FR  10695). 

CHANGES: 


SYSTBII  ux:A'noN: 

Delete  entry  and  replace  with  'Navy 
Files:  Naval  Attache  Affairs  Office, 
Office  of  Naval  Intelligence  (ONI-3). 
4251  Suitland  Road,  Washington,  DC 
20395-5720. 

Marine  Corps  Files:  Commandant  of 
the  Marine  Corps.  Headquarters,  United 
States  Marine  Corps,  (ATTN:  CI/CIRP), 
2  Navy  Annex.  Washington,  DC  20380- 
1775.' 


CATEQOmES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with  'File 
contains  copies  of  questionnaires  (i.e., 
Nav^  Attache  Background  Inventory, 
Naval  Attache  Opinion  Inventory;  Naval 
Attache  Relationship  Questionnaire; 
and  Substance  Abuse  Subtle  Screening 
Inventory  (SASSI)),  data  collected 
during  personal  interviews;  information 
&t)m  the  individual's  miUtary  persoiuiel 
file;  etc' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
provide  data  to  Navy,  Marine  Corps  and 
Defense  IntelUgence  Agency  officials  to 
determine  suitabiUty  of  Navy  and 
Marine  Corps  officer  personnel  for 
assignment  to  the  Defense  Attache 
System.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
is  provided  on  need-to-know  basis  only. 
Manual  records  are  stored  in  a 
corilroUed  access  area  and  are  accessible 
only  to  a  very  limited  number  of 
authorized  personnel  with  proper 
seciuity  clearance.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code.' 

RETENTION  AND  DtSPOSAL: 

Delete  entry  and  replace  with 
'Records  are  opened  on  individuals 
when  first  nominated  for  attache  duty. 
Records  are  destroyed  when  persormel 
are  transferred,  separated,  or  when  files 
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are  no  longer  needed,  whichever  is 
earlier.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual;  family  members;  Defense 
Security  Service;  Naval  Criminal 
Investigative  Service;  and  personnel 
files." 


N01 070-2 
SYSTEM  r4AME: 

Naval  Attache  Files. 

SYSTEM  location: 

Navy  Files:  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
(ONI-3),  4251  Suitland  Road, 
Washington,  DC  20395-5720. 

Marine  Corps  Files:  Commandant  of 
the  Marine  Corps,  Headquarters,  United 
States  Marine  Corps,  (ATTN:  CI/CIRP), 
2  Navy  Annex.  Washington,  DC  20380- 
1775. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Navy  and  Marine  Corps  Officers 
nominated  and/or  assigned  to  duty  in 
the  Defense  Attache  System  (DAS). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  copies  of  questionnaires 
(i.e..  Naval  Attache  Background 
Inventory,  Naval  Attache  Opinion 
Inventory;  Naval  Attache  Relationship 
Questionnaire;  and  Substance  Abuse 
Subtle  Screening  Inventory  (SASSI)), 
data  collected  during  personal 
interviews;  information  from  the 
individual's  military  personnel  file;  etc. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Seciuity  Act  of  1974,  as 
amended:  5  U.S.C.  301,  Departmental 
Regulations;  10  5013;  44  U.S.C.  3101; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  data  to  Navy,  Marine 
Corps  and  Defense  Intelligence  Agency 
officials  to  determine  suitability  of  Navy 
and  Marine  Corps  officer  personnel  for 
assignment  to  the  Defense  Attache 
System. 

ROUTVIE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUOWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  State  to 
determine  suitability  of  persormel  for 


security  clearances  and  assigmnent  to 
the  Defense  Attache  System. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  begiiming  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAiMNG,  AND 
DISPOSJNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  automated  files. 

retrievabiltty: 

Retrieved  by  name  and  Social 
Security  Niunber. 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are  stored  in 
a  controlled  access  area  and  are 
accessible  only  to  a  very  limited  number 
of  authorized  personnel  with  proper 
security  clearance.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code. 

RETENTION  AND  DISPOSAL: 

Records  are  opened  on  individuals 
when  first  nominated  for  attache  duty. 
Records  are  destroyed  when  personnel 
are  transferred,  separated,  or  when  files 
are  no  longer  needed,  whichever  is 
earlier. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Navy  Files:  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
(ONI-3).  4251  Suitland  Road, 
Washington,  DC  20395-5720 

Marine  Corps  Files:  Commandant  of 
the  Marine  Corps,  Headquarters,  United 
States  Marine  Corps,  (ATTN:  CI/CIRP), 
2  Navy  Annex,  Washington,  DC  20380- 
1775. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Naval 
Attache  Affairs  Office,  Office  of  Naval 
Intelligence  (ONI-3),  4251  Suitland 
Road,  Washington.  DC  20395-5720  (for 
Navy  files)  or  to  the  Commandant  of  the 
Marine  Corps,  Headquarters,  United 
States  Marine  Corps,  (ATTN:  CI/CIRP), 
2  Navy  Aimex,  Washington,  EX:  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  name  and 
Social  Security  Number  of  individual 
and  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  uTitten 
inquiries  to  the  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
(ONI-3).  4251  Suitland  Road. 


Washington.  DC  20395-5720  (for  Navy 
files)  or  to  the  Commandant  of  the 
Marine  Corps,  Headquarters,  United 
States  Marine  Corps,  (ATTN:  CI/CIRP). 
2  Navy  Annex.  Washington.  DC  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  name  and 
Social  Security  Number  of  individual 
and  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  family  members;  Defense 
Security  Service;  Naval  Criminal 
Investigative  Service;  and  persormel 
files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  98-31766  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  $000-04-F 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coilection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1,  1999. 

ADDRESSES:  Written  comments  cmd 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
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1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obUgations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  pubUshes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Siunmary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fi°om  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubfic  conmient 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quahty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

1  bated:  November  24, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  o/ Review:  Revision. 

Titie:  Data  Collection  for  Third 
International  Mathematics  and  Science 
Study— Report  (TIMSS-R). 

Frequency:  One-Time  Student 
Assessment. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
burden: 

Responses:  11,250 


Burden  Hours:  24,583 
Abstract:  In  order  to  provide 
international  benchmarks  against  which 
to  measure  the  performance  of 
American  students  in  mathematics  and 
science,  with  comparisons  of  data  for 
1995  and  1999,  and  to  measure  progress 
toward  the  U.S.  national  goal  of  being 
first  in  the  world  in  mathematics  and 
science  in  the  year  2000,  the  National 
Center  for  Education  Statistics  (NCES) 
wishes  to  repeat  TIMSS  for  the  8th 
grade  in  U.S.  schools  in  1999, 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Annual  Performance  for  the 
Student  Support  Services  (SSS) 
Program. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  800 
Burden  Hours:  3,600 

Abstract:  SSS  grantees  must  submit 
the  report  annually  so  the  Department 
can  evaluate  the  performance  of 
grantees  prior  to  awarding  continuation 
grants  and  to  assess  a  grantee's  prior 
experience  at  the  end  of  each  budget 
period.  The  Department  will  also 
aggregate  the  data  to  provide  descriptive 
information  and  analyze  program 
impact. 

[PR  Doc.  98-31893  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Public  Forum 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  information  collection 
activity. 

SUMMARY:  This  notice  announces  that 
the  National  Assessment  Governing 
Board  (NAGB)  will  submit  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
for  approval. 

The  ICR  is:  Similarities  Classification 
Validation  Research  Study  of  the 
Achievement  Levels  for  the  Writing 
National  Assessment  of  Educational 
Progress  (NAEP)  and  the  Civics  Nationed 
Assessment  of  Educational  Progress. 
DATES:  Public  comments  must  be 
submitted  on  or  before  February  1,  1999. 
ADDRESSES:  Written  comments  should 
be  submitted  by  February  1, 1999.  Mail 
to  Patricia  Hanick,  NAEP  ALS  Project 
Manager,  ACT,  Inc.,  2255  North 


Dubuque  Road,  P.O.  Box  168,  Iowa  City, 
lA  52243-0168.  Copies  of  the  complete 
ICR  and  accompanying  appendices  may 
be  obtained  from  the  NAEP  ALS  Project 
Manager  at  the  address  above. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to  Hanick@ACT.org. 
Electronic  comments  must  be  identified 
by  the  title  of  the  ICR.  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claiaied  confidential  by  marketing  any 
part  or  all  of  that  information  as 
confidential  business  information  (CBI). 
Information  so  market  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  market  confidential 
may  be  disclosed  pubUcly  by  NAGB 
without  prior  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Hanick.  NAEP  ALS  Project 
Manager,  ACT,  Inc.,  2255  North 
Dubuque  Road,  P.O.  Box  168,  Iowa  City, 
lA  52243-0168,  Telephone:  (319)  337- 
1452  or  (800)  525-6930,  e-mail: 
Hanick® ACT.  org. 

SUPPLEMENTARY  INFORMATION:  Electronic 
copies  of  this  ICR  can  be  obtained  bora 
the  contact  person  listed  above. 

L  Information  Collection  Request 

NAGB  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  Similarities  Classification 
Validation  Research  Study  of  the 
Achievement  Levels  for  the  Writing 
NAEP  and  the  Civics  NAEP. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are  civics 
and  writing  teachers  who  served  as 
grade  8  achievement  levels-setting 
(ALS)  panelists  for  pilot  studies  and 
ALS  meetings.  Additional  parties 
include  the  eighth  grade  students  of 
these  teachers  as  well  as  their  school 
administrators. 

Abstract:  The  purpose  of  this 
information  collection  activity  is  to 
gather  information  for  NAGB  relating  to 
the  issue  of  the  validity  of  the 
achievement  levels  and  the  achievement 
levels-setting  process  for  the  1998  NAEP 
in  Writing  and  in  Civics.  In  particular, 
Congress  has  denied  that  the 
achievement  levels  must  be  shown  to  be 
reasonable,  vaUd,  and  informative  to  the 
public.  The  research  design  class  for 
administration  of  an  extended  NAEP. 
The  students  to  be  assessed  are 
currently  enrolled  in  courses  taught  by 
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teachers  who  participate  in  setting  the 
achievement  levels.  The  focus  of  the 
study  is  to  assess  the  correspondence 
between  the  teachers*  estimates  of  the 
performance  of  their  students  on  this 
assessment  and  the  empirical 
performance  of  the  student  on  the 
assessment.  The  teachers  who  will  be 
asked  to  participate  in  this  study  are 
famiUar  with  the  content  of  the 
assessment  freunework  and  with  the 
pool  of  items  developed  for  the  1998 
assessment.  They  also  are  familiar  with 
the  meaning  of  the  achievement  levels 
describing  what  students  should  know 
and  be  able  to  do  and  the  abilities  of  the 
students  who  will  be  assessed.  Teachers 
will  not  know  how  their  individual 
students  performed  on  the  assessment. 
If  the  achievement  levels  are 
"reasonable,  vahd,  and  informative," 
there  should  be  relatively  high 
correspondence  between  the  teachers' 
estimates  of  performance  and  the  actual 
performance  of  students  with  respect  to 
the  achievement  levels. 

No  third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 

Burden  Statement:  The  estimated 
maximum  total  respondent  burden  is 
6957  hours,  and  the  average  burden  per 
student  is  1.92  hours.  This  is  a  one-time 
data  collection  effort.  Neither  small 
businesses  nor  other  small  entities  are 
included  in  the  survey. 

n.  Request  for  Comments 

NAGB  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
data  collection  is  an  appropriate  method 
to  determine  whether  the  achievement 
levels  are  vahd. 

(ii)  Enhance  the  accuracy,  quality,  and 
utility  of  the  information  to  be  collected. 

Records  are  kept  of  all  public 
comments  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board.  Suite  825.  800  North 
Capitol  Street.  N.W..  Washington,  D.C. 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  November  25,  1998. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

(FR  Doc.  98-31913  Filed  11-30-98;  8:45  am) 

BILLMQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  on  Management  of 
Certain  Plutonium  Residues  and  Scrub 
Alloy  Stored  at  ttie  Rocky  Flats 
Environmentzl  Technology  Site 

agency:  Department  of  Energy. 


ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  decided  to  prepare  the 
categories  of  plutonium  residues  and 
scrub  alloy  hsted  below  for  disposal  or 
other  disposition  as  specified  in  the 
Preferred  Alternative  contained  in  the 
Final  Environmental  hnpact  Statement 
on  Management  of  Certain  Plutonium 
Residues  and  Scrub  Alloy  Stored  at  the 
Rocky  Flats  Environmental  Technology 
Site  (the  Final  EIS,  DOE/EIS-0277F, 
August  1998).  The  material  categories 
covered  by  this  Record  of  Decision  are: 
(1)  Sand,  slag  and  crucible  residues,  (2) 
Direct  oxide  reduction  salt  residues  (low 
plutoniiun  concentration),  (3) 
Combustible  residues,  (4)  Plutonium 
fluoride  residues,  (5)  Ful  Flo  fiher 
media  residues,  (6)  Glass  residues,  (7) 
Graphite  residues,  (8)  Inorganic  (metal 
and  other)  residues,  and  (9)  Scrub  alloy. 
Additional  Copies:  Copies  of  the  Final 
EIS  and  this  Record  of  Decision  are 
available  in  the  public  reading  rooms 
and  Ubraries  identified  in  the  Federal 
Register  Notice  that  announced  the 
availabihty  of  the  Final  EIS  (63  FR 
46006,  August  28, 1998).  or  by  calling 
the  Center  for  Environmental 
Management  Information  at  1-800-736- 
3282  (toll  fi-ee)  or  202-863-5084  (in 
Washington,  DC). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  management  of 
plutonium  residues  and  scrub  alloy 
currently  stored  at  the  Rocky  Flats 
Environmental  Technology  Site, 
contact:  Ms.  Patty  Bubar,  Acting 
Director,  Rocky  Flats  Office  (EM-64), 
Office  of  Nuclear  Material  and  Facility 
Stabilization,  Environmental 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20565. 
Telephone:  301-903-7130. 

For  information  concerning 
development  of  the  Final  EIS  or  this 
Record  of  Decision,  contact:  Mr.  Charles 
R.  Head.  Senior  Technical  Advisor, 
Office  of  Nuclear  Material  and  Facihty 
Stabihzation  (EM-60),  Environmental 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington,  DC  20585, 
Telephone:  202-586-5151. 

For  information  on  DOE's  National 
Environmental  Pohcy  Act  (NEPA) 
process,  contact:  Ms.  Carol  Borgstrom, 
Director,  Office  of  NEPA  Pohcy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585  Telephone: 
202-586—4600,  or  leave  a  message  at  1- 
800-^72-2756. 

SUPPLEMENTARY  INFORiyiATION: 


I.  Synopsis  of  the  Decision 

The  U.S.  Department  of  Energy  (DOE) 
aimounced  issuance  of  the  Final 
Environmental  Impact  Statement  on 
Management  of  Certain  Plutonium 
Residues  and  Scrub  Alloy  Stored  at  the 
Rocky  Flats  Environmental  Technology 
Site  (the  Final  EIS.  DOE/EIS-0277F)  on 
August  28,  1998  (63  FR  46006,  August 
28,  1998).  In  the  Final  EIS,  DOE 
considered  the  potential  environmental 
impacts  of  a  proposed  action  to  prepare 
certain  plutonium  residues  and  scrub 
alloy  currently  stored  at  the  Rocky  Flats 
Environmental  Technology  Site  (Rocky 
Flats)  near  Golden,  Colorado,  for 
disposal  or  other  disposition.  After 
consideration  of  the  Final  EIS,  including 
pubhc  comments  submitted  on  the  Draft 
EIS,  and  public  comments  submitted 
following  issuance  of  the  Final  EIS,  DOE 
has  decided  to  implement  the  Preferred 
Ahemative  specified  in  the  Final  EIS  for 
the  following  categories  of  material:  (1) 
Sand,  slag  and  crucible  residues,  (2) 
Direct  oxide  reduction  salt  residues  (low 
plutonium  concentration),  (3) 
Combustible  residues,  (4)  Plutonium 
fluoride  residues,  (5)  Ful  Flo  fiher 
media  residues,  (6)  Glass  residues,  (7) 
Graphite  residues,  (8)  Inorganic  (metal 
and  other)  residues,  and  (9)  Scrub  alloy. 

Implementation  of  the  Preferred 
Alternative  will  involve  the  following: 

1.  Up  to  approximately  6,587  kg  of 
plutonium  residues  (containing  up  to 
approximately  351  kg  of  plutonium) 
will  be  processed  at  Rocky  Flats  and 
packaged  in  preparation  for  disposal  at 
the  Waste  Isolation  Pilot  Plant  (WIPP)  in 
New  Mexico.  These  residues  consist  of 
direct  oxide  reduction  salt  residues 
containing  low  concentrations  of 
plutonium,  combustible  residues,  Ful 
Flo  filter  media  residues,  glass  residues, 
graphite  residues  and  inorganic  (metal 
and  other)  residues.  The  processed 
residues  will  remain  in  storage  at  Rocky 
Flats  until  they  are  shipped  to  WIPP  for 
disposal. 

2.  Approximately  3.377  kg  of  sand, 
slag  and  crucible  residues  and 
plutonium  fluoride  residues  (containing 
approximately  271  kg  of  plutonium), 
and  approximately  700  kg  of  scrub  alloy 
(containing  approximately  200  kg  of 
plutonium)  will  be  packaged  and 
shipped  to  the  Savannah  River  Site  near 
Aiken,  South  Carohna,  where  these 
materials  will  be  stabilized  in  the  F- 
Canyon  by  chemically  separating  the 
plutonium  from  the  remaining  materials 
in  the  residues  and  scrub  alloy.  The 
separated  plutonium  will  be  placed  in 
safe  and  secure  storage,  along  with  a 
larger  quantity  of  plutonium  already  in 
storage  at  the  Savannah  River  Site,  until 
DOE  has  completed  the  Siirplus 
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Plutonium  Disposition  Environmental 
Impact  Statement  (DOE/EIS-0283, 
under  preparation,  draft  issued  in  July 
1998;  see  Section  VII.  A.  2,  below,  for 
additional  discussion  of  the  plutonium 
disposition  topic)  and  made  &ial 
decisions  on  the  disposition  of  the 
separated  plutonium.  Transiu-anic 
wastes  generated  during  the  chemical 
separations  operations  will  be  sent  to 
VVIPP  for  disposal.  Other  wastes 
generated  during  the  chemical 
separations  operations  will  be  disposed 
of  in  accordance  with  the  Savannah 
River  Site's  normal  procedures  for 
disposing  of  such  wastes. 

The  actions  summarized  above  are 
scheduled  to  take  place  at  Rocky  Flats 
between  1998  and  2004,  and  at  the 
Savannah  River  Site  between  1998  and 
2002. 

As  specified  in  Section  1.4.2  of  the 
Final  EIS,  DOE  will  issue  a  second 
Record  of  Decision  in  the  near  future 
regarding  the  remaining  categories  of 
plutonium  residues  within  the  scope  of 
the  Final  EIS,  after  consideration  of  any 
comments  submitted  during  an 
additional  public  comment  period  from 
August  28,  1998  through  October  12, 
1998.  The  material  categories  to  be 
covered  by  the  second  Record  of 
Decision  are:  (1)  Incinerator  ash 
residues,  (2)  Graphite  fines  residues,  (3) 
Inorganic  ash  residues,  (4)  Molten  salt 
extraction/electrorefining  salt  residues, 
(5)  Direct  oxide  reduction  salt  residues 
(high  plutoniima  concentration),  (6) 
High-efficiency  particulate  air  (HEP A) 
filter  media  residues,  and  (7)  Sludge 
residues. 

n.  Background 

During  the  Cold  War,  DOE  and  its 
predecessor  agencies  conducted  various 
activities  associated  with  the  production 
of  nuclear  weapons.  Several 
intermediate  products  and  wastes  were 
generated  as  a  result  of  those  operations, 
some  of  which  are  still  in  storage  at 
various  DOE  sites,  including  Rocky 
Flats.  Now  that  the  Cold  War  is  over  and 
the  United  States  has  ceased  production 
of  fissile  nuclear  weapons  materials, 
DOE  is  conducting  activities  to  safely 
manage,  clean  up,  and  dispose  of  (where 
appropriate)  the  intermediate  products 
and  wastes  from  prior  nuclear  weapons 
production  activities.  Among  the 
intermediate  products  and  wastes 
requiring  proper  management  and 
preparation  for  disposal  or  other 
disposition  are  approximately  106,600 
kg  of  plutonium  residues  and  700  kg  of 
scrub  alloy  currently  stored  at  Rocky 
flats. 

'  The  Defense  Nuclear  Facilities  Safety 
Board  (the  Board)  in  its 
Recommendation  94-1,  addressed 


health  and  safety  concerns  regarding 
various  materials  at  Rocky  Flats, 
including  the  plutonium  residues  and 
scrub  alloy.  The  Board  concluded  that 
hazards  could  arise  from  continued 
storage  of  these  materials  in  their 
current  forms  and  recommended  that 
they  be  stabilized  as  expeditiously  as 
possible.  Approximately  64,400  kg  of 
the  plutonium  residues  in  storage  at 
Rocky  Flats  contain  very  low 
concentrations  of  plutonixmi  and  are 
currently  being  stabilized  and  prepared 
for  disposal  under  the  Solid  Residue 
Treatment,  Repackaging,  and  Storage 
Environmental  Assessment/Finding  of 
No  Significant  hnpact  (DOE/EA-1120, 
April  1996).  However,  the  remaining 
42,200  kg  of  plutonium  residues,  which 
contain  higher  concentrations  of 
plutonium,  and  all  700  kg  of  scrub  alloy 
still  require  processing  for  stabifization 
and  to  prepare  them  for  disposal  or 
other  disposition.  These  materials  are 
addressed  in  the  Final  EIS. 

The  approximately  42,200  kg  of 
plutonium  residues  consist  of  nine 
heterogeneous  categories  of  materials 
(e.g.,  ashes,  salts,  combustible  materials, 
sludges,  pieces  of  glass,  pieces  of 
graphite).  On  average,  the  plutonium 
residues  contain  about  6%  plutonium 
by  weight,  although  a  small  amount  of 
the  plutonium  residues  contains  well 
above  the  average  percentage  of 
plutonium  by  weight.  For  example,  the 
315  kg  of  plutonivun  fluoride  residues 
(less  than  1  percent  of  the  material 
addressed  in  the  Final  EIS)  contains 
approximately  45%  plutoniimi  by 
weight.  The  approximately  700  k^  of 
scrub  alloy  (less  than  2  percent  of  the 
material  addressed  in  the  Final  EIS) 
consists  primarily  of  a  metalUc  alloy  of 
magnesium,  aliuninum.  americium.  and 
plutonium,  containing  approximately 
29%  plutonium  by  weight. 

Altnough  the  average  concentration  of 
plutonium  in  the  42.200  kg  of  residues 
is  small,  there  is  still  enough  plutonium 
present  (about  2,600  kg)  to  subject  the 
residues  to  a  special  set  of  requirements 
(referred  to  as  "safeguards  and  security" 
requirements)  to  maintain  control  of  the 
materials  and  ensure  that  the  plutonixun 
in  them  is  not  stolen  or  diverted  for 
illicit  use,  perhaps  in  a  nuclear  weapon. 
The  700  kg  of  scrub  alloy,  vdth  its 
greater  plutonium  concentration,  is  also 
subject  to  safeguards  and  security 
requirements.  Prior  to  disposal  or  other 
disposition  of  the  residues  and  scrub 
alloy,  action  must  be  taken  to  reduce  the 
plutonium  concentration  in  the 
materials,  make  the  plutonium  more 
difficult  to  remove  from  the  materials, 
or  otherwrise  implement  steps  to  ensure 
that  the  plutonium  would  not  be  stolen 
or  diverted  for  illicit  purposes.  This 


process  is  referred  to  as  "termination  of 
safeguards"  or  "meeting  safeguards 
termination  limits." 

Accordingly,  the  Purpose  and  Need 
for  Agency  Action  addressed  in  the 
Final  EIS  was  to  evaluate  action 
alternatives  for  processing  the 
approximately  42,200  kg  of  plutonium 
resic^ues  and  700  kg  of  scrub  alloy 
currently  in  storage  at  Rocky  Flats  to 
address  the  health  and  safety  concerns 
regarding  storage  of  the  materials,  as 
raised  by  the  Board  in  its 
Recommendation  94-1,  and  to  prepare 
the  materials  for  offsite  disposal  or  other 
disposition  (including  termination  of 
safeguards,  when  appropriate).  The 
action  alternatives  evaluated  would  be 
implemented  in  a  manner  that  supports 
closure  of  Rocky  Flats  by  2006  and 
limits  worker  exposure  and  waste 
production.  Disposal  or  other 
disposition  would  eliminate  the  health 
and  safety  concerns  associated  with 
indefinite  storage  of  these  materials. 

Subsequent  to  completion  of  the  Final 
EIS,  DOE  has  completed  its  compliance 
process  under  the  requirements  of  the 
Endangered  Species  Act.  Section  7  of 
the  Endangered  Species  Act  provides 
Federal  agencies  with  the  authority  to 
determine  whether  a  proposed  Federal 
action  may  affect  protected  species  or 
habitats  and,  if  the  agency  determines 
that  it  will  not  (i.e.,  makes  a  "no  effect" 
determination),  then  no  consultation 
with  the  Fish  and  WildUfe  Service  is 
required.  Rather  than  specifying  a  "no 
effect"  determination,  the  Final  EIS 
concludes  that  the  proposed  processing 
of  plutonium  residues  and  scrub  alloy  is 
not  likely  to  adversely  affect  threatened 
or  endangered  sf>ecies  or  critical 
habitats  in  areas  involved  in  this 
proposal.  Although  indicating  some 
effect  on  threatened  or  endangered 
species,  a  "not  likely  to  adversely 
affect"  determination  falls  short  of  a 
determination  that  a  species  or  critical 
habitat  is  likely  to  be  adversely  affected 
overall  by  the  proposed  action. 

Upon  further  review  of  the  likely 
impacts  of  the  proposed  processing, 
EXDE  concludes  that  a  "no  effect" 
determination  would  have  been  more 
appropriate  Ln  this  case  because  DOE 
does  not  believe  that  the  proposed 
processing  will  affect  protected  species 
or  critical  habitats  overall.  Therefore,  no 
consultation  with  the  Fish  and  Wildlife 
Service  is  required. 

The  decision  process  reflected  in  this 
Record  of  Decision  compUes  with  the 
reqdirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C, 
Sec.  4321  et  seq.)  and  DOE's  NEPA 
implementing  regulations  at  10  CFR  Part 
1021.  Further,  Section  308  of  the  Fiscal 
Year  1999  Energy  and  Water 
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Development  Appropriations  Act 
(Public  Law  105-245)  specifies  that 
"None  of  the  funds  in  this  Act  may  be 
used  to  dispose  of  transuranic  waste  in 
the  Waste  Isolation  Pilot  Plant  which 
contains  concentrations  of  plutonium  in 
excess  of  20  percent  by  weight  for  the 
aggregate  of  any  material  category  on  the 
date  of  enactment  of  this  Act,  or  is 
generated  after  such  date."  The 
decisions  specified  in  this  Record  of 
Decision  comply  with  the  requirements 
of  Pub.  L.  105-245. 

III.  Alternatives  Evaluated  in  the  Final 
EIS 

DOE  evaluated  the  following 
alternatives  for  management  of  the 
Rocky  Flats  plutonium  residues  and 
scrub  alloy  covered  by  this  Record  of 
Decision: 


III. A.  Alternative  1  (No  Action — 
Stabilize  and  Store) 

This  alternative  consists  of 
stabilization  or  repackaging  to  prepare 
the  material  for  interim  storage  as 
described  in  the  Rocky  Flats  Solid 
Residue  Environmental  Assessment 
(Solid  Residue  Treatment,  Repackaging, 
and  Storage  Environmental  Assessment/ 
Finding  of  No  Significant  Impact,  DOE/ 
EA-1120,  April  1996).  Under  this 
alternative,  further  processing  to 
prepare  the  material  for  disposal  or 
other  disposition  would  not  occur. 
Since  scrub  alloy  was  not  addressed  in 
the  Rocky  Flats  Solid  Residue 
Environmental  Assessment,  the  "No 
Action"  alternative  for  scrub  alloy  has 
been  defined  as  continued  storage  at 
Rocky  Flats  with  repackaging,  as 
necessary.  Under  this  alternative, 
approximately  40  percent  of  the  Rocky 
Flats  plutonium  residues  and  all  of 
Rocky  Flats  scrub  alloy  would  be  left  in 


a  form  that  would  not  meet  the 
requirements  for  termination  of 
safeguards,  thus  making  these  materials 
ineligible  for  disposal.  Thus,  while 
implementation  of  this  alternative 
would  address  the  immediate  health 
and  safety  concerns  associated  with 
near-term  storage  of  the  materials,  the 
health  and  safety  risks  associated  with 
potential  long-term  storage  of  these 
materials  would  remain.  ^ 

III.B.  Alternative  2  (Processing  Without 
Plutonium  Separation) 

Under  this  alternative,  the  materials 
would  be  processed  to  convert  them 
into  forms  that  would  meet  the 
requirements  for  termination  of 
safeguards.  The  materials  would  be 
ready  for  shipment  to  WIPP  in  New 
Mexico  for  disposal. 

The  technologies  evaluated  for  use 
under  this  alternative  for  the  material 
categories  covered  by  this  Record  of 
Decision  are  listed  in  Table  1. 


Table  1  .—Alternative  2  Processing  Technologies 


Material  category 


Sand,  slag  and  crucible  residues  

Direct  oxide  reduction  salt  residues  (low  plutonium  concentration) 

Combustible  residues  

Plutonium  fluoride  residues  s 

Ful  Fk)  filter  media  residues  

Glass  residues  

Graphite  residues  

Inorganic  (metal  and  other)  residues  

Scrub  alloy „ 


Processing  technology 


CalcinationA^itrification,  or  blend  down. 

Blend  down. 

Blend  down,  catalytic  chemical  oxidation,  or  sonic  wash. 

Blend  down. 

Blend  down  or  sonic  wash. 

CaldnationA/itrification,  blend  down,  or  sonic  wash. 

Cementation,  calcination/vitrification,  or  blend  down. 

Calcination/vitrification,  or  blend  down. 

Calcination/vitrification. 


All  of  the  technologies  specified  in 
Table  1  would  be  implemented  onsite  at 
Rocky  Flats.  The  blend  down 
technology  referred  to  in  Table  1  would 
consist  of  mixing  the  plutonium 
residues  within  the  scope  of  the  Final 
EIS  with  other,  lower  plutonium  content 
residues  that  are  also  planned  for 
disposal  in  WIPP,  or  with  inert  material, 
so  that  the  resulting  mixture  would  be 
below  the  safeguards  termination  limits. 


inc.  Alternative  3  (Processing  With 
Plutonium  Separation) 

Under  this  alternative,  the  plutonium 
residues  and  scrub  alloy  would  be 
processed  to  separate  plutonium  from 
the  material  and  concentrate  it  so  that 
the  secondary  waste  would  meet  the 
requirements  for  termination  of 
safeguards  and  be  ready  for  disposal, 
while  the  separated  and  concentrated 
plutonium  would  be  placed  in  safe  and 
secure  storage  pending  disposition  in 


accordance  with  decisions  to  be  made 
under  the  Surplus  Plutonium 
Disposition  Environmental  Impact 
Statement  (DOE/EIS-0283,  under 
preparation,  draft  issued  in  July  1998). 
DOE  would  not  use  this  plutonium  for 
nuclear  explosive  purposes. 

The  technologies  evaluated  for  use 
under  this  alternative  for  the  material 
categories  covered  by  this  Record  of 
Decision  are  listed  in  Table  2.  These 
technologies  would  be  implemented  at 
the  sites  specified  in  Table  2. 


TABLE  2.— Alternative  3  Processing  Technologies 


Material  category 


Sand,  slag  and  crucible  residues  

Direct  oxide  reduction  salt  residues  (low  pluto- 
nium concentration). 


Combustible  residues  

Plutonium  fluoride  residues  , 

Ful  Flo  filter  media  residues 
Glass  residues  


Processing  technology 


Purex  processing 

Add  dissolution/plutonium  oxide  recovery,  or 
Salt  scrub  followed  by  Purex  processing,  or  .. 


or 


Water  leach, 

Water  leach  

Mediated  electrochemical  oxidation  

Purex  processing,  or  

Add  dissolution/plutonium  oxide  recovery 

Mediated  electrochemical  oxidation  

Mediated  electrochemical  oxidation  


Processing  site 


Savannah  River  Site. 
Los  Alamos  National  Lab 
Salt  scnjb  at  Rocky  Flats,  Purex  at  the  Savan- 
nah River  Site. 
Rocky  Flats 

Los  Alamos  National  Lab. 
Rocky  Flats. 
Savannah  River  Site 
Rocky  Flats. 
Rocky  Flats. 
Rocky  Flats. 


Sand,  slag  i 

Direct  oxide 

nium  com 

Combustibk 

Plutonium  fl 
Ful  Flo  fittet 


ix  at  the  Savan- 
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Table  2. — Alternative  3  Processing  Technologies — Continued 


Material  category 


Graphite  residues 

Inorganic  (metal  arxj  other)  residues 
$crub  alloy  


Processing  technology 


Mediated  electrochemical  oxidation,  or 

Mediated  electrochemical  oxidation  

Mediated  electrochemical  oxidation,  or 

Mediated  electrochemical  oxidation  

Purex  processing 


Processing  site 


Rocky  Flats 
Savannah  River  Site. 
Rocky  Flats 
Savannah  River  Site. 
Savannah  River  Site. 


///.  D.  Alternative  4  (Combination  of 
processing  Technologies) 

'  Under  this  alternative,  the  residues 
would  be  stabiUzed  and  blended  dov^rn, 
if  necessary,  and  repackaged  in 
preparation  for  shipment  of  the  material 
to  WIPP.  Termination  of  safeguards 

!  would  be  accomplished  through  use  of 

t  a  variance  to  the  safeguards 
requirements.  A  variance  is  the  record 
of  a  review  process  whereby  DOE's 
Office  of  Safeguards  and  Security 
approves  a  proposal  by  emother  part  of 
DOE  to  terminate  safeguards  on  specific 
quantities  of  safeguarded  materials 
because  of  special  circumstances  that 
make  the  safeguards  controls 
Unnecessary.  The  variance  to  safeguards 
termination  limits  that  is  required  to 
allow  implementation  of  this  alternative 
was  approved  by  the  DOE  Office  of 
Safeguards  and  Security  after 
conducting  a  detailed  review  and 
extensive  vulnerability  assessment 
regarding  the  alternative  mechanisms 
that  would  be  used  to  protect  and 

'.  control  access  to  the  material.  The 
Office  of  Safeguards  and  Security 

'  concluded  that  the  nature  of  the 
residues,  the  relatively  low 
concentration  of  plutonium  in  the 
residues  after  blend  down  (if  necessary), 
and  the  waste  management  controls  that 
would  be  in  effect  during  the 
transportation  to  and  staging  at  WIPP 
prior  to  disposal  would  be  sufficient  to 
provide  a  level  of  protection  for  the 
materials  comparable  to  that  required  by 
safeguards. 

The  plutonimn  fluoride  residues  and 
the  scrub  alloy  were  not  analyzed  under 

j  this  alternative  because  their  higher 
plutonium  content  would  make 
application  of  a  safeguards  termination 
limit  variance  impractical.  In  addition, 
the  Ful  Flo  filter  media  residues  were 


not  analyzed  under  this  alternative 
because  they  had  not  t)een  identified  in 
the  Draft  EIS  as  materials  for  which  a 
variance  to  the  safeguards  termination 
requirements  had  been  requested. 
Accordingly,  application  of  a  variance 
to  these  materials  was  not  considered  in 
the  Final  EIS. 

///.  E.  Strategic  Managennent 
Approaches 

Theoretically,  it  would  be  possible  to 
process  all  of  the  residues  using  only 
one  of  the  alternatives  listed  atxjve  (e.g.. 
all  the  materials  would  be  processed 
luider  a  single  alternative,  except  for 
certain  material  categories  for  which 
there  is  no  processing  technology  under 
that  alternative).  Nevertheless,  in 
practice,  DOE  recognized  in  preparing 
the  EIS  that  the  most  appropriate 
technologies  were  likely  to  be  chosen 
separately  for  each  material  category  by 
selecting  from  among  the  technologies 
in  all  the  alternatives.  However,  there 
are  too  many  combinations  of  material 
categories,  processing  technologies  and 
processing  sites  to  address  each 
individual  combination  in  the  EIS  in  a 
manner  that  would  be  easily 
imderstandable.  As  a  result,  in  addition 
to  individually  evaluating  technologies 
that  could  be  used  to  implement  the 
alternatives  for  each  material  category, 
DOE  also  evaluated  several  "Strategic 
Management  Approaches".  These 
approaches  involve  compilations  of  sets 
of  processing  technologies  which  would 
allow  a  specific  management  criterion  to 
be  met.  The  management  criteria 
addressed  in  the  Strategic  Management 
Approaches  are  as  follows: 

1.  No  Action  (i.e.,  Alternative  1  discussed 
above) 

2.  Preferred  Alternative  (Discussed  in  more 
detail  in  Section  III.  F.  below) 


3.  Minimizing  Total  Processing  Duration  at 
Rocky  Flats 

4.  Minimizing  Cost 

5.  Conducting  all  Processing  at  Rocky  Flats 

6.  Conducting  the  Fewest  Actions  at  Rocky 
Flats 

7.  Processing  with  the  Maximum  Amount  of 
Plutonium  Separation 

8.  Processing  without  Plutonium  Separation 

The  decisions  on  which  technology  to 
implement  have  been  made  separately 
for  each  material  category  covered  by 
this  Record  of  Decision;  the  Strategic 
Management  Alternatives  were  merely 
illustrative.  Nevertheless,  evaluation  of 
the  Strategic  Management  Approaches 
allowed  presentation  of  the 
environmental  impacts  of  the  proposed 
action  as  one  set  of  data,  instead  of 
separate  sets  of  data  representing  the 
impacts  &t)m  management  of  each  of  the 
material  categories  individually. 
Examination  of  the  various  Strategic 
Management  Approaches  also  allowed 
DOE  and  the  public  to  determine 
whether  there  are  any  significant 
differences  between  the  impacts  that 
would  result  from  implementation  of 
one  Strategic  Management  Alternative 
as  compared  to  any  other. 

///.  F.  Preferred  Alternative 

The  preferred  alternative  was 
constructed  by  selecting  a  preferred 
technology  for  each  material  category 
from  among  the  action  alternatives  (i.e., 
Alternatives  2,  3  and  4)  described  above. 

The  technologies  that  comprise  the 
Preferred  Alternative  for  the  material 
categories  covered  by  this  Record  of 
Decision  are  listed  in  Table  3  (the  bases 
for  selection  of  these  technologies  are 
discussed  in  Section  2.4  of  the  Final 
EIS,  and  again  in  Section  VII.  of  this 
Record  of  Decision).  These  technologies 
would  he  implemented  at  the  sites 
specified  in  Table  3. 


Table  3.— Preferred  Alternative  Processing  Technologies 


Material  category 

Processing  technology 

Processing  site 

Sand,  slag  and  crucible  residues  

Direct  oxide  reduction  salt  residues  (low  pluto- 
nium concentration). 
Combustible  residues  

Plutonium  fluoride  residues  

Ful  Flo  fitter  media  residues  

Purex  processing  (Alternative  3)  

Savanruh  River  Site. 

Repackage  (Alternative  4)  

R.jcky  Flats. 
Rocky  Flats. 
Savannah  River  Site. 

Stabilize,  if  necessary,  and  repackage  (Alter- 
native 4)  (see  Note  1). 
Purex  oroc^ssino  (Alternative  3)  

Blend  down  (Altemative  2)  

Rocky  Flats. 
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Table  3.— Preferred  Alternative  Processing  Technologies— Continued 


Material  category 

Processing  technology 

Processing  site 

Glass  residues  

Stabilize  (i.e.,  neutralize  and  dry)  and  repack- 
age (Alternative  4). 
Repackage  (Alternative  4) 

Rocky  Flats. 

Rocky  Flats. 
Rocky  Flats. 
Savannah  River  Site. 

Graphite  residues 

Inorganic  (metal  and  other)  residues 

Repackage  (Alternative  4)  

Purex  processing  (Alternative  3)  

Scaib  alloy  

Note  1 — Aqueous  contaminated  residues 
would  be  stabilized  by  neutralizing  and 
drying.  Organic  contaminated  residues 
would  be  stabilized  by  thermal  desorption/ 
steam  passivation. 

rv.  Other  Factors 

In  addition  to  comparing  the 
environmental  impacts  of  implementing 
the  various  alternatives,  EXDE  also 
considered  other  factors  in  reaching  the 
decisions  announced  here.  These  other 
factors  included  issues  raised  by 
comments  received  during  scoping,  or 
on  the  Draft  and  Final  versions  of  the 
EIS.  The  other  factors  considered  are 
briefly  summarized  in  the  following 
paragraphs. 

IVj\.  Nonproliferation 

Preventing  the  spread  of  nuclear 
weapons  has  been  a  fundamental 
national  security  and  foreign  policy  goal 
of  the  United  States  since  1945.  The 
current  U.S.  policy  is  summarized  in  the 
White  House  Fact  Sheet  on 
Nonproliferation  and  Export  Control 
PoUcy,  dated  September  27,  1993.  This 
pohcy  makes  it  clear  that  the  United 
States  does  not  encourage  the  civil  use 
of  plutonium  and,  accordingly,  does  not 
itself  engage  in  plutonium  reprocessing 
(that  is.  separation  of  plutonium  from 
spent  nuclear  fuel)  for  either  nuclear 
power  or  nuclear  explosives  purposes. 
In  addition,  it  is  U.S.  policy  to  seek  to 
eliminate  where  possible  the 
accumulation  of  stockpiles  of 
plutonium. 

The  alternatives  analyzed  in  the  Final 
EIS,  including  plutonium  separation 
alternatives,  would  result  in  varying 
levels  of  risk  associated  with  potential 
use  of  the  plutonium  in  nuclear 
weapons,  either  by  the  U.S.  or  an 
adversary.  None  of  the  alternatives 
would  eliminate  the  plutonium  from  the 
current  inventory.  Nevertheless,  as 
discussed  in  Section  4.1.9  of  the  Final 
EIS,  all  of  the  action  alternatives  would 
result  in  appropriate  management  of  the 
plutonium  residues  and  scrub  alloy  to 
ensiu-e  that  they  are  not  stolen  or 
diverted  for  illicit  purposes. 
Furthermore,  all  of  the  action 
alternatives  set  the  stage  for  ending  the 
proliferation  risk  posed  by  the 
plutonium  in  the  plutonium  residues 
and  scrub  alloy  by  preparing  these 


materials  for  disposal  or  other 
disposition  in  a  form  that  is 
prohferation  resistant  (i.e.,  a  form  which 
contains  very  little  plutonium  per  unit 
weight,  from  which  the  plutonium 
would  be  especially  difficult  to  extract, 
or  for  which  other  measures  are  taken  to 
ensure  sufficient  security).  In  addition, 
because  of  the  potential  concern 
regarding  any  processing  and 
consolidating  of  plutonium  that  might 
be  accomplished  by  DOE,  the  Secretary 
of  Energy  has  committed  that  any 
separated  or  stabilized  plutonium-239 
would  be  prohibited  from  use  for 
nuclear  explosive  purposes  (Secretarial 
Action  Memorandum  approved 
December  20,  1994).  This  prohibition 
would  apply  to  plutonium-239 
separated  as  a  result  of  actions 
implemented  under  this  Record  of 
Decision. 

IV.B.  Technology  Availability  and 
Technical  Feasibility 

DOE  considered  technology 
availability  and  technical  feasibility  in 
identifying  processing  technologies  to 
be  evaluated  in  the  Final  EIS  and  in 
making  the  decisions  specified  in 
Section  VI  of  this  Record  of  Decision. 
DOE  considered  the  extent  to  which 
technology  development  would  be 
required  and  the  likelihood  of  success  of 
such  endeavors.  All  of  the  technologies 
evaluated  in  the  Final  EIS  are 
technically  feasible.  In  general, 
however,  the  more  that  processing 
technologies  vary  from  the  historical 
processes  and  facilities  used  by  DOE, 
the  greater  the  technical  uncertainty  and 
extent  to  which  new  facilities  or 
modifications  to  existing  facilities 
would  have  to  be  made  (as  discussed  in 
Section  4.17.7  of  the  Final  EIS). 

rV.C.  Timing 

DOE  considered  the  degree  to  which 
the  various  technologies  that  could 
potentially  be  used  in  management  of 
the  plutonium  residues  and  scrub  alloy 
would  support  DOE's  plans  for  cleanup 
of  the  radioactive,  chemical  and  other 
hazardous  wastes  left  after  50  years  of 
nuclear  weapons  production  by  the 
United  States,  as  outlined  in  the 
document  titled  Accelerating  Cleanup: 
Paths  to  Closure  (DOE/EM-0362,  June 


1998),  including  the  goal  of  closing 
Rocky  Flats  by  2006. 

/V.D.  Cost 

In  reaching  decisions  on  processing 
technologies,  an  important 
consideration  for  DOE  was  cost.  DOE 
evaluated  the  costs  of  implementing  the 
various  processing  technologies  for  each 
material  category  on  both  an  individual 
basis  and  collectively.  DOE  estimates  it 
would  cost  from  approximately  $428 
Million  to  $814  Million  to  implement 
the  Strategic  Management  Approaches 
(other  than  No  Action)  analyzed  in  the 
Final  EIS.  An  even  larger  expenditure 
(approximately  $1.1  Billion)  would  be 
required  to  pay  for  continued  storage  of 
the  nuclear  materials  if  DOE  chose  to 
implement  the  No  Action  alternative. 
On  the  other  hand,  DOE  expects  that  the 
annual  costs  of  operating  and 
maintaining  Rocky  Flats  facilities  will 
decrease  as  nuclear  materials  are 
removed  from  the  site.  DOE  expects 
further  reductions  in  costs  as  the  Rocky 
Flats  facilities  are  deactivated. 

V.  Comments  on  the  Final  EIS 

After  issuing  the  Final  EIS,  DOE 
received  two  letters  commenting  on  the 
preferred  alternative,  one  from 
Alternatives  in  Action,  and  the  other 
from  the  Environmental  Evaluation 
Group.  In  addition,  while  DOE  was  in 
the  process  of  distributing  the  Final  EIS, 
DOE  received  a  copy  of  a  letter  from  the 
Institute  for  Energy  and  Environmental 
Research  to  the  South  Carolina  State 
Department  of  Health  and 
Environmental  Control  commenting  on 
an  issue  that  is  relevant  to  this  Record 
of  Decision.  Finally,  during 
consultations  conducted  after 
completion  of  the  Final  EIS,  DOE 
received  a  comment  on  the  Final  EIS 
from  the  U.S.  Fish  and  Wildlife  Service 
of  the  Department  of  the  Interior.  DOE's 
responses  to  these  comments  are  as 
follows: 

V.A. 

The  letter  from  Alternatives  in  Action 
(signed  by  Virginia  Dollar  and  dated 
September  23,  1998)  expressed  a 
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preference  for  implementation  of  the  No 
Action  alternative  because  it  would  not 
involve  separation  of  plutonium;  would 
reduce  the  number  of  people  who 
would  move,  handle,  treat  and 
repackage  the  materials;  and  would 
result  in  management  of  the  materials 
close  to  their  point  of  origin.  The  No 
Action  alternative  is  fully  evaluated  in 
the  Final  EIS,  along  with  the  action 
alternatives.  Section  VII.  of  this  Record 
of  Decision  specifies  the  technologies 
that  DOE  has  decided  to  implement  for 
each  material  category  addressed  in  the 
Final  EIS  and  explains  why  DOE  chose 
those  technologies.  DOE  did  not  choose 
to  implement  the  No  Action  alternative 
for  any  material  category  because 
implementation  of  the  No  Action 
alternative  would  leave  the  plutonium 
residues  and  scrub  alloy  in  forms  that 
could  not  be  disposed  of  or  othervdse 
dispositioned.  Such  an  action  would 
only  postpone  eventual  action  necessary 
to  terminate  storage  of  these  materials 
and  would  result  in  continuation  of  the 
risks  and  costs  associated  with  their 
indefinite  storage. 

V.B. 

,      The  letter  from  the  Environmental 
Evaluation  Group  ^  (signed  by  Robert  H. 
Neill  and  dated  October  6,  1998) 
contained  several  comments  on  two 
topics,  (1)  safeguards  termination  Umits, 
and  (2)  treatment  of  ash  residues  and 
other  residues  containing  fines  or 
powder.  DOE's  responses  to  the 
.  Enviroiunental  Evaluation  Group 
'  comments  are  provided  below: 

1  V.B.I.  Safeguards  Termination  Limits 

I      The  Environmental  Evaluation  Group 
letter  raised  several  issues  that  relate  to 
"safeguards  termination  limit 
variances".  The  comments  requested 
more  details  regarding  the  process  used 
I  to  review  and  approve  applications  for 
I  variances,  and  raised  issues  relating  to 
the  basis  for  any  variances. 

The  Office  of  Safeguards  and  Security 
is  the  organization  within  DOE  that  is 
responsible  for  determining  when 
special  nuclear  materials  (such  as 
plutonium)  must  be  subject  to  physical 
safeguards  to  prevent  theft  or  diversion. 
To  that  end,  the  Office  of  Safeguards 
and  Secimty  has  established 
concentrations  of  plutoniiun  that  DOE 
organizations  use  to  determine  which 
materials  containing  plutonium  must  be 


'  The  Environmental  Evaluation  Group  is  an 
independent  group  established  in  1979  as  a  part  of 
the  New  Mexico  Institute  of  Mining  and 
Technology  with  funds  provided  to  the  State  of 
New  Mexico  by  DOE.  Pursuant  to  Pub.L  100-456, 
the  Environmental  Evaluation  Group  conducts  an 
independent  technical  evaluation  of  WIPP  to  assist 
in  ensuring  protection  of  the  environment  and  the 
public  health  and  safety. 


safeguarded  and  which  can  be  held  or 
disposed  of  without  maintaining 
physical  safeguards.  However,  the 
Office  of  Safeguards  and  Security 
recognizes  that  there  are  circumstances 
under  which  the  threat  of  theft  or 
diversion  would  be  very  small  even  if 
these  concentrations  were  exceeded. 
Accordingly,  it  has  a  procedure  under 
which  a  1X)E  site  may  petition  for  a 
variance  from  the  safeguards 
termination  limits.  To  obtain  a  variance, 
the  site  must  demonstrate  that  "  given 
the  natiu^  of  the  materials,  their 
plutoniiun  concentrations,  and  the  other 
management  controls  that  would  be  in 
effect  during  their  transportation  and 
storage — safeguards  controls  would  not 
be  needed  to  adequately  ensiu-e  that  the 
material  would  not  be  stolen  or  diverted 
for  illicit  purposes.  This  process  was 
discussed  in  Section  1.3.1  of  the  Final 
EIS. 

The  Environmental  Evaluation  Group 
letter  states  that  some  of  the  residues  are 
above  the  Economic  Discard  Limits  for 
plutoniiun.  With  the  termination  of 
plutonium  production  in  the  United 
States,  the  Economic  Discard  Limit 
concept  has  become  obsolete  and  has 
been  replaced  by  criteria  that  comprise 
DOE's  current  plutonium  disposition 
methodology.  These  criteria  include 
consideration  of  security  and 
nonproUferation,  waste  minimization 
and  costs.  All  of  these  criteria  were 
satisfied  in  the  development  of  the 
safeguards  termination  limit  variance 
associated  with  Alternative  4,  the 
Combination  Alternative  analyzed  in 
the  Final  EIS  (see  Section  HI.  D.). 

The  Environmental  Evaluation  Group 
letter  also  refers  to  the  Office  of 
Safeguards  and  Security  Version  1.2 
formula  supposedly  used  to  calculate 
safeguards  termination  limits.  The 
Version  1.2  formula  was  a  draft  proposal 
developed  in  1995  that  was  not  used  in 
the  development  of  the  safeguards 
termination  hmits  established  in  1996. 
After  detailed  technical  evaluations  of 
the  Version  1.2  formula,  DOE  concluded 
that  the  formula  had  no  relationship  to 
actual  capability  to  recover  plutonium 
fi-om  plutonium  residues  and  other 
plutonium  bearing  materials.  Therefore, 
the  formula  is  not  pertinent  to  making 
decisions  regarding  the  plutonium 
contained  in  the  Rocky  Flats  plutonium 
residue  inventory. 

Current  DOE  policies  allow  a  variance 
to  safeguards  termination  limits  to  be 
approved  for  materials  containing 
plutonium  above  the  limits  when 
vulnerability  assessments  conclude  that 
no  additional  significant  risk  would 
occur  by  approving  a  variance.  To 
support  a  veiriance  request  for  certa-n 
categories  of  plutonium  residues.  Rocky 


Flats  conducted  vulnerability  (or  risk) 
assessments.  The  vulnerabiUty 
assessments  for  the  residues  and  their 
disposition  paths  were  conducted  to 
evaluate  risks  and  determine  acceptable 
protection  measures  needed  to  mitigate 
any  unacceptable  risks.  These 
vulnerability  assessments  were 
thoroughly  reviewed  by  the  DOE  Office 
of'Safeguards  and  Security  and  were  a 
primary  basis  for  DOE's  decision  to 
gr^t  the  safeguards  termination  limit 
variance  for  the  Rocky  Flats  plutonium 
residues.  These  assessments  included 
consideration  of  all  design  based  threats 
and  adversary  capabilities  for  diversion, 
theft  and  sabotage,  not  only  at  Rocky 
Flats,  but  also  during  transportation  and 
final  staging  and  disposal  at  WIPP. 

The  Environmental  Evaluation  Group 
op{>oses  granting  a  variance  to 
safeguards  termination  limits  until  there 
is  a  review  by  affected  state  technical 
oversight  agencies  of  the  Rocky  Flats 
application,  the  Office  of  Safeguards 
and  Security  review  and  decision,  and 
the  vulnerability  assessments.  Normally 
DOE  does  not  involve  outside 
organizations,  including  state 
government  agencies,  in  the  nuclear 
safeguards  and  security  vulnerability 
review  process.  Furthermore,  the 
govertunents  of  states  potentially 
impacted  by  the  issuance  of  safeguards 
termination  limit  variances  have 
expressed  no  concerns  on  this  matter  to 
DOE.  Moreover,  the  Office  of  Safeguards 
and  Security  received  a  letter  from  the 
Director  of  the  State  of  Colorado 
Department  of  PubUc  Health  and 
Environment,  dated  December  30, 1997, 
that  strongly  endorsed  DOE's  approval 
of  Rocky  Flats  request  for  variances  to 
safeguards  termination  limits.  The  letter 
states  that"*   *   *  approval  of  the 
proposal  (a  Safeguards  Termination 
Lunit  (STL)  variance]  would  resuh  in 
processing  which  is  strictly  designed  to 
stabilize  residue  material  and  meet  the 
WIPP  Waste  Acceptance  Criteria  rather 
th^n  requiring  further  processing  only  to 
meet  STLs."  Comments  on  the  Draft  EIS 
from  the  State  of  New  Mexico 
Environment  Department  (see  Chapter  9 
of  the  Final  EIS)  include  no  mention  of 
variances  to  safeguards  termination 
limits. 

V.B.  2.  Treatment  of  Residues  Containing 
Fines  and  Powders 

The  Enviroiunental  Evaluation  Group 
recommends  that  certain  residues  that 
contain  fines  and  powders  be  "fixed"  to 
minimize  dispersibility  in  the  event  of 
accidents,  reduce  their  attractiveness  for 
diversion,  or  improve  short  and  long 
te/m  performance  in  WIPP.  The 
Enviroiunental  Evaluation  Group 
specifically  identifies  incinerator  ash. 
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graphite  fines,  inorganic  ash,  molten  salt 
extraction  salt/electrorefining  salts, 
sludges  and  HEPA  filter  residues  as 
being  subject  to  this  comment  and 
mentions  cold  ceramification  and 
vitrification  as  potential  fixation 
processes. 

DOE's  decisions  on  future 
management  of  each  material  category 
covered  by  these  comments  will  be 
included  in  the  second  Record  of 
Decision,  as  discussed  in  Section  I  of 
this  Record  of  Decision  (above). 
Nevertheless,  DOE  is  responding  to 
these  comments  in  this  Record  of 
E)ecision,  thus  making  the  responses 
available  to  the  public  sooner,  and 
addressing  the  comments  in  the  same 
dociunent  that  addresses  the  preceding 
comment  on  safeguards  termination 
limits. 

IX)E  considers  that  the  actions 
recommended  by  the  Environmental 
Evaluation  Group  to  control 
dispersibility  in  the  event  of  accidents 
under  the  preferred  alternative  are  not 
necessary.  As  stated  in  Section  2.6.1  of 
the  Final  EIS,  the  residues  would  be 
packaged  in  multiple  layers  of  sealed 
packages  specifically  to  preclude 
dispersion  if  an  accident  were  to  occur. 
The  residues  would  first  be  packaged  in 
either  metal  containers  or  plastic  bags. 
They  would  then  be  placed  in  stainless- 
steel  pipe  components,  as  appropriate, 
which  in  turn  would  be  placed  inside 
55-gallon  drums.  When  ready  for 
transport  to  WIPP,  the  drums  would  be 
placed  into  TRUPACT-II  containers, 
which  are  Type  B  shipping  packages, 
certified  by  the  Nuclear  Regulatory 
Commission  and  approved  by  the 
Department  of  Transportation.  The 
multiple  containment  afi^orded  the 
residues  would  virtually  eliminate  the 
possibility  for  their  dispersion  into  the 
environment,  even  in  the  unlikely  event 
of  an  accident. 

Concerning  the  improvement  of  short 
and  long  term  performance  in  WIPP,  the 
specific  residues  identified  by  the 
Environmental  Evaluation  Group  (and 
certain  other  residues)  do  not  require 
further  stabilization  prior  to  repackaging 
to  meet  the  WIPP  waste  acceptance 
criteria  (WIPP  WAC),  except  that  some 
of  the  sludges  would  have  to  be  filter- 
dried  and  some  of  the  HEPA  filters 
neutralization-dried  prior  to  being 
repackaged  in  order  to  meet  the  WIPP 
WAC.  This  is  discussed  in  Section  2.1 
of  the  Final  EIS.  Compliance  with  the 
WIPP  WAC  would  demonstrate  that 
requirements  for  disposal  at  WIPP  have 
been  met.  While  "fixing"  some  of  the 
residues,  as  evaluated  in  the  Final  EIS 
under  several  of  the  Alternative  2 
technologies,  could  improve 
performance  at  WIPP,  the  improvement 


would  be  modest,  and  would  be 
accompanied  by  additional  costs,  delays 
in  the  time  when  the  residues  would  be 
ready  to  leave  Rocky  Flats,  and 
additional  hazards  to  workers  who 
would  perform  the  "fixing"  process. 
Although  the  "fixing"  would  make 
extraction  of  the  plutonium  fi-om  these 
residues  more  difficult,  DOE's  analyses 
(see  Section  V.  B.  1,  above)  demonstrate 
that  the  residues  are  suitable  for 
termination  of  safeguards  (including 
consideration  of  the  potential  for 
diversion  of  the  material)  without  such 
additional  processing.  Furthermore, 
conducting  the  operations  necessary  to 
"fix"  the  residues  would  subject 
workers  to  unnecessary  radiation 
exposure.  Nevertheless,  DOE  will 
consider  all  of  the  alternatives  evaluated 
for  these  material  categories  in  the  Final 
EIS  in  the  process  of  preparing  the 
second  Record  of  Decision. 

V.C. 

The  letter  from  the  Institute  for 
Energy  and  Environmental  Research  to 
the  South  Carolina  Department  of 
Health  and  Environmental  Control 
(signed  by  Brian  Costner  and  dated 
September  24, 1998)  questioned 
whether  the  proposal  in  the  Draft  EIS  to 
ship  the  plutonium  fluoride  residues 
from  Rocky  Flats  to  the  Savannah  River 
Site  for  processing  through  the  canyons 
is  consistent  with  the  requirements  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  asserted  that 
the  public  has  been  largely  excluded 
from  the  decision  making  process  in  this 
matter. 

DOE's  management  of  the  plutonium 
fluoride  residues  will  comply  with  all 
apphcable  RCRA  requirements.  DOE 
will  transport  the  plutonium  fluoride 
residues  to  the  Savannah  River  Site  in 
compliance  with  RCRA  transportation 
requirements,  and  will  store  Uiem  there 
piu^uant  to  RCRA  storage  requirements 
prior  to  processing.  The  apphcabiUty  of 
RCRA  requirements  to  the  processing  of 
the  plutonium  fluoride  residues  in  the 
canyons  is  the  subject  of  ongoing 
discussions  between  DOE  and  the  South 
Carolina  Department  of  Health  and 
Environmental  Control. 

DOE  currently  is  in  the  process  of 
preparing  the  Surplus  Plutonium 
Disposition  Environmental  Impact 
Statement  (DOE/EIS-0283),  which 
addresses  the  extent  to  which  two 
suirplus  plutonium  disposition 
approaches  (immobilization  and  use  in 
mixed  oxide  fuel  [MOX])  would  be 
implemented.  Even  after  completion  of 
the  Surplus  Plutonium  Disposition 
Environmental  Impact  Statement, 
currently  scheduled  for  early  1999,  DOE 
does  not  expect  to  make  decisions  about 


which,  if  emy,  of  the  plutonium  to  be 
separated  in  the  canyons  would  be  used 
in  MOX  fuel  until  shortly  before  the 
material  would  be  transferred  to  a  MOX 
fabrication  facility.  Those  decisions  are 
not  expected  to  be  made  until  the 
plutoniimi  separation  operations  under 
this  Record  of  Decision  have  been 
completed. 

DOE  does  not  believe  that  the  public 
has  been  excluded  from  the  decision 
making  process  regarding  the 
management  of  the  plutonium  fluorides. 
The  public  was  provided  an  opportunity 
to  comment  on  management  of  the 
plutonium  fluoride  residues  through 
this  NEPA  process.  The  Draft  EIS 
discussed  processing  of  the  plutonium 
fluorides  in  the  Savannah  River  Site 
canyons,  followed  by  either 
immobilizing  the  separated  plutonium 
or  using  it  in  MOX  fiiel. 

V.D. 

The  comment  from  the  Fish  and 
Wildhfe  Service  (from  Craig  Miller  of 
the  Fish  and  Wildlife  Service  office  in 
Lakewood,  Colorado  on  September  4, 
1998)  pertained  to  the  listing  of  Federal 
threatened,  endangered  and  candidate 
species  that  may  be  found  on  or  in  the 
vicinity  of  Rocky  Flats,  as  provided  in 
Section  3.1.6.  Table  3-6  of  the  Final  EIS. 
During  discussions  on  the  Final  EIS 
between  DOE  and  the  Fish  and  Wildhfe 
Service  office  in  Lakewood,  Colorado, 
the  Fish  and  Wildhfe  Service  requested 
that  DOE  update  the  list  of  Federal 
threatened,  endangered  and  candidate 
species  in  Table  3-6  as  follows  (new 
entries  are  marked  with  an  *,  other 
changes  are  noted  in  italics): 

Revise  the  list  of  Federal  Endangered  Species 
to  read  as  follows: 

American  peregrine  falcon 
whooping  crane* 
eskimo  curlew* 
black-footed  ferret* 

Revise  the  list  of  Federal  Threatened  Species 
to  read  as  follows: 

bald  eagle 

pawnee  mountain  skipper* 

Mexican  spotted  owl* 

Preble's  meadow  jumping  mouse 

greenback  cutthroat  trout* 

utes  ladies-tress  orchid* 

Colorado  butterfly  plant  (proposed)*  [moved 

from  "Candidate  Species"  list] 
Canada  lynx  (proposed)* 

Revise  the  list  of  Federal  Candidate  Species 
to  read  as  follows: 

mountain  plover 
boreal  toad* 
swift  fox* 

[the  Southwest  willow  flycatcher  has  been 
deleted  from  this  list] 


VI.  New  Infi 
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VI.  New  Infbnnation 

Since  the  Final  EIS  was  issued,  DOE 
has  improved  its  estimate  of  the  number 
of  shipments  that  would  be  required  to 
transport  certain  residues  off-site  for 
processing.  While  the  amount  of 
residues  (and  the  funount  of  plutoniimi 
in  the  residues,  both  measured  in  terms 
of  their  weight)  that  would  be  shipped 
under  the  Preferred  Alternative  has  not 
changed,  the  number  of  shipments  that 
would  be  required  to  implement  the 
Preferred  Alternative  is  now  projected 
to  be  greater  than  the  number  discussed 
in  the  Final  EIS  (Chapter  2, 
"Alternatives"). 

Specifically,  routine  characterization 
of  the  sand,  slag  and  crucible  residues 
that  was  conducted  in  parallel  with 
preparation  of  the  Final  EIS  found  these 
residues  to  be  less  dense  (i.e.,  they 
occupy  more  volume  per  unit  meiss) 
than  had  been  assumed  during 

f>reparation  of  the  Final  EIS.  As  a  result, 
ess  sand,  slag  and  crucible  residues 
could  be  placed  in  any  shipping 
container,  resulting  in  a  projected 
increase  in  the  number  of  shipments 
that  would  be  required  from  Rocky  Flats 
to  the  Savannah  River  Site. 

In  addition,  the  precise  radiation 
levels  being  emitted  by  the  plutoniimi 
fluoride  residues  are  not  known  at  the 
present  time.  If  the  radiation  level 
knitted  by  the  plutonium  fluoride 
residues  is  found  to  be  higher  than  had 
been  assumed  during  preparation  of  the 
Final  EIS,  then  the  amount  of  plutonium 
fluoride  residues  that  could  be  included 
in  any  shipment  would  have  to  be 
reduced  to  avoid  exceeding  a 
transportation  regulatory  limit,  thus  also 
requiring  the  number  of  shipments  to  be 
increased.  The  actual  radiation  levels 
being  emitted  by  the  plutonium  fluoride 
residues  would  not  be  known  until  they 
were  repackaged  for  shipment.  To  avoid 
unnecessary  radiation  exposures  to 
workers,  DOE  has  deferred  taking  these 
measurements  until  the  repackaging 
operation,  when  personnel  would  have 
to  be  near  the  material  in  any  case. 
.    Finally,  if  it  becomes  necessary  to 
change  from  use  of  the  6M  shipping 
container,  the  container  assumed  in  the 
Final  EIS,  to  the  9975  shipping 
container,  the  number  of  scrub  alloy 
shipments  could  also  increase.  This  is 
due  to  the  fact  that,  after  the  9975 
container  is  certified,  DOE  will  phase 
out  use  of  the  6M  containers  as 
sufficient  numbers  of  9975  containers 
become  available,  and  the  9975 
container  can  hold  less  scrub  alloy  than 
[the  6M  container  could. 
I    Overall,  the  changes  in  the  number  of 
shipments,  as  discussed  above,  increase 
shipments  that  might  be  made  under  the 


Preferred  Alternative  from  39,  as 
estimated  in  the  Final  EIS,  to  a  current 
estimate  of  between  60  and  90 
shipments. 

DOE  has  considered  the 
environmental  impUcations  of  this 
increase  in  the  estimated  number  of 
shipments  that  would  be  necessary  to 
implement  the  Preferred  Alternative  and 
has  concluded  that  there  would  be  no 
significant  change  to  the  small  impacts 
as  estimated  in  the  Final  EIS  for  the 
following  reasons: 

VI.  A. 

First,  the  estimate  of  the  incident  free 
radiological  impacts  from  each 
individual  shipment  would  remain  the 
same  as  in  the  Final  EIS.  Such  impacts 
were  calculated  under  a  simple,  but 
conservative,  assumption  that  all 
shipments  emit  radiation  at  the 
regulatory  limit.  Accordingly,  the  total 
of  the  incident  free  radiological  impacts 
for  all  shipments  would  increase,  in 
proportion  to  the  increased  number  of 
shipments.  However,  the  incident  free 
radiological  impacts  would  remeiin  low. 
For  example,  the  highest  incident  bee 
radiological  impact  (that  of  the 
transportation  crew  for  90  shipments] 
would  be  0.0055  latent  cancer  fatalities 
(as  opposed  to  0.0024  latent  cancer 
fatalities  as  estimated  in  the  Final  EIS). 

VI.  B. 

Second,  the  radiological  impacts 
associated  with  accidents  would  remain 
unchanged  because  the  increased 
likeUhood  of  an  accident  (due  to  the 
increased  number  of  shipments)  is  offset 
by  the  decrease  in  the  amount  of 
radioactive  material  that  would  be 
present  in  an  accident  *. 

VI.  C. 

Third,  although  the  nonradiological 
impacts  (incident  free  and  accident) 
would  be  increased  in  proportion  to  the 
increased  number  of  shipments,  the 
estimate  remains  small  (approximately 
0.0012  emission  related  latent  cancer 
fatahties  and  approximately  0.010  traffic 
accident  related  fatalities  for  the  new 
shipment  values,  as  opposed  to  0.00051 
and  0.0039,  respectively,  as  estimated  in 
the  Final  EIS). 

In  svimmary,  the  transportation 
impacts  fitjm  the  current  estimated 


2  Note  that  the  radiological  impacts  of  incident 
free  transportation  and  transportation  accidents  are 
calculated  differently.  As  noted  above,  incident  free 
impacts  are  calculated  under  the  simplifying 
assumption  that  all  shipments  contain  enough 
radioactive  material  to  cause  them  to  emit  radiation 
at  the  regulatory  limit.  This  assumption  overstates 
impact  estimates  for  some  shipments,  but  more 
precise  calculations  were  not  needed  in  this  case  to 
estimate  the  nature  of  the  impacts.  Accident 
impacts,  however,  are  estimated  based  on  the  likely 
contents  of  the  shipping  containers. 


niunber  of  shipments  from  Rocky  Flats 
to  the  Savannah  River  Site  would  be 
small,  and  the  current  impact  estimates 
differ  insignificantly  from 
corresponding  estimates  presented  in 
the  Final  EIS. 

Vn.  Decision 

DOE  has  decided  to  implement  the 
proposed  action  in  the  manner 
described  in  this  section.  The 
alternatives  that  IX)E  has  decided  to 
implement  are  presented  separately 
below  for  each  material  category 
because  the  decisions  on  the  selected 
technology  were  based  on 
considerations  that  are  unique  to  the 
chemical  and  physical  characteristics  of 
the  individual  material  categories. 
Furthermore,  these  decisions  are 
independent  of  one  another  and  are  not 
connected  to  the  decisions  to  be  made 
in  t)ie  upcoming  second  Record  of 
Decision.  Although  alternative 
technologies  analyzed  in  the  EIS  might 
use  certain  common  facifities  or 
personnel,  sufficient  facility  capacity 
and  personnel  are  available  to  allow  use 
of  any  technology  without  interfering 
with  any  other. 

For  clarity  and  brevity,  this  section 
also  includes  the  discussion  of  the 
en\^ronmentally  preferable  alternative 
(as  required  by  CEQ  regulations  [40  CFR 
1505.2])  and  the  basis  for  selection  of 
the  alternative  to  be  implemented. 

The  analysis  of  alternative 
technologies  presented  in  the  Final  EIS 
indicates  that  all  of  the  alternative 
technologies,  including  those  in  the 
Preferred  Alternative  and  the  No  Action 
alternative,  would  have  only  small 
impacts  on  the  human  environment  on 
or  around  the  DOE  management  sites 
and  on  the  populations  along 
transportation  routes  (see  Sections  4.23 
and  4.24  of  the  Final  EIS).  Using 
conservative  assumptions  (i.e., 
assumptions  that  tend  to  overestimate 
risks),  the  potential  risks  from  incident- 
free  operations  and  postulated  accidents 
that  are  of  most  interest  would  be  (1) 
Those  associated  with  radiation 
exposure  to  workers  performing 
processing  operations  on  the  plutonium 
residues  and  scrub  alloy  or  near  loaded 
transportation  containers,  and  (2) 
radiation  risks  to  the  general  public  in 
and  aroiuid  the  DOE  management  sites 
and  along  the  tremsportation  routes.  The 
Final  EIS  also  estimates  (1)  the  risks 
frojn  incident-fi-ee  operations  and 
postulated  accidents  associated  with 
chemical  releases  and  transportation 
accidents;  (2)  the  amounts  of  various 
wastes  and  other  materials  that  would 
result  from  implementation  of  the 
various  alternative  technologies;  (3)  the 
cost  of  implementing  the  various 
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alternative  technologies;  (4)  the  effect  on 
nuclear  weapons  nonprohferation;  and 
(5)  air  quality  impacts. 

Environmentally  Preferable 
Alternative — Although  there  are 
differences  among  the  estimated 
impacts  for  the  various  alternatives,  the 
impacts  would  be  small  for  any  of  the 
alternative  technologies,  and  the 
magnitude  of  the  differences  in 
potential  impacts  between  alternatives 
is  small.  In  addition,  the  natuire  of  the 
potential  impacts  is  such  that 
comparing  them  is  a  very  judgmental 
process.  For  example,  under  the 
preferred  alternative  for  scrub  alloy 
(plutonium  separation),  only  61  drums 
of  transuranic  waste  would  be 
generated;  whereas  the  other  action 
alternative  for  this  material  (calcination 
and  vitrification)  would  generate  2,809 
drums  of  transuranic  waste.  However, 
the  plutonium  separation  would  also 
result  in  generation  of  200  kg  of 
separated  plutonium;  whereas 
calcination  and  vitrification  would 
result  in  no  separated  plutonium. 
Comments  received  from  members  of 
the  public  on  the  Draft  EIS  demonstrate 
that  different  individuals  would  make 
different  value  judgments  as  to  which  of 
these  product/waste  materials  is  of  most 
concern.  Furthermore,  in  addition  to 
having  no  indisputable  means  of 
identifying  which  waste  or  product 
stream  would  be  most  important  to 
minimize,  there  is  no  indisputable  way 
to  trade  off  differences  between  the 
amounts  of  various  types  of  waste  and 
separated  plutonium  against  differences 
in  levels  of  radiological  risk  or  chemical 
hazards;  or  between  risks  to  workers 
versus  risks  to  the  public  (risks  to  the 
public  would  be  lower  than  those  to 
workers  for  all  technologies  evaluated  in 
the  Final  EIS). 

In  general,  because  of  the  small  risks 
that  would  result  from  any  of  the  action 
alternatives  (as  demonstrated  by  Tables 
2-9  through  2-26,  and  4-8  through  4- 
54  of  the  Final  EIS)  and  the  absence  of 
any  clear  basis  for  discerning  an 
environmental  preference,  DOE 
concludes  that  no  one  of  the  action 
alternatives  is  clearly  environmentally 
preferable  over  any  other  action 
alternative. 

On  the  other  hand,  under  the  No 
Action  alternative,  the  materials  would 
be  left  in  storage  at  Rocky  Flats  with  no 
defined  disposal  path.  There  would  be 
additional  risk  associated  with  both  the 
indefinite  storage  and  whatever 
processing  may  ultimately  be 
determined  to  be  necessary  to  prepare 
the  material  for  ultimate  disposition. 
There  would  also  be  risks  from  potential 
degradation  of  storage  facilities  and 
containers.  Accordingly,  in 


consideration  of  the  long  term  risks  that 
would  be  associated  with 
implementation  of  the  No  Action 
alternative,  DOE  considers  that  all  of  the 
action  alternatives  are  environmentally 
preferable  over  the  No  Action 
alternative. 

The  processing  technologies  that  DOE 
has  decided  to  implement  are  as  follows 
for  each  material  category  addressed  in 
this  Record  of  Decision: 

VILA.  Sand,  Slag  and  Crucible  Residues 

vn.A.l.  Selected  Alternative 

DOE  has  decided  to  preprocess  the 
sand,  slag  and  crucible  residues  at  the 
Rocky  Flats  site  and  then  transport  them 
to  the  Savannah  River  Site  for 
stabilization  in  the  F-Canyon.  The  Purex 
process  will  be  used  to  chemically 
separate  the  plutonium  from  the  other 
residue  constituents  (i.e..  Alternative  3). 
The  separated  plutonium  will  then  be 
placed  in  storage  at  the  Savannah  River 
Site  until  it  is  dispositioned  as 
determined  by  DOE  after  completion  of 
the  Surplus  Plutonium  Disposition 
Environmental  Impact  Statement  (EKDE/ 
EIS-0283,  under  preparation,  draft 
issued  in  Jidy  1998). 

Vn.A.2.  Basis  for  the  Decision 

Transporting  the  residues  and 
processing  them  at  the  Savannah  River 
Site  was  chosen  as  the  technology  to  be 
implemented  for  this  material  category 
because  it  provides  the  most 
expeditious  approach  for  stabilization  of 
these  residues.  The  Savannah  River  Site 
is  now  processing  in  the  canyons  sand, 
slag,  and  crucible  residues  that  were 
produced  at  the  Savaimah  River  Site. 
Consideration  of  alternative  processing 
technologies  that  would  result  in 
sending  the  Rocky  Flats  sand,  slag  and 
crucible  residues  directly  to  WEPP  for 
disposal  as  transuranic  waste  revealed 
that  significant  further  characterization 
of  the  material  would  be  required  to 
verify  its  suitability  for  disposal  in 
WIPP,  due  to  the  presence  of  reactive 
calcium  in  the  residues.  Resolution  of 
the  issues  raised  by  the  reactive  calcium 
would  require  (1)  Further  testing  to 
demonstrate  that  no  more  than  5  percent 
of  the  residues  contain  enough  reactive 
calcium  to  be  pyrophoric,  (2)  approval 
by  the  Nuclear  Regulatory  Commission 
of  a  change  to  the  WIPP  TRUCON 
Shipping  Code  to  change  the  allowable 
passivated  calciiun  metal  content  from  a 
trace  (i.e.,  less  than  1  percent)  to  a 
minor  (i.e.,  1  to  10  percent)  constituent, 
and  (3)  obtaining  WIPP  certification  of 
the  material.  This  strategy,  if  successful, 
would  take  about  one  year  longer  to 
implement  than  processing  at  the 
Savannah  River  Site.  Therefore,  in 


conformance  with  Defense  Nuclear 
Facilities  Safety  Board  Recommendation 
94-1  concerning  expeditious 
stabilization  of  plutonium  bearing 
materials  to  resolve  health  and  safety 
concerns,  DOE  has  decided  to  stabilize 
the  sand,  slag  and  crucible  residues  as 
quickly  as  possible  by  transporting  them 
to  the  Savannah  River  Site  for 
processing,  even  though  this  technology 
would  cost  $25  Million  more  than  the 
more  technically  uncertain  calcination/ 
vitrification  technology  (see  Section 
4.17.7  ofthe  Final  EIS). 

The  Final  EIS  specified  that  any 
plutonium  separated  under  any 
alternative  analyzed  in  this  EIS  would 
be  disposed  of  using  the  immobilization 
process.  (Final  EIS,  page  2-2.)  Upon 
further  review,  DOE  has  decided  for  the 
following  reasons  not  to  make  a 
determination  at  this  time  on  the 
disposition  of  any  plutonium  separated 
under  the  decisions  announced  in  this 
ROD.  In  December  1996.  DOE  published 
the  Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Final 
Programmatic  Environmental  Impact 
Statement  (DOE/EIS-0229.  the  PEIS). 
That  PEIS  analyzed,  among  other  things, 
the  potential  environmental 
consequences  of  alternative  strategies 
for  the  long  term  storage  and  disposition 
of  weapons-usable  plutoniiun  that  has 
been  or  may  be  declared  surplus  to 
national  security  needs.  DOE 
announced  the  Record  of  E)ecision  for 
that  PEIS  in  January  1997.  which 
outlines  an  approach  to  plutonium 
disposition  that  would  allow  for  both 
the  immobilization  of  some  of  the 
surplus  plutonium.  and  the  use  of  some 
of  the  surplus  plutonium  as  MOX  fuel 
in  existing  domestic,  commercial 
reactors  (62  FR  3014). 

As  a  follow-on  analysis  to  that  PEIS, 
DOE  is  in  the  process  of  preparing  the 
Surplus  Plutonium  Disposition 
Environmental  Impact  Statement  (DOE/ 
EIS-0283,  draft  issued  July  1998),  which 
addresses  the  extent  to  which  each  of 
the  two  surplus  plutoniimi  disposition 
approaches  (immobilization  and  MOX) 
would  be  implemented.  Thus,  at  the 
present  time,  DOE  has  not  decided  the 
extent  to  which  either  the 
immobilization  or  the  MOX  approach  to 
surplus  plutonium  disposition  would  be 
implemented.  Moreover,  as  noted  above, 
even  after  completion  ofthe  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement.  DOE  does  not  expect 
to  make  decisions  about  which,  if  any, 
of  the  surplus  plutoniimi  would  be  used 
in  MOX  fuel  until  shortly  before  any 
such  material  would  be  transferred  to  a 
MOX  fabrication  facility.  Thus,  DOE 
believes  at  this  time  it  is  appropriate  not 
to  make  any  commitment  as  to  which 


VII.  B.  Dire 
Residues  (i 

vn.  B.  1.  S< 
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approach  would  be  implemented  for  the 
disposition  of  any  plutonium  to  be 
separated  under  the  decisions 
announced  in  this  Record  of  Decision. 

The  plutonium  declared  to  be  surplus 
includes  any  weapons-useable 
plutonium  resulting  from  the 
stabilization  (for  health  and  safety 
reasons)  of  the  Rocky  Flats  plutonium 
residues  and  scrub  alloy  discussed 
under  this  Record  of  Decision.  As  a 
result,  weapons-useable  plutonimn  that 
is  separated  under  actions  from  this 
Record  of  Decision  is  a  candidate  for 
both  of  the  surplus  weapons-useable 
plutoniimi  disposition  alternatives  that 
have  been  identified  by  DOE  (i.e.,  MOX 
and  immobiUzation). 

VII.  B.  Direct  Oxide  Reduction  Salt 
Residues  (low  plutonium  concentration) 

Vn.  B.  1.  Selected  Alternative 

DOE  has  decided  to  repackage  the  low 
plutoniimi  concentration  direct  oxide 
reduction  salt  residues  to  prepare  them 
for  disposal  in  WIPP  (Alternative  4).  A 
portion  of  these  residues  may  be  pyro- 
oxidized,  if  this  additional  processing  is 
found  to  be  necessary  during 
examination  of  the  residues  prior  to 
repackaging.  Ehuing  the  repackaging 
operation,  the  residues  may  be  mixed 
with  other,  lower  plutoniimi 
concentration  residues  from  the  same 
material  category,  or  with  an  inert 
material. 

vn.  B.  2.  Basis  for  the  Decision 

Repackaging  at  Rocky  Flats  was 
chosen  as  the  technology  to  be 
implemented  for  this  material  category 
because  it  is  the  simplest  and  least 
costly  of  all  processing  technologies 
considered,  and  the  one  that  will  allow 
DOE  to  complete  processing  and  ready 
the  material  for  disposal  most 
expeditiously.  This  approach  will  also 
allow  use  of  resources  that  would 
otherwise  be  required  to  manage  these 
residues  to  speed  up  other  activities 
required  to  close  the  site. 

'  VU,  C.  Combustible  Residues 

vn.  C.  1.  Selected  Alternative 

DOE  has  decided  to  stabilize,  if 
necessary,  and  repackage  the 
:  combustible  residues  to  prepare  them 
for  disposal  in  WIPP  (Alternative  4). 
Aqueous-contaminated  combustible 
residues  wall  be  neutralized  and  dried, 
with  any  fines  stabiUzed  by  cementation 
or  repackaging.  Organic  contaminated 
combustible  residues  wrill  be  stabilized 
with  a  combination  of  washing,  low- 
temperature  thermal  desorption, 
stabilization  of  plutonium  fines,  mixing 
with  an  absorbent  material,  and 
cementation.  Dry  combustible  residues 


will  just  be  repackaged  because  they  are 
in  a  form  that  does  not  require 
stabilization.  Ehuing  the  repackaging 
operation,  the  residues  may  be  mixed 
with  other,  lower  plutonium 
concentration  residues  from  the  same 
material  category,  or  with  an  inert 
material. 

VII.  C.  2.  Basis  for  the  Decision 

Stabilizing  and  repackaging  at  Rocky 
Flats  was  chosen  as  the  technology  to  be 
implemented  for  this  material  category 
because  it  is  the  simplest  of  all 
processing  technologies  considered  and 
the  one  that  will  allow  the  site  to 
complete  processing  and  ready  the 
material  for  disposal  most 
expeditiously.  This  approach  wall  also 
allow  use  of  the  resources  that  would 
otherwise  be  required  to  manage  these 
residues  to  speed  up  completion  of 
other  activities  required  to  close  the  site. 
Finally,  selection  of  stabilization  and 
repackaging  avoids  the  technical 
uncertainty  (discussed  in  Section  4.17.7 
of  the  Final  EIS)  that  would  be 
associated  with  implementation  of  the 
$10  Million  less  expensive  blend  down 
alternative. 

VII.  D.  Plutonium  Fluoride  Residues 

vn.  D.  1.  Selected  Alternative 

DOE  has  decided  to  transport  the 
plutonium  fluoride  residues  to  the 
Savannah  River  Site  and  use  the  F- 
Canyon  to  stabilize  the  material  (i.e.. 
Alternative  3).  The  separated  plutonium 
will  then  be  placed  in  storage  at  the 
Savannah  River  Site  until  it  is 
dispositioned  as  determined  by  DOE 
after  completion  of  the  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement  (under  preparation — 
see  Section  VII.  A.  2.  above).  No 
decision  concerning  the  final 
disposition  of  any  plutonium  separated 
from  the  plutonium  fluoride  residues, 
however,  is  expected  in  the  near  future, 
and  not  until  after  completion  of  the 
plutonium  separation  operations  at  the 
Savannah  River  Site.  Even  after 
completion  of  the  Surplus  Plutonium 
Deposition  Environmental  Impact 
Statement,  currently  scheduled  for  early 
1999,  DOE  expects  to  make  decisions 
about  which,  if  any,  of  the  plutonium 
would  be  used  in  MOX  fuel  shortly 
before  the  matericd  would  be  transferred 
to  a  MOX  fabrication  facihty.  As  a 
result,  DOE  does  not  expect  to  know 
soon  whether  the  separated  plutonium 
will  be  used  in  MOX  fuel  and  will  keep 
it  in  storage  pending  such  a  decision. 

vn.  D.  2.  Basis  for  the  Decision 

Purex  plutonium  separation  at  the 
Savannah  River  Site  was  chosen  as  the 


technology  to  be  implemented  for  this 
material  category  because  it  poses  less 
technical  risk  and  will  cost  less  than 
would  establishment  of  a  new  acid 
dissolution/plutonium  oxide  recovery 
capabiUty  at  Rocky  Flats.  Blend  down, 
while  tedmically  feasible,  would  result 
in  a  very  large  increase  in  the  amount 
of  transuranic  waste  requiring  disposal, 
and  would  result  in  higher  costs. 

VZr.  E.  Ful  Flo  Filter  Media  Residues 

vn.  E.  1.  Selected  Alternative 

DOE  has  decided  to  shred  and  blend 
down  the  Ful  Flo  filter  media  residues 
with  an  inert  material  to  below  the 
safeguards  termination  limits,  and  to 
repackage  the  product  for  disposal  in 
WffP  (Alternative  2). 

vn.  E.  2.  Basis  for  the  Decision 

Shred  and  blend  down  at  Rocky  Flats 
was  chosen  as  the  technology  to  be 
implemented  for  this  material  category 
because  the  other  alternatives  are 
aqueous  processes  that  would  be  more 
difficult  and  more  costly  to  implement. 
The  increase  in  the  amount  of  material 
to  be  disposed  of  after  blend  dovtrn  is 
much  less  of  a  concern  because  of  the 
relatively  small  amount  of  material  in 
this  category  and  the  small  amount  of 
plutonium  it  contains  (about  800  kg  of 
residues  containing  about  20  kg  of 
plutonium). 

VII.  F.  Glass  Residues 

vn.  F.  1.  Selected  Alternative 

DOE  has  decided  to  stabilize  (i.e., 
neutralize  and  dry)  and  repackage  the 
glass  residues  to  prepare  them  for 
disposal  in  WIPP  (Alternative  4).  During 
the  repackaging  operation,  the  glass 
residues  may  be  mixed  with  other, 
lower  plutonium  concentration  residues 
&x)m  the  same  material  category,  or  with 
an  inert  material. 

vn.  F.  2.  Basis  for  the  IDecision 

StabiUzing  and  repackaging  at  Rocky 
Flats  was  chosen  as  the  technology  to  be 
implemented  for  this  material  category 
because  it  is  the  simplest  and  least 
costly  of  all  processing  technologies 
considered,  and  the  one  that  will  allow 
the  site  to  complete  processing  and 
ready  the  material  for  disposal  most 
expeditiously.  This  approach  will  also 
allow  use  of  the  resources  that  would 
otherwise  be  required  to  manage  these 
residues  to  speed  up  other  activities 
required  to  close  the  site. 

VII.  G.  Graphite  Residues 

vn.  G.  1.  Selected  Alternative 

JX)E  has  decided  to  repackage  the 
graphite  residues  to  prepare  them  for 
disposal  in  WIPP  (Alternative  4).  During 
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the  repackaging  operation,  these 
residues  may  be  mixed  with  other, 
lower  plutonium  concentration  residues 
from  the  same  material  category,  or  with 
an  inert  material. 

VII.  G.  2.  Basis  for  the  Decision 

Repackaging  at  Rocky  Flats  was 
chosen  as  the  preferred  processing 
technology  for  this  material  category 
because  it  is  the  simplest  and  least 
costly  of  all  processing  technologies 
considered,  and  the  one  that  will  allow 
the  site  to  complete  processing  and 
ready  the  material  for  disposal  most 
expeditiously  and  at  least  cost.  This 
approach  will  also  allow  use  of  the 
resources  that  would  otherwise  be 
required  to  manage  these  residues  to 
speed  up  other  activities  required  to 
close  the  site. 

VII.  H.  Inorganic  (Metal  and  Other) 
Residues 

VII.  H.  1.  Selected  Alternative 

DOE  has  decided  to  repackage  the 
inorganic  (metal  and  other)  residues  to 
prepare  them  for  disposal  in  WIPP 
(Alternative  4).  During  the  repackaging 
operation,  these  residues  may  be  mixed 
with  other,  lower  plutonium 
concentration  residues  from  the  same 
material  category,  or  with  an  inert 
material. 

VII.  H.  2.  Basis  for  the  Decision 

Repackaging  at  Rocky  Flats  was 
chosen  as  the  preferred  processing 
technology  for  this  material  category 
because  it  is  the  simplest  and  least 
costly  of  all  processing  technologies 
considered,  and  the  one  that  will  allow 
the  site  to  complete  processing  and 
ready  the  material  for  disposal  most 
expeditiously,  and  at  the  least  cost.  This 
approach  will  also  allow  use  of  the 
resoiu-ces  that  would  otherwise  be 
required  to  manage  these  residues  to 
speed  up  other  activities  required  to 
close  the  site. 

VII.  I.  Scrub  Alloy 

VII.  I.  1.  Selected  Alternative 

DOE  has  decided  to  package  the  scrub 
alloy,  transport  it  to  the  Savannah  River 
Site  and  use  the  F-Canyon  to  stabihze 
the  material  (i.e.,  Alternative  3).  The 
separated  plutoniimi  will  then  be  placed 
in  storage  at  the  Savannah  River  Site 
until  it  is  dispositioned  as  determined 
by  DOE  after  completion  of  the  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement  (under  preparation — 
see  Section  VII.  A.  3.  above). 

Vn.  I.  2.  Basis  for  the  Decision 

Pxirex  plutonium  separation  at  the 
Savannah  River  Site  was  chosen  as  the 


preferred  processing  technology  for  this 
material  category  because  this 
alternative  will  allow  the  most 
expeditious  and  least  expensive  removal 
of  the  scrub  alloy  from  Rocky  Flats. 
Furthermore,  scrub  alloy  has 
traditionally  been  processed  at  the 
Savannah  River  Site  using  the  Purex 
technology,  and  it  is  a  well  understood 
operation  that  has  been  demonstrated  to 
work.  By  comparison,  the  calcine  and 
vitrify  technology  (Alternative  2)  would 
involve  more  technical  risk  because 
vitrification  operations  have  never  been 
conducted  at  Rocky  Flats  on  a 
production  basis. 

VIII.  Use  of  All  Practical  Means  to 
Avoid  or  Minimize  Harm 

Implementation  of  this  decision  will 
result  in  low  environmental  and  health 
impacts.  However,  DOE  will  take  the 
following  steps  to  avoid  or  minimize 
harm  wherever  possible: 

VIII.  A. 

DOE  vifill  use  current  safety  and 
health  programs  and  practices  to  reduce 
impacts  by  maintaining  worker 
radiation  exposure  as  low  as  reasonably 
achievable  and  by  meeting  appropriate 
waste  minimization  and  pollution 
prevention  objectives. 

VIII.  B. 

DOE  will  provide  a  level  of  health  and 
safety  for  DOE  transportation  operations 
that  is  equivalent  to  or  greater  than  that 
provided  by  compliance  with  all 
applicable  Federal,  State.  Tribal,  and 
local  regulations.  In  addition  to  meeting 
apphcable  shipping  containment  and 
confinement  requirements  of  the 
Nuclear  Regulatory  Commission 
regulations  on  Packaging  and 
Transportation  of  Radioactive  Material 
(10  CFR  Part  71)  and  Department  of 
Transportation  regulations  at  49  CFR,  all 
packaging  for  transportation  of  the 
material  covered  by  this  Record  of 
Decision  will  also  be  certified  by  DOE. 
DOE  also  provides  Federal,  State,  Tribal 
and  local  authorities  with  access  to 
training  and  technical  assistance 
necessary  to  allow  them  to  safely, 
efficiently,  and  effectively  respond  to 
any  incident  involving  transportation  of 
the  materials  covered  by  this  Record  of 
Decision. 

Items  A  and  B  above  will  be 
accomplished  under  existing  business 
practices  in  the  normal  course  of 
implementing  this  Record  of  Decision. 

VIX.  Conclusion 

DOE  has  decided  to  implement  the 
Preferred  Alternative  specified  in  the 
Final  EIS  to  prepare  the  plutonium 
residue  categories  and  scrub  alloy 


specified  in  Sections  I  and  VII.  of  this 
Record  of  Decision  for  disposal  or  other 
disposition.  This  decision  is  effective 
upon  being  made  public,  in  accordance 
with  DOE'S  NEPA  implementation 
regulations  (10  CFR  1021.315).  The 
goals  of  this  decision  are  to  prepare  the 
plutonium  residues  and  scrub  alloy  for 
disposal  or  other  disposition  in  a 
manner  that  addresses  immediate  health 
and  safety  concerns  associated  with 
storage  of  the  materials  and  to  support 
Rocky  Flats'  closure.  Disposal  or  other 
disposition  of  these  materials  will  also 
eliminate  health  and  safety  concerns 
and  costs  that  would  be  associated  with 
indefinite  storage  of  these  materials. 

Issued  in  Washington,  D.C.  this  25th  day 
of  November.  1998. 
James  M.  OwendoCT, 

Acting  Assistant  Secretary  for  Environmental 
Management. 

(PR  Doc.  98-32011  Filed  11-30-98;  8:45  am) 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Petition  for 
Waiver  of  Sanyo  Electric  Co.,  Ltd., 
From  the  Department  of  Energy 
Central  Air  Conditioner  and  Central  Air 
Conditioning  Heat  Pump  Test 
Procedure.  (Case  No.  CAC-009) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

action:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Sanyo. 
Sanyo's  Petition  for  Waiver  requests  the 
Department  of  Energy  (Department  or 
DOE)  to  grant  relief  from  the  DOE  heat 
pump  test  procedure  for  the  Sanyo  lines 
of  gas  source  heat  pumps,  which  operate 
in  both  the  coofing  and  heating  modes. 
Sanyo  requests  that  the  heating  mode 
tests  be  waived  for  its  gas  burner- 
assisted  heat  pumps  because  the  DOE 
procedure  has  no  provision  for  testing 
gas  burner-assisted  heat  pumps.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than 
December  31,  1998. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy,  Case 
No.  CAC-009,  Mail  Stop  EE-43,  Room 
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-lJ-018,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9145. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Raymond,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE^3,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121, 
Telephone:  (202)  586-9611,  E-mail: 
michael.raymond@ee.doe.gov  or  Eugene 
iMargolis,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Station  GC-72,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121, 
Telephone:  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended,  which  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
heat  pumps.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions,  and  will 
determine  whether  a  product  complies 

;  with  the  applicable  energy  conservation 

.  standard.  The  test  procedures  appear  at 
10  CFR  Part  430,  Subpart  B,  Appendix 
M. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 

•creating  the  waiver  process.  45  FR 
64108.  Subsequently,  DOE  further 
amended  the  waiver  process  to  allow 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 

I  (Assistant  Secretary)  to  grant  an  Interim 

I  Waiver  from  test  procedure 

,  requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  10  CFR  Part 
430,  §  430.27(a)(2). 
The  waiver  process  allows  the 

I  Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
tnodel  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 


effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

On  March  3,  1998,  Sanyo  filed  a 
Petition  for  Waiver  and  an  Application 
for  Interim  Waiver  regarding  the  heat 
pump  tests.  On  July  21,  1998,  Sanyo 
withdrew  its  request  for  an  interim 
waiver,  Sanyo's  application  seeks  a 
Waiver  fi-om  the  DOE  test  of  heating 
mode  operation  for  its  burner-assisted 
heat  pumps  because  the  current  DOE 
test  procedure  does  not  address  burner- 
assisted  heat  pimips. 

The  Department  has  granted  a  waiver 
to  Kool-Fire  (Division  of  Friedrich 
Corporation)  for  a  burner  assisted  heat 
pump  product  similar  to  Sanyo's. 
Pursuant  to  paragraph  (b)  of  10  CFR  Part 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
Petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  Petition. 

Issued  in  Washington,  DC,  on  November 
23,  1998. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Sanyo  Electric  Co.,  Ltd. 

March  3,  1998 

ATTN:  Ms.  Christine  Ervin,  Assistant 

Secretary  for  Energy  Efficiency  and 

Renewable  Energy,  U.S.  Department  of 

Energy,  Mail  Station  EE-1,  Forrestal 

Building,  1000  Independence  Avenue,  SW, 

Washington,  DC  20585 
CC:  Mr.  T.  Hada  (Gas  Appliances),  Mr.  W.  C. 

Ryan  (Ryan  Co.,  Inc.) 
RE:  Petition  for  Waiver  and  Application  for 

Interim  Waiver  for  Sanyo  Gas  Source  Heat 

Pump 

Dear  Ms.  Ervin:  Sanyo  described  a  gas 
source  heat  pump  product  to  your  Mr.  Mike 
Raymond  and  Mr.  Ed.  Pollock  during  a 
meeting  on  June  24,  1997.  The 
recommendation  from  this  meeting  was  for 
Sanyo  to  submit  an  application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  central  air 
conditioning  heat  pump  test  procedure  for 
Sanyo's  gas  source  heat  pump.  Sanyo's 
business  plan  is  to  provide  our  unique 
cooling  and  heating  design  for  the  United 
States  domestic  market.  Our  business  will 
suffer  economic  hardship  without  a  waiver 
from  Department  of  Energy  heating  operation 
test  procedures  and  efficiency  standard  for 
this  product  line. 

Sanyo's  ductless  split  type  air  conditioner- 
gas  source  heat  pump  product  operates  as  a 
conventional  air  conditioner  for  cooling. 
Cooling  efficiency  is  to  be  evaluated  under 
DOE  test  procedures  for  the  seasonal  energy 
efficiency  ratio  (SEER)  product  rating.  The 
cooling  mode  test  procedure  is  specified  in 
10  CFR  Part  430.  Subpart  B,  Appendix  M, 
Section  2.1. 

For  heating  operation  this  product  employs 
a  fuel  gas  burner  to  apply  heat  to  the  interior 
wall  of  a  second  heat  exchanger  located  iu 
the  outdoor  section.  The  exterior  wall  of  this 


heat  exchanger  is  in  close  contact  with  tubing 
containing  a  refrigerant.  Refrigerant  is  heated 
through  intimate  contact  with  the  exterior 
wall  of  this  heat  exchanger  and  circulated  by 
the  refrigerant  compressor  from  the  outdoor 
tubing  to  the  indoor  tubing  of  the  evaporator 
coil.  The  indoor  fan  motor  and  blower  system 
extracts  heat  from  the  circulated  refrigerant 
into  the  conditioned  space.  During  heating 
of)eration  the  outdoor  fan  motor  and  air 
conditioning  heat  transfer  tubing  are  isolated 
from  the  active  circuit  by  valves  and 
electrical  controls. 

Accordingly,  a  DOE  test  procedure  for 
heating  mode  of  such  a  gas  source  heat  pump 
is  not  developed.  Sanyo  has  no  knowledge  of 
an  industry  standard  or  test  method  for 
evaluating  heating  efficiency  of  this  type  of 
product.  Requirements  in  10  CFR  Pcirt  430. 
Subpart  B.  Appendix  M,  Section  2.3  do  not 
apply  for  gas  source  heat  pump  units. 

In  order  for  this  product  to  comply  with 
the  requirements  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163)  and 
amendments,  Sanyo's  business  needs  require 
that  DOE  favorably  consider  our  application 
for* an  interim  waiver  and  petition  for  waiver 
from  the  heating  efficiency  requirements  for 
our  combination  ductless  split  air 
conditioner  and  gas-source  heat  pump 
product  line. 

Your  review  and  consideration  is 
appreciated.  If  more  information  is  needed, 
we  will  be  pleased  to  provide  what  you  need. 

Truly  yours, 
S.  Ukai. 
Engineer. 

K.  Mori.  — 

Manager.  International  Operation.  Air 
Conditioning  Division.  Environmental 
Syftems,  Business  Head  Quarter.  Sanyo 
Electric  Co.,  Ltd. 
Mike  Raymond.  U.S.  Depwrtment  of  Energy 

Sanyo's  letter  dated  March  3,  1998  was  a 
request  for  a  waiver  and  interim  waiver  of 
DOE  heating  test  procedures  for  their  gas 
source  heat  pump  products. 

Sanyo  requests  you  disregard  their  request 
for  an  interim  waiver  and  proceed  to  extend 
the  final  waiver  in  response  to  their  letter 
request. 

This  modification  is  due  to  Sanyo's 
product  introduction  schedule  having 
sufficient  time  to  allow  for  completion  of  the 
fir<al  ruling. 

If  you  have  questions  or  need  more 
information  please  contact  me. 

Sincerely, 
W.  Q  Ryan. 
Ryan  Company,  Inc. 
|FR  Doc.  98-32008  Filed  11-30-98;  8:45  am) 
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ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
prociu«ment  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  aiuual  reporting  burden 
(average  hours  per  response  x  proposed 
firequency  of  response  per  year  x 
estimated  niunber  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  December  31. 1998.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller, 
Statistics  and  Methods  Group,  (EI-70). 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  IX  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103.  FAX  (202)  426-1081.  or  e-mail  at 
hmiller@eia.doe.gov. 


SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-1.  3.  3A.  4.  5.  5A.  6A.  6Q,  7A. 
and  20.  "Coal  Program  Package." 

2.  Energy  Information  Administration; 
OMB  No.  1905-0167;  Revision  of  a 
Currently  Approved  Collection; 
Mandatory. 

3.  The  coal  surveys  collect  data  on 
coal  production,  consumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  ELA  publications. 
Respondents  are  manufactiuing  plants, 
producers  of  coke,  purchasers  and 
distributors  of  coal,  coal  mining 
operators,  and  coal-consuming  electric 
utilities. 

4.  Business  or  other  for-profit;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

5.  10,137  hours  (6,733  respondents  x 
1.7  responses  per  year  x  .9  hoiu^  per 
response). 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  November  23, 
1998. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group,  Energy  Information 
A  dministration . 

[FR  Doc.  98-32010  Filed  11-30-98;  8:45  am] 

BILLING  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 56-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  25,  1998. 

Take  notice  that  on  November  20. 
1998.  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
January  1, 1999: 

Fourth  Revised  Sheet  No.  344 
Fifth  Revised  Sheet  No.  345 

CNG  states  that  the  purpose  of  its 
filing  is  to  implement  Article  II.  Section 
1.7  of  the  January  21, 1998.  "Stipulation 
and  Agreement  Concerning  GRI 
Fimding"  as  approved  by  the 
Commission  in  Docket  Nos.  RP97-149- 
003.  et  al.  (the  GRI  Settlement).  CNG  has 
incorporated  a  mechanism  to  permit 
shippers  to  make  voluntary 
contributions  to  the  GRI.  at  Section  13.4 
of  the  General  Terms  and  Conditions  of 


its  tariff.  The  inserted  provision  allows 
CNG's  Customers  to  make  volimtary 
contributions  to  GRI.  in  addition  to  the 
existing  GRI  Adjustment  Charge. 
Throu^  this  mechanism,  CNG  will 
continue  to  serve  as  a  GRI  collection 
agent  consistent  with  Article  II  of  the 
GRI  Settlement. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boegers, 
Secretary. 

[FR  Doc.  98-31990  Filed  11-30-98;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-22-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

November  25, 1998. 

Take  notice  that  on  November  20, 
1998,  CNG  Transmission  Corporation 
(CNG).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  v«th  an  effective  date  of 
January  1, 1999: 

Eighteenth  Revised  Sheet  No.  31 
Forty  Second  Revised  Sheet  No.  32 
Forty  Second  Revised  Sheet  No.  33 

CNG  states  that  the  purpose  of  this 
filing  is  to  adopt  the  GRI  surcharges 
established  by  Article  II,  Sections  1.2 
through  1.5  of  the  January  21. 1998. 
"Stipulation  and  Agreement  Concerning 
GRI  Funding"  as  approved  by  the 
Commissin  in  Docket  Nos.  RP97-149^- 
003,  et  al.  (the  GRI  Settlement).  CNG 
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further  states  that  the  rates  estabhshed 
by  its  fiUng  correspond  to  those  set  forth 
in  Appendix  A  to  the  GRI  Settlement; 
the  unit  rate  impact  on  CNG's  GRI 
Adjustment  Charge  for  each  affected  rate 
schedule  is  summarized  in  CNG's 
transmittal  letter. 

!   CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
I  Interested  state  commissions. 
I ,   Any  person  desiring  to  be  heard  or  to 

f)rotest  said  filing  should  file  a  motion 
o  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 

!  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 

I  determining  the  appropriate  action  to  be 

'  taken,  but  will  not  serve  to  meike 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
jnust  file  a  motion  to  intervene.  Copies 
bf  this  filing  are  on  file  with  the 
tommission  and  are  available  for  public 
Inspection  in  the  Public  Reference 
koom. 

bavid  P.  Boergers, 
Secretary. 

I  |FR  DcK.  98-31991  Filed  11-30-98;  8:45  am] 

blLUNQ  CODE  t717-01-M 

'I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-1-21-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  24  ,  1998. 

Take  notice  that  on  November  19, 
1998,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
jfiling  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  January  1, 1999; 

Thirty-first  Revised  Sheet  No.  25 
Thirty-first  Revised  Sheet  No.  26 
Thirty-first  Revised  Sheet  No.  27 
Thirtieth  Revised  Sheet  No.  28 

Columbia  states  that  this  filing  is 
Ibeing  submitted  in  accordance  with  the 
Commission's  order  issued  on  April  29, 
1998  in  Gas  Research  Institute's  (GRI) 
Docket  Nos.  RP97-149-003,  RP97-149- 
!004,  RP97-391-001.  RP97-391-002, 
and  RM97-3-001  (Order  Approving 
Settlement)  (83  FERC  1 61,093),  and  in 


accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Columbia  is  submitting 
revised  tariff  sheets  to  reflect  the  1999 
GRI  funding  mechanism. 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  98-31886  Filed  11-30-98;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-1 -70-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1,  the 
following  revised  teuiff  sheets  to  become 
effective  January  1,  1999: 

Twentieth  Revised  Sheet  No.  18 
Tenth  Revised  Sheet  No.  18A 
Twenty-first  Revised  Sheet  No.  19 

Columbia  Gulf  states  that  this  filing  is 
being  submitted  in  accordance  with  the 
Commission's  order  issued  on  April  29, 
1998  in  Gas  Research  histitute's  (GRI) 
Docket  Nos.  RP97-149-003,  RP-149- 
004,  RP97-391-O01,  RP97-391-002, 
and  RM97-3-001  (Order  Approving 
Settlement)  (83  FERC  1 61,093).  and  in 
accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Columbia  Gulf  is 


submitting  revised  tariff  sheets  to  reflect 
the  1999  GRI  funding  mechanism. 

Columbia  Gulf  states  further  that 
copies  of  this  filing  have  been  mailed  to 
all  of  its  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
oi»protests  must  be  filed  in  accordance 
vdth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
oj^this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ir/spection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-31888  Filed  11-30-98:  8:45  ami 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-6-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance 
by  the  Commission  two  firm 
Transportation  Service  Agreements 
(TSAs)  between  El  Paso  and  Pemex  Gas 
y  Petroquimica  Basica  (Pemex)  and 
Eleventh  Revised  Sheet  No.  1  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSAs  for  Commission  approval  since 
the  TSAs  contain  provisions  which 
differ  from  El  Paso's  Volume  No.  1-A 
Tariff.  The  tariff  sheet,  which  references 
the  TSAs,  is  proposed  to  become 
effective  on  December  20,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commissions  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-31878  Filed  11-30-98;  8:45  am) 

BILLING  CODE  «717-07-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  CP99-92-000] 

Equitrans,  L.P.;  Notice  of  Application 

November  25,  1998. 

Take  notice  that  on  November  18, 
1998,  Equitrans,  LP.  (Equitrans),  3500 
Park  Lane,.Pittsburgh,  PA  15275,  filed 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  (NGA)  and  the 
Commission's  Regulations  thereunder, 
for  an  order  approving  pre-granted 
blanket  abandonment  of  Equitable  Gas 
Company's  (Equitable)  FERC  Rate 
Schedule  SS-3  storage  as  requested  by 
Equitable  in  the  future.  Equitrans  states 
that  upon  approval  of  this  application, 
Equitrans  will  convert  on  an  as- 
necessary  basis  in  the  future  Equitable's 
Rate  Schedule  SS-3  storage  entitlements 
to  equivalent  firm  storage  entitlements 
under  Equitrans'  open-access  Rate 
Schedule  115SS.  Equitrans  application 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Equitrans  states  that  future  storage 
conversions  will  permit  Equitable  to 
release  its  storage  entitlements  to  its 
own  customers  as  part  of  its  retail 
customer  choice  program  in  the  State  of 
Pennsylvania.  Equitrans  states  the  pre- 
granted  abandonment  will  allow 
Equitable  to  comply  with  the  short 
notification  requirements  for  customer 
choice.  Equitrans  states  that  the 
certificate  level  of  service  entitlements 
to  all  other  customers  will  remain 
unchanged,  and  that  no  modification  of 
Equitrans'  rates  is  required  by  this 
application.  Equitrans  states  that 
blanket  pre-granted  abandonment 
authorization  will  facilitate  the 
elimination  of  anticipated  Section  7(c) 
services  on  the  Equitrans  system  and  a 
fuller  conversion  to  uniform  open- 
access  services. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  vdth  reference  to  said 
applicated  should  on  or  before 
December  16, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  an  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  othenvise  advised,  it  will  be 
unnecessary  for  Equitrans  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

|FR  Doc.  98-31986  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-84-001] 

Gas  Transport,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998,  Gas  Transport,  kic.  (GTl)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  certain 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  2,  1998. 


GTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  die 
Commission's  letter  order  issued  on 
November  4, 1998  in  the  above- 
referenced  proceeding.  The  November  4 
order  directed  GTI  to  file  revised  tariff 
sheets  to  rectify  certain  matters  with 
respect  to  GTI's  October  9,  1998  filing 
made  to  comply  with  the  Commission's 
Order  No.  587-H,  issued  July  15,  1998. 
Specifically,  the  revised  tariff  sheets 
address  bumping  notice  procedures,  the 
incorporation  of  GISB  Standards  1.3.2(1) 
through  1.3.2(iv),  version  1.3  verbatim, 
and  the  incorporation  of  GISB  Standard 
1.3.2(v)  by  reference  in  GTTs  General 
Terms  and  Conditions,  Section  22. 

GTI  states  that  copies  of  this  filing 
were  served  upon  its  firm  customers, 
interested  state  commissions,  and  on  all 
interruptible  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-31882  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-66-002] 

High  Island  Offshore  System;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998,  High  Island  Offshore  System, 
(HIOS)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  an  effective  date  of 
November  2, 1998: 

Third  Revised  Sheet  No.  57A 
First  Revised  Sheet  No.  57B 
First  Revised  Sheet  No.  57C 
Fifth  Revised  Sheet  No.  58 
Eighth  Revised  Sheet  No.  110 
Sub  Fourth  Revised  Sheet  No.  IIOA 

HIOS  states  that  the  filing  is  being 
made  in  compliance  with  the 
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Commission's  letter  dated  November  18, 

1998  in  the  above  referenced 

proceeding. 

i  Any  person  desiring  to  protest  this 

filing  should  file  a  protest  with  the 

Federal  Energy  Regulatory  Commission, 

888  First  Street,  N.E.,  Washington.  D.C. 

20426,  in  accordance  with  Section 

385.211  of  the  Commission's  Rules  and 

Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

iActing  Secretary. 

[FR  Doc.  98-31880  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-82-001] 

KO  Transmission  Company;  Notice  of 
Tariff  Filing 

l>4ovember  24,  1998. 

'    Take  notice  that  on  November  20, 
1998,  KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
bf  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  92 
Second  Revised  Sheet  No.  93 
Second  Revised  Sheet  No.  94 
i  Original  Sheet  No.  94A 
Second  Revised  Sheet  No.  96 
Second  Revised  Sheet  No.  106 
Third  Revised  Sheet  No.  147 

KO  Transmission  tendered  this  tariff 
filing  in  compliance  with  the 
Commission's  November  5,  1998  Letter 
brder  in  the  above-captioned 
proceeding.  Therein  the  Commission 
required  KO  Transmission  to  further 
modify  its  Tariff  in  compliance  to  Order 
Nos.  587-G  and  587-H.  wherein  the 
Commission  amended  Section  284.10  of 
;its  regulations  governing  standards  for 
conducting  business  practices. 

KO  Transmission  states  that  copies  of 
ihis  filing  were  served  to  all  of  its 
customers. 

Any  person  desiring  the  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
B88  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  bj^the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-31881  Filed  11-30-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP99-81  -000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

November  24, 1998. 

Take  notice  that  on  November  17, 
1998,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street, 
Lombard,  Illinois,  60148.  filed  in  Docket 
No.  CP99-81-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  by  sale  to  Stingray  Pipeline 
Company  (Stingray)  a  dual  4-inch 
platform  measuring  facility  located  in 
East  Cameron  Block  286,  offshore 
Louisiana  (EC  286),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  the  facilities  were 
originally  constructed  to  allow  Natural 
to  measure  system  supply  gas  that  it  had 
purchased  in  EC  286.  which  gas 
Stingray  had  received  for  Natural's 
account  and  transported  and  redelivered 
to  Natural  onshore  at  Holly  Beach  in 
Cameron  Parish,  Louisiana.  Natiural 
states  that  its  gas  purchase  and 
transportation  agreements  related  to 
these  facilities  have  been  terminated 
and  that  currently  the  facilities  are  used 
to  measure  gas  that  stingray  receives 
and  transports  onshore  for  the  accounts 
of  Stingray's  shippers.  Moreover, 
Natural  states  that  said  facilities  no 
longer  hold  sufficient  value  to  Natural 
to  warrant  the  expenditures  required  to 
maintain  them  as  a  result.  Natural 
intends  to  sell  said  facilities  to  Stingray. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  15. 1998,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 


in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to'participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Afct  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  wall  be  duly 
given. 

Under  the  procedure  herein  provide 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson.  ]r., 
Acting  Secretary. 
[FR  Doc.  98-31877  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-60-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

November  24, 1998. 

Take  notice  that  on  November  6. 
1998.  NorAm  Gas  Transmission 
Company  (NGT).  1111  Louisiana, 
Houston,  Texas  77002-5231,  filed  in 
Docket  No.  CP99-60-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  operate  certain  facilities 
in  Arkansas  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
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Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  specifically  requests  authority  to 
continue  operating  three  delivery  taps 
installed  and  one  that  is  in  the  process 
of  being  constructed  solely  to  provide 
service  authorized  under  Section  311  of 
the  Natural  Gas  Policy  Act  and  Subpart 
B,  of  the  Conmiission's  Regulations 
under  Subpart  G  of  Part  284  of  the 
Commission's  Regulations  to  ARKLA,  a 
distribution  division  of  NorAm  Energy 
Corp.  (ARKLA).  The  estimated  volumes 
to  be  delivered  through  these  facilities 
are  approximately  10,200  MMBtu 
annually  and  91  MMBtu  on  a  peak  day. 
The  facility  upgrades  have  an  estimated 
cost  of  $6,975,  and  $5,985  will  be 
reimbursed  by  ARKLA. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawal 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-31873  Filed  11-30-98;  8:45  am] 

BU.UNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20O-034] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  25,  1998. 

Take  notice  that  on  November  20, 
1998,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheet  to  be  effective 
November  1, 1998: 

Substitute  Seventh  Revised  Sheet  No.  7E 

NGT  states  that  the  purpose  of  this 
filing  is  to  reflect  a  corrected 


publication  for  determination  of  an 
index  price  and  replaces  Seventh 
Revised  Sheet  No.  7E  filed  on  October 
30,  1998  (RP96-200-034). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
v«ll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[PR  Doc.  98-31987  Piled  11-30-98;  8:45  am] 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-77-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

November  24  ,  1998. 

Take  notice  that  on  November  16, 
1998,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP99-77-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  an  order  permitting 
and  approving  the  abandonment  of 
certain  individually  certificated 
agreements,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northern  proposes  to 
abandon  service  under  Rate  Schedules 
T-27  with  Texas  Eastern  Transmission 
Corporation,  Transcontinental  Gas  Pipe 
Line  Corporation  and  Columbia  Gas 
Transmission  Company  (Columbia);  X- 
59  and  X-60  with  Trunkline  Gas 
Company  (Trunkline)  and  Panhandle 
Eastern  Pipe  Line  Company 
(Panhandle);  X-77  with  Tennessee  Gas 
Pipeline  Company  (Tennessee)  and 
Columbia;  X-92  with  ANR  Pipeline 
Company;  X-102  with  Tennessee;  and 
X-104  with  Trunkline  and  Panhandle, 
all  of  which  are  contained  in  Northern's 
FERC  Gas  Tariff,  Original  Volume  No.  2. 

Northern  states  that  no  facilities  will 
be  abandoned  as  a  result  of  this 
proposed  abandonment  of  service. 


Northern  states  the  contracts  underlying 
these  arrangements  have  been 
terminated  pursuant  to  the  terms  of  the 
underlying  contracts  and  that  Northern 
does  not  currently  provide  service 
under  any  of  these  agreements.  Northern 
asserts  that  abandonment  of  the  services 
under  the  referenced  rate  schedules  will 
not  impair  any  of  Northern's  remaining 
service  obligations.  Northern  relates  that 
these  agreements  are  a  carry-over  from 
years  past  and  need  to  be  abandoned 
solely  as  a  housekeeping  event. 
Northern  says  that  because  its  merchant 
obligation  has  terminated,  it  no  longer 
purchases  natural  gas  volumes  which 
were  the  supply  source  for  most  of  these 
agreements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  15,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
protest  or  motion  to  intervene  is  filed 
within  the  time  required  herein.  At  that 
time,  the  Commission  on  its  own  review 
of  the  matter  will  determine  whether 
granting  permission  and  approval  for 
the  proposed  abandonment  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Northern  to  appear  or  to 

be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-31876  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP99-1 55-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Reconciliation 
Report 

[November  24, 1998. 

Take  notice  that  on  November  20, 
1998,  Panhandle  Eastern  Pipe  Line 
Compsmy  (Panhandle)  tendered  for 
filing  its  reconciliation  report  in 
accordance  with  the  Commission's 
order  issued  October  30,  1992  in  Docket 
No.  RP91-229-000,  et  al.,  60  FERC 
61,160  (1992)  and  letter  order  issued 
August  28,  1998  in  Docket  No.  RP98- 
360-000.  The  Canadian  Reservation  and 
Volumetric  Surcharges  were  established 
in  an  October  2,  1992  Stipulation  and 
Agreement  (October  2, 1992  Settlement) 
in  Docket  No.  RP91-229-000,  et  al.  The 
Commission's  orders  required  the  filing 
of  a  reconciliation  report  as  soon  as 
practicable  following  the  termination  of 
the  Canadian  Resolution  Surcharges. 

Panhandle  states  that  its  filing  on  July 
;3l,  1998,  in  Docket  No.  RP98-360-000 
removed  the  Canadian  Resolution 
Reservation  Surcharge  applicable  to 
firm  transportation  services  provided 
under  Rate  Schedules  FT,  EFT  and  LET, 
the  Canadian  Resolution  Volumetric 
Surcharge  applicable  to  service 
,  provided  under  Rate  Schedule  SCT  and 
the  Canadian  Resolution  Volumetric 
Surcharge  applicable  to  service 
provided  under  Rate  Schedules  IT  and 
Err  effective  September  1,  1998. 
Panhandle's  July  31,  1998  filing  was 
.approved  by  Commission  letter  order 
issued  AuBust  28, 1998. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
,  888  First  Street,  NE.,  Washington,  DC 
'  20426,  in  accordance  with  Sections 
885.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  3, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-31885  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-425-003] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Tariff  Sheets 

November  25, 1998. 

Take  notice  that  on  November  20, 
1998,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing,  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  November 
1, 1998: 

Third  Substitute  Second  Revised  Sheet  No. 

206C 
Substitute  Second  Revised  Sheet  No.  206D 
Third  Substitute  Ninth  Revised  Sheet  No. 

207 

Texas  Gas  states  that  the  instant  filing 
revises  specific  tariff  sheets  filed  on 
November  10,  1998  in  the  same  docket 
listed  above  and  replaces  those  sheets 
filed  on  November  18,  1998  in  their 
entirety  which  Texas  Gas  has  sought  to 
withdraw  due  to  various  errors.  The 
revised  tariff  sheets  simply  correct 
mistakes  of  an  omission  of  previously 
approved  timelines  and  the  deletion  of 
GISB  Standards  1.3.2(v)  and  (vi).  The 
instant  tariff  sheets  continue  to  reflect 
those  revisions  filed  in  the  November 
10,  1998  filing  in  order  to  comply  with 
the  Commission's  directives  in  the 
October  29,  1998  Order  which 
conditionally  accepted  Texas  Gas's 
September  30, 1998  filing  to  comply 
vdth  the  Commission's  Order  No.  587- 

H. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions,  and  all 
parties  on  the  official  service  list  in 
Docket  No.  RP98-^25. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-31988  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-85-001] 

Texas-Ohio  Pipeline,  Inc.;  Notice  of 
Compliance  Rling 

November  25.  1998. 

Take  notice  that  on  November  23, 
1G98,  Texas-Ohio  Pipeline,  Inc.  (Texas- 
Ohio),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  November  2,  1998: 

Original  Sheet  No.  53B 

Original  Sheet  No.  53C 

Substitute  Second  Revised  Sheet  No.  54 

Substitute  Second  Revised  Sheet  No.  54A 

Substitute  Second  Revised  Sheet  No.  78 

Texas-Ohio  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued 
November  5,  1998  in  this  proceeding. 

Texas-Ohio  further  states  that  copies 
of  this  filing  have  been  served  on  Texas- 
Ohio's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-31989  Filed  11-30-98;  8:45  am) 

BILLING  CODE  •717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-76-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

November  24, 1998. 

Take  notice  that  on  April  20,  1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP99-76-000.  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Transco  to 
construct  and  operate  the  proposed 
Southeast  Louisiana  Crossover  Project 
(SELA  Crossover),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
pubUc  inspection. 

Transco  states  that  the  SELA 
Crossover  is  designed  to  provide 
incremental  capacity  for  new  firm  and 
intemiptible  transportation  service  in 
the  supply  area  by  intercormecting 
Transco 's  Southeast  Louisiana 
Gathering  System  with  its  Central 
Louisiana  Gathering  System.  Transco 
states  that  the  SELA  Crossover  will  be 
able  to  provide  256,762  Mcf  per  day  of 
incremental  firm  transportation  service 
from  an  interconnection  with  Garden 
Banks  Gas  Pipeline,  L.L.C.  (Garden 
Banks),  at  South  Marsh  Island,  Block  76 
(SMI  76)  to  Transco's  Compressor 
Station  50  onshore  at  Eunice,  Louisiana. 
Transco  states  that  the  SELA  Crossover 
also  will  create  141,970  Mcf  per  day  of 
firm  transportation  capacity  from  SMI 
76  to  Vermillion  Block  67  offshore. 

Specifically,  Transco  seeks  authority 
to  construct,  own,  and  operate 
approximately  53.23  miles  of  24-inch 
diameter  pipeline  extending  from  an 
existing  Transco-owned  platform  at 
South  Marsh  Island  Block  66  (SMI  66) 
on  the  Southeast  Louisiana  Gathering 
System  to  an  existing  Transco-owned 
platform  at  VermiUion  Block  678  on  the 
Central  Louisiana  Gathering  System, 
7,400  horsepower  of  compression  at 
SMI  66,  1,200  horsepower  of 
compression  at  South  Marsh  Island 
Block  106  (SMI  106),  and  separation  and 
measurement  facilities  and  other 
appurtenant  facilities.  Transco  estimates 
that  the  proposed  facilities  will  cost 
$80,060,542. 

Transco  states  that  it  is  also  seeking 
approval  of  initial  rates  for  firm  arid 
interruptible  transportation  service  over 
the  SELA  Crossover  based  upon  the 
incremental  cost  of  service  of  the 


project's  facilities.  Transco  states  that  it 
has  submitted  for  approval  Rate 
Schedules  FTP-1,  FTP-2,  and  FTP-3  for 
incremental  firm  projects  in  the  supply 
area.  Transco  further  states  that  it  seeks 
Commission  approval  of  a  negotiated 
fixed  rate  with  an  anchor  tenant,  which 
has  executed  a  precedent  agreement  for 
firm  transportation  service  from  SMI  76 
to  Station  50. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
December  15. 1998,  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  person  to  whom 
the  protests  are  directed.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  of  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  the  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
wrill  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 


to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-31875  Filed  11-30-98;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 53-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1 , 
certain  revised  tariff  sheets  which  tariff 
sheets  are  enumerated  in  Appendix  A  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  November  1,  1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  CSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  GSS  and  LSS.  The  filing 
is  being  made  pursuant  to  tracking 
provisions  under  Section  3  of  Transco's 
Rate  Schedule  GSS  and  Section  4  of 
Transco's  Rate  Schedule  LSS. 
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Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  are 
the  explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  GSS  and  LSS 
rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  GSS  and 
LSS  customers  and  interested  State 
Commissions. 

I   Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,' Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings. 

'    Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
IIFR  Doc.  98-31883  Filed  11-30-98;  8:45  am] 

aiLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 54-000] 

itranswestem  Pipeline  Company; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

iNovember  24, 1998. 

Take  notice  that  on  November  19, 
1998,  Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
ii.  the  following  tariff  sheets,  with  an 
effective  date  of  December  18.  1998: 

First  Revised  Sheet  No.  37A 
[first  Revised  Sheet  No.  37B 
(First  Revised  Sheet  No.  37C 
! first  Revised  Sheet  No.  37E 
First  Revised  Sheet  No.  37F 
First  Revised  Sheet  No.  156 

i     Transwestem  proposes  to  amend  its 
Rates  Schedule  PNR  to  include  a  Valet 
Hub  Service  in  addition  to  Parking 
Service  and  Riding  Service.  Valet  Hub 
Service  shall  be  an  interruptible  service 
in  which  a  Shipper  (via  a  transportation 


agreement )  or  a  Buyer  (via  a  PNR 
Agreement)  may  nominate  gas 
quantities  to  be  delivered  to  a  Valet 
Point  for  subsequent  delivery  to  another 
Buyer  at  the  Valet  Point  or  for 
subsequent  delivery  from  such  Valet 
Point  to  an  associated  point(s)  as 
designated  by  such  Buyer. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-31884  Filed  11-30-98;  8:45  am) 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP99-61-000,  CP99-62-000, 
CP99-63-000.  and  CP99-64-000] 

TriState  Pipeline,  L.L.C.;  Notice  of 
Applications  for  Certificates  and  for  a 
Presidential  Permit  and  Section  3 
Authorization 

November  24,  1998. 

Take  notice  that  on  November  9, 
1998,  TriState  Pipeline,  L.L.C. 
(TriState),  Fair  lane  Plaza  South,  330 
Town  Center  Drive,  Suite  900,  Dearbom. 
Michigan  48126-2712,  filed 
applications  pursuant  to  Sections  7(c) 
and  3  of  the  Natural  Gas  Act.  In  Docket 
No.  CP99-61-O00.  TriState  seeks  a 
certificate  of  public  convenience  and 
necessity  to  construct,  install,  own. 
lease,  operate  and  maintain  a  new 
interstate  natural  gas  pipeline  and 
ancillary  facilities.  Further,  in  Docket 
No.  CP99-62-000,  TriState  requests  a 
blanket  certificate  pursuant  to  Subpart  F 
of  Part  157  of  the  Commission's 
Regulations  to  perform  certain  routine 


activities  and  operations.  In  addition,  in 
Docket  No.  CP99-63-000,  TriState  seeks 
a  blanket  certificate  pursuant  to  Subpart 
G  of  Part  284  of  the  Commission's 
Regulations  to  provide  open-access 
transportation  of  natural  gas  for  others. 
TriState  also  seeks  approval  of  its  initial 
rates  and  pro  forma  tariff  provisions 
included  in  its  certificate  application. 
Finally,  in  Docket  No.  CP99-64-000, 
TriState  requests  a  Presidential  Permit 
and  Section  3  authorization  under 
Section  153  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth 
in  the  applications  which  are  on  file 
with  the  Commission  and  open  to 
public  inspection. 

TriState  reports  it  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Michigan,  with  its  principal 
pla'ce  of  business  in  Dearbom, 
Michigan.  TriState  further  states  that  it 
is  jointly  owned  by  CMS  Gas 
Transmission  and  Storage  Company  and 
Westcoast  Energy  (U.S.)  Inc. 

In  Docket  No.  CP99-61-000.  TriState 
proposes  to  construct  and  operate  the 
Ur/ited  States  segment  of  the  TriState 
Pipeline  System  which  will  be 
comprised  of  approximately  148  miles 
of  new  30-inch  diameter  natural  gas 
transmission  pipeline  running  from  near 
Joliet,  Illinois  to  White  Pigeon, 
Michigan;  approximately  66  miles  of 
new  36-inch  diameter  natural  gas 
transmission  pipeline  looping  the 
existing  Consumers  Energy  Company 
(Consumers)  and  Michigan  Gas  Storage 
(MGS)  systems  in  three  segments 
between  White  Pigeon  and  St.  Clair; 
approximately  12  miles  of  new  24-inch 
diameter  natural  gas  transmission 
pipeline  running  from  the  St.  Clair 
compressor  station  to  the  United  States- 
Canadian  Intemational  Boundary  in  the 
St.  Clair  River;  a  new  approximately 
30,000  hp  compressor  station  at  Joliet, 
and  approximately  18,570  hp  of 
additional  compression  at  Consumers' 
existing  St.  Clair  compressor  station; 
and  450  MDth  per  day  of  leased 
pipeline  capacity  between  White 
Pigeon.  Michigan  and  the  St.  Clair 
compressor  station  located  in  St.  Clair 
County.  Michigan,  which  leased 
capacity  is  available  from  Consumers 
and  MGS  as  a  result  of  the  looping  and 
added  compression  that  TriState  will 
undertake. 

TriState  asserts  that  its  approach  of 
combining  new  pipeline  construction 
with  the  expansion  of  existing  pipeline 
facilities  and  the  lease  of  the  expanded 
capacity  created  on  those  existing 
facilities  will  make  a  pipeline  sized  to 
meet  market  demand  efficiently  and 
cost-effectively.  TriState  believes  its 
leqse  satisfies  the  Texas  Eastern 
standards  as  reiterated  by  the 
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Commission  in  Wyoming  Interstate 
Company,  Ltd.,  84  FERC  1  61,007 
(1998),  because  its  lease  (1)  avoids  the 
construction  of  duplicative  facilities  and 
has  the  least  environmental  impact;  (2) 
provides  shippers  with  access  to  new 
supply  and  market  areas  and/or  allows 
shippers  to  avoid  administrative 
burdens  from  dealing  with  multiple 
pipelines;  (3)  is  actively  supported  by 
shippers  using  the  capacity;  and  (4)  can 
be  managed  or  integrated  into  the 


acquiring  pipeline's  open-access 
operations. 

TriState  states  that  it  held  an  open 
season  in  which  it  made  capacity  on  its 
system  available  to  interested  shippers 
on  a  nondiscriminatory  basis.  As  a 
result,  TriState  says  it  executed  binding 
precedent  agreements  with  six  shippers 
for  435  MDth  of  firm  transportation 
service.  TriState  asserts  that  the  results 
of  its  open  season  demonstrates  that 
there  is  market  demand  for  natural  gas 


Shipper 


transportation  service  on  TriState  from 
the  Chicago  Hub  to  the  Dawn  Hub  and 
to  points  in  between  in  Michigan. 
TriState  indicates  it  is  negotiating  with 
other  potential  shippers  and  will  file 
additional  precedent  agreements  after 
they  are  executed. 

TriState  proposes  to  provide  firm 
transportation  service  for  the  following 
shippers: 


Consumers  Energy  Co.  (affiliate) 

CMS  Marketing  Services  and  Trading  (affiliate) 

Union  Gas  Ltd.  (affiliate)  

Shipper  A  (confidential) 

Shipper  B  (conftdential) 

Shipper  C  (confidential)  


Maximum 
daily  quan- 
tity 
(MDth/day) 


Term 
(years) 


TriState  proposes  to  provide  firm 
transportation  service  under  Rate 
Schedule  FT-1  and  interruptible 
transportation  service  under  Rate 
Schedule  IT,  under  rates,  terms  and 
conditions  provided  in  its  pro  forma 
tariff  submitted  with  the  appUcation. 
TriState  proposes  to  offer  both 
negotiated  and  recourse  rates.  TriState 
explains  its  recourse  rates  are  traditional 
cost-of-service  based  rates,  designed 
under  the  straight-fixed  variable 
method.  TriState  explains  its  negotiated 
rates  are  different  fi-om  the  recourse 
rates  in  that  they  are  fixed  rates  plus  an 
agreed  upon  escalator  for  either  a  10- 
year  or  15-year  term.  TriState  says  that 
during  its  open  season  process  it  offered 
firm  shippers  the  choice  of  negotiated  or 
recourse  rates  and  each  one  who 
executed  a  precedent  agreement  elected 
negotiated  rates. 

TriState  estimates  the  total  capital 
cost  of  constructing  the  U.S.  segment  of 
the  pipeline  and  appurtenant  facifities 
vdll  be  approximately  $361  million, 
excluding  AFTJDC.  TriState  relates  that 
$305  million  would  be  the  cost  of 
pipeline  and  ancillary  facilities  and  $56 
million  would  be  the  cost  of  the 
compressor  stations.  TriState  says  to 
date  this  project  has  been  financed  by 
equity  furnished  by  the  project 
sponsors.  TriState  states  following 
issuance  of  the  Commission's 
Preliminary  Determination,  the  project 
will  be  financed  during  the  remainder  of 
the  construction  phase  through  a 
combination  of  debt  and  equity  capital. 
After  the  project  is  in-service,  Tristate 
relates  that  the  construction  financing 
wrill  be  replaced  by  permanent  capital  to 
consist  of  60%  debt  and  40%  equity. 


TriState  states  the  project  sponsors  will 
furnish  the  equity  capital.  TriState  says 
that  it  is  anticipated  that  the 
construction  of  the  pipeUne  project  will 
be  funded  primarily  through  debt  raised 
in  the  commercial  bank  market  and 
equity  provided  by  the  project  sponsors. 
Further,  TriState  says  the  credit  support 
for  the  debt  will  be  the  shipper  contracts 
and  the  debt  will  be  non-recourse  to 
project  sponsors  during  the  initial  term 
of  the  shipper  contracts.  TriState  states 
it  has  not  yet  finalized  precise  financing 
plans. 

In  Docket  No.  CP99-64-000,  TriState 
has  filed  a  companion  application  for  a 
Presidential  Permit  and  Authority, 
pursuant  to  Section  3  of  the  NGA,  15 
U.S.C.  §  717b  and  18  CFR  Part  153,  to 
site,  construct,  install,  own,  operate,  and 
maintain  facifities  at  the  United  States- 
Canadian  International  Boundary  in  the 
St.  Clair  River  near  Marine  City, 
Michigan.  TriState  relates  that  the 
border  facilities  will  connect  TriState's 
proposed  United  States  facifities  with 
Canadian  facilities  owned  by  TriState's 
Canadian  affihate,  TriState-Canada. 

TriState  has  requested  a  waiver  of 
Section  154.109(c)  of  the  Commission's 
regulations  which  requires  that  the 
CJeneral  Terms  and  Conditions  of  a  tariff 
contain  a  statement  regarding  discoimts 
that  specifies  the  order  in  which  various 
rate  components  will  be  discounted  in 
accordance  with  Commission  policy.  As 
a  new  pipeUne,  TriState  does  not  have 
separate  rate  components,  and  therefore, 
it  believes  that  the  order  of  discoimting 
requirement  is  not  applicable  to  its 
operations. 

TriState  has  stated  that  it  will  lease 
capacity  from  Consumers  and  MGS. 
Consumers  is  a  Hinshaw  pipeline 


subject  to  the  jurisdiction  of  the 
Michigan  Public  Service  Commission 
and  is  currently  authorized  to  perform 
service  on  behalf  of  others  under 
Section  311  of  the  NGPA.  MGS  is  an 
interstate  pipeline  regulated  by  the 
Conmiission.  Consumers  has  authorized 
TriState  to  state  that  it  is  willing  to 
accept  a  limited  jurisdiction  certificate 
authorizing  Consumers  to  act  as 
operator  of  the  capacity  leased  to 
TriState,  provided  Consumers*  status  as 
a  Hinshaw  Pipeline  is  not  affected  and 
that  Consumers  is  not  otherwise  subject 
to  Commission  jurisdiction  as  a  result  of 
its  lease  of  capacity  to  TriState.  TriState 
requests  that  the  Commission's 
Preliminary  Determination  of  this 
project  confirm  that  Consumer's 
Hinshaw  status  is  unaffected. 

TriState's  proposed  in-service  date  is 
November  1,  2000.  TriState  requests  that 
the  Commission  issue  a  PreUminary 
Determination  with  respect  to  non- 
environmental  issues  by  May  1, 1999, 
and  a  final  certificate  by  January  15, 
2000,  so  that  TriState  can  meet  its 
proposed  in-service  date. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
applications  should  on  or  before 
December  15,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules. 

,  A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
interveners  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  fifing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Cenunission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
iBouesting  intervener  status. 

Take  fiMher  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procediu«,  a 
hearing  will  be  held  writhout  further 
notice  before  the  Commission  or  its 
designee  on  these  applications  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificates  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  wrill  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TriState  to  appear  or  to 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-31874  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-371-004] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  24, 1998. 

Take  notice  that  on  November  19, 
1998,  Williams  Gas  Pipelines  Central, 
Inc.  (WilUams),  tendered  for  fifing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volimie  No.  1,  the  follov«ng 
tariff  sheets: 

Effective  Septemt)er  3, 1998 

Second  Substitute  Fourth  Revised  Sheet  No. 

6A 
Effective  November  1, 1998 
Substitute  Fifth  Revised  Sheet  No.  6A 

Williams  states  that  this  filing  is  being 
made  in  compfiance  with  Commission 
order  issued  November  4, 1998,  in 
Docket  No.  RP98-371-002.  The 
Commission  directed  Wilfiams  to  file 
tariff  sheets  providing  for  two  PLS  rates, 
one  for  the  Production  Area  and  one  for 
the  Market  Area. 

Wilfiams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Conunission  in  the  docket  referenced 
above  and  on  all  of  Wilfiams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-31879  Filed  11-30-98;  8:45  cm] 
BiLUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY  _ 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9»-1 -43-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  24,  1998. 

Take  notice  that  on  November  19, 
1998,  Wilfiams  Gas  PipeUnes  Central, 
Inc.  (Wilfiams),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheet,  with  the  proposed  effective 
date  of  January  1,  1999: 

Sixth  Revised  Sheet  No.  6A 

Wilfiams  states  that  pursuant  to  Order 
Approving  Settlement,  issued  April  29, 
1998,  in  Docket  No.  RP97-391-002,  er 
al.  and  Wilfiams  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Article  25, 
Williams  is  fifing  to  reflect  the  new  GRI 
surcharges  to  be  collected  on 
nondiscounted  transportation  services. 

V/ilfiams  states  that  a  copy  of  its  PHng 
was  served  on  all  of  Wilfiams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20446,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubfic  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  E)oc.  98-31887  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-1 19-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Tariff  Filing 

November  25,  1998. 

Take  notice  that  on  November  20, 
1998,  Young  Gas  Storage  Company,  Ltd. 
(Young)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheet,  with  an 
effective  date  of  December  1, 1998: 

Seventh  Revised  Sheet  No.  4 

Young  states  it  is  adjusting  the  rates 
for  Rate  Schedules  FS-1  and  IS-l' 
resulting  from  the  currently  effective 
Average  Thermal  Content  of  Gas  in 
Storage  (ATC)  posted  on  Young's 
electronic  bulletin  board  on  November 
11,  1998,  pursuant  to  Section  1.2  of  the 
General  Terms  and  Conditions  of  this 
tariff.  Further,  Young  states  the 
combination  of  the  revised  ATC,  the 
revised  contractual  entitlements  and  the 
revised  storage  rates  will  not  change  the 
current  customer  storage  reservation 
payments  under  the  instant  proposal. 

Young  states  that  copies  of  this  filing 
have  been  served  on  Yoimg's  affected 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  pubhc 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  9&-31992  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM99-2-000] 

Regional  Transmission  Organizations, 
Notice  of  Intent  To  Consult  Under 
Section  202(a) 

November  24, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  hitent  to  Consult  with 

State  Commissions. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
intends  to  consuU  with  State 
commissions  for  the  purpose  of 
affording  them  a  reasonable  opportunity 
to  present  their  views  with  respect  to 
the  Commission's  use  of  authority  under 
section  202(a)  of  the  Federal  Power  Act. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E..  Room  2A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
hitemet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  hill  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster®ferc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 


Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

As  part  of  a  broader  inquiry 
concerning  the  Commission's  policies 
on  independent  system  operators  (ISOs) 
and  other  regional  transmission 
organizations  (RTOs)  in  the  electric 
utility  industry,'  the  Commission  is 
considering  whether  and  how  to  use  its 
authority  under  section  202(a)  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 
§  824a(a)  (1994),  which  was  recently 
delegated  to  the  Commission  by  the 
Secretary  of  Energy.^  As  a  first  step  in 
that  process,  the  Commission  gives 
notice  of  its  intent  to  initiate  a 
consultation  process  with  State 
commissions  pursuant  to  section  202(a). 
The  purpose  of  this  initial  consultation 
is  to  afford  State  commissions  a 
reasonable  opportunity  to  present  their 
views  and  recommendations  with 
respect  to  dividing  the  country  into 
regional  districts  for  development  of 
independent  regional  transmission 
organizations. 

The  Commission  intends  initially  to 
seek  the  views  and  recommendations  of 
State  commissions  on  the  issues  of  what 
criteria  should  be  used  to  establish 
regional  boundaries  for  RTOs,  and  what 
should  be  the  appropriate  role  of  States 
in  the  formation  and  governance  of 
RTOs,  in  the  event  that  the  Commission 
decides  to  exercise  its  authority.  We 
will  do  so  through  one  or  more 
conferences  to  be  held  in  January  or 
early  February  1999.  After  these 
conferences,  there  will  be  additional 
consultation,  during  which  the 
Commission  will  soUcit  and  consider 
the  views  of  the  States,  and  others,  in  a 
rulemaking  or  other  generic  proceeding 
on  RTOs.  Among  the  issues  to  be 
examined  then  will  be  whether  to 
exercise  section  202(a)  authority  to 
establish  regional  boundaries  for  RTOs. 


'  See  Midwest  Independent  Transmission  System 
Operator,  Inc.,  84  FERC1 61.231  at  62,142  (1998), 
reh'g  pending  (Midwest  ISO). 

2  A  copy  of  section  202(a)  is  attached  to  this 
notice  and  wil)  also  be  published  in  the  Federal 
Register. 
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Background 

In  Order  Nos.  888  ^  and  889.'»  the 
Commission  required  all  public  utilities 
that  own,  operate  or  control  interstate 
transmission  facilities  to  provide  open 
access  transmission  services  and  to 
separate  their  transmission  operations 
hinctions  from  their  wholesale  power 
marketing  functions.  The  Commission 
took  this  step  to  "remedy  undue 
discrimination  in  access  to  monopoly 
owned  transmission  lines"  in  order  to 
"remove  impediments  to  competition  in 
the  wholesale  bulk  power  marketplace 
and  to  bring  more  efficient,  lower  cost 
power  to  the  Nation's  electricity 
consumers." '  During  the  course  of  that 
proceeding,  the  Commission  received 
comments  urging  it  to  require 
generation  divestiture  or  structural 
institutional  arrangements  such  as 
regional  ISOs  to  better  assure  non- 
discrimination. The  Commission 
responded  at  that  time  that,  while  it 
believed  that  ISOs  had  the  potential  to 
provide  significant  benefits,  efforts  to 
remedy  undue  discrimination  should 
begin  by  requiring  the  less  intrusive 
functional  unbundling  approach.*  Order 
No.  888  stated: 

|Wle  see  many  benefits  in  ISOs,  and 
encourage  utilities  to  consider  ISOs  as  a  tool 
to  meet  the  demands  of  the  competitive 
marketplace. 

As  a  further  precaution  against 
discriminator^'  behavior,  we  will  continue  to 
monitor  electricity  markets  tn  ensure  that 
functional  unbundling  adequately  protects 
transmission  customers.  At  the  same  time, 


'Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
Order  No.  888.  61  FR  21,540  (May  10,  1996),  FERC 
Slats.  &  Regs.  1  31,036  (1996).  order  on  reh'g.  Order 
No.  88a-A,  62  FR  12,274  (Mar.  14.  1997),  FERC 
Stits.  &  Regs.  1  31,048  at  30,278-79  (1997),  order 
on  rehg.  Order  No.  888-B,  62  FR  64688  (Dec.  9. 
1&97)81  FERC  161.248  (1997),  orderonrehg. 
Order  No.  888-C,  82  FERC1 61,046  (1998). 

•Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct,  Order  No.  889,  61  FR 
21737  (May  10,  1996).  FERC  Stats.  &  Regs.  1  31.035 
(1996);  order  granting  request  for  clarification,  62 
FR  610  (Ian.  1.  1997),  77  FERC  161.335  (1996); 
ai^er on  rehg.  Order  No.  889-A,  62  FR  12484  (Mar. 
14.  1997),  FERC  Stats,  h  Regs.  1 31,049  (1997):  and 
Oi^er  denying  reh  g.  Order  No.  889-B,  62  FR  64715 
(Pec.  9,  1997),  81  FERC1 61.253  (1997). 

'Order  No.  888.  FERC  Stats.  &  Regs,  at  31.634. 

t  Functional  unbundling  requires  the  separation 
df  transmission  system  functions  and  wholesale 
generation  marketing  functions,  and  a  code  of 
c»nduct  to  define  impermissible  contact  between 
generation  and  transmission  personnel.  Under 
fiinctional  unbundling,  a  public  utility  must:  (1) 
take  transmission  services  under  the  same  tariff  of 
general  applicability  as  do  others;  (2)  state  separate 
iBles  for  wholesale  generation,  transmission,  and 
ancillary  services;  and  (3)  rely  on  the  same 
electronic  information  network  that  its  transmission 
customers  rely  on  to  obtain  information  about  its 
transmission  system  when  buying  or  selling  power. 
See  Order  No.  '888.  FERC  Stats.  &  Regs,  at  31,654- 
53. 


we  will  analyze  all  alternative  proposals, 
including  formation  of  ISOs,  and,  if  it 
becomes  apparent  that  functional  unbundling 
is  inadequate  or  unworkable  in  assuring  non- 
discriminatory opep  access  transmission,  we 
will  reevaluate  our  position  and  decide 
whether  other  mechanisms,  such  as  ISOs, 
should  be  required.' 

Order  No.  888  also  set  forth  eleven 
principles  that  would  be  used  to  assess 
ISO  proposals  that  may  be  submitted  to 
the  Commission.*  Since  Order  No.  888 
was  issued,  the  Commission 
conditionally  approved  proposals  for 
the  establishment  of  five  ISOs.  These  are 
the  California  ISO,^  the  PJM  ISO,'"  ISO 
New  England,"  the  New  York  ISO,'^ 
and  the  Midwest  ISO.'^  In  addition,  the 
Texas  Commission  has  ordered  an  ISO 
for  the  Electric  ReUability  Council  of 
Texas  (ERCOT).'"  These  organizations, 
and  others  rumored  to  be  in 
development,  vary  widely  with  respect 
to  their  operational  responsibilities, 
geographic  scope,  governance,  and 
structure. 

On  April  15-16,  1998,  the 
Commission  held  a  public  conference  in 
Washington,  D.C.,  in  Docket  No.  PL98- 
5-000,  to  examine  the  future  of  ISOs  in 
administering  the  electric  transmission 
grid  on  a  regional  basis.  The 
Washington  conference  highlighted  the 
industry's  change  in  thinking  about 
types  of  regional  transmission 
organizations  other  than  ISOs  that  the 
Commission  should  consider.  As  a 
follow-up  to  the  Washington 
conference,  the  Commission  held  seven 
regional  conferences  at  locations  around 
the  country  between  May  28  and  June 
8,  1998.  These  regional  conferences 
focused  on  specific  regional 
characteristics  and  institutional  factors 
that  bear  on  the  formation  of  regional 
transmission  organizations.  As  a  result 
of  these  conferences,  the  Commission 
received  numerous  oral  and  written 
comments  on  the  appropriate  size, 
scope,  organization  and  functions  of 
regional  transmission  organizations. 

In  our  recent  order  conditionally 
approving  the  Midwest  ISO,  the 


'Order  No.  888.  FERC  Stats.  &  Regs,  at  31.655. 

"W.  at  31,730. 

'Pacific  Gas  &  Electric  Company,  et  ai,  77  FERC 
161,204  (1996),  order  on  rehg,  81  FERC  161.122 
(1997). 

10  Pennsylvania-New  Jersey-Maryland 
Interconnection,  et  al .  81  FERC  161.257  (1997). 
rehg  pending. 

' '  New  England  Power  Pool.  79  FERC  1 61 .374 
(1997),  order  on  rehg,  85  FERC  161,242  (1998) 
(order  conditionally  authorizing  ISO  New  England): 
New  England  Power  Pool.  83  FERC  1 61.045  (1998). 
reh  'g  pending  (order  on  NEPOOL  tariff  and 
restructuring). 

'^Central  Hudson  Gas  &  Electric  Corporation,  et 
al..  83  FERC  161.352  (1998).  rehg  pending 

'^Midwest  ISO.  84  FERC  1 61 ,231  (1998). 

"See  16  Texas  Administrative  Code  §  23.67(p). 


Commission  noted  that  many  issues  had 
been  raised  in  that  proceeding  about  the 
proper  size  and  configuration  of  the 
ISO;  the  relative  merits  of  ISOs, 
transcos,  and  other  possible  forms  of 
regional  organization;  how  much 
control  the  regional  entity  should  have 
over  various  facilities,  and  other  issues. 
The  Commission  stated  that  it  would 
not  attempt  to  resolve  industry-wide 
issues  in  that  proceeding,  but  that  it 
would  address  such  issues  in  a 
rulemaking  or  other  generic  proceeding 
in  the  future." 

On  October  1,  1998,  the  Secretary  of 
Energy  delegated  his  authority  under 
section  202(a)  of  the  FPA  to  the 
Commission.  The  Secretary  stated  that 
section  202(a)  "provides  DOE  with 
sufficient  authority  to  establish 
boundaries  for  Independent  System 
Operators  (ISOs)  or  other  appropriate 
transmission  entities."  '* 

Discussion 

Under  section  202(a)  of  the  FPA.  "the 
Commission  is  empowered  and  directed 
to  divide  the  country  into  regional 
districts  for  the  voluntary 
interconnection  and  coordination  of 
facilities  for  the  generation, 
transmission,  and  sale  of  electric 
energy."  The  purpose  of  this  division 
into  regional  districts  is  for  "assuring  an 
abundant  supply  of  electric  energy 
throughout  the  United  States  with  the 
greatest  possible  economy  and  with 
regard  to  the  proper  utilization  and 
conservation  of  natural  resources." 
Section  202(a)  states  that  it  is  "the  duty 
of  the  Commission  to  promote  and 
encourage  such  interconnection  and 
coordination  within  each  such  district 
and  between  such  districts." 

The  Commission  believes  that  an 
abundant  supply  of  electric  energy 
throughout  the  United  States  with  the 
greatest  possible  economy  can  be  best 
achieved  with  fully  competitive 
wholesale  power  markets  and  open  and 
non-discriminatory  access  to  interstate 
transmission  facilities.  Order  No.  888 
has  laid  the  necessary  predicate  for 
competition  but,  after  more  than  two 
years  of  experience,  the  requirements  of 
Order  Nos.  888  and  889  may  not  alone 


•^Midwest  ISO.  84  FERC  at  62.142  The 
Commission  also  stated  therein,  among  other 
things,  that  "at  this  early  stage  in  the  restructuring 
of  the  U.S.  electric  power  industry"  it  believes  ihat 
there  is  no  "single  structural  or  operational 
arrangement  that  must  apply  universally  to  all 
utilities  seeking  to  form  regional  transmission 
entities"  and  that  the  better  approach  "at  this  time" 
is  "to  encourage  and  accommodate  regional 
experimentation."  Id  The  Commission  further 
stated  that  coordination  in  the  public  interest  is  best 
served  if  a  proposed  transmission  entity  is  as  large 
as  possible.  Id  at  62.145. 

"63  FR  53889  (Oct.  7,  1998). 
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be  sufficient  to  accomplish  a  completely 
competitive  market.  The  Commission 
therefore  is  considering  whether  the 
goals  of  full  competition  and  non- 
discriminatory access  can  be  achieved 
in  the  absence  of  broad  participation  by 
transmission-owning  electric  utilities  in 
regional  transmission  organizations. 
The  Commission  has  identified  in 
earlier  orders  several  issues  inherent  in 
the  present  system  that  may  interfere 
with  the  development  of  fully 
competitive  markets.  These  include  lack 
of  sufficient  separation  between 
transmission  and  merchant  functions, 
multiple  pancaked  transmission  rates 
within  a  region,  congestion  management 
issues,  loop  flow  issues,  the 
complexities  of  current  transmission 
planning,  and  generation  market  power 
that  results  when  market  size  is 
constricted  by  transmission 
constraints.  1 7  As  the  Commission  has 
previously  explained,  the  establishment 
of  and  participation  in  properly 
structured  regional  transmission 
organizations  can  foster  fully 
competitive  markets.  To  be  effective,  the 
Commission  believes  that  these  regional 
transmission  organizations  must,  at  a 
minimum,  have  adequate  operational 
authority,  ensure  comparable  treatment 
for  all  transmission  users,  address  loop 
flow  issues,  ehminate  pancaked 
transmission  rates,  manage  short-term 
transmission  reUability,  manage 
congestion,  and  plan  transmission 
expansion.!* 

The  Commission  does  not  have 
preconceived  notions  as  to  what  types 
of  structures  would  be  optimal  for  such 
regional  transmission  organizations,  and 
they  may  in  fact  vary  from  region  to 
region.  ISOs  are  one  type  of  regional 
institution,  but  there  are  other  ways  that 
interests  in  generation  and  transmission 
can  be  separated.  These  may  include  the 
creation  of  separate  transmission 
companies. 

Section  202(a)  requires  that  before  the 
Commission  exercises  its  authority  to 
establish  regional  districts  and  to  fix  or 
modify  their  boundaries: 

The  Coramission  shall  give  notice  to  the 
State  commission  of  each  State  situated 
wholly  or  in  part  within  such  district,  and 
shall  afford  each  such  State  commission 
reasonable  opportunity  to  present  its  views 
and  recommendations,  and  shall  receive  and 
consider  such  views  and  recommendations. 


''See.  e.g..  Order  No.  888.  FERC  Suts.  &  Regs. 
1 31,036  a(  31.730-32:  Order  No.  888-A,  FERC 
Stats.  &  Regs.  ^  31,048  at  30.247-51;  Notice  of 
Conference.  Inquiry  Concerning  the  Commission's 
Policy  on  Independent  System  Operators,  Docket 
No.  PL98-5-000;  Louisville  Gas  and  Electric 
Company,  et  al..  82  FERC1 61.308  at  62.222  (1998); 
Midwest  /SO at  62,142,  62.145,  62.153-165. 


Accordingly,  the  Commission  intends 
to  hold  one  or  more  conferences  during 
January  or  early  February  1999  for  the 
purpose  of  begiiming  the  consultative 
process  with  the  State  commissions. 
The  Commission  currently  envisions 
that  one  representative  from  each  State 
commission  would  attend  and  discuss 
questions  that  would  include,  but  not 
necessarily  be  limited  to,  the  following: 

(1)  What  criteria  and  policy 
considerations  should  be  used  to 
establish  the  boundaries  for  effective 
RTOs  if  the  Commission  later  decides  to 
do  so? 

(2)  Are  there  factors  that  make  it 
appropriate  for  the  utilities  in  your  state 
to  belong  in  a  specific  region? 

(3)  What  is  the  appropriate  role  of  the 
States  in  the  formation  of  RTOs? 

(4)  What  is  the  appropriate  role  of  the 
States  in  the  governance  of  RTOs? 

This  notice  is  being  given  at  this  early 
time  to  permit  interested  State 
commissions  sufficient  time  to  consult 
with  each  other  or  with  the  industry  on 
these  technical  matters.  Details  about 
the  specific  time,  place,  and  format  of 
this  conference  (or  conferences)  will  be 
annoimced  in  the  future. 

Finally,  as  noted  above,  the 
Commission  views  the  consultation 
with  State  commissions  as  an  initial 
step  in  a  broader  inquiry  on  RTOs.  If  the 
Commission  determines  there  is  a  need 
to  establish  regional  boundaries  for 
RTOs  to  further  the  goals  of  full 
competition  and  non-discriminatory 
access,  it  will  do  so  as  part  of  a 
rulemaking  or  other  generic  proceeding 
on  RTOs.  That  proceeding  wrill  afford 
State  commissions  and  others  an 
opportunity  to  comment  on  the  broader 
policy  issues  involved  in  creating  RTOs, 
as  well  as  specific  regional  boundaries. 

By  direction  of  the  Commission. 
Commissioner  Bailey  concurred  in  part  and 
dissented  in  part  with  a  separate  statement 
attached.  Commissioner  Breathitt  concurred 
with  a  separate  statement  attached. 
David  P.  Boergers, 
Secretary. 

Section  202(a)  of  the  Federal  Power  Act,  16 
U.S.C.  §824a(a)(1994). 

Interconnection  and  Coordination  of 
Facilities;  Emergencies;  Transmission  to 
Foreign  Countries 

Sec.  202.  (a)  For  the  purpose  of  assuring  an 
abundant  supply  of  electric  energy 
throughout  the  United  States  with  the 
greatest  possible  economy  and  with  regard  to 
the  proper  utilization  and  conservation  of 
natural  resources,  the  Commission  is 
empowered  and  directed  to  divide  the 
country  into  regional  districts  for  the 
voluntary  interconnection  and  coordination 
of  facilities  for  the  generation,  transmission, 
and  sale  of  electric  energy,  and  it  may  at  any 
time  thereafter,  upon  its  own  motion  or  upon 


application,  make  such  modifications  thereof 
as  in  its  judgment  will  promote  the  public 
interest.  Each  such  district  shall  embrace  an 
area  which,  in  the  judgment  of  the 
Commission,  can  economically  be  served  by 
such  interconnected  and  coordinated  elecUic 
facilities.  It  shall  be  the  duty  of  the 
Commission  to  promote  and  encourage  such 
interconnection  and  coordination  within 
each  such  district  and  between  such  districts. 
Before  establishing  any  such  district  and 
Fixing  or  modifying  the  boundaries  thereof 
the  Commission  shall  give  notice  to  the  State 
commission  of  each  State  situated  wholly  or 
in  part  within  such  district,  and  shall  afford 
each  such  State  commission  reasonable 
opportunity  to  present  its  views  and 
recommendations,  and  shall  receive  and 
consider  such  views  and  recommendations. 

Regional  Transmission  Organizations 

[Docket  No.  RM99-2-000] 
Issued:  November  24,  1998. 

BAILEY,  Commissioner,  concurring  in 
part  and  dissenting  in  part 

I  support  the  initiation  of  a 
consultation  process  with  State 
commissions.  I  do  not  support, 
however,  at  this  time  the  exercise  of 
whatever  authority  we  possess  under 
section  202(a)  of  the  Federal  Power  Act. 
16  U.S.C.  §  824a(a)  (1998),  to  divide  up 
the  country  and  to  estabfish  regional 
boimdaries  for  the  development  of 
regional  transmission  organizations 
(RTOs).  For  these  reasons,  I  respectfully 
concur  in  part  and  dissent  in  part  with 
today's  notice. 

Today's  notice  does  not  decide  the 
threshold  question  of  whether  the 
Commission  should  do  anything  more  at 
this  time  other  than  to  consult  with 
State  commissions.  The  notice  is  clear 
in  its  very  first  sentence  that  the 
Commission  has  not  decided  whether 
and  how  to  use  its  authority  imder 
newly-delegated  section  202(a)  to 
establish  regional  boundaries  for  RTOs. 
In  addition,  the  notice  does  not  limit  the 
scope  of  State  consultation.  While  the 
notice  articulates  a  number  of  questions 
for  State  consideration,  focusing  on  the 
criteria  that  the  Commission  should 
employ  in  establishing  regional 
boundaries  for  RTOS.  those  questions 
are  decidedly  inclusive  rather  than 
exclusive. 

I  have  not  reached  any  conclusions  as 
to  the  issue  of  whether  the  Commission, 
acting  pursuant  to  section  202(a),  needs 
to  establish  regional  districts  to  further 
the  goals  of  full  competition  and  non- 
discriminatory access.  I  am  interested  in 
hearing  fi-om  the  States  as  to  whether  it 
is  imperative  for  the  Commission  to  take 
this  aggressive  and  immediate  step.  My 
own  view  is  that  after  two  years  of 
operational  experience  under  the 
procedures  of  Order  Nos.  888  and  889, 
less  aggressive  steps  could  be  pursued. 


As  the  noti( 
888  and  889,  i 
purposefully 
unbundling  o 
more  dramatii 
understand  tt 
have  challeng 
providers  are 
wholesale  me 
affiliates  with 
transmission 
information.  1 
that  functioni 
the  Commissi 
commitment 
complaints,  i: 
and  detecting 
undue  discrii 

However,  a 
have  demons 
providers  are 
conclusion  tb 
forces — as  op 
directive — fa' 
disaggregatio 
acted  on  a  nu 
seek  Commis 
divestiture  of 
Commission 
of  recent  pro] 
transmission 
operation  of  < 
transmission 
names  and  fo 

I  continue 
undertakings 
these  efforts ! 
outcome  of  o 
see  that  utilit 
to  go  beyond 
Nos.  888  and 
of  voluntary 
the  future,  as 
to  the  conclu 
respond  to  c( 
by  transform 
generation-  o 
entities,  thus 
structural  se] 
against  undu 
preference  in 
transmission 
Commission 
undermine  tl 
come  forwari 
proposals. 

Moreover, 
Commission 
piDvide  grea' 
prescription 
unbundling ! 
proceed  to  ai 
newly-delegi 
authority.  I  a 
some  type  of 
believe  that  i 
to  do  more  t( 
regional  tran 
eahance  con 


Federal  Register / Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Notices 


66161 


ncurring  in 


iclusions  as 


As  the  notice  indicates,  in  Order  Nos. 
888  and  889,  the  Commission 
purposefully  favored  functional 
unbundling  of  utility  operations  over 
more  dramatic  structural  separation.  I 
understand  that  transmission  customers 
have  challenged  whether  transmission 
providers  are  continuing  to  offer  their 
wholesale  merchant  function  or 
affiliates  with  preferential  access  to 
transmission  and  transmission 
information.  But  I  am  not  convinced 
that  functional  unbundUng,  backed  by 
the  Commission's  vigilance  and 
commitment  in  responding  to  customer 
complaints,  is  ineffectual  in  deterring 
and  detecting  preferential  access  and 
undue  discrimination. 

However,  as  events  in  the  last  year 
have  demonstrated,  transmission 
providers  are  increasingly  reaching  the 
conclusion  that  competitive  market 
forces — as  opposed  to  Conunission 
directive — favor  some  type  of  structural 
disaggregation.  The  Conunission  has 
acted  on  a  number  of  recent  filings  that 
seek  Conunission  authorization  for  the 
divestiture  of  generation  assets.  The 
Commission  also  is  aware  of  a  number 
of  recent  proposals  to  place 
transmission  assets  in  the  control  and 
operation  of  a  separate  regional 
transmission  entity  (going  under  various 
names  and  forms). 

I  continue  to  encourage  all  of  these 
undertakings,  and  I  do  not  want  to  see 
these  efforts  stymied  awaiting  the 
outcome  of  our  process.  I  am  pleased  to 
see  that  utilities  are  voluntarily  agreeing 
to  go  beyond  the  directions  of  Order 
Nos.  888  and  889. 1  expect  these  types 
of  voluntary  undertakings  to  increase  in 
the  future,  as  utilities  increasingly  come 
to  the  conclusion  that  they  can  best 
respond  to  competitive  market  pressiues 
by  transforming  themselves  into 
generation-  or  transmission-only 
entities,  thus  providing  the  type  of 
structural  separation  that  better  protects 
against  undue  discrimination  or 
preference  in  the  provision  of 
transmission  services.  I  am  wary  of 
Commission  action  that  might  act  to 
undermine  the  initiative  of  utiUties  to 
come  forward  with  their  own  voluntary 
proposals. 

Moreover,  I  am  not  convinced  that  the 
Commission,  should  it  decide  to 
provide  greater  guidance  and 
prescription  as  to  regional  or 
unbundling  filings,  necessarily  must 
proceed  to  an  action  pursuant  to  this 
newly-delegated  section  202(a) 
authority.  I  am  willing  to  commit  to 
same  type  of  generic  proceeding,  as  I 
believe  that  it  is  in  the  pubUc  interest 
to  do  more  to  encourage  the  filing  of 
regional  transmission  entities  that 
enhance  competition  and  offer 


improvements  with  respect  to  pricing, 
rehability,  and  market  monitoring.  I 
imderstand  that  voliuitary  efforts  to 
promote  and  develop  these  type  of 
regional  entities  have  stalled,  or  have 
failed  to  commence,  in  many  parts  of 
the  country.  I  am  willing  to  provide 
Commission  instruction  on  the  subject, 
beyond  that  already  foimd  in  Order  No. 
888  and  oiu-  ISO  orders,  to  jump  start 
dormant  or  otherwise  lagging 
discussions  on  the  subject. 

But  why  must  that  instruction 
necessarily  come  in  the  form  of  a 
generic  initiative  intended  to  result  in 
the  formation  of  regional  districts, 
encompassing  all  regions  of  the 
country?  While  today's  notice  is  drafted 
very  carefully,  I  feel  there  is  a  strong 
bias  in  favor  of  the  Commission's 
exercising  its  section  202(a)  authority — 
whatever  that  entails — and  establishing 
regional  boundaries  and  districts  in 
which  all  public  utiUties  will  be  urged, 
subtlely  or  more  overtly,  to  join.  I  am 
not  endorsing  such  a  process,  especially 
when  I  do  not  know  where  that  process 
is  heading.  I  want  the  States  to  answer 
that  threshold  question  for  me. 

At  this  juncture,  I  believe  that  the 
Conunission  is  endorsing  a  process  that 
is  among  the  most  aggressive  it  could 
have  chosen  to  encourage  the  formation 
of  RTOs.  There  are  a  number  of 
alternatives  to  consider,  and  I  urge  the 
States  to  consider  and  consult  v^th  us 
as  to  whether  less  aggressive  steps  can 
be  taken  by  the  Commission  to 
encourage  the  formation  of  ISOs. 

There  are  other  options  the 
Commission  could  consider  in 
encouraging  the  formation  of  RTOs.  I 
enumerate  them  below,  proceeding  from 
the  most  mild  and  passive  to  the  most 
aggressive  option.  Of  course,  there  are 
numerous  variations  on  these  options 
for  us  all  to  consider. 

First,  the  Commission  could  issue 
nothing  in  this  docket.  It  could  simply 
provide  generic  instruction  in  the 
context  of  its  review  of  the  filings  it 
receives  proposing  ISOs,  transcos,  and 
related  structures.  In  the  Midwest  ISO 
proceeding,  for  example,  in  an  order 
issued  only  two  months  ago,  the 
Commission,  noting  the  early  stage  of 
restructuring  of  the  U.S.  electric  power 
industry,  proceeded  very  cautiously  and 
refrained  from  endorsing  any  particular 
ISO  model  or  ideal.' 

Second,  the  Commission  could  issue 
a  non-binding  statement  of  Commission 
poUcy  indicating  more  proactively  what 
it  is  seeking  when  it  receives  and 
reviev/s  a  voluntary  utility-specific  or 


I  See  Midwest  Independent  Transmission  Systpm 
Operator,  84  FERC1 61.231  at  62,142  (1998),  rehg 
pending. 


region-specific  filing.  This  would 
provide  badly-needed  guidance  to 
utihties  which  are  now  uncertain  as  to 
the  size  and  configuration,  for  example, 
of  any  regional  entity  they  propose. 

Third,  the  Commission  could  do  more 
to  encourage  the  voluntary  filing  of  RTO 
initiatives.  Specifically,  it  could  issue  a 
policy  statement  or  rulemaking  that 
encourages  voluntary  regional  filings 
that  satisfy  certain  minimum  criteria. 
Or,  in  addition  to  such  minimum 
criteria  (or  "lowest  common 
denominators"),  the  Commission  could 
articulate  various  incentives 
encouraging  utilities  to  participate 
actively  in  RTOs — such  as  transmission 
pricing  or  rate  of  return  incentives. 

Fourth,  moving  to  the  more  aggressive 
of  options,  the  Commission  could 
require  utiUty  participation  in  RTOs, 
establishing  basic  criteria  but  leaving 
many  or  most  of  the  details  for  the 
utiUty  participants  themselves.  In  other 
words,  the  Commission  could  let  the 
participants  decide  for  themselves,  in 
consultation  with  appropriate  state 
officials,  how  best  to  comply  with 
Commission  criteria  and  mandates. 

Fifth,  the  Commission  could  issue  a 
rulemaking  that  not  only  requires 
participation  in  RTOs,  but  also  involves 
the  Commission  in  the  setting  and 
review  of  regional  boundaries.  Such  a 
process  could  involve  the  invocation  of 
section  202(a)  authority  in  combination 
with  the  Commission's  obligation  under 
sections  205  and  206  of  the  Federal 
Power  Act  to  act  to  ensure  against 
undue  discrimination  and  preference  in 
the  provision  of  jurisdictional  services. 

Today's  notice,  according  to  my 
reading,  places  the  Commission  solidly 
on  steps  4  and  5.  Since  the  Commission 
is  initiating  a  consultative  process,  I  ask 
the  States  to  offer  their  advice  as  to  how 
aggressive  a  posture  the  Commission 
should  assume. 

Fsom  a  policy  perspective,  I 
personally  much  prefer  providing 
incentives  to  encourage  utilities  to 
voluntarily  step  forward  in  promoting 
the  development  of  regional  entities.  I 
am  very  wary  of  sitting  here  in 
Washington,  D.C.,  and  acting  as  a 
central  plaimer  with  a  large  map  of  the 
utility  grid  on  my  wall,  with  a  magic 
marker  at  my  disposal.  The  competitive 
evolution  of  the  industry  has  been  very 
dramatic  and  is  ongoing  and  quite  fluid. 
I  am  exceedingly  uncomfortable 
dictating  to  utilities  how  best  to 
configure  the  industry  in  order  to  best 
take  advantage  of  competitive 
opportunities,  or  how  best  to  alleviate 
concern  for  unfair  competitive 
advantages.  Despite  the  expert  advice  of 
this  Commission's  staff,  I  believe  that  I 
am  not  situated  in  as  good  a  position  as 
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the  utilities  we  regulate  in  determining 
the  map  and  boundaries  of  utility 
companies,  acting  alone  or  in  concert 
with  other  utilities,  operating  in  the 
future. 

From  a  legal  perspective,  I  have  many 
questions  as  to  the  legitimacy  of  any 
generic  Commission  action  that  forces 
utilities,  overtly  or  subtlely,  into 
regional  districts  of  our  choosing.  This 
is  a  difficult  matter.  Neither  the 
Department  of  Energy  nor  the 
Commission  has  exercised  section 
202(a)  authority  to  divide  the  country 
into  regional  districts.  Moreover,  the 
case  law  and  legislative  history  on  this 
point  are  obscure,  and  provide  no 
definitive  judgment  as  to  the  extent  of 
the  Commission's  authority  to 
encourage  or  compel  utility 
participation  in  regional  districts. 

In  a  separate  attachment,  I  lay  out  for 
the  interested  reader  my  understanding 
of  relevant  legislative  history  and 
precedent.  It  is  my  opinion  that  while 
the  Commission  can  act  affirmatively  to 
encourage,  promote  and  supervise 
utility  participation  in  regional  districts, 
it  lacks  the  power  to  compel 
participation.  Rather,  Congress  left  it,  in 
the  language  of  the  legislative  history  of 
section  202(a),  to  the  "enlightened  self- 
interest"  of  utilities  to  work 
cooperatively  in  the  advancement  of  the 
cause  of  utility  interconnection  and 
coordination.  I  think  the  Commission 
should  work  to  better  "enlighten" 
utilities  why  it  may  be  in  their  best 
economic  self-interest  to  cooperate  with 
their  neighbors  in  advancing  regional 
solutions  to  lingering  competitive 
problems,  rather  than  adopt  a  more 
heavy-handed  approach. 

While  today's  notice  has  compelled 
me  to  lay  out  my  views  in  as 
comprehensive  a  manner  as  possible,  I 
do  appreciate  its  provisions  to  the 
extent  the  notice  stops  short  of 
endorsing  any  one  model  of  regional 
cooperation.  I  certainly  agree  that  there 
are  a  number  of  types  of  structures  that, 
depending  on  circumstances,  might  be  - 
optimal  for  a  particular  RTO.  I  leave  it 
to  individual  utilities  to  decide  for 
themselves  whether,  if  they  decide  to 
proceed,  a  classic  ISO  structure  best    ' 
suits  their  needs,  or  whether  a  separate 
transmission  company  or  other  structure 
may  be  most  appropriate. 

For  all  of  these  reasons,  I  concur  with 
today's  notice  to  the  extent  it  initiates  a 
process  allowing  for  consultation  with 
the  States  as  to  how  best  to  proceed  to 
encourage  utility  participation  in 
regional  groupings.  I  dissent  with 
today's  notice  to  the  extent  it  can  be 
perceived  as  formally  initiating  a 
process  intended  to  lead  to  the  creation 
of  regional  districts,  and  to  the  extent 


this  process  might  undermine  the  ability 

of  utilities  to  determine  for  themselves 

how  best  to  respond  to  emerging 

competitive  opportunities  and 

challenges. 

Vicky  A.  Bailey, 

Commissioner. 

Attachment  to  Commissioner  Bailey's 
Concurrence  in  Part/Dissent  in  Part 

Presented  below  is  the  text  and 
legislative  history  of  section  202(a)  of 
the  Federal  Power  Act  (FPA),  16  U.S.C. 
§  824a(a)  (1994).  as  well  as  a  brief 
discussion  as  to  how  it  has  been 
administered  by  the  Department  of 
Energy  (DOE)  and  the  Federal  Energy 
Regulatory  Commission.  Relevant  case 
law  and  Commission  precedent,  adding 
context  to  section  202(a),  follows. 

This  analysis  has  been  prepared 
entirely  by  the  Office  of  Commissioner 
Bailey.  It  is  intended  to  further  explain 
her  interpretation  of  the  scope  of  section 
202(a). 

The  Statute 

Section  202(a)  reads  in  its  entirety  as 
follows: 

(a)  Regional  disU-icts;  establishment;  notice  to 
State  commissions 

For  the  purpose  of  assuring  an  abundant 
supply  of  elecU-ic  energy  throughout  the 
United  States  with  the  greatest  possible 
economy  and  with  regard  to  the  proper 
utilization  and  conservation  of  natural 
resources,  the  Commission  is  empowered 
and  directed  to  divide  the  country  into 
regional  districts  for  the  voluntary 
interconnection  and  coordination  of  facilities 
for  the  generation,  transmission,  and  sale  of 
electric  energy,  and  it  may  at  any  time 
thereafter,  upon  its  own  motion  or  upon 
application,  make  such  modifications  thereof 
as  in  its  judgment  will  promote  the  public 
interest.  Each  such  district  shall  embrace  an 
area  which,  in  the  judgment  of  the 
Commission,  can  economically  be  served  by 
such  interconnected  and  coordinated  electric 
facilities.  It  shall  be  the  duty  of  the 
Commission  to  promote  and  encourage  such 
interconnection  and  coordination  within 
each  such  district  and  between  such  districts. 
Before  establishing  any  such  district  and 
fixing  or  modifying  the  boundaries  thereof 
the  Commission  shall  give  notice  to  the  State 
commission  of  each  State  situated  wholly  or 
in  part  within  such  district,  and  shall  afford 
each  such  State  commission  reasonable 
opportunity  to  present  its  views  and 
recommendations,  and  shall  receive  and 
consider  such  views  and  recommendations. 

Broken  down  into  its  most  important 
constituent  parts,  section  202(a): 

(1)  "empowers"  and  "directs"  the 
Commission  "to  divide  the  country  into 
regional  districts  for  the  voluntary 
interconnection  and  coordination  of 
facilities;" 

(2)  obligates  the  Commission  "to  promote 
and  encourage  such  interconnection  and 


coordination  within  each  such  district  and 
between  such  districts;"  and 

(3)  obligates  the  Commission  to  work  in 
concert  with  affected  states  prior  to 
"establishing  any  such  district  and  fixing  or 
modifying  the  boundaries  thereof" 

Section  202(a)  is  part  of  a  more 
comprehensive  section  of  the  Federal 
Power  Act— section  202,  16  U.S.C. 
§824a  (1994)— entitled 
"Interconnection  and  coordination  of 
facilities;  emergencies;  transmission  to 
foreign  countries."  Other  subsections  of 
section  202  deal  with:  (1)  Commission- 
directed  interconnections  in  certain 
limited  circumstances  (section  202(b)); 
(2)  Commission-directed  temporary 
intercormections  in  emergency 
circumstances  (sections  202  (c)-(d));  (3) 
limitations  on  the  transmission  or  sale 
of  electricity  to  or  from  foreign  countries 
(Canada  and  Mexico)  (sections  202  (e)- 
(0);  and  (4)  utility  reports  to  the 
Commission  and  contingency  plans  in 
times  of  electricity  shortages. 

Legislative  History 

There  is  little  legislative  history  that 
illuminates  the  precise  meaning  of 
section  202(a).  The  single  best  piece  of 
legislative  history  that  is  particular  to 
section  202(a)  focuses  on  the 
"enhghtened  self-interest"  of  utilities 
and  Congress'  preference  for  voluntary 
coordination  and  interconnection: 

Under  this  subsection  the  Commission 
would  have  authority  to  work  out  the  ideal 
utility  map  of  the  country  and  supervise  the 
development  of  the  industry  toward  that 
ideal.  The  committee  is  confident  that 
enlightened  self-interest  will  lead  the  utilities 
to  cooperate  with  the  commission  and  with 
each  other  in  bringing  about  the  economies 
which  can  alone  be  secured  through  the 
planned  coordination  which  has  long  been 
advocated  by  the  most  able  and  progressive 
thinkers  on  the  subject. 

Senate  Report  No.  621  (Senate 
Committee  on  Interstate  Commerce), 
74th  Cong.,  1st  Sess.  (1935)  at  p.  49. 

Courts  reviewing  this  piece  of 
legislative  history  appear  to  have 
reached  the  conclusion  that  Congress,  in 
enacting  section  202(a)  (and  related 
subsections)  in  1935,  was  motivated  by 
a  desire  to  leave  the  coordination  and 
joint  planning  of  utility  systems  to  the 
voluntary  judgment  of  individual 
utihties.  "and  it  was  not  willing  to 
mandate  that  they  do  so."  Central  Iowa 
Power  Cooperative  v.  FEHC.  606  F.2d 
1156,  1167-68  (D.C.  Cir.  1979);  see  also 
Municipalities  of  Groton  v.  FERC.  587 
F.2d  1296,  1298  (D.C.  Cir.  1978). 

Other  passages  from  the  legislative 
history  amplify  the  "voluntary"  nature 
of  utility  conduct  under  section  202(a) 
and  the  absence  of  Commission 
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mandates.  Another  section  of  the  Senate 
Report  provided  as  follows: 

Section  202(a]  of  [the  original  Senate  bill] 
imposed  upon  each  public  utility  the  duty  to 
furnish  energy  to,  exchange  energy  with  and 
transmit  energy  for  any  person  upon 
reasonable  request.  This  provision  has  heea 
eliminated,  and  the  other  subsections  of  the 
old  section  202  which  relate  to  rates  have 
been  removed  to  the  general  rate  sections 
(sec.  205).  While  imposition  of  these  duties 
may  ultimately  be  found  to  be  desirable,  the 
committee  does  not  think  that  they  should  be 
included  in  this  first  exercise  of  Federal 
power  over  electric  companies.  It  relies  upon 
the  provision  for  the  voluntary  coordination 
of  electric  facilities  in  regional  districts 
contained  in  the  new  section  202(a)  *   *  *  for 
the  first  Federal  effort  in  this  direction  *  *  * 
Furthermore,  the  provisions  of  the  old 
section  203(b)  empowering  the  Federal 
Power  Commission  to  require  one  utility  to 
permit  the  use  of  its  facilities  by  another 
*   *  *  have  been  eliminated;  these  matters 
are  left  to  the  voluntary  action  of  the  utilities. 

Senate  Report  No.  621,  74th  Cong.,  1st 
Sess.  (1935)  at  p. 19.  In  addition,  the 
report  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce 
similarly  emphasizeid  the  volujitary 
character  of  the  coordination  of  utility 
facilities: 

This  section  authorizes  the  Commission  to 
establish  regional  districts  and  to  encourage 
the  voluntary  interconnection  and 
coordination  of  focilities  within  and  between 
such  districts,  but  the  coordination  of 
facilities  is  left  to  the  voluntary  action  of  the 
utilities. 

H.R.  Report  No.  1318,  74th  Cong.,  1st 
Sess.  (1935)  at  p.27. 

Taken  together,  the  pieces  of 
legislative  history  quoted  above  focus 
on  the  voluntary  conduct  of  utilities  and 
the  cautious,  limited  exercise  of  federal 
authority  in  this  area.  There  is  no 
apparent  discussion  of  the  extent  of  the 
Commission's  authority  to  divide  the 
country  up  into  regional  districts — or 
what  the  Commission  affirmatively  can 
do  uinder  section  202(a)  if  utilities  are 
not  "voluntarily"  moving  in  the  maruier 
(or  as  quickly  as  that)  favored  by  the 
Commission. 

Exercise  of  Section  202(a)  Authority 

Section  202(a)  authority  to  "divide 
the  country  into  regional  districts  for  the 
voluntary  interconnection  and 
coordination  of  faciUties"  originally  was 
vested  in  the  Federal  Power 
Commission  (FPC).  This  authority  was 
transferred  to  DOE  in  1977  when 
Congress  enacted  the  Department  of 
Energy  Organization  Act.  The  DOE  Act 
vested  in  the  newly-created  FERC  only 
specifically-enumerated  statutory 
authority.  Because  the  DOE  Act  did  not 
specifically  vest  in  the  FERC  the  FPC's 
existing  section  202(a)  authority  with 


respect  to  dividing  the  country  into 
regional  districts,  that  authority 
remained  with  DOE. 

The  DOE  did  not  exercise  its  section 
202(a)  authority  during  the  21  years  in 
which  it  controlled  that  authority.  On 
October  1, 1998,  DOE  Secretary 
Richardson,  in  DOE  Delegation  Order 
No.  0204-166.  "delegated  and  assigned 
to  the  [Commission]  the  authority  to 
carry  out  such  functions  as  are  vested  in 
the  Secretary  under  section  202(a)  of  the 
Federal  Power  Act." 

In  delegating  section  202(a)  authority. 
Secretary  Richardson  concluded  that  the 
Commission  is  the  "most  appropriate 
agency"  to  exercise  this  authority.  In 
support.  Secretary  Richardson 
explained,  without  citation  to  any  legal 
authority,  that  section  202(a)  affords  the 
Commission  "sufficient  authority  to 
establish  boundaries  for  Independent 
System  Operators  (ISOs)  or  other 
appropriate  transmission  entities."  He 
added  that  "(pjroviding  FERC  writh  the 
authority  to  establish  boundaries  for 
ISOs  or  other  appropriate  transmission 
entities  could  aid  in  the  orderly 
formation  of  properly-sized 
transmission  institutions  and  in 
addressing  reUability-related  issues, 
thereby  increasing  the  reliability  of  the 
transmission  system."  The  press  release 
accompanying  the  delegation  order 
added  that  the  DOE  delegation  of 
section  202(a)  authority  "gives  FERC 
much-needed  authority  it  now  lacks." 

Judicial  Precedent 

Not  surprisingly,  given  the  dormant 
nature  of  this  section  for  its  63-year 
history,  the  United  States  Supreme 
Court  has  never  ruled  directly  on  the 
precise  meeming  of  section  202(a).  It  has. 
however,  addressed  more  generally  the 
"voluntary"  scheme  of  utility  action 
nuining  throughout  the  Federal  Power 
Act. 

In  the  landmark  case  of  Otter  Tail 
Power  Company  v.  United  States,  410 
U.S.  366  (1973).  the  Supreme  Court 
ruled  that  Commission  regulation  of 
electric  utility  rates  and  practices  under 
the  FPA  does  not  unmiuiize  electric 
utihties  from  antitrust  scrutiny  and 
liability.  In  so  ruling,  the  Supreme  Court 
rejected  the  utihty  argiunent  that  its 
refusal  to  deal  with  certain  municipal 
customers  was  immune  from  antitrust 
prosecution  because  the  Commission 
has  the  authority  to  compel  involuntary 
electrical  interconnections  pursuant  to 
section  202(b)  of  the  FPA.  The  Court 
responded  that  "[t]he  essential  thrust  of 
§  202,  however,  is  to  encourage 
voluntary  interconnections  of  power." 
Id.  at  373  (citing  legislative  history). 

The  Court  continued  with  an  analysis 
of  the  overall  scheme  of  Part  II  the  FPA 


(which  includes  section  202)  and  its 
legislative  history: 

As  originally  conceived,  Part  II  would  have 
included  a  "common  carrier"  provision 
making  it  "the  duty  of  every  public  utility  to 
*   *   *  transmit  energy  for  any  person  upon 
reasonable  request.  *   *   *  "  In  addition,  it 
woul3  have  empowered  the  Federal  Power 
Commission  to  order  wheeling  if  it  found 
such  action  to  be  "necessary  or  desirable  in 
the  public  interest."  These  provisions  were 
eliminated  to  preserve  "the  voluntary  action 
of  the  utilities." 

It  is  clear,  then,  that  Congress  rejected  a 
pervasive  regulatory  scheme  for  controlling 
the  interstate  distribution  of  power  in  favor 
of  voluntary  commercial  relationships. 

Id.  at  374  (citations  to  legislative  history 
omitted). 

In  an  earlier  Supreme  Court  citing 
section  202.  the  Court  ruled  in  Penn 
Water  &■  Power  Company  v.  FPC.  343 
U.S.  414  (1952),  that  the  statutory 
language  of  sections  202(a).  202(b),  and 
206(b)  of  the  FPA  justified  a  bilateral, 
existing  contractual  "practice"  of  two 
utiUties  integrating  their  power  output. 
It.  relevant  part,  the  Court  found  that  the 
regional  coordination  of  power  facilities 
"ready  made  by  prior  contractual 
arrangements"  was  precisely  the  type  of 
coordinated  action  authorized  under 
section  202(a)  of  the  FPA.  Id.  at  423. 

The  few  lower  court  decisions  to 
address  section  202(a).  like  the  Penn 
Water  case,  address  situations  in  which 
utilities  voluntarily  banded  together  to 
coordinate  their  activities  in  such  a 
manner  as  to  achieve  efficiencies  and 
economies  unachievable  by  unilateral, 
utility-specific  conduct.  Two  cases  in 
particular — involving  voluntary  pooUng 
arrangements  by  utihties — are 
instructive  as  to  the  reach  of  section 
202(a)  and  the  Commission's  historical 
hesitation  to  invoke  that  statutory 
authority  to  compel  utilities  to  do  more 
than  what  they  voluntarily  had 
committed  to  do. 

In  Central  Iowa  Power  Cooperative  v. 
FERC.  606  F.2d  1156  (D.C.  Cir.  1979). 
the  D.C.  Circuit  affirmed  the 
Commission's  approval  of  the  Mid- 
Continent  Area  Power  Pool  (MAPP).  a 
tight  power  pool  among  Midwestern 
utilities,  as  modified  in  only  one  respect 
(membership).  In  so  doing,  the  court 
affirmed  the  Commission's  judgment 
not  to  accede  to  the  request  of 
intervenors  to  try  to  turn  the  power 
pool — which  provided  for  the 
coordinated  operation  of  generating 
facihties  and  short-term  exchanges  of 
power  (reserve  sharing) — into  a  better 
power  pool. 

Specifically,  the  court  upheld  the 
Commission's  judgment  to  dechne  to 
exptoid  the  scope  of  pool  services,  as 
requested  by  intervenors.  to  require 
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MAPP  utilities  to  construct  larger 
generating  units  and  to  engage  in  single- 
system  planning  with  central  dispatch. 
The  Conunission  had  reasoned  that 
section  202(a)  of  the  FPA  does  not 
compel  the  Commission,  against  the 
wishes  of  the  pool  utilities,  to  transform 
MAPP  from  its  limited  scope  to  one 
offering  a  wider  array  of  pool  services: 

While  Section  202(a)  of  the  Federal  Power 
Act  speaks  in  terms  of  "voluntary 
interconnection  and  coordination"  and  to 
"promote  and  encourage"  the  same,  the 
pooling  agreement  is  an  FPC  tariff  which 
must  pass  muster  under  Sections  205  and 
206  of  the  Federal  Power  Act.  For  example, 
we  have  already  found  the  membership 
provisions  unacceptable.  Nevertheless,  the 
scope  of  a  power  pool  is  in  the  first  instance 
a  matter  for  the  utilities  involved.  The  mere 
fact  that  a  particular  pool  does  not  offer  the 
same  range  of  services  as  another  pool  does 
not  permit  the  Commission  to  direct 
expansion  of  the  narrower  jxxdIs'  scope. 
Unless  the  limited  scope  of  the  MAPP 
Agreement  is  for  some  other  reason  unjust, 
unreasonable  or  unduly  discriminatory,  we 
are  not  authorized  under  Part  U  of  the 
Federal  Power  Act  to  direct  the  pool  to  offer 
more  services.  While  we  can  and  do 
"encourage  and  promote"  greater  use  of 
pooling,  the  peculiarities  of  each  region 
necessitate  that  the  member  utilities 
determine  the  services  to  be  offered.  One 
cannot  automatically  apply  the  broader  scope 
of  NEPOOL,  based  upon  very  different 
geography,  industry  history  and  make-up  in 
New  England,  to  the  mid-continent  region 
with  its  tremendous  area,  sparse  load  and 
different  industry  make-up. 

Id.  at  1167  (quoting  underlying 
Commission  order). 

The  reviewing  court  found  the 
Commission's  reluctance  to  direct  the 
pooling  utihties  to  do  more  than  what 
they  had  voluntarily  committed  to  do  to 
represent  an  "informed  and  reasoned 
decision  consistent  with  congressional 
purposes."  Id.  In  support,  the  court 
reviewed  the  language  and  legislative 
history  of  section  202(a)  and  concluded 
that  Congress  intended  to  leave  the 
coordination  of  electric  systems  to  the 
voluntary  decisions  of  utilities  acting  in 
their  "enlightened  self-interest."  For 
this  reason, 

Given  the  expressly  voluntary  nature  of 
coordination  under  section  202(a),  the 
Commission  could  not  have  mandated 
adoption  of  the  Agreement,  and  failure  of  the 
MAPP  participants  to  establish  a  fully- 
integrated  electric  system  could  not  justify 
rejection  of  the  (MAPP)  Agreement  filed. 

Id.  at  1168.  The  court  recognized  that, 
pursuant  to  section  202(a),  regional 
coordination  of  electric  power  systems 
is  in  the  public  interest.  Nevertheless, 

This  does  not  mean,  however,  that  a 
pooling  plan  is  unlawful  *   *   *  merely 
because  a  more  comprehensive  arrangement 
might  better  achieve  the  purposes  of  section 


202(a).  To  so  conclude  would  undermine 
Congress'  determination  that  coordination 
under  section  202(a)  be  voluntary.  Moreover, 
we  cannot  agree  with  South  Dakota  that  in 
approving  the  [MAPP]  Agreement  the 
Commission  abdicated  its  duty  under  section 
202(a)  to  promote  and  encourage  regional 
interconnection  and  coordination  of  electric 
facilities. 

Id. 

The  findings  and  rationale  of  the  D.C. 
Circuit,  in  upholding  the  Commission's 
limited  exercise  of  its  section  202(a) 
authority,  mimic  its  conclusions  in  an 
earher  case,  also  involving  the  voluntary 
actions  of  utihties  to  create  a 
coordinated  power  pool  in  another 
region  of  the  country.  In  Municipalities 
ofGroton  v,  FERC.  587  F.2d  1296  (D.C. 
Cir.  1978),  the  court  affirmed  the 
Commission's  approval,  with  one 
modification  (as  to  a  deficiency  charge), 
of  the  New  England  Power  Pool 
(NEPOOL),  a  tight  power  pool  among 
New  England  utilities. 

In  so  aoing,  the  court  affirmed  the 
Commission's  judgment  to  reject  the 
arguiment  of  certain  municipal  electric 
systems  that  the  NEPOOL  Agreement 
was  necessarily  discriminatory  and 
anticompetitive  because  it  omits  certain 
services  (including  firm  power  sales). 
The  court  explained  that  section  202(a) 
of  the  FPA  "sanctions  and  encourages 
these  voluntary  pooUng  agreements," 
and  that  the  Commission's  conclusions 
that  the  NEPOOL  Agreement  is  not 
unduly  discriminatory  or 
anticompetitive,  despite  its  limited  size 
and  scope,  "is  reasonable  in  light  of  the 
volimtary  nature  of  this  agreement."  Id. 
at  1298-99.  See  also  Duke  Power 
Company  V.  FPC,  401  F.2d  930,  943-44 
(D.C.  Cir.  1968)  (emphasizing  that 
section  202(a)  encourages  voluntary 
interconnection  and  coordination  of 
facilities,  that  the  Commission's 
responsibility  under  that  section  is  only 
to  promote  and  encourage  such 
interconnection  and  coordination,  emd 
that  the  Commission  is  not  authorized 
to  "compel  any  particular 
interconnection  or  technique  of 
coordination."). 2 

BREATHITT,  Commissioner,  concurring 

I  view  today's  Notice  of  Intent  to 
Consult  Under  Section  202(a)  as  the 
initiation  of  important  discussions 


2  In  Duke  Power  Company,  the  court  reviewed  the 
language  and  legislative  history  of  section  202(a), 
and  other  subsections  of  section  202  ((b)-(d)) 
dealing  with  interconnections  and  emergency 
authorizations,  as  part  of  its  interpretation  of  the 
statutory  reach  of  section  203  of  the  FPA,  dealing 
with  the  sale,  lease,  disposition,  merger  or 
consolidation  of  jurisdictional  facilities.  The  court 
found  that  the  Commission  does  not  have 
jurisdiction  under  section  203  to  review  the  utility 
acquisition  of  limited  local  distribution  facilities. 


between  the  FERC  and  state 
commissions  and  others  on  whether  and 
how  the  Commission  will  use  its 
authority  under  Section  202(a)  of  the 
Federal  Power  Act.  These  initial 
discussions  will  begin  to  shape  the 
debate  of  how  and  under  what  time 
frame  the  Commission  intends  to 
proceed  with  a  broader  inquiry  into  the 
formation  of  regional  transmission 
organizations.  The  direction  we  take  in 
this  endeavor  is  of  utmost  importance  to 
me.  It  is  for  this  reason  that  I 
respectfully  concur  with  today's  Notice 
of  Intent  to  Consuh.  As  I  will  explain, 
the  Notice  does  not  adequately  frame 
our  initial  discussion  with  state 
commissioners. 

I  believe  it  is  crucial  that  we  conduct 
thorough  and  meaningful  discussions 
with  our  state  colleagues.  Efforts  by  this 
Commission  to  draw  regional 
boimdaries  for  transmission 
organizations  will  have  a  tremendous 
impact  on  state  commissions  and  on  the 
utilities  and  their  customers  that 
conduct  business  and  reside  in  those 
stat3s.  We  must  acknowledge  that  states 
are  at  varying  points  in  the  development 
of  retail  open  access  plans  and  that 
actions  by  this  Commission  will  have 
different  impacts  on  states  depending 
on  the  level  of  functional  unbundling 
and  retail  competition  that  has  occurred 
in  those  states.  Furthermore,  we  must 
consider  the  significant  regional 
differences  that  exist  in  this  country  and 
the  degree  to  which  transmission 
planning  and  pricing  issues  will  affect 
a  state's  analysis  and  consideration  of 
RTOs.  Obviously,  this  consultation 
process  is  not  a  simple  exercise.  Indeed 
it  is  one  that  requires  a  great  deal  of 
consideration.  "That  is  why  the 
Commission  must  ensure  that  every 
pertinent  question,  even  the  most 
fundamental  ones,  are  asked  and 
answered. 

The  Notice  we  are  voting  on  today 
asks  important  and  relevant  questions 
and  invites  comments  from  state 
commissioners  on  issues  pertaining  to 
the  formation  of  regional  transmission 
organizations  and  the  establishment  of 
boundaries  for  these  RTOs.  However, 
the  Notice  does  not  invite  state 
commissioners,  in  this  initial 
discussion,  to  comment  on,  what  I 
beUeve  to  be,  the  fundamental, 
threshold  question.  That  is,  whether 
there  is  a  need  to  establish  regional 
boundaries  in  order  to  further  the  goals 
of  full  competition  and  non- 
discriminatory access  or  whether  there 
are  other  means  that  can  be  equally  as 
effective.  This  should  be  the  first 
question  we  ask  ourselves  and  state 
commissioners.  Furthermore,  I  believe  it 
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is  crucial  that  we  define  the  scope  of  our 
authority  under  Section  202(a). 

I  fully  support  the  Notice  of  Intent  to 
Consult  and  look  forward  to  our 
discussions  with  state  commissioners 
and,  later  on,  with  other  parties.  This 
dialogue  is  important  and  necessary. 
However,  I  do  not  want  the  Commission 
to  lose  sight  of  fundamental,  threshold 
issues  pertaining  to  the  establishment  of 
regional  boundaries  and  the  formation 
of  RTOs.  I  therefore  respectfully  concur 
with  this  decision. 
Undo  K.  Breathitt. 
Commissioner. 
[FR  Doc.  98-31959  Filed  11-30-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  existence  and 
character  of  new  system  of  records. 

summary:  The  Federal  Energy 
Regulatory  Commission  ("Commission" 
or  "FERC"),  under  the  requirements  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a, 
is  publishing  a  description  of  a  new 
system  of  records. 

DATES:  Comments  may  be  filed  on  or 
before  February  1,  1999. 
ADDRESSES:  Comments  should  be 
directed  to  the  following  address:  Julia 
A.  Lake,  Privacy  Act  Officer,  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Room  91-21,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  A.  Lake,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  91-21,  Washington,  DC  20426; 
202-208-0457. 

SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974,  5  U.S.C.  552a, 
requires  that  each  agency  publish  a 
notice  of  the  existence  and  character  of 
each  new  or  altered  "system  of  records." 
5  U.S.C.  552a(a)(5).  This  Notice 
identifies  and  describes  the 
Commission's  new  system  of  records. 
There  are  no  altered  systems  to  report. 
A  copy  of  this  Notice  identifies  and 
describes  the  Commission's  new  system 
of  records.  There  are  no  altered  systems 
to  report.  A  copy  of  this  report  has  been 
distributed  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate,  as  the  Act  requires. 


The  new  system  of  records  does  not 
duplicate  any  existing  agency  systems. 
In  accordance  with  5  U.S.C.  552a(e)(4), 
the  Commission  lists  below  the 
following  information  about  this  system: 
name;  location;  categories  of  individuals 
on  whom  the  records  are  maintained; 
categories  of  records  in  the  system; 
authority  for  maintenance  of  the  system; 
each  routine  use;  the  policies  and 
practices  governing  storage, 
retrievability,  access  controls,  retention, 
and  disposal;  the  title  and  business 
address  of  the  agency  official 
responsible  for  the  system  of  records; 
procedures  for  notification,  access  and 
contesting  the  records  of  each  system; 
and  the  sources  of  the  records  in  the 
system. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

FERC/36 

SYSTEM  NAME: 

Management,  Administrative,  and 
Payroll  System  "MAPS"  FERC/36. 

SYSTEM  LOCATION: 

Hard  copy  of  personnel  and 
timekeeping  data  is  located  at  the 
Federal  Energy  Regulatory  Commission 
(FERC),  Washington,  D.C.  20426.  Hard 
copy  of  payroll  transactions  and  reports 
are  located  at  the  Department  of 
Veterans  Affairs,  Shared  Services  Center 
(SSC),  Topeka,  Kansas  66604  and  the 
Department  of  Veterans  Affairs, 
Financial  Services  Center  (FSC),  Austin, 
Texas  78772,  respectively. 
Computerized  data  is  located  at  the 
Department  of  Veterans  Affairs,  Austin 
Automation  Center  (AAC),  Austin, 
Texas  78772. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  (Senior  Executive 
Service  and  non-Senior  Executive 
Service,  bargaining  unit  and  non- 
bargaining  unit)  employed  by  the 
Federal  Energy  Regulatory  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  official  personnel  action  and/or 
payroll  transaction  information  on 
Commission  employees. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  2302(b)(20)(B), 
2302(b)(10),  7311,  7313;  Executive 
Order  10450;  5  CFR  731.103. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

•  To  the  Merit  Systems  Protection 
Board,  the  Office  of  Special  Counsel,  the 
Equal  Employment  Opportunity 
Commission,  or  the  Federal  Labor 


Relations  Authority,  in  connection  with 
functions  vested  in  those  agencies. 

•  To  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  that  individual. 

•  To  the  Office  of  Management  and 
Budget  in  connection  with  private  relief 
legislation. 

•  In  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency. 

•  To  the  National  Archives  and 
Records  Administration  for  records 
management  inspections. 

•  To  Federal  agencies  as  a  data  source 
for  management  information  through 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  functions  for  which  the 
records  are  maintained  for  related 
studies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

On  paper  in  Official  Folders  located  at 
the  FERC.  SSC,  and  FSC.  Computerized 
on  a  DEC  Alpha  Server  which  resides  at 
the  AAC. 

RETRIEVABILmr: 

Data  can  be  retrieved  by  employee's 
name,  employee  identification  number, 
or  social  security  number. 

SAFEGUARDS: 

The  Austin  Automation  Center  is 
located  in  a  secured  Federal  complex. 
Within  this  secured  building,  the 
Computer  Operations  Center  is  located 
in  a  controlled  access  room.  Specific 
employees  have  been  identified  as 
system  and  database  administrators 
having  specific  responsibilities  allowing 
access  to  FERC  personnel  and  payroll 
data.  Security  is  embedded  within  the 
software,  in  both  the  operating  system 
and  at  the  application  level.  Individuals 
not  granted  access  rights  cannot  view  or 
change  data.  The  database  is  monitored 
by  software  applications  that  provide 
audits  of  log-ins,  both  successful  and 
failed. 

Output  documents  from  the  system 
are  maintained  as  hard  copy  documents 
by  FERC's  Human  Resources  Division 
and  the  VA's  Payroll  Operations  and 
Finance  Offices  and  are  safeguarded  in 
secured  cabinets  located  within  secured 
rooms. 

SYSTEM  MANAGERS(S)  AND  ADDRESS: 

The  Federal  Energy  Regulatory 
Commission  and  the  Department  of 
Veterans  Affairs  share  responsibility  for 
system  management.  The  first  point  of 
contact  is  the  Director,  Division  of 
Management,  Administrative  and 
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Payroll  Support,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 

NOTIFICATION  PnOCEDURES: 

Director,  Division  of  Management, 
Administrative,  and  Payroll  Support. 

RECORDS  ACCESS  PROCEDURES: 
Same  as  notification  procediu«s. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Involvement  by  the  Office  of  Personnel 
Management  may  be  necessary,  as 
provided  in  the  Federal  Personnel 
Manual,  Chapter  731. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Energy's  Corporate 
Human  Resource  Information  System 
(CHRIS);  FERC's  Payroll  UtiUzation 
Reporting  System  (PURS);  the 
employee's  supervisors;  and  the 
employee. 

[PR  Doc.  98-31889  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 
Power  Allocation  Issues 

agency:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  Inquiry  on  the  Impact 

of  Electric  Utility  Industry 

Restructuring. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  initiating 
an  inquiry  to  explore  the  impact  of 
electric  utifity  industry  restructuring  on 
Western's  power  allocation  policies. 
DATES:  The  consultation  and  comment 
period  will  begin  on  the  date  of 
publication  of  this  Federal  Register 
notice  and  will  end  January  15, 1999.  A 
public  comment  forum  at  which 
Western  will  receive  oral  and  written 
comments  will  be  held  on  Wednesday, 
January  6, 1999,  beginning  at  1  p.m., 
Mountain  Standard  Time,  at  the  Four 
Points  Denver  Central  Hotel,  3535 
Quebec  Street,  Denver,  Colorado.  To  be 
assured  of  consideration,  written 
comments  must  be  received  by  the  end 
of  the  consultation  and  comment 
period. 

ADDRESSES:  Written  comments  may  be 
hand-deUvered,  mailed,  emailed,  or 
faxed  to  Robert  C.  Fullerton,  Project 
Manager,  Corporate  Services  Office, 
Western  Area  Power  Administration, 
1627  Cole  Boulevard,  P.O.  Box  3402, 
Golden,  CO  80401-0098,  telephone 
(303)  275-2700,  fax  (303)  275-1290, 
email:  fullerto@wapa.gov.  All 


documentation  developed  or  retained  by 

Western  during  the  course  of  this  public 

process  will  be  available  for  inspection 

and  copying  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Fullerton,  Project  Manager, 
Corporate  Services  Office,  Western 
Area  Power  Administration,  1627 
Cole  Boulevard,  P.  O.  Box  3402, 
Golden,  CO  80401-0098,  telephone 
(303)  275-2700.  email: 
fullerto@wapa.gov. 

Joel  K.  Bladow,  Region£il  Manager, 
Rocky  Mountain  Region,  Western 
Area  Power  Administration,  P.O.  Box 
3700.  Loveland.  CO  80539-3003, 
telephone  (970)  490-7201,  email: 
bladow@wapa.gov. 

J.  Tyler  Carlson,  Regional  Manager, 
Desert  Southwest  Region,  Western 
Area  Power  Administration.  P.O.  Box 
6457.  Phoenix,  AZ  85005-6457. 
telephone  (602)  352-2453.  email: 
carlson@wapa.gov. 

David  Sabo,  Customer  Service  Center 
Manager,  Colorado  River  Storage 
Project,  Western  Area  Power 
Administration,  P.O.  Box  11606.  Salt 
Lake  City.  UT  84147-0606.  telephone 
(801)  524-6372,  email: 
sabo@wapa.gov. 

Jerry  W.  Toenyes,  Regional  Manager. 
Sierra  Nevada  Region.  Western  Area 
Power  Administration.  114  Parkshore 
Drive,  Folsom.  CA  95630-4710. 
telephone  (916)  353-4418.  email: 
toenyes@wapa.gov. 
Gerald  C.  Wegner.  Regional  Manager. 
Upper  Great  Plains  Region.  Western 
Area  Power  Administration.  P.O.  Box 
35800,  BilUngs.  MT  59107-5800. 
telephone  (406)  247-7405.  email: 
wegner@wapa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authorities 

This  public  process  is  being 
conducted  pursuant  to  the  Department 
of  Energy  (Organization  Act  (42  U.S.C. 
7101.  et  seq.);  the  Reclamation  Act  of 
1902  (43  U.S.C.  371.  et  seq.).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c));  and 
other  acts  specifically  applicable  to  the 
projects  involved. 

Background 

Western  is  a  Federal  power  marketing 
administration,  charged  with  the 
responsibility  of  marketing  electricity 
generated  by  power  plants  operated  by 
the  Bureau  of  Reclamation,  the  Corps  of 
Engineers,  and  the  International 
Boundary  and  Water  Commission. 
Created  in  1977.  Western  markets  on  a 
wholesale  basis  and  transmits  Federal 


hydroelectric  power  throughout  1.3 
million  square  miles  to  more  than  600 
customers,  including  rural  electric 
cooperatives,  municipal  utilities,  pubhc 
utility  districts.  Federal  and  State 
agencies,  and  irrigation  districts. 
Western's  power  customers,  in  turn, 
provide  service  to  millions  of 
consumers  in  15  western  States. 

Western  markets  power  on  a  project- 
specific  basis.  A  marketing  plan  for  each 
project  is  developed  through  a  public 
process,  with  opportunity  for  comment 
on  a  marketing  proposal  before 
publication  of  the  final  marketing  plan 
in  the  Federal  Register.  Reclamation 
law  governs  how  Western  markets 
electricity,  including  the  requirement 
that  Western  offer  power  first  to  non- 
profit entities  such  as  rural  electric 
cooperatives  and  municipalities. 
In  the  first  decade  of  Western's 
existence,  marketing  plems  were 
relatively  inflexible.  Unless  new 
generation  was  available,  the  amount  of 
power  made  available  for  potential  new 
customers  was  relatively  small. 
Contracts  with  terms  up  to  30  years 
were  negotiated  and  signed.  No 
capability  existed  under  contracts  to 
adjust  Western's  marketable  resources 
in  the  event  that  power  plant 
operational  changes  were  necessary  due 
to  environmental  considerations. 

In  recent  years.  Western  added  more 
flexibility  to  its  marketing  policies  and 
power  sales  contracts.  On  October  20. 
1995.  Western  adopted  a  final  rule  for 
the  Energy  Planning  and  Management 
Projgram  (Program)  (60  FR  54151). 
which  established  a  fi-amework  for  the 
project-specific  allocation  of 
hydropower.  Pursuant  to  the  Program. 
Western  signed  resource  extension 
contracts  with  existing  customers  for  the 
sale  of  power  from  the  Pick-Sloan 
Missouri  Basin  Program-Eastern 
Division  and  the  Loveland  Area 
Projects.  These  20-year  contracts 
contain  withdrawal  opportimities  at  5 
and  10  years  to  meet  the  needs  of 
potential  new  customers  and  other 
purposes  as  determined  by  Western. 
Western  also  reserved  the  contractual 
abiUty  to  adjust  power  commitments  in 
response  to  changes  in  operations  and 
hydrology.  In  addition.  Western  has  full 
flexibility  to  adjust  its  power  rates 
under  the  terms  of  the  contracts. 
Resource  pools  of  up  to  6  percent  of  the 
marketable  resource  were  set  aside  to 
meet  the  needs  of  new  customers, 
including  Indian  tribes. 

While  the  Program  did  not 
immediately  impact  the  marketing  of 
power  fi-om  the  Central  Valley  Project 
(CVP).  Washoe  Project,  and  Salt  Lake 
City  Area  Integrated  Projects  (SLCA/IP), 
Western  anticipated  that  Program 
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application  would  be  evaluated  for 
these  projects  in  the  future.  Much  work 
has  already  been  done  to  advance  the 
completion  of  the  marketing  plans  for 
the  CVP,  Washoe  Project,  and  SLCA/IP, 
pursuant  to  the  Program's  framework. 

There  is  now  a  further  need  to 
consider  the  impact  of  electric  utility 
industry  restructuring  on  the  way  that 
we  allocate  power.  Western  seeks  public 
input  on  six  questions  to  help  in  this 
consideration. 

Upon  completion  of  this  public 
process.  Western  will  consult  with  the 
Department  of  Energy  (DOE)  prior  to 
taking  further  action  to  complete 
pending  power  marketing  plans. 

While  this  public  process  was 
triggered  by  marketing  proposals  for 
CVP.  Washoe  Project,  and  SLCA/EP  firm 
power,  Western  regards  the  issues 
addressed  in  this  pubhc  process  as 
relevant  to  all  of  our  power  allocation 
efforts.  However,  the  conclusions  we 
reach  will  be  applied  prospectively,  and 
will  not  impact  existing  marketing  plans 
and  contracts. 

As  electric  utility  industry 
restructuring  progresses  over  time. 
Western  likely  will  evaluate  the  impact 
of  industry  change  on  a  periodic  basis 
to  assure  that  our  power  marketing 
policy  continues  to  be  responsive  to 
public  needs. 

Regulatory  Procedure  Requirements 

Review  Under  Executive  Order  12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Environmental  Compliance 

DOE  National  Environmental  Policy 
Act  (NEPA)  regulations  categorically 
exclude  marketing  plans  from  NEPA 
documentation  unless  they  involve  new 
generation,  new  transmission,  or  a 
change  in  operations.  Therefore, 
Western  will  not  conduct  further 
evaluation  under  NEPA.  Considerable 


environmental  evaluation  has  already 
occurred  under  the  Energy  Planning  and 
Management  Program  and  during 
project-specific  marketing  plan 
development. 

Scope  of  Issues 

Pubhc  comment  is  requested  on  the 
following  questions: 

1.  Should  Western's  power  allocations 
system,  including  the  term  of  firm 
power  contract  renewals,  be  modified  to 
take  into  account  changes  in  electricity 
markets  that  have  occurred,  and  are 
expected  to  occur  in  the  future,  due  to 
the  enactment  of  California  Assembly 
Bill  1890  and  other  State  retail 
competition  statutes?  If  so,  please 
explain  what  modifications  would  be 
desirable.  If  not,  please  explain  why  the 
present  system  should  be  preserved. 

2.  To  the  extent  a  utility  with  an 
allocation  of  preference  power  loses 
load  due  to  retail  competition,  should  it 
receive  the  same  allocation  as  it 
received  previously  or  should  its 
allocation  be  reduced  proportionately? 

3.  Should  Western  allocate  power 
directly  to  electricity  end-users  that  are 
preference  entities  such  as  publicly- 
owned  schools  in  States  or  localities 
that  permit  retail  access?  If  so,  how 
much  power  should  be  allocated  for  this 
purpose?  Alternatively,  should  Western 
continue  to  allocate  power  primarily  to 
its  traditional  customers  such  as 
municipal  and  cooperative  utilities  and 
Federal  and  State  agencies? 

4.  In  a  retail  choice  environment, 
what  additional  steps,  if  any,  should 
Western  take  to  ensure  that  the  full 
economic  benefits  of  preference  power 
are  passed  through  to  end-users  served 
by  the  distribution  utility  that  receives 
a  power  allocation  from  Western? 

5.  Should  a  distribution  utility  be 
permitted  to  transmit  the  economic 
benefits  of  preference  power  exclusively 
to  industrial  and/or  commercial  end 
users?  Conversely,  should  a  distribution 
utility  be  required  to  pass  on  the 
benefits  of  preference  power  exclusively 
to  a  certain  class  of  customers  such  as 
residential  or  small  business? 

6.  Should  a  distribution  utility  be 
required  to  offer  retail  access  to  its 
distribution  customers  as  a  condition  of 
receiving  a  preference  power  allocation 
in  the  future? 

Dated:  November  20, 1998. 
Michael  S.  Hacskaylo, 
Administrator. 

[PR  Doc.  98-32009  Filed  11-30-98;  8:45  ami 
BILUNG  CODE  »*SO-0^-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6195-31 

Stakeholder  Meeting  on  the  Draft 
Consumer  Confidence  Report  (CCR) 
Implementation  Guidance 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Announcement  of  Stakeholder 

Meeting. 

summary:  The  Consumer  Confidence 
Report  (CCR)  rule  published  on  Augusi 
19,  1998  in  the  Federal  Register 
requires  community  water  systems  to 
provide  to  customers  annual  consumer 
confidence  reports  on  the  quality  of  the 
water  delivered  by  the  systems.  Draft 
CCR  implementation  guidance  has  been 
developed  based  on  input  from  an 
Environmental  Protection  Agency  (EPA) 
Headquarters  and  Regional  staff 
workgroup.  On  November  19  and  20, 
199ef,  a  CCR  State-EPA  workgroup 
meeting  was  held  to  obtain  State 
comments  on  the  draft  implementation 
guidance.  At  this  time,  the  EPA  would 
hke  to  obtain  stakeholder  comments  on 
the  draft  guidance  and  will  hold  a 
pubUc  meeting  to  solicit  comments  and 
suggestions  from  parties  who  will  be 
affected  by  or  are  otherwise  interested 
in  the  Draft  CCR  Implementation 
Guidance.  EPA  will  consider  the 
comtnents  and  views  expressed  at  the 
meeting  in  developing  the  final  version 
of  the  implementation  guidance.  EPA 
encourages  the  full  participation  of  all 
stakeholders  throughout  this  process. 

DATES:  The  stakeholder  meeting 
regarding  the  Draft  CCR  Implementation 
Guidioice  will  be  held  on  December  18. 
1998,  9  a.m.  to  5  p.m.  ET.,  in 
Washington,  DC. 

ADDRESSES:  The  December  18,  1998 
stakeholder  meeting  will  be  held  in  the 
Washington  Information  Center  (WIC) 
Conference  Room  3  North,  U.S.  EPA 
Headquarters,  401  M  Street  SW, 
Washington,  DC. 

To  register  for  the  meeting,  please 
contact  the  EPA  Safe  Drinking  Water 
Hotline  at  1-800-426-^791,  or  Kathleen 
Williams  of  EPA's  Office  of  Ground 
Water  and  Drinking  Water  at  (202)  260- 
2589.  Participants  registering  in  advance 
will  be  mailed  a  packet  of  materials 
before  the  meeting.  Interested  parties 
who  cannot  attend  the  meeting  in 
person  may  participate  via  conference 
call  and  should  register  with  the  Safe 
Drinking  Water  Hotline.  Conference 
lines  are  limited  and  will  be  allocated 
on  the  basis  of  first-reserved,  first 
served. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-600-426- 
4791.  For  information  on  activities 
related  to  CCR  implementation,  contact: 
Kathleen  Williams,  U.S.  EPA  at  (202) 
260-2589  or  e-mail  at 
williams.kathleena@epamail.epa.gov. 
Elizabeth  R.  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  98-31806  Filed  11-30-98;  8:45  am] 

BILUNO  CODE  SS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6195-6] 

National  Drinking  Water  Advisory 
Council;  Shallow  Injection  Wells  (Class 
VVDrinking  Water  Source  Protection 
Program  Integration  Working  Group; 
Notice  of  Open  Meeting 

Under  Section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Shallow  Injection 
Wells  (Class  V)/Drinking  Water  Source 
Protection  Program  Integration  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council,  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  S300f  et  seq.),  will  be  held  on 
January  7,  1999  from  9:00  am  to  5:00  pm 
and  January  8,  1999  from  9:00  a.m.  to 
5:00  p.m.  in  Denver,  Colorado.  The 
meeting  is  open  to  the  public,  but  due 
to  past  experience,  seating  will  be 
limited. 

The  purpose  of  this  meeting  is  to 
discuss  the  proposed  Class  V  well 
regulation  (63  FR  40586);  the  Class  V 
Study  methodology  and  regulatory 
decision  rationale  for  the  remaining 
Class  V  well  types;  and  source  water 
assessment  and  protection  as  it  relates 
to  the  Class  V  proposal.  The  meeting  is 
open  to  the  public  to  observe. 
Statements  from  the  public  vnll  be  taken 
at  the  end  of  the  meeting  if  time  allows. 

The  Designated  Federal  Officer  for 
this  meeting  will  be  Connie  Bosma, 
Chief  of  the  Regulatory  Implementation 
Branch.  For  more  information,  please 
contact  Amber  Moreen,  U.S.  EPA.  Office 
of  Ground  Water  and  Drinking  Water 
(4606),  401  M  Street,  SW,  Washington, 
D.C.  20460.  The  telephone  number  is 
(202)  260-4891  and  e-mail  address  is 
moreen. amber@epamail.epa.gov. 


Dated:  November  24,  1998. 
Charlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 

Water  Advisory  Council. 

[PR  Doc.  98-32007  Filed  11-30-98;  8:45  am) 

BILUNO  CODE  6Safr-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6196-2] 

Science  Advisory  Board;  Emergency 
Notification  of  Public  Advisory 
Committee  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463.  notice 
is  hereby  given  that  several  Committees 
of  the  Science  Advisory  Bocird  (SAB) 
will  meet  on  the  dates  and  times 
described  below.  All  times  noted  are 
Eastern  Time.  All  meetings  are  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  U.S.  Environmental 
Protection  Agency  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Drinking  Water  Committee  (DWG) 

The  Drinking  Water  Committee 
(DWG)  of  the  Science  Advisory  Board 
(SAB)  will  hold  a  public  meeting 
beginning  at  8:00  am  Thursday, 
December  10,  1998  and  ending  not  later 
than  5:30  pm  Friday,  December  11, 
1998.  The  meeting  will  be  held  at  the 
Hyatt  Regency  Crystal  City  Hotel,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202;  telephone  (703)  418-1234.  At 
this  meeting,  the  Committee  will  receive 
briefings  on  the  status  of  various 
research  efforts  being  conducted  in 
support  of  the  Safe  Drinking  Water  Act 
Amendments  (SDWA)  of  1996  and 
conduct  a  review  of  the  US  EPA  ORD 
comparative  risk  approach  for  balancing 
the  chemical  and  microbial  risks  from 
drinking  water. 

Background 

In  accordance  with  the  Safe  Drinking 
Water  Act  (SDWA),  regulations  have 
been  promulgated  or  proposed  by  U.S. 
EPA  to  provide  maximum  control  of 
exposures  to  pathogenic  organisms  in 
water  while  minimizing  concomitant 
exposures  to  the  disinfection 
byproducts  (DBFs).  The  SDWA 
Amendments  of  1996  additionally 
require  the  Agency  to  conduct  cost- 
benefit  analyses  of  the  regulatory 
impacts  in  order  to  identify  cost- 


effective  drinking  water  treatment 
options. 

The  National  Center  for 
Environmental  Assessment-Cincinnati 
Office  (NGEA-Cin)  has  developed  a 
methodology  for  risk  anetlysis  and 
comparison  that  might  assist  the  Agency 
in  supporting  its  SDWA  regulatory 
activities.  The  Agency's  document 
Comparative  Risk  Framework 
Methodology  and  Case  Study 
(Framework  Document)  presents  a 
methodology  for  such  comparisons  that 
applies  the  prevention-effectiveness 
approach  developed  by  the  Centers  for 
Ehsease  Control  for  structuring  and 
analyzing  this  complex  risk  trade-off 
problem.  Prevention-effectiveness 
research  combines  tools  of  decision  and 
economic  analysis  to  look  at  the  cost- 
effectiveness  of  different  pubUc  health 
interventions  and  employs  decision 
trees  to  expUcitly  and  graphically 
structure  the  problem.  The  document 
consists  of  a  Comparative  Risk 
Framework  Methodology  (CRFM)  and  a 
Case  Study.  The  appHcation  of  this 
approach  explicitly  recognizes 
disinfection  and  treatment  of  drinking 
water  to  be  a  primary  public  health 
intervention  and  prevention  measure 
designed  to  minimize  the  transmission 
of  microbial  pathogens  in  drinking 
water. 

Charge 

The  Drinking  Water  Committee  is 
requested  to  review  the  strategy 
proposed  for  structimng  and  analyzing 
this  comparative  risk/risk  tradeoff 
problem,  including  the  overall  concept, 
the  use  of  population-based 
probabilities  for  expressing  both  cancer 
and  noncancer  health  risks  and 
mechanisms  for  arriving  at  these 
numbers,  and  the  pros  and  cons  of  the 
different  common  metrics/weights 
proposed  for  comparing  qualitatively 
and  quantitatively  different  health  risks. 
Specific  charge  questions  are  available 
by  contacting  the  Office  of  the  Science 
Advisory  Board  at  the  address  noted 
below.  Charge  questions  are  included 
for  the  following  areas:  overall 
approach;  the  comparative  risk 
framework  methodology;  the  case  study; 
engineering  and  water  treatment  issues; 
risk  characterization;  microbial  risks; 
chemical  dose-response  assessment; 
exposure;  health  conditions;  the 
common  health  metric;  the  results  of  the 
methods  application;  and  research 
needs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  the  background 
information  for  the  review  of  the  risk 
comparison  framework  can  be  obtained 
by  contacting  Dr.  Glenn  Rice,  US  EPA 
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National  Center  for  Environmental 
Assessment,  26  Martin  Luther  King 
Drive,  Cincinnati,  Ohio  45268;  or  by 
telephone  at  (513)  569-7813.  Additional 
information  for  this  meeting,  or  the 
meeting  agenda,  can  be  obtained  by 
contacting  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer  (DFO)  for  the 
Drinking  Water  Committee,  Science 
Advisory  Board  (1400).  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460;  by 
telephone  at  (202)  260-5886;  by  fax  at 
(202)  260-7118  or  via  the  E-Mail  at: 
miller.tom@epa.gov,  or  by  contacting 
Ms.  Dorothy  Clark  at  (202)  260-6555,  by 
fax  at  (202)  260-7118,  and  by  E-Mail  at: 
claik.dorothy@epa.gov.  Anyone  wishing 
to  make  an  oral  presentation  to  the 
Committee  must  contact  Mr.  Miller,  in 
writing  (by  letter,  fax,  or  E-mail)  no  later 
than  12  noon,  Thursday,  December  3, 
1998,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentation  and  an  outline  of  the 
issues  to  be  addressed.  At  least  35 
copies  of  any  written  comments  to  the 
Committee  are  to  be  given  to  Mr.  Miller 
no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Committee  and  the  interested  public. 

2.  Secondary  Data  Use  Subcommittee  of 
the  Executive  Committee 

Tlie  Secondary  Data  Use 
Subcommittee  of  the  Science  Advisory 
Board's  (SAB)  Executive  Committee, 
will  meet  Tuesday  and  Wednesday, 
Deoember  15  and  16,  1998  in  the  SAB 
Conference  Room,  Room  3709,  U.S. 
Environmental  Protection  Agency 
Headquarters  Building,  401  M  Street 
SW.  Washington,  DC  20460.  The 
meeting  will  begin  at  9:00  am  on 
IDeoember  15th  and  adjourn  no  later 
than  5:00  pm  on  December  16th. 

Purpose 

The  purpose  of  this  meeting  is  to 
begin  the  SAB's  project  to  provide 
advice  to  the  Agency  on  the  appropriate 
secondary  use  of  EPA  regulatory  data 
bases.  This  review  was  requested  by  the 
Center  for  Environmental  Information 
and  Statistics  (CEIS)  in  EPA's  Office  of 
Policy.  The  CEIS  is  in  the  process  of 
reviewing  30  major  EPA  regulatory 
databases  for  their  potential  use  in 
secondary  data  analyses  (i.e.,  for  uses 
other  than  that  for  which  they  were 
originally  collected).  The  Agency's 
regulatory  data  bases  were  designed  to 
be  used  in  making  enforcement, 
compliance,  and  standard  setting 
decisions.  The  CEIS  reviews  will  try  to 
determine  the  extent  to  which  these 
observational  data  bases  can  be  used  for 
other  purposes  such  as  assessment  of 
environmental  conditions  and  trends. 


scientifically  based  studies  of  cross- 
media  relationships,  and  hiunan  health 
or  environmental  risk  assessment. 

The  tentative  overall  charge  to  the 
Secondary  Data  Use  Subcommittee  is  to: 
(a)  provide  consultations  on  the  overall 
process  of  suitabihty  review;  (b)  review 
CEIS's  reviews  for  technical  quaUty, 
comprehensiveness  and  clarity;  (c) 
provide  consultation  on  developing 
minimiun  criteria  or  characteristics  that 
a  database  should  possess  if  it  is  to  be 
used  for  scientific  purposes  such  as 
exposiu^  assessment;  (d)  make 
recommendations  for  areas  where  the 
CEIS  should  develop  new  quantitative 
methods  for  the  use  of  secondary  EPA 
databases;  and  (e)  set  up  a  workshop 
which  brings  together  Agency  and 
external  experts  to  discuss  the  various 
issues  and  concerns  regarding  the 
secondary  use  of  administrative  and 
observational  EPA  databases. 

On  July  30, 1998,  the  Subcommittee 
held  its  first  meeting  which  was  a 
consultation  on  the  overall  process  of 
suitability  review.  At  the  December  15- 
16, 1998  meeting,  the  Subcommittee 
plans  to  review  CEIS's  initial 
descriptive  reviews  for  technical 
quality,  comprehensiveness  and  clarity; 
provide  consultation  on  the  next  round 
of  case  studies,  and  receive  a  briefing  on 
CEIS's  approach  to  reviewing 
geographically  based  environmental 
indices. 

For  Further  Information 

Copies  of  the  review  dociunents  and 
background  materials  are  available  from 
Dr.  N.  Phillip  Ross,  Chief  Statistician, 
Center  for  Environmental  Information 
and  Statistics  (2163),  U.S.  EPA.  401  M 
Street  SW.  Washington.  DC  20460. 
telephone  (202)  260-5244,  fax  (202) 
260-5880,  or  via  E-mail  at 
ross.np@epa.gov.  The  review  documents 
are  also  available  on  the  Internet  at: 
http://www.epa.gov/ceiswebl/ceishome/ 
quality.html.  Copies  of  the  agenda  are 
available  from  Ms.  Betty  Fortune, 
Science  Advisory  Board  (1400),  U.S. 
EPA,  401  M  Street  SW,  Washington  DC 
20460,  telephone  (202)  260-4126,  fax 
(202)  260-9232,  or  via  E-mail  at 
fortune.betty@epa.gov. 

Any  member  of  the  public  wishing  to 
present  brief  oral  comments  to  the 
Subcommittee  must  contact  Mrs.  Anne 
Barton,  E)esignated  Federal  Officer 
(DFO)  for  the  Secondary  Data  Use 
Subcommittee,  in  writing,  no  later  than 
noon  Tuesday,  December  8  at  Science 
Advisory  Board  (1400),  U.S. 
Environmental  Protection  Agency, 
Washington  DC  20460;  FAX  (202)  260- 
9232;  or  via  E-Mail  at 
barton.anne@epa.gov.  The  request 
should  identify  the  name  of  the 


individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  the  DFO  no  later  than 
the  time  of  the  presentation;  these  will 
be  distributed  to  the  Subcommittee  and 
the  interested  public.  To  discuss 
technical  aspects  of  the  meeting,  please 
contact  Mrs.  Barton  by  telephone  at 
(202)  260-9280. 

3.  Radiation  Advisory  Committee  (RAC) 

The  Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC) 
will  conduct  a  public  teleconference 
meeting  on  Tuesday,  December  15, 
1998.  The  teleconference  meeting  will 
convene  at  11:00  a.m.  and  adjourn  at 
approximately  1:00  p.m.  that  day.  At 
this  meeting,  the  RAC  will  review  and 
discuss  edits  to  their  draft  advisory 
conctJming  of  low-activity  mixed 
radioactive  waste.  The  RAC  began  this 
advisory  at  their  November  17-19,  1998 
pubhc  meeting  (See  63  Federal  Register 
207,  Tuesday,  Oct.  27, 1998,  pp.  57295- 
57298).  The  charge  focused  on  technical 
aspects  of  the  Office  of  Radiation  and 
Indoor  Air  (ORIA)  performance 
assessment  analyses.  The  charge 
questions  to  be  answered  include,  but 
are  not  limited  to  the  following:  (a)  Does 
the  EPA  dose  assessment  reasonably 
cover  the  hydrogeologic  and  climatic 
settings  that  migbt  be  used  for  the 
disposal  of  low-activity  mixed  waste? 
(b)  What  modeling  time  frame  does  the 
Committee  recommend  be  used  to 
project  potential  doses  from  disposal  of 
low-activity  mixed  waste?,  and  (c)  Is  it 
reasonable  to  assign  a  constant  "high" 
release  rate  for  the  duration  of  the 
simulation,  or  does  the  SAB  advise  an 
alternative  approach  such  as  assuming  a 
lower  release  rate  at  the  start  and 
increasing  it  incrementally  over  the 
modeling  period,  thereby  mimicking  the 
gradual  deterioration  of  the  concrete? 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  the 
teleconference  meeting,  such  as  copies 
of  the^  proposed  meeting  agenda, 
information  to  connect  to  the 
teleconference,  the  current  public  draft 
of  the  advisory,  or  who  wish  to  submit 
written  comments  should  contact  Mrs. 
Diana  L.  Pozxm  at  Tel.  (202)  260-8432; 
FAX  (202)  260-7118,  or  via  E-mail  at: 
poziui.diana@epa.gov.  Members  of  the 
pubUc  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer  (DFO)  for  the 
Radiation  Advisory  Committee,  in 
writing  no  later  than  12  noon  Eastern 
Time,  Thursday,  December  10,  1998  in 
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order  to  be  included  on  the  Agenda.  Dr. 
Kooyoomjian  can  be  reached  at:  Science 
Advisory  Board  (1400).  U.S.  EPA. 
Washington.  DC  20460.  fax  (202)  260- 
7118;  or  via  E-Mail  at: 
kooyoomjian.jack@epa.gov.  Public 
comments  at  teleconferences  will  be 
normally  limited  to  three  minutes  per 
speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  and  at  least  35 
copies  of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself.  For 
technical  information  pertaining  to  the 
teleconference  meeting  please  contact 
Dr.  Kooyoomjian  at  (202)  260-2560. 

For  questions  pertaining  to  the 
advisory,  as  well  as  background 
documents  provided  to  the  SAB's  RAC, 
or  to  discuss  any  other  aspects  of  this 
review  or  any  supporting  or  background 
information  please  contact  Dr.  Mary  E. 
Clark.  ORIA.  U.S.  Environmental 
Protection  Agency  (6601  J),  401  M  Street. 
SW.  Washington,  DC  20460,  tel.  (202) 
564-9348;  fax  (202)  585-2043;  or  E- 
mail:  clark.marye@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Adv^ory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  conunent  vdll 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting,  or  mailed  soon  after  receipt  by 
the  Agency.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://wwrw.epa.gov/sab)  and  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-4126  or 
via  fax  at  (202)  260-1889.  Individuals 
requiring  special  accommodation  at 
SAB  meetings,  including  wheelchair 
access,  should  contact  the  appropriate 


DFO  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  November  25,  1998. 
John  R.  Fowle,  m, 

Acting  Staff  Director,  Science  Advisory  Board. 
|FR  Doc.  98-31963  Filed  11-30-98;  8:45  am] 
BILLING  CODE  6690-60-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportunity  Commission. 
DATE  AND  TIME:  Wednesday,  December  9, 
1998,  at  2:00  P.M.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
L  Street,  N.W..  Washington.  D.C.  20507. 
STATUS:  The  meeting  vdll  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes,  and 

2.  Panel  on  Small  Business  and  the  EECXl. 
Note:  Any  matters  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  published  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  meetings). 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4074  (TDD)  at  any  time  for 
information  on  these  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Date:  November  25,  1998. 
Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat. 

(PR  Doc.  98-32050  Filed  11-27-98;  11:22 
am) 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-Import  Bank) 

SUMMARY:  The  Advisory  Committee  was 
estabhshed  by  Pub.  L.  98-181, 
November  30. 1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 
TIME  AND  PLACE:  Tuesday,  December  15, 
1998,  at  9:30  a.m.  The  meeting  will  be 
held  at  the  Export-Import  Banl  in  room 
1143,  811  Vermont  Avenue,  NW, 
Washington,  DC  20571. 


AGENDA:  This  meeting  (the  last  meeting 
of  the  year)  will  include  a  discussion 
summarizing  the  year  at  Ex-Im  Bank  and 
will  additionally  focus  on  next  year's 
agenda,  Small  Business  outreach. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  v«ll  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  December  8, 1998,  Megan  Becher, 
room  1215,  Vermont  Avenue,  NW, 
Washington.  DC  20571,  voice:  (202) 
565-3507  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Megan 
Becher,  room  1215,  811  Vermont  Ave.. 
NW.  Washington,  DC  20571.  (202)  565- 
3507. 

Kenneth  Hansen, 
General  Counsel. 

[FR  Doc.  98-31937  Filed  11-30-98;  8:45  am) 
BILUNO  CODE  M90-01-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


FOR  FURTHE 
additional 
informatioi 
Smith  at  2C 
Internet  at 


requires  ar 
been  deem 
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including  the  use  of  automated 
infonnation  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  1, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
jtime  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  234, 1919  M  St.. 
N.W.,  Washington.  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
\$OR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-41&-0127  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
1   OMB  Control  Number:  3060-0567. 
I     Title:  Section  76.962,  Implementation 
t  ^d  Certification  of  Compliance. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
Cinrently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 
■    Number  of  Respondents:  500. 

Estimated  Time  per  Response:  .5 
boius  (30  minutes). 

Frequency  of  Response:  Once. 
Total  Annual  Burden:  250  hours. 
Tofa7  Annua/ Costs;  $1,000 
(photocopying  and  stationary). 

Needs  and  Uses:  Section  76.962 
Requires  any  cable  operator  that  has 
been  deemed  subject  to  remedial 
tequirements  to  certify  to  the 
Commission  its  compliance  with  the 
Commission  order  requiring  prospective 
trate  reductions,  refunds,  or  other 
Sremedial  relief  to  subscribers.  The 
certification  must  be  filed  vdth  the 
Commission  within  90  days  from  the 
jdate  the  Commission  released  the  order 
mandating  a  remedy.  These 
certifications  are  used  by  the 
"Commission  to  monitor  a  cable 
operator's  compliance  with  Commission 
Irate  orders. 

OMB  Control  Number:  3060-0638. 
\     Title:  Section  76.934(g),  Alternative 
iRate  Regulation  Agreements. 
,    Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
I  profit  entities. 

Number  of  Respondents:  100. 
Estimated  Time  Per  Response:  0.5 
hours  (30  minutes). 
'     Frequency  of  Response:  Once. 
Tota/ y4/inua/ Burden:  50  hours. 
Total  Annual  Costs:  $300  (postage 
land  photocopying). 


Needs  and  Uses:  Section  76.934(g) 
states  that  certified  local  franchising 
authorities  and  small  systems  owned  by 
small  cable  companies  may  enter  into 
alternative  rate  regulation  agreements 
affecting  the  basic  service  tier  and  the 
cable  programming  service  tier.  Small 
systems  must  file  with  the  Commission 
a  copy  of  the  operative  alternative  rate 
agreement  within  30  days  after  its 
effective  date.  Alternative  rate 
regulation  agreements  are  filed  with  the 
Commission  so  that  verification  can  be 
made  such  that  agreements  have  been 
entered  into  and  executed  pursuant  to 
Commission  rules. 

0^fB  Control  Number:  3060-0644. 
Title:  Estabhshing  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services  on  Small  Cable  Systems. 
Form  Number:  FCC  1230. 
Type  of  Review:  Extension  of  a 
cinrently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  and  tribal 
governments. 

Number  of  Respondents:  350  (250 
cable  systems  and  100  local  franchise 
authorities). 

Estimated  Time  Per  Response:  2.0  to 
2.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Tofa7  Annual  Burden:  763  hours. 
Total  Annual  Costs:  $500. 
Needs  and  Uses:  On  May  5.  1995.  the 
Commission  adopted  rules  that  allow  a 
small  cable  system  owned  by  a  small 
cable  company  to  use  a  simplified  cost- 
of-service  procediue  to  set  its  maximum 
permitted  rate.  Pursuant  to  these  rules, 
a  cable  system  is  eligible  to  set  its 
maximum  permitted  rate  with  FCC  form 
1230  if  it  is  a  system  with  15,000  or 
fewer  subscribers,  and  it  is  not  owned 
by  a  cable  company  with  more  than 
400,000  subscribers.  The  data  collected 
are  used  by  the  Commission  and  local 
franchise  authorities  to  determine 
whether  cable  rates  for  basic  service, 
cable  programming  service,  and 
associated  equipment  are  reasonable 
under  Commission  regulations. 
OMB  Control  Number:  3060-0673. 
Title:  Section  76.956.  Cable  Operator 
Response. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  50 
Estimated  Time  Per  Response:  4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  200  hours. 
Total  Annual  Costs:  $250. 


Needs  and  Uses:  Section  76.956  states 
that  unless  the  Commission  notifies  a 
cable  operator  to  the  contrary,  the  cable 
operator  must  file  with  the  Commission 
a  response  to  a  rate  complaint,  filed  on 
the  applicable  form,  within  30  days  of 
the  date  of  service  of  the  complaint.  In 
addition  to  responding  to  the  merits  of 
a  complaint,  the  cable  operator  may  also 
mdve  for  dismissal  of  the  complaint  for 
failure  to  meet  the  minimum  showing 
requirement.  Any  such  motion  for 
dismissal  must  state  with  particularity 
the  reasons  the  cable  operator  believes 
the  complaint  is  defective  and  shall  not 
relieve  the  cable  operator  of  its 
obligation  to  respond  to  the  merits  of 
the  complaint.  The  Commission  has 
clearance  for  use  of  its  cable  rate 
regulation  forms  under  each  form's 
respective  OMB  control  number.  This 
collection.  OMB  3060-0673.  is  designed 
to  account  for  the  burden  to  respondents 
when  filing  motions  for  dismissal  of  rate 
complaints.  The  Commission  sponsors 
this  information  collection  requirement 
in  order  to  ensure  a  process  for  cable 
operators  to  file  a  motion  to  dismiss  a 
rate  complaint  filed  against  them  if  they 
feel  that  the  complaint  fails  to  meet  the 
minimum  showing. 

OMB  Control  Number:  3060-0668. 

'Title:  76.936,  Written  Decisions. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local  or  tribal 
go^vernments. 

Number  of  Respondents:  1.200. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,200  hours 
Total  Annual  Costs:  $1 2,000. 

Needs  and  Uses:  Section  76.936  states 
a  franchising  authority  must  issue  a 
written  decision  in  a  rate-making 
proceeding  whenever  it  disapproves  an 
initial  rate  for  the  basic  service  tier  or 
associated  equipment  in  whole  or  in 
part,  disapproves  a  request  for  a  rate 
increase  in  whole  or  in  part,  or  approves 
a  request  for  an  increase  in  whole  or  in 
part  over  the  objections  of  interested 
parties.  Public  notice  must  be  given  of 
any  written  decision  required  in  this 
section,  including  releasing  the  text  of 
any  written  decision  to  the  public. 
Franchising  authorities  are  required  to 
issue  a  written  decision  in  rate-making 
proceedings  pursuant  to  Section  76.936 
so  that  cable  operators  and  the  pubfic 
are  made  aware  of  the  results  of  the 
proceeding. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-31849  Filed  11-30-98;  8:45  am) 

BM.UNO  CODE  6712-1(MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  9^-2395] 

North  American  Numt>ering  Council; 
Meeting 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  On  November  24.  1998.  the 
Commission  released  a  public  notice 
annoimcing  the  December  16  and 
December  17,  1998,  meeting  and  agenda 
of  the  North  American  Numbering 
Council  (NANC).  The  intended  effect  of 
this  action  is  to  make  the  public  aware 
of  the  NANC's  next  meeting  and  its 
agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  at  (202)  418-2330  or  via 
the  Internet  at  lsimms@fcc.gov  or 
Jeannie  Grimes  at  (202)  418-2313  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street.  NW,  Suite  235,  Washington.  DC 
20554.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLEMENTARY  INFORMATION: 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Wednesday,  December 
16,  from  8:30  a.m.,  until  5:00  p.m.,  and 
on  Thursday,  December  17,  from  8:30 
a.m..  until  12  noon.  The  meeting  will  be 
held  at  the  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  856.  Washington.  D.C.,  on 
December  16th.  The  December  17th 
meeting  will  be  held  at  the  Sheraton 
City  Centre  Hotel,  1143  New  Hampshire 
Avenue,  N.W.,  Washington,  DC. 

This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 


party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  each  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda — Wednesday, 
December  16, 1998 

1 .  Approval  of  meeting  minutes. 

2.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report.  Update  on  WireUne  Wireless 
Integration  Subcommittee  report 
regarding  its  further  report  on 
integration  issues  due  to  NANC  by 
December  31, 1998. 

3.  Industry  Numbering  Committee 
(INC)  Report.  PresentaUon  of  INC  work 
plan  regarding  issues  relating  to  number 
portability  for  500  and  900  numbers, 
pursuant  to  paragraph  41  of  CC  Docket 
95-116,  In  the  Matter  of  Telephone 
Number  Portability,  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  (rel.  Oct.  20, 1998). 

4.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report. 
Presentation  of  NRO  work  plan  for 
development  of  a  recommendation 
regarding  a  successor  model  to  the 
current  Central  Office  Code  UtiUzaUon 
Survey  (COCUS). 

5.  Definition  of  Reserved  Telephone 
Numbers.  Discussion  of  new 
contributions  regarding  characterization 
of  a  "legally  enforceable  written 
agreement."  NANC  decision  on  a  single 
definition  of  reserved  telephone 
numbers. 

6.  North  American  Numbering  Plan 
BiUing  and  Collection  Agent  (NBANC) 
Report.  Discussion  of  carrier-specific 
interest  credits. 

Thursday,  December  17,  1998 

7.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Discussion  of 
Chairman  Hasselwander's  proposal  on 
how  to  proceed  regarding  NANPA 
responsibihties  and  the  assumption  of 
duties  of  the  incumbent  code 
administrators  imder  the  FCC  order;  the 
Requirements  Document  and  industry 
guidehnes.  Discussion  of  Lockheed 
Martin  anticipated  FCC  filing  regarding 
divesture  of  its  CIS  unit  to  a  neutral 
third  party.  Review  and  discussion 
regarding  11/30/98  draft  number 
pooling  administrator  (PA) 
Requirements  Document.  NANC  will 
provide  guidance  pertaining  to  the 
appropriate  bid  pricing  to  be  inserted  in 
the  PA  Requirements  Document. 

8.  Steering  Group  (SG)  Report. 
Discussion  of  proposed  SG  revisions  to 


the  July  23,  1998.  version  of  the  NANC 
Working  Group  Operating  Principles. 
Discussion  of  other  matters  discussed  at 
the  SG  meetings  of  November  18  and 
December  16,  including  efficient 
utiUzation  of  meeting  time,  working 
group  mentors  and  audits  of  code 
holders. 

9.  Discussion  of  potential  further 
action  regarding  System  Beta. 

10.  Other  Business. 

Federal  Communications  Commission. 
Blaise  A.  Scinto, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  98-32014  Filed  11-30-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-2318;  Report  No.  AUC-88-2S-A 
(Auction  No.  22)] 

C  Block  PCS  Spectrum  Auction 
Scheduled  for  March  23, 1999 
Comment  Sought  on  Auction 
Procedural  Issues 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  This  PubUc  Notice  announces 
the  auction  of  C  block  broadband 
personal  communications  services 
("PCS")  licenses  set  to  begin  on  March 
23,  1999,  and  seeks  comment  on 
procedural  issues  relating  to  the  C  block 
broadband  PCS  auction. 
DATES:  Comments  are  due  on  or  before 
November  30,  1998.  Reply  comments 
are  due  on  or  before  December  7,  1998. 
ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  TW-A325, 
Washington,  D.C.  20554.  In  addition, 
parties  must  submit  one  copy  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Commimications  Commission,  Room 
5202,  2025  M  Street,  N.W.,  Washington, 
D.C.  20554.  Comments  and  reply 
comments  will  be  available  for  pubHc 
inspection  during  regular  business 
hours  in  the  Wireless 
Telecommimications  Bureau  Reference 
Center,  Room  5608,  2025  M  Street, 
N.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin,  Bob  Reagle,  or  Jeff 
Garretson,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  at  (202) 
418-0660. 
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SUPPLEMENTARY  INFORMATION:  This 
Public  Notice  was  released  on 
November  12,  1998,  and  is  available  in 
its  entirety,  including  the  Attachment, 
for  inspection  and  copying  during 
normal  business  hours  in  the  Wireless 
Telecommunications  Bureau  Reference 
Center,  Room  5608,  2025  M  Street  N.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  hitemational  Transcription 
Services.  (202)  857-3800,  fax  (202)  857- 
3805, 1231  20th  Street,  N.W., 
[Washington,  D.C.  20036.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

|$]mop8is  of  the  Public  Notice 

I     1.  By  this  Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  an  auction  of  C  block 
broadband  personal  communications 
services  ("PCS")  hcenses  set  to  begin  on 
March  23, 1999  (Auction  No.  22). 
Auction  No.  22  will  cover  licenses  for 
operation  on  frequencies  that  were 
previously  hcensed  imder  now- 
:  cancelled  licenses,  hcenses  for 
operation  on  30  MHz  and  15  MHz 
spectrum  blocks  that  were  returned  to 
the  Commission  pursuant  to  elections, 
and  hcenses  for  operation  on 
frequencies  that  had  not  been 
previously  Ucensed.  A  Ust  of  licenses  is 
included  at  Appendix  A.  In  addition, 
future  pubUc  notices  could  include 
information  about  other  Conunission 
licenses  in  conjunction  with  Auction 
No.  22.  Futvue  pubUc  notices  will 
include  further  details  regarding 
application  filing  and  payment 
deadlines,  a  seminar  for  potential 
bidders,  and  other  pertinent 
Information.  In  this  Public  Notice,  the 
bureau  seeks  comment  on  procedural 
issues  relating  to  Auction  No.  22. 

I.  Reserve  Price  or  Minimum  Opening 
JBid 

'    2.  The  Balanced  Budget  Act  of  1997 
("Budget  Act")  calls  upon  the 
Commission  to  prescribe  methods  by 
iwhicb  a  reasonable  reserve  price  will  be 
required  or  a  minimum  opening  bid 
established  when  FCC  hcenses  are 
subject  to  auction  (i.e.,  because  the 
Commission  has  accepted  mutually 
exclusive  applications  for  those 
hcenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimimi  bid  is  not  in  the  pubhc 
interest. 

3.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
'auction.  Reserve  prices  can  be  either 
published  or  unpubUshed.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 


of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction. 

4.  The  Commission  in  the  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  ("C  Block 
Further  Notice"),  62  FR  55375  (October 
24,  1997),  sought  comment  on  the  use 
of  a  minimum  opening  bid  and/or 
reserve  price  for  the  upcoming  C  block 
PCS  auction.  The  Commission  stated 
that,  for  the  upcoming  C  block  auction, 
employing  a  minimum  opening  bid, 
more  than  a  reserve  price,  would  help 
make  certain  that  the  pubhc  is  fairly 
compensated,  the  auction  is  expedited, 
and  the  Commission  is  able  to  make 
adjustments  based  on  the 
competitiveness  of  the  auction. 
Accordingly,  the  Commission  proposed 
to  use  a  minimum  opening  bid,  rather 
than  a  reserve  price,  for  the  upcoming 
C  block  auction  and  requested  comment 
on  this  proposal,  as  well  as  on  which 
methodology  to  employ  and  factors  to 
consider  in  establishing  minimimi 
opening  bids.  The  Commission 
proposed  minimum  opening  bids  for 
each  market  equal  to  ten  percent  of  the 
corresponding  net  high  bid  for  the 
market  in  the  original  C  block  auction. 
The  Commission  asked  commenters  to 
explain  whether  this  proposal  would  be 
reasonable  or  would  residt  in  a 
substantial  number  of  unsold  hcenses. 
The  Commission  asked  further  whether 
the  amount  of  the  minimum  opening 
bid  should  be  capped  and  whether  the 
Conunission  should  estabhsh  a  different 
amount. 

5.  In  the  Fourth  Report  and  Order  ("C 
Block  Fourth  Report  and  Order").  63  FR 
50791  (September  23, 1998),  which 
resolved  issues  raised  in  the  C  Block 
Further  Notice,  the  Commission  decided 
that  it  would  be  appropriate  to  establish 
minimum  opening  bids  for  each  market 
in  the  upcoming  C  block  auction  equal 
to  ten  percent  of  the  corresponding  net 
high  bid  for  the  market  in  the  original 
C  block  auction.  The  Commission 
stated,  however,  that  the  Bureau  may 
exercise  its  discretion  to  set  forth 
minimum  opening  bids  smaller  than  ten 
percent  if,  based  upon  further 
evaluation,  the  Biureau  beheves  that  a 
smaller  amount  is  warranted.  In 
considering  a  reduction  of  the  minimum 
opening  bid,  the  Biu^au  would  consider 
such  factors  as  the  amount  of  spectrum 
being  auctioned,  levels  of  incumbency, 
the  availabihty  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands,  and  any  other 


relevant  factors  that  could  reasonably 
affect  valuation  of  the  spectrum  being 
auctioned. 

6.  The  Commission  made  no 
adjustment  to  the  minimum  opening  bid 
for  those  hcenses  which,  in  Auction  No. 
22,  will  be  15  MHz  rather  than  30  MHz. 
The  Bureau,  however,  beheves  that  such 
an  adjustment  is  appropriate  and, 
accordingly,  proposes  to  establish  as  the 
minimum  opening  bid  for  each  1 5  MHz 
license  available  in  Auction  No.  22  an 
amount  equal  to  five  percent  of  the  most 
recent  net  high  bid  for  the 
corresponding  30  MHz  Ucense,  but  in 
no  event  lower  than  the  upfront 
payment  amoimt  for  that  license  in 
Auction  No.  22  (see  discussion  of 
upfront  payments  immediately  below). 
For  15  MHz  licenses  with  minimum 
opening  bids  that  would  otherwise  be 
lower  than  upfrtint  payment  amounts, 
the  Bureau  proposes  to  estabhsh 
minimum  opening  bids  that  equal  the 
upfront  payment  amounts.  For  each  30 
MHz  hcense  available  in  Auction  No. 
22,  the  Bureau  plans  to  estabhsh  a 
mlnimiun  opening  bid  equal  to  ten 
percent  of  the  most  recent 
corresponding  net  high  bid  for  the 
hcense.  but  in  no  event  lower  than  the 
upfront  payment  amount  for  that  hcense 
in  Auction  No.  22.  For  30  MHz  licenses 
with  minimum  opening  bids  that  would 
otherwise  be  lower  than  upfront 
payment  amoiuits.  the  Bureau  plans  to 
estabhsh  minimiun  opening  bids  that 
equal  the  upfront  payment  amounts. 
Minimum  opening  bid  amounts  are 
provided  in  Attachment  A. 

n.  Upfront  Pajrments  and  Initial 
Maximum  Eligibility  for  Each  Bidder 

7.  In  the  C  Block  Further  Notice,  the 
Commission  explained  that,  in  the 
Second  Report  and  Order,  59  FR  22980 
(May  4,  1994),  ["Competitive  Bidding 
Second  Report  and  Order"),  it  had 
indicated  that  the  upfront  payment 
should  be  set  using  a  formula  based 
upon  the  amount  of  spectrum  and 
population  ("pops")  covered  by  the 
hcense(s)  for  which  the  parties  intend  to 
bid  and  that  the  amount  of  the  upfront 
payment  should  be  determined  on  an 
auction-by-auction  basis.  The 
Commission  proposed  in  the  C  Block 
Further  Notice  to  set  an  upfront 
payment  for  the  upcoming  C  block 
auction  at  $0.06  per  MHz  per  pop.  The 
Commission  determined  that  this 
amount  was  appropriate  to  further  its 
goal  of  allowing  only  serious,  qualified 
applicants  to  participate  in  the  auction. 
The  Commission  noted  that  it  had 
adopted  the  same  upfront  payment  for 
its  most  recent  broadband  PCS  auction, 
the  D,  E,  and  F  block  auction. 
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8.  In  the  C  Block  Fourth  Report  and 
Order,  the  Commission  noted  that  there 
was  support  among  commenters  for 
setting  the  upfront  payment  amount  at 
the  proposed  $0.06  per  MHz  per  pop 
and  expressed  its  belief  that  in  the 
upcoming  C  block  auction  the  upfront 
payment  should  be  no  higher  than  this 
amoimt.  Accordingly,  the  Bureau  plans 
to  set  the  upfront  payment  amount  for 
each  license  in  Auction  No.  22  at  $0.06 
*  MHz  *  Pops  (rounded  up  to  the  next 
dollar).  The  Bureau  notes,  however,  that 
in  the  C  Block  Fourth  Report  and  Order 
the  Commission  stated  that  the  Bureau 
may  estabUsh  a  lower  upfront  payment 
if  it  deems  a  lower  amount  to  be 
reasonable. 

9.  As  required  by  the  C  Block  Fourth 
Report  and  Order,  the  upfront  payment 
amount  for  "former  defaulters,"  i.e., 
applicants  that  have  ever  been  in  default 
on  any  Commission  licenses  or  have 
ever  been  delinquent  on  any  non-tax 
debt  owed  to  any  Federal  agency,  will 
be  fifty  percent  more  than  the  normal 
amount  required  to  be  paid. 

10.  For  Auction  No.  22,  the 
Commission  proposes  that  the  amount 
of  the  upfront  payment  submitted  by  a 
bidder  will  determine  the  initial 
maximum  eligibility  (as  measured  in 
bidding  units]  for  each  bidder.  Upfront 
payments  will  not  be  attributed  to 
specific  licenses,  but  instead  will  be 
translated  into  bidding  units  to  define  a 
bidder's  initial  maximum  eligibihty, 
which  cannot  be  increased  during  the 
auction.  Thus,  in  calculating  the  upfront 
payment  amoimt.  an  applicant  must 
determine  the  maximum  number  of 
bidding  units  it  may  wish  to  bid  on  (or 
hold  high  bids  on]  in  any  single  roimd, 
and  submit  an  upfront  payment 
covering  that  nimaber  of  bidding  units. 
The  Commission  seeks  comment  on  this 
proposal. 

m.  Attribution  Rules 

11.  The  attribution  rules  set  forth  in 
Section  24.709  of  the  Commission's 
rules  will  apply  to  Auction  No.  22. 

IV.  Other  Auction  Procedural  Issues 

12.  The  Budget  Act  requires  the 
Commission  to  "ensure  that,  in  the 
scheduling  of  any  competitive  bidding 
under  this  subsection,  an  adequate 
period  is  allowed  •   *   *  before  issuance 
of  bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures*  *   *"  Consistent  with  the 
provisions  of  the  Budget  Act  and  to 
ensure  that  potential  bidders  have 
adequate  time  to  familiarize  themselves 
with  the  specific  provisions  that  will 
govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  its  existing  delegated 


authority,  to  seek  comment  on  a  variety 
of  auction-specific  issues  prior  to  the 
start  of  each  auction.  The  Bureau 
therefore  seeks  comment  on  the 
following  issues. 

a.  Auction  Sequence  and  License 
Groupings 

13.  hi  the  C  Block  Further  Notice,  the 
Commission  proposed  a  simultaneous 
multiple-round  design  for  the  upcoming 
C  block  auction,  and  it  received  no 
comments  opposing  this  proposal. 
Accordingly,  in  the  C  Block  Fourth 
Report  and  Order,  the  Conunission 
stated  that  the  simultaneous  multiple- 
round  design  would  be  appropriate  for 
the  upcoming  C  block  auction.  The 
Commission  noted,  however,  that  it 
remains  within  the  Bureau's  authority  to 
seek  comment  on,  and  to  modify,  the 
competitive  bidding  design  of  the 
upcoming  C  block  auction,  if  the  Bureau 
determines  that  another  design  might  be 
warranted.  In  Ught  of  this  history,  and 
because  a  simultaneous  multiple-round 
design  allows  bidders  to  take  advantage 
of  any  synergies  that  exist  among 
licenses,  the  Bureau  proposes  to  award 
all  C  block  PCS  Ucenses  currently 
available  for  auction  in  a  single, 
simultaneous  multiple-roimd  auction. 
The  Bureau  seeks  comment  on  this 
proposal. 

b.  Structure  of  Bidding  Rounds,  Activity 
Requirements,  and  Criteria  for 
Determining  Reductions  in  Eligibility 

14.  In  the  C  Block  Further  Notice,  the 
Commission  tentatively  concluded  that 
a  C  block  auction  should  be  conducted 
in  three  stages.  The  Commission 
proposed  to  use  high  activity 
requirements,  with  bidders  required  to 
be  more  active  in  each  subsequent  stage 
than  they  had  been  in  the  last.  The 
Commission  also  proposed  requiring  the 
Bureau  to  use  its  delegated  authority  to 
schedule  bidding  rounds  aggressively, 
to  move  quickly  into  the  next  stage  of 
the  auction  when  bidding  activity  falls, 
and  to  use  higher  minimum  bid 
increments  for  very  active  licenses.  In 
the  Third  Report  and  Order  and  Second 
Further  Notice  of  Proposed  Rule 
Making,  63  FR  2315  (January  15,  1998], 
{"Part  1  Third  Report  and  Order"),  the 
Commission  directed  the  Bureau  to  seek 
comment  prior  to  the  start  of  each 
auction  on  activity  requirements  for 
each  stage  of  the  auction  and  activity 
rule  waivers. 

15.  No  party  opposed  the 
Commission's  tentative  conclusion  to 
conduct  a  C  block  auction  in  three 
stages.  Accordingly,  in  the  C  Block 
Fourth  Report  and  Order,  the 
Commission  expressed  its  continued 
belief  that  this  structure  would  be 


reasonable  for  the  upcoming  C  block 
auction.  The  Commission  noted, 
however,  that  the  Bureau  normally 
determines  the  structure  of  the  auction 
and  stated  that  it  remains  within  the 
Bureau's  discretion  to  deviate  from  the 
proposed  three-stage  structure  if.  after 
appropriate  notice  and  comment,  the 
Bureau  determines  that  a  different 
structure  would  better  serve  the  public 
interest. 

16.  Accordingly,  the  Bureau  proposes 
to  divide  the  auction  into  three  stages: 
Stage  One,  Stage  Two  and  Stage  Three. 
The  auction  will  start  in  Stage  One.  The 
Bureau  proposes  that  the  auction  will 
generally  advance  to  the  next  stage  (i.e., 
from  Stage  One  to  Stage  Two,  and  from 
Stage  Two  to  Stage  Three]  when  the 
auction  activity  level,  as  measured  by 
the  percentage  of  bidding  units 
receiving  new  high  bids,  is  below  ten 
percent  for  three  consecutive  rounds  of 
bidding  in  each  Stage.  However,  the 
Bureau  further  proposes  that  the  Bureau 
retain  the  discretion  to  change  stages 
unilaterally  by  annoimcement  during 
the  auction.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  measures  of  bidder  activity 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  (as  measured  in  bidding  units) 
on  which  there  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue.  The  Bureau  seeks 
comment  on  these  proposals. 

1 7.  In  order  to  ensure  that  auctions 
close  within  a  reasonable  period  of  time, 
the  Commission  imposes  an  activity 
rule  that  requires  bidders  to  bid  actively 
on  a  percentage  of  their  maximum 
bidding  eUgibility  during  each  round  of 
an  auction  rather  than  waiting  until  the 
end  to  participate.  A  bidder  that  does 
not  satisfy  the  activity  rule  vdll  either 
lose  bidding  eUgibility  in  the  next  round 
or  use  an  activity  rule  waiver. 

18.  For  Auction  No.  22,  the  Bureau 
proposes  that,  in  each  round  of  Stage 
One  of  the  auction,  a  bidder  desiring  to 
maintain  it§  current  eligibiUty  must 
remain  active  on  Ucenses  encompassing 
at  least  80  percent  of  its  current  bidding 
eligibility.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  a 
reduction  in  the  bidder's  bidding 
eligibility  in  the  next  round  of  bidding 
(unless  an  activity  rule  waiver  is  used). 
During  Stage  One,  reduced  eUgibility  for 
the  next  round  will  be  calculated  by 
multiplying  the  current  roimd  activity 
by  five-fourths  (V4).  In  each  round  of  the 
second  stage  of  the  auction,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on  at 
least  90  percent  of  its  current  bidding 
eligibility.  During  Stage  Two,  reduced 
eligibility  for  the  next  roimd  will  be 
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calculated  by  multiplying  the  ciurent 
round  activity  by  ten-ninths  [^%).  In 
each  roiuid  of  Stage  Three,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on  98 
percent  of  its  cvurent  bidding  eligibility. 
In  this  final  stage,  reduced  eligibility  for 
the  next  roimd  will  be  calculated  by 
;  multiplying  the  current  roimd  activity 
by  fifty  forty-ninths  [^°/*9).  The  Bureau 
seeks  comment  on  these  proposals. 

c.  Minimum  Accepted  Bids 

19.  Once  there  is  a  standing  high  bid 
j  on  a  license,  a  bid  increment  will  be 

applied  to  that  Ucense  to  establish  a 
minimum  acceptable  bid  for  the 
following  roimd.  For  Auction  No.  22, 
the  Biu«au  proposes  to  use  a  smoothing 
methodology  to  calculate  bid 
increments.  This  methodology  wrill  be 
designed  to  vary  the  increment  for  a 
given  license  between  a  maximum  and 
minimum  value  based  on  the  bidding 

I  activity  on  that  license.  A  similar 
methodology  was  used  in  previous 
auctions,  including  the  original  LMDS 
auction  and  the  220  MHz  auction.  The 
Bureau  proposes  initial  values  for  the 
maximimi  of  0.2  or  20%  of  the  license 

;  value,  and  a  minimum  of  0.1  or  10%  of 
the  license  value.  The  Bureau  seeks 
comment  on  this  proposal. 

20.  The  Bureau  retains  the  discretion 
'  to  change  these  values  if  circumstances 

so  dictate,  such  as  raising  the  minimum 
increment  toward  the  end  of  the  auction 
to  enable  bids  to  reach  their  final  values 
more  quickly.  The  Bureau  will  do  so  by 
announcement  in  the  Automated 
Auction  System.  Under  its  discretion, 
the  Bureau  may  also  implement  an 
absolute  dollar  floor  for  the  bid 
increment  to  further  faciUtate  a  timely 
close  of  the  auction.  The  Biu^au  further 
seeks  comment  on  the  advantages  and 
disadvantages  of  using  the  discretion  to 
adjust  the  minimum  bid  increment 
without  prior  notice.  The  Bureau 
additionally  seeks  comment  on  the 
advantages  and  disadvantages  of,  as  an 
alternative  approach,  adjusting  the 
minimum  bid  increment  gradually  over 
a  number  of  rounds  as  opposed  to  single 
large  changes  in  the  minimum  bid 
increment.  The  Bureau  also  retains  the 
discretion  to  use  alternate 
methodologies  for  Auction  No.  22  if 
circumstances  warrant.  The  Bureau 
seeks  comment  on  these  proposals. 

d.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

21.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  rovmd  being  below  the 
required  minimiun  level.  An  activity 
rule  waiver  applies  to  an  entire  round 


of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circiunstances 
prevent  them  from  placing  a  bid  in  a 
particular  round. 

22.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
There  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility  thereby  meeting  the 
minimum  requirements. 

23.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibiUty  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce 
ehgibiUty  function  in  the  software.  In 
this  case,  the  bidder's  eligibihty  is 
permanently  reduced  to  bring  die  bidder 
into  compliance  with  the  activity  rules 
as  described  above.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eUgibility. 

24.  A  bidder  may  proartively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  keep  the  auction  open. 

25.  Tne  Bureau  proposes  that  each 
bidder  in  Auction  No.  22  be  provided 
with  five  activity  rule  waivers  that  may 
be  used  in  any  round  during  the  course 
of  the  auction  as  set  forth  above.  The 
Bureau  seeks  comment  on  this  proposal. 

e.  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

26.  In  the  C  Block  Fourth  Report  and 
Order,  the  Commission  directed  the 
Bureau,  in  conducting  the  upcoming  C 
block  auction,  to  follow  the  Part  1  rule 
on  bid  withdrawal,  Section  1.2104(g),  to 
the  extent  applicable.  Accordingly,  for 
Auction  No.  22,  the  Bureau  proposes  the 
following  bid  removal  and  bid 
withdrawal  procedures.  Before  the  close 
of  a  bidding  period,  a  bidder  has  the 
option  of  removing  any  bids  place' 1  in 
that  round.  By  using  the  remove  bid 


function  in  the  software,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  withdrawal  payments. 

27.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function. 
A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  round 
is  subject  to  the  bid  withdrawal 
payment  provisions.  The  Bureau  seeks 
comment  on  these  bid  removal  and  bid 
withdrawal  procedures. 

28.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  recently 
explained  that  allowing  bid  withdrawals 
facilitates  efficient  aggregation  of 
hcenses  and  the  pursuit  of  efficient 
backup  strategies  as  information 
becomes  available  during  the  course  of 
an  auction.  The  Commission  noted, 
however,  that  in  some  instances  bidders 
may  seek  to  withdraw  bids  for  improper 
reasons,  including  to  delay  the  close  of 
the  auction  for  strategic  purposes.  The 
Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent 
strategic  delay  of  the  close  of  the 
auction  or  other  abuses.  The 
Commission  stated  that  the  Bureau 
should  assertively  exercise  its 
discretion,  consider  limiting  the  number 
of  rounds  in  which  bidders  may 
withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

*  29.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
Auction  No.  22  to  writhdrawals  in  no 
more  than  two  rounds  during  the  course 
of  the  auction.  To  permit  a  bidder  to 
withdraw  bids  in  more  than  two  rounds 
would  Ukely  encourage  insincere 
bidding  or  the  use  of  withdrawals  for 
anti-competitive  strategic  purposes.  The 
two  rounds  in  which  withdrawals  are 
utilized  will  be  at  the  bidder's 
discretion;  withdrawals  otherwise  must 
be  in  accordance  with  the  Commission's 
rules.  There  is  no  Umit  on  the  number 
of  standing  high  bids  that  may  be 
withdrawn  in  either  of  the  rounds  in 
which  withdrawals  are  utilized. 
Withdrawals  will  remain  subject  to  the 
bid  withdrawal  payment  provisions 
specified  in  the  Commission's  rules. 
The  Bureau  seeks  comment  on  this 
proposal. 

/.  Stopping  Rule 

30.  For  Auction  No.  22,  the  Bureau 
proposes  to  employ  a  simultaneous 
Flopping  approach.  The  Bureau  has 
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discretion  "to  establish  stopping  rules 
before  or  during  multiple  round 
auctions  in  order  to  terminate  the 
auction  within  a  reasonable  time."  See, 
Section  1.2104  of  the  Commission's 
Rules.  47  CFR  1.2104(c).  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  the  first 
round  in  which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  After  the  first  such  round, 
bidding  closes  simultaneously  on  all 
licenses.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 
remain  open  on  all  licenses  until 
bidding  stops  on  every  license. 

31.  Tne  Bureau  seeks  comment  on  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  stopping 
rule  would  close  the  auction  for  all 
licenses  after  the  first  round  in  which 
no  bidder  submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  would  not  keep  the  auction 
open  under  this  modified  stopping  rule. 
The  Bureau  further  seeks  comment  on 
whether  this  modified  stopping  rule 
should  be  used  unilaterally  or  only  in 
stage  three  of  the  auction. 

32.  The  Commission  proposes  that  the 
Bureau  retain  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn.  In  this  event,  the  effect  will 
be  the  same  as  if  a  bidder  had  submitted 
a  proactive  waiver.  The  activity  rule, 
therefore,  will  apply  as  usual;  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver. 

33.  Finally,  the  Commission  proposes 
that  the  Bureau  reserve  the  right  to 
declare  that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule").  If  the  Bureau 
invokes  this  special  stopping  rule,  it 
will  accept  bids  in  the  final  round(s) 
only  for  licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposes  to  exercise  this 
option  only  in  certain  circumstances, 
such  as,  for  example,  where  the  auction 
is  proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 


bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity.  The  Bureau 
seeks  comment  on  these  proposals. 

g.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

34.  For  Auction  No.  22,  the 
Commission  proposes  that,  by  public 
notice  or  by  announcement  during  the 
auction,  the  Bureau  may  delay,  suspend 
or  cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Commission  emphasizes  that 
exercise  of  this  authority  is  solely 
within  its  discretion,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers.  The  Bureau 
seeks  comment  on  this  proposal. 

Federal  Communications  Commission. 

Daniel  B.  Phythyon, 

Chief,  Wireless  Telecommunications  Bureau. 
|FR  Doc.  98-32015  Filed  11-27-98;  11:51 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-2337;  Report  No.  AUC-98-22-B 
(Auction  No.  22)] 

Additional  Information  Regarding 
Broadt)and  PCS  Spectrum  Included  in 
the  Auction  Scheduled  for  March  23, 
1999;  Comment  Sought  on  Auction 
Procedural  Issues 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

summary:  This  Public  Notice  provides 
additional  and  corrected  information 
about  the  broadband  personal 
communications  services  ("PCS") 
spectrum  to  be  included  in  Auction  No. 
22,  including  the  addition  of  three  D,  six 
E.  and  five  F  block  broadband  PCS 
licenses. 

DATES:  Comments  are  due  on  or  before 
November  30,  1998,  and  reply 


comments  are  due  on  or  before 
December  7,  1998. 
ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
TWA-325.  445  Twelfth  Street  S.W., 
Washington,  D.C.  20554.  In  addition, 
parties  must  submit  one  copy  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  Room 
5202,  2025  M  Street  N.W.,  Washington, 
D.C.  20554.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room,  Room  239,  1919  M  Street  N.W., 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Audrey 
Bashkin,  Bob  Reagle.  or  Jeff  Garretson, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This 
Public  Notice  was  released  on 
November  19,  1998,  and  is  available  in 
its  entirety,  including  the  Attachment, 
for  inspection  and  copying  during 
normal  business  hours  in  the  Wireless 
Telecommunications  Bureau  Reference 
Center,  Room  5608,  2025  M  Street  N.W., 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  (202)  857-3800,  fax  (202)  857- 
3805,  1231  20th  Street,  N.W., 
Washington.  D.C.  20036.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis 

1.  This  Public  Notice  provides 
additional  and  corrected  information 
about  the  broadband  personal 
communications  services  ("PCS") 
spectrum  to  be  included  in  Auction  No. 
22.  including  the  addition  of  three  D,  six 
E,  and  five  F  block  broadband  PCS 
licenses.  See  C  Block  PCS  Spectrum 
Auction  Scheduled  for  March  23,  1999, 
Comment  Sought  on  Auction  Procedural 
Issues,  Public  Notice,  DA  98-2318 
(November  12,  1998)  ("Procedural 
Public  Notice").  In  addition,  the 
Procedural  Public  Notice  listed  as  part 
of  the  auction  certain  spectrum  blocks 
associated  with  the  cancelled  licenses  of 
DCR  PCS,  Inc.  ("DCR"),  a  licensee 
currently  in  bankruptcy.  DCR's  licenses 
were  subject  to  a  preliminary  injunction 
preventing  the  alienation  of  those 
licenses  through  November  16,  1998. 
That  injunction  has  been  removed,  and 
the  relevant  spectrum  blocks  are  listed 
in  the  Attachment  to  the  Public  Notice, 
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«s  released  by  the  Wireless 
Telecommunications  Bureau,  with  an 
update  reflecting  this  change  in  status. 
As  a  general  matter,  the  Attachment 
Contains  an  updated  inventory  of  all 
licenses  that  will  be  made  available  in 
Auction  No.  22.  Futiue  public  notices 
could  include  information  about  other 
Commission  licenses  in  conjunction 
With  Auction  No.  22.  Additionally,  in 
this  Public  Notice,  the  Bureau  seeks 
comment  on  procedural  issues  relating 
to  the  auction  of  the  D,  E,  and  F  block 
licenses  in  Auction  No.  22. 

I.  Reserve  Price  or  Minimum  Opening 
Bid 

2.  Based  on  the  approach  taken  in  the 
Procedural  Public  Notice,  for  each  D,  E, 
and  F  block  license  for  which  there  was 
B  winning  bidder  in  the  1996  D,  E,  and 
F  block  auction,  the  Bureau  proposes  to 
lestablish  as  the  minimum  opening  bid 
ian  amount  equal  to  ten  percent  of  the 
corresponding  net  high  bid  for  the 
market  in  the  1996  auction,  but  in  no 
event  lower  than  the  upfront  payment 
for  that  license  in  Auction  No.  22.  For 
leach  D,  E,  and  F  block  license  for  which 
Ithere  was  no  winning  bidder  in  the  1996 
(auction,  the  Bureau  proposes  to 
establish  as  the  minimum  opening  bid 
an  amoimt  equal  to  3.33  percent  of  the 
most  recent  net  high  bid  for  the  C  block 
.license  in  the  same  Basic  Trading  Area 
("BTA"),  but  in  no  event  lower  than  the 

I  upfront  payment  amount  for  that  Ucense 
;in  Auction  No.  22.  Thus,  for  licenses 
with  minimiim  opening  bids  that 
otherwise  would  be  lower  than  upfront 
payment  amounts,  the  Bureau  proposes 
to  estabUsh  minimiun  opening  bids  that 
equal  the  upfront  payment  amoimts. 
Minimum  opening  bid  amounts  are 
I  provided  in  the  Attachment 

n.  Upfront  Payments  and  Initial 
Maximum  Eligibility  for  Each  Bidder 

3.  The  Biu'eau  proposed  in  the 
Procedural  Public  Notice  to  set  the 

.  upfront  payment  amount  for  each 
license  in  Auction  No.  22  at  $0.06 
*  MHz  *  Population  ("Pops")  (roimded 
up  to  the  next  dollar).  The  Bureau  seeks 
comment  on  its  proposal  to  apply  the 
same  upfront  payment  amoiuit  to  each 
of  the  D,  E,  and  F  block  licenses  to  be 
'  auctioned. 

4.  In  accordance  with  the  Commission 
rule  governing  C  block  applicants,  the 
Bureau  stated  in  the  Procedural  Public 
Notice  that  the  upfront  payment  amount 
for  "former  defaulters"  (i.e.,  appUcants 
that  have  ever  been  in  default  on  any 
Commission  licenses  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 

j  any  Federal  agency)  will  be  fifty  percent 
more  than  the  normal  amount  required 
to  be  paid.  Consistent  with  this  rule,  any 


former  defaulter  that  applies  to  bid  on 
"all  markets"  or  designates  D,  E,  or  F 
block  licenses  in  addition  to  at  least  one 
C  block  license  will  be  subject  to  the 
higher  upfront  payment  requirement. 
Former  defaulters  that  apply  to  bid  only 
on  D,  E,  or  F  block  Ucenses  will  not  be 
subject  to  the  higher  upfront  payment 
requirement. 

5.  In  the  Procedural  Public  Notice,  the 
Bureau  proposed  that  the  amoimt  of  the 
upfront  payment  submitted  by  a  bidder 
will  determine  the  initial  maximum 
ehgibility  (as  measured  in  bidding 
units)  for  each  bidder.  Upfront 
payments  will  not  be  attributed  to 
specific  licenses,  but  instead  will  be 
translated  into  bidding  units  to  define  a 
bidder's  initial  maximum  eligibility, 
which  cannot  be  increased  during  the 
auction.  Thus,  in  calculating  the  upfront 
payment  amount,  an  appUcant  must 
determine  the  maximum  number  of 
bidding  units  it  may  v«rish  to  bid  on  (or 
hold  high  bids  on)  in  any  single  round, 
and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
The  Bureau  seeks  comment  on  its 
proposal  to  use  this  same  approach  for 
the  D,  E,  and  F  block  Ucenses  to  be 
auctioned. 

m.  Attribution  Rules 

5.  As  stated  in  the  Procedural  Public 
Notice,  the  attribution  rules  set  forth  in 
Section  24.709  of  the  Commission's 
rules  will  apply  to  Auction  No.  22. 

IV.  Other  Auction  Procedural  Issues 

6.  In  the  Procedural  Public  Notice,  the 
Bureau  set  forth  proposals  for  Auction 
No.  22  with  respect  to  the  following 
issues:  (1)  Auction  sequence  and  license 
groupings;  (2)  structure  of  bidding 
rounds,  activity  requirements,  and 
criteria  for  determining  reductions  in 
eligibihty;  (3)  minimum  accepted  bids; 
(4)  activity  rule  waivers  and  reducing 
eligibihty;  (5)  information  regarding  bid 
v«thdrawal  and  bid  removal;  (6) 
stopping  rule;  and  (7)  information 
relating  to  auction  delay,  suspension  or 
cancellation.  Because  the  remaining  D, 
E,  and  F  block  licenses  will  be  included 
in  Auction  No.  22,  the  Bureau  proposes 
to  adopt  these  same  proposals  for  the 
auction  of  these  Ucenses. 

Federal  Communications  Commission. 

Daniel  B.  Phythyon. 

Chief,  Wireless  Telecommunications  Bureau. 

IFR  Doc.  98-32016  Filed  11-27-98;  11:51 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Pursuant  to 
Section  19  ot  the  Federal  Deposit 
Insurance  Act  Concerning 
Participation  in  the  Conduct  of  the 
Affairs  of  an  Insured  Institution  by 
Persons  Who  Have  Been  Convicted  of 
Crimes  Involving  Dishonesty,  Breach 
of  Trust  or  Money  Laundering  or  Who 
Have  Entered  Pretrial  Diversion 
Programs  For  Such  Offenses 

AGENCY:  Federal  £)eposit  Insurance 

Corporation  (FDIC). 

ACTION:  Final  poUcy  statement. 

SUMMARY:  The  FDIC  is  updating  its 
statement  of  policy  (SOP),  which  is 
issued  pursuant  to  section  19  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1829).  Section  19  prohibits, 
without  the  prior  written  consent  of  the 
FDIC,  any  person  from  participating  in 
banking  who  has  been  convicted  of  a 
crime  of  dishonesty  or  breach  of  trust  or 
money  laumdering,  or  who  has  entered 
a  pretrial  diversion  in  connection  with 
such  an  offense.  Section  19  was 
significantly  expanded  by  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  No.  101-73, 103  Stat.183  (1989)  and 
the  Comprehensive  Thrift  and  Bank 
Fraud  Prosecution  and  Taxpayer 
Recovery  Act  of  1990  (Crime  Control 
Act),  Pub.  L.  No.  101-647,  104  Stat. 
4789  (1990).  As  a  result,  the  two 
existing  policy  statements  for  section  19 
are  outdated,  and  the  new  SOP  is 
intended  to  replace  them  and  to 
supersede  prior  guidelines.  While  the 
SOP  maintains  the  FDIC's  current 
requirement  that  an  application  seeking 
the  FDIC's  consent  must  be  filed  by  an 
insured  depository  institution  (insured 
institution],  it  provides  blanket  approval 
for  certain  de  minimis  crimes,  and 
allows  for  a  waiver  of  the  institution 
filing  requirement  where  an  individual 
can  demonstrate  substantial  good  cause 
for  such  a  waiver.  Other  significant 
provisions  include  the  exclusion  bom 
section  19's  coverage  of  a  conviction 
that  has  been  completely  expunged, 
pretrial  diversion  and  similar  programs 
entered  before  November  29,  1990,  and 
youthful  offender  adjudgments.  The 
SOP  clarifies  that  the  scope  of  section 
19's  coverage  applies  to  employees  of  an 
insured  institution,  and  also  to  other 
persons  who  are  in  a  position  to 
influence  or  control  the  management  or 
affairs  of  an  insured  institution. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Orlowsky,  Review  Examiner, 
Lfivision  of  Supervision  (202)  898-6763 
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or  Andrea  Winkler,  Counsel,  Legal 
Division  (202)  898-3727,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  N.W.,  Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  amended  by  FIRREA  and  the 
Crime  Control  Act,  section  19  prohibits, 
without  the  prior  written  consent  of  the 
FDIC,  a  person  convicted  of  any 
criminal  o^ense  involving  dishonesty  or 
breach  of  trust  or  money  laundering 
(covered  offenses),  or  who  has  entered 
into  a  pretrial  diversion  or  similar 
program  in  connection  with  a 
prosecution  for  such  offense,  from 
becoming  or  continuing  as  an 
institution-affiliated  party,  owning  or 
controlling,  directly  or  indirectly  an 
insured  institution,  or  otherwise 
participating,  directly  or  indirectly,  in 
the  conduct  of  the  affairs  of  an  insured 
institution.  In  addition,  the  law  forbids 
an  insured  institution  from  permitting 
such  a  person  to  engage  in  any  conduct 
or  to  continue  any  relationship 
prohibited  by  section  19.  It  imposes  a 
ten-year  ban  against  the  FDIC's  consent 
for  a  person  convicted  of  certain  crimes 
enumerated  in  Title  18  of  the  United 
States  Code,  absent  a  motion  by  the 
FDIC  and  approval  by  the  sentencing 
court. 

A  proposed  SOP  was  published  in  the 
Federal  Register  on  July  24,  1997  (62  FR 
39840  (1997)).  The  FDIC  invited 
comments  on  all  as{>ects  of  the  proposal, 
as  well  as  on  a  number  of  specific 
aspects  of  the  SOP.  Comments  were  due 
by  September  22, 1997.  The  FDIC 
received  a  total  of  19  comment  letters: 
12  from  banks,  savings  associations  or 
bank  holding  companies;  two  from  law 
firms;  one  from  a  state  banking 
department;  and  four  from  trade 
associations.  Based  upon  the  comments, 
as  discussed  below,  the  final  SOP  is  a 
significant  revision  of  the  proposal. 

n.  Final  Statement  of  Policy 

A.  Scope  of  Section  19 

(1)  Participation 

Section  19  covers  institution-affiUated 
parties,  as  defined  by  12  U.S.C.  1813(u), 
and  others  who  are  participants  in  the 
conduct  of  the  affairs  of  an  insiu^ 
depository  institution.  Therefore,  all 
employees  of  an  insured  institution  fall 
within  the  scope  of  section  19.  The 
proposed  SOP  indicated  that, 
additionally,  persons  employed  by  an 
institution's  holding  company  or  an 
affiliate,  subsidiary  or  joint  venture  of 
an  insured  institution  or  of  its  holding 
company  may  be  within  the  scope  of 
section  19  where  such  person  is  engaged 
in  performing  banking  or  banking- 


related  activities  on  a  regular  and 
material  basis.  For  independent 
contractors,  the  proposal  indicated  that 
participation  by  an  independent 
contractor  or  an  employee  of  an 
independent  contractor  would  occur 
where  either  is  performing  banking  or 
banking-related  activities  on  behalf  of, 
or  for  the  benefit  of,  an  insured 
institution  on  a  regular  and  material 
basis  so  as  to  be  involved  in  the 
ordinary  course  of  operations  or  to  be 
exercising  control  over  such  operations. 
The  proposal  did  not  define  what 
constitutes  such  activities.  The  SOP 
stated  that  "person,"  for  purposes  of 
section  19,  means  a  natural  person,  and 
does  not  include  a  corporation,  firm,  or 
other  business  entity. 

The  FDIC  received  fourteen  comments 
relevant  to  what  constitutes 
"participation"  and  what  classes  of 
individuals  should  be  considered 
"participants."  Ten  of  the  comments 
were  received  from  banks,  savings 
associations  or  bank  holding  companies; 
one  from  a  law  firm;  one  from  a  state 
banking  department;  and  two  from  trade 
associations.  In  general,  the  commenters 
expressed  the  view  that  the  FDIC's 
definition  of  participation  was  overly 
broad  and  ambiguous,  particularly  with 
regard  to  affiliates  and  independent 
contractors,  and  did  not  adequately 
consider  the  risk  of  particular  positions 
to  the  safety  and  soundness  of  an 
insured  institution  or  its  depositors.  For 
example,  one  commenter  indicated  that 
under  the  proposal,  section  19  could 
cover  a  computer  technician  employed 
by  the  institution's  holding  company 
who  periodically  performs  routine 
maintenance  at  the  institution's 
facihties,  despite  the  low  level  of  risk 
associated  with  the  position.  Concern 
was  expressed  that  the  proposal  might 
have  a  crippling  effect  on  independent 
contractors  who  employ  large  numbers 
of  employees.  Commenters  felt  that 
although  independent  contractors 
engage  in  activities  that  are  related  to 
banking,  many  do  not  exercise  any 
decision-making  authority  with  regard 
to  the  activities  of  the  insured 
institution,  and  thus  should  not  be 
subject  to  section  19.  For  example,  if 
having  access  to  sensitive  bank  data  is 
a  banking-related  activity,  then 
providers  of  automated  teller  machines 
and  securities  systems  firms  might 
arguably  be  included  within  the  scope 
of  section  19.  Commenters  requested 
that  the  FDIC  specifically  define  the 
positions  or  types  of  independent 
contractors  and  activities  that  are 
covered  by  section  19. 

After  considering  the  comments,  the 
FDIC  believes  that  it  is  not  the  purpose 
of  the  SOP  to  define  precisely  what 


activities  constitute  "participation." 
Rather,  agency  and  court  decisions 
should  provide  the  guide  as  to  what 
standards  should  be  appUed.  As  a 
general  proposition,  participation  will 
be  determined  by  the  degree  of 
influence  or  control  over  the 
management  or  affairs  of  an  insured 
institution.  Furthermore,  given  the 
changes  in  banking,  including  financial 
modernization  and  the  rapid  pace  of 
technology,  a  listing  of  activities  in  the 
SOP  is  neither  practical  nor  advisable. 
The  FDIC  must  maintain  flexibihty  in 
such  determinations,  and  in  reaching 
such  determinations,  the  FDIC  will 
consider  the  facts  and  circumstances 
and  the  degree  of  involvement  of  the 
individual  in  the  institution's  affairs. 
Under  this  standard,  persons  who 
function  as  "de  facto"  employees 
regardless  of  their  relationship  to  the 
institution,  will  be  covered  by  section 
19.  Likevdse,  the  SOP  need  not 
specifically  define  what  activities 
constitute  direct  as  distinguished  from 
indirect  participation.  The  relevant 
inquiry  is  whether  the  individual 
personally  participates  in  an 
institution's  a^airs.  or  whether  the 
individual  does  so  through  another 
person  or  entity,  i.e..  "indirectly." 

The  final  SOP  adopts  the  standard 
that  whether  persons,  other  than 
institution-affiliated  parties  of  an 
insured  institution,  are  participants 
covered  by  secuon  19  depends  upon 
their  degree  of  influence  or  control  over 
the  management  or  affairs  of  an  insured 
institution.  It  retains  the  definition  of 
"person"  set  forth  in  the  proposed  SOP 
as  not  including  corporations,  firms  or 
other  business  entities.  Thus,  section  19 
would  not  apply  to  persons  who  are 
simply  employees  of  a  bank  holding 
company,  but  would  apply  if  those 
persons  were  in  a  position  to  influence 
or  control  the  management  or  affairs  of 
the  insured  institution.  To  the  extent 
that  the  holding  company's  officers  and 
directors  have  the  power  to  define  and 
direct  the  policies  of  the  subsidiary 
insured  institution,  such  persons  would 
be  deemed  to  be  participants  in  the 
affairs  of  those  subsidiaries,  and 
therefore  covered  by  section  19. 

Similarly,  directors  and  officers  of 
affiliates,  subsidiaries  or  joint  ventures 
of  an  insured  institution  or  its  holding 
company  will  be  covered  if  they  are  in 
a  position  to  influence  or  control  the 
management  or  afiairs  of  the  insured 
institution.  In  those  cases  in  which  such 
individuals  exercise  policymaking 
functions  for  the  insured  institution, 
they  should  be  deemed  "participants." 
For  example,  officers  of  an  electronic 
data  processing  (EDP)  affiliate  would 
not  typically  exercise  a  controlling 
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influence  to  the  extent  that  the  affiliate 
simply  provides  a  processing  service  to 
the  bank.  On  the  other  hand,  if  a 
mortgage  banking  affiliate  sends  loans  to 
an  insured  institution  that  the 
institution  is  obligated  to  purchase,  then 
the  officers  of  the  affiliate  may  be 
participants  in  the  insured  institution's 
affairs.  Where  an  employee  of  an  EDP 
service  has  access  to  sensitive  bank 
records  and  the  ability  to  manipulate 
data  so  as  to  influence  or  control  the 
management  or  affairs  of  an  insured 
institution,  that  person  will  be  covered 
by  section  19.  The  degree  of  such 
influence  may  be  controlled  by  reliance 
upon  the  safeguards  and  internal 
controls  put  in  place  by  the  affiliate  and 
the  bank. 

I    Insured  depository  institutions 
[Continue  to  out  source  increasing 
;nxmibers  of  banking  tasks.  To  the  extent 
fliat  independent  contractors  are 
utilized,  an  analysis  similar  to  that  for 
affiliates  may  be  appUed.  Typically  an 
independent  contractor  does  not  have  a 
relationship  with  the  insured  institution 
Other  than  the  activity  contracted  for  by 
the  depository  institution.  Independent 
contractors  are  not  considered 
institution-affiliated  parties  unless  they 
knowingly  or  recklessly  participate  in 
violations,  unsafe  or  unsound  practices 
or  breaches  of  fiduciary  duty  which 
result  in  the  consequences  set  forth  in 
12  U.S.C.  1813(u).  Those  who  do  so,  and 
who  have  been  convicted  of  or  entered 
pretrial  diversion  programs  for  covered 
offenses  would,  of  course,  be  covered  by 
Section  19.  In  terms  of  participation, 
however,  the  typical  independent 
contractor  does  not  influence  or  control 
:the  bank's  management  or  affairs.  This 
would  also  be  true  of  consultants  who 
perform  a  specific  defined  task  for  the 
insured  institution.  Additionally,  it  has 
been  determined  that  "person"  within 
the  context  of  section  19  means 
individuals,  but  not  companies.  This 
approach  may  eliminate  coverage  for 
many  independent  contractors.  It  would 
eliminate,  for  example,  marketers  of 
special  promotions  and  similar 
independent  contractors  whose  activity 
is  not  commonly  thought  to  pose  a  risk 
[  to  the  operation  of  a  financial 
institution.  To  the  extent  that  any  officer 
of  such  a  company  or  any  individual 
contractor  attempts  to  use  their  position 
I  to  influence  or  control  the  management 
or  affairs  of  a  financial  institution,  they 
[  Would  be  covered  as  participants. 

The  FDIC  is  aware  that  an  effort  can 
be  made  to  evade  the  coverage  of  section 
19  by  "converting"  an  employee  to  an 
independent  contractor.  In  those  cases, 
generally  applicable  standards  of 
employment  law  will  be  used  to  identify 
$uch  arrangements,  and  to  find  that  the 


person  is  a  "de  facto"  employee.  This 
same  analysis  will  be  used  where  an 
individual  is  employed  by  the  holding 
company  simply  to  avoid  section  19 
coverage. 

The  FDIC  believes  that  the  approach 
adopted  in  the  final  SOP  preserves  the 
distinction  between  employees  and 
independent  contractors  for  contractual, 
regulatory  and  tax  purposes,  and  avoids 
the  criticism  that  the  FDIC  is  imposing 
an  excessive  regulatory  burden  upon 
institutions  without  commensurate 
benefit.  Furthermore,  the  FDIC  expects 
that  the  relationship  between  an 
independent  contractor  and  an  insured 
institution  is  to  be  governed  by  a  written 
contract,  through  which  the  insured 
institution  may  require  typical 
safeguards  such  as  warranties  and  bond 
coverage. 

(2)  "Ownership"  and  "Control" 

Section  19  specifically  prohibits  a 
person  subject  to  its  coverage  from 
owning  or  controlling  an  insured 
institution.  The  proposed  SOP  did  not 
specifically  define  "own"  or  "control," 
although  the  accompanying  Preamble 
indicated  that  the  FDIC  was  using  the 
definition  of  "control"  set  forth  in 
Regulation  Y  (12  CFR  Part  225)  which 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Federal  Reserve  Board) 
uses  to  implement  the  Change  in  Bank 
Control  Act  (CBCA)  (12  U.S.C.  1817(j)). 
The  proposal  stated  that  a  controlUng 
shareholder  or  a  member  of  a  control 
group  subject  to  section  19  could  not, 
without  the  prior  written  consent  of  the 
FDIC  engage  in  the  following  conduct: 
(i)  exercise  any  voting  rights  in  any 
shares  of  stock  of  an  insured  institution 
or  its  holding  company;  (ii)  own  or 
control  such  shares  of  stock  so  as  to 
result  in  controlling  the  management  or 
policies  of  an  insured  institution;  (iii) 
control  such  shares  of  stock  so  as  to 
result  in  controlling  the  management  or 
policies  of  an  insured  institution;  (iv) 
solicit,  procure,  transfer,  or  attempt  to 
transfer,  vote,  or  attempt  to  vote  any 
proxy,  consent  or  authorization  with 
respect  to  any  voting  rights  in  any 
insured  institution;  or  (v)  modify  or  set 
aside  any  voting  agreement  previously 
approved  by  the  appropriate  federal 
banking  agency. 

The  FDIC  received  six  comments 
regarding  the  issue  of  ownership  and 
control-three  fi-om  depository 
institutions;  one  from  a  state  banking 
department;  and  two  from  trade 
associations.  Most  commenters 
supported  the  conclusion  that  "control" 
should  have  the  same  meaning  as  set 
forth  in  the  CBCA.  Generally,  the 
commenters  indicated  that  absent  ah 
influence  on  the  operations  of  an 


insured  operation,  mere  ownership 
should  not  impose  a  section  19 
obligation,  nor  should  the  ownership  of 
a  de  minimis  interest  in  the  outstanding 
shares  of  an  institution. 

As  a  general  rule,  since  the  1990 
Crime  Control  Act  amendments,  the 
FDIC  has  followed  the  interpretation 
foimd  in  the  CBCA  regarding  "control." 
"Control"  under  the  CBCA  occurs 
where  the  person  has  the  power  to 
direct  the  management  or  policies  of  an 
insUtution  (12  U.S.C.  1817(j)(8)(B)).  The 
statute  and  the  FDIC's  implementing 
regulation  (12  CFR  Part  303)  deem  the 
power  to  vote  25  percent  or  more  of  a 
class  of  voting  securities  to  constitute 
such  control.  In  addition,  the  FDIC's 
regulation  creates  a  presumption  of 
control,  i.e.,  that  the  person  can  direct 
management  or  policies  of  the 
institution,  where  the  person  owns, 
controls,  or  has  the  power  to  vote  ten 
percent  or  more  of  the  institution's 
voting  securities  if  that  person  is  the 
largest  shareholder. 

The  FDIC  agrees  with  the  commenters 
that  "own"  must  mean  more  than 
simply  owning  a  few  shares.  In  order  to 
give  meaning  to  the  ownership 
prohibition  contained  in  section  19,  the 
FDIC  will  apply  the  25  percent 
limitation  regarding  the  power  to  vote 
shares  to  include  an  ownership 
limitation  of  25  percent.  The  FDIC  will 
also  apply  the  ten  percent  limitation  to 
ownership  of  voting  shares  where  that 
person  is  the  largest  shareholder. 
CcMisequently,  a  person  would  be 
prohibited  fi-om  owning  or  having  the 
power  to  vote  25  percent  or  more  of  an 
institution's  voting  shares,  or  ten 
percent  of  those  shares  where  that 
person  is  the  largest  shareholder.  These 
standards  would  also  apply  to  an 
individual  acting  in  concert  with  others 
so  as  to  have  such  ownership  or  control. 
The  FDIC  believes  that  this  approach 
will  avoid  the  absurd  result  of  requiring 
a  convicted  person  who  owns  one  share 
or  ten  shares  of  stock  in  a  large  publicly 
traded  insured  depository  institution 
from  having  to  divest  his  or  her 
ownership  interest. 

Absent  the  FDIC's  consent,  persons 
subject  to  the  prohibitions  of  section  19 
will  be  required  to  divest  their 
ownership  of  shares  above  the  foregoing 
limits.  Section  19  does  not  contain 
spfecific  statutory  prohibitions  regarding 
specific  activities  relating  to  the  voting 
of  stock.  Therefore,  the  FDIC  has 
decided  not  to  incorporate  into  the  final 
SOP  any  prohibitions  on  specific  voting 
activities  other  than  the  aforementioned 
limitations  regarding  ownership, 
control,  and  participation. 

It  should  be  noted  that  while  the 
Preamble  accompanying  the  proposed 
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SOP  referred  to  the  Federal  Reserve 
Board's  Regulation  Y  (12  CFR  Part  225) 
as  enunciating  the  standards  for  "own" 
and  "control,"  the  FDIC  has  decided 
that  use  of  its  own  regulations  in  this 
area  would  be  more  appropriate. 
Regulation  Y  has  wide  reaching 
attribution  rules  for  stock  ownership 
among  family  members.  An  attempt  to 
restrict  ownership  or  control  of  shares 
by  family  members  simply  because  of  a 
person's  conviction  raises  significant 
due  process  issues  that  are  best  avoided, 
however,  control  of  a  convicted  person's 
shares  by  family  members  may  be 
precluded  where  such  control  is 
detrimental  to  the  bank,  based  upon  the 
facts  in  a  particular  case. 

B.  Standards  for  Determining  Whether 
an  Application  Is  Required 

The  Proposed  SOP  contained  the 
requirement  that  an  application  seeking 
the  consent  of  the  FDIC  prior  to 
engaging  in  banking  activities  be 
submitted  in  all  cases  in  which  any 
adult  or  minor  treated  as  an  adult  was 
convicted  or  entered  into  a  pretrial 
diversion  program  with  regard  to  a 
covered  offense.  As  discussed  more 
fully  in  section  (5),  below,  based  upon 
its  experience  in  processing  section  19 
applications,  and  in  light  of  comments 
received,  the  final  SOP  reflects  the 
FDIC's  determination  that  it  will 
provide  automatic  approval  and 
dispense  with  the  application 
requirement  in  certain  cases  involving 
de  minimis  crimes. 

(1)  Convictions 

The  proposal  required  that  there  be  a 
conviction  of  record,  and  excluded 
arrests,  pending  cases  not  brought  to 
trial,  acquittals,  or  any  conviction  which 
has  been  reversed  on  appeal.  Under  the 
proposed  SOP,  a  conviction  with  regard 
to  which  an  appeal  is  pending  required 
an  appUcation  until  or  unless  reversed. 
The  proposal  stated  that  a  conviction 
which  has  been  expunged,  or  for  which 
a  pardon  has  been  granted,  required  an 
application. 

The  FDIC  received  seven  comments 
regarding  the  issue  of  expunged 
convictions — five  from  depository 
institutions;  one  from  a  law  firm;  and 
one  from  a  trade  association.  The 
commenters  overwhelmingly  favored 
excluding  expunged  convictions  from 
section  19's  coverage.  As  the 
commenters  pointed  out,  imder  most 
state  laws,  an  expunged  conviction  is 
deemed  not  to  have  occurred,  and  is  not 
a  conviction  "of  record."  Further 
problems  arise  regarding  the  ability  of 
an  institution  to  discover  whether 
someone  has  an  expunged  criminal 
record,  and  in  some  states,  laws  prohibit 


and  punish  disclosure  of  information 
regarding  expunged  records. 

Historically,  the  FDIC  has  taken  the 
position  that  convictions  which  have 
been  completely  expunged  are  not 
covered  by  section  19.  The  FDIC 
proposed  a  change  in  that  position  in 
the  proposed  SOP  based  upon  the 
rationale  that  the  Crime  Control  Act 
amendments  require  a  person  who  has 
entered  into  a  pre-trial  diversion  or 
similar  program  to  file  a  section  19 
application.  This  requirement  appears 
to  create  an  anomalous  result  when 
compared  with  the  FDIC  policy  that 
those  with  expunged  convictions  need 
not  file. 

Based  upon  the  comments,  however, 
and  because  it  appears  that  expunged 
convictions  do  not  constitute 
convictions  of  record,  the  final  SOP 
excludes  expimged  convictions  from  the 
coverage  of  section  19.  Furthermore, 
institutions  have  been  advised  in  the 
past  that  expunged  convictions  were  not 
covered  by  section  19.  Excluding 
expunged  convictions  would  avoid  the 
significant  practical  problems  of  a 
change  in  policy  which  would  require 
those  previously  allowed  to  work  at 
institutions  to  now  file  section  19 
applications.  Therefore,  the  final  SOP 
adopts  the  FDIC's  current  interpretation 
that  persons  with  completely  expunged 
convictions  are  not  required  to  file 
section  19  applications. 

(2)  Pretrial  Diversions 

The  proposed  SOP  defined  a  pretrial 
diversion  as  a  program  entry,  as 
determined  by  relevant  federal,  state  or 
local  law,  whether  formal  or  informal, 
which  is  characterized  by  a  suspension 
or  eventual  dismissal  of  charges  or 
criminal  prosecution  upon  agreement  by 
the  accused  to  treatment,  rehabilitation, 
restitution,  or  other  noncriminal  or 
nonpunitive  ahematives.  The  FDIC 
received  two  comments  on  the  issue  of 
what  should  constitute  a  "pretrial 
diversion  program,"  one  from  a  law  firm 
and  one  from  a  trade  association.  Each 
made  suggestions  as  to  whether  certain 
specific  programs  ought  to  be  included 
in  the  definition. 

The  FDIC  believes  that  it  would  be 
impractical  to  attempt  to  identify  in  the 
SOP  all  of  the  specific  programs  which 
might  constitute  pretrial  diversion 
programs.  As  is  the  current  practice,  the 
final  SOP  states  that  the  FDIC  will 
continue  to  determine  whether  a 
program  constitutes  a  pretrial  diversion 
on  a  case-by-case  basis.  In  addition,  in 
1990,  the  Crime  Control  Act 
amendments  made  pretrial  diversion 
programs  subject  to  section  19  for  the 
first  time.  Persons  working  in  financial 
institutions  at  the  time  of  the  1990 


amendments  who  had  previously 
entered  into  a  pre-trial  diversion 
program  would  be  unaware  that  they 
were  suddenly  prohibited  from  working 
in  banking.  In  order  to  avoid  the  issue 
of  retroactive  appUcation,  and  to 
provide  a  "bright  Une"  test,  the  FDIC 
has  decided  to  except  pre-trial 
diversions  entered  before  November  29. 
1990,  from  section  19's  coverage.  In 
addition,  since  most  offenses  eligible  for 
pre-trial  diversion  are  relatively  minor, 
and  since  only  those  offenses  more  than 
seven  and  a  half  years  old  would  be 
excluded  from  coverage,  the  risk  to 
financial  institutions  from  this  proposal 
is  slight. 

(3)  Covered  Offenses  Involving 
Dishonesty  or  Breach  of  Trust 

The  proposed  SOP  indicated  that  for 
section  19  to  apply,  the  conviction  or 
program  entry  must  be  for  a  criminal 
offense  involving  dishonesty,  breach  of 
trust  or  money  laundering.  Under  the 
proposal,  "dishonesty"  was  defined  as 
directly  or  indirectly  to  cheat  or 
defraud;  to  cheat  or  defraud  for 
monetary  gain  or  its  equivalent;  or 
wrongfully  to  take  property  belonging  to 
another  in  violation  of  any  criminal 
statute.  Dishonesty  includes  acts 
involving  want  of  integrity,  lack  of 
probity,  or  a  disposition  to  distort, 
cheat,  or  act  deceitfully  or  fraudulently, 
and  may  include  crimes  which  federal, 
state  or  local  laws  define  as  dishonest. 
"Breach  of  trust"  means  a  wrongful  act, 
use,  misappropriation  or  omission  with 
respect  to  any  property  or  fund  which 
has  been  committed  to  a  person  in  a 
fiduciary  or  official  capacity,  or  the 
misuse  of  one's  official  or  fiduciary 
position  to  engage  in  a  wrrongful  act, 
use,  misappropriation  or  omission. 

The  proposed  SOP  made  clear  that  all 
convictions  for  offenses  concerning  the 
illegal  manufacture,  sale,  distribution  of 
or  trafficking  in  controlled  substances 
required  an  application  (drug  offenses). 
The  proposal  indicated  that  a 
"controlled  substance"  shall  mean  those 
so  defined  by  federal  law.  While  the 
proposal  acknowledged  that  use  of  a 
controlled  substance  does  not  per  se 
constitute  a  covered  offense,  the 
circimistances  of  the  offense  may 
contain  elements  of  dishonesty  or 
breach  of  trust  or  money  laundering, 
and  that  the  FDIC  would  determine  on 
a  case-by-case  basis  whether  to  approve 
an  application  regarding  a  person 
convicted  of  such  an  offense. 

The  FDIC  received  three  comments 
regarding  the  definitions  of 
"dishonesty"  and  "breach  of  trust" — 
two  from  insured  institutions  and  one 
from  a  law  firm.  The  commenters 
requested  clarification  of  what 
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constitutes  a  conviction  involving 
"dishonesty"  and  "breach  of  trust,"  and 
requested  that  the  SOP  contain  a 
specific  list  of  crimes  to  which  section 
19  will  apply,  or  safe  harbors  to  which 
it  will  not  apply.  Concern  was 
expressed  that  crimes  of  violence  may 
not  be  covered,  while  one  expressed  the 
view  that  all  crimes  are  dishonest. 

With  regard  to  drug  offenses,  the  FDIC 
received  four  comments-three  from 
insured  institutions  and  one  from  a 
bank  holding  company-all  of  which 
were  generally  unfavorable  regarding 
the  approach  the  proposal  took 
regarding  drug  offenses.  The 
commenters  felt  that  no  application 
should  be  required  of  those  convicted  of 
using  or  possessing  drugs,  citing 
concerns  regarding  laws  pertaining  to 
disabilities  and  rehabilitation.  In 
addition,  concern  was  expressed 
regarding  the  proposed  case-by-case 
method  of  reviewing  the  underlying 
circumstances  of  each  drug  offense  to 
determinewhether  an  application 
should  be  approved. 

After  considering  the  comments,  the 
FDIC  has  altered  its  approach  in  the 
final  SOP.  The  FDIC  has  generally 
acknowledged  that  not  all  crimes  are 
covered  by  section  19,  and  that  many 
crimes  involving  violence  do  not  have 
dishonesty  and  breach  of  trust  as 
elements.  The  FDIC  believes  that 
whether  a  crime  involves  "dishonesty" 
or  "breach  of  trust"  must  be  determined 
from  the  statutory  elements  of  the  crime 
itself,  rather  than  the  factual 
icircumstances  surrounding  a  crime,  and 
the  final  SOP  adopts  this  approach.  To 
do  otherwise  would  require  insured 
institutions  and  the  FDIC  to  analyze  the 
factual  background  of  every  conviction, 
including  such  offenses  as  disturbing 
the  peace.  For  many  convictions, 
records  of  a  factual  background  are  not 
available.  All  convictions  for  offenses 
concerning  the  illegal  manufacture,  sale, 
distribution  of  or  trafficking  in 
controlled  substances  shall  require  an 
application.  A  "controlled  substance" 
shall  mean  those  so  defined  by  federal 
law. 

(4)  Youthful  Offender  Adjudgments 

The  proposed  SOP  indicated  that  an 
adjudgment  by  a  court  against  a  person 
as  a  "youthful  offender"  under  any 
youth  offender  law,  or  any  adjudgment 
as  a  "juvenile  delinquent"  by  any  court 
having  jurisdiction  over  minors  as 
defined  by  state  law  does  not  require  an 

,  application.  Such  adjudications  are  not 
Considered  convictions  for  criminal 
offenses. 
The  FDIC  received  three  comments-all 

'  from  insured  institutions,  which 
Strongly  favored  the  stated  approach. 


Historically,  the  FDIC  has  followed  the 
approach  of  exempting  youthful 
offender  adjudgments  from  the  coverage 
of  section  19,  with  no  perceived  ill 
effects  upon  institutions.  Furthermore, 
it  is  questionable  whether  the 
institution  or  the  FDIC  would  be  able  to 
obtain  records  regarding  such 
adjudgments.  Therefore,  the  final  SOP 
adopts,  without  change,  the  position  set 
forth  in  the  proposed  SOP. 

(5)  De  minimis  Offense 

The  proposed  SOP  required  any 
person  with  a  conviction  or  program 
entry  concerning  a  covered  offense  to 
submit  an  application.  The  FDIC 
received  six  comments — four  from 
insured  institutions  or  holding 
companies,  one  from  a  law  firm  and  one 
from  a  trade  association — regarding 
whether  there  should  be  an  exemption 
for  a  de  minimis  crime.  All  commenters 
favored  an  approach  whereby  a  de 
minimis  crime  would  not  require  an 
application,  although  there  was  no 
general  consensus  as  to  the  precise 
definition  of  such  offenses. 

Suggestions  were  made  that  a  de 
minimis  offense  should  include  any 
misdemeanor  committed  by  a  juvenile, 
any  one-time  crime  of  dishonesty  or 
breach  of  trust  where  the  amount  of  loss 
was  small,  and  a  single  misdemeanor 
committed  by  an  adult.  Further, 
commenters  suggested  that  there  should 
be  a  distinction  between  felonies  and 
misdemeanors,  and  consideration  of  the 
time  that  has  elapsed  since  the 
conviction,  a  person's  present  integrity 
and  the  risk  associated  with  the  position 
sought.  A  Ust  of  the  specific  crimes  or 
the  factors  which  should  be  taken  into 
account  in  determining  whether  an 
offense  is  de  minimis  was  requested.  An 
alternative  suggestion  was  a  streamlined 
approach  with  a  shortened  approval 
period  based  upon  the  level  of  risk  the 
person's  position  presents  to  the 
institution. 

Section  19  applies,  without  exception, 
to  convictions  for  crimes  involving 
dishonesty  or  breach  of  trust.  The  FDIC, 
therefore,  must  provide  prior  written 
consent  before  covered  persons  may 
participate  in  banking.  However,  based 
upon  the  comments,  and  in  light  of  its 
experience  in  processing  and  approving 
many  applications  involving  minimal 
offenses,  the  FDIC  has  determined  to 
grant  blanket  approval,  through  the  final 
SOP,  to  certain  defined  categories  of 
offenses.  Such  offenses  are  considered 
to  be  of  such  a  minimal  nature  and  of 
such  low  risk  that  the  affected  person 
may  be  employed  at  any  institution,  in 
any  position.  The  foregoing  approach 
would  have  the  advantage  of  addressing 
a  large  number  of  pretrial  diversion 


applicants,  since  in  most  cases,  the 
crimes  involved  in  such  programs  are 
not  serious  ones  which  would  involve 
risk  to  an  insured  institution. 

The  final  SOP  provides  that  approval 
is  automatically  granted  and  application 
will  not  be  required  where  the  covered 
offense  is  considered  de  minimis. 
because  it  meets  the  following  criteria; 
there  is  only  one  conviction  or  program 
entry  of  record  for  a  covered  offense;  the 
offense  was  punishable  by 
imprisonment  for  a  term  of  less  than  one 
year  and/or  a  fine  of  less  than  $1000, 
and  the  individual  did  not  serve  time  in 
jail;  the  conviction  or  program  was 
entered  at  least  five  years  prior  to  the 
application;  and  the  offense  did  not 
involve  an  insured  institution  or 
insured  credit  union.  The  above  factors 
generally  encompass  offenses  that  are 
less  than  felonies.  This  exception 
represents  the  FDIC's  view  that  an 
individual  should  generally  not  be 
prohibited  from  participating  in  banking 
because  of  a  singular  offense  of  lesser 
consequence.  The  basic  underlying 
premise  of  section  19  is  to  prevent  risk 
to  the  safety  and  soundness  of  an 
insured  institution  or  the  interests  of  its 
depositors,  and  to  prevent  impairment 
of  public  confidence  in  the  insured 
institution.  We  find  it  incongruous  to 
accord  blanket  approval  to  individuals 
who  have  previously  committed  an 
offense  against  an  insured  institution  or 
insured  credit  union,  and  an  application 
therefore  will  be  required  in  such  cases. 
Any  person  who  meets  the  foregoing 
criteria  shall  be  covered  by  a  fidelity 
bojid  to  the  same  extent  as  others  in 
similar  positions,  and  shall  disclose  the 
presence  of  the  conviction  or  program 
entry  to  all  insured  institutions  in  the 
affairs  of  which  he  or  she  wishes  to 
participate. 

C.  Procedures 

The  proposed  SOP  indicated  in  the 
section  regarding  procedures  that 
section  19  imposes  a  duty  upon  the 
insured  institution  to  make  a  reasonable 
inquiry  regarding  an  appUcant's  history, 
which  consists  of  taking  steps 
appropriate  under  the  circumstances, 
consistent  with  applicable  law,  to  avoid 
hiring  or  permitting  participation  in  its 
affairs  by  a  person  who  has  a  conviction 
or  program  entry  for  a  covered  offense. 
It  stated  that  an  institution  might 
believe  that  undertaking  a  minimal 
inquiry  might  not  be  necessary  in 
certain  circumstances,  however,  the 
FDIC  believes  that  at  a  minimum,  each 
insured  institution  should  establish  a 
screening  process  which  provides  the 
insured  institution  with  information 
concerning  any  conviction  or  program 
entry  pertaining  to  a  job  applicant.  The 
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proposed  SOP  provided  examples  of 
what  would  constitute  a  reasonable 
inquiry,  including,  the  completion  of  a 
written  employment  application  which 
requires  a  listing  of  all  convictions  and 
program  entries;  (2)  fingerprinting  and 
(3)  periodic  inquiries  to  determine 
whether  a  person  has  a  conviction  or 
program  entry.  The  proposed  SOP 
indicated  that  the  foregoing  were  not 
requirements,  and  that  the  FDIC  would 
look  to  the  circumstances  of  each 
situation  to  determine  whether  the 
inquiry  is  reasonable. 

The  procedures  set  forth  in  the 
proposed  SOP  were  that  upon  notice  of 
a  conviction  or  program  entry,  an 
application  seeking  the  FDIC's  consent 
prior  to  the  person's  participation  must 
be  filed.  When  an  application  is 
required,  forms  and  instructions  should 
be  obtained  irom,  and  the  appUcation 
filed  with,  the  appropriate  FDIC 
Regional  Director. 

The  proposed  SOP  stated  that  the 
application  must  be  filed  by  an  insured 
institution  on  behalf  of  a  person,  but 
contained  an  exception  to  this 
requirement  for  a  shareholder  seeking  to 
exercise  voting  rights  if  the  insured 
institution  has  refused  to  file  an 
application  on  that  person's  behalf. 
Where  a  person  currently  employed  by 
an  insured  institution  is  discovered  to 
have  a  conviction  or  program  entry,  the 
proposed  SOP  allowed  that,  upon 
request,  the  Regional  Director  could 
grant  a  conditional  approval  pending 
the  processing  of  the  application. 

Fourteen  comments  were  received 
pertaining  to  whether  the  screening 
process,  including  the  idea  of 
fingerprinting,  was  burdensome — nine 
fi-om  depository  institutions,  one  from  a 
bank  holding  company,  one  from  a  law 
firm  and  three  from  trade  associations. 
The  comments  were  generally  not 
favorable,  or  found  the  proposed  SOP 
confusing  about  what  was  being 
required.  One  commenter  took 
exception  to  the  FDIC  imposing  any 
duty  upon  insured  depository 
institutions  for  making  a  reasonable 
inquiry  into  whether  a  person  has  a 
conviction  or  program  entry  based  upon 
the  argiunent  that  section  19  imposes  no 
duty  to  discover  such  offenses,  it  only 
demands  action  once  the  presence  of  a 
conviction  becomes  knovra.  The  FDIC 
believes  that  the  commenter's  approach 
does  not  comport  with  the  intent  of  the 
law  which  is  designed  as  a  preventive 
measure  to  protect  against  risk  to  the 
safety  and  soundness  of  insured 
institutions  and  their  depositors. 

(1)  Fingerprinting 

The  issue  of  fingerprinting  generated 
more  discussion  than  any  other.  It  is 


apparent  that  fingerprinting  as  a 
recommended  practice,  even  though 
expliciUy  not  required  in  the  SOP,  is  not 
welcomed  by  the  banking  conmiunity. 
The  smaller  banks,  especially,  appear  to 
be  opposed  to  the  practice.  They 
maintain  that  because  of  the  smaller 
conmiimities  they  serve,  they  are 
familiar  with  their  applicants  and  view 
fingerprinting  as  an  unnecessary 
burden.  Many  conmsenters  expressed 
concern  that  a  recommendation  or 
guideline  that  fingerprinting  is 
advocated  would  be  interpreted  as  an 
industry  standard,  and  by  field 
examiners  as  mandatory. 

Others  feared  that  bankers  would 
deem  fingerprinting  a  requirement  and 
feared  liability  for  any  loss  which  could 
have  been  prevented  by  fingerprinting. 
Others  suggested  that  a  written 
application  listing  previous  convictions 
or  program  entries  would  suffice,  but 
that  the  screening  process  must  be 
coordinated  with  the  standards  in  the 
institution's  fidelity  bond  to  avoid  any 
loss  of  insurance.  One  commenter  stated 
that  the  SOP  should  only  contain 
minimum  standards,  and  that 
institutions  should  be  encouraged  to 
develop  even  stricter  standards.  Others 
suggested  restricting  fingerprinting  to 
high-risk  positions,  or  using  bonding  or 
other  companies  to  perform  such 
screening.  The  remainder  of  the 
comments  addressed  the  difficulty  of 
obtaining  criminal  background 
information  and  fingerprints,  the  delay 
and  cost  inherent  in  fingerprinting,  the 
burdensome  impact  of  the  process 
would  have  upon  small  institutions,  and 
the  need  to  ensure  that  requirement  of 
criminal  background  checks  was 
consistent  witii  other  laws  which 
protect  against  disclosure  of  criminal  or 
arrest  information. 

After  considering  the  comments,  the 
FDIC  has  decided  not  to  address 
fingerprinting  in  the  final  SOP.  Instead, 
the  FDIC  will  allow  each  insured 
institution  to  determine  what  screening 
methods  it  will  use,  and  will  look  to  the 
circimistances  of  each  situation  to 
determine  whether  an  inquiry  was 
reasonable.  The  FDIC  believes  that  at  a 
minimimi,  each  institution  should  have 
a  screening  process  to  uncover 
information  regarding  a  job  applicant's 
convictions  and  program  entries,  which 
would  include,  for  example,  a  written 
application  listing  such  convictions  and 
program  entries,  although  other 
alternatives  may  be  appropriate.  The 
final  SOP  reflects  this  guidance. 

(2)  Periodic  Inquiries 

Seven  commenters  addressed  the 
issue  of  periodic  inquiries.  The  majority 
of  comments  were  not  favorable,  and 


indicated  that  using  periodic  inquiry  to 
determine  whether  current  employees 
were  subject  to  recent  convictions 
would  be  burdensome  on  institutions 
and  that  such  an  inquiry  was  not 
mandated  by  section  19.  Others  stated 
that  periodic  inquires  on  recent 
convictions  were  not  useful  because 
employees  would  be  afraid  of  losing 
their  jobs.  Others  stated  that  there  are 
regular  channels  by  which  institutions 
learn  about  recent  convictions  or 
program  entries  by  their  employees 
other  than  having  routine  inquires. 
Alternatively  it  was  suggested  that 
periodic  inquiries  should  be  optional  or 
limited  to  high-risk  positions,  only 
required  at  the  beginning  of 
employment  or  only  conducted  at 
lengthy  intervals  such  as  every  ten 
years. 

Similar  to  the  analysis  regarding 
fingerprinting,  after  considering  the 
comments,  the  FDIC  believes  that 
whether  periodic  backgroimd  checks  are 
used  should  be  optional,  and  that  the 
major  responsibility  should  be  upon  the 
individual  to  bring  to  the  institution's 
attention  any  change  in  "conviction" 
status  for  purposes  of  section  19. 

(3)  Who  May  Be  an  Applicant? 

The  proposed  SOP  requires  that  an 
application  be  filed  by  an  institution 
ratiier  than  an  individual.  This  policy  is 
based  upon  the  rationale  that  in 
determining  whether  to  approve  a 
section  19  apphcation,  the  FDIC  must 
assess  whether  the  person's 
participation  in  an  insured  institution 
constitutes  a  risk  to  the  safety  and 
soimdness  of  the  insured  institution  or 
its  depositors  or  impairs  public 
confidence  in  the  institution.  In  making 
this  determination,  the  FDIC  has 
traditionally  considered  the  position  the 
person  will  occupy  at  the  institution, 
the  extent  of  the  supervision  of  the 
person  that  the  institution  will  provide, 
the  size  and  condition  of  the  institution 
and  the  fidelity  bond  coverage  by  the 
institution's  bonding  company.  Where 
an  individual  is  filing  an  application 
without  institution  sponsorship,  the 
FDIC  may  not  have  the  foregoing 
information  available  to  it.  Furthermore, 
an  application  may  be  filed  by  an 
individual  who  has  no  prospect  of 
employment  by  an  insured  institution, 
and  is  merely  seeking  agency 
certification  for  potential  employment. 
On  the  other  hand,  the  FDIC  is  mindful 
that  such  a  requirement  may  be  unfair 
to  an  individual  in  certain 
circumstances.  Therefore,  the  notice 
accompanying  the  proposed  SOP  sought 
comments  whether  the  FDIC  should 
change  this  longstanding  policy. 
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There  were  ten  comments  on  this 
issue-seven  from  depository 
institutions,  one  from  a  bank  holding 
company  and  two  from  trade 
associations.  Only  one  commenter 
behaved  that  individuals  should  be 
permitted  to  file  a  section  19 
application,  although  one  indicated  that 
independent  contractors,  if  covered  by 
section  19,  might  be  allowed  to  file 
applications  without  bank  sponsorship 
since  the  FDIC  would  be  able  to  assess 
from  the  application  what  services  the 
independent  contractor  provides  for  the 
financial  institution. 

The  remaining  comments  were 
opposed  to  permitting  an  individual  to 
file  a  section  19  application  without 
institution  sponsorship.  The  reasons 
generally  were  that  insured  institutions 
should  maintain  control  over  the 
process  because  they  are  in  the  best 
position  to  have  available  information  to 
,  determine  when  section  19  apphcations 
should  be  submitted  on  behalf  of  an 
individual  based  upon  the  person's 
position  and  the  risk  to  the  institution. 
.  Further,  the  FDIC's  resoiures  should  be 
available  to  handle  section  19 
applications  filed  by  institutions  on  an 
expedited  basis,  and  such  handling 
should  not  be  delayed  because  the  FDIC 
is  reviewing  applications  by  individuals 
who  may  or  may  not  have  a  legitimate 
interest  in  working  for  an  insured 
institution.  Another  concern  expressed 
was  that  if  an  individual  filed  an 
j  application  without  institution 
I  sponsorship  and  received  approval  for  a 
particular  position,  the  individual  could 
later  be  employed  in  that  position  at 
another  institution  vdthout  the  prior 
notice  or  consent  of  the  FDIC. 

After  considering  the  comments,  the 
FDIC  has  decided  to  maintain  its 
requirement  that  an  institution  file  a 
section  19  apphcation  on  behalf  of  an 
individual.  However,  the  FDIC  is  aware 
that  many  institutions  will  not  file 
apphcations  on  behalf  of  a  convicted 
individual  under  any  circimistance.  For 
those  writh  relatively  minor  convictions 
this  appeeu^  to  be  a  harsh  result,  and  the 
FDIC  has  attempted  to  lessen  this  harsh 
effect  by  adopting  the  de  minimis 
exception  discussed  above.  In  addition, 
the  FDIC  is  mindful  that  others  may  not 
fall  within  the  de  minimis  exception, 
yet  the  institution  fihng  requirement 
may  result  in  a  harsh  result.  Therefore, 
while  the  final  SOP  retains  the 
institution  filing  requirement,  it 
provides  that  an  individual  may  seek  a 
waiver  of  this  requirement  where 
substantial  good  cause  for  granting  a 
waiver  is  showoi.  For  example,  a  waiver 
is  likely  to  be  granted  where  the  person 
requesting  consent  is  a  shareholder 
seeking  to  exercise  voting  rights  and  the 


insured  institution  has  refused  to  file  an 
application  on  his  or  her  behalf.  The 
FDIC  expects  that  waivers  wall  be 
granted  on  an  infrequent  basis,  and  only 
in  truly  meritorious  cases. 

(4)  Conditional  Approvals 

The  proposed  SOP  provided  for  a 
conditional  approval  by  the  Regional 
Director  upon  request,  pending  the 
processing  of  an  apphcation.  Two 
comments  received  from  depository 
institutions  strongly  supported  this 
approach.  At  the  time  the  proposed  SOP 
was  issued,  the  FDIC  had  not  proposed 
a  de  minimis  exception  to  filing.  In  Ught 
of  the  fact  that  under  this  new  approach, 
the  number  of  applications  will 
decrease,  the  FDIC  beUeves  it  will  be 
able  to  act  in  an  expedited  manner  on 
an  application  where  necessary. 
Therefore,  there  is  no  provision  for 
conditional  approval  in  the  final  SOP. 

D.  Evaluation  of  Section  19 
Applications 

The  proposed  SOP  stated  that  the 
essential  criteria  in  assessing  an 
apphcation  are  whether  the  person  has 
demonstrated  his  or  her  fitness  to 
participate  in  the  conduct  of  the  affairs 
of  an  insured  institution,  and  whether 
the  affiliation,  ownership,  control  or 
participation  by  the  person  in  the 
conduct  of  the  affairs  of  the  insured 
institution  may  constitute  a  threat  to  the 
safety  and  soundness  of  the  insured 
institution  or  the  interests  of  its 
depositors  or  threaten  to  impair  pubhc 
confidence  in  the  insured  institution. 
Factors  listed  as  relevant  to  this 
determination  were  the  conviction  or 
program  entry  and  the  specific  nature 
and  circimii stances  of  the  covered 
offense;  evidence  of  rehabilitation 
including  the  person's  reputation  since 
the  conviction  or  program  entry,  the 
person's  age  at  the  time  of  conviction  or 
program  entry,  and  the  time  which  has 
elapsed  since  the  conviction  or  program 
entry;  the  position  to  be  held  or  the 
level  of  participation  by  the  person  at  an 
insured  institution;  the  amount  of 
influence  and  control  the  person  will  be 
able  to  exercise  over  the  management  or 
affairs  of  an  insured  institution;  the 
abihty  of  management  of  the  insured 
institution  to  supervise  and  control  the 
person's  activities;  the  degree  of 
ownership  the  person  wall  have  of  the 
insured  institution;  the  appUcabihty  of 
the  insured  institution's  fidehty  bond 
coverage  to  the  person;  the  opinion  or 
position  of  the  primary  Federal  and/ or 
state  regulator;  and  any  additional 
factors  in  the  specific  case  that  appear 
relevant. 

The  proposed  SOP  indicated  that  the 
foregoing  criteria  will  also  be  applied  by 


the  FDIC  to  determine  whether  the 
interests  of  justice  are  served  in  seeking 
an  exception  in  the  appropriate  court 
when  an  apphcation  is  made  to 
terminate  the  ten-year  ban  prior  to  its 
expiration  date.  The  proposal  stated  that 
approval  orders  will  be  subject  to  the 
condition  that  the  person  shall  be 
covered  by  a  fidehty  bond  to  the  same 
extent  as  others  in  similar  positions,  and 
that  when  deemed  appropriate, 
approval  orders  may  also  be  subject  to 
the  condition  that  the  prior  consent  of 
the  FDIC  will  be  required  for  any 
proposed  significant  changes  in  the 
person's  duties  and/or  responsibilities. 
Such  proposed  changes  may,  in  the 
discretion  of  the  Regional  EMrector, 
require  a  new  application.  In  situations 
in  which  an  approval  has  been  granted 
for  a  person  to  participate  in  the  affairs 
of  a  particular  insured  institution  and 
that  person  subsequently  seeks  to 
participate  at  another  insured 
institution,  approval  does  not 
automatically  follow.  In  such  cases, 
another  application  must  be  submitted. 
The  proposed  SOP  also  indicated  in  its 
introduction  that  some  applications  can 
be  approved  without  an  extensive 
review  because  the  person  will  not  be  in 
a  position  to  constitute  any  substantial 
risk  to  the  safety  and  soundness  of  the 
insured  institution.  Persons  who  will 
occupy  clerical,  maintenance,  service  or 
purely  administrative  positions, 
generally  fall  into  this  category.  A  more 
detailed  analysis  wrill  be  performed  in 
the  case  of  persons  who  will  be  in  a 
position  to  influence  or  control  the 
management  or  affairs  of  the  insured 
institution. 

Only  one  comment  was  received, 
which  requested  that  the  FDIC  define 
what  constitutes  a  substantial  change  in 
duties  so  as  to  require  a  new 
application.  The  FDIC  beheves, 
however,  that  an  institution  should 
itself  be  aware  whether  a  person's  duties 
have  changed  to  the  extent  that  their 
influence  and  risk  upon  the  institution 
would  require  a  section  19  application. 

The  final  SOP  incorporates  all  of  the 
standards  and  factors  set  forth  in  the 
proposed  SOP.  In  addition,  it  addresses 
the  policy  regarding  a  waiver  by  stating 
that  in  cases  in  which  a  waiver  of  the 
institution  filing  requirement  has  been 
granted  to  an  individual,  approval  of  the 
application  will  be  conditioned  upon 
that  person  disclosing  the  presence  of 
the  conviction  to  all  insured  institutions 
in  the  affairs  of  which  he  or  she  wishes 
to  participate.  The  FDIC  beheves  this  is 
essential  to  ensuring  that  institutions 
are  aware  of  the  potential  risks  to  safety 
and  soundness  posed  by  their 
employees  and  participants,  and  are 
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able  to  fully  apprise  their  fidelity 
insurers  of  such  risks. 

The  Board  of  Directors  of  the  FDIC 
has  rescinded  two  earlier  policy 
statements  regarding  section  19 — 
Consent  to  Service  of  Persons  Convicted 
of  Offenses  Involving  Dishonesty  or 
Breach  of  Trust  as  Directore,  Officers  or 
Employees  of  Insured  Banks  (41  FR 
42699  (Sept.  22. 1976))  and 
Applications  Under  Section  19  of  the 
Federal  Deposit  Insurance  Act  (March 
31,  1980),  and  adopted  the  following 
Statement  of  Policy  for  Section  19  of  the 
FDIAct: 

FDIC  Statement  of  Policy  for  Section  19 
ofthe  FDIAct 

Section  19  ofthe  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1829) 
prohibits,  without  the  prior  written 
consent  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  a  person 
convicted  of  any  criminal  offense 
involving  dishonesty  or  breach  of  trust 
or  money  laundering  (covered  offenses), 
or  who  has  agreed  to  enter  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  for  such 
offense,  from  becoming  or  continuing  as 
an  institution-affihated  party,  owning  or 
controlling,  directly  or  indirectly  an 
insured  depository  institution  (insured 
institution),  or  otherwise  participating, 
directly  or  indirectly,  in  the  conduct  of 
the  affairs  of  an  insured  institution.  In 
addition,  the  law  forbids  an  insured 
institution  from  permitting  such  a 
person  to  engage  in  any  conduct  or  to 
continue  any  relationship  prohibited  by 
section  19.  It  imposes  a  ten-year  ban 
against  the  FDIC's  consent  for  persons 
convicted  of  certain  crimes  enumerated 
in  Title  18  ofthe  United  States  Code, 
absent  a  motion  by  the  FDIC  and  court 
approval. 

Section  19  imposes  a  duty  upon  the 
insured  institution  to  make  a  reasonable 
inquiry  regarding  an  applicant's  history, 
which  consists  of  taking  steps 
appropriate  under  the  circxmistances, 
consistent  with  applicable  law,  to  avoid 
hiring  or  permitting  participation  in  its 
affairs  by  a  person  who  has  a  conviction 
or  program  entry  for  a  covered  offense. 
The  FDIC  beUeves  that  at  a  minimum, 
each  insured  institution  should 
estabUsh  a  screening  process  which 
provides  the  insuredfinstitution  with 
information  concemmg  any  convictions 
or  program  entry  pert^ning  to  a  job 
applicant.  This  woul  J  include,  for 
example,  the  completion  of  a  written 
employment  application  which  requires 
a  listing  of  all  convictions  and  program 
entries.  The  FDIC  will  look  to  the 
circiunstances  of  each  situation  to 
determine  whether  the  inquiry  is 
reasonable.  Upon  notice  of  a  conviction 


or  program  entry,  an  application  seeking 
the  FDIC's  consent  prior  to  the  person's 
participation  must  be  filed. 

Section  19  applies,  by  operation  of 
law,  as  a  statutory  bar  to  participation 
absent  the  written  consent  of  the  FDIC. 
The  purpose  of  an  application  is  to 
provide  the  applicant  an  opportunity  to 
demonstrate  that,  notwithstanding  the 
bar,  a  person  is  fit  to  participate  in  the 
conduct  of  the  affairs  of  an  insured 
institution  without  posing  a  risk  to  its 
safety  and  soundness  or  impairing 
public  confidence  in  that  institution. 
The  burden  is  upon  the  applicant  to 
establish  that  the  application  warrants 
approval. 

A.  Scope  of  Section  19 

Section  19  covers  institution-affihated 
parties,  as  defined  by  12  U.S.C.  1813(u), 
and  others  who  are  participants  in  the 
conduct  of  the  affairs  of  an  insured 
institution.  Therefore,  all  employees  of 
an  insiu«d  institution  fall  within  the 
scope  of  section  19.  In  addition,  those 
deemed  to  be  de  facto  employees  as 
determined  by  the  FDIC  based  upon 
generally  applicable  standards  of 
employment  law,  will  also  be  silbject  to 
section  19.  Whether  other  persons  who 
are  not  institution-affiliated  parties  are 
covered  depends  upon  their  degree  of 
influence  or  control  over  the 
management  or  affairs  of  an  insured 
institution.  For  example,  section  19 
would  not  apply  to  persons  who  are 
merely  employees  of  an  insured 
institution's  holding  company,  but 
would  apply  to  its  directors  and  officers 
to  the  extent  that  they  have  the  power 
to  define  and  direct  the  policies  of  the 
insured  institution.  Similarly,  directors 
and  officers  of  affihates.  subsidiaries  or 
joint  ventvues  of  an  insured  institution 
or  its  holding  company  will  be  covered 
if  they  are  in  a  position  to  influence  or 
control  the  management  or  affairs  of  the 
insured  institution.  Those  who  exercise 
major  poUcymaking  functions  of  an 
insured  institution  would  be  deemed 
participants  in  the  afi^airs  of  that 
institution  and  covered  by  section  19. 
Typically,  an  independent  contractor 
does  not  have  a  relationship  with  the 
insured  institution  other  than  the 
activity  for  which  the  insured 
institution  has  contracted.  Under  12 
U.S.C.  1813(u).  independent  contractors 
are  institution-affihated  parties  if  they 
knowingly  or  recklessly  participate  in 
violations,  unsafe  or  imsoimd  practices 
or  breaches  of  fiduciary  duty  which  are 
likely  to  cause  significant  loss  to.  or  a  . 
significant  adverse  effect  on,  an  insured 
institution.  In  terms  of  participation,  an 
independent  contractor  who  influences 
or  controls  the  management  or  affairs  of 
the  insured  institution,  would  be 


covered  by  section  19,  In  addition, 
"person"  for  purposes  of  section  19 
means  an  individual,  and  does  not 
include  a  corporation,  firm  or  other 
business  entity. 

Section  19  specifically  prohibits  a 
person  subject  to  its  coverage  from 
owning  or  controlling  an  insured 
institution.  For  purposes  of  defining 
"control"  and  "ownership"  under 
section  19.  the  FDIC  has  adopted  the 
definition  of  "control  set  forth  in  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817(j)(8)(B)).  A  person  will  be  deemed 
to  exercise  "control"  if  that  person  has 
the  power  to  vote  25  percent  or  more  of 
the  voting  shares  of  an  insured 
institution  (or  ten  percent  of  the  voting 
shares  if  no  other  person  has  more 
shares)  or  the  abiUty  to  direct  the 
management  or  policies  of  the  insured 
institution.  Under  the  same  standards, 
person  will  be  deemed  to  "own"  an 
insured  institution  if  that  person  owns 
25  percent  or  more  ofthe  insiued 
institution's  voting  stock,  or  ten  percent 
of  the  voting  shares  if  no  other  person 
owms  more.  These  standards  would  also 
apply  to  an  individual  acting  in  concert 
with  others  so  as  to  have  such 
owmership  or  control.  Absent  the  FDIC's 
consent,  persons  subject  to  the 
prohibitions  of  section  19  will  be 
required  to  divest  their  ownership  of 
shares  above  the  foregoing  limits. 

B.  Standards  for  Detennining  Whether 
an  Application  Is  Required 

Except  as  indicated  in  paragraph  (5). 
below,  an  application  must  be  filed 
where  there  is  present  a  conviction  by 
a  court  of  competent  jurisdiction  for  a 
covered  offense  by  any  adult  or  minor 
treated  as  an  adult,  or  where  such 
person  has  entered  a  pretrial  diversion 
or  similar  program  regarding  that 
offense. 

(1)  Convictions.  There  must  be 
present  a  conviction  of  record.  Section 
19  does  not  cover  arrests,  pending  cases 
not  brought  to  trial,  acquittals,  or  any 
conviction  which  has  been  reversed  on 
appeal.  A  conviction  with  regeud  to 
which  an  appeal  is  pending  will  require 
an  application  until  or  unless  reversed. 
A  conviction  for  which  a  pardon  has 
been  granted  will  require  £m 
application.  A  conviction  which  has 
been  completely  expunged  is  not 
considered  a  conviction  of  record  and 
will  not  require  an  application. 

(2)  Pretrial  Diversion  or  Similar 
Program.  Program  entry,  whether  formal 
or  informal,  is  characterized  by  a 
suspension  or  eventual  dismissal  of 
charges  or  criminal  prosecution  upon 
agreement  by  the  accused  to  treatment, 
rehabilitation,  restitution,  or  other 
noncriminal  or  nonpunitive 
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alternatives.  Whether  a  program 
Constitutes  a  pretrial  diversion  is 
determined  by  relevant  federal,  state  or 
local  law,  and  will  be  considered  by  the 
FDIC  on  a  case-by-case  basis.  Program 
entries  prior  to  November  29.  1990,  are 
not  covered  by  section  19. 

(3)  Dishonesty  or  Breach  of  Trust.  The 
conviction  or  program  entry  must  be  for 
a  criminal  offense  involving  dishonesty, 
breach  of  trust  or  money  laundering. 
"Dishonesty"  means  directly  or 
Indirectly  to  cheat  or  defraud;  to  cheat 
or  defraud  for  monetary  gain  or  its 
equivalent;  or  wrongfully  to  take 
property  belonging  to  another  in 
violation  of  any  criminal  statute. 
Dishonesty  includes  acts  involving  want 
of  integrity,  lack  of  probity,  or  a 
disposition  to  distort,  cheat,  or  act 
deceitfully  or  fraudulently,  and  may 
include  crimes  which  federal,  state  or 
local  laws  define  as  dishonest.  "Breach 
of  trust"  means  a  wrongful  act,  use, 
misappropriation  or  omission  with 
respect  to  any  property  or  fund  which 
has  been  committed  to  a  person  in  a 
fiduciary  or  official  capacity,  or  the 
misuse  of  one's  official  or  fiduciary 
position  to  engage  in  a  wrongful  act, 
use,  misappropriation  or  omission. 

Whether  a  crime  involves  dishonesty 
or  breach  of  trust  will  be  determined 
from  the  statutory  elements  of  the  crime 
itself.  All  convictions  for  offenses 
concerning  the  illegal  manufacture,  sale, 
distribution  of  or  trafficking  in 
controlled  substances  shall  require  an 
application. 

(4)  Youthful  Offender  Adjudgments, 
^n  adjudgment  by  a  court  against  a 
person  as  a  "youthful  offender"  under 
any  youth  offender  law,  or  any 
adjudgment  as  a  "juvenile  delinquent" 
by  any  court  having  jurisdiction  over 
minors  as  defined  by  state  law  does  not 
require  an  application.  Such 
adjudications  are  not  considered 
convictions  for  criminal  offenses. 

(5)  De  minimis  Offenses.  Approval  is 
automatically  granted  and  an 
application  will  not  be  required  where 
the  covered  offense  is  considered  de 
minimis,  because  it  meets  all  of  the 
following  criteria: 

•  There  is  only  one  conviction  or 
program  entry  of  record  for  a  covered 
offense; 

•  The  offense  was  punishable  by 
imprisonment  for  a  term  of  less  than  one 
year  and/or  a  fine  of  less  than  $1000, 
and  the  individual  did  not  serve  time  in 
jail; 

•  The  conviction  or  program  was 
entered  at  least  five  years  prior  to  the 
date  an  application  would  otherwise  be 
required;  and 


•  The  offense  did  not  involve  an 
insured  depository  institution  or 
insured  credit  union. 

Any  person  who  meets  the  foregoing 
criteria  shall  be  covered  by  a  fidelity 
bond  to  the  same  extent  as  others  in 
similar  positions,  and  shall  disclose  the 
presence  of  the  conviction  or  program 
entry  to  all  insured  institutions  in  the 
affairs  of  which  he  or  she  intends  to 
participate. 

C.  Procedures 

When  an  application  is  required, 
forms  and  instructions  should  be 
obtained  from,  and  the  application  filed 
with,  the  appropriate  FDIC  Regional 
Director.  The  application  must  be  filed 
by  an  insured  institution  on  behalf  of  a 
person  unless  the  FDIC  grants  a  waiver 
of  that  requirement.  Such  waivers  will 
be  considered  on  a  case-by-case  basis 
where  substantial  good  cause  for 
granting  a  waiver  is  shown. 

D.  Evaluation  of  Section  1 9 
Applications 

The  essential  criteria  in  assessing  an 
application  are  whether  the  person  has 
demonstrated  his  or  her  fitness  to 
participate  in  the  conduct  of  the  affairs 
of  an  insured  institution,  and  whether 
the  affiliation,  ownership,  control  or 
participation  by  the  person  in  the 
conduct  of  the  affairs  of  the  insured 
institution  may  constitute  a  threat  to  the 
safety  and  soundness  of  the  insured 
institution  or  the  interests  of  its 
depositors  or  threaten  to  impair  public 
confidence  in  the  insured  institution.  In 
determining  the  degree  of  risk,  the  FDIC 
will  consider: 

(1)  The  conviction  or  program  entry 
and  the  specific  nature  and 
circumstances  of  the  covered  offense; 

(2)  Evidence  of  rehabilitation 
including  the  person's  reputation  since 
the  conviction  or  program  entry,  the 
person's  age  at  the  time  of  conviction  or 
program  entry,  and  the  time  which  has 
elapsed  since  the  conviction  or  program 
entry; 

(3)  The  position  to  be  held  or  the  level 
of  participation  by  the  person  at  an 
insured  institution; 

(4)  The  amount  of  influence  and 
control  the  person  will  be  able  to 
exercise  over  the  management  or  affairs 
of  an  insured  institution; 

(5)  The  abihty  of  management  of  the 
insured  institution  to  supervise  and 
control  the  person's  activities; 

(6)  The  degree  of  owmership  the . 
person  will  have  of  the  insured 
institution 


(7)  The  applicability  of  the  insured 
institution's  fidelity  bond  coverage  to 
the  person; 

(8)  The  opinion  or  position  of  the 
primary  Federal  and/or  state  regulator; 
and  (9)  Any  additional  factors  in  the 
specific  case  that  appear  relevant. 

The  foregoing  criteria  will  also  be 
applied  by  the  FDIC  to  determine 
whether  the  interests  of  justice  are 
sorved  in  seeking  an  exception  in  the 
appropriate  court  when  an  application 
is  made  to  terminate  the  ten-year  ban 
prior  to  its  expiration  date. 

Some  applications  can  be  approved 
without  an  extensive  review  because  the 
person  will  not  be  in  a  position  to 
constitute  any  substantial  risk  to  the 
safety  and  soundness  of  the  insured 
institution.  Persons  who  will  occupy 
clerical,  maintenance,  service  or  purely 
administrative  positions,  generally  fall 
into  this  category.  A  more  detailed 
analysis  will  be  performed  in  the  case 
of  persons  who  will  be  in  a  position  to 
influence  or  control  the  management  or 
affairs  of  the  insured  institution. 
Approval  orders  will  be  subject  to  the 
condition  that  the  person  shall  be 
covered  by  a  fidelity  bond  to  the  same 
extent  as  others  in  similar  positions.  In 
cases  in  which  a  waiver  of  the 
institution  filing  requirement  has  been 
granted  to  an  individual,  approval  of  the 
application  will  be  conditioned  upon 
that  person  disclosing  the  presence  of 
the  conviction  to  all  insured  institutions 
in  the  affairs  of  which  he  or  she  wishes 
to  participate.  When  deemed 
appropriate,  approval  orders  may  also 
be  subject  to  the  condition  that  the  prior 
consent  of  the  FDIC  will  be  required  for 
aay  proposed  significant  changes  in  the 
person's  duties  and/or  responsibilities, 
^uch  proposed  changes  may,  in  the 
discretion  of  the  Regional  Director, 
require  a  new  application.  In  situations 
in  which  an  approval  has  been  granted 
for  a  person  to  participate  in  the  affairs 
of  a  particular  insured  institution  and 
subsequently  seeks  to  participate  at 
another  insured  institution,  approval 
does  not  automatically  follow.  In  such 
cases,  another  application  must  be 
submitted. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  17th  day  of 
Novemt)er,  1998. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  98-31915  Filed  11-30-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
ConUt)l  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  15.  2998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Elmo  Greer.  PhylUs  Greer  Eversole; 
Elmo  Lee  Greer;  Marsha  Greer;  Jason 
Greer;  Randell  Greer;  Rex  Greer;  Peggy 
Greer;  Verdie  Greer;  Warren  Greer;  Don 
L.  Young;  all  of  London,  Kentucky,  and 
Jerry  D.  Greer;  Carolyn  Greer;  Larmy 
Greer,  all  of  East  Bemstadt,  Kentucky,  to 
retain  voting  shares  of  Cumberland 
Valley  Financial  Corporation,  London, 
Kentucky,  and  thereby  indirectly  retain 
voting  shares  of  Cumberland  Valley 
National  Bank  &  Trust  Company, 
London,  Kentucky. 

2.  Margaret  C.  Fouts,  and  the  Estate  of 
John  C.  Fouts,  both  of  Lacey, 
Washington;  G.W.  Griffin,  Jr.;  George 
William  Griffin;  W.R.  Griffin;  V/inston 
Robert  Griffin;  and  Laurel  Grocery  Co.; 
all  of  London,  Kentucky;  Linda  Griffin, 
Lexington,  Kentucky;  Margaret  Griffin, 
Atlanta,  Georgia;  Martha  Griffin,  Naples, 
Florida;  Marynell  G.  Halbleib,  and  Ross 
Halbleib,  both  of  Corbin,  Kentucky; 
Ehzabeth  Griffin  McCoy,  Hal  McCoy, 
both  of  Hopkinsville,  Kentucky;  and 
Gale  G.  Warburton,  Wilmore,  Kentucky; 
all  to  retain  voting  shares  of 
Cumberland  Valley  Financial 
Corporation,  London,  Kentucky,  and 
thereby  indirectly  retain  voting  shares  of 
Cumberland  Valley  National  Bank  & 
Trust  Company,  London,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  98-31978  Filed  11-30-98;  8:45  am) 
BiUJNG  CODE  S21(M>1-f 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  fisted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  24, 
1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Area  Bancshares  Corporation, 
Owensboro,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Alliance 
Bank,  Somerset,  Kentucky.  This  action 
will  take  place  following  the  conversion 
of  Alhance  Bank,  FSB,  Somerset, 
Kentucky,  from  a  federal  savings  bank, 
to  a  state  nonmember  bank. 

2.  First  Security  Bancorp,  Searcy, 
Arkansas;  to  acquire  an  additional  75.88 
percent,  for  a  total  of  100  percent,  of  the 
voting  shares  of  Baxter  County 
Bancshares,  Inc.,  Mountain  Home, 
Arkansas,  and  thereby  indirectly  acquire 
Peoples  Bank  and  Trust  Company, 
Mountain  Home,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  25, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-31977  Filed  11-30-98;  8:45  am] 
ULLMG  CODE  621(M>1-f 


Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
ownied  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbemking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  17, 
1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hermepin 
Avenue,  P.O.  Box  291,  Miimeapolis. 
Minnesota  55480-0291: 

1 .  Superior  Financial  Holding 
Corporation,  Mirmeapolis.  Minnesota; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Commercial  State 
Bancorporation,  Two  Harbors, 
Minnesota,  and  thereby  indirectly 
acquire  Commercial  State  Bank  of  Two 
Harbors,  Two  Harbors.  Minnesota. 

In  connection  with  this  appUcation. 
Applicant  also  has  applied  to  acquire 
Commercial  State  Insurance  Agency, 
Inc..  Two  Harbors,  Minnesota,  and 
thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000, 
pursuant  to  §  225.28(b)(ll)(ui)  of 
Regulation  Y. 

In  addition.  Applicant  has  also 
applied  to  engage  directly  in  extending 


credit  and  se 
225.28(b)(1)  > 

Board  of  Go' 
System,  Nover 
Robert  deV.  Fi 

Associate  Seci 
[FR  Doc.  98-3 

BILUNQ  CODE  SS 

FEDERAL  R 

Notice  of  Pn 
Permissible 
to  Acquire  C 
Engaged  in  I 
Activities 


Federal  Register / Vol.  63,  No.  230 / Tuesday,  December  1,  1998 /Notices 


66187 


credit  and  servicing  loans,  pursuant  to 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-31848  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanlcing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbankmg  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  7,  1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  engage  de 
novo  throuoh  its  subsidiary,  Mellon 
Financial  Markets,  Inc.,  Pittsburgh, 
Pennsylvania,  in  underwriting  and 
dealing  in  all  types  of  debt  and  equity 
securities  on  a  limited  basis,  pursuant  to 
the  conditions  set  forth  in  12  CFR 
225.200;  in  agency  transaction  services 
for  customer  investments,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y;  in 
investment  transactions  as  principal, 
pursuant  to  §  225.28(b)(8)  of  Regulation 
Y;  and  in  providing  financial  and 
investment  advice,  pursuant  to  § 
^5.28(b)(6)  of  Regulation  Y. 


B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Philippine  Commercial 
International  Bank,  Manila,  Philippines; 
to  engage  de  novo  through  its 
subsidiary,  PCI  Express  Padala  (Hawaii), 
Honolulu,  Hawaii  (in  organization)  in 
money  remittance  activities.  See, 
Philippine  Commercial  International 
Bank,  77  Fed.  Res.  Bull.  270  (1991); 
Bergen  Bank  A/S,  76  Fed.  Res.  Bull.  457 
(1990);  and  Norwest  Corporation,  81 
Fed.  Res.  Bull.  974  (1995). 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-31847  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOtNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  11:00  a.m.,  Monday. 
December  7,  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  27, 1998. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  98-32144  Filed  11-27-98;  3:44  j/m] 

BILUNG  CODE  621(M>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
or  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Title  and  Description  of  Information 
Collection:  Multi-site  Evaluation  of  the 
Welfare-to-Work  Grants  Program — 
Baseline  Forms — NEW — As  required  by 
the.Balanced  Budget  Act  of  1997,  DHHS 
is  planning  a  four-year  project  to 
evaluate  the  effectiveness  of  welfare-to- 
work  initiatives  undertaken  through 
competitive  and  formula  grants  awarded 
by  the  US  Department  of  Labor.  DHHS' 
Office  of  the  Assistant  Secretary  for 
Plajining  and  Evaluation,  in  conjunction 
with  DoL  and  the  US  Department  of 
Housing  and  Urban  Development 
(HUD),  has  designed  an  evaluation  that 
will  involve  several  rounds  of  data 
collection  from  grantees  and  grant 
program  participants.  The  information 
collection  instruments  in  this  request 
for  0MB  approval  consist  of  a  sample 
intake  form,  a  contact  information  form, 
and  a  study  participation  consent  form 
to  be  used  to  gather  baseline  and 
administrative  information  on  study 
participants. 

Respondents:  Individuals,  State  and 
Local  Governments,  Businesses  or  Other 
Fos-profit  Organizations,  Not-for-profit 
Institutions;  Burden  Information  for  the 
Intake  Form — Number  of  Respondents: 
10,000;  Number  of  Responses  per 
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Respondent:  one;  Average  Burden  per 
Response:  5  minutes;  Total  Burden  for 
Intake  Form:  830  hours — Burden 
Information  for  the  Contact  Information 
Form — Number  of  Respondents:  10,000; 
Number  of  Responses  per  Respondent: 
one;  Average  Burden  per  Response:  3 
minutes;  Tofa/  Burden  for  Contact 
Information  Form:  500  hours — Burden 
Information  for  the  Consent  Form — 
Number  of  Respondents:  10,000; 
Number  of  Responses  per  Respondent: 
one;  Average  Burden  per  Response:  2 
minutes;  Total  Burden  for  Consent 
Form:  330  hours.  Total  Burden:  1,660 
hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington,  DC,  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  November  23, 1998. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[PR  Doc.  9&-31863  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  41SO-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  Health  Impact  of  Chemical 
Exposure  During  the  Gulf  War:  A 
Research  Planning  Conference 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  in  coordination  with 
the  Office  of  Public  Health  and  Science 
(Department  of  Health  and  Human 
Services),  the  National  Institutes  of 
Health,  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
announces  the  following  meeting: 

Name:  The  Health  Impact  of  Chemical 
Exposures  During  the  Gulf  War:  A  Research 
Planning  Conference. 

Times  and  Dates:  8  a.m.-9  p.m..  February 
28,  1999.  8  a.m.-10  p.m.,  March  1, 1999.  8 
a.m.-12  noon,  March  2, 1999. 

Place:  Crowne  Plaza  Hotel— Atlanta 
Airport,  1325  Virginia  Avenue,  Atlanta, 
Georgia  30344.  Telephone  404/768-6660. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  space 
accommodates  approximately  500  people. 

Purpose:  The  purpose  of  this  conference  is 
to  provide  a  forum  for  broad  public  input 
into  the  development  of  a  multi-year  research 
plan  for  investigating  the  relationship 
between  chemical  exposures  during  the  Gulf 
War  and  illnesses  affecting  Gulf  War 
veterans. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  discussion  of  the  current  research 


findings  on  the  health  impact  of  the  Gulf 
War;  a  panel  discussion  of  the  experience  of 
Gulf  War  veterans;  possible  health  outcomes 
of  low  level  chemical  exposures;  research 
and  clinical  findings  regarding  multiple 
chemical  sensitivity  among  Gulf  War 
veterans  and  civilian  populations;  possible 
mechanisms  of  action  of  chemical  exposures: 
methodological  considerations  in  studying 
the  health  impact  of  chemical  exposures 
during  the  Gulf  War. 

Concurrent  workgroups  will  be  held  to 
develop  research  recommendations  in  the 
areas  of  pathophj^siology/etiology  of  illnesses 
among  Gulf  War  veterans;  the  most 
appropriate  methods  for  assessing  and 
diagnosing  the  health  impact  of  chemical 
exposures;  the  most  appropriate  treatment 
approaches;  and  the  prevention  of  similar 
illnesses  in  future  military  deployments. 

There  will  be  a  special  Veterans  Forum  on 
Sunday,  February  28,  1999  at  7:00  p.m.  This 
will  serve  as  an  opportunity  for  veterans  to 
provide  input  regarding  research  priorities. 
In  addition,  a  social  is  scheduled  for  8:00 
p.m.  on  Monday,  March  1, 1999.  Additional 
information  and  registration  material  is 
available  at  our  website:  http://www.cdc.gov/ 
nceh/meetings/l  999/gulfwar/. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Phillip  M.  Talboy,  Deputy  Chief,  Veterans' 
Health  Activity  Working  Group,  Division  of 
Environmental  Hazards  and  Health  Effects, 
National  Center  for  Environmental  Health, 
Centers  for  Disease  Control  and  Prevention 
(CDC),  m/s  F-28,  4770  Buford  Highway,  NE, 
Atlanta,  Georgia  30341-3724.  Telephone 
770/488-3546,  e-mail,pmtO@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Registor  notices 
pertaining  to  announcements  of  meetings  and 
other  commiUee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  24,  1998. 
Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  98-31908  Filed  11-30-98;  8:45  am) 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  84G-0218] 

American  Feed  Industry  Association; 
Withdrawal  of  Generally  Recognized  as 
Safe  (GRAS)  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


future  filing,  of  the  petition  (GRASP 
MF-3891)  proposing  affirmation  that 
selenium  (as  sodium  selenite  or 
selenate)  is  generally  recognized  as  safe 
(GRAS)  when  used  in  animal  feeds  as  a 
nutritional  supplement  in  accordance 
with  current  good  manufacturing  and 
feeding  practices.  The  petition  also 
proposes  removal  of  the  selenium  food 
additive  regulation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6657. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  29,  1984  (49  FR  26814),  FDA 
announced  that  a  GRAS  affirmation 
petition  (GRASP  MF-3891)  had  been 
filed  by  American  Feed  Manufacturers 
Association,  Inc.,  1701  North  Fort  Myer 
Dr.,  Arlington,  VA  22209.  The  American 
Feed  Manufacturers  Association,  Inc., 
has  since  changed  its  name  and  address 
to  American  Feed  Industry  Association, 
1501  Wilson  Blvd.,  suite  1100, 
Arlington,  VA  22209.  The  petition 
proposed  to:  (1)  Amend  the  regulations 
for  affirmation  of  GRAS  status  in  part 
582  (21  CFR  part  582)  of  Subpart  F— 
Nutrients  and/or  Dietary  Supplements 
to  affirm  that  selenium  (as  sodium 
selenite  or  selenate)  is  GRAS  when  used 
in  animal  feeds  as  a  nutritional 
supplement  in  accordance  with  current 
good  manufacturing  and  feeding 
practices  and  (2)  remove  the  selenium 
food  additive  regulation  at  21  CFR 
573.920.  The  American  Feed  Industry 
Association  has  withdrawm  the  petition 
without  prejudice  to  a  future  filing. 

Dated:  November  5,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-31853  Filed  11-30-98;  8:45  ami 

BILUNG  CODE  416(M)1-F 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health;  Office  of 
the  Director;  Notice  of  Call  for 
Nominations  for  the  Director's  Council 
of  Public  Representatives 

The  National  Institutes  of  Health 
(NIH),  the  Federal  government's  primary 
agency  for  supporting  and  conducting 
medical  research  leading  to  the 
improvement  in  the  nation's  health,  has 
established  a  new  national  advisory 
council — the  Director's  Council  of 
Public  Representatives  (COPR).  The 
Chair  of  the  COPR  is  the  Director  of  the 
National  Institutes  of  Health.  This 
notice  lays  out  a  process  for  the 
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selection  of  members  of  the  first  COPR 
and  seeks  nominations. 

Background 

On  September  23.  1998,  the  NIH 
Director  chaired  a  meeting  on  public 
participation  in  NIH  activities  (FR  Doc. 
98-24463  Filed  9-10-98;  8:45  a.m.).  At 
the  meeting,  23  individual  public 
participants  invited  by  the  NIH 
discussed  future  activities  and 
responsibilities  of  the  proposed  NIH 
Director's  Council  of  Public 
Representatives  (COPR),  which  will 
serve  as  a  forum  for  discussing  issues 
and  concerns  and  exchanging 
viewpoints  that  are  important  to  NIH 
policies,  programs,  and  research 
priorities.  The  individual  participants  at 
the  meeting  also  discussed  the 
processes,  mechanisms,  and  criteria  that 
should  be  used  for  identifying 
appropriate  candidates  to  serve  on  the 
COPR.  A  notice  about  the  creation  of  the 
COPR  was  published  in  the  Federal 
Register  on  November  17, 1998  (FR  Doc. 
98-30695  Filed  11-16-98;  8:45  a.m.). 

The  COPR  will  help  bring  to  NIH  the 
concerns  and  interests  of  the  many 
external  publics  that  have  a  stake  in  the 
agency's  activities,  programs,  policies, 
and  research.  In  addition  to  serving  as 
a  forum,  the  COPR  will  assist  the  NIH 
in  enhancing  the  participation  of  the 
public  in  myriad  NIH  activities  that 
have  an  impact  upon  the  public,  in 
increasing  public  understanding  of  the 
NIH  and  its  programs,  and  in  bringing 
important  matters  of  public  interest 
forward  for  discussion  in  public 
settings. 

The  COPR  will  consist  of  up  to  20 
individuals  who  have  an  interest  in  the 
NIH's  mission.  The  NIH  will  bring 
together  these  individuals  from  diverse 
backgrounds  approximately  twice  each 
year,  enabling  them  to  interact  directly 
with  NIH  leaders  on  a  wide  range  of 
programs  and  issues.  In  addition  to 
these  two  meetings  annually,  the  COPR 
may  suggest  other  activities,  subject  to 
approval  by  the  Chair  of  the  COPR,  the 
Director  of  the  NIH.  Members  of  the  first 
COPR  will  serve  one,  two,  or  three-year 
terms.  In  subsequent  years,  members 
will  serve  three-year  terms. 

Eligibility  Requirements  for  Individual 
(Members 

To  serve  on  the  COPR,  an  individual 
jihust  meet  the  following  minimum 
lOligibility  requirements: 
i«  Have  some  interest  in  the  work  of  the 
I     NIH,  for  example,  as  a  patient  or 
family  member  of  a  patient;  a  health 
care  professional;  a  member  of  a 
patient  advocacy  group;  an  individual 
who  works  as  a  volunteer  in  the 
health  field;  a  scientist  or  a  student  of 


science;  a  coimnunicator  in  health, 
medicine,  or  science;  an  individual  in 
public  service,  academia,  or  in  a 
professional  society  touching  the 
medical  field.  These  examples  are  not 
meant  to  limit  nominations  to  those 
listed — emy  member  of  the  public 
with  special  interests  in  the  NIH  may 
be  nominated  or  may  nominate 
themselves. 
•  Be  in  a  position  (formally  or 
informally)  to  communicate  regularly 
wi\h  the  broader  public  or  segments 
of  the  public  about  the  activities  of 
the  COPR  and  the  NIH. 
Another  essential  requirement  is  a 
commitment  to  participating  fully  in 
activities  of  the  COPR,  including 
possibly  in  subcommittee  activities  that 
may  take  time  in  addition  to  meeting 
attendance.  In  addition,  members — 
while  participating  in  COPR  activities — 
will  have  to  agree  to  subordinate 
disease-specific  or  program-specific 
interests  to  broader,  cross-cutting 
matters  of  importance  to  the  NIH  and  its 
commitment  to  public  representation. 
These  additional  requirements  will  not 
be  used  in  the  initial  screening  of 
nominees,  but  will  be  assessed  as  part 
of  a  more  in-depth  evaluation  of 
qualified  candidates. 

A.  Criteria  for  Evaluating  Individual 
Candidates 

Nominees  who  meet  the  minimum 
eligibility  requirements  will  be  further 
assessed  on  the  following  criteria: 

1.  Interest  in  NIH's  research, 
programs,  activities,  and  policies 
broadly,  and  some  understanding  of,  or 
familiarity  wdth,  the  NIH  mission  and 
medical  science. 

2.  Ability  to  conamunicate  effectively. 

3.  Ability  to  consider  broad  issues  and 
think  "globally,"  beyond  narrow 
personal  or  professional  interests. 

4.  Ability  to  contribute  to  an  effective 
group  process  (e.g.,  cooperative, 
constructive,  flexible,  innovative). 

5.  Leadership  ability  (members  of  the 
COPR  are  not  required  to  hold  a  formal 
leadership  position  writhin  any 
organized  group,  but  must  have 
leadership  skills). 

6.  Understanding  of,  and  ability  to 
express  or  represent,  a  "public"  view  of 
issues. 

7.  Ability  to  identify  a  problem, 
analyze  it,  and  put  forth  solutions. 

B.  Characteristics  of  the  COPR  as  a 
Group 

In  addition  to  the  criteria  for 
individual  candidates,  the  following 
characteristics  of  the  COPR  as  a  group 
are  intended  to  ensure  that  it  reflects  the 
breadth  and  diversity  of  the  publics  ■ 
interested  in  the  NIH: 


1.  Multi-cultural  diversity. 

2.  A  broad  spread  across  the  various 
"publics"  interested  in  the  NIH  (see 
examples  cited  in  the  minimum 
eligibility  requirements  above). 

3.^  Representation  of  the  medically 
underserved  (examples  might  include 
the  medically  uninsured  or 
imderinsured,  people  who  for  various 
reasons  do  not  have  adequate  access  to 
good  medical  care,  and  people  who  do 
not  take  advantage  of  available  medical 
services). 

4.  A  range  of  organizations  (if 
applicable),  local/ regional  and  national. 

5^  Men  and  women. 

6.  Age  diversity. 

7.  Geographic  diversity  (rural/urban 
mix;  nationwide  spread). 

Screening,  Scoring  and  Review  Process 

After  nominees  are  screened  for  basic 
eligibihty  they  will  be  reviewed  and 
scored  in  terms  of  the  criteria  for 
evaluating  individual  candidates  (as 
Usted  in  section  A.  1-7)  by  external 
people  familiar  with  the  responsibilities 
of  the  COPR.  A  list  of  highly  quaHfied 
candidates  who  reflect  balance  and 
diversity  of  representation  will  be 
forwarded  to  the  Director  of  NIH  for 
selection  of  COPR  members.  The 
Director  may  determine  to  interview 
candidates  (possibly  in  groups)  prior  to 
final  selection. 

Nomination  Process 

The  call  for  nominations  is  being 
disseminated  through  this  Federal 
Register  notice  and  through  ancillary 
distribution  to  a  broad  range  of  groups, 
including  national  organizations,  to 
encourage  nominations  of  candidates 
reflecting  the  diversity  sought  for  the 
COPR. 

Nominations  may  come  from 
organizations  or  fi'om  individuals.  Self- 
nominations  vdll  be  accepted. 
Interviews  may  be  conducted  with  the 
most  qualified  candidates  during  the 
selection  process. 

Each  nomination  package  must 
include: 

1.  A  brief  cover  letter  stating  why  the 
individual  nominated  wants  to  be  a 
member  of  the  COPR  and  comments 
about  what  they  can  contribute  to 
fulfilling  the  mission  of  the  COPR.  This 
letter  should  address  the  individual's 
particular  interests  in  the  work  of  the 
NIH.  Because  the  COPR  will  represent 
the  varied  publics  served  by  NIH,  it  will 
be  important  to  include  information 
about  the  public,  or  segments  of  the 
public,  with  which  the  nominee  would 
communicate,  i.e.,  describe  the  group 
briefly  in  terms  of  geographic  location, 
age,  gender,  ethnicity,  whether  or  not 
th«  group  includes  the  medically 
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underserved,  and  if  it  is  local,  regional, 
or  national  (for  guidance,  see 
characteristics  of  the  COPR  and 
minimum  eligibility  requirements 
above). 

2.  Brief  comments  relevant  to  each  of 
the  7  criteria  cited  above  under  A.  1-7. 
All  7  criteria  should  be  addressed  in  no 
more  than  3  pages. 

3.  Two  letters  of  recommendation 
from  individuals  familiar  with  the 
nominee  (these  individuals  may  be 
contacted  during  the  selection  process). 

4.  A  statement  of  assurance  that,  if 
selected,  the  individual  will:  (a)  agree  to 
participate  fully  in  activities  of  the 
COPR,  and  (b)  subordinate  individual 
disease-specific  or  program-specific 
interests  to  broader,  cross-cutting 
matters  of  importance  to  the  NIH  and  its 
commitment  to  public  representation. 

5.  If  the  nomination  is  from  a  third 
party,  verification  that  the  individual 
nominated  is  cognizant  that  he  or  she  is 
being  nominated  and  wishes  to  be 
considered  for  membership  on  the 
COPR. 

The  items  noted  above  in 
"Nomination  Process"  (1-5)  should  be 
mailed  to:  Palladian  Partners,  Inc.,  Call 
for  Nominations  (COPR),  7315 
Wisconsin  Avenue,  Suite  440W, 
Bethesda,  Maryland  20814. 
Nominations  must  be  postmarked  by  the 
January  15,  1999,  closing  date. 
Incomplete  or  late  nomination  packages 
will  not  be  considered.  If  you  have  any 
questions,  please  call  the  NIH  Office  of 
Commimications  [and  Public  Liaison]  at 
the  National  Institutes  of  Health:  (301) 
496-4461. 

Final  selections  will  be  made  by  the 
NIH  Director.  The  schedule  calls  for 
contacting  selected  members  in 
February  1999.  The  first  COPR  meeting 
is  planned  for  late  April  1999. 

Dated:  November  19,  1998. 
Anne  Thomas, 

Associate  Director  for  Communications,  NIH. 
(FR  Doc.  98-31919  Filed  11-3&-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
Develop  Eoslnophil-Derived 
Neutralizing  Agent  (EDNA)  to  Treat 
Infections  In  Children  and  the  Elderly 
Caused  by  Respiratory  Syncytical 
Virus  and  Parainfluenza  Virus 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID) 
of  the  National  Institutes  of  Health 
(NIH)  is  seeking  capability  statements 
from  parties  interested  in  entering  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  eosinophil-derived  neutralizing 
agent  (EDNA)  for  the  treatment  of 
infections  in  children  and/or  the  elderly 
caused  by  respiratory  syncytical  virus 
(RSV)  and  parainfluenza  virus  (PIV). 
RSV  and  PIV  are  medically  the  most 
important  single-stranded  enveloped 
RNA  viruses;  infections  caused  by  these 
viruses  hospitalize  over  100,000  infants 
per  year  in  the  U.S. 

EDNA  is  the  major  eosinophil 
ribonuclease.  Recombinant  human 
EDNA  is  envisioned  as  an  agent  for 
direct  inhalation  therapy  in  patients 
with  established  RSV  or  PIV 
bronchiolitis,  in  those  with  a  high  index 
of  suspicion,  and  as  prophylactic 
therapy  in  children  with  predisposing 
conditions  (prematurity, 
bronchopulmonary,  dysplasia, 
congenital  hejirt  disease,  and 
immunodeficiency). 

Recombinant  human  EDNA  has  been 
produced  in  bacterial  and  baculovirus 
expression  systems  and  is  not  toxic  to 
respiratory  epithelial  cells.  ENDA  is  a 
soluble  and  thermostable  low  molecular 
weight  protein  not  requiring  demanding 
conditions  for  storage  or  administration. 
In  vitro  experiments  have  shown  it  to 
have  potent  antiviral  activity  against 
RSV  (Domachowske,  JB  et  al.  1998.  J. 
Infect.  Dis.  177:1458-1464).  Initial 
studies  in  the  Balb/C  mouse  model  of 
RSV  infection  support  its  effectiveness 
against  this  virus.  This  project  is  part  of 
the  study  of  ribonucleases  and  host 
defense  in  the  Laboratory  of  Host 
Defenses  (LHD),  Division  of  Intramural 
Research,  NIAE). 

DATES:  Only  written  capability 
statements  received  by  the  NIAID  on  or 


before  March  1, 1999  will  be 
considered. 

ADDRESSES:  Capability  statements 
should  be  submitted  to  Dr.  Michael  R. 
Mowatt,  Office  of  Technology 
Development,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
National  Institutes  of  Health,  31  Center 
Drive  MSC  2137,  Building  31,  Room 
3B62,  Bethesda,  MD  20892-2137;  Tel: 
301/496-2644,  Fax:  301/402-7132; 
Electronic  mail:  mmowattanih.gov. 
SUPPLEMENTARY  INFORMATION: 
Under  the  CRADA  the  production  of 
biologically  active  recombinant  hiunan 
EDNA  will  be  optimized  tind  the  agent 
evaluated  in  a  series  of  preclinical 
studies  in  animals  as  well  as  initial 
safety  testing  in  humans.  Positive 
outcomes  of  these  studies  will  indicate 
continued  clinical  development  aimed 
at  supporting  regulatory  approval  of  a 
product  to  be  labeled  for  use  in  children 
and/or  the  elderly.  The  Public  Health 
Service  (PHS)  has  filed  patent 
appUcations  both  in  the  U.S.  and 
internationally  related  to  this 
technology.  Notice  of  the  availability  of 
the  patent  application  for  licensing  was 
first  published  in  the  Federal  Register 
(Vol.  62,  No.  219,  page  60909)  on 
November  13,  1997. 

NIAID's  principal  investigator  has 
extensive  experience  writh  recombinant 
technology  as  applied  to  ribonucleases, 
their  purification  and  testing.  The 
Collaborator  in  this  endeavor  is 
expected  to  assist  NIAID  in  evaluating 
its  current  system  for  producing 
recombinant  EDNA  and  to  develop  and 
optimize  an  alternative  expression 
system,  if  necessary,  to  manufacture 
sufficient  quantities  of  the  product  for 
preclinical  testing  in  animals  and  initial 
safety  studies  in  humans.  The 
Collaborator  must  have  experience  in 
the  manufacture  of  recombinant  protein 
products  according  to  applicable  FDA 
guidelines  and  Points  to  Consider 
documents  to  include  Good 
Manufacturing  Procedures  (GMP).  In 
addition,  it  is  expected  that  the 
Collaborator  would  provide  funds  to 
supplement  the  LHD's  research  budget 
for  the  project  and  to  support  the 
preclinical  and  initial  human  testing. 

The  capability  statement  should 
include  detailed  descriptions  of:  (1) 
Collaborator's  expertise  in  the 
expression  of  recombinant  proteins,  (2) 
Collaborator's  ability  to  manufacture 
sufficient  quantities  of  the  product 
according  to  FDA  guidelines  and  Points 
to  Consider  documents,  (3)  the  technical 
expertise  of  the  Collaborator's  principal 
investigator  and  laboratory  group  in 
preclinical  safety  testing  (e.g.,  expertise 
in  in  vitro  and  in  vivo  toxicity  and 
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pharmacology  studies)  and  initial 
human  safety  studies,  and  (4) 
Collaborator's  ability  to  provide 
adequate  hmding  to  support  preclinical 
and  initial  human  safety  studies 
required  for  marketing  approval. 

Dated:  November  17, 1998. 
Mark  RohilMugh, 

Director,  Office  of  Technology  Development, 
NIAID. 

[FR  Doc.  98-31920  Filed  11-30-98;  8:45  am] 
B«JJNO  CODE  4140-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follovnng 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
section  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C.,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
cxmfidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
pi^vacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
I  Date:  November  30, 1998. 
I  Time:  1:00  PM  to  2:00  PM. 
1  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Richard  Panniers,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7$42,  Bethesda,  MD  20892,  (301)  435-1741. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
binding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3, 1998. 
!  Time:  11:00  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  25, 1998. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-31926  Filed  11-30-98;  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  contract  proposals 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  contract  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  A  contract 
profKssal  concerning  the  use  of  2- 
deoxyglucose  as  an  anti-aging  agent. 

Date:  December  11, 1998. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  7201  Wisconsin,  Suite  502C, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  November  24, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-31921  Filed  11-30-98;  8:45  am] 

BttJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  9,  1998. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
appHcations. 

Place:  Parklawn  Building— Room  9C-26, 
5600  Fishers  Lane.  Rockville,  MD  20857. 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MEDS, 
Scientific  Review  Administrator,  Division  of 
Extramiiral  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  9C-26,  Rockville.  MD 
20857.  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  November  24, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-31922  Filed  11-30-98;  8:45  am] 
BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications, 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  the 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which  would" 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  4.  1998. 

Time:  10:30  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building— Room  9C — 26, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Sheila  O'Malley,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  November  24,  1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH 
[FR  Doc.  98-31923  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NICHD. 
The  meeting  will  be  open  to  the  public  as 
indicated  below,  with  attendance  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should  notify 
the  Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the  public 
as  indicated  below  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6), 
Title  5  U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects  conducted 
by  the  National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NICHD. 

Date:  December  4,  1998. 

Open:  8:00  AM  to  12:00  PM. 

Agenda:  For  the  review  of  intramural 
research  programs  and  scientific 
presentations. 

Place:  NICHD  Conference  Room,  Building 
31,  Room  2A52,  Bethesda,  MD  20892. 

Closed:  1:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  NICHD  Conference  Room,  Building 
31,  Room  2A52,  Bethesda,  MD  20892. 

Contact  Person:  Igor  B.  Dawid,  MD,  Acting 
Scientific  Director,  NICHD,  Division  of 
Intramural  Research,  National  Institutes  of 
Child  Heahh  and  Human  Development,  NIH, 
9000  Rockville  Pike,  Building  31,  Room 
2A50,  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.^65,  Research  for 
Mothers  and  Children;Tb.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  24,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-31924  Filed  11-30-98;  8:45  am] 

ULUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research. 

The  meeting  will  be  open  to  the  public, 
with  attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the  Contact 
Person  listed  below  in  advance  of  the 
meeting. 

Name  of  Committee:  National  Advisory 
Board  on  Medical  Rehabilitation  Research. 
National  Advisory  Board  for  Medical 
Rehabilitation  Research — December  Meeting. 

Date:  December  1, 1998. 

Time:  7:30  AM  to  5:00  PM. 

Agenda:  A  report  on  fiscal  issues 
concerning  the  NCMRR  and  NICHD;  (2) 
reports  on  the  program  activities  of  the 
Center;  (3)  a  discussion  of  general  priority 
areas  of  research  for  the  Center;  and  (4)  a 
discussion  of  support  for  medical 
rehabilitation  research  by  government 
agencies. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Mary  Ellen  Cheung,  PhD, 
Chief,  Biological  Sci.  &  Career  Dev.  Prog., 
National  Ctr.  for  Medical  Rehabilitation 
Research,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Heahh,  6100  Executive  Blvd.,  Rm.  2A03, 
Bethesda,  MD  20892  (301)  402-2242. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  24, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-31925  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
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50  Rockville 


meeting  of  tiie  SAMHSA  Special 
Emphasis  Panel  I  in  December  1998. 

A  summary  of  the  meeting  and  a  roster  of 
the  members  may  be  obtained  from:  Ms.  Dee 
Herman,  Committee  Management  Liaison, 
SAMHSA,  Office  of  Policy  and  Program 
Coordination,  Division  of  Extramural 
Activities,  Policy,  and  Review,  5600  Fishers 
Lane,  Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-7390. 

Substantive  program  information  may  be 
obtained  from  the  individual  named  as 
Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual  grant 
applications.  These  discussions  could  reveal 
personal  information  concerning  individuals 
associated  with  the  applications. 
Accordingly,  this  meeting  is  concerned  with 
matters  exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C.  App.2, 
§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  December  14-16, 1998. 

Place:  Hyatt  Regency  Hotel,  Diplomat/ 
Ambassador  Room,  One  Bethesda  Metro 
Center,  Bethesda,  MD  20814. 

Closed:  December  14-15, 1998,  8:30  a.m.- 
5:00  p.m.,  December  16, 1998,  8:30  a.m.- 
adjournment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  Knowledge 
Dissemination  Conference  Grants  PA  98-090. 

Contact:  Peggy  Thompson,  Room  17-89, 
Parklawn  Building,  Telephone:  301-443- 
9912  and  FAX:  301-443-3437. 

Dated:  November  24,  1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  98-31864  Filed  11-30-98;  8:45  am] 

BLUNQ  CODE  4182-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  II  in  December 
1998. 

I A  sunmiary  of  the  meeting  and  a  roster  of 
the  members  may  be  obtained  from:  Ms.  Dee 
Herman,  Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural  Activities 
Review,  5600  Fishers  Lane,  Room  17-89, 
Rockville,  Maryland  20857.  Telephone:  301- 
443-7390. 

Substantive  program  information  may  be 
obtained  from  the  individual  named  as 
Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual  grant 


applications.  The  discussion  could  reveal 
personal  information  concerning  individuals 
associated  with  the  applications. 
Accordingly,  this  meeting  is  concerned  with 
matters  exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C.  App.2, 
§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  December  2, 1998,  2:00 
p.m.-4:00  p.m. 

Place:  Parklawn  Building,  Room  17-89 — 
Telephone  Conference,  5600  Fishers  Lane, 
Rockville,  Maryland  20852 

Closed:  December  2,  1998  2:30  p.m.-4:00 
p.m. 

Panel:  FEMA— The  Del  Rio  Flood  Recovery 
Project 

Contact:  Sarah  Silverman,  Review 
Administrator,  Room  17-89,  Parklawn 
Building,  Telephone:  301-443-6092  and 
FAX:  301-443-3437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  November  24,  1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  98-31865  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4430-D-01] 
Order  of  Succession 

agency:  Office  of  Policy  Development 

and  Research,  HUD. 

ACTION:  Notice  of  Order  of  Succession. 

summary:  In  this  notice,  the  Deputy 
Secretary  for  the  Department  of  Housing 
and  Urban  Development  designates  the 
Order  of  Succession  for  the  Office  of 
Assistant  Secretary  for  Policy 
Development  and  Research,  and  revokes 
all  prior  Orders  of  Succession  for  this 
office. 

EFFECTIVE  DATE:  November  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Opitz,  Assistant  General  Counsel  for 
Procurement  and  Administrative  Law, 
Department  of  Housing  and  Urban 
Development,  Room  10176,  451  7th 
Street,  S.W.,  Washington,  D.C.  20410, 
(202)  708-0622.  (This  is  not  a  toll-free 
number).  This  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  (Toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
Deputy  Secretary  for  the  Department  of 


Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  perform  the 
functions  and  duties  of  the  Office  of  the 
Assistant  Secretary  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  is  not  available 
to  exercise  the  powers  or  perform  the 
duties  of  the  office. 

Accordingly,  the  Deputy  Secretary 
designates  the  following  Order  of 
Succession: 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Assistant  Secretary  is  not  available 
to  exercise  the  powers  or  perform  the 
duties  of  the  Office  of  Assistant 
Secretary  for  Policy  Development  and 
Research,  the  following  are  hereby 
designated  to  exercise  the  powers  and 
perform  the  duties  of  the  Office: 

(1)  Deputy  Assistant  Secretary'  for 
Policy  Development; 

(2)  Deputy  Assistant  Secretary  for 
Research,  Evaluation.'and  Monitoring; 

(3)  General  Deputy  Assistant 
Secretary; 

(4)  Deputy  Assistant  Secretary  for 
Economic  Affairs. 

These  officials  shall  perform  the 
functions  and  duties  of  the  Office  in  the 
order  specified  herein,  and  no  official 
shall  serve  unless  all  the  other  officials, 
whose  position  titles  precede  his/hers  in 
this  order,  are  unable  to  act  by  reason 
of  absence,  disability,  or  vacancy  in 
office. 

Section  B.  Authority  Revoked 

The  Order  of  Succession  revokes  all 
prior  Orders  of  Succession  of  the  Office 
of  Assistant  Secretary  for  Policy 
Development  and  Research. 

Authority:  Section  7(d).  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C.  §  3535(d). 

Dated:  November  19, 1998. 
Saul  Ramirez, 
Deptity  Secretary. 
[FR  Doc.  98-31943  Filed  11-30-98:  8:45  ami 

BILUNG  CODE  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR-3918-N-17] 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
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action:  Notice  of  a  Computer  Matching 
Program — HUD  and  Department  of 
Justice  (DOJ). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (Pub. 
L.  10&-503),  Office  of  Management  and 
Budget  (0MB)  Guidelines  on  the 
Conduct  of  Matching  Programs  (54  FR 
25818  (June  19,  1989)),  and  0MB 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(0MB),  Congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Department  of  Justice  (DOJ)  to  utilize  a 
computer  information  system  of  HUD, 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS).  with  DOJ's 
debtor  files.  The  CAIVRS  data  base  now 
includes  delinquent  debt  information 
from  the  Departments  of  Agriculture, 
Education  and  Veterans  Affairs  and  the 
Small  Business  Administration.  This 
match  will  allow  prescreening  of 
applicants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government. 
Before  granting  a  loan,  a  lending  agency 
and/or  an  authorized  lending  institution 
will  be  able  to  interrogate  the  CAIVRS 
debtor  file  which  contains  the  Social 
Security  Numbers  (SSNs)  of  HUD's 
delinquent  debtors  and  defaulters  and 
debtor  files  of  the  DOJ  and  verify  tliat 
the  loan  applicant  is  not  in  default  on 
a  Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs.  As  a 
result  of  the  information  produced  by 
this  match,  the  authorized  users  may 
not  deny,  terminate,  or  make  a  final 
decision  of  any  loan  assistance  to  an 
applicant  or  take  other  adverse  action 
against  such  applicant,  until  an  officer 
or  employee  of  such  agency  has 
independently  verified  such 
information. 

DATES:  Effective  date;  Computer 
matching  is  e.xpected  to  begin  40  days 
after  publication  of  this  notice  in  the 
Federal  Register  unless  comments  are 
received  which  will  result  in  a  contrary 
determination,  or  40  days  from  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is.  later.  Comments 
due  by:  December  31,  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 


Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  PRIVACY  ACT  INFORMATION  AND  FOR 
FURTHER  INFORMATION  FROM  RECIPIENT 
AGENCY  CONTACT:  Jeanette  Smith, 
Departmental  Privacy  Act  officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone 
number  (202)  708-2374.  (This  is  not  a 
toll-free  number.) 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  contact:  Diane  J.  Watson,  Debt 
Collection  Management,  Department  of 
Justice,  10th  and  Constitution  Avenue. 
NW,  Washington,  DC  20530.  Telephone 
number  (202)  514-5343.  [This  is  not  a 
toll-free  number.) 

REPORTING:  In  accordance  with  Pub.  L. 
100-503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public;"  copies  of  this 
Notice  and  report  are  being  provided  to 
the  Committee  on  Government  Reform 
and  Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 
AUTHORITY:  The  matching  program  will 
be  conducted  under  the  authority  of  28 
U.S.C.  2301(e)  (section  3611  of  the 
Federal  Debt  Collection  Procedures  Act 
of  1990,  Pub.  L.  101-647),  and  Office  of 
Management  and  Budget  (OMB) 
Circular  A-129,  Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables.  One  of  the  purposes  of  all 
Executive  departments  and  agencies — 
including  HUD — is  to  implement 
efficient  management  practices  for 
Federal  credit  programs. 
OBJECTIVES  TO  BE  MET  BY  THE  MATCHING 
program:  By  identifying  those 
individuals  or  corporations  against 
whom  the  DOJ  has  filed  a  judgment,  the 
Federal  Government  can  expand  the 
prescreening  search  of  their  loan 
applicants  to  further  avoid  lending  to 
applicants  who  are  credit  risks. 
RECORD  TO  BE  MATCHED:  HUD  will 
utilize  its  system  of  records  entitled. 
Accounting  Records,  HUD/DEPT-2.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 


on  borrowers  and  coborrowers  who  are 
currently  in  default  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  Title  11  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAICVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans — Default;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans— 
Delinquent/Dafault. 

The  DOJ  will  provide  HUD  with  its 
debtor  files  contained  in  its  system  of 
records  entitled,  Debt  Collection 
Management  System,  JUSTICE/JMD- 
006.  HUD  is  maintaining  DOJ's  records 
only  as  a  ministerial  action  on  behalf  of 
DOJ,  not  as  a  part  of  HUD's  HUD/DEPT- 
2  system  of  records.  DOJ's  data  contain 
information  on  individuals  or 
corporations  who  have  defaulted  on 
Federal  judgments.  The  DOJ  will  retain 
ownership  and  responsibility  for  their 
system  of  records  that  they  place  with 
HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
DOJ's  data. 

NOTICE  PROCEDURES:  HUD  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form)  for  guaranteed  or 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
debt.  HUD  and  the  DOJ  will  also  publish 
notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine 
loan  applicant's  credit  status  with  the 
Federal  Government. 
CATEGORIES  OF  RECORDS/INDIVIDUALS 
INVOLVED:  The  debtor  records  include 
these  data  elements:  SSN,  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statement,  records  of  ^ 
foreclosures,  and  Federal  judgment 
liens. 

Categories  of  individuals  include: 
Former  mortgagors  and  purchasers  of 
HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loan,  and  individuals  or 
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corporations  againsi  whom  judgments 
have  been  fded  by  DOJ. 
PERIOD  OF  THE  MATCH:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreement  are  sent  to  both  Houses  of 
Congress  or  at  least  40  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  wTiting  to  terminate  or  modify 
the  agreement. 

ilDated:  November  23, 1998. 
Leslie  H.  Graham,  Jr. 

Deputy  Director,  Office  of  In  formation 

Technology. 

[FR  Doc.  98-31944  Filed  11-30-98;  8:45  am] 


BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Notice  of  Deadline  for  Submitting 
Completed  Applications  to  Begin 
Participation  in  the  Tribal  Self- 
Qovemance  Program  in  Fiscal  Year 
2000  or  Calendar  Year  2000 

agency:  Office  of  Self-Governance, 
Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  application  deadline. 

SUMMARY:  In  this  notice,  the  Office  of 
Self-Governance  (OSG)  establishes  a 
March  1,  1999,  deadline  for  tribes/ 
consortia  to  submit  completed 
applications  to  begin  participation  in 
the  tribal  self-governance  program  in 
fiscal  year  2000  or  calendar  year  2000. 
DATES:  Completed  application  packages 
must  be  received  by  the  Director,  Office 
of  Self-Governance  by  March  1,  1999. 
ADDRESSES:  Application  packages  for 
inclusion  in  the  applicant  pool  should 
be  sent  to  the  Director,  Office  of  Self- 
Governance,  U.S.  Department  of  the 
Interior,  Mail  Stop  2548,  1849  C  Street 
NW,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kermeth  D.  Reinfeld,  U.S.  Department  of 
the  Interior,  Office  of  Self-Governance, 
1849  C  Street  NW,  Mail  Stop  2548, 
Washington,  DC  20240,  202-219-0240. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Tribal  Self-Governance  Act  of  1994 
(Pub.  L.  103-413),  as  amended  by  the 
Fiscal  Year  1997  Omnibus 
Appropriations  Bill  (Pub.  L.  104-208), 
the  Director,  Office  of  Self-Governance 


may  select  up  to  50  additional 
participating  tribes/consortia  per  year 
for  the  tribal  self-governance  program, 
and  negotiate  and  enter  into  an  annual 
written  funding  agreement  with  each 
participating  tribe.  The  Act  mandates 
that  the  Secretary  submit  copies  of  the 
funding  agreements  at  least  90  days 
before  the  proposed  effective  date  to  the 
appropriate  committees  of  the  Congress 
and  to  each  tribe  that  is  served  by  the 
Bureau  of  Indian  Affairs  (BIA)  agency 
that  is  serving  the  tribe  that  is  a  party 
to  the  funding  agreement.  Initial 
negotiations  with  a  tribe/consortium 
located  in  an  area  and/or  agency  which 
has  not  previously  been  involved  with 
self-governance  negotiations,  will  take 
approximately  two  months  from  start  to 
finish.  Agreements  for  an  October  1  to 
September  30,  fiscal  year  need  to  be 
signed  and  submitted  by  July  1. 
Agreements  for  a  January  1  to  December 
31  fiscal  year  need  to  be  signed  and 
submitted  by  October  1. 

Background 

On  February  15,  1995,  an  interim  rule 
was  published  in  the  Federal  Register 
announcing  the  criteria  for  tribes  to  be 
included  in  an  applicant  pool  and  the 
establishment  of  the  selection  process 
for  tribes/consortia  to  negotiate 
agreements  pursuant  to  the  Tribal  Self- 
Governance  Act  of  1994.  This  interim 
rule  was  added  to  Title  25  of  the  Code 
of  Federal  Regulations  at  part  1001  of 
Chapter  VI.  While  it  may  be  changed  by 
later  rulemaking,  the  Act  stipulates  that 
the  lack  of  promulgated  regulations  will 
not  limit  its  effect.  It  should  be  noted 
that  a  proposed  rulemaking  was 
negotiated  between  tribal  and  Federal 
members  of  a  self-governance  negotiated 
rulemaking  committee  and  published  in 
the  Federal  Register  on  February  12, 
1998,  for  review  and  comment. 
Comments  on  the  proposed  rulemaking 
have  been  received.  Final  rules  are 
being  negotiated  by  the  self-governance 
negotiated  rulemaking  committee  and 
are  not  expected  to  be  promulgated 
before  spring  1999. 

Purpose  of  Notice 

The  interim  rules  established  at  25 
CFR  1001.1  to  1001.5  will  be  used  to 
govern  the  application  and  selection 
process  for  tribes/consortia  to  begin 
their  participation  in  the  tribal  self- 
governance  program  in  fiscal  year  2000 
and  calendar  year  2000.  Applicants 
should  be  guided  by  the  requirements  in 
25  CFR  1001.1  to  1001.5  in  preparing 
their  applications.  Copies  of  the  interim 
rules  published  in  the  Federal  Register 
on  February  15,  1995,  may  be  obtained 
ft-om  the  information  contact  person 
identified  in  this  notice. 


Tribes/consortia  wishing  to  be 
considered  for  participation  in  the  tribal 
self-governance  program  in  fiscal  year 
2000  or  calendar  year  2000  must 
respond  to  this  notice,  except  for  those 
which  are  (1)  currently  involved  with 
negotiations  with  the  Department;  (2) 
one  of  the  66  tribal  entities  with  signed 
agreements;  or  (3)  one  of  the  tribal 
entifles  already  included  in  the 
applicant  pool  as  of  the  date  of  this 
notice. 

The  Director's  decision  on  the  actual 
number  of  tribes  that  will  enter 
negotiations  will  be  made  at  a  later  date. 
Tribes  already  in  the  applicant  pool  will 
retain  their  existing  ranking  with  tribes 
entering  the  applicant  pool  under  these 
rules  receiving  a  lower  ranking.  Being  in 
the  applicant  pool  will  not  guarantee 
that  a  tribe  will  actually  be  provided  the 
opportunity  to  negotiate  in  any  given 
year.  However,  it  does  mean  that  a  tribe 
will  not  be  passed  over  by  a  tribe  with 
a  lower  ranking  in  the  applicant  pool  or 
by  a  tribe  not  in  the  applicant  pool,  with 
the  exception  of  a  tribe  already  in  the 
negotiation  process. 

For  example,  if  the  Department 
determines  that  five  tribes  will  be 
afforded  the  opportunity  to  negotiate 
self-governance  agreements  for  fiscal 
year  2000  and  calendar  year  2000,  the 
five  tribes  with  the  highest  rankings 
would  be  notified  and  negotiations 
would  be  scheduled.  The  tribe  ranked 
sixth  on  the  list  would  then  have  the 
highest  ranking  to  negotiate  a  self- 
governance  agreement  for  2001  or  might 
enter  negotiations  for  2000  if  one  of  the 
first  five  tribes  discontinued 
negotiations.  In  such  a  case,  the  tribe 
that  discontinued  negotiations  would 
renioin  in  the  applicant  pool  with  its 
original  ranking  and  would  be  the  first 
to  be  selected  in  2000  for  negotiating 
agreements  commencing  in  2001. 

Dated:  November  25,  1998. 
Wiiliam  A.  Sinclair, 
Director.  Office  of  Self -Governance. 
[FR  Doc.  98-31961  Filed  11-30-98;  8:45  ami 

BHJJNG  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-350-1 020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Northeast  California  Resource  Advisory 
Council,  Susanville,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
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(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579).  the  U.  S.  Bureau 
of  Land  Management's  Northeast 
California  Resource  Advisory  Council 
will  meet  Thursday  and  Friday.  Jan.  7 
and  8. 1999.  at  the  Bureau  of  Land 
Management's  Eagle  Lake  Field  Office. 
2950  Riverside  Drive,  Susanville,  CA. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  Jan.  7,  the  council  will 
convene  at  10  a.m.  in  the  Conference 
Room  of  the  Eagle  Lake  Field  Office. 
Agenda  items  include  orientation 
matters,  discussion  of  healthy  rangeland 
standards  and  guidelines,  an  update  on 
grazing  permit  renewal,  a  status  report 
on  development  of  the  BLM-Califomia 
strategic  plan,  a  status  report  on 
geothermal  development  at  Medicine 
Lake  and  reports  from  the  BLM's 
Alturas,  Eagle  Lake  and  Surprise  field 
offices.  The  council  will  also  elect  new 
officers.  Time  has  been  set  aside  at  3:45 
p.m.  for  public  comments.  Depending 
on  the  number  of  persons  wishing  to 
speak,  a  time  limit  may  be  imposed. 
On  Friday.  Jan.  8.  the  council  will 
convene  at  8  a.m.  at  the  Eagle  Lake  Field 
Office  and  depart  inunediately  for  a 
field  tour  of  the  BLM  Wild  Horse  and 
Burro  Corrals  at  Litchfield,  California. 
Discussion  of  wild  horse  and  burro 
management  will  be  the  topic  during  the 
tour.  Members  of  the  public  are 
welcome  on  the  tour,  but  they  must 
provide  their  own  transportation. 
FOR  ADOmONAL  INFORMATION:  Contact 
Jeff  Fontana,  public  affairs  officer,  at 
(530) 257-5381. 
Linda  D.  Hansen, 
Eagle  Lake  Field  Manager. 
[PR  Doc.  98-31910  Filed  11-30-98;  8:45  am] 
BILLJNQ  CODE  491(MO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-021  -1 430-00;  WYW  82535] 

Notice  Providing  for  Opening  of  Public 
Land;  Wyoming;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  This  notice  will  correct  an 
error  in  the  land  description  published 
in  the  Federal  Register,  Vol.  63,  No. 
219,  page  63491,  on  November  13,  1998. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003-1828,  307-775-6115. 


Correction 

The  land  description  published  in  the 
Federal  Register,  Vol.  63,  No.  219.  page 
63491,  on  November  13, 1998,  is  hereby 
corrected  as  follows: 

In  the  opening  order  notice,  on  page 
63491,  column  1,  line  34,  the  legal 
description  which  reads  T.  36  N.,  R.  108 
W.,  is  changed  to  read  T.  34  N.,  R.  108 
W. 

Dated:  November  24,  1998. 
Tamara  Gertscii, 
Realty  Specialist. 

(PR  Doc.  98-31907  Filed  11-30-98;  8:45  am) 
BILUNQ  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Partt  Service 
Public  Notice 

AGENCY:  National  Park  Service. 
ACTION:  Public  notice. 

SUMMARY:  On  November  13,  1998,  the 
National  Park  Service  Concessions 
Management  Improvement  Act  of  1998 
was  signed  into  law,  repealing  the 
National  Park  Service  Concessions 
Pohcy  Act  (16  U.S.C.  20  et  seq.).  The 
new  legislation  requires  substantive 
chfuiges  in  the  manner  in  which  the 
National  Park  Service  awards 
concession  contracts  and  permits,  as 
well  as  changed  in  the  terms  and 
conditions  of  future  concession 
contracts  and  permits.  As  a  result  of  the 
new  legislation,  the  Nation  Park  Service 
is  cancelling  all  outstanding 
solicitations  for  concession  contracts 
and  permits.  The  only  statutory 
exception  to  this  cancellation  is  the 
prospectus  issued  February  19, 1998, 
under  which  concession  permits  will  be 
open  for  competition  for  the  operation 
of  cruise  ship  services  within  Glacier 
Bay  National  Park  and  Preserve.  The 
cancellation  applies  to  all  concession 
contracting  or  permitting  actions  that 
have  not  been  executed  on  behalf  of  the 
National  Park  Service  prior  to  November 
13,  1998,  except  as  provided  above. 
EFFECTIVE  DATE:  November  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  this  action, 
contact  Robert  Yearout,  Concession 
Program  Manager,  National  Park  Service 
(202)  565-1212,  or  Wendelin  Mann. 
Senior  Concession  Contract  Analyst. 
National  Park  Service  (202)  565-1219. 

Dated:  November  23, 1998. 
Robert  K.  Yearout, 
Concession  Program  Manager. 
(FR  Doc.  98-31894  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement/ 
General  Management  Plan,  Death 
Valley  National  Pari(,  California;  Notice 
of  Extension  of  Public  Comment 
Period 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
assessing  three  alternatives  for,  and 
potential  impacts  of,  a  proposed  General 
Management  Plan  for  Eteath  Valley 
National  Park,  California.  In  deference 
to  public  interest  expressed  by  local 
governmental  agencies,  organizations, 
and  other  interested  parties,  the  original 
90-day  public  comment  period  has  been 
extended  an  additional  five  weeks 
through  January  15, 1999. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEIS  can  be  reviewed  at  local 
libraries,  and  internet  access  is  available 
at  v»rww.nps.gov/deva.  A  limited 
number  of  copies  may  still  be  available 
upon  phone  request  at  (760)  786-2331. 
All  written  comments  must  be 
postmarked  not  later  than  January  15, 
1999,  and  shoidd  be  sent  to  the 
Superintendent,  Death  Valley  National 
Park,  Furnace  Creek,  CA  92328. 

Dated:  November  20,  1998. 
Cynthia  L.  Ip, 

Acting  Regional  Director,  Pacific  West. 
(FR  Doc.  98-31896  Filed  11-30-98;  8:45  am) 
BILUNO  CODE  4310-7IM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Part  Service 

Draft  Environmental  Impact  Statement/ 
General  Management  Plan,  Mojave 
National  Preserve,  California;  Notice  of 
Extension  of  Public  Comment  Period 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190  as  amended),  the 
National  Park  Service.  Department  of 
the  Interior,  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
assessing  three  alternatives  for,  and 
potential  impacts  of.  a  proposed  General 
Management  Plan  for  Mojave  National 
Preserve.  California.  In  deference  to 
public  interest  expressed  by  local 
governmental  agencies,  organizations, 
and  other  interested  peuties,  the  original 
90-day  pubUc  comment  period  has  been 
extended  an  additional  five  weeks 
through  January  15. 1999. 
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ic  West. 
)-98;  8:45  am] 


SUPPLEMENTARY  INFORMATION:  Copies  of 
the  DEIS  can  be  reviewed  at  local 
libraries,  and  internet  access  it  available 
at  "www.nps.gov/moja".  A  limited 
number  of  copies  may  still  be  available 
upon  phone  request  at  (760)  255-8800. 
Ail  written  comments  must  be 
postmarked  not  later  than  January  15, 
1999,  and  should  be  sent  to  the 
Superintendent,  Mojave  National 
Preserve.  222  E.  Main  St..  Suite  202, 
Barstow,  CA  92311. 

Dated:  November  11, 1998. 
Cynthia  L.  Ip. 

Acting  Regional  Director,  Pacific  West. 

IFR  Doc.  98-31895  Filed  11-30-98;  8:45  am] 

BILUNQ  CODE  4311-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Harbor  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63)  that  the  Boston 
Harbor  Islands  Advisory  Council  will 
meet  on  Thursday.  December  3.  1998. 
The  meeting  will  convene  at  7:00  p.m. 
in  the  Conference  Center  of  New 
England  Aquarium  Exploration  Center, 
First  Floor  of  the  Boston  Garage  at  India 
Wharf,  Boston.  Massachusetts. 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational,  cultural,  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  and  Native 
American  interests.  The  purpose  of  the 
Council  is  to  advise  and  make 
recommendations  to  the  Boston  Harbor 
Islands  Partnership  with  respect  to  the 
development  and  implementation  of  a 
management  plan,  and  the  operation  of 
the  Boston  Harbor  Islands  National 
Recreation  Area. 

The  Agenda  for  this  meeting  is  as 
follows: 

I  jl.  Review  of  minutes  of  September  10 
meeting. 

2.  Presentation  on  Council  activities 
and  update  on  planning  for  the  Boston 
Harbor  Islands. 

3.  Public  Comment. 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent.  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent. 
Boston  Harbor  Islands  NRA,  408 


Atlantic  Ave.,  Boston,  MA,  telephone 
617-223-8667. 

Dated:  November  23,  1998. 
George  Price, 

Superintendent,  Boston  Harbor  Islands  NBA. 
(FR  Doc.  98-31897  Filed  11-30-98;  8:45  am) 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  21.  1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  1849  C  St.  NW. 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  16,  1998. 
Carol  D.  Shull, 
Keeper  of  the  National  Begister. 

ARKANSAS 

Sharp  County 

Bates,  Sherman,  House  (Hardy,  Arkansas 

MPS),  Jet.  of  US  63  and  Echo  Ln.,  Hardy, 

98001515 
Carter,  Fred,  House  (Hardy,  Arkansas  MPS), 

School  Ave.,  N  of  jet.  with  4th  St.,  Hardy, 

98001510 
Daugherty,  Ernest,  House  (Hardy,  Arkansas 

MPS),  Third  St.,  W  of  jet.  with  Kelly  Ave., 

Hardy,  98001513 
Jackson,  Floyd,  House  (Hardy,  Arkansas 

MPS),  Jackson  St.,  Hardy.  98001516 
Locke,  Esther.  House  (Hardy,  Arkansas  MPS), 

Jet.  of  Spring  and  Third  Sts.,  Hardy, 

98001509 
Long.  Web,  House  and  Motel  (Hardy, 

Arkansas  MPS),  US  63,  E  of  jet.  with 

Springwood  Rd.,  Hardy,  98001512 
Shaver,  William,  House  (Hardy,  Arkansas 

MPS),  School  Ave.,  N  of  jet.  with  4th  St., 

Hardy,  98001511 
Sherrill,  Silas,  House  (Hardy,  Arkansas  MPS), 

Jet.  of  4th  and  Spring  Sts.,  Hardy, 

98001514 
Weaver,  Lee,  House  (Hardy,  Arkansas  MPS), 

Jet.  of  Main  and  Cope  Sts.,  Hardy, 

98001508 

COLORADO 

Denver  County 

Motor  Coach  Division  Building — Denver 
Tramway  Company,  3500  Gilpin  St.,     ■ 
Denver,  98001517 


GEORGLV 

Barrow  County 

Stath^m  Historic  District,  Roughly  bounded 
by  Elizabeth,  8th,  and  1st  Sts.,  and  CSX  RR 
tracks,  Statham,  98001521 

Glynn  County 

Needwood  Baptist  Church  and  School,  US 
17,  1  mi.  S  of  Hofwyl-Broadfield  Plantation 
State  Historic  Site.,  Brunswick  vicinity. 
98d01520 

Troup  County 

Fannin— Trutti—Handley  Place,  2159 
Whitesville  Rd.,  GA  219.  LaGrange 
vicinity,  98001541 

INDL\NA 

Bartholomew  County 

Haw  Creek  Leather  Company,  Jet.  of 
Washington  and  First  Sts.,  Columbus, 
98001526 

Carroll  County 

Delphi  City  Hall.  105-109  Washington  St., 
Delphi.  98001525 

Marshall  County 

Plymouth  Downtown  Historic  District, 
Roughly  bounded  by  Center,  Washington, 
and  Water  Sts.,  and  Yellow  R.,  Plymouth, 
98001524 

Vanderburgh  County 

Ohio  Street  Bridge,  Ohio  St.  over  Pigeon  Cr.. 
Evansville,  98001523 

Wayne  County 

Wescott  Stock  Farm,  36  East  North  St., 
Center\'ille.  98001522 

NEW  YORK 

Essex  County 

Frazier  Bridge  (Ticonderoga  MRA). 
Champlain  Ave.,  at  Lachute  R., 
Ticonderoga,  98001540 

Otsego  County 

Hyde  Hall  Covered  Bridge.  East  Lake  Rd.. 
over  Shadow  Brook,  East  Springfield 
vicinity,  98001539 

Ulstf  r  County 

Grant  Mills  Covered  Bridge,  Mill  Brook  Rd.. 
over  Mill  Brook,  Hardenbergh  vicinity. 
98001538 

NORTH  CAROLINA 

Buncombe  County 

Camp,  William  Nelson,  Jr.,  House,  92  Flat 
Top  Mountain  Rd.,  Fairview,  98001530 

Gaston  County 

Hoyle,  Eli,  House,  1111  Dallas-Stanley  Hwy, 
Dallas,  98001529 

Orange  County 

West  Chapel  Hill  Historic  District.  Roughly 
t)Ounded  by  W.  Cameron  Ave..  Malette  St., 
R<*nson  St.,  Pittsboro  St.,  University  Dr. 
and  the  Westwood  Subdivision,  Chapel 
Hill,  98001528 
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TENNESSfX, 
Shelby  County 

Fountain  Court  Historic  District  (Memphis 
MPS).  1155-1229  Fountain  Court, 
Memphis,  98001531 

St.  Paul  Avenue  Historic  District  (Memphis 
MPS).  751-53  to  775-77  St.  Paul  Ave.,  and 
558  Boyd  St.,  Memphis,  98001533 

Strathmore  Place  Historic  District  (Memphis 
MPS),  Strathmore  Circle  East.  North,  and 
South,  and  280  and  292  East  Parkway, 
Memphis,  98001532 

UTAH 

Salt  Lake  County 

Morrison — Merrill  Lumber  Company  Office 
and  Warehouse  (Salt  Lake  City  Business 
District  MRA).  205  North  400  West,  Salt 
Lake  City,  98001534 

Utah  County 

Lehi  Comraerical  and  Savings  Bank — Lehi 
Hospital  (Lehi,  Utah  MPS),  206  E.  State  St., 
Lehi,  98001537 

WISCONSIN 

Milwaukee  County 

Miwaukee  County  Home  for  Dependent 
Children  School,  9658  Walertown  Plank 
Rd.,  Wauwatosa,  98001535 

WYOMING 

Natrona  County 

Casper  Federal  Building,  111  S.  Wolcott  St., 

Casper,  98001536 

A  Request  for  Removal  has  been  made  for 
the  following  Resource: 

WASHINGTON 

Clark  County 

Anderson — Beletski  Prune  Farm  4119  N.W. 
McCann  Rd.  Vancouver,  86001100 

[FR  Doc.  98-31912  Filed  11-30-98;  8:45  am) 
BILUNG  CODE  4310-70-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Public  Hearing 

AGENCY:  Overseas  Private  Investment 
Corporation. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Overseas 
Private  Investment  Corporation  (OPIC) 
on  December  15, 1998.  This  hearing  is 
required  by  the  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
pubHshed  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 


DATES:  The  hearing  will  be  held  on 
December  15,  1998,  and  will  begin 
promptly  at  10:00  a.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  December  8,  1998, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W.,  12th  Floor,  Washington.  D.C. 
Notices  and  prepared  statements  should 
be  sent  to  Harvey  Himberg,  Financial 
Management  and  Statutory  Review 
Department,  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue,  N.W.,  Washington,  D.C.  20527. 

Procedure:  (a)  Attendance; 
Participation.  The  hearing  will  be  open 
to  the  public.  However,  a  person 
wishing  to  present  views  at  the  hearing 
must  provide  OPIC  with  advance  notice 
on  or  before  December  8,  1998.  The 
notice  must  include  the  name,  address 
and  telephone  number  of  the  person 
who  will  make  the  presentation,  the 
name  and  address  of  the  organization 
which  the  person  represents  (if  any)  and 
a  concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  Prepared  Statements.  Any 
participant  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  it  to  OPIC  with  the  notice  or,  in 
any  event,  not  later  than  5  p.m.  on 
December  11.  1998.  Prepared  statements 
must  be  typewritten,  double  spaced  and 
may  not  exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Oral 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 
afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices,  OPIC  will  prepare  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
wdth  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled.  The  transcript  will  be 
available  to  members  of  the  public  at  the 
cost  of  reproduction. 
SUPPLEMENTARY  INFORMATION:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for 
environmentally  sound  projects  which 
confer  positive  developmental  benefits 
upon  the  project  country  while  creating 


employment  in  the  U.S.  OPIC  is 
required  by  section  231  Afb)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues.  OPIC's  annual 
public  hearing  has,  in  previous  years, 
provided  a  fonun  for  testimony 
concerning  section  231  A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress. 
OPIC  complies  with  aimual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs.  OPIC  reviews  any 
country  which  is  the  subject  of  a  formal 
challenge  at  its  annual  public  hearing. 
To  qualify  as  a  formal  challenge, 
testimony  must  pertain  directly  to  the 
worker  rights  requirements  of  the  law  as 
defined  in  OPIC's  1985  reauthorizing 
legislation  (P.L.  99-204)  with  reference 
to  the  Trade  Act  of  1974.  as  amended, 
and  be  supported  by  factual 
information. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  HEARING  CONTACT: 
Harvey  A.  Himberg.  Financial 
Management  and  Statutory  Review 
Department,  Overseas  Private 
Investment  Corporation,  1100  New  York 
Avenue.  N.W..  Washington,  D.C.  20527 
(202)  336-8614  or  by  facsimile  at  (202) 
218-0177. 

Dated:  November  24,  1998. 
Richard  C.  Horanburg. 

Office  of  Congressional  and 
Intergovernmental  Affairs. 
[FR  Doc.  98-31911  Filed  11-30-98;  8:45  am) 
BILUNG  CODE  321(M)1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  16.  1998,  and 
published  in  the  Federal  Register  on 
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'IC's  annual 
vious  years, 


ABOUT  THE 


10-98;  8:45  am) 


July  29,  1998? (63  FR  40542),  American 
Radiolabeled  Chemical,  Inc.,  11624 
Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below. 


Drug 

Schedule 

Dimethyltryptamine  (7435)  

Dihydromorphine  (9145) 

Cocaine  (9041)  

1 
1 
II 

Morphine  (9300) 

II 

The  firm  plans  to  bulk  manufacture 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compounds. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  American  Radiolabeled 
Chemical,  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  American  Radiolabeled 
Chemical,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  system, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a^'eview  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  §  823  and  28 
C.F.R.  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  17,  1998.  ^ 

John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  98-31968  Filed  11-30-98;  8:45  am] 

BILUNO  CODE  441(M)»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  27, 
1998,  Celgene  Corporation,  7  Powder 
Horn  Drive,  Warren,  New  Jersey  07059, 
made  application  by  renewal  to  the 


Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


2,  5-Dimethoxyamphetamine 

(7396). 
4-Methoxyamphetamine  (7411)  .... 

Amphetamine  (1100)  

Methylphenidate  (1724)  


Schedule 


II 


The  firms  plans  to  manufacture 
amphetamine  for  distribution  of  the 
bullc  active  substances  to  its  customers, 
4-methoxyamphetamine  as  an 
intermediate  in  the  manufacturer  of  a 
non-controlled  substance, 
methylphenidate  for  product  research 
and  development  and  2,5- 
dimethoxyamphetamine  to  develop, 
manufacture  and  sell  compounds  to 
pharmaceutical  and  agrochemical 
industries. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Adminstrator, 
Office  of  Diversion  Control,  Drug 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  February  1,  1999. 

Dated:  November  18.  1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(PR  Doc.  98-31969  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Withdrawal 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  98-8085)  Vol.  63,  No.  59  at 
page  14964,  dated  March  27, 1998, 
Inhalon  Pharmaceuticals,  Inc.,  3998 
Schelden  Circle,  Bethlehem, 
Pennsylvania  18017  made  application  to 
the  Drug  Enforcement  Administration 
for  registration  as  a  bulk  manufacturer 
of  amphetamine  (1100)  and 
methylphenidate  (1724). 

A  registered  bulk  manufacturer  of 
methylphenidate  submitted  an  objectioH 
to  the  proposed  registration  of  Inhalon 


Pharmaceuticals  for  the  manufacture  of 
methylphenidate.  Inhalon 
Pharmaceuticals  has  requested  that  its 
application  be  withdrauTi.  Therefore, 
Inhalon  Pharmaceuticals  application  to 
maniifacture  amphetamine  and 
methylphenidate  is  hereby  withdrawn. 

Dated:  November  18. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-31967  Filed  11-30-98;  8:45  am] 

BILLING  CODE  441(M>»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
tDEA-172N] 

Special  Surveillance  List  of  Chemicals, 
Products,  Materials  and  Equipment 
Used  in  the  Clandestine  Production  of 
Controlled  Substances  or  Listed 
Chemicals 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Publication  of  Proposed  Special 
Surveillance  List. 

SUH/IMARY:  On  October  3,  1996,  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  was  signed 
into  law.  The  MCA  provides  for  a  civil 
penalty  of  not  more  than  $250,000  for 
the  distribution  of  a  laboratory  supply  to 
a  person  who  uses,  or  attempts  to  use. 
that  laboratory  supply  to  manufacture  a 
controlled  substance  or  a  listed 
chemical,  if  that  distribution  was  made 
with  reckless  disregard  for  the  illegal 
uses  to  which  such  laboratory  supply 
will  be  put.  The  term  "laboratory 
supply"  is  defined  as  "a  listed  chemical 
or  any  chemical,  substance,  or  item  on 
a  special  surveillance  list  published  by 
the  Attorney  General  which  contains 
chenjicals,  products,  materials,  or 
equipment  used  in  the  manufacture  of 
controlled  substances  and  listed 
chemicals."  DEA  is  hereby  providing 
notice  of  its  intent  to  publish  this 
Special  Surveillance  List.  Upon  review 
of  written  comments  or  objections,  DEA 
will  publish  the  Special  Surveillance 
List  in  a  final  notice. 
DATES:  Written  comments  or  objections 
must^be  received  no  later  than 
December  31,  1998. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Acting  Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  On 
October  3,  1996,  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  was  signed  into  law.  The  MCA 
broadens  controls  on  listed  chemicals 
used  in  the  production  of 
methamphetamine  and  other  controlled 
substances,  increases  penalties  for  the 
trafficking  and  manufacturing  of 
methamphetamine  and  listed  chemicals, 
and  expands  regulatory  controls  to 
include  the  distribution  of  lawfully 
marketed  drug  products  which  contain 
the  Usted  chemicals  ephedrine, 
pseudoephedrine  and 
phenylpropanolamine.  The  MCA 
(Section  205)  also  provides  for  the 
publication  of  a  Special  Surveillance 
List  by  the  Attorney  General.  The 
proposed  Surveillance  List  identifies 
laboratory  supplies  which  are  used  in 
the  manufacture  of  controlled 
substances  or  listed  chemicals.  The 
MCA  defines  "laboratory  supply"  as  "a 
listed  chemical  or  any  chemical, 
substance,  or  item  on  a  special 
surveillance  list  published  by  the 
Attorney  General  which  contains 
chemicals,  products,  materials,  or 
equipment  used  in  the  manufacture  of 
controlled  substances  and  listed 
chemicals."  (21  U.S.C.  842  (a)) 

The  MCA  provides  for  a  civil  penalty 
of  not  more  than  $250,000  for  the 
distribution  of  a  laboratory  supply  to  a 
person  who  uses,  or  attempts  to  use, 
that  laboratory  supply  to  manufacture  a 
controlled  substance  or  a  listed 
chemical,  if  that  distribution  was  made 
with  "reckless  disregard"  for  the  illegal 
uses  to  which  such  a  laboratory  supply 
would  be  put.  For  purposes  of  this 
provision,  the  term  "distribution" 
includes  the  exportation  of  a  laboratory 
supply.  For  any  succeeding  violation, 
the  MCA  provides  for  a  civil  fine  of  not 
more  than  $250,000  or  double  the  last 
previously  imposed  penalty,  whichever 
is  greater. 

Section  205  of  the  MCA  further  states 
that,  for  purposes  of  21  U.S.C. 
842(a)(ll),  there  is  a  "rebuttable 
presumption  of  reckless  disregard  at 
trial  if  the  Attorney  General  notifies  a 
firm  in  writing  that  a  laboratory  supply 
sold  by  the  firm,  or  any  other  person  or 
firm,  has  been  used  by  a  customer  of  the 
notified  firm,  or  distributed  further  by 
that  customer,  for  the  unlawful 
production  of  controlled  substances  or 
listed  chemicals  a  firm  distributes  and 
2  weeks  or  more  after  the  notification 


the  notified  firm  distributes  a  laboratory 
supply  to  the  customer." 

The  CSA  contains  other  sections 
relating  to  the  illegal  manufacture  of 
controlled  substances.  Section  841(d)(2) 
of  Title  21  provides  that  any  person  who 
knowingly  or  intentionally  distributes  a 
listed  chemical  knowing,  or  having 
reasonable  cause  to  believe,  that  it  will 
be  used  in  the  illegal  manufacture  of  a 
controlled  substance,  is  subject  to 
criminal  prosecution.  Section  843(a)(7) 
of  Title  21  provides  that  any  person  who 
distributes  any  chemical,  product, 
equipment  or  material  which  may  be 
used  to  manufacture  a  controlled 
substance  or  listed  chemical,  knowing, 
or  having  reasonable  cause  to  believe, 
that  it  vvill  be  used  in  the  illegal 
manufacture  of  a  controlled  substance 
or  listed  chemical,  is  subject  to  criminal 
prosecution. 

In  developing  the  proposed  Special 
Surveillance  List,  the  DEA  consulted 
with  both  DEA  and  State/Local  law 
enforcement  and  forensic  laboratory 
authorities.  The  DEA  examined 
clandestine  laboratory  seizure  reports 
for  information  regarding  (1)  illicit  drug 
production  methods;  (2)  chemicals 
actually  used  in  clandestine  production 
of  controlled  substances  and  listed 
chemicals;  and  (3)  the  role  and 
importance  of  chemicals  used  in  the 
syntheses.  In  addition,  the  DEA 
considered  the  legitimate  uses  and 
market  for  these  chemicals. 

The  proposed  Special  Surveillance 
List  focuses  on  chemicals  used  in  the 
domestic  production  of  controlled 
substances  and  listed  chemicals. 
Therefore  the  list  includes  those 
chemicals  used  not  only  in  the 
production  of  methamphetamine,  but 
also  of  controlled  substances  such  as 
PCP,  LSD,  methcathinone  and 
amphetamine.  The  list  does  not  focus  on 
chemicals  used  in  the  production  of 
heroin  or  cocaine  since  these  drugs  are 
seldom  produced  domestically. 
However,  the  proposed  Special 
Surveillance  List  includes  all  listed 
chemicals  as  specified  in  21  CFR 
1310.02  (a)  or  (b).  The  phrase  "all  listed 
chemicals"  includes  all  chemical 
mixtures  and  all  over-the-counter  (OTC) 
pharmaceutical  products  and  dietary 
supplements  which  contain  a  listed 
chemical,  regardless  of  their  dosage 
form  or  packaging  and  regardless  of 
whether  the  chemical  mixture,  drug 
product  or  dietary  supplement  is 
exempt  from  regulatory  controls. 

The  following  is  the  proposed  Special 
Surveillance  List  for  laboratory  supplies 
used  in  the  manufacture  of  controlled 
substances  and  listed  chemicals: 


Special  Surveillance  List  Published  Pursuant 
to  Title  21,  United  States  Code,  Section 
842(a)(ll) 

Chemicals 

All  listed  chemicals  as  specified  in  21  CFR 
1310.02  (a)  or  (b).  This  includes  all  chemical 
mixtures  and  all  over-the-counter  (OTC) 
products  and  dietary  supplements  which 
contain  a  listed  chemical,  regardless  of  their 
dosage  form  or  packaging  and  regardless  of 
whether  the  chemical  mixture,  drug  product 
or  dietary  supplement  is  exempt  from 
regulatory  controls. 
Ammonia  Gas 
Ammonium  Formate 
Bromobenzene 
1 , 1  -Carbonyldi  imidazole 
Cyclohexanone 

1,1-Dichloro-l-fluoroethane  (e.g.  Freon  141B) 
Diethylamine  and  its  salts 
2,5-Dimethoxyphenethylamine  and  its  salts 
Formamide 
Formic  Acid 
Hypophosphorous  Acid 
Lithium  Metal 
Lithium  Aluminum  Hydride 
Magnesium  Metal  (Turnings) 
Mercuric  Chloride 
N-Methylform  amide 
Organomagnesium  Halides  (Grignard 

Reagents)  (e.g.  ethylmagnesium  bromide 

and  phenylmagnesium  bromide) 
Pheriylethanolaraine  and  its  salts 
Phosphorus  Pentachloride 
Potassium  Dichromate 
Pyridine  and  its  salts 
Red  Phosphorus 
Sodium  Dichromate 
Sodium  Metal 
Thionyl  Chloride 
ortho-Toluidine 
Trichloromonofluoromethane  (e.g.  Freon-11, 

Carrene-2) 
Trichlorotrifluoroethane  (e.g.  Freon  113) 

Equipment 

Hydrogenators 
Tableting  Machines 
Encapsulating  Machines 
22  Liter  Heating  Mantels 

Individuals  and  firms  which  distribute 
listed  chemicals  and  chemicals,  products, 
materials,  or  equipment  on  the  above  list,  are 
hereby  officially  notified  that  these  materials 
may  be  used  in  the  illicit  production  of 
certain  controlled  substances  or  listed 
chemicals. 

The  Attorney  General  has  delegated 
authority  under  the  CSA  and  all 
subsequent  amendments  to  the  CSA  to 
the  Administrator  of  the  DEA  pursuant 
to  28  CFR  0.100.  The  Administrator,  in 
turn,  has  redelegated  this  authority  to 
the  Deputy  Administrator  pursuant  to 
28  CFR  0.104. 

This  surveillance  list  may  be  revised 
as  appropriate.  The  list  will  be  re- 
published as  changes  occur.  While 
publication  in  the  Federal  Register 
satisfies  the  notification  requirements 
for  the  Surveillance  List,  DEA  is 
attempting  to  disseminate  the  list  as 
widely  as  possible.  Therefore,  copies  of 
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the  list  will  be  sent  to  appropriate 
industry  associations  and  trade  journals, 
and  to  the  extent  practical,  to  individual 
manufacturers  and  distributors  of 
"laboratory  supplies."  In  addition,  a 
current  surveillance  list  will  be 
available  on  the  DEA  homepage  at  http:/ 
/www.usdoj  .gov/dea/. 

Small  Business  Impact  and  Regulatory 
Flexibility  Concerns 

The  proposed  Special  Surveillance 
List  applies  to  all  individuals  and  firms 
which  distribute  the  listed  chemicals 
and  laboratory  supphes  (chemicals, 
products,  materials,  or  equipment)  on 
the  list.  The  notice  does  not  impose  any 
recordkeeping  or  reporting  requirements 
for  any  of  the  laboratory  supplies  which 
are  not  listed  chemicals.  Thus  the 
suveillance  list  will  have  a  negligible 
impact  on  affected  parties. 

The  notice  serves  two  purposes.  First, 
it  informs  individuals  and  firms  of  the 
potential  use  of  the  items  on  the  list  for 
the  production  of  listed  chemicals  and 
ilhcit  drugs.  Second,  it  advises 
individuals  and  firms  that  civil 
penalties  may  be  imposed  on  them  if 
they  distribute  a  laboratory  supply  to  a 
person  anytime  after  the  two  week 
period  following  receipt  of  written 
notification  by  the  Attoney  General  that 
the  person  has  used,  attempted  to  use, 
or  distributed  the  laboratory  supply 
further  for  the  unlawful  production  of 
controlled  substances  or  listed 
chemicals. 

DEA  chose  to  limit  the  number  of 
chemicals  on  the  proposed  Special 
Surveillance  List  to  those  most 
frequently  used  in  the  clandestine 
production  of  controlled  substances  or 
listed  chemicals.  Limiting  the  number  of 
chemicals  on  the  Ust  minimizes  the 
impact  on  wholesalers  and  retailers  of 
the  chemicals. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  proposed 
notice  has  been  drafted  in  a  manner 
consistent  with  the  principles  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.].  This  proposed  notice  will 
provide  an  increased  level  of  law 
enforcement  control  to  prevent  the 
diversion  of  laboratory  supplies  used  for 
the  production  of  listed  chemicals  and 
controlled  substances.  It  will  not 
however  impose  any  new  regulatory 
burden  on  the  public.  This  proposed 
notice  fulfills  the  requirement  imposed 
by  section  205  of  the  Methamphetamine 
Control  Act  (MCA)  of  1996  that  the 
Attorney  General  shall  publish  a  special 
surveillance  list  which  contains 
chemicals,  products,  materials,  or 
equipment  used  in  the  manufacture  of 
listed  chemcials  and  controlled 
substances.  A  copy  of  this  proposed 


notice  has  been  provided  to  the  Chief 
Counsel  for  Advocacy  at  the  Small 
Business  Administration. 

This  proposed  notice  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866.  This  proposed 
notice  has  not  been  determined  to  be  a 
significant  action.  Therefore,  this 
proposed  notice  has  not  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget. 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been 
determined  that  this  proposed  notice 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

This  proposed  notice  will  not  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  proposed  notice  is  not  a  major 
rule  as  defined  by  Section  804  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed 
notice  will  not  result  in  an  annual  effect 
on  the  economy  of  $100,000,000  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  vdth  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  July  24,  1998. 
Donnie  R.  Marshall, 
Acting  Deputy  Administrator. 
IFR  Doc.  98-31962  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

agency:  Notice  of  Information 
Collection  Under  Review;  Extension  of 
a  currently  approved  collection. 

Drug  Court  Grantee  Data  Collection 
Survey 

The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  requpst 
for  review  and  clearance  in  accordance 


with  ftie  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  26, 1998,  allowing 
for  a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  December  31, 1998.  This 
proctfts  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarded  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
fi-om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utifity,  and 
clari^  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collettion  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Drug  Courts  Grantee  Data  Collection 
Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
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Form  Number:  none.  Drug  Courts 
Program  Office,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  Local  or  Tribal. 

Other:  none.  This  survey  will  assist  in 
the  National  Evaluation  of  Drug  Courts. 
The  data  to  be  collected  will  assist  in 
determining  the  effectiveness  of  those 
grants  and  the  information  will  be 
shared  with  the  drug  court  field  to 
improve  program  quality. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  300  respondents  to 
complete  a  1-1.5  hour  survey  semi- 
annually. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  600  annual  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  November  24,  1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

[FR  Doc.  98-31899  Filed  11-30-98;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Program 

Office  for  Victims  of  Crime;  Agency 
Information  Collection  Activities: 
Extension  of  a  Currently  Approved 
Collection;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired). 

Victims  of  Crime  Act,  Crime  Assistance 
Grant  Program,  Sub-Grant  Award 
Report 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 


Register  on  August  28,  1998,  allowing 
for  a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  December  31,  1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

■I  Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850,  1001  G 
Street,  NW,  Washington.  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Victims  of  Crime,  Crime  Victim 
Assistance  Grant  Program,  Subgrant 
Award  Report. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  OJP  Admin  Form 
7390/2A  (Rev.  11-95)  Office  of  Justice, 
United  States  Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Government. 

Other:  none.  The  information 
requested  is  necessary  to  ensure 
compliance  with  statutory  criteria 
which  allows  the  Director  of  OVC  to 
collect  performance  data  from  recipients 
of  VOCA  victim  assistance  grant  funds. 
The  affected  public  include  up  to  57 
states  and  territories  administering  the 
crime  victim  assistance  provisions  of 
the  Victims  of  Crime  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  53  respondents  to 
complete  a  3  minute  subgrant  award 
report,  however  a  State  can  be 
responsible  for  entering  subgrant  data 
for  as  many  as  186  programs  to  as  few 
as  10  programs.  Additionally.  4 
respondents  will  be  submitting  14 
subgrant  award  reports  manually, 
estimated  time  2  hours  per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  The  combined  estimated 
hours  (manual  and  electronic 
submission)  for  the  57  respondents  to 
submit  information  is  189  hours  (159 
electronic  submissions  +28  hours 
manual  submissions). 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  850, 
Washington  Center,  1001  G  Street.  NW, 
Washington,  DC  20530. 

Dated:  November  24,  1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  98-31898  Filed  11-30-98:  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health: 
Notice  of  Meeting. 

summary:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH),  established  under 
Section  7  of  the  Occupational  Safety 
and  Health  Act  of  1970  to  advise  the 
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Secretary  of  Labor  on  issues  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  in  the  United 
States,  will  meet  in  New  Orleans, 
Louisiana. 

DATES:  The  Committee  will  meet:  on 
January  13,  1999,  from  9:00  a.m.  until 
approximately  5:00  p.m.  and  on  January 
14,  1999,  from  8:30  a.m.  until 
approximately  5:00  p.m. 
ADDRESSES:  The  Committee  will  meet  in 
the  Carmen/Otello  Rooms  at  the  Best 
Western  Inn  on  Bourbon,  541  Bourbon 
Street,  New  Orleans,  LA  70130; 
telephone  (504)  524-7611. 

Mail  comments,  views,  or  statements 
in  response  to  this  notice  to  Larry 
Liberatore,  Maritime  Facilitator,  Office 
of  Maritime  Standards,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3621, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Phone:  (202) 
693-2086;  fax:  (202)  693-1663. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA;  Phone  (202)  693-1999. 
SUPPt-EMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  MACOSH  at  the 
time  and  place  indicated  above. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  Theda  Kenney  at 
(202)  693-2222  no  later  than  January  5, 
1999,  to  obtain  appropriate 
accommodations. 

Meeting  Agenda 

'   This  meeting  will  include  discussion 
of  the  OSHA  shipyard  strategic  planning 
goals;  vertical  tandem  lifts  in  the  marine 
cargo  handling  environment;  ship 
scrapping  initiatives  and  developments; 
training  partnerships;  and  a  general 
OSHA  update  (including  a  standards 
update  and  an  update  on  the  shipyard 
fire  protection  negotiated  rulemaking 
committee).  MACOSH  subgroups  will 
also  present  overviews  of  their 
activities. 

Public  Participation 

Written  data,  views,  or  comments  for 
Iqonsideration  by  MACOSH  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  copies,  to 
Larry  Liberatore.  Submissions  received 
by  December  31,  1998,  will  be  provided 
tp  the  members  of  the  committee  and 
iwill  be  included  in  the  record  of  the 
meeting.  Requests  to  make  oral 
presentations  to  the  Committee  may  be 
granted  if  time  permits.  Anyone  wishing 
to  make  an  oral  presentation  to  the 
Committee  on  any  of  the  agenda  items 
noted  above  should  notify  Larry 
Liberatore.  The  request  should  state  the 


amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  content  of  the 
presentation. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655,  656),  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington,  DC  this  25th  day  of 
November  1998. 
Charles  N.  j[effi«ss. 
Assistant  Secretary  oflxibor. 
|FR  Doc.  98-31947  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  [98-167] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  Prospective  Patent 

License. 


SUMMARY:  NASA  hereby  gives  notice 
that  Eclypse  International  Corporation 
of  Ontario,  California,  has  applied  for  an 
exclusive  hcense  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  KSC-11866  entitled 
"Non-Intrusive  Impedance-Based  Cable 
Tester,"  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Kennedy  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beth  A.  Vrioni,  John  F.  Kennedy  Space 
Center,  Mail  Code  MM-E,  Kennedy 
Space  Center,  FL  32899,  telephone  (407) 
867-6225. 

Dated:  November  23,  1998. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc  98-31868  Filed  11-30-98;  8:45  am] 
BILUNG  CODE  7510-01-P 


SUMMARY:  NASA  hereby  gives  notice 
that  the  partnership  of  Joel  D.  Goldhar 
and  Jonathan  E.  Jaffe,  of  Chicago, 
Illinois,  has  applied  for  an  exclusive 
patent  license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
Number  5,499,294,  entitled  "Digital 
Camera  with  Apparatus  for 
Authentication  of  Images  Produced  from 
an  Image  File,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  hcense  to  Messrs.  Goldhar  and 
Jaffe  should  be  sent  to  John  H.  Kusmiss, 
Assistant  Patent  Counsel  of  the  NASA 
Management  Office  at  the  Jet  Propulsion 
Laboratory.    . 

DATES:  Responses  to  this  notice  must  be 
received  by  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H  Kusmiss,  Patent  Attorney,  NASA 
Maaagement  Office-JPL,  4800  Oak 
Grove  Drive.  Mail  Stop  180-801, 
Pasadena,  CA  91109.  telephone  (818) 
354-7770. 

Dated:  November  23,  1998. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  98-31866  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  [98-165] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  Prospective  Patent. 

License. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  [98-166] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Polaroid  Corporation,  of  Memorial 
Drive.  Cambridge,  Massachusetts  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  Number 
5,499,294,  entitled  "Digital  Camera  with 
Apparatus  for  Authentication  of  Images 
Produced  from  an  Image  File,"  which  is 
assigned  to  the  United  States  of  America 
as  Represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
tha  prospective  grant  of  a  license  to 
Polaroid  Corporation  should  be  sent  to 
John  H.  Kusmiss.  Assistant  Patent 
Counsel  of  the  NASA  Management 
Office  at  the  Jet  Propulsion  Laboratory. 
DATES:  Responses  to  this  notice  must  be 
received  by  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Kusmiss,  Patent  Attorney,  NASA 
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Management  Office-JPL,  4800  Oak 
Grove  Drive,  Mail  Stop  180-801. 
Pasadena,  CA  91109,  telephone  (818) 
354-7770. 

Dated:  November  23, 1998. 
Edward  A.  Franlde, 

Genera]  Counsel. 

(FR  Doc.  98-31867  Filed  11-30-98;  8:45  ami 

BILUNG  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services— Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  NaUonal  Archives  and 
Records  Administration  (NARA) 
pubhshes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  vmting  on  or  before  January 
15,  1999.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  die  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 


Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.  nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM).  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)  713- 
7110.  E-mail: 

records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  tbis 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their  adminis- 
trative use  by  the  agency  of  origin,  the 
rights  of  the  Government  and  of  private 
persons  directly  affected  by  the 
Government's  activities,  and  whether  or 
not  they  have  historical  or  other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 


schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandiun  for  the  schedule,  it  too  in- 
cludes information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(Nl-167-98-2,  2  items,  2  temporary 
items).  Records  of  die  NIST  Library  in 
Boulder,  Colorado.  The  records  consist 
primarily  of  correspondence,  reports, 
memorandums,  meeting  minutes,  and 
expenditure  reports  that  document 
Library  operations  during  the  period 
1955  to  1971. 

2.  Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-99-2.  3  items. 
3  temporary  items).  Records  relating  to 
agreements  and  memorandums  of 
understanding  between  NOAA  and 
other  public  and  private  entities 
covering  data  sharing,  technical 
assistance,  and  other  program  support 
responsibilities.  The  records  include 
agreements,  backgroimd  and  progress 
reports,  change  and  revision 
documentation,  and  correspondence 
and  other  reports  related  to  the 
agreements.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

3.  Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-99-4,  6  items, 
6  temporary  items).  Records  relating  to 
National  Weather  Service  sites  at 
airports.  Included  are  photographs  of 
equipment  and  buildings,  maps,  cost 
estimates.  Federal  Aviation 
Administration  permits,  licenses  for 
using  real  property,  site  engineering 
drawings,  notices  of  proposed 
construction  or  alteration,  and  related 
correspondence.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

4.  Department  of  Defense,  Defense 
Logistics  Agency  (N 1-361-99-1,  6 
items,  6  temporary  items).  Electronic 
copies  of  records  relating  to  contracts 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  were 
previously  approved  for  disposal. 

5.  Department  of  Health  and  Human 
Services,  National  Institutes  of  Health 
(Nl-443-98-1,  7  items,  7  temporary 
items).  Microfilmed  copies  of 
prescriptions.  This  schedule  also  in- 
creases the  retention  period  for  logs, 
requisitions,  and  other  pharmacy 


Federal  Register /Vol.  63,  No.  230  /  Tuesday,  December  1,  1998 /Notices 


66205 


rce,  National 


ce.  National 


records  which  were  previously 
approved  for  disposal. 

6.  Department  of  Health  and  Hiunan 
Services.  National  Institutes  of  Health 
(Nl-443-98-2,  4  items,  4  temporary 
items).  Forms  and  attendance  records 
relating  to  radiation  safety  training.  This 
schedule  also  increases  the  retention 
period  for  records  relating  to  the 
handling  of  radioactive  material  which 
were  previously  approved  for  disposal. 

7.  Department  of  Justice,  Executive 
Office  of  the  United  States  Attorneys 
(Nl-60-99-1,  5  items,  2  temporary 
items).  Input  documents  and  ad  hoc 
reports  associated  with  automated  case 
management  systems  used  to  record 
case  status  and  compile  statistical 
reports.  The  annual  compiled  national 
data  set,  with  documentation,  and 
annual  statistical  reports  eire  proposed 
for  permanent  retention. 

8.  Department  of  Justice,  United 
States  Attorney  District  Offices  (Nl- 
118-99-1,  6  items,  6  temporary  items). 
Automated  case  management  systems 
used  to  record  case  status  and  compile 
statistical  reports.  Aimual  compilations 
of  data  accumulated  by  the  Executive 
Office  of  the  United  States  Attorneys  are 
proposed  for  permanent  retention  in 
schedule  number  Nl-60-99-1  (item  7  of 
this  notice). 

9.  Department  of  Justice,  Office  of  the 
Solicitor  General  (N 1-60-98-11,  2 
items,  2  temporary  items).  Docket  cards 
dating  between  1927  and  1992,  and  a 
subsequent  electronic  tracking  system, 
which  serve  as  an  index  to  cases 
jeferred  to  the  Solicitor  General.  The 
OSG  returns  case  files  to  the  originating 
litigation  division  upon  completion  of 
pSG  action  so  the  cards  and  tracking 
isystem  do  not  serve  as  an  index  to  OSG 
records. 

10.  Etepartment  of  Justice, 
Immigration  and  Naturalization  Service 
pvJl-85-99-1,  2  items,  2  temporary 
items).  Reduction  in  retention  period  of 
clinical  records  of  illegal  aliens  detained 
at  INS  Servicing  and  Processing  Centers, 
which  were  previously  approved  for 
disposal.  The  request  also  includes 
electronic  copies  of  records  created 
using  electronic  mail  and  word  process- 
ing. 

11.  Department  of  the  Treasury, 
United  States  Secret  Service  (Nl-87- 
68-1, 1  item,  1  temporary  item). 
Investigative  case  files  of  the  Inspection 
Division  where  the  investigation  reveals 
that  the  office  having  jurisdiction  is  the 
Office  of  Investigations.  Procedurally  or 

;  historically  significant  case  files  of  the 
Office  of  Investigations  are  permanent 
in  a  previously  approved  schedule. 

12.  E)epartment  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-98-4,  6  items,  6  temporary  items). 


Files  relating  to  appUcations  for  grants 
to  providers  of  services  for  the 
homeless,  including  funds  for 
acquisition  of  facilities,  purchase  of 
vans,  and  per  diem  expenses.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

13.  Environmental  Protection  Agency, 
Office  of  Pesticide  Programs  (Nl-412- 
95-2,  48  items,  43  temporary  items). 
Electronic  and  textual  records  that 
document  review  and  approval 
processes  relating  to  the  registration  of 
pesticides,  including  electronic  copies 
of  documents  created  using  electronic 
mail  and  word  processing.  Temporary 
records  include  Pesticide  Registration 
Documents  and  Reregistration  Case 
Files,  Notice  of  Supplemental 
Distribution  of  Registered  Product, 
Novel  Microbial  Pesticide  Files,  Child- 
Resistant  Packaging  Files,  Pesticide 
Chemical  Inert  Ingredient  Master  Files, 
Reregistration  Fees  Case  Files,  Pesticide 
Registration  Maintenance  Fee  Records, 
Company  Name  and  Address 
Correspondence  Files,  Requests  for  EPA 
Company  Number,  Laboratory  Test 
Reports,  and  the  Pesticide  Product  Label 
System.  Series  proposed  for  permanent 
retention  include  the  Endangered 
Species  Map  Files,  Label  Use 
Information  System  Files,  Established 
Tolerances  Files,  State  Plans  for 
Applicator  Certification  Files,  and 
Prehminary  Qualitative  Biological 
Usage  Analysis  of  Pesticide  Active 
Ingredients  Files. 

14.  Export-Import  Bank  (Nl-275-98- 
1, 1  item,  1  temporary  item).  Draft  loan 
agreements  reflecting  technical  changes. 
Records  relating  to  policy  issues, 
minutes  of  meetings,  and  final  loan 
cases  are  permanent  in  a  previously 
approved  schedule. 

15.  National  Aeronautics  and  Space 
Administration  (Nl-255-97-1,  22 
items,  22  temporary  items).  Magnetic 
tapes  pertaining  to  the  Pioneer  10, 
Pioneer  11,  and  Pioneer  12  spacecraft 
projects.  The  records  consist  of  master 
data  record  tapes  containing  real-time 
telemetry  data  and  electronic 
information  concerning  spacecraft 
location  during  orbit  (trajectory  and 
engineering  data). 

16.  National  Science  Foundation, 
Agency-wide  (Nl-307-98-1,  2  items,  2 
temporary  items).  Reduction  in 
retention  period  for  Congressional 
Correspondence  Files  and  Congressional 
Correspondence  Routing  Sheet  Files, 
which  were  previously  approved  for 
disposal.  Records  consist  of 
correspondence  from  the  Congress  with 
replies  from  NSF  and  a  reference  card 
file  to  incoming  correspondence  from 
the  Congress. 


17.  President's  Advisory  Board  on 
Race  (N 1-220-99-1, 17  items,  6 
temporary  items).  Audio  and  video 
tapos  of  meetings  for  which  written 
transcripts  were  created,  routine 
administrative  correspondence, 
calendars  and  invitations,  and  web  site 
and  related  design  and  management 
records.  Also  proposed  for  disposal  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Transcripts  of  meetings, 
reports,  general  correspondence,  and 
other  program  records  are  proposed  for 
permanent  retention. 

18.  Securities  and  Exchange 
Commission,  Office  of  International 
Affairs  and  Office  of  Investor  Education 
and  Assistance  (Nl-266-98-1, 10  items, 
10  temporary  items).  Routine 
correspondence,  such  as  public 
inquiries  and  complaints  and  SEC 
requests  for  information  from  foreign 
governments,  including  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing; 
requests  for  technical  assistance  from 
the  United  States  Agency  for 
International  Development;  paper 
working  copies  of  foreign  utiUty 
company  reports  filed  electronically; 
commercial  and  financial  information 
submitted  in  confidence;  and  duplicate 
copies  of  records  relating  to  treaty 
negotiations  with  Switzerland  (originals 
are  held  as  permanent  by  the 
Department  of  State). 

Dated:  November  24,  1998. 
Michael ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

IFR  Doc.  98-31979  Filed  11-30-^8;  8:45  am] 
BILLING  COOC  751S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACJION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
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individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  this  matter  may  be  obtained 
by  contacting  the  Endowment's  TDD 
terminal  on  (202)  606-6282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  fi-om  a  person  and  privileged 
or  confidential  and/ or  information  of  a 
personal  nature  the  disclosiare  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  December  1, 1998. 
Time:  9:00  a.m.  to  5.00  p.m. 
floom:  415. 
Program:  This  meeting  will  review 

applications  for  the  National  Heritage 
Preservation  Program,  submitted  to  the 
Division  of  Preservation  and  Access  at 
the  July  1,1998  deadline. 

2.  Date:  December  4.  1998. 
Time:  9:00  a.m.  to  5:00  p.m. 
floom;  415. 
Program:  This  meeting  will  review 

applicaUons  for  the  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1 
1998  deadline. 

3.  Date:  December  7,  1998. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

applications  for  Education  Development 
and  Demonstration  in  Literature  and  the 
Arts,  submitted  to  the  Division  of 
Research  and  Education  at  the  October 
15, 1998  deadline. 

4.  Date:  December  8,  1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
floom;  315. 
Program:  This  meeting  will  review 

applications  for  Collaborative  Research 
in  Music  and  Literature,  submitted  to 
the  Division  of  Research  and  Education 
at  the  September  1,  1998  deadline. 

5.  Date:  December  9,  1998. 
Time:  8;30  a.m.  to  5:00  p.m. 
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Room:  430. 

Program:  This  meeting  will  review 
appUcations  for  Education  Development 
and  Demonstration  in  World  History 
and  Geography,  submitted  to  the 
Division  of  Research  and  Education  at 
the  October  15.  1998  deadline. 

6.  Date:  December.  10,  1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
floom.- 315. 
Program.- This  meeting  will  review 

apphcations  for  Collaborative  Research 
in  African,  Pacific,  and  Asian  Studies, 
submitted  to  the  Division  of  Research 
and  Education  at  the  September  1,  1998 
deadline. 

7.  Date:  December  11,  1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
floom.- 415. 
Program:  This  meeting  will  review 

applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  at  the  November  2 
1998  deadline. 

8.  Date:  December  11,  1998. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

applications  for  Education  Development 
and  Demonstration  in  Civics  and 
Philosophy,  submitted  to  the  Division  of 
Research  and  Education  at  the  October 
15,  1998  deadline. 

9.  Date:  December  11,  1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 
Program:  This  meeting  will  review 

applications  for  Collaborative  Research 
in  Philosophy  and  History  of  Science, 
submitted  to  the  Division  of  Research 
and  Education  at  the  September  1. 1998 
deadline. 

10.  Dafe:  December  14,  1998. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

apphcations  for  Education  Development 
and  Demonstration  in  Western 
Civihzation,  submitted  to  the  Division 
of  Research  and  Education  at  the 
October  15. 1998  deadline. 

11.  Dafe;  December  16,  1998. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 
Program:  This  meeting  will  review 

apphcations  for  Education  Development 
and  Demonstration  in  American  Studies 
I,  submitted  to  the  Division  of  Research 
and  Education  at  the  October  15,  1998 
deadline. 
Nancy  E.  Weiss, 

Advisory  Committee  Management  Officer 
(FR  Doc.  98-31980  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 


SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  irtformation 
collection:  10  CFR  Part  36— Licenses 
and  Radiation  Safety  Requirements  for 
Irradiators. 

2.  Current  OMB  Approval  Number- 
3150-0158. 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  10-year  resubmittal  of  the 
information  for  renewal  of  the  license. 
In  addition,  recordkeeping  must  be 
performed  on  an  on-going  basis,  and 
reports  of  accidents  and  other  abnormal 
events  must  be  reported  on  an  as- 
necessary  basis. 

4.  Who  is  required  or  asked  to  report: 
Irradiators  licensed  by  NRC  or  an 
Agreement  State. 

5.  The  number  of  annual  respondents: 
32  NRC  licensees  and  64  Agreement 
State  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  44,768  (approximately  466  per 
licensee). 

7.  Abstract:  10  CFR  Part  36  contains 
requirements  for  the  issuance  of  a 
license  authorizing  the  use  of  sealed 
sources  containing  radioactive  materials 
in  irradiators  used  to  irradiate  objects  or 
materials  for  a  variety  of  purposes  in 
research,  industry,  and  other  fields.  The 
subparts  cover  specific  requirements  for 
obtaining  a  hcense  or  hcense 
exemption;  design  and  performance 
criteria  for  irradiators;  and  radiation 
safety  requirements  for  operating 
irradiators,  including  requirements  for 
operator  training,  written  operating  and 
emergency  procedures,  personnel 
monitoring,  radiation  surveys, 
inspection,  and  maintenance.  Part  36 
also  contains  the  recordkeeping  and 
reporting  requirements  that  are 
necessary  to  ensure  that  the  irradiator  is 


NUCLEAR  I 
COMMISSK 


SUMMARY:  T 
submittal  tc 
continued  £ 


Federal  Register /Vol.  63.  No.  230 /Tuesday,  December  1,  1998 /Notices 


66207 


being  safely  operated  so  that  it  poses  no 
danger  to  the  health  and  safety  of  the 
general  public  and  the  irradiator 
employees. 

Submit,  by  February  1. 1999. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 
I  2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW,  (Lower  Level), 
Washington,  DC.  0MB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/NEWS/OMB/ 
index.html).  The  document  v«ll  be 
available  on  the  NRC  home  page  site  for 
BO  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  SheUon,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
:BJSl@NRC.GOV. 

[    Dated  at  Rockville,  Maryland,  this  23rd  day 
'of  November,  1998. 
1    For  the  U.S.  Nuclear  Regulatory 
iCommission. 
!f  renda  Jo.  Sbelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

tFR  Doc.  98-31934  Filed  11-30-98;  8:45  am] 
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i  NUCLEAR  REGULATORY 

COMMISSION 
I 
I  Agency  Information  Collection 

Activities:  Proposed  Collection; 

Comment  Request 

j  AGENCY:  U.  S.  Nuclear  Regulatory 

I  Commission  (NRC). 
ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
Jjublic  comment. 

iSUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
[continued  approval  of  information 


collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants". 

2.  Current  OMB  approval  number: 
3150-0155. 

3.  How  often  the  collection  is 
required:  One-time  submission  with 
application  for  renewal  of  an  operating 
license  for  a  nuclear  power  plant  and 
occasional  collections  for  holders  of 
renewed  licenses. 

4.  Who  is  required  or  asked  to  report: 
Commercial  nuclear  power  plant 
licensees  who  wish  to  renew  their 
operating  licenses. 

5.  The  number  of  annual  respondents: 
1-2  respondents  based  on  an  estimate  of 
4  renewal  applications  during  the 
requested  3 -year  clearance  period. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  Approximately  89,333  hours 
(85,333  hours  one-time  reporting  burden 
and  4,000  hours  recordkeeping  burden). 

7.  Abstract:  10  CFR  Part  54  of  the  NRC 
regulations,  "Requirements  for  Renewal 
of  Operating  Licenses  for  Nuclear  Power 
Plants,"  specifies  the  procedures, 
criteria,  and  standards  governing 
nuclear  power  plant  Ucense  renewal, 
including  information  submittal  and 
recordkeeping  requirements,  so  that  the 
NRC  may  make  determinations 
necessary  to  promote  the  health  and 
safety  of  the  public. 

Submit,  by  February  1, 1999. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/NEWS/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 


Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  SheUon,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33. 
Washington.  DC.  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BIS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  Npvember,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Michael  D.  Collins, 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 
|FR  Doc.  98-31935  Filed  11-30-98:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-412] 

Duquesne  Light  Company,  Ohio 
Edison  Company,  Ttie  Cleveland 
Electric  Illuminating  Company;  The 
Toledo  Edison  Company;  htotice  of 
Withdrawal  of  Application  For 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  Duquesne  Light 
Company,  et  al.  (the  licensee)  to 
withdraw  its  October  16,  1998, 
application  for  proposed  amendment  to 
Facihty  Operating  License  No.  NPF-73 
for  the  Beaver  Valley  Power  Station, 
Unit  No.  2,  located  in  Beaver  County, 
Pennsylvania. 

The  proposed  amendment  would 
have  extended  on  a  one-time  only  basis, 
the  surveillance  interval  for  technical 
specifications  4. 8. 1.1. lb  and  4.8.1.2 
until  the  first  entry  into  Mode  4 
following  the  seventh  refueling  outage 
(2R7),  but  not  later  than  May  1,  1999. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  4, 
1998  (63  FR  59591).  However,  by  letter 
dated  November  10,  1998,  the  licensee 
wiihdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  October  16,  1998,  and 
the  Ucensee's  letter  dated  November  10, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
IDocument  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  B.  F.  Jones  Memorial 
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Library,  663  Franklin  Avenue. 
Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Donald  S.  Brinkman. 
Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects— I/U,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  98-31932  Filed  11-30-98;  8:45  am] 
BILLING  CODE  75aO-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-302] 

Florida  Power  Corporation;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  the  Florida  Power 
Corporation  (FPC)  to  withdraw  its 
October  31.  1997.  appUcation  for  an 
amendment  to  Facility  Operating 
License  No.  DPR  72.  issued  to  FPC  for 
operation  of  the  Crystal  River  Nuclear 
Generating  Unit  3  (CR3)  located  in 
Citrus  County,  Florida.  Notice  of 
consideration  of  issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  November  12,  1997 
(62  FR  60735). 

The  proposed  amendment  would 
have  revised  the  CR3  Technical 
Specifications  (TS)  relating  to  decay 
heat  removal  requirements  in  Mode  4. 
The  proposed  modification  would  have 
revised  the  TS  and  associated  Bases  to 
require  in  Mode  4,  one  operable 
emergency  feedwater  (EFW)  train  and 


associated  equipment,  including  the 
EFW  tank,  emergency  feedwater 
initiation  and  control  actuation 
instrumentation  for  EFW,  post  accident 
monitoring  instrumentation,  and  the 
turbine  bypass  valves.  Additionally,  the 
TS  and  associated  Bases  would  have 
been  revised  to  require  in  Mode  4,  a 
low-pressure  injection  (LPI)  train, 
dedicated  to  the  borated  water  storage 
tank,  and  to  reflect  that  the  available 
loops  for  decay  heat  removal  do  not 
include  this  dedicated  LPI  train. 
Editorial  changes  would  also  have  been 
made  to  clarify  the  description  of  Mode 
4  accidents  requiring  emergency  core 
cooling  system  injection,  and  to  revise 
the  title  of  TS  limiting  condition  for 
operation  3.7.5. 

FPC's  letter  of  November  18.  1998, 
informed  the  staff  that  the  request  was 
being  withdrawm  because  the  NRC  staff 
had  indicated  that  the  subject  of  reactor 
decay  heat  removal  requirements  during 
Mode  4  operation  would  be  treated  as  a 
generic  industry  issue.  In  this  letter, 
FPC  committed  to  continue  to  maintain 
administrative  controls  for  the 
additional  equipment  and  capability  to 
remove  decay  heat  identified  in  the 
October  31, 1997,  request  during  Mode 
4  operation  of  CR-3. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  October  31. 1997.  and 
FPC's  withdrawal  letter  dated  November 
18.  1998.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gebnan  Building, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  the  Coastal  Region  Library, 
8619  W.  Crystal  Street,  Crystal  River, 
Florida. 

NRC  Export  License  Application 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  A.  Wiens, 

Senior  Project  Manager,  Project  Directorate 
11-3,  Division  of  Reactor  Projects— l/Il,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-31936  Filed  11-30-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  To  Export 
Special  Nuclear  Material 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
followdng  application  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  N.W., 
Washington,  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  pubhcation  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
D.C.  20520. 

The  information  concerning  the 
apphcation  follows. 


Name  of  applicant,  date  of  application,  date  re- 
ceived, application  No. 


Transnuctear,  Inc.,  October  30,  1998.  November 
2,  1998,  XSNM03060. 


Description  of  material 


Material  type 


High-enriched  Uranium 
(93.3%). 


Total  qty 


130.65  kg 


End  use 


Production  of  medical 
isotopes. 


Country 


Canada. 


For  the  Nuclear  Regulatory  Commission. 
Dated  this  24th  day  of  November  1998  at 
Rockville,  Maryland. 

Ronald  D.  Hauber, 

Director,  Division  of  Nonproliferation, 
Exports  and  Multilateral  Relations,  Office  of 
International  Programs. 
IFR  Doc.  98-31929  Filed  11-3(K98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Company; 
Notice  of  Withdrawal  of  Application 
For  Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  March  21.  1996, 


application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7  for  the  North  Anna  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  County,  Virginia. 

The  proposed  amendments  would 
have  clarified  the  requirements  for 
testing  charcoal  adsorbent  in  the  Waste 
Gas  Charcoal  Filter  System,  the  Control 
Room  Emergency  Habitability  System, 
and  the  Safeguards  Area  Ventilation 
System. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  A 
the  Federal  R 

(61  FR  18175; 
November  23 
withdrew  the 
For  further 
action,  see  th( 
amendment  d 
the  licensee's 
1998,  which  i 
for  license  an 
docimients  ai 
inspection  at 
Document  Re 
2120  L  Street 
and  at  the  loc 
located  at  Th 
Special  Colle 
University  of 
Virginia  229C 

Dated  at  Roc 
of  November,  1 

FortheNucl 
Nageswaran  K 

Project  Managi 
Division  ofRec 
Nuclear  Reacti 
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d,  this  24th  day 
Commission. 

:t  Directorate 
•.ts—I/U.  Office 

0-98;  8:45  am) 


'0(b)  "Public 
ication". 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  24,  1996 
(61  PR  18175).  However,  by  letter  dated 
November  23,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  21, 1996,  and 
the  licensee's  letter  dated  Novembef  23, 
1998,  which  withdrew  the  appUcation 
for  license  amendment.  The  above 
docimients  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  The  Alderman  Library, 
Special  Collections  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  November.  1998. 

For  the  Nuclear  Regulatory  Commission. 
Nageswaran  Kalyanam, 
Project  Manager,  Project  Directorate  U-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-31930  Filed  11-30-98;  8:45  am] 

MLUNO  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  November  30,  December 

7,  14,  and  21,  1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED 

Week  of  November  30 

Monday,  November  30 

gtOO  p.m. 

I    Meeting  on  DC  Cook  (Public  Meeting) 
'      (Contact:  John  Stang,  301-415-1345) 

Jt30  p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  December  7— Tentative 

Tuesday,  December  8 

{91:00  a.m. 

'  I  Briefing  on  EEO  Program  (Public  Meeting) 

(Contact:  Irene  Little,  301-415-7380) 
[il:00  a.m. 

Affirmation  Session  (Public  Meeting)  (if 
I       needed) 

klVeek  of  December  14— Tentative 

Tuesday,  December  1 5 

•<1 :00  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 


Week  of  December  1— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  December  21, 1998. 

The  Schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

***** 

ADDmiONAL  information:  By  a  vote  of 
5-0  on  November  22,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  (a)  Final  Rule,  Part 
2,  Subpart  J,  'Procedures  Applicable  to 
Proceedings  for  the  Issuance  of  Licenses 
for  the  Receipt  of  High-Level 
Radioactive  Waste  at  a  Geologic 
Repository',  (b)  International  Uranium 
(USA)  Corporation  Commission  Review 
Of  Presiding  Officer's  Memorandum  and 
Order  (Aug  19, 1998)  Dismissing 
Envirocare,  (c)  Final  Rule,  Part  2, 
Subpart  M;  Public  Notification, 
Availability  Documents  and  Records, 
Hearing  Requests  and  Procedures  for 
Hearings  on  License  Transfer 
Applications,  and  (d)  North  Atlantic 
Energy  Corporation  (Seabrook  Station 
Unit  No.  1);  Motion  to  Withdraw 
Applications  and  to  Terminate 
Proceedings"  (PUBLIC  MEETING)  be 
held  on  November  22,  and  on  less  than 
one  week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  November  27, 1998. 
William  M.  HiU.  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  98-32110  Filed  11-27-98;  3:01  pml 

BILUNQ  CODE  7590-01-M 


OFRCEOF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on  Thursday,  December  10, 
1998. 

The  meeting  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  PrevaiUng  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Fecferal  blue-collar  employees,  and  five 
representatives  fi-om  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  sepcirately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
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Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street. 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  November  24,  1998. 
John  F.  Leyden, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  98-31892  Filed  11-30-98;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

UW.  No.  IC-23545;  File  No.  812-11196] 

Aetna  Variable  Fund,  et  al.;  Notice  of 
Application 

November  23,  1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"; 
ACTION:  Notice  of  apphcation  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 


SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  Section  6(c) 
of  the  1940  Act  for  exemptions  from  the 
provisions  of  Sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  1940  Act,  and  Rules  6e- 
2(b){15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to  permit  shares 
of  any  ciurent  or  future  series  of  each 
Fund  and  shares  of  any  other 
investment  company  that  is  offered  as  a 
funding  medium  for  insurance  products 
and  for  wrhich  ALIAC,  Aeltus,  or  any  of 
their  affihates,  may  now  or  in  the  future 
serve  as  investment  adviser,  principal 
underwriter  or  administrator  (each  Fund 
and  such  other  investment  companies 
referred  to  collectively  as  the  "Funds") 
to  be  offered  and  sold  to,  and  held  by 
(1)  variable  annuity  and  variable  hfe 
insurance  separate  accounts  of  both 
affiliated  and  unaffiUated  Hfe  insurance 
companies  ("Participating  Insurance 
Companies"),  (2)  qualified  pension  and 
retirement  plans  held  outside  of  the 
separate  account  context  ("Qualified 
Plans"  or  "Plans"),  and  (3)  the 
investment  adviser  of  any  Fund  or  any 
of  the  Adviser's  affiliates  (the  "Adviser" 
and  collectively,  the  "Advisers"). 
APPLICANTS:  Aetna  Variable  Fund,  Aetna 
Income  Shares,  Aetna  Variable  Encore 
Fund,  Aetna  Balanced  VP.  Inc.,  Aetna 
Generation  Portfolios,  Inc.,  Aetna 
Variable  Portfolios,  Inc.,  Aetna  Get 
Fund,  Portfolio  Partners,  Inc.,  Aetna  Life 
Insurance  and  Aimuity  Company 
("ALIAC")  and  Aeltus  Investment 
Management,  Inc.  ("Aeltus") 
(collectively,  the  "Appficants"). 


FILING  DATE:  The  apphcation  was 
originally  filed  on  June  25,  1998,  and  an 
amended  and  restated  apphcation  was 
filed  on  November  20, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  18,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
Apphcants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  ^Titer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  waiting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Amy  R.  Doberman, 
Aetna  Life  Insurance  and  Aimuity 
Company,  151  Farmington  Avenue, 
Hartford,  Connecticut  06156-8962. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dimphy,  Attorney,  or  Mark 
Amorosi,  Special  Counsel,  Office  oi 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
St.,  N.W.,  Washington,  D.C.  20549  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company. 
Aetna  Variable  Fund,  Aetna  hicome 
Shares,  Aetna  Variable  Encore  Fund, 
and  Aetna  Get  Fund  are  each  organized 
as  a  Massachusetts  business  trust.  Aetna 
Balanced  V.P.,  Inc.,  Aetna  Generation 
PortfoHos,  Inc.,  Aetna  Variable 
Portfolios,  Inc.,  and  Portfolio  Partners, 
Inc.,  are  each  organized  as  a  Maryland 
Corporation.  Certain  of  the  Funds  issue 
shares  in  multiple  series.  Additional 
series  of  these  Funds  may  be  established 
in  the  future. 

2.  ALIAC,  a  registered  broker-dealer 
and  member  of  the  National  Association 
of  Securities  Dealers,  Inc.,  serves  as  the 
investment  adviser  and  administrator 
for  Portfolio  Partners,  hic,  and  as  the 
principal  underwriter  for  each  Fund. 
Aeltus,  which  is  registered  with  the 
Commission  as  an  investment  adviser, 
serves  as  the  investment  adviser  and 


administrator  for  each  Fund  other  than 
PortfoUo  Partners,  Inc.  ALIAC  and 
Aeltus  are  both  indirect  wholly-owned 
subsidiaries  of  Aetna  Inc. 

3.  Shares  of  each  Fund  are  currently 
offered  to  separate  accounts  of  AUAC 
and  its  affihates  to  serve  as  the 
investment  medium  for  variable  annuity 
contracts  and  variable  life  insurance 
poUcies  issued  by  ALIAC  and  its 
affihates.  The  Funds  also  may  in  the 
future  offer  shares  of  their  existing  and 
future  series  to  separate  accounts  of 
other  insurance  companies,  including 
insurance  companies  that  are  not 
affihated  with  ALLAC,  to  serve  as  the 
investment  vehicle  for  various  types  of 
insurance  products,  which  may  include, 
among  others,  variable  aimuity 
contracts,  variable  group  Ufe  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  single  premium 
and  modified  single  premium  variable 
hfe  insurance  contracts,  and  flexible 
premium  variable  Ufe  insurance 
contracts  (collectively,  "Variable 
Contracts").  Insurance  companies 
whose  separate  account  or  accounts  may 
in  the  future  ovra  shares  of  the  Funds 
are  referred  to  herein  as  "Participating 
Insurance  Companies." 

4.  Each  Fund  may  offer  its  shares 
directly  to  Qualified  Plans  described  in 
Treasury  Regulation  §  1.817-5(f)(3)(iii). 
Fund  shares  sold  to  Quahfied  Plans 
would  be  held  by  the  trustee(s)  of  the 
Plan.  No  Adviser  will  act  as  investment 
adviser  to  any  Qualified  Plan  which 
purchases  shares  of  a  Fund  advised  by 
that  investment  adviser,  unless 
permitted  under  the  Employment 
Retirement  Income  Security  Act 
("ERISA"). 

5.  Shares  of  each  Fund  may  also  be 
offered  to  an  Adviser  or  any  of  its 
affiliates  for  purposes  of  providing 
necessary  capital  required  by  Section 
14(a)  of  the  1940  Act.  Any  shares  in  a 
Fund  purchased  by  an  Adviser  or  its 
affiliate  will  be  automatically  redeemed 
if  and  when  the  Adviser's  investment 
advisory  agreement  with  that  Fund 
terminates. 

Applicants'  Legal  Analysis 

1.  Apphcants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  exempting 
the  Applicants  and  the  Participating 
Insurance  Companies  and  their  separate 
accounts  (and,  to  the  extent  necessary, 
any  investment  adviser,  principal 
underwriter,  sponsor,  or  depositor  for 
such  accounts)  from  the  provisions  of 
Sections  9(a),  13(a),  15(a)  and  15(b) 
thereof,  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  each  Fund 
to  be  offered  and  sold  to,  and  held  by 
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(1)  variable  annuity  and  variable  life 
insurance  separate  accounts  of  the  same 
lifiB  insurance  company  or  of  any 
affiliated  life  insurance  company 
("mixed  funding");  (2)  separate 
aocoimts  of  unaffiliated  life  insurance 
companies  (including  both  variable 
annuity  and  variable  life  separate 
accounts)  ("shared  funding");  (3) 
Qualified  Plans;  and  (4)  any  Adviser  or 
its  affiUates. 

2.  In  connection  with  the  funding  of 
scheduled  premiiun  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust, 
Rule  6-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
management  investment  companies 
which  offer  their  shares  exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer  or  any  affiliated  life 
insurance  company.  Therefore,  the  relief 
granted  by  Rule  6-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  a  variable  annuity  or  a  flexible 
premium  variable  life  insurance 
separate  account  of  the  same  company 
or  an  affiliated  life  insurance  company. 
The  relief  granted  by  Rule  6e-2(b)(15) 
also  is  not  available  if  the  variable  Ufe 
insurance  separate  accoimt  owns  shares 
of  an  imderlying  fund  that  also  offers  its 
shares  to  separate  accoimts  of 
unaffiUated  life  insurance  companies, 
QuaUfied  Plans,  and  Advisers  or  their 
affiliates. 

1    3.  In  connection  with  the  funding  of 
flexible  premivun  variable  Ufe  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a).  15(a)  and  15(b) 
of  the  1940  Act.  These  exemptions  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offers  their  shares  exclusively  to 
separate  accoimts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
loffering  either  scheduled  or  flexible 
premiimi  variable  Ufe  insurance 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  Ufe  insurance  company. 
Therefore,  the  exemptions  provided  by 
Rule  6e-3(T)(b)(15)  are  available  if  the 
underlying  fund  is  engaged  in  mixed 
funding,  but  are  not  available  if  the 


underlying  fund  is  engaged  in  shared 
funding  or  sells  its  shares  to  Qualified 
Plans  or  Advisers  and  their  affiUates. 

4.  AppUcants  state  that  the  current  tax 
law  permits  the  Funds  to  increase  their 
asset  base  through  the  sale  of  shares  to 
Plans.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
separate  accounts  funding  variable 
contracts.  The  Code  provides  that  such 
contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  in  which  the 
underlying  assets  are  not  adequately 
diversified  as  prescribed  by  the 
Treasury  Department.  To  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  an  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  contain 
certain  exceptions  to  this  requirements, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  quaUfied  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insiu-ance  companies  in  connection 
with  their  variable  annuity  and  variable 
Ufe  insurance  contracts  (Treas.  Reg. 
§1.817-5(f)(3)(iii)). 

5.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  these  Treasury 
regulations.  AppUcants  assert  that, 
given  the  then  current  tax  law,  the  sale 
of  shares  of  the  same  underlying 
investment  company  to  separate 
accounts  and  to  Qualified  Plans  could 
not  have  been  envisioned  at  the  time  of 
the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

6.  AppUcants  request  relief  for  a  class 
or  classes  of  persons  and  transactions 
consisting  of  Participating  Insurance 
Companies  eind  their  separate  accoimts 
(and  Investment  advisers,  principal 
underwriters,  and  sponsors  or 
depositors  of  such  separate  accounts) 
investing  in  any  of  the  Funds. 

7.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  to  grant 
exemptions  from  the  provisions  of  the 
1940  Act,  and  rules  thereunder,  if  and 
to  the  extent  that  an  exemption  is 
necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  AppUcants 
assert  that  the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


intended  by  the  policy  and  provisions  of 
the  1940  Act. 

Disqualification 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiUated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii).  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibiUty  restrictions 
to  affiUated  individuals  or  companies 
that  directly  participate  in  the 
management  or  administration  of  the 
underlying  investment  company . 

9.  AppUcants  state  that  the  relief  from 
Section  9(a)  provided  by  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
Ught  of  the  poUcy  and  purposes  of 
Sections  9.  AppUcants  assert  that  it  is 
not.necessary  for  the  protection  of 
investors  of  the  purposes  fairly  intended 
by  the  poUcy  and  provisions  of  the  1940 
Act  to  apply  the  provisions  of  Section 
9(a)  to  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  managed,  administered,  or 
invested  in  by  that  organization. 
Applicants  also  assert  that  it  is 
unnecessary  to  apply  the  restrictions  of 
Section  9(a)  to  individuals  in  various 
unaffiliated  insurance  companies  (or 
affUiated  companies  of  Participating 
Insurance  Companies)  that  may  utiUze 
the  Funds  as  the  funding  medium  for 
variable  contracts. 

10.  AppUcations  maintain  that  there 
is  no  regulatory  purpose  in  extending 
the  monitoring  requirements  because  of 
mixed  or  shared  funding  and  sales  to 
Qifalified  Plans.  AppUcants  do  not 
expect  the  Participating  Insurance 
Companies  and  Qualified  Plans  to  play 
any  role  in  the  management  or 
administration  of  the  Funds.  Those 
individuals  who  participate  in  the 
management  or  administration  of  the 
Funds  will  remain  the  same  regardless 
of  which  separate  accounts,  insurance 
companies  or  QuaUfied  Plans  use  the 
Funds.  The  increased  monitoring  costs 
would  reduce  the  net  rates  of  return 
realized  by  contract  owners  and  Plan 
participants.  In  addition,  since  the  Plans 
are  not  investment  companies  and  will 
not  be  deemed  affiUated  by  virtue  of 


66212 


their  shareholdings,  no  additional  rehef 
is  required  with  respect  to  Qualified 
Plans. 

11.  Applicants  ftirther  state  that  no 
regulatory  purpose  is  served  by 
extending  the  Section  9(a)  monitoring 
requirements  in  the  context  of  the 
Funds  selling  shares  to  an  Adviser  or  its 
affiliate.  Rules  6e-2  and  6e-3(T)  provide 
relief  from  the  eligibility  restrictions  of 
Section  9(a)  only  for  officers,  directors 
or  employees  of  Participating  Insurance 
Companies  or  their  affiliates.  The 
eligibility  restrictions  of  Section  9(a) 
will  still  apply  to  any  officers,  directors 
or  employees  of  the  Adviser  or  an 
affiliate  who  participate  in  the 
management  or  administration  of  the 
Fund.  Applicants  maintain  that  the 
monitoring  requirement  should  not 
extend  to  all  officers,  directors,  and 
employees  of  the  Participating 
Insurance  Companies  and  their  affihates 
simply  because  the  Funds  sell  certain 
shares  to  an  Adviser  or  its  affiliate.  This 
monitoring  would  not  benefit  contract 
owners  and  Plan  participants  and  would 
only  increase  costs,  thereby  reducing 
net  rates  of  return. 
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Pass-Through  Voting 

12.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b}(15)(iii)  assimie  the  existence  of  a 
"pass-through  voting'  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account.  Rules  6e-2(b)(15)(iii)(A)  and 
6e-3(T)(b)(15){iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund  or  any  contract 
between  an  investment  company  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority, 
subject  to  certain  conditions.  In 
addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(iii)(A)(2)  provide  that  an 
insurance  company  may  disregard 
voting  instructions  of  contract  owners  in 
favor  of  any  change  in  the  investment 
company's  investment  policies, 
principal  underwriter  or  investment 
adviser,  provided  that  such  disregard  of 
voting  instructions  is  reasonable  and 
complies  with  the  other  provisions  of 
Rules  6e-2  and  6e-3(T). 

13.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  has 
important  elements  unique  to  insurance 
contracts;  and  is  subject  to  extensive 
state  regulations,  applicants  assert  that 
in  adopting  Rule  6e-2(b)(15)(iii),  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  policies, 
investment  advisers,  or  principal 


underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insiu-er  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission  therefore 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer." 
Applicants  state  that,  in  this  respect, 
flexible  premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premium  variable  life  insurance 
contracts;  therefore,  the  corresponding 
provisions  of  Rule  6e-3(T)  were  adopted 
in  recognition  of  the  same  factors. 

14.  Applicants  further  represent  that 
the  offer  and  sale  of  the  fund  shares  to    j. 
Qualified  Plans  and  Advisers  and  their 
affiliates  will  not  have  any  impact  on 
the  relief  requested  in  this  regard. 
Shares  of  the  funds  sold  to  Qualified 
Plans  would  be  held  by  the  trustees  of 
such  Plans.  The  exercise  of  voting  rights 
by  Qualified  Plans,  whether  by  the 
trustees,  by  participants,  or  by 
investment  managers  engaged  by  the 
Plans,  does  not  present  the  type  of 
issues  respecting  the  disregard  of  voting 
rights  that  are  presented  by  variable  life 
separate  accounts.  In  this  respect,  the 
voting  rights  to  be  exercised  by  the 
qualified  Plans  will  be  no  different  than 
the  exercise  of  voting  rights  with  respect 
to  "retail"  mutual  funds  that  are 
available  to  the  public.  Similariy,  the 
exercise  of  voting  rights  by  Advisers  and 
their  affihates  do  not  present  the  type  of 
issues  respecting  the  disregard  of  voting 
rights  that  are  presented  by  variable  life 
separate  accounts.  Accordingly, 
Applicants  note  that,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  Qualified  Plans  or  Advisers 
and  their  affiliates. 

Conflicts  of  Interest 

15.  Applicants  state  that  the 
prohibitions  on  mixed  and  shared 
funding  may  reflect  some  concern  with 
possible  divergent  interests  among 
different  classes  of  investors.  Applicants 
submit  that  shared  funding  does  not 
present  any  issues  that  do  not  already 
exist  where  a  single  insurance  company 
is  licensed  to  do  business  in  several 
states.  In  this  regard.  Applicants  note 
that  a  particular  state  insurance 
regulatory  body  could  require  action 


that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
poUcies.  Accordingly,  the  Applicants 
submit  that  the  fact  that  different 
Participating  Insurance  Companies  may 
be  domiciled  in  different  states  does  not 
create  a  significantly  different  or 
enlarged  problem. 

16.  Applicants  submit  that  shared 
funding  by  unaffiliated  Participating 
Insurance  Companies,  in  this  respect,  is 
no  different  than  the  use  of  the  same 
investment  company  as  the  funding 
vehicle  for  affihated  insurers,  which 
Rules  6e-2(b)(15)  and  6e-3(T)(15) 
permit.  Affiliated  Participating 
Insurance  Companies  may  be  domiciled 
in  different  states  and  be  subject  to 
differing  state  law  requirements. 
Applicants  state  that  affiUation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  in  the  appfic^tion 
and  later  in  this  notice  are  designed  to 
safeguard  against,  and  provide 
procedures  for  resolving,  and  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 

17.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  give  the  insurance  company 
the  right  to  disregard  the  voting 
instrucjions  of  the  contract  owners.  This 
right  does  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insiu-ance  administrators  over 
separate  accounts.  AffiUation  does  not 
eliminate  the  potential  for  divergent 
judgments  as  to  the  advisabihty  or 
legahty  of  a  change  in  investment 
pohcies.  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owmers.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 

18.  A  particular  Participating 
Insurance  Company's  disregard  of 
voting  instructions  nevertheless  could 
conflict  with  the  majority  of  contract 
owner  voting  instructions.  If  the 
Participating  Insurance  Company's 
judgment  represents  a  minority  position 
or  would  preclude  a  majority  vote,  then 
the  Participating  Insurance  Company 
may  be  required,  at  the  election  of  a 
Fund,  to  withdraw  its  separate  account's 
investment  in  the  Fimd.  and  no  charge 
or  penalty  would  be  imposed  as  a  result 
of  such  withdrawal. 

19.  Applicants  believe  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  such  voting  rights  to  contract 
owners  and  to  Qualified  Plans. 
Applicants  represent  that  the  transfer 
agent  for  the  Funds  vdll  inform  each 
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shareholder  including  each  variable 
contract  and  each  Qualified  Plan,  of  its 
respective  share  of  ownership  in  the 
respective  Fund.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
the  "pass-through"  voting  requirement. 

20.  Applicants  submit  that  investment 
ty  the  Plans  in  any  of  the  Portfolios  will 
present  no  conflict.  Applicants  assert 
that  the  likelihood  that  voting 
instructions  of  insurance  company 
separate  account  holders  will  be 
disregarded  or  the  possible  withdrawal 
referred  to  immediately  above  is 
extremely  remote  and  this  possibility 
will  be  knovm,  through  prospectus 
disclosure  to  any  Qualified  Plan 
choosing  to  invest  in  a  Fund.  Moreover. 
Applicants  state  that  even  if  a  material 
irreconcilable  conflict  involving 
Qualified  Plans  arises,  the  Plans  may 
simply  redeem  their  shares  and  make 
alternative  investments. 

21.  Applicants  submit  that 
investments  by  the  Adviser  or  an 
affiliate  will  similarly  present  no 
oonflict.  Applicants  state  that  each 
Adviser  or  its  affiliate,  as  applicable, 
will  agree  to  vote  its  shares  of  Fund  in 
the  same  proportion  as  all  contract 
owmers  having  voting  rights  with 
respect  to  that  fund  for  in  such  other 
manner  as  may  be  required  by  the 
Commission  or  its  staff. 

22.  Applicants  state  that  there  is  no 
iieason  why  the  investment  policies  of  a 
Fund  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  Fund  funded 
only  variable  annuity  contracts  or 
variable  life  insurance  policies,  whether 
flexible  premium  or  scheduled  premium 
contracts.  In  this  regard.  Applicants 
note  that  each  type  of  insurance  product 
is  designed  as  a  long-term  investment 
program.  Moreover,  Applicants  submit 
that  each  Fund  will  be  managed  to 
achieve  its  investment  objective,  and 
not  to  favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product  or  other 
investor.  Apphcants  note  that  the 
success  of  all  variable  insurance 

:  products  depends,  in  part,  on 
I  Satisfactory  investment  performance, 
which  provides  an  incentive  for  the 
participating  insurance  company  to  seek 
j  pptimal  investment  performance. 
I     23.  Applicants  submit  that  no  one 
i  investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
1  and  variable  life  insurance  contract 
I  owners  is  composed  of  individuals  of 
idiverse  financial  status,  age,  insurance 
end  investment  goals.  A  fund 
supporting  even  one  type  of  insurance 
product  must  accommodate  these 


diverse  factors  in  order  to  attract  and 
retain  purchasers. 

24.  Applicants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  justification  for  the  growth  of 
the  Funds.  In  addition,  permitting 
mixed  and  shared  funding  will  facilitate 
the  establishment  of  additional  series  of 
Funds  serving  diverse  goals,  since  a 
broader  base  of  contract  owners  can  be 
expected  to  provide  economic 
justification  for  the  creation  of 
additional  Funds  with  a  greater  variety 
of  investment  objectives  and  policies. 

25.  Applicants  further  note  that 
Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  aimuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  §  1.817-5(f)(3)(iii) 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  management 
investment  company.  Therefore, 
Applicants  have  concluded  that  neither 
the  Code,  nor  the  Treasury  regulations, 
nor  the  revenue  rulings  thereimder 
present  any  inherent  conflicts  of  interest 
if  Plans,  variable  annuity  separate 
accounts,  and  variable  life  separate 
accounts  all  invest  in  the  same 
management  investment  company. 

26.  Applicants  note  that  while  there 
are  differences  in  the  marmer  in  which 
distribution  for  variable  annuity 
contracts,  variable  life  insurance 
contracts  and  Qualified  Plans  are  taxed, 
these  differences  do  not  raise  any 
conflicts  of  interest.  When  distributions 
are  to  be  made,  and  a  separate  account 
or  Qualified  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  the  Plan  will 
redeem  shares  of  the  Funds  at  their  net 
asset  value.  The  Quafified  Plan  will 
then  make  distributions  in  accordance 
with  the  terms  of  the  Plan,  and  the 
insurance  company  will  make 
distributions  in  accordance  with  the 
terms  of  the  variable  contract. 

27.  Applicants  submit  that  the  ability 
of  the  Funds  to  sell  their  shares  directly 
to  Qualified  Plans  and  Advisers  and 
their  affiliates  does  not  create  a  "senior 
security,"  as  such  term  is  defined  under 
Section  18(g)  of  the  1940  Act,  with 
respect  to  any  contract  owner  as 
opposed  to  a  participant  under  a  Plan  or 
an  Adviser  or  its  affiliate.  Regardless  of 
the  rights  and  benefits  of  participants 
under  the  Plans,  or  contract  owners 
under  their  variable  contracts,  the  Plans, 
Advisers  and  their  affiliates,  and  the 
separate  accounts  have  rights  only  with 
respect  to  their  respective  shares  of  the 
Funds.  Such  shares  may  be  redeemed 


only  at  net  asset  value.  No  shareholder 
of  any  of  the  Funds  has  any  preference 
over  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payments  of 
dividends. 

28.  Finally,  AppHcants  state  that  there 
are  no  conflicts  between  contract 
owners  and  the  participants  under  Plans 
with  respect  to  the  state  insurance 
commissioner's  powers  over  investment 
objectives.  The  basic  premise  of 
shareholder  voting  is  that  not  all 
shareholders  may  agree  with  a 
-particular  proposal.  The  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
recfeem  their  separate  accounts  out  of 
on«  fund  and  invest  in  another. 
Copiplex  and  time-consuming 
transactions  must  be  undertaken  to 
accomplish  such  redemption  and 
transfers.  Conversely,  trustees  of  Plans 
may  redeem  shares  from  a  Fund,  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments;  most  Plans  may  even  hold 
cash  pending  suitable  investment.  Based 
on  the  foregoing.  Applicants  represent 
that  should  issues  arise  where  the 
interests  of  variable  contract  owners  and 
the  interests  of  Plans  are  in  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Plans  can,  on  their  own,  redeem  shares 
out  of  the  Fund. 

29.  Applicants  submit  that  mixed  and 
shared  funding  should  provide  benefits 
to  contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  and  Qualified  Plans  will 
benefit  not  only  from  the  investment 
and  administrative  expertise  available 
through  the  Funds,  but  also  from  the 
cost  efficiencies  and  investment 
flexibility  afforded  by  a  larger  pool  of 
assets.  Mixed  and  shared  funding  also 
would  permit  a  greater  amount  of  assets 
available  for  investment,  thereby 
promoting  economies  of  scale, 
permitting  greater  diversification,  and 
making  the  addition  of  new  portfolios 
mbre  feasible.  Additionally,  making  the 
Funds  available  for  mixed  and  shared 
funding  and  permitting  the  purchase  of 
Fund  shares  by  Qualified  Plans  may 
encourage  more  insurance  companies  to 
offer  variable  contracts,  and  this  should 
result  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges. 

*30.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding 
and  sales  of  Fund  shares  to  Qualified 
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Plans  and  an  Adviser  or  its  affiliates. 
Separate  accounts  organized  as  unit 
investment  trusts  have  historically  been 
employed  to  accumulate  shares  of 
mutual  funds  w^hich  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Qualified  Plans  or 
an  Adviser  or  its  affiliates  will  have  any 
adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  each  the  Board  of 
Trustees  or  Board  of  Directors  (the 
"Board")  of  each  Fimd  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Fund,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
apphcable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operation  of  this 
condition  shall  be  suspended:  (i)  for  a 
period  of  45  days,  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board; 
(ii)  for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (iii)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  among  and 
between  the  interests  of  the  contract 
owners  of  all  separate  accoimts  and  of 
Plan  participants  investing  in  the 
Funds,  and  determine  what  action,  if 
any,  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (i)  an  action  by  any 
state  insurance  regulatory  authority;  (ii) 
a  change  in  apphcable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  pubic  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (iii)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (iv)  the  manner  in  which 
the  investments  of  any  Fund  or  series 
are  being  managed;  (v)  a  difference  in 
voting  instructions  given  by  variable 
aimuity  contract  owners,  variable  life 
insurance  contract  ovmers,  and  Plan 
trustees;  (vi)  a  decision  by  a 
Participating  hisurance  Company  to 
disregard  the  voting  instructions  of 
contract  ovraers;  or  (vii)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  Plan 
participants. 


3.  The  Participating  Insurance 
Companies,  the  Adviser  or  an  affifiate, 
and  any  Qualified  Plan  that  executes  a 
fund  participation  agreement  upon 
becoming  an  owner  of  10%  or  more  of 
the  assets  of  a  Fund  (collectively, 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  Board. 
Participants  and  the  Adviser  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  that  is  a  Participant  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts 
and  to  assist  the  Board  will  be  a 
contractual  obligation  of  all 
Participating  Insiu-ance  Companies  and 
Qualified  Plans  investing  in  a  Fund 
under  their  agreements  governing 
participation  in  the  Fund,  and  siich 
agreements  shall  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners  and,  if  applicable.  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  the  Fund,  or  a  majority  of 
its  disinterested  trustees  or  directors, 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  Participating 
Insurance  Companies,  and  Qualified 
Plans,  shall,  at  their  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (i) 
withdrawing  the  assets  allocable  to 
some  or  all  the  separate  accoimts  fi-om 
the  relevant  Fimd  or  any  series  therein 
and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  series,  if  any,  of  such  Fund);  (ii) 
in  the  case  of  Participating  Insurance 
Companies,  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  aimuity  contract 
owners  or  variable  fife  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 


the  option  of  making  such  a  change;  and 
(iii)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  participating  insurance  company's 
decision  to  disregard  contract  owner 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
participating  insurance  company  may 
be  required,  at  the  Fund's  election,  to 
withdraw  its  separate  account's 
investment  in  the  Fimd,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Qualified  Plan's  decision  to  disregard 
Plan  participant  voting  instructions,  if 
apphcable.  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Qualified  Plan  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  its  investment  in  the  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Fund, 
and  these  responsibihties  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contract  owners  and,  as  apphcable. 
Plan  participants. 

For  purposes  of  Condition  4.  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the  Fund 
or  the  Adviser  be  required  to  establish 
a  new  funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  4  to  estabfish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable.  No  Quahfied 
Plan  shall  be  required  by  Condition  4  to 
estabhsh  a  new  funding  medium  for 
such  Qualified  Plan  if  (a)  a  majority  of 
Plan  participants  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
such  offer  or  (b)  pursuant  to  governing 
Plan  documents  and  applicable  law.  the 
Plan  makes  such  decision  vdthout  Plan 
participant  vote. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  imphcations  shall  be 


Federal  Register /Vol.  63,  No.  230  /  Tuesday,  December  1,  1998 /Notices 


66215 


made  known  promptly  in  writing  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
whose  contracts  are  hinded  through  a 
registered  separate  account  for  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  such 
Participating  hisurance  Companies  will 
vote  shares  of  each  Fund  or  series 
thereof  held  in  their  registered  separate 
accounts  in  a  manner  consistent  with 
timely  voting  instructions  received  from 
such  contract  owners.  Each 
Participating  hisurance  Company  will 
vote  shares  of  each  Fund  or  series  held 
in  its  registered  separate  accounts  for 
which  no  timely  voting  instructions  are 
received,  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  voting  instructions  are  received. 
Participating  Insiuance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  investing  in  a 
Fund  calculates  voting  privileges  in  a 
manner  consistent  with  all  other 
Participating  Insurance  Companies.  The 
obligation  to  vote  a  Fund's  shares  and 
to  calculate  voting  privileges  in  a 
manner  consistent  with  all  other 
registered  separate  accounts  investing  in 
a  Fund  shall  be  a  contractual  obligation 
of  all  Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund.  Each  Plan 
will  vote  as  required  by  applicable  law 
and  governing  Plan  documents. 

7.  As  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  pass-through  voting  privileges 
for  contract  owners  whose  contracts  are 
funded  through  a  registered  separate 
account,  the  Adviser,  or,  if  applicable, 
any  of  its  affiUates,  will  vote  shares  of 
any  Fimd  or  series  thereof  in  the  same 
proportion  as  all  variable  contract 
owners  having  voting  rights  with 
respect  to  that  Fimd  or  series  thereof; 
provided,  however,  that  the  Adviser  or 
any  such  affiliates  shall  vote  its  shares 
in  such  other  manner  as  may  be 
required  by  the  Commission  or  its  staff. 

8.  A  Fund  will  notify  all  Participating 
Insurance  Companies  that  separate 
account  prospectus  disclosiu*  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  disclose  in  its  prospectus  that  (1) 
shares  of  the  Fimd  are  offered  to 
insurance  company  separate  accounts 
'which  fund  both  annuity  and  life 
insvuance  contracts,  and  to  Quahfied 
Plans,  (2)  due  to  differences  of  tax 
treatment  or  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Fimd  and  the 


interests  of  QuaUfied  Plans  investing  in 
the  Fund  might  at  some  time  be  in 
conflict,  and  (3)  the  Board  will  monitor 
the  Fund  for  any  material  conflicts  and 
determine  what  action,  if  any  should  be 
taken. 

9.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

10.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  under  the  1940  Act  are 
amended,  or  Rule  6e-3  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  the  appUcation,  then  each 
Fund  and/or  the  Participants,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  apphcable. 

11.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Fund),  and  in  particular  each  Fund  will 
either  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  Section  16(c)  of  the  1940  Act 
not  to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  the  Fund  is  not  one  of  the 
trusts  described  in  Section  16(c)  of  the 
1940  Act),  as  well  as  with  Section  16(a) 
of  the  1940  Act  and,  if  and  when 
apphcable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Fund  will  act  in 
accordemce  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  Commission 
may  promulgate  with  respect  thereto. 

12.  The  Participants  shall  at  least 
annually  submit  to  the  Board  of  a  Fund 
such  reports,  materials  or  data  as  the 
Board  may  reasonably  request  so  that  it 
may  fully  carry  out  the  obligations 
imposed  upon  it  by  the  conditions 
contained  in  the  application  and  said 
reports,  material  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  a  Participant  (not 
including  an  Adviser  or  affiliate)  to 


pro  ride  these  reports,  materials,  and 
data  to  the  Board  of  the  Fund  when  it 
so  reasonably  requests,  shall  be  a 
contractual  obligation  of  all  Participants 
una'er  their  agreements  governing 
participation  in  each  Fund. 

13.  If  a  Qualified  Plan  should  become 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund,  such  Plan  will  execute  a 
participation  agreement  with  such  Fund 
which  includes  the  conditions  set  forth 
in  the  application  to  the  extent 
apphcable.  A  Qualified  Plan  will 
execute  an  application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchfise  of  the 
shares  of  any  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
pubhc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  pohcy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  98-31891  Filed  11-30-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«»ease  No.  IC-23571;  812-10668] 

Baker,  Fentress  &  Company,  et  al; 
Notice  of  Application 

November  24,  1998. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  appUcation  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
(the  "Act")  granting  an  exemption  from 
section  17(a)  of  the  Act;  under  section 
6(c)  granting  an  exemption  from 
sections  18(d)  and  23(a)  and  (b)  of  the 
Act,  under  section  23(c)  of  the  Act 
granting  an  exemption  from  section 
23(c)  of  the  Act;  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  under  the  Act. 

SUMMARY  Of  APPUCATION:  Baker, 
Fentress  &  Company  ("BKF")  and  Levin 
Mtoagement  Co.,  hic.  ("Levco,"  together 
with  BKF,  "appUcants")  request  an 
order  to  permit  appUcants  to  adopt  an 
equity-based  employee  compensation 
plan. 

FILING  DATES:  The  application  was  filed 
on'November  12, 1997  and  amended  on 
September  28, 1998. 
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HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  21, 1998  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lav^ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549; 
Baker,  Fentress  &  Co.,  Attn.  James  P. 
Gorter,  Chairman,  200  West  Madison 
Street,  Suite  3510,  Chicago,  Illinois 
60606;  and  Levin  Management  Co.,  Inc.. 
Attn.  John  A.  Levin,  Chairman,  One 
Rockefeller  Center,  25th  Floor,  New 
York,  New  York  10020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Attorney  Adviser,  at 
(202)  942-0574,  or  Edward  P. 
,  Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549  (tel.  202- 
942-8090). 

Applicants'  Representations 

1 .  BKF  is  a  non-diversified  closed-end 
management  investment  company 
registered  under  the  Act.  BKF's  common 
stock  is  traded  on  the  New  York  Stock 
Exchange  ("NYSE").  Levco,  a  Delaware 
corporation,  is  a  wholly-owned 
subsidiary  of  BKF.  John  A.  Levin  &  Co., 
Inc.  ("Adviser"),  a  wholly-owned 
subsidiary  of  Levco,  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  and  serves  as 
BKF's  investment  adviser.  The  Adviser 
also  provides  investment  advisory 
services  to  other  chents  and  has  two 
wholly-owned  subsidiaries,  one  of 
which  is  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  and  the  other  is 
a  commodity  pool  operator  registered 
under  the  Commodity  Exchange  Act. 

2.  As  an  internally  managed 
investment  company,  BKF  has  10 
employees.  The  Adviser  and  its 
subsidiaries  have  70  employees. 


Apphcants  propose  to  implement  an 
equity-based  employee  compensation 
plan  ("Plan")  for  officers,  directors  and 
employees  of  BKF  and  the  Adviser 
("Participants"). 

3.  Applicants  state  that,  in  order  for 
BKF  and  the  Adviser  to  be  successful, 
they  must  be  able  to  offer  their 
professional  staff  compensation 
packages  that  are  comparable  to  those 
offered  by  other  investment  advisory 
firms.  Applicants  assert  that  top 
professionals  in  the  investment 
management  business  have  come  to 
expect  to  receive  equity-based 
compensation,  and  that  asset 
management  firms  offer  it  generously. 
Applicants  have  been  advised  by  an 
executive  compensation  consulting  firm 
that  BKF  and  the  Adviser  will  suffer  a 
competitive  disadvantage  if  they  are 
unable  to  provide  equity-based 
compensation  to  key  executives, 
portfoho  managers,  traders,  analysts, 
marketing  professionals  and  other 
personnel. 

4.  The  Plan  has  been  approved  by 
BKF's  board  of  directors  ("Board"), 
including  a  majority  of  the  independent 
directors  ("Independent  Directors"). 
The  Plan  will  be  submitted  to  BKF's 
shareholders  for  their  initial  approval 
and  subsequent  reapproval  five  years 
after  the  Plan  is  adopted.  The  Plan  will 
be  administered  by  a  committee  of  at 
least  two  Independent  Directors 
("Committee").  The  Committee  will 
consist  exclusively  of  Independent 
Directors. 

5.  Pursuant  to  the  Plan,  the 
Committee  wdll  have  the  discretion  to 
grant  both  non-qualified  and  incentive 
stock  options  for  BKF  and  Levco 
common  stock,'  stock  appreciation 
rights  ("SARs"),2  as  well  as  make 
various  types  of  grants  of  BKF  and 
Levco  common  stock  (collectively, 
"Awards").  The  number  of  shares 
available  for  issuance  under  the  Plan 
would  be  10%  of  BKF's  shares 
outstanding  on  the  effective  date  of  the 
Plan,3  and  20%  of  Levco's  outstanding 
shares. 


'  Under  the  Plan,  the  exercise  price  of  the  stock 
options  would  be  equal  to  the  fair  market  value 
("FMV")  of  BKF  or  Levco  stock,  as  applicable,  on 
the  date  of  grant.  The  FMV  of  BKF  stock  will  equal 
the  closing  price  on  the  NYSE  on  the  date  of  grant 
of  the  option.  The  FMV  of  Levco  stock  will  be  the 
value  at  which  BKF  carries  the  stock  for  purposes 
of  calculating  BKF's  net  asset  value  ("NAV"). 

2  Under  the  Plan,  SARs  would  be  granted  based 
on  the  excess  of  the  FMV  of  BKF  or  Levco  stock, 
as  relevant,  on  the  date  of  exercise  over  the  SARs 
grant  price.  Stock  issued  when  an  SAR  is  settled 
(or.  in  the  case  of  an  SAR  settled  for  cash,  stock  that 
would  have  been  issued  if  the  SAR  were  settled  in 
stock)  will  be  deducted  from  the  number  of  shares 
available  for  issuance  under  the  Plan. 

'That  number  could  be  increased  (or  decreased) 
in  proportion  to  the  changes  in  the  number  of  BKF's 


6.  Under  the  Plan,  the  Independent 
Directors  would  receive  only  automatic 
grants  of  options  on  BKF's  stock. 
Automatic  option  grants  will  be  made  to 
each  Independent  Director  (i)  on  the 
date  of  approval  of  the  Plan  by  BKF's 
shareholders;  (ii)  on  the  effective  date  of 
any  new  Independent  Director's  initial 
election  to  the  Board  ((i)  and  (ii) 
collectively,  "Initial  Option");  and  (iii) 
annually  on  the  date  of  final 
adjournment  of  each  annual  meeting  of 
BKF's  shareholders  ("Annual  Option"). 
Applicants  state  that  this  compensation 
method  is  designed  to  assure  that 
director  and  shareholder  interests  are 
aligned. 

7.  Pursuant  to  the  Plan,  options  and 
SARs  expire  ten  years  from  the  date  of 
grant  and  expire  inunediately  upon 
termination  of  employment,  unless  the 
Committee  determines  otherwise.  The 
Awards  will  be  nontransferable  except 
by  gift  or  as  permitted  by  the  Committee 
for  estate  planning  purposes. 

8.  The  Board  will  review  the  Plan  at 
least  annually.  The  Committee 
periodically,  but  in  no  event  less 
frequently  than  annually,  and  prior  to 
any  decision  to  grant  the  Awards,  will 
review  the  potential  impact  that  the 
grant,  exercise,  or  vesting  of  the  Awards 
could  have  on  BKF's  and  Levco's 
earnings  and  NAV  per  share.  The 
Committee  will  be  authorized  to  take 
appropriate  steps  to  assure  that  the 
grant,  exercise  or  vesting  of  the  Awards 
would  not  have  an  effect  contrary  to  the 
interests  of  BKF's  shareholders.  This 
authority  will  include  the  authority  to 
prevent  or  limit  the  grant  of  additional 
Awards. 

9.  Under  the  Plan,  when  a  Participant 
exercises  an  option  for  Levco  stock  or 
otherwise  receives  Levco  stock  pursuant 
to  an  Award,  the  Participant  may 
require  BKF  to  repurchase  the  stock  at 
its  then  FMV  ("Repurchase  Right").  The 
Committee  may  determine  to  pmy  the 
Participant  vnth  BKF's  stock  and/or 
cash.  The  Plan  also  provides  that  BKF 
may  make  loans  to  Participants  in 
connection  with  the  Awards,  such  as  to 
enable  a  Participant  to  exercise  an 
option  or  pay  income  taxes  relating  to 
an  Award  ("Participant  Loans").  The 
Plan  also  permits  a  Participant  to  pay 
for  an  Award  with  a  previous  Award, 
for  example,  by  paying  the  exercise 
price  for  an  option  on  BKF  stock  with 
shares  of  Levco  received  as  a  previous 
Award. 


shares  outstanding  resulting  from  any  stock  split  or 
reverse  split,  stock  dividend,  recapitalization  or 
similar  corporate  event,  or  in  connection  with  stock 
issuances  other  than  those  in  connection  with  the 
Plan  (i.e.,  dividend  reinvestments  or  an  acquisition 
that  is  paid  for  with  BKF  stock). 


*  Baker,  Fen 
Company  Act 
(notice)  and  2 

'  Section  18 
warrants  or  rif 
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Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  from  various  provisions 
of  the  Act  to  implement  the  Plan.  The 
requested  order  would  supersede  a  prior 
order  vdth  respect  to  the  incentive 
compensation  plan.* 

Sections  18(d)  and  23(a)  and  (b)  of  the 
Act 

2.  Section  18(d)  of  the  Act  generally 
prohibits  a  registered  management 
investment  company  from  issuing  rights 
to  purchase  the  company's  shares.' 
Applicants  state  that  section  18(d) 
would  prohibit  the  issuance  of  options 
and  SARs  for  BKF's  stock  under  the 
Flan. 

3.  Section  23(a)  of  the  Act  generally 
prohibits  a  registered  closed-end 
investment  company  from  issuing 
seciuities  for  services.  Applicants  state 
that  this  provision  would  prohibit  the 
issuance  of  Awards  for  BKF's  stock 
under  the  Plan  as  compensation  for 
employees'  services. 

4.  Section  23(b)  of  the  Act  prohibits 
a  registered  closed-end  investment 
company  from  selling  common  stock  at 
below  its  current  NAV.  Applicants  state 
that,  since  BKF's  stock  historically  has 
traded  at  a  discount  to  its  NAV,  and 
Awards  under  the  Plan  will  be  valued 
at  the  current  market  price  of  BKF's 
stock,  section  23(b)  would  prohibit  the 
issuance  of  the  Awards. 

5.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  SEC  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  thereof,  from  any  provision  of 
the  Act,  if  and  to  the  extent  that  the 
eocemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
from  sections  18(d)  and  23(a)  and  (b)  of 
the  Act  to  the  extent  necessary  to 
implement  the  Plan. 

6.  AppUcants  state  that  the  concerns 
underlying  those  sections  included  (i) 
preferential  treatment  of  investment 
company  insiders  and  the  use  of  options 
and  other  rights  by  insiders  to  obtain 
control  of  the  investment  company;  (ii) 
complication  of  the  investment 
company's  structure  that  made  it 

I  difficult  to  determine  the  value  of  the 
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*  Baker,  Fentress  *  Company,  Investment 
Company  Act  Release  Nos.  21890  (Apr.  15, 1996) 
(notice)  and  21949  (May  10, 1996)  (order). 

'  Section  18(d)  permits  a  fund  to  issue  only 
warrants  or  rights,  ratably  to  a  class  of  shareholders, 
that  have  an  exercise  period  of  no  more  than  120 
days  or  in  exchange  for  warrants  in  connection  with 
•  reorganization. 


company's  shares;  and  (iii)  dilution  of 
shareholders'  equity  in  the  investment 
company.  Applicants  state  that  the  Plan 
does  not  raise  the  concern  about 
preferential  treatment  of  BKF's  insiders 
because  the  Plan  is  a  bona  fide 
employee  compensation  plan  of  the  type 
that  is  common  among  corporations 
generally.  BKF  also  asserts  that  the  Plan 
would  not  become  a  means  for  insiders 
to  obtain  control  of  BKF  because  the 
number  of  shares  of  BKF  issuable  under 
the  Plan  would  be  limited  to  10%  of 
BKF's  outstanding  shares.  Moreover,  as 
a- condition  to  the  requested  order,  no 
individual  Participant  could  be  issued 
more  the  35%  of  shares  reserved  for 
issuance  under  the  Plan. 

7.  Applicants  further  state  that  the 
Plan  will  not  unduly  ccanpUcate  BKF's 
structure  because  equity-based 
employee  compensation  arrangements 
are  widely  used  among  corporations  and 
commonly  knowm  to  investors. 
Applicants  note  that  the  Plan  will  be 
submitted  to  BKF's  shareholders  for 
their  approval.  AppUcants  represent 
that  a  concise,  "plain  English" 
description  of  the  Plan,  including  its 
potential  dilutive  effect,  will  be 
provided  in  the  proxy  materials  that 
will  be  submitted  to  BKF's  shareholders. 
Applicants  also  state  that  they  will 
comply  with  the  proxy  disclosure 
requirements  in  Item  10  of  Schedule 
14A  under  the  Exchange  Act. 
AppUcants  further  note  that  the  Plan 
will  be  disclosed  to  investors  in 
accordance  with  the  requirements  of 
Form  N-2  registration  statement  for 
closed-end  investment  companies,  and 
pursuant  to  the  standards  and 
guidelines  adopted  by  the  Financial 
Accounting  Standards  Board  for 
operating  companies.  In  addition,  as  a 
condition  to  the  requested  order,  BKF 
will  comply  with  the  disclosure 
requirements  for  executive 
compensation  plans  appUcable  to 
operating  companies  under  the 
Exchange  Act.  BKF  thus  concludes  that 
the  Plan  will  be  adequately  disclosed  to 
investors  and  appropriately  reflected  in 
the  market  value  of  BKF's  shares. 

8.  Applicants  acknowledge  that,  while 
Awards  granted  under  the  Plan  would 
have  a  dilutive  effect  on  the 
shareholders'  equity  in  BKF,  that  effect 
would  be  outweighed  by  the  anticipated 
benefits  of  the  Plan  to  BKF  and  its 
shareholders.  AppUcants  assert  that 
they  need  the  flexibility  to  provide  the 
requested  equity-based  employee 
compensation  in  order  to  be  able  to 
compete  effectively  with  other  financial 
services  firms  for  talented  professionals. 
These  professionals,  applicants  suggest, 
in  turn  are  likely  to  increase  BKF's  and 
the  Adviser's  performance  and 


shareholder  value.  Applicants  also 
assert  that  equity-based  compensation 
would  more  closely  aUgn  the  interests  of 
BKF's  and  the  Adviser's  employees  with 
those  of  BKF's  shareholders. 

9.  In  addition,  appUcants  state  that 
BKF's  shareholders  will  be  further 
protected  by  the  conditions  to  the 
requested  order  that  assure  continuing 
oversight  of  the  operation  of  the  Plan  by 
BKF's  Board.  Under  these  conditions, 
the  Board  wiU  review  the  Plan  at  least 
annually.  In  addition,  the  Committee 
periodically  will  review  the  potential 
impact  that  the  grant,  exercise,  or 
vesting  of  Awards  could  have  on  BKF's 
earnings  and  NAV  per  share,  such 
review  to  take  place  prior  to  any 
decisions  to  grant  stock  options,  but  in 
no  event  less  frequently  than  annually. 
Adequate  procedures  and  records  will 
be  maintained  to  permit  such  review. 
The  Committee  will  be  authorized  to 
take  appropriate  steps  to  ensure  that 
neither  the  grant  nor  the  exercise  or 
vesting  of  Awards  would  have  an  effect 
contrary  to  the  interests  of  BKF's 
shareholders.  This  authority  will 
include  the  authority  to  prevent  or  limit 
the  grant  of  additional  Awards. 

Section  1 7(a)  of  the  Act 

10.  Section  17(a)(1)  of  the  Act 
generally  prohibits  an  affiliated  person 
of  a  registered  investment  company,  or 
an  affiliated  person  of  that  person 
("second-tier  affiUate"),  acting  as 
principal,  from  selling  any  security  to 
the  company.  Section  2(a)(3)  of  the  Act, 
in  relevant  part,  defines  an  affiUated 
person  of  another  person  to  include  any 
officer,  director  or  employee  of  that 
person  and,  in  the  case  of  an  investment 
company,  the  investment  adviser. 

11.  Applicants  state  that  officers, 
directors  and  employees  of  BKF  are 
deemed  affiUated  persons  of  BKF.  and 
officers,  directors  and  employees  of  the 
Adviser  are  deemed  second-tier 
affihates  of  BKF.  Thus  section  17(a)(1) 
would  prohibit  the  Repurchase  Rights 
under  the  Plan  (i.e.,  prohibit  BKF  from 
piuichasing  from  a  Participant  Levco 
stock  received  as  an  Award  under  the 
Plan). 

12.  Section  17(a)(2)  of  the  Act 
generally  prohibits  an  affiUated  person 
or  second-tier  affiUate  of  a  registered 
investment  company,  acting  as 
principal,  from  purchasing  any  security 
from  the  company.  Applicants  state  that 
this  provision  would  prohibit 
tnmsactions  contemplated  under  the 
Plan  that  would  enable  a  Participant  to 
pay  for  an  Award  with  a  prior  Award, 
such  as  paying  the  exercise  price  for  an 
option  for  BKF's  stock  with  Levco  stock 
received  as  a  prior  Award. 
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13.  Section  17(a)(3)  of  the  Act 
prohibits  £in  affiliated  person  or  second- 
tier  affiliate  of  a  registered  investment 
company  from  borrowing  money  or 
other  property  from  the  company. 
Applicants  state  that  this  provision 
would  prohibit  Participant  Loans. 

14.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may,  by  order  upon 
application,  exempt  a  proposed 
transaction  from  section  17(a).  Section 
17(b)  further  provides  that  the  SEC  shall 
grant  the  exemption  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  the 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  request  an  order 
under  sections  6(c)  and  17(b)  of  the  Act 
permitting  transactions  incident  to  the 
Plan  described  above. 

15.  Applicants  state  that  valuation  of 
the  Awards  for  purposes  of  the 
Repurchase  Right  and  to  permit  a 
Participant  to  pay  for  an  Award  with  a 
previous  Award  will  be  fair  and 
reasonable  and  will  not  involve 
overreaching  on  the  part  of  any  person 
concerned  because  BKF's  shares  will  be 
valued  in  accordance  with  the  Act  and 
Levco  stock  will  be  valued  in  the  same 
manner  as  it  is  valued  for  purposes  of 
calculating  BKF's  NAV.  Applicants  also 
state  that  these  transactions  will  be 
consistent  with  BKF's  policies  and  with 
general  purposes  of  the  Act. 

16.  With  regard  to  Participant  Loans, 
appUcants  state  that  the  terms  of  the 
Loans  will  be  fair  to  BKF  because  the 
Loans  will  be  recourse  loans  that  must 
be  secured  by  collateral  acceptable  to 
the  Committee,  will  bear  a  rate  at  least 
equal  to  the  "applicable  federal  rate"  as 
defined  by  the  Internal  Revenue  Code  of 
1986,  as  amended  ("IRC"),  and  will 
have  a  maturity  of  less  than  five  years. 
Applicants  also  state  that,  because 
BKF's  fundamental  investment 
restrictions  might  prohibit  Participant 
Loans,  BKF  will  seek  shareholder 
approval  to  amend  that  investment 
restriction  to  specifically  permit 
Participant  Loans.  AppUcants  also  state 
that  the  Participant  Loans,  Repurchase 
Rights,  and  the  ability  to  pay  for  an 
Award  with  a  previous  Award  are 
typical  transactions  incident  to 
corporate  equity-based  compensation 
plans. 
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Section  1 7(d)  of  the  Act 

17.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
an  affiliated  person  of  a  registered 
investment  company  or  second-tier 
affiliate  from  participating  in  a  joint 
enterprise,  joint  arrangement  or  profit- 
sharing  plan  in  which  the  company  is 
a  participant,  unless  the  SEC  by  order 
approves  the  transactions.  Rule  17d-l(c) 
defines  a  joint  enterprise  to  include  any 
stock  option  or  stock  purchase  plan. 
Rule  17d-l(b)  provides  that,  in 
considering  refief  pursuant  to  the  rule, 
the  SEC  will  consider  (i)  whether  the 
participation  of  the  registered 
investment  company  in  a  joint 
enterprise  is  consistent  with  the  Act's 
poUcies  and  purposes  and  (ii)  the  extent 
to  which  that  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

18.  Applicants  request  an  order 
pursuant  to  section  17(d)  and  rule  17d- 
1  to  permit  the  Plan.  Applicants  state 
that  the  Plan,  although  benefiting  the 
Participants  and  BKF  in  different  ways, 
is  in  the  interests  of  BKF's  shareholders 
because  the  Plan  will  help  BKF  attract 
and  retain  talented  professionals,  help 
align  the  interests  of  BKF's  employees 
with  those  of  its  shareholders,  and  in 
turn  help  produce  a  better  return  to 
BKF's  shareholders.  Thus,  applicants 
assert  that  the  Plan  is  consistent  with 
the  policies  and  purposes  of  the  Act  and 
that  BKF's  participation  in  the  Plan  will 
be  on  a  basis  no  less  advantageous  than 
that  of  other  participants. 

Section  23(c)  of  the  Act 

19.  Section  23(c)  of  the  Act  prohibits 
a  registered  closed-end  investment 
company  from  purchasing  any  securities 
of  which  it  is  the  issuer  except  in  the 
open  market,  pursuant  to  tender  offers, 
or  under  other  circumstances  as  the  SEC 
may  permit  to  insure  that  the  purchase 
is  made  on  a  basis  which  does  not 
unfairly  discriminate  against  any 
holders  of  the  class  or  classes  of 
securities  to  be  piut:hased. 

20.  Applicants  state  that  a  purchase 
by  BKF  of  BKF  stock  from  a  Participant 
in  connection  with  an  Award  might  be 
prohibited  by  section  23(c)  and  request 
an  order  under  section  23(c)  to  permit 
these  purchases.  Applicants  state  that 
these  purchases  will  be  made  on  a  basis 
which  does  not  unfairly  discriminate 
against  BKF  shareholders  because  BKF 
will  purchase  its  shares  from  the 
Participants  at  their  market  price  on  the 
date  of  the  repurchase,  the  same  price 
at  which  all  other  shareholders  of  BKF 
could  sell  their  shares  on  the  NYSE. 


Applicant's  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  BKF  will  not  dispose  of  the  capital 
stock  of  Levco  or  the  Adviser  if  as  a 
resuh  thereof,  BKF  would  own,  directly 
or  indirectly,  50%  or  less  of  the 
outstanding  capital  stock  of  each  of 
Levco  and  the  Adviser,  unless  BKF 
disposes  of  100%  of  its  interest  in  the 
Adviser. 

2.  The  Board  v«ll  maintain  Audit, 
Compensation,  and  Nominating 
Committees,  none  of  the  members  of 
which  will  be  "interested  persons"  of 
BKF  as  defined  in  the  Act  and  as 
modified  by  the  Prior  Order.  The 
Committee  will  administer  the  Plan  and 
will  be  composed  of  two  or  more 
directors  of  BKF  who  are  not  interested 
persons  of  BKF  or  Levco  and  who  are 
(i)  non-employee  directors  within  the 
meaning  of  rule  16b-3  under  the 
Exchange  Act,  and  (ii)  outside  directors 
as  defined  under  section  162(m)  of  the 
IRC. 

3.  The  Board  will  review  at  least 
annually  the  investment  management 
business  of  BKF  and  the  Adviser  to 
determine  whether  the  benefits  derived 
by  BKF  warrant  the  continuation  of 
such  business  and  BKF's  ownership, 
directly  or  indirectly,  of  the  Adviser 
and,  if  appropriate,  approve  at  least 
annually  such  continuation. 

4.  The  cash  incentive  plan  covered  by 
the  Prior  Order  will  be  approved  and 
administered  by  the  Compensation 
Committee  of  the  Board.  No  "new  cash 
incentive  awards  wall  be  made  uneSjr 
that  plan  after  approval  of  the  Plan  by 
BKF's  shareholders. 

5.  The  Plan  wiU  not  be  implemented 
unless  the  Plan  has  been  approved  by 
the  holders  of  a  majority  of  BKF's 
outstanding  common  stock  present  at  a 
meeting  called  to  consider  the  Plan.  Any 
amendment  to  the  Plan  will  be  subject 
to  the  approval  of  BKF's  stockholders  to 
the  extent  such  approval  is  required  by 
law  or  the  Board  otherwise  determines. 
Unless  terminated  or  amended,  during 
the  fifth  year  of  the  Plan  (and  each  fifth 
year  thereafter),  the  Plan  shall  be 
resubmitted  for  reapproval  to  BKF's 
stockholders  and  the  SEC  and  all 
Awards  made  during  that  year  shall  be 
contingent  upon  stockholder  reapproval 
and  receipt  of  an  SEC  exemptive  order. 
BKF  wrill  not  implement  the  Plan  until 
stockholders  have  approved  a  new 
investment  advisory  agreement  that 
describes  the  possible  indirect 
compensation  that  the  Adviser  may 
receive  if  its  officers,  director  and 
employees  receive  Awards. 


person  ma 
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6.  Awards  are  not  transferable  or 
assignable,  except  as  the  Committee 
shall  specifically  approve  to  facilitate 
estate  planning  or  to  a  beneficiary  upon 
a  Participant's  death  or  by  will  or  the 
laws  of  descent  and  distribution. 

7.  The  existence  and  nature  of  the 
Awards  granted  will  be  disclosed  in 
accordance  with  standards  or  guidelines 
adopted  by  the  Financial  Accounting 
Standards  Board  for  operating 
companies  and  the  requirements  of  the 
SEC  under  Item  402  of  Regulation  S-K, 
Item  8  of  Schedule  14A  under  the 
Exchange  Act  and  Item  18  of 

Form  N-2. 

8.  The  maximum  number  of  shares  of 
BKF  stock  available  for  delivery  in 
connection  with  Awards  luider  the  Plan 
shall  be  (i)  10%  of  BKF  stock 
outstanding  on  the  effective  date  of  the 
Flan,  plus  (ii)  10%  of  the  number  of 
shares  of  BKF  stock  issued  or  delivered 
by  BKF  (other  than  pursuant  to 
compensation  plans)  during  the  term  of 
the  Plan,  subject  to  adjustment  for 
corporate  transactions.  The  maximum 
number  of  shares  of  Levco  stock 
available  for  deUvery  in  connection 
ivith  Awards  under  the  Plan  shall  be  (i) 
2,498,  plus  (ii)  19.99%  of  the  number  of 
shares  of  the  Levco  stock  issued  or 
delivered  by  Levco  (other  than  piu^uant 
to  compensation  plans]  during  the  term 
of  the  Plan.  The  total  amount  of  shares 
of  BKF  stock  and  Levco  stock  with 
respect  to  which  incentive  stock  options 
may  be  granted  shall  not  exceed  three 
million  and  two  thousand  respectively. 

9.  The  Board  will  review  the  Plan  at 
least  annually.  In  addition,  the 
Committee  periodically  wrill  review  the 
potential  impact  that  the  grant,  exercise, 
or  vesting  of  Awards  could  have  on 
BKF's  and  Levco's  earnings  and  NAV 
per  share,  such  review  to  take  place 
prior  to  any  decisions  to  grant  Awards, 
but  in  no  event  less  frequently  than 
annually.  Adequate  procedures  and 
records  will  be  maintained  to  permit 
such  review,  and  the  Committee  will  be 
authorized  to  take  appropriate  steps  to 
ensure  that  neither  the  grant  nor  the 
exercise  or  vesting  of  Awards  would 
have  any  effect  contrary  to  the  interests 
of  BKF's  investors.  This  authority  will 
include  the  authority  to  prevent  or  limit 
the  grant  of  additional  Awards.  All 
records  maintained  pursuant  to  this 
condition  will  be  subject  to  examination 
by  the  SEC  and  its  staff. 

10.  Awards  are  issuable  only  to  BKF's 
directors,  officers  and  employees  and 
the  officers  and  employees  of  certain  of 
its  subsidiaries.  No  one  person  shall  be 
granted  Awards  relating  to  more  than 
35%  of  the  shares  reserved  for  issuance 
imder  the  Plan.  In  any  fiscal  year,  no 
person  may  be  granted  Awards  related 


to  more  than  one  milUon  shares  of  BKF 
stock  and  1 ,000  sheires  of  Levco  stock, 
which  amoimts  may  be  adjusted  by  the 
Committee  as  it  deems  equitable  to 
reflect  certain  corporate  transactions  or 
events  that  affect  the  stock  of  BKF  and/ 
or  Levco. 

11.  The  maximum  amount  of  BKF 
stock  subject  to  each  Independent 
Director  Initial  Option  is  1,000,  and  the 
maximum  number  of  shares  of  BKF 
stock  subject  to  each  Independent 
Director  Annual  Option  is  250,  subject 
to  adjustments  for  corporate 
transactions.  The  exercise  price  per 
share  of  BKF  stock  purchasable  upon 
exercise  of  a  director  option  wrill  be 
equal  to  100%  of  the  FMV  of  a  share  of 
BKF  stock  on  the  date  of  grant  of  such 
option.  A  director  option  will  expire  at 
the  earlier  of  (i)  ten  years  from  the  date 
of  grant  or  (ii)  three  months  after  the 
date  the  Independent  Director  ceases  to 
serve  as  director  of  BKF  for  any  reason. 

12.  Any  loan  made  pursuant  to  the 
Plan  will  be  required  to  be  made  with 
recourse  against  the  borrower  and  be 
secured  by  the  BKF  stock  and/or  Levco 
stock  to  be  acquired  or  other  acceptable 
collateral.  Furthermore,  no  loan  may 
have  a  matiuity  of  more  than  five  years 
or  bear  interest  at  a  rate  below  the 
"applicable  federal  rate"  as  defined  in 
section  1274(d)  of  the  IRC. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  98-31940  Filed  11-30-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23548:812-11248] 

Bankers  Trust  Company  et  al.;  Notice 
of  Application 

November  24,  1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d](l)(J]  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  applicants  from 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 
under  sections  6(c)  and  17(b)  of  the  Act 
exempting  applicants  from  section  1 7(a] 
of  the  Act,  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seeks  an  order  that  would  permit 
registered  open-end  management 
investment  companies  to  invest  their 
uninvested  cash  in  affiliated  money 
market  funds. 


APPLICANTS:  Bankers  Trust  Company; 
Cash  Management  Portfolio,  Treasury 
Money  Portfolio,  Tax  Free  Money 
Portfolio,  NY  Tax  Free  Money  Portfolio, 
International  Equity  Portfoho,  Equity 
500  Index  PortfoUo,  Short/Intermediate 
U.S.  Government  Securities  Portfolio, 
Asset  Management  Portfolio,  Capital 
Appreciation  Portfolio,  Intermediate 
Tm(  Free  PortfoUo,  BT  Investment 
Portfolios,  BT  Institutional  Funds,  BT 
Insurance  Funds  Trust,  BT  Pyramid 
Mutual  Fimds,  BT  Alex.  Brown  Cash 
Reserve  Fimd,  Inc.,  Flag  Investors 
Communications  Fund,  Inc.,  Flag 
Investors  International  Fund,  Inc.,  Flag 
Investors  Emerging  Growth  Fund,  Inc., 
Flag  Investors  Short-Intermediate 
Income  Fund,  Inc.,  Flag  Investors  Value 
Builder  Fund,  Inc.,  Flag  Investors  Real 
E.<^late  Securities  Fund,  Inc.,  and  Flag 
Investors  Equity  Partners  Fund,  Inc. 
(and  each  of  their  ciurent  series  and 
each  subsequently  created  series),  and 
any  other  currently  existing  or 
subsequently  created  registered  open- 
end  management  investment  company 
advised  or  sub-advised  by  Bankers  Trust 
Company  or  an  entity  controlUng, 
controlled  by,  or  under  common  control 
with  Bankers  Trust  Company  ("Bankers 
Trust")  (collectively,  the  "Affiliated 
Funds"). 

FILING  DATES:  The  application  was  filed 
on  August  5, 1998,  and  amended  on 
November  24,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
December  17,  1998,  and  should  be 
accompanied  by  proof  or  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Applicants,  One  Bankers  Trust  Plaza, 
31st  Floor,  New  York,  New  York  10006. 
FQR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
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Public  Reference  Branch,  450  Fifth 
Street.  NW.  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  The  Afiihated  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  Nine  of  the 
Affiliated  Funds  are  money  market 
funds  subject  to  rule  2a-7  under  the  Act 
(together  with  any  future  money  market 
Affiliated  Fund,  the  "Money  Market 
Funds").  The  remaining  Affiliated 
Funds  are  variable  net  asset  value  funds 
(together  with  any  future  variable  net 
asset  value  Affiliated  Fund,  the  "Non- 
Money  Market  Funds"). 

2.  Bankers  Trust  serves  as  investment 
adviser  to  the  Affiliated  Funds.  Bankers 
Trust,  a  New  York  banking  corporation. 
is  exempt  from  registration  as  an 
investment  adviser  under  section 
202(a)(ll)(A)  of  the  Investment  Advisers 
Act  of  1940.  Bankers  Trust  and  any 
entity  controlbng,  controlled  by,  or 
under  common  control  with  Bankers 
Trust  that  serves  as  investment  adviser 
to  the  Affibated  Funds  are  referred  to  as 
the  "Investment  Adviser."  Bankers 
Trust  also  serves  as  custodian  to  all  of 
the  Affiliated  Funds. 

3.  Each  of  the  Affihated  Funds  has,  or 
may  be  expected  to  have,  cash  reserves 
that  have  not  been  invested  in  portfolio 
secimties  ("Uninvested  Cash")  in  an 
accoimt  at  its  custodian  that  either  may 
be  invested  directly  in  individual  short- 
term  money  market  instruments  or  may 
not  otherwise  be  invested  in  any 
portfolio  securities.  Uninvested  Cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
or  portfobo  securities,  unsettled 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
payments,  or  new  monies  received  from 
investors.  Uninvested  Cash  of  the 
Affiliated  Funds  which  are  Money 
Market  Funds  also  may  result  from  a 
variety  of  sources,  including  late  trades 
on  portfolio  securities,  unsettled 
securities  transactions,  or  new  monies 
received  from  investors. 

4.  Applicants  seek  an  order  that 
would  permit  each  of  the  Affiliated 
Funds,  including  the  Money  Market 
Funds,  to  utibze  their  Uninvested  Cash 
to  purchase  shares  of  one  or  more  of  the 
Money  Market  Funds  (the  "Underlying 
Money  Market  Funds")  (each  Affihated 
Fimd  purchasing  shares  of  the  Money 
Market  Funds,  an  "Investing  Fvmd."  and 
collectively,  "Investing  Funds"),  and 
would  permit  the  Underlying  Money 
Market  Funds  to  sell  their  shares  to,  and 
redeem  shares  from,  the  Investing 


Funds.  Applicants  state  that  the 
proposed  transactions  may  reduce 
transaction  costs,  create  more  liquidity, 
increase  returns  on  the  Uninvested 
Cash,  and  diversify  holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  a  registered  investment 
company  may  not  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
seciuities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
persons  or  transactions  from  section 
12(d)(1)  if  and  to  the  extent  the 
exemption  is  consistent  with  the  pubfic 
interest  and  the  protection  of  investors. 
Applicants  request  an  order  under 
section  12(d)(l)(J)  to  permit  the 
Investing  Funds  to  purchase  and  redeem 
shares  of  the  Underlying  Money  Market 
Funds  in  excess  of  the  limits  in  sections 
12(d)(1)(A)  and  (B),  provided  however, 
that  in  all  cases  each  Investing  Fund's 
aggregate  investment  of  Uninvested 
Cash  in  shares  of  the  Underlying  Money 
Market  Funds  will  not  exceed  25%  of 
the  Investing  Fund's  total  assets  at  any 
time. 

3.  AppUcants  maintain  that  the 
proposed  arrangement  will  not  result  in 
the  abuses  that  sections  12(d)(1)(A)  and 
(B)  were  intended  to  address. 
Applicants  submit  that  the  Underlying 
Money  Market  Funds  contain  a  hi^ly 
liquid  portfobo  and  there  would  he  no 
undue  influence  from  an  Investing 
Fund.  Applicants  state  that  the 
proposed  arrangement  will  not  result  in 
an  inappropriate  layering  of  fees 
because  shares  of  the  Underlying  Money 
Market  Funds  sold  to  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  asset-based  distribution 
fee.  or  service  fee.  In  addition,  the 
Investment  Adviser  will  waive  its 
advisory  fee  for  each  Investing  Fund  in 
an  amount  that  offsets  the  amount  of  the 
advisory  fees  of  an  Underlying  Money 
Market  Fund  incurred  by  tie  Investing 
Fund. 


4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affihated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
secimty  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines 
"affiliated  person"  to  include  persons 
under  common  control.  Section  2(a)(9) 
of  the  Act  defines  "control"  to  mean  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  company.  Because  the 
Affihated  Funds  share  a  common 
investment  adviser,  each  of  the 
AffiUated  Fimds  may  be  deemed  to  be 
under  common  control  with  the  other 
Affihated  Funds.  Accordingly, 
appbcants  state  that  the  sale  of  shares  of 
the  Underlying  Money  Market  Funds  to 
the  Investing  Fimds  would  be 
prohibited  under  section  17(a)  of  the 
Act. 

5.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  1 7(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned 
and  the  general  purposes  of  the  Act. 
Section  6(c)  authorizes  the  Commission 
to  exempt  persons  or  transactions  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemptions  are  appropriate  in 
the  pubbc  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act. 

6.  Applicants  state  that  the  terms  of 
the  proposed  transactions  meet  the 
standards  of  sections  6(c)  and  17(b). 
Appbcants  state  that  the  shares  of  the 
Underlying  Money  Market  Funds  will 
be  purchased  and  redeemed  at  their  net 
asset  value,  which  is  the  same 
consideration  paid  and  received  for  the 
shares  by  any  other  shareholder. 
Applicants  also  state  that  the  Investing 
Fimds  will  retain  their  ability  to  invest 
their  Uninvested  Cash  directly  in  money 
market  instruments  if  they  believe  they 
can  obtain  a  higher  return.  Applicants 
assert  that  the  purchase  of  shares  of  the 
Underlying  Money  Market  Fimds  by  the 
Investing  Funds  will  be  effected  in 
accordance  with  each  Investing  Fund's 
investment  policies  and  that  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act. 

7.  Section  17(dj  of  the  Act  and  rule 
17d-l  prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  from  participating  in  any 
joint  arrangement  within  the  investment 
company  unless  the  SEC  has  issued  an 
order  authorizing  the  arrangement. 
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I  Applicants  state  that  the  Investing 
Funds,  by  purchasing  shares  of  the 
Underlying  Money  Market  Funds,  the 
Investment  Adviser,  by  managing  the 
assets  of  the  Investing  Funds  invested  in 
the  Underlying  Money  Market  Funds, 
and  the  Underlying  Money  Market 
Funds  could  be  deemed  to  be 
•  participating  in  a  joint  arrangement 
within  the  meaning  of  section  17(d)  and 
rule  17d-l. 

8.  Rule  17d-l  under  the  Act  permits 
the  SEC  to  approve  a  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 
determining  whether  to  permit  a 
transaction,  the  SEC  considers  whether 
the  investment  company's  participation 
in  the  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  assert  that  the 
investment  by  the  Investing  Funds  in 
shares  of  the  Underlying  Money  Market 
Funds  will  be  on  the  same  basis  as  any 
other  shareholder  and  will  be  consistent 
with  the  policies  and  purposes  of  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Underlying  Money 
Market  Funds  sold  to  and  redeemed 
from  the  Investing  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act,  or  service  fee  (as  defined  in  Rule 

!  2830  of  the  NASD's  Conduct  Rules). 

2.  The  Investment  Adviser  will  waive 
its  advisory  fee  for  each  Investing  Fund 

:  in  an  amount  that  offsets  the  amount  of 
the  advisory  fees  of  an  Underlying 
Money  Market  Fund  incurred  by  the 
Investing  Fund. 

3.  Each  Investing  Fund  will  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Underlying  Money  Market  Funds 

I  only  to  the  extent  that  the  Investing 
Fund's  aggregate  investment  in  the 
Underlying  Money  Market  Funds  does 
not  exceed  25%  of  the  Investing  Fund's 
total  assets.  For  purposes  of  this 
limitation,  each  Investing  Fund  or  series 
thereof  will  be  treated  as  a  separate 
investment  company. 

4.  Investment  in  snares  of  the 
Underlying  Money  Market  Funds  will 
be  in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 

5.  Each  Investing  Fund,  each 
Underlying  Money  Market  Fund,  and 


any  future  fund  that  may  rely  on  the 
order  shall  be  advised  by  the  Investment 
Adviser,  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Investment  Adviser. 

6.  No  Underlying  Money  Market  Fund 
shall  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  98-31938  Filed  11-30-98;  8:45  am] 

BILUNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23549:812-11392] 

MPS  Institutional  Trust;  Notice  of 
Application 

November  24,  1998. 

AGENCY:  Notice  of  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicant, 
MFS  Institutional  Trust  ("Trust")  on 
behalf  of  MFS  Institutional  Emerging 
Equities  Fund  ("Fund"),  seeks  an  order 
to  permit  an  in-kind  redemption  of 
shares  of  the  Fund  by  an  affiliated 
person  of  the  Fund. 

FILING  DATES:  The  application  was  filed 
on  October  30,  1998.  Applicant  has 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  Meriting  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  request 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  18,  1998,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549.  Applicants,  500  Boylston  Street, 
Boston,  Massachusetts  02116. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  P.  Macdonald.  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.,  Washington,  DC 
20549  (tel.  no.  202-942-8090). 

Af>plicant's  Representations 

1.  The  Trust,  organized  as  a 
Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
Fund  is  a  series  of  the  Trust. 
Massachusetts  Financial  Services 
Company  ("Adviser"),  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act  "),  is  the  Fund's 
investment  adviser. 

^.  ICMA  Retirement  Trust  ("Affiliated 
Shareholder")  is  a  retirement  trust  for 
deferred  compensation  plans  and 
qualified  retirement  plans  established 
by  state  and  local  governments  and  their 
agencies  and  instrumentalities  for  their 
employees.  The  Affiliated  Shareholder 
is  not  registered  under  the  Act  in 
reliance  upon  section  2(b)  of  the  Act. 
The  ICMA  Retirement  Corporation 
("J^etirement  Corporation"),  registered 
under  the  Advisers  Act,  serves  as  the 
investment  adviser  to  the  Affiliated 
Shareholder.  The  Affiliated  Shareholder 
owns  approximately  20.02%  of  the 
outstanding  shares  of  the  Fund. 

3.  The  Retirement  Corporation,  acting 
in  its  fiduciary  capacity  with  respect  to 
the  Affiliated  Shareholder,  has 
concluded  that  the  assets  of  the 
Affiliated  Shareholder  invested  in  the  . 
Fund  should  be  managed  directly  by  the 
Adviser.  Consequently,  the  Affiliated 
Shareholder  has  notified  the  Fund  that 
it  expects  to  redeem  all  of  its  shares  of 
the  Fund  and  place  the  proceeds  in  a 
se4)arate  account  managed  by  the 
Retirement  Corporation  and  subadvised 
by  the  Adviser.  On  October  28,  1998, 
the  Fund's  board  of  trustees,  including 
all  of  the  independent  trustees,  and  the 
Adviser  determined  that  it  would  be  in 
the  best  interests  of  the  Fund  and  its 
shareholders  to  redeem  the  shares  of  the 
Affiliated  Shareholder  in-kind. 

Applicant's  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  generally 
prohibits  an  affifiated  person  of  a 
registered  investment  company,  acting 
as  principal,  form  knowingly 
purchasing  any  security  from  the 
company.  Section  2(a)(3)(A)  of  the  Act 
defines  'affiliated  person"  of  another 
person  to  include  any  person  owning 
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5%  or  more  of  the  outstanding  voting 
securities  of  the  other  person. 

2.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a)  of 
the  Act,  the  Commission  shall  exempt  a 
proposed  transaction  from  section  17(a) 
of  the  Act  if  evidence  establishes  that: 
(a)  the  terms  of  the  proposed  transaction 
are  reasonable  and  fair  and  do  not 
involve  overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicant  states  that  the  AffiUated 
Shareholder  is  an  afHUated  person  of 
the  Fluid  under  section  2(a)(3)(A)  of  the 
Act  because  it  ov^rns  beneficially  in 
excess  of  5%  of  the  Fund's  shares.  To 
the  extent  that  the  proposed  in-kind 
redemption  would  be  considered  to 
involve  the  "purchase"  of  the  Fund's 
portfolio  securities  by  the  Affiliated 
Shareholder,  applicant  states  that  the 
proposed  in-kind  redemption  would  be 
prohibited  by  section  17(a)(2)  of  the  Act. 

4.  Applicant  submits  that  the  terms  of 
the  proposed  in-kind  redemption  meet 
the  standards  set  forth  in  section  17(b) 
of  the  Act.  Applicant  asserts  that  neither 
the  Adviser  nor  the  Affiliated 
Shareholder  will  have  any  opportunity 
to  select  the  specific  portfolio  securities 
to  be  distributed.  AppHcant  further 
states  that  the  portfolio  securities  to  be 
distributed  to  the  Affiliated  Shareholder 
will  be  valued  according  to  an  objective, 
verifiable  standard  and  that  the  in-kind 
redemption  is  consistent  with  the 
investment  polices  of  the  Fund. 
Applicant  also  states  that  the  proposed 
in-kind  redemption  is  consistent  with 
the  general  purposes  of  the  Act. 

Applicant's  Conditions 

Apphcant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  portfoUo  securities  of  the  Fund 
distributed  to  the  Affihated  Shareholder 
pursuant  to  the  in-kind  redemption  (the 
"In-Kind. Seciuities")  will  be  hmited  to 
securities  that  are  traded  on  a  public 
securities  market  or  for  which  quoted 
bid  prices  are  available. 

2.  The  In-Kind  Securities  will  be 
distributed  by  the  Fund  on  a  pro  rata 
basis  after  excluding:  (a)  securities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  and  (b)  certain  portfoUo  assets 
(such  as  futures  and  options  contracts 
and  repurchase  agreements)  that, 
although  they  may  be  hquid  and 
marketable,  must  be  traded  through  the 
marketplace  or  with  the  counterparty  to 
the  transaction  in  order  to  effect  a 
change  in  beneficial  ownership.  Cash 


wall  be  paid  for  that  portion  of  the 
Fund's  assets  represented  by  cash 
equivalents  (such  as  certificates  of 
deposit,  commercial  paper,  and 
repurchase  agreements)  and  other  assets 
which  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabihties 
(including  accounts  payable).  In 
addition,  the  Fund  will  distribute  cash 
in  lieu  of  securities  held  in  its  portfolio 
not  amounting  to  round  lots  (or  which 
would  not  amount  to  round  lots  if 
included  in  the  in-kind  distribution), 
fi-actional  shares,  and  accruals  on  such 
seciuities. 

3.  The  In-Kind  Securities  distributed 
to  the  Affiliated  Shareholder  wfill  be 
valued  in  the  same  manner  as  they 
would  be  valued  for  purposes  of 
computing  the  Fund's  net  asset  value 
which,  in  the  case  of  securities  traded 
on  a  public  securities  market  for  which 
quotations  are  available,  is  the  last 
reported  sales  price  on  the  exchange  on 
which  the  securities  are  primarily 
traded  or  at  the  last  sales  price  on  the 
national  securities  market,  or,  if  the 
securities  are  not  listed  on  an  exchange 
or  the  national  seciuities  market  or  if 
there  is  no  such  reported  price,  the  most 
recent  bid  price. 

4.  The  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of  the 
redemption  setting  forth  a  description  of 
each  security  distributed,  the  terms  of 
the  distribution,  and  the  information  or 
materials  upon  which  the  valuation  was 
made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  98-31939  Filed  11-30-98;  8:45  am] 

BILLMQ  CODE  801»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AQENCYj  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pubhc  that  the  agency  has  made 
such  a  submission. 


DATES:  Submit  comments  on  or  before 
December  31,  1998.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadUne. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street.  S.W.,  5th  Floor,  Washington. 
D.C.  20416;  and  OMB  Reviewer,  Victoria 
Wassmer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Business  Loan 
Application. 

Form  No's:  5,739A,  and  1368. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Businesses. 

Annual  Responses:  16,853. 

Annual  Burden:  48.561. 

Dated:  November  23,  1998. 
Jaoqueline  White. 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  98-31918  Filed  11-30-98;  8:45  ami 

BiLUNO  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities; 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compUance  with  Public  Law  104-13 
effective  October  1.  1995.  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Organization  Profile-0960-NEW. 
The  Social  Security  Administration 
(SSA)  will  use  the  information  collected 
on  the  Organization  Profile 
questioimaire  to  create  a  database  of 
third  party  stakeholders.  This  database 
will  support  the  delivery  of  information 
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dbout  Social  Security  programs  to  these 
interested  parties,  and  enable  SSA  to 
target  relevant  infonnation  to  those 
organizations  while  restricting 
unwanted  material.  The  respondents  are 
community  organizations,  state  and 
local  government  agencies,  advocacy 
groups,  community  service 
organizations, 
i  Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  1,167 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Secimty  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd., 
l-A-21  Operations  Bldg.,  Baltimore, 
MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  infonnation;  its 
practical  utility;  ways  to  enhance  its 
quahty,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

II.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Time  Report  of  Personnel  Services 
for  Disability  Determinination 
Services— 0960-0408.  Form  SSA-4514 
is  used  by  the  Social  Security 
Administration  (SSA)  to  collect  data 
necessary  for  detailed  analysis  and 
evaluation  of  costs  incurred  by  State 
Disability  Determination  Services  (DDS) 
in  making  determinations  of  disability 
for  SSA.  The  data  are  also  used  in 
determining  funding  levels  for  each 
DDS.  The  respondents  are  State  DDSs 
making  determinations  of  disability  for 
SSA. 

Number  of  Respondents:  54. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  108  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 
(OMB)  Office  of  Management  and 

Budget,  OIRA,  Attn:  Desk  Officer  for 

SSA,  New  Executive  Office  Building, 

Room  10230.  725  17th  St.,  NW., 

Washington,  DC  20503 


(SSA)  Social  Secimty  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickervkamp,  l-A-21  Operations 
Bldg.,  6401  Security  Blvd.,  Baltimore, 
MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
Usted  above. 

Dated:  November  24, 1998. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer.  Social  Security 

Administration. 

[FR  Doc.  98-31903  Filed  11-30-98;  8:45  am] 

BILUNO  CODE  41ta-2»-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatit>ility 
Program,  Amarilio  Intemationai 
Airport,  Amarilio,  TX 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  City  of 
Amarilio,  Texas,  for  Amarilio 
Intemationai  Airport,  under  the 
provisions  of  Title  49,  USC,  Chapter  475 
and  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  30, 1998,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  City  of  Amarilio 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  October  26, 
1998,  the  Adininistrator  approved  the 
noise  compatibility  program.  All  of  the 
recommendations  of  the  programs  were 
approved. 

EFFECrrVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Amarilio 
Intemationai  Airport  noise 
compatibihty  program  is  October  26, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Stoltz,  Department  of 
Transportation,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76137, 
(817)  222-5608.  Docmnents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has  - 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Amarilio 


Intemationai  Airport  effective  October 
26, 1998. 

Under  Title  49  USC,  Section  47504 
(hereinafter  referred  to  as  "Title  49"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  Title  49  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  Title  49  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibihty  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  Hot  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
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approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FA  A  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Fort  Worth,  Texas. 

The  City  of  Amarillo  submitted  to  the 
FAA  on  EJecember  16, 1997,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  Jime  4,  1996,  through 
October  26,  1998.  The  Amarillo 
International  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  April  30,  1998.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  May  13,  1998. 

The  Amarillo  International  Airport 
Part  150  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
£ind  adjacent  juirisdictions  from  the  date 
of  study  completion  to  the  year  2003.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
Title  49.  The  FAA  began  its  review  of 
the  program  on  April  30,  1998,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  fhght  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
four  proposed  actions  for  noise 
mitigation  (on  and/or  off)  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  Title  49  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
October  26,  1998. 

Outright  approval  was  granted  for  all 
of  the  four  specific  program  elements. 
The  approved  elements  constitute  a 
continuation  of  noise  compatibiUty 
programs  and  the  implementation  of  a 
new,  voluntary  flight  procedure  for 
military  and  other  training  operations 
which  would  reduce  the  numbers  of 
people  exposed  to  overflights  within  the 
DNL  65dB  noise  contour. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  26, 
1998.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  at  the  FAA  office  listed 
above  and  at  the  administrative  offices 
of  the  Amarillo  International  Airport, 
10801  Airport  Boulevard,  Amarillo,  TX 
79111-1211. 

Issued  in  Fort  Worth,  Texas,  November  16, 
1998. 

Naomi  L.  Saunders, 

Manager.  Airports  Division. 

[PR  Doc.  98-31942  Filed  11-30-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  San  Luis 
Obispo  County  Airport-McChesney 
Field,  San  Luis  Obispo,  CA 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
San  Luis  Obispo  County  Airport- 
McChesney  Field  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990)  (Public  Uw  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
{14CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  December  31,  1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Klaasje  Nairne,  Airport 
Administrative  Officer  of  the  San  Luis 
Obispo  Airport-McChesney  Field,  at  the 
following  address:  County  of  San  Luis 
Obispo,  County  Government  Center, 
Room  460,  San  Luis  Obispo,  CA  93408. 
Air  carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  County  of 
San  Luis  Obispo  under  section  158.23  of 
Part  158. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Luis  Obispo  County  Airport-McChesney 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  October  29, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
County  of  San  Luis  Obispo  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  29,  1999. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  99- 
05-C-OO-SBP: 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2012. 

Proposed  charge  expiration  date:  Jime 
30,  2015. 

Total  estimated  PFC  revenue: 
$1,229,113. 

Brief  description  of  the  proposed 
projects:  Land  Acquisition  and  Master 
Plan  Environmental  Assessment  and 
Environmental  Impact  Report. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled 
Part  135  Air  Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  County  of  San  Luis  Obispo. 

Issued  in  Hawthorne,  California,  on 
November  3.  1998. 

Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

(FR  Doc.  98-31941  Filed  11-30-98;  8:45  am| 
BILUNQ  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Admlmstration 

Environmental  Impact  Statement: 
Caldwell  and  Guadalupe  Counties, 
Texas 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  new  location 
highway/tollway  project  in  Caldwell 
and  Guadalupe  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Waidelich,  District  Engineer, 
Federal  Highway  Administration,  Room 
850,  Federal  Building,  300  East  8th 
Street,  Austin,  Texas  78701.  David 
Kopp,  P.E.,  Texas  Turnpike  Authority 
Division,  Texas  Department  of 
Transportation,  125  E.  11th  Street, 
Austin.  Texas  78701-2483. 
SUPPLEMENTARY  INFORMATION:  State 
Highway  130,  as  currently  envisioned, 
is  a  proposed  controlled  access  highway 
which  will  extend  from  IH  35  at  State 
Highway  195  north  or  Georgetown  in 
Williamson  County,  Texas,  to  IH  10  near 
Seguin  in  Guadalupe  County,  Texas. 
State  Highway  130  will  be  located 
generally  parallel  to  and  east  of 
Interstate  Highway  35  and  the  urban 
areas  of  Austin,  San  Marcos,  and  New 
Braunfels.  The  total  length  of  the 
proposed  facihty  is  143.5  kilometers  (89 
miles).  The  proposed  State  Highway  130 
facility  is  being  developed  by  the  FHWA 
in  cooperation  with  the  Texas  Turnpike 
Authority  Division  (TTA)  of  the  Texas 
Department  of  Transportation  (TxDOT). 
It  is  being  developed  in  three  projects 
with  each  project  having  logical  termini 
and  independent  utility.  FHWA  and 
TTA  will  prepare  an  Environmental 
Impact  Statement  for  each  of  the  three 
independent  projects. 

This  Notice  of  Intent  (NOI)  focuses  on 
the  southern  project.  Segment  C,  of  State 
Highway  130.  As  announced  herein,  the 
FHWA  in  cooperation  with  TTA  will 
prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  construct 
Segment  C  of  State  Highway  130. 
Segment  C  of  proposed  State  Highway 
130  extends  from  the  junctions  of  US 
Highway  183  and  Farm-to-Market  Road 
1185  north  of  Lockhart  in  Caldwell 
County,  Texas,  to  Interstate  Highway  10 
near  Seguin  in  Guadalupe  County, 
Texas.  The  length  of  Segment  C  varies 
depending  on  the  alternative  selected. 
The  proposed  action  is  intended  to 
relieve  congestion  on  Interstate  35  by 
providing  an  alternative  route  for  those 


who  commute  between  the  metropolitan 
areas  of  Austin  or  San  Antonio  and 
surrounding  areas  as  well  as  drivers 
desiring  to  bypass  Austin  and  other 
central  Texas  cities  located  along  the 
heavily  traveled  Interstate  35  corridor. 
The  proposed  action  will  also  provide 
improved  access  and  increased  mobility 
to  urbanized  areas  in  the  proposed 
corridor;  help  support  planned  business 
and  residential  growth  in  various  areas 
throughout  the  project  corridor;  and 
provide  needed  freeway  access  from 
surrounding  areas  to  the  proposed 
Austin  Bergstrom  International  Airport. 

A  Major  Investment  Study,  addressing 
the  entire  length  of  the  proposed  State 
Highway  130,  was  endorsed  in  July 
1997  by  the  Austin  Transportation 
Study  Policy  Advisory  Committee,  the 
metropolitan  planning  organization  for 
the  Austin,  Texas  area. 

The  proposed  Segment  C  facility  is 
being  developed  as  a  candidate  toll 
road;  thus,  in  conjunction  with  the  EIS 
and  selection  of  a  preferred  alternative, 
the  TTA  will  conduct  a  toll  feasibility 
study  to  evaluate  the  ability  of 
developing  the  selected  alternative  as  a 
toll  road  and  financing  it,  in  whole.or 
part,  through  the  issuance  of  revenue 
bonds.  The  toll  road  designation  will 
not  influence  the  selection  of  a  preferred 
alternative.  Proposed  alternatives, 
including  alternative  alignments,  will  be 
evaluated  for  how  well  they  meet  the 
stated  purpose  and  need  for  the 
proposed  project.  Any  impacts  owing  to 
the  toll  road  designation  will  be 
discussed  in  the  environmental  impact 
statement. 

The  draft  EIS  for  Segment  C  will 
address  a  build  alternative  including 
multiple  alternative  alignments. 
Alternatives  to  the  proposed  action, 
which  will  also  be  discussed  in  the  EIS, 
will  include  (1)  taking  no  action,  or  the 
"no  build"  alternative,  and  (2) 
improving  existing  roadways  in  the 
project  area.  The  build  alternatives 
include  muhiple  alternative  alignments 
along  new  location  and  existing 
highway  rights-of-way  within  the 
Segment  C  project  limits. 

Impacts  caused  by  the  construction 
and  operation  of  Segment  C  of  State 
Highway  130  will  vary  according  to  the 
alternative  alignment  utilized. 
Generally,  impacts  would  include  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic,  and  mobility  improvement);  air 
and  noise  impacts  from  construction 
and  operation  of  the  roadway;  water 
quality  impacts  from  construction 
activities  and  roadway  storm  water 
runoff;  impacts  to  waters  of  the  United 
States  including  wetlands  from  right-of- 


way  encroachment;  and  impacts  to 
residences  and  businesses. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal. 
Public  meetings  for  the  Segment  C 
project  were  held  in  June  and 
September  1997  in  Seguin,  Texas  and  in 
June  and  September  1997  in  Lockhart, 
Texas.  At  these  meetings,  public 
comments  on  the  proposed  action  and 
alternatives  were  requested. 

In  continuation  of  the  scoping  process 
for  Segment  C  of  State  Highway  130,  an 
additional  set  of  public  meetings  has 
been  scheduled.  These  meetings  will  be 
held  on  Wednesday,  December  2,  1998, 
at  the  Sequin  Coliseum,  810  South 
Guadalupe  Street,  Sequin,  Texas,  and  on 
Tuesday,  December  8,  1998,  in  the 
cafeteria  of  Plum  Creek  Elementary 
School,  710  Flores  Street,  Lockhart, 
Texas.  Two  meeting  are  planned  for  the 
convenience  of  those  wishing  to  attend. 
TTA,  and  its  consultants,  will  present 
the  same  information  at  each  meeting. 
From  6:00  to  7:00  pm,  displays  showing 
the  preliminary  alternative  corridors 
will  be  available  for  review.  During  this 
period,  TTA  staff  will  be  available  to 
answer  questions.  Beginning  at  7:00  pm, 
a  formal  presentation  of  the  project  will 
be  made  and  will  be  followed  by  a 
public  comment  period.  All  interested 
persons  are  encouraged  to  attend  one  or 
both  of  these  public  meetings. 

A  public  hearing  will  be  held  for  the 
Segment  C  project  subsequent  to 
publication  of  the  Draft  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  proposed  Segment  C  of  State 
Highway  130  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
parties.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  or 
TTA  at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  18,  1998. 
Walter  C.  Waidelich, 
District  Engineer.  Austin.  Texas. 
[Fl?  Doc.  98-31  J72  Filed  11-30-98:  8:45  am] 

BILUNG  COOC  4910-22-M 


66226 


Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1.  1998 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-98-4334] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  petitions  and  intent  to 
grant  applications  for  exemption; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
FHWA's  preliminary  determination  to 
grant  the  applications  of  24  individuals 
for  an  exemption  from  the  vision 
requirements  in  the  Federal  Motor 
Carrier  Safety  Regulations.  Granting  the 
exemptions  will  enable  these 
individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  December  31,  1998. 
ADDRESSES:  Your  written,  signed 
comments  must  refer  to  the  docket 
number  at  the  top  of  this  document,  and 
you  must  submit  the  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  All 
comments  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m..  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Thomas,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
8786,  or  Ms.  Judith  Rutledge,  Office  of 
the  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 


the  Govenmient  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://wwfw.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

Twenty-four  individuals  have 
requested  a  waiver  of  the  vision 
requirement  in  49  CFR  391.41(b)(10), 
which  applies  to  drivers  of  CMVs  in 
interstate  commerce.  Their  requests 
were  filed  with  the  FHWA  on  various 
dates  before  June  9,  1998.  When  they 
were  filed,  the  FHWA  was  authorized 
by  49  U.S.C.  31136(e)  to  waive 
application  of  the  vision  standard  if  the 
agency  determined  the  waiver  was 
consistent  with  the  public  interest  and 
the  safe  operation  of  CMVs.  Because  the 
statute  did  not  limit  the  effective  period 
of  a  waiver,  the  agency  had  discretion 
to  issue  waivers  for  any  period 
warranted  by  the  circumstances  of  a 
request. 

On  June  9, 1998,  the  FHWA's  waiver 
authority  changed  with  enactment  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Pub.  L.  No.  105-178, 
112  Stat.107.  Section  4007  of  TEA-21 
amended  the  waiver  provisions  of  49 
U.S.C.  31136(e)  and  31315  to  change  the 
standard  for  evaluating  waiver  requests, 
to  distinguish  between  a  waiver  and  an 
exemption,  and  to  establish  term  limits 
for  both.  Under  revised  section 
3 1136(e),  the  FHWA  may  grant  a  waiver 
for  a  period  of  up  to  3  months  or  an 
exemption  for  a  renewable  2-year 
period.  The  24  applications  in  this 
proceeding  fall  within  the  scope  of  an 
exemption  request  under  the  revised 
statute. 

The  amendments  to  49  U.S.C. 
31136(e)  also  changed  the  criteria  for 
exempting  a  person  from  application  of 
a  regulation.  Previously  an  exemption 
was  appropriate  if  it  was  consistent  with 
the  public  interest  and  the  safe 
operation  of  CMVs.  Now  the  FHWA 
may  grant  an  exemption  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  According  to 
the  legislative  history,  Congress  changed 
the  statutory  standard  to  give  the  agency 
greater  discretion  to  consider 
exemptions.  The  previous  standard  was 
judicially  construed  as  requiring  an 
advance  determination  that  absolutely 
no  reduction  in  safety  would  result  from 
an  exemption.  Congress  revised  the 
standard  to  require  that  an  "equivalent" 
level  of  safety  be  achieved  by  the 
exemption,  which  would  allow  for  more 
equitable  resolution  of  such  matters. 


while  ensuring  safety  standards  are 
maintained.  (See  H.R.  Conf.  Rep.  No. 
105-550,  at  489  (1998)). 

Although  the  24  petitions  in  this 
proceeding  were  filed  before  enactment 
of  TEA-21.  the  FHWA  is  required  to 
apply  the  law  in  effect  at  the  time  of  its 
decision  unless  (1)  its  application  will 
result  in  a  manifest  injustice  or  (2)  the 
statute  or  legislative  history  directs 
otherwise.  Bradley  v.  School  Board  of 
the  City  of  Richmond,  416  U.S.  696 
(1974).  There  is  nothing  in  the  statute, 
its  history,  or  the  facts  in  this 
proceeding  which  meets  either  of  these 
two  tests.  In  fact,  the  new  standard  is 
more  equitable  as  it  allows  an 
exemption  to  be  based  on  a  reasonable 
expectation  of  equivalent  safety,  rather 
than  requiring  an  absolute 
determination  that  safety  will  not  be 
diminished.  In  addition,  the  "pubhc 
interest"  finding  required  under  the 
previous  standard  is  not  necessary 
under  the  new  exemption  standard. 
These  changes  enhance  the  FHWA's 
discretion  to  consider  exemptions,  thus 
benefitting  the  24  applicants  rather  than 
causing  an  injustice. 

Although  applying  TEA-21 's  new 
exemption  standard  does  not  adversely 
affect  the  applicants,  subjecting  their 
applications  to  the  new  procedural 
requirements  would  adversely  affect 
them.  Section  4007  requires  the 
Secretary  of  Transportation  to 
promulgate  regulations  specifying  the 
procedures  by  which  a  person  may 
request  an  exemption.  The  statute  lists 
four  items  of  information  an  applicant 
must  submit  with  an  exemption  petition 
and  gives  the  Secretary  180  days  to 
implement  the  new  procedural 
regulations.  Although  the  FHWA 
intends  to  meet  that  deadline,  it  would 
be  manifestly  unjust  to  the  24  applicants 
to  delay  publication  of  this  notice  until 
the  new  procedural  regulations  are  in 
place,  and  then  at  that  time,  require 
them  to  submit  conforming  information 
to  support  their  exemption  request.  To 
avoid  this  delay  and  injustice,  we  will 
not  apply  the  new  procedural 
requirements  of  Section  4007  to 
exemption  petitions  filed  before  its 
effective  date,  June  9,  1998. 

Accordingly,  the  FHWA  has  evaluated 
each  of  the  24  exemption  requests  on  its 
merits,  as  required  by  the  decision  in 
Rauenhorst  v.  United  States  Department 
of  Transportation,  Federal  Highway 
Administration,  95  F.3d  715  (8th  Cir. 
1996),  applying  the  new  exemption 
standard  in  49  U.S.C.  31136(e).  Based 
on  our  evaluation,  we  have  made  a 
preliminary  determination  that 
exempting  these  24  applicants  fi-om  the 
vision  requirement  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
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of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption. 

Qualificatioiis  of  Applicants 

i.  Gary  R.  Andersen 
I 
N4r.  Andersen  is  a  34-year-old 

individual  who  has  operated  CMVs  for 

15  years. 

A  congenited  irregularity  called 
amblyopia  was  discovered  in  his  left  eye 
when  he  was  about  9  years  old,  and  his 
optometrist  believes  the  condition  was 
present  much  earlier.  Because  of  this 
condition,  Mr.  Andersen  is  unable  to 
meet  the  vision  requirement  of  49  CFR 
391.41(b)(10). 

A  1997  letter  from  the  optometrist 
states  Mr.  Andersen  has  20/20  vision  in 
his  right  eye  without  glasses  and  20/200 
unaided  in  the  left  eye.  In  the 
optometrist's  opinion,  Mr.  Andersen  can 
perform  the  tasks  necessary  to  operate  a 
CMV. 

Mr.  Andersen  holds  a  Nebraska 
commercial  driver's  license  (CDL)  with 
a  tank  vehicle  endorsement.  He  has 
driven  straight  trucks  and  tractor-trailer 
combinations  almost  1  million  miles 
since  1982,  and  his  driving  record 
contains  no  traffic  violations  and  no 
accidents  in  such  vehicles.  One  of  his 
previous  employers,  Gerhold  Concrete 
Company,  says  Mr.  Andersen  "operated 
equipment  safely"  while  in  its  employ. 

2.  Joe  F.  Arnold 
I 
Mr.  Arnold,  40,  has  been  blind  in  his 

right  eye  since  he  was  6  months  old.  A 
1997  medical  report  indicates  he  has  20/ 
20  vision  in  his  left  eye  without  glasses. 
In  his  optometrist's  opinion,  Mr.  Arnold 
is  capable  of  operating  a  CMV. 
I  Mr.  Arnold  has  been  a  professional 
truck  driver  for  22  years  and  has 
operated  straight  trucks  and  tractor- 
trailer  combinations.  He  holds  an 
Arkansas  CDL,  and  his  official  State 
driving  record  reflects  no  moving 
violations  in  any  vehicle.  His  CMV  was 
in  a  colhsion  v«rith  an  automobile  in 
February  1996.  There  were  no  injuries, 
and  Mr.  Arnold  did  not  receive  a 
citation. 

$!i  Jack  E.  Atkinson 

I  Mr.  Atkinson  is  59  years  old  and  has 
been  employed  as  a  commercial  truck 
driver  for  36  years.  He  has  a  macular 
defect  in  his  left  eye  which  prevents 
him  from  meeting  the  vision 
requirement  of  49  CFR  391.41(b)(10). 
His  optometrist  believes  the  defect  is 
"longstanding." 

A  1997  examination  indicates  Mr. 
Atkinson  has  20/20  vision  in  his  right 
eye  and  20/60  in  the  left  eye  with 
corrective  lenses.  In  the  optometrist's 


opinion,  Mr.  Atkinson  is  capable  of 
operating  a  CMV.  Because  the  eye 
condition  is  an  old  one,  he  has  had 
many  years  to  adapt  his  driving  skills  to 
accommodate  his  vision  deficiency. 

Mr.  Atkinson  holds  a  Missouri  CDL 
with  tank  vehicle  and  double-  and 
triple-trailer  endorsements.  He  has 
driven  CMVs  more  than  1.2  million 
miles  since  1961.  His  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  in  a  CMV  and  no 
accidents  in  any  vehicle.  Mr.  Atkinson 
has  operated  straight  trucks  and  tractor- 
trailer  combinations  for  Southern 
Supply  Company  since  1981;  the 
president  of  the  company  calls  him  "an 
outstanding  employee." 

4.  Gary  A.  Barrett 

Mr.  Barrett,  46,  was  bom  with 
amblyopia  in  his  left  eye.  The  vision  in 
his  right  eye  was  20/20  with  glasses  in 
a  1998  examination.  His  optometrist 
says  Mr.  Barrett  is  able  to  perform  the 
tasks  necessary  to  operate  a  CMV. 

Mr.  Barrett  has  an  Iowa  CDL  with 
hazardous  materials  and  tank  vehicle 
endorsements.  He  received  his  first 
commercial  license  in  1969  and  has 
driven  straight  trucks  and  tractor-trailer 
combinations  more  than  900,000  miles. 
His  official  State  record  for  the  past  3 
years  contains  no  accidents  and  one 
citation  for  failure  to  obey  a  traffic 
signal. 

5.  Ivan  L.  Beal 

Mr.  Beal,  63,  has  been  employed  as  a 
commercial  truck  driver  for  29  years.  He 
has  had  amblyopia  in  his  right  eye  since 
he  was  a  child.  Because  of  this  eye 
condition,  Mr.  Beal  is  imable  to  meet 
the  Federal  vision  requirement. 

A  1997  medical  report  indicates  Mr. 
Beal  has  20/200  vision  in  his  right  eye 
and  20/20  vision  in  the  left  eye  with 
corrective  lenses.  His  optometrist  states 
Mr.  Beal  has  the  skills  to  operate  a  CMV 
safely.  Having  had  amblyopia  since 
childhood,  he  has  had  almost  his  entire 
life  to  adapt  to  it. 

He  has  driven  tractor-trailer 
combinations  and  straight  trucks 
approximately  2.4  million  miles  since 
1968.  He  has  a  Nebraska  CDL  and  his 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  and  no 
accidents.  Mr.  Beal  operates  CMVs  for 
his  family's  company  and  intends  to 
continue  driving  for  it  if  his  exemption 
is  granted. 

6.  Johnny  A.  Beutler 

Mr.  Beutler,  53,  has  amblyopia  of  the 
right  eye  and  caimot  meet  the  Federal 
vision  standard.  A  1997  examination  by 
an  optometrist  revealed  the  vision  in  his 
left  eye  to  be  20/20  without  correction; 


the^mblyopic  right  eye  measures  20/ 
400  imaided.  The  optometrist  stated  Mr. 
Beutler  has  had  the  condition  for  many 
years  and  has  had  "no  difficulty 
performing  the  appropriate  driving 
skills"  in  a  CMV. 

Mr.  Beutler  is  self-employed  and 
holds  a  South  Dakota  CDL.  He  has 
driven  more  than  2.6  million  miles  in  a 
35-year  professional  driving  career  and 
has  operated  straight  trucks  and  tractor- 
trailer  combinations.  His  official  State 
driving  record  reflects  no  traffic 
citations  in  any  vehicle  for  the  past  5 
years.  In  1996,  his  CMV  was  involved  in 
an  accident.  There  was  property  damage 
but  there  were  no  injuries,  and  he  did 
not  receive  a  citation. 

7.  Richard  D.  Carlson 

Mr.  Carlson  lost  the  sight  in  his  right 
eye'when  he  was  11  years  old.  Now  51, 
his  vision  in  the  left  eye  is  20/15 
without  glasses,  according  to  a  1997 
examination.  His  ophthalmologist  states 
Mr.  Carlson  can  operate  a  CMV. 

Mr.  Carlson  holds  a  Minnesota  CDL 
with  hazardous  materials  and  tank 
vehicle  endorsements.  He  is  a  self- 
employed  owner-operator  who  has 
driven  tractor-trailer  combination 
vehicles  for  20  years  and  2  million 
miles.  His  official  State  driving  record 
reveals  no  traffic  citations  or  accidents 
in  a  CMV. 

8.  David  John  Collier 

Mr.  ColUer,  42,  has  been  blind  in  his 
right  eye  since  1970.  His  left  eye  was 
measured  at  20/20  with  glasses  in  a 
1998  examination,  and  the  optometrist 
says  Mr.  ColUer  has  "adapted  very  well" 
to  his  condition  and  can  perform  the 
tasks  required  to  operate  a  CMV. 

David  Collier  has  an  Iowa  CDL  with 
a  tank  vehicle  endorsement.  He  has 
operated  tractor-trailer  combination 
vehicles  for  4  yeeirs  and  has  driven  them 
more  than  400,000  miles.  His  official 
State  driving  record  lists  no  moving 
violations  and  no  accidents  in  a  CMV. 
Like  the  other  applicants,  Mr.  Collier's 
safe  driving  record  indicates  he  has 
adjusted  successfully  to  his  vision 
impairment. 

9.  Tomie  L.  Estes 

Mr.  Estes  is  a  40-year-old  individual 
who  has  been  blind  in  his  left  eye  since 
he  was  10.  He  has  20/25  unaided  vision 
in  his  right  eye  and  20/15  with 
corrective  lenses,  according  to  a  1998 
examination.  The  optometrist  who 
conducted  the  examination  asserts  Mr. 
EstQs  is  able  to  drive  a  CMV. 

Mr.  Estes  has  24  years'  experience 
operating  tractor-trailer  combinations 
and  10  years  of  experience  driving 
straight  trucks.  For  the  past  7  years,  he 
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has  operated  CNfVs  for  a  company 
which  calls  him  one  of  its  top  five 
drivers  and  lauds  his  job  performance 
and  safety  record.  Mr.  Estes  holds  a 
Missouri  CDL  and  has  no  traffic 
violations  or  accidents  in  the  past  3 
years  on  his  official  State  driving  record. 

10.  fay  E.  Finney 

Mr.  Finney  is  a  50-year-old  man  who 
lost  his  left  eye  in  an  accident  when  he 
was  6.  He  has  20/25  vision  in  his  right 
eye  with  corrective  lenses.  An 
optometrist  examined  him  in  November 
1997  and  asserted  Mr.  Finney  "is  able 
to  perform  the  driving  tasks  required  to 
operate  a  truck." 

Mr.  Finney  has  20  years  of  experience 
operating  straight  trucks  and  tractor- 
trailer  combinations.  He  holds  a 
Missouri  CDL  with  a  tank  vehicle 
endorsem«it  and  has  driven  more  than 
1  million  miles  in  commercial  vehicles. 
He  has  no  traffic  citations  or  accidents 
on  his  official  driving  record.  Mr. 
Fiimey  is  a  self-employed  dimtip  truck 
driver. 

11.  Britt  D.  Hazelwood 

Mr.  Hazelwood,  34,  has  had 
amblyopia  in  his  right  eye  since  early 
childhood.  The  vision  in  his  left  eye  is 
20/20  vdthout  glasses.  His 
ophthalmologist  states  Mr.  Hazelwood 
is  able  to  perform  the  duties  of  a  CMV 
driver. 

Mr.  Hazelwood  has  a  Missouri  Q>L 
and  has  operated  tractor-trailer 
combinations  for  12  years  and  straight 
trucks  for  16  years.  He  has  accumulated 
more  than  750,000  miles  behind  the 
wheel.  His  official  State  driving  record 
reveals  no  accidents  or  citations  in  a 
CMV.  This  safe  driving  record  indicates 
Mr.  Hazelwood  has  adapted 
successfully  to  a  vision  impairment  he 
has  had  almost  all  his  life.  His 
employer,  for  whom  he  has  driven  since 
1987,  calls  him  a  "valuable  employee." 

12.  Jon  R.  Houston 

Mr.  Houston,  33,  has  had  amblyopia 
in  his  left  eye  since  he  was  4  years  old. 
The  vision  in  his  right  eye  was  20/20 
without  glasses  in  a  1998  examination. 
His  optometrist  says  Mr.  Houston  "has 
excellent  peripheral  vision"  and  is  able 
to  perform  the  tasks  necessary  to  operate 
a  CMV. 

Mr.  Houston  has  an  Iowa  CDL  with  a 
tank  vehicle  endorsement.  He  has  3 
years'  experience  driving  straight  trucks 
and  has  driven  tractor-trailer 
combinations  for  1 1  years  and  more 
than  1  million  miles.  His  official  State 
driving  record  contains  one  speeding 
ticket  and  no  accidents  in  a  CMV  in  the 
past  3  years. 


13.  Jerome  R.  Jessen 

Mr.  Jessen,  53,  has  partial  amblyopia 
in  the  right  eye  which  makes  him 
unable  to  meet  the  Federal  vision 
standard.  The  condition  has  existed 
since  childhood.  His  ophthalmologist 
examined  him  in  1997  and  found  Mr. 
Jessen's  vision  in  the  left  eye  to  be  20/ 
20  with  glasses.  The  doctor  says  Mr. 
Jessen  is  able  to  perform  the  tasks 
required  to  operate  a  CMV. 

Mr.  Jessen  is  a  self-employed  dump 
truck  driver  with  a  Minnesota  CDL  and 
intrastate  vision  waiver.  He  has  been  a 
professional  truck  driver  for  10  years 
and  has  driven  500,000  miles.  There  are 
no  traffic  violations  or  accidents  in  any 
vehicle  in  the  past  3  years  on  his  official 
driving  record. 

14.  Chad  M.  Kallhoff 

Mr.  Kallhoff  had  an  accident  when  he 
was  12  which  left  him  blind  in  his  left 
eye.  The  vision  in  his  right  eye  is  20/ 
20  without  glasses.  His  optometrist 
states  Mr.  Kallhoff  is  able  to  perform  the 
duties  of  a  CMV  driver. 

Mr.  Kallhoff,  28,  has  a  Nebraska  CDL 
and  has  operated  tract  or- trailer 
combinations  for  7  years  and  straight 
trucks  for  10  years.  He  has  accumulated 
more  than  1  million  miles  behind  the 
wheel.  His  official  driving  record  for  the 
past  3  years  reveeds  no  accidents  and 
one  speeding  ticket  in  a  CMV.  This  safe 
driving  record  indicates  Mr.  Kallhoff 
has  adapted  successfully  to  a  vision 
impairment  he  has  had  for  more  than 
half  his  life. 

15.  Loras  G.  Knebel 

Mr.  Knebel  is  a  59-year-old  individual 
whose  scar  on  the  cornea  in  his  left  eye 
prevents  him  from  meeting  the  vision 
requirement  of  49  CFR  391.41(b)(10). 
The  scar  is  a  result  of  a  1981  accident. 
Mr.  Knebel  has  20/20  vision  in  his  right 
eye  with  corrective  lenses,  according  to 
a  1997  examination.  The 
ophthalmologist  who  conducted  the 
examination  asserts  Mr.  Knebel  "is  able 
to  drive  any  vehicle  and  perform  any 
tasks"  driving  might  require. 

Mr.  Knebel  has  25  years'  experience 
operating  straight  trucks.  For  the  past  2 
years,  he  has  operated  tractor- trailer 
combinations  for  an  Iowa  company  and 
averaged  60,000  miles  annually  in  those 
vehicles.  He  holds  an  Iowa  CDL  and  has 
one  speeding  ticket  and  no  accidents  in 
a  CMV  on  his  official  State  driving 
record. 

16.  Rodney  D.  Lemburg 

Mr.  Lemburg,  41,  has  had  amblyopia 
in  his  left  eye  since  childhood.  A  1998 
examination  by  an  ophthalmologist 
confirmed  vision  in  the  right  eye  to  be 
20/20  without  glasses.  The  doctor 


believes  Mr.  Lemburg  is  able  to  perform 
the  tasks  required  to  operate  a  CMV  and 
is  "a  proper  candidate  to  drive." 

Mr.  Lemburg  has  a  South  Dakota  CDL 
with  hazardous  materials  and  tank 
vehicle  endorsements.  He  has  been  a 
professional  truck  driver  for  14  years 
and  has  driven  straight  trucks  and 
tractor-trailer  combination  vehicles 
more  than  2  million  miles.  There  are  no 
traffic  violations  or  accidents  in  the  past 
3  years  on  his  official  driving  record. 

1 7.  Dexter  L.  Myhre 

Mr.  Myhre,  54,  has  been  blind  in  his 
left  eye  since  1994.  His  right  eye  was 
measured  at  20/20  without  glasses  in  a 
January  1998  examination,  and  the 
optometrist  asserts  Mr.  Myhre  can 
perform  the  tasks  required  to  operate  a 
CMV. 

Dexter  Myhre  has  a  Minnesota  CDL 
and  intrastate  vision  waiver.  He  has 
operated  tractor-trailer  combination 
vehicles  for  almost  13  years.  In  the  3 
years  since  he  lost  the  sight  in  his  left 
eye,  Mr.  Myhre  has  driven  those 
vehicles  more  than  200,000  miles  and 
has  not  received  any  traffic  citations  or 
been  involved  in  an  accident.  He 
received  a  driving  safety  award  fixtm  his 
employer's  insurance  company  in  1996. 
Mr.  Myhre  has  been  employed  by  the 
same  motor  carrier  since  1985;  a 
member  of  its  safety  department  says  he 
has  "excellent  safety  habits"  and  is  a 
very  capable  driver  whom  the  company 
would  like  to  have  on  the  road  more 
frequently. 

18.  James  H.  Oppliger 

Mr.  Oppliger,  52,  has  been  a 
commercial  truck  driver  for  36  years.  He 
has  had  an  artificial  right  eye  since  1973 
and  cannot  meet  the  Federal  vision 
requirement.  He  has  had  almost  half  his 
fife  to  adapt  to  his  medical  condition. 

A  1998  medical  report  indicates  Mr. 
Opphger  has  20/20  vision  in  the  left  eye 
without  corrective  lenses.  His 
optometrist  states  Mr.  Oppliger  can 
perform  the  tasks  required  to  operate  a 
CMV. 

He  has  driven  tractor-trailer 
combinations  and  straight  trucks 
approximately  700,000  miles  in  his 
career.  He  has  a  Nebraska  CDL  with  a 
tank  vehicle  endorsement,  and  his 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  and  no 
accidents  in  a  CMV.  Mr.  Oppliger  is  a 
self-employed  professional  driver  who 
hauls  grain  and  feed. 

19.  Stephanie  D.  Randels 

Ms.  Randels  has  had  amblyopia  of  the 
left  eye  since  birth.  Her  vision  in  the  eye 
with  corrective  lenses  has  generally 
varied  between  20/50  and  20/60  in  the 
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past  12  years,  but  this  is  not  sufficient 
to  meet  the  vision  standard  of  49  CFR 
391.4l(b)(10).  According  to  a  1998 
examination,  her  right  eye  is  correctable 
to  20/20.  Her  optometrist  states 
!    Ms.  Randels  can  perform  the  tasks 
{associated  with  driving  a  CMV. 

Ms.  Randels  is  39  years  old  and  holds 
la  Missouri  CDL  with  a  hazardous 
materials  endorsement.  She  has 
operated  tractor-trailer  combinations  for 
18  years  and  driven  more  than  2  million 
miles.  She  has  driven  for  the  same 
Compeiny  for  the  past  10  years  and  has 
not  received  a  moving  violation  or  been 
involved  in  an  accident.  The  company's 
safety  director  calls  Ms.  Randels  "one  of 
the  safest,  most  conscientious  drivers  on 
the  road." 

\iO.  Duane  L.  Riendeau 

I    Mr.  Riendeau,  50,  has  amblyopia  in 
the  right  eye  which  makes  him  unable 
to  meet  the  Federal  vision  standard.  The 
condition  has  existed  since  childhood. 
An  optometrist  examined  him  in  1997 
and  found  Mr.  Riendeau 's  vision  in  the 
left  eye  to  be  20/30  unaided  and  20/20 
with  glasses.  The  doctor  recommends 
Mr.  Riendeau  be  permitted  to  continue 
iQperating  a  CMV. 

Mr.  Riendeau  holds  a  North  Dakota 
COL  with  a  tank  vehicle  endorsement. 
He  has  been  a  professional  truck  driver 
for  25  years  and  has  driven  straight 
trucks  and  combination  vehicles  more 
than  1.5  milhon  miles.  There  are  no 
[traffic  violations  or  accidentsjn  any 
jyehicle  on  his  official  driving  record. 

\il.  Darrell  Rohlfs 

1    Mr.  Rohlfs,  38,  had  his  left  eye 
[liemoved  in  1988  due  to  a  cancerous 
tumor.  The  vision  in  his  right  eye  was 
20/20  without  glasses  in  a  1997 
examination.  His  optometrist  says  Mr. 
Rohlfs  is  able  to  perform  tasks  necessary 
|tp  operate  a  CMV. 

I     N^.  Rohlfs  has  an  Iowa  CDL  and  has 
driven  straight  trucks  and  tractor-trailer 
combinations  almost  900,000  miles  in  a 
19-year  professional  driving  career. 
Several  of  his  employers  lauded  his  safe 
driving  practices.  His  official  State 
record  for  the  past  3  years  contains  two 
speeding  tickets  in  a  CMV;  in  each  case, 
Mr.  Rohlfs  was  going  less  than  15  miles 
per  hour  over  the  posted  limit.  He  has 
ihad  no  accidents  in  any  vehicle. 

i2.  Marvin  L.  Swillie 

Mr.  Swillie  is  a  53-year-old  man  with 
a  retinal  scar  in  his  left  eye,  making  him 
unable  to  meet  the  Federal  vision 
Standard.  He  has  20/20  vision  in  his 
tight  eye  with  corrective  lenses.  An 
ophthalmologist  examined  him  in  1998 
and  asserted  Mr.  Swillie  is  capable  of 
driving  a  CMV. 


Mr.  Swillie  has  25  years  of  experience 
operating  tractor-trailer  combinations; 
he  has  driven  them  more  than  3  million 
miles.  He  holds  a  Nebraska  CDL  with 
hazardous  materials  and  tank  vehicle 
endorsements.  He  has  no  traffic 
citations  or  accidents  in  a  CMV  on  his 
official  driving  record.  Mr.  Swillie  has 
driven  for  the  same  company  since  1987 
and  will  continue  there  if  his  exemption 
is  granted. 

23.  Larry  Waldner 

Mr.  Waldner,  43,  lost  the  sight  in  his 
left  eye  when  he  was  6  years  old.  A 
1998  examination  by  an  optometrist 
revealed  the  vision  in  his  right  eye  to  be 
20/20  without  correction.  The 
optometrist  stated  Mr.  Waldner  "could 
certainly  operate  a  commercial  vehicle" 
despite  his  condition. 

Mr.  Waldner  holds  a  South  Dakota 
CDL.  He  has  15  years'  experience 
operating  straight  trucks  and  has 
operated  tractor-trailer  combinations  for 
the  past  3  years.  He  has  driven  for  the 
same  company  since  February  1995  and 
intends  to  continue  with  it  if  he  is 
granted  an  exemption.  Mr.  Waldner's 
official  State  driving  record  reflects  no 
traffic  citations  or  accidents  in  a  CMV. 

24.  Ronald  Watt 

Mr.  Watt,  66,  lost  the  vision  in  his 
right  eye  in  1992  due  to  an  injury.  A 
1997  medical  report  indicates  he  has  20/ 
20  vision  in  his  left  eye  with  glasses.  In 
his  ophthalmologist's  opinion.  Mr.  Watt 
is  capable  of  operating  a  CMV. 

Mr.  Watt  has  operated  straight  trucks 
since  he  was  a  teenager  and  tractor- 
trailer  combinations  professionally 
since  1975.  He  has  driven  the 
combination  vehicles  2  milhon  miles. 
Mr.  Watt  has  a  North  Dakota  CDL  v«th 
tank  vehicle  and  double-and  triple- 
trailer  endorsements.  His  driving  record 
for  the  past  3  years  reflects  no  traffic 
violations  in  a  CMV  and  no  accidents  in 
any  vehicle. 

Basis  for  Preliminary  Determination  To 
Grant  Exemptions 

Independent  studies  support  the 
principle  that  past  driving  performance 
is  a  reliable  indicator  of  an  individual's 
future  safety  record.  The  studies  are 
filed  in  FHWA  Docket  No.  FHWA-97- 
2625  and  discussed  at  63  FR  1524, 1525 
(January  9, 1998).  We  believe  we  can 
properly  apply  the  principle  to 
monocular  drivers  because  data  from 
the  vision  waiver  program  clearly 
demonstrates  the  driving  performance  of 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  13338,  March 
26, 1996).  That  monocular  drivers  in  the 
waiver  program  demonstrated  their 


abihty  to  drive  safely  supports  a 
conclusion  that  other  monocular 
drivers,  with  qualifications  similar  to 
those  required  by  the  waiver  program, 
can  also  adapt  to  their  vision  deficiency 
and  operate  safely. 

The  24  applicants  have  qualifications 
similar  to  those  possessed  by  drivers  in 
the  waiver  program.  Their  experience 
and  safe  driving  record  operating  CMVs 
demonstrate  that  they  have  adapted 
their  driving  skills  to  accommodate 
their  vision  deficiency.  For  that  reason, 
the  FHWA  beUeves  exempting  these 
individuals  fix)m  49  CFR  391.41(b)(10) 
is  likely  to  achieve  a  level  of  safety 
equal  to,  or  greater  than,  the  level  that 
would  be  achieved  without  the 
exemption  as  long  as  vision  in  their 
befter  eye  continues  to  meet  the 
standard  sf>ecified  in  Section 
391.41(b)(10).  As  a  condition  of  the 
exemption,  therefore,  the  FHWA 
proposes  to  impose  requirements  on  the 
individuals  similar  to  the  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  waiver  program. 

These  requirements  are  (1)  that  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  vision  in 
the  better  eye  meets  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  he  or  she  is 
otherwise  physically  qualified  under  49 
CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  his  or  her 
employer  for  retention  in  its  driver 
quahfication  file  or  keep  a  copy  in  his 
or  her  driver  qualification  file  if  he  or 
she  becomes  self-employed.  The  driver 
must  also  have  a  copy  of  the 
certification  when  driving  so  it  may  be 
presented  to  a  duly  authorized  Federal, 
State,  or  local  enforcement  official. 

In  accordance  with  revised  49  U.S.C. 
31136(e),  the  proposed  exemption  for 
each  person  will  be  valid  for  2  years 
unless  revoked  earlier  by  the  FHWA. 
Tb,e  exemption  will  be  revoked  if:  (1) 
the  person  fails  to  comply  with  the 
terms  and  conditions  of  the  exemption; 
(2)  the  exemption  has  resulted  in  a 
lower  level  of  safety  than  was 
maintained  before  it  was  granted;  or  (3) 
continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31136.  If  the 
exemption  is  effective  at  the  end  of  the 
2-year  period,  the  person  may  apply  to 
the  FHWA  for  a  renewal  under 
procedures  in  effect  at  that  time. 
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Request  for  Comments 

In  accordance  with  49  U.S.C. 
31136(e),  the  FHVVA  is  requesting 
public  comment  from  all  interested 
parties  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  issue  exemptions  from 
the  vision  requirement  to  the  24 
applicants  and  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  which  becomes  available 
after  the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Authority:  49  U.S.C.  31136  and  31315;  23 
U.S.C.  315;  49  CFR  1.48. 

Issued  on:  November  20.  1998. 
Kenneth  R.  Wykle, 

Federal  Highway  Administration 

Administrator. 

[FR  Doc.  98-31927  Filed  11-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4805] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999 
Harley  Davidson  FX,  FL,  and  XL 
Motorcycles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  dociunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999  Harley 
Davidson  FX.  FL,  and  XL  motorcycles 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 


manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  31,  1998. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  1999  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  Champagne  believes 
are  substantially  similar  are  1999  Harley 
Davidson  FX,  FL,  and  XL  motorcycles 
that  were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standcirds. 


The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1999 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified  1999 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
111  Rearview  Mirrors,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  and  122 
Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  head  lamp 
assemblies;  and  (b)  Installation  of  U.S.- 
model  taillamp  assemblies  and  firont 
and  rear  side  reflectors  if  the  vehicles 
are  not  already  so  equipped. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer/odometer  calibrated 
in  miles  per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
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Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  24, 1998. 
Mvilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  98-31900  Filed  11-30-98;  8:45  am) 
BHJJNG  CODE  49ia-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-d8-4804] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991 
Honda  Accord  Passenger  Cars  Are 
Eligible  for  Importation 

AQENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
■  ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991 
Honda  Accord  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  the  1991  Honda 
Accord  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  31,  1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, . 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 


into  the  United  States  unless  HHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1991  Honda  Accord  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1991  Honda  Accord  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1991 
Honda  Accord  passenger  cars  to  its  U.S. 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.  certified 
1991  Honda  Accord,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  Honda 
Accord  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  '  *  M03 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  116 


Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints. 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1991  Honda 
Accord  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581  and 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilcftneters  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies;  (d) 
installation  of  a  high-mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rean'iew Mirror: 
replacement  of  the  passenger  side 
rear\'iew  mirror  with  a  U.S. -model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components  if  the  vehicle  is  not 
already  so  equipped.  The  petitioner 
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states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  both  front 
designated  seating  positions,  with 
combination  la;  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet  • 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delpgations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  24,  1998. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-31901  Filed  11-30-98;  8:45  am] 
BILUNQ  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-48-3869;  Notice  02] 

Western  Star  Trucks,  Inc.;  Grant  of 
Application  for  Decisions  of 
Inconsequential  Noncompliance 

Western  Star  Trucks  Inc.  (Western 
Star)  of  Kelowna,  British  Columbia, 


Canada,  has  determined  that  some  of  its 
vehicles  fail  to  comply  with  the  labeling 
requirements  of  49  CFR  571.205, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  205,  "Glazing  Materials," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573  "Defect  and 
Noncompliance  Reports."  Western  Star 
has  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  with  a  30-day  comment 
period,  on  Jime  12,  1998,  in  the  Federal 
Register  (63  FR  33434).  NHTSA 
received  no  comments  on  this 
application. 

FMVSS  205,  paragraph  S6 
Certification  and  marking,  requires  that 
each  piece  of  glazing  material  shall  be 
marked  in  accordance  to  section  6  of  the 
American  National  Standard  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26.1-1977,  January 
26,  1977,  as  supplemented  by  Z26.1a 
July  3,  1980  (ANS  Z26).  This  specifies 
all  safety  glazing  materials  shall  be 
legibly  and  permanently  marked  in 
letters  and  numerals  at  least  0.070  inch 
(1.78  mm)  in  height,  writh  the  words 
"American  National  Standard"  or  the 
characters  "AS"  and,  in  addition,  with 
a  model  number  that  will  identify  the 
type  of  construction  of  the  glazing 
material.  They  shall  also  be  marked 
with  the  manufactujer's  distinctive 
designation  or  trademark.  In  addition, 
FMVSS  205,  paragraph  S6.2  requires 
that  each  piece  of  glazing  material  be 
marked  with  the  symbol  "DOT." 

From  January  17,  1996,  to  February  3, 
1998,  Western  Star  Trucks 
manufactured  approximately  891 
Western  Star  Constellation  series  truck/ 
tractors  equipped  with  58  inches  or  72 
inches  sleeper  windows  which  were  not 
marked  per  the  requirements  of  S6  of 
FMVSS  205. 

Western  Star  supports  its  application 
for  inconsequential  noncompliance  with 
the  following: 

1.  All  performance  requirements  of 
FMVSS  205  are  met  or  exceeded. 

2.  The  sleeper  window  is  located  out 
of  the  truck/tractor  driver's 
compartment  in  an  area  not  requisite  for 
driver  visibility. 

NHTSA  has  reviewed  Western  Star's 
application  and,  for  the  reasons 
discussed  below,  concludes  that  the 
noncompliance  of  the  Western  Star 
windows  is  inconsequential  to  motor 
vehicle  safety.  Western  Star  has 
provided  documentation  that  the 
windows  do  comply  with  all  other 


safety  performance  requirements  of  the 
standard,  except  the  labeling.  This 
documentation  is  a  surrogate  for  the 
certification  labeling.  NHTSA  believes 
that  the  lack  of  labeling  would  not  result 
in  inadvertent  replacement  of  the 
windows  with  the  wrong  glazing. 
Broken  tempered  glass  can  readily  be 
identified  as  tempered  glass,  rather  than 
plastic  or  laminated  glass.  Anyone  who 
intended  to  replace  the  window  with  an 
identical  tempered  glass  window  would 
have  to  contact  Western  Star  for  the 
proper  part,  since  tempered  glass 
urindows  cannot  be  easily  manufactured 
by  smedl  field  facilities.  At  that  point. 
Western  Star,  or  their  representative, 
would  be  able  to  provide  the  correct 
replacement  window  by  use  of  their 
parts  system. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  safety. 

Accordingly,  its  application  is 
granted,  and  the  applicant  is  exempted 
from  providing  the  notification  of  Uie 
noncompliance  that  is  required  by  49 
U.S.C.  30118,  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

Authority:  49  U.S.C.  30118,  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued:  November  24,  1998. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc.  98-31928  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  new  Privacy 
Act  system  of  records. 

SUMMARY:  The  Treasury  Department, 
Customs  Service,  gives  notice  of  a 
proposed  new  system  of  records  which 
is  subject  to  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a). 
DATES:  Comments  must  be  received  no 
later  than  December  31,  1998.  This  new 
system  of  records  will  be  effective 
January  11, 1999,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the 
Office  of  Regulations  and  Rulings, 
Disclosure  Law  Branch,  U.S.  Customs 
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Service,  1300  Pennsylvania  Ave.  NW., 
Washington,  DC  20229.  Comments  will 
be  available  for  inspection  and  copying 
at  the  Disclosure  Law  Branch,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Commissioner,  Office  of 
Information  and  Technology,  U.S. 
Customs  Service,  (202)  927-0800. 

SUPPLEMENTARY  INFORMATION;  The  Office 
of  Information  and  Technology  is 
redesigning  their  non-integrated 
tracking  systems:  The  Seized  Currency 
Tracking  System,  Seized  Property 
Management  System,  Seized  Property 
Tracking  System,  and  the  Automated 
Commercial  System  Module  for  Fines, 
Penalties  and  Forfeitures  to  be  replaced 
by  the  Seized  Asset  and  Case  Tracking 
System  (SEACATS).  The  purpose  of  the 
newly  proposed  system  of  records  is  to 
provide  Customs  and  the  Treasury 
Forfeiture  Fund  vvath  a  comprehensive 
system  for  tracking  seized  and  forfeited 
property,  penalties,  and  liquidated 
damages  from  case  initiation  to  final 
resolution. 

The  Seized  Asset  and  Case  Tracking 
System  (SEACATS),  as  a  computerized 
database,  has  terminals  located  at 
Customs  Management  Centers  and  ports 
of  entry  located  throughout  the  United 
States,  at  U.S.  Secret  Service,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Internal 
Revenue  Service,  Executive  Office  of 
Asset  Forfeiting  and  the  field  and 
headquarters  offices  of  the  contractor 
custodian  of  all  seized  property.  The 
system  will  permit  the  retrieval  of 
information  related  to  internal  review 
and  consideration  of  request  for  relief 
related  to  property  that  was  seized  by 
components  of  the  Department  of  the 
Treasury  and  the  names  and  other 
identifying  information  for  persons  and 
businesses  who  purchase  forfeited 
property  from  the  government. 

Exemption  from  provisions  of  the 
Privacy  Act  is  claimed  in  a  separate 
document.  The  system  notice  is 
published  in  its  entirety  below. 

Dated:  November  19, 1998. 
Shelia  Y.  McCann, 

Deputy  Assistant  Secretary  (Administration). 

TrMsury/Customs  .213 

SYSTEM  NAME: 

Seized  Asset  and  Case  Tracking 
System  (SEACATS). 

SYSTEM  LOCATION: 

Office  of  Information  and  Technology, 
U.S.  Customs  Service,  1300 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20229. 


CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Owmers,  claimants,  and  other 
interested  parties  to  seized  property;  (2) 
those  who  have  been  administratively  or 
criminally  charged  with  violations  of 
Customs  laws  and  regulations,  and  other 
laws  and  regulations  enforced  by  the 
Customs  Service,  U.S.  Secret  Service, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  and  the  Internal  Revenue 
Service;  (3)  purchasers  of  forfeited 
property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  records  containing 
information  related  to  property  that  was 
forfeited  or  seized  by  the  U.S.  Customs 
Service,  the  U.S.  Secret  Service,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  such  as:  (1)  Individual  and 
business  names,  (2)  phone  numbers,  (3) 
identifying  numbers,  (4)  dates,  (5)  types 
of  violations,  (6)  parties  entitled  to  legal 
notice,  (7)  parties  who  are  legally  liable, 
(8)  case  information  pertaining  to 
violation,  (9)  bond  information,  (10) 
entry  docvunentation,  (11)  petitions  and 
supplemental  petitions,  (12)  reports  of 
investigation  concerning  the  fine, 
penalty  or  forfeiture,  (13)  information 
related  to  internal  review  and 
consideration  of  request  for  relief,  (14) 
offer  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended.  19 
U.S.C.  66, 1618,  1624;  19  CFR  parts  171 
and  172. 

PURPOSE(S): 

The  purpose  is  to  provide  Customs 
and  the  Treasury  Executive  Office  of 
Asset  Forfeiture  with  a  comprehensive 
system  for  tracking  seized  and  forfeited 
property,  penalties,  and  liquidated 
damages  from  case  initiation  to  final 
resolution. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(2)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosure  to  opposing 
counsel  or  witnesses  in  the  course  of 


civil  discovery,  litigation  or  settlement 
negotiations,  or  in  response  to  a 
subpoena,  in  connection  with  criminal 
law  proceedings; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(4)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  j>ertinent  to  the 
investigation; 

(5)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relates 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETrJeYMG,  ACCESSMG,  retaining,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 

RETRIEVABILfTY: 

B>i  identification  codes,  name,  phone 
number,  identifying  number,  and  date 
and  type  of  violation. 

SAFEGUARDS: 

Access  to  the  computer  area  is 
controlled  by  a  security  pass 
arrangement  and  personnel  not 
connected  with  the  operation  of  the 
computer  are  prohibited  from  entering. 
At  ports  of  processing,  terminal  rooms 
are  under  close  supervision  during 
working  hours  and  locked  after  the  close 
of  business.  Users  gain  access  to  the 
system  by  unique  identification  code 
and  password.  Access  is  on  a  need-to- 
know  basis  only.  Passwords  are  changed 
frequently  to  enhance  security. 

RETENTION  AND  DISPOSAL: 

Files  are  periodically  updated  to 
reflect  changes  and  are  disposed  of  in 
accordance  with  the  requirements  of  the 
National  Archives  and  Records 
Administration's  record  retention 
schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Information  and  Technology,  U.S. 
Customs  Service.  1300  Pennsylvania 
Ave.  NW.,  Washington.  DC  20229. 

NOTVICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
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to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTma  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  iiany,  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  from 
the  Privacy  Act  provision  which 
requires  that  record  source  categories  be 
reported.  (See  "Exemptions  Claimed  for 
the  System,"  below.) 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1).  (d)(2).  (d)(3). 
(d)(4),  (e)(1).  (e)(2).  (e)(3).  (e)(4)  (G).  (H) 
and  (I),  (e)(5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

(FR  Doc.  98-31870  Filed  11-30-98;  8:45  am] 

BILUNQ  COOe  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscai  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Worcester  Insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  1  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1,  1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6905. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 


31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570. 1998  Revision,  on  page  36113  to 
reflect  this  addition: 

Company  Name:  Worcester  Insurance 
Company.  Business  address:  120  Front 
Street.  Suite  500,  Worcester.  MA  01608- 
1408.  Phone:  (508)  751-8100. 
Underwriting  limitation  b/:  $8,000,000. 
Surety  licenses  c/:  CT,  ME,  MA,  MI.  NH. 
NY.  RI.  VT.  Incorporated  in: 
Massachusetts. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  companies  remain  quafified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  pubhshed  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.&ns.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service.  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-005 16-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway.  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  November  16,  1998. 
Judith  R.  Tillman, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  98-31948  Filed  11-30-98;  8:45  am] 

BILUNQ  COOE  4810-35-M 


ACTION:  Notice. 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations,  "Letters 
in  Gold:  Ottoman  Calligraphy  from  the 
Sakib  Sabanci  Collection" 

Republication  FR98-13767  published  @ 
Page  28452  in  the  Federal  Register  of  May 
22,  1998  is  republished  in  its  entirety. 


This  notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29. 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393.  July  2. 
1985).  I  hereby  determine  that  the 
objects  on  the  list  specified  below,  to  be 
included  in  the  exhibit,  "Letters  in 
Gold:  Ottoman  Calligraphy  from  the 
Sakib  Sabanci  Collection".  Istanbul. 
(See  List),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance. 

These  objects  are  imported  pursuant 
to  a  loan  agreement  with  the  foreign 
lenders. 

I  also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
the  Metropolitan  Museum  of  Art.  New 
York,  New  York,  fixim  on  or  about 
September  10, 1998,  to  on  or  about 
December  13.  1998,  and  at  the  Los 
Angeles  County  Museum  of  Art,  Los 
Angeles,  California,  from  on  or  about 
February  25, 1999,  to  on  or  about  May 
17, 1999,  and  the  Harvard  University 
Art  Museums  from  on  or  about  October 
9, 1999  through  on  or  about  January  12, 
2000  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Jacqueline  Caldwell, 
Assistant  General  Counsel,  at  (202)  619- 
6982.  The  address  is  U.S.  Information 
Agency,  301  4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  November  25,  1998. 
R.  Wallace  Stuart, 

Deputy  General  Counsel. 

IFR  Doc.  98-31975  Filed  11-30-98;  8:45  am] 
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contains  editorial  co 
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DEPARTMENT  C 
Foreign-Trade  Z 

[DOCKET  49-98] 

Foreign-Trade  Z( 
York;  Appllcatioi 
Inc.  (Pharmaceui 
Brooklyn,  New  Y 

Correction 

In  notice  dociu 
beginning  on  pag 
Friday,  Novembe 
following  correct 

On  page  63454 
in  the  second  ful 
sixth  and  seventl 
date  of  publicati( 
"January  12, 199' 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  connections  are 
prepared  by  the  Office  of  tfie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

!l 

[DOCKET  49-98] 

Foreign-Trade  Zone  1-New  York,  New 
York;  Application  for  Subzone  Pfizer 
Inc.  (Pharmaceutical  Products), 
Brooklyn,  New  York 

Correction 

In  notice  document  98-30415, 
beginning  on  page  63451,  in  the  issue  of 
Friday,  November  13, 1998,  make  the 
following  correction: 

On  page  63454,  in  the  second  colunm, 
in  the  second  full  paragraph,  in  the 
sixth  and  seventh  lines,  "(60  days  from 
date  of  publication]"  should  read, 
"January  12, 1999". 

BILUNQ  CODE  1S06-01-O 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

Correction 

In  notice  docimient  98-30621, 
beginning  on  page  63916,  in  the  issue  of 
Tuesday,  November  17, 1998,  make  the 
following  correction: 

On  page  63917,  in  the  first  coliunn,  in 
the  fourth  line,  under  the  heading 
DATES:,  "December  1998  (800  am  to 
1600  pm)  "  should  read  "December  3, 
1998  (800  am  to  1600  pm)  ". 

BILUNG  CODE  1S06-01-D 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  432 
[Docket  No.  EE-TP-88-550] 
RIN  1904-AA85 

Energy  Conservation  Program:  Test 
Procedures  for  Distribution 
Transformers 

Correction 

In  proposed  rule  document  98-30140, 
beginning  on  page  63360,  in  the  issue  of 


Thursday,  November  12, 1998,  make  the 
following  correction: 

On  page  63366,  in  the  first  column,  in 
Table  3,  in  the  table  column  heading, 
"Low  voltage,  >  1.2  kV"  should  read 
"Low  voltage,  <  1.2  kV"  and  "Medium 
voltage,  <  1.2  kV"  should  read  "Medium 
voltage,  >  1.2  kV". 

BILUNO  CODE  1S0641-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-40] 

An>endment  to  Class  E  Airspace; 
Pittsburg,  KS 

Correction 

In  rule  document  98-30930, 
appearing  on  page  64179,  in  the  issue  of 
Thursday,  November  19, 1998,  make  the 
foUoviriiig  correction: 

On  page  64179,  in  the  third  column, 
the  subject  line  is  corrected  to  read  as 
set  forth'above. 

BILLING  CODE  1S0»«1-D 
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Training;  Final  Rule 


66238 


Federal  Register /Vol.  63.  No.  230 /Tuesday,  December  1.  1998 /Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918, 
and  1926 

Pocket  S-008] 

RIN  1218-AB33 

Powered  Industrial  Truck  Operator 
Training 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
revising  its  existing  requirements  for 
powered  industrial  truck  operator 
training  (codified  at  29  CFR  1910.178(1)) 
and  issuing  new  requirements  to 


If  ttie  emptoyee  was  hired 


Before  Decemtwr  1,  1999. 
After  December  1,  1999.  .. 


improve  the  training  of  these  operators. 
The  new  requirements  are  intended  to 
reduce  the  number  of  injuries  and 
deaths  that  occur  as  a  result  of 
inadequate  operator  training.  They 
apply  to  all  industries  (general  industry, 
construction,  shipyards,  marine 
terminals,  and  longshoring  operations) 
in  which  the  trucks  are  being  used, 
except  agricultural  operations. 

These  provisions  mandate  a  training 
program  that  bases  the  amount  and  type 
of  training  required  on:  the  operator's 
prior  knowledge  and  skill;  the  types  of 
powered  industrial  trucks  the  operator 
v«ll  operate  in  the  workplace;  the 
hazards  present  in  ihe  workplace;  and 
the  operator's  demonstrated  abiUty  to 
operate  a  powered  industrial  truck 
safely.  Refresher  training  is  required  if: 
the  operator  is  involved  in  an  accident 
or  a  near-miss  incident;  the  operator  has 
been  observed  operating  the  vehicle  in 


an  unsafe  maimer;  the  operator  has  been 
determined  during  an  evaluation  to 
need  additional  training;  there  are 
changes  in  the  workplace  that  could 
affect  safe  operation  of  the  truck;  or  the 
operator  is  assigned  to  operate  a 
different  type  of  truck.  Evaluations  of 
each  operator's  performance  are 
required  as  part  of  the  initial  and 
refresher  training,  and  at  least  once 
every  three  years. 

OSHA  estimates  that  this  rule  will 
prevent  11  deaths  and  9,422  injuries  per 
year.  OSHA  estimates  that  the 
annualized  cost  of  this  rule  is 
approximately  $16.9  million  for  all 
affected  industries. 

DATES:  Effective  Date:  The  effective  date 
is  March  1,  1999. 

Compliance  Dates:  The  dates  by 
which  powered  industrial  truck 
operators  must  be  trained  are  shown  on 
the  following  table. 


The  initial  training  and  evaluation  of  that  employee  must  be  completed 


By  December  1,  1999. 

Before  the  employee  is  assigned  to  operate  a  powered  industrial  truck. 


On  November  18,  1998,  the  Office  of 
Management  and  Budget  granted 
approval  of  the  information  collection 
requirements  under  Office  of 
Management  and  Budget  Control 
Number  1218-0242. 

ADDRESSES:  Send  petitions  for  review  of 
the  provisions  of  this  standard  to  the 
Associate  Solicitor  for  Occupational 
Safety  and  Health;  Office  of  the 
Solicitor,  Room  S-4004;  U.S. 
Department  of  Labor;  200  Constitution 
Avenue,  N.W.;  Washington,  D.C.  20210. 

For  additional  copies  of  this 
publication  contact  USDOL,  OSHA. 
Office  of  Publications,  Room  N3101;  200 
Constitution  Avenue,  N.W.; 
Washington,  D.C.  20210;  telephone 
(202)  219-^667.  FAX  (202)  219-9266. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  press  inquiries  to:  Boimie 
Friedman.  Director.  Office  of 
Information  and  Consiuner  Affairs; 
OSHA.  U.S.  Department  of  Labor.  Room 
N3637;  200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210;  telephone 
(202)  693-1999.  FAX  (202)  693-1634. 

Direct  technical  inquiries  to:  Richard 
Sanger,  OSHA,  Directorate  of  Safety 
Standards  Programs,  Room  N3621; 
telephone  (202)  693-2082;  FAX 
(202)693-1663;  Larry  Liberatore,  OSHA, 
Office  of  Maritime  Safety  Standards, 
Room  N3621;  telephone  (202)  693-2086; 
FAX  (202)  693-1663;  orUurence 
Davey;  OSHA,  Office  of  Construction 
Standards  and  Compliance  Assistance, 
Room  N3621;  telephone  (202)  693-2073; 


FAX  (202)  219-6599,  all  at  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.;  Washington.  D.C.  20210. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

A.  General  Industry 

B.  Shipyards  and  Marine  Cargo  Handling 

C.  Construction 

D.  Development  of  the  Proposal 

E.  Updated  Consensus  Standard 

II.  Powered  Industrial  Truck  Characteristics 
in.  Powered  Industrial  Truck  Hazards 

rv.  Studies  of  Accident  and  Injury  Data  and 
Training  Effectiveness 

A.  Accident  and  Injury  Data 

B.  Studies  Measuring  the  Effectiveness  of 
Powered  Industrial  Truck  Safety 
Training  Programs 

V.  Basis  for  Agency  Action 

VI.  Training 

VII.  The  Issues 

VIII.  Summary  and  Explanation  of  the  Final 
Standard 

A.  General 

B.  Scope 

C.  Safe  Operation— Paragraph  (l)(l) 

D.  Training  Program  Implementation — 
Paragraph  (1)(2) 

E.  Training  Program  Content — Paracraph 
(1)(3) 

F.  Refresher  Training  and  Evaluation — 
Paragraph  (1)(4) 

G.  Avoidance  of  Duplicative  Training — 
Paragraph  {1)(5) 

H.  Certification— Paragraph  (1)(6) 
I.  Compliance  Dates — Paragraph  (1)(7) 
J.  Appendix 

IX.  Statutory  Considerations 

X.  Economic  Analysis 

XI.  Environmental  Impact 


XII.  OMB  Review  under  the  Paperwork 
Reduction  Act 

XIII.  State  Plan  Standards 

XIV.  Federalism  and  Children's  Executive 
Order 

XV.  List  of  Subjects 

XVI.  Authority 

XVII.  Regulatory  Text 

1.  Background 

A.  General  Industry 

On  May  29,  1971  (36  FR  1D466). 
OSHA  adopted  many  existing  Federal 
standards  and  national  consensus 
standards  as  OSHA  standards  under 
Section  6(a)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  (29  U.S.C. 
655  et  al.).  Section  6(a)  permitted  OSHA 
to  adopt  these  standards  without 
rulemaking  for  a  period  of  two  years 
after  the  effective  date  of  the  OSH  Act. 

One  of  the  consensus  standards  that 
was  adopted  under  the  Section  6(a) 
procedure  was  the  American  National 
Standards  Institute  (ANSI)  B56. 1-1969, 
Safety  Standard  for  Powered  Industrial 
Trucks.  Among  the  provisions  adopted 
from  that  consensus  standard  was  the 
operator  training  requirement 
subsequently  codified  by  OSHA  at  29 

CFR  1910.178(1).  That  requirement 
states: 

"Only  trained  and  authorized  operators 
shall  be  permitted  to  operate  a  powered 
industrial  truck.  Methods  shall  be  devised  to 
train  operators  in  the  safe  operation  of 
powered  industrial  trucks." 


'  The  use  of 
truck,  such  as 
describe  a  sin{ 
group  of  diffei 
characteristic, 
described  by  r 
For  example,  I 
warehouse  is  f 
cider  truck. 
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Ffective  date 


In  that  consensus  standard,  a  powered 
industrial  truck  is  defined  as  a  mobile, 
power-driven  vehicle  used  to  carry, 
push,  pull,  lift,  stack,  or  tier  material. 
Vehicles  that  were  commonly  referred 
to  as  high  lift  trucks,  counterbalanced 
trucks,  cantilever  trucks,  rider  trucks, 
forklift  trucks;  high  Hft  platform  trucks; 
low  lift  trucks,  low  lift  platform  trucks; 
motorized  heind  trucks,  pallet  trucks; 
narrow  aisle  rider  trucks,  straddle 
trucks;  reach  rider  trucks;  single  side 
loader  rider  trucks;  high  lift  order  picker 
rider  trucks;  motorized  hand/rider 
trucks;  or  counterbalanced  front/side 
loader  lift  trucks '  are  included. 
Vehicles  used  for  earth  moving  or  over- 
the-road  haulage  are  excluded  from  the 
scope  of  the  consensus  standard,  and 
consequently  from  coverage  by  the 
OSHA  standard. 

B.  Shipyards  and  Marine  Cargo 
Handling 

In  1958,  Congress  amended  the 
Longshore  and  Harbor  Workers' 
CompensaUon  Act  (LHWCA)  (33  U.S.C. 
901  et  seq.)  to  provide  maritime 
employees  with  a  safe  work 
environment.  The  amendments  (Pub.  L. 
85-742,  72  Stat.  835)  required 
employers  covered  by  the  LHWCA  to 
"furnish,  maintain  and  use"  equipment 
and  to  establish  safe  working  conditions 
in  accordance  with  regulations 
promulgated  by  the  Secretary  of  Labor. 
Two  years  later,  the  Bureau  of  Labor 
Standards  issued  the  first  set  of  safety 
and  health  regulations  for  shipyards  as 
parts  6,  7,  and  8,  and  longshoring 
activities  as  29  CFR  part  9  (25  FR  1565, 
February  20. 1960).  However,  the 
longshoring  regulations  only  covered 
those  activities  taking  place  aboard 
vessels. 

As  discussed  earlier,  the  OSH  Act 
authorized  the  Secretary  of  Labor  to 
adopt  established  Federal  standards 
issued  imder  other  statutes,  including 
the  LHWCA,  as  occupational  safety  and 
health  standards.  Accordingly,  the 
Secretary  adopted  the  existing  shipyards 
and  longshoring  regulations  (39  FR 
22074,  June  19, 1974).  These  regulations 
are  at  29  CFR  part  1915  for  shipyards 
and  29  CFR  part  1918  for  longshoring. 
Because  the  OSH  Act  comprehensively 
covers  all  private  employments,  the 
longshoring  standards  also  were  applied 
to  shoreside  cargo  handling  operations 


I  The  use  of  a  single  characteristic  to  describe  a 
truck,  such  as  "high  lift"  truck,  does  not  fully 
describe  a  single  type  of  truck  but  rather  defines  a . 
group  of  different  trucks  that  have  that  same 
characteristic.  A  given  truck  can  only  be  accurately 
described  by  referring  to  all  of  its  characteristics. 
For  example,  the  common  type  of  truck  used  in  a 
warehouse  is  a  high  lift,  counterbalanced,  sit-down 
rider  truck. 


(i.e.,  marine  terminal  operations).  (See 
29  CFR  1910.16.)  OSHA's  requirements 
for  using  mechanically  powered 
vehicles  aboard  vessels  were  codified  at 
§  1918.97,  which  includes  a  general 
requirement  for  the  training  of  all 
vehicle  operators. 

In  addition,  in  accordance  with 
established  policy  codified  at  29  CFR 
1910.5(c)(2),  OSHA  has  applied  its 
general  industry  standards  to  shoreside 
activities  not  covered  by  its  older 
longshoring  rules.  Under  section 
1910.5(c)(2),  a  general  industry  standard 
covering  a  hazardous  condition  applies 
to  shoreside  activities  not  covered  by  a 
specific  standard  addressing  that 
hazard.  Shipyards  are  covered  by  the 
general  industry  standard. 

On  July  5,  1983  (48  FR  30886),  OSHA 
published  its  final  standard  for  Marine 
Terminals  (29  CFR  part  1917).  This  rule 
was  intended  to  further  address  the 
shoreside  segment  of  marine  cargo 
handUng.  Section  1917.27,  Personnel, 
states: 

(a)  Qualifications  of  machinery  operators. 

(DOnly  those  employees  determined  by 
the  employer  to  be  competent  by  reason  of 
training  or  experience,  and  who  understand 
the  signs,  notices  and  operating  instructions 
and  are  familiar  with  the  signal  code  in  use 
shall  be  permitted  to  opierate  a  crane,  winch 
or  other  power  operated  cargo  handling 
apparatus,  or  any  power  operated  vehicle,  or 
give  signals  to  the  operator  of  any  hoisting 
apparatus. 

Exception:  Employees  being  trained  and 
supervised  by  a  designated  person  may 
operate  such  machinery  and  give  signals  to 
ojjerators  during  training. 

The  marine  terminals  standard  also 
includes  requirements  for  powered 
industrial  trucks  at  §  1917.43,  Powered 
industrial  trucks.  However,  these 
requirements  are  for  operating, 
maintaining,  and  outfitting  these 
vehicles  and  do  not  expand  on  the 
training  requirements  found  at 
§1917.27. 

On  July  25,  1997,  OSHA  published  in 
the  Federal  Register  (62  FR  40147)  final 
rules  revising  the  marine  terminals 
standard  (29  CFR  part  1917)  and  the 
longshoring  standard  (29  CFR  part 
1918).  Those  final  rules  left  to  this 
rulemaking  the  issue  of  improving  the 
training  requirements  for  powered 
industrial  truck  operators  in  the  marine 
cargo  handling  industries.  Accordingly, 
the  final  rule  being  published  today 
includes  requirements  for  the  training  of 
powered  industrial  truck  operators  in 
shipyards,  longshoring  operations,  and 
marine  terminals  to  ensure  that  all 
covered  employees  operating  such 
vehicles  have  improved  protection. 


C.  Construction 

In  1969,  Congress  amended  the 
Contract  Work  Hours  Stemdards  Act 
(CWHSA)  (40  U.S.C.  327  et  seq.)  by 
adding  a  new  section  107  (40  U.S.C. 
333)  to  provide  employees  in  the 
construction  industry  with  a  safer  work 
environment  and  to  reduce  the 
frequency  and  severity  of  construction 
accidents  and  injuries.  The  amendment, 
commonly  known  as  the  Construction 
Safety  Act  (CSA)  (Pub.  L.  91-54;  August 
9, 1969),  significantly  strengthened 
employee  protection  by  providing  for 
the  adoption  of  occupational  safety  and 
health  standards  for  employees  of  the 
buiMing  trades  and  construction 
industry  working  on  Federally  financed 
or  Federally  assisted  construction 
projects.  Accordingly,  the  Secretary  of 
Labor  issued  safety  and  health 
regulations  for  construction  at  29  CFR 
part  1518  (36  FR  7340,  April  17, 1971) 
puxuant  to  section  107  of  the  CWHSA. 

As  noted  earlier,  the  OSH  Act 
authorized  the  Secretary  of  Labor  to 
adopt  existing  Federal  standards  issued 
under  other  statutes  as  occupational 
safety  and  health  standards. 
Accordingly,  in  1971,  the  Secretary  of 
Labor  adopted  the  standards  that  had 
been  issued  under  the  CWHSA  at  29 
CFR  1518  as  OSHA  construction 
standards.  These  standards  were 
redesignated  as  part  1926  on  December 
30,-1971  (36  FR  25232).  The  provisions 
pertaining  to  powered  industrial  trucks 
used  in  construction  are  contained  at 
§  1926.602(c).  Paragraph 
1926.602(c)(l)(vi)  states: 

(vi)  All  industrial  trucks  in  use  shall  meet 
the  applicable  requirements  of  design, 
construction,  stability,  inspection,  testing, 
maintenance,  and  operation,  as  defined  in 
American  National  Standards  Institute 
858.1-1969,  Safety  Standards  for  Powered 
Industrial  Trucks. 

Therefore,  by  incorporating  by  reference 
the  same  ANSI  standard  that  was  the 
source  document  for  29  CFR  1910.178, 
this  provision  imposes  the  identical 
truck  operator  training  requirements  on 
the  construction  industry  as  they  apply 
to  general  industry. 

D.  Development  of  Proposal 

Since  promulgation  of  the  OSHA 
standards  for  powered  industrial  trucks 
in  1971,  interested  persons  have 
requested  that  OSHA  improve  its 
training  requirements  for  powered 
industrial  truck  operators.  In  the 
interval  since  1971,  the  ASME  B56.1 
Committee  has  also  substantially 
upgraded  its  training  provisions  for 
powered  industrial  truck  operators. 

On  March  15,  1988,  the  hidustrial 
Truck  Association  (ITA)  petitioned 
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OSHA  to  revise  its  standard  for  the 
training  of  powered  industrial  truck 
operators  (Ex.  3-2).  The  petition 
contained  suggested  language  for  a 
proposed  requirement  and  a  model 
operator  training  program  that  would 
meet  the  ITA-recommended 
requirement.  OSHA  responded  to  the 
petition  on  April  8,  1988.  stating  that  it 
would  revise  the  OSHA  powered 
industrial  truck  operator  training 
requirements  when  it  completed  work 
on  other  priority  rulemaking  projects. 

Congress  has  expressed  a  special 
interest  in  this  rulemaking.  A  resolution 
urging  OSHA  to  revise  its  regulations  on 
powered  industrial  truck  operator 
training  was  introduced  in  the  Senate 
during  the  103rd  Congress.  Senate 
Concurrent  Resolution  17  had  55 
cosponsors  and  broad  bipartisan 
support.  Its  companion  measure  in  the 
House  of  Representatives.  H.  Con.  Res. 
92,  had  236  cosponsors  from  both 
parties.  No  formal  vote  was  ever  taken 
on  either  resolution,  however. 

On  March  14. 1995.  OSHA  published 
in  the  Federal  Register  (60  FR  13782)  a 
noUce  of  proposed  rulemaking  (NPRM) 
to  revise  the  training  requirement  of  the 
general  industry  standard  for  powered 
industrial  trucks  (§  1910.178(1)).  This 
notice  also  proposed  to  add  training 
requirements  for  powered  industrial 
truck  operators  in  the  shipyard  industry 
(1915.120(a)).  marine  terminal  industry 
(1917.43(1)),  and  the  longshoring 
industry  (1918.77(a)). 

OSHA  provided  copies  of  a  draft  of 
the  March  14. 1995.  Federal  Register 
NPRM  to  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  at  the  Committee's  meetings 
on  February  28  and  March  1.  1995.  The 
Committee  advised  OSHA  that  it  would 
like  additional  time  to  study  the 
proposal  and  would  finahze  its 
recommendations  by  its  next  meeting  on 
May  25-26,  1995.  Because  ACCSH  had 
provided  no  recommendations  or  other 
information.  OSHA  decided  to  delay 
proposing  the  revision  of  the  training 
requirements  for  powered  industrial 
truck  operators  in  the  construction 
industry  until  the  Committee  had 
concluded  its  deliberations. 

ACCSH  met  on  May  25-26, 1995,  at 
which  time  the  Committee  prepared  its 
comments  and  recommendations.  The 
Committee  recommended  that  OSHA 
propose  somewhat  different 
requirements  for  powered  industrial 
truck  operator  training  for  construction 
workers  than  the  Agency  had  proposed 
for  general  industry,  longshoring, 
shipyards,  and  marine  terminals.  OSHA 
reviewed  the  ACCSH  recommendations 
and  determined  that  these  changes 
might  be  appropriate  for  other 


industries  as  well.  OSHA  decided  that 
the  most  effective  way  to  fully  consider 
the  Committee's  recommendations  was 
to  raise  a  series  of  issues  in  the 
preamble  of  the  proposed  training 
requirements  for  construction  and  to 
invite  public  comment. 

On  Jan.  30,  1996.  OSHA  published  an 
NPRM  in  the  Federal  Register  (61  FR 
3094)  proposing  to  adopt  as  a  new 
paragraph  1926.602(d)  essentially  the 
same  training  requirements  for  powered 
industrial  truck  operators  in  the 
construction  industry  as  had  been 
proposed  for  general  industry  and  the 
shipyard  and  marine  cargo  handling 
industries.  OSHA  also  published  in  that 
notice  the  following  four  issues  that 
responded  to  the  ACCSH 
recommendations: 

1.  In  the  construction  industry, 
should  an  employer  be  allowed  to 
accept  the  certification  of  training  by  a 
third  party  such  as  a  union, 
manufacturer,  consultant,  or  other 
private  or  public  organization?  Since 
OSHA  does  not  accredit  certifiers,  what 
criteria  should  be  used  to  establish  their 
credibility? 

2.  What  type  of  testing  should  be 
conducted  during  initial  training  to 
judge  the  competency  of  the  trainee 
(performance  testing  and  oral  and/ or 
written  tests)? 

A.  If  tests  are  administered,  what 
subjects  should  be  tested,  and  what 
methods,  if  any,  should  be  used  to  judge 
that  the  tests  are  reliable  and  address 
the  subject  matter  adequately? 

B.  What,  if  any.  should  be  the 
acceptable  pass/fail  requirement  for  the 
tests? 

3.  Are  some  of  the  listed  training 
subjects  not  needed? 

4.  Should  an  employee  receive 
refresher  or  remedial  training  only  if 
operating  a  vehicle  unsafely  or  if 
involved  in  an  accident?  Is  there  any 
fixed  operator  retraining  frequency 
suitable  for  the  construction  industry? 

In  a  companion  Federal  Register 
notice  (61  FR  3092),  OSHA  announced 
that  a  public  hearing  would  be  held. 
The  hearing  was  to  cover  all  industry 
sectors.  That  notice  also  advised  the 
public  that  the  issues  raised  in  the 
construction  notice  should  be 
considered  for  general  industry  and  the 
shipyard  and  marine  cargo  handling 
industries  and  invited  pubUc  comment. 
The  hearing  was  held  on  April  30 
through  May  2,  1996. 

There  were  109  commenters  who 
responded  to  the  proposals  outlined 
above  and  22  participants  at  the  public 
hearing.  The  presiding  Administrative 
Law  Judge  allowed  60  days  for  post- 
hearing  comments  and  an  additional  30 
days  for  post-hearing  briefs.  All 


comments,  transcripts,  and  other 
evidence  have  been  placed  in  the 
rulemaking  record  and  are  available  for 
public  inspection  and  copying.  The 
rulemaking  record  was  closed  and 
certified  as  complete  and  final  by  the 
Administrative  Law  Judge  on  June  1 , 
1998.  In  preparing  these  final  rules, 
OSHA  has  considered  the  entire 
rulemaking  record  and  has  made 
changes  to  the  general  industry, 
construction,  shipyard,  and  marine 
cargo  handling  industiies  standards,  as 
appropriate,  based  on  the  comments, 
testimony,  and  other  evidence  received. 

As  the  following  discussion 
demonstrates,  OSHA  concludes  that 
upgrading  the  training  requirements  for 
powered  industrial  tinick  operators  will 
substantially  reduce  the  significant  risk 
of  death  and  injury  caused  by  the  unsafe 
operation  of  powered  industrial  trucks 
driven  by  untrained  or  inadequately 
trained  operators. 

E.  Updated  Consensus  Standard 

Since  promulgation  of  the  OSHA 
safety  and  health  standards  in  1971,  the 
consensus  standard  (ANSI  B56. 1-1969) 
(now  ASME  B56.1)  on  which  die 
general  industry  powered  industrial 
truck  standard  was  based  has  undergone 
four  complete  revisions  (dated  1975, 
1983,  1988,  and  1993).  The  current 
edition  standard,  ASME  B56. 1-1993 
(Ex.  3-1),  addresses  truck  operator 
training  as  follows. 

4.19    Operator  Training 

4.19.1  Personnel  who  have  not  been 
trained  to  operate  powered  industrial 
trucks  may  operate  a  truck  for  the 
purposes  of  training  only,  and  only 
under  the  direct  supervision  of  the 
trainer.  This  training  should  be 
conducted  in  an  area  away  fiT)m  other 
trucks,  obstacles,  and  pedestrians. 

4.19.2  The  operator  tiaining  program 
should  include  the  user's  policies  for 
the  site  where  the  trainee  vdll  operate 
the  truck,  the  operating  conditions  for 
that  location,  and  the  specific  truck  the 
trainee  will  operate.  The  training 
program  shall  be  presented  to  all  new 
operators  regardless  of  previous 
experience. 

4.19.3  The  training  program  shall 
inform  the  trainee  that: 

(a)  The  primary  responsibility  of  the 
operator  is  to  use  the  powered  industrial 
truck  safely  following  the  instructions 
given  in  the  training  program. 

(b)  Unsafe  or  improper  operation  of  a 
powered  industrial  truck  can  result  in: 
death  or  serious  injury  to  the  operator 
or  others;  damage  to  the  powered 
industrial  truck  or  other  property. 

4.19.4  The  training  program  shall 
emphasize  safe  and  proper  operation  to 
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avoid  injury  to  the  operator  and  others 
and  prevent  property  damage,  and  shall 
cover  the  following  areas: 

(a)  Fundamentals  of  the  powered 
industrial  truck(s)  the  trainee  will 
operate,  including: 

(1)  characteristics  of  the  powered 
industrial  truck{s),  including  variations 
between  trucks  in  the  workplace; 

(2)  similarities  to  and  differences  from 
automobiles; 

(3)  significance  of  nameplate  data, 
including  rated  capacity,  warnings,  and 
instructions  affixed  to  the  truck; 

(4)  operating  instructions  and 
warnings  in  the  operating  manual  for 
the  truck,  and  instructions  for 
inspection  and  maintenance  to  be 
performed  by  the  operator; 

(5)  type  of'^motive  power  and  its 
characteristics; 

(6)  method  of  steering; 

(7)  braking  method  and 
diaracteristics,  with  and  without  load; 
'    (8)  visibility,  with  and  without  load, 
forward  and  reverse; 

(9)  load  handling  capacity,  weight  and 
load  center; 

(10)  stability  characteristics  with  and 
iwithout  load,  with  and  without 
attachments; 

(11)  controls — location,  function, 
imethod  of  operation,  identification  of 
symbols; 

(12)  load  handling  capabilities;  forks, 
[attachments; 

'     (13)  fueling  and  battery  charging; 

(14)  guards  and  protective  devices  for 
Ithe  specific  type  of  truck; 

(15)  other  characteristics  of  the 
specific  industrial  truck. 

(b)  Operating  environment  and  its 
effect  on  truck  operation,  including: 

(1)  floor  or  ground  conditions 
including  temporary  conditions; 

(2)  ramps  and  inclines,  with  and 
without  load; 

(3)  trailers,  railcars,  and  dockboards 
(including  the  use  of  wheel  chocks, 

i  jacks,  and  other  securing  devices); 

(4)  fueling  and  battery  charging 
facilities; 

(5)  the  use  of  "classified"  trucks  in 
areas  classified  as  hazardous  due  to  risk 
of  fire  or  explosion,  as  defined  in  ANSI/ 

iNFPA505; 

1     (6)  narrow  aisles,  doorways,  overhead 
'  wires  and  piping,  and  other  areas  of 
limited  clearance; 

(7)  areas  where  the  truck  may  be 
operated  near  other  powered  industrial 
trucks,  other  vehicles,  or  pedestrians; 

(8)  use  and  capacity  of  elevators; 

(9)  operation  near  edge  of  dock  or 
edge  of  improved  surface; 

(10)  other  special  operating 
conditions  and  hazards  which  may  be 
encoimtered. 

(c)  Operation  of  the  powered 
industrial  truck,  including: 


(1)  proper  preshift  inspection  and 
approved  method  for  removing  from 
service  a  truck  which  is  in  need  of 
repair; 

(2)  load  handling  techniques,  lifting, 
lowering,  picking  up,  placing,  tilting; 

(3)  traveling,  with  and  without  loads; 
turning  comers; 

(4)  parking  and  shutdown  procedures; 

(5)  other  special  operating  conditions 
for  the  specific  application. 

(d)  Operating  safety  rules  and 
practices,  including: 

(1)  provisions  of  this  Standard  in 
Sections  5.1  to  5.4  addressing  operating 
safety  rules  and  practices; 

(2)  provisions  of  this  Standard  in 
Section  5.5  addressing  care  of  the  truck; 

(3)  other  rules,  regulations,  or 
practices  specified  by  the  employer  at 
the  location  where  the  powered 
industrial  truck  wrill  be  used. 

(e)  Operational  training  practice, 
including; 

(1)  if  feasible,  practice  in  the 
operation  of  powered  industrial  trucks 
shall  be  conducted  in  an  area  separate 
from  other  workplace  activities  and 
personnel; 

(2)  training  practice  shall  be 
conducted  under  the  supervision  of  the 
trainer; 

(3)  training  practice  shall  include  the 
actual  operation  or  simulated 
performance  of  all  operating  tasks  such 
as  load  handling,  maneuvering, 
traveling,  stopping,  starting,  and  other 
activities  under  the  conditions  which 
will  be  encountered  in  the  use  of  the 
truck. 

4.19.5    Testing,  Retraining,  and 
Enforcement 

(a)  During  training,  performance  and 
oral  and/or  written  tests  shall  be  given 
by  the  employer  to  measure  the  skill 
and  knowledge  of  the  operator  in 
meeting  the  requirements  of  the 
Standard.  Employers  shall  establish  a 
pass/fail  requirement  for  such  tests. 
Employers  may  delegate  such  testing  to 
others  but  shall  remain  responsible  for 
the  testing.  Appropriate  records  shall  be 
kept. 

(b)  Operators  shall  be  retrained  when 
new  equipment  is  introduced,  existing 
equipment  is  modified,  operating 
conditions  change,  or  an  operator's 
performance  is  unsatisfactory. 

(c)  The  user  shall  be  responsible  for 
enforcing  the  safe  use  of  the  powered 
industrial  truck  according  to  the 
provisions  of  this  Steindard. 

Note:  Information  on  operator  training  is 
available  from  such  sources  as  powered 
industrial  truck  manufacturers,  government 
agencies  dealing  with  employee  safetj-,  trade 
organizations  of  users  of  powered  indu«itrial 
trucks,  public  and  private  organizations,  and 
safety  consultants. 


Since  1971,  the  national  consensus 
committee  has  adopted  other  volumes  ^ 
for  specific  types  of  vehicles  that  fall 
within  the  broad  definition  of  a 
powered  industrial  truck. 
Supplementary  volumes  have  been 
developed  and  adopted  for:  guided 
industrial  vehicles;  rough  terrain  forklift 
trucks;  industrial  crane  trucks; 
personnel  and  burden  carriers;  operator 
controlled  industrial  tow  tractors;  and 
manually  propelled  high  lift  industrial 
trucks.  The  training  provisions  OSHA  is 
adopting  are  performance-oriented  and 
could  be  applied  to  operator  training  for 
all  types  of  industrial  trucks.  However, 
this  final  rule  covers  only  those  types  of 
powered  industrial  trucks  that  fall 
within  the  scope  of  29  CFR  1910.178(a) 
for  general  industry,  construction,  and 
shipyards.  That  scope  includes  some 
types  of  powered  industrial  trucks  that 
have  supplementary  ASME  volumes, 
such  as  rough  terrain  forklift  trucks,  but 
does  not  include  earth  moving 
equipment  or  vehicles  for  over-the-road 
haulage,  for  which  ASME  has  also 
developed  specific  volumes. 

II.  Powered  Industrial  Truck 
Characteristics 

The  term  "powered  industrial  truck" 
is  defined  in  the  ASME  B56.1  (formerly 
the  ANSI  B56.1)  standard  as  a  "mobile, 
power  propelled  truck  used  to  carry, 
push,  pull,  lift,  stack,  or  tier  material." 
Vehicles  that  are  used  for  earth  moving 
and  over-the-road  hauling  are  excluded. 

Powered  industrial  trucks  are 
classified  by  their  manufacturers 
according  to  their  individual 
characteristics.  There  are  seven  classes 
of  powered  industrial  trucks: 

Class  1 — Electric  Motor,  Sit-down 
Rider,  Coimter-Balanced  Trucks  (Solid 
and  Pneumatic  Tires). 

Class  2— Electric  Motor  Narrow  Aisle 
Trucks  (Solid  Tires). 

Class  3 — Electric  Motor  Hand  Trucks 
or  Hand/Rider  Trucks  (Solid  Tires). 

Class  4 — Internal  Combustion  Engine 
Trucks  (Solid  Tires). 

Class  5 — Internal  Combustion  Engine 
Trucks  (Pneumatic  Tires). 

Class  6 — Electric  and  Internal 
Combustion  Engine  Tractors  (Solid  and 
Pneumatic  Tires). 

Class  7— Rough  Terrain  Forklift 
Trucks  (Pneumatic  Tires). 

Each  of  the  different  types  of  powered 
industrial  trucks  has  its  own  unique 
characteristics  and  some  inherent 
h^tards.  To  be  most  effective,  training 
must  address  the  unique  characteristics 


*The  national  consensus  committees  call  the 
standards  for  different  pieces  of  equipment 
"volumes"  and  all  of  the  volumes  produced  by  the 
committee  the  "standard." 
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of  the  type  of  vehicle(s)  the  employee  is 
being  trained  to  operate. 

Powered  industrial  trucks  may 
operate  on  almost  any  type  of  surface, 
from  smooth  and  level  floors  to  rocky, 
uneven  ground,  provided  they  were 
manufactured  to  operate  on  that  type  of 
floor  or  groimd  and  the  surface  does  not 
have  an  excessive  slope.  For  example, 
construction  forklift  trucks  (most 
commonly,  those  that  are  classified  as 
Class  7,  rough  terrain  forklifts)  are  more 
often  operated  on  uneven,  ungraded 
terrain  than  is  the  case  for  trucks  in 
other  industries. 

Different  trucks  are  designed  and 
manufactured  to  operate  in  different 
work  environments.  Some  powered 
industrial  trucks  are  used  for  moving 
material  in  a  particular  type  of 
workplace.  For  example,  high  lift  trucks 
can  be  used  to  raise  loads  up  to  30  or 
40  feet  above  the  ground,  deposit  the 
material  on  a  rack,  mezzanine,  roof 
under  construction,  scaffold,  or  another 
elevated  location,  and  subsequently 
retrieve  and  lower  the  material.  Some 
vehicles  are  used  to  raise  a  palletized 
load  just  a  few  inches  above  the  floor 
and  move  that  load  to  another  location 
in  a  warehouse  or  other  indoor 
workplace. 

Powered  industrial  trucks  can  be 
equipped  with,  or  can  be  modified  to 
accept,  attachments  that  permit  the 
truck  to  move  odd-shaped  material  or 
carry  out  tasks  that  may  not  have  been 
envisioned  when  the  truck  was 
designed  and  manufactured.  Many  of 
these  attachments  are  added  to  or 
installed  on  the  vehicle  by  the  dealer  or 
the  employer.  For  example,  there  are 
powered  industrial  truck  attachments 
for  grasping  barrels  or  drums  of 
material.  Some  of  these  attachments  not 
only  grasp  a  barrel  or  drum  but  allow 
the  vehicle  operator  to  rotate  the  barrel 
or  drum  to  empty  it  or  lay  it  on  its  side. 

OSHA  recognizes  that  certain 
attachments  may  limit  the  safe  use  of 
the  vehicle.  To  ensure  that 
modifications  or  additions  do  not 
adversely  affect  the  safe  use  of  the 
vehicle,  OSHA  requires  at 
§  1910.178(b)(4)  that: 

(ii)  Modifications  and  additions  which 
affect  capacity  and  safe  operation  shall  not  be 
performed  by  the  customer  or  user  without 
manufacturer's  prior  written  approval. 
Capacity,  operation,  and  maintenance 
instruction  plates,  tags,  or  decals  shall  be 
changed  accordingly. 

Note:  A  similar  provision  for  construction 
is  contained  at  §  1926.602(c)(l)(ii). 

When  a  powered  industrial  truck  is 
used  with  speciaUzed  attachments,  or 
when  the  truck  is  used  for  hazardous 
operations  (such  as  when  the  truck  is 
used  to  lift  people),  operator  training 


must  include  instruction  on  the  safe 
conduct  of  those  operations  so  that  the 
operator  knows  and  understands  the 
restrictions  or  limitations  imposed  on 
vehicle  operation  in  these  situations. 

III.  Powered  Industrial  Truck  Hazards 

Powered  industrial  trucks  are  used  in 
almost  all  industries.  They  can  be  used 
to  move,  raise,  lower,  or  remove  large 
objects  or  a  number  of  smaller  objects 
on  pallets  or  in  boxes,  crates,  or  other 
containers.  Because  powered  industrial 
truck  movement  is  controlled  by  the 
operator  and  is  not  restricted  by  the 
frame  of  the  machine  or  other 
impediments,  virtually  uiu-estricted 
movement  of  the  vehicle  about  the 
workplace  is  possible. 

The  hazards  commonly  associated 
with  powered  industrial  trucks  vary  for 
different  vehicle  types,  makes,  and 
models.  Each  type  of  truck  presents 
different  operating  hazards.  For 
example,  a  sit-down,  counterbalanced 
high  hft  rider  truck  is  more  likely  than 
a  motorized  hand  truck  to  be  involved 
in  a  falling  load  accident,  because  the 
sit-down  rider  trucks  can  lift  a  load 
much  higher  than  can  a  hand  truck. 

The  method  or  means  to  prevent  an 
accident  and  to  protect  employees  from 
injury  varies  for  different  types  of 
trucks.  For  example,  operators  of  sit- 
down  rider  trucks  are  often  injured  in 
tipover  accidents  when  they  attempt  to 
jump  clear  of  the  vehicle  as  it  tips  over. 
Because  the  operator's  natural  tendency 
is  to  jump  downward,  he  or  she  lands 
on  the  floor  or  ground  and  is  then 
crushed  by  the  vehicle's  overhead 
guard.  Therefore,  operators  of  sit-down 
trucks  need  to  be  trained  to  remain  in 
the  operator's  position  in  a  tipover 
accident  and  to  lean  away  from  the 
direction  of  fall  to  minimize  the 
potential  for  injury. 

On  the  other  hand,  when  a  stand-up 
rider  truck  tips  over,  the  truck  operator 
can  exit  the  vehicle  by  simply  stepping 
backward,  perpendicular  to  the 
direction  of  the  vehicle's  fall,  to  avoid 
being  crushed.  In  this  situation,  the 
operator  usually  should  attempt  to  jump 
clear  of  the  vehicle,  and  should  be 
trained  accordingly. 

Driving  a  powered  industrial  truck  at 
excessive  speed  can  result  in  loss  of 
control,  causing  the  vehicle  to  skid,  tip 
over,  or  fall  off  a  loading  dock  or  other 
elevated  walking  or  working  surface. 
This  condition  can  be  made  more 
dangerous  because  the  load  being 
carried  sometimes  partially  obscures  the 
operator's  vision.  A  vehicle  that  is  out 
of  control  or  being  operated  by  a  driver 
whose  view  in  the  direction  of  travel  is 
restricted  can  strike  an  employee,  rim 
into  a  column  or  other  part  of  the 


building,  or  strike  stored  material, 
causing  the  material  to  topple  and  injure 
employees  in  the  area.  Effective  driver 
training  teaches  operators  to  act 
properly  to  minimize  these  hazards  to 
themselves  and  other  employees. 

Other  characteristics  of  a  powered 
industrial  truck  that  affect  safe  truck 
operation  are:  the  truck's  tendency  to 
become  unstable;  its  ability  to  carry 
loads  high  off  the  ground;  and  its 
characteristic  mode  of  steering,  i.e.,  with 
the  rear  wheels  while  being  powered  by 
the  front  wheels.  Moving  loads  upward, 
downward,  forward,  and  backward 
causes  a  shift  of  the  center  of  gravity 
and  can  adversely  affect  the  vehicle's 
stability.  When  a  load  is  raised  or 
moved  away  from  the  vehicle,  the 
vehicle's  longitudinal  stability  is 
decreased. 3  When  the  load  is  lowered  or 
moved  closer  to  the  vehicle,  its 
longitudinal  stability  is  increased. 
Training  also  is  needed  to  avoid 
accidents  that  can  be  caused  by  these 
characteristics. 

To  reduce  the  instability  hazard 
caused  by  the  shifting  of  the  material 
being  handled,  the  ANSI  B56. 1-1969 
standard  had  seven  provisions  that 
addressed  proper  operation  of  a 
powered  industrial  truck.  Knowledge  of 
these  principles,  as  well  as  the 
requirements  of  the  OSHA  standard,  are 
essential  for  safe  vehicle  operation: 

604  Q.  While  negotiating  turns,  speed 
shall  be  reduced  to  a  safe  level  by  means 
of  turning  the  hand  steering  wheel  in  a 
smooth,  sweeping  motion.  Except  when 
maneuvering  at  a  very  low  speed,  the 
hand  steering  wheel  shall  be  tirnied  at 

a  moderate,  even  rate. 

605  A.  Only  stable  or  safely  arranged 
loads  shall  be  handled.  Caution  shall  be 
exercised  when  handling  off-center 
loads  which  caimot  be  centered. 

605  B.  Only  loads  within  the  rated 
capacity  of  the  truck  shall  be  handled. 

605  C.  The  long  or  high  (including 
multiple-tiered)  loads  which  may  affect 
capacity  shall  be  adjusted. 

605  D.  Trucks  equipped  with 
attachments  shall  be  operated  as 
partially  loaded  trucks  when  not 
handling  a  load. 

605  E.  A  load  engaging  means  shall  be 
placed  under  the  load  as  far  as  possible; 
the  mast  shall  be  carefully  tilted 
backward  to  stabilize  the  load. 

605  F.  Extreme  care  shall  be  used 
when  tilting  the  load  forward  or 
backward,  particularly  when  high 
tiering.  Tilting  forward  with  load 
engaging  means  elevated  shall  be 


iForklitt  overti 
Forklift  struct 
Worker  pinne 
Worker  struci 
Worker  struci 
Worker  fell  fr 
Worker  died 
Other  accide 


^This  assumes  that  the  load  is  moved  forward  of 
the  vehicle.  When  a  load  is  on  a  side  loader  vehicle, 
moving  the  load  away  from  the  vehicle  will  reduce 
the  longitudinal  and  lateral  stability  of  the  vehicle. 


d  forward  of 
oader  vehicle, 
s  will  reduce 
rthe  vehicle. 
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prohibited  except  to  pick  up  a  load.  An 
elevated  load  shall  not  be  tilted  forward 
except  when  the  load  is  in  a  deposit 
position  over  a  rack  or  stack.  When 
stacking  or  tiering,  only  enough 
backward  tilt  to  stabilize  the  load  shall 
be  used. 

Note:  The  corresponding  provisions  appear 
at  §§  1910.178(n)(15)  and  (o)(l)  through  (o)(6) 
of  the  general  industry  standard  and  are  also 
incorporated  by  reference  in  jsart  1926. 

The  hazards  addressed  in  this  final 
rule  are  those  associated  with  industrial 
trucks  in  general,  as  well  as  those  posed 
by  specific  makes  or  models  of  truck. 
Each  powered  industrial  truck  has 
distinct  characteristics  that  make  its 
operation  different  from  the  operation  of 
other  trucks.  Therefore,  operators  must 
know  how  these  differences  affect  safe 
truck  operation. 

The  workplaces  where  these  trucks 
are  being  used  also  present  a  variety  of 
different  hazards.  The  safety  of 
industrial  truck  operations  can  be 
decreased  by  workplace  conditions  such 
as  rough,  uneven,  or  sloped  surfaces; 
unusual  loads;  hazardous  areas;  narrow 
aisles,  blind  spots,  or  intersections;  and 
pedestrian  traffic  or  employees  working 
close  to  the  path  of  travel.  Finally,  there 
are  hazardous  work  practices  that  relate 
to  all  trucks,  including  driving  at 
excessive  speed,  poor  loading,  and 
carrying  luiauthorized  passengers.  In 
addition,  poor  truck  maintenance  can 
contribute  to  accidents. 

The  record  contains  evidence  of  many 
accidents  that  have  occurred  because  of 
\msafe  truck  operation,  as  discussed 
below.  For  example,  employees  have 


fallen  from  trucks  while  using  them  to 
change  light  bulbs  on  overhead  fixtures 
or  riding  on  the  forks  to  manually 
retrieve  items  from  high  racks.  Many 
accidents  have  occurred  when  an 
operator  has  attempted  to  drive  with  an 
obstructed  view  in  the  direction  of 
travel  and  has  run  into  another 
employee.  Improper  truck  maintenance 
has  caused  death  from  over  exposure  to 
carbon  monoxide,  loss  of  brakes,  or 
rupture  of  hydraulic  Unes. 

As  the  above  discussion  indicates,  it 
is  not  possible  to  identify  all  the  hazards 
that  are  encountered  in  all  industrial 
truck  operations.  Accordingly  one 
caimot  develop  a  single  "generic" 
training  program  that  covers  in  detail  all 
hazards  for  all  powered  industrial 
trucks  and  all  workplaces. 

Four  major  areas  of  concern  need  to 
be  addressed  in  an  effective  powered 
industrial  truck  training  program:  (1)  the 
general  hazards  that  apply  to  the 
operation  of  all  or  most  powered 
industrial  trucks;  (2)  the  hazards 
associated  with  the  operation  of 
particular  types  of  trucks;  (3)  the 
hazards  of  workplaces  generally;  and  (4) 
the  hazards  of  the  particular  workplace 
where  the  vehicle  operates.  The 
requirements  that  OSHA  is 
promulgating  are  performance-oriented 
to  permit  employers  to  tailor  a  training 
program  to  the  characteristics  of  their 
workplaces  and  the  particular  types  of 
powered  industrial  trucks  operated. 

rv.  Studies  of  Accident  and  Injury  Data 
and  Training  Efifectiveness 

This  section  of  the  preamble  discusses 
the  reports,  studies,  and  other  sources  of 


data  and  information  that  were  analyzed 
to  determine  the  magnitude  and  extent 
of  the  problems  that  powered  industrial 
truck  operator  training  can  mitigate.  It 
also  contains  a  discussion  of  the  studies 
that  demonstrate  how  better  training  can 
improve  safety. 

A.  Accident  and  Injury  Data 

1 .  The  Census  of  Fa^-..  Occupational 
Injuries 

The  Bureau  of  Labor  Statistics  (BLS) 
maintains  a  database  entitled  Census  of 
Fatal  Occupational  Injuries  (CFOI).  The 
CFOI  is  a  compilation  of  information  on 
fatal  work  injuries  that  occurred  in  the 
50  States  and  the  District  of  Columbia. 
BLS  gathers  pertinent  information  from 
death  certificates,  workers' 
compensation  reports,  and  other  Federal 
and  State  records.  Information  is 
verified  by  using  at  least  two  source 
documents. 

The  census  contains  a  collection  of 
information  on  the  workers  and  the 
circtimstances  surrounding  each  fatality. 
The  data  are  compiled  annually. 

In  April,  1994.  BLS  pubUshed  a 
booklet  entitled  Fatal  Workplace 
Injuries  in  1992:  A  Collection  of  Data 
and  Analysis  (Ex.  3—4).  This  booklet 
contains  an  article  written  by  Gary  A. 
Helmer  entitled  Fatalities  Involving 
Forklifts  and  Other  Powered  Industrial 
Carriers,  1991-1992.  This  report 
contains  information  from  the  CFOI  on 
1 70  fatal  powered  industrial  truck 
accidents.  Table  1  lists  the  reported 
causes  of  these  accidents. 


Table  1 .— Cussification  of  Forklift  Fatalities,  CFOI,  1991-1992 


How  ttie  accident  occurred 


Forklift  overturned  

Forklift  struck  something  or  ran  off  dock 

Worker  pinned  t)etween  otijects  

Worker  struck  by  material  

Worker  struck  by  forklift 

Worker  fell  from  forklift 

Worker  died  during  forklift  repair  

Ottier  accident 


Total 


Numt>er 


41 

24 

13 

8 

19 

11 

29 

17 

24 

14 

24 

14 

10 

6 

10 

6 

170 


Percent 


100 


Source:  Bureau  of  Latx)r  Statistk:s,  Fatal  Workplace  Injuries  in  1992,  A  Collection  of  Data  and  Analysis,  Report  870,  April  1994. 


^.  Characteristics  of  Work-Related 
injuries  Involving  Forklift  Trucks 

In  1987,  Nancy  Stout-Wiegand  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  published  an 
article  in  the  Journal  of  Safety  Research 
CWinter  1987,  Vol.  18.  No.  4,  pp.  179- 
190)  entitled  Characteristics  of  Work- 
Related  Injuries  Involving  Forklift 


Trucks  (Ex.  8-6).  This  article  contained 
an  analysis  of  powered  industrial  truck 
injuries  reported  in  two  occupational 
injury  databases — ^the  National 
Electronic  Injury  Surveillance  System 
(NEISS)  and  the  Bureau  of  Labor 
Statistics'  Supplementary  Data  System 
(SDS). 

The  NEISS  database  is  composed  of 
records  fitim  a  national  sample  of  200 


hospital  emergency  rooms  and  bum 
centers  handling  all  types  of  injuries. 
The  NEISS  database  was  originally 
established  by  the  Consumer  Product 
Safety  Commission,  and  its  original 
intent  was  to  gather  data  about 
accidents  involving  consumer  products 
rather  than  industrial  injuries.  The 
hospital  emergency  rooms  included  in 
the  sample  were  not  necessarily  those 
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located  in  industrial  areas, 
predominantly  treating  industrial 
injuries  and  illnesses.  The  data  from 
this  sample  are  weighted  to  represent 
the  nation  in  numbers  and 
characteristics  of  traumatic  injuries 
treated  in  emergency  rooms  and  bum 
centers. 

A  subset  of  this  database — the  work- 
related  injuries —  is  maintained  by 
NIOSH.  Because  the  NEISS  database 
records  only  injuries  treated  in 
emergency  rooms  and  bum  centers, 
traumatic  work  injuries  treated  by 
private  practitioners  or  by  industry  or 
private  clinics  are  not  included. 
Moreover,  chronic  injuries,  such  as 
those  caused  by  overexertion,  are  not  as 
likely  to  be  treated  in  emergency  rooms 
as  are  acute  traumatic  injuries  and, 
therefore,  are  probably  under- 
represented  in  the  NEISS  database. 
Other  probable  sources  of  error  in 
calculating  accident  rates  include 
misclassification  of  the  sources  of  injury 
or  the  agent  of  injxuy .  For  example,  if  an 
employee  fell  from  the  elevated  forks  of 
a  powered  industrial  truck,  the  accident 
could  be  misclassified  as  a  fall  from 
elevation  rather  than  a  fall  from  a 
forklift.  Similarly,  if  an  employee  were 
stmck  in  the  head  by  part  of  a  load  that 
fell  from  a  powered  industrial  truck,  the 
accident  could  be  classifred  as  an 


"employee  struck  by  falling  object" 
accident.  In  either  case,  the  accident 
would  have  involved  a  powered 
industrial  truck,  but  in  neither  case 
would  it  be  classified  as  a  powered 
industrial  truck  accident. 

The  Supplementary  Data  System 
(SDS)  database  is  composed  of  workers' 
compensation  claims  for  injuries 
involving  lost  workdays.  Thirty  states 
provide  information  to  the  SDS  system. 
The  SDS  system  reports  the  occupations 
of  injured  workers  and  states  where  the 
claims  are  filed.  The  SDS  includes  only 
compensable  injuries.  The  definition  of 
a  compensable  injury  varies  from  state 
to  state.  In  some  states,  injuries  are 
compensable,  for  example,  if  they  result 
in  one  day  or  more  away  bom  work.  In 
other  states,  the  time  away  from  work 
may  be  up  to  7  days  before  the  injury 
becomes  compensable. 

The  SDS  and  NEISS  data  do  not 
necessarily  include  the  same  injuries 
because  injuries  treated  in  emergency 
rooms  do  not  always  result  in  lost 
workdays.  At  the  same  time, 
compensable  injuries  included  in  the 
SDS  may  not  have  been  treated  in 
emergency  rooms  and  thus  would  not  be 
represented  in  NEISS.  However,  both  of 
these  databases  represent  the  more 
serious  injuries  involving  powered 
industrial  trucks,  that  is,  those  requiring 


treatment  in  emergency  rooms  and  those 
that  result  in  compensable  injuries. 

In  1983,  the  SDS  system  identified 
13.417  workers'  compensation  claims 
for  lost-workday  injuries  involving 
powered  industrial  trucks.  Assuming 
that  the  30  states  in  the  SDS  system  are 
representative  of  and  proportional  in 
population  to  the  whole  country  (50 
states),  approximately  22,400 
compensation  claims  (Va  x  13.417)  are 
filed  nationally  for  lost-workday  injuries 
involving  powered  industrial  trucks. 
This  niunber  is  comparable  to  the 
estimated  24,000  forklift-related  injuries 
that  were  treated  in  U.S.  emergency 
rooms  in  1983  as  reported  by  NIOSH 
from  information  gathered  by  the  NEISS 
system.  In  1985,  the  NEISS  system 
reported  a  total  of  approximately  34.000 
powered  industrial  truck-related 
accidents  that  were  treated  in 
emergency  rooms.  This  reflects  an 
increase  in  the  number  of  such 
accidents  reported  by  NEISS  studies  of 
about  39%  over  the  three-year  period 
from  1983  to  1985. 

The  SDS  report  also  contained  a 
tabulation  of  the  occupations  of  the 
injured  workers.  The  breakdown  of  the 
occupations  of  those  employees  and  the 
corresponding  percentage  of  accidents 
are  listed  in  Table  2. 


Table  2.- 


-Percentage  Distribution  of  Powered  Industrial  Truck  Injuries  by  Occupation  of  Injured 

Employee 


Occupation 


Professional,  technical,  and  kindred  workers  .. 
Managers  and  administrators  (except  farm)  .... 

Sales  workers  

Clerical  and  kindred  workers  

Craftsmen  and  kirxjred  workers 

Mechanics 

Foremen 

Ottier  craftsmen  and  kindred  wori<ers 

Operatives  (except  transportation)  

Assemblers  

Packers/wrappers  

Welders 

Miscellaneous/unspecified  operatives  , 

Other  operatives  

Transportation  equipment  operatives  

Powered  Industrial  truck  operators 

Truck  drivers 

Motor  men 

Deliverymen 

Other  transportation  equipment  operators 
Laborers  (except  farm)  

Warehousemen 

Freight  and  material  handlers 

Stock  handlers  

Construction  laborers „... 

Miscellaneous/unspecified  latxjrers 

Ottier  laborers 

Farmers  (managers  and  laborers) 

Servrce  workers  

Occupation  Unspecified 


Percentage 


190. 


Source:  Characteristics  of  Wori<-Related  Injuries  Involving  Forklift  Trucks,  Journal  of  Safety  Research,  Vol.  18.  No.  4,  Winter 


0.3 
2.0 
0.8 
5.0 

(15.5) 
6.5 
3.0 
6.0 

(17.5) 
1.4 
1.1 
0.9 
9.2 
4.9 

(20.8) 
12.3 
5.5 
1.7 
1.2 
0.1 

(33.9) 

10.4 
7.3 
4.4 
2.2 
8.0 
1.6 
1.5 
1.8 
1.1 


Crushed  by  tij 
Crushed  t)etw 
Crushed  betw 
Struck  or  run 
Struck  by  fallii 
Fall  from  platf 
Accidental  act 

Source:  Ind 
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lURED 


Percentage 

0.3 
2.0 
0.8 
5.0 
(15.5) 
6.5 
3.0 
6.0 
(17.5) 
1.4 
1.1 
0.9 
9.2 
4.9 
(20.8) 
12.3 
5.5 
1.7 
1.2 
0.1 
(33.9) 
10.4 
7.3 
4.4 
2.2 
8.0 
1.6 
1.5 
1.8 
1.1 

J7.  pp.  179- 


3.  Industrial  Forklift  Truck  Fatalities —  files  involving  powered  industrial  truck  below.  Note:  the  columns  do  not  always 

A  Simunary  fatalities  that  occurred  between  1980  add  to  100  percent  in  various  tables 

OSHA's  Office  of  Data  Analysis  ^\  ^^Se  (Ex.  3-7).  The  results  of  ODA's  because  of  rounding. 

(ODA)  examined  53  investigative  case  ^^'y^^^  ^  summarized  in  Table  3. 

Table  3.  Office  of  Data  Analysis— Type  Accidents.  53  Powered  Industrial  Truck  Fatalities 


Type  Accident 


Crushed  by  tipping  vehicle 

Cnjshed  t>etween  vehicle  and  surface 

Crushed  between  two  vehicles 

Struck  or  run  over  t)y  vehicle 

Struck  t)y  falling  material 

Fall  from  platform  on  forks 

Accktental  activation  of  controls  


Percent 


22 

42 

13 

25 

6 

11 

5 

10 

4 

8 

2 

4 

1 

2 

Source:  Industrial  Forklift  Truck  Fatalities— A  Summary,  Report  from  Offk»  of  Data  Analysis,  Office  of  Statistics.  OSHA,  Dated  June  1990. 


The  single  leirgest  cause  of  accidents 
was  vehicle  tipovers  (percentages 
attributed  to  specific  causes  may  not 
track  those  in  Table  3  because  a  single 
specific  cause — tipover — may  be 
classified  under  more  than  one  accident 
type  in  that  table).  These  tipovers  were 
attributed  to  the  following:  (1)  The 
vehicle  was  out  of  control  (speeding, 
elevated  loads,  mechanical  problems, 
etc.;  7  instances — 13  percent);  (2)  the 
vehicle  was  run  off/over  the  edge  of  the 
surface  (4  instances — 8  percent);  (3)  the 
operator  attempted  to  make  too  sharp  a 
turn  (excessive  speed,  unbalanced  load, 
etc.;  4  instances — 8  percent);  (4)  an 
employee  jumped  from  an  overturning 
vehicle  being  pulled  by  another  vehicle 
(2  instances — 4  percent);  (5)  the  vehicle 
skidded  or  slipped  on  a  slippery  surface 
(2  instances — 4  percent);  (6)  the  wheels 
on  one  side  of  the  vehicle  ran  over  a 
raised  surface  or  object  (2  instances — 4 
percent);  and  (7)  the  vehicle  tipped  over 
when  struck  by  another  vehicle  (1 
instance — 2  percent). 

The  second  highest  number  of 
fatalities  reported  in  the  ODA  study 
resulted  from  accidents  when 
employees  were  crushed  between  a 
vehicle  and  a  surface.  These  accidents 
were  attributed  to  the  following:  (1)  The 
operator  got  off  the  vehicle  while  it  was 
running  (7  instances — 13  percent);  (2)  a 
worker  on  a  platform  was  crushed 
between  the  platform  and  an  overhead 
surface  (2  instances — 4  percent);  (3)  an 
employee's  leg  was  caught  when  a 
vehicle  sideswiped  a  metal  surface  (1 
instance — 2  percent);  (4)  an  employee 
attempted  to  prevent  a  vehicle  tipover 
by  holding  up  the  overhead  guard  (1 
instance — 2  percent);  (5)  an  employee 
changed  a  tire  and  the  vehicle  fell  from 
the  jack  (1  instance — 2  percent);  and  (6) 
an  empty  55  gallon  drum  used  to 
support  the  vehicle  during  maintenance 
collapsed  (1  instance — 2  percent). 


Four  of  the  six  accidents  where 
employees  were  crushed  between  two 
vehicles  were  caused  by  contact 
between  two  moving  powered  industrial 
trucks,  and  the  other  two  involved 
contact  between  a  powered  industrial 
truck  and  a  stationary  vehicle. 

Of  the  five  accidents  that  were 
identified  as  being  caused  by  an 
employee  being  struck  or  run  over  by  a 
vehicle,  four  were  accidents  where 
employees  other  than  the  vehicle 
operator  were  struck  by  the  vehicle.  The 
remaining  one  involved  an  operator 
trying  unsuccessfully  to  board  a  free 
rolling  vehicle. 

4.  Selected  Occupational  Fatalities 
Related  to  Marine  Clargo  HandUng  as 
Found  in  Reports  of  OSHA  Fatahty/ 
Catastrophe  hivestigations 

hi  1992,  the  OSHA  Office  of  Data 
Analysis  (ODA)  pubhshed  a  study  of 
fatalities  and  catastrophes  that  had 
occurred  in  the  marine  terminal 
industry  (SIC  4491,  Marine  Cargo 
Handling)  between  the  years  1975  and 
1984.  This  report  is  entitled  Selected 
Occupational  Fatalities  Related  to 
Marine  Cargo  Handling  as  Found  in 
Reports  of  OSHA  Fatalities/Catastrophe 
Investigations  (Ex.  27).  This  report 
contains  an  analysis  of  the  causes  of  and 
other  information  about  141  accidents 
that  resulted  in  165  fatahties  that 
occurred  during  the  period  of  the  report. 
Of  those  accidents,  19  (11.5  percent) 
were  attributed  to  the  unsafe  use  of 
powered  industrial  trucks. 

5.  The  OSHA  Fatality /Catastrophe 
Reports 

OSHA  records  a  summary  of 
investigation  results  of  accidents 
resulting  in  fatalities,  catastrophes, 
amputations,  and  hospitaUzations  of 
two  or  more  days,  and  those  accidents 
that  have  received  significant  publicity 
or  involved  extensive  property  damage. 


These  summaries  are  recorded  on  an 
OSHA  Form  170  and  include  an  abstract 
describing  the  activities  taking  place  at 
the  time  of  each  accident  and  the  causes 
of  the  accident.  These  reports  are  stored 
in  a  computerized  database  system,  and 
cover  inspection  data  from  1984  to 
1991.  There  were  4268  reports  of 
accidents  in  the  system  that  resulted  in 
3038  fatahties,  3244  serious  injuries, 
and  1413  "non-serious"  injuries  (many 
of  the  accidents  resulted  in  multiple 
fatalities  and/or  injuries). 

OSHA  queried  the  database  for  all 
reports  that  contained  the  keyword 
"industrial  truck."  This  produced  a 
printout  of  208  accidents  (Ex.  8-8). 
These  208  accidents  resulted  in  147 
fatalities,  115  serious  injuries,  and  34 
"non-serious"  injuries. 

By  adding  the  number  of  fatahties, 
serious  injuries,  and  "non-serious" 
injuries  and  dividing  that  sum  by  the 
number  of  accidents,  OSHA  determined 
that  1.4  injuries  of  some  nature  occurred 
per  serious  accident  reported.  OSHA 
also  determined  that  4.8  percent  of  the 
fatahties,  3.5  percent  of  the  serious 
injuries,  and  2.4  percent  of  the  "non- 
serious"  injuries  were  attributable  to  an 
accident  that  involved  a  powered 
industrial  truck. 

These  percentages  are  derived  by 
dividing  truck-related  fatalities,  serious 
injuries,  and  other  injuries  by  the 
corresponding  total  number  of  reported 
fatalities,  serious  injuries,  and  other 
injuries.  For  example,  the  147  forkhft 
fatahties  were  divided  by  the  3038  total 
fatahties  to  arrive  at  the  4.8  percent 
figure. 

OSHA  examined  the  OSHA  Form 
170s  to  determine  the  causes  of  the 
accidents  that  were  attributable  to  the 
use  of  powered  industrial  trucks.  Table 
4  is  a  compilation  of  the  causes  of  these 
accidents. 
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Table  4.— Causes  of  Accidents  i: 
OSHA  Investigation  Summaries 
(OSHA  170s) 


Cause 


No  training^  

Improper  equipment 

Overturn  

Unstable  load 

Overload,  improper  use 

OlJstructed  view 

Carrying  excess  passenger 

Operator  inattention 

Falling  from  platform  or  curb  

Falling  from  trailer 

Elevated  employees  

Operator  struck  by  load 

Other  employee  struck  by  load  .... 

Accident  during  maintenance  

Vehicle  left  in  gear 

Speeding 

Not  powered  industrial  truck  acci- 
dent   


Number 
of  reports 


'The  causes  of  the  accidents  were  deter- 
mined by  the  narrative  in  the  accident  report. 
In  nnost  cases,  the  narrative  emphasizea  ttie 
cause  of  the  accident;  however,  in  a  few 
cases,  reasonable  and  appropriate  assump- 
tions were  made.  In  some  cases,  muttipJe  ac- 
cident causes  were  described  in  the  narrative 
portion  of  the  report,  or  were  assumed  to  have 
caused  tfie  accident.  (See  Ex.  8-8.)  Note  ttiat 
some  of  the  accidents  that  were  originally  at- 
tributed to  powered  industrial  truck  operations 
were,  on  review,  determined  not  to  be  caused 
by  truck  operations  and  are  reflected  in  the 
final  row  of  the  table. 

2  Of  the  19  instances  when  the  report  con- 
tained an  indkation  that  a  lack  of  training  was 
one  of  the  causal  factors  of  the  accident,  cita- 
tions were  issued  for  6  serious  violations,  and 
2  non-serious  violations.  In  11  instances,  no 
violation  was  issued. 

Source.-  Office  of  Electrical/Electronk:  and 
Mechanical  Engineering  Safety  Standards,  Di- 
rectorate   of    Safety    Standards    Programs, 

It  should  be  noted  that  many  of  the 
accidents  could  have  been  caused  by 
improper  training.  For  example,  when  a 
vehicle  tipped  over,  an  employee  might 
have  been  transporting  an  unbalanced 
load  because  that  employee  had  not 
been  trained  about  load  balance. 

Using  the  OSHA  Form  170  data, 
OSHA  also  compiled  a  Usting  of  the 
industries  in  which  these  accidents 
occurred.  Table  5  provides  hst  of 
industries,  and  the  number  of  accidents 
that  occiured  in  those  industries.  (For  a 
complete  hsting  of  the  individual 
industries,  see  Ex.  3-9.) 

Table  5— Industries  Where  Acci- 
dents Occurred,  OSHA  Inves- 
tigative Summary  Reports 
(OSHA  Form  170) 


SIC  divi- 
sion 

Industry  description 

Times 
cited 

B 

Oil  and  Gas  Extraction  .... 

4 

Table  5— Industries  Where  Acci- 
dents Occurred,  OSHA  Inves- 
tigative Summary  Reports 
(OSHA  Form  1  70)— Continued 


19 

10 

53 

45 

15 

10 

8 

59 

9 

6 

26 

37 

8 

14 

6 

5 


SIC  divi- 
sion 

Industry  description 

Times 
cited 

C  

Construction  

25 

D  

E 

F 

Manufacturing 

Transportation,  Commu- 
nication, and  Utilities. 
Wholesale  Trades  

95 
22 

25 

G  

Retail  Trades  

18 

1  

J  

Services 

Publk:  Administration 

7 
4 

Note:  The  breakdown  of  accidents  does  not 
include  agrrcultural  accidents  tjecause  estab- 
lishments of  1 0  or  fewer  employees  in  that  in- 
dustry are  exempt  from  OSHA  jurisdiction. 

Source:  Office  of  Electrical/Electronc  and 
Mechanrcal  Engineering  Safety  Standards  Di- 
rectorate of  Safety  Standards  Programs 
OSHA. 

6.  OSHA  Emergency  Communications 
System  Reports 

OSHA  has  another  internal  system  for 
collecting  information  about  serious 
accidents.  This  system  requires  that 
serious  and/ or  significant  accidents  be 
reported  to  the  National  Office  over  the 
telephone. 

This  telephone  system  is  part  of  the 
OSHA  emergency  communications 
system.  Regional  Administrators  are 
required  to  file  a  first  report  of  fatalities, 
catastrophes,  and  other  important 
events  (such  as  those  that  receive 
significant  publicity)  with  the  National 
Office.  The  information  contained  in 
these  reports  is  disseminated  to 
responsible  officials  in  OSHA.  The 
National  Office  receives  approximately 
1200  reports  yearly.  (See  Ex.  8-10.) 

None  of  the  reports  is  screened  before 
the  OSHA  National  Office  receives 
them.  Although  these  reports  are  not 
considered  statistically  significant  for 
the  purpose  of  calculating  the  total 
number  of  serious  workplace  accidents. 
OSHA  believes  that  they  represent  a 
reasonable  sampling  of  the  most  serious 
type  of  accidents  and  that  the  causes  of 
the  accidents  closely  parallel  the 
distribution  of  the  causes  of  all 
accidents. 

OSHA  has  examined  the  First  Report 
of  Serious  Injury  reports  for  the  years 
1980-1991  and  has  identified  247  that 
involved  powered  industrial  trucks. 
Table  6  hsts  the  number  of  reports 
received  each  year,  the  number  of  those 
accidents  that  involved  powered 
industrial  trucks  (PITs),  and  the 
corresponding  percentages. 


TABLE  6.— Yearly  Summary  of 
First  Reports  of  Serious  acci- 
dents 


Year 

Total 
reports 

PIT  ac- 
cidents 

Percent- 
age 

1980  

200 

125 

113 

115 

181 

456 

1,147 

1,236 

1,330 

1.150 

1.105 

'215 

2 

2 

0 

3 

1 

15 

44 

38 

47 

44 

41 

10 

1 

1981   

1.6 
0 

2.6 
.6 
3.3 
3.8 
3.1 
3.5 
3.8 
3.7 
4.7 

1982  

1983  

1984  

1985  

1986  

1987  

1988  

1989  

1990  

1991   

Totals  2 

6,424 

247 

3.6 

'  These  are  the  number  of  reports  received 
between  the  first  of  the  year  and  March  31 . 

2  The  total  number  of  reports,  the  numt>er  of 
accidents  involving  powered  industrial  tmcks 
and  ttie  percentage  were  cateulated  using  the 
figures  ft^om  1985  to  1990.  The  number  of  ac- 
cidents reported  during  the  period  1980 
through  1984  and  those  reported  during  1991 
were  too  few  to  be  representative. 

Source:  Office  of  Electrical/Electronic  and 
Mechank:al  Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs. 
OSHA.  ^ 

Each  of  the  reports  involving  powered 
industrial  trucks  was  examined  to 
determine  the  causes  of  the  accidents.  In 
some  instances,  multiple  causes  were 
identified.  Table  7  lists  the  number  of 
the  accidents  that  were  attributable  in 
whole  or  in  part  to  each  cause. 

Table  7.— Causes  of  Accidents 
(POWERED  Industrial  Trucks) 
First  Reports  of  Serious  Acci- 
dent 


Cause  of  the  acckjent 

Numt)er 
of  acci- 
dents 

Tipover 

58 

Struck  by  powered  industrial  truck 
Struck  by  falling  load  

43 
33 

Elevated  employee  on  truck 

Ran  off  loading  dock  or  other  sur- 
face   

28 

16 

Improper  maintenance  procedures 
Lost  control  of  truck 

14 
10 

Taick  struck  material  

10 

Employee   overcome   by   carbon 

nx)noxide  or  propane  fuel  

Faulty  powered  industrial  truck 

Unloading  unchecked  trailer 

Emptoyee  fell  from  vehcle  

10 
7 

7 
7 

Improper  use  of  vehk:le 

6 

Electrocutions  

2 

Source:  Office  of  Electrical/Electronic  and 
Mechank:al  Engineering  Safety  Standards.  Di- 
rectorate   of    Safety    Standards    Programs. 

UoMA. 


ac- 

Percent- 

nts 

age 

2 

1 

2 

1.6 

0 

0 

3 

2.6 

1 

.6 

15 

3.3 

44 

3.8 

38 

3.1 

47 

3.5 

44 

3.8 

41 

3.7 

10 

4.7 

47 

3.6 
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7.  OSHA  General  Duty  Clause  Citation 
Analysis 

■    OSHA's  Office  of  Mechanical 
Engineering  Safety  Standards  analyzed 
the  citations  that  were  issued  between 
1979  and  1984  for  violations  of  the 
general  duty  clause  [section  5(a)(1)  of 
the  OSH  Act).  During  that  period,  there 
were  3637  inspections  that  resulted  in 
the  issuance  of  at  least  one  such 
Citation.  (See  Ex.  8-11.) 

Sixty-five  general  duty  clause 
citations  involved  powered  industrial 
tloick  operation.  These  citations  were 
issued  under  the  general  duty  clause 
because  the  dangerous  condition  did  not 
appear  to  be  covered  by  a  specific 
requirement  in  Section  1910.178.  Each 
Iwas  examined  to  determine  the  nature 
of  the  violation.  Table  8  lists  the  type 
and  number  of  violations  that  were 
(tiled. 


Table  8.— Summary  of  General 
Duty  Clause  Citations 


Violation 


Employee  elevated  on  forks  of  ve- 
hicle   

Improper  operation  of  vehicle 

Improper  maintenance  of  vehicle 

No  vehicle  operator  training  

Order  picker  without  fall  protection 


Number 
of  in- 
stances 


44 

13 

5 

2 

1 


Source:  Office  of  Electrical/Electronic  and 
Mechanical  Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs, 
OSHA. 


B.  Studies  Measuring  the  Effectiveness 
of  Powered  Industrial  Truck  Safety 
Training  Programs 

In  1984,  H.  Harvey  Cohen  and  Roger 

C.  Jensen,  working  under  contract  with 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  published 
an  article  in  the  Journal  of  Safety 
Research  (Fall  1984,  Vol.  15,  No.  3,  pp. 
125-135)  entitled  Measuring  the 
Effectiveness  of  an  Industrial  Lift  Truck 
Safety  Training  Program  (Ex.  3-5).  The 
authors  analyzed  two  studies 
imdertaken  to  measure  objectively  the 
effects  of  safety  training  on  powered 
industrial  truci  operators'  driving 
performance  and  safety  practices. 

This  article  detailed  the  results  of  an 
experiment  that  was  conducted  to 
evaluate  powered  industrial  truck 
operator  training  using  a  work  sampling 
procediue  to  obtain  objective  data  about 
work  practices  that  correlate  with  injury 
risk.  Two  separate  studies  were 
conducted  in  this  experiment,  one  at 
each  of  two  similar  warehouses.  These 
studies  were  conducted  to  assess  the 
value  of  training  and  the  influence  of 
post-training  actions  on  workers'  safety 
performance.  These  studies  demonstrate 
that  training  powered  industrial  truck 
operators  reduced  the  operators'  error 
rates  (number  of  unsuccessful 
operations  divided  by  the  total  number 
of  operations)  and  that  training 
combined  with  feedback  further 
reduced  error  rates. 


The  studies  were  conducted  at 
different  warehouses  using  similar 
training  techniques.  The  training 
emphasized  those  operator  driving 
behaviors  that  were  measurable, 
frequently  observed,  capable  of  being 
reliably  observed,  related  to  frequent 
accident  occurrence,  and  amenable  to 
corrective  action  through  training. 
Fourteen  driving  behaviors  were 
evaluated  in  these  studies.  Positive 
reinforcement  diu-ing  the  training  (use 
of  praise  rather  than  criticism)  was  used 
with  some  trainees  to  measure  its 
effectiveness.  The  experiment  was 
conducted  in  four  phases: 

(1)  The  pre-training  phase,  during 
which  none  of  the  operators  had  been 
trained; 

(2)  The  post-training  1  phase,  during 
which  the  control  group  remained 
untrained,  the  training  group  (called  the 
treatment  group  in  the  study)  had  been 
trained,  and  the  training-plus-feedback 
group  had  been  trained  and  had  also 
received  performance  feedback; 

(3)  The  post-training  2  phase,  during 
which  all  three  groups  had  been  trained 
but  only  the  training-plus-feedback 
group  had  received  performance 
feedback;  and 

(4)  The  retention  phase,  which  started 
three  months  after  the  end  of  the  post- 
training  2  phase  (and  the  end  of  the 
feedback  program). 


Table  9.— Summary  of  Mean  Error  Rates^* 

[Warehouse  1] 


Group 


Control  

Training 

training  +  Feedback  

All  Operators  After  Training 


Pre-training 


.34 
.33 
.35 
.34 


Post-train- 
ing 1 


.32 
.27 
.27 
.27 


Post-train- 
ing 2 


.23 
.26 
.25 
.25 


Retention 


.19 


'  The  mean  error  rate  is  defined  in  the  study  as  the  number  of  incon^ect  behaviors  obsened  divided  by  the  total  number  of  Ijehavkxs  ob- 

fe6fV6d 

Note:  The  mean  error  rate  for  all  operators  began  at  .34,  that  is,  for  34  percent  of  the  oteerved  behaviors,  the  tasks  observed  and  evaluated 
were  performed  improperly.  ^.       „  ^  .,  .  ,,r  ..■     «  r-  .,  ,«o^ 

Source:  Measuring  the  Effectiveness  of  Industrial  Lift  Truck  Safety  Training  Program,  Journal  of  Safety  Research.  Vol.  15,  No.  3.  Fall  1984,  pp. 
125-135. 


Following  the  initial  training  (post- 
training  1),  all  three  groups  showed  a 
decrease  in  their  mean  error  rates,  with 
the  training-plus-feedback  group 
{showing  the  largest  decrease  (from  .35 
to  .27,  a  23  percent  decrease),  followed 
by  the  training-only  group  (from  .33  to 
» 2 7,  an  18  percent  decrease),  and  the 
control  group  (from  .34  to  .32,  a  6 
percent  decrease).  The  control  group's 
(reduction  in  error  rate  from  the  pre- 
Iraining  to  the  post-training  1  phase  of 


the  study  was  attributed  to  the  influence 
of  peer  modeling,  i.e.,  the  untrained 
control  group  operators  were  copying 
the  behavior  of  their  trained 
counterparts.  Toward  the  end  of  the 
post-training  1  phase,  the  error  rates  of 
the  three  groups  converged,  suggesting 
that  the  effects  of  the  training  program 
had  begun  to  wear  off.  Observers  also 
noted  that  some  behaviors  were  being 
compromised  when  employees  with 
different  knowledge  levels  were 


required  to  interact,  particularly  in 
conflict-avoidance  situations  such  as 
signaling  and  yielding  at  blind 
intersections. 

Dvuing  the  post-training  2  phase  of 
the  study,  all  groups'  performance 
improved.  The  control  group's 
performance  improved  by  28  percent 
(from  a  mean  error  rate  of  .32  to  .23), 
while  the  training  group  experienced  a 
four  percent  improvement  (from  a  mean 
error  rate  of  .27  to  .26)  and  the  training- 
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plus-feedback  group  had  a  seven 
percent  improvement  (from  .27  to  .25). 
There  was  further  evidence  of  a  peer 
modeling  effect  because  all  three 
groups'  performance  continued  to 
improve  although  no  additional 
instruction  was  given. 

The  retention  phase  was  conducted 
three  months  after  the  completion  of  the 
post-training  2  phase  of  the  study  to 
determine  the  longer  term  effects  of  the 
training.  During  this  phase  of  the  study, 
mean  error  rates  were  checked,  as  they 
were  during  the  other  phases  of  the 
study.  The  results  of  this  phase  of  the 
study  indicate  a  further  improvement  in 
the  operators'  performance,  with  the 
mean  error  rate  decreasing  from  .25  to 
.19,  a  24  percent  improvement  in 
performance.  The  total  performance 
gain  achieved  during  this  study  was  a 
44  percent  improvement  from  the  pre- 
training  (baseline)  phase  through  the 
retention  phase  (from  a  mean  error  rate 
of  .34  to  a  final  error  rate  of  .19).  These 
data  indicate  that  there  were 
significantly  fewer  errors  at  each 
successive  phase  of  the  study. 

The  second  study  was  conducted  to 
verify  and  extend  tie  findings  of  the 
first  study.  A  modified  experimental 
design  was  used  to  eliminate  the 
mitigating  influence  of  the  untrained 
control  group.  In  the  second  study,  all 
operators  were  trained  at  the  same  time 
and  all  received  performance  feedback. 
Comparisons  were  made  only  before 
and  after  training.  The  study  was 
divided  into  three  phases:  pre-training; 
post-training;  and  retention.  The 
retention  phase  of  the  study  was  again 
conducted  three  months  after  the 
conclusion  of  the  prior  phase. 

Table  10.— Summary  of  Mean 
Error  Rates— Warehouse  2 


Pre-training 

Post-training 

Retention 

.23 

.09 

.07 

Source:  Measuring  the  Effectiveness  of  In- 
dustnai  Lift  Iruck  Safety  Training  Program 
Joumai  of  Safety  Researcfi,  Vol.  15  Ho  3' 
Fall  1984,  pp.  125-135.  '     ' 

After  the  vehicle  operators  were 
trained,  they  experienced  a  61  percent 
improvement  in  performance  scores 
(from  an  error  rate  of  .23  to  .09).  During 
the  retention  phase  of  the  study,  there 
was  a  further  reduction  of  22  percent  in 
mean  error  rates  (firom  .09  to  .07  mean 
error  rate).  The  overall  improvement  in 
mean  error  rates  between  the  pre- 
training  error  rate  (.23)  and  that 
achieved  during  the  retention  phase 
(.07)  was  a  reduction  of  70  percent. 

Not  all  errors  cause  accidents; 
however,  most  accidents  are  caused  by 
one  or  more  errors.  The  final  rule  is 


intended  to  minimize  operator  errors. 
The  studies  show  that  better  training 
reduces  operator  errors.  OSHA.  the 
authors  of  the  studies  described  in  the 
preamble,  and  other  experts  believe  that 
accidents  will  be  reduced  by  about  the 
same  percentage  as  the  reduction  in  the 
error  rate.  The  studies  that  OSHA  has 
used  are  among  the  best  available  for 
cause  and  effect. 

V.  Basis  for  Agency  Action 

OSHA  concludes  that,  as  the  above 
discussion  indicates,  there  are  sufficient 
data  and  information  on  which  to  base 
a  revision  of  the  existing  standard  for 
powered  industrial  truck  operator 
training.  The  data  indicate  that  a 
substandal  number  of  fatalities  and 
injuries  result  from  industrial  truck 
accidents  in  all  industries.  Studies 
indicate  that  better  training  would 
substantially  reduce  the  number  of 
accidents  that  result  in  fatalities  and 
serious  injuries. 

OSHA  concludes  that  adherence  to 
these  new  powered  industrial  truck 
operator  training  requirements  will 
prevent  11  fatalities  and  9422  injuries 
annually  that  result  from  accidents 
involving  powered  industrial  trucks. 
(See  also  the  analysis  of  benefits  in  the 
Final  Economic  Analysis  section  and 
the  analysis  of  substantial  reduction  of 
significant  risk  in  the  Statutory 
Considerations  section,  below.) 

OSHA  further  concludes  that  this 
improved  operator  training  standard  is 
needed  to  reduce  powered  industrial 
truck  injuries  and  fatalities  in  maritime 
(including  shipyards,  marine  terminals, 
and  longshoring),  construction,  and 
general  industry.  As  noted  above. 
OSHA's  Office  of  Data  Analysis  found 
that  about  11.5  percent  of  the  fatalities 
that  occurred  in  marine  terminals 
between  1975  and  1984  were 
attributable  to  the  use  of  powered 
industrial  trucks.  Additionally,  an 
OSHA-sponsored  contractor  study 
found  that  28.1  percent  of  the  fatahties 
that  occurred  in  the  marine  cargo 
handhng  industries  were  forklift- 
related.  This  is  much  higher  than  the 
percentage  of  such  fatahties  occurring  in 
general  industry.  Clearly,  these  numbers 
indicate  the  need  to  ensure  better 
powered  industrial  truck  operator 
training  in  the  marine  cargo  handling 
industries  covered  by  this  final 
standard.  OSHA  has  not  specifically 
analyzed  truck-related  fatahties  in  the 
shipyard  industry,  but  believes  that  the 
accident  experience  in  shipyards  is 
likely  to  be  similar  to  that  in 
manufacturing. 

In  the  study  of  the  OSHA  FataUty/ 
Catastrophe  reports  that  was  previously 
discussed.  25  of  the  208  accidents 


(about  12  percent)  that  were  reported  on 
the  OSHA  Form  1 70  occurred  in  the 
construction  industry.  OSHA  has 
determined  that  there  are  approximately 
46,456  powered  industrial  trucks  in  use 
in  construction.  This  is  less  than  5 
percent  of  the  total  998.671  powered 
industrial  trucks  in  use.  Although  the 
number  of  powered  industrial  trucks  in 
use  in  the  construction  industry  is  less 
than  5  percent  of  the  total  number  of 
such  vehicles,  accidents  involving  them 
account  for  about  12  percent  of  the  total 
number  of  construction  accidents 
reported  on  the  OSHA  Form  170. 

In  addition.  OSHA's  Final  Economic 
Analysis  estimates  that  there  were,  on 
average.  16  powered  industrial  truck 
related  fatalities  and  2.380  injiu-ies  per 
year  in  the  construction  industry.  This 
also  indicates  that  fatahty  and  injury 
rates  are  higher  per  truck  user  in  the 
construction  industry  than  in  general 
industry.  Accordingly,  OSHA  concludes 
that  these  high  accident  rates  justify 
covering  the  construction  industry  with 
a  better  training  standard.  (See  also  the 
discussion  of  scope,  below.) 

Many  actions  taken  by  other 
organizations  also  point  to  the  need  to 
address  the  hazards  posed  by  unsafe 
operation  of  powered  industrial  trucks: 
the  voluntary  consensus  standard  on 
this  subject  has  been  updated  several 
times  since  OSHA  adopted  29  CFR 
1910.178  in  1971;  OSHA  has  been 
petitioned  to  improve  the  requirements 
for  industrial  truck  training;  the 
Advisory  Committee  on  Construction 
Safety  and  Health  has  recommended 
improving  the  standard;  and  resolutions 
have  been  introduced  in  the  Senate  and 
House  urging  OSHA  to  revise  its 
outdated  powered  industrial  truck 
operator  training  standards. 

VI.  Training 

Training  provides  a  person  with  the 
necessary  specialized  instruction  and 
practice  to  become  proficient  at  a 
particular  task.  Training  is  the  means  by 
which  an  employer  ensures  that 
employees  have  the  knowledge  and 
skills  they  need  to  do  their  jobs 
correctly  and  safely.  The  alternative  to 
formal  training  is  learning  by  trial  and 
error,  an  approach  that  resuhs  in  an 
inadequate  knowledge  base  and  reUes 
on  mistakes  (which  often  involve 
accidents,  injuries,  and  near-miss 
incidents)  for  learning  to  occur. 
Rehance  on  this  approach  would  create 
a  greater  chance  of  injuries  and 
fatalities. 

After  employees  have  received  initial 
training,  acquired  the  basic  knowledge, 
and  perfected  their  operating  skills,  the 
employer  may  rely  on  refresher  training 
to  reinforce  or  improve  the  employee's 
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knowledge  of  the  basic  training 
material;  to  impart  new  information;  to 
teach  material  in  a  new  manner;  or 
simply  to  maintain  an  acceptable  level 
of  awareness  of  workplace  conditions, 
operating  hazards,  and  truck-related 
characteristics. 

There  are  several  approaches  to 
I  assembling  the  necessary  materials  and 
I  methods  for  an  effective  training 
'  program.  One  approach  is  to  make  use 
of  existing  literature  and  model 
!  programs  already  developed.  Another 
approach  is  to  look  at  problems  that 
occur  during  ongoing  operations  and 
identify  what  an  operator  must  know  to 
avoid  or  otherwise  minimize  the 
potential  for  an  accident  due  to  those 
problems. 

A  third  approach  to  developing  a 
training  program  is  to  analyze  the 
accidents  that  have  occurred  and 
develop  a  training  program  that  wall 
minimize  the  potential  for  a  recurrence 
of  the  conditions  that  caused  the 
accident.  A  problem  with  this  third 
method  of  program  development  is  that 
it  is  reactive  rather  than  proactive,  i.e., 
tends  to  emphasize  the  problems  that 
have  caused  an  accident  (the  training  is 
in  reaction  to  an  accident).  By  contrast, 
proactive  training  teaches  employees  to 
prevent  accidents  rather  than  waiting 
for  accidents  to  occur  before  recognizing 
the  need  for  the  training  and 
determining  what  the  scope  and  content 
of  the  training  should  be. 

According  to  one  hearing  participant, 
a  professional  trainer  (Tr.  p.  129): 

In  principle  we  are  in  support  of  the 
proposed  training  rule.  The  key  issue  as  we 
see  it  is  that  any  prescribed  training  has  to 
be  both  effective  and  efficient.  Our  viewpoint 
is  that  the  need  for  prevention  of  accidents 
among  lift  truck  operators  is  not  arguable  but 
we  also  believe  that  the  current  rule  is 
ineffective.  Additionally,  our  view  is  that  the 
final  rule  must  use  what  is  at  this  time, 
common  knowledge  among  the  professional 
training  community  in  the  United  States 
regarding  effective  and  efficient  training 
strategies.  For  the  purpose  of  clarifying  our 
testimony,  we're  defining  operator  training  as 
instructional  or  other  influence  strategies 
used  to  help  operators  learn  to  change  their 
on-truck  behavior.  We  believe  that  effective 
training  of  oi>erators  is  that  which  results  in 
fewer  injuries  and  fatalities.  In  that  regard, 
the  most  imjxjrtant  issue  for  the  training  rule 
to  address  in  our  viewpoint,  is  not  to  just 
require  traditionally  accepted  training 
strategies  but  to  require  operator  training 
strategies  that  actually  transfer  to  the 
operating  environment. 

*     Another  benefit  of  proactive  training 
is  that  the  person  observing  the  worksite 
and  the  work  being  conducted  to 
develop  a  training  program  for  powered 
industrial  truck  operators  may  identify 
other  problems  in  the  workplace  and 


offeF  solutions  to  those  problems. 
Identifying  and  resolving  these  other 
problems  can  reduce  the  total  number 
and/or  severity  of  accidents  in  the 
workplace,  not  only  those  related  to 
powered  industrial  truck  use  but  also 
those  associated  with  other  workplace 
activities.  According  to  another  hearing 
participant  (Tr.  p.  425): 

Our  processes  include  an  evaluation  of  the 
facility  and  recommendations  for 
improvement.  We  do  not  pass  a  problem 
within  a  company  without  trying  to  correct 
that  problem  before  the  training  is 
implemented. 

The  training  requirements  in  the  final 
rule  reflect  all  three  approaches 
discussed  above.  They  require  training 
in  specific  topics  unless  a  particular 
topic  is  not  relevant  to  the  types  of 
vehicles  or  the  employer's  workplace. 
They  require  the  training  to  address 
topics  specific  to  the  employer's 
workplace  and  to  cover  information 
leeimed  from  accidents  or  near-misses 
that  have  occurred  in  the  employer's 
workplace.  As  discussed  below,  OSHA 
believes  that  this  approach  will  result  in 
operator  training  that  is  most  effective 
in  reducing  truck-related  deaths  and 
injiu-ies. 

The  topics  OSHA  requires  to  be 
covered  in  the  training  mandated  by  this 
standard  can  also  be  used  to  evaluate 
the  effectiveness  of  a  powered  industrial 
truck  operator's  training.  For  example, 
an  employer  can  use  the  list  of  required 
topics  to  determine  what  should  be 
taught  and  then  compare  that  with  what 
is  being  taught.  In  this  manner, 
employers  can  ensure  that  the  training 
is  appropriate  for  the  types  of  trucks 
being  used  and  the  conditions  in  the 
workplace  that  affect  the  safe  operation 
of  those  trucks. 

Training  comes  in  many  forms.  It  may 
be  as  simple  and  informal  as  a 
supervisor  discussing  the  correct  way  to 
operate  a  vehicle,  correcting  an  error  in 
the  way  an  employee  is  doing  a  job,  or 
showing  an  employee  how  to  perform  a 
peuticular  task  properly.  Alternatively, 
training  may  consist  of  detailed, 
structured  instruction  using  formal 
training  methods  (e.g.,  lectures,  formal 
demonstrations,  practical  exercises, 
examinations,  etc.).  Formal  training  is 
usually  used  to  provide  trainees  with  a 
large  amount  of  information.  OSHA 
believes,  and  the  record  confirms,  that 
a  combination  of  training  methods  is 
most  effective  in  training  powered 
industrial  truck  operators. 

For  the  most  part,  employees  do  not 
start  out  with  the  knowledge  and  skills 
they  need  to  operate  a  powered 
industrial  truck  safely.  Although  many 
employees  selected  or  assigned  to 


operate  powered  industrial  trucks  are 
licensed  to  drive  automobiles,  there  are 
enough  differences  between  these  two 
types  of  vehicles  and  their  operation  to 
require  additional  knowledge  and  skills 
to  operate  a  powered  industrial  truck 
safely.  For  example,  industrial  trucks, 
compared  with  cars,  have  limited 
forward  visibility  when  carrying  a  large 
load,  have  rear  wheel  steering  and  front 
wheel  drive,  have  different  centers  of 
gravity  and  balance,  have  different 
control  configurations,  and  can  carry 
heavy  loads  with  the  weight 
concentrated  at  one  end  of  the  vehicle. 
Employees  need  formal  training  and 
practice  to  gain  the  knowledge  and  to 
master  the  skills  they  need  to  safely 
operate  powered  industrial  trucks  with 
these  characteristics. 

Effective  employee  training  and 
supervision  also  can  lessen  the 
frequency  with  which  employees 
perform  unsafe  acts  such  as  speeding, 
failing  to  look  in  the  direction  of  travel, 
and  failing  to  slow  dowm  or  stop  and 
soimd  the  vehicle's  horn  at  blind 
intersections  and  other  areas  where 
pedestrian  traffic  may  not  be  observable. 
This,  in  turn,  reduces  the  frequency  and 
severity  of  accidents. 

Another  case  where  training  can 
prevent  accidents  or  lessen  their 
severity  is  when  powered  industrial 
trucks  travel  with  an  elevated  load. 
Effective  operator  training  must 
emphasize  that  the  operator  moves  the 
vehicle  only  when  the  load  is  at  its 
lowest  practical  point.  In  addition,  even 
if  a  sit-down  rider  truck  operator  fails  to 
fallow  this  practice  and  the  vehicle  tips 
oyer,  both  the  chance  and  severity  of 
injury  are  reduced  if  the  operator  is 
trained  to  stay  with  the  vehicle  and  lean 
away  from  the  direction  of  fall.  When  a 
sit-down  rider  truck  tips  over  and  the 
operator  attempts  to  jump  off  the 
vehicle  while  it  is  tipping  over,  the 
operator  is  often  crushed  when  struck 
by  the  overhead  guard.  In  these  cases, 
since  the  normal  tendency  is  for  a 
person  to  jump  downward,  the  operator 
lands  on  the  floor  or  ground  in  the  path 
of  the  overhead  guard,  and  receives  a 
crushing  injury  to  the  head,  neck,  or 
back.  Training  an  employee  to  stay  with 
this  type  of  vehicle  and  lean  away  from 
the  direction  of  fall  vdll  reduce  the 
severity  of  or  eliminate  these  injuries. 
On  the  other  hand,  when  a  stand-up 
rider -truck  tips  over  laterally,  the 
operator  must  be  trained  to  step  off  the 
vehicle  toward  the  rear  of  the  vehicle. 
The  operator  can  safely  do  this  because 
he/she  is  not  moving  in  the  direction  in 
which  the  truck  is  falling,  but  rather  is 
moving  perpendicular  to  the  direction 
of  the  vehicle's  fall. 
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The  studies  conducted  by  Cohen  and 
Jensen,  discussed  under  Studies  of 
Accident  and  Injury  Data  and  of 
Training  Effectiveness  earlier  in  this 
preamble,  foujid  that  training  reduced 
operator  error  rates  by  as  much  as  70 
percent.  Although  a  70  percent  error 
rate  reduction  does  not  necessarily 
correspond  with  an  equivalent 
reduction  in  the  number  of  accidents 
that  a  given  group  of  operators  will 
experience,  improper  or  unsafe 
operation  of  powered  industrial  trucks 
is  clearly  the  major  cause  of  accidents 
and  their  resultant  fatalities  and 
injuries.  Therefore,  reducing  the  number 
of  unsafe  acts  that  are  committed  when 
operating  these  trucks  will  reduce  the 
number  of  accidents,  fatalities,  and 
injuries. 

Proper  employee  training  must  take 
into  account  different  operating 
conditions  (including  the  type  and  size 
of  the  load,  the  type  and  condition  of 
the  siu-face  on  which  the  vehicle  is 
being  operated,  and  other  factors  that 
can  adversely  affect  vehicle  operation). 
Operator  training  must  emphasize  two 
points  regarding  potential  accidents:  (1) 
the  employee  must  not  engage  in 
activities  that  will  increase  tJbe  potential 
for  an  accident  to  occur;  and  (2)  the 
employee  must  take  appropriate  action 
to  minimize  the  potential  for  injury  to 
himself/herself  or  to  other  employees  if 
an  accident  occurs. 

OSHA's  ciurent  powered  industrial 
truck  training  standard  (codified  at 
1910.178(1)).  has  a  very  general  training 
requirement.  It  states: 

Only  trained  and  authorized  operators 
shall  be  jjermitted  to  operate  a  powered 
industrial  truck.  Methods  shall  be  devised  to 
train  operators  in  the  safe  operation  of   * 
powered  industrial  trucks. 

As  discussed  above,  this  provision 
has  not  been  adequate  to  reduce  the 
large  number  of  fatalities,  accidents,  and 
injuries  caused  by  untrained  or  poorly 
trained  operators.  Consequently,  OSHA 
proposed  more  extensive  training 
requirements  to  improve  operator 
training  (60  FR  13782.  March  14.  1995. 
and  61  FR  3094.  January  30.  1996). 

There  were  64  commenters  who 
discussed  the  need  for  training  powered 
industrial  truck  operators  (Exs.  7-1 ,  7- 
5, 7-8, 7-10,  7-19,  7-22,  7-28.  7-29,  7- 
31, 7-32.  7-34.  7-36.  7-38.  7-39,  7-40, 
7^3.  7-45.  7-46.  7-47,  7-48,  7-49,  7- 
50. 7-51.  7-59.  7-€6.  7-67.  7-69. 7-71. 
11-1,  11-2,  11-6.  11-12,  11-13,  11-15, 
11-17,  11-18.  11-19.  11-22.  11-25. 11- 
27.  11-29,  11-31,  11-35.  11-36. 11-40. 
11-41.  11-44.  and  11-46;  Tr.  Pp.  22-24, 
27-29, 35  and  44,  49,  62,  75,  94,  129 
and  143,  172,  196,  306,  331,  340,  383, 
398.  416,  443).  The  great  majority  of 


these  commenters  agreed  on  the  need  to 
train  powered  industrial  truck 
operators. 

For  example,  one  commenter  (Ex.  7- 
66)  stated: 

The  WGMA  (West  Gulf  Maritime 
Association)  supports  operator  skill  and 
safety  training  for  powered  industrial  truck 
operations.  We  have  for  years  had  operator 
training  and  certification  requirements  for 
certain  equipment.  These  requirements  are 
part  of  our  collective  bargaining  agreement 
between  management  and  lat>or. 

A  second  commenter  (Ex.  11-2) 
stated: 

AGC  [Associated  General  Contractors] 
believes  that  worker  training  is  the  key  to 
worker  protection  and  AGC  commends 
OSHA  for  its  recent  emphasis  on  powered 
industrial  truck  operator  training. 

A  third  commenter  (Ex.  7-34)  said: 
In  general,  Dow  agrees  with  OSHA  that 
there  are  risks  associated  with  the  operation 
of  powered  industrial  micks  and  that  those 
persons  operating  them  must  be 
knowledgeable  and  skilled  prior  to  being 
authorized  to  operate  the  vehicle.  Dow 
believes  that  the  training  its  people  receive 
on  these  vehicles  has  t>een  adequate.  As  a 
result,  comments  will  focus  on  retaining  the 
performance  language  in  this  training  so  that 
we  can  continue  the  success  we  have  had 
thus  far. 

One  commenter  (Ex.  7-48).  however, 
expressly  disagreed  that  there  is  a  need 
for  OSHA  to  issue  a  standard  for 
training  powered  industrial  truck 
operators.  It  stated: 

Overall.  UPS  [United  Parcel  Service] 
questions  the  need  for  a  standard  regulating 
the  training  of  powered  industrial  truck 
operators.  UPS  has  never  experienced  a 
noteworthy  amount  of  workplace  accidents 
involving  powered  industrial  trucks.  We  do 
not  expect  that  implementation  of  this  type 
of  standard  will  reduce  the  already  low 
numt)er  of  accidents  in  this  category.  This 
proposed  standard  would  substantially 
increase  costs  to  employers  without  a 
corresponding  reduction  in  injuries, 
providing  little  justification  for  its 
implementation.  As  such,  UPS  cannot 
support  the  promulgation  of  this  standard. 

Many  commenters  generally 
supported  OSHA's  proposal  to  make  the 
training  requirements  more  exphcit.  For 
example,  one  commenter  (Ex.  7-29) 
stated: 

UTC  [United  Technologies  Corporation] 
agrees  with  OSHA's  stated  purpose  "to 
amend  the  current  powered  industrial  truck 
operator  training  requirements  for  general 
industry  and  to  adopt  the  same  requirements 
for  the  maritime  industries",  which  will 
eliminate  redundant  standards  for  separate 
industries.  In  addition,  UTC  approves  of 
OSHA's  approach  in  mandating  "the 
development  of  a  training  program  that 
would  base  the  amount,  type,  degree  and 
sufficiency  of  training  on  the  knowledge  and 
the  skills  and  abilities  that  are  necessary  to 


safely  operate  the  truck"  rather  than 
mandating  specific  universal  training 
requirements  that  would  not  take  into 
consideration  the  variety  of  truck,  necessary 
operator  knowledge  and  training  levels,  and 
operating  situations. 

Overall,  OSHA's  proposed  changes  to  the 
original  1971  powered  industrial  truck 
standard  are  reasonable  and  provide  a  sound 
basis  for  enhancing  the  safe  operation  of 
powered  industrial  trucks  in  the  workplace 
while  allowing  a  maximum  of  flexibility  in 
the  methods  employers  may  select  for 
implementation. 

A  second  commenter  (Ex.  7-31) 
stated: 

As  an  association,  we  [American 
Warehouse  Association]  have  urged  our 
memt)ers  to  adopt  training  programs.  One 
member  reports  that  although  one-third  of 
the  accidents  in  the  warehouse  were  lift 
truck-related,  one-half  of  the  costs  associated 
with  accidents  were  lift  truck  related. 
Although  this  example  is  just  a  snapshot  of 
the  industry,  this  anecdotal  information 
confirms  that  proper  training  is  in  the  best 
interests  of  our  industry. 

It  is  appropriate  to  consider  revising  the 
existing  OSHA  regulations.  A  more  defined 
standard  will  be  of  benefit  to  both  employers 
and  employees.  However,  as  our  comments 
will  suggest,  the  revised  standard  need  not  be 
overwhelming  or  unnecessarily  complex  to 
achieve  the  desired  result. 

A  third  commenter  (Ex.  7-36)  stated: 

API  (American  Petroleum  Institute] 
generally  supports  the  standard  proposed  by 
OSHA,  with  minor  revisions,  to  replace  the 
existing  requirements  under  29  CFR 
1910.17B(1)  and  to  be  added  as  new 
requirements  under  29  CFR  1915.120, 
1917.43,  and  1918.77,  provided  the  proposed 
standard  remains  performance  oriented. 
Powered  industrial  trucks  vary  greatly  in 
configuration  and  application,  making 
operator  training  requirements  very  site 
specific.  Accordingly,  API  supports  OSHA's 
development  of  a  flexible.  j>erformance  based 
standard  that  will  allow  each  facility  to  best 
address  the  specific  training  needs  of 
operators  at  that  location. 

Finally,  one  commenter  (Ex.  7-28) 
said: 

NAWGA/IFDA  appreciates  the  concerns 
that  have  led  OSHA  to  propose  this  rule,  and 
believes  that  benefits  can  flow  to  companies 
and  their  workers  through  the  dissemination 
of  guidance  on  appropriate  training  for 
employees  who  operate  powered  industrial 
trucks.  While  we  have  comments  and 
suggestions  regarding  certain  aspects  of  the 
proposal's  requirements,  our  organization 
believes  that  many  of  the  training  elements 
noted  in  the  rule  are  appropriate  topics  to  be 
covered  in  the  instruction  provided  to 
powered  industrial  truck  operators. 

Some  commenters  opposed  changing 
OSHA's  existing  training  requirement 
(Exs.  7-1.  7-5,  7-6,  7-8,  7-19,  7-20.  7- 
22,  7-27. 7-28,  7-33. 7-34.  7-38.  7-40. 
7-69,  11-7,  11-15,  11-16.  11-20.  11-23, 
11-35,  11-42,  Tr.  pp.  121, 151.  246). 
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One  reason  given  for  not  changing  the 
existing  requirement  is  that  it  is  written 
in  general  language  and  therefore  allows 
employers  complete  freedom  to  tailor 
their  powered  industrial  truck  operator 
training  program.  These  commenters 
generally  stated  that  they  already 
conduct  the  appropriate  operator 
training.  For  example,  one  conunenter 
(Ex.  7-8)  stated: 

The  proposed  training  requirements  that 
would  mandate  the  development  of  a  training 
program  that  would  base  the  amount,  type, 
degree  and  sufficiency  of  training  on  the 
knowledge  of  the  trainee  and  the  ability  of 
the  vehicle  operator  to  acquire,  retain  and 
use  the  knowledge  and  skills  and  abilities 
that  are  necessary  to  safely  operate  the  truck 
would  require  quite  a  bit  of  additional  time 
and  categories  of  paperwork  and  would  be, 
in  many  instances  very  subjective  and 
difficult  to  document.  The  basic 
requirements  that  presently  exist  are  quite 
sufficient  and  any  safety  professional  worth 
their  salt  is  going  to  look  at  the  things  you 
are  proposing  anjrway. 

Some  of  these  commenters  also 
suggested  that  the  proposed  standard,  if 
adopted,  would  create  too  structured  a 
program  and  would  be  overly 
burdensome  to  the  employer.  For 
example,  one  conunenter  (Ex.  7-19) 
stated: 

Current  regulations,  29  CFR  1910.178,  have 
provided  Mobil  and  other  companies  like 
Mobil  sufficient  direction  and  discretion  to 
develop  and  implement  effective  training 
processes  for  its  ftowered  industrial  truck 
operators.  Mobil  is  concerned  that  the  more 
detailed  nature  of  these  proposed  regulations 
will  require  costly  changes  to  currently 
effective  training  processes. 

Other  commenters  stated  that  OSHA's 
proposed  training  requirements  were 
appropriate  and  not  overly  btudensome. 
For  example,  one  conunenter  (Tr.  p. 
418)  stated: 

I  *  *  *  commend  your  efforts  and  give  you 
my  profound  support.  Your  proposed  rules 
were  well  researched  and,  if  f>assed  into  law, 
will  assist  industry  leaders  by  providing  the 
needed  guidelines  to  develop,  implement 
and  follow  up  their  operator  training 
programs  *   *   * 

From  our  company's  conception  in  1987,  it 
was  apparent  that  our  present  occupational 
safety  at  1910.178  Code  of  Regulations  for 
material  handling  and  storage  did,  in  fact, 
supply  some  foundation  for  training 
materials  content,  but  did  not  supply  enough 
idirection  to  allow  the  meeting  of  the  minds 
[within  a  single  company. 

Although  there  was  a  starting  point, 
technical  advances  have  caused  tremendous 
pressures  on  our  industries,  manufacturers, 
as  well  as  the  end  user. 

New  problems  were  identified  as  a  result 
of  these  advances  that  never  had  to  be 
addressed  in  the  past.  Professionally,  I 
believe  that  the  proposed  rules  are  on  target 
land  will  prove  to  be  a  sufficient  step  forward 


in  providing  guidelines  and  benchmarks  for 
industries. 

Another  commenter  (Ex.  7-17)  stated: 

I  also  believe  that  inadequate  op>erator 
training  and  supervision  are  the  cause  of  the 
great  majority  of  industrial  truck  accidents. 
Your  proposed  rule  change  therefore  not  only 
has  the  potential  to  substantially  reduce  the 
number  of  fatalities  and  serious  accidents 
that  occur  each  year;  it  also  has  the  potential 
to  reduce  the  large  number  of  unreported 
accidents  and  near-misses  that  occur  every 
day.  It  is  a  step  in  the  right  direction  that 
should  be  applauded. 

Several  representatives  of  the 
longshoring  and  marine  terminals 
industries,  however,  opposed  the 
proposed  rule  (Exs.  7-43,  7-46,  7-63, 
11-7, 11-20, 11-42.  Tr.  p.  246).  These 
commenters  contended  that  they 
already  have  regulations  that  cover 
powered  industrial  truck  operator 
training  (§§  1917.27(a)  and  1918.98(a) 
respectively)  and  that  those  regulations 
have  served  their  industry  well.  Indeed, 
one  commenter  claimed  that  there  were 
few  powered  industrial  truck  injuries  or 
fatalities  in  the  industry.  (See  Tr.  p. 
248.)  According  to  this  commenter: 

Again,  there  is  no  proof  of  a  significant  risk 
to  injury  to  employees  to  warrant  this 
additional  training  regulation  in  our 
industry.  We've  heard  some  raw  data  quoted 
yesterday.  This  is  all  dependent  on  the 
number  of  truck  hours  and  the  amount  of 
exposure  the  employees  have,  personal 
injury  and  property  damage.  Our  people  are 
exposed  to  this  every  day  and  our  record  is 
not  that  bad. 

Another  commenter  from  this 
industry  stated  (Tr.  p.  248): 

The  PMA  (Pacific  Maritime  Association] 
conducts  forklift  training  based  on  ASME 
B56.1  to  provide  skilled  operators  for 
employers  to  meet  the  requirements  of 
§  1917.27(a)  and  §  1917.97(a)).  This  program 
has  served  the  industry  well.  Also,  on-the-job 
training  is  a  tradition  on  the  waterfront  and 
qualification  by  experience  and  training  have 
proved  to  be  effective. 

On  the  other  hand,  several  witnesses 
at  the  hearing  testified  about  powered 
industrial  truck  accidents  that  resulted 
in  deaths  and  serious  injuries  in  the 
marine  cargo-handling  industry.  They 
supported  OSHA's  proposal  to  improve 
training  for  operators  in  this  sector. 

For  example,  one  commenter  (Tr.  p. 
437)  stated: 

One  of  the  p)ort  authorities  in  the  U.S. 
contracted  (with)  me  to  conduct  training  for 
the  stevedoring  and  the  ILA  on  the  east  coast. 

We  conducted  a  three-day  training  program 
and  we  had  a  54  percent  failure  factor  on 
basic  knowledge. 

Another  hearing  participant  (Tr.  p. 
393)  reported: 

In  fact,  last  year  I  investigated  a  death  on 
a  stevedoring  area  where  a  sup>ervisor  was 


driving  a  lift  truck  with  no  training  that  ran 
over  an  employee  on  a  shipping  dock. 

It  is  clear  to  OSHA  that  powered 
industrial  truck  accidents  are  a  major 
cause  of  injuries  and  deaths  in  the 
marine  cargo  handling  industry.  An 
OSHA  contractor  that  studied  fatality 
reports  for  the  period  1991-1993 
collected  by  the  National  Institute  for 
Occupational  Safety  and  Health  for  the 
Census  of  Fatal  Occupational  Injuries 
Program  determined  the  number  of  fatal 
and  serious  injiu7  accidents  reported 
during  the  period  of  study  (Ex.  38). 
According  to  this  study  the  longshoring 
and  marine  terminal  industries 
experienced  a  percentage  of  powered 
industrial  truck  accidents  that  was  10 
times  greater  then  the  second  highest 
industry  (28.1  percent  of  all  fatal 
accidents  in  the  maritime  industries 
cogipared  with  2.8  percent  in  the 
second-ranked  industry).  An  OSHA 
study  of  fatabties  in  the  marine  cargo 
handling  industry  indicated  that  19  of 
165  fatalities  that  occurred  between 
1975  and  1984  were  attributable  to  the 
improper  operation  of  powered 
industrial  trucks.  (See  section  FV.  A.  4 
above.) 

Based  on  this  information  and  other 
evidence  discussed  elsewhere  in  this 
preamble,  OSHA  concludes  that 
powered  industrial  truck  accidents  are  a 
major  cause  of  serious  injuries  and 
deaths  in  the  marine  cargo  handling 
industry.  OSHA  further  concludes  that 
the  Agency's  current  training 
requirements  do  not  sufficiently  protect 
employees  in  that  industry  from  death 
and  serious  injury  from  powered 
industrial  trucic  accidents,  and  that  it  is 
necessary  to  issue  these  training 
requirements  to  protect  those  employees 
from  a  significant  risk  of  injury  and 
death. 

There  are  a  number  of  additional 
responses  to  those  commenters  in  all 
industries  who  recommended  that 
OSHA  retain  the  present,  very  general, 
training  requirements.  First,  the 
statistics  demonstrate  a  high  level  of 
accidents,  injuries,  and  deaths  resulting 
from  improper  powered  industrial  truck 
operation  in  all  industries.  (See  the 
discussion  at  part  FV.A.  above.)  The 
Agency's  existing  training  requirements 
have  not  worked  well  enough  to  reduce 
those  injiuy  rates. 

However,  without  the  existing 
requirements,  rates  would  likely  have 
been  much  higher.  The  studies 
demonstrate  that  trained  operators  make 
fewer  errors.  The  FEA  points  out  that  a 
percentage  of  current  operators  are 
trained.  Therefore,  it  is  reasonable  to 
conclude  that  the  existing  general 
training  requirement  has  resulted  in  the 
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training  of  a  percentage  of  the  operators 
and  without  this  existing  training  there 
would  be  more  errors  and,  therefore, 
more  .accidents.  The  new  standard  will 
increase  the  number  of  trained  operators 
and  the  quaUty  of  the  training,  further 
reducing  accidents. 

Second,  the  existing  requirement  is  so 
general  that  employers  may  believe  that 
they  have  fulfilled  their  obligation  by 
providing  very  little  effective  training. 
Third,  the  existing  provisions  provide 
very  little  guidance  on  what  training  is 
necessary  and  effective.  Fourth,  as 
discussed  above,  studies  are  available 
that  show  that  effective  training  will 
reduce  accidents  (Ex.  38).  Finally,  many 
commenters  told  OSHA  that  their 
experience  demonstrates  that  better 
training  will  reduce  fatalities  and 
injuries,  and  some  provided  examples  of 
how  their  training  programs  (similar  to 
the  program  required  by  the  final  rule) 
had  reduced  accidents. 

The  revised  training  provisions 
require  the  employer  to  develop  a 
training  program  based  on  the  general 
principles  of  safe  truck  operation,  on  the 
type  of  vehicle(s)  being  used  in  the 
workplace,  the  hazards  of  the  workplace 
created  by  the  use  of  the  vehicle(s),  and 
the  general  safety  requirements  of  the 
OSHA  standard.  OSHA  is  not  specifying 
the  time  that  must  be  spent  on  the 
training  or  the  exact  methods  that  must 
be  used  to  train  operators.  OSHA  is, 
however,  requiring  that  trained 
operators  know  how  to  do  the  job 
properly  and  do  it  safely,  as 
demonstrated  by  workplace  evaluations 
at  the  time  of  initial  and  refresher 
training  and  at  periodic  intervals  (at 
least  once  every  three  years).  This 
approach  gives  employers  the  flexibility 
to  develop  training  programs 
appropriate  to  their  workplace  and 
avoids  uimecessary  specification.  Thus, 
this  final  standard  will  be  both 
performance-oriented  and  effective. 

VII.  The  Issues 

In  the  January  30,  1996,  Federal 
Register  notices,  61  FR  3092  and  3094, 
OSHA  asked  for  comment  on  foiu- 
specific  issues  as  well  as  any  other 
relevant  issues.  These  four  issues  were 
developed  by  OSHA  after  input  from  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH).  The 
follownng  is  a  restatement  of  each  issue, 
a  siunmary  of  the  comments  and  hearing 
testimony  received,  and  the  Agency's 
decision  on  each  issue. 

1.  Should  an  employer  be  allowed  to 
accept  the  certification  of  training  by  a 
third  party  such  as  a  union,  training 
institute,  manufacturer,  consultant,  or 
other  private  or  public  organization? 
Since  OSHA  does  not  accredit  certifiers. 


what  criteria  should  be  used  to  establish 
their  credibility? 

OSHA  specified  in  the  proposals  that 
all  training  must  be  conducted  by  a 
designated  person,  hi  those  proposals, 
OSHA  defined  a  designated  person  as 
one  who  has  the  requisite  knowledge, 
training,  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competency.  (See  proposed 
§1910.178(l)(2)(iii)andthe 
corresponding  provisions  of  the  other 
proposed  standards.)*  OSHA  did  not, 
however,  specify  that  the  training  must 
be  conducted  by  the  employer,  a 
supervisor,  or  any  other  particular 
person,  but  only  that  the  training  be 
conducted  by  a  person  who  is  qualified 
to  do  so. 

There  were  50  commenters  who 
addressed  this  issue.  (See  Exs.  7-11.  7- 

15.  7-29.  7-38,  7-39,  7-48,  7-50,  7-51, 
7-56,  7-64,  7-65,  7-70,  11-1,  11-3,  11- 
5,  11-6,  11-a,  11-9,  11-10.  11-15, 11- 

16,  11-18,  11-19,  11-24,  11-25,  11-28, 
11-29,  11-31,  11-33,  11-34,  11-36, 11- 
37,  11-39,  11-40,  11^3,  11-^6,  Tr.  pp. 
20,  25-27,  52.  83,  92,  94.  104.  137.  153. 
324.  333.  340-341.  384-386.  422.)  These 
participants  all  agreed  that  trainers  must 
have  basic  knowledge  of  training 
methods  and/or  powered  industrial 
truck  operations  that  enables  them  to 
conduct  the  training  of  these  vehicle 
operators.  There  was.  however,  one 
comment  (Ex.  7-11)  that  suggested 
specific  requirements  for  a  qualified 
trainer.  This  commenter  stated: 

*   *  *  A  competency  standard  for  the 
"designated  person"  (should)  be 
incorporated  in  the  proposed  rule  change. 
Such  a  competency  standard   *    *   *  could 
include,  but  would  not  be  limited  to: 

1.  Experienced  and  skilled  in  the  safe  and 
efficient  operation  of  a  powered  industrial 
truck(s). 

2.  Is  familiar  with,  comprehends, 
understands  and  employs  applicable  OSHA 
codes  and  all  consensus  standards  as  they 
apply  to  worker  safety  and  economic  impact 
on  the  employer. 

3.  Is  skilled  and  practiced  in  the  training 
of  adults  or  has  the  ability,  knowledge  and 
desire  to  attain  such  skills. 

Some  commenters  recommended  that 
trainers  be  accredited  by  OSHA  or  have 
some  other  professional  certification 
(see  Exs.  7-29,  7-56,  7-64,  7-73.  11-5. 
11-40.  Tr.  p.  326).  One  of  these 
commenters  (Ex.  11-5)  stated: 

The  ASSE  believes  it  is  appropriate  for 
OSHA  and  the  ACCSH  to  create  general 
qualification  guidelines  when  establishing 


'Throughout  ihis  preamble,  OSHA  uses  the 
reference  to  the  general  industry  standard, 
§  1910.178,  when  discussing  this  final  rule.  Because 
the  provisions  of  the  final  rule  also  apply  to 
construction,  shipyards,  marine  terminals,  and 
longshoring.  the  discussion  applies  equally  to  these 
other  sections. 


the  criteria  for  lift  truck  trainers.  However, 
we  strongly  recommend  that  OSHA  not  get 
into  the  business  of  "certifying"  these 
trainers.  The  society  believes  that  OSHA  does 
not  have  the  resources  to  undertake  such  an 
endeavor,  and  the  private  sector  professional 
safety  and  health  organizations  have  been 
certifying  qualified  safety  and  health 
professionals  for  decades.  To  have  OSHA 
take  on  this  responsibility  would  be 
equivalent  to  a  "reinventing  the  wheel". 
Certified  Safety  Professionals  (CSPs),  as  an  ^ 
example,  could  he  recognized  as  a  level  of 
expertise  appropriate  to  develop/implement 
this  type  of  training. 

OSHA  has  decided  not  to  include 
trainer  accreditation  requirements  in  the 
final  rule  for  several  reasons.  First, 
OSHA  believes  that  the  training  criteria 
are  sufficiently  detailed  so  that 
employers  and  professional  trainers 
who  follow  the  criteria  will  provide 
adequate  training.  Second,  a  large 
number  of  trainers  and  individual 
employers  (potentially  in  the  tens  of 
thousands)  would  need  to  be  accredited, 
which  would  overwhelm  OSHA's 
resources.  Finally,  many  small 
businesses  choose  to  conduct  their  own 
training,  and  requiring  them  to  become 
accredited  to  do  so  would  be 
imnecessarily  burdensome. 

Since  the  proposal.  OSHA  has 
changed  the  language  of  the  final  rule  to 
clarify  that  the  employer  does  not  need 
to  administer  the  training  but  may  have 
it  provided  by  an  outside  training 
provider.  The  employer  may  need  to 
provide  additional  training  on  site- 
specific  or  truck-specific  matters.  OSHA 
believes  that  this  clarification  of  the 
language  of  the  final  rule  responds  to 
the  suggestions  of  ACCSH  and  the  needs 
of  the  construction  industry.  In 
addition,  as  a  style  change  the  term 
"designated"  has  been  omitted.  Instead 
"person"  is  used  followed  by  the  same 
qualifications  that  had  been  required  of 
"designated  person." 

2.  What  type  of  testing  should  be 
conducted  during  initial  training  to 
judge  the  trainee's  competency 
(performance  testing  and  oral  and/or 
written  tests)? 

A.  If  tests  are  administered,  what 
subjects  should  be  tested,  and  what 
methods,  if  any,  should  be  used  to  judge 
that  the  tests  are  reliable  and  address 
the  subject  matter  adequately? 

B.  What,  if  any,  should  be  the 
acceptable  pass/ fail  requirement  for  the 
tests? 

OSHA  proposed  that  operators  must 
successfully  complete  their  training  and 
be  evaluated.  OSHA  believes  that 
evaluation  is  an  essential  element  of  any 
training  program.  Evaluation  provides  a 
measure  not  only  of  the  effectiveness  of 
the  training  but  also  the  trainees'  ability 
to  understand  the  need  for  and  the 
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important  elements  of  the  training. 
Evaluation  also  allows  the  trainer  to 
reemphasize  the  most  important  points 
of  the  training. 

Most  of  the  32  participants  who 
commented  on  this  issue  agreed  that 
some  evaluation  is  necessary  when 
training  is  conducted.  (See  Exs.  11-1, 
11-3, 11-5, 11-8, 11-10,  11-18,  11-19, 
11-24,  11-25, 11-28,  11-30,  11-33,  11- 
34,  11-36,  11-37,  11-39,  11^0,  11-41, 
11-46,  Tr.  pp.  21,  35,  53,  77,  99, 130, 
202,  254.  309,  326,  342,  385,  400.)  There 
was  general  agreement  on  the  need  to 
conduct  written  as  well  as  practical 
testing  during  the  training. 

One  commenter  (Ex.  11-10),  in 
response  to  the  question  about  written 
and  performance  testing,  stated: 

API  (American  Petroleum  Institute]  feels 
that  the  current  proposed  language  in 
paragraph  (5)(i)  of  the  general  industry 
standard  adequately  addresses  any  concerns 
of  testing  during  initial  training.  Specific 
requirements  for  how  to  test  operators  would 
take  away  the  flexibility  allowed  by  the 
currently  proposed  language,  convert  the  rule 
to  a  sp>eciHcation  standard,  and  greatly 
increase  the  information  collection  burden 
without  necessarily  improving  the  safety 
performance  of  ojjerators. 

\    The  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  recommended  that  OSHA 
estabhsh  a  pass/fail  requirement  for 
written  tests.  Some  commenters  stated 
that  OSHA  should  specify  a  passing 
percentage  (such  as  70  to  85  percent 
correct  answers)(see  Exs.  7-52, 11-19). 
On  the  other  hand,  six  commenters 
generally  supported  the  need  for  the 
trainee  to  perform  all  the  necessary 
procedures  correctly  during  practical 
tests.  (See  Exs.  11-8  and  11-19,  Tr.  pp. 
78,  132,  427,  434.)  Their  concerns  were 
that  if  the  trainee  cannot  operate  the 
vehicle  safely  when  that  trainee  knows 
;that  an  evaluation  is  being  conducted, 
ftfaere  is  no  guarantee  that  the  trainee 
will  perform  the  operation  correctly 
under  less  controlled  circumstances. 
Other  commenters  stated  that  OSHA 
should  leave  the  evaluation  of  the 
trainees'  grasp  of  the  classroom 
instruction  to  the  trainer  (Exs.  11-34, 
11-36). 

OSHA  has  concluded,  as  proposed, 
:that  the  evaluation  of  the  classroom  part 
of  the  training  should  be  left  to  the 
trainer.  There  are  many  ways  to  evaluate 
whether  material  has  been  learned,  and 
this  evaluation  can  be  accomplished  in 
ia  number  of  ways. 

Consequently,  OSHA  has  retained  a 
performance-oriented  approach  that 
allows  the  employer  to  determine  that 
ithe  employee  has  successfully 
Completed  the  training,  including  the 
classroom  and  practical  training/ 


demonstration  elements.  The  employer 
may  demonstrate  this  for  the  classroom 
element  based  on  evidence  that  the 
employee  has  successfully  completed  a 
written  or  oral  test,  or  by  other 
appropriate  means,  such  as  an 
evaluation  by  the  instructor.  OSHA 
agrees  with  these  comments  that 
successful  completion  of  the  practical 
training  requires  the  trainee  to  perform 
all  required  operations  safely. 

OSHA  concurs  with  those 
commenters  who  recognize  the  need  for 
both  more  formal  and  practical  testing 
and  evaluation.  If  training  is  conducted 
without  the  means  to  evaluate  its 
effectiveness,  there  is  no  way  to  ensure 
that  the  material  was  adequately 
presented,  that  the  trainee  understood 
the  material,  and  that  the  trainee  wrill 
use  the  training  when  operating  the 
vehicle. 

OSHA  does  not  believe,  however,  that 
it  is  possible,  given  the  variety  of 
powered  industrial  trucks,  workplace 
conditions,  employee  backgrounds,  and 
types  of  effective  training,  to  specify 
standardized  tests  or  methods,  or  to 
specify  passing  grades.  Although 
ACCSH  did  recommend  that  OSHA 
specify  passing  grades,  OSHA  beUeves 
that,  by  Usting  topics  and  requiring 
demonstrations  of  proficiency  and 
triennial  evaluations,  the  rule  will 
achieve  the  goal  envisioned  by  ACCSH 
for  effective  training. 

3.  Are  some  of  the  training  areas  listed 
not  needed? 

In  developing  this  final  rule,  OSHA 
took  its  lead  from  the  national 
consensus  standard,  ASME  B56. 1-1993, 
which  contains  a  listing  of  those  subject 
areas  that  the  consensus  committee  felt 
were  important  for  the  trainee  to  know 
to  successfully  operate  a  powered 
industrial  truck.  These  subjects  were 
written  in  general  terms  so  that  the 
training  program  could  be  tailored  to  fit 
the  employer's  particular  circumstances. 
The  OSHA  rule  rehes  on  ASME  B56.1 
and  covers  essentially  the  same  subject 
areas. 

There  were  43  comments  (Exs.  7-14, 
7-16,  7-21,  7-22,  7-25,  7-28,  7-34,  7- 
39,  7-40,  7-^7,  7-51,  7-53,  7-63,  7-64, 
11-3, 11-5, 11-10, 11-11,  11-13, 11-15, 
11-19, 11-25,  11-28, 11-29, 11-32,  11- 
33.  11-34.  11-36.  11-37,  11-38,  11-39, 
11-43,  11-45,  11-46,  28,  29,  31,  Tr.  pp. 
27,  40,  43,  79,  198, 255, 400) on  the 
various  subjects  that  were  proposed  and 
some  additional  subjects  recommended 
by  some  commenters.  These 
commenters,  for  the  most  part, 
supported  the  topics  contained  in 
OSHA's  proposal. 

For  example,  one  commenter  (Ex.  7- 
28)  stated: 


NAWGA/IFDA  appreciates  the  concerns 
that  have  led  OSHA  to  propose  this  rule,  and 
believes  that  benefits  can  flow  to  companies 
and  their  workers  through  the  dissemination 
of  guidance  on  appropriate  training  for 
employees  who  operate  p>owered  industrial 
trucks.  While  we  have  comments  and 
suggestions  regarding  certain  aspects  of  the 
propwsal's  requirements,  our  organization 
believes  that  many  of  the  training  elements 
nofed  in  the  rule  are  appropriate  topics  to  \x 
covered  in  the  instruction  provided  to 
powered  industrial  truck  opwrators. 

There  were  several  suggestions  for 
improving  the  language  of  the  listed 
items.  ACCSH  suggested  that  most  of 
the  topics  OSHA  included  were 
appropriate  but  urged  OSHA  to  improve 
the  wording  that  addresses  the 
similarities  to  and  differences  from  the 
automobile.  In  the  final  rule,  OSHA  has 
done  so.  (See  discussion  below.)  OSHA 
has  reviewed  each  comment  and 
suggested  change  and  has  used  those 
changes  to  improve  the  final  rule,  as 
discussed  below. 

4.  Should  an  employee  receive 
refresher  or  remedial  training  only  if 
operating  a  vehicle  unsafely  or  if 
involved  in  an  accident?  Is  a  one-year 
interval  too  frequent  for  retraining  or 
recertification? 

In  the  proposals  that  OSHA  published 
in  the  Federal  Register  on  March  14, 
1995  and  January  30,  1996,  the  Agency 
proposed  that  the  employer  conduct  an 
evaluation  of  each  powered  industrial 
truck  operator's  performance  at  least 
aiuiually  to  ensiu^  the  operator's 
continued  safe  operation  of  the 
vehicle(s)  in  the  workplace.  However, 
OSHA  did  not  specify  a  fixed  period  for 
refresher  training  and  evaluation  but 
instead  proposed  that  refresher  training 
be  provided  when  there  is  reason  to 
beiieve  that  there  has  been  unsafe 
operation,  when  an  accident  or  near 
miss  occurs,  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties,  or 
when  a  new  type  of  truck  has  been 
introduced  into  the  workplace. 

Some  commenters  opposed  the 
requirement  for  refresher  training  and 
evaluation  unless  there  was 
docim[iented  evidence  of  employee 
misconduct  or  the  training/evaluation 
was  provided  at  a  set  interval.  (See  Exs. 
7-13,  7-16.  7-20,  7-45,  and  7-58.) 
Other  commenters  suggested  that  OSHA 
require  refresher  training  on  a  regular 
basis,  for  example  at  three  year 
intervals.  For  example,  one  commenter 
(Ex.  7-16)  stated: 

Refresher  training  should  have  an 
established  time  frame  to  ensure  operators 
will  be  given  up-to-date  information  on  safe 
powered  industrial  truck  operation.  This 
supports  the  goal  of  OSHA  to  prevent  the 
first  accident  and  not  serve  as  the  source  of 
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consolation  for  the  first  victim.  Refresher 
training  should  be  required  at  least  every 
three  years,  and  sooner  if  there  is  just  cause, 
as  set  forth  by  the  proposed  revision. 

ACCSH  commented  that  yearly 
retraining  and  evaluation  are  not  as 
useful  in  the  construction  industry  as 
other  industries  because  relatively  few 
employees  remain  with  the  same 
employer  for  an  entire  year.  This  also  is 
the  case  for  the  longshoring  industry. 

OSHA  has  structured  the  final  rule  to 
address  these  commenters'  concerns. 
First,  the  rule  stipulates  no  fixed  period 
for  refresher  training  and  evaluation; 
instead,  such  training  is  triggered  when 
the  triennial  evaluation  or  an  incident 
or  workplace  change  indicates  that  it  is 
necessary.  OSHA  concludes  that  this 
performance  approach  will  ensure  that 
the  necessary  refresher  training  occurs 
but  does  so  in  a  way  that  is  not  overly 
burdensome. 

Second,  by  requiring  formal 
evaluations  of  operators'  proficiency 
only  at  three  year  intervals,  OSHA  is 
addressing  ACCSH 's  concerns  and  the 
concerns  of  employers  in  other 
industries  with  high  turnover  rates.  If  an 
employee  stays  less  than  three  years 
with  the  same  employer,  no  periodic 
evaluation  is  required  (although  the 
evaluation  associated  with  initial 
training  and  any  refresher  training 
would  be  required).  In  addition,  when 
an  employee  changes  jobs,  the  final  rule 
allows  the  employer  to  evaluate  the 
employee's  previous  training  adequacy 
and  appropriateness  to  determine  that 
the  employee  can  do  the  job  safely.  As 
discussed  below,  duplicative  training 
would  not  be  required  in  this  situation. 

Vni.  Summary  and  Explanation  of  the 
Final  Standard 

A.  General 

hi  this  final  rule,  OSHA  requires  that 
operators  of  powered  industrial  trucks 
be  trained  in  the  operation  of  such 
vehicles  before  they  are  allowed  to 
operate  them  independently.  The 
training  must  consist  of  instruction 
(both  classroom-type  and  practical 
training)  in  proper  vehicle  operation, 
the  hazards  of  operating  the  vehicle  in 
the  workplace,  and  the  requirements  of 
the  OSHA  standard  for  powered 
industrial  trucks.  Operators  who  have 
completed  training  must  then  be 
evaluated  while  they  operate  the  vehicle 
in  the  workplace.  Operators  must  also 
be  periodically  evaluated  (at  least  once 
every  three  years)  to  ensure  that  their 
skills  remain  at  a  high  level  and  must 
receive  refresher  training  whenever 
there  is  a  demonstrated  need  for  it.  The 
new  standard  replaces  very  general 
training  provisions  that  have  had  only  a 


modest  impact  in  reducing  truck-related 
accidents,  injuries,  and  fatalities. 

To  accomplish  the  goal  of  improved 
powered  industrial  truck  operator 
training,  OSHA  is  revising  its  existing 
general  industry  standard  at 
§  1910.178(1),  and  is  adding  for 
shipyards  a  new  §  1915.120  with  a  cross 
reference  to  §  1910.178  (1).  For 
construction,  a  new  §  1926.602(d).  with 
a  cross  reference  to  1910.178(1),  has 
been  added.  The  new  §  1926.602(d) 
supplements  the  current  cross-reference 
to  the  1969  ANSI  standard,  to  the  extent 
that  the  ANSI  standard  specifies  that 
only  trained  operators  be  permitted  to 
operate  powered  industrial  trucks  (the 
same  language  as  was  contained  at 
§  1910.178(1)).  The  standards  in  parts 
1917  and  1918  provide  safety  and  health 
coverage  for  longshoring  and  marine 
terminal  employment.  The  specific 
standards  in  these  parts  are 
supplemented  by  a  hmited  niunber  of 
general  industry  standards  to  provide  a 
comprehensive  package  of  standards  for 
each  industry.  These  general  industry 
standards  are  Hsted  in  §§  1910.16. 
1917.1.  and  1918.1.  To  assure  that  new 
paragraph  (1)  of  §  1910.178  covers 
longshoring  and  marine  terminal 
employees,  OSHA  is  adding  it  to  the  list 
of  applicable  general  industry 
standards. 

In  developing  this  final  standard, 
OSHA  has  relied  on  the  training 
requirements  in  the  latest  national 
consensus  standard  for  powered 
industrial  trucks,  ASME  B56. 1-1993.  as 
well  as  the  training  requirements  from 
other  standards  (both  industry  and 
government).  In  this  final  rule,  the 
language  of  these  standards  has  been 
modified,  as  appropriate,  where  the 
consensus  standeird  uses  non- 
enforceable  language  (such  as  in 
paragraphs  4.19.1  and  4.19.2  of  the 
ASME  standard),  or  for  other  reasons,  as 
discussed  below. 

B.  Scope 

The  scope  of  OSHA's  existing  training 
provisions  for  operators  of  powered 
industrial  trucks  for  general  industry, 
construction  and  shipyards  is  set  forth 
at  29  CFR  1910.178(a)(1).  That 
paragraph  states: 

This  section  contains  safety  requirements 
relating  to  fire  protection,  design, 
maintenance,  and  use  of  fork  trucks,  tractors, 
platform  lift  trucks,  motorized  hand  trucks, 
and  other  specialized  industrial  trucks 
powered  by  electric  motor  or  internal 
combustion  engines.  This  section  does  not 
apply  to  compressed  air  or  nonflammable 
compressed  gas-operated  industrial  trucks, 
nor  to  farm  vehicles,  nor  to  vehicles  intended 
primarily  for  earth  moving  or  over-the-road 
hauling. 


Because  §  1910.178  adopted  the  ANSI 
356. 1-1969  provisions  under  section 
6(a)  of  the  Act,  the  scope  of  that 
standard  covering  both  general  industry 
and  shipyards  employment  is  the  same 
as  the  scope  of  the  ANSI  B56.1-1969 
standard.  The  construction  standard  for 
powered  industrial  trucks  incorporates 
ANSI  B56.1-1969  by  reference  and, 
therefore,  also  has  the  same  scope  as  the 
ANSI  standard.  The  requirement  for 
powered  industrial  truck  use  in  the 
marine  terminal  industry  is  at  §  1917.43. 
Paragraph  (a)  states: 

This  section  applies  to  every  type  of 
powered  industrial  truck  used  for  material  or 
equipment  handling  within  a  marine 
terminal.  It  does  not  apply  to  over-the-road 
vehicles. 

The  standard  that  applies  to  powered 
industrial  truck  training  in  the 
longshoring  industry  is  codified  at 
§  1918.97.  That  standard  does  not  use 
the  term  "powered  industrial  truck"  but 
provides  that  any  employee  driving 
"any  power  operated  vehicle"  shall  be 
competent  by  reason  of  training  and 
experience. 

In  the  preamble  of  the  powered 
industrial  truck  operator  training 
proposal  published  on  March  14.  1995, 
OSHA  did  not  propose  to  revise  the 
scope  of  the  existing  rules.  However, 
OSHA  solicited  comment  on  whether 
the  scope  of  the  training  requirements 
should  be  expanded  to  cover  operators 
of  a  broader  classification  of  vehicles 
than  is  covered  by  29  CFR  1910.178(a). 

There  were  eight  commenters  who 
generally  discussed  the  scope  of  these 
final  rules.  (See  Exs.  7-43.  11-7.  11-9. 
11-17,  11-20.  11-31.  11-42.  11-44.  Tr. 
pp.  99.  240.)  Most  of  these  commenters 
suggested  limiting  the  scope  to  those 
vehicles  covered  by  the  ASME  B56.1- 
1993  standard,  which  has  a  narrower 
scope  than  the  ANSI  B56.1-1969 
standard  because  it  does  not  cover 
certain  types  of  vehicles  that  have  their 
own  specialized  ASME  volumes.  These 
commenters  believed  that  operators  of 
specialized  types  of  vehicles  needed 
more  specialized  training. 

Additionally,  commenters  from  the 
marine  terminals  and  longshoring 
industries  pointed  out  that  they  have 
specialized  equipment  and/ or  use 
different  names  for  some  of  the  types  of 
vehicles  that  are  used  in  other 
industries.  Some  vehicles  that  are 
imique  to  the  marine  cargo  handling 
industry,  or  are  differently  named,  are: 
container  top  handlers;  container  reach 
stackers;  straddle  carriers;  semi-tractors/ 
utihty  vehicles;  sidehandlers; 
combination  vacuima  lifts;  and  yard 
tractors. 
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OSHA  has  considered  the  comments 
received  on  the  issue  of  scope  and  has 
decided  not  to  change  the  scope 
provisions-of§  1910.178(a).  This  means 
that  the  final  rule's  training 
requirements  in  paragraph  (1)  will  apply 
to  any  truck  covered  by  the  specific 
industry  standard.  Thus,  these  training 
requirements  would  apply,  e.g.,  to 
container  top  handlers  in  longshoring 
and  marine  terminals. 

OSHA  concludes  that  the  new 
standard  will  improve  operator  training 
and  reduce  fatalities  and  injuries  among 
those  vehicle  operators  covered  by 
§  1910.178(a)(1).  The  accident  statistics 
discussed  above  indicate  that  there  is  a 
high  incidence  of  job-related  deaths  and 
injury  for  operators  of  all  vehicle  types. 
Therefore,  narrowing  the  scope  of  the 
final  rule  would  decrease  employee 
protections  and  increase  the  risk 
confronting  operators,  and  would  thus 
be  contrary  to  the  goals  of  the  OSH  Act. 
In  response  to  the  commenters  who 
recommended  a  narrower  scope,  OSHA 
notes  that  the  new  standard  is  flexible 
enough  to  allow  training  to  be  tailored 
to  the  special  characteristics  of  the 
workplace  and  the  vehicles  used. 

Accordingly,  the  scope  of  the  final 
standeu'd  is  broader  than  that  of  the 
ASME  B56.1-1993  standard,  which 
covers  only  some  types  of  powered 
industrial  trucks.  The  final  OSHA 
standard  covers  all  the  types  of  powered 
industrial  trucks  specified  at 
§  1910.178(a)(1),  which  is  equivalent  to 
the  broader  scope  of  the  ANSI  B56.1- 
1969  standard.  Therefore,  this  final  rule 
applies  to  the  vehicles  covered  by  the 
following  volumes  of  the  consensus 
standard:  Low  Lift  and  High  Lift  Trucks, 
ASME  B56.1;  Guided  hidustrial 
Vehicles,  ASME  B56.5;  Rough  Terrain 
Forklift  Trucks,  ASME  B56.6;  Industrial 
Crane  Trucks,  ASME  B56.7;  as  well  as 
other  vehicles  that  fall  within  the 
definition  of  a  powered  industrial  truck 
in  §  1910.178(a). 

As  discussed  above,  OSHA's  existing 
operator  training  requirements  for  the 
marine  terminal  and  longshoring 
industries  essentially  cover  all  powered 
industrial  trucks  used  in  those  sectors 
no  matter  what  specialized  name  they 
are  given.  OSHA  concludes  that  it  is 
important  to  retain  this  coverage  in 
these  sectors,  for  the  same  reasons 
stated  above.  There  are  high  accident 
rates  for  operators  of  powered  industrial 
trucks  in  tiiese  sectors,  and  the  new 
training  provisions  are  flexible  enough 
to  tailor  the  training  to  address  the 
needs  of  the  operators  of  specialized 
vehicles. 

Therefore,  the  final  rule  applies  to  all 
powered  industrial  trucks  defined  as 
such  in  ASME  B56.1-1969,  as  well  as  to 


other  specialized  equipment  found  in 
marine  cargo  handling  operations, 
including  but  not  limited  to  straddle 
carriers,  hustlers,  toploaders,  container 
reach  stackers,  and  other  vehicles  that 
carry,  push,  pull,  lift,  or  tier  loads. 
Training  requirements  for  other  material 
handling  equipment,  such  as  container 
gantry  cranes  or  derricks,  will  continue 
to  be  covered  by  §§  1917.27  and 
1918.98. 

The  final  rule  does  not,  however, 
apply  to  earth  moving  equipment  or 
vehicles  used  for  over-the-road  hauling. 
Three  commenters  suggested  that  OSHA 
clarify  the  scope  of  these  training 
requirements  (Exs.  7-25,  7-S7,  and  11- 
2).  These  commenters  stated  that  the 
discussion  of  the  scope  issue  in  the 
proposal's  preamble  could  mislead 
employers  into  thinking  that  earth 
moving  equipment  and  over-the-road 
vehicles  were  included  in  the  scope 
because  these  vehicles  can  lift  and  move 
material.  OSHA  agrees  that  these 
vehicles  are  not  powered  industrial 
trucks  for  the  purposes  of  this  rule. 
Therefore,  equipment  that  was  designed 
to  move  earth  but  has  been  modified  to 
accept  forks  is  not  covered  by  this  final 
rule. 

C.  Paragraph  (1)(1) — Safe  Operation 

At  paragraph  (1)(1),  OSHA  requires 
the  employer  to  ensure  that  each 
powered  industrial  truck  operator  is 
competent  to  operate  such  trucks  safely, 
as  demonstrated  by  the  completion  of 
the  training  and  evaluation  required  by 
the  final  rule.  The  language  of  this 
paragraph  has  been  changed  from  that 
proposed  to  emphasize  the  desired 
result,  i.e.,  the  operator's  ability  to 
operate  a  truck  safely. 

Twenty  one  commenters  (Exs.  7-3,  7- 
12,  7-14,  7-25,  7-26,  7-29,  7-34,  7-39, 
7-47,  7-58,  7-59,  7-64,  7-65,  7-69,  11- 
4,  11-9,  11-15,  11-32,  11-35,  11-38,  Tr. 
p.  153)  discussed  this  proposed 
requirement.  Their  principal  concern 
was  that,  although  all  employees  can  be 
considered  "potential"  truck  operators, 
this  paragraph  should  apply  only  to 
those  employees  who  actually  are,  or  are 
being  trained  to  be,  powered  industrial 
truck  operators.  For  example,  one     ^ 
commenter  (Ex.  7-25)  stated: 

Section  1910.178(l)(i)— We  recommend 
the  statements  *   *   *  "ensure  that  each 
potential  operator"  *  *   *  be  changed  to 
*   *   *  "ensure  that  each  candidate  for 
operator  qualification"  *   *  *  This  will  avoid 
any  confusion  about  who  needs  to  be 
evaluated.  Every  employee  can  be  considered 
a  p)otential  operator,  but  only  select 
employees  will  be  candidates  for  certification 
as  qualified  and  authorized  operators  by  the 
employer. 


OSHA  agrees  with  these  commenters 
and  has  revised  the  language  of  the  final 
rule  to  make  clear  that  only  powered 
industrial  truck  operators  and  trainees, 
and  not  all  "potential"  operators,  as 
proposed,  are  covered.  However,  an 
employee  who  has  other  duties,  but 
sometimes  operates  a  powered 
industrial  truck,  is  covered  by  this 
paragraph. 

Paragraph  (l)(l)(ii)  requires  the 
employer  to  ensure  that  before  an 
employee  is  permitted  to  op)erate  a 
powered  industrial  truck,  except  for 
training  purposes,  the  employee  has 
successfully  completed  the  required 
training,  including  an  evaluation  of  the 
efficacy  of  that  training,  except  as 
permitted  by  paragraph  {1)(5)  of  this 
section.  The  language  of  this  paragraph 
has  been  changed  from  that  of  the 
corresponding  proposed  paragraph.  The 
requirement  that  the  operator 
"successfully  complete"  the  training 
and  evaluation  required  by  the  new 
standard  has  been  retained,  and  the 
paragraph  has  been  simplified  for 
clarity. 

Proposed  paragraph  (l)(l)(ii)  had  three 
elements;  however,  the  final  rule 
focuses  only  on  one  major  point  because 
the  other  two  are  addressed  elsewhere 
in  the  final  rule.  In  the  proposal,  the 
employer  was  required  to  have  each 
operator  trained,  evaluated  by  a 
designated  person,  and  determined  by 
thal*person  to  be  "performing  the 
required  duties  safely."  As  now  written, 
the  employer  must  ensure  that  each 
operator  has  successfully  completed  the 
required  training  and  evaluation  except 
as  permitted  by  paragraph  (1)(5).  There 
are  a  number  of  ways  the  employer  can 
do  this.  Outside  qualified  training 
organizations  can  provide  evidence  that 
the  employee  has  successfully 
completed  the  relevant  training  topics, 
both  classroom  and  practical.  The 
employer  may  also  have  an  employee 
perform  the  training,  which  would 
allow  the  employer  to  certify  that  the 
employee  has  successfully  completed 
the  training.  In  the  final  rule,  paragraph 
(l)(l)(ii)  does  not  stipulate  that  a 
designated  person  conduct  the  training 
and  evaluation  of  each  operator  and 
make  a  determination  that  the  operator 
is  performing  safely.  This  is  because 
paragraph  (l)(2)(iii)  specifically  sets  out 
the  capabilities  of  persons  performing 
the  training,  and  paragraph  (l)(2)(ii) 
stipulates  that  the  training  is  to  include 
both  a  demonstration  and  evaluation 
component  ("Training  shall  consist  of  a 
combination  of  formal  instruction 
*   *   *,  practical  training 
(demonstrations  *   *   *  by  the  trainee), 
and  evaluation  of  the  operator's 
performance  in  the  workplace.").  There 
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is  no  reason  to  identify  a  person  with 
the  required  capabilities  as  a 
"designated"  person,  as  proposed. 

During  this  rulemaking,  there  was 
some  comment  about  training  resources 
available  to  the  employer.  (See  Exs.  7- 
15.  7-16,  7-27.  7-51.  7-60.  11-1.  11-8. 
11^1.  11-46.  28.  Tr.  pp.  37,  49.  76,  94.) 
For  example,  one  commenter  (Ex.  11-1) 
stated: 

As  North  America's  largest  Powered 
Industrial  Truck  training  organization 
(established  in  1981).  we  welcome  the 
opportunity  to  provide  input  into  these  long 
overdue  regulations.  To  date,  our 
organization's  mobile  equipment  training 
programs  have  trained  over  125,000  operators 
and  3500  trainers. 

It  is  clear  to  OSHA  from  the 
comments  and  testimony  of  training 
organizations  that  there  are  adequate 
resources  if  employers  choose  to  hire 
outside  training  providers.  Additionally, 
truck  manufacturers  and  dealers  can 
provide  information  and  assistance  in 
developing  a  training  program. 

OSHA  concludes  mat  an  evaluation 
component  must  be  an  integral  part  of 
the  training  process  if  accidents, 
injuries,  and  deaths  resulting  from 
unsafe  powered  industrial  truck 
operation  are  to  be  reduced.  As 
discussed  above  (see  especially  the 
discussion  of  the  Jensen  and  Cohen 
studies  in  section  IV  of  this  preamble), 
the  training  and  reinforcement  that  will 
be  done  in  part  through  the  formal 
training,  demonstration,  and  evaluation 
process  is  a  highly  effective  way  of 
reducing  unsafe  practices.  The  practical 
exercises,  demonstrations,  and 
evaluations  required  as  part  of  each 
operator's  training  also  will  determine 
whether  the  employee  can  competently 
perform  an  operator's  duties  safely. 

Finally,  paragraph  (l)(l)(ii)  does  not 
permit  an  employee  taoperate  a 
powered  industrial  truck  without 
supervision  until  the  required  training 
has  been  completed  (see  the  exception 
discussed  below  in  connection  with 
paragraph  (l)(2)(i)).  This  requirement  is 
included  in  the  final  rule  to  minimize 
driving  by  untrained  operators. 

D.  Training  Program  Implementation- 
Paragraph  (1)(2) 

Paragraph  (1)(2)  permits  trainees  to 
receive  practical  training  in  truck 
operation  only  in  areas  where  it  is  safe 
to  do  so,  sets  forth  the  types  of  training 
that  are  to  be  given  to  all  powered 
industrial  truck  operators,  and 
establishes  the  qualifications  of  trainers 
and  evaluators.  This  paragraph  has  been 
revised  slightly  from  the  corresponding 
provisions  in  the  proposal. 

Paragraph  (l)(2)(i)  allows  trainees  to 
operate  powered  industrial  trucks 


provided  that  the  operation  is  under  the 
direct  supervision  of  a  person  with  the 
requisite  knowledge,  training,  or 
experience  and  the  training  is 
conducted  in  areas  where  there  is 
minimum  danger  to  the  trainee  and 
other  employees.  This  is  a  change  from 
the  proposal,  which  included  the 
further  restriction  that  no  other 
employee  be  present  while  practical 
training  is  being  conducted.  OSHA  has 
revised  this  requirement  based  on 
comments  that  stated  that  the  proposed 
restriction  might  not  be  possible  at  some 
businesses.  For  example,  one 
commenter  (Ex.  7-34)  stated: 

Paragraph  (l)(2)(i)  requires  that  trainees, 
under  the  supervision  of  the  designated 
person,  be  allowed  to  operate  a  powered 
industrial  truck  "provided  the  operation  of 
the  vehicle  is  conducted  in  an  area  where 
other  employees  are  not  near  and  the 
operation  of  the  truck  is  under  controlled 
conditions."  Dow  believes  that  this  provision 
needs  to  be  modified.  The  requirement  that 
other  employees  may  not  be  near  the  training 
area  implies  that  a  segregated  area  must  be 
established.  Not  only  would  this  add  a 
significant  cost  to  training  (especially  for  low 
frequency  training  and  space-limited  work 
areas),  but  also  ignores  the  fact  that  without 
great  expense  to  recreate  the  work 
environment,  the  training  then  would  not 
reflect  realwork  scenarios.  The  trainee  must 
learn  how  to  maneuver  appropriately  around 
the  facility  including  around  obstacles  such 
as  other  employees,  etc.  It  is  more 
appropriate  that  those  working  in  or  around 
the  training  area  be  made  aware  of  the 
training  activities.  Instead  of  segregating  the 
area,  the  area  should  be  controlled.  The 
presence  of  the  "designated  f>erson" 
conducting  the  training  can  assist  in  this 
regard.  As  a  result,  Dow  recommends  that 
this  provision  be  modified  to  read, 

Trainees  under  the  direct  supervision  of 
the  designated  person  may  be  allowed  to 
operate  a  vehicle  in  a  controlled  area. 
Employees  in  the  surrounding  area  should  be 
alerted  to  the  training  activities  which  are 
occurring  in  their  area. 

The  above  language  allows  the  employer 
the  flexibility  to  determine  how  best  to 
comply  with  this  requirement.  It  allows  those 
employers  who  have  the  resources  and  the 
inclination  to  create  a  segregated  area  to  do 
so  while  preserving  the  flexibility  of  other 
employers  to  select  another  adequate 
method. 

Another  commenter  (Ex.  7-71)  stated: 

While  the  flexibility  provided  by  allowing 
trainees  to  operate  a  powered  industrial  truck 
under  direct  supervision  is  appropriate  and 
necessary,  the  restriction  that  operation  be 
conducted  "in  an  area  where  other 
employees  are  not  near  and  the  operation  of 
the  truck  is  under  controlled  conditions" 
[1910.178(l)(2)(i)(sic)l  is  vague  and 
(potentially)  impractical  or  unreasonable. 
Because  of  space  limitations  and  training 
program  requirements,  training  may  need  to 
be  conducted  in  work  areas.  Since  it  is 
stipulated  that  training  be  under  the  direct 


supervision  of  a  qualified  trainer,  we  believe 
that  additional  restriction  is  unnecessary  and 
perhaps  redundant. 

OSHA  agrees  with  these  commenters, 
and  is  making  the  final  provision  more 
flexible  than  the  proposed  requirement. 
The  final  rule  allows  practical  (hands- 
on)  training  in  truck  operation  even  if 
other  employees  are  present,  providing 
that  the  training  is  done  in  a  safe 
manner. 

Proposed  paragraph  (l)(2)(i)  included 
provisions  that  were  duplicative  of 
other  proposed  provisions.  OSHA  has 
removed  the  duplicative  provisions 
from  the  final  rule.  The  proposed 
language  stating  that  employers  must 
"implement  training"  has  been 
dropped,  to  eliminate  the  implication 
that  the  employer  could  not  contract  out 
the  training  to  an  outside  trainer  or 
training  organization.  However,  the 
employer's  responsibility  for  training 
remains  clearly  stated  at  paragraph 
(l)(l)(ii)  to  ensure  that  employees 
successfully  complete  the  required 
training  and  evaluation,  no  matter  who 
provides  it. 

OSHA  requires  at  paragraph  (l)(2)(ii) 
that  the  training  consist  of  a 
combination  of  classroom  type 
instruction,  demonstrations  by  the 
trainer,  practical  training,  and 
evaluation  of  the  operator's  ability  to 
apply  the  training  in  the  workplace.  The 
Agency  believes  that  only  a  combination 
of  training  methods  will  ensure  effective 
employee  training.  Classroom  type 
training  is  necessary  to  teach  some  of 
the  principles  of  vehicle  operation  and 
provide  the  basis  for  practical  training. 
Hands-on  (practical)  treiining  provides 
the  trainee  with  the  necessary  physical 
skills  and  enhances  the  employee's 
ability  to  operate  a  powered  industrial 
truck  safely.  Demonstrations  by  the 
trainer  will  impart  important 
information  to  the  trainee.  La  addition, 
evaluation  of  the  trainee's  ability  to 
operate  the  truck  safely  in  the 
workplace  will  ensure  that  the  trainee 
has  successfully  transferred  the  skills 
learned  to  the  work  environment. 

No  commenters  opposed  the  need  for 
practical  training.  There  was  some 
comment  about  the  need  for  classroom 
training,  however. 

One  commenter  (Tr.  p.  212).  in 
response  to  a  question  about  whether 
classroom  or  practical  training  was 
preferable,  responded: 

We  think  both  are  necessary.  Number  one, 
we  need  the  reinforcement  of  the  hands-on 
plus  the  classroom  training,  however. 

The  other  issue,  there  are  several  issues 
that  need  to  be  covered  in  a  classrooom  for 
them  to  be  understood  when  they're  on  the 
truck.  Let  me  give  you  one  example. 
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Lift  trucks,  as  you  know,  are  three  point 
suspension.  You  can  have  an  operator  sitting 
on  a  lift  truck  and  you  try  to  explain  that.  But 
unless  he's  seen  it,  he  or  she  has  seen  it  and 
unless  it  has  been  explained  to  them  and 
illustrated  to  them,  it's  very  difficult  for  them 
to  grasp  the  concept  of  three  point 
suspension  on  a  four  wheel  truck.  That  can 
be  explained  in  a  classroom  and  then, 
hopefully,  it  won't  have  to  be  demonstrated 
because  demonstrated  would  mean  a  tipped 
over  truck. 

But  there  are  certain  things  that  cannot  be 
demonstrated  as  adequately  as  they  can  be 
shown  in  graphs,  slides  and  explained  and 
tested  in  the  book  and  there  are  certain  things 
that  cannot  be  covered  in  the  operation.  But 
those  things  that  can,  it  simply  reinforced 
them. 

I  think  most  of  us,  in  our  education, 
understand  that  any  reinforcement  we  can 
get  all  the  way  from  demonstration  to 
illustration,  in  print  and  in  slides  or  videos 
is  just  reinforcement  and  helps  the  learning 
process  to  take  effect  much  more  deeply. 

Another  commenter  (Ex.  7-31)  stated: 

The  proposal  requires  that  training  consist 
of  a  combination  of  classroom  instruction 
and  practical  training.  In  small  workplaces 
with  few  employees  classroom  instruction, 
per  se,  may  not  be  practicable.  Training 
needs  to  include  a  combination  of  methods 
and  be  flexible  enough  to  work  in  different 
work  environments  and  applications. 
Classroom  instruction  is  but  one  way  that 
preliminary  instruction  can  be  provided  as  a 
prelude  to  practical  training  exercises.  The 
method  of  providing  face-to-face  instruction 
should  be  at  the  instructor's  discretion. 

We  suggest  that  subparagraph  (ii)  be 
modiHed  to  read:  Training  shall  consist  of  a 
combination  of  instruction  (classroom, 
lecture,  audiovisual  aids,  and/or  conference) 
and  practical  training  (demonstrations  and 
practical  exercises  by  the  trainee). 

Several  commenters  (Exs.  7-31,  7-35, 
7-36.  7-47,  7-49,  11-15,  Tr.  pp.  24, 
153)  suggested  that  classroom  training 
was  impractical,  particularly  when  a 
small  business  employer  has  one  trainee 
being  trained  by  a  supervisor.  Both  the 
proposed  and  final  standard  make  clear 
that  the  "classroom"  part  of  the  training 
need  not  take  place  in  a  classroom,  but 
can  consist  of  other  methods  such  as 
discussions,  review  of  printed  material, 
or  vievdng  of  video  tapes.  Discussions 
can  consist  of  the  trainer  talking  to  the 
trainee  and  explaining  the  training 
material,  either  in  the  workplace  or  in 
another  location.  The  Agency's  intent 
was  not  to  limit  the  flexibility  of  the 
employer  by  requiring  that  any  phase  of 
the  training  be  conducted  in  a 
classroom.  Rather,  the  rule  requires  that 
the  training  include  an  explanatory 
element  as  well  as  a  practical  element. 
To  make  this  clearer,  the  word 
"dassroom"  has  been  changed  to  the 
word  "formal,"  and  examples  of 
different  kinds  of  formal  training  have 
been  listed  in  parentheses. 


Some  of  the  topics  that  OSHA  lists  at 
paragraph  (1)(3)  lend  themselves  to 
being  taught  in  a  formal  way.  For 
example,  teaching  a  trainee  about 
vehicle  stability  by  having  the  trainee 
tip  over  a  powered  industrial  truck  does 
not  make  sense  and  is  not  an  effective 
way  to  learn  about  that  principle. 
Stability  is  best  learned  initially  by 
having  the  trainer  explain  the  concept  of 
stability,  the  causes  of  instability,  and 
the  ways  to  avoid  instability.  Practical 
training  then  may  reinforce  how  to 
avoid  creating  an  unsafe  condition.  On 
the  other  hand,  telling  someone  what  it 
is  like  to  drive  a  powered  industrial 
truck  with  front  wheel  drive  and  rear 
wheel  steering  is  not  sufficient  to  teach 
the  trainee  how  to  operate  the  vehicle 
safely,  and  considerable  practical 
training  is  also  necessary  to  teach  the 
necessary  skills. 

The  training  also  includes  an 
evaluation  of  the  operator's  performance 
in  the  workplace.  This  is  necessary  to 
determine  that  the  operator  can 
effectively  utiUze  all  the  traininc  o 
drive  safely  in  the  workplace.      ^s  is 
similar  to  the  requirement  that  was  part 
of  paragraph  (l)(2)(ii)  of  the  proposal. 
There  was  no  opposition  to  the 
requirement. 

OSHA  concludes  that  powered 
industrial  truck  operators  need  to  be 
trained  using  a  combination  of 
classroom  type  and  practical  training. 
Some  elements  are  better  taught  using 
one  or  the  other  type  of  training,  and 
often  both  methods  of  training  are 
needed.  As  one  hearing  participant  (Tr. 
p.  35)  stated: 

The  first  p>oint  that  I  would  like  to 
comment  on  is  I  believe  that  initial 
certification  training  should  include  both 
classroom  and  operational  training.  This 
belief  is  based  on  the  fact  that  in  many  cases 
what  I  have  seen  is  without  giving  the  correct 
instruction  prior  to  individuals  getting  onto 
equipmebt,  is  they  tend  to  develop  some  very 
bad  habits  quickly.  I  believe  giving  them  the 
appropriate  information  initially  and  then 
reinforcing  that  while  on  the  truck  is  the 
most  effective  way  to  train  that.  I  also  believe 
that  with  the  initial  certification,  both 
evaluation  of  the  classroom  and  the 
operational  jjerformance  should  be  required. 
Again,  this  is  to  identify  that  they  do  have 
the  correct  knowledge  of  the  equipment  and 
that  they  have  the  skills  to  operate  the 
equipment  effectively. 

At  paragraph  (l)(2)(iii),  OSHA  requires 
that  all  training  and  evaluation  required 
by  this  standard  be  conducted  by 
persons  with  the  requisite  knowledge, 
training,  or  experience  to  train 
operators.  As  discussed  elsewhere  in 
this  preamble,  the  employer  may  have 
the  necessary  prerequisites  to  qualify  as 
a  trainer  and  evaluator,  or  he  or  she  may 
assign  the  responsibility  for  training  and 


evaluation  to  one  or  more  employees  or 
an  outside  trainer  and  evaluator  having 
those  prerequisites.  There  were  several 
comments  on  this  provision. 
One  commenter  (Ex.  7-34)  stated: 

Paragraph  (l](2)(iii)  provides  that  training 
and  evaluations  must  be  conducted  by  a 
"designated  person."  Dow  is  concerned  as  to 
what  OSHA  means  by  the  term  "designated 
person."  Hopefully,  OSHA  does  not  envision 
that  one  person  must  be  hired  to  specifically 
conduct  the  training  and  evaluations.  Dow 
recommends  that  the  term  "designated 
person"  be  broadly  defmed  to  include 
employees  who  have  been  through  the 
training  (or  [x>ssibly  an  instructor  from  the 
training  course)  and  have  demonstrated 
sufficient  knowledge  and  skill  to  fulfill  this 
role. 

Moreover,  Dow  believes  paragraph 
(l)(2)(iii]  must  be  modified  to  reflect  that 
training  may  be  handled  by  a  variety  of 
instructors,  not  merely  one  "designated 
person."  For  large  facilities  with  multiple 
defMutments  it  may  be  more  appropriate  that 
there  be  multiple  trainers  with  each  focusing 
on  specific  elements  of  the  training  program. 
For  example,  one  p>erson  would  discuss  the 
technical  characteristics  of  the  vehicle  while 
another  person  would  discuss  the  specific 
loading  types  for  their  particular  department. 
Therefore,  Dow  recommends  OSHA  modify 
this  section  to  allow  facilities  the  flexibility 
to  have  multiple  "designated  persons." 

OSHA  has  concluded  that  the  final 
rule  should  adopt  a  performance- 
oriented  approach  to  the  qualifications 
of  trainers  and  evaluators.  As  discussed 
above  under  issue  1,  OSHA  does  not 
have  the  resources  to  evaluate  and 
certify  trainers  and  does  not  consider  it 
necessary  to  do  so.  Trainers  and 
evaluators  with  different  backgrounds 
can  achieve  the  level  of  ability 
necessary  to  teach  and  evaluate  trainees. 
To  meet  these  commenters'  concerns, 
OSHA  has  eliminated  the  term 
"designated  person"  from  the  final  rule 
and  has  instead  described  the 
knowledge,  skills,  or  experience  any 
trainer  or  evaluator  must  have  imder  the 
standard. 

The  Agency  finds  that  this  approach 
will  eliminate  problems,  especially  in 
the  construction  industry,  where  terms 
such  as  "designated  person," 
"authorized  person,"  "competent 
person,"  "qualified  person,"  and  others, 
have  distinct  meanings  and  definitions. 
As  written  in  the  final  rule,  an  employee 
with  the  requisite  knowledge,  training, 
and  experience  could  himself  or  herself 
conduct  the  required  training  (both 
initial  and  refresher)  and  evaluations. 
An  employer  could  also  employ  one  or 
more  such  persons,  or  could  contract 
with  an  outside  training  organization  to 
conduct  the  required  training  and 
evaluation  activities. 

This  change  responds  to  comments 
(see.  e.g.,  Exs.  11-lOA,  11-29,  11-5, 11- 
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6A)  submitted  to  the  record.  For 
example,  a  comment  submitted  by 
Constangy,  Brooks  &  Smith,  LLC,  on 
behalf  of  a  chent,  the  Miller  Brewing 
Company,  explains  that,  in  today's 
environment,  which  is  characterized  by 
"declining  levels  of  supervision  and 
increasing  employee  participation  and 
empowerment,"  the  person  conducting 
the  training  and  evaluation  would  in  all 
hkelihood  be  an  employee  (Ex.  11-29). 
Another  comment  from  the  American 
Society  of  Safety  Engineers  (ASSE) 
urged  OSHA  to  use  language  in  the  final 
rule  that  would  clearly  recognize 
training  given  by  "qualified  third  parties 
when  a  company  does  not  have  a 
qualified  staff  instructor"  (Ex.  11-5). 
The  Mobil  Oil  Company  (Ex.  11-6A) 
expressed  the  view  that  a  designated 
person  was  not  needed  succinctly:  "the 
requirement  for  operator  certification  by 
a  "designated  person"  is  not  practical 
and  would  hinder  the  quality  and 
timeliness  of  operator  training." 

E.  Training  Program  Content — 
Paragraph  (1)(3) 

To  ensure  that  the  training  provided 
to  powered  industrial  truck  operators 
contains  the  appropriate  information  for 
the  of)erator,  the  final  rule  includes  a 
Ust  of  subjects  that  must  be  mastered  in 
order  to  operate  a  truck  safely. 
Paragraph  (1)(3)  states  that  all  of  the 
topics  must  be  covered  in  operator 
training  unless  the  employer  can 
demonstrate  that  one  or  more  of  these 
topics  is  not  necessary  for  safe  operation 
in  a  particular  workplace.  It  is  the 
employer's  responsibility  to  ensxire  that 
operators  successfully  complete  all 
needed  training  and  that  the  appropriate 
subjects  are  taught,  including  those  that 
are  pertinent  to  the  type(s)  of  truck  the 
operator  will  be  allowed  to  operate  and 
the  work  environment  in  which  the 
vehicle(s)  will  be  operated.  Paragraph 
(1)(3)  permits  the  employer  to  exclude 
those  topics  that  are  not  relevant  to  safe 
operation  at  the  employee's  work 
location.  However,  the  employer  has  the 
responsibility  of  demonstrating  that 
these  topics  are  not  needed. 

For  example,  if  the  operator  will  be 
operating  an  order  picker,  that  employee 
must  be  trained  in,  e.g..  the  location  and 
function  of  the  controls;  the  location 
and  operation  of  the  engine  or  motor; 
steering  and  maneuvering;  visibihty; 
inspection  and  maintenance  that  the 
operator  vdll  be  expected  to  perform; 
and  the  other  general  operating 
functions  of  the  vehicle  listed  in 
paragraphs  (l)(3)(i)(A)  through  (M)  as 
well  as  the  workplace-related  topics 
covered  in  paragraph  (l)(3)(ii)(A) 
through  (I).  The  employee  also  must  be 
taught  and  understand,  for  example. 


that  he  or  she  must  be  restrained  from 
falUng  when  the  platform  of  the  truck  is 
in  an  elevated  position  and  that  he/she 
must  never  drive  the  truck  when  the 
platform  is  elevated  (except  as  specified 
in  the  operator's  manual).  Under 
paragraph  (1)(3),  it  is  the  employer's 
responsibility  to  ensure  that  the 
necessary  elements  of  the  training  for 
the  type(s)  of  vehicle  to  be  used  and  the 
workplace  in  which  that  vehicle(s)  will 
be  operated  are  included  in  the  training. 

Some  of  the  elements  may  be  omitted 
if  the  employer  can  demonstrate  that 
they  are  not  relevant  to  safe  powered 
industrial  truck  operation  in  the 
employer's  workplace.  In  such  cases, 
the  employer  must  be  able  to 
demonstrate  that  a  particular  topic  on 
the  list  is  not  relevant  to  the  training 
program  because  that  element  does  not 
apply  to  the  type  of  vehicle(s)  in  use,  or 
because  the  workplace  condition 
addressed  by  the  element  does  not  exist. 
For  example,  if  a  powered  industrial 
truck  is  not  used  in  a  hazardous 
environment  (gases,  vapors, 
combustibles — see  paragraph 
1910.178(c)),  no  training  in  this  element 
is  needed.  Similarly,  if  the  truck  will  be 
operated  on  smooth  concrete  floors,  no 
training  needs  to  be  given  on  operating 
on  rou^  terrain. 

There  were  several  comments  (Exs.  7- 
7,  7-12,  7-13,  7-14,  7-16,  7-34,  7-36, 
7-39,  7-65,  7-67,  7-69,  7-70,  11-5,  11- 
10, 11-11,  11-12,  11-14,  11-15,  11-18, 
11-24, 11-29,  11-30,  11-31,  11-32,  11- 
37,  11-44,  11^5.  29,  Tr.  pp.  49,  54,  71, 
336)  that  discussed  one  or  more  of  the 
topics  included  in  the  training  program. 
Some  commenters  and  ACCSH  (Exs.  11- 
5,  7-13, 11-18)  suggested  that 
describing  the  similarities  of  powered 
industrial  trucks  and  automobiles  could 
lead  a  trainee  to  believe  that  being  able 
to  drive  a  car  automatically  means  being 
able  to  safely  operate  a  powered 
industrial  truck.  On  the  other  hand, 
according  to  these  commenters, 
emphasizing  the  differences  between 
driving  a  car  and  operating  a  powered 
industrial  truck  would  help  to  clarify 
important  differences,  e.g.,  in  steering, 
stability,  and  other  characteristics. 

For  example  one  commenter  (Ex.  7- 
13)  stated: 

In  section  {3)(i)(B),  delete  *   *  * 
"Similarities  to  and  differences  from  the 
automobile*   *   *"  What  does  this  have  to  do 
with  operating  industrial  trucks  and  why 
does  it  have  to  be  included  in  training?  It 
should  be  noted  that  experience  with 
automobiles  on  the  country's  highways  is  far 
worse  than  the  experience  of  industry  with 
the  use  of  industrial  trucks.  Section  (3)(iii) 
should  be  deleted  or  reworded.  As  stated,  an 
employer  could  be  cited  for  violations  if  they 
have  not  covered  the  OSHA  Standard  as  a 


mandatory  part  of  training.  However,  it  is  not 
agreed  that  this  would  significantly  improve 
the  overall  safety  of  industrial  truck 
operations. 

Another  commenter  (Ex.  11-5) 
disagreed: 

ASSE  believes  it  is  appropriate  to 
differentiate  between  operating  a  jjowered 
industrial  truck  and  a  car.  The  different 
steering  techniques  and  the  hazards  unique 
to  industrial  truck  operations,  we  believe, 
makes  such  training  necessary. 

The  language  of  paragraph  (1)(3)  has 
been  changed  slightly  in  the  final  rule 
to  emphasize  the  need  to  explain  the 
differences  between  industrial  trucks 
and  automobiles. 

There  also  was  comment  about 
whether  operators  must  learn  all  about 
servicing  and  maintaining  a  powered 
industrial  truck  if  they  will  not  have  to 
perform  that  servicing  and  maintenance. 
For  example,  one  commenter  (Ex.  7-39) 
stated: 

Subparagraph  (i)(D)  should  be  deleted  in 
its  entirety.  The  phrase  "and  maintenance" 
should  be  deleted  from  subparagraph  (i)(J). 

These  topics  have  no  bearing  on  the 
operator's  ability  to  operate  a  forklift  in  a  safe 
manner.  The  operator  does  not  require 
knowledge  in  how  an  internal  combustion 
power  plant  or  an  elecU-ical  battery  works  or 
is  maintained  in  order  to  safely  operate  a 
forklift.  Unless  the  operator  is  going  to 
perform  this  specialized  work,  there  is  no 
need  to  train  the  operator  in  such  topics. 

OSHA  agrees  with  these  commenters* 
contentions  and  has  changed  the  final 
rule  accordingly.  Paragraph  (l)(3)(i)(J)  is 
now  written  to  clarify  that  if  an  operator 
has  no  servicing  responsibilities,  that 
operator  need  not  be  trained  in  how  to 
conduct  that  servicing  activity.  On  the 
other  hand,  if  the  operator  is  required  to 
perform  any  servicing  or  maintenance 
on  a  vehicle,  that  operator  should  know 
how  to  perform  that  servicing  or 
maintenance. 

The  training  topics  included  in  this 
final  rule  were  developed  from  those 
contained  in  the  ASME  B56.1-1993 
standard.  Much  professional  expertise 
has  gone  into  their  development.  Many 
commenters  (see,  e.g.,  Exs.  11-lOA,  11- 
18,  11-19,  11-25)  generally  supported 
the  topics  hsted.  For  example,  one 
hearing  participant  (Tr.  p.  54)  stated: 

In  my  opinion,  there  are  a  vast  number  of 
industries,  many  largely  diversified  within 
themselves,  using  a  multitude  of  various 
classifications  of  lift  trucks.  Within  these 
classifications  there  may  be  multiple 
attachment  applications.  Thus,  I  support  the 
position  of  OSHA  giving  the  employer  the 
option  to  eliminate  a  topic  fit)m  the  list  of 
required  subjects  provided  the  employer  can 
demonstrate  that  the  topic  is  unrelated  to  the 
work  environment.  There  are  certain  topics 
which  are  necessary  for  operators  to 
thoroughly  understand  and  appreciate. 
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Another  commenter  (Ex.  11-18) 
stated: 

The  International  Brotherhood  of 
Teamsters  feels  that  the  current  list  of  topics 
is  comprehensive  and  should  not  be 
substantially  altered. 

OSHA  concludes  that  the  topics 
proposed,  as  modified  in  the  final  rule 
based  on  public  input,  are  appropriate 
as  the  basis  of  effective  powered 
iodustrial  truck  operator  training 
pirograms. 

In  developing  training  programs  for 
different  types  of  vehicles,  there  are 
certain  elements  that  are  common  to 
each  program.  When  training  operators 
of  different  types  of  vehicles,  employers 
can  take  advantage  of  these  similarities 
by  only  training  employees  once  on 
these  common  subjects.  This  principle 
reflects  the  Agency's  desire  to  allow 
ranployers  to  conduct  the  training  as 
efficiently  and  inexpensively  as  possible 
while  ensuring  that  the  training  is 
adequate. 

P.  Refresher  Training  and  Evaluation — 
Paragraph  (l)l4) 

Paragraph  (l)(4)(i)  requires  employers 
to  provide  refresher  training  as  required 
by  paragraph  (l)(4)(ii)  to  ensure  that  the 
operator  continues  to  have  the 
knowledge  and  skills  to  operate  the 
powered  industrial  truck  safely. 
Refresher  training,  which  is  triggered  by 
the  occurrence  of  the  events  listed  in 
paragraph  {l)(4)(ii),  complements  the 
initial  training  required  by  paragraph 
(1)(3)  and  serves  to  reinforce  that  initial 
training.  The  refresher  training  also 
includes  an  informal  evaluation 
component  that  might  involve,  for 
example,  observing  the  operator  to 
ensure  that  he  or  she  has  mastered  the 
skills  necessary  to  address  any 
performance  deficiency  or  has 
developed  the  skills  to  operate  a  new 
type  of  truck  safely. 

An  instance  of  unsafe  operation,  or  an 
accident,  or  a  near-miss  incident, 
triggers  refresher  training  as  specified  in 
paragraph  (l)(4){ii).  Such  refresher 
training  also  is  needed  if  evaluation 
reveals  that  an  operator  is  not  operating 
the  truck  safely,  or  if  an  operator  is 
assigned  to  drive  another  type  of 
powered  industrial  truck  or  to  work  in 
substantially  different  or  changed 
conditions.  The  type  and  amount  of 
training  needed  in  the  refresher  training 
depend  on  several  factors,  including: 
the  different  characteristics  of  the  new 
type  of  truck  or  terrain;  the  practice  or 
practices  that  the  evaluation  indicated 
needed  improvement;  the  nature  of  the 
unsafe  act;  and  the  potential  for  an 
accident  to  occur.  OSHA's  decision  not 
to  specify  the  frequency  of  refresher 


training  but  to  require  it  to  be  provided 
on  an  as-needed  basis  is  discussed 
elsewhere  in  this  preamble.  The  final 
rule  provides  a  performance-oriented 
and  cost-effective  approach  to  refresher 
training.  It  also  requires,  at  paragraph 
(l)(4)(i),  evaluation  of  the  effectiveness 
of  the  refresher  training,  to  ensure  that 
safe  practices  have  been  reinforced.  This 
evaluation  can  be  brief  and  informal. 
Many  comments  addressed  this 
provision  (Exs.  7-13,  7-16,  7-20,  7-21, 
7-23,  7-25,  7-26,  7-28,  7-29,  7-31,  7- 
34,  7-35,  7-38,  7-39,  7-43,  7-44,  7-45, 
7-46,  7-47,  7-48,  7-49,  7-52,  7-56,  7- 
58,  7-59, 7-61, 7-65, 7-67,  7-69,  7-70, 
113,  11-4,  11-5,  11-10,  11-12,  11-15, 
11-19.  11-20,  11-27,  11-29,  11-31,  11- 
32,  11-36,  11-38,  11-44,  28,  29,  Tr.  pp. 
27.  36-39,  55,  63-65, 78, 82. 101. 179. 
210.  319.  345,  395,  421-422).  Some 
commenters  supported  the  proposed 
rule's  approach  of  relying  on  certain 
events,  operator  practices  or  workplace 
conditions  to  trigger  refresher  training. 
For  example,  one  commenter  (Ex.  11-3) 
stated: 

Bell  Atlantic  believes  unsafe  operation, 
accidents  or  near-misses  are  imp>ortant 
criteria  for  determining  if  refresher/remedial 
training  is  required;  however,  it  is  also 
appropriate  for  employers  to  evaluate 
employees  to  ensure  the  employee  retains 
and  uses  the  skills,  knowledge,  and  ability 
needed  to  operate  the  pK>wered  industrial 
truck  safely.  This  evaluation  can  be 
accomplished  by  the  employer  conducting 
periodic  work  observations  of  the  employee's 
operation  of  the  vehicle  to  identify  areas 
where  remedial  training  may  be  needed.  The 
timing  of  these  evaluations  should  be  left  to 
the  discretion  of  the  employer. 

Another  commenter  (Ex.  7—46)  stated: 

The  NAM  agrees  that  employees  should  be 
retrained  when  they  are  shown  to  have 
operated  equipment  in  an  unsafe 
manner  *   *   * 

The  final  rule,  at  paragraph  (l)(4)(ii), 
contains  the  triggers  for  refresher 
training  that  were  proposed,  but  adds 
two  others:  when  a  different  type  of 
truck  or  different  conditions  are 
introduced  or  occur  in  the  workplace. 
This  could  include  a  different  type  of 
paving,  reconfiguration  of  storage  racks, 
new  construction  leading  to  narrower 
aisles  or  restricted  visibility,  etc.  These 
triggers  have  been  added  to  the  final 
rule  because  they  are  specified  in  the 
current  ASME  standard  (B56.1-1993, 
section  4.19.5)  and  because  some 
commenters  (see  e.g.,  Ex.  11-5) 
recommended  that  OSHA  "follow  the 
requirements  of  *   *   *  (that  standard] 
as  a  guide  for  refresher/remedial 
training." 

Some  commenters  (see,  e.g.,  Exs.  1 1- 
3.  11-4.  11-5, 11-10, 11-14, 11-15.  11- 
25,  11-27,  11-32,  7-13.  7-25.  7-36.  7- 


45,  7-58)  recommended  that  periodic 
evaluations  be  conducted  at  less 
freqyent  intervals,  rather  than  annually, 
as  proposed.  These  commenters 
suggested  that  more  &«quent 
evaluations  were  uimecessary,  would 
interrupt  the  production  process,  and 
would  be  burdensome  for  employers. 

OSHA  believes  that  the  triennial 
evaluations  required  by  the  final  rule 
need  not  take  excessive  time,  be  unduly 
burdensome,  or  interrupt  the  production 
process.  In  most  cases,  the  person 
conducting  the  evaluation  would  do  two 
things:  first,  observe  the  powered 
industrial  truck  operator  during  normal 
operations  to  determine  if  the  operator 
is  performing  safely,  and  second,  ask 
pertinent  questions  to  ensure  that  the 
operator  has  the  knowledge  or 
experience  needed  to  operate  a  truck 
safely.  In  some  cases,  because  of  the 
danger  or  complexity  of  the  operation, 
the  extent  of  the  change  in  conditions, 
or  the  operator's  need  for  additional 
skills,  the  evaluation  will  need  to  be 
lengthier  and  more  detailed. 

Tne  proposed  rule  would  have 
required  employers  to  evaluate  the 
driving  performance  of  powered 
industrial  truck  operators  on  an  annual 
basis.  Commenters  bora  general 
industry,  construction,  and  the  maritime 
industries  (shipyards,  marine  terminals, 
and  longshoring  operations)  objected  to 
the  frequency  of  the  proposed 
evaluations  (see  e.g.,  Exs.  7-13,  7-25,  7- 
28,  7-34,  7-36,  7-45,  7-58.  7-59.  7-69. 
7-70,  11-5,  11-10,  11-14,  11-15,  11-25, 
11-27,  11-29,  11-32,  11-36, 11-46).  For 
example,  the  American  Petroleum 
hisUtute  (API)(Ex.  11-10)  stated: 

API  *   *  *  emphasizes  our  position 
that  *   *   *   it  would  be  unnecessary  to 
evaluate  operators  annually.  Rather,  API 
suggests  that  operators  be  evaluated  every 
three  years.  This  would  substantially  reduce 
the  information  collection  burden,  while  still 
attending  to  those  ojierators  who  may  require 
additional  training  or  who  are  operating  in  an 
unsafe  manner. 

Arguing  along  similar  lines,  the 
National  Association  of  Home  Builders 
(NAHB)  (Ex.  11-14),  stated: 

NAHB  finds  it  an  unreasonable  burden  on 
small  employers  for  OSHA  to  require  an 
annual  evaluation  of  each 
operator  *   *   *  This  will  just  be  an 
unnecessary  requirement  and  expense  to 
small  employers  with  no  clear  h>enefit. 

The  West  Gulf  Maritime  Association 
(Ex.  7-66)  held  the  same  view,  stating: 

Refresher  and/or  evaluation  training  shall 
be  provided  (only)  when  determined 
necessary  by  performance. 

The  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration  (SBA) 
also  questioned  the  need  for  annual 
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evaluations.  Jere  W.  Glover,  Chief 
Counsel  for  Advocacy,  stated  (Ex.  7-41): 

*   *   *  I  question  whether  *   *   *   it  is 
necessary  to  perform  official  evaluations 
annually.  Particularly  in  a  small  workplace, 
evaluations — albeit  informal — may  be 
ongoing.  Furthermore,  coupled  with  the  need 
for  written  certification  and  the  requirement 
for  maintaining  records,  1  am  concerned 
about  the  paper  trail  that  this  provision 
would  generate  as  well. 

A  few  commenters  (Exs.  7-29,  7-52) 
favored  a  biennial  evaluation  period 
rather  than  the  proposed  annual 
interval,  but  did  not  present  data  to 
support  biennial,  rather  than  triennial, 
evaluation. 

In  response  to  these  concerns,  the 
final  rule  requires  that  periodic 
evaluations  of  operator  performance  be 
conducted  only  once  every  three  years. 
OSHA  has  revised  this  provision  of  the 
proposal  because  the  Agency  concludes 
that  the  final  rule's  comprehensive 
training  requirements — initial  training 
and  evaluation  for  all  powered 
industrial  truck  operators  needing  such 
training;  refresher  training  and 
evaluation  for  any  operator  observed  to 
be  operating  unsafely,  involved  in  an 
accident  or  near-miss,  determined  by 
evaluation  to  need  retraining,  or  called 
upon  to  operate  a  different  kind  of  truck 
or  to  operate  under  changed  workplace 
conditions;  and  triennial  evaluation  to 
ensure  that  the  necessary  knowledge 
and  skills  have  been  retained — provide 
a  complete  and  systematic  approach  to 
powered  industrial  truck  operator 
training.  Given  this  three-tiered 
approach  to  training — initial  training 
and  evaluation,  refi^sher  training  and 
evaluation  as  needed,  and  periodic 
evaluations — annual  evaluations  are 
unnecessary.  The  final  rule,  at 
paragraph  (1)(4),  reflects  this  finding. 

Paragraph  (l)(4)(iii)  requires 
employers  to  conduct  an  evaluation  of 
each  powered  industrial  truck  operator's 
performance  once  every  three  years  to 
ensure  that  the  employee  has  retained 
and  continues  to  use  the  knowledge  and 
skills  necessary  for  safe  operation  of  the 
vehicle.  The  required  evaluation  does 
not  have  to  be  a  formal,  structured 
exercise.  For  example,  an  evaluation 
could  be  as  simple  as  having  a  person 
with  the  requisite  skills,  knowledge,  and 
experience  observe  the  operator 
performing  several  typical  operations  to 
ensure  that  the  powered  industrial  truck 
is  being  operated  safely  and  asking  the 
operator  a  few  questions  related  to  the 
safe  operation  of  the  vehicle. 

G.  Avoidance  of  Duplicative  Training- 
Paragraph  (1)(5) 

In  paragraph  (1)(5),  the  final  rule 
allows  employers  to  forego  those 


portions  of  the  required  training  that 
operators  have  previously  received. 
OSHA  proposed  two  similar  provisions, 
one  pertaining  to  new  hires  and  one  to 
current  operators.  The  final  rule 
combines  these  two  provisions  into  one 
paragraph.  The  provision  at  paragraph 
(1)(5)  is  intended  to  prevent  unnecessary 
or  duplicative  training  both  for  newly 
hired  operators  and  those  already  on  the 
payroll.  For  example,  if  an  operator  is 
already  trained  in  certain  aspects  of 
powered  industrial  truck  operation, 
knows  the  necessary  information,  has 
been  evaluated,  and  has  proven  to  be 
competent  to  perform  the  duties  of  an 
operator,  there  is  no  reason  to  require  an 
employer  to  repeat  that  operator's 
training. 

There  was  a  general  consensus  of 
opinion  supporting  the  utility  of  this 
provision.  (See  Exs.  7-25,  7-31,  7-34, 
7-39,  7-67.  7-68,  7-69,  11-12,  11-15, 
11-17,  11-18,  11-20,  11-27,  11-28.  11- 
29.  11-30.  11-37.  11-42.  Tr.  pp.  283.) 
These  commenters  pointed  out  that 
unnecessary  and  repetitive  training  does 
not  use  the  employer's  or  the  operator's 
time  productively.  If  an  operator  already 
knows  how  to  operate  a  powered 
industrial  truck  safely  and  can 
demonstrate  that  ability,  there  is  no 
need  to  further  train  that  operator. 
OSHA  agrees  with  these  commenters. 
and  the  final  rule  reflects  this 
conclusion. 

Paragraph  (1)(5)  of  the  final  rule 
provides  that  an  employer  need  not 
provide  further  training  to  any  operator 
(whether  currently  on  the  payroll  or  a 
new  hire)  in  any  training  topic  in  which 
the  operator  has  previously  received 
training,  if  the  operator,  after  evaluation, 
is  foimd  to  be  competent  to  perform  the 
operator's  duties  safely.  The  operator 
would  need  additional  training  in  any 
element(s)  for  which  the  evaluation 
indicates  the  need  for  further  training, 
and  for  any  new  type  of  equipment  or 
changes  in  workplace  conditions. 

In  evaluating  tlie  applicability  and 
adequacy  of  an  operator's  prior  training, 
the  employer  may  wish  to  consider 
these  factors:  the  type  of  equipment  the 
operator  has  operated;  how  much 
experience  the  operator  has  had  on  that 
equipment;  how  recently  this 
experience  was  gained;  and  the  type  of 
envirorunent  in  which  the  operator 
worked.  The  employer  may.  but  is  not 
required  to.  use  written  documentation 
of  the  earlier  training  to  determine 
whether  an  operator  has  been  properly 
trained.  The  operator's  competency  may 
also  simply  be  evaluated  by  the 
employer  or  another  person  with  the 
requisite  knowledge,  skills,  and 
experience  to  perform  evaluations.  The 
employer  can  determine  from  this 


information  whether  the  experience  is 
recent  and  thorough  enough,  and 
whether  the  operator  has  demonstrated 
sufficient  competence  in  operating  the 
powered  industrial  truck  to  forego  any 
or  some  of  the  initial  training.  Some 
training  on  the  site-specific  factors  of 
the  new  operator's  workplace  is  likely 
always  to  be  necessary. 

H.  Certification— Paragraph  (1)(6) 

OSHA  proposed  to  require  that 
employers  certify  that  the  required 
training  and  evaluation  had  been 
conducted  and  that  the  operator  was 
competent  to  perform  the  duties  of  an 
operator  safely  by  keeping  a  record  with 
the  name  of  the  trainee,  the  dates  of  the 
training,  and  the  signature  of  the  person 
performing  the  training  or  evaluation. 
OSHA  also  proposed  that  the  employer 
retain  the  training  materials  and  course 
outline  and,  if  the  training  was 
conducted  by  an  outside  trainer,  the 
name  and  address  of  the  trainer. 

OSHA  has,  in  this  final  standard, 
switched  the  order  of  the  paragraphs  on 
Certification  and  Avoidance  of 
Duplicative  Training.  It  is  more  logical 
to  complete  all  elements  of  the  training 
program  before  reaching  the 
requirement  to  certify  that  training  has 
been  provided.  Accordingly,  the 
Certification  paragraph  in  the  final  rule 
is  in  paragraph  (1)(6)  and  the  Avoidance 
of  Duplicative  Training  is  at  paragraph 
(1)(5). 

There  was  considerable  comment  on 
the  proposed  certification  requirements. 
(See  Exs.  7-13.  7-14.  7-16,  7-19,  7-21. 
7-25.  7-26,  7-27,  7-34,  7-39,  7-^0,  7- 
44,  7-47,  7-57.  7-58,  7-59,  7-62.  7-67. 
7-69.  7-71,  11-3.  11-5.  11-6,  11-10, 
11-12,  11-14.  11-15,  11-18,  11-24,  11- 
27. 11-28.  11-29, 11-30, 11-31,  11-32, 
11-36,  11-37,  11-44,  28,  29,  Tr.  pp.  25, 
51,  56. 102. 122. 155. 178. 203. 308, 321, 
335.  341-344,  385.  408,  423.) 

Some  commenters  pointed  out  that 
maintaining  written  certification 
records,  particularly  of  training, 
provides  a  good  means  of  measuring 
compliance  with  a  standard.  They 
pointed  out  that  many  conscientious 
employers  already  maintain  records  of 
employee  training.  For  example,  one 
commenter  (Ex.  7-39)  stated: 

Subparagraph  (1)(5)  requires  employers  to 
certify  that  each  operator  has  been  trained  or 
evaluated.  Since  training  for  training's  sake 
should  never  be  the  focus  of  a  training 
standard,  and  since  keeping  such 
documentation  will  not  make  some  a  safer 
driver,  CMA  believes  that  OSHA  should 
require  the  employer  to  document  the 
verification  of  the  knowledge  and  skill  of  the 
forklift  operator.  Consistent  with  the  above, 
CMA  recommends  that  the  documentation 
include:  (1)  the  authorized  operator's  name 
and  personal  identifier;  (2)  the  date  of 
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verification;  (3)  a  reference  to  the  verification 
method;  and  (4)  the  name  of  the  verifier  and 
personal  identifier.  The  verifier  should  not  be 
required  to  be  signed  because  this  prevents 
the  use  of  electronic  filing. 

A  second  commenter  (Ex.  11-3) 
stated: 

;   In  addition,  OSHA  requested  specific 
comments  on  the  collection  of  information 
requirement  propKJsed  in  1910.178(1)(5) 
v*rhich  requires  employers  to  prepare  and 
maintain  a  record  to  certify  that  employees 
have  been  trained  and  evaluated  as  required 
by  the  propKJsed  standard.  Bell  Atlantic 
provides  a  four  (4)  hour  training  program  to 
approximately  300  employees  who  operate 
powered  industrial  trucks,  at  a  cost  of  $224 
per  trainee,  total  training  costs  =  $67,200. 
This  training  is  documented  on  the 
employee's  training  record  and  maintained  in 
their  personnel  file.  Bell  Atlantic  fully 
supports  the  use  of  electronic  collection  and 
submission  of  information  wherever  possible. 

One  hearing  participant  (Tr.  p.  423) 
stated: 

Training  records  are  an  important  tool  for 
lodustries.  It  has  been  proven  time  and  time 
again  that  analyzing  prior  training  records 
before  conducting  refresher  training  will 
enable  companies  to  identify  employee 
conceptions  of  existing  safety  rules  and 
standard  operating  procedures. 

Some  commenters  agreed  with  the 
heed  to  maintain  records,  but  suggested 
that  the  requirement  for  a  signature  be 
deleted  so  it  would  be  easier  to 
computerize  the  records.  (See  Exs.  7-13, 
7-21,  7-26,  7-27,  7-39,  7-40,  7^7,  7- 
59,  7-69.)  OSHA  agrees  with  these 
commenters  and,  accordingly,  has 
changed  the  wording  of  this  provision  of 
the  final  rule  to  indicate  that  the 
identity  of  the  person  performing  the 
training  and  evaluation  is  sufficient;  a 
signatiu^  is  not  required.  In  addition, 
the  final  rule  has  substantially 
streamlined  the  proposed  certification 
requirements,  reducing  the  number  of 
items  needing  to  be  certified,  and 
eliminating  the  requirement  to  maintain 
training  materials,  cotuse  outlines,  and 
other  information  when  outside  trainers 
are  relied  on. 

Some  commenters  questioned  the 
Irieed  for  the  employer  to  retain  written 
records  of  the  training  on  the  grounds 
that  the  purpose  of  training  is  to  prepare 
the  trainee  to  operate  a  powered 
industrial  truck  in  a  safe  manner  and 
that  observing  that  the  operator  is 
driving  safely  should  be  sufficient.  For 
example,  one  commenter  (Ex.  11-14) 
said: 

These  requirements  will  be  a  tremendous 
iburden  to  builders,  especially  small  builders, 
who  are  already  overwhelmed  by  onerous 
lexisting  recordkeeping  requirements.  This 
:new  request  for  information  from  the 
employer  seems  inappropriate  considering 
the  recent  inquiries  by  OSHA  about  ways  to 


reduce  the  paperwork  burden  on  employers. 
Why  mandate  these  requests  for  information 
now  when  they  will  most  likely  be  identified 
at  a  later  date  as  a  source  of  unnecessary 
paperwork? 

OSHA  has  been  responsive  to  this 
comment.  The  Agency  believes  that  the 
fined  rule's  certification  requirements 
will  provide  the  assurance  necessary 
that  the  operator  has  been  trained  and 
evaluated,  as  required  by  the  standard. 
However,  in  response  to  those  who  felt 
that  some  of  the  recordkeeping  was 
unnecessary,  OSHA  has  eliminated  the 
requirement  for  employers  to  maintain 
training  mMerials  and  information  from 
outside  trainers.  OSHA  believes  that  the 
certification  required  by  the  final  rule  is 
sufficient  written  evidence  that  the 
training  and  evaluation  required  by  the 
standard  has  occiured. 

7.  Dates— Paragraph  (1)(7) 

The  proposal  did  not  include  start-up 
dates.  There  are  approximately  1.5 
million  powered  industrial  truck 
operators,  and  there  is  substantial 
turnover  among  these  operators. 
Consequently,  employers  will  need  a 
reasonable  period  of  time  to  implement 
the  training  and  evaluation  required  by 
this  final  rule.  There  were  a  few 
comments  on  start-up  dates  ranging 
fi-om  immediately  to  three  years.  The 
period  OSHA  has  chosen  is  based  on  its 
experience  in  implementing  other  safety 
standards. 

The  table  in  the  final  rule  sets  out  the 
operator's  employment  status,  and  when 
the  initial  training  and  evaluation  of 
operators  must  be  completed.  OSHA 
finds  that  the  use  of  a  table,  rather  than 
several  written  requirements,  increases 
clarity  and  avoids  confusion. 

/.  Appendix 

OSHA  has  included  a  non-mandatory 
appendix  in  the  final  rule.  Appendix  A 
provides  guidance  to -employers  and 
employees  on  understanding  the  basic 
principles  of  truck  stability.  The 
information  contained  in  diis  appendix 
is  not  intended  to  provide  an  exhaustive 
explanation;  rather,  it  is  intended  to 
introduce  basic  concepts  that  the 
employer  may  use  in  developing  and 
implementing  a  training  program.  The 
material  in  the  appendix  does  not  add 
to  or  reduce  any  of  the  mandatory 
requirements  of  these  standards. 

OSHA  proposed  a  non-mandatory 
Appendix  A  that  contained  lists  of 
training  topics  and  other  guidance  and 
was  primeuily  based  on  the  current 
consensus  standard,  ASME  B56. 1—1993. 
Because  most  of  the  information  in 
proposed  Appendix  A  is  included  in  the 
final  rale  itself  at  paragraph  (1)(3), 


OSHA  has  not  included  proposed 
Appendix  A  in  the  final  rule. 

The  appendix  proposed  as  Appendix 
B  is  retained,  and  has  been  designated 
Appendix  A  in  the  final  rule. 

K.  Statement  of  Reasons  for  Publishing 
This  Standard  in  Lieu  of  the  National 
Consensus  Standard 

In  accordance  with  section  6(b)(8)  of 
the  OSH  Act,  the  National  Technology 
Transfer  and  Advancement  (NTTAA) 
and  OMB  circular  A-119,  which 
implements  the  NTTAA,  OSHA  has 
reviewed  the  voluntary  consensus 
standard,  Safety  Standard  for  Low  Lift 
and  High  Lift  Trucks  (ASME  B56.1- 
1993),  and  has  made  extensive  use  of  it 
in  developing  its  final  rule.  Where  there 
are  differences  between  OSHA's 
standard  and  the  consensus  standard, 
they  are  based  on  several 
considerations.  First,  the  Agency  bases 
its  standards  on  the  rulemaking  record. 
Second,  voluntary  consensus  standards 
are  not  always  written  with  enforcement 
in  mind.  Third,  the  consensus  standard 
contains  more  detail  than  is  necessary 
in  an  OSHA  standard.  OSHA  has 
developed  a  final  rule  that  is  flexible 
and  protective,  as  well  as  performance- 
based.  For  these  reasons,  the  Agency 
finds  that  the  final  rule  better  effectuates 
the  purposes  of  the  Act  than  the 
consensus  standard. 

IX.  Statutory  Considerations 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  (OSH)  Act  authorizes 
"the  Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce,"  and 
section  5(a)(2)  provides  that  "each 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

OSHA  considers  a  standard  to  be 
"reasonably  necessary  or  appropriate" 
v«thin  the  meaning  of  section  3(8)  if  it 
meets  the  following  criteria:  (1)  The 
standard  will  substantially  reduce  a 
sig/iificant  risk  of  material  harm;  (2) 
compfiance  is  technologically  feasible 
in  the  sense  that  the  protective  measures 
being  required  already  exist,  can  be 
brought  into  existence  with  available 
technology,  or  can  be  created  with 
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technology  that  can  reasonably  be 
developed;  (3)  compliance  is 
economically  feasible  in  the  sense  that 
industry  can  absorb  or  pass  on  the  costs 
without  major  dislocation  or  threat  of 
instabihty;  and  (4)  the  standard  is  cost 
effective  in  that  it  employs  the  least 
expensive  of  equally  protective 
measures  capable  of  reducing  or 
eliminating  significant  risk. 

Additionally,  safety  standards  that 
differ  from  national  consensus 
standards  must  better  effectuate  the 
Act's  protective  purpose  than  the 
corresponding  national  consensus 
standards,  must  be  compatible  with 
prior  agency  action,  must  be  responsive 
to  significant  comment  in  the  recoriT, 
and,  to  the  extent  allowed  by  statute, 
must  be  consistent  with  applicable 
Executive  Orders.  OSHA  believes  that 
applying  these  criteria  results  in 
standards  that  provide  a  high  degree  of 
worker  protection  without  imposing  an 
undue  burden  on  employers.  (See  the 
discussion  of  60  FR  13796-13799, 
March  14,  1995,  for  a  detailed  analysis 
of  the  case  law.) 

As  discussed  in  various  places  in  this 
preamble,  OSHA  has  determined  that 
the  operation  of  powered  industrial 
trucks  by  untrained  or  inadequately 
trained  operators  poses  significant  risks 
to  employees.  There  have  been,  on 
average.  101  fatahties  and  94,570 
injuries  aimually  due  to  unsafe  powered 
industrial  truck  operation.  OSHA 
estimates  that  compliance  with  these 
revised  training  requirements  for 
powered  industrial  truck  operators  will 
prevent  approximately  11  fatalities  and 
9,422  injuries  aimually.  This  constitutes 
a  substantial  reduction  in  the  significant 
risk  of  material  harm  currently  posed  to 
these  employees. 

There  are  no  technological  obstacles 
to  compliance  with  the  final  rule.  There 
are  currently  training  requirements  for 
powered  industrial  truck  operators  in 
general  industry  (§  1910.178(1)),  in 
construction  (§  1926.602(c)(1) 
(vi))(adopted  by  reference),  and  in  the 
marine  cargo  handling  industries 
(§§  1917.27(a)  and  1918.98(a) 
(requirements  for  all  vehicle  operators)). 
Shipyard  employment  is  covered  by  the 
general  industry  standard.  The  final  rule 
merely  specifies  in  more  detail  what  is 
to  be  taught  to  powered  industrial  truck 
operators  and  requires  the  employer  to 
retrain  operators  when  workplace 
conditions,  other  changes,  or  accidents 
or  near-misses  indicate  that  such 
retraining  is  necessary,  and  to  institute 
effective  evaluation  measures  to  ensure 
continued  safe  vehicle  operation.  In 
many  companies,  the  vehicle  operator's 
training  and  periodic  evaluations 


required  by  the  standard  have  already 
been  implemented. 

OSHA  also  concludes  that  compliance 
is  economically  feasible  because,  as 
documented  in  the  Final  Economic 
Analysis,  all  regulated  sectors  can 
readily  absorb  or  pass  on  compliance 
costs.  OSHA  estimates  total  annualized 
costs  of  $16.9  million,  a  cost  that 
imposes  only  a  negligible  impact  of 
0.0002  percent  of  sales  and  less  than 
0.01  percent  of  pretax  profits  on  firms 
in  the  regulated  industries. 

No  industry  segment  or  subsegment 
will  experience  substantial  economic 
impact.  The  largest  impact  for  any  two- 
digit  SIC  is  0.0014  percent  of  sales  or 
0.021  percent  of  pretax  profits  and  for 
the  small  business  component  of 
affected  SICs,  the  largest  impact  is  0.001 
percent  of  sales  or  0.024  percent  of 
pretax  profits.  Because  of  the  large 
amount  of  data  supplied  by  the 
Industrial  Truck  Association,  OSHA  has 
been  able  to  prepare  an  analysis  at  the 
three-digit  SIC  level.  No  significant 
impacts  were  found  at  any  level. 
Consequently,  the  new  standard  is 
determined  to  be  economically  feasible 
for  firms  in  affected  industries. 

The  standard's  costs  and  compliance 
requirements  are  reasonable,  amounting 
to  approximately  $16.9  million  per  year. 
An  estimated  11  fatahties  and  9422 
injuries  will  be  averted  per  year  by 
compliance  with  the  standard. 

As  discussed  above,  many  of  the 
provisions  of  the  final  standard  are 
based  on  the  training  provisions  of  the 
current  ASME  consensus  standard 
(ASME  B56.1-1993).  Pursuant  to  section 
6(b)(8)  of  the  OSH  Act,  OSHA  has 
explained  why  the  provisions  of  the 
final  rule  that  differ  from  the  ASME 
standard  better  effectuate  the  purpose  of 
die  Act. 

Conclusion 

This  final  powered  industrial  truck 
standard,  like  other  safety  standeirds,  is 
subject  to  the  constraints  of  section  3(8) 
of  the  OSH  Act,  and  must  be 
"reasonably  necessary*  or  appropriate  to 
provide  safe  or  healthful  employment 
and  places  of  employment." 

The  Agency  concludes  that  allowing 
an  untrained  or  poorly  trained  employee 
to  use  a  powered  industrial  truck  poses 
significant  risks,  both  to  the  operator 
and  to  other  workers  in  the  vicinity  of 
the  truck.  To  protect  employees  from 
those  risks,  it  is  necessary  to  require  that 
only  properly  trained  employees  operate 
these  vehicles.  OSHA  has  determined 
that  compliance  with  this  operator 
training  standard  is  technologically 
feasible  because  many  companies 
currently  offer  the  type  of  training  that 
this  standard  requires.  OSHA  also 


concludes  that  compliance  is 
economically  feasible,  because,  as 
documented  by  the  Final  Economic 
Analysis  (Ex.  38),  all  regulated  sectors 
can  readily  absorb  or  pass  on  initial 
compliance  costs  while  realizing 
substantial  benefits.  In  addition  to 
reducing  fatalities  and  injuries,  the 
Agency  believes  that  compliance  with 
the  powered  industrial  truck  training 
requirements  will  result  in  substantial 
cost  savings  and  productivity  gains  at 
facilities  that  use  powered  industrial 
trucks,  as  discussed  below. 

As  detailed  in  OSHA's  March  14, 
1995  notice  (60  FR  13799),  in  the 
January  30,  1996  notice  (61  FR  3092  and 
3094),  in  this  preamble,  and  in  the  Final 
Economic  Analysis,  the  standard's  costs, 
benefits,  and  compliance  requirements 
are  consistent  with  those  of  other  OSHA 
safety  standards. 

X.  Summary  of  the  Final  Economic 
Analysis,  including  the  Regulatory 
Flexibility  Analysis 

Introduction 

The  OSH  Act  requires  OSHA  to 
demonstrate  the  technical  and  economic 
feasibility  of  its  rules.  Executive  Order 
12866  and  the  Regulatory  Flexibihty  Act 
require  Federal  agencies  to  analyze  the 
costs,  benefits,  and  other  consequences 
and  impacts,  including  small  business 
impacts,  of  their  rules.  Consistent  with 
these  requirements,  OSHA  has  prepared 
a  Final  Economic  Analysis  (FEA)  to 
accompany  the  final  standard  being 
published  today.  The  final  powered 
industrial  truck  operator  training 
requirements  will  supplement  and 
expand  on  the  minimal  training 
requirements  previously  found  in 
OSHA's  general  industry  standard  (29 
CFR  1910.178(1))  and  will  also  apply  to 
powered  industrial  truck  operators  in 
the  marine  cargo  handling  and 
construction  industries. 

It  has  been  determined  that  this  is  an 
economically  significant  regulatory 
action  under  E.O.  12866,  and  a  major 
rule  under  the  Congressional  Review 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
Accordingly,  OSHA  has  provided  OIRA 
with  an  assessment  of  the  costs,  benefits 
and  alternatives,  as  required  by  section 
6(a)(3)(C)  of  E.O.  12866.  which  is 
summarized  below. 

This  economic  analysis  includes  a 
description  of  the  industries  affected  by 
the  standard,  an  assessment  of  the 
benefits  attributable  to  adoption  of  the 
final  standard,  a  determination  of  the 
technological  feasibility  of  the 
standard's  provisions,  an  estimate  of  the 
costs  of  compliance,  a  determination  of 
the  economic  feasibility  of  compfiance 
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with  the  final  provisions,  and  an 
analysis  of  the  economic  and  other 
impacts  of  the  final  rule  on 
establishments,  including  small 
establishments,  in  the  affected 
industries.  For  a  full  discussion  of  the 
data,  analysis,  and  results  presented  in 
this  summary,  see  the  Final  Economic 
Analysis  in  this  rulemaking  docket  [Ex. 
38). 

Affected  Industries 

Using  powered  industrial  truck  sales 
data  provided  by  the  Industrial  Truck 
Association  (ITA),  OSHA  estimates  that 
there  are  998,671  industrial  trucks  in 
use  in  industries  covered  by  the  final 
standard.  These  industries  include  the 
agricultural  services  segment  (SIC  07)  of 
the  agricultural  industry,  the  oil  and  gas 
extraction  segment  of  the  mining 
industry  (which  are  covered  by  OSHA's 
general  industry  standards),  the 
construction  sector  (SICs  15-17), 
manufacturing  (SICs  20-39),  the 
transportation  and  utilities  sectors  (SICs 
41-49),  the  wholesale  and  retail  sectors 
(SICs  50-59),  the  finance,  insurance, 
and  real  estate  sectors  (SICs  60-67),  and 
the  services  sectors  (SICs  70-89). 
Industries  with  the  largest  nujnber  of 
powered  industrial  trucks  include 
wholesale  trade-non-durable  goods  (SIC 
51),  with  an  estimated  127,259  powered 
industrial  trucks,  and  food  and  kindred 
products  (SIC  20),  with  an  estimated 
82,144  such  trucks.  The  construction 
and  marine  cargo  handling  (SIC  4491) 
sectors  are  estimated  to  have  about 
46,456  and  3,243  powered  industrial 
trucks,  respectively. 

This  final  OSHA  stemdard  covers 
workers  who  operate  powered  industrial 
trucks.  This  includes  operators  using 
these  vehicles  in  the  general  industry, 
construction,  and  maritime  sectors 
(including  shipyards,  marine  terminals, 
and  longshoring  operations).  The 
population-at-risk  in  powered  industrial 
truck  accidents  consists  primarily  of  the 


operators  of  these  trucks.  Operators  of 
powered  industrial  trucks  include 
workers  employed  as  designated  truck 
operators  as  well  as  those  who  might 
operate  powered  industrial  trucks  as 
part  of  another  job.  These  alternate  users 
of  powered  industrial  trucks  include 
shipping  and  receiving  clerks,  order 
pickers,  maintenance  personnel,  and 
general  temporary  workers.  Non-driving 
workers  such  as  warehouse  personnel, 
material  handlers,  laborers,  and 
pedestrians  who  work  on  or  are  present 
in  the  vicinity  of  powered  industrial 
trucks  are  also  injured  and  killed  in 
powered  industrial  truck  accidents. 

OSHA  estimates  that  approximately 
1.5  million  workers  are  employed  as 
industrial  truck  operators  in  the 
industries  covered  by  this  rule. 
Industries  with  the  largest  number  of 
operators  include  wholesale  trade  (SIC 
51),  writh  190,889  operators,  and  food 
and  kindred  products  (SIC  20),  with 
123,215  operators.  OSHA  estimates  that 
there  are  69,684  and  12,973  powered 
industrial  truck  operators  in  the 
construction  and  marine  cargo  handling 
sectors,  respectively. 

Technological  Feasibility 

OSHA  could  not  identify  any 
requirement  in  the  final  standard  that 
raises  technological  feasibility  problems 
for  establishments  that  use  industrial 
trucks.  On  the  contrary,  there  is 
substantial  evidence  that  establishments 
can  achieve  compliance  with  all  of  the 
final  rule's  requirements  using  existing 
methods  and  equipment.  In  addition, 
the  standard  introduces  no 
technological  requirements  of  any  type. 
Therefore,  OSHA  has  concluded  that  the 
standard  is  technologically  feasible  for 
firms  in  all  affected  sectors. 

Costs  of  Compliance 

This  final  industrial  truck  operator 
training  standard  expands  the  training 
of  truck  operators  already  required  by 
OSHA's  existing  standards  (29  CFR 


1910.178(1),  1917.27(a),  1918.98(a),  and 
1926.602(c))  to  include  information  on 
operating  trucks  safely  and  on  warnings 
appropriate  to  the  type  of  truck  used, 
the  specific  hazards  found  in  the 
workplace  where  the  truck  will  be 
operated,  and  the  requirements  of  this 
standard.  Additionally,  the  final 
standard  requires  employers  to  monitor 
the  performance  of  industrial  truck 
operators  through  a  triennial  evaluation 
and  to  provide  refresher  training  when 
this  evaluation,  or  other  events,  suggest 
that  such  training  is  needed. 

OSHA  estimates  the  annual  cost  of 
compliance  with  the  final  standard  to  be 
about  $16.9  million  for  all  affected 
estabhshments  in  all  covered  industries. 
Table  1 1  outlines  the  annual  costs  by 
each  sector  affected  by  the  final 
standard.  Industry  sectors  with  the 
higb.est  estimated  annualized 
compliance  costs  are  manufacturing, 
vdth  annual  costs  of  $8.3  million,  and 
wholesale  and  retail  trade,  with  annual 
costs  of  $4.5  million.  The  annual  costs 
of  compliance  for  the  construction  and 
marine  cargo  handling  sectors  ere 
estimated  to  be  $1.0  and  $0.2  milUon, 
respectively.  Existing  industry  practice 
was  taken  into  consideration  when 
calculating  costs,  i.e.,  where  employers 
have  already  voluntarily  implemented 
practices  that  would  be  required  by  the 
final  standard,  no  cost  for  these 
practices  is  attributed  to  the  standard. 

These  estimates  of  the  costs  of 
compliance  are  lower  than  was  the  case 
for  the  proposed  standard.  The  lower 
costs  principally  result  from  a  change  to 
the  final  rule  that  permits  evaluations  of 
opei^tors  to  be  performed  once  every 
three  years  rather  than  once  every  year, 
as  proposed.  Other  minor  changes  to  the 
standard  also  will  result  in  lower  costs 
and  improved  compliance,  such  as 
simplified  certification,  and  these  are 
discussed  above  in  this  Preamble  as 
well  as  in  the  full  FEA. 


Table  i  1  .—Estimated  Annualized  Compliance  Costs  for  the  Final  Industrial  Truck  Operator  Training 

Standard,  by  Provision  and  Industry 


Industry  sector 


Initial  training 


Triennial  eval- 
uation 


Refresher 
training 


Total  annual 
cost 


Agriculture 

Mining— Oil  and  Gas  Extraction  (SIC  13)  

Construction 

Manufacturing  

Transportation  and  Utilities  except  SIC  4491    ... 
Longshoring  and  Marine  Terminals  (SIC  4491) 

Wholesale  and  Retail  Trade 

Finance,  Insurance,  &  Real  Estate  

Services 

Total ; 


513,023 
21 ,667 

706,888 
6,061 ,548 
1,454,997 

157,261 

3,282,343 

47,594 

626.186 
2,371,500 


$3,788 

6,302 

205,607 

1 ,763.078 

423.204 

58.810 

954,711 

13,843 

182,134 

3,611.478 


S940 

1.564 

51,031 

437.594 

105.039 

11.353 

236.958 

3.436 

45.205 

893.121 


SI  7.751 

29.533 

963.527 

8.262.220 

1.983.241 

227,424 

4,474,012 

64.873 

853.525 

16.876,105 


Source:  US  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis,  1997. 

Costs  are  annualized  over  10  years  at  a  7  percent  discount  rate  (annualization  factor  0.1424). 
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Note;  totals  may  not  add  due  to  rounding. 


Many  commenters  (see,  e.g.,  Exs.  11- 
3. 11-21,  7-60)  to  the  record  stated  that 
the  Agency  had  underestimated  the 
costs  of  the  standard.  In  most  cases, 
these  commenters  failed  to  note  that 
about  75  percent  of  affected 
establishments  currently  provide 
training  that  is  equivalent,  or  nearly 
equivalent,  to  that  required  by  the  final 
standard.  The  Agency's  estimate  of  5.5 
hours  for  initial  training  was  within 
ranges  provided  by  several  commenters 
(4  hours.  Bell  Atlantic,  Ex.  11-3;  8 
hours,  Tennessee  Valley  Authority,  Ex. 
11-21  and  Monaco  Group,  Inc.,  Ex.  7- 
60). 

Many  commenters  also  questioned  the 
utility  of  the  annual  evaluations 
proposed  by  OSHA,  and  several 
suggested  that  triennial  evaluations  of 
operator  competence  would  be 
sufficient  (see,  e.g.,  American  Society  of 
Safety  Engineers,  Ex.  11-5;  U.S.  Small 
Business  Administration,  Ex.  7-41;  and 
International  Brotherhood  of  Teamsters, 
Ex.  11-18).  The  Agency  has  required 
trieimial  evaluations  in  the  final 


standard.  Similarly,  many  commenters 
stated  that  the  proposed  certification 
requirements  were  unduly  burdensome 
(see,  e.g..  National  Association  for  Home 
Builders,  Ex.  11-14;  Storax,  Ex.  7-9;  and 
Air  Transport  Association,  Ex.  7—40). 
Several  commenters  objected  to  the 
requirement  for  a  signature  on  the 
certification,  noting  that  requiring  a 
signature  would  mean  that  the  form 
could  not  be  handled  electronically 
(Union  Electric,  Ex.  11-18;  Edison 
Electric  Institute,  Ex.  7-44,  for 
example).  In  response  to  these 
comments,  the  final  standard  does  not 
require  a  signature  for  training 
certification  and  contains  a  much 
simpler  certification  than  the  one 
proposed,  including  only  the  operator's 
name,  date  of  evaluation  or  training,  and 
name  of  trainer. 

Benefits 

An  estimated  101  fatahties  and  94,570 
injuries  are  caused  annually  by 
industrial  truck-related  accidents.  As 
presented  in  Table  12,  OSHA  estimates 
that  compliance  with  the  final  standard 


by  establishments  in  all  covered 
industries  will  avert  11  of  these 
fatalities  and  9,422  injuries  per  year. 
These  fataUties  and  injuries  are  in 
addition  to  the  lives  saved  and  injuries 
prevented  by  OSHA's  existing  powered 
industrial  truck  operator  training 
requirements,  i.e.,  they  represent  only 
the  incremental  benefits  of  the  new 
requirements.  Estimates  of  benefits  fi-om 
the  Final  Economic  Analysis  are  based 
on  both  general  industry  (including 
shipyards)  and  construction  data,  which 
were  analyzed  separately  in  the 
respective  pubfished  proposals.  In 
addition,  the  data  sources  for  the  Final 
Economic  Analysis  were  expanded  to 
include  far  more  data  than  were 
available  for  the  preliminary  regulatory 
analysis  pubUshed  with  the  proposed 
standard.  For  example,  estimates  of  the 
injuries  potentially  avoided  as  a  result 
of  the  final  rule  are  based  on  a  national 
source  (Bureau  of  Labor  Statistics' 
"Survey  of  Occupational  Injuries  and 
Illnesses")  rather  than  on  data  from  only 
one  state  (Cafifomia). 


Table  12.— Number  of  Fatalities  and  Injuries  Judged  to  Be  Potentially  Averted  Annually  by  Compliance 

With  the  Final  Powered  Industrial  Truck  Training  Standard 


Sector 


Agriculture — Agricultural  Services  

Mining— Oil  and  Gas  Extraction  !!!.".."!."."!.!!!!!."!!!! 

Construction !!!!!!!."!!!!."!!! 

Manufacturing  !!!!"!!!!!!!!!!!!!!!" 

Transportation,  Communications,  arid  Utilities  except  Longshoring  arid  Ma^ 

rine  Tenminals  

Longshoring  and  Marine  Terminals 

Wholesale  and  Retail  Trade !.!.""!!."."!!!!!!!!"!!..""!!!!!!""! 

Finance,  Insurance,  and  Real  Estate 

Services !"!!!."!!!!!!!!!!!!. 

All  Covered  Industries  


Total  number 
of  powered  in- 
dustrial truck 
fatalities 


0 

1 

16 

35 

16 
3 

23 
0 

7 
101 


Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis.  1997 


Estimated 
number  of  fa- 
talities poten- 
tially averted 
by  compliance 
with  the  final 

standard 


0 
0 
2 
4 

2 

0 
2 
0 

1 
11 


Total  number 
of  powered  in- 
dustrial truck 
injuries 


47 

0 

2.380 

44,976 

10,698 

275 

31.649 

79 

4,466 

94,570 


Estimated 
number  of  in- 
juries poten- 
tially averted 
by  compliance 
with  the  final 

starKJard 


5 

0 

237 

4.481 

1.066 

27 

3.153 

8 

445 

9.422 


OSHA  has  also  adopted  a  more 
conservative  methodology  for  estimating 
the  number  of  fatalities  and  injuries  that 
could  be  prevented  by  the  final 
standard.  This  approach  explains  why 
the  estimates  of  hves  saved  and  injuries 
averted  are  lower  than  those  projected 
in  the  PreUminary  Regulatory  Impact 
Analysis.  Based  on  pubUshed  reports, 
the  Agency  had  estimated  in  the 
proposal  that  44  to  77  percent  of 
accidents  could  be  avoided  by 
comphance  with  the  Agency's  proposed 
rule.  OSHA  has  since  decided  that  a 
more  conservative  estimate  of  25 


percent  of  accidents  more  accurately 
reflects  the  percentage  of  accidents  that 
will  be  averted  by  compliance  with  the 
final  standard.  This  25  percent 
reduction  in  fatalities  applies  to  the 
Agency's  estimated  42  fatalities  each 
year  that  are  potentially  preventable, 
which  results  in  an  estimated  11 
fatalities  avoided  each  year  imder  the 
final  standard. 

The  Agency  has  also  included 
estimates  of  the  direct  cost  savings,  or 
economic  benefits,  that  occur  when 
accidents  are  avoided.  These  economic 
benefits,  include  the  savings  in  medical 


costs,  value  of  lost  output,  savings  in 
administrative  costs  of  workers' 
compensation  claims,  and  indirect  costs 
to  employers  associated  wdth  injuries  to 
employees.  OSHA  estimates  that  the 
value  of  the  direct  cost  savings 
associated  with  these  final  rules  is  $83 
miUion  per  year.  This  estimate  of  cost 
savings  considers  only  those  powered 
industrial  truck-related  injuries  that 
involve  lost  workdays,  and  thus  is  a 
substantial  underestimate  of  the 
standard's  true  benefits. 


DMPLIANCE 
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The  final  standard  will  also  reduce 
accident-related  property  damage  and 
litigation  costs.  OSHA  finds  that  the 
improved  training  required  by  the  final 
standard  will  reduce  property  damage 
by  an  estimated  $52  million  annually. 

No  economic  benefits  or  savings  are 
calculated  either  for  avoiding  loss  of  life 
or  for  the  pain  and  suffering  of  injured 


workers.  This  means  that  the  benefits 
presented  here  substantially 
underestimate  the  benefits  of  this  rule. 

Economic  Impacts  and  Regulatory 
Flexibility  Analysis 

OSHA  has  assessed  the  potential 
economic  impacts  of  compliance  with 
the  final  standard  and  has  determined 


that  the  standard  is  economically 
feasible  for  firms  in  all  covered  industry 
groups.  On  average,  the  annualized 
compliance  costs  of  the  standard 
amoxmt  only  to  0.0001  percent  of  the 
sales  and  less  than  0.01  percent  of 
pstimated  pre-tax  income  for  affected 
firms  (Table  13). 
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Table  13 
Economic  Impact  of  the  Final  Powered  ladustrial  Truck  Operator  Training  Standard 
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Cria.plin.1 

ShipmMi.  Racapis 

Arnualiiad 

Costs 

Pl»4x 

Coaaasi 

orSakss 
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These  figures  suggest  that  even  under 
the  worst-case  assumption  of  no  cost 
pass-through,  prices  would  be  little 
affected  by  the  standard.  The  two-digit 
industry  sectors  with  the  highest  costs 
of  compliance,  trucking  and 
warehousing  (SIC  42)  and  water 
transportation  (SIC  44),  have  costs  of 
compliance  that  are  0.0013  and  0.0012 
percent  of  revenues  respectively.  The 
industry  with  the  greatest  reduction  in 
profits,  nondurable  goods  (SIC  51),  has 
a  reduction  in  profits  of  0.02  percent. 
Clearly,  such  potential  small  increases 
in  prices  and  reductions  in  profits  are 
economically  feasible,  and  the  Agency 
therefore  concludes  that  the  final 
standard  is  economically  feasible  for  all 
affected  industries. 

These  potential  economic  impacts 
overestimate  the  likely  economic  impact 
of  the  standard  because  they  do  not 
include  any  consideration  of  the 
economic  benefits  of  the  standard  that 
may  accrue  to  employers,  such  as 
reduced  worker  compensation  costs  and 
reduced  property  damage.  OSHA 
estimates  that  reduced  property  damage 
alone  would  be  sufficient  to  more  than 
offset  the  total  costs  of  the  standard.  In 
the  Preliminary  Regulatory  Impact 
Analysis  developed  in  support  of 
OSHA's  1995  proposal  [Ex.  2),  the 
Agency  examined  the  impact  of  the 
proposed  standard  on  different  sizes  of 
establishments.  Based  on  that  analysis, 
the  Agency  certified  that  the  proposed 


standard  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Upon  review 
of  comments  and  other  data  submitted 
to  the  record  of  this  rulemaking,  the 
Agency  has  analyzed  the  final  rule's 
impact  on  small  entities,  as  defined  by 
the  Small  Business  Administration 
(SBA)  and  in  accordance  with  the 
Regulatory  Flexibility  Act.  In  addition, 
in  order  to  ensure  that  the  smallest 
entities  are  not  significantly  impacted, 
the  Agency  also  performed  an  analysis 
of  impacts  on  the  smallest 
establishments,  i.e.,  those  with  fewer 
than  20  employees. 

The  impacts  of  the  standard  on  sales 
and  profits  did  not  exceed  1  percent  for 
small  firms  in  any  covered  industry, 
whether  the  analysis  used  the  SBA's 
definitions  or  the  fewer-than-20- 
employee  size  class  definition.  In  fact, 
the  largest  reduction  in  profit  in  any 
sector  was  0.024%  for  small  businesses 
in  trucking  and  warehouses  (SIC  42). 
Because  the  incremental  costs  of  the 
final  rule  are  primarily  related  to  the 
number  of  powered  industrial  truck 
operators  per  establishment,  the 
standard  does  not  have  a  differential 
impact  on  small  entities.  If  the  costs  of 
compliance  were  influenced  by 
economies  of  scale,  such  effects  would 
have  been  demonstrated  by  OSHA's 
analysis  of  the  smallest  firms,  i.e.,  those 
with  fewer  than  20  employees. 
However,  no  such  effects  were  seen. 


even  among  firms  in  this  smallest  size- 
class.  Therefore,  the  Agency  has  no 
reason  to  conclude  that  establishments 
or  firms  in  intermediate  size  groupings, 
i.e.,  those  in  the  range  between  20 
employees  and  the  employment  size 
cutoff  for  the  applicable  SIC-specific 
SBA  definition,  would  experience  larger 
impacts. 

Based  on  this  finding,  the  Agency 
certifies  that  the  final  Powered 
Industrial  Truck  Operator  Training 
standard  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  results  of  OSHA's  analysis  of  small 
business  impacts  on  firms  within  the 
SBA's  size  classifications  are  shown  in 
Table  14. 

Unfunded  Mandates 

The  final  Powered  Industrial  Truck 
Operator  Training  standard  has  been 
reviewed  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (U.S.C.  1501  et  seq.)  and 
Executive  Order  12875.  For  purposes  of 
the  UMRA  as  well  as  the  Executive 
Order,  the  Agency  certifies  that  the  final 
standard  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  or  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million  in  any  year. 
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Table  14 

Aaaul  Com  of  tkc  Flul  StaMlanb  far  Powered  IwlMtrial  Tr«ek  Operator  Traiaiac 

at  a  Pcrceat  of  Sales  aad  Profft  r«r  Saul  FlraH  at  Dcflacd  by  the  SaaH  Bwiaen  Adaiiaistratioa 
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stores 


Security  and  coomodiiy  brokers 

lasaranoe  carriers 
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151,202 
S180.4S9 
$110,387 
S861 
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J37.397 
S52J06 
S2I,528 
S29,526 
$79,992 
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$51,865 
$4,071 
S27.843 
$32,264 
$89,152 
$100,346 
$53,944 
$31,584 
$31,106 
$25,232 
$6,450 
$64,742 
$12,523 
$10,599 
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$13,914 
$30,662 
$6,926 
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$35,838 
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$7,686 
$2,866 
$1,433 
$654 
$I4<2 
$10,104 
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0.0000% 
0.0001% 
0.0000% 
00001% 
0.0000% 
00000% 
0.0000% 
0.0000% 
00000% 
0.0000% 
0.0000% 
0.0000% 
00000% 
00001% 
00002% 
J)  0001% 
0.0000% 
0.0000% 
0.0000% 
0.0000% 
00001% 
0.0000% 
00000% 
00000% 
0.0000% 
00002% 


NA 
0.007% 
0010% 
0001% 
0.002% 
0.008% 
0003% 
0.008% 
0003% 
0.00«% 
0.003% 
0.010% 
0.008% 
0.009% 
0.004% 
0004% 
0.002% 
0005% 
0.012% 
0.00«% 
0.007% 
0.003% 
0.007% 
0.003% 
0.004% 
0.001% 

o.oor% 

0009% 
0.023% 
0.019% 
0.003% 
0.000% 
0.012% 
0.000% 
0001% 
0.001% 
0.003% 
0.00t% 
0.004% 
0007% 
0.000% 
0.000% 
0.002% 
0.000% 
0.002% 
NA 
0000% 
0.000% 
NA 
NA 
0.000% 
0000% 
0.000% 
0.000% 
0.002% 
0.003% 
0002% 
0.000% 
0.001% 
0.000% 
0.000% 
0.001% 
0.001% 
0.000% 
0.000% 
0.000% 
0002% 


Xn.  ONfB  R 
Reduction  / 


^A^i^^L^Sr^  °''^*^'  °'*"»^"^  ^■*^  "^  "*^  Admiaiati«lion,  OflRce  of  Regulatory  Analysis,  1997. 
(a]  As  per  61  FR  3289.  Jaumy  31, 1996. 
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OSHA  standards  do  not  apply  to  State 
and  local  governments,  except  in  States 
that  have  voluntarily  elected  to  adopt  an 
OSHA  State  Plan.  Consequently,  the 
Powered  Industrial  Truck  Operators 
Training  rule  does  not  meet  the 
definition  of  a  "Federal 
intergovernmental  mandate"  (Section 
421(5)  of  the  UMRA  (2  U.S.C.  658(5]).  In 
addition,  the  Agency  has  concluded, 
based  on  review  of  the  rulemaking 
record,  that  few,  if  any,  of  the  affected 
employers  are  State,  local,  and  tribal 
governments. 

XI.  Environmental  Impact 

The  final  rule  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321,  et  seq.).  the 
regulations  of  the  Coimcil  on 
Environmental  Quality  (40  CFR  Part 
1500  through  1517),  and  the  Department 
of  Labor's  NEPA  procedures  (29  CFR 
part  11).  As  a  result  of  this  review, 
OSHA  has  determined  that  the  final 
standard  will  have  no  significant 
environmental  impact. 

XII.  OMB  Review  Under  the  Paperwork 
Reduction  Act 

This  final  rule  contains  collection  of 
information  requirements.  Under 
paragraph  (1)(6),  employers  are  required 
to  prepare  a  certification  record 
whenever  an  operator  has  received 
training  or  has  been  evaluated.  The 
certification  record  includes  the  name  of 
the  operator,  the  date  of  the  training  or 
evaluation,  and  the  identity  of  the 
person(s)  who  performed  the  training  or 
evaluation.  Paragraph  (1)(3)  requires 
initial  training  and  evaluation; 
paragraph  (1)(4)  establishes  conditions 
requiring  refresher  training  and 
evaluation  and  periodic  evaluations 
(once  every  three  years);  and  paragraph 
(1)(5)  requires  the  employer  to  evaluate 
the  adequacy  of  previous  training.  A 
certification  record  must  be  prepared 
whenever  one  of  these  activities  occurs. 

OMB  submitted  comments  on  the 
proposed  collections  of  information 
(paperwork)  (Exs.  L-39,  L-40)  for 
powered  industrial  truck  operator 
training.  OMB's  concerns  focused  on  the 
burden  associated  wdth  some  elements 
of  operator  training,  the  need  for  annual 
evaluations,  and  the  need  for 
comprehensive  certification 
requirements  contained  in  the  proposed 
rules.  The  final  rule  addresses  OMB's 
iconcems  and  greatly  reduces 
information  collection  burdens,  as 
jdiscussed  below. 

OSHA  received  109  written  comments 
Ion  the  proposed  rule,  along  with 
testimony  from  22  participants  at  the 
public  hearings.  There  was  significant 


opposition  to  the  paperwork  burdens 
associated  with  the  proposed  standard. 
Some  indicated  that  the  proposed 
requirements  were  too  extensive.  Others 
believed  that  they  were  a  necessary  tool 
to  make  the  training  program  effective. 
Based  on  its  review  of  this  information, 
OSHA  has  made  several  changes  that 
substantially  reduce  both  the  amount 
and  the  frequency  of  information 
collection,  but  retain  the  minimum 
necessary  for  an  effective  training 
program.  First,  OSHA  has  determined 
that  the  proposed  annual  evaluation  of 
opjerators  should  be  changed  to  triennial 
evaluation.  Second,  the  Agency  has 
eliminated  the  initial  evaluation  of 
employees  to  determine  their  training 
needs,  and  added  an  evaluation  of  the 
employee's  performance  after  receiving 
training.  Third,  OSHA  has  removed  the 
proposed  requirement  for  employers  to 
sign  training  and  evaluation  records. 
Finfdly,  OSHA  has  eliminated  the 
proposed  requirement  for  the  employer 
to  retain  training  materials.  Section  VDI 
of  this  Preamble  discusses  at  length  the 
record  evidence  on  these  provisions  and 
other  issues  relating  to  information 
collection. 

In  summary,  OSHA  estimates  that 
there  are  1,540,315  operators  of 
powered  industrial  trucks  in  the 
industries  covered  by  this  final  rule.  A 
total  of  759,571  hours  will  be  needed  for 
employers  to  comply  with  the 
information  collection  requirements  for 
training  and  evaluation  of  these 
employees  in  the  first  year,  and  543,860 
hours  in  each  subsequent  year.  These 
estimates  are  based  on  information  in 
OSHA's  Final  Economic  Analysis  for 
the  final  rule. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OSHA  requested  OMB  approval 
of  the  collection  of  information 
requirement  described  above.  On 
November  18. 1998,  the  Office  of 
Management  and  Budget  granted 
approval  of  the  information 
requirements  under  Office  of 
Management  and  Budget  Control 
Number  1218-0242. 

Xni.  state  Plan  Standards 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and  health 
plans  must  adopt  comparable  standards 
within  six  months  of  the  publication 
date  of  this  final  standard.  These  States 
are:  Alaska,  Arizona,  California, 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (for  State  and  local, 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico,  South 


Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a 
State  standard  is  promulgated.  Federal 
OSHA  will  provide  interim  enforcement 
assistance,  as  appropriate,  in  those 
States. 

XrV.  Federalism  and  Children's 
Executive  Order 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12875  (52  FR  58093,  Oct.  28, 1993) 
regEirding  Federalism.  The  orders 
require  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  states  prior 
to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

In  accordance  with  Executive  Order 
13045,  OSHA  has  evaluated  the 
environmental  safety  and  health  effects 
of  the  rule  on  children.  The  Agency  has 
determined  that  the  final  rule  will  have 
no  effect  on  children. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  State  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  State  can  avoid  preemption 
on  issues  covered  by  Federal  standards 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
When  such  standards  are  appUcable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 

The  Federal  standard  on  powered 
industrial  truck  operator  training 
addresses  hazards  that  are  not  unique  to 
any  one  State  or  region  of  the  country. 
Nonetheless,  States  with  occupational 
safety  and  health  plans  approved  under 
section  18  of  the  OSH  Act  will  be  able 
to  develop  their  own  State  standards  to 
deal  with  any  special  problems  that 
might  be  encountered  in  a  particular 
State.  Moreover,  because  this  standard 
is  written  in  general,  performance- 
oriented  terms,  there  is  considerable 
flexibihty  for  State  Plans  to  require,  and 
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for  affected  employers  to  use,  methods 
of  compliance  that  are  appropriate  to 
the  working  conditions  covered  by  these 
standards. 

In  brief,  these  rules  address  a  clear 
national  problem  related  to 
occupational  safety  and  health  in 
general  industry,  construction, 
shipyard,  and  the  marine  cargo- 
handling  industries.  Those  states  that 
have  elected  to  participate  under  section 
18  of  the  OSH  Act  are  not  preempted  by 
these  standards,  and  wall  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act  while 
ensuring  that  the  State  standards  are  at 
least  as  effective  as  the  Federal 
standard. 

XV.  List  of  Subjects 

29  CFR  part  1910 

Motor  vehicle  safety.  Occupational 
safety  and  health,  Transportation. 

29  CFR  part  1915 

Shipyards  industry,  Motor  vehicle 
safety.  Occupational  safety  and  health. 
Transportation. 

29  CFR  part  1917 

Marine  terminals.  Motor  vehicle 
safety.  Occupational  safety  and  health. 
Vessels. 

29  CFR  part  1918 

Longshoring,  Motor  vehicle  safety. 
Occupational  safety  and  health.  Vessels. 

29  CFR  part  1926 

Construction  industry.  Motor  vehicle 
safety.  Occupational  safety  and  health. 
Transportation. 


XVI.  Authority 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b),  8(c),  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653.  655,  657),  section  107  of  the 
Construction  Work  Hours  and  Safety 
Act  (Construction  Safety  Act)  (40  U.S.C. 
333),  section  41  of  the  Longshore  and 
Harbor  Workers  Compensation  Act  (33 
U.S.C.  941),  Secretary  of  Labor's  Order 
6-96  (62  FR  111),  and  29  CFR  part  1911, 
29  CFR  parts  1910,  1915,  1917. 1918, 
and  1926  are  amended  as  set  forth 
below. 


Signed  at  Wasliington.  DC.  this  17th  day  of 
November,  1998. 

Charles  N.  Jefifress, 

Assistant  Secretary  of  Labor. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 
[AMENDED] 

1.  The  authority  citation  for  subpart  B 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act.  29 
U.S.C.  653,  655,  657;  Walsh-Healey  Act,  41 
U.S.C.  35  et  seq.;  Service  Contract  Act  of 
1965,  41  U.S.C.  351  et  seq.;  Sec.  107,  Contract 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act),  40  U.S.C.  333;  Sec. 
41,  Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  941;  National 
Foundation  of  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq.;  Secretary  of  Labor's  Order 
No.  12-71  (36  FR  8754),  8-76  (41  FR  25059), 
9-83  (48  FR  35736),  1-90  (55  FR  9033),  or 
6-96  (62  FR  111),  as  applicable;  and  29  CFR 
Part  1911. 

2.  Section  1910.16  is  amended  by 
adding  new  paragraphs  (a)(2)(x)  and 
(b)(2)(xiv),  by  removing  the  word  "and" 
from  the  end  of  paragraph  (b)(2)(xii)  and 
by  removing  the  period  at  the  end  of 
paragraph  (b)(2)(xiii)(D)  and  adding  in 
its  place  a  semicolon  and  the  word 
"and"  as  follows: 

§1910.16    Longshoring  and  niarlne 
terminals. 

(a)  *  *  * 
(2)  *  *  * 
(x)  Powered  industrial  truck  operator 

training.  Subpart  N.  §  1910.178(1). 

(b)  *  *  * 
(2)  *  *  * 
(xiv)  Powered  industrial  truck 

operator  training.  Subpart  N. 

§1910.178(1). 

»         *         *         *         * 

3.  The  authority  citation  for  subpart  N 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657);  Secretary  of  labor's  Order  No  12- 
71  (36  FR  8754).  8-76  (41  FR  25059),  9-83 
(48  FR  35736),  1-90  (55  FR  9033)  or  6-96  (62 
FR  111),  as  applicable. 

Sections  1910.176.  1910.177. 
1910.178,  1910.179,  1910.180,  1910.181, 
and  1910.184  also  issued  under  29  CFR 
part  1911. 

4.  Section  1910.178  is  amended  by 
revising  paragraph  (1)  and  by  adding 
Appendix  A  at  the  end  of  the  section  to 
read  as  follows: 

§  1910.178    Powered  industrial  trucks. 

***** 

(1)  Operator  training. 
(1)  Safe  operation,  (i)  The  employer 
shall  ensure  that  each  powered 


industrial  truck  operator  is  competent  to 
operate  a  powered  industrial  truck 
safely,  as  demonstrated  by  the 
successful  completion  of  the  training 
and  evaluation  specified  in  this 
paragraph  (1). 

(iij  Prior  to  permitting  an  employee  to 
operate  a  powered  industrial  truck 
(except  for  training  purposes),  the 
employer  shall  ensure  that  each 
operator  has  successfully  completed  the 
training  required  by  this  paragraph  (1). 
except  as  permitted  by  paraeraph  (1)(5). 
(2)  Training  program  implementation. 
(i)  Trainees  may  operate  a  powered 
industrial  truck  only: 

(A)  Under  the  direct  supervision  of 
persons  who  have  the  knowledge, 
training,  and  experience  to  train 
operators  and  evaluate  their 
competence;  and 

(Bj  Where  such  operation  does  not 
endanger  the  trainee  or  other 
employees. 

(ii)  Training  shall  consist  of  a 
combination  of  formal  instruction  (e.g., 
lectiure,  discussion,  interactive 
computer  learning,  video  tape,  written 
material),  practical  training 
(demonstrations  performed  by  the 
trainer  and  practical  exercises 
performed  by  the  trainee),  and 
evaluation  of  thp  operator's  performance 
in  the  workplace. 

(iii)  All  operator  training  and 
evaluation  shall  be  conducted  by 
persons  who  have  the  knowledge, 
training,  and  experience  to  train 
powered  industrial  truck  operators  and 
evaluate  their  competence. 

(3)  Training  program  content. 
Powered  industrial  truck  operators  shall 
receive  initial  training  in  the  following 
topics,  except  in  topics  which  the 
employer  can  demonstrate  are  not 
applicable  to  safe  operation  of  the  truck 
in  the  employer's  workplace, 
(i)  Truck-related  topics: 

(A)  Operating  instructions,  warnings, 
and  precautions  for  the  types  of  truck 
the  operator  will  be  authorized  to 
operate; 

(B)  Differences  between  the  truck  and 
the  automobile; 

(C)  Truck  controls  and 
instrumentation:  where  they  are  located, 
what  they  do,  and  how  they  work; 

(D)  Engine  or  motor  operation; 

(E)  Steering  and  maneuvering; 

(F)  Visibility  (including  restrictions 
due  to  loading); 

(G)  Fork  and  attachment  adaptation, 
operation,  and  use  limitations; 

(H)  Vehicle  capacity; 

(I)  Vehicle  stability; 

(J)  Any  vehicle  inspection  and 
maintenance  that  the  operator  will  be 
required  to  perform; 

(K)  Refueling  and/or  charging  and 
recharging  of  batteries; 


Before  Decer 
After  Decemt 
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B  truck  and 


(L)  Operating  limitations; 

(M)  Any  other  operating  instructions, 
warnings,  or  precautions  listed  in  the 
operator's  manual  for  the  types  of 
vehicle  that  the  employee  is  being 
trained  to  operate. 
!  (ii)  Workplace-related  topics: 

(A)  Siu"face  conditions  where  the 
vehicle  will  be  operated; 
'■  (B)  Composition  of  loads  to  be  carried 
and  load  stability; 

(C)  Load  manipulation,  stacking,  and 
unstacking; 

(D)  Pedestrian  traffic  in  areas  where 
the  vehicle  will  be  operated; 

(E)  Narrow  aisles  and  other  restricted 
places  where  the  vehicle  will  be 
operated; 

(F)  Hazardous  (classified)  locations 
where  the  vehicle  will  be  operated; 

(G)  Ramps  and  other  sloped  surfaces 
that  could  affect  the  vehicle's  stability; 

(H)  Closed  environments  and  other 
areas  where  insufficient  ventilation  or 
poor  vehicle  maintenance  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust; 


(I)  Other  imique  or  potentially 
hazardous  environmental  conditions  in 
the  workplace  that  could  affect  safe 
operation. 

(iii)  The  requirements  of  this  section. 

(4)  Refresher  training  and  evaluation. 
(i)  Refresher  training,  including  an 
evaluation  of  the  effectiveness  of  that 
training,  shall  be  conducted  as  required 
by  paragraph  (l)(4)(ii)  to  ensure  that  the 
operator  has  the  knowledge  and  skills 
needed  to  operate  the  powered 
industrial  truck  safely. 

(ii)  Refresher  training  in  relevant 
topics  shall  be  provided  to  the  operator 
when: 

(A)  The  operator  has  been  observed  to 
operate  the  vehicle  in  an  luisafe  manner; 

(B)  The  operator  has  been  involved  in 
an  accident  or  near-miss  incident; 

(C)  The  operator  has  received  an 
evaluation  Uiat  reveals  that  the  operator 
is  not  operating  the  truck  safely; 

(D)  The  operator  is  assigned  to  drive 
a  different  type  of  truck;  or 

(E)  A  condition  in  the  workplace 
changes  in  a  manner  that  could  affect 
safe  operation  of  the  truck. 


(iii)  An  evaluation  of  each  powered 
industrial  truck  operator's  p>erformance 
shall  be  conducted  at  least  once  every 
three  years. 

(5)  Avoidance  of  duplicative  training. 
ff  ah  operator  has  previously  received 
training  in  a  topic  specified  in 
paragraph  (1)(3)  of  this  section,  and  such 
training  is  appropriate  to  the  truck  and 
working  conditions  encountered, 
additional  training  in  that  topic  is  not 
required  if  the  operator  has  been 
evaluated  and  found  competent  to 
operate  the  truck  safely. 

(6)  Certification.  The  employer  shall 
certify  that  each  operator  has  been 
trained  and  evaluated  as  required  by 
this  paragraph  (1).  The  certification  shall 
include  the  name  of  the  operator,  the 
date  of  the  training,  the  date  of  the 
evaluation,  and  the  identity  of  the 
pereon(s)  performing  the  training  or 
evaluation. 

(7)  Dates.  The  employer  shall  ensure 
that  operators  of  powered  industrial 
trucks  are  trained,  as  appropriate,  by  the 
dates  shown  in  the  following  table. 


If  the  employee  was  hired: 


Before  Decemt)er  1,  1999 
After  December  1,  1999  ... 


The  initial  training  and  evaluation  of  ttiat  employee  must  be  completed: 


By  December  1,  1999. 

Before  the  employee  is  assigned  to  operate  a  powered  industrial  truck. 


(8)  Appendix  A  to  this  section 
provides  non-mandatory  guidance  to 
assist  employers  in  implementing  this 
paragraph  (1).  This  appendix  does  not 
add  to,  alter,  or  reduce  the  requirements 
of  this  section. 


Appendix  A— Stability  of  Powered  Industrial 
Trucks  (Non-mandatory  Appendix  to 
Paragraph  (1)  of  This  Section) 

A-l.  Definitions. 

The  following  definitions  help  to  explain 
ithe  principle  of  stability: 

Center  of  gravity  is  the  point  on  an  object 
lat  which  all  of  the  object's  weight  is 
Iconcentrated.  For  symmetrical  loads,  the 
center  of  gravity  is  at  the  middle  of  the  load. 

Counterweight  is  the  weight  that  is  built 
into  the  truck's  basic  structure  and  is  used  to 
offset  the  load's  weight  and  to  maximize  the 
Vehicle's  resistance  to  tipping  over. 

Fulcrum  is  the  truck's  axis  of  rotation 
when  it  tips  over. 

Grade  is  the  slope  of  a  surface,  which  is 
,  usually  measured  as  the  number  of  feet  of 
rise  or  fall  over  a  hundred  foot  horizontal 
distance  (the  slope  is  expressed  as  a  percent). 

lateral  stability  is  a  truck's  resistance  to 
Overturning  sideways. 

Line  of  action  is  an  imaginary  vertical  line 
through  an  object's  center  of  gravity. 

Load  center  is  the  horizontal  distance  from 
the  load's  edge  (or  the  fork's  or  other 
'■  attachment's  vertical  face)  to  the  line  of 
;  action  through  the  load's  center  of  gravity. 


Longitudinal  stability  is  the  truck's 
resistance  to  overturning  forward  or 
rearward. 

Moment  is  the  product  of  the  object's 
weight  times  the  distance  from  a  fixed  point 
(usually  the  fulcrum).  In  the  case  of  a 
powered  industrial  truck,  the  distance  is 
measured  from  the  point  at  which  the  truck 
will  tip  over  to  the  object's  line  of  action.  The 
distance  is  always  measured  perpendicular  to 
the  line  of  action. 

Track  is  the  distance  between  the  wheels 
on  the  same  axle  of  the  truck. 

WbeellKise  is  the  distance  between  the 
centerline  of  the  vehicle's  front  and  rear 
wheels. 

A-2.  General. 

A-2.1.  Determining  the  stability  of  a 
powered  industrial  truck  is  simple  once  a 
few  basic  principles  are  understood.  There 
are  many  factors  that  contribute  to  a  vehicle's 
stability:  the  vehicle's  wheelbase.  track,  and 
height;  the  load's  weight  distribution;  and  the 
vehicle's  counterweight  location  (if  the 
vehicle  is  so  equipped). 

A-2.2.  The  "stability  triangle,"  used  in 
most  stability  discussions,  demonstrates 
stability  simply. 

A-3.  Basic  Principles. 

A-3.1.  Whether  an  object  is  stable  depends 
on  the  object's  moment  at  one  end  of  a 
system  being  greater  than,  equal  to,  or 
smaller  than  the  object's  moment  at  the 
system's  other  end.  This  principle  can  be 
seen  in  the  way  a  see-saw  or  teeter-totter 
works:  that  is,  if  the  product  of  the  load  and 
distance  from  the  fulcrum  (moment)  is  equal 
to  the  moment  at  the  device's  other  end,  the 


device  is  balanced  and  it  will  not  move. 
However,  if  there  is  a  greater  moment  at  one 
end  of  the  device,  the  device  will  try  to  move 
downward  at  the  end  with  the  greater 
moment. 

A-3. 2.  The  longitudinal  stability  of  a 
counterbalanced  powered  industrial  truck 
depends  on  the  vehicle's  moment  and  the 
load's  moment.  In  other  words,  if  the 
mathematic  product  of  theload  moment  (the 
distance  from  the  front  wheels,  the 
approximate  point  at  which  the  vehicle 
would  tip  forward)  to  the  load's  center  of 
gravity  times  the  load's  weight  is  less  than 
the  vehicle's  moment,  the  system  is  balanced 
and  will  not  tip  forward.  However,  if  the 
loiftl's  moment  is  greater  than  the  vehicle's 
moment,  the  greater  load-moment  will  force 
the  truck  to  tip  forward. 

A-4.  The  Stability  Triangle. 

A-4.1.  Almost  all  counterbalanced 
powered  industrial  trucks  have  a  three-point 
suspension  system,  that  is,  the  vehicle  is 
supported  at  three  points.  This  is  true  even 
if  the  vehicle  has  four  wheels.  The  truck's 
steer  axle  is  attached  to  the  truck  by  a  pivot 
pin  in  the  axle's  center.  When  the  points  are 
connected  with  imaginary  lines,  this  three- 
ptoint  support  forms  a  triangle  called  the 
stability  triangle.  Figure  1  depicts  the 
stability  triangle. 
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Figure  1. 


Notes: 


Vehicle  Center  of 
Gravity  (Unloaded) 


Center  of  Gravity 
of  Vehicle  and 
Maximum  Load 
(Theoretical) 


1.  When  the  vehicle  is  loaded,  the  combined  center  of  gravity  (CG)  shifts  toward  line  B-C.  Theoretically 
the  maximum  load  will  result  in  die  CG  at  the  line  B-C.  In  actual  practice,  the  combined  CG  should 
never  be  at  line  B-C. 

2.  The  addition  of  additional  counterweight  will  cause  the  truck  CG  to  shift  toward  point  A  and 
result  in  a  track  that  is  less  stable  laterally. 
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A-5.     Longitudinal  Stability. 

A-5.1.  The  axis  of  rotation  when  a  truck 
tips  forward  is  the  front  wheels'  points  of 
contact  with  the  pavement.  When  a  powered 
industrial  truck  tips  forward,  the  truck  will 
rotate  about  this  line.  When  a  truck  is  stable, 
the  vehicle-moment  must  exceed  the  load- 
moment.  As  long  as  the  vehicle-moment  is 
equal  to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other  hand, 
if  the  load  moment  slightly  exceeds  the 
-vehicle-moment,  the  truck  will  begin  to  tip 
forward,  thereby  causing  the  rear  to  lose 
contact  with  the  floor  or  ground  and  resulting 
in  loss  of  steering  control.  If  the  load-moment 
greatly  exceeds  the  vehicle  moment,  the 
truck  will  tip  forward. 

A-5. 2.  To  determine  the  maximum  safe 
load-moment,  the  truck  manufacturer 
normally  rates  the  truck  at  a  maximum  load 
at  a  given  distance  from  the  front  face  of  the 
forks.  The  specified  distance  from  the  front 
face  of  the  forks  to  the  line  of  action  of  the 
load  is  commonly  called  the  load  center. 
Because  larger  trucks  normally  handle  loads 
that  are  physically  larger,  these  vehicles  have 
greater  load  centers.  Trucks  with  a  capacity 
of  30,000  pounds  or  less  are  normally  rated 
at  a  given  load  weight  at  a  24-inch  load 
center.  Trucks  with  a  capacity  greater  than 
30,000  pounds  are  normally  rated  at  a  given 
load  weight  at  a  36-  or  48-inch  load  center. 
To  safely  operate  the  vehicle,  the  operator 
should  always  check  the  data  plate  to 


determine  the  maximum  allowable  weight  at 
the  rated  load  center. 

A-5. 3.  Although  the  true  load-moment 
distance  is  measured  from  the  front  wheels, 
this  distance  is  greater  than  the  distance  from 
the  front  face  of  the  forks.  Calculating  the 
maximum  allowable  load-moment  using  the 
load-center  distance  always  provides  a  lower 
load-moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads,  such 
as  those  that  are  larger  than  48  inches  long 
(the  center  of  gravity  is  greater  than  24 
inches)  or  that  have  an  offset  center  of 
gravity,  etc.,  a  maximum  allowable  load- 
moment  should  be  calculated  and  used  to 
determine  whether  a  load  can  be  safely 
handled.  For  example,  if  an  operator  is 
operating  a  3000  pound  capacity  truck  (with 
a  24-inch  load  center),  the  maximum 
allowable  load-moment  is  72,000  inch- 
pounds  (3,000  times  24).  If  a  load  is  60 
inches  long  (30-inch  load  center),  then  the 
maximum  that  this  load  can  weigh  is  2,400 
pounds  (72,000  divided  by  30). 

A-€.     Lateral  Stability. 

A-6.1.  The  vehicle's  lateral  stability  is 
determined  by  the  line  of  action's  position  (a 
vertical  line  that  passes  through  the 
combined  vehicle's  and  load's  center  of 
gravity)  relative  to  the  stability  triangle. 
When  the  vehicle  is  not  loaded,  the  truck's 
center  of  gravity  location  is  the  only  factor  to 
be  considered  in  determining  the  truck's 
stability.  As  long  as  the  line  of  action  of  the 


combined  vehicle's  and  load's  center  of 
gravity  falls  within  the  stability  triangle,  the 
truck  is  stable  and  will  not  tip  over. 
However,  if  the  line  of  action  falls  outside  the 
stability  triangle,  the  truck  is  not  stable  and 
may  tip  over.  Refer  to  Figure  2. 

A-6.2.  Factors  that  affect  the  vehicle's 
lateral  stability  include  the  load's  placement 
on  the  truck,  the  height  of  the  load  above  the 
surface  on  which  the  vehicle  is  operating, 
and  the  vehicle's  degree  of  lean. 

A-7.     Dynamic  Stability. 

*A-7.1.  Up  to  this  point,  the  stability  of  a 
powered  industrial  truck  has  been  discussed 
without  considering  the  dynamic  forces  that 
result  when  the  vehicle  and  load  are  put  into 
motion.  The  weight's  transfer  and  the 
resultant  shift  in  the  center  of  gravity  due  to 
the  dynamic  forces  created  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc..  are 
important  stability  considerations. 

A-7. 2.  When  determining  whether  a  load 
can  be  safely  handled,  the  operator  should 
exercise  extra  caution  when  handling  loads 
that  cause  the  vehicle  to  approach  its 
maximum  design  characteristics.  For 
example,  if  an  operator  must  handle  a 
maximum  load,  the  load  should  be  carried  at 
the  lowest  position  jxjssible,  the  truck  should 
be  accelerated  slowly  and  evenly,  and  the 
forks  should  be  tilted  forward  cautiously. 
However,  no  precise  rules  can  be  formulated 
to  cover  all  of  these  eventualities. 
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PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT  [AMENDED] 

1.  The  authority  citation  for  part  1915 
is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941);  sees.  4,  6,  8,  CDccupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657);  Secretary  of  labor's  Order  No.  12-71 
(36  FR  8754).  8-76  (41  FR  25059),  9-83  (48 
FR  35736).  1-90  (55  FR  9033).  or  6-96  (62 
FR  111),  as  applicable. 

Sections  1915.120  and  1915.152  also 
issued  under  29  CFR  1911. 

2.  A  new  §  1915.120  is  added  to 
subpart  G  to  read  as  follows: 

§  1915.120    Powered  Industrial  Truck 
Operator  Training 

Note:  The  requirements  applicable  to 
shipyard  employment  under  this  section  are 
identical  to  those  set  forth  at  §  1910.178(1)  of 
this  chapter. 

PART  1917— MARINE  TERMINALS 
[AMENDED] 

1.  The  authority  citation  for  part  1917 
continues  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  941);  Sees.  4,  6,  8,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657);  Secretary  of  Labor's  Order  No.  12-71 
(36  FR  8754),  8-76  (41  FR  25059),  9-83  (48 
FR  35736),  or  6-96  (62  FR  111),  as 
applicable;  and  29  CFR  Part  1911. 

Section  1917.28  also  issued  under  5 
use  553. 


Subpart  A—Scope  and  Definitions 

2.  Section  1917.1  is  amended  by 
adding  a  new  paragraph  (a)(2)(xiv).  by 
removing  the  word  "and"  from  the  end 
of  paragraph  (a](2)(xii)  and  by  removing 
the  period  at  the  end  of  paragraph 
(a)(2)(xiii)(D).  and  adding  in  its  place  a 
semicolon  and  the  word  "and"  as 
follows: 


Scope  and  applicability. 


§1917.1 

(a)* 

(2)  *   *   * 

(xiv)  Powered  industrial  truck 
operator  training,  Subpart  N, 
§1910.178(1). 


PART  1918-SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 
[AMENDED] 

1.  The  authority  citation  for  part  1918 
is  revised  to  read  as  follows: 

Authority:  Section  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
29  U.S.C.  653,  655,  657;  Walsh-Healey  Act. 
41  U.S.C.  35  et  seq.;  Service  Contract  Act  of 
1965,  41  U.S.C.  351  et  seq.;  Sec.  107,  Contract 
Work  Hours  and  Safety  Standards  Act 
(ConsUnction  Safety  Act),  40  U.S.C.  333;  Sec. 
41  of  the  Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  941;  National 
Foundation  of  Arts  and  Humanities  Act,  20 
U.S.C.  951  et  seq.;  Secretary  of  Labor's  Order 
No.  6-96  (62  FR  111);  and  29  CFR  part  1911. 

Subpart  A— Scope  and  Definitions 

2.  Section  1918.1  is  amended  by 
adding  a  new  paragraph  (b)(10),  by 
removing  the  word  "and"  from  the  end 
of  paragraph  (b)(8)  and  by  removing  die 
period  from  the  end  of  paragraph 


(b)(9)(iv)  and  adding  in  its  place  a 
semicolon  and  the  word  "and"  as 
follows: 

§1918.1    Scope  and  application 

***** 

(b)  *  *  * 

(10)  Powered  industrial  truck  operator 
training.  Subpart  N,  §  1910.178(1). 

PART  1926— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
CONSTRUCTION  [AMENDED] 

1.  The  authority  citation  for  subpart  O 
of  part  1926  is  revised  to  read  as 
follows: 

Authority:  Section  107,  Construction  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C.  333); 
Sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  1-90  (55  FR  9033),  or  6-96  (62  FR 
111),  as  applicable.  Section  1926.602  also 
issued  under  29  CFR  part  1911. 

2.  Section  1926.602  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 926.602    Material  Handling  Equipment 
[Amended] 

***** 

(d)  Powered  industrial  truck  operator 
training. 

Note:  The  requirements  applicable  to 
construction  work  under  this  paragraph  are 
identical  to  those  set  forth  at  §  1910.178(1)  of 
this  chapter. 

***** 

[FR  Doc.  98-31283  Filed  11-30-98;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303,  337  and  362 
RIN  3064-AC12 

Activities  of  Insured  State  Banl(s  and 
Insured  Savings  Associations 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 


SUMMARY:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  has  revised  and 
consohdated  its  rules  and  regulations 
governing  activities  and  investments  of 
insured  state  banks  and  insured  savings 
associations.  The  rule  implements 
sections  24.  28,  and  18(mJ  of  the  Federal 
Deposit  Insurance  Act,  and  also 
establishes  certain  safety  and  soundness 
standards  pursuant  to  the  FDIC's 
authority  under  section  8.  The  FDIC's 
final  rule  establishes  a  number  of  new 
exceptions  and  allows  institutions  to 
conduct  certain  activities  after 
providing  the  FDIC  with  notice  rather 
than  filing  an  application.  Subject  to 
appropriate  separations  and  limitations, 
the  activities  that  may  be  conducted 
through  a  majority-owned  subsidiary 
under  these  expedited  notice  processing 
criteria  are  real  estate  investment  and 
securities  undenvriting.  The  FDIC 
combined  its  regulations  governing  the 
activities  and  investments  of  insured 
state  banks  with  those  governing 
insured  savings  associations.  In 
addiUon,  the  FDIC's  final  rule  updates 
its  regulations  governing  the  safety  and 
soundness  of  securities  activities  of 
subsidiaries  and  affiliates  of  insured 
state  nonmember  banks.  The  FDIC's 
final  rule  modernizes  this  group  of 
regulations  and  harmonizes  the 
provisions  governing  activities  that  are 
not  permissible  for  national  banks  with 
those  governing  the  securities 
underwriting  and  distribution  activities 
of  subsidiaries  of  state  noimiember 
banks.  The  FDIC's  final  rule  makes  a 
number  of  substantive  changes  and 
amends  the  regulations  by  deleting 
obsolete  provisions,  rewriting  the 
regulatory  text  to  make  it  more  readable, 
conforming  the  treatment  of  state  banks 
and  savings  associations  to  the  extent 
possible  given  the  underlying  statutory 
and  regulatory  scheme  governing  the 
different  charters.  The  FDIC's  final  rule 
also  conforms  most  of  the  disclosures 
required  imder  the  current  regulation  to 
the  Interagency  Statement  on  the  Retail 


Sale  of  Nondeposit  Investment 
Products. 

EFFECTIVE  DATE:  January  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Vaughn,  Examination  Specialist 
(202/898-6759),  Division  of 
Supervision;  Linda  L.  Stamp,  Counsel, 
(202/898-7310)  or  Jamey  Basham, 
Counsel,  (202/898-7265),  Legal 
Division,  FDIC,  550  17th  Street.  N.W., 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (RCDRIA) 
required  that  the  FDIC  review  its 
regulations  for  the  purpose  of 
streamhning  those  regulations,  reducing 
any  unnecessary  costs  and  eliminating 
unwarranted  constraints  on  credit 
availability  while  faithfully 
implementing  statutory  requirements. 
Piirsuant  to  that  statutory  direction,  the 
FDIC  reviewed  part  362  "Activities  and 
Investments  of  Insured  State  Banks," 
subpart  G  of  Part  303,  effective  October 
1.  1998,  (formerly  §303.13)  "FiHngs  by 
Savings  Associations",  and  §  337.4 
"Securities  Activities  of  Subsidiaries  of 
Insured  State  Banks:  Bank  Transactions 
with  Affihated  Securities  Companies", 
and  proposed  making  a  number  of 
changes  to  those  regulations.  That 
proposal  is  found  in  the  September  12, 
1997,  issue  of  the  Federal  Register  at  62 
FR  47969. 

The  FDIC's  final  rule  restructures 
exisUng  part  362.  placing  the  substance 
of  the  text  of  the  ciurent  regulation  into 
new  subpart  A.  Subpart  A  addresses  the 
Activities  of  Insured  State  Banks 
implementing  section  24  of  the  Federal 
Deposit  hisurance  Act  (FDI  Act).  12 
U.S.C.  1831a.  Section  24  restricts  and 
prohibits  insiu^d  state  banks  and  their 
subsidiaries  from  engaging  in  activities 
and  investments  of  a  type  that  are  not 
permissible  for  national  banks  and  their 
subsidiaries.  Through  this  new  final 
rule,  the  FDIC  introduces  a  new 
streamlined  notice  processing  concept 
for  insured  state  nonmember  banks  that 
want  to  engage  in  certain  activities  that 
are  impermissible  for  national  banks 
and  their  subsidiaries. 

Due  to  the  experience  that  the  FDIC 
has  gained  in  reviewing  applications 
from  insiu^d  state  nonmember  banks 
since  the  enactment  of  section  24,  the 
FDIC  has  standardized  the  eligibility 
criteria  and  conditions  for  two 
activities.  This  mechanism  gives 
insured  state  nonmember  banks  a  level 
of  certainty  that  has  been  lacking  for 
banks  that  want  to  diversify  their 
earnings  and  maintain  their 


competitiveness  by  investing  in 
subsidiaries  that  engage  in  activities  not 
permissible  for  national  banks.  This 
framework  sets  forth  the  eligibility 
criteria  and  conditions  for  majority- 
owned  subsidiaries  of  insured  state 
nonmember  banks  to  engage  in  real 
estate  investment  and  securities 
underwriting.  This  framework  allows 
insured  state  nonmember  banks  to 
proceed  with  their  business  plans  in 
these  areas  with  relative  certainty  that 
the  FDIC  will  consent  to  the  execution 
of  their  plans  and  with  assurance  that 
consent  will  be  forthcoming  on  a 
predictable  schedule.  This  framework 
allows  the  insured  state  nonmember 
banks  to  be  creative  and  innovative  in 
their  business  plan  within  the  structure 
appropriate  to  the  activities  being 
undertaken.  The  FDIC  hopes  that  this 
rule  will  assist  the  insured  state 
nonmember  banks  as  they  progress  into 
the  competitive  financial  environment 
of  the  21st  century  in  which  they 
operate  their  business. 

The  FDIC's  final  rule  moves  the  part 
of  the  FDIC's  regulations  governing 
securities  underwriting  not  permissible 
for  national  banks  (currently  at  12  CFR 
337.4)  into  subpart  A  of  part  362. 
Although  the  proposal  contemplated 
that  the  entire  regulation.  Securities 
Activities  of  Insured  State  Nonmember 
Banks,  found  in  §  337.4  of  this  chapter 
would  be  removed  and  reserved,  we 
have  postponed  that  action  while 
redeveloping  some  of  the  safety  and 
soundness  criteria  that  govern  insured 
state  bank  subsidiaries  that  engage  in 
the  public  sale,  distribution  or 
underwriting  of  securities  and  other 
activities  that  are  not  permissible  for  a 
national  bank  but  that  are  permissible 
for  national  bank  subsidiaries.  The 
redeveloped  regulatory  language  that 
will  amend  subpart  B  of  this  regulation 
is  published  as  a  proposed  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  for  further  public  comment. 
During  the  period  that  §  337.4  sUll 
exists,  where  activities  are  covered  by 
both  §  337.4  and  this  final  rule,  we  have 
provided  relief  from  the  requirements  of 
§  337.4  in  this  rulemaking. 

For  those  activities  that  were  covered 
under  §  337.4  and  are  now  covered 
under  this  part  362.  we  have  attempted 
to  modernize  the  regulations  governing 
those  activities  by  updating  the 
requirements,  revising  the  regulations 
by  deleting  obsolete  provisions, 
revmting  the  regulatory  text  to  make  it 
more  readable,  removing  a  number  of 
the  obsolete  current  restrictions  on 
those  activities,  and  removing  the 
disclosures  required  under  the  current 
regulation. 
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Safety  and  Soundness  Rules 
Governing  Insured  State  Nonmember 
Banks  is  found  in  the  new  subpart  B. 
Subpart  B  establishes  modem  standards 
for  insured  state  nonmember  banks  to 
conduct  real  estate  investment  activities 
through  a  subsidiary,  and  for  those 
insured  state  nonmember  banks  that  are 
not  affiliated  with  a  bank  holding 
company  (nonbank  banks),  to  conduct 
seciuities  activities  in  an  affiliated 
organization.  The  existing  restrictions 
on  these  securities  activities  are  found 
in  §  337.4  of  this  chapter. 

Subpart  G  of  part  303,  effective 
October  1, 1998,  (formeriy  §  303.13)  of 
this  chapter  which  relates  to  activities 
and  filings  by  savings  associations  is 
revised  in  a  number  of  ways.  First,  the 
substantive  portions  appUcable  to  state 
savings  associations  of  subpart  G  are 
placed  in  new  subpart  C  of  part  362. 
The  substantive  requirements  appUcable 
to  all  savings  associations  when 
Acquiring,  EstabUshing,  or  Conducting 
New  Activities  through  a  Subsidiary  are 
moved  to  new  subpart  D. 

In  the  proposal,  subpart  E  contained 
Ithe  revised  appUcation  and  notice 
procedures  as  well  as  delegations  of 
authority  for  insured  state  banks,  and 
subpart  F  contained  the  revised 
application  and  notice  procedures  as 
:well  as  delegations  of  authority  for 
insured  savings  associations.  On  a 
parallel  track,  the  FDIC  has  completed 
its  revision  of  part  303  of  the  FDIC's 
rules  and  regulations.  Part  303  contains 
substantially  all  of  the  FDIC's 
appUcations  procediues  and  delegations 
of  authority.  Subparts  G  and  H  of  part 
303  were  designated  as  the  place  where 
ihe  text  of  subparts  E  and  F  of  our 
proposed  rule  would  be  located.  As  a 
part  of  the  part  303  review  process  and 
for  ease  of  reference,  the  FDIC  is 
removing  the  applications  procedures 
relating  to  activities  and  investments  of 
insiued  state  banks  from  part  362  and 
placing  them  in  subpart  G  of  part  303. 
The  procedures  applicable  to  insiued 
savings  associations  are  consolidated  in 
!  subpart  H  of  part  303.  These  subparts 
'  are  pubUshed  as  an  amendment  to  part 
303  as  a  part  of  this  final  regulation. 
Part  362  of  the  FDIC's  regulations 
implements  the  provisions  of  section  24 
of  the  FDI  Act.  Section  24  was  added  to 
the  FDI  Act  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).  With  certain 
exceptions,  section  24  limits  the  direct 
equity  investments  of  state  chartered 
insured  banks  to  equity  investments  of 
a  type  permissible  for  national  banks. 
Section  24  prohibits  an  insured  state 
bank  from  directly,  or  indirectly  through 
a  subsidiary,  engaging  as  principal  in 
any  activity  that  is  not  permissible  for 


a  national  bank  unless  the  bank  meets 
its  capital  requirements  and  the  FDIC 
determines  that  the  activity  will  not 
pose  a  significant  risk  to  the  appropriate 
deposit  insurance  fund.  In  addition, 
section  24  prohibits  the  subsidiary  of  an 
insiu«d  state  bank  from  directly  or 
indirectly  engaging  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  subsidiary  unless  the 
bank  meets  its  capital  requirements  and 
the  FDIC  determines  that  the  activity 
wdll  not  pose  a  significant  risk  to  the 
appropriate  deposit  insurance  fund.  The 
FTDIC  may  make  such  determinations  by 
regulation  or  order.  The  statute  requires 
institutions  that  held  equity  investments 
not  conforming  to  the  new  requirements 
to  divest  no  later  than  December  19, 
1996.  The  statute  also  requires  that 
banks  file  certain  notices  with  the  FDIC 
concerning  grandfathered  investments. 

Part  362  was  adopted  in  two  stages. 
The  provisions  of  the  current  regulation 
concerning  equity  investments  appeared 
in  the  Federal  Register  on  November  9, 
1992,  at  57  FR  53234.  The  provisions  of 
the  current  regulation  concerning 
■  activities  of  insured  state  banks  and 
their  majority-owned  subsidiaries 
appeared  in  the  Federal  Register  on 
December  8, 1993,  at  58  FR  64455. 
Subpart  G  of  Part  303,  effective 
October  1, 1998,  (formerly  §  303.13)  of 
the  FDIC's  regulations  (12  CFR  303.140) 
implements  FTDI  Act  sections  28  (12 
U.S.C.  1831e)  and  18(m)  (12  U.S.C. 
1828(m)).  Both  sections  were  added  to 
the  FDI  Act  by  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA).  While  section  28  of 
the  FDI  Act  and  section  24  of  the  FDI 
Act  are  similar,  there  are  a  number  of 
fundamental  differences  between  the 
two  provisions  which  caused  the 
implementing  regulations  to  differ  in 
some  respects. 

Section  18(m)  of  the  FDI  Act  requires 
state  and  federal  savings  associations  to 
provide  the  FDIC  vdth  notice  30  days 
before  establishing  or  acquiring  a 
subsidiary  or  engaging  in  any  new 
activity  through  a  subsidiary.  Section  28 
governs  the  activities  and  equity 
investments  of  state  savings  associations 
and  provides  that  no  state  savings 
association  may  engage  as  principal  in 
any  activity  of  a  type  or  in  an  amount 
that  is  impermissible  for  a  federal 
savings  association  unless  the  FDIC 
determines  that  the  activity  vdll  not 
pose  a  significant  risk  to  the  affected 
deposit  insurance  fund  and  the  savings 
association  is  in  compliance  with  the 
fully  phased-in  capital  requirements 
prescribed  xmder  section  5(t)  of  the 
Home  Owners'  Loan  Act  (12  U.S.C. 
1464(t))  (HOLA).  Except  for  its 
investment  in  service  corporations,  a 


state  savings  association  is  prohibited 
from  acquiring  or  retaining  any  equity 
investment  that  is  not  permissible  for  a 
fedaral  savings  association.  A  state 
savings  association  may  acquire  or 
retain  an  investment  in  a  service 
corporation  of  a  type  or  in  an  amount 
not  permissible  for  a  federal  savings 
association  if  the  FDIC  determines  that 
neither  the  amoimt  invested  in  the 
service  corporation  nor  the  activities  of 
the'service  corporation  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund  and  the  savings 
association  continues  to  meet  the  fully 
phased-in  capital  requirements.  A 
savings  association  was  required  to 
divest  itself  of  prohibited  equity 
investments  no  later  than  July  1,  1994. 
Section  28  also  prohibits  state  and 
federal  savings  associations  from 
acquiring  any  corporate  debt  security 
that  is  not  of  investment  grade 
(commonly  known  as  "junk  bonds"). 

Section  303.13  of  the  FDIC's 
regulations  was  adopted  as  an  interim 
final  rule  on  December  29,  1989  (54  FR 
53548).  The  FDIC  revised  the  rule  after 
reviewing  the  comments  and  the 
regulation  as  adopted  appeared  in  the 
Federal  Register  on  September  17,  1990 
(55  FR  38042).  The  regulation 
estabUshed  application  and  notice 
procedures  governing  requests  by  a  state 
savings  association  to  directly,  or 
through  a  service  corporation,  engage  in 
activities  that  are  not  permissible  for  a 
federal  savings  association;  the  intent  of 
a  state  savings  association  to  engage  in 
permissible  activities  in  an  amount 
exceeding  that  permissible  for  a  federal 
savings  association;  or  the  intent  of  a 
state  savings  association  to  divest 
corporate  debt  securities  not  of 
investment  grade.  The  regulation  also 
established  procedures  to  give  prior 
notice  for  the  establishment  or 
acquisition  of  a  subsidiary  or  the 
conduct  of  new  activities  through  a 
subsidiary.  Section  303.13  was  recently 
moved  with  stylistic,  but  not 
substantive  changes,  to  subpart  G  of  part 
303,  effective  October  1. 1998  of  the 
FDIC's  regulations. 

Section  337.4  of  the  FDIC's 
regulations  (12  CFR  337.4)  governs 
securities  activities  of  subsidiaries  of 
insured  state  nonmember  banks  as  well 
as  transactions  between  insured  state 
nonmember  banks  and  their  securities 
subsidiaries  and  affiliates.  The 
regulation  was  adopted  in  1984  (49  FR 
46723)  and  is  designed  to  promote  the 
safety  and  soundness  of  insxued  state 
nonmember  banks  that  have 
subsidiaries  which  engage  in  securities 
activities,  including  activities  that  are 
impermissible  for  banks  directly  under 
section  16  of  the  Banking  Act  of  1933 
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(12  U.S.C.  section  24  (seventh)), 
commonly  known  as  the  Glass-Steagall 
Act.  For  those  subsidiaries  that  engage 
in  underwriting  activities  that  are 
prohibited  for  a  bank,  the  regulation 
requires  that  these  subsidiaries  qualify 
as  bona  fide  subsidiaries,  establishes 
transaction  restrictions  between  a  bank 
and  its  subsidiaries  or  other  affiliates 
that  engage  in  such  securities  activities, 
requires  that  an  insured  state 
nonmember  bank  give  prior  notice  to 
the  FDIC  before  establishing  or 
acquiring  any  securities  subsidiary, 
requires  that  disclosures  be  provided  to 
securities  customers  in  certain 
instances,  and  requires  that  a  bank's 
investment  in  such  a  securities 
subsidiary  be  deducted  from  the  bank's 
capital. 

On  August  23,  1996,  the  FDIC 
pubhshed  a  notice  of  proposed 
rulemaking  (61  FR  43486,  August  23, 
1996)  (August  1996  proposed  rule)  to 
amend  part  362.  Under  that  proposed 
rule,  a  notice  procedure  would  have 
replaced  the  application  currently 
required  in  the  case  of  real  estate,  life 
insurance,  and  annuity  investment 
activities  provided  certain  conditions 
and  restrictions  were  met.  The  proposed 
rule  set  forth  notice  processing 
procedures  for  real  estate,  life  insurance 
policies,  and  annuity  contract 
investments  for  well-capitalized,  well- 
managed  insured  state  banks.  While  the 
August  1996  proposed  rule  would  have 
amended  existing  part  362,  this  new 
final  rule  replaces  existing  part  362. 

After  considering  the  comments  to  the 
August  1996  proposed  rule  and 
reconsidering  the  issues  underlying  the 
current  regulation,  the  FDIC  withdrew 
that  proposed  rule  in  favor  of  the  more 
comprehensive  approach  presently 
adopted.  One  major  change  was  the 
elimination  of  a  hfe  insurance  policy 
and  annuity  contract  investment  notice 
due  to  intervening  guidance  provided 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  that  appears  to 
eUminate  the  necessity  for  an 
application  vidth  respect  to  virtually  all 
of  the  life  insurance  and  annuity 
investments  received  by  the  FDIC  in  the 
past.  While  section  24  and  the  part  362 
application  process  would  continue  to 
apply  to  those  Ufe  insurance  and 
annuity  investments  which  are 
impermissible  for  national  banks,  the 
FDIC  has  decided  that  there  is  no  need 
to  adopt  a  notice  process  that 
specifically  addresses  what  we  expect  to 
be  an  extremely  small  number  of 
situations. 

n.  Description  of  the  Final  Rule 

The  FDIC  divided  part  362  into  four 
subparts  and  changed  some  of  the 


structure  of  the  rule.  Generally,  we 
moved  substantive  aspects  of  the 
regulation  that  were  formerly  found  in 
the  definitions  of  terms  hke  "bona  fide 
subsidiary"  to  the  applicable  regulation 
text.  This  reorganization  should  assist 
the  reader  in  understanding  and 
applying  the  regulation.  Next  we 
deleted  most  of  the  provisions  relating 
to  divesture  because  we  found  them  to 
be  unnecessary  due  to  the  passage  of 
time.  Third,  we  combined  the  rules 
covering  the  equity  investments  of 
banks  and  savings  associations  into  part 
362  to  regulate  these  investments  as 
consistently  as  possible  given  the 
limitations  imposed  by  &e  different 
statutes  that  govern  each  kind  of  insured 
institution.  Finally,  although  the  FDIC 
agrees  with  the  principles  applicable  to 
transactions  between  insured  depository 
institutions  and  its  affiliates  contained 
in  sections  23A  and  23B  of  the  Federal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1),  our  experience  over  the  last  five 
years  in  applying  section  24  has  led  us 
to  conclude  that  extending  23A  and  23B 
by  reference  to  bank  subsidiaries  is 
inadvisable.  For  that  reason,  the  final 
regulation  does  not  incorporate  sections 
23A  and  23B  of  the  Federal  Reserve  Act 
by  cross-reference;  rather,  the  regulation 
adapts  similar  principles  to  those  set 
forth  in  sections  23A  and  238  to  the 
bank/subsidiary  relationship  as 
appropriate.  In  drafting  the  final  rule, 
we  have  considered  each  of  the 
requirements  contained  in  sections  23A 
and  238  in  the  context  of  transactions 
between  an  insured  institution  and  its 
subsidiary  and  refined  the  restrictions 
appropriately.  We  are  comfortable  that 
this  approach  strikes  a  better  balance 
between  caution  and  commercial  reality 
by  harmonizing  the  capital  deductions 
and  the  principles  of  23A  and  233. 

Subpart  A  of  the  final  rule  deals  with 
the  activities  and  investments  of  insured 
state  banks.  Except  for  those  sections 
pertaining  to  the  applications,  notices 
and  related  delegations  of  authority 
(procedural  provisions),  existing  part 
362  essentially  becomes  subpart  A 
under  the  current  proposal.  The 
procediural  provisions  of  existing  part 
362  have  been  transferred  to  subpart  G 
of  part  303.  Subpart  A  addresses  the 
activities  of  insured  state  banks  in 
§  362.3.  The  activities  carried  on  in 
subsidiaries  of  insured  state  banks  are 
addressed  separately  in  §  362.4. 
Under  a  safety  and  soundness 
standard,  subpart  8  of  the  final 
regulation  requires  subsidiaries  of 
insured  state  nonmember  banks  engaged 
in  certain  activities  to  meet  the 
standards  established  by  the  FDIC,  even 
if  the  OCC  determines  that  those 
acUvities  are  permissible  for  a  national 


bank  subsidiary.  The  FDIC  has 
determined  that  real  estate  investment 
activities  may  pose  significant  risks  to 
the  deposit  insurance  funds.  For  that 
reason,  the  FDIC  estabhshed  standards 
that  an  insured  state  nonmember  bank 
must  meet  before  engaging  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  national  bank,  even  if 
they  are  permissible  for  the  subsidiary 
of  a  national  bank. 

Subpart  8  also  estabfishes  modem 
standards  for  insured  state  nonmember 
banks  to  govern  transactions  between 
those  insured  state  nonmember  banks 
that  are  not  affiliated  with  a  bank 
holding  company  (nonbank  banks)  and 
affiliated  organizations  conducting 
securities  activities.  The  existing 
restrictions  on  these  securities  activities 
are  found  in  §  337.4  of  this  chapter.  The 
new  rule  only  covers  those  entities  not 
covered  by  orders  issued  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB)  governing  the  securities 
activities  of  those  banks  that  are 
affiliated  with  a  bank  holding  company 
or  a  member  bank. 

In  addition,  subpart  B  prohibits  an 
insured  state  nonmember  bank  not 
affiliated  with  a  company  that  is  treated 
as  a  bank  holding  company  (see  section 
4(f)  of  the  Bank  Holding  Company  Act 
12  U.S.C.  1843(0).  from  becoming 
affiliated  with  a  company  that  directly 
engages  in  the  underwriting  of  securities 
not  permissible  for  a  bank  itself  unless 
the  standards  established  under  the 
proposed  regulation  are  met. 

Subpart  C  of  the  final  rule  concerns 
the  activities  and  investments  of  insured 
state  savings  associations.  The 
substantive  provisions  applicable  to 
activities  of  savings  associations 
currently  appearing  in  subpart  G  of  part 
303.  effective  October  1,  1998,  (formerly 
§  303.13)  would  be  revised  in  a  number 
of  ways  and  placed  in  new  subpart  C. 
To  the  extent  possible,  activities  and 
investments  of  insured  state  savings 
associations  are  treated  consistently 
with  the  treatment  accorded  insured 
state  banks.  Thus,  we  revised  a  number 
of  definitions  currently  contained  in 
subpart  G  of  part  303  to  track  the 
definitions  used  in  subpart  A  of  part 
362. 

Subpart  D  of  the  final  rule  requires 
that  an  insured  savings  association 
provide  a  30-day  notice  to  the  FDIC 
whenever  the  institution  establishes  or 
acquires  a  subsidiary  or  conducts  a  new 
activity  through  a  subsidiary.  This 
provision  does  not  alter  the  notice 
required  by  statute  and  current  subpart 
G  of  part  303.  We  moved  this 
requirement  to  a  new  subpart  to 
accommodate  Federally  chartered 
savings  associations  by  limiting  the 
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amount  of  regulation  text  they  would 
have  to  read  to  leam  how  to  comply 
with  this  statutory  notice. 

m.  Comment  Summary 

The  FDIC  received  129  comments  in 
response  to  the  proposed  regulation. 
The  overall  comments  generally  favored 
the  FDIC's  approach  to  streamhning  the 
consent  process  for  banks  and  savings 
associations  to  engage  in  activities  using 
standardized  criteria  with  seven 
conunents  specifically  supporting  the 
FDIC's  efforts  to  streamUne  these  rules. 
Conunents  were  received  from  102 
financial  institutions,  2  one  bank 
holding  companies,  3  state  banking 
departments,  14  trade  associations,  2 
investment  companies,  4  Congressmen, 
1  federal  banking  regulator  and  1 
individual. 

1   The  overwhelming  majority  of  the 
comments  (107),  primarily  from 
Massachusetts,  were  focused  on 
concerns  over  proposed  changes  to  the 
standards  governing  holding  equity 
securities  in  subsidiaries  by  banks 
having  grandfathered  authority  to  hold 
the  securities  at  the  bank  level.  We  have 
responded  to  these  comments  by 
reinstating  the  exception  for  a 
grandfathered  bank  to  hold  equity 
securities  in  a  subsidiary.  A  complete 
discussion  of  this  issue  is  found  in  the 
section  by  section  analysis. 

With  regard  to  the  structure  of  the 
rule  and  the  consoUdation  of  the 
banking  and  savings  activities  into  a 
single  rule,  five  comments  expressly 
supported  the  FDIC's  efforts  to 
accomplish  these  goals.  However,  one 
comment  suggested  using  a  table  like 
ihe  Office  of  Thrift  Supervision  (OTS) 
has  used  to  aid  understanding  this 
complex  and  difficult  regulation.  Three 
comments  support  cross-referencing  the 
Interagency  Statement  rather  than 
restating  disclosure  requirements.  A 
readability  analysis  was  submitted  by 
one  individual  and,  based  upon  the 
results,  the  individual  questioned 
whether  the  FDIC  was  successful  in 
achieving  the  stated  objective  of  using 
plain  English.  This  individual  offered 
I  his  services  to  the  FDIC  as  a  vmting 
consultant.  Other  general  comments 
observed  that  diversifying  into  new 
activities  increases  safety  and 
soimdness  emd  were  pleased  that  the 
,  FDIC  supports  state  institutions' 
exercising  of  new  powers.  Two 
comments  indicated  that  in  the 

preamble,  the  FDIC  had  overstated  the 
authority  of  the  FRB  to  impose  more 

Stringent  standards  on  any  activity 

conducted  by  a  state  member  bank.  This 
I  statement  is  derived  from  section  24(i); 
•  however,  we  intended  to  refer  to  those 

activities  not  permissible  for  national 


banks.  At  least  one  bank  and  the  state 
banking  departments  advocate  further 
streamlining  of  the  regulations  to  make 
it  easier  for  banks  to  use  their  capital 
through  subsidiaries.  The  bank 
suggested  that  banks  must  have  more 
flexibility  to  keep  their  capital  in  the 
banking  system,  rather  than  paying  out 
more  dividends  to  shareholders. 
Although  we  favor  diversifying  the 
banks'  income  stream  and  making 
bankers'  compliance  burden  as  Ught  as 
possible,  we  also  are  charged  with 
maintaining  safety  and  soundness  and 
meeting  the  requirements  of  section  24 
of  the  FDI  Act.  Thus,  we  strive  to 
balance  these  interests  in  crafting  more 
flexible  regulations. 

Most  of  the  remaining  comments 
addressed  the  substance  of  the 
regulation  and  provided  constructive 
feedback  on  the  regulation  text.  Two 
comments  focusing  on  the  Purpose  and 
Scope  Section  suggested  a  definition  of 
what  is  meant  by  "acting  as  principal," 
although  we  already  had  a  definition  of 
"as  principal."  Two  comments  objected 
to  the  FDIC  accepting  the  time  period 
imposed  by  the  National  Bank  Act  on 
read  estate  that  is  acquired  for  debts 
previously  contracted  as  a  limitation 
that  carries  over  to  state  banks.  We 
believe  that  the  authority  of  a  national 
bank  to  own  real  estate  is  governed  by 
the  statute  and  that  this  limitation  is 
inherent  in  that  authority.  Thus,  we 
believe  that  a  state  bank  is  constrained 
by  this  same  limitation  unless  relief  can 
be  granted  by  the  FDIC.  ReUef  may  be 
granted  by  the  FDIC  only  if  the  state 
bank  transfers  the  property  to  a 
majority-owned  subsidiary  with 
appropriate  capital  and  complies  with 
whatever  other  constraints  the  FDIC 
deems  adequate  to  protect  the  deposit 
insurance  fund  fi'om  significant  risk. 

In  the  definitions  section,  eight 
comments  requested  that  we  expand  the 
definition  of  majority-owned  subsidiary 
to  include  limited  liabiUty  companies 
and  Umited  partnership  interests.  One 
comment  suggested  that  the  qualified 
housing  exception  also  include  limited 
liability  companies.  Four  comments 
expressed  concern  over  the  chtmge  to 
the  definition  of  "change  of  control." 
Four  comments  expressed  concern 
about  the  change  to  the  definition  of 
"significant  risk  to  the  deposit 
insurance  fund."  One  comment 
suggested  a  definition  of  "investment  in 
subsidiary"  and  further  clarification  of 
the  items  to  be  included  in  debt  and 
equity. 

With  regard  to  the  activities  of 
insured  state  banks,  two  comments 
supported  the  FDIC's  new  interpretation 
of  when  the  "in  an  amount"  limitatfon 
is  applicable.  Six  comments  addressed 


insiu^nce  activities,  including  three 
addressing  the  appropriate  disclosures. 
Five  comments  addressed  the  change  in 
the  measurement  of  the  applicable 
capital  limit  for  adjustable  rate  and 
money  market  preferred  stock.  Six 
comments  addressed  the  4(c)(8)  list 
(closely  related  to  banking)  activities, 
including  specific  alternatives  on  real 
estrfte  leasing.  One  comment  supported 
the  change  in  the  qualified  housing 
projects  exception  to  conform  the 
meaning  of  lower  income  to  that  used  in 
the  community  reinvestment  regulations 
in  defining  low  and  moderate  income. 

With  regard  to  the  activities  of 
subsidiaries  of  insured  state  banks,  one 
comment  thought  the  control  concept 
was  unnecessary  for  lower  tier 
subsidiaries.  Over  one  himdred  ten 
comment  letters  addressed  the  various 
issues  involving  the  holding  of  equity 
securities  through  a  majority-owned 
subsidiary,  with  the  overwhelming 
majority  of  the  comments  coming  from 
Massachusetts  banking  interests  to 
advocate  not  changing  the  constraints 
governing  banks  in  that  state  owning 
grandfathered  equity  securities  in  a 
subsidiary.  Several  of  these  comment 
letters  identified  more  than  one  issue. 
Twenty  comments  addressed  the  issues 
iuA^lved  with  engaging  in  real  estate 
investment  activity  through  a  majority- 
owned  subsidiary.  Nine  comments 
addressed  the  issues  identified  in 
securities  underwriting  activity  through 
a  majority-owned  subsidiary.  Eleven 
comments  addressed  the  eligible 
depository  institution  criteria.  Twelve 
comments  addressed  the  eligible 
subsidiary  criteria  and  generally 
expressed  the  view  that  the  eligible 
subsidiary  was  an  improvement  over  the 
bona  fide  subsidiary  concept  found  in 
the  old  rule.  Seventeen  comments 
addressed  the  investment  and 
transaction  Umits  criteria.  Eight 
comments  were  directed  to  the  way  the 
capital  requirements  operate.  One 
comment  said  that  banks  should  have 
the  option  of  complying  vdth  original 
conditions  or  the  new  rule. 

With  regard  to  the  real  estate  activities 
covered  by  subpart  B,  five  comments 
addressed  this  issue  and  generally 
thought  that  the  FDIC  should  not 
impose  additional  regulations  on  state 
nonmember  banks. 

With  regard  to  subpart  C  governing 
savings  associations,  one  comment 
expressed  the  view  that  thrifts  do  not 
know  what  is  permissible  for  national 
banks  and  needed  greater  specificity  in 
the  regulation.  There  were  no  comments 
on  subpart  D;  however,  no  substantive 
change  was  made  to  this  statutory  filing 
requirement. 
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With  regard  to  subparts  E  and  F 
governing  the  notice  and  application 
processing  and  content,  two  comments 
were  received  in  favor  of  firmer 
processing  deadlines. 

rv.  Section  by  Section  Analysis 

A.  Subpart  A — Activities  of  Insured 
State  Banks 

Section  362.1     Purpose  and  Scope 

As  described  in  the  preamble 
accompanying  the  proposal,  included 
within  the  proposed  changes  to  the 
regulation  was  the  inclusion  of  a 
purpose  and  scope  paragraph  describing 
the  statutory  background,  intent,  and 
nature  of  items  covered  by  this  subpart. 
Several  commenters  acknowledged  the 
FDIC's  efforts  to  restructure  the 
regulation  and  agreed  that  the  proposed 
reorganization  simplifies  what 
continues  to  be  complex  material.  These 
commenters  stated  that  the  use  of 
purpose  and  scope  paragraphs  helps 
clarify  the  coverage  of  each  subpart. 

The  intent  of  §  362.1  is  to  clarify  that 
the  purpose  and  scope  of  subpart  A  is 
to  ensure  that  activities  and  investments 
undertaken  by  insured  state  banks  and 
their  subsidiaries  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds,  are  not  unsafe  and  are  not 
unsoimd,  are  consistent  writh  the 
purposes  of  federal  deposit  insurance, 
and  are  otherwise  consistent  with  law. 
Subpart  A  implements  the  provisions  of 
section  24  of  the  FDI  Act  that  restrict 
and  prohibit  insured  state  banks  and 
their  subsidiaries  from  engaging  in 
activities  and  investments  of  a  type  that 
are  not  permissible  for  national  banks 
and  their  subsidiaries.  The  phrase 
"activity  permissible  for  a  national 
bank"  means  any  activity  authorized  for 
national  banks  under  any  statute 
including  the  National  Bank  Act  (12 
U.S.C.  21  et.  seq.),  as  well  as  activities 
recognized  as  permissible  for  a  national 
bank  in  regulations,  official  circulars, 
bulletins,  orders  or  written 
interpretations  issued  by  the  OCC. 

This  subpart  governs  activities 
conducted  "as  principal"  and  therefore 
does  not  govern  activities  conducted  as 
agent  for  a  customer,  conducted  in  a 
brokerage,  custodial,  advisory,  or 
administrative  capacity,  conducted  as 
trustee,  or  conducted  in  any 
substantially  similar  capacity.  As 
explained  in  the  preamble 
accompanying  the  proposal,  we  moved 
this  language  fi-om  §  362.2(c)  of  the 
former  version  of  part  362  where  the 
term  "as  principal"  was  defined  to 
mean  acting  other  than  as  agent  for  a 
customer,  acting  as  trustee,  or 
conducting  an  activity  in  a  brokerage, 
custodial  or  advisory  capacity.  The 


FDIC  previously  described  this 
definition  as  not  covering,  for  example, 
acting  as  agent  for  the  sale  of  insurance, 
acting  as  agent  for  the  sale  of  seciuities, 
acting  as  agent  for  the  sale  of  real  estate, 
or  acting  as  agent  in  arranging  for  travel 
services.  Likewise,  providing 
safekeeping  services,  providing  personal 
financial  planning  services,  and  acting 
as  trustee  were  described  as  not  being 
"as  principal"  activities  within  the 
meaning  of  this  definition.  In  contrast, 
real  estate  development,  insurance 
underwriting,  issuing  annuities,  and 
securities  undenvriting  would 
constitute  "as  principal"  activities. 

Further,  for  example,  travel  agency 
activities  have  not  been  brought  within 
the  scope  of  part  362  and  would  not 
require  prior  consent  from  the  FDIC 
even  though  a  national  bank  is  not 
permitted  to  act  as  travel  agent.  Agency 
activities  are  not  covered  by  the 
regulations  because  the  state  bank 
would  not  be  acting  "as  principal"  in 
providing  those  services.  Thus,  the  fact 
that  a  national  bank  may  not  engage  in 
travel  agency  activities  is  of  no 
consequence.  Of  course,  state  banks 
would  have  to  be  authorized  to  engage 
in  travel  agency  activities  under  state 
law.  We  intend  to  continue  to  interpret 
section  24  and  part  362  as  excluding 
any  coverage  of  activities  being 
conducted  as  agent.  To  highlight  this 
issue,  provide  clarity,  and  alert  the 
reader  of  this  rule  that  activities  being 
conducted  as  agent  are  not  within  the 
scope  of  section  24  and  part  362,  this 
language  was  moved  to  the  purpose  and 
scope  paragraph  in  the  proposal. 

Comments  addressing  the  proposed 
treatment  of  "as  principal"  were 
submitted  by  two  industry  trade  groups. 
One  group  agreed  that  moving  the 
applicable  language  to  the  purpose  and 
scope  paragraph  helps  clarify  that 
section  24  does  not  apply  to  activities 
conducted  in  an  agency  or  similar 
capacity.  However,  both  commenters 
recommended  that  the  FDIC  define  "as 
principal"  by  specifying  what  is  meant 
by  acting  as  principal  rather  than 
providing  a  list  of  capacities  exempt 
from  that  definition.  In  other  words,  the 
commenters  desired  a  definition 
consisting  of  an  inclusive  Ust  rather 
than  a  list  of  exemptions.  Additionally, 
one  commenter  expressed  concern  that 
the  current  Ust  of  exempt  capacities  may 
omit  certain  agency-like  roles.  As  such, 
the  commenter  recommended  that  the 
FDIC  include  "substantially  similar 
capacities"  in  the  list  of  capacities  that 
are  not  considered  to  be  conducted  "as 
principal". 

The  FDIC  continues  to  believe  that 
including  the  "as  principal"  language  in 
the  purpose  and  scope  paragraph 


provides  clarity  regarding  activities 
coming  within  the  scope  of  section  24. 
As  such,  the  FDIC  elects  not  to 
separately  define  "as  principal",  and 
has  deleted  as  redundant  an  overlapping 
definition  of  "as  principal"  contained  in 
§  362.2(c)  of  the  proposal.  Additionally, 
the  FDIC  cannot  reasonably  list  all 
capacities  that  will  be  considered  to  be 
"as  principal".  Therefore,  the  FDIC  is 
not  persuaded  that  changing  the  nature 
of  the  definition  to  an  inclusive  Ust  of 
capacities  that  are  considered  "as 
principal"  would  alleviate  confusion. 
Instead,  "as  principal"  activities  will 
continue  to  be  described  as  being  all 
capacities  other  than  the  Usted 
exceptions.  The  FDIC  nonetheless 
agrees  that  the  current  Ust  may  exclude 
certain  agency-like  roles  and  is  therefore 
adding  the  phrase  "or  in  any 
substantially  similar  capacity"  to  the 
regulatory  language  of  §  362.1(b)(1). 
Also,  the  FDIC  has  added  a  list  of 
examples  of  activities  that  are  not  "as 
principal"  to  provide  the  pubUc  with 
additional  guidance. 

The  preamble  of  the  proposal  also 
explains  that  equity  investments 
acquired  in  connection  v«th  debts 
previously  contracted  (DPC)  are  not 
within  the  scope  of  this  subpart  when 
held  within  the  shorter  of  the  time 
Umits  prescribed  by  state  or  federal  law. 
The  exclusion  of  equity  investments 
acquired  in  connection  with  DPC  was 
moved  from  the  definition  of  "equity 
investment"  in  the  former  regulation  to 
the  purpose  and  scope  paragraph  to 
highlight  this  issue,  provide  clarity,  and 
alert  the  reader  of  this  rule  that  these 
investments  are  not  within  the  scope  of 
section  24  and  part  362.  hiterests  taken 
as  DPC  are  excluded  fi-om  the  scope  of 
this  regulation  provided  that  the 
interests  are  not  held  for  investment 
purposes  and  are  not  held  longer  than 
the  shorter  of  any  time  Umit  on  holding 
such  interests  (1)  set  by  appUcable  state 
law  or  regulation  or  (2)  the  maximum 
time  limit  on  holding  such  interests  set 
by  applicable  statute  for  a  national  bank. 
The  result  of  the  modification  would  be 
to  make  it  clear,  for  example,  that  real 
estate  taken  DPC  may  not  be  held  for 
longer  than  10  years  (see  12  U.S.C.  29) 
or  any  shorter  period  of  time  set  by  the 
state.  In  the  case  of  equity  securities 
taken  DPC,  the  bank  must  divest  the 
equity  securities  "within  a  reasonable 
time"  (i.e.  as  soon  as  possible  consistent 
with  obtaining  a  reasonable  return)  (see 
OCC  Interpretive  Letter  No.  395,  August 
24,  1987,  (1988-69  Transfer  Binder)  Fed 
Banking  L.  Rep.  (CCH)  p.  85619,  which 
interprets  and  appUes  the  National  Bank 
Act)  or  no  later  than  the  time  permitted 
imder  state  law  if  that  Ume  period  is 
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shorter.  Of  course,  a  state  bank 
pennitted  to  hold  such  interests  under 
state  law  may  apply  to  the  FDIC  for 
consent  to  continue  to  hold  the  real 
property  through  a  majority-owned 
subsidiary.  In  the  final  rule,  the  FDIC 
has  added  some  general  information 
about  the  manner  in  which  a  national 
bank  may  hold  DPC. 

Two  commenters  objected  to  the  FDIC 
imposing  the  national  bank  holding 
period  Umits  on  insured  state  banks  if 
those  limits  are  shorter  than  otherwise 
permitted  under  state  law.  One 
commenter  suggested  applying  a 
"reasonable  time  period"  divestiture 
Standard  similar  to  that  concerning 
fequity  securities  acquired  DPC.  The 
holding  periods  governing  a  national 
bank's  ability  to  own  real  estate 
acquired  DPC  are  contained  vdthin 
section  29  of  the  National  Bank  Act  (12. 
U.S.C.  29).  Because  a  national  bank  can 
jhold  real  estate  acquired  DPC  in  limited 
tircumstances,  section  24  only  allows  a 
istate  bank  to  hold  such  interests  under 
Ithe  same  constraints,  i.e.,  for  a 
imaximum  of  10  years.  Conversely, 
isection  29  does  not  contain  divestiture 
periods  for  equity  securities  acquired 
;DPC  and  the  FDIC  has  therefore  elected 
to  defer  to  a  "reasonable  time"  standard. 
However,  due  to  the  statutory  limitation 
in  section  29,  no  changes  are  made  to 
the  exception  for  real  estate  acquired 
DPC  and  the  regulation  will  continue  to 
apply  the  holding  periods  in  the  manner 
proposed. 

As  discussed  in  the  proposal's 
preamble,  the  intent  of  the  insured  state 
bank  in  holding  equity  investments 
acquired  in  connection  with  DPC  is  also 
relevant  to  the  analysis  of  whether  the 
equity  investment  is  permitted.  Any 
j  interest  taken  DPC  may  not  be  held  for 
j  investment  piu-poses.  For  example,  a 
bank  may  be  able  to  expend  monies  in 
connection  wi\h  DPC  property  and/or 
;  take  other  actions  with  regard  to  that 
property.  However,  if  those 
expenditiu^s  and  actions  are  not 
permissible  for  a  national  bank,  the 
property  will  not  fall  within  the  DPC 
exception.  For  an  additional  example,  if 
the  bank's  actions  are  speculative  in 
natiu«  or  go  beyond  what  is  necessary 
and  prudent  in  order  for  the  bank  to 
recover  on  the  loan,  a  national  bank 
would  not  be  permitted  to  take  these 
actions.  The  FDIC  expects  bank 
management  to  document  that  DPC 
property  is  being  actively  marketed; 
current  appraisals  or  other  means  of 
establishing  fair  market  value  may  be 
used  to  support  management's  decision 
I  not  to  dispose  of  property  if  offers  to 
I  piut:hase  the  property  have  been 
received  and  rejected  by  management. 


Similarly,  the  proposal  also  moved  to 
the  purpose  and  scope  paragraph 
language  governing  any  interest  in  real 
estate  in  which  the  real  property  is  (1) 
used  or  intended  in  good  faith  to  be 
used  within  a  reasonable  time  by  an 
insured  state  bank  or  its  subsidiaries  as 
offices  or  related  faciUties  for  the 
conduct  of  its  business  or  future 
expansion  of  its  business  or  (2)  used  as 
public  welfare  investments  of  a  type 
permissible  for  national  banks.  Again, 
this  language  was  moved  from  the 
definition  of  "equity  investment"  in  the 
former  regulation  to  highhght  this  issue, 
provide  clarity,  and  alert  the  reader  of 
this  rule  that  such  investments  are  not 
within  the  scope  of  this  subpart.  In  the 
case  of  real  property  held  for  use  at 
some  time  in  the  futiu^  as  premises,  the 
holding  of  the  property  must  reflect  a 
bona  fide  intent  on  the  part  of  the  bank 
to  use  the  property  in  the  future  as 
premises.  We  are  not  aware  of  any 
statutory  time  frame  that  appUes  in  the 
case  of  a  national  bank  which  limits  the 
holding  of  such  property  to  a  specific 
time  period.  Therefore,  the  issue  of  the 
precise  time  frame  under  which  future 
premises  may  be  held  without 
implicating  part  362  must  be  decided  on 
a  case-by-case  basis.  If  the  holding 
period  cdlowed  under  state  law  is  longer 
than  what  the  FDIC  determines  to  be 
reasonable  and  consistent  with  a  bona 
fide  intent  to  use  the  property  for  future 
premises,  the  bank  will  be  so  informed 
and  will  be  required  to  convert  the 
property  to  use,  divest  the  property,  or 
apply  for  consent  to  hold  the  property 
through  a  majority-owrned  subsidiary  of 
the  bMik.  We  note  that  the  OCC's 
regulations  indicate  that  real  property 
held  for  future  premises  should 
normally  be  converted  to  use  within  five 
years  after  which  time  it  will  be 
considered  other  real  estate  owned  and 
must  be  actively  marketed  and  divested 
within  no  more  than  ten  years  (12  CFR 
part  34).  We  imderstand  that  the  time 
periods  set  forth  in  the  OCC's 
regulations  reflect  safety  and  soundness 
determinations  by  that  agency.  As  such, 
and  in  keeping  with  what  has  been  to 
date  the  FDIC's  posture  with  regard  to 
safety  and  soundness  determinations  of 
the  OCC,  the  FDIC  vnll  make  its  own 
judgment  to  determine  when  a 
reasonable  time  has  elapsed  for  holding 
property  for  future  premises. 

The  purpose  and  scope  paragraph  also 
explains  that  a  subsidiary  of  an  insured 
state  bank  may  not  engage  in  activities 
that  are  not  permissible  for  a  subsidiary 
of  a  national  bank  unless  the  bank  is  in 
compliance  with  applicable  capital 
standards  and  the  FDIC  has  determined 
that  the  activity  poses  no  significant  risk 


to  the  deposit  insurance  fund.  Subpart 
A  provides  standards  for  certain 
activities  that  are  not  permissible  for  a 
subsidiary  of  a  national  bank. 
Additionally,  because  of  safety  and 
soimdness  concerns  relating  to  real 
estate  investment  activities,  subpart  B 
reflects  special  rules  for  subsidiaries  of 
insured  state  nonmember  banks  that 
engage  in  real  estate  investment 
activities  of  a  type  that  are  not 
pe'rmissible  for  a  national  bank,  but  that 
may  be  otherwise  permissible  for  a 
subsidiary  of  a  national  bank. 

The  FDIC  intends  to  allow  insured 
state  banks  and  their  subsidiaries  to 
undertake  safe  emd  sound  activities  and 
investments  that  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  appUcable  law.  This  subpart 
does  not  authorize  any  insvued  state 
bank  to  make  investments  or  to  conduct 
activities  that  are  not  authorized  or  that 
are  prohibited  by  either  state  or  federal 
law. 

Section  362.2    Definitions 

Revised  subpart  A  §  362.2  contains 
the  definitions  applicable  to  this 
subpart.  Most  definitions  are  unchanged 
from  those  used  in  the  current 
regulation.  Nonetheless,  the  proposal 
contains  edits  to  enhance  clarity  and 
readability,  define  additional  terms,  and 
delete  certain  definitions  as 
uimecessary. 

To  standardize  as  many  definitions  as 
possible,  we  incorporated  the  following 
definitions  from  section  3  of  the  FDI  Act 
(12  U.S.C.  1813):  "depository 
institution",  "insured  state  bank", 
"bank",  "state  bank",  "savings 
association",  "state  savings 
association",  "insured  depository 
institution",  "federal  savings 
association",  and  "insured  state 
nonmember  bank".  This  standardization 
required  that  we  delete  the  definitions 
of  the  first  two  terms,  "depository 
institution"  and  "insured  state  bank", 
currently  found  in  part  362.  No 
substantive  change  was  intended  by  this 
modification.  The  remaining  terms  were 
added  by  reference  to  provide  clarity 
throughout  the  proposed  part  362 
because  we  incorporate  many  of  the 
definitions  from  subpart  A  into  the 
other  part  362  subparts.  The  FDIC 
received  no  comments  concerning  these 
changes  and  is  therefore  adopting  the 
referenced  definitions  as  proposed. 

Several  definitions  were  carried 
forward  in  the  proposal  fitjm  the  current 
regulation  either  unchanged  or 
containing  only  minor  edits  to  enhance 
clarity  or  readability  without  changing 
the  meaning.  The  following  definitions 
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were  carried  forward  without  any 
substantive  meaning  changes:  "control", 
"extension  of  credit",  "executive 
officer",  "director",  "principal 
shareholder",  "related  interest", 
"national  securities  exchange", 
"residents  of  state",  "subsidiary",  and 
"tier  one  capital".  Again,  the  FDIC 
received  no  comments  on  the  referenced 
definitions  which  are  adopted  as 
proposed. 

The  name  of  one  definition  was 
simplified  without  substantively 
changing  its  meaning.  The  subject 
definition  was  formerly  found  in 
§  362.2(g)  and  was  described  as  follows 
"an  insured  state  bank  will  be 
considered  to  convert  its  charter".  This 
definition  is  now  provided  by  §  362.2(f) 
and  is  named  "convert  its  charter".  No 
commenters  addressed  this  simplified 
title  which  is  adopted  as  proposed. 

The  definitions  of  "activity 
permissible  for  a  national  bank",  "an 
activity  is  considered  to  be  conducted  as 
principal",  and  "equity  investment 
permissible  for  a  national  bank"  were 
deleted  in  the  proposed  and  final  rule 
because  the  substance  of  the 
information  contained  in  those 
definitions  was  incorporated  into  the 
scope  paragraph  in  §362.1.  When 
developing  the  proposal,  the  FDIC 
concluded  that  moving  the  information 
contained  in  these  definitions  to  the 
scope  paragraph  made  the  coverage  of 
the  rule  clearer.  Additionally,  placing 
this  information  at  the  beginning  of  the 
subpart  is  consistent  with  the  purpose 
of  a  scope  paragraph.  Some  readers  may 
save  time  by  realizing  sooner  that  the 
regulation  may  be  inapplicable  to 
conduct  contemplated  by  a  particular 
bank.  It  also  may  be  more  logical  for  the 
reader  to  consider  the  scope  paragraph 
to  determine  the  rule's  applicability, 
rather  than  having  to  rely  on  the 
definition  section.  Moreover,  we 
concluded  that  it  would  be  unnecessary 
to  duphcate  this  same  information  in 
the  definition  section.  The  FDIC 
received  no  specific  comments  on  the 
proposed  treatment,  but  respondents 
commenting  on  the  overall  structure  of 
the  proposal  generally  favored  the  use  of 
the  purpose  and  scope  paragraphs.  The 
final  regulation  incorporates  the 
changes  as  proposed.  The  proposed 
definition  of  "as  principal"  at  §  362.2(c) 
duplicates  material  set  out  in  the  scope 
section  at  §  362.1(b)(1),  and  has 
therefore  been  eliminated  in  the  final 
rule.  Appropriate  definitional  language 
has  been  added  to  §  362.1(b)(1). 
The  proposal  also  deleted  the 
definition  of  "equity  interest  in  real 
estate"  and  moved  the  recitation  of  the 
permissibility  of  ovraing  real  estate  for 
bank  premises  and  future  premises. 


owning  real  estate  for  pubhc  welfare 
investments,  and  owning  real  estate 
fi-om  DPC  to  the  scope  paragraph  for  the 
reasons  stated  in  the  preceding 
paragraph.  These  activities  are 
permissible  for  national  banks  and  we 
concluded  that  it  was  unnecessary  to 
continue  to  restate  this  information  in 
the  definition  section  of  the  regulation. 
No  substantive  change  is  intended  by 
the  simplification  of  this  language. 
Further,  we  determined  that  the 
remainder  of  the  definition  of  "equity 
interest  in  real  estate"  did  little  to 
enhance  clarity  or  understanding; 
therefore,  we  are  relying  on  the  language 
defining  "equity  investment"  to  cover 
real  estate  investments. 

Conforming  changes  were  made  to  the 
definition  of  "equity  investment"  by 
removing  the  reference  to  the  deleted 
definition  of  "equity  interest  in  real 
estate".  Additionally,  the  remaining  part 
of  the  "equity  investment"  definition 
was  shortened  and  edited  to  enhance 
readability.  This  definition  is  intended 
to  encompass  an  investment  in  an 
equity  security,  partnership  interest,  or 
real  estate  as  it  did  in  the  former 
regulation.  No  substantive  changes  were 
intended  by  the  changes  described  in 
this  or  the  preceding  paragraph.  The 
FDIC  received  no  comments  on  these 
changes  which  are  adopted  as  proposed. 

With  regard  to  the  definition  of 
"equity  security",  we  modified  the 
definition  by  deleting  references  to 
circimistances  where  holding  equity 
securities  is  permissible  for  national 
banks,  such  as  when  equity  securities 
are  held  as  a  result  of  a  foreclosure  or 
other  arrangements  concerning  debts 
previously  contracted.  Language 
discussing  the  exclusion  of  DPC  and 
other  investments  that  are  permissible 
for  national  beuiks  was  relocated  to  the 
scope  paragraph  for  the  reasons 
previously  stated.  Like  the  exceptions 
concerning  equity  investments  in  real 
estate,  no  substantive  change  is 
intended  by  the  relocation  of  the  subject 
exceptions  to  the  purpose  and  scope 
paragraph.  No  comments  were  received 
on  this  proposed  treatment  which  is 
adopted  as  proposed. 

Tbe  definitions  of  "investment  in  a 
department"  and  "department"  were 
deleted  because  they  are  no  longer 
needed  in  the  revised  regulation  text. 
The  core  standards  applicable  to  a 
department  of  a  bank  are  detailed  in 
§  362.3(c)  and  defining  the  term 
"department"  is  therefore  unnecessary. 
If  a  calculation  of  an  "investment  in  a 
department"  needs  to  be  made,  the  FDIC 
intends  to  defer  to  governing  state  law. 
As  a  result,  a  definition  of  "investment 
in  a  department"  is  imnecessary  and 
was  deleted.  There  were  no  comments 


addressing  the  removal  of  these 
definitions. 

Similarly,  we  deleted  the  definition  of 
"investment  in  a  subsidiary"  because 
the  definition  is  no  longer  needed  in  the 
revised  regulation  text.  Amounts  subject 
to  the  investment  limits  of  §  362.4(d)  are 
listed  clearly  in  that  subsection.  The 
FDIC  opted  to  list  amounts  subject  to 
investment  limits  in  §  362.4(d)  to 
separate  those  debt-type  investments 
fi-om  the  equity-type  investments 
subject  to  the  capital  treatment  of 
§  362.4(e).  The  regulation  also  contains 
other  investment  limits  applicable  to 
both  debt  and  equity  investments. 
Because  of  these  different  types  of 
investment  limits,  the  FDIC  did  not  find 
a  single  "investment  in  a  subsidiary" 
definition  helpful.  Therefore,  the  FDIC 
has  elected  not  to  incorporate  such  a 
definition  despite  a  request  by  one 
commenter.  However,  as  the  same 
commenter  suggested,  the  FDIC  has 
attempted  to  clearly  delineate  amounts 
subject  to  the  various  investment  limits, 
transaction  restrictions,  and  capital 
requirements  when  applicable  through 
both  the  regulation  text  and  the 
corresponding  preamble  language. 

We  deleted  the  definition  of  "bona 
fide  subsidiary"  and  chose  to  make 
similar  characteristics  part  of  the 
"eligible  subsidiary"  criteria  in 
§  362.4(c)(2).  Including  these  criteria  as 
a  part  of  the  substantive  regulation  text 
in  the  referenced  subsection,  rather  than 
as  a  definition,  makes  reading  the  rule 
easier  and  the  meaning  clearer.  No 
commenters  addressed  this  treatment. 
Comments  concerning  the  various 
elements  of  the  eligible  subsidiary 
criteria  are  discussed  elsewhere  in  this 
preamble  under  the  appropriate  section. 
The  regulation  substitutes  the  current 
definition  of  "lower  income"  with  a 
cross  reference  in  §  362.3(a)(2)(ii)  to  the 
definition  of  "low  income"  and 
"moderate  income"  used  for  purposes  of 
part  345  of  the  FDIC's  regulaUons  (12 
CFR  345)  which  implements  the 
Commimity  Reinvestment  Act  (CRA).  12 
U.S.C.  2901,  et.  seq.  Under  part  345, 
"low  income"  means  an  individual 
income  that  is  less  than  50  percent  of 
the  area  median  income  or  a  median 
family  income  that  is  less  than  50 
percent  in  the  case  of  a  census  tract  or 
a  block  numbering  area  delineated  by 
the  United  States  Census  in  the  most 
recent  deceimial  census.  "Moderate 
income"  means  an  individual  income 
that  is  at  least  50  percent  but  less  than 
80  percent  of  the  area  median  or  a 
median  family  income  that  is  at  least  50 
but  less  than  80  percent  in  the  case  of 
a  census  tract  or  block  numbering  area. 

The  "lower  income"  definition  is 
relevant  for  purposes  of  applying  the 
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so  contains 
licable  to 


exception  in  the  regulation  which 
allows  an  insured  state  bank  to  be  a 
partner  in  a  limited  partnership  whose 
sole  purpose  is  direct  or  indirect 
investment  in  the  acquisition, 
rehabilitation,  or  new  construction  of 
qualified  housing  projects  (housing  for 
lower  income  persons).  As  we  anticipate 
that  insured  state  banks  will  seek  to  use 
such  investments  in  meeting  their 
jcommunity  reinvestment  obUgations, 
|the  FDIC  is  of  the  opinion  that 
conforming  the  definition  of  lower 
income  to  that  used  for  CRA  purposes 
will  benefit  banks.  This  change  has  the 
effect  of  expanding  the  housing  projects 
that  qualify  for  the  exception.  The  FDIC 
received  one  comment  addressing  the 
altered  definition  with  the  respondent 
favorably  noting  and  supporting  the 
resultant  effect.  The  final  regulation 
adopts  this  change  as  proposed. 

The  regulation  includes  an  altered 
^definition  of  the  term  "activity".  As 
modified,  the  definition  includes  both 
activities  and  investments.  Where 
equity  investments  are  intended  to  be 
excluded  from  a  particular  section  of  the 
'regulation,  we  expressly  exclude  those 
investments  in  the  regulatory  text. 
Previously,  the  term  "activity"  was 
defined  differently  depending  upon 
whether  it  was  used  in  connection  with 
the  direct  conduct  of  business  by  an 
insured  state  bank  or  in  connection  wdth 
the  conduct  of  business  by  a  subsidiary 
of  the  bank.  This  change  was  made  both 
to  simplify  the  regulation  and  to  reflect 
the  section  24  definition  of  "activity". 
No  comments  were  received  on  this 
proposed  change. 

It  is  noted  that  no  comments  were 
received  regarding  the  proposed 
Suggestion  also  to  modify  the  "activity" 
definition  to  incorporate  a  recent 
interpretation  by  the  agency  that 
determined  that  the  act  of  making  a 
poUtical  campaign  contribution  does 
not  constitute  an  "activity"  for  purposes 
of  part  362.  The  referenced 
interpretation  uses  a  three  prong 
analysis  to  help  determine  whether 
particular  conduct  should  be  considered 
an  activity  and  therefore  subject  to 
review  under  part  362  if  the  conduct  is 
not  permissible  for  a  national  bank. 

First,  any  conduct  that  is  an  integral 
part  of  the  business  of  banking  as  well 
as  any  conduct  which  is  closely  related 
or  incidental  to  banking  should  be 
considered  an  activity.  In  applying  this 
&ctor,  it  is  important  to  focus  on  what 
banks  do  that  makes  them  different  firom 
other  types  of  businesses.  For  example, 
lending  money  is  clearly  an  "activity" 
for  purposes  of  part  362.  The  second 
factor  asks  whedier  the  conduct  is 
merely  a  corporate  function  as  opposed 
to  a  banking  function.  For  example. 


paying  dividends  to  shareholders  is 
primarily  a  general  corporate  function 
and  not  one  associated  with  banking 
because  of  some  unique  characteristic  of 
banking  as  a  business.  Generally, 
activities  that  are  not  general  corporate 
functions  will  involve  interaction 
between  the  bank  and  its  customers 
rather  than  its  employees  or 
shareholders.  The  third  factor  asks 
whether  the  conduct  involves  an 
attempt  by  the  bank  to  generate  a  profit. 
For  example,  banks  make  loans  and 
accept  deposits  in  an  effort  to  make 
money.  However,  contracting  wath 
another  company  to  generate  monthly 
customer  statements  should  not  be 
considered  to  be  an  activity  in  and  of 
itself  as  it  simply  is  entered  into  in 
support  of  the  "activity"  of  taking 
deposits.  If  at  least  two  of  the  factors 
yield  a  conclusion  that  the  conduct  is 
part  of  the  authorized  conduct  of 
business  by  the  bank,  the  better 
conclusion  is  that  the  conduct  is  an 
activity.  Because  of  the  lack  of  interest 
received  on  expanding  the  definition  to 
reflect  this  interpretation,  no  change  is 
made  to  the  definition  proposed.  The 
FDIC  intends  to  continue  to  apply  the 
above  analysis  when  determining 
whether  particular  conduct  should  be 
considered  an  activity. 

The  definition  of  "real  estate 
investment  activity"  was  shortened  to 
mean  any  interest  in  real  estate  held 
directly  or  indirectly  that  is  not 
permissible  for  a  national  bank.  This 
term  is  used  in  §  362.4(b)(5)  of  subpart 
A.  Additionally,  it  is  used  in  §  362.8  of 
subpart  B  which  contains  safety  and 
soundness  restrictions  on  real  estate 
activities  of  subsidiaries  of  insured  state 
nonmember  banks  that  may  be  deemed 
to  be  permissible  for  operating 
subsidiaries  of  national  banks  but  that 
would  not  be  permissible  for  a  national 
bank  itself.  The  proposed  definition 
contained  a  parenthetical  excluding  real 
estate  leasing  from  the  definition  of  real 
estate  investment  activities.  By 
excluding  leasing  fi-om  the  proposed 
"real  estate  investment  activity" 
definition,  the  FDIC  was  attempting  to 
clearly  separate  leasing  activity  from 
other  real  estate  investment  activities. 

Under  the  current  regulation,  banks 
and  their  majority-owrned  subsidiaries 
are  allowed  to  engage  in  real  estate 
leasing  under  the  regulatory  exceptions 
enabling  them  to  engage  in  activities 
closely  related  to  banking. '  These 


'  These  regulatory  exceptions  were  provided  by 
§  362.4(c)(3)(ii)(A)  and  (B)  depending  upon  whether 
conducted  by  the  bank  or  through  a  majority-owned 
subsidiary,  respectively.  The  exceptions  provided 
that  insured  state  banks  or  their  majority-owned 
subsidiaries  could  engage  in  principal  in  activities 
that  the  FRB  by  regulation  or  order  has  found  to  be 


regulatory  exceptions  were  carried 
forward  in  the  proposal.  However,  the 
FDIC  is  concerned  about  certain 
activities  encompassed  within  this 
section.  For  example,  the  4(c)(8)  list 
includes  real  estate  leasing.  When  an 
individual  or  entity  engages  in  leasing 
activity  as  the  lessor  of  a  particular 
parcel,  the  landlord  has  an  ownership 
interest  in  the  underlying  real  estate. 
Under  section  24  of  the  FDI  Act,  insured 
state  banks  are  limited  in  their  ability  to 
own  real  estate.  We  are  concerned  that 
an  insured  state  bank  could  consider 
this  regulation  and  its  certain  conditions 
as  the  FDIC  having  permitted  the  bank 
or  its  majority-owTied  subsidiaries  to 
own  real  estate  interests  that  would  not 
be  permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank.  To 
prevent  insured  state  banks  from 
attempting  to  use  this  consent  to  leasing 
activity  as  a  way  to  avoid  the  corporate 
separations,  transaction  limitations  and 
restrictions,  and  capital  treatment 
applicable  to  other  real  estate 
investment  activities,  the  proposed 
definition  expressly  excluded  leasing. 
Additionally,  the  FTDIC  was  attempting 
to  ensiu«  that  banks  using  the  notice 
procedure  to  engage  in  real  estate 
investment  activities  were  not,  in  effect, 
operating  a  commercial  business  by 
virtue  of  the  terms  of  the  leasing 
activity. 

The  FDIC  recognizes,  however,  that 
the  proposed  definition  would  have 
effectively  prevented  an  insured  state 
bank's  majority-owned  subsidiary  that 
was  proceeding  under  the  notice 
procedure  from  leasing  property  that  it 
is  otherwise  permitted  to  own  or 
develop. 2  As  a  result,  the  insured  state 
bank  would  have  been  required  to 
submit  an  application  to  seek  further 
consent  fi-om  the  FDIC  to  lease  real 
property  it  was  allowed  to  ovvrn.  To 
correct  this  anomaly,  the  FDIC  has 
deleted  the  parenthetical  from  the 
definition  and  deals  with  the  activities 
of  real  estate  leasing  and  other  real 
estate  investment  activities  separately  as 
dijcussed  elsewhere  in  this  preamble. 
The  subject  definition  is  otherwise 
unchanged  from  the  proposal. 

The  final  rule  includes  a  modified 
definition  of  "company"  to  which  we 
added  limited  liability  companies  to  the 
list  of  entities  considered  to  be  a 
company.  This  change  was  made  to 
recognize  the  creation  of  Umited 
hability  companies  and  their  growing 
prevalence  in  the  market  place.  Four 


closely  related  to  banking  for  the  purposes  of 
section  4(c)(8)  of  the  Bank  Holding  Company  Act 
(12  U.S.C.  1843(c)(8)). 

2  Provided  it  meets  the  conditions  imposed  by 
§  3«2.4(b)(5). 
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commenters  suggested  explicitly  adding 
limited  liability  partnerships  to  the  Ust 
of  business  structures  included  in  the 
"company"  definition.  The  FDIC 
believes  the  suggested  change  is 
unnecessary  because  hmited  liability 
partnerships  are  already  included  in  the 
definition  through  the  term 
"partnership". 

As  proposed,  the  FDIC  adopted  the 
modified  definition  of  "significant  risk 
to  the  fund"  with  the  second  sentence 
that  clarifies  that  this  definition 
includes  the  risk  that  may  be  present 
either  when  an  activity  or  an  equity 
investment  contributes  or  may 
contribute  to  the  decline  in  condition  of 
a  particular  state-chartered  depository 
institution  or  when  a  type  of  activity  or 
equity  investment  is  found  by  the  FDIC 
to  contribute  or  potentially  contribute  to 
the  deterioration  of  the  overall 
condition  of  the  banking  system.  Our 
interpretation  of  the  definition  remains 
unchanged.  Significant  risk  to  the 
deposit  insurance  fund  is  understood  to 
be  present  whenever  there  is  a  high 
probability  that  any  insurance  fund 
administered  by  the  FDIC  may  suffer  a 
loss.  The  preamble  accompanying  the 
adoption  of  this  definition  in  1992  (57 
FR  53220,  November  9, 1992)  indicated 
that  the  FDIC  recognizes  that  no 
investment  or  activity  may  be  said  to  be 
without  risk  under  all  circumstances 
and  that  such  a  fact  alone  will  not  cause 
the  agency  to  determine  that  a  particular 
activity  or  investment  poses  a 
significant  risk  of  loss  to  the  fund.  The 
definition  emphasizes  that  there  is  a 
high  degree  of  likelihood  under  all  of 
the  relevant  circumstances  that  an 
investment  or  activity  by  a  particular 
bank,  or  by  banks  in  general  or  in  a 
given  market  or  region,  may  ultimately 
produce  a  loss  to  either  of  die  funds. 
The  relative  or  absolute  size  of  the  loss 
that  is  projected  in  comparison  to  the 
fund  is  not  determinative  of  the  issue. 
The  preamble  indicated  that  the 
definition  is  consistent  with  and 
derived  from  the  legislative  history  of 
section  24  of  the  FDI  Act.  Previously, 
the  FDIC  rejected  the  suggestion  that  a 
risk  to  the  fund  be  found  only  if  a 
particular  activity  or  investment  is 
expected  to  result  in  the  imminent 
failure  of  a  bank.  The  suggestion  was 
rejected  in  1992  as  the  FDIC  determined 
that  it  was  inappropriate  to  approach 
the  issue  this  narrowly  in  light  of  the 
legislative  intent. 

Four  commenters  addressed  the 
proposed  change  to  the  wording  of  this 
definition.  One  industry  trade 
association  complimented  the  change. 
However,  two  other  groups  expressed 
concern  that  the  added  sentence  results 
in  a  definition  that  is  overly  broad,  and 


a  state  bank  stated  that  the  change 
makes  the  definition  incoherent.  The 
latter  three  commenters  expressed 
concern  that  the  added  sentence 
contains  no  qualifications  or  limitations. 
These  commenters  state  that  numerous 
activities  may  negatively  impact  the 
condition  of  an  institution  or  may 
contribute  to  deterioration  in  the  overall 
banking  system  without  causing  loss  to 
the  insurance  fund.  The  commenters 
suggest  that  section  24  requires  the  FDIC 
to  consider  the  extent  of  the  impact 
before  determining  that  an  activity 
presents  a  significant  risk  to  the  fund. 
The  FDIC  agrees  with  the  commenters 
that  consideration  must  be  given  to  the 
extent  that  a  negative  event  may  harm 
an  institution  or  the  overall  banking 
industry.  However,  the  FDIC  believes 
that  both  sentences  contained  in  the 
definition  must  be  read  together.  The 
second  sentence  clarifies  that  significant 
risk  is  present  whenever  there  is  a  high 
probability  that  an  activity  or  an  equity 
investment  will  or  could  result  in  a  loss 
to  an  insurance  fund  administered  by 
the  FDIC,  regardless  of  whether  the  loss 
results  from  one  or  multiple 
institutions.  After  consideration  of  the 
comments  and  the  wording,  the  FDIC 
adopts  the  expanded  definition  as 
proposed. 

The  proposal  re-defined  the  term 
"well-capitalized"  to  incorporate  the 
same  meaning  set  forth  in  part  325  of 
this  chapter  for  an  insiu^d  state 
nonmember  bank.  For  other  state- 
chartered  depository  institutions,  the 
term  "well-capitalized"  has  the  same 
meaning  as  set  forth  in  the  capital 
regulations  adopted  by  the  state. 
Importing  the  capital  definitions  used 
by  the  various  state-chartered 
depository  institutions  should  simplify 
the  calculations  when  they  deal  with 
their  appropriate  federal  banking 
agency.  The  other  terms  defined  under 
§  362. 2(x)  of  the  current  regulation  were 
deleted  as  unnecessary  due  to  the  other 
changes  in  the  regulation  text. 

The  proposal  added  definitions  of  the 
following  terms:  "change  in  control", 
"institution",  "majority-owned 
subsidiary",  "security"  and  "state- 
chartered  depository  institution." 

After  reconsideration  of  the  proposed 
definition  of  "change  in  control",  the 
FDIC  decided  to  adopt  certain  changes 
to  bring  the  definition  back  into 
substantive  consistency  uith  the 
broader  reach  of  the  term  as  is  provided 
by  the  current  regulation.  The  change  in 
control  definition  comes  into  play 
primarily  in  connection  with  section 
24 's  grandfather  with  respect  to 
common  or  preferred  stock  listed  on  a 
national  seciuities  exchange  and  shares 
of  registered  investment  companies. 


Section  24  states  that  the  grandfather 
ceases  to  apply  if  the  bank  converts  its 
charter  or  undergoes  a  change  in 
control. 

The  definition  proposed  at  §  362.2(c) 
covered  any  instance  in  which  the  bank 
undergoes  a  transaction  which  requires 
a  notice  to  be  filed  under  section  7(j)  of 
the  FDI  Act  (12  U.S.C.  181 7(j))  except  a 
transaction  which  is  presumed  to  be  a 
change  in  control  for  the  purposes  of 
that  section  under  FDIC's  or  FRB's 
regulations  implementing  section  7(j),  or 
in  which  the  bank  is  acquired  by  or 
merged  into  a  bank  that  is  not  eligible 
for  the  grandfather.  This  proposed 
definition  eliminated  two  other 
instances  which  the  current  regulation, 
at  §  362.3(b)(4)(ii),  treats  as  a  change  in 
control:  any  transaction  subject  to 
section  3  of  the  Bank  Holding  Company 
Act  (12U.S.C.  1842)  other  than  a  one 
bank  holding  company  formation 
(section  3  transactions),  and  a 
transaction  in  which  control  of  the 
bank's  parent  company  changes  (parent 
control  changes). 

In  the  preamble  to  the  proposal,  the 
FDIC  indicated  that  elimination  of  the 
section  3  transactions  and  the  parent 
control  changes  would  bring  the 
definition  more  in  line  with  what 
constituted  a  true  change  in  control.  For 
example,  the  section  3  transaction 
language  in  the  current  rule  would 
encompass  all  mergers  between  the 
holding  company  of  a  grandfathered 
bank  and  another  bank  holding 
company,  regardless  of  which  holding 
company  was  the  survivor.  However, 
upon  further  reflection,  the  FDIC  has 
decided  that  total  elimination  of  the 
section  3  transactions  would  create 
anomalous  results.  If  a  controlling 
interest  in  a  grandfathered  bank  was 
acquired  by  an  unrelated  holding 
company  (which  requires  approval 
under  section  3),  it  is  difficult  to  argue 
how  this  is  materially  less  of  a  change 
in  control  than  if  control  of  the  bank 
was  acquired  by  an  individual  in  a 
section  7(j)  transaction.  Still,  there  are 
cases  in  which  a  rigid  application  of  the 
section  3  transactions  would  reach  too 
far.  In  contrast  to  the  example  in  which 
a  bank  holding  company  acquires 
control  of  a  grandfathered  bank,  the 
FRB's  approval  under  section  3  is 
required  if  a  bank  holding  company 
acquires  anything  more  than  five 
percent  of  any  outstanding  class  of  a 
bank's  voting  shares.  The  revised 
definition  at  §  362.2(c)  contained  in  the 
final  rule  therefore  includes  transactions 
subject  to  section  3  approval  only  when 
a  bank  holding  company  acquires 
control  of  a  grandfathered  bank  through 
the  section  3  transaction.  The  current 
exclusion  for  one  bank  holding 
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company  formations  also  is  maintained 
in  the  final  rule. 

Also,  the  elimination  of  the  parent 
Control  changes  in  the  proposed  rule 
created  potentially  confusing 
ambiguities,  peirticularly  when  coupled 
with  the  elimination  of  the  section  3 
transactions.  For  example,  if  the  holding 
company  of  a  bank  eligible  for  the 
grandfather  is  acquired  and  merged  into 
an  unrelated  bank  holding  company 
(again,  which  requires  approval  imder 
section  3),  it  is  difficult  to  argue  how 
this  is  materially  less  of  a  change  in 
i  Control  than  if  the  bank  itself  was 
merged  with  an  unrelated  bank.  But  the 
merger  and  acquisition  language  in  the 
proposed  definition  referred  only  to  the 
bank  itself.  The  final  rule  expands  the 
merger  language  to  holding  companies, 
accordingly.  As  another  example,  it  is 
difficult  to  argue  that  a  transaction 
liequiring  the  holding  company  of  a 
grandfathered  bank  to  submit  a  change 
in  control  notice  under  section  7(j)  is 
materially  less  of  a  change  in  control 
than  a  transaction  requiring  the 
grandfathered  bank  itself  to  file  such  a 
notice,  and  the  7(j)  language  in  the 
proposed  rule  did  not  expressly  refer  to 
holding  company  transactions.  In  the 
final  rule,  the  FDIC  has  therefore  revised 
the  7(j)  language  to  clarify  its 
applicability  to  both  scenarios. 

The  FDIC  received  three  similar 
comments  expressing  concern  about  the 
proposed  changes  to  the  "change  in 
control"  definition.  The  commenters 
acknowledge  that  deleting  certain 
instances  from  the  current  definition 
reduces  the  instances  in  which  a  bank 
would  lose  its  grandfathered  rights. 
Nonetheless,  the  commenters  feel  that  it 
is  unclear  whether  the  proposed 
changes  may  have  also  inadvertently 
broadened  the  reach  of  the  remaining 
transactions  causing  the  grandfathered 
right  to  be  terminated.  This  ambiguity 
appears  to  result  from  an  incomplete 
understanding  of  whether  the  definition 
Continues  to  exclude  transactions 
presumed  to  be  a  change  in  control 
under  the  FDIC's  and  FRB's  regulations 
implementing  section  7{j)  of  the  FDI 
Act.  The  FDIC  wants  to  assure 
j  Commenters  that  the  regulatory  language 
of  the  final  definition,  Uke  that  of  the 
proposal,  continues  to  exclude  such 
presumed  changes  in  control  from  the 
events  that  result  in  a  loss  of  the  subject 
grandfathered  rights. 

One  additional  commenter  took 
!  exception  to  the  FDIC's  position 
concerning  the  ability  to  look  to  the 
substance  of  a  transaction  in 
determining  whether  gremdfather  rights 
terminate.  The  commenter  objected  to 
the  FDIC's  statement  in  the  preamble  to 
the  proposed  rule  that  state  banks 


should  be  aware  that,  depending  upon 
the  circumstances,  the  grandfather 
could  be  considered  terminated  after  a 
merger  transaction  in  which  an  eligible 
bank  is  the  survivor.  For  example,  if  a 
state  bank  that  is  not  eligible  for  the 
grandfather  is  merged  into  a  much 
smaller  state  bank  that  is  eligible  for  the 
grandfather,  the  FDIC  may  determine 
that  in  substance  the  eligible  bank  has 
been  acquired  by  a  bank  that  is  not 
eligible  for  the  grandfather.  The 
commenter  argues  that  the  FDIC's 
interpretation  is  inconsistent  with  the 
FDIC's  current  regulations,  and  claims 
that  if  the  FDIC  subjects  such 
transactions  to  subjective  criteria  such 
as  relative  asset  size,  institutions 
considering  mergers  or  acquisitions  will 
be  disadvantaged  because  of  the 
imcertainty  regarding  the  potential  loss 
of  grandfathered  status.  The  commenter 
also  asserts  that  the  FDIC's 
interpretation  is  inconsistent  writh 
congressional  intent  because  section  24 
did  not  define  change  in  control; 
Congress  clearly  intended  the  use  of 
"change  in  control"  language  in  section 
24(f)(5)  to  reference  the  meaning  of  the 
phrase  "change  in  control"  established 
by  the  Change  in  Bank  Control  Act 
(CBCA)  (12  U.S.C.  1817(j)).  In  the 
commenter's  view,  since  the  CBCA 
predates  section  24  by  nine  years, 
Congress  intended  to  use  "change  in 
control"  as  a  term  of  art. 

The  interpretation  set  out  in  the 
preamble  to  the  proposal  is  consistent 
with  the  FDIC's  current  regulation  and 
is  in  fact  set  out  in  the  preamble 
accompanying  the  FDIC's  original 
adoption  of  the  change  in  control 
provisions  under  part  362  in  1992.  57 
FR  53227  (Nov.  9,  1992).  The 
commenter's  argument  takes  too  narrow 
a  view  of  section  24(f)(5),  as  the  FDIC 
pointed  out  in  proposing  the  change  of 
control  provisions  of  current  part  362. 
In  hght  of  the  broader  congressional 
action  under  section  24  to  genertdly 
prohibit  equity  investments  by  state 
banks  which  are  not  permissible  for  a 
national  bank,  and  the  limited  nature  of 
the  grandfather  exception,  it  is 
appropriate  to  define  the  luiiverse  of 
events  constituting  a  change  in  control 
so  as  to  encompass  transactions 
constituting  a  true  acquisition.  57  FR 
30444  (July  9,  1992).  In  modifying  the 
change  in  control  provisions  of  part  362, 
the  FDIC  has  narrowed  the  definition 
somewhat,  as  discussed  above,  to 
approximate  more  closely  when  a  true 
change  in  control  of  the  bank  has  taken 
place.  If,  as  the  commenter  argues, 
change  in  cgntrol  only  includes 
transactions  subject  to  the  CBCA,  the 
exclusion  under  the  CBCA  for  all 


transactions  reviewable  under  the  Bank 
Merger  Act  (12  U.S.C.  1828(c))  or  the 
Bank  Holding  Company  Act  would  be 
brought  to  bear.  Therefore,  the  FDIC 
rejects  the  argiunents  provided  by  the 
commenter  as  being  an  overly  narrow 
interpretation  of  the  statute. 

We  defined  "state-chartered 
depository  institution"  and 
"institution"  to  mean  any  state  bank  or 
state  savings  association  insured  by  the 
FDIC.  These  definitions  should  enhance 
readability  and  eliminate  ambiguity 
concerning  the  subject  terms.  Defining 
"institution"  enables  us  to  shorten  the 
drafting  of  the  rule.  No  comments  were 
received  regarding  these  definitions 
which  are  adopted  as  proposed. 

Additionally,  the  proposal  added  a 
definition  of  "majority-owned 
subsidiary"  which  was  defined  to  mean 
any  corporation  in  which  the  parent 
insured  state  bank  owns  a  majority  of 
the  outstanding  voting  stock.  This 
definition  was  added  to  clarify  our 
intention  that  expedited  notice 
procedures  only  be  available  when  an 
insured  state  bank  interposes  an  entity 
providing  limited  liabiUty  to  the  parent 
institution.  We  interpret  Congress's 
intention  in  imposing  the  majority- 
owned  subsidiary  requirement  in 
section  24  of  the  FDI  Act  to  generally 
require  that  such  a  subsidiary  provide 
hmited  hability  to  the  insured  state 
bank.  Thus,  except  in  unusual 
circumstances,  we  have  and  will  require 
majority-owned  subsidiaries  to  adopt  a 
form  of  business  that  provides  limited 
liability  to  the  parent  bank.  In  assessing 
our  experience  with  applications,  we 
have  determined  that  the  notice 
procedure  will  be  available  only  to 
banks  that  engage  in  activities  through 
a  majority-owned  subsidiary  that  takes 
the  corporate  form  of  business.  We 
welcome  applications  that  may  take  a 
different  form  of  business  such  as  a 
limited  partnership  or  limited  liabihty 
company,  but  would  Uke  to  develop 
more  experience  with  appropriate 
separations  to  protect  the  bank  from 
liability  under  these  other  forms  of 
business  enterprise  through  the 
application  process  before  including 
such  entities  in  a  notice  procedure. 

Eight  commenters  objected  to  the 
FDIC's  decision  to  construct  the 
definition  around  the  corporate  form  of 
business.  The  commenters  were 
unanimous  in  suggesting  that  the  FDIC 
expand  the  definition  to  include  limited 
liabiUty  companies  (LLCs),  limited 
U&biUty  partnerships  (LLPs),  and 
Urjited  partnerships.  Several  of  the 
conunenters  note  that  these  forms  of 
business  have  been  in  existence  in  many 
states  for  a  number  of  years,  and  they 
project  that  the  presence  of  such 
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structures  will  continue  to  increase 
given  the  tax  benefits,  limited  liability, 
and  flexible  structure  provided  by  these 
business  forms.  The  respondents 
contend  that  these  business  forms 
sufficiently  insulate  the  members  and 
partners  from  liability.  One  commenter 
noted  that  they  are  aware  of  no 
significant  judicial  challenge  to  the 
liability  insulation  provided  by  these 
business  forms.  As  such,  the  commenter 
asserts  that  the  proposed  definition 
contravenes  congressional  intent 
because  it  does  not  recognize  a  business 
form  that  would  provide  limited 
liability  to  the  insured  state  bank. 
Finally,  the  commenters  note  that  both 
the  FRB  and  the  OCC  have  recently 
permitted  the  limited  liability 
organizational  form  for  operating 
subsidiaries. 

Limited  liability  partnerships  and 
companies  are  both  relatively  new 
business  forms.  There  is  little  definitive 
legal  guidance  concerning  the  liability 
protection  offered  by  these 
organizational  structures.  Among  the 
unresolved  issues  is  the  question  of  how 
to  structure  the  management  of  LLCs 
and  LPs  to  afford  the  same  level  of 
separateness  provided  by  the  corporate 
form  under  the  eligible  subsidiary 
criteria.  Because  of  the  limited  existing 
case  law  regarding  piercing  the  veil  of 
LLCs  and  LLPs,  the  FDIC  is  unable  to 
determine  the  appropriate  objective 
separation  criteria  that  will  provide  the 
parent  bank  with  substantially  the  same 
liability  protection  offered  by  an 
independent  corporate  structure.  Thus, 
we  have  not  expanded  the  definition  to 
include  LLCs  and  LLPs  at  this  time.  The 
FDIC  views  this  decision  to  preclude 
LLCs  and  LLPs  as  consistent  with  the 
agency's  interpretation  of  the 
congressional  intent  to  limiting  hability 
for  subsidiaries'  activities  from  accruing 
to  the  insiu^d  state  bank. 

The  effect  of  the  FDIC's  decision  is 
that  the  notice  process  is  limited  to 
banks  with  subsidiaries  organized  using 
the  corporate  form.  We  encourage  banks 
to  submit  applications  when  they  want 
to  use  an  alternative  business  form. 
Then,  the  banks  can  propose 
appropriate  objective  separations  that  fit 
the  particular  activity  and  the  FDIC  can 
evaluate  these  separations  on  a  case-by- 
case  basis.  At  some  future  date,  more 
standardized  criteria  may  emerge.  Then, 
the  FDIC  may  consider  re-visiting  this 
issue.  The  FDIC  does  not  intend  any 
exclusion  of  these  forms  by  omitting 
them  fi'om  the  notice  processing  criteria. 
They  simply  do  not  allow  for  the  more 
limited  review  involved  in  an  expedited 
notice  processing  system. 

Although  the  FDIC  requires  the  first 
level  majority-owned  subsidiary  to  be  a 


corporation,  it  is  noted  that  the  final 
regulation  contains  a  provision,  at 
§  362.4(b)(3),  allowing  lower  level 
subsidiaries  to  assume  other  business 
forms  including  LLCs  and  LLPs.  Please 
refer  to  the  applicable  discussion  of  this 
section  elsewhere  in  this  preamble. 

The  final  rule  also  incorporates  the 
definition  of  "security"  from  part  344  of 
this  chapter  to  eliminate  any  ambiguity 
over  the  coverage  of  this  rule  when 
securities  activities  and  investments  are 
contemplated. 

Section  362.3    Activities  of  Insured 
State  Banks 

Equity  Investment  Prohibition. 
Section  362.3(a)  restates  the  statutory 
prohibition  on  insured  state  banks 
making  or  retaining  any  equity 
investment  of  a  type  that  is  not 
permissible  for  a  national  bank.  The 
prohibition  does  not  apply  if  one  of  the 
statutory  exceptions  contained  in 
section  24  of  the  FDI  Act  (as  restated  in 
the  ciurent  regulation  and  carried 
forward  in  the  final  regulation)  applies. 
As  discussed  in  the  preamble 
accompanying  the  proposal,  the  final 
regulation  eliminates  the  reference  to 
"amount"  that  is  contained  in  the 
current  version  of  §  362.3(a).  The  FDIC 
reconsidered  oiu  interpretation  of  the 
language  of  section  24  in  which 
paragraph  (c)  prohibits  an  insured  state 
bank  from  acquiring  or  retaining  any 
equity  investment  of  a  type  that  is 
impermissible  for  a  national  bank  and 
paragraph  (f)  prohibits  an  insured  state 
bank  from  acquiring  or  retaining  any 
equity  investment  of  a  type  or  in  an 
amount  that  is  impermissible  for  a 
national  bank.  We  previously 
interpreted  the  language  of  paragraph  (fj 
as  controlling  and  read  that  language 
into  the  entire  statute.  We  reconsidered 
this  approach  and  decided  that  it  was 
not  the  most  reasonable  construction  of 
this  statute  and  determined  that  the 
language  of  the  earlier  paragraph  (c)  is 
controlling  without  the  necessity  to 
import  the  language  of  (f).  We  believe 
that  the  second  mention  as  contained  in 
paragraph  (f)  should  be  limited  to  those 
items  discussed  under  paragraph  (f). 
Thus,  the  language  of  paragraph  (c) 
controls  when  any  other  equity 
investment  is  being  considered. 
Therefore,  we  deleted  the  amount 
language  fi-om  the  prohibition  stated  in 
the  regulation.  The  FDIC  received 
comments  fi-om  two  parties  expressly 
approving  this  revised  interpretation. 

Exception  for  subsidiaries  of  which 
the  bank  is  majority  owner.  The  final 
regulation  retains  the  exception 
allowing  investments  in  subsidiaries  of 
which  the  bank  is  majority  owner  as 
currently  in  effect  without  any 


substantive  change.  However,  the  FDIC 
has  modified  the  language  of  this 
section  to  remove  negative  inferences 
and  make  the  text  clearer.  Rather  than 
stating  that  the  bank  may  do  what  is  not 
prohibited,  the  FDIC  affirmatively  states 
that  an  insured  state  chartered  bank  may 
acquire  or  retain  investments  in  these 
subsidiaries.  If  an  insured  state  bank 
holds  less  than  a  majority  interest  in  the 
subsidiary,  and  that  equity  investment 
is  of  a  type  that  would  be  prohibited  to 
a  national  bank,  the  exception  does  not 
apply  and  the  investment  is  subject  to 
divestiture. 

Majority  ownership  for  the  exception 
is  understood  to  mean  ownership  of 
greater  than  50  percent  of  the 
outstanding  voting  stock  of  the 
subsidiary.  National  banks  may  own  a 
minority  interest  in  certain  types  of 
subsidiaries.  [See  12  CFR  5.34  (1998)). 
Therefore,  an  insured  state  bank  may 
hold  a  minority  interest  in  a  subsidiary 
if  a  national  bank  could  do  so.  Thus, 
section  24  does  not  necessarily  require 
a  state  bank  to  hold  at  least  a  majority 
of  the  stock  of  a  company  in  order  for 
the  equity  investment  in  the  company  to 
be  permissible. 

For  purposes  of  the  notice  procedure, 
the  regulation  defines  the  business  form 
of  a  majority-owned  subsidiary  to  be  a 
corporation.  As  is  discussed  above  in 
connection  with  the  definition  of  a 
"Majority-owned  subsidiary",  there  may 
be  other  forms  of  business  organization 
that  are  suitable  for  the  purposes  of  this 
exception  such  as  partnerships  or 
limited  liability  companies,  but  the 
FDIC  prefers  to  review  such  alternate 
forms  of  organization  on  a  case-by-case 
basis  through  the  application  process  to 
assure  that  appropriate  separation 
between  the  insured  depository 
institution  and  the  subsidiary  is  in 
place. 

To  qualify  for  the  exception,  the 
majority-owned  subsidiary  may  engage 
only  in  the  activities  described  in 
§  362.4(b).  The  allowable  activities 
include  exceptions  to  the  general 
statutory  prohibition,  some  of  which 
have  a  statutory  basis  and  others  of 
which  are  derived  through  the  FDIC's 
power  to  create  regulatory  exceptions. 

Investments  in  qualified  housing 
projects.  Section  362.3(a)(2)(ii)  of  the 
final  regulation  provides  an  exception 
for  qualified  housing  projects.  The  final 
regulation  combines  the  language  found 
in  two  paragraphs  of  the  current 
regulation  with  the  resulting  paragraph 
retaining  substantially  the  same 
language.  Changes  were  made  to  clarify 
some  technical  aspects  of  the  manner  in 
which  the  qualified  housing  rules  work 
and  are  not  intended  to  be  substantive. 
In  addition,  the  FDIC  modified  the 
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language  of  the  text  to  remove  negative 
inferences  and  make  the  text  clearer. 

Under  this  exception,  an  insured  state 
bank  is  allowed  to  invest  as  a  limited 
partner  in  a  partnership,  the  sole 
purpose  of  which  is  direct  or  indirect 
investment  in  the  acquisition, 
rehabilitation,  or  new  construction  of  a 
residential  housing  project  intended  to 
primarily  benefit  lower  income  persons 
throughout  the  period  of  the  bank's 
investment.  The  bank's  investments, 
when  aggregated  with  any  existing 
investment  in  such  a  partnership  or 
partnerships,  may  not  exceed  2  percent 
of  the  bank's  total  assets.  The  FDIC 
expects  a  bank  to  use  the  figiu-e  reported 
on  the  bank's  most  recent  consolidated 
report  of  condition  (Call  Report)  prior  to 
making  the  investment  as  the  measure 
of  its  total  assets.  If  an  investment  in  a 
quahfied  housing  project  does  not 
exceed  the  limit  at  the  time  the 
investment  is  made,  the  investment 
shall  be  considered  to  be  a  legal 
investment  even  if  the  bank's  total 
assets  subsequently  decline. 

The  current  exception  is  limited  to 
instances  in  which  the  bank  invests  as 
a  limited  partner  in  a  partnership.  In  the 
proposal,  comment  was  invited  on  (1) 
whether  the  FDIC  should  expand  the 
exception  to  include  limited  UabiUty 
companies  and  (2)  whether  doing  so  is 
permissible  under  the  statute.  (Section 
24(c)(3)  of  the  FDI  Act  provides  that  a 
state  bank  may  invest  "as  a  limited 
partner  in  a  partnership".).  No 
comments  were  received  on  the  legal 
issue.  One  comment  applauded  our 
suggestion  to  expand  this  statutory 
exception  by  regulation.  In  the  final 
rule,  we  have  expanded  §  362.3(a)(2)(ii) 
to  permit  insured  state  banks  to  invest 
in  qualified  housing  projects  as  a 
limited  partner  or  through  a  limited 
liability  company. 

Although  tne  statutory  language  in  the 
paragraph  allowing  an  investment  in 
qualified  housing  projects  explicitly 
allows  only  a  limited  partnership 
investment,  it  does  not  prohibit  other 
forms  of  ownership.  For  the  purpose  of 
this  investment  and  consistent  with  the 
underlying  public  pohcy  purposes  of 
this  statute,  we  consider  limited  liabiUty 
companies  to  be  substantially 
equivalent  to  limited  partnership 
interests.  It  is  consistent  with  the  FDIC's 
authority  under  the  statute  to  extend  the 
qualified  housing  projects  exception  by 
regulation  to  cover  the  limited  liability 
company  form  of  business  enterprise  in 
this  circumstance.  Limited  partnership 
interests  and  limited  liability  companies 
provide  similar  forms  of  business 
enterprise.  Although  we  have  been 
unwilling  to  expand  the  regulatory 
exceptions  to  allow  limited  liability 


companies  to  substitute  for  corporate 
forms  of  business  enterprise  where 
uniform  separation  standards  were 
required  to  protect  the  bank  from  the 
liability  of  its  subsidiaries  that  conduct 
activities  not  permissible  for  national 
bank  subsidiaries,  we  believe  that  no 
similar  impediments  exist  here.  We  also 
acknowledge  that  we  have  been 
reluctant  to  extend  this  exception  to 
Umited  Uability  companies  in  the  past 
when  informal  interpretations  were 
requested.3  However,  we  believe,  and  no 
commenter  raised  any  contrary 
argiunent,  that  it  is  appropriate  to 
extend  the  statutory  exception  to  cover 
these  substantially  similar 
organizational  structures  through  this 
regulation.  Thus,  subject  to  the  other 
limitations  in  the  rule,  we  are  allowing 
by  regulation  insured  state  banks  to 
invest  in  limited  hability  companies 
that  invest  in  the  acquisition, 
rehabilitation  or  construction  of  a 
qualified  housing  project. 

Grandfathered  investments  in  listed 
common  or  preferred  stock  and  shares 
of  registered  investment  companies. 
Available  only  to  certain  grandfathered 
state  banks,  §  326.3(a)(2)(iii)  of  the  final 
regulation  carries  forward  the  statutory 
exception  for  investments  in  common  or 
preferred  stock  listed  on  a  national 
securities  exchange  and  for  shares  of 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940. 
Although  there  is  no  substantive 
change,  the  FDIC  has  modified  the 
language  of  this  section  to  remove 
negative  inferences  and  make  the  text 
clearer. 

To  use  the  grandfathered  authority, 
section  24  requires,  among  other  things, 
that  a  state  bank  file  a  notice  writh  the 
FDIC  before  relying  on  the  exception 
and  that  the  FDIC  approve  the  notice. 
The  notice  requirement,  content  of 
notice,  presumptions  with  respect  to  the 
notice,  and  the  maximum  permissible 
investment  under  the  grandfather  also 
are  set  out  in  the  current  regulation.  The 
references  contained  in  the  current 
regulation  describing  the  notice  content 
and  procedures  were  deleted  because 
we  believe  that  most,  if  not  all,  of  banks 
eligible  for  the  grandfather  already  have 
filed  notices  with  the  FDIC.  Thus,  we 
eliminated  language  governing  the 
specific  content  and  processing  of 
notices  and  cross-referencing  the  notice 
procedures  under  subpart  G  of  part  303. 
Any  bank  that  has  filed  a  notice  need 
not  file  again. 


3  See  2  FDIC  Law.  Regulations.  Related  AcU 
(FDIC)  4903;  1994  WL  763183  (F.D.I.C.)  and  FDIC 
94-50,  1994  FDIC  Inteqj.  Ur.  LEXIS  89,  October  12, 
1994. 


Paragraph  (B)  of  this  section  of  the 
final  regulation  provides  that  the 
exception  for  listed  stock  and  registered 
shares  ceases  to  apply  in  the  event  that 
the  bank  converts  its  charter  or  the  bank 
or  its  parent  holding  company 
undergoes  a  change  in  control.  This 
language  restates  the  statutory  language 
governing  when  grandfather  rights 
terfiiinate.  As  is  discussed  in  the 
preamble  above  in  connection  with  the 
definition  of  "change  in  control",  the 
FDIC  has  revised  both  the  current  and 
proposed  scope  of  transactions 
encompassed  in  the  notion  of  a  change 
in  control. 

The  regulation  continues  to  provide 
that  in  the  event  an  eligible  bank 
imdergoes  any  transaction  that  results  in 
the  loss  of  the  exception,  the  bank  is  not 
prohibited  from  retaining  its  existing 
investments  unless  the  FDIC  determines 
that  retaining  the  investments  will 
adversely  affect  the  bank  and  the  FDIC 
orders  the  bank  to  divest  the  stock  and/ 
or  shares.  This  provision  has  been 
retained  in  the  final  rule  without  any 
change  except  for  the  deletion  of  the 
citation  to  sf)ecific  authorities  the  FDIC 
may  rely  on  concerning  divestiture. 
Rather  than  containing  specific 
citations,  the  final  regulation  merely 
references  the  FDIC's  ability  to  order 
divestiture  under  any  appUcable 
authority.  State  banks  should  continue 
to  be  aware  that  any  inaction  by  the 
FDIC  would  not  preclude  a  bank's 
appropriate  banking  agency  (when  that 
agency  is  an  agency  other  than  the 
FDIC)  from  taking  steps  to  require 
divestiture  of  the  stock  and/or  shares  if, 
in  that  agency's  judgment,  divestiture  is 
warranted. 

The  FDIC  has  moved,  simplified,  and 
shortened  the  limit  on  the  maximum 
f>e7jnissible  investment  in  Usted  stock 
and  registered  shares.  The  final 
regulation  Umits  the  bank's  investment 
in  grandfathered  listed  stock  and 
registered  shares,  when  made,  to  a 
maximurt?  of  100  percent  of  tier  one 
capital  as  measured  on  the  bank's  most 
recent  Call  Report  prior  to  the 
investment.  The  final  rule  modifies  the 
proposed  regulatory  language 
somewhat,  to  clarify  how  the  maximum 
investment  limit  is  to  be  determined. 
The  final  rule  uses  the  lower  of  the 
bank's  cost  or  the  market  value  of  the 
stock  and  shares  as  the  measure  of 
comphance  with  this  limit.  The 
proposal  referred  to  book  value.  At  the 
time  the  FDIC  adopted  the  current 
version  of  the  rule,  call  report 
instructions  and  generally  accepted 
accounting  principles  (GAAP)  provided 
that  equity  securities  were  generally  to 
be  carried  at  the  lower  of  cost  or  market 
value.  The  FDIC  adopted  the  book  value 


66288         Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations 


approach  at  that  time,  in  response  to 
industry  comments  that  a  market  value 
approach  would  exhaust  a  bank's 
grandfather  authority  as  the  value  of  its 
stock  and  shares  appreciated.  Now  that 
call  report  instructions  and  GAAP 
require  stock  and  shares  covered  by  the 
rule  to  be  reported  at  market  value  in 
many  cases,  the  book  value  approach  no 
longer  serves  the  desired  purpose.  The 
FDIC  is  expressly  referring  to  the  lower 
of  cost  or  market  approach  in  the  final 
rule,  in  order  to  maintain  consistency 
with  the  current  rule.  The  lower  of  cost 
or  market  approach  is  also  consistent 
with  the  federal  banking  agencies'  rules 
for  determining  tier  one  capital,  which 
require  exclusion  of  net  uiuealized 
holding  losses  on  available-for-sale 
equity  securities  with  readily 
determinable  fair  values. 

Language  indicating  that  investments 
by  well-capitalized  banks  in  amounts  up 
to  100  percent  of  tier  one  capital  will  be 
presumed  not  to  present  a  significant 
risk  to  the  fund  was  deleted,  as  was 
language  indicating  that  it  will  be 
presiuned  to  present  a  significant  risk  to 
the  fund  for  an  undercapitalized  bank  to 
invest  in  amoimts  that  high.  In  addition, 
the  proposed  rule  deleted  the  language 
stating  the  presumption  that,  absent 
some  mitigating  factor,  it  will  not  be 
presumed  to  present  a  significant  risk 
for  an  adequately  capitalized  bank  to 
invest  up  to  100  percent  of  tier  one 
capital.  The  FDIC  received  one 
comment  asking  that  we  retain 
regulatory  language  describing  these 
presiunptions  for  well-  and  adequately- 
capitalized  banks.  The  commenter 
believes  that  removal  of  the 
presumptions  will  create  imcertainty 
and  may  cause  banks  to  hesitate  to  take 
full  advantage  of  these  investment 
opportunities.  The  FDIC  nonetheless 
believes  at  this  time  that  it  is  not 
necessary  to  expressly  state  these 
presumptions  in  the  regulation. 
However,  this  action  does  not  alter  the 
FDIC's  position  regarding  the 
presumptions. 

Language  in  the  current  regulation 
concerning  the  divestiture  of  stock  and/ 
or  shares  in  excess  of  that  permitted  by 
the  FDIC  (as  well  as  such  investments 
in  excess  of  100  percent  of  the  bank's 
tier  one  capital)  has  been  deleted  under 
the  proposal  as  no  longer  necessary  due 
to  the  passage  of  time.  In  both  instances, 
the  time  allowed  for  such  divestiture 
has  passed. 

We  note  that  the  statute  does  not 
impose  any  conditions  or  restrictions  on 
a  bank  that  enjoys  the  grandfather  in 
terms  of  per  issuer  limits.  The  proposal 
invited  comment  on  whether  the  FDIC 
should  impose  restrictions  imder  the 
regulation  that  would,  for  example. 


limit  a  bank  to  investing  in  less  than  a 
controlling  interest  in  any  given  issuer. 
Additionally,  we  asked  whether  the 
regulation  should  incorporate  other 
limits  or  restrictions  to  ensure  the 
grandfathered  investments  do  not  pose 
a  risk.  Although  no  comments 
specifically  addressed  these  questions, 
several  commenters  referred  to  the  fact 
that  most  institutions  to  which  the 
grandfather  is  applicable  have  already 
filed  notices  with  the  FDIC  regarding 
those  investments.  These  institutions 
have  since  complied  with  any  imposed 
conditions,  or  subsequently  applied  to 
have  the  conditions  altered  or  removed. 
The  commenters  do  not  feel  that  banks 
should  now  be  subject  to  requirements 
the  FDIC  did  not  originally  impose. 
Moreover,  the  commenters  point  out 
that  the  FDIC  and  state  banking 
authorities  routinely  review  investment 
portfolios  as  part  of  the  supervisory 
process  and  can  address  any 
deficiencies  on  a  case-by-case  basis. 
Upon  further  reflection,  the  FDIC  is 
persuaded  not  to  impose  any  new 
regulatory  requirements  on  these 
grandfathered  institutions  for  directly 
held  investments.  However,  the  FDIC 
wants  to  emphasize  that  it  expects 
banks  using  this  grandfathered 
investment  authority  to  establish 
prudent  limits  and  controls  governing 
these  investments.  Equity  securities  and 
registered  shares  that  are  held  by  the 
bank  must  be  consistent  with  the 
institution's  overall  investment  goals 
and  will  be  reviewed  by  examiners  in 
that  context.  The  FDIC  will  not  take 
exception  to  fisted  stock  and  registered 
shares  that  are  well  regarded  by 
knowledgeable  investors,  marketable, 
held  in  moderate  proportions,  and  meet 
the  institution's  overall  investment 
goals. 

Stock  investment  in  insured 
depository  institutions  owned 
exclusively  by  other  banks  and  savings 
associations  (banker's  banks).  Section 
362.3(b)(2)(iv)  of  the  final  regulaUon 
continues  to  reflect  the  statutory 
exception  that  an  insured  state  bank  is 
not  prohibited  from  acquiring  or 
retaining  the  shares  of  depository 
institutions  that  engage  only  in 
activities  permissible  for  national  banks, 
are  subject  to  examination  and  are 
regulated  by  a  state  bank  supervisor, 
and  are  owned  by  20  or  more  depository 
institutions  not  one  of  which  owns  more 
than  15  percent  of  the  voting  shares.  In 
addition,  the  voting  shares  must  be  held 
only  by  depository  institutions  (other 
than  directors'  qualifying  shares  or 
shares  held  under  or  acquired  through 
a  plan  estabfished  for  the  benefit  of  the 
officers  and  employees).  Note  that  the 


proposal  modified  this  exception  to  no 
longer  limit  the  bank's  investment  in 
such  depository  institutions  to  "voting" 
stock.  This  change  was  made  to  allow 
banks  to  hold  non-voting  interests  in 
these  entities  because  section  24(f)(3)(B) 
of  the  FDIC  Act  does  not  limit  the 
exception  to  voting  stock.  However,  the 
final  regulation  retains  the  reference  to 
"voting"  stock  in  determining  the 
various  owrnership  and  control 
thresholds.  The  FDIC  received  no 
comments  on  this  provision  which  is 
adopted  as  proposed. 

Stock  investments  in  insurance 
companies.  Section  362.3(a)(2)(v)  of  the 
final  regulation  incorporates  statutory 
exceptions  permitting  state  banks  to 
hold  equity  investments  in  insiuance 
companies.  The  exceptions  are  provided 
by  statute  and  are  implemented  in  the 
current  version  of  part  362.  For  the  most 
part,  the  exceptions  are  carried  forward 
into  the  final  regulation  with  no 
substantive  editing.  The  exceptions  are 
discussed  separately  below. 

Directors  and  officers  liability 
insurance  corporations.  The  first 
exception  permits  insured  state  banks  to 
own  stock  in  corporations  that  solely 
underwrite  or  reinsure  financial 
institution  directors'  and  officers' 
liabifity  insurance  or  blanket  bond 
group  insurance.  A  bank's  investment  in 
any  one  corporation  is  limited  to  10 
percent  of  the  outstanding  stock. 
Consistent  with  the  proposal,  we 
eliminated  the  present  limitation  of  10 
percent  of  the  "voting"  stock  and 
changed  the  present  reference  from 
"company"  to  "corporation" 
conforming  the  language  to  the  statutory 
exception. 

While  the  statute  and  regulation 
provide  a  limit  on  a  bank's  investment 
in  the  stock  of  any  one  insurance 
company  under  this  provision,  there  is 
no  statutory  or  regulatory  "aggregate" 
investment  limit  in  all  insvuance 
companies,  nor  does  the  statute 
combine  these  investments  with  any 
other  exception  under  which  a  state 
bank  may  invest  in  equity  seciirities.  In 
the  past,  the  FDIC  has  addressed 
investment  concentration  and 
divecsification  issues  on  a  case-by-case 
basis.  Nonetheless,  the  FDIC  invited 
comment  on  whether  it  should 
incorporate  aggregate  limits  on 
grandfathered  bank  investments  in 
insiu-ance  companies.  Responses 
addressing  this  issue  were  submitted  by 
two  trade  associations  and  one  bank 
consortiimi.  While  one  trade  association 
suggested  that  it  would  be  prudent  for 
the  FDIC  to  incorporate  some  form  of 
investment  limit,  the  other  two  parties 
strongly  opposed  the  imposition  of  any 
regulatory  limit  on  what  are  statutory 
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exceptions.  The  FDIC  has  elected  not  to 
Impose  aggregate  investment  limits  on 
equity  investments  specifically 
permitted  by  statute,  nor  will  it  combine 
the  bank's  investments  in  insurance 
companies  vdth  other  equity 
investments  made  pursuant  to  any 
regulatory  exception.  Instead,  the  FDIC 
will  continue  to  address  investment 
concentration  and  diversification  issues 
on  a  case-by-case  basis. 

Stock  of  savings  bank  life  insurance 
company.  The  second  exception  for 
equity  investments  in  insurance 
companies  permits  any  insured  state 
bank  located  in  New  York, 
Massachusetts,  or  Coiuiecticut  to  owm 
stock  in  savings  bank  life  insurance 
companies  provided  that  certain 
consumer  disclosures  are  made.  Again, 
this  regulatory  provision  mirrors  the 
specific  statutory  exception  found  in 
section  24.  The  savings  bank  life 
insurance  investment  exception  is 
broader  than  the  director  and  officer 
hability  insurance  company  exception 
discussed  above.  There  are  no 
individual  or  aggregate  investment 
limitations  for  investments  in  savings 
bank  life  insurance  companies. 

Consistent  with  the  proposal,  the 
provision  implementing  this  exception 
in  the  cm-rent  regulation  was  carried 
forward  into  the  final  regulation  with 
some  modifications.  The  language 
describing  this  exception  was  revised  to 
affirmatively  permit  banks  located  in 
New  York,  Massachusetts,  or 
Connecticut  to  own  stock  in  a  savings 
bank  Ufe  insurance  company  provided 
the  company  provides  the  required 
disclosures.  Additionally,  the  final 
regulation  alters  the  required  disclosure 
from  that  provided  by  the  current 
regulation.  Rather  than  continue  the 
disclosure  language  currently  contained 
in  §  362.3(b)(3),  the  FDIC  has  decided  to 
require  disclosures  of  the  type  provided 
for  in  the  Interagency  Statement.  As  a 
result,  these  companies  are  required  to 
provide  their  retail  customers  with 
written  and  oral  disclosures  consistent 
with  the  Interagency  Statement  when 
selling  savings  bank  life  insurance 
policies,  other  insiu-ance  products,  and 
annuities.  The  required  disclosures  in 
the  Interagency  Statement  include  a 
statement  that  the  products  are  not 
insured  by  the  FDIC,  are  not  a  deposit 
or  other  obligation  of,  or  guaranteed  by, 
the  bank,  and  are  subject  to  investment 
risks.  Including  the  possible  loss  of  the 
principal  amoimt  invested.  While  the 
existing  regulatory  language  is  similar  to 
the  Interagency  Statement  in  what  it 
requires  to  be  disclosed,  it  is  not 
identical.  The  last  disclosure — that  such 
products  may  involve  risk  of  loss — is 


not  required  under  the  current 
regulation. 

Although  commenters  generally 
supported  referencing  the  Interagency 
Statement  rather  than  incorporating  a 
different  disclosure  standard,  a  savings 
bank  life  insurance  company  and  a 
United  States  Congressman  objected  to 
the  "risk  of  loss"  disclosure.  The 
savings  bank  life  insurance  company 
claims  that  a  disclosure  of  that  nature  is 
a  falsehood  unsupported  by  factual  data. 
Both  commenters  are  concerned  that  the 
"risk  of  loss"  disclosure  places  savings 
bank  life  insurance  companies  at  a 
competitive  disadvantage  relative  to 
other  entities  selling  life  insurance 
products.  The  Congressman  suggested 
replacing  the  required  disclosure 
concerning  "may  involve  risk  of  loss" 
with  "may  involve  market  risk,  if 
applicable". 

It  is  the  FDIC's  view  that  FDIC- 
insured  deposits  differ  from  savings 
bank  life  insurance  products  and 
aimuities  because  investors  in  such 
products  are  exposed  to  a  possible  loss 
of  the  principal  amount  invested.  The 
Interagency  Statement  does  not 
distinguish  between  the  relative  loss 
exposure  presented  by  various 
nondeposit  investment  products.  The 
distinction  is  simply  between  insured 
deposits  emd  other  investment  products. 
Savings  bank  Ufe  insurance,  other 
insurance  products,  and  armuities 
contain  an  investment  risk  component 
exposing  the  investor  to  a  loss  of 
principal  despite  the  assertion  offered 
by  one  commenter.  Further,  investors  in 
nondeposit  products  are  exposed  to 
more  than  market  risks.  The  FDIC  is 
therefore  unwilling  to  change  the  nature 
of  the  required  disclosure. 

Nevertheless,  the  FDIC  recognizes  that 
the  language  proposed  in 
§  362.3(a)(2)(v)(B)  may  be  interpreted  to 
mean  the  subject  disclosure  must 
contain  the  phrase  "may  involve  risk  of 
loss".  The  FDIC  intends  for  the 
disclosures  to  be  consistent  with  the 
Interagency  Statement  and  was  simply 
paraphrasing  the  respective  disclosure 
content  in  the  event  the  Interagency 
Statement  is  succeeded  by  another 
statement  or  regulation.  Included  in  the 
required  disclosiu^s  is  a  statement 
specifying  that  the  nondeposit  product 
is  "subject  to  investment  risks, 
including  possible  loss  of  the  principal 
amoimt  invested".  The  actual 
Interagency  Statement  language  may 
convey  a  less  threatening  tone 
concerning  the  possibiUty  of  loss.  To 
avoid  confiision  and  reflect  the  FDIC's 
actual  intent,  the  phrase  "may  involve 
risk  of  loss"  was  replaced  with  "are 
subject  to  investment  risks,  including 


possible  loss  of  the  principal  amount 
invested"  in  the  final  rule. 

The  FDIC  is  aware  that  insurance 
companies,  including  savings  bank  life 
insurance  companies,  typically  offer 
annuity  products  and  that  many  states 
regulate  aimuities  through  their 
insurance  departments.  The  FDIC  agrees 
with  the  OCC  that  annuities  are 
investment  products  that  are  subject  to 
the  requirements  found  in  the 
Interagency  Statement  when  sold  to 
retail  customers  on  bank  premises  as 
well  as  in  other  instances  specified  in 
the  Interagency  Statement. 

Other  activities  prohibition.  Section 
362.3(b)  of  the  final  regulation  restates 
the  statutory  limit  prohibiting  insured 
state  banks  from  directly  or  indirectly 
engaging  as  principal  in  any  activity 
that  is  not  permissible  for  a  national 
bank.  Activity  is  defined  in  the  rule  as 
the  conduct  of  business  by  a  state- 
chartered  depository  institution  and 
includes  acquiring  or  retaining  any 
investment.  Because  acquiring  or 
retaining  an  investment  is  an  activity  by 
definition,  the  proposal  added  language 
to  make  clear  that  this  prohibition  does 
not  supersede  the  equity  investment 
exceptions  of  §  362.3(a)(2).  The 
prohibition  does  not  apply  if  one  of  the 
statutory  exceptions  contained  in 
section  24  of  the  FDI  Act  (restated  in  the 
current  regulation  and  carried  forward 
in  the  final  regulation)  applies.  The 
FDIC  has  also  provided  a  regulatory 
exception  to  the  prohibition  on  other 
activities  concerning  the  acquisition  of 
certain  debt-like  instruments.  Insured 
state  banks  desiring  to  engage  in  other 
activities  must  submit  an  application  to 
the  FDIC  pursuant  to  §  362.3(b)(2)(i). 

Consent  through  AppUcation.  The 
limit  on  activities  contained  in  section 
24  states  that  an  insured  state  beuik  may 
not  engage  as  principal  in  any  type  of 
activity  that  is  not  permissible  for  a 
national  bank  unless  the  FDIC  has 
determined  that  the  activity  would  pose 
no  significant  risk  to  the  appropriate 
deposit  insurance  fund,  and  the  bank  is 
and  continues  to  be  in  compliance  with 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency.  Section  362.3(b)(2)(i)  establishes 
an  application  process  for  the  FDIC  to 
make  the  determination  concerning  risk 
to  the  funds.  The  substance  of  this 
process  is  xmchanged  from  the  current 
regulation. 

Insurance  underwriting.  This 
exception  tracks  the  statutory  exception 
in  section  24  which  grandfathers:  (1) 
Certain  insured  state  banks  engaged  in 
the  tmderwriting  of  savings  bank  life 
insurance  through  a  department  of  the 
bank;  (2)  any  insured  state  bank  that 
engaged  in  underwriting  of  insurance  on 
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or  before  September  30,  1991,  which 
was  reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation; 
and  (3)  certain  well-capitalized  banks 
engaged  in  insurance  underwriting 
through  a  department  of  a  bank.  The 
exception  is  carried  forward  from  the 
current  regulation  with  a  number  of 
modiBcations. 

The  savings  bank  life  insurance 
exception  applies  to  insiu^d  state  banks 
located  in  Massachusetts,  New  York,  or 
Coimecticut.  To  use  this  exception, 
banks  must  engage  in  the  activity 
through  a  department  of  the  bank 
meeting  the  core  standards  discussed 
below.  The  standards  for  conducting 
this  activity  are  taken  from  the  current 
regulation  with  the  exception  of  the 
disclosure  standards  which  are 
discussed  below.  We  moved  the 
requirements  for  a  department  from  the 
definitions  section  to  the  substantive 
portion  of  the  regulation  text. 

The  exception  for  underwriting 
federal  crop  insiu^nce  is  unchanged 
from  the  current  regulation,  and  there 
are  no  regulatory  limitations  on  the 
conduct  of  the  activity. 

An  insured  state  bank  that  wishes  to 
use  the  remaining  grandfathered 
insurance  underwriting  exception  may 
do  so  only  if  the  insured  state  bank  was 
lawfully  providing  insurance,  as 
principal,  as  of  November  21,  1991. 
Further,  the  insured  state  bank  must  be 
well-capitalized  if  it  is  to  engage  in 
insurance  underwriting  and  the  bank 
must  conduct  the  insurance 
underwriting  in  a  department  that  meets 
the  core  standards  described  below. 
Banks  taking  advantage  of  this 
grandfather  provision  may  underwrite 
only  the  same  type  of  insurance  that 
was  underwritten  as  of  November  21, 
1991,  and  may  operate  and  have 
customers  only  in  the  same  states  in 
which  it  was  underwriting  policies  on 
November  21,  1991.  The  grandfather 
authority  for  this  activity  does  not 
terminate  upon  a  change  in  control  of 
the  bank  or  its  parent  holding  company. 

Both  savings  Dank  life  insurance 
activities  and  grandfathered  insurance 
underwriting  must  take  place  in  a 
department  of  the  bank  which  meets 
certain  core  operating  and  separation 
standards.  Consistent  with  the 
disclosiire  requirements  of  the  current 
regulation,  the  core  operating  standards 
require  the  department  to  inform  its 
customers  that  only  the  assets  of  the 
department  may  be  used  to  satisfy  the 
obUgations  of  the  department.  Note  that 
this  language  does  not  require  the  bank 
to  say  that  the  bank  is  not  responsible 
for  the  obhgalions  of  the  department. 
The  bank  and  the  department  constitute 
one  corporate  entity.  In  the  event  of 


insolvency,  the  insurance  underwriting 
department's  assets  and  habilities 
would  be  segregated  from  the  bank's 
assets  and  liabilities  due  to  the 
requirements  of  state  law.  The 
regulatory  language  of  the  final  rule  has 
been  changed  to  clarify  that  a  bank 
seeking  to  operate  its  department  under 
separation  standards  different  than  the 
core  standards  in  the  rule  may  submit 
an  application  to  the  FDIC. 

The  final  regulation  eliminates  the 
proposed  operating  standard 
requirement  that  the  department 
provide  customers  with  written 
disclosures  consistent  with  those  in  the 
Interagency  Statement.  The  FDIC 
proposed  replacing  the  disclosure 
statement  currently  imposed  by 
§  362.4(g)(l)(iii)  with  that  required  in 
the  Interagency  Statement  to  increase 
consistency  and  reduce  the  regulatory 
burden  of  differing  requirements.  Upon 
further  reflection,  the  FDIC  has  decided 
that  while  it  is  prudent  to  eliminate  the 
disclosure  cxurently  required  by  part 
362,  the  proposal  to  impose  the 
Interagency  Statement  in  connection 
with  this  activity  in  this  regulation  is 
unnecessary.  Unlike  the  statutory 
exception  permitting  banks  to  engage  in 
savings  bank  life  insurance  activities, 
the  authorizing  statute  does  not  require 
a  customer  disclosure  as  a  condition  of 
engaging  in  other  grandfathered 
insurance  activities.  Nevertheless,  banks 
engaged  in  grandfathered  insurance 
underwriting  continue  to  be  subject  to 
the  Interagency  Statement  in  connection 
with  sales  to  bank  customers,  including 
the  disclosure  provisions  of  that 
statement.  Comments  support  this 
change  and  recognize  that  any  retail  sale 
of  nondeposit  investment  products  to 
bank  customers  is  subject  to  the 
Interagency  Statement  if  made  on  bank 
premises,  by  a  bank  employee,  or 
pursuant  to  a  compensated  referral. 

The  FDIC  cannot,  however,  eliminate 
the  regulatory  requirement  that  insured 
state  banks  engaged  in  savings  bank  life 
insurance  activities  make  disclosures  to 
all  consumers.  Section  24(e)  of  the  FDI 
Act  authorizes  this  activity  only  if  the 
bank  meets  the  consxuner  disclosure 
requirements.  Thus,  under  the  statute, 
the  FDIC  must  promulgate  consiuner 
disclosures  for  savings  bank  life 
insurance.  Section  362.4(c)(1)  of  the 
current  regulation  addresses  banks 
engaging  in  savings  bank  life  insurance 
underwriting  activities.  The  referenced 
section  requires  the  bank  to  make 
certain  disclosures  to  purchasers  of  life 
insurance  pohcies,  other  insurance 
products,  and  annuities.  As  discussed 
previously  in  this  preamble,  these 
disclosures  are  similar  to  those  set  out 
in  the  Interagency  Statement  but  they 


are  not  identical.  Currently,  banks 
engaging  in  savings  bank  life  insurance 
vmderwriting  are  covered  by  the 
Interagency  Statement  and  part  362.  As 
a  result,  banks  have  been  required  to 
comply  with  both  of  these  similar  but 
somewhat  different  requirements.  The 
final  regulation  replaces  the  current 
disclosure  requirement  with  a  cross 
reference  to  the  Interagency  Statement 
to  make  compliance  easier.  Banks 
engaging  in  savings  bank  life  insurance 
activities  should  note,  however,  that 
consistent  with  the  proposal  and  the 
current  regulation,  the  final  rule  carries 
forward  the  requirement  that  the 
department  also  inform  purchasers  that 
only  the  assets  of  the  insurance 
department  may  be  used  to  satisfy  the 
obUgations  of  the  department. 
Comments  and  the  FDIC's  response  are 
described  elsewhere  in  this  preamble. 

The  core  separation  standards  in  the 
final  rule  restate  the  requirements 
currently  foimd  in  the  definition  of 
department.  These  standards  require  the 
department  to:  (1)  Be  physically  distinct 
from  the  remainder  of  the  bank;  (2) 
maiiitain  separate  accounting  and  other 
records;  (3)  have  assets,  liabilities, 
obUgations,  and  expenses  that  are 
separate  and  distinct  from  those  of  the 
remainder  of  the  bank;  and  (4)  be 
subject  to  state  statutes  that  permitting 
the  obligations,  liabilities,  and  expenses 
to  be  satisfied  only  with  the  assets  of  the 
department.  The  stand£u°ds  are 
unchanged  from  those  in  the  current 
regulation,  but  they  have  been  moved 
from  the  definitions  section  to  ensiu^ 
that  the  requirements  are  shown  in 
connection  with  the  appropriate 
regulatory  exception. 

Acquiring  and  retaining  adjustable 
rate  and  money  market  preferred  sttxk. 
The  proposal  provides  an  exception  that 
allows  a  state  bank  to  invest  in  up  to  15 
percent  of  the  bank's  tier  one  capital  in 
adjustable  rate  preferred  stock  and 
money  market  (auction  rate)  preferred 
stock  without  filing  an  application  with 
the  FDIC.  The  exception  was  adopted 
when  the  1992  version  of  the  regulation 
was  adopted  in  final  form.  After 
reviewing  comments  at  that  time,  the 
FDIC  found  that  adjustable  rate 
preferred  stock  and  money  market 
(auction  rate)  preferred  stock  were 
essentially  substitutes  for  money  market 
investments  such  as  commercial  paper 
and  that  these  investments  possess 
characteristics  closer  to  debt  than  to 
equity  securities.  Therefore,  money 
market  preferred  stock  emd  adjustable 
rate  preferred  stock  were  excluded  from 
the  definition  of  equity  security.  As  a 
result,  these  investments  are  not  subject 
to  the  equity  investment  prohibitions  of 
the  statute  or  the  regulation  and  they  are 
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considered  to  be  an  "other  activity"  for 
the  purposes  of  this  regulation. 

This  exception  focuses  on  two 
categories  of  preferred  stock.  This  first 
category,  adjustable  rate  preferred  stock, 
refers  to  shares  where  dividends  are 
established  by  contract  through  the  use 
of  a  formula  based  on  Treasury  rates  or 
some  other  readily  available  interest  rate 
levels.  Money  market  preferred  stock 
refers  to  those  issues  where  dividends 
are  established  through  a  periodic 
auction  process  that  establishes  yields 
in  relation  to  short-term  rates  paid  on 
commercial  paper  issued  by  the  same  or 
a  similar  company.  The  credit  quality  of 
the  issuer  determines  the  value  of  the 
security.  Money  market  preferred  shares 
^re  sold  at  auction. 

Consistent  with  other  parts  of  the 
proposal,  the  FDIC  has  modified  the 
exception  by  limiting  the  15  percent 
measurement  to  tier  one  capital,  rather 
than  total  capital.  Throughout  the  final 
regulation,  all  capital-based  limitations 
are  measured  against  tier  one  capital  to 
increase  uniformity  within  the 
regulation.  The  FDIC  recognizes  that 
this  change  may  lower  the  permitted 
amount  of  these  investments  held  by 
institutions  already  engaged  in  the 
activity.  An  insured  state  bank  that  has 
investments  exceeding  the  proposed 
Umit,  but  within  the  total  capital  limit, 
may  continue  holding  those  investments 
until  they  are  redeemed  or  repurchased 
by  the  issuer.  The  15  percent  of  tier  one 
capital  limitation  should  be  used  in 
determining  the  allowable  amount  of 
new  purchases  of  money  market 
preferred  and  adjustable  rate  preferred 
stock.  Of  course,  institutions  wanting  to 
increase  their  holdings  of  these 
seciuities  may  submit  an  application  to 
the  FDIC. 

The  FDIC  received  five  comments 
regarding  this  proposed  change. 
Although  the  commenters  applaud  the 
desire  for  consistency,  they  contend  that 
the  results  of  such  a  change  are 
unjustified  when  done  principally  for 
the  sake  of  uniformity.  Thus,  the 
commenters  suggest  that  the  FDIC  either 
leave  the  measurement  base  unchanged 
or  increase  the  limit  to  offset  the  impact 
of  the  change.  While  the  FDIC 
acknowledges  the  concerns  expressed 
by  commenters,  it  is  not  persuaded  that 
changing  the  capital  base  fi'om  total  to 
tier  one  capital  creates  a  significant 
hardship.  Therefore,  the  final  regulation 
uses  the  tier  one  capital  base  to  measure 
the  applicable  hmit.  ThaFDIC  wall 
handle  applications  to  exceed  the 
governing  threshold  in  an  expeditious 
manner  according  to  procedures 
detailed  in  subpart  G  of  part  303. 

The  final  regulation  incorporates  a 
provision  allowing  insured  state  banks 


to  acquire  and  retain  other  instrviments 
of  a  type  determined  by  the  FDIC  to 
have  the  character  of  debt  securities 
provided  the  instruments  do  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  In  response  to 
investor  and  client  needs,  the  financial 
markets  continually  develop  new 
financial  products.  A  recent  example  of 
such  an  instrument  is  trust  preferred 
stock.  Trust  preferred  stock  is  a  hybrid 
instnmient  possessing  characteristics 
typically  associated  with  debt 
obligations.  Trust  preferred  securities 
are  issued  by  an  issuer  trust  that  uses 
the  proceeds  to  purchase  subordinated 
deferrable  interest  debentures  in  a 
corporation.  The  corporation  guarantees 
the  obligations  of  the  issuer  trust  and 
agrees  to  indemnify  third  parties  for 
other  expenses  and  liabilities  incurred 
by  the  issuer  trust.  Taken  together,  the 
debentures,  guarantee,  and  expense 
indemnity  agreement  constitute  a  full, 
irrevocable,  and  unconditional 
guarantee  of  the  obligations  of  the  issuer 
trust  by  the  issuer  corporation.  With  the 
exception  of  credit  risk,  investors  in 
trust  preferred  stock  are  protected  from 
changes  in  the  value  of  the  instruments. 
Like  investors  in  debt  securities,  trust 
preferred  stock  investors  do  not  share 
any  appreciation  in  the  value  of  the 
issuer  trust  and  have  no  voting  rights  in 
the  management  or  ordinary  course  of 
business  of  the  issuer  trust. 
Additionally,  trust  preferred  stock  is  not 
perpetual  and  distributions  on  the  stock 
resemble  the  periodic  interest  payments 
on  debt.  In  essence,  such  investments 
are  functionally  equivalent  to 
investments  in  the  underlying 
debentures.  In  the  future,  as  such  new 
instnmaents  come  to  the  FDIC's 
attention,  the  FDIC  will  provide  public 
notice  of  its  determinations  under  the 
rule  by  issuing  Financial  Institution 
Letters  describing  its  decisions.  Any 
investments  in  such  instruments  would 
be  aggregated  with  investments  in 
adjustable  rate  and  money  market 
preferred  stock  for  purposes  of  applying 
the  15  percent  of  tier  one  capital  limit? 

Activities  that  are  closely  related  to 
banking.  The  language  in  the  proposal 
providing  a  regulatory  exception 
allowing  insured  state  banks  to  engage 
in  activities  closely  related  to  banking 
has  been  eliminated.  The  proposed 
regulation  continued  language  found  in 
the  current  regulation  entitled 
"Activities  that  are  closely  related  to 
banking".  Section  362.3(b)(2)(iv)  of  the 
proposal  permitted  an  insured  state 
bank  to  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  provided  that  the  FRB  by 
regulation  or  order  has  found  the 


activity  to  be  closely  related  to  banking 
for  the  purposes  of  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)).  However,  the  proposed 
exception  was  subject  to  the  statutory 
restrictions  prohibiting  the  bank  from 
directly  holding  equity  investments  that 
a  national  bank  may  not  hold  or  which 
are  not  otherwise  permissible 
investments  for  insured  state  banks 
pursuant  to  §  362.3(b).  Additionally,  the 
proposal  imposed  limits  on  certain  of 
the  activities  authorized  by  the  4(c)(8) 
reference.  Included  in  the  limits  was  a 
provision  requiring  the  bank,  when 
actipg  as  a  real  property  lessor,  to  either 
re-lease  the  real  estate  or  dispose  of  the 
same  within  two  years  after  the  lease 
expires. 

The  FDIC  received  six  comments  on 
this  provision,  four  of  them  objecting  to 
the  two-year  disposition  period  at  the 
conclusion  of  a  real  estate  lease. 
Another  opined  that  the  bank's  survival 
depends  on  its  ability  to  diversify  by 
engaging  in  real  estate  leasing  through  a 
subsidiary.  An  industry  trade 
association  supports  continued  reliance 
on  activities  authorized  by  the  FRB 
pursuant  to  4(c)(8)  of  the  Bank  Holding 
Company  Act. 

Upon  further  analysis,  the  FDIC  has 
deleted  the  reference  to  the  4(c)(8)  list 
because  the  activities  included  on  that 
list  generally  are  of  a  type  permissible 
for  national  banks.  The  one  exception 
that  clearly  is  not  generally  permissible 
for  a  national  bank  involves  real  estate 
leasing.  It  is  noted  that  national  banks 
are  permitted  to  engage  in  certain  real 
estate  leasing  activities.  As  with  other 
activities  permissible  for  national  banks, 
insured  state  banks  can  engage  in  the 
same  real  estate  leasing  activities  subject 
to  any  limitations  imposed  by  the 
applicable  state  law.  However,  since 
section  24  of  the  FDI  Act  does  not 
permit  the  FDIC  to  allow  insured  state 
banks,  at  the  bank  level,  to  hold  equity 
investments  that  are  not  permissible  for 
national  banks,  any  FDIC  authorization 
for  real  estate  leasing  raises  a  question 
whether,  under  a  particular  leasing 
arrangement,  the  bank  as  lessor  holds  an 
inttJrest  in  real  estate  tantamount  to  an 
equity  investment.  Given  the  variety  of 
potential  lease  structures,  it  is  not 
practicable  for  the  FDIC  to  deal  with 
thi^  issue  categorically,  under  a 
regulatory  exception,  at  this  time.  If 
authorized  under  state  law,  state  banks 
are  permitted  to  engage  in  leasing 
activities  through  majority -owned 
subsidiaries.  This  exception  is 
discussed  in  the  description  of 
§  3(}2A(b)  in  this  preamble. 

Guarantee  activities.  The  current 
regulation  contains  a  provision  that 


66292  Federal  Register/ Vol.  63.  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations 


permits  a  state  bank  with  a  foreign 
branch  to  directly  guarantee  the 
obligations  of  its  customers  as  set  out  in 
what  was  formerly  §  347.3(c)(1)  of  the 
FDIC's  regulations  without  filing  any 
application  under  part  362.  A  technical 
amendment  to  part  362  was  recently 
made  to  update  this  reference  to 
§  347.103(a)(1)  as  published  in  the 
Federal  Register  on  April  8,  1998  (63  FR 
17090).  The  current  regulation  also 
permits  a  state  bank  to  offer  customer- 
sponsored  credit  card  programs  in 
which  the  bank  guarantees  the 
obligations  of  its  retail  banking  deposit 
customers.  This  provision  has  been 
deleted  as  unnecessary  since  these 
activities  are  permissible  for  a  national 
bank.  In  its  current  rule,  the  FDIC  used 
this  provision  to  clarify  that  part  362 
does  not  prohibit  these  activities.  To 
shorten  the  regulation,  such  clarifying 
language  has  been  deleted  since  the 
activity  is  permissible  for  a  national 
bank.  The  FDIC  received  no  comments 
addressing  this  provision  and  it  is 
dropped  as  proposed. 

Section  362.4    Subsidiaries  of  Insured 
State  Banks 

General  prohibition.  The  regulatory 
language  implementing  the  statutory 
prohibition  on  an  insured  state  bank 
engaging  in  "as  principal"  activities  that 
are  not  permissible  for  a  national  bank 
is  separated  from  the  prohibition  on  an 
insured  state  bank  subsidiary  engaging 
in  activities  which  are  not  permissible 
for  a  subsidiary  of  a  national  bank.  For 
ease  of  reference  we  separated  bank  and 
subsidiary  activities.  Section  362.4  deals 
exclusively  with  activities  that  may  be 
conducted  in  a  subsidiary  of  an  insured 
state  bank.  Five  commenters  supported 
this  restructuring  of  the  regulation.  The 
FDIC  believes  that  separating  the 
activities  that  may  be  conducted  at  the 
bank  level  from  the  activities  that  must 
be  or  may  be  conducted  by  a  subsidiary 
makes  it  easier  for  the  reader  to  focus  on 
the  analysis  of  the  regulation.  Therefore, 
the  general  prohibition  in  the  final 
regulation  is  adopted  as  proposed. 

Exceptions.  First,  the  regulation 
provides  that  activities  not  permissible 
for  a  national  bank  subsidiary  may  not 
be  conducted  by  the  subsidiary  of  an 
insured  state  bank  unless  one  of  the 
exceptions  in  the  regulation  applies. 
This  language  is  similar  to  the  current 
part  362  and  we  received  no  comments 
on  the  provision.  The  final  regulation 
contains  no  changes  to  the  proposed 
language. 

Consent  obtained  through 
application.  The  revised  regulation 
allows  approval  by  individual 
application  provided  that  the  insured 
state  bank  meets  and  continues  to  meet 


the  applicable  capital  standards  and  the 
FDIC  finds  there  is  no  significant  risk  to 
the  fund.  Language  from  the  current 
regulation  is  deleted  that  expressly 
provides  that  approval  is  necessary  for 
each  subsidiary  even  if  the  bank 
received  approval  to  engage  in  the  same 
activity  through  another  subsidiary. 
Deleting  this  language  does  not 
automatically  permit  a  state  bank  to 
establish  a  second  subsidiary  to  conduct 
the  same  activity  that  was  approved  for 
another  subsidiary  of  the  same  bank; 
however,  the  issue  will  be  handled  on 
a  case-by-case  basis  by  the  FDIC 
pursuant  to  order.  For  example,  if  the 
FDIC  approves  an  application  by  a  state 
bank  to  establish  a  majority-owned 
subsidiary  to  engage  in  real  estate 
investment  activities,  the  order  may  (in 
the  FDIC's  discretion)  be  written  to 
allow  more  than  one  subsidiary  to 
conduct  the  activity  or  to  require  that 
any  additional  real  estate  subsidiaries 
must  be  individually  approved. 

Application  procedures  may  be  used 
by  a  bank  to  request  the  FDIC's  consent 
to  engage  in  an  activity  that  is  limited 
but  not  specifically  prohibited  by  this 
part.  For  instance,  the  notice  procedures 
require  that  the  subsidiary  take  the 
corporate  organizational  form.  Several 
comments  expressed  concern  about  the 
restriction  on  the  form  of  business 
enterprise.  Any  subsidiary  that  is 
organized  as  a  limited  liability  company 
would  be  required  to  use  the  application 
procedures.  The  FDIC  does  not  intend  to 
prohibit  insured  state  banks  &T)m 
organizing  subsidiaries  in  a  form  other 
than  a  corporation,  or  to  make  it  more 
difficult  to  establish  these  other  forms  of 
business  enterprise.  However,  the  FDIC 
would  like  to  review  other  forms  of 
organizations,  on  a  case-by-case  basis,  to 
satisfy  itself  that  adequate  separations 
are  placed  between  the  bank  and  its 
subsidiary.  At  this  time,  we  have  not 
found  a  way  to  craft  standardized 
separation  criteria  for  these  other  forms 
of  business  enterprise.  No  commenters 
suggested  any  criteria.  Other  requests 
that  do  not  meet  the  notice  criteria  or 
that  desire  relief  from  a  limit  or 
restriction  included  in  the  notice 
criteria  also  are  encouraged.  Application 
instructions  have  been  moved  to  subpart 
G  of  part  303. 

Consistent  with  the  proposal,  the  final 
rule  eliminates  language  that  prohibited 
an  insured  state  bank  from  engaging  in 
insurance  underwriting  through  a 
subsidiary  except  to  the  extent  that  such 
activities  are  permissible  for  a  national 
bank.  Eliminating  this  language  does  not 
result  in  any  substantive  change  as 
section  24  of  the  FDI  Act  clearly 
provides  that  the  FDIC  may  not  approve 
an  application  for  a  state  bank  to 


directly  or  indirectly  conduct  insurance 
underwriting  activities  that  are  not 
permissible  for  a  national  bank.  The 
FDIC  received  no  comment  on  this 
change.  Therefore,  the  language  is 
uimecessary  and  has  been  eliminated  as 
proposed. 

The  ciurent  part  362  allows  state 
banks  that  do  not  meet  their  minimum 
capital  requirements  to  gradually  phase 
out  otherwise  impermissible  activities 
that  were  being  conducted  as  of 
December  19, 1992.  These  provisions 
are  eliminated  due  to  the  passage  of 
time.  The  relevant  outside  dates  to 
complete  the  phase  out  of  those 
activities  have  passed  (December  19, 
1996,  for  real  estate  activities  and 
December  8, 1994,  for  all  other 
activities). 

Grandfathered  Insurance 
Underwriting.  The  regulation  provides 
for  three  statutory  exceptions  that  allow 
subsidiaries  to  engage  in  insurance 
underwriting,  covering  "grandfathered" 
insurance  activities,  title  insurance,  and 
crop  insurance. 

Subsidiaries  may  engage  in  the  same 
grandfathered  insurance  underwriting 
as  the  bank  if  the  bank  or  subsidiary  was 
lawfully  providing  insurance  as 
principal  on  November  21, 1991.  The 
limitations  under  which  this  subsidiary 
may  operate  have  been  changed. 

The  current  standard  that  the  bank 
must  be  well-capitalized  has  been 
changed.  Consistent  with  the  proposal, 
the  final  rule  requires  the  bank  to  be 
well-capitalized  after  deducting  its 
investment  in  the  insurance  subsidiary. 
One  comment  on  this  change  argues  that 
the  risk  involved  in  insurance 
underwriting  depends  upon  the  type  of 
insurance  and  that  not  all  insurance 
underwriting  is  inherently  risky  enough 
to  justify  an  automatic  capital 
deduction.  The  FDIC  believes  that  this 
capital  treatment  is  an  important 
element  to  separate  the  operations  of  the 
bank  and  the  subsidiary.  This  treatment 
clearly  delineates  and  identifies  the 
capital  that  is  available  to  support  the 
bank  and  the  capital  that  is  available  to 
support  the  subsidiary.  Capital 
standards  for  insurance  companies  are 
based  on  different  criteria  from  bank 
capital  requirements.  Most  states  have 
minimum  capital  requirements  for 
insurance  companies.  The  FDIC  believes 
that  a  bank's  investment  in  an  insurance 
underwriting  subsidiary  is  not  actually 
"available"  to  the  bank  in  the  event  the 
bank  experiences  losses  and  needs 
additional  capital.  As  a  result,  the 
bank's  investment  in  the  insurance 
subsidiary  should  not  be  considered 
when  determining  whether  the  bank  has 
sufficient  capital. 
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Another  commenter  objects  to  the 
introduction  of  the  "capital  deduction" 
arguing  that  providing  insiu-ance  as 
principal  under  the  "grandfather" 
provision  is  not  an  activity  for  which  a 
state  bank  must  obtain  a  risk  to  the  fund 
determination.  The  comment  asserts 
that  the  provision  is  self-operative  in  the 
absence  of  any  determination  or 
regulations  of  the  FDIC,  since  Congress 
evaluated  the  risk  to  the  insurance 
funds  created  by  the  activity  and  found 
that  risk  to  be  acceptable.  The  FDIC 
agrees  that,  other  than  the  requirement 
that  the  bank  must  be  well-capitalized, 
section  24  itself  imposes  no  additional 
conditions  or  restrictions  on  the 
activity.  Nevertheless,  ever  since  the 
FDIC  originally  promulgated  its  part  362 
rules  regarding  die  conduct  of  this 
activity,  the  FDIC  has  noted  that  the 
activity  can  involve  material  risks,  and 
it  is  therefore  prudent  to  separate  those 
risks  firom  the  insured  state  bank.  See  58 
FR  64482  (Dec.  8, 1993).  The  FDIC  has 
always  imposed  conditions  on  this 
activity,  over  and  above  those  addressed 
in  section  24  itself,  to  protect  bank 
safety  and  soundness  and  protect  the 
deposit  insurance  funds.  See  58  FR  6465 
(January  29,  1993).  As  noted  at  the  time, 
the  FDIC  is  not  precluded  from 
imposing  such  restrictions,  as  section 
24(i)  itself  clearly  indicates. 

Conunenters  disagreed  on  the  need  for 
4n  aggregate  investment  limit  for  equity 
investments  in  grandfathered  insurance 
activities.  One  comment  argues  that  it  is 
important  to  limit  the  maximum 
exposure  to  the  depository  institution. 
Another  comment  states  that  such  a 
limit  is  not  suggested  by  the  statute,  and 
the  FDIC  should  retain  the  flexibility  to 
act  on  a  case-by-case  basis.  After  further 
consideration  of  this  issue,  the  FDIC  is 
not  convinced  that  the  risks  from  the 
different  types  of  insurance  subject  to 
grandfather  provisions  are  similar. 
Therefore,  an  aggregate  limit  would  not 
necessarily  enhance  the  safety  and 
soundness  of  the  banks  involved  in  this 
activity.  After  considering  the 
comments  received  and  for  the  reasons 
stated  above,  the  language  in  the  final 
regulation  is  unchanged  from  the 
proposal. 

Tne  revisions  to  the  regulation  require 
a  subsidiary  engaging  in  grandfathered 
insurance  underwriting  to  meet  the 
standards  for  an  "eligible  subsidiary" 
discussed  below.  This  standard  replaces 
the  "bona  fide"  subsidiary  standard  in 
the  current  regulation.  The  "eUgible 
subsidiary"  standard  generally  contains 
the  same  requirements  for  corporate 
separateness  as  the  "bona  fide" 
subsidiary  definition  but  adds  the 
following  provisions:  (1)  The  subsidiary 
has  only  one  business  purpose;  (2)  the 


subsidiary  has  a  current  written 
business  plan  that  is  appropriate  to  its 
type  and  scope  of  business;  (3)  the 
subsidiary  has  adequate  management  for 
the  type  of  activity  contemplated, 
including  appropriate  licenses  and 
memberships,  and  complies  with 
industry  standards;  and  (4)  the 
subsidiary  establishes  policies  and 
procedures  to  ensure  adequate 
computer,  audit  and  accounting 
systems,  internal  risk  management 
controls,  and  the  subsidiary  has  the 
necessary  operational  and  managerial 
infrastructure  to  implement  the  business 
plan.  No  comment  was  received  relating 
to  the  effect  of  these  additional 
requirements  on  banks  engaged  in 
insurance  underwriting.  We  believe  that 
the  standards  for  adequate  separation 
between  an  insured  state  bank  and  any 
subsidiary  engaged  in  insurance 
underwriting  should  be  similar  to  those 
that  separate  other  subsidiaries  that 
engage  in  activities  not  permitted  to  the 
bank.  Therefore,  no  changes  have  been 
made  to  the  proposed  separation 
stemdards. 

In  lieu  of  the  prescribed  disclosures 
contained  in  the  current  regulation  and 
in  a  departure  from  the  proposal,  the 
revision  does  not  prescribe  disclosures. 
Instead,  the  FDIC  is  relying  on  the  terms 
of  the  Interagency  Statement  as 
applicable  guidance  when  the 
subsidiary's  products  are  sold  on  bank 
premises,  are  sold  by  bank  employees, 
or  are  sold  when  the  bank  receives 
remuneration  for  a  referral.  The  FDIC 
has  made  the  change  primarily  because 
it  recognizes  that  there  is  a  reduced 
likelihood  of  customer  confusion  when 
sales  of  insurance  products  by  a 
subsidiary  of  an  insured  state  bank  are 
not  made  on  bank  premises,  are  not 
made  by  bank  employees,  and  are  not  a 
result  of  a  referral  from  the  bank. 

However,  there  is  an  increased  risk  of 
customer  confusion  where  the  insured 
state  bank  and  the  subsidiary  selhng  the 
product  have  similar  names.  Those 
cases  are  addressed  in  part  by  a 
separation  standard  which  is  discussed 
below.  The  separation  standard  requires 
that  the  subsidiary  conduct  its  business 
pursuant  to  independent  poUcies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  die  subsidiary  is  a 
separate  organization  from  the  state- 
chartered  depository  institution  and  that 
the  state-chartered  depository 
institution  is  not  responsible  for  and 
does  not  guarantee  the  obligations  of  the 
subsidieiry.  The  institution  and  its 
subsidiary  should  take  any  steps 
necessary  to  avoid  customer  confusion 
on  behalf  of  non-bank  customers,  or 


bank  customers  in  transactions  not 
covered  by  the  Interagency  Statement. 

Under  §  362.5(b)(2).  banks  widi 
subsidiaries  engaged  in  grandfathered 
insurance  underwriting  activities  are 
expected  to  meet  the  new  requirements, 
and  have  90  days  from  the  eftective  date 
to  achieve  compUance  or  apply  to  the 
FDIC  for  approval  to  operate  otherwise. 
The  FDIC  will  consider  any  such 
applications  on  a  case-by-case  basis. 

The  regulation  provides  that  a 
subsidiary  may  continue  to  underwrite 
title  insurance  based  on  the  specific 
staAitory  authority  &x>m  section  24.  This 
precision  is  currently  in  part  362  and  is 
carried  forward  with  no  substantive 
cheinge.  The  insured  state  bank  is 
permitted  only  to  retain  the  investment 
if  the  insured  state  bank  was  required, 
before  June  1.  1991,  to  provide  title 
insurance  as  a  condition  of  the  bank's 
initial  chartering  under  state  law.  The 
aut^iority  to  retain  the  investment 
terminates  if  a  change  in  control  of  the 
grandfathered  bank  or  its  holding 
company  occurs  after  June  1 ,  1 991 . 
There  are  no  statutory  or  regulatory 
investment  limits  on  banks  holding 
these  types  of  grandfathered 
investments. 

The  exception  for  subsidiaries 
engaged  in  underwriting  crop  insurance 
is  continued.  Under  section  24,  insured 
state  banks  and  their  subsidiaries  are 
permitted  to  continue  underwriting  crop 
insurance  under  two  conditions:  (1) 
They  were  engaged  in  the  business  on 
or  before  September  30,  1991;  and  (2) 
the  crop  insurance  was  reinsured  in 
whole  or  in  part  by  the  Federal  Crop 
Insurance  Corporation.  While  this 
grandfathered  insurance  underwriting 
authority  requires  that  the  bank  or  its 
subsidiary  had  to  be  engaged  in  the 
activity  as  of  a  certain  date,  the 
authority  does  not  terminate  upon  a 
change  in  control  of  the  bank  or  its 
parent  holding  company. 

Majority-owned  subsidiaries 
ownership  of  equity  investments  that 
represent  a  control  interest  in  a 
company.  In  proposed  §  362.4(b)(3).  the 
FDIC  would  have  allowed  majority- 
owned  subsidiaries  of  insured  state 
banks  to  hold  controlling  interests  in 
lower-level  subsidiaries  engaged  in 
certain  activities  which  the  FDIC 
authorized  to  be  conducted  at  the  bank 
level  in  proposed  §  362.3(b)(2).  These 
activities  were  holding  adjustable  rate 
and  money  market  preferred  stock;  and 
engaging  in  activities  found  by  the  FRB 
to  be  closely  related  to  the  business  of 
banking  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (subject  to 
certain  restrictions).  Proposed 
§  362.4(b)(3)  differed  from  current 
§  362.4{c)(3)(iv)(C),  which  effectively 
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authorizes  the  majority-owned 
subsidiary  to  own  stock  of  a  corporation 
engaged  in  4(c)(8)  activities  by 
authorizing  the  ownership  of  stock  of  a 
corporation  that  engages  in  activities 
permissible  for  a  bank  service 
corporation  but  imposes  no  control 
requirement.  Proposed  §  362.4(b)(3)  also 
contained  no  counterpart  to  current 
§  362.4(c)(3)(iv)(D),  authorizing  a 
majority-owned  subsidiary  to  invest  in 
50  percent  or  less  of  the  stock  of  a 
corporation  engaging  solely  in  activities 
which  are  not  "as  principal'. 

In  the  final  version,  at  §  362.4(b)(3), 
the  FDIC  has  broadened  the  proposed 
language,  so  that  the  overall  effect  of  the 
section  is  to  authorize  insured  state 
banks  to  have  lower-level  subsidiaries 
engaged  in  many  of  the  same  types  of 
activities  which  the  FDIC  previously 
found  do  not  pose  a  significant  risk 
when  conducted  at  the  bank  level  or 
through  a  majority-owned  subsidiary. 
The  FDIC  has  received  questions 
concerning  the  types  of  activities  and 
the  restrictions  on  these  activities  if 
conducted  by  lower-level  subsidiaries. 
This  addition  to  the  final  regulation  is 
intended  to  clarify  that  generally,  the 
same  limitations  are  imposed  on  the 
lower-level  subsidiary  as  are  imposed 
on  the  majority-owned  subsidiary 
conducting  the  same  type  of  activity.  As 
discussed  below,  the  FDIC  has  retained 
the  control  requirement  (subject  to  one 
modification),  because  the  overall 
design  of  the  section  is  to  authorize 
lower-level  subsidiaries  to  engage  in 
approved  activities.  Of  course,  banks 
also  may  apply  to  the  FDIC  for 
permission  to  make  additional 
investments  in  excess  of  or  which  differ 
from  those  where  general  consent  is 
granted  under  the  rule. 

As  is  also  discussed  below,  the 
activities  covered  by  the  final  version  of 
§  362.4(b)(3)  still  differs  from  current 
§362.4(c)(3)(iv)(C)  and  current 
§  362.4{c)(3)(iv)(D),  but  changes  made 
from  the  proposed  language  narrow  the 

gap- 
First,  the  FDIC  has  found  that  it  is  not 
a  significant  risk  to  the  deposit 
insurance  funds  if  a  majority-owned 
subsidiary  holds  a  controlUng  interest  in 
a  company  engaged  in  real  estate  or 
securities  activities  authorized  under 
the  real  estate  investment  activities  and 
securities  activities  sections  of  this 
regulation  at  §  362.4(b)(5),  discussed 
below.  The  bank  must  file  notice  with 
the  FDIC,  and  may  proceed  if  the  FDIC 
does  not  object.  The  bank  must  meet  the 
same  core  eligibihty  criteria  in 
§  362.4(c)(1)  that  would  apply  if  the 
bank  were  conducting  the  activity 
directly  through  a  majority-owrned 
subsidiary.  The  bank's  investments  in 


and  transactions  with  the  lower  tier 
company  are  subject  to  the  same  limits 
under  §  362.4(d)  as  would  apply  if  the 
bank  were  conducting  the  activity 
directly  through  a  majority-owned 
subsidiary.  The  majority-owmed 
subsidiary  must  also  comply  with  the 
investment  and  transaction  limits,  to 
ensure  that  the  majority-owned 
subsidiary  is  not  used  as  a  conduit  to 
the  lower  tier  company  in  derogation  of 
the  §  362.4(d)  limits  on  the  lower  tier 
company.  The  bank  must  also  deduct  its 
equity  investment  in  the  majority- 
owned  subsidiary  and  the  lower  tier 
company  from  its  capital  in  accordance 
with  §  362.4(e),  as  would  be  the  case  if 
the  bank  were  conducting  the  activity 
directly  through  a  majority-owned 
subsidiary.  If  the  lower  tier  company  is 
engaged  in  securities  activities  of  the 
type  contemplated  by  §  362.4(b)(5)(ii), 
the  bank  and  the  lower  tier  company 
must  observe  the  additional 
requirements  set  out  in  that  section. 
Finally,  either  the  majority-owmed 
subsidiary  must  observe  the  core 
eUgibihty  criteria  in  §  362.4(c)(2),  or  the 
lower  tier  company  must  observe  them. 
However,  absent  an  application  to  the 
FDIC,  the  latter  option  is  available  only 
if  the  lower  tier  compemy  takes 
corporate  form.  The  FDIC's  rationale  for 
each  of  these  limits  on  the  activities 
authorized  by  §  362.4fb){5)  is  discussed 
in  detail  below. 

Second,  the  FDIC  also  has  found  that 
it  is  not  a  significant  risk  to  the  deposit 
insurance  funds  if  a  majority-owned 
subsidiary  holds  a  controlling  interest  in 
a  company  which  engages  in:  (1)  Any 
activity  permissible  for  a  national  bank 
including  such  permissible  activities 
that  may  require  the  company  to  register 
as  a  securities  broker;  (2)  acting  as  an 
insurance  agency;  (3)  acquiring  or 
retaining  adjustable  rate  and  money 
market  preferred  stock  or  other 
instnunents  of  a  similar  character  to  the 
same  extent  allowed  for  the  bank  itself 
under  §  362.3(b)(2)(iii)  and  combined 
with  the  15  percent  limit  therein;  or  (4) 
engaging  in  real  estate  leasing  activities 
to  the  same  extent  permissible  for  the 
majority-owned  subsidiary  under 
§  362.4(b)(6),  discussed  below. 

One  comment,  on  the  use  of  the 
control  test  for  defining  activities  for 
lower  level  subsidiaries,  indicated 
concern  over  the  change  from  the 
ciurent  regulation.  Specifically,  concern 
was  expressed  relating  to  a  group  of 
insured  depository  institutions  that 
collectively  own  through  majority- 
owned  subsidiaries  a  company  engaged 
in  securities  brokerage  and  insurance 
imdenvriting.  None  of  the  banks 
involved  own  a  control  interest.  The 
structure  of  the  ownership  was  set  up  in 


reliance  upon  the  exception  in  ciurrent 
§  362.4(c)(3)(iv)(D).  The  FDIC  recognizes 
that  many  commimity  banks  rely  on 
formation  of  a  consortium  of  baiiks  to 
provide  permissible  financial  services 
for  its  customers  that  one  bank  could 
not  efficiently  provide.  We  believe  it 
would  be  imprudent  to  penalize 
institutions  that  have  invested  in  these 
activities  through  a  majority-owned 
subsidiary.  Therefore,  the  proposed 
regulatory  language  has  been  changed, 
creating  an  exception  to  the  control 
requirement  where  the  company  in 
question  is  controlled  by  insured 
depository  institutions. 

"The  scope  of  the  activities  authorized 
under  final  §  362.4(b)(3)  differ  from 
current  §  362.4(c)(3)(iv)(C)  and  current 
§  362.4(c)(3)(iv)(D).  The  FDIC 
eliminated  proposed  §  362.3(b)(2)(iv), 
which  would  have  authorized  4(c)(8) 
activities  at  the  bank  level.  In  a  parallel 
fashion,  we  eliminated  current 
§  362.4(c)(3)(iv)(C),  which  effectively 
authorizes  the  majority-owned 
subsidiary  to  own  stock  of  a  corporation 
engaged  in  4(c)(8)  activities.  As  is 
discussed  above  in  connection  with  that 
change,  the  activities  included  on  the 
4(c)(8)  list  are  generally  of  a  type 
permissible  for  national  banks,  emd  the 
authorization  in  §  362.4(b)(3)(ii)(A)  of 
the  final  rule  authorizes  the  lower-level 
subsidiary  to  engage  in  activities 
permissible  for  national  banks.  As  is 
also  discussed  above,  the  4(c)(8)  list's 
inclusion  of  real  estate  leasing  is  the  one 
significant  exception  that  was  not 
otherwise  dealt  with  in  this  regulation. 
To  address  the  eUmination  of  real  estate 
leasing  imder  the  4(c)(8)  list,  the  FDIC 
has  created  §  362.4(b)(6)  to  govern  real 
estate  leasing  by  a  majority-owned 
subsidiary.  Such  activity  also  is 
authorized  for  a  lower-level  subsidiary 
under  §  362.4(b)(3)(ii)(D)  of  the  final 
rule. 

With  regard  to  current 
§  362.4(c)(3)(iv)(D),  authorizing  a 
majority-owned  subsidiary  to  invest  in 
50  percent  or  less  of  the  stock  of  a 
corporation  engaging  solely  in  activities 
which  are  not  "as  principal",  the  final 
version  of  §  362.4(b)(3)  has  the  effect  of 
authorizing  non-principal  activities 
which  are  financially-related.  Section 
362.4(b)(3)(ii)(B)  of  the  final  rule 
authorizes  insurance  agency  activities 
by  the  lower- level  subsidiary;  and 
362.4(b)(3)(ii)(A),  authorizing  the  lower- 
level  subsidiary  to  engage  in  activities 
permissible  for  national  banks, 
encompasses  certain  non-principal 
activities,  such  as  securities  brokerage 
and  investment  advisory  services. 

We  have  previously  required 
appUcations  to  hold  savings  association 
stock,  although  a  savings  association 
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could  be  owned,  controlled  or  operated 
if  the  savings  association  engages  only 
in  deposit-taking  and  other  activities 
that  are  permissible  for  a  bank  holding 
company.'* 

If  a  b^ik  was  relying  on  a  previous 
regulatory  exception  that  has  now  been 
ehminated',  §  362.5(b)(3)  of  the  final  rule 
provides  the  activity  may  continue  as 
previously  conducted  for  90  days  after 
the  effective  date  of  this  regulation.  If 
the  activity  of  the  lower-level  subsidiary 
is  not  authorized  by  the  new  rule,  or  the 
control  standard  is  not  met  in  that  time 
frame,  the  insured  state  bank  must 
apply  to  the  FDIC  for  permission  to 
continue  the  activity. 

Equity  securities  held  by  a  majority- 
owned  subsidiary.  The  FDIC  sought 
comment  on  whether  the  final 
regulation  should  contain  an  exception 
that  would  allow  an  insured  state  bank 
to  hold  equity  securities  at  the 
subsidiary  level.  In  light  of  comments 
received  on  this  issue.  Staff  is  further 
analyzing  the  proposal.  Thus,  the  final 
rule  does  not  contain  the  provision  that 
would  have  permitted  a  majority-owned 
subsidiary  of  a  state  bank  and  savings 
association  to  engage  in  equity 
securities  investment  activities.  At  this 
time,  we  are  proceeding  with  the 
remainder  of  the  final  regulation  so  as 
to  avoid  further  delay  in  the 
streamlining  benefits  that  state  banks 
and  savings  associations  will  enjoy  from 
the  revisions.  As  a  part  of  this 
regulation,  we  are  inserting  provisions 
from  the  ciurent  regulation  that  allow: 
(1)  An  insured  state  bank  through  a 
majority-owned  subsidiary  to  invest  in 
up  to  ten  percent  of  the  stock  of  another 
insured  bank;  and  (2)  an  insured  state 
bank  that  has  received  approval  to 
invest  in  equity  securities  pursuant  to 
the  statutory  grandfather  to  conduct 
these  activities  through  a  majority- 
owned  subsidiary  without  any 
additional  approval  &x)m  the  FDIC.  The 
provisions  have  been  continued  to  allow 
previously  approved  activities  to 
continue  while  staff  is  analyzing  equity 
securities  investment  activities  further. 

The  FDIC  proposed  to  eliminate  the 
notice  for  these  activities,  the  specific 
reference  to  grandfathered  activity,  and 
to  allow  similar  activity  for  all  insured 
state  banks.  However,  the  exception 
provided  that  the  bank's  investment  in 
the  majority-owned  subsidiary  be 
deducted  from  capital  and  that  the 
activity  be  subject  to  certain  eligibility 
requirements  and  transaction 
limitations.  Comment  was  fi^quent  and 
strong  that  this  proposal  was 
unacceptable  to  the  banks  that  held 
stocks  under  the  current  regulation. 


•12  U.S.C.  1843(c)  and  12  CFR  225.28(b)(4)Ui) 


Numerous  commenters  argued  that 
the  statutory  grandfather  for  banks 
holding  common  and  preferred  stock 
investments  and  registered  shares 
extends  to  the  bank  and  its  subsidiaries. 
Section  24(f)  is  the  governing  statute  in 
thisi  matter.  The  exception  contained  in 
this  provision  extends  only  to  the 
insured  state  bank.  The  statute  makes  no 
mention  of  the  bank's  subsidiary. 
Section  24(c)  of  the  FDI  Act  does  allow 
the  bank  to  hold  common  or  preferred 
stock  or  shares  of  registered  investment 
companies  through  a  majority-owned 
subsidiary.  Activities  conducted  in  a 
majority-owned  subsidiary  are  subject  to 
the  bank's  compUance  with  appUcable 
capital  standards  and  the  FDIC's  finding 
imder  section  24(d)  that  the  activity 
poses  no  significant  risk  to  the  funds. 

Most  of  the  comments  received  came 
bom  interested  parties  in  the 
Commonwealth  of  Massachusetts  and 
referred  to  a  type  of  subsidiary 
authorized  in  Massachusetts  to  hold  all 
types  of  securities,  whether  permissible 
or  impermissible  for  a  national  bank. 
These  subsidiaries  were  established  to 
take  advantage  of  specialized  tax 
treatment  under  Massachusetts  law.  The 
FDIC  imderstands  the  tax-favored 
treatment  of  these  subsidiaries; 
however,  that  tax  treatment  is  a  matter 
of  state  tax  law  and  is  not  a  factor  in  the 
FDIC's  risk  to  the  fund  determination 
under  this  statute.  However,  the  FDIC  is 
not  unsympathetic  to  the  plight  of 
insured  state  banks  that  have  acted 
lawfully  in  structuring  their  business  to 
achieve  tax-favored  treatment.  The  FDIC 
is  unwilling -to  upset  such  good  faith 
arrangements  without  considering  other 
alternatives. 

Reflecting  a  sentiment  that  is 
contained  in  many  comment  letters,  one 
commenter  stated,  "as  a  practical 
matter,  we  are  unaware  of  any 
circumstance  where  banks  have  been 
harmed  by  conducting  these  activities 
through  a  subsidiary,  and  thus  we 
believe  that  conducting  the 
grandfathered  activities  in  that  manner 
poses  no  risk  to  the  deposit  insurance 
funds".  The  FDIC  recognizes  that  for  the 
past  15  years  there  has  been  an 
unprecedented  rise  in  the  value  of 
common  and  preferred  stock  and 
registered  shares,  and  these  markets 
have  experienced  no  sustained, 
appreciable  downturn  in  value  in  over 
10  years.  The  FDIC  does  not  base  its  risk 
to  the  fund  determination  on  the  recent 
history  of  markets  for  Usted  common 
and  preferred  stock  and  registered 
shares.  The  FDIC's  poUcy  regarding 
holding  individual  stocks  is  to  not  take 
exception  to  holding  corporate  equities 
which  are  well  regarded  by 
knowledgeable  investors,  marketable 


and  held  in  moderate  proportions.  In 
reviewing  equities  held  on  an  aggregate 
basis,  the  bank's  portfolio  of  common 
and  preferred  stock  and  registered 
shares  is  reviewed  in  context  of  its 
overall  investment  portfolio.  The 
holding  of  common  and  preferred  stock 
and  registered  shares  must  be  in  the 
context  of  the  bank's  overall  goals  of 
investment  quality,  maturity  pattern, 
diversification  of  risks,  marketabiUty  of 
the  portfolio,  and  income  production. 
The  bank's  overall  investment  strategies 
are  then  judged  in  relationship  to  the: 
(1)  General  character  of  the  institution's 
business;  (2)  analysis  of  funding 
sources;  (3)  available  capital  funds;  and 
(4)  economic  and  monetary  factors. 

The  FDIC  proposed  that  the  bank's 
investment  in  a  subsidiary  investing  in 
equity  securities  be  deducted  from  the 
banl^'s  capital  before  determining  the 
adequacy  of  the  bank's  capital.  This 
treatment  would  separate  the  capital 
that  Is  available  to  support  the  bank 
fron/the  capital  that  is  available  to 
support  the  activities  of  the  subsidiary. 
In  that  scenario,  because  the  risks  of 
holding  equity  securities  is  borne  by  the 
capital  of  the  subsidiary,  the  portfolio  of 
equity  securities  and  registered  shares 
does  not  have  to  be  analyzed  in  context 
of  the  bank's  overall  investment 
strategies.  If  the  capital  separations  are 
not  present,  then  the  risks  of  holding 
equity  securities  through  a  fully 
consolidated  subsidiary  must  be 
considered  in  context  of  the  bank's 
overall  investment  strategies.  In 
addition,  if  a  bank  chooses  to  hold 
investments  that  are  permissible  for  a 
national  bank  in  a  subsidiary  that  also 
may  hold  investments  that  are  not 
permissible  for  a  national  bank,  the 
FDIC  will  treat  the  entire  subsidiary  as 
engaged  in  an  activity  that  is  not 
permissible  for  a  national  bank. 

Many  comments  say  that  the  FDIC's 
proposal  for  deducting  a  bank's 
investment  in  its  securities  subsidiary 
from  the  bank's  capital  before 
determining  capital  adequacy  is 
inconsistent  with  the  capital  treatment 
for  recognition  of  45%  of  net  unreafized 
gains  in  the  equities  portfolio  imder  the 
FDIC's  capital  regulations  (12  CFR  part 
325).'  The  argument  that  has  been  made 
by  these  comments  is  persuasive  to  the 
FDIC.  The  two  approaches  to  treatment 
of  gcins  on  securities  do  seem 
inconsistent,  and  the  capital  regulation 
is  consistent  with  the  other  federal 
financial  institution  regulators' 
approach  to  capital  treatment  of 
common  and  preferred  stock  and  shares 
of  registered  investment  companies. 


>63  FR  46S18  (Sept.  1.  1998). 


66296         Federal  Register/ Vol.  63,  No.  230 /Tuesday,  December  1,  1998/Rules  and  Regulations 


State  law  in  Massachusetts  permits  a 
state  bank  to  establish  a  subsidiary  to 
hold  the  equity  security  and  investment 
company  share  of  investments  that  the 
bank  is  permitted  to  make  under  state 
law.  Those  investments  if  made  directly 
by  the  bank  are  eligible  for  the 
"grandfather"  provided  for  by  section 
24(f)  of  the  FDI  Act  and  §  362.3(a)(2}(iii). 
According  to  the  comments,  such 
subsidiaries  should  be  given  the  same 
treatment  accorded  to  the  bank,  i.e.,  if 
the  bank  is  permitted  by  the  FDIC  to 
exercise  its  direct  investment  authority, 
the  bank  should  be  permitted  to  invest 
in  those  securities  and  investment 
company  shares  through  a  subsidiary 
under  the  same  terms  as  exist  under  the 
current  rule  without  a  capital 
deduction. 

After  considering  the  conunents,  the 
FDIC  has  decided  to  retain  the  current 
provision  allowing  grandfathered  banks 
to  hold  their  investments  in  common  or 
preferred  stock  and  shares  of  investment 
companies  through  a  majority-owmed 
subsidiary  until  the  staff  analysis  of 
equity  secimties  investments  is 
completed.  Section  362.4(b)(4)(i)  of  the 
final  regulation  provides  that  any 
insured  state  bank  that  has  received 
approval  to  invest  in  common  or 
preferred  stock  or  shares  of  an 
investment  company  pursuant  to 
§  362.3(a)(2)(iii)  may  conduct  Uie 
approved  investment  activities  through 
a  majority-owned  subsidiary  provided 
that  any  conditions  or  restrictions 
imposed  with  regard  to  the  approval 
granted  under  §  362.3{a)(2){iii)  are  met. 
Section  362.3(a)(2)(iiiJ  provides  that  no 
insiu^d  state  bank  may  take  advantage 
of  the  "grandfather"  provided  for 
investments  in  common  or  preferred 
stock  listed  on  a  national  securities 
exchange  and  shares  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l,  et  seq.)  unless  the  bank 
files  a  notice  with  the  FDIC  of  the  bank's 
intent  to  make  such  investments  and  the 
FDIC  determines  that  such  investments 
will  not  pose  a  significant  risk  to  the 
deposit  insurance  funds.  In  no  event 
may  the  bank's  investments  in  such 
securities  and/o:  investment  company 
shares  exceed  100%  of  the  bank's  tier 
one  capital.  The  FDIC  may  condition  its 
finding  of  no  risk  upon  whatever 
conditions  or  restrictions  it  finds 
appropriate.  The  "grandfather"  will  be 
lost  if  certain  events  occur  (see 
§362.3(a)(2)(iii)). 

The  maximum  permissible 
investment  by  the  consoUdated  bank 
and  majority-owned  subsidiary  engaged 
in  this  activity  is  100  percent  of  the 
bank's  consolidated  tier  one  capital.  If 
the  bank  also  holds  listed  common  or 


preferred  stock  or  shares  of  registered 
investment  companies  at  the  bank  level 
pursuant  to  the  grandfather,  such 
securities  wdll  count  toward  the  limit. 
For  a  particular  bank,  the  FDIC  may 
impose  a  Umit  on  a  case-by-case  basis  at 
its  discretion  of  less  than  the  maximum 
permissible  investment  of  100  percent 
of  tier  1  capital.  The  FDIC  may  require 
divestiture  of  some  or  all  of  the 
investments  if  it  is  determined  that 
retention  of  the  investments  will  have 
an  adverse  effect  on  the  safety  and 
soundness  of  the  consolidated  bank. 
The  limitation  of  up  to  100  percent  of 
tier  one  capital,  the  requirement  for 
bank  policies,  and  the  reservation  of  the 
authority  to  require  divestiture  are  taken 
directly  from  the  current  regulation  of 
these  activities  when  conducted  at  the 
bank  level. 

Bank  stock.  Section  §  362.4(b)(4)(ii)  of 
the  final  regulation  restores  the 
exception  which  allows  an  insured  state 
bank  to  invest  in  up  to  ten  percent  of  the 
outstanding  stock  of  another  insured 
bank  without  the  FDIC's  prior  consent 
provided  that  the  investment  is  made 
through  a  majority-owned  subsidiary 
which  was  organized  for  the  purpose  of 
holding  such  shares.  This  exception  is 
restored  to  the  regulation  to  provide 
rehef  for  those  state  banks  which  are 
permitted  under  state  law  to  invest  in 
the  stock  of  other  banks  and  have  done 
so  in  reliance  on  the  cuirrent  regulation. 
Insured  state  banks  should  note, 
however,  that  the  holding  of  such  shares 
must  of  coiu^e  be  permissible  under 
other  relevant  state  and  federal  law. 

The  FDIC  has  become  aware  that 
some  insured  state  banks  own  a 
sufficient  interest  in  the  stock  of  other 
insured  state  banks  to  cause  the  bank 
which  is  so  owned  to  be  considered  a 
majority-owned  subsidiary  under  part 
362.  It  is  the  FDIC's  posture  that  such 
an  owner  bank  does  not  need  to  file  a 
request  imder  part  362  seeking  approval 
for  its  majority-owned  subsidiary  that  is 
an  insured  state  bank  to  conduct  as 
principal  activities  that  are  not 
permissible  for  a  national  bank.  As  the 
majority-owned  subsidiary  is  itself  an 
insured  state  bank,  that  bank  is  required 
under  part  362  and  section  24  of  the  FDI 
Act  to  request  consent  on  its  own  behalf 
for  permission  to  engage  in  any  as 
principal  activity  that  is  not  permissible 
for  a  national  bank. 

Again,  we  are  reinstating  the 
provision  in  the  current  rule  that 
permits  a  majority-owned  subsidiary  of 
a  state  bank  to  invest  in  up  to  ten 
percent  of  the  outstanding  stock  of 
another  insured  bank.  No  other 
restrictions  on  this  investment  are 
imposed  imtil  the  staff  analysis  of 


equity  securities  investment  activities  is 
complete. 

Majority-owned  subsidiaries 
conducting  real  estate  investment 
activities  and  securities  underwriting. 
The  FDIC  has  determined  that  real 
estate  investment  and  secimties 
underwriting  activities  do  not  represent 
a  significant  risk  to  the  deposit 
insurance  funds,  provided  that  the 
activities  are  conducted  by  a  majority- 
owned  subsidiary  in  compliance  with 
the  requirements  set  forth.  These 
activities  require  the  insured  state  bank 
to  file  a  notice.  Then,  as  long  as  the 
FDIC  does  not  object  to  the  notice,  the 
bank  may  conduct  the  activity  in 
compliance  with  the  requirements.  The 
FDIC  is  not  precluded  from  taking  any 
appropriate  action  or  imposing 
additional  requirements  with  respect  to 
the  activities  when  the  facts  tmd 
circumstances  warrant  such  action. 

Engage  in  real  estate  investment 
activities.  Section  24  of  the  FDI  Act  and 
the  current  version  of  part  362  generally 
prohibit  an  insured  state  bank  from 
engaging  in  real  estate  investment 
activities  not  permissible  for  a  national 
bank,  absent  FDIC  approval.  Section  24 
does  not  grant  FDIC  authority  to  permit 
an  insured  state  bank  to  directly  engage 
in  real  estate  investment  activities  not 
permissible  for  a  national  bank.  The 
circiunstances  under  which  national 
banks  may  hold  equity  investments  in 
real  estate  are  limited.  If  a  particular  real 
estate  investment  is  permissible  for  a 
national  bank,  an  insured  state  bank 
only  needs  to  document  that 
determination.  If  a  particular  real  estate 
investment  is  not  permissible  for  a 
national  bank  and  an  insiu^d  state  bank 
wants  to  engage  in  real  estate 
investment  activities  (or  continue  to 
hold  the  real  estate  investment  in  the 
case  of  investments  acquired  before 
enactment  of  section  24  of  the  FDI  Act), 
the  insured  state  bank  must  file  an 
application  with  FDIC  for  consent.  The 
FDIC  may  approve  such  applications  if 
the  investment  is  made  through  a 
majority-owmed  subsidiary,  the 
institution  meets  the  stated  capital 
requirements  and  the  FDIC  determines 
that  the  activity  does  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund. 

The  FDIC  evaluates  a  number  of 
factors  when  acting  on  requests  for 
consent  to  engage  in  real  estate 
investment  activities.  In  evaluating  a 
request  to  conduct  equity  real  estate 
investment  activity,  the  FDIC  considers 
the  type  of  proposed  real  estate 
investment  activity  to  determine  if  the 
activity  is  smtable  for  the  insured 
depository  institution.  Where 
appropriate,  the  FDIC  fashions 
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t  activities  is 


conditions  designed  to  address  potential 
risks  that  have  been  identified  in  the 
context  of  a  given  request.  The  FDIC 
also  reviews  the  proposed  subsidiary 
structure  and  its  management  policies 
and  practices  to  detennine  if  the  insured 
state  bank  is  adequately  protected  and 
analyzes  capital  adequacy  to  ensure  that 
the  insured  institution  has  sufficient 
capital  to  support  its  banking  activities. 

In  all  of  the  applications  that  have 
been  approved  to  conduct  a  real  estate 
investment  activity  to  date,  the  FDIC  has 
imposed  a  number  of  conditions  in 
granting  the  approval.  In  short,  the  FDIC 
has  determined  on  a  case-by-case  basis 
that  the  conduct  of  certain  real  estate 
investment  activities  by  a  majority- 
owned  corporate  subsidiary  of  an 
insured  state  bank  will  not  present  a 
significant  risk  to  the  deposit  insurance 
fund  provided  certain  conditions  are 
observed.  In  drafting  these  notice 
provisions,  the  FDIC  has  evaluated  the 
conditions  usually  imposed  when 
granting  approval  to  insured  state  banks 
to  conduct  real  estate  activities  and 
incorporated  these  conditions  within 
the  revised  regulation  where 
appropriate. 

The  revised  rule  allows  majority- 
owned  subsidiaries  to  invest  in  and/or 
retain  equity  interests  in  real  estate  not 
permissible  for  a  national  bank  under  an 
expedited  notice  process,  provided 
certain  criteria  are  met.  Institutions  not 
meeting  the  criteria  must  make 
application  to  the  FDIC  and  obtain  the 
FDIC's  approval  on  a  case-specific  basis. 
To  use  the  notice  process,  the  insured 
state  bank  must  qualify  as  an  "eligible 
depository  institution",  as  that  term  is 
defined  within  the  revised  regulation, 
and  the  majority-owned  subsidiary  must 
quahfy  as  an  "eUgible  subsidiary", 
which  is  also  defined  within  the  revised 
rule.  These  criteria  are  discussed  below. 
The  insured  state  bank  must  also  abide 
by  the  investment  and  transaction 
limitations  set  forth  in  the  revised 
regulation. 

Under  the  revisions,  the  insured  state 
bank  may  not  invest  more  than  20 
percent  of  the  bank's  tier  one  capital  in 
all  of  its  majority-owned  subsidiaries 
which  are  conducting  activities  subject 
to  the  investment  limits.  This  language 
reflects  two  changes  from  the  proposal. 
First,  the  10  percent  per  subsidiary  hmit 
has  been  eliminated.  Second,  the 
revisions  provide  that  the  20  percent 
aggregate  investment  Umit  applies  to  all 
subsidiaries  engaged  in  activities  that 
are  being  separated  from  the  insured 
depository  institution.  Under  the 
regulation,  the  activities  subject  to  the 
investment  limit  are  real  estate 
investment  activities  and  secvuities 
underwriting.  These  investment  limits 


may  cover  any  other  activities  that  the 
FDIC  deems  appropriate  by  regulation 
or  any  FDIC  order.  For  the  purpose  of 
calculating  the  dollar  amount  of  the 
investment  limitations,  the  bank  would 
calculate  20  percent  of  its  tier  one 
capital  after  deducting  all  amoimts 
required  by  the  regulation  or  any  FDIC 
order. 

Comments  received  were  generally 
supportive  of  the  overall  investment 
limit  but  were  critical  of  a  provision  in 
the  proposed  regulation  that  the  bank 
could  invest  no  more  than  10  percent  of 
its  tier  one  capital  in  any  one  subsidiary 
engaged  in  real  estate  activities.  The 
comments  questioned  the  rationale  for 
requiring  more  than  one  subsidiary  if  a 
bank  is  investing  up  to  its  aggregate 
hmit  in  real  estate  investment  activities. 
The  FDIC  in  its  proposal  attempted  to 
have  the  restrictions  on  transactions 
between  an  insured  state  bank  and  its 
subsidiaries  reflect  as  closely  as  possible 
the  same  restrictions  that  are  imposed 
on  a  bank/affiliate  relationship.  The  10 
percent  limitation  per  subsidiary  in  the 
proposal  reflected  the  desire  of  the  FDIC 
that  a  bank  engaging  in  real  estate 
investment  activities  diversify  its  risks. 
Upon  reflection,  the  FDIC  believes  an 
arbitrary  limit  on  the  amount  that  can  be 
invested  in  any  one  subsidieuy  does  not 
necessarily  accomphsh  the  desired 
diversification.  In  reviewing  notices  of 
intent  to  engage  in  this  activity,  the 
FDIC  will  look  at  the  bank's 
diversification  of  risks  when  making  a 
determination  of  whether  to  consent  to 
the  planned  activity.  Therefore,  the  final 
rule  drops  fhe  proposed  10  percent  limit 
on  investment  in  each  subsidiary.  The 
20  percent  Umitation  on  the  investment 
in  real  estate  investment  activities 
provides  an  important  safeguard  against 
excessive  investment  in  these  activities, 
and  is  retained  in  the  final  regulation. 
However,  that  limit  now  includes  all 
subsidiaries  engaged  in  activities  that 
are  being  separated  from  the  insured 
depository  institution.  This  change 
occurred  when  the  FDIC  reassessed  the 
limit  and  decided  to  make  it  more 
closely  parallel  the  23A  standard 
governing  affiliates.  Thus,  the  20 
percent  limit  will  apply  to  all  activities 
that  are  separated  from  the  insured 
depository  institution.  Under  the  final 
regulation,  the  activities  subject  to  the 
investment  limit  are  real  estate 
investment  activities  and  securities 
underwriting.  Of  course  this  Umit  may 
be  modified  by  application. 

The  FDIC  recognizes  that  some  real 
estate  investments  or  activities  are  more 
time,  management  and  capital  intensive 
than  others.  Our  experience  in 
reviewing  the  requests  submitted  under 
section  24  has  led  us  to  conclude  that 


small  equity  investments  in  real  estate — 
held  under  certain  conditions — do  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund.  As  a  result,  the  final 
rule  provides  relief  to  insured  state 
banks  having  small  investments  in  a 
majority-owned  subsidiary  engaging  in 
real'estate  investment  activities.  The 
FDIC  is  attempting  to  strike  a  reasonable 
balajice  between  prudential  safeguards 
and  regulatory  burden  in  its  revisions. 
As  a  result,  the  final  rule  estabhshes 
certain  exceptions  from  the 
requirements  necessary  to  establish  an 
eligible  subsidiary  whenever  the 
insured  state  bank's  investment  is  of  a 
de  minimis  nature  and  meets  certain 
other  criteria.  Under  the  final  rule, 
whenever  the  bank's  investment  in  its 
majority-owned  subsidiary  conducting 
real'estate  activities  does  not  exceed  2 
percent  of  the  bank's  tier  one  capital 
and  the  bank's  investment  in  the 
subsidiary  does  not  include  extensions 
of  credit  from  the  bank  to  the 
subsidiary,  a  debt  instrument  purchased 
from  the  subsidiary  or  any  other 
transaction  originated  from  the  bank  to 
the  benefit  of  the  subsidiary,  the 
subsidiary  is  relieved  of  certain  of  the 
requirements  that  must  be  met  to 
establish  an  eUgible  subsidiary  under 
the  regulation.  For  example,  the 
subsidiary  need  not  be  physically 
separate  from  the  insured  state  bank;  the 
chief  executive  officer  of  the  subsidiary 
is  not  required  to  be  an  employee 
separate  from  the  bank;  a  majority  of  the 
board  of  directors  of  the  subsidiary  need 
not  be  separate  from  the  directors  or 
officers  of  the  bank;  and  the  subsidiary 
need  not  establish  separate  policies  and 
procedures  as  described  in  the 
regiflation  in  §  362.4(c)(2Kxi). 
Conunenters  did  not  object  to  the 
elimination  of  these  eUgible  subsidiary 
standards  in  these  circumstances. 
Several  commenters  expressed  concern 
that  the  de  minimis  investment  level  is 
too  low.  The  comments  suggested  that  2 
percent  of  tier  one  capital  is  an  arbitrary 
limit  and  should  be  raised  to  5  percent. 
Another  commenter  supported  the  limit 
stating  that  it  is  an  appropriate  safe 
harbor  limit.  The  FDIC  recognizes  that 
argimients  can  be  made  for  varying 
limits  in  this  regard.  We  have  chosen  a 
conservative  limit.  With  further 
experience  that  provides  evidence  that 
this  Umit  can  be  safely  increased,  we 
can  reconsider  the  appropriate  level  to 
be  considered  de  minimis  activity  in  the 
future. 

One  commenter  suggested  that  both 
investment  Umits  should  be  measured 
against  tier  one  and  tier  two  capital 
rather  than  using  only  tier  one  capital. 
The  FDIC  believes  that  certain  elements 


66298  Federal  Register/ Vol.  63.  No.  230 / Tuesday,  December  1.  1998 /Rules  and  Regulations 


of  tier  two  capital  such  as  the  allowance 
for  loan  and  lease  losses  do  not  provide 
protection  against  activities  such  as  real 
estate  investment.  Therefore,  the  FDIC 
has  decided  to  retain  tier  one  capital  as 
the  appropriate  capital  against  which  to 
measure  risk  in  these  activities. 

Another  commenter  suggested  that 
extensions  of  credit  should  be  permitted 
subject  to  an  aggregate  limit.  This  same 
comment  added  that  the  restriction  to  a 
single  subsidiary  could  be  eliminated. 
In  creating  the  de  minimis  exception, 
the  FDIC  wanted  this  exception  to  be 
used  primarily  for  the  passive  holding 
of  real  estate.  Multiple  subsidiaries  and 
bank  lending  to  fund  the  investments  is 
indicative  of  a  more  active  investment. 

If  the  institution  or  its  investment 
does  not  meet  the  criteria  established 
imder  the  revised  regulation  for  using 
the  notice  procedure,  an  application 
may  be  filed  with  the  FDIC.  A 
description  of  the  requisite  contents  of 
notices  and  applications,  and  the  FDIC's 
processing  thereof,  is  contained  in 
subpart  G  of  part  303.  The  FDIC 
encourages  institutions  to  file  an 
application  if  the  institution  wishes  to 
request  rehef  from  any  of  the 
requirements  necessary  to  be  considered 
an  eligible  depository  institution  or  an 
eligible  subsidiary.  The  FDIC  recognizes 
that  not  all  real  estate  investment 
should  require  a  subsidiary  to  be 
established  exactly  as  outlined  imder 
the  eligible  subsidiary  definition. 
However,  the  FDIC  is  unwilling  to 
eliminate  those  criteria  under  die 
expedited  notice  process. 

Engage  in  the  public  sale,  distribution 
or  underwriting  of  securities  that  are  not 
permissible  for  a  national  bank  under 
section  16  of  the  Banking  Act  of  1933. 
The  current  regulation  provides  that  an 
insiu^d  state  nonmember  bank  may 
establish  a  majority-owned  subsidiary 
that  engages  in  the  underwriting  and 
distribution  of  securities  without  filing 
an  application  with  the  FDIC  if  the 
requirements  and  restrictions  of  §  337.4 
of  the  FDIC's  regulations  are  met. 
Section  337.4  governs  the  manner  in 
which  subsidiaries  of  insiu^d  state 
norunember  banks  must  operate  if  the 
subsidiaries  engage  in  securities 
activities  that  would  not  be  permissible 
for  the  bank  itself  under  section  16  of 
the  Banking  Act  of  1933,  commonly 
known  as  the  Glass-Steagall  Act.  In 
short,  the  regulation  lists  securities 
underwriting  and  distribution  as  an 
activity  that  will  not  pose  a  significant 
risk  to  the  deposit  insurance  funds  if 
conducted  through  a  majority-owned 
subsidiary  that  operates  in  accordance 
with  §  337.4.  The  proposed  revisions 
made  significant  changes  to  that 
exception.  Most  of  the  proposal  has 


been  adopted  without  significant  change 
in  the  final  rule. 

Due  to  the  existing  cross  reference  to 
§  337.4,  the  FDIC  reviewed  §  337.4  as  a 
part  of  its  review  of  part  362  for  CDRI. 
The  purpose  of  the  review  was  to 
streamline  and  clarify  the  regulation, 
update  the  regulation  as  necessary  given 
any  changes  in  the  law,  regulatory 
practice,  and  the  marketplace  since  its 
adoption,  and  remove  any  redundant  or 
unnecessary  provisions.  As  a  result  of 
that  review,  the  FDIC  is  making  a 
number  of  substantive  changes  to  the 
rules  which  govern  securities  sales, 
distribution,  or  underwriting  by 
subsidiaries  of  insured  state  nonmember 
banks.  Although  the  FDIC  has  chosen  to 
place  the  exception  in  the  part  of  the 
regulation  governing  activities  by 
insured  state  banks,  by  law,  only 
subsidiaries  of  state  norunember  banks 
may  engage  in  securities  underwriting 
activities  that  are  not  permissible  for 
national  beinks.  As  we  have  previously 
stated,  subpart  A  of  this  regulation  does 
not  grant  authority  to  conduct  activities 
or  make  investments.  Subpart  A  only 
gives  relief  from  the  prohibitions  of 
section  24  of  the  FDI  Act.  Insured  state 
banks  must  be  in  compliance  with 
applicable  state  law  when  engaging  in 
any  activity. 

Since  the  FDIC  issued  its  proposal  to 
amend  part  362,  the  CXZC  has  given  its 
consent  to  an  operating  subsidiary  of  a 
national  bank  to  conduct  mimicipal 
revenue  bond  underwriting.  This 
activity  currently  is  not  permissible  for 
the  national  bank  even  though  the 
activity  has  been  approved  for  a 
subsidiary  of  a  national  bank. 
Conciirrent  with  these  revisions,  the 
FDIC  is  issuing  a  proposal  to  address 
activities  that  are  permissible  for  a 
subsidiary  of  a  national  bank  that  are 
not  permissible  for  the  national  bank 
itself.  Until  that  regulation  is  finalized, 
§  337.4  will  remain  operative  to  govern 
only  activities  that  are  not  covered  by 
the  final  rule  in  subpart  A  of  part  362. 

The  FDIC  is  also  issuing  a  technical 
amendment  to  §  337.4,  at  §  337.4(i),  in 
connection  with  this  rulemaking  to 
make  this  clear.  It  provides  that  any 
state  norunember  bank  subsidiary  or 
affiliate  conducting  securities  activities 
governed  by  §  362.4(b)(5)(ii)  or 
§  362.8(b)  must  comply  with  such  rules, 
and  such  compliance  satisfies  their 
obligations  imder  §  337.4. 

Background  of  section  337.4.  On 
August  23, 1982,  the  FDIC  adopted  a 
policy  statement  on  the  applicability  of 
the  Class-Steagall  Act  to  securities 
activities  of  insured  state  nonmember 
banks  (47  FR  38984).  That  policy 
statement  expressed  the  opinion  of  the 
FDIC  that  under  the  Glass-Steagall  Act: 


(1)  Insured  state  norunember  banks  may 
be  affiliated  with  companies  that  engage 
in  securities  activities;  and  (2)  securities 
activities  of  subsidiaries  of  insured  state 
noimiember  banks  are  not  subject  to 
section  21  of  the  Glass-Steagall  Act  (12 
U.S.C.  378)  which  prohibits  deposit 
taking  institutions  from  engaging  in  the 
business  of  issuing,  underwriting, 
selling,  or  distributing  stocks,  bonds, 
debentures,  notes,  or  other  securities. 

The  pohcy  statement  applies  solely  to 
insured  state  nonmember  banks.  As 
noted  in  the  policy  statement,  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1841  et  seq.)  places  certain 
restrictions  on  non-banking  activities. 
Insured  state  norunember  banks  that  are 
members  of  a  bank  holding  company 
system  need  to  take  into  consideration 
sections  4(a)  and  4(c)(8)  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1843  (a)  and  (c))  and  applicable 
FRB  regulations  before  entering  into 
securities  activities  through 
subsidiaries. 

The  policy  statement  also  expressed 
the  opinion  of  the  Board  of  Directors  of 
the  FTDIC  that  there  may  be  a  need  to 
restrict  or  prohibit  certain  securities 
activities  of  subsidiaries  of  state 
nonmember  banks.  As  the  policy 
statement  noted,  "the  FDIC  •   *   * 
recognizes  its  ongoing  responsibility  to 
ensiu«  the  safe  and  sound  operation  of 
insured  state  nonmember  b^iks,  and 
depending  upon  the  facts,  the  potential 
risks  inherent  in  a  bank  subsidiary's 
involvement  in  certain  securities 
activities". 

In  November  1984,  after  notice  and 
comment  proceedings,  the  FDIC 
adopted  a  final  rule  regulating  the 
securities  activities  of  affiliates  and 
subsidiaries  of  insured  state  norunember 
banks  imder  the  FDI  Act.  49  FR  46709 
(Nov.  28, 1984),  regulations  codified  at 
12  CFR  337.4  (1986).*  Although  the  rule 


'After  the  regulations  were  adopted,  the 
representatives  of  mutual  fund  companies  and 
investment  bankers  brought  another  action 
challenging  the  regulations  allowing  insured  banks, 
which  are  not  members  of  the  Federal  Reserve 
System,  to  have  subsidiary  or  affiliate  relationships 
with  firms  engaged  in  securities  work.  The  United 
States  District  Court  for  the  District  of  Columbia, 
Gerhard  A.  C«sell, ).,  606  F.  Supp.  683,  upheld  the 
regulations,  and  representatives  appealed  and  also 
petitioned  for  review.  The  Court  of  Appeals  held 
that:  (1)  representatives  had  standing  to  challenge 
regulations  under  both  the  Glass-Steagall  Act  and 
the  FDI  Act,  but  (2)  regulations  did  not  violate 
either  Act.  Investment  Company  Institute  v.  Federal 
Deposit  Insurance  Corporation,  815  F.2d  1540  (D.C. 
Cir.  1987). 

A  trade  association  representing  Federal  Deposit 
Insurance  Corporation-insured  savings  banks  also 
brought  suit  challenging  FDIC  regulations 
respecting  proper  relationship  between  FDIC- 
insured  banks  and  their  securities-dealing 
"subsidiaries"  or  "affiliates."  On  cross  motions  for 
summary  judgment,  the  District  Court,  Jackson,  J.. 
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does  not  prohibit  such  securities 
activities  outright,  it  does  restrict  these 
activities  in  a  number  of  ways  and  only 
permits  the  activities  if  authorized 
under  state  law. 

Section  337.4  is  structured  to  ensure 
the  separateness  of  the  subsidiary  and 
the  bank.  This  separation  is  necessary  as 
the  bank  would  be  prohibited  by  the 
Glass-Steagall  Act  from  engaging  in 
many  activities  the  subsidiary  might 
undertake  and  the  separation  safeguards 
the  soundness  of  the  parent  bank. 

Section  337.4  adopted  a  tiered 
approach  to  the  activities  of  the 
subsidiary  and  limits  the  underwriting 
of  securities  that  would  otherwise  be 
prohibited  to  the  bank  itself  under  the 
Glass-Steagall  Act  unless  the  subsidiary 
and  bank  meet  the  separation  standards 
in  the  regulation  and  the  activities  are 
limited  to  underwriting  of  investment 
quality  securities.  Section  337.4 
permitted  a  subsidiary  to  engage  in 
additional  underwriting  if  it  meets  the 
separation  standards  and  the  subsidiary 
is  a  member  in  good  standing  with  the 
National  Association  of  Securities 
Dealers  and  management  has  at  least 
five  years  experience  in  the  industry. 

The  subsiaiaries  engaged  in  activities 
not  permissible  for  the  bank  itself  also 
are  required  to  be  adequately 
capitalized,  and  therefore,  these 
subsidiaries  are  required  to  meet  the 
capital  standards  of  the  NASD  and  SEC. 
As  a  protection  to  the  deposit  insurance 
fund,  a  bank's  investment  in  these 
subsidiaries  is  not  counted  toward  the 
bank's  capital. 

An  insured  state  nonmember  bank 
that  has  a  subsidiary  or  affiUate 
engaging  in  the  sale,  distribution,  or 
underwriting  of  stocks,  bonds, 
debentiures  or  notes,  or  other  securities, 
or  acting  as  an  investment  advisor  to 
any  investment  company  is  prohibited 
under  §  337.4  through  a  series  of 
restrictions  from  engaging  in 
transactions  which  could  create  a 
conflict  of  interest  or  the  appearance  of 
a  conflict  of  interest. 

Under  §  337.4,  the  FDIC  created  an 
atmosphere  in  which  bank  affiliation 
with  entities  engaged  in  securities 
activities  is  very  controlled.  The  FDIC 
has  examination  authority  over  bank 
subsidiaries.  Under  section  10(b)  of  the 
FDI  Act  (12  U.S.C.  1820(b)),  the  FDIC 
has  the  authority  to  examine  affiliates  to 
determine  the  effect  of  that  relationship 
on  the  insured  institution.  Nevertheless, 
the  FDIC  generally  has  allowed  these 
entities  to  be  functionally  regulated,  that 


is  the  FDIC  usually  examines  the 
insured  state  nonmember  bank  and 
primarily  relies  on  the  SEC  and  the 
NASD  oversight  of  the  securities 
subsidiary  or  affiliate.  The  FDIC  views 
its  established  separations  for  banks  and 
securities  firms  as  creating  an 
environment  in  which  the  FDIC's 
responsibility  to  protect  the  deposit 
insurance  funds  has  been  met  without 
creating  too  much  overlapping 
regulation  for  the  securities  firms.  The 
FDIC  maintains  an  open  dialogue  with 
the  NASD  and  the  SEC  concerning 
matters  of  mutual  interest.  To  that  end, 
the  FDIC  has  entered  into  an  agreement 
in  principle  with  the  NASD  concerning 
examination  of  securities  companies 
affiliated  with  insured  institutions. 
The  number  of  banks  which  have 
subsidiaries  engaging  in  securities 
activities  that  can  not  be  conducted  in 
the  bank  itself  is  very  small.  These 
subsidiaries  engage  in  the  underwriting 
of  debt  and  equity  securities  and 
distribution  and  management  of  mutual 
funds. 

The  FRB  permits  a  nonbank 
subsidiary  of  a  bank  holding  company 
to  underwrite  and  deal  in  securities 
through  its  orders  under  the  Bank 
Holding  Company  Act  and  section  20  of 
the  Glass-Steagall  Act.''  The  FDIC  has 
reviewed  its  securities  underwriting 
activity  regulations  in  Ught  of  the  FRB's 
recently-adopted  operating  standards 
that  modify  the  FRB's  section  20 
orders. 8  The  FDIC  also  reviewed  the 
comments  received  by  the  FRB.  The 
FRB  conducted  a  comprehensive  review 
of  the  prudential  limitations  established 
in  its  section  20  decisions.  The  FRB 
sought  comment  on  modifying  these 
limitations  to  allow  section  20 
subsidiaries  to  operate  more  efficiently 
and  serve  their  customers  more 
effectively .9  The  FDIC  found  the 
analysis  of  the  FRB  instructive  and  has 
determined  that  its  regulation  already 
incorporates  many  of  the  same 
modifications  that  the  FRB  has  made. 

In  the  final  rule,  the  FDIC  is  not 
adopting  all  of  the  standards  of  the  FRB. 
For  instance,  the  FDIC  is  not  requiring 
a  separate  statement  of  operating 


standards.  The  final  regulation  applies 
certain  standards  to  insured  state  banks 
engaging  in  securities  underwriting 
activities  through  majority-owned 
through  the  "eligible  subsidiary" 
requirements.  Separate  operating 
standards  are  unnecessary  because  each 
of  these  safeguards  provides  appropriate 
protections  for  bank  subsidiaries 
engaged  in  underwriting  activities. 

However,  the  FDIC  has  retained  the 
proposed  requirement  that  the  chief 
executive  officer  of  the  subsidiary  may 
not  be  an  employee  of  the  bank  and  a 
majority  of  the  subsidiary's  board  of 
directors  must  not  be  directors  or 
officers  of  the  bank.  This  standard  is  the 
same  as  the  operating  standard  on 
interlocks  adopted  by  the  FRB  to  govern 
its  section  20  orders. 

One  of  the  reasons  for  these 
safeguards  involves  the  FDIC's 
continuing  concerns  that  the  bank 
should  be  protected  from  liability  for 
the  securities  underwriting  activities  of 
the  subsidiary.  Under  the  securities 
laws,  a  parent  company  may  have 
liability  as  a  "controlling  person". '°  The 
FDIC  views  management  and  board  of 
director  separation  as  enhanced 
protection  from  controlling  person 
UabiUty  as  well  as  protection  from 
disclosures  of  material  nonpublic 
information.  Protection  from  disclosures 
of  material  nonpubhc  information  also 


held  that:  (1)  trade  association  had  standing,  and  (2) 
regulations  were  within  authority  of  FDIC.  National 
Council  of  Savings  Institutions  v.  Federal  Deposit 
Insurance  Corporation.  664  F.Supp.  572  (D.C. 


'The  affiliate  restrictions  under  §  337.4  were 
created  prior  to  the  time  the  FRB  had  approved 
securities  activities  under  section  20  of  the  Glass- 
Steagall  Act  as  an  activity  that  is  closely  related  to 
banking.  Given  the  regulatory  structure  now  in 
place  for  affiliates  of  banks  engaged  in  securities 
activities,  the  FDIC's  affiliate  restrictions  are  no 
longer  necessary  except  for  those  holding 
companies  that  are  not  subject  to  the  restrictioris  of 
the  Bank  Holding  Company  Act.  The  restrictions  on 
affiliation  have  been  moved  to  subpart  B  of  this 
regulation  and  are  focused  only  on  those  companies 
that  are  not  registered  bank  holding  companies. 

»62  FR  45295,  August  21,  1997. 

»61  FR  57679,  November  7,  1996,  and  62  FR 
2622,  January  17,  1997. 


'0  Liability  of '■controlling  persons"  for  securities 
law  violations  by  the  persons  or  entities  they 
"control"  is  found  in  section  15  of  the  Securities 
Act  of  1933,  15  U.S.C  77o,  and  section  20  of  the 
Securities  and  Exchange  Aa  of  1934, 15  U.S.C 
78t(a).  Although  the  tests  of  liability  under  these 
statutes  vary  slightly,  the  FDIC  is  concerned  that 
under  the  most  stringent  of  these  authorities 
liability  may  be  imposed  on  a  parent  entity.  Under 
the  Tenth  Circuit's  permissive  test  for  controlling 
person  liability,  any  appearance  of  an  ability  to 
exercise  influence,  whether  directly  or  indirectly, 
and  even  if  such  influence  cannot  amount  to 
control,  is  sufficient  to  cause  a  person  to  be  a 
controlling  person  within  the  meaning  of  sections 
15  or  20.  Although  liability  may  be  avoided  by 
proving  no  knowledge  or  good  faith,  proving  no 
knowledge  requires  no  knowledge  of  the  general 
operations  or  actions  of  the  primary  violator  and 
good  faith  requires  both  good  faith  and 
nonpjarticipation.  See  First  Interstate  BanJc  of 
Denver.  N.A  versus  Pring.  969  F.2d  891  (10th  Cir. 
1992),  rev'd  on  other  grounds,  511  U.S.  164(1994): 
Arena  Land  Sr  Inv.  Co.  Inc.  versus  Petty,  906 
F.Supp.  1470  (D.  Uuh  1994):  San  Francisco- 
Oklahoma  Petroleum  Exploration  Corp.  versus 
CarstanOil  Co.  Inc  ,  765  F.2d  962  (10th  Cir.  1985); 
Seattle-First  National  Bank  versus  Carlstedt,  678 
F.Supp.  1543  (W.D.  Okla.  1987).  However,  to  the 
extent  that  any  securities  underwriting  liability  may 
have  been  reduced  due  to  the  enactment  of  The 
Private  Securities  Litigation  Reform  Act  of  1995. 
Pub.  L.  104-67.  then  the  FDIC's  concerns  regarding 
controlling  person  liability  may  be  reduced.  It  is 
likely  that  the  FDIC  will  want  to  await  the 
development  of  the  standards  under  this  new  law 
before  taking  actions  that  could  risk  liability  on  a 
parent  bank  that  has  an  underwriting  subsidiary. 
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may  be  enhanced  by  the  use  of 
appropriate  policies  and  procedures." 

Substantive  changes  to  the  subsidiary 
underwriting  activities.  Generally,  the 
regulations  governing  the  securities 
underwriting  activity  of  state 
nonmember  banks  have  been 
streamlined  to  make  compHance  easier. 
In  addition,  state  norunember  banks  that 
deem  any  particular  constraint  to  be 
burdensome  may  file  an  application 
with  the  FDIC  to  have  the  constraint 
removed  for  that  bank  and  its  majority- 
owned  subsidiary.  The  FDIC  has 
eUminated  those  constraints  that  were 
deemed  to  overlap  other  requirements 
or  that  could  be  eliminated  while 
maintaining  safety  and  soundness 
standards.  For  example,  the  FDIC  has 
ehminated  the  notice  requirement  for  all 
state  nonmember  bank  subsidiaries  that 
engage  in  securities  activities  that  are 
permissible  for  a  national  bank.  Under 
the  final  regulation,  a  notice  is  required 
only  of  state  nonmember  banks  with 
subsidiaries  engaging  in  securities 
activities  that  would  be  impermissible 
for  a  national  bank.  The  FDIC  has 
determined  that  it  can  adequately 
monitor  the  other  securities  activities 
through  its  regular  reporting  and 
excmiination  processes. 

As  indicated  in  the  following 
discussion  on  core  eligibility 
requirements,  the  final  rule  permits  a 
state  nonmember  bank  meeting  certain 
criteria  to  conduct,  as  principal, 
securities  activities  through  a  subsidiary 
that  are  not  permissible  for  a  national 
bank  after  filing  an  expedited  notice 
with  the  FDIC,  rather  than  a  full 
appUcation.  The  insiu-ed  state  bank 
must  be  an  "eligible  depository 
institution"  and  the  subsidiary  must  be 


' '  See  "Anti-manipulation  Rules  Concerning 
Securities  Offerings",  Regulation  M.  17  CFR  part 
242  (1997)  where  the  SEC  grapples  with  limiting 
trading  advantages  that  might  otherwise  accrue  to 
affiliates  by  limiting  trading  in  prohibited  securities 
by  affiliates.  The  SEC  is  attempting  to  prevent 
trading  on  material  nonpublic  information.  To 
reduce  the  danger  of  such  trading,  the  SEC  has  a 
broad  ban  on  affiliated  purchasers.  To  narrow  that 
exception  while  continuing  to  limit  access  to  the 
nonpublic  information  that  might  otherwise  occur, 
the  SEC  has  limited  access  to  material  nonpublic 
information  through  restraints  on  common  officers. 
Alternatively,  the  SEC  could  prohibit  trading  by 
affiliates  that  shared  any  common  officers  or 
employees.  In  narrowing  this  exception  to  "those 
officers  or  employees  that  direct,  effect  or 
recommend  transactions  in  securities",  the  SEC 
stated  that  it  "believes  that  this  modification  will 
resolve  substantially  commenters"  concerns  that 
sharing  one  or  more  senior  executives  with  a 
distribution  participant,  issuer,  or  selling  security 
holder  would  preclude  an  affiliate  from  availing 
itself  of  the  exclusion".  62  FR  520  at  523,  fn.  22 
(January  3,  1997).  As  the  SEC  also  stated,  the 
requirement  would  not  preclude  the  affiliates  from 
sharing  conunon  executives  charged  with  risk 
management,  compliance  or  general  oversight 
responsibilities. 


an  "ehgible  subsidiary".  Briefly,  an 
"eligible  depository  institution"  must  be 
chartered  and  operating  for  at  least  three 
years,  have  satisfactory  composite  and 
management  ratings  imder  the  Uniform 
Financial  Institution  Rating  System 
(UFIRS)  as  well  as  satisfactory 
compliance  and  CRA  ratings,  and  not  be 
subject  to  any  formal  or  informal 
corrective  or  supervisory  order  or 
agreement.  These  requirements  are 
imiform  with  other  part  362  notice 
procedures  for  insured  state  banks  to 
engage  in  activities  not  permissible  for 
national  banks.  These  requirements  are 
not  presently  found  in  §  337.4  but  the 
FDIC  believes  that  only  banks  that  are 
well-run  and  well-managed  should  be 
given  the  opportimity  to  engage  in 
securities  activities  that  are  not 
permissible  for  a  national  bank  under 
the  streamlined  notice  procedures. 
These  criteria  are  imposed  as  expedited 
processing  criteria  rather  than 
substantive  criteria.  Other  banks  that 
want  to  enter  these  activities  should  be 
subject  to  the  scrutiny  of  the  application 
process.  Although  operations  not 
permissible  for  a  national  bank  are 
conducted  and  managed  by  a  separate 
majority-owned  subsidiary,  such 
activities  are  part  of  the  analysis  of  the 
consolidated  financial  institution.  The 
condition  of  the  institution  and  the 
ability  of  its  management  are  an 
important  component  in  determining  if 
the  risks  of  the  securities  activities  will 
have  a  negative  impact  on  the  insured 
institution.  The  "eligible  subsidiary" 
definition,  discussed  below,  recognizes 
the  level  of  risk  present  in  securities 
underwriting  activities.  Commenters  did 
not  object  to  using  these  standards  for 
institutions  that  wish  to  engage  in  these 
securities  activities. 

One  of  the  other  notable  differences 
between  the  current  and  final 
regulations  is  the  substitution  of  the 
"eligible  subsidiary"  criteria  for  that  of 
the  "bona  fide  subsidiary"  definition 
contained  in  §  337.4(a)(2).  The 
definitions  are  similar,  but  changes  have 
been  made  to  the  existing  capital  and 
physical  separation  requirements.  Also, 
new  requirements  have  been  added  to 
ensure  that  the  subsidiary's  business  is 
conducted  according  to  independent 
pohcies  and  procedures.  With  regard  to 
those  subsidiaries  which  engage  in  the 
public  sale,  distribution  or  underwriting 
of  securities  that  are  not  permissible  for 
a  national  bank,  additional  conditions 
also  must  be  met.  The  conditions  are 
that:  (1)  The  state-chartered  depository 
institution  must  adopt  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  the  institution's 
participation  in  financing  transactions 


underwritten  or  arranged  by  an 
underwriting  majority-owmed 
subsidiary;  (2)  the  state-chartered 
depository  institution  may  not  express 
an  opinion  on  the  value  or  the 
advisability  of  the  purchase  or  sale  of 
securities  imderwritten  or  dealt  in  by  a 
majority-owned  subsidiary  unless  the 
state-chartered  depository  institution 
notifies  the  customer  that  the  majority- 
owned  subsidiary  is  underwriting, 
making  a  market,  distributing  or  dealing 
in  the  security;  (3)  the  majority-owned 
corporate  subsidiary  is  registered  and  is 
a  member  in  good  standing  with  the 
appropriate  self-regulatory  organization 
(SRO),  and  promptly  informs  the 
appropriate  regional  director  of  the 
Division  of  Supervision  (DOS)  in 
writing  of  any  material  actions  taken 
against  the  majority-owned  subsidiary 
or  any  of  its  employees  by  the  state,  the 
appropriate  SROs  or  the  SEC;  and  (4) 
the  state-chartered  depository 
institution  does  not  knowingly  purchase 
as  principal  or  fiduciary  during  the 
existence  of  any  underwriting  or  selling 
syndicate  any  securities  undenvritten 
by  the  majority-owoied  subsidiary  unless 
the  purchase  is  approved  by  the  state- 
chartered  depository  institution's  board 
of  directors  before  the  securities  are 
initially  offered  for  sale  to  the  public. 
These  additional  requirements  are 
similar  to  but  simplify  the  requirements 
ciurently  contained  in  §  337.4. 
Commenters  did  not  offer  objection  to 
these  simplified  standards  and  they 
have  been  adopted  as  proposed. 

In  addition,  the  FDIC  has  ehminated 
the  five-year  period  limiting  the 
securities  activities  of  a  state 
nonmember  bank's  underwriting 
subsidiary's  business  operations.  Rather, 
with  notice  and  compliance  with  the 
safeguards,  a  state  norunember  bank's 
securities  subsidiary  may  conduct  any 
securities  business  set  forth  in  its 
business  plan  after  the  notice  period  has 
expired  without  an  objection  by  the 
FDIC.  The  reasons  the  FDIC  initially 
chose  the  more  conservative  posture  are 
rooted  in  the  time  they  were  adopted. 
When  the  FDIC  approved  establishment 
of  the  initial  underwriting  subsidiaries, 
it  had  no  experience  supervising 
investment  banking  operations  in  the 
United  States.  Because  affihation 
between  banks  and  securities 
underwriters  and  dealers  was  long 
considered  impractical  or  illegal,  banks 
had  not  operated  such  entities  since 
enactment  of  the  Glass-Steagall  Act  in 
1933.  Moreover,  pre-Glass-Steagall 
affiliations  were  considered  to  have 
caused  losses  to  the  banking  industry 
and  investors,  although  some  modem 


12  See.  e.g.,  G 

'  Commercial  an 

Steagall  Act  Re 
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research  questions  this  view.'^  Thus,  the 
affihation  of  beinks  and  investment 
banks  presented  unknown  risks  that 
were  considered  substantial  in  1983.  In 
addition,  although  the  FDIC  recognized 
that  supervision  and  regulation  of 
broker-dealers  by  the  SEC  provided 
significant  protections,  the  FDIC  had 
little  experience  with  how  these 
protections  operated.  The  FDIC  has  now 
gained  experience  with  supervising  the 
securities  activities  of  banks  and  is 
better  able  to  assess  which  safeguards 
are  appropriate  to  impose  on  these 
activities  to  protect  the  bank  and  the 
deposit  insurance  funds.  For  those 
reasons,  the  limitations  and  restrictions 
contained  in  §  337.4  on  underwriting 
other  than  "investment  quahty  debt 
seciuities"  or  "investment  quality 
equity  securities"  have  been  eliminated 
from  the  regulation.  It  should  be  noted 
that  certain  safeguards  have  been  added 
to  the  system  since  §  337.4  was  adopted. 
These  safeguards  include  risk-based 
capital  standards  and  the  Interagency 
Statement.  The  FDIC  has  removed  the 
disclosures  currently  contained  in 
§  337.4,  which  are  similar  to  the 
disclosiues  required  by  the  Interagency 
Statement.  In  lieu  of  the  prescribed 
disclosiu«s,  the  FDIC  will  rely  on  the 
Interagency  Statement  as  appUcable 
guidance  when  the  subsidiary's 
products  are  sold  on  beink  premises,  by 
bank  employees  or  when  the  bank 
receives  remuneration  for  a  referral. 
This  change  makes  compliance  easier. 
Comments  support  this  change  and 
recognize  that  any  retail  sale  of 
nondeposit  investment  products  to  bank 
customers  is  subject  to  the  Interagency 
Statement  when  the  subsidiary's 
products  are  sold  on  bank  premises,  by 
bank  employees,  or  as  a  result  of  a 
compensated  referral. 

The  FDIC  has  changed  its  disclosure 
standards  relating  to  subsidiaries 
engaged  in  insurance  undenvriting  to 
those  found  in  the  Interagency 
Statement  for  reasons  similar  to  those 
discussed  above.  In  addition,  securities 
firms  are  subject  to  a  comprehensive 
Federal  supervisory  and  regulatory 
system  designed  to  inform  investors  of 
risks  inherent  in  their  transactions. 
However,  as  was  also  discussed  above 
in  connection  with  insuremce 
^subsidiaries,  there  is  a  risk  of  customer 
confusion  where  the  insured  state  bank 
and  the  subsidiary  selling  the  product 
have  similar  names.  Those  cases  are 
addressed  in  this  part  by  a  separation 
standard  which  is  discussed  below.  The 
,  separation  standard  requires  that  the 


12  See.  e.g..  George  J.  Benston,  The  Separation  of 
Conimercial  and  Investment  Banking:  The  Glass- 
iteagall  Act  Revisited  and  Reconsidered  41  (1990). 


subsidiary  conduct  its  business 
piu^uant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  subsidiary  that  die  subsidiary  is  a 
separate  organization  from  the  state- 
chartered  depository  institution  and  that 
the  state-chartered  depository 
institution  is  not  responsible  for  and 
does  not  guarantee  the  obligations  of  the 
subsidiary.  The  institution  and  its 
subsidiary  should  take  any  steps 
necessary  to  avoid  customer  confusion 
on  behalf  of  non-bank  customers,  or 
bank  customers  in  transactions  not 
covered  by  the  Interagency  Statement. 

Finally,  the  FDIC  will  continue  to 
impose  many  of  the  safeguards  found  in 
section  23A  of  the  Federal  Reserve  Act 
and  to  impose  the  tjfpes  of  safeguards 
found  in  section  23B  of  the  Federal 
Reserve  Act.  Although  section  23B  did 
not  exist  until  1987  and  only  covers 
transactions  where  banks  and  their 
subsidiaries  are  on  one  side  and  other 
affiliates  are  on  the  other  side,  the  FDIC 
had  included  some  similar  constraints 
in  the  original  version  of  §  337.4.  Now, 
most  of  the  transaction  restrictions 
found  in  section  23B  are  adopted  by  the 
FDIC  in  the  final  rule  to  promote 
consistency  with  the  restrictions 
imposed  by  other  banking  agencies  on 
similar  activities.  These  restrictions 
require  that  bank/ subsidiary 
transactions  be  on  an  arm's  length  basis 
and  that  the  subsidiary  disclose  that  the 
bank  is  not  responsible  for  the 
subsidiary's  obligations.  The  bank  also 
is  prohibited  from  purchasing  certain 
products  from  the  subsidiary.  While 
imposing  the  arm's  length  restrictions, 
the  FDIC  is  eliminating  any  overlapping 
safeguards.  Comments  received  did  not 
recommend  reinstating  any  of  the 
restrictions  from  the  current  §  337.4. 

In  contrast  to  the  arm's  length 
transaction  restrictions,,  transaction 
limitations  did  exist  and  were 
incorporated  into  §  337.4  by  reference  to 
section  23A  of  the  Federal  Reserve  Act. 
To  simpUfy  compliance  for  transactions 
between  state  nonmember  banks  and 
their  subsidiaries,  the  FDIC  has  placed 
the  transactions  limits  and  arm's  length 
requirements  in  the  regulatory  text 
language  and  only  included  the 
restrictions  that  are  relevant  to  a 
particular  activity.  The  FDIC  hopes  that 
this  restatement  will  clarify  the 
standards  being  imposed  on  state 
nonmember  banks  and  their 
subsidiaries. 

On  June  11, 1998,  the  FRB  requested 
comment  on  an  interpretation  of  section 
23A  that  would  exempt  certain 
transactions  between  an  insured 
depository  institution  and  its  affiliates. 
These  interpretations  would  be 


published  in  part  250  of  the  FRB's 
regulations.  63  FR  32766  (June  16, 
1998).  Specifically,  the  interpretation 
would  expand  the  exemption  of  section 
23A(d)(6),  which  permits  a  bank  to 
purchase  assets  of  an  affiliate  when  the 
assets  have  a  "readily  identifiable  and 
publicly  available  market  quotation". 
The  proposal  would,  with  some  caveats, 
bring  within  the  exemption  securities 
that  have  a  "ready  market",  as  defined 
by  the  SEC. 

The  second  interpretation  would 
create  two  exemptions  to  the  provision 
of  section  23A  relating  to  transactions 
with  third  parties  that  benefit  the  bank 
(and  are  therefore  treated  as  "covered 
transactions".)  The  context  for  this 
exemption  is  an  extension  of  credit  by 
a  bank  to  a  third  party  to  purchase 
secilrities  through  the  bank's  registered 
broker-dealer  affiliate.  The  first 
exemption  would  apply  when  the 
affiUate  acts  solely  as  broker  or  riskless 
principal  in  a  securities  transaction.  The 
second  exemption  would  apply  when 
the  extension  of  credit  is  made  pursuant 
to  a*  preexisting  line  of  credit  that  was 
not  established  for  the  purpose  of 
buying  securities  from  or  through  an 
affiliate. 

In  light  of  the  FRB's  proposals,  we 
have  re-evaluated  our  proposed 
coverage  of  similar  transactions  and 
have  determined  that  the  language  we 
have  crafted  to  govern  securities 
imderwriting  subsidiaries  would 
already  allow  the  transactions  that  the 
FRB  proposes  to  exempt  under  these 
interpretations.  We  believe  that  these 
transactions  do  not  raise  safety  and 
soundness  issues  if  conducted  under  the 
arm's  length  standards  that  we  proposed 
and  adopt  in  our  final  rule.  Thus,  we 
will  allow  a  bank  to  purchase  assets 
(including  securities)  when  those 
transactions  are  carried  out  on  terms 
and  conditions  that  are  substantially 
similar  to  those  prevaifing  at  the  time 
for  comparable  transactions  with 
unaffihated  parties.  In  addition,  we 
afready  allow  an  extension  of  credit  to 
buy  an  asset  from  the  subsidiary  when 
those  transactions  are  carried  out  on 
terms  and  conditions  that  are 
substantially  similar  to  those  prevaihng 
at  the  time  for  comparable  transactions 
with  unaffiliated  parties.  We  consider 
that  language  to  be  broad  enough  to 
include  purchasing  securities,  including 
when  the  subsidiary  acts  solely  as 
broker  or  riskless  principal  in  a 
securities  transaction.  A  preexisting  line 
of  credit  that  was  not  estabUshed  for  the 
pulpose  of  buying  securities  from  or 
through  the  subsidiary  is  also  allowed, 
if  it  odierwise  meets  the  terms  of  the 
FDIC's  exception. 
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In  addition,  the  FDIC  has  sought  to 
eliminate  transaction  restrictions  that 
would  duplicate  the  restrictions  on 
information  flow  or  transactions 
imposed  by  the  SROs  and/or  by  the 
SEC. '3  The  FDIC  does  not  seek  to 
eliminate  the  obligation  to  protect 
material  nonpublic  information  nor 
does  it  seek  to  undercut  or  minimize  the 
importance  of  the  restrictions  imposed 
by  the  SROs  and  SEC.  Rather,  the  FDIC 
seeks  to  avoid  imposing  burdensome 
overlapping  restrictions  merely  because 
a  securities  underwriting  entity  is 
owned  by  a  bank.  Further,  the  FDIC 
seeks  to  avoid  restrictions  where  the 
risk  of  loss  or  manipulation  is  small  or 
the  costs  of  compliance  are 
disproportionate  to  the  purposes  the 
restrictions  serve.  In  addition,  the  FDIC 
defers  to  the  expertise  of  the  SEC  which 
has  foimd  that  greater  flexibility  for 
market  activities  during  public  offerings 
is  appropriate  due  to  greater  securities 
market  transparency,  the  surveillance 
capabilities  of  the  SROs,  and  the 
continuing  application  of  the  anti-fraud 
and  anti-manipulation  provisions  of  the 
federal  securities  laws.'"* 

Consistent  with  the  current  notice 
procedure  found  in  §  337.4,  an  insured 
state  nonmember  bank  may  indirectly 
through  a  majority-owned  subsidiary 
engage  in  the  public  sale,  distribution  or 
underwriting  of  securities  that  would  be 
impermissible  for  a  national  bank 
provided  that  the  bank  files  notice  prior 
to  initiating  the  activities,  the  FDIC  does 
not  object  prior  to  the  expiration  of  the 
notice  period  and  certain  conditions  are, 
and  continue  to  be,  met.  The  FDIC  has 
shortened  the  notice  period  from  the 
existing  60  days  to  30  days  and  placed 
filing  procedures  in  subpart  G  of  part 
303.  Previously,  specific  instructions 
and  guidehnes  on  the  form  and  content 
of  any  appUcations  or  notices  required 
under  §  337.4  were  found  within  that 
section.  With  regard  to  those  insiued 
state  nonmember  banks  that  have  been 
engaging  in  a  securities  activity  covered 
by  the  new  §  362.4(b)(5)  under  a  notice 
filed  and  in  compliance  with  §  337.4, 
§  362.5(b)  of  the  regulation  allows  those 
activities  to  continue  as  long  as  the  bank 
and  its  majority-ovraed  subsidiaries 
meet  the  core  eligibility  requirements, 
the  investment  and  transaction 


"See  "Anti-manipulation  Rules  Concerning 
Securities  Offerings."  62  FR  520  (January  3.  1997); 
15  U.S.C.  78o(f).  requiring  registered  brokers  or 
dealers  to  maintain  and  enforce  written  policies  and 
procedures  reasonably  designed  to  prevent  the 
misuse  of  material  nonpublic  information;  and 
"Broker-Dealer  Policies  and  Procedures  Designed  to 
Segment  the  Flow  and  Prevent  the  Misuse  of 
Material  Nonpublic  Information,"  A  Report  by  the 
Division  of  Market  Regulation.  U.S.  SEC.  (March 
1990). 

'<Id.  at  520. 


limitations,  and  capital  requirements 
contained  in  §  362.4  (c),  (d),  and  (e).  The 
revised  regulation  requires  these 
securities  subsidiaries  to  meet  the 
additional  conditions  specified  in 
§  362.4(b)(5)(ii)  that  require  securities 
subsidiaries  to  adopt  appropriate 
policies  and  procedures,  register  with 
the  SEC  and  take  steps  to  avoid  conflicts 
of  interest.  The  revisions  also  require 
the  state  nonmember  bank  to  adopt 
pohcies  concerning  the  financing  of 
issues  underwritten  or  distributed  by 
the  subsidiary.  The  state  nonmember 
bank  and  its  securities  subsidiary  will 
have  one  year  from  the  effective  date  of 
the  regulation  to  meet  these  restrictions 
and  would  be  expected  to  be  working 
toward  full  compUance  over  that  time 
period.  Failure  to  meet  the  restrictions 
writhin  a  year  after  the  adoption  of  a 
final  rule  will  necessitate  an  application 
for  the  FDIC's  consent  to  continue  those 
activities. 

To  qualify  for  the  streamlined  notice 
procedure,  a  bank  must  be  well- 
capitalized  after  deducting  from  its  tier 
one  capital  the  equity  investment  in  the 
subsidiary  as  well  as  the  bank's  pro  rata 
share  of  any  retained  earnings  of  the 
subsidiary.  The  deduction  must  be 
reflected  on  the  bank's  consolidated 
report  of  income  and  condition  and  the 
resulting  capital  will  be  used  for 
assessment  risk  classification  purposes 
under  part  327  and  for  prompt 
corrective  action  purposes  under  part 
325.  However,  the  capital  deduction 
will  not  be  used  to  determine  whether 
the  bank  is  "critically  undercapitahzed" 
under  part  325.  Since  the  risk-based 
capital  requirements  had  not  been 
adopted  when  the  current  version  of 
§  337.4  was  adopted,  no  similar  capital 
level  was  required  of  banks  to  establish 
an  underwriting  subsidiary,  although 
the  capital  deduction  has  always  been 
required.  This  requirement  is  uniform 
with  the  requirements  found  in  the 
other  part  362  notice  procedures  for 
insured  state  banks  to  engage  in 
activities  not  permissible  for  national 
banks.  The  well-capitalized  standard 
and  the  capital  deduction  recognize  the 
level  of  risk  present  in  securities 
underwriting  activities  by  a  subsidiary 
of  a  state  nonmember  bank.  This  risk 
includes  the  potential  that  a  bank  could 
reallocate  capital  from  the  insured 
depository  institution  to  the 
undenvriting  subsidiary.  Thus,  it  is 
appropriate  for  the  FDIC  to  retain  the 
capital  deduction  even  though  the  FRB 
eliminated  the  requirement  Siat  a 
holding  company  deduct  its  investment 
in  a  section  20  subsidiary  on  August  21 
1997. 

Comment  was  divided  on  the  issue  of 
whether  the  FDIC  should  impose 


revenue  limits  similar  to  those  the  FRB 
has  established  for  section  20  affihates. 
One  comment  noted  that  in  order  to 
provide  for  consistency  between 
regulators  and  limit  exposure  to  risk,  the 
FDIC  should  adopt  a  limitation  similar 
to  that  adopted  by  the  FRB  for  section 
20  affiliates  that  a  securities  subsidiary 
may  earn  no  more  than  25  percent  of  its 
income  from  activities  that  are  ineligible 
for  the  bank.  Other  comments  countered 
that  there  is  not  a  legal  or  safety  and 
soundness  reason  to  apply  such  a 
revenue  limit.  We  agree  that  there  is  no 
legal  reason  for  a  revenue  limit.  Because 
of  the  restrictions  on  transactions,  the 
capital  deduction,  and  separations 
required  between  a  bank  and  a 
subsidiary,  the  FDIC  does  not  believe 
that  the  revenue  limit  is  necessary  to 
control  the  risk  to  the  affected  deposit 
insurance  fund. 

One  comment  asserts  that  there  are 
significant  benefits  of  securities 
underwriting  and  no  material 
disadvantages.  The  revisions  that  have 
been  made  are  intended  to  strike  a 
balance  between  enabling  banks  to 
compete  in  the  financial  services  arena 
and  allovnng  activities  without 
consideration  of  risks  involved.  With 
appropriate  safeguards,  any  material 
disadvantages  can  be  mitigated  or 
eliminated. 

Notice  for  change  in  circumstances. 
The  regulation  requires  the  bank  to 
provide  written  notice  to  the 
appropriate  Regional  Office  of  the  FDIC 
within  10  business  days  of  a  change  in 
circumstances  in  its  real  estate  or 
securities  subsidiary.  Under  the  revised 
regulation,  a  change  in  circumstances  is 
described  as  a  material  change  in  a 
subsidiary's  business  plan  or 
management.  The  standard  of  material 
change  would  indicate  such  events  as  a 
change  in  chief  executive  officer  of  the 
subsidiary  or  a  change  in  investment 
strategy  or  type  of  business  or  activity 
engaged  in  by  the  subsidiary.  The 
regional  director  also  may  address  other 
changes  that  come  to  the  attention  of  the 
FDIC  during  the  normal  supervisory 
process.  The  FDIC  received  two 
comments  concerning  the  change  of 
circumstance  notice.  Both  comments 
indicated  that  the  notice  is  burdensome 
and  uimecessary.  The  comments  argue 
that  a  change  in  the  chief  executive 
office  or  investment  strategies  are 
routine.  The  FDIC  is  putting  significant 
reliance  on  the  management  and  the 
business  plan  presented  when  an 
activity  is  approved  for  a  majority- 
owned  subsidiary.  The  FDIC  does  not 
consider  either  change  to  be  routine  and 
believes  that  it  is  important  that  the 
FDIC  be  aware  of  material  changes  in 
the  operations  of  the  subsidiary.  One 
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comment  requested  that  the  notice 
period  be  extended  from  ten  days  to  30 
days.  The  FDIC  believes  that  both  a 
change  in  management  and  a  change  in 
the  business  plan  of  the  subsidiary 
should  be  matters  that  have  received 
significant  prior  consideration  before 
these  events  occiu.  It  is  not 
xmreasonable  to  request  notice  of  these 
events  within  ten  days  of  the  change. 
Therefore,  after  careful  consideration  of 
the  comments,  we  have  not  changed  the 
proposed  requirement  for  a  notice  of 
change  of  circiunstances  to  be  submitted 
within  10  business  days  after  any  such 
lohange. 

i    hi  the  case  of  a  state  member  bank, 
itiie  FDIC  will  communicate  our 
concerns  to  the  appropriate  persons  in 
the  Federal  Reserve  System  regarding 
the  continued  conduct  of  an  activity 
after  a  change  in  circumstances.  The 
FDIC  will  work  with  the  identified 
persons  within  the  Federal  Reserve 
System  to  develop  the  appropriate 
response  to  the  new  circumstances. 

The  FDIC  does  not  intend  to  require 
a  bank  which  falls  out  of  comphance 
with  eUgibility  conditions  to 
immediately  cease  any  activity  in  which 
the  bank  had  been  engaged.  The  FDIC 
will  deal  with  each  situation  on  a  case- 
by-case  basis  through  the  supervision 
and  examination  process.  In  short,  the 
FDIC  intends  to  utiUze  its  supervisory 
and  regulatory  tools  in  dealing  with  a 
bank's  failure  to  meet  the  eUgibility 
requirements  on  a  continuing  basis.  The 
Issue  of  the  bank's  ongoing  activities 
will  be  dealt  with  in  the  context  of  that 
effort.  The  FDIC  views  the  case-by-case 
approach  to  whether  a  bank  wall  be 
permitted  to  continue  an  activity  as 
jpreferable  to  forcing  a  bank  to,  in  all 
Instances,  immediately  cease  the 
activity.  Such  an  inflexible  approach 
jcould  exacerbate  an  already  poor 
isituation. 

Real  estate  leasing.  As  was  discussed 
above,  the  FDIC  has  deleted  the  current 
exception  allowing  a  majority-ovwied 
subsidiary  to  engage  in  activities 
included  on  the  referenced  Ust  of 
activities  determined  by  the  FRB  to  be 
closely  related  to  the  business  of 
Ibanking  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act,  because 
the  activities  included  on  that  list  are 
;generally  of  a  type  permissible  for 
Inational  banks.  The  one  exception  that 
clearly  is  not  generally  permissible  for 
a  national  baii  involves  real  estate 
leasing.  The  FDIC  has  inserted  a  real 
!  estate  leasing  provision  to  allow 
continuation  of  activities  that  are 
[permitted  imder  the  current  exception 
ibut  may  be  lost  wi\h  the  elimination  of 
the  reference  to  the  4(c)(8)  Hst. 


For  the  piuposes  of  part  362,  the  FDIC 
studied  real  estate  leasing  to  make  a 
determination  if  there  is  a  significant 
risk  to  the  fund.  The  FDIC's 
determination  requires  that  we  look  at 
the  possibility  of  loss  inherent  in  the 
leasing  transaction. 

In  a  real  estate  leasing  transaction,  the 
lessor  is  the  owner  of  the  parcel  subject 
to  the  lease.  The  FDIC  has  defined 
equity  investment  to  include  any 
interest  in  real  estate.  A  threshold 
question  for  the  FDIC  involves  whether 
an  ownership  interest  as  lessor  carries 
all  of  the  risks  and  rewards  of 
owmership  when  there  is  no  lease. 

By  inserting  a  reference  to  the  4(c)(8) 
list,  the  FDIC  consented  that  real  estate 
leasing  could  be  conducted  imder  the 
standards  set  by  the  FRB.  These 
standeirds  provided  that  leasing  real 
property  or  acting  as  agent,  broker,  or 
adviser  in  leasing  such  property  is 
allowed  if:  (1)  The  lease  is  on  a 
nonoperating  basis  which  means  that 
the  banking  holding  company  may  not 
engage  in  operating,  servicing, 
maintaining,  or  repairing  leased 
property  during  the  lease  term;  (2)  the 
initial  term  of  the  lease  is  at  least  90 
days;  (3)  at  the  inception  of  the  lease, 
the  effect  of  the  transaction  will  yield  a 
return  that  will  compensate  the  lessor 
for  not  less  than  the  lessor's  full 
investment  in  the  property  plus  the 
estimated  cost  of  financing  the  property 
over  the  term  of  the  lease  from  rental 
payments,  estimated  tax  benefits,  and 
the  estimated  residual  value  of  the 
property  and  the  expiration  of  the  initial 
lease;  and  (4)  the  estimated  residual 
value  of  the  property  shall  not  exceed 
25  percent  of  the  acquisition  cost  of  the 
property  to  the  lessor.  In  defining  the 
real  estate  leasing  parameters,  the  FRB's 
definition  focuses  on  characteristics  that 
make  the  activity  closely  related  to 
banking. 

In  making  its  risk  to  the  fund 
determination,  the  FDIC  looked  not  only 
at  banking  standards  for  leasing 
transactions  but  also  at  GAAP.  Under 
GAAP,  a  lease  is  defined  as  the  right  to 
use  an  asset  for  a  stated  period  of  time. 
Generally,  a  transaction  is  not  a  lease  if 
the  right  to  use  the  property  is  not 
transferred;  the  transaction  involves  the 
right  to  explore  natural  resources;  or  the 
transaction  represents  licensing 
agreements.  Also  under  GAAP,  leases 
are  considered  under  two  broad 
categories:  (1)  Capital  leases  which 
effectively  transfer  the  benefits  and  risks 
of  ownership  from  the  lessor  to  the 
lessee;  and  (2)  operating  leases  which  is 
everything  that  is  not  a  capital  leas«  and 
represents  a  series  of  cash  flows.  If  any 
one  of  the  following  criteria  is  met,  a 


lease  may  be  considered  to  be  a  capital 
lease: 

•  Ownership  of  the  property  is 
transferred  to  the  lessee  at  the  end  of  the 
lease  term;  or 

•  The  lease  contains  a  bargain 
purchase  option;  or 

•  The  lease  term  represents  at  least  75 
percent  of  the  estimated  economic  life 
of  the  leased  property;  or 

•  The  present  value  of  the  minimum 
lease  payments  at  the  beginning  of  the 
lease  term  is  90  percent  of  more  of  the 
fair  value  of  the  leased  property  to  the 
lessor  at  the  inception  of  the  lease  less 
any  related  investment  tax  credit 
retained  by  and  expected  to  be  reaUzed 
by  the  lessor. 

Two  other  criteria  must  be  present  in 
order  for  the  lessor  to  determine  that  a 
lease  is  a  capital  lease:  (1)  Collection  of 
minimum  lease  payments  is  reasonably 
predictable;  and  (2)  no  important 
uncertainties  exist  for  unreimbursable 
costs  to  be  borne  by  the  lessor. 

The  FDIC  has  decided  that  a  majority- 
owned  subsidiary  acting  as  lessor  under 
a  real  property  lease  which  meets 
certain  criteria  does  not  represent  a 
significant  risk  to  the  deposit  insurance 
fund.  To  meet  these  criteria,  the  lease 
must  quahfy  as  a  capital  lease  under 
GAAP  and  the  bank  and  the  majority- 
owned  subsidiary  may  not  provide    • 
servicing,  repair,  or  maintenance  to  the 
property  except  to  the  extent  needed  to 
protect  the  value  of  the  property.  In 
addition,  the  majority-owrned  subsidiary 
may  not  acquire  real  estate  to  be  leased 
unless  it  has  entered  into  a  capital  lease, 
or  has  a  binding  commitment  to  enter 
into  such  a  lease,  or  has  a  binding 
written  agreement  that  indemnifies  the 
subsidiary  against  loss  in  connection 
with  its  acquisition  of  the  property.  Any 
expenditures  by  the  majority-owned 
subsidiary  to  make  reasonable  repairs, 
renovations,  and  necessary 
improvements  shall  not  exceed  25 
percent  of  the  subsidiary's  full 
investment  in  the  property.  These 
standards  provide  a  framework  in  which 
the  risks  and  rewards  of  owrnership  of 
the  leased  property  have  effectively 
been  transferred  from  the  lessor  to  the 
lessee. 

,A  majority-owned  subsidiary  that 
acquires  property  for  lease  under  this 
provision  may  not  use  this  exception  as 
a  vehicle  to  acquire  an  equity 
investment  in  real  estate.  Upon 
expiration  of  the  initial  lease,  the 
majority-owned  subsidiary  must  as  soon 
as  practicable,  but  in  any  event  in  less 
than  two  years,  re- lease  the  property 
under  a  capital  lease  or  divest  itself  of 
th*e  property.  An  appUcation  will  be 
required  if  the  subsidiary  cannot  meet 
the  two-year  deadline. 
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Acquiring  and  retaining  adjustable 
rate  and  money  market  preferred  stock. 
The  proposed  regulation  text  has  been 
revised  in  the  final  rule  to  provide  that 
a  majority-owned  subsidiary  may 
acquire  and  retain  adjustable  rate  and 
money  market  preferred  stock  and  any 
other  instrument  that  the  FDIC  has 
determined  to  have  the  character  of  debt 
securities  to  the  same  extent  that  these 
activities  may  be  conducted  by  the  bank 
itself.  Since  these  subsidiaries  are  fully 
consohdated  with  the  bank,  the  15 
percent  of  tier  one  capital  limitation 
will  be  calculated  against  the 
consolidated  tier  one  capital  of  the  bank 
and  subsidiary.  If  a  bank  and  its 
majority-owned  subsidiary  both  engage 
in  this  activity,  the  authority  to  conduct 
this  activity  in  a  majority-owned 
subsidiary  may  not  be  used  to  exceed 
the  15  percent  limitation  on  this  type  of 
activity  without  further  consent  of  the 
FDIC.  This  exception  is  provided  to 
allow  consistency  between  the 
authorized  activities  of  the  bank  and  its 
majority-owned  subsidiary. 

Core  eligibility  requirements. 
Consistent  with  the  proposal,  the 
revised  regulation  has  been  organized 
much  differently  from  the  current 
regulation  where  separation  standards 
between  an  insured  state  bank  and  its 
subsidiary  are  contained  in  the 
regulation's  definition  of  "bona  fide" 
subsidiary.  The  revised  regulation 
introduces  the  concept  of  core  eligibility 
requirements.  These  requirements  are 
defined  in  two  parts.  The  first  part 
defines  the  eligible  depository 
institution  criteria  and  the  second  part 
defines  the  eligible  subsidiary 
standards. 

Eligible  depository  institution.  An 
"eligible  depository  institution"  is  a 
depository  institution  that  has  been 
chartered  and  operating  for  at  least  three 
years;  received  an  FDIC-assigned 
composite  UFIRS  rating  of  1  or  2  at  its 
most  recent  examination;  received  a 
rating  of  1  or  2  under  the  "management" 
component  of  the  UFIRS  at  its  most 
recent  examination;  received  at  least  a 
satisfactory  CRA  rating  from  its  primary 
federal  regulator  at  its  last  examination; 
received  a  compliance  rating  of  1  or  2 
from  its  primary  federal  regulator  at  its 
last  examination;  and  is  not  subject  to 
any  corrective  or  supervisory  order  or 
agreement.  The  FDIC  believes  that  these 
criteria  are  appropriate  to  ensure  that 
expedited  processing  under  the  notice 
procedures  is  available  only  to  well- 
managed  institutions  that  do  not  present 
any  supervisory,  compliance  or  CRA 
concerns. 

The  standards  for  an  "eligible 
depository  institution"  are  being 
coordinated  with  similar  requirements 


for  other  types  of  notices  and 
applications  made  to  the  FDIC.  In 
developing  the  eligibility  standards, 
several  items  have  been  added  that 
previously  were  not  a  stated  standard 
for  banks  wishing  to  engage  in  activities 
not  permissible  for  a  national  bank. 

The  requirement  that  the  institution 
has  been  chartered  and  operated  for 
three  or  more  years  reflects  the 
experience  of  the  FDIC  that  newly 
formed  depository  institutions  need 
closer  scrutiny.  Therefore,  a  request  by 
this  type  of  institution  to  become 
involved  in  activities  not  permissible  for 
a  national  bank  should  receive 
consideration  imder  the  application 
process  rather  than  being  eligible  for  a 
notice  process.  Several  comments  noted 
that  the  provision  requiring  the  bank  to 
be  operating  for  three  or  more  years 
ignores  the  presence  of  an  established 
bank  holding  company  or  seasoned 
management.  The  FDIC  is  persuaded  by 
the  arguments  that  an  exception  is 
appropriate  when  there  is  an  established 
holding  company  or  seasoned 
management  is  present.  Therefore,  the 
criterion  has  been  changed  to  require 
that  the  bank  must  have  been  chartered 
and  operating  for  3  or  more  years  imless 
the  appropriate  regional  director  (DOS) 
finds  that  the  bank  is  owned  by  an 
estabhshed,  well-capitalized,  well- 
managed  holding  company  or  is 
managed  by  seasoned  management. 

The  revised  regulation  provides  that 
the  notice  procedures  should  be 
available  only  to  well-managed,  well- 
capitalized  banks.  Banks  which  have 
composite  and  management  ratings  of  1 
or  2  have  shown  that  they  have  the 
requisite  financial  and  managerial 
resources  to  run  a  financial  institution 
without  presenting  a  significant  risk  to 
the  deposit  insurance  fund.  While 
lower-rated  financial  institutions  may 
have  the  requisite  financial  and 
managerial  resources  and  skills  to 
undertake  such  activities,  the  FDIC 
believes  that  those  institutions  should 
be  subject  to  the  formal  part  362 
application  process  as  opposed  to  the 
streamlined  notice  process.  Institutions 
that  do  not  meet  the  eUgibility  criteria 
have  been  evaluated  and  have  been 
determined  to  have  some  weaknesses 
that  may  require  additional  attention 
before  allowing  them  to  engage  in 
additional  activities.  For  that  reason,  the 
FDIC  has  concluded  that  it  is  more 
prudent  to  require  institutions  rated  3  or 
below  to  utilize  the  application  process. 
Comments  received  did  not  object  to 
the  standard  of  a  composite  rating  of  1 
or  2  or  a  management  rating  of  1  or  2; 
however,  the  regulatory  language  that 
the  ratings  used  be  assigned  by  the 
appropriate  federal  banidng  agency  was 


questioned.  Some  conunents  contended 
that  this  provision  fails  to  consider  that 
the  FDIC  and  FRB  recognize  and 
generally  adopt  the  ratings  assigned  by 
the  state  banking  departments  under  an 
alternate  examination  program.  The 
language  does  not  ignore  ratings 
assigned  by  the  state  banking 
authorities.  All  ratings,  whether  state  or 
Federal,  considered  by  the  FDIC  for 
purposes  of  processing  apphcations 
must  be  assigned  by  the  FDIC  after 
reviewing  the  results  of  an  examination 
conducted  by  another  banking  agency. 
Although  the  language  differs  between 
this  processing  criteria  and  the  proposal 
to  amend  our  applications  processing 
regulation  (part  303),  there  is  no 
intention  of  establishing  a  different 
standard.  To  reduce  confusion,  the 
language  in  the  revised  regulation  has 
been  changed  to  reflect  that  the  ratings 
are  the  FDIC-assigned  rating  at  the 
institution's  most  recent  state  or  Federal 
examination. 

In  setting  criteria  to  define  which 
banks  are  eligible  to  use  the  notice 
process,  the  FDIC  has  determined  it  is 
appropriate  to  take  into  account  all 
areas  of  managerial  and  operational 
expertise.  In  particular,  the  revised 
regulation  requires  that  the  institution 
have  a  satisfactory  or  better  CRA  rating, 
a  1  or  2  compliance  rating,  and  not  be 
subject  to  any  formal  or  informal 
enforcement  action  before  it  may  use  the 
notice  procedures. 

The  proposal  to  use  the  CRA  ratings 
as  an  eUgibility  criteria  drew  negative 
comments.  One  commenter  even 
expressed  the  opinion  that  the  FDIC's 
use  of  a  CRA  rating  as  an  eligibility 
criterion  for  expedited  processing  is  a 
violation  of  the  CRA  itself.  The  FDIC  is 
not  proposing  some  alternative  method 
of  CRA  enforcement.  The  CRA  criterion 
is  not  intended  to  "punish"  any  bank 
which  the  FDIC  has  previously 
criticized  for  substandard  CRA 
performance;  nor  is  it  intended  to 
"reward"  a  bank  with  satisfactory 
performance.  The  CRA  criterion  acts 
solely  as  a  procedural  device  for 
application  processing,  in  connection 
with  the  other  criteria,  to  identify 
applications  for  further  review  if  they 
come  from  banks  which  have  not  been 
meeting  all  the  primary  supervisory 
requirements.  If  a  bank  has  not 
complied  with  all  of  these  primary 
supervisory  expectations,  it  may  be  a 
symptom  of  financial,  management,  or 
operational  deficiencies  which  could  be 
exacerbated  by  undertaking  the 
proposed  additional  activities.  The 
consequence  of  failing  to  meet  all  the 
eligibility  criteria  is  only  that  the 
request  will  be  subject  to  exactly  the 
same  kind  and  level  of  review  to  which 
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it  is  subject  under  the  current  rules 
which  have  no  expedited  processing 
procedures.  Therefore,  the  FDIC  retains 
the  same  eligibility  criteria  in  the  final 
regulation  as  proposed. 

Eligible  Subsidiary.  The  eligible 
subsidiary  requirements  are  also  used  to 
determine  which  institutions  qualify  for 
notice  processing.  Additionally,  the 
requirements  are  also  criteria  the  FDIC 
is  likely  to  take  into  accoimt  when 
reviewing  and  considering  applications. 
The  FDIC's  support  of  the  concept  of  the 
expansion  of  bank  powers  is  based  in 
part  on  establishing  a  corporate 
separateness  between  the  insured  state 
baiik  and  the  entity  conducting 
activities  that  are  not  permissible  for  the 
depository  institution  directly.  The 
revised  regulation  establishes  these 
separations  as  well  as  standards  for 
operations  through  the  concept  of 
"eligible  subsidiary".  An  entity  is  an 
"eligible  subsidiary"  if  it:  (1)  Meets 
lapplicable  statutory  or  regulatory  capital 
requirements  and  has  sufficient 
operating  capital  in  Ught  of  the  normal 
obligations  that  are  reasonably 
foreseeable  for  a  business  of  its  size  and 
character;  (2)  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
this  requirement  shall  not  be  construed 
to  prohibit  the  bank  and  its  subsidiary 
from  sharing  the  same  facility  if  the  area 
where  the  subsidiary  conducts  business 
with  the  public  is  clearly  distinct  from 
the  area  where  customers  of  the  bank 
conduct  business  with  the  institution — 
the  extent  of  the  separation  will  vary 
according  to  the  type  and  frequency  of 
customer  contact;  (3)  maintains  separate 
accounting  and  other  business  records; 
(4)  observes  separate  business 
formalities  such  as  separate  board  of 
directors'  meetings;  (5)  has  a  chief 
executive  officer  who  is  not  an 
employee  of  the  bank;  (6)  has  a  majority 
of  its  board  of  directors  who  are  neither 
directors  nor  officers  of  the  bank;  (7) 
conducts  business  pursuant  to 
I  independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 
that  the  subsidiary  is  a  separate 
organization  from  the  bank  and  that  the 
bank  is  not  responsible  for  and  does  not 
guarantee  the  obligations  of  the 
subsidiary;  (8)  has  only  one  business 
purpose;  (9)  has  a  current  written 
business  plan  that  is  appropriate  to  the 
type  and  scope  of  business  conducted 
by  the  subsidiary;  (10)  has  adequate 
,  management  for  the  type  of  activity 
contemplated,  including  appropriate 
licenses  and  memberships,  and 
complies  with  industry  standards;  and 
(11)  establishes  policies  and  procedures 


to  ensure  adequate  computer,  audit  and 
accoimting  systems,  internal  risk 
management  controls,  and  has  the 
necessary  operational  and  managerial 
infrastructure  to  implement  the  business 
plan. 

The  separations  currently  necessary 
between  the  bank  and  subsidiary  are 
outlined  in  the  definitions  of  "bona 
fide"  subsidiary  contained  in  §  337.4 
and  part  362.  The  broad  principles  of 
separation  upon  which  the  "bona  fide" 
subsidiary  definition  and  the  "eligible 
subsidiary"  definition  are  based 
include:  (1)  Adequate  capitalization  of 
the  subsidiary;  (2)  separate  corporate 
functions;  (3)  separation  of  facifities;  (4) 
separation  of  personnel;  and  (5) 
advertising  the  bank  and  the  subsidiary 
as  separate  entities.  In  developing  the 
standards  for  an  "eligible  subsidiary", 
the  FDIC  has  modified  some  of  the 
criteria  used  in  the  current  regulation. 
The  changes  are  foimd  in  the  capital 
requirement,  the  physical  separation 
requirement,  the  separate  employee 
standard,  and  the  requirement  that  the 
subsidiary's  business  be  conducted 
pursuant  to  independent  pohcies  and 
procedures. 

The  language  in  the  current  part  362 
allows  the  subsidiary  and  the  parent 
bank  to  share  officers  so  long  as  a 
majority  of  the  subsidiary's  executive 
officers  were  neither  officers  nor 
directors  of  the  bank.  Section  337.4 
contains  a  requirement  that  there  be  no 
shared  officers.  The  "eligible 
subsidiary"  concept  adopts  a  standard 
that  the  chief  executive  officer  of  the 
subsidiary  should  not  be  an  employee  of 
the  bank.  The  eligible  subsidiary 
requirements  in  this  regard  are  thus  less 
restrictive  than  those  found  in  both 
§  337.4  and  the  current  version  of  part 
362,  as  well  as  those  in  many  FDIC 
orders  authorizing  real  estate  activities. 
The  eligible  subsidiary  definition  only 
requires  that  the  chief  executive  officer 
not  be  an  employee  of  the  bank.  Officers 
are  employees  of  the  bank.  This 
limitation  would  allow  the  chief 
executive  officer  to  be  an  employee  of 
an  affiliated  entity  or  be  on  the  board  of 
directors  of  the  bank.  Two  comments 
indicated  that  the  requirement  for  an 
independent  chief  executive  officer  is 
too  restrictive.  One  comment  suggested 
that  this  requirement  be  dropped  for 
small  banks.  The  FDIC  is  sympathetic  to 
the  concerns  of  small  banks;  however, 
banks  that  desire  relief  from  this 
standard  may  apply  to  the  FDIC  for 
approval.  The  FDIC  recognizes  that 
there  may  be  instances  in  which  this 
standard  may  not  be  needed.  The  FDIC 
will  consider  such  requests  and  waive 
the  standard  in  appropriate  situations. 


The  current  rule's  requirement  that 
the  subsidiary  be  adequately  capitahzed 
was  revised  to  provide  that  the 
subsidiary  must  meet  any  applicable 
statutory  or  regulatory  capital 
requirements,  that  the  subsidiary  have 
sufficient  operating  capital  in  light  of 
the  normal  obligations  that  are 
reasonably  foreseeable  for  a  business  of 
its  size  and  character,  and  that  the 
subsidiary's  capital  meet  any  commonly 
accepted  industry  standard  for  a 
business  of  its  size  and  character.  This 
definition  clarifies  that  the  FDIC  expects 
the  subsidiary  to  meet  the  capital 
requirements  of  its  primary  regulator, 
particularly  those  subsidiaries  involved 
in  securities  and  insurance.  No 
comments  objected  to  this  change.  This 
standard  is  unchanged  in  the  final  rule. 
The  physical  separation  requirement 
of  ihe  current  rule  was  clarified  by  the 
addition  of  a  sentence  which  indicates 
th^  the  extent  to  which  the  bank  and 
the  subsidiary  must  carry  on  operations 
in  physically  distinct  areas  wall  vary 
according  to  the  type  and  frequency  of 
public  contacts.  The  FDIC  does  not 
intend  to  require  physical  separation 
where  such  a  standard  adds  little  value 
such  as  where  a  subsidiary  engaged  in 
developing  commercial  real  estate  has 
litfle  or  no  customer  contact.  The 
possibility  of  customer  confusion 
should  be  the  determining  factor  in 
deciding  the  physical  separation 
requirements  for  the  subsidiary. 

One  commenter  stated  that  this 
clarification  is  an  improvement  over  the 
existing  regulation;  however,  the 
comment  encourages  the  FDIC  to  clarify 
that  the  subsidiary  and  the  bank  may 
conduct  activities  in  the  same  location 
if  the  subsidiary  is  engaging  in  activities 
that  are  permissible  for  the  bank  to 
engage.  The  FDIC  agrees  that  this  point 
is  important.  The  requirements  of  this 
regulation  apply  to  activities  that  are  not 
permissible  for  a  national  bank. 
Activities  such  as  the  sale  of  securities 
are  covered  by  the  requirements  of  the 
Interagency  Statement.  We  have  decided 
that  no  change  in  the  regulation 
language  is  necessary  to  further  clarify 
that  these  standards  do  not  apply  to 
subsidiaries  engaging  solely  in  activities 
permissible  for  a  national  bank.  We 
believe  it  is  clear  that  the  coverage  of 
the  core  eligibility  requirements  is  for 
institutions  to  conduct  as  principal 
activities  through  a  subsidiary  that  are 
not  permissible  for  a  subsidiary  of  a 
national  bank. 

We  eUminated  the  provision 
contained  in  the  current  regulation  that 
required  employees  of  the  bank  and 
subsidiary  to  be  separately  compensated 
when  they  have  contact  with  the  public. 
This  requirement  was  imposed  to 
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reduce  confusion  relating  to  whether 
customers  were  dealing  with  the  bank  or 
the  subsidiary.  Since  the  adoption  of  the 
current  regulation,  the  Interagency 
Statement  was  issued.  The  Interagency 
Statement  recognizes  the  concept  of 
employees  who  work  both  for  a 
registered  broker-dealer  and  the  bank. 
Because  of  the  disclosures  required 
under  the  Interagency  Statement 
informing  the  customer  of  the  nature  of 
the  product  being  sold  and  the  physical 
separation  requirements,  the  need  for 
separate  public  contact  employees  is 
diminished.  No  objections  to  the 
proposed  changes  were  offered,  and  the 
requirement  for  separate  public  contact 
employees  is  dropped  from  the  revised 
regulation. 

Language  was  added  that  the 
subsidiary  must  conduct  business  in  a 
manner  that  informs  customers  that  the 
bank  is  not  responsible  for  and  does  not 
guarantee  the  obligations  of  the 
subsidiary.  This  standard  is  taken  from 
section  23B  of  the  Federal  Reserve  Act 
which  prohibits  banks  from  entering 
into  any  agreement  to  guarantee  the 
obhgations  of  their  affrliates  and 
prohibits  banks  as  well  as  their  affiliates 
from  advertising  that  the  bank  is 
responsible  for  the  obligations  of  its 
affiliates.  In  the  proposal,  we  made  this 
standard  an  affirmative  duty  of 
disclosure.  This  type  of  disclosure  is 
intended  to  reduce  customer  confusion 
concerning  who  is  responsible  for  the 
products  purchased.  Two  comments 
questioned  the  affirmative  nature  of  the 
standard.  The  duty  to  inform  customers 
would  in  many  cases  be  unnecessary. 
For  instance,  when  a  transaction  is 
covered  by  the  Interagency  Statement 
disclosures  are  already  required  to 
inform  customers  that  the  product  is  not 
an  obligation  of  the  bank.  The 
commenters  believe  that  the 
requirement  should  be  analogous  to 
section  238  and  only  require  that  the 
subsidiary  not  mislead  its  customers. 
The  FDIC  has  not  been  persuaded  by  the 
arguments.  The  affirmative  requirement 
to  make  disclosures  applies  to  the 
subsidiary  and  the  Interagency 
Statement  disclosures  apply  to  the  bank. 
One  of  the  most  important  steps  the 
subsidiary  can  take  to  assure  a  separate 
corporate  existence  from  the  parent 
baiik  is  to  make  affirmative  disclosures 
to  its  customers  as  prescribed. 
Therefore,  the  disclosure  requirement 
remains  as  proposed. 

The  regulation  contains  a  standard 
that  a  majority  of  the  board  of  directors 
of  the  eligible  subsidiary  act  as  neither 
a  director  nor  an  officer  of  the  bank. 
Commenters  suggested  that  this 
standard  be  altered.  One  comment 
suggested  that  the  standard  be 


eliminated  for  small  banks.  The  issue  of 
the  need  for  management  separation  is 
not  an  issue  that  clearly  relates  to  the 
size  of  the  bank.  We  recognize  that  this 
requirement  for  some  small  banks  may 
present  a  challenge.  The  FDIC  believes 
that  management  separations  are  an 
important  safeguard.  If  an  institution 
desires  a  different  structure  than  that 
proposed  in  these  standards,  they  may 
submit  an  application  for  FDIC 
consideration.  Another  commenter 
suggested  that  the  FDIC  defer  to  the 
OCC  standard  that  permits  %  of  the 
subsidiary's  board  members  to  be 
directors  of  the  depository  institution. 
The  FDIC  beUeves  that  the  majority  of 
the  board  standard  provides  a  structure 
in  which  decisions  relating  to  the 
subsidiary  are  being  made  by  a  majority 
of  persons  who  are  not  associated  with 
the  bank.  This  standard  provides  an 
easily  identifiable  level  of  separation.  If 
the  standard  creates  a  burden  for  a  bank, 
the  FDIC  will  consider  a  request  for 
relief.  After  considering  the  comments, 
the  FDIC  has  decided  not  to  change  this 
standard. 

In  a  previous  proposal  a  question  was 
raised  if  this  standard  prohibited 
directors  of  a  subsidiary  from  serving  as 
directors  and  officers  of  the  parent 
holding  company  or  an  affiliated  entity. 
The  FDIC  is  primarily  concerned  about 
risk  to  the  deposit  insurance  funds  and 
is  therefore  looking  to  estabhsh 
separation  between  the  insiired  bank 
and  its  subsidiary.  The  eligible 
subsidiary  requirement  is  designed  to 
assure  that  the  subsidiary  is  in  fact  a 
separate  and  distinct  entity  from  the 
bank.  This  requirement  should  prevent 
"piercing  of  the  corporate  veil"  and 
insulate  the  bank,  and  the  deposit 
insurance  fund,  bom  any  liabilities  of 
the  subsidiary. 

We  recognize  that  a  director  or  officer 
employed  by  the  bank's  parent  holding 
company  or  a  sister  affihate  is  not  as 
"independent"  as  a  totally  disinterested 
third  party.  The  FDIC  is,  however, 
attempting  to  strike  a  reasonable  balance 
between  prudential  safeguards  and 
regulatory  burden.  The  requirement  that 
a  majority  of  the  board  not  be  directors 
or  officers  of  the  bank  will  provide 
certain  benefits  that  the  FDIC  thinks  are 
very  important  in  the  context  of 
subsidiary  operations.  The  FDIC  expects 
these  persons  to  act  as  a  safeguard 
against  conflicts  of  interest  and  to  be 
independent  voices  on  the  board  of 
directors.  While  the  presence  of 
"independent"  directors  may  not,  in 
and  of  itself,  prevent  piercing  of  the 
corporate  veil,  it  vnll  add  incremental 
protection  and  in  some  circumstances 
may  be  key  to  preserving  the  separation 
of  the  bank  and  its  subsidiary  in  terms 


of  hability.  In  view  of  the  other 
standards  of  separateness  that  have  been 
established  imder  the  eligible  subsidiary 
standard  as  well  as  the  imposition  of 
investment  and  transaction  limits,  we 
do  not  believe  that  a  cormection 
between  the  bank's  parent  or  affiliate 
will  pose  undue  risk  to  the  insured 
bank. 

In  addition  to  the  separation 
standards,  the  "eligible  subsidiary" 
concept  introduces  operational 
standards  that  are  not  part  of  the  current 
regulation.  These  standards  provide 
guidance  concerning  the  orgemization  of 
the  subsidiary  that  the  FDIC  believes 
important  to  the  independent  operation 
of  the  subsidiary. 

The  revised  regulation  requires  that  a 
bank  that  wishes  to  file  a  notice  to 
establish  a  subsidiary  to  engage  in 
insurance,  real  estate  or  seciuiUes  have 
only  one  business  purpose  among  those 
categories..  Several  comments  objected 
to  this  standard.  One  comment  stated 
that  the  subsidiary  should  be  allowed  to 
engage  in  similar  business  lines  rather 
than  being  held  to  a  strict  sole  piupose 
standard.  Other  comments  encouraged  a 
broad  definition  of  the  term  "one 
business  piu^jose".  Other  comments 
recommended  eliminating  the 
requirement  stating  the  FDIC  should 
rely  on  the  business  plan  for 
information  needed  to  address  any 
concerns.  Because  the  FDIC  is  limiting 
a  bank's  transactions  with  subsidiaries 
engaged  in  real  estate,  or  secimties 
activities  authorized  under  subpart  A, 
and  the  aggregate  limits  only  extend  to 
subsidiaries  engaged  in  the  activities 
subject  to  the  investment  limits,  the 
FDIC  believes  it  is  important  to  limit  the 
scope  of  the  subsidiary's  activities  when 
using  the  expedited  procedures.  The 
FDIC  will  use  the  business  plan  as  a  tool 
to  review  the  lines  of  business  engaged 
in  by  the  subsidiary.  The  FDIC  will  be 
flexible  in  its  interpretation  of  the  term 
"one  business  purpose."  For  instance, 
the  FDIC  would  consider  a  subsidiary 
engaged  in  underwrriting  a  financial 
product  and  also  selling  that  product  to 
have  one  business  purpose. 

The  regulation  contains  a  standard 
that  the  subsidiary  have  a  current 
written  business  plan  that  is  appropriate 
to  its  type  and  scope  of  business.  The 
FDIC  believes  that  an  institution  that  is 
contemplating  involvement  with 
activities  that  are  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank  should  have  a  carefully 
conceived  plan  for  how  it  will  operate 
the  business.  We  recognize  that  certain 
activities  do  not  require  elaborate 
business  plans;  however,  every  activity 
should  be  considered  by  the  board  of 
the  bank  to  determine  the  scope  of  the 
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activity  allowed  and  how  profitability  is 
to  be  attained.  We  received  no 
comments  on  this  requirement.  This 
standard  is  adopted  without  change. 

The  requirement  for  adequate 
management  of  the  subsidiary 
establishes  the  FDIC's  view  that  insured 
depository  institutions  should  consider 
the  importance  of  management  in  the 
success  of  an  operation.  The 
requirement  to  obtain  appropriate 
licenses  and  memberships  and  to 
comply  writh  industry  standards 
indicates  the  FDIC's  support  of 
securities  and  insurance  industry 
standards  in  determining  adequacy  of 
subsidiary  management.  We  received  no 
comments,  and  this  standard  is  adopted 
without  change. 

An  important  factor  in  controlling  the 
spread  of  liabilities  from  the  subsidiary 
to  the  insured  depository  institution  is 
that  the  subsidiary  establishes  necessary 
internal  controls,  accounting  systems, 
and  audit  standards.  The  FDIC  does  not 
expect  to  supplement  this  requirement 
with  specific  guidance  since  the  systems 
must  be  tailored  to  specific  activities, 
some  of  which  are  oUierwise  regulated. 
We  received  no  comments  on  this 
standard,  and  it  is  unchanged. 

Investment  and  transaction  limits. 
The  revised  regulation  contains 
investment  limits  and  other 
requirements  that  apply  to  an  insured 
state  bank  £md  its  subsidiaries  that 
engage  in  "as  principal"  activities  that 
are  not  permissible  for  a  national  bank 
if  the  requirements  are  imposed  by 
order  or  expressly  imposed  by 
regulation.  The  provision  is  not 
contained  in  the  current  regulation; 
however,  §  337.4  imposes  by  reference 
the  limitations  of  section  23  A  of  the 
Federal  Reserve  Act  (§  337.4  was 
adopted  prior  to  the  adoption  of  section 
23B  of  the  Federal  Reserve  Act).  Both 
section  23A  and  section  23B  restrictions 
have  been  imposed  by  the  FDIC  through 
its  orders  authorizing  insured  state 
banks  to  engage  in  activities  not 
permissible  for  a  national  bank. 

Some  of  the  provisions  of  sections 
23A  and  23B  are  inconsistent  when 
applied  in  the  context  of  a  bank/ 
subsidiary  relationship.  The  FDIC 
believes  that  merely  incorporating 
sections  23 A  and  23B  by  reference 
raises  significant  interpretative  issues 
and  only  promotes  confusion  in  an 
already  complex  area. 

For  these  reasons,  the  FDIC  has 
adopted  a  separate  subsection  which 
sets  forth  the  specific  investment  limits 
and  arm's  length  transaction 
requirements.  In  general,  the  provisions 
impose  an  aggregate  investment  on  all 
subsidiaries  that  engage  in  activities 
covered  by  the  investment  limits. 


require  that  extensions  of  credit  from  a 
bank  to  its  subsidiaries  be  fully- 
collateralized  when  made,  prohibit  the 
bank  from  taking  a  low  quaUty  asset  as 
collateral  on  such  loans,  and  require 
that  transactions  between  the  bank  and 
its  subsidiaries  be  on  an  arm's  length 
basis.  The  comments  received  state  that 
the  investment  and  transaction  limits 
which  have  been  proposed  are 
preferable  to  incorporating  sections  23A 
and  23B  by  reference.  Two  comments 
suggested  that  this  section  be  eliminated 
if  the  FRB  adopts  its  proposal  to  expand 
sections  23A  and  23B  coverage  to 
subsidiaries  engaged  in  activities  not 
permissible  for  a  national  bank.  The 
FDIC  will  not  respond  to  this  scenario 
until  the  FRB  has  issued  a  final 
regulation.  Another  comment  expressed 
the  opinion  that  in  view  of  the  explicit 
statutory  exception  in  sections  23A  and 
23B  for  transactions  between  an  insured 
bank  and  its  subsidiaries,  the 
restrictions  in  these  provisions  should 
not  be  applied  in  any  form  by  the  FDIC. 
The  FDIC  agrees  that  section  23A  and 
23B  should  not  be  applied  to  a  bank/ 
subsidiary  relationship  that  is  fully 
consolidated  for  capital  reporting 
purposes.  For  subsidiaries  that  are 
engaged  in  activities  for  which  the  FDIC 
imposes  a  requirement  that  capital  of 
the  subsidiary  be  deducted  from  the 
bank's  capital  in  determining  the  bank's 
capital  adequacy,  we  believe  that 
restrictions  on  transactions  between  the 
bank  and  the  subsidiary  are  also 
necessary.  Another  comment  indicated 
that  the  investment  and  transaction 
limits  proposed  are  unnecessarily 
complex  and  would  make  many 
activities  uneconomic.  Specifically,  the 
cost  of  collateral  requirements  would 
diminish  if  not  eliminate  the  potential 
profit  fi'om  the  permitted  activity.  The 
FDIC  is  concerned  that  an  insured  bank 
not  be  allowed  to  easily  and  cheaply 
transfer  risks  from  the  uninsured  entity 
to  the  insured  depository  institution. 
Collateral  requirements  are  a  method  of 
assuring  that  any  money  lent  by  the 
bank  to  its  subsidiary  will  ultimately  be 
repaid.  This  comment  also  suggests  that 
Regulation  K  of  the  FRB  would  provide 
a  more  appropriate  analogue  than 
sections  23A  and  23B.  In  this  regulation, 
appropriate  safeguards  are  provided  by 
focusing  on  the  capital  strength  of  the 
bank  and  the  extent  of  its  investment  in 
the  entity.  We  believe  that  capital 
strength  of  the  bank  and  the  extent  of  its 
investment  in  a  subsidiary  are  important 
considerations.  The  revised  regulation 
addresses  each  of  those  areas.  In 
addition,  restrictions  on  the  flow  of 
funds  fi'om  an  insured  bank  to  a 
subsidiary  engaged  in  activities  not 


permissible  for  the  l>ank  itself  are 
necessary.  We  have  chosen  to  keep  the 
investment  and  transaction  limitations 
in  the  final  regulation. 

The  revised  regulation  expands  the 
definition  of  bank  for  the  purposes  of 
the  investment  and  transaction 
limitations.  A  bank  includes  not  only 
the  insured  entity  but  also  any 
subsidiary  that  is  engaged  in  activities 
that  are  not  subject  to  these  investment 
and  transaction  limits.  Sections  23A  and 
23B  of  the  Federal  Reserve  Act  combine 
the  bank  and  all  of  its  subsidiaries  in 
imposing  investment  limitations  on  all 
affiliates.  The  FDIC  is  using  the  same 
concept  in  separating  subsidiaries 
conducting  activities  that  are  subject  to 
investment  and  transaction  limits  fi'om 
the  bank  and  any  other  subsidiary  that 
engages  in  activities  net  subject  to  the 
investment  and  transaction  limits.  This 
rule  will  prohibit  a  bank  from  funding 
a  subsidiary  that  is  subject  to  the 
investment  and  transaction  limits 
through  a  subsidiary  that  is  not  subject 
to  the  limits.  One  comment  expressed 
supQort  for  this  concept  but  emphasized 
that  there  is  no  need  to  include  "eligible 
subsidiaries"  in  the  restrictions  since 
these  entities  have  already  been 
separated  from  the  insured  depository 
institution.  The  FDIC  did  not  intend  to 
extend  these  restrictions  to  transactions 
between  "eligible  subsidiaries". 
Therefore,  this  language  has  not  been 
changed. 

Investment  limit.  Under  the  proposed 
rule,  the  FDIC  Umited  bank  investments 
in  certain  subsidiaries.  Those  hmits  are 
basically  the  same  as  would  apply 
between  a  bank  and  its  affiliates  under 
section  23A.  As  is  the  case  with  covered 
transactions  under  section  23A, 
extensions  of  credit  and  other 
transactions  that  benefit  the  bank's 
subsidiary  would  be  considered  part  of 
the  'aank's  investment.  The  only 
exception  would  be  for  arm's  length 
extensions  of  credit  made  by  the  bank 
to  finance  sales  of  assets  by  the 
subsidiary  to  third  parties.  These 
transactions  would  not  need  to  comply 
with  the  collateral  requirements  and 
investment  limitations  of  section  23A, 
provided  that  they  met  certain  arm's 
length  standards. 

In  contrast  to  the  bank-affiliate 
relationship  being  governed  by  the 
statutory  limits  of  sections  23A  and  23B, 
inherent  in  the  idea  of  a  subsidiary  is 
the  subsidiary's  value  to  the  bank  as  an 
asset.  That  value  increases  as  the 
subsidiary  earns  profits  and  decreases  as 
the  subsidiary  loses  money.  The 
increases  are  reflected  in  the 
subsidiary's  retained  earnings  and  the 
consohdated  retained  earnings  of  the 
bank  as  a  whole.  The  FDIC  wants  to 
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separate  the  bank's  equity  investment  in 
the  subsidiary  from  any  lending  to  or 
covered  transactions  with  the 
subsidiary.  Thus,  the  FDIC  proposed  to 
treat  the  bank's  equity  investment  as  a 
deduction  from  capital,  while  limiting 
any  lending  to  or  covered  transactions 
with  the  subsidiary  in  a  similar  fashion 
as  these  transactions  are  limited  in  the 
bank-affiliate  relationship.  Then,  the 
question  arises  as  to  how  to  properly 
treat  retained  earnings  at  the  subsidiary 
level.  If  retained  earnings  at  the 
subsidiary  level  were  treated  as  subject 
to  the  investment  limits,  the  bank  could 
be  forced  to  take  the  retained  earnings 
out  of  the  subsidiary  to  stay  under  the 
applicable  limits.  If  retained  earnings 
are  allowed  to  accumulate  without 
limit,  then  the  bank  could  declare 
dividends  to  its  shareholders  based  on 
the  retained  earnings  at  the  subsidiary. 
Later,  in  the  event  that  the  subsidiary 
incurred  losses,  the  bank's  capital  could 
become  inadequate  based  on  the 
subsidiary's  losses.  Thus,  the  FDIC 
decided  that  retained  earnings  should 
be  deducted  from  capital  in  the  same 
way  as  the  equity  investment  is 
deducted. 

Comments  were  supportive  of  the 
proposed  concept  of  investment  limits 
for  loans  to  and  debt  of  the  subsidiary 
in  contrast  to  the  capital  deduction  for 
equity  investments  in  and  retained 
earnings  of  the  subsidiary.  One 
commenter  expressed  reservations  about 
the  structure  of  the  investment  limits. 
The  proposal  to  limit  transactions 
between  a  bank  and  its  eligible 
subsidiary  to  10  percent  of  capital  to 
any  one  subsidiary  and  20  percent  of 
capital  to  all  ehgible  subsidiaries 
conducting  the  same  activity  was 
questioned.  By  including  the  10  percent 
limitation  to  any  one  subsidiary,  the 
FDIC  would  only  create  burden  to 
institutions  without  the  benefit  of 
appreciably  limiting  or  diversifying  risk. 
The  commenter  points  out  that  since  the 
eligible  subsidiaries  are  not  subject  to 
transaction  limitations  between  each 
other,  it  would  be  easy  to  structure  the 
use  of  the  entire  20  percent  investment 
provision  between  the  two  subsidiaries 
but  really  for  the  benefit  of  the  same 
project  or  business.  The  comment 
accepts  that  the  20  percent  aggregate 
limit  is  appropriate,  and  recommends 
that  the  regulation  be  amended  to  apply 
only  the  20  percent  limitation.  The  FDIC 
is  persuaded  by  this  argument,  and  the 
final  rule  has  dropped  the  10  percent  to 
any  one  subsidiary  limitation. 

■The  definition  of  "investment"  under 
this  provision  has  four  components.  The 
first  component  is  any  extension  of 
credit  by  the  bank  to  the  subsidiary.  The 
term  "extension  of  credit"  is  defined  in 


part  362  to  have  the  same  meaning  as 
that  under  section  22(h)  of  the  Federal 
Reserve  Act  (1?  H.S.C.  375b)  and  would 
therefore  apply  not  only  to  loans  but 
also  to  commitments  of  credit.  The 
second  component  is  "any  debt 
securities  of  the  subsidiary"  held  by  the 
bank.  This  component  recognizes  that 
debt  securities  are  very  similar  to 
extensions  of  credit.  The  third 
component  is  the  acceptance  of 
securities  issued  by  the  subsidiary  as 
collateral  for  extensions  of  credit  to  any 
person  or  company.  The  fourth  and  final 
component  addresses  any  extensions  or 
commitments  of  credit  to  a  third  party 
for  investment  in  the  subsidiary, 
investment  in  a  project  in  which  the 
subsidiary  has  an  interest,  or  extensions 
of  credit  or  commitments  of  credit 
which  are  used  for  the  benefit  of.  or 
transferred  to.  the  subsidiary. 
Commenters  did  not  object  to  these 
components  of  "investment."  and  the 
definition  is  unchanged. 

The  revised  regulation  calculates  the 
20  percent  limit  based  on  tier  one 
capital.  Also,  the  revisions  limit  the 
aggregate  investment  to  all  subsidiaries 
conducting  activities  subject  to  the 
investment  limits.  Comments  note  that 
the  20  percent  hmit  is  calculated  against 
tier  one  capital  instead  of  capital  and 
surplus  as  is  the  standard  for  section 
23A.  One  comment  goes  on  to  state  that 
even  though  the  FDIC  has  proposed  a 
more  restrictive  standard,  the  20  percent 
limit  applies  to  an  aggregate  of  the  same 
activity  rather  than  the  section  23A 
standard  covering  all  affiliates.  In  that 
respect,  the  20  percent  limit  in  the 
proposal  is  less  restrictive.  Although  the 
FDIC  does  not  intend  to  mimic  section 
23A  in  all  respects,  the  FDIC  has 
determined  that  an  aggregate  limit  on 
activities  that  are  covered  by  the 
investment  limits  is  appropriate.  The 
standard  established  is  intended  to 
reflect  an  appropriate  limitation  for 
subsidiary  activities.  The  FDIC 
continues  to  use  the  more  restrictive  tier 
one  capital  as  its  measure  to  create 
consistency  throughout  the  regulation. 
The  FDIC  does  not  find  the  burden  of 
this  more  restrictive  capital  base  to  be 
unreasonable. 

Arm 's  length  transaction  requirement. 
For  subsidiaries  engaged  in  activities 
covered  by  the  investment  and 
transactions  limitations,  the  revisions 
require  that  any  transaction  between  a 
bank  and  its  subsidiary  must  be  on 
terms  and  conditions  that  are 
substantially  the  same  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  unaffiliated  parties. 
This  "arm's  length  transaction" 
requirement  is  intended  to  make  sure 
that  the  business  of  the  subsidiary  does 


not  take  place  to  the  disadvantage  of  the 
bank.  The  types  of  transactions  covered 
by  the  requirement  include:  (1) 
Investments  in  the  subsidiary;  (2)  the 
purchase  from  or  sale  to  the  subsidiary 
of  any  assets,  including  securities;  (3) 
entering  into  any  contract,  lease  or  other 
agreement  with  the  subsidiary;  and  (4) 
paying  compensation  to  the  subsidiary 
or  any  person  who  has  an  interest  in  the 
subsidiary.  The  revised  regulation 
indicates,  however,  that  the  restrictions 
do  not  apply  to  an  insured  state  bank 
giving  immediate  credit  to  a  subsidiary 
for  uncollected  items  received  in  the 
ordiucuy  course  of  business. 

The  arm's  length  transaction 
requirement  is  meant  to  protect  the  bank 
from  abusive  practices.  To  the  extent 
that  the  subsidiary  offers  the  parent 
bank  a  transaction  which  is  at  or  better 
than  market  terms  and  conditions,  the 
bank  may  accept  such  transaction  since 
the  bank  is  receiving  a  benefit,  as 
opposed  to  being  harmed.  It  may  be  the 
case,  however,  that  a  bank  will  be 
unable  to  meet  the  regulatory  standard 
because  there  are  no  knowrn  comparable 
transactions  between  unaffiliated 
parties.  In  these  situations,  the  FDIC 
wrill  review  the  transactions  and  expect 
the  bank  to  meet  a  "good  faith" 
standard. 

This  section  and  the  language  therein 
is  not  a  substantive  change  from  the 
proposal.  Comments  had  mixed 
messages  about  this  section  of  the 
regulation.  Commenters  agreed  that  this 
proposal  is  preferable  to  the 
incorporation  by  reference  to  section 
23B.  One  comment  stated  that  if  the 
FRB's  proposal  to  impose  section  238 
on  subsidiaries  is  finalized,  the  FDIC 
should  withdraw  its  regulatory  language 
to  avoid  confusion.  The  FDIC  is  aware 
of  the  FRB  proposal  and  vdll  react  once 
the  final  position  of  the  FRB  is  known. 
Another  comment  stated  that  in  view  of 
the  explicit  statutory  exception  in 
section  23B  between  an  insured 
depository  institution  and  its 
subsidiaries,  these  restrictions  in  any 
form  should  not  be  applied  by  the  FDIC. 
When  engaging  in  transactions  with  a 
subsidiary,  banks  and  bank  counsel 
should  be  aware  of  the  FDIC's  separate 
corporate  existence  concerns.  Bank 
subsidiaries  should  be  organized  and 
operated  as  separate  corporate  entities. 
Subsidiaries  should  be  adequately 
capitalized  for  the  business  they  are 
engaged  in  and  separate  corporate 
formalities  should  be  observed. 
Frequent  transactions  between  the  bank 
and  its  subsidiary  which  are  not  oh  an 
arm's  length  basis  may  lead  to  questions 
as  to  whether  the  subsidiary  is  actually 
a  separate  corporate  entity  or  merely  the 
aher  ego  of  the  bank.  One  of  the  primary 
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reasons  for  the  FDIC  requiring  that 
certain  activities  be  conducted  through 
an  eligible  subsidiary  is  to  provide  the 
bank,  and  the  deposit  insiu-ance  hinds, 
with  liability  protection.  To  the  extent 
a  bank  ignores  the  separate  corporate 
existence  of  the  subsidiary,  this  Uability 
protection  is  jeopardized.  We  beUeve 
setting  forth  the  exact  requirements  will 
reduce  regulatory  burden  and  confusion 
as  banks  and  bank  counsel  will  more 
readily  know  what  requirements  are  to 
be  followed. 

Banks  will  be  prohibited  from  buying 
low  quality  assets  from  their 
subsidiaries.  We  received  no  comments 
objecting  to  this  standard.  The  FDIC  has 
taken  the  definition  of  "low  quality 
asset"  from  the  proposal  without 
modification. 

The  revised  regulation  contains 
provisions  addressing  insider 
transactions  and  product  tying.  The 
arm's  length  standard  addresses 
transactions  between  an  insured 
depository  institution  and  its 
subsidiaries.  The  FDIC  is  adding  a 
provision  that  an  arm's  length  standard 
appUes  to  transactions  between  the 
subsidiary  and  insiders  of  the  insured 
depository  institution.  The  revised 
regulation  requires  that  any  transactions 
with  insiders  must  meet  the 
requirements  that  transactions  be  on 
substantially  the  same  terms  and 
conditions  as  generally  available  to 
vmaffiliated  parties.  Banks  engaging  in 
such  transactions  should  retain  proper 
documentation  showing  that  the 
transactions  meet  the  arm's  length 
requirement.  The  FDIC  will  review 
transactions  with  insiders  in  the  normal 
course  of  the  examination  process  and 
take  such  actions  as  may  be  necessary 
and  appropriate  if  problems  arise. 
Questionable  transactions  will  have  to 
be  justified  imder  the  stemdards  of  the 
regulation. 

Comments  were  not  supportive  of  this 
standard.  One  comment  stated  that  the 
new  restriction  is  uimecessary  since 
such  insiders  would  already  be  subject 
to  the  restrictions  set  forth  in  Regulation 
O.  The  FDIC  has  recognized  this  overlap 
by  excluding  transactions  covered  by 
§337.3.  which  implements  many  of  the 
restrictions  contained  in  Regulation  O 
for  insured  state  nonmember  banks.  The 
comment  also  contends  that  if  the 
subsidiary  is  isolated  from  the  bank  as 
would  be  required  by  the  revised 
regulation,  there  should  be  no  need  to 
regulate  transactions  between  bank 
insiders  and  the  ehgible  subsidiary.  The 
FDIC  is  implementing  these  provisions 
in  an  abundance  of  caution.  The 
standard  is  that  insider  transactions 
should  be  on  the  same  terms  and 
conditions  as  those  prevaiUng  at  the 


time  for  comparable  transactions  with 
persons  not  affiliated  with  the  insured 
state  bank.  The  standard  does  not 
prohibit  transactions;  it  merely  sets 
parameters  that  does  not  allow  insiders 
to  engage  in  transactions  that  are  on 
terms  more  favorable  than  those 
available  in  the  market.  Another 
comment  states  that,  for  example,  this 
standard  potentially  would  prohibit  an 
executive  officer  fi-om  participating  in 
an  employee  benefit  program  that 
waives  trustee  fees  for  IRA  accounts  if 
the  assets  of  such  accoimts  are  invested 
in  mutual  funds  distributed  by  a 
securities  firm  affiliate  of  the  bank.  The 
FDIC  is  persuaded  by  this  argument  and 
has  added  an  exception  that  the 
standard  shall  not  prohibit  any 
transaction  made  pursuant  to  a  benefit 
or  compensation  program  that  is  wridely 
available  to  employees  of  the  insured 
state  bank  and  that  does  not  give 
preference  to  any  insider  of  the  insured 
state  bank  over  other  employees  of  the 
insured  state  bank. 

The  proposed  regulation  also 
contained  a  requirement  that  neither  the 
insured  state  bank  nor  the  majority- 
owned  subsidiary  may  require  a 
customer  to  either  buy  a  product  or  use 
a  service  fi-om  the  other  as  a  condition 
of  entering  into  a  transaction.  While  the 
condition  may  duplicate  existing 
standards  under  applicable  law  for 
banks  to  some  extent,  it  is  not  clear  that 
all  circumstances  addressed  by  the 
proposed  condition  are  covered  by  the 
existing  statutory  and  regulatory 
restrictions.  Banks  are  subject  to 
statutory  anti-tying  restrictions  at  12 
U.S.C.  §  1972.  The  CMZC  extends  anti- 
tying  provisions  to  national  bank 
subsidiaries.  See  OCC  Bulletin  95-20. 
The  extension  of  anti-tying  restrictions 
to  savings  and  loan  holding  companies 
and  their  affiUates  in  transactions 
involving  a  savings  association  is 
statutory.  Consequently,  the  OTS  is  not 
authorized  to  exempt  savings  and  loan 
holding  companies  and  their  affiliates 
entirely  from  all  tying  restrictions;  62 
FR  15819. 

The  FDIC  specifically  requested 
public  comment  on  whether  the 
proposed  anti-tying  restriction  was 
appropriate.  The  FDIC  received  five 
comments  opposed  to  the  proposed 
anti-tying  requirement.  One  commenter 
objected  to  the  requirement  on  general 
groxmds.  The  other  four  asserted  that 
statutory  tying  limits  imposed  by 
Congress  in  1970  (12  U.S.C.  1972)  are 
sufficient,  and  that  the  FDIC  should  not 
impose  additional  restrictions  on  tying 
by  bank  subsidiaries.  Of  these,  two 
commenters  were  of  the  view  that 
statutory  tying  limits  are  based  on 
outdated  views  of  banks'  market  power 


and  constitute  a  competitive 
disadvantage  for  banks  which  should 
not  be  compounded  by  the  addition  of 
the  FDIC's  proposed  tying  restriction  for 
real  estate  investment  and  securities 
undervkTiting  subsidiaries.  These 
commenters  also  made  note  of  recent 
FRB  action  (as  discussed  in  the  FDIC's 
preamble  to  the  proposed  rule) 
eliminating  the  FRB's  extension  of  tying 
restrictions  to  bank  holding  companies 
and  their  nonbank  affiliates.  The  FRB 
based  its  action  on  its  experience  that 
bank  holding  companies  and  their 
nonbank  affiliates  do  not  possess  the 
market  power  over  credit  or  other 
unique  competitive  advantages  that 
Congress  assumed  that  banks  enjoyed  in 
1970,  when  Congress  adopted  12  U.S.C. 
1972,  and  nonstatutory  blanket  anti- 
tying  restrictions  are  therefore  not 
justified.  62  FR  9312.  The  commenters 
suggest  the  FDIC  take  a  similar 
approach. 

The  FDIC  is  concerned  that 
opportunities  may  exist  for  abusive 
tying  arrangements.  It  is  this  concern 
whiah  has  caused  the  FDIC  to  include 
particular  tying  restrictions  of  varying 
types  in  its  approval  orders  governing 
real  Estate  investment  activities,  and  in 
its  rules  under  §  337.4  on  securities 
underwriting.  In  the  real  estate  orders, 
the  FDIC  has  typically  prohibited  the 
bank  from  conditioning  an  extension  of 
credit  on  the  borrower's  agreement  to 
alsc-acquire  real  estate  from  the  real 
estate  development  subsidiary.  Under 
§  337.4.  a  barik  could  not  directly  or 
indirectly  condition  an  extension  of 
credit  on  the  borrower's  agreement  to 
contract  with  the  securities  subsidiary 
to  underwrite  or  distribute  the 
borrower's  securities,  or  to  purchase  any 
security  currently  underwritten  by  the 
subsidiary.  The  inclusion  of  these 
conditions  highhghted  the  FDIC's 
concerns  vkrith  these  particular  practices. 
Because  of  the  FDIC's  concern  about  the 
potential  for  abusive  tying  practices, 
and  because  the  tying  restrictions  as 
proposed  are  only  used  to  further 
delineate  the  circumstances  in  which  a 
notice,  rather  than  an  application,  is 
required,  the  FDIC  has  decided  to  adopt 
the  tying  restriction  as  proposed.  Any 
bank  wishing  to  conduct  business  on  a 
basis  difi^erent  than  the  general  rule  set 
out  in  the  tying  restriction  may  submit 
an  apphcation.  Then,  the  FDIC  can 
evaluate  the  arrangement  in  light  of  its 
particular  facts,  including  the 
permissibility  of  the  arrangement  under 
other  appUcable  tying  laws,  its  safety 
and  soundness,  and  what  risk  it  poses 
to  the  fund. 

GoUateralization  requirements.  The 
revised  regulation  provides  that  an 
insured  state  bank  is  prohibited  from 
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making  an  extension  of  credit  to  a 
subsidiary  covered  by  the  investment 
and  transaction  limits  unless  such 
transaction  is  fully-collateralized  at  the 
time  the  bank  makes  the  loan  or 
extension  of  credit.  This  requirement  is 
intended  to  protect  the  bank  in  the 
event  of  a  loan  default.  "Fully 
collateralized"  under  the  regulation 
means  extensions  of  credit  secured  by 
collateral  with  a  market  value  at  the 
time  the  extension  of  credit  is  entered 
into  of  at  least  100  percent  of  the 
extension  of  credit  amount  for 
government  seciuities  or  a  segregated 
deposit  in  a  bank;  110  percent  of  the 
extension  of  credit  amount  for 
municipal  securities;  120  percent  of  the 
extension  of  credit  amount  for  other 
debt  securities;  and  130  percent  of  the 
extension  of  credit  amount  for  other 
securities,  leases  or  other  real  or 
personal  property.  One  comment 
objected  to  the  fact  that  the  FDIC 
proposed  to  use  this  schedule  as 
minimum  guidance.  The  comment 
questions  if  the  FDIC  intends  to  require 
collateral  standards  that  are  more  rigid 
than  those  in  effect  under  section  23A. 
As  stated,  the  FDIC  intends  to  look  to 
the  collateralization  schedule  as 
minimum  guidance,  but  wants  to  retain 
flexibility  in  making  the  determination 
if  additional  collateral  is  necessary. 
Maintaining  flexibility  does  not  mean 
that  the  FDIC  intends  to  impose  harsh 
new  standards;  however,  we  intend  on 
a  case-by-case  basis  to  reserve  the  ability 
to  require  greater  collateral  in  situations 
where  the  risk  potential  is  higher. 

Two  comments  were  received  on  this 
issue.  Both  commenters  beUeve  the 
collateral  requirements  are  urmecessary. 
The  conunents  argue  that  if 
collateralization  were  a  normal  term  of 
the  transaction,  it  would  be  required  by 
the  arms  length  transaction 
requirements.  One  commenter  noted 
that  the  cost  of  the  collateral 
requirements  would  diminish  if  not 
eliminate  the  potential  profit  from  the 
permitted  activity.  The  FDIC 
understands  the  concerns  about  the 
collateral  requirement;  however,  this 
provision  provides  a  higher  level  of 
protection  to  the  insured  state  bank.  If 
there  are  instances  in  which  the 
collateral  requirements  are 
uneconomical,  the  insured  state  bank 
may  use  the  appUcation  procedures  of 
this  regulation  to  request  relief. 
Therefore,  the  FDIC  has  decided  to 
meike  no  change  to  the  collateral 
requirements  of  this  section. 

Capital  requirements.  Under  the 
revised  rule,  a  bank  using  the  notice 
process  to  invest  in  a  subsidiary 
engaging  in  certain  activities  authorized 
by  subpart  A  would  be  required  to 


deduct  its  equity  investment  in  the 
subsidiary  as  well  as  its  pro  rata  share 
of  retained  earnings  of  the  subsidiary 
when  reporting  its  capital  position  on 
the  bank's  consolidated  report  of 
income  and  condition,  in  assessment 
risk  classification  and  for  prompt 
corrective  action  purposes  (except  for 
the  purposes  of  determining  if  an 
institution  is  critically 
undercapitalized).  Such  a  capital 
deduction  may  be  required  as  a 
condition  of  an  order  issued  by  the 
FDIC,  is  required  to  use  the  notice 
procedure  to  request  consent  for  real 
estate  investment  activities  and 
securities  underwriting  and 
distribution,  and  is  required  to  engage 
in  grandfathered  insurance 
underwriting.  The  purpose  of  the 
restriction  is  to  ensure  that  the  bank  has 
sufficient  capital  devoted  to  its  banking 
operations  and  that  it  would  not  be 
adversely  impacted  even  if  its  entire 
investment  in  the  subsidiary  is  lost. 

This  treatment  of  the  bank's 
investment  in  subsidiaries  engaged  in 
activities  not  permissible  for  a  national 
bank  creates  a  regulatory  capital 
standard.  Section  37  of  the  FDI  Act  (12 
U.S.C.  1831n)  generally  requires  that 
accounting  principles  applicable  to 
depository  institutions  for  regulatory 
reporting  purposes  must  be  consistent 
with,  or  not  less  stringent  than,  GAAP. 
The  FDIC  believes  that  this  requirement 
does  not  extend  to  the  Federal  banking 
agencies'  definitions  of  regulatory 
capital.  It  is  well  established  that  the 
calculation  of  regulatory  capital  for 
supervisory  purposes  may  differ  from 
the  measurement  of  equity  capital  for 
financial  reporting  purposes,  and 
section  37  by  its  terms  contemplates  the 
necessity  of  such  differences.  For 
example,  statutory  restrictions  against 
the  recognition  of  goodwdll  for 
regulatory  capital  purposes  may  lead  to 
differences  between  the  reported 
amount  of  equity  capital  and  the 
regulatory  capital  calculation  for  tier 
one  capital.  Other  types  of  intangible 
assets  are  also  subject  to  Hmitations 
under  the  agencies'  regulatory  capital 
rules.  In  addition,  subordinated  debt 
and  the  allowance  for  loan  and  lease 
losses  are  examples  of  items  where  the 
regulatory  reporting  and  the  regulatory 
capital  treatments  differ. 

The  capital  deduction  as  contained  in 
the  revised  regulation  is  not  a  new 
concept  for  the  federal  banking 
regulators.  The  FDIC  has  required  a 
capital  deduction  for  investments  by 
state  nonmember  banks  in  securities 
undervmting  subsidiaries  for  years.  See 
12  CFR  325.5(c).  In  addition,  the  OCC 
recently  endorsed  the  idea  of  deducting 
from  capital  a  national  bank's 


investments  in  certain  types  of 
operating  subsidiaries.  See  12  CFR 
5.34(f)(3)(i),  61  FR  60342.  60377  (Nov. 
27,  1996). 

The  calculation  of  the  amount 
deducted  from  capital  in  this  proposal 
includes  the  bank's  equity  investment  in 
the  subsidiary  as  well  as  the  bank's 
share  of  retained  earnings.  The 
calculation  does  not  require  the 
deduction  of  any  loans  fi-om  the  bank  to 
the  subsidiary  or  the  bank's  investment 
in  the  debt  securities  of  the  subsidiary. 

Several  comments  questioned  the 
capital  deduction  requirement.  One 
commenter  suggested  that  the  FDIC 
should  consider  the  impact  of  this 
provision  on  state  laws,  standards  and 
pohcies.  For  example,  state  loan-to-one 
borrower  restrictions  that  are 
determined  by  the  bank's  capital  level 
may  be  affected.  The  FDIC  is  setting  a 
capital  standard  for  regulatory  purposes. 
The  effect  of  this  standard  on 
limitations  based  on  capital  under  state 
law  depend  on  the  construction  of  state 
laws  and  regulations. 

One  comment  was  supportive  of  the 
capital  deduction  concept  but  also 
encouraged  the  FDIC  to  reconsider 
activities  at  a  future  date  to  determine 
whether  it  is  appropriate  to  ehminate 
this  requirement.  The  FDIC  agrees  with 
this  suggestion  and  will  consider  such 
requests  as  experience  is  gained. 
Affected  institutions  also  have  the 
option  of  applying  to  the  FDIC  and 
setting  forth  their  arguments  why  the 
capital  deduction  is  urmecessary  in 
their  cases. 

One  other  comment  suggests  that  if 
the  FDIC  imposes  the  capital  deduction, 
then  it  is  essential  that  the  deduction  be 
limited  to  the  bank's  investment  in  the 
subsidiaries  and  not  include  retained 
earnings.  The  commenter  contends  that 
this  requirement  would  result  in  the 
bank's  capital  being  adversely  affected 
by  the  subsidiary's  success.  The  FDIC 
does  not  agree  with  this  conclusion.  The 
capital  deduction  required  by  this 
standard  is  a  requirement  for  calculating 
regulatory  capital.  Under  GAAP,  a 
majority-owned  subsidiary  is  fully 
consolidated  with  the  bank  and 
included  in  the  amount  reported  on 
Statements  of  Condition  and  Income  in 
the  Consolidated  Reports  of  Condition 
and  Income.  The  subsidiary's  retained 
earnings  are  incorporated  into  the 
bank's  capital  through  this 
consolidation  process.  The  treatment 
required  by  §  362.4(e)  simply  isolates 
the  capital  used  to  support  the  insured 
state  bank  from  that  supporting  the 
subsidiary  for  regulatory  capital 
purposes.  The  referenced  requirement 
accomplishes  that  goal  by  subtracting 
both  the  bank's  stock  investment  in  the 


Federal  Register / Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations         66311 


subsidiary  and  the  bank's  share  of  the 
subsidiary's  retained  earnings  from  the 
parent  bank's  capital.  This  requirement 
is  not  punitive  as  the  only  amounts 
subtracted  are  those  equity  investments 
already  included  on  the  balance  sheet 
(and  thereby  balance  sheet  capital) 
through  consolidation. 

Other  underwriting  activities.  The 
regulatory  text  does  not  directly  address 
the  underwriting  of  annuities.  The  FDIC 
h£is  opined  that  annuities  are  not  an 
insurance  product  and  are  not  subject  to 
section  240))  and  24(d)(2),  prohibiting 
the  FDIC  from  authorizing  insurance 
undenvriting.  The  FDIC  has  approved 
two  requests  from  insured  state  banks  to 
engage  in  annuity  underwriting 
activities  through  a  majority-owned 
subsidiary.  The  revised  regulation  does 
not  provide  a  notice  procedure  to 
engage  in  such  activities.  No  comment 
was  received  on  this  activity.  The  FDIC 
has  decided  to  continue  handling  such 
requests  on  a  case-by-case  basis  through 
the  applications  procedures  established 
luider  this  regulation. 

Section  362.5    Approvals  Previously 
Granted 

There  are  a  niunber  of  areas  in  which 
,  the  final  rule  differs  in  approach  from 
i  the  current  part  362.  Because  of  these 
differing  approaches,  the  revised 
regulation  contains  a  section  dealing 
with  approvals  previously  granted. 

Insured  state  banks  that  have 
'  previously  received  consent  by  order  or 
notice  from  this  agency  should  not  need 
to  reapply  to  continue  the  activity, 
including  real  estate  investment 
activities,  provided  the  bank  and 
subsidiary,  as  applicable,  continue  to 
comply  with  the  conditions  of  the  order 
of  approval.  It  is  not  the  intent  of  the 
FDIC  to  require  insured  state  banks  to 
request  consent  to  engage  in  an  activity 
which  has  already  been  approved 
previously  by  this  agency.  Section 
362.5(a)  of  the  final  rule  makes  this 
clear. 

One  comment  stated  that  banks  that 
have  previously  received  approval  from 
the  FDIC  should  have  the  option  of 
!  complying  with  the  original  order  or  the 
new  regulation.  The  FDIC  agrees  vfixh 
this  approach.  Because  previously 
granted  approvals  may  contain 
conditions  that  are  different  from  the 
standards  that  are  established  in  this 
proposal,  in  certain  circumstances,  the 
bank  may  elect  to  operate  under  the 
restrictions  of  this  proposal. 
Specifically,  the  b«mk  may  comply  vdth 
I  the  investment  and  transaction 
limitations  between  the  bank  and  its 
subsidiaries  contained  in  §  362.4(d),  the 
I  capital  requirement  limitations  detailed 
in  §  362.4(e),  and  the  subsidiary 


restrictions  as  outlined  in  the  term 
"eligible  subsidiary"  and  contained  in 
§  362.4(c)(2)  in  Heu  of  similar 
requirements  contedned  in  its  approval 
order.  Any  conditions  that  are  specific 
to  a  bank's  situation  and  do  not  fall 
within  the  above  limitations  will 
continue  to  be  effective.  Language  has 
been  added  to  the  final  rule  to  clarify 
that  once  a  bank  elects  to  follow  the 
regulatory  restrictions  instead  of  those 
in  the  approval  order,  the  bank  may  not 
elect  to  revert  to  the  applicable 
conditions  of  the  order. 

An  insured  state  bank  that  has 
received  a  previous  approval  and 
qualifies  for  the  exception  in 
§  362.4(b)(5)(i)  relating  to  real  estate 
investment  activities  that  do  not  exceed 
2  percent  of  the  bank's  tier  one  capital 
may  take  advantage  of  the  exceptions 
contained  in  that  section  wdthout 
further  application  or  notice  to  the 
FDIC.  Additional  regulatory  language 
clarifying  this  point  has  been  added  to 
the  final  rule  in  §  362.5(a). 

The  FDIC  has  also  approved  certain 
activities  through  its  current 
regulations.  Specifically,  the  FDIC  has 
incorporated  and  modified  the 
restrictions  of  §  337.4  in  this  revision. 
The  revised  rule  will  allow  an  insured 
state  nonmember  bank  engaging  in  a 
securities  activity  covered  by 
§  362.4(b)(5)(ii),  which  has  engaged  in 
such  activity  prior  to  this  rule's  effective 
date  in  accordance  with  §  337.4,  to 
continue  those  activities  if  the  bank  and 
its  subsidiary  meet  the  restrictions  of 
§362.4(b)(5)(ii).  (c),  (d),  and  (e).  For 
securities  activity  covered  by 
§  362.4(b)(5){ii),  the  FDIC  intends  that 
these  requirements  replace  the 
restrictions  contained  in  §  337.4. 

The  FDIC  recognizes  that  the 
requirements  of  the  final  rule  differ  from 
the  requirements  of  §  337.4.  Because  the 
transition  from  the  current  §  337.4 
requirements  to  the  new  regulatory 
requirements  may  have  unforeseen 
implementation  problems,  the  bank  and 
its  subsidiary  will  have  one  year  from 
the  effective  date  to  comply  with  new 
restrictions  and  conditions  without 
further  application  or  notice  to  the 
FDIC.  If  Uie  bank  and  its  subsidiary  are 
unable  to  comply  within  the  one-year 
time  period,  the  bank  must  apply  in 
accordance  vn\h  §  362.4(b)(1)  and 
subpart  G  of  part  303  to  continue  with 
the  securities  underwriting  activity. 
Commenters  did  not  object  to  this 
transition  language  and  it  is  being 
implemented  as  proposed. 

The  restrictions  for  engaging  in 
grandfathered  insurance  underwriting 
through  a  subsidiary  have  also  been 
changed  from  the  current  regulation. 
The  current  regulation  prescribes 


disclosures,  requires  that  the  subsidiary 
be  a  bona  fide  subsidiary,  and  requires 
that  the  bank  be  adequately  capitalized 
after  deducting  the  bank's  investment  in 
the  grandfathered  insurance  subsidiary. 
The  revisions  rely  on  disclosures  to 
bank  customers  when  required  by  the 
Interagency  Statement,  require  that  the 
subsidiary  meet  the  requirements  of  an 
ehgible  subsidiary,  and  require  that  the 
bank  be  well-capitalized  after  deducting 
its  investment  in  the  grandfathered 
insiuance  subsidiary.  The  FDIC 
recognizes  that  these  standards  are  not 
the  same  as  previous  requirements,  and 
the  capital  standard  in  particular  is 
more  stringent.  For  grandfathered 
insurance  conducted  at  the  bank  level, 
the  final  rule  also  makes  certain  changes 
from  the  current  rule,  including  the 
requirement  that  the  bank  disclose  the 
separate  nature  of  the  department  to 
insurance  customers.  Section  362.5(b)(2) 
of  the  final  rule  provides  that  an  insured 
state  bank  which  is  engaged  in 
prpviding  insurance  as  principal  may 
continue  that  activity  if  it  complies  with 
the  final  rule  within  90  days  of  the 
effective  date  of  the  regulation.  If  the 
bank  is  ujiable  to  comply  wdth  these 
provisions  setting  forth  the  FDIC's 
guidance  for  conducting  grandfathered 
insurance  activities  in  a  safe  and  sound 
manner,  the  bank  should  submit  a 
notice  to  the  FDIC  concerning  the 
doficiencies. 

Insured  state  banks  that  have 
subsidiaries  that  have  been  operating 
under  the  exceptions  relating  to  owning 
stock  of  a  company  engaged  in  activities 
permissible  for  a  bank  service 
corporation  or  activities  that  are  not  "as 
principal"  in  the  current  regulation  are 
now  subject  to  new  requirements 
including  the  requirement  that  the 
subsidiary  have  at  least  a  control 
interest  in  the  company  conducting  the 
activity.  The  scope  of  authorized 
activities  has  also  been  changed  slightly. 
Any  bank  affected  by  these  changes  will 
have  90  days  to  meet  the  requirements 
of  the  final  rule.  If  the  bank  or  its 
subsidiary  does  not  meet  these 
requirements,  the  bank  must  apply  for 
the  FDIC's  consent.  The  FDIC  does  not 
intend  to  use  this  request  for  consent  as 
a  punitive  measure;  however,  the  FDIC 
would  Uke  to  review  a  bank's 
investment  in  these  equity  securities  of 
companies  that  are  engaged  in  these 
activities.  Comments  did  not  indicate 
any  circiunstance  in  which  this  request 
for  consent  may  be  necessary. 

♦The  FDIC  also  is  requiring  that  an 
insured  state  bank  that  converts  from  a 
savings  association  charter  and  engages 
in  activities  through  a  subsidiary,  even 
if  such  activity  was  permissible  for  a 
subsidiary  of  a  federal  savings 
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association,  shall  make  application  or 
provide  notice,  whichever  applies,  to 
the  FDIC  to  continue  the  activity  unless 
the  activity  and  manner  and  amount  in 
which  the  activity  is  operated  is  one 
that  the  FDIC  has  determined  by 
regulation  does  not  pose  a  significant 
risk  to  the  deposit  insurance  hmd.  Since 
the  statutory  and  regulatory  systems 
developed  for  savings  associations  are 
different  from  the  bank  systems,  the 
FDIC  believes  that  any  institution  that 
converts  its  charter  should  be  subject  to 
the  same  regulatory  requirements  as 
other  institutions  with  the  same  type  of 
charter. 

If,  prior  to  conversion,  the  savings 
association  had  received  approval  from 
the  FDIC  to  continue  through  a 
subsidiary  the  activity  of  a  type  or  in  an 
amount  that  was  not  permissible  for  a 
federal  savings  association,  the 
converted  insured  state  bank  need  not 
reapply  for  consent  provided  the  bank 
and  subsidiary  continue  to  comply  with 
the  terms  of  the  approval  order,  meet  all 
the  conditions  and  restrictions  for  being 
an  ehgible  subsidiary  contained  in 
§  362.4(c)(2),  comply  with  the 
investment  and  transactions  limits  of 
§  362.4(d),  and  meet  the  capital 
requirement  of  §  362.4(e).  If  the 
converted  bank  or  its  subsidiary,  as 
apphcable,  does  not  comply  with  all 
these  requirements,  the  bank  must 
obtain  the  FDIC's  consent  to  continue 
the  activity.  The  FDIC  has  imposed 
these  conditions  to  fill  a  regulatory  gap. 
Savings  associations  and  their  service 
corporations  are  subject  to  regulatory 
standards  of  separation,  the  savings 
association  is  Umited  in  the  amount  it 
may  invest  in  the  service  corporation, 
and  the  savings  association  must  deduct 
its  investment  in  the  service  corporation 
from  its  capital  if  the  service 
corporation  engages  in  activities  that  are 
not  permissible  for  a  national  bank.  The 
eligible  subsidiary  standard,  the 
investment  and  transaction  limits,  and 
the  capital  requirements  replace  these 
standards  once  the  savings  association 
has  converted  its  charter  to  a  bank. 

If  the  bank  does  not  receive  the  FDIC's 
consent  for  its  subsidiary  to  continue  an 
activity,  the  bank  must  divest  its 
nonconforming  investment  in  the 
subsidiary  within  two  years  of  the  date 
of  conversion  either  by  divesting  itself 
of  its  subsidiary  or  by  the  subsidiary 
divesting  itself  of  the  impermissible 
activity.  The  FDIC  did  not  receive 
comment  concerning  these  transition 
issues  for  charter  conversions.  The  final 
rule  adopts  the  language  as  proposed. 


B.  Subpart  B — Safety  and  Soundness 
Rules  Governing  State  Nonmember 
Banks 

Section  362.6    Purpose  and  Scope 

This  subpart,  along  with  the  notice 
and  application  provisions  of  subpart  G 
of  part  303,  applies  to  certain  banking 
practices  that  may  have  adverse  effects 
on  the  safety  and  soimdness  of  insured 
state  nonmember  banks.  The  FDIC 
intends  to  allow  insured  state 
nonmember  banks  and  their  subsidiaries 
to  imdertake  only  safe  and  sound 
activities  and  investments  that  would 
not  present  a  significant  risk  to  the 
deposit  insiuance  fund  and  that  are 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  law.  The 
safety  and  soimdness  standards  of  this 
subpart  apply  to  activities  undertaken 
by  insured  state  nonmember  banks 
through  a  subsidiary  if  those  activities 
are  permissible  for  a  national  bank 
subsidiary  but  that  are  not  permissible 
for  the  national  bank  itself.  This  subpart 
addresses  only  real  estate  investment 
activities  undertaken  through  a 
subsidiary;  however,  the  FDIC  is  issuing 
concurrently  a  notice  of  proposed 
rulemaking  published  elsewhere  in 
today's  Federal  Register  which 
addresses  securities  underwriting  and 
distribution  activities  conducted  by  a 
subsidiary  of  an  insured  state 
nonmember  bank  if  those  activities  are 
permissible  for  a  national  bank  only 
through  a  subsidiary.  The  FDIC  has  a 
long  history  of  considering  the  risks 
from  activities  such  as  real  estate 
investment  and  securities  underwriting 
and  distribution  to  be  unsafe  and 
unsound  for  a  bank  to  undertake 
without  appropriate  safeguards  to 
address  that  risk.  The  FDIC  also 
proposes  a  notice  requirement  for  other 
activities  permissible  for  a  national  bank 
only  through  a  subsidiary. 

Additionally,  this  subpart  sets  forth 
the  standards  that  apply  when  affiliated 
organizations  of  insiu^d  state 
nomnember  banks  that  are  not  affiliated 
with  a  bank  holding  company  conduct 
securities  activities.  The  collective 
business  enterprises  of  these  entities  are 
commonly  described  as  nonbank  bank 
holding  company  affiliates.  The  FDIC 
has  a  long  history  of  considering  the 
risks  from  the  conduct  of  securities 
activities  by  affiliates  of  insured  state 
nonmember  banks  to  be  unsafe  and 
unsoimd  without  appropriate  safeguards 
to  address  those  risks.  This  rule 
incorporates  many  of  the  standards 
ciurently  apphcable  to  these  entities 
through  §  337.4  of  the  FDIC's 
regulations.  This  rule  will  replace 
§  337.4  although  that  section  of  the 
FDIC's  rules  will  not  be  eUminated  until 


the  FDIC  finalizes  its  rule  regarding 
seciurities  activities  of  subsidiaries.  The 
scope  of  this  regulation  is  narrower  than 
§  337.4  due  to  intervening  regulations 
promulgated  by  other  Federal  banking 
agencies  that  render  more 
comprehensive  rules  unnecessary.  In 
addition,  the  FDIC  has  updated  the 
restrictions  and  brought  them  into  hne 
with  modem  views  of  appropriate 
securities  safeguards  between  affiliates 
and  insured  banks. 

Section  362.7    Definitions 

The  definitions  of  "activity", 
"company",  "control",  "equity 
security",  "insured  state  nonmember 
bank",  "real  estate  investment  activity", 
"security",  and  "subsidiary"  apply  as  is 
described  above  in  subpart  A.  These 
definitions  remain  consistent  to  avoid 
confusion  tunong  the  various  subparts  of 
this  regulation. 

This  subpart  introduces  restrictions 
on  activities  of  entities  that  are 
commonly  owned  with  the  insured  state 
bank  by  a  holding  company  that  is  not 
considered  to  be  a  bank  holding 
company  under  the  Bank  Holding 
Company  Act.  Therefore,  for  the 
purposes  of  this  subpart,  "affihate"  is 
defined  as  any  company  that  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controls  or  is  under 
common  control  with  an  insured  state 
nonmember  bank.  The  proposed 
definition  of  the  term  "affihate"  was  not 
intended  to  include  a  subsidiary  of  an 
insured  state  nonmember  bank,  and 
language  expressly  stating  this  has  been 
added  in  the  final  rule  to  clarify  this 
point.  Subsidiaries  of  insured  state 
noiunember  banks  engaged  in  these 
activities  are  already  covered  by 
§  362.4(b)(5)(ii). 

Section  362.8    Restrictions  on 
Activities  of  hisured  State  Nonmember 
Banks 

Real  Estate.  Since  national  banks  are 
generally  prohibited  from  owning  and 
developing  real  estate,  insured  state 
banks  have  been  required  to  apply  to  the 
FDIC  under  section  24  before 
undertaking  or  continuing  such  real 
estate  activities.  The  FDIC  has 
concluded  as  a  result  of  its  experience 
in  reviewing  these  appfications  that 
while  real  estate  investments  generally 
possess  many  risks  that  are  not  readily 
comparable  to  other  equity  investments, 
institutions  may  contain  these  risks  by 
undertaking  real  estate  investments 
within  certain  parameters.  The  FDIC  has 
considered  the  manner  under  which  an 
insured  state  nonmember  bank  may 
imdertake  real  estate  investment 
activities  and  determined  that  insured 
state  nonmember  banks  and  their 
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igubsidiaries  should  generally  meet 
certain  standards  before  engaging  in  real 
estate  investment  activities  that  are  not 
permissible  for  national  banks.  As  a 
ilesult,  the  final  rule  establishes 
Standards  under  which  insured  state 
nonmember  banks  may  participate  in 
real  estate  investment  activities.  These 
standards  address  the  FDIC's  safety  and 
soundness  concerns  with  real  estate 
investment  activities  permissible  for  a 
national  bank  subsidiary  but  not  for  the 
national  bank  itself.  Providing  this 
listing  of  such  standards  will  allow 
insvued  state  nonmember  banks  to 
initiate  investment  activities  with 
knowledge  of  what  the  FDIC  considers 
when  evaluating  the  safety  and 
soundness  of  the  operations  of  the 
institution  and  its  subsidiaries.  This 
rule  simplifies  and  clarifies  the 
Standards  under  which  insured  state 
nonmember  banks  may  conduct  their 
investment  activities  while  providing 
comprehensive  and  flexible  regulation 
of  the  dealings  between  a  bank  and  its 
subsidiaries. 

Certain  standards  under  the 
regulation  also  pertain  to  the  FDIC's 
willingness  to  allow  an  eligible 
institution  to  commence  the  activity 
after  expedited  notice  to  the  FDIC, 
rather  than  a  full  application  process. 
'  Under  the  FDIC's  regulation,  if  eui 
institution  and  its  real  estate  investment 
operations  meet  the  standards 
established,  the  institution  need  only 
file  notice  with  the  FDIC  as  outlined  in 
subpart  G  of  part  303.  However,  if  the 
institution  and  its  operations  do  not 
meet  the  general  standards  set  forth  in 
this  rule,  or  if  the  institution  so  chooses, 
it  may  file  application  with  the  FDIC  for 
the  FDIC's  consent,  in  accordance  vn\h 
procedures  set  out  in  subpart  G  of  part 

303. 

One  commenter  stated  that 
establishing  additional  regulations  on 
insured  state  nonmember  banks  is 
excessive.  Such  banks  are  already 
regulated  by  the  state  in  which  they  are 
domiciled.  The  FDIC  believes  that  the 
risks  associated  with  real  estate 
investment  activities  are  such  that  it 
must  establish  standards  for  the  conduct 
of  that  activity.  The  notice  of  proposed 
rulemaking  contained  an  extensive 
discussion  of  these  risks.  In  addition  to 
the  high  degree  of  market  variability, 
real  estate  markets  are,  for  the  most  part, 
localized;  investments  are  normally  not 
securitized;  financial  information  flow 
is  often  poor;  and  the  market  is 
generally  not  very  liquid.  A  financial 
institution — like  any  other  investor — 
faces  substantial  risks  when  it  takes  an 
equity  position  in  a  real  estate  venture. 
Market  participants  face  a  general  trade- 
off: the  riskier  the  project,  the  higher  the 


required  rate  of  return.  A  key  aspect  of 
that  trade-off  is  the  notion  that  a  riskier 
project  will  entail  a  higher  probability  of 
significant  losses  for  the  investor. 
Assessments  of  the  degree  of  risk  will 
depend  on  factors  affecting  future 
returns  such  as  cyclical  economic 
developments,  technological  advances, 
structural  market  changes,  and  the 
project's  sensitivity  to  financial  market 
changes. 

The  FDIC  recognizes  its  ongoing 
responsibility  to  ensure  the  safe  and 
sound  operation  of  insured  state 
nonmember  banks  and  their 
subsidiaries.  Although  this  subpart 
creates  new  regulation  for  insured  state 
noiunember  banks,  the  FDIC  does  not 
believe  that  this  burden  is  too  great  in 
relation  to  the  risks  of  real  estate 
investment  activities. 

Another  commenter  expressed 
concern  about  consistency  stating  that 
the  unintended  consequence  of  this 
approach  may  result  in  different 
regulatory  treatment  applicable  to 
insured  state  noiunember  banks  as 
opposed  to  national  banks  and  state 
member  banks.  Another  coirunent 
echoes  this  sentiment  stating  that  it  is 
likely  that  national  banks  will  be  subject 
to  case  by  case  restrictions  of  the  OCC 
but  these  restrictions  will  not  carry  the 
weight  and  force  of  those  set  by 
regulation.  The  commenter  recommends 
parallel  treatment  between  national  and 
state  banks.  The  FDIC  does  not  believe 
it  is  in  the  best  interest  of  insured  state 
noiunember  banks  to  automatically 
follow  the  safety  and  soundness 
restrictions  of  an  interpretation,  order, 
circular  or  official  bulletin  issued  by  the 
OCC  regarding  real  estate  investment 
activities  that  are  permissible  for  the 
subsidiary  of  a  national  bank  but  are  not 
permissible  for  a  national  bank  itself. 
The  process  established  in  this  subpart 
gives  insured  state  nonmember  banks 
the  option  to  apply  to  the  FDIC  to 
engage  in  real  estate  investment 
activities  suggesting  whatever  criteria 
the  applicant  believes  to  be  appropriate 
for  the  risk  involved  with  the  activity. 
The  standards  set  forth  in  this 
regulation  allow  applicants  to  use  an 
expedited  notice  procedure.  These 
standards  are  not  absolute  criteria  that 
the  FDIC  cannot  vary.  If  the  FDIC 
adopted  the  regulatory  and  interpretive 
standards  set  by  the  OCC,  insured  state 
nonmember  banks  would  have  no 
flexibility  to  request  variance  from  these 
standards.  The  FDIC  beUeves  that  the 
risks  may  be  different  for  different  real 
estate  investment  activities.  Therefore, 
the  flexible  approach  established  in  this 
regulation  is  important  in  finding 
appropriate  standards  for  the  risks 
presented.  State  nonmember  banks  are 


treated  consistently  with  national  banks 
in  that  each  must  submit  a  request  to 
their  primary  Federal  regulator  to 
engage  in  real  estate  investment 
activities  through  a  subsidiary. 

Another  comment  states  that  the 
regulatory  differences  between  state  and 
national  institutions  harm  the  dual 
banking  system  especially  during  a 
period  of  rapid  interstate  expansion. 
The  FDIC  is  a  strong  supporter  of  the 
dual  banking  system.  For  insured  state 
nonmember  banks  to  compete 
effectively,  the  supervisory  system 
should  be  expeditious  in  its  response  to 
the  industry.  This  regulation  establishes 
prpcedures  in  which  insured  state 
nonmember  banks  may  use  a  notice 
procedure  and  follow  standards 
established  in  this  regulation  or  may  file 
an  application  and  request  variance 
fi-om  these  standards.  The  FDIC  believes 
that  a  system  that  allows  an  insured 
state  nonmember  bank  to  directly 
petition  its  primary  federal  regulator  to 
conduct  real  estate  investment  activities 
in'a  subsidiary  is  more  appropriate  than 
a  situation  in  which  these  activities  of 
insured  state  nonmember  banks  are 
restricted  by  regulations,  orders  and 
interpretations  of  the  OCC. 

Section  362.8(a)  of  the  regulation 
addresses  the  FDIC's  ongoing 
supervisory  concerns  regarding  real 
estate  investment  activities  and  imposes 
procedures  to  address  the  FDIC's 
ciJncems  about  the  safety  and 
soundness  of  these  activities.  Depending 
upon  the  facts,  the  potential  risks 
inherent  in  a  bank  subsidiary's 
involvement  in  real  estate  investment 
activities  may  make  restrictions  and 
limitations  necessary  to  protect  the  bank 
and  ultimately  the  deposit  insurance 
funds  from  losses  associated  with  the 
significant  risks  inherent  in  real  estate 
investment  activities. 

To  address  its  safety  and  soundness 
concerns  about  real  estate  investment 
activities  not  permissible  for  a  national 
bank,  the  FDIC  has  adopted  the  same 
standards  when  insured  state  banks 
conduct  those  real  estate  investment 
activities  regardless  of  whether  those 
real  estate  investment  activities  are 
permissible  for  a  national  bank 
subsidiary.  This  subpart  addresses  the 
impact  on  insured  state  nonmember 
banks  if  the  OCC  were  to  approve 
applications  submitted  by  national 
banks  to  conduct  real  estate  investment 
activities  through  operating 
subsidiaries. 

Unless  the  FDIC  has  previously  given 
its  approval  for  the  bank  to  engage  in 
the  particular  real  estate  investment 
activity  that  is  not  permissible  for  a 
national  bank,  an  insured  state 
nonmember  bank  must  file  a  notice  or 
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application  with  the  FDIC  in  order  to 
directly  or  indirectly  undertake  a  real 
estate  investment  activity,  even  if  the 
real  estate  investment  activity  is 
permissible  for  the  subsidiary  of  a 
national  bank.  To  qualify  for  the  notice 
provision  under  this  new  regulation,  the 
insured  state  nonmember  bank  and  its 
subsidiary  must  meet  the  standards 
estabhshed  in  §  362.4(b)(5](i).  After 
filing  a  notice  as  provided  for  in  subpart 
G  of  part  303  to  which  the  FDIC  does 
not  object,  the  institution  may  then 
proceed  with  its  investment  activities.  If 
the  insured  state  nonmember  bank  and 
its  subsidiary  do  not  meet  the  standards 
established  under  the  rule,  or  if  the 
institution  so  chooses,  an  application 
for  the  FDIC's  consent  may  be  filed 
under  the  procedures  set  out  in  subpart 
G  of  part  303. 

Affiliation  With  Securities 
Companies.  Section  362.8(b)  reflects  the 
FDIC's  longstanding  view  that  an 
unrestricted  affifiation  with  a  securities 
company  may  have  adverse  effects  on 
the  safety  and  soimdness  of  insured 
state  nonmembers  banks.  This  section 
reiterates  the  §  337.4  prohibition  against 
any  affiUation  by  an  insured  state 
noiunember  bank  with  any  company 
that  directly  engages  in  the 
underwriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities 
which  is  not  permissible  for  a  national 
bank  unless  certain  conditions  are  met. 
The  final  rule  permits  the  affihation 
only  if: 

(1)  The  securities  business  of  the 
affiliate  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
this  requirement  shall  not  be  construed 
to  prohibit  the  bank  and  its  affiliate 
from  sharing  the  same  facility  if  the  area 
where  the  affiliate  conducts  retail  sales 
activity  with  the  public  is  physically 
distinct  from  the  routine  deposit  taking 
area  of  the  bank; 

(2)  The  affihate  has  a  chief  executive 
officer  who  is  not  an  employee  of  the 
bank; 

(3)  A  majority  of  the  affiliate's  board 
of  directors  are  not  directors,  officers,  or 
employees  of  the  bank; 

(4)  The  affihate  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  affiliate  that  the  affiUate  is  a  separate 
organization  from  the  bank  and  the 
state-chartered  depository  institution  is 
not  responsible  for  and  does  not 
guarantee  the  obUgations  of  the  affiliate; 

(5)  The  bank  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  their 
participation  in  financing  transactions 


undenvritten  by  an  underwriting 
affihate; 

(6)  The  bank  does  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  an  affiliate 
unless  it  notifies  the  customer  that  the 
entity  underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  an  affihate  of  the  bank; 

(7)  The  bank  does  not  purchase  as 
principal  or  fiduciary  during  the 
existence  of  any  imderwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  affiliate  unless  the  purchase  is 
approved  by  the  bank's  board  of 
directors  before  the  securities  are 
initially  offered  for  sale  to  the  pubUc; 

(8)  The  bank  did  not  condition  any 
extension  of  credit  to  any  company  on 
the  requirement  that  the  company 
contract  with,  or  agree  to  contract  with, 
the  bank's  affihate  to  underwrite  or 
distribute  the  company's  securities; 

(9)  The  bank  did  not  condition  any 
extension  of  credit  or  the  offering  of  any 
service  to  any  person  or  company  on  the 
requirement  that  the  person  or  company 
purchase  any  security  underwritten  or 
distributed  by  the  affiliate;  and 

(10)  The  bank  complies  with  the 
investment  and  transaction  hmitations 
of  §  362.4(d).  These  standards  have  been 
adopted  as  proposed  although  the 
language  of  §  362.8(b)(4)  has  been 
changed  to  be  consistent  with  that 
proposed  in  subpart  A. 

Many  of  the  restrictions  and 
prohibitions  Usted  above  are  contained 
currently  in  §  337.4.  Additionally,  the 
conditions  that  are  imposed,  under 
§  362.4(b)(5)(ii),  on  subsidiaries  which 
engage  in  the  sale,  distribution,  or 
underwriting  of  securities  such  as 
adopting  independent  pohcies  and 
procedures  governing  participation  in 
financing  transactions  undervmtten  by 
an  affiliate,  expressing  opinions  on  the 
advisabihty  of  the  purchase  or  sale  of 
particular  securities,  and  purchasing 
securities  as  principal  or  fiduciary  only 
with  prior  board  approval  have  been 
added.  As  indicated  earlier,  the 
prohibition  against  shared  officers  has 
been  eased  and  now  only  refers  to  the 
chief  executive  officer.  Comments  did 
not  object  to  these  standards  and  they 
are  not  being  adopted  as  proposed. 

As  written,  the  regulation  only 
applies  these  restrictions  to  an  insured 
state  noimiember  bank  affiliated  with  a 
company  not  treated  as  a  bank  holding 
company  pursuant  to  section  4(f)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(f)),  that  directly  engages  in  the 
undenvriting  of  stocks,  bonds, 
debentures,  notes,  or  other  securities 
which  are  not  permissible  for  a  national 
bank.  Other  affiUates  now  covered  by 


the  safeguards  of  §  337.4  would  no 
longer  be  covered  under  the  FDIC's 
regulations.  Other  affiliates  are 
adequately  separated  from  the  banks  by 
the  restrictions  imposed  by  the  FRB. 
Therefore,  the  final  regulation  has  been 
streamlined  to  eliminate  duplicative 
coverage  of  these  affihates. 

Because  of  the  bank/affihate 
relationship  covered  by  this  subpart,  the 
term  "investment"  also  includes  the 
bank's  investment  in  the  equity 
securities  of  the  affiUate.  This  treatment 
is  consistent  with  section  23A.  No 
conmient  was  received  on  this  treatment 
and  the  definition  of  investment  for 
subpart  B  is  adopted  as  proposed. 

Disclosure  provisions  contained  in 
§  337.4  are  not  contained  in  this  rule.  If 
securities  imderwritten,  distributed  or 
sold  by  the  affiliate  are  sold  on  bank 
premises,  are  sold  by  employees  of  the 
bank,  or  are  sold  subject  to  the  bank 
receiving  remimeration  for  the 
transaction,  the  sale  is  covered  by  the 
disclosures  contained  in  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products.  Sales  occurring 
outside  these  parameters  are  not  likely 
to  generate  customer  confusion; 
however,  the  affihate  is  responsible  for 
informing  its  customers  that  the  affihate 
is  a  separate  organization  &t)m  the  bank 
and  the  bank  is  not  responsible  for  and 
does  not  guarantee  the  obhgations  of  the 
affiliate  whenever  confusion  is  hkely  to 
occur. 

C.  Subpart  C — Activities  of  Insured 
State  Savings  Associations 

Section  362.9    Purpose  and  Scope 

The  intent  of  §  362.9  is  to  clarify  that 
the  purpose  and  scope  of  subpart  C  is 
to  ensure  that  activities  and  investments 
undertaken  by  insured  state  savings 
associations  and  their  service 
corporations  do  not  present  a  significant 
risk  to  the  deposit  insurance  funds,  are 
not  unsafe  and  are  not  unsound,  are 
consistent  with  the  purposes  of  federal 
deposit  insurance,  and  are  otherwise 
consistent  vdth  law.  This  subpart, 
together  writh  the  notice  and  appUcation 
procedures  of  subpart  H  of  part  303. 
implements  the  provisions  of  section  28 
of  the  FDI  Act  that  restrict  and  prohibit 
insured  state  savings  associations  and 
their  service  corporations  from  engaging 
in  activities  and  investments  of  a  type 
that  are  not  permissible  for  federal 
savings  associations  and  their  service 
corporations.  The  phrase  "activity 
permissible  for  a  federal  savings 
association"  means  any  activity 
authorized  for  federal  savings 
associations  imder  any  statute  including 
the  Home  Owners  Loan  Act  (HOLA).  as 
well  as  activities  recognized  as 


associations 


savings  assc 
or  conduct  i 
authorized  ( 
either  feden 
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permissible  for  a  federal  savings 
association  in  regulations,  official  thrift 
bulletins,  orders  or  written 
interpretations  issued  by  the  OTS,  or  its 
predecessor,  the  Federal  Home  Loan 
Bank  Board. 

Regarding  insured  state  savings 
associations,  this  subpart  governs  only 
activities  conducted  "as  principal"  and 
therefore  does  not  govern  activities 
conducted  as  agent  for  a  customer, 
conducted  in  a  brokerage,  custodial, 
advisory,  or  administrative  capacity, 
conducted  as  trustee,  or  conducted  in 
any  substantially  similar  capacity.  In  the 
final  rule,  the  FDIC  has  added  a  list  of 
examples  of  what  types  of  activities  are 
not  "as  principal."  This  change  is 
consistent  with  the  addition  of  such 
material  to  the  purpose  and  scope 
section  of  subpart  A.  However,  this 
subpart  covers  all  activities  regardless  of 
whether  conducted  "as  principal"  or  in 
another  capacity  at  the  service 
corporation  level.  This  subpart  does  not 
restrict  any  interest  in  real  estate  in 
which  the  real  property  is  (a)  used  or 
intended  in  good  faith  to  be  used  within 
a  reasonable  time  by  an  insured  state 
savings  association  or  its  service 
corporations  as  offices  or  related 
facilities  for  the  conduct  of  its  business 
or  futvire  expansion  of  its  business  or  (b) 
used  as  public  welfare  investments  of  a 
type  and  in  an  amount  permissible  for 
federal  savings  associations.  Equity 
investments  acquired  in  connection 
with  debts  previously  contracted  that 
are  held  within  the  shorter  of  the  time 
limits  prescribed  by  state  or  federal  law 
are  not  subject  to  the  Umitations  of  this 
subpart. 

The  FDIC  intends  to  allow  insured 
state  savings  associations  and  their 
service  corporations  to  undertake  only 
safe  and  sound  activities  and 
investments  that  do  not  present  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
savings  association  to  make  investments 
or  conduct  activities  that  are  not 
authorized  or  that  are  prohibited  by 
either  federal  or  state  law. 

Section  362.10    Definitions 

Section  362.10  of  the  final  regulation 
contains  the  definitions  used  in  this 
subpart.  Rather  than  repeating  terms 
defined  in  subpart  A,  the  definitions 
contained  in  §  362.2  are  incorporated 
into  subpart  C  by  reference.  Included  in 
the  definitions  are  most  of  the  terms 
currently  defined  in  subpart  G  of  Part 
303,  effective  October  1, 1998,  (formerly 
§303.13)  of  the  FDIC's  regulations.  The 
proposed  rule  made  editing  changes 


primarily  to  enhance  clarity  without 
changing  the  meaning.  However,  certain 
changes  were  made  to  alter  the  meaning 
of  the  terras  and  these  changes  are 
identified  in  this  discussion.  The  final 
rule  adopts  the  proposed  definitions 
without  further  change. 

The  terms  "corporate  debt  securities 
not  of  investment  grade"  and  "qualified 
affiliate"  have  been  directly  imported 
into  subpart  C  fitjm  subpart  G 
(§  303.141)  without  substantive  change. 
Substantially  the  same  "control"  and 
"equity  security"  definitions  are 
incorporated  by  reference  to  subpart  A. 
The  last  sentence  of  the  current  "equity 
security"  definition,  which  excludes 
equity  securities  acquired  through 
foreclosiu*  or  settlement  in  lieu  of 
foreclosure,  was  deleted  for  the  same 
reason  that  similar  language  was  deleted 
from  several  definitions  in  subpart  A. 
Language  is  now  included  in  the 
plupose  and  scope  paragraph  explaining 
that  equity  investments  acquired 
through  such  actions  are  not  subject  to 
the  regulation.  No  substantive  change 
from  current  rules  is  intended  by  this 
modification. 

Consistent  with  the  proposal, 
modified  versions  of  "activity",  "equity 
investment",  "significant  risk  to  the 
fund",  and  "subsidiary"  were  also 
carried  forward  by  reference  to  subpart 
A.  As  proposed,  the  definition  of 
activity  was  expanded  to  encompass  all 
activities  including  acquiring  or 
retaining  equity  investments.  This 
change  was  made  to  conform  the 
"activity"  definition  used  in  the 
regulation  to  that  provided  in  the 
governing  statutes.  Both  sections  24  and 
28  of  the  FDI  Act  define  activity  to 
include  acquiring  or  retaining  any 
investment.  Sections  of  this  part 
governing  activities  other  than  acquiring 
or  retaining  equity  investments  include 
statements  specifically  excluding  the 
activity  of  acquiring  or  retaining  equity 
investments. 

Consistent  with  the  proposal,  the 
"equity  investment"  definition  was 
modified  to  better  identify  its 
components.  The  definition  includes 
any  ownership  interest  in  any  company. 
This  change  was  made  to  clarify  that 
ownership  interests  in  limited  liability 
companies,  business  trusts,  associations, 
joint  ventures  and  other  entities 
separately  defined  as  a  "company"  are 
considered  equity  investments. 
Additionally,  as  proposed,  the 
definition  was  expanded  to  include  any 
membership  interest  that  includes  a 
voting  right  in  any  company,  and  a 
sentence  was  added  excluding  from  the 
definition  any  of  the  identified  items 
when  taken  as  security  for  a  loan.  The 
intended  effect  of  these  changes  is  not 


to  broaden  the  scope  of  the  regulation, 
but  instead  to  clarify  the  FDIC's  position 
that  such  investments  are  all  considered 
equity  investments  notwithstanding  the 
form  of  business  organization. 

Consistent  with  the  proposal,  the 
definition  of  "significant  risk"  was 
effectively  retitled  "significant  risk  to 
the  fund"  by  the  reference  to  subpart  A. 
As  proposed,  a  second  sentence  was 
added  to  the  definition  explaining  that 
a  significant  risk  to  the  fund  may  be 
present  either  when  an  activity  or  an 
equity  investment  contributes  or  may 
contribute  to  the  decline  in  condition  of 
a  particular  state-chartered  depository 
institution  or  when  a  type  of  activity  or 
equity  investment  is  found  by  the  FDIC 
to  contribute  or  potentially  contribute  to 
the  deterioration  of  the  overall 
con.dition  of  the  banking  system.  This 
sentence  is  intended  to  elaborate  on  the 
FDIC's  position  that  the  absolute  size  of 
a  projected  loss  in  comparison  to  the 
deposit  insurance  funds  is  not 
determinative  of  the  issue.  Additionally, 
it  clarifies  the  FDIC's  position  that  risk 
to  the  fund  may  be  present  even  if  a 
particular  activity  or  investment  may 
not  result  in  the  imminent  failure  of  an 
institution.  The  FDIC  received  four 
comments  addressing  this  definition 
which  are  detailed  in  the  discussion  of 
the  applicable  definition  in  subpart  A. 

With  the  exception  of  substituting  the 
separately  defined  term  "company"  for 
the  list  of  entities  such  as  corporations, 
business  trusts,  associations,  and  joint 
ventures  currently  in  the  "subsidiary" 
definition,  the  final  rule  makes  little 
change  from  the  current  definition.  It  is 
noted  that  Umited  liabiUty  companies 
are  now  included  in  the  company 
definition  and,  by  extension,  are 
included  in  the  subsidiary  definition. 
The  only  other  change  from  current 
rules  is  that  in  the  definition  of 
subsidiary,  the  exclusion  of  "insured 
depository  institutions"  for  purposes  of 
§  303.146  (as  effective  October  1,  1998, 
formerly  §  303.13(f))  has  been  moved  to 
the  purpose  and  scope  section  of 
proposed  subpart  D.  No  substantive 
changes  are  intended  by  these 
modifications.  The  FDIC  received  no 
comments  on  these  definitions  which 
are  adopted  as  proposed. 

While  proposed  subpart  C  retained 
substantially  the  same  "service 
corporation"  definition  as  the  current 
rule,  the  proposal  deleted  the  word 
"only"  &t)m  the  phrase  "available  for 
piut:hase  only  by  savings  associations". 
This  change  was  intended  to  make  it 
clear  that  a  service  corporation  of  an 
insured  state  savings  association  may 
invest  in  lower-tier  service  corporations 
if  allowed  by  this  part  or  FDIC  order, 
and  it  is  consistent  with  the  recently 
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amended  part  559  of  the  OTS' 
regulations  (12  CFR  part  559).  The 
change  was  not  intended  to  alter  the 
nature  of  the  requirements  governing 
the  savings  association's  equity 
investment  in  the  first-tier  service 
corporation.  No  comments  were 
received  on  this  change  and  the  final 
rule  adopts  it  as  proposed. 

As  in  subpart  A  and  consistent  with 
the  proposal,  the  definition  of  "equity 
interest  in  real  estate"  was  deleted  in 
the  final  regulation.  The  exceptions 
detailed  in  §  303.141(e)  (as  effective 
October  1,  1998.  formerly  §  303.13(a)(5)) 
of  the  current  definition  were  moved  to 
the  purpose  and  scope  paragraph.  As  a 
result,  readers  are  now  informed  that 
these  excepted  real  estate  investments 
are  not  subject  to  this  regulation.  The 
FDIC  believes  that  the  remaining 
content  of  the  current  definition  fails  to 
provide  any  meaningful  clarity  or 
understanding.  Therefore,  the  FDIC  will 
instead  rely  on  the  "equity  investment" 
definition  to  include  relevant  real  estate 
investments.  A  related  change  was  made 
to  the  "equity  investment"  definition  by 
deleting  the  reference  to  "equity  interest 
in  real  estate"  and  replacing  it  wdth 
language  to  include  any  interest  in  real 
estate  (excluding  real  estate  that  is  not 
within  the  scope  of  this  part).  No 
substantive  changes  are  intended  by 
these  modifications. 

Consistent  with  the  proposal,  a 
definition  for  the  term  "insured  state 
savings  association"  is  added  to  the 
final  rule.  Because  this  term  is  not 
explicitly  defined  in  section  3  of  the  FDI 
Act,  this  definition  was  added  to  ensure 
readers  clearly  understand  that  an 
insured  state  savings  association  means 
any  state  chartered  savings  association 
insured  by  the  FDIC. 

Other  terms  that  were  previously 
imdefined,  but  that  are  added  by  the 
general  incorporation  of  the  definitions 
in  subpart  A  should  not  result  in  any 
substantive  changes  to  the  meanings  of 
those  terms  as  currently  used  in  subpart 
G  of  part  303.  effective  October  1,  1998. 
(formerly  §  303.13)  of  the  FDIC's 
regulations. 

Section  362.11    Activities  of  Insured 
State  Savings  Associations 

Equity  investment  prohibition. 
Section  362.11(a)(1)  of  the  final 
regulation  replaces  the  provisions  of 
§  303.144(a)  (as  effective  October  1, 
1998,  formerly  §303. 13(d))  of  the  FDIC's 
current  regxilations  and  restates  the 
statutory  prohibition  preventing  insured 
-State  savings  associations  from  making 
or  retaining  any  equity  investment  of  a 
type,  or  in  an  amount,  not  permissible 
for  a  federal  savings  association.  The 
prohibition  does  not  apply  if  the 


statutory  exception  (restated  in  the 
current  regulation  and  ceirried  forward 
in  the  proposal)  contained  in  section  28 
of  the  FDI  Act  applies.  With  the 
exception  of  deleting  items  no  longer 
applicable  due  to  the  passage  of  time, 
this  provision  is  retained  as  currently  in 
effect  without  any  substantive  changes. 

Exception  for  service  corporations. 
The  final  regulation  retains  the 
exception  now  in  §  303.144(b)  (as 
effective  October  1,  1998,  formerly 
§  303.13(d)(2))  which  allows 
investments  in  service  corporations  as 
currently  in  effect  without  any 
substantive  change.  However,  consistent 
with  the  proposal,  the  FDIC  has 
modified  the  language  of  this  section 
using  a  structure  paralleling  that  found 
in  proposed  subpart  A  permitting 
insured  state  banks  to  invest  in 
majority-owned  subsidiaries.  Similar  to 
the  treatment  accorded  insured  state 
banks,  an  insured  state  savings 
association  must  meet  and  continue  to 
be  in  compliance  with  the  capital 
requirements  prescribed  by  the 
appropriate  federal  banking  agency  and 
the  FDIC  must  determine  that  the 
activities  to  be  conducted  by  the  service 
corporation  do  not  present  a  significant 
risk  to  the  relevant  deposit  insurance 
fund.  However,  unlike  the  treatment 
accorded  banks,  the  FDIC  must  also 
determine  that  the  amount  of  the 
investment  does  not  present  a 
significant  risk  to  the  relevant  deposit 
insurance  fund.  The  criteria  identified 
in  the  preceding  sentences  are  derived 
directly  from  the  imderlying  statutory 
language.  For  an  insured  state  savings 
association  to  invest  in  service 
corporations  engaging  in  activities  that 
are  not  permissible  for  a  service 
corporation  of  a  federal  savings 
association,  the  service  corporation 
must  be  engaging  in  activities  or 
acquiring  and  retaining  investments 
described  in  §  362.12(b)  as  regulatory 
exceptions  to  the  general  prohibition. 

We  moved  language  currently  in 
§  303.144(b)(2)  (as  effective  October  1, 
1998,  formerly  §  303.13(d))  concerning 
the  filing  of  applications  to  acquire  an 
equity  investment  in  a  service 
corporation  to  §  303.141  of  the  amended 
subpart  H  of  part  303. 

Activities  other  than  equity 
investn^ents.  Section  362.11(b)  of  the 
final  regulation  replaces  the  sections 
now  found  at  §§  303.142,  303.143  and 
303.144  (as  effective  October  1,  1998, 
formerly  §§  303.13(b),  303.13(c),  and 
303.13(e).  respectively)  of  the  FDIC's 
regulations.  As  proposed,  some  portions 
of  the  existing  sections  have  been 
eliminated  because  they  are  no  longer 
necessary  due  to  the  passage  of  time, 
and  other  portions  have  been  edited  and 


reformatted  in  a  manner  consistent  with 
the  corresponding  sections  of  subpart  A. 
Language  currently  in  the  referenced 
sections  of  part  303  concerning  notices 
and  applications  has  been  edited, 
reformatted,  and  moved  to  the  amended 
subpart  H  of  part  303. 

Prohibited  activities.  Section 
362.11(b)(1)  of  the  final  regulation 
restates  the  statutory  prohibition  that 
insured  state  savings  associations  may 
not  directly  engage  as  principal  in  any 
activity  of  a  type,  or  in  an  amount,  that 
is  not  permissible  for  a  federal  savings 
association  unless  the  activity  meets  a 
statutory  or  regulatory  exception. 
Similar  to  language  found  in  subpart  A 
for  insured  state  banks,  the  proposed 
rule  added  language  to  clarify  that  this 
prohibition  does  not  supersede  the 
equity  investment  exception  of 
§  362.11(a)(2).  The  FDIC  added  this 
language  because  acquiring  or  retaining 
any  investment  is  defined  as  an  activity. 
The  language  has  been  adopted  in  the 
final  rule  without  change  from  the 
proposal. 

Tne  statutory  prohibition  preventing 
state  and  federal  savings  associations 
fi-om  directly,  or  indirectly  through  a 
subsidiary  (other  than  a  subsidiary  that 
is  a  qualified  affiliate),  acquiring  or 
retaining  any  corporate  debt  that  is  not 
of  investment  grade  after  August  9, 
1989,  is  also  carried  forward  from  what 
is  now  §  303.145  (as  effective  October  1, 
1998,  formerly  §  303.13(e))  of  the  FDIC's 
regulations.  However,  consistent  with 
the  proposal,  the  §  303.145  requirement 
was  deleted.  The  referenced  section 
required  savings  institutions  to  file 
divestiture  plans  concerning  corporate 
debt  that  was  not  of  investment  grade 
and  that  was  held  in  a  capacity  other 
than  through  a  qualified  affiliate. 
Divestiture  was  required  by  no  later 
than  July  1,  1994,  rendering  that 
provision  unnecessary  due  to  the 
passage  of  time. 

Exceptions  to  the  other  activities 
prohibition.  The  statutory  exception  to 
the  other  activities  prohibition 
contained  in  section  28  of  the  FDI  Act 
continues  to  function  in  a  manner 
similar  to  the  relevant  provisions  of 
what  is  now  found  in  subpart  H  of  part 
303.  The  regulation  continues  to  permit 
an  insured  state  savings  association  to 
retain  any  asset  (including  a 
nonresidential  real  estate  loan)  acquired 
prior  to  August  9, 1989.  However, 
corporate  debt  seciu^ities  that  are  not  of 
investment  grade  may  only  be 
purchased  or  held  by  a  qualified 
affiliate.  Whether  or  not  the  security  is 
of  investment  grade  is  measured  only  at 
the  time  of  acquisition. 

Additionally,  the  FDIC  has  provided 
regulatory  exceptions  to  the  other 
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sistent  with 
»f  subpart  A. 


activities  prohibition.  The  first 
exception  retains  the  application 
process  now  found  at  §  303.142  (as 
effective  October  1,  1998,  formerly 
§§  303.13(b)(1))  and  provides  insured 
state  savings  associations  with  the 
option  of  applying  to  the  FDIC  for 
approval  to  engage  in  an  activity  of  a 
type  that  is  not  permissible  for  a  federal 
savings  association.  Additionally,  the 
notice  process  ciurently  found  at 
§  303.143  (as  effective  October  1,  1998, 
formerly  §  303.13(c)(1))  is  carried 
forward  for  insured  state  savings 
associations  that  want  to  engage  in 
activities  of  a  type  permissible  for  a 
federal  savings  association,  but  in  an 
amoimt  exceeding  that  permissible  for 
federal  savings  associations.  The  final 
regulation  adds  a  regulatory  exception 
enabling  insured  state  savings 
associations  to  acquire  and  retain 
adjustable  rate,  money  market  preferred 
stock,  and  instruments  determined  by 
the  FDIC  to  have  similar  characteristics 
without  submitting  an  application  to  the 
FDIC  if  the  acquisition  is  done  within 
theprescribed  limits. 

The  final  regulation  deletes  a 
proposed  exception  that  would  have 
allowed  an  insured  state  savings 
association  to  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
federal  savings  association  provided 
that  the  FRB  has  found  the  activity  to  be 
closely  related  to  banking  pursuant  to 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)).  Upon  hulher 
analysis,  the  FDIC  determined  that  this 
exception  would  have  Uttle  utility 
because  most  of  the  activities  authorized 
by  the  FRB  under  the  referenced 
authority  are  already  permissible  for 
federal  savings  associations  or  are 
otherwise  addressed  in  this  regulation. 
In  the  preamble  to  the  proposal,  the 
FDIC  requested  comment  from  savings 
associations  on  whether  the  proposed 
standard  was  appropriate  and 
beneficial.  The  FDIC  received  only  one 
comment,  indicating  that  state  savings 
associations  were  generally  unaware  of 
what  is  authorized  by  the  4(c)(8)  list  and 
that  the  FDIC  should  be  more  specific. 
The  FDIC  has  decided  to  eliminate  the 
reference  and  specifically  address  those 
activities  that  are  allowed.  The 
elimination  of  this  proposed  authority  is 
consistent  with  the  FDIC's  elimination 
of  the  corresponding  authority  for  state 
banks  in  subpart  A. 

Consent  obtained  through 
application.  Section  28  prohibits 
insured  state  savings  associations  fi-om 
directly  engaging  in  activities  of  a  type 
or  in  an  amount  not  permissible  for  a 
federal  savings  association  unless:  (1) 
The  association  meets  and  continues  to 
meet  the  capital  standards  prescribed  by 


the  appropriate  federal  financial 
institution  regulator;  and  (2)  the  FDIC 
determines  that  conducting  the  activity 
in  the  additional  amoimt  will  not 
present  a  significant  risk  to  the  relevant 
deposit  insurance  fund.  Section 
362.11(b)(2)(i)  establishes  an  application 
option  for  savings  associations  that  meet 
the  relevant  capital  standards  and  that 
seek  the  FDIC's  consent  to  engage  in 
activities  that  eire  otherwise  prohibited. 
The  substance  of  this  process  is 
unchanged  from  the  relevant  sections  of 
part  303  of  the  FDIC's  current 
regulations.  The  regulation  is  being 
adopted  vtdthout  change  from  its 
proposed  form. 

Nonresidential  realty  loans 
permissible  for  a  federal  savings 
association  conducted  in  an  amount  not 
permissible.  Consistent  with  the 
proposal,  the  final  regulation  carries 
forward  and  modifies  the  provision  now 
found  at  §  303.142  (as  effective  October 
1, 1998,  formerly  §303. 13(b)(1))  of  this 
chapter  requiring  an  insured  state 
savings  association  that  wants  to  hold 
nonresidential  real  estate  loans  in  an 
amount  exceeding  the  Umits  described 
in  section  5(c)(2)(B)  of  HOLA  (12  U.S.C. 
1464  (c)(2)(B))  to  apply  for  the  FDIC's 
consent.  Unlike  the  current  regulation, 
the  final  regulation  enables  the  insured 
state  savings  association  to  submit  a 
notice  to  seek  the  FDIC's  approval 
instead  of  an  application.  This  change  is 
nonsubstantive  and  is  made  to  expedite 
the  process  for  insured  state  savings 
associations  wanting  to  exceed  the 
referenced  limits.  None  of  the  comments 
submitted  addressed  this  change. 

Acquiring  and  retaining  adjustable 
rate  and  money  market  preferred  stock. 
The  final  regulation  extends  to  insiu^d 
state  savings  associations  a  revised 
version  of  the  proposed  regulatory 
exception  allowing  an  insured  state 
bank  to  invest  in  up  to  15  percent  of  its 
tier  one  capital  in  adjustable  rate 
preferred  stock  and  money  market 
(auction  rate)  preferred  stock  without 
filing  an  appUcation  with  the  FDIC.  By 
statute,  however,  insiued  savings 
associations  are  restricted  in  their 
ability  to  purchase  debt  that  is  not  of 
investment  grade.  This  regulatory 
exception  does  not  override  that 
statutory  prohibition  and  any 
instruments  purchased  must  comply 
with  that  statutory  constraint. 
Additionally,  this  exception  is  only 
extended  to  savings  associations 
meeting  and  continuing  to  meet  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  financial 
institution  regulator. 

When  this  regulatory  exception  was 
adopted  for  insured  state  banks  in  1992, 
the  FDIC  found  that  adjustable  rate 


preferred  stock  and  money  market  ■ 
(auction  rate)  preferred  stock  were 
essentially  substitutes  for  money  market 
investments  such  as  commercial  paper 
and  that  their  characteristics  are  closer 
to  debt  thfm  to  equity  securities. 
Therefore,  money  market  preferred 
stock  and  adjustable  rate  preferred  stock 
were  excluded  fi-om  the  definition  of 
equity  security.  As  a  result,  these 
investments  are  not  subject  to  the  equity 
investment  prohibitions  of  the  statute 
and  the  regulation,  and  they  are 
considered  an  "other  activity"  for  the 
purposes  of  this  regulation. 

Tnis  exception  focuses  on  two 
categories  of  preferred  stock.  This  first 
category,  adjustable  rate  preferred  stock 
refers  to  shares  where  dividends  are 
established  by  contract  through  the  use 
of  a  formula  based  on  Treasury  rates  or 
some  other  readily  available  interest  rate 
levels.  Money  market  preferred  stock 
refers  to  those  issues  where  dividends 
are  estabUshed  through  a  periodic 
auction  process  that  establishes  yields 
in  relation  to  short  term  rates  paid  on 
commercial  paper  issued  by  the  same  or 
a  similar  company.  The  credit  quahty  of 
the  issuer  determines  the  value  of  the 
security,  and  money  market  preferred 
shares  are  sold  at  auction. 

The  FDIC  continues  to  bebeve  that  the 
activity  of  investing  up  to  1 5  percent  of 
an  institution's  tier  one  capital  in  the 
referenced  instruments  does  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  Furthermore, 
the  FDIC  beUeves  the  same  funding 
option  should  be  available  to  insured 
state  savings  associations  and  extends  a 
similar  exception  to  savings  associations 
subject  to  the  same  revised  limits. 

Additionally,  Uke  a  similar  provision 
in  subpart  A,  the  final  regulation  allows 
the  state  savings  associations  to  acquire 
and  retain  other  instruments  of  a  type 
determined  by  the  FDIC  to  have  the 
character  of  debt  securities  provided  the 
instruments  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds.  A  recent  example  of  such  an 
instrument  is  trust  preferred  stock.  Trust 
preferred  stock  is  a  hybrid  instnmient 
possessing  characteristics  typically 
associated  with  debt  obligations.  Trust 
preferred  securities  are  issued  by  an 
issuer  trust  that  uses  the  proceeds  to 
purchase  subordinated  deferrable 
interest  debentures  in  a  corporation. 
The  corporation  guarantees  the 
obligations  of  the  issuer  trust  and  agrees 
to  indemnify  third  parties  for  other 
expenses  and  liabilities  incurred  by  the 
issuer  trust.  Taken  together,  the 
debentures,  guarantee,  and  expense 
mdemnity  agreement  constitute  a  full, 
irrevocable,  and  unconditional 
guarantee  of  the  obligations  of  the  issuer 
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trust  by  the  issuer  corporation.  With  the 
exception  of  credit  risk,  investors  in 
trust  preferred  stock  are  protected  from 
changes  in  the  value  of  the  instruments. 
Like  investors  in  debt  securities,  trust 
preferred  stock  investors  do  not  share 
any  appreciation  in  the  value  of  the 
issuer  and  have  no  voting  rights  in  the 
management  or  ordinary  course  of 
business  of  the  issuer.  Additionally, 
trust  preferred  stock  is  not  perpetual 
and  distributions  on  the  stock  resemble 
the  periodic  interest  payments  on  debt. 
In  essence,  such  investments  are 
functionally  equivalent  to  investments 
in  the  underlying  debentures. 
Investments  in  such  instruments  are 
aggregated  with  investments  in 
adjustable  rate  and  money  market 
preferred  stock  for  purposes  of  applying 
the  limit  of  15  percent  of  tier  one 
capital. 

Guarantee  activities.  When  drafting 
the  proposal,  the  FDIC  considered 
adding  an  exception  for  guarantee 
activities  including  credit  card 
guarantee  programs  and  comparable 
arrangements  that  would  have  been 
similar  to  that  which  we  proposed  to 
delete  from  subpart  A.  These  programs 
typically  involve  a  situation  where  an 
institution  guarantees  the  credit 
obligations  of  its  retail  customers. 
Although  the  FDIC  continues  to  beUeve 
that  these  activities  present  no 
significant  risk  to  the  deposit  insurance 
funds,  the  FDIC  proposed  deleting  this 
activity  from  subpart  A  because  it  was 
determined  that  national  banks,  and 
therefore  insured  state  banks,  may 
already  engage  in  the  activities.  The 
FDIC  determined  that  federal  savings 
associations,  and  by  extension  insured 
state  savings  associations,  may  engage 
in  these  activities  as  well.  The  FDIC 
received  no  comments  advocating  the 
addition  of  an  exception  for  these 
activities  and,  as  a  result,  no  exception 
was  crafted. 

Section  362.12     Service  Corporations  of 
Insured  State  Savings  Associations 

Section  362.12  of  the  final  regulation 
governs  the  activities  of  service 
corporations  of  insured  state  savings 
associations  and  generally  replaces  what 
is  now  found  at  §  303.144(b)  (as 
effective  October  1,  1998,  formerly 
§  303.13(d)(2))  of  the  FDIC's  regulations. 
The  section  reorganizes  the  substance  of 
the  current  regulation  and  consolidates 
all  provisions  concerning  the  activities 
of  service  corporations  into  the  same 
section.  Language  currently  in 
§  303.144(b)  (as  effective  October  1, 
1998,  formerly  §303. 13(d)(2)) 
concerning  applications  was  revised 
and  moved  to  §§  303.141  and  303.142  of 
subpart  H  of  part  303.  Additionally,  the 


FDIC  extended  several  regulatory 
exceptions  closely  resembling  similar 
exceptions  provided  to  subsidiaries  of 
insured  state  banks  in  subpart  A  of  this 
final  regulation.  The  FDIC  notes  that  if 
the  service  corporation  is  a  new 
subsidiary  or  is  a  subsidiary  conducting 
a  new  activity,  all  of  the  exceptions  in 
§  362.12  remain  subject  to  the  notice 
provisions  contained  in  section  18(m)  of 
the  FDI  Act  which  are  now  being 
implemented  in  subpart  D  of  this 
regulation. 

General  prohibition.  A  service 
corporation  of  an  insured  state  savings 
association  may  not  engage  in  any 
activity  that  is  not  permissible  for  a 
service  corporation  of  a  federal  savings 
association  unless  the  savings 
association  submits  an  application  and 
receives  the  FDIC's  consent  or  the 
activity  qualifies  for  a  regulatory 
exception.  This  provision  does  not 
represent  a  substantive  change  from  the 
current  regidation.  The  regulatory 
language  implementing  this  prohibition 
has  been  separated  from  the  restrictions 
in  §  362.11  prohibiting  an  insured  state 
savings  association  from  directly 
engaging  in  activities  which  are  not 
permissible  for  a  federal  savings 
association.  By  separating  the  savings 
association's  activities  and  those  of  a 
service  corporation.  §  362.12  deals 
exclusively  with  activities  that  may  be 
conducted  by  a  service  corporation  of  an 
insured  state  savings  association. 

Consent  obtained  through 
application.  Consistent  with  the 
proposal,  the  final  regulation  continues 
to  allow  insured  state  savings 
associations  to  submit  applications 
seeking  the  FDIC's  consent  to  engage  in 
activities  through  a  service  corporation 
that  are  otherwise  prohibited.  Section 
362.12(b)(1)  carries  forward  the 
substance  of  the  application  option  in 
§  303.144(b)  (as  effective  October  1, 
1998,  formerly  §  303.13(d)(2))  of  the 
FDIC's  current  regulations.  Approval 
will  be  granted  only  if:  (1)  The  savings 
association  m^ets  and  continues  to  meet 
the  applicable  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency;  and  (2)  the  FDIC 
determines  that  conducting  the  activity 
in  the  requested  amount  will  not 
present  a  significant  risk  to  the  relevant 
deposit  insurance  fund. 

Service  corporations  conducting 
unrestricted  activities. 

The  FDIC  has  found  that  it  is  not  a 
significant  risk  to  the  deposit  insurance 
fund  if  a  service  corporation  engages  in 
certain  activities  as  long  as  the  insured 
state  savings  association  continues  to 
meet  the  appUcable  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency.  One  of  these  activities. 


authorized  by  §  362.12(b)(2)(i)  of  the 
final  rule,  is  owning  a  control  interest  in 
a  company  that  engages  in  securities 
activities  authorized  by  §  362.12(b)(4), 
provided  the  activity  is  conducted 
pursuant  to  the  limitations  and 
requirements  of  §  362.12(b)(4). 
including  the  requirement  that  the 
insured  state  savings  association  files  a 
notice  with  the  FDIC  to  which  the  FDIC 
does  not  object.  The  regulation  specifies 
that  both  the  service  corporation  and  the 
lower  tier  compemy  must  meet  the 
investment  and  transaction  limits,  and 
the  capital  deduction,  that  would  apply 
if  the  service  corporation  engaged  in  the 
securities  activities  directly  under 
§  362.12(b)(4).  to  ensiue  that  the  service 
corporation  is  not  used  as  a  conduit  to 
the  lower  tier  company  in  derogation  of 
these  requirements.  The  savings 
association  must  also  meet  the  siune 
core  ehgibility  requirements  that  would 
apply  if  the  service  corporation  engaged 
in  the  activity  directly,  and  the  savings 
association  and  the  lower  tier  company 
must  meet  certain  additional 
requirements  in  §  362.12(b)(4). 
However,  with  regard  to  the  core 
eUgibihty  requirements  applicable  to  a 
service  corporation  conducting  the 
activity  under  §  362.12(b)(4),  these  may 
be  observed  by  the  service  corporation, 
or  in  the  alternative  by  the  lower  tier 
company  if  the  company  takes  corporate 
form. 

The  FDIC  also  extended  a  regulatory 
exception  enabling  service  corporations 
to  acquire  and  retain  equity  securities  of 
a  company  engaged  in  the  following 
activities:  (1)  Activities  permissible  for 
a  federal  savings  association;  (2)  any 
activity  permissible  for  the  savings 
association  itself  under 
§  362.11(b)(2)(iii);  or  (3)  insurance 
agency  activities.  The  service 
corporation  must  either  own  a 
controlling  interest  in  a  compemy 
engaging  in  these  activities,  or  the 
company  must  be  controlled  by  insured 
depository  institutions.  The  FDIC 
provided  similar  exceptions  to  majority- 
owned  subsidiaries  of  insured  state 
banks  in  subpart  A.  Sections 
362.12(b)(2)  (i)  through  (ii)  are  intended 
to  cover  a  service  corporation's 
investment  in  lower  level  subsidiaries 
engaged  in  activities  that  the  FDIC  has 
found  to  present  no  significant  risk  to 
the  deposit  insurance  fund. 

The  final  version  differs  from  the 
proposal  in  that,  as  is  the  case  in  the 
corresponding  provision  of  subpart  A, 
the  FDIC  created  a  limited  exception  to 
the  control  requirement  under 
§  362.12(b)(2)(ii)  if  the  company  is 
controlled  by  a  group  of  insured 
depository  institutions.  This 
accommodates  community  associations 
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es  corporate 


wishing  to  form  a  consortium  of 
associations  to  provide  financial 
services  for  their  customers  that  one 
association  caimot  provide  on  a  cost 
effective  basis. 

The  final  version  also  differs  from  the 
proposal  in  that,  as  is  the  case  in  the 
corresponding  provision  of  subpart  A, 
the  activities  authorized  for  the  lower- 
level  company  are  not  identical  to  the 
activities  proposed."  The  FDIC  made 
this  change  to  remain  consistent  with 
subpart  A.  The  rule  as  adopted  does  not 
diminate  any  authorization  granted  by 
current  rules,  and  the  FDIC  received  no 
comments  on  the  proposal,  so  the 
change  from  the  proposed  activities  will 
have  no  impact  on  state  savings 
associations. 

Section  28  of  the  FDI  Act  requires  the 
FDIC's  consent  before  a  service 
corporation  may  engage  in  any  activity 
that  is  not  permissible  for  a  service 
corporation  of  a  federal  savings 
association.  While  the  language  of 
section  28  governs  only  activities 
conducted  "as  principal"  by  insured 
state  savings  associations,  the  "as 
principal"  language  was  not  extended  to 
service  corporations  in  the  governing 
statute.  This  means  that  even  if  the 
activity  is  not  conducted  "as  principal", 
the  subpeul  C  prohibition  applies  if  the 
activity  is  not  permissible  for  a  service 
corporation  of  a  federal  savings 
association. 

Because  the  FDIC  beheves  that 
activities  conducted  other  than  "as 
principal"  present  no  significant  risk  to 
the  relevant  deposit  insurance  fund,  we 
provided  an  exception  in 
§  362.12(b)(2)(iii)  allowing  a  service 
corporation  of  an  insured  state  savings 
association  to  act  other  than  "as 
principal,"  if  the  savings  association 
meets  and  continues  to  meet  the 
applicable  capital  standards  prescribed 
by  its  appropriate  federal  banking 
agency.  The  FDIC  received  no 
comments  on  this  exception.  The  final 
regulation  also  requires  a  savings 
association  to  owti  a  control  interest  in 
a  service  corporation  conducting  the 
activities.  The  control  requirement  was 
added  to  more  closely  approximate  the 
treatment  accorded  to  insuired  state 
banks  and  their  subsidiaries.  Insured 
state  bank  subsidiaries  can  act  other 
than  "as  principal."  However,  a 
Subsidiary  is  defined  as  being  a 
company  controlled  by  a  depository 
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institution.  Therefore,  the  control 
standard  imposed  in  this  section 
equates  the  ownership  interest 
requirements  of  insured  state  savings 
associations  and  insured  state  banks. 
Additionally,  it  helps  differentiate 
between  an  insured  state  savings 
association  controlling  a  company  and 
simply  investing  in  the  shares  of  a 
company. 

The  FDIC  also  provided,  at 
§  362.12(b){2)(iv)  of  the  final  rule,  an 
exception  allowing  service  corporations 
of  qualifying  savings  associations  to 
invest  in  adjustable  rate  preferred  stock, 
money  market  (auction  rate)  preferred 
stock,  and  other  instruments  of  a  type 
determined  by  the  FDIC  to  have  the 
character  of  debt  securities  provided  the 
instruments  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds.  Investments  by  a  service 
corporation  in  these  instruments  are 
combined  with  and  subject  to  the  same 
limits  applicable  to  the  parent  savings 
association.  The  FDIC  did  not  receive 
any  comments  on  extending  this 
exception  to  insured  state  savings 
associations  and  the  exception  is 
adopted  as  proposed. 

Owning  equity  securities  that  do  not 
represent  a  control  interest.  For  the 
same  reasons  previously  stated  in  the 
preamble  discussion  of  subpart  A,  no 
notice  procediu-e  is  being  adopted  at 
this  time.  Staff  has  been  instructed  to 
undertake  further  study  of  the  proposal. 

Securities  underwriting.  Section 
362.12(b)(4)  of  the  final  regulation 
allows  an  insured  state  savings 
association  to  acquire  or  retain  an 
investment  in  a  service  corporation  that 
underwrites  or  distributes  securities  that 
would  not  be  permissible  for  a  federal 
savings  association  to  underwrite  or 
distribute  if  notice  is  filed  v«th  the 
FDIC,  the  FDIC  does  not  object  to  the 
notice  before  the  end  of  the  notice 
period,  emd  a  number  of  conditions  are 
and  continue  to  be  met. 

This  exception  enabling  service 
corporations  to  imderwrite  or  distribute 
securities  is  patterned  on  the  exception 
found  in  subpart  A  (see  §  362.4(b)(5)(ii)). 
In  both  cases,  the  state-chartered 
depository  institution  must  conduct  the 
securities  activity  in  compliance  with 
the  core  eligibility  requirements,  the 
same  additional  requirements  listed  for 
this  activity  in  subpart  A,  and  the 
investment  and  transaction  limits.  The 
savings  association  also  must  meet  the 
capital  requirements  and  the  service 
corporation  must  meet  the  "eligible 
subsidiary"  requirements  as  an  "eligible 
service  corporation".  Since  the 
requirements  are  the  same  as  those 
imposed  in  subpart  A  and  the  risks  of 


the  activity  are  identical,  the  discussion 
in  subpart  A  is  not  repeated  here. 

Notice  of  change  in  circumstance. 
Like  subpart  A,  the  final  rule  requires 
the  insured  state  savings  association  to 
provide  written  noUce  to  the 
appropriate  Regional  Office  of  the  FDIC 
within  10  business  days  of  a  change  in 
circvunstances  concerning  its  securities 
subsidiary  authorized  by  §  362.12(b)(4). 
Under  the  regulation,  a  change  in 
circumstances  is  described  as  a  material 
change  in  the  service  corporation's 
business  plan  or  management.  Together 
with  the  insured  state  savings 
association's  primary  federal  financial 
institution  regulator,  the  FDIC  believes 
that  it  may  address  a  savings 
association's  falling  out  of  compliance 
with  any  of  the  other  conditions  of 
approval  through  the  normal 
supervision  and  examination  process. 

The  FDIC  is  concerned  about  changes 
in  circumstances  which  result  from 
changes  in  management  or  changes  in  a 
service  corporation's  business  plan.  If 
miAerial  changes  to  either  condition 
occur,  the  regulation  requires  the 
association  to  submit  a  notice  of  such 
changes  to  the  appropriate  FDIC 
regional  director  (DOS)  within  10  days 
of  the  material  change.  The  material 
change  standard  includes  such  events  as 
a  change  in  chief  executive  officer  of  the 
service  corporation  or  a  change  in 
investment  strategy  or  type  of  business 
or  activity  engaged  in  by  the  service 
corporation.  The  FDIC  received  two 
comments  concerning  the  change  of 
circumstance  notice.  Both  comments 
indicated  that  the  notice  is  burdensome 
and  unnecessary.  The  comments  argue 
that  a  change  in  the  chief  executive 
office  or  investment  strategies  are 
routine.  The  FDIC  places  significant 
reliance  on  the  management  structure 
and  business  plan  presented  when  an 
activity  is  approved  for  a  service 
corporation.  The  FDIC  does  not  consider 
either  change  to  be  routine  and  believes 
that  it  is  important  that  the  FDIC  be 
aware  of  material  changes  in  the 
operations  of  service  corporations 
engaging  in  activities  that  are  not 
permissible  for  a  service  corporation  of 
a  federal  savings  association.  One 
comment  requested  that  the  notice 
period  be  extended  from  10  to  30  days. 
The  FDIC  believes  that  both  a  change  in 
management  and  a  change  in  the 
business  plan  of  the  service  corporation 
are  matters  that  should  receive 
significant  consideration  before  these 
events  occur.  The  FDIC  does  not  believe 
that  it  is  unreasonable  to  require  notices 
of  these  events  wathin  10  days. 
Therefore,  the  final  regulation  retains 
the  requirement  that  a  notice  of  change 
of  circumstances  be  submitted  to  the 
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Regional  Director  within  10  business 
days  after  any  such  change. 

The  FDIC  will  communicate  its 
concerns  regarding  the  continued 
conduct  of  an  activity  after  a  change  in 
circumstances  with  the  appropriate 
persons  from  the  insured  state  savings 
association's  primary  federal  banking 
agency.  The  FDIC  will  work  with  the 
identified  persons  from  the  primary 
federal  banking  agency  to  develop  the 
appropriate  response  to  the  new 
circumstances. 

The  FDIC  does  not  intend  to  require 
any  savings  association  which  falls  out 
of  compliance  with  eligibility 
conditions  to  immediately  cease  any 
activity  in  which  the  savings  association 
had  been  engaged.  Instead,  the  FDIC 
will  deal  with  each  situation  on  a  case- 
by-case  basis  through  its  supervision 
and  examination  process.  In  short,  the 
FDIC  intends  to  utilize  its  supervisory 
and  regulatory  tools  in  deahng  with  any 
savings  association's  failure  to  meet  the 
eligibility  requirements  on  a  continuing 
basis.  The  issue  of  the  savings 
association's  ongoing  activities  will  be 
dealt  with  in  the  context  of  that  effort. 
The  FDIC  believes  that  the  case-by-case 
approach  to  whether  a  savings 
association  will  be  permitted  to 
continue  an  activity  is  preferable  to 
forcing  a  savings  association  to,  in  all 
instances,  immediately  cease  the 
activity.  Such  an  inflexible  approach 
could  exacerbate  an  already  unfortunate 
situation  that  probably  is  receiving 
supervisory  attention. 

Core  eligibility  requirements.  The 
proposed  regulation  imports  by 
reference  the  core  eligibility 
requirements  listed  in  subpart  A.  Refer 
to  the  discussion  on  this  topic  provided 
under  subpart  A  for  additional 
information.  When  reading  the 
referenced  discussion,  "subsidiary"  and 
"majority-owned  subsidiary"  should  be 
replaced  with  "service  corporation". 
Additionally,  "eligible  subsidiary" 
should  be  replaced  with  "eligible 
service  corporation".  Finally,  "insured 
state  savings  association"  should  be 
read  to  replace  "bank"  or  "insured  state 
bank".  Comments  addressing  these 
provisions  and  the  FDIC's  response  are 
discussed  in  the  relevant  section  of  the 
preamble  for  subpart  A.  The  FDIC 
received  no  comments  directly  relating 
to  the  application  of  these  requirements 
to  insured  state  savings  associations. 

Investment  and  transaction  limits. 
The  final  regulation  contains  investment 
limits  and  other  requirements  that  apply 
to  an  insured  state  savings  association 
and  its  service  corporations  engaging  in 
activities  that  are  no*  permissible  for  a 
federal  savings  association  if  the 
requirements  are  imposed  by  FDIC  order 


or  expressly  imposed  by  regulation.  In 
general,  the  provisions:  (1)  Impose  an 
aggregate  limit  on  a  savings 
association's  investment  in  all  service 
corporations  that  engage  in  an  activity 
that  is  covered  by  the  investment  Umits; 
(2)  require  extensions  of  credit  from  a 
savings  association  to  these  service 
corporations  to  be  fully-coUateralized 
when  made;  (3)  prohibit  low  quality 
assets  from  being  taken  as  collateral  on 
such  loans;  and  (4)  require  that 
transactions  between  die  savings 
association  and  its  service  corporations 
be  on  an  arm's  length  basis.  The 
proposed  limit  restricting  a  savings 
association's  investment  in  any  one 
service  corporation  engaging  in  the 
same  activity  that  is  not  permissible  for 
a  service  corporation  of  a  federal  savings 
association  was  deleted  for  the  same 
reason  the  requirement  was  dropped 
from  subpart  A. 

Like  the  treatment  accorded  insured 
state  banks,  the  regulation  expands  the 
definition  of  insured  state  savings 
association  for  the  purposes  of  the 
investment  and  transaction  hmitations. 
A  savings  association  includes  not  only 
the  insured  entity,  but  also  any  service 
corporation  or  subsidiary  that  is 
engaged  in  activities  that  are  not  subject 
to  these  investment  and  transaction 
limits.  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  combine  a  bank  and 
all  of  its  subsidiaries  in  imposing 
investment  limitations  and  transaction 
restrictions  between  the  bank  and  its 
affiliates.  The  FDIC  is  using  the  same 
concept  in  separating  subsidiaries  and 
service  corporations  conducting 
activities  that  are  subject  to  investment 
and  transaction  limits  from  the  insured 
state  savings  association  and  any  other 
service  corporations  and  subsidiaries 
engaging  in  activities  not  subject  to  the 
investment  and  transaction  limits. 

The  only  exception  to  these 
restrictions  is  for  arm's  length 
extensions  of  credit  made  by  the  savings 
association  to  finance  sales  of  assets  by 
the  service  corporation  to  third  parties. 
These  transactions  do  not  need  to 
comply  with  the  collateral  requirements 
and  investment  limitations,  provided 
they  meet  certain  arm's-length 
standards.  The  imposition  of  section 
23A-type  restrictions  is  intended  to 
make  sure  that  adequate  safeguards  are 
in  place  for  the  dealings  between  the 
insured  state  savings  association  and  its 
service  corporations. 

Investment  limits.  In  a  manner  similar 
to  that  applied  to  insured  state  banks  in 
subpart  A,  the  final  rule  imposes  limits 
on  certain  of  the  insured  state  savings 
association's  investments  in  service 
corporations  conducting  activities  that 
are  not  permissible  for  a  service 


corporation  of  a  federal  savings 
association.  These  investments  are 
limited  to  20  percent  of  the  association's 
tier  one  capital  for  the  aggregate  of  all 
activities  covered  by  the  investment 
Umits.  As  is  the  case  with  the 
"investment"  definition  used  in  the 
relevant  section  of  subpart  A, 
investments  subject  to  the  applicable 
limits  include:  (1)  Extensions  of  credit 
to  any  person  or  company  for  which  an 
insured  state  savings  association  accepts 
securities  issued  by  the  service 
corporation  as  collateral;  and  (2)  any 
extensions  or  commitments  of  credit  to 
a  third  party  for  investment  in  the 
subsidiary,  investment  in  a  project  in 
which  the  subsidiary  has  an  interest,  or 
extensions  of  credit  or  commitments  of 
credit  which  are  used  for  the  benefit  of, 
or  transferred  to,  the  subsidiary.  These 
provisions  also  resemble  items  included 
in  covered  transactions  subject  to  the 
section  23A  limits. 

However,  the  "investment"  definition 
also  is  somewhat  dissimilar  from  that 
used  in  subpart  A  due  to  underlying 
statutory  differences.  The  definition  of 
investment  for  insured  state  savings 
associations  excludes  extensions  of 
credit  provided  to  the  service 
corporation  and  any  of  its  debt 
securities  owned  by  the  savings 
association.  While  these  items  are 
included  in  the  investment  definition  in 
subpart  A,  insured  state  banks  are  not, 
unlike  state  savings  associations, 
required  by  law  to  deduct  these  items 
from  regulatory  capital.  The  investment 
definition  coverage  in  subpart  C  has 
been  limited  because  an  insured  state 
savings  association  is  required  by  the 
Home  Chvners'  Loan  Act  or  OTS 
regulations  to  deduct  from  its  regulatory 
capital  any  extensions  of  credit 
provided  to  a  service  corporation  and 
any  debt  seciuities  owned  by  the 
savings  association  that  were  issued  by 
a  service  corporation  engaging  in 
activities  that  are  not  permissible  for  a 
national  bank.  12  U.S.C.  1464(t)(5)(A). 
Since  the  regulatory  exceptions  in 
subpart  C  that  invoke  the  investment 
limits  are  not  activities  permissible  for 
a  national  bank,  insured  state  savings 
associations  are  required  by  the 
referenced  statute  to  deduct  these  items 
from  regulatory  capital.  The  FDIC  finds 
no  reason  to  impose  investment  limits 
on  amounts  completely  deducted  from 
capital  and  therefore  imposes  the 
investment  Umit  only  on  items  that  are 
not  deducted  from  regulatory  capital. 

Like  subpart  A,  the  regulation 
calculates  the  20  percent  limit  based  on 
tier  one  capital  while  section  23A  uses 
total  capital.  As  was  discussed  in 
reference  to  subpart  A,  the  FDIC  is  us  Jig 
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tier  one  capital  as  its  standard  to  create 
cxjnsistency  throughout  the  regulation. 

Transaction  requirements.  The  arm's 
length  transaction  requirement, 
prohibition  on  purchasing  low  quality 
assets,  the  insider  transaction 
restriction,  and  the  anti-tying  restriction 
are  applicable  between  an  insured  state 
savings  association  and  a  service 
corporation  to  the  same  extent  and  in 
the  same  manner  as  that  described  in 
subpart  A  between  an  insured  state  bank 
and  certain  majority-owned 
subsidiaries.  The  discussion  of  this 
topic  in  subpart  A  discusses  the 
comments  and  changes  from  the 
proposal. 

Collateralization  requirement.  The 
collateralization  requirement  in 
§  362.4(d)(4)  also  is  applicable  between 
an  insured  state  savings  association  and 
a  service  corporation  to  the  same  extent 
and  in  the  same  manner  as  described  in 
subpart  A.  Refer  to  the  discussion  of  this 
topic  in  subpart  A  for  the  treatment  of 
the  comments. 

,  Capital  requirements.  Under  the  final 
rule,  an  insured  state  savings 
association  using  the  notice  process  to 
invest  in  a  service  corporation  engaging 
in  certain  activities  not  permissible  for 
a  federal  savings  association  must  be 
"well-capitalized"  after  deducting  from 
its  regulatory  capital  any  investment  in 
the  service  corporation,  both  debt  and 
equity,  unless  otherwise  relieved  of  this 
requirement.  The  bank's  risk 
classification  assessment  under  part  327 
is  also  determined  after  making  the 
same  deduction.  This  standard  reflects 
the  FDIC's  belief  that  only  well- 
capitalized  institutions  should  be 
allowed,  either  without  notice  or  by 
using  the  notice  process,  to  engage 
through  service  corporations  in 
activities  that  are  not  permissible  for 
service  corporations  of  federal  savings 
associations.  All  savings  associations 
failing  to  meet  this  standard  and 
wanting  to  engage  in  such  activities 
should  be  subject  to  the  scrutiny  of  the 
application  process.  The  FDIC  received 
no  comments  concerning  this  provision. 

Approvals  previously  granted.  The 
final  regulation,  at  §  362.13,  does  not 
require  insured  state  savings 
associations  that  have  previously 
received  consent  by  order  or  notice  from 
this  agency  to  reapply  to  continue  the 
activity  provided  the  savings  association 
and  service  corporation,  as  applicable, 
continue  to  comply  with  the  conditions 
of  the  order  of  approval.  The  FDIC  does 
not  intend  to  require  insured  state 
savings  associations  to  request  consent 
to  engage  in  an  activity  which  has 
already  been  approved. 

Because  previously  granted  approvals 
may  contain  conditions  that  are 


different  from  the  standards  that  are 
established  in  the  final  rule,  in  certain 
circumstances,  the  insured  state  savings 
association  may  elect  to  operate  under 
the  restrictions  of  the  rule,  instead  of  the 
order.  In  that  case,  the  insured  state 
savings  association  may  comply  with 
the  investment  and  transaction 
limitations  between  the  savings 
association  and  its  service  corporations 
contained  in  §  362.12(c),  the  capital 
requirement  detailed  in  §  362.12(d),  and 
the  service  corporation  restrictions  as 
outlined  in  the  term  "eligible  service 
corporation"  (by  substitution)  and 
contained  in  §  362.4(c)(2)  in  lieu  of  any 
similar  requirements  in  its  approval 
order.  Any  conditions  that  are  specific 
to  a  savings  association's  situation  and 
do  not  fall  within  the  above  limitations 
will  continue  to  be  effective.  The  FDIC 
intends  that  once  a  savings  association 
elects  to  follow  these  proposed 
restrictions  instead  of  those  in  the 
approval  order,  it  may  not  elect  to  revert 
to  the  applicable  conditions  of  the 
order. 

Real  estate  investment  activities. 
Comments  describing  the  contents  of 
subpart  A  include  an  extensive 
discussion  of  the  FDIC's  concerns  with 
real  estate  investment  activities.  Subpart 
A  of  the  final  regulation  contains 
significant  provisions  regarding  the  real 
estate  investment  activities  of  majority- 
owned  subsidiaries  of  insured  state 
banks.  Additionally,  subpart  B 
addresses  real  estate  activities  of 
majority-owned  subsidiaries  that  may 
become  permissible  for  national  bank 
subsidiaries. 

The  FDIC  believes  real  estate 
investment  activities  present  similar 
risks  when  conducted  by  a  service 
corporation  of  an  insured  state  savings 
association.  However,  subpart  C  of  the 
proposal  does  not  incorporate  any  of  the 
requirements  imposed  in  subparts  A 
and  B  on  real  estate  activities  conducted 
by  bank  subsidiaries.  While  the  FDIC 
attempted  to  conform  the  treatment  of 
insured  state  banks  and  their 
subsidiaries  and  that  of  insured  state 
savings  associations  and  their  service 
corporations,  differences  in  the 
governing  statutes  resulted  in  some 
variances. 

Service  corporations  of  federal 
savings  associations  may  engage  in 
nimierous  real  estate  investment 
activities  and,  therefore,  these  activities 
are  permissible  for  service  corporations 
of  insured  state  savings  associations. 
However,  because  real  estate  investment 
activities  are  not  permissible  for  a 
national  bank,  insured  state  savings 
associations  are  required  by  the  Home 
Owners'  Loan  Act  or  regulations  issued 
by  the  OTS  to  deduct  from  their 


regulatory  capital  any  investment  in  a 
service  corporation  engaging  in  these 
activities.  "This  deduction  includes  both 
the  savings  association's  investments  in 
debt  and  equity  of,  and  extensions  of 
credit  to,  the  service  corporation.  There 
are  also  statutory  limitations  on  the 
amount  of  a  savings  association's 
investments  in  and  credit  extensions  to 
service  corporations. 

Given  that:  (1)  Real  estate  investment 
activities  are  permissible  for  service 
corporations  of  federal  savings 
associations;  (2)  there  are  statutory 
requirements  regarding  the  capital 
deduction;  and  (3)  there  are  statutory 
limitations  on  investments  and  credit 
extensions,  the  ->roposal  did  not  contain 
any  provisions  concerning  the  real 
estate  investment  activities  of  service 
corporations  of  insured  savings 
associations.  As  a  result,  the  arm's 
length  transaction  requirements,  the 
prohibition  on  purchasing  low  quality 
assets,  the  insider  transaction 
restriction,  and  the  collateralization 
requirements  were  not  applied  to 
transactions  between  an  insured  savings 
association  and  a  service  corporation 
engaging  in  real  estate  investment 
activities.  Additionally,  neither  the 
insured  savings  association  nor  the 
service  corporation  was  required  to 
meet  the  eligibility  standards;  nor  was  a 
notice  required  to  be  submitted  to  the 
FDIC  (unless  a  notice  is  needed 
pursuant  to  proposed  subpart  D). 

The  FDIC  specifically  requested 
comment  on  whether  provisions  should 
be  added  to  part  362  subjecting  service 
corporations  of  insiu^d  savings  state 
savings  associations  to  the  eligibility 
reqtiirements  and  various  restrictions 
implemented  in  subparts  A  and  B. 
Despite  this  request,  no  comments  were 
received  addressing  this  issue.  After 
further  consideration,  the  FDIC  has 
decided  not  to  impose  any  of  the 
discussed  requirements  at  this  time.  The 
FDIC  will  instead  continue  to  defer  to 
the  statutory  authority  enabling  service 
corporations  to  engage  in  the  subject 
real  estate  activities. 

Notice  that  a  federal  savings 
association  is  conducting  activities 
grandfathered  under  section  5(i)(4)  of 
HOLA.  Section  303.147  (as  effective 
October  1,  1998,  formeriy  §  303.13(g))  of 
the  FDIC's  current  regulations  requires 
any  federal  savings  association  that  is 
authorized  by  section  5(i)(4)  of  HOLA  to 
conduct  activities  that  are  not  normally 
permitted  for  federal  savings 
associations  to  file  a  notice  of  that  fact 
with  the  FDIC.  Section  5(i)(4)  of  HOLA 
provides  that  any  federal  savings  bank 
chartered  as  such  prior  to  October  15, 
1962,  may  continue  to  make 
investments  and  continue  to  conduct 
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activities  it  was  permitted  to  conduct 
prior  to  October  15,  1982.  It  also 
provides  that  any  federal  savings  bank 
organized  prior  to  October  15,  1982,  that 
was  formerly  a  state  mutual  savings 
bank  may  continue  to  make  investments 
and  engage  in  activities  that  were 
authorized  to  it  under  state  law.  Finally, 
the  provision  confers  this  grandfather 
on  any  federal  savings  association  that 
acquires  by  merger  or  consolidation  any 
federal  savings  bank  that  enjoys  the 
grandfather. 

The  notice  requirement  contained  in 
§  303.147  (as  effective  October  1,  1998, 
formerly  §  303.13(g))  was  deleted  in  the 
final  regulation.  The  notice  was  not 
required  by  law  and  was  formerly 
imposed  by  the  FDIC  as  cui  information 
gathering  tool.  The  FDIC  determined 
that  eliminating  the  notice  will  reduce 
burden  and  will  not  materially  affect  the 
FDIC's  supervisory  responsibilities. 

D.  Subpart  D  of  Part  362  Acquiring, 
Establishing,  or  Conducting  New 
Activities  Through  a  Subsidiary  by  an 
Insured  Savings  Association 

Section  362.14    Purpose  and  Scope 

Subpart  D  implements  the  statutory 
requirement  of  section  18(m)  of  the  FDI 
Act.  Section  18(m)  requires  that  prior 
notice  be  given  to  the  FDIC  when  an 
insured  savings  association,  either 
federal  or  state,  estabUshes  or  acquires 
a  subsidiary  or  engages  in  any  new 
activity  in  a  subsidiary.  This 
requirement  is  based  on  the  FDIC's  role 
of  ensuring  that  activities  and 
investments  of  insured  savings 
associations  do  not  represent  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  In  fulfilling  that  role, 
the  FDIC  needs  to  be  aware  of  the 
activities  contemplated  by  subsidiaries 
of  insured  savings  associations.  It  is 
noted  that  for  purposes  of  this  subpart, 
a  service  corporation  is  a  subsidiary,  but 
the  term  subsidiary  does  not  include 
any  insured  depository  institution  as 
that  term  is  defined  in  the  FDI  Act. 
Because  this  requirement  applies  to 
both  federal  and  state  savings 
associations,  the  final  regulation 
segregates  the  implementing 
requirements  of  the  FDIC's  regulations 
into  a  separate  subpart  D.  In  that 
manner,  the  requirement  is  highlighted 
for  both  federal  and  state  savings 
associations.  The  FDIC  adopts  §  362.14 
without  change  from  the  proposal. 

Notice  of  the  acquisition  or 
establishment  of  a  subsidiary,  or  notice 
that  an  existing  subsidiary  will  conduct 
new  activities.  Section  303.146  (as 
effective  October  1, 1998,  formerly 
§303.13(1))  of  the  FDIC's  current 
regulations  estabUshes  an  abbreviated 


notice  procedure  concerning 
subsidiaries  created  to  hold  real  estate 
acquired  pursuant  to  DPC  (after  the  first 
notice,  additional  real  estate 
subsidiaries  created  to  hold  real  estate 
acquired  through  DPC  could  be 
estabhshed  after  providing  the  FDIC 
with  14  days  prior  notice)  and  lists  the 
content  of  the  notice.  The  second  item 
is  also  deleted  because  the  FDIC  seeks 
to  conform  all  notice  periods  used  in 
this  regulation.  While  §  362.15 
continues  to  require  a  prior  notice,  the 
required  content  of  the  notice  was 
revised  in  a  manner  consistent  with  that 
required  for  other  notices  under  this 
regulation  and  moved  to  §  303.141  of 
subpart  H  of  part  303.  The  FDIC  wants 
to  make  it  clear  that  any  notice  or 
Application  submitted  to  the  FDIC 
pursuant  to  a  provision  of  subpart  C  of 
this  regulation  will  satisfy  the  notice 
requirement  of  this  subpart  D. 

The  FDIC  received  no  comments  on 
either  the  proposed  structure  of  this 
subpart  or  the  proposed  treatment  of  the 
required  notices.  The  final  regulation 
incorporates  these  changes  as  proposed, 
with  one  exception.  Consistent  with  the 
current  rule,  the  savings  association 
must  submit  the  notice  at  least  30  days 
before  establishing  the  new  subsidiary 
or  commencing  the  new  activity. 

Part  303 

Subpart  G — Activities  of  Insured  State 
Banks 

Overview 

As  a  part  of  this  rulemaking.  Part 
303 — Filing  Procedures  and  Delegations 
of  Authority,  is  amended  to  include  a 
new  subpart  G  containing  application 
procedures  and  delegations  of  authority 
for  the  substantive  matters  covered  by 
the  regulation  for  insured  state  banks. '^ 
As  discussed  above,  the  FDIC  has 
prepared  a  complete  revision  of  part  303 
of  the  FDIC's  rules  and  regulations 
containing  the  FDIC's  applications 
procedures  and  delegations  of  authority. 
As  peul  of  these  revisions  to  part  303, 
subpart  G  of  part  303  has  been  reserved 
for  this  purpose.  The  application 
procedures  were  detailed  in  subpart  E  of 
the  part  362  proposed  but  are  now  being 
relocated  to  subpart  G  of  part  303,  to 
centralize  all  banking  application  and 
notice  procedures  in  one  convenient 
place. 

The  FDIC  received  four  comments 
about  its  proposed  application 
procedures.  One  commenter  generally 
applauded  the  FDIC's  adoption  of 


'»  Under  the  FDIC's  current  rules,  these 
application  requirements  are  located  in  various 
sections  of  three  different  regulations:  12  CFR  303, 
12  CFR  337.4  and  12  CFR  362. 


expedited  notice  procedures  as  being 
consistent  with  congressional  intent  to 
reduce  regulatory  burden  on  banks.  The 
remaining  three  comments  are 
discussed  in  turn  below.  After  careful 
consideration  of  these  comments,  the 
FDIC  has  decided  they  raise  no  issues 
warranting  substantive  changes  to  the 
proposed  procedures.  The  FDIC  has 
made  certain  technical  changes  to  the 
proposed  procedures,  but  these  consist 
of  minor  revisions  in  order  to  make  the 
procedures  consistent  with  the  other 
subparts  of  part  303,  as  adopted  in  its 
final  form  and  published  at  63  FR  44686 
(August  20, 1998). 

Section  303.120    Scope 

This  subpart  contains  the  procedural 
and  other  information  for  any 
application  or  notice  that  must  be 
submitted  under  the  requirements 
specified  for  activities  and  investments 
of  insured  state  banks  and  their 
subsidiaries  under  subparts  A  and  B  of 
part  362,  including  the  format, 
information  requirements,  FDIC 
processing  deadlines,  and  other 
pertinent  guidelines  or  instructions.  The 
regulation  also  contains  delegations  of 
authority  from  the  Board  of  Directors  to 
the  director  and  deputy  director  of  the 
Division  of  Supervision. 

Definitions.  The  proposed  subpart  E 
of  part  362  contained  definitions  of  the 
following  terms:  "Appropriate  regional 
director",  "appropriate  deputy  regional 
director",  "appropriate  regional  office", 
"associate  director",  "deputy  director", 
"deputy  regional  director",  "DOS", 
"director",  and  "regional  director". 
These  definitions  have  been  eliminated 
since  these  terms  are  defined  in  part 
303,  and  separate  definitions  are 
unnecessary. 

Although  other  subparts  of  part  303 
rely  on  part  303 's  definition  of  an 
"eligible  insured  depository  institution" 
in  connection  with  granting  expedited 
processing  for  certain  FDIC 
applications,  subpart  G  does  not  rely  on 
the  part  303  definition.  A  bank's 
eligibihty  for  expedited  notice 
processing  in  connection  with  an 
approval  required  under  subpart  A  or  B 
of  part  362  is  determined  under  the 
criteria  contained  in  part  362. 

Section  303.121    Filing  Procedures 

This  section  explains  to  insured  state 
banks  where  they  should  file,  how  they 
should  file  and  the  contents  of  any 
filing,  including  any  copies  of  any 
appUcation  or  notice  filed  with  another 
agency. 

This  section  also  explains  that  the 
appropriate  regional  director  may 
request  additional  information.  The 
FDIC  does  not  anticipate  that  there  will 
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be  a  need  routinely  to  request  additional 
information;  however,  this  reservation  is 
made  in  anticipation  of  differences  in 
the  way  activities  are  proposed  to  be 
conducted. 

One  commenter  expressed  concerns 
regarding  the  regulation's  requirement 
that  the  bank  submit  a  copy  of  the  order 
or  other  document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity,  if 
such  approval  is  necessary  and  has 
already  been  granted.  The  commenter 
was  concerned  that  this  would  foreclose 
the  bank  from  making  simultaneous 
submissions  to  state  regulatory 
authorities  and  the  FDIC.  To  the 
contrary,  the  language  at  the  end  of  the 
sentence,  "if  such  approval  •  *  *  has 
already  been  granted"  will 
accommodate  parallel  processing.  The 
bank  need  not  wait  until  the  state  has 
issued  an  approval  before  applying  to 
the  FDIC.  The  regulatory  language 
permits  the  bank  to  make  necessary 
submissions  to  the  state  and  FDIC  in 
whatever  order  the  bank  sees  fit.  Of 
covu^e,  banks  are  reminded  that  an  FDIC 
approval  under  subpart  A  or  B  of  part 
362  is  not  sufficient  on  its  own;  the 
activity  in  question  must  still  be 
authorized  under  state  law,  including 
any  approvals  thereunder,  before  the 
bank  may  commence  the  activity.  Where 
the  pendency  of  state  approval  creates 
uncertainty  as  to  the  maimer  or  extent 
to  which  the  activity  will  be  conducted, 
the  appropriate  regional  director  will 
request  additional  information  from  the 
bank  concerning  the  state  approval,  and 
the  notice  or  application  may  not  be 
sufficiently  complete  for  the  FDIC  to  be 
able  to  process  it  until  such 
uncertainties  are  resolved. 

Section  303.122    Processing 

This  section  sets  out  the  procedures 
for  the  FDIC's  processing  of  notices  and 
applications.  The  expedited  processing 
period  for  notices  will  normally  be  30 
days,  subject  to  extension  for  an 
additional  15  days  upon  written  notice 
to  the  bank.  If  the  FDIC  removes  a  notice 
from  expedited  processing  because  of 
significant  supervisory  concerns,  legal 
or  policy  issues,  or  other  good  cause,  as 
set  out  in  the  rule,  standard  processing 
will  be  used.  For  notices  removed  in 
this  manner,  or  for  activities  requiring  a 
full  application  rather  than  a  notice,  the 
FDIC  will  normally  review  and  act 
within  60  days  after  receipt  of  a 
completed  application,  subject  to 
extension  for  an  additional  30  days 
upon  written  notice  to  the  bank.  One 
oomment  supported  the  notice  process 
as  regulatory  burden  reduction.  Two 
comments  questioned  the  time  periods 
for  processing.  One  stated  that  the  30- 


and  60-day  time  frames  do  not  reflect 
business  reality.  The  commenter 
requested  that  institutions  have 
advanced  approval  to  invest  up  to  10 
percent  of  capital.  The  other  questioned 
the  notice  process,  stating  that  the  FDIC 
vrill  not  have  sufficient  opportunity  to 
review  the  request.  Because  of  the 
differences  among  the  activities 
presented,  the  FDIC  does  not  feel  that 
advance  approval  is  a  viable  alternative. 
Given  normal  lead  times  for  business 
plaiming  appropriate  to  a  bank's 
decision  to  enter  into  a  new  field  of 
business  activity,  and  given  that  the 
regulation  does  not  require  FDIC 
approval  on  a  project-by-project  basis,, 
the  FDIC  does  not  believe  the  proposed 
time  periods  will  impede  banks'  ability 
to  compete  effectively.  The  notice  and 
application  procedures  provide  an 
expedited  processing  time,  but  the  FDIC 
feels  the  time  constraints  are  sufficient 
for  appropriate  supervisory 
consideration.  Therefore,  no  changes 
have  been  made  to  the  proposed 
processing  times. 

Section  303.123    Delegation  of 
Authority 

The  authority  to  review  and  act  upon 
applications  and  notices  is  delegated  in 
this  section.  One  substantive  change  to 
the  existing  delegation  is  the  addition  of 
the  deputy  director  of  the  Division  of 
Supervision.  Another  change  authorizes 
the  Director  (DOS)  to  make 
determinations  concerning  instnmients 
having  the  character  of  debt  securities. 
This  authority  is  granted  to  allow  the 
FDIC  to  efficiently  respond  to  market 
changes.  Section  24  prohibits  insured 
state  banks  from  investing  in  equity 
securities.  The  FDIC  has  found  that 
certain  instruments  have  sufficient 
characteristics  of  debt  securities  that 
they  may  be  excluded  from  the 
prohibition  of  investment  in  equity 
securities.  If  the  capital  markets  create 
similar  such  instruments  in  the  future, 
this  provision  permits  the  Director 
(DOS),  either  upon  request  or  at  the 
FDIC's  instigation,  to  identify  them  as 
such  and  designate  them  as  being 
eligible  investments  for  state 
nonmember  banks,  subject  to  the  15 
percent  of  tier  one  capital  limit  set 
under  §  362.3.  The  FDIC  would  notify 
state  banks  of  such  determination  by 
issuing  a  Financial  Institution  Letter,  or 
through  other  appropriate  means. 

Subpart  H — Activities  of  Insured 
Savings  Associations 

Overview 

As  a  part  of  this  rulemaking,  part 
303 — Filing  Procedures  and  Delegations 
of  Authority,  is  amended  to  include  a 


revised  subpart  H  containing 
application  procedures  and  delegations 
of  authority  for  the  substantive  matters 
covered  by  the  regulation  for  insured 
state  savings  associations.  As  discussed 
above,  the  FDIC  has  prepared  a 
complete  revision  of  part  303  of  the 
FDIC's  rules  and  regulations  containing 
the  FDIC's  applications  procedures  and 
delegations  of  authority.  As  part  of  these 
revisions  to  part  303,  subpart  H  of  part 
303  has  been  reserved  for  this  purpose. 
The  application  procedures  were 
detailed  in  subpart  F  of  the  part  362 
proposal  but  are  now  being  relocated  to 
subpart  H  of  part  303  to  centralize  all 
savings  association  application  and 
notice  procedures  in  one  convenient 
place. 

The  FDIC  received  no  comments 
about  its  proposed  application 
procedures.  "The  FDIC  has  made  certain 
technical  changes  to  the  proposed 
procedures,  but  these  changes  consist  of 
minor  revisions  to  make  the  procedures 
consistent  with  the  other  subparts  of 
part  303,  as  adopted  in  its  final  form. 

Section  303.140     Scope 

This  subpart  contains  the  procedural 
and  other  information  for  any 
application  or  notice  that  must  be 
subsiitted  under  the  requirements 
specified  for  activities  and  investments 
of  insured  state  savings  associations  and 
their  subsidiaries  under  subparts  C  and 
D  or  part  362,  including  the  format, 
information  requirements,  FDIC 
processing  deadlines,  and  other 
pertinent  guidelines  or  instructions.  The 
regulation  also  contains  delegations  of 
authority  from  the  Board  of  Directors  to 
the  director  and  deputy  director  of  the 
Div/Sion  of  Supervision. 

Section  303.141     Definitions 

The  proposed  subpart  F  contained 
definitions  of  the  following  terms: 
"Appropriate  regional  director", 
"appropriate  deputy  regional  director", 
"appropriate  regional  office",  "associate 
director",  "deputy  director",  "deputy 
regional  director",  "DOS",  "director", 
and  "regional  director".  These 
definitions  have  been  eliminated  since 
these  terms  are  defined  in  part  303  and 
separate  definitions  are  unnecessary. 

Although  other  subparts  of  part  303 
rely  on  part  303's  definition  of  an 
"eligible  insiued  depository  institution" 
in  coimection  with  granting  expedited 
processing  for  certain  FDIC 
applications,  subpart  H  does  not  rely  on 
the  part  303  definition.  A  savings 
association's  eligibihty  for  expedited 
notice  processing  in  coimection  with  an 
approval  required  under  subpart  C  or  D 
of  part  362  is  determined  under  the 
criteria  contained  in  part  362. 
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Section  303.141     Filing  Procedures 

This  section  explains  to  insured 
savings  associations  where  they  should 
file,  how  they  should  file  and  the 
contents  of  any  filing,  including  any 
copies  of  any  application  or  notice  filed 
with  another  agency. 

This  section  also  explains  that  the 
appropriate  regional  director  may 
request  additional  information.  The 
FDIC  does  not  anticipate  that  there  will 
be  a  need  routinely  to  request  additional 
information;  however,  this  reservation  is 
made  in  anticipation  of  differences  in 
the  way  activities  are  proposed  to  be 
conducted. 

Section  303.142    Processing 

This  section  sets  out  the  procedures 
for  the  FDIC's  processing  of  notices  and 
applications.  The  expedited  processing 
period  for  notices  will  normally  be  30 
days,  subject  to  extension  for  an 
additional  15  days  upon  written  notice 
to  the  bank.  If  the  FDIC  removes  a  notice 
fi^om  expedited  processing  because  of 
significant  supervisory  concerns,  legal 
or  policy  issues,  or  other  good  cause,  as 
set  out  in  the  rule,  standard  processing 
will  be  used.  For  notices  removed  in 
this  maimer,  or  for  activities  requiring  a 
full  application  rather  than  a  notice,  the 
FDIC  will  normally  review  and  act 
within  60  days  after  receipt  of  a 
completed  application,  subject  to 
extension  for  an  additional  30  days 
upon  MTitten  notice  to  the  savings 
association. 

Section  303.148    Delegation  of 
Authority 

The  authority  to  review  and  act  upon 
applications  and  notices  is  delegated  in 
this  section.  One  substantive  change  to 
the  existing  delegation  is  the  addition  of 
the  deputy  director  of  the  Division  of 
Supervision.  Another  change  authorizes 
the  Director  (DOS)  to  make 
determinations  concerning  instruments 
having  the  character  of  debt  securities. 
This  authority  is  granted  to  allow  the 
FDIC  to  efficiently  respond  to  market 
changes.  Section  28  prohibits  insured 
state  associations  from  investing  in 
equity  securities.  The  FDIC  has  found 
that  certain  instruments  have 
characteristics  of  debt  securities  and 
may  be  excluded  fi-om  the  prohibition  of 
investment  in  equity  secvuiUes.  If  the 
capital  markets  create  similar  such 
instruments  in  the  future,  this  provision 
permits  the  Director  (DOS),  either  upon 
request  or  at  the  FDIC's  instigation,  to 
identify  them  as  such  and  designate 
them  as  being  eligible  investments  for 
state  nonmember  banks,  up  to  the  15 
percent  of  tier  one  capital  limit  set 
under  §  362.3.  The  FDIC  would  notify    . 


state  banks  of  such  determination  by 
issuing  a  Financial  Institution  Letter,  or 
other  appropriate  means. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.),  the  FDIC 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Public  comment  was  invited  on 
two  collections  of  information 
contained  in  the  part  362  notice  of 
proposed  rulemaking  and  the  two 
collections  were  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review.  No  comment  was  received 
regarding  either  collection.  OMB 
approved  the  first  collection.  Activities 
and  Investments  of  Insured  State  Banks, 
under  control  number  3064-0111, 
which  will  expire  November  30,  2000. 
OMB  approved  the  second  collection, 
Activities  and  Investments  of  Insured 
Savings  Associations,  under  control 
number  3064-0104,  which  will  expire 
November  30,  2000.  The  FDIC  continues 
to  welcome  comment  about  the  PRA 
aspects  of  this  regulation.  Such 
comment  should  identify  the  particular 
subpart  and  information  collection  for 
which  consideration  is  desired  and 
should  be  sent  to  Steven  F.  Hanft, 
Assistant  Executive  Secretary 
(Regulatory  Analysis),  Federal  Deposit 
Insurance  Corporation,  Room  F-4062, 
550  17th  Street  NW,  Washington,  DC 
20429. 

VI.  Regulatory  Flexibility  Act  Analysis 

Piu^uant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  FDIC 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  streamlines  requirements  for 
all  insured  state  banks  and  insiu-ed  state 
savings  associations.  The  requirements 
for  insured  federal  savings  associations 
are  statutory  and  remain  unchanged  by 
this  rule.  It  simplifies  the  requirements 
that  apply  when  insured  state  banks  and 
insured  state  savings  associations  create, 
invest  in,  or  conduct  new  activities 
through  majority-owned  corporate 
subsidiaries  and  service  corporations, 
respectively,  by  eliminating 
requirements  for  any  fihng  or  reducing 
the  burden  from  filing  an  application  to 
filing  a  notice  in  other  instances.  The 
rule  also  simplifies  the  information 
required  for  both  notices  and 
applications.  Whenever  possible,  the 
rule  clarifies  the  expectations  of  the 
FDIC  when  it  requires  notices  or 
applications  to  consent  to  activities  by 
•insured  state  banks  and  insured  state 


savings  associations.  The  rule  will  make 
it  easier  for  small  insured  state  banks 
and  insured  state  savings  associations  to 
locate  the  rules  that  apply  to  their 
investments. 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Title  II,  Public  Law  1004-      - 
121)  provides  generally  for  agencies  to 
report  rules  to  Congress  for  review.  The 
reporting  requirement  is  triggered  when 
a  federal  agency  issues  a  final  rule. 
Accordingly,  the  FDIC  will  file  the 
appropriate  reports  with  Congress  as 
required  by  SBREFA. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  does 
not  constitute  a  "major  rule"  as  defined 
by  SBREFA. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insiu-ance,  Banks,  banking.  Bank  merger, 
Branching,  Foreign  branches.  Golden 
parachute  payments,  Insiu^d  branches. 
Interstate  branching,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

12  CFR  Part  337 

Banks,  banking,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  362 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Insured 
depository  institutions,  Investments, 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  above  and 
under  the  authority  of  12  U.S.C. 
1819(a)(Tenth),  the  FDIC  Board  of 
Directors  hereby  amends  12  CFR 
chapter  III  as  follows: 

PART  303— FILING  PROCEDURES 
AND  DELEGATIONS  OF  AUTHORITY 

1.  The  authority  citation  for  part  303 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  378,  1813,  1815, 1816, 
1817, 1818, 1819  (Seventh  and  Tenth),  1820, 
1823,  1828,  1831a,  1831e,  1831o.  1831p-l, 
1835a.  3104,  3105,  3108,  3207;  15  U.S.C. 
1601-1607. 

2.  Revise  the  subpart  G  heading  and 
add  subpart  G,  consisting  of  §§  303.120 
through  303.123,  to  read  as  follows: 
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Subpart  G— Activities  of  insured  State 
Eianks 

Sdc 

303.120  Scope. 

303.121  Filing  procedures. 

303.122  Processing. 

303.123  Delegation  of  authority. 

Subpart  G— Activities  of  Insured  State 
Banks 

§903.120    Scope. 

This  subpart  sets  forth  procedures  for 
complying  with  notice  and  application 
requirements  contained  in  subpart  A  of 
part  362  of  this  chapter,  governing 
insiu^d  state  banks  and  their 
subsidiaries  engaging  in  activities  which 
are  not  pennissible  for  national  banks 
and  their  subsidiaries.  This  subpart  also 
sets  forth  procedures  for  complying 
with  notice  and  application 
requirements  contained  in  subpart  B  of 
part  362  of  this  chapter,  governing 
certain  activities  of  insured  state 
nonmember  banks,  their  subsidiaries, 
and  certain  eiffiUates. 

§303.121    Fiiing  procedures. 

(a)  Where  to  file.  A  notice  or 
appUcation  required  by  subpart  A  or 
subpart  B  of  part  362  of  this  chapter 
shall  be  submitted  in  writing  to  the 
appropriate  regional  director  (DOS). 

(b)  Contents  of  filing — (1)  Filings 
generally.  A  complete  letter  notice  or 
letter  application  shall  include  the 
following  information: 

(i)  A  brief  description  of  the  activity 
and  the  manner  in  which  it  will  be 
conducted; 

(ii)  The  amount  of  the  bank's  existing 
or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detailed  in  subpart  A  or  B  of 
part  362  of  this  chapter; 

(iii)  A  copy  of  the  bank's  business 
plan  regarding  the  conduct  of  the 
activity; 

(iv)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 

(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  bank  to  conduct  the  activity  if 
such  approval  is  necessary  and  has 
already  been  granted; 

(vi)  A  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  director,  executive  office  or 
principal  shareholder  of  the  bank  or  any 
related  interest  of  such  a  person;  and 

(vii)  A  description  of  the  bank's 
expertise  in  the  activity. 

12)  (Reserved] 


(3)  Copy  of  application  or  notice  filed 
with  another  agency.  If  an  insured  state 
bank  has  filed  an  application  or  notice 
with  another  federal  or  state  regulatory 
authority  which  contains  all  of  the 
information  required  by  paragraph  (b) 
(1)  of  this  section,  the  insured  state  bank 
may  submit  a  copy  to  the  FDIC  in  lieu 
of  a  separate  filing. 

(4)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

§303.122    Processing. 

(a)  Expedited  processing.  A  notice 
filed  by  an  insiu'ed  state  bank  seeking  to 
commence  or  continue  an  activity  under 
§  362.4(b)(3)(i),  §  362.4(b)(5),  or 

§  362.8(a)(2)  of  this  chapter  will  be 
acknowledged  in  vmting  by  the  FDIC 
and  will  receive  expedited  processing, 
unless  the  applicant  is  notified  in 
writing  to  the  contrary  and  provided  a 
basis  for  that  decision.  The  FDIC  may 
remove  the  notice  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Absent  such 
removal,  a  notice  processed  under 
expedited  processing  is  deemed 
approved  30  days  after  receipt  of  a 
complete  notice  by  the  FDIC  (subject  to 
extension  for  an  additional  15  days 
upon  written  notice  to  the  bank)  or  on 
such  earUer  date  authorized  by  the  FDIC 
in  vmting. 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
bank  seeking  to  commence  or  continue 
an  activity  under  §  362.3(a)(2)(iii)(A), 

§  362.3{b)(2)(i),  §  362.3(b)(2)(ii)(A), 
§  362.3{b)(2)(ii)(C},  §  362.4(b)(1), 
§  362.4(b)(2),  §  362.4(b)(4),  §  362.5(b)(2), 
§  362.8(a)(2),  or  §  362.8(b)  of  this 
chapter  or  for  notices  which  are  not 
processed  pursuant  to  the  expedited 
processing  procedures,  the  FDIC  will 
provide  the  insured  state  bank  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  The 
FDIC  will  normally  review  and  act  in 
such  cases  within  60  days  after  receipt 
of  a  completed  application  or  notice 
(subject  to  extension  for  an  additional 
30  days  upon  written  notice  to  the 
bank),  but  failure  of  the  FDIC  to  act 
prior  to  the  expiration  of  these  periods 
does  not  constitute  approval. 

§  303.123    Delegations  of  authority. 

(a)  Instruments  having  the  character 
of  debt  securities.  Authority  is  delegated 
to  the  Director  (DOS)  to  make 
determinations  contemplated  under 
§§  362.2(h)  and  362.3(b)(2)(iii)(B)  of  this 
chapter. 


(b)  Other  applications,  notices,  and 
actions.  The  authority  to  review  and  act 
upon  applications  and  notices  filed 
pursuant  to  this  subpart  G  and  to  take 
any  other  action  authorized  by  this 
subpart  G  or  subparts  A  and  B  of  part 
362  of  this  chapter  is  delegated  to  the 
Director  (DOS),  and  except  as  limited  by 
paragraph  (a)  of  this  section,  to  the 
Deputy  Director  and  where  confirmed  in 
writing  by  the  Director  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director. 

3.  Revise  subpart  H  to  read  as  follows: 

Subpart  H— Activities  of  Insured  Savings 
Assbciations 

Sec. 

303.140  Scope. 

303.141  Filing  procedures. 

303.142  Processing. 

303.143  Delegation  of  authority. 

Subpart  H — Activities  of  Insured 
Savings  Associations 

§303.140    Scope. 

This  subpart  sets  forth  procedures  for 
complying  with  the  notice  and 
application  requirements  contained  in 
subpart  C  of  part  362  of  this  chapter, 
governing  insured  state  savings 
associations  and  their  service 
corporations  engaging  in  activities 
which  are  not  permissible  for  federal 
savings  associations  and  their  service 
corporations.  This  subpart  also  sets 
forth  procedures  for  complying  with  the 
notice  requirements  contained  in 
subpart  D  of  part  362  of  this  chapter, 
governing  insured  savings  associations 
which  establish  or  engage  in  new 
activities  through  a  subsidiary. 

§303.141    Filing  procedures. 

(a)  Where  to  file.  All  applications  and 
notices  required  by  subpart  C  or  subpart 
D  oT  part  362  of  this  chapter  are  to  be 

in  writing  and  filed  with  the  appropriate 
reaonal  director. 

(b)  Contents  of  filing — (1)  Filings 
generally.  A  complete  letter  notice  or 
letter  application  shall  include  the 
following  information: 

(i)  A  brief  description  of  the  activity 
and  the  manner  in  which  it  will  be 
conducted; 

(ii)  The  amount  of  the  association's 
existing  or  proposed  direct  or  indirect 
investment  in  the  activity  as  well  as 
calculations  sufficient  to  indicate 
compliance  with  any  specific  capital 
ratio  or  investment  percentage 
limitation  detailed  in  subpart  C  or  D  of 
this  chapter; 

(iii)  A  copy  of  the  association's 
business  plan  regarding  the  conduct  of 
the  activity; 

(iv)  A  citation  to  the  state  statutory  or 
regulatory  authority  for  the  conduct  of 
the  activity; 
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(v)  A  copy  of  the  order  or  other 
document  from  the  appropriate 
regulatory  authority  granting  approval 
for  the  association  to  conduct  the 
activity  if  such  approval  is  necessary 
and  has  already  been  granted; 

(vi)  A  brief  description  of  the 
association's  policy  and  practice  with 
regard  to  any  anticipated  involvement 
in  the  activity  by  a  director,  executive 
officer  or  principal  shareholder  of  the 
association  or  any  related  interest  of 
such  a  person;  and 

(vii)  A  description  of  the  association's 
expertise  in  the  activity. 

(2)  [Reserved] 

(3)  Copy  of  application  or  notice  filed 
with  another  agency.  If  an  insured 
savings  association  has  filed  an 
application  or  notice  with  another 
federal  or  state  regulatory  authority 
which  contains  all  of  the  information 
required  by  paragraph  (b)  (1)  of  this 
section,  the  insured  state  bank  may 
submit  a  copy  to  the  FDIC  in  Ueu  of  a 
separate  filing. 

(4)  Additional  information.  The 
appropriate  regional  director  (DOS)  may 
request  additional  information  to 
complete  processing. 

§303.142    Processing. 

(a)  Expedited  processing.  A  notice 
filed  by  an  insured  state  savings 
association  seeking  to  commence  or 
continue  an  activity  under 

§  362.11(b)(2)(i),  §  362.12(b)(2)(i).  or 
§  362.12(b)(4)  of  this  chapter  will  be 
acknowledged  in  vmting  by  the  FDIC 
and  will  receive  expedited  processing, 
xmless  the  appUcant  is  notified  in 
writing  to  the  contrary  and  provided  a 
basis  for  that  decision.  The  FDIC  may 
remove  the  notice  from  expedited 
processing  for  any  of  the  reasons  set 
forth  in  §  303.11(c)(2).  Absent  such 
removal,  a  notice  processed  under 
expedited  processing  is  deemed 
approved  30  days  after  receipt  of  a 
complete  notice  by  the  FDIC  (subject  to 
extension  for  an  additional  15  days 
upon  vmtten  notice  to  the  bank)  or  on 
such  earlier  date  authorized  by  the  FDIC 
in  writing. 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
savings  association  seeking  to 
commence  or  continue  an  activity  under 
§  362.11(a)(2),  §  362.11(b)(2), 

§  362.12(b)(1)  of  this  chapter  or  for 
notices  which  are  not  processed 
pursuant  to  the  expedited  processing 
procedures,  the  FDIC  will  provide  the 
insured  state  savings  association  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  The 


FDIC  will  normally  review  and  act  in 
such  cases  within  60  days  after  receipt 
of  a  completed  application  or  notice 
(subject  to  extension  for  an  additional 
30  days  upon  written  notice  to  the 
bank),  but  failiue  of  the  FDIC  to  act 
prior  to  the  expfration  of  these  periods 
does  not  constitute  approved. 

(c)  Notices  of  activities  in  excess  of  an 
amount  pennissible  for  a  federal  savings 
association;  subsidiary  notices.  Receipt 
of  a  notice  filed  by  an  insured  state 
savings  association  as  required  by 
§  362.11(b)(3)  or  §  362.15  of  this  chapter 
will  be  acknowledged  in  writing  by  the 
appropriate  regional  director  (DOS).  The 
notice  will  be  reviewed  at  the 
appropriate  regional  office,  "which  will 
take  such  action  as  it  deems  necessary 
and  appropriate. 

§  303. 1 43    Delegations  of  authority. 

(a)  Instruments  having  the  character 
of  debt  securities.  Authority  is  delegated 
to  the  Director  (DOS)  to  make 
determinations  contemplated  under 
§§362.2(hj  and  362.3(b)(2)(iii)(B)  of  this 
chapter. 

fb)  Other  applications,  notices,  and 
actions.  The  authority  to  review  and  act 
upon  applications  and  notices  filed 
pursuant  to  this  subpart  H  and  to  take 
any  other  action  authorized  by  this 
subpart  H  or  subparts  C  and  D  of  part 
362  of  this  chapter  is  delegated  to  the 
Director  (DOS),  and  except  as  limited  by 
paragraph  (a)  of  this  section,  to  the 
Deputy  Director  and  where  confirmed  in 
writing  by  the  Director  to  an  associate 
director  and  the  appropriate  regional 
director  and  deputy  regional  director. 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

4.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4},  375b,  1816, 
1818(a),  1818(b).  1819.  1820(d)(10),  1821(f), 
1828(j)(2),  183lf,  183lf-l. 

5.  In  §  337.4,  a  new  paragraph  (i)  is 
added  to  read  as  follows: 

§  337.4    Securities  activities  of  subsidiaries 
of  insured  nonmember  banlts;  t>ank 
transactions  with  affiliated  securities 
companies. 

***** 

(i)  Coordination  with  part  362  of  this 
chapter — (1)  New  subsidiary  or  affiliate 
relationships.  Beginning  January  1 , 
1999,  every  insured  state  nonmember 
bank  that  establishes  a  new  subsidiary 
relationship  subject  to  the  provisions  of 
§  362.4(b)(4)  or  §  362.4{b)(5)(ii)  of  this 
chapter  or  a  new  affiliate  relationship 
that  is  subject  to  §  362.8(b)  of  this 
chapter  shall  comply  with  §  362.4(b)(4), 


§  362.4(b)(5)(ii)  or  §  362.8(b)  of  this 
chapter,  respectively,  or  to  the  extent 
the  insured  state  nonmember  tank's 
planned  subsidiary  or  affiliate  vdll  not 
comply  with  all  requirements 
thereunder,  submit  an  application  to  the 
FDIC  under  §  362.4(b)(1)  or  §  362.8(b)  of 
this  chapter,  respectively.  This  section 
shall  not  apply  to  such  subsidiary  or 
affiliate. 

(2)  Existing  insured  state  nonmember 
bank  subsidiaries  subject  to  §362.4. 
Applicable  transition  rules  for  insured 
state  nonmember  bank  sul)sidiaries 
engaged,  before  January  1, 1999,  in 
securities  activities  pursuant  to  this 
section  and  also  subject  to  §  362.4  of 
this  chapter  are  set  out  in  §  362.5  of  this 
chapter. 

(3)  Continued  effectiveness  of  this 
section.  Insured  state  nonmember  banks 
establishing  or  holding  subsidiaries  or 
affiliates  subject  to  this  section,  but  not 
covered  by  §  362.4  or  §  362.8  of  this 
chapter,  remain  subject  to  the 
requirements  of  this  section,  except  that 
to  the  extent  such  subsidiaries  or 
affiliates  engage  only  in  activities 
permissible  for  a  national  bank  directly, 
including  such  permissible  activities 
that  may  require  the  subsidiary  or 
affiliate  to  register  as  a  securities  broker, 
no  notice  imder  paragraph  (d)  of  this 
section  is  required. 

6.  Part  362  is  revised  to  read  as 
follows: 

PART  362— ACTIVITIES  OF  INSURED 
STATE  BANKS  AND  INSURED 
SAVINGS  ASSOCIATIONS 

Subpart  A— Activities  of  insured  State 
Banks 


Sec. 

362.1 

362.2 
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362.4 

362.5 


Purpose  and  scope. 
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Subpart  [>— Acquiring,  Establishing,  or 
Conducting  New  Activities  Through  a 
Subsidiary  by  an  Insured  Savings 
Association 

362.14  Purpose  and  scope. 

362.15  Acquiring  or  establishing  a 
subsidiary;  conducting  new  activities 
through  a  subsidiary. 

Authority:  12  U.S.C.  1816, 1818, 
1819(a)(Tenth),  1828(m),  1831a.  1831e. 

Subpart  A— Activities  of  Insured  State 
Banks 

§362.1    Purpose  and  scope. 

(a)  This  subpart,  along  with  the  notice 
and  appUcation  procedures  in  subpart  G 
of  part  303  of  this  chapter,  implements 
the  provisions  of  section  24  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831a]  that  restrict  and  prohibit 
insured  state  banks  and  their 
subsidiaries  from  engaging  in  activities 
and  investments  that  are  not  permissible 
for  national  banks  and  their 
subsidiaries.  The  phrase  "activity 
permissible  for  a  national  bank"  means 
any  activity  authorized  for  national 
banks  under  any  statute  including  the 
National  Bank  Act  (12  U.S.C.  21  et  seq.), 
as  well  as  activities  recognized  as 
permissible  for  a  national  bank  in 
regulations,  official  circulars,  bulletins, 
orders  or  written  interpretations  issued 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC). 

(b)  This  subpart  does  not  cover  the 
following  activities: 

(1)  Activities  conducted  other  than 
"as  principal,"  defined  for  purposes  of 
this  subpart  as  activities  conducted  as 
agent  for  a  customer,  conducted  in  a 
brokerage,  custodial,  advisory,  or 
administrative  capacity,  or  conducted  as 
trustee,  or  in  any  substantially  similar 
capacity.  For  example,  this  subpart  does 
not  cover  acting  solely  as  agent  for  the 
sale  of  insurance,  securities,  real  estate, 
or  travel  services;  nor  does  it  cover 
acting  as  trustee,  providing  personal 
financial  planning  advice,  or 
safekeeping  services; 

(2)  Interests  in  real  estate  in  which  the 
real  property  is  used  or  intended  in 
good  faith  to  be  used  within  a 
reasonable  time  by  an  insured  state  bank 
or  its  subsidiaries  as  offices  or  related 
facilities  for  the  conduct  of  its  business 
or  future  expemsion  of  its  business  or 
used  as  public  welfare  investments  of  a 
type  permissible  for  national  banks;  and 
(3)  Equity  investments  acquired  in 
connection  with  debts  previously 
contracted  (DPC)  if  the  insured  state 
bank  does  not  hold  the  property  for 
speculation  and  takes  only  such  actions 
as  would  be  permissible  for  a  national 
bank's  DPC.  The  bank  must  dispose  of 
the  property  within  the  shorter  of  the 


period  set  by  federal  law  for  national 
banks  or  the  period  allowed  under  state 
law.  For  real  estate,  national  banks  may 
not  hold  DPC  for  more  than  10  years. 
For  equity  securities,  national  banks 
must  generally  divest  DPC  as  soon  as 
possible  consistent  with  obtaining  a 
reasonable  return. 

(c)  A  subsidiary  of  an  insured  state 
bank  may  not  engage  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank  unless  the  bank  does  so 
through  a  subsidiary  of  which  the  bank 
is  a  majority  owner,  is  in  compliance 
with  applicable  capital  standards,  and 
the  FDIC  has  determined  that  the 
activity  poses  no  significant  risk  to  the 
appropriate  deposit  insurance  fund. 
This  subpart  provides  stsmdards  for 
majority-owned  subsidiaries  of  insured 
state  banks  engaging  in  real  estate 
investment  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank.  Because  of  safety  and 
soundness  concerns  relating  to  real 
estate  investment  activities,  subpart  B  of 
this  part  reflects  special  rules  for 
subsidiaries  of  insured  state  nonmember 
banks  that  engage  in  real  estate 
investment  activities  of  a  type  that  are 
not  permissible  for  a  national  bank,  but 
may  be  otherwise  permissible  for  a 
subsidiary  of  a  national  bank. 

(d)  The  FDIC  intends  to  allow  insured 
state  banks  and  their  subsidiaries  to 
undertake  only  safe  and  sound  activities 
and  investments  that  do  not  present 
significant  risks  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
bank  to  make  investments  or  to  conduct 
activities  that  are  not  authorized  or  that 
are  prohibited  by  either  state  or  federal 
law. 

§362.2    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  will  apply: 

(a)  Bank,  state  bank,  savings 
association,  state  savings  association, 
depository  institution,  insured 
depository  institution,  insured  state 
bank,  federal  savings  association,  and 
insured  state  nonmember  bank  shall 
each  have  the  semie  respective  meaning 
contained  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813). 

(b)  Activity  means  the  conduct  of 
business  by  a  state-chartered  depository 
institution,  including  acquiring  or 
retaining  an  equity  investment  or  other 
investment. 

(c)  Change  in  control  means  any 
transaction: 

(1)  By  a  state  bank  or  its  holding 
company  for  which  a  notice  is  required 


to  be^  filed  with  the  FDIC,  or  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (FRB),  pursuant  to  section  7(j)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1817(j))  except  a  transaction  that 
is  presumed  to  be  an  acquisition  of 
control  under  the  FDIC's  or  FRB's 
regulations  implementing  section  7(j); 

(2)  As  a  result  of  which  a  state  bank 
eligible  for  the  exception  described  in 
§  362.3(a)(2)(iii)  is  acquired  by  or 
merged  into  a  depository  institution  that 
is  not  eligible  for  the  exception,  or  as  a 
result  of  which  its  holding  company  is 
acquired  by  or  merged  into  a  holding 
company  which  controls  one  or  more 
bank  subsidiaries  not  eligible  for  the 
exception;  or 

(37  In  which  control  of  the  state  bank 
is  acquired  by  a  bank  holding  company 
in  a  transaction  requiring  FRB  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842),  other 
than  a  one  bank  holding  company 
formation  in  which  all  or  substantially 
all  of  the  shares  of  the  holding  company 
will  be  owned  by  persons  who  were 
shareholders  of  the  bank. 

(d)  Company  means  any  corporation, 
partnership,  limited  liability  company, 
business  trust,  association,  joint 
venture,  pool,  syndicate  or  other  similar 
business  organization. 

(e)  Control  means  the  power  to  vote, 
directly  or  indirectly,  25  percent  or 
more  of  any  class  of  the  voting  securities 
of  a  company,  the  ability  to  control  in 
any  maimer  the  election  of  a  majority  of 
a  company's  directors  or  trustees,  or  the 
ability  to  exercise  a  controlling 
influence  over  the  management  and 
pobcies  of  a  company. 

(0  Convert  its  charter  meems  an 
insured  state  bank  undergoes  any 
transaction  that  causes  the  bank  to 
operate  under  a  different  form  of  charter 
than  it  had  as  of  December  19,  1991, 
exctjpt  a  change  from  mutuaj  to  stock 
form  shall  not  be  considered  a  charter 
conversion. 

(g)  Equity  investment  means  an 
ownership  interest  in  any  company;  any 
membership  interest  that  includes  a 
voting  right  in  any  company;  any 
interest  in  real  estate;  any  transaction 
which  in  substance  falls  into  any  of 
these  categories  even  though  it  may  be 
structured  as  some  other  form  of 
business  transaction;  and  includes  an 
equity  security.  The  term  "equity 
investment"  does  not  include  any  of  the 
foregoing  if  the  interest  is  taken  as 
secimty  for  a  loan. 

(h)  Equity  security  means  any  stock 
(other  than  adjustable  rate  preferred 
stock,  money  market  (auction  rate) 
preferred  stock,  or  other  newly 
developed  instrument  determined  by 
the  FDIC  to  have  the  character  of  debt 
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securities),  certificate  of  interest  or 
participation  in  any  profit-sharing 
agreement,  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  or  voting-trust 
certificate;  any  security  immediately 
convertible  at  the  option  of  the  holder 
without  payment  of  substantial 
additional  consideration  into  such  a 
security;  any  security  carrying  any 
warrant  or  right  to  subscribe  to  or 
purchase  any  such  security;  and  any 
certificate  of  interest  or  participation  in, 
temporary  or  interim  certificate  for,  or 
receipt  for  any  of  the  foregoing. 

(i)  Extension  of  credit,  executive 
officer,  director,  principal  shareholder, 
and  related  interest  each  has  the  same 
respective  meaning  as  is  applicable  for 
the  purposes  of  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C.  375b) 
and  §  337.3  of  this  chapter. 

(j)  Institution  shall  have  the  same 
meaning  as  "state-chartered  depository 
institution." 

(k)  Majority-owned  subsidiary  means 
any  corporation  in  which  the  parent 
insured  state  bank  owns  a  majority  of 
the  outstanding  voting  stock. 

(1)  National  securities  exchange 
means  a  securities  exchange  that  is 
registered  as  a  national  seciuities 
exchange  by  the  Securities  and 
Exchange  Commission  pursuant  to 
section  6  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78f)  and  the  National 
Market  System,  i.e.,  the  top  tier  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System. 

(m)  Real  estate  investment  activity 
means  any  interest  in  real  estate  (other 
than  as  security  for  a  loan)  held  directly 
or  indirectly  that  is  not  permissible  for 
a  national  bank. 

(n)  Residents  of  the  state  includes 
individuals  living  in  the  state, 
individuals  employed  in  the  state,  any 
person  to  whom  the  company  provided 
insiu^nce  as  principal  without 
interruption  since  such  person  resided 
in  or  was  employed  in  the  state,  and 
companies  or  partnerships  incorporated 
in,  organized  imder  the  laws  of,  licensed 
to  do  business  in,  or  having  an  office  in 
the  state. 

(o)  Security  has  the  same  meaning  as 
it  has  in  part  344  of  this  chapter. 

(p)  Si^ificant  risk  to  the  deposit 
insurance  fund  shall  be  understood  to 
be  present  whenever  the  FDIC 
determines  there  is  a  high  probability 
that  any  insurance  fund  administered  by 
the  FDIC  may  suffer  a  loss.  Such  risk 
may  be  present  either  when  an  activity 
contributes  or  may  contribute  to  the 
dechne  in  condition  of  a  particular 
state-chartered  depository  institution  or 
when  a  type  of  activity  is  found  by  the 


FDIC  to  contribute  or  potentially 
contribute  to  the  deterioration  of  the 
overall  condition  of  the  banking  system. 

(q)  State-chartered  depository 
institution  means  any  state  banik  or  state 
savings  association  insured  by  the  FDIC. 

(r)  Subsidiary  means  any  company 
controlled  by  an  insured  depository 
institution. 

(s)  Tier  one  capital  has  the  same 
meaning  as  set  forth  in  part  325  of  this 
chapter  for  an  insured  state  nonmember 
bank.  For  other  state-chartered 
depository  institutions,  the  term  "tier 
one  capital"  has  the  same  meaning  as 
set  forth  in  the  capital  regulations 
adopted  by  the  appropriate  federal 
banking  agency. 

(t)  Well-capitalized  has  the  same 
meaning  set  forth  in  part  325  of  this 
chapter  for  an  insured  state  nonmember 
bank.  For  other  state-chartered 
depository  institutions,  the  term  "well- 
capitalized"  has  the  same  meaning  as 
set  forth  in  the  capital  regulations 
adopted  by  the  appropriate  federal 
banking  agency. 

§  362.3    Activities  of  insured  state  (ranks. 

(a)  Equity  investments.  (1)  Prohibited 
equity  investments.  No  insured  state 
bank  may  directly  or  indirectly  acquire 
or  retain  as  principal  any  equity 
investment  of  a  type  that  is  not 
permissible  for  a  national  bank  unless 
one  of  the  exceptions  in  paragraph  (a)(2) 
of  this  section  applies. 

(2)  Exceptions,  (i)  Equity  investment 
in  majority-owned  subsidiaries.  An 
insured  state  bank  may  acquire  or  retain 
an  equity  investment  in  a  subsidiary  of 
which  the  bank  is  a  majority  owner, 
provided  that  the  subsidiary  is  engaging 
in  activities  that  are  allowed  pursuant  to 
the  provisions  of  or  by  application 
imder  §  362.4(b). 

(ii)  Investments  in  qualified  housing 
projects.  An  insured  state  bank  may 
invest  as  a  limited  partner  in  a 
partnership,  or  as  a  noncontroUing 
interest  holder  of  a  limited  liability 
company,  the  sole  purpose  of  which  is 
to  invest  in  the  acquisition, 
rehabilitation,  or  new  construction  of  a 
qualified  housing  project,  provided  that 
the  bank's  aggregate  investment 
(including  legally  binding 
commitments)  does  not  exceed,  when 
made,  2  percent  of  total  assets  as  of  the 
date  of  the  bank's  most  recent 
consolidated  report  of  condition  prior  to 
making  the  investment.  For  the 
purposes  of  this  paragraph  (a)(2)(ii). 
Aggregate  investment  means  the  total 
book  value  of  the  bank's  investment  in 
the  real  estate  calculated  in  accordance 
with  the  instructions  for  the  preparation 
of  the  consolidated  report  of  condition. 
Qualified  housing  project  means 


residential  real  estate  intended  to 
primarily  benefit  lower  income  persons 
throughout  the  period  of  the  bank's 
investment  including  any  project  that 
has  received  an  award  of  low  income 
housing  tax  credits  under  section  42  of 
the  Internal  Revenue  Code  (26  U.S.C. 
42)  (such  as  a  reservation  or  allocation 
of  credits)  from  a  state  or  local  housing 
credit  agency.  A  residential  real  estate 
project  that  does  not  qualify  for  the  tax 
credit  under  section  42  of  the  Internal 
Revenue  Code  will  qualify  imder  this 
exception  if  50  percent  or  more  of  the 
housing  units  are  to  be  occupied  by 
lower  income  persons.  A  project  will  be 
considered  residential  despite  the  fact 
that  some  portion  of  the  total  square 
footage  of  the  project  is  utilized  for 
commercial  purposes,  provided  that 
such  commercial  use  is  not  the  primary 
purpose  of  the  project.  Lower  income 
has  the  same  meaning  as  "low  income" 
and  "moderate  income"  as  defined  for 
the  purposes  of  §  345.12(n)  (1)  and  (2) 
of  this  chapter. 

(iii)  Grandfathered  investments  in 
common  or  preferred  stock;  shares  of 
investment  companies.  (A)  General.  An 
insured  state  bank  that  is  located  in  a 
state  which  as  of  September  30, 1991, 
authorized  investment  in: 

(l)(i)  Common  or  preferred  stock 
listed  on  a  national  seciuities  exchange 
(listed  stock);  or 

(if)  Shares  of  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  (registered  shares);  and 

(2)  Whicn  during  the  period 
beginning  on  September  30,  1990,  and 
ending  on  November  26,  1991,  made  or 
maintained  an  investment  in  listed 
stock  or  registered  shares,  may  retain 
whatever  lawfully  acquired  listed  stock 
or  registered  shares  it  held  and  may 
continue  to  acquire  listed  stock  and/ or 
registered  shares,  provided  that  the  bank 
files  a  notice  in  accordance  with  section 
24(f)(6)  of  the  Federal  Deposit  Insurance 
Act  in  comphance  with  §  303.121  of  this 
chapter  and  the  FDIC  processes  the 
notice  without  objection  under 
§  303.122  of  this  chapter.  Approval  will 
be  granted  only  if  the  FDIC  determines 
that  acquiring  or  retaining  the  stock  or 
shares  does  not  pose  a  significant  risk  to 
the  appropriate  deposit  insurance  fund. 
Approval  may  be  subject  to  whatever 
conditions  or  restrictions  the  FDIC 
determines  are  necessary  or  appropriate. 

(B)  Loss  of  grandfather  exception.  The 
exception  for  grandfathered  investments 
under  paragraph  (a)(2)(iii)(A)  of  this 
section  shall  no  longer  apply  if  the  bank 
converts  its  charter  or  the  bank  or  its 
parent  holding  company  undergoes  a 
change  in  control.  If  any  of  these  events 
occur,  the  bank  may  retain  its  existing 
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investments  unless  directed  by  the  FDIC 
or  other  applicable  authority  to  divest 
the  listed  stock  or  registered  shares. 

(C)  Maximum  permissible  investment. 
A  bank's  aggregate  investment  in  Usted 
stock  and  registered  shares  under 
paragraph  (a)(2)(iii)(A)  of  this  section 
shall  in  no  event  exceed,  when  made, 
100  percent  of  the  bank's  tier  one  capital 
as  measured  on  the  bank's  most  recent 
consolidated  report  of  condition  (call 
report)  prior  to  making  any  such 
investment.  The  lower  of  the  bank's  cost 
as  determined  in  accordance  with  call 
report  instructions  or  the  market  value 
of  the  listed  stock  and  shares  shall  be 
used  to  determine  compliance.  The 
FDIC  may  determine  when  acting  upon 
a  notice  filed  in  accordance  with 
paragraph  {a)(2)(iii)(A)(2)  of  this  section 
that  the  permissible  limit  for  any 
particular  insured  state  bank  is 
something  less  than  100  percent  of  tier 
one  capital. 

(iv)  Stock  investment  in  insured 
depository  institutions  owned 
exclusively  by  other  banks  and  savings 
associations.  An  insured  state  bank  may 
acquire  or  retain  the  stock  of  an  insured 
depository  institution  if  the  insured 
depository  institution  engages  only  in 
activities  permissible  for  national  banks; 
the  insured  depository  institution  is 
subject  to  examination  and  regulation 
by  a  state  bank  supervisor;  the  voting 
stock  is  owned  by  20  or  more  insured 
depository  institutions,  but  no  one 
institution  owns  more  than  15  percent 
of  the  voting  stock;  and  the  insured 
depository  institution's  stock  (other 
than  directors'  qualifying  shares  or 
shares  held  under  or  acquired  through 
a  plan  established  for  the  benefit  of  the 
officers  and  employees)  is  owned  only 
by  insured  depository  institutions. 

(v)  Stock  investment  in  insurance 
companies — (A)  Stock  of  director  and 
officer  liability  insurance  company.  An 
insured  state  bank  may  acquire  and 
retain  up  to  10  percent  of  the 
outstanding  stock  of  a  corporation  that 
solely  provides  or  reinsures  directors', 
trustees',  and  officers'  liability 
insurance  coverage  or  bankers'  blanket 
bond  group  insurance  coverage  for 
insured  depository  institutions. 

(B)  Stock  of  savings  bank  life 
insurance  company.  An  insured  state 
bank  located  in  Massachusetts,  New 
York,  or  Connecticut  may  own  stock  in 
a  savings  bank  life  insurance  company, 
provided  that  the  savings  bank  fife 
insurance  company  provides  written 
disclosures  to  purchasers  or  potential 
purchasers  of  life  insurance  policies, 
other  insurance  products,  and  annuities 
that  are  consistent  with  the  disclosures 
described  in  the  Interagency  Statement 
on  the  Retail  Sale  of  Nondeposit 


Investment  Products  (FIL-9-94,' 
February  17, 1994)  or  any  successor 
requirement  which  indicates  that  the 
poUcies,  products,  and  annuities  are  not 
FDIC  insured  deposits,  are  not 
guaranteed  by  the  bank  and  are  subject 
to  investment  risks,  including  possible 
loss  of  the  principal  amount  invested. 

(b)  Activities  other  than  equity 
investments — (1)  Prohibited  activities. 
An  insured  state  bank  may  not  directly 
or  indirectly  engage  as  principal  in  any 
activity,  that  is  not  an  equity 
investment,  and  is  of  a  type  not 
permissible  for  a  national  bank  unless 
one  of  the  exceptions  in  paragraph  (b)(2) 
of  this  section  applies. 

(2)  Exceptions— (i)  Consent  obtained 
through  application.  An  insured  state 
bank  that  meets  and  continues  to  meet 
the  applicable  capital  standards  set  by 
the  appropriate  federal  banking  agency 
may  conduct  activities  prohibited  by 
paragraph  (b)(1)  of  this  section  if  the 
bank  obtains  the  FDIC's  prior  written 
consent.  Consent  will  be  given  only  if 
the  FDIC  determines  that  the  activity 
poses  no  significant  risk  to  the  affected 
deposit  insurance  fund.  Applications  for 
consent  should  be  filed  in  accordance 
vdth  §  303.121  of  this  chapter  and  vdll 
be  processed  under  §  303.122(b)  of  this 
chapter.  Approvals  granted  under 
§  303.122(b)  of  this  chapter  may  be 
made  subject  to  any  conditions  or 
restrictions  found  by  the  FDIC  to  be 
necessary  to  protect  the  deposit 
insurance  funds  from  risk,  to  prevent 
unsafe  or  unsoiuid  banking  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  applicable 
law. 

(ii)  Insurance  underwriting — (A) 
Savings  bank  life  insurance.  An  insured 
state  bank  that  is  located  in 
Massachusetts,  New  York  or 
Connecticut  may  provide  as  principal 
savings  bank  life  insurance  through  a 
department  of  the  bank,  provided  that 
the  department  meets  the  core  standards 
of  paragraph  (c)  of  this  section  or 
submits  an  application  in  comphance 
vsrith  §  303.121  of  this  chapter  and  the 
FDIC  grants  its  consent  under  the 
procedures  in  §  303.122(b)  of  this 
chapter,  and  the  department  provides 
purchasers  or  potential  purchasers  of 
life  insurance  policies,  other  insurance 
products  and  annuities  written 
disclosures  that  are  consistent  with  the 
disclosures  described  in  the  Interagency 
Statement  on  the  Retail  Sale  of 
Nondeposit  Investment  Products  (FIL- 
9-94,  February  17.  1994)  and  any 


'  Financial  institution  letters  (FILs)  are  availabiH 
in  the  FDIC  Public  Information  Center,  room  100, 
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successor  requirement  which  indicates 
that  the  policies,  products  and  annuities 
are  not  FDIC  insured  deposits,  are  not 
guaranteed  by  the  bank,  and  are  subject 
to  investment  risks,  including  the 
possible  loss  of  the  principal  amount 
invested. 

(B)  Federal  crop  insurance.  Any 
insured  state  bank  that  was  providing 
insurance  as  principal  on  or  before 
September  30,  1991,  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation, 
may  continue  to  do  so. 

(C)  Grandfathered  insurance 
underwriting.  A  well-capitalized 
insured  state  bank  that  on  November  21, 
1991,  was  lawfully  providing  insurance 
as  principal  through  a  department  of  the 
bank  may  continue  to  provide  the  same 
types  of  insurance  as  principal  to  the 
residents  of  the  state  or  states  in  which 
the  bank  did  so  on  such  date  provided 
that  the  bank's  department  meets  the 
core  standards  of  paragraph  (c)  of  this 
section,  or  submits  an  application  in 
comphance  with  §303.121  of  this 
chapter  and  the  FDIC  grants  its  consent 
under  the  procedures  in  §  303.122(b)  of 
this  chapter. 

(iii)  Acquiring  and  retaining 
adjustable  rate  and  money  market 
preferred  stock.  (A)  An  insured  state 
bank's  investment  of  up  to  15  percent  of 
the  bank's  tier  one  capital  in  adjustable 
rate  preferred  stock  or  money  market 
(auction  rate)  preferred  stock  does  not 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  An  insured 
state  bank  may  conduct  this  activity 
vdthout  first  obtaining  the  FDIC's 
consent,  provided  that  the  bank  meets 
and  continues  to  meet  the  appUcable 
capital  standards  as  prescribed  by  the 
appropriate  federal  banking  agency.  The 
fact  that  prior  consent  is  not  required  by 
this  subpart  does  not  preclude  the  FDIC 
fi-om  taking  any  appropriate  action  with 
respect  to  the  activities  if  the  facts  and 
circumstances  warrant  such  action. 

(B)  An  insured  state  bank  may  acquire 
or  retain  other  instruments  of  a  type 
determined  by  the  FDIC  to  have  the 
character  of  debt  securities  and  not  to 
represent  a  significant  risk  to  the 
deposit  insurance  funds.  Such 
instruments  shall  be  included  in  the  15 
percent  of  tier  one  capital  limit  imposed 
in  paragraph  (b)(2)(iii)(A)  of  this  section. 
An  ihsured  state  bank  may  conduct  this 
activity  without  first  obtaining  the 
FDIC's  consent,  provided  that  the  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  as 
prescribed  by  the  appropriate  federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
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the  activities  if  the  facts  and 
circumstances  warrant  such  action. 

(c)  Core  standards.  For  any  insured 
state  bank  to  be  ehgible  to  conduct 
insurance  activities  listed  in  paragraph 
(b)(2)(ii)(A)  or  (C)  of  this  secUon,  the 
bank  must  conduct  the  activities  in  a 
department  that  meets  the  following 
core  separation  and  operating  standards: 

(1)  The  department  is  physically 
distinct  from  the  remainder  of  the  bank; 

(2)  The  department  maintains 
separate  accoiuiting  and  other  records; 

(3)  The  department  has  assets, 
liabilities,  obligations  and  expenses  that 
are  separate  and  distinct  from  those  of 
the  remainder  of  the  bank; 

(4)  The  department  is  subject  to  state 
statute  that  requires  its  obligations, 
liabilities  and  expenses  be  satisfied  only 
with  the  assets  of  the  department;  and 

(5)  The  department  informs  its 
customers  that  only  the  assets  of  the 
department  may  be  used  to  satisfy  the 
obligations  of  the  department. 

§362.4    Subsidiaries  of  Insured  state 
banks. 

(a)  Prohibition.  A  subsidiary  of  an 
insured  state  bank  may  not  engage  as 
principal  in  any  activity  that  is  not  of  a 
type  permissible  for  a  subsidiary  of  a 
national  beink,  unless  it  meets  one  of  the 
exceptions  in  paragraph  (b)  of  this 
section. 

(b)  Exceptions — (1)  Consent  obtained 
through  application.  A  subsidiary  of  an 
insured  state  bank  may  conduct 
otherwise  prohibited  activities  if  the 
bank  obtains  the  FDIC's  prior  written 
consent  and  the  insured  state  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  set  by  the 
appropriate  federal  banking  agency. 
Consent  vnW  be  given  only  if  the  FDIC 
determines  that  the  activity  poses  no 
significant  risk  to  the  affected  deposit 
insurance  fund.  Applications  for 
consent  should  be  filed  in  accordance 
wi\h  §  303.121  of  this  chapter  and  will 
be  processed  under  §  303.122(b)  of  this 
chapter.  Approvals  granted  under 

§  303.122(b)  of  this  chapter  may  be 
made  subject  to  any  conditions  or 
restrictions  found  by  the  FDIC  to  be 
necessary  to  protect  the  deposit 
insurance  funds  from  risk,  to  prevent 
imsafe  or  unsound  banking  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  applicable 
law. 

(2)  Grandfathered  insurance 
underwriting  subsidiaries.  A  subsidiary 
of  an  insured  state  bank  may: 

(i)  Engage  in  grandfathered  insurance 
underwriting  if  the  insured  state  bank  or 
its  subsidiary  on  November  21, 1991, 
was  lawfully  providing  insurance  as 


principal.  The  subsidiary  may  continue 
to  provide  the  same  types  of  insurance 
as  principal  to  the  residents  of  the  state 
or  states  in  which  the  bank  or  subsidiary 
did  so  on  such  date  provided  that: 

(A)(1)  The  bank  meets  the  capital 
requirements  of  paragraph  (e)  of  this 
section;  and 

(2)  The  subsidiary  is  an  "eligible 
subsidiary"  as  described  in  paragraph 
(c)(2)  of  this  section;  or 

(B)  The  bank  submits  an  application 
in  compliance  with  §  303.121  of  this 
chapter  and  the  FDIC  grants  its  consent 
under  the  procedures  in  §  303.122(b)  of 
this  chapter. 

(ii)  Continue  to  provide  as  principal 
title  insurance,  provided  the  bank  was 
required  before  June  1, 1991,  to  provide 
title  insurance  as  a  condition  of  the 
bank's  initial  chartering  under  state  law 
and  neither  the  bank  nor  its  parent 
holding  company  imdergoes  a  change  in 
control. 

(iii)  May  continue  to  provide  as 
principal  insurance  which  is  reinsured 
in  whole  or  in  part  by  the  Federal  Crop 
Insurance  Corporation  if  the  subsidiary 
was  engaged  in  the  activity  on  or  before 
September  30,  1991. 

(3)  Majority-owned  subsidiaries' 
ownership  of  equity  investments  that 
represent  a  control  interest  in  a 
company.  The  FDIC  has  determined  that 
investment  in  the  following  by  a 
majority-owned  subsidiary  of  an  insured 
state  bank  does  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds: 

(i)  Equity  investment  in  a  company 
engaged  in  real  estate  or  securities 
activities  authorized  in  paragraph  (b)(5) 
of  this  section  if  the  bank  complies  with 
the  following  restrictions  and  files  a 
notice  in  compliance  with  §  303.121  of 
this  chapter  and  the  FDIC  processes  the 
notice  without  objection  under 
§  303.122(a)  of  this  chapter.  The  FDIC  is 
not  precluded  from  taking  any 
appropriate  action  or  imposing 
additional  requirements  with  respect  to 
the  activity  if  the  facts  and 
circiunstances  warrant  such  action.  If 
chemges  to  the  management  or  business 
plan  of  the  company  at  any  time  result 
in  material  changes  to  the  nature  of  the 
company's  business  or  the  manner  in 
which  its  business  is  conducted,  the 
insured  state  bank  shall  advise  the 
appropriate  regional  director  (DOS)  in 
writing  within  10  business  days  after 
such  change.  Investment  under  this 
paragraph  is  authorized  if: 

(A)  The  majority-owned  subsidiary 
controls  the  company; 

(B)  The  bank  meets  the  core  eUgibility 
criteria  of  paragraph  (c)(1)  of  this 
section; 


(C)  The  majority-owned  subsidiary 
meets  the  core  eligibility  criteria  of 
paragraph  (c)(2)  of  this  section 
(including  any  modifications  thereof 
applicable  under  paragraph  (b)(5)(i)  of 
this  section),  or  the  company  is  a 
corporation  meeting  such  criteria; 

(D)  The  bank's  transactions  with  the 
majority-owned  subsidiary,  and  the 
bank's  transactions  with  the  company, 
comply  with  the  investment  and 
transaction  limits  of  paragraph  (d)  of 
this  section; 

(E)  The  bank  complies  with  the 
capital  requirements  of  paragraph  (e)  of 
this  section  with  respect  to  the  majority- 
owned  subsidiary  and  the  company;  and 

(F)  To  the  extent  the  company  is 
engaged  in  secimties  activities 
authorized  by  paragraph  (b)(5)(ii)  of  this 
section,  the  bank  and  the  company 
comply  with  the  additional 
requirements  therein  as  if  the  company 
were  a  majority-owned  subsidiary. 

(ii)  Equity  securities  of  a  company 
engaged  in  the  following  activities,  if 
the  majority-owned  subsidiary  controls 
the  company  or  the  company  is 
controlled  by  insured  depository 
institutions,  and  the  bank  meets  and 
continues  to  meet  the  applicable  capital 
standards  as  prescribed  by  the 
appropriate  federal  banking  agency.  The 
FDIC  consents  that  a  majority-owned 
subsidiary  may  conduct  such  activity 
without  first  obtaining  the  FDIC's 
consent.  The  fact  that  prior  consent  is 
not  required  by  this  subpart  does  not 
preclude  the  FDIC  from  taking  any 
appropriate  action  with  respect  to  the 
activity  if  the  facts  and  circumstances 
warrant  such  action: 

(A)  Any  activity  that  is  permissible  for 
a  national  bank,  including  such 
permissible  activities  that  may  require 
the  company  to  register  as  a  securities 
broker; 

(B)  Acting  as  an  insurance  agency; 

(C)  Engaging  in  any  activity 
permissible  for  an  insured  state  bank 
under  §  362.3(b)(2)(iii)  to  the  same 
extent  permissible  for  the  insured  bank 
thereunder,  so  long  as  instruments  held 
under  this  paragraph  (b)(3)(ii)(C), 
paragraph  (b)(7)  of  this  section,  and 

§  362.3(b)(2)(iii)  in  the  aggregate  do  not 
exceed  the  limit  set  by  §  362.3(b)(2)(iii); 

(D)  Engaging  in  any  activity 
permissible  for  a  majority-owned 
subsidiary  of  an  insured  state  bank 
under  paragraph  (b)(6)  of  this  section  to 
the  same  extent  and  manner  permissible 
for  the  majority-owned  subsidiary 
thereunder;  and 

(4)  Majority-owned  subsidiary's 
ownership  of  certain  securities  that  do 
not  represent  a  control  interest,  (i) 
Grandfathered  investments  in  common 
or  preferred  stock  and  shares  of 
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investment  companies.  Any  insured 
state  bank  that  has  received  approval  to 
invest  in  common  or  preferred  stock  or 
shares  of  an  investment  company 
pursuant  to  §362.3(a)(2)(iii)  may 
conduct  the  approved  investment 
activities  through  a  majority-owned 
subsidiary  of  the  bank  without  any 
additional  approval  from  the  FDIC 
provided  that  any  conditions  or 
restrictions  imposed  with  regard  to  the 
approval  granted  under  §  362.3(a)(2)(iii) 
are  met. 

t    (ii)  Bank  stock.  An  insured  state  bank 
inay  indirectly  through  a  majority- 
owned  subsidiary  organized  for  such 
pxupose  invest  in  up  to  ten  percent  of 
the  outstanding  stock  of  another  insured 
bank. 

(5)  Majority-owned  subsidiaries 
conducting  real  estate  investment 
activities  and  securities  underwriting. 
The  FDIC  has  determined  that  the 
following  activities  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds,  provided  that  the  activities  are 
conducted  by  a  majority-owned 
subsidiary  of  an  insured  state  bank  in 
compliance  with  the  core  eligibility 
requirements  listed  in  paragraph  (c)  of 
this  section;  any  additional 
requirements  Usted  in  paragraph  (b)(5) 
(i)  or  (ii)  of  this  section;  the  bank 
complies  with  the  investment  and 
transaction  limitations  of  paragraph  (d) 
of  this  section;  and  the  bank  meets  the 
capital  requirements  of  paragraph  (e)  of 
this  section.  The  FDIC  consents  that 
these  listed  activities  may  be  conducted 
by  a  majority-owmed  subsidiary  of  an 
insured  state  bank  if  the  bank  files  a 
notice  in  corapUance  with  §  303.121  of 
this  chapter  and  the  FDIC  processes  the 
notice  without  objection  under 
§  303.122(a)  of  this  chapter.  The  FDIC  is 
not  precluded  from  taking  any 
appropriate  action  or  imposing 
additional  requirements  with  respect  to 
the  activities  if  the  facts  and 
circumstances  warrant  such  action.  If 
changes  to  the  management  or  business 
plan  of  the  majority-owned  subsidiary  at 
any  time  result  in  material  changes  to 
the  nature  of  the  majority-owned 
subsidiary's  business  or  the  manner  in 
which  its  business  is  conducted,  the 
insured  state  bank  shall  advise  the 
appropriate  regional  director  (DOS)  in 
writing  within  10  business  days  after 
such  change.  Such  a  majority-owned 
subsidiary  may: 

(i)  Real  estate  investment  activities. 
Engage  in  real  estate  investment 
activities.  However,  the  requirements  of 
paragraph  (c)(2)  (ii),  (v),  (vi),  and  (xi)  of 
this  section  need  not  be  met  if  the 
bank's  investment  in  the  equity 
securities  of  the  subsidiary  does  not 
exceed  2  percent  of  the  bank's  tier  one 


capital;  the  bank  has  only  one 
subsidiary  engaging  in  real  estate 
investment  activities;  and  the  bank's 
total  investment  in  the  subsidiary  does 
not  include  any  extensions  of  credit 
from  the  bank  to  the  subsidiary,  any 
debt  instruments  issued  by  the 
subsidiary,  or  any  other  transaction 
originated  by  the  bank  that  is  used  to 
benefit  the  subsidiary. 

(ii)  Securities  activities.  Engage  in  the 
public  sale,  distribution  or  underwriting 
of  securities  that  are  not  permissible  for 
a  national  bank  under  section  16  of  the 
Banking  Act  of  1933  (12  U.S.C.  24 
Seventh),  provided  that  the  following 
additional  conditions  are,  and  continue 
to  be,  met: 

(A)  The  state-chartered  depository 
institution  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  the  institution's 
participation  in  financing  transactions 
underwritten  or  arranged  by  an 
underwriting  majority-owned 
subsidiary; 

(B)  The  state-chartered  depository 
institution  may  not  express  an  opinion 
on  the  value  or  the  advisability  of  the 
purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  a  majority- 
owned  subsidiary  unless  the  state- 
chartered  depository  institution  notifies 
the  customer  that  the  majority-owned 
subsidiary  is  imderwriting  or 
distributing  the  security; 

(C)  The  majority-owned  subsidiary  is 
registered  with  the  Securities  and 
Exchange  Commission,  is  a  member  in 
good  standing  with  the  appropriate  self- 
regulatory  organization,  and  promptly 
informs  the  appropriate  regional 
director  (EXDS)  in  writing  of  any  material 
actions  taken  against  the  majority- 
owned  subsidiary  or  any  of  its 
employees  by  the  state,  the  appropriate 
self-regulatory  organizations  or  the 
Securities  and  Exchange  Commission; 
and 

(D)  The  state-chartered  depository 
institution  does  not  knowingly  purchase 
as  principal  or  fiduciary  during  the 
existence  of  any  underwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  majority-owned  subsidiary  unless 
the  purchase  is  approved  by  the  state- 
chartered  depository  institution's  board 
of  directors  before  the  securities  are 
initially  offered  for  sale  to  the  public. 

(6)  Real  estate  leasing.  A  majority- 
owned  subsidiary  of  an  insured  state 
bank  acting  as  lessor  imder  a  real 
property  lease  which  is  the  equivalent 
of  a  financing  transaction,  meeting  the 
lease  criteria  of  paragraph  (b)(6)(i)  of 
this  section  and  the  underlying  real 
estate  requirements  of  paragraph 
(b)(6)(ii)  of  this  section,  does  not 
represent  a  significant  risk  to  the 


deposit  insurance  funds.  A  majority- 
owTied  subsidiary  may  conduct  this 
activity  without  first  obtaining  the 
FDiC's  consent,  provided  that  the  bank 
meets  and  continues  to  meet  the 
applicable  capital  standards  as 
prescribed  by  the  appropriate  federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
the  activity  if  the  facts  and 
circumstances  warrant  such  action. 

(i)  Lease  criteria — (A)  Capital  lease. 
The  lease  must  qualify  as  a  capital  lease 
as  to  the  lessor  under  generally  accepted 
accounting  principles. 

(B)  Nonoperating  basis.  The  bank  and 
the  majority-owned  subsidiary  shall  not, 
directly  or  indirectly,  provide  or  be 
obligated  to  provide  servicing,  repair,  or 
maintenance  to  the  property,  except  that 
the  lease  may  include  provisions 
permitting  the  subsidiary  to  protect  the 
value  of  the  leased  property  in  the  event 
of  a  change  in  circumstances  that 
increases  the  subsidiary's  exposure  to 
loss,  or  the  subsidiary  may  take 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the  leased 
property  in  such  circumstances. 

(ii)  Underlying  real  property 
requirements — (A)  Acquisition.  The 
majority-owned  subsidiary  may  acquire 
specific  real  estate  to  be  leased  only 
after  the  subsidiary  has  entered  into: 

(I)  A  lease  meeting  the  requirements 
of  paragraph  (b)(6){i)  of  this  section; 

(5)  A  legally  binding  written 
commitment  to  enter  into  such  a  lease; 
or 

(3)  A  legally  binding  written 
agreement  that  indemnifies  the 
subsidiary  against  loss  in  cormection 
with  its  acquisition  of  the  property. 

(B)  Improvements.  Any  expenditures 
by  the  majority-owned  subsidiary  to 
make  reasonable  repairs,  renovations, 
and  improvements  necessary  to  render 
tht^property  suitable  to  the  lessee  shall 
not  exceed  25  percent  of  the  majority- 
owned  subsidiary's  full  investment  in 
the  real  estate. 

(C)  Divestiture.  At  the  expiration  of 
the  initial  lease  (including  any  renewals 
or  extensions  thereof),  the  majority- 
owned  subsidiary  shall,  as  soon  as 
practicable  but  in  any  event  no  less  than 
two  years,  either: 

(1)  Re-lease  the  property  under  a  lease 
meeting  the  requirement  of  paragraph 
(b)(6)(i)(B)  of  this  section;  or 

[2)  Divest  itself  of  all  interest  in  the 
property. 

(7)  Acquiring  and  retaining  adjustable 
rate  and  money  market  preferred  stock 
and  similar  instruments.  The  FDIC  has 
determined  it  does  not  present  a 
significant  risk  to  the  deposit  insurance 
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funds  for  a  majority-owned  subsidiary 
of  an  insured  state  bank  to  engage  in  any 
activity  permissible  for  an  insured  state 
bank  under  §  362.3(b)(2)(iii),  so  long  as 
instnunents  held  under  this  paragraph, 
paragraph  (b]{3)(ii](C)  of  this  section, 
and  §  362.3(b)(2)(iii)  in  the  aggregate  do 
not  exceed  the  limit  set  by 
§  362.3(b)(2)(iii).  A  majority-owned 
subsidiary  may  conduct  this  activity 
without  first  obtaining  the  FDIC's 
consent,  provided  that  the  bank  meets 
and  continues  to  meet  the  applicable 
capital  standards  as  prescribed  by  the 
appropriate  federal  banking  agency.  The 
fact  that  prior  consent  is  not  required  by 
this  subpart  does  not  preclude  ihe  FDIC 
from  taking  any  appropriate  action  with 
respect  to  the  activity  if  the  facts  and 
circumstances  warrant  such  action. 

(c)  Core  eligibility  requirements.  If 
specifically  required  by  this  part  or  by 
FDIC  order,  any  state-chartered 
depository  institution  that  wishes  to  be 
eligible  and  continue  to  be  eligible  to 
conduct  as  principal  activities  through  a 
subsidiary  that  are  not  permissible  for  a 
subsidiaiy  of  a  national  bank  must  be  an 
"eligible  depository  institution"  and  the 
subsidiary  must  be  an  "eligible 
subsidiary". 

(1)  A  state-chartered  depository 
institution  is  an  "eligible  depository 
institution"  if  it: 

(i)  Has  been  chartered  and  operating 
for  three  or  more  years,  unless  the 
appropriate  regional  director  (DOS) 
finds  that  the  state-chartered  depository 
institution  is  owned  by  an  established, 
well-capitalized,  well-managed  holding 
company  or  is  managed  by  seasoned 
management; 

(ii)  Has  an  FDIC-assigned  composite 
rating  of  1  or  2  assigned  under  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS)  (or  such  other 
comparable  rating  system  as  may  be 
adopted  in  the  futiu^)  as  a  result  of  its 
most  recent  federal  or  state  examination 
for  which  the  FDIC  assigned  a  rating; 

(iii)  Received  a  rating  of  1  or  2  under 
the  "management"  component  of  the 
UFIRS  as  assigned  by  the  institution's 
appropriate  federal  banking  agency; 

(iv)  Has  a  satisfactory  or  better 
Community  Reinvestment  Act  rating  at 
its  most  recent  examination  conducted 
by  the  institution's  appropriate  federal 
banking  agency; 

(v)  Has  a  compliance  rating  of  1  or  2 
at  its  most  recent  examination 
conducted  by  the  institution's 
appropriate  federal  banking  agency;  and 

(vi)  Is  not  subject  to  a  cease  and  desist 
order,  consent  order,  prompt  corrective 
action  directive,  formal  or  informal 
written  agreement,  or  other 
administrative  agreement  with  its 


appropriate  federal  banking  agency  or 
chartering  authority. 

(2)  A  subsidiary  of  a  state-chartered 
depository  institution  is  an  "eligible 
subsidiary"  if  it: 

(i)  Meets  applicable  statutory  or 
regulatory  capital  requirements  and  has 
sufficient  operating  capital  in  fight  of 
the  normal  obligations  that  are 
reasonably  foreseeable  for  a  business  of 
its  size  and  character  within  the 
industry; 

(ii)  Is  physically  separate  and  distinct 
in  its  operations  from  the  operations  of 
the  state-chartered  depository 
institution,  provided  that  this 
requirement  shall  not  be  construed  to 
prohibit  the  state-chartered  depository 
institution  and  its  subsidiary  from 
sharing  the  same  facifity  if  the  area 
where  the  subsidiary  conducts  business 
with  the  public  is  clearly  distinct  from 
the  area  where  customers  of  the  state- 
chartered  depository  institution  conduct 
business  with  the  institution.  The  extent 
of  the  separation  will  vary  according  to 
the  type  and  fi^quency  of  customer 
contact; 

(iii)  Maintains  separate  accounting 
and  other  business  records; 

(iv)  Observes  separate  business  entity 
formalities  such  as  separate  board  of 
directors'  meetings; 

(v)  Has  a  chief  executive  officer  of  the 
subsidiary  who  is  not  an  employee  of 
the  institution; 

(vi)  Has  a  majority  of  its  board  of 
directors  who  are  neither  directors  nor 
officers  of  the  state-chartered  depository 
institution; 

(vii)  Conducts  business  pursuant  to 
independent  poUcies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 
that  the  subsidiary  is  a  separate 
organization  from  the  state-chartered 
depository  institution  and  that  the  state- 
chartered  depository  institution  is  not 
responsible  for  and  does  not  guarantee 
the  obUgations  of  the  subsidiary; 

(viii)  Has  only  one  business  purpose 
within  the  types  described  in 
paragraphs  (b)(2)  and  (b)(5)  of  this 
section; 

(ix)  Has  a  current  written  business 
plan  that  is  appropriate  to  the  type  and 
scope  of  business  conducted  by  the 
subsidiary; 

(x)  Has  qualified  management  and 
employees  for  the  type  of  activity 
contemplated,  including  all  required 
licenses  and  memberships,  and 
comphes  with  industry  standards;  and 

(xi)  Establishes  policies  and 
procediures  to  ensure  adequate 
computer,  audit  and  accounting 
systems,  internal  risk  meuiagement 
controls,  and  has  necessary  operational 


and  managerial  infrastructure  to 
implement  the  business  plan. 

(d)  Investment  and  transaction 
limits — (1)  General.  If  specifically 
required  by  this  part  or  FDIC  order,  the 
following  conditions  and  restrictions 
apply  to  an  insured  state  bank  and  its 
subsidiaries  that  engage  in  and  wish  to 
continue  to  engage  in  activities  which 
are  not  permissible  for  a  national  bank 
subsidiary. 

(2)  Investment  limits — (i)  Aggregate 
investment  in  subsidiaries.  An  insured 
state  bank's  aggregate  investment  in  all 
subsidiaries  conducting  activities 
subject  to  this  paragraph  (d)  shall  not 
exceed  20  percent  of  the  insured  state 
bank's  tier  one  capital. 

(ii)  Definition  of  investment.  (A)  For 
purposes  of  this  paragraph  (d),  the  term 
"investment"  means: 

[1]  Any  extension  of  credit  to  the 
subsidiary  by  the  insured  state  bank; 

(2)  Any  debt  seciuities,  as  such  term 
is  defined  in  peirt  344  of  this  chapter, 
issued  by  the  subsidiary  held  by  the 
insured  state  bank; 

(3)  The  acceptance  by  the  insiu^d 
state  bank  of  seciu-ities  issued  by  the 
subsidiary  as  collateral  for  an  extension 
of  credit  to  any  person  or  company;  and 

(4)  Any  extensions  of  credit  oy  the 
insiu^d  state  bank  to  any  third  party  for 
the  purpose  of  making  a  direct 
investment  in  the  subsidiary,  making 
any  investment  in  which  the  subsidiary 
has  an  interest,  or  which  is  used  for  the 
benefit  of,  or  transferred  to,  the 
subsidiary. 

(B)  For  the  purposes  of  this  paragraph 
(d),  the  term  "investment"  does  not 
include: 

(1)  Extensions  of  credit  by  the  insured 
state  bank  to  finance  sales  of  assets  by 
the  subsidiary  which  do  not  involve 
more  than  the  normal  degree  of  risk  of 
repayment  and  are  extended  on  terms 
that  are  substantially  similar  to  those 
prevailing  at  the  time  for  comparable 
transactions  with  or  involving 
unaffifiated  persons  or  companies; 

(2)  An  extension  of  credit  by  the 
insured  state  bank  to  the  subsidiary  that 
is  fully  collateralized  by  government 
securities,  as  such  term  is  defined  in 

§  344.3  of  this  chapter;  or 

[3]  An  extension  of  credit  by  the 
insured  state  bank  to  the  subsidiary  that 
is  fully  collateralized  by  a  segregated 
deposit  in  the  insured  state  bank. 

(3)  Transaction  requirements — (i) 
Arm's  length  transaction  requirement. 
With  the  exception  of  giving  the 
subsidiary  immediate  credit  for 
uncollected  items  received  in  the 
ordinary  course  of  business,  an  insured 
state  bank  may  not  carry  out  any  of  the 
following  transactions  with  a  subsidiary 
subject  to  this  paragraph  (d)  unless  the 


use  any  ser 
condition  c 
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transaction  is  on  terms  and  conditions 
that  are  substantially  the  same  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  unaffiliated  parties: 

(A)  Make  an  investment  in  tne 
subsidiary; 

(B)  Purchase  from  or  sell  to  the 
subsidiary  any  assets  (including 
securities); 

(C)  Enter  into  a  contract,  lease,  or 
other  type  of  agreement  writh  the 
subsidiary; 

(D)  Pay  compensation  to  a  majority- 
owned  subsidiary  or  any  person  or 
company  who  has  an  interest  in  the 
sobsidiary;  or 

(E)  Engage  in  any  such  transaction  in 
iwhich  the  proceeds  thereof  are  used  for 
the  benefit  of,  or  are  transferred  to,  the 
subsidiary. 

(ii)  Prohibition  on  purchase  of  low 
quality  assets.  An  insured  state  bank  is 
prohibited  from  purchasing  a  low 

auality  asset  from  a  subsidiary  subject  to 
lis  paragraph  (d).  For  piuposes  of  this 
subsection,  "low  quahty  asset"  means: 
;    (A)  An  asset  classified  as 
'"substandard",  "doubtful",  or  "loss"  or 
treated  as  "other  assets  especially 
mentioned"  in  the  most  recent  report  of 
examination  of  the  bank; 

(B)  An  asset  in  a  nonaccru&l  status; 

(C)  An  asset  on  which  principal  or 
interest  payments  are  more  than  30  days 
[past  due;  or 

(D)  An  asset  whose  terms  have  been 
renegotiated  or  compromised  due  to  the 
deteriorating  financial  condition  of  the 
obligor. 

(iii)  Insider  transaction  restriction. 
iNeither  the  insured  state  bank  nor  the 
subsidiary  subject  to  this  paragraph  (d) 
may  enter  into  any  transaction 
(exclusive  of  those  covered  by  §  337.3  of 
this  chapter)  with  the  bank's  executive 
officers,  directors,  principal 
shareholders  or  related  interests  of  such 
persons  which  relate  to  the  subsidiary's 
activities  imless: 

,     (A)  The  transactions  are  on  terms  and 
conditions  that  are  substantially  the 
same  as  those  prevailing  at  the  time  for 
comparable  transactions  with  persons 
not  affiUated  writh  the  insured  state 
jbank;  or 

I     (B)  The  transactions  are  pursuant  to  a 
benefit  or  compensation  program  that  is 
widely  available  to  employees  of  the 
bank,  and  that  does  not  give  preference 
to  the  bank's  executive  officers, 
directors,  principal  shareholders  or 
related  interests  of  such  persons  over 
I  other  bank  employees. 

(iv)  Anti-tying  restriction.  Neither  the 
insured  state  bank  nor  the  majority- 
owned  subsidiary  may  require  a 
customer  to  either  buy  any  product  or 
use  any  service  from  the  other  as  a 
condition  of  entering  into  a  transaction. 


(4)  CoUateralization  requirements,  (i) 
An  insured  state  bank  is  prohibited  from 
making  an  investment  in  a  subsidiary 
subject  to  this  paragraph  (d)  unless  such 
transaction  is  fiiUy-collateralized  at  the 
time  the  transaction  is  entered  into.  No 
insiu^d  state  bank  may  accept  a  low 
quahty  asset  as  collateral.  An  extension 
of  credit  is  fully  collaterahzed  if  it  is 
secured  at  the  time  of  the  transaction  by 
collateral  having  a  market  value  equal  to 
at  least: 

(A)  100  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of: 

(1)  Obligations  of  the  United  States  or 
its  agencies; 

(2)  ObUgations  fully  guaranteed  by  the 
United  States  or  its  agencies  as  to 
principal  and  interest; 

(3)  Notes,  drafts,  bills  of  exchange  or 
bankers  acceptances  that  are  eUgible  for 
rediscount  or  purchase  by  the  Federal 
Reserve  Bank;  or 

(4)  A  segregated,  earmarked  deposit 
account  with  the  insiu«d  state  bank; 

(B)  110  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  obligations  of  any  state  or  pofitical 
subdivision  of  any  state; 

(C)  120  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  other  debt  instnunents,  including 
receivables;  or 

(D)  130  percent  of  the  amount  of  the 
transaction  if  the  collateral  is  composed 
of  stock,  leases,  or  other  real  or  personal 
property. 

(ii)  An  insiu«d  state  bank  may  not 
release  collateral  prior  to  proportional 
payment  of  the  extension  of  credit; 
however,  collateral  may  be  substituted  if 
there  is  no  diminution  of  collateral 
coverage. 

(5)  Investment  and  transaction  limits 
extended  to  insured  state  bank 
subsidiaries.  For  purposes  of  applying 
paragraphs  (d)(2)  through  (d)(4)  of  this 
section,  any  reference  to  "insured  state 
bank"  means  the  insured  state  bank  and 
any  subsidiaries  of  the  insured  state 
bank  which  are  not  themselves  subject 
imder  this  part  or  FDIC  order  to  the 
restrictions  of  this  paragraph  (d). 

(e)  Capital  requirements.  If 
specifically  required  by  this  part  or  by 
FTDIC  order,  any  insured  state  bank  that 
wishes  to  conduct  or  continue  to 
conduct  as  principal  activities  through  a 
subsidiary  that  are  not  permissible  for  a 
subsidiary  of  a  national  bank  must: 

(1)  Be  well-capitaUzed  after  deducting 
from  its  tier  one  capital  the  investment 
in  equity  securities  of  the  subsidiary  as 
well  as  the  bank's  pro  rata  share  of  any 
retained  earnings  of  the  subsidiary; 

(2)  Reflect  this  deduction  on  the 
appropriate  schedule  of  the  bank's 


consoUdated  report  of  income  and 
condition;  and 

(3)  Use  such  regulatory  capital 
amount  for  the  purposes  of  the  bank's 
assessment  risk  classification  under  part 
327  of  this  chapter  and  its  categorization 
as  a  "well-capitalized",  an  "adequately 
capitahzed",  an  "undercapitalized",  or 
a  "significantly  undercapitaUzed" 
institution  as  defined  in  §  325.103(b)  of 
this  chapter,  provided  that  the  capital 
deduction  shall  not  be  used  for 
purposes  of  determining  whether  the 
bank  is  "critically  undercapitaUzed" 
under  part  325  of  this  chapter. 

§  362.5    Approval*  previously  granted. 

(a)  FDIC  consent  by  order  or  notice. 
An  insured  state  bank  that  previously 
filed  an  application  or  notice  under  part 
362  in  effect  prior  to  January  1,  1999 
(see  12  CFR  part  362  revised  as  of 
January  1, 1998),  and  obtained  the 
FDIC's  consent  to  engage  in  an  activity 
or  to  acquire  or  retain  a  majority-owned 
subsidiary  engaging  as  principal  in  an 
activity  or  acquiring  and  retaining  any 
investment  that  is  prohibited  under  this 
subpart  may  continue  that  activity  or 
retain  that  investment  without  seeking 
the^ FDIC's  consent,  provided  that  the 
insured  state  bank  and  its  subsidiary,  if 
appUcable,  continue  to  meet  the 
coAditions  and  restrictions  of  the 
approval.  An  insured  state  bank  which 
was  granted  approval  based  on 
conditions  which  differ  from  the 
requirements  of  §  362.4(c)(2),  (d)  and  (e) 
will  be  considered  to  meet  the 
conditions  and  restrictions  of  the 
approval  relating  to  being  an  eUgible 
subsidiary,  meeting  investment  and 
transactions  limits,  and  meeting  capital 
requirements  if  the  insured  state  bank 
and  subsidiary  meet  the  requirements  of 
§  362.4(c)(2),  (d)  and  (e).  If  the  majority- 
owned  subsidiary  is  engaged  in  real 
estate  investment  activities  not 
exceeding  2  percent  of  the  tier  one 
capital  of  a  bank  and  meeting  the  other 
condiUons  of  §  362.4(b)(5)(i),  the 
ma'jority-owned  subsidiary's  compliance 
with  §  362.4(c)(2)  under  the  preceding 
sentence  may  be  pursuant  to  the 
modifications  authorized  by 
§362.4(b)(5)(i).  Once  an  insured  state 
bank  elects  to  comply  with  §  362.4 
(c)(2),  (d),  and  (e),  it  may  not  revert  to 
the  corresponding  provisions  of  the 
approval  order. 

(b)  Approvals  by  regulation — (1) 
Securities  underwriting.  If  an  insured 
state  nonmember  bank  engages  in 
seciuities  activities  covered  by 

§  362.4(b)(5)(ii),  and  prior  to  January  1. 
1999,  engaged  in  securities  activities 
under  and  in  compliance  with  the 
restrictions  of  §337.4  (b)  through  (c), 
§  337.4(e),  or  §  337.4(h)  of  this  chapter. 
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having  filed  the  required  notice  under 
§337.4(d]  of  this  chapter,  the  insiu«d 
state  bank  may  continue  those  activities 
if  the  bank  and  its  majority-owned 
subsidiaries  comply  widi  the 
restrictions  set  forth  in  §§  362.4(b)(5)(ii) 
and  362.4  (c),  (d),  and  (e)  by  January  1, 
2000.  During  the  one-year  period  of 
transition  between  January  1, 1999,  and 
January  1,  2000,  the  bank  and  its 
majority-owned  subsidiary  must  meet 
the  restrictions  set  forth  in  §337.4  of 
this  chapter  until  the  requirements  of 
§§  362.4(b)(5)(ii)  and  362.4  (c),  (d)  and 
(e)  are  met.  If  the  bank  will  not  meet 
these  requirements,  the  bank  must 
obtain  the  FDIC's  consent  to  continue 
those  activities  under  §  362.4(b)(1). 

(2)  Grandfathered  insurance 
underwriting.  An  insured  state  bank 
which  is  directly  providing  insurance  as 
principal  pursuant  to  §  362.4(c)(2)(i)  in 
effect  prior  to  January  1,  1999  (see  12 
CFR  part  362  revised  as  of  January  1, 
1998),  may  continue  that  activity  if  it 
complies  with  the  provisions  of 

§  362.3(b)(2)(ii)(C)  by  April  1, 1999.  An 
insured  state  bank  indirectly  providing 
insurance  as  principal  through  a 
subsidiary  pursuant  to  §  362.3(b)(7)  in 
effect  prior  to  January  1,  1999  (see  12 
CFR  part  362  revised  as  of  January  1, 
1998),  may  continue  that  activity  if  it 
complies  with  the  provisions  of 
§  362.4(b)(2)(i)  by  April  1, 1999.  During 
the  ninety-day  period  of  transition 
between  January  1, 1999  and  April  1, 
1999,  the  bank  amd  its  majority-owned 
subsidiary  must  meet  the  restrictions  set 
forth  in  §  362.4(c)(2)(i)  or  §  362.3(b)(7) 
in  effect  prior  to  January  1, 1999  (see  12 
CFR  part  362  revised  as  of  January  1 , 
1998),  as  applicable,  until  the 
requirements  of  §  362.3(b)(2)(ii)(C)  or 
§  362.4(b)(2)(i)  are  met.  If  the  insured 
state  bank  or  its  subsidiary  will  not  meet 
these  requirements,  as  applicable,  the 
insured  state  bank  must  submit  an 
application  in  compliance  with 
§  303.121  of  this  chapter  and  obtain  the 
FDIC's  consent  in  accordance  with 
§  303.122(b)  of  this  chapter. 

(3)  Stock  of  certain  corporations.  An 
insured  state  bank  owning  indirectly 
through  a  majority-owned  subsidiary 
stock  of  a  corporation  that  engages 
solely  in  activities  permissible  for  a 
bank  service  corporation  pursuant  to 

§  362.4(c)(3)(iv)(C)  in  effect  prior  to 
January  1, 1999  (see  12  CFR  part  362 
revised  as  of  January  1, 1998),  or  stock 
of  a  corporation  which  engages  solely  in 
activities  which  are  not  "as  principal" 
pursuant  to  §  362.4(c)(3)(iv)(D)  in  effect 
prior  to  January  1, 1999  (see  12  CFR  part 
362  revised  as  of  January  1,  1998),  may 
continue  that  activity  if  it  complies  with 
the  provisions  of  §  362.4(b)(3)  by  April 
1, 1999.  During  the  ninety-day  period  of 


transition  between  January  1, 1999  and 
April  1, 1999,  the  bank  and  its  majority- 
owned  subsidiary  must  meet  the 
restrictions  set  forth  in 
§  362.4(c)(3)(iv)(C)  or  §  362.4(c)(3)(iv)(D) 
in  effect  prior  to  January  1,  1999  (see  12 
CFR  part  362  revised  as  of  January  1, 
1998),  as  applicable,  until  the 
requirements  of  §  362.4(b)(3)  are  met.  If 
the  insured  state  bank  or  its  subsidiary 
will  not  meet  these  requirements,  as 
applicable,  the  insured  state  bank  must 
apply  for  the  FDIC's  consent  under 
§  362.4(b)(1). 

(4)  [Reserved] 

(5)  [Reserved] 

(6)  Adjustable  rate  or  money  market 
preferred  stock.  An  insured  state  bank 
owning  adjustable  rate  or  money  market 
(auction  rate)  preferred  stock  pursuant 
to  §  362.4(c)(3)(v)  in  effect  prior  to 
January  1, 1999  (see  12  CFR  part  362 
revised  as  of  January  1, 1998),  in  excess 
of  the  amoimt  limit  in  §  362.3(b)(2)(iii) 
may  continue  to  hold  any  overlimit 
shares  of  such  stock  acquired  before 
January  1, 1999,  until  redeemed  or 
repurchased  by  the  issuer,  but  such 
stock  shall  be  included  as  part  of  the 
amount  limit  in  §  362.3(b)(2)(iii)  when 
determining  whether  the  bank  may 
acquire  new  stock  thereunder. 

(c)  Charter  conversions.  (1)  An 
insured  state  bank  that  has  converted  its 
charter  from  an  insured  state  savings 
association  may  continue  activities 
through  a  majority-owned  subsidiary 
that  were  permissible  prior  to  the  time 
it  converted  its  charter  only  if  the 
insured  state  bank  receives  the  FDIC's 
consent.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
insured  state  bank  should  apply  under 
§  362.4(b)(1),  submit  any  notice  required 
under  §  362.4(b)  (4)  or  (5),  or  comply 
with  the  provisions  of  §  362.4(b)  (3),  (6), 
or  (7)  if  applicable,  to  continue  the 
activity. 

(2)  Exception  for  prior  consent.  If  the 
FDIC  had  granted  consent  to  the  savings 
association  imder  section  28  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831(e))  prior  to  the  time  the 
savings  association  converted  its 
charter,  the  insured  state  bank  may 
continue  the  activities  without 
providing  notice  or  making  application 
to  the  FDIC,  provided  that  the  bank  and 
its  subsidiary  as  applicable  are  in 
compliance  vdth: 

(i)  The  terms  of  the  FDIC  approval 
order;  and 

(ii)  The  provisions  of  §  362.4(c)(2),  (d), 
and  (e)  regarding  operating  as  an 
"eligible  subsidiary",  "investment  £uid 
transaction  limits",  and  "capital 
requirements'. 

(3)  Divestiture.  An  insured  state  bank 
that  does  not  receive  FDIC  consent  shall 


divest  of  the  nonconforming  investment 
as  soon  as  practical  but  in  no  event  later 
than  two  years  from  the  date  of  charter 
conversion. 

Subpart  B — Safety  and  Soundness 
Rules  Governing  Insured  State 
Nonmember  Banks 

§  362.6    Purpose  and  scope. 

This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart  G 
of  part  303  of  this  chapter  apply  to 
certain  banking  practices  that  may  have 
adverse  effects  on  the  safety  and 
soundness  of  insured  state  nonmember 
banks.  The  FDIC  intends  to  allow 
insured  state  nonmember  banks  and 
their  subsidiaries  to  undertake  only  safe 
and  sound  activities  and  investments 
that  would  not  present  a  significant  risk 
to  the  deposit  insurance  fund  and  that 
are  consistent  with  the  purposes  of 
federal  deposit  insiu-ance  and  other  law. 
The  following  standards  shall  apply  for 
insured  state  nonmemlier  banks  to 
conduct  real  estate  investment  activities 
through  a  subsidiary  if  those  activities 
are  permissible  for  a  national  bank 
subsidiary  but  are  not  permissible  for 
the  national  bank  parent  itself. 
Additionally,  the  following  standards 
shall  apply  to  affiliates  of  insured  state 
nonmember  banks  that  are  not  affiliated 
with  a  bank  holding  company  if  those 
affiliates  engage  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities. 

§362.7    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Afflhate  shall  mean  any  company 
that  directly  or  indirectly,  through  one 
or  more  intermediaries,  controls  or  is 
under  common  control  with  an  insured 
state  nonmember  bank,  but  does  not 
include  a  subsidiary  of  an  insured  state 
nonmember  bank. 

fb)  Activity,  company,  control,  equity 
security,  insured  state  nonmember 
bank,  real  estate  investment  activity, 
security,  and  subsidiary  have  the  same 
meaning  as  provided  in  subpart  A  of 
this  part. 

§  362.8    Restrictions  on  activities  of 
Insured  state  nonmemt)er  banks. 

(a)  Real  estate  investment  activities  by 
subsidiaries  of  insured  state  nonmember 
banks.  The  FDIC  has  found  that  real 
estate  investment  activities  may  have 
adverse  effects  on  the  safety  and 
soundness  of  insured  state  nonmember 
banks.  Notwithstanding  any 
interpretations,  orders,  circulars  or 
official  bulletins  issued  by  the  Office  of 
the  Comptroller  of  the  Currency 
regarding  activities  permissible  for 
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subsidiaries  of  a  national  bank  that  are 
not  permissible  for  the  parent  national 
bank  itself  under  12  CFR  5.34(f).  insured 
state  nonmember  banks  may  not 
establish  or  acquire  a  subsidiary  that 
engages  in  such  real  estate  investment 
activities  unless  the  insured  state 
nonmember  bank: 

(1)  Has  an  approval  previously 
granted  by  the  FDIC  euid  continues  to 
meet  the  conditions  and  restrictions  of 
the  approval;  or 

(2)  Meets  the  requirements  for 
engaging  in  real  estate  investment 
activities  as  set  forth  in  §  362.4(b)(5), 
and  submits  a  corresponding  notice  in 
compliance  with  §303.121  of  this 
chapter  and  the  FDIC  processes  the 
notice  without  objection  under 

§  303.122(a)  of  this  chapter;  or  submits 
an  application  in  compliance  vyrith 
§  303.121  of  this  chapter  and  the  FDIC 
grants  its  consent  under  the  procedure 
in  §  303.122(b)  of  this  chapter, 
(b)  Affiliation  with  securities 
•companies.  The  FDIC  has  found  that  an 
unrestricted  affiliation  between  an 
insured  state  nonmeml)er  bank  and  a 
securities  company  may  have  adverse 
effects  on  the  safety  and  soimdness  of 
insured  state  nonmember  banks.  An 
insured  state  nonmember  bank  which  is 
affiliated  with  a  company  that  is  not 
treated  as  a  bank  holding  company 
pursuant  to  section  4(f)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(f))  is  prohibited  from  becoming  or 
remaining  affiliated  with  any  company 
that  directly  engages  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes,  or  other 
seciuities  which  is  not  permissible  for  a 
national  bank  unless  it  submits  an 
application  in  compliance  with 
§  303.121  of  this  chapter  and  the  FDIC 
grants  its  consent  under  the  procediue 
in  §  303.122(b)  of  this  chapter,  or: 

(1)  The  securities  business  of  the 
affihate  is  physically  separate  and 
distinct  in  its  operations  from  the 
operations  of  the  bank,  provided  that 
Uiis  requirement  shall  not  be  construed 
to  prohibit  the  bank  and  its  affiliate 
from  sharing  the  same  facility  if  the  area 
where  the  affiliate  conducts  retail  sales 
activity  with  the  public  is  physically 
distinct  from  the  routine  deposit  taking 
area  of  the  bank; 

(2)  The  affiliate  has  a  chief  executive 
officer  who  is  not  an  employee  of  the 
bank; 

(3)  A  majority  of  the  affiliate's  board 
of  directors  are  not  directors,  officers,  or 
employees  of  the  bank; 

(4)  The  affiliate  conducts  business 
pursuant  to  independent  policies  and 
procedures  designed  to  inform 
customers  and  prospective  customers  of 
the  affiliate  that  the  affiliate  is  a  separate 


organization  from  the  bank  and  the 
state-chartered  depository  institution  is 
not  responsible  for  and  does  not 
guarantee  the  obligations  of  the  affiliate; 

(5)  The  bank  adopts  policies  and 
procedures,  including  appropriate  limits 
on  exposure,  to  govern  its  participation 
in  financing  transactions  undenvritten 
by  an  underwriting  affiliate; 

(6)  The  bank  does  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  sale  of  securities 
underwritten  or  dealt  in  by  an  affiliate 
unless  it  notifies  the  customer  that  the 
entity  underwriting,  making  a  market, 
distributing  or  dealing  in  the  securities 
is  an  affiliate  of  the  bank; 

(7)  The  bank  does  not  purchase  as 
principal  or  fiduciary  during  the 
existence  of  any  underwriting  or  selling 
syndicate  any  securities  underwritten 
by  the  affiliate  imless  the  purchase  is 
approved  by  the  bank's  board  of 
directors  before  the  securities  are 
initially  offered  for  sale  to  the  public; 

(8)  The  bank  does  not  condition  any 
extension  of  credit  to  any  company  on 
the  requirement  that  the  company 
contract  with,  or  agree  to  contract  with, 
the  bank's  affiliate  to  imderwrite  or 
distribute  the  company's  securities; 

(9)  The  bank  does  not  condition  any 
extension  of  credit  or  the  offering  of  any 
service  to  any  person  or  company  on  the 
requirement  that  the  person  or  company 
purchase  any  security  undervmtten  or 
distributed  by  the  affiliate;  and 

(10)  The  bank  complies  with  the 
investment  and  transaction  limitations 
of  §  362.4(d).  For  the  purposes  of 
applying  these  restrictions,  references  to 
the  term  "subsidiary"  in  §  362.4(d)(2), 
(3),  and  (4)  shall  be  deemed  to  refer  to 
the  affiliate.  For  the  purposes  of 
applying  these  limitations,  the  term 
"investment"  as  defined  in 

§  362.4(d)(2)(ii)  shall  also  include  any 
equity  securities  of  the  affiliate  held  by 
the  insured  state  bank. 

Subpart  C — Activities  of  Insured  State 
Savings  Associations 

§  362.9    Purpose  and  scope. 

(a)  This  subpart,  along  with  the  notice 
and  application  procedures  in  subpart  H 
of  part  303  of  this  chapter,  implements 
the  provisions  of  section  28  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831e)  that  restrict  and  prohibit 
insured  state  savings  associations  and 
their  service  corporations  from  engaging 
in  activities  and  investments  of  a  type 
that  are  not  permissible  for  federal 
savings  associations  and  their  service 
corporations.  The  phrase  "activity 
permissible  for  a  federal  savings 
association"  means  any  activity 
authorized  for  federal  savings 


associations  under  any  statute  including 
the  Home  Chvners'  Loan  Act  (HOLA,  12 
U.S.C.  1464  et  seq.),  as  well  as  activities 
recognized  as  permissible  for  a  federal 
savings  association  in  regulations, 
official  thrift  bulletins,  orders  or  written 
interpretations  issued  by  the  Office  of 
Thrift  Supervision  (OTS),  or  its 
predecessor,  the  Fedejral  Home  Loan 
Bank  Board. 

(b)  This  subpart  does  not  cover  the 
following  activities: 

(1)  Activities  conducted  by  the 
insured  state  savings  association  other 
than  "as  principal",  defined  for 
purposes  of  this  subpart  as  activities 
conducted  as  agent  for  a  customer, 
conducted  in  a  brokerage,  custodial, 
advisory,  or  administrative  capacity,  or 
conducted  as  trustee,  or  in  any 
substantially  similar  capacity.  For 
example,  this  subpart  does  not  cover 
acting  solely  as  agent  for  the  sale  of 
insurance,  securities,  real  estate,  or 
travel  services;  nor  does  it  cover  acting 
as  trustee,  providing  personal  financial 
planning  advice,  or  safekeeping 
services. 

(2)  Interests  in  real  estate  in  which  the 
real  property  is  used  or  intended  in 
good  faith  to  be  used  within  a 
reasonable  time  by  an  insured  savings 
association  or  its  service  corporations  as 
offices  or  related  facilities  for  the 
conduct  of  its  business  or  future 
expansion  of  its  business  or  used  as 
public  welfare  investments  of  a  type  and 
in  an  amount  permissible  for  federal 
savings  associations. 

(3)  Equity  investments  acquired  in 
connection  with  debts  previously 
contracted  (DPC)  if  the  insured  savings 
association  or  its  service  corporation 
takes  only  such  actions  as  would  be 
permissible  for  a  federal  savings 
association's  or  its  service  corporation's 
DPC  holdings. 

(c)  The  FDIC  intends  to  allow  insured 
state  savings  associations  and  their 
sejarice  corporations  to  undertake  only 
safe  and  sound  activities  and 
investments  that  do  not  present 
si^ificant  risks  to  the  deposit  insurance 
funds  and  that  are  consistent  with  the 
purposes  of  federal  deposit  insurance 
and  other  applicable  law.  This  subpart 
does  not  authorize  any  insured  state 
savings  association  to  make  investments 
or  conduct  activities  that  are  not 
authorized  or  that  are  prohibited  by 
either  federal  or  state  law. 

§362.10    Definitions. 

For  the  purposes  of  this  subpart,  the 
definitions  provided  in  §  362.2  apply. 
Additionally,  the  following  definitions 
apply  to  this  subpart: 

(a)  Affiliate  shall  mean  any  company 
that  directly  or  indirectly,  through  one 
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or  more  intermediaries,  controls  or  is 
under  common  control  with  an  insured 
state  savings  association. 

(b)  Corporate  debt  securities  not  of 
investment  grade  means  any  corporate 
debt  security  that  when  acquired  was 
not  rated  among  the  four  highest  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization.  The  tenn  shall  not  include 
any  obligation  issued  or  guaranteed  by 

a  corporation  that  may  be  held  by  a 
federal  savings  association  without 
limitation  as  to  percentage  of  assets 
under  subparagraphs  (D),  (E).  or  (F)  of 
section  5(c)(1)  of  HOLA  (12  U.S.C. 
1464(c)(1)  (D),  (E).  (F)). 

(c)  Insured  state  savings  association 
means  any  state-chartered  savings 
association  insured  by  the  FDIC. 

(d)  Qualified  affiliate  means,  in  the 
case  of  a  stock  insured  state  savings 
association,  an  affiliate  other  than  a 
subsidiary  or  an  insured  depository 
institution.  In  the  case  of  a  mutual 
savings  association,  "qualified  affiUate" 
means  a  subsidiary  other  than  an 
insured  depository  institution  provided 
that  all  of  the  savings  association's 
investments  in,  and  extensions  of  credit 
to,  the  subsidiary  are  deducted  bom  the 
savings  association's  capital. 

(e)  Service  corporation  means  any 
corporation  the  capital  stock  of  which  is 
available  for  purchase  by  savings 
associations. 

i  362.1 1    Activities  of  Insured  state  savings 
associations. 

(a)  Equity  investments — (1)  Prohibited 
investments.  No  insiued  state  savings 
association  may  directly  acquire  or 
retain  as  principal  any  equity 
investment  of  a  type,  or  in  em  amount, 
that  is  not  permissible  for  a  federal 
savings  association  unless  the  exception 
in  paragraph  (a)(2)  of  this  section 
applies. 

(2)  Exception:  Equity  investment  in 
service  corporations.  An  insured  state 
savings  association  that  is  and  continues 
to  be  in  compliance  with  the  applicable 
capital  standards  as  prescribed  by  the 
appropriate  federal  banking  agency  may 
acquire  or  retain  an  equity  investment 
in  a  service  corporation: 

(i)  Not  permissible  for  a  federal 
savings  association  to  the  extent  the 
service  corporation  is  engaging  in 
activities  that  are  allowed  pursuant  to 
the  provisions  of  or  an  application 
under  §  362.12(b);  or 

(ii)  Of  a  type  permissible  for  a  federal 
savings  association,  but  in  an  amount 
exceeding  the  investment  limits 
applicable  to  federal  savings 
associations,  if  the  insured  state  savings 
association  obtains  the  FDIC's  prior 
consent.  Consent  will  be  given  only  if 


the  FDIC  determines  that  the  amount  of 
the  investment  in  a  service  corporation 
engaged  in  such  activities  does  not 
present  a  significant  risk  to  the  affected 
deposit  insurance  fund.  Applications 
should  be  filed  in  accordance  with 
§  303.141  of  this  chapter  and  will  be 
processed  under  §  303.142(b)  of  this 
chapter.  Approvals  granted  under 
§  303.142(b)  of  this  chapter  may  be 
made  subject  to  any  conditions  or 
restrictions  found  by  the  FDIC  to  be 
necessary  to  protect  the  deposit 
insurance  funds  from  significant  risk,  to 
prevent  unsafe  or  unsound  practices, 
and/or  to  ensure  that  the  activity  is 
consistent  with  the  purposes  of  federal 
deposit  insurance  and  other  applicable 
law. 

(b)  Activities  other  than  equity 
investments — (1)  Prohibited  activities. 
An  insured  state  savings  association 
may  not  directly  engage  as  principal  in 
any  activity,  that  is  not  an  equity 
investment,  of  a  type  not  permissible  for 
a  federal  savings  association,  and  an 
insured  state  savings  association  shall 
not  make  nonresidential  real  property 
loans  in  an  amount  exceeding  that 
described  in  section  5(c)(2)(B)  of  HOLA 
(12  U.S.C.  1464(c)(2)(B)),  unless  one  of 
the  exceptions  in  paragraph  (b)(2)  of  this 
section  applies.  This  section  shall  not  be 
read  to  require  the  divestiture  of  any 
asset  (including  a  nonresidential  real 
estate  loan),  if  the  asset  was  acquired 
prior  to  August  9, 1989;  however,  any 
activity  conducted  with  such  asset  must 
be  conducted  in  accordance  with  this 
subpart.  After  August  9,  1989,  an 
insured  state  savings  association 
directly  or  through  a  subsidiary  (other 
than,  in  the  case  of  a  mutual  savings 
association,  a  subsidiary  that  is  a 
quahfied  affiUate),  may  not  acquire  or 
retain  any  corporate  debt  securities  not 
of  investment  grade. 

(2)  Exceptions— [i]  Consent  obtained 
through  application.  An  insured  state 
savings  association  that  meets  and 
continues  to  meet  the  applicable  capital 
standards  set  by  the  appropriate  federal 
banking  agency  may  directly  conduct 
activities  prohibited  by  paragraph  (b)(1) 
of  this  section  if  the  savings  association 
obtains  the  FDIC's  prior  consent. 
Consent  will  be  given  only  if  the  FDIC 
determines  that  conducting  the  activity 
designated  poses  no  significant  risk  to 
the  affected  deposit  insurance  fund. 
Applications  should  be  filed  in 
accordance  with  §303.141  of  this 
chapter  and  will  be  processed  under 
§  303.142(b)  of  this  chapter.  Approvals 
granted  imder  §  303.142(b)  of  this 
chapter  may  be  made  subject  to  any 
conditions  or  restrictions  found  by  the 
FDIC  to  be  necessary  to  protect  the 
deposit  insurance  funds  &t)m  significant 


risk,  to  prevent  unsafe  or  unsound 
practices,  and/ or  to  ensure  that  the 
activity  is  consistent  with  the  purposes 
of  federal  deposit  insurance  and  other 
applicable  law. 

(ii)  Nonresidential  realty  loans 
permissible  for  a  federal  savings 
association  conducted  in  an  amount  not 
permissible.  An  insured  state  savings 
association  that  meets  and  continues  to 
meet  the  applicable  capital  standards  set 
by  the  appropriate  federal  banking 
agency  may  make  nonresidential  real 
property  loans  in  an  amount  exceeding 
the  amount  described  in  section 
5(c)(2)(B)  of  HOLA.  if  the  savings 
association  files  a  notice  in  compliance 
with  §  303.141  of  this  chapter  and  the 
FDIC  processes  the  notice  without 
objection  under  §  303.142(a)  of  this 
chapter.  Consent  will  be  given  only  if 
the  FDIC  determines  that  engaging  in 
such  lending  in  the  amount  designated 
poses  no  significant  risk  to  the  affected 
deposit  insurance  fund. 

fiii)  Acquiring  and  retaining 
adjustable  rate  and  money  market 
preferred  stock.  (A)  An  insured  state 
savings  association's  investment  of  up 
to  15  percent  of  the  association's  tier 
one  capital  in  adjustable  rate  preferred 
stock  or  money  market  (auction  rate) 
preferred  stock  does  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds.  An  insured  state  savings 
association  may  conduct  this  activity 
without  first  obtaining  the  FDIC's 
consent,  provided  that  the  association 
meets  and  continues  to  meet  the 
applicable  capital  standards  as 
prescribed  by  the  appropriate  federal 
banking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
the  activities  if  the  facts  and 
circtunstances  warrant  such  action. 

(B)  An  insured  state  savings 
association  may  acquire  or  retain  other 
instruments  of  a  type  determined  by  the 
FDIC  to  have  the  character  of  debt 
seoirities  and  not  to  represent  a 
significant  risk  to  the  deposit  insurance 
funds.  Such  instnmients  shall  be 
included  in  the  15  percent  of  tier  one 
capital  limit  imposed  in  paragraph 
(b)(2)(iii)(A)  of  Uiis  section.  An  insured 
state  savings  association  may  conduct 
this  activity  without  first  obtaining  the 
FDIC's  consent,  provided  that  the 
association  meets  and  continues  to  meet 
the  applicable  capital  standards  as 
prescribed  by  the  appropriate  federal 
bemking  agency.  The  fact  that  prior 
consent  is  not  required  by  this  subpart 
does  not  preclude  the  FDIC  from  taking 
any  appropriate  action  with  respect  to 
the  activities  if  the  facts  and 
circimistances  warrant  such  action. 
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(3)  Activities  permissible  for  a  federal 
savings  association  conducted  in  an 
amount  not  peimissible.  Except  as 
provided  in  paragraph  (b)(2)(ii]  of  this 
section,  an  insured  state  savings 
association  may  engage  as  principal  in 
any  activity,  which  is  not  an  equity 
investment  of  a  type  permissible  for  a 
federal  savings  association,  in  an 
amount  in  excess  of  that  permissible  for 
a  federal  savings  association,  if  the 
savings  association  meets  and  continues 
to  meet  the  appUcable  capital  standards 
set  by  the  appropriate  federal  banking 
agency,  the  institution  has  advised  the 
appropriate  regional  director  (DOS) 
under  the  procedure  in  §  303.142(c)  of 
this  chapter  within  thirty  days  before 
engaging  in  the  activity,  and  the  FDIC 
has  not  advised  the  insiued  state 
savings  association  that  conducting  the 
activity  in  the  amount  indicated  poses 
a  significant  risk  to  the  affected  deposit 
insurance  fund.  This  section  shall  not 
be  read  to  require  the  divestitiue  of  any 
asset  if  the  asset  was  acquired  prior  to 
August  9, 1989;  however,  any  activity 
conducted  with  such  asset  must  be 
conducted  in  accordance  with  this 
subpart. 

$362.12    Servlc«  corporations  of  insured 
Stats  savings  associations. 

(a)  Prohibition.  A  service  corporation 
of  an  insiu«d  state  savings  association 
may  not  engage  in  any  activity  that  is 
not  permissible  for  a  service  corporation 
of  a  federal  savings  association,  imless 
it  meets  one  of  the  exceptions  in 
paragraph  (b)  of  this  section. 

(b)  Exceptions — (1)  Consent  obtained 
through  application.  A  service 
corporation  of  an  insured  state  savings 
association  may  conduct  activities 
prohibited  by  paragraph  (a)  of  this 
section  if  the  savings  association  obtains 
the  FDIC's  prior  written  consent  and  the 
insured  state  savings  association  meets 
and  continues  to  meet  the  applicable 
capital  standards  set  by  the  appropriate 
federal  banking  agency.  Consent  will  be 
given  only  if  the  FDIC  determines  that 
the  activity  poses  no  significant  risk  to 
the  affected  deposit  insurance  fund. 
Applications  for  consent  should  be  filed 
in  accordance  with  §  303.141  of  this 
chapter  and  will  be  processed  under 

§  303.142(b)  of  this  chapter.  Approvals 
granted  under  §  303.142(b)  of  this 
chapter  may  be  made  subject  to  any 
conditions  or  restrictions  found  by  the 
FDIC  to  be  necessary  to  protect  the 
deposit  insurance  funds  firom  risk,  to 
prevent  unsafe  or  unsound  banking 
practices,  and/or  to  ensure  that  the 
activity  is  consistent  with  the  purposes 
of  federal  deposit  insurance  and  other 
applicable  law. 


(2)  Service  corporations  conducting 
unrestricted  activities.  The  FDIC  has 
determined  that  the  following  activities 
do  not  represent  a  significant  risk  to  the 
deposit  insiu^nce  funds: 

(i)  A  service  corporation  of  an  insured 
state  savings  association  may  acquire 
and  retain  equity  securities  of  a 
company  engaged  in  securities  activities 
authorized  in  paragraph  (b)(4)  of  this 
section  if  the  bank  compUes  with  the 
follovsring  restrictions  and  files  a  notice 
in  compliance  with  §  303.141  of  this 
chapter  and  the  FDIC  processes  the 
notice  without  objection  under 
§  303.142(a)  of  this  chapter.  The  FDIC  is 
not  precluded  from  taking  any 
appropriate  action  or  imposing 
additional  requirements  with  respect  to 
the  activity  if  the  facts  and 
circvun stances  warrant  such  action.  If 
changes  to  the  management  or  business 
plan  of  the  company  at  any  time  result 
In  material  changes  to  the  natiue  of  the 
company's  business  or  the  manner  in 
which  its  business  is  conducted,  the 
insiued  state  savings  association  shall 
advise  the  appropriate  regional  director 
(EXDS)  in  writing  within  10  business 
days  after  such  change.  Investment 
under  this  paragraph  is  authorized  if: 

(A)  The  service  corporation  controls 
the  company; 

(B)  The  savings  association  meets  the 
core  eligibiUty  criteria  of  §  362.4(c)(1); 

(C)  The  service  corporation  meets  the 
core  eligibiUty  criteria  of  §  362.4(c)(2) 
(with  references  to  the  term 
"subsidiary"  deemed  to  refer  to  the 
service  corporation),  or  the  company  is 
a  corporation  meeting  such  criteria; 

(D)  The  savings  association's 
transactions  widi  the  service 
corporation  comply  with  the  investment 
and  transaction  limits  of  paragraph  (c) 
of  this  section,  and  the  savings 
association's  transactions  v^th  the 
company  comply  with  such  limits  as  if 
it  were  a  service  corporation; 

(E)  The  savings  association  compUes 
with  the  capital  requirements  of 
paragraph  (d)  of  this  section  with 
respect  to  the  service  corporation  and 
the  company;  and 

(F)  The  savings  association  and  the 
company  comply  with  the  additional 
requirements  of  §  362.4(b)(5)(ii)  (with 
references  to  the  term  "majority-owned 
subsidiary"  deemed  to  refer  to  the 
company). 

(iij  A  service  corporation  of  an 
insured  state  savings  association  may 
acquire  and  retain  equity  securities  of  a 
company  engaged  in  the  follovtdng 
activities,  if  the  service  corporation 
controls  the  company  or  the  company  is 
controlled  by  insiu«d  depository 
institutions,  and  the  association 
continues  to  meet  the  apphcable  capital 


staiidards  as  prescribed  by  the 
appropriate  federal  banking  agency.  The 
FDIC  consents  that  such  activity  may  be 
conducted  by  a  service  corporation  of  an 
insured  state  savings  association 
writhout  first  obtaining  the  FDIC's 
consent.  The  fact  that  prior  consent  is 
not  required  by  this  subpart  does  not 
preclude  the  FDIC  from  taking  any 
appropriate  action  with  respect  to  the 
activities  if  the  facts  and  circiunstances 
warrant  such  action. 

(A)  Equity  securities  of  a  company 
that  engages  in  permissible  activities.  A 
service  corporation  may  own  the  equity 
seciuities  of  a  company  that  engages  in 
any  activity  permissible  for  a  federal 
savings  association. 

(B)  Equity  securities  of  a  company 
that  acquires  and  retains  adjustable-rate 
and  money  market  preferred  stock.  A 
service  corporation  may  own  the  equity 
securities  of  a  company  that  engages  in 
any  activity  permissible  for  an  insured 
state  savings  association  under 

§  362.1  l(b)(2)(iii)  so  long  as  instruments 
held  under  this  paragraph  (b)(2)(ii)(B), 
paragraph  (b)(2)(iv)  of  this  section,  and 
§  362.1  l(b)(2)(iii)  in  the  aggregate  do  not 
exceed  the  Umit  set  by 
§362.11(b)(2)(ui). 

(C)  Equity  securities  of  a  company 
acting  as  an  insurance  agency.  A  service 
corporation  may  ovra  the  equity 
seciuities  of  a  company  that  acts  as  an 
insurance  agency. 

(iii)  Activities  that  are  not  conducted 
"as  principaT'.  A  service  corporation 
controlled  by  the  insured  state  savings 
association  may  engage  in  activities 
which  are  not  conducted  "as  principal" 
such  as  acting  as  an  agent  for  a 
customer,  acting  in  a  brokerage, 
custodial,  advisory,  or  administrative 
capacity,  or  acting  as  trustee,  or  in  any 
substantially  similar  capacity. 

(iv)  Acquiring  and  retaining 
adjustable-rate  and  money  market 
preferred  stock.  A  service  corporation 
may  engage  in  any  activity  permissible 
for  an  insiu«d  state  savings  association 
under  §  362.1  l(b)(2)(iii)  so  long  as 
instruments  held  under  this  paragraph 
(b)(2)(iv),  paragraph  (b)(2)(ii)(B)  of  this 
section,  and  §  362.11(b)(2)(iii)  in  the 
aggregate  do  not  exceed  the  limit  set  by 
§362.11(b)(2)(iii). 

(3)  (Reserved) 

(4)  Service  corporations  conducting 
securities  underwriting.  The  FDIC  has 
determined  that  it  does  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds  for  a  service  corporation  to  engage 
in  the  public  sale,  distribution  or 
underwriting  of  securities  provided  that 
the  activity  is  conducted  by  a  service 
corporation  of  an  insured  state  savings 
association  in  compUance  with  the  core 
eligibility  requirements  Usted  in 
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§  362.4(c);  any  additional  requirements 
listed  in  §  362.4(b)(5)(ii);  the  savings 
association  complies  with  the 
investment  and  transaction  limitations 
of  paragraph  (c)  of  this  section;  and  the 
savings  association  meets  the  capital 
requirements  of  paragraph  (d)  of  this 
section.  The  FDIC  consents  that  these 
Usted  activities  may  be  conducted  by  a 
service  corporation  of  an  insured  state 
savings  association  if  the  savings 
association  files  a  notice  in  compliance 
with  §  303.141  of  this  chapter  and  the 
FDIC  processes  the  notice  without 
objection  under  §  303.142(a)  of  this 
chapter.  The  FDIC  is  not  precluded  from 
taking  any  appropriate  action  or 
imposing  additional  requirements  with 
respect  to  the  activities  if  the  facts  and 
circiimstances  warrant  such  action.  If 
changes  to  the  management  or  business 
plan  of  the  service  corporation  at  any 
time  result  in  material  changes  to  the 
nature  of  the  service  corporation's 
business  or  the  manner  in  which  its 
business  is  conducted,  the  insured  state 
savings  association  shall  advise  the 
appropriate  regional  director  (DOS)  in 
writing  within  10  business  days  after 
such  change.  For  purposes  of  applying 
§362.4  (b)(5)(ii)  and  (c)  to  this 
paragraph  (b)(4),  references  to  the  terms 
"subsidiiary"  and  "majority-owned 
subsidiary"  in  §§  362.4(b)(5)(ii)  and  (c) 
shall  be  deemed  to  refer  to  the  service 
corporation.  For  the  purposes  of 
applying  §  362.4(c),  references  to  the 
term  "eligible  subsidiary"  in  §  362.4(c) 
shall  be  deemed  to  refer  to  the  eligible 
service  corporation. 

(c)  Investment  and  transaction  limits. 
The  restrictions  detailed  in  §  362.4(d) 
apply  to  transactions  between  an 
insured  state  savings  association  and 
any  service  corporation  engaging  in 
activities  which  are  not  permissible  for 
a  service  corporation  of  a  federal  savings 
association  if  specifically  required  by 
this  part  or  FDIC  order.  For  purposes  of 
applying  the  investment  limits  in 
§  362.4(d)(2),  the  term  "investment" 
includes  only  those  items  described  in 
§362.4(d)(2)(ii)(A)  (3)  and  [4).  For 
purposes  of  applying  §  362.4(d)  (2),  (3), 
and  (4)  to  this  paragraph  (c),  references 


to  the  terms  "insured  state  bank"  and 
"subsidiary"  in  §  362.4(d)(2),  (3),  and 
(4),  shall  be  deemed  to  refer, 
respectively,  to  the  insured  state  savings 
association  and  the  service  corporation. 
For  purposes  of  applying  §  362.4(d)(5). 
references  to  the  terms  "insined  state 
bank"  and  "subsidiary"  in  §  362.4(d)(5) 
shall  be  deemed  to  refer,  respectively,  to 
the  insured  state  savings  association  and 
the  service  corporations  or  subsidiaries. 

(d)  Capital  requirements.  If 
specifically  required  by  this  part  or  by 
FDIC  order,  an  insured  state  savings 
association  that  wishes  to  conduct  as 
principal  activities  through  a  service 
corporation  which  are  not  permissible 
for  a  service  corporation  of  a  federal 
savings  association  must: 


(1)  Be  well-capitalized  after  deducting 
from  its  capital  any  investment  in  the 
service  corporation,  both  equity  and^ 
debt. 

(2)  Use  such  regulatory  capital 
amount  for  the  purposes  of  the  insured 
state  savings  association's  assessment 
risk  classification  under  part  327  of  this 
chapter. 

§  362. 1 3    Approvals  previously  granted. 
FDIC  consent  by  order  or  notice.  An 
insiu«d  state  savings  association  that 
previously  filed  an  application  and 
obtained  the  FDIC's  consent  to  engage  in 
an  activity  or  to  acquire  or  retain  an 
investment  in  a  service  corporation 
engaging  as  principal  in  an  activity  or 
acquiring  and  retaining  any  investment 
that  is  prohibited  under  this  subpart 
may  continue  that  activity  or  retain  that 
investment  without  seeking  the  FDIC's 
consent,  provided  the  insured  state 
savings  association  and  the  service 
corporation,  if  applicable,  continue  to 
meet  the  conditions  and  restrictions  of 
approval.  An  insured  state  savings 
association  which  was  granted  approval 
based  on  conditions  which  differ  from 
the  requirements  of  §§  362.4(c)(2)  and 
362.12  (c)  and  (d)  will  be  considered  to 
meet  the  conditions  and  restrictions  of 
the  approval  if  the  insured  state  savings 
association  and  any  applicable  service 
corporation  meet  the  requirements  of 
§§  362.4(c)(2)  and  362.12  (c)  and  (d).  For 
the  purposes  of  applying  §  362.4(c)(2), 


references  to  the  terms  "ehgible 
subsidiary"  and  "subsidiary"  in 
§  362.4(c)(2)  shall  be  deemed  to  refer, 
respectively,  to  the  eUgible  service 
corporation  and  the  service  corporation. 

Subpart  D— Acquiring,  Establishing,  or 
Conducting  New  Activities  Through  a 
Subsidiary  by  an  Insured  Savings 
Association 

§  362.1 4    Purpose  and  scope. 

This  subpart  implements  section 
18(m)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828(m))  w;hich  requires 
that  prior  notice  be  given  the  FDIC 
when  an  insured  savings  association 
establishes  or  acquires  a  subsidiary  or 
engages  in  any  new  activity  in  a 
subsidiary.  For  the  piuposes  of  this 
subpart,  the  term  "subsidiary"  does  not 
include  any  insured  depository 
institution  as  that  term  is  defined  in  the 
Federal  Deposit  Insmance  Act.  Unless 
otherwise  indicated,  the  definitions 
provided  in  §  362.2  apply  to  this 
subpart. 

§362.15  Acquiring  or  establishing  a 
subsidiary;  conducting  new  activities 
ttirough  a  subsidiary. 

No  state  or  federal  insured  savings 
association  may  establish  or  acquire  a 
subsidiary,  or  conduct  any  new  activity 
through  a  subsidiary,  unless  it  files  a 
notice  in  compUance  with  §  303.142(c) 
of  this  chapter  at  least  30  days  prior  to 
establishment  of  the  subsidiary  or 
commencement  of  the  activity  and  the 
FDIC  does  not  object  to  the  notice.  This 
requirement  does  not  apply  to  any 
federal  savings  bank  that  was  chartered 
prior  to  October  15,  1982,  as  a  savings 
bank  under  state  law  or  any  savings 
association  that  acquired  its  principal 
assets  from  such  an  institution. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.  this  5th  day  of 
November.  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(PR  Doc.  98-31152  Filed  11-30-98;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303,  337,  and  362 
RIN3064-AC20 

Activities  of  Insured  State  Banks  and 
Insured  Savings  Associations 

.AOENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  seeking  public 
comment  on  its  proposal  to  amend  its 
rules  and  regulations  governing 
activities  and  investments  of  insiued 
state  banks.  The  FDIC  proposes  to  add 
safety  and  soundness  standards  to 
govern  insiu^d  state  nonmember  banks 
that  engage  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities  through  a  subsidiary  if  those 
activities  are  permissible  for  a  national 
bank  subsidiary  but  are  not  permissible 
for  the  national  bank  itself.  In  addition, 
the  FDIC  proposes  to  require  that 
insured  state  noiunember  banks  file  a 
notice  before  conunencing  any  activities 
permissible  for  subsidiaries  of  a  national 
bank  that  are  not  permissible  for  the 
parent  national  bank  itself.  The  FDIC 
also  proposes  to  remove  and  reserve  the 
provisions  addressing,  "Securities 
Activities  of  Subsidiaries  of  Insured 
State  Banks:  Bank  Transactions  with 
Affihated  Securities  Companies."  The 
proposed  effect  of  these  amendments 
will  be  to  require  banks  to  notify  the 
FDIC  prior  to  conducting  securities  or 
other  activities  through  subsidiaries  that 
are  not  permissible  for  the  bank  itself. 
These  amendments  also  will  consoUdate 
all  securities  activities  regulation. 
DATES:  Comments  must  be  received  by 
February  1,  1999. 

ADDRESSES:  Send  written  comments  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insiu-ance  Corporation,  550  17th 
Street,  N.W.,  Washington,  D.C.  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  Address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  PubUc 
Information  Center,  Room  100,  801 17th 
Street,  N.W.  Washington,  D.C.  20429, 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Vaughn,  Examination  SpeciaUst, 
(202/898-6759),  Division  of 
Supervision;  Linda  L.  Stamp,  Counsel, 


(202/898-7310)  or  Jamey  Basham, 
Counsel,  (202/898-7265),  Legal 
Division,  FDIC,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Recently,  the  FDIC  reassessed  part 
362  of  its  rules,  "Activities  and 
Investments  of  Insured  State  Banks"  (12 
CFR  part  362)  and  §  337.4  of  its  rules, 
"Securities  Activities  of  Subsidiaries  of 
Insured  State  Banks:  Bank  Transactions 
with  Affiliated  Secimties  Companies" 
(12  CFR  337.4).  That  reassessment 
resulted  in  an  amended  part  362  that  is 
published  as  a  final  r\ile  elsewhere  in 
this  issue  of  the  Federal  Register. 
Although,  in  connection  with  that 
reassessment,  FDIC  proposed  removing 
§  337.4,  the  FDIC  decided  to  leave  that 
rule  in  place  to  retain  the  safety  and 
soimdness  standards  governing 
securities  activities  that  are  not  subject 
to  section  24  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  (12  U.S.C. 
1831a)  (discussed  below)  during  a 
further  cotoment  period  on  rules  that 
would  govern  those  activities. 

In  this  proposal,  the  FDIC  seeks 
comment  on  proposed  safety  and 
soundness  standards  governing  an 
insured  state  noiunember  bank 
subsidiary  engaging  in  the  public  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities  permissible  for  a  subsidiary  of 
a  national  bank  that  are  not  permissible 
for  the  parent  national  bank  directly. 
The  proposal  also  requests  comment  on 
a  proposed  requirement  that  a  notice  be 
filed  before  an  insured  state  nonmember 
bank  subsidiary  engages  in  any  other 
activity  permissible  for  a  subsidiary  of 
a  national  bank  that  is  not  permissible 
for  the  parent  national  bank  directly. 
Under  Uie  proposal,  the  FDIC  would 
remove  and  reserve  §  337.4.  The 
proposal  is  described  in  more  detail 
below. 

Part  362  of  the  FDIC's  regulations 
implements  the  provisions  of  section  24 
of  the  FDI  Act.  Section  24  was  added  to 
the  FDI  Act  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICL\)  (Pub.  L.  102-242). 
With  certain  exceptions,  section  24 
limits  the  direct  equity  investments  of 
state  chartered  insured  banks  to  equity 
investments  of  a  type  permissible  for 
national  banks.  In  addition,  with  certain 
exceptions,  section  24  prohibits  an 
insured  state  bank  from  engaging  as 
principal  in  any  type  of  activity  that  is 
not  permissible  for  a  national  bank 
unless  the  bank  meets  applicable  capital 
requirements  and  the  FDIC  determines 
that  the  activity  will  not  pose  a 
significant  risk  to  the  appropriate 


deposit  insurance  fund.  Section  24  also 
prohibits  an  insured  state  bank 
subsidiary  from  engaging  as  principal  in 
any  activity  or  making  any  equity 
investment  of  a  type  that  is  not 
permissible  for  a  national  bank 
subsidiary  unless  the  bank  meets 
applicable  capital  requirements  and  the 
FDIG  determines  that  the  activity  will 
not  pose  a  significant  risk  to  the 
appropriate  deposit  insurance  fund. 

Since  section  24  was  enacted,  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  has  confirmed — 
through  its  rule  governing  operating 
subsidiaries — that  there  may  be 
activities  that  are  not  permissible  for  a 
national  bank  itself,  but  that  are 
permissible  for  national  bank 
subsidiaries.  Effective  December  31, 
1996,  the  OCC  amended  its  regulations 
governing  the  acquisition  and 
establishment  of  operating  subsidiaries 
by  national  banks.  12  CFR  part  5.  These 
regulations  establish  a  process  through 
which  a  national  bank  may  seek 
approval  to  conduct  activities  in  an 
operating  subsidiary  that  are  part  of  or 
incidental  to  the  business  of  banking  as 
determined  by  the  OCC  pursuant  to  12 
U.S.C.  24  (Seventh)  or  other  statutory 
authority  but  that  differ  from  the 
activities  that  are  permissible  for  the 
national  bank  itself.  The  OCC  always 
requires  an  application  from  a  bank 
seeking  to  conduct  a  bank- 
impermissible  activity  in  an  operating 
subsidiary.  If  the  activity  proposed  for 
the  operating  subsidiary  has  not  been 
approved  previously  by  the  OCC,  the 
OCC  will  pubhsh  a  notice  of  the 
application  in  the  Federal  Register  and 
solicit  comment.  The  OCC  may  also 
follow  this  notice  and  comment 
procedure  if  the  actiA^ty  is  one  that  the 
OCC  has  previously  approved.  12  CFR 
5.34(f). 

The  framework  in  the  regxilation  sets 
up  a  review  process  that  has  two, 
equally  important  components.  First, 
the  OCC  reviews  operating  subsidiary 
applications  to  determine  whether  the 
proposed  activities  are  legally 
permissible  for  an  operating  subsidiary. 
Second,  the  OCC  evaluates  the  proposal 
to  determine  whether  it  is  consistent 
with  safe  and  sound  banking  practices 
and  OCC  poUcy  and  does  not  endanger 
the  safety  or  soundness  of  the  p)articular 
parent  national  bank. 

The  operating  subsidiary  rule  sets  out 
a  number  of  conditions,  or  firewalls, 
that  the  OCC  will  impose  each  time  it 
approves  the  conduct  of  an  activity  in 
an  operating  subsidiary  that  the  parent 
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bank  could  not  do  directly. '  In  addition, 
the  rule  contemplates  the  imposition  of 
other  bank-specific  conditions  tailored 
to  the  facts  and  circumstances  presented 
by  the  individual  application.  To  date, 
the  OCC  has  received  and  pubUshed 
notice  of  three  applications  to  conduct 
activities,  through  an  operating 
subsidiary,  whidi  would  not  be 
permissible  for  a  national  bank.  Two 
applications  were  filed  by  NationsBank. 
National  Association,  (Charlotte,  North 
Carolina)  to  engage  in  Umited  real  estate 
development  activities  in  connection 
with  bank  premises  and  to  provide  real 
estate  lease  financing  through  operating 
subsidiaries  of  the  bank.  The  FDIC,  in 
its  final  rule  published  elsewhere  in 
today's  Federal  Register,  dealt  with 
state  nonmember  banks  which  seek  to 
engage  in  real  estate  activities 
permissible  for  a  national  bank  only 
through  a  subsidiary  (subpart  B  of  the 
amended  part  362). 

Another  appficaUon  was  filed  by 
Zions  First  National  Bank,  (Salt  Lake 
Qty.  Utah)  (Zions)  to  conduct 
mimicipal  revenue  bond  imderwriting 
activities  on  April  8,  1997.  The  OCC 
pubUshed  notice  and  requested 
comment  in  the  Federal  Register  on 
April  18.  1997.  62  FR  19171.  On 
December  11. 1997.  the  OCC  announced 
its  approval  of  the  Zions'  application 
allowing  an  operating  subsidiary  of  a 
national  bank  to  engage  in  the  activities 
of  underwriting,  dealing  in.  and 
investing  in  state  and  mimicipal 
revenue  bonds,  subject  to  certain  safety 
and  soundness  requirements.^ 


'  Under  these  conditions,  the  §  5.34(f)  operating 
subsidiary  generally  must:  be  physically  separate 
from  the  parent:  hold  itself  out  as  a  separate  and 
distinct  entity:  use  a  different  name;  have  adequate 
capital:  maintain  separate  accounting  and  corporate 
records:  have  independent  policies  and  procedures 
designed  to  inform  customers  of  the  independence 
of  the  subsidiary;  negotiate  contracts  virith  the 
parent  at  arm's  length:  hold  separate  board 
meetings:  have  at  least  one-third  of  the  members  of 
the  board  who  are  not  directors  of  the  bank  who 
have  relevant  expertise;  and  have  internal  controls 
to  manage  financial  and  operational  risks. 
Moreover,  if  the  0|>er8ting  subsidiary  will  be 
conducting  activities  as  principal,  additional  safety 
and  soundness  conditions  are  imposed,  including 
that  the  bank's  equity  investment  in  the  subsidiary 
must  be  deducted  from  the  bank's  capital  and 
assets,  and  the  assets  and  liabilities  of  the 
subsidiary  may  not  be  consolidated  with  those  of 
the  bank.  In  addition,  the  CXX  will  apply  sections 
23A  and  23B  of  the  Federal  Reserve  Act  (12  U.S.C. 
371c  and  371c-l)  to  transactions  between  the 
parent  bank  and  its  operating  subsidiary. 

^  Zions  applied  to  the  OCC  pursuant  to  12  CFR 
5.34(0  to  commence  a  new  activity  in  an  existing 
operating  subsidiary.  The  subsidiary  would 
underwrite,  deal  in,  and  invest  in  securities  of 
states  and  their  political  subdivisions.  These 
securities  include  the  followring:  (1)  ObligaUons 
presently  defined  by  the  CXX:  as  general  obligations 
of  states  and  political  subdivisions  (General 
Obligation  Securities);  and  (2)  other  obligations  of 
states  and  their  political  subdivisions  that  do  not 


This  OCC  approval  means  that  the 
requirement  under  section  24  and 
subpart  A  of  part  362,  that  an  insured 
state  nonmember  bank  apply  to  the 
FDIC  for  consent  to  engage  in  this 
activity  through  a  subsidiary,  no  longer 
applies.  However,  the  FDIC  did  not 
remove  §  337.4  as  proposed,  but  instead 
left  §  337.4  in  place  to  require  that  an 
insured  state  nonmember  bank  file  a 
notice  and  comply  with  the  FDIC's 
safety  and  soundness  requirements  to 
engage  in  the  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities 
through  a  subsidiary.' 

Section  337.4  of  the  FDIC's 
regulations  governs  securities  activities 
of  subsidiaries  of  insiu'ed  state 
nonmember  banks  as  well  as 
transactions  between  insured  state 
nonmember  banks  and  their  securities 
subsidiaries  and  affiliates.  The 
regulation  was  adopted  in  1984  (49  FR 
46723)  and  is  designed  to  promote  the 
safety  and  soundness  of  insured  state 
nonmember  banks  that  have 
subsidiaries  which  engage  in  securities 
activities  that  are  impermissible  for 
banks  directly,  under  section  16  of  the 
Banking  Act  of  1933  (12  U.S.C.  24 
(Seventh)),  commonly  known  as  the 
Glass-Steagall  Act.  Section  337.4 
requires  that  these  subsidiaries  qualify 


qualify  under  the  OCC's  current  definitions  as 
general  obligations  (Revenue  Bonds).  The  OCC 
determined  that  the  activity  was  permissible  for  an 
operating  subsidiary  under  the  authority  of  12 
U.S.C  24  (Seventh)  that  allows  a  national  bank  to 
own  operating  subsidiaries  that  conduct  activities 
that  are  incidental  to  the  business  of  banking.  In 
this  case,  the  OCC  determined  that  the  activity  of 
underwriting  revenue  bonds  is  incidental  to 
banking  by  finding  that  underwriting  revenue 
bonds  is  the  functional  equivalent  or  a  logical 
outgrowth  of  activities  that  are  currently  conducted 
by  national  banks.  However,  the  OCC  reiterated  that 
section  20  of  the  Glass-Steagall  Act  prohibits  the 
affiliation  of  member  banks  with  firms  that 
principally  engage  in  underwriting  bank-ineligible 
securities.  As  a  result,  the  OCC  imposed  a  25 
percent  revenue  limitation  on  the  Zions'  subsidiary 
to  conform  to  the  limitation  for  section  20 
subsidiaries  set  by  Board  of  Govemora  of  the 
Federal  Reserve  System.  The  OCC  imposed  the 
conditions  set  forth  in  §  5.34(f),  including  corporate 
separateness  requirementa  and  the  applications  of 
sections  23A  and  23B  of  the  Federal  Reserve  Act  to 
transactions  between  the  oank  and  iu  subsidiary.  In 
addition,  the  OCC  imposed  other  conditions 
tailored  to  the  Zions'  application.  For  example,  it 
required  disclosures  to  customers,  including  use  of 
the  Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products  (Interagency 
Statement),  and  limited  opinions  on  the  bonds  by 
bank  directors,  officers  and  employees. 

'Section  362.4  of  the  final  regulation  establishes 
rules  by  which  subsidiaries  of  insured  state  banks 
may  conduct  certain  securities  activities  which  are 
not  permissible  for  a  national  bank  subsidiary. 
Section  362.8(b)  established  similar  rules  for 
securities  affiliates  of  insured  state  nonmember 
bank  subsidiaries  of  so-called  "nonbank  bank 
holding  companies."  As  is  specified  in  §  337. 4(i), 
the  activities  of  such  subsidiaries  and  affiliates  are 
controlled  by  part  362,  not  §337.4. 


as  bona  fide  subsidiaries;  establishes 
transaction  restrictions  between  a  bank 
and  its  subsidiaries  or  other  affiUates 
that  engage  in  securities  activities  that 
are  prohibited  for  banks  under  section 
16;  requires  that  an  insured  state 
nonmember  bank  give  prior  notice  to 
the  FDIC  before  establishing  or 
acquiring  any  securities  subsidiary; 
requires  that  disclosures  be  provided  to 
securities  customers  in  certain 
instances;  and  requires  that  a  bank's 
investment  in  a  securities  subsidiary 
engaging  in  activities  that  are 
impermissible  for  a  bank  under  section 
16  be  deducted  from  the  bank's  capital. 
Under  the  current  version  of  §  337.4, 
a  subsidiary  of  a  state  nonmember  bank 
that  wanted  to  underwrite,  deal  in,  and 
invest  in  municipal  revenue  bonds 
(securities  of  states  and  their  pohtical 
subdivisions  that  do  not  qualify  under 
the  OCC's  current  definition  of  general 
obligation  bonds)  would  have  to  file  a 
notice  under  §  337.4  and  meet  its 
requirements.  To  underwrite,  deal  in,  or 
invest  in  municipal  revenue  bonds,  the 
bank  and  its  subsidiary  would  be 
required  to: 

1.  File  a  notice  at  least  60  days  prior 
to  the  consiunmation  of  the  operation  of 
the  subsidiary; 

2.  Meet  the  "bona  fide  subsidiary" 
requirements  as  set  forth  in  definition  in 
§337.4; 

3.  Deduct  the  capital  invested  in 
subsidiary  bom  bank's  total  capital; 

4.  Underwrite  only  debt  securities  of 
investment  grade,  unless  the  subsidiary 
has  been  in  continuous  operation  for  the 
five  year  period  preceding  the  notice.* 

The  applicability  of  §  337.4  is  not 
impacted  by  the  OCC's  approval  of  the 
Zions  application.  The  application  of 
§  337.4  is  independent  of  and  was 
adopted  prior  to  section  24  of  the  FDI 
Act  and  part  362.  Section  337.4  is 
invoked  based  on  the  securities 
activities  of  the  bank  subsidiary  and  was 
adopted  pursuant  to  an  analysis  of  the 
Glass-Steagall  Act  imdertaken  in  the 
early  1980s.  In  short,  the  regulation  lists 
securities  underwriting  and  distribution 
as  an  activity  that  will  not  pose  a 
significant  risk  to  the  fund  if  conducted 
through  a  majority-owned  subsidiary 
that  operates  in  accordance  with 
§  337.4.  Now,  in  this  rulemaking 
proceeding,  the  FDIC  proposes  to 
remove  and  reserve  §  337.4  and  address 


♦According  to  the  information  provided  in  the 
application,  the  Zions'  subsidiary  appears  to  meet 
the  5-year  operation  test  that  §  337.4  would  apply 
to  a  state  nonmember  bank  subsidiary.  Section 
337.4  has  no  procedure  for  a  bank  to  file  an 
application  to  be  relieved  of  the  five  year  operation 
requirement:  however,  there  is  a  waiver  application 
procedure  in  §  337.10.  Any  such  application  would 
be  granted  at  the  discretion  of  the  FDIC's  Board  of 
Directors. 


the  FDIC's  sta 
subsidiary  act 

n.  Descriptioi 
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the  FDIC's  standards  governing  bank 
subsidiary  activities  through  part  362. 

n.  Description  of  the  Proposal 

In  this  proposal,  the  FDIC  imposes 
safety  and  soundness  constraints  on 
insured  state  nonmember  bank 
subsidiaries  that  engage  in  the  public 
sale,  distribution  or  underwriting  of 
stocks,  bonds,  debentures,  notes  or  other 
securities  that  may  be  permissible  for  a 
national  bank  subsidiary  but  are  not 
permissible  for  a  national  bank  directly. 
In  this  proposal,  the  FDIC  also  requites 
that  an  insured  state  nonmember  bank 
file  a  30-day  advance  notice  before  the 
bank's  subsidiary  may  engage  in  other 
activities  not  permissible  for  a  national 
bank  directly  that  may  be  permissible 
for  a  national  bank  subsidiary.  This  30- 
day  advance  notice  is  designed  to  allow 
the  FDIC  to  review  any  such  activity 
and  consider  whether  safety  and 
soundness  considerations  nuike  it 
prudent  that  conditions  be  placed  on 
FDIC's  consent  to  allow  such  activities. 
The  FDIC  believes  it  gave  sufficient 
notice  in  its  August  26, 1997,  proposal 
to  amend  part  362  that  the  FDIC  could 
adopt  a  final  rule  governing  the  insured 
state  nomnember  bank  subsidiaries  that 
engage  in  the  public  sale,  distribution  or 
undenvriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  that 
are  not  permissible  for  a  national  bank 
that  are  permissible  for  national  bank 
subsidiaries.  However  because 
regulatory  text  was  not  provided  in  its 
earlier  proposal,  the  FDIC  believes  that 
it  is  appropriate  to  provide  an 
additional  opportunity  for  public 
comment  before  approving  a  final  rule 
to  govern  insured  state  nonmember 
bank  subsidiaries  that  engage  in  the 
public  sale,  distribution  or  underwriting 
of  stocks,  bonds,  debentures,  notes  or 
other  securities  that  may  be  permissible 
for  a  national  bank  subsidiary  but  are 
not  permissible  for  a  national  bank. 

A.  Requirements  for  Securities  Activities 

There  are  three  general  reasons  the 
FDIC  proposes  the  imposition  of  certain 
standards  upon  a  state  nonmember  bank 
seeking  to  engage  in  the  sale, 
distribution  or  undervmting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities  that  may  be  permissible  for  a 
national  bank  subsidiary  but  are  not 
permissible  for  a  national  bank  itself:  to 
ensure  the  bank  is  independent  and 
operated  in  a  manner  consistent  with 
safe  and  soimd  banking  practices;  to 
protect  the  insvuance  fund  (the  FDIC 
wants  to  avoid  claims  against  the  bank 
arising  out  of  the  public's  misperception 
as  to  with  whom  it  is  dealing  and  in 
what  capacity);  and  to  comply  with 
section  21  of  the  Glass-Steagall  Act  (12 


U.S.C.  378),  which  prohibits  securities 
companies  from  taking  deposits  and 
banks  from  engaging  in  certain 
secvuities  activities.  The  FDIC  has 
attempted  to  meet  these  goals  in  a 
manner  that  minimizes  the  burden  to 
insured  state  nonmember  banks  without 
jeopardizing  the  FDIC's  goals. 

"Thus,  the  FDIC  proposal  contains 
more  flexible  physical  separation 
standards  than  exist  in  the  current 
version  of  §  337.4.  The  FDIC  views  these 
proposed  physical  separation  standards, 
coupled  with  the  comprehensive 
requirements  that  include  affirmative 
disclosures,  investment  limits, 
transaction  requirements  and  capital 
standards,  as  adequate  to  protect  bank 
safety  and  soundness,  maintain  the  legal 
separation  between  the  bank  and  its 
subsidiary  and  avoid  customer 
confusion. 

The  FDIC  also  proposes  to  eliminate 
the  different  treatment  of  state 
nonmember  bank  subsidiaries 
depending  upon  the  type  of  securities 
underwritten  by  the  subsidiary.  Instead, 
the  FDIC  is  focusing  on  prudent 
management  poUcies  and  practices,  and 
the  sufficiency  of  the  subsidiary's 
capitalization.  Additionally,  the  FDIC 
proposes  to  eliminate  the  tiered 
approach  to  the  securities  activities  of 
the  subsidiary,  which  Umited  for  five 
years  the  underwriting  by  a  new 
subsidiary  to  investment  quaUty  debt 
seciuities,  investment  quality  equity 
securities,  mutual  funds  that  invest 
exclusively  in  investment  quaUty  equity 
seouities  and/or  investment  quahty 
debt  securities.  Section  337.4  currently 
does  not  permit  a  subsidiary  to  engage 
in  the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  that 
are  not  permissible  for  a  bank  under 
section  16  of  the  Glass-Steagall  Act, 
unless  the  subsidiary  meets  the  bona 
fide  definition  and  the  activities  are 
limited  to  imderwriting  of  investment 
quality  seciuities.  Later,  a  subsidiary 
can  engage  in  additional  underwriting  if 
it  meets  the  definition  of  a  bona  fide 
subsidiary  and  the  following  additional 
conditions  are  met: 

(a)  The  subsidiary  is  a  member  in 
good  standing  of  the  National 
Association  of  Seciuities  Dealers 
(NASD); 

(b)  The  subsidiary  has  been  in 
continuous  operation  for  a  five-year 
period  preceding  the  notice  to  the  FDIC; 

(c)  No  director,  officer,  general 
partner,  employee  or  10  percent 
shareholder  has  been  convicted  writhin 
five  years  of  any  felony  or  misdemeanor 
in  connection  with  the  purchase  or  sale 
of  any  security; 


(d)  Neither  the  subsidiary  nor  any  of 
its  directors,  officers,  general  partners, 
employees,  or  10  percent  shareholders 
is  subject  to  any  state  or  federal 
administrative  order  or  court  order, 
judgment  or  decree  arising  out  of  the 
condnct  of  the  securities  business; 

(e)  None  of  the  subsidiary's  directors, 
officers,  general  partners,  employees  or 
10  percent  shareholders  are  subject  to 
an  ofder  entered  within  five  years 
issued  by  the  Securities  and  Exchange 
Commission  (SEC)  pursuant  to  certain 
provisions  of  the  Securities  Exchange 
Act  of  1934  or  the  Investment  Advisors 
Act  of  1940;  and 

(f)  All  officers  of  the  subsidiary  who 
have  supervisory  responsibiUty  for 
underwriting  activities  have  at  least  five 
years  experience  in  similar  activities  at 
NASD  member  securities  firms. 

Current  §  337.4  requires  a  bona  fide 
subsidieiry  to  be  adequately  capitahzed, 
and  therefore,  these  subsidiaries  are 
required  to  meet  the  capital  standards  of 
the  NASD  and  SEC.  As  a  protection  to 
the  insurance  fund,  a  bank's  investment 
in  these  subsidiaries  engaged  in 
securities  activities  that  would  be 
prohibited  to  the  bank  under  section  16 
are  not  counted  toward  the  bank's 
capital;  that  is,  the  investment  in  the 
subsidiary  is  deducted  before 
compliance  with  capital  requirements  is 
measured. 

The  FDIC  views  its  estabfished 
separations  for  banks  and  securities 
firms  as  creating  an  environment  in 
which  the  FDIC's  responsibiUty  to 
protect  the  insurance  fund  has  been  met 
without  creating  too  much  overlapping 
regulation  for  the  securities  firms.  The 
FDIC  maintains  an  open  dialogue  with 
the  NASD  and  the  SEC  concerning 
matters  of  mutual  interest.  To  that  end, 
the  FDIC  entered  into  an  agreement  in 
principle  with  the  NASD  concerning 
examination  of  securities  companies 
affiUated  with  insured  institutions  and 
has  begun  a  dialogue  with  the  SEC 
concerning  the  exchange  of  information 
which  may  be  pertinent  to  the  mission 
of  the  FDIC. 

The  number  of  banks  which  have 
subsidiaries  engaging  in  securities 
activities  that  cannot  be  conducted  by 
the  bank  itself  is  very  small.  These 
subsidiaries  engage  in  the  underwriting 
of  debt  and  equity  securities  and 
distribution  and  management  of  mutual 
funds. 

Since  implementation  of  the  FDIC's 
§  337.4  regulation,  the  relationships 
between  banks  and  securities  firms  have 
not  been  a  matter  of  supervisory 
concern  due  to  the  protections  FDIC  has 
in  place.  However,  the  FDIC  reaUzes 
that  in  a  time  of  financial  turmoil  these 
protections  may  not  be  adequate  and  a 
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program  of  direct  examination  could  be 
necessary  to  protect  the  insurance  fund. 
Thus,  the  continuation  of  the  FDIC's 
examination  authority  in  that  area  is 
important. 

B.  Notice  Requirement  for  Other 
Activities  Generally 

Under  a  safety  and  soundness 
standard,  subpart  B  of  the  revised  part 
362  requires  insured  state  nonmember 
bank  subsidiaries  engaging  in  certain 
enumerated  activities  to  meet  certain 
standards  established  by  the  FDIC.  even 
if  the  OCC  has  determined  that  the 
activity  in  question  is  permissible  for  a 
subsidiary  of  a  particular  national  bank. 
Under  the  modifications  contained  in 
this  proposal,  the  FDIC  urould  obtain 
the  opportunity  to  review  situations  in 
which  a  state  nonmember  bank 
subsidiary  seeks  to  engage  in  any 
activity  determined  by  the  OCC  to  be 
permissible  for  a  national  bank  through 
its  subsidiary,  rather  than  through  the 
national  bank  itself.  This  review  would 
be  analogous  to  the  safety  and 
soundness  evaluation  undertaken  by  the 
OCC  with  respect  to  operating 
subsidiary  applications  filed  under 
§  5.34(f)  of  its  rules  (12  CFR  5.34(f)).  It 
also  would  provide  the  FDIC  with  an 
opportunity  to  impose  appropriate 
conditions  on  the  operations  of  the 
subsidiary.  The  FDIC's  Board  of 
Directors  wants  to  ensure  that  the  FDIC 
can  make  a  determination  if  there  are 
adverse  effects  on  the  safety  and 
soundness  of  the  insured  state 
nonmember  bank  and  reserve  authority 
to  impose  appropriate  conditions. 

C.  Authority 

The  FDIC's  action  in  proposing  this 
regulation  is  fully  within  the  agency's 
authority  and  is  consistent  with  its 
stated  goal  of  safeguarding  the  safety 
and  soundness  of  insured  state 
nonmember  banks.  The  courts  have 
recognized  that  defining  what 
constitutes  an  unsafe  or  unsound 
banking  practice  in  a  particular  fact 
situation  is  within  the  domain  of  the 
banking  agencies.  The  United  States 
Court  of  Appeals  for  the  Fifth  Circuit, 
on  two  occasions,  stated  that  "[o]ne  of 
the  piuposes  of  the  banking  acts  is 
clearly  to  commit  the  progressive 
definition  and  eradication  of  such 
practices  to  the  expertise  of  the 
appropriate  regulatory  agencies."  Groos 
National  Bank  v.  Comptroller  of  the 
Currency.  573  F.2d  880,  897  (5th  Cir. 
1978);  First  National  Bank  of  LaMargue 
V.  Smith.  610  F.2d  1258. 1265  (5th  Cir 
1980).  The  United  States  Court  of 
Appeals  for  the  D.C.  Circuit  has  stated 
with  regard  to  the  OCC's  authority 
under  section  8  of  the  Federal  Deposit 


Insurance  Act  (12  U.S.C.  1818)— one  of 
the  statutory  provisions  from  which  the 
FDIC  derives  authority  for  this 
rulemaking— that  "the  Comptroller  is 
entitled  to  accomplish  his  regulatory 
responsibihties  over  "unsafe  and 
unsound"  practices  both  by  cease  and 
desist  proceedings  and  by  rules  defining 
and  explicating  the  practices  which  in 
his  discretion  he  finds  threatening  to  a 
stable  and  effective  national  banking 
system."  Independent  Bankers 
Association  of  America  v.  Heimann.  613 
F.2d  1164.  1169  (D.C.  Cir.  1979).  In  his 
testimony  on  financial  modernization, 
the  FDIC's  Chairman  recently  confirmed 
the  view  that  barriers  between  banking 
and  commerce  should  be  lowered 
cautiously  and  incrementally  with 
safeguards  to  protect  the  insured  bank.' 

Under  the  proposed  regulation,  the 
FDIC  is  not  waiving  its  right  to  address 
on  a  case-by-case  basis  practices, 
conduct,  or  acts  that  are  not  specifically 
addressed  by  this  regulation  which  it 
finds  constitute  unsafe  and  unsound 
practices.  The  FDIC  vdll  continue  to 
monitor  bank  direct  and  indirect 
involvement  in  securities  activities  and 
will  take  whatever  future  action  is 
appropriate. 

The  FDIC  requests  comments  about 
all  aspects  of  this  proposed  revision  to 
part  362.  In  addition,  the  FDIC  is  raising 
specific  questions  for  public  comment 
as  set  out  in  cormection  with  the 
analysis  of  the  proposal  below. 

in.  Section  by  Section  Analysis 

A.  Majority-owned  Subsidiaries 
Engaging  in  the  Public  Sale.  Distribution 
or  Underwriting  of  Stocks.  Bonds, 
Debentures.  Notes  or  Other  Securities 
That  Are  Not  Permissible  for  a  National 
Bank  Under  Section  16  of  the  Banking 
Act  of  1933 

1.  Description  of  the  Rule 

In  connection  with  its  recent  adoption 
of  restrictions,  under  subpart  A  of  part 
362,  for  insured  state  bank  subsidiaries 
seeking  to  engage  in  the  sale, 
distribution  or  underwriting  of  stocks, 
bonds,  debentures,  notes  or  other 
securities  that  are  not  permissible  for  a 
national  bank  and  its  subsidiary,  the 
FDIC  has  determined  that  such  activities 
may  involve  risk.  The  FDIC 
consequently  requires  insured  state 
banks  to  file  a  notice  to  conduct  this 
activity  through  a  majority-owned 
subsidiary.  As  long  as  the  FDIC  does  not 
object  to  the  notice,  the  bank  may 


'  See  "Testimony  on  Financial  Modernization"  of 
Andrew  C.  Hove.  Jr.,  Chairman,  Federal  Deposit 
Insurance  Corporation,  Before  the  Subcommittee  on 
Finance  and  Hazardous  Materials,  Committee  on 
Commerce.  United  States  House  of  Representatives 
July  17,  1997. 


conduct  the  activity  in  compliance  with 
the  requirements  set  out  in  the  rule.  The 
fact  that  prior  consent  is  not  required  by 
subpart  A  does  not  preclude  the  FDIC 
from  taking  any  appropriate  action  with 
respect  to  the  activities  if  the  facts  and 
circumstances  warrant  such  action. 

In  developing  the  proposed 
amendments  under  consideration  here, 
the  FDIC  did  not  see  a  need  for  differing 
treatment  based  on  whether  the  insured 
state  nonmember  bank  subsidiaries  that 
engage  in  the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  that 
are  not  permissible  for  a  national  bank 
are  engaging  in  a  similar  activity  that  is 
permissible  for  a  national  bank 
subsidiary.  In  either  instance,  the 
proposal  would  provide  the  same 
comprehensive  structure  for  insured 
state  nonmember  bank  subsidiaries  that 
engage  in  the  public  sale,  distribution  or 
undenvriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  that 
are  not  permissible  for  a  national  bank. 

Thus,  the  standards  being  proposed  as 
amendments  to  subpart  B  addressing 
safety  and  soundness  concerns  are  the 
same  as  those  that  were  adopted  in 
subpart  A  in  the  final  rule.  The 
difference  is  that  the  activities 
addressed  in  subpart  A  are  not 
permissible  for  a  national  bank 
subsidiary  while  the  activities 
addressed  in  subpart  B  are  those  that  are 
permissible  for  a  national  bank 
subsidiary.  Thus,  the  activities 
addressed  in  subpart  A  are  addressed 
primarily  under  the  authority  found  in 
section  24  of  the  FDI  Act  whereas  the ' 
activities  addressed  in  subpart  B  are 
addressed  under  the  authority  found  in 
section  8  of  the  FDI  Act. 

The  revised  language  would  be 
located  in  subpart  B  of  part  362  and 
would  become  part  of  proposed 
§  362.8(a). 

Subpart  A  of  part  362  does  not  grant 
authority  to  conduct  activities  or  make 
investments;  subpart  A  only  gives  relief 
from  the  prohibitions  of  section  24  of 
the  FDI  Act.  In  subpart  A.  the  FDIC 
grouped  the  exception  for  insured  state 
bank  subsidiaries  that  engage  in  the 
public  sale,  distribution  or  underwriting 
of  stocks,  bonds,  debentures,  notes  or 
other  securities  that  are  not  permissible 
for  a  national  bank  together  with  the 
real  estate  exception  in  the  structure  of 
the  regulation  to  promote  uniform 
standards  across  activities.  In  a  parallel 
fashion  in  subpart  B,  the  FDIC  proposes 
to  group  the  exception  for  insured  state 
nonmember  banks  that  acquire  or 
establish  subsidiaries  that  engage  in  the 
public  sale,  distribution  or  underwriting 
of  stocks,  bonds,  debentures,  notes  or 
other  securities  that  are  permissible  for 
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a  national  bank  only  through  a 
subsidiary  together  with  the  real  estate 
exception  in  the  structure  of  the 
regulation,  to  promote  uniform 
standards  across  activities. 

Similarly,  the  authority,  constraints 
and  notice  process  refers  back  to  subpart 
A  and  incorporates  the  same 
requirements  and  limitations  as  govern 
securities  underwriting  activities 
thereunder.  In  both  instances  the 
proposal  would  require  the  insured  state 
nonmember  bank  and  its  subsidiary  to 
meet  and  continue  to  meet  the  following 
standards  to  engage  in  the  activity  alter 
notice  to  the  FDIC,  rather  than  making 
a  full  appUcation: 

1 .  The  bank  must  meet  the 
requirements  for  an  "eligible  depository 
institution;"* 

2.  The  bank  must  be  well  capitalized 
after  deducting  its  investment  in  the 
subsidiary; 

3.  The  subsidiary  must  be  an  "eligible 
subsidiary;"'' 

4.  The  bank  and  the  subsidiary  must 
comply  with  the  investment  limits, 
transaction  requirements  and 
coUateraUzation  requirements  in  dealing 
with  each  other; 

5.  The  bank  must  adopt  policies  and 
procedures  to  govern  its  participation  in 
financing  transactions  arranged  by  the 
subsidiary; 

6.  The  bank  may  not  express  an 
opinion  of  value  or  advisability  of 
secvirities  imderwritten  by  the 
subsidiary  imless  the  customer  is 
notified  of  the  bank's  relationship  with 
the  subsidiary; 


*Aii  "eligible  depository  institution"  is  a 
depository  institution  that:  (1)  Has  been  chartered 
and  operating  for  at  least  three  years  or  is  in  an 
acceptable  holding  company  structure:  (2)  received 
an  FDIC-assigned  composite  UFIRS  rating  of  1  or  2 
at  its  most  recent  examination:  (3)  received  a  rating 
of  1  or  2  under  the  "management"  component  of 
the  UFIRS  at  its  most  recent  examination:  (4) 
received  at  least  a  satisfactory  CRA  rating  from  its 
primary  federal  regulator  at  its  last  examination:  (S) 
received  a  compliance  rating  of  1  or  2  from  its 
primary  federal  regulator  at  its  last  examination; 
and  (6)  is  not  subject  to  any  corrective  or 
snpervisory  order  or  agreement. 
'.   '  An  entity  is  an  "eligible  subsidiary"  if  it:  (1) 
Meets  the  capital  requirements:  (21  is  physically 
separate  and  distinct  in  its  operations:  (3)  maintains 
separate  accounting  and  other  records:  (4)  observes 
sei>arate  business  formalities:  (5)  has  a  chief 
executive  officer  who  is  not  an  employee  of  the 
bank:  (6)  has  a  majority  of  its  board  of  directors  who 
are  neither  directors  nor  officers  of  the  state- 
chartered  depository  institution:  (7)  conducts 
business  pursuant  to  independent  policies  and 
procedures:  (8)  has  only  one  business  purpose:  (9) 
has  a  current  written  business  plan  that  is 
appropriate  to  the  type  and  scope  of  business 
conducted  by  the  subsidiary:  (10)  has  adequate 
management:  and  (11)  establishes  policies  and 
procedures  to  ensure  adequate  computer,  audit  and 
accounting  systems,  internal  risk  management 
controls,  and  has  the  necessary  operational  and 
managerial  Infrastructure  to  implement  the  business 
plan. 


7.  The  subsidiary  must  be  registered 
with  SEC  and  agree  to  notify  the 
regional  office  of  any  material  actions 
against  the  subsidiary  by  any  state 
authorities  or  the  SEC;  and 

8.  The  bank  may  not  buy  securities 
imderwritten  by  the  subsidiary  as 
principal  or  fiduciary  unless  the  bank's 
board  of  directors  approves. 

The  proposed  requirements  are 
uniform  with  other  part  362  notice 
procediues  for  insured  state  bank 
subsidiaries  to  engage  in  activities  not 
permissible  for  national  banks  or  their 
subsidiaries,  and  would  recognize  the 
level  of  risk  present  in  subsidiaries  that 
engage  in  the  public  sale,  distribution  or 
imderwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities  that 
are  not  permissible  for  a  national  bank 
itself.  These  requirements  are  not  all 
presently  found  in  §  337.4  but  the  FDIC 
believes  that  only  banks  that  are  well- 
nm  and  well-managed  should  be  given 
the  opportimity  to  engage  in  securities 
activities  that  are  not  permissible  for  a 
national  bank  imder  the  streamlined 
notice  procediu^s.  These  criteria  are 
imposed  as  expedited  processing 
criteria  rather  than  substantive  criteria. 
Banks  not  meeting  these  criteria  that 
want  to  engage  in  these  activities  should 
be  subject  to  the  scrutiny  of  the 
application  process.  Although 
operations  not  permissible  for  a  national 
bank  are  conducted  and  managed  by  a 
separate  majority-owned  subsidiary, 
such  activities  are  part  of  the  analysis  of 
the  consoUdated  financial  institution. 
The  condition  of  the  institution  and  the 
ability  of  its  management  are  an 
important  component  in  determining  if 
the  risks  of  the  securities  activities  will 
have  a  negative  impact  on  the  insured 
institution. 

When  the  FDIC  initially  implemented 
§  337.4  on  securities  activities  of 
subsidiaries  of  insured  state  nonmember 
banks,  the  FDIC  determined  that  some 
risk  may  be  associated  with  those 
activities.  The  FDIC  continues  to  see  a 
need  to  address  that  risk.  The  FDIC 
requests  comment  on  the  apphcation  of 
these  safeguards  to  these  activities, 
including  the  uliUty  of  management  and 
board  separations  to  limit  controlling 
person  Uabihty  and  the  inappropriate 
disclosiue  of  material  nonpubUc 
information;  the  extent  that  any 
securities  underwriting  liability  may 
have  been  reduced  due  to  the  enactment 
of  The  Private  Securities  Litigation 
Reform  Act  of  1995.  Public  Uw  104-67; 
and  the  efficacy  of  more  limited 
restrictions  on  officer  and  director 
interlocks  to  prevent  both  Uability  and 


information  sharing  and  any  related 


issues." 

2.  Substantive  Changes  to  the 
Subsidiary  Underwriting  Activities 

Generally,  these  proposed 
amendments  to  subpart  B,  as  compared 
to  the  current  provisions  of  §  337.4 
governing  the  state  nonmember  bank 
subsidiaries  that  engage  in  the  public 
sale,  distribution  or  underwriting  of 
stouks,  bonds,  debentures,  notes  or  other 
securities  that  are  not  permissible  for  a 
bank  under  section  16  of  Glass-Steagall, 
have  been  streamlined  to  make 
compUance  easier.  In  addition,  state 
nonmember  banks  that  deem  any 
particular  constraint  to  be  burdensome 
may  file  an  application  with  the  FDIC  to 
have  the  constraint  removed  for  that 
bank  and  its  majority-owned  subsidiary. 

The  FDIC  has  proposed  to  eliminate 
those  constraints  that  were  deemed  to 
overlap  with  other  requirements  or  that 
could  be  eliminated  and  still  maintain 
safety  and  soundness.  The  FDIC  has 
determined  that  it  can  adequately 
mcAitor  other  securities  activities 
through  its  regular  reporting  and 
examination  processes.  We  invite 
comment  on  whether  the  elimination  of 
the  other  notices  now  foimd  in  §  337.4. 
such  as  the  notice  requirement  for  any 


•  Liability  of  "controlling  p>ersons"  for  securities 
law  violations  by  the  persons  or  entities  they 
"control"  is  found  in  section  15  of  the  Securities 
Act  of  1933. 15  use.  77o  and  section  20  of  the 
Securities  and  Exchange  Act  of  1934,  15  U.S.C 
78t(a).  Although  the  tesu  of  liability  under  these 
statutes  vary  slightly,  the  FDIC  is  concerned  that 
liability  may  be  imposed  on  a  parent  entity  that  is 
a  bank  under  the  most  stringent  of  these  authorities 
in  the  securities  underwriting  setting.  Under  the 
Tenth  Circuit's  permissive  test  for  controlling 
person  liability,  any  appearance  of  an  ability  to 
exercise  influence,  whether  directly  or  indirectly, 
and  even  if  such  influence  carmot  amount  to 
control,  is  sufficient  to  cause  a  person  to  be  a 
controlling  person  within  the  meaning  of  section  15 
or  section  20.  Although  liability  may  be  avoided  by 
proving  no  knowledge  or  good  faith,  proving  no 
knowledge  requires  no  knowledge  of  the  general 
operations  or  actions  of  the  primary  violator  and 
good  faith  requires  both  good  faith  and 
nonparticipation.  See  First  Interstate  Bank  of 
Denver,  N.A.  v.  Pring.  969  F.2d  891  (10th  Cir.  1992). 
r«v'd  on  other  grounds,  511  U.S.  164  (1994):  Arena 
Land  6-  Inv  Co.  Inc.  v.  Petty.  906  F.  Supp.  1470  (D. 
Utah  1994):  San  Fmncisco-Okiahoma  Petroleum 
Exploration  Corp.  v.  Canton  Oil  Co.,  Inc.,  765  F.2d 
962  (10th  Cir.  1985):  Seattle-First  National  Bank  v. 
Cadstedt,  978  F.  Supp.  1543  (W.D.  Okla.  1987). 
However,  to  the  extent  that  any  securities 
undervmting  liability  may  have  been  reduced  due 
to  the  enactment  of  The  Private  Securities  Litigation 
Reform  Act  of  1995,  Pub  L.  104-67,  then  the  FDIC's 
concerns  regarding  controlling  person  liability  may 
be  reduced.  It  is  likely  that  the  FDIC  will  want  to 
await  the  development  of  the  standards  under  this 
new  law  before  taking  actions  that  could  risk 
Uabihty  on  a  parent  bank  that  has  a  subsidiary  that 
engages  in  the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds,  debentures,  notes  or 
other  securities  that  are  not  permissible  for  a 
natfonal  bank. 
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seoirities  activity  in  §  337.4Cd),  is 
appropriate. 

The  FDIC  proposes  the  removal  of  the 
customer  disclosures  currently 
contained  in  §  337.4.  Instead,  the  FDIC 
will  be  relying  on  the  Interagency 
Statement  on  the  Retail  Sale  of 
Nondeposit  Investment  Products  (FIL- 
9-94,9  February  17, 1994)  (or  any 
successor  requirement)  as  applicable 
guidance  to  ensure  that  appropriate 
disclosures  are  made  when  the 
subsidiary's  products  are  sold  on  bank 
premises,  are  sold  by  bank  employees  or 
are  sold  when  the  bank  receives  a 
referral  fee.  While  the  ciurent  regulation 
requires  disclosiu^s,  those  disclosiues 
are  similar  but  not  identical  to  the 
disclosures  required  by  the  Interagency 
Statement.  This  change  makes 
compliance  easier.  Comments  submitted 
to  the  FDIC  in  connection  with  its 
recent  revisions  to  subpart  A  of  part  362 
support  this  change  and  recognize  that 
any  retail  sale  of  nondeposit  investment 
products  to  bank  customers  under  such 
circumstances  are  subject  to  the 
Interagency  Statement.  The  FDIC 
requests  comment  on  whether  the 
Interagency  Statement  provides 
adequate  disclosures  for  retail  sales  in  a 
securities  subsidiary  and  whether 
required  compliance  with  that  policy 
statement  needs  to  be  specifically 
mentioned  in  the  regulatory  text. 
Comment  is  invited  on  whether  any 
other  disclosures  currently  in  §  337.4 
should  be  retained  or  if  any  additional 
disclosures  would  be  appropriate. 

The  FDIC  proposes  to  continue  to 
impose  many  of  the  safeguards  found  in 
section  23  A  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c)  and  to  impose  the 
safeguards  similar  to  section  23B  of  the 
Federal  Reserve  Act  (12  U.S.C.  371c-l). 
The  FDIC  requests  comment  on  the 
restrictions  that  have  been  removed. 
Including  whether  any  of  these 
restrictions  should  be  reimposed  for 
seauities  activities.  The  FDIC  also 
invites  suggestions  for  further 
improvements. 

The  FDIC  proposes  that  the  notice 
period  be  shortened  from  the  existing  60 
days  to  30  days  and  that  the  required 
notice  and  application  procedures  be 
located  in  subpart  G  of  part  303. 
Previously,  specific  instructions  and 
guidelines  on  the  form  and  content  of 
any  applications  or  notices  required 
under  §  337.4  were  found  writhin  that 
section. 

With  regard  to  any  insured  state 
nonmember  banks  that  have  been 
engaging  in  these  activities  under  a 


»  Financial  institution  letters  (FILs)  are  available 
in  the  FDIC  Public  Information  Center,  room  100, 
801  17th  Street.  N.W..  Washington,  D.C  20429. 


notice  filed  and  in  compliance  with 
§  337.4,  the  proposed  regidation  would 
allow  those  activities  to  continue  under 
the  terms  of  that  approval.  This  result 
differs  firom  the  approach  set  out  in 
§  362.5(b)  (apphcable  to  state  banks 
engaging  in  securities  activities 
impermissible  for  a  national  bank  and 
its  subsidiary),  which  requires  that  the 
bank  and  its  majority-owned 
subsidiaries  meet  the  core  eligibiUty 
requirements,  the  investment  and 
transaction  limitations,  and  capital 
requirements  contained  in  §  362.4(c), 
(d),  and  (e).  The  FDIC  did  not  consider 
the  additional  requirements  to  be 
necessary  in  subpart  B,  because  we  are 
not  aware  of  any  insured  state 
nonmember  banks  having  subsidiaries 
that  are  underwriting  only  securities 
that  would  fall  under  subpart  B.  We 
believe  that  any  subsidiaries  that  are 
underwriting  the  types  of  securities 
regulated  under  subpart  B  already  are 
required  to  follow  the  continuation 
requirements  found  in  subpart  A. 

3.  Notice  for  Change  in  Circimistances 

The  final  rule  in  subpart  A  applicable 
to  state  banks  engaging  in  securities 
activities  impermissible  for  a  national 
bank  and  its  subsidiary  (§  362.4(b)(5)) 
requires  the  bank  to  provide  written 
notice  to  the  appropriate  Regional  Office 
of  the  FDIC  within  10  business  days  of 
a  change  in  circiunstances.  A  change  in 
circumstances  is  described  as  a  material 
change  in  a  subsidiary's  business  plan 
or  management.  Under  the  proposal, 
subpart  B  incorporates  this  requirement 
by  reference.  The  FDIC  believes  that  it 
can  address  a  bank's  falling  out  of 
compliance  with  any  of  the  other 
requirements  of  the  regulation  through 
the  normal  supervision  and  examination 
process. 

B.  Other  Activities  Permissible  for 
Subsidiaries  of  a  National  Bank  That 
Are  Not  Permissible  for  a  National  Bank 

In  this  proposal,  the  FDIC  requires 
that  an  insured  state  nonmember  bank 
file  a  30-day  advance  notice  before  the 
bank's  subsidiary  may  engage  in  other 
activities  not  permissible  for  a  national 
bank  that  may  be  permissible  for  a 
national  bank  subsidiary.  This  30-day 
advance  notice  is  designed  to  allow 
FDIC  to  review  any  such  activity  and 
consider  whether  safety  and  soundness 
considerations  make  it  prudent  that 
conditions  be  placed  on  FDIC's  consent 
to  allow  such  activities. 

Since  section  24  was  enacted,  the 
OCC  has  confirmed  through  its  rule 
governing  operating  subsidiaries  that 
there  may  be  activities  that  are 
permissible  for  national  bank 
subsidiaries  even  though  the  parent 


national  bank  may  not  conduct  them 
directly.  The  FDIC  needs  to  review  the 
activities  and  assess  their  safety  and 
soimdness  in  determining  whether  the 
activity  is  appropriate  for  an  insured 
state  nonmember  bank's  subsidiary.  The 
FDIC  also  needs  to  determine  whether 
any  conditions  should  be  placed  on  the 
conduct  of  that  activity.  The  FDIC 
cannot  assess  the  activities  that  may  be 
approved  in  the  future  and  adopt 
specific  standards  to  govern  those 
activities.  This  safety  and  soundness 
review  and,  if  appropriate,  the 
imposition  of  conditions  should  be  done 
on  a  case-by-case  basis.  The  FDIC  has 
elected  to  limit  its  review  to  a  30-day 
period  to  Umit  the  burden  from  this 
requirement. 

rV.  Additional  Requests  for  Comments 

The  FDIC  is  specifically  requesting 
comments  that  address  the  following: 

(1)  What  criteria  shoidd  the  FDIC  use 
to  decide  whether  an  activity  that  is 
permissible  for  a  national  bank 
subsidiary  but  not  permissible  for  the 
national  bank  may  be  conducted  in  a 
safe  and  sound  fashion  by  a  subsidiary 
of  an  insured  state  nonmember  bank? 

(2)  Should  activities  that  are 
permissible  for  a  national  bank 
subsidiary  but  are  not  permissible  for 
the  national  bank  be  limited  to 
subsidiaries  of  insured  state  noiunember 
banks  of  a  certain  asset  size,  with  a 
certain  composite  rating,  etc.? 

(3)  What  are  the  likely  competitive 
effects  of  authorizing  insured  state 
nonmember  banks  to  engage  (through 
subsidiaries)  in  activities  that  are 
permissible  for  a  national  bank 
subsidiary  but  are  not  permissible  for 
the  national  bank? 

(4)  Alternately,  are  there  other 
approaches  or  methods  which  would 
facilitate  access  without  compromising 
traditional  safety  and  soimdness 
concerns? 

Comments  addressing  these  issues 
and  any  other  as{>ects  of  the  general 
subject  of  permitting  subsidiaries  of 
insured  state  nonmember  banks  to 
engage  in  activities  that  are  permissible 
for  a  national  bank  subsidiary  but  are 
not  permissible  for  the  national  bank 
will  be  welcomed. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  FDIC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  The  collection 
of  information  contained  in  this 
proposed  rule  has  been  submitted  to 


OMB  for  reviei 

collection  of  ir 

to  the  desk  of£ 

Alexander  T.  I 

Information  ar 

Office  of  Mana 

Executive  Offi 

Washington,  E 

comments  sho 

F.  Hanft,  FDIC 

of  the  Executi^ 

Deposit  Insura 

Street.  NW.  W 

(202)  898-390 

hand-deliverei 

the  rear  of  the 

(located  on  F ! 

between  7:00  J 

number  (202) 

address:  COM 

further  inform 

Reduction  Ac1 

contact  Stever 

address. 

Comment  is 

(i)  Whether 

information  is 

performance  c 

agency,  incluc 

information  w 

(ii)  The  acci 

estimate  of  thi 

collection  of  i 

validity  of  the 

assumptions  i 

(iii)  The  qu 

the  informatic 

(iv)  Ways  tc 

the  collection 

who  are  to  res 

the  use  of  app 

electronic,  m« 

technological 

other  forms  o 

e.g.,  permittir 

responses. 

title  of  the 
rule  will  mod 
collection  pre 
titled  "Activi 
Insured  State 
number  3064 
Summary  c 
the  collectioE 
of  the  acUvitj 
bank  or  its  su 
engage  that  w 
absent  the  FE 
nonobjection 
relationship  ( 
the  bank's  an 
operation  anc 
applicable  la^ 
Need  and  J 
FDIC  uses  th( 
whether  to  gi 
nonobjection 
or  its  subsidi 
proposed  act 


Federal  Register /Vol.  63,  No.  230 /Tuesday.  December  1,  1998  /  Proposed  Rules 66345 


r  Comments 


OMB  for  review.  Comments  on  the 
collection  of  information  should  be  sent 
to  the  desk  officer  for  the  agencies: 
Alexander  T.  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503.  Copies  of 
comments  should  also  be  sent  to:  Steven 
F.  Hanft,  FDIC  Clearance  Officer,  Office 
of  the  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW,  Washington,  DC  20429, 
(202)  898-3907.  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  building 
(located  on  F  Street)  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  [Fax 
number  (202)  898-3838;  Internet 
address:  COMMENTS@FDIC.GOV].  For 
further  information  on  the  Paperwork 
Reduction  Act  aspect  of  this  rule, 
contact  Steven  F.  Hanft  at  the  above 
address. 
Conunent  is  solicited  on: 
(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  The  quahty,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(iv)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
re^onses. 

title  of  the  collection:  The  proposed 
rule  will  modify  an  information 
collection  previously  approved  by  OMB 
titled  "Activities  and  Investments  of 
Insured  State  Banks"  under  control 
number  3064-0111. 

Summary  of  the  collection:  Generally, 
the  collection  includes  the  description 
of  the  activity  in  which  an  insured  state 
bank  or  its  subsidiary  proposes  to 
engage  that  would  be  impermissible 
absent  the  FDIC's  consent  or 
nonobjection,  and  information  about  the 
relationship  of  the  proposed  activity  to 
the  bank's  and  /or  subsidiary's 
operation  and  compliance  with 
applicable  laws  and  regulations. 

Need  and  Use  of  the  information:  The 
FDIC  uses  the  information  to  determine 
whether  to  grant  consent  or  provide  a 
nonobjection  for  the  insured  state  bank 
or  its  subsidiary  to  engage  in  the 
proposed  activity  that  otherwise  would 


be  impermissible  pursuant  to  section  8 
of  the  FDI  Act  and  12  CFR  part  362. 

Proposed  changes  to  the  collection: 
The  proposed  rule  will  modify  the 
collection  in  two  ways.  First,  by  adding, 
at  §  362.8(a)(2),  the  requirement  of  a 
notice  to  the  FDIC  before  the  state 
nomnember  bank  through  a  subsidiary 
engages  in  either  the  public  sale, 
distribution  or  vmderwriting  of  stocks, 
bonds,  debenture,  notes  or  other 
securities  if  those  activities  are 
permissible  for  a  national  bank 
subsidiary  but  are  not  permissible  for 
the.  national  bank  itself.  Second,  by 
adding,  at  §  362.8(b),  the  requirement  of 
a  notice  to  the  FDIC  before  the  state 
nomnember  bank  through  a  subsidiary 
engages  in  activities  that  are  permissible 
for  a  national  bank  subsidiary  but  are 
not  permissible  for  the  national  bank 
itself.  The  contents  of  both  notices  are 
described  at  §  303.121(b)  of  the  final 
part  362  rule  also  pubUshed  in  today's 
Federal  Register. 

Respondents:  Banks  or  their 
subsidiaries  desiring  to  engage  in 
activities  that  would  be  impermissible 
absent  the  FDIC's  consent  or 
nonobjection. 

Estimated  annual  burden  resulting 
from  this  proposed  rulemaking: 

Frequency  of  response:  Occasional 
Number  of  responses:  1 

Average  number  of  hours  to  prepare  a 

response:  8  hours 
Total  annual  burden:  8  hours 
VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  the  FDIC 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
As  noted  above  in  connection  with  the 
Paperwork  Reduction  Act,  the  FDIC 
estimates  that  the  incidences  in  which 
insured  state  nomnember  banks  will  be 
required  to  file  a  notice  under  the  rule 
will  be  infi^uent,  and  will  not  require 
significant  time  to  complete. 
Furthermore,  the  proposed  rule 
streamlines  requirements  for  insured 
state  noiunember  banks.  It  simplifies  the 
requirements  that  apply  when  insured 
state  nonmember  banks  conduct  certain 
securities  activities  through  majority- 
owned  corporate  subsidiaries. 
Whenever  possible,  the  rule  clarifies  the 
expectations  of  the  FDIC  when  it 
requires  notices  or  apphcations  to 
consent  to  activities  by  insured  state 
banks.  The  proposed  rule  will  make  it 
easier  for  small  insured  state  banks  to 
locate  the  rules  that  apply  to  their 
investments. 


List  of  Subiects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking.  Bank  merger, 
Branching,  Foreign  bnmches,  Golden 
parachute  payments.  Insured  branches. 
Interstate  branching.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFJi  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements,  Savings 
associations,  Sec\irities. 

12  CFR  Part  362 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance,  Banks,  banking.  Insured 
depository  institutions.  Investments, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above  and 
under  the  authority  of  12  U.S.C.  1819(a) 
(Tenth),  the  FDIC  Board  of  Directors 
hereby  proposes  to  amend  12  CFR 
chapter  III  as  follows: 

PART  30^— FILING  PRCX^EDURES 
AND  DELEGATIONS  OF  AUTHORITY 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378, 1813, 1815, 1816, 
1817, 1818,  1819  (Seventh  and  Tenth),  1820. 
1823, 1828,  1831a,  1831e,  1831o,  1831p-l, 
1835a,  3104,  3105,  3108.  3207;  15  U.S.C. 
1601-1607. 

2.  In  §  303.122,  the  first  sentence  of 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  are  revised  to  read  as 
follows: 

§303.122    Processing. 

(a)  Expedited  processing.  A  notice 
filed  by  an  insured  state  bank  seeking  to 
commence  or  continue  an  activity  under 
§  362.4(b)(3)(i),  §  362.4(b)(5), 

§  362.8(a)(2),  or  §  362.8(b)  of  this 
chapter  will  be  acknowledged  in  writing 
by  the  FDIC  and  will  receive  expedited 
processing,  unless  the  applicant  is 
notified  in  writing  to  the  contrary  and 
provided  a  basis  for  that  decision.  *  *  • 

(b)  Standard  processing  for 
applications  and  notices  that  have  been 
removed  from  expedited  processing.  For 
an  application  filed  by  an  insured  state 
bank  seeking  to  commence  or  continue 
an  activity  under  §  362.3(a)(iii)(A), 

§  362.3(b)(2)(i),  §  362.3(b)(2)(ii){C), 
§  362.4(b)(1),  §  362.4(b)(2),  §  362.4(b)(4), 
§  362.5(b)(2),  §  362.8(a)(2),  or  §  362.8(c) 
of  this  chapter  or  for  notices  which  are 
not  processed  pursuant  to  the  expedited 
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processing  procedures,  the  FDIC  will 
provide  the  insiu^d  state  bank  with 
written  notification  of  the  final  action  as 
soon  as  the  decision  is  rendered.  *   *   * 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

4.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4),  375b,  1816, 
1818(a).  1818(b),  1819,  1820(d)(10),  1821(0. 
1828(j)(2),  183lf.  1831f-l. 

§  337.4    [Removed  and  Reserved] 

5.  §  337.4  is  removed  and  reserved. 

PART  362— ACTIVITIES  OF  INSURED 
STATE  BANKS  AND  INSURED 
SAVINGS  ASSOCIATIONS 

6.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1816.  1818, 1819(a) 
(Tenth),  1828(m),  1831a,  1831e. 

Subpart  B— Safety  and  Soundness 
Rules  Governing  Insured  State 
Nonmember  Banks 

7.  In  §  362.6,  remove  the  third 
sentence  and  add  two  sentences  in  its 
place  to  read  as  follows: 

§  362.6    Purpose  and  scope. 

*   *   *  The  followring  standards  shall 
apply  for  insured  state  nonmember 
banks  to  conduct  either  real  estate 
investment  or  to  engage  in  the  public 
sale,  distribution  or  underwriting  of 
stocks,  bonds,  debentures,  notes  or  other 
securities  through  a  subsidiary  if  those 
activities  are  permissible  for  a  national 
bank  subsidiary  but  are  not  permissible 
for  the  national  bank  itself.  The  FDIC 
also  requires  that  notices  be  filed  before 
insured  state  nonmember  banks  conduct 
any  other  activities  through  a  subsidiary 
if  those  activities  are  permissible  for  a 
national  bank  subsidiary  but  are  not 
permissible  for  a  national  bank.  •   •   * 

8.  In  §  362.8,  revise  paragraph  (a), 
redesignate  paragraph  (b)  as  paragraph 


(c)  and  add  new  paragraph  (b)  to  read 
as  follows: 

§  362.8    Restrictions  on  activities  of 
insured  state  nonmember  banks. 

(a)  Real  estate  investment  or  engaging 
in  the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities 
through  a  subsidiary  if  those  activities 
are  pennissible  for  a  national  bank 
subsidiary  but  are  not  pennissible  for 
the  national  bank  itself  The  FDIC  Board 
of  Directors  has  found  that,  depending 
on  the  facts  and  circumstances 
presented  by  a  particular  case,  real 
estate  investment  or  engaging  in  the 
public  sale,  distribution  or  underwriting 
of  stocks,  bonds,  debentiues,  notes  or 
other  seciuities  activities  may  have 
adverse  effects  on  the  safety  and 
soundness  of  an  insured  state 
nonmember  bank.  Therefore,  an  insured 
state  nonmember  bank  may  not 
establish  or  acquire  a  subsidiary  that 
engages  in  such  real  estate  investment 
or  in  the  public  sale,  distribution  or 
underwriting  of  stocks,  bonds, 
debentures,  notes  or  other  securities 
activities  unless  the  insured  state 
nonmember  bank: 

(1)  Has  an  approval  previously 
granted  by  the  FDIC  and  continues  to 
meet  the  conditions  and  restrictions  of 
the  approval;  or 

(2)  Meets  the  requirements  for 
engaging  in  real  estate  investment  or 
securities  underwriting  activities  (as 
relevant)  as  set  forth  in  §  362.4(b)(5). 
and  submits  a  corresponding  notice 
under  §303.121  and  §  303.122(a)  of  this 
chapter  to  which  no  objection  is  taken 
by  FDIC,  or  applies  for  and  obtains  the 
FDIC's  consent  in  accordance  with  the 
procedures  of  §  303.121  and 

§  303.122(b)  of  this  chapter. 

(b)  Other  activities  permissible  for 
subsidiaries  of  a  national  bank  that  are 
not  permissible  for  a  national  bank.  The 
FDIC  Board  of  Directors  has  found  that 
depending  on  the  facts  and 
circumstances  of  a  particular  case,  the 


conduct  of  an  activity  in  a  subsidiary  of 
an  insured  state  nonmember  hank  that 
is  not  permissible  for  a  national  bank 
may  have  adverse  effects  on  the  safety 
and  soundness  of  the  insured  state 
nonmember  bank.  The  FDIC  Board  of 
Directors  has  found  that  the  FDIC 
cannot  make  a  determination  whether 
there  are  adverse  effects  on  the  safety 
and  soundness  of  an  insured  state 
nonmember  bank  engaging  through  a 
subsidiary  in  an  activity  not  permissible 
for  a  national  bank  but  permissible  for 
a  subsidiary  of  a  national  bank,  unless 
the  FDIC  has  had  an  opportunity  for 
prior  review  of  the  activities.  Therefore, 
an  insured  state  nonmember  bank  may 
not  establish  or  acquire  a  subsidiary  that 
engages  in  such  an  activity  unless  the 
insured  state  nonmember  bank  obtains 
the  FDIC's  consent.  Consent  will  be 
given  only  if  the  FDIC  determines  the 
activity  poses  no  adverse  effects  on  the 
safety  and  soundness  of  the  insured 
state  nonmember  bank.  Notices  should 
be  filed  in  compliance  with  §§  303.121 
and  303.122(a)  of  this  chapter. 
Approvals  granted  under  §  303.122(a)  of 
this  chapter  may  be  made  subject  to  any 
conditions  or  restrictions  found  by  the 
FDIC  to  be  necessary  to  protect  the 
deposit  insurance  funds  from  risk, 
prevent  unsafe  or  luisound  banking 
practices,  and/or  ensure  that  the  activity 
is  consistent  with  the  purposes  of 
federal  deposit  insurance  and  other 
apphcable  law.  If  the  FDIC  previously 
granted  an  approval  to  the  insured  state 
nonmember  bank  to  engage  in  the 
activity,  the  bank  need  not  file  another 
notice  under  this  section. 
»        *        «        *        • 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  5th  day  of 
November  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  98-31151  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  563 
[No.  98-116] 
RIN  1550-AB13 

Financial  Management  Policies; 
Financial  Derivatives 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
on  financial  derivatives.  The  final  rule 
permits  savings  associations  to  engage 
in  transactions  involving  financial 
derivatives  to  the  extent  that  these 
transactions  are  authorized  under 
applicable  law  and  are  otherwise  safe 
and  sound.  In  addition,  the  final  rule 
describes  the  responsibilities  of  a 
savings  association's  board  of  directors 
and  management  with  respect  to 
financial  derivatives.  Elsewhere  in 
today's  Federal  Register,  OTS  is 
publishing  a  Thrift  Bulletin  that 
provides  supplemental  supervisory 
guidance  on  the  use  of  financial 
derivatives. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1, 1999.  OTS  will  not 
object  if  an  institution  wishes  to  apply 
this  final  rule  beginning  December  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  G.  Comyn,  Director  of  Risk 
Management,  (202/906-5727),  Ed 
Irmler,  Senior  Project  Manager,  (202/ 
906-5730),  Jonathan  D.  Jones,  Senior 
Economist  (202/906-5729),  Risk 
Management;  or  Vem  McKinley,  Senior 
Attorney  (202/906-6241),  Regulations 
and  Legislation  Division,  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

OTS's  current  regulations  on  financial 
derivatives  were  first  adopted  over 
fifteen  years  ago.'  These  regulations 
have  remained  virtually  imchanged, 
notwithstanding  the  development  of 
new  financial  derivative  instruments. 
On  April  23, 1998,  OTS  proposed  a 
comprehensive  revision  of  these 
outmoded  regulations.^ 

One  of  the  goals  of  the  proposed  rule 
was  to  address  the  broad  range  of 
financial  derivative  transactions  in 


which  thrifts  may  currently  engage.  The 
current  regulations  address  three  types 
of  financial  derivatives:  forward 
commitments,  futures  transactions  and 
financial  options  transactions.  See  12 
CFR  563.173,  563.174  and  563.175.  The 
current  rules,  thus,  do  not  address  all  of 
the  derivative  instruments  that  have 
been  developed  over  the  past  twenty 
years.  Significantly,  these  rules  do  not 
address  interest  rate  swaps,  a  derivative 
instrument  that  thrifts  commonly  use  to 
address  interest  rate  risk. 

The  overriding  goal  of  the  proposed 
rule,  however,  was  to  ensure  the  safe 
and  sound  management  of  the  risks 
associated  with  financial  derivatives. 
Accordingly,  the  proposed  regulation 
emphasized  that  derivatives  activities 
must  be  conducted  in  a  safe  and  sound 
manner,  and  set  forth  the 
responsibilities  of  the  board  of  directors 
and  management  with  respect  to 
financial  derivatives. 

The  proposed  rule  was  also  intended 
to  reduce  regulatory  burden  consistent 
with  statutory  requirements  for  safe  and 
sound  operations.  Accordingly,  OTS 
proposed  to  delete  regulatory 
requirements  that  were  no  longer 
considered  to  be  essential  for  safety  and 
soundness,  redrafted  other  requirements 
as  guidance,  and  revised  the  remaining 
existing  requirements  as  broader  and 
more  flexible  regulatory  requirements 
for  all  types  of  financial  derivative 
transactions.  OTS's  proposed  approach, 
which  relied  more  on  guidance  than 
detailed  regulations,  more  closely 
resembled  the  bank  regulatory  agencies' 
approach  with  regard  to  banks'  use  of 
financial  derivatives.^ 

At  the  same  time  it  issued  the 
proposed  rule,  OTS  proposed 
comprehensive  guidance  regarding 
savings  associations'  risk  management 
practices,  including  those  pertaining  to 
derivatives  transactions.*  Proposed 
Thrift  Bulletin  13a  (TB  13a) 
("Management  of  Interest  Rate  Risk, 
Investment  Securities,  and  Derivatives 
Activities")  included  specific  guidance 
on  how  thrifts  should  implement  the 
Federal  Financial  Institutions 
Examination  Council's  "Supervisory 
Policy  Statement  on  Investment 
Securities  and  End-User  Derivatives 
Activities"  (FFEEC  policy  statement).' 

II.  Summary  of  Public  Comments 

The  public  comment  period  on  the 
proposed  rule  and  the  proposed  thrift 


'  44  FR  29870  (May  23.  1979)  (Forward 
commitments):  46  FR  36832  (July  16.  1981)  (Futures 
transactions);  47  FR  36625  (August  23.  1982) 
(Financial  options). 

J  63  FR  20252  (April  23,  1998). 


'  See  e.g..  OCC  Banking  Circular  277  (October  27. 
1993). 

«63  FR  20257  (April  23.  1998). 

5  63  FR  20191  (April  23,  1998).  The  FFIEC  policy 
statement  provides  general  guidance  on  sound 
practices  for  managing  the  risks  of  investment 
securities  and  derivatives  activities. 


bulletin  closed  on  June  22,  1998.  One 
commenter,  a  savings  association,  filed 
a  comment  supporting  the  proposed 
rule. 

The  OTS  received  twenty-seven 
comments  on  proposed  TB  13a.  The 
substance  of  these  comments  is 
addressed  in  connection  with  the 
related  TB  13a.  Some  of  the  commenters 
also  addressed  issues  related  to  the 
proposed  rule. 

Several  commenters  suggested  that 
the  proposed  thrift  bulletin  and  the 
proposed  regulation  on  financial 
derivatives  should  be  finalized 
simultaneously.  The  OTS  believes  that 
TB  13a  provides  important  and 
necessary  guidance  on  the  management 
of  interest  rate  risk,  investment 
securities  and  derivatives  activities. 
Accordingly,  it  has  made  this  guidance 
effective  on  the  date  of  publication  in 
the  Federal  Register.  Subject  to  certain 
exceptions,  however,  12  U.S.C.  4802(b) 
provides  that  new  regulations  and 
amendments  to  regulations  prescribed 
by  a  Federal  banking  agency  which 
impose  additional  reporting, 
disclosures,  or  other  new  requirements 
on  an  insured  depository  institution 
shall  take  effect  on  the  first  day  of  a 
calendar  quarter  which  begins  on  or 
after  the  date  on  which  the  regulations 
are  published  in  final  form.  Section 
4802(b)  also  permits  persons  who  are 
subject  to  such  regulations  to  comply 
with  the  regulation  before  its  effective 
date.  Accordingly,  OTS  will  not  object 
if  an  institution  wishes  to  apply  the 
provisions  of  this  final  rule  beginning 
with  the  date  it  is  published  in  the 
Federal  Register. 

One  commenter,  a  law  firm 
representing  numerous  savings 
associations,  noted  that  the  proposed 
rule  text  would  incorporate  TB  13a  in 
several  places.  Proposed  §  563.172(c)(2). 
for  example,  states  that  the  savings 
association's  board  of  directors  should 
review  TB  13a  and  other  applicable 
agency  guidance  on  establishing  a 
sound  risk  management  program. 
Similarly,  proposed  §  563.172(d)(2) 
states  that  management  should  review 
the  thrift  bulletin  and  other  applicable 
agency  guidance  on  implementing  a 
sound  risk  management  program.  The 
commenter  also  noted  that  OTS  sought 
public  comment  on  TB  13a,  a 
procedural  step  that  it  does  not 
generally  follow  for  thrift  bulletins.  The 
commenter  asked  OTS  to  clarify 
whether  the  cross-references  in  the  rule 
text  and  the  procedures  followed  in 
promulgating  the  thrift  bulletin  were 
intended  to  change  the  legal  status  of 
guidance  in  the  bulletin. 

The  inclusion  of  cross-references  to 
TB  13a  and  other  agency  guidance  in 


comment  on 
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the  rule  text  merely  serves  as  a  reference 
point  to  the  board  of  directors  and 
management  in  establishing  and 
implementing  written  policy  and 
procedures  on  financial  derivatives.  As 
such,  the  cross-references  to  TB  13a 
only  provide  guidance  on  how  financial 
derivatives  activities  may  be  conducted 
in  a  safe  and  sound  manner.*  They  do 
not  aher  the  legal  status  of  the  guidance 
contained  in  the  bulletin.  Similarly, 
publication  of  TB  13a  for  public 
comment  does  not  change  its  legal 
status  as  a  thrift  bulletin.  Rather,  the 
bulletin  represents  the  Agency's  best 
judgment  in  interpreting  regulations  and 
statutes  which  it  administers.  The 
administrative  procedures  used 
specifically  to  develop  TB  13a  were 
intended  to  provide  OTS  with  public 
comment  on  all  possible  aspects  of  the 
management  of  interest  rate  risk, 
investment  seciuities  and  derivative 
activities. 

One  commenter  on  the  Thrift  Bulletin 
urged  the  OTS  to  amend  its  capital 
regulations  to  eliminate  the  interest  rate 
lisk  component  at  12  CFR  567.7.  The 
agency  believes  that  a  review  of  §  567.7 
may  have  merit.  However,  neither  the 
proposed  Thrift  Bulletin  nor  the  notice 
of  proposed  rulemaking  suggested  that 
the  OTS  was  considering  any  revision  to 
its  capital  rules. 

In  order  to  get  the  full  benefit  of 
public  comment  on  this  issue,  the  OTS 
will  shortly  initiate  a  rulemaking  that 
will  examine  the  need  to  retain  §  567.7 
in  light  of  the  tools  that  are  currently 
available  to  measure  and  control  interest 
rate  risk. 

in.  Final  Rule 

Since  no  commenter  suggested 
substantive  changes  to  the  proposed 
rule  and  OTS  has  identified  no  other 
reasons  to  modify  the  text,  OTS  has 
adopted  the  proposed  rule  writhout 
substantive  change.  Elsewhere  in 
today's  Federal  Register,  OTS  is  also 
publishing  a  final  TB  13a,  which 
provides  supplemental  supervisory 
guidance  on  the  use  of  financial 
derivatives. 

IV.  Executive  Order  12866 

OTS  has  determined  that  this  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866. 

V.  Regulatory  Flexibility  Act  Analysis 

;  Pursuant  to  section  605  [b)  of  the 
Regulatory  Flexibility  Act,  OTS  has 
determined  that  this  final  rule  does  not 


*OTS  has  incorporated  other  similar  cross- 
references  into  its  regulations.  See  12  CFR  562.2(b) 
which  cross-references  guidance  in  OTS  bulletins, 
and  examination  handbooks. 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  final  rule  reduces  the  burden  of 
complying  with  detailed  regulations  and 
allows  for  more  flexible  treatment  of 
derivatives  activities  for  all  institutions, 
including  small  institutions. 

VI.  Paperwork  Reduction  Act 

The  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  OMB  Control  No.  1550- 
0094.  Comments  on  all  aspects  of  this 
information  collection  should  be  sent  to 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington,  D.C.  20503  with  copies  to 
the  Office  of  Thrift  Supervision, 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office,  1700  G  Street, 
NW.,  Washington,  D.C.  20552. 

The  information  collection 
requirements  contained  in  this  rule  are 
found  in  12  CFR  563.172.  OTS  requires 
this  information  for  the  proper 
supervision  of  interest  rate  risk  for  its 
regulated  savings  associations.  The 
likely  respondents/recordkeepers  are 
OTS-regulated  savings  associations. 

Respondents/recordkeepers  are  not 
required  to  respond  to  the  collections  of 
information  unless  the  collection 
displaces  a  current  valid  OMB  control 
number. 

VII.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  above,  this  final  rule 
reduces  regulatory  burden  by 
eliminating  unnecessarily  restrictive 
regulations.  OTS  has,  therefore, 
determined  that  the  effect  of  the  final 
rule  will  not  result  in  expenditiu-es  by 
State,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  OTS  has  not 
prepared  a  budgetary  impact  statem»^nt 
or  specifically  addressed  the  regulatory 
alternatives  considered. 


List  of  Subjects  in  12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations,  Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  part  563,  chapter 
V,  title  12,  Code  of  Federal  Regulations 
as  set  forth  below: 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462,  1462a. 
1463,  1464,  1467a.  1468.  1817,  1820,  1828. 
3806,42  U.S.C.  4106. 

§§563.173.563.174.563.175    [Removed] 

2.  Sections  563.173,  563.174,  and 
563.175  are  removed. 

3.  Section  563.172  is  added  to  read  as 
follows: 

§5<^.172    Financial  derivatives. 

(a)  What  is  a  financial  derivative?  A 
financial  derivative  is  a  financial 
contract  whose  value  depends  on  the 
value  of  one  or  more  underlying  assets, 
indices,  or  reference  rates.  The  most 
common  types  of  financial  derivatives 
are  futvires,  forward  commitments, 
options,  and  swaps.  A  mortgage 
derivative  security,  such  as  a 
collateralized  mortgage  obligation  or  a 
real  estate  mortgage  investment  conduit, 
is  not  a  financial  derivative  under  this 
section. 

(b)  May  I  engage  in  transactions 
involving  financial  derivatives?  (1)  If 
you  are  a  federal  savings  association, 
you  may  engage  in  a  transaction 
involving  a  financial  derivative  if  you 
are  authorized  to  invest  in  the  assets 
underlying  the  financial  derivative,  the 
transaction  is  safe  and  sound,  and  you 
otherwise  meet  the  requirements  in  this 
section. 

(£)  If  you  are  a  state-chartered  savings 
association,  you  may  engage  in  a 
transaction  involving  a  financial 
derivative  if  your  charter  or  applicable 
state  law  authorizes  you  to  engage  in 
such  transactions,  the  transaction  is  safe 
and  sound,  and  you  otherwise  meet  the 
requirements  in  this  section. 

(3)  In  general,  if  you  engage  in  a 
transaction  involving  a  financial 
der-ivative,  you  should  do  so  to  reduce 
your  risk  exposing. 

(c)  What  are  my  board  of  directors ' 
responsibilities  with  respect  to  financial 
derivatives?  (1)  Your  board  of  directors 
is  responsible  for  effective  oversight  of 
financial  derivatives  activities. 

(2)  Before  you  may  engage  in  any 
transaction  involving  a  financial 
derivative,  your  board  of  directors  must 
establish  written  policies  and 


66350  Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations 


procedures  governing  authorized 
financial  derivatives.  Your  board  of 
directors  should  review  Thrift  Bulletin 
13a,  "Management  of  Interest  Rate  Risk, 
Investment  Securities,  and  Derivatives 
Activities."  and  other  applicable  agency 
guidance  on  establishing  a  sound  risk 
management  program. 

(3)  Your  board  of  directors  must 
periodically  review: 

(i)  Compliance  with  the  policies  and 
procedures  established  under  paragraph 
(c)(2)  of  this  section;  and 

(ii)  The  adequacy  of  these  policies 
and  procedures  to  ensure  that  they 
continue  to  be  appropriate  to  the  nature 
and  scope  of  your  operations  and 
existing  market  conditions. 

(4)  Your  board  of  directors  must 
ensure  that  management  establishes  an 
adequate  system  of  internal  controls  for 


transactions  involving  financial 
derivatives. 

(d)  What  are  management's 
responsibilities  with  respect  to  financial 
derivatives?  (1)  Management  is 
responsible  for  daily  oversight  and 
management  of  financial  derivatives 
activities.  Management  must  implement 
the  policies  and  procedures  established 
by  the  board  of  directors  and  must 
establish  a  system  of  internal  controls. 
This  system  of  internal  controls  should, 
at  a  minimum,  provide  for  periodic 
reporting  to  the  board  of  directors  and 
management,  segregation  of  duties,  and 
internal  review  procedures. 

(2)  Management  must  ensure  that 
financial  derivatives  activities  are 
conducted  in  a  safe  and  sound  manner 
and  should  review  Thrift  Bulletin  13a, 
"Management  of  Interest  Rate  Risk, 


Investment  Securities,  and  Derivatives 
Activities"  (available  at  the  address 
listed  at  §  516.1  of  this  chapter),  and 
other  applicable  agency  guidance  on 
implementing  a  sound  risk  management 
program. 

(e)  What  records  must  I  keep  on 
financial  derivative  transactions?  You 
must  maintain  records  adequate  to 
demonstrate  compliance  with  this 
section  and  with  your  board  of 
directors'  policies  and  procedures  on 
financial  derivatives. 

Dated:  November  20, 1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  98-31673  Filed  11-30-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[No.  98-117] 

^nancial  Management  Policies 

AGENCY:  Office  of  Thrift  Supervision. 
action:  Notice  of  final  thrift  bulletin. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  adopting  Thrift 
Bulletin  13a,  which  provides  guidance 
f»i  the  management  of  interest  rate  risk, 
investment  securities,  and  derivatives 
activities.  The  Bulletin  also  describes 
the  guidelines  OTS  examiners  will  use 
in  assigning  the  "Sensitivity  to  Market 
Risk"  component  rating  under  the 
Uniform  Financial  Institutions  Rating 
System. 

EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Irmler,  Senior  Project  Manager,  (202) 
906-5730  or  Anthony  G.  Comyn, 
Director,  Risk  Management  Division, 
(202)  906-5727,  Office  of  Thrift 
Supervision. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Thrift  Supervision  is  today  adopting 
the  attached  document.  Thrift  Bulletin 
13a  (TB  13a),  Management  of  Interest 
Rate  Risk,  Investment  Securities,  and 
Derivatives  Activities.  This  Bulletin 
provides  guidance  on  a  wide  range  of 
topics  in  the  area  of  interest  rate  risk 
management,  including  several  on 
which  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  has  issued 
related  guidance.  OTS  believes  that 
adoption  of  this  Bulletin  will 
simultaneously  improve  its  supervision 
of  interest  rate  risk  management  and 
reduce  regulatory  burden  on  thrift 
iostitutions. 

!   The  Bulletin  updates  OTS's  minimum 
standards  for  thrift  institutions'  interest 
rate  risk  management  practices  with 
regard  to  board-approved  risk  limits  and 
interest  rate  risk  measurement  systems. 
The  guidance  in  this  Bulletin,  thus, 
replaces  Thrift  Bulletin  13 
(Responsibilities  of  the  Board  of 
Directors  and  Management  with  Regard 
to  Interest  Rate  Risk),  Thrift  Bulletin  13- 
1  (Implementation  of  Thrift  Bulletin  13), 
and  Thrift  Bulletin  13-2 
(Implementation  of  Thrift  Bulletin  13). 
The  Bulletin  makes  several  significant 
changes.  First,  under  TB  13a, 
institutions  no  longer  set  board- 
approved  limits  or  provide 
measurements  for  the  plus  and  minus 
400  basis  point  interest  rate  scenarios 
prescribed  by  the  original  TB  13.  The 
Bulletin  also  changes  the  form  in  which 
those  limits  should  be  expressed. 
Second,  the  Bulletin  provides  guidance 


on  how  OTS  will  assess  the  prudence  of 
an  institution's  risk  limits.  Third,  the 
Bulletin  raises  the  size  threshold  above 
which  institutions  should  calculate 
their  own  estimates  of  the  interest  rate 
sensitivity  of  Net  Portfolio  Value  (NPV) 
fi-om  $500  million  to  $1  billion  in  assets. 
Fourth,  the  Bulletin  specifies  a  set  of 
desirable  features  that  an  institution's 
risk  measurement  methodology  should 
utilize.  Finally,  the  Bulletin  provides  an 
extensive  discussion  of  "sound 
practices"  for  interest  rate  risk 
management. 

TB  13a  also  contains  guidance  on 
thrifts'  investment  and  derivatives 
activities.  As  described  in  the  FFEEC's 
Supervisory  Statement  on  Investment 
Securities  and  End-User  Derivative 
Activities,  (FFIEC  Policy  Statement).  • 
the  FFIEC-member  agencies  have 
discontinued  use  of  the  three-part  test 
for  suitability  of  investment  securities. 
Accordingly,  the  Bulletin  describes  the 
types  of  analysis  institutions  should 
perform  prior  to  purchasing  securities  or 
financial  derivatives.  The  Bulletin  also 
provides  guidelines  on  the  use  of  certain 
types  of  securities  and  financial 
derivatives  for  purposes  other  than 
reducing  portfolio  risk.  The  final 
regulation  on  financial  derivatives, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  as  supplemented  by 
the  guidance  in  this  final  TB  13a, 
replaces  existing  regulations  governing 
futures  (12  CFR  563.173),  forward 
commitments  (12  CFR  563.174),  and 
options  (12  CFR  563.175).  TB  13a  also 
replaces  guidance  contained  in  Thrift 
Bulletin  52  (Supervisory  Statement  of 
Policy  on  Securities  Activities),  Thrift 
Bulletin  52-1  ("Mismatched"  Floating 
Rate  CMOs),  and  Thrift  Bulletin  65 
(Structured  Notes). 

Finally,  TB  13a  provides  detailed 
guidelines  for  implementing  part  of  the 
Notice  announcing  the  revision  of  the 
Uniform  Financial  Institutions  Rating 
System  (i.e.,  the  CAMELS  rating 
system),  published  by  the  FFIEC.  ^  That 
publication  announced  revised 
interagency  policies,  that  among  other 
things,  established  the  Sensitivity  to 
Market  Risk  component  rating  (the  "S" 
rating).  TB  13a  provides  quantitative 
guidelines  for  an  initial  assessment  of 
an  institution's  level  of  interest  rate  risk. 
Examiners  have  broad  discretion  in 
implementing  those  guidelines.  It  also 
provides  guidelines  concerning  the 
factors  examiners  consider  in  assessing 
the  quality  of  an  institution's  risk 
management  systems  and  procedures. 
Guidance  on  the  topic  of  assigning  the 
"S"  rating  is  largely  new,  though  TB  13a 


replaces  the  rather  limited  guidelines 
contained  in  New  Directions  Bulletin 
95-10. 

Differences  Between  Proposed  and 
Fidal  Versions  of  TB  13a 

0n  April  23, 1998,  OTS  pubfished  a 
proposed  TB  13a.  ^  The  content  of  the 
final  TB  13a  is,  in  most  respects,  the 
same  as  the  proposed  TB  13a.  Two 
significant  changes  were  made, 
however,  in  response  to  comment 
letters. 

1.  Guidelines  for  Assessing  the  Level  of 
Rifilc 

The  guidelines  examiners  will  use  to 
initially  assess  the  level  of  interest  rate 
risk  at  an  instituticm,  for  purposes  of 
assigning  the  Sensitivity  to  Market  Risk 
("S")  component  rating  were  contained 
in  a  matrix  shown  as  Table  1  in  the 
proposed  TB.  Based  on  comments 
received  and  on  further  analysis,  OTS 
has  decided  to  revise  those  guidelines. 
The  revised  guidelines  are  contained  in 
Part  IV.A.3  of  TB  13a.  A  comparison  of 
the  ratings  that  are  likely  to  result  from 
the  final  guidelines  with  those  from  the 
proposed  guidelines  is  contained  in  Part 
l.d  of  the  discussion  of  comments, 
below. 

2.  Transactions  in  Financial  Derivatives 
or  Complex  Securities  that  Do  Not 
Reduce  Risk 

Part  in.A.3  of  the  proposed  TB  stated 
that  the  use  of  financial  derivatives  or 
complex  securities  with  high  price 
sensitivity  should  generally  be  limited 
to  transactions  that  lower  an 
institution's  interest  rate  risk.  An 
institution  using  such  instruments  for 
purposes  other  than  reducing  portfolio 
risk  should  do  so  in  accordance  with 
safe  and  sound  practices  and: 

(a)  Obtain  written  authorization  from 
its  board  of  directors  to  use  such 
instruments  for  a  purpose  other  than  to 
reduce  risk;  and 

(b)  Ensure  that,  after  the  proposed 
transaction(s),  the  institution's  Post- 
shock  NPV  Ratio  would  not  be  less  than 
6  percent. 

As*a  result  of  comments  received,  OTS 
has  decided  to  reduce  the  6  percent 
threshold  in  condition  (b),  above,  to  4 
percent.  The  reasons  for  this  change  are 
discussed  below  in  Part  3.g  of  the 
discussion  of  comments. 

SuQunary  of  Comments 

The  comment  period  ended  on  June 
22,  1998.  OTS  received  twenty-seven 
comments.  Commenters  included: 
twenty  savings  associations,  five  trade 
associations,  one  law  firm,  and  one 
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registered  investment  adviser. 
Furthermore,  OTS  met  with 
representatives  of  several  institutions 
and  an  industry  trade  group  to  discuss 
the  proposed  TB.  The  following 
summary  identifies  and  discusses  the 
major  issues  raised  in  the  comment 
letters  and  OTS's  responses  to  the  . 
issues. 

1.  General  Issues 

a.  Coordination  With  Banking  Agencies 

Several  commenters  argued  that  OTS 
should  coordinate  the  TB  with  guidance 
issued  by  the  other  banking  agencies.  A 
number  suggested  that  OTS  should 
adopt  the  guidance  that  the  other  federal 
banking  agencies  have  adopted  with 
respect  to  the  management  of  both 
interest  rate  risk  and  investment  and 
derivatives  activities. 

As  a  member  of  the  FFIEC,  OTS  works 
closely  with  the  other  banking  agencies 
on  the  coordination  of  supervisory 
policies.  When  appropriate.  OTS  and 
the  other  members  of  the  FFIEC  adopt 
uniform  policies.*  At  the  same  time,  the 
members  of  the  FFIEC  recognize  that  it 
is  not  possible  to  achieve  uniformity  in 
all  areas  of  supervision  and'regulation. 
OTS's  supervisory  efforts  have,  since  at 
least  the  mid-1980s,  placed  more 
emphasis  on  interest  rate  risk  than  have 
other  regulators.  This  difference  in 
emphasis  reflects  the  nature  of  the  thrift 
industry's  basic  business  which  has 
historically  given  thrift  institutions  a 
propensity  toward  maturity 
mismatching.  OTS  has  utilized  the 
economic  value  concept  (as  described  in 
the  proposed  TB)  to  measure  interest 
rate  risk  since  the  adoption  of  the 
original  TB  13  in  1989.  The  guidelines 
described  in  the  proposed  TB  do  not 
represent  so  much  a  new  initiative  to  be 
coordinated  with  the  other  agencies,  as 
an  attempt  to  update  and  improve 
consistency  across  OTS-regulated 
institutions  in  the  appUcation  of  OTS's 
existing  approach  to  assessing  interest 
rate  risk. 

The  proposed  guidelines  for 
investment  securities  and  financial 
derivatives  are  more  detailed  than  those 
published  in  the  FFIEC  Policy 
Statement,  but  are  completely  consistent 
with  that  pohcy  statement.  OTS  believes 
the  added  level  of  detail  in  its 
guideUnes  will  be  helpful  to  exanuners 
and  will  result  in  greater  consistency  of 
apphcation.  OTS  also  beheves  the  level 
of  detail  will  be  helpful  to  institutions, 
not  because  OTS  has  a  desire  to 
"micromanage"  those  institutions,  but 
because  OTS  wants  to  reduce  needless 


*See  Section  303  of  the  Riegle  Community 
Development  and  Regulatory  Improvement  Act  of 
1994.  Pub.L.  103-325  (September  25,  1994). 


uncertainty  about  how  to  interpret  the 
guidance  and  how  examiners  will  apply 
it. 

b.  Competitive  Equity 

A  number  of  commenters  argued  that 
thrifts  would  be  harmed  competitively 
because  other  financial  institutions  do 
not  have  comparable  guidelines,  with 
respect  to  either  the  acquisition  of 
securities  and  derivatives  or  the  "S" 
rating.  This  is  not  a  valid  criticism.  The 
purpose  of  TB  13a  is  two-fold:  (1)  to 
provide  guidance  to  thrift  institutions 
on  the  management  of  interest  rate  risk, 
including  investment  and  derivative 
activities,  and  (2)  to  describe  the 
framework  that  OTS  examiners  will  use 
in  assigning  the  "S"  rating  component. 
Both  the  proposed  guidelines  on  the 
management  of  interest  rate  risk  and  the 
fi-amework  for  assigning  "S"  ratings  are 
consistent  with  guidelines  issued  by  the 
other  federal  banking  agencies.  The  only 
significant  constraint  in  the  guidelines 
is  on  the  ability  of  a  small  fraction  of  the 
thrift  industry  to  acquire  financial 
derivatives  and  some  volatile  securities 
for  purposes  other  than  reducing  market 
risk.  This  aspect  of  the  guidelines  is 
appropriate,  as  the  limitation  applies 
only  to  those  institutions  least  able  to 
bear  additional  risk. 

Comparing  the  fairness  of  "S"  ratings 
at  OTS-regulated  institutions  with  those 
at  other  institutions  is  not  a 
straightforward  exercise  because  of  the 
typically  higher  levels  of  interest  rate 
risk  that  one  might  expect  at  thrifts.  As 
stated  earlier,  the  proposed  guidelines 
for  the  "S"  rating  do  not  so  much  reflect 
a  new  approach  in  the  way  OTS 
assesses  interest  rate  risk  but  rather 
provide  quantitative  guidance  to 
examiners  in  applying  the  current 
assessment  process.  Thrifts  have 
competed  successfully  imder  that 
process  for  a  nimiber  of  years.  Moreover, 
it  is  highly  unlikely  that  the  guidelines 
would  result  in  harsher  "S"  ratings  than 
OTS  examiners  have  assigned 
historically.  Available  evidence  (see 
section  l.d  below)  indicates  that  the 
opposite  might  occur. 

c.  De  Facto  Capital  Requirement 

A  number  of  commenters  asserted 
that  the  proposed  guidelines  for 
assigning  the  "S"  rating  would  create  a 
de  facto  higher  capital  requirement. 
This  criticism  is  not  vahd  for  several 
reasons.  First,  the  proposed  TB  reflects 
the  concept  that  institutions  with  higher 
levels  of  capital  should  have  greater 
freedom  to  engage  in  risk-taking.  Thus, 
for  a  given  amoimt  of  interest  rate  risk — 
as  indicated  by  the  Sensitivity 
Measure — institutions  with  higher  Post- 
shock  NPV  Ratios  receive  better  "S" 


components  ratings  under  the 
guidelines  (see  Glossary  in  TB  13a  for 
definitions  of  these  terms).  The  fact  that 
examiners  also  assign  a  capital 
adequacy  (i.e.,  "C")  component  rating  to 
the  institution  under  the  CAMELS 
rating  system  does  not  undermine  the 
validity  of  this  approach  for  gauging  the 
level  of  risk.  If  capital  appears  to  be 
"double  counted"  with  this  approach  to 
assigning  the  S  rating,  it  is  only  because 
capital  adequacy — the  ability  to  absorb 
unexpected  losses — is  central  to 
evaluating  an  institution's  safety  and 
soundness. 

Second,  the  CAMELS  rating  system 
explicitly  calls  for  consideration  of  an 
institution's  capital  position  in 
assessing  the  "S"  component  rating.  For 
example,  the  description  of  the  2  rating 
says  in  part  :  "The  level  of  earnings  and 
capital  provide  adequate  support  for  the 
degree  of  market  risk  taken  by  the 
institution  [emphasis  added]."  ^ 
Moreover,  other  risk  assessments  under 
the  CAMELS  rating  system  also  consider 
capitalization.  For  example,  the  rating 
level  of  1  of  the  asset  quality  ("A") 
component  rating  is  described  in  the 
interagency  document  as:  "A  rating  of  1 
indicates  strong  asset  quality  and  credit 
administration  practices.  Identified 
weaknesses  are  minor  in  nature  and  risk 
exposure  is  modest  in  relation  to  capital 
protection  and  management's  abilities 
.  .  .  (emphasis  added]."  8 

Third,  unUke  a  regulatory  minimum 
capital  requirement,  the  guidelines  do 
not  establish  a  minimum  level  of 
capital.  There  are  only  two  ways  in 
which  an  institution  can  achieve 
compliance  with  a  regulatory  minimum 
-capital  requirement — raise  additional 
capital  or  shrink  the  asset  base.  Under 
the  guidehnes,  however,  institutions 
have  the  third  option  of  reducing  the 
level  of  interest  rate  risk  in  their 
portfolio.  Even  institutions  with  very 
low  Post-shock  NPV  Ratios  can  receive 
ratings  of  1  or  2  if  their  level  of  interest 
rate  risk  is  also  very  low. 

Finally,  even  if  one  subscribes  to  the 
view  that  the  guidehnes  are  a  form  of 
capital  requirement,  it  is  doubtful  that 
the  guidelines  would  require  generally 
higher  capital  requirements  for  the 
industry  because  overall  CAMELS 
ratings  are  unlikely  to  change,  as  will  be 
discussed  in  section  l.d,  below. 

Several  commenters  argued  that  the 
guidelines  would  create  incentives  to 
take  additional  credit  risk.  Some 
institutions  that  anticipate  receiving  a 
lower  "S"  rating  under  the  proposed 
guidelines  might  choose  to  reduce 
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interest  rate  risk,  while  simultaneously 
increasing  credit  risk  to  maintain 
profitability  levels.  Determining  the 
tradeoff  between  these  two  types  of  risk 
is  not  new,  however,  it  is  a  normal  part 
of  the  business  of  running  a  depository 
institution.  The  institution  must  decide 
for  itself  what  it  will  do,  subject  to 
safety  and  soundness  considerations. 

I  Several  comn>enters  claimed  that  the 
giiidelines  would  disadvantage 
"traditional"  portfolio  lenders  that 
concentrate  on  making  fixed-rate 
mortgage  loans.  Some  institutions  that 
concentrate  on  fixed-rate  mortgages  are 
highly  interest  rate  sensitive  and  are, 
therefore,  more  prone  to  receiving  a 
poor  "S"  rating.  Nonetheless,  many 
such  institutions  would  fare  quite  well 
under  the  proposed  guidelines  because 
they  maintain  relatively  high  levels  of 
economic  capital  (NPV),  mitigating  the 


high  sensitivity.  Other  alternatives 
available  to  such  an  institution  are  to 
reduce  the  extent  of  the  maturity 
mismatch  by  adjusting  their  product 
mix  or  to  engage  in  hedging  activities. 
Another  commenter  suggested  that 
OTS  should  not  revise  TV  13  at  this 
time  because  interest  rates  have  been 
relatively  stable.  The  present  time  offers 
an  ideal  opportunity  to  adopt  the 
proposed  changes.  Establishing  sound 
regulatory  policies  is  most  difficult 
during  times  of  stress  or  when  the 
industry  is  unhealthy,  because  even 
good  policies  may  exacerbate  problems 
in  some  segments  of  the  industry. 
Today's  industry  is  stronger  than  it  has 
been  in  years,  interest  rates  have  been 
generally  falling,  earnings  have  been 
solid,  the  industry  is  well-capitalized, 
and  the  number  of  problem  institutions 
is  very  low.  This  is  an  ideal 


environment  in  which  to  revise  sound 
interest  rate  risk  guidelines. 

d.  Anticipated  Impact  of  Guidelines 

Table  1,  in  Part  IV.A.S  of  the  proposed 
TB,  was  a  matrix  containing  the 
guidelines  OTS  proposed  to  use  in 
initially  assessing  the  Level  of  Interest 
Rate  Risk  in  determining  the  "S" 
component  rating.  Many  commenters 
weje  concerned  that  those  proposed 
guidelines  would  adversely  affect  the 
"S"  component  ratings  of  the  industry. 
Several  commenters  urged  OTS  to 
review  empirical  evidence  on  how 
institutions  would  be  affected  by  the 
guidelines  before  adopting  the  proposal. 
OTS  did  analyze  how  institutions  might 
be  rated  imder  the  proposed  guideUnes. 
A  summary  of  this  analysis  is  shown  in 
the  table  below. 
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Comparison  of  Actual  Component  Ratings 
with  Proposed  Rating  Guidelines  and  Final  Rating  Guidelines 


1 

2 

3 

4 

Actual  SlRatings^ir^^ 

32% 

57%  > 

10% 

1% 

Using  Proposed  Rating 
Guidelines^: 

0    Alone 

63 

23 

14 

1 

o    With  "M'' Rating  as 

25 

52 

20 

3 

Proxy  for 

Qualitative  Assessment 

Using  Final  Rating 
Guidelines^r^^  ;              "^ 

...     ^  . . 

.     .■■■      y 

■ ,'  .     > .  - 

o    Alone     --              ;; 

73 

20 

6 

1 

o    With  "M"  Rating  as 

28 

55 

14 

3 

Proxy  for 

Qualitative  Assessment 

:•         Y 

■  <  ■ 

The  "Proposed  Rating  Guidelines"  ratings  matrix  had  four  rows  in 
which  the  Post-shock  NPV  Ratio  had  the  following  ranges:  Under 
4%,  4%  to  8%,  8%  to  12%,  and  Over  12%.  The  matrix  had  four 
colunms  in  which  the  Interest  Rate  Sensitivity  Measure  had  the 
following  ranges:  0  to  100  b.p.,  100  to  200  b.p.,  200  to  400  b.p., 
and  Over  400  b.p. 

The  "Final  Rating  Guidelines"  matrix  has  four  rows  in  which  the 
Post-shock  NPV  Ratio  has  been  changed  to  the  following  ranges: 
Under  4%,  4%  to  6%,  6%  to  10%,  and  Over  10%.  The  four 
columns  of  the  matrix  are  unchanged  from  the  Proposed  Guidelines. 
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The  first  row  of  the  table  shows  the 
distribution  of  the  actual  "S" 
component  ratings  assigned  during  the 
most  recent  examination  cycle.  About 
one-third  of  all  institutions  received  an 
"S"  rating  of  1  at  their  most  recent 
examination.  More  than  half  received  a 
rating  of  2. 

The  second  row  shows  what  the 
distribution  would  have  been  if  those 
same  component  ratings  had  been 
determined  by  applying  the  Proposed 
Rating  Guidelines  in  a  totally 
mechanical  way  (i.e.,  with  no 
ccHisideration  for  the  quality  of  risk 
management  practices,  using  the  NPV 
data  available  at  the  time  of  each 
institution's  examination).  Although  the 
proportion  of  institutions  with  "S" 
ratings  of  3  increased  (from  10%  of  all 
institutions  to  14%),  the  ratings  of  many 
more  institutions  improved  than 
worsened  under  this  simple  analysis. 
These  results,  however,  omit  the  effect 
of  the  examiner's  assessment  of  the 
institution's  risk  management  practices. 

Table  2,  in  Part  III.C  of  the  proposed 
TB,  described  how  various 
combinations  of  Level  of  Interest  Rate 
Risk  and  Quality  of  Risk  Management 
Practices  would  likely  translate  into 
different  ratings  for  the  "S"  component. 
The  third  row  of  the  table  here  shows 
the  ratings  distribution  that  would  have 
ocrurred  had  the  guidelines  in  Tables  1 
and  2  of  the  proposed  TB  both  been 
applied  mechanically — and  had 
examiners  assessed  each  institution's 
Quality  of  Risk  Management  Practices  to 
be  of  identical  quality  as  the  actual 
Management  ("M")  component  rating 
assigned  the  institution.  The  ratings  in 
this  row  are  significantly  harsher  than 
those  in  the  previous  row.  In  fact,  they 
overstate  considerably  the  amount  by 
which  the  ratings  would  worsen  from 
the  previous  row.  An  institution's  "M" 
rating  is  often  downgraded  for  reasons 
other  than  concerns  about  its  interest 
rate  risk  management  practices  (e.g., 
asset  quality  problems,  credit 
imderwriting  deficiencies,  etc.). 
Consequently,  the  ratings  that  result 
from  using  the  "M"  component  rating  as 
a  proxy  for  an  examiner's  qualitative 
assessment  of  an  institution's  risk 
management  practices  will  be  overly 
severe.  If  the  guidelines  in  Tables  1  and 
2  of  the  proposed  TB  had  actually  been 
applied,  the  proportions  of  the  industry 
receiving  each  "S"  rating  would 
probably  have  fallen  between  the 
proportions  shown  in  the  second  and 
third  rows  of  the  table.  While  broadly 
similar  to  the  "S"  ratings  actually 
assigned,  it  is  likely  they  would  have 
resulted  in  somewhat  greater  numbers 
of  3  and  4  ratings  than  were  actually 
assigned. 


After  considering  the  comments  and 
the  updated  analysis,  GTS  has  decided 
to  adopt  a  less  stringent  set  of  guidelines 
for  assessing  the  level  of  risk  (see  Table 
1  in  the  final  TB).  The  remaining  two 
rows  of  the  table  above  show  how  these 
"Final  Rating  Guidehnes"  compare  with 
the  actual  "S"  ratings  and  with  the 
"Proposed  Rating  Guidelines."  The 
reasons  for  this  change  are  as  follows. 

The  current  "S"  ratings  reflect  the 
evaluation  of  experienced  OTS 
examiners.  OTS  believes  that,  in  the 
aggregate,  its  examiners'  conclusions 
appropriately  characterize  the  current 
distribution  of  risk  and  risk 
management  practices  in  the  tiirift 
industry.  The  purpose  of  the  guidelines 
is  to  provide  examiners  with  a  common 
starting  point  for  assessing  an 
individual  institution's  sensitivity  to 
interest  rate  risk.  This,  in  turn,  should 
help  produce  more  consistent  ratings. 
While  individual  institutions'  ratings 
may  change  as  examiners  use  their 
discretion  in  applying  these  guidelines, 
OTS  believes  the  overall  distribution  of 
ratings  will  likely  remain  the  same. 

Consequently,  the  choice  between  the 
two  sets  of  rating  guidelines  was  based 
on  two  factors.  First,  during  the  last 
examination  cycle,  the  Final  Rating 
Guidelines  would  have  produced  more 
1  ratings  than  the  Proposed  Rating 
Guidelines,  but  would  have  produced 
fewer  3  ratings.  A  high  proportion  of  1 
ratings  might  raise  ratings  expectations 
of  some  institutions  that  may  be 
unfounded  because  of  examiner 
concerns  with  risk  management 
practices,  but  this  disparity  is  not  a 
major  flaw  in  the  guidelines.  Whether 
the  "S"  component  rating  turns  out  to 
be  a  1  or  2  rarely  has  a  significant  effect 
on  the  outcome  of  the  overall 
examination. 

The  second  factor,  the  difference  in 
the  3  ratings  assigned  under  the  two  sets 
of  rating  guidelines,  has  a  greater 
potential  to  substantively  affect  an 
institution  because  it  heightens  the 
possibility  that  a  composite  rating  of  3 
or  worse  may  be  assigned.  Absent  any 
consideration  of  the  institution's  risk 
management  practices,  the  Proposed 
Rating  Guidelines  would  have  resulted 
in  about  15%  of  OTS  thrifts  receiving 
ratings  of  3  or  worse.  In  fact,  only  about 
11%  of  thrifts  received  ratings  of  3  or 
worse.  This  suggests  that  the  Proposed 
Rating  Guidelines  might  be  too  harsh, 
particularly  when  qualitative 
assessments  are  factored  in.  The  Final 
Rating  Guidelines  would,  by 
themselves,  have  assigned  ratings  of  3  or 
worse  to  only  about  7%  of  institutions. 
With  the  effects  of  the  qualitative 
assessments  factored  in,  that  proportion 
might  well  have  increased,  but  it  likely 


would  have  been  closer  to  the 
proportion  of  3s  and  4s  actually 
assigned  (11%)  than  would  have  been 
the  case  under  the  Proposed  Rating 
Guidelines.  On  that  basis,  the  Final 
Rating  Guidelines  are  preferable. 

2.  Legal  Status  of  TB  13a  and  Interest 
Rate  Risk  Capital  Component 
Regulation 

OTS  received  comments  regarding  the 
legal  status  of  Thrift  Bulletin  13a  and 
the  future  of  the  interest  rate  risk 
contponent  of  the  risk  based  capital 
requirement.  OTS  has  addressed  these 
issues  in  its  final  rule  on  financial 
derivatives,  published  elsewhere  in 
today's  issue  of  the  Federal  Register. 

3.  Comments  Pertaining  to  Specific 
Parts  of  Proposed  TB  13a 

a.  Limits  on  Change  in  NPV 

One  commenter  criticized  the  two 
exhibits  in  Part  II.  A.  1  of  the  proposed 
TB.  These  exhibits  illustrated  the 
interest  rate  risk  limits  a  board  of 
directors  might  establish.  The 
commenter  argued  that  the  exhibits 
were  unreaiistically  conservative  and 
should  be  revised  to  portray  a  more 
typical  institution.  OTS  has  decided  the 
exhibits  and  much  of  the  accompanying 
discussion  are  unnecessary.  The  final 
Bulletin  replaces  the  two  exhibits  with 
a  simple  discussion  of  how  a  board 
might  choose  to  specify  its  limits. 

b.  Prudence  of  IRR  Limits 

As  described  in  Part  II.A.3  of  the 
proposed  TB,  an  institution's  interest 
rate  risk  limits  generally  will  not  be 
considered  prudent  if  the  limits  permit 
NPV  ratios  that  would  ordinarily  be 
considered  to  be  of  "Significant  Risk"  or 
to  warrant  an  "S  '  rating  of  3  or  worse. 
Several  commenters  objected  that  this 
approach  is  too  restrictive  of  the  board's 
choices. 

GTS  has  decided  to  retain  this 
approach  for  several  reasons.  First,  it  is 
no  more  restrictive  than  the  guidelines 
contained  in  Table  1  for  assessing  the 
level  of  interest  rate  risk  (discussed 
above).  Moreover,  this  approach  is  a 
reasonable  basis  for  assessing  board 
limits  and  is  consistent  with  the 
measurement  approach  used  throughout 
the  TB.  If  the  board  permits  a  level  of 
risk  that  would  ordinarily  be  considered 
"Significant"  based  on  OTS's  rating 
guidelines,  it  would  be  inconsistent  for 
OTS  to  consider  those  limits  to  be 
sufficiently  conservative.  The  final  TB, 
however,  emphasizes  that  this 
evaluation  is  not  a  simple  pass-or-fail 
judgment,  and,  moreover,  that  it  is  just 
one  factor  in  the  examiner's  qualitative 
assessment. 
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c.  Revision  of  IRR  Limits 

Another  commenter  criticized  the 
discussion  in  Part  II.  A. 4  of  the  proposed 
TB  regarding  revisions  to  a  board's 
interest  rate  risk  limits.  The  commenter 
argued  that  this  discussion  imposed 
unnecessary  "micromanagement"  on 
the  industry.  This  section  addresses  the 
practice  of  revising  board  limits  to 
accommodate  existing  violations  of 
previously  set  hmits.  This  practice  is 
generally  inappropriate,  has  occurred 
too  frequently  at  some  institutions,  and 
may  be  indicative  of  deficiencies  in 
board  oversight.  Explicit  discussion  of 
such  practices  should  reduce  their 
incidence. 

d.  Interest  Rate  Sensitivity  of  NPV  for 
Institutions  Above  $1  Billion  in  Assets 

Under  Part  II.B.2  of  the  proposed  TB. 
institutions  with  more  than  $1  billion  in 
assets  would  be  expected  to  determine 
their  own  NPV  measures.  Several 
commenters  recommended  that  OTS, 
like  the  FFIEC,  accept  any  reasonable 
model  for  measuring  risk,  not  just  NPV 
models.  For  internal  management 
purposes,  institutions  are  free  to  use 
whatever  risk  measurement  systems 
they  find  most  useful.  However,  from  a 
regulatory  perspective,  NPV 
measurements  provide  a  valuable 
characterization  of  an  institution's 
interest  rate  risk.  NPV  provides  a 
consistent  measure  that  considers  all 
future  cash  flows  expected  to  result 
from  all  on-  and  off-balance  sheet 
financial  instruments,  while  also 
considering  embedded  options.  NPV, 
thus,  provides  the  agency  with  a 
yardstick  against  which  risk  at  any  thrift 
may  be  measured  and  compared  with 
that  of  other  institutions.  For  that 
reason,  OTS  collects  financial  data  that 
permits  it  to  calculate  NPV  for  all 
institutions  over  $300  million,  and 
many  under  that  size.  These  NPV 
estimates  are,  however,  necessarily 
based  on  generic  assumptions  regarding 
such  factors  as  prepayment  rates  and 
deposit  decay  rates.  Because  of  the 
importance  of  ensuring  the  safety  and 
soundness  of  large  institutions,  OTS 
beheves  large  institutions  should  have 
the  means  of  improving  these  regulatory 
measures  and  be  able  to  accurately 
measure  NPV  internally,  taking  into 
account  the  institution's  individual 
characteristics. 

Rather  than  expecting  institutions  to 
calculate  NPV  even  if  they  do  not  use 
it  as  a  management  tool,  one  commenter 
recommended  that  OTS  should  simply 
provide  such  institutions  with  the  OTS 
NPV  results.  However,  large  institutions 
have  already  incurred  the  cost  of 
estabhshing  an  NPV  measurement 


system  based  on  the  guidelines  in  Thrift 
Bulletin  13,  published  in  January  1989. 
As  there  will  be  some  ongoing  costs  of 
maintaining  that  system,  OTS  did 
consider  exempting  some  large 
institutions  from  internal  NPV 
modeling.  OTS  agrees  with  the  other 
FFIEC  agencies,  however,  that  large, 
sophisticated  institutions  should  be 
capable  of  measuring  the  economic 
value  of  equity  and  assessing  their 
interest  rate  sensitivity.  Accordingly, 
OTS  has  not  changed  this  guideline. 

One  commenter  argued  mat 
institution  J  with  internal  models  should 
not  have  to  file  Schedule  CMR,  which 
provides  the  financial  data  used  by  the 
OTS  Model.  OTS  believes  there  is  value 
in  collecting  such  data  and  calculating 
the  OTS  NPV  estimates  even  for 
institutions  that  also  calculate  their 
owTi.  Any  two  models  will  seldom 
produce  exactly  the  same  results 
because  of  differences  in  their 
calculation  methodologies,  factual  data 
inputs,  or  assumptions.  Hence,  the  two 
sets  of  results  may  be  used  to  provide 
a  check  on  one  another.  The  cost  of 
filing  Schedule  CMR  for  an  institution 
that  maintains  a  sophisticated 
measurement  system  of  its  own  should 
be  minimal.  Further,  this  process 
permits  the  production  of  peer  group 
comparisons,  which  provide  useful 
information  for  OTS  and  for  boards  of 
directors.  No  change  is  being  made  to 
the  CMR  filing  requirements. 

e.  Investment  Securities  and  Financial 
Derivatives 

Several  commenters  stated  that  the 
proposed  guidelines  for  investment 
securities  and  derivatives  in  Part  III  of 
the  proposed  TB  are  not  necessary,  and 
that  OTS  should  adopt  the  FFIEC  PoUcy 
Statement  without  modification.  In 
issuing  that  Statement,  OTS  and  the 
other  agencies  recognized  that  the 
guidance  contained  in  the  FFIEC  Policy 
Statement  might  not  be  sufficient  for  the 
purposes  of  each  agency.  In  fact,  the 
FFIEC  Pohcy  states  that,  "Each  agency 
may  issue  additional  guidance  to  assist 
institutions  in  the  implementation  of 
the  statement."^  This  language  provides 
the  member  agencies,  including  OTS, 
with  the  ability  to  issue  more  detailed 
guidance  on  securities  and  derivatives 
activities,  including  guidance  on  pre- 
purchase  analysis  and  stress  testing. 

While  the  FFIEC  Policy  Statement 
provides  sound  guidance  on  investment 
securities  and  end-user  derivatives 
activities,  OTS  determined  it  would  be 
desirable  to  explain  to  the  industry  how 
it  will  interpret  and  implement  the 
FFIEC  PoUcy  Statement,  particularly  in 


those  areas  where  some  additional 
clarification  or  specificity  is  needed. 
Accordingly,  OTS  has  decided  to  use  TB 
13a  to  implement  the  FFIEC  Policy 
Statement. 

f.  Analysis  and  Stress  Testing 

Several  commenters  objected  to  the 
guidance  in  Part  III.  A  of  the  proposed 
TB  addressing  pre-purchasc  analysis 
and  stress  testing  of  complex  securities 
and  financial  derivatives.  These 
commenters  also  stated  that  such 
guidance  conflicts  with,  or  is  more 
onerous  than,  the  FFIEC  Policy 
Statement.  The  commenters  also 
asserted  that  the  OTS  guidance  would 
place  OTS-supervised  institutions  at  a 
competitive  disadvantage  vis-a-vis  non- 
OTS-supervised  institutions. 

The  FFIEC  Policy  Statement  states 
that  institutions  should  conduct  a  pre- 
purchase  analysis  for  "complex 
instruments,  less  familiar  instruments, 
and  potentially  volatile  instruments."* 
(The  FFIEC  Policy  Statement  does  not 
define  the  terms  "complex 
instruments,"  "less  familiar 
instruments,"  or  "potentially  volatile 
instruments.")  The  FFIEC  Policy 
Statement  states  that: 

For  relatively  more  complex 
instruments,  less  familiar  instruments, 
and  potentially  volatile  instruments, 
institutions  should  fully  address  pre- 
purchase  analyses  in  their  policies. 
Price  sensitivity  analysis  is  an  effective 
way  to  perform  the  pre-purchase 
analysis  of  individual  instruments.  For 
example,  a  pre-purchase  analysis  should 
show  the  impact  of  an  immediate 
parallel  shift  in  the  yield  curve  of  plus 
and  minus  100,  200,  and  300  basis 
points.  Where  appropriate,  such 
analysis  should  encompass  a  wider 
range  of  scenarios,  including  non- 
parallel  changes  in  the  yield  curve.  A 
comprehensive  analysis  may  also  take 
into  account  other  relevant  factors,  such 
as  changes  in  interest  rate  volatility  and 
changes  in  credit  spreads.' 

Some  commenters  may  have 
interpreted  this  statement  to  mean  that 
a  pre-purchase  analysis  showing  the 
price  impact  of  parallel  shifts  in  the 
yield  curve  of  plus  and  minus  100,  200, 
and  300  basis  points  is  not  expected  for 
complex  securities  and  derivatives. 
OTS,  however,  disagrees  with  that 
interpretation.  Management  should 
understand  the  price  sensitivities  of 
investments  and  derivatives  prior  to 
their  acquisition.  Moreover,  the  pre- 
purchase  analysis  guidance  in  the 
proposed  TB  is  consistent  with  the 
FFIEC  Policy  Statement.  This  guidance 
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is  designed  to  foster  sound  investment 
practice  and  should  not  disadvantage 
savings  associations  vis-a-vis  other 
depository  institutions. 

Several  commenters  indicated  that  the 
proposed  guidelines  for  analyzing/ 
testing  securities  and  derivatives  are  too 
detailed  and  go  beyond  the  guidance  in 
the  FFIEC  Policy  Statement.  OTS  has 
concluded  that  the  detail  in  the 
proposed  guidelines  is  appropriate  and 
is  consistent  with  the  FFIEC  Policy 
Statement. 

One  commenter  stated  that  the 
guidelines  for  analyzing/testing 
securities  and  derivatives  should  focus 
only  on  the  plus  and  minus  200  basis 
{joint  scenarios.  There  is  considerable 
benefit  to  be  derived  from  evaluating 
potential  investment  and  derivative 
transactions  in  the  context  of  several 
alternative  scenarios.  The  advantage  of 
conducting  multiple  scenario  analysis  is 
that  decision-makers  will  consider 
environments  that  they  might  otherwise 
ignore.  Moreover,  as  showTi  in  the 
portion  of  the  FFIEC  Policy  Statement 
quoted  above.  OTS  and  the  other 
members  of  the  FFIEC  agree  that  the 
stress  testing  of  securities  and 
derivatives  should  not  be  limited  to  the 
plus  and  minus  200  basis  point  rate 
scenario. 

g.  Limitation  on  Transactions  Involving 
Derivatives  and  Complex  Securities 
With  High  Price  Sensitivity 

A  number  of  commenters  criticized 
Part  m.A.3  of  the  proposed  TB  on 
transactions  involving  derivatives  and 
complex  securities  with  high  price 
sensitivity.  Under  the  proposal,  an 
institution  should  not  engage  in  a  "risk 
increasing  transaction"  involving 
derivatives  or  complex  securities  with 
high  price  sensitivity  if  the  transaction 
would  cause  the  institution'sPost-shock 
NPV  Ratio  to  fall  below  6  percent.. 

One  commenter  stated  that  the  6 
percent  threshold  is  not  needed  because 
guidelines  calling  for  self-imposed  risk 
limits  will  serve  the  purpose  of 
constraining  excessive  risk  taking. 
Another  commenter  noted  that  the  6 
percent  threshold  is  problematic 
because  some  hedging  transactions  may 
reduce  risk  in  some — but  not  all — 
interest  rate  scenarios.  One  commenter 
noted  that  the  threshold  may  discourage 
transactions  where  the  incremental 
increase  in  risk  may  be  insignificant. 
Another  commenter  noted  that  the 
proposed  6  percent  limitation  is  more 
onerous  that  the  former  FFIEC  "high- 
risk  test,"  which  was  recently 
eliminated. 

Upon  reconsideration,  OTS  has 
concluded  that  the  proposed  6  percent 
threshold  may  be  too  restrictive. 


particularly  in  light  of  the  other 
safeguards  in  the  TB.  For  example, 
board-approved  interest  rate  risk  limits 
should  discourage  institutions  from 
engaging  in  risk-increasing  transactions 
that  would  cause  their  institution's  Post- 
shock  NPV  Ratio  to  fall  to  a  low  level. 
Moreover,  if  an  institution  intends  to 
use  derivatives  or  complex  securities 
with  high  price  sensitivity  for  purposes 
other  than  reducing  market  risk,  it 
should  obtain  the  prior  approval  of  its 
board  of  directors.  In  addition,  the 
examiner  guidance  for  assigning  "S" 
ratings  should  discourage  institutions 
with  relatively  low  Post-shock  NPV 
Ratios  from  using  such  instruments  for 
non-risk-reducing  purposes. 
Accordingly,  OTS  is  lowering  the  6 
percent  threshold  to  4  percent  in  the 
final  Thrift  Bulletin  13a.  Under  the 
guidelines  for  the  "S"  rating, 
institutions  with  less  than  a  4  percent 
Post-shock  NPV  Ratio  will  typically 
receive  adverse  ratings  unless  they  have 
very  low  interest  rate  sensitivity.  In 
general,  the  use  of  financial  derivatives 
or  complex  securities  with  high  price 
sensitivity  should  be  limited  to 
transactions  that  lower  an  institution's 
interest  rate  risk. 

h.  Significant  Transactions 

Several  commenters  objected  to 
guidance,  in  Part  III.A.l  of  the  proposed 
TB,  that  institutions  should  conduct  a 
pre-purchase  portfolio  sensitivity 
analysis  for  any  "significant 
transaction"  involving  securities  or 
financial  derivatives.  Under  the 
proposed  guidelines,  a  significant 
transaction  is  defined  as  any  transaction 
that  might  reasonably  be  expected  to 
increase  an  institution's  Sensitivity 
Measure  by  more  than  25  basis  points. 
The  definition  of  a  "significant 
transaction,"  was  intended  to  provide  a 
wide  "safe  harbor"  for  savings 
associations  by  limiting  the  number  of 
transactions  subject  to  the  incremental 
portfolio  analysis.  Very  few  transactions 
are  likely  to  be  large  enough  to  meet  the 
25  basis  point  test. 

Several  commenters  noted  that  by 
defining  a  "significant  transaction"  in 
quSititative  terms,  OTS  might 
encourage  institutions  to  circumvent  the 
guidance  for  pre-purchase  analysis  by 
entering  into  a  series  of  smaller 
transactions.  One  commenter  noted  that 
the  FFIEC  Policy  Statement  is  silent  on 
what  is  a  significant  transaction  and 
indicated  that  the  definition  should  be 
left  to  management.  The  FFIEC  Policy 
states,  "When  the  incremental  effect  of 
an  investment  position  is  likely  to  have 
a  significant  effect  on  the  risk  profile  of 
the  institution,  it  is  a  sound  practice  to 
analyze  the  effect  of  such  a  position  on 


the  overall  financial  condition  of  the 
institution."  '°  Another  commenter 
suggested  that  the  definition  of 
"significant"  transaction  should  vary 
depending  on  an  institution's  financial 
condition  and  management 
sophistication. 

Although  some  institutions  might 
ent^r  into  smaller  transactions  to  avoid 
the  proposed  guidance  on  incremental 
portfolio  analysis,  institutions  would 
have  little  to  gain  by  doing  so.  It  is 
clearly  in  an  institution's  self-interest  to 
understand  how  significant  transactions 
might  alter  its  overall  interest  rate 
sensitivity.  Moreover,  while  few 
transactions  meet  the  proposed  25  basis 
point  threshold,  the  analysis  called  for 
by  ihe  guidelines  should  not  be  a 
burden  to  well-run  institutions  that 
have  adequate  risk  monitoring  systems 
in  place. 

The  suggestion  that  the  definition  of 
"significant"  should  vary  with  the 
financial  condition  and  management 
sophistication  of  the  institution  is 
reasonable  and  is  consistent  with  OTS's 
risk-based  approach  to  supervision.  In 
this  instance,  however,  OTS  believes 
that  it  is  more  beneficial  to  provide 
certeinty  by  adopting  a  simple  rule  of 
thumb  under  which  incremental 
portfolio  analyses  would  be  expected 
only  relatively  infrequently. 
Accordingly,  OTS  has  decided  to  retain 
the  25  basis  point  threshold  for  defining 
a  significant  transaction. 

i.  Definition  of  Complex  Securities 

Several  commenters  criticized  the 
proposed  definition  of  a  "complex 
security"  in  Part  III.A  of  the  proposed 
TB.  Several  commenters  also  noted  that 
identifying  selected  types  of  complex 
securities  for  special  analysis  is 
inconsistent  with  the  FFIEC  Policy 
Statement,  which  did  not  define  the 
term.  A  few  respondents  argued  that  the 
term  should  be  left  undefined,  fearing 
that  an  explicit  definition  would 
discourage  thrifts  from  buying  complex 
securities  because  such  securities  might 
be  viewed  negatively  by  examiners. 

OTS  and  the  other  members  of  the 
FFIEC  agree  that  "complex  securities" 
require  more  analysis  than  non-complex 
securities.  The  FFIEC  Policy  states:  "For 
relatively  more  complex  instruments, 
less  familiar  instruments,  and 
potentially  volatile  instruments, 
institutions  should  fully  address  pre- 
purchase  analysis  in  their  policies."  " 
OTS  recognizes  that  the  proposed 
definition  of  a  "complex  security"  is 
impjecise.  Nevertheless,  we  believe  the 
definition  will  provide  guidance  and 
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will  avoid — or  at  least  reduce — 
disagreements  between  examiners  and 
thrift  management. 

Some  commenters  thought  that  the 
proposed  definition  of  a  "complex 
security"  was  overly  broad.  Others 
noted  that  the  proposed  definition 
included  securities  that  few  would 
consider  to  be  truly  complex  and 
excluded  others — such  as  mortgage- 
pass-through-securities — that  are 
actually  highly  complex.  As  defined  in 
proposed  TB  13a,  the  term  "complex 
security"  includes  any  collateralized 
mortgage  obligation,  real  estate  mortgage 
conduit,  callable  mortgage-pass  through 
security,  stripped-mortgage-backed- 
security,  structured  note,  and  any 
security  not  meeting  the  definition  of  an 
"exempt  security."  An  "exempt 
security"  includes:  (1)  standard 
mortgage-pass-through  securities,  (2) 
non-callable,  fixed  rate  securities,  and 
(3)  non-callable  floating  rate  securities 
whose  interest  rate  is  (a)  not  leveraged 
(i.e.,  not  based  on  a  multiple  of  the 
index),  and  (b)  at  least  400  basis  points 
from  the  lifetime  rate  cap  at  the  time  of 
purchase. 

While  OTS  recognizes  that  the 
proposed  definition  is  imperfect  and 
that  certain  securities  that  would  be 
classified  as  "complex"  under  the 
proposed  definition,  such  as  "plain 
vanilla"  CMO  tranches,  are  viewed  as 
non-complex  securities  by  some  market 
participants,  OTS  doubts  that  attempts 
to  develop  a  highly  refined  definition  of 
a  complex  security  would  be  well 
received.  Accordingly,  OTS  has  decided 
to  leave  the  proposed  definition  of  a 
complex  security  substantially  intact. 
However,  OTS  is  simplifying  the 
definition  of  an  "exempt  security." 
Under  the  modified  definition,  an 
"exempt  security"  includes  non- 
callable,  "plain  vanilla"  instruments  of 
the  following  types:  (1)  mortgage-pass- 
through  securities,  (2)  fixed-rate 
securities,  and  (3)  floating  rate 
securities. 

j.  Overemphasis  on  Price  Sensitivity 

One  respondent  suggested  that  the 
guidelines  for  pre-purchase  analysis  in 
the  proposed  TB  should  focus  on 
earnings  sensitivity  and  total  return 
analysis,  not  just  on  price  sensitivity. 
OTS  agrees  that  institutions  should  not 
focus  on  price  sensitivity  to  the 
exclusion  of  other  relevant 
considerations.  Accordingly,  the  final 
Bulletin  has  been  modified  to  stress  the 
importance  of  taking  other  factors,  such 
as  total  return,  into  account  in 
conducting  pre-purchase  analysis. 


k.  Use  of  Dealer/Issuer  Information 

One  commenter  suggested  that  Part 
III.A.l  of  the  proposed  TB  be  modified 
to  permit  the  use  of  dealer/issuer 
information  in  conducting  pre-purchase 
analysis.  The  FFIEC  Policy  states  that 
institutions  should  conduct  their  own 
in-house  pre-acquisition  analysis,  or  to 
the  extent  possible,  make  use  of  specific 
third  party  analyses  that  are 
independent  of  the  seller  or 
counterparty.  Similarly,  the  proposed 
TB  states  that  an  institution  may  rely  on 
an  analysis  conducted  by  an 
independent  third  party  (i.e.,  someone 
other  than  the  seller  or  counterparty), 
provided  management  understands  the 
analysis  and  its  key  assumptions. 
Nothing  in  the  FFIEC  Policy  or  TB  13a 
prohibits  an  institution  from  using 
information  provided  by  a  dealer  or 
issuer;  however,  both  caution  against 
relying  solely  on  dealer/issuer  generated 
analysis  for  pre-purchase  analysis. 

1.  Assessing  the  Level  of  Interest  Rate 
Risk 

Several  commenters  objected  to  the 
guidelines  for  determining  the  level  of 
interest  rate  risk,  in  Part  IV.A  of  the 
proposed  TB.  Commenters  argued  that 
NPV  is  a  liquidation  model  that  is  not 
relevant  for  a  going  concern.  As  defined 
in  the  proposed  TB,  NPV  does  not 
attempt  to  account  for  the  effects  of  all 
future  actions  by  an  institution  {e.g., 
reinvestment  decisions,  business 
growth,  strategy  changes,  etc.).  As  such, 
it  may  technically  be  considered  a 
liquidation  analysis,  but  that  does  not 
diminish  its  relevance  for  "going 
concerns."  Mutual  funds  are  going 
concerns,  yet  their  net  asset  value  is 
clearly  of  interest  to  shareholders. 
Borrowers  may  be  viewed  as  going 
concerns,  yet  their  net  worth  is  of 
interest  to  lenders.  A  depository 
institution's  NPV  represents  the  major 
part  of  its  total  economic  value  and  is, 
therefore,  of  concern  to  both 
shareholders  and  regulators. 
Furthermore,  the  value  of  existing 
holdings  is  subject  to  less  uncertainty 
than  other  components  of  an 
institution's  economic  value,  such  as 
the  net  value  of  possible  future 
business,  the  measurement  of  which 
relies  on  a  host  of  assumptions  beyond 
those  necessary  to  calculate  NPV. 

Many  commenters  argued  that  the 
proposed  guidelines  relied  too  heavily 
on  the  OTS  Model.  Most  institutions  do 
not  have  a  means  of  calculating  NPV 
internally.  For  those  that  do,  the  TB 
permits  examiners  to  use  internal 
results  in  lieu  of  the  results  of  the  OTS 
Model.  The  degree  of  reliance  the 
examiner  will  place  on  the  institution's 


model  is  a  matter  of  judgment.  It  will 
depend  on  many  factors,  including  the 
perceived  quality  of  the  institution's 
model,  the  quality  of  the  data  and 
assumptions  used  to  drive  it,  and  how 
well  the  examiner  believes  the  OTS 
Model  fits  the  circumstances  at  the 
institution.  If  an  institution  has  no 
internal  model,  or  uses  an  unacceptable 
method  of  calculation,  OTS  will  place 
primary  reliance  on  the  OTS  Model  to 
measure  interest  rate  risk.  This  is 
appropriate  because  it  provides 
examiners  with  a  means  of  assessing  the 
level  of  IRR  of  all  institutions  using  a 
single,  objective,  standard  of  measure. 

A  number  of  commenters  argued  that 
the  proposed  guidelines  are  too  focused 
on  NPV,  rather  than  on  earnings. 
Though  the  proposed  TB  encourages 
institutions  to  have  a  means  of 
calculating  the  interest  rate  sensitivity 
of  their  projected  earnings,  NPV 
provides  a  superior  measure  for 
regulatory  purposes.  NPV  sensitivity 
considers  all  projected  cash  flows  from 
all  financial  instruments  and  contracts 
to  which  an  institution  is  currently  a 
party.  Earnings  measures  do  not  take 
adequate  account  of  the  significant 
customer  options  that  are  often 
embedded  in  financial  instruments. 
Earnings  measures  also  typically  are 
relatively  short-term  in  nature — most 
often  just  1  to  3  years  of  future  earnings 
are  projected.  Earnings  measures  may, 
thus,  ignore  net  cash  flows  farther  in  the 
future,  where  serious  earnings  shortfalls 
might  occur. 

Many  commenters  argued  that  the 
proposed  guidelines  place  too  much 
emphasis  on  capital,  which  is  already 
separately  evaluated  by  examiners.  As 
discussed  above,  the  TB  relies  strongly 
on  the  concept  that  institutions  with   - 
higher  levels  of  economic  capital  should 
have  greater  freedom  to  engage  in  risk- 
taking.  Thus,  for  a  given  amount  of 
interest  rate  risk — as  indicated  by  the 
Sensitivity  Measure — institutions  with 
higher  Post-shock  NPV  Ratios  receive 
better  "S"  component  ratings  under  the 
guidelines  in  Table  1.  The  fact  that 
examiners  also  assign  a  capital 
adequacy  (i.e.,  "C"]  component  rating  to 
the  institution  does  not  change  the 
validity  of  this  approach  to  gauging  the 
level  of  risk.  If  capital  appears  to  be 
"double  counted"  by  this  approach,  it  is 
only  because  capital  adequacy — the 
ability  to  absorb  potential  losses — is 
central  to  evaluating  an  institution's 
safety  and  soundness.  Moreover,  this 
approach  is  consistent  with  the 
language  of  the  interagency  Uniform 
Financial  Institutions  Rating  System  for 
the  "S"  rating.  For  example,  the 
description  of  the  2  rating  says  in  part: 
"The  level  of  earnings  and  capital 
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provide  adequate  support  for  the  degree 
of  market  risk  taken  by  the  institution 
(emphasis  added]."  '^ 

Several  commenters  argued  that  the 
proposed  guidelines  for  the  level  of  IRR 
should  not  focus  on  the  level  of  the  NPV 
Ratio,  but  rather  only  on  its  sensitivity. 
As  explained  above,  the  Uniform 
Financial  Institutions  Rating  System 
explicitly  incorporates  consideration  of 
capitalization  into  the  assessment  of  the 
"S"  component  rating.  It  would  be 
unfair  and  largely  counterproductive  to 
good  management  to  assign  the  "S" 
rating  on  the  basis  of  the  Sensitivity 
Measure  alone,  as  suggested  in  this 
comment. 

Consider,  for  example,  two 
institutions.  The  first  has  a  Post-shock 
NPV  Ratio  of  1%  and  the  second  has  a 
Post-shock  NPV  Ratio  of  15%.  Both 
have  Sensitivity  Measures  of  300  basis 
points,  indicating  that  their  Post-shock 
NPV  Ratios  are  3  percentage  points 
below  their  respective  Pre-shock  Ratios. 
While  both  institutions  would  suffer  the 
same  decline  in  economic  value  in  an 
adverse  interest  rate  environment,  the 
first  institution  has  much  less  of  a  buffer 
against  that  risk  than  the  second.  In  fact, 
the  level  of  interest  rate  risk  at  the  first 
is  "high"  relative  to  its  ability  to  bear 
that  risk,  while  the  level  of  interest  rate 
risk  at  the  second  is  "minimal."  The 
proposed  rating  guidelines 
appropriately  reflect  that  difference. 

Several  commenters  argued  that  OTS 
provided  no  rationale  for  the  NPV  levels 
in  Table  1.  The  matrix  in  Table  1 
establishes  guidelines  that,  for  a  given 
level  of  the  "S"  rating,  permits 
institutions  with  a  greater  ability  to 
absorb  potential  losses  to  take  more 
interest  rate  risk.  The  guidelines  also 
broadly  reflect  the  component  ratings 
actually  assigned  by  examiners  in  the 
piast. 

Under  OTS's  New  Directions  Bulletin 
95-10,  institutions  with  Post-shock  NPV 
Ratios  below  4  percent  and  more  than 
200  b.p.  of  interest  rate  sensitivity  were 
generally  presumed  to  warrant  a 
component  rating  of  4  or  5.  Those  two 
thresholds  provided  the  initial  features 
of  the  matrix:  Post-shock  Ratios  below  4 
percent  would  be  in  the  lowest  row.  The 
line  between  "significant  risk"  and 
"high  risk"  in  that  row  would  be  a 
Sensitivity  Measure  of  200  b.p.  From 
that  starting  point,  successively  higher 
rows  in  the  matrix  were  defined  as 
corresponding  to  better  levels  of  the  "S" 
rating.  Thresholds  were  chosen  to 
approximate  the  proportionate 
distributions  of  actual  ratings.  (As 
discussed  earlier,  in  the  final  TB  some 
thresholds  have  been  modified.) 
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In  recognition  of  the  practical  limits 
on  an  institution's  ability  to  reduce  risk, 
the  leftmost  column  of  Table  1 
(Sensitivity  Measure  between  0-100 
b.p.)  was  established  so  that  institutions 
with  very  low  Post-shock  Ratios  but 
lower  than  average  Sensitivity  Measures 
would  not  be  adversely  rated.  Such 
institutions  may  have  capital  adequacy 
problems,  but  are  not  considered 
interest  rate  risk  problems. 

Several. commenters  argued  that  the 
ratings  guidelines  should  not  be  based 
on  today's  extremely  healthy  industry 
statistics.  The  economic  environment 
for  the  past  several  years  has  been 
highly  conducive  to  producing  healthy, 
very  well-capitalized  thrift  institutions. 
It  is  possible  that  OTS  may  revise  the 
guidelines  in  the  future  should 
circumstances  change.  As  discussed 
earlier,  the  guidelines  in  the  final  TB  are 
somewhat  less  stringent  than  the 
proposed  guidelines  and  may,  thus, 
mitigate  this  criticism. 

Several  commenters  suggested 
alternative  matrices  for  the  guidelines 
for  the  level  of  risk  in  Table  1. 

One  commenter  proposed 
determining  the  level  of  risk  by 
comparing  an  institution's  Sensitivity 
Measure  with  qualitative  factors,  such 
as  planned  corrective  actions  to  be  taken 
if  rates  move  adversely.  This  proposal, 
however,  would  be  highly  speculative 
and  not  take  into  account  the  Post-shock 
NPV  Ratio,  which  is  critical  in  assessing 
an  institution's  ability  to  bear  risk. 

Another  commenter  objected  to  the 
guidelines  in  Table  1  because  the 
guidelines  suggest  that  an  institution 
with  a  Post-shock  NPV  Ratio  of  11.99% 
and  an  interest  rate  Sensitivity  Measure 
of  401  b.p.  poses  "significant  risk" 
while  an  institution  with  2%  and  99 
b.p.  poses  only  "moderate  risk."  The 
commenter  is  correct  in  arguing  that  the 
former  institution  is  better  suited  to 
absorb  the  risk  than  the  latter. 
Institutions  in  the  lower  left  cell  of  the 
matrix  are,  however,  special  cases. 
Institutions  in  that  cell  have  low  NPV 
ratios  and,  thus,  little  capacity  to  absorb 
risk  of  any  kind.  There  are,  however, 
practical  limits  to  how  far  they  can 
reduce  their  level  of  interest  rate  risk. 
Thus,  if  an  institution  with  a  Post-shock 
NPV  Ratio  below  4%  has  a  Sensitivity 
Measure  of  less  than  100  b.p.  (which  is 
typically  well  below  average)  the 
guidelines  treat  it  as  having  only 
moderate  risk  (a  2  rating),  rather  than 
significant  risk  (a  3  rating). 

Another  commenter  proposed 
revising  Table  1  to  compare  the  Interest 
Rate  Sensitivity  Measure  with  the  Pre- 
shock  NPV  Ratio  (instead  of  the  Post- 
shock  NPV  Ratio  actually  used  in  the 
Table).  The  commenter  argued  that  this 


would  avoid  "double  counting"  the 
adverse  impact  of  the  rate  shock.  The 
commenter's  proposal  is  based  on  the 
premise  that  tbe  percentage  change  in     . 
NPV  is  the  relevant  measurement 
standard.  OTS  believes  that  the  amount 
of  capital  remaining  after  the  adverse 
shock  is  more  pertinent.  An  institution 
with  a  large  percentage  change  in  NPV 
that  retains  a  large  amount  of  NPV  is 
able  to  bear  that  risk  safely. 

A  fourth  commenter  proposed  that 
institutions  with  a  Post-shock  NPV 
Ratio  exceeding  6%  warrant  a  rating  of 
1,  whatever  the  Sensitivity  Measure. 
Higher  levels  of  interest  rate  sensitivity 
require  higher  Post-shock  NPV.  OTS 
does  not  believe  the  commenter's 
approach  is  sufficiently  conservative 
given  (1)  the  possibiUty  of  rapid  changes 
in  interest  rates  (not  necessarily 
immediate  shocks)  of  more  than  200 
b.p.,  (2)  the  possibihty  of  changes  in  the 
shape  or  the  slope  of  the  yield  curve, 
and  (3)  inaccuracies  in  measuring  risk. 

m.  Examiner  Use  of  Guidelines  on  Level 
of  Risk 

One  commenter  recommended  that 
the  guidelines  in  Table  1,  of  Part  IV.A.3 
of  the  proposed  TB,  should  focus  on 
more  than  one  time  period.  Explicit 
procedures  for  analysis  of  multiple  time 
periods  would  complicate  the 
guidelines  and  would  add  to  the 
unfounded  perception  that  OTS  is 
attempting  to  micromanage  the 
examination  process.  The  proposed  TB 
stated  that  examiners  should  take  into 
consideration  any  relevant  trends  in  an 
institution's  interest  rate  risk. 
Additional  guidance  is  not  necessary. 

One  commenter  recommended  that 
OTS  should  warn  its  examiners  that  the 
NPV  levels  in  the  guidelines  are  "for 
discussion  purposes  and  not  standards 
for  assessing  risk."  The  proposed 
guidelines  are  exactly  that:  guidelines. 
The  proposed  guidelines  establish  a 
common  set  of  criteria  for  translating 
quantitative  risk  estimates  into  the 
categories  described  in  the  ratings 
descriptions  {i.e.,  "minimal  risk", 
"moderate  risk",  etc.).  Rather  than 
relying  on  hundreds  of  examiners  to 
invent  their  owti  standards 
independently  and  hoping  that  those 
standards  wrill  be  consistent  with  one 
another,  the  guidelines  provide  a 
common  starting  point  for  examiners. 
They  are  only  starting  points  because 
examiners  must  consider  many  complex 
facts,  both  quantitative  and  qualitative, 
in  their  evaluation  of  the  institution's 
risk  level  and  in  assigning  the  rating. 

Several  commenters  opined  that 
examiners  will  not  deviate  ft-om  the 
guidelines.  The  final  version  of  the  TB 
emphasizes  that  the  guidelines  are  only 
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a  starting  point  in  an  examiner's 
assessment  of  the  "S"  rating.  For 
example.  New  Directions  Bulletin  95- 
10,  a  precursor  to  the  proposed  TB, 
stated  that,  "Institutions  with  a  (Post- 
shock  NPV]  Ratio  below  4%  and  a 
Sensitivity  Measure  over  200  basis 
points  will  ordinarily  receive  a  4  or  5 
rating  for  the  "L"  component  (rating)." 
Yet,  examiners  did  not  assign  ratings  of 
4  or  5  to  all  institutions  that  fit  this 
description. 

n.  Calculation  of  NPV  Ratios 

Several  commenters  discussed  the 
calculation  of  NPV  and  the  NPV  Ratio. 
Two  argued  that  the  NPV  Ratio  should 
be  redefined  so  that  "deposit 
intangibles"  [i.e.,  the  difference  between 
the  face  value  of  deposits  and  their 
economic  value)  are  not  treated  as 
assets.  OTS  initially  presented  deposit 
intangibles  as  assets  on  the  Interest  Rate 
Risk  Exposure  Report  to  resemble  the 
presentation  of  core  deposit  intangibles 
on  the  balance  sheet  under  GAAP. 
Commenters,  however,  pointed  out  that 
treating  deposit  intangibles  as  assets 
depresses  NPV  ratios.  For  example,  the 
NPV  ratio  of  the  average  institution  in 
December  1997  would  have  been  10 
basis  points  higher  in  the  base  case 
(10.34  vs.  10.24  percent)  and  19  basis 
points  higher  (8.96  vs.  8.77  percent)  in 
the  +200  b.p.  rate  shock  scenario,  if  the 
deposit  intangibles  had  been  presented 
as  contra-liabilities  or  if  deposits  had 
simply  been  shown  at  their  present 
values.  Removing  the  deposit 
intangibles  from  the  asset  side  would 
also  be  more  logically  consistent  with 
the  purpose  of  the  NPV  ratio,  which  is 
to  relate  an  institution's  NPV  to  the  size 
of  the  institution.  An  institution  does 
not  actually  grow  if  it  replaces  a  $100 
borrowing  with  $100  of  retail  accounts, 
yet  because  the  latter  type  of  liability 
contributes  to  the  deposit  intangible,  the 
denominator  of  the  NPV  ratio  increases. 

Accordingly,  OTS  will  study  whether 
it  should  to  move  deposit  intangibles  to 
the  liability  side  of  the  Interest  Rate  Risk 
Exposure  Report  by  reporting  deposits 
at  their  present  value.  Though  NPV 
ratios  would  generally  rise  as  a  result  of 
this  format  change,  the  amount  of  the 
change  is  so  small  that  OTS  would  not 
modify  the  guidelines  in  Table  1  to 
compensate  for  it.  There  are  many  data 
processing  considerations  involved  in 
making  such  a  change,  however.  The 
small  amount  of  improvement  in  the 
NPV  ratios  may  not  warrant  the  cost  and 
potential  confusion  the  change  would 
entail. 

One  commenter  urged  OTS  to  solve 
the  analytical  problems  involved  in 
estimating  core  deposit  value  sensitivity 
before  finalizing  the  proposed  TB. 


Refining  the  OTS  Model  is  an  ongoing 
activity.  Among  other  issues,  OTS  is 
working  on  updating  its  modeling  of 
core  deposits.  Examiners  are  currently 
using  the  results  of  the  OTS  Model 
during  their  safety  and  soundness 
examinations.  There  is  no  reason  to  wait 
for  all  revisions  to  be  completed  before 
finalizing  the  TB.  While  the  OTS  Model 
does  not  yet  fully  customize  its 
treatment  of  core  deposit  behavior  to 
individual  institutions,  a  degree  of 
customization  is  performed  for 
institutions  that  report  several  items  of 
additional  optional  information  (on 
Schedule  CMR,  lines  659  through  661). 
Yet,  relatively  few  institutions  avail 
themselves  of  that  opportunity. 

Another  commenter  argued  that  by 
valuing  purchased  goodwill  as  zero  in 
the  calculation  of  NPV,  OTS 
disadvantages  institutions  that  have 
been  involved  in  mergers  using 
purchase  accounting.  OTS  disagrees 
with  that  criticism. 

NPV  is  defined  as  the  economic  value 
of  an  institution's  existing  assets,  less 
the  economic  value  of  its  existing 
liabilities,  plus  the  net  economic  value 
of  any  existing  off-balance  sheet 
contracts.  In  other  words.  NPV  is  the  net 
economic  value  of  an  institution's 
portfolio  of  identifiable  assets  and 
liabilities.  If  two  institutions  merge,  the 
NPV  of  the  resulting  entity  will  consist 
of  the  combined  net  economic  value  of 
the  two  portfolios,  or  more  simply,  the 
combined  NPV  will  be  the  sum  of  the 
individual  NPVs.  The  value  of  the  two 
portfolios  will  not  change  merely 
because  the  institutions  have  merged. 
Yet,  that  is  exactly  what  would  occur  if 
goodwill  were  included  as  a  component 
of  the  combined  institution's  NPV;  the 
resuhing  NPV  would  be  larger  than  the 
sum  of  the  two  constituent  NPVs.  The 
source  of  the  confusion  is  that  the 
commenter  is  attempting  to  measure 
more  than  just  the  value  of  the  portfolio. 

Goodwill  is  defined  as  the  amount  by 
which  the  purchase  price  of  an  acquired 
entity  exceeds  the  net  fair  value  of  its 
identifiable  assets,  liabiUties,  and  off- 
balance  sheet  financial  instruments. 
Thus,  by  definition,  goodwill  represents 
value  over  and  above  the  net  economic 
value  of  the  acquired  institution's 
portfolio  of  identifiable  assets  and 
liabilities.  As  a  practical  matter, 
goodwill  reflects  the  buyer's  (and 
seller's)  assessment  of  the  economic 
value  of  unidentifiable  intangibles  (such 
as  a  well-trained  staff,  a  good  franchise 
from  which  to  conduct  future  business, 
etc.)  at  the  acquired  institution.  All 
institutions,  not  just  those  involved  in 
acquisitions,  possess  unidentifiable 
intangibles  that  may  be  expected  to  have 
economic  value.  Unfortunately,  the 


economic  value  of  such  intangibles  is 
extremely  difficult  to  quantify,  and 
determining  how  their  economic  value 
will  change  under  different  interest  rate 
scenarios  makes  the  task  even  more 
difficult.  For  those  reasons,  OTS  limits 
itself  to  estimating  the  interest  rate  risk 
inherent  in  institutions'  portfolios  of 
identifiable  financial  and  non-financial 
assets  and  liabilities.  It  is  not  that  a 
broader  measure  is  undesirable,  but 
simply  that  such  a  measure  is 
impractical  as  a  regulatory  measure  of 
risk. 

Several  institutions  commented  that 
the  OTS  Model  does  not  accurately 
reflect  every  institution's  circumstances, 
and  that  ratings  based  on  those  results 
are  unfair.  The  OTS  Model  does  rely  on 
many  generic,  industry-wide 
assumptions  and  circumstances  at 
individual  institutions  may  differ  from 
these  assumptions.  There  will  often  be 
offsetting  errors  so  that  the  "bottom 
line"  result  will  still  be  reasonable  for 
such  an  institution,  but  it  is  certainly 
possible  that  the  OTS  Model  might 
materially  over-or  understate  the  level 
of  risk  at  an  institution.  There  are, 
however,  two  defenses  against  an  unfair 
rating.  The  first  is  the  judgment  of  the 
examiner.  The  second  defense  is  the 
institution  itself.  The  guidelines 
explicitly  permit  the  use  of  institutions' 
internal  results  in  assessing  the  level  of 
risk  in  situations  where  the  OTS  Model 
is  demonstrably  incorrect. 

o.  Assessing  the  Quality  of  Risk 
Management 

One  commenter  recommended  that  in 
assessing  the  quality  of  risk 
management  practices  at  an  institution, 
discussed  in  Part  IV.B  of  the  proposed 
TB,  examiners  should  consider  the 
institution's  historical  earnings  results. 
Examiners  may  well  consider  an 
institution's  historical  earnings  stability 
in  judging  the  quality  of  its  risk 
management  practices.  All  factors  that 
an  examiner  considers  relevant  may 
bear  on  his  or  her  assessment. 

p.  Combining  Assessments  of  the  Level 
of  Risk  and  Risk  Management  Practices 

A  number  of  commenters  stated  that 
the  guidelines  in  Table  2,  of  Part  IV. C 
of  the  proposed  TB,  place  too  much 
weight  on  quantitative  factors  and 
insufficient  weight  on  qualitative  ones 
{i.e.,  good  risk  management  should  be 
able  to  offset  a  higher  level  of  risk).  The 
proposed  guidelines  shown  in  Table  2 
represent  an  accurate  implementation  of 
the  interagency  CAMELS  rating  system. 
Moreover,  the  proposition  that  good  risk 
management  can  fully  offset  higher 
levels  of  risk  is  questionable.  The 
interest  rate  sensitivity  of  NPV  is  a 
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measure  of  the  amount  of  risk 
embedded  in  the  current  portfolio. 
There  is  little  evidence  that  managers 
can  successfully  anticipate  the 
magnitude  or  direction  of  movements  in 
interest  rates.  While  skillful 
management  may  be  able  to  alter  an 
institution's  risk  level  quickly  in 
response  to  changes  in  market 
conditions,  it  is  not  certain  that 
management  will  actually  take  any 
action  in  such  an  eventuality.  For 
example,  during  the  interest  rate  shock 
that  occurred  in  1994,  few  institutions 
responded  with  swift  portfolio 
restructuring. 

Practically  speaking,  however,  both 
the  assessment  of  risk  management 
practices  and  the  assignment  of  the  S 
component  rating  are  currently — and 
will  remain — inexact  processes  that  are 
heavily  dependent  on  examiner 
judgment.  Strong  risk  management 
practices  cannot  help  but  influence 
examiners  to  be  inclined  favorably 
toward  the  institution  in  assigning  the 
"S"  component  rating.  Accordingly,  no 
change  is  being  made  to  the  guidelines 
in  Table  2  of  the  proposal. 

The  final  Thrift  Bulletin  is  set  forth 
below. 

Thrift  Bulletin  13a:  Management  of 
Interest  Rate  Risk,  Investment 
Securities,  and  Derivatives  Activities 

Summary:  This  Thrift  Bulletin 
provides  guidance  to  management  and 
boards  of  directors  of  thrift  institutions 
on  the  management  of  interest  rate  risk, 
including  the  management  of 
investment  and  derivatives  activities.  In 
addition,  it  describes  the  framework 
examiners  will  use  in  assigning  the 
"Sensitivity  to  Market  Risk"  (or  "S") 
component  rating. 

Thrift  Bulletin  13a  replaces  Thrift 
Bulletins  13,  13-1,  13-2,  52,  52-1,  and 
65,  and  New  Directions  Bulletin  95-10. 

Contents 

Part  I:  Background 
A.  Definition  and  Sources  of  Interest  Rate 

Risk 
Part  II:  OTS  Minimum  Guidelines  Regarding 

Interest  Rate  Risk 

A.  Interest  Rate  Risk  Limits 

B.  Systems  for  Measuring  Interest  Rate  Risk 
Part  III:  Investment  Securities  and  Financial 
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!  A.  Analysis  and  Stress  Testing 
I B.  Record-Keeping 

C.  Supervisory  Assessment  of  Investment 
and  Derivatives  Activities 

Part  IV:  Guidelines  for  the  "Sensitivity  to 
Market  Risk"  Component  Rating 
A.  Assessing  the  Level  of  Interest  Rate  Risk 
,B.  Assessing  the  Quality  of  Risk 
Management 

C.  Combining  Assessments  of  the  Level  of 
Risk  and  Risk  Management  Practices 

D.  Examiner  Judgment 


Part  V:  Supervisory  Action 

Appendix  A:  Evaluating  Prudence  of  Interest 

Rate  Risk  Limits 
Appendix  B:  Sound  Practices  for  Market  Risk 

Management 
Appendix  C:  Excerpt  from  Interagency 

Uniform  Financial  Institutions  Rating 

System 
Apjjendix  D:  Glossary 

Part  I:  Background 

An  effective  interest  rate  risk  (IRR) 
management  process  that  maintains 
interest  rate  risk  within  prudent  levels 
is  important  for  the  safety  and 
soundness  of  any  financial  institution. 
This  is  especially  true  for  thrift 
institutions,  which  by  the  nature  of  their 
business,  are  particularly  prone  to  IRR. 
In  recognition  of  that  fact,  12  CFR 
563.176  requires  institutions  to 
implement  proper  IRR  management 
procedures.  In  January  1989,  OTS 
issued  Thrift  Bulletin  13  (TB  13), 
Responsibilities  of  the  Board  of 
Directors  and  Management  with  Regard 
to  Interest  Rate  Risk,  to  provide 
guidance  in  the  area  of  IRR 
management.  Since  TB  13  was  first 
issued,  a  great  deal  of  progress  has  been 
made  in  the  areas  of  IRR  measurement 
technology  and  IRR  management.  The 
present  Thrift  Bulletin,  TB  13a,  updates 
the  guidelines  contained  in  the  original 
TB  13.  It  also  provides  guidance 
implementing  the  Federal  Financial 
Institutions  Examination  Council's 
Supervisory  Policy  Statement  on 
Investment  Securities  and  End-User 
Derivative  Activities  (63  Fed.  Reg., 
20191  [1998])  and  OTS's  final  rule  on 
financial  derivatives  at  Section  563.172. 
The  following  Thrift  Bulletins  are 
hereby  rescinded: 

TB  13:  Responsibilities  of  the  Board  of 

Directors  and  Management  with  Regard 

to  Interest  Rate  Risk; 
TB  13-1:  Implementation  of  Thrift  Bulletin 

13; 
TB  13-2:  Implementation  of  Thrift  Bulletin 

13; 
TB  52:  Supervisory  Statement  of  Policy  on 

Securities  Activities; 
TB  52-1:  "Mismatched"  Floating  Rate  CMOs; 

and 
TB  65:  Structured  Notes. 

Also  rescinded  is  New  Directions 
Bulletin  95-10.  Interim  Policy  On 
Supervisory  Action  to  Address  Interest 
Rate  Risk. 

A.  Definition  and  Sources  of  Interest 
Rate  Risk 

The  term  "interest  rate  risk"  refers  to 
the  vulnerability  of  an  institution's 
financial  condition  to  movements  in 
interest  rates.  Although  interest  rate  risk 
is  a  normal  part  of  financial 
intermediation,  excessive  interest  ratt 
risk  poses  a  significant  threat  to  an 


institution's  earnings  and  capital. 
Changes  in  interest  rates  affect  an 
institution's  earnings  by  altering 
intejest-sensitive  income  and  expenses. 
Changes  in  interest  rates  also  affect  the 
underlying  value  of  an  institution's 
assets,  liabilities,  and  off-balance  sheet 
instruments  because  the  present  value 
of  future  cash  flows  (and  in  some  cases, 
the  cash  flows  themselves)  change  when 
interest  rates  change. 

Savings  associations  confront  interest 
rate  risk  from  several  sources.  These 
include  repricing  risk,  yield  curve  risk, 
basis  risk,  and  options  risk. 

\' Repricing  Risk.  The  primary  form  of 
interest  rate  risk  arises  &t)m  timing 
differences  in  the  maturity  and  repricing 
of  assets,  liabilities,  and  off-balance 
sheet  positions.  While  such  repricing 
mismatches  are  fundamental  to  the 
business,  they  can  expose  a  savings 
assdciation's  income  and  economic 
value  fluctuations  as  interest  rates  vary. 
For  example,  a  thrift  that  funded  a  long- 
term,  fixed-rate  loan  with  a  short-term 
deposit  could  face  a  decline  in  both  the 
future  income  arising  from  the  position 
and  its  economic  value  if  interest  rates 
increase.  These  declines  occur  because 
the  cash  flows  on  the  loan  are  fixed, 
while  the  interest  paid  on  the  funding 
is  variable,  and  therefore  increases  after 
the  short-term  deposit  matures. 

2.  Yield  Curve  Risk.  Repricing 
mismatches  can  also  expose  a  thrift  to 
changes  in  both  the  slope  and  shape  of 
the  yield  curve.  Yield  curve  risk  arises 
whpj[i  unexpected  shifts  of  the  yield 
curve  have  adverse  effects  on  an 
institution's  income  or  economic  value. 
For  example,  suppose  an  institution  has 
variable-rate  assets  whose  interest  rate  is 
indexed  to  the  1-year  Treasury  rate  and 
which  are  funded  by  variable-rate 
liabilities  having  the  same  repricing 
date  but  indexed  to  the  3-month 
Treasury  rate.  A  flattening  of  the  yield 
curve  will  have  an  adverse  impact  on 
the  institution's  income  and  economic 
value,  even  though  a  parallel  movement 
in  the  yield  curve  might  have  no  effect. 

3.  Basis  Risk.  Another  source  of 
interest  rate  risk  arises  from  imperfect 
correlation  in  the  adjustment  of  the  rates 
earned  and  paid  on  different  financial 
instruments  with  otherwise  similar 
repricing  characteristics.  When  interest 
rates  change,  these  differences  can  cause 
changes  in  the  cash  Hows  and  earnings 
spread  between  assets,  liabilities  and 
off-balance  sheet  instruments  of  similar 
matilrities  or  repricing  frequencies.  For 
example,  a  strategy  of  funding  a  three- 
year  loan  that  reprices  quarterly  based 
on  the  three-month  U.S.  Treasury  bill 
rate,  with  a  three-year  deposit  that 
reprices  quarterly  based  on  three-month 
LIBOR,  exposes  the  institution  to  the 


66362 


Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Notices 


risk  that  the  spread  between  the  two 
index  rates  may  change  unexpectedly. 

4.  Options  Risk.  Interest  rate  risk  also 
arises  from  options  embedded  in  many 
financial  instruments.  An  option 
provides  the  holder  the  right,  but  not 
the  obligation,  to  buy,  sell,  or  in  some 
manner  alter  the  cash  flows  of  an 
instrument  or  financial  contract. 
Options  may  be  stand  alone  instruments 
such  as  exchange-traded  options  and 
over-the-counter  (OTC)  contracts,  or 
they  may  be  embedded  within  standard 
instruments.  Instruments  with 
embedded  options  include  bonds  and 
notes  with  call  or  put  provisions,  loans 
which  give  borrowers  the  right  to 
prepay  balances,  adjustable  rate  loans 
with  interest  rate  caps  or  floors  that 
limit  the  amount  by  which  the  rate  may 
adjust,  and  various  types  of  non- 
maturity  deposits  which  give  depositors 
the  right  to  withdraw  funds  at  any  time, 
often  without  any  penalties.  If  not 
adequately  managed,  the  asymmetrical 
payoff  characteristics  of  instruments 
with  option  features  can  pose  significant 
risk,  particularly  to  those  who  sell  them, 
since  the  options  held,  both  explicit  and 
embedded,  are  generally  exercised  to 
the  advantage  of  the  holder. 

Part  II:  OTS  Minimum  Guidelines 
Regarding  Interest  Rate  Risk 

OTS  has  established  specific 
minimum  guidelines  for  thrift 
institutions  to  observe  in  two  areas  of 
interest  rate  risk  management.  The  first 
guideline  concerns  establishment  and 
maintenance  of  board-approved  limits 
on  interest  rate  risk.  The  second, 
concerns  institutions'  ability  to  measure 
their  risk  level. 

A.  Interest  Rate  Risk  Limits 

Effective  control  of  interest  rate  risk 
begins  with  the  board  of  directors, 
which  defines  the  institution's  tolerance 
for  risk.  OTS  regulation  §  563.176 
requires  all  institutions  to  establish 
board-approved  interest  rate  risk  limits. 

1.  Limits  on  Change  in  Net  Portfolio 
Value.  All  institutions  should  establish 
and  demonstrate  quarterly  compliance 
with  board-approved  limits  on  interest 
rate  risk  that  are  defined  in  terms  of  net 
portfolio  value  (NPV).'  These  fimits 
should  specify  the  minimum  NPV 
Ratio  ^  the  board  is  willing  to  allow 


under  current  interest  rates  and  for  a 
range  of  six  hypothetical  interest  rate 
scenarios.  The  hypothetical  scenarios 
are  represented  by  immediate, 
permanent,  parallel  movements  in  the 
term  structure  of  interest  rates  of  plus 
and  minus  100,  200,  and  300  basis 
points  from  the  actual  term  structure 
observed  at  quarter  end.^  The  level  of 
detail  with  which  the  limits  are 
specified  depends  on  the  board's 
preferences.  In  their  simplest  form,  the 
limits  could  specify  a  single  minimum 
NPV  Ratio  which  would  apply  to  all 
seven  rate  scenarios,  while  more 
detailed  limits  might  specify  a  different 
minimum  NPV  Ratio  for  each  of  the 
scenarios. 

2.  Limits  on  Earnings  Sensitivity. 
Many  institutions  also  set  risk  limits 
expressed  in  terms  of  the  interest  rate 
sensitivity  of  projected  earnings.  Such 
limits  can  provide  a  useful  supplement 
to  the  NPV-based  limits.  Although 
institutions  are  not  required  by  OTS  to 
establish  limits  and  conduct  analysis  in 
terms  of  earnings  sensitivity,  OTS 
considers  it  a  good  management  practice 
for  institutions  to  estimate  the  interest 
rate  sensitivity  of  their  earnings  and  to 
incorporate  this  analysis  into  their 
business  plan  and  budgeting  process. 
The  institution  has  total  discretion  over 
the  type  of  earnings  sensitivity  analysis 
and  all  details  of  how  that  analysis  is 
performed.  However,  OTS  encourages 
institutions  to  develop  earnings 
simulations  utilizing  base  case  and 
adverse  interest  rate  scenarios  and  to 
compare  results  to  actual  earnings  on  a 
quarterly  basis. 

3.  Prudence  ofIRR  Limits.  In  assessing 
the  prudence  of  their  institution's  NPV 
limits,  as  well  as  in  evaluating  their 
institution's  current  level  of  risk  relative 
to  the  rest  of  the  industry,  the  board  of 
directors  will  find  it  useful  to  refer  to 
the  quarterly  OTS  publication.  Thrift 
Industry  Interest  Rate  Risk  Measures.* 
This  publication  contains  statistical  data 


'  Net  portfolio  value  (NPV)  is  defined  as  the  net 
present  value  of  an  institution's  existing  assets, 
liabilities,  and  off-balance  sheet  contracts.  In  the 
original  TB  13.  this  measure  w/as  referred  to  as  the 
■'market  value  of  portfolio  equity"  (MVPE).  A 
detailed  description  of  how  OTS  defines  and 
calculates  NPV  is  provided  in  the  manual  entitled. 
The  OTS  Net  Portfolio  Value  Model. 

'An  institution's  NPV  Ratio  for  a  given  interest 
rate  scenario  is  calculated  by  dividing  the  net 
portfolio  value  that  would  result  in  that  scenario  by 


the  present  value  of  the  institution's  assets  in  that 
same  scenario  and  is  expressed  in  percentage  terms. 
The  NPV  ratio  is  analogous  to  the  capital-to-assets 
ratio  used  to  measure  regulatory  capital,  but  NPV 
is  measured  in  terms  of  economic  values  (or  present 
values)  in  a  particular  rate  scenario.  These  limits 
represent  a  change  in  format  from  those  called  for 
by  the  original  TB  13.  They  will  provide  a  greater 
degree  of  comparability  across  institutions  and  will 
mesh  better  with  the  OTS  guidelines  for  the 
Sensitivity  to  Market  Risk  component  rating, 
described  later  in  this  Bulletin. 

'Institutions  that  do  not  file  Schedule  CMR  of  the 
Thrift  Financial  Report  and  do  not  have  a  means 
of  calculating  NPV  should  have  suitable  alternative 
limits. 

'' Thrift  Industry  Interest  Rate  Risk  Measures  is 
published  for  a  particular  quarter  approximately 
seven  weeks  after  the  end  of  that  quarter.  It  may  be 
retrieved  using  the  OTS  PubliFax  svstem.  at  (202) 
906-5660.  or  from  the  OTS  World  Wide  Web  site. 
http://www.ots.troas.gov/quarter.html 


about  key  interest  rate  risk  measures  for 
the  industry.  The  board  should  also  be 
aware  that  examiners  will  evaluate  the 
institution's  IRR  limits  as  part  of  their 
assessment  of  the  quality  of  the 
institution's  risk  management  practices. 
See  Part  IV. B. 2,  Prudence  of  Limits,  and 
Appendix  A,  Evaluating  Prudence  of 
Interest  Rate  Risk  Limits,  for  discussion 
of  this  topic. 

4.  Revision  of  IRR  Limits.  Interest  rate 
risk  limits  reflect  the  board  of  directors' 
risk  tolerance.  Although  the  board 
should  periodically  re-evaluate  the 
appropriateness  of  the  institution's 
interest  rate  risk  limits,  particularly  after 
a  significant  change  in  market  interest 
rates,  any  changes  should  r^eive 
careful  consideration  and  be 
documented  in  the  minutes  of  the  board 
meeting. 

If  the  institution's  level  of  risk  at  some 
point  does  violate  the  board's  limits, 
that  fact  should  be  recorded  in  the 
minutes  of  the  board  meeting,  along 
with  management's  explanation  for  that 
occurrence.  Depending  on  the 
circumstances  and  the  board's  tolerance 
for  risk,  the  board  may  elect  to  revise 
the  risk  limits.  Alternatively,  the  board 
may  wish  to  retain  the  existing  limits 
and  direct  management  to  adopt  an 
acceptable  plan  for  an  orderly  return  to 
compliance  with  the  limits. 

Recurrent  changes  to  interest  rate  risk 
limits  for  the  purpose  of  accommodating 
instances  in  which  the  limits  have  been, 
or  are  about  to  be,  breached  may  be 
indicative  of  inadequate  risk 
management  practices  and  procedures. 

B.  Systems  for  Measuring  Interest  Rate 
Risk 

Key  elements  in  managing  market  risk 
are  identifying,  measuring,  and 
monitoring  interest  rate  risk.  To  ensure 
compliance  with  its  board's  IRR  limits 
and  to  comply  with  OTS  regulation 
§  563.176,  each  institution  must  have  a 
way  to  measure  its  interest  rate  risk. 
OTS  guidelines  for  interest  rate  risk 
measurement  systems  are  as  follows, 
though  examiners  have  broad  discretion 
to  require  more  rigorous  systems. 

1.  Interest  Rate  Sensitivity  of  NPV  for 
Institutions  below  $1  Billion  in  Assets. 
Unless  otherwise  directed  by  their  OTS 
Regional  Director,  institutions  below  $1 
billion  in  assets  may  usually  rely  on  the 
quarterly  NPV  estimates  produced  by 
OTS  and  distributed  in  the  Interest  Rate 
Risk  Exposure  Report.  If  such  an 
institution  owns  complex  securities  (see 
Glossary  for  definition)  whose  recorded 
investment  exceeds  5  percent  of  total 
assets,  the  institution  should  be  able  to 
measure  or  have  access  to  measures  of 
the  economic  value  of  those  securities 
under  the  range  of  interest  rate  scenarios 
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described  in  Part  II.A.l,  Limits  on 
Change  in  Net  Portfolio  Value.  The 
institution  may  rely  on  the  OTS 
estimates  for  the  other  financial 
instruments  in  its  portfoUo,  unless 
examiners  direct  otherwise. 
' '  2.  Interest  Rate  Sensitivity  ofNPVfor 
Institutions  above  $1  Billion  in  Assets. 
Those  institutions  with  more  than  $1 
billion  in  assets  should  measure  their 
own  NPV  and  its  interest  rate 
sensitivity.  OTS  examiners  will  look  for 
the  following  desirable  methodological 
features  in  evaluating  the  quality  of 
such  institutions*  NPV  measurement 
isjystems: 

(a)  The  institution's  NPV  estimates 
utilize  information  on  its  financial 
holdings  that  is  generally  more  detailed 
than  the  information  reported  on 

Schedule  CMR. 

'<    (b)  Value  is  ascribed  only  to  financial 

instruments  currently  in  existence  or  for 

which  commitments  or  other  contracts 
icurrently  exist  (i.e.,  future  business  is 
!aot  included  in  NPV). 
'     (c)  Values  are,  where  feasible,  based 

directly  or  indirectly  on  observed 

market  prices. 

[     (d)  Zero-coupon  (spot)  rates  of  the 

appropriate  maturities  are  used  to 

discount  cash  flows. 

(e)  Implied  forward  interest  rates  are 
used  to  model  adjustable  rate  cash 
flows. 

(f)  Cash  flows  are  adjusted  for 
'reasonable  non-interest  costs  the 

institution  will  incur  in  servicing  both 
its  assets  and  liabilities. 
[     (g)  Valuations  take  account  of 
Embedded  options  using,  at  a  minimum, 
the  static  discounted  cash  flow 
1  technique,  but  preferably  using  more 
t  figorous  options  pricing  techniques 
I  (which  normally  produce  a  value  greater 
i  than  zero  even  for  out-of-the-money 
-  options). 

(h)  Valuation  of  deposits  is  based,  at 
least  in  part,  on  institution-specific  data 
regarding  retention  rates  of  existing 
deposit  accounts  and  the  rates  offered 
by  the  institution  on  deposits. 
Preferably,  the  institution  would  base 
these  valuations  on  sound  econometric 
research  into  such  data. 

Examiners  may  determine  an 
institution  should  use  more 
isophisticated  measurement  techniques 
for  individual  financial  instruments  or 
categories  of  instruments  where  they 
believe  it  is  warranted  (e.g.,  because  of 
ithe  volume  and  price  sensitivity  of  a 
jgroup  of  financial  instruments;  because 
of  concern  that  the  institution's  results 
may  materially  misstate  the  level  of  risk; 
because  of  the  combination  of  a  low 
jPost-shock  NPV  Ratio  and  high 
Sensitivity  Measure;  etc.).  In  any  case, 
the  institution  should  be  familiar  with 


the  details  of  the  assumptions,  term 
structure,  and  logic  used  in  performing 
the  measurements.  Measures  obtained 
from  financial  screens  or  vendors  may. 
therefore,  not  always  be  adequate. 

In  addition  to  the  prescribed  parallel- 
shock  interest  rate  scenarios  described 
above,  OTS  recommends  that 
institutions  evaluate  the  effects  of  other 
stressful  market  conditions  (e.g.,  non- 
parallel  movements  in  the  term 
structure,  basis  changes,  changes  in 
volatility),  as  well  as  the  effects  of 
breakdowns  in  key  assumptions  (e.g., 
prepayment  and  core  deposit  attrition 
rates). 

3.  Integration  of  Risk  Measurement 
and  Operations.  As  part  of  their 
assessment  of  the  quality  of  an 
institution's  risk  management  practices, 
examiners  will  consider  the  extent  to 
which  the  institution's  risk 
measurement  process  is  integrated  with 
management  decision-making. 
Examiners  will  evaluate  whether,  in 
making  significant  operational  decisions 
(e.g.,  changes  in  portfolio  structure, 
investments,  business  planning, 
derivatives  activities,  funding  decisions, 
pricing  decisions,  etc.),  the  institution 
considers  their  effect  on  the  level  of 
interest  rate  risk.  Institutions  may  do 
this  by  using  an  earnings  sensitivity 
approach,  an  NPV  sensitivity  approach, 
or  any  other  reasonable  approach.  The 
institution  has  discretion  over  all 
aspects  of  such  analysis.  The  analysis, 
however,  should  not  be  merely  pro 
forma  in  nature,  but  rather  should  be  an 
active  factor  in  the  institution's 
decision-making  process.  If  evidence  of 
such  integration  is  not  apparent, 
examiner  criticism  or  an  adverse  rating 
may  result. 

Part  III:  Investment  Securities  and 
Financial  Derivatives 

A.  Analysis  and  Stress  Testing 

Management  should  exercise 
diligence  in  assessing  the  risks  and 
returns  (including  expected  total  return) 
associated  with  investment  securities 
and  financial  derivatives.  As  a  matter  of 
sound  practice,  prior  to  taking  an 
investment  position  or  initiating  a 
derivatives  transaction,  an  institution 
should: 

(a)  Ensure  that  the  proposed 
transaction  is  legally  permissible  for  a 
savings  institution; 

(b)  Review  the  terms  and  conditions 
of  the  security  or  financial  derivative; 

(c)  Ensure  that  the  proposed 
transaction  is  allowable  under  the 
institution's  investment  or  derivatives 
policies; 

(d)  Ensure  that  the  proposed 
transaction  is  consistent  with  the 


institution's  portfolio  objectives  and 
liquidity  needs; 

(e)  Exercise  diligence  in  assessing  the 
market  value,  liquidity,  and  credit  risk 
of  the  security  or  financial  derivative; 

(f)  Conduct  a  pre-purchase  portfolio 
sensitivity  analysis  for  any  significant 
transaction  involving  securities  or 
financial  derivatives  (as  described 
below  in  Significant  Transactions); 

(g)  Conduct  a  pre-purchase  price 
sensitivity  analysis  of  any  complex 
se-urity'  or  financial  derivative*  prior 
to  taking  a  position  (as  described  below 
in  Complex  Securities  and  Financial 
Derivatives). 

i.  Significant  Transactions.  A 
"significant  transaction"  is  any 
transaction  (including  one  involving 
instruments  other  than  complex 
securities)  that  might  reasonably  be 
expected  to  increase  an  institution's 
Sttisitivity  Measure  by  more  than  25 
basis  points.  Prior  to  undertaking  any 
significant  transaction,  management 
should  conduct  an  analysis  of  the 
incremental  effect  of  the  proposed 
transaction  on  the  interest  rate  risk 
profile  of  the  institution.  The  analysis 
should  show  the  expected  change  in  the 
institution's  net  portfolio  value  (with 
and  without  the  proposed  transaction) 
that  would  result  from  an  immediate 
parallel  shift  in  the  yield  curve  of  plus 
and  minus  100.  200^  and  300  basis 
points.  In  general,  an  institution  should 
conduct  its  own  analysrs.  It  may. 
however,  rely  on  analysis  conducted  by 
an  independent  third-party  (i.e., 
scftneone  other  than  the  seller  or 
counterparty)  provided  management 
understands  the  analysis  and  its  key 
assumptions. 

Institutions  with  less  than  SI  billion 
in  assets  that  do  not  have  the  infernal 
modeling  capability  to  conduct  such  an 
incremental  analysis  may  use  the  most 
recent  quarterly  NPV  estimates  for  their 
institution  provided  by  OTS  to  estimate 
the  incremental  effect  of  a  proposed 


'For  purposes  of  this  Thrift  B:""'  "  •'""  '  ""■ 
"complex  security"  includes  an . 
mortgage  obligation  ( "CMO").  rem  ■r'  f 

investment  conduit  ("REMIC").  callal 
pass-through  security,  stripped-mortga^r  ^-^k.  .; 
security,  structured  note,  and  any  security  not 
meeting  the  definition  of  an  "exempt  security  "  An 
"exempt  security"  includes  non-callable,  "plain 
vanilla"  instruments  of  the  following  types:  (1) 
mortgage-pass-through  securities.  (2)  fixed-rale 
securities,  and  (31  floating-rate  securities. 

*The  follov»ing  financial  derivatives  are  exempt 
from  the  pre-purchase  analysis  called  for  above: 
commitments  to  originate,  purchase,  or  sell 
mortgages.  To  perform  the  pre-purchase  ans'^^-  '" 
derivatives  whose  initial  value  is  zero  (e.g 

swaps),  the  institution  should  calculate  the  ^ „. 

in  value  as  a  percentage  of  the  notional  principal 
amount. 
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transaction  on  the  sensitivity  of  its  net 
portfolio  value. ^ 

2.  Complex  Securities  and  Financial 
Derivatives.  Prior  to  taking  a  position  in 
any  complex  security  or  financial 
derivative,  an  institution  should 
conduct  a  price  sensitivity  analysis  (i.e., 
pre-purchase  analysis)  of  the 
instrument.  At  a  minimum,  the  analysis 
should  show  the  expected  change  in  the 
value  of  the  instrument  that  would 
result  from  an  immediate  parallel  shift 
in  the  yield  curve  of  plus  and  minus 
100,  200,  and  300  basis  points.  Where 
appropriate,  the  analysis  should 
encompass  a  wider  range  of  scenarios 
(e.g..  non-parallel  changes  in  the  yield 
curve,  changes  in  interest  rate  volatility, 
changes  in  credit  spreads,  and  in  the 
case  of  mortgage-related  securities, 
changes  in  prepayment  speeds).  In 
general,  an  institution  should  conduct 
its  own  in-house  pre-acquisition 
analysis.  An  institution  may,  however, 
rely  on  an  analysis  conducted  by  an 
independent  third-party  (i.e.,  someone 
other  than  the  seller  or  counterparty) 
provided  management  understands  the 
analysis  and  its  key  assumptions. 

Investments  in  complex  securities  and 
the  use  of  financial  derivatives  by 
'nstitutions  that  do  not  have  adequate 
risk  measurement,  monitoring,  and 
control  systems  may  be  viewed  as  an 
unsafe  and  unsound  practice. 

3.  Risk  Reduction.  In  general,  the  use 
of  financial  derivatives  or  complex 
securities  with  high  price  sensitivity  8 
should  be  limited  to  transactions  and 
strategies  that  lower  an  institution's 
interest  rate  risk  as  measured  by  the 
sensitivity  of  net  portfolio  value  to 
changes  in  interest  rates.  An  institution 
that  uses  financial  derivatives  or  invests 
in  such  secuiities  for  a  purpose  other 
than  that  of  reducing  portfolio  risk 
should  do  so  in  accordance  with  safe 
and  sound  practices  and  should: 

(a)  Obtain  viritten  authorization  from 
its  board  of  directors  to  use  such 
instruments  for  a  purpose  other  than  to 
reduce  risk;  and 

(b)  Ensure  that,  after  the  proposed 
transaction(s).  the  institution's  Post- 
shock  NPV  Ratio  would  not  be  less  than 
4  percent. 

The  use  of  financial  derivatives  or 
complex  securities  with  high  price 


'Institutions  that  are  exempt  from  filing  Schedule 
CMR  and  that  choose  not  to  file  voluntarily,  should 
ensure  that  no  transaction — whether  involving 
complex  securities,  financial  derivatives,  or  any 
other  financial  instruments — causes  the  institution 
to  fall  out  of  compliance  with  its  board  of  directors" 
interest  rate  risk  limits. 

'For  purposes  of  this  Bulletin,  "complex 
securities  with  high  price  sensitivity"  include  those 
whose  price  would  be  expected  to  decline  by  more 
than  10  percent  under  an  adverse  parallel  change 
in  interest  rates  of  200  basis  points. 


sensitivity  for  purposes  other  than  to 
reduce  risk  by  institutions  that  do  not 
meet  the  conditions  set  forth  above  may 
be  viewed  as  an  unsafe  and  unsound 
practice. 

B.  Record-Keeping 

Institutions  must  maintain  accurate 
and  complete  records  of  all  securities 
and  derivatives  transactions  in 
accordance  with  12  CFR  562.1. 
Institutions  should  retain  any  analyses 
(including  pre-and  post-purchase 
analyses)  relating  to  investments  and 
derivatives  transactions  and  make  such 
analyses  available  to  examiners  upon 
request. 

In  addition,  for  each  type  of  financial 
derivative  instrument  authorized  by  the 
board  of  directors,  the  institution  should 
maintain  records  containing: 

(a)  The  names,  duties, 
responsibilities,  and  limits  of  authority 
(including  position  Umits)  of  employees 
authorized  to  engage  in  transactions 
involving  the  instrument; 

(b)  A  list  of  approved  counterparties 
with  which  transactions  may  be 
conducted; 

(c)  A  list  showing  the  credit  risk  limit 
for  each  approved  counterparty;  and 

(d)  A  contract  register  containing  key 
information  on  all  outstanding  contracts 
and  positions. 

The  contract  registers  should  specify 
the  type  of  contract,  the  price  of  each 
open  contract,  the  dollar  amount,  the 
trade  and  maturity  dates,  the  date  and 
manner  in  which  contracts  were  offset, 
and  the  total  outstanding  positions. 

Where  deferred  gains  or  losses  on 
derivatives  from  hedging  activities  have 
been  recorded  consistent  with  generally 
accepted  accounting  principles  (GAAP), 
the  institution  should  maintain 
appropriate  supporting  documentation. » 

C.  Supervisory  Assessment  of 
Investment  and  Derivatives  Activities 

Examiners  will  assess  the  overall 
quality  and  effectiveness  of  the 
institution's  risk  management  process 
governing  investment  and  derivatives 
activities.  In  making  such  assessments, 
examiners  will  take  into  account 
comphance  with  the  guidelines  set  forth 
above  and  the  quality  of  the  institution's 
risk  management  process.  The  quality  of 
the  institution's  risk  management 
process  will  be  evaluated  in  the  context 


'In  June  1998.  the  FASB  issued  SFAS  No.  133, 
"Accounting  for  Derivative  Instruments  and 
Hedging  Activities."  Under  SFAS  No.  133.  all 
"derivative  instruments,"  as  defined  therein, 
including  those  used  for  hedging  purposes,  would 
be  accounted  for  at  fair  value.  Accordingly,  under 
that  Standard,  deferred  gains  and  losses  on 
"derivative  instruments"  from  hedging  activities 
will  no  longer  be  reported. 


of  Appendix  B.  Sound  Practices  for 
Market  Risk  Management. 

Part  IV:  Guidelines  for  the  "Sensitivity 
to  Market  Risk"  Component  Rating 

Consistent  with  the  interagency 
Uniform  Financial  Institutions  Rating 
System,  or  CAMELS  rating  system,  of 
which  an  excerpt  is  attached  as 
Appendix  C,  the  "Sensitivity  to  Market 
Risk"  component  rating  (i.e.,  the  "S" 
rating)  is  based  on  examiners" 
conclusions  about  two  dimensions:  (1) 
an  institution's  level  of  market  risk  and 
(2)  the  quality  of  its  practices  for 
managing  market  risk.  This  section 
discusses  the  guidelines  that  examiners 
will  use  in  assessing  the  two 
dimensions  and  combining  those 
assessments  into  a  component  rating. 
Because  few  thrift  institutions  have 
significant  exposure  to  foreign  exchange 
risk  or  commodity  or  equity  price  risks. 
interest  rate  risk  will  generally  be  the 
only  form  of  market  risk  to  be  assessed 
under  this  component  rating. 

A.  Assessing  the  Level  of  Interest  Rate 
Risk 

Examiners  will  base  their  conclusions 
about  an  institution's  level  of  interest 
rate  risk — the  first  dimension  for 
determining  the  "S"  component 
rating—primarily  on  the  interest  rate 
sensitivity  of  the  institution's  net 
portfolio  value.  The  two  specific 
measures  of  risk  that  will  receive 
examiners'  primary  attention  are  the 
Interest  Rate  Sensitivity  Measure  and 
the  Post-shock  NPV  Ratio  (see  Glossary 
for  definitions). 

OTS  uses  risk  measures  based  on  NPV 
for  several  reasons.  First,  the  NPV 
measures  are  more  readily  comparable 
across  institutions  than  internally 
generated  measures  of  earnings 
sensitivity.  Second.  NPV  focuses  on  a 
longer-term  analytical  horizon  than 
institutions'  internally  generated 
earnings  sensitivity  measures.  (The 
interest  rate  sensitivity  of  earnings  is 
typically  measured  over  a  short-term 
horizon  such  as  a  year,  while  NPV  is 
based  on  all  future  cash  flows 
anticipated  from  an  institution's 
existing  assets,  fiabilities.  and  off- 
balance  sheet  contracts.)  Third,  the 
NPV-based  measures  take  better  account 
of  the  embedded  options  present  in  the 
typical  thrift  institution's  portfolio. 

1.  Interest  Rate  Sensitivity  Measure.  In 
assessing  the  level  of  interest  rate  risk, 
a  high  (i.e.,  risky)  Interest  Rate 
Sensitivity  Measure,  by  itself,  may  not 
give  cause  for  supervisory  concern 
when  the  institution  has  a  strong  capital 
position.  Because  an  institution's  risk  of 
failure  is  inextricably  linked  to  capital 
and.  hence,  to  its  ability  to  absorb 


'"According 
system  (61  Fee 
market  risk  at 
that  at  a  5-rate 
imminent  thre 
Corrective  Act 
supervisory  ac 
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adverse  economic  *ocks,  an  institution 
with  a  high  level  of  economic  capital 
(i.e.,  NPV)  may  be  able  safely  to  support 
a,  high  Sensitivity  Measure. 
'    2.  Post-Shock  NPV  Ratio.  The  Post- 
shock  NPV  Ratio  is  a  more 
comprehensive  gauge  of  risk  than  the 
Sensitivity  Measure  because  it 
incorporates  estimates  of  the  current 
economic  value  of  an  institution's 
portfolio,  in  addition  to  the  reported 
capital  level  and  interest  rate  risk 
sensitivity.  There  are  three  potential 
causes  of  a  lovf  (i.e.,  risky)  Post-shock 
NPV  Ratio:  (i)  low  reported  capital;  (ii) 
significant  unrecognized  depreciation  in 
the  value  of  the  portfoUo;  or  (iii)  high 
interest  rate  sensitivity.  Although  the 
first  two  of  these,  low  reported  capital 
and  significant  unrecognized 
depreciation  in  portfolio  value,  may 
cause  supervisory  concern  (and  receive 
attention  under  the  portions  of  the 
examination  devoted  to  evaluating 
Capital  Adequacy,  Asset  Quality,  or 
Earnings),  they  do  not  necessarily 
represent  an  "interest  rate  risk 
problem."  Only  when  an  institution's 
tow  Post-shock  Ratio  is,  in  whole  or  in 
part,  caused  by  high  interest  rate 
sensitivity  is  an  interest  rate  risk 
problem  suggested.  That  condition  is 
reflected  in  die  guidelines  discussed 
below. 

3.  Guidelines  for  Determining  the 
level  of  Interest  Rate  Risk.  In  describing 
the  five  levels  of  the  "S"  component 
rating,  the  interagency  uniform  ratings 
system  established  several  broad, 
descriptive  levels  of  risk:  "minimal," 
"moderate,"  "significant,"  "high,"  and 
"imminent  threat."  The  following 
interest  rate  risk  levels  are  ordinarily 
indicated  for  OTS-regulated  institutions. 


based  on  the  combination  of  each 
institution's  Post-shock  NPV  Ratio  and 
Interest  Rate  Sensitivity  Measure. 
(These  guidelines  are  summarized  in 
Table  1  below.)  These  risk  levels  are  for 
guidance,  they  are  not  mandatory; 
examiners  utilize  them  as  starting  points 
in  their  ratings  assessments  but  have 
broad  discretion  to  exercise  judgment 
(see  Part  IV.D.  Examiner  Judgment). 

An  institution  with  a  Post-shock  NPV 
Ratio  below  4%  and  an  Interest  Rate 
Sensitivity  Measure  of: 

(a)  More  than  200  basis  points  will 
ordinarily  be  characterized  as  having 
"high"  risk.  Such  an  institution  will 
typically  receive  a  4  or  5  rating  for  the 
"S"  component. '0 

(b)  100  to  200  basis  points  will 
ordinarily  be  characterized  as  having 
"significant"  risk.  Such  an  institution 
will  typically  receive  a  3  rating  for  the 
"S"  component. 

(c)  0  to  100  basis  points  will 
ordinarily  be  characterized  as  having 
"moderate"  risk.  Such  an  institution 
will  typically  receive  a  rating  of  2  for 
the  "S"  component.  If  the  institution's 
sensitivity  is  extremely  low,  a  rating  of 
1  may  be  supportable  unless  the 
institution  is  likely  to  incur  larger  losses 
under  rate  shocks  other  than  the  parallel 
shocks  depicted  in  the  OTS  NPV  Model. 

An  institution  with  a  Post-shock  NPV 
Ratio  between  4%  and  6%  and  an 
Interest  Rate  Sensitivity  Measure  of: 

(a)  More  than  400  basis  points  will 
ordinarily  be  characterized  as  having 
"high"  risk.  Such  an  institution  will 
typically  receive  a  4  or  5  rating  for  the 
"S"  component. 

(b)  200  to  400  basis  points  will 
ordinarily  be  characterized  as  having 
"significant"  risk.  Such  an  institution 


10  According  to  the  interagency  uniform  ratings 
•system  (61  Fed.  Reg.  67029  |1996l).  the  level  of 
snarket  risk  at  a  4-rated  institution  is  "high."  while 
ithat  at  a  5-rated  institution  is  so  high  as  to  pose  "an 
limminent  threat  to  its  viability."  Under  the  Prompt 
iCorrective  Action  regulation.  12  CFR  Part  565. 
supervisory  action  is  tied  to  regulatory  capital.  An 


will  typically  receive  a  3  rating  for  the 
"S"  component. 

(c)  100  to  200  basis  points  will 
ordinarily  be  characterized  as  having 
"moderate"  risk.  Such  an  institution 
will  typically  receive  a  2.rating  for  the 
"S"  component. 

(d)  0  to  100  basis  points  will 
ordinarily  be  characterized  as  having 
"minimal"  risk.  Such  an  institution  will 
typically  receive  a  rating  of  1  for  the  "S" 
component. 

An  institution  with  a  Post-shock  NPV 
Ratio  between  6%  and  10%  and  an 
Interest  Rate  Sensitivity  Measure  of: 

ia)  More  than  400  basis  points  will 
ordinarily  be  characterized  as  having 
"significant"  risk.  Such  an  institution 
will  typically  receive  a  3  rating  for  the 
"S"  component. 

(b)  200  to  400  basis  points  will 
ordinarily  be  characterized  as  having 
"moderate"  risk.  Such  an  institution 
will  typically  receive  a  2  rating  for  the 
"S"  component. 

(c)  Less  than  200  basis  points  will 
ordinarily  be  characterized  as  having 
"minimal"  risk.  Such  an  institution  will 
typically  receive  a  rating  of  1  for  the  "S" 
component. 

An  institution  with  a  Post-shock  NPV 
Ratio  of  more  than  10%  and  an  Interest 
Rate  Sensitivity  Measure  of: 

(a)  More  than  400  basis  points  will 
ordinarily  be  characterized  as  having 
"moderate"  risk.  Such  an  institution 
will  typically  receive  a  2  rating  for  the 
"S"  component. 

(b)  Less  than  400  basis  points  will 
ordinarily  be  characterized  as  having 
"minimal"  risk.  Such  an  institution  will 
typically  receive  a  rating  of  1  for  the  "S" 
component. 


institution's  viability  is,  therefore,  directly 
dependent  on  regulatory  capital,  not  on  economic 
capital.  Because  regulatory  capital  can  remain 
positive  for  an  extended  period  of  time  after 
economic  capital  has  become  zero  or  negative,  the 
NPV  measures  are  not  by  themselves  indicators  of 
near-term  viability.  For  an  institution's  level  o: 


interest  rate  risk  to  constitute  an  imminent  threat 
to  viability,  the  institution  will  typically  have  a 
high  level  of  interest  rate  risk  and  will  have  other 
serious  financial  problems  that  place  it  in  imminent 
danger  of  closure. 
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Table  1 
Summary  of  Guidelines  for  the  "Level  of  Interest  Rate  Risk" 


Post-ShocJ< 
NPV  Ratio 

Interest  Rate  Sensitivity  Measure                                     | 

0  - 100  b.p. 

100-200  b.D. 

200400  b.D. 

Over  400  b.p. 

;      Over  10% 
-    6%  to  10%     ^ 
|v    4%to6%      ^ 
Berow4% 

Minimal  Rjsk 

(1) 
Minimal  Risk 

(1) 
Minimal  Risk 

(1) 
Moderate  Risk 

(2) 

Minimal  Risk 

(1) 
Minimal  Risk 

(1) 
Moderate  Risk 

(2) 

Significant  Risk 

(3) 

Minimal  Risk 

(1) 
Moderate  Risk 

(2) 

Significant  Risk 

(3) 

High  Risk 

(4) 

Moderate  Risk 

(2) 

Significant  Risk 

(3) 

High  Risk 

(4) 

High  Risk 

(4) 

In  Table  1  the  numbers  in  parentheses 
represent  the  "S"  component  ratings 
that  examiners  would  typically  use  as 
starting  points  in  their  analysis, 
assuming  there  are  no  deficiencies  in 
the  institution's  risk  management 
practices.  Examiners  may  assign  a 
different  rating  based  on  their 
interpretation  of  the  facts  and 
circumstances  at  each  institution. 

4.  Internal  vs.  OTS  Risk  Measures.  In 
applying  the  guidelines  described 
above,  examiners  will  encounter  three 
general  types  of  situations  regarding  the 
availability  of  risk  measures. 

First,  if  the  institution  does  not  have 
internal  NPV  measures,  but  does  file 
Schedule  CMR,  examiners  will  use  the 
NPV  measures  produced  by  OTS.  In 
such  instances,  examiners  must  be 
aware  of  the  importance  of  accurate 
reporting  by  the  institution  on  Schedule 
CMR,  particularly  of  items  for  which  the 
institution  provides  its  owm  market 
value  estimates  in  the  various  interest 
rate  scenarios,  such  as  for  mortgage 
derivative  securities.  They  must  also  be 
aware  of  circumstances  in  which  the 
OTS  measures  may  overstate  or 
understate  the  sensitivity  of  an 
institution's  financial  instruments. 

Second,  if  the  institution  does 
produce  its  own  NPV  measures, 
examiners  will  have  to  decide  whether 
to  use  the  institution's  or  OTS's  risk 
measures. 

(a)  If  the  institution's  ov«i  measures 
and  those  produced  by  OTS  are  broadly 
consistent  and  result  in  the  same  risk 
category  (e.g.,  "minimal  risk," 
"moderate  risk,"  etc.),  the  choice 
between  using  the  institution's 
measures  or  the  OTS  estimates  probably 
does  not  matter,  though  examiners 
should  attempt  to  ascertain  the  reasons 
for  any  major  discrepancies  between  the 
two  sets  of  results. 

(b)  If  the  institution's  NPV  measures 
place  it  in  a  different  risk  category  than 


the  OTS  measures  do,  examiners  (in 
consultation  with  their  Regional  Capital 
Markets  group  or  the  Washington  Risk 
Management  Division)  should 
determine  which  financial  instruments 
are  the  source  of  that  discrepancy.  If  the 
institution's  valuations  for  those 
instruments  are  judged  more  reliable 
than  OTS's,  the  institution's  results  will 
be  used  to  replace  the  OTS  results  for 
those  financial  instruments  in 
calculating  NPV  in  the  various  interest 
rate  scenarios. 

(c)  If  examiners  have  reason  to  doubt 
both  the  institution's  own  measures  and 
those  produced  by  OTS,  they  may 
modify  (in  consultation  with  their 
Regional  Capital  Markets  group  or  the 
Washington  Risk  Management  Division) 
either  or  both  measures  to  arrive  at  NPV 
measures  that  the  examiners  consider 
reasonable. 

In  deciding  whether  to  rely  on  an 
institution's  internal  NPV  measures, 
examiners  will  ensure  that  the 
institution's  measures  are  produced  in  a 
manner  that  is  broadly  consistent  with 
the  OTS  measures.  (The  major 
methodological  points  to  consider  are 
described  in  Part  II.B,  Systems  for 
Measuring  Interest  Rate  Risk.) 

The  third  situation  examiners  will 
encounter  is  one  in  which  the 
institution  calculates  no  internal  NPV 
measures  and  does  not  report  on 
Schedule  CMR.  Because  no  NPV  results 
will  be  available  in  such  cases,  the 
guidelines  are  not  directly  applicable.  In 
addition  to  reviewing  the  institution's 
balance  sheet  structure  in  such  cases, 
examiners  will  review  whatever  interest 
rate  risk  measurement  and  management 
tools  the  institution  uses  to  comply  with 
§  563.176.  Depending  on  their  findings 
regarding  the  institution's  general  level 
of  risk  and  its  risk  management 
practices,  examiners  might  reconsider 
the  appropriateness  of  the  institution's 


continued  exemption  from  filing 
Schedule  CMR. 

B.  Assessing  the  Quality  of  Risk 
Management 

In  drawing  conclusions  about  the 
quality  of  an  institution's  risk 
management  practices — the  second 
dimension  of  the  "S"  component 
rating — examiners  will  assess  all 
significant  facets  of  the  institution's  risk 
management  process.  To  aid  in  that 
assessment,  examiners  will  refer  to 
Appendix  B  of  this  Bulletin  which 
provides  a  set  of  Sound  Practices  for 
Market  Risk  Management.  These  sound 
practices  suggest  the  sorts  of 
management  practices  institutions  of 
varying  levels  of  sophistication  may 
utilize.  As  (i)  the  size  of  the  institution 
increases,  (ii)  the  complexity  of  its 
assets,  liabilities,  or  off-balance  sheet 
contracts  increases,  or  (iii)  the  overall 
level  of  interest  rate  risk  at  the 
institution  increases,  its  risk 
management  process  should  exhibit 
more  of  the  elements  included  in  the 
Sound  Practices  and  should  display  a 
greater  degree  of  formality  and  rigor. 
Because  there  is  no  formula  for 
determining  the  adequacy  of  such 
systems,  examiners  v«ll  make  that 
determination  on  a  case-by-case  basis. 
Examiners  will  take  the  following  eight 
factors,  among  others,  into 
consideration  in  assessing  the  quality  of 
an  institution's  risk  management 
practices. 

1.  Oversight  by  Board  and  Senior 
Management.  Excuniners  will  assess  the 
quality  of  oversight  provided  by  the 
institution's  board  and  senior 
management.  That  assessment  may  have 
many  facets,  as  described  in  Appendix 
B,  Sound  Practices  for  Market  Risk 
Management. 

2.  Prudence  of  Limits.  Examiners  will 
assess  the  prudence  of  the  institution's 
board-approved  interest  rate  risk  hmits. 
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Ordinarily,  a  set  of  IRR  limits  will  raise 
examiner  concerns  if  the  limits  permit 
the  institution  to  have  a  Post-shock  NPV 
Ratio  and  Interest  Rate  Sensitivity 
Measure  that  would  ordinarily  warrant 
an  "S"  component  rating  of  3  or  worse. 
(For  examples  of  how  examiners  will 
make  that  determination,  see  Appendix 
A,  Evaluating  Prudence  of  Interest  Rate 
Risk  Limits.)  Depending  on  the  level  of 
concern,  such  limits  may  result  in 
examiner  criticism  or  an  adverse  "S" 
component  rating. 

3.  Adherence  to  Limits.  Examiners 
will  assess  the  degree  to  which  the 
institution  adheres  to  its  interest  rate 
risk  limits.  Frequent  exceptions  to  the 
board's  limits  may  indicate  weak 
interest  rate  risk  management  practices. 
Similarly,  recurrent  changes  to  the 
institution's  limits  to  accommodate 
exceptions  to  the  limits  may  reflect 
ineffective  board  oversight. 

4.  Quality  of  System  for  Measuring 
NPV  Sensitivity.  Examiners  will 
consider  whether  the  quality  of  the 
institution's  risk  measurement  and 
monitoring  system  is  commensurate 
with  the  institution's  size,  the 
complexity  of  its  financial  instruments, 
and  its  level  of  interest  rate  risk. 
Examiners  will  generally  expect  the 
quality  of  an  institution's  system  for 
measuring  the  interest  rate  sensitivity  of 
NPV  to  be  consistent  with  the 
descriptions  in  Part  II. B,  Systems  for 
Measuring  Interest  Rate  Risk. 

5.  Quality  of  System  for  Measuring 
Earnings  Sensitivity.  OTS  places 
considerable  reliance  on  NPV  analysis 
to  assess  an  institution's  interest  rate 
risk.  Other  types  of  measures  may, 
however,  be  considered  in  evaluating  an 
institution's  risk  management  practices. 
In  particular,  utilization  of  a  well- 
saipported  earnings  sensitivity  analysis 
may  be  viewed  as  a  favorable  factor  in 
determining  an  institution's  component 
rating.  In  fact,  all  institutions  are 
encouraged  to  measure  the  interest  rate 
sensitivity  of  projected  earnings.  Despite 
inherent  limitations,"  such  analyses 
can  provide  useful  information  to  an 
institution's  management. 

Methodologies  used  in  measuring 
earnings  sensitivity  vary  considerably 
among  different  institutions.  To  assist 
examiners  in  reviewing  the  earnings 
modeling  process,  institutions  should 
have  clear  descriptions  of  the 
methodologies  and  assumptions  used  in 
their  models.  Of  particular  importance 
are  the  type  of  rate  scenarios  used  (e.g.. 


'  I  The  effectiveness  of  an  earnings  sensitivity 
model  to  identify  interest  rate  risk  depends  on  the 
composition  of  an  institution's  portfolio.  In 
particular,  management  should  recognize  that  such 
models  generally  do  not  fully  take  account  of 
longer-term  risk  factors. 


instantaneous  or  gradual,  consistent 
with  forward  yield  curve)  and 
assumptions  regarding  new  business 
(i.e.,  type  of  assets,  dollar  amounts,  and 
interest  rates).  In  addition,  formulas  for 
projecting  interest  rate  changes  on 
existing  business  (e.g.,  ARMs, 
transaction  deposits)  should  be  clearly 
described  and  any  major  differences 
from  analogous  formulas  used  in  the 
OTS  NPV  Model  should  be  explained 
and  supported. 

6.  Integration  of  Risk  Management 
with  Decision-Making.  Examiners  will 
consider  the  extent  to  which  the  results 
of  an  institution's  risk  measurement 
system  are  used  by  management  in 
making  operational  decisions  (e.g., 
changes  in  portfolio  structure, 
investments,  derivatives  activities, 
business  planning,  funding  decisions, 
pricing  decisions).  This  is  of  particular 
significance  if  the  institution's  Post- 
shock  NPV  Ratio  is  relatively  low,  and 
thus  provides  less  of  an  economic  buffer 
against  loss. 

Examiners  will  evaluate  whether 
management  considers  the  effect  of 
significant  operational  decisions  on  the 
institution's  level  of  interest  rate  risk. 
The  form  of  analysis  used  for  measuring 
that  effect  (earnings  sensitivity,  NPV 
sensitivity,  or  any  other  reasonable 
approach)  and  all  details  of  the 
measurement  are  up  to  the  institution. 
That  analysis  should  be  an  active  factor 
in  management's  decision-making  and 
not  be  generated  solely  to  avoid 
examiner  criticism.  In  the  absence  of 
such  a  decision-making  process, 
examiner  criticism  or  an  adverse  rating 
may  be  appropriate. 

7.  Investments  and  Derivatives. 
Examiners  will  consider  the  adequacy  of 
the  institution's  risk  management 
poUcies  and  procedures  regarding 
investment  and  derivatives  activities. 
See  Part  HI  of  this  Bulletin,  Investment 
Securities  and  Financial  Derivatives,  for 
a  detailed  discussion. 

8.  Size  Complexity,  and  Risk  Profile. 
Under  the  interagency  uniform  ratings 
descriptions,  an  institution's  risk 
management  practices  are  evaluated 
relative  to  the  institution's  "size, 
complexity,  and  risk  profile."  Thus,  a 
small  institution  with  a  simple  portfolio 
and  a  consistently  low  level  of  risk  may 
receive  an  "S"  rating  of  1  even  if  its  risk 
management  practices  are  fairly 
rudimentary.  A  large  institution  with 
these  same  characteristics  would  be 
expected  to  have  more  rigorous  risk 
management  practices,  but  would  not  be 
held  to  the  same  risk  management 
standards  as  a  similarly  sized  institution 
with  either  a  higher  level  of  risk  or  a 
portfolio  containing  complex  securities 
or  financial  derivatives.  An  institution 


making  a  conscious  business  decision  to 
maintain  a  low  risk  profile  by  investing 
in  low  risk  products  or  maintaining  a 
high  level  of  capital  may  not  require 
elaborate  and  costly  risk  management 
systems. 

C.  Combining  Assessments  of  the  Level 
of  Risk  and  Risk  Management  Practices 

Guidelines  examiners  will  use  in 
assessing  an  institution's  level  of  risk 
and  the  quality  of  its  risk  management 
practices  have  been  described  in  the  two 
previous  sections.  This  section  provides 
guidelines  for  combining  those  two 
assessments  into  an  "S"  component 
rating  for  the  institution. 

The  interagency  uniform  ratings 
descriptions  specify  the  criteria  for  the 
"S"  component  ratings  in  terms  of  the 
level  of  risk  and  the  quality  of  risk 
management  practices  (see  Appendix 
C).  For  example: 

A  rating  of  1  indicates  that  market  risk 
sensitivity  is  well  controlled  and  that  there 
is  nvinimal  potential  that  the  earnings 
performance  or  capital  position  will  he 
adversely  affected.  •   •   *  [emphasis 
added]  ^2 

Thus,  if  market  risk  is  less  thai  "well 
controlled"  (i.e.,  "adequately 
controlled,"  "in  need  of  improvement," 
or  "unacceptable"),  the  institution  does 
not  qualify  for  a  component  rating  of  1. 
Likewise,  if  the  level  of  market  risk  is 
more  than  "minimal"  [i.e.,  "moderate," 
"significant,"  or  "high"),  the  institution 
similarly  does  not  qualify  for  a  rating  of 
1. 

Applying  the  same  logic  to  the 
descriptions  of  the  2,  3,  4,  and  5  levels 
of  the  "S"  component  rating  results  in 
the  ratings  guidelines  shown  in  Table  2. 
That  table  summarizes  how  various 
combinations  of  examiner  assessments 
about  an  institution's  "level  of  interest 
rate  risk"  and  "quafity  of  risk 
management  practices"  translate  into  a 
suggested  rating.'' 

Two  important  caveats  must  be  noted 
about  this  table.  First,  the  two 
dimensions  are  not  totally  independent 
of  one  another,  because  the  quality  of 
risk  management  practices  is  evaluated 
relative  to  an  institution's  level  of  risk 
(among  other  things).  Thus,  for  example, 
an  institution's  risk  management 
practices  are  more  likely  to  be  assessed 
as  "well  controlled"  if  the  institution 
has.minimal  risk  than  if  it  has  a  higher 
level  of  risk.  Second,  as  described 


'261  Fed.  Reg.  67029  (1996). 

'3  Some  of  the  combinations  of  risk  management 
quality  and  level  of  risk  shown  in  the  table  will 
rarely,  if  ever,  be  encountered  [e.g..  an  institution 
with  "unacceptable"  risk  management  practices, 
but  a  "minimal"  level  of  risk).  For  the  sake  of 
completeness,  however,  all  cells  of  the  matrix  are 
shown. 
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further  in  the  next  section,  the  ratings 
shown  in  Table  2  provide  a  starting 
point,  but  examiners  have  broad 


discretion  to  exercise  judgment  and 
deviate  from  them. 


Table  2 
•S"  Component-Rating  Guidelines  in  Matrix  Form 


Quality  of 

Risic  Management 

Practices*^ 


V\fellCoptrolled 
Adequately  Controlled 
Needs  Improvement 
Unacceptable 


The  Quality  of  Risk  Management  Practices  is  evaluated  relative  to  an  institution's 
size,  complexity,  and  level  of  interest  rate  risk. 
-  To  receive  a  component  rating  of  5,  an  institution's  level  of  interest  rate  risk  must 
be  an  "imminent  threat  to  its  viability.'  Such  an  institution  will  typically  have  a  high 
level  of  interest  rate  risk  and  will  have  other  serious  financial  problems  that  place 
It  in  imminent  danger  of  closure. 


and  desist  on 
action  direct! 
supervisory  a 
interest  rate  i 
examinations 
whether  a  do 
component  n 
rating  is  wan 
obtain  quarte 


D.  Examiner  Judgment 

Bhnd  adherence  to  the  guidelines  is 
undesirable.  Examiners  have  a 
responsibility  to  exercise  judgment  in 
assigning  ratings  based  on  the  facts  they 
encoimter  at  each  institution.  This 
section  provides  a  non-exhaustive  list  of 
factors  examiners  might  consider  in 
applying  the  "S"  rating  guidelines  to  a 
particular  institution. 

1.  Judgment  in  Assessing  the  Level  of 
Risk.  In  assessing  the  level  of  interest 
rate  risk,  the  likelihood  that  examiners 
will  deviate  from  the  guidelines  in 
Table  1  is  heightened  in  cases  where  the 
Post-shock  NPV  Ratio  and  the  Interest 
Rate  Sensitivity  Measure  are  both  near 
cell  boimdaries.  For  example,  there  is 
no  material  difference  between  an 
institution  whose  Post-shock  Ratio  and 
Sensitivity  Measure,  are,  respectively, 
4.01%  and  199  b.p.  and  one  where  they 
are  3.99%  and  201  b.p..  yet  the 
guidelines  in  Table  1  suggest  a  2  rating 
for  the  former  and  a  4  for  the  latter. 
Clearly,  the  row  and  colunm  boundaries 
of  the  cells  in  the  table  must  be 
interpreted  as  transition  zones  or  "gray 
areas,"  rather  than  as  precise  cut-off 
points,  between  suggested  ratings.  As 
such,  examiners  will  more  commonly 
deviate  from  the  stated  guidelines  in  the 
vicinity  of  cell  borders  than  in  their 
interior.  Open-ended  cells  are  another 
instance  where  examiners  will  more 
commonly  deviate  from  the  guidelines. 
For  example,  in  assessing  an  institution 
whose  Sensitivity  Measure  is  well 


beyond  400  b.p.,  an  examiner  might 
very  well  determine  that  its  level  of  risk 
is  higher  than  the  guidelines  in  the 
rightmost  colimui  of  Table  1.  In 
applying  the  guidehnes  in  Table  1, 
many  considerations  may  cause  an 
examiner  to  reach  a  different  conclusion 
than  suggested  by  the  guidelines.  Such 
considerations  include  the  following: 

(a)  The  trend  in  the  institution's  risk 
measures  during  recent  quarters. 

(b)  The  trend  in  the  institution's  risk 
measures  compared  with  those  of  the 
rest  of  the  industry  in  recent  quarters. 
(Comparison  with  the  results  for  the 
industry  as  a  whole  often  provides  a 
useful  backdrop  for  evaluating  an 
institution's  results,  particularly  during 
a  period  of  volatile  interest  rates.) 

(c)  The  examiner's  level  of  comfort 
with  the  overall  accuracy  of  the 
available  risk  measures  as  applied  to  the 
particular  products  of  the  institution. 

(d)  The  existence  of  items  with 
particularly  volatile  or  uncertain 
interest  rate  sensitivity  for  which  the 
examiner  wants  to  allow  an  added 
margin  for  possible  error. 

(e)  The  effect  of  any  restructuring  that 
may  have  occurred  since  the  most 
recently  available  risk  measures. 

(f)  Other  available  evidence  that 
causes  the  examiner  to  favor  a  higher  or 
lower  risk  assessment  than  that 
suggested  by  the  guidelines. 

2.  Judgment  in  Assessing  the  QuaJity 
of  Risk  Management  Practices. 
Conclusions  about  the  quality  of  risk 


management  practices  should  be  based, 
in  part,  on  the  institution's  level  of  risk, 
with  less  risky  institutions  requiring 
less  rigorous  risk  management  practices. 
Considerations  listed  in  the  Judgment  in 
Assessing  the  Level  of  Risk,  above,  may 
therefore  cause  the  examiner  to  modify 
his  or  her  assessment  of  the  institution's 
risk  management  practices.  In  addition, 
if  changes  have  occurred  in  the 
institution's  level  of  risk  since  the  last 
evaluation,  the  examiner  may  wish  to 
reassess  the  quality  of  the  institution's 
risk  management  practices  in  light  of 
these  changes. 

Part  V:  Supervisory  Action 

If  supervisory  action  to  address 
interest  rate  risk  is  needed,  examiners 
will  discuss  the  problem  with 
management  and  obtain  their 
commitment  to  correct  the  problem  as 
quickly  as  practicable. 

If  deemed  necessary,  examiners  will 
request  a  written  plan  from  the  board 
and  management  to  reduce  interest  rate 
sensitivity,  increase  capital,  or  both.  The 
plan  should  include  specific  risk 
measure  targets.  If  the  initial  plan  is 
inadequate,  examiners  will  require 
amendment  and  re-submission.   . 
Examiners  will  document  the  corrective 
strategy  and  results  and  review  progress 
at  case  reviewing  meetings. 

For  institutions  with  composite 
ratings  of  4  or  5,  the  presimiption  of 
formal  enforcement  action  generally 
requires  a  supervisory  agreement,  cease 


Examples  of 
Interest  Rate 

The  follov 
how  OTS  ex 
institution's 
each  exampl 
limits  appro 


scenario  in  ( 


Id  be  based, 
level  of  risk, 
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and  desist  order,  prompt  corrective 
action  directive,  or  other  formal 
supervisory  action.  If  an  institution's 
interest  rate  risk  increases  between 
examinations,  examiners  will  consider 
whether  a  downgrade  of  the  "S" 
component  rating  or  the  composite 
rating  is  warranted.  Examiners  will 
obtain  quarterly  progress  reports  (more 


frequently  if  the  situation  is  severe). 
Where  appropriate,  examiners  may 
require  the  institution  to  develop  the 
capacity  to  conduct  its  own  modeling. 

Appendix  A:  Evaluating  Prudence  of 
Interest  Rate  Risk  Limits 

The  basic  principle  examiners  will 
use  in  evaluating  the  prudence  of  an 


institution's  risk  limits  is  whether  they 
permit  NPV  to  drop  to  a  level  where  the 
Post-shock  NPV  Ratio  and  Sensitivity 
Measure  would  suggest  an  "S" 
component  rating  of  3  or  worse  under 
the  guidelines  for  the  Level  of  Risk 
(reproduced  here  as  Table  1). 


Table  1 
Summary  of  Guidelines  for  the  "Level  of  Interest  Rate  Risk" 


Post-Shock 
NPV  Ratio 

Interest  Rate  Sensitivity  Measure                                     | 

0-100b.p. 

100-200  b.p. 

200-400  b.p. 

Over  400  b.p. 

Over10% 

Minimal  Risk 
(1) 

Minimal  Risk 
(1) 

Minimal  Risk 
(1) 

Moderate  Risk 
(2) 

r  6%  to  10% 

Minimal  Risk 
(1) 

Minimal  Risk 
(1) 

Moderate  Risk 
(2) 

Signifk:ant  Risk 
(3) 

t    4%to6% 

Minimal  Risk 
(1) 

Moderate  Risk 
(2) 

Significant  Risk 
(3) 

High  Risk 
(4) 

Below  4% 

Moderate  Risk 
(2) 

Significant  Risk 
(3) 

High  Risk 
(4) 

High  Risk 
(4) 

Examples  of  Evaluating  the  Prudence  of 
Interest  Rate  Risk  Limits 

The  following  examples  illustrate 
how  OTS  examiners  will  evaluate  an 
institution's  interest  rate  risk  limits.  In 
each  example,  the  interest  rate  risk 
limits  approved  by  the  institution's 


board  of  directors  are  shown  in  column 
[hi.  These  specify  a  minimum  NPV 
Ratio  for  each  of  the  interest  rate 
scenarios  shown  in  column  [a].  The 
NPV  Ratios  currently  estimated  for  the 
institution  for  each  rate  scenario  are 
shown  in  column  [c). 


Example  Institution  A 

Institution  A  has  a  detailed  set  of 
interest  rate  risk  limits  by  which  the 
board  of  directors  specifies  a  minimum 
NPV  Ratio  for  each  of  the  seven  rate 
shock  scenarios  described  in  Part  II. A.  1 
of  this  bulletin. 


Institution  A— Limits  and  Current  NPV  Ratios 


Rate  shock 
(in  basis  points) 

[a] 


+300  . 
+200  . 
+100  . 

0  

-100 
-200 

r-300 


Board  limits 
(minimum  NPV  ratios) 

[b] 


6.00% 

7.00 

8.00 

9.00 
10.00 
11.00 
12.00 


Institution's  current 
NPV  ratios) 

[c] 


10.00% 

11.5a 

12.50 
13.00 
13.25 
13.50 
13.75 


To  assess  the  prudence  of  Institution 
A's  interest  rate  risk  limits,  examiners 
will  evaluate  the  risk  measures 
permitted  under  those  limits  relative  to 
the  guidelines  for  the  Level  of  Risk  in 
Table  1.  The  Post-shock  NPV  Ratio 
permitted  by  the  institution's  board 
limits  is  7.00%  (from  the  +200  b.p. 
scenario  in  column  [b],  above).  The 
Sensitivity  Measure  permitted  by  the 
limits  is  not  known;  it  depends  on  the 
actual  level  of  the  base  case  NPV  Ratio, 
yvhich  will  probably  be  higher  than  the 


limit  for  the  base  case  scenario. 
Examiners  will,  therefore,  use  the 
institution's  current  Sensitivity  Measure 
(based  on  OTS's  results  or  those  of  the 
institution)  in  performing  their 
evaluation.  Institution  A's  current 
Sensitivity  Measure  is  150  basis  points 
(i.e.,  [13.00%-11.50%],  the  NPV  Ratios 
in  the  0  b.p.  and  +200  b.p.  scenarios  in 
column  [c],  above). 

Referring  to  Table  1,  the  Post-shock 
NPV  Ratio  allowed  by  the  institution's 
limits  falls  into  the  "6%  to  10%"  row 


and  its  current  Sensitivity  Measure  falls 
into  the  "100  to  200  b.p."  column.  The 
rating  suggested  by  Table  1  is,  therefore, 
a  1,  and  Institution  A's  risk  limits 
would,  thus,  probably  be  considered 
prudent.'* 

Example  Institution  B 


"This  example  assumes  there  are  no  significant 
deficiencies  in  the  institution's  risk  management 
practices. 
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Institution  B— Limits  and  Current  NPV  Ratios 


Rate  shock 
(in  basis  points) 

[a] 

+300  

+200  

+100  

0  

- 100 

-200 

-300 


Board  limits 
(minimum  NPV  ra- 
tios 


Institution's  current 
NPV  ratios) 


Institution  B  has  identical  interest  rate 
risk  limits  as  Institution  A,  but  is 
considerably  more  interest  rate  sensitive 
than  Institution  A  at  the  present  time. 
Institution  B's  Sensitivity  Measure  is 
450  b.p.  (i.e.,  [13.00%-8.50%1).  For 
purposes  of  applying  the  guidelines  in 
Table  1  to  the  limits,  the  Post-shock 


NPV  Ratio  of  7.00%  permitted  by  the 
institution's  board  limits  falls  into  the 
"6%  to  10%"  row.  Its  current 
Sensitivity  Measure,  hovi'ever,  falls  into 
the  "Over  400  b.p."  column  of  Table  1. 
The  rating  suggested  by  the  guidelines 
is  therefore  a  3,  and  Institution  B's  risk 
limits  would  probably  not  be  considered 


sufficiently  prudent.  Even  though  its 
limits  are  identical  to  those  of 
Institution  A,  its  much  higher  current 
Sensitivity  Measure  requires  the  support 
of  a  higher  Post-shock  NPV  Ratio  than 
the  minimum  permitted  by  the  board 
limits. 


Example  Institution  C 

INSTITUTION  C— Limits  and  Current  NPV  Ratios 


Rate  shock 
(in  basis  points) 

[a] 

+300  

+200  

+100  

0  

- 100 

-200 

-300 


Board  limits 
(minimum  NPV  ra- 
tios) 


lb] 


6.00% 

6.00 

6.00 

6.00 

6.00 

6.00 

6.00 


Institution's  current 
NPV  ratios 

Ic] 


6.00% 

8.50 
11.00 
13.00 
14.00 
14.50 
15.00 


Institution  C  has  the  same  current 
NPV  Ratios  as  Institution  B.  Its  board  of 
directors  has  established  the 
institution's  interest  rate  risk  limits  as  a 
single  minimum  NPV  Ratio  of  6%  that 
applies  to  all  seven  rate  shock  scenarios 
In  assessing  the  prudence  of  those 


limits,  therefore,  the  Post-shock  NPV 
Ratio  permitted  by  the  limits  is  6.00%. 
The  current  Sensitivity  Measure,  like 
that  of  Institution  B,  is  450  b.p. 

In  applying  the  Table  1  guidelines  to 
the  limits,  Institution  C's  Post-shock 
NPV  Ratio  is  in  either  the  "4%  to  6%" 
or  the  "6%  to  10%"  row  and  its 


Sensitivity  Measure  in  the  "Over  400 
b.p."  column  of  Table  1.  The  rating 
suggested  by  the  table  is,  therefore,  a  3 
or  a  4.  and  so  Institution  C's  risk  limits 
would  also  probably  not  be  considered 
sufficiently  prudent. 


Example  Institution  D 

Institution  D— Limits  and  Current  NPV  Ratios 


Rate  shock 
(in  basis  points) 

[a] 

+300  

+200  

+100 

0 

-100 

-200 

-300 


Board  limits 
(minimum  NPV  ra- 
tios) 

[b] 


3.50% 

3.50 

3.50 

3.50 

3.50 

3.50 

3.50 


Institution's  current 
NPV  ratios 

[cl 


2.50% 

3.25 

3.75 

4.00 

4.25 

4.50 

4.75 


Institution  D  has  quite  a  low  base  case 
level  of  economic  capital,  and  its  board 
limits  recognize  that  fact  by  permitting 


low  NPV  Ratios.  Furthermore,  the 
institution's  level  of  interest  rate  risk 
currently  exceeds  the  board  limits  (i.e.. 


the  current  NPV  Ratios  in  the  +200  and 
+300  scenarios  are  below  the  board's 
3.50%  minimum).  While  examiners 


UMI 


itution's  current 
NPV  ratios) 
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[cj 


6.00% 

8.50 

11.00 

13.00 

14.00 

14.50 

15.00 

hough  its 

of 

ler  current 

s  the  support 

Ratio  than 

the  board 


ution's  current 
*JPV  ratios 


(c) 


6.00% 

8.50 
11.00 
13.00 
14.00 
14.50 
15.00 


Over  400 
( rating 
refore,  a  3 
risk  Hmits 
:onsidered 


ition's  current 
PV  ratios 


[c] 


2.50% 

3.25 

3.75 

4.00 

4.25 

4.50 

4.75 


+200  and 
board's 
niners 


would  be  very  likely  to  express  concern 
about  that  aspect  of  the  institution's  risk 
management  process,  the  limits 
themselves  might  still  be  viewed  as 
prudent. 

To  determine  whether  the 
institution's  limits  are  prudent, 
examiners  will  use  the  Post-shock  NPV 
Ratio  of  3.50%  permitted  by  the  limits 
and  the  institution's  current  Sensitivity 
Measure  of  75  basis  points  (i.e.,  [4.00%- 
3.25%]).  In  applying  Table  1,  the  Post- 
shock  NPV  Ratio  permitted  by  the  limits 
falls  into  the  "Below  4%"  row  and  the 
current  Sensitivity  Measure  falls  into 
the  "0  to  100  b.p."  column.  The  rating 
suggested  by  Table  1  is  therefore  a  2, 
and  assuming  that  Institution  A's 
Sensitivity  Measure  has  been 
consistently  low,  its  risk  limits  would 
probably  be  considered  prudent. 
Because  of  the  critical  importance  of  the 
Sensitivity  Measure  in  this 
determination,  examiners  might  well 
arrive  at  a  different  conclusion  if  they 
lack  assurance  that  the  institution  has 
the  ability  to  maintain  that  measure  at 
its  current,  low  level.  Thus,  if  the 
Sensitivity  Measure  has  been  volatile  in 
the  past  or  if  examiners  have  concerns 
about  the  quality  of  the  institution's  risk 
management  practices,  they  might  well 
conclude  that  the  risk  limits  eire  not 
sufficiently  prudent. 

Appendix  B:  Sound  Practices  for 
Market  Risk  Management 

This  section  describes  the  key 
elements  for  effective  management  of 
market  risk  exposures.  These  key 
elements  encompass  sound  practices  for 
both  interest  rate  risk  management  and 
the  management  of  investment  and 
derivatives  activities.  The  degree  of 
formality  and  rigor  with  which  an 
institution  implements  these  elements 
in  its  own  risk  management  system 
should  be  consistent  with  the 
institution's  size,  the  complexity  of  its 
fmancial  instruments,  its  tolerance  for 
risk,  and  the  level  of  market  risk  at 
which  it  actually  operates. 

A.  Board  and  Senior  Management 
Oversight 

Effective  oversight  is  an  integral  part 
of  an  effective  risk  management 
program.  The  board  and  senior 
management  should  understand  their 
oversight  responsibilities  regarding 
interest  rate  risk  management  and  the 
management  of  investment  and 
derivatives  activities  conducted  by  their 
institution. 

'    Board  of  Directors.  The  board  of 
directors  should  approve  broad 
strategies  and  major  policies  relating  to 
market  risk  management  and  ensure  that 
management  takes  the  steps  necessary  to 


monitor  and  control  market  risk.  The 
board  of  directors  should  be  informed 
regularly  of  the  institution's  risk 
exposures. 

The  board  of  directors  has  ultimate 
responsibility  for  understanding  the 
nature  and  level  of  risk  taken  by  the 
institution.  Board  oversight  need  not 
involve  the  entire  board,  but  may  be 
carried  out  by  an  appropriate 
subcommittee  of  the  board.  The  board, 
or  an  appropriate  subcommittee  of 
board  members,  should: 

•  Approve  broad  objectives  and 
strategies  and  major  policies  governing 
interest  rate  risk  management  and 
investment  and  derivatives  activities. 

•  Provide  clear  guidance  to 
management  regarding  the  board's 
tolerance  for  risk. 

•  Ensure  that  senior  management 
takes  steps  to  measure,  monitor,  and 
control  risk. 

•  Review  periodically  information 
that  is  sufficient  in  timeliness  and  detail 
to  allow  it  to  understand  and  assess  the 
institution's  interest  rate  risk  and  risks 
related  to  investment  and  derivatives 
activities. 

•  Assess  periodically  compliance 
with  board-approved  policies, 
procedures,  and  risk  limits. 

•  Review  policies,  procedures  and 
risk  limits  at  least  annually. 

Although  board  members  are  not 
required  to  have  detailed  technical 
knowledge,  they  should  ensure  that 
management  has  the  expertise  needed  to 
understand  the  risks  incurred  by  the 
institution  and  that  the  institution  has 
personnel  with  the  expertise  needed  to 
manage  interest  rate  risk  and  conduct 
investment  and  derivative  activities  in  a 
safe  and  sound  manner. 

Senior  Management.  Senior 
management  should  ensure  that  the 
institution's  operations  are  effectively 
managed,  that  appropriate  risk 
management  policies  and  procedures 
are  established  and  maintained,  and  that 
resources  are  available  to  conduct  the 
institution's  activities  in  a  safe  and 
sound  manner. 

Senior  management  is  responsible  for 
the  daily  oversight  and  management  of 
the  institution's  activities,  including  the 
implementation  of  adequate  risk 
management  polices  and  procedures.  To 
carry  out  its  responsibilities,  senior 
management  should: 

•  Ensure  that  effective  risk 
management  systems  are  in  place  and 
properly  maintained.  An  institution's 
risk  management  systems  should 
include  (1)  systems  for  measuring  risk, 
valuing  positions,  and  measuring 
performance,  (2)  appropriate  risk  limits, 
(3)  a  comprehensive  reporting  and 


review  process,  and  (4)  effective  internal 
controls. 

•  Establish  and  maintain  clear  lines 
of  authority  and  responsibility  for 
managing  interest  rate  risk  and  for 
conducting  investment  and  derivatives 
activities. 

•  Ensure  that  the  institution's 
operations  and  activities  are  conducted 
by  competent  staff  with  technical 
knowledge  and  experience  consistent 
with  the  nature  and  scope  of  their 
activities. 

•  Provide  the  board  of  directors  with 
periodic  reports  and  briefings  on  the 
institution's  market-risk  related 
activities  and  risk  exposures. 

•  Review  periodically  the 
institution's  risk  management  systems, 
including  related  policies,  procedures, 
and  risk  limits. 

Lines  of  Responsibility  and  Authority 
for  Managing  Market  Risk.  Institutions 
shciild  identify  the  individuals  and/or 
committees  responsible  for  risk 
management  and  should  ensure  there  is 
adequate  separation  of  duties  in  key 
elements  of  the  risk  management 
process  to  avoid  potential  conflicts  of 
interest.  Institutions  should  have  a  risk 
management  function  (or  unit)  with 
clearly  defined  duties  that  is  sufficiently 
independent  from  position-taking 
functions. 

Institutions  should  identify  the 
individuals  and/or  committees 
responsible  for  conducting  risk 
management.  Senior  management 
should  define  lines  of  authority  and 
responsibility  for  developing  strategies, 
implementing  tactics,  and  conducting 
the  risk  measurement  and  reporting 
furA:tions. 

The  risk  management  unit  should 
report  directly  to  both  senior 
management  and  the  board  of  directors, 
and  should  be  separate  from,  and 
independent  of,  business  lines.  The 
function  may  be  part  of.  or  may  draw  its 
staff  from,  more  general  operations  (e.g., 
the  audit,  compliance,  or  Treasury 
units).  Large  institutions  should, 
however,  have  a  separate  risk 
management  unit,  particularly  if  the 
Treasury  unit  is  also  a  profit  center. 
Smaller  institutions  with  limited 
resources  and  persormel  should  provide 
additional  oversight  by  outside  directors 
in  order  to  compensate  for  the  lack  of 
separation  of  duties. 

Management  should  ensure  that 
sufficient  safeguards  exist  to  minimize 
the  potential  that  individuals  initiating 
risk-taking  positions  may 
inappropriately  influence  key  control 
functions  of  the  risk  management 
process  such  as  the  development  and 
enforcement  of  policies  and  procedures, 
th^  reporting  of  risks  to  senior 
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management,  and  the  conduct  of  back- 
office  functions. 

B.  Adequate  Policies  and  Procedures 

Institutions  should  have  clearly 
defined  risk  management  policies  and 
procedures.  The  board  of  directors  has 
ultimate  responsibility  for  the  adequacy 
of  those  policies  and  procedures;  senior 
management  and  the  institution's  risk 
management  function  have  immediate 
responsibility  for  their  design  and 
implementation.  Policies  and 
procedures  should  be  reviewed 
periodically  and  revised  as  needed. 

Interest  Rate  Risk.  Institutions  should 
have  written  policies  and  procedures  for 
limiting  and  controlling  interest  rate 
risk.  Such  policies  and  procedures 
should  be  consistent  with  the 
institution's  strategies,  financial 
condition,  risk-management  systems, 
and  tolerance  for  risk.  An  institution's 
policies  and  procedures  (or 
documentation  issued  pursuant  to  such 
policies)  should: 

•  Address  interest  rate  risk  at  the 
appropriate  level(s)  of  consolidation. 
(Although  the  board  will  generally  be 
most  concerned  with  the  consolidated 
entity,  it  should  be  aware  that 
accounting  and  legal  restrictions  may 
not  permit  gains  and  losses  occurring  in 
different  subsidiaries  to  be  netted.) 

•  Delineate  lines  of  responsibility  and 
identify  individuals  or  committees 
responsible  for  (1)  developing  interest 
rate  risk  management  strategies  and 
tactics,  (2)  making  interest  rate  risk 
management  decisions,  and  (3) 
conducting  oversight. 

•  Identify  authorized  types  of 
financial  instruments  and  hedging 
strategies. 

•  Describe  a  clear  set  of  procedures 
for  controlling  the  institution's  aggregate 
interest  rate  risk  exposure. 

•  Define  quantitative  limits  on  the 
acceptable  level  of  interest  rate  risk  for 
the  institution. 

•  Define  procedures  and  conditions 
necessary  for  exceptions  to  policies, 
hmits,  and  authorizations. 

Investment  and  Derivatives  Activities. 
Institutions  should  have  written  policies 
and  procedures  governing  investment 
and  derivatives  activities.  Such  policies 
and  procedures  should  be  consistent 
with  the  institution's  strategies, 
financial  condition,  risk-management 
systems,  and  tolerance  for  risk.  An 
institution's  policies  and  procedures  (or 
documentation  issued  pursuant  to  such 
poHcies)  should: 

•  Identify  the  staff  authorized  to 
conduct  investment  and  derivatives 
activities,  their  lines  of  authority,  and 
their  responsibilities. 
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•  Identify  the  types  of  authorized 
investment  securities  and  derivative 
instruments. 

•  Specify  the  type  and  scope  of  pre- 
purchase  analysis  that  should  be 
conducted  for  various  types  or  classes  of 
investment  securities  and  derivative 
instruments. 

•  Define,  where  appropriate,  position 
limits  and  other  constraints  on  each 
type  of  authorized  investment  and 
derivative  instrument,  including 
constraints  on  the  purpose(s)  for  which 
such  instruments  may  be  used. 

•  Identify  dealers,  brokers,  and 
counterparties  that  the  board  or  a 
committee  designated  by  the  board  (e.g., 
a  credit  policy  committee)  has 
authorized  the  institution  to  conduct  - 
business  with  and  identify  credit 
exposure  limits  for  each  authorized 
entity. 

•  Ensure  that  contracts  are  legally 
enforceable  and  documented  correctly. 

•  Establish  a  code  of  ethics  and 
standards  of  professional  conduct 
applicable  to  personnel  involved  in 
investment  and  derivatives  activities. 

•  Define  procedures  and  approvals 
necessary  for  exceptions  to  policies, 
limits,  and  authorizations. 

Pohcies  and  procedures  governing 
investment  and  derivatives  activities 
may  be  embedded  in  other  policies, 
such  as  the  institution's  interest  rate  risk 
policies,  and  need  not  be  stand-alone 
documents. 


C.  Risk  Measurement.  Monitoring,  and 
Control  Functions 

Interest  Rate  Risk  Measurement. 
Institutions  should  have  interest  rate 
risk  measurement  systems  that  capture 
all  material  sources  of  interest  rate  risk. 
Measurement  systems  should  utilize 
accepted  financial  concepts  and  risk 
measurement  techniques  and  should 
incorporate  sound  assumptions  and 
parameters.  Management  should 
understand  the  assumptions  underlying 
their  systems.  Ideally,  institutions 
should  have  interest  rate  risk 
measurement  systems  that  assess  the 
effects  of  interest  rate  changes  on  both 
earnings  and  economic  value. 

An  institution's  interest  rate  risk 
measurement  system  should  address  all 
material  sources  of  interest  rate  risk 
including  repricing,  yield  curve,  basis 
and  option  risk  exposures.  In  many 
cases,  the  interest  rate  sensitivity  of  an 
institution's  mortgage  portfolio  will 
dominate  its  aggregate  risk  profile. 
While  all  of  an  institution's  holdings 
should  receive  appropriate  treatment, 
instruments  whose  interest  rate 
sensitivity  may  significantly  affect  the 
institution's  overall  results  should 
receive  special  attention,  as  should 


instruments  whose  embedded  options 
may  have  a  significant  effect  on  the 
results. 

The  usefulness  of  any  interest  rate 
risk  measurement  system  depends  on 
the  validity  of  the  underlying 
assumptions  and  accuracy  of  the 
methodologies,  hi  designing  interest  rate 
risk  measurement  systems,  institutions 
should  ensure  that  the  degree  of  detail 
about  the  nature  of  their  interest- 
sensitive  positions  is  commensurate 
with  the  complexity  and  risk  inherent  in 
those  positions. 

Management  should  assess  the 
significance  of  the  potential  loss  of 
precision  in  determining  the  extent  of 
aggregation  and  simplification  used  in 
its  measurement  approach. 

Institutions  should  ensure  that  all 
material  positions  and  cash  flows, 
including  off-balance-sheet  positions, 
are  incorporated  into  the  measurement 
system.  Where  applicable,  these  data 
should  include  information  on  the 
coupon  rates  or  cash  flows  of  associated 
instruments  and  contracts.  Any 
adjustments  to  underlying  data  should 
be  documented,  and  the  nature  and 
reasons  for  the  adjustments  should  be 
understood.  In  particular,  any 
adjustments  to  expected  cash  flows  for 
expected  prepayments  or  early 
redemptions  should  be  documented. 
Key  assumptions  used  to  measure 
interest  rate  risk  exposure  should  be  re- 
evaluated at  least  annually. 
Assumptions  used  in  assessing  the 
interest  rate  sensitivity  of  complex 
instruments  should  be  dociunented  and 
reviewed  periodically. 

Management  should  pay  special 
attention  to  those  positions  with 
uncertain  maturities,  such  as  savings 
and  time  deposits,  which  provide 
depositors  with  the  option  to  make 
withdrawals  at  any  time.  In  addition, 
institutions  often  choose  not  to  change 
the  rates  paid  on  these  depositis  when 
market  rates  change.  These  factors 
complicate  the  measurement  of  interest 
rate  risk,  since  the  value  of  the  positions 
and  the  timing  of  their  cash  flows  can 
change  when  interest  rates  vary. 
Mortgages  and  mortgage-related 
instruments  also  warrant  special 
attention  due  to  the  uncertainty  about 
the  timing  of  cash  flows  introduced  by 
the  borrowers'  ability  to  prepay. 
IRR  Limits.  Institutions  should 
establish  and  enforce  risk  limits  that 
maintain  exposures  within  prudent 
levels.  Management  should  ensure  that 
the  institution's  interest  rate  risk 
exposure  is  maintained  within  self- 
imposed  limits.  A  system  of  interest  rate 
risk  limits  should  set  prudent 
boundaries  for  the  level  of  interest  rate 
risk  for  the  institution  and.  where 
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measure 
should  be  re- 


appropriate,  should  also  provide  the 
capability  to  set  limits  for  individual 
portfolios,  activities,  or  business  units. 

Limit  systems  should  also  ensure  that 
positions  exceeding  limitr  or 
predetermined  levels  receive  prompt 
management  attention. 

Senior  management  should  be 
notified  immediately  of  any  breaches  of 
limits.  There  should  be  a  clear  policy  as 
to  how  senior  management  will  be 
informed  and  what  action  should  be 
taken.  Management  should  specify 
whether  the  limits  are  absolute  in  the 
sense  that  they  should  never  be 
exceeded  or  whether,  under  specific 
circumstances,  breaches  of  limits  can  be 
tolerated  for  a  short  period  of  time. 

Limits  should  be  consistent  with  the 
institution's  approach  to  measuring 
interest  rate  risk. 

Interest  rate  risk  limits  should  be  tied 
to  specific  scenarios  for  movements  in 
market  interest  rates  and  should  include 
"high  stress"  interest  rate  scenarios. 

Limits  may  also  be  based  on  measures 
derived  from  the  underlying  statistical 
distribution  of  interest  rates,  using 
"eamings-at-risk"  or  "value-at-risk" 
techniques. 

Stress  Testing.  Institutions  should 
measure  their  risk  exposure  imder  a 
number  of  different  scenarios  and 
consider  the  results  when  establishing 
and  reviewing  their  policies  and  limits 
for  interest  rate  risk. 

Institutions  should  use  interest  rate 
scenarios  that  are  sufficiently  varied  to 
encompass  different  stressful 
conditions. 

Stress  tests  should  include  "worst 
case"  scenarios  in  addition  to  more 
probable  scenarios.  Possible  stress 
scenarios  might  include  abrupt  changes 
in  the  general  level  of  interest  rates, 
changes  in  the  relationships  among  key 
market  rates  (i.e.,  basis  risk),  changes  in 
the  slope  and  the  shape  of  the  yield 
curve  (i.e.,  yield  curve  risk),  changes  in 
the  liquidity  of  key  financial  markets  or 
changes  in  the  volatility  of  inarket  rates. 
In  conducting  stress  tests,  special 
consideration  should  be  given  to 
instruments  or  positions  that  may  be 
difficult  to  liquidate  or  offset  in  stressful 
situations.  Management  and  the  board 
of  directors  should  periodically  review 
both  the  design  and  the  results  of  such 
stress  tests  and  ensure  that  appropriate 
contingency  plans  are  in  place. 
Market  Risk  Monitoring  and 
Reporting.  Institutions  should  have 
accurate,  informative,  and  timely 
management  information  systems,  both 
to  inform  management  and  to  support 
compliance  with  board  policy.  Reports 
for  monitoring  and  controlling  market 
risk  exposures  should  be  provided  on  a 


timely  basis  to  the  board  of  directors 
and  senior  management. 

The  board  of  directors  and  senior 
management  should  review  market  risk 
reports  (i.e.,  interest  rate  risk  reports 
and  reports  on  investment  and 
derivatives  activities)  on  a  regular  basis 
(at  least  quarterly).  While  the  types  of 
reports  prepared  for  the  board  and 
various  levels  of  management  will  vary, 
they  should  include: 

•  Summaries  of  the  institution's 
aggregate  interest  rate  risk  and  other 
market  risk  exposures  including  results 
of  stress  tests; 

•  Reports  on  the  institution's 
compliance  with  risk  management 
policies,  procedures,  and  limits; 

•  Reports  comparing  the  institution's 
level  of  interest  rate  risk  with  other 
savings  associations  using  industry  data 
provided  by  OTS; 

•  A  summary  of  any  major  differences 
between  the  results  of  the  OTS  Net 
Portfolio  Value  Model  and  the 
institution's  own  results;  and 

•  Summaries  of  internal  and  external 
reviews  of  the  institution's  risk 
management  framework,  including 
reviews  of  policies,  procedures,  risk 
measurement  and  control  systems,  and 
risk  exposures. 

D.  Internal  Controls 

Institutions  should  have  an  adequate 
system  of  internal  controls  over  their 
interest  rate  risk  management  process.  A 
fundamental  component  of  the  internal 
control  system  involves  regular 
independent  reviews  and  evaluations  of 
the  effectiveness  of  the  system. 

Internal  controls  should  be  an  integral 
part  of  an  institution's  risk  management 
system.  The  controls  should  promote 
effective  and  efficient  operations, 
reliable  financial  and  regulatory 
reporting,  and  compliance  with  relevant 
laws,  regulations,  and  institutional 
policies.  An  effective  system  of  internal 
control  for  interest  rate  risk  should 
include: 

•  effective  policies,  procedures,  and 
risk  limits; 

•  an  adequate  process  for  measuring 
and  evaluating  risk; 

•  adequate  risk  monitoring  and 
reporting  systems; 

•  a  strong  control  environment;  and 

•  continual  review  of  adherence  to 
established  policies  and  procedures. 

Institutions  are  encouraged  to  have 
their  risk  measurement  systems 
reviewed  by  knowledgeable  outside 
parties.  Reviews  of  risk  measurement 
systems  should  include  assessments  of 
the  assumptions,  parameter  values,  and 
methodologies  used.  Such  a  review 
should  evaluate  the  system's  accuracy 
and  recommend  solutions  to  any 


identified  weaknesses.  The  results  of  the 
review,  along  with  any 
reconimendations  for  improvement, 
should  be  reported  to  senior 
management  and  the  board,  and  acted 
upon  in  a  timely  maimer. 

Institutions  should  review  their 
system  of  internal  controls  at  least 
annually.  Reviews  should  be  performed 
by  individuals  independent  of  the 
function  being  reviewed.  Results  should 
be  reported  to  the  board.  The  following 
factors  should  be  considered  in 
reviewing  an  institution's  internal 
controls: 

•  Are  risk  exposures  maintained  at 
prudent  levels? 

•  Are  the  risk  measures  employed 
appropriate  to  the  nature  of  the 
portfolio? 

•  Are  board  and  senior  management 
actively  involved  in  the  risk 
management  process? 

•  Are  policies,  controls,  and 
procedures  well  documented? 

•  Are  policies  and  procedures 
followed? 

•  Are  the  assumptions  of  the  risk 
measurement  system  well  documented? 

•  Are  data  accurately  processed? 

•  Is  the  risk  management  staff 
adequate? 

•  Have  risk  limits  been  changed  since 
the  last  review? 

•  Have  there  been  any  significant 
changes  to  the  institution's  system  of 
internal  controls  since  the  last  review? 

•  Are  internal  controls  adequate? 

E.  Analysis  and  Stress  Testing  of 
Investments  and  Financial  Derivatives 

Management  should  undertake  a 
thorough  analysis  of  the  various  risks 
associated  with  investment  securities 
and  derivative  instruments  prior  to 
making  an  investment  or  taking  a 
significant  position  in  financial 
derivatives  and  periodically  thereafter. 
Major  initiatives  involving  investments 
and  derivatives  transactions  should  be 
approved  in  advance  by  the  board  of 
directors  or  a  committee  of  the  board. 

As  a  matter  of  sound  practice,  prior  to 
taking  an  investment  position  or 
initiating  a  derivatives  transaction,  an 
institution  should: 

•  Ensure  that  the  proposed 
investment  or  derivative  transaction  is 
legally  permissible  for  a  savings 
institution. 

•  Review  the  terms  and  conditions  of 
the  investment  instrument  or  derivative 
contract. 

•  Ensure  that  the  proposed 
transaction  is  allowable  under  the 
institution's  investment  or  derivatives 
policies. 

•  Ensure  that  the  proposed 
transaction  is  consistent  with  the 
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institution's  portfolio  objectives  and 
liquidity  needs. 

•  Exercise  diligence  in  assessing  the 
market  value,  liquidity,  and  credit  risk 
of  any  investment  security  or  derivative 
instrument. 

•  Conduct  a  price  sensitivity  analysis 
of  the  security  or  financial  derivative 
prior  to  taking  a  position. 

•  Conduct  an  analysis  of  the 
incremental  effect  of  any  proposed 
transaction  on  the  overall  interest  rate 
sensitivity  of  the  institution. 

Prior  to  taking  a  position  in  any 
complex  securities  or  financial 
derivatives,  it  is  important  to  have  an 
understanding  of  how  the  future 
direction  of  interest  rates  and  other 
changes  in  market  conditions  could 
affect  the  instrument's  cash  flows  and 
market  value.  In  particular,  management 
should  understand: 

•  the  structure  of  the  instrument; 

•  the  best-case  and  worst-case  interest 
rates  scenarios  for  the  instrument; 

•  how  the  existence  of  any  embedded 
options  or  adjustment  formulas  might 
affect  the  instrument's  performance 
under  different  interest  rate  scenarios; 

•  the  conditions,  if  any,  under  which 
the  instrument's  cash  flows  might  be 
zero  or  negative; 

•  the  extent  to  which  price  quotes  for 
the  instrument  are  available; 

•  the  instrument's  universe  of 
potential  buyers;  and 

•  the  potential  loss  on  the  instrument 
(i.e..  the  potential  discount  from  its  fair 
value)  if  sold  prior  to  maturity. 

F.  Evaluation  of  New  Products, 
Activities,  and  Financial  Instruments 

Involvement  in  new  products, 
activities,  and  financial  instruments 
(assets,  liabilities,  or  off-balance  sheet 
contracts)  can  entail  significant  risk, 
sometimes  from  unexpected  sources. 
Senior  management  should  evaluate  the 
risks  inherent  in  new  products, 
activities,  and  instruments  and  ensure 
that  they  are  subject  to  adequate  review 
procedures  and  controls. 

Products,  activities,  and  financial 
instruments  that  are  new  to  the 
organization  should  be  carefully 
reviewed  before  use  or  implementation. 
The  board,  or  an  appropriate  committee, 
should  approve  major  new  initiatives 
involving  new  products,  activities,  and 
financial  instruments. 

Prior  to  authorizing  a  new  initiative, 
the  review  committee  should  be 
provided  with: 

•  a  description  of  the  relevant 
product,  activity,  or  instrument; 

•  an  analysis  of  the  appropriateness 
of  the  proposed  initiative  in  relation  to 
the  institution's  overall  financial 
condition  and  capital  levels;  and 
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•  a  description  of  the  procedures  to 
be  used  to  measure,  monitor,  and 
control  the  risks  of  the  proposed 
product,  activity,  or  instrument. 

Management  should  ensure  that 
adequate  risk  management  procedures 
are  in  place  in  advance  of  undertaking 
any  significant  new  initiatives. 

Appendix  C:  Excerpt  From  Interagency 
Uniform  Financial  Institutions  Rating 
System  '^ 

Sensitivity  to  Market  Risk 

The  sensitivity  to  market  risk 
component  reflects  the  degree  to  which 
changes  in  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equity  prices  can  adversely  affect  a 
financial  institution's  earnings  or 
economic  capital.  When  evaluating  this 
component,  consideration  should  be 
given  to:  management's  ability  to 
identify,  measure,  monitor,  and  control 
market  risk;  the  institution's  size;  the 
nature  and  complexity  of  its  activities; 
and  the  adequacy  of  its  capital  and 
earnings  in  relation  to  its  level  of  market 
risk  exposure. 

For  many  institutions,  the  primary 
source  of  market  risk  arises  from  non- 
trading  positions  and  fheir  sensitivity  to 
changes  in  interest  rates.  In  some  larger 
institutions,  foreign  operations  can  be  a 
significant  source  of  market  risk.  For 
some  institutions,  trading  activities  are 
a  major  source  of  market  risk. 

Market  risk  is  rated  based  upon,  but 
not  limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  sensitivity  of  the  financial 
institution's  earnings  or  the  economic 
value  of  its  capital  to  adverse  changes  in 
interest  rates,  foreign  exchange  rates, 
commodity  prices,  or  equity  prices. 

•  The  ability  of  management  to 
identify,  measure,  monitor,  and  control 
exposure  to  market  risk  given  the 
institution's  size,  complexity,  and  risk 
profile. 

•  The  nature  and  complexity  of 
interest  rate  risk  exposure  arising  from 
non-trading  positions. 

•  Where  appropriate,  the  nature  and 
complexity  of  market  risk  exposure 
arising  from  trading  and  foreign 
operations. 

Ratings 

1.  A  rating  of  1  indicates  that  market 
risk  sensitivity  is  well  controlled  and 
that  there  is  minimal  potential  that  the 
earnings  performance  or  capital  position 
will  be  adversely  affected.  Risk 
management  practices  are  strong  for  the 
size,  sophistication,  and  market  risk 
accepted  by  the  institution.  The  level  of 
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earnings  and  capital  provide  substantial 
support  for  the  degree  of  market  risk 
taken  by  the  institution. 

2.  A  rating  of  2  indicates  that  market 
risk  sensitivity  is  adequately  controlled 
and  that  there  is  only  moderate 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices  are 
satisfactory  for  the  size,  sophistication, 
and  market  risk  accepted  by  the 
institution.  The  level  of  earnings  and 
capital  provide  adequate  support  for  the 
degree  of  market  risk  taken  by  the 
institution. 

3.  A  rating  of  3  indicates  that  control 
of  market  risk  sensitivity  needs 
improvement  or  that  there  is  significant 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices 
need  to  be  improved  given  the  size, 
sophistication,  and  level  of  market  risk 
accepted  by  the  institution.  The  level  of 
earnings  and  capital  may  not  adequately 
support  the  degree  of  market  risk  taken 
by  the  institution. 

4.  A  rating  of  4  indicates  that  control 
of  market  risk  sensitivity  is 
unacceptable  or  that  there  is  high 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices  are 
deficient  for  the  size,  sophistication, 
and  level  of  market  risk  accepted  by  the 
institution.  The  level  of  earnings  and 
capital  provide  inadequate  support  for 
the  degree  of  market  risk  taken  by  the 
institution. 

5.  A  rating  of  5  indicates  that  control 
of  market  risk  sensitivity  is 
unacceptable  or  that  the  level  of  market 
risk  taken  by  the  institution  is  an 
imminent  threat  to  its  viability.  Risk 
management  practices  are  wholly 
inadequate  for  the  size,  sophistication, 
and  level  of  market  risk  accepted  by  the 
institution.  [Emphasis  added.] 

Appendix  D:  Glossary 

Alternate  Interest  Rate  Scenarios: 
Scenarios  that  depict  hypothetical 
shocks  to,  or  movements  in,  the  current 
term  structure  of  interest  rates.  As 
currently  utilized  in  the  OTS  NPV 
Model,  there  are  eight  alternate  interest 
rate  scenarios,  depicting  shocks  in 
which  the  term  structure  has  been 
changed  by  the  same  amount  at  all 
maturities.  The  changes  currently 
depicted  in  the  alternate  scenarios  range 
from — 400  basis  points  to  +400  basis 
points.  (Institutions  need  only  provide 
board  limits  for  scenarios  ranging 
from  -  300  to  +300  basis  points.) 

Base  Case:  A  term  sometimes  used  for 
the  prevailing  term  structure  of  interest 
rates  (i.e..  the  current  interest  rate 
scenario).  Also  known  as  the  "pre- 


shock"  or  "no  j 
subjected  to  a  c 
This  is  in  contr 
minus  100  basi 
scenarios. 

CAMELS  Rat 
ratings  system, 
thrifts,  and  crec 
provides  an  inc 
institution's  ov 
factors  of  the  C 
represent  Capil 
Quality,  Manaf 
Liquidity,  and 
Risk.  Quantitat 
factors  are  usee 
ranging  from  1 
component  rat 
represents  the 
degree  of  conci 
represents  the 
degree  of  cona 
component  rat 
developing  the 
for  an  institutii 

Complex  Se( 
"complex  secu 
collateralized  i 
("CMO"),  real 
investment  coi 
mortgage  pass- 
stripped-mortf 
structured  noti 
meeting  the  d« 
security."  An  ' 
includes  non-( 
instruments  ol 
mortgage-pass 
fixed-rate  secu 
securities. 

Composite  I 
summarizes  ai 
condition  und 
system.  This  c 
through  a  nun 
5,  with  1  repn 
and  least  degr 
representing  t; 
highest  degree 

Financial  D 
contract  whos 
value  of  one  o 
indices,  or  ref 
common  typei 
are  futures,  fo 
options,  and  s 
derivative  sec 
collateralized 
real  estate  mo 
is  not  a  financ 
definition. 

Interest  Rat 
of  an  instituti' 


Federal  Register / Vol.  63,  No.  230 /Tuesday,  December  1.  1998 /Notices 


66375 


de  substantial 
narket  risk 


that  control 


that  control 


shock"  or  "no  shock"  scenario,  one  not 
subjected  to  a  change  in  interest  rates. 
This  is  in  contrast  to,  say,  the  plus  or 
minus  100  basis  point  rate  shock 
scenarios. 

CAMELS  Rating  System:  A  uniform 
ratings  system,  applied  to  all  banks, 
thrifts,  and  credit  unions,  which 
provides  an  indication  of  an 
institution's  overall  condition..  The  six 
factors  of  the  CAMELS  rating  system 
represent  Capital  Adequacy,  Asset 
Quality,  Management,  Earnings, 
Liquidity,  and  Sensitivity  to  Market 
Risk.  Quantitative  and  qualitative 
factors  are  used  to  establish  a  rating, 
ranging  from  1  to  5  for  each  CAMELS 
component  rating.  A  rating  of  1 
represents  the  best  rating  and  least 
degree  of  concern,  while  a  5  rating 
represents  the  worst  rating  and  greatest 
degree  of  concern.  The  six  CAMELS 
component  ratings  are  used  in 
developing  the  overall  Composite  Rating 
for  an  institution. 

Complex  Securities:  The  term 
"complex  security"  includes  any 
collateralized  mortgage  obligation 
("CMO"),  real  estate  mortgage 
investment  conduit  ("REMIC"),  callable 
mortgage  pass- through  security, 
stripped-mortgage-backed-security, 
structured  note,  and  any  security  not 
meeting  the  definition  of  an  "exempt 
security."  An  "exempt  security" 
includes  non-callable,  "plain  vanilla" 
instruments  of  the  following  types;  (1) 
mortgage-pass-through  securities,  (2) 
fixed-rate  securities,  and  (3)  floating-rate 
securities. 

Composite  Rating:  A  rating  that 
summarizes  an  institution's  overall 
condition  under  the  CAMELS  rating 
system.  This  overall  rating  is  expressed 
through  a  numerical  scale  of  1  through 
5,  with  1  representing  the  best  rating 
and  least  degree  of  concern,  and  5 
representing  the  worst  rating  and 
highest  degree  of  concern. 

Financial  Derivative:  Any  financial 
contract  whose  value  depends  on  the 
value  of  one  or  more  underlying  assets, 
indices,  or  reference  rates.  The  most 
common  types  of  financial  derivatives 
are  futures,  forward  commitments, 
options,  and  swaps.  A  mortgage 
derivative  security,  such  as  a 
collateralized  mortgage  obligation  or  a 
real  estate  mortgage  investment  conduit, 
is  not  a  financial  derivative  under  this 
definition. 

Interest  Rate  Risk:  The  vulnerability 
of  an  institution's  financial  condition  to 


movements  in  interest  rates.  Changes  in 
interest  rates  affect  an  institution's 
earnings  and  economic  value. 

Interest  Rate  Risk  Exposure  Report:  A 
quarterly  report,  sent  by  GTS  to  all 
institutions  that  file  Schedule  CMR, 
presenting  the  results  of  the  OTS  NPV 
Model  for  each  institution. 

Interest  Rate  Sensitivity  Measure:  The 
magnitude  of  the  decline  in  an 
institution's  NPV  Ratio  that  occurs  as  a 
result  of  an  adverse  rate  shock  of  200 
basis  points.  The  measure  equals  the 
difference  between  an  institution's  Pre- 
shock  NPV  Ratio  and  its  Post-shock 
NPV  Ratio  and  is  expressed  in  basis 
points.  In  general,  institutions  that  have 
significant  imbalances  between  the 
interest  rate  sensitivity  (i.e.,  duration)  of 
their  assets  and  liabilities  tend  to  have 
high  Interest  Rate  Sensitivity  Measures. 

MVPE:  The  abbreviation  for  Market 
Value  of  Portfolio  Equity,  a  term 
previously  used  for  Net  Portfolio  Value. 
This  term  is  no  longer  used  by  OTS 
because  some  of  the  factors  used  to 
determine  NPV  may  not  be  market 
based. 

NPV:  The  abbreviation  for  Net 
Portfolio  Value  which  equals  the 
present  value  of  expected  net  cash  flows 
from  existing  assets  minus  the  present 
value  of  expected  net  cash  flows  from 
existing  liabilities  plus  the  present  value 
of  net  expected  cash  flows  from  existing 
off-balance  sheet  contracts. 

Post-shock  NPV  Ratio:  Along  with  the 
Sensitivity  Measure,  one  of  the  two 
primary  measures  of  interest  rate  risk 
used  by  OTS.  The  ratio  is  determined  by 
dividing  an  institution's  NPV  by  the 
present  value  of  its  assets,  where  both 
the  numerator  and  denominator  are 
measured  after  a  200  basis  point 
increase  or  decrease  in  market  interest 
rates,  whichever  produces  the  smaller 
ratio.  A  higher  Post-shock  Ratio 
indicates  a  lower  level  of  interest  rate 
risk.  Also  sometimes  referred  to  as  the 
"Exposure  Measure." 

Pre-sbock  NPV  Ratio:  Ratio 
determined  by  dividing  an  institution's 
NPV  by  the  present  value  of  its  assets, 
where  both  the  numerator  and 
denominator  are  measured  in  the  base 
case.  The  ratio  is  a  measure  of  an 
institution's  economic  capitalization.  It 
is  also  referred  to  as  the  "Base  Case  NPV 
Ratio." 

Prompt  Corrective  Action:  A  system  of 
enforcement  actions,  established  under 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991, 


that  regulators  are  required  to  take 
against  insured  institutions  whose 
capital  falls  below  certain  critical 
thresholds. 

"S"  Component  Rating:  see 
"Sensitivity  to  Market  Risk  Component 
Rating." 

Schedule  CMR:  A  section  of  the  Thrift 
Financial  Report  that  is  used  by  OTS  to 
collect  financial  data  for  the  OTS  NPV 
Model. 

Sensitivity  Measure:  see  "Interest  Rate 
Sensitivity  Measure." 

Sensitivity  to  Market  Risk" 
Component  Rating:  The  component 
rating  in  the  CAMELS  rating  system 
designed  to  express  the  degree  to  which 
changes  in  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equity  prices  can  adversely  affect  a 
finanaial  institution's  earnings  or 
economic  capital.  The  rating  is  based  on 
two  components:  an  institution's  level 
of  market  risk  and  the  quality  of  its 
practices  for  managing  market  risk.  The 
"S"  component  rating. 

Shocked  Rate  Scenarios:  see 
"Alternate  Interest  Rate  Scenarios." 

Structured  Notes:  Structured  notes 
include  fixed-income  securities  with 
embedded  options  or  derivative-like 
features  where  the  bond's  coupon, 
average  life,  or  redemption  value  is 
dependent  on  a  reference  rate,  an  index, 
or  formula.  The  term  "structured  notes" 
includes  but  is  not  limited  to:  dual- 
indexed  floaters,  de-leveraged  floaters, 
inverse  floaters,  leveraged  inverse 
floaters,  ratchet  floaters,  range  floaters, 
leveraged  cap  floaters,  stepped  cap/floor 
floaters,  capped  callable  floaters, 
stepped  spread  floaters,  multi-step 
bonds,  indexed  amortization  notes,  etc. 
Standard,  non-leveraged,  floating  rate 
securities  (i.e.,  those  whose  interest  rate 
is  not  based  on  a  multiple  of  the  index) 
are  not  considered  structured  notes  for 
purposes  of  this  Thrift  Bulletin. 

Uniform  Financial  Institutions  Rating 
System:  see  "CAMELS  Rating  System" 
and  "Composite  Rating." 

Value-at-risk:  A  measure  of  market 
risk.  An  estimate  of  the  maximum 
potential  loss  in  economic  value  over  a 
given  period  of  time  for  a  given 
probability  level. 

Dated:  Noveml)er  20.  1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
|FR  Doc.  98-31672  Filed  11-30-98;  8:45  am) 
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DEPAFITMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  208,  314,  601,  and 
610 

[Docket  No.  93N-0371] 

RIN  0910-AA37 

Prescription  Drug  Product  Labeling; 
Medication  Guide  Requirements 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
requirements  for  the  distribution  of 
patient  labeling  for  selected  prescription 
human  drug  and  biological  products 
used  primarily  on  an  outpatient  basis. 
The  agency  is  requiring  the  distribution 
of  patient  labeling,  called  Medication 
Guides,  for  certain  products  that  pose  a 
serious  and  significant  public  health 
concern  requiring  distribution  of  FDA- 
approved  patient  medication 
information.  The  intent  of  this  action  is 
to  improve  public  health  by  providing 
information  necessary  for  patients  to  use 
their  medications  safely  and  effectively. 
FDA  believes  that  this  program  will 
result  in  direct  improvements  in  the  safe 
and  effective  use  of  prescription 
medications. 

DATES:  This  regulation  is  effective  June 
1. 1999.  Written  comments  on  the 
information  collection  requirements 
should  be  submitted  by  February  1 , 
1999. 

ADDRESSES:  Submit  vmtten  comments 

on  the  information  collection 

requirements  to  the  Dockets 

Management  Branch  (HFA-305),  Food 

and  Drug  Administration,  5630  Fishers 

Lane,  rm.  1061.  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  M.  Ostrove,  Center  for  Drug 
Evaluation  and  Research  (HFD-40), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-2828, 
{Ostrove@CDER.FDA.GOV). 

Toni  M.  Stifano,  Center  for  Biologies 
Evaluations  and  Research  (HFM-20), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-3028, 
(Stifano@Al  .CBER.FDA.GOV). 

SUPP1.EMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  44182),  FDA  published  a 
proposed  rule  entitled,  "Prescription 
Drug  Product  Labeling;  Medication 


Guide  Requirements,"  imder  which  the 
agency  would  encourage  development 
and  distribution  of  written  patient 
medication  information  by  the  private 
sector.  This  information  was  intended  to 
supplement  oral  counseling  from  health 
care  professionals.  The  agency  proposed 
distribution  goals  and  performance 
standards  for  this  information.  The 
agency  proposed  to  survey  the 
marketplace  in  the  years  2000  and  2006 
to  determine  how  much  patient 
medication  information  is  being 
distributed  and  whether  it  is  useful.  The 
1995  proposal  sought  comment  on  two 
approaches  FDA  could  take  if  the 
private  sector's  voluntary  program  failed 
to  reach  the  predetermined  goals. 

The  proposal  also  included  provisions 
that  would  permit  the  agency  to  require 
FDA-approved  written  patient 
information  (Medication  Guides)  for 
distribution  with  prescription  drug  and 
biological  products  that  pose  a  "serious 
and  significant  public  health  concern 
requiring  immediate  distribution  of 
FDA-approved  patient  medication 
information."  (For  the  purposes  of  this 
document,  the  shorter  term  "serious  and 
significant  concern"  will  be  used  to 
refer  to  those  drug  products  that  FDA 
determines  require  Medication  Guides 
for  safe  and  effective  use  by  the  pubhc.) 
The  agency  indicated  that  it  would  use 
this  authority  only  on  limited  occasions. 

In  the  proposal,  FDA  stated  its 
position  that  patient  information  about 
the  risks  and  benefits  of  prescription 
drug  and  biological  products  is 
necessary  for  patients  to  use  these 
products  safely  and  effectively.  The 
overall  patient  medication  information 
program  was  proposed  to  provide 
patients  with  the  information  needed  to 
improve  their  use  of  prescription  drug 
and  biological  products.  Furthermore. 
FDA  demonstrated  in  the  preamble  to 
the  projMJsed  rule  that  the  program 
could  result  in  substantial  health  care 
cost  savings  by  reducing  the  harm 
caused  by  inappropriate  drug  use  and 
enhancing  the  benefits  of  drugs  by 
facilitating  their  proper  use. 

FDA  originally  provided  90  days  for 
pubhc  comment,  and,  in  response  to 
requests,  extended  the  comment  period 
for  an  additional  30  days  until 
December  22,  1995  in  the  Federal 
Register  of  November  24, 1995  (60  FR 
58025).  In  the  Federal  Register  of 
January  30.  1996  (61  FR  2971).  the 
agency  announced  a  pubfic  workshop  to 
be  held  on  February  14  and  15.  1996.  to 
discuss  issues  related  to  defining  the 
useful  information  that  would  be 
provided  in  the  voluntary  program.  The 
agency  also  sought  written  comments  on 
issues  raised  at  the  workshop. 


Comments  were  accepted  until  March  6 
1996. 

As  the  agency  was  reviewing  these 
and  other  comments  on  the  proposed 
rule.  Congress  enacted  legislation 
regarding  patient  labeling.  This 
legislation,  section  601  of  the 
Agricultiue,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  for  the 
fiscal  year  ending  September  30. 1997 
(Pub.  L.  104-180>(the  Appropriations 
Act).  estabUshed  a  voluntary  private- 
sector  process  under  which  national 
organizations  representing  health  care 
providers,  consumers,  pharmaceutical 
companies,  and  other  interested  parties 
were  to  collaborate  in  the  development 
of  a  long-range  plan  to  achieve  the  goals 
of  FDA's  proposed  rule  concerning 
patient  labeling  as  previously  described. 
The  legislation  adopted  the  distribution 
and  information  quaUty  goals  of  the 
proposed  rule.  The  law  further  required 
that  the  plan  developed  by  these 
organizations  be  submitted  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  for  acceptance,  rejection, 
or  modification  before  implementation. 
The  collaborative  process  established  by 
this  legislation  has  been  completed  and 
the  long-range  private-sector  plan  has 
been  accepted  by  the  Secretary. 

While  section  601  of  the 
Appropriations  Act  Umits  the  authority 
of  the  Secretary  to  implement  FDA's 
proposed  rule  regarding  written 
information  voluntarily  provided  to 
consimiers.  there  is  specific  legislative 
history  that  makes  it  clear  that  section 
601  does  not  preclude  FDA  from  using 
its  existing  authority  to  implement  a 
mandatory  program  for  the  small 
number  of  products  that  pose  a  "serious 
and  significant  concern"  and  require 
distribution  of  patient  information.  That 
legislative  history  states  that  section 
601: 

(ils  not  to  be  construed  as  prohibiting  the 
FDA  from  using  its  existing  authority  or 
regulatory  authority  to  require  as  part  of  the 
manufocturers'  approved  product  labeling 
the  dispensing  of  written  infonnation  inserts 
to  consumers  on  a  case-by-case  basis  with 
select  prescription  drugs  to  meet  certain 
patient  safety  requirements. 

Agriculture,  Riu^l  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriation  Bill,  1997,  S. 
Rept.  104-317,  104th  Cong.,  2d  sess..  p. 
132,  July  11,1996. 

In  light  of  this  legislation,  the  agency 
is  deleting  the  provisions  of  the 
proposed  rule  that  dealt  with  the  private 
sector  voluntary  program,  and  is 
limiting  this  final  rule  to  the  mandatory 
program  covering  products  of  "serious 
and  significant  concern."  Because  the 
voluntary  program  is  not  part  of  this 
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final  rule,  the  agency  will  not 
summarize  and  respond  to  comments 
relating  only  to  those  provisions. 
Instead,  this  document  will  focus  on  the 
comments  concerning  the  program  for 
products  of  "serious  and  significant 
concern." 

The  final  rule  incorporates  most  of  the 
provisions  of  the  proposed  rule 
regarding  the  mandatory  program  for 
products  of  "serious  and  significant 
concern"  and  provides  additional 
clarification  regarding  how  the  agency 
would  identify  products  that  require  a 
Medication  Guide.  Additional  changes 
have  been  made  that  reflect  the 
narrowed  focus  of  the  final  rule. 
Highlights  of  the  final  rule  are 
siunmarized,  followed  by  a  summary 
and  discussion  of  the  comments. 

n.  Highlights  ef  the  Final  Rule 

The  final  rule  establishes  a  patient 
medication  information  program  under 
which  Medication  Guides  will  be 
required  for  a  small  number  of  products 
that  FDA  determines  pose  a  serious  and 
significant  pubhc  health  concern 
requiring  distribution  of  FDA-approved 
patient  information  necessary  for  the 
product's  safe  and  effective  use.  FDA 
anticipates  that  an  average,  no  more 
than  5  to  10  products  per  year  would 
lequire  such  information. 

The  major  provisions  of  the 
medication  information  program  for 
products  of  "serious  and  significant 
concern"  and  the  changes  from  the 
proposed  rule  follow. 

A.  General  Provisions  (Part  208,  Subpart 
A) 

1.  Scope  and  Purposa 

A  number  of  changes  have  been  made 
ito  the  provisions  in  part  208  (21  CFR 
part  208)  to  reflect  the  narrowed  focus 
of  this  final  regulation  in  response  to 
section  601  of  the  Appropriations  Act, 
and  to  clarify  its  purpose  and  scope. 
Section  208.1(a)  has  been  changed  to 
indicate  that  the  final  regulation  does 
i  not  cover  voluntarily  distributed  patient 
information  for  most  prescription  drugs, 
but  rather  covers  products  of  "serious 
and  significant  concern."  The  phrase 
"that  FDA  determines  pose  a  serious 
and  significant  public  health  concern 
requiring  distribution  of  FDA-approved 
patient  information"  was  added  to 
§  208.1(a)  to  accomplish  this  change. 

Section  208.1(a)  of  the  1995  proposed 
rule  stated  that  the  requirements 
applied  to  products  "administered 
primarily  on  an  outpatient  basis  without 
direct  supervision  by  a  health 
professional."  FDA  has  changed  the 
term  "administered"  in  this  context  to 
,  the  term  "used,"  because 


"administered"  is  likely  to  be 
misinterpreted  as  involving 
administration  by  another  individual.  In 
addition,  the  agency  has  determined 
that  Medication  Guides  may,  on  rare 
occasions,  be  required  for  products  of 
"serious  and  significant  concern"  that 
are  used  on  an  inpatient  basis  or  under 
the  supervision  of  a  health  professional. 
This  change  has  been  made  by  moving 
the  word  "primarily"  to  immediately 
follow  the  word  "applies"  in  the  second 
sentence  of  §  208.1(a).  In  light  of  this 
change,  the  last  sentence  of  proposed 
§  208.1(a)  has  been  deleted,  because  it  is 
no  longer  needed. 

Under  the  proposed  rule,  the  patient 
information  program  applied  to  all  new 
prescriptions,  but  only  upon  request  by 
the  patient  for  refill  prescriptions. 
Because  of  the  narrowed  focus  of  this 
final  rule  and  because  the  agency 
believes  that  the  patient  information 
that  will  be  provided  in  Medication 
Guides  is  important  to  the  safe  and 
effective  use  of  a  product,  it  is  necessary 
to  require  the  distribution  of  a 
Medication  Guide  with  every 
prescription  for  that  product. 
Accordingly,  §  208.1(a)  has  been 
changed  so  that  patient  information 
required  under  this  part  must  be 
provided  for  all  prescriptions  of  the 
drug,  whether  they  £ire  new 
prescriptions  or  refills  and  regardless  of 
whether  the  information  is  requested  by 
the  patient. 

Section  208.1(b)  as  proposed  has  been 
deleted  because  the  final  regulation  no 
longer  covers  voluntarily  distributed 
patient  information.  This  change  was 
made  because  of  the  enactment  of 
section  601  of  the  Appropriations  Act, 
which  created  a  process  under  which 
national  organizations  representing 
consiuners,  health  professionals, 
pharmaceutical  companies,  and  others 
developed  a  plan  for  the  voluntary 
distribution  of  patient  information.  This 
legislation  specifically  prohibits  the 
implementation  of  the  proposed  rule  if 
a  plan  acceptable  to  the  Secretary  is 
developed  and  submitted  within  the 
statutory  time  i>eriod.  The 
accompanying  legislative  history  makes 
it  clear,  however,  that  the  agency  was 
not  precluded  fmm  requiring  FDA- 
approved  patient  leaflets  for  drugs  of 
serious  and  significant  concern  under 
its  existing  authority.  New  §  208.1(b) 
describes  the  purpose  of  patient  labeling 
required  under  the  final  regulation. 

The  information  wall  be  required  if 
the  agency  determines  that  it  is 
necessary  to  patients'  safe  and  effective 
use  of  the  drug  product.  The  agency 
added  this  provision  to  clarify  the 
regulations  when  it  will  require 
Medication  Guides  and  to  reflect  the 


agency's  intention  to  make  the  decision 
to  require  a  Medication  Guide  carefully 
and  on  a  case-by-case  basis.  This 
approach  to  Medication  Guides  is 
consistent  with  the  legislative  history  of 
the  Appropriations  Act  discussed  earlier 
in  this  preamble.  The  new  language  in 
§  208.1(b)  also  helps  differentiate 
required  Medication  Guides  from  the 
voluntary  private  sector  program. 

Section  208.1(c)  as  proposed  has  been 
deleted.  Its  primary  purpose  was  to 
provide  a  standard  against  which 
volvmtarily  distributed  patient 
infarmation  would  be  evaluated. 
However,  the  voluntary  program  is  no 
longer  part  of  this  regulation.  The 
agency  believes  that  the  substance  of 
this  provision  is  valuable,  however,  and 
has  therefore  changed  §  208.20,  Content 
and  format  of  a  Medication  Guide,  to 
include  all  of  the  elements  of  proposed 
§  208.1(c).  These  elements  are  also 
closely  related  to  the  criteria  adopted 
during  the  collaborative  private-sector 
process. 

New  §  208.1(c)  of  the  final  rule 
describes  when  FDA  may  require  a 
Medication  Guide.  Patient  labeling  will 
be  required  if  the  agency  determines 
that  one  or  more  of  the  following 
circimistances  exists: 

(1)  The  drug  product  is  one  for  which 
patient  labeling  could  help  prevent 
serious  adverse  effects. 

(2)  The  drug  product  is  one  that  has 
serious  risk(s)  (relative  to  benefits)  of 
which  patients  should  be  made  aware 
because  information  concerning  the 
risk(s)  could  affect  patients'  decision  to 
use,  or  to  continue  to  use,  the  product. 

(3)  The  drug  product  is  important  to 
health  and  patient  adherence  to 
directions  for  use  is  crucial  to  the  drug's 
effectiveness.  FDA  beheves  that  these 
circiunstances  will  apply  to  a  very  small 
group  of  products.  These  circimistances 
have  been  clarified  to  address  comments 
that  they  were  overly  broad. 

Proposed  §  208.1(d)  has  been  deleted 
as  unnecessary  because  the  final 
regulation  applies  only  to  "serious  and 
significant"  products. 

2.  Definitions 

Section  208.3  contains  definitions  of 
important  terms  used  in  part  208. 
Several  changes  have  been  made  in  this 
section  to  help  clarify  the  Medication 
Guide  program.  Numerous  comments 
conveyed  confusion  about  what 
constitutes  a  "Medication  Guide,"  for 
example,  whether  the  term  refers  to 
voluntary  private  sector  patient 
information  or  mandated  FDA-approved 
patient  information.  Therefore,  in  the 
final  rule  new  §  208.3(h)  defines 
"Medication  Guide"  to  mean  FDA- 
approved  patient  labeling  conforming  to 
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the  specifications  set  forth  in  part  208 
and  other  applicable  regulations.  This 
term  now  applies  only  to  patient 
information  required  for  products  of 
"serious  and  significant  concern." 
The  agency  on  its  own  initiative 
added  new  §  208.3(e)  to  include  a 
definition  of  the  term  "drug  product." 
The  purpose  of  adding  this  new 
definition  is  to  make  it  clear  that  the 
term,  as  it  is  used  in  this  final 
regulation,  applies  to  the  finished 
dosage  form  of  both  drug  and  biological 
products.  Because  of  the  addition  of  this 
definition,  the  subsequent  provisions  in 
§  208.3  have  been  renimibered. 

In  preparing  the  final  rule,  the  agency 
revised  the  definition  of  the 
"manufacturer"  of  a  drug  product  to  be 
consistent  with  the  definition  of  the 
"manufacturer"  of  a  biological  product. 
The  definition  of  a  "manufacturer"  in 
the  proposed  rule  inadvertently  referred 
only  to  the  person  who  actually 
produced  the  drug  product,  while  the 
definition  for  biologicals  included  both 
the  actual  producer  of  the  product  as 
well  as  the  person  who  is  an  applicant 
for  a  Ucense  where  the  appUcant  is 
responsible  for  complying  with  the 
product  and  estabfishment  standards. 
This  latter  meaning  of  the  term 
corresponds  most  closely  to  the 
definition  of  an  "appUcant"  as  that  term 
is  used  in  the  new  drug  regulations  in 
part  314  (21  CFR  part  314).  Therefore, 
FDA  has  included  the  definition  of 
"applicant"  in  §  314.3(b)  in  the 
definition  of  a  drug  product 
manufactiu^r  in  §  208.3(g).  It  is 
important  for  two  reasons  that  both 
meanings  of  "manufacturer"  be 
included  in  the  definition  of  the  term 
for  purposes  of  this  final  rule.  First, 
FDA  intends  that  each  person 
potentially  or  actually  in  the  chain  of 
distribution  of  a  product  be  subject  to 
the  distribution  requirements  in 
§  208.24  and  for  that  reason  both  the 
producer  of  the  product  and  the  person 
responsible  for  the  product  application 
must  be  included.  Second,  for  purposes 
of  identifying  the  person  who  is 
responsible  for  the  content  and  format 
requirements  in  §  208.20  and  the 
requirement  of  obtaining  FDA  approval 
of  the  Medication  Guide  in  §  208.24(a), 
the  agency  wishes  to  clarify  that  it  is  the 
person  who  is  responsible  for  the 
product  appUcation. 

The  agency  has  also  added  a 
definition  of  the  term  "packer"  in  new 
§  208.3(i).  Packers  are  subject  to  the 
provisions  of  this  final  rule  and  a 
definition  was  needed  to  distinguish  a 
packer  from  a  manufacturer  or 
distributor. 

Section  208.3(k)  of  this  final 
regulation  provides  a  definition  of  the 


terms  "serious  risk"  and  "seriouis 
adverse  effect"  that  states  that  these 
terms  mean  an  adverse  drug  experience, 
or  the  risk  of  such  an  experience,  as  that 
term  is  defined  elsewhere  in  the 
regulations  governing  drug  and 
biological  products.  The  purpose  of 
adding  this  definition  is  to  further 
narrow  the  scope  of  this  regulation  in 
response  to  many  comments 
complaining  of  the  breadth  of  the 
agency's  proposed  criteria  for 
identifying  products  of  "serious  and 
significant  concern."  (See  previous 
discussion  of  §  208.1  (b)  and  (c).) 

B.  Genera]  Requirements  for  a 
Medication  Guide  (Part  208,  Subpart  B) 

1.  Content  and  Format  of  a  Medication 
Guide 

Section  208.20  now  contains  the 
requirements  for  both  the  content  and 
format  of  Medication  Guides.  This 
section  sets  forth  the  specific  categories 
of  information  about  a  product  that  a 
Medication  Guide  shall  contain,  as  well 
as  statements  that  shall  appear  on  a 
Medication  Guide.  The  agency  has 
generally  retained  from  the  proposal  the 
text  and  order  of  the  headings  under 
which  the  information  shall  appear  and 
has  also  now  grouped  the  information 
under  the  appropriate  heading.  This 
section  also  includes  specifications  for 
minimum  letter  height  or  type  size, 
legibility,  and  p.resentation 
considerations.  The  combined  provision 
is  more  concise  and  the  reorganization 
makes  the  requirements  clearer.  The 
agency  notes  that  the  content  and  format 
criteria  in  the  final  rule  are  virtually  the 
same  as  those  adopted  in  the  private 
sector  plan  discussed  earlier. 

The  order  specified  in  §  208.20(b) 
starts  with  a  presentation  of  the  most 
important  information  patients  should 
know  about  the  product  to  use  it  safely 
and  effectively,  i.e.,  why  the  product 
poses  a  serious  and  significant  public 
health  concern  requiring  distribution  of 
FDA-approved  written  patient 
information.  This  section  is  being 
included  in  place  of  the  summary 
section  originally  proposed  by  FDA.  The 
agency  made  this  change  because  it 
beheves  that  it  is  redundant  to  include 
in  such  a  short  document  a  summary 
section  containing  information 
elaborated  in  other  sections. 

This  section  is  followed  by  sections 
addressing  the  product's  indications  for 
use,  contraindications,  directions  for 
use,  precautions,  and  possible  side 
effects.  The  final  rule  does  not  specify 
where  in  this  order  other  information 
(e.g.,  storage  instructions  and  specific 
instructions  for  using  products  that  are 
not  orally  administered  (e.g.,  injectables. 


patches))  may  be  placed.  As  reflected  in 
§  208.20(b)(9),  the  rule  permits  the 
insertion  of  additional  headings  or 
subheadings  as  appropriate  for  specific 
Medication  Guides. 

Other  changes  have  been  made  in 
§  208.20  of  the  final  rule.  As  mentioned 
above,  the  agency  beUeves  that  the 
criteria  for  determining  useful 
information  that  were  proposed  in 
§  208.1(c)  are  important  and  has 
retained  them  in  the  final  rule.  All  of 
the  criteria  that  Medication  Guides  must 
meet,  however,  are  now  contained  in  a 
single  section  of  this  final  rule 
(§  208.20(a)). 

The  agency  on  its  own  has  added 
language  to  §  208.20(a)(2)  to  reinforce 
the  fact  that  a  Medication  Guide,  while 
based  on  the  approved  labeling,  should 
be  understandable  to  laypersons  and 
therefore  need  not  use  the  identical 
language  in  the  approved  labeling. 

Other  small  changes  have  been  made 
in  §  208.20  as  well.  Section  208.20(a)(7) 
and  (b)(1)  now  require  that  a  Medication 
Guide  contain  the  established  or  proper 
name  of  the  drug  in  order  to  recognize 
the  terminology  used  for  biologicals. 
(See  21  CFR  600.3(k)).  The  introductory 
sentence  of  §  208, 20(b)  has  been 
changed  to  make  it  clear  that  only  the 
headings  that  have  relevance  to  the  drug 
product  should  be  included  in  a 
Medication  Guide.  Other  changes  have 
been  made  throughout  §  20S.20(b)  to 
emphasize  that  only  specific,  important 
information  about  Oie  drug  product 
should  be  included  in  a  Medication 
Guide.  These  changes  are  being  made  so 
that  the  effectiveness  of  the  patient 
labeling  is  not  reduced  by  its  being  too 
long  or  including  irrelevant  information. 

FDA  has  added  the  following 
language  to  §  208.20(b)(3)  relating  to  the 
product's  indications:  "In  appropriate 
circumstances,  this  section  may  also 
explain  the  nature  of  the  disease  or 
condition  the  drug  product  is  intended 
to  treat,  as  well  as  the  benefit(s)  of 
treating  the  condition."  This  addition  is 
designed  to  allow,  when  relevant,  a 
fuller  discussion  that  could  include  the 
benefits  of  treatment. 

Finally,  FDA  has  made  two  changes  to 
§  208.20(b)(8).  First,  §208.20(b)(8)(ii) 
has  been  changed  to  make  it  clear  that 
a  Medication  Guide  must  contain  a 
statement  that  a  drug  product  should 
not  be  used  for  a  condition  other  than 
that  for  which  it  is  prescribed.  This 
change  is  made  to  avoid  any  confusion 
Mdth  the  statement  that  drugs  may 
sometimes  be  prescribed  for  uses  not 
described-in  the  Medication  Guide. 
Second,  §  208.20(b)(8)(iii)  has  been 
changed  to  make  it  clear  that  the  name 
and  address  of  the  dispenser  may  be 
included  in  a  Medication  Guide.  The 
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name  and  address  of  the  manufacturer, 
distributor,  or  packer  of  a  drug  product 
that  is  not  also  a  biological  product  or 
of  the  manufacturer  or  distributor  of  a 
drug  product  that  is  also  a  biological 
product  is  required.  This  change  was 
made  to  correct  a  drafting  error  in 
proposed  §  208.20(b)(8){iii)  that  would 
have  allowed  the  dispenser's  name 
alone  to  appear  on  a  Medication  Guide. 

2.  Distributing  and  Dispensing  a 
Medication  Guide 

Section  208.24  sets  forth  the 
requirements  for  distributing  and 
dispensing  Medication  Guides.  The 
agency  has  made  several  changes  to  this 
section  to  make  clear  the 
responsibilities  of  each  person 
distributing  a  drug  product  subject  to 
this  part.  Tlie  agency  has  added  new 
§  208.24(a)  that  explicitly  requires  the 
manufactiu^r  to  obtain  FDA  approval  of 
the  Medication  Guide  before  it  can  be 
distributed.  Although  this  requirement 
had  been  stated  indirectly  in  the 
proposed  rule  regarding  products  of 
"serious  and  significant  concern,"  the 
agency  beUeved  it  should  be  stated 
clearly  in  the  final  rule.  Because  the 
majority  of  Medication  Guides  will  be 
required  at  the  time  of  approval,  it  is 
appropriate  for  FDA  to  approve  the  text 
of  both  patient  labeling  and  professional 
labeUng  at  the  same  time. 

Section  208.24(b)  states  the 
manufacturer's  basic  responsibility  for 
ensuring  that  Medication  Guides  are 
available  for  distribution  to  patients. 
Under  §  208.24(b),  a  manufacturer  shall 
provide  to  distributors,  packers,  or 
authorized  dispensers  to  which  it  ships 
the  drug  product,  either  Medication 
Guides  in  sufficient  nvraibers,  or  the 
means  to  produce  Medication  Guides  in 
sufficient  numbers,  to  permit  the 
authorized  dispenser  to  provide  a 
Medication  Guide  to  each  patient  who 
receives  a  prescription  for  the  drug 
product.  The  agency  generally  expects 
that  the  "means  to  produce"  shall 
include  a  computer  file  of  the 
Medication  Guide  for  use  with  a 
computerized  patient  medication 
information  program.  Section  208.24(c) 
states  the  responsibility  of  the 
distributor  or  packer  that  receives 
Medication  Guides,  or  the  means  to 
produce  Medication  Guides,  to  provide 
them  to  each  authorized  dispenser  to 
whom  it  ships  a  container  of  drug 
product. 

FDA  has  changed  §  208.24  in  several 
places  to  make  it  clear  that  packers  are 
covered  by  this  final  regulation.  It 
appears  that  packers  had  been 
inadvertently  omitted  fiom  the 
proposal.  The  change  is  intended  to 
make  it  clear  that,  in  situations  where  a 


Medication  Guide  is  distributed  with 
the  product,  each  person  in  the 
distribution  chain  has  the  responsibiUty 
of  ensuring  that  the  Medication  Guide 
remains  with  the  product  so  that  it  can 
reach  the  authorized  dispenser. 

FDA  has  also  deleted  the  phrase 
"finished  dosage  form"  from  several 
places  in  §  208.24  of  this  rule.  This 
phrase  is  no  longer  needed  because  the 
agency  has  added  a  definition  of  "drug 
product"  in  §  208.3(e)  that  clarifies  that 
the  term  refers  to  products  in  finished 
dosage  form. 

Section  208.24  has  been  changed  in 
several  places  to  reflect  the  fact  that 
Medication  Guides  must  be  dispensed 
with  every  prescription  for  a  drug 
product  subject  to  this  part,  and  not  just 
with  new  prescriptions  or  if  requested 
by  a  patient  for  a  refill  prescription. 
This  change  is  needed  because  it  will  be 
necessary  for  patients  to  have  the 
information  in  a  Medication  Guide  in 
order  to  use  a  product  of  "serious  and 
significant  concern"  safely  and 
effectively.  It  is  therefore  important  for 
patients  to  receive  this  information  each 
time  they  obtain  the  drug  product. 

Some  comments  noted  tnat  dispensers 
may  not  know  if  Medication  Guides  are 
provided  with  the  product,  affixed  on 
the  container,  or  contained  within  the 
package.  Therefore,  in  the  final  rule,  a 
new  §  208.24(d)  has  been  created  that 
states  that  the  label  of  each  container  of 
drug  product  (which  now,  because  of 
the  added  definition  of  drug  product, 
includes  both  large  volume  containers 
of  finished  dosage  form  and  imit-of-use 
containers)  shall  instruct  the  authorized 
dispenser  to  provide  a  Medication 
Guide  to  each  patient  to  whom  the  drug 
product  is  dispensed,  and  shall  state 
how  the  Medication  Guide  is  provided. 
This  new  section  also  requires  that  these 
statements  be  made  in  a  prominent  and 
conspicuous  manner.  The  agency  on  its 
own  initiative  has  amended  both 
§  208.24(d)  and  the  regulations 
governing  labeling  of  biological 
products  to  make  clear  how 
manufactiuers  can  comply  with  the 
requirements  of  §  208.24(d)  if  a 
container  label  is  too  small  for  the 
required  statement.  (See  §  610.60(a)(7).) 
Section  208.24(c)  of  the  proposed  rule 
required  the  manufactiuer  and 
distributor  to  provide  a  Medication 
Guide  with  each  unit-of-use  container 
intended  to  be  dispensed  to  a  patient. 
FDA  has  omitted  this  paragraph  from 
the  final  rule.  This  provision  is  not 
necessary  because  the  responsibility  to 
provide  Medication  Guides  to  the 
authorized  dispenser  is  clear  from  the 
other  changes  to  §  208.24.  Further,  FDA 
wishes  to  provide  manufacturers, 
distributors,  and  packers  flexibiUty  in 


the  ways  that  they  can  meet  that 
responsibility.  If  a  manufacturer  chooses 
to  provide  Medication  Guides 
electronically  for  a  product  in  a  unit-of- 
use  container,  they  may  now  do  so 
because  of  this  change. 

Proposed  §  208.24Td)  stated  that  the 
requirements  of  part  208  could  be  met 
by  the  manufacturer,  distributor,  or  any 
other  person  acting  on  behalf  of  the 
manufacturer  cft  distributor.  This  ' 
section  further  provided  that  a 
manufactiuer  or  distributor  could  satisfy 
the  requirements  of  part  208  with  a 
Medication  Guide  printed  by  a 
distribute  or  authorized  dispenser.  This 
provision  was  intended  to  enable 
manufacturers  and  distributors  to  make 
use  of  third-party  information  systems 
that  could  simplify  the  process  of 
dispensing  patient  information  leaflets 
to  patients.  The  proposal  envisioned 
that  third  parties  would  most  likely  both 
create  and  distribute  Medication  Guides 
to  authorized  dispensers  under  the 
voluntary  private-sector  program. 
Proposed  §  208.24(d)  has  been  deleted 
from  this  final  rule.  The  agency  believes 
that  it  is  no  longer  necessary  because 
the  final  rule  appUes  only  to  Medication 
Guides  for  products  of  "serious  and 
significant  concern"  that  will  be 
approved  by  the  agency  and  will  be  part 
of  tAese  products'  approved  labeling. 
Section  208.24(f)  was  modified  in 
response  to  several  comments.  A  change 
has  been  made  to  make  it  clear  that 
wholesalers,  as  well  as  authorized 
dispensers,  are  not  subject  to  section 
510  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360) 
that  requires  registration  of  producers  of 
drugs  and  fisting  of  drugs  in  commercial 
distribution  if  they  change  the 
container,  wrapper,  or  labeling  of  any 
drug  product,  as  long  as  the  change  is 
due  solely  to  an  act  performed  under 
part  208. 

3.  Exemptions  and  Deferrals 

Section  208.26  provides  the 
circiunstances  under  which  there  may 
be  exemptions  from,  or  deferrals  of, 
content  and  format  requirements  for 
Medication  Guides,  and  exemption  fi-om 
the  distribution  of  Medication  Guides  to 
patients  under  certain  circiunstances. 

Proposed  §  208.26(b)  provided,  in 
part,  that  a  licensed  practitioner  or  an 
authorized  dispenser  could  determine 
that  it  is  not  in  the  best  interests  of  a 
patient  to  receive  a  Medication  Guide. 
FDA  has  changed  this  provision  to 
allow  only  the  hcensed  practitioner  who 
prescribes  a  drug  product  to  direct  that 
a  Medication  Guide  be  withheld  from  a 
patient. 

Section  208.26(b)  has  also  been 
modified  to  address  concerns  about 
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possible  perceived  interference  by  FDA 
in  the  judgments  of  health  care  ' 
professionals  with  respect  to 
withholding  a  Medication  Guide  from  a 
patient.  The  final  rule  does  not  contain 
the  pro|X)sed  sentence  that  would  have 
required  authorized  dispensers  to 
provide  Medication  Guides  for  a 
particular  product  under  all 
circumstances.  Consequently,  only  the 
patient,  and  not  FDA,  can  overrule  the 
hcensed  practitioner's  decision  to 
withhold  a  Medication  Guide  from  that 
patient. 

Section  208.26(c)  as  proposed 
provided  that  a  Medication  Guide  was 
not  required  to  be  dispensed  in  an 
emergency,  or  where  the  manufactiu^r, 
distributor,  or  authorized  dispenser  did 
not  have  a  Medication  Guide  available 
and  could  document  a  good  faith  effort 
to  provide  one.  Section  208.26(d)  as 
proposed  set  forth  a  small  business 
exemption  for  certain  authorized 
dispensers.  However,  this  exemption 
only  applied  to  the  broad 
comprehensive  program  of  distribution 
of  patient  information.  It  did  not  apply 
to  Medication  Guides  for  products  of 
"serious  and  significant"  concern. 

The  agency  has  deleted  both  proposed 
§  208.26(c)  and  (d)  from  this  final  rule. 
FDA  does  not  believe  that  such 
exemptions  are  appropriate  for 
Medication  Guides  that  are  required  for 
a  very  small  number  of  products  of 
"serious  and  significant  concern"  and 
that  provide  information  necessary  to 
the  safe  and  effective  use  of  the  product. 

m.  Comments  on  the  Proposed  Rule 

FDA  received  approximately  100 
comments  in  response  to  the  1995 
proposed  rule  and  the  request  for 
comments  associated  with  the  February 
1996  public  workshop.  The  comments 
came  from  individual  consumers  and 
consumer  organizations,  academics, 
individual  pharmacists,  physicians,  and 
other  health  care  professionals,  health 
professional  associations,  trade 
associations,  and  prescription  drug  and 
biological  product  manufacturers, 
attorneys,  and  others.  A  number  of 
comments  submitted  examples  of 
patient  information  leaflets  currently 
being  distributed.  Several  comments 
misunderstood  the  proposed  rule  and 
commented  as  though  FDA  was  seeking 
to  immediately  establish  a  mandatory 
Medication  Guide  program  to  provide 
patient  labeling  for  all  prescription  drug 
and  biological  products. 

A.  Patient  Information — Legal  Authority 

1.  Some  comments  stated  that  the 
proposal  regulates  the  professional 
practice  of  pharmacy,  which  is  the 
purview  of  the  State  boards  of 


pharmacy.  The  comments  stated  that 
FDA  cannot  extend  its  statutory 
authority  to  regulate  product  labehng  to 
require  that  pharmacists  distribute 
information  about  prescription 
medications  that  they  dispense.  One 
comment  added  that  this  initiative 
would  set  a  precedent  for  FDA  to 
impose  other  regulations  on  individual 
health  care  professionals. 

Both  the  proposal  and  the  final  rule 
seek  to  assure  that  patients  receive 
information  necessary  to  the  safe  and 
effective  use  of  prescription  drug 
products.  Federal  courts  have  affirmed 
FDA's  authority  to  require  the 
dispensing  of  patient  labehng  for 
prescription  drugs,  and  that  such 
requirement  does  not  interfere  with  the 
practice  of  medicine  (Pharmaceutical 
Mfr.  Ass'n  (PMA)  v.  FDA,  484  F.  Supp. 
1179  (D.  Del.  1980).  off  d  per  curiam, 
634  F.  2d  106  (3d  Cfr.  1980)). 

In  PMA  V.  FDA,  the  court  stated  that 
"[tlhe  fact  that  the  practice  of  medicine 
is  an  area  traditionally  regulated  by  the 
states  does  not  invalidate  those 
provisions  of  the  act  which  may  at  times 
impinge  on  some  aspect  of  a  doctor's 
practice"  (Id.  at  1188).  The  court 
reasoned  that  the  regulation  at  issue, 
which  required  pharmacists  and 
dispensing  physicians  to  distribute 
patient  labeling  with  prescription  drugs 
containing  estrogens,  did  not  forbid  a 
physician  from  prescribing  a 
prescription  drug  product,  nor  did  it 
limit  the  physician's  exercise  of 
professional  judgement  (Id.).  Moreover, 
the  court  stated  that  the  regulation  not 
only  did  not  limit  the  information  that 
a  physician  may  provide  to  his  or  her 
patients,  but  rather  it  fostered  open 
discussions  between  physicians  and 
patients  (Id.).  Similarly,  this  final  rule 
does  not  inhibit  a  prescriber  or 
pharmacist  from  exercising  his  or  her 
professional  judgement,  nor  does  it  limit 
the  information  that  can  be  given  to  the 
patient.  The  prescriber  or  pharmacist 
may  add  to  the  information  and  discuss 
any  aspect  of  the  product  with  the 
patient,  thereby  promoting  better 
commimicaUon  between  health  care 
professionals  and  their  patients. 

FDA  also  does  not  agree  that  it  lacks 
statutory  authority  over  written 
information  about  prescription  drug 
products  that  is  dispensed  by 
pharmacists.  The  agency's  authority  for 
this  final  rule  was  set  forth  in  the 
proposed  rule  (60  FR  44182  at  44210). 
In  short,  under  section  502(a)  of  the  act 
(21  U.S.C.  352),  a  drug  product  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular.  Further, 
under  section  505  (d)  and  (e)  of  the  act 
(21  U.S.C.  355  (d)  and  (e)),  FDA  must 
refuse  to  approve  an  application  and 


may  withdraw  the  approval  of  an 
apphcation  if  the  labeling  for  the  drug 
is  false  or  misleading  in  any  particular. 

Section  201  (n)  of  the  act  (21  U.S.C. 
321)  describes  the  concept  of 
"misleading"  and  specifically  provides 
that  in  determining  whether  the  labeling 
of  a  drug  is  misleading,  there  shall  be 
taken  into  account  not  only 
representations  or  suggestions  made  in 
the  labeling,  but  also  the  extent  to 
which  the  labeling: 

(flails  to  reveal  facts  material  in  the  light  of 
such  representations  or  material  with  respect 
to  consequences  which  may  result  from  the 
use  of  the  [drug]  •  *  •  under  the  conditions 
of  use  prescribed  in  the  labeling  *  *  *  or 
under  such  conditions  of  use  as  are 
customary  or  usual. 

These  provisions,  along  with  section 
701(a)  of  the  act  (21  U.S.C.  371). 
authorize  FDA  to  issue  regulations 
designed  to  ensure  that  patients  using 
prescription  drug  products  receive 
information  that  is  material  with  respect 
to  the  consequences  which  may  result 
from  the  use  of  these  products  under 
labeled  conditions.  The  proposed  rule 
also  described  the  agency's  authority  for 
requiring  Medication  Guides  for  generic 
drugs  and  biological  products. 

The  act  authorizes  FDA  to  regulate  the 
marketing  of  drug  products  so  that  they 
are  safe  and  effective  for  their  intended 
uses  and  are  properly  labeled.  As 
previously  stated.  FDA  has  determined 
that  written  patient  labeling  containing 
information  on  warnings,  precautions, 
contraindications,  side  effects, 
directions  for  use.  and  other  information 
is  necessary  for  the  safe  and  effective 
use  of  prescription  drug  products  of 
"serious  and  significant  concern." 

2.  Several  comments  contended  that 
FDA  lacks  the  legal  authority  to  request 
(or  require)  patient  labeling  for 
prescription  drug  products.  One 
comment  cited  section  503(b)(2)  of  the 
act  (21  U.S.C.  353),  which  expressly 
exempts  prescription  medications  from 
the  requirement  for  "adequate 
directions  for  use." 

FDA  does  not  agree  with  these 
comments.  As  previously  discussed  in 
response  to  comment  number  1  of  this 
dociunent,  the  agency's  authority  to 
require  patient  labehng  for  prescription 
drugs  has  been  upheld  by  the  courts 
(PMA  V.  FDA,  484  F.  Supp.  1179  (D.  Del. 
1980),  aff'd  per  curiam,  634  F.  2d  106 
(3d  Cir.  1980)). 

Section  503(b)(2)  of  the  act  exempts 
dispensed  prescription  drugs  from  the 
"adequate  directions  for  use" 
requirements  under  section  502(f)  of  the 
act,  but  does  not  prohibit  FDA  from 
imposing  a  requfrement  under  section 
502(a)  that  pharmacists  dispense 
labehng  directed  to  the  patient  that  is 
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intended  to  promote  the  safe  and 
effective  use  of  these  products.  In  fact, 
section  503(b)(2)  of  the  act  specifically 
makes  labeling  dispensed  by 
pharmacists  subject  to  section  502(a)  of 
the  act.  Section  503(b)(2)  of  the  act  was 
intended  to  clarify  certain  statutory 
requirements  of  the  1938  act  related  to 
the  dispensing  of  prescription  drug 
products.  Section  503(b)(2)  of  the  act 
was  not  directed  toward  limiting  the 
Government's  authority  to  require  that 
pharmacists  dispense  labeling 
specifically  directed  to  patients.  This 
interpretation  of  the  act  was  upheld  in 
PMA  V.  FDA  at  1185-1186. 

3.  One  comment  contended  that  FDA 
is  proposing  to  create  a  new  subcategory 
of  prescription  drugs — those  that  pose  a 
"serious  and  significant  public  health 
concern" — and  that  it  lacks  statutory 
authority  to  do  so.  The  comment 
contended  that  the  act  does  not  grant 
FDA  the  authority  to  instruct 
manufacturers  after  approval  of  what 
the  contents  of  their  labeUng  must  be. 

FDA  does  not  agree  that  it  is  creating 
a  new  subcategory  of  prescription  drugs. 
The  final  rule  will  merely  require  that 
those  prescription  drugs  deemed  to  pose 
a  serious  and  significant  pubUc  health 
concern  be  dispensed  with  patient 
information  to  ensure  they  are  used 
safely  and  effectively. 

Under  section  502(a)  of  the  act,  a 
product  is  misbranded  if  its  labeling  is 
false  or  misleading  in  any  particular. 
Section  201  (n)  of  the  act  provides  that 
labeling  may  be  misleading  if  it  fails  to 
reveal  facts  that  are  material  with 
respect  to  the  consequences  which  may 
result  from  the  use  of  the  product  imder 
customary  or  usual  conditions  of  use.  In 
addition,  under  section  505(e)  of  the  act, 
FDA  may  withdraw  the  approval  of  an 
application  if,  on  the  basis  of  new 
information,  the  labeling  for  the  drug  is 
false  or  misleading  in  any  particular  and 
was  not  corrected  by  the  appUcant 
within  a  reasonable  time  after  vmtten 
jlotice  from  the  agency. 

Accordingly,  manufacturers  have  a 
continifing  obligation  to  assure  that 
their  drugs'  labeling  is  not  false  or 
misleading.  Thus,  if  FDA  determines 
that  information  about  the  use  of  a 
product  should  be  included  in  the 
labeling  to  prevent  the  product  from 
being  misbranded,  it  is  irrelevant 
whedier  FDA  makes  that  determination 
before  or  after  approval.  Oftentimes, 
after  an  approved  product  gains 
widespread  use  in  the  general 
population,  adverse  events  or  other 
consequences  regarding  the  use  of  the 
product  are  discovered.  If  the  agency 
were  not  permitted  to  revise  required 
labeling  based  on  the  product's  market 
i  experience,  its  ability  to  protect  the 


public  health  would  be  seriously 
undermined. 

4.  One  comment  noted  that  FDA  has 
authority  to  determine  that  the  product 
as  labeled  is  unsafe  or  ineffective  based 
on  information  before  the  agency,  and  if 
it  so  determines,  it  may  withdraw 
approval,  imder  section  505(e)  of  the 
act.  In  the  case  of  this  rule,  the  comment 
stated  that  FDA  has  not  articulated  what 
procedures  it  expects  to  follow  to  make 
the  determination  under  section  505(e) 
of  the  act. 

If  such  a  case  arises,  FDA  will  use  the 
procedures  set  forth  in  the  act  and  the 
PubUc  Health  Service  Act,  and  their 
implementing  regulations. 

5.  Several  comments  stated  that  FDA 
has  the  authority  to  estabUsh  a 
mandatory  patient  labeling  program 
only  after  notice  and  comment 
rulemaking  on  a  drug-by-drug  basis,  and 
that  one  regulation  requiring  patient 
labeling  for  all  products  denies 
manufacturers  due  process. 

It  is  well  settled  tnat  the  act 
authorizes  FDA  to  require  patient 
labeUng  for  prescription  drugs  (PMA  v. 
FDA.  484  F.  Supp.  1179  (D.  Del.  1980), 
affd  per  curiam,  634  F.  2d  106  (3d  Cir. 
1980);  "Agricultiu*,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriation  Bill, 
1997,"  S.  Rept.  104-317, 104th  Cong., 
2d  sess.,  p.  132,  July  11, 1996).  FDA 
does  not  beUeve  that  the  Medication 
Guide  rulemaking  raises  any  due 
process  issues.  First,  FDA  provided 
notice  and  opportunity  for  public 
comment  on  the  proposed  program. 
Second,  unlike  the  proposal,  the  final 
rule  only  apphes  to  prescription 
products  that  pose  a  serious  and 
significant  pubUc  health  concern 
requiring  distribution  of  necessary 
patient  information.  In  terms  of  the 
specific  information  required  in 
Medication  Guides,  sponsors  will  have 
an  opportunity  to  discuss  the  specific 
content  with  the  agency,  to  request  an 
exemption  or  deferral  of  certain 
Medication  Guide  requirements  (see 
§  208.26(a)),  and  to  appeal  an  agency 
decision  if  the  sponsor  disagrees.  (See 
21  CFR  part  10,  Administrative 
Practices  and  Procedures.)  Third,  the 
agency  has  set  forth  the  circumstances 
in  which  it  will  determine  which 
products  pose  a  serious  and  significant 
pubUc  health  concern  requiring 
distribution  of  written  patient 
informaUon  (see  §  208.1(c)).  This 
decision  may  be  challenged  as  well. 

Although  FDA  used  notice  and 
comment  ndemaking  to  require  patient 
package  inserts  for  certain  prescription 
drug  products  in  the  1960's  and  1970"s, 
this  proved  to  be  overly  cumbersome 
and  impractical.  The  agency  notes  th?.t 


in  the  1980's  and  1990's,  the  vast 
majority  of  patient  package  inserts  were 
instituted  on  a  voluntary  basis  by  the 
sponsor  or  incorporated  as  part  of  the 
approved  product  labeling  at  the  time  of 
initial  approval  of  the  product.  FDA  did 
not  engage  in  notice  and  comment 
rulemaking  for  any  of  these  patient 
package  inserts. 

Furtnermore.  the  agency  notes  that 
individual  notice  and  comment 
rulemaking  is  not  required  for  changes 
to  the  labeling  of  FDA-regulated 
products.  FDA  has  the  statutory 
authority  to  regulate  prescription 
product  labeling,  while  holders  of  new 
drug  applications  (NDA's),  abbreviated 
new  drug  appfications  (ANDA's),  and 
product  Ucense  applications  (PLA's) 
have  the  continuing  obUgation  to  ensure 
that  their  products'  labeling  does  not 
cause  the  product  to  be  misbranded. 

Moreover,  general  patient  medication 
information  requirements  need  not  be 
based  on  a  drug-by-drug  identification 
of  specific  hazards.  Rather,  general 
requirements  are  amply  justified  by  the 
data  presented  in  the  1995  proposed 
rule  demonstrating  that  there  is 
substantial  noncompliance  by  patients 
with  drug  therapy,  that  providing 
patients  with  information  about  drugs 
increases  the  degree  to  which  they  use 
them  properly,  and  that  existing  drug- 
dis{>ensing  mechanisms  are  not 
adequately  providing  the  information  to 
patients. 

6.  Some  comments  contended  that  the 
provision  of  patient  labeling  would 
adversely  affect  the  legal  liability  of 
manufacturers,  physicians,  pharmacists, 
and  other  prescribers  or  dispensers  of 
prescription  drug  products  by 
abrogating  the  "learned  intermediary 
doctrine."  Some  comments  urged  that 
FDA  provide  for  Federal  preemption  of 
State  regulation  with  respect  to  civil  tort 
liability  claims  and  other  labeling 
requirements.  The  conmients  claimed 
that  without  preemption,  FDA 
regulation  would  encourage  "failure  to 
warn"  claims  and  challenges  to  the 
adequacy  of  the  patient  labeling, 
especially  compared  to  professional 
labeling. 

Tort  liabihty  can  not  be  a  major 
consideration  for  FDA  which  must  be 
guided  by  the  basic  principles  and 
requirements  of  the  act  in  its  regulatory 
activities.  Nevertheless,  FDA  does  not 
beheve  that  this  rule  would  adversely 
affect  civil  tort  UabiUty  for  several 
reasons.  First,  tort  UabiUty  depends  on 
a  number  of  factors  surrounding  the 
manufacture,  distribution,  sale,  and  use 
of  a  product,  and  the  nature  of  the 
injury,  and  not  just  on  the  information 
provided  or  not  provided  to  patients. 
Second,  the  agency  believes  that 
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providing  patients  with  written 
information  about  the  proper  use  of 
prescription  drug  products  of  "serious 
and  significant  concern"  could  reduce 
potential  liability  by  improving  patient 
compliance  and  patient  monitoring  of 
serious  adverse  events,  thus  decreasing 
drug-induced  injuries  and 
hospitalizations.  Written  information 
could  also  represent  a  clear  opportunity 
for  patients  to  be  made  aware  that 
certain  risks  accompany  drug  therapies, 
and  that  not  all  serious  adverse  events 
are  caused  by  deficiencies  in  the  drug 
product  or  actions  of  the  health 
professional.  Third,  the  written  patient 
medication  information  provided  does 
not  aher  the  duty,  or  set  the  standard  of 
care  for  manufacturers,  physicians, 
pharmacists,  and  other  dispensers. 
Foiuth,  no  evidence  has  been  presented 
that  patient  labeling  currently  required 
by  FDA  regulation  has  caused  a 
noticeable  change  in  tort  rules  affecting 
civil  liabihty.  The  courts  have  not 
recognized  an  exception  to  the  "learned 
intermediary"  defense  in  situations 
where  FDA  has  required  patient 
labeling,  and  the  courts  seem 
increasingly  reluctant  to  recognize  new 
exceptions  to  this  defense. 

FDA  beheves  that  the  information 
required  under  these  regulations  is 
necessary  for  patients  to  safely  and 
effectively  use  prescription  drug 
products  that  have  been  determined  to 
be  of  "serious  and  significant  concern." 
In  most  cases,  the  information  required 
by  FDA  wrill  be  such  that  States  will 
have  little  reason  to  impose  additional 
labeUng  requirements.  Additionally. 
Federal  preemption  could  unduly 
interfere  with  the  goals  and  objectives  of 
existing  State  programs  imposed  under 
the  Omnibus  Budget  Reconcihation  Act 
(OBRA)  of  1990,  which  requires  that 
pharmacists  offer  to  counsel  Medicaid 
patients  about  their  prescription  drugs. 
Many  States  have  extended  this 
requirement  to  all  patients  who  receive 
prescription  drugs,  and  some  States 
have  required  that  patients  receive 
written  medication  information.  This 
final  rule  is  intended  to  complement 
these  State  efforts,  not  replace  or  hinder 
them. 

FDA  does  not  befieve  that  the 
evolution  of  state  tort  law  will  cause  the 
development  of  standards  that  would  be 
at  odds  with  the  agency's  regulations. 
FDA's  regulations  establish  the  minimal 
standards  necessary,  but  were  not 
intended  to  preclude  the  states  from 
imposing  additional  labeling 
requirements.  States  may  authorize 
additional  labehng  but  they  caimot 
reduce,  alter,  or  eliminate  FDA-required 
labeling. 


To  reduce  hability  concerns  brought 
about  by  the  perception  that  medication 
information  must  be  tailored  to  each 
individual  patient,  the  final  rule  has 
been  changed  to  eUminate  references  to 
individual  patients.  FDA  believes  that 
Medication  Guides  for  products  of 
"serious  and  significant  concern" 
should  provide  important  and  specific 
risk  and  benefit  information  that  is 
applicable  generally  to  the  largest 
number  of  patients.  Health  care 
professionals  bear  the  primary 
responsibihty  for  informing  individuals 
about  patient-specific  benefits,  risks, 
and  directions  for  using  prescription 
medication. 

7.  Some  comments  stated  that 
manufacturers  should  be  responsible 
only  for  providing  medical  and 
scientific  information  about  their 
products  to  health  care  professionals. 
Several  comments  stated  that  the  health 
care  provider  is  in  the  best  position  to 
supply  personahzed  information 
because  the  manufacturer's  advertising, 
medical,  or  legal  departments  cannot 
possibly  craft  patient-specific 
information. 

As  previously  indicated,  FDA  agrees 
that  health  care  providers  who  directly 
communicate  wi\h  patients  are  in  the 
best  position  to  educate  patients  by 
personahzing  oral  and  written 
information.  However,  FDA  does  not 
agree  that  manufacturers  should  not  be 
responsible  for  informing  patients  about 
their  products  when  circumstances 
make  this  important.  Thus, 
manufacturers  have  been  required  to 
provide  patients  with  information  about 
certain  products,  such  as  oral 
conti-aceptives.  Likewise,  the  final 
regulations  vnll  require  that 
manufacturers  develop  and  disseminate 
patient  information  only  for  selected 
medications  that  the  agency  has 
determined  caimot  be  used  safely  and 
effectively  without  patient  information. 

8.  Some  comments  stated  that 
Executive  Order  12866  permits  FDA  to 
issue  only  such  regulations  as  are 
"necessary  by  compelling  pubhc  need, 
such  as  material  failures  of  private 
markets  to  protect  or  improve  the  health 
and  safety  of  the  public."  Noting  FDA's 
assertion  that  numerous  sources  of 
prescription  medication  information 
suitable  for  distiibution  to  patients  have 
been  developed,  the  comments 
concluded  that  the  regulation  would 
violate  Executive  Order  12866. 

FDA  beheves  that  the  final  rule  is  in 
compliance  with  Executive  Order 
12866.  To  date,  the  private  sector  has 
not  succeeded  in  providing  prescription 
medication  information  to  a  large 
portion  of  Americans.  Section  601  of  the 
Appropriations  Act  will  provide  the 


private  sector  with  sufficient  time  to 
meet  the  legislation's  goal  of 
distributing  high  quahty  information  to 
a  large  number  of  consumers.  These 
goals  permit  significant  variabihty  in 
the  content  of  patient  information.  This 
final  regulation  applies  only  to  a  small 
number  of  products  that  are  of  "serious 
and  significant  concern."  Therefore, 
these  regulations  are  consistent  with 
section  1(b)(8)  of  Executive  Order 
12866,  which  states  that  "Each  agency 
shall  identify  and  assess  alternative 
forms  of  regulation  and  shall,  to  the 
extent  feasible,  specify  performance 
objectives,  rather  than  specifying  the 
behavior  or  maimer  of  comphance  that 
regulated  entities  must  adopt"  (58  FR 
51735,  October  4.  1993).  The  final  rule 
requires  the  development  of  Medication 
Guides  only  for  those  few  medications 
where  the  need  for  patient  information 
is  critical  to  proper  use  of  the  drugs.  In 
those  cases,  a  voluntary  system  will  not 
suffice  because  it  would  not  satisfy  the 
"compelling  public  need"  for  good 
patient  guidance. 

9.  One  comment  insisted  that  the 
entire  proposed  rule  and  preamble  is  too 
vague  and  as  such  cannot  be 
commented  on  in  a  meaningful  manner. 

The  agency  has  reviewed  Doth  the 
proposed  nde  and  pubhc  comments  and 
has  concluded  that  the  proposed  rule  is 
sufficiently  clear.  Moreover,  no  other 
comment  stated  that  the  proposed  rule 
was  either  vague  or  ambiguous.  Despite 
this  consensus,  FDA  has  made  changes 
in  the  final  rule  to  make  the  program 
clearer,  in  particular  more  specifically 
defining  the  circumstances  under  which 
a  Medication  Guide  will  be  required  for 
a  drug  product. 

B.  Medication  Guide 

10.  Several  comments  argued  that 
providing  written  information  is  not  an 
effective  intervention,  citing  a  number 
of  studies  indicating  no  significant 
changes  in  comphance  with  medication 
instructions.  Other  comments  stated 
that  FDA  makes  a  number  of 
"unsubstantiated"  assumptions 
regarding  the  impact  of  written  material 
on  improved  interaction  with  health 
care  professionals,  on  decreased 
uxmecessary  physician  visits,  and  oh 
improved  quality  of  health  care.  Some 
comments  argued  diat  FDA  erroneously 
assumes  that  a  direct  relationship  exists 
between  providing  patient  information 
and  improved  health  outcomes. 
FDA  Delieves  that  the  research 
consistently  concludes  that  written 
information  can  improve  patient 
knowledge,  and  that  improved  patient 
knowledge  about  how  and  when  to  take 
medication,  and  what  to  expect  fi-om 
taking  the  medication,  contributes  to 
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better  medication-taking  behavior, 
including  regimen  adherence.  The 
agency's  conclusions  are  based  upon 
published  literature  cited  in  the  August 
24,  1995.  proposal  (60  FR  44182  at 
44233  through  44235).  For  example, 
estimates  of  hospital  admissions  caused 
by  preventable  adverse  drug  reactions 
(ADR's)  and  noncompliance  were  based 
upon  a  thorough  literature  review.  To 
achieve  the  most  accurate  estimate,  FDA 
relied  upon  a  meta-analysis  of  this 
literature  and  upon  additional  studies 
that  directly  examined  the  cause  of 
hospitalizations  (Ref.  1).  Estimates  of 
the  niunber  of  preventable  ADR's,  as 
distingmshed  from  nonpreventable 
ADR's,  were  based  upon  an  analysis 
made  by  the  study's  authors. 

FDA  agrees  that  health  care  problems 
ore  multifaceted,  requiring  a  number  of 
interventions.  FDA  maintains,  however, 
Ithat  patients'  knowledge  about  their 
itreatinents  (which  is  consistently 
improved  by  written  information)  can 
and  will  contribute  to  such 
improvement.  The  experience  FDA  has 
had  with  written  information  (evaluated 
by  Rand  and  oral  contraceptive  studies) 
CRefis.  2  and  3),  with  volimtarily 
supplied  information  (cited  in  the 
proposal  in  60  FR  44182  at  44187),  and 
the  experiences  in  other  nations  with 

Satient  package  inserts  (Ref.  4) 
emonstrate  that  patient  information 
does  generally  contribute  to 
improvementis  in  the  parameters 
measured.  Although  it  is  true  that  FDA's 
analysis  makes  certain  assiunptions,  the 
agency  believes  that  they  are  vaUd.  For 
example,  piatients  who  discuss  the 
utilization  of  medications  in  a  more 
informed  manner  have  better  quaUty 
interactions  with  a  health  care 
professional. 

11.  Several  comments  stated  that  a 
"one  size  fits  all"  mentality  will  not 
work  because  different  patients  have 
different  needs  in  acquiring  and 
understanding  medication  information. 
In  contrast,  one  comment  pointed  to 
research  indicating  that  many  groups 
share  preferences  for  quality 
information.  For  example,  older  and 
younger  adults  share  preferences 
regarding  how  medication  information 
should  be  organized  (which  was  in  a 
I  manner  similar  to  the  suggested 
'  Medication  Guide  format),  and  better 
remember  instructions  if  they  are 
presented  in  the  preferred  grouping  and 
order. 

The  final  rule  specifies  both  content 
and  format  requirements  to  ensure  that 
every  affected  patient  receives  certain 
basic  information,  the  content  of  which 
is  tailored  to  the  individual  drug.  The 
;  modest  format  requirements  are  based 
on  the  best  available  research  and 


contain  such  common  sense  provisions 
as  a  minimum  type  size  generally 
readable  even  by  older  individuals  with 
reduced  visual  abihties.  The  content 
provisions  are  more  extensive  and 
contain  every  category  of  information 
that  might  be  needed  for  any  drug 
requiring  patient  labeling.  FDA  notes, 
however,  that  it  does  not  expect  each 
Medication  Guide  to  contain 
information  in  all  of  the  categories 
specified  in  §  208.20  because  not  every 
category  will  be  relevant  to  every  drug. 
Rather,  the  agency  expects  that  a 
Medication  Guide  will  contain  only  that 
information  that  is  necessary  for  the  safe 
and  effective  use  of  the  particular  drug. 
In  recognizing  the  need  for  a  certain 
amount  of  flexibility  in  the  design  and 
content  of  Medication  Guides,  the  final 
rule  provides  in  §  208.26(a)  that  FDA 
will  consider  chwges  to  any  Medication 
Guide  requirement,  except  those 
contained  in  §  208.20(a)(2)  and  (a)(6),  on 
the  basis  that  the  requirement  is 
inapplicable,  imnecessary,  or  contrary 
to  patients'  best  interests.  FDA  has 
determined  that  it  would  never  exempt 
a  Medication  Guide  from  the 
requirements  that  it  be  scientifically 
accurate  and  based  on  the  product's 
approved  professional  labeling,  or  that  it 
contain  the  legend  identifying  it  as  a 
Medication  Guide.  The  agency 
anticipates  exempting  Medication 
Guides  from  specific  content 
requirements  that  are  shown  to  be 
inapplicable,  unnecessary,  or  contrary 
to  patients'  best  interests.  The  agency 
beUeves  that  this  approach  provides 
sufficient  standardization  to  ensine 
uniform  quality  of  Medication  Guides, 
while  also  providing  the  flexibility  to 
allow  each  Medication  Guide  to  be 
tailored  to  the  specific  product  and  its 
population. 

FDA  agrees  with  the  comment 
concerning  the  value  of  instructions 
presented  in  a  preferred  grouping  and 
order.  Accordingly,  the  final  rule 
continues  to  require  the  order  of 
presentation  of  certain  specific 
headings.  This  was  discussed  more  fully 
in  section  II  of  this  document. 

12.  Some  comments  stated  that 
medication  information  could,  through 
suggestion,  cause  patients  to  develop 
the  side  effects  listed,  while  other 
comments  disagreed  with  this  view. 
Some  conunents  cited  studies  (Ref.  5) 
indicating  that  patient  leaflets  would 
increase  patients'  anxiety,  causing  them 
either  not  to  initiate  therapy  or  to 
discontinue  it.  One  comment  asserted 
that  previous  government-mandated 
patient  leaflets  have  overemphasized 
risks,  leading  to  decreased  compUance. 

The  effect  of  receiving  written 
information  on  patients'  propensity  to 


report  side  effects  has  been  evaluated  in 
several  studies  (Refs.  6  and  7),  most  of 
which  have  not  foiuid  an  increase  in 
suggestion-induced  side  effects.  For 
example,  in  a  study  by  Morris  and 
Kanouse  (Ref.  8),  patients  taking 
thiazide  medication  were  asked  to 
re{x>rt  any  health  problems  they 
experienced.  The  patients  who  were 
given  a  leaflet  mentioning  side  effects 
were  no  more  Ukely  to  report  "health 
problems"  following  the  initiation  of  the 
regimen  than  those  who  did  not  receive 
a  leaflet.  However,  those  who  received 
the  leaflet  were  more  likely  to  say  that 
the  health  problem  was  caused  by  the 
medicatioiL  The  authors  concluded  that 
the  leaflet  did  not  cause  suggestion- 
induced  side  effects,  but  did  increase 
the  attribution  of  reactions  to  the  action 
of  the  medication.  It  is  unclear  how 
many  of  these  side  effects  attributicms 
were  warranted  by  the  action  of  the 
ingested  medication  or  some  other 
factor.  However,  the  authors  noted  that 
if  iTeaflets  help  patients  understand  the 
causes  of  their  reactions,  patients  can 
better  decide  how  to  respond  to  these 
reactions. 

Although  there  have  been  anecdotal 
reports  of  increases  in  anxiety  and 
deterrence  in  taking  medications,  FDA 
is  not  aware  of  any  studies  that 
dociunent  such  an  effect  and  therefore 
disagrees  with  the  comments  on  this 
point.  An  FDA-sponsored  study 
reported  by  the  RAND  corporation  in 
\9bl  measured  the  broad-scale  impact 
of  a  variety  of  patient  leaflets  (Ref.  2). 
The  postulated  negative  effects  did  not 
occur.  Few  patients  demonstrated 
increased  anxiety,  there  was  no 
significant  decrease  in  reported 
compUance,  and  few  (3  of  2,000) 
patients  returned  their  medication. 
FDA  does  not  agree  that  patient 
leaflets  already  in  use  have 
overemphasized  risks.  These  patient 
leaflets,  such  as  those  for  oral 
contraceptives,  have  been  written  for 
medications  that  pose  significant  risks 
to  patients.  It  is  essential  that  the 
healthy  young  women  who  use  oral 
contraceptives  be  informed  that  the 
products  can  increase  the  risks  of 
sudden  life-threatening  outcomes, 
esj>ecially  when  the  risks  can  be 
avoided  or  reduced  by  the  patient  (e.g., 
by  not  smoking).  The  agency  strives  for 
a  balanced  description  of  the  benefits 
and  risks  of  taking  the  medication  in  the 
patient  leaflets  it  approves.  To  reinforce 
that  balance,  the  agency  has  changed 
§  208.20(b)(3)  to  allow  discussion  of  the 
benefits  of  treatment. 

13.  Some  comments  stated  that 
patient  information  would  detrimentally 
aHect  patients'  relationships  with  health 
care  providers.  These  comments 
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variously  suggested  that  patient 
information  would  reduce  incentives  for 
health  care  providers  to  communicate 
with  patients,  or  would  inappropriately 
increase  the  number  or  length  of 
patients'  contacts  with  health  care 
providers  because  the  infonnation  could 
confuse  or  alann  patients.  Other 
comments  stated  that  FDA  did  not 
properly  emphasize  the  importance  of 
the  physician  in  the  patient  encounter, 
arguing  that  physicians  should  decide  if 
and  when  the  patients  should  receive  a 
Medication  Guide. 

FDA  agrees  that  health  care  providers 
should  be  the  primary  source  of 
information  about  medications  for  their 
patients.  The  purpose  of  written 
information  is  to  reinforce  and 
supplement,  not  to  interfere  with,  the 
doctor-patient  relationship.  This  final 
rule  is  intended  to  help  ensure  that 
patients  receive  accurate  and  easy-to- 
understand  information  necessary  for 
the  safe  and  effective  use  of  their 
medications,  and  to  provide 
pharmacists,  physicians,  nurses,  and 
other  counselors  with  information  that 
can  supplement  oral  counseling.  As 
discussed  in  the  proposal  (60  FR  44182 
at  44188  through  44189),  virtually  all 
studies  indicate  that  a  combination  of 
written  and  oral  information  works 
better  than  either  of  these  interventions 
alone  to  increase  patients'  knowledge 
about  their  medications. 

FDA  does  not  believe  that  written 
information  will  be  detrimental  to 
patients'  relationships  with  their  health 
care  providers.  Rather,  written 
information  should  improve  this 
relationship  by  improving  patients' 
ability  to  conununicate  about  their 
medications.  Improved  education 
should  also  increase  patients'  ability  to 
take  care  of  themselves  and  to  make 
more  knowledgeable  inquiries  of  health 
professionals.  Research  indicates  that 
for  most  patients  the  information  in  the 
patient  leaflet  for  oral  contraceptives 
did  not  change  the  length  of  patients' 
visits.  It  did,  however,  influence  the 
content  of  the  interaction,  focusing  more 
of  the  interaction  on  the  medication 
(Ref  3). 

FDA's  1992  and  1994  surveys  of 
people  initiating  prescription 
medication  treatment  (Refs.  9,  10,  and 
11)  indicated  that  the  increased  use  of 
written  patient  information  did  not 
decrease  the  amount  of  orally  supplied 
information. 

14.  One  comment  pointed  out  that 
labeling  changes  occiu  frequently 
diuing  the  life  cycle  of  a  product.  Thus, 
distribution  of  revised  Medication 
Guides  resulting  from  these  changes 
will  need  to  be  carefully  controlled  to  ~ 
ensiu«  that  the  most  up-to-date 


information  is  available  for 
dissemination  to  the  patient. 

Section  208.20(b){8){iv)  of  the  final 
rule  requires  that  the  date  of  the  most 
recent  revision  be  printed  on  the 
Medication  Guide  so  that  patients  who 
receive  multiple  materials  can  identify 
the  most  recent  information.  FDA  does 
not  contemplate  that  changes  in 
professional  labeling  would  necessarily 
require  changes  in  patient  information. 
However,  if  changes  in  the  professional 
labeling  are  significant  enough  to  affect 
a  product's  Medication  Guide,  the 
manufacturer  would  be  required  to 
make  related  changes  at  the  same  time. 

15.  Some  comments  stated  that  the 
final  rule  should  not  require  approval  of 
all  written  information  prior  to  its  use. 
Instead,  they  urge  that  the  rule  should 
simply  specify  topics  to  be  included  and 
require  clarity,  but  that  FDA  audit,  as 
opposed  to  preapprove,  such 
information.  Similarly,  one  comment 
suggested  that  prior  approval  should  not 
be  required  for  "minor  changes,"  such 
as  the  company  name  or  address. 
The  final  rule  requires  that  FDA 
approve  a  Medication  Guide  prior  to 
distribution  to  ensure  that  it  is 
consistent  with  the  package  insert  and 
is  adequate  to  help  enstu<e  safe  and 
effective  product  use.  Because 
Medication  Guides  will  be  required  only 
for  drug  products  of  "serious  and 
significant  concern,"  FDA  believes  that 
prior  approval  of  the  information 
necessary  to  the  safe  and  effective  use 
of  the  product  is  especifdly  important. 
The  agency  will  allow  only  very  minor 
changes  to  be  made  without  prior 
approval  and  has  accordingly  revised 
§314.70a))(3)(ii)(2lCFR 
314.70(b)(3)(iii))  and  §601.12(n  (21  CFR 
601.12(f))  to  indicate  that.  The  agency 
has  added  the  change  to  §  601.12(f), 
which  was  not  included  in  the  proposal, 
to  make  the  requirements  for  drug  and 
biological  products  the  same. 

16.  One  comment  suggested  that  FDA 
be  held  to  a  30-day  approval  time  on 
NDA  supplements  for  patient  labeling, 
and  that  if  30  days  pass  without 
comment  by  FDA,  die  patient  labeling 
should  be  automatically  approved. 
As  discussed  previously  in  this 
dociunent.  Medication  Guides  woidd 
most  often  be  required  at  the  time  of 
product  approval.  Thus,  most 
Medication  Guides  would  be  covered 
under  the  timeframes  designated  imder 
the  Prescription  Drug  User  Fee  Act 
(PDUFA)  (21  U.S.C.  379). 

However,  for  the  rare  situations  in 
which  Medication  Guides  are  required 
subsequent  to  product  approval,  PDUFA 
timeframes  are  not  relevant  unless  new 
clinical  information  is  submitted  in 
support  of  the  labeling  changes.  Under 


these  circumstances,  FDA  will  endeavor 
to  approve  these  changes  as  quickly  as 
possible. 

17.  Some  comments  urged  that  the 
regulations  require  patient  labeling  to  be 
standardized  in  format  and  content, 
much  like  food  labeling  requirements, 
and  be  harmonized  with  international 
requirements. 

Consistent  with  the  views  of  many 
consumer  groups,  FDA  agrees  that  a 
standard  format  would  be  extremely 
helpful  in  aiding  readers  to  quickly  find 
information  of  particular  interest. 
However,  the  agency  was  persuaded  by 
the  written  comments  and  presentations 
at  the  February  1996  public  workshop 
that  flexibility  should  be  afforded  in  the 
design  of  Medication  Guides.  Different 
medications  and  patient  populations 
may  require  somewhat  different 
presentations  to  ensure  that  information 
is  effectively  communicated. 

FDA  has  determined  that  the  best 
approach  is  to  retain  the  standardized 
format  but  be  flexible  enough  to  allow 
changes  when  they  are  needed  to  more 
effectively  communicate  with  a  special 
population  or  to  permit  innovation.  The 
final  rule  specifies  the  order  of  topics, 
the  text  of  the  headings  to  be  used,  and 
the  location  of  required  contents  within 
the  headings.  FDA  will  consider 
changes  to  the  format  and  content  if  the 
requirements  are  inapplicable, 
imnecessary,  or  contrary  to  patients' 
best  interests.  In  reviewing  requests  for 
changes,  the  agency  will  be  interested  in 
receiving  any  data  regarding  more 
effective  design  or  methods  of 
communication. 

FDA  believes  that  Medication  Guides 
are  different  from  the  nvunerical  listings 
of  food  labels  because  of  the  wider 
variety  of  issues  and  more  complex 
meanings  covered  in  a  patient  leafiet. 
The  greater  difficulty  of  communicating 
medication  information  justifies 
departure  from  the  standard  format. 

Regulations  in  Europe  standardize  the 
formats  of  patient  leaflets  within  but  not 
across  coimtries.  Therefore,  the  extent  to 
which  U.S.  standards  for  Medication 
Guide  formats  would  be  consistent  with 
evolving  format  standards  being 
developed  through  the  International 
Conference  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use  (ICH) 
is  unclear  at  this  time. 

18.  One  comment  suggested  that 
§  208.1(a)  be  revised  to  read  that  "[tjhis 
part  does  not  apply  to  prescription  drug 
products  administered  in  an 
institutional  setting  (such  as  hospitals, 
nursing  homes,  doctors'  and  dentists' 
offices,  or  other  health  care  facifities 
such  as  clinics),  or  in  emergency 


Federal  Register /Vol.  63,  No.  230  /  Tuesday,  December  1,  1998 /Rules  and  Regulations         66387 


situations."  [Emphasis  in  original 
comment.] 

FDA  does  not  agree  with  this 
comment.  Section  208.1(a)  states  that 
part  208  applies  primarily  to 
medications  used  on  an  outpatient  basis 
without  direct  supervision  by  a  health 
professional.  In  addition  to  the  wording 
change  in  §  208.1(a)  of  the  final  rule  that 
reflects  the  regulation's  focus  on 
providing  Medication  Guides  for  all 
prescriptions  for  drug  products  of 
"serious  and  significant  concern,"  the 
agency  made  the  small  change  of 
moving  the  word  "primarily"  in  the 
second  sentence  of  §  208.1(a)  to 
immediately  follow  the  word  "applies." 
This  was  done  to  make  it  clear  that 
Medication  Guides  will  usually  be 
required  for  products  used  on  an 
outpatient  basis  without  the  direct 
assistance  of  a  health  care  provider. 

The  agency  believes  that  on  rare 
occasions  it  may  be  necessary  to  require 
a  Medication  Guide  for  a  product  that  is 
used  in  a  physician's  office  or  other 
health  care  facility,  and  this  change 
reflects  the  agency's  desire  for  the 
flexibility  to  accomplish  this.  The 
agency  notes  that  prescribers  would  not 
be  exempt  from  providing  mandatory 
Medication  Guides  if  they  dispense  a 
product  to  patients  for  outpatient  use. 

19.  Chie  conunent  disagreed  with 
FDA's  reasoning  as  to  why  the 
Medication  Guide  proposal  relates  to 
prescription  products  that  are  used 
"primarily  on  an  outpatient  basis 
without  direct  supervision  by  a  health 
care  professional."  The  comment 
asserted  that  this  reasoning  is  incorrect 
in  that  these  outpatients  are,  indeed, 
under  the  direct  supervision  of  a 
physician  or  pharmacist. 

The  comment  misimderstands  FDA's 
use  of  the  phrase  "direct  supervision." 
The  agency  uses  the  phrase  to  describe 
situations  in  which  a  health 
professional  is  administering  the 
medication  on  site,  whether  it  is  at  a 
physician's  office  or  at  a  health  facility. 

20.  One  comment  stated  that  FDA 
should  clearly  define  how  it  identified, 
developed,  and  tested  the  seven 
components  of  "useful"  information. 

,    To  identify  and  develop  the  seven 
^components,  FDA  relied  on  several 
studies  it  conducted  involving  various 
aspects  of  patient  information  (Refs.  2, 
12, 13,  and  14),  as  well  as  other 
published  studies  (Ref.  15). 
Additionally,  FDA  relied  on  a  niunber 
of  clear  writing  manuals  (Refs.  16,  17, 
18,  and  19)  and  legibility  guidelines 
used  by  the  nonprescription  drug 
industry  (Ref.  20).  FDA  also  relied  on  its 
extensive  experience  gained  over  the 
past  two  decades  developing  and 
1  Approving  patient  labeUng,  as  well  as 


preliminary  advice  obtained  from  the 
pharmaceutical  industry,  pharmacy  and 
medical  professional  organizations,  and 
consumer  groups.  All  of  this 
information  and  guidance  was 
combined  to  create  the  list  of  seven 
components.  This  list  was  published  in 
the  1995  proposed  rule  to  obtain  public 
comment.  Furthermore,  the  agency  held 
a  public  workshop  in  February  1996  to 
obtain  additional  comment  on  the  seven 
components.  The  agency  maintained  a 
public  docket  for  comment  until  March 
6, 1996,  to  accept  comments  specific  to 
these  seven  components  (Ref.  9).  Based 
on  information  and  comments  received 
during  the  workshop  and  comment 
period,  the  agency  made  certain  changes 
to  the  components. 

FDA  proposed  these  criteria  for 
identifying  and  evaluating  the  quality  of 
the  information  included  in  leaflets 
voluntarily  distributed  to  patients. 
While  the  voluntary  private-sector 
program  for  which  the  seven 
componraits  were  originally  developed 
is  outside  the  scope  of  this  final  rule, 
the  agency  believes  that  these  criteria 
are  important  and  has  therefore  retained 
them  as  requirements  for  Medication 
Guides.  The  broad  acceptance  of  these 
components  has  been  affirmed  by 
Congress  by  their  inclusion  in  the 
Medication  Guide  language  contained  in 
the  1997  Appropriations  Act  and  their 
use  in  the  voluntary  private-sector 
program. 

21.  The  1995  proposed  rule  defined 
the  criterion  of  scientific  accvuacy  to 
mean  consistency  with  FDA-approved 
product  labeling,  and  proposed 
requiring  that  Medication  Guides 
include  the  verbatim  statement 
"Medicines  are  sometimes  prescribed 
for  purposes  other  than  those  listed  in 
a  Medication  Guide."  Many  comments 
stated  that  patients  could  become 
confused  and  experience  problems  if  a 
product  was  prescribed  for  an  off-label 
use  or  regimen  that  was  not  described 
in  their  medication  information  sheet. 

The  agency  does  not  believe  that  a 
change  in  response  to  these  comments 
is  warranted.  The  comments  did  not 
explain  why  patients  would  become 
confused  or  elaborate  on  the  problems 
that  might  ensue.  Moreover,  the  agency 
believes  that  the  statement  to  be 
included  in  Medication  Guides  is 
sufficiently  clear  and  will  be  helpful  to 
patients.  If  patients  have  questions 
about  the  product's  use,  this  may 
stimulate  profitable  discussion  with  an 
appropriate  health  care  professional. 

22.  Several  comments  stated  that 
FDA's  criteria  for  determining  whether 
a  product  would  be  designated  as  being 
of  "serious  and  significant  concern"  and 
hence  that  it  would  be  accompanied  bv 


a  Medication  Guide  are  so  broad  as  to 
include  all  pharmaceutical  products, 
providing  little  or  no  guidance  to 
manufacturers.  Some  comments  stated 
that  FDA's  purpose  in  requiring  10 
drugs  or  drug  classes  each  year  was  to 
eventually  require  Medication  Guides 
for  all  prescription  drugs. 

FDA  agrees  that  the  proposed  criteria 
for  determining  whether  products  or 
classes  of  products  must  be 
accompanied  by  Medication  Guides  can 
be  more  narrowly  defined.  Although  the 
agency  asked  for  comments  on  the 
appropriateness  of  the  criteria,  there 
were  no  suggestions  made  for  improving 
them.  Therefore,  FDA  has  made  several 
changes  of  its  own  in  the  final  rule  to 
clarify  the  piupose  of  Medication 
Guides  and  to  describe  more  clearly  the 
circiunstances  in  which  medications 
will  be  determined  to  be  of  "serious  and 
significant  concern"  requiring 
Medication  Guides. 

The  agency  has  rewritten  §  208.1(b) 
describing  the  informational  goals  of 
Medication  Guides.  This  section  states 
thftf  the  agency  must  determine  that 
information  is  "necessary"  to  patients' 
salfe  and  effective  use  of  the  product. 
This  is  a  high  standard  that  will  be  met 
in  only  a  small  niunber  of  cases. 

To  conclude  that  the  information  is 
necessary,  the  agency  must  find  that  one 
or  more  of  the  three  circumstances  in 
§  208.1(c)  exists.  The  four  cases 
discussed  in  the  preamble  to  the 
proposed  rule  have  been  condensed  to 
three  circumstances  in  order  to  avoid 
redundancy  and  to  further  clarify  the 
circiunstances  in  which  FDA  will 
require  a  Medication  Guide.  The  three 
circumstances  are:  (1)  The  drug  product 
is  one  for  which  patient  labeling  could 
help  prevent  serious  adverse  effects;  (2) 
The  drug  product  is  one  that  has  serious 
risk(s)  (relative  to  benefits)  of  which 
patients  should  be  made  aware  because 
information  concerning  the  risk(s)  could 
affect  patients'  decisions  to  use,  or  to 
continue  to  use,  the  product;  or  (3)  The 
drug  product  is  important  to  health  and 
patient  adherence  to  directions  for  use 
is  crucial  to  the  drug's  effectiveness. 
These  circumstances  describe  those 
situations  in  which  patients  must  have 
information  to  use  their  medications 
safely  and  effectively. 

FDA  does  not  expect  that  these 
circumstances  will  be  regularly 
presented  and  thereby  determine  that 
Medication  Guides  are  required  for 
many  or  most  medications.  Rather,  the 
agency  intends  to  require  patient 
laiSeling  only  if  it  is  needed  for  the  safe 
usp  of  the  product  or  critical  to  the 
effective  use  of  the  drug,  and  expects 
that  this  will  be  infrequent.  In  reviewing 
its  past  recommendations  that 
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manufacturers  prepare  patient  labeling 
for  particular  products,  FDA  has 
determined  that  it  initially 
overestimated  the  number  of  products 
or  product  classes  per  year  that  would 
be  required  to  have  a  Medication  Guide. 
FDA  now  estimates  that  on  average  no 
more  than  5  to  10  products  per  year 
would  be  determined  to  be  of  "serious 
and  significant  concern"  and  would 
thus  require  Medication  Guides. 

The  following  examples  will  illustrate 
in  more  detail  each  of  the  three 
circumstances  in  which  a  Medication 
Guide  will  be  required: 

(1)  Where  patient  labeUng  could 
prevent  serious  adverse  effects: 

These  are  cases  in  which  there  is  a 
known  "risk  control  strategy"  (e.g., 
recognition  of  the  early  warning  signs  of 
lactic  acidosis,  a  potentially  fatal  side 
effect,  during  metformin  treatment  so 
that  the  drug  can  be  stopped  and  a 
physician  contacted  immediately)  or 
where  easily  taken  preventive  measures 
can  prevent  harm,  such  as  using  sun 
block  to  avoid  serious  photosensitivity 
reactions  with  photofrin,  or  avoiding  a 
concomitant  therapy  that  can  lead  to  a 
dangerous  accumiilation  of  the  drug. 

(2j  Where  there  are  serious  risks 
(relative  to  benefits)  of  which  patients 
should  be  made  aware  because  the 
information  could  affect  patients' 
decisions  to  use,  or  continue  to  use,  the 
drug: 

This  is  a  case  where  the  risk  of  a  drug 
is  relatively  great,  greater  than  a  patient 
would  anticipate  given  the  relatively 
benign  condition  being  treated  (e.g., 
isotretinoin  is  used  to  treat  acne,  not 
usually  considered  a  seriously  morbid 
condition,  but  the  drug  can  cause  severe 
birth  defects  in  an  exposed  fetus),  where 
understanding  the  adverse  effects  is 
critical  to  a  choice  among  alternative 
treatments  with  different  safety  and 
effectiveness  profiles  (e.g.,  choice  of 
barrier  contraception  versus  oral, 
injectable,  or  implantable  birth  control), 
or  where  there  is  an  important  relation 
of  duration  of  use  to  risk  (e.g.,  increased 
risk  of  endometrial  cancer  with  chronic 
administration  of  oral  estrogens,  or 
increased  risk  of  habituation  with 
prolonged  use  of  benzodiazepine 
hypnotics). 

(3)  Where  the  drug  product  is 
important  to  health  and  patient 
adherence  to  directions  for  use  is  crucial 
to  the  drug's  effectiveness: 

This  is  a  case  where  nonadherence 
could  compromise  patients'  health  by 
interfering  with  effectiveness;  e.g., 
labeling  could  remind  people  that 
taking  alendronate  sodium  at  least  one- 
half  hour  before  the  first  food,  beverage, 
or  medication  of  the  day  with  plain 
water  only  (other  beverages,  food,  and 


some  medications  are  likely  to  reduce 
the  absorption  of  alendronate),  is 
essential  to  the  drug's  effectiveness  in 
treating  osteoporosis. 

Medication  Guides  would  not  be 
required  for  general  admonitions,  such 
as,  "Remember  to  take  your 
antihypertensive  medication  daily." 
Rather,  Medication  Guides  would  be 
used  to  communicate  messages  specific 
to  the  serious  risks  associated  with 
certain  medications. 

FDA  wishes  to  note  its  expectation 
that  the  vast  majority  of  Medication 
Guides  will  be  required  when  a  product 
is  first  approved.  Consistent  writh  past 
procedures  when  recommending  that 
certain  products  should  include  FDA- 
approved  patient  labeling,  FDA  intends 
to  notify  sponsors  by  letter,  during  the 
product's  review  process,  that  a 
Medication  Guide  is  required  for  the 
product. 

In  general,  FDA  does  not  anticipate 
determining  that  currently  marketed 
products  are  of  "serious  and  significant 
concern,"  unless  there  is  a  compelling 
pubUc  health  need.  At  this  time,  the 
only  currently  marketed  products  for 
which  FDA  intends  to  require 
Medication  Guides  are  products  in 
classes  for  which  FDA  has  requested 
that  manufacturers  supply  patient 
labeling,  but  where  some  manufactiu^rs 
have  failed  to  provide  this  information 
(e.g..  benzodiazepine  hypnotics  and 
nonsedating  antihistamines  with  boxed 
warnings).  FDA  believes  that  patients 
receiving  similar  medications,  with 
similar  risks,  should  receive  similar 
approved  patient  labeling  for  all 
products  in  the  specific  pharmacologic 
class.  A  Medication  Guide  will  also  be 
required  when  new  information 
becomes  available  raising  a  serious 
safety  or  efficacy  concern  about  an  FDA- 
approved  drug. 

Over  the  years.  FDA  has  approved  a 
number  of  patient  information  leaflets. 
Some  of  these  leaflets  concerning  a  class 
of  drugs  (e.g..  oral  contraceptives, 
estrogen  replacement  products)  have 
been  required  under  notice  and 
comment  rulemaking.  In  addition,  some 
manufactiu^rs  have  supplied,  and  FDA 
has  approved,  patient  information 
leaflets  for  several  other  drug  products 
(e.g.,  isotretinoin,  metformin, 
alendronate  sodium,  and  epoetin  alpha). 

Manufacturers  whose  approved 
labeling  already  includes  patient- 
directed  labeling  must  continue  to 
distribute  such  labeling.  FDA  believes 
that  this  information  provides  a 
valuable  service  to  patients  that  should 
not  be  disrupted.  In  time,  FDA  intends 
to  review  all  existing  patient  labeling  to 
determine  whether  it  is  subject  to  this 
part.  If  existing  patient  labeUng  is  found 


to  meet  the  circimistances  in  §  208.1(c), 
FDA  will  notify  sponsors  directly  of 
such  determinations  and  will  allow 
them  sufficient  time  to  conform  such 
labeling  to  the  requirements  of  this  final 
rule. 

23.  One  comment  argued  that  btK:ause 
prescription  drug  wholesalers  have  no 
contact  with  patients  they  satisfy  the 
definition  of  "distributors"  under 
proposed  §  208.3.  Consequently,  the 
comment  suggests  that  FDA  more 
clearly  define  the  roles  of  dispensers 
and  distributors. 

FDA  agrees  that  drug  wholesalers 
should  not  be  considered  dispensers 
under  proposed  §  208.3(a),  but  rather  as 
distributors  under  §  208.3(d).  FDA 
acknowledges  that  in  several  places  in 
the  proposal,  the  term  "distributor"  was 
used  when,  in  fact,  the  term  "dispenser" 
should  have  been  used.  These 
inconsistencies  have  been  corrected  in 
the  final  rule. 

24.  A  number  of  comments  addressed 
the  relatively  large  number  of  Spanish- 
speaking  individuals  in  the  United 
States  and  the  need  for  Spanish  (cmd 
other  language)  Medication  Guides.  One 
comment  suggested  that  existing 
computer  data  bases  could  be  adapted 
easily  to  translate  patient  information 
into  foreign  languages  commonly 
spoken  in  the  United  States.  One 
comment  claimed  that  proposed 

§  208.20(a),  mandating  that  Medication 
Guides  be  in  English,  is  inconsistent 
with  FDA's  request  for  comments  on 
how  best  to  provide  information  to 
populations  who  do  not  speak  English. 
One  comment  stated  that  FDA  should 
permit  verbatim  translations  of 
Medication  Guides  without  requiring  a 
submission  for  approval. 

FDA  encourages,  but  the  final  rule 
does  not  require,  the  dispensing  of 
patient  information  in  foreign 
languages,  in  low  literacy  formats,  or  in 
braille  for  visually  impaired  consumers. 
Given  the  development  of  technology, 
translations  and  Medication  Guides  in 
other  formats  may  become  easier  to 
distribute.  However,  FDA  believes  that 
most  of  these  populations  still  could 
benefit  from  EngUsh  language  leaflets 
because,  for  example,  a  relative  or  fiiend 
could  translate  the  information. 

Section  208.20(a)(1)  does  not  prohibit, 
in  addition  to  English  language  leaflets, 
either  the  distribution  of  faithful 
translations,  such  as  materials  in  other 
languages  or  braille,  or  materials  in 
simpUfied  texts,  or  using  icons  or 
symbols.  FDA  continues  to  believe  that 
a  multifaceted  communications  system 
would  help  ensure  that  all  consiuners 
receive  meaningful  patient  information. 

FDA  believes  that  due  to  sometimes 
subtle  differences  among  languages. 
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including  syntax  and  connotation, 
translation  requires  judgment  and 
expertise.  While  the  distribution  of 
translations  is  encouraged,  translations 
would  not  satisfy  §  208.20(a)(1). 
Moreover,  FDA  frequently  disagrees 
with  sponsors  about  the  appropriate 
translation  of  labeling  language.  The 
final  rule  does  not  require  that 
translations  receive  FIDA  approval,  but 
§  208.20(a)(1)  requires,  that  when  they 
are  used,  they  be  distributed  along  with 
English  langiiage  texts. 

25.  Several  comments  suggested  that 
§  208.20(b)(1)  be  modified  to  permit  the 
established  name  to  be  used  as  the  most 
prominent  product  name  and  permit  the 
trade  name(s)  to  be  listed  secondarily. 

Apphcation  of  §  208.20(a)(7)  and 
(b)(1)  of  the  final  rule  would  permit  the 
established  name  of  the  product  to  be 
more  prominent  than  the  brand  or  trade 
name.  Implementing  section 
502(e)(1)(B)  of  the  act,  §  208.20(a)(7)  of 
the  final  rule  requires  that  the 
established  name  be  printed  In  type  at 
least  one-half  the  height  of  that  used  for 
any  proprietary  name.  Consequently, 
the  estabUshed  name  can  be  as  large  as 
desired,  provided  that  it  is  no  less  than 
one-half  the  height  of  the  brand  or  trade 
name. 

•  26.  Several  comments  suggested  that 
§  208.20(b)(5)(iv)  be  modified  to  include 
what  the  patient  should  do  if  several 
doses  of  the  drug  are  missed  or  if  the 
patient  discontinues  the  regimen. 

No  change  is  necessary  to 
§  208.20(b){5)(iv)  in  response  to  these 
comments.  The  provision  gives 
manufactiuers  the  ability  to  include 
information  on  missed  doses  of  a 
medication  of  "serious  and  significant 
concern."  The  agency  has  modified  this 
provision  to  include  the  phrase  "where 
there  are  data  to  support  the  advice." 
This  change  was  made  to  emphasize 
that  any  advice  of  this  type  must  be 
based  on  appropriate  data  or 
information. 

27.  Several  comments  claimed  that 
the  required  content  of  a  Medication 
Guide  emphasizes  the  presentation  of 
risks  without  similar  stress  on  benefits. 
Some  pointed  out,  for  example,  that  one 
of  the  prototype  Medication  Guides  in 
the  proposal  includes  information  that 
overemphasizes  the  risks  associated 
with  the  medication. 

FDA  has  long  maintained  that 
patients  need  to  receive  a  fair  balance  of 
risk  and  benefit  information.  FDA  does 
not  object  to  the  presentation  of  product 
benefit  information  if  it  is  supported  by 
scientific  evidence  and  is  consistent 
with  approved  professional  labeling.  In 
fact,  the  agency  has  added  a  new 
sentence  to  §  208.20(b)(3)  to  make  it 
clear  that,  when  appropriate,  a 


discussion  of  benefits  of  treatment  can 
be  included  in  a  Medication  Guide.  On 
the  other  hand,  because  some 
medications  have  potentiaUy  serious 
effects,  FDA  beUeves  that  it  is  vitally 
important  for  patients  to  receive  a 
truthful  description  of  products'  risks. 

While  FDA  believes  that  benefit 
information  is  often  understood,  the 
agency  is  open  to  learning  more  about 
how  to  communicate  risk  and  benefit 
information  so  that  patients  receive  a 
fair  and  balanced  picture  of  their 
medications,  without  imdue  emphasis 
on  either  risks  or  benefits. 

28.  Several  comments  urged  that  FDA 
avoid  class  labeling,  i.e.,  providing  the 
same  information  for  various  products 
within  a  class  of  drugs.  Medication 
Guides,  they  argued,  should  be  product- 
specific,  rather  than  class-specific,  to 
address  issues  unique  to  particular 
products. 

FDA  has  accepted  both  product- 
specific  and  class  labeUng  approaches 
in  its  past  approval  of  patient  labeling 
and  beUeves  that  class  labeling  can  be 
appropriate  for  products  in  narrowly- 
defined  pharmacologic  classes.  FDA 
will  review  drug  product  labeling  when 
the  agency  believes  that  information  can 
be  safely  applied  to  the  specific  covered 
product. 

29.  Several  comments  suggested  that 
the  currently  available  "imprint 
system,"  or  other  descriptors  of  color, 
shape,  markings,  etc.,  be  incorporated  in 
the  patient  information  to  facilitate 
patients'  coordinating  their  medication 
with  the  proper  patient  information. 
Other  comments  noted  that  these 
descriptors  would  be  excessive. 

FDA  encourages  systems  that  ensure 
that  the  patient  is  able  to  identify  the 
individual  products  dispensed. 
However,  a  single  system  may  be 
difficult  to  implement.  For  example,  m 
large  pharmacies,  dispensers  may  be 
unaware  when  generic  suppliers  with  a 
different  imprint  are  switched, 
necessitating  a  corresponding  change  in 
the  patient  information.  Because  of  the 
excessive  biu^den  that  would  be 
imposed,  FDA  will  not  require  that 
imprints  or  other  descriptors  be 
included  in  patient  information. 

30.  One  comment  asked  that  the 
medicine's  expiration  date  be  stamped 
on  the  patient  information.  Another 
comment  suggested  that  patient 
information  sheets  include  the 
pharmacist's  or  provider's  telephone 
number  so  that  patients  will  know 
where  to  call  to  get  their  follow  up 
questions  answered. 

The  medicine's  expiration  date 
applies  only  to  products  stored  in  the 
manufacturer's  container.  Once  the 
product  is  removed  from  the  pharmacy's 


storage  conditions,  the  original 
expiration  date  may  no  longer  be  valid. 
Fvirther,  many  state  pharmacy  laws 
require  that  an  expiration  date  appear 
on  the  medication  vial  dispensed  to  the 
patient.  Generally,  this  date  is  1  year 
from  the  time  of  dispensing.  FDA  will 
not  require  that  patient  information 
include  the  medicine's  expiration  date 
because  it  is  not  possible  for  the 
dispenser  to  know  the  medication's  true 
expiration  date. 

FDA  encourages  pharmacists  or 
providers  to  include  their  telephone 
number  in  the  information  they  give  to 
patients.  Many  State  Boards  of 
Pharmacy  rules  require  that  the  label  on 
the  medication  container  include  the 
pharmacy's  name,  address,  and 
telephone  number. 

31.  A  number  of  comments  suggested 
the  use  of  pictograms  or  icons  in 
addition  to  text,  especially  for  patients 
with  limited  reading  skills. 

FDA  believes  that,  while  pictograms 
may  be  helpful  in  explaining  concepts, 
and  icons  helpful  in  providing 
graphically  pleasing  and  memorable 
text,  it  is  not  clear  that  these  devices  are 
able  to  communicate  concepts 
adequately  regarding  the  use  of 
prescription  medications  without  the 
addition  of  the  textual  material. 
Accordingly,  FDA  will  not  require  the 
incorporation  of  icons  or  pictograms  in 
Medication  Guides.  However,  the 
agency  beUeves  that  icons  or 
pictograms,  when  used  in  addition  to 
text,  are  useful  and  may  permit  their 
incorporation  on  a  case-by-case  basis  if 
requested  by  the  manufacturer. 

32.  The  proposal  solicited  comments 
on  page  limits  (60  FR  44182  at  44208). 
One  comment  noted  that  it  may  be 
difficult  to  explain  technical 
information  in  consumer  language  if  the 
page  length  is  limited,  especially 
because  page  size  and  length  will  vary 
with  the  computer  equipment  used  by 
the  dispenser.  Another  comment  argued 
that  the  rule  should  not  specify  page 
dimensions  because  the  amoimt  and 
type  of  information  will  vary  from 
prdduct  to  product. 

FDA  agrees  that  a  required  page  limit 
could  put  unnecessary  constraints  on 
the  communication  of  important 
information.  However,  it  is  important  to 
note  that  FDA  expects  that  Medication 
Guides  will  include  only  the 
information  necessary  for  the  safe  and 
effective  use  of  the  product  and  other 
information  required  to  provide  needed 
context.  Medication  Guides  should  not 
exhaustively  detail  all  information 
known  about  the  product.  FDA  is 
concerned  that,  if  unrestrained,  lengthy 
information  could  result  in  unnecessary 
or  even  dangerous  barriers  to  the 
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effective  communication  of  important 
concepts.  Therefore,  the  agency  will 
establish  a  two-page  limit  as  a  goal  for 
the  communication  of  the  essential 
information  to  be  included  in 
Medication  Guides.  Graphic 
representations,  charts  or  other  material 
supportive  of,  or  in  addition  to,  the 
essential  information  should  be  placed 
in  an  "appendix"  located  at  the  end  of 
the  leaflet.  The  agency  will  consider 
overall  length  and  the  inclusion  of 
supportive  material  in  its  evaluation  of 
the  understandability  and  legibility  of 
the  Medication  Guide. 

33.  Several  comments  suggested  that 
§  208.20(a)(4)  (§  208.22(a)  of  the 
proposed  rule)  be  modified  to  require  at 
least  12  point  type  size,  rather  than  10 
point,  as  proposed. 

FDA  acknowledges  that  many 
prescription  drug  users  are  elderly  and 
may  have  difficulty  discerning  words 
written  in  small  type  sizes.  Ten  point 
minimimi  type  is  larger  than  that  used 
in  many  commonly  read  materials,  e.g., 
newspapers.  FDA  notes  that  legibility  is 
determined  by  a  number  of  factors  oUier 
than  type  size.  The  10  point  minimum 
was  based  on  the  need  to  balance 
legibility  concerns  and  patients' 
reluctance  to  read  longer  materials. 

34.  A  number  of  comments  made 
suggestions  for:  (1)  Optimal  presentation 
of  information  for  patients  (e.g., 
bulleting,  outlines,  contrast,  typeface, 
leading);  (2)  the  inclusion  of  specific 
types  of  information  (e.g.,  potential 
treatment  outcomes,  managing  side 
effects);  and  (3)  providing  greater 
flexibility  in  the  presentation  and 
language  used  in  patient  information. 

FDA  appreciates  the  comments  and 
suggestions  and  believes  that  the  final 
rule  provides  an  appropriate  amount  of 
flexibihty.  The  final  rule  contains  a 
minimum  type  size  in  §  208.20(a)(4)  and 
also  requires  in  §  208.20(a)(5)  that  the 
information  be  legible  and  clearly 
presented,  and,  where  appropriate,  use 
boxes,  holding,  and  other  highlighting 
techniques  to  emphasize  portions  of  the 
text.  In  addition.  §  208.20(b)  of  the  final 
rule  contains  general  content 
requirements  for  Medication  Guides 
which  the  agency  has  said  should  be 
tailored  to  include  only  those  categories 
of  information  relevant  to  the  drug 
product  and  the  need  for  the  Medication 
Guide.  Furthermore,  §  208.26(a) 
provides  that  changes  from  the  format 
(and  content)  requirements  will  be 
considered  when  the  requirements  are 
inapplicable,  unnecessary,  or  contrary 
to  patients'  best  interests.  These 
provisions  will  provide  sufficient 
flexibility  in  the  design  of  Medication 
Guides. 


35.  One  comment  recommended  that 
the  final  rule  require  that  patient 
information  accompany  all  medication 
samples  distributed  by  health  care 
providers. 

Under  the  final  rule.  Medication 
Guides  are  to  be  dispensed  with  all 
prescriptions  of  drug  products  that  the 
agency  determines  are  of  "serious  and 
significant  concern."  Prescription  drug 
samples  are  dispensed  under  an  oral  or 
written  prescription  of  a  licensed 
practitioner.  Accordingly,  a  Medication 
Guide  must  be  provided  with  samples  of 
prescription  drug  products  that  FDA 
determines  are  of  "serious  and 
significant  concern." 

36.  Some  comments  questioned 
manufacturer  compliance  under  a 
variety  of  conditions,  such  as  when 
changes  are  made  to  the  Medication 
Guide,  especially  for  products  that  are 
not  in  unit-of-use  packaging.  Others 
questioned  whether  the  agency  would 
request  a  recall  of  Medication  Guides  if 
important  changes  are  needed.  The 
comments  also  questioned  how  the 
manufacturer  could  be  held  accountable 
or  be  allowed  to  confirm  the  accuracy  of 
the  information  if  third  parties  are  able 
to  make  changes  to  the  Medication 
Guide.  Some  comments  also  asked 
about  what  criteria  must  be  met  for 
personalized  Medication  Guides. 

In  general,  FDA  intends  that  changes 
in  Medication  Guides  be  incorporated 
into  the  next  printing  of  labeling.  If 
clinically  significant  information 
necessitates  a  change  in  a  Medication 
Guide,  FDA  will  ask  that  manufacturers 
expedite  the  next  printing  to  incorporate 
the  change  as  rapidly  as  is  reasonably 
possible.  In  addition,  FDA  could  request 
that  manufacturers  notify  health  care 
professionals,  such  as  by  sending  "Dear 
Health  Professional"  letters,  and  rapidly 
distribute  replacement  patient 
information.  FDA  would  also  expect 
manufacturers  to  use  or  adapt  whatever 
systems  are  already  in  place  for  making 
changes  to  the  professional  labeling  to 
make  changes  to  Medication  Guides. 

In  response  to  the  comment  on 
personaHzed  information,  written 
medication  information  may  be 
customized  by  individual  health  care 
practitioners  for  individual  patients  by 
including,  for  example,  the  prescription 
number,  the  name,  address,  and/or 
telephone  number  of  the  authorized 
dispenser  and/or  licensed  practitioner, 
the  specific  dosage  regimen  prescribed, 
or  by  including  other  patient-specific 
information  on  leaflets.  This 
information  may  precede  or  follow  the 
required  information  in  the  Medication 
Guide,  but  in  no  case  should  the 
information  be  more  prominent  than,  or 
obscure,  any  required  information.  FDA 


believes  that  such  personalization  falls 
within  the  practice  of  medicine  and 
pharmacy.  However,  this  final  rule 
pertains  only  to  Medication  Guides  for 
drug  products  of  "serious  and 
significant  concern,"  and  the 
information  in  them  must  be  approved 
by  the  agency  before  they  can  be 
distributed.  "Thus,  third  parties  cannot 
make  substantive  changes  to  a 
Medication  Guide,  except  in  the  limited 
context  of  personalizing  it.  Finally, 
under  §  314.70(b)(3)  and  §  601.12(f), 
FDA  will  permit  manufacturers  to  make 
only  very  minor  changes  to  Medication 
Guides  without  submission  of  a  labeling 
supplement. 

37.  One  comment  stated  that  the 
distribution  of  Medication  Guides  by 
drug  manufacturers  to  pharmacies, 
directly  or  through  drug  wholesalers,  is 
not  feasible  because  pharmacies  use  a 
variety  of  operating  system  platforms 
and  proprietary  software.  The  comment 
claimed  that  disks  provided  by 
manufacturers  or  wholesalers  may  not 
be  compatible  with  existing  systems 
because,  for  example,  information  may 
be  formatted  inconsistently  with  the 
printing  specifications.  The  comment 
argued,  therefore,  that  the  rule  would 
require  that  suppliers  individualize 
disks  for  dispensers,  and  that  such  a 
requirement  is  overly  burdensome. 

FDA  agrees  with  tne  comment  that 
pharmacies  use  a  variety  of  computer 
systems.  The  final  rule,  in  §  208.24(b), 
however,  permits  manufacturers  emd 
distributors  to  provide  either  hard 
copies  of  patient  information  or  the 
"means"  for  disseminating  information. 
FDA  believes  that  providing 
manufacturers  and  distributors  with  this 
degree  of  flexibihty  will  encourage  them 
to  develop  readily  adaptable  systems  for 
distributing  required  Medication 
Guides.  FDA  believes  that  some 
manufacturers  will  choose  to  package 
certain  products  in  unit-of-use  or  bulk 
containers  with  hard  copies  of  the 
Medication  Guides  affixed  to  the 
product  container.  Other  manufacturers 
will  work  with  information  system 
vendors  to  incorporate  Medication 
Guides  into  existing  pharmacy  software 
systems. 

The  agency  wishes  to  emphasize  that 
it  is  ultimately  the  responsibility  of 
manufacturers  to  ensure  that  authorized 
dispensers  receive  sufficient  numbers  of 
Medication  Guides  that  can,  in  turn,  be 
dispensed  to  patients  with  selected 
products  that  pose  a  "serious  and 
significant"  public  health  concern.  This 
requirement  would  not  be  fulfilled,  for 
example,  by  a  manufacturer  providing  a 
pharmacy  with  Medication  Guides  in  a 
form  that  the  pharmacy  could  not  use. 
In  cases  where  unit-of-use  packaging  or 
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printed  copies  of  Medication  Guides 
attached  to  bulk  packages  are  not  used, 
the  agency  feels  that  market  forces  will 
contribute  to  manufacturers  working 
with  the  various  third-party  information 
providers  to  ensure  that  their 
computerized  systems  can  provide 
printouts  of  Medication  Guides. 

38.  One  comment  argued  that  the  rule 
would  require  that  manufacturers 
"provide  the  dispensers  with  the  means 
to  ensure  distribution"  of  Medication 
Guides  to  each  patient  without 
adequately  defining  "the  means."  The 
comment  asked  whether  manufacturers 
would  be  required  to  pay  dispensers, 
provide  computer  equipment,  or 
develop  some  other  mechanism  to 
ensure  that  dispensers  could  distribute 
Medication  Guides.  The  comment  also 
asked  whether  manufacturers  would  be 
liable  for  pharmacists'  failiue  to 
distribute,  or  distributing  the  wrong 
Medication  Guide,  and  whether  drug 
manufacturers  have  a  duty  to  educate 
pharmacists  about  the  information 
contained  in  the  leaflet.  Other 
comments  noted  that  pharmacists 
currently  rely  on  patient  information 
data  bases  developed  by  others,  and 
argued  that  it  would  be  excessively 
burdensome  to  require  that  pharmacists 
maintain  hard  copies  of  every 
manufacturer's  Medication  Guide. 

Section  208.24  of  the  final  rule 
requires  that  manufacturers  provide 
distributors  and  authorized  dispensers 
vdth  the  means  to  distribute  Medication 
Guides  to  patients.  To  allow  for 
flexibility,  FDA  did  not  specify  the 
means,  but  instead  provided  examples 
of  effective  means,  such  as  providing 
authorized  dispensers  with  patient 
information  software.  As  suggested  by 
some  comments,  FDA  beUeves  that  most 
manufacturers  will  contract  with  third 
parties  or  large  pharmacy  chains  who 
would  develop  acceptable  dispensing 
mechanisms  that  pharmacists  could 
easily  incorporate  into  their  practice. 
The  final  rule  does  not  specify 
additional  requirements  because  the 
agency  wants  to  encourage  private- 
sector  iimovation. 

Section  208.24(e)  requires  that 
authorized  dispensers  provide 
Medication  Guides  to  patients.  A 
manufacturer  has  fulfilled  its  obligation 
under  the  final  rule  by  providing  those 
who  dispense  its  products  with 
Medication  Guides  in  sufficient 
numbers  or  the  means  to  produce 
Medication  Guides. 

39.  Several  comments  objected  to  the 
requirement  in  proposed  §  208.24(c)  that 
patient  information  be  distributed  with 
each  unit-of-use  package,  for  both  new 
prescriptions  and  refills,  arguing  that 
manufacturers  should  be  allowed  the 


same  options  of  either  providing 
sufficient  paper  copies  wi\h  each 
shipment,  or  providing  the  dispenser 
with  the  means  to  supply  Medication 
Guides  without  the  use  of  paper, 
regardless  of  how  the  product  is 
packaged. 

FDA  has  accepted  the  comment's 
suggestion  that  the  agency  exercise 
greater  flexibility  in  the  distribution  of 
patient  information  for  unit-of-use 
packaged  medications.  This  was  not  an 
easy  decision  and  may  be  reconsidered 
if  alternatives  do  not  succeed  in 
regularly  providing  patients  with  the 
needed  information.  A  unit-of-use 
package  with  enclosed  patient 
information  guarantees  that  patients 
receive  the  information.  No  alternative 
system  does  so.  Although  unit-of-use 
packaging  is  not  the  usual  packaging  in 
the  United  States,  it  is  the  standard  in 
Europe  and  thus  familiar  to  any 
sponsors  with  international  experience. 

Proposed  §  208.24(c),  which  would 
have  required  the  distribution  of 
Medication  Guides  with  each  unit-of- 
us^package  intended  for  distribution  to 
patients,  has  been  deleted.  This  deletion 
will  permit  manufacturers  the  same 
options  for  distributing  Medication 
Guides  for  unit-of-use  and  bulk 
dispensed  medications.  However,  to 
ensure  that  authorized  dispensers  know 
which  unit-of-use  packaged  products 
contain  Medication  Guides  (so 
dispensers  will  know  whether  or  not  to 
dispense  a  separate  Medication  Guide), 
the  term  "large  volume"  as  a  modifier 
of  the  term  "container"  has  been  deleted 
every  place  it  appeared  in  §  208.24.  In 
addition,  the  agency  has  made  changes 
to  §  208.24(d)  to  require  that  the  label  of 
each  container  of  drug  product  for 
which  a  Medication  Guide  is  required 
instruct  the  authorized  dispenser  to 
provide  a  Medication  Guide  and  tell  the 
dispenser  how  the  Medication  Guide  is 
provided.  Because  this  information  is  so 
important,  the  agency  has  also  added 
the  requirement  that  these  statements 
appear  on  the  label  in  a  prominent  and 
conspicuous  memner. 

40.  One  comment  noted  that  proposed 
§208.24(0  specifically  exempts 
authorized  dispensers  who  print 
Medication  Guides  from  the 
establishment  registration  and  drug 
listing  requirements  of  section  510  of 
the  act.  The  comment  contended  that 
this  exemption  should  also  apply  to 
prescription  drug  wholesalers  who  have 
never  been  required  to  register  and  list 
their  products  with  FDA. 

Section  5 10 -of  the  act  requires  any 
person  (including  prescription  drug 
wholesalers),  unless  exempt  by  statute 
(section  510(g))  or  by  regulation  (21  CFR 
207.10),  who,  among  other  things. 


changes  the  container,  wrapper,  or 
labeling  of  any  drug  product  in 
furtherance  of  its  distribution  to  register 
writh  the  agency,  as  well  as  to  list  the 
product  with  the  agency.  FDA  does  not 
believe  that  section  510  of  the  act  would 
apply  to  wholesalers  who  serve  merely 
to  pass  on  Medication  Guides  &x)m 
manufacturers  to  authorized  dispensers. 
On  the  other  hand,  if  drug  wholesalers 
make  changes  to  the  content  of  a 
Medication  Guide,  just  as  if  they  had 
made  changes  to  the  content  of  the 
professional  labeling,  they  would  be 
required  to  register  and  list  their 
products  with  FDA. 

41.  One  comment  suggested  that 
proposed  §  208.26(b),  which  permitted 
physicians  and  pharmacists  to  withhold 
a  Medication  Guide  from  a  patient,  be 
amended  to  permit  the  writhholding  of 
Medication  Guides  only  if  the 
information  "would  harm  the  patient  or 
interfere  with  the  course  of  treatment." 
The  comment  also  suggested  that  the 
rule  require  that  the  prescriber  note  the 
reason  for  withholding  the  Medication 
Guide  in  the  patient's  record,  and  that 
only  physicians,  not  pharmacists, 
should  determine  whether  Medication 
Guides  should  be  withheld. 

The  agency  agrees  with  this  comment 
in  part.  Section  208.26(b)  has  been 
changed  to  permit  only  the  licensed 
practitioner  who  prescribes  a  drug  to 
direct  that  a  Medication  Guide  be 
witjiheld  if  it  is  not  in  the  patient's  best 
interest  because  of  significant  concerns 
about  the  effect  of  the  information  on 
the  patient.  Authorized  dispensers  who 
are  not  licensed  practitioners  may  not 
withhold  a  Medication  Guide.  If  the 
pailent  requests  information  about  a 
prescription  drug  subject  to  this  final 
rule,  however,  §  208.26(b)  requires  that 
the  dispenser  provide  one,  regardless  of 
the  licensed  practitioner's  concern. 
Licensed  practitioners  may  include, 
depending  on  the  jurisdiction, 
pharmacists,  nurses,  physician 
assistants,  and  other  health 
professionals,  as  well  as  physicians. 
Any  of  these  practitioners  who  have 
prescribing  authority  may  direct  that  a 
Medication  Guide  be  withheld.  FDA 
does  not  believe  that  practitioners 
should  be  required  to  document  the 
reason  for  directing  that  a  Medication 
Guide  be  writhheld  when  such  decision 
is  deemed  to  be  in  a  patient's  best 
interest. 

FDA  believes  that  it  is  appropriate  to 
limit  this  authority  because  Medication 
Guides  required  under  this  final  rule 
will  contain  information  of  crucial 
importance  for  the  safe  and  effective  use 
of  the  product.  The  agency  expects  that 
licensed  practitioners  will  direct  that 
Medication  Guides  be  withheld 
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relatively  rarely,  and  that  the  decision 
will  be  based  on  special  individual 
circumstances  or  characteristics  of  their 
patients. 

42.  Several  comments  stated  that  the 
proposed  regulations  substitute  the 
agency's  judgment  for  that  of  the  health 
care  professional  regarding  the 
information  individual  patients  need. 
Some  comments  argued  that 
practitioners  should  decide  if  and  when 
a  patient  should  receive  a  Medication 
Guide,  or  relevant  part(s)  thereof.  The 
comments  maintain  that  the  rule 
interferes  with  the  practice  of  medicine 
by  requiring  that  Medication  Guides  be 
distributed  to  all  patients,  even  when  a 
health  care  professional  has  determined 
that  an  individual  patient  should  not 
receive  such  information. 

The  final  rule  is  limited  to  requiring 
Medication  Guides  for  products  FDA 
determines  present  health  care  concerns 
so  significant  that  patients  must  have 
vmtten  information  about  the  products. 
Medication  Guides  under  this  rule  will 
contain  information  necessary  to 
patients'  safe  and  effective  use  of  the 
products.  FDA  does  not  believe  that 
providing  such  information  interferes 
with  the  practice  of  medicine.  The  final 
rule  does  not  limit  the  information  that 
health  care  providers  may  impart  to 
patients  concerning  prescribed 
medications.  If  physicians  disagree  vn\h 
specific  aspects  of  the  patient  labeling 
supplied  by  the  manufacturer,  they  are 
freie  to  discuss  the  matter  fully  with 
patients,  noting  their  concerns  and 
views.  FDA  believes  the  final  rule 
encourages  patients  to  engage  in  this 
kind  of  oj)en  discussion  wi&  their 
health  care  provider.  Also,  as  noted 
above,  the  final  rule  permits  a  licensed 
practitioner  to  instruct  that  a 
Medication  Guide  be  withheld  from  an 
individual  patient  if  the  practitioner 
believes  that  it  would  not  be  in  the 
patient's  best  interest  to  receive  the 
information.  Only  the  patient  can 
overrule  this  instruction  by  specifically 
requesting  the  Medication  Guide. 

43.  One  comment  suggested  that  the 
final  rule  exempt  only  those 
medications  administered  under 
emergency  conditions.  Another 
comment  suggested  that  while  the 
distribution  of  Medication  Guides  in 
emergency  situations  would  be 
impractical,  a  good  faith  effort  should  be 
made  by  health  care  professionals  to 
assure  that  the  patient  receives  a  copy 
as  soon  as  practicable.  In  the  case  of 
hospitals,  one  comment  advocated  that 
Medication  Guides  be  given  to  patients 
upon  discharge,  if  not  before.  Others 
argued  that  Medication  Guides  should 
be  given  to  institutionalized  patients  or 
their  designees,  including  those  in 


hospitals,  long-term  care  facilities,  and 
prisons.  Still  others  stated  that 
Medication  Guides  should  be  made 
available  in  physicians'  offices. 

FDA  has  determined  that  routinely 
distributing  Medication  Guides  to 
institutionaUzed  patients  is  unnecessary 
because  medications  dispensed  in  such 
facilities  are  usually  administered 
directly  by  health  care  professionals 
who  are  readily  available  to  answer 
patients'  questions  about  their 
medications.  FDA  encourages  health 
care  institutions  to  make  copies  of 
Medication  Guides  available  to  patients 
who  request  them,  and  to  maintain 
compilations  of  Medication  Guides  at 
convenient  locations  so  that  interested 
patients  have  access  to  them.  However, 
where  the  agency  determines  that  the 
circumstances  or  characteristics  of  a 
particular  drug  make  it  necessary.  FDA 
will  require  the  distribution  of  a 
Medication  Guide  to  institutionaUzed 
patients. 

FDA  believes  that  distribution 
requirements  should  be  sufficiently 
flexible  to  permit  licensed  practitioners 
to  instruct  that  a  Medication  Guide  be 
withheld  when  the  information  is 
deemed  inappropriate  for  an  individual 
patient.  However.  FDA  emphasizes  that 
Medication  Guides  caimot  be  withheld 
from  patients  who  request  them. 

C.  Economic/Environmental  Issues 

44.  Several  conunents  stated  that 
FDA's  estimated  cost  for  developing 
patient  information  was  flawed.  One 
comment  stated  that  a  particular  drug 
manufactiuBr  took  16  person-months  of 
effort  (eight  professionals,  full-time  for  2 
months)  to  develop  the  patient 
information  for  Proscar®  and  that  FDA 
should  rely  on  this  estimate  for  the 
effort  needed  to  produce  a  new 
Medication  Guide. 

FDA  agrees  that  drug  manufacturers' 
recent  experiences  provide  the  best 
source  of  information  for  estimating  the 
average  cost  of  developing  a  new 
Medication  Guide.  Indeed,  FDA  used 
this  sort  of  information  in  its  Regulatory 
Impact  Assessment,  which  relied  on  the 
July  1993  issue  of  Pharmaceutical 
Executive  (Ref.  21),  in  which  Merck 
Pharmaceuticals'  manager  of 
information  services  states  that 
"(djevelopment  of  the  PPI  was  a  6- 
month  process,  including  initial 
drafting,  research  to  ensure  that 
potential  users  of  Proscar®  understood 
the  important  information  about  the 
medicine  contained  in  the  PPI,  and 
revision  and  refinement  based  on  the 
resuhs  of  our  research."  The  article 
further  explains  that  Merck  elected  to 
conduct  readability  and 


comprehensibility  studies  during  the 
development  phase. 

FDA  would  not  require  manufacturers 
to  conduct  this  level  of  evaluation  prior 
to  issuing  a  new  Medication  Guide. 
Medication  Guides  are  designed  to  draw 
upon  readily  available  professional 
labeling.  Even  patient  labeling  drafted  at 
the  time  of  initial  drug  approval  would 
be  based  upon  the  professional  labeling, 
often,  FDA  assumes,  utilizing  the  same 
staff  that  developed  the  professional 
label.  FDA  believes  that  minimal 
additional  staff,  such  as  a  medical  writer 
skilled  in  writing  for  laypersons,  would 
be  needed;  therefore,  most  of  the  staff 
who  would  work  on  Medication  Guides 
would  be  extremely  familiar  with  the 
medication  and  its  professional  labeling. 
FDA  considers  6  months  to  be  an  upper 
bound  estimate  for  developing  an 
original  Medication  Guide  because 
Merck  conducted  testing  beyond  that 
required  to  develop  the  patient 
information  for  Proscar®. 

45.  Several  industry  comments 
claimed  that  FDA  underestimated, 
perhaps  by  as  much  as  30  percent,  the 
annual  compensation  for  nonproduction 
staff. 

FDA  believes  that  the  estimated 
$70,000  salary  used  in  its  analysis  is  a 
fair  estimation  and  may  even  overstate 
the  average  salary.  According  to  the 
Bureau  of  Labor  Statistics  Monthly 
Report  of  Earnings,  nonproduction 
workers  in  the  Pharmaceutical 
Preparations  Industry  (SIC  2834)  earned 
an  average  of  $49,579  in  1992.  The  U.S. 
Bureau  of  Economic  Analysis  (BEA). 
National  Income  and  Product  Reports, 
reported  that  the  ratio  of  total 
compensation  to  wages  within  this 
industry  is  1.249.  resulting  in  total 
average  1992  compensation  for  a 
nonproduction  employee  in  the 
pharmaceutical  industry  of  $61,924.  The 
BEA  also  reported  that  the  average 
increase  in  compensation  between  1992 
and  1994  was  6.3  percent.  Thus,  the 
average  total  compensation  for  a 
nonproduction  employee  in  the 
pharmaceutical  industry  in  1994  was 
$65,825.  FDA  has  used  $70,000  as  a 
reasonable  estimate  of  this 
compensation. 

46.  Several  comments  stated  that  FDA 
should  prepare  and  pubhsh  an 
environmental  impact  statement  (EIS) 
regarding  the  effects  of  the  proposed 
rule,  given  the  agency  estimate  that  the 
average  pharmacy  will  use  28,600  pages 
of  computer  paper  and  23  dot  matrix 
printer  ribbons  annually,  and  that  the 
agency  assumes  a  total  of  71,386 
pharmacy  outlets  use  2,041,688.200 
pages  of  computer  paper  and  discarded 
1,641,901  printer  ribbons  aimually. 
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FDA  does  not  agree  that  it  should 
develop  either  an  environmental 
assessment  (EA)  or  an  HS  for  this  rule. 
This  comment  relied  on  environmental 
impact  figures  that  were  based  on  the 
effects  of  a  voluntary  program  of 
disseminating  written  patient 
information  concerning  all  prescription 
drugs  from  the  proposed  nAe.  The  final 
rule  has  a  much  narrower  focus  because 
it  appUes  only  to  a  small  niunber  of 
products  of  "serious  and  significant 
concern"  and  therefore  is  not  dependant 
on  the  outcomes  achieved  by  a 
voluntary  program.  Thus,  these  figures 
are  not  accurate  for  this  program. 
Fiuther,  21  CFR  25.24(a)(ll)  provides  a 
categorical  exclusion  from  the 
preparation  of  an  EA  for  actions  that 
establish  by  regulation  labeling 
requirements  for  marketing  articles  if 
there  is  no  increase  in  the  existing  levels 
of  use  or  change  in  the  intended  uses  of 
the  product  or  its  substitutes.  The 
requirement  for  mandatory  Medication 
Guides  for  medications  of  "serious  and 
significant  concern"  will  not  produce 
such  change  because  about  as  many 
products  (on  average  no  more  than  5  to 
10  per  year)  v\rill  be  eiffected  as  are 
currently  affected  by  agency  requests 
that  their  manufacturers  voluntarily 
produce  patient  labeling  for  the 
products  to  ensure  safe  and  effective 
use. 

47.  One  comment  noted  that  the 
proposal's  analysis  under  the  Paperwork 
Reduction  Act  demonstrates  the  large 
amount  of  paperwork  to  implement  this 
program  but  does  not  count  the  cost  to 
produce  this  paperwork. 

FDA  did  include  such  costs  in  its 
economic  evaluation.  The  Paperwork 
Reduction  Act  requires  FDA  to  estimate 
the  costs,  in  terms  of  hours,  of  reporting 
and  recordkeeping  resulting  from 
Government  regulations.  This  estimate 
was  included  in  the  proposal  in  a  table 
included  in  section  XIV  (60  FR  44182  at 
44233).  The  analysis  of  impacts  in  the 
proposal  (60  FR  44182  at  44210  through 
44213)  presented  monetary  costs  of 
implementing  a  comprehensive 
mandatory  program,  if  it  were  to  be 
instituted.  This  estimate  included  a 
variety  of  recordkeeping  functions,  e.g., 
cost  of  printing  and  dispensing 
Medication  Guides  and  development 
costs  incurred  by  manufactiu^rs. 
Further,  given  the  narrowed  focus  of  the 
final  rule,  the  costs  of  the  paperwork 
burden,  as  well  as  other  costs,  will  be 
low  because  only  a  small  number  of 
Medication  Guides  vsrill  be  required. 
However,  in  recalculating  these  costs  for 
consistency  with  the  final  rule,  FDA 
included  manufacturers'  resources 
needed  to  produce  and  obtain  approval 
for  Medication  Guide  revisions. 


IV.  Analysis  of  laqMClB 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts,  and  equity). 

Under  the  Re^latory  FlexibiUty  Act, 
unless  an  agency  certifies  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  agency  must  analyze 
regulatory  options  that  would  minimize 
any  significant  impact  of  the  rule  on 
small  entities.  The  Unfunded  Mandates 
Reform  Act  requires  (in  section  202)  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation). 

The  agency  has  reviewed  this  final 
rule  and  has  determined  that  the  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  Fmther,  the  agency  finds  that 
the  rule  will  not  have  a  significant  effect 
on  a  substantial  number  of  smaU 
entities,  and  that  it  imposes  no 
unfunded  mandates  to  State,  local  or 
tribal  governments.  Indeed,  as  explained 
below,  the  expected  annual  incremental 
costs  of  this  rule  will  not  require 
expenditures  significantly  above  what 
would  be  likely  to  occur  in  the  absence 
of  regulation. 

The  final  rule  articulates  the  agency's 
decision  to  require  mandatory 
Medication  Guides  for  those 
prescription  drug  products  identified  as 
posing  a  "serious  and  significant 
concern."  Only  when  information  is 
critical  to  patients"  safety  will  a 
manufactxirer  be  required  to  distribute 
this  information.  In  its  absence,  patients 
would  be  more  likely  to  fail  to  adhere 
to  therapeutically  critical  directions  or 
to  recognize  signs  and  symptoms  of  both 
preventable  and  unpreventable  adverse 
reactions.  Such  improper  use  of 
prescription  medications  can  increase 
morbidity  and  mortality  by  contributing 
to  additional  or  prolonged  illness.  As 
current  estimates  of  the  annual  direct 
medical  costs  related  to  the  improper 
use  of  prescribed  medications  exceed 
$20  billion,  even  small  reductions  in  the 


incideace  of  such  events  would  yield 
significant  savings. 

Currently,  patient  labeling  for  most 
high  risk  products  is  developed 
voluntarily  by  manufacturers  on  a  case- 
by-case  basis.  No  formal  mechanism 
exists,  however,  to  ensure  that  all 
exposed  patients  receive  concise, 
understandable  information,  or  that  the 
information  they  do  receive  is  best  for 
consumer  protection. 

As  described  previously,  FDA 
currently  works  with  industry  on  a 
product-by-product  basis  to  develop 
patient  information  sheets  for  the  small 
number  of  products  that  pose  the  most 
serious  public  health  risks.  The  agency 
does  not  expect  this  rule  to  significantly 
increase  the  frequency  of  this  practice, 
nor  will  any  additional  information 
typically  be  required  because  the 
determining  criteria  will  not  change. 
Nevertheless,  the  voluntary  nature  of 
the  current  process  may  result  in 
occasional  disagreements  l>etween  the 
agency  and  manufacturers  of  drug 
products  with  "serious  and  significant 
concerns."  These  disagreements  and 
negotiations  would  delay  or  preclude 
patients  receiving  necessary 
information.  On  average,  therefore, 
ba^ed  on  past  practice,  FDA  estimates 
thit,  each  year,  no  more  than  5  to  10 
products  with  "serious  and  significant 
concerns"  would  develop  patient 
information  sheets.  Only  one  of  these 
products,  however,  would  not  have 
developed  these  sheets  volimtarily. 
Thus  only  one  additional  product  with 
a  "serious  and  significant  concern"  may 
have  to  develop  a  Medication  Guide  as 
a  result  of  this  rule.  In  FDA's  view,  the 
nature  and  magnitude  of  the  adverse 
outcomes  that  may  result  frtjm  the 
misuse  of  even  this  one  additional 
product  of  "serious  and  significant 
concern"  warrants  the  implementation 
of  a  limited,  clearly  articulated 
regulation. 

The  existence  of  regulations  that 
mandate  the  inclusion  of  critical  patient 
information  in  a  standardized  format 
will  ensure  that  all  patients  who  use 
drag  products  with  "serious  and 
significant  concerns"  receive  adequate 
information  on  their  medication.  For 
example,  the  identification  of  certain 
products  with  "Medication  Guide" 
information  will  increase  patients" 
ability  to  recognize  products  of  "serious 
and  significtmt  concern"  that  require 
their  thorough  and  careful  monitoring. 
Further,  the  communication  of  critical 
information  concerning  serious  risks 
and  directions  for  use  will  improve 
consumers'  ability  to  identify  and  to 
learn  essential  prescription  drug 
information.  In  addition,  while 
approximately  70  percent  of  all  patients 
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have  reported  receiving  patient 
information,  this  rule  will  ensure  that 
all  affected  patients  receive  these 
Medication  Guides. 

Second,  by  identifying  the  criteria, 
format,  contents,  and  other 
requirements  of  patient  information, 
manufacturers  will  be  aware  of  the  need 
for  Medication  Guides  for  products 
under  development.  Thus,  this  rule  will 
increase  the  sponsors'  ability  to  work  in 
conjunction  with  FDA  to  develop  this 
information  as  part  of  the  traditional 
review  package,  facilitating  FDA's 
timely  review  of  the  information  and 
helping  to  assure  that  drug  approvals 
are  not  delayed.  In  the  absence  of  this 
rule,  the  ad  hoc  practice  of  developing 
patient  information  would  continue  in 
its  currently  less  efficient  and  more 
burdensome  form. 

Because  FDA  and  industry  currently 
work  to  assure  the  development  and 
distribution  of  this  patient  information, 
and  because  these  activities  would 
continue  even  in  the  absence  of  this 
rule,  the  rule  will  impose  minimal 
incremental  costs  on  the  industry. 
Almost  every  year,  several  firms  are 
asked  by  FDA  to  develop  patient 
information  leaflets,  and  there  is  no 
reason  to  believe  that  this  total  number 
would  change  substantially. 
Consequently,  as  noted  above,  the 
agency  estimates  that  one  additional 
product  each  year  will  be  required  to 
develop  information  as  a  direct  result  of 
this  rule.  FDA  has  estimated  a  cost  of 
under  $12,000  (or  2-resource  months)  to 
develop  a  patient  information  sheet  for 
a  new  drug  product.  Thus,  this 
incremental  compliance  cost  to 
manufacturers  would  be  about  $12,000 
per  year. 

Similarly,  the  distribution  of 
information  for  the  affected  products 
will  continue  in  the  same  manner. 
About  half  of  these  products  (such  as 
oral  contraceptives)  may  be  distributed 
in  unit-of-use  packaging  that  contains 
patient  information  sheets.  These 
information  sheets  may  cost 
manufacturers  about  an  additional  2 
cents  per  package  for  printing  and 
paper.  Alternatively,  patient 
information  for  those  products 
designated  as  posing  a  "serious  and 
significant  concern,"  but  not  marketed 
in  unit-of-use  packaging,  .are  distributed 
through  a  variety  of  information 
channels,  including  individual  leaflets 
that  circulate  with  the  products,  or 
automated  systems  that  print  individual 
leaflets  from  larger  data  bases.  Most 
retail  pharmacies,  regardless  of  size, 
already  distribute  this  information  to 
consumers.  FDA  anticipates  that  these 
activities  will  continue,  as  the  rule  does 
not  dictate  any  particular  distribution 


approach,  but  places  the  ultimate 
responsibility  for  ensuring  the  content 
and  availabihty  of  patient  information 
with  the  manufacturer  of  the  drug 
product.  Moreover,  the  issuance  of  this 
rule  will  encourage  third-party 
electronic  information  vendors  to 
incorporate  this  mandatory  patient 
information  into  their  systems. 

According  to  FDA  estimates, 
approximately  70  percent  of  all 
pharmacies  supply  patient  information 
with  prescriptions.  The  remaining  30 
percent  will  be  required  to  provide 
medication  guides  for  all  dnig  products 
with  "serious  and  significant  concerns." 
No  more  than  5  to  10  such  products  are 
expected  each  year.  FDA  estimates  that 
each  affected  drug  product  may  account 
for  100,000  annual  prescriptions,  each 
Medication  Guide  will  consist  of  one 
printed  page,  50  percent  of  the  affected 
products  are  manufactured  in  unit-of- 
use  packages,  and  5  seconds  of 
pharmacist  time  is  necessary  to 
dispense  each  guide.  Based  on  these 
assumptions,  within  10  years,  the  total 
cost  for  all  pharmacies  to  include 
Medication  Guides  for  the  50  to  100 
identified  drugs  equals  $434,000  to 
$868,000  (about  9  cents  per  prescription 
dispensed).  The  incremental  cost  of 
providing  these  Medication  Guides 
(accounting  for  the  70  percent  current 
compliance)  would  be  about  30  percent 
of  this  amount,  or  $130,000  to  $260,000 
per  year. 

In  sum,  the  actions  described  in  this 
regulation  will  formalize  the  agency's 
current  policy  and  impose  few 
incremental  costs  on  the  affected 
industry  sectors.  Public  health  will  be 
enhanced  by  ensiuing  the  wider 
availability  of  consistent  and 
understandable  patient  information  for 
products  of  "serious  and  significant 
concern." 

With  respect  to  the  Regulatory 
Flexibility  Act,  even  if  a  few  additional 
products  would  require  patient 
information  sheets,  the  costs  described 
above  would  not  impose  a  significant 
effect  on  any  entity.  Thus,  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviromnental  impact  statement 
is  required. 


VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the  collection 
of  information  are  shown  below  with  an 
estimate  of  the  aimual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Tj(7e:  Prescription  Drug  Product 
Labehng;  Medication  Guide 
Requirements 

Description:  This  final  rule  imposes 
reporting  requirements  on 
manufacturers  of  drug  products  that 
pose  a  serious  cmd  significant  public 
health  concern.  These  manufacturers 
will  be  required  to  develop  Medication 
Guides  for  such  products  and  submit 
them  to  FDA  for  approval. 

FDA  estimates  that  on  average  no 
more  than  5  to  10  products  aimually 
would  fall  under  the  "serious  and 
significant  concern"  classification  and 
thus  require  mandatory  Medication 
Guides.  FDA  believes  that  four  of  these 
products  (estimating  conservatively) 
would  be  newly  approved.  One  already- 
marketed  product  would  require  a 
Medication  Guide,  with  two 
"supplementary"  Medication  Guides 
needed  for  products  in  the  same  narrow 
therapeutic  class,  cind  one  Medication 
Guide  needed  for  a  generic  product  in 
this  class.  FDA's  regulatory  impact 
analysis  estimated  that  applicants 
would  need  approximately  2  months  of 
full-time  effort  (320  hours)  to  develop 
for  submission  to  FDA  a  "model" 
Medication  Guide  that  would  be 
consistent  with  the  requirements  in 
§  208.20.  (A  "model"  Medication  Guide 
is  for  a  medication  in  a  class  that  has  no 
previous  Medication  Guide.) 
"Supplementary"  Medication  Guides 
would  require  approximately  half  that 
time  (160  hours),  and  generic 
Medication  Guides  would  require 
l/20th  of  the  time  (16  hours).  FDA  also 
estimates  that  one  "serious  and 
significant"  Medication  Guide  sponsor 
annually  may  wish  to  request  an 
exemption  or  deferral  fi-om  specific 
Medication  Guide  requirements  and  that 
this  would  take  approximately  4  hours. 

In  addition,  FDA  estimates  that  two 
existing  Medication  Guides  annually 
might  require  minor  changes  under 
§  314.70(b)(3)(ii)  or  §  601.12(f), 
necessitating  3  days  (24  hours)  of  full- 
time  effort. 


VII.  Refen 


Federal  Register /Vol.  63,  No.  230 /Tuesday,  December  1,  1998 /Rules  and  Regulations  66395 


Under  §  208.24(e),  authorized 
dispensers  are  required  to  provide  a 
Medication  Guide  directly  to  the  patient 
(or  the  patient's  agent)  upon  dispensing 
a  product  for  which  a  Medication  Guide 
is  required.  Thus,  the  final  rule  imposes 
a  third-party  reporting  burden  on 
authorized  dispensers,  who,  for  the 
most  part,  will  be  pharmacists.  FDA 
estimates  that,  over  the  next  3  years, 
assuming  that  5  Medication  Guides  are 
required  annually,  an  average  of  10 
Medication  Guides  annually  would  be 
available  for  prescribing  and  dispensing. 
Assuming  a  base  of  approximately 
100,000  prescriptions  dispensed  for 
each  of  these  products  annually,  and 
subtracting  from  this  base  the 
approximately  50  percent  of  products 
With  Medication  Guides  that  are 
dispensed  in  unit-of-use  packages, 
resuhs  in  a  total  of  500,000 
prescriptions  annually  for  products  that 
pose  a  "serious  and  significant  pubhc 
health  concern."  Based  on  data 
collected  in  1996,  the  agency  estimates 
that  at  least  70  percent  of  patients  are 
already  receiving  some  kind  of  patient 
medication  information  voluntarily 
provided  by  pharmacists  when  they 
dispense  prescriptions.  Therefore,  this 
final  rule  would  represent  an 
incremental  burden,  in  terms  of  third 
party  reporting,  for  only  30  percent,  or 
about  150,000,  of  these  prescriptions. 
Given  60,574  pharmacies,  including 
chains,  independents,  and  food/drug 


combinations,  this  represents  an  average 
of  2.5  prescriptions  per  store,  per  year. 
Because  FDA  estimates  that,  on  average, 
it  would  take  a  pharmacist 
approximately  5  seconds  (.0014  hour)  to 
provide  a  Medication  Guide  to  a  patient, 
the  overall  aimual  third  party  reporting 
burden  for  this  final  rule  is 
approximately  212  hours. 

No  estimate  for  recordkeeping  burden 
is  necessary  because  the  recordkeeping 
provision  in  the  proposed  rule 
(proposed  §  208.26(c))  has  been 
eliminated  and  this  final  rule  contains 
no  other  recordkeeping  provisions. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

Although  the  August  24, 1995, 
proposed  rule  (60  FR  44182)  provided  a 
90-day  comment  period  under  the 
Paperwork  Reduction  Act  of  1980,  and 
this  final  rule  incorporates  the 
comments  received,  as  required  by  44 
U.S.C.  section  3507(d),  FDA  is 
providing  an  additional  opportunity  for 
public  comment  under  the  Paperwork 
Reduction  Act  of  1995,  which  applies  to 
this  final  rule  and  became  effective  after 
the  expiration  of  the  comment  period. 
Therefore,  FDA  now  invites  comments 
on:  (1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utifity;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 

Estimated  Annual  Reporting  Burden  ' 


proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quafity,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology.  Individuals  and 
organizations  may  submit  comments  on 
the  information  collection  provisions  of 
this  final  rule  by  February  1,  1999. 
Comments  should  be  directed  to  the 
Dockets  Management  Branch  (address 
above). 

At  the  close  of  the  60-day  comment 
period,  FDA  will  review  the  comments 
received,  revise  the  information 
collection  provisions  as  necessary,  and 
submit  these  provisions  to  OMB  for 
review.  FDA  will  pubUsh  a  notice  in  the 
Federal  Register  when  the  information 
collection  provisions  are  submitted  to 
OMB,  and  an  opportunity  for  pubUc 
comment  to  OMB  will  be  provided  at 
that  time.  Prior  to  the  effective  date  of 
this  final  rule,  FDA  will  publish  a  notice 
in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
prt)visions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 


21  CFR  section 


No.  of  re- 
spondents 


Annual  fre- 
quency per 
response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


208.20  

314.70(b)(3)(li) 

208.24(e) 

208.26(a) 


or  601.12(f) 


8 
2 

60,574 

1 


1 
1 
2.5 

1 


8 

2 

150,000 

1 


242 
24 


.0014 


1,936 

48 

212 

4 


Total 


2,200 


■There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  information  collection. 
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LiarofSobiects 

21  CFE  Part  201 

Drugs.  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  208 

Drugs,  Patient  labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  358,  360,  360b,  360gg-360ss,  371, 
374,  379e;  42  U.S.C.  216,  241,  262.  264. 

2.  Section  201.57  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

§  201 .57    Specific  requirements  on  content 
and  format  of  labeling  for  human 
prescription  drugs. 

*  »        «        *        * 

(0*  •  * 

(2)  Information  for  patients:  This 
subsection  of  the  labeling  shall  contain 
information  to  be  given  to  patients  for 
safe  and  effective  use  of  the  drug,  e.g., 
precautions  concerning  driving  or  the 
concomitant  use  of  other  substances  that 
may  have  harmful  additive  effects.  Any 
printed  patient  information  or 
Medication  Guide  required  under  this 
chapter  to  be  distributed  to  the  patient 
shall  be  referred  to  under  the 
"Precautions'"  section  of  the  labeling 
and  the  full  text  of  such  patient 
information  or  Medication  Guide  shall 
be  reprinted  at  the  end  of  the  labeling. 
The  print  size  requirements  for  the 
Medication  Guide  set  forth  in  §  208.20 
of  this  chapter,  however,  do  not  apply 
to  the  Medication  Guide  that  is 
reprinted  in  the  professional  labeling. 

*  •        •        *        • 

3.  Part  208  is  added  to  read  as  follows: 

PART  208— MED4CATION  GUIDES  FOR 
PRESCRIPTION  DRUG  PRODUCTS 

Subpart  A — General  Provisions 

Sec. 

208. 1     Scope  and  purp>ose. 

208.3     Definitions. 

Subpart  B— General  Requirements  for  a 
Medication  Guide 

208.20    Content  and  format  of  a  Medication 

Guide. 
208.24     Distributing  and  dispensing  a 

Medication  Guide. 
208.26    Exemptions  and  deferrals. 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353,  355,  356,  357,  360.  371.  374;  42  U.S.C 
262. 

Subpart  A — General  Provisions 

§  206.1    Scope  and  purpose. 

(a)  This  part  sets  forth  requirements 
for  patient  labeling  for  human 
prescription  drug  products,  including 
biological  products,  that  the  Food  and 
Drug  Administration  (FDA)  determines 
pose  a  serious  and  significant  public 
health  concern  requiring  distribution  of 
FDA-approved  patient  information.  It 
applies  primarily  to  human  prescription 
drug  products  used  on  an  outpatient 
basis  without  direct  supervision  by  a 
health  professional.  This  part  shall 


apply  to  new  prescriptions  and  refill 
prescriptions. 

(b)  The  purpose  of  patient  labeling  for 
hiunan  prescription  drug  products 
required  under  this  part  is  to  provide 
information  when  the  FDA  determines 
in  writing  that  it  is  necessary  to 
patients'  safe  and  effective  use  of  drug 
products. 

(c)  Patient  labeling  will  be  required  if 
the  FDA  determines  that  one  or  more  of 
the  following  circumstances  exists: 

(1)  The  drug  product  is  one  for  which 
patient  labeling  could  help  prevent 
serious  adverse  effects. 

(2)  The  drug  product  is  one  that  has 
serious  risk(s)  (relative  to  benefits)  of 
which  patients  should  be  made  aware 
because  information  concerning  the 
risk(s)  could  affect  patients'  decision  to 
use.  or  to  continue  to  use,  the  product. 

(3)  The  drug  product  is  important  to 
health  and  patient  adherence  to 
directions  for  use  is  crucial  to  the  drug's 
effectiveness. 

§206.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Authorized  dispenser  means  an 
individual  Ucensed,  registered,  or 
otherwise  permitted  by  the  jurisdiction 
in  which  the  individual  practices  to 
provide  drug  products  on  prescription 
in  the  coiu-se  of  professional  practice. 

(b)  Dispense  to  patients  means  the  act 
of  deUvering  a  prescription  drug 
product  to  a  patient  or  an  agent  of  the 
patient  either: 

(1)  By  a  hcensed  practitioner  or  an 
agent  of  a  licensed  practitioner,  either 
directly  or  indirectly,  for  self- 
administration  by  the  patient,  or  the 
patient's  agent,  or  outside  the  licensed 
practitioner's  direct  supervision;  or 

(2)  By  an  authorized  dispenser  or  an 
agent  of  an  authorized  dispenser  under 
a  lawful  prescription  of  a  licensed 
practitioner. 

(c)  Distribute  means  the  act  of 
delivering,  other  than  by  dispensing,  a 
drug  product  to  any  person. 

(d)  D/str/butor  means  a  person  who 
distributes  a  drug  product. 

(e)  Drug  product  means  a  finished 
dosage  form,  e.g.,  tablet,  capsule,  or 
solution,  that  contains  an  active  drug 
ingredient,  generally,  but  not 
necessarily,  in  association  with  inactive 
ingredients.  For  purposes  of  this  part, 
drug  product  also  means  biological 
product  within  the  meaning  of  section 
351(a)  of  the  Pubhc  Health  Service  Act. 

(f)  Ucensed  practitioner  means  an 
individual  licensed,  registered,  or 
otherwise  permitted  by  the  jurisdiction 


§208.20    Ck 
Medication  ( 
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in  which  the  individual  practices  to 
prescribe  drug  products  in  the  course  of 
professional  practice. 

(g)  Manufacturer  means  for  a  drug 
product  that  is  not  also  a  biological 
product,  both  the  manufactuirer  as 
described  in  §  201.1  and  the  applicant 
as  described  in  §  314.3(b)  of  this 
chapter,  and  for  a  drug  product  that  is 
lalso  a  biological  product,  the 
manufacturer  as  described  in  §  600.3(t) 
of  this  chapter. 

(h)  Medication  Guide  means  FDA- 
approved  patient  labeling  conforming  to 
the  specifications  set  forth  in  this  part 
;and  other  appUcable  regulations. 

(i)  Packer  means  a  person  who 
packages  a  drug  product. 

(j)  Patient  means  any  individual,  with 
respect  to  whom  a  drug  product  is 
intended  to  be,  or  has  been,  used. 

(k)  Serious  risk  or  serious  adverse 
effect  means  an  adverse  drug 
experience,  or  the  risk  of  such  an 
experience,  as  that  term  is  defined  in 
§§  310.305,  312.32,  314.80,  and  600.80 
of  this  chapter. 

iSubpart  B — General  Requirements  for 
a  Medication  Guide 

§  208.20    Content  and  format  of  a 
Medication  Guide. 

(a)  A  Medication  Guide  shall  meet  all 
lOf  the  following  conditions: 

(1)  The  Medication  Guide  shall  be 
written  in  English,  in  nontechnical, 
understandable  language,  and  shall  not 
ibe  promotional  in  tone  or  content. 

(2)  The  Medication  Guide  shall  be 
scientifically  accinate  and  shall  be 
liased  on,  and  shall  not  conflict  with, 
the  approved  professional  labeUng  for 
the  drug  product  under  §  201.57  of  this 
ichapter,  but  the  language  of  the 
Medication  Guide  need  not  be  identical 
to  the  sections  of  approved  labeling  to 
rwhich  it  corresponds. 

(3)  The  Medication  Guide  shall  be 
specific  and  comprehensive. 

(4)  The  letter  height  or  type  size  shall 
"be  no  smaller  than  10  points  (1  point  = 
0.0138  inches)  for  all  sections  of  the 
Medication  Guide,  except  the 
manufacturer's  name  and  address  and 
the  revision  date. 

(5)  The  Medication  Guide  shall  be 
legible  and  clearly  presented.  Where 
appropriate,  the  Medication  Guide  shall 
also  use  boxes,  bold  or  underlined  print, 
or  other  highlighting  techniques  to 
emphasize  specific  portions  of  the  text. 

(6)  The  words  "Medication  Guide" 
shall  appear  prominently  at  the  top  of 
the  first  page  of  a  Medication  Guide. 
The  verbatim  statement  "This 
Medication  Guide  has  been  approved  by 
the  U.S.  Food  and  Drug  Administration" 
shall  appear  at  the  bottom  of  a 
[Medication  Guide. 


(7)  The  brand  and  established  or 
proper  name  of  the  drug  product  shall 
appear  immediately  below  the  words 
"Medication  Guide."  The  established  or 
proper  name  shall  be  no  less  than  one- 
half  the  height  of  the  brand  name. 

(b)  A  Medication  Guide  shall  contain 
those  of  the  following  headings  relevant 
to  the  drug  product  and  to  the  need  for 
the  Medication  Guide  in  the  specified 
order.  Each  heading  shall  contain  the 
specific  information  as  follows: 

(1)  The  brand  name  (e.g.,  the 
trademark  or  proprietary  name),  if  any, 
and  established  or  proper  name.  Those 
products  not  having  an  established  or 
proper  name  shall  be  designated  by 
their  active  ingredients.  The  Medication 
Guide  shall  include  the  phonetic 
spelling  of  either  the  brand  name  or  the 
established  name,  whichever  is  used 
throughout  the  Medication  Guide. 

(2)  The  heading,  "What  is  the  most 
important  information  I  should  know 
about  (name  of  drug)?"  followed  by  a 
statement  describing  the  particular 
serious  and  significant  public  health 
concern  that  has  created  the  need  for  the 
Medication  Guide.  The  statement 
should  describe  specifically  what  the 
patient  should  do  or  consider  because  of 
that  concern,  such  as,  weighing 
particular  risks  against  the  benefits  of 
the  drug,  avoiding  particular  behaviors 
(e.g.,  activities,  drugs),  observing  certain 
events  (e.g.,  symptoms,  signs)  that  could 
prevent  or  mitigate  a  serious  adverse 
effect,  or  engaging  in  particular 
behaviors  (e.g.,  adhering  to  the  dosing 
regimen). 

(3)  The  heading,  "What  is  (name  of 
drug)?"  followed  by  a  section  that 
identifies  a  drug  product's  indications 
for  use.  The  Medication  Guide  may  not 
identify  an  indication  unless  the 
indication  is  identified  in  the 
indications  and  usage  section  of  the 
professional  labeling  for  the  product 
required  imder  §  201.57  of  this  chapter. 
In  appropriate  circumstances,  this 
section  may  also  explain  the  nature  of 
the  disease  or  condition  the  drug 
product  is  intended  to  treat,  as  well  as 
the  benefit(s)  of  treating  the  condition. 

(4)  The  heading,  "Who  should  not 
take  (name  of  drug)?"  followed  by 
information  on  circumstances  under 
which  the  drug  product  should  not  be 
used  for  its  labeled  indication  (its 
contraindications).  The  Medication 
Guide  shall  contain  directions  regarding 
what  to  do  if  any  of  the 
contraindications  apply  to  a  patient, 
such  as  contacting  the  licensed 
practitioner  or  discontinuing  use  of  the 
drug  product. 

(5)  The  heading,  "How  should  I  take 
(name  of  drug)?"  followed  by 


information  on  the  proper  use  of  the 
drug  product,  such  as: 

(i)  A  statement  stressing  the 
importance  of  adhering  to  the  dosing 
instructions,  if  this  is  particularly 
important; 

(ii)  A  statement  describing  any  special 
instructions  on  how  to  administer  the 
drug  product,  if  they  are  important  to 
the  drug's  safety  or  effectiveness; 

(iii)  A  statement  of  what  patients 
should  do  in  case  of  overdose  of  the 
drug  product;  and 

(iv)  A  statement  of  what  patients 
should  do  if  they  miss  taking  a 
scheduled  dose(s)  of  the  drug  product, 
"uhere  there  are  data  to  support  the 
advice,  and  where  the  wrong  behavior 
could  cause  harm  or  lack  of  effect. 

(6)  The  heading  "What  should  I  avoid 
while  taking  (name  of  drug)?"  followed 
by  a  statement  or  statements  of  specific, 
important  precautions  patients  should 
take  to  ensure  proper  use  of  the  drug, 
including: 

(i)  A  statement  that  identifies 
acdvities  (such  as  driving  or 
sunbathing),  and  drugs,  foods,  or  other 
substances  (such  as  tobacco  or  alcohol) 
that  patients  should  avoid  when  using 
the  medication; 

(ii)  A  statement  of  the  risks  to  mothers 
and  fetuses  from  the  use  of  the  drug 
during  pregnancy,  if  specific,  important 
risks  are  known; 

(iii)  A  statement  of  the  risks  of  the 
drug  product  to  nursing  infants,  if 
specific,  import£int  risks  are  known; 

(iv)  A  statement  about  pediatric  risks, 
if  the  drug  product  has  specific  hazards 
associated  with  its  use  in  pediatric 
patients; 

(v)  A  statement  about  geriatric  risks, 
if  the  drug  product  has  specific  hazards 
associated  with  its  use  in  geriatric 
patients;  and 

(vi)  A  statement  of  special 
precautions,  if  any,  that  apply  to  the 
safe  and  effective  use  of  the  drug 
product  in  other  identifiable  patient 
populations. 

(7)  The  heading,  "What  are  the 
possible  or  reasonably  likely  side  effects 
of  (name  of  drug)?"  followed  by: 

(i)  A  statement  of  the  adverse 
reactions  reasonably  likely  to  be  caused 
by  the  drug  product  that  are  serious  or 
occur  fi^quently. 

(ii)  A  statement  of  the  risk,  if  there  is 
one,  of  patients'  developing  dependence 
on  the  drug  product. 

fjfl)  General  information  about  the  safe 
and  effective  use  o/  prescription  drug 
products,  including: 

(i)  The  verbatim  statement  that 
"Medicines  are  sometimes  prescribed 
for  purposes  other  than  those  listed  in 
a  Medication  Guide"  followed  by  a 
statement  that  patients  should  ask 
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health  professionals  about  any  concerns, 
and  a  reference  to  the  availability  of 
professional  labeling; 

(ii)  A  statement  that  the  drug  product 
should  not  be  used  for  a  condition  other 
than  that  for  which  it  is  prescribed,  or 
given  to  other  persons; 

(iii)  The  name  and  place  of  business 
of  the  manufacturer,  packer,  or 
distributor  of  a  drug  product  that  is  not 
also  a  biological  product,  or  the  name 
and  place  of  business  of  the 
manufacturer  or  distributor  of  a  drug 
product  that  is  also  a  biological  product, 
and  in  any  case  the  name  and  place  of 
business  of  the  dispenser  of  the  product 
may  also  be  included;  and 

(iv)  The  date,  identified  as  such,  of 
the  most  recent  revision  of  the 
Medication  Guide  placed  immediately 
after  the  last  section. 

(9)  Additional  headings  and 
subheadings  may  be  interspersed 
throughout  the  Medication  Guide,  if 
appropriate. 

§  208.24    Distributing  and  dispensing  a 
Medication  Guide. 

(a)  The  manufacturer  of  a  drug 
product  for  which  a  Medication  Guide 
is  required  under  this  part  shall  obtain 
FDA  approval  of  the  Medication  Guide 
before  the  Medication  Guide  may  be 
distributed. 

(b)  Each  manufacturer  who  ships  a 
container  of  drug  product  for  which  a 
Medication  Guide  is  required  under  this 
part  is  responsible  for  ensuring  that 
Medication  Guides  are  available  for 
distribution  to  patients  by  either: 

(1)  Providing  Medication  Guides  in 
sufficient  numbers  to  distributors, 
packers,  or  authorized  dispensers  to 
permit  the  authorized  dispenser  to 
provide  a  Medication  Guide  to  each 
patient  receiving  a  prescription  for  the 
drug  product;  or 

(2)  Providing  the  means  to  produce 
Medication  Guides  in  sufficient 
numbers  to  distributors,  packers,  or 
authorized  dispensers  to  permit  the 
authorized  dispenser  to  provide  a 
Medication  Guide  to  each  patient 
receiving  a  prescription  for  the  drug 
product. 

(c)  Each  distributor  or  packer  that 
receives  Medication  Guides,  or  the 
means  to  produce  Medication  Guides, 
from  a  manufacturer  vmder  paragraph 
[b)  of  this  section  shall  provide  those 
Medication  Guides,  or  the  means  to 
produce  Medication  Guides,  to  each 
authorized  dispenser  to  whom  it  ships 
a  container  of  drug  product. 

(d)  The  label  of  each  container  or 
package,  where  the  container  label  is  too 
small,  of  drug  product  for  which  a 
Medication  Guide  is  required  under  this 
part  shall  instruct  the  authorized 


dispenser  to  provide  a  Medication 
Guide  to  each  patient  to  whom  the  drug 
product  is  dispensed,  and  shall  state 
how  the  Medication  Guide  is  provided. 
These  statements  shall  appear  on  the 
label  in  a  prominent  and  conspicuous 
manner. 

(e)  Each  authorized  dispenser  of  a 
prescription  drug  product  for  which  a 
Medication  Guide  is  required  under  this 
part  shall,  when  the  product  is 
dispensed  to  a  patient  (or  to  a  patient's 
agent),  provide  a  Medication  Guide 
directly  to  each  patient  (or  to  the 
patient's  agent]  imless  an  exemption 
applies  under  §  208.26. 

(f)  An  authorized  dispenser  or 
wholesaler  is  not  subject  to  section  510 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  which  requires  the  registration  of 
producers  of  drugs  and  the  listing  of 
drugs  in  commercial  distribution,  solely 
because  of  an  act  performed  by  the 
authorized  dispenser  or  wholesaler 
under  this  part. 

§  208.26    Exemptions  and  deferrals. 

(a)  FDA  on  its  own  initiative,  or  in 
response  to  a  v«-itten  request  from  an 
applicant,  may  exempt  or  defer  any 
Medication  Guide  content  or  format 
requirement,  except  those  requirements 
in  §  208.20  (a)(2)  and  (a)(6),  on  the  basis 
that  the  requirement  is  inapplicable, 
unnecessary,  or  contrary  to  patients' 
best  interests.  Requests  from  applicants 
should  be  submitted  to  the  director  of 
the  FDA  division  responsible  for 
reviewing  the  marketing  application  for 
the  drug  product,  or  for  a  biological 
product,  to  the  application  division  in 
the  office  with  product  responsibility. 

(b)  If  the  licensed  practitioner  who 
prescribes  a  drug  product  subject  to  this 
part  determines  that  it  is  not  in  a 
particular  patient's  best  interest  to 
receive  a  Medication  Guide  because  of 
significant  concerns  about  the  effect  of 
a  Medication  Guide,  the  licensed 
practitioner  may  direct  that  the 
Medication  Guide  not  be  provided  to 
the  particular  patient.  However,  the 
authorized  dispenser  of  a  prescription 
drug  product  subject  to  this  part  shall 
provide  a  Medication  Guide  to  any 
patient  who  requests  information  when 
the  drug  product  is  dispensed  regardless 
of  any  such  direction  by  the  licensed 
practitioner. 

PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

4.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353,  355,  357,  371,  374,  379e. 


5.  Section  314.50  is  amended  by 
revising  the  first  and  third  sentences  of 
the  introductory  text,  paragraph  (c)(2)(i), 
the  first  sentence  of  paragraph 
(d)(5)(vi)(6),  paragraph  (e)(2)(ii),  and  the 
fourth  sentence  in  paragraph  (1)(1)  to 
read  as  follows: 

§  314.50    Content  and  format  of  an 
application. 

Applications  and  supplements  to 
approved  applications  are  required  to  be 
submitted  in  the  form  and  contain  the 
information,  as  appropriate  for  the 
particular  submission,  required  under 
this  section.  *  *  *  An  application  for  a 
new  chemical  entity  will  generally 
contain  an  application  form,  an  index, 
a  summeiry,  five  or  six  technical 
sections,  case  report  tabulations  of 
patient  data,  case  report  forms,  drug 
samples,  and  labeling,  including,  if 
applicable,  any  Medication  Guide 
required  under  part  208  of  this  chapter. 


(c)  *  *  * 
(2)  *  *  • 

(i)  The  proposed  text  of  the  labeling, 
including,  if  apphcable,  any  Medication 
Guide  required  under  part  208  of  this 
chapter,  for  the  drug,  with  annotations 
to  the  information  in  the  summary  and 
technical  sections  of  the  application  that 
support  the  inclusion  of  each  statement 
in  the  labeling,  and,  if  the  application  is 
for  a  prescription  drug,  statements 
describing  the  reasons  for  omitting  a 
section  or  subsection  of  the  labeling 
format  in  §  201.57  of  this  chapter. 
*        •        *        *        * 

(d)  *  *  * 
(5)  *  *  * 
(vi)  *  *  * 

[b]  The  applicant  shall,  under  section 
505(i)  of  the  act,  update  periodically  its 
pending  application  with  new  safety 
information  learned  about  the  drug  that 
may  reasonably  affect  the  statement  of 
contraindications,  warnings, 
precautions,  and  adverse  reactions  in 
the  draft  labeling  and,  if  applicable,  any 
Medication  Guide  required  under  part 
208  of  this  chapter.  *  *  * 
***** 

(e)  *  *  * 
(2)  *  *  * 

(ii)  Copies  of  the  label  and  all  labeling 
for  the  drug  product  (including,  if 
apphcable,  any  Medication  Guide 
required  ynder  part  208  of  this  chapter) 
for  the  drug  product  (4  copies  of  draft 
labeling  or  12  copies  of  final  printed 
labeling). 
***** 

(1)  *  *  * 

(1)  *  *  *  hiformation  relating  to 
samples  and  labeling  (including,  if 
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applicable,  any  Medication  Guide 
required  under  part  208  of  this  chapter), 
described  in  paragraph  (e)  of  this 
section,  is  required  to  be  submitted  in 
hard  copy.  *  *  * 
***** 

6.  Section  314.70  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 

•  follows: 

§  314.70    Supplements  and  other  changes 
to  an  approved  application. 

91  *  *  *  * 

(b)  *  *  * 

(3)  Labeling,  (i)  Any  change  in 
labeling,  except  one  described  in 
paragraphs  (c)(2)  or  (d)  of  this  section. 
[     (ii)  If  applicable,  any  change  to  a 
j  Medication  Guide  required  under  part 
208  of  this  chapter,  except  for  changes 
I  in  the  information  specified  in 
[  §  208.20(b)(8)(iii)  and  (b)(8)(iv). 

Ik  *  *  *  * 

7.  Section  314.94  is  amended  by 
'  revising  paragraph  (a)(8)  to  read  as 
I  follows: 

§  31 4.94    Content  and  format  of  an 
abbreviated  application. 

ft        *        *        *        * 

(a)  *  *  * 

(8)  Labeling — (i)  Listed  drug  labeling. 
A  copy  of  the  currently  approved 
labeling  (including,  if  applicable,  any 
Medication  Guide  required  under  part 
208  of  this  chapter)  for  the  listed  drug 
referred  to  in  the  abbreviated  new  drug 
application,  if  the  abbreviated  new  drug 
'  application  relies  on  a  reference  listed 
drug. 

'     (ii)  Copies  of  proposed  labeling. 
Copies  of  the  label  and  all  labeling  for 
the  drug  product  including,  if 
applicable,  any  Medication  Guide 
required  under  part  208  of  this  chapter 
(4  copies  of  draft  labeling  or  12  copies 
of  final  printed  labeling). 

(iii)  Statement  on  proposed  labeling. 
A  statement  that  the  applicant's 
proposed  labeling  including,  if 
applicable,  any  Medication  Guide 
required  under  part  208  of  this  chapter 
is  the  same  as  the  labeling  of  the 
reference  listed  drug  except  for 
differences  annotated  and  explained 
under  paragraph  (a)(8)(iv)  of  this 
section. 

(iv)  Comparison  of  approved  and 
proposed  labeling.  A  side-by-side 
comparison  of  the  applicant's  proposed 
labeling  including,  if  applicable,  any 
Medication  Guide  required  under  part 
208  of  this  chapter  with  the  approved 
labeling  for  the  reference  listed  drug 
With  all  differences  annotated  and 
explained.  LabeUng  (including  the 
container  label,  package  insert,  and,  if 
applicable.  Medication  Guide)  proposed 
for  the  drug  product  must  be  the  same 


as  the  labeling  approved  for  the 
reference  listed  drug,  except  for  changes 
required  because  of  differences 
approved  under  a  petition  filed  under 
§  314.93  or  because  the  drug  product 
and  the  reference  listed  drug  are 
produced  or  distributed  by  different 
manufacturers.  Such  differences 
between  the  applicant's  proposed 
labeling  and  labeling  approved  for  the 
reference  listed  drug  may  include 
differences  in  expiration  date, 
formulation,  bioavailabiUty,  or 
pharmacokinetics,  labeling  revisions 
made  to  comply  with  current  FDA 
labeling  guidelines  or  other  guidance,  or 
omission  of  an  indication  or  other 
aspect  of  labeling  protected  by  patent  or 
accorded  exclusivity  under  section 
505(j)(4)(D)oftheact. 


PART  601— LICENSING 

8.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360.  360c-360f,  360h-360j,  371,  374, 
379e,  381;  42  U.S.C.  216,  241,  262.  263;  15 
U.S.C.  1451-1561. 

9.  Section  601.2  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (c)(l)(viii)  to  read  as  follows: 

§  601 .2    Applications  for  establishment  and 
product  licenses;  procedures  for  filing. 

(a)  To  obtain  a  license  for  any 
establishment  or  product,  the 
manufacturer  shall  make  application  to 
the  Director,  Center  for  Biologies 
Evaluation  and  Research,  on  forms 
prescribed  for  such  purposes,  and  in  the 
case  of  an  application  for  a  product 
license,  shall  submit  data  derived  from 
nonclinical  laboratory  and  clinical 
studies  which  demonstrate  that  the 
manufactured  product  meets  prescribed 
standards  of  safety,  purity,  and  potency; 
with  respect  to  each  nonclinical 
laboratory  study,  either  a  statement  that 
the  study  was  conducted  in  compUance 
with  the  requirements  set  forth  in  part 
58  of  this  chapter,  or,  if  the  study  was 
not  conducted  in  compliance  with  such 
regulations,  a  brief  statement  of  the 
reason  for  the  noncompliance; 
statements  regarding  each  clinical 
investigation  involving  human  subjects 
contained  in  the  application,  that  it 
either  was  conducted  in  compliance 
with  the  requirements  for  institutional 
review  set  forth  in  part  56  of  this 
chapter  or  was  not  subject  to  such 
requirements  in  accordance  with 
§  56.104  or  §  56.105  of  this  chapter,  and 
was  conducted  in  compliance  with 
requirements  for  informed  consent  set 
forth  in  part  50  of  this  chapter;  a  full 


description  of  manufacturing  methods; 
data  establishing  stability  of  the  product 
through  the  dating  period;  sample(s) 
representative  of  the  product  to  be  sold, 
bartered,  or  exchanged  or  offered,  sent, 
carried,  or  brought  for  sale,  barter,  or 
exchange;  summaries  of  results  of  tests 
performed  on  the  lot(s)  represented  by 
the  submitted  sample(s);  and  specimens 
of  the  labels,  enclosures,  containers, 
and,  if  applicable,  any  Medication 
Gdide  required  under  part  208  of  this 
chapter  proposed  to  be  used  for  the 
product.  *  *  * 
***** 

(c)(1)*  *  * 

(viii)  Specimens  of  the  labels, 
enclosures,  containers,  and,  if 
applicable,  any  Medication  Guide 
required  under  part  208  of  this  chapter 
proposed  to  be  used  for  the  product. 
***** 

10.  Section  601.12  is  amended  by 
revising  the  second  sentence  of 
paragraph  (0(1),  and  paragraph  (f)(3)(i) 
to  read  as  follows: 

§601.12    Changes  to  an  approved 
application. 

***** 

(0  *  *  * 

(1)  *  *  *  Except  as  described  in 
paragraphs  (f)(2)  and  (0(3)  of  this 
section,  an  applicant  shall  submit  a 
supplement  describing  a  proposed 
change  in  the  package  insert,  package 
label,  container  label,  or,  if  applicable, 
a  Medication  Guide  required  under  part 
208  of  this  chapter,  and  include  the 
information  necessary  to  support  the 
proposed  change.  *  *  * 
***** 

(3)  *  *  • 

ti)  An  applicant  shall  submit  any  final 
printed  package  insert,  package  label, 
container  label,  or  Medication  Guide 
required  under  part  208  of  this  chapter 
incorporating  the  following  changes  in 
an  annual  report  submitted  to  FDA  each 
year  as  provided  in  paragraph  (d)(1)  of 
this  section: 

(A)  Editorial  or  similar  minor 
changes; 

(B)  A  change  in  the  information  on 
how  the  product  is  supplied  that  does 
not  involve  a  change  in  the  dosage 
strength  or  dosage  form;  and 

(C)  A  change  in  the  information  ' 
specified  in  §208.20(b)(8)(iii)  and 
(b)(8)(iv)  of  this  chapter  for  a 
Medication  Guide. 


PART  61&-GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

11.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

12.  Section  610.60  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

§610.60    Container  label. 

(a)  *  *  * 

(7)  If  a  Medication  Guide  is  required 
under  part  208  of  this  chapter,  the 


statement  required  under  §  208.24(d)  of 
this  chapter  instructing  the  authorized 
dispenser  to  provide  a  Medication 
Guide  to  each  patient  to  whom  the  drug 
is  dispensed  and  stating  how  the 
Medication  Guide  is  provided,  except 
where  the  container  label  is  too  small, 
the  required  statement  may  be  placed  on 
the  package  label. 


Dated:  April  21,1998. 

Michael  A.  Friedman, 

Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

[FR  Doc.  98-31627  Filed  11-25-98;  11:08 
am] 
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DEPARTMENT  OF  EDUCATION 

List  of  Approved  "Ability-to-Benefit" 
Tests  and  Passing  Scores 

agency:  The  Department  of  Education. 
action:  Notice:  Correction. 

SUMMARY:  This  document  corrects  the 
passing  scores  for  the  Test  of  Adult 
Basic  Education  (TABE) — Forms  5  and 
6,  Level  A  for  both  the  Survey  and 
Complete  Battery  Versions;  and  Test  of 
Adult  Basic  Education  (TABE) — Forms 
7  and  8,  Level  A,  for  both  Survey  and 
Complete  Battery  Versions.  Only  the 
paper  and  pencil  formats  for  these  tests 
were  approved.  These  tests  and  their 
incorrect  passing  scores  were  included 
in  the  Update  Notice  of  the  List  of 
Approved  "Ability-to-Benefit"  Tests 
uid  Passing  Scores  that  was  published 
'"  the  Federal  Register  on  October  27, 
1^98(63  FR  57540). 
FCR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Kennedy,  U.S.  Department  of 
tducation,  600  Independence  Avenue, 
SV/,  Regional  Office  Building  3,  Room 
3045.  Washington,  DC  20202-5451. 
Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  On 
October  27,  1998,  the  Secretary 
published  a  notice  that  provided  a  list 
of  "ability-to-benefit"  tests  and  passing 
scores  that  the  Secretary  has  approved 
under  section  484(d))  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  and  the  regulations  that  the 
Secretary  promulgated  to  implement 
that  section  in  34  CFR  Part  668,  Subpart 
J.  The  notice  also  included  approved 
passing  scores  for  the  approved  tests. 
These  passing  scores  for  the  listed  TABE 
tests  were  incorrect.  This  notice  corrects 
those  scores.  Users  are  referred  to  the 
test  publisher's  technical  manual  for 
computing  these  scores. 

If  an  institution  used  the  scores  for 
the  TABE  tests  listed  in  the  October  27, 
1998  notice  for  an  ability-to-benefit 
determination  under  section  484(d)  of 
the  HEA,  and  received  a  notice  from  the 
test  publisher  or  an  assessment  center 
that  a  student  achieved  at  least  a  passing 
score  on  that  test,  the  institution  may 
rely  on  that  notice.  The  student  does  not 
have  to  retake  that  test. 


However,  if  the  institution  was 
notified  by  the  test  publisher  or  an 
assessment  center  between  October  27, 
1998  and  December  1,  1998,  that  the 
student  failed  to  qualify  for  the  ATB 
program,  the  institution  may  have  the 
student's  TABE  test  rescored  by  the  test 
publisher  or  the  assessment  center  with 
the  composite  scores  listed  in  this 
notice. 

For  the  convenience  of  institutions 
participating  in  the  title  IV,  HEA 
programs  and  other  parties,  the 
following  is  a  listing  of  the  nine 
approved  ATB  tests  and  their  passing 
scores. 

List  of  Approved  "Ability-to-Benefit" 
Tests  and  Passing  Scores 

1.  American  College  Testing  (ACT): 
(English  and  Math)  Passing  Scores:  The 
approved  passing  scores  on  this  test  are 
as  follows:  English  (14)  and  Math  (15). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  nmnber  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  James 
Maxey,  Telephone:  (319)  337-1100,  Fax: 
(319)337-1790. 

2.  ASSET  Program:  Basic  Skills  Tests 
(Reading,  Writing,  and  Numerical) — 
Forms  B2  and  C2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (34).  Writing  (34),  and 
Numerical  (33). 

Publisher:  The  test  publisher  emd  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are; 
American  College  Testing  (ACT), 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City.  Iowa  52243,  Contact:  Dr.  John  D. 
Roth.  Telephone:  (319)  337-1030.  Fax: 
(319) 337-1790. 

3.  Career  Programs  Assessment 
(CPAT)  Basic  Skills  Subtests  Language 
Usage,  Reading  and  Numerical)— Forms 
A,  B,  and  C. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Language  Usage  (43).  Reading  (44),  and 
Numerical  (42). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs.  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243,  Contact:  Dr.  John  D. 
Roth,  Telephone:  (319)  337-1030,  Fax: 
(319) 337-1790. 

4.  COMPASS  Subtests:  Prealgebra/ 
Numerical  Skills  Placement,  Reading 
Placement,  and  Writing  Placement. 


Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows; 
Prealgebra/Numerical  (21),  Reading  (60), 
and  Writing  (31). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs.  2201 
North  Dodge  Street.  P.O.  Box  168,  Iowa 
City.  Iowa  52243.  Contact:  Dr.  John  D. 
Roth.  Telephone:  (319)  337-1030,  Fax: 
(319) 337-1790. 

5.  Computerized  Placement  Tests 
(CPTs)/Accuplacer  (Reading 
Comprehension,  Sentence  Skills,  and 
Arithmetic). 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (52),  Sentence 
Skills  (60),  and  Arithmetic  (36). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Columbus  Avenue. 
New  York,  New  York  10023-6992. 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000.  Fax:  (212) 
713-8063. 

6.  Descriptive  Tests:  Descriptive  Tests 
of  Language  Skills  (DTLS)  (Reading 
Comprehension,  Sentence  Structure  and 
Conventions  of  Written  English) — Forms 
M-K-3KDT  and  M-K-3LDT;  and 
Descriptive  Tests  of  Mathematical  Skills 
(DTMS)  (Arithmetic)— Forms  M-K- 
3KDT  and  M-K-3LDT. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (108).  Sentence 
Structure  (9),  Conventions  of  Written 
English  (309),  and  Arithmetic  (506). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Columbus  Avenue, 
New  York,  New  York  10023-6992, 
Contact:  Ms.  Loretta  M.  Church, 
Telephone:  (212)  713-8000,  Fax:  (212) 
713-8063. 

7.  Test  of  Adult  Basic  Education 
(TABE):  (Reading  Total,  Total 
Mathematics,  Total  Language) — Forms  5 
and  6.  Level  A.  Complete  Battery  and 
Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows; 
Reading  Total  (768),  Total  Mathematics 
(783),  Total  Language  (714). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are; 
CTB/McGraw-Hill.  20  Ryan  Ranch 
Road,  Monterey,  California  93940-5703, 
Contact;  Ms.  Tina  Gwaltney,  Telephone: 
(831)  393-7749,  Fax;  (831).  393-7142. 

8.  Test  of  Adult  Basic  Education 
(TABE);  (Reading.  Total  Mathematics, 
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Language) — Forms  7  and  8,  Level  A, 
Complete  Battery  and  Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (559).  Total  Mathematics  (562), 
Language  (545). 

j    Publisher:  The  test  publisher  and  the 
address,  contact  person,, telephone,  and 
fax  niunber  of  the  test  publisher  are: 
CTB/McGraw-Hill,  20  Ryan  Ranch 
Road,  Monterey,  California  93940-5703, 
Contact:  Ms.  Tina  Gwaltney,  Telephone: 
(831)  393-7749,  Fax:  (831)  393-7142. 
i    9.  Wonderlic  Basic  Skills  Test 
(WEST)— Verbal  Forms  VS-1  &■  VS-2, 
Quantitative  Forms  QS-1  &■  QS-2. 
j    Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  Verbal 
(200)  and  Quantitative  (210). 

Publisher:  The  test  pubUsher  and  the 
address,  contact  person,  telephone,  and 


fax  niunber  of  the  test  publisher  are: 
Wonderlic  Personnel  Test,  Inc.,  1509  N. 
Milwaukee  Ave.,  Libertyville,  IL  60048- 
1380.  Contact:  Mr.  Victor  S.  Artese. 
Telephone:  (800)  323-374,  Fax:  (847) 
680-9492. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm  http:// 
www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 


U.S.  Government  Printing  Office  at  (202) 
512-1530,  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  ofHcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Re^ster. 

Dated:  November  ?4, 1998. 
Diane  E.  Rogers, 

Acting  Chief  Operating  Officer,  Student 
Financial  Assistance  Programs. 
(PR  Doc.  98-31999  Filed  11-30-98;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  1, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Perishable  Agricultural 

CofTVTKxJtties  Act; 

implementation: 

Retailers,  grocery 
wholesalers,  and  other 
licensees;  license  renewal 
periods;  published  11-19- 
98 

COMMERCE  DEPARTMENT 
Patent  and  Trademaric  Office 

Patent  cases: 
Patent  Cooperation  Treaty 
application  procedures; 
revisions;  put>lished  12-1- 
98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Sucraid;  exemption; 
published  12-1-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Iowa;  published  10-28-98 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D): 
Low  reserve  tranche 

adjustment;  published  11- 

30-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Excess  personal  property 
reporting  requirements; 
published  7-27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Melengestrol  acetate  and 
lasalocid;  put>lished  12- 
1-98 
Food  additives: 
White  Mineral  Oil.  USP; 
putJiished  12-1-98 


Food  for  human  corwumption: 
Natamycin  (Pimaricin); 
putdished  12-1-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenwnt  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Illinois;  published  11-16-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Nonimmigrant  workers  (H-1B 
category);  petitioning 
requirements — 
Fee  schedule  and  filing 
requirements;  published 
11-30-98 

LABOR  DEPARTMENT 

Privacy  Act;  implementation; 
published  10-22-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedure: 

Supplementary  registration 
applications;  corrections 
and  amplifications 
Correction;  puljtished  12- 
1-98 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  benefits; 
published  11-13-98 

POSTAL  SERVICE 

Practice  and  procedure: 

Rules  of  procedure  before 
judicial  officer;  address, 
titles  and  refererx»s,  and 
technical  arxj  grammatical 
changes;  put)lished  12-1- 
98 

TRANSPORTATION 
DEPARTMENT 

Workplace  drug  and  alcohol 
testing  programs: 
Opiate  threshold  levels; 

changes;  published  11-25- 

98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan;  comments  due  t>y 
12-1-98;  published  11-17- 
98 


Michigan  et  al.;  comments 
due  by  12-3-98;  published 
11-18-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Orchids  in  growing  media; 
importation;  comments 
due  by  12-2-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Official  inspection  and 
weighing  services; 
comments  due  by  12-1- 
98;  published  10-2-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Year  2000  compliant  electric 
systems;  comments  due 
by  11-30-98;  published  9- 
29-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  by  11- 
30-98;  published  10-30- 
98 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Patent  txisiness  goals; 
implementation;  comments 
due  by  12^-98;  published 
10-5-98 

DEFENSE  DEPARTMENT 

Freedom  of  Information; 

implementation 

National  Security  Agency/ 
Central  Security  Servk»; 
comments  due  by  1 1  -30- 
98;  published  9-30-98 

EDUCATION  DEPARTMENT 

Special  education  and 
retiat>ilitative  services: 
State  vocational 
rehat)ilitation  services 
program;  comments  due 
by  11-30-98;  putrfished 
10-14-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 


Fluorescent  lamp  t>allasts; 
energy  conservation 
starKiards;  comments  due 
by  11-30-98;  put)lished 
10-30-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  gas  companies 

(Natural  Gas  Act): 

Facilities  construction  and 
operation,  etc.;  filing  of 
ajjplications;  comments 
due  by  12-1-98;  published 
10-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starxlards: 
Petroleum  refineries — 
Catalytic  cracking  (fluid 
and  other)  units, 
catalytic  reforming  units, 
and  sulfur  plant  units; 
comments  due  by  12-1- 
98;  published  11-30-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Connecticut:  comments  due 
by  12-2-98;  pubHshed  11- 
2-98 
Clean  Air  Act: 
Interstate  ozone  transport 
reduction — 
Section  126  petitions, 
findings  of  significant 
contritxjtion  arx) 
rulenr^ing;  comments 
due  by  11-30-98; 
published  10-21-98 
Interstate  ozone  transport 
reduction;  Section  126 
petitions  and  Federal 
implementation  plans; 
comments  due  by  1 1  -30- 
98;  published  9-30-98 
Regkjnal  transport  of  ozone. 
Eastern  States;  Federal 
implementation  plans; 
comments  due  by  11-30- 
98;  published  10-21-98 
Hazardous  waste  program 
authorizations: 
Michigan;  comments  due  by 
11-30-98;  published  10- 
29-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyridaben;  comments  due 
by  12-4-98;  published  10- 
5-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  F)riorities  list 
update;  comments  due 
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omments  due 
pubKshed  11- 


iments  due  by 
jblished  10- 

inces  in  food, 
and  raw 
mmodities: 
nments  due 
published  1 0- 


srities  list 
amments  due 


by  11-30-98;  published 
9-29-98 
Tbxic  substances: 
Lead-based  paint; 

Identification  of  dangerous 

levels  of  lead;  comments 

due  by  11-30-98; 

published  10-1-98 
Water  pollution  control: 
Underground  injection 

control  program — 

Class  V  wells; 
requirements  for  motor 
vehicle  waste  and 
industrial  waste  disposal 
wells  and  cesspools  in 
ground  water-t)ased 
source  protection  areas; 
comments  due  by  1 1  - 
30-98;  published  9-29- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Interstate  services  of  local 
exchange  carriers; 
authorized  unitary  rate  of 
retum;  comments  due  by 
12-3-98;  published  10-20- 
98 

Radio  services,  special: 
Amateur  services — 
Novice  class  and 
technician  plus  operator 
licenses  phaseout,  etc.; 
comments  due  by  12-1- 
98;  published  9-14-98 
Radio  stations;  table  of 
assignments: 

Nevada;  comments  due  by 
11-30-98;  published  10- 
19-98 
Texas;  comments  due  by 
11-30-98;  published  10- 
19-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
arxi  sanitizers — 
2,9-dichlora-5,12- 
dihydroquinone[2,3- 
blacridine-7, 1 4-dione 
(C.I.  Pigment  Red  202); 
comments  due  by  12-3- 
98;  published  11-3-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 

Managed  care  programs; 
I      comments  due  by  11-30- 
'      98;  published  9-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  care  programs;  fraud 
end  abuse: 


Health  Insurance  Portability 
and  AccountatJility  Act — 
Data  collection  program; 
final  adverse  actions 
reporting;  comments 
due  by  11-30-98; 
published  10-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act- 
Data  collection  program; 
final  adverse  actions 
reporting;  comments 
due  by  11-30-98; 
published  10-30-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Deportation  suspension, 
removal  cancellation, 
and  status  adjustment 
cases;  comments  due 
by  1 1  -30-98;  put)lished 
9-30-98 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code; 
incorporation  into  Parole 
Commission  regulations; 
comments  due  by  12-1- 
98;  published  7-21-98 
District  of  Columbia  Code; 
prisoners  serving 
sentences;  comments  due 
by  12-1-98;  published  10- 
26-98 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Aliens: 

Nonimmigrant  agricultural 
workers;  temporary 
employment;  labor 
certification  process; 
administrative  measures 
to  improve  program 
performance;  comments 

'  due  by  12-1-98;  published 
10-2-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Member  business  loans  and 
appraisals;  comments  due 
by  11-30-98;  published  9- 
29-98 

NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 


radioactive  waste;  licensing 
requirements: 

30KJay  hold  in  loading  spent 
fuel  after  preoperational 
testing  of  independent 
spent  fuel  or  monitored 
retrievat)(e  storage 
installations;  reporting 
requireme 

nt  eliminated;  comments 
due  by  11-30-98; 
published  9-14-98 
Rulemaking  petitions: 
American  National 
Standards  Institute; 
comments  due  by  1 1  -30- 
98;  published  9-15-98 
PANAMA  CANAL 
COMMISSION 
Shipping  and  navigation: 
Marine  accklents; 
investigatkjns,  control, 
responsibility;  comments 
due  by  11-30-98; 
put)lished  10-22-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  cenifKatk>n  and 
operations: 
Major  repair  data 
development  (SFAR  No. 
36);  comments  due  by 
12-2-98;  published  11-2- 
98 
Airworthiness  directives: 
Boeing;  comments  due  by 
11-30-98;  published  9-30- 
98 
Mooney  Aircraft  Corp.; 
comments  due  by  12-4- 
98;  published  10-9-98 
Pratt  &  Whitney;  comments 
due  by  11-30-98; 
published  8-31-98 
Twin  Commander  Aircraft 
Corp.;  comments  due  by 
12-2-98;  published  10-9- 
98 
Airworthiness  standards: 
Special  corxlttions — 
Raytheon  nxxJel  390 
airplane;  comments  due 
by  12-2-98;  published 
11-2-98 
Class  E  airspace;  comments 
due  by  11-30-98;  published 
10-16-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Open  container  laws; 
comments  due  by  12-4- 
98;  published  10-6-98, 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Anthroponxjrphic  test  devices: 


Occupant  crash  protection — 
Hytwid  III  test  dummies; 
fifth  percentile  female 
adult  dummy  design 
and  performance 
specifications; 
comments  due  by  12-2- 
98;  published  9-3-98 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Occupant  protection 
Bicentive  grants  criteria; 
comments  due  by  1 1  - 
30-98;  published  10-1- 
98 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Open  container  laws; 
comments  due  by  12-4- 
98;  published  10-6-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Infectious  sut)stances  and 
genetically  modified  micro- 
organisms standards; 
requirements  and 
exceptions  clarification 
arxJ  put)lic  meeting; 
comments  due  by  12-1- 
98;  published  9-2-98 

TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
-implementation: 
Motor  carriers  of  property; 
reporting  requirements; 
comments  due  by  12-3- 
98;  published  11-3-98 

TREASURY  DEPARTMENT 
Customs  Service 

Drawt}ack: 
False  drawt>ack  claims; 
penalties;  comments  due 
by  1 1  -30-98;  published  9- 
29-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Taxpayer  Relief  Act — 
Qualified  retirement  plan 
t>enefits;  section 
411(d)(6)  protected 
benefits;  comments  due 
by  12-3-98;  published 
9-4-98 
Roth  IRAs;  comments  due 
by  12-2-98;  put)lished 
9-3-98 

Procedure  and  administi^ation: 
Tax  refund  offset  program; 
revisions;  comments  due 
by  11-30-98;  published  8- 
31-98 


IV 
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LIST  OF  PUBLIC  LAWS 

Note:  The  Nst  of  Public  Laws 
fcx  the  second  session  of  the 
105th  Congress  has  tieen 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  which 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  105th  Congress  is  in 
Part  II  of  this  issue  of  the 
Federal  Regiater. 
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lEDERAL  LABOR  RSLATIOMS 
AUTHORITY 

•  CFR  Part  1424 

MaycKlatjIWy  Proceedings 

AOB4CY:  Federal  Labor  Relations 

Authority. 

I  action:  Fin»l  rule. 

jtUMMARY:  The  Chair  and  Members  of  the 
Authority  component  (the  Authority)  of 
I  the  Federal  Labor  Relations  Authority 
|lhe  FLRA)  revise  the  regulations 
concerning  negotiability  proceedings. 
The  revisions  are  designed  to  expedite 
these  proceedings  and  facilitate  dispute 
lesolution. 

tFrtCTtVr.  DATE:  April  1,  1999. 
<U>OIC30C8;  Written  comments  received 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Office  of  Case  Control,  Federal  Labor 
Relations  Authority,  607  14th  Street. 
NW.,  Washington,  D.C.  20424-0001. 
fOU  FURTHW  MFOWHATION  CONTACT: 
Peter  Constantine,  Office  of  Case 
Control,  at  the  address  listed  above  or 
by  telephone  #  (202)  482-6540. 
•UPPLBMNTARY  INFORMATION: 

Beckgroiiad 

In  an  effort  to  improve  its  decision- 
making proceeses,  the  Chair  and 
Members  of  the  Authority  established 
an  internal  task  force  to  study  and 
evaluate  the  policies  and  procedures  in 
effect  concerning  negotiability 
proceedings  under  5  U.S.C.  7117.  To 
this  end,  the  Authority  published  a 
Federal  Register  notice  (63  FR  19413) 
(April  20,  1998)  inviting  the  public  to 
submit  written  comments  on  several 
subjects  relevant  to  negotiability 
proceedings,  and  to  participate  in  a 
focus  group  held  in  May  1998  to  discuss 
these  matters. 

Subsequently,  the  Authority  proposed 
revisions  to  part  2424  of  the  Authority's 
regulations  concerning  negotiability 


proceedings.  The  proposed  rule  was 
published  in  the  Federal  Register  and 
public  comment  was  solicited  on  the 
proposed  changes  (63  FR  48130) 
(September  9,  1998).  The  Authority 
invited  comment  on  the  proposed  rule 
in  two  ways:  by  convening  meetings  in 
October  1998  in  Chicago,  IL,  Oakland, 
CA,  and  Washington,  DC,  and  by 
offering  the  public  an  opportunity  to 
submit  written  comments.  Formal 
writtMi  comments  were  submitted  by 
seven  agencies,  six  exclusive 
represeirtatives,  and  two  individuals.  In 
additioa,  over  80  individuals, 
represeating  many  agencies  and 
exclusive  representatives,  participated 
in  meetings  to  discuss  the  proposed 
regulations.  All  commwits,  whether 
expressed  orally  in  a  meeting  or 
submitted  in  writing,  have  been 
considered  prior  to  publishing  the  final 
rule,  and  most  comments  are 
specifically  addressed  in  the  section-by- 
section  analysis  below.  Revisions  to  the 
proposed  rule  have  been  made,  for  the 
most  part,  in  response  to  suggestions 
and  comments  received. 

Sigaificant  Ckangas 

The  final  rule,  Hke  the  proposed  rule, 
involves  important  changes  in  the 
processing  of  negotiability  appteals.  The 
final  rule  incorporates  significant 
changes  from  the  proposed  rule,  based 
on  consideration  of  comments  received. 
The  most  significant  change  is  that  the 
Authority  determined  not  to  include  in 
the  final  rule  requirements  that:  (1)  An 
exclusive  representative  file  with  the 
Authority  a  notice  of  intent  to  institute 
a  negotiability  appeal;  and  (2)  parties 
participate  in  a  conference  with  a 
representative  of  the  FLRA  prior  to  the 
filing  of  a  petition  for  review  by  the 
exclusive  representative  concerning  a 
{Mt>posal  for  bargaining.  These  proposed 
requirements  would  have  applied  only 
to  bargaining  proposals;  they  were  not 
proposed  to  apply  to  disputes  involving 
provisions  that  had  been  disapproved 
by  agency  heads  under  5  U.S.C.  7114(c). 
The  proposed  notice  of  appeal  and 
prefiling  conference  requirements  were 
intended  to  provide  an  opportunity  to 
explore  resolution  of  the  dispute,  and 
narrow  and  clarify  issues  remaining  to 
be  resolved  on  appeal. 

Many  of  the  commenters  to  the 
proposed  rule  objected  to  the  proposed 
notice  of  appeal  and  prefiling 
conference  requirements.  The  reasons 


for  these  objections  included  comments 
that  the  notice  of  appeal  and  prefiling 
ccmference  would  lead  to  unnecessary 
delay  in  resolution  of  the  negotiability 
appeal,  and  comments  that  the 
Authority  did  not  have  a  sufficient 
interest  in  a  prefiling  dispute  to  warrant 
these  regulatory  requirements. 
Commenters  generally  agreed,  however, 
that  a  conference  that  included 
representatives  of  the  parties  and  the 
FLRA  would  be  useful  during  the 
processing  of  a  negotiability  appeal. 

In  response  to  these  comments,  the 
final  rule  does  not  include  the  notice  of 
appeal  and  prefiling  conference 
requirements.  Instead,  the  final  rule 
provides  for  a  "post-petition 
conference"  to  be  held  in  cases 
involving  a  proposal  or  provision  after 
the  exclusive  representative  has  filed  its 
petition  for  review  but  before  the  agency 
files  its  statement  of  position.  The 
purpose  of  the  post-petition  conference, 
which  may  be  held  in  person  or 
telephonically,  is  to  ensure  that  the 
p>arties  have  a  common  understanding 
of  the  meaning  and  impact  of  the 
proposal  or  provision  at  issue;  to 
determine  whether  there  are  factual 
disputes  concerning  the  proposal  or 
provision;  and  to  discuss  other  relevant 
matters,  including  whether  the  parties 
wish  to  explore  alternative  dispute 
resolution. 

The  final  rule  also  differs  from  the 
proposed  rule  by  eliminating  the 
provision  that  would  have  precluded 
parties  from  raising  new  arguments  after 
the  close  of  the  filing  conferences.  The 
final  rule  requires  that  the  agency  raise 
and  support  in  its  statement  of  position 
all  of  its  arguments  that  a  proposal  or 
provision  is  outside  the  duty  to  bargain 
or* contrary  to  lew.  respectively.  The 
exclusive  representative,  in  its  response, 
is  required  to  raise  and  support  any 
arguments  opposing  argvunents  made  in 
the  agency's  statement  of  position.  The 
a^ncy  is  then  provided  with  a  right  to 
file  a  submission  not  previously 
proposed:  a  reply  to  arguments  raised 
for  the  first  time  in  the  exclusive 
representative's  response.  This 
submission  is  limited  to  replying  to  new 
arguments  in  the  exclusive 
representative's  response. 

In  other  respects,  the  final  rule  retains 
significant  aspects  of  the  proposed  rule. 
In  particular,  it  establishes  procedures 
desired  to  facilitate  the  resolution  in 
one  proceeding  of  all  issues  raised  in 
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connection  with  a  petition  for  review, 
including  those  issues  previously 
processed  exclusively  under  unfair 
labor  practice  or  grievance  procedures. 
Among  other  things,  with  one 
exception,  the  final  rule  retains  the 
portion  of  the  proposed  rule  that  results 
in  dismissal  without  prejudice  of  a 
petition  for  review  where  an  unfair 
labor  practice  charge  or  grievance  is 
pending  over  issues  directly  related  to 
the  petition. 

The  proposed  rule  has  also  been 
modified  in  many  other  respects, 
primarily  in  response  to  specific 
comments.  All  of  the  changes  fi-om  the 
proposed  rule  are  described  in  the 
following  sectional  analysis  of  the  final 
rule. 

Sectional  Analyses 

Sectional  analyses  of  the  amendments 
and  revisions  to  part  2424,  Negotiability 
Proceedings,  are  as  follows: 

Part  2424— Negotiability  Proceedings 

Subpart  A — Applicability  of  This  Part 
and  Definitions 

Section    2424.1 

Qjmmenters  recommended  that  the 
Authority  change  the  effective  date  of 
the  rule  to  allow  parties  sufficient  time 
to  train  employees  and  develop 
procedures  to  protect  their  respective 
interests  under  the  revised  rule.  To 
address  these  concerns,  the  final  rule 
establishes  an  April  1,  1999  effective 
date. 

Section    2424.2 

Numerous  commenters  responded 
favorably  to  the  addition  of  a  definition 
section  to  this  part.  Several  changes 
have  been  made  to  particular 
definitions,  in  response  to  suggestions 
offered  by  commenters. 

Changes  have  been  made  in 
subsection  (a)  and  (c)  to  clarify  and 
distinguish  the  two  types  of 
disagreements  over  the  duty  to  bargain, 
which  the  proposed  rule  identified  as 
"bargaining  disputes"  and 
"negotiability  disputes."  Several 
commenters  suggested  that  the  term 
"bargaining  dispute"  was  confusing  in 
that  it  commonly  is  used  to  apply  to  a 
broader  range  of  disputes  than 
contemplated  by  the  definition  of  the 
term  in  the  proposed  regulations,  and 
other  commenters  suggested  alternative 
terms.  To  address  these  concerns,  the 
term  "bargaining  dispute"  has  been 
changed  to  "bargaining  obligation 
dispute"  in  the  final  rule.  The  term 
"negotiabiUty  dispute"  has  been 
retained  in  the  final  rule.  In  order  to 
avoid  confusion  over  the  disputes  to 
which  these  terms  apply,  examples  have 


been  provided  in  both  subsection  (a) 
and  subsection  (c). 

Several  comments  indicated  that  the 
concept  of  "provision"  in  subsection  (f) 
appeared  to  be  broader  than  its 
proposed  definition  and,  in  particular, 
should  be  defined  to  include  a  contract 
term  imposed  by  the  Federal  Service 
Impasses  Panel  pursuant  to  5  U.S.C. 
7119  and  disapproved  by  an  agency 
head  pursuant  to  5  U.S.C.  7114(c).  The 
final  rule  is  modified  to  reflect  that  a 
provision  encompasses  any  matter 
disapproved  on  agency  head  review. 

Wim  respect  to  the  definition  of 
"service"  in  subsection  (g),  the  final  rule 
remains  unchanged  from  the  proposed 
rule  and  requires  that  the  exclusive 
representative  serve  its  filings  on  both 
the  agency's  principal  bargaining 
representative  and  the  head  of  the 
agency.  In  this  regard,  the  final  r\ile 
does  not  incorporate  the 
recommendation  of  one  commenter  that 
the  requirement  for  the  exclusive 
representative  to  serve  copies  of  its 
filings  be  limited  to  service  on  the 
agency  head,  as  required  in  5  U.S.C. 
7117(c)(2)(B).  The  Authority  views 
service  on  both  the  agency's  principal 
bargaining  representative  and  the 
agency  head  as  important  to  ensure  that 
appropriate  agency  officials  receive 
prompt  notice  of  the  exclusive 
representative's  filing  of  the  petition  for 
review,  as  well  as  subsequent  filings. 
Ensuring  that  appropriate  agency 
officials  receive  prompt  notice  of  the 
filing  of  a  petition  for  review  is 
particularly  important  in  view  of  the 
requirement  in  §  2424.23  of  the  final 
regulations  that  appropriate  agency 
officials  be  available  and  prepared  to 
participate  in  a  post-petition  conference 
within  a  short  time  after  the  filing  of  the 
petition.  Thus,  although  the  final  rule 
imposes  a  burden  on  exclusive 
representatives,  this  burden  is 
outweighed,  in  the  Authority's  view,  by 
the  benefits  resulting  fi-om  the  service 
requirement. 

The  final  rule  in  subsection  (h) 
modifies  the  definition  of  "severance" 
fi-om  that  in  the  proposed  rule  to  make 
clear  that  the  purpose  of  severance  is  to 
determine  whether  a  severed  portion  of 
a  proposal  or  provision  is  within  the 
duty  to  bargain,  or  contrary  to  law,  in 
the  event  that  some  portions  of  the 
proposal  or  provision  are  found  to  be 
outside  the  duty  to  bargain  or  contrary 
to  law.  In  effect,  severing  portions  of  a 
proposal  or  provision  results  in  the 
creation  of  separate  proposals  or 
provisions.  Thus,  severed  portions  must 
have  independent  meaning,  and  any 
dispute  over  severed  portions  must  be 
argued  separately.  Resolving  bargaining 
obligation  and  negotiabiUty  disputes 


regarding  portions  of  a  proposal  or 
provision  lengthens  the  time  necessary 
to  issue  decisions  and  orders,  and 
requires  expenditures  of  additional 
resources — separate  arguments  and 
responses — by  both  parties. 
Accordingly,  exclusive  representatives 
should  request  severance  only  in 
situations  where  they  wish  to  bargain 
over  portions  of  a  proposal,  or  have  only 
portions  of  a  provision  included  in  a 
collective  bargaining  agreement  in  the 
event  that  some  portions  are  found  to  be 
outside  the  duty  to  bargain  or  contrary 
to  law. 

One  commenter  suggested  that  the 
definition  of  "written  allegation 
concerning  the  duty  to  bargain"  in 
subsection  (i)  be  changed  to  "written 
allegation"  or  "written  allegation 
concerning  the  legality  of  a  proposal  or 
provision"  to  eliminate  any  confusion 
associated  with  the  term  "bargain," 
which  is  also  used  in  the  unfair  labor 
practice  context.  Although  the  final  rule 
does  not  adopt  this  suggestion,  the 
definition  of  "petition  for  review" 
makes  clear  that  appeals  under  part 
2424  must  involve  a  negotiability 
dispute:  if  only  a  bargaining  obligation 
dispute  is  involved,  then  the  appeal 
cannot  be  resolved  under  part  2424. 

As  discussed  in  further  detail  in  the 
commentary  to  Subpart  B,  the  definition 
of  "notice  of  intent  to  appeal"  in  the 
proposed  rule  has  been  eliminated  from 
the  final  rule. 

Finally,  one  conunenter 
recommended  that  the  final  rule  define 
the  term  "conditions  of  employment." 
The  final  rule  does  not  adopt  this 
recommendation  because  the  definition 
of  this  term  is  set  forth  in  5  U.S.C.  7103 
(a)(14),  and  its  inclusion  in  the 
regulations  would  be  duplicative. 

Sections    2424.3-2424.9 
These  sections  are  reserved. 

Subpart  B — Alternative  Dispute 
Resolution;  Requesting  and  Providing 
Allegations  Concerning  the  Duty  To 
Bargain 

As  noted  in  the  introductory 
discussion,  the  Authority  received  many 
comments  objecting  to  the  proposed 
prefiling  requirement  and,  in  particular, 
prefiling  conferences.  Commenters  did 
not,  however,  object  to  the  optional  use 
of  such  procedures.  Several  commenters 
suggested  that  mandatory  prefiling 
conferences  would  result  in 
unnecessary  delay  and  would  involve 
the  Authority  too  early  in  the 
negotiability  process.  Commenters  also 
suggested  that  efforts  directed  at 
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alternative  dispute  resolution  would  be 
better  handled  through  programs  and/or 
j  tgencies  specifically  designed  for  that 
purpose,  such  as  the  FLRA's 
Collaborati(Mi  and  Alternative  Dispute 
Resolution  Program  (CADR)  or  the 
Federal  Mediation  and  Conciliation 
Smvice.  Other  conunenters  questioned 
the  legality  of  the  proposed  prefiling 
conditions  as  well  as  the  proposal  to 
preclude  parties  from  later  raising 
arguments  that  had  not  been  raised 
during  the  prefiling  conference.  In 
response  to  these  comments,  the  final 
;  rule  eliminates  all  proposed  prefiling 
I  conditions,  including  the  notice  of 
intent  to  appeal  and  the  mandatory 
prefiling  conferences.  As  discussed  in 
the  commmatary  to  §  2424.10,  however, 
parties  are  encouraged  to  explore 
opportunities  for  resolution  of  disputes 
that  arise  under  part  2424. 

Section    2424.10 

Parties  uniformly  supported  the 
retention  of  the  CADR  Ptogram  for 
vtdiuitary  dispute  resolution.  The  final 
rule  ^courages  parties  to  utilize  the 
CAEHl  process  in  aa  efibrt  to  reach  a 
collalxMvtiva  resolution  of  issues  that 
arise  under  part  2424.  In  re^tonse  to 
auggesticHis,  the  final  rule  includes 
point  of  omtact  information  ior  the 
CAtNtoHce. 

Section    2424.11 

The  final  rule  on  requesting  and 
providinf  written  allegations 
concerning  the  duty  to  bargain  has  been 
modified  to  reflect  the  eliioination  of 
proposed  prefiling  conditions  governing 
petitions  for  review.  The  rule  retains  the 
current  procedure  for  requesting  and 
providing  allegations  concerning  the 
duty  to  bargain.  In  response  to  a 
commeatar,  the  rule  has  been  clarified 
to  state  that  a  union  may  file  a  petition 
for  review  where  an  agency  does  not 

I  respcmd  to  a  written  request  for  the 
Bgmcy's  written  allegation  concerning 

t  the  duty  to  bargain.  The  reg\ilation  has 
also  bean  clarified  to  state  that,  if  an 
agency  provides  the  union  an 
unrequeated  written  allegation 
coDceraing  the  duty  to  bargain,  then  the 
union  may  choose  either  to  file  a 
petition  for  review  or  to  wait  and  later 
request  another  written  allegation  from 
the  agency.  A  union  is  required  to  file 
B  petition  for  review,  on  penalty  of 
lo«ing  its  right  to  appeal  the  agency's 
allegation,  only  where  the  agency's 
written  allegation  is  in  response  to  a 
written  request  by  the  union. 

Section    2424.12-2424.19 
These  sections  are  reswved. 


Subpart  C — Filing  and  Responding  to  a 
Petition  for  Review;  Conferences 

Section    2424.20 

As  noted  in  the  earlier  commentary 
concerning  Subpart  B,  the  prefiling 
conditions  have  been  eliminated.  The 
final  rule  has  been  modified  to  reflect 
this  change. 

One  commenter  suggested  that 
agencies  should  be  provided  a  right  to 
file  petitions.  This  suggestion  was  not 
adopted  because  5  U.S.C.  7117(c), 
which  mandates  the  negotiability 
procedure,  provides  for  appeals  by 
exclusive  representatives  only.  lb  the 
event  an  agency  believes  that  a  union 
has  refused  to  bargain  over  a  mandatory 
sut>ject  of  bargaining,  it  may  file  an 
lui&ir  labor  practice  charge.  See 
American  Federation  of  Government 
Employees  v.  Federal  Labor  Relations 
Authority.  778  F.2d  850,  853  n.4  (D.C 
Cir.  1985). 

Section    2424.21 

One  commenter,  noting  that  the 
proposed  rule  was  silent  on  this  matter, 
suggested  that  the  final  rule  specify  that 
an  agency  head  disapproval  of  a 
provisicm  imder  5  U.S.C.  7114(c) 
triggers  the  time  limit  for  filing  a 
petition  for  review.  The  final  rule 
inc(»pQrates  this  suggestion. 

Section     2424.22 

Several  commenters  asserted  that  the 
filing  requirements  were  luuiecessarily 
legalistic  and  burdensome.  Commenters 
recommended  that  the  final  rule  be 
revised  to  make  clear  the  specific 
information  the  exclusive  representative 
is  required  to  provide  in  its  petition  for 
review.  In  response  to  these  concerns, 
subsection  (a),  stating  the  purpose  of  the 
petition  for  review,  has  been  added,  and 
subsection  (b)  of  the  final  rule,  which 
specifies  the  information  that  must  be 
included  in  a  petition  for  review,  has 
been  amplified.  Also  in  response  to  one 
comment,  the  final  rule  makes  clear  thet 
an  exclusive  representative  is  required 
to  provide  the  meaning  of  a  proposal  er 
provision  in  the  petition  for  review.  The 
final  rule  does  not  adopt  the  suggestion 
of  one  commenter  to  delete  the 
requirement  that  a  table  of  contmts  and 
table  of  authorities  be  included  when  a 
petition  exceeds  25  double-spaced  pages 
in  length.  These  tables,  which  will  be 
required  only  for  lengthy  submissions, 
will  assist  both  the  parties  and  the 
Authority  in  reviewing  complex 
petitions. 

One  commenter  questioned  whether 
the  proposed  regulations  intended  to 
delete  the  procedure  in  §  2424.4(c)  of 
the  current  regulations,  which  provider 
that  filing  an  "incomplete  petition  for 


review  will  result  in  the  exclusive 
representative  being  asked  to  provide 
the  missing  or  incomplete  information." 
The  commenter  is  correct  in  that  a 
parallel  section  was  not  included  in  the 
proposed  regulations,  and  is  not 
included  in  the  final  regulations.  The 
Authority  does  not  intend  by  this  to 
alter  its  current  practice  insofar  as  both 
parties  are  now,  and  will  in  the  future 
co/itinue  to  be,  given  an  opportimity  to 
correct  minor  or  technical  deficiencies 
in  a  filing.  Such  minor  or  technical 
deficimcies  include  failing  to  provide 
the  correct  number  of  copies  of 
docixments,  or  failing  to  include  a 
statement  of  service.  The  consequences 
of  failure  to  comply  with  an  order 
requiring  such  correction  are  set  forth  in 
§  2424.32(d).  However,  the  fact  that  the 
AQthority  will  provide  opportimities  for 
parties  to  correct  minor,  technical 
deficiencies  in  filing  does  not  mean  that 
parties  may  reasonably  rely  on  the 
Authority  to  provide  them  an 
opportiuiity  to  correct  other 
deficiencies,  such  as  failure  to  raise  and 
support,  or  failure  to  respond  to,  an 
argument.  Consistent  with  §  2424.32(c), 
these  latter  failures  will,  where 
appropriate,  be  deemed  waivers  or 
concessions. 

In  response  to  comments  that  certain 
matters,  including  exclusive 
representatives'  requests  for  severance, 
and  exclusive  representatives'  assertions 
that  pro{>osals  or  provisions  constitute 
procedures  and/or  appropriate 
arrangmnents  imder  5  U.S.C.  7106(b)  (2) 
and  (3),  respectively,  would  be  better 
addressed  at  a  later  stage  in  the 
proceeding,  the  final  rule  has  been 
changed.  In  particular,  sut>section  (c)  of 
the  final  rule  does  not  require  that  an 
exclusive  representative  raise  and 
address  any  request  for  severance  in  its 
petition  for  review.  Moreover,  the 
responsibility  of  the  exclusive 
representative  to  raise  any  argimients 
concerning  procedures  and  appropriate 
arrangements  under  5  U.S.C.  7106  (b)(2) 
and  (b)(3)  has  been  moved  to  the 
exclusive  representative's  response  to 
the  agency's  statement  of  position  set 
forth  in  §  2424.25  of  the  final  rule. 
HGwever,  an  exclusive  representative 
may  choose  to  raise  these  matters  in  its 
petition  for  review.  As  discussed  in  the 
commentary  to  §  2424.24,  if  an 
exclusive  representative  raises  such 
matters  in  its  petition  for  review,  then 
the  agency  is  required  to  respond  to  the 
matters  in  its  statement  of  position 
because  ^lure  to  do  so  may  be  deemed 
a  waiver  or  concession. 

The  final  rule  also  modifies  the 
reguirement  that  the  exclusive 
representative  provide  copies  of 
authorities  on  which  it  relies.  In 


66408       Federal  Register /Vol.  63,  No.  231 /Wednesday.  December  2,  1998 /Rules  and  Regulations 


response  to  comments  that  this 
requirement  would  be  burdensome,  the 
rule  limits  the  documents  that  must  be 
provided  to  those  not  "easily"  available 
to  the  Authority.  This  is  intended  to 
clarify  that  copies  of  such  authorities  as 
provisions  in  the  United  States  Code, 
Government-wide  regulations,  and 
published  precedent  need  not  be 
provided.  However,  as  agency 
regulations  and  such  matters  as  sections 
in  collective  bargaining  agreements  are 
not  easily  available,  copies  of  these 
must  be  provided.  If  a  filing  party  is  in 
doubt  as  to  whether  an  authority  it 
relies  on  is  easily  available  to  the 
Authority,  the  party  is  encouraged  to 
seek  guidance  from  the  Case  Control 
Office,  whose  address  and  telephone 
number  appear  in  5  CFR  2429.24. 

Section    2424.23 

As  noted  previously,  the  proposed 
rule  required  a  prefiling  conference  in 
cases  involving  proposals  for  bargaining 
and  a  postfiling  conference  in  cases 
involving  provisions  disapproved  by  an 
agency  head  under  5  U.S.C.  7114(c). 
Although  commenters  generally 
disfavored  mandatory  prefiling 
conferences,  commenters  generally 
favored  postfiling  conferences.  The  final 
rule  provides  in  subsection  (a)  that  a 
representative  of  the  FLRA  will,  where 
appropriate,  schedule  and  conduct  a 
conference  following  the  filing  of  a 
petition  for  review  involving  proposals 
and  provisions.  Although  a  post-petition 
conference  is  not  required  in  all  cases, 
it  is  expected  that  one  will  be  held  in 
most  cases.  In  response  to  a  suggestion 
that  a  time  frame  be  provided  for 
completion  of  the  conference,  the  final 
rule  provides  that  all  reasonable  efforts 
will  be  made  to  schedule  and  conduct 
the  post-petition  conference  within  10 
days  of  receipt  of  the  petition  for 
review. 

One  commenter  objected  that  post- 
petition  conferences  should  not  include 
mandatory  mediation  or  settlement 
discussions.  Subsection  (b)  of  the  final 
rule  has  been  modified  to  eliminate  any 
suggestion  that  the  post-petition 
conference  is  intended  to  mediate  the 
dispute  or  require  settlement. 
Nevertheless,  it  is  envisioned  that 
parties  will  be  asked  whether  they 
would  like  to  pursue  alternative  dispute 
resolution  options,  including  CADR 
services.  Subsection  (b)  reflects  that  the 
purpose  of  the  conference  is  to  assist  the 
parties  in  discussing,  clarifying  and 
resolving  the  issues  in  the  negotiability 
appeal.  These  issues  include  the 
meaning  of  a  proposal  or  provision, 
whether  there  are  factual  disputes,  and 
other  matters.  Where  appropriate, 
modification  of  the  wording  of  a 


proposal  or  provision  to  conform  to  the 
intended  or  agreed-upon  meaning  of  the 
proposal  or  provision  will  be 
encouraged. 

Several  commenters  objected  to  an 
automatic  extension  of  the  time  limits 
under  §§  2424.24  and  2424.25.  In 
response  to  these  objections,  subsection 
(b)  is  modified  to  reflect  that  the  subject 
of  extension  of  the  time  limits  under 
§§  2424.24  and  2424.25— specifically 
whether  such  extension  is  requested — 
will  be  discussed  during  the  post- 
petition  conference,  and  that  the  FLRA 
representative  conducting  the 
conference  is  authorized  to  grant  a 
requested  extension  when  it  would 
effectuate  the  purposes  of  the  Federal 
Service  Labor-Management  Relations 
Statute,  5  U.S.C.  7101  et  seq.  A  request 
for  an  exiension  of  time  also  may  be 
filed  pursuant  to  §  2429.23  of  this 
subchapter. 

Several  commenters  asserted  that 
parties  would  be  more  likely  to  discuss, 
clarify  and  resolve  their  disputes  if  no 
record  were  made  of  the  conference. 
Other  commenters  recommended  that,  if 
a  record  of  the  conference  were 
prepared,  then  the  Authority  should 
make  clear  that  p£u1ies  are  not  limited 
to  arguments  and  assertions  made 
during  the  conference.  The  final  rule 
retains  the  record  of  the  conference, 
providing  in  subsection  (c)  that  a 
written  statement  of  the  conference, 
including  whether  the  parties  agree  on 
the  meaning  of  the  proposal  or 
provision  and  other  appropriate  matters, 
will  be  prepared  at,  or  following  the 
conclusion  of,  the  conference  and  will 
be  provided  to  the  parties  by  the  FLRA 
representative.  However,  commenters' 
assertions  that  parties  should  not  be 
prevented  from  raising  and  supporting 
new  arguments  after  the  conclusion  of 
the  conference  are  addressed  by  the 
modification  to  §  2424.32(c)  of  the  final 
rule,  which  clarifies  that  an  agency  is 
not  limited  to  the  arguments  it  raises  in 
a  conference.  As  described  in  the 
commentary  to  §  2424.32(c),  the  final 
rule  clarifies  that  an  agency  is  precluded 
from  raising  a  new  argument  only  after 
the  filing  of  its  statement  of  position, 
and  that  an  exclusive  representative  is 
so  precluded  only  after  the  filing  of  its 
response  to  the  statement  of  position.  In 
this  regard,  the  purpose  of  the 
requirement  in  §  2424.23  that  the 
parties'  representatives  must  be 
prepared  and  authorized  to  discuss, 
clarify,  and  resolve  bargaining 
obligation  and  negotiability  disputes  is 
to  facilitate  discussion  and 
understanding  and,  thereby  to  expedite 
resolution  of  a  petition  for  review,  not 
to  "lock"  the  parties  into  particular 
arguments  or  prevent  the  parties  from 


raising  new  arguments  in  their 
subsequent  filings.  The  Authority 
intends,  by  this  provision,  to  encourage 
the  parties  to  engage  in  a  frank  and  open 
discussion  of  issues  raised  by  the 
petition  for  reviiew. 

Section     2424.24 

The  purpose  of  the  statement  of 
position  has  been  added  as  subsection 
(a)  of  this  section.  Several  commenters 
questioned  whether  the  time  limit  for 
filing  an  agency's  statement  of  position 
could  be  extended.  As  explained  in  the 
commentary  to  §  2424.23.  an  extension 
of  time  will  be  granted  by  the  FLRA 
representative  at  the  post-petition 
conference  if  it  is  requested  and  where 
the  extension  would  effectuate  the 
purposes  of  the  Statute.  An  extension 
also  may  be  requested  under  §  2429.23 
of  this  subchapter.  The  final  rule  makes 
clear  in  subsection  (b)  that,  unless  an 
extension  has  been  granted,  the 
statement  of  position  must  be  filed 
within  30  days  after  the  date  the  head 
of  the  agency  is  served  with  a  copy  of 
the  petition  for  review.  Because  the  30- 
day  time  limit  for  filing  a  statement  of 
position  is  established  by  5  U.S.C. 
7117(c)(3),  it  cannot  be  shortened. 
Accordingly,  the  final  rule  does  not 
adopt  the  suggestion  of  one  commenter 
that  the  time  limit  for  filing  a  statement 
of  position  be  limited  to  15  days. 
However,  because  it  does  not  establish 
the  Authority's  jurisdiction  over  the 
petition  for  review,  the  30-day  time 
limit  for  filing  a  statement  of  position, 
as  well  as  the  time  limit  set  forth  in  5 
U.S.C.  7117(c)(4)  for  filing  the  exclusive 
representative's  response,  may  be 
extended  upon  request  and  when  it 
would  effectuate  the  purposes  of  the 
Statute. 

Agencies  uniformly  objected,  as 
previously  noted,  to  the  proposed  rule 
precluding  any  arguments  in  the 
statement  of  position  that  were  not 
raised  in  the  conference  prior  to  filing 
its  statement  of  position.  The  final  rule; 
in  §  2424.32(c),  is  modified  to  reflect 
that  an  agency  is  not  limited  to 
arguments  made  in  the  post-petition 
conference;  an  agency  is  precluded  from 
raising  new  arguments  only  after  the 
filing  of  its  statement  of  position. 

Comments  to  the  proposed  rule 
viewed  it  as  overly  burdensome  and 
unnecessary  to  require  the  agency  to 
provide  a  copy  of  all  the  laws,  rules, 
regulations,  and  other  authorities  cited. 
As  set  forth  previously  in  connection 
with  §  2424.22,  the  final  rule  is  changed 
to  require  the  agency  to  provide  only 
those  authorities  that  are  not  "easily 
available."  Also  as  set  forth  previously, 
examples  of  such  materials  include,  but 
are  not  limited  to,  agency  rules  or 


severance 
provisions 
exclusive  i 
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•es  not 

Dmmenter 

statement 


regulations  and  provisions  of  a 
collective  bargaining  agreement.  As 
with  §  2424.22,  and  for  reasons  stated  in 
the  commentary  to  that  section,  the  final 
rule  retains  the  requirement  of  a  table  of 
contents  and  a  table  of  authorities  when 
a  statement  of  position  exceeds  25 

,  double-spaced  pages  in  length. 

One  commenter  noted  that,  with 
respect  to  severance,  it  would  be  unduly 
burdensome  to  anticipate  how 

.  severance  might  affect  proposals  or 
provisions  in  general  when  the 
exclusive  representative  has  not  stated 
its  position  on  severance.  Responding  to 
this  concern,  the  final  regulation 
clarifies  in  subsection  (d)  that  an  agency 
is  required  to  respond  to  a  severance 

,  request  in  its  statement  of  position  only 
when  the  exclusive  representative  has 
requested  severance  in  its  petition  for 
review. 

The  Authority  emphasizes  that  the 
agency  is  not  limited  in  its  statement  of 

I  position  to  responding  to  matters  raised 
in  the  exclusive  representative's  petition 
for  review.  However,  under 
§  2424.32(c)(2),  a  failure  to  respond  to 
an  argument  raised  in  the  exclusive 
representative's  petition  for  review  may, 
where  appropriate,  be  deemed  a 
concession.  Accordingly,  the  agency  is 
required  to  respond  to  arguments  made 
in  the  exclusive  representative's  petition 
for  review,  including  arguments — such 
as  severance  and  asserted  exceptions  to 
management's  rights — that  the  exclusive 
representative  is  not  required  to  include 
in  a  statement  of  position.  Moreover, 
under  §  2424.32(c)(1)  of  these 
regulations,  the  agency  may  not  raise 
new  arguments,  in  this  or  any  other 
proceeding,  after  the  filing  of  the 
statement  of  position.  Therefore,  the 
agency  must  raise  and  support  in  its 
statement  of  position  all  of  its 
bargaining  obligation  and  negotiability 
claims,  whether  or  not  those  claims  are 
responsive  to  requests  and  arguments 
made  in  the  exclusive  representative's 

:  petition  for  review. 

Section    2424.25 

As  with  §§  2424.22  and  2424.24,  a 
subsection — (a) — stating  the  purpose  of 
the  exclusive  representative's  response 
,  has  been  added.  Several  commenters 
suggested  that  the  time  Umits  for  filing 
a  response  could  not  be  extended.  As 
noted  earlier  in  connection  with 
§§  2424.23  and  2424.24,  time  limits  may 
be  extended  when  requested  and  when 
such  extension  will  effectuate  the 
purposes  of  the  Statute.  Thus,  the  final 
rule  makes  clear  in  subsection  (b)  that 
an  exclusive  representative's  response 
must  be  filed  within  15  days  of  service 
of  the  agency's  statement  of  position. 


unless  an  extension  of  time  has  been 
granted. 

Subsection  (c)  of  the  final  rule  has 
been  modified,  based  on  comments 
noted  in  the  commentary  to  §  2424.22. 
The  modification  clarifies  that,  if  the 
exclusive  representative  believes  that  a 
proposal  or  provision  is  within  the 
obligation  to  bargain  or  is  not  contrary 
to  law,  respectively,  because  it  comes 
within  an  exception  to  management 
rights  under  section  7106(a),  then  the 
exclusive  representative  is  required  to 
assert  and  support  this  claim  either  in 
its  petition  for  review  or  in  its  response 
to  the  agency's  statement  of  position. 
Exceptions  to  management  rights,  set 
forth  in  5  U.S.C.  7106(b),  include  that  a 
proposal  or  provision  is  bargainable  at 
an  agency's  election,  that  the  proposal 
or  provision  constitutes  a  procedure, 
and/or  that  it  constitutes  an  appropriate 
arrangement.  If  the  exclusive 
representative  does  not  assert  in  its 
petition  for  review  that  an  exception  to 
management  rights  applies,  then  the 
exclusive  representative  must  do  so  in 
its  response  to  the  agency's  statement  of 
position. 

In  general,  the  exclusive 
representative's  response  is  limited  to 
matters  raised  in  the  agency's  statement 
of  position.  The  only  exception  is  a 
request  for  severance,  which  subsection 
(d)  clarifies  may  be  asserted  for  the  first 
time  in  a  response. 

As  with  §§  2424.22  and  2424.24  of  the 
final  rule,  the  requirement  that  the 
exclusive  representative  provide  a  copy 
of  all  laws,  rules,  regulations  and 
authorities  cited  has  been  modified  to 
include  only  those  authorities  not  easily 
available  to  the  Authority. 

The  Authority  emphasizes  that,  under 
§  2424.32(c)(2),  a  failure  to  respond  to 
an  argument  raised  in  the  agency's 
statement  of  position  may,  where 
appropriate,  be  deemed  a  concession. 
Moreover,  under  §  2424.32(c)(1)  of  these 
regulations,  the  exclusive  representative 
may  not  raise  new  arguments,  in  this  or 
any  other  proceeding,  after  the  filing  of 
the  response.  Therefore,  the  exclusive 
representative  must  raise  and  support  in 
its  response  all  of  its  arguments  in 
support  of  finding  the  proposal  or 
provision  within  the  duty  to  bargain  or 
not  contrary  to  law,  respectively.  With 
the  exception  of  severance,  the 
exclusive  representative's  response  is 
limited  to  arguments  raised  in  the 
agency's  statement  of  position. 

Section     2424.26 

A  new  section  permitting  a  reply  by 
the  agency  has  been  added  to  the  final 
rule.  As  outlined  in  the  commentary  to 
§§  2424.22  and  2424.25,  the  exclusive 
representative  is  not  required  in  the 


imtial  stage  of  the  negotiability 
proceeding  to  anticipate  agency 
arguments.  In  particular,  an  exclusive 
representative's  arguments  concerning 
exceptions  to  management  rights  and 
severance  may  be  asserted  for  the  first 
time  in  the  exclusive  representative's 
response  to  the  agency's  statement  of 
position.  In  order  that  the  agency  has  an 
opportunity  to  address  arguments  raised 
for  the  first  time  in  the  exclusive 
representative's  response,  this  section  of 
the  final  rule  establishes  that  the  agency 
may  file  a  reply  to  such  arguments.  The 
agency  reply  constitutes  a  new  filing 
that  will,  in  some  cases,  extend  the  time 
necessary  to  resolve  a  petition  for 
re^view.  However,  the  Authority 
anticipates  that  permitting  the  filing  of 
a  reply  will  not  delay  decisions  but, 
rather,  will  expedite  them  by  providing 
a  more  complete  record  of  the  parties' 
a^uments  and  authorities. 

Subsection  (a)  of  the  final  rule  states 
the  purpose  of  the  agency's  reply. 
Subsection  (b)  provides  that  an  agency 
must  file  any  reply  within  15  days  after 
it  has  been  served  with  a  copy  of  the 
exclusive  representative's  response. 
Subsection  (c)  of  the  final  rule  outlines 
the  information  to  be  included  in  the 
agency's  reply  and  specifically  limits 
the  agency's  reply  to  those  matters 
raised  in  the  exclusive  representative's 
response  to  the  agency's  statement  of 
position.  Subsection  (d)  addresses  the 
agency's  responsibility  to  explain  with 
particularity  why  the  exclusive 
representative's  request  for  severance,  if 
any,  is  not  appropriate.  Service 
requirements  are  outlined  in  subsection 
(e)  of  the  final  rule. 

The  Authority  emphasizes  that  an 
agency's  reply  is  limited  to  arguments 
raised  for  the  first  time  in  the  exclusive 
representative's  response.  Thus,  as  set 
forth  earlier  in  the  commentary  to 
§  2424.24,  the  agency  should  respond 
fully  in  its  statement  of  position  to  all 
arguments  raised  in  the  exclusive 
representative's  petition  for  review,  and 
should  not  defer  such  responses  to  its 
reply.  A  failure  to  respond  to  arguments 
raised  in  the  exclusive  representative's 
response  may  be  deemed  a  concession 
under  §  2424.32  of  these  regulations. 

Section    2424.27 

Noting  that  the  Authority  seldom 
accepts  additional  submissions,  one 
commenter  suggested  that  the 
regulations  should  reflect  this  practice. 
In  particular,  the  commenter 
recommended  that  the  Authority  adopt 
an  "extraordinary  circumstances" 
standard  concerning  the  filing  of 
additional  submissions.  The^nal  rule 
incorporates  this  suggestion  and  adopts 
the  suggested  standard.  The  final  rule 
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also  adopts  the  recommendation  that 
any  additional  submission  must  be  filed 
no  later  than  5  days  after  receipt  of  the 
Authority's  order  granting  the  request. 
The  final  rule  does  not  adopt  the 
suggestion  that  the  time  for  filing  an 
opposition  to  an  additional  submission 
be  limited  to  5  days  after  receipt  of  the 
additional  submission  and,  instead, 
provides  that  an  opposition  be  filed  no 
later  than  15  days  after  receipt  of  the 
additional  submission.  The  additional 
time  is  provided  in  recognition  of  the 
fact  that  the  responding  party  may  have 
no  advance  notice  that  the  submission 
will  be  filed  and,  as  such,  a  5-day 
response  period  is  not  sufficient. 

Sections    2424.28-2424.29 

These  sections  are  reserved. 

Subpart  D — Processing  a  Petition  for 
Review 

Section     2424.30 

Several  commenters  addressed  the 
proposed  rule  establishing  a  new 
process  for  resolving  petitions  for 
review  that  concern  both  negotiability 
and  bargaining  obligation  disputes. 
Those  in  favor  of  the  proposed  changes 
asserted  that  a  unified  process  would  be 
more  efficient  than  the  present  system. 
Those  opposed  to  the  changes 
contended  that  the  negotiability  process 
does  not  lend  itself  to  addressing 
bargaining  obligation  disputes  and  that 
the  existing  system  does  not  need 
modification. 

The  Authority  has  determined  that, 
with  certain  changes,  the  proposed  rule 
should  be  made  final.  In  this  regard,  the 
Authority's  experience  has  been  that  the 
piecemeal  resolution  of  bargaining 
obligation  and  negotiability  claims  is 
both  inefficient  and  ineffective.  The 
changes  adopted  in  this  rule  will  reduce 
duplicative  administrative  decision 
making  and  increase  the  likelihood  that 
disputes  will  be  resolved  more  timely. 

With  respect  to  the  specific  changes 
proposed,  some  commenters  asserted 
that,  where  both  a  negotiabihty  appeal 
and  unfair  labor  practice  charge  have 
been  filed,  the  exclusive  representative 
should  retain  the  right  to  select  the 
procedure  that  would  go  forward.  This 
suggestion  was  rejected,  on  the  ground 
that  unfair  labor  practice  proceedings 
are,  in  these  situations,  better  suited  to 
resolving  the  entire  dispute. 

In  this  regard,  with  the  sole  exception 
of  compelling  need  claims,  which  is 
discussed  below,  all  bargaining 
obligation  and  negotiability  claims  may 
be  adjudicated  in  an  unfair  labor 
practice  proceeding.  Further,  unless 
excluded  from  the  scope  of  the  parties' 
grievance  procedure  by  agreement. 


alleged  unffiir  labor  practices  may  be 
resolved  under  such  negotiated 
procedures.  Thus,  with  one  exception, 
dismissing  petitions  for  review  where 
unfair  labor  practice  charges  have  been 
filed  does  not  jeopardize  a  party's 
ability  to  obtain  adjudication  of  all 
claims.  In  addition,  as  clarified  in 
§  2424.40(a),  and  with  the  exception  of 
orders  to  bargain,  remedies  available  in 
unfair  labor  practice  proceedings  under 
5  U.S.C.  7118(a)(7)  are  not  be  available 
in  Authority  decisions  and  orders 
issued  imder  this  part.  Accordingly,  in 
situations  where  an  exclusive 
representative  has  filed  an  unfair  labor 
practice  charge,  requiring  adjudication 
in  a  negotiability  proceeding  would 
deprive  a  prevailing  exclusive 
representative  of  such  remedies. 

The  one  exception  to  the  principle 
that  all  bargaining  obligation  and 
negotiability  claims  may  be  adjudicated 
in  an  unfair  labor  practice  or  grievance 
proceeding  concerns  petitions  for 
review  where  the  agency  makes  a 
negotiability  claim  that  a  proposal  or 
provision  conflicts  with  an  agency 
regulation  for  which  there  is  a 
compelling  need  under  5  U.S.C.  7117(b). 
Such  compelling  need  claims  must  be 
resolved  under  the  procedures  of  part 
2424.  See  Department  of  the  Army, 
Aberdeen  Proving  Ground  v.  Federal 
Labor  Relations  Authority.  485  U.S.  489 
(1988)  (compelling  need  determinations 
may  not  be  adjudicated  in  an  unfair 
labor  practice  proceeding).  Moreover,  an 
agency  cannot  be  found  to  have 
committed  an  unfair  labor  practice  by 
refusing  to  bargain  over  a  proposal  over 
which  it  has  made  a  compelling  need 
claim  unless  the  Authority  has  made  a 
prior  compelling  need  determination  in 
a  proceeding  under  part  2424.  See 
Department  of  the  Army,  Soldier 
Support  Center,  Fort  Renjamin 
Harrison,  Office  of  the  Director  of 
Finance  and  Accounting,  Indianapolis, 
Indiana,  et  al.,  41  FLRA  926,  933  n.l 
(1991).  Thus,  unless  an  agency's 
compelling  need  claim  regarding  a 
proposal  or  provision  has  previously 
been  resolved  by  the  Authority,  there  is 
no  basis  on  which  to  dismiss  the 
petition  for  review,  or  the  portion  of  it 
relating  to  such  proposal  or  provision, 
to  permit  resolution  of  all  issues  in  an 
unfair  labor  practice  or  grievance 
proceeding. 

In  view  of  the  foregoing  comments 
and  considerations,  subsection  (a)  of  the 
final  rule  is  modified  to  cleuify  that 
there  is  an  exception — a  proposal  or 
provision  over  which  a  compelling  need 
negotiability  claim  is  raised — to  the 
requirement  to  dismiss  a  petition  for 
review  without  prejudice  in  the  event 
an  unfair  labor  practice  charge  or 


grievance  has  been  filed  over  issues 
directly  related  to  the  petition  for 
review.  Petitions  for  review,  or  portions 
of  them,  concerning  proposals  or 
provisions  subject  to  compelling  need 
claims  will  be  processed  under  part 
2424. 

In  addition,  the  rule  is  modified  to 
provide  that,  within  30  days  following 
administrative  resolution  of  the  unfair 
labor  practice  charge  or  grievance,  an 
exclusive  representative  may  refile  the 
petition  for  review  and  the  Authority 
will  determine  whether  resolution  of  the 
petition  is  required.  The  reference  in 
subsection  (a)  to  administrative 
resolution  is  intended  to  exclude  any 
time  necessary  for  judicial  review.  That 
is,  an  exclusive  representative  may  not 
await  the  outcome  of  judicial  review  in 
the  imfair  labor  practice  or  grievance 
arbitration  proceeding  before  refiling  the 
petition  for  review.  With  regard  to  an 
arbitration  award,  for  purposes  of 
refiling  a  petition  for  review,  the 
Authority  will  apply  5  U.S.C.  7122(b) 
and  find  an  award  final  and  binding  in 
the  event  no  timely  exceptions  to  the 
award  are  filed  with  the  Authority;  if 
exceptions  are  timely  filed,  then  the 
award  is  final  and  binding  for  purposes 
of  refiling  a  petition  for  review  when  the 
Authority  resolves  the  exceptions. 

In  determining  whether  resolution  of 
the  petition  is  required,  the  Authority 
will  take  into  consideration  such 
matters  as  whether,  consistent  with  the 
resolution  of  the  unfair  labor  practice 
charge  or  grievance,  an  Authority 
decision  and  order  finding  a  proposal 
within  the  duty  to  bargain  and  directing 
bargaining  could  be  enforced. 

"rhe  final  rule  clarifies  in  subsection 
(b)  how  the  Authority  will  process  a 
petition  for  review  where  the  exclusive 
representative  has  not  pursued  a 
bargaining  obligation  dispute  in  any 
other  proceeding.  As  with  the  proposed 
rule,  subsection  (b)  distinguishes 
between  two  categories  of  cases:  (1) 
Cases  where  no  bargaining  obUgation 
dispute  exists;  and  (2)  cases  where  both 
a  negotiability  dispute  and  a  bargaining 
obligation  dispute  exist.  With  respect  to 
the  first  category,  the  final  rule  remains 
unchanged  from  the  proposed  rule, 
providing  that  where  there  is  no 
bargaining  obligation  dispute,  the 
Authority  will  resolve  the  petition 
under  the  procedures  of  this  part.  With 
respect  to  the  second  category, 
subsection  (b)(2)  of  the  final  rule 
provides  that,  where  both  a  negotiability 
dispute  and  a  bargaining  obligation 
dispute  exist,  the  Authority  will  inform 
the  exclusive  representative  of  any 
opportunity  to  file  an  unfair  labor 
practice  charge  or  grievance.  If  the 
exclusive  representative  pursues  either 
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of  these  options,  then  the  petition  for 
review  will  be  processed  in  accordance 
With  subsection  (a).  If  the  exclusive 
representative  does  not  pursue  either  of 
these  options,  then  subsection  (b)(2)  of 
the  final  rule  provides  that  the 
Authority  will  resolve  all  aspects 
necessary  for  disposition  of  the  petition 
unless,  in  its  discretion,  the  Authority 
determines  that  doing  so  is  not 
appropriate. 

Subsection  (b)(2)  provides  two 
examples  of  situations  to  illustrate 
where  it  is  not  appropriate  to  resolve  all 
aspects  of  the  petition  for  review  under 
part  2424.  The  first  is  where  resolution 
of  the  bargaining  obligation  dispute 
would  unduly  delay  resolution  of  the 
negotiability  dispute.  A  specific 
example  of  this  is  a  petition  for  review 
involving  a  negotiability  dispute  that  is 
clearly  controlled  by  existing  precedent 
Such  that  a  decision  resolving  only  the 
negotiability  dispute  could  be  issued 
expeditiously,  but  numerous  bargaining 
obligation  dispute  issues  also  are 
jpresent.  In  such  a  case,  the  Authority 
may  conclude  that  prompt  resolution  of 
the  negotiability  dispute  only  is 
preferable  to  delaying  issuance  of  a 
decision  and  order  so  as  to  resolve 
bargaining  obligation  dispute  issues  at 
the  same  time.  The  second,  related 
situation  set  forth  in  subsection  (b)  is 
iwhere  the  procedures  in  another, 
available  forum  are  better  suited  to 
resolving  the  bargaining  obligation 
dispute.  An  example  of  this  is  a  petition 
for  review  involving  a  bargaining 
pbligation  dispute  raising  issues  of  first 
impression.  In  such  a  case,  the 
Authority  may  conclude  that  unfair 
labor  practice  procedures,  which  permit 
[participation  of  the  General  Counsel 
and,  thereby,  facilitate  consideration  of 
!the  General  Counsel's  views  on  the 
issues  of  first  impression,  are  better 
suited  to  resolution  of  the  bargaining 
obligation  dispute  than  are  the 
[procedures  in  this  part. 

In  circumstances  where  a  proposal  is 
within  the  duty  to  bargain,  then  any 
bargaining  order  under  §  2424.40  would 
be  expressly  conditioned  on  resolution 
iof  the  unresolved  bargaining  obligation 
jdispute  in  a  manner  requiring 
bargaining.  On  the  other  hand,  if  the 
proposal  is  outside  the  duty  to  bargain 
lor  the  provision  is  contrary  to  law, 
Iresolution  of  the  bargaining  obligation 
idispute  would  be  unnecessary. 

The  Authority  emphasizes  that 
lesolution  of  a  petition  for  review 
involving  bargaining  obligation  and 
negotiability  disputes  will  not  result  in 
adjudication  of  whether  an  unfair  labor 
•practice  has  occurred.  Such 
idetermination  may  be  sought  only 
pursuant  to  5  U.S.C.  7116  and  7118. 


Accordingly,  although  an  Authoritjfi^ 
decision  and  order  under  part  2424  may 
include  determination  of  underlying 
legal  issues  that  could  also  be 
determined  in  unfair  labor  practice 
proceedings — such  as  whether  a 
proposed  matter  is  covered  by  a 
collective  bargaining  agreement  or 
whether  the  effect  of  a  change  in 
conditions  of  employment  is  de 
minimis — that  determination  will  not  be 
accompanied  by  a  finding  that  an 
agency  acted  unlawfully  by,  for 
example,  implementing  a  change  in 
conditions  of  employment  without 
bargaining.  Such  a  finding  can  only  be 
made  in  an  unfair  labor  practice 
proceeding,  or  in  a  grievance  proceeding 
determining  whether  an  unfair  labor 
practice  occurred.  In  addition,  as 
resolution  of  petitions  for  review  under 
this  part  will  not  result  in  unfair  labor 
practice  adjudications,  decisions  and 
orders  issued  under  this  part  will  not, 
with  the  exception  of  orders  to  bargain, 
include  remedies  available  under  5 
U.S.C.  7118(a)(7)  in  unfair  labor  practice 
proceedings.  Thus,  if  exclusive 
representatives  desire  such  remedies, 
they  should  file  an  unfair  labor  practice 
charge  or  a  grievance. 

Section    2424.31 

Clarification  was  sought  as  to  when 
and  how  the  Authority  would  undertake 
fact  finding  as  set  forth  in  §  2424.34  of 
the  proposed  rules.  Comments  also 
recommended  that  the  Authority  clarify 
the  circumstances  under  which  it  would 
hold  a  hearing  pursuant  to  §  2424.38  of 
the  proposed  rules.  Based  upon  these 
comments,  §§  2424.34  and  2424.38  of 
the  proposed  rules  have  been 
consolidated  and  moved  to  this  section. 

Subsection  (a)  of  the  final  rule 
clarifies  the  actions  that  the  Authority 
may  take  when  necessary  to  resolve 
disputed  issues  of  material  fact  or  when 
such  actions  would  otherwise  aid  in 
decision  making.  These  actions  include 
those  set  forth  in  the  proposed  rule, 
including  a  hearing  under  5  U.S.C. 
7117(b)  and  (c).  The  reference  in  the 
proposed  rule  to  "fact  finding"  has  been 
deleted  as  unnecessary  in  view  of  the 
inclusion  in  subsection  (d)  of  "other 
appropriate  action." 

One  commenter  suggested  that  fact 
finding  be  limited  to  unfair  labor 
practice  proceedings.  This  suggestion 
was  rejected  as  inconsistent  with  the 
determination  that  bargaining  obligation 
disputes  could  be  resolved  in  the 
negotiability  process. 

Section    2424.32 

This  section  of  the  final  rule  combines 
requirements  set  forth  in  §§  2424.35  and 
2424.37  of  the  proposed  rule.  The 


requirements  have  been  combined  to 
reduce  repetition  and  clarify  the  parties' 
obligations. 

Subsections  (a)  and  (b)  of  the  final 
rule  retain  the  requirement  in  §  2424.37 
(a)  and  (b)  of  the  proposed  rule 
specifying  the  parties'  burdens.  In 
particular,  subsection  (a)  provides  that 
the  exclusive  representative  is 
responsible  for  raising  and  supporting 
arguments  that,  among  other  things,  a 
proposal  or  provision  is  within  the  duty 
to  bargain  or  not  contrary  to  law,  and 
subsection  (b)  provides  that  the  agency 
has  the  burden  of  supporting  argiunents 
to  the  contrary. 

Subsection  (c)  retains  and  modifies 
requirements  set  forth  in  §§  2424.35  and 
2424.37  of  the  proposed  rules.  In 
particular,  subsection  (c)  specifies  the 
consequences  of  a  party's  failure  to 
raise,  support,  and/or  respond  to 
arguments  and  assertions.  With  respect 
to  failure  to  raise  and  support 
ailments,  subsection  (c)  states  that 
such  failure  will,  where  appropriate,  be 
deemed  a  waiver  of  such  arguments.  It 
also  states  that,  absent  good  cause:  (1) 
an  agency  may  not  raise  in  proceedings 
under  part  2424  or  any  other  proceeding 
arguments  that  could  have  been  but 
were  not  raised  in  its  statement  of 
position  or  made  responsively  in  its 
reply  to  the  exclusive  representative's 
response;  and  (2)  an  exclusive 
representative  may  not  raise  in 
proceedings  under  part  2424  or  any 
other  proceeding  arguments  that  could 
have  been  but  were  not  raised  in  the 
petition  for  review  or  responsively  in 
the  response  to  the  agency's  statement 
of  position.  With  respect  to  failure  to 
respond  to  arguments,  subsection  (c) 
states  that  such  failure  will,  where 
appropriate,  be  deemed  a  concession  to 
such  arguments  or  assertions. 

Numerous  comments  were  received 
objecting  to  the  proposed  requirement 
that,  in  connection  with  petitions  for 
review  concerning  proposals,  parties 
raise  all  arguments  and  issues  at  the 
prefiling  conference  or  be  precluded 
ft-om  raising  such  arguments  and  issues 
at  a  later  stage  in  the  negotiability 
appeal  process.  As  stated  previously, 
that  requirement  has  been  eliminated. 
However,  the  final  rule  precludes 
agencies  and  exclusive  representatives 
from  raising  new  arguments  after  the 
filing  of  the  statement  of  position  and 
response,  respectively. 

Several  commenters  asserted  that  any 
regulation  that  deemed  arguments  not 
raised  by  an  agency  to  be  waived  would 
be  inconsistent  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in 
Department  of  Transportation  v.  FLRA, 
145  F.3d  1425  (D.C.  Or.  1998)  (FAA). 


66412       Fedwal  Register/ Vol.  63,  No.  231 /Wednesday.  December  2,  1998 /Rules  and  Regulations 


The  Authority  has  concluded  that  the 
final  rule  is  not  inconsistent  with  the 
decision  in  FAA.  In  this  regard,  FAA  did 
not  address  an  agency's  failure  to  raise 
■a  argument.  In  fact,  the  court 
concluded  that,  in  FAA,  the  agency  had 
"squarely  presented  an  argiiment  to  the 
(Authorityl."  Id.  at  1428.  In  addition, 
the  court  in  FAA  applied  the 
Authority's  existing  negotiability 
regulations,  which  do  not  directly 
address  filing  requirements,  burdens, 
waivers,  and  concessions.  However, 
even  under  the  existing  regulations,  the 
court  in  FAA  stated  that  an  agency  has 
a  burden  to  "direct  the  Authority's 
attention,  with  as  much  specificity  as 
possible,  to  the  statutes  and  regulations 
relevant  to  an  agency's  duty  to  bargain 
•  *  •'"  Id.  at  1428  (quoting  National 
Federation  of  Federal  Employees,  Local 
1167  V.  FLRA.  681  F.2d  886,  891  (D.C. 
Or.  1982)). 

Ctaie  commenter  suggested  that  a 
regulation  that  deems  an  agency's 
failure  to  raise  an  objection  a  "waiver" 
would  violate  Rule  55(e)  of  the  Federal 
Rules  of  Qvil  Procedure,  which 
provides  that  there  cannot  be  a 
"judgment  by  default  entered  against 
the  United  States  •   *   •  imless  the 
claimant  estabUshes  a  claim  or  right  to 
relief  by  evidence  satisfactory  to  the 
court."  However,  the  principle 
underlying  this  rule  does  not  apply  to 
the  rule  at  issue,  as  is  explained  in  the 
authority  relied  on  by  the  commenter. 
Specifically,  in  the  decision  dted  by  the 
commenter.  the  United  States  Court  of 
Appeals  for  the  9th  Circuit  stated  that 
"rule  55(e)  was  directed  at  defaults  in 
the  narrow  sense  of  the  government's 
failiue  to  answer  or  otherwise  move 
against  a  complaint,  and  was  not 
intended  to  preclude  the  imposition,  at 
a  later  stage  in  the  proceeding,  of 
sanctions  or  other  court  action  which 
prevent  the  government  fitjm  presenting 
further  evidence  or  otherwise 
augmenting  the  record."  Giampaoli  v. 
Califano.  628  F.2d  1190  (9th  Or.  1980). 

One  commenter  suggested  that  a 
failure  to  rebut  an  assertion  should 
result  in  the  finding  of  an  adverse 
inference  rather  than  a  waiver  or 
concession.  An  adverse  inference  is  an 
evidentiary  presumption  that  takes 
place  when  a  party  fails  "to  call  a 
particular  witness,  or  to  take  the  stand 
as  a  witness  in  a  civil  case,  or 
voluntarily  to  produce  documents  or 
other  objects  in  his  or  her  possession  as 
evidence,"  when  it  "would  be  natural 
under  the  circumstances"  for  the  party 
to  do  so.  2  John  William  Strong  et  al., 
McCormick  on  Evidence  §  264,  at  184 
(4th  ed.  1992);  see  also  Internal  Revenue 
Service,  Philadelphia  Service  Center,  54 
FLRA  674,  682  (1998).  In  negoUability 


disputes,  the  more  comparable  analogue 
for  failing  to  rebut  an  assertion  raised  in 
a  pleading  is  that  set  forth  in  Rule  12  of 
the  Federal  Rules  of  Civil  Procedure. 
See  2  James  Wm.  Mo<»e,  Moore's 
Federal  Practice  §  12.20  (3d  ed.  1998) 
(Moore's)  ("Rule  12(b)  requires  a  party 
to  assert  in  the  response  to  any  pleading 
requiring  a  response,  every  legal  or 
factual  defense  to  the  claims  made."). 
Thus,  the  final  rule  uses  the  more 
appropriate  term  of  art  for  a  failure  to 
rebut  arguments,  which  is  "waiver"  or 
"concession."  See  Moore's  §  12.22 
("Rule  12(h)(1)  waives  certain  defenses 
omitted  from  a  motion  *  *  *."). 

The  revised  negotiability  procedures 
are  intended  to  resolve,  in  most  cases, 
all  issues  with  respect  to  an  agency's 
obligation  to  bargain  over  specific 
proposals  or  provisions.  Accordingly, 
the  Authority  does  not  anticipate 
additional  administrative  proceedings 
before  the  Authority  arising  fit)m  the 
circumstances  that  occasioned  the 
negotiability  appeal.  In  any  subsequent 
proceedings  which  might  occtir,  the 
parties  will  not  be  permitted  to  relitigate 
the  obligation  to  bcurgain  over  the 
propos^  or  provisions  that  were  the 
subject  of  the  negotiabiUty  appeal.  In 
this  regard,  applying  the  well 
established  principle  of  res  judicata,  a 
party  will  be  barred  from  litigating  not 
only  those  issues  actually  addressed  by 
the  Authority,  but  also  any  issues  that 
could  have  been  raised  by  the  party  in 
the  negotiability  proceeding.  See 
Department  of  Health  and  Human 
Services,  Social  Security 
Administration,  41  FLRA  755,  772 
(1991)  (discussing  the  principles  of  res 
judicata).  Further,  where  judicial  review 
or  enforcement  of  the  Authority's  order 
is  sought,  section  7123(c)  of  the  Statute 
bars  the  parties  from  raising  issues  not 
presented  to  the  Authority. 

Subsection  (d)  addresses  a  party's 
failure  to  participate  in  a  post-petition 
conference  under  §  2424.23,  procedures 
directed  under  §  2424.31,  and  a  failure 
to  respond  to  Authority  orders.  The 
subsection  clarifies  that,  in  addition  to 
actions  set  forth  in  subsection  (c),  a 
failure  to  participate  in  a  conference  or 
to  respond  to  an  Authority  order,  such 
as  an  order  directing  correction  of 
minor,  technical  deficiencies  in  a  filing, 
may  result  in  dismissal  of  a  petition  for 
review,  with  or  without  prejudice  to  the 
exclusive  representative,  or  granting  of 
the  petition  for  review,  with  or  without 
conditions.  As  noted  previously  in  the 
commentary  to  §  2424.22,  the  Authority 
intends  to  continue  its  current  practice 
of  permitting  a  party  to  correct  such 
minor,  technical  deficiencies  as  failing 
to  provide  the  correct  number  of  copies 
or  failure  to  attach  a  certificate  of 


service  to  a  filing.  However,  a  party 
should  not  rely  on  this  practice  to 
provide  an  opportimity  for  it  to  correct 
failures  to  raise,  support,  and  respond  to 
arguments.  Where  appropriate,  these 
latter  failures  will  be  deemed  waivers  or 
concessions,  and  opportunities  to 
correct  the  failures  will  not  be  provided. 

Section    2424.33-2424.39 

lliese  sections  are  reserved. 

Subpart  E— Decision  and  Order 

Section    2424.40 

One  conunenter  objected  that  the 
Authority  should  not  issue  any  order 
concerning  negotiability  where  there  are 
unresolved  bargaining  obl^ation 
disputes.  The  Authority's  current 
practice  is  to  issue  orders  in 
negotiability  cases  where  there  are  such 
imresolved  issues,  and  the  final  rule 
will  continue  this  practice  in  some 
cases.  However,  as  distinct  from  current 
practice,  if  a  bargaining  order  is  issued 
and  there  is  an  unresolved  bargaining 
obhgation  dispute,  then  the  order  will 
be  conditioned  on  resolution  of  the 
bargaining  obligation  dispute  in  a 
manner  requiring  bargaining. 

Another  conunenter  requested  that 
the  Authority  modify  the  regulations  to 
require  parties  to  implement  portions  of 
agreements  that  are  not  disputed.  The 
Authority  declines  to  do  so  on  the 
ground  that  the  partial  implementation 
of  contract  terms  in  this  situation  is 
better  addressed  by  the  parties  in 
ground  rules  or  during  the  course  of 
negotiations. 

Consistent  with  the  commentary  to 
§  2424.30,  subsection  (a)  is  modified 
from  the  proposed  rule  to  clarify  that, 
with  the  exception  of  an  order  to 
bargain,  the  Authority's  decision  and 
order  under  part  2424  will  not  include 
remedies  that  could  be  obtained  in  an 
unfair  labor  practice  proceeding  under  5 
U.S.C.  7118(a)(7).  In  other  respects,  the 
final  rule  is  the  same  as  the  proposed 
rule. 

Section    2424.41 

One  commenter  noted  that  the  use  of 
the  phrase  "specified  period"  in  the 
proposed  rule  may  mislead  parties  into 
believing  that  the  Authority  would  seek 
enforcement  of  an  order  before  the  60- 
day  period  provided  for  in  5  U.S.C. 
7123(a)  had  expired.  In  resptonse  to  this 
concern,  the  final  rule  eliminates  the 
phrase.  However,  the  final  rule  is 
modified  to  make  clear  that  the 
exclusive  representative  must  bring  to 
the  attention  of  the  appropriate  Regional 
Director  a  failure  to  comply  with  an 
Authority  order  within  a  "reasonable 
time"  following  expiration  of  the  60-day 
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period.  Failure  to  do  so  within  a 
leasonable  time  may,  if  the  matter  is 
leferred  by  the  Regional  Director  to  the 
Authority,  result  in  the  Authority 
detennining  not  to  seek  enforcement  of 
the  order. 

Sections    2424.42-2424.49 
These  sections  are  reserved. 

Subpart  F — Criteria  for  Detennining 
Compelling  Need  for  Agency  Rules  and 
Regulations 

Section    2424.50 

With  one  change  to  correct  grammar, 
the  final  rule  as  promulgated  is  the  same 
as  the  proposed  rule. 

Sections    2424.51-2424.59 

These  sections  are  reserved. 

Other  Regulatory  RequireniartB 

One  commenter  made  several 
suggestions  for  modification  of  general 
regulatory  requirements  that  were  not 
responsive  to  particiilar  secticms  in  the 
proposed  rules.  In  particular,  the 
commenter  requested  that  the 
Authority:  (1)  lengthen  the  time  period 
for  requesting  reconsideration  of  a 
decision  and  order  imder  part  2424;  (2) 
modify  the  "extraordinary 
circumstance"  requirement  for 
obtaining  reconsideration  and  grant 
reconsideration  when  the  Authority's 
decision  raises  issues  that  coidd  not 
have  been  anticipated  by  the  parties 
before  the  decision,  such  as  when  the 
Authority  decision  creates  a  new  legal 
Standard;  (3)  promulgate  a  regulation 
requiring  the  Authority  to  seek  the 
views  of  the  parties  whenever  a  case  is 
remanded  to  the  Authority  on  judicial 
review;  and  (4)  modify  existing 
regulations  to  permit  the  Office  of 
Personnel  Management  (CPM)  or  any 
other  Federal  agency  that  administers 
laws  having  Federal  Government-wide 
impUcations  to  intervene,  obtain  amicus 
status,  or  submit  an  advisory  opinion  in 
any  case  involving  interpretation  of 
such  law. 

With  regard  to  the  time  period  for 
requesting  reconsideration,  5  C.F.R. 
2429.17  provides  that  reconsideration  of 
an  Authority  decision  and  order  must  be 
sought  within  10  days  after  service  of 
the  decision  and  order.  Although  this 
time  period  is  short,  it  encourages 
prompt  consideration  of  any  decision 
and  order  and  permits,  as  necessary, 
correction  of  errors  in  the  decision  and 
order  as  quickly  as  possible.  In  addition, 
it  applies  to  all  Authority  decisions  and 
orders,  not  only  those  issued  luider  part 
2424.  For  these  reasons,  the  Authority 
declines  to  extend  the  time  period. 

As  for  the  "extraordinary 
circumstances"  required  for 


reconsideration  under  §  2429.17  of  this 
subchapter,  the  existing  standard,  which 
requires  case-by-case  application,  does 
not  preclude  a  party  from  arguing  that 
reconsideration  should  be  granted 
because  an  Authority  decision  raises 
issues  that  could  not  have  been 
anticipated.  Moreover,  extraordinary 
drcimistances  under  §  2429.17  of  this 
subchapter  have  been  expressly 
interpreted  to  include  situations  where 
a  change  in  the  law  affects  dispositive 
issues.  See  U.S.  Department  of  the  Air 
Force,  375th  Combat  Support  Group. 
Scott  Air  Force  Base,  Illinois,  50  FLRA 
84  (1995).  Thus,  modification  of  the 
existing  regulation  is  not  necessary. 

The  Authority  also  finds  it 
imnecessaiy  to  promulgate  a  regulation 
requiring  it  to  seek  the  parties'  views 
whenever  a  case  is  remanded  to  the 
Authority  following  judicial  review.  In 
some  cases,  for  example,  the  remand  is 
solely  for  the  purpose  of  the  Authority 
taking  a  particular  action,  such  as 
dismissing  a  petition  for  review.  See 
National  Treasury  Employees  Union 
and  Nuclear  Regulatory  Commission,  39 
FLRA  182  (1991)  (dismissing  petition 
for  review  as  moot  on  remand  with 
instructions  fit>m  the  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit).  In  such 
cases,  requiring  the  Authority  to  obtain 
party  views  would  unnecessarily 
lengthen  the  time  necessary  to  resolve 
the  dispute.  Nevertheless,  parties  are 
not  precluded  from  seeking  permission 
from  the  Authority  in  any  case  to  file  an 
additional  submission  under  §  2424.27. 

Similarly,  neither  OPM  nor  any  other 
Federal  agency  is  precluded  in  any  way 
from  seeking  to  participate  in  any 
pending  case  as  amicus  curiae  under 
§  2424.9  of  this  subchapter.  In  addition, 
the  Authority  requests  advisory 
opinions  as  it  deems  appropriate  under 
§  2429.15  of  this  subchapter.  See,  e.g., 
American  Federation  of  Government 
Employees,  Local  2986  and  U.S. 
Department  of  Defense,  National  Guard 
Bureau,  The  Adjutant  General,  State  of 
Oregon,  51  FLRA  1549  (1996) 
(Authority  requested  OPM  views  on 
interpretation  of  certain  statutory  and 
regulatory  provisions  and  provided 
parties  opportunity  to  respond  to  OPM's 
views);  National  Association  of 
Agriculture  Employees  and  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  51  FLRA 
843  ( 1996)  (same).  As  it  is  not  apparent 
that,  or  how,  these  existing  regulations 
are  not  sufficient  to  permit  OPM  and 
others  to  participate  in  Authority 
proceedings,  the  Authority  declines  to 
modify  them  or  to  create  a  separate 
regulatory  requirement  for  intervention. 


Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Authority  has  determined 
that  these  regulations,  as  amended,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  this  rule  applies  to  federal 
employees,  federal  agencies,  and  labor 
organizations  representing  federal 
employees. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abilify  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  maAiets. 

Paperwork  Reduction  Act  of  1995 

The  amended  regulations  contain  no 
additional  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501,  efseq. 

List  of  Subjects  in  5  CFR  Part  2424 

Administrative  practice  and 
procedure.  Government  employees. 
Labor  management  relations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Labor  Relations 
Authority  revises  5  CFR  Part  2424  to 
read  as  follows: 

PART  2424— NEGOTIABILITY 
PROCEEDINGS 

Subpart  A— AppltcaMltty  of  This  Part  and 
Deflnltlons 

2424. 1  Applicability  of  this  part. 

2424.2  Definitions. 
2424.3-2424.9     [Reserved] 
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Subpart  B — Alternative  Dispute  Resolution; 
Requesting  and  Providing  Allegations 
Concerning  the  Duty  to  Bargain 

2424.10  Collaboration  and  Alternative 
Dispute  Resolution  Program. 

2424.11  Requesting  and  providing 
allegations  concerning  the  duty  to 
bargain. 

2424.12-2424.19     IReserved) 

Subpart  C — Filing  and  Responding  to  a 
Petition  for  Review;  Conferences 

2424.20  Who  may  file  a  petition  for  review. 

2424.21  Time  limits  for  filing  a  petition  for 
review. 

2424.22  Exclusive  representative's  petition 
for  review;  purpose;  content;  severance; 
service. 

2424.23  Post-petition  conferences;  conduct 
and  record. 

2424.24  Agency's  statement  of  position; 
purpose;  time  limits;  content;  severance; 
service. 

2424.25  Response  of  the  exclusive 
representative;  purpose;  time  limits; 
content;  severance;  service. 

2424.26  Agency's  reply;  purpose;  time 
limits;  content;  service. 

2424.27  Additional  submissions  to  the 
Authority. 

2424.28-2424.29     (Reserved) 

Subpart  D— Processing  a  Petition  for 
Review 

2424.30  Procedure  through  which  the 
petition  for  review  will  be  resolved. 

2424.31  Resolution  of  disputed  issues  of 
material  fact;  hearings. 

2424.32  Parties'  responsibilities;  failure  to 
raise,  support,  and/or  respond  to 
arguments;  failure  to  participate  in 
conferences  and/or  respond  to  Authority 
orders. 

2424.33-2424.39     [Reserved] 

Subpart  E— Decision  and  Order 

2424.40  Authority  decision  and  order. 

2424.41  Compliance. 
2424.42-2424.49     [Reserved] 

Subpart  F— Criteria  for  Deiermining 
Compelling  Need  for  Agency  Rules  and 
Regulations 

2424.50    Illustrative  Criteria. 

2424.51-2424.59     [Reserved] 

Authority:  5  U.S.C.  7134. 

Subpart  A— Applicability  of  This  Part 
and  Definitions 

§  2424.1    Applicability  of  this  part. 

This  part  is  applicable  to  all  petitions 
for  reviewr  filed  after  April  1, 1999. 

§2424.2    Definitions. 

In  this  part,  the  following  definitions 
apoly: 

fa)  Bargaining  obligation  dispute 
means  a  disagreement  between  an 
exclusive  representative  and  an  agency 
concerning  whether,  in  the  specific 
circumstances  involved  in  a  particular 
case,  the  parties  are  obligated  to  bargain 
over  a  proposal  that  otherwise  may  be 
negotiable.  Examples  of  bargaining 


obligation  disputes  include 
disagreements  between  an  exclusive 
representative  and  an  agency 
concerning  agency  claims  that: 

(1)  A  proposal  concerns  a  matter  that 
is  covered  by  a  collective  bargaining 
agreement;  and 

(2)  Bargaining  is  not  required  over  a 
change  in  bargaining  unit  employees' 
conditions  of  employment  because  the 
effect  of  the  change  is  de  minimis. 

(b)  Collaboration  and  Alternative 
Dispute  Resolution  Program  refers  to  the 
Federal  Labor  Relations  Authority's 
program  that  assists  parties  in  reaching 
agreements  to  resolve  disputes. 

(c)  Negotiability  dispute  means  a 
disagreement  between  an  exclusive 
representative  and  an  agency 
concerning  the  legality  of  a  proposal  or 
provision.  A  negotiability  dispute  exists 
when  an  exclusive  representative 
disagrees  with  an  agency  contention 
that  (without  regard  to  any  bargaining 
obligation  dispute)  a  proposal  is  outside 
the  duty  to  bargain,  including 
disagreement  with  an  agency  contention 
that  a  proposal  is  bargainable  only  at  its 
election.  A  negotiability  dispute  also 
exists  when  an  exclusive  representative 
disagrees  with  an  agency  head's 
disapproval  of  a  provision  as  contrary  to 
law.  A  negotiability  dispute  may  exist 
where  there  is  no  bargaining  obligation 
dispute.  Examples  of  negotiability 
disputes  include  disagreements  between 
an  exclusive  representative  and  an 
agency  concerning  whether  a  proposal 
or  provision: 

(1)  Affects  a  management  right  under 
5  U.S.C.  7106(a); 

(2)  Constitutes  a  procedure  or 
appropriate  arrangement,  within  the 
meaning  of  5  U.S.C.  7106(b)(2)  and  (3), 
respectively;  and 

(3)  Is  consistent  with  a  Government- 
wide  regulation. 

(d)  Petition  for  review  means  £m 
appeal  filed  with  the  Authority  by  an 
exclusive  representative  requesting 
resolution  of  a  negotiability  dispute.  An 
appeal  that  concerns  only  a  bargaining 
obligation  dispute  may  not  be  resolved 
under  this  part. 

(e)  Proposal  means  any  matter  offered 
for  bargaining  that  has  not  been  agreed 
to  by  the  parties.  If  a  petition  for  review 
concerns  more  than  one  proposal,  then 
the  term  includes  each  proposal 
concerned. 

(f)  Provision  means  any  matter  that 
has  been  disapproved  by  the  agency 
head  on  review  pursuant  to  5  U.S.C. 
7114(c).  If  a  petition  for  review  concerns 
more  than  one  provision,  then  the  term 
includes  each  provision  concerned. 

(g)  Service  means  the  delivery  of 
copies  of  documents  filed  with  the 
Authority  to  the  other  party's  principal 


bargaining  representative  and,  in  the 
case  of  an  exclusive  representative,  also 
to  the  head  of  the  agency.  Compliance 
with  part  2429  of  this  subchapter  is 
required. 

(h)  Severance  means  the  division  of  a 
proposal  or  provision  into  separate  parts 
having  independent  meaning,  for  the 
purpose  of  determining  whether  any  of 
the  separate  parts  is  within  the  duty  to 
bargain  or  is  contrary  to  law.  In  effect, 
severance  results  in  the  creation  of 
separate  proposals  or  provisions. 
Severance  applies  when  some  parts  of 
the  proposal  or  provision  are 
determined  to  be  outside  the  duty  to 
bargain  or  contrary  to  law. 

(i)  Written  allegation  concerning  the 
duty  to  bargain  means  an  agency 
allegation  that  the  duty  to  bargain  in 
good  faith  does  not  extend  to  a  proposal. 

§  2424.3  -2424.9    [Reserved] 

Subpart  B— Alternative  Dispute 
Resolution;  Requesting  and  Providing 
Allegations  Concerning  the  Duty  To 
Bargain 

§  2424. 1 0    Collaboration  and  Alternative 
Dispute  Resolution  Program. 

Where  an  exclusive  representative 
and  an  agency  are  unable  to  resolve 
disputes  that  arise  under  this  part,  they 
may  request  assistance  from  the 
Collaboration  and  Alternative  Dispute 
Resolution  Program  (CADR).  Upon 
request,  and  as  agreed  upon  by  the 
parties,  CADR  representatives  will 
attempt  to  assist  the  parties  to  resolve 
these  disputes.  Parties  seeking 
information  or  assistance  under  this  peirt 
may  call  or  write  the  CADR  Office  at 
(202)  482-6503,  607  14th  Street,  NW., 
Washington,  D.C.  20424-001.  A  brief 
summary  of  CADR  activities  is  available 
on  the  Internet  at  wvrw.flra.gov. 

§2424.11     Requesting  and  providing 
written  allegations  concerning  the  duty  to 
bargain. 

(a)  General.  An  exclusive 
representative  may  file  a  petition  for 
review  after  receiving  a  written 
allegation  concerning  the  duty  to 
bargain  from  the  agency.  An  exclusive 
representative  also  may  file  a  petition 
for  review  if  it  requests  that  the  agency 
provide  it  with  a  written  allegation 
concerning  the  duty  to  bargain  and  the 
agency  does  not  respond  to  the  request 
within  ten  (10)  days. 

(b)  Agency  allegation  in  response  to 
request.  The  agency's  allegation  in 
response  to  the  exclusive 
representative's  request  must  be  in 
writing  and  must  be  served  in  accord 
with  §  2424.2(g). 

(c)  Unrequested  agency  allegation.  If 
an  agency  provides  an  exclusive 
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Alternative 


representative  with  an  unrequested 
written  allegation  concerning  the  duty 
to  bargain,  then  the  exclusive 
representative  may  either  file  a  petition 
for  review  under  this  part,  or  continue 
to  bargain  and  subsequently  request  in 
writing  a  written  allegation  concerning 
the  duty  to  bargain,  if  necessary. 

§9  2424. 1 2-2424. 1 9    [Reserved] 

Subpart  C — Filing  and  Responding  to  a 
Petition  for  Review;  Conferences 

§  2424.20  Who  may  file  a  petition  for 
review. 

!  A  petition  for  review  may  be  filed  by 
an  exclusive  representative  that  is  a 
party  to  the  negotiations. 

§  2424.21    Time  limits  for  filing  a  petition 
for  review. 

(a)  A  petition  for  review  must  be  filed 
within  fifteen  (15)  days  after  the  date  of 
service  of  either: 

(1)  An  agency's  written  allegation  that 
the  exclusive  representative's  proposal 
is  not  within  the  duty  to  bargain,  or 

(2)  An  agency  head's  disapproval  of  a 
provision. 

(b)  If  the  agency  has  not  served  a 
written  allegation  on  the  exclusive 
representative  within  ten  (10)  days  after 
the  agency's  principal  bargaining 
representative  has  received  a  written 
request  for  such  allegation,  as  provided 
in  §  2424.11(a),  then  the  petition  may  be 
filed  at  any  time. 

§  2424.22  Exclusive  representative's 
petition  for  review;  purpose;  content; 
severance;  service. 

(a)  Purpose.  The  purpose  of  a  petition 
for  review  is  to  initiate  a  negotiability 
proceeding  and  provide  the  agency  with 
notice  that  the  exclusive  representative 
requests  a  decision  from  the  Authority 
that  a  proposal  or  provision  is  within 
the  duty  to  bai:gain  or  not  contrary  to 
law,  respectively.  As  more  fully 
explained  in  paragraph  (b)  of  this 
section,  the  exclusive  representative  is 
required  in  the  petition  for  review  to, 
among  other  things,  inform  the 
Authority  of  the  exact  wording  and 
meaning  of  the  proposal  or  provision  as 
well  as  how  it  is  intended  to  operate, 
explain  technical  or  unusual  terms,  and 
provide  copies  of  materials  that  support 
the  exclusive  representative's  position. 

(b)  Content.  A  petition  for  review 
must  be  filed  on  a  form  provided  by  the 
Authority  for  that  purpose,  or  in  a 
substantially  similar  format.  It  must  be 
dated  and  include  the  following: 

(1)  The  exact  wording  and 
explanation  of  the  meaning  of  the 
proposal  or  provision,  including  an 
explanation  of  special  terms  or  phrases, 
technical  language,  or  other  words  that 


are  not  in  common  usage,  as  well  as 
how  the  proposal  or  provision  is 
intended  to  work; 

(2)  Specific  citation  to  any  law,  rule, 
regulation,  section  of  a  collective 
bargaining  agreement,  or  other  authority 
relied  on  by  the  exclusive  representative 
in  its  argument  or  referenced  in  the 
proposal  or  provision,  and  a  copy  of  any 
such  material  that  is  not  easily  available 
to  the  Authority; 

(3)  A  statement  as  to  whether  the 
proposal  or  provision  is  also  involved  in 
an  unfair  labor  practice  charge  under 
part  2423  of  this  subchapter,  a  grievance 
pursuant  to  the  parties'  negotiated 
grievance  procedure,  or  an  impasse 
procedure  under  part  2470  of  this 
subchapter,  and  whether  any  other 
petition  for  review  has  been  filed 
concerning  a  proposal  or  provision 
arising  from  the  same  bargaining  or  the 
same  agency  head  review; 

(4)  Any  request  for  a  hearing  before 
the  Authority  and  the  reasons 
supporting  such  request;  and 

l5)  A  table  of  contents  and  a  table  of 
legal  authorities  cited,  if  the  petition 
exceeds  25  double-spaced  pages  in 
length. 

(c)  Severance.  The  exclusive 
representative  may,  but  is  not  required 
to,  include  in  the  petition  for  review  a 
statement  as  to  whether  it  requests 
severance  of  a  proposal  or  provision.  If 
severance  is  requested  in  the  petition  for 
review,  then  the  exclusive 
representative  must  support  its  request 
with  an  explanation  of  how  each 
severed  portion  of  the  proposal  or 
provision  may  stand  alone,  and  how 
such  severed  portion  would  operate. 
The  explanation  and  argument  in 
support  of  the  severed  portion(s)  must 
meet  the  same  requirements  for 
information  set  forth  in  paragraph  (b)  of 
this  section. 

(d)  Service.  The  petition  for  review, 
including  all  attachments,  must  be 
served  in  accord  with  §  2424.2(g). 

§  2424.23    Post-petition  conferences; 
conduct  and  record. 

(a)  Timing  of  post-petition  conference. 
On  receipt  of  a  petition  for  review 
involving  a  proposal  or  a  provision,  a 
representative  of  the  FLRA  will,  where 
appropriate,  schedule  a  post-petition 
conference  to  be  conducted  by 
telephone  or  in  person.  All  reasonable 
efforts  will  be  made  to  schedule  and 
conduct  the  conference  within  ten  (10) 
days  after  receipt  of  the  petition  for 
review. 

(b)  Conduct  of  conference.  The  post- 
petition  conference  will  be  conducted 
with  representatives  of  the  exclusive 
representative  and  the  agency,  who 
must  be  prepared  and  authorized  to 


discuss,  clarify  and  resolve  matters 
including  the  following: 

(1)  The  meaning  of  the  proposal  or 
provision  in  dispute; 

(2)  Any  disputed  factual  issue(s); 

(3)  Negotiability  dispute  objections 
and  bargaining  obligation  claims 
regarding  the  proposal  or  provision; 

(4)  Whether  the  proposal  or  provision 
is  also  involved  in  ah  unfair  labor 
practice  charge  under  part  2423  of  this 
subrjiiapter,  in  a  grievance  under  the 
parties'  negotiated  grievance  procedure, 
or  an  impasse  procedure  under  part 
2470  of  this  subchapter;  and 

(5)  Whether  an  extension  of  the  time 
limits  for  filing  the  agency's  statement 
of  p6sition  and  any  subsequent  filings  is 
requested.  The  FLRA  representative 
may,  on  determining  that  it  will 
effectuate  the  purposes  of  the  Federal 
Service  Labor-Management  Relations 
Statute.  5  U.S.C.  7101  et  seq.,  and  this 
part,  extend  such  time  limits. 

(c)  Record  of  the  conference.  At  the 
post-petition  conference,  or  after  it  has 
been  completed,  the  representative  of 
the  FLRA  will  prepare  and  serve  on  the 
parties  a  written  statement  that  includes 
whether  the  parties  agree  on  the 
meaning  of  the  disputed  proposal  or 
provision,  the  resolution  of  any 
disputed  factual  issues,  and  any  other 
appropriate  matters. 

§  2424.24    Agency's  statement  of  position; 
purpose;  time  limits;  content;  severance; 
service. 

(a)  Purpose.  The  purpose  of  an  agency 
statement  of  position  is  to  inform  the 
Authority  and  the  exclusive 
representative  why  a  proposal  or 
provision  is  not  within  the  duty  to 
bargain  or  contrary  to  law,  respectively. 
As  more  fully  explained  in  paragraph  (c) 
of  this  section,  the  agency  i.>  required  in 
the  statement  of  position  to,  among 
other  things,  set  forth  its  understanding 
of  the  proposal  or  provision,  state  any 
disagreement  with  the  facts,  arguments, 
or  meaning  of  the  proposal  or  provision 
set  forth  in  the  exclusive 
representative's  petition  for  review,  and 
supply  all  arguments  and  authorities  in 
support  of  its  position. 

(b)  Time  limit  for  filing.  Unless  the 
time  limit  for  filing  has  been  extended 
pursuant  to  §  2424.23  or  part  2429  of 
this  subchapter,  the  agency  must  file  its 
statement  of  position  within  thirty  (30) 
days  after  the  date  the  head  of  the 
agency  receives  a  copy  of  the  petition 
for  review. 

(c)  Content.  The  agency's  statement  of 
position  must  be  on  a  form  provided  by 
the  Authority  for  that  purpose,  or  in  a 
substantially  similar  format.  It  must  be 
dated  and  must: 

(1)  Withdraw  either: 
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(i)  The  allegation  that  the  duty  to 
bargain  in  good  faith  does  not  extend  to 
the  exclusive  representative's  proposal, 
or 

(ii)  The  disapproval  of  the  provision 
under5U.S.C.  7114(c);  or 

(2)  Set  forth  in  full  the  agency's 
position  on  any  matters  relevant  to  the 
petition  that  it  wishes  the  Authority  to 
consider  in  reaching  its  decision, 
including  a  statement  of  the  arguments 
and  authorities  supporting  any 
bargaining  obligation  or  negotiability 
claims,  any  disagreement  with  claims 
made  by  the  exclusive  representative  in 
the  petition  for  review,  specific  citation 
to  any  law,  rule,  regulation,  section  of 
a  collective  bargaining  agreement,  or 
other  authority  relied  on  by  the  agency, 
and  a  copy  of  any  such  material  that  is 
not  easily  available  to  the  Authority. 
The  statement  of  position  must  also 
include  the  following: 

(i)  If  different  from  the  exclusive 
representative's  position,  an  explanation 
of  the  meaning  the  agency  attributes  to 
the  proposal  or  provision  and  the 
reasons  for  disagreeing  with  the 
exclusive  representative's  explanation 
of  meaning; 

(ii)  If  different  from  the  exclusive 
representative's  position,  an  explanation 
of  how  the  proposal  or  provision  would 
work,  and  the  reasons  for  disagreeing 
with  the  exclusive  representative's 
explanation; 

(3)  A  statement  as  to  whether  the 
proposal  or  provision  is  also  involved  in 
an  unfair  labor  practice  charge  under 
part  2423  of  this  subchapter,  a  grievance 
pursuant  to  the  parties'  negotiated 
grievance  procedure,  or  an  impasse 
procedure  under  part  2470  of  this 
subchapter,  and  whether  any  other 
petition  for  review  has  been  filed 
concerning  a  proposal  or  provision 
arising  from  the  same  bargaining  or  the 
same  agency  head  review; 

(4)  Any  request  for  a  hearing  before 
the  Authority  and  the  reasons 
supporting  such  request;  and 

(5)  A  table  of  contents  and  a  table  of 
legal  authorities  cited,  if  the  statement 
of  position  exceeds  25  double-spaced 
pages  in  length. 

(d)  Severance.  If  the  exclusive 
representative  has  requested  severance 
in  the  petition  for  review,  and  if  the 
agency  opposes  the  exclusive 
representative's  request  for  severance, 
then  the  agency  must  explain  with 
specificity  why  severance  is  not 
appropriate. 

(e)  Service.  A  copy  of  the  agency's 
statement  of  position,  including  all 
attachments,  must  be  served  in  accord 
with  §2424. 2(g). 


§  2424.25    Response  of  the  exclusive 
representative;  purpose;  time  limits; 
content;  severance;  service. 

(a)  Purpose.  The  purpose  of  the 
exclusive  representative's  response  is  to 
inform  the  Authority  and  the  agency 
why,  despite  the  agency's  arguments  in 
its  statement  of  position,  the  proposal  or 
provision  is  within  the  duty  to  bargain 
or  not  contrary  to  law.  respectively,  and 
whether  the  union  disagrees  with  any 
facts  or  arguments  in  the  agency's 
statement  of  position.  As  more  fully 
explained  in  paragraph  (c)  of  this 
section,  the  exclusive  representative  is 
required  in  its  response  to,  among  other 
things,  state  why  the  proposal  or 
provision  does  not  conflict  with  any 
law,  or  why  it  falls  within  an  exception 
to  management  rights,  including 
permissive  subjects  under  5  U.S.C. 
7106(b)(1).  and  procedures  and 
appropriate  arrangements  under  section 
7106(b)  (2)  and  (3).  Another  purpose  of 
the  response  is  to  permit  the  exclusive 
representative  to  request  the  Authority 
to  sever  portions  of  the  proposal  or 
provision  and  to  explain  why  and  how 
it  can  be  done. 

(b)  Time  limit  for  filing.  Unless  the 
time  limit  for  filing  has  been  extended 
pursuant  to  §  2424.23  or  part  2429  of 
this  subchapter,  within  fifteen  (15)  days 
after  the  date  the  exclusive 
representative  receives  a  copy  of  an 
agency's  statement  of  position,  the 
exclusive  representative  must  file  a 
response. 

(c)  Content.  The  response  must  be  on 
a  form  provided  by  the  Authority  for 
that  purpose,  or  in  a  substantially 
similar  format.  With  the  exception  of  a 
request  for  severance  pursuant  to 
paragraph  (d)  of  this  section,  the 
exclusive  representative's  response  is 
specifically  limited  to  the  matters  raised 
in  the  agency's  statement  of  position. 
The  response  must  be  dated  and  must 
include  the  following: 

(1)  Any  disagreement  with  the 
agency's  bargaining  obligation  or 
negotiability  claims.  The  exclusive 
representative  must  state  the  arguments 
and  authorities  supporting  its 
opposition  to  any  agency  argument,  and 
must  include  specific  citation  to  any 
law,  rule,  regulation,  section  of  a 
collective  bargaining  agreement,  or 
other  authority  relied  on  by  the 
exclusive  representative,  and  provide  a 
copy  of  any  such  material  that  is  not 
easily  available  to  the  Authority.  The 
exclusive  representative  is  not  required 
to  repeat  arguments  made  in  the  petition 
for  review.  If  not  included  ir.  the 
petition  for  review,  the  exclusive 
representative  must  state  the  arguments 
and  authorities  supporting  any  assertion 
that  the  proposal  or  provision  does  not 


affect  a  management  right  under  5 
U.S.C.  7106(a),  and  any  assertion  that  an 
exception  to  management  rights  applies, 
including: 

(i)  Whether  and  why  the  proposal  or 
provision  concerns  a  matter  negotiable 
at  the  election  of  the  agency  under  5 
U.S.C.  7106(b)(1); 

(ii)  Whether  and  why  the  proposal  or 
provision  constitutes  a  negotiable 
procedure  as  set  forth  in  5  U.S.C. 
7106(b)(2); 

(iii)  Whether  and  why  the  proposal  or 
provision  constitutes  an  appropriate 
arrangement  as  set  forth  in  5  U.S.C. 
7106(b)(3);  and 

(iv)  Whether  and  why  the  proposal  or 
provision  enforces  an  "applicable  law," 
within  the  meaning  of  5  U.S.C. 
7106(a)(2). 

(2)  Any  allegation  that  agency  rules  or 
regulations  relied  on  in  the  agency's 
statement  of  position  violate  applicable 
law.  rule,  regulation  or  appropriate 
authority  outside  the  agency;  that  the 
rules  or  regulations  were  not  issued  by 
the  agency  or  by  any  primary  national 
subdivision  of  the  agency,  or  otherwise 
are  not  applicable  to  bar  negotiations 
under  5  U.S.C.  7117(a)(3);  or  that  no 
compelling  need  exists  for  the  rules  or 
regulations  to  bar  negotiations. 

(3)  A  table  of  contents  and  a  table  of 
legal  authorities  cited  if  the  response  to 
an  agency  statement  of  position  exceeds 
25  double-spaced  pages  in  length. 

(d)  Severance.  U  not  requested  in  the 
petition  for  review,  or  if  the  exclusive 
representative  wishes  to  modify  the 
request  in  the  petition  for  review,  the 
exclusive  representative  may  request 
severance  in  its  response.  The  exclusive 
representative  must  support  its  request 
with  an  explanation  of  l^ow  the  severed 
portion(s)  of  the  proposal  or  provision 
may  stand  alone,  and  how  such  severed 
portipn(s)  would  operate.  The  exclusive 
representative  also  must  respond  to  any 
agency  arguments  regarding  severance 
made  in,  the  agency's  statement  of 
position.  The  explanation  and  argument 
in  support  of  the  severed  portion(s) 
must  meet  the  same  requirements  for 
specific  information  set  forth  in 
paragraph  (c)  of  this  section. 

(e)  Service.  A  copy  of  the  response  of 
the  exclusive  representative,  including 
all  attachments,  must  be  served  in 
accord  with  §  2424.2(g). 

§  2424.26    Agency's  reply;  purpose;  time 
limits;  content;  service. 

(a)  Purpose.  The  purpose  of  the 
agency's  reply  is  to  inform  the  Authority 
and  the  exclusive  representative 
whether  and  why  it  disagrees  with  any 
facts  or  arguments  made  for  the  first 
time  in  the  exclusive  representative's 
response.  As  more  fully  explained  in 
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paragraph  (c)  of  this  section,  the  Agency 
is  required  in  the  reply  to,  among  other 
things,  provide  the  reasons  why  the 
proposal  or  provision  does  not  fit  within 
any  exceptions  to  management  rights 
that  were  asserted  by  the  exclusive 
representative  in  its  response,  and  to 
explain  why  severance  of  the  proposal 
or  Drovision  is  not  appropriate. 

(d)  Time  limit  for  filing.  Unless  the 
time  limit  for  filing  has  been  extended 
pursuant  to  §  2424.23  or  part  2429  of 
this  subchapter,  within  fifteen  (15)  days 
after  the  date  the  agency  receives  a  copy 
of  the  exclusive  representative's 
response  to  the  agency's  statement  of 
position,  the  agency  may  file  a  reply. 

(c)  Content.  The  reply  must  be  on  a 
form  provided  by  the  Authority  for  that 
purpose,  or  in  a  substantially  similar 
format.  The  agency's  reply  is 
specifically  limited  to  the  matters  raised 
for  the  first  time  in  the  exclusive 
representative's  response.  The  agency's 
reply  must  state  the  arguments  and 
authorities  supporting  its  reply,  cite 
with  specificity  any  law,  rule, 
regulation,  section  of  a  collective 
bargaining  agreement,  or  other  authority 
relied  on,  and  provide  a  copy  of  any 
material  that  is  not  easily  available  to 
the  Authority.  The  agency  is  not 
required  to  repeat  arguments  made  in  its 
statement  of  position.  The  agency's 
reply  must  be  dated  and  must  include 
the  following: 

(1)  Any  disagreement  with  the 
exclusive  representative's  assertion  that 
an  exception  to  management  rights 
applies,  including: 

fi)  Whether  and  why  the  proposal  or 
provision  concerns  a  matter  included  in 
section  7106(b)(1)  of  the  Federal  Service 
Labor-Management  Relations  Statute; 

(ii)  Whether  and  why  the  proposal  or 
provision  does  not  constitute  a 
negotiable  procedure  as  set  forth  in 
section  7106(b)(2)  of  the  Federal  Service 
Labor-Management  Relations  Statute; 

(iii)  Whether  and  why  the  proposal  or 
provision  does  not  constitute  an 
appropriate  arrangement  as  set  forth  in 
section  7106(b)(3)  of  the  Federal  Service 
Labor-Management  Relations  Statute; 

(iv)  Whether  and  why  the  proposal  or 
provision  does  not  enforce  an 
"applicable  law,"  within  the  meaning  of 
section  7106(a)(2)  of  the  Federal  Service 
Labor-Management  Relations  Statute; 

(2)  Any  arguments  in  reply  to  an 
exclusive  representative's  allegation  in 
its  response  that  agency  rules  or 
regulations  relied  on  in  the  agency's 
statement  of  position  violate  applicable 
law,  rule,  regulation  or  appropriate 
authority  outside  the  agency;  that  the 
rules  or  regulations  were  not  issued  by 
the  agency  or  by  any  primary  national 
subdivision  of  the  agency,  or  otherwise 


are  not  applicable  to  bar  negotiations 
under  5  U.S.C.  7117(a)(3):  or  that  no 
compelling  need  exists  for  the  rules  or 
regulations  to  bar  negotiations;  and 

(3)  A  table  of  contents  and  a  table  of 
legal  authorities  cited,  if  the  agency's 
reply  to  an  exclusive  representative's 
response  exceeds  25  double-spaced 
pages  in  length. 

(d)  Severance.  If  the  exclusive 
representative  requests  severance  for  the 
first  time  in  its  response,  or  if  the 
request  for  severance  in  an  exclusive 
representative's  response  differs  from 
the  request  in  its  petition  for  review, 
and  if  the  agency  opposes  the  exclusive 
representative's  request  for  severance, 
then  the  agency  must  explain  with 
specificity  why  severance  is  not 
appropriate. 

(e)  Service.  A  copy  of  the  agency's 
reply,  including  all  attachments,  must 
be  ser\'ed  in  accord  with  §  2424.2(g). 

§  2424.27    Additional  submissions  to  the 
Authority. 

The  Authority  will  not  consider  any 
submission  filed  by  any  party  other  than 
those  authorized  under  this  part, 
provided  however  that  the  Authority 
may,  in  its  discretion,  grant  permission 
to  file  an  additional  submission  based 
on  a  written  request  showing 
extraordinary  circumstances  by  any 
party.  The  additional  submission  must 
be  filed  either  with  the  written  request 
or  no  later  than  five  (5)  days  after 
receipt  of  the  Authority's  order  granting 
the  request.  Any  opposition  to  the 
additional  submission  must  be  filed 
within  fifteen  (15)  days  after  the  date  of 
the  receipt  of  the  additional  submission. 
All  documents  filed  under  this  section 
must  be  served  in  accord  with 
§  2424.2(g). 

§  2424.28-2424.29    [Reserved] 

Subpart  D— Processing  a  Petition  for 
Review 

§  2424.30    Procedure  through  which  the 
petition  for  review  will  be  resolved. 

(a)  Exclusive  representative  has  filed 
related  unfair  labor  practice  charge  or 
grievance  alleging  an  unfair  labor 
practice.  Except  for  proposals  or 
provisions  that  are  the  subject  of  an 
agency's  compelling  need  claim  under  5 
U.S.C.  7117(a)(2),  where  an  exclusive 
representative  files  an  unfair  labor 
practice  charge  pursuant  to  part  2423  of 
this  subchapter  or  a  grievance  alleging 
an  unfair  labor  practice  under  the 
parties'  negotiated  grievance  procedure, 
and  the  charge  or  grievance  concerns 
issues  directly  related  to  the  petition  for 
review  filed  pursuant  to  this  part,  the 
Authority  will  dismiss  the  petition  for 
review.  The  dismissal  will  be  without 


prejudice  to  the  right  of  the  exclusive 
representative  to  refile  the  petition  for 
review  after  the  unfair  labor  practice 
charge  or  grievance  has  been  resolved 
administratively,  including  resolution 
pursuant  to  an  arbitration  award  that 
has  become  final  and  binding.  No  later 
than  thirty  (30)  days  after  the  date  on 
which  the  unfair  labor  practice  charge 
or  grievance  is  resolved 
administratively,  the  exclusive 
representative  may  refile  the  petition  for 
review,  and  the  Authority  will 
determine  whether  resolution  of  the 
petition  is  still  required. 

{h).Exclusive  representative  has  not 
'filed  related  unfair  labor  practice  charge 
or  grievance  alleging  an  unfair  labor 
practice.  Where  an  exclusive 
representative  files  only  a  petition  for 
review  under  this  part,  the  petition  will 
be  processed  as  follows: 

(1)  No  bargaining  obligation  dispute 
exists.  Where  there  is  no  bargaining 
obligation  dispute,  the  Authority  will 
resolve  the  petition  for  review  under  the 
procedures  of  this  part. 

(2)  A  bargaining  obligation  dispute 
exists.  Where  a  bargaining  obligation 
dispute  exists  in  addition  to  the 
negotiability  dispute,  the  Authority  will 
inform  the  exclusive  representative  of 
any  opportunity  to  file  an  unfair  labor 
practice  charge  pursuant  to  part  2423  of 
this  subchapter  or  a  grievance  under  the 
parties'  negotiated  grievance  procedure 
and,  where  the  exclusive  representative 
pursues  either  of  these  courses,  proceed 
in  accord  with  paragraph  (a)  of  this 
section.  If  the  exclusive  representative 
does  not  file  an  unfair  labor  practice 
charge  or  grievance,  the  Authority  will 
proceed  to  resolve  all  disputes 
necessary  for  disposition  of  the  petition 
unless,  in  its  discretion,  the  Authority 
determines  that  resolving  all  disputes  is 
not  appropriate  because,  for  example, 
resolution  of  the  bargaining  obligation 
dispute  under  this  part  would  unduly 
delay  resolution  of  the  negotiability 
dispate,  or  the  procedures  in  another, 
available  administrative  forum  are  better 
suited  to  resolve  the  bargaining 
obligation  dispute. 

§  2424.31     Resolution  o(  disputed  issues  of 
material  fact;  hearings. 

.    When  necessar>'  to  resolve  disputed 
issues  of  material  fact  in  a  negotiability 
or  bargaining  obligation  dispute,  or 
when  it  would  otherwise  aid  in  decision 
making,  the  Authority,  or  its  designated 
representative,  may,  as  appropriate: 

(a)  Direct  the  parties  to  provide 
specific  documentary  evidence; 

(b)  Direct  the  parties  to  provide 
answiers  to  specific  factual  questions; 
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(c)  Refer  the  matter  to  a  hearing 
pursuant  to  5  U.S.C.  7117(b)(3)  and/or 
(c)(5);  or 

(d)  Take  any  other  appropriate  action. 

§2424.32    Parties'  responsibilities;  failure 
to  raise,  support,  and/or  respond  to 
arguments;  faHure  to  participate  in 
conferences  and/or  respond  to  Authority 
orders. 

(a)  Responsibilities  of  the  exclusive 
representative.  The  exclusive 
representative  has  the  burden  of  raising 
and  supporting  arguments  that  the 
proposal  or  provision  is  within  the  duty 
to  bargain,  within  the  duty  to  bargain  at 
the  agency's  election,  or  not  contrary  to 
law,  respectively,  and,  where 
applicable,  why  severance  is 
appropriate. 

(b)  Responsibilities  of  the  agency.  The 
agency  has  the  burden  of  raising  and 
supporting  arguments  that  the  proposal 
or  provision  is  outside  the  duty  to 
bargain  or  contrary  to  law,  resp)ectively, 
and,  where  applicable,  why  severance  is 
not  appropriate. 

(c)  Failure  to  raise,  support,  and 
respond  to  arguments.  (1)  Failure  to 
raise  and  support  an  argument  will, 
where  appropriate,  be  deemed  a  waiver 
of  such  argument.  Absent  good  cause: 

(i)  Arguments  that  could  have  been 
but  were  not  raised  by  an  exclusive 
representative  in  the  petition  for  review, 
or  made  in  its  response  to  the  agency's 
statement  of  position,  may  not  be  made 
in  this  or  any  other  proceeding;  and 

(ii)  Argimients  that  could  have  been 
but  were  not  raised  by  an  agency  in  the 
statement  of  position,  or  made  in  its 
reply  to  the  exclusive  representative's 
response,  may  not  be  raised  in  this  or 
any  other  proceeding. 

(2)  Failure  to  respond  to  an  argument 
or  assertion  raised  by  the  other  party 
will,  where  appropriate,  be  deemed  a 
concession  to  such  argument  or 
assertion. 

(d)  Failure  to  participate  in 
conferences:  failure  to  respond  to 
Authority  orders.  Where  a  party  fails  to 
participate  in  a  post-petition  conference 
pursuant  to  §  2424.23,  a  direction  or 
proceeding  under  §  2424.31,  or 
otherwise  fails  to  provide  timely  or 
responsive  information  pursuant  to  an 
Authority  order,  including  an  Authority 
procedural  order  directing  the 
correction  of  technical  deficiencies  in 
filing,  the  Authority  may,  in  addition  to 
those  actions  set  forth  in  paragraph  (c) 
of  this  section,  take  any  other  action 
that,  in  the  Authority's  discretion,  is 
deemed  appropriate,  including 
dismissal  of  the  petition  for  review, 
with  or  without  prejudice  to  the 
exclusive  representative's  refiling  of  the 
petition  for  review,  and  granting  the 


petition  for  review  and  directing 
bargaining  and/or  rescission  of  an 
agency  head  disapproval  under  5  U.S.C. 
7114(c),  with  or  without  conditions. 

§2424.33—2424.39    [Reserved] 
Subpart  E— Decision  and  Order 

§  2424.40    Authority  decision  and  order. 

(a)  Issuance.  Subject  to  the 
requirements  of  this  part,  the  Authority 
will  expedite  proceedings  under  this 
part  to  the  extent  practicable  and  will 
issue  to  the  exclusive  representative  and 
to  the  agency  a  written  decision, 
explaining  the  specific  reasons  for  the 
decision,  at  the  earliest  practicable  date. 
The  decision  will  include  an  order,  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  but,  with  the  exception  of 
an  order  to  bargain,  such  order  will  not 
include  remedies  that  could  be  obtained 
in  an  unfair  labor  practice  proceeding 
under  5  U.S.C.  7118(a)(7). 

(b)  Cases  involving  proposals.  If  the 
Authority  finds  that  the  duty  to  bargain 
extends  to  the  proposal,  or  any 
severable  part  of  the  proposal,  then  the 
Authority  will  order  the  agency  to 
bargain  on  request  concerning  the 
proposal.  If  the  Authority  finds  that  the 
duty  to  bargain  does  not  extend  to  the 
proposal,  then  the  Authority  will 
dismiss  the  petition  for  review.  If  the 
Authority  finds  that  the  proposal  is 
bargainable  only  at  the  election  of  the 
agency,  then  the  Authority  will  so  state. 
If  the  Authority  resolves  a  negotiability 
dispute  by  finding  that  a  proposal  is 
within  the  duty  to  bargain,  but  there  are 
unresolved  bargaining  obligation 
dispute  claims,  then  the  Authority  will 
order  the  agency  to  bargain  on  request 
in  the  event  its  bargaining  obligation 
claims  are  resolved  in  a  manner  that 
requires  bargaining. 

fc)  Cases  involving  provisions.  If  the 
Authority  finds  that  a  provision,  or  any 
severable  part  thereof,  is  not  contrary  to 
law,  rule  or  regulation,  or  is  bargainable 
at  the  election  of  the  agency,  the 
Authority  will  direct  the  agency  to 
rescind  its  disapproval  of  such 
provision  in  whole  or  in  part  as 
appropriate.  If  the  Authority  finds  that 
a  provision  is  contrary  to  law,  rule,  or 
regulation,  the  Authority  will  dismiss 
the  petition  for  review  as  to  that 
provision. 

§  2424.41     CompliarKe. 

The  exclusive  representative  may 
report  to  the  appropriate  Regional 
Director  an  agency's  failure  to  comply 
with  an  order,  issued  in  accordance 
with  §  2424.40,  that  the  agency  must 
upon  request  (or  as  otherwise  agreed  to 
by  the  parties)  bargain  concerning  the 
proposal  or  that  the  agency  must  rescind 


its  disapproval  of  a  provision.  The 
exclusive  representative  must  report 
such  failure  within  a  reasonable  period 
of  time  following  expiration  of  the  60- 
day  period  under  5  U.S.C.  7123(a), 
which  begins  on  the  date  of  issuance  of 
the  Authority  order.  If,  on  referral  from 
the  Regional  Director,  the  Authority 
finds  such  a  failure  to  comply  with  its 
order,  the  Authority  will  lake  whatever 
action  it  deems  necessary  to  secure 
compliance  with  its  order,  including 
enforcement  under  5  U.S.C.  7123(b). 

§§2424.42—2424.49    [Reserved] 

Subpart  F— Criteria  for  Determining 
Compelling  Need  for  Agency  Rules 
and  Regulations 

§  2424.50    Illustrative  criteria. 

A  compelling  need  exists  for  an 
agency  rule  or  regulation  concerning 
any  condition  of  employment  when  the 
agency  demonstrates  that  the  rule  or 
regulation  meets  one  or  more  of  the 
following  illustrative  criteria: 

(a)  The  rule  or  regulation  is  essential, 
as  distinguished  from  helpful  or 
desirable,  to  the  accomplishment  of  the 
mission  or  the  execution  of  functions  of 
the  agency  or  primary  national 
subdivision  in  a  manner  that  is 
consistent  with  the  requirements  of  an 
effective  and  efficient  government. 

(b)  The  rule  or  regulation  is  necessary 
to  ensure  the  maintenance  of  basic  merit 
principles. 

(c)  The  rule  or  regulation  implements 
a  mandate  to  the  agency  or  primary 
national  subdivision  under  law  or  other 
outside  authority,  which 
implementation  is  essentially 
nondiscretionary  in  nature. 

§§2424.51'~2424.59    [Reserved] 

Dated:  November  25,  1998. 

SoUy  Thomas, 

Executive  Director,  Federal  Labor  Relations 
Authority. 

|FR  Doc.  98-31970  Filed  12-1-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  98-SW-41-AD;  Amendnoent 
39-10921;  AD  98-24-35] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS-350B,  B1,  B2,  BA,  C, 
D,  D1,  and  AS  355E,  F,  F1,  F2.  and  N 
Helicopters 

agency:  Federal  AviaUon 
Administration,  DOT. 
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ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
AS-350B.  Bl,  B2,  BA,  C.  D,  Dl.  and  AS 
355E,  F,  Fl,  F2,  and  N  helicopters.  This 
action  requires  measuring  the  tail  rotor 
pitch  change  control  rod  (control  rod) 
outboard  spherical  bearing  for  radial 
and  axial  play.  If  the  play  exceeds 
0.008-inch,  replacing  the  control  rod 
with  an  airworthy  control  rod  is 
required.  This  amendment  is  prompted 
by  one  accident  and  one  incident. 
Investigations  revealed  a  broken  control 
rod  on  the  helicopter  involved  in  the 
accident  and  a  severely  worn  control 
rod  on  the  helicopter  involved  in  the 
incident.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  outboeird  spherical  bearing  ball  from 
its  outer  race,  rubbing  of  the  body  of  the 
control  rod  against  the  tail  rotor  blade 
pitch  horn  clevis,  failure  of  the  control 
rod,  and  loss  of  control  of  the 
helicopter. 
DATES:  Effective  December  17,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-41- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  was  prompted  by  an 
accident,  which  occurred  in  November 
1996,  and  an  incident,  which  occurred 
in  August  1997,  involving  Model  AS- 
350B2  helicopters  offshore  over  the  Gulf 
of  Mexico.  The  DGAC,  although  notified 
by  the  FAA  of  both  the  accident  and 
incident,  has  not  issued  an  AD  on  this 
subject.  There  were  two  other 
unconfirmed  incidents  cited  by  the 
National  Transportation  Safety  Board 
(based  on  manufacturer's  reports) 
involving  the  same  control  rod,  part 
number  (P/N)  350A33-2145-01. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  The  FAA  has  determined 


that  AD  action  is  necessary  for  products 
of  this  type  design  certified  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS-350B,  Bl,  B2,  BA,  C,  D,  Dl, 
and  AS  355E,  F,  Fl,  F2,  and  N 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  separation  of 
the  outboard  spherical  bearing  ball  from 
its  outer  race,  rubbing  of  the  body  of  the 
control  rod  against  the  tail  rotor  blade 
pitch  horn  clevis,  failure  of  the  control 
rod,  and  loss  of  control  of  the 
helicopter.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  measuring  the  control  rod 
outboard  spherical  bearing  radial  and 
axial  play  is  required  within  50  hours 
time-in-service,  and  this  AD  must  be 
issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Cost  Impact 

The  FAA  estimates  that  507 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $2,376  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,235,052 
to  perform  the  measurement  and  to 
replace  both  control  rods  on  each 
helicopter  in  the  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that . 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  ha.ve  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  p'aced  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


S  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9S-24-35    Eurocoptar  France: 

Amendment  39-10921.  Docket  No.  96- 
SW-41-AD. 

Applicability:  Eurocopter  France  Model 
AS-350B,  Bl,  82.  BA,  C,  D,  Dl,  and  AS  355E, 
F,  Fl,  F2,  and  N  helicopters,  witli  tail  rotor 
pitch  change  control  roid  (control  rod),  part 
number  (P/N)  350A33-2145-01,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e^ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  50  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously, 
and  thereafter  at  intervals  not  to  exceed  50 
hours  TIS. 

To  prevent  separation  of  the  outboard 
spherical  bearing  ball  bom  its  outer  race, 
rubbing  of  the  body  of  the  control  rod  against 
the  tail  rotor  blade  pitch  horn  clevis,  failure 
of  the  control  rod,  and  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Using  a  dial  indicator,  measure  the  axial 
and  radial  play  of  the  outboard  spherical 
bearing  on  the  control  rod.  If  the  play 
exceeds  0.008-inch,  replace  the  control  rod 
with  an  airworthy  control  rod. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Standards  Staff,  Rotoraraft 
Directorate,  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Ins(>ector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
December  17, 1998. 

Issued  in  Fort  Worth,  Texas,  on  November 
19, 1998. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  98-31858  Filed  12-1-98;  8:45  am] 
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Df  PARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doeket  No.  M-CE-1 1 1  -AO;  Awwidment 
39-10823;  AO  98-24-14] 

RiN2120-nAA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  340A  and 
41 4A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  im 
commests. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-24-14,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Cessna  Aircraft  Corapuiy 
(Cessna)  Models  340A  and  414A 
airplanes  tkat  could  be  equipped  with 
any  WYE  tube,  part  number  (P/N) 
9910299-25  or  P/N  9910299-26,  in  the 
engine  exhaust  system.  This  AD 
requires  rwnoving  from  service  any  P/N 
9910299-25  or  P/N  9910299-26  engine 
exhaust  system  WYE  tube.  The  AD 
resulted  from  reports  of  five  instances 
where  the  engine  exhaust  components 
in  the  WYE  tube  were  manufactured 
without  welds  on  critical  parts  that  are 
installed  adjacent  to  the  firewall.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  exhaust 
leaks  caused  by  nonwelded  exhaust 
system  components,  which  could  result 
in  aluminum  fuel  lines  bursting  with 
consequent  fuel  spillage,  an  airplane 
fire,  and/or  an  explosion. 

DATES:  Effective  December  21, 1998.  to 
all  persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  98-24-14,  issued  November 
13,  1998,  which  contained  the 
requirements  of  this  amendment. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  26,  1999. 
AOONESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  98-CE-lll- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Niissouri  64106. 

InfcHmation  related  to  this  AD  may^ 
examined  at  the  FAA,  Central  Region. 
Office  of  the  Regioiul  Counsel,  Room 
1558.  801  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

FOR  FURTHER  INFOfNIATION  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engines. 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas, 
67209.  telephone:  (316)  946-4143; 
facsimile:  (316)  946-4407. 
SUPPLMMNTARY  INFORMATION: 

DMCuanoH 

On  November  13, 1998.  the  FAA 
issued  priority  letter  AD  98-24-14, 
which  applies  to  certain  Cessna  Models 
340A  and  414A  airplanes  that  are 
equipped  with  any  WYE  tube,  part 
number  (P/N)  9910299-25  or  P/N 
9910209-26,  in  the  engine  exhaust 
system.  Tliis  AD  requires  removing  from 
service  any  P/N  9910299-25  or  P/N 
991020S-26  engine  exhaust  system 
WYE  tube. 

These  P/N  9910299-25  or  P/N 
9910299-26  WYE  tubes  may  be  replaced 
with  any  of  the  following: 
—Pin  9910299-8  (for  the  P/N  9910299- 

25)  or  P/N  9910299-9  (for  the  P/N 

9910299-26)  WYE  tubes;  or 
— any  o^er  FAA-^proved  engine 

exhaust  system  WYE  tube  that  is  not 

P/N  9910299-25  or  P/N  9910299-26. 

The  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7)  may  check 
the  maintenance  records  to  determine 
whether  any  WYE  tube,  P/N  9910299- 
25  or  P/N  9910299-26,  has  been 
installed  in  the  engine  exhaust  system 
between  May  8,  1998,  and  December  21. 
1998.  If  one  of  these  WYE  tubes  is  not 
installed,  the  AD  does  not  apply  and  the 
owner/operator  must  make  an  entry  into 
the  aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations 
(14  CFR  43.9). 

The  FAA's  Determination 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  certain  Cessna  Models  340A 
and  41 4A  airplanes  of  the  same  type 
design  that  are  equipped  with  any  WYE 
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I  in  the  Rules 
>n  or  before 


CONTACT:  Mr. 
>ace  Engines, 
tification 
,  Room  100, 
ichita,  Kansas, 
^6-4143; 


P/N  9910299- 
Dr  the  P/N 


tube.  P/N  9910299-25  or  P/N  9910299- 
26,  in  the  engine  exhaust  system,  the 
FAA  issued  AD  98-24-14  by  priority 
letter  in  order  to  detect  and  correct 
exhaust  leaks  caused  by  nonwelded 
exhaust  system  components.  This 
condition  could  result  in  aluminiun  fuel 
lines  bursting  with  consequent  fuel 
spillage,  an  airplane  fire,  and/or  an 
explosion. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  13,  1998,  to 
all  known  U.S.  operators  of  certain 
Cessna  Models  340A  and  414A 
airplanes  that  could  be  equipped  with 
any  WYE  tube,  P/N  9910299-25  or  P/N 
9910299-26,  in  the  engine  exhaust 
system.  These  conditions  still  exist,  and 
the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-lll-AD."  The 
postcard  will  be  date  stamped  and 
retvirned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  detertnined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g},  40113.  44701. 


§39.13    [AmendMl] 

2.*Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-24-14    Cessna  Aircraft  Company: 

Amendment  39-10923;  Docket  No.  98- 
CE-lll-AD. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  are  equipped  with  any 
WYE  tube,  part  number  (P/N)  9910299-25  or 
P/N  9910299-26,  in  the  engine  exhaust 
system: 


Mode* 

Serial  numt>ers 

340A  

414A  

215ttirough  1817. 
1  through  1212. 

Note  1:  This  AD  allows  the  aircraft  owner 
or  pilot  to  check  the  maintenance  records  to 
determine  whether  any  WYE  tube,  P/N 
9910299-25  or  P/N  9910299-26,  has  been 
installed  in  the  engine  exhaust  system 
between  May  8, 1998.  and  December  21. 1998 
(the«ffective  date  of  this  AD).  See  paragraph 
(c)  of  this  AD  for  authorization. 

Note  2:  Cessna  is  considering  issuing 
service  information  pertaining  to  this  subject 
This  AD  takes  precedence  over  any  existing 
or  future  service  information  on  this  subject 

Note  3:  This  AD  applies  to  each  airplane 
iderjtified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this«\D;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  exhaust  leaks  caused 
by  nonwelded  exhaust  system  com[K>nents, 
which  could  result  in  aluminum  fuel  lines 
bursting  with  consequent  fuel  spillage,  an 
airplane  fire,  and/or  an  explosion, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  remove  from  service  any  P/ 
N  9910299-25  or  P/N  9910299-26  engine 
exhaust  system  WYE  tube. 

These  P/N  9910299-25  or  P/N  9910299-26 
WYE  tubes  may  be  replaced  with  any  of  the 
following  in  accordance  with  the  instructions 
in  the  applicable  maintenance  manual  or 
other  applicable  FAA-approved  document; 

(1)  P/N  9910299-8  (for  the  P/N  9910299- 

25)  or  P/N  9910299-9  (for  the  P/N  9910299- 

26)  WYE  tubes;  or  (2)  Any  other  FAA- 
approved  engine  exhaust  system  WYE  tube 
that  is  not  P/N  9910299-25  or  P/N  9910299- 
26. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install,  on  any  affected  airplane. 
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any  P/N  9910299-25  or  P/N  9910299-26 
engine  exhaust  system  WYE  tube. 
.    (c)  The  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7)  may  check  the 
maintenance  records  to  determine  whether 
any  WYE  tube,  P/N  9910299-25  or  P/N 
9910299-26.  has  been  installed  in  the  engine 
exhaust  system  betv^reen  May  8,  1998,  and 
December  21,  1998  (the  effective  date  of  this 
AD).  If  one  of  these  WYE  tubes  is  not 
installed,  the  AD  does  not  apply  and  the 
owner/operator  must  make  an  entry  into  the 
aircraft  records  showing  compliance  with 
this  AD  in  accordance  with  section  43.9  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.9). 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Rm.  100.  Mid-Continent  Airport, 
Wichita,  Kansas,  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

No»e  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Wichita  AGO. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558.  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

(f)  This  amendment  becomes  effective  on 
December  21,  1998,  except  those  persons  to 
whom  it  was  made  immediately  effective  by 
priority  letter  AD  98-24-14,  issued 
November  13, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Kansas  City,  Missouri,  on 
November  24,  1998. 

Midiael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-32045  Filed  12-1-98,  8:45  am) 

NLUNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-334-AD;  Amendment 
39-10929;  AD  98-24-61] 

BIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MO-1 1  Series 
Airplanes  Equipped  with  Certain 
Collins  LRA-900  Radio  Altimeters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  cm  amendment 


adopting  airworthiness  directive  (AD) 
T98-24-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  McDonnell  Douglas  Model  MI>- 
11  series  airplanes  by  individual 
telegrams.  This  AD  requires  a  revision 
to  the  Airplane  Flight  Manual  to 
prohibit  autopilot  coupled  autoland 
operations  in  certain  conditions;  or,  for 
certain  airplanes,  replacement  of  certain 
Collins  LRA-900  radio  altimeters  with 
Collins  LRA-700  radio  altimeters.  This 
action  is  prompted  by  a  report  that  a 
fault  in  certain  Collins  LRA-900  radio 
altimeters  could  result  in  an  incorrect 
and  unbounded  output  of  radio  altitude 
to  other  airplane  systems.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  undetected  anomalous  radio 
altitude  signal  that  is  passed  along  to 
the  flare  control  law  of  the  flight  control 
computer,  which  could  cause  the 
airplane  to  flare  too  high  or  too  low 
during  landing,  and  consequently  result 
in  a  hard  landing. 

DATES:  Effective  December  7,  1998,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T98-24-51,  issued 
November  19,  1998,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
334-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
ANM-130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5347;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
November  19,  1998,  the  FAA  issued 
telegraphic  AD  T98-24-51,  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
equipped  with  certain  Collins  LRA-900 
radio  altimeters.  That  action  was 
prompted  by  a  report  from  Rockwell 
Collins  that  a  fault  in  certain  Collins 
LRA-900  radio  altimeters  has  been 


identified,  which  could  result  in  an 
incorrect  and  unbounded  output  of 
radio  altitude  to  other  airplane  systems. 

The  fail-operational  autoland 
installation  on  McDonnell  Douglas 
Model  MD-11  series  airplanes  utilizes  a 
dual-dual  architecture  that  relies  on  the 
self-monitoring  capability  of  the  Collins 
LRA-900  radio  altimeters.  Any 
undetected  anomalous  radio  altitude 
signal  that  is  passed  along  to  the  flare 
control  law  of  the  flight  control 
computer  (FCC)  could  cause  the 
initiation  of  the  flare  mode  at  an  altitude 
that  is  either  loo  high  or  too  low  for  safe 
landing  during  autoland  operations. 

This  fault  does  not  affect  airplanes 
equipped  with  either  an  autoland 
system  architecture  that  utilizes  triplex 
radio  altimeter  sensors  or  a  dual  fail- 
passive  autoland  architecture.  The 
triplex  radio  altimeter  sensors  are  able 
to  "vote  out"  the  undetected  radio 
altimeter  anomaly.  The  dual  fail-passive 
autoland  architecture  compares  both 
radio  altimeters  and  passively 
disconnects  when  the  signals  do  not 
match  (i.e.,  radio  altimeter  miscompare). 

In  light  of  these  findings,  the  FAA  has 
determined  that  the  reported  anomaly  is 
limited  to  airplanes  with  fail- 
operational  autoland  systems  with  a 
dual-dual  fail-operational  radio 
altimeter  architecture. 

An  undetected  anomalous  radio 
altitude  signal  that  is  passed  along  to 
the  flare  control  law  of  the  FCC,  if  not 
corrected,  could  cause  the  airplane  to 
flare  too  high  or  too  low  during  landing, 
and  consequently  result  in  a  hard 
landing. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T98-24-51 
to  require  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit 
autopilot  coupled  autoland  operations 
in  certain  conditions;  or,  for  certain 
airplanes,  replacement  of  certain  Collins 
LRA-900  radio  altimeters  with  Collins 
LRA-700  radio  altimeters. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  November  19,  1998, 
to  all  known  U.S.  owners  and  operators 
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of  certain  McDonnell  Douglas  Model 
MD-11  series  airplanes  equipped  with 
certain  Collins  LRA-900  radio 
altimeters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
pnsceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-334-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-24-51     McDonnell  Douglas:  Amendment 
39-10929,  Docket  98-NM-334-AD. 

Applicability:  Model  MD-l  1  series 
airplanes,  equipped  with  certain  Collins 
LRA-900  radio  altimeters,  having  part 
number  822-0334-002,  822-0334-020,  or 
822-0334-220;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  detect  and 
correct  an  undetected  anomalous  radio 
altitude  signal  that  is  passed  along  to  the 
flare  control  law  of  the  flight  control 
computer,  which  could  cause  the  airplane  to 
flare  too  high  or  too  low  during  landing,  and 
consequently  result  in  a  hard  landing, 
accomplish  the  following: 

(a)  Within  24  hours  after  the  effective  date 
of  this  AD,  accomplish  either  paragraph  (a)(1) 
or  (a)(2)  of  this  AD: 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual  to 
include  the  following  statement: 

"Autopilot  coupled  autoland  operations 
below  100  feet  above  ground  level  (AGL)  are 
prohibited." 


(2)  For  airplanes  on  which  the  LRA-700 
radio  altimeter  installation  has  been 
approved  in  accordance  with  Type  Certificate 
or  Supplemental  Type  Certificate  procedures: 
Replifce  both  Collins  LRA-900  radio 
altimeters  having  part  number  822-0334- 
002.  822-0334-020,  or  822-0334-220,  with 
Collins  LRA-700  radio  altimeters  having  part 
number  622-4542-221. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  Collins 
LRA-900  radio  altimeter,  having  part  number 
822-0334-002.  822-0334-020,  or  822-0334- 
220. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtaiiied  ft-om  the  Los  Angeles  ACO. 

(d)  Sjjecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the'Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
December  7,  1998,  to  all  p)ersons  except  those 
persons  to  whom  it  was  made  inmiediately 
effective  by  telegraphic  AD  T98-24-51, 
issued  on  November  19,  1998,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on 
November  25,  1998 
Darrell  M.  Pederson, . 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-32100  Filed  12-1-98;  8:45  am] 

BILLING  CODE  4910-1)-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-AWP-12] 

Revocation  of  Class  D  and  Class  E 
Airspace,  Crows  Landing,  CA; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 

SUMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
revokes  the  Class  D  and  Class  E  airspace 
areas  below  1200  feet  above  ground 
level  (AGL)  associated  with  Crows 
Landing,  CA  and  changes  the  name  from 
Crow«  Landing  NALF  to  NASA  Crows 
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Landing  in  the  legal  description  of  the 
remaining  controlled  airspace  as 
published  in  the  direct  final  rule.  The 
correction  amends  the  latitude  of  the 
Class  E  airspace  area  (E5)  from  1200  feet 
and  above,  which  was  pubUshed 
incorrectly  in  the  direct  final  rule; 
request  for  comments.  The  correct 
latitude  is  a/oaS'OO". 
DATES:  The  direct  final  rule  published  in 
63  FR  45394  is  effective  at  0901  UTC, 
December  3, 1998.  This  correction  is 
effective  on  December  3, 1998. 
FOR  FURTHER  tNFORMATtON  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520.10, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261;  telephone:  (310)  725- 
6613. 

SUPPLEMENTARY  INFORMATION:  On  August 
26,  1998,  the  FAA  published  in  the 
Federal  Roister  a  direct  final  rule; 
request  for  comments  which  revoked 
the  Class  D  and  Class  E  airspace  areas 
below  1200  feet  AGL  associated  with 
Crows  Landing  Airport.  CA.  (FR 
Document  98-22749,  63  FR  45394, 
Airspace  Docket  No.  98-AWP-12).  An 
error  was  subsequently  discovered  in 
the  publication  of  the  docket.  The 
latitude  of  the  Class  E5  airspace  area 
was  incorrectly  stated  in  the  direct  final 
rule;  request  for  comments.  This  error 
was  typographical  only  and  the  FAA 
did  not  intend  to  revise  the  dimensions 
of  the  existing  Class  E5  airspace  area. 
After  review  of  all  available  information 
related  to  the  subject  present  above,  the 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  adoption  of 
the  rule.  The  FAA  has  determined  that 
this  correction  will  not  change  the 
meaning  of  the  action  nor  add  any 
additional  burden  on  the  public  beyond 
that  already  published.  This  action 
corrects  the  error  and  confirms  the 
effective  date  of  the  direct  final  rule. 

The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  3, 1998.  No  adverse 
comments  were  received,  therefore  this 
document  confirms  that  this  direct  final 
rule  will  become  effective  on  that  date. 

Correction 

In  rule  FR  Doc.  98-22749  published 
in  the  Federal  Register  on  August  26, 


1998,  63  FR  45394.  make  the  following 
correction  to  the  airspace  description; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAE5    NASA  Crows  Landing,  CA 

[ReviMd] 

NASA  Crows  Landing  CA 

(Ut.  3r24'29"N.  long.  121''06'34"W) 
That  airspace  extending  upward  from 
1,200  feet  above  the  surfece  bounded  on  the 
north  by  lat.  37°38'0O"N,  on  the  east  by  the 
west  edge  of  V-109,  on  the  southwest  by  the 
northeast  edge  of  V-107  and  on  the  west  by 
long.  121'31'04"W. 

Issued  in  Los  Angeles,  California  on 
November  19, 1998. 

Leonard  A.  Mobley, 

Acting  Manger,  Air  Traffic  Division,  Western 
Pacific  Region. 

[FR  Doc.  98-32132  Filed  12-1-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Alrspeca  Docket  No.  98-ACE-42] 

Amendment  to  Class  E  Airspace; 
Wellington,  KS 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  dociunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Wellington, 
KS. 

DATES:  The  direct  final  rule  published  at 
63  FR  51808  is  effective  on  0901  UTC, 
January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  29, 1998  (63  FR 
51808).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
pubUc  conunent.  This  direct  final  rule 
advised  the  pubUc  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  conunent  period,  the 


regulation  would  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  November 
17.  1998. 
Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-32137  Filed  12-1-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-^ 

Amendment  to  Class  E  Airspace; 
Trenton,  MO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  doctunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Trenton,  MO. 
DATES:  The  direct  final  rule  published  at 
63  FR  51807  is  effective  on  0901  UTC, 
January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  29.  1998  (63  FR 
51807).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  November 
17,  1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-32136  Filed  12-1-98;  8:45  am] 
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DEPARTMENl 
Federal  Aviati 
14CFRPart7 

[Airspace  Doekt 

Amendment  t( 
Wichita  Mid-C 

AGENCY:  Feder 
Administratioi 

ACTION:  Direct 
effective  date. 

SUMMARY:  This 
effective  date  c 
revises  Class  E 

DATES:  The  dir 
63  FR  51814  is 
January  28,  19' 

FOR  FURTHER  \t 
Kathy  Randolp 
Airspace  Bran( 
Aviation  Adm: 
Street,  Kansas 
telephone:  (81i 

SUPPLEMENTAR 
published  this 
request  for  cor 
Register  on  Se 
51814).  The  FJ 
rulemaking  pn 
controversial  r 
believes  that  tl 
public  commei 
advised  the  pu 
comments  war 
unless  a  writte 
written  notice 
an  adverse  con 
within  the  con 
regulation  woi 
January  28,  19' 
were  received, 
confirms  that  t 
become  effecti 

Issued  in  Kan; 
1998. 
Christopher  R.  I 

Acting  Manager, 

Region. 

[FR  Doc.  98-321 
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Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  98-ACE-36] 

Amendment  to  Class  E  Airspace; 
Wichita  Mid-Continent  Airport,  KS 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Wichita,  KS. 

DATES:  The  direct  final  rule  published  at 
63  FR  51814  is  effective  on  0901  UTC. 
January  28,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  29,  1998  (63  FR 
51814).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  November  6, 
1998. 
Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  98-32135  Filed  12-1-98;  8:45  am] 
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Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29403;  Amdt.  No.  1903] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  LJ.S. 


Government  Printing  Office, 

Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Ser\'ice, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25083  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  ^nd  the  National  Flight  Data 
Center  (FLXZl/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

Tha  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FLXVP  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
-FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 
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The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  the  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  27, 
1998. 

Richard  O.  Gardon, 

Acting  Director.  Flight  Standards  Service. 

Adc^tion  of  the  Amenckment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25,  97.27,  97.29,  97.31,  97.33. 
97.35    [Amended] 

By  amending  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25  LOC,  LOC/DME,  LDA, 
LDA/DME.  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME,  MLSRNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV/ 
SIAPs;  and  §  97.35  COPTER  SL\Ps, 
identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  date 


11/10/98 
11/12/98 

11/12/98 
11/12/98 
11/12/98 
11/13/98 

11/16/98 

11/16/98 
11/17/98  , 

11/17/98  . 

11/17/98  . 
11/17/98  . 
11/18/98. 
11/18/98  . 
11/19/98  . 
11/20/98  . 
11/20/98  . 
11/20/98. 

1 1/20/98  . 

1 1/20/98  . 

11/20/98  . 

11/20/98. 

1 1/20/98  . 
1 1/23/98  . 
11/23/98. 


State 


AL 
IN 

IN 
IN 
TN 
MN 

PA 

SC 
NC 

NC 

NC 

NC 

Ml 

NC 

UT 

FL 

SC 

SC 

SC 

SC 

SC 

SC 

Wl 

MN 

TX 


City 


DOTHAN  

SHELBYVILLE 

SHELBYVILLE 
SHELBYVtLLE 
SHELBYVILLE 
ST.  PAUL 


PITTSBURGH 


PELION  

ASHEVILLE 


Airport 


DOTHAN  

BOMAR  FIELD-SHELBYVILLE  MUNI 

BOMAR  FIELD-SHELBYVILLE  MUNI 
BOMAR  FIELD-SHELBYVILLE  MUNI 
BOMAR  FIELD-SHELBYVILLE  MUNI 
LAKE  ELMO  


FDC  No. 


PHTSBURGH  INTL 


PELION  CORPORATE  .. 
ASHEVILLE  REGIONAL 


ASHEVILLE  ASHEVILLE  REGIONAL 


ASHEVILLE  

ASHEVILLE  

TRAVERSE  CITY 

ASHEVILLE  

SALT  LAKE  CITY 

CRESTVIEW 

ORANGEBURG  ... 
ORANGEBURG  ... 


ROCK  HILL 
ROCK  HILL 
ROCK  HILL 
ROCK  HILL 


RHINELANDER 

WINONA  

HOUSTON  


ASHEVILLE  REGIONAL 
ASHEVILLE  REGIONAL 

CHERRY  CAPITAL  

ASHEVILLE  REGIONAL 
SALT  LAKE  CITY  INTL  .. 

BOBSIKES  

ORANGEBURG  MUNI  ... 
ORANGEBURG  MUNI  ... 


ROCK    HILL/YORK   COUNTY/BRYANT 

FIELD. 
ROCK    HILL^ORK    COUNTY/BRYANT 

FIELD. 
ROCK    HILL/YORK    COUNTY/BRYANT 

FIELD. 
ROCK    HILLA'ORK    COUNTY/BRYANT 

FIELD. 

RHfNELANDER-ONIEDA  COUNTY  

WINONA  MUNI-MAX  CONRAD  FIELD 
GEORGE  BUSH  INTERCONTINENTAL 

AIRPORT/HOUSTON. 


8/7974 
8/8022 

8/8023 
8/8024 
8/8025 
8/8036 

8/8065 

8/8064 
8/8101 

8/8103 

8/8104 
8/8105 
8/8120 
8/8121 
8/8140 
8/8161 
8/8159 
8/8160 

8/8172 

8/8173 

8/8174 

8/8176 

8/8178 
8/8209 
8/8201 


SIAP 


18. 


ILS  RWY  32,  AMDT  7D... 
VOR/DME      RNAV      RWY 

AMDT  3... 
VOR/DME  RWY  18,  AMDT  4... 
VOR  RWY  18,  AMDT  5... 
VOR  RWY  36.  AMDT  15... 
NDB  OR   GPS   RWY  3,   AMDT 

3A... 
VOR/DME    OR    GPS    RWY    14, 

AMDT  1... 
VOR  OR  GPS-A.  AMDT  2... 
NDB  OR  GPS  RWY  16,  AMDT 

15... 
NDB  OR  GPS  RWY  34,  AMDT 

18... 
ILS  RWY  34,  AMDT  23A... 
ILS  RWY  16,  AMDT  3... 
ILS  RWY  28,  AMDT  12A... 
RADAR-1,  AMDT5... 
ILS  RWY  35,  AMDT  1... 
VOR  OR  GPS-A.  AMDT  11... 
VOR  RWY  5,  AMDT  4A... 
NDB  OR  GPS  RWY  5,  ORIG- 

A... 
GPS  RWY  2,  ORIG-A... 

VOR  OR  GPS-A,  AMDT  9A... 

GPS  RWY  20.  ORIG-A... 

NDB  RWY  2,  ORIG-B 

ILS  RWY  9,  AMDT  6A... 
GPS  RWY  29.  AMDT  1... 
ILS  RWY  14L,  AMDT  11... 


FDC  date 

11/23/98 

T> 

11/23/98 

T> 

11/23/98 

T> 

11/23/98 

T> 
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.40113.40120, 
14CFR 


97.31,  97.33. 

DR.  VOR/DME, 
7DME  or 
:/DME.  LDA, 
E;  §97.27 
LS,  ILS/DME. 
VILSRNAV; 
7.33  RNAV/ 
:r  SIAPs. 


IDT  7D... 

"W      RWY      18. 


GPS    RWY    14, 

.  AMDT  2... 
=IWY  16,  AMDT 

^WY  34,  AMDT 


FDC  date 


11/23/98 
11/23/98 
11/23/98 
11/23/98 


State 


TX 
TX 
TX 

TX 


City 


HOUSTON 
HOUSTON 
HOUSTON 
HOUSTON 


Airport 


BEORGE  BUSH  INTERCONTINENTAL 

AIRPORT/HOUSTON. 
GEORGE  BUSH  INTERCONTINENTAL 

AIRPORT/HOUSTON. 
GEORGE  BUSH  INTERCONTINENTAL 

AIRPORT/HOUSTON. 
GEORGE  BUSH  INTERCONTINENTAL 

AIRPORT/HOUSTON. 


FDC  No. 


8/8204 
8/8207 
8/8211 
8/8212 


SIAP 


VOR/DME     RWY     14L,     AMDT 

15B... 
GPS  RWY  14L.  ORIG-A... 

VOR/DME  OR  GPS  RWY  32R, 

AMDT  13B... 
ILS  RWY  32R.  AMDT  10... 


[FR  Doc.  98-32131  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  4»10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29402;  Amdt  No.  1902] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGaK^Y:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  newf 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
system,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125), 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 


publisjiers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identincation  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Sub)ects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  Novsmber  27, 
1998. 

Rkhard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Aniendaient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  histrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AUTHORITY:  49  U.S.C.  106(g),  40103, 
40113.  40120,  44701;  and  14  CFR  11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H*7.23,  W7.25,  97.27, 97.29,  97.31,  »7.3a, 
07.36    [Anwnded] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
OT  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
S  97.27  NDB,  NDB/DME;  §  97.29  JLS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPS; 
§97.33  RNAV  SIAPS;  and  §97.35 
COPTER  SLAPs,  identified  as  follows: 

•  •  •  Effective  31  December,  1998 

CMiltbtid  CA.  McClellan-Palomar,  ILS  RWY 

24,  Amdt  8 
Fairfield,  lA,  Fairfield  Muni,  VOR/DME 

RNAV  RWY  36,  Amdt  IC,  CANCELLED 
Kansas  City.  MO,  Kansas  City  IntI,  LOC  BC 

RWY  27,  Amdt  12,  CANCELLED 
New  York.  NY,  LaGuardia,  VORyOME  OR 

GPS-H,  Amdt  2 
Rock  Hill,  SC,  Rock  Hill/York  County/ 

BryantField,  LOC  RWY  2,  Orig-B. 

CANCELLED 
Rock  Hill,  SC,  Rock  Hill/York  County/ 

BryantField,  ILS  RWY  2,  Orig 

*  •  •  Effective  28  January,  1999 

Brewton.  AL,  Brewton  Muni,  GPS  RWY  6, 

Orig 
Chino,  CA,  Chine,  ILS  RWY  26R,  /^dt  5 


Fortuna,  CA,  Rohnerville.  VOR  RWY  11, 

Amdt  3 
Fortuna,  CA,  Rohnerville,  GPS  RWY  11,  Orig 
Fortuna.  CA.  Rohnerville,  GPS  RWY  29,  Orig 
Tracy,  CA,  Tracy  Muni,  VOR  OR  GPS-A. 

Amdt  5 
Tracy,  CA,  Tracy  Muni,  NDB  RWY  25,  Orig 
Tracy,  CA,  Tracy  Muni,  NDB  RWY  12,  Orig 
Tracy.  CA,  Tracy  Muni,  GPS  RWY  25,  Orig 
Tracy,  CA.  Tracy  Muni,  GPS  RWY  30,  Orig 
Craig.  CO,  Craig-Moffat,  GPS  RWY  7,  Orig 
Craig,  CO,  Craig-Moffat,  GPS  RWY  25,  Orig 
Titusville,  FL,  Space  Coast  Regional,  GPS 

RWY  9,  Orig 
Valparaiso,  IN,  Porter  County  Muni,  NDB 

RWY  27.  Amdt  6 
Valparaiso,  IN,  Porter  County  Muni,  VOR/ 

DME  RNAV  RWY  9,  Amdt  3 
Valparaiso,  IN,  Porter  County  Muni,  GPS 

RWY  9,  Orig 
Valparaiso,  DM,  Porter  County  Muni,  GPS 

RWY  27,  Orig 
Baltimore,  MD,  Martin  State,  NDB  OR  GPS 

RWY  15,  Amdt  8 
Grand  Rapids,  MN,  Grand  Rapids/Itasca  Co- 
Gordon  Newstrom  Fid.  VOR/DME  OR  GPS 

RWY  16,  Orig,  CANCELLED 
Grand  Rapids,  MN,  Grand  Rapids/Itasca  Co- 
Gordon  Newstrom  Fid,  VOR  OR  GPS  RWY 

34,  Amdt  10 
Grand  Rapids,  MN,  Grand  Rapids/Itasca  Co- 
Gordon  Newstrom  Fid,  NDB  RWY  34, 

Amdt  7 
Grand  Rapids,  MN,  Grand  Rapids/Itasca  Co- 
Gordon  Newstrom  Fid,  ILS  RWY  34,  Amdt 

1 
Grand  Rapids,  MN,  Grand  Rapids/Itasca  Co- 
Gordon  Newstrom  Fid,  GPS  RWY  16,  Orig 
Granite  Falls,  MN,  Granite  Falls  Muni,  VOR/ 

DME  RWY  34,  Orig 
Granite  Falls,  MN,  Granite  Falls  Muni,  GPS 

RWY  34,  Orig 
Longville,  MN,  Longville  Muni,  NDB  RWY 

31,OriG 
Moorhead,  MN,  Moorfaead  Muni,  VOR-A, 

Orig 
Onr.  MN.  Orr  Regional,  NDB  RWY  13,  Amdt 

8 
Orr,  MN,  Orr  Regional,  GPS  RWY  13,  Orig 
Owatonna,  MN,  Owatonna  Muni,  VOR  OR 

GPS  RWY  12.  Amdt  10 
Owatonna,  MN,  Owatonna  Muni,  VOR/DME 

RWY  30.  Amdt  4 
Two  Harbors,  MN,  Richard  B.  Helgeson,  NDB 

RWY  24,  Amdt  1 
Two  Harbors,  MN,  Richard  B.  Helgeson,  GPS 

RWY  24,  Orig 
Ft.  Leonard  Wood,  MO,  VOR  OR  GPS  RWY 

14.  Orig,  CANCELLED 
Ft.  Leonard  Wood,  MO,  VOR  OR  GPS  RWY 

32,  Orig,  CANCELLED 
Ft.  Leonard  Wood,  MO.  LOC,  RWY  14,  Amdt 

1,  CANCELLED 
Ft.  Leonard  Wood,  MO,  NDB  RWY  32,  Orig, 

CANCELLED 
Teterboro,  N),  Teterboro,  FMS/ILS  RWY  6. 

Orig 
Teterboro,  N),  Teterboro,  ILS,  RWY  6,  Amdt 

29 
Teterboro,  N),  Teterboro.  COPTER  ILS  RWY 

6,  Amdt  1 
Dimkirk,  NY,  Chautauqua  County/Dunkirk, 

VOR  RWY  6,  Amdt  2 
Dunkirk,  NY,  Chautauqua  County /Dunkirk, 

VOR  RWY  24.  Amdt  7 
Dunkirk,  NY,  Chautauqua  County/Dunkirk, 

GPS  RWY  6.  Orig 


Ehmkirk,  NY,  Chautauqua  County/Dunkirk, 

GPS  RWY  24,  Orig 
Dunkirk,  NY,  Chautauqua  County/Dunkirk, 

GPS  RWY  33,  Orig 
Manteo.  NC,  Dare  County  Regional.  NDB 

RWY  5.  Amdt  5 
Manteo,  NC,  Dare  County  Regional,  NDB 

RWY  17.  Amdt  5 
Manteo.  NC,  Dare  County  Regional,  GPS 

RWY  5.  Orig 
Manteo,  NC,  Dare  County  Regional,  GPS 

RWY  17,  Orig 
Manteo,  NC,  Dare  County  Regional,  GPS 

RWY  23,  Orig 
Rutherfordton,  NC,  Rutherford  Co-Marchman 

Field,  LOC  RWY  1,  Amdt  1 
Rutherfordton,  NC,  Rutherford  Co-Marchman 

Field,  NDB  RWY  1,  Amdt  5 
Rutherfordton,  NC,  Rutherford  Co-Marchman 

Field,  GPS  RWY  1,  Amdt  1 
Aberdeen,  SD,  Aberdeen  Regional,  VOR/DME 

OR  GPS  RWY  13.  Amdt  12 
Aberdeen,  SD,  Aberdeen  Regional,  VOR  OR 

GPS  RWY  31,  Amdt  20 
Aberdeen,  SD,  Aberdeen  Regional,  LOC/DME 

BCRWY  13,  Amdt  10 
Aberdeen,  SD.  Aberdeen  Regional.  NDB  RWY 

31,  Amdt  10 
Aberdeen,  SD,  Aberdeen  Regional,  ILS  RWY 

31,  Amdt  13 
Aberdeen,  SD,  Aberdeen  Regional,  GPS  RWY 

35,  Orig 
Nashville,  TN,  Nashville  International,  VOR/ 

DME  OR  GPS  RWY  13,  Amdt  13 
Baytown,  TX,  Baytown,  NDB  RWY  14,  Orig- 

A,  CANCELLED 
Baytown.  TX,  Baytown.  NDB  RWY  32,  Orig- 

A,  CANCELLED 
(FR  Doc.  98-32130  Filed  12-1-98;  8:45  am) 
BILUNO  COOK  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Cer^n  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  C'Appllance  Labeling  Rule") 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  by 
pubhshing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
refrigerators,  re&igerator-fireezers,  and 
freezers.  The  Commission  also 
annoimces  that  the  ranges  of 
comparability  for  central  air 
conditioners  and  heat  pumps,  which 
were  pubUshed  on  September  16, 1996 
(61  FR  48620),  will  remain  in  effect 
imtil  further  notice.  Finally,  the 
Commission  is  amending  the  portions  of 
Appendices  H  (Cooling  Performance 
and  Cost  for  Central  Air  Conditioners) 
and  I  (Heating  Performance  and  Cost  for 
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Central  Air  Conditioners)  to  Part  305 
that  contain  cost  calculation  formulas. 
These  amendments  change  the  figures 
in  the  formulas  to  reflect  the  current 
Representative  Average  Unit  Cost  of 
Electricity  that  was  pubUshed  on 
December  8, 1997  (62  FR  64574).  by  the 
Department  of  Energy  ("DOE"). 
EFFECTIVE  DATE:  March  2.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  The 
Appliance  LabeUng  Rule  ("Rule")  was 
issued  by  the  Commission  in  1979  (44 
FR  66466  (Nov.  19, 1979))  in  response 
to  a  directive  in  the  Energy  PoUcy  and 
Conservation  Act  of  1975. *  The  Rule 
covers  eight  categories  of  major 
household  appliances:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters  (this  category  includes  storage- 
type  water  heaters,  instantaneous  water 
heaters,  and  heat  pump  water  heaters), 
room  air  conditioners,  furnaces  (this 
category  includes  boilers),  and  central 
air  conditioners  (this  category  includes 
heat  pumps).  The  Rule  also  covers  pool 
heaters  (59  FR  49556  (Sept.  28, 1994)), 
and  contains  requirements  that  pertain 
to  fluorescent  lamp  ballasts  (54  FR 
28031  Ouly  5, 1989)),  certain  plumbing 
products  (58  FR  54955  (Oct.  25,  1993)), 
and  certain  Ughting  products  (59  FR 
25176  (May  13, 1994)). 

The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  consiunption  or 
efficiency  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  "EnergyGuide"  label 
and  in  catalogs.  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pxmips  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry  directory  showing  the  cost 
information  for  their  products.  The  Rule 
requires  that  manufacturers  include,  on 
labels  and  fact  sheets,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
requires  that  manufacturers  also 


>  42  U.S.C  6294.  The  statute  also  requires  DOE 
to  develop  test  procedures  that  measure  how  much 
energy  the  appliances  use,  and  to  determine  the 
representative  average  cost  a  consumer  pays  for  the 
different  types  of  energy  available. 


include,  on  labels  for  some  products,  a 
secondary  energy  usage  disclosure  in 
the  form  of  an  estimated  annual 
operating  cost  on  a  specified  DOE 
national  average  cost  for  the  fuel  the 
appliance  uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  (by  specified 
dates  for  each  product  type  ^)  the 
estimated  annual  energy  consumption 
or  energy  efficiency  ratings  for  the 
appUances  derived  from  tests  performed 
pursuant  to  the  DOE  test  procedures. 
Because  msmufacturers  regularly  add 
new  models  to  their  lines,  improve 
existing  models,  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  Under  Section 
305.10  of  the  Rule,  to  keep  the  required 
information  on  labels  consistent  with 
these  changes,  the  Commission 
pubUshes  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%.  Otherwise, 
the  Commission  publishes  a  statement 
that  the  prior  ranges  remain  in  effect  for 
the  next  year. 

New  Ranges  of  Comparability  for 
Refrigerators,  Refrigerator-Freezers, 
and  Freezers 

The  Commission  has  analyzed  annual 
submissions  of  data  for  refrigerators, 
refrigerator-freezers,  and  freezers.  The 
submissions  have  resulted  in  new 
ranges  of  comparabiUty  figiures  for  these 
products.  In  compiling  these  ranges  of 
comparabiUty,  the  Commission  did  not 
include  the  estimated  annual  energy 
consumption  of  models  with  energy 
consumption  in  excess  of  DOE's  current 
energy  conservation  standards  for  this 
category,  which  became  effective  on 
January  1, 1993  (16  CFR  430.32(a) 
(1995)).  After  that  date,  became  illegal  to 
distribute  in  commerce  products  that 
exceed  those  standards.  Because  the 
standards  have  been  in  place  for  almost 
six  years,  the  number  of  legally 
produced,  but  nonconforming,  products 
still  in  the  marketplace  is  likely  to  be 
small.  Therefore,  it  is  not  appropriate  to 
include  those  products  in  the  ranges. 
The  new  ranges  will  supersede  the 
current  ranges  for  refiigerators, 
refrigerator-freezers,  and  freezers,  which 
were  pubUshed  on  November  13, 1995 
(60  FR  56945). 


'Reports  for  refrigerators,  refrigerator-freezers, 
and  freezers  are  due  August  1.  Reports  for  ceiitra, 
air  conditioners  and  heat  pumps  are  due  July  1. 


Changes  Applicable  to  Disclosures  for 
Central  Air  Conditioners  and  Heat 
Pumps 

The  1995  data  submission  for  central 
air  conditioners  and  heat  pumps  has 
been  completed,  and  the  Commission 
has  determined  that  the  upper  and 
lower  limits  of  the  ranges  of 
comparability  for  these  products,  which 
were  pubUshed  on  September  16,  1996 
(61  FR  48620),  have  not  changed  by 
more  than  15%.  Therefore,  the 
Commission  is  announcing  that  those 
ranges  will  remain  in  effect  until  further 
notioe. 

Th'e  Commission  is  amending  in  this 
Notice,  however,  the  cost  calculation 
formulas  appearing  in  the  Appendices 
(H  and  I)  to  Part  305  that  contain,  for 
central  air  conditioners  and  heat  pumps, 
heating  and  cooling  performance  costs 
and  the  ranges  of  comparability.  These 
formulas  must  be  provided  on  fact 
sheets  and  in  directories  so  consumers 
can  calculate  their  own  costs  of 
operation  for  the  central  air  conditioners 
and  heat  pumps  that  they  are 
considering  purchasing.  This 
amendment  changes  the  figures  in  the 
formulas  to  reflect  the  current 
Representative  Average  Unit  Cost  of 
Electricity — 8.42  cents  per  kilo  watt- 
hour — that  was  published  on  December 
8, 1997,  by  IX)E  (62  FR  64574)  and  by 
the  Commissioner  on  December  29, 
1997  (62  FR  67560). 

Amendments 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendices  Al 
through  A8,  Bl  through  B3,  H,  and  I  of 
its  Appliance  Labeling  Rule  by 
pubUshing  the  following  ranges  of 
comparability  for  use  in  the  labeling  and 
catalog  sales  of  refrigerators, 
refrigerator-freezers,  and  freezers  and 
the  following  amendments  to  the  cost 
calculation  formulas  that  manufacturers 
of  central  air  conditioners  and  heat 
piunps  must  include  on  fact  sheets  and 
in  di/ectories,  beginning  March  2,  1999. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appUances,  LabeUng, 
Reporting  and  recordkeeping 
requirements. 

Accordmgly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  Al  to  Part  305  is  revised 
to  read  as  follows: 
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Appendix  A1  to  Part  305— Refrig- 
erators With  Automatic  De- 
frost 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volunne  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  con- 
sumption (kWh/ 

yr) 

Low 

High 

Less  than  2.5  

327 
301 
370 
419 
419 
391 

(*) 
588 
438 

327 

2.5  to  4.4 

398 

4.5  to  6.4 

434 

6.5  to  8.4 

419 

8.5  to  10.4 

467 

10.5  to  12.4 

454 

12.5  to  14.4 

(*) 
588 

14.5  to  16.4  

16.5  and  over 

668 

•No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  effective 
January  1,  1993. 

3.  Appendix  A2  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  A2  to  Part  305— Refrig- 
erators and  Refrigerator- 
Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  con- 
sumption (kWh/ 

yr.) 

Low 

High 

Less  than  2.5  

256 
301 
268 
378 

343 
435 
(*) 
(*) 
438 
(•) 
(*) 
(•) 
(*) 
(*) 
(•) 

307 

2.5  to  4.4  

358 

4.5  to  6.4  

377 

6.5  to  8.4  

405 

8.5  to  10.4 

430 

10.5  to  12.4 

435 

12.5  to  14.4  

(*) 

(•) 

438 

14.5  to  16.4  

16.5  to  18.4 

18.5  to  20.4  

(*) 

20.5  to  22.4  

22.5  to  24.4 

n 
n 
(*) 
(*) 

24.5  to  26.4  

26.5  to  28.4  

28.5  and  over 

•No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  effective 
January  1,  1993. 

4.  Appendix  A3  to  Part  305  is  revised 
to  read  as  follows: 


APPENDIX  A3  TO  Part  305— Refrig- 
erator-Freezers With  Partial 
Automatic  Defrost 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cut>ic  feet 

Range  of  esti- 
mated annual 
energy  corv- 
sumption  9kWh/ 

yr.) 

Low 

High 

Less  than  10.5 

376 
454 
(*) 
(•) 
(*) 
(•) 
(*) 
(•) 
(*) 
(*) 
(*) 

510 

10.5  to  12.4 

538 

12.5  to  14.4 

(*) 
(*) 
(•) 
(*) 
(•) 
(*) 
(•) 
(*) 
(*) 

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4  

22.5  to  24.4  

24.5  to  26.4 

26.5  to  28.4  

28.5  and  over 

•No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  effective 
January  1 ,  1 993. 

5.  Appendix  A4  to  Part  305  is  revised 
to  read  as  follows: 

APPENDIX  A4  TO  Part  305— Refrig- 
erator-Freezers With  Automatic 
Defrost  With  Top-Mounted 
Freezer  Without  Through-the- 
DooR  Ice  Service 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  corv 
sumption  (kWh/ 

yr.) 

Low 

High 

Less  ttian  1 0.5  

427 
449 
496 
437 
518 
526 
559 
598 
609 
(*) 
(*) 

525 

10.5  to  12.4 

568 

12.5  to  14.4 

624 

14.5  to  16.4  

666 
697 

16.5  to  18.4 

18.5  to  20.4 

741 

20.5  to  22.4 

767 

22.5  to  24.4 

800 

24.5  to  26.4  

825 

26.5  to  28.4 

(*) 
(*) 

28.5  and  over 

'No  data  sutxnitted  for  units  meeting  Fed- 
eral Energy  Consen/ation  Standards  effective 
January  1,  1993. 

6.  Appendix  AS  to  Part  305  is  revised 
to  read  as  follows: 


APPENDIX  A5  TO  Part  305— Refrig- 
erator-Freezers  With  Automatic 
Defrost  With  Side-Mounted 
Freezer  Without  Through-the- 
DooR  Ice  Service 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  corv 
sumption  (kWh/ 

yr.) 

Low 

High 

Less  than  10.5  

452 

480 

(♦) 

{*) 

(•) 

710 

685 

720 

776 

(*) 
911 

525 

10.5  to  12.4 

480 

12.5  to  14.4 

(*) 

(*) 

(*) 

783 

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

825 

22.5  to  24.4 

848 

24.5  to  26.4  

875 

26.5  to  28.4  

(*) 
950 

28.5  and  over 

•No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservatkjn  Standards  effective 
January  1 ,  1 993. 

7.  Appendix  A6  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  A6  to  Part  305— Refrig- 
erator-Freezers With  Automatic 
Defrost  With  Bottom-Mounted 
Freezer  Without  Through-the- 
DooR  Ice  Service 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  corv 
sumption  (kWh/ 

yr.) 

.  Low 

High 

Less  than  10.5  

463 

(•) 

(*) 

666 

706 

593 

524 

(•) 

(•) 

(•) 

(*) 

463 

10.5  to  12.4  

-  (*) 

(*) 

666 

12.5  to  14.4  

14.5  to  16.4 

16.5  to  18.4 

709 

18.5  to  20.4  

757 

20.5  to  22.4  

789 

22.5  to  24.4  

(*) 
(*) 
(•) 
(*) 

24.5  to  26.4  

26.5  to  28.4  

28.5  and  over 

•No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  effective 
January  1 ,  1 993. 

8.  Appendix  A7  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  A 
erator-F 
Defrost 
Freezer 
Ice  Servi 


[ 


Manufacturer' 

refrigerated 

cut)ic 


Less  than  10.! 
10.5  to  12.4  .. 
12.5  to  14.4  .. 
14.5  to  16.4  .. 
16.5  to  18.4  .. 
18.5  to  20.4  .. 
20.5  to  22.4  .. 
22.5  to  24.4  .. 
24.5  to  26.4  .. 
26.5  to  28.4  .. 
28.5  and  over 

*No  data  si 
eral  Energy  C 
January  1 ,  1 91 

9.  Append 
to  read  as  fo! 

APPENDIX  fi 
ERATOR-F 

Defrost 

Freezer 

Ice  Serv 

( 


Manufacturer 

refrigerated 

cubic 


Less  than  1 0.1 
10.5  to  12.4  .. 
12.5  to  14.4  .. 
14.5  to  16.4  .. 
16.5  to  18.4  .. 
18.5  to  20.4  .. 
20.5  to  22.4  .. 
22.5  to  24.4  .. 
24.5  to  26.4  .. 
26.5  to  28.4  .. 
28.5  and  over 

*No  data  s 
eral  Energy  C 
January  1,  19! 

10.  Appec 
to  read  as  fo 
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05— RefriG- 
H  Automatic 
de-Mounted 
hrough-the- 


Low 

High 

452 

525 

480 

480 

(*) 

(*) 

{*) 

(*) 

(*) 

(*) 

710 

783 

6R5 

825 

720 

848 

776 

875 

(*) 

(*) 

911 

950 

meeting  Fed- 
dards  effective 


)5  is  revised 

)5— Refrig- 
I  Automatic 
m-mounted 
rough-the- 


ow 

High 

463 

463 

(•) 

^  {*) 

(•) 

(*) 

666 

666 

706 

709 

593 

757 

524 

789 

(*) 

(*) 

(*) 

(*) 

(•) 

(*) 

(*) 

(*) 

meetino  Fed- 
lards  enective 


5  is  revised 


APPENDIX  A7  TO  Part  305— Refrig- 
erator-Freezers With  Automatic 
Defrost  With  Top-Mounted 
Freezer  With  Through-the-Door 
Ice  Service 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 


Less  than  10.5 

10.5  to  12.4 

12.5  to  14.4 

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

22.5  to  24.4  

24.5  to  26.4 

26.5  to  28.4 

28.5  and  over  .. 


Range  of  esti- 
mated annual 
energy  con- 
sumption (kWh/ 


Low 


High 


(*) 

(*) 

(*) 

(*) 

(*) 

(*) 

(*) 

(•) 

(*) 

(*) 

(*) 

(*) 

840 

840 

(*) 

(*) 

905 

905 

(*) 

(*) 

(•) 

(•) 

'  *  No  data  submitted  for  units  meeting  Fed- 
erEtl  Energy  Conservation  Standards  enective 
January  1,  1993. 


9.  Appendix  A8  to  Part  305  is  revised 
tipt  read  as  follows: 

APPENDIX  A8  TO  Part  305— Refrig- 
erator-Freezers With  Automatic 
Defrost  With  Side-Mounted 
Freezer  With  Through-the-Door 
Ice  Service 

(Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 


Less  than  10.5 

10.5  to  12.4 

12.5  to  14.4 

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 

28.5  and  over  .. 


Range  of  esti- 
mated annual 
energy  con- 
sumption (kWh/ 

yr.) 


Low         High 


(*) 

(♦) 

(*) 

(*) 

(•) 

734 

934 

714 

967 

685 

1000 

760 

1042 

735 

1080 

765 

1144 

*No  data  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  enective 
January  1, 1993. 


10.  Appendix  Bl  to  Part  305  is  revised 
tjo  read  as  follows: 


APPENDIX  Bl  TO  Part  305— Upright 
Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 


Less  than  5.5 

5.5  to  7.4 

7.5  to  9.4 

9.5  to  11.4 

11.5  to  13.4  ... 
13.5  to  15.4  ... 
15.5  to  17.4  ... 
17.5  to  19.4  ... 
19.5  to  21 .4  ... 
21 .5  to  23.4  ... 
23.5  to  25.4  ... 
25.5  to  27.4  ... 
27.5  to  29.4  ... 
29.5  and  over 


Range  of  esti- 
mated annual 

energy  con- 
sumption (kWh/ 

yr) 

Low 

High 

250 

349 

(•) 

(•) 

373 

416 

448 

456 

468 

474 

509 

534 

562 

565 

(•) 

(•) 

615 

627 

(•) 

(•) 

(•) 

(•) 

(•) 

(•) 

(•) 

(•) 

685 

685 

(*)  No  date  submitted  for  units  meeting  Fed- 
eral Energy  Conservation  Standards  enective 
January  1,  1993. 

11.  Appendix  B2  To  Fart  305  is 
revised  to  read  as  follows: 

Appendix  B2  to  Part  305— Upright 
Freezers  With  Automatic  Defrost 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 

Range  of  esti- 
mated annual 
energy  corv 
sumption  (kWW 
hr.) 

Low 

High 

Less  than  5.5  

504 
(*) 
(*) 
(*) 

n 

728 
784 
876 
800 

{*) 
(•) 
(*) 
(•) 
687 

516 

5.5  to  7.4 

(*) 

7.5  to  9.4  

(*) 

9.5  to  11.4 

(*) 

11.5  to  13.4  

(*) 

13.5  to  15.4  

774 

15.5  to  17.4  

821 

17.5  to  19.4  

878 

19.5  to  21 .4 

896 

21 .5  to  23.4 

(*) 

23.5  to  25.4  

(*) 

25.5  to  27.4  

(*) 

27.5  to  29.4  

(*) 

29.5  and  over 

687 

*No  data  submitted  for  units  meetino  Fed- 
eral Energy  Conservation  Standards  effective 
January  1,  1993. 

12.  Appendix  B3  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  83  to  Part  305 — Chest 
Freezers  and  All  Other  Freezers 

[Range  Information] 


Manufacturer's  rated  total 

refrigerated  volume  in 

cubic  feet 


Less  than  5.5  . 

5.5  to  7.4 

7.5  to  9.4  

9.5  to  11.4 

11.5  to  13.4  .... 
13.5  to  15.4  .... 
15.5  to  17.4  .... 
17.5  to  19.4  ... 
19.5  to  21 .4  ... 
21.5  to  23.4  ... 
23.5  to  15.4  ... 
25.5  to  27.4  ... 
27.5  to  29.4  ... 
29.5  and  over 


■Range  of  esti- 

mated annual 

energy 

con- 

sumption 
(kWh.yr.) 

Low 

High 

212 

260 

291 

293 

322 

322 

347 

349 

391 

399 

434 

441 

(*) 

(*) 

493 

493 

529 

529 

552 

588 

620 

629 

(•) 

(•) 

(•) 

(•) 

(*) 

(•) 

*No  data  submitted  for  units  meeting  Fed- 
eral Er>ergy  Conservation  Standards  enective 
January  1,  1993. 

Appendix  H — [Amended] 

13.  In  section  2  of  Appendix  H  or  Part 
305,  the  text  and  formulas  are  amended 
by  removing  the  figure  "8.31<" 
wherever  it  appears  and  by  adding,  in 
its  place,  the  figure  "8.42t"-  In  addition, 
the  text  and  formulas  are  amended  by 
removing  the  figvu«  "12A7t"  wherever 
it  appears  and  by  adding,  in  its  place, 
the  figure  "112.64«". 

Appendix  I — [Amended] 

14.  In  section  2  of  Appendix  I  of  Part 
305,  the  text  and  formulas  aie  amended 
by  removing  the  figure  "8.31(" 
wherever  it  appears  and  by  adding,  in 
its  place,  the  figiu«  "8.42t".  In  addition, 
the  text  and  formulas  are  amended  by 
removing  the  figure  "12.47t"  wherever 
it  appears  and  by  adding,  in  its  place, 
the  figure  "12.64*". 

By  direction  of  the  Conunission. 
Donald  S.  Oark, 
Secretary. 
[FROoc.  98-32079  Filed  12-1-98;  8:45  am] 

BILUNO  CODE  C7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Butorphanol 
Tartrate 

AGENCY:  Food  and  Drug  Administration, 
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ACnONuFinal  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Intervet,  Inc.  The  ANADA  provides  for 
use  of  butorphanol  tartrate  injection  for 
horses  for  the  relief  of  pain  associated 
with  colic  and  postpartum  pain  in  adult 
horses  and  yearlings. 

EFFECTIVE  DATE:  December  2,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 

SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc.,  405  State  St.,  P.O.  Box  318, 
Millsboro,  DE  19966-0318,  filed 
ANADA  200-239  that  provides  for 
veterinary  prescription  use  of  Dolorex® 
(butorphanol  tartrate)  injection 
intravenously  for  horses  for  the  relief  of 
pain  associated  with  colic  and 
postpartiun  pain  in  adult  horses  and 
yearlings. 

ANADA  200-239  is  approved  as  a 
generic  copy  of  Fort  Dodge  Animal 
Health's  NADA  135-780  for 
Torbugesic®  for  horses.  The  ANADA  is 
approved  as  of  September  28, 1998,  and 
the  regulations  are  amended  in  21  CFR 
522.246(b)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  the  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers.Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.246  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  522.246    Butorphanol  tartrate  injection. 

*        *        •        »        * 

(b)  Sponsors.  Approval  to  firms 
identified  in  §  510.600(c)  of  this  chapter 
for  use  as  indicated: 

(1)  See  No.  057926  for  use  as  in 
paragraph  (c)(2)  of  this  section. 

(2)  See  No.  000856  for  use  as  in 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 
this  section. 


Dated:  November  5,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-32022  Filed  12-1-98;  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Chlortetracyciine  and 
Salinomycin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
a~iroval  of  two  abbreviated  new  animal 
Oiug  applications  (ANADA 's)  filed  by 
Alpharma  Inc.  The  ANADA's  provide 
for  using  approved  chlortetracyciine 
and  salinomycin  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  used  for 
prevention  of  coccidiosis  and  as  an  aid 
in  the  reduction  of  mortality  due  to  E. 
coli  infections. 

EFFECTIVE  DATE:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20852,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  is  sponsor  of 
ANADA's  200-261  and  200-262  that 
provide  for  combining  approved 
ChlorMax™  (50,  65,  or  70  grams  per 


pound  (g/lb)  chlortetracyciine)  and 
Sacox®  or  Bio-Cox®  (30  or  60  g/lb 
sahnomycin  sodium)  Type  A  medicated 
articles  to  make  Tjrpe  C  medicated 
broiler  feeds  containing 
chlortetracyciine  500  grams  per  ton  (g/ 
t)  and  salinomycin  40  to  60  g/t.  The 
Type  C  medicated  feed  is  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati,  and  as  an  aid  in  the  reduction 
of  mortality  due  to  E.  coli  infections 
susceptible  to  such  treatment. 

Alpharma  Inc.'s  ANADA  200-261  is 
approved  as  a  generic  copy  of  Roche 
Vitamins,  Inc.'s  NADA  140-859. 
Alpharma  Inc.'s  ANADA  200-262  is 
approved  as  a  generic  copy  of  Hoechst 
Roussel's  ANADA  200-095.  Alpharma 
Inc.'s  ANADA's  200-261  and  200-262 
are  approved  as  of  September  21,  1998, 
and  21  CFR  558.550(a)(3)  is  amended  to 
reflect  the  approvals.  "The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summaries. 

In  accordance  with  the  ft^edom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  these  actions  are  of 
a  type  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.550  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 


§558.550    Salinomycin. 

(a)  *  *  * 


Dated:  Novel 
Stephen  F.  Sui 
Director,  Cente 
(FR  Doc.  98-35 
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(3)  To  046573  for  use  as  in  paragraphs 
(d)(l){xv)  and  (d)(l)(xvi)  of  tliis  section. 

***** 

I  bated:  November  12, 1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  98-32141  Filed  12-1-98;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8790] 

RIN  1545-AU38 

Definition  of  Reasonable  Basis 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  acciu^cy- 
related  penalty.  These  amendments  are 
necessary  to  define  reasonable  basis  and 
to  make  conforming  changes  to  existing 
regulations.  These  regulations  affect  any 
taxpayer  that  files  a  tax  return. 
DATES:  Effective  date.  These  regulations 
are  effective  December  2, 1998. 

Applicability  date.  For  dates  of 
applicability,  see  §§  1.6662-2(d)  and 
1.6664-1  (b)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  A.  Baughman,  202-622-4940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

I  On  September  1, 1995,  the  IRS  issued 
final  regulations  [TD  8617  (60  FR 
45661)],  relating  to  the  accuracy-related 
penalty  under  chapter  1  of  the  Internal 
Revenue  Code.  Those  regulations 
provided  guidance  concerning  the 
reasonable  basis  standard  for  purposes 
of  (1)  the  negligence  penalty  imder 
section  6662(b)(1),  and  (2)  the 
disclosure  exception  to  the  penalties  for 
disregeuding  rules  or  regulations  under 
section  6662(b)(1)  and  die  substantial 
understatement  of  income  tax  under 
section  6662(b)(2).  In  the  preamble  to 
the  final  regulations,  the  IRS  and 
TYeasury  Department  requested 
comments  and  suggestions  on  providing 
further  guidance  on  the  reasonable  basis 
standard.  On  November  12, 1996, 
proposed  regulations  (LA— 42-95  (1996- 
49  I.R.B.  21)  (see  §601.601(d)(2)(ii)(6)  of 
this  chapter)]  defining  reasonable  basis 
and  making  conforming  changes  to  the 
final  regulations  relating  to  the 
accuracy-related  penalty  were  published 
in  the  Federal  Register  (61  FR  58020). 


Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was  held  on 
February  25, 1997.  After  consideration 
of  all  the  comments,  the  proposed 
regulations  under  section  6662  relating 
to  the  definition  of  reasonable  basis  for 
purposes  of  the  accuracy-related  penalty 
are  adopted  as  revised  by  this  Treasury 
decision. 

In  addition,  on  August  5, 1997,  the 
Taxpayer  Relief  Act  (TRA)  of  1997,  Pub. 
L.  105-34  (111  Stat.  788).  was  enacted. 
The  Act  added  a  restriction  regarding 
whether  or  not  a  corporation  has  a 
reasonable  basis  for  its  tax  treatment  of 
an  item  for  purposes  of  reducing  the 
amount  of  the  substantial 
understatement  penalty.  This  restriction 
has  been  incorporated  into  the  final 
regulations. 

Explanation  of  Provisions  and 
Summary  of  Comments 

These  final  regulations  provide  that  a 
return  position  will  have  a  reasonable 
basis  for  purposes  of  the  accuracy- 
related  penalties  if  it  is  reasonably  based 
on  one  or  more  certain  authorities.  Also, 
if  the  return  position  does  not  satisfy  the 
reasonable  basis  standard,  a  reasonable 
cause  and  good  faith  exception  may  still 
apply. 

One  commentator  suggested  that  the 
substantial  authority  standard  in 
§  1.6662-4(d)(3)(ii)  of  existing 
regulations  and  the  reasonable  basis 
standard  in  §  1.6662-3(b)(3)  of  die 
proposed  regulations  be  expanded  to 
include  as  authority  a  well-reasoned 
construcdon  of  the  applicable  regulatory 
provisions  in  addition  to  the  statutory 
provisions.  The  substantial  authority 
standard  in  §  1.6662-4(d)(3)(ii)  has  not 
been  expanded  to  reflect  this  comment. 
However,  the  definition  of  reasonable 
basis  in  §  1.6662-3(b)(3)  has  been 
clarified  to  include  an  explicit  cross- 
reference  to  the  nature  of  the  analysis 
discussion  in  §  1.6662-4(d)(3)(ii)  of  the 
substantial  authority  regulations. 

Several  commentators  suggested  that 
the  final  regulations  explain  where  the 
reasonable  basis  standard  ranks  in  the 
hierarchy  of  return  position  standards. 
This  suggestion  was  not  adopted.  The 
final  regulations  do  not  rank  the 
standards  formally  because  such  a 
comparison  would  change  the  focus  of 
the  reasonable  basis  regulations  from 
the  taxpayer's  obligation  to  determine 
his  or  her  tax  liability  in  accordance 
with  the  internal  revenue  laws  to  the 
probability  of  the  return  position 
prevailing  in  litigation. 

Severalcommentators  supported  the 
exclusion  of  a  numerical  quaUfication  of 
the  reasonable  basis  standard  in  the 
proposed  regulations  because  they 


believed  that  such  a  qualification  would 
encourage  arbitrary  and  mechanical 
application  of  the  standards  and  create 
bad  precedent  outside  the  scope  of  the 
reasonable  basis  standard.  The  final 
regulations  do  not  include  a  numerical 
qualification. 

One  commentator  requested  that  the 
final  regulations  refer  specifically  to 
Rev.  Rul.  59-60  (1959-1  C.B.  237)  (see 
§601.601(d)(2)(ii)(b)  of  diis  chapter), 
which  provides  guidance  regarding  the 
valuation  of  stock  of  closely  held 
corporations  for  estate  and  gift  tax 
purposes.  The  final  regidations  do  not 
adopt  this  suggestion.  It  is  not  necessary 
to  include  a  reference  to  a  specific 
revenue  ruling  because  §  1 .6662- 
4(d)(3)(iii)  of  the  existing  regulations 
already  lists  revenue  rulings  as  an 
acceptable  type  of  authority. 

One  commentator  requested  that  the 
final  regulations  clarify  the  effect  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pub.  L.  103-66  (107  Stat.  312), 
and  the  reasonable  cause  and  good  faith 
exception  under  section  6664  on  a 
taxpayer's  access  to  prepayment 
litigation  in  Tax  Court.  The  final 
regulations  do  not  adopt  this  suggestion. 
It  is  not  necessary  to  clarify  that  a 
taxpayer  has  access  to  prepayment 
litigation  in  Tax  Court  because  under 
section  6665  the  Tax  Court  has 
jurisdiction  to  redetermine  additions  to 
tax'in  the  same  manner  as  the 
underlying  tax. 

Pursuant  to  the  Taxpayer  Relief  Act  of 
1997,  Pub.  L.  105-34  (111  Stat.  788), 
§  1.6662-4(e)(3)  has  been  added  to  the 
final  regulations.  That  section  provides 
that  for  purposes  of  reducing  the 
amount  of  the  substantial 
understatement  penalty  by  making  an 
adequate  disclosure,  a  corporation  will 
not  be  treated  as  having  a  reasonable 
basis  for  its  tax  treatment  of  an  item 
attributable  to  a  multi-party  financing 
transaction  entered  into  after  August  5, 
1997,  if  the  treatment  does  not  clearly 
reflect  the  income  of  the  corporation. 

The  Chief  Counsel  for  Advocacy  of 
the  Small  Business  Administration 
requested  that  the  preamble  to  the 
regulations  explain  why  the  IRS  has 
concluded  that  this  regulation  is  not 
subject  to  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  chapter  6).  The  Chief  Counsel 
for  Advocacy  submits  that  the 
regulations  tighten  the  definition  of 
reasonable  basis  £md,  thus,  impose  a  de 
facto  recordkeeping  requirement 
because  they  may  require  small 
businesses  to  keep  and  maintain  records 
(such  as  the  documents  referred  to  in 
§  1.6662-4(d)(3)(iii))  to  support  tax 
reporting  decisions. 

After  carefully  considering  these 
comments,  the  IRS  and  Treasury  have 
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concluded  that  this  regulation  is  not 
subject  to  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §603  (1994).  That  section 
requires  a  regulatory  flexibility  analysis 
for  an  interpretaUve  rule  involving  the 
internal  revenue  laws  only  to  the  extent 
the  interpretative  rule  imposes  a 
collection  of  information  requirement 
on  small  entities.  A  collection  of 
information  requirement  is  defined  in  5 
U.S.C.  §601(7)  (1994)  to  mean  the 
obtaining,  causing  to  be  obtained, 
sohciting,  or  requiring  the  disclosiu«  to 
third  parties  or  the  public,  of  facts  or 
opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either  (i) 
answers  to  identical  questions  posed  to, 
or  identical  reporting  or  recordkeeping 
requirements  imposed  on,  ten  or  more 
persons,  other  than  agencies, 
instrumentalities,  or  employees  of  the 
United  States,  or  (ii)  answers  to 
questions  posed  to  agencies, 
instrumentalities,  or  employees  of  the 
United  States  that  are  to  be  used  for 
general  statistical  purposes. 

Fiuthermore,  the  phrase, 
recordkeeping  requirement,  is  defined 
in  5  U.S.C.  601(8)  (1994)  as  a 
reqiurement  imposed  by  an  agency  on 
persons  to  maintain  specified  records. 
Ever  since  this  term  was  first  used  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  IRS  and  Treasury 
have  consistently  interpreted  the  phrase 
as  applying  only  when  Treasury 
regulations  directly  require  persons  to 
maintain  specified  records.  We  befieve 
this  interpretation  is  consistent  with  the 
explicit  statutory  language  as  well  as 
Congressional  intent  to  apply  the  law 
only  to  situations  in  which  government 
agencies  require  persons  to  maintain 
particular  records. 

Thus,  we  believe  the  final  regulations 
do  not  impose  a  recordkeeping 
requirement  or  other  collection  of 
information  requirement,  as  defined  in 
5  U.S.C.  601(7),  (8)  (1994).  The 
regulations  do  not  impose  on  taxpayers 
additional  requirements  to  either  report 
information  to  the  IRS  or  to  keep 
specified  records.  Because  the 
regulations  do  not  contain  a  reporting 
requirement  or  other  collection  of 
information  requirement,  the  provisions 
of  the  Regulatory  FlexibiUty  Act  do  not 
apply. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regidatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Pxirsuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 


of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coiuasel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  the  impact  of  the  proposed 
regulations  on  small  business.  The  Chief 
Counsel  for  Advocacy  submitted 
comments  on  these  regidations,  which 
are  discussed  above. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Beverly  A. 
Baughman,  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  &  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authorit]r:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6662-0  is  amended 
by: 

1.  Adding  the  entry  for  §  1.6662- 
2(d)(4). 

2.  Removing  the  entries  for  §  1.6662- 
3(b)(3)fi)  and  (ii). 

3.  Adding  the  entry  for  §  1.6662- 
4(e)(3). 

4.  Revising  the  entry  for  §  1.6662- 
7(d). 

5.  Removing  the  entries  for  §  1.6662- 
7(d)(1)  and  (2). 

The  revision  and  additions  read  as 
follows: 

§1.6662-0    Table  of  contents. 

*  «        •        •        » 

§  1 .6662-2    Accuracy-related  penalty. 

*  »         *         *         • 

(d)  *  *  • 

(4)  Special  rule  for  reasonable  basis. 

*  •         *         *         • 

§  1 .6662-4    Substantial  understatement  of 
income  tax. 

*  »         *         •         • 

(e)  *  •  * 

(3)  Restriction  for  corporations. 

*  *         *         *         » 

§  1 .6662-7    Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty. 

*  *         *         *         • 

(d)  Reasonable  basis. 

Par  3.  Section  1.6662-2  is  amended 
by: 

1.  Revising  the  second  sentence  in 
paraa-aph  (d)(1). 

2.  Revising  the  first  sentence  in 
paragraph  (d)(2). 


3.  Adding  paragraph  (d)(4). 

The  addition  and  revisions  read  as 
follows: 

§  1 .6662-2    Accuracy-related  penalty. 

*  •        •        *        • 

(d)  *  *  *  (1)  •  *  *  Except  as 
provided  in  the  preceding  sentence  and 
in  paragraphs  (d)(2),  (3),  and  (4)  of  this 
section,  §§  1.6662-1  through  1.6662-5 
apply  to  returns  the  due  date  of  which 
(determined  without  regard  to 
extensions  of  time  for  filing)  is  after 
December  31, 1989,  but  before  January 
1, 1994.  *   *   * 

(2)  Returns  due  after  December  31, 
1993.  Except  as  provided  in  paragraphs 
(d)(3)  and  (4)  of  this  section  and  the  last 
sentence  of  this  paragraph  (d)(2),  the 
provisions  of  §§  1.6662-1  throu^ 
1.6662-4  and  §  1.6662-7  (as  revised  to 
reflect  the  changes  made  to  the 
accuracy-related  penalty  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993)  and  of  §  1.6662-5  apply  to  returns 
the  due  date  of  which  (determined 
without  regard  to  extensions  of  time  for 
filing)  is  after  December  31,  1993.  *  *  * 

*  •        •         •        * 

(4)  Special  rules  for  reasonable  basis. 
Section  1.6662-3(b)(3)  appUes  to  returns 
filed  on  or  after  December  2, 1998. 

Par.  4.  Section  §  1.6662-3  is  amended 
by: 

1.  Revising  the  third  sentence  in 
paragraph  (b)(1)  introductory  text. 

2.  Revising  paragraph  (b)(3). 
The  revisions  read  as  follows: 

§  1 .6662-^    Negligence  or  disregard  of 
rules  or  regulations. 

*  *        •        *        * 

(b)*  •  *  (1)  *  *  *  A  return  position 
that  has  a  reasonable  basis  as  defined  in 
paragraph  (b)(3)  of  this  section  is  not 
attributable  to  negUgence.  *   *   * 

»        •        *         *        * 

(3)  Reasonable  basis.  Reasonable  basis 
is  a  relatively  high  standard  of  tax 
reporting,  that  is,  significantly  higher 
than  not  frivolous  or  not  patently 
improper.  The  reasonable  basis  standard 
is  not  satisfied  by  a  retvun  position  that 
is  merely  arguable  or  that  is  merely  a 
colorable  claim.  If  a  return  position  is 
reasonably  based  on  one  or  more  of  the 
authorities  set  forth  in  §  1.6662- 
4(d)(3)(iii)  (taking  into  account  the 
relevance  and  persuasiveness  of  the 
authorities,  and  subsequent 
developments),  the  return  position  will 
generally  satisfy  the  reasonable  basis 
standard  even  diough  it  may  not  satisfy 
the  substantial  authority  standard  as 
defined  in  §  1.6662-4(d)(2).  (See 

§  1.6662-4(d)(3)(ii)  for  rules  with 


$1.6662-4    i 
InconMtax. 


UMI 


Federal  Register/ Vol.  63.  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Regulations       66435 


onable  basis. 
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respect  to  relevance,  persuasiveness, 
subsequent  developments,  and  use  of  a 
wrell-reasoned  construction  of  an 
applicable  statutory  provision  for 
purposes  of  the  substantial 
understatement  penalty.)  In  addition, 
the  reasonable  cause  and  good  faith 
exception  in  §  1.6664-4  may  provide 
relief  from  the  penalty  for  negligence  or 
disregard  of  ndes  or  regulations,  even  if 
a  return  position  does  not  satisfy  the 
reasonable  basis  standard. 
*        •        •        *        « 

Par.  5.  Section  1.6662—4  is  amended 
by: 

1 .  Revising  the  second  sentence  in 
paragraph  (d)(2). 

2.  Adding  paragraph  (e)(3). 

The  addition  and  revision  reads  as 
follows: 

$  1 .6662-4    Substantial  understatement  of 
incoHMtax. 

***** 

(d)*   •  * 

(2)  •   *  *  The  substantial  authority 
standard  is  less  stringent  than  the  more 
likely  than  not  standard  (the  standard 
that  is  met  when  there  is  a  greater  than 
50- percent  likelihood  of  the  position 
being  upheld),  but  more  stringent  them 
the  reasonable  basis  standard  as  defined 
in  §  1.6662-3(b)(3).  *  *   * 
***** 

(e)  *   •   * 

(3)  Restriction  for  corporations.  For 
purposes  of  paragraph  (e)(2)(i)  of  this 
section,  a  corporation  will  not  be  treated 
as  having  a  reasonable  basis  for  its  tax 
treatment  of  an  item  attributable  to  a 
multi-party  financing  transaction 
entered  into  after  August  5,  1997,  if  the 
treatment  does  not  clearly  reflect  the 
income  of  the  corporation. 
***** 

Par.  6.  In  §  1.6662-7,  paragraph  (d)  is 
revised  to  read  as  follows: 

$  1 .6662-7    Omnibus  Budget 
Reconciliation  Act  of  1993  changes  to  the 
accuracy-related  penalty. 

***** 

(d)  Reasonable  basis.  For  piuposes  of 
§§  1.6662-3(c)  and  1.6662-4(e)  and  (f) 
(relating  to  methods  of  making  adequate 
disclosure),  the  provisions  of  §  1.6662- 
3(b)(3)  apply  in  determining  whether  a 
return  position  has  a  reasonable  basis, 
i  Par.  7.  Section  1.6664-0  is  amended 
by: 

1.  Revising  the  entry  for  §  1.6664- 
4(c)(2). 

2.  Removing  the  entries  for  §§  1.6664- 
4(c)(l)(iii),  (c)(2)(i),  and  (c)(2)(ii). 

3.  Adding  the  entry  for  §  1.6664- 
4(g)(3). 

The  revision  and  addition  reads  as 
follows: 


§1.6664-0    Table  of  contents. 

***** 

§  1.6664-4  Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 
***** 

(c)  *  *  • 

(2)  Advice  defined. 

***** 

(g)*** 

(3)  Special  rules. 

***** 

Par.  8.  In  §  1.6664-4,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  1 .6664  4    Reasonable  cause  and  good 
faith  exception  to  section  6662  penalties. 

***** 

(g)  Valuation  misstatements  of 
charitable  deduction  property — (1)  In 
general.  There  may  be  reasonable  cause 
and  good  faith  with  respect  to  a  portion 
of  an  underpayment  that  is  attributable 
to  a  substantial  (or  gross)  valuation 
misstatement  of  charitable  deduction 
property  (as  defined  in  paragraph  (g)(2) 
of  this  section)  only  if — 

(i)  The  claimed  value  of  the  property 
was  based  on  a  qualified  appraisal  (as 
defined  in  paragraph  (g)(2)  of  this 
section)  by  a  qualified  appraiser  (as 
defined  in  paragraph  (g)(2)  of  this 
section);  and 

(ii)  In  addition  to  obtaining  a  qualified 
appraisal,  the  taxpayer  made  a  good 
faith  investigation  of  the  value  of  the 
contributed  property. 

(2)  Definitions.  For  purposes  of  this 
paragraph  (g): 

Charitable  deduction  property  means 
any  property  (other  than  money  or 
publicly  traded  securities,  as  defined  in 
§  1.170A-13(c)(7)(xi))  contributed  by  the 
taxpayer  in  a  contribution  for  which  a 
deduction  was  claimed  under  section 
170. 

Qualified  appraisal  means  a  quaUfied 
appraisal  as  defined  in  §  1.170A- 
13(c)(3). 

Qualified  appraiser  means  a  quaUfied 
appraiser  as  defined  in  §  1.170A- 
13(c)(5). 

(3)  Special  rules.  The  rules  of  this 
paragraph  (g)  apply  regardless  of 
whether  §  1.170A-13  permits  a  taxpayer 
to  claim  a  charitable  contribution 
deduction  for  the  property  without 
obtaining  a  qualified  appraisal.  The 
rules  of  diis  paragraph  (g)  apply  in 
addition  to  the  generally  applicable 
rules  concerning  reasonable  cause  and 
good  faith. 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  November  17, 1998. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  98-31985  Filed  12-1-98;  8:45  air| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  SFR  Part  180 

[OPP-300746;  FRL-6038-4] 
RiN  2070-AB78 

Metolachlon  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  metolachlor  and  its 
metabolites  in  or  on  spinach  at  0.3  parts 
per  million  (ppm)  for  an  additional  18- 
month  period,  to  May  15,  2000.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
spinach.  Section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  December  2,  1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  February 
1,  1*999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3007461, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  bearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3007461,  must  also  be  submitted  to: 
Public  Information  and  Jlecords 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
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may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  272, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-308- 
9367;  e-mail: 

ertman.andrew@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  November  29,  1996 
(61  PR  60617-60622)  (FRL-5574-7), 
which  announced  that  on  its  own 
initiative  under  section  408(e)  of  the 
FFDCA,  21  U.S.C.  346a(e)  and  (1)(6),  it 
established  a  time-limited  tolerance  for 
the  residues  of  metolachlor  and  its 
metabolites  in  or  on  spinach  at  0.3  ppm, 
with  an  expiration  date  of  November  15, 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  metolachlor  on  spinach  for  this 
year  growing  season  due  to  the  loss  of 
the  product  Antor  4E  (diethatyl  ethyl), 
an  herbicide  used  on  spinach.  Antor  is 
no  longer  manufactured,  and  the 
remaining  stocks  of  Antor  have  been 
exhausted  since  1993. 

Spinach  growers  produce  spinach  on 
highly  drained  organic  muck  soils. 
Presently  there  is  no  pre-emergence 
herbicide  registered  to  control  annual 
grasses  and  certain  broadleaf  weeds  in 
spinach.  Without  a  pre-emergence 
herbicide,  it  is  doubtful  that  germinating 
spinach  seed  will  be  able  to  compete 
with  weeds  for  space,  light,  nutrients. 
and  water,  thus  making  it  economically 
unfeasible  to  produce  and  process 
spinach.  Alternative  control  practices 
consisting  of  field  selection  and  hand 
hoeing  will  not  solve  weed  control 
problems  that  exist  in  spinach  due  to 
the  loss  of  Antor.  Applicants  claim  that 
without  the  use  of  metolachlor  growers 
will  suffer  significant  economic  losses. 
After  having  reviewed  the  submission, 


EPA  concurs  that  emergency  conditions 
exist  for  this  state.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
metolachlor  on  spinach  for  control  of 
broadleaf  weeds. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  metolachlor  in 
or  on  spinach.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  November  29,  1996.  Based  on  that 
data  and  information  considered,  the 
Agency  reaffirms  that  extension  of  the 
time-limited  tolerance  will  continue  to 
meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerance  is  extended  for  an  additional 
18-month  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
May  15,  2000,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  spinach 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  1,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 


rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
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format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  (OPP-  300746).  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

III.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously 
established  by  EPA  under  FFDCA 
section  408  (1)(6).  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 


Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  cr 
uniquely  affect  the  communities  of 


Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List'of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  15. 1998. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  t80-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.368    [Amended] 

2.  Section  180.368,  by  amending 
paragraph  (b).  by  revising  the  date  for 
the  commodity  "spinach"  from  "11/15/ 
98"  to  read  "5/15/00." 

[FR  Doc.  98-32002  Filed  12-01-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  80 
[OPP-300758;  FRL-6045-3] 
RIN  2070-AB78 

Imldacloprid;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  imldacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  or  on  field  com  forage  at  0.1 
parts  per  million  (ppm),  field  com 
stover  (fodder)  at  0.2  ppm,  and  field 
com  grain  at  0.05  ppm.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  field  com.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
imldacloprid  in  these  food  commodities 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on  May  1, 
2000. 

DATES:  This  regulation  is  effective 
December  2,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  1,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3007581, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
3007581,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3007581.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
mle  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  308-9367,  e-mail: 
ertman.andrew@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Dmg,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  the  combined  residues  of 
the  insecticide  imldacloprid,  in  or  on 
field  corn  forage  at  0.1  ppm,  field  corn 
stover  (fodder)  at  0.2  ppm,  and  field 
com  grain  at  0.05  ppm.  These  tolerances 
will  expire  and  are  revoked  on  May  1, 
2000.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 


sorghum  (61  FR  58135.  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  resuh  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for 
Imidacloprid  on  Field  Corn  and  FFDCA 
Tolerances 

The  states  of  Illinois  and  Iowa 
requested  the  use  of  imidacloprid  on 
field  com  to  control  the  flea  beetle 
because  the  flea  beetle  has  been  shown 
to  be  a  vector  of  a  bacteria  that  causes 
Stewart's  Wih  in  com.  Stewart's  wilt 
can  cause  serious  yield  loss  when 
infection  occurs  early  in  the  growing 
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and  FFDCA 


season.  Also,  many  countries  require 
seed  fields  to  be  inspected  for  Stewart  s 
wilt  infected  plants,  and  will  not  allow 
seed  from  these  fields  to  be  sent  to  their 
country.  The  United  States  is  a  major 
producter  of  seed  corn  for  the  world. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  imidacloprid  on 
field  com  for  control  of  com  flea  beetles 
(a  vector  of  Stewart's  wilt)  in  Illinois 
and  Iowa.  After  having  reviewed  the 
submission,  EPA  concurs  that 
-emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  imidacloprid  in  or  on  field  corn.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  May  1,  2000, 
under  FFEXZA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  field  com  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
field  com  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  imidacloprid  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  States  other 
than  Illinois  and  Iowa  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 


information  regarding  the  emergency 
exemption  for  imidacloprid,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory' 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26,  1997)(FRL- 
5754-7) . 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  the 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  on  field  corn  forage  at  0.1  ppm, 
field  com  stover  (fodder)  at  0.2  ppm, 
and  field  com  grain  at  0.05  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  below. 

1.  Acute  toxicity.  Acute  Reference 
dose  (RfD):  0.42  milligrams  per  kilogram 
of  bodyweight  per  day  (mg/kg  bwt/day). 
The  endpoint  selected  for  assessment  of 
acute  dietary  risk  is  42  mg/kg  bwt/day 
(Lowest  Observed  Effect  Level  (LOEL)) 
from  an  acute  neurotoxicity  study  in 
rats.  A  NOAEL  was  not  established  in 
this  study.  The  uncertainty  factors  (UF) 
are  lOX  for  inter-,  lOX  for  intra-species 
variations,  and  3X  for  FQPA. 

2.  Short-  and  intermediate-term 
toxicity.  Dermal  and  inhalation  short- 
and  intermediate-term  risk  assessments 
are  not  required  for  imidacloprid  as 
dermal  and  inhalation  exposure 
endpoints  were  not  identified  due  to  the 
demonstrated  absence  of  toxicity.  A 
short-term  aggregate  risk  assessment 
(oral  exposure)  is  required  for  hand-to- 


mouth  residential  exposure.  The  Agency 
utilized  the  acute  toxicological  endpoint 
for  this  risk  assessment.  The  acute 
dietary  endpoint  is  based  upon  dose- 
related  decreases  in  motor  activity  in 
female  rats  from  an  acute  neurotoxicity 
study. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  imidacloprid  at 
0.057  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  decreased 
body  weight  gains  in  female  rats  and 
increased  number  of  thyroid  lesions  in 
male  rats  from  a  combined  chronic 
toxicity/carcinogenicity  study  at  16.9 
mg/kg  bwt/day  LOEL.  The  No  Observed 
Adverse  Effect  Level  (NOAEL)  in  this 
study  was  established  at  5.7  mg/kg  bwt/ 
day.  An  uncertainty  factor  of  100  is 
required  for  all  population  subgroups 
(lOX  for  inter-species  variation  and  lOX 
for  intra-species  variation).  For  chronic 
dietary  risk  assessment,  the  Agency 
determined  that  the  FQPA  safety  factor 
could  be  reduced  to  3X  and  should  be 
applied  to  all  population  subgroups. 

4.  Carcinogenicity.  Imidacloprid  has 
been  classified  by  the  Agency  as  a 
Group  E  chemical,  no  evidence  of 
carcinogenicity  for  humans,  thus,  a 
cancer  risk  assessment  is  not  required. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances,  some  time-limited,  are 
currently  established  (40  CFR  180.472) 
for  the  combined  residues  of  the 
insecticide  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  in  or  on  a  variety  of  raw 
agricultural  and  animal  commodities  at 
levels  ranging  from  0.02  ppm  in  eggs  to 
15  ppm  in  raisins,  waste.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
imidacloprid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  l»day  or  single  exposure.  Application 
of  the  3X  safety  factor  to  the  Acute  RfD 
results  in  an  acceptable  acute  dietary 
exposure  (food  plus  water)  of  33.3%  or 
less  of  the  Acute  RfD  for  all  population 
subgroups 

Tnis  acute  dietar>'  (food)  risk 
assessment  used  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  which  assumes  tolerance  level 
residues  and  100%  crop-treated.  The 
Novigen  DEEM  (Dietary  Exposure 
Evaluation  Model)  system  was  used  for 
this  acute  dietary  exposure  analysis. 
The  analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  Continuing 
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Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989  through  1992.  The 
model  accumulates  exposure  to  the 
chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  Resulting  exposure  values  (at 
the  99th  percentile)  and  percentage  of 
the  Acute  RfD  utilized  are  shown  in  the 
following  Table  1. 

Table  i.— Acute  Dietary  (Food 
Only)  Exposure  Analysis  by 
deem  for  imidacloprid 


Expo- 

sure 

@ 

99th 

Per- 

Percent 

Population  Sutjgroup 

cent- 

Acute 

ile 

RfD' 

(mg/ 

kg 

bwt/ 

day) 

U.S.  Population  (48 

states) 

0.051 

12 

All  infants  (<  1  yr)  

0.067 

16 

Nursing  infants  (<  1  yr)  ... 

0.096 

23 

Non-nursing  infants  (<  1 

yr)  

0.059 

14 

Children  (1-6  yrs)  

0.086 

20 

Children  (7-12  yr)  

0.058 

14 

'  Percentage  reference  dose  (%  Acute  RfD) 
=  Exposure/Acute  RfD  X  1 00% 

The  subgroups  listed  above  are:  (1)  the  U.S. 
population  (48  states)  and  (2)  those  for 
infants  and  children.  There  are  no  other 
subgroups  for  which  the  percentage  of  the 
Acute  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S.  Population 
(48  states). 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  analysis  from 
food  sources  was  conducted  using  the 
reference  dose  (chronic  RfD)  of  0.057 
mg/kg  bwt/dav.  This  RfD  (RfD  = 
NOAEL/UF)  is  based  on  the  NOAEL  of 
5.7  mg/kg  bwt/day  in  male  rats  from  the 
chronic  toxicity/carcinogenicity  study 
in  rats,  and  an  uncertainty  factor  (UFJ  of 
100.  The  FQPA  Safety  Factor  for 
enhanced  sensitivity  of  infants  and 
children  was  reduced  to  3X.  For  this 
risk  assessment,  the  FQPA  factor  applies 
to  all  population  subgroups. 
Application  of  the  3X  safety  factor  to  the 
chronic  RfD  results  in  an  acceptable 
chronic  dietary  exposure  (food  plus 
water)  of  33.3%  or  less  of  the  chronic 
RfD  for  all  population  subgroups. 

In  conducting  this  chronic  dietary 
(food  only)  risk  assessment,  EPA  used: 
(1)  tolerance  level  residues  for  field  corn 


and  all  other  commodities  with 
published,  pending,  permanent  or  time- 
limited,  imidacloprid  tolerances;  and, 
(2)  percent  crop-treated  (%CT) 
information  for  some  of  these  crops. 
Thus,  this  risk  assessment  should  be 
viewed  as  partially  refined.  Further 
refinement  using  anticipated  residue 
values  and  additional  %CT  information 
would  result  in  a  lower  estimate  of 
chronic  dietary  exposure.  The  Novigen 
DEEM  (Dietary  Exposure  Evaluation 
Model)  system  was  used  for  this  chronic 
dietary  exposure  analysis.  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  conducted  in  1989  through 
1992.  The  model  accumulates  exposure 
to  the  chemical  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure. 

The  existing  imidacloprid  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerance(s))  result 
in  a  TMRC  that  is  equivalent  to  the 
percentages  of  the  Chronic  RfD  in  the 
following  Table  2: 

Table  2.— Chronic  Exposure  Anal- 
ysis BY  THE  DEEM  System  for 
Imidacloprid 


Population  Subgroup 


U.S.  Population  (48 
States)  

All  Infants  (<1  year  old) 

Nursing  Infants  (<1 
year  old)  

Non-Nursing  Infants 
(<1  year  old)  

Children  (1-6  years 
old) 

Children  (7-12  years 
old) 

U.S.  Population  (Au- 
tumn Season)  

Northeast  Region  

Western  Region  

Non-hispanic  (Other 
Than  Black  or  White) 


0.0032 
0.0039 

0.0014 

0.0050 

0.0074 

0.0046 

0.0032 
0.0032 
0.0033 

0.0036 


Percent 
Reference 

Dose' 

(%Chronic 

RfD) 


5.6 
6.9 

2.4 

8.7 

13 

8.2 

5.7 
5.7 
5.7 

6.2 


'    Percentage  reference  dose   (%  Chronic 
RfD)  =  Exposure/Chronic  RfD  X  100% 

The  subgroups  listed  above  are:  (1)  the  U.S. 
population  (48  states);  (2)  those  for  infants 
and  children;  and  (3)  the  other  subgroups  for 
which  the  percentage  of  the  Chronic  RfD 
occupied  is  greater  than  that  occupied  by  the 
subgroup  U.S.  Population  (48  states). 


2.  From  drinking  water.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  imidacloprid  in 
drinking  water.  No  health  advisory 
levels  for  imidacloprid  in  drinking 
water  have  been  established. 

Imidacloprid  is  persistent,  water 
soluble,  and  fairly  mobile.  Thus, 
residues  of  imidacloprid  may  be 
transported  to  both  surface  and  ground 
waters.  As  a  condition  of  registration, 
the  Agency  is  requiring  the  submission 
of  the  results  of  two  prospective  ground 
water  monitoring  studies.  Results  from 
these  studies  are  not  yet  available.  EPA 
used  estimates  for  the  concentration  of 
imidacloprid  in  surface  and  ground 
waters. 

The  Agency  used  PRZMl  (Pesticide 
Root  Zone  Model  -  simulates  the 
transport  of  a  pesticide  off  the 
agricultural  field)  and  EXAMS 
(Exposure  Analysis  Modeling  System  - 
simulates  fate  and  transport  of  a 
pesticide  in  surface  water)  models  to 
estimate  concentrations  of  imidacloprid 
residues  in  surface  water. 

The  Agency  used  the  SCI-GROW 
(Screening  Concentration  In  GROund 
Water)  model  to  estimate  the 
concentration  of  imidacloprid  residues 
in  ground  water.  SCI-GROW  is  a 
prototype  model  for  estimating  "worst 
case"  ground  water  concentrations  of 
pesticides.  SCI-GROW  is  biased  in  that 
studies  where  the  pesticide  is  not 
detected  in  ground  water  are  not 
included  in  the  data  set.  Thus,  it  is  not 
expected  that  SCI-GROW  estimates 
would  be  exceeded. 

i.  Acute  exposure  and  risk.  Estimated 
concentrations  of  imidacloprid  in 
surface  and  ground  water  for  acute 
exposure  analysis  are  4.1  and  1.1  grams 
per  liter  (parts  per  million)  (jig/L  parts 
per  billion  (ppb)),  respectively.  These 
estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  are  based  upon  an  application  rate 
of  0.5  lbs  active  ingredient  per  acre  per 
year  (ai/A/year). 

For  purposes  of  risk  assessment,  the 
estimated  maximum  concentration  for 
imidacloprid  in  surface  and  ground 
waters  (which  is  4.1  jig/L)  should  be 
used  for  comparison  to  the  back- 
calculated  human  health  drinking  water 
levels  of  concern  (DWLOCs)  for  the 
acute  endpoint.  These  DWLOCs  for 
various  population  categories  are 
summarized  in  the  following  Table  3. 


U.S.  Populatio 
U.S.  Populatio 
Nursing  Infant 


lii.  Short-tt 
risk  assessm 
maximum  c( 
imidaclopric 
waters  (whic 
should  be  us 
back-calcula 
water  levels 
the  short-ter 


Children  (1-6 
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Table  3.— Drinking  Water  Levels  of  Concern  for  Acute  Exposure  to  Imidacloprid^ 


Population  Category^ 


Acute 
RfD 

(mg/ 
kg/ 

day) 


Food 
Expo- 
sure 

(mgl 

kg/ 
day) 


Max. 
Water 
Expo- 
sure^ 

(mg/ 

kg/ 
day) 


DWL0C4, 
5,  6  (ng/L) 


U.S.  Population  (48  states)  (male)  ... 
U.S.  Population  (48  states)  Females 
Nursing  Infants  (<1  year  old)  


0.42 
0.42 
0.42 


0.051 
0.051 
0.096 


0.089 
0.089 
0.044 


3100 

2700 

440 


^  Values  are  expressed  to  two  significant  figures. 

2  Within  each  of  these  categories,  the  sutjgroup  with  the  highest  food  exposure  was  selected. 

3  Maximum  Water  Exposure  (Chronic  or  Acute)  (mg/kg/day)  =  Chronic  or  Acute  RfD  (mg/kg/day)/3  J[to  account  for  FQPA  factor  of  3X)  -  Food 
Exposure  (mg/kg/day). 

^  DWLOC(jig/L)  =  Max.  water  exposure  (mg/kg/day)  x  body  wt  (kg)/(10-3  mg/ng)  *  water  consumed  daily  (Uday). 

5  EPA  Default  body  weights  are:  General  U.S.  Population,  70  kg;  Males  (13+  years  old),  70  kg;  Females  (13+  years  old),  60  kg;  Other  Adult 
Populations,  70  kg;  and,  All  Infants/Children,  10  kg. 

6  cpA  npfaiilt  rtailu  lirinkinn  rates  are  2  L/dav  for 


EPA  Default  daily  drinking  rates  are  2  L/day  for  adults  and  1  L/day  for  children. 


ii.  Short-term  risk.  For  purposes  of 
risk  assessment,  the  estimated 
maximum  concentration  for 
imidacloprid  in  surface  and  ground 
waters  (which  is  4.1  \ig/L,  see  above) 
should  be  used  for  comparison  to  the 
back-calculated  human  health  drinking 
water  levels  of  concern  (DWLOCs)  for 
the  short-term  endpoint. 


EPA  has  calculated  a  DWLOC  for 
short-term  exposure  to  imidacloprid  in 
drinking  water  for  the  population 
subgroup  Children,  1  to  6  years  old. 
This  DWLOC  is  for  short-term  exposure 
to  imidacloprid  from  home  garden  and 
turf  uses.  A  DWLOC  for  short-term 
exposure  from  imidacloprid  pet  uses 
was  not  determined  as  the  exposure 


level  from  the  home  garden  and  turf 
uses  is  higher  than  that  of  the  pet  uses. 
Thus,  the  DWLOC  for  the  imidacloprid 
pet  uses  will  be  higher  than  that  of  the 
home  garden  and  turf  uses.  The  DWLOC 
for  short-term  exposure  to  imidacloprid 
is  summarized  in  the  following  Table  4. 


Table  4.— Drinking  Water  Levels  of  Concern  for  Short-Term  Exposure  to  Imidacloprid^ 


Population  Subgroup 


Children  (1-6  years)  0.080 


Total 
Expo- 
sure* 

(mg/ 

kg 
bwt/ 
day) 


Max. 
Expo- 
sure 
from 
Water* 
(mg/kg 
bwf 
*day) 


0.060 


Body- 
weight 
(kg) 


10 


Daily 
Water 
Con- 
sumption 
(Liters) 


DWLOC* 

'  "  (^g/L) 


600 


'  Values  are  expressed  to  two  significant  figures. 

2  Total  Exposure  =  sum  of  exposures  from  chronic  food  plus  home  turf  and  garden  uses. 

3  Maximum  Water  Exposure  (Short-term)  (mg/kg/day)  =  Acute  RfD  (mg/kg/day)/3  (to  account  for  FQPA  factor  of  3X)  -  Total  Exposure  (mg/kg/ 

day). 
'»  DWLOC(ng/L)  =  Max.  water  exposure  (mg/kg/day)  x  body  wt  (kg)/(10-3  mg/jig)  *  water  consumed  daily  (L/day). 
*  EPA  Default  body  weight  is:  All  Infants/Children,  10  kg. 
«  EPA  Default  daily  drinking  rate  is  1  L/day  for  children. 


The  DWLOC  for  short-term  exposure 
to  imidacloprid  was  calculated  relative 
to  the  Acute  RfD  which  was  utilized  for 
estimating  risk  for  short-term  oral 
exposure  to  imidacloprid.  To  calculate 
the  DWLOC  for  short-term  exposure 
relative  to  an  acute  toxicity  endpoint, 
the  sum  of  chronic  dietary  food 
exposure  (from  DEEM)  plus  the  oral 
exposure  from  imidacloprid  home 
garden  and  turf  uses  was  subtracted 
from  one-third  the  Acute  RfD  to  obtain 
the  acceptable  short-term  exposure  to 


imidacloprid  in -drinking  water.  The 
value  of  one-third  the  Acute  RfD  was 
utilized  to  account  for  the  FQPA  Safety 
Factor  of  3X.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  water  consumption 
figures. 

iii.  Chronic  exposure  and  risk. 
Estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  for  chronic  exposure  analysis  are 
0.1  and  1.1  M-g/L  (ppb),  respectively. 
These  estimated  concentrations  of 
imidacloprid  in  surface  and  ground 


water  are  based  upon  an  application  rate 
of  0.5  lbs  ai/A/year. 

For  purposes  of  chronic  risk 
assessment,  the  estimated  maximum 
concentration  for  imidacloprid  in 
surface  and  ground  waters  (which  is  1.1 
\ig/L]  should  be  used  for  comparison  to 
the  back-calculated  human  health 
drinking  water  levels  of  concern 
(DWLOCs)  for  the  chronic  (non-cancer) 
endpoint.  These  DWLOCs  for  various 
population  categories  are  summarized 
in  the  following  Table  5. 
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Table  5.— Drinking  Water  Levels  of  Concern  for  Chronic  Exposure  to  Imidacloprid' 


Population  Category^ 


U.S.  Population  (48  states)  (male)  

Females  U.S.  Population  (48  states)  ... 

Children  (1-6)  

Non-hispanic  other  than  black  or  white 


Chron- 
ic RfD 
(mg/ 
kg/ 
day) 


0.057 
0.057 
0.057 
0.057 


Food 
Expo- 
sure 
(mg/kg/ 
day) 


0.0032 
0.0032 
0.0074 
0.0036 


Max. 
Water 
Expo- 
sure^ 
(mg/kg/ 
day) 


0.0158 
0.0158 
0.0116 
0.0154 


DWLOC* 

y  6  (^g/L) 


550 
470 
120 
540 


'  Values  are  expressed  to  two  significant  figures. 

2  Within  each  of  these  categories,  the  subgroup  with  the  highest  food  exposure  was  selected. 

3  Maximum  Water  Exposure  (Chronic  or  Acute)  (mg/kg/day)  -  Chronic  or  Acute  RfD  (mg/kg/day)/3  (to  account  for  FQPA  factor  of  3X)  -  Food 
Exposure  (mg/kg/day). 

*  DWLOC(ng/L)  =  Max.  water  exposure  (mg/kg/day)  x  body  wt  (kg)/(10J  mg/ng)  *  water  consumed  daily  (L/day). 

s  EPA  Default  body  weights  are:  General  U.S.  Population,  70  kg;  Males  (13+  years  old),  70  kg;  Females  (13+  years  old),  60  kq-  Other  Adult 
Populations,  70  kg;  and.  All  Infants/Children,  10  kg. 
^  EPA  Default  daily  drinking  rates  are  2  L/day  for  adults  and  1  L/day  for  children. 
^  Total  Exposure  for  Short-term  Exposure  =  sum  of  exposures  from  chronic  food  plus  home  turf  and  garden  uses. 


iv.  Conclusions  concerning  residues 
in  drinking  water  (all  time  periods).  The 
estimated  concentrations  of 
imidacloprid  in  surface  and  ground 
water  are  less  than  the  Agency's  levels 
of  concern  for  imidacloprid  in  drinking 
water  as  a  contribution  to  acute,  short- 
term  and  chronic  aggregate  exposure. 
Therefore,  taking  into  account  the 
present  uses  and  uses  proposed  in  this 
section  18,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
imidacloprid  in  drinking  water  (when 
considered  along  with  other  sources  of 
acute,  short-term  and  chronic  exposure 
for  which  EPA  has  reliable  data)  would 
not  result  in  an  unacceptable  estimate  of 
acute,  short-term  and  chronic  aggregate 
human  health  risk  at  this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
of  imidacloprid  in  surface  water  to  back- 
calculated  "levels  of  concern"  for 
imidacloprid  in  drinking  water.  These 
levels  of  concern  in  drinking  water  were 
determined  after  EPA  has  considered  all 
other  non-occupational  human 
exposures  for  which  it  has  reliable  data, 
including  all  current  uses,  and  uses 
considered  in  these  actions.  The 
estimat&of  imidacloprid  in  surface 
water  is  derived  from  water  quality 
models  that  use  conservative 
assumptions  (health-protective) 
regarding  the  pesticide  transport  from 
the  point  of  application  to  surface  and 
ground  water.  Because  EPA  considers 
the  aggregate  risk  resulting  from 
multiple  exposure  pathways  associated 
with  a  pesticide's  uses,  levels  of  concern 
in  drinking  water  may  vary  as  those 
uses  change.  If  new  uses  are  added  in 
the  future,  EPA  will  reassess  the 
potential  impacts  of  imidacloprid  in 
drinking  water  as  a  part  of  the  acute, 
short-term  and  chronic  aggregate  risk 
assessment  process. 


3.  From  non-dietary  exposure. 
Imidacloprid  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamentals  (e.g.,  flowering 
and  foliage  plants,  ground  covers,  turf, 
lawns,  et  al.},  tobacco,  golf  courses, 
walkways,  recreational  areas,  household 
or  domestic  dwellings  (indoor/ outdoor), 
and  cats/dogs. 

i.  Acute  exposure  and  risk. 
Occupational/residential  exposure  risk 
assessments  (namely,  short-term  dermal, 
intermediate-term  dermal,  long-term 
dermal,  and  inhalation)  are  not  required 
because  of  the  demonstrated  absence  of 
dermal  and  inhalation  toxicity. 

ii.  Chronic  exposure  and  risk. 
Occupational/residential  exposure  risk 
assessments  (namely,  short-term  dermal, 
intermediate-term  dermal,  long-term 
dermal,  and  inhalation)  are  not  required 
because  of  the  demonstrated  absence  of 
dermal  and  inhalation  toxicity. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  Oral  exposure  due  to 
the  registered  residential  uses  of 
imidacloprid  may  result.  Thus,  a 
residential  short-term  risk  assessment 
via  the  oral  route  is  required.  See  Unit 
III(D){4)  of  this  preamble  for  a  full 
discussion  of  this  exposure  and  risk. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 


for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Using  the  conservative 
TMRC  exposure  assumptions  described 
above,  and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  estimated  the 
acute  exposure  to  imidacloprid  from 
food  will  utilize  12%  of  the  Acute  RfD 
for  the  most  highly  exposed  population 
subgroup  (U.S.  population  -  all  seasons). 
All  other  population  subgroups  which 
include  adults  have  acute  risk  estimates 
(food  only)  below  that  of  the  population 
subgroup  U.S.  Population  -  all  seasons. 
For  imidacloprid,  it  was  determined 
that  an  acceptable  acute  dietary 
exposure  (food  plus  water)  of  33.3%  or 
less  of  the  Acute  RfD  is  needed  to 
protect  the  safety  of  all  population 
subgroups.  The  estimated  exposures  at 
the  99th  percentile  for  all  population 
subgroups  that  include  adults  utilize 
less  than  33.3%  of  the  Acute  RfD. 

Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  33.3%  of  the  Acute  RfD  for 
adults.  Under  current  Agency 


exposure. 

Dermal  ai 
intermediat 
not  requirec 
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guidelines,  the  registered  non-dietary 
uses  of  imidacloprid  do  not  constitute 
an  acute  exposure  scenario.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
adults  from  acute  aggregate  exposure  to 
imidacloprid  residues. 

2.  Chronic  risk.  Using  the  partially 
refined  exposure  assumptions  described 
in  Unit  III(B)(l)(ii)  of  this  preamble,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  the 
Agency  has  estimated  the  chronic 
exposure  to  imidacloprid  from  food  will 
utilize  6.2%  of  the  chronic  RfD  for  the 
most  highly  exposed  adult  population 
subgroup,  non-hispanic  (other  than 
black  or  white).  All  other  population 
subgroups  which  include  adults  have 
chronic  (non-cancer)  risk  estimates 
(food  only)  below  that  of  the  population 
subgroup  non-hispanic  (other  than  black 
or  white).  For  imidacloprid,  it  was 
determined  that  an  acceptable  acute 
dietary  exposure  (food  plus  water)  of 
33.3%  or  less  of  the  chronic  RfD  is 
needed  to  protect  the  safety  of  all 
population  subgroups.  The  estimated 
exposures  for  all  adult  population 
subgroups  utilize  less  than  33.3%  of  the 
chronic  RfD. 

Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  33.3%  of  the  Chronic  RfD. 
Under  current  Agency  guidelines,  the 
registered  non-dietary  uses  of 
imidacloprid  do  not  constitute  a  chronic 
exposure  scenario.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  adults  from  chronic 
aggregate  exposure  to  imidacloprid 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Dermal  and  inhalation  ?hort-  and 
Intermediate  term  risk  assessments  are 
not  required  for  imidacloprid  as  dermal 
and  inhalation  exposure  endpoints  were 
not  identified  due  to  the  demonstrated 
absence  of  toxicity.  Short-  and 
intermediate-term  oral  exposure  are  not 
expected  for  adult  population 
subgroups.  A  discussion  of  short  and 
intermediate  term  oral  exposure  and 
risk  for  children  1-6  years  old  can  be 
found  in  Unit  III.D.4  of  this  preamble. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Imidacloprid  has  been 
classified  as  a  Group  E  chemical,  no 
evidence  of  carcinogenicity  for  humans, 
thus,  a  cancer  risk  assessment  is  not 
required. 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  imidacloprid  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivi.^  of 
infants  and  children  to  residues  of 
imidacloprid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies:  In 
a  developmental  toxicity  study  with 
Sprague-Dawley  rats,  groups  of  pregnant 
animals  (25/group)  received  oral 
administration  of  imidacloprid  (94.2%) 
at  0,  10,  30,  or  100  mg/kg  bwt/day 
during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 
decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consumption  at 
100  mg/kg  bwt/day.  No  treatment- 
related  effects  were  seen  in  any  of  the 
reproductive  parameters  (i.e..  Cesarean 
section  evaluation).  At  100  mg/kg  bwt/ 
day,  developmental  toxicity  manifested 
as  wavy  ribs  (fetus  =7/149  in  treateo  vs. 
2/158  in  controls  and  litters,  4/25  vs.  1/ 


25).  For  maternal  toxicity,  the  LOEL  was 
10  mg/kg  bwt/day  (LDT)  based  on 
decreased  body  weight  gain;  a  NOAEL 
was  not  established.  For  developmental 
toxicity,  the  NOAEL  was  30  mg/kg  bwt/ 
day  and  the  LOEL  was  100  mg/kg  bv\'t/ 
day  based  on  increased  wavy  ribs. 

In  a  developmental  toxicity  study 
with  Chinchilla  rabbits,  groups  of  16 
pregnant  does  were  given  oral  doses  of 
imidacloprid  (94.2%)  at  0,  8,  24  or  72 
mg/kg  bwt/day  during  gestation  days  6 
through  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwl/day  and  the 
LOEL  was  72  mg/kg  bwt/day  based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOEL  was  72  mg/kg  bwt/day  based 
on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities. 

iii.  Reproductive  toxicity  study.  In  a 
two-generation  reproductive  toxicity 
study,  imidacloprid  (95.3%)  was 
administered  to  Wistar/Han  rats  at 
dietary  levels  of  0,  100,  250,  or  700  ppm 
(0,  7.3.  18.3,  or  52.0  mg/kg  bwt/day  for 
males  and  0,  8.0,  20.5.  or  57.4  mg/kg 
bwt/day  for  females).  For  parental/ 
systemic/reproductive  toxicity,  the 
NOAEL  was  250  ppm  (18.3  mg/kg  bwt/ 
day)  and  the  LOEL  was  750  ppm  (52 
mg/kg  bwt/day),  based  on  decreases  in 
body  weight  in  both  sexes  in  both 
generations.  Based  on  these  factors,  the 
Agency  determined  that  the  review  be 
revised  to  indicate  the  parental/ 
systemic/reproductive  NOAEL  and 
LOEL  to  be  250  and  700  ppm, 
respectively,  based  upon  the  body 
weight  decrements  observed  in  both 
sexes  in  both  generations. 

iv.  Pre-  and  post-natal  sensitivity.  The 
developmental  toxicity  data 
demonstrated  no  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  exposure  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
data  did  not  identif>'  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposure.  Parental  NOAELs  were  lower 
or  equivalent  to  developmental  or 
offspring  NOAELs. 

V.  Conclusion.  There  is  a  need  for  a 
developmental  neurotoxicity  study  for 
assessment  of  potential  alterations  of 
functional  development.  However,  the 
Agency  has  determined  that  this  data 
gap  does  not  preclude  the 
establishment/continuance  of 
tolerances.  The  lOX  safety  factor  to 
account  for  enhanced  sensitivity  of 
infants  and  children  (as  required  by 
FQPA)  was  reduced  to  3X  and  the  factor 
applies  to  all  population  subgroups. 

2.  Acute  risK.  Using  the  conservative 
TMRC  exposure  assumptions  described 
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in  Unit  III.B.l.i  of  this  preamble,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  EPA 
has  estimated  the  acute  exposure  to 
imidacloprid  from  food  will  utilize  23% 
of  the  Acute  RfD  for  the  most  highly 
exposed  population  subgroup  that 
includes  children  (Nursing  infants,  <1 
year).  All  other  population  subgroups 
which  include  children  have  acute  risk 
estimates  (food  only)  below  that  of  the 
population  subgroup  Nursing  Infants 
(<1  year).  For  imidacloprid,  it  was 
determined  that  an  acceptable  acute 
dietary  exposure  (food  plus  water)  of 
33.3%  or  less  of  the  Acute  RfD  is 
needed  to  protect  the  safety  of  all 
population  subgroups.  The  estimated 
exposures  for  all  population  subgroups 
at  the  99th  percentile  utilize  less  than 
33.3%  of  the  Acute  RfD. 

Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  33.3%  of  the  Acute  RfD. 
Under  current  EPA  guidelines,  the 
registered  non-dietary  uses  of 
imidacloprid  do  not  constitute  an  acute 
exposure  scenario.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  children  from  acute 
aggregate  exposure  to  imidacloprid 
residues. 

3.  Chronic  risk.  Using  the  partially 
refined  exposure  assumptions  described 
above,  and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  estimated  the 
chronic  exposure  to  imidacloprid  from 
food  will  utilize  13%  of  the  Chronic  RfD 
for  the  most  highly  exposed  population 
subgroup  that  includes  children 
(Children,  1-6  years  old).  All  other 


population  subgroups  which  include 
children  have  chronic  risk  estimates 
(food  only)  below  that  of  the  population 
subgroup  Children,  1-6  years  old).  For 
imidacloprid,  it  was  determined  that  an 
acceptable  acute  dietary  exposure  (food 
plus  water)  of  33.3%  or  less  of  the 
Chronic  RfD  for  all  population 
subgroups  is  needed  to  protect  the 
safety  of  all  population  subgroups.  The 
estimated  exposures  for  all  population 
subgroups  which  include  children 
utilize  less  than  33.3%  of  the  Acute  RfD. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  33.3%  of  the  Chronic  RfD. 
Under  current  EPA  guidelines,  the 
registered  non-dietary  uses  of 
imidacloprid  do  not  constitute  a  chronic 
exposure  scenario.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  children  from 
chronic  aggregate  exposure  to 
imidacloprid  residues. 

4.  Short-  or  intermediate-term  risk. 
Dermal  and  inhalation  short-  and 
intermediate-term  risk  assessments  are 
not  required  for  imidacloprid  as  dermal 
and  inhalation  exposure  endpoints  were 
not  identified  due  to  the  demonstrated 
absence  of  toxicity.  However,  a  short 
term  residential  oral  risk  assessment  is 
required.  In  addition  to  its  food  uses, 
imidacloprid  is  registered  for  use  on 
turf,  home  gardens  and  pets.  EPA  has 
identified  potential  short-term  oral 
exposures  to  children  for  these  uses. 
These  exposures  include  the  following 
scenarios: 

•  Incidental  non-dietary  ingestion  of 
residues  on  lawns  from  hand-to-mouth 
transfer. 


•  Ingestion  of  pesticide-treated 
turfgrass. 

•  Incidental  ingestion  of  soil  from 
treated  gardens. 

•  Incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer. 

According  to  current  EPA  policy,  these 
exposures  are  considered  to  be  short- 
term  oral  exposures.  Incidental 
ingestion  of  pesticide  residues  on  pets 
from  hand-to  mouth  transfer  may  occur 
during  the  same  period  as  the  exposures 
from  the  turf  and  home  garden  uses. 
However,  children's  exposures  from  pet 
and  turf  uses  are  not  expected  to  both 
occur  at  the  high-end  level.  Therefore, 
these  exposures  were  considered  in 
separate  estimates  of  risk. 

A  short-term  oral  endpoint  was  not 
identified  for  imidacloprid.  According 
to  current  EPA  policy,  if  an  oral 
endpoint  is  needed  for  short-term  risk 
assessment  (for  incorporation  of  food, 
water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(Acute  RfD  =  0.42  mg/kg  bwt/day)  will 
be  used  to  incorporate  the  oral 
component  into  aggregate  risk.  Short- 
term  aggregate  exposure  is  defined  by 
EPA  to  be  average  food  and  water 
exposure  (chronic  exposure)  plus 
residential  exposure.  The  short-term 
risk  estimates  for  the  population 
subgroup  Children,  1  to  6  years  old,  is 
summarized  below  in  Tables  6  and  7. 
This  population  subgroup  was  chosen 
because  it  has  the  highest  chronic  food 
exposure  and  because  toddlers  have  the 
highest  exposure  from  the  residential 
uses. 


Table  6.— Short-Term  Aggregate  Exposure  and  Risk  (Includes  Turf  and  Garden  Uses  of  Imidacloprid) 


Population  Subgroup 


Children  (1  to  6  years  old) 


Chron- 
ic Food 
Expo- 
sure 
(mg/kg 
bwt/ 
day) 


0.0074 


Resi- 
den- 
tial 
Expo- 
sure' 
(mg/ 

kg 
bwt/ 
day) 


0.072 


Total 
Expo- 
sure^ 
(mg/ 

kg 
bwt/ 
day) 


0.079 


Percent 
Acute  RfD3 


19% 

tiol  nf  nocT^inLli^ili'®  °  '°^^,'  o<.''^'dacloprid  exposure  from  incidental  ingestion  of  residues  on  lawns  from  hand-to-mouth  transfer  plus  inges- 
tion  of  pesticide-treated  grass  plus  ingestion  of  soil  from  treated  gardens.  ^ 

'  Total  Exposure  =  Chronic  Food  Exposure  plus  Residential  Exposure, 

3  Percent  Acute  RfD     ~       ~ 


A.  Metaboh 


Total  Exposure  (mg/kg  bwt/day)  x  100%  Acute  RfD  (0.42  mg/kg  bwt/day) 


er  plus  inges- 
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Table  7.— Short-Term  Aggregate  Exposure  and  Risk  (Includes  The  Pet  Use  of  Imidacloprid) 

Population  Subgroup 

Chron- 
ic Food 
Expo- 
sure 
(mg/kg 
bwt/ 
day) 

Resi- 
den- 
tial 
Expo- 
sure' 
(mg/ 
kg 
bwt/ 
day) 

Total 
Expo- 
sure2 
(mg/ 

kg 

bwt/ 
day) 

Percent 
Acute  RfD3 

Children  (1  to  6  years  old)  

0.0074 

0.058 

0.065 

16% 

'  Residential  Exposure  =  total  o(  imidacloprid  exposure  from  incidental  ingestion  of  residues  on  pets  from  hand-to-mouth  transfer. 

2  Total  Exposure  =  Chronic  Food  Exposure  plus  Residential  Exposure. 

3  Percent  Acute  RfD  =  Total  Exposure  (mg/kg  bwt/day)  x  100%  Acute  RfD  (0.42  mg/kg  bwt/day) 


5.  Determination  of  safety.  Based  on 
^ese  risk  assessments,  EPA  concludes 
ithat  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
imidacloprid  residues. 

TV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

Data  concerning  the  metabolism  of 
imidacloprid  in  apples,  potatoes, 
tomatoes,  eggplant,  cottonseed,  field 
com,  ruminants  and  poultry  have 
previously  been  submitted.  The  nature 
of  imidacloprid  residues  in  plants  and 
animals  is  adequately  understood.  The 
residue  of  concern  is  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  as  specified  in  40  CFR  180.472. 

3.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703-305-5229). 

G.  Magnitude  of  Residues 

I    A  study  on  field  com  RAC's  has  been 
submitted.  This  study  has  not  been 
reviewed  in  detail.  Residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  are  not 
expected  to  exceed  0.1  ppm  in  field 
com  forage,  0.2  ppm  in  field  com  stover 
(fodder)  and  0.05  ppm  in  field  com 
grain.  Since  this  section  18  proposed 
use  is  a  seed  treatment,  a  tolerance  for 
aspirated  grain  fractions  is  not  required. 

A  study  on  field  com  processing  has 
been  submitted.  In  this  study,  field  com 
grown  from  imidacloprid-treated  (3.5-7 
oz  ai/A,  7X)  seed  were  harvested  at 


maturity  and  processed  by  wet  and  dry 
milling.  All  processed  fractions 
contained  residues  of  imidacloprid  and 
its  metabolites  at  levels  less  than  the 
limit  of  quantification  (<0.05ppm). 
Residues  of  imidacloprid  and  its 
metabolites  did  not  concentrate  into  the 
field  com  processed  products.  The 
Agency  concludes  tolerances  for 
imidacloprid  and  its  metabolites  are  not 
required  for  field  com  processed 
commodities. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  Residue  Limits 
(MRL)  for  imidacloprid  on  field  corn. 
Thus,  harmonization  is  not  an  issue  for 
this  section  18. 

E.  Rotational  Crop  Restrictions 

Data  conceming  the  metabolism  of 
imidacloprid  in  rotational  crops  were 
previously  submitted.  In  conjunction 
with  this  study,  EPA  has  concluded  that 
a  rotation  interval  of  12  months  is 
appropriate  for  all  crops  except  those 
with  imidacloprid  tolerances  which 
may  be  rotated  at  anytime.  In 
conjunction  with  PP  6F4765,  tolerances 
for  inadvertent  residues  in/ on  the  crop 
groups  Cereal  Grains,  Forage,  Fodder 
and  Straw  of  Cereal  Grains,  Legume 
Vegetables  and  the  Foliage  of  Legume 
Vegetables;  and  the  crops  sweet  com, 
soybeans  and  safflower  have  been 
proposed  in  conjunction  with  a  30-day 
plantback  interval  for  these  crops. 

EPA  has  recently  recommended  in 
favor  of  the  granting  of  these  tolerances 
and  the  30-day  plant  back  interval.  EPA 
concludes  the  following  rotation 
restriction  is  adequate  for  this  section 
18:  Any  crops,  except  those  having 
imidacloprid  tolerances,  sweet  corn, 
soybeans  and  safflower  and  the  crops  of 
the  crop  groups  Cereal  Grains  and 
Legume  Vegetables,  may  be  planted 
back  one  year  following  imidacloprid 
applications.  The  crops  sweet  com, 
soybeans,  and  safflower,  and  the  crops 
of  the  crop  groups  Cereal  Grains  and 
Legume  Vegetables  may  be  rotated  30- 


days  after  the  last  imidacloprid 
treatment.  Other  crops  having 
imidacloprid  tolerances/uses  may  be 
rotated  at  anytime. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  imidacloprid 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  field  com  forage  at  0.1  ppm, 
field  com  stover  (fodder)  at  0.2  ppm. 
and  field  com  grain  at  0.05  ppm  ppm. 

VL  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
reg"ulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
la^y.  However,  until  those  modifications 
caA  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February'  1,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
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contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  irv40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300758J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 


submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 


compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
[submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sub|ects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  16, 1998. 
fames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
[amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
(Continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.472,  the  table  to  paragraph 
(b)  by  adding  alphabetically  entries  for 
ifield  corn  forage,  field  com  stover 
i(fodder),  and  field  com  grain,  to  read  as 
follows: 

§180.472    tmidacloprid;  tolerances  for 
residues. 


(b)  Section  18  emergency  exemptions. 


Commodity 


Field  com  forage  

Pield  corn  stover  (fodder) 
Field  corn  grain  


Expiration/ 
Revoca- 
tion Date 


5/1/00 
5/1/00 
5/1/00 


(FR  Doc.  98-31686  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  6S«0-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300700A;  FRL-6040-4] 
RIN  2070-nAB78 

Triasulfuron;  Pesticide  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  mle;  technical 

amendment. 

SUMMARY:  EPA  is  issuing  a  technical 
amendment  to  a  tolerance  regulation  for 
triasulfuron  (3-(6-methoxy-4-methyl- 
l,3,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)ureal  that 
published  in  the  Federal  Register  on 
August  18,  1998. 

DATES:  This  regulation  is  effective 
December  2,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  1,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300700A1, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300700A],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 


objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number 
(OPP300700A].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  mle  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5697;  e-mail: 
tompkins.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
August  18,  1998  issue  of  the  Federal 
Register  EPA  issued  a  regulation 
establishing  tolerances  for  residues  of 
triasulfuron  [3-(6-methoxy-4-methyl- 
l,3,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)ureal  in  or 
on  cattle,  kidney;  goat,  kidney;  grass, 
forage;  grass,  hay;  horse,  kidney;  and 
sheep,  kidney.  Novartis  Crop  Protection, 
Inc.,  requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170).  At  the  time  of  the  petition, 
(63FR  29401,  May  29,  1998)  Novartis 
Crop  Protection,  Inc.,  also  requested  that 
tolerances  be  established  for  residues  of 
this  herbicide  in  or  on  hog  kidney. 
Inadvertently,  hog  kidney  was  left  out  of 
tha  August  18,  1998  final  mle  that 
amended  40  CFR  180.459.  This 
document  corrects  the  August  18,  1998 
regulation  by  adding  tolerances  for 
residues  in  or  on  hog  kidney. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
pr5vides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govem  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
ney  law. 

Any  person  may,  by  February  1,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
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the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300700AJ  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  The  official  record  for 
this  rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

III.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 


economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
goverrunents,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governtnents  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
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13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  15, 1998. 
1 
.^imold  E.  Layne, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

'  Therefore,  40  CFR  chapter  I,  part  180 
is  amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.459  is  amended  by 
adding  alphabetically  an  entry  for  "Hog, 
kidney"  to  the  table  in  paragraph  (a)  to 
read  as  follows: 

§  180.459  Triasulfuron;  tolerances  for 
residues. 

(a)  *  *  * 


Commodity 


Hog,  kidney 


Parts 
per 
mil- 
lion 


0.5 


(FR  Doc.  98-31685  Filed  12-1-98:  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300745;  FRLr6036-3] 
RIN  2070-AB78 

Tebuconazole;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
tebuconazole  in  or  on  hops.  This  action 
is  in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  hops.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  tebuconazole  in  this 
food  commodity  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
December  31,  2,000. 
DATES:  This  regulation  is  effective 
December  2,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  1,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3007451, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300745],  must  also  be  submitted  to: 
Public  Information  and  Records 


Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Cr>'stal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
doiAet@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrj'ption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3007451.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depositor^'  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  A.  Madden.  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6463,  e-mail: 
madden.barbara@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.SC.  346a(e)  and  (1)16),  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
tebuconazole  in  or  on  hops  at  4.0  part 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
2,000.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Qualitv  Protection  Act  of 
1996  (FQPA)  (Pub.'L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amondments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
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safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associatedwith  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for 
tebuconazole  on  hops  and  FFDCA 
Tolerances 

The  States  of  Idaho,  Oregon,  and 
Washington  availed  themselves  of  the 


authority  to  declare  a  crisis  exemption 
to  use  tebuconazole  for  control  of 
Powdery  mildew  [Sphaerotheca 
macularis)  on  hops.  Powdery  mildew  is 
a  serious  hop  disease  in  many  hop 
growing  areas  in  the  world.  The 
elimination  of  commercial  hop 
production  in  New  York  during  the 
early  part  of  this  century  is  largely 
blamed  on  this  disease.  Since  this 
disease  has  not  been  observed  in  the 
Pacific  Northwest  until  very  recently,  no 
effective  fungicides  are  registered  for 
use  on  hops  to  control  it.  Sulfur  is  the 
only  pesticide  available,  but  does  not 
provide  effective  control.  The  pathogen 
is  airborne  and  spreads  quickly, 
primarily  during  the  months  of  July  and 
August,  which  are  critical  to  hop 
production.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of 
tebuconazole  on  hops  for  control  of 
Powdery  mildew  (Sphaerotheca 
macularis)  in  Idaho,  Oregon,  and 
Washington.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebuconazole  in  or  on  hops.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2,000,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  rehiaining  in  or  on  hops  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebuconazole  meets  EPA's 
registration  requirements  for  use  on 
hops  or  whether  a  permanent  tolerance 


for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  tebuconazole 
by  a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  Idaho,  Oregon,  and 
Washington  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  tebuconazole, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26,  1997)(FRL- 
5754-7) . 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebuconazole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tebuconazole  on  hops  at  4.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebuconazole  are 
discussed  below. 

1.  Acute  toxicity.  The  acute  reference 
dose  (acute  RfD)  of  0.1  milligrams/ 
kUogram/day  (mg/kg/day)  for 
tebuconazole  was  established  based  on 
a  developmental  toxicity  study  in  mice 
with  a  No-Observed-Adverse-Effect- 
Level  (NOAEL)  of  10  mg/kg/day  for 
developmental  toxicity.  At  the  Lowest- 
Observed-Adverse-Effect-Level  (LOAEL) 
of  30  mg/kg/day,  an  increased  incidence 
of  runts  (fetuses  weighing  less  than  1.3 
gram)  were  observed.  An  uncertainty 
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factor  of  100  (lOX  for  inter-species 
extrapolation  and  lOX  for  intra-species 
variability)  was  applied  to  the  NOAEL 
of  10  mg/kg/day  to  calculate  the  acute 
RfD  of  0.1  mg/kg/day.  EPA  has 
determined  that  the  lOX  factor  to 
account  for  enhanced  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  should  be  retained.  This 
determination  is  based  on  the  results  of 
the  developmental  toxicity  study  in 
mice  used  to  establish  the  acute  RfD, 
other  developmental  toxicity  studies  in 
mice,  rats  and  rabbits  and  the  structural 
relationship  of  tebuconazole  to  several 
other  triazole  pesticides  which  also 
have  been  shown  to  induce 
developmental  toxicity  in  rats  and/or 
rabbits.  For  acute  dietary  exposure,  EPA 
determined  that  the  lOX  safety  factor  is 
applicable  to  the  subpopulations 
females  (13+  years  old),  as  well  as 
infants  and  children  because  the  effects 
seen  were  developmental  and  are 
presumed  to  occur  following  "acute" 
exposures.  For  subpopulations  other 
than  females  (13+  years  old),  infants  and 
children,  a  toxicological  endpoint  was 
not  identified.  Application  of  the  lOX 
safety  factor  for  enhanced  susceptibility 
of  infants  and  children  to  the  acute  RfD 
of  0.1  mg/kg/day  results  in  an 
acceptable  acute  dietary  exposure  (food 
plus  water)  of  10%  or  less  of  the  acute 
RfD. 

2.  Short-  and  intermediate-term 
toxicity.  Toxicological  endpoints  for 
short-  or  intermediate-term  dermal 
toxicity  were  not  identified.  Adverse 
systemic  effects  were  not  observed  in 
dermal  developmental  toxicity  studies 
in  mice  or  rats  at  the  limit  dose  of  1,000 
mg/kg/day  or  in  a  21-day  dermal 
toxicity  study  in  rabbits  at  the  limit  dose 
of  1,000  mg/icg/day.  Therefore,  risk 
assessments  for  short-  or  intermediate- 
term  dermal  exposure  were  not 
conducted. 

A  NOAEL  of  0.0106  mg/liter/day 
(equivalent  to  2.9  mg/kg/day)  was 
identified  as  the  toxicological  endpoint 
for  short-  and  intermediate-term  (and 
chronic)  inhalation  toxicity  based  on  a 
21-day  inhalation  toxicity  study  in  rats. 
At  the  LOAEL  of  0.1558  mg/liter/day, 
piloerection  and  increased  liver  O- 
demethylase  and  AT-demethylase  activity 
were  observed  in  both  males  and 
females.  EPA  determined  that  the  lOX 
safety  factor  to  account  for  enhanced 
susceptibility  of  infants  and  children  (as 
required  by  FQPA)  is  not  applicable  for 
inhalation  toxicity  for  the  currently 
registered  residential  exposures  to 
tebuconazole.  A  Margin  of  Exposure 
(MOE)  of  100  or  more  for  short-  or 
intermediate-term  non-dietary  risk  is 
acceptable  for  all  subpopulations. 


3.  Chronic  toxicity.  EPA  has 
established  a  chronic  RfD  for 
tebuconazole  at  0.03  mg/kg/day.  This 
RfD  is  based  on  a  1-year  chronic  feeding 
study  in  dogs  in  which  the  NOAEL  was 
100  ppm  (2.96  mg/kg/day  in  males  and 
2.94  mg/kg/day  in  females)  and  the 
LOAEL  was  150  ppm  (4.39  mg/kg/day 
in  males  and  4.45  mg/kg/day  in 
females),  based  on  histopathological 
changes  in  the  adrenal  gland 
(hypertrophy  of  the  zona  fasciculata  and 
fatty  changes  in  the  zona  glomerulosa  in 
both  sexes  and  lipid  hyperplasia  in  the 
cortex  in  males).  An  uncertainty  factor 
of  100  was  used  to  account  for  inter- 
species extrapolation  and  intra-species 
variability.  EPA  determined  that  the 
lOX  factor  for  enhanced  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  is  not  applicable  for  chronic 
dietary  exposure.  A  chronic  dietary 
exposure  (food  plus  water)  of  100%  or 
less  of  the  Chronic  RfD  is  acceptable  for 
all  subpopulations. 

4.  Carcinogenicity.  Tebuconazole  is 
classified  as  a  Group  C  (possible  human) 
carcinogen.  This  decision  was  primarily 
based  on  results  in  a  91-week 
carcinogenicity  study  in  mice  in  which 
the  following  effects  were  observed: 

i.  A  statistically  significant  increase  in 
the  incidence  of  hepatocellular 
adenomas,  carcinomas  and  combined 
adenomas/carcinomas  in  male  mice  at 
the  highest  dose  tested  (279  mg/kg/day). 

ii.  A  statistically  significant  increase 
in  the  incidence  of  hepatocellular 
carcinomas  and  combined  adenomas/ 
carcinomas  in  female  mice  at  the 
highest  dose  tested  (366  mg/kg/day). 
In  addition,  tebuconazole  is  structurally 
related  to  several  other  triazole 
pesticides  that  produce  similar  liver 
tumors  in  mice.  For  the  purpose  of 
carcinogenic  risk  assessment,  the  RfD 
methodology  is  used  to  estimate  human 
risk. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.474)  for  the  residues  of 
tebuconazole,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
have  been  established  for  milk  and  meat 
byproducts  in  connection  with  use  of 
tebuconazole  under  a  previous  section 
18.  Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  tebuconazole  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  An  acute 
dietary  endpoint  of  concern  was 
identified  for  subpopulations  females 


(13+  years  old),  as  well  as  infants  and 
children.  For  acute  dietary  exposure, 
EPA  determined  that  the  lOX  safety 
factor  for  enhanced  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  is  applicable  to  all  of  these 
subpopulations.  Application  of  the  lOX 
safety  factor  for  enhanced  susceptibility 
of  infants  and  children  to  the  acute  RfD 
of  0.1  mg/kg/day  results  in  an 
acceptable  acute  dietary  exposure  (food 
plus  water)  of  10%  or  less  of  the  acute 
RfD. 

An  acute  dietary  (food  only) 
probablistic  risk  analysis  submitted  in 
conjunction  with  another  action  was 
used  to  estimate  acute  dietary  risk.  The 
following  assumptions  were  utilized  in 
the  Monte  Carlo  analysis:  (a)  Percent 
crop  treated  data  were  used  for  all 
commodities;  (b)  maximum  residue 
levels  from  crop  field  trials  for  single 
serving  commodities  such  as  bananas 
and  peaches  were  utilized;  (c)  average 
residue  levels  from  crop  field  trials  were 
used  for  blended  commodities  such  as 
fruit  juices,  grains  and  oils;  (d) 
anticipated  residue  levels  for  ruminant 
commodities  were  calculated  using  a 
livestock  diet  constructed  using 
anticipated  residue  levels  for  livestock 
feed  items.  This  analysis  should  be 
considered  highly  refined.  This  analysis 
was  run  with  2,000  iterations.  The 
restilts  of  the  Monte  Carlo  analysis 
indicate  that  the  percent  of  acute  RfD  for 
all  children  and  infants  subgroups  as 
well  as  females  13+  years  old  are  all 
below  10%  of  the  RfD:  nursing  infants 
(<  1  year  old),  7%;  non-nursing  infants 
{<  {.year  old),  7%;  children  (1  to  6  years 
old)  9%,  children  (7  to  12  years  old) 
3%;  all  infants  (<  1  year  old),  7%; 
females  (13  years  plus  old),  3%. 

ii.  Chronic  exposure  and  risk.  The 
Agency  conducted  a  chronic  dietary 
exposure  analysis  and  risk  assessment. 
The  analysis  evaluated  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1977-78 
Nationwide  Food  Consumption  Survey 
(NFCS)  and  accumulates  exposure  to  the 
chemical  for  each  commodity.  In 
conducting  the  chronic  dietary  risk 
assessment,  the  Agency  made  very 
conservative  assumptions  (100%  of 
hops,  pistachios  and  wheat  and  all  other 
commodities  having  tebuconazole 
tolerances  will  contain  residues  and 
those  residues  will  be  at  tolerance  level) 
which  results  in  an  overestimation  of 
human  dietary  exposure.  Thus,  in 
making  a  safety  determination  for  these 
tolerances,  the  Agency  is  taking  into 
account  this  conservative  exposure 
assessment. 

The  existing  tebuconazole  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerance(s))  result 
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in  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  percentages  of  the  RfD  below  100% 
for  all  subgroups  (i.e.,  U.S.  population, 
11%  and  non-nursing  infants  (<  1  year 
old),  the  most  highly  exposed  subgroup, 
37%). 

2.  From  drinking  water.  Based  on 
present  data  in  the  Agency  files, 
tebuconazole  is  persistent  and  relatively 
immobile.  There  are  no  established 
Maximum  Contaminant  Level  or  health 
advisory  levels  for  residues  of 
tebuconazole  in  drinking  water. 
Monitoring  data  for  residues  of 
tebuconazole  in  surface  and  ground 
water  are  not  available.  Tebuconazole  is 
not  included  in  the  Pesticides  in 
Ground  Water  Database  (USEPA,  1992), 
and  it  was  not  an  analvte  in  the  National 
Pesticide  Survey  (USEPA,  1990). 

EPA  estimated  exposure  for 
tebuconazole  for  both  surface  and 
ground  water  based  on  available 
modeling.  Environmental 
concentrations  for  surface  water  were 
estimated  using  modeling  from  GENEEC 
(Generic  Estimated  Environmental 
Concentration).  For  surface  water,  the 
maximum  concentrations  were  used  for 
acute  risk  calculations,  the  annual 
means  (1-10  years  old)  for  chronic  risk 
calculations.  Current  Agency  policy 
allows  that  a  factor  of  3  be  applied  to 
GENEEC  model  values  when 
determining  whether  or  not  a  level  of 
concern  has  been  exceeded.  If  the 
GENEEC  model  value  is  S  3  times  the 
drinking  water  level  of  concern 
(DWLOC),  the  pesticide  is  considered  to 
have  passed  the  screen.  Acute  and 
chronic  ground  water  concentrations 
were  estimated  using  the  SCI-GROW 
(Screening  Concentration  in  Ground 
Water)  model.  For  the  purposes  of  the 
screening  level  assessment,  the 
maximum  and  average  annual 
concentrations  in  ground  water  are  not 
believed  to  vary  significantly.  DWLOCs 
will  be  compared  directly  to  values. 

i.  Acute  exposure  and  risk.  DWLOCs 
were  calculated  for  acute  exposures  to 
tebuconazole  in  surface  and  ground 
water  for  females  13+  years  old  and 
children  (1-6  years  old).  Relative  to  an 
acute  toxicity  endpoint,  the  acute 
dietary  food  exposure  (from  the 
probablistic  analysis)  was  subtracted 
from  the  ratio  of  the  acute  NOAEL  to  the 
appropriate  percentage  acute  RfD  to 
obtain  the  acceptable  acute  exposure  to 
tebuconazole  in  drinking  water. 
DWLOCs  were  then  calculated  from  this 
acceptable  exposure  using  default  body 
weights  (60  kg  for  females  and  10  kg  for 
children)  and  drinking  water 
consumption  figures  (2  liters  for  females 
and  1  liter  for  children).  Based  on  these 
calculations  EPA's  DWLOC  for  acute 


dietary  risk  is  14  parts  per  billion  (ppb) 
for  children  (1-6  years  old)  and  200  ppb 
for  females  13+  years  old. 

Maximum  concentrations  of 
tebuconazole  in  surface  and  ground 
water  are  estimated  to  be  14  ppb  and  0.3 
ppb,  respectively.  The  maximum 
estimated  concentrations  of 
tebuconazole  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  acute  exposure  in  drinking 
water  for  the  females  13+  and  children. 

ii.  Chronic  exposure  and  risk.  EPA 
has  calculated  DWLOCs  for  chronic 
exposures  to  tebuconazole  in  surface 
and  ground  water.  To  calculate  the 
DWLOC  for  chronic  exposures  relative 
to  a  chronic  toxicity  endpoint,  the 
chronic  dietary  food  exposure  was 
subtracted  from  the  chronic  RfD  (0.03 
mg/kg/day)  to  obtain  the  acceptable 
chronic  exposure  to  tebuconazole  in 
drinking  water.  DWLOCs  were  then 
calculated  from  this  exposure  using 
default  body  weights  (70  kg  for  U.S. 
population,  60  kg  for  females  and  10  kg 
for  children)  and  drinking  water 
consumption  figures  (2  liters  U.S. 
population  and  females  and  1  liter 
children).  Based  on  these  calculations 
EPA's  DWLOCs  for  chronic  risk  are  950 
ppb  for  the  U.S.  population,  780  ppb  for 
females  and  190  ppb  for  non-nursing 
infants  (<  1  year  old). 

Estimated  annual  average 
concentrations  of  tebuconazole  in 
surface  water  and  ground  water  are  10 
ppb  and  0.3  ppb,  respectively.  The 
estimated  annual  average  concentrations 
of  tebuconazole  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  chronic  exposure  in 
drinking  water. 

3.  From  non-dietary  exposure.  No 
short-  or  intermediate-term  dermal 
toxicological  endpoints  were  identified. 
Tebuconazole's  registered  residential 
uses  are  for  the  formulation  of  wood- 
based  composite  products,  wood 
products  for  in-ground  contact,  plastics, 
exterior  paints,  glues  and  adhesives. 
Currently,  the  only  residential  end-use 
products  on  the  market  are  for  exterior 
treated  wood  use.  Exposure  via 
incidental  ingestion  (by  children)  and 
inhalation  are  not  a  concern  for  these 
products  which  are  used  outdoors.  No 
paints  or  other  end-use  products 
containing  tebuconazole  are  available 
for  interior  use.  Accordingly,  residential 
exposure  is  not  expected  at  this  time. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 


residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebuconazole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebuconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebuconazole  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  A  toxicological 
endpoint  was  identified  for  acute 
dietary  risk  assessments  for 
subpopulations  females  (13+  years  old), 
infants  and  children.  The  lOX  safety 
factor  for  enhanced  susceptibility  of 
infants  and  children  as  required  by 
FQPA  is  applicable  for  all  of  these 
subgroups.  Therefore,  10%  or  less  of  the 
acute  RfD  of  0.1  mg/kg/day  results  in  an 
acceptable  acute  dietary  exposure  (food 
plus  water). 

An  acute  dietary  (food  only) 
probablistic  risk  analysis  resulted  in  3% 
of  the  acute  RfD  utilized  for  females 
(13+  years  old).  The  maximum 
estimated  concentrations  of 
tebuconazole  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  acute  exposure  in  drinking 
water  for  the  females  13+.  Currently  the 
only  residential  end-use  products  on  the 
market  are  for  exterior  treated  wood  use. 
Exposure  via  incidental  ingestion  (by 
children)  and  inhalation  are  not  a 
concern  for  these  products  which  are 
used  outdoors.  No  paints  or  other  end- 
use  products  containing  tebuconazole 
are  available  for  interior  use. 
Accordingly  residential  exposure  is  not 
expected  with  these  uses.  Therefore, 
EPA  concludes  with  reasonable 
certainty  that  residues  of  tebuconazole 
do  not  contribute  significantly  to  the 
aggregate  acute  risk  at  the  present  time. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  tebuconazole  from  food  will 
utilize  11%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 


exposure  is 
residential  i 
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subgroup  with  the  highest  aggregate 
exposure  from  food  is  Non-Nursing 
Infants  (<  1  year  old),  discussed  below. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  As 
stated  above,  residential  exposure  to 
tebuconazole  is  not  expected  for  the 
currently  registered  uses.  Despite  the 
potential  for  exposure  to  tebuconazole 
in  drinking  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  tebuconazole  do  not  contribute 
significantly  to  the  aggregate  chronic 
risk  at  the  present  time. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
axposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  No  short-  or  intermediate- 
term  dermal  toxicological  endpoints 
were  identified.  Also,  no  residential 
exposure  is  expected  from  the  current 
residential  uses.  Thus,  no  risk 
assessments  were  conducted  for 
residential  exposure.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
tebuconazole  does  not  contribute 
significantly  to  the  aggregate  short-  and 
intermediate-term  risk  at  the  present 
time. 

I    4.  Aggregate  cancer  risk  for  U.S. 
population.  Tebuconazole  is  classified 
as  a  Group  C  (possible  human) 
carcinogen.  Since,  for  the  purpose  of 
carcinogenic  risk  assessment  the  RfD 
methodology  was  used,  the  discussion 
for  Chronic  risk  (11%  of  RflD  utilized)  in 
Unit  III.D.2  above  applies  to  cancer  risk 
Qs  well.  Therefore,  EPA  concludes  with 
reasonable  certainty  that  tebuconazole 
does  not  contribute  significantly  to  the 
aggregate  cancer  risk  at  the  present  time. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebuconazole  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebuconazole,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  arid  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 


maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
two  associated  oral  developmental 
toxicity  studies  in  mice,  the  maternal 
NOAEL  was  10  mg/kg/day  and  the 
LOAEL  was  20  mg/kg/day,  based  on 
decreased  hematocrit  and  effects  in  the 
liver.  The  developmental  toxicity 
NOAEL  was  10  mg/kg/day  and  the 
LOAEL  was  30  mg/kg/day,  based  on 
increased  numbers  of  runts  (fetuses 
weighing  less  than  1.3  grams).  In 
addition,  at  100  mg/kg/day,  frank 
malformations  in  the  skull,  brain  and 
spinal  column  and  a  reduced  rate  of 
ossification  in  the  cranium  were 
observed.  In  a  dermal  developmental 
toxicity  study  in  mice,  no 
toxicologically  significant  maternal 
toxicity  or  developmental  toxicity  was 
observed  at  the  limit  dose  of  1,000  mg/ 
kg/day. 

In  an  oral  developmental  toxicity 
study  in  rats,  the  maternal  NOAEL  was 
30  mg/kg/day  and  the  LOAEL  was  60 
mg/kg/day,  based  on  increased  liver 
weight.  The  developmental  toxicity 
NOAEL  was  30  mg/kg/day  and  the 
LOAEL  was  60  mg/kg/day,  based  on 
delayed  ossification  of  several  bones 
and  increased  numbers  of  fetuses  with 
supernumerary  ribs.  In  addition,  at  120 
mg/kg/day,  increased  resorptions, 
decreased  fetal  body  weights  and  frank 
malformations  in  two  fetuses  (missing 
tail,  agnatha,  microtomia  and 
anophthalmia)  were  observed.  In  a 


dermal  developmental  toxicity  study  in 
rats,  no  toxicologically  significant 
maternal  toxicity  or  developmental 
toxicity  was  observed  at  the  limit  dose 
of  1,000  mg/kg/day. 

In  an  oral  developmental  toxicity 
study  in  rabbits,  the  maternal  NOAEL 
was  30  mg/kg/day  and  the  LOAEL  was 
100  mg/kg/day,  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
The  de  velopmental  toxicity  NOAEL 
was  30  mg/kg/day  and  the  LOAEL  was 
100  mg/kg/day,  based  on  increased 
postimplantation  loss,  increased  frank 
malformations,  hydrocephalus  and 
delayed  ossification  of  bones.  In  another 
oral  developmental  toxicity  study  in 
rabbits,  the  maternal  NOAEL  was  <  10 
mg/kg/day  and  the  LOAEL  was  10  mg/ 
kg/day,  based  on  increased  incidences 
of  single  cell  necrosis  (minimal  severity) 
in  liver  cells.  The  maternal  NOAEL  from 
this  study  was  not  used  to  determine  the 
acute  RfD  because  single  cell  necrosis 
was  not  considered  to  result  from  a 
single  exposure.  The  developmental 
toxicity  NOAEL  was  30  mg/kg/day  and 
the  LOAEL  was  100  mg/kg/day,  based 
on  increased  postimplantation  loss, 
decreased  fetal  body  weights,  increased 
percentage  of  fetuses  with  abnormalities 
(including  runts,  hemidiaphragm,  limb 
abnormalities  and  neural  tube  defects 
characterized  as  meningocoele  and 
spina  bifida)  and  delayed  ossification  of 
bones. 

iii.  Reproductive  toxicity  study.  In  a 
2-ceneration  reproduction  study  in  rats, 
the  parental  (systemic)  toxicity  NOAEL 
was  15  mg/kg/day  and  the  LOAEL  was 
50  mg/kg/day,  based  on  loss  of  hair, 
decreased  body  weights,  decreased  food 
consumption,  increased  severity  of 
spleen  hemosiderosis  and  decreased 
liver  and  kidney  weights.  For  offspring 
toxicity,  the  NOAEL  was  15  mg/kg/day 
and  the  LOAEL  was  50  mg/kg/day, 
based  on  decreased  pup  body  weights 
from  birth  through  weeks  3-4  in  all 
litter  groups. 

iv.  Pre-  and  post-natal  sensitivity.  The 
above  studies  meet  the  standard 
toxicology  data  requirements,  as 
required  for  a  food-use  chemical,  in  40 
CFR  part  158.  However,  after  evaluation 
of  the  findings  in  these  studies, 
particularly  with  respect  to  effects  on 
the  fetal  nervous  system,  together  with 
a  consideration  of  neurotoxic  effects 
observed  in  several  other  developmental 
tojycity  studies  on  structurally  related 
triazole  pesticides,  the  Agency 
requested  a  postnatal  developmental 
neurotoxicity  study  in  rats  (Guideline 
83-6)  be  conducted.  The  EPA  notes 
effects  on  the  nervous  system  of  fetuses 
in  studies  on  tebuconazole  occurred 
only  at  doses  of  100  mg/kg/day  or 
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higher--!. e.  at  doses  at  least  tenfold 
higher  than  the  developmental  toxicity 
NOAEL  (10  mg/kg/day)  to  be  used  for 
the  assessment  of  acute  dietary  risk. 

On  the  basis  of  comparative  NOAELs 
and  LOAELs,  it  was  determined  there 
was  no  indication  of  increased 
susceptibility  of  the  offspring  of  mice, 
rats  or  rabbits  resulting  from  prenatal 
and/or  postnatal  exposure  to 
tebuconazole.  However,  the  maternal 
effects  observed  in  the  developmental 
toxicity  studies  at  the  LOAEL  were  of 
minimal  concern  and  did  not  increase 
substantially  in  severity  at  higher  doses, 
whereas  the  developmental  effects  at  the 
LOAEL  were  pronounced  and  at  higher 
doses  were  quite  severe  (including  frank 
malformations)  in  mice  (at  100  mg/kg/ 
day),  rats  (at  120  mg/kg/day)  and  rabbits 
(at  100  mg/kg/day).  Based  on  a 
consideration  of  all  the  above  findings, 
the  Agency  retained  the  lOX  factor  for 
enhanced  susceptibility  to  infants  and 
children.  The  lOX  factor  is  applicable  to 
acute  dietary  exposures  for  the 
subpopulations  females  (13+  years  old), 
infants  and  children.  The  lOx  factor  for 
enhanced  sensitivity  of  infants  and 
children  is  not  applicable  to  chronic 
exposure  analysis. 

v.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebuconazole  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Acute  risk.  An  acute  dietary  (food 
only)  probablistic  risk  analysis  resulted 
in  the  following  percentages  for  the 
acute  RfD:  nursing  infants  (<  1  year  old), 
7%;  non-nursing  infants  (<  1  year  old), 
7%;  children  (1  to  6  years  old)  9%, 
children  (7  to  12  years  old)  3%;  and  all 
infants  (<  1  year  old),  7%.  The 
maximum  estimated  concentrations  of 
tebuconazole  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  acute  exposure  in  drinking 
water  for  children.  Currently  the  only 
residential  end-use  products  on  the 
market  are  for  exterior  treated  wood  use. 
Exposure  via  incidental  ingestion  (by 
children)  and  inhalation  are  not  a 
concern  for  these  products  which  are 
used  outdoors.  No  paints  or  other  end- 
use  products  containing  tebuconazole 
are  available  for  interior  use. 
Accordingly  residential  exposure  is  not 
expected  with  these  uses.  Therefore, 
EPA  concludes  with  reasonable 
certainty  that  residues  of  tebuconazole 
do  not  contribute  significantly  to  the 
aggregate  acute  risk  at  the  present. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
tebuconazole  from  food  will  utilize  up 
to  37%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 


for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  As 
stated  above,  residential  exposure  to 
tebuconazole  is  not  expected  for  the 
currently  registered  uses.  Despite  the 
potential  for  exposure  to  tebuconazole 
in  drinking  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  RfD.  Therefore.  EPA  concludes 
with  reasonable  certainty  that  residues 
of  tebuconazole  do  not  contribute 
significantly  to  the  aggregate  chronic 
risk  at  the  present  time. 

4.  Short-  or  intermediate-term  risk.  As 
stated  above,  residential  exposure  to 
tebuconazole  is  not  expected  for  the 
currently  registered  uses. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebuconazole  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants 

The  metabolism  of  tebuconazole  in  or 
on  grapes,  wheat,  and  peanuts  have 
been  reviewed.  The  nature  of  the 
residue  in  wheat  is  adequately 
understood.  For  the  purposes  of  this 
section  18,  the  nature  of  the  residue  in 
hops  is  considered  to  be  adequately 
understood  (by  translation  from  grapes, 
wheat  and  peanuts).  The  residue  of 
concern  in  plants  is  tebuconazole  per  se. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  entitled  "Gas 
Chromatographic  Method  (GLC/TSD)  for 
Determination  of  Residues  of 
Tebuconazole  in  Crops,  Processed 
Products,  Soil  and  Water"  (  PP  #9F3724) 
is  adequate  to  enforce  time-limited 
tolerances  for  residues  of  tebuconazole 
in  or  on  hops.  The  method  may  be 
requested  from:  Calvin  Furlow.  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  S\V..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703-305-5229). 

C.  Magnitude  of  Residues 

Residues  of  tebuconazole  per  se  are 
not  expected  to  exceed  4.0  ppm  in  or  on 
dried  hops  cones  as  a  result  of  this 
section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits  for 


residues  of  tebuconazole  in  or  on  dried 
hops  cones.  International  harmonization 
is  thus  not  an  issue  for  this  time-limited 
tolerance. 

E.  Rotational  Crop  Restrictions 

A  plantback  interval  of  120  days  after 
last  application  for  crops  not  listed  on 
the  label  is  required.  However,  rotation 
restrictions  are  not  applicable  to  hops  as 
these  crops  are  not  normally  rotated. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebuconazole  in  hops  at 
4.0  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  1,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
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contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3007451  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamaiI.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 
The  official  record  for  this 
lemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
jrlecord  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vni.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408  (1)(6).  The 


^ 


Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
dcfis  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  6. 1998. 
Arnold  E.  Layne, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.474,  in  the  table  to 
paragraph  (b)(l]  by  adding  an  entry  for 
"Hops"  to  read  as  follows: 

§  180.474    Tebuconazole;  tolerances  for 
residues. 


(b) 


Commodity 

Parts 
per 
mil- 
lion 

Expiration/ 

Revocation 

Date 

Hops  

4.0 

12/31/00 

*       *       * 
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BU.UNO  COOE  SS6O-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300755;  FRL-6041-3] 
RIN  2070-AB78 

Primisulfuron-Methyl;  Extension  of 
Tolerance  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  primisulfuron-methyl  and  its 
metabolites  in  or  on  bluegrass  hay  at  0.1 


part  per  milUon  (ppm)  for  an  additional 
18-month  period,  to  April  30,  2000. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  authorizing  use  of  the 
pesticide  on  bluegrass  grown  for  seed. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
December  2, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  February  1,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300755], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  heeiring  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  number,  [OPP-300755], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  electronic 
objections  and  hearing  requests  will  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  copies  of  electronic  objections  and 
hearing  requests  must  be  identified  by 
the  docket  niunber  [OPP-300755].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 


Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  267, 
CM  #2, 1921  Jefferson  Davis  Hwry., 
Arlington,  VA  22202,  (703)  308-9356;  e- 
mail:  beard.andrea@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  December  17, 1997 
(62  FR  66014)  (FRL-5753-6).  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6),  it 
established  a  time-limited  tolerance  for 
the  residues  of  primisulfuron-methyl 
and  its  metabolites  in  or  on  bluegrass 
hay  at  0.1  ppm,  with  an  expiration  date 
of  October  31, 1998.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time- limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  or 
feed  that  will  result  from  the  use  of  a 
pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Such  tolerances 
can  be  estabUshed  without  providing 
notice  or  a  period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  primisulfuron-methyl  on 
bluegrass  grown  for  seed  for  this  year's 
growing  season  due  to  the  situation 
remaining  an  emergency.  Several 
factors,  including  increased  no-till 
practices  for  soil  conservation,  reduced 
open  burning,  and  cUmatic  conditions, 
have  contributed  to  the  proliferation  of 
grassy  weeds  to  unacceptable  levels  in 
Kentucky  bluegrass  fields  in  Idaho  and 
Washington.  Presence  of  these  grassy 
weed  seeds  in  the  end  product  makes 
the  grass  seed  unmarketable  in  many 
areas,  and  without  control  of  these 
weeds,  growers  were  expected  to  suffer 
significant  economic  losses.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  these  states.  EPA  has  authorized 
imder  FIFRA  section  18  the  use  of 
primisulfuron-methyl  on  bluegrass 
grown  for  seed  for  control  of  grassy 
weeds  in  bluegrass  grown  for  seed. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  primisulfuron- 
methyl  in  or  on  bluegrass  hay.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
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consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  17,  1997.  Based  on  that 
data  and  information  considered,  the 
Agency  reaffirms  that  extension  of  the 
time-limited  tolerance  will  continue  to 
meet  the  requirements  of  section  FFDCA 
408(1)(6).  Therefore,  the  time-limited 
tolerance  is  extended  for  an  additional 
18-month  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
April  30,  2000,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
toQerance  remaining  in  or  on  bluegrass 
hay  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  1,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  Docket  for  this 
rule.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  requestor  (40  CFR 


178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-3007551  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrj'ption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

III.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

Tbis  final  rule  extends  a  time-limited 
tolerance  that  was  previously 
established  by  EPA  under  FFEXZA 
section  408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulaton'  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Titltfll  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  this  extension  of  an 
existing  time-limited  tolerance  that  was 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels, 
or  e>»panding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

* 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  EPA  may  not 
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issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
goverimients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
goverrunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 


requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements.  ^ 

Dated:  October  30. 1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AuUiority:  21  U.S.C.  346a  and  371. 

§180.452    [Amended] 

2.  In  §  180.452,  paragraph  (b),  in  the 
table,  amend  the  entry  "Bluegrass  hay" 
by  removing  the  expiration  date  "10/31/ 
98"  and  adding  in  its  place  "4/30/00". 

[FR  Doc.  98-31681  Filed  12-1-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300743A;  FRL-6043-6] 
RIN  2070-AB78 

Imidacloprjd;  Extension  of  Tolerance 
for  Emergency  Exemptions;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  correction. 


summary:  EPA  published  in  the  Federal 
Register  of  October  7,  1998,  extension  of 
time-limited  tolerances  for  the  residues 
of  imidacloprid  and  its  metabolites  in  or 
on  certain  commodities.  The 
amendatory  language  was  incorrect,  and 
this  document  corrects  that  language. 
DATES:  This  regulation  became  effective 
October  7,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  272, 
CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)  308-9367;  e- 
mail:  ertman.andrew@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  in  the  Federal  Register  of 
October  7.  1998,  on  page  53826  (FRL- 
6037-2),  in  FR  Doc.  98-26903, 
extension  of  time-limited  tolerances  for 
the  residues  of  imidacloprid  and  its 
metabolites  in  or  on  the  citrus  fruits 
crop  group  at  1.0  part  per  miUion  (ppm), 
dried  citrus  pulp  at  5.0  ppm,  beet  roots 
at  0.3  ppm,  turnip  roots  at  0.3  ppm,  and 
turnip  tops  3.5  ppm,  with  an  expiration 
date  of  November  29,  1998  for  beets  and 
turnips,  and  December  31,  1998  for 
citrus,  extended  to  June  30,  2000.  The 
amendatory  language  was  incorrect,  and 
this  document  corrects  that  language. 

L  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
new  requirements.  It  only  implements  a 
technical  correction  to  a  previously 
issued  Federal  Register  notice.  Any 
assessments  necessary  for  the  original 
final  rule  being  corrected  through  this 
action  are  discussed  in  that  final  rulfe 
and  are  not  affected  by  today's  action. 
In  fact,  this  action  does  not  require 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  e(  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  For  the  same  reason,  it  does  not 
require  any  action  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4),  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  or  Executive 
Order  13084,  entitled  Consultation  and 
Coordination  vvith  Indian  Tribal 
Governments,  (63  FR  27655,  May  19, 
1998),  or  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
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Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

n.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  rule  in 
the  Federal  Register.  This  is  a  technical 
correction  to  the  Federal  Register  and  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-ICORRECTED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§160.472    [Amended] 

In  §  180.472,  in  the  issue  of  October 
7. 1998,  on  page  53829,  in  FR  Doc.  98- 
26903,  the  amendatory  language  item 
niunber  2,  for  §  180.472,  is  corrected  to 
read  as  follows: 

2.  In  §  180.472,  in  the  table  to 
paragraph  (a),  in  the  third  column,  for 
the  commodities  "beet  roots,"  "beet 
tops,"  "turnip  roots,"  and  "turnip  tops" 
the  date  "11/29/98"  is  revised  to  read 
"6/30/00",  and  in  the  table  to  paragraph 
(b),  in  the  third  column,  for  the 
commodities  "citrus  fruits  crop  group" 
and  "dried  citrus  pulp"  the  date  "12/31/ 
98"  is  revised  to  read  "6/30/00". 

[PR  Doc.  98-31965  Filed  12-1-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300747;  FRL-6038-6] 
RIN  2070-AB78 

Cymoxanll;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
cymoxanil  (2-cyano-N- 
[(ethylamino)carbonyl]-2- 
(methoxyiinino)  acetamide)  in  or  on 
dried  hops.  This  action  is  in  connection 
with  a  crisis  exemption  declared  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on  dried 
hops.  This  regulation  estabUshes  a 
maximum  permissible  level  for  residues 
of  cymoxanil  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
wall  expire  and  is  revoked  on  April  15, 
2000. 

DATES:  This  regulation  is  effective 
December  2, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  1,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3007471, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300747],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 


docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
subcaitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  Mrill  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electi'onic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300747].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
nxunber,  and  e-mail  address:  Ciystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9364.  e-mail: 
pemberton.libby@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFTXIA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
cymoxanil  (2-cyano-N- 
[(ethylamino)carbonyl]-2- 
(methoxyimino)  acetamide),  in  or  on 
dried  hops  at  1  part  per  milUon  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  April  15,  2000.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  bom  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  wdth  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (November  13,  1996,  61  FR 
58135)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
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tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b){2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  wilh 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary'  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for  Cymoxanil 
on  Hops  and  FFDCA  Tolerances 

On  July  16,  1998,  the  Idaho 
Department  of  Agriculture  availed  itself 
of  the  authority  to  declare  the  existence 
of  a  crisis  situation  within  the  state, 
thereby  authorizing  use  under  FIFRA 
section  18  of  cymoxanil  on  hops  for 
control  of  downy  mildew. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
cymoxanil  in  or  on  dried  hops.  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 


decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  April  15,  2000, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  dried  hops  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  cymoxanil  meets  EPA's 
registration  requirements  for  use  on 
hops  or  whether  a  permanent  tolerance 
for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  cymoxanil  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  Idaho  to  use  this  pesticide  on 
this  crop  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  cymoxanil, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances 
(November  26,  1997,  62  FH  62961)(FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 


hazards  of  cymoxanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of  2- 
cyano-Ar-((ethylamino)carbonyll-2- 
(methoxyimino)  acetamide  on  dried 
hops  at  1  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cymoxanil  are 
discussed  below. 

1.  Acute  toxicity.  For  females  13-t-,  the 
developmental  no  observed  adverse 
effect  level  (NOAEL)  =  4  mg/kg/day 
based  on  an  increase  in  skeletal 
malformations  of  the  cervical  and 
thoracic  vertebrae  and  ribs  at  8 
milligrams/kilogram/day  (mg/kg/day). 
EPA  has  determined  that  the  lOx  factor 
to  account  for  enhanced  sensitivity  of 
infants  and  children  should  be  reduced 
to  3x.  For  acute  dietary  risk  assessment, 
a  margin  of  exposure  (MOE)  of  300  is 
required  for  protection  of  females  13+ 
from  acute  dietary  exposure  to 
cymoxanil.  A  dose  and  endpoint  were 
not  selected  for  the  general  U.S. 
population  and  infants  and  children 
because  there  were  no  effects  observed 
in  oral  toxicological  studies  including 
maternal  toxicity  in  the  developmental 
toxicity  studies  in  rats  and  rabbits  that 
could  be  attributable  to  a  single 
exposure  (dose). 

2.  Chronic  toxicity.  EPA  has 
established  the  Reference  dose  (RfD)  for 
cymoxanil  at  0.013  mg/kg/day.  This  RfD 
is  based  on  a  NOAEL  of  4.08  mg/kg/day 
and  an  uncertainty  factor  of  300. 
NOAEL  established  from  a  combined 
chronic  toxicity/carcinogenicity  study 
in  rats,  based  on  decreases  in  body 
weight  and  body  weight  gain,  reduced 
food  efficiency  and  histopathological 
lesions  in  the  eyes  and  testes  of  males 

at  30.3  mg/kg/day  lowest  observed  effect 
level  (LOEL).  EPA  has  determined  that 
the  lOx  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children 
should  be  reduced  to  3x. 

3.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats  at  doses  that  were  judged  to  be 
adequate  to  asses  the  carcinogenic 
potential,  cymoxanil  was  classified  as  a 
"not  likely"  human  carcinogen. 


B.  Exposures  i 

1.  From  foot 
Tolerances  ha 
CFR  180.503) 
cyano-N-[(eth 
(mathoxyimin 
potatoes.  In  ac 
tolerance  in  o; 
established.  R 
conducted  by 
exposures  anc 
follows: 

1.  Acute  exf. 
dietary  risk  as 
for  a  food-use 
study  has  indi 
effect  of  conc( 
a  one  day  or  s 
exposure  anal 
subgroup  was 
level  residues 
treated  and  re 
MOE  of  300. 

ii.  Chronic  I 
has  conclude( 
RfD  that  will  1 
dietary  exposi 
cymoxanil  is  i 
papulation  su 
consider  the  c 
exceed  the  le\ 

2.  From  drii 
calculated  dri 
concern  for  ac 
in  drinking  w 
old)  to  be  280 
For  chronic  (r 
water  levels  o 
ppb  for  U.S.  p 
years  old),  res 
determined  th 
degradates  sh 
ground  water, 
concentration 
water  is  4.13  ] 

i.  Acute  exf 
maximum  est 
cymoxanil  in 
EPA's  levels  c 
drinking  wate 
aggregate  exp 
the  present  u; 
EPA  conclud< 
certainty  that 
drinking  wate 
unacceptable 
health  risk  at 


Federal  Register/ Vol.  63,  No.  231 /Wednesday,  December  2.  1998/Rules  and  Regulations       66461 


xanil  are 


B.  Exposures  and  Risks 

\,  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.503)  for  the  residues  of  2- 
cyano-N-[(ethylaniino)carbonyl]-2- 
(mathoxyimino)  acetamide,  in  or  on 
potatoes.  In  addition,  a  time-limited 
tolerance  in  or  tomatoes  has  also  been 
established.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  cymoxanil  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
exposure  analysis  for  female  (13+) 
subgroup  was  performed  using  tolerance 
level  residues  and  100  percent  crop 
treated  and  resulted  in  an  acceptable 
MOE  of  300. 

ii.  Chronic  exposure  and  risk.  EPA 
has  concluded  that  the  percent  of  the 
RID  that  will  be  utilized  by  chronic 
dietary  exposure  to  residues  of 
cjTnoxanil  is  less  than  5%  for  all 
population  subgroups.  EPA  does  not 
consider  the  chronic  dietary  risk  to 
exceed  the  level  of  concern. 

2.  From  drinking  water.  EPA  has 
calculated  drinking  water  levels  of 
concern  for  acute  exposure  to  cymoxanil 
in  drinking  water  for  females  (13+  years 
old)  to  be  280  parts  per  billion  (ppb). 
For  chronic  (non-cancer),  the  drinking 
water  levels  of  concern  are  440  and  120 
ppb  for  U.S.  population,  children  (1-6 
years  old),  respectively.  EPA  has 
determined  that  cymoxanil  and  its 
degradates  should  not  pose  a  threat  to 
ground  water.  The  estimated  maximum 
concentration  of  cymoxanil  in  surface 
water  is  4.13  ppb. 

i.  Acute  exposure  and  risk.  The 
maximum  estimated  concentrations  of 
cymoxanil  in  surface  water  are  less  than 
EPA's  levels  of  concern  for  cymoxanil  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  Taking  into  account 
the  present  uses  and  this  proposed  use, 
EPA  concludes  with  reasonable 
certainty  that  residues  of  cymoxanil  in 
drinking  water  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time. 

ii.  Chronic  exposure  and  risk.  The 
maximum  estimated  concentrations  of 
cymoxanil  in  surface  water  are  less  than 
EPA's  levels  of  concern  for  cymoxanil  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Taking  into 
account  the  present  uses  and  this 
proposed  use.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
cymoxanil  in  drinking  water  would  not 


result  in  unacceptable  levels  of 
aggregate  human  health  risk  at  this  time. 

3.  From  non-dietary  exposure. 
Cymoxanil  is  not  currently  registered  for 
use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cymoxanil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
cymoxanil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cymoxanil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances 
(November  26,  1997,  62  FR  62961). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  From  the  acute  dietary 
(food  only)  risk  assessment,  a  high^end 
exposure  estimate  was  calculated  for  the 
subgroup,  females  13+  years.  The 
maximum  estimated  concentrations  of 
cymoxanil  in  surface  and  ground  water 
are  less  than  EPA's  levels  of  concern  for 
cymoxanil  in  drinking  water  as  a 
contribution  to  acute  aggregate 
exposure.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  cymoxanil  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  at  the  present 
time. 

2.  Chronic  risk.  Using  the  Dietary 
Exposure  Evaluation  Model,  EPA  has 
concluded  that  aggregate  exposure  to 
cymoxanil  from  food  will  utilize  2%  of 
the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  children 
(1-6  years  old)  "discussed  below."  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 


to  human  health.  The  estimated  average 
concentrations  of  cymoxanil  in  surface 
and  ground  water  are  less  than  EPA's 
levels  of  concern  for  cymoxanil  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore, 
EPA  ;loes  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  A  cancer  risk  assessment  is 
not  needed  since  cymoxanil  was 
classified  as  a  "not  likely"  human 
carcinogen. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  cymoxanil  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cymoxanil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  This  is  the 
case.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFt)CA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factc/r  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
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toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

EPA  determined  that  for  cymoxanil. 
the  lOx  factor  for  the  enhanced 
sensitivity  of  infants  and  children  will 
be  reduced  to  3x  for  the  following 
reasons: 

a.  There  was  no  sensitivity  to 
perinatal  animals  following  pre-  and/or 
postnatal  exposure  with  cymoxanil.  In 
one  prenatal  developmental  toxicity 
study  in  rabbits,  where  sensitivity  was 
suggested  by  observations  of 
developmental  toxicity  at  a  dose  which 
was  not  maternally  toxic,  the  lower 
developmental  NOEL  was  attributed  to 
inadequacies  in  study  design  and 
conduct. 

b.  There  were  no  data  gaps  for  the 
assessment  of  potential  effects  on 
offspring  following  in  utero  and/or 
postnatal  exposure  to  cymoxaail  via  the 
standard  screening  studies  required  by 
40  CFR  Part  158.  However,  following  a 
weight-of-the-evidence  review  of  the 
database,  which  suggested  that 
neuropathological  lesions  could  result 
from  long-term  exposure  to  cymoxanil. 
a  developmental  neurotoxicity  study  in 
rats  was  recommended. 

ii.  Developmental  toxicity  studies. 
The  NOAEL  was  4  mg/kg/day  and  the 
LOEL  was  8  mg/kg/day  based  on  an 
increase  in  skeletal  malformations  of  the 
cervical  and  thoracic  vertebrae  and  ribs; 
at  32  mg/kg/day,  cleft  palate  was  also 
observed. 

iii.  Reproductive  toxicity  study.  For 
parental  systemic  toxicity,  the  NOAEL 
was  100  ppm  (6.5  mg/kg/day  for  males. 
7.9  mg/kg/day  for  females)  and  LOEL 
was  500  ppm  based  on  reduced 
premating  body  weight,  body  weight 
gain,  and  food  consumption  for  P  males; 
and  decreased  gestation  and  lactation 
body  weight  for  Fl  females.  For 
offspring  systemic  toxicity,  the  NOAEL 
was  100  ppm  (6.5  mg/kg/day  for  males, 
7.9  mg/kg/day  for  females)  and  the 
LOEL  was  500  ppm  (32.1  mg/kg/day  for 
males,  40.6  mg/kg/day  for  females) 
based  on  decreased  Fl  pup  viability  on 
postnatal  days  0-4  and  on  a  significant 
reduction  in  F2b  pup  weight. 

iv.  Pre-  and  post-natal  sensitivity.  The 
developmental  toxicity  and 
multigeneration  reproduction  study  data 
demonstrated  no  indication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
cymoxanil.  Overall,  in  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  and  in  the  2-generation 
reproductive  toxicity  study  with 
cymoxanil  in  rats,  offspring  toxicity  was 
observed  only  at  treatment  levels  which 
were  toxic  to  parental  adults. 


v.  Conclusion.  There  were  no  data 
gaps  for  the  assessment  of  potential 
effects  on  offspring  following  in  utero 
and/or  postnatal  exposure  to  cymoxanil 
via  the  standard  screening  studies 
required  by  40  CFR  Part  158.  However, 
following  a  weight-of-the-evidence 
review  of  the  database,  which  suggested 
that  neuropathological  lesions  could 
result  from  long-term  exposure  to 
cymoxanil.  a  developmental 
neurotoxicity  study  in  rats  is  required. 
There  is  a  complete  toxicity  database  for 
cymoxanil  and  exposure  data  is 
complete  or  is  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures. 

2.  Acute  risk.  The  large  acute  dietary 
MOEs  calculated  for  females  13-f-  years 
old  provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for  both 
females  13+  years  and  the  pre-natal 
development  of  infants. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
cymoxanil  from  food  will  range  from 
1%  for  nursing  infants  less  than  one 
year  old,  up  to  5%  for  children  (1-6 
years  old).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
cymoxanil  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
cymoxanil  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  tomatoes 
and  potatoes  is  adequately  understood. 
For  purposes  of  this  action.  EPA  was 
willing  to  translate  these  data  to  hops. 
The  residues  of  concern  in  hops  are 
cymoxanil  per  se,  as  specified  in  40  CFR 
180.503. 

B.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method 
(DuPont  Method  AMR  2358-92, 
unpublished)  is  available  to  enforce  the 
proposed  tolerance  on  hops. 
Quantitation  is  by  GLC  using  a  nitrogen/ 
phosphorus  detector. 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 


requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  (703-305-5229). 

C.  Magnitude  of  Residues 

Residues  of  cymoxanil  are  not 
expected  to  exceed  1.0  ppm  in/ on  hops, 
dried.  Secondary  residues  are  not 
expected  in  animal  commodities  as  no 
feed  items  are  associated  with  this 
section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian  or 
Mexican  residue  limits  established  for 
cymoxanil  on  hops.  Therefore,  no 
compatibility  problems  exist  for  the 
proposed  tolerance  on  hops. 

E.  Rotational  Crop  Restrictions 

Residues  in  rotational  crops  are  not 
expected  as  hops  fields  are  not  rotated. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  2-cyano-iV- 
((ethylamino)carbonyll-2- 
(methoxyimino)  acetamide  in  dried 
hops  at  1  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  1,  1999. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 


accompaniec 
40  CFR  180.: 
requested,  th 
statement  of 
a  hearing  is  i 
contentions  ( 
summary  of  i 
by  the  reque! 
request  for  a 
the  Admiuisi 
material  subi 
There  is  gem 
of  fact;  there 
that  availabli 
requestor  wc 
one  or  more 
the  requestoi 
uncontested 
contrary;  anr 
issues  in  the 
requestor  wc 
the  action  rei 
Information ; 
with  an  obje< 
may  be  clain 
any  part  or  a 
CBI.  hiforma 
disclosed  exi 
procedures  s 
A  copy  ofth( 
contain  CBI  i 
inclusion  in 
Information 
may  be  disci 
without  prio 

VII.  Public  B 
Submissions 

EPA  has  e! 
rulemaking  i 
[OPP-30074 
and  data  sub 
public  versic 
printed,  papi 
comments,  v 
information 
for  inspectio 
Monday  thrc 
holidays.  Th 
Room  119  of 
Records  Inte 
Resources  ar 
(7502C)  Offi( 
Environment 
Crystal  Mall 
Highway,  Ai 

Electronic 
directly  to  El 


Federal  Register /Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Regulations       66463 


ops  are  not 
not  rotated. 


is  established 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Admiuistrator  detennines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  controlnumber 
[OPP-3007471  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  EKvision 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  ofspecial  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 


hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govfimment  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  alseparately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
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matters  that  significantly  or  uniquely 
affect  their  commiuiities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  15. 1998. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.503  is  amended,  by 
alphabetically  adding  to  the  table  in 
paragraph  (b),  the  commodity  to  read  as 
follows: 

§  180.503    Cymoxanil;  tolerance  for 
residues. 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Hops,  dried 

1 

4/15/00 

[PR  Doc.  98-32003  Filed  12-1-98;  8:45  am] 
BiLUNa  CODE  asao-so-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  970129015-8287-08;  I.D. 
042597B] 

RIN  0648-AI84 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Hartx>r  Porpoise  Take  Reduction  Plan 
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AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  notice  of  availability 

of  take  reduction  plan. 

SUMMARY:  Piu^uant  to  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
issues  a  final  rule  to  implement  a  harbor 
porpoise  take  reduction  plan  (HPTRP) 
in  the  Gulf  of  Maine  and  Mid- Atlantic 
waters.  The  HPTRP  is  contained  in  the 
HPTRP/  Environmental  Assessment/ 
Final  Regulatory  Flexibility  Analysis 
(HPTRP/EA/FRFA),  available  upon 
request  (see  addresses  below).  In  the 
Gulf  of  Maine,  these  final  regulations 
put  into  place  a  series  of  time  and  area 
closures  where  pingers  are  required:  in 
the  Mid-Coast  Closure  Area  (September 
15  through  May  31).  the  Massachusetts 
Bay  and  Cape  Cod  South  Closure  Areas 
(December  1  through  February  28/29 
and  April  1  through  May  31)  and 
establish  a  new  closure  area,  the 
Offshore  Closure  Area,  where  pingers 
are  required  November  1  through  May 
31.  A  complete  closure  has  been  added 
in  the  Cashes  Ledge  Closure  Area, 
February  1-28/29.  These  regulations 
require  any  fishermen  using  pingers  in 
the  closed  areas  where  pingers  are 
allowed,  to  receive  training  and  be 
certified  in  pinger  use.  A  certificate 
must  be  carried  onboard  the  vessel.  In 
the  Mid-AtlanUc,  this  plan  closes  New 
Jersey  waters  from  January  1  through 
April  30  to  large  and  small  mesh  gear 
imless  gear  meets  the  specified  gear 
modifications.  This  plan  closes  southern 
Mid-Atlantic  waters  fi-om  February  1 
through  April  30  to  large  and  small 
mesh  gear  imless  gear  meets  the 
specified  gear  modifications.  This  plan 
closes  New  Jersey  waters  from  April  1- 
April  20  and  southern  Mid-AtlanUc 
waters  from  February  15-March  15  for 
large  mesh  gear.  The  region  known  as 


the  New  Jersey  Mudhole  is  closed  to 
small  and  large  mesh  gear  from 
February  15-March  15.  All  small  and 
large  mesh  gear  in  the  Mid- Atlantic 
must  be  tagged  by  January  1,  2000. 

DATES:  Effective  January  1, 1999,  except 
for  §  229.33  (a)(2)  which  becomes 
effective  December  2,  1998, 
§  229.33(a)(5)  which  becomes  effective 
December  8, 1998,  and  §  229.33(a)(3) 
and  (a)(4)  which  become  effective 
December  16, 1998. 

ADDRESSES:  Copies  of  the  draft  plan 
prepared  by  the  Gulf  of  Maine  Take 
Reduction  Team  (GOMTRT),  the  final 
report  fi-om  the  Mid- Atlantic  Take 
Reduction  Team  (MATRT)  and  the 
HPTRP/EA/FRFA  may  be  obtained  fi-om 
Donna  Wieting,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East- West  Highway,  Silver 
Spring,  MD  20910-3226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorma  Wieting,  NMFS,  301-713-2322, 
or  Laurie  Allen,  NMFS,  Northeast 
Region,  978-281-9291. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  a  take  reduction  plan 
(TRP)  for  the  Gulf  of  Maine  (COM)  stock 
of  harbor  porpoise,  a  strategic  marine 
mammal  stock  that  interacts  with  the 
Northeast  (NE)  multispecies  gillnet 
fishery  and  with  the  Mid-Atlantic 
coastal  gillnet  fishery.  A  strategic  stock 
is  a  stock:  (1)  for  which  the  level  of 
direct  human-caused  mortality  exceeds 
the  potential  biological  removal  (PBR) 
level  (the  maximum  number  of  animals, 
not  including  natural  mortalities,  that 
may  be  annually  removed  from  a  marine 
mammal  stock  without  compromising 
the  ability  of  that  stock  to  reach  or 
maintain  its  optimum  population  level); 
(2)  that  is  declining  and  is  likely  to  be 
listed  under  the  Endangered  Species  Act 
(ESA)  in  the  foreseeable  future;  or  (3) 
that  is  listed  as  a  threatened  or 
endangered  species  under  the  ESA. 
NMFS  proposed  listing  the  GOM  harbor 
porpoise  as  threatened  under  the  ESA 
(58  FR  3108,  January  7,  1993),  but  no 
final  action  has  been  taken  on  that 
proposal. 

The  NE  multispecies  sink  gillnet 
fishery  is  a  Category  I  fishery,  and  the 
Mid-Atlantic  coastal  gillnet  fishery  is  a 
Category  II  fishery,  as  classified  under 
Section  118  of  the  MMPA.  A  Category 
I  fishery  is  a  fishery  that  has  frequent 
incidental  mortality  and  serious  injury 
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of  marine  mammals.  A  Category  II 
fishery  is  a  fishery  that  has  occasional 
serious  injuries  and  mortalities  of 
marine  mammals. 

Section  118  of  the  MMPA  requires 
NMFS  to  develop  and  implement  a  TRP 
to  assist  in  the  recovery  or  to  prevent 
the  depletion  of  each  strategic  stock  that 
interacts  with  a  Category  I  or  II  fishery. 
The  immediate  goal  of  a  TRP  is  to 
reduce,  within  6  months  of  its 
implementation,  the  level  of  mortality 
and  serious  injury  of  strategic  stocks 
incidentally  taken  in  the  course  of 
commercial  fishing  operations  to  less 
than  the  PBR  levels  established  for  such 
stocks.  The  long-term  goal  of  a  TRP  is 
to  reduce  the  level  of  mortality  and 
serious  injury  of  strategic  stocks 
incidentally  taken  in  the  course  of 
commercial  fishing  operations  to  a  level 
approaching  a  zero  mortality  rate 
(ZMRG). 

Stock  Assessment  and  Incidental  Takes 
by  Fishery 

The  PBR  level  for  COM  harbor 
porpoise  throughout  their  range  is  483 
animals  (62  FR  3005,  January  21,  1997). 
The  estimated  total  annual  average 
mortality  from  the  NE  and  Mid-Atlantic 
gillnet  fisheries  is  2,040.  This  estimate 
is  based  on  a  5-year  (1990-1995)  average 
mortality  estimate  of  1,833  (Waring  et 
ai,  1997)  for  the  COM  and  based  on 
preliminary  analysis  of  1995  and  1996 
data  ft-om  the  Mid-Atlantic  of  207 
animals  (Palka,  unpublished  data). 

Take  Reduction  Teams  (TRTs) 

I  NMFS  convened  the  GOMTRT  in 
February  1996.  The  goal  of  the 
GOMTRT  was  to  develop  a  consensus 
draft  TRP  to  reduce  the  incidental  take 
of  harbor  porpoise  in  sink  gillnets  in  the 
COM  to  the  PBR  level  for  that  stock 
within  6  months  of  the  TRP's 
implementation.  The  GOMTRT  focused 
only  on  bycatch  off  New  England's  coast 
(Maine  to  Rhode  Island).  The  GOMTRT 
was  convened  with  the  understanding 
that  a  separate  take  reduction  team 
(TRT)  would  address  harbor  porpoise 
bycatch  in  the  Mid-Atlantic. 

While  the  individual  Teams  did  not 
specifically  address  whether  measures 
are  necessary  to  reach  the  ZMRG  at  this 
time,  the  TRT  process  will  address  the 
ZMRG  after  the  initial  measures  have 
been  monitored.  NMFS  and  the  TRT  can 
then  determine  whether  further 
reductions,  if  any,  may  be  necessary  to 
reach  the  long-term  goal. 

The  GOMTRT  included 
representatives  of  the  NE  multispecies 
sink  gillnet  fishery,  NMFS,  state  marine 
resource  managers,  the  New  England 
Fishery  Management  Council  (NEFMC), 
environmental  organizations,  and 


academic  and  scientific  organizations. 
The  GOMTRT  met  five  times  between 
February  and  July  1996  and  submitted 
a  consensus  draft  TRP  (draft  GOMTRP) 
to  NMFS  in  August  1996. 

Soon  after  NMFS  received  the  draft 
GOMTRP,  the  NEFMC  enacted 
Framework  Adjustment  19  (61  FR 
55774,  October  29,  1996)  to  the  NE 
Multispecies  Fishery  Management  Plan 
(FMP).  Based  on  this  action.  NMFS 
modified  the  draft  GOMTRP  to  be 
consistent  with  Framework  Adjustment 
19.  NMFS  published  an  initial  proposed 
rule  to  implement  a  TRP  for  harbor 
porpoise  in  the  COM  (62  FR  43302, 
August  13,  1997).  The  proposed  rule  to 
implement  the  GOMTRP  was  available 
for  a  60-day  public  comment  period. 

NMFS  reconvened  the  GOMTRT  in 
December  1997  to  evaluate  new  bycatch 
data  that  suggested  that  the  GOMTRP 
would  not  achieve  PBR  for  harbor 
porpoise  in  the  GOM.  NMFS  reopened 
the  public  comment  period  on  the 
GOMTRP  proposed  rule  for  one  month 
during  the  deliberations  of  the 
GOMTRT. 

At  the  December  1997  meeting,  the 
GOMTRT  agreed  on  a  number  of 
additional  measures  for  bycatch 
reduction  that  were  presented  to  NMFS 
in  the  form  of  a  report  on  Januarv  14, 
1998  (RESOLVE,  1998).  In  their" 
recommendations,  the  GOMTRT  took 
into  account  the  significant  changes  in 
groundfish  conservation  measures 
proposed  under  Framework  25  of  the 
NE  Multispecies  FMP  which  partially 
overlapped  existing  marine  mammal 
closures  (Framework  25  was  under 
consideration  by  the  NEFMC  during  the 
GOMTRT  meeting  in  December  1997 
and  was  not  implemented  until  May, 
1998).  Framework  25  allowed  continued 
use  of  pingers  in  the  Mid-coast  area 
from  March  25  through  April  25  and 
closed  the  Jeffreys  Ledge  portion  of  the 
Mid-Coast  area  year-round. 

The  GOMTRT  recommended  the 
following  measures  to  achieve  PBR:  (1) 
maintain  the  existing  Northeast  Closure 
from  August  15  through  September  13: 
(2)  close  Cape  Cod  South  from  March  1 
through  March  31;  (3)  close 
Massachusetts  Bay  from  March  1 
through  March  31;  (4)  close  the  Mid- 
Coast  area  from  March  24  through  April 
26;  (5)  require  pingers  from  September 
15  through  March  24  and  April  26 
through  May  31  in  the  Mid-Coast  area; 
(6)  require  pingers  from  September 
through  May  in  the  Cape  Cod  South 
area;  (7)  require  pingers  the  months  of 
February  and  April  in  the  Massachusetts 
Bay  area;  and  (8)  require  pingers 
September  1  through  May  31  in  the 
Offshore  area. 


In  February  1997,  NMFS  convened 
the  ItlATRT  to  address  the  incidental 
byccitch  of  harbor  porpoise  in  Mid- 
Atlantic  gillnet  fisheries  (from  New 
York  through  North  Carolina).  The 
MATRT  included  representatives  of  the 
Mid-Atlantic  coastal  gillnet  fisheries, 
NMFS,  state  marine  resource  managers, 
the  Mid-Atlantic  Fishery  Management 
Council  (MAFMC),  the  NEFMC,  the 
Atlantic  States  Marine  Fisheries 
Corrjmission  (ASMFC),  environmental 
organizations,  and  academic  and 
scientific  organizations.  The  MATRT 
submitted  a  report  to  NMFS  on  August 
25,  1997,  which  included  both 
consensus  and  non-consensus 
recommendations. 

The  MATRT  recommended 
management  measures  specific  to  the 
two  predominant  coastal  gillnet 
fisheries,  i.e.,  the  monkfish  and  dogfish 
fisheries.  It  recommended  that  the 
timeframe  for  effectiveness  be  from 
January  through  April  off  New  Jersey 
and  from  February'  through  April  off  the 
southern  Mid-Atlantic  (Delaware, 
Maryland,  Virginia  and  North  Carolina). 
The  management  measures  that  the 
team  suggested  focused  on  those  gear 
characteristics  that  demonstrated  the 
most  potential  for  bycatch  reduction. 
For  the  monkfish  fishery,  these 
measures  included  reduced  Hoatiine 
length,  larger  twine  size,  tie  downs,  and 
a  limit  of  80  nets.  For  the  dogfish 
fishery,  the  measures  included  reduced 
floadine  length,  larger  twine  size,  and  a 
45-rfet  limit.  Additionally,  the  MATRT 
recommended  time/area  closures  for  the 
monkfish  fishery  in  New  Jersey  waters 
(February  15-March  15)  and  in  the 
southern  Mid-Atlantic  (20  day  block 
between  February  and  April,  chosen  by 
the  fishermen)  but  no  time/area  closures 
for  the  dogfish  fishery. 

Both  the  GOMTRT' and  the  MATRT 
recommended  certain  non-regulatory 
measures.  The  non-regulatory  aspects  of 
the  HPTRP  are  discussed  in  the  HPTRP/ 
EA/FRFA.  The  following  summarizes 
NMFS  efforts  to  address  the  concerns 
raised  by  the  GOMTRT  and  MATRT: 

(1)  As  part  of  the  HPTRP,  NMFS  is 
developing  a  research  plan  to  assess 
long-term  ecosystem  impacts  from 
widespread  use  of  pingers. 

(2j  As  part  of  a  monitoring  strategy  for 
the  HPTRP,  NMFS  is  working  with  the 
ASMFC  on  the  Atlantic  Coastal 
Cooperative  Statistics  Program  to 
provide  managers  with  more  timely 
bycatch  and  fisheries  information  on  the 
Atlantic  Coast. 

(3)  NMFS  is  investigating  options  for 
providing  support  to  fishermen  for 
pinger  technology. 

(4)  NMFS  began  pinger  training  and 
certification  for  all  fishermen  who  wish 
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to  use  pingers  in  the  closed  areas  in 
September  1998. 

(5)  NMFS  has  expanded  its 
capabilities  to  do  analytical  research  by 
hiring  additional  staff  for  its  Northeast 
Fisheries  Science  Center  (NEFSC). 
Additional  resources  will  be  considered 
during  normal  funding  and  staffing 
allocation  discussions  in  light  of  other 
agency  responsibilities. 

(6)  NMFS  has  expanded  its 
capabilities  to  observe  the  Mid-Atlantic 
fisheries  by  exploring  alternative 
platforms  to  obtain  a  better 
characterization  of  coastal  fisheries  that 
were  not  accessible  to  the  traditional 
Sea  Sampling  Observer  Program. 

(7)  The  HPTRP  provides  for  voluntary 
skipper  education  workshops  in  the 
Mid-Atlantic. 

(8)  Although  NMFS  has  expanded  its 
capabilities  with  respect  to  observing 


the  Mid-Atlantic  fisheries,  NMFS  will 
continue  to  increase  observer  coverage 
at  levels  consistent  with  a  valid 
sampling  scheme  because  of  limited 
resources.  Additionally,  NMFS  is 
expanding  observation  from  alternative 
platforms  and  is  increasing 
responsiveness  to  observed  strandings. 

To  provide  the  necessary  coordination 
between  the  Teams  and  consistency 
across  the  regions,  NMFS,  at  the 
recommendation  of  the  GOMTRT, 
included  several  members  of  the 
GOMTRT  on  the  MATRT.  NMFS  will 
strive  to  ensure  that  data  on  bycatch  and 
effort  in  both  areas  will  be  shared  with 
both  teams.  A  specific  discussion  of 
these  recommendations  and  NMFS" 
response  are  contained  in  the  HPTRP/ 
EA/FRFA. 


Proposed  Rule/HPTRP 

NMFS  combined  the  GOMTRP  and 
MATRT  report  into  one  proposed 
HPTRP  and  proposed  rule  which  was 
published  on  September  11,  1998  (63  FR 
48670).  The  proposed  HPTRP  was  based 
in  large  part  on  recommendations  by  the 
GOMTRT  and  the  MATRT  and  was 
divided  into  a  GOM  component  and  a 
Mid-Atlantic  component.  NMFS  is 
considering  whether  or  not  the  two 
Teams  should  continue  to  meet 
separately  or  whether  some  or  all  of  the 
meetings  should  be  combined. 

Final  Rule/HPTRP 

Gulf  of  Maine  Component 
Table  1  sets  forth  the  HPTRP 


management  measures  for  the  Gulf  of 
Maine  in  the  final  rule  (see  Figure  1). 

Table  1  .—Gulf  of  Maine  Time/Area  Closures  to  Gillnet  Fishing  and  Periods  During  Which  Pinger  Use  Are 

Required  Under  the  Final  Rule/HPTRP 


Norttieast  Area: 

August  1 5-September  13 

Mid-Coast  Area: 

September  15-May  31  

Massachusetts  Bay  Area: 

December  1 -February  28/29 

March  1-31  

April  1-May  31  

Cape  Cod  South  Area: 
December  1 — February  28/29 

March  1-31  

April  1-May  31  

Offshore  Area: 

November  1-May  31 

Cashes  Ledge  Area: 

February  1-28/29  


Closed. 

Closed, 

Closed, 
Closed. 
Closed, 

Closed, 
Closed. 
Closed, 

Closed, 

Closed. 


gillnet  with  pingers  allowed, 
gillnet  with  pingers  allowed, 
gillnet  with  pingers  allowed, 
gillnet  with  pingers  allowed, 
gillnet  with  pingers  allowed, 
gillnet  with  pingers  allowed. 


BILUNG  CODE  3S10-22-P 


8ILUNG  CODE  3! 


Federal  Register / Vol.  63.  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Regulations       66467 


ER  Use  Are 


-^>^ 


I    I    I    I    I    I    I 


Figure  1. 


Chart  of  closures  under  the  Gulf  of  Maine  component  of  the  Harbor  Porpoise  Take  Reduction  Plan  and  closures 
under  the  Northeast  Multispecies  Fishery  Management  Plan  (FMP).  Areas  on  the  chart  delineated  by  bold,  linear 
outline  with  labels  in  regular  type  correspond  to  NE  Multispecies  FMP;  labels  in  italic  type  identify  shaded  areas 
of  harbor  porpoise  measures. 
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The  HPTRP  regulations  maintain  the 
comprehensive  approach  of  the 
proposed  rule. 

The  proposed  HPTRP  would  have 
closed  the  Northeast  Area  to  sink  gillnet 
fishing  from  August  15  through 
September  13  of  each  year.  The  final 
rule  makes  no  changes  to  this  measure. 

The  proposed  HPTRP  did  not  include 
a  complete  closure  in  the  Mid-Coast 
Area  but  required  pingers  from 
September  15  through  May  31.  The  final 
rule  represents  no  changes  from  the 
proposed  rule. 

The  proposed  HPTRP  provided  that 
Massachusetts  Bay  remain  closed  in 
March,  the  time  of  year  during  which 
most  known  takes  in  the  region  were 
recorded,  and  proposed  that  pingers  be 
required  during  February,  April,  and 
May  to  reduce  the  take  of  harbor 
porpoise  in  other  spring  months.  Based 
on  public  comments  and  to  address  data 
which  showed  observed  takes  in  the 
winter  months  in  Massachusetts  Bay, 
pinger  requirements  are  extended  to 
include  the  months  of  December  and 
January  in  this  final  rule. 

In  the  South  Cape  area,  the  proposed 
HPTRP  would  have  required  pingers 


from  September  15  through  February, 
and  then  again  in  April  to  account  for 
uncertainty  in  estimated  bycatch  in  this 
area  throughout  the  year.  Based  on 
public  comments  and  on  the  lack  of 
observed  takes  in  the  fall  months,  this 
final  rule  changes  the  beginning  of  the 
time  period  for  pinger  requirements 
from  September  15  to  December  1.  To 
account  for  observed  takes  that  have 
occurred  later  in  the  spring,  the  HPTRP 
has  extended  the  pinger  requirement  to 
include  May  1  through  31.  These 
changes  are  expected  to  ease  the  burden 
(both  in  economic  terms  and  in  terms  of 
the  additional  effort  expended  to  use 
pingers)  on  the  South  Cape  fishermen 
by  allowing  for  more  fishing  time 
without  pingers.  This  change  is  not 
expected  to  affect  projected  bycatch 
reduction  from  the  South  Cape  area 
because,  based  on  current  observer  data, 
the  plan  will  achieve  the  same  or  greater 
bycatch  reduction  in  May,  when  takes 
have  been  observed,  than  in  the  fall 
months. 

The  proposed  HPTRP  provided  for 
closing  the  Cashes  Ledge  section  of  the 
Offshore  area  in  February  and  would 
have  required  pingers  from  September 


15  through  May  in  the  broader  Offshore 
area.  The  final  HPTRP  does  not  change 
the  Cashes  Ledge  closure  in  February 
but  modifies  the  time  of  pinger  use  to 
begin  November  1,  rather  than 
September  15,  based  on  lack  of  observed 
takes  between  September  15  through 
October  31.  These  changes  ease  the 
burden  (both  in  economic  terms  and  in 
terms  of  the  additional  effort  expended 
to  use  pingers)  on  New  Hampshire  and 
Maine  fishermen  during  the  times  of  no 
observed  bycatch.  This  change  should 
not  affect  overall  plan  effectiveness 
because,  based  on  current  observer  data, 
little  bycatch  reduction  is  expected  in 
September  and  October  in  the  Offshore 
area. 

Mid-Atlantic  Component 

Tables  2  and  3  set  forth  the  HPTRP 
management  measures  for  the  large 
mesh  (includes  gillnet  with  mesh  size  of 
greater  than  7  inches  (17.78cm)  to  18 
inches  (45.72cm))  and  small  mesh 
(includes  gillnet  with  mesh  size  of 
greater  than  5  inches  (12.7  cm)  to  less 
than  7  inches  (17.78cm))  gillnet 
fisheries  in  the  Mid- Atlantic  (see  Figure 
2). 


Table  2.— Management  measures  for  the  Urge  mesh  Gillnet  Fishery  (Includes  Gillnet  With  Mesh  Size 
Greater  Than  7  Inches  (17.78cm)  to  18  Inches  (45.72cm))  in  the  Mid-Atlantic  Under  the  Final  Rule/HPTRP 


Floattine  Length: 

New  Jersey  Mudhole  

New  Jersey  Waters  (excluding  the  Mudhole)  

Southern  Mid-Atlantic  waters ..."!!. 

Twine  Size 

All  Mid-Atlantic  Waters  

Tie  Downs 

All  Mid-Atlantic  Waters  

Net  Cap 

All  Mid-Atlantic  Waters  

Net  Size  "!!!"''!"!!!!!!^!!!!^ 

Net  Tagging  

Time/Area  Closures: 

New  Jersey  waters  to  72''30'  W.  longitude  (including  the  Mudhole)  

New  Jersey  Mudhole  

Southern  Mid-Atlantic  waters  (MD,  DE,  VA,  NC)  to  72°30'  W.  longitude 


Less  than  or  equal  to  3,900  ft  (1 188.7  m). 
Less  than  or  equal  to  4,800  ft  (1463.0  m). 
Less  than  or  equal  to  3,900  feet  (1 188.7  m). 

Greater  than  or  equal  to  .90  mm  (.035  inches). 

Required. 

80  nets. 

A  net  must  be  no  longer  than  300  feet  (91.4m)  long. 

Requires  all  nets  to  be  tagged  by  January  01,  2000. 

Closed  from  April  1 -April  20. 
Closed  from  February  15— March  15. 
Closed  from  February  15-March  15. 


Table  3.— Management  Measures  for  the  Small  Mesh  Gillnet  Fishery  (Includes  Gillnet  with  Mesh  Size  of 
Rule/HPTRP^  ^  '^^^^^  ^^^'^  ^^^  ^°  ^^^^  """"^^  ''  '^^"^®  (l^JSCM))  in  the  Mid-Atlantic  Under  the  Final 


Floatline  Length: 

New  Jersey  waters  

Southern  Mid-Atlantic  waters 
Twine  Size: 

All  Mid-Atlantic  waters  

Net  Cap: 

All  Mid-Atlantic  waters  

Net  Size  

Net  Tagging  

Time/Area  Closures: 

New  Jersey  Mudhole  


Less  than  or  equal  to  3,000  feet  (914.4  m). 
Less  than  or  equal  to  2,1 18  feet  (645.6  m). 

Greater  than  or  equal  to  .81  mm  (.031  inches). 

45  nets. 

A  net  must  be  no  longer  than  300  feet  (91.4m)  long. 

Requires  all  nets  to  be  tagged  by  January  1,  2000. 

Closed  from  February  15-March  15. 
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Figurc2.  Mid-Atlantic  component 
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The  Mid-Atlantic  component  of  the 
HPTRP  is  generally  consistent  with  the 
proposed  HPTRP,  except  as  discussed 
below.  The  gear  modifications  in  the 
final  HPTRP  remain  the  same  as  in  the 
proposed  HPTRP.  The  effective  period 
remains  the  same  as  described  in  the 
proposed  HPTRP:  January  1  through 
April  30  for  New  Jersey  waters,  and 
February  1  through  April  30  for 
southern  Mid-Atlantic  waters. 
Additionally,  stratification  by  fishery 
based  on  mesh  size  remains  the  same  as 
in  the  proposed  HPTRP. 

The  most  significant  change  from  the 
proposed  HPTRP  is  the  application  of 
the  management  measures  within  the 
small  mesh  fishery.  In  the  proposed 
plan,  the  small  mesh  fishery  was 
defined  as  all  those  fisheries  employing 
mesh  size  of  less  than  7  inches  (17.78 
cm).  Stranding  data  and  related  bycatch 
information  suggest  that  certain  small 
mesh  fisheries  could  be  a  source  of 
harbor  porpoise  bycatch.  This 
information,  along  with  the  assumptions 
inherent  in  the  bycatch  analyses,  led 
NMFS  to  propose  that  these  fisheries  be 
subject  to  some  of  the  regulatory 
measures  in  the  proposed  HPTRP. 

Based  upon  further  review  and  as  the 
result  of  public  comment,  NMFS  has 
decided  to  exclude  fisheries  with  mesh 
size  5  inches  (12.7  cm)  and  less  from  the 
HPTRP  regulations  at  this  time.  The 
reasons  for  this  are  that  the  number  of 
observed  takes  in  these  mesh  sizes 
currently  available  in  the  data  is 
limited.  However,  given  the  concerns 
associated  with  the  possible  bycatch 
from  these  fisheries  discussed  above, 
NMFS  will  reevaluate  the  observer  and 
stranding  data,  particularly  from 
alternative  platforms,  for  these  fisheries 
in  the  spring,  1999  and  address  the 
issue  of  mesh  sizes  5  inches  (12.7  cm) 
or  less  at  that  time. 

Giveii  the  models  and  assumptions 
used  in  the  subfishery  bycatch  analysis 
and  the  predicted  effect  of  using  the 
recommended  gear  characteristics  based 
on  small  and  large  mesh  gillnet 
categories,  excluding  the  mesh  sizes  of 
5  inches  (12.7  cm)  and  less  at  this  time 
does  not  change  the  expected  79  percent 
or  greater  reduction  in  harbor  porpoise 
bycatch  in  the  Mid-Atlantic. 

In  addition  to  the  30-day  public 
comment  period  and  publication  of  the 
proposed  rule  in  the  Federal  Register, 
NMFS  issued  a  press  release 
announcing  the  availability  of  the 
proposed  rule  and  summarizing  the 
major  issues  in  the  proposed  rule.  The 
final  rule  will  govern  fishing  by  the  NE 
Multispecies  and  Mid-Atlantic  gillnet 
fisheries  in  the  GOM  and  Mid-Atlantic. 
NMFS  expects  that  implementation  of 
this  rule  will  reduce  within  6  months  of 


its  implementation  the  bycatch  of 
harbor  porpoise  to  below  their  PBR 
level. 

Response  to  Comments 

Comments  on  the  Take  Reduction  Team 
Process  and  General  Comments 

Comment  1:  One  commenter  stated 
that  each  country  and  each  region 
should  be  treated  equally  and  be 
separately  responsible  for  specified 
shares  of  PBR  and  bycatch  reduction. 
This  commenter  noted  that  combining 
the  two  plans  raises  the  issue  of  how 
NMFS  will  allocate  PBR  between  the 
two  jurisdictions  in  the  future.  Since  the 
Mid-Atlantic  accounts  for  only  10 
percent  of  the  mortality,  this  is  unfair  to 
them.  Three  commenters  recommended 
keeping  PBR  only  on  a  jurisdictional 
basis.  One  commenter  recommended 
reconvening  both  the  GOMTRT  and 
MATRT  to  address  the  allocation  issue. 

Response:  NMFS  disagrees  that  there 
is  an  allocation  problem.  Each  region  is 
treated  separately  for  respective  shares 
of  PBR.  This  issue  was  discussed  in 
detail  during  the  Mid-Atlantic  TRT 
meetings.  Combining  the  two  plans  into 
one  final  rule  does  not  change  the  basis 
for  the  reductions  accepted  by  the 
separate  TRTs.  Specifically,  each  region 
agreed  to  reduce  its  respective  bycatch 
by  79  percent  of  the  estimated  level  of 
bycatch  for  that  region.  For  example,  if 
the  Mid-Atlantic  region  takes  only  an 
estimated  200  animals,  they  need  to 
achieve  a  79  percent  reduction  which 
translates  to  a  reduction  of  158  animals. 
If  the  GOM  has  an  estimated  take  level 
of  1800  animals,  they  also  need  to 
achieve  a  79  percent  reduction,  but  this 
translates  to  a  reduction  of  1422 
animals.  These  are  equal  reductions 
based  on  the  respective  levels  of 
bycatch;  i.e.,  one  region  is  not 
compensating  for  the  other.  This 
strategy  is  both  equitable  and  fair  and 
was  accepted  by  the  GOMTRT  and 
MATRT. 

Comment  2:  One  commenter  noted 
that  the  Federal  Register  publication 
notice  for  the  proposed  rule  (63  FR 
48671)  indicated  that  Canadian  sink 
gillnet  takes  are  approximately  100 
animals,  and  the  HPTRP  will  achieve 
the  necessary  PBR  reduction  including 
the  Canadian  takes.  The  commenter 
asked  how  NMFS  will  incorporate 
fluctuations  in  Canadian  interaction 
levels  in  the  HPTRP.  The  commenter 
also  asked  how  a  higher  level  of  lethal 
Canadian  interactions  would  affect  the 
annual  HPTRP  review  and  why  an 
approximate  count  is  acceptable  for 
Canadian  take  whereas  the  total  PBR 
estimate  is  a  firm  point  estimate. 
Another  commenter  recommended  that 


NMFS  strongly  encourage  efforts  to 
request  the  Department  of  Fisheries  and 
Oceans  (DFO),  Canada,  to  consider  the 
HPTRP. 

Response:  Under  the  MMPA.  takes 
throughout  the  range  of  the  species  are 
considered  in  developing  management 
measures  in  the  TRPs.  Since  the  HPTRT 
is  expected  to  meet  semi-annually  the 
first  year,  and  annually  thereafter, 
changes  in  information  on  Canadian 
takes,  as  available,  can  be  evaluated  by 
the  TRT  at  the  same  time  U.S.  bycatch 
information  is  discussed  and 
recommendations  made  on  all  these 
issues  at  the  same  time.  NMFS  has 
detailed  data  on  both  bycatch  in  U.S. 
fisheries  and  Canadian  fisheries.  This 
allows  for  a  more  accurate  estimate  of 
total  bycatch  in  U.S.  and  Canada 
fisheries.  For  Canadian  takes,  the  U.S. 
receives  information  from  the  Canadian 
Government  on  bycatch  in  its  fisheries. 
NMFS  has  already  met  with 
representatives  of  the  Canadian 
government  to  discuss  the  HPTRP  in 
U.S.  waters  and  encourage  the 
Canadians  to  participate  in  reducing  the 
overall  fishing  mortality  on  this  stock. 
As  a  result,  Canada  developed  its 
Harbor  Porpoise  Conservation  Plan  and 
has  implemented  an  observer  program 
which  has  documented  a  continuous 
reduction  in  bycatch  in  their  Bay  of 
Fundy  gillnet  fisheries. 

Comment  3:  Five  commenters  asked 
how  NMFS  will  incorporate  the 
anticipated  harbor  porpoise 
conservation  benefits  when  the  FMPs 
for  monkfish  and  spiny  dogfish  are 
published  and  the  American  shad 
intercept  gillnet  fishery  is  phased  out. 
Another  commenter  noted  that 
upcoming  management  plans  on  both 
dog  sharks  and  monkfish  have  not  been 
considered  by  NMFS  in  constructing  the 
HPTRP.  This  commenter  stated  that  the 
most  obvious  problem  with  the  HPTRP 
is  the  lack  of  information  on  the 
restrictions  proposed  by  the  FMPs  for 
monkfish  and  spiny  dogfish  and  their 
anticipated  conservation  benefits  to 
harbor  porpoise.  Another  commenter 
criticized  NMFS  for  not  considering  the 
protection  that  will  be  afforded  under  a 
number  of  FMPs,  including  Atlantic 
Sturgeon,  Monkfish,  Dogfish,  Bluefish 
Amendment  1,  Amendment  1  to  Shad 
and  River  Herring. 

Response:  NMFS  generally  discussed 
the  impacts  of  the  proposed  FMPs  for 
monkfish  and  dogfish  in  the  proposed 
HPTRP.  NMFS  did  not  analyze  the 
proposed  FMP  management  measures  in 
detail  because,  during  the  development 
of  the  proposed  HPTRP,  these  plans 
were  not  yet  final.  Given  that  FMPs  may 
change  significantly  prior  to  a  final  vote 
by  the  responsible  Fishery  Management 
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Council  (FMC),  NMFS  felt  it  unwise  and 
impractical  to  guess  at  the  final  FMC 
recommendations.  However,  concurrent 
with  the  development  of  the  HPTRP 
proposed  rule,  the  Monkfish  FM?  was 
voted  on  and  a  final  FMP  package  with 
a  preferred  alternative  was  submitted  to 
NMFS  on  October  27,  1998.  by  the 
NEFMC  and  the  MAFMC.  The  preferred 
alternative,  now  under  consideration  by 
the  NEFMC  and  the  MAFMC,  will 
provide  no  benefits  to  harbor  porpoise 
conservation  in  the  near  future  because 
the  regulations  do  not  become  effective 
until  May  1.  1999.  Since  the  HPTRP 
must  show  a  reduction  in  bycatch 
wathin  6  months  of  implementation  and 
the  majority  of  harbor  porpoise  bycatch 
occurs  during  the  months  of  January 
through  April,  the  HPTRP  must  go  into 
effect  in  early  January  1999  to  reduce 
impacts  to  harbor  porpoise  in  the  spring 
1999  fishery. 

If  the  Monkfish  FMP  goes  into  effect, 
the  expected  harbor  porpoise 
conservation  benefits  appear  to  be  the 
result  of  overall  effort  reduction  through 
Days-At-Sea  and  Total  Allowable  Catch 
restrictions.  However,  any  conservation 
benefits  may  be  negated  as  a  result  of 
the  relatively  high  gill  net  limits  set  by 
the  FMP.  According  to  the  MATRT,  the 
average  number  of  nets  employed  by 
Mid-Atlantic  fishermen  is  80  nets.  The 
Monkfish  FMP,  if  approved,  would 
allow  fishermen  to  use  up  to  160  nets. 

The  biggest  differences  between  the 
Monkfish  FMP  and  the  HPTRP  are  in 
the  mandatory  time  outs.  The  20-day 
block  during  April,  May,  and  June 
required  under  the  Monkfish  FMP 
would  have  little  additional  reduction 
in  harbor  porpoise  bycatch.  If  the 
fishermen  take  their  20-day  block 
(under  the  Monkfish  FMP)  in  early 
April  in  New  Jersey,  there  could  be  a 
conservation  benefit — but  it  would 
mirror  only  what  is  currently  required 
in  the  HPTRP  and  would  not  result  in 
any  additional  benefits.  If  the  20  days 
are  taken  in  May  or  June  in  New  Jersey 
or  April  through  June  in  the  southern 
Mid-Atlantic,  there  will  be  little  if  no 
benefit  to  harbor  porpoise  because 
harbor  porpoise  are  not  usually  taken  in 
those  areas  at  those  times. 

Regarding  the  other  upcoming  FMP, 
the  Dogfish  FMP  is  still  under 
development;  therefore  it  is  unclear 
what  the  Councils'  preferred  alternative 
is  regarding  that  plan.  NMFS  believes  it 
is  premature  to  analyze  the  possible 
impacts  of  the  Dogfish  FMP  without  a 
preferred  alternative.  The  other  plans 
are  still  either  in  the  development  phase 
or  will  not  go  into  effect  until  after  the 
spring  1999  fishery,  thereby  not 
providing  any  clear  benefits  to  harbor 


porpoise  in  the  required  6-month  time 
frame. 

As  stated  in  the  proposed  rule,  the 
HPTRP  measures  are  expected  to  be 
reevaluated  on  a  yearly  basis.  NMFS 
will  consider  any  new  regulations  that 
may  affect  harbor  porpoise  or  the 
implementation  of  this  plan  and 
evaluate  whether  management  measures 
need  to  be  changed  at  that  time. 

Comment  4:  One  commenter 
recommended  that  the  HPTRT  be 
convened  semiannually  to  see  if  the 
HPTRP  is  meeting  objectives. 

Response:  NMFS  intends  to 
reconvene  the  teams  semiannually  the 
first  year  of  plan  implementation  in 
order  to  track  the  plan's  progress  toward 
the  6-month  MMPA  goal.  Whether  or 
not  reconvening  the  TRTs  semi- 
annually after  that  first  year  is  necessary 
would  depend  on  the  circumstances. 

Comment  5:  One  commenter 
recommended  that  NMFS  coordinate 
HPTRP  development  with  annual  FMP 
adjustments  that  will  occur  for  the 
Multispecies,  Monkfish,  and  possibly 
Dogfish  FMPs.  FMP  evaluation  will 
begin  in  November,  and 
recommendations  will  be  provided  to 
the  Council  every  December.  Any 
changes  to  plans  will  be  submitted  by 
the  Council  to  NMFS  by  February  1 
each  year,  with  implementation  on  May 
1. 

Response:  NMFS  agrees  that  close 
coordination  with  the  Fishery 
Management  Councils  on  annual 
changes  that  will  affect  fisheries  is  a 
good  idea.  During  the  first  year  of  plan 
implementation,  the  TRT  will  meet  in 
the  summer  of  1999  to  discuss  the 
plan's  progress  and  recommend  any 
changes  to  the  plan  based  on  the  spring 
fishery's  results.  In  finalizing 
recommendations,  NMFS  would  have 
the  opportunity  to  coordinate  with  the 
Councils  in  the  fall  at  the  same  time  the 
Councils  are  considering  adjustments 
for  fishery  management  purposes. 

Comment  6:  One  commenter 
recommended  that  NMFS  should  review 
Framework  25  to  see  whether  there  are 
ancillary'  benefits  to  harbor  porpoise 
that  have  not  been  included  in  the 
proposed  rule.  If  Framework  25  results 
in  more  positive  benefits  than  projected, 
NMFS  should  consider  reducing  the 
8V2-month  pinger  requirement  in  the 
Mid-Coast  area. 

Response:  Framework  25  was 
evaluated  using  the  available  data  to 
determine  ancillary  benefits  to  harbor 
porpoise  reduction.  The  benefits  of 
Framework  25  were  included  in  the 
analysis  to  determine  how  much 
additional  reduction  was  needed  from 
the  HPTRP  measures  (see  the  EA  for 
detailed  information).  When  bycatch 


information  is  reviewed  for  spring  of 
1999,  further  information  will  be 
available  to  evaluate  the  impacts  of 
implementation  of  Framework  25 
during  1997  and  1998. 

The  HPTRP  has  an  overall  strategy  for 
the  entire  GOM  that  is  expected  to  reach 
MMPA  goals  for  this  fishery.  Individual 
areas  cannot  be  viewed  in  a  vacuum. 
The  Mid-Coast  area  has  made  progress 
in  !3educing  bycatch  by  using  pingers. 
Therefore,  contrary  to  supporting  a 
reduction  in  pinger  use,  this  fact 
supports  the  continued  use  of  pingers  so 
that  bycatch  continues  to  remain  under 
cor«trol.  This  plan  will  not  work  if 
bycatch  reduction  achieved  in  one  area 
is  replaced  with  bycatch  increases  in 
another  area  because  mitigation 
measures  have  been  removed. 

Comment  7:  One  comment  supported 
the  need  for  the  proposed  regulations 
and  noted  that  the  proposed  regulations 
can  work  well  with  the  FMPs  developed 
by  NEFMC  and  MAFMC. 

Response:  NMFS  agrees. 

Comment  8:  One  commenter  stated 
that  the  process  was  inappropriately 
delayed  and,  consequently,  requested  an 
additional  public  comment  period. 

Response:  NMFS  agrees  that  the 
process  experienced  delays  for  many 
reasons.  Significant  public  comment 
was  received  throughout  the  TRT 
process,  including  an  additional 
meeting  in  December  1997  for  the  GOM. 
Addressing  the  harbor  porpoise  bycatch 
issue  has  been  an  ongoing  process  since 
the  early  1990s,  and  most  of  the 
measures  in  the  TRT  draft  plan  from 
1996  had  already  been  put  into  place 
through  framework  actions 
implemented  under  the  NE  Multispecies 
FMP.  While  the  proposed  rule 
published  in  September  1998  goes 
beyond  these  measures.  NMFS 
determined  that  30  days  was  sufficient 
for  additional  comments,  given  the  long 
history  of  public  involvement. 

Comment  9:  Several  commenters  felt 
th?l  because  small  mesh  fishermen  in 
the.Mid-Atlantic  were  not  adequately 
involved  in  the  TRT  process,  any 
regulations  affecting  this  segment  of  the 
fishery  should  be  open  to  public 
hearings. 

Response:  NMFS  disagrees  that  the 
small  mesh  fishermen  did  not  have  the 
opportunity  to  be  represented  in  the 
MATRT.  The  MATRT  included  a 
nuoiber  of  industry  representatives  and 
state  fishery  management  agencies.  In 
addition,  the  MATRT  meetings  were 
open  to  the  public.  However,  many 
fishermen  typically  using  this  type  of 
gear  in  nearshore  fisheries  in  the  Mid- 
Atlantic,  while  present  at  the  start  of  the 
MATRT  process,  did  not  participate 
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once  the  MATRT  agreed  to  address  only 
the  monkfish  and  dogfish  subfisheries. 

Comment  10:  One  commenter 
complemented  the  Press  Guide  which 
explained  the  proposed  regulations  but 
noted  that  the  northern  and  eastern 
boundaries  of  the  Mudhole  were  in 
error. 

Response:  The  actual  chart  provided 
in  the  Press  Guide  was  correct. 
However,  NMFS  agrees  that  the 
accompanying  text  contained  errors  in 
the  northern  and  eastern  boundaries. 
NMFS  will  review  the  Press  Guide  and 
revise  it  based  on  final  regulations. 

Comment  11:  One  commenter 
requested  that  the  analysis  from  the 
GOM  pinger  experiment  be  given  to  the 
MAFMC.  The  commenter  stated  that  a 
consensus  recommendation  could  be 
developed  with  the  new  results  from  the 
GOM  experiment. 

Response:  NMFS  will  provide  the 
MAFMC  with  the  results  of  the  1997 
pinger  experiment,  which  can  also  be 
discussed  at  the  next  meeting  of  the 
MATRT. 

Comment  12:  One  commenter  stated 
that  combining  the  Mid-Atlantic  and 
GOM  TRTs  is  not  a  good  idea.  The 
fisheries  are  not  the  same,  and  this 
approach  would  only  weaken  the 
position  fishermen  hold  on  the  TRTs. 

Response:  NMFS  agrees  that  the 
fisheries  are  different;  that  is  why 
distinct  strategies  were  maintained  for 
each  region  even  though  both 
geographic  areas  were  included  in  one 
set  of  regulations.  The  regulations 
would  not  have  been  different  had  they 
gone  through  two  separate  rulemaking 
processes.  NMFS  is  considering  whether 
or  not  the  two  teams  should  continue  to 
meet  separately  or  whether  some  or  all 
of  the  meetings  should  be  combined. 

Comment  13:  One  commenter  notes 
that  the  statement  "the  HPTRP  is  based 
in  large  part  on  recommendations  in  the 
draft  GOMTRP  and  the  MATRT  report" 
is  not  accurate.  NMFS  has  expanded  the 
terms  of  the  regulation  so  significantly 
that  NMFS  has  jeopardized  any  future 
TRT  discussions  because  participants 
cannot  be  assured  that  their  time, 
deliberations,  and  consensus  will  be 
honored  and  accepted  by  NMFS. 

Response:  NMFS  disagrees  that  the 
terms  of  the  regulation  have  been 
expanded  significantly  from  the  two 
TRT  recommendations.  The  GOM  plan 
retained  the  strategy  of  discrete  closures 
surrounded  by  larger  areas  of  pinger  use 
as  recommended  by  the  TRT  at  its 
December  1997  meeting.  The  strategy  of 
gear  modifications  based  on  gear  types 
that  reflected  locally  prevailing 
practices  in  the  Mid-Atlantic  were 
retained.  In  both  cases,  some  changes 
were  made  in  the  final  regulations  based 


on  new  information  and  comments 
received  during  the  public  comment 
period.  The  TRT  deliberations  are 
integral  to  the  process  and  provided 
valuable  insight  into  how  these  issues 
between  stakeholders  might  be  resolved. 
Individual  team  member  contributions 
are  invaluable,  and  the  teams  are  to  be 
fully  commended  for  persevering 
through  a  difficult  process.  Changes 
made  to  those  recommendations  reflect 
actions  considered  necessary  to  meet 
agency  obligations  under  the  law,  to 
reflect  concerns  of  all  constituents,  and 
to  be  certain  that  regulations  are 
enforceable.  This  process  is  relatively 
new  and  both  TRT  participants  and 
NMFS  have  learned  ways  the  process 
can  be  improved.  NMFS  agrees  that 
continued  efforts  at  communication 
between  NMFS  and  the  teams 
throughout  the  process  is  necessary  for 
the  process  to  maintain  its  integrity. 

Comment  14:  One  commenter 
questioned  whether  the  proposed  rule 
discusses  the  new  information  that  has 
warranted  the  changes  that  NMFS  has 
made  from  the  1997  proposed  rule.  The 
commenter  stated  that  no  conclusive 
information  was  presented  at  the 
December  16 — 17  meeting  resulting  in 
any  consensus  or  recommendation  from 
that  meeting  to  warrant  those  changes. 

Response:  Recommendations  die! 
come  out  of  the  December  16 — 17,  1997, 
meeting,  and  they  are  reflected  in  the 
GOMTRT's  report  of  January  14,  1998. 
NMFS  agreed  with  many  of  the 
GOMTRT's  recommendations,  and  the 
proposed  rule  (September  11,  1998) 
incorporated  most  of  the  Team's 
recommendations.  NMFS  agrees  that 
this  was  not  a  consensus  report.  The 
August  1997  proposed  GOMTRP 
provided  for  a  variety  of  measures, 
including  requirements  for  fishery 
closures  and  closures  with  pingers 
aimed  at  harbor  porpoise  protection  that 
were  ultimately  implemented  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  1996 
bycatch  data  revealed  that  these 
measures  were  ineffective  at  reducing 
overall  bycatch,  and,  based  on  this  new 
information,  NMFS  concluded  that  the 
changes  to  the  original  proposed 
GOMTRP  were  warranted.  These  data 
and  historical  management  measures  are 
discussed  in  detail  in  the  EA. 

Comment  15:  One  commenter  stated 
that  there  is  confusion  because  some 
areas  are  closed  for  both  groundfish 
conservation  and  harbor  porpoise 
protection.  In  some  areas  that  are  closed 
for  harbor  porpoise  protection  only, 
fishing  with  gillnets  is  permitted  with 
approved  pingers.  This  distinction 
between  areas  closed  for  harbor 


porpoise  conservation  and  areas  closed 
for  groundfish  conservation  should  be 
clearly  articulated  as  a  matter  of  general 
policy  in  the  final  rule.  This  would 
obviate  the  need  to  initiate  a  framework 
adjustment  each  time  a  groundfish 
conservation  closure  was  shifted  or 
lifted  if  it  occurred  in  an  area  also 
closed  for  harbor  porpoise  protection. 

Response:  Since  the  harbor  porpoise 
regulations  are  promulgated  under  the 
MMPA,  the  regulations  will  remain  in 
effect  regardless  of  shifts  in  groundfish 
closures  under  the  Magnuson-Stevens 
Act.  However,  the  effects  of  changes  in 
groundfish  closures  on  the  effectiveness 
of  the  HPTRP  would  need  to  be 
reviewed  and  changes  made  to  the  plan, 
if  appropriate,  to  retain  its  effectiveness. 

Comment  16:  One  commenter 
recommended  including  a  definition  of 
baitnets  in  the  rule. 

Response:  A  description  of  baitnets  is 
provided  in  the  regulations  for  the  NE 
Multispecies  FMP  (50  CFR  §  648.81 
(0(2)(ii))  as  "a  single  pelagic  gillnet,  not 
longer  than  300  feet  (91.44  m)  and  not 
greater  than  6  ft  (1.83  m)  deep,  with  a 
maximum  mesh  size  of  3  inches  (7.62 
cm),  provided  that  the  net  is  attached  to 
the  boat  and  fished  in  the  upper  two 
thirds  of  the  water  column,  the  net  is 
marked,  there  is  no  retention  of 
regulated  species,  and  there  is  no  other 
gear  onboard  capable  of  catching  NE 
multispecies."  The  HPTRP  regulations 
include  an  exception  for  single  pelagic 
gillnets  or  baitnets. 

Comment  1 7:  One  commenter  noted 
that  the  capture  of  harbor  porpoise  in 
mid-water  trawl  fisheries  has  not  been 
adequately  addressed  within  the 
proposed  rule.  The  commenter  stated 
that  the  mid-water  trawl  fishery  for 
Atlantic  herring  represents  the  biggest 
increase  in  fishing  effort  and  is 
classified  as  a  Category  II  fishery.  The 
efforts  of  reducing  bycatch  through 
gillnet  regulations  could  be  negated  if 
no  regulatory  action  is  implemented  for 
the  mid-water  trawl  fishery  for  Atlantic 
herring. 

Response:  NMFS  agrees  that  the  mid- 
water  trawl  fishery  for  Atlantic  herring 
has  the  potential  to  take  small 
cetaceans.  In  the  proposed  List  of 
Fisheries  for  1999.  the  GOM  and  Mid- 
Atlantic  herring  mid-water  trawl  fishery 
are  proposed  as  Category  II,  based  on 
comparisons  with  other  gear  types 
known  to  take  several  species  of  small 
cetaceans  and  the  fact  that  herring  are 
an  important  prey  item  for  several 
stocks  of  marine  mammals.  However, 
NMFS  currently  has  no  observed  takes 
of  harbor  porpoise  in  this  fishery,  and 
consequently  it  is  not  included  in  the 
final  HPTRP.  Monitoring  will  continue 
through  the  Sea  Sampling  Observer 
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Program  at  a  level  consistent  with  the 
valid  sampling  scheme  currently  used 
by  the  program. 

Comment  18:  One  commenter 
expressed  reservations  about  NMFS' 
intent  to  implement  the  five  stated  non- 
regulatory  measures  recommended  by 
the  GOMTRT  at  its  December  1997 
meeting.  The  study  to  evaluate 
habituation  and  displacement  has  been 
concluded,  and  the  results  should  be 
published.  A  census  of  the  gillnet  fleet 
should  be  readily  available  through 
existing  reporting  requirements.  The 
commenter  also  felt  that  there  has  been 
sufficient  time  for  NMFS  to  investigate 
options  for  providing  support  to 
fishermen  for  pinger  technology.  The 
commenter  questioned  why  these  issues 
are  not  addressed  with  the  proposed 
rule.  The  commenter  noted  that  NMFS 
will  need  to  have  a  pinger  training 
course  available  at  all  times  so  as  not  to 
prevent  potential  fishermen  access  into 
the  gillnet  fishery. 

Response:  One  study  to  evaluate 
habituation  and  displacement  took 
place  during  the  summer  of  1998,  but  a 
final  report  was  not  available  at  the  time 
of  the  proposed  rule.  Results  of  this 
study  will  be  published  as  soon  as 
possible.  The  implications  of  this  study 
for  the  HPTRP  will  be  discussed  at  the 
next  meeting  of  the  TRTs  in  1999. 

A  census  of  the  gillnet  fleet  using 
existing  reporting  measures  is  expected 
to  occur  in  the  near  future.  When  the 
census  is  complete,  the  results  will  be 
reported. 

NMFS  has  investigated  the  potential 
for  support  for  fishermen  to  purchase 
pingers  but  no  viable  options  are 
available  at  this  time. 

The  certification  program  for 
fishermen  using  pingers  is  expected  to 
be  available  as  needed. 

Comment  19:  One  commenter 
suggested  that  NMFS  track  harbor 
porpoise  by  radar  to  alert  fishermen  and 
thereby  give  fishermen  the  opportunity 
to  move  nets.  Another  commenter 
suggested  daily  tracking  of  harbor 
porpoise  to  regulate  fishing  that  day. 

Response:  Given  current  technologies, 
it  would  not  be  feasible  for  harbor 
porpoise  to  be  tracked  by  radar.  Radar 
tracking  poses  significant  difficulties 
with  small  cetaceans,  both  technically 
and  practically.  Additionally,  because  of 
the  nature  of  the  gillnet  fishery,  it  would 
be  impractical  for  fishermen  to  retrieve 
their  nets  when  harbor  porpoise  are  in 
the  area  without  significantly  reducing 
their  catch.  Daily  regulations  of  fishing 
would  be  nearly  impossible  to 
administer  and  impractical  for 
fishermen  to  comply  with. 

Comment  20:  One  commenter 
suggested  making  the  gillnets  smaller. 


Response:  If  the  comment  refers  to  the 
actual  size  of  the  deployed  nets,  this 
approach  is  part  of  the  reasoning  behind 
the  reduced  floatline  lengths  in  the  Mid- 
Atlantic  component  of  the  HPTRP. 

Comment  21:  One  commenter 
suggested  that  fishermen  should  not  be 
allowed  to  fish  in  the  same  area  where 
harbor  porpoise  eat. 

Response:  Although  the  NE 
multispecies  and  Mid-Atlantic  fisheries 
are  not  necessarily  targeting  harbor 
porpoise  prey,  they  do  use  many  of  the 
isame  feeding  areas  as  harbor  porpoise. 
Since  restricting  fishing  away  from  areas 
of  harbor  porpoise  feeding  would 
severely  restrict  fishing  opportunity  and 
because  it  is  unclear  exactly  where  and 
if  harbor  porpoise  feed  on  a  regular 
basis,  the  intent  of  the  pinger 
requirements  is  to  allow  fishermen  to  be 
in  the  same  general  area  as  harbor 
porpoise  while  minimizing  interactions. 

Comment  22:  One  commenter 
suggested  closing  certain  areas  to 
fishermen,  particularly  during  harbor 
porpoise  mating  seasons.  Another 
commenter  suggested  generally 
implementing  special  fishing  times. 

Response:  The  intention  or  the  HPTRP 
is  to  close  certain  areas  to  fishing  during 
times  of  high  bycatch,  i.e.,  when 
chances  of  interaction  between  harbor 
porpoise  and  gillnet  fisheries  are  high. 
However,  because  all  areas  carmot  be 
closed  if  a  viable  fishery  is  to  exist, 
fishing  during  times  and  areas  adjacent 
to  closures  can  only  be  allowed  if 
pingers  are  used. 

Comment  23:  One  commenter 
recommended  that  no  fishing  be 
allowed  when  harbor  porpoise  are  in 
Maine. 

Response:  The  HPTRP  closed  the  NE 
area,  in  Maine,  from  August  15  to 
September  13,  the  time  period  when 
harbor  porpoise  are  most  common  in 
Maine  waters. 

Comment  24:  One  commenter 
recommended  that  the  MMPA  and  ESA 
be  strengthened. 

Response:  NMFS  will  reevaluate  the 
effectiveness  of  the  HPTRP  management 
measures  and  the  effectiveness  of  the 
MMPA  to  achieve  harbor  porpoise 
conservation  in  1999.  NMFS  will  not 
reevaluate  the  ESA  with  regard  to  TRPs 
because  NMFS  regards  the  MMPA 
measures  sufficient  for  conservation  of 
harbor  porpoise. 

Comment  25:  One  commenter 
suggested  that  NMFS  list  harbor 
porpoise  as  threatened. 

Response:  In  1993,  NMFS  proposed 
listing  the  harbor  porpoise  as  threatened 
under  the  ESA  in  response  to  a  petition 
by  Sierra  Club  Legal  Defense  Fund  on 
behalf  of  13  other  organizations.  NMF.'S' 
research  findings  at  that  time  indicated 


that  the  rate  of  bycatch  of  harbor 
porpoise  in  gillnet  fisheries  might 
reduce  the  population  to  the  point 
where  it  would  become  threatened  and 
that  the  regulatory  measures  in  place  to 
reduce  this  bycatch  were  inadequate. 
NMFS  has  not  yet  issued  a  final  listing 
determination.  New  data,  new 
regulations,  and  this  rule  to  implement 
the  HPTRP  provide  substantial  new 
information  for  consideration  by  NMFS 
and'the  public.  The  proposed  rule  to  list 
the  GOM  harbor  porpoise  as  threatened 
under  the  ESA  was  reopened  for  public 
comment  on  October  22,  1998.  The 
public  comment  period  closed  on 
November  23.  1998.  NMFS  plans  to 
make  a  listing  determination  in  the  near 
futbfre  based  on  the  new  information 
and  public  comment  on  the  proposed 
rule. 

Comments  on  Data  and  Research 

Comment  26:  One  commenter 
recommended  that  the  PBR  formula  be 
re-assessed  during  the  next  re- 
authorization of  the  MMPA  because  the 
default  safety  parameters  in  the  model 
are  inaccurate  and  contrary  to  the 
available  science,  which  indicates  that 
harbor  porpoise  have  an  extremely  short 
life  span,  early  maturation,  and  a  very 
high,  successful  reproductive  rate, 
compared  to  other  odontocete  species. 

Response:  NMFS  is  unaware  of  new 
scientific  information  that  could  be  used 
to  re-assess  the  default  parameters.  Any 
new,  valid  scientific  information  would 
be  welcome,  evaluated,  and 
incorporated,  as  appropriate,  into  these 
assessments.  However,  in  the  absence  of 
other  information,  the  default  model 
parameters  used  in  the  PBR  formula 
represent  the  best  available  scientific 
information  on  this  topic.  The  life 
history  of  harbor  porpoise,  among  other 
related  issues,  was  discussed  in  length 
at  a  meeting  in  1996,  the  results  of 
which  are  published  by  Wade  and 
Angliss,  1997,  in  "Guidelines  for 
assessing  marine  mammal  stocks:  report 
of  the  GAMMS  workshop  April  3-5, 
1996,  Seattle  Washington."  A  peer- 
reviewed  scientific  article  that  describes 
some  of  the  work  that  went  into 
defining  the  parameters  is  summarized 
by  Wade,  1998,  in  "Calculating  limits  to 
the  allowable  human-caused  mortality 
of  Cfetaceans  and  pinnipeds." 

Comment  27:  One  commenter  noted 
that  the  PBR  level  based  on  population 
dynamics  continues  to  be 
ultraconservative  and  asked  if  NMFS 
considered  a  peer-review  debate  on 
choosing  to  use  this  conservative 
reproductive  estimate.  Many  scientists 
feel  that  this  may  be  too  conservative. 

Response:  NMFS  has  used  peer 
reviewed  information  to  choose  the 
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population  dynamic  parameters  in  the 
evaluation  of  the  PBR  calculation.  See 
comment  number  26  for  references  to 
the  peer-reviewed  work  in  this  area. 

Comment  28:  One  commenter 
expressed  concern  about  methods  used 
to  estimate  harbor  porpoise  bycatch 
because  calculations  are  based  on  takes 
per  haul  as  the  unit  of  effort  and  not  the 
number  of  takes  per  net.  This 
commenter  also  expressed  concern 
about  weighout  landings  as  the 
multiplier  and  recommended  a  review 
of  this  process  for  an  alternative  with 
more  precision.  Another  commenter 
stated  that  NMFS  is  unwilling  and 
unable  to  correct  and  adjust  estimates  of 
fleet  size  and  methods  of  extrapolation 
used  to  determine  effort  and  that  NMFS 
has  never  had  reliable  fleet  size 
information  to  measure  effort.  A  third 
commenter  stated  that  NMFS'  bycatch 
calculations,  based  on  what  the  gillnet 
fishery  catches,  are  incorrect.  This 
commenter  noted  that,  despite 
continuous  requests  to  adjust  this 
approach  to  a  more  practical  and 
realistic  method,  NMFS  continues  to  do 
it  the  wrong  way.  This  commenter 
recommended  that  units  of  fishing  effort 
are  more  appropriate  means  of 
calculating  and  estimating  harbor 
porpoise  bycatch. 

Response:  The  current  method  used  to 
estimate  harbor  porpoise  bycatch  does 
not  rely  on  fleet  size.  Therefore, 
obtaining  the  most  up-to-date  estimates 
of  fleet  size  would  not  change  the 
bycatch  estimate. 

Choosing  the  most  appropriate  unit  of 
effort  for  the  bycatch  estimate  is  a  two- 
step  process,  and  both  steps  must  be 
accurate  and  reliable  before  another  unit 
of  effort  can  be  used.  Step  one  is 
choosing  the  best  unit  of  effort  using  the 
Sea  Sampling  data,  and  step  two  is 
calculating  that  unit  of  effort  for  the 
entire  fishery. 

By  definition,  the  most  appropriate 
theoretical  unit  of  "effort"  needed  in 
any  bycatch  estimate  is  a  unit  of  "effort" 
that  is  expected  to  relate  directly  to  the 
number  of  harbor  porpoise  that  are 
caught  and  to  increase  proportionally  as 
the  number  of  harbor  porpoise  takes 
increase.  Therefore,  even  on  a 
theoretical  basis,  that  unit  of  "effort" 
does  not  have  to  be  a  unit  that  is 
typically  thought  of  as  fishing  effort, 
such  as  days  fished  or  number  of  boats. 
Other  possible  acceptable  units  of 
"effort"  could  be  hours  nets  are  soaked 
multiplied  by  the  number  of  nets,  or 
pounds  of  fish  species  "X"  caught  in  the 
net.  Again,  for  the  areas  and  times  when 
there  are  both  harbor  porpoise  and 
fishing,  what  is  needed  is  a  unit  such 
that  as  the  level  of  that  unit  increases  so 


does  the  number  of  caught  harbor 
porpoise. 

After  that  unit  is  chosen,  it  is  essential 
that  NMFS  estimate  the  total  amount  of 
that  unit  for  the  entire  fishery.  So,  for 
example,  if  hours  of  net  soak  time 
represented  the  best  unit  of  "effort" 
then  it  would  be  necessary  to  calculate 
the  total  number  of  hours  soaked  by  all 
nets  used  by  the  entire  fishery,  by  the 
time  and  areas  that  are  appropriate.  Data 
in  the  fisher  trip  logbooks  could  be  used 
to  calculate  this  information.  However, 
even  in  1997,  many  of  the  data  fields  in 
the  logbooks  were  left  blank.  Until  the 
logbooks  are  completely  and  accurately 
filled  out  all  of  the  time,  it  is  impossible 
to  use  net  soak  time  to  calculate  the 
total  level  of  "effort." 

NMFS  is  willing  to  investigate  other 
possible  units  of  "effort"  but,  until  the 
total  amount  of  a  unit  for  the  whole 
fishery  is  available  and  accurate,  it  is 
not  possible  to  use  any  other  unit  of 
"effort"  except  that  already  being 
used — tons  of  fish  landed  from  the 
dealers. 

Comment  29:  Two  commenters  asked 
how  there  could  be  insufficient  data  to 
determine  population  trends  for  this 
species,  but  enough  information  to 
determine  a  specific  PBR  point  estimate. 

Response:  By  definition,  PBR  requires 
one  abundance  estimate  and  the  level  of 
confidence  associated  with  that 
estimate.  This  information  is  available, 
so  PBR  can  be  calculated.  However, 
determining  population  trends  require 
several  abundance  estimates  within  a 
long  time  series.  At  present  we  have 
three  abundance  estimates  taken  during 
5  years  (1991,  1992,  and  1995).  Three 
abundance  estimates  with  Coefficient  of 
Variation's  in  the  20  percent  range 
during  such  a  short  time  period  are  not 
sufficient  to  accurately  determine  if 
there  is  a  trend.  However,  another 
abundance  survey  is  scheduled  for  the 
summer  of  1999.  The  NEFSC  is 
intending  to  use  the  four  abundance 
estimates  (1991,  1992,  1995,  and  1999) 
taken  from  the  resulting  9  years  (1991- 
1999)  to  investigate  whether  a  trend  can 
be  determined  and  the  level  of  accuracy 
of  that  conclusion. 

Comment  30:  One  commenter  noted 
that  the  proposed  rule  stated  that  the 
Assistant  Administrator  will  revievr,  on 
an  annual  basis,  the  effort  and  bycatch 
data  to  see  if  the  HPTRP  is  achieving  the 
PBR  goal.  The  commenter  then  drew  the 
conclusion  that,  if  the  HPTRP  is 
effective,  the  number  of  harbor  porpoise 
should  increase  each  year.  NMFS 
indicated  in  that  same  rule  that 
sufficient  data  are  not  currently 
available  to  determine  trends  in  harbor 
porpoise  stock  size.  The  commenter 
then  asked  that  the  harbor  porpoise 


stock  size  be  assessed  to  see  if  it  does 
increase  with  TRP  efforts. 

Response:  Harbor  porpoise  stock  size 
will  continue  to  be  assessed  by 
conducting  sighting  surveys  every  few 
years.  There  is  a  survey  scheduled  for 
the  summer  of  1999.  The  frequency  of 
future  surveys  will  be  determined  by 
considering  the  level  of  accuracy  of  each 
individual  estimate  and  the  need  to  get 
accurate  abundance  estimates  of  all 
marine  mammals  found  in  U.S.  waters. 
At  the  present  time,  it  has  been 
suggested  that  conducting  surveys  every 
4  years  would  be  adequate. 

The  HPTRP  will  be  assessed  by 
monitoring  the  level  of  by-catch.  This 
monitoring  program  will  be  on  a 
quarterly  basis,  at  least  for  the  next  few 
years. 

Comment  31:  One  commenter 
requested  that  NMFS  undertake 
research  on  pingers  to  evaluate 
displacement  and  habituation  of  harbor 
porpoise,  and  long-term  effects  of  pinger 
use  on  the  ecosystem. 

Response:  Research  has  started  on  this 
topic  and  will  be  continuing. 
Specifically,  during  the  summer  of 
1998,  research  was  conducted  that 
investigated  the  small-scale  distribution 
and  relative  abundance  of  harbor 
porpoise  near  and  around  pingers  and 
herring  weirs.  This  project  will  provide 
information  on  displacement  and  short- 
term  habituation  (on  a  monthly  scale). 
Another  project  will  be  conducted 
during  January  to  May  1999  and  will 
investigate  displacement,  short-term 
habituation,  and  short-term  effects  on 
the  ecosystem.  This  project  will  involve 
monitoring  the  spatial  distribution  and 
relative  abundance  of  harbor  porpoise, 
other  marine  mammals,  herring,  and 
other  fish  in  areas  and  times  with  and 
without  pingers. 

Comment  32:  One  commenter  stated 
that  the  plan  appears  to  contain  a 
number  of  discrepancies  between  some 
numbers  in  the  tables  and  text  of  the  EA 
that  call  into  question  the  rigor  of  the 
underlying  assumptions  of  reductions  in 
mortality;  for  example,  mortality 
reductions  calculated  based  on  use  of 
pingers  in  areas  or  times  where  pinger 
use  is  not  required. 

Response:  NMFS  has  thoroughly 
reviewed  the  calculations  in  the  draft 
EA  with  respect  to  the  final  rule  and  has 
updated  the  EA.  Some  of  the  confusion 
is  a  result  of  the  complexity  of  the  data 
and  of  the  difficulties  in  its 
presentation,  rather  than  actual  errors. 
The  shaded  area  in  Table  4  of  the  draft 
EA  represents  areas  where  reductions 
can  be  made,  not  necessarily  those 
made  by  the  HPTRP.  Discrepancies 
between  the  text  and  the  charts  have 
been  re-evaluated  and  corrections  made 
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itarted  on  this 


as  appropriate  in  the  final  EA.  NMFS 
disagrees  that  the  discrepancies  call  into 
question  the  rigor  of  the  underlying 
assumptions  of  reductions  in  mortality. 
The  discrepancies  were  relative  to  1994 
and  1995  data  that  were  not  available  in 
the  1996  data  format,  and  consequently 
the  estimates  of  reduction  were  less 
accurate.  The  impact  of  Framework  25 
could  not  be  incorporated.  Because  of 
the  nature  of  available  data,  calculations 
of  plan  effectiveness  on  years  prior  to 
1996  were  not  as  accurate.  These  data 
are  provided  at  the  request  of  many 
GOMTRT  members  for  comparison 
purposes,  but  the  1996  data,  with  the 
analysis  of  Framework  25,  are  primarily 
what  are  used  to  support  the  conclusion 
this  plan  will  reach  its  goal. 

Comment  33:  One  commenter 
challenges  the  information  that 
establishes  the  PBR  of  483  animals 
although  specifics  were  not  given. 

Response:  The  value  of  the  PER  for 
the  Gulf  of  Maine/Bay  of  Fundy  harbor 
porpoise  has  been  accepted  by  the 
Atlantic  Scientific  Review  Group.  This 
is  a  group  of  non-government  scientists 
that  were  formed  under  the  MMPA  and 
whose  purpose  is  to  review,  correct,  and 
monitor  the  data  going  into  the 
assessments  of  all  the  marine  mammals 
(see  also  response  to  comment  26). 

Comment  34:  The  commenter  stated 
that  their  understanding  was  that  the 
bycatch  information  reflected  in  the 
[proposed  rule  was  based  on  a  "5  year 
{1990-1995)  average  mortality  estimate" 
and  then  questioned  how  NMFS  can 
justify  the  expansion  of  regulatory 
conditions  without  current  information, 
i.e.,  later  than  1995. 

Response:  Information  used  to 
evaluate  the  proposed  regulation  was 
the  most  recent  available  at  the  time, 
through  1996  verified  and  complete, 
and  initial  estimates  for  spring  of  1997. 
Therefore,  data  more  recent  than  1995 
were  used.  Secondly,  the  impact  of  the 
proposed  regulations  were  evaluated 
with  respect  to  the  most  recent  fishery 
management  measures,  including 
Framework  25  to  the  NE  Multispecies 
FMP.  The  average  referenced  in  the 
preamble  was  solely  to  illustrate  the 
trend  over  the  years  of  available  data;  it 
was  not  used  to  justify  any  regulatory 
components  of  the  plan,  the  most  recent 
complete  data  was  used  (1996).  The 
years  1994  and  1995  were  also  provided 
for  comparison. 

Comment  35:  One  commenter 
suggested  that  it  is  time  to  think  about 
opening  up  some  of  the  closure  areas 
with  pinger  use  now,  not  expanding 
them.  The  commenter  stated  that  effort 
and  migration  does  not  necessarily 
equal  entanglement  due  to  absence  or 
presence  of  feed  fish  and  that  this  was 


accepted  by  the  NEFMC  in  deciding  the 
appropriate  closure  for  Massachusetts 
Bay. 

Response:  Clearly  the  Massachusetts 
Bay  Closure  was  not  effective  because 
bycatch  occurred  just  outside  the 
closure  time/areas.  Fishing  effort  and 
the  presence  of  harbor  porpoise  does 
increase  the  probability  of 
entanglement.  NMFS  agrees  that  there  is 
inter-annual  variability  in  porpoise 
distribution  often  based  on  prey 
distribution;  however,  that  justifies,  not 
contradicts,  the  strategy  for  expanded 
pinger  times  and  areas. 

Comment  36:  One  commenter 
recommended  expanding  the  observer 
program  to  ensure  accurate  bycatch 
estimates  under  the  new  management 
regime. 

Response:  When  applying  observer 
coverage  under  the  new  management 
regime,  NMFS  attempts  to  insure  the 
best  possible,  unbiased,  and  accurate 
harbor  porpoise  bycatch  estimate,  given 
available  resources  and  recognizing  the 
need  for  accurate  information  on  other 
marine  mammal  stocks.  This  is  just  one 
component  of  an  overall  fishery 
observer  program. 

Comment  37:  One  commenter 
recommended  that  NMFS  provide  the 
GOMTRT  with  a  detailed  description  of 
its  planned  scientific  research  and 
request  its  comments  on  those  studies. 

Response.  NMFS  will  provide 
descriptions  of  planned  research  to  the 
GOMTRT  and  consider  comments  as 
appropriate. 

Comment  38:  For  the  Mid-Atlantic, 
three  commenters  felt  that  despite 
substantial  fishery-dependent  observer 
data  for  other  gillnet  fisheries  which 
indicate  little  or  no  harbor  porpoise 
interaction  and  the  recommendation  by 
the  MATRT  which  focused  only  on 
monkfish  and  dogfish  fisheries,  NMFS 
has  unfairly  expanded  the  HPTRP  to 
include  all  fishing  with  gillnets  in 
inshore  and  offshore  waters  of  the  Mid- 
Atlantic.  One  commenter  felt  that  the 
small  mesh  gillnet  fishery  should  have 
a  minimum  mesh  size  limit  of  5  inches. 

Response:  NMFS  agrees  that  during 
the  deliberations  of  the  MATRT,  the 
Team  focused  its  recommendations  on 
subfisheries  rather  than  all  Mid-Atlantic 
gillnet  fisheries,  as  defined  in  the  List  of 
Fisheries.  The  MATRT  was  warned, 
however,  that  analysis  of  bycatch  data 
by  subfisheries  under  the  constraints  of 
limited  sample  sizes  required  highly 
speculative  assumptions.  Due  to  this 
factor  as  well  as  enforcement  concerns 
and  the  lack  of  FMPs  for  those  fisheries, 
NMFS  expanded  the  definition  of  Mid- 
Atlantic  fisheries  covered  by  the  HP'''RP 
to  large  and  small  mesh  fisheries. 


However,  NMFS  has  excluded  mesh 
sizes  of  5  inches  (12.7  cm)  and  less  from 
the  small  mesh  regulations  at  this  time. 
The  reasons  for  this  is  the  limited 
number  of  observed  takes  in  these  mesh 
sizes  currently  available  in  the  data  and 
because  the  fishermen  typically  using 
this  gear  in  the  nearshore  Mid-Atlantic 
fishery,  while  present  at  the  start  of  the 
TRT  process,  did  not  participate  once 
the  TRT  agreed  to  address  only  the 
monkfish  and  dogfish  subfisheries.  This 
does  not  mean  the  evidence  of  potential 
interactions  in  this  sector  of  the  gillnet 
fishery  will  be  ignored.  Although  the 
number  of  observed  takes  in  mesh  sizes 
of  5  inches  (12.7  cm)  or  less  is  small, 
takes  have  been  documented  that  were 
not  "dogfish-targeted"  trips.  There  were 
3  takes  in  the  menhaden  fishery  in  1997 
in  New  Jersey  and  there  was  a  take  in 
the  southern  Mid-Atlantic  shad  fishery 
in  1996.  Therefore  it  is  likely  that  takes 
do  occur  in  small  mesh  fisheries.  Given 
this  concern,  NMFS  will  reevaluate  the 
observer  data  (particularly  through  the 
expanded  observer  program  and 
alternative  platforms)  and  stranding 
data  for  these  fisheries  in  the  spring, 
1999,  and  reconsider  if  management 
measures  to  reduce  bycatch  are  needed. 

Comment  39:  One  commenter  stated 
that  NMFS  made  assumptions  about 
bycatch  in  the  Mid-Atlantic  that  are 
erroneous.  The  EA  specifies  that  it  was 
assumed  that  no  mortality  occurred  in 
fifheries  other  than  those  for  monkfish 
and  dogfish,  which  is  incorrect.  The  EA 
also  assumed  that  no  porpoise  can  ever 
be  caught  in  waters  off  Virginia  and 
Delaware,  which  is  unlikely  based  on 
co-occurrence  of  animals  and  gillnet 
fisheries  in  those  areas. 

Response:  NMFS  agrees  that  harbor 
porpoise  mortalities  occur  in  fisheries 
other  than  monkfish  and  dogfish.  The 
assumptions  alluded  to  are  just  some  of 
a  number  of  assumptions  that  were 
made  in  order  to  provide  the  models 
that  could  evaluate  specific  gear 
parameters  for  bycatch  reduction 
potential  for  the  MATRT  meetings.  The 
regulations  themselves  address  small 
and  large  mesh  gillnet  fisheries  with 
specified  parameters  and  do  not  exclude 
Virginia  and  Delaware. 

Comment  40:  One  commenter 
recommended  that  NMFS  reexamine  the 
validity  and  accuracy  of  its  bycatch 
estimates  in  the  Mid-Atlantic  in  light  of 
ur/likely  assumptions,  incomplete 
observer  coverage  in  the  past  and 
available  information  on  bycatch  levels 
for  1997.  The  commenter  recommended 
th^t  if  bycatch  estimates  are  determined 
to  be  higher  than  those  assumed  in  the 
proposed  measures,  the  proposed  time/ 
area  closures  should  be  expanded  to 
account  for  additional  bycatch. 
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Response:  The  final  regulations  cover 
nearly  the  entire  time  and  areas  where 
the  1997  takes  occurred.  The  rule 
includes  times  and  areas  where  the 
observer  coverage  in  the  past  was  low. 
Observer  coverage  will  be  provided  in 
the  Mid-Atlantic  at  appropriate  levels  to 
evaluate  whether  or  not  the  plan  is 
meeting  its  goals.  After  HPTRP 
implementation,  bycatch  estimates  will 
be  reviewed;  if  they  are  higher  \han 
expected,  NMFS  and  the  TRTs  will  need 
to  discuss  what  further  measures  might 
be  necessary. 

Comments  on  Fingers:  Specifications, 
Options,  Implementation  Issues 

Comment  41:  One  commenter  stated 
that  pingers  are  not  the  only  option  in 
the  Gulf  of  Maine.  In  the  Mid- Atlantic, 
it  has  been  proven  that  the  use  of 
heavier  gauge  monofilament  prevents 
mammal  takes  in  gillnets.  Many 
fishermen  in  southern  New  England  are 
already  using  heavier  gauge  twine. 
Those  fishermen  should  have  the  same 
option  as  the  Mid-Atlantic  fishermen 
and  NMFS  should  review  the  data  and 
present  them  to  the  TRT. 

Response:  Data  reviewed  by  the 
MATRT  on  harbor  porpoise  takes  in 
gillnet  sets  using  heavier  gauge 
monofilament  appeeir  to  show  a 
difference  in  the  level  of  harbor 
porpoise  takes  when  compared  to  finer 
twine  sizes  in  sets  for  monkfish  and 
dogfish.  Most  of  the  observed  sets 
evaluated  in  these  data  were  from  NJ 
south.  Data  has  not  been  analyzed  for 
these  gear  options  in  the  Gulf  of  Maine 
and  they  were  not  considered  as  a 
bycatch  reduction  option  by  the 
GOMTRT.  In  addition,  because  of  the 
level  of  data  available,  and  the 
assimiptions  necessary  to  model  these 
variables,  NMFS  does  not  want  to 
expand  this  mitigation  measure  to  a 
much  larger  geographic  area.  In 
addition,  NMDFS  has  developed  these 
regional  strategies  based  on  TRT 
recommendations.  The  majority  of  the 
New  England  fishery  is  diverse  and  no 
correlations  in  the  data  for  gear 
parameters  were  apparent  to  TRT 
members;  consequently  they  chose  to 
use  a  tested  take  reduction  strategy,  i.e., 
pingers.  As  with  many  fishery 
management  measiues,  lines  are  drawn 
to  identify  where  measures  change. 
While  it  is  true  that  fisheries  adjacent  to 
but  divided  by  such  a  management  line 
may  show  more  similarity  than  with 
fisheries  within  their  appropriate  sector, 
the  line  chosen  represents  the  point 
where  an  overall  change  in  the  fishery 
occurs. 

Discussion  in  the  MATRT  with 
respect  to  pingers  as  a  management 
option  was  rejected  for  some  of  the  same 


reasons  that  gear  modifications  were  not 
appUed  in  the  GOM.  While  pingers  have 
shown  success  in  experimentation,  they 
have  not  been  evaluated  {"proven") 
under  widespread  use.  In  addition, 
pingers  are  not  passive  and  other 
environmental  effects  are  yet  to  be 
evaluated.  Harbor  porpoise  may  also 
behave  differently  while  in  the  southern 
portion  of  their  range.  With  regard  to 
experimentation  with  pingers,  the 
character  of  the  fishery  is  much 
different  in  the  Mid- Atlantic,  being 
more  spread  out  than  in  the  Gulf  of 
Maine.  Therefore,  an  experiment  in  the 
Mid- Atlantic  would  have  to  be  of  such 
magnitude  that  the  cost  and  years  of 
effort  do  not  seem  justified  when  other 
options  (gear  modifications)  that  have 
not  been  tested  are  available.  Therefore, 
the  precautionary  approach  justifies 
limiting  these  two  strategies 
geographically  until  further  data  are 
available.  In  the  future,  based  on  the 
results  of  implementation  of  the  HPTRP, 
NMFS  will  consider,  in  conjunction 
with  the  advice  of  the  TRT,  whether 
other  strategies  are  viable  for  either  the 
GOM  or  the  Mid-Atlantic.  NMFS  will 
analyze  available  data  from  the  southern 
New  England  area  and  provide  that 
information  for  review  at  the  next 
meeting  of  the  TRT. 

Comment  42:  One  commenter 
recommended  that  NMFS  should 
require  that  vessels  carry  four  spare 
pingers  in  the  event  that  there  is  a 
pinger  malfunction.  NMFS'  own 
observer  data  does  not  support  that 
fishermen  are  diligently  maintaining 
their  pingers,  but  instead  indicates  diat 
in  actual  use,  pinger  effectiveness  levels 
are  significantly  less  than  those  in 
controlled  experiments. 

Response:  NMFS  disagrees  and 
maintains  its  position  that  both 
manufacturers  and  fishermen  will  be 
aware  of  the  importance  of  technically 
correct  and  properly  maintained 
pingers.  This  is  one  of  the  primary 
objectives  of  the  pinger  certification 
training  and  outreach  program,  which 
began  in  September  1998  and  will 
continue,  as  needed,  after 
implementation  of  the  final  rule.  Under 
the  HPTRP  certification  is  mandatory,  as 
was  recommended  by  the  GOMTRT,  for 
the  very  reason  of  removing  some  of  the 
uncertainty  surrounding  the  results  of 
the  experimental  fisheries.  Since  this 
type  of  outreach  was  not  in  place  for  the 
experimental  fisheries,  the  results  of 
future  commercial  use  of  pingers  are 
expected  to  be  more  positive.  In 
addition,  the  results  of  the  Pacific  TRP 
are  now  available,  which  show  high 
effectiveness  of  pingers  under 
conmiercial  conditions;  that  plan  also 
incorporated  a  strategy  of  mandatory 


skipper  education  workshops  which  is 
partially  credited  for  the  success. 
Comment  43:  One  commenter 
objected  to  rigid  specifications  for 
pingers  as  proposed  in  the  rule,  because 
it  limits  future  pinger  development.  The 
concerns  about  the  frequency  of  10  kHz 
are  about  limited  availability  from  a 
single  manufacturer  and  that  the 
specified  frequency  is  within  seal 
hearing  range  and  acts  as  a  "dinner 
bell"  for  seals  in  the  area  of  the  gillnets. 
Concern  was  also  expressed  that  the 
specified  decibel  range  (132  dB)  limits 
development  of  a  stronger  pinger  that 
may  require  less  pingers  on  the  net 
which  would  decrease  costs  to 
fishermen. 

Response:  NMFS  recognizes  that  the 
cvurent  specifications  may  limit 
somewhat  technological  development 
on  pingers.  However,  the  pinger 
specifications  need  to  remain  limited 
during  the  first  year  of  plan 
implementation.  The  only  pinger  for 
which  there  is  currently  sufficient 
scientific  docimientation  regarding 
effectiveness  in  the  GOM  for  harbor 
porpoise  is  the  one  specified  in  this 
rule.  The  best  approach  at  this  time  is 
to  implement  this  plan  with  tested 
technology  and  then  entertain  ideas  on 
improving  that  technology  or 
investigating  different  options  after  the 
plan  meets  its  initial  goal. 

Comment  44:  One  commenter 
recommended  that  NMFS  evaluate  the 
pinger  (PDMfPIGE))  which  has  been 
tested  in  Europe  and  possibly 
incorporate  its  specifications.  Another 
commenter  stated  that  although  the 
European  pinger  may  be  technically 
superior  to  the  Duikane  unit  its  sonic 
profile  is  very  different  from  that  of  the 
Ehikane  pinger  and,  as  such,  would  not 
be  approved  under  the  specifications  in 
the  proposed  rule.  This  commenter 
urged  NMFS  to  approve  the  use  of 
pingers  with  the  sonic  output 
specifications  of  the  European  unit.  In 
addition,  NMFS  should  imdertake 
focused  experiments  to  develop  a  range 
of  approved  sonic  profiles. 

Response:  While  NMFS  agrees  that 
eventually  pinger  specifications  may 
need  to  be  revised  based  on  new 
technology,  new  pinger  specifications 
are  not  incorporated  into  this  final  rule 
(see  response  to  previous  comment  43). 

Comment  45:  One  commenter 
recommended  that  NMFS  examine  all 
experience  to  date  in  use  of  pingers  by 
fishermen,  adopt  a  more  conservative 
approach  to  reflect  imcertainties  and 
reality,  and  after  the  first  year  of  the 
HPTRP  reexamine  the  assumed  rate  of 
effectiveness  based  on  observed  bycatch 
rates.  Another  commenter  stated  that 
bycatch  and  bycatch  reductions  should 
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3S  which  is 


be  projected  using  a  realistic  estimate  of 
pinger  effectiveness  by  time  and  area, 
;  relying  on  NMFS  data  rather  than  an 
I  optimistic  region-wide  estimate  of  80 
percent  effectiveness.  These  two 
commenters,  in  general,  felt  that  pingers 
are  projected  to  be  more  efficient  in 
reducing  bycatch  than  data  can  support. 

Response:  NMFS  has  examined  all 
experience  to  date  in  the  use  of  pingers 
by  fishermen  in  the  GOM.  The  results  of 
the  two  scientific  experiments 
conducted  in  the  fall  of  1994  and  in 
spring  of  1997  were  between  80  percent 
to  100  percent  effectiveness.  NMFS  data 
indicate  that  for  experimental  fisheries 
in  some  times  and  areas,  pinger 
efficiency  was  greater  than  80  percent 
while  in  other  times  and  areas  the 
efficiency  was  less  than  80  percent.  The 
EA  details  the  specifics  on  each  of  the 
experiments  and  experimental  fisheries. 
The  spring  1997  experiment  was 
conducted  based  on  GOMTRT 
recommendations,  primarily  because  of 
the  discrepancy  in  the  results  of  various 
experimental  fisheries,  in  order  to 
i  remove  the  uncertainty  over  the 
[technology's  effectiveness.  The  TRT 
recommended  in  both  the  draft 
GOMTRP  (August  1996)  and  at  the 
subsequent  GOMTRT  meeting  in 
December,  1997,  that  in  order  to  avoid 
any  reduction  in  effectiveness  during 
commercial  fishing  conditions,  training 
of  fishermen  should  be  mandatory. 
Certification  of  fishermen  is  occurring 
and  is  expected  to  remove  problems 
with  improper  use  and  maintenance 
that  may  have  caused  disparate  results 
in  the  experimental  fisheries.  The  data 
currently  support  the  choice  of  an 
average  region-wide  80  percent 
efficiency,  based  on  controlled 
experimental  results,  but  allowing  for 
some  discrepancy  in  levels  of 
effectiveness  under  actual  fishing 
conditions. 

Comment  46:  One  commenter 
recommended  that  because  bycatch 
estimates  will  go  up  if  a  more 
conservative  pinger  effectiveness 
estimate  is  used,  and  because  NMFS  has 
not  fully  accounted  for  effort 
displacement  outside  of  time/area 
management  zones,  NMFS  should  adopt 
a  blanket  provision  that  requires  all 
gillnets  in  New  England  be  equipped 
with  pingers  except  at  those  times 
I  when,  and  in  those  areas  where,  harbor 
porpoise  are  highly  unlikely  to  occur 
(e.g.,  Massachusetts  Bay  or  Cape  Cod 
South  from  June  1  to  Sept  15). 

Response:  NMFS  agrees  that  inter- 
annual  variability  in  both  fishing  effort 
and  harbor  porpoise  distribution  has 
been  a  problem  for  bycatch  reduction 
Strategies.  However,  NMFS  has  chosen 
its  strategy  (discrete  areas  of  pinger  use) 


with  respect  to  pinger  requirements  for 
several  reasons.  Pingers  have  not  been 
used  in  widespread  application  and  a 
number  of  questions  remain  such  as 
overall  environmental  effects  and 
habituation  and  displacement  of  harbor 
porpoise  or  other  species.  The  times  and 
area  are  currently  large  enough  to 
demonstrate,  based  on  available  data, 
that  the  plan  will  reach  its  goal  without 
the  additional  burden  on  the  fishery  that 
such  a  blanket  provision  would  entail. 
Should  monitoring  reveal  that  bycatch 
indeed  shifts  to  areas  outside  the 
closures  and  should  research  provide 
answers  to  address  these  remaining 
questions,  complete  implementation  of 
pingers  in  the  fishery  would  be 
considered  along  with  other  options. 

Comments  on  the  Gulf  of  Maine 
Component — Proposed  Schedule  of 
Closures  and  Pinger  Use 

Comment  47:  One  commenter  stated 
that  in  general,  closures  are  insufficient 
in  time  and  space. 

Response:  Detailed  responses  to 
comments  on  time/area  closures  are 
provided  in  later  comment  responses. 
The  EA  analyzes  the  current  plan  based 
on  available  data.  NMFS  has  determined 
that  the  plan  will  reach  MMPA  goals. 

Comment  48:  One  commenter  stated 
that  Framework  25  will  provide  greater 
harbor  porpoise  conservation  than 
considered  by  NMFS.  This  includes  the 
12-month  closure  and  the  rolling 
closures. 

Response:  NMFS  did  evaluate  the 
additional  bycatch  reduction  that  would 
be  achieved  by  Framework  25  (see  Table 
4  in  the  final  EA  and  text  of  the  final 
EA)  and  concluded  that  Framework  25 
measures  amounted  to  about  a  46 
percent  reduction  in  bycatch  before 
accounting  for  bycatch  reduction  from 
MMPA  harbor  porpoise  measures.  This 
reduction  was  considered  together  with 
the  HPTRP  expected  reductions  to 
estimate  the  overall  bycatch  reduction 
based  on  data  for  1996. 

Comment  49:  One  commenter  stated 
that  NMFS  has  failed  to  analyze  the 
benefits  of  a  number  of  measures  under 
Amendment  7.  For  example,  NMFS 
failed  to  consider  the  benefits  to  harbor 
porpoise  of  the  net  restrictions  under 
Amendment  7  and  the  limits  on 
directed  catches  of  cod  which  further 
reduce  the  number  of  nets  deployed  by 
the  gillnet  sector.  The  cod  catch  limit 
was  further  reduced  in  Framework  25 
which  has  resulted  in  reduced  number 
of  nets  deployed.  Also  the  Days-At-Sea 
restrictions  have  taken  a  lot  of  effort  out 
of  the  fishery.  These  and  other  fishery 
management  measures  have  resulted  'n 
substantial  reductions  in  gillnet  fishing 
effort  which  translate  into  lower 


probability  of  harbor  porpoise 
interactions. 

Response:  NMFS  now  has  1997  data 
available  which  indicate  that  these 
measures  have  had  no  effect  on  the  total 
bycatch  of  harbor  porpoise  in  the  GOM. 
although  the  distribution  of  takes 
geographically  has  shovirn  interannual 
variability. 

Comment  50:  One  commenter  stated 
that  there  is  no  consistency  within  the 
regulation  or  the  explained  rationale  to 
support  the  differences  in  regulations 
among  areas.  For  example,  the  Mid- 
Coast  is  closed  for  seven  plus  months 
except  for  pinger  use  and  the  Northeast 
is  only  closed  for  28  days.  They  are 
ge'ographically  adjacent.  The  commenter 
also  questioned  why  there  is  only  a  four 
month  regulatory  condition  in  the 
Massachusetts  Bay  area  and  stated  that 
NMFS  does  not  account  for  the  seasonal 
variability  in  the  areas  occupied  by 
transiting  harbor  porpoise  and  fails  to 
recognize  the  value  of  dynamic 
management. 

Response:  The  regulations  were 
developed  based  on  GOMTRT 
recommendations  and  existing  data.  The 
areas  are  not  managed  the  same  because 
harbor  porpoise  bycatch  varies  between 
areas.  Therefore,  different  measures  are 
appropriate  for  different  areas  and  the 
GOMTRT  agreed  with  this  approach. 
The  Massachusetts  Bay  closure  is  longer 
than  four  months;  it  has  been  extended 
in  the  final  regulation  to  include  the 
months  of  December  and  January.  This 
change  is  discussed  in  detail  under 
comment  number  60.  As  discussed 
during  the  GOMTRT  deliberations,  the 
strategy  of  small  discrete  complete 
closures  surrounded  by  longer  time/area 
closures  where  pingers  are  required  was 
developed  to  account  for  the  inter- 
annual variability  in  distribution  of 
harbor  porpoise  and  changes  in  fishing 
effort. 

Comment  51:  One  commenter  noted 
with  approval  that  take  reduction  goals 
for  the  Northeast  and  Mid-Coast  areas 
are  already  being  met  by  measures 
currently  in  place  and  that  no  further 
restrictions  are  being  proposed. 

Response:  Bycatch  reduction  has 
occurred  within  discrete  closure  areas, 
but  the  data  show  that  bycatch  overall 
has  remained  the  same,  most  likely  due 
to  shifted  fishing  effort  and  inter-annual 
variability  in  harbor  porpoise 
distribution.  Therefore,  these  areas  need 
to  continue  to  achieve  the  same  amount 
of4)ycatch  reduction  and  the  bycatch 
that  has  shifted  elsewhere  must  be  dealt 
with  through  other  bycatch  reduction 
measures  as  provided  in  the  regulations. 
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Comments  on  the  Gulf  of  Maine 
Component — Area-Specific  Measures 

Comment  52:  One  commenter 
supported  maintaining  the  closure  of 
the  Northeast  area  for  August  15 
through  September  15,  citing  its 
effectiveness. 

Response:  NMFS  agrees  and  the 
Northeast  Closure  will  remain  in  effect. 

Comment  53:  Two  commenters 
requested  that  the  plan  maintain  the 
spring  (March  25  through  April  25) 
NEFMC  harbor  porpoise  closure  in  the 
Mid-Coast  area.  In  addition,  the 
commenter  recommended  amending  the 
HPTRP  to  include  a  time  and  area 
closure  specifically  to  protect  harbor 
porpoise  in  the  Mid-Coast  during  May 
and  June  because  the  rolling  closure 
would  not  be  effective  during  those 
months  for  reducing  harbor  porpoise 
bycatch.  Another  commenter 
recommended  a  complete  closure 
during  March  and  April. 

Response:  The  Mid-Coast  area  has 
historically  had  high  fishing  effort  and 
high  harbor  porpoise  bycatch.  This  area 
was  one  of  the  first  areas  affected  by 
efforts  of  the  NEFMC  to  reduce  harbor 
porpoise  bycatch  as  a  result  of  the  NE 
Multispecies  FMP.  However,  the  limited 
one-month  closure  March  25  through 
April  25  was  ineffective  at  reducing 
bycatch  overall  because  it  simply 
shifted  fishing  effort  to  other  months 
and  areas  outside  the  closure  where 
bycatch  increased.  Fishermen  from  this 
area  are  to  be  commended  on  efforts  to 
develop  mitigation  measures  for  harbor 
porpoise  bycatch  and  have  been 
instrumental  in  development  and 
experimentation  with  pingers  as  a 
management  option.  In  fact,  bycatch 
overall  in  the  Mid-Coast  area  has 
decreased  since  1994.  Pingers  have 
shown  a  very  high  effectiveness  rate  in 
the  Mid-Coast  in  scientific  experiments 
in  both  spring  (1997)  and  fall  (1994), 
although  experimental  fisheries  in 
spring  have  shown  mixed  success. 
Harbor  porpoise  distribution  and 
abundance  as  well  as  fishing  effort  show 
inter-annual  variability.  However, 
because  Framework  25  provides  for 
periods  of  complete  closures  in  portions 
of  the  Mid-Coast  area  in  the  months  of 
April,  May  and  June  and  with  the 
addition  of  the  extensive  pinger . 
requirements  under  the  HPTRP,  a 
complete  closure  of  the  entire  area 
during  March  and  April  is  not 
considered  necessary.  The  overall 
HPTRP  strategy  for  the  COM  is  a  series 
of  short,  discrete,  complete  closures  in 
combination  with  much  larger  time/area 
closures  where  pinger  use  would  be 
allowed  to  account  for  the  changes  in 
harbor  porpoise  and  fishing  effort  that 


may  shift  bycatch  elsewhere.  The 
strategy  for  the  Mid-Coast,  including 
requirements  for  pingers  under  the 
MMPA,  and  closures  under  the 
Magnuson-Stevens  Act  are  expected  to 
achieve  adequate  results  without 
additional  closures. 

Comment  54:  Many  commenters 
recommended  adopting  Framework  25 
closures  as  harbor  porpoise  closures 
under  MMPA.  One  commenter 
specifically  suggested  that  it  was 
inappropriate  to  rely  on  NEFMC 
groundfish  closures  to  provide  harbor 
porpoise  protection.  If  the  NEFMC 
makes  any  shifts  or  lifts  closures  the 
resulting  harbor  porpoise  bycatch 
reduction  is  lost.  Consequently,  these 
same  closures  should  be  adopted  under 
the  MMPA  regulations. 

Response:  NMFS  recognizes  its 
responsibility  to  protect  harbor 
porpoise,  but  disagrees  that  these  efforts 
need  to  be  restricted  to  MMPA 
regulations  if  measures  in  effect  under 
other  statutes  will  help  to  achieve  that 
goal.  The  NEFMC  has  as  a  stated 
objective  in  the  NE  multispecies  FMP 
under  Magnuson-Stevens  Act  that  it 
must  reduce  the  bycatch  of  harbor 
porpoise  in  this  fishery  and  as  such  are 
also  mandated  to  achieve  bycatch 
reduction  in  this  fishery.  Adding 
additional  closures  in  the  Mid-Coast 
area  on  top  of  the  Framework  25 
Multispecies  closures  would  create  an 
undue  burden  on  one  segment  of  the 
fishery  when  the  bycatch  reduction  for 
the  plan  overall  meets  MMPA  objectives 
without  such  an  action. 

Comment  55:  One  commenter 
recommended  closure  of  the  entire  Mid- 
Coast  area  (including  Inshore  areas  II, 
III,  IV  under  Framework  25)  from  March 
25  through  May  31.  This  commenter 
suggested  that  fishermen  will  just  move 
from  Area  III  to  Area  II,  for  example, 
and  there  would  consequently  be  no  net 
bycatch  reduction. 

Response:  As  noted  above,  the  overall 
HPTRP  strategy  for  the  COM  is  a  series 
of  short,  discrete,  complete  closures  in 
combination  with  much  larger  time/area 
closures  where  pinger  use  would  be 
allowed.  This  is  specifically  to 
compensate  for  the  inter-annual 
variability  of  both  harbor  porpoise  and 
fishing  effort  that  may  shift  bycatch 
elsewhere.  Simply  closing  the  entire 
Mid-Coast  area  from  March  25  through 
May  31  would  have  the  same  inherent 
problems  as  the  closures  that  have  been 
in  place  under  the  Magnuson-Stevens 
Act  for  several  years.  Fishing  effort 
would  likely  concentrate  in  January 
through  March  24  or  move  just  outside 
the  Mid-Coast  boundaries  or  into  the 
Offshore  area.  NMFS  disagrees  that  no 
net  bycatch  reduction  will  result  from 


the  proposed  strategy  because  pingers 
are  required  in  all  of  the  months  not 
covered  by  closure  under  Framework  25 
surrounding  the  Area  II,  III,  and  IV 
closure  months.  Pingers  were  accepted 
by  the  GOMTRT  as  a  viable  bycatch 
reduction  management  alternative  to 
time/area  closures. 

Closing  the  entire  Mid-coast  area 
would  have  an  economic  impact  to  the 
gillnet  fleet  would  be  $170,000  dollars 
in  foregone  revenue  and  it  would 
impact  26  vessels.  This  is  in  addition  to 
those  costs  already  estimated  for  the 
Mid-Coast  area.  Given  the  extensive 
pinger  requirement  and  a  series  of 
closures  of  Inshore  Areas  I  through  IV 
in  Framework  25,  a  March  25  through 
May  31  closure  is  unwarranted. 

Comment  56:  Many  commenters 
recommended  extending  the  Mid-Coast 
Closure  Area  to  include  closure  of  Areas 
II  and  III  for  the  months  of  April  and 
May. 

Response:  See  response  to  comment 
53.  This  closure  would  cost  the  fleet 
$116  thousand  dollars  in  foregone 
revenue  and  would  affect  23  vessels. 
The  overall  plan  is  expected  to  reach 
MMPA  goals  without  additional 
complete  closures  that  exact  such  a  cost 
to  the  fleet.  NMFS  has  concluded  that 
such  a  closure  is  currently  unjustified. 

Comment  57:  One  commenter 
recommended  that  the  Mid-Coast  be 
closed  from  September  15  through 
March  25  except  for  vessels  using 
pingers. 

Response:  The  Mid-Coast  is  closed  in 
the  final  rule  to  vessels  except  those 
fishing  with  pingers  from  September  15 
through  May  31. 

Comment  58:  One  commenter  noted 
that  the  GOMTRT  agreed  there  was  a 
need  to  extend  the  boundary  of  Mid- 
Coast  to  the  south  to  include  a  portion 
of  Massachusetts  Bay  in  the  Mid-Coast 
closure  area  because  of  displacement. 

Response:  NMFS  agrees  that  the 
GOMTRT  discussed  the  need  for  dealing 
with  the  displaced  fishing  effort  during 
the  Mid-Coast  closure  period,  March  25 
through  April  25,  which  in  past  years 
appears  to  have  partially  shifted  into 
northern  Massachusetts  Bay.  The  final 
HPTRP  extended  the  closure  period  in 
Massachusetts  Bay  when  pingers  are 
required  to  include  the  months  of 
December  through  May.  The  HPTRP  is 
based  on  a  overall  bycatch  reduction 
scenario  that  is  intended  to  spread  the 
bycatch  reduction  effort  throughout  the 
fishery  where  bycatch  occurs.  This 
means  that  a  bycatch  reduction  measure 
is  in  place  (although  not  a  complete 
closure)  during  the  time  period  effort 
shifts  might  occur.  Additionally 
Framework  25  closes  the  area  from 
March  1  through  March  31,  the  period 
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previously  closed  for  harbor  porpoise 
protection  under  the  Magnuson-Stevens 
Act.  Allowing  the  use  of  pingers  in  the 
Mid-Coast,  instead  of  prohibiting  them 
from  the  area,  allows  fishermen  to  fish, 
making  it  less  attractive  and/or 
necessary  to  travel  to  the  southern 
border  to  escape  the  closure.  Therefore, 
the  need  to  address  bycatch  in  the 
northern  portion  of  Massachusetts  Bay 
is  covered  as  part  of  the  overall  HPTRP 
strategy. 

Comment  59:  One  commenter  noted 
that  the  current  proposal  was  beyond 
COMTRT  consensus  and  reasonable 
justification  for  pinger  use  in  the  Mid- 
Coast  area.  Instead,  the  commenter 
recommended  pingers  be  required 
.March  25  through  April  25,  October  1 
through  December  31,  and  that  no 
complete  closures  be  included. 
I    Response:  NMFS  agrees  that  these 
[measures  are  beyond  the  GOMTRT's 
recommended  consensus  plan  as 
[Submitted  in  August,  1996.  However, 
ithese  measures  were  based,  in  part,  on 
the  recommendations  of  GOMTRT 
members  at  an  additional  meeting  that 
was  held  in  1997.  Since  the  GOMTRT's 
proposed  plan  was  very  similar  to  the 
closures  in  effect  under  the  Magnuson- 
Stevens  Act,  both  NMFS  and  many 
GOMTRT  members  concluded  that  the 
plan  as  originally  proposed  would  not 
bring  bycatch  to  below  PBR  as  required 
Iby  the  MMPA.  Therefore,  more 
expansive  measures  were  required. 
Because  the  Mid-Coast  area  has 
[historically  had  high  bycatch,  a  short 
closure  both  geographically  and 
temporally  that  allowed  pingers  would 
provide  limited  bycatch  reduction. 
Particularly,  since  pinger  use  has  been 
more  widespread  in  the  Mid-Coast, 
NMFS  agrees  that  bycatch  has 
decreased.  This  further  supports  the 
requirement  for  continued  closure  with 
pingers  in  such  a  high  bycatch  area. 

Comment  60:  One  commenter 
suggested  that  the  months  of  December 
and  January  be  added  to  the  time  period 
when  pingers  are  required  in 
Massachusetts  Bay. 

Response:  NMFS  agrees  that  adding 
the  months  of  December  and  January  to 
the  Massachusetts  Bay  closure  would 
provide  additional  bycatch  reduction. 
Both  the  first  proposed  rule  (August  13, 
1997)  and  the  December  16-17.  1997 
GOMTRT  meeting  recommended  that 
Massachusetts  Bay  be  closed  from 
February  through  May.  Since  the 
HPTRP  relies  on  each  of  its  components 
working  together  collectively  to  reach 
MMPA  goals,  it  is  possible  to  shift  some 
of  the  time/area  measures  where  data 
are  less  consistent  and  still  meet  the 
overall  objectives.  NMFS  therefore 
decided  to  add  the  months  of  December 


and  January  to  Massachusetts  Bay 
which  creates  little  additional  burden 
on  the  fishermen  who  already  have  to 
purchase  pingers. 

Comment  61:  One  commenter  agreed 
with  the  March  closure  and 
recommended  that  pingers  be  expanded 
to  October  through  January  in  addition 
to  the  proposed  time  period  of  Februarj' 
through  May.  Table  4  in  the  draft  EA 
shows  that  the  bycatch  reduction 
appears  to  be  calculated  based  on  the 
use  of  pingers  in  Massachusetts  Bay  in 
the  Fall,  yet  the  plan  does  not  stipulate 
their  use  during  those  months. 

Response:  The  shaded  areas  in  Table 
4  of  the  draft  EA  represent  areas  where 
pingers  could  be  applied  because  they 
are  areas  that  do  not  represent  complete 
closures  under  the  Magnuson-Stevens 
Act;  they  were  selectively  included  in 
the  calculations. 

Bycatch  has  been  high  in  the  fall  in 
Massachusetts  Bay  in  previous  years, 
but  in  more  recent  years  (1996,  1997) 
bycatch  has  decreased  significantly 
during  that  period.  This  final  rule  has 
extended  the  Massachusetts  Bay  pinger 
closure  two  months  earlier  than 
recommended  by  the  GOMTRT  and  the 
proposed  rule  to  include  both  January 
and  December;  this  will  gain  further 
bycatch  reduction  in  this  area  and  will 
deflect  some  of  the  observed  shifts  in 
effort  out  of  the  Mid-Coast  into  the 
northern  portion  of  Massachusetts  Bay. 
Adding  the  months  of  December  and 
January  was  recommended  by  another 
commenter.  Since  bycatch  in  the  most 
recent  years  in  October  and  November 
has  decreased,  which  may  be  a  result  of 
decreased  Days-At-Sea  available  to 
fishermen  from  fishery  management 
measures,  or  to  pinger  use  in  the  Mid- 
Coast  which  prevented  some  shifting  of 
effort  south  into  Massachusetts  Bay, 
extending  the  requirement  further  into 
the  fall  is  unwarranted  at  this  time  given 
the  measures  in  the  overall  HPTRP. 

Comment  62:  One  commenter 
recommended  closing  the  area  south  of 
Cape  Cod  during  May  except  to  pingers, 
noting  that  bycatch  was  high  in  1994  in 
this  area  and  that  it  was  recommended 
by  the  GOMTRT  in  December,  1997. 
This  commenter  also  supported  the 
March  1  through  31  closure  and  the 
September  15  through  February  and 
February  through  April  pinger 
requirement. 

Response:  NMFS  agrees  with 
extending  the  spring  pinger  requirement 
into  May.  The  recommended  closure  in 
the  proposed  rule  addressed  concern  by 
the  GOMTRT  that  observer  coverage  has 
been  low  in  the  Cape  Cod  South  area. 
However,  since  zero  takes  have  been 
observed  in  the  September  though  ' 
November  time  period  and  additional 


bycatch  reduction  is  expected  in  May, 
this  will  more  than  offset  the  fall  period. 
Therefore  in  the  final  rule  NMFS  has 
changed  the  closure  period  in  Cape  Cod 
South  to  December  through  May. 

Comment  63:  One  commenter 
requested  that  by  June,  1999,  NMFS 
analyze  use  of  larger  twine  and  other 
gear  characteristics  as  a  mechanism  for 
reducing  bycatch  in  the  Cape  Cod  South 
arfia.  Based  on  current  information,  this 
commenter  recommended  that  pingers 
be  required  for  December  1  through  the 
end  of  February,  instead  of  September 
15  through  April  30. 

Response:  NMFS  agrees  that  gear 
characteristics  should  be  analyzed  for 
the  Cape  Cod  South  area  and  will 
provide  that  information  when  the 
GOMTRT  meets  in  mid-1999.  NMFS 
agrees  that  the  start  of  the  fall  pinger 
requirement  should  be  December  1,  but 
disagrees  that  it  should  not  be  extended 
past  February. 

Comment  64:  Many  commenters 
recommended  that  the  closure  of  Cape 
Cod  South  be  expanded  to  include  at 
least  two  weeks  at  the  end  of  February 
and  two  weeks  at  the  beginning  of  April, 
based  on  historically  high  bycatch 
during  these  periods.  One  commenter 
noted  that  under  the  current  plan, 
fisjiing  will  be  allowed  without  use  of 
pingers  during  May,  a  month  of  high 
mortality  in  1994.  This  block  appears  to 
be  shaded  in  Table  4  of  the  draft  EA,  yet 
pingers  are  not  stipulated  in  this  area 
during  May.  This  one  commenter 
further  recommended  that  fishing 
should  only  be  permitted  in  May  with 
use  of  pingers. 

Response:  See  response  to  comment 
61  with  respect  to  shading  in  Table  4  of 
the  draft  EA.  NMFS  agrees  that  pingers 
should  be  used  in  May  in  Cape  Cod 
South.  NMFS  also  agrees  that  bycatch 
has  historically  been  high  between 
Februar}'  and  April.  However,  the  one- 
month  closure  in  March,  surrounded  by 
a  closure  where  pingers  are  required 
(December  through  May)  is  consistent 
with  the  basic  strategy  of  the  overall 
plan,  a  complete  closure  surrounded  by 
a  much  larger  time  when  pingers  are 
required.  Additionally,  such  a  closure 
wquld  cost  the  fleet  $53  thousand 
dollars  in  foregone  revenue  and  affect 
23  vessels.  For  all  of  these  reasons  a 
larger  complete  closure  is  not  justified 
at  this  time. 

Comment  65:  One  commenter 
recommended  requiring  pinger  use  in 
the  entire  Offshore  area  during  the 
month  of  February  instead  of  complete 
closure  in  February  in  Cashes  Ledge  and 
required  pinger  use  for  the  rest  of  the 
Offehore  area  from  September  15 
through  December  31.  This  would 
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eliminate  the  February  gear  closure  of 
Cashes  Ledge. 

Response:  NMFS  disagrees  with 
allowing  pingers  during  February  in 
Cashes  Ledge  and  with  shortening  the 
pinger  use  period  to  the  fall  only. 
Bycatch  has  been  observed  in  both 
November  and  in  February  and  is 
estimated  at  45  and  258  animals 
respectively  (1996).  Therefore,  to  make 
management  of  this  area  consistent  with 
the  other  areas  in  the  HPTRP,  a  one- 
month  closure  surrounded  by  a  period 
of  pinger  use  during  times  when 
bycatch  is  expected  is  the  most 
appropriate  response.  This  means 
retaining  the  closure  in  February  in 
Cashes  Ledge  and  extending  pinger  use 
in  the  Offshore  area  November  through 
March.  Even  though  NMFS  agrees  that 
pingers  are  effective,  they  are  not  100 
percent  effective.  This  is  the  reason  why 
the  strategy  for  the  overall  HPTRP 
remains  a  combination  of  complete 
closure  and  pinger  use. 

Comment  66:  One  commenter 
recommends  that  additional  observer 
coverage  was  needed  in  the  Offshore 
area  to  see  if  a  closure  in  the  month  of 
November  should  be  added  to  allow  for 
additional  bycatch  reduction. 

Response:  See  response  to  comment 
number  65.  Observer  coverage  of  this 
area  will  continue. 

Comment  67:  One  commenter  noted 
that  there  was  never  a  recommendation 
for  a  closure  in  the  Offshore  area  during 
the  December  1997  meeting,  nor  did  it 
recommend  an  expanded  area  of  pinger 
use  of  the  magnitude  proposed.  The 
commenter  asked  NMFS  to  justify  the 
Onshore  closure  area  and  expanded 
pinger  use. 

Response:  NMFS  agrees  that  the 
GOMTRT  did  not  recommend  a 
complete  closure  in  this  area.  However, 
NMFS  disagrees  with  the  second  claim; 
the  GOMTRT  members  present  at  the 
December  16-17,  1997  meeting  did 
recommend  expanding  areas  where 
pingers  are  required.  Specifically,  their 
recommendation  was  for  NMFS  to  look 
at  the  bycatch  data  and  consider  closing 
statistical  areas  "515,  522  and  maybe 
521"  and  require  pingers  in  that  area. 
The  Offshore  Closure  Area  defined  in 
the  regulations  is  only  part  of  area  515 
and  the  very  northernmost  section  of 
areas  521  and  522  and  encompasses  the 
area  where  takes  have  been  observed. 

Comment  68:  One  commenter  stated 
that  the  current  Offshore 
recommendation  is  excessive  since  it  is 
based  on  short  time  frame  of  data  and 
observer  coverage.  The  commenter 
recommended  that  Cashes  Ledge  be 
closed  for  the  month  of  February  unless 
vessels  have  pingers  but  that  the 
expanded  Offshore  area  should  be 


suspended  until  more  information  is 
gathered. 

Response:  NMFS  agrees  that  data  is 
limited  in  the  Offshore  area,  but  limiting 
the  closure  to  a  small  area  for  short 
duration  has  all  the  inherent  problems 
that  have  already  proven  this  strategy  to 
be  ineffective.  In  addition,  there  have 
been  observed  takes  in  other  months 
including  November  in  1996  and 
January  and  May  in  1997.  Therefore,  the 
proposed  strategy  is  similar  to  the 
strategy  employed  in  the  other  areas  of 
observed  bycatch  in  the  COM,  a  one 
month  closure  followed  by  a  more 
extensive  closure  with  pingers  allowed. 
However,  consistent  with  other  minor 
changes  to  the  time/area  closures  in  the 
proposed  rule  in  the  fall  already 
discussed  (Cape  Cod  South, 
Massachusetts  Bay),  the  start  of  the 
closure  in  the  Offshore  area  has  been 
delayed  to  November  1  in  the  final  rule. 

Comment  69:  One  commenter  noted 
that  the  proposed  closure  of  Cashes 
Ledge  would  affect  four  Maine  offshore 
gillnet  vessels  that  often  make  a  few  sets 
in  this  area  on  their  way  to  George's 
Bank.  However  the  commenter  was 
more  concerned  with  vessels  from  ports 
in  the  Mid-Coast  area  which  do  fish  this 
area  regularly.  The  commenter  noted 
that  the  Mid-Coast  area  had  already  met 
or  exceeded  its  take  reduction  goals. 
This  commenter  recommended  that 
rather  than  closing  the  Cashes  Ledge 
area  in  February,  NMFS  should  leave  it 
open  to  vessels  with  pingers  and  that 
additional  reductions  should  come  from 
areas  which  have  not  yet  achieved  the 
results  that  the  Mid-Coast  has,  like 
Massachusetts  Bay  and  South  Cape  Cod. 

Response:  NMFS  agrees  with  the 
characterization  of  fishing  in  the 
Offshore  area,  but  disagrees  that  bycatch 
does  not  need  to  be  reduced  in  the 
Offshore  area.  The  Mid-Coast  area  never 
had  take  reduction  goals  separate  from 
an  overall  HPTRP,  with  the  exception  of 
goals  stated  in  the  NE  Multispecies 
FMP.  goals  which  have  not  yet  been 
met.  As  stated  earlier,  Mid-Coast 
fishermen  are  to  be  commended  for  the 
innovative  and  expansive  efforts  they 
have  undertaken  to  make  pingers  a 
viable  bycatch  reduction  alternative  to 
complete  closures  during  some  times 
and  areas.  However,  the  reason  that  the 
NEFMC  measures  have  not  been 
effective  at  reducing  bycatch  overall  is 
that  bycatch  shifted  out  of  the  closed 
areas  into  new  areas.  Increases  have 
been  seen  in  several  areas  including 
Massachusetts  Bay,  Cape  Cod  South  and 
the  Offshore  area.  Achieving  the  MMPA 
goal  will  not  be  easy,  but  most  certainly, 
the  overall  level  of  bycatch  in  the  GOM 
must  be  reduced.  It  would  be  counter 
productive  to  allow  reduction  in  one 


area  to  be  replaced  with  bycatch 
occurring  elsewhere,  i.e.  if  you  reduce 
the  amount  of  harbor  porpoise  take  in 
the  Mid-Coast  by  100,  but  then  increase 
it  by  100  in  the  Offshore  area,  you  have 
a  net  gain  of  no  bycatch  reduction. 
Therefore,  all  areas  where  bycatch  has 
historically  occurred  in  the  GOM  must 
be  part  of  this  HPTRP.  NMFS  agrees  that 
further  reductions  are  necessary  in  areas 
other  than  the  Offshore  area;  the  plan 
does  contain  measures  beyond  the 
status  quo  to  reduce  observed  bycatch  in 
the  Cape  Cod  South  area  and  the 
Massachusetts  Bay  area. 

Comment  70:  One  commenter  stated 
that  the  importance  of  and  difficulties  in 
enforcement  have  been  overlooked 
based  on  comments  by  NMFS  and  the 
Coast  Guard.  Specifically,  neither 
enforcement  body  can  determine 
whether  pingers  are  operational.  The 
U.S.  Coast  Guard  has  also  stated  that 
anything  short  of  complete  closures  are 
difficult  to  enforce.  The  commenter 
concluded  that  effective  mortality 
reduction  is  most  likely  to  be  achieved 
by  closures,  not  by  use  of  pingers. 

Response:  NMFS  agrees  that  currently 
neither  NMFS  or  the  U.S.  Coast  Guard 
can  determine  whether  or  not  pingers 
are  working  on  deployed  fishing  gear.  A 
hydrophone  has  been  developed  that 
can  be  used  as  an  enforcement  tool  to 
determine  whether  or  not  pingers  are 
working.  The  hydrophone  can  be  towed 
to  evaluate  set  gear.  This  will  be  made 
available  to  U.S.  Coast  Guard  and  NMFS 
Enforcement  personnel.  NMFS  also 
agrees  that  anything  short  of  complete 
closures  is  difficult  to  enforce,  but  not 
impossible. 

NMFS  disagrees  that  the  closures  are 
more  likely  to  achieve  effective 
mortality  reduction.  In  fact,  the  closures 
that  have  been  in  effect  under  the 
Magnuson-Stevens  Act  have  been 
ineffective  primarily  because  of  the 
inter-annual  variability  in  harbor 
porpoise  distribution  and  fishing  effort 
shifts.  In  order  for  closures  to  be 
effective  and  to  avoid  these  phenomena, 
closures  would  have  to  be  so  large  that 
the  impact  on  the  fishery  would  be  very 
disruptive.  Such  widespread  closures 
are  evaluated  as  an  alternative  in  the 
EA,  which  should  be  consulted  for  the 
specific  information.  Pingers  have  been 
demonstrated  to  be  effective,  and  NMFS 
has  concluded  that  they  are  a  better 
alternative  for  achieving  effective 
mortality  reduction  while  allowing  the 
fishery  to  continue. 

Comments  on  the  Overall  Mid-Atlantic 
Strategy 

Comment  71:  One  commenter  asked 
how  the  new  expanded  closures  affect 
the  harbor  porpoise  bycatch  estimate 
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given  that  the  MATRT  proposal  was 
expected  to  achieve  a  79  percent 
reduction  in  harbor  porpoise  bycatch? 

Response:  If  all  assumptions  of  the 
statistical  models  are  correct,  the 
additional  closures  would  Ukely  achieve 
between  88  percent — 99  percent 
reduction  in  takes  over  the  entire  area 
for  all  mopths.  However,  it  is  unlikely 
that  all  the  assumptions  used  in  the  data 
analysis  will  be  proven  100  percent 
acciu-ate;  therefore,  the  additional 
measures  will  help  to  ensure  that  the  79 
percent  reduction  in  harbor  porpoise 
take  is  achieved.  The  reason  the 
assumptions  are  unlikely  to  be  100 
percent  accurate  appear  to  be  borne  out 
in  the  1997  data.  In  that  year  heirbor 
porpoise  were  taken  in  the  menhaden 
fishery,  countering  the  assumption  that 
the  only  subfisheries  that  catch  harbor 
porpoise  are  the  monkfish  and  dogfish 
subfisheries  (Palka,  1997). 

Comment  72:  One  commenter  stated 
that  the  changes  from  fishery-specific 
strategies  to  specific  gear  type  strategies 
appear  largely  consistent  with  the 
MATRT  proposal. 

Response:  NMFS  agrees. 

Comment  73:  One  commenter 
requested  that  the  gillnet  cap  of  80  nets 
and  tagging  requirements  of  2  tags  per 
net  be  changed  to  a  160-net-cap  and  a 
1  tag  per  net  requirement  to  be 
consistent  with  the  proposed  Monkfish 
FMP  requirements. 

Response:  NMFS  disagrees  with 
changing  the  80-net-cap  limit,  as 
proposed  in  the  HPTRP,  to  a  net  cap  of 
160  nets  to  be  consistent  with  the 
proposed  Monkfish  FMP.  The  160  net 
cap  set  by  the  Monkfish  FMP  is  too  high 
to  achieve  the  goal  of  maintaining 
current  fishing  effort  in  the  Mid-Atlantic 
that  has  historically  been  associated 
with  locally  prevailing  practices.  NMFS 
has  followed  the  recommendation  of  the 
MATRT  to  support  locally  prevailing 
fishing  practices  and  an  80  net  cap  limit 
reflects  those  practices.  The  average 
large  mesh  fisherman  in  the  Mid- 
Atlantic  employs  80  nets,  therefore  this 
average  was  agreed  to  be  an  appropriate 
limit  to  cap  effort.  By  allowing  160  nets, 
the  positive  benefits  expected  from  the 
HPTRP  measures  could  be  negated. 
Anyone  wishing  to  fish  in  the  Mid- 
Atlantic  during  these  time  periods  can 
only  have  a  total  of  80  nets  on  board, 
hauled,  or  deployed.  NMFS  agrees  with 
the  recommendation  to  change  the  net 
tag  requirement  to  one  tag  per  net, 
beginning  January  1,  2000,  to  be 
consistent  with  the  net  tag  requirement 
under  the  Monkfish  FMP.  This  change 
should  not  affect  NMFS'  ability  to 
enforce  the  HPTRP  measures. 

Comment  74:  Several  conunenters  felt 
that  the  requirement  for  a  twine  size 


greater  than  or  equal  to  .81  mm  is  unfair 
and  imcalled  for  in  those  fisheries 
targeting  bluefish,  croaker,  weakfish 
(i.e.,  some  of  the  very  small  mesh 
fisheries)  which  have  not  been  observed 
to  take  harbor  porpoise.  They  felt  that 
the  MATRT,  including  NMFS,  agreed 
that  there  was  not  enough  data  to 
support  any  restrictions  to  the  small 
mesh  fishery. 

Response:  NMFS  did  not  restrict 
fisheries  with  mesh  sizes  4  inches  (10.2 
cm)  and  smaller  with  regard  to  twine 
size  regulations  in  the  proposed  HPTRP. 

Based  on  further  review  and  public 
comment,  mesh  sizes  of  5  inches  (12.7 
cm)  and  smaller  are  not  required  to 
comply  vsrith  the  small  mesh  regulations 
at  this  time. 

Comment  75:  Two  commenters 
questioned  how  the  proposed  rule 
applies  to  all  fishing  with  gillnets  in 
inshore  and  offshore  waters  of  the  Mid- 
Atlantic  despite  the  fact  that  North 
Carolina  gilliiet  fisheries  targeting 
bluefish,  croaker,  and  weakfish,  have 
little  or  no  interactions  with  harbor 
porpoise. 

Response:  NMFS  agrees  there  were  no 
documented  observed  takes  with  very 
small  mesh  gear  in  North  Carolina. 
However,  there  were  takes  in  North 
Carolina  waters.  Harbor  porpoise 
stranding  data,  discussed  by  the 
MATRT  but  not  considered  part  of  the 
MATRT  process  for  management 
measures,  suggests  that  very  small  mesh 
fisheries,  and  fisheries  in  nearshore  as 
well  as  offshore  waters,  may  indeed  take 
harbor  porpoise.  However,  NMFS  is 
exempting  the  gear  that  is  less  than  5 
inches  (12.7  cm)  mesh  size  from  the 
regulatory  measures  at  this  time.  The 
definition  of  the  small  mesh  gear  that 
must  comply  with  the  management 
measures  has  been  changed.  Only  mesh 
sizes  of  greater  than  5  inches  (12.7  cm) 
to  less  than  7  inches  (17.78  cm)  must 
comply  with  the  small  mesh 
management  measures. 

Comment  76:  One  commenter  felt  that 
the  small  mesh  fishery  in  North 
Carolina  should  be  classified  as  a 
Category  III  fishery.  If  not  designated  as 
Category  III,  then  they  felt  that  the 
restrictions  on  small  mesh  should  only 
apply  north  of  the  North  Carolina/ 
Virginia  border  and  not  include  North 
Carolina  waters.  If  small  mesh 
restrictions  were  to  be  implemented  for 
North  Carolina  waters,  those  restrictions 
should  absolutely  not  apply  south  of 
Cape  Hatteras. 

Response:  Until  NMFS  gets  additional 
information,  the  small  mesh  fishery  is 
still  categorized  as  part  of  the  Mid- 
Atlantic  coastal  gillnet  fishery.  As 
discussed  in  the  Final  List  of  Fisheries 
for  1998  (63  FR  5748),  the  information 


currently  available  on  the  composition 
and  distribution  of  the  Mid-Atlantic 
coastal  gillnet  fishery  and  on  its 
incidental  take  levels  is  insufficient  to 
identify  distinct  subcomponents  of  this 
fishery.  NMFS  has  allocated  funding  in 
1998  to  expand  its  observer  coverage  of 
this  fishery  and  to  obtain  a  better 
characterization  of  the  individual 
subcomponents  that  comprise  it. 

Regarding  the  geographic  application 
of  ^e  small  mesh  measures  to  North 
Carolina  waters,  the  final  rule  will 
continue  to  apply  to  all  waters  off  North 
Carolina,  including  waters  south  of 
Cape  Hatteras  to  the  South  Carolina 
border.  The  geographic  application  of 
the  HPTRP  is  consistent  with  the 
MATRT  report  (RESOLVE.  1997). 
Additionally,  although  there  were  takes 
in  North  Carolina  waters  with  large 
mesh  gear  but  no  documented  observed 
takes  with  small  mesh  gear,  this  does 
not  preclude  the  likelihood  that  takes 
may  occur  in  North  Carolina  waters  in 
small  mesh  gear  (see  response  to 
comment  38). 

Comment  77:  One  commenter  felt  that 
the  statement  on  page  48678  of  the 
proposed  rule  distorts  the  consefisus 
agreement  of  the  MATRT  because  there 
was  never  an  assumption  that  the  only 
subfisheries  that  could  potentially  ever 
catch  harbor  porpoise  are  dogfish  and 
monkfish. 

Response:  NMFS  did  not  intend  to 
distort  the  consensus  agreement  of  the 
MATRT.  The  assumption  that  harbor 
porpoise  are  only  caught  in  dogfish  and 
monkfish  fisheries  was  discussed  at  the 
MATRT  meetings  and  is  outlined  in  the 
paper  by  Palka  (handout  at  the  August 
4-6  meeting  of  the  MATRT.  Page  8)  and 
used  in  the  statistical  analysis  presented 
at  the  MATRT.  Because  of  the  nature  of 
the  assumptions  in  that  analysis, 
discussed  in  detail  in  the  EA/HPTRP, 
NMFS  felt  additional  regulatory 
mr«sures  were  appropriate. 

Comment  78:  Several  commenters 
were  concerned  that  NMFS  had  not 
considered  the  difficulty  for  small  mesh 
fishermen  in  ordering  and  rigging  the 
new  gear.  Mesh  sizes  used  to  target 
weakfish  and  croaker  are  normally  not 
stocked  by  local  net  shops  in  .81  twine 
size.  The  time  to  order,  receive  and  hang 
webbing  would  be  as  long  as  six 
months.  Fishermen  need  180  days 
advanced  pubUc  notice  or  fishermen 
would  lose  out  on  whole  season.  So  .81 
mm  should  only  apply  to  gill  nets 
greater  than  5  inches  (12.7  cm)  and  less 
than  7  inches  (17.78  cm)  stretched 
mesh. 

Response:  In  the  final  rule,  NMFS 
changed  the  requirements  for  the  small 
mesh  fisheries  so  that  the  requirements 
apply  only  to  mesh  sizes  of  greater  than 
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5  inches  (12.7  cm)  to  less  than  7  inches 
(17.78  cm).  Fisheries  which  use  greater 
than  5  inches  (12.7  cm)  to  less  than  7 
inch  (17.78  cm)  mesh  sizes  should  be 
able  to  buy  the  gear  and  re-rig  in  the 
allotted  time.  Southern  Mid-Atlantic 
fishermen  would  have  more  time  to  buy 
and  re-rig  because  measures  do  not  go 
into  effect  in  the  southern  Mid-Atlantic 
until  February  1.  1999. 

Comments  on  the  Mid-Atlantic  Area 
and  Gear  Specific  Measures 

Comment  79:  One  commenter  asked 
why  NMFS  expanded  the  closure  in  the 
Mudhole  from  February  15  through 
March  15,  as  recommended  by  the 
MATRT,  to  an  additional  closure  from 
April  1  through  April  20. 

Response:  The  HPTRP  calls  for 
closures  in  the  Mudhole  from  February 
15  through  March  15  for  small  mesh  and 
large  mesh  gear,  and  April  1  through 
April  20  for  large  mesh  gear.  This  differs 
from  the  MATRT  report,  which  only 
recommended  closures  in  the  Mudhole 
from  February  15  through  March  15  for 
monkfish  (large  mesh).  NMFS  added  a 
closure  to  New  )ersey  for  large  mesh 
gear  in  April.  Given  the  considerable 
assimiptions  inherent  in  the  subfishery 
bycatch  analysis,  NMFS  determined  that 
additional  regulatory  measures  would 
be  prudent  to  realistically  achieve  the 
bycatch  reduction  goals  of  the  HPTRP. 
For  New  )ersey,  )anuary  and  April  are 
the  months  of  highest  bycatch.  Since  a 
closure  in  January  would  be  very  costly 
for  the  fishermen,  as  discussed  by  the 
MATRT,  NMFS  chose  to  limit  fishing 
opportimity  in  April  instead  of  )anuary. 
A  closure  in  April  would  still  afford 
significant  harbor  porpoise  conservation 
benefits,  still  be  consistent  with  the 
proposed  Monkfish  FMP  regulations 
and  not  cause  undue  impact  on 
fishermen.  The  Mudhole  is  part  of  New 
Jersey  waters. 

Comment  80:  One  commenter  asked 
that  NMFS  explain  the  reason  for 
expansions  of  the  original  20-day 
monkfish  closure  for  the  southern  Mid- 
Atlantic,  as  proposed  by  the  MATRT,  to 
a  one  month  closure  for  large  mesh 
fishery. 

Response:  The  MATRT  recommended 
a  20-day  floating  closure  in  the  southern 
Mid-Atlantic,  sometime  between 
February  and  April,  for  the  monkfish 
(i.e.,  large  mesh)  fishery.  The  exact  20 
days  would  be  chosen  by  the  individual 
fishermen.  This  proposal  was  changed 
by  NMFS  in  two  ways:  (1)  The  proposal 
for  a  floating  closure  was  rejected  in 
favor  of  a  fixed  closure  and  (2)  the  20- 
day  closure  was  expanded  by  10  days  to 
a  full  one  month  closure. 

NMFS  changed  the  floating  closure 
because  an  FMP  and  associated  permit 


system  will  not  be  in  place  for  the 
spring  1999  fishery,  thereby  making  it 
extremely  difficult  to  enforce  and 
administer  a  call-in  system  for  this 
fishery.  Therefore,  a  set  period  for  the 
closure  was  favored. 

The  20-day  closure  recommended  by 
the  MATRT  was  expanded  to  30  days  as 
a  way  to  more  strongly  address  the 
harbor  porpoise  bycatch  in  the  southern 
Mid-Atlantic  during  this  time  period  by 
avoiding  a  10-day  window  of  possible 
fishing  effort  displacement. 

Comment  81:  One  commenter 
proposed  that  NMFS  move  the  southern 
border  of  the  area  defined  as  the 
Mudhole  to  39''50'  N.  Latitude,  instead 
of  40°05'  N.  Latitude,  to  include 
documented  take  of  harbor  porpoise. 

Response:  NMFS  disagrees  that  any 
changes  are  needed  in  the  Mudhole 
definition  at  this  time.  The  definition  of 
the  Mudhole  is  based  on  topographic 
features  that  support  concentrations  of 
target  fish  species  at  certain  times  of  the 
year.  Since  the  majority  of  takes  that 
occur  just  south  of  the  Mudhole  occur 
in  April  in  the  large  mesh  fishery,  this 
area  has  been  included  in  the  closure 
from  April  1  through  20  for  large  mesh 
gear  only.  Diuing  February,  another 
time  of  high  bycatch  inside  the  Mudhole 
for  both  large  and  small  mesh  gear,,  the 
Mudhole  will  be  closed  to  both  small 
and  large  mesh  gear.  There  is  little 
bycatch  of  harbor  porpoise  outside  the 
boundaries  of  the  Mudhole,  in  the  rest 
of  New  Jersey,  during  February  and 
March.  It  is  possible  that  effort  could 
shift  outside  the  Mudhole  boundaries 
during  this  time  period,  but  gear 
modifications  will  be  in  effect  for  all 
areas  in  New  Jersey  outside  of  the 
Mudhole.  This  means  that  a  bycatch 
reduction  measure,  although  it  is  not  a 
complete  closure,  is  in  place  for  the  area 
outside  the  Mudhole  closure.  This  is 
consistent  with  the  overall  HPTRP 
strategy. 

Comment  82:  One  commenter 
questioned  the  conclusion  that  the 
entire  state  of  North  Carolina  should 
have  a  time/area  closure.  The 
commenter  noted  that  250  observer  trips 
on  North  Carolina  boats  between  1993 
and  1997  using  small  mesh  gear  with  no 
reports  of  harbor  porpoise  takes  and  95 
trips  with  North  Carolina  Division  of 
Marine  Fisheries  on  striped  bass,  and  30 
more  in  1991  on  weakfish  and  no  harbor 
porpoise  takes.  The  commenter  objected 
to  the  changes  in  closures  for  North 
Carolina  for  the  following  reasons:  there 
is  no  documented  bycatch  of  heubor 
porpoise  in  small  mesh,  the  take  of  5 
harbor  porpoise  in  monkfish  and 
dogfish  does  not  equal  high  harbor 
porpoise  bycatch,  the  proposed  closure 
is  50  percent  longer  than  what  was 


recommended  by  MATRT,  the  monkfish 
fishery  will  no  longer  exist  off  North 
Carolina,  and  no  observer  data  for  areas 
south  of  Ocracoke,  North  Carolina.  The 
commenter  then  concluded  that  for  all 
those  reasons,  time/area  closures  should 
not  apply  to  waters  south  of  the  North 
Carolina/Virginia  border.  The  definition 
of  southern  Mid-Atlantic  includes  the 
North  Carolina/South  Carolinfi  border, 
but  the  commenter  recommended  that 
under  no  circumstances  should  south  of 
Cape  Hatteras  be  closed  to  small  mesh 
gillnets.  Several  commenters  noted  that 
observer  data  does  not  justify  extending 
small  mesh  restrictions  to  the  North 
Carolina/South  Carolina  border. 

Response:  The  time/area  closure 
applies  to  the  large  mesh  fishery  for  one 
month  in  the  southern  Mid-Atlantic. 
Between  1995  and  1996  there  were  89 
takes  in  North  Carolina  in  the  large 
mesh  fishery,  warranting  the  need  for  a 
closure  during  times  of  high  bycatch. 
The  small  mesh  fishery  is  closed  for  one 
month  in  the  New  Jersey  Mudhole,  but 
not  in  the  southern  Mid-Atlantic. 

Although  5  observed  takes  does  not 
appear  to  equal  a  high  harbor  porpoise 
bycatch,  when  estimated  for  the  entire 
fishery  it  does  appear  to  be  a  significant 
number  of  takes,  resulting  in  an 
estimated  take  of  132  for  the  North 
Carolina  fishery  in  1996. 

The  proposed  large  mesh  closure  is  10 
days  longer  than  what  was 
recommended  by  the  MATRT  as 
explained  in  response  to  comment 
number  80. 

Although  monkfish  may  not  be  able  to 
be  legally  fished  off  North  Carolina  in 
the  futiu-e,  the  mesh  size  (i.e,  greater 
than  7  inch  (17.78  cm)  mesh)  may  be 
used  to  fish  for  other  species.  As 
mentioned  previously,  it  is  the  type  of 
gear  and  not  the  target  species  that  is  of 
concern  to  harbor  porpoise  bycatch 
reduction. 

There  are  observer  data  south  of 
Ocracoke,  in  fact,  observer  data  span  the 
entire  North  Carolina  coast.  NMFS 
agrees  that  observer  data  through  1996 
shows  that  there  are  no  observed  takes 
from  January  through  April  south  of 
Cape  Hatteras.  However,  this  is  the 
boimdary  that  was  agreed  to  by  the 
MATRT  andis  docxmiented  in  the 
MATRT  report.  Additionally,  even 
though  stranding  data  were  not  used  in 
developing  the  plan,  stranding  data  do 
indicate  that  there  is  a  gillnet  fishery 
interaction  problem  south  of  Cape 
Hatteras.  Primarily  because  it  was  a 
MATRT  recommendation,  NMFS  is 
retaining  the  boundary  of  the  plan  at  the 
North  Carolina/South  Carolina 
boundary. 

Comment  83:  One  commenter 
supported  a  30-day  closiue  from  mid- 
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closure  is  10 


February  through  mid-March  rather 
than  allowing  individual  fishermen  to 
determine  the  30-day  block. 

Response:  The  final  rule  implements 
the  30-day  closure  from  mid-February  to 
mid-March. 

Comment  84:  One  commenter  noted 
that  the  MATRT  was  generally 
supportive  of  a  pinger  study  in  the  Mid- 
Atlantic.  If  pingers  are  effective  in  New 
England,  they  should  also  be  effective  in 
the  Mid-Atlantic.  The  commenter 
questioned  why  NMFS  is  only 
proposing  time/ area  closures  and  gear 
modifications  and  not  supporting  a 
pinger  study  in  the  Mid-Atlantic. 
Several  commenters  stated  that  the 
industry  has  indicated  support  for 
experimental  pinger  studies,  and 
questioned  why  NMFS  suggests  only 
time/area  closures  to  achieve  goals  and 
recommended  that  Mid-Atlantic 
fishermen  should  be  given  the  option  of 
choosing  between  gear  modifications 
and  time/area  closures  and  participating 
in  experimental  fisheries  using  pingers. 
Two  commenters  stated  that  no 
consensus  was  reached  in  the  MATRT 
because  of  the  unjustified  objections  of 
one  scientist/advocate  and  a  small 
number  of  conservation  members. 

Response:  See  response  to  comment 
41  for  a  discussion  of  why  pingers  were 
not  chosen  as  an  alternative  in  the  Mid- 
Atlantic.  NMFS  agrees  that  the  industry 
indicated  support  for  a  pinger  study  in 
the  Mid-Atlantic  but  disagrees  that 
objections  were  of  lesser  magnitude  or 
lesser  justification.  Both  points  of  view 
were  strongly  supported  by  respective 
advocates. 

Comment  85:  One  comment 
supported  the  determination  not  to  use 
pingers  in  the  Mid-Atlantic. 

Response:  This  component  of  the  plan 
differs  from  the  GOM  component 
because  rather  than  using  a  series  of 
time  and  areas  closed  to  fishing  and 
times  and  areas  where  acoustic 
deterrents  are  required,  the  Mid-Atlantic 
portion  requires  a  suite  of  gear 
modifications.  The  distinction  in 
management  measures  between  the  two 
regions  is  appropriate  in  this  case  for  a 
number  of  reasons.  The  regions  differ 
markedly  in  stages  of  development  with 
regard  to  harbor  porpoise  conservation. 
Whereas  the  GOMTRT  and  similar 
groups  have  been  meeting  and 
proposing  various  bycatch  reduction 
measures  for  the  GOM  for  many  years, 
the  MATRT  has  only  met  in  the  last  two 
years.  The  GOMTRT  proposed  a  number 
of  measures  initially  which  did  not 
include  mandated  pinger  use  prior  to 
the  current  recommendation.  Based  on 
new  information,  those  measures  were 
determined  to  be  unsuccessful  in 
achieving  the  PBR  level.  With  regard  to 


the  use  of  pingers  as  an  appropriate 
management  measure  in  the  GOM,  no 
data  exist  to  support  other  options, 
except  for  total  closure  to  sink  gillnet 
fishing.  In  the  Mid-Atlantic,  data 
indicated  other  options  in  the  form  of 
gear  modifications  might  be  successful 
in  reducing  bycatch  without  some  of  the 
uncertainties  surrounding  widespread 
pinger  use. 

For  the  Mid-Atlantic  area,  the  HPTRP 
would  institute  the  first  set  of 
management  measures  to  reduce  harbor 
porpoise  bycatch  in  that  region.  Since  a 
number  of  options  are  available  which 
may  be  successful,  NMFS  would 
implement  non-acoustic  measures 
before  proposing  pinger  testing. 
Additionally,  the  MATRT  did  not  fully 
support  a  pinger  experiment  in  the  Mid- 
Atlantic  area  at  this  time.  The  gear 
modifications  and  time/area  closures 
recommended  by  the  MATRT  and 
included  in  this  final  rule  are  expected 
to  be  sufficient. 

Comment  86:  One  commenter 
questioned  the  justification  for  the 
prohibition  of  tie  downs  in  the  small 
mesh  gillnet  fisheries  for  the  sole 
purpose  of  avoiding  the  potential  for 
effort  shifts  (i.e.,  into  the  monkfish 
fishery).  The  commenter  stated  that  this 
is  inconsistent  with  NMFS'  stated  intent 
to  avoid  subfishery-specific  regulations, 
it  is  a  regional  council  issue,  and  it  is 
non-substantive  since  inshore  gillnet 
fishermen  do  not  tie  down  their  nets 
because  that  would  decrease  harvest 
efficiency.  Another  commenter  argued 
that  given  the  monkfish  and  dogfish 
proposed  management  measures  under 
the  FMPs,  it  is  highly  unlikely  that 
individual  fishermen  will  trj'  to 
circumvent  the  monkfish  regulations 
and  land  monkfish  through  tieing  dowTi 
their  nets. 

Response:  It  is  difficult  to  speculate 
what  fishermen  will  do.  While  it  is  true 
that  this  overall  plan  is  meant  to  avoid 
the  sub-fishery  specific  regulations  and 
while  the  potential  for  effort  shifts  is 
speculative,  removing  this  uncertainty 
is  important  to  this  HPTRP  being  able  to 
reach  its  goals.  It  is  unclear  why  the 
prohibition  would  be  a  problem  to 
fishermen  since  the  commenter  states 
that  inshore  fishermen  do  not  tie-down 
their  nets  for  any  other  reason. 

Comment  87:  One  commenter  noted 
that  the  proposed  rule  responded  to 
their  comment  addressing  concern  over 
the  boundary  line  between  the  GOM 
and  Mid-Atlantic,  but  they  were  still  not 
satisfied  with  where  the  line  was  drawn. 
The  recommendation  is  to  use  the 
boundary  between  the  New  England  and 
Mid-Atlantic  FMCs  as  specified  in  the 
Magnuson-Stevens  Act,  with  the 
exception  of  the  GOM  closed  area  south 


of  Cape  Cod  that  is  slightly  west  of  the 
two  Councils.  Further  the  commenter 
recommended  that  vessels  employing 
small  mesh  less  than  5  inches  (12.7  cm) 
should  not  be  subject  to  twine  size 
modification  requirements  and  noted 
that  all  small  mesh  less  than  7  inches 
(17.78  cm)  will  still  have  to  comply 
with  the  closure  in  the  New  Jersey 
Mudhole  from  February  15  through 
March  15  and  other  requirements. 

Response:  NMFS  maintains  the 
position  as  stated  in  the  proposed  rule, 
that  the  line  used  to  separate  the  two 
plans  indicates  the  area  where  the 
characteristics  of  the  fisheries  on  either 
side  of  that  line  diverge:  it  is  a  line 
already  familiar  to  fishermen  because  it 
is  itsed  for  fishery  management 
purposes,  and  is  overall  a  more 
appropriate  boundary  than  a  purely 
administrative  boundary. 

NMFS  has  changed  the  requirements 
for  the  small  mesh  fishery.  Mesh  sizes 
of  5  inches  (12.7  cm)  and  less  will  not 
have  to  comply  with  the  management 
measures  at  this  time. 

Comment  88:  One  commenter  stated 
that  NMFS  should  commit  to  providing 
observer  coverage  to  small  mesh  fishery 
because  data  are  lacking. 

Response:  NMFS  has  already 
provided  observer  coverage  during  1998 
to  the  Mid-Atlantic  small  mesh  fishery 
and  plans  to  continue  such  coverage  in 
the  future. 

Comments  on  Enforcement 

Comment  89:  One  commenter  stated 
that  enforcement  of  fishing  in  closed 
areas  or  fishing  without  pingers  must  be 
enforced. 

Response:  NMFS  agrees  and  is 
currently  investigating  information 
concerning  noncompliance. 

Comment  90:  Two  commenters 
suggested  that  NMFS  can  address  the 
difficulty  in  inspecting  pingers  by 
requiring  that  working  pingers  be  on  all 
nets  at  all  times,  except  for  the  summer 
months  when  porpoise  are  not 
interacting  with  the  fishery.  This  may 
also  facilitate  dockside  inspection  and 
remove  some  of  the  enforcement 
concerns. 

Response:  NMFS  is  addressing  the 
difficulty  in  inspecting  pingers  by 
developing  an  enforcement  hydrophone. 
NMFS  is  not  proposing  deployment  of 
pingers  on  every  gillnet  in  the  Gulf  of 
Maine  during  the  time  harbor  porpoise 
are  interacting  with  the  fishery  for 
several  reasons.  First,  the  overall 
environmental  effects  of  widespread 
pinger  use  cannot  be  predicted  with 
current  information  and  research  is  just 
beginning  at  this  point.  Habituation  and 
displacement  of  harbor  porpoise  and 
questions  of  pingers  attracting  seals  are 
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still  being  evaluated.  Second,  the  plan 
appears  to  be  able  to  reach  its  bycatch 
reduction  goal  by  a  more  limited 
approach.  Requiring  pingers  on  every 
net  would  increase  the  economic 
burden  to  fishermen,  when  a  more 
limited  version  that  will  achieve  plan 
goals  is  available. 

Comment  91:  One  commenter 
recommended  that  NMFS  expand  the 
HPTRP  and  the  EA  to  provide  a 
thorough  description  of  the  steps  that 
could  be  taken  to  ensure  that  pingers  are 
properly  deployed  and  maintained. 

Response:  The  HPTRP  riequires 
fishermen  to  attend  a  certification 
program  in  order  to  fish  with  pingers  in 
areas  that  otherwise  are  closed  by  the 
HPTRP.  In  addition,  outreach  and 
education  will  be  ongoing  during  plan 
implementation  and  will  include 
information  on  proper  deployment  and 
maintenance  of  pingers. 

Comment  92:  One  commenter 
recommended  that  NMFS  provide 
regulatory  guidance  as  to  how  NMFS 
intends  to  certify  and  enforce  proposed 
pinger  parameters. 

flesponse;  The  regulations  include 
specifications  for  pingers  that  are 
required  to  be  used  in  the  NE 
multispecies  gillnet  fishery.  All  pingers 
used  in  this  fishery  must  meet  those 
specifications.  Pinger  manufacturers 
would  need  to  provide  documentation 
to  consumers  that  their  pingers  meet  the 
specifications  of  these  regulations. 
NMFS  is  not  requiring  that  these 
manufacturers  have  their  pingers 
certified  by  an  independent  company  to 
ensure  that  they  meet  the  specifications. 
NMFS  will  be  periodically  monitoring 
whether  the  pingers  used  by  the  fishery 
meet  the  specifications. 

Because  the  harbor  porpoise  bycatch 
rale  will  be  carefully  monitored,  NMFS 
expects  that  both  manufacturers  and 
fishermen  will  be  aware  of  the 
importance  of  technically  correct  and 
properly  maintained  pingers.  If  bycatch 
goals  are  not  achieved  because  of 
improper  pinger  use  or  non-effective 
acoustics,  more  restrictive  measures  to 
reduce  bycatch  may  be  warranted. 
Additionally,  a  specific  research 
program  begins  with  rule 
implementation  that  will  monitor 
pingers  during  normal  use  to  ensure  that 
the  acoustics  of  pingers  do  not  change 
with  time,  and  that  they  maintain  the 
acoustical  characteristics  specified  by 
the  manufacturer. 

Comment  93:  Two  commenters  felt 
that  rather  than  focusing  on  subfisheries 
according  to  the  MATRT 
recommendations,  NMFS  has  extended 
the  regulations  to  all  gillnet  activity 
because  of  enforcement  concerns.  One 
commenter  suggested  that  the  basis  for 


NMFS  differing  with  the  MATRT's 
"solution"  was  that  NMFS  does  not 
have  enough  manpower  to  enforce  the 
regulations.  Those  fisheries  without 
interaction  should  not  be  penalized  for 
NMFS'  lack  of  enforcement  staff. 

Response:  Enforcement  of  regulations 
is  a  valid  concern  but  the  enforcement 
issues  with  regard  to  the  HPTRP  are  not 
just  a  matter  of  adequate  staff.  A 
regulation  must  be  legally  as  well  as 
administratively  enforceable.  For 
example,  a  call-in  system,  which  was 
recommended  by  the  MATRT,  is  very 
difficult  to  enforce  because  there  is  no 
defined  monkfish  fishery  or  dogfish 
fishery  at  this  time,  so  no  one  is  legally 
defined  as  a  monkfisherman  or  a 
dogfisherman.  To  do  so  under  this  rule, 
being  promulgated  under  the  MMPA, 
would  go  well  beyond  the  scope  of  this 
plan.  NMFS  did  not  contemplate 
instituting  a  permit  system  of  the 
dogfish  and  monkfish  fisheries  pending 
the  development  of  permit  systems 
under  the  Magnuson-Stevens  Act 
system.  Without  a  permit  system,  a 
fisherman  can  say  they  are  targeting  any 
number  of  species  and  still  use  the  same 
gear  that  will  take  harbor  porpoise. 
NMFS'  intent  in  this  HPTRP  is  to  avoid 
the  opportunity  to  take  harbor  porpoise 
because  of  the  gear  employed. 

Classification 

The  Assistant  Administrator,  NMFS, 
determined  that  the  TRP  is  necessary  for 
the  conservation  of  harbor  porpoise  and 
is  consistent  with  the  MMPA  and  other 
laws. 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  E.O.  12866. 

NMFS  prepared  an  FRFA  that 
describes  the  impact  of  this  rule  on 
small  entities.  The  need  for,  and 
objectives  of  this  rule  and  a  summary  of 
the  significant  issues  are  described 
elsewhere  in  this  preamble.  Comments 
on  the  economic  aspects  of  the  proposed 
rule  (comments  55,  56,  64)  and  NMFS' 
responses  to  those  comments  stated  in 
the  preamble  to  the  final  rule  are 
incorporated  in  the  FRFA.  The  COM 
sink  gillnet  and  Mid-Atlantic  coastal 
gillnet  fisheries  are  directly  affected  by 
the  action  and  are  composed  primarily 
of  small  business  entities. 

In  formulating  this  action,  NMFS 
considered  a  number  of  alternatives: 
Alternative  1,  the  proposed  action  or 
Preferred  Alternative;  Alternative  2,  no 
action;  Alternative  3,  wide-spread  use  of 
pingers;  and  Alternative  4,  wide-spread 
time  and  area  closures.  In  addition,  a 
number  of  alternatives  suggested  in  the 
comments  were  also  considered.  These 
alternatives  were  discussed  in 
comments  19,  20,  21,  22,  23  and  41 
above. 


Alternative  1,  a  combination  of  area 
closures,  pinger  requirements,  and  gear 
modifications,  is  the  preferred 
alternative  because  it  will  achieve  the 
goals  of  the  MMPA  while  minimizing 
the  overall  economic  impact  to  the 
affected  fisheries. 

Under  Alternative  1,  it  is  estimated 
that  95  vessels  (35  percent  of  total,  54 
percent  of  impacted)  would  see  their 
total  costs  increase  more  than  5  percent. 
The  cost  increase  is  due  to  purchasing 
new  gear  or  pingers.  and  the  cost  of  gear 
marking  requirements.  Vessels  could 
avoid  these  cost  increases  by  not  fishing 
during  the  time  periods  when  they 
would  have  to  modify  their  gear  or  by 
using  pingers.  However,  they  would 
then  lose  some  percentage  of  their 
yearly  profit.  The  total  economic  losses 
of  the  Preferred  Alternative  to  the  COM 
and  the  Mid-Atlantic  regions  are 
estimated  to  be  between  $609  thousand 
dollars  and  $4.5  million  dollars, 
depending  on  the  number  of  vessels  that 
can  shift  their  effort  to  open  areas  and 
the  number  that  use  pingers. 

The  costs  associated  with  this  rule  are 
not  related  to  reporting  requirements. 
To  the  extent  that  the  rule  would  allow 
fishery  participants  to  select  whether  to 
acquire  a  new  gear  type  or  to  avoid  the 
time/area  closures,  performance 
requirements  can  be  substituted  for 
design  requirements  at  the  participant's 
discretion.  Since  most  of  the  affected 
entities  are  small  entities,  providing  an 
exemption  for  small  entities  would  not 
enable  the  agency  to  meet  the 
conservation  and  management  goals  of 
the  MMPA. 

Currently,  the  NE  Multispecies  sink 
gillnet  fishery  is  subject  to  regulations 
under  the  NE  Multispecies  FMP.  Recent 
groundfish  conservation  measures  for 
the  Gulf  of  Maine  were  proposed  under 
Framework  Adjustment  25  to  the  NE 
Multispecies  FMP.  The  predominant 
Mid-Atlantic  gillnet  fisheries  are  not 
subject  to  regulations  under  an  FMP  at 
this  time.  The  final  rule  is  designed  to 
complement  Framework  25  and  other 
fishery  management  regulations.  The 
recommendations  of  the  GOMTRT  were 
modified  by  NMFS  to  take  into 
consideration  the  combined  effect  of 
Framework  25  and  the  HPTRP  on  Gulf 
of  Maine  fishermen. 

Under  Alternative  2,  there  would  be 
no  additional  costs  to  the  fleet  either 
through  gear  modifications  and 
purchase  of  pingers  or  through  losses  in 
surplus  due  to  time  and  area  closures. 
Therefore,  based  on  costs  which  the 
fleet  would  incur,  this  alternative  is  the 
least  costly  when  compared  with  the 
Preferred  Alternative  or  non-preferred 
alternatives.  However,  there  is  a  much 
larger  cost  in  terms  of  foregone  harbor 
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porpoise  protection.  Based  on  the 
contingent  valuation  study  conducted 
by  the  University  of  Maryland  (Strand, 
et  ai,  1994),  households  in 
Massachusetts  were  willing  to  pay 
between  $176  and  $364  to  eUminate 
human  induced  mortality  of  1,000 
harbor  porpoise.  Using  the  lower  figure 
of  $176  multiplied  by  the  number  of 
Massachusetts  households,  and 
amortizing  the  total  using  a  7  percent 
rate  yielded  a  yearly  value  of  roughly 
$28  million.  This  means  that  decreasing 
mortality  by  1,000  animals  would 
increase  consumer  surplus  by  $28 
million.  Therefore,  when  compared 
against  the  other  alternatives,  the  status 
quo  is  far  inferior  because  it  does  not 
achieve  the  same  level  of  consumer 
surplus  due  to  a  higher  level  of  harbor 
porpoise  mortality. 
i  Alternative  3  would  require  all 
vessels  fishing  between  September  and 
May  in  the  Gulf  of  Maine  and  between 
January  and  April  in  the  Mid-Atlantic  to 
use  pingers.  Each  vessel  owner  would 
decide  whether  to  purchase  pingers 
based  on  his  or  her  own  set  of 
circumstances.  Each  pinger  was 
estimated  to  cost  $50  dollars  based  on 
information  obtained  from  NMFS  Sea 
Sampling  personnel.  It  is  assumed  that 
there  would  be  one  pinger  required  per 
net,  and  one  on  each  buoy  line.  Using 
the  average  number  of  nets  and  strings 
fished  in  each  region,  a  weighted 
average  $3,437  dollars  per  vessel  was 
estimated  for  the  cost  of  pingers  which 
translates  into  a  total  fleet  cost  of  $608 
thousand  dollars. 

^    The  cost  of  pingers  was  estimated  to 
[be  $608  thousand  dollars  if  all  vessels 
purchase  pingers.  However,  some 
Vessels  may  be  unable  to  afford  pingers. 
[This  would  increase  the  total  losses 
because  vessels  that  were  unable  to 
afford  pingers  would  have  to  stay  tied 
up  at  the  dock  and,  therefore,  lose 
revenue.  It  is  assumed  that  losses  in 
producer  surplus  are  linearly  related  to 
the  percent  of  vessels  that  purchase 
pingers.  For  example,  if  50  percent  of 
the  vessels  use  pingers,  then  the  losses 
in  producer  surplus  and  crew  rents  will 
be  reduced  by  50  percent.  Total  pinger 
costs  are  also  estimated  based  on  the 
percent  of  vessels  which  purchase 
pingers.  Losses  calculated  using  these 
assumptions  are  estimated  to  be 
between  zero  and  $7.4  million  dollars. 

In  reality,  vessels  can  either  purchase 
pingers  and  continue  to  fish  and  shift 
their  effort  to  other  areas,  or  elect  not  to 
purchase  pingers  and  stay  tied  up  at  the 
dock.  Because  the  time  and  areas  where 
pingers  are  required  are  quite  extensive, 
it  is  unlikely  that  vessels  will  be  able  to 
Switch  areas  and  continue  fishing 
without  pingers.  Without  a  more  formal 


model,  it  is  not  possible  to  predict  the 
number  of  vessels  which  will  adopt 
either  strategy. 

This  alternative  is  not  preferred 
because  it  is  unclear  whether  it  could 
achieve  the  bycatch  reduction  goals, 
particularly  in  the  Mid-Atlantic, 
because  pingers  have  not  been  proven  to 
be  effective  in  this  area.  In  addition, 
there  are  a  number  of  scientific  concerns 
regarding  the  impacts  of  widespread 
pinger  use  on  harbor  porpoise  and  other 
marine  organisms.  This  alternative  is 
not  preferred  given  that  more  data  is 
needed  on  the  ecosystem  effects  of 
widespread  pinger  and  given  that  other 
methods  are  available  in  the  Mid- 
Atlantic  to  reduce  harbor  porpoise 
bycatch. 

Alternative  4  would  result  in  a  total 
loss  in  producer  surplus  and  crew  rents 
for  both  regions  of  $7.4  million  dollars. 
Overall,  177  vessels  would  be  impacted 
for  a  per  vessel  loss  of  roughly  $42 
thousand  dollars.  As  described  in  the 
FRFA,  the  cost  to  the  fishery  in  terms  of 
economic  impacts  would  vary  by  area 
closure.  Refer  to  the  FRFA  for  a 
discussion  of  the  impacts  of  this 
alternative  based  on  the  closure 
variations. 

Vessels  could  shift  their  operations  to 
other  areas  and  make  up  for  any  revenue 
loss.  This  puts  bounds  on  the  losses  of 
between  zero,  if  revenue  was  totally 
replaced  in  other  areas,  and  $7.4  million 
dollars.  For  this  alternative,  it  will  be 
more  difficult  for  vessels  to  shift  to 
other  times  and  areas  because  the  areas 
are  all  closed  at  the  same  time.  There  js 
the  opportunity  for  vessels  from  New 
England  to  move  to  the  Mid-Atlantic  in 
the  fall  or  to  the  NE  closure  area.  Some 
may  do  so,  but  it  is  likely  that  most 
would  not  be  able  to  switch.  Gillnet 
vessels  have  traditionally  fished  in 
certain  times  and  areas  depending  on 
many  factors,  including  the  vessels 
homeport.  Because  these  times  and 
areas  are  so  extensive,  it  is  unlikely  that 
many  vessels  will  be  able  to  shift  their 
operations  and  replace  lost  revenue. 

Because  the  times  and  areas 
designated  for  closure  are  so  extensive, 
it  is  likely  that  this  alternative  would 
reduce  harbor  porpoise  mortality  to 
close  to  zero.  The  trade-off  for  this 
reduction  would  be  a  much  higher  cost 
to  the  fishing  fleet  and  possibly  a  higher 
likelihood  of  business  failure;  therefore 
this  alternative  is  not  preferred. 
However,  it  is  not  possible  to  evaluate 
the  trade-off  between  reduced  harbor 
porpoise  mortality  and  increased  costs. 
Based  on  the  contingent  valuation  study 
discussed  earlier  (Strand  et  al.,  1994^ 
harbor  porpoise  are  highly  valued  b> 
consumers. 


The  potential  losses  of  the  Preferred 
Alternative  discussed  above  depend  on 
assumptions  about  how  individual 
vessels  will  react  to  the  regulations.  In 
most  cases,  these  assumptions  were  very 
conservative  in  order  to  estimate  the 
maximum  possible  losses.  Non- 
Preferred  Alternative  4  has  the  potential 
to  cost  more  than  either  the  Preferred 
Alternative,  Non-Preferred  Alternative  2 
and  Non-Preferred  Alternative  3.  This  is 
because  the  area  closures  are  large,  and 
last  for  multiple  months.  The  losses  for 
Alternative  4  are  expected  to  be  $7.4 
million  dollars,  and  it  is  unlikely  that 
vessels  would  be  able  to  fish  elsewhere 
to  offset  their  losses.  Allowing  the  use 
of  pingers  in  the  Preferred  Alternative 
wdl  lower  the  cost  to  the  fleet,  even 
with  the  price  of  pingers  included.  The 
provisions  in  the  plan  which  allows  the 
use  of  pingers  in  the  New  England 
region  lowers  the  losses  in  the  Preferred 
Alternative  for  New  England  vessels  to 
$0.49  million  dollars  if  all  vessels 
elected  to  use  pingers.  The  actual  losses 
which  will  occur  depend  on  which 
strategy  vessels  adopt  to  continue 
operating  in  the  face  of  these 
regulations.  Clearly,  allowing  pingers  to 
be  used  will  lower  the  cost  to  the  fleet 
because  it  gives  vessels  added 
flexibility. 

Non-Preferred  Alternative  2  is  lower 
in  cost  than  any  of  the  alternatives  in 
terms  of  losses  the  fleet  will  incur. 
However,  the  losses  in  consumer 
surplus  because  of  high  harbor  porpoise 
mortality  are  likely  to  be  far  greater  than 
the  losses  in  producer  surplus  and  crew 
rents.  If  the  contingent  valuation  study 
conducted  by  the  University  of 
Maryland  is  accurate,  then  the  value  of 
losses  from  harbor  porpoise  mortality 
would  be  far  greater  than  any  of  the 
other  options. 

Non-Preferred  Alternative  3  is  the 
least  costly  alternative  if  all  vessels 
impacted  by  the  plan  chose  to  fish  with 
pingers.  To  the  extent  that  some  vessels 
would  not  be  able  to  afford  pingers,  the 
costs  will  increase.  Implicit  in  the 
analysis  of  this  alternative  was  the 
assumption  that  the  mortality  reduction 
was  the  same  as  the  Preferred 
Alternative.  This  assumption  may  not 
be  true  because  pingers  have  not  been 
formally  tested  in  some  of  the  times  and 
areas  where  they  would  be  allowed 
under  this  alternative.  If  mortality  was 
higher,  gains  in  consumer  surplus 
would  not  be  as  high  as  under  the 
Preferred  Alternative,  which  means  this 
alternative  would  have  lower  benefits 
than  the  Preferred  Alternative. 

In  response  to  public  comments, 
NMFS  shortened  the  time  periods  when 
pingers  would  be  required  in  certain 
arqas,  and  reduced  the  number  of  net 
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tags  required  in  the  Mid- Atlantic  region. 
This  lowered  the  estimated  costs  by 
approximately  $613,000  from  the 
proposed  rule  which  was  submitted. 

In  summar>',  Alternative  1  will  allow 
NMFS  to  achieve  MMPA  goals, 
reduction  of  harbor  porpoise  bycatch  to 
acceptable  levels,  while  minimizing  the 
overall  impact  to  affected  fisheries, 
compared  to  the  other  available 
alternatives.  Alternative  1  accomplishes 
this  by  placing  carefully  considered 
time-area  closures  in  place,  and 
allowing  the  use  of  bycatch  reduction 
devices  instead  of  total  closures.  This 
allows  fishermen  to  continue  to  generate 
revenue.  Further,  Alternative  1  is  less 
costly  than  other  alternatives  that  would 
require  pingers  in  the  Gulf  of  Maine  the 
entire  time  harbor  porpoise  are  present 
there.  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  0MB  control  number  0648- 
0357. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  the 
0MB  control  number. 

The  final  rule  requires  nets  in  the 
Mid-Atlantic  region  to  be  marked  in 
order  to  identify  the  vessel  and  enforce 
net  cap  provisions.  It  is  estimated  that 
each  tag  will  take  1  minute  to  attach  to 
the  net,  and  each  net  requires  one  net 
tag.  The  total  number  of  nets  which  will 
need  to  be  tagged  is  estimated  by 
assuming  that  combination  gillnet 
vessels  are,  on  average,  fishing  60  nets, 
and  all  other  vessels  are,  on  average, 
fishing  30  nets.  This  gives  a  weighted 
average  of  49  nets  per  vessel.  Using 
these  figures,  the  total  burden  hours  is 
estimated  to  be  49  minutes  per  vessel. 

The  76  vessel  owner/operators  will 
have  to  order  net  tags,  estimated  at  2 
minutes  per  request.  Depending  on 
whether  net  tags  are  lost  or  damaged, 
vessels  are  expected  to  only  have  to 
comply  once  over  three  years.  The 
annual  average  over  the  3  years  would 
be  25. 3 vessels  affected. 

Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  0MB 
(see  ADDRESSES). 

An  informal  consultation  under  the 
ESA  was  concluded  for  the  HPTRP  on 
November  12,  1998.  As  a  result  of  the 
informal  consultation,  the  Assistant 


Administrator  determined  that  these 
actions  are  not  likely  to  adversely  affect 
endangered  or  threatened  species  or 
their  critical  habitat. 

The  30-day  delayed  effectiveness 
requirement  under  the  Administrative 
Procedure  Act  has  been  shortened  in 
part.  The  requirements  in  50  CFR 
229.33(a)(2),  the  Mid-Coast  Closure 
Area,  become  effective  immediately 
upon  publication;  the  requirements  in 
50  CFR  229.33(a)(5),  the  Offshore 
Closure  Area,  become  effective 
December  8,  1998;  and  50  CFR  229.33 
(a)(3),  (a)(4),  the  Massachusetts  Bay  and 
Cape  Cod  South  Closure  Areas  become 
effective  December  16,  1998.  For  all 
other  components  of  the  HPTRP,  the 
requirements  become  effective  January 
1,  1999.  The  shortened  time  periods  are 
necessary  to  reduce  take  of  harbor 
porpoise  at  the  beginning  of  the  high- 
take  season.  The  areas  identified  have 
different  effective  dates  based  on  the 
need  to  have  take  reduction  measures  in 
place  for  harbor  porpoise  and  on  the 
ability  of  fishermen  in  that  area  to 
acquire  additional  pingers.  Specifically, 
the  current  closure  in  the  Mid-Coast 
area  under  the  Magnuson-Stevens  Act 
allows  fishermen  to  fish  with  pingers  in 
the  closed  area  from  November  1 
through  December  31.  In  addition, 
experimental  fisheries  have  occurred  in 
this  area  from  September  15  through 
October  31  and  again  also  during  the 
March  25  through  April  25  Magnuson- 
Stevens  Act  harbor  porpoise  closure. 
Therefore,  most  of  the  Mid-Coast  fleet 
that  intends  to  fish  in  December  already 
has  gear  outfitted  with  pingers.  A 
limited  number  of  fishermen  in  both  the 
Cape  Cod  South  and  Massachusetts  Bay 
areas  already  have  pingers  from  limited 
experimental  fisheries  that  occurred  in 
those  areas.  This  means  that  fishermen 
that  will  need  to  purchase  pingers  in 
December  are  those  fishing  in  the  Cape 
Cod  South,  Offshore,  and  Massachusetts 
Bay  Closure  areas.  NMFS  has  inquired 
and  believes  that  enough  pingers  will  be 
available  to  supply  fishermeathat 
choose  to  fish  at  that  time.  These  areas 
will  have  a  week  to  two  weeks, 
depending  on  the  area,  to  purchase  the 
pingers  and  deploy  them  on  the  nets. 
Providing  a  delayed  effectiveness  period 
for  requiring  pingers  in  the  Offshore 
Closure  area  a  week  later  than  the  Mid- 
Coast  area  is  justified  because  bycatch  is 
known  to  be  consistently  high  in  the 
Mid-Coast  area  at  the  time  this  rule  will 
be  effective.  Shortening  the  delay  of 
effectiveness  period  for  requiring 
pingers  in  the  Offshore  Closure  area  to 
a  week  less  than  other  areas  is  justified 
because  less  than  10  fishermen  are 
known  to  use  the  Offshore  Closure  area 


year  round,  and  moreover,  it  is  an  area 
of  high  bycatch.  Accordingly,  the 
Assistant  Administrator  finds  that  there 
is  good  cause  to  shorten  the  30-day 
delayed  effectiveness  period  under  5 
U.S.C.  553(d)(3)  regarding  pinger 
requirements. 
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For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 
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PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
jOF  1972 

I     1.  The  authority  citation  for  part  229 
jContinues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 
I     2.  In  §  229.2,  definitions  for  "Large 
mesh  gilhiet",  "Mesh  size",  "Mudhole", 
"Small  mesh  gillnet",  "Southern  Mid- 
Atlantic  waters",  "Stowed",  "Tie- 
down",  and  "Waters  off  New  Jersey"  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

|)  229.2    Definitions. 

I  *         *         *         *         * 

I     Large  mesh  gillnet  means  a  gillnet 
constructed  with  a  mesh  size  of  7  inches 
I(|17.78  cm)  to  18  inches  (45.72  cm). 

I*         •        *        *        • 

1     Mesh  size  means  the  distance  between 
inside  knot  to  inside  knot.  Mesh  size  is 
measured  as  described  in  §  648.80(f)(1) 
|0f  this  title. 

!*  *  •  •  * 

I 

Mudhole  means  waters  off  New  Jersey 
bounded  as  follows:  From  the  point 
40''30'  N.  latitude  where  it  intersects 
iwith  the  shoreline  of  New  Jersey  east  to 
its  intersection  with  73'*20'  W. 
longitude,  then  south  to  its  intersection 
Itvith  40''05'  N.  latitude,  then  west  to  its 
intersection  with  the  shoreline  of  New 
Jersey. 

;1|  *  •  •  * 

Small  mesh  gillnet  means  a  gillnet 
'constructed  with  a  mesh  size  of  greater 
than  5  inches  (12.7  cm)  to  less  than  7 
inches  (17.78  cm). 

[♦«••* 

I     Southern  Mid-Atlantic  waters  means 
jail  state  and  Federal  waters  off  the 
States  of  Delaware,  Maryland,  Virginia, 
and  North  Carolina,  bounded  on  the 
north  by  a  line  extending  eastward  from 
the  northern  shoreline  of  Delaware  at 
38°47'  N.  latitude  (the  latitude  that 
corresponds  with  Cape  Henlopen,  DE), 
east  to  its  intersection  with  72''30'  W. 
longitude,  south  to  the  33''51'  N.  latitude 
(the  latitude  that  corresponds  with  the 
North  Carolina/South  Carolina  border), 
and  then  west  to  its  intersection  with 
the  shoreline  of  the  North  Carolina/ 
South  Carolina  border. 
'.^        *        *        *        * 

I     Stowed  means  nets  that  are 
'<inavailable  for  use  and  that  are  stored 
in  accordance  with  the  regulations 
found  in  §  648.81(e)  of  this  title. 

^        *        *        *        • 

Tie-down  refers  to  twine  used 
between  the  floatline  and  the  lead  line 
as  a  way  to  create  a  pocket  or  bag  of 
netting  to  trap  fish  alive. 


Waters  off  New  Jersey  means  all  state 
and  Federal  waters  off  New  Jersey, 
bounded  on  the  north  by  a  line 
extending  eastward  from  the  southern 
shoreline  of  Long  Island,  NY  at  40°40' 
N.  latitude,  on  the  south  by  a  line 
extending  eastward  from  the  northern 
shoreline  of  Delaware  at  38''47'  N. 
latitude  (the  latitude  that  corresponds 
with  Cape  Henlopen,  DE),  and  on  the 
east  by  the  72"'30'  W.  longitude.  This 
area  includes  the  Mudhole. 
•        *        *        *        • 

3.  In  §  229.3,  paragraphs  (k)  through 
(p)  are  added  to  read  as  follows: 

§229.3    Prohlt>itions. 

***** 

(k)  It  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  sink 
gillnet  gear  or  gillnet  gear  capable  of 
catching  multispecies,  from  the  areas 
and  for  the  times  specified  in  §  229.33 
(a)(1)  through  (a)(6),  except  with  the  use 
of  pingers  as  provided  in  §  229.33  (d)(1) 
through  (d)(4).  This  prohibition  does  not 
apply  to  the  use  of  a  single  pelagic 
gillnet  (as  described  and  used  as  set 
forth  in  §  648.81  (f)(2)(ii)  of  this  title). 

(1)  It  is  prohibited  to  fish  wdth,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  any 
gillnet  gear  from  the  areas  and  for  the 
times  as  specified  in  §  229.34  (b)(1)  (ii) 
or  (iii)  or  {b)(2)(ii). 

(m)  It  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  any 
large  mesh  or  small  mesh  gillnet  gear 
from  the  areas  and  for  the  times 
specified  in  §  229.34  (c)(1)  through  (c)(4) 
unless  the  gear  compUes  with  the 
specified  gear  restrictions  set  forth  in 
those  provisions. 

(n)  Beginning  on  January  1, 1999,  it  is 
prohibited  to  fish  with,  set,  or  haul  back 
sink  gillnets  or  gillnet  gear,  or  leave 
such  gear  in  closed  areas  where  pingers 
are  required,  as  specified  under  §  229.33 
(c)(1)  through  (c)(4),  unless  a  person  on 
board  the  vessel  during  fishing 
operations  possesses  a  valid  pinger 
certification  training  certificate  issued 
by.NMFS. 

(o)  Beginning  on  January  1,  2000,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
or  possess  any  large  mesh  or  small  mesh 
gillnet  gear  in  Mid-Atlantic  waters  in 
the  areas  and  during  the  times  specified 
under  §  229.34(d),  imless  the  gear  is 
properly  tagged  in  compliance  with  that 
provision  and  unless  a  net  tag  certificate 
is  on  board  the  vessel.  It  is  prohibited 
to  refuse  to  produce  a  net  tag  certificate 
or  net  tags  upon  the  request  of  an 
authorized  officer. 

(p)  Net  tag  requirement.  Beginning  on 
January  1,  2000,  all  gillnets  fished. 


hauled,  possessed,  or  deployed  during 
the  times  and  areas  specified  below 
must  have  one  tag  per  net,  with  one  tag 
secured  to  every  other  bridle  of  every 
net  and  with  one  tag  secured  to  every 
other  bridle  of  every  net  within  a  string 
of  nets.  This  applies  to  small  mesh  and 
large  mesh  gillnet  gear  in  New  Jersey 
waters  from  January  1  through  April  30 
or  in  southern  Mid-Atlantic  waters  bxim 
February  1  through  April  30.  The  owner 
or  operator  of  fishing  vessels  must 
indicate  to  NMFS  the  number  of  gillnet 
tags  that  they  are  requesting  up  to  the 
maximum  number  of  nets  allowed  in 
those  paragraphs  and  must  include  a 
cb^ck  for  the  cost  of  the  tags.  Vessel 
owners  and  operators  will  be  given 
notice  with  instructions  informing  them 
of  the  costs  associated  with  this  tagging 
requirement  and  directions  for  obtaining 
tags.  Tag  numbers  will  be  unique  for 
each  vessel  and  recorded  on  a 
certificate.  The  vessel  operator  must 
produce  the  certificate  and  all  net  tags 
upon  request  by  an  authorized  officer. 

4.  In  subpart  C,  new  §§  229.33  and 
229.34  are  added  to  read  as  follows: 

§  229.33    Hartx>r  Porpoise  Tal(e  Reduction 
Plan  Inrtplementing  Regulations — Gulf  of 
Maine. 

(a)  Restrictions — (1)  Northeast  Closure 
Area.  From  August  15  through 
September  13  of  each  fishing  year,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or 'fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies,  from  Northeast  Closure 
Area.  This  prohibition  does  not  apply  to 
a  single  pelagic  gillnet  (as  described  and 
used  as  set  forth  in  §648.81(f)(2)(ii)  of 
this  title).  The  Northeast  Closure  Area  is 
the  area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 

NORTHEAST  CLOSURE  AREA 


Point 

N.  LaL 

W.Long. 

NE1 

n 

68'55.0' 

NE2 

43°29.6' 

68*55.0' 

NE3 

44">04.4' 

67''48.7' 

NE4 

44°06.9' 

67'"52.8' 

NE5 

44-31.2' 

67O02.7' 

NE6 

n 

67°02.7' 

^  Maine  shoreline. 

(2)  Mid-coast  Closure  Area.  From 
September  15  through  May  31,  it  is 
prshibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multis{}ecies.  This  prohibition  does  not 
apply  to  a  single  pelagic  gillnet  (as 
described  and  used  as  set  forth  in 
§648.81{f)(2)(ii)  of  this  Utle).  The  Mid- 
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Coast  Closure  Area  is  the  area  bounded 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

Mid-Coast  Closure  Area 


Point 

N.  Lat 

W.Long. 

MCI 

42-30' 

(') 

MC2 

42-30' 

70-15' 

MC3 

42-40' 

70-15' 

MC4 

42-40' 

70-00- 

MC5 

43-00' 

70-00- 

MC6 

42-00' 

69-30- 

MC7 

43-30' 

69-30- 

MC8 

43-00' 

69-00- 

MC9 

(2) 

69-00- 

^  Massachusetts  shoreline. 
2  Maine  shoreline. 

(3)  Massachusetts  Bay  Closure  Area. 
From  ttecember  1  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies  from  the  Massachusetts 
Bay  Closure  Area,  except  with  the  use 
of  pingers  as  provided  in  paragraph 
(d)(2)  of  this  section.  This  prohibition 
does  not  apply  to  a  single  pelagic  gillnet 
(as  described  in  §  648.81(f)(2)(ii)  of  this 
title).  The  Massachusetts  Bay  Closiue 
Area  is  the  area  bounded  by  straight 
lines  coimecting  the  following  points  in 
the  order  stated: 

Massachusetts  Bay  Closure  Area 


Point 

N.  Lat 

W.  Long. 

MB1 

42-30' 

D 

MB2 

42-30' 

70-30- 

MB3 

42-12' 

70-30- 

MB4 

42-12' 

70-00- 

MB5 

(') 

70-00- 

MB6 

42-00' 

{') 

MC7 

42-00' 

V) 

^  Massachusetts  shoreline. 
2  Cape  Cod  shoreline. 

(4)  Cape  Cod  South  Closure  Area. 
From  December  1  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies  from  Cape  Cod  South 
Closure  Area,  except  with  the  use  of 
pingers  as  provided  in  paragraph  {d)(3) 
of  this  section.  This  prohibition  does 
not  apply  to  a  single  pelagic  gillnet  (as 
described  in  §648.81  (f)(2)(ii)  of  this 
title).  The  Cape  Cod  South  Closure  Area 
is  the  area  bounded  by  straight  lines 
coimecting  the  following  points  in  the 
order  stated: 


Cape  Cod  South  Closure  Area 

Point 

N.  Lat 

W.  Long. 

CCSI 
CCS2 
CCS3 
CCS4 

V) 

40-40- 
40-40- 
(2) 

71-45- 
71-45- 
70-30- 
70-30- 

'  Rhode  IslarxJ  shoreline. 
2  Massachusetts  shoreline. 

(5)  Offshore  Closure  Area.  From 
November  1  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  imless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies  from  Offshore  Closure 
Area,  except  for  the  use  of  pingers  as 
provided  in  §  229.33(d)(4).  This 
prohibition  does  not  apply  to  a  single 
pelagic  gillnet  (as  described  in 
§648.81(f)(2)(ii)  of  this  Utle).  The 
Offshore  Closure  Area  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Offshore  Closure  Area 


Point 

N.  Lat 

W.  Long. 

OFSI 

42-50- 

69-30' 

0FS2 

43-10' 

69-10- 

0FS3 

43-10' 

67-40- 

0FS4 

42-10' 

67-40- 

0FS5 

42-10' 

69-30- 

(6)  Cashes  Ledge  Closure  Area.  For 
the  month  of  February  of  each  fishing 
year,  it  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  sink 
gillnet  gear  or  gillnet  gear  capable  of 
catching  multispecies  from  the  Cashes 
Ledge  Closiu-e  Area.  This  prohibition 
does  not  apply  to  a  single  pelagic  gillnet 
(as  described  in  §648.81(f)(2)(ii)  of  this 
title).  The  Cashes  Ledge  Closure  Area  is 
the  area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 

Cashes  Ledge  Closure  Area 


Point 

N. 

Lat 

W.  Long. 

CL1 

42-30- 

69-00- 

CL2 

42-30- 

68-30- 

CL3 

43-00- 

68-30- 

CL4 

43-00- 

69-00- 

CL5 

42-30- 

69-00- 

(b)  Pingers — (1)  Pinger  specifications. 
For  the  purposes  of  this  subpart,  a 
pinger  is  an  acoustic  deterrent  device 
which,  when  immersed  in  water, 
broadcasts  a  10  kHz  (±2  kHz)  sound  at 
132  dB  (±4  dB)  re  1  micropascal  at  1  m, 
lasting  300  milhseconds  (±15 
milliseconds),  and  repeating  every  4 
seconds  (±.2  seconds). 


(2)  Pinger  attachment.  An  operating 
and  functional  pinger  must  be  attached 
at  the  end  of  each  string  of  the  gillnets 
and  at  the  bridle  of  every  net  within  a 
string  of  nets. 

(c)  Pinger  training  and  certification. 
Beginning  on  January  1, 1999,  the 
operator  of  a  vessel  may  not  fish  with, 
set  or  haul  back  sink  gillnets  or  gillnet 
gear,  or  allow  such  gear  to  be  in  closed 
areas  where  pingers  are  required  as 
specified  under  paragraph  (b)  of  this 
section,  unless  the  operator  has 
satisfactorily  completed  the  pinger 
certification  training  program  and 
possesses  on  board  the  vessel  a  valid 
pinger  training  certificate  issued  by 
NMFS.  Notice  will  be  given  announcing 
the  times  and  locations  of  pinger 
certification  training  programs. 

(d)  Use  of  pingers  in  closed  areas — (1) 
Vessels,  subject  to  the  restrictions  and 
regulations  specified  in  paragraph  (a)(2) 
of  this  section,  may  fish  in  the  Mid- 
coast  Closure  Area  from  September  15 
through  May  31  of  each  fishing  year, 
provided  that  pingers  are  used  in 
accordance  with  the  requirements  of 
paragraphs  (b)  (1)  and  (2)  of  this  section. 

(2)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)(3)  of  this  section,  may  fish  in  the 
Massachusetts  Bay  Closure  Area  from 
December  1  through  the  last  day  of 
February  and  from  April  1  through  May 
31  of  each  fishing  year,  provided  that 
pingers  are  used  in  accordance  with  the 
requirements  of  paragraphs  (b)  (1)  and 
(2)  of  this  section. 

(3)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)(4)  of  this  section,  may  fish  in  the 
Cape  Cod  South  Closing  Area  from 
December  1  through  the  last  day  of 
February  and  from  April  1  through  May 
31  of  each  fishing  year,  provided  that 
pingers  are  used  in  accordance  with  the 
requirements  of  paragraphs  (b)  (1)  and 
(2)  of  this  section. 

(4)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)(5)  of  this  section,  may  fish  in  the 
Offshore  Closure  Area  from  November  1 
through  May  31  of  each  fishing  year, 
with  the  exception  of  the  Cashes  Ledge 
Closure  Area.  From  February  1  through 
the  end  of  February,  the  area  within  the 
Offshore  Closure  Area  defined  as 
"Cashes  Ledge"  is  closed  to  all  fishing 
with  sink  gillnets.  Vessels  subject  to  the 
restrictions  and  regulation  specified  in 
paragraph  (a)(5)  of  this  section  may  fish 
in  the  Offshore  Closure  Area  outside  the 
Cashes  Ledge  Area  from  February  1 
through  the  end  of  February  provided 
that  pingers  are  used  in  accordance  with 
the  requirements  of  paragraphs  (b)  (1) 
and  (2)  of  this  section. 


(a)(1)  Regu. 
regulations  ir 
waters  in  the 
the  east  by  72 
the  south  by  1 
Carolina  bore 
except  for  the 
paragraph  (a) 

(2)  Exempt 
landward  of  t 
embayment,  i 
exempted.  Th 
section  do  no 
of  the  foUowi 


North  Carolina 
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(e)  Other  special  measures.  The 
Assistant  Administrator  may  revise  the 
requirements  of  this  section  through 
notification  published  in  the  Federal 
Register  if; 

(1)  After  plan  implementation,  NMFS 
determines  that  pinger  operating 
effectiveness  in  the  commercial  fishery 
is  inadequate  to  reduce  bycatch  to  the 
PBR  level  with  the  current  plan. 

(2)  NMFS  determines  that  the 
boundary  or  timing  of  a  closed  area  is 
inappropriate,  or  that  gear  modifications 
(including  pingers)  are  not  reducing 
bycatch  to  below  the  PBR  level. 

§  229.34    Harbor  Porpoise  Take  Reduction 
Plan— Mid-Atlantic. 

(a)(1)  Regulated  waters.  The 
regulations  in  this  section  apply  to  all 
waters  in  the  Mid-Atlantic  bounded  on 
the  east  by  72°30'  VV.  longitude  and  on 
the  south  by  the  North  Carolina/South 
Carolina  border  (33°51'  N.  latitude), 
except  for  the  areas  exempted  in 
paragraph  (a)(2)  of  this  section. 

(2)  Exempted  waters.  All  waters 
landward  of  the  first  bridge  over  any 
embayment,  harbor,  or  inlet  will  be 
exempted.  The  regulations  in  this 
section  do  not  apply  to  waters  landward 
of  the  following  lines: 
New  York 

40"  45.70'  N  72°  45.15'  VV  TO  40°  45.72'  N 
'    72°  45.30'  VV  (Moriches  Bay  Inlet) 

40°  37.32'  N  73°  18.40'  VV  TO  40°  38.00'  N 
73°  18.56'  VV  (Fire  Island  Inlet) 

40'  34.40'  N  73°  34.55'  VV  TO  40°  35.08'  N 
'    73°  35.22' VVOones  Inlet) 

New  )ersey 

3^'^  45.90'  N  74°  05.90'  VV  TO  39°  45.15'  N 

,    74°  06.20'  VV  (Barnegat  Inlet) 
39""  30.70'  N  74°  16.70'  VV  TO  39°  26.30'  N 
,  74°  19.75'  VV  (Beach  Haven  to  Brigantine 
i    Inlet) 
38*  56.20'  N  74°  51.70'  VV  TO  38°  56.20'  N 

74°  51.90'  VV  (Cape  May  Inlet) 
39°  16.70'  N  75°  14.60'  VV  TO  39°  11.25'  N 
75°  23.90'  VV  (Delaware  Bay) 

Mht-yland/Virginia 

38°  19.48'  N  75°  05.10'  VV  TO  38°  19.35'  N 

75°  05.25'  VV  (Ocean  City  Inlet) 
37°  52.'  N  75°  24.30'  VV  TO  37°  11.90'  N  75° 

48.30'  VV  (Chincoteague  to  Ship  Shoal 

Inlet) 
37°  11.10'  N  75°  49.30'  VV  TO  37°  10.65'  N 

75°  49.60' VV  (Little  Inlet) 
37^  07.00'  N  75°  53.75'  VV  TO  37°  05.30'  N 

75°  56.'  VV  (Smith  Island  Inlet) 

N0tth  Carolina 

All  marine  and  tidal  waters  landward  of 
the  72  COLREGS  demarcation  line 
(International  Regulations  for  Preventing 
Collisions  at  Sea,  1972),  as  depicted  or  noted 
on  nautical  charts  published  by  NOAA  (Coast 
Charts  1:80,000  scale),  and  as  described  in  33 
CPR  part  80. 

(b)  Closures — (1)  New  Jersey  waters. 
From  April  1  through  April  20,  it  is 
prohibited  to  fish  with,  set,  haul  back. 


possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  any  large  mesh  gillnet 
gear  from  the  waters  off  New  Jersey. 

(2)  Mudhole.  From  February  15 
through  March  15,  it  is  prohibited  to 
fish  with,  set,  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  large  mesh  or  small  mesh 
gillnet  gear  from  the  waters  off  New 
Jersey  known  as  the  Mudhole. 

(3)  Southern  Mid-Atlantic  waters. 
From  February  15  through  March  15,  it 
is  prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  any  large  mesh  gillnet 
gear  from  the  southern  Mid-Atlantic 
waters. 

(c)  Gear  requirements  and 
limitations — (1)  Waters  off  New  Jersey — 
large  mesh  gear  requirements  and 
limitations.  From  January  1  through 
April  30  of  each  year,  no  person  may 
fish  with,  set,  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  large  mesh  gillnet  gear  in 
waters  off  New  Jersey,  unless  the  gear 
complies  with  the  specified  gear 
characteristics.  During  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  or  remain 
in  waters  off  New  Jersey  with  large 
mesh  gillnet  gear  on  board,  unless  the 
gear  complies  with  the  specified  gear 
characteristics  or  unless  the  gear  is 
stowed.  In  order  to  comply  with  these 
specified  gear  characteristics,  the  gear 
must  have  all  the  following 
characteristics: 

(i)  Floatline  length.  The  fioatline  is  no 
longer  than  4,800  ft  (1,463.0  m),  and,  if 
the  gear  is  used  in  the  Mudhole,  the 
fioatline  is  no  longer  than  3,900  ft 
(1,188.7  m). 

(ii)  Twine  size.  The  twine  is  at  least 
0.04  inches  (0.090  cm)  in  diameter. 

(iii)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.44 
m,  or  50  fathoms),  in  lengtlT 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  80. 

(v)  Tie-down  system.  The  giUnet  is 
equipped  with  tie-downs  spaced  not 
more  than  15  ft  (4.6  m)  apart  along  the 
fioatline,  and  each  tie-down  is  not  more 
than  48  inches  (18.90  cm)  in  length  from 
the  point  where  it  connects  to  the 
fioatline  to  the  point  where  it  connects 
to  the  lead  line. 

(vi)  Tagging  requirements.  Beginning 
January  1,  2000,  the  gillnet  is  equipped 
with  one  tag  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(2)  Waters  off  New  Jersey — small  mesh 
gillnet  gear  requirements  and 
limitations.  From  January  1  through 


April  30  of  each  year,  no  person  may 
fish  with,  set,  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  small  mesh  gillnet  gear  in 
waters  off  New  Jersey,  unless  the  gear 
complies  with  the  specified  gear 
characteristics.  During  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  or  remain 
in  waters  off  New  Jersey  with  small 
mesh  gillnet  gear  on  board,  unless  the 
gear  complies  with  the  specified  gear 
characteristics  or  unless  the  gear  is 
stowed.  In  order  to  comply  with  these 
specified  gear  characteristics,  the  gear 
must  have  all  the  following 
chai^cteristics: 

(i)  Fioatline  length.  The  floatline  is 
less-than  3,000  ft  (914.4  m). 

(ii)  Twine  size.  The  twine  is  at  least 
0.031  inches  (0.081  cm)  in  diameter. 

(iij)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.4  m 
or  50  fathoms)  in  length. 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  45. 

(v)  Tie-down  system.  Tie-downs  are 
prohibited. 

(vi)  Tagging  requirements.  Beginning 
January  1,  2000,  the  gillnet  is  equipped 
with  one  tag  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(3)  Southern  Mid-Atlantic  waters — 
large  mesh  gear  requirements  and 
limitations.  From  February  1  through 
April  30  of  each  year,  no  person  may 
fish  with,  set,  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  large  mesh  gillnet  gear  in 
Southern  Mid-Atlantic  waters,  unless 
the  gear  complies  with  the  specified 
gear  characteristics.  During  this  period, 
no  person  who  owns  or  operates  the 
vessel  may  allow  the  vessel  to  enter  or 
remain  in  Southern  Mid-Atlantic  waters 
with  large  mesh  sink  gillnet  gear  on 
board,  unless  the  gear  complies  with  the 
specified  gear  characteristics  or  unless 
the  gear  is  stowed.  In  order  to  comply 
with  these  specified  gear  characteristics, 
the  gear  must  have  all  the  following 
characteristics: 

(i)  Floatline  length.  The  floatline  is  no 
longer  than  3.900  ft  (1,188.7  m). 

(ii)  Tivine  size.  The  twine  is  at  least 
0.04  inches  (0.090  cm)  in  diameter. 

(iii)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.4  m 
or  5(f  fathoms)  in  length. 

(iv^  Num.ber  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  80. 
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(v)  Tie-down  system.  The  gillnet  is 
equipped  with  tie-downs  spaced  not 
more  than  15  ft  (4.6  m)  apart  along  the 
floatline,  and  each  tie-down  is  not  more 
than  48  inches  (18.90  cm)  in  length  from 
the  point  where  it  connects  to  the 
floatline  to  the  point  where  it  connects 
to  the  lead  line. 

(vi)  Tagging  requirements.  Beginning 
January  1,  2000,  the  gillnet  is  equipped 
with  one  tag  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(4)  Southern  Mid-Atlantic  waters — 
small  mesh  gillnet  gear  requirements 
and  limitations.  From  February  1 
through  April  30  of  each  year,  no  person 
may  fish  with,  set.  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  small  mesh  gillnet  gear  in 
waters  off  New  Jersey,  unless  the  gear 
complies  with  the  specified  gear 
characteristics.  During  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  orj-emain 
in  Southern  Mid-Atlantic  waters  with 
small  mesh  gillnet  gear  on  board,  unless 
the  gear  complies  with  the  specified 
gear  characteristics  or  unless  the  gear  is 
stowed.  In  order  to  comply  with  these 
specified  gear  characteristics,  the  gear 
must  have  all  the  following 
characteristics: 

(i)  Floatline  length.  The  fioatline  is  no 
longer  than  2118  ft  (645.6  m). 

(ii)  Twine  size.  The  twine  is  at  least 
0.03  inches  (0.080  cm)  in  diameter. 

(iii)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.4  m 
or  50  fathoms)  in  length. 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  45. 

(v)  Tie-down  system.  Tie-downs  are 
prohibited. 

(vi)  Tagging  requirements.  Beginning 
January  1,  2000,  the  gillnet  is  equipped 
with  one  tag  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(d)  Other  special  measures.  The 
Assistant  Administrator  may  revise  the 
requirements  of  this  section  through 
notification  published  in  the  Federal 
Register  if: 

(1)  After  plan  implementation,  NMFS 
determines  that  pinger  operating 
effectiveness  in  the  commercial  fishery 
is  inadequate  to  reduce  bycatch  to  the 
PBR  level  with  the  current  plan. 

(2)  NMFS  determines  that  the 
boundary  or  timing  of  a  closed  area  is 
inappropriate,  or  that  gear  modifications 
(including  pingers)  are  not  reducing 
bycatch  to  below  the  PBR  level. 

(FR  Doc.  98-31957  Filed  11-25-98;  4:21  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 
[I.D.  111698C] 

Atlantic  Swordfish  Fishery;  Quota 
Adjustment 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  quota 

adjustment. 

summary:  NMFS  adjusts  the  1998  North 
Atlantic  swordfish  fishery  quota  to 
carryover  the  unharvested  portion  of  the 
1997  quota. 

dates:  Effective  December  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish.  Regulations  at  50 
CFR  part  630  are  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conser\'ation  and  Management 
Act  (Magnuson-Stevens  Act)  (codified  at 
16  U.S.C.  1801  et  seq.)  and  the  Atlantic 
Tunas  Convention  Act  (ATCA)  (codified 
at  16  U.S.C.  971  et  seq.).  Regulations 
issued  under  the  authority  of  ATCA 
implement  the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 

NMFS  recently  revised  quota 
adjustment  procedures  for  the  Atlantic 
swordfish  fishery  in  a  final  rule 
published  on  September  29,  1998  (63  FR 
51856).  These  revised  procedures  allow 
for  carryover  of  unharvested  quota  from 
one  fishing  y^r  to  the  next,  provided 
such  carr>'over  is  consistent  with  the 
applicable  recommendation  of  ICCAT. 
Current  ICCAT  recommendations 
provide  for  carryover  from  1997  to  1998 
of  unharvested  swordfish  quota  from  the 
North  Atlantic  stock  but  not  the  South 
Atlantic  stock.  Therefore,  this  quota 
adjustment  pertains  to  the  1998  quota 
for  the  North  Atlantic  swordfish  stock 
only. 

For  both  semiannual  periods  of  the 
1997  fishing  year,  NMFS  closed  the 
longline/harpoon  directed  fishery  for 
North  Atlantic  swordfish  based  on 
projections  of  when  the  quota  for  each 
semiarmual  period  would  be  caught. 
The  closures  were  effective  October  12, 
1997,  for  the  first  semiannual  period 
and  March  31,  1998,  for  the  second. 
When  NMFS  tallied  actual  catches  for 
both  periods.  NMFS  determined  that  the 


entire  1997  longline/harpoon  quota  of 
2121.2  metric  tons  dressed  weight  was 
not  harvested,  leaving  224.6  metric  tons 
available  for  carryover.  Additionally, 
the  entire  1997  directed  fishery  quota  of 
42.8  mt  allocated  to  driftnet  gear 
remained  unharvested  due  to  a  year 
long  emergency  closure  of  that  Fishery 
issued  under  authority  of  the 
Magnuson-Stevens  Act  (62  FR  30775, 
June  5,  1997)  and  the  Endangered 
Species  Act  (62  FR  63467.  December  1. 
1997).  Finally,  out  of  the  1997 
incidental  catch  quota  of  300  mt,  a  total 
of  232.1  mt  of  swordfish  were  taken 
incidentally  in  fisheries  targeting  other 
species  (e.g.,  yellowfin  tuna,  bigeye 
tuna,  squid)  including  longline  landings 
after  the  directed  fishery  closures.  This 
leaves  335.3  mt  (224.6  +  42.8  +  67.9) 
available  for  carryover  to  the  1998 
fishing  year. 

Regulations  on  adjustment  procedures 
require  that  any  underharvest  from  the 
prior  fishing  year  be  apportioned 
equally  between  the  two  semiannual 
fishing  periods  and  be  allocated  so  that 
the  new  directed  fishery  gear  quotas 
represent  the  same  proportion  of  the 
adjusted  quota  as  they  did  before  the 
quota  adjustment.  Given  that  the  first 
1998  semiannual  period  will  end  on 
November  30,  1998.  that  the  driftnet 
fishery  remains  closed  for  the  remainder 
of  the  1998  fishing  year,  and  that  NMFS 
has  published  a  proposed  rule  to 
prohibit  further  use  of  driftnet  gear  in 
the  North  Atlantic  swordfish  fishery  (63 
FR  55998.  October  20,  1998),  NMFS  has 
decided  to  allocate  the  entire  amount  of 
the  1997  underharvest  (335.3  mt)  to  the 
1998  second  semiannual  directed 
fishery  for  longline  and  harpoon  gear. 

In  addition  to  the  1997  carryover 
adjustment.  NMFS  also  makes  inseason 
adjustments  to  the  1998  North  Atlantic 
swordfish  allocations.  According  to  the' 
regulations,  if  NMFS  determines  it  is 
necessary  to  close  a  directed  fishery', 
any  estimated  underharvtest  of  that 
directed  fishery  quota  will  be  used  to 
adjust  the  annual  incidental  catch 
quota.  In  1998,  a  closure  based  on  catch 
projections  (63  FR  41205,  August  3, 
1998)  resulted  in  an  underharvest  of  the 
1998  North  Atlantic  swordfish  driftnet 
quota  (14.6  mt  remaining).  NMFS  did 
not  reopen  this  fishery  due  to  protected 
species  bycatch  concerns.  Therefore, 
NMFS  allocates  the  unharvested  14.6  mt 
of  the  1998  driftnet  quota  to  the  1998 
North  Atlantic  swordfish  incidental 
catch  category. 

The  quotas  for  the  1998  North 
Atlantic  swordfish  fishery  were 
previously  established  (62  FR  55357. 
October  24.  1997)  to  provide  1028.5  mt 
for  each  semiannual  period  in  the 
directed  (longline/harpoon)  fishery,  41.6 
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mt  for  the  driftnet  fishery,  and  300  mt 
reserved  for  incidental  catch.  Given  the 
regulatory  requirements  on  carryover 
and  inseason  reallocation,  NMFS 
adjusts  the  1998  second  semiannual 
directed  North  Atlantic  swordfish  quota 
to  1363.8  mt  (1028.5  +  335.3)  and 


adjusts  the  1998  incidental  catch  quota 
to  314.6  mt  (300.0  +  14.6). 

Classification 

This  action  is  taken  under  50  CFR 
630.24(e)  and  (f)  and  is  exempt  from 
review  under  E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  971  etseq. 

Dated:  November  25,  1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32017  Filed  11-27-98;  1:13  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSI 
RIN  3150— AG06 

Requirements  for  Those  Who  Possess 
Certain  Industrial  Devices  Containing 
Byproduct  Material  To  Provide 
Requested  Information 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  amending 
its  regulations  to  add  an  explicit 
requirement  that  general  licensees  who 
possess  certain  measuring,  gauging,  or 
controlling  devices  that  contain 
byproduct  material  provide  the  NRC 
with  information  concerning  these 
devices.  The  NRC  intends  to  use  this 
provision  to  request  information 
concerning  devices  that  present  a 
comparatively  higher  risk  of  exposure  to 
the  public  or  property  damage.  The 
proposed  rule  is  intended  to  help  ensure 
that  devices  containing  byproduct 
material  are  maintained  and  transferred 
properly  and  are  not  inadvertently 
discarded. 

DATES:  Submit  comments  by  February 
16, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  by  mail  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 


supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAG®nrc.Rov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  regulatory  analysis, 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC.  These 
same  documents  also  may  be  viewed 
and  downloaded  electronically  via  the 
interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6264,  or  e-mail  at 
CRM@nrc.gov;  or  Jayne  McCausland, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6219,  or  e- 
mail  at  JMM2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  12, 1959  (24  FR  1089), 
the  Atomic  Energy  Commission  (AEC) 
amended  its  regulations  to  provide  a 
general  license  for  the  use  of  byproduct 
material  contained  in  certain  measuring, 
gauging,  or  controlling  devices  (10  CFR 
30.21(c)).  Under  current  regulations  (10 
CFR  31.5),  certain  persons  may  receive 
and  use  a  device  containing  byproduct 
material  under  this  general  license  if  the 
device  has  been  manufactured  and 
distributed  according  to  the 
specifications  contained  in  a  specific 
license  issued  by  the  NRC  or  by  an 
Agreement  State.  A  specific  license 
authorizing  distribution  of  generally 
licensed  devices  is  issued  if  a  regulatory 
authority  determines  that  the  safety 
features  of  the  device  and  the 
instructions  for  safe  operation  of  that 
device  are  adequate  and  meet  regulatory 
requirements.  The  general  licensee  must 
comply  with  requirements  for  labeling, 
instructions  for  use,  and  proper  storage 
or  disposition  of  the  device.  For  some 
devices,  the  general  licensee  must  also 
comply  with  leak  testing  requirements. 
The  general  licensee  is  also  subject  to 
the  terms  and  conditions  in  10  CFR  31.2 
concerning  general  license 
requirements,  transfer  of  byproduct 
material,  reporting  and  recordkeeping, 
and  inspection.  The  general  licensee 


must  comply  with  the  safety 
instructions  contained  in  or  referenced 
on  the  label  of  the  device  and  must  have 
the  testing  or  servicing  of  the  device 
performed  by  an  individual  who  is 
authorized  to  manufacture,  install,  or 
service  these  devices. 

A  generally  licensed  device  usually 
consists  of  radioactive  material, 
contained  in  a  sealed  source,  within  a 
shielded  device.  The  device  is  designed 
with  inherent  radiation  safety  features 
so  that  it  can  be  used  by  persons  with 
no  radiation  training  or  experience. 
Thus,  the  general  license  is  meant  to 
simplify  the  licensing  process  so  that  a 
case-by-case  determination  of  the 
adequacy  of  the  radiation  training  or 
experience  of  each  user  is  not  necessary. 

There  are  about  45,000  general 
licensees  under  10  CFR  31.5  who 
possess  about  600,000  devices  that 
contain  byproduct  material.  In  the  past, 
the  NRC  has  not  contacted  general 
licensees  oft  a  regular  basis  because  of 
the  relatively  small  radiation  exposure 
risk  posed  by  these  devices  and  the  very 
large  number  of  general  licensees. 

However,  there  have  been  a  number  of 
occurrences  where  generally  licensed 
devices  containing  radioactive  material 
have  not  been  properly  handled  or 
properly  disposed  of.  In  some  cases,  this 
has  resulted  in  radiation  exposure  to  the 
pubhc  and  contamination  of  property. 
For  example,  when  a  source  is 
accidentally  melted  in  a  steel  mill, 
considerable  contamination  of  the  mill, 
the  steel  product,  and  the  wastes  from 
the  process,  the  slag  and  the  baghouse 
dust,  can  result. 

Because  of  these  incidents,  the  NRC 
conducted  a  3-year  sampling  (1984 
through  1986)  of  general  licensees  to 
assess  the  effectiveness  of  the  general 
license  program  and  to  determine 
whether  there  was  an  accounting 
problem  with  generally  licensed  device 
users  and,  if  so,  what  action  could  be 
taken.  The  sampling  revealed  several 
areas  of  concern  regarding  the  use  of 
radioactive  material  under  the  general 
license  provisions  of  10  CFR  31.5.  The 
NRC  concluded  that — (1)  Many  general 
licensees  are  not  aware  of  the 
appropriate  regulations,  and  (2) 
Generally  licensed  devices  are 
inadequately  handled  and  accounted 
for. 

Approximately  15  percent  of  all 
general  licensees  sampled  could  not 
account  for  all  of  their  generally 
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licensed  devices.  The  NRC  concluded 
that  these  problems  could  be  remedied 
by  more  frequent  and  timely  contact 
between  the  general  licensee  and  the 
NRC. 

On  December  27,  1991  (56  FR  67011). 
the  NRC  published  a  notice  of  proposed 
rulemaking  concerning  the 
accountability  of  generally  licensed 
devices.  The  proposed  rule  contained  a 
number  of  provisions,  including  a 
requirement  for  general  licensees  under 
10  CFR  31.5  to  provide  information  to 
the  NRC  upon  request,  through  which  a 
device  registry  could  be  developed.  The 
proposed  rule  also  included 
requirements  in  10  CFR  32.51a  and 
32.52  for  the  specific  licensees  who 
manufacture  or  initially  transfer 
generally  licensed  devices.  Although  the 
public  comments  received  were 
reviewed  and  a  final  rule  developed,  a 
final  rule  was  not  issued  because  the 
resources  to  implement  the  proposed 
rule  properly  were  not  available. 

The  NRC  has  continued  to  consider 
the  issues  related  to  the  loss  of  control 
of  generally  licensed,  as  well  as 
specifically  licensed,  sources  of 
radioactivity.  In  July  1995,  the  NRC, 
with  assistance  from  the  Organization  of 
Agreement  States,  formed  a  working 
group  to  evaluate  these  issues.  The 
working  group  consisted  of  both  NRC 
and  Agreement  State  personnel  and 
encouraged  the  involvement  of  all 
persons  having  a  stake  in  the  process 
and  its  fmal  recommendations.  All 
working  group  meetings  were  open  to 
the  public.  A  final  report  was  completed 
in  July  1996  and  published  in  October 
1996  as  NlJREG-1551,  "Final  Report  of 
the  NRC-Agreement  State  Working 
Group  to  Evaluate  Control  and 
Accountability  of  Licensed  Devices." 

In  considering  these 
recommendations,  the  NRC  has  decided, 
among  other  things,  to  initiate  an  annual 
registration  program  of  devices 
generally  licensed  under  10  CFR  31.5 
that  would  be  similar  to  the  program 
originally  proposed  in  the  December  27, 
1991,  proposed  rule.  However,  the  NRC 
has  decided  to  do  so  only  for  those 
devices  that  present  a  higher  risk 
(compared  to  other  generally  licensed 
devices)  of  potential  exposure  to  the 
public  and  property  loss  if  control  of  the 
device  is  lost.  Initially,  the  NRC  will  use 
the  criteria  developed  by  the  working 
group  to  determine  which  devices 
should  be  registered. 

This  proposed  rule  presents  the 
proposed  addition  of  an  explicit 
requirement  to  provide  information  in 
response  to  requests  made  by  the  NRC 
for  a  second  round  of  comment.  While 
the  proposed  rule  would  apply  to  all  10 
CFR  31.5  general  licensees,  the  NRC 


plans  to  contact  only  those  general 
licensees  identified  by  the  working 
group  for  the  purpose  of  the  registration 
program. 

The  NRC  is  withdrawing  the 
December  27, 1991,  proposed  rule.  The 
NRC  plans  to  review  the  other 
provisions  contained  in  the  December 
27,  1991,  proposed  rule  and  the 
recommendations  of  the  working  group 
and  develop  additional  requirements  in 
a  separate  rulemaking. 

Discussion 

The  Atomic  Energy  Act  of  1954 
(AEA),  as  amended,  authorizes  the  NRC 
to  request  appropriate  information  from 
its  licensees  concerning  hcensed 
activities.  However,  the  Commission  has 
not  included  such  an  explicit  provision 
in  the  regulations  governing  10  CFR 
31.5  general  licensees.  Although  10  CFR 
2.204,  30.34(e),  and  30.61(a)  require 
information  from  licensees  by  order  or 
demand,  these  provisions  are  not 
considered  appropriate  for  the  initiation 
of  a  routine  registration  program.  In  a 
previous  rulemaking,  the  Commission 
(then  AEC)  had  proposed  the  inclusion 
of  a  registration  requirement  for 
generally  licensed  devices  before  receipt 
of  devices  (February  5,  1974;  39  FR 
4583).  In  response  to  comment  on  that 
proposal,  the  Commission  decided  not 
to  institute  a  registration  requirement  as 
part  of  the  final  rulemaking  on  that 
action  (December  16, 1974;  39  FR 
43531).  Given  this  history,  establishing 
a  device  registration  program  without  a 
rulemaking  process  is  also  considered 
inappropriate. 

This  proposed  rule  would  add  an 
explicit  requirement  to  10  CFR  31.5  that 
would  require  general  licensees  to 
respond  to  written  requests  from  the 
NRC  for  information  concerning 
products  that  they  have  received  for  use 
under  a  general  license  in  a  timely  way. 

The  proposed  rule  would  require  a 
response  to  requests  within  30  days  or 
such  other  time  as  specified  in  the 
request.  For  routine  requests  for 
information,  30  days  should  be  adequate 
in  most  instances,  and  an  extension  can 
be  obtained  for  good  cause.  If  more 
complicated  requests  are  made  or 
circumstances  recognized  that  may 
require  a  longer  time,  the  Commission 
may  provide  a  longer  response  time.  In 
the  unusual  circumstance  of  a 
significant  safety  concern,  the 
Commission  could  demand  information 
in  a  shorter  time.  The  NRC  is 
specifically  soUciUng  comments  on  this 
time  period.  Also,  a  phone  number  will 
be  provided  in  the  request  for 
information  in  case  additional  guidance 
is  necessary. 


The  NRC  intends  to  use  this  provision 
primarily  to  institute  an  annual 
registration  program  for  devices  using 
certain  quantities  of  specific 
radionuclides.  The  registration  program 
is  primarily  intended  to  ensure  that 
general  licensees  are  aware  of  and 
understand  the  requirements  for  the 
possession  of  devices  containing 
byproduct  material.  The  registration 
process  would  allow  NRC  to  account  for 
devices  that  have  been  distributed  for 
use  under  the  general  license.  The  NRC 
believes  that  if  general  licensees  are 
aware  of  their  responsibilities  they 
would  comply  with  the  requirements  for 
proper  handling  and  disposal  of 
generally  licensed  devices.  This  would 
help  reduce  the  potential  for  incidents 
that  could  result  in  unnecessary 
radiation  exposure  to  the  public  as  well 
as  contamination  of  property. 

The  general  licensees  covered  by  the 
registration  program  would  be  asked  to 
account  for  the  devices  in  their 
possession  and  to  verify,  as  well  as 
certify,  information  concerning: 

1.  The  identification  of  devices,  such 
as  the  manufacturer,  model  and  serial 
numbers; 

2.  The  persons  responsible  for 
compliance  with  the  regulations; 

3.  The  disposition  of  the  devices;  and 

4.  The  location  of  the  devices. 
While  the  proposed  rule  would  apply 

to  all  10  CFR  31.5  general  licensees 
(about  45,000),  the  NRC  would  only 
contact,  for  purposes  of  registration, 
approximately  6000  general  licensees, 
possessing  about  24,000  devices.  This 
estimate  is  based  on  the  criteria 
recommended  by  the  working  group  for 
determining  which  sources  should  have 
increased  oversight.  Requests  for 
information  would  be  sent  to  general 
licensees  who  are  expected,  based  on 
current  NRC  records,  to  possess  devices 
containing  at  least  370  MBq  (10  mCi)  of 
cesium-137,  3.7  MBq  (0.1  mCi)  of 
strontium-90,  37  MBq  (1  mCi)  of  cobalt- 
60,  or  37  MBq  (1  mCi)  of  any 
transuranic  (at  this  time,  the  only 
generally  licensed  devices  meeting  this 
criterion  contain  americium-241).  The 
majority  of  the  devices  meeting  these 
criteria  are  used  in  commercial  and 
industrial  applications  measuring 
thickness,  density,  or  chemical 
composition  in  petrochemical  and  steel 
manufacturing  industries.  The  requests  • 
will  include  the  information  contained 
in  NRC  records  concerning  the 
possession  of  these  devices.  The 
licensees  will  be  asked  to  verify,  correct, 
and  add  to  that  information.  The  NRC 
records  are  based  on  information 
provided  to  NRC  by  distributors  under 
10  CFR  32.52(a)  and  from  general 
licensees  as  required  by  10  CFR 
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31.5(c)(8)  or  (9).  If  a  general  licensee  no 
longer  possesses  devices  meeting  the 
criteria,  it  would  be  expected  to  provide 
information  about  the  disposition  of  the 
devices  previously  possessed.  Errors  in 
current  NRC  records  concerning  these 
general  licensees  could  be  the  result  of: 

(1)  errors  made  in  the  quarterly  reports 
of  manufacturers  or  initial  distributors, 

(2)  general  licensees  not  reporting 
transfers,  or  (3)  errors  made  by  NRC  or 
its  contractors  in  recording  transfer 
information. 

In  addition  to  the  6000  general 
licensees  identified  for  registration,  the 
NRC  may  occasionally  request 
information  from  other  general  licensees 
on  a  case-by-case  basis  as  necessary  or 
appropriate.  For  example,  this  might 
involve  investigating  the  extent  that 
other  users  have  experienced  a  problem 
that  has  been  identified  with  the  design 
of  a  particular  device  model.  However, 
significant  modifications  to  the 
registration  program  to  include  a  larger 
class  of  licensees  would  be  done 
through  rulemaking. 

Although  the  proposed  amendment 
would  impose  some  additional  costs  on 
licensees^  the  NRC  has  estimated  these 
costs  to  be  minimal.  This  cost  is  the 
estimated  administrative  cost  expended 
by  general  licensees  to  verify  the 
information  requested  by  the  NRC 
regarding  licensed  devices.  The  NRC 
believes  that  the  proposed  rule's 
intended  effect  of  increased  compliance 
by  general  licensees  with  regulatory 
requirements  and  resulting  NRC  and 
public  confidence  in  the  general  license 
program  potentially  afforded  by  these 
new  requirements  outweigh  this 
nominal  administrative  cost. 

The  NRC  is  currently  considering 
additional  rulemaking  concerning  the 
control  and  accountability  of  devices 
generally  licensed  under  10  CFR  31.5. 
The  recommendations  made  in  NUREG- 
1551  will  be  considered  at  that  time. 
That  anticipated  rule  would  address 
fees  for  registration,  additional  labeling 
requirements  for  10  CFR  32.51 
licensees,  and  compatibility  of 
Agreement  State  regulations  in  this  area. 
Public  comments  on  this  current 
proposed  rule  should  only  address  the 
requirements  proposed  in  this  action. 
Comments  concerning  possible  future 
rulemaking  and  the  possible  imposition 
of  fees  will  not  be  addressed  in  any  rule 
resulting  from  this  proposed  action. 

Public  Comments  on  the  Original 
Proposed  Rule 

The  NRC  reviewed  the  comments 
received  on  the  December  27,  1991, 
proposed  rule.  There  were  26  comment 
letters  received  from  a  variety  of  sources 
including  private  and  publicly  held 


corporations,  private  citizens,  citizens 
groups,  the  Anned  Forces,  and  State 
governments.  These  comments  have 
been  considered  to  the  extent  applicable 
to  this  more  limited  proposed  rule  and 
will  be  considered  in  the  development 
of  a  subsequent  rulemaking  concerning 
the  accountability  of  devices  generally 
licensed  under  10  CFR  31.5.  A  detailed 
analysis  of  the  comments  received  on 
the  December  27.  1991.  proposed  rule 
will  not  be  presented  in  either  action  as 
many  of  the  specific  comments  pertain 
to  specific  provisions  that  have  been 
withdrawn,  much  time  has  passed  since 
these  comments  were  made,  and 
additional  opportunity  for  comment  is 
being  provided. 

Comments  received  on  the  December 
27.  1991.  proposed  rule  demonstrated 
that  there  was  considerable  opposition 
to  the  rule  as  proposed,  some  of  it 
specifically  concerning  a  registration 
requirement.  Most  of  this  opposition 
was  related  to  the  breadth  of  the 
proposal  which  would  have  made  the 
registration  program  applicable  to  all  of 
the  10  CFR  31.5  general  licensees, 
accounting  for  as  many  as  600,000 
devices.  Some  respondents  questioned 
whether  this  was  justified  or  cost 
effective.  Some  thought  the  impacts 
were  underestimated,  particularly  for 
general  licensees  possessing  many 
devices,  and  that  the  provision  would 
have  serious  impacts  on  certain 
industries.  Registration  was  specifically 
opposed  for  devices  used  by  the  airline 
industry,  self-luminous  signs,  static 
eliminators,  and  some  other  devices 
which  present  relatively  low  risks. 

The  NRC  found  the  working  group 
process  valuable  in  identifying  criteria 
for  categorizing  devices  that  are  more 
likely  to  present  a  significant  risk  by 
exposure  of  the  public  or  through 
contamination  of  property.  Therefore, 
the  registration  of  devices  under  this 
proposed  rulemaking  would  be  limited 
to  those  devices  meeting  the  criteria 
recommended  by  the  working  group. 
For  the  most  part,  general  licensees 
using  devices  meeting  these  criteria 
have  a  limited  number  of  devices  that 
would  require  registration.  The  NRC  is 
exploring  approaches  to  minimize  the 
administrative  effort  for  both  general 
licensees  and  the  NRC  in  implementing 
this  requirement. 

This  proposal  includes  a  provision  to 
request  an  extension  to  the  time  interval 
to  provide  a  complete  response  to 
requests  for  information,  if  the  general 
licensee  is  having  difficulty  in  meeting 
the  time  limit.  This  provision  was 
included  in  response  to  comments  on 
the  December  27,  1991,  proposed  rule. 
Although  this  difficulty  is  much  less 
likely  to  arise  within  the  limited 


population  of  general  licensees  covered 
by  the  current  proposal,  the 
Commission  believes  that  the  additional 
flexibility  is  desirable. 

Interim  Enforcement  Policy 

As  had  been  planned  at  the  time-pf 
the  1991  proposed  rule,  the  Commission 
intends  to  establish  an  interim 
enforcement  policy  for  violations  of  10 
CFR  31.5  that  licensees  discover  and 
report  during  the  initial  cycle  of  the 
registration  program.  This  policy  will 
supplement  the  normal  NRC 
Enforcement  Policy  in  NUREG-1600, 
Rev.  1.  It  will  be  issued  in  the  near 
future  and  will  remain  in  effect  through 
one  complete  cycle  of  the  registration 
program. 

Under  the  current  NRC  Enforcement 
Policy,  significant  violations,  such  as 
those  involving  lost  sources,  may  result 
in  escalated  enforcement  action 
including  civil  penalties.  The  interim 
policy  would  provide  that  enforcement 
action  normally  would  not  be  taken  for 
violations  identified  by  a  licensee  and 
reported  to  the  NRC  if  appropriate 
corrective  action  is  taken.  For  the  period 
that  the  interim  policy  is  in  effect,  it 
would  also  apply  to  general  licensees 
not  subject  to  the  registration 
requirement  if  they  identify  and  report 
violations  and  take  appropriate 
corrective  action.  This  change  from  the 
current  NRC  Enforcement  Policy  is 
intended  to  remove  any  disincentive  to 
identify  deficiencies  that  might  be 
caused  by  a  concern  over  potential 
enforcement  action.  This  action  would 
encourage  general  licensees  to  search 
their  facilities  to  ensure  sources  are 
located,  to  determine  if  applicable 
requirements  have  been  met,  and  to 
develop  appropriate  corrective  action 
when  deficiencies  are  found.  A  Notice 
of  Violation  (NOV)  without  a  civil 
penalty  still  may  be  issued  if  the  NRC 
staff  believes  that  taking  this  action  is 
justified  by  the  safety  significance  of  the 
violation  or  the  need  to  record  and 
document  the  general  licensee's 
corrective  action  in  the  formal  manner 
required  in  a  response  to  an  NOV. 

In  addition,  escalated  enforcement 
action  still  will  be  considered  for 
violations  involving  failure  to  provide 
the  information  requested,  failure  to 
take  appropriate  corrective  action,  or  for 
willful  violations  including  the 
submittal  of  false  information.  Sanctions 
in  those  situations  may  include 
significant  civil  penalties  as  well  as 
orders  to  limit  or  revoke  the  authority  to 
possess  radioactive  sources  under  a 
general  license. 

The  Commission  also  intends  to 
increase  the  civil  penalty  amounts 
specified  in  its  current  Enforcement 
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Policy  in  NlJREG-1600,  Rev.  1,  for 
violations  involving  lost  or  improperly 
disposed  sources  or  devices.  This  is  to 
ensure  that  such  civil  penalties  are 
significantly  higher  than  the  costs 
avoided  by  the  failure  to  properly 
dispose  of  the  source  or  device. 

Agreement  State  Compatibility 

Under  the  "PoUcy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997  (62  FR 
46517),  this  proposed  rule  is  classified 
as  Compatibility  Category  D.  Category  D 
means  the  provisions  are  not  required 
for  purposes  of  compatibility;  however, 
if  adopted  by  the  State,  the  provisions 
should  not  create  any  conflicts, 
duplications,  or  gaps  in  the  regulation  of 
AEA  material.  Ultimately  an  enhanced 
oversight  program  is  expected  to 
include  provisions  that  will  require  a 
higher  degree  of  compatibility.  This  will 
be  considered  in  a  subsequent 
rulemaking  to  add  more  explicit 
requirements  for  the  registration 
program  and  additional  provisions 
concerning  accoimtability  of  generally 
licensed  devices. 

Enviromnental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  the  categorical  exclusion 
10  CFR  51.22(c)(3)(iii).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements. 

The  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  20  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the 
information  collections  contained  in  the 
proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 


NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  cem  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  F33),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Internet 
electronic  mail  at  BJSl@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202  (3150-0016),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  to  0MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  (insert  date  30 
days  after  publication  in  the  Federal 
Register).  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  0MB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

The  NRC  has  prepared  a  draft 
regulatory  analysis  for  this  proposed 
regulation.  The  analysis  examines  the 
cost  and  benefits  of  the  alternatives 
considered  by  the  NRC.  The  comments 
received  on  the  earlier  draft  regulatory 
analysis  have  been  considered  to  the 
extent  that  they  apply  to  this  more 
limited  action.  The  regulatory  analysis 
is  available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  analysis  may  be 
obtained  by  calling  Jayne  McCausland, 
U.S.  Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Washington,  DC,  20555- 
0001;  telephone  (301)  415-6219;  or  e- 
mail  at  jMM2@nrc.gov. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  proposed 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  require 


general  licensees  who  have  received 
specific  devices  to  respond  to  requests 
for  information  from  NRC.  The 
proposed  rule  would  apply  to  the 
approximately  45,000  persons  using 
products  under  an  NRC  general  license, 
many  of  whom  may  be  classified  as 
small  entities.  However,  the  NRC 
intends  to  request  registration 
information  from  only  approximately 
6000  of  these  general  licensees  about  the 
identification  of  the  devices, 
accountability  for  the  devices,  the 
persons  responsible  for  compliance  with 
the  regulations,  and  the  disposition  of 
the  devices.  The  NRC  believes  that  the 
economic  impact  of  the  proposed 
requirements  on  any  general  licensee 
would  be  a  negligible  increase  in 
administrative  burden.  The  proposed 
rule  is  intended  to  ensure  that  general 
licerfsees  understand  and  comply  with 
regulatory  responsibilities  regarding  the 
generally  licensed  radioactive  devices  in 
their  possession. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  a  backfit  analysis  is  not 
required  because  these  amendments 
would  not  involve  any  provisions  that 
would  impose  backfits  as  defined  in  10 
CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  31 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  31. 

PART  31— GENERAL  DOMESTIC 
LICENSES  FOR  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161. 183,  68  Stat.  935. 
948,  954,  as  amended  (42  U.S.C.  2111,  2201, 
2233);  sees.  201,  as  amended,  202,  88  Stat. 
1242,  as  amended,  1244  (42  U.S.C.  5841, 
5842). 

Section  31.6  also  issued  under  sec.  274.  73 
Stat.  688  (42  U.S.C.  2021). 

2.  Section  31.5  is  amended  by  adding 
paragraph  (c)(ll)  to  read  as  follows: 
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10  CFR  31.5    Certain  measuring,  gauging, 
or  controlling  devices.^ 

***** 

(c)*  *   * 

(11)  Shall  respond  to  written  requests 
from  the  Nuclear  Regulatory 
Commission  to  provide  information 
relating  to  the  general  license  within  30 
calendar  days  of  the  date  of  the  request, 
or  other  time  specified  in  the  request.  If 
the  general  licensee  cannot  provide  the 
requested  information  within  the 
allotted  time,  it  shall,  within  that  same 
time  period,  request  a  longer  period  to 
supply  the  information  by  submitting  a 
letter  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  and 
provide  written  justification  as  to  why 
it  cannot  comply. 
***** 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November,  1998. 

For  thr  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Acting  Executive  Director  for  Operations. 
|FR  Doc.  98-32113  Filed  12-1-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 
RIN3150-AC42 

Comprehensive  Quality  Assurance  In 
Medical  Use  and  a  Standard  of  Care 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  requested  public 
comments  on  questions  related  to 
comprehensive  quality  assurance  and  a 
standard  of  care  in  medical  uses  of 
byproduct  material.  The  Commission 
has  decided  to  withdraw  this  ANPRM 
because  of  the  effective  implementation 
of  the  "Quality  Management  Program 
and  Misadministrations"  rule  and  the 
NRC's  current  efforts  in  revising  the 
existing  regulation  for  medical  uses  of 
byproduct  material  into  a  more  risk- 
informed  and  performance-based 
regulation. 


2  Persons  possessing  byproduct  material  in 
devices  under  a  general  license  in  10  CFR  31.5 
before  January  15,  1975.  may  continue  to  possess, 
use.  or  transfer  that  material  in  accordance  with  the 
labeling  requirements  of  10  CFR  31.5  in  effect  on 
January  14. 1975. 


ADDRESSES:  The  Commission  paper,  the 
staff  requirement  memoranda  (SRM), 
and  associated  documents  are  available 
for  public  inspection,  and  copying  for  a 
fee,  at  the  NRC  Public  Document  Room 
located  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC  20012-7082, 
telephone:  (202)  512-2249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  M.  McCausland,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6219,  e-mail  jmm2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

On  October  2,  1987,  the  Commission 
published  two  notices  in  the  Federal 
Register  regarding  medical  use  of 
byproduct  material.  The  first  notice  was 
the  proposed  rulemaking  entitled  "Basic 
Quality  Assurance  in  Radiation 
Therapy"  (52  PR  36942),  that  proposed 
a  requirement  for  medical  use  licensees 
to  implement  some  specific  basic 
quality  assurance  practices  to  reduce  the 
number  of  therapy  misadministrations 
involving  byproduct  material.  The 
second  notice  was  an  ANPRM  entitled 
"Comprehensive  Quality  Assurance  in 
Medical  Use  and  a  Standard  of  Care" 
(52  PR  36949),  that  requested  public 
comments  on  the  extent  to  which  a 
comprehensive  quality  assurance 
program  requirement  was  needed.  The 
NRC  believed  that  this  two-pronged 
approach  to  the  misadministrations 
problem  would  provide  the  best  balance 
between  assuring  public  health  and 
safety  and  avoiding  inadvertent 
interference  in  the  delivery  of  quality 
medical  care. 

On  July  25,  1991  (56  PR  34104),  the 
NRC  published  a  final  rule  entitled 
"Quality  Management  Program  and 
Misadministrations"  (the  QM  Rule) 
which  was  based  on  the  above- 
mentioned  1987  proposed  rule.  During 
the  implementation  of  the  final  rule,  the 
NRC  decided  to  assess  the  effectiveness 
of  the  rule  and,  based  on  the  results  of 
the  assessment,  to  determine  the  need 
for  a  rulemaking  on  comprehensive 
quality  management. 

Subsequently,  a  Commission  SRM  on 
SECY-97-115  dated  June  30,  1997, 
approved  subsuming  several  Part  35 
rulemakings  into  one  major  revision  to 
10  CFR  Part  35  rulemaking  activity.  The 
proposed  rulemaking  entitled  "Medical 
Use  of  Byproduct  Material,"  was 
published  in  the  Federal  Register  (RIN 
3150-AF74  )  (August  13,  1998;  63  PR 
43516).  The  NRC  is  in  the  process  of 
developing  the  final  rule  governing 
medical  use  of  byproduct  material  into 
a  more  risk-informed  and  performance- 
based  regulation.  This  overall  revision 
includes  a  consideration  as  to  whether 


or  not  the  regulation  on  the  quality 
management  program  should  be  revised 
to  become  more  risk-informed  and 
performance-based.  For  this  reason,  the 
Commission  is  withdrawing  the 
ANPRM. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle, 

Secretary  of  the  Commission. 

(FR  Doc.  98-32108  Filed  12-1-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  3150-AF04 

Steam  Generator  Tube  Integrity  for 
Operating  Nuclear  Power  Plants 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  was  published  to  request 
public  comment  on  the  Commission's 
regulations  pertaining  to  steam 
generator  (SG)  tube  integrity.  The 
proposed  rule  would  have  implemented 
a  more  flexible  regulatory  framework  for 
steam  generator  surveillance  and 
maintenance  activities  that  would 
maintain  adequate  assurance  of  tube 
integrity  while  allowing  a  degradation- 
specific  management  approach.  Because 
the  NRC  has  concluded  that  the 
regulatory  objectives  set  forth  for  this 
effort  can  be  achieved  by  equally 
effective  regulatory  alternatives,  the 
ANPR  is  being  withdrawn. 
ADDRESSES:  The  Commission  paper,  the 
staff  requirement  memoranda  (SRM), 
and  associated  documents  are  available 
for  public  inspection,  and  copying  for  a 
fee,  at  the  NRC  Public  Document  Room 
located  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC  20012-7082, 
telephone:  (202)  512-2249. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Reed,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-1462,  e-mail 
tar@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

On  September  19,  1994  (59  FR  47817), 
the  Commission  published  an  ANPRM 
that  requested  comments,  advice,  and 
recommendations  from  interested 
parties  on  the  proposed  steam  generator 
rule.  In  response  to  the  ANPRM,  two 
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public  comments  were  received.  The 
primary  comment  was  a  coordinated 
industry  response  submitted  by  the 
Nuclear  Energy  Institute  (NEI).  The 
remaining  comment,  submitted  by 
Virginia  Power,  endorsed  the  NEI 
comment.  Subsequently,  the  NRC  staff 
developed  a  draft  rule  and  draft 
regulatory  guide  intended  to  implement 
a  performance-based  regulatory 
structure  that  provides  for  the 
development  and  implementation  of 
appropriate  measures  to  ensure  the 
consistency  and  quality  of  inspection 
methods,  repair  criteria,  and  tube 
condition  assessment,  while  giving 
appropriate  consideration  to  risk.  As 
part  of  the  rulemaking  process,  the  NRC 
staff  estimated  the  risk  associated  with 
SG  tube  degradation  and  used  the 
results  to  provide  the  insights  required 
for  performing  a  regulatory  analysis  of 
the  proposed  rulemaking  approach. 

In  COMSECY-97-013,  dated  May  23, 
1997,  the  NRC  staff  provided  a  risk 
assessment  summary  and  major 
conclusions  from  a  regulatory  analysis. 
Based  on  these  results,  the  NRC  staff 
reassessed  whether  a  rulemaking  is  the 
appropriate  regulatory  vehicle  for 
addressing  the  problems  associated  with 
SG  tube  integrity.  It  should  be 
recognized  that  the  NRC  staff  found  that 
the  current  regulations  governing  SG 
tube  integrity  provide  an  adequate  basis 
to  ensure  public  health  and  safety  due 
to  SG  operation.  However,  the  NRC  staff 
concluded  that  further  guidance  is 
needed  for  the  industry  to  continue  to 
effectively  meet  these  regulations.  Issues 
involving  a  plant's  technical 
specifications  (TS)  are  amenable  to  a 
generic  letter  approach.  Given  these 
considerations,  the  NRC  staff  informed 
the  Commission  that  it  planned  to 
pursue  the  following  approach  in  lieu  of 
a  new  steam  generator  rulemaking:  (1) 
Complete  development  of  a  SG  tube 
integrity  regulator)'  guide  which 
describes  an  acceptable  performance- 
based  program  for  ensuring  adequate 
tube  inspection,  monitoring,  and 
assessment;  (2)  request  licensees, 
through  a  generic  letter,  to  propose 
performance-based  technical 
specification  changes  to  address  the 
issues  regarding  inspection,  monitoring, 
and  assessment  of  SG  tube  condition  to 
ensure  that  SG  tube  integrity  is 
maintained  consistent  with  the  plant 
licensing  basis;  (3)  provide  licensees 
with  an  option  to  change  current  SG 
tube  repair  criteria  and  implement  a 
degradation-specific  management 
approach,  if  it  can  be  demonstrated  that 
risk  will  be  maintained  at  an  acceptable 
level.  An  application-specific  regulatory 
guide  would  provide  guidance  on 


acceptable  approaches  for  proposing 
changes  to  SG  tube  integrity  criteria  and 
assessing  changes  in  risk  associated 
with  relaxation  of  tube  integrity  criteria. 
Licensees  would  not  be  able  to 
implement  alternate  repair  criteria  until 
an  appropriate  risk  assessment  is 
submitted  and  found  acceptable  by  the 
NRC  staff;  and  (4)  as  part  of  the  IPE 
follow-up  program,  the  NRC  staff  wrill 
evaluate  pressurized  water  reactors 
(PWRs)  that  appear  to  have  a  high 
potential  for  core  damage  sequences  that 
can  challenge  SG  tubes.  Any  additional 
requirements  would  be  imposed 
consistent  with  the  backfit  requirements 
of  §50.109. 

The  SRM  on  COMSECY-97-013, 
dated  June  30,  1997,  approved  the 
revised  approach.  The  SRM  also 
directed  the  NRC  staff  to  seek  industry 
input,  as  appropriate,  in  developing  the 
technical  basis  for  the  proposed  TS 
changes  to  ensure  that  the  proposed 
changes  are  consistent  with  current 
steam  generator  tube  degradation 
modes.  In  support  of  this  commitment, 
the  NRC  staff  developed  a  proposed 
generic  letter  that:  (1)  informs  PWR 
licensees  that  plant  TSs  for  maintaining 
SG  tube  integrity  do  not  alone  provide 
the  needed  assurance  that  SG  tube 
integrity  is  being  adequately  monitored 
and  maintained  in  accordance  with  NRC 
regulations  and  plant  licensing  bases; 
(2)  advises  licensees  that  they  may 
request  license  amendments  to  their 
plant  TSs  to  implement  the  model  TSs 
attached  to  the  generic  letter  for 
maintaining  SG  tube  integrity,  or  justify 
alternate  approaches  for  ensuring  that 
SG  tube  integrity;  and  (3)  requires  that 
licensees  submit  to  the  NRC  WTitten 
responses  that  describe  their  ongoing  or 
planned  activities  to  monitor  and 
maintain  SG  tube  integrity.  By  letter 
dated  December  16,  1997,  the  NRC  staff 
was  informed  that  the  industry,  through 
the  NEI  Nuclear  Strategic  Issues 
Advisory  Committee,  had  voted  to  adopt 
NEI  97-06.  The  chief  objective  of  the 
industry  initiative  is  for  PWR  licensees 
to  evaluate  their  existing  SG  programs 
and,  where  necessary,  to  revise  or 
strengthen  program  attributes  to  meet 
the  intent  of  the  NEI  97-06  guidelines. 
The  NEI  97-06  guidelines  are  intended 
to  improve  both  the  quality  and  the 
consistency  of  SG  programs  throughout 
the  industry.  Consistent  with  Direction 
Setting  Issue  (DSI)  13,  the  NRC  staffs 
preferred  approach  is  to  endorse  an 
industry  initiative  that  addresses  all 
NRC  staff  and  stakeholder  concerns, 
rather  than  issue  a  generic  letter.  As  a 
result,  the  NRC  staff  has  temporarily 
deferred  issuing  the  proposed  generic; 
letter  for  public  comment  while  it  works 


with  industry  to  resolve  issues 
associated  with  NEI  97-06,  with  the 
objective  of  endorsing  NEI  97-06  in  a 
regulatory  guide. 

Whether  the  NRC  staff  ultimately 
endorses  the  NEI  97-06  guidance  or 
continues  with  its  efforts  to  issue  a 
generic  letter  addressing  SG  tube 
integrity,  the  NRC  has  concluded  that 
equally  effective  regulatory  alternatives 
to  rulemaking  are  available  to  address 
the  issue  of  SG  tube  integrity.  Therefore, 
the  proposed  rule  is  not  required  and  is 
being  withdrawTi. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  iiovember,  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle. 
Secretary  of  the  Commission. 
[FR  Doc.  98-32107  Filed  12-1-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN3150-AF33 

Reporting  Reliability  and  Availability 
Information  for  Risk-Significant 
Systems  and  Equipment 

agency:  Nuclear  Regulator)' 

Commission. 

ACTION:  Proposed  rule:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
notice  of  proposed  rulemaking  that 
solicited  comments  on  proposed 
amendments  to  its  regulations  that 
would  have  required  licensees  for 
commercial  nuclear  power  reactors  to 
report  to  the  NRC,  plant-specific 
summar\'  reliability  and  availability 
data  for  certain  risk-significant  systems 
and  equipment.  The  proposed  rule 
would  have  also  required  licensees  to 
maintain  onsite,  and  to  make  available 
for  NRC  inspection,  records  and 
documentation  that  provide  the  basis  for 
the  summary  data  reported  to  the  NRC. 
The  systems  and  equipment  for  which 
data  would  be  provided  are  a  subset  of 
the,  systems  and  equipment  within  the 
scope  of  the  NRC's  maintenance  rule. 
The  Commission  has  decided  to  accept 
industry's  proposed  alternative  to  the 
rule  to  voluntarily  provide  reliability 
and  availability  information  for  risk- 
significant  systems  and  equipment  and, 
therefore,  withdraws  this  rulemaking. 
ADDRESSES:  The  Commission  paper,  the 
staff  requirement  memoranda  (SRM), 
and  associated  documents  are  available 
for^public  inspection,  and  copying  for  a 
fee,  at  the  NRC  Public  Document  Room 
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located  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC  20012-7082, 
telephone:  (202)  512-2249. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Allison,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6835,  e-mail  dpa@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

On  February  12,  1996  (61  FR  5318), 
the  NRC  published  in  the  Federal 
Register  proposed  amendments  to  10 
CFR  Part  50  that  would  have  required 
operating  reactor  licensees  to  report 
reliability  and  availability  information 
for  certain  risk-significant  systems  and 
equipment.  The  reporting  requirements 
would  have  applied  to  the  event- 
mitigating  systems  and  equipment  that 
have  or  could  have  a  significant  effect 
on  risk  in  terms  of  avoiding  core  damage 
accidents  or  preserving  containment 
integrity.  The  data  that  would  have  been 
reported  would  have  included:  the 
number  of  demands  and  the  number  of 
failures  to  start  associated  with  those 
demands,  along  with  additional 
descriptive  information;  the  number  of 
hours  of  operation  following  each 
successful  start  including  whether  or 
not  the  run  was  terminated  by 
equipment  failure,  along  with  additional 
descriptive  information;  the  number  of 
hours  equipment  is  unavailable,  along 
with  additional  descriptive  information; 
for  each  period  equipment  is 
unavailable  due  to  component  failure, 
descriptive  information  on  that  failure; 
and  the  number  of  hours  when  two  or 
more  trains  from  the  same  or  different 
systems  were  concurrently  unavailable, 
along  with  additional  descriptive 
information. 

The  public  comment  period  closed  on 
June  11,  1996.  The  NRC  received  31 
comment  letters.  One  comment  letter 
supported  the  rule,  stating  that  the 
public  and  industry  could  expect 
significant  benefits.  Most  of  the 
remaining  comments  opposed  the  rule, 
stating  that  the  proposed  reporting 
requirements  costs  were 
underestimated,  benefits  were 
overestimated,  the  rule  would  be  overly 
burdensome,  the  rule  would  be 
premature,  and  that  the  rule  is  not 
justified. 

The  Commission  SRM  dated  June  28, 
1995,  issued  in  response  to  SECY-95- 
129.  and  the  SRM  on  SECY-95-215 
dated  October  24,  1995,  directed  the 
NRC  staff  to  continue  to  work  with 
industry  on  voluntary  submittal  of 
reliability  data  under  a  program  that 
will  meet  the  needs  of  all  parties.  On 
October  1.  1996,  the  Institute  of  Nuclear 
Power  Operations  (INPO)  provided  the 


NRC  with  a  sample  of  data  available 
from  its  Safety  System  Performance 
Indicator  (SSPI)  system,  as  part  of  a 
voluntary  nuclear  industry  data  sharing 
initiative.  A  revised  Memorandum  of 
Agreement  (MOA)  between  INPO  and 
the  NRC  was  signed  on  December  24, 

1996,  providing  NRC  with  access  to 
SSPI  data.  In  addition,  on  March  21, 

1997,  the  Nuclear  Energy  Institute  (NEI) 
provided  the  NRC  with  a  description  of 
a  new  INPO  data  collection  system. 
Equipment  Performance  and 
Information  Exchange  (EPIX).  Based 
upon  a  review  of  data  available  in  SSPI 
and  EPIX,  as  well  as  the  information 
available  from  Licensee  Event  Reports 
and  Monthly  Operating  Reports,  the 
Commission  has  determined  that  under 
the  voluntary  approach,  the  NRC  can 
estimate  risk  parameters  and  construct  a 
reliability  database  that  reflects  the 
parameters  needed  for  effective  use  in 
risk-informed  applications.  Thus,  the 
intended  benefits  of  the  proposed  rule 
would  be  realized  and  the  main 
advantages  of  the  voluntary  approach 
(i.e.,  the  lower  cost,  schedule,  and 
industry  support)  outweigh  any 
disadvantages.  The  NRC  will  continue 
to  work  with  industry  representatives  to 
improve  thecontent  of  the  voluntary 
data.  Because  of  industry's  voluntary 
alternative  approach  to  the  rule,  the 
Commission  is  withdrawing  this 
proposed  rulemaking. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  Novemt)er,  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle. 

Secretary  of  the  Commission. 

(FR  Doc.  98-32106  Filed  12-1-98;  8:45  am) 

BJLUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 
RIN  3150-AC03 

Elimination  of  Inconsistencies 
Between  NRC  Regulations  and  EPA 
High-Level  Waste  Standards 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
notice  of  proposed  rulemaking  that 
would  have  eliminated  several 
inconsistencies  with  the  generic 
Environmental  Protection  Agency  (EPA) 
standards  to  be  developed  for  the 
disposal  of  High-Level  Waste  (HLW)  in 
deep  geologic  repositories.  Because  the 


NRC  is  developing  site-specific  disposal 
regulations  for  Yucca  Mountain, 
Nevada,  consistent  with  the  Energy 
Policy  Act  of  1992  (EnPA),  the  proposed 
rule  is  being  withdrawn. 
ADDRESSES:  The  Commission  paper,  the 
staff  requirement  memoranda  (SRM), 
and  associated  documents  are  available 
for  public  inspection,  and  copying  for  a 
fee,  at  the  NRC  Public  Document  Room 
located  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC  20012-7082. 
telephone:  (202)  512-2249. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
McCartin,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6681,  e-mail  tjm3@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

On  June  19,  1986  (51  FR  22288),  the 
NRC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  that 
would  have  eliminated  several 
inconsistencies  with  the  EPA  standards 
to  be  developed  for  the  disposal  of  HLW 
in  deep  geologic  repositories.  The 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  directs  NRC  to  issue  criteria  for 
the  licensing  of  HLW  geologic 
repositories.  Section  121(c)  of  this  Act 
states  that  the  criteria  for  the  licensing 
of  HLW  geologic  repositories  must  be 
consistent  with  these  standards.  The 
proposed  rule  was  necessary  to 
eliminate  several  inconsistencies  with 
the  EPA  standards,  thus  fulfilling  the 
statutory  requirement.  However,  since 
then.  Congress  passed  the  EnPA,  which 
requires  EPA  to  issue  radiation 
standards  for  the  proposed  geologic 
repository  at  Yucca  Mountain,  based  on 
and  consistent  with  the  findings  and 
recommendations  of  the  National 
Academy  of  Sciences  (NAS).  Under 
EnPA,  NRC  is  also  required  to  develop 
site-specific  disposal  regulations  that 
would  apply  solely  to  the  proposed 
geologic  repository  at  Yucca  Mountain. 
NAS  published  its  findings  and 
recommendations  in  1995. 

The  NRC  staff  has  considered  and  is 
implementing  a  strategy  for  developing 
site-specific  disposal  regulations  that 
would  apply  solely  to  the  proposed 
geologic  repository  at  Yucca  Mountain, 
and  is  deferring  the  updating  of  10  CFR 
Part  60  generic  requirements  to  a  later 
date.  These  site-specific  regulations  will 
be  issued  consistent  with  EnPA,  which 
also  requires  the  Environmental 
Protection  Agency  to  issue  radiation 
standards  for  a  geologic  repository  at 
Yucca  Mountain,  based  on  and 
consistent  with  the  1995  findings  and 
recommendations  of  the  NAS. 

The  NRC  staffs  strategy  for 
developing  the  site-specific  disposal 
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i«gulations  for  Yucca  Mountain  can  be 
found  in  a  Commission  paper, 
designated  SECY-97-300,  dated 
December  24, 1997.  This  strategy  was 
approved  by  the  SRM  dated  March  6, 
1998.  Because  the  NRC  is  developing 
Bite-specific  disposal  regulations  for 
Yucca  Moimtain,  Nevada,  the  proposed 
rulemaking  is  being  urithdrawn. 

Dated  at  Rockviile,  Maryland,  this  24th  day 
pf  November,  1998. 

'    For  the  Nuclear  Regulatory  Commission. 
|ohn  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  98-32109  Filed  12-1-98;  8:45  am) 

BILUNQ  CODE  7590-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
{Renewable  Energy 

10  CFR  Part  430 

tDocket  Number  EE-RiM-97-500] 

RlN:1904-AA75 

Energy  Conservation  Program  for 
Consumer  Products:  Fluorescent 
Lamp  Ballasts  Energy  Conservation 
Standards 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  On  October  30, 1998,  the 
Department  of  Energy  published  a 
notice  providing  limited  reopening  of 
the  record  of  its  rulemaking  to  revise 
energy  conservation  standards  for 
fluorescent  lamp  ballasts  under  the 
Energy  Policy  and  Conservation  Act  (63 
FR  58330).  liie  notice  annoimced  that 
November  30, 1998,  would  be  the 
Iclosing  date  for  receiving  public 
comments  regarding  the  Department's 
consideration  of  consumers  who  choose 
electronic  ballast  T-8  systems  over 
electronic  ballast  T-12  systems  and 
consumers  who  choose  electronic 
ballasts  over  cathode  cutout  ballasts.  On 
November  20, 1998,  the  National 
Electrical  Manufacturers  Association 
requested  that  the  comment  period  be 
extended  ujitil  December  15, 1998,  to 
allow  additional  time  for  data  collection 
and  to  avoid  having  the  closing  date 
Immediately  follow  the  Thanksgiving 
holiday.  The  Dapartment  agrees  to 
extend  the  comment  period  closing  date 
until  December  15, 1998. 
DATES:  Comments  must  be  received  on 
br  l>efore  December  15, 1998. 
ADDRESSES:  Written  comments  are 
Welcome.  Please  submit  10  copies  (no 


faxes)  to:  Brenda  Edwards-Jones,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Energy  Conservation  Program  for 
Consumer  Products:  Fluorescent  Lamp 
Ballasts,  Docket  No.  EE-RM-97-500, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Adams,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9127,  or  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  GC-72, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202) 586-9507. 

Issued  in  Washington,  DC,  on  November 
25,  1998. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

|FR  Doc.  98-32120  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  6450-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[RegulatioB  CC;  Docket  No.  R-1027] 

Availability  of  Funds  and  Collection  of 
Checks 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  is 
proposing  to  amend  Regulation  CC  to 
allow  banks  that  consummate  a  merger 
on  or  after  July  1, 1998,  and  before  June 
1,  1999,  greater  time  to  implement 
software  changes  related  to  the  merger. 
DATES:  Comments  must  be  received  by 
January  4, 1999. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1027,  may  be 
mailed  to  Ms.  Jennifer  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments 
addressed  to  Ms.  Johnson  may  also  be 
deUvered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  at  all  other 
times.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  room  MP-500,  pursuant  to 
§  261.12  of  the  Board's  Rules  Regarding 
Availability  of  Information,  tietween 


9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  §  261.14  of  those  same 
Rules.  (12  CFR  261.12  and  261.14) 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Anderson,  Staff  Attorney,  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  proposing  to  amend  Regulation  CC  to 
allow  banks  that  consummate  merger 
transactions  on  or  after  July  1, 1998,  and 
before  June  1,  1999,  greater  time  to 
implement  software  changes  related  to 
the  merger.  The  Board  recognizes  that 
banks  are  currently  dedicating  their 
automation  resources  to  renovating  and 
testing  software  and  replacing 
noncompliant  systems  to  address  Year 
2000  and  leap  year  computer  problems. 
Because  a  large  amount  of  baiiks' 
automation  resources  may  be  dedicated 
to  these  efforts,  banks  may  be 
challenged  to  make  and  test  other 
programming  changes,  including  those 
that  may  be  required  to  comply  with 
Regulation  CC's  merger  transition 
provisions,  thus  potentially  jeopardizing 
the  success  of  their  Year  2000  efforts 
and/or  their  system  integration  efforts 
due  to  the  merger.  Therefore,  the  Board 
is  proposing  to  allow  banks  that 
consummate  a  merger  on  or  after  July  1 , 
1998,  and  before  June  1,  1999,  to  be 
treated  as  separate  banks  until  June  1, 
2000.  Beginning  in  Jime  1999,  the 
normal  one-year  transition  period  will 
resume. 

The  Board  requests  comment  on  the 
need  for  this  amendment  and  whether 
the  proposed  liberalization  of  the 
regulation's  merger  transition  provisions 
is  adequate  to  avoid  contention  for 
programming  and  testing  resources 
necessary  to  manage  banks'  Year  2000 
readiness  efforts  that  otherwise  would 
be  created  by  these  requirements. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  The  initial  regulatory 
flexibility  analysis  (5  U.S.C.  603(b)) 
requires  an  agency  to  describe  the 
reasons  why  the  proposed  rule  is  being 
considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule.  The  "Supplementary 
Information"  above,  contains  this 
information.  The  proposed  rule  requires 
no  additional  reporting  or 
recordkeeping  requirements  and  does 
not  overlap  with  other  federal  rules. 

The  initial  regulatory  flexibility 
analysis  also  requires  a  description  of, 
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and  where  feasible,  an  estimate  of  the 
number  of  small  entities  to  which  the 
proposed  rule  will  apply.  The  proposal 
will  apply  to  all  insured  banks,  as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  USC  1813)  as 
well  as  banks  that  are  ehgible  to  apply 
to  become  an  insured  bank  imder 
section  5  of  that  act  (12  U.S.C.  1815).  As 
of  June  30,  1998,  there  were  10,712 
insured  banks.  The  proposed 
amendments  are  intended  to  provide 
relief  to  banks  involved  in  mergers, 
including  small  institutions,  by 
reducing  required  changes  to  their 
automation  environment  during  the 
period  surrounding  the  century  rollover, 
and  should  not  have  a  negative 
economic  effect  on  small  institutions. 

List  of  Subiects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  CC,  12  CFR  part  229  as  set 
forth  below: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 
(REGULATION  CC) 

"^.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  et  seq. 

2.  In  §  229.19,  paragraph  (g)  is 
redesignated  as  paragraph  (g)(1),  a 
heading  is  added  for  newly  designated 
paragraph  (g)(1),  and  a  new  paragraph 
{g)(2)  would  be  added  to  read  as  follows: 

§229.19    Miscellaneous. 

***** 

(g)  Effect  of  merger  transaction.  (1)  In 
general.  *   •   • 

(2)  Merger  transactions  on  or  after 
July  1.  1998,  and  before  June  1,  1999.  If 
banks  have  consummated  a  merger 
transaction  on  or  after  July  1, 1998,  and 
before  June  1, 1999,  the  merged  banks 
may  be  considered  separate  banks  until 
June  1,  2000. 

3.  In  §  229.40  the  existing  text  is 
redesignated  as  paragraph  (a),  a  heading 
is  added  for  newly  designated  paragraph 
(a),  and  a  new  paragraph  (b)  would  be 
added  to  read  as  follows: 

S  229.40    Effect  Of  merger  transaction. 

(a)  In  general.  ♦  *  * 

(b)  Merger  transactions  on  or  after 
July  1.  1998,  and  before  June  1,  1999.  If 
banks  have  consimimated  a  merger 
transaction  on  or  after  July  1,  1998,  and 
before  June  1, 1999,  the  merged  banks 
may  be  considered  separate  banks  until 
June  1,  2000. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  25, 1998. 
Jenniiier  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  98-32051  Filed  12-1-98;  8:45  am] 
BILUNO  CODE  S210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  96-ANE-02] 
RIN  2120-AA64 

Alrwortttlness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turtiofan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D-200  series  turbofan 
engines,  that  currently  requires  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  foreign  object  damage  (FOD), 
unlocking  of  shrouds  if  necessary, 
lubrication  of  fan  blade  shrouds,  and 
dimensional  restoration  of  the  fan  blade 
leading  edge.  In  addition,  that  AD 
requires  installation  of  improved  design 
fan  blades  as  terminating  action  for  the 
inspections.  This  action  would  reduce 
the  lubrication  interval,  and  require 
removal  of  rotors  that  experience  repeat 
lockups  within  225  cycles  in  service. 
This  proposal  is  prompted  by  reports  of 
7  fan  blade  failures  since  publication  of 
the  current  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  1, 1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9&-ANE- 
02, 12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


fan  blade  failure,  which  can  result  in 
damage  to  the  aircraft.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  p>ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  tliis 
proposal  vdll  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-02."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  96-ANE-02, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  November  7, 1996,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  96-23-15, 
Amendment  39-9821  (61  FR  63706, 
December  2, 1996),  applicable  to  Pratt  & 
Whitney  (PW)  JT8I>-200  series  turbofan 
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engines,  to  require  periodic  inspection 
of  fan  blades  for  locked  rotors  and 
foreign  object  damage  (FOD),  unlocking 
of  shrouds  if  necessary,  lubrication  of 
fan  blade  shrouds,  and  dimensional 
restoration  of  the  fan  blade  leading  edge. 
In  addition,  that  AD  requires 
installation  of  improved  design  fan 
blades  as  terminating  action  for  the 
inspections.  That  action  was  prompted 
by  the  introduction  into  service  of 
improved  design  fan  blades.  That 
condition,  if  not  corrected,  could  result 
in  fan  blade  failure,  which  can  result  in 
damage  to  the  aircraft. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  7  additional 
fan  blade  failures  on  engines  that  had 
been  inspected  in  accordance  with  the 
current  AD.  The  fan  blades  are  failing  as 
a  result  of  high  cycle  fatigue. 
Contributing  factors  are  foreign  object 
damage  (FOD),  leading  edge  erosion, 
manufactiuing  discrepancies,  and 
locked  fan  shrouds.  These  fan  blade 
failures  indicate  that  the  ourently 
mandated  fleet  management  plan  is 
insufficient. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6241, 
Revision  2.  dated  Jime  29, 1998,  that 
reduces  the  lubrication  interval,  and 
requires  removal  of  rotors  that 
experience  repeat  lockups  within  225 
cycles  in  service  (QS). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-23-15  to  reduce  the 
lubrication  interval,  and  require 
removal  of  rotors  that  experience  repeat 
lockups  within  225  cycles  in  service. 

There  are  approximately  2,650 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
960  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take  no 
additional  work  hours  to  perform  these 
inspections  except  at  a  shorter 
lubrication  interval.  Rework  costs  for 
the  fan  blades  are  $275  per  blade,  of 
which  approximately  $140  per  blade  is 
attributable  to  this  AD  action.  With  the 
manufacturer's  rebate  of  $50  per  blade, 
the  total  cost  to  industry  of  reworking 
these  blades  is  $2,750  per  engine.  The 
manufacturer  estimates  that  it  will  take 
19  work  hours  per  engine  to  remove  and 
reinstall  the  blades.  Using  labor  costs  of 
$60  per  hour,  the  labor  costs  to  remove 
and  reinstall  the  blades  are  $1,140  per 
engine.  Hence,  the  increased  costs 
generated  by  this  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,890  per 
engine,  or  $3,734,400  to  retrofit  the 
remaining  960  engines. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9821  (61  FR 
63706,  December  2, 1998)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Pratt  k  Whitnejr:  Docket  No.  96-ANE-02. 
Supersedes  AD  96-23-15,  Amendment 
39-9821. 

Applicability:  Pratt  k  Whitney  (PW) 
Models  JT8D-209,  -217.  -217A,  -217C,  and 
-219  turbofan  engines  that  have  not 
incorporated  PW  Service  Bulletin  (SB)  No. 
6193,  dated  October  31, 1994,  or  with  fan 
blade,  Part  Numbers  (P/N's)  798821,  798821- 
001,  808121,  808121-001,  809221,  811821, 
851121, 851121-001,  5000021-02,  5000021- 
022.  and  5000021-032  installed.  These 
engines  are  installed  on  but  not  limited  to 
McDonnell  Douglas  MD-80  series  aircraft. 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
reptaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  ref>aired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  mtist 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  sfiecific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Insi>ect  fan  blades  and  shrouds,  unlock 
fan  blade  shrouds,  lubricate  fan  blade 
shrouds,  restore  leading  edge  dimensions, 
and  modify  or  install  improved  design  fan 
blades  in  accordance  with  the  schedule  and 
procedures  described  in  Parts  1,  2,  and  3  of 
the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  A6241, 
Revision  2,  dated  )une  29,  1998. 

(b)  Modification  of  fan  blades  to  the 
improved  design  configuration  or  installation 
of  improved  design  fan  blades  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  A6241,  Revision 
2,  dated  June  29.  1998.  constitutes 
terminaUng  action  to  the  insf>ections  and 
maintenance  actions  described  in  paragraph 
(a)  o^^this  AD. 

(c)  For  the  purpose  of  this  AD,  the 
accomplishment  effective  date  to  be  used  for 
determination  of  compliance  intervals,  as 
required  by  Section  2  of  PW  ASB  No.  A6241, 
Revision  2,  dated  June  29, 1998,  is  defined 
as  the  effecUve  date  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  "repair"  as 
specified  in  Part  3,  Paragraph  A.(l)(b)  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241.  Revision  2,  dated  June  29,  1998  is 
defined  as  the  refurbishment  of  fan  blades  in 
accoijlance  with  Part  3,  Paragraph  C  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6241,  Revision  2,  dated  June  29,  1998. 

(e)  Alternative  methods  of  compliance  that 
have  been  approved  for  AD  95-12-19  are 
applicable  for  this  AD  and  additional 
approval  is  not  required. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(g)  Special  fhght  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  24. 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-32048  Filed  12-1-98;  8:45  am] 
BHJJNa  COOE  4»1»-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71  ^ 

[Airspace  Docket  No.  98-ACE-49] 

Proposed  Amendment  to  Class  D  and 
Class  E  Airspace;  St  Joseph,  MO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Rosecrans  Memorial  Airport,  St.  Joseph, 
MO.  A  review  of  the  Class  E  airspace  for 
Rosecrans  Memorial  Airport  indicates  it 
does  not  comply  with  the  criteria  for 
700  feet  Above  Ground  Level  (ACL) 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  area  has  been  enlarged 
to  conform  to  the  criteria  of  FAA  Order 
7400. 2D.  A  revision  to  the  Airport 
Reference  Point  (ARP)  coordinates  is 
included  in  this  document.  The 
intended  effect  of  this  rule  is  to  revise 
the  ARP  coordinates,  comply  with  the 
criteria  of  FAA  Order  7400. 2D,  and 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
instrument  Flight  Rules  (IFR).  The  area 
will  be  depicted  on  aeronautical  charts 
to  provide  a  reference  for  pilots 
operating  under  Visual  Flight  Rules 
(VFR). 

DATES:  Comments  must  be  received  on 
or  before  January  5,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  ACE-520,  Federal 
Aviation  Administration,  Docket  No. 
98-ACE-49,  601  East  12th  Street. 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division,  at  the 
address  listed  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  number:  (816)  426-3408. 
SUPPt.EMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wrishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ACE— 49."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  described  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
provide  additional  controlled  airspace 
for  Instrument  Flight  Rules  (IFR)  at 


Rosecrans  Memorial  Airport,  St.  Joseph, 
MO.  A  review  of  the  Class  E  airspace  for 
Rosecrans  Memorial  Airport,  St.  Joseph, 
MO,  indicates  it  does  not  meet  the 
criteria  for  700  feet  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2D.  The 
Class  E  airspace  area  has  been  enlarged 
to  conform  to  the  criteria  in  FAA  Order 
7400. 2D.  The  criteria  in  FAA  Order 
7400. 2D  for  an  aircraft  to  reach  1200  feet 
AGL,  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile,  plus  the 
distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  Class  D  and  Class  E  surface 
areas  are  amended  to  indicate  the  new 
ARP  coordinates.  The  amendment  of 
Rosecrans  Memorial  Airport  will  meet 
the  criteria  of  FAA  Order  7400. 2D, 
revise  the  ARP  coordinates,  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL,  and  hereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules.  The 
areas  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circuimnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  D  airspace  areas  are  published  in 
paragraph  5000;  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Class  E  surface  area  are  published  in 
paragraph  6004;  and  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
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thereafter  be  cc 
Airport/Facilit; 


Paragraph  600 
designated  as  c 
Class  E  surface 


ACE  MO  E4  St. 

Rosecrans  Men 

(Lat.  39''46'1! 
St.  Joseph  VOR 

(Lat.  39°57'3I 
TARIO  LOM 

(Lat.  39°40'3: 
St.  Joseph  ILS 

(Lat.  39°47'lf 

That  airspace 
surface  within 
Joseph  ILS  loca 
from  the4.2-mi 
Memorial  Airp< 
within  1.8  mile 
VORTACl75°i 
mile  radius  of  t 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

['Airspace,  Incorporation  by  Reference, 
Mavigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

il.  The  authority  citation  for  part  71 
iitinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Cbmp.,  p.  389. 

§T1.1    [Amended] 

'2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace 


ACE  MO  D  St.  Joseph,  MO  (Revised] 

Rosecrans  Memorial  Airport,  MO 
I  (Lat.  39°46'19"  N.,  long.  94''54'35"  W.) 

!  That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  a  4.2-mile  radius  of  the  Rosecrans 
Memorial  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface,  area 

*{ '       •         *         *         * 

ACE  MO  E4  St.  Joseph,  MO  [Revised] 

Rosecrans  Memorial  Airport.  MO 

(Lat.  39''46'19"N..  long.  94°54'35"  W.) 
St.  Joseph  VORTAC 

(Lat.  39°57'38"N. 
TARIO  LOM 

[Lat.  39''40'33"N., 
St.  Joseph  ILS 

[Lat.  39''47'16"N., 


long.  94°55'31"W.) 
long.  94°54'25"W.) 


long.  94''54'25"  W.) 
That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the  St. 
Joseph  ILS  localizer  south  course  extending 
from  the  4.2-mile  radius  of  Rosecrans 
Memorial  Airport  to  the  TARIO  LOM  and 
within  1.8  miles  each  side  of  the  St.  Joseph 
VORTAC  175°  radial  extending  from  the  4.2- 
mile  radius  of  the  airport  to  5.8  miles  north 


of  the  airjxjrt.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005     Class  E  airspace  area 
extending  upward  from  700  feet  orn\ore 
above  the  surface  of  the  earth 


ACE  MO  E5  St.  Joseph,  MO  (Revised] 

Rosecrans  Memorial  Airport,  MO 

(Lat.  39°46'19"  N.,  long.  94°54'35"  W.) 
St.  Joseph  VORTAC 

(Lat.  39''57'38"N.,  long.  94°55'31"  W.) 
TARIO  LOM 

(Lat.  39°40'33"N.,  long.  94°54'25"  W.) 
St.  Joseph  ILS 

(Lat.  39°47'16"  N.,  long.  94°54'25"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Rosecrans  Memorial  Airport  and 
within  2.0  miles  each  side  of  the  175°  radial 
of  the  St.  Joseph  VORTAC  extending  from  the 
6.8-mile  radius  to  the  VORTAC  and  within 
4  miles  east  and  6  miles  west  of  the  St. 
Joseph  ILS  localizer  south  course,  extending 
from  the  6.8-mile  radius  to  10.5  miles  south 
of  the  TARIO  LOM. 
***** 

Issued  in  Kansas  City,  MO,  on  November 
3,  1998. 
Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  98-32134  Filed  12-1-98;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 051 70-97] 
RIN1545-AV14 

Credit  for  Increasing  Research 
Activities 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
computation  of  the  credit  under  section 
41(c)  and  the  definition  of  qualified 
research  under  section  41(d).  The 
proposed  regulations  reflect  changes  to 
section  41  made  by  the  Tax  Reform  Act 
of  1986,  the  Revenue  Reconciliation  Act 
of  1989,  the  Small  Business  Job 
Protection  Act  of  1996,  and  the 
Taxpayer  Relief  Act  of  1997.  The 
proposed  regulations  also  provide 
certain  technical  amendments  to  the 
regulations. 


DATES:  Written  comments  must  be 
received  no  later  than  March  2,  1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1051 70-97), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
105170-97),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 
tax — regs/comments.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Lisa  J.  Shuman  or  Leslie  H.  Finlow  at 
(202)622-3120  (not  a  toll-free  number); 
concerning  submission  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  La  Nita  Van  Dyke  at  (202)622- 
7190  (not  a  toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  l>een  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasuiy,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  2,  1999.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 
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Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §§  1.41— 4(a) 
and  1.41-8(b).  The  information  is 
required  by  the  IRS  to  ensure  that 
taxpayers  have  engaged  in  qualified 
research  and  to  ensure  the  proper 
computation  of  the  credit  for  increasing 
research  activities  under  section  41. 
Section  1.41— 4(a)  defines  a  process  of 
experimentation,  as  required  for  credit 
eligibility,  to  include  the  recording  of 
the  results  of  the  experiments.  This 
requirement  imposes  no  additional 
recordkeeping  burden,  because 
taxpayers  engaging  in  a  bona  fide 
process  of  experimentation  already 
record  the  results  in  any  event  (see 
discussion  under  Explanation  of 
Provisions,  3.  Documentation,  in  this 
preamble).  The  information  required  by 
§  1.41-8  will  be  used  to  determine  if  the 
taxpayer  has  elected  or  revoked  the 
election  to  use  the  alternative 
incremental  credit  allowed  under 
section  41(c)(4).  The  collection  of 
information  is  mandatory.  The  likely 
respondents  are  businesses  or  other  for- 
profit  institutions  and  organizations. 
Responses  to  this  collection  of 
information  are  required  to  elect  to  use 
and  to  revoke  the  election  to  use  the 
alternative  incremental  credit 
computation  allowed  under  section 
41(c)(4). 

The  reporting  burden  contained  in 
§  1.41-8(b)(2)  (relating  to  the  election  of 
the  alternative  incremental  credit)  is 
reflected  in  the  burden  of  Form  6765. 

Estimated  total  annual  reporting 
burden  under  §  1.41-8(b)(3)  (relating  to 
the  revocation  of  the  election  to  use  the 
alternative  incremental  credit):  250 
hours. 

Estimated  average  annual  burden 
hours  per  respondent:  50  hours. 

Estimated  number  of  respondents:  5. 

Estimated  frequency  of  responses:  On 
occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

The  research  credit  provisions 
originally  appeared  in  section  44F  of  the 
Internal  Revenue  Code  of  1954  (the  1954 
Code),  as  added  to  the  1954  Code  by 
section  221  of  the  Economic  Recovery 
Tax  Act  of  1981.  Section  471(c)  of  the 
Tax  Reform  Act  of  1984  redesignated 
section  44F  as  section  30.  Section  231 
of  the  Tax  Reform  Act  of  1986  (the  1986 
Act)  redesignated  section  30  as  section 
41  and  substantially  modified  the 
research  credit  provisions.  The 
amendments  made  to  section  41  by  the 
1986  Act  primarily  relate  to  the 
definition  of  qualified  research  in 
section  41(d)  and  the  computation  of 
basic  research  payments  under  section 
41(e).  The  Revenue  Reconciliation  Act 
of  1989  (the  1989  Act),  the  Revenue 
Reconciliation  Act  of  1993  (the  1993 
Act),  the  Small  Business  Job  Protection 
Act  of  1996  (the  1996  Act),  and  the 
Taxpayer  Relief  Act  of  1997  (the  1997 
Act)  also  amended  the  research  credit 
provisions.  These  amendments 
primarily  relate  to  the  trade  or  business 
requirement  in  section  41(b)  and  the 
computation  of  the  credit  under  sections 
41(c)  and  41(f). 

On  May  17.  1989.  the  IRS  published 
in  the  Federal  Register  (54  FR  21203) 
final  regulations  under  section  41.  The 
1989  final  regulations  generally  do  not 
reflect  the  amendments  to  section  41 
made  by  the  1986  Act,  the  1989  Act,  the 
1993  Act,  the  1996  Act,  and  the  1997 
Act.  The  amendments  proposed  by  this 
document  contain  rules  relating 
primarily  to  the  amendments  to  section 
41(d)  made  by  the  1986  Act.  The 
amendments  proposed  by  this 
document  also  contain  some  rules 
relating  to  amendments  to  section  41 
made  by  the  1989  Act,  the  1996  Act,  and 
the  1997  Act. 

On  January  2,  1997.  the  IRS  published 
in  the  Federal  Register  (62  FR  81) 
proposed  regulations  (the  1997 
proposed  regulations)  under  section  41 
describing  when  computer  software  that 
is  developed  by  (or  for  the  benefit  of)  a 
taxpayer  primarily  for  the  taxpayer's 
internal  use  can  qualify  for  the  credit  for 
increasing  research  activities.  The  1997 
proposed  regulations  reflect  a  change  to 
section  41  made  by  the  1986  Act.  The 
proposed  regulations  set  forth  in  this 
notice  of  proposed  rulemaking 
complement  but  otherwise  do  not  affect 
the  1997  proposed  regulations. 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998  extended  the  research  credit 
from  June  30,  1998  through  June  30, 
1999.  In  the  Conference  Report.  H.R. 
Rep.  No.  105-825,  at  1547-49  (1998). 
the  conferees  address  the  scope  of  the 
term  qualified  research,  comment  on  an 


aspect  of  the  process  of  experimentation 
requirement,  and  note  a  lack  of  clarity 
in  the  interpretation  of  the  distinction 
between  internal-use  software  and  other 
software.  These  proposed  regulations 
reflect  the  views  expressed  by  the 
conferees,  as  well  as  prior  legislative 
history,  regarding  the  term  qualified 
research  and  the  process  of 
experimentation.  The  IRS  and  Treasury 
request  comments  on  the  distinction 
between  internal-use  software  and  other 
software. 

Explanation  of  Provisions 

I.  Qualified  Research 

Congress  enacted  the  research  credit 
to  encourage  business  firms  to  perform 
the  research  necessary  to  increase  the 
innovative  qualities  and  efficiency  of 
the  U.S.  economy.  H.R.  Rep.  No.  99- 
426,  at  177  (1985);  S.  Rep.  No.  99-313, 
at  694  (1986).  In  extending  the  research 
credit  in  the  1986  Act,  Congress 
expressed  concern  that,  in  practice, 
taxpayers  had  appHed  the  existing 
definition  of  qualified  research  too 
broadly  and  some  taxpayers  had 
claimed  the  credit  for  virtually  any 
expense  relating  to  product 
development.  H.R.  Rep.  No.  99-426,  at 
178;  S.  Rep.  No.  99-313.  at  694-95. 
Many  taxpayers  claiming  the  credit 
were  not  in  industries  that  involved 
high  technology  or  its  application  in 
developing  technologically  new  and 
improved  products  or  methods  of 
production.  H.R.  Rep.  No.  99-426,  at 
178;  S.  Rep.  No.  99-313.  at  695. 

To  address  these  concerns.  Congress 
narrowed  the  scope  of  the  research 
credit  by  providing  in  the  Internal 
Revenue  Code  (Code)  an  express 
definition  of  the  term  qualified  research. 
In  determining  eligibility  for  the 
research  credit,  section  41(d)  requires 
that  qualified  research  activities  satisfy 
a  multi-part  test.  First,  the  taxpayer's 
expenditures  must  be  eligible  to  be 
treated  as  expenses  under  section  174. 
See  §  1.174-2(a)(l)  (defining  research 
and  experimental  expenditures). 

Second,  the  expenditures  must  relate 
to  research  undertaken  for  the  purpose 
of  discovering  information  that  is  both 
technological  in  nature  and  the 
application  of  which  is  intended  to  be 
useful  in  developing  a  new  or  improved 
business  component  of  the  taxpayer. 
The  proposed  regulations  provide  that 
research  is  undertaken  for  the  purpose 
of  discovering  information  that  is 
technological  in  nature  only  if  the 
research  activities  are  undertaken  to 
obtain  knowledge  that  exceeds, 
expands,  or  refines  the  common 
knowledge  of  skilled  professionals  in 
the  particular  field  of  technology  or 


science  and 
experimenta 
relies  on  pri: 
biological  sc 
computer  sc 
requirement 
be  undertakf 
exceeds,  exp 
common  knc 
professional 
technology  c 
available  wh 
advance  sou 
evolutionary 
drcumstanc 
not  the  first 
advance.  Mc 
available  reg 
taxpayer  sue 
the  desired  £ 

Third,  sec 
substantiall} 
research  con 
process  of  e; 
to  a  new  or  i 
performance 
noted  in  the 
process  of  e) 
must  fundan 
of  physical  c 
engineering, 

In  develop 
experimenta 
scientific  dii 
with  person) 
Science  Fou 
Institute  of  5 
The  propose 
process  of  e) 
involving  th 
one  alternati 
result  where 
result  are  un 
requires  that 
one  or  more 
achieve  the  i 
a  scientific  e 


appropriate 
science  in  w 
conducted  a 
experimenta 
fields,  for  ex 


Federal  Register / Vol.  63,  No.  231 /Wednesday,  December  2,  1998/Proposed  Rules 


66505 


science  and  the  process  of 
pxperimentation  utilized  fundamentally 
relies  on  principles  of  physical  or 
biological  sciences,  engineering,  or 
computer  science.  Consistent  with  the 
requirement  that  the  research  activities 
be  undertaken  to  obtain  knowledge  that 
exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  the  particular  field  of 
technology  or  science,  the  credit  may  be 
available  where  the  technological 
advance  sought  by  the  taxpayer  is 
evolutionary,  and,  in  certain 
circumstances,  where  the  taxpayer  is 
not  the  first  to  achieve  the  same 
advance.  Moreover,  the  credit  is 
available  regardless  of  whether  the 
taxpayer  succeeds  or  fails  in  achieving 
the  desired  advance. 
'  Third,  section  41(d)  requires  that 
substantially  all  of  the  activities  of  the 
research  constitute  elements  of  a 
process  of  experimentation  that  relates 
tp  a  new  or  improved  function, 
performance,  reliability  or  quality.  As 
noted  in  the  previous  paragraph,  the 
process  of  experimentation  utilized 
must  fundamentally  rely  on  principles 
of  physical  or  biological  sciences, 
engineering,  or  computer  science. 

In  developing  a  process  of 
pxperimentation  rule  applicable  to  all 
scientific  disciplines,  IRS  personnel  met 
%vith  personnel  from  the  National 
Science  Foundation  and  the  National 
Institute  of  Standards  and  Technology. 
The  proposed  regulation  explains  that  a 
process  of  experimentation  is  a  process 
involving  the  evaluation  of  more  than 
iqne  alternative  designed  to  achieve  a 
result  where  the  means  of  achieving  that 
result  are  uncertain  at  the  outset.  This 
requires  that  the  taxpayer  (i)  develop 
one  or  more  hypotheses  designed  to 
achieve  the  intended  result;  (ii)  design 
a  scientific  experiment  (that,  where 
appropriate  to  the  particular  field  of 
research,  is  intended  to  be  replicable 
with  an  established  experimental 
control)  to  test  and  analyze  those 
hypotheses  (through,  for  example, 
modeling,  simulation,  or  a  systematic 
Ittial  and  error  methodology);  (iii) 
conduct  the  experiment  and  record  the 
results;  and  (iv)  refine  or  discard  the 
hypotheses  as  part  of  a  sequential 
design  process  to  develop  or  improve 
the  business  component.' 

The  proposed  regulation  does  not 
require  that  the  results  of  the 
experiments  be  recorded  in  any  specific 
manner.  The  results  of  the  experiments 
should  be  recorded  in  a  manner  that  is 
appropriate  for  the  particular  field  of 
science  in  which  the  experiment  is 
conducted  and  for  the  type  of 
experimentation  involved.  In  some 
fields,  for  example,  experiments  are 


recorded  in  lab  books.  When  developing 
computer  software,  by  contrast,  the 
experiments  might  be  recorded  in 
comment  lines  contained  in  the  source 
code. 

In  the  1986  Act,  Congress  also 
specified  that  expenditures  incurred  in 
certain  research,  research-related,  or 
non-research  activities  are  not  eligible 
for  the  credit.  The  excluded  activities 
are:  post-production  activities, 
adaptation,  duplication,  surveys  and 
studies,  research  outside  the  United 
States,  research  in  the  social  sciences, 
funded  research,  and  research  related  to 
certain  internal-use  computer  software. 

Section  1.41—4  of  this  proposed 
regulation  contains  rules  that  clarify  the 
definition  of  the  term  qualified  research 
and  other  terms  used  in  section  41(d). 
The  proposed  regulation  also  provides 
rules  relating  to  activities  for  which  the 
research  credit  is  not  allowed. 

2.  Application  of  Tests 

In  the  legislative  history  to  the  1986 
Act,  Congress  stated  that  if  the 
requirements  of  section  41(d)  are  not 
met  for  an  entire  product,  the  term 
business  component  means  the  most 
significant  set  of  elements  of  that 
product  for  which  all  the  requirements 
of  section  41(d)  are  met.  The  legislative 
history  provides  that  this  "shrinking 
back"  is  to  continue  until  either  a  subset 
of  elements  of  the  product  that  satisfies 
the  requirements  is  reached,  or  the  most 
basic  element  of  the  product  is  reached 
and  such  element  fails  to  satisfy  the  test. 

Consistent  with  the  legislative  history, 
§  1.41-4(b)  of  the  proposed  regulation 
explains  that  the  "shrinking-back" 
concept  is  the  method  for  applying  the 
tests  in  section  41(d)  to  a  business 
component. 

3.  Documentation 

Taxpayers  must  (a)  record  the  results 
of  their  scientific  experiments  (in  a 
manner  that  is  appropriate  for  the 
particular  field  of  science  in  which  the 
experiment  is  conducted  and  for  the 
type  of  experiment  involved)  and  (b) 
comply  with  the  recordkeeping 
requirements  of  section  6001  and  the 
regulations  thereunder.  The  requirement 
that  taxpayers  record  the  results  of  their 
scientific  experiments  is  not  intended  to 
cause  taxpayers  to  create  records  that 
otherwise  would  not  be  created.  Rather, 
the  recording  of  results  is  inherent  in  a 
process  of  experimentation  to  discover 
information  that  is  technological  in 
nature.  Limiting  the  availability  of  the 
credit  to  taxpayers  who  record  the 
results  of  their  scientific  experiments  is 
not  intended  to  change  taxpayer 
behavior,  but  to  identify  taxpayers  v.-ho 
engage  in  a  bona  fide  process  of 


experimentation  and  thus  may  be 
eligible  for  the  credit. 

4.  Election  of  the  Alternative 
Incremental  Credit 

The  notice  of  proposed  rulemaking 
provides  rules  for  electing  the 
alternative  incremental  credit,  which 
may  be  elected  under  section  41(c)(4). 
Section  1.41-8  of  the  proposed 
regulation  provides  that  the  election  is 
made  on  Form  6765,  "Credit  for 
Increasing  Research  Activities,"  and 
that  the  completed  form  must  be 
attached  to  the  taxpayer's  timely  filed 
original  return  (including  extensions) 
for  the  taxable  year  to  which  the 
election  applies. 

Proposed  Effective  Date 

In  general,  the  regulations  are 
proposed  to  be  effective  for 
expenditures  paid  or  incurred  on  or 
after  the  date  final  regulations  are 
published  in  the  Federal  Register.  The 
regulations  addressing  the  base  amount 
are  proposed  to  be  effective  for  taxable 
years  beginning  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register.  The  regulations  providing  for 
the  election  and  revocation  of  the 
alternative  incremental  credit  are 
proposed  to  be  effective  for  taxable 
years  ending  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register.  No  inference  should  be  drawn 
from  the  proposed  effective  date 
concerning  the  application  of  section  41 
to  expenditures  paid  or  incurred  or  the 
computation  of  the  base  amount  before 
the  proposed  effective  date. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory-  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  It  is  hereby  certified  that  the 
collection  of  information  contained  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  This  certification  is  based 
on  the  information  that  follows.  The 
economic  impact  of  the  collection  of 
information  contained  in  these 
regulations  on  any  small  entity  would 
result  from  the  entity  being  required:  to 
(1)  Record  the  results  of  experiments 
related  to  its  qualified  research 
actfvities,  (2)  elect  on  Form  6765  to  use 
the  alternative  incremental  credit  if  the 
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entity  desires  to  use  that  method,  and 
(3)  obtain  permission  to  revoke  the 
alternative  incremental  credit  election, 
if  so  desired.  Because  taxpayers  record 
results  in  conducting  their  research 
activities  in  any  event  (see  discussion 
under  Explanation  of  Provisions,  3. 
Documentation,  in  this  preamble),  the 
economic  impact  of  the  recordkeeping 
requirement  in  the  regulation  would  not 
be  significant.  The  economic  impact  of 
electing  the  alternative  incremental 
credit  on  Form  6765  also  would  not  be 
significant  because  the  election  is  made 
on  the  same  form  and  is  based  on  the 
same  information  that  is  used  to  claim 
the  research  credit.  Pursuant  to  section 
7805(f),  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  (in  the  manner 
described  in  the  ADDRESSES  portion  of 
this  preamble)  to  the  IRS.  Submissions 
might  include  comments  on  the 
definition  of  gross  receipts,  comments 
regarding  the  exclusion  for  post- 
production  activities,  comments  on 
whether  and  how  the  definition  of  a 
process  of  experimentation  should  be 
refined  to  ensure  that  it  is  appropriate 
for  all  scientific  fields,  and  comments 
on  the  interaction  of  the  discovery 
requirement  and  the  dupUcation 
exclusion  and  the  effect  of  such 
interaction  on  specific  industries.  Also, 
submissions  might  include  comments 
on  clarifying  the  distinction  between 
internal-use  software  (i.e.,  software 
described  in  section  41(d)(4)(E))  and 
other  software.  All  comments  will  be 
available  for  pubhc  inspection  and 
copying. 

A  pubUc  hearing  will  be  scheduled  in 
the  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  IRS  recognizes  that  persons 
outside  the  Washington,  DC  area  also 
may  wish  to  testify  at  the  pubUc  hearing 
through  teleconferencing.  Requests  to 
include  teleconferencing  sites  must  be 
received  by  January  16, 1999.  If  the  IRS 
receives  sufficient  indications  of  interest 
to  warrant  teleconferencing  to  a 
particular  city,  and  if  the  IRS  has 
teleconferencing  facilities  available  in 
that  city  on  the  date  the  public  hearing 
is  to  be  scheduled,  the  IRS  will  try  to 
accommodate  the  requests. 

The  IRS  will  publish  the  time  and 
date  of  the  public  hearing  and  the 


locations  of  any  teleconferencing  sites 
in  an  announcement  in  the  Federal 
Register.  The  annoimcement  will 
include  the  date  by  which  persons  that 
wish  to  present  oral  comments  at  the 
hearing  must  submit  requests  to  speak, 
outlines  of  the  topics  to  be  discussed, 
and  the  time  to  be  devoted  to  each  topic. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
authors  of  these  proposed  regulations 
are  Lisa  J.  Shuman  and  Leslie  H.  Finlow 
of  the  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  personnel  &t)m 
other  offices  of  the  IRS  and  the  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows. 

(Note:  These  proposed  amendments 
complement  the  proposed  amendments 
published  at  62  PR  83,  January  2, 1997.) 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Revise  the  imdesignated 
centerheading  immediately  before 
§  1.30-1  to  read  as  follows: 

Credits  Allowable  Under  Section  30 
through  44B 

Par.  3.  Remove  the  undesignated 
centerheading  immediately  before 
§1.41-0. 

Par.  4.  Section  1.41-0  is  revised  to 
read  as  follows: 

§1.41-0    Table  of  contents. 

This  section  fists  the  paragraphs 
contained  in  §§  1.41-0  through  1.41-8. 

§1.41-0    Table  of  contents. 

§  1.41-1    Credit  for  increasing  research 
activities. 

(a)  Basic  principles. 

(b)  Amount  of  credit. 

(c)  Introduction  to  regulations  under 
sectioQ  41. 

§  1.41-2    Qualified  research  expenses. 

(a)  Trade  or  business  requirements. 

(1)  In  general. 

(2)  New  business. 

(3)  Research  performed  for  others. 


(i)  Taxpayer  not  entitled  to  results, 
(ii)  Taxpayer  entitled  to  results. 
(4)  Partnerships, 
(i)  In  general. 

(ii)  Special  rule  for  certain  partnerships 
and  joint  ventures. 

(b)  Supplies  and  p>ersonal  profMrty  used  in 
the  conduct  of  qualified  research. 

(1)  In  general. 

(2)  Certain  utility  charges, 
(i)  In  general. 

(ii)  Extraordinary  expenditures. 

(3)  Right  to  use  personal  property. 

(4)  Use  of  personal  property  in  taxable 
years  beginning  after  December  31, 1985. 

(c)  Qualified  services. 

(1)  Engaging  in  qualified  research. 

(2)  Direct  supervision. 

(3)  Direct  support. 

(d)  Wages  paid  for  qualified  services. 

(1)  In  general. 

(2)  "Substantially  all." 

(e)  Contract  research  expenses. 

(1)  In  general. 

(2)  Performance  of  qualified  research. 

(3)  "On  behalf  of." 

(4)  Prepaid  amounts. 

(5)  Examples. 

§1.41-3    Base  amount  for  taxable  years 
beginning  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

(a)  and  (b)  [Reserved] 

(c)  Definition  of  gross  receipts. 

(1)  In  general. 

(2)  Amounts  excluded. 

(3)  Foreign  corporations. 

(d)  Consistency  requirement. 

(1)  In  general. 

(2)  Illustrations. 

§1.41-4    Qualified  research  for 
expenditures  paid  or  incurred  on  or  after  the 
date  final  regulations  are  published  in  the 
Federal  Register. 

(a)  Qualified  research. 

(1)  General  rule. 

(2)  Requirements  of  section  41(d)(1). 

(3)  Discovering  information. 

(4)  Technological  in  nature. 

(5)  Process  of  exp>erimentation. 

(6)  Substantially  all  requirement. 

(7)  Use  of  computers  and  information 
technology. 

(8)  Illustrations. 

(b)  Application  of  requirements  for 
qualified  research. 

(1)  In  general. 

(2)  Shrinking-back  rule. 

(3)  IllusUation. 

(c)  Excluded  activities. 

(1)  In  general. 

(2)  Research  after  conunercial  production, 
(i)  In  general. 

(ii)  Certain  additional  activities  related  to 
the  business  component. 

(iii)  Activities  related  to  production 
process  or  technique. 

(3)  Adaptation  of  existing  business 
comf>onents. 

(4)  Duplication  of  existing  business 
component. 

(5)  Surveys,  studies,  research  relating  to 
management  functions,  etc. 


Par.  5.  Se 
read  as  foll< 
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(6)  Internal-use  computer  software. 

(7)  Activities  outside  the  United  States, 
(i)  In  general. 

(ii)  Apportionment  of  in-house  research 
Expenses. 

(iii)  Apportionment  of  contract  research 
Expenses. 
'     (8)  Research  in  the  social  sciences,  etc. 

(9)  Research  funded  by  any  grant,  contract, 
pr  otherwise. 

(10)  Illustrations, 
(d)  Documentation. 

1 1 J .  4  3-5    Basic  research  for  taxable  years 
I  beginning  after  December  31,  1986. 
[Reserved] 

§1.41-6    Aggregation  of  expenditures. 

(a)  Controlled  group  of  corporations;  trades 
Or  businesses  under  common  control. 

(1)  In  general. 

(2)  Definition  of  trade  or  business. 

(3)  Determination  of  common  control. 

(4)  Examples. 

(b)  Minimum  base  period  research 
expenses. 

(c)  Tax  accounting  periods  used. 

(1)  In  general. 

(2)  Special  rule  where  timing  of  research  is 
tnanipulated. 

(d)  Membership  during  taxable  year  in 
more  than  one  group. 

(e)  Intra-group  transactions. 

(1)  In  general. 

(2)  In-house  research  expjenses. 

(3)  Contract  research  expenses. 
'    (4)  Lease  payments. 

(5)  Payment  for  supplies. 

'^1.41-7    Special  rules. 

(a)  Allocations. 

(1)  Corporation  making  an  election  under 
Subchapter  S. 

(i)  Pass-through  for  taxable  years  beginning 
after  December  31, 1982,  in  the  case  of  an  S 
corporation. 

(ii)  Pass-through,  for  taxable  years 
beginning  before  January  1, 1983,  in  the  case 
of  a  subchapter  S  corporation. 

(2)  Pass-through  in  the  case  of  an  estate  or 
trust. 

(3)  Pass-through  in  the  case  of  a 
partnership. 

(i)  In  general. 

(ii)  Certain  expenditures  by  joint  ventures. 

(4)  Year  in  which  taken  into  account. 

(5)  Credit  allowed  subject  to  limitation. 

(b)  Adjustments  for  certain  acquisitions 
and  dispositions — Meaning  of  terms. 

(c)  Special  rule  for  pass-through  of  credit. 

(d)  Carryback  and  carryover  of  unused 
credits. 

§1.41-8    Special  rules  for  taxable  years 
ending  on  or  after  the  date  final  regulations 
ore  published  in  the  Federal  Register. 

(a)  Alternative  incremental  credit.  ' 

(b)  Election. 

(1)  In  general. 

(2)  Time  and  manner. 

(3)  Revocation. 

Par.  5.  Section  1.41-1  is  revised  to 
read  as  follows: 


§  1.41-1    Credit  for  increasing  research 
activities. 

(a)  Basic  principles.  Section  41 
provides  a  credit  for  increasing  research 
activities.  The  credit  is  intended  to 
encourage  business  firms  to  perform  the 
technological  research  necessary  to 
increase  the  innovative  qualities  and 
efficiency  of  the  U.S.  economy.  The 
credit  provides  an  incentive  for  business 
firms  to  increase  their  expenditures  for 
research  to  obtain  new  knowledge 
through  a  scientific  process  of 
experimentation.  Consequently,  the 
credit  is  not  to  be  applied  too  broadly 

or  in  a  manner  such  that  virtually  any 
expense  relating  to  the  development  of 
a  product  is  eligible  for  the  credit,  even 
if  some  portion  of  the  expense  of 
developing  the  product  does  qualify  for 
the  credit.  Similarly,  the  credit  is  not 
available  for  an  expenditure  merely 
because  the  expenditure  may  be  treated 
as  an  expense  under  section  174.  On  the 
other  hand,  the  credit  may  be  available 
even  though  the  technological  advance 
sought  by  the  taxpayer  is  evolutionary, 
and,  in  certain  circumstances,  even  if 
another  taxpayer  has  previously 
achieved  the  same  advance.  Moreover, 
the  credit  is  available  regardless  of 
whether  the  taxpayer  succeeds  or  fails 
in  achieving  the  desired  advance.  The 
credit  is  limited  to  eligible  expenditures 
paid  or  incurred  for  qualified  research, 
as  defined  in  section  41(d)  and  §  1.41- 
4. 

(b)  Amount  of  credit.  The  amount  of 
a  taxpayer's  credit  is  determined  under 
section  41(a).  For  taxable  years 
begirming  after  June  30,  1996,  and  at  the 
election  of  the  taxpayer,  the  portion  of 
the  credit  determined  under  section 
41(a)(1)  may  be  calculated  using  the 
alternative  incremental  credit  set  forth 
in  section  41(c)(4). 

(c)  Introduction  to  regulations  under 
section  41.  (1)  Sections  1.41-2  through 
1.41-8  and  1.41-3A  through  1.41-5A 
address  only  certain  provisions  of 
section  41.  The  following  table 
identifies  the  provisions  of  section  41 
that  are  addressed,  and  lists  each 
provision  with  the  section  of  the 
regulations  in  which  it  is  covered. 


Section  o1  the 
regulation 


Section  of  the 

Section  of  the  Internal  Reve- 

regulation 

nue  Code 

§1.41-2  

41(b) 

§1.41-3  

41(c) 

§1.41^  

41(d) 

§1.41-5  

41(e) 

§1.41-6  

41(0 

§1.41-7  

41(0 

41(g) 

§1.41-8  

41(c) 

§1.41-3A 

41(c)  (taxable  years  begir^ning 

before  January  1,  1990) 

§1.41-4A 
§  V41-5A 


Section  of  the  Internal  Reve- 
nue Code 


41(d)  (taxable  years  beginning 
before  January  1,  1986) 

41(e)  (taxable  years  beginning 
before  January  1,  1987) 


(2)  Section  1.41-3A  also  addresses  the 
special  rule  in  section  221(d)(2)  of  the 
Economic  Recovery  Tax  Act  of  1981 
relating  to  taxable  years  overlapping  the 
effective  dates  of  section  41.  Section  41 
was  formerly  designated  sections  30  and 
44F.  Sections  1.41-0  through  1.41-8 
and  1.41-OA  through  1.41-5A  refer  to 
these  sections  as  section  41  for 
conformity  purposes.  Whether  section 
41,  former  section  30,  or  former  section 
44F  applies  to  a  particular  expenditure 
depends  upon  when  the  expenditure 
was  paid  or  incurred. 

§1.41-2    [Attended] 

Par.  6.  Section  1.41-2  is  amended  as 
follows: 

1.  The  last  sentence  of  paragraph 
{a)(3)(i)  is  amended  by  removing  the 
language  "§  1.41-5(d)(2)"  and  adding 
"§  1.41-4A(d)(2)"  in  its  place. 

2.  The  last  sentence  of  paragraph 
(a)(3)(ii)  is  amended  by  removing  the 
language  "§  1.41-5(d)(3)"  and  adding 
"§  1.41-4A(d)(3)"  in  its  place. 

*3.  The  last  sentence  of  paragraph 
(a)(4)(ii)(F)  is  amended  by  removing  the 
language  "§  1.41-9(a){3)(ii)"  and  adding 
"§  1.41-7(a)(3)(ii)"  in  its  place. 

4.  Paragraph  (e)(l)(i)  is  amended  by 
refnoving  the  language  "§  1.41-5"  and 
adding  "§  1.41-4  or  1.41-4A,  whichever 
is  applicable"  in  its  place. 

Par.  7.  An  undesignated 
centerheading  is  added  immediately 
following  §  1^44B-1  to  read  as  follows: 

Research  Credit — For  Taxable  Years 
Beginning  Before  January  1, 1990 

§  1 .41  -3    [Redesignated  as  §  1 .41 -3A] 

Par.  8.  Section  1.41-3  is  redesignated 
as  §  1.41-3A  and  added  under  the  new 
undesignated  centerheading  "Research 
Credit — For  Taxable  Years  Beginning 
Before  January  1,  1990." 

Par.  9.  New  §  1.41-3  is  added  to  read 
as  follows: 

§1.41-3    Base  amount  for  taxable  years 
beginning  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

(a)  and  (b)  [Reserved] 

(c)  Definition  of  gross  receipts — (1)  In 
general.  For  purposes  of  section  41, 
gross  receipts  means  the  total  amount, 
as  determined  under  the  taxpayer's 
method  of  accounting,  derived  by  the 
taxpayer  from  all  its  activities  and  from 
all  sources  (e.g.,  revenues  derived  from 
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the  sale  of  inventory  before  reduction 
for  cost  of  goods  sold). 

(2)  Amounts  excluded.  For  purposes 
of  this  paragraph  (c),  gross  receipts  do 
not  include  amounts  representing — 

(i)  Returns  or  allowances; 

(ii)  Receipts  from  the  sale  or  exchange 
of  capital  assets,  as  defined  in  section 
1221; 

(iii)  Repayments  of  loans  or  similar 
instnunents  (e.g.,  a  repayment  of  the 
principal  amount  of  a  loan  held  by  a 
commercial  lender); 

(iv)  Receipts  from  a  sale  or  exchange 
not  in  the  ordinary  course  of  business, 
such  as  the  sale  of  an  entire  trade  or 
business  or  the  sale  of  property  used  in 
a  trade  or  business  as  defined  imder 
section  1221(2);  and 

(v)  Amounts  received  with  respect  to 
sales  tax  or  other  similar  state  and  local 
taxes  if,  under  the  applicable  state  or 
local  law,  the  tax  is  legally  imposed  on 
the  purchaser  of  the  good  or  service,  and 
the  taxpayer  merely  collects  and  remits 
the  tax  to  the  taxing  authority. 

(3)  Foreign  corporations.  For  purposes 
of  section  41,  in  the  case  of  a  foreign 
corporation,  gross  receipts  include  only 
gross  receipts  that  are  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 
See  section  864(c)  and  appUcable 
regulations  thereunder  for  the  definition 
of  effectively  connected  income. 

(d)  Consistency  requirement — (1)  In 
general.  In  computing  the  credit  for 
increasing  research  activities  for  taxable 
years  begiiming  after  December  31, 
1989,  qualified  research  expenses  and 
gross  receipts  taken  into  account  in 
computing  a  taxpayer's  fixed-base 
percentage  and  a  taxpayer's  base 
amount  must  be  determined  on  a  basis 
consistent  with  the  definition  of 
qualified  research  expenses  and  gross 
receipts  for  the  credit  year,  without 
regard  to  the  law  in  effect  for  the  taxable 
years  taken  into  account  in  computing 
the  fixed-base  percentage  or  the  base 
amount.  This  consistency  requirement 
apphes  even  if  the  period  for  filing  a 
claim  for  credit  or  refund  has  expired 
for  any  taxable  year  taken  into  account 
in  computing  the  fixed-base  percentage 
or  the  base  amount. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
the  consistency  rule  of  paragraph  (d)(1) 
of  this  section: 

Example  1.  (i)  X,  an  accrual  method 
taxpayer  using  the  calendar  year  as  its 
taxable  year,  incurs  qualified  research 
expenses  in  1990.  X  wants  to  compute  its 
research  credit  under  section  41  for  the  tax 
year  ending  December  31, 1990.  As  part  of 
the  computation,  X  must  determine  its  fixed- 
base  percentage,  which  depends  in  part  on 
X's  qualified  research  expenses  incurred 


during  the  fixed-base  period,  the  taxable 
years  beginning  after  December  31, 1983,  and 
before  January  1, 1989. 

(ii)  During  the  fixed-base  period,  X 
reported  the  following  amounts  as  qualified 
research  expenses  on  its  Form  6765: 

1984  SlOOx 

1985  I20x 

1986  150X 

1987  I80x 

1988  170x 

Total  $720x 

(iii)  For  the  taxable  years  ending  December 
31. 1984,  and  December  31, 1985,  X  based 
the  amounts  reported  as  qualified  research 
expenses  on  the  definition  of  qualified 
research  in  effect  for  those  taxable  years.  The 
definition  of  qualified  research  changed  for 
taxable  years  beginning  after  December  31, 
1985.  If  X  used  the  definition  of  qualified 
research  applicable  to  its  taxable  year  ending 
December  31, 1990,  the  credit  year,  its 
qualified  research  expenses  for  the  taxable 
years  ending  December  31, 1984,  and 
December  31, 1985,  would  be  reduced  to 
$80x  and  SlOOx,  respectively.  Under  the 
consistency  rule  in  section  41(c)(5)  and 
paragraph  (d)(1)  of  this  section,  to  compute 
the  research  credit  for  the  tax  year  ending 
December  31, 1990,  X  must  reduce  its 
qualified  research  expenses  for  1984  and 
1985  to  reflect  the  change  in  the  definition 
of  qualified  research  for  taxable  years 
beginning  after  December  31, 1985.  Thus,  X's 
total  qualified  research  expenses  for  the 
fixed-base  period  (1984-1988)  to  be  used  in 
computing  the  fixed-base  percentage  is  $80  -t- 
100  +  150  +  180  +  170  =  $680x. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that,  in  computing  its 
qualified  research  expenses  for  the  taxable 
year  ending  December  31, 1999,  X  claimed 
that  a  certain  type  of  expenditure  inciured  in 
1999  was  a  qualified  research  expense.  X's 
claim  reflected  a  change  in  X's  position, 
because  X  had  not  previously  claimed  that 
similar  expenditures  were  qualified  research 
expenses.  The  consistency  rule  requires  X  to 
adjust  its  qualified  research  expenses  in 
computing  the  fixed-base  p)ercentage  to 
include  any  similar  expenditures  not  treated 
as  qualified  research  expenses  during  the 
fixed-base  period,  regardless  of  whether  the 
period  for  filing  a  claim  for  credit  or  refund 
has  expired  for  any  year  taken  into  account 
in  computing  the  fixed-base  percentage. 

Par.  10.  Section  1.41-4  is  revised  to 
read  as  follows: 

§  1 .41  -4    Qualiflad  research  for 
expenditures  paid  or  Incurred  on  or  after 
ttte  date  final  regulations  are  publlslied  In 
the  Federal  Register. 

(a)  Qualified  research — (1)  General 
rule.  Research  activities  related  to  the 
development  or  improvement  of  a 
business  component  constitute  qualified 
research  only  if  the  research  activities 
meet  all  of  the  requirements  of  section 
41(d)(1)  and  this  section,  and  are  not 
otherwise  excluded  under  section 
41(d)(3)(B)  or  (4).  or  this  section. 


(2)  Requirements  of  section  41(d)(1). 
Research  constitutes  quaUfied  research 
only  if  it  is  research — 

(i)  With  respect  to  which 
expenditures  may  be  treated  as  expenses 
under  section  174,  see  §  1.174-2; 

(ii)  That  is  undertaken  for  the  purpose 
of  discovering  information  that  is 
technological  in  nature,  and  the 
application  of  which  is  intended  to  be 
useful  in  the  development  of  a  new  or 
improved  business  component  of  the 
taxpayer;  and 

(iii)  Substantially  all  of  the  activities 
of  which  constitute  elements  of  a 
process  of  experimentation  that  relates 
to  a  new  or  improved  function, 
performance,  reliability  or  quality. 

(3)  Discovering  information.  For 
purposes  of  section  41(d)  and  this 
section,  the  term  discovering 
information  means  obtaining  knowledge 
that  exceeds,  expands,  or  refines  the 
common  knowledge  of  skilled 
professionals  in  a  particular  field  of 
technology  or  science. 

(4)  Technological  in  nature.  For 
purposes  of  section  41(d)  and  this 
section,  information  is  technological  in 
nature  if  the  process  of  experimentation 
used  to  discover  such  information 
fundamentally  relies  on  principles  of 
physical  or  biological  sciences, 
engineering,  or  computer  science. 

(5)  Process  of  experimentation.  For 
purposes  of  section  41(d)  and  this 
section,  a  process  of  experimentation  is 
a  process  to  evaluate  more  than  one 
alternative  designed  to  achieve  a  result 
where  the  means  of  achieving  that  result 
are  uncertain  at  the  outset.  A  process  of 
experimentation  in  the  physical  or 
biological  sciences,  engineering,  or 
computer  science  requires  that  the 
taxpayer — 

(i)  Develop  one  or  more  hypotheses 
designed  to  achieve  the  intended  residt; 

(ii)  Design  a  scientific  experiment 
(that,  where  appropriate  to  the 
particular  field  of  research,  is  intended 
to  be  replicable  with  an  established 
experimental  control)  to  test  and 
analyze  those  hypotheses  (through,  for 
example,  modeling,  simulation,  or  a 
systematic  trial  and  error  methodology); 

(iii)  Conduct  the  experiment  and 
record  the  results;  and 

(iv)  Refine  or  discard  the  hypotheses 
as  part  of  a  sequential  design  process  to 
develop  or  improve  the  business 
component. 

(6)  Substantially  all  requirement.  The 
substantially  all  requirement  of  section 
41(d)(1)(C)  and  paragraph  (a)(2)(iii)  of 
this  section  is  satisfied  only  if  80 
percent  or  more  of  the  research 
activities,  measured  on  a  cost  or  other 
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consistently  applied  reasonable  basis, 
constitute  elements  of  a  process  of 
experimentation  for  a  purpose  described 
in  section  41(d)(3).  The  substantially  all 
requirement  is  applied  separately  to 
each  business  component. 

(7)  Use  of  computers  and  information 
technology.  The  employment  of 
computers  or  information  technology,  or 
the  reliance  on  principles  of  computer 
science  or  information  technology  to 
store,  collect,  manipulate,  translate, 
disseminate,  produce,  distribute,  or 
process  data  or  information,  and  similar 
uses  of  computers  and  information 
technology  does  not  itself  establish  that 
qualified  research  has  been  undertaken. 

(8)  Illustrations.  The  following 
examples  illustrate  the  application  of 
paragraph  (a)  of  this  section: 

Example  1 .  (i)  Facts.  X  undertakes  to 
develop  for  sale  a  tool  that  would  improve 
its  suite  of  application  development 
products.  The  desired  tool  would  handle 
connectivity  problems  for  software 
application  develop>ers  by  providing  data 
access  via  a  layer  of  software  that  is  more 
efifective  than  existing  software  at  finding 
data  in  various  locations  and  forms  within  a 
network,  translating  it  if  need  be,  and  then 
delivering  the  result  to  whatever  application 
or  user  requested  it.  The  means  of  developing 
such  versatile  database  access  middleware 
are  not  in  the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields.  In  order  to  determine  whether  it  can 
successfully  develop  the  desired  tool,  X 
develops,  tests,  and  discards  or  refmes 
various  algorithms  and  protocols. 

(ii)  Conclusion.  X's  activities  to  develop 
the  technology  to  build  the  new  software 
development  tool  may  be  qualified  research 
within  the  meaning  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section.  In  developing 
the  technology,  X  undertook  to  obtain 
knowledge  that  exceeds,  expmnds,  or  refines 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 

Example  2.  (i)  Facts.  X  acquired  a  new 
software  environment,  including  a  new 
operating  system  and  a  new  database 
management  system  with  related  tools.  X 
undertook  a  project  to  redeploy  its  data 
processing  systems  to  the  new  software 
environment.  X  anticipated  that,  relative  to 
the  old  system,  the  new  system  would 
significantly  increase  the  time-sharing 
capiabilities  of  its  computer  system.  The 
project  activities  included  redesign  of 
databases  and  user  interfaces,  and  translation 
of  code  from  one  progranuning  language  to 
another.  In  migrating  to  the  new  software 
environment,  X  relied  on  techniques  and 
approaches  that  were  within  the  common 
knowledge  of  skilled  professionals  in  the 
relevant  technological  fields. 

(ii)  Conclusion.  X's  activities  to  redeploy 
Its  data  processing  systems  to  the  new 
software  environment  are  not  qualified 
research  within  the  meaning  of  section 
41(d)(1)  and  paragraph  (a)  of  this  section.  X 
did  not  undertake  to  obtain  knowledge  that 
exceeds,  expands,  or  refines  the  common 


knowledge  of  skilled  professionals  in  the 
relevant  technological  fields. 

Example  3.  (i)  Facts.  X  operates  a  computer 
system  that  does  not  recognize  dates 
begiiming  in  the  year  2000.  In  order  to  ensure 
that  its  computer  system  will  not 
malfunction  in  the  year  2000,  X  inciu^ 
substantial  costs  having  its  employees 
manually  search  its  computer  programs  to 
find  all  date  fields  used  in  the  programs  and 
replace  all  of  the  date  fields  with  year  2000 
compliant  date  fields. 

(ii)  Conclusion.  Because  the  activities  of 
X's  employees  were  not  undertaken  to  obtain 
knowledge  that  exceeds,  expands,  or  refines 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields  and  do  not  involve  a  process  of 
experimentation,  the  activities  are  not 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  paragraph  (a)  of  this 
section. 

Example  4.  (i)  Facts.  X  is  engaged  in  the 
business  of  developing  and  manufacturing 
widgets.  X  wants  to  manufacture  an 
improved  widget  made  out  of  a  material  that 
X  has  not  previously  used.  Although  X  is 
uncertain  how  to  use  the  material  to 
manufocture  an  improved  widget,  the 
viability  and  means  of  using  the  material  to 
manufacture  such  widgets  are  within  the 
common  knowledge  of  skilled  professionals 
in  the  relevant  technological  fields. 

(ii)  Conclusion.  Even  though  X's 
ex[>enditvues  for  the  activities  to  resolve  the 
uncertainty  in  manufacturing  the  improved 
widget  may  be  treated  as  expenses  for 
research  activities  under  section  174  and 
§  1.174-2,  X's  activities  to  resolve  the 
uncertainty  in  manufacturing  the  improved 
widget  are  not  qualified  research  witliin  the 
meaning  of  section  41(d)  and  paragraph  (a)  of 
this  section.  Although  X's  activities  were 
intended  to  eliminate  uncertainty,  the 
activities  were  not  undertaken  to  obtain 
knowledge  that  exceeds,  expands,  or  refines 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 

Example  5.  (i)  Facts.  X  desires  to  build  a 
bridge  that  can  sustain  greater  traffic  flow 
without  deterioration  than  can  existing 
bridges.  The  technology  used  to  build  such 
a  bridge  is  not  in  the  common  knowledge  of 
skilled  professionals  in  the  relevant 
technological  fields.  X  eventually  abandons 
the  project  after  attempts  to  develop  the 
technology  prove  unsuccessful. 

(ii)  Conclusion.  X's  activities  to  develop 
the  technology  to  build  the  bridge  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  paragraph  (a)  of  this 
section,  regardless  of  the  fact  that  X  did  not 
actually  succeed  in  developing  that 
technology.  In  seeking  to  develop  the 
technology.  X  undertook  to  obtain  knowledge 
that  exceeds,  expands,  or  refines  the  common 
knowledge  of  sldlled  professionals  in  the 
relevant  technological  fields. 

Example  6.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  5,  except  that  Y  successfully 
builds  a  bridge  that  can  sustain  the  greater 
traffic  flow.  Thereafter,  Z  seeks  to  build  a 
bridge  that  can  also  sustain  such  greater 
traffic  flow.  The  technology  used  by  Y  to 
build  its  bridge  is  a  closely  guarded  secret 


that  is  not  known  to  Z  and  remains  beyond 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 

(ii)  Conclusion.  Z's  activities  to  develop  the 
technology  to  build  the  bridge  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  paragraph  (a)  of  this 
section,  even  if  it  so  happens  that  the 
technology  used  by  Z  to  build  its  bridge  is 
similar  or  identical  to  the  technology  used  by 
Y.  In  developing  the  technology,  Z  undertook 
to  obtain  knowledge  that  exceeds,  expands, 
or  refines  the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 

Example  7.  (i)  Facts.  X  and  other 
manufacturing  companies  have  previously 
designed  and  manufactured  a  i>articular  kind 
of  machine  using  Material  S.  Material  T  is 
less  expensive  than  Material  S.  X  wishes  to 
design  a  new  machine  that  app>ears  and 
functions  exactly  the  same  as  its  existing 
macliines.  but  that  is  made  of  Material  T 
instead  of  Material  S.  The  technology 
necessary  to  achieve  this  objective  is  not 
within  the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 

(ii)  Conclusion.  X's  activities  to  design  the 
new  machine  using  Material  T  may  be 
qualified  research  within  the  meaning  of 
section  41(d)(1)  and  paragraph  (a)  of  this 
section.  In  seeking  to  design  the  machine,  X 
undertook  to  obtain  knowledge  that  exceeds, 
expands,  or  refines  the  common  knowledge 
of  skilled  professionals  in  the  relevant 
technological  fields. 

Example  8.  (i)  Facts.  X,  a  tire  manufacturer, 
seeks  to  build  a  tire  that  will  not  deteriorate 
as  rapidly  under  certain  conditions  of  high 
sp>eed  and  temperature  as  do  existing  tues. 
The  design  of  such  a  tire  is  not  within  the 
common  knowledge  of  skilled  professionals 
in  the  relevant  technological  fields.  X 
commences  laboratory  research  on  January  1 . 
On  April  1,  X  determines  in  the  laboratory 
that  a  certain  combination  of  materials  and 
additives  can  withstand  higher  rotational 
sp>eeds  and  temperatures  than  the 
combination  of  materials  and  additives  used 
in  existing  tires.  On  the  basis  of  this 
determination,  X  undertakes  further  research 
activities  to  determine  how  to  design  a  tire 
using  those  materials  and  additives,  and  to 
determine  whether  such  a  tire  functions 
outside  the  laboratory  as  intended  under 
various  actual  road  conditions.  By  September 
1,  but  not  prior  to  September  1,  X's  research 
has  progressed  to  the  point  where,  applying 
X's  knowledge  to  date,  both  the  viability  and 
means  of  producing  the  desired  tire  would  be 
within  the  common  knowledge  of  skilled 
pro^sionals  in  the  relevant  technological 
fields.  However,  X  continues  to  engage  in 
certain  research  activities  related  to  the  tire 
after  September  1 ,  and  until  the  first  tire  rolls 
off  the  assembly  line  on  December  1. 

(ii)  Conclusion.  Some  or  all  of  X's  research 
activities  until  September  1  may  be  qualified 
research  within  the  meaning  of  section 
41(d)(1)  and  paragraph  (a)  of  this  section.  In 
seeking  to  design  the  tire,  X  undertook  to 
obtain  knowledge  that  exceeds,  exptands,  or 
refines  the  conmion  knowledge  of  skilled 
professionals  in  the  relevant  technological 
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fields.  The  activities  conducted  after 
September  1  are  not  qualified  research  within 
the  meaning  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section,  because  those 
activities  were  not  undertaken  to  obtain 
knowledge  that  exceeds,  expands,  or  refines 
the  common  knowledge  of  skilled 
professionals  in  the  relevant  technological 
fields. 


(b)  Application  of  requirements  for 
qualified  research— (1)  In  general.  The 
requirements  for  qualified  research  in 
section  41(d)(1)  and  paragraph  (a)  of  this 
section,  must  be  applied  separately  to 
each  business  component,  as  defined  in 
section  41(d)(2)(B).  In  cases  involving 
development  of  both  a  product  and  a 
manufacturing  or  other  commercial 
production  process  for  the  product, 
research  activities  relating  to 
development  of  the  process  are  not 
qualified  research  unless  the 
requirements  of  section  41(d)  and  this 
section  are  met  for  the  research 
activities  relating  to  the  process  without 
taking  into  account  the  research 
activities  relating  to  development  of  the 
product.  Similarly,  research  activities 
relating  to  development  of  the  product 
are  not  qualified  research  unless  the 
requirements  of  section  41(d)  and  this 
section  are  met  for  the  research 
activities  relating  to  the  product  without 
taking  into  account  the  research 
activities  relating  to  development  of  the 
manufacturing  or  other  commercial 
production  process. 

(2)  Shrinking-back  rule.  The 
requirements  of  section  41(d)  and 
paragraph  (a)  of  this  section  are  to  be 
applied  first  at  the  level  of  the  discrete 
business  component  to  be  held  for  sale, 
lease  or  license,  or  used  by  the  taxpayer 
in  a  trade  or  business  of  the  taxpayer. 

If  all  aspects  of  the  requirements  are  not 
met  at  the  first  level,  the  requirements 
are  to  be  applied  at  the  next  most 
significant  subset  of  elements  of  the 
business  component.  The  shrinking- 
back  of  the  applicable  business 
component  continues  until  a  subset  of 
elements  of  the  business  component 
satisfies  the  requirements  of  section 
41(d)  and  paragraph  (a)  of  this  section 
(treating  that  subset  of  elements  as  a 
business  component)  or  the  most  basic 
element  fails  to  satisfy  the  requirements. 

(3)  Illustration.  The  following 
example  illustrates  the  application  of 
this  paragraph  (b): 

Example.  X,  a  motorcycle  engine  builder, 
develops  a  new  carburetor  for  use  in  a 
motorcycle  engine.  X  also  modifies  an 
existing  engine  design  for  use  with  the  new 
carburetor.  Under  the  shrinking-back  rule, 
the  requirements  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section  are  applied  first 
to  the  engine.  If  the  modifications  to  the 
engine  when  viewed  as  a  whole,  including 
the  development  of  the  new  carburetor,  do 


not  satisfy  the  requirements  of  section 
41(d)(1)  and  paragraph  (a)  of  this  section, 
those  requirements  are  applied  to  the  next 
most  significant  subset  of  elements  of  the 
business  component.  For  purposes  of  this 
example,  it  is  assumed  that  the  new 
carburetor  is  the  next  most  significant  subset 
of  elements  of  the  business  component.  The 
research  activities  in  developing  the  new 
carburetor  may  constitute  qualified  research 
within  the  meaning  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section. 

(c)  Excluded  activities— (I)  In  general. 
Qualified  research  does  not  include  any 
activity  described  in  sections  41(d)(3)(B) 
and  (4),  this  paragraph  (c),  and 
paragraph  (e)  of  this  section. 

(2)  Research  after  commercial 
production — (i)  In  general.  Activities 
conducted  after  the  beginning  of 
commercial  production  of  a  business 
component  are  not  qualified  research. 
Activities  are  conducted  after  the 
beginning  of  commercial  production  of 
a  business  component  if  such  activities 
are  conducted  after  the  component  is 
developed  to  the  point  where  it  is  ready 
for  commercial  sale  or  use.  or  meets  the 
basic  functional  and  economic 
requirements  of  the  taxpayer  for  the 
component's  sale  or  use. 

(ii)  Certain  additional  activities 
related  to  the  business  component.  The 
following  activities  are  deemed  to  occur 
after  the  beginning  of  commercial 
production  of  a  business  component — 

(A)  Preproduction  planning  for  a 
finished  business  component; 

(B)  Tooling-up  for  production: 

(C)  Trial  production  runs; 

(D)  Trouble  shooting  involving 
detecting  faults  in  production 
equipment  or  processes; 

(E)  Accumulating  data  relating  to 
production  processes;  and 

(F)  Debugging  or  correcting  flaws  in  a 
business  component. 

(iii)  Activities  related  to  production 
process  or  technique.  In  cases  involving 
development  of  both  a  product  and  a 
manufacturing  or  other  commercial 
production  process  for  the  product,  the 
exclusion  described  in  section 
41(d)(4)(A)  and  paragraphs  (c)(2)(i)  and 
(ii)  of  this  section  applies  separately  for 
the  activities  relating  to  the 
development  of  the  product  and  the 
activities  relating  to  the  development  of 
the  process.  For  example,  even  after  a 
product  meets  the  taxpayer's  basic 
functional  and  economic  requirements, 
activities  relating,  to  the  development  of 
the  manufacturing  process  still  may 
constitute  qualified  research,  provided 
that  the  development  of  the  process 
itself  separately  satisfies  the 
requirements  of  section  41(d)  and  this 
section,  and  the  activities  are  conducted 
before  the  process  meets  the  taxpayer's 


basic  functionial  and  economic 
requirements  or  is  ready  for  commercial 
use. 

(3)  Adaptation  of  existing  business 
components.  Activities  relating  to 
adapting  an  existing  business 
component  to  a  particular  customer's 
requirement  or  need  are  not  qualified 
research.  This  exclusion  does  not  apply 
merely  because  a  business  component  is 
intended  for  a  specific  customer. 

(4)  Duplication  of  existing  business 
component.  Activities  relating  to 
reproducing  an  existing  business 
component  (in  whole  or  in  part)  from  a 
physical  examination  of  the  business 
component  itself  or  from  plans, 
blueprints,  detailed  specifications,  or 
publicly  available  information  about  the 
business  component  are  not  qualified 
research.  This  exclusion  does  not  apply 
merely  because  the  taxpayer  inspects  an 
existing  business  component  in  the 
course  of  developing  its  own  business 
component. 

(5)  Surveys,  studies,  research  relating 
to  management  functions,  etc.  Qualified 
research  does  not  include  activities 
relating  to — 

(i)  Efficiency  surveys; 

(ii)  Management  functions  (except  for 
the  direct  supervision  of  qualified 
research  as  defined  in  §  1.41-2(c)(2))  or 
techniques,  including  such  items  as 
preparation  of  financial  data  and 
analysis,  development  of  employee 
training  programs  and  management 
organization  plans,  and  management- 
based  changes  in  production  processes 
(such  as  rearranging  work  stations  on  an 
assembly  line); 

(iii)  Market  research,  testing,  or 
development  (including  advertising  or 
promotions); 

(iv)  Routine  data  collections;  or 

(v)  Routine  or  ordinary  testing  or 
inspections  for  quality  control. 

(6)  Internal-use  computer  software. 
[Reserved]  ^ 

(7)  Activities  outside  the  United 
States — (i)  In  general.  Research 
conducted  outside  the  United  States,  as 
defined  in  section  7701(a)(9).  does  not 
constitute  qualified  research. 

(ii)  Apportionment  of  in-house 
research  expenses.  In-house  research 
expenses  paid  or  incurred  for  qualified 
services  performed  both  in  the  United 
States  and  outside  the  United  States 
must  be  apportioned  between  the 
services  performed  in  the  United  States 
and  the  services  performed  outside  the 
United  States.  Only  those  in-house 
research  expenses  apportioned  to  the 


'  Section  1.41-4(e).  proposed  on  January  2.  1997 
(62  FR  83),  including  any  revisions  to  that  proposed 
rule  will  be  incorporated  as  this  paragraph  (c)(6)  in 
the  final  rule. 
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services  performed  within  the  United 
States  are  eligible  to  be  treated  as 
qualified  research  expenses,  unless  the 
in-house  research  expenses  are  wages 
and  the  80  percent  rule  of  §  1.41-2(d)(2) 
applies. 

liii)  Apportionment  of  contract 
research  expenses.  If  contract  research 
ip  performed  partly  in  the  United  States 
and  partly  outside  the  United  States, 
only  65  percent  (or  75  percent  in  the 
case  of  amounts  paid  to  qualified 
research  consortia)  of  the  portion  of  the 
contract  amount  that  is  attributable  to 
the  research  activity  performed  in  the 
United  States  may  qualify  as  a  contract 
research  expense  (even  if  80  percent  or 
more  of  the  contract  amount  is  for 
research  performed  in  the  United 
States). 

(8)  Research  in  the  social  sciences, 
etc.  Qualified  research  does  not  include 
research  in  the  social  sciences 
[including  economics,  business 
management,  and  behavioral  sciences), 
arts,  or  humanities. 

(9)  Research  funded  by  any  grant, 
contract,  or  otherwise.  Qualified 
research  does  not  include  any  research 
to  the  extent  funded  by  any  grant, 
contract,  or  otherwise  by  another  person 
(or  governmental  entity).  To  determine 
the  extent  to  which  research  is  so 
funded,  §  1.41-4A(d)  applies. 

(10)  Illustrations.  The  following 
examples  illustrate  provisions  contained 
in  paragraphs  (c)(1)  through  (9)  of  this 
section.  No  inference  should  be  drawn 
from  these  examples  concerning  the 
application  of  section  41(d)(1)  and 
paragraph  (a)  of  this  section  to  these 
facts: 

Example  J.  (i)  Facts.  X.  a  pharmaceutical 
company,  performs  additional  clinical  tests 
on  one  of  its  products  after  that  product  has 
been  approved  for  a  specific  therapeutic  use 
by  the  FDA  and  is  ready  for  commercial 
production  and  sale.  The  clinical  tests  study 
the  drug's  long-term  morbidity  and  mortality 
profile,  and  are  undertaken  to  develop 
information  to  use  in  the  marketing  materials 
for  the  drug. 

(ii)  Conclusion.  Because  the  additional 
tests  are  performed  after  the  drug  is  ready  for 
commercial  sale,  X's  activities  in  connection 
with  the  tests  are  excluded  from  the 
definition  of  qualified  research  under  section 
41(d)(4)(A)  and  paragraph  (c)(2)  of  this 
section. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1.  except  that,  while  studying 
the  long-term  morbidity  and  mortality  profile 
of  the  drug  product,  X  discovers  that  the 
product  may  be  useful  in  treating  a  different 
medical  condition,  X  begins  new  clinical 
studies  to  establish  the  compound's  new 
potential  therapeutic  use. 

(ii)  Conclusion.  Because  the  new  clinical 
studies  are  pjerformed  to  establish  a  new 
therapeutic  use  of  the  drug  product,  the 
idditional  clinical  studies  performed  to 


establish  the  new  therapeutic  use  are  not 
excluded  from  the  definition  of  qualified 
research  under  section  41(d)(4)(A)  and 
paragraph  (c)(2)  of  this  section. 

Example  3.  (i)  Facts.  X,  a  domestic 
corporation  that  manufactures  paper, 
develops  and  markets  a  new  type  of  pa.per 
containing  a  different  chemical  composition 
than  the  paper  generally  available  for 
commercial  sale.  Prior  to  manufacturing  the 
paper,  X  conducts  preproduction  planning 
for  the  finished  paper  product,  tools  up  for 
production,  conducts  trial  production  runs, 
engages  in  trouble  shooting  involving 
detecting  problems  in  production  equipment, 
accumulates  production  process  data,  and 
debugs  the  product. 

(ii)  Conclusion.  X's  activities  of 
preproduction  planning,  tooling  up  for 
production,  trial  production  runs,  trouble 
shooting,  accumulation  of  production 
process  data,  and  product  debugging  do  not 
constitute  qualified  research  with  respect  to 
development  of  the  paf>er  product  because 
the  activities  are  deemed  to  occur  after  the 
beginning  of  commercial  production  of  the 
product.  Whether  any  activities  engaged  in 
by  X  to  develop  a  process  for  manufacturing 
the  paper  constitute  qualified  research 
depends  on  whether  the  development  of  the 
process  itself  separately  satisfies  the 
requirements  of  section  41(d)  and  this 
section,  and  whether  the  process  meets  the 
taxpayer's  basic  functional  and  economic 
requirements  or  is  ready  for  commercial  use. 

Example  4.  (i)  Facts.  X.  a  computer 
software  development  firm,  owns  all 
substantial  rights  in  a  general  ledger 
accounting  software  core  program  that  X 
markets  and  licenses  to  customers.  After 
entering  into  a  contractual  agreement  with  a 
customer,  X  incurs  expenditures  in 
modifying  the  core  software  program  to  adapt 
the  program  to  the  customer's  requirement  or 
need. 

(ii)  Conclusion.  Because  X's  activities 
represent  activities  to  modify  an  existing 
software  program  to  adapt  the  program  to  a 
particular  customer's  requirement,  X's 
activities  are  excluded  from  the  definition  of 
qualified  research  under  section  41(d)(4)(B) 
and  paragraph  (c)(3)  of  this  section. 

Example  5.  (i)  Facts.  An  existing  gasoline 
additive  is  manufactured  by  Y  using  three 
ingredients.  A,  B,  and  C.  X  seeks  to  develop 
and  manufacture  its  own  gasoline  additive 
that  appears  and  functions  in  a  manner 
similar  to  Y's  additive.  To  develop  its  own 
additive,  X  first  inspects  the  composition  of 
Y's  additive,  and  uses  knowledge  gained 
from  the  inspection  to  reproduce  A  and  B  in 
the  laboratory.  Any  differences  between 
ingredients  A  and  B  mat  are  used  in  Y's 
additive  and  those  reproduced  by  X  are 
insignificant  and  are  not  material  to  the 
viability,  effectiveness,  or  cost  of  A  and  B.  X 
desires  to  use  with  A  and  B  an  ingredient 
that  has  a  materially  lower  cost  than 
ingredient  C.  Accordingly,  X  engages  in  a 
process  of  experimentation  to  discover 
potential  alternative  formulations  of  the 
additive  (i.e.,  the  development  and  use  of 
various  ingredients  other  than  C  to  use  with 
A  and  B). 

(ii)  Conclusion.  X's  activities  in  analyzing 
and  reproducing  ingredients  A  and  B  involve 


duplication  of  existing  business  components 
and  are  excluded  from  qualified  research 
under  section  41(d)(4)(C)  and  paragraph 
(c)(4)  of  this  section.  X's  experimentation 
activities  to  discover  potential  alternative 
formulations  of  the  additive  do  not  involve 
duplication  of  an  existing  business 
component  and  are  not  excluded  from 
qualified  research  under  section  41(d)(4)(C) 
and^aragraph  (c)(4)  of  this  section. 

Example  6.  (i)  Facts.  X,  an  appliance 
manufacturer,  rearranges  employee  work 
stations  in  its  manufacturing  assembly  line 
and  develops  a  new  employee  training 
program  to  train  employees  for  the 
rearranged  work  stations. 

(ii)  Conclusion.  X's  activities  associated 
with  rearranging  the  work  stations  and 
developing  a  new  employee  training  program 
represent  activities  related  to  management 
functions  or  techniques  and  are  excluded 
from  qualified  research  under  section 
41(d)(4)(D)  and  paragraph  (c)(5)  of  this 
section. 

Example  7.  (i)  Facts.  X,  an  insurance 
company,  develops  a  new  life  insurance 
product.  In  the  course  of  developing  the 
product,  X  engages  in  research  with  respect 
to  the  effect  of  pricing  and  tax  consequences 
on  demand  for  the  product,  the  expected 
volatility  of  interest  rates,  and  the  expected 
mortality  rates  (based  on  published  data  and 
prior  insurance  claims). 

(ii)  Conclusion.  X's  activities  related  to  the 
new  product  represent  research  in  the  social 
sciences,  and  are  thus  excluded  from 
qualified  research  under  section  41(d)(4)(G) 
and  paragraph  (c)(7)  of  this  section. 

(d)  Documentation.  See  section  6001 
and  the  regulations  thereunder  for  the 
recordkeeping  requirements  that  must 
be  satisfied. 

§1.41-5    (Redesignated  as  §  1. 41 -4A,  and 
ArrAnded] 

Par.  11.  Section  1.41-5  is 
redesignated  as  §  1.41-4A.  and  the  last 
sentence  of  paragraph  (d)(1)  is  amended 
by  removing  the  language  "§  1.41-8(e)" 
and  adding  "§  1.41-6(e)"  in  its  place. 

§1.41-6    [Redesignated  as  §1.41-6  and 
Amended] 

Par.  12.  Section  1.41-6  is 
redesignated  as  §  1.41-5  and  the  section 
heading  is  amended  by  removing  the 
language  "December  31,  1985"  and 
adding  "December  31,  1986"  in  its 
place. 

§1.41-7    [Redesignated  as  §  1 .41 -5A,  and 
Amended] 

Par.  13.  Section  1.41-7  is 
redesignated  as  §  1.41-5A,  and  amended 
as  follows: 

1.  The  section  heading  is  amended  by 
removing  the  language  "January- 1, 
1986"  and  adding  "January  1,  1987"  in 
its  place. 

2.  Paragraph  (e)(2)  is  amended  by 
removing  the  language  "§  1.41-5(c)" 
and  adding  "1.41-4A(c)"  in  its  place. 
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§1.41-8    [Redesignated  as  §  1 .41  -6,  and 
Amended] 

Par.  14.  Section  1.41-8  is 
redesignated  as  §  1.41-6,  and  the  last 
sentence  of  paragraph  (c)  is  amended  by 
removing  the  language  "§  1.41-3,  except 
that  §  1.41-3(c)(2r'  and  adding  "§  1.41- 
3A.  except  that  §  1.41-3A(c)(2)"  in  its 
place. 

§1.41-9    [Redesignated  as  §1.41-7] 

Par.  15.  Section  1.41-9  is 
redesignated  as  §  1.41-7. 

Par.  16.  New  §  1.41-8  is  added  to  read 
as  follows: 

§1.41-8    Special  rules  for  taxable  years 
ending  on  or  after  the  date  final  regulations 
are  published  in  the  Federal  Register. 

(a)  Alternative  incremental  credit.  At 
the  election  of  the  taxpayer,  the  credit 
determined  under  section  41(a)(1) 
equals  the  amount  determined  under 
section  41(c)(4). 

(b)  Election— [1]  In  general.  A 
taxpayer  may  elect  to  apply  the 
provisions  of  the  alternative  incremental 
credit  in  section  41(c)(4)  for  any  taxable 
year  of  the  taxpayer  beginning  after  June 
30,  1996.  If  a  taxpayer  makes  an  election 
under  section  41(c)(4),  the  election 
applies  to  the  taxable  year  for  which 
made  and  all  subsequent  taxable  years. 

(2)  Time  and  manner  of  election.  An 
election  under  section  41(c)(4)  is  made 
by  completing  the  portion  of  Form  6765, 
"Credit  for  Increasing  Research 
Activities,"  relating  to  the  election  of 
the  alternative  incremental  credit,  and 
attaching  the  completed  form  to  the 
taxpayer's  timely  filed  original  return 
(including  extensions)  for  the  taxable 
year  to  which  the  election  applies. 

(3)  Revocation.  An  election  under  this 
section  may  not  be  revoked  except  with 
the  consent  of  the  Commissioner.  A 
taxpayer  must  attach  the 
Commissioner's  consent  to  revoke  an 
election  under  section  41(c)(4)  to  the 
taxpayer's  timely  filed  original  return 
(including  extensions)  for  the  taxable 
year  of  the  revocation. 

Par.  17.  Section  1.41-OA  is  added 
under  the  new  undesignated 
centerheading  "Research  Credit — For 
Taxable  Years  Beginning  Before  January 
1, 1990"  to  read  as  follows: 

§  1 .41  -OA    Table  of  contents. 

This  section  lists  the  paragraphs 
contained  in  §§  1.41-OA,  1.41-3A,  1.41- 
4A  and  1.41-5A. 

§  1.41-OA     Table  of  contents. 

§  1.41-3A    Base  period  research  expenses. 

(a)  Number  of  years  in  base  period. 

(b)  New  taxpayers. 

(c)  Definition  of  base  period  research 
ex|)enses. 

(d)  Special  rules  for  short  taxable  years. 


(1)  Short  determination  year. 

(2)  Short  base  period  year. 

(3)  Years  overlapping  the  effective  dates  of 
section  41  (section  44F). 

(i)  Determination  years, 
(ii)  Base  period  years. 

(4)  Number  of  months  in  a  short  taxable 
year. 

(e)  Examples. 

§  1.41-4A    Qualified  research  for  taxable 
years  beginning  before  January  1,  1986. 

(a)  General  rule. 

(b)  Activities  outside  the  United  States. 

(1)  In-house  research. 

(2)  Contract  research. 

(c)  Social  sciences  or  humanities. 

(d)  Research  funded  by  any  grant,  contract, 
or  otherwise. 

(1)  In  general. 

(2)  Research  in  which  taxpayer  retains  no 
rights. 

(3)  Research  in  which  the  taxpayer  retains 
substantial  rights. 

(i)  In  general. 

(ii)  Pro  rata  allocation. 

(iii)  Project-by-project  determination. 

(4)  Independent  research  and  development 
under  the  Federal  Acquisition  Regulations 
System  and  similar  provisions. 

(5)  Funding  determinable  only  in 
subsequent  taxable  year. 

(6)  Examples. 

§1.41  -5 A     Basic  research  for  taxable  years 
beginning  before  January  1 ,  1 987. 

(a)  In  general. 

(b)  Trade  or  business  requirement. 

(c)  Prepaid  amounts. 

(1)  In  general. 

(2)  Transfers  of  property. 

(d)  Written  research  agreement. 

(1)  In  general. 

(2)  Agreement  between  a  corporation  and 
a  qualified  organization  after  June  30,  1983. 

(i)  In  general. 

(ii)  Transfers  of  property. 

(3)  Agreement  between  a  qualified  fund 
and  a  qualified  educational  organization  after 
lune  30,  1983. 

(e)  Exclusions. 

(1)  Research  conducted  outside  the  United 
States. 

(2)  Research  in  the  social  sciences  or 
humanities. 

(f)  Procedure  for  making  an  election  to  be 
treated  as  a  qualified  fund. 

§1.218-0    [Removed] 

Par.  18.  Section  1.218-0  is  removed. 

§1.482-7    [Amended] 

Par.  19.  In  §  1.482-7,  the  sixth 
sentence  of  paragraph  (h)(1)  is  amended 
by  removing  the  language  "§  1.41-8(e)" 
and  adding  "§  1.41-6(e)"  in  its  place. 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  98-31528  Filed  12-01-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502,  545  and  571 
[Docket  No.  98-21] 

Miscellaneous  Amendments  to  Rules 
of  Practice  and  Procedure 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 


SUMMARY:  The  Federal  Maritime 
Commission  intends  to  make 
corrections  and  changes  to  existing 
regulations  to  update  and  improve 
them,  and  to  conform  them  to  and 
implement  the  Ocean  Shipping  Reform 
Act  of  1998.  At  the  same  time,  the 
Commission  is  restructuring  all  of  its 
rules  and  regulations.  (See  Tables 
herein.)  This  proposed  rule  would 
modify  part  502  (Rules  of  Practice  and 
Procedure)  and  part  571  (to  be 
redesignated  as  part  545) 
(Interpretations  and  Statements  of 
Policy). 

DATES:  Submit  comments  on  or  before 
January  4,  1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
N.W.,  Room  1046,  Washington,  D.C., 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  St.,  N.W.,  Room  1046, 
Washington,  D.C.  20573-0001  (202) 
523-5725,  E-mail:  secretary@fmc.gov, 
SUPPLEMENTARY  INFORMATION: 

The  Ocean  Shipping  Reform  Act  of 
1998  ("OSRA"),  Pub.  L.  105-258.  112 
Stat.  1902.  which  made  numerous 
changes  to  the  Shipping  Act  of  1984 
("1984  Act"),  Pub.  L.  98-237,  98  Stat.  67 
(46  U.S.C.  app.  sees.  1701  through 
1720),  was  enacted  on  October  14,  1998, 
and  becomes  effective  on  May  1,  1999. 
Among  other  things,  OSRA  authorizes 
the  Commission  to  prescribe 
implementing  rules  and  regulations. 
Accordingly,  the  Federal  Maritime 
Commission  (hereinafter  referred  to  as 
the  Commission)  must  conform  all  of  its 
rules  and  regulations  to  this  new  statute. 

In  addition  to  changes  required  by 
OSRA,  other  changes  will  be  made  to 
improve  various  rules  and  to  bring  them 
in  line  with  current  practices, 
guidelines  and  organization.  This 
approach  will  provide  the  Commission 
and  the  industry  with  the  opportunity  to 
review  the  Commission's  rules  and 
regulations  related  to  ocean  shipping. 
This  review  process  should  ultimately 
result  in  a  more  useful  realignment  of 
Chapter  IV  of  Title  46  of  the  CFR. 
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The  Commission  takes  this 
opportunity  to  inform  the  public  of  its 
intended  general  reorganization  of  parts 
500-588.  As  realigned,  the 
Commission's  rules  will  be  contained  in 
three  Subchapters.  Subchapter  A  will 
continue  to  set  forth  general  and 
administrative  provisions.  Subchapter  B 
will  contain  all  of  the  Commission's 
basic  regulations  concerning  operations 
in  the  U.S.  foreign  commerce. 
Subchapter  C  will  be  set  aside  to  cover 
matters  involving  the  restrictive 
maritime  practices  of  foreign 
governments  and  controlled  carriers. 
Subchapter  D  will  be  removed.  All  rule 
changes  will  become  effective  May  1, 
1999.  An  outline  of  the  foregoing  is  set 
forth  in  the  following  tables: 


Federal  Maritime  Commission — 46 
CFR,  Chapter  IV.— Redesigna- 
TiON  AND  Distribution  Table 


Old  part  or  section  (§ ) 


600  

501  

602  

§502.92  (Special  Dockets)  

603  

604  

605  

606  

607  

610  

§510.25  &§514.1(c)(1)(iii) 

(Anti-rebate  Certification). 
614 

§514.7  &  §514.17  (Service 

Contracts). 
640  

671   

672  

§572.301  (Agreement  Exemp- 
tions). 

582  

583  

585  

686  

687  

688  


New  part  or 
section  (§) 


508. 

501. 

502. 

§502.271. 

503. 

504. 

505. 

506. 

507. 

515. 

To  be  re- 
moved. 

520.  525.  & 
565. 

530. 

540. 
545. 
535. 

§502.67  (All 
exemptions). 
To  be  re- 
moved. 
515. 
550. 
551. 
560. 
555. 


Federal  Maritime  Commission — 46 
CFR.  Chapter  IV.— Derivation 
Table 


New  part 


Old  part 


(Subchapter  A — General  and 
Administrative  Provisions) 


501 
502 
503 
504 
505 
506 
607 


501. 
502. 
503. 
504. 
505. 
506. 
507. 


Federal  Maritime  Commission — 46 
CFR,  Chapter  IV.— Derivation 
Table— Continued 


New  part 

Old  part 

508 

500. 

(Subchapter  B — Regulations  Affecting 
Ocean  Shipping  in  Foreign  Commerce) 


515  

510.  583. 

520  

514. 

525  

514. 

530  

514. 

535  

572. 

540  

540. 

545  

571. 

(Subchapter  0 — Regulations  and  Actions 
to  Address  Restrictive  Foreign  Maritime 
Practices) 


550 

551 
555 
560 
565 


585. 

586. 

588. 

587. 

(Controlled 

Carriers — New). 


In  addition  to  providing  notice  of  the 
Commission's  intent  to  reorganize  its 
rules,  this  notice  of  proposed 
rulemaking  proposes  various 
amendments  to  Parts  502  and  571. 
Changes  to  other  parts  of  the 
Commissions'  rules  will  be  the  subject 
of  future  notices  of  proposed 
rulemaking. 

The  OSRA,  among  other  things, 
modified  section  8(e)  of  the  1984  Act  by 
adding  authority  for  the  Commission, 
upon  application,  to  grant  refund  and 
waiver  of  tariff  charges  for  errors  in 
quoting  a  tariff,  and  eliminating  tariff 
filing  at  the  Commission,  instead 
requiring  common  carriers  to  publish 
tariffs  and  make  them  electronically 
available.  The  OSRA  also  modified  the 
standards  for  exemption  from 
requirements  of  the  1984  Act,  and 
changed  its  provisions  prohibiting  the 
refusal  to  negotiate  with  a  shipper's 
association.  In  addition,  the 
Commission's  Rules  of  Practice  and 
Procedure,  located  currently  at  46  CFR 
502,  contain  references  to  statutes  no 
longer  within  the  purview  of  the 
Commission,  certain  provisions  are  in 
need  of  modernization  and  clarification, 
and  the  Commission  desires  to  change 
certain  other  provisions.  The 
Commission  now  proposes  to  make  the 
following  modifications  to  Parts  502  and 
571  to  reflect  statutory  changes,  and  to 
clarify,  reorganize,  modernize,  and 
improve  its  rules  of  practice  and 
procedure.  The  proposed  modifications 
will  be  addressed  seriatim. 

The  authority  citation  would  be 
modified  to  drop  references  to  the 


Shipping  Act,  1916  ("1916  Act"), 
responsibility  for  which  has  been 
transferred  to  the  Surface 
Transportation  Board  ("STB")  within 
the  Department  of  Transportation,  and 
to  list  OSRA.  Public  Law  105-258.  as  an 
authority  for  Part  502.  Similarly.  §  502.1 
would  be  modified  to  drop  references  to 
the  1916  Act  and  the  Intercoastal 
Shipping  Act,  1933  ("1933  Act"), 
responsibility  for  which  also  has  been 
transferred  to  the  STB. 

To  improve  structure,  current 
§  502. 11(a)  would  be  moved  and  become 
new  §  502.2(e),  thus  leaving  §  502.11  to 
deal  only  with  ex  parte 
communications.  Also,  the  heading  of 
§  502.21(c)  would  be  changed  to  better 
reflect  its  subject  matter,  i.e.,  special 
appearance. 

Section  502.23  would  be  restructured 
for  simplification  purposes,  and 
modernized  to  replace  references  to 
telephone  calls  and  telegrams  with 
references  to  facsimile  and  e-mail. 
Exhibit  No.  1  to  subpart  B  of  Part  502 
would  similarly  be  modified.  Also, 
pre/posed  §  502.23(d)  would 
accommodate  requests  by  attorneys  to 
withdraw  from  representing  a  client. 
Some  recent  proceedings  have  involved 
issues  concerning  attempts  by  counsel 
to  withdraw  from  representation. 
Cu/rent  §  502.23  provides  for 
substitution  of  counsel,  but  is  silent 
with  respect  to  withdrawal  of  counsel. 

Section  502.24  would  be  modified  to 
delete  reference  to  field  offices,  since 
the  Commission  no  longer  has  any  field 
offices. 

Section  502.26  would  be  modified  to 
incorporate  the  standards  of  conduct  set 
forth  in  the  American  Bar  Association's 
Model  Rules  of  Professional  Conduct  as 
the  standards  to  govern  conduct  of 
attorneys  practicing  before  the 
Commission. 

Changes  are  proposed  to  §  502.42  to 
reflect  the  fact  that  the  Director,  Bureau 
of  Enforcement,  is  not  necessarily  a 
party  to  proceedings  involving  petitions, 
small  claim  proceedings,  and  special 
docket  proceedings. 

For  clarification  purposes,  §  502.51 
would  be  modified  to  reflect  that 
rulemaking  proceedings  may  be 
initiated  on  the  Commission's  own 
motion,  as  well  as  by  petition.  Also,  a 
new  paragraph  would  be  added  to 
§  502.62  to  point  out  the  requirement  in 
§  502.201(b)  that  discovery  be 
commenced  with  the  filing  of  a 
complaint. 

Section  502.63  would  be  modified  for 
clarification  by  revising  the  section 
heading,  as  well  as  deleting  references 
to  the  1916  Act.  Section  502.64  would 
be  revised  to  explicitly  require  answers 
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to  be  verified,  in  conformity  with 
Exhibit  1  to  Subpart  E. 

A  new  rule,  §  502.67,  would  set  forth 
the  exemption  procedures  under  the 
OSRA,  which  amended  the  exemption 
standard  by  eliminating  inquiries  as  to 
whether  a  proposed  exemption  would 
"substantially  impair  effective 
regulation"  or  would  "be  unjustly 
discriminatory."  The  new  standard 
looks  only  at  whether  the  proposed 
exemption  would  "result  in  substantial 
reduction  in  competition"  or  would  "be 
detrimental  to  commerce."  If  not.  then 
the  Commission  may  determine  to  grant 
the  exemption.  New  §  502.67  is 
substantially  similar  to  old  §  572.301, 
but  applies  to  all  exemption 
applications,  rather  than  solely  to 
agreement  exemption  applications. 

References  to  the  1916  Act  would  be 
deleted  from  §  502.75  and  Exhibit  1  to 
Subpart  E. 

The  Commission's  special  docket 
rules,  currently  at  §  502.92,  and  Exhibit 
1  to  Subpart  F  would  be  moved  to 
Subpart  Q,  and  modified  to  reflect 
changes  in  the  new  OSRA. 

Sections  502.102,  502.104,  502.105 
and  502.112  are  being  revised  for 
simplification  purposes,  while  §502.111 
is  modernized  to  reflect  the  use  of 
modem  technology,  including  facsimile 
transmission  of  documents. 

Proposed  changes  to  §  502.113  would 
provide  a  procedure  for  service  of  a 
complaint  by  complainants  when  the 
Commission's  Secretary  has  been  unable 
to  obtain  service  by  mail.  The  presiding 
officer  would  also  have  discretion  to 
dismiss  any  complaint  when  service  has 
not  been  obtained  within  thirty  days 
after  filing  the  complaint.  There  have 
been  occasions  where  the  Secretary- 
could  not  obtain  service  by  mail,  and 
the  proposed  change  would  codify  the 
current  practice  of  allowing 
complainants  the  option  of  effecting 
service  in  lieu  of  service  by  the 
Secretary. 

Section  502.114  would  be  simplified 
and  modernized  by  allowing  for 
facsimile  service  upon  agreement 
between  parties,  and  would  also  revise 
a  citation  to  conform  with  changes  made 
by  the  OSRA.  Correspondingly. 
§  502.116  would  allow  for  service  by 
facsimile. 

A  modification  to  §  502.118  would 
add  notices  of  appearance  to  the  types 
of  filings  requiring  submission  of  an 
original  and  four  copies,  thus  codifying 
existing  practice.  Section  502.119  would 
be  restructured  for  simplification. 

The  provision  regarding  attendance 
and  mileage  fees  in  §  502.133  would  be 
revised  to  apply  also  to  witnesses 
summoned  to  a  deposition,  thus 
bringing  the  provision  into  conformity 


with  Rule  45  of  the  Federal  Rules  of 
Civil  Procedure.  In  §  502.143,  a  citation 
error  would  be  corrected,  while 
§  502.144  would  be  modernized  to 
reflect  the  possibility  of  notice  by 
facsimile  or  e-mail  and  to  clarify  that 
filing  of  motions  for  postponement  of  a 
hearing  would  be  governed  by 
§502.104. 

Section  502.146  would  be  updated  to 
add  service  of  complaints  filed  under 
shortened  procedure,  §  502.182,  and 
referral  of  claims  under  Subpart  T  as 
events  that  trigger  commencement  of  the 
functions  of  the  Administrative  Law 
Judges.  Similarly.  Subpart  T  would  be 
added  as  to  functions  under  §  502.147. 
A  reference  to  the  1933  Act  is  also 
removed  from  §  502.147. 

In  Subpart  L,  modifications  would  be 
made  to  §  502.201  for  clarification  and 
to  delete  reference  to  the  1916  Act. 

A  fifty  page  limitation  on  the  size  of 
briefs  would  be  imposed  for  briefs  filed 
under  §  502.221.  as  well  as  for  briefs  on 
exceptions  and  appeals  under  §  502.227. 
This  limitation  tracks  the  Federal  Rules 
of  Appellate  Procedure.  The  presiding 
officer  or  the  Commission,  as  the  case 
may  be,  would  have  the  discretion  to 
allow  parties  to  exceed  these  limits. 

Sections  502.223  and  502.225  would 
be  amended  to  prescribe  separate 
content  requirements  for  decisions  by 
the  Administrative  Law  Judges  and 
decisions  by  the  Commission.  Initial  or 
recommended  decisions  by  the 
Administrative  Law  Judges  would 
include  numbered  statements  of 
findings  and  conclusions,  and  would  be 
limited  to  issues  necessary  to  resolution 
of  material  issues.  The  content 
requirements  for  final  decisions  by  the 
Commission  would  remain  unchanged. 

A  new  §  502.227(a)(4)  would  be  added 
to  make  clear  that  initial  decisions  and 
dismissals  by  an  administrative  law 
judge  that  have  become  final  are  not 
appealable  to  a  court  by  a  party  unless 
that  party  has  filed  exceptions  or  an 
appeal  with  the  Commission  as 
provided  in  §  502.227.  The  Supreme 
Court  in  Darby  v.  Cisneros,  509  U.S.  137 
(1993),  determined  that  the  judicially 
created  doctrine  of  exhaustion  of 
administrative  remedies  is  restricted  by 
Section  10(c)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  701  et.  seq. 
Under  this  ruling,  a  court  may  hear  an 
appeal  of  an  initial  decision  even 
without  the  plaintiff  having  first 
exhausted  administrative  remedies  by 
filing  exceptions,  unless  the  agency  has. 
by  rule,  required  that  such  an  appeal  be 
filed  with  the  agency  before  a  court 
appeal  may  be  filed.  The  proposed 
change  would  provide  such  a 
requirement. 


The  Commission's  rule  on  interest, 
§  502.253  would  be  modified  to  delete 
reference  to  the  1916  Act  and  the  1933 
Act.  The  rule  for  obtaining  attorney's 
fees,  §502.254  would  be  modified  to 
enable  the  awarding  of  attorney's  fees  in 
small  claim  proceedings.  Currently, 
§  502.254  excepts  small  claims 
proceedings  under  Subpart  S  from  the 
award  of  attorney's  fees,  but  the 
language  of  section  11(g)  of  the  1984  Act 
requires  award  of  attorney's  fees  in  all 
cases  where  reparations  are  awarded. 

Subpart  Q  would  be  revised  to 
eliminate  the  current  listing  of 
schedules  and  forms,  as  it  is 
duplicative.  The  Commission's  special 
docket  rule  would  be  moved  from 
§  502.92  to  Subpart  Q,  and  modified  to 
reflect  new  provisions  in  the  OSRA 
allowing  refund  or  waiver  of  tariff 
charges  for  errors  in  quoting  charges. 
The  Commission  proposes  to  expedite 
its  special  docket  procedures  by 
providing  that  decisions  by  deciding 
officials  will  become  final  within  ten 
days,  unless  exceptions  are  filed  or  the 
Commission  determines  to  review  such 
decision.  Currently,  decisions  are  not 
final  for  thirty  days,  and  parties  may  file 
exceptions  within  twenty-two  days  of 
the  decision.  Since  the  filing  of 
exceptions  to  or  review  by  the 
Commission  of  special  docket  decisions 
are  rare,  current  procedures  inordinately 
delay  the  finality  of  a  decision.  Also,  the 
revised  application  form.  Exhibit  No.  1 
to  Subpart  Q,  would  require  submission 
of  the  date  a  shipment  was  received. 
This  is  important  since  the  date  a 
shipment  is  received  is  the  date  for 
determining  the  applicable  tariff 
charges.  The  application  form  would 
also  require  proof  in  the  form  of  an 
affidavit  and  other  available  evidence  if 
the  application  is  based  on  a  misquote. 
Finally,  minor  changes  would  also  be 
made  to  §  502.271  and  Exhibit  No.  1  to 
Subpart  Q  to,  among  other  things, 
simplify  directions,  substitute  "tariff 
materials"  for  outdated  referrals  to 
"tariff  pages,"  replace  tariff  "filing" 
references  with  tariff  "publishing",  and 
eliminate  provisions  concerning  the 
1916  Act. 

Regarding  small  claim  proceedings 
under  Subpart  S.  §§  502.301  and 
502.302  would  be  revised  to  delete 
provisions  relating  to  the  1916  Act  and 
the  1933  Act,  while  §502.305  would  be 
revised  so  that  the  Commission's  rules 
on  awards  of  interest  and  attorney's  fees 
apply  to  small  claims  proceedings. 
Moreover,  references  to  the  1916  and 
1933  Acts  would  be  removed  from  the 
information  provisions  of  Exhibit  No.  1 
to  Subpart  S.  Similarly,  references  to  the 
1916  and  1933  Acts  would  be  removed 
fi-om  §502.401. 
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In  Subpart  V,  §  502.501  would  be 
updated  to  reflect  1996  amendments  to 
tbe  Equal  Access  to  Justice  Act. 

In  Subpart  W,  references  to  the  1916 
Act  and  the  1933  Act  would  be  deleted 
from  §§  502.601  and  502.602.  Section 
502.604  would  be  modified  to  provide 
for  delivery  by  means  other  than 
registered  or  certified  mail  of  a  Notice 
and  Demand  Letter  affording  an 
opportunity  for  compromise  of  a  civil 
penalty.  Section  502.605  would  be 
revised  to  remove  provisions  for  a 
promissory  note  as  a  means  of  effecting 
payment  of  penalties. 

The  Ocean  Shipping  Reform  Act 
deleted  §  10(b)(13)  of  the  1984  Act, 
which  had  prohibited  common  carriers 
from  refusing  to  negotiate  with  a 
shippers'  association  and  replaced  it 
with  a  new  section  10(b)(10)  to  prohibit 
the  unreasonable  refusal  to  deal  or 
negotiate.  In  Part  571,  §571.1  was  based 
in  part  upon  the  now  deleted 
§  10(b)(13).  The  Commission  therefore 
proposes  to  redesignate  Part  571  as  Part 
545,  and  to  amend  new  §  545.1  to  delete 
reference  to  former  §  10(b)(13)  and  to 
refer  to  new  §  10(b)(10). 

The  proposed  rule  contains  no 
additional  information  collection  or 
record  keeping  requirements  and  need 
not  be  submitted  to  OMB  for  approval 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

The  Chairman  certifies,  pursuant  to  5 
U.S.C.  605,  that  the  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  will  either  have  no 
affect  on  small  entities,  or  in  the  case 
where  the  amendments  are  likely  to 
impact  small  entities,  the  economic 
impact  will  be  de  minimis. 

List  of  Subjects 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice,  Investigations,  Lawyers, 
Maritime  carriers.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Parts  545  and  571 

Antitrust,  Maritime  carriers. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Maritime 
Commission  proposes  to  amend  46  CFR 
parts  502,  545  and  571  as  follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

I  jl.  The  authority  citation  for  part  502 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551,  552,  553, 
556(c),  559,  561-569.  571-596;  12  U.S.C. 
1141j(a);  18  U.S.C.  207;  26  U.S.C.  501(c)(3); 
2a  U.S.C.  2112(a);  31  U.S.C.  9701;  46  U.S.C. 


app.  1114(b),  1705,  1707-1711,  1713-1716; 
E;0.  11222  of  May  8,  1965  (30  FR  6469):  21 
U.S.C.  853a;  Pub.  L.  105-258;  and  Pub.  L.  88- 
777  (46  U.S.C.  app.  817d,  817e). 

2.  Amend  §  502.1  as  follows: 

a.  Revise  the  first  sentence  of  §  502.1 
to  read  as  set  forth  below; 

b.  Move  "[Rule  1.]"  to  the  end  of  the 
section. 

§  502.1    Scope  of  rules  In  this  part 

The  rules  in  this  part  govern 
procedure  before  the  Federal  Maritime 
Commission,  hereinafter  referred  to  as 
the  "Commission,"  under  the  Merchant 
Marine  Act,  1920,  Merchant  Marine  Act, 
1936,  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998,  Administrative  Procedure  Act, 
and  related  acts,  except  that  subpart  R 
of  this  part  does  not  apply  to 
proceedings  subject  to  sections  7  and  8 
of  the  Administrative  Procedure  Act, 
which  are  to  be  governed  only  by 

subparts  A  to  Q  inclusive,  of  this  part. 

*   *   * 

3.  Amend  §  502.2  to  read  as  follows: 

a.  In  the  text  of  paragraph  (c)  revise 
"§  502.11(b)"  to  read  "§  502.11." 

b.  In  paragraph  (d)  remove  "[Rule  2.]' 

c.  Add  paragraph  (e)  to  read  as 
follows: 

§  502.2    Filing  of  documents;  hours; 
mailing  address. 

***** 

(e)  Any  pleading,  document,  writing 
or  other  paper  submitted  for  filing 
which  is  rejected  because  it  does  not 
conform  to  the  rules  in  this  part  shall  be 
returned  to  the  sender.  [Rule  2.] 

4.  Amend  §  502.11  as  follows: 

a.  Revise  section  heading  to  read  as 
set  forth  below: 

b.  Remove  paragraph  (a). 

c.  Redesignate  paragraphs  (b)(1) 
through  (b)(7)  as  paragraphs  (a)  through 

(g). 

§  502. 11     Ex  parte  communications. 


§502.12    [Amended] 

5.  In  §  502.12,  add  "[Rule  12.)"  to  the 
end  of  the  text. 

6.  In  §  502.21,  revise  the  paragraph 
heading  in  paragraph  (c)  to  read  as 
follows: 

§  502.21    Appearance. 

***** 

(c)  Special  appearance.  *   *   * 

7.  Revise  §  502.23  to  read  as  follows: 

§  502.23    Notice  of  appearance; 
substitution  and  withdrawal  of 
representative. 

(a)  Upon  filing  of  a  complaint 
instituting  proceedings  or  filing  of  an 
answer  to  an  order  or  complaint,  the 


party  filing  shall  notify  the  Commission 
of  the  name(s)  and  address(es)  of  the 
person  or  persons  who  will  represent 
them  in  the  pending  proceeding.  Each 
person  who  appears  at  a  hearing  shall 
deliver  a  written  notice  of  appearance  to 
the  reporter,  stating  for  whom  the 
appearance  is  made.  Such  notice  shall 
indicate  whether  the  representative 
wisl/Bs  to  be  notified  of  decisions  by 
telephone,  facsimile  transmission,  or 
electronic  mail.  All  appearances  shall  be 
noted  in  the  record.  Petitions  for  leave 
to  inter/ene  shall  indicate  the  name(s) 
and  address(es)  of  the  person  or  persons 
who  will  represent  the  intervenor  in  the 
pending  proceeding  if  the  petition  is 
granted. 

(b)  A  Notice  of  Appearance  should 
follow  the  form  set  forth  in  Exhibit  No. 
1  to  this  subpart. 

(c)  If  an  attorney  or  other 
representative  of  record  is  superseded, 
there  shall  be  filed  a  stipulation  of 
substitution  signed  both  by  the 
attomey(s)  or  representative(s)  and  by 
the  party,  or  a  written  notice  from  the 
party  to  the  Commission. 

(d)  If  an  attorney  wishes  to  withdraw 
from  representing  a  party,  such  attorney 
shall  file  an  appropriate  motion  seeking 
permission  to  withdraw  and  provide 
appropriate  reasons  for  making  the 
motfon.  Such  motion  will  be  decided  in 
consideration  of  the  factors  and 
standards  set  forth  in  Rule  1.16  of  the 
American  Bar  Association's  Model 
Rules  of  Professional  Conduct  and  by 
the  courts. 

8.  Revise  §  502.24(b)  to  read  as 
follows: 


§  502.24 
defined. 


Practice  before  the  Commission 


(b)  The  term  "Commission"  as  used  in 
this  subpart  includes  any  bureau, 
division,  office,  branch,  section,  or  unit 
of  the  Federal  Maritime  Commission 
and  any  officer  or  employee  of  such 
bureau,  division,  office,  branch,  section, 
or  unit.  [Rule  24.) 

9.  Revise  §  502.26,  to  read  as  follows: 

§  502.26    Attorneys  at  law. 

Attorneys  at  law  who  are  admitted  to 
practice  before  the  Federal  courts  or 
before  the  courts  of  any  State  or 
Territory  of  the  United  States  may 
practice  before  the  Commission.  An 
attorney  must  represent  in  writing,  filed 
with  the  Secretary,  that  he  is  admitted 
to  practice  and  in  good  standing.  An 
attorney  practicing  before  the 
Commission  is  expected  to  conform  to 
the  standards  of  conduct  set  forth  in  the 
American  Bar  Association's  Model 
Rules  of  Professional  Conduct  in 
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addition  to  the  specific  requirements  of 
this  chapter.  (Rule  26.) 

§502.27    [Amended] 

10.  In  §  502.27(a)(1)  correct 

"§  503.43(h)"  to  read  "§  503.43(c)." 

11.  Revise  Exhibit  No.  1  to  Subpart  B 
as  follows: 

Exhibit  No.  1  to  Subpart  B 

Federal  Maritime  Commission 
Notice  of  Appearance 
Docket  No. 


Please  enter  my  appearance  in  this 
proceeding  as  counsel  for 


I  request  to  be  informed  of  service  of 
the  administrative  law  judge's  initial  or 
recommended  decision  and  of  the 
Commission's  decision  in  this 
proceeding  by: 

(    ]  telephone  (La  the  event  that  I  am 
not  available  when  you  call,  appropriate 
advice  left  with  my  office  will  suffice.) 

[    ]  facsimile  transmission 

[    ]  electronic  mail 

[Name] 


[Address] 


[Telephone  No. 


[Fax  No.] 


[E-mail  address] 


[Signature] 
12.  Revise  §  502.42  to  read  as  follows: 

S  502.42    Bureau  of  Enforcement 

The  Director,  Bureau  of  Enforcement, 
shall  be  a  party  to  all  proceedings 
governed  by  the  rules  in  this  part  except 
that  in  complaint  proceedings  under 
§  502.62,  the  Director  may  become  a 
party  only  upon  leave  to  intervene 
granted  pursuant  to  §  502.72,  in 
rulemaking  proceedings  and  in 
proceedings  considering  petitions  the 
Director  may  become  a  party  by 
designation  if  the  Commission 
determines  that  the  circumstances  of  the 
proceeding  warrant  such  participation, 
and  the  Director  will  not  ordinarily  be 
a  party  to  small  claims  proceedings 
under  §  502.304  and  special  docket 
proceedings  under  §  502.271.  The 
Director  or  the  Director's  representative 
shall  be  served  with  copies  of  all  papers, 
pleadings,  and  documents  in  every 
proceeding  in  which  the  Bureau  of 
Enforcement  is  a  party.  The  Bureau  of 
EHf<Mt»ment  shall  actively  participate  in 
any  proceeding  to  which  the  Director  is 
a  party,  to  the  extent  required  in  the 
public  interest,  subject  to  the  separation 
of  functions  required  by  section  5(c)  of 
the  Administrative  Procedure  Act.  (See 
§  502.224).  [Rule  42.) 


13.  Revise  §  502.51  to  read  as  follows: 

§  502.51    Initiation  of  procedure  to  Issue, 
amend,  or  repeal  a  rule. 

(a)  By  petition.  Any  interested  party 
may  file  with  the  Conunission  a  petition 
for  the  issuance,  amendment,  or  repeal 
of  a  rule  designed  to  implement, 
interpret,  or  prescribe  law,  policy, 
organization,  procedure,  or  practice 
requirements  of  the  Commission.  The 
petition  shall  set  forth  the  interest  of 
petitioner  and  the  nature  of  the  relief 
desired,  shall  include  any  facts,  views, 
argiiments,  and  data  deemed  relevant  by 
petitioner,  and  shall  be  verified.  If  such 
petition  is  for  the  amendment  or  repeal 
of  a  rule,  it  shall  be  accompanied  by 
proof  of  service  on  all  persons,  if  any, 
specifically  named  in  such  rule,  and 
shall  conform  in  other  aspects  to 
Subpart  H  of  this  part.  Petitions  shall  be 
accompanied  by  remittance  of  a  $177 
filing  fee.  RepUes  to  such  petition  shall 
conform  to  the  requirements  of  §  502.74. 

(b)  By  the  Commission.  The 
Commission  on  its  own  initiative  may 
initiate  the  issuance,  amendment,  or 
repeal  of  a  rule  through  notice  of 
proposed  rulemaking  or  advanced 
notice  of  proposed  rulemaking.  [Rule 
51.] 

$502.56    [Amended] 

14.  In  §  502.56,  add  "[Rule  56.]"  at  the 
end  of  the  text. 

§502.61    [Amended] 

15.  In  §  502.61,  add  "[Rule  61.]"  to  the 
end  of  paragraph  (d). 

16.  In  §  502.62,  redesignate  paragraph 
(g)  as  paragraph  (h),  revise  redesignated 
paragraph  (h)  and  add  new  paragraph 
(gj  to  read  as  follows: 

§502.62    Complaints  and  fee. 

*        *        *        »        * 

(g)  Complainants  desiring  to  use  the 
discovery  provisions  of  subpart  L  must 
commence  discovery  at  the  time  the 
complaint  is  filed,  pursuant  to 
§  502.201(b). 

(h)  For  special  types  of  cases,  see 
§  502.271  in  subpart  Q  (Reftmd  or 
waiver  of  freight  charges);  subpart  K 
(Shortened  Procedure);  and  subpart  S 
(Small  Claims).  [Rule  62.) 

17.  In  §  502.63,  remove  paragraph  (a), 
redesignate  paragraphs  (b)  through  (e)  as 
paragraphs  (a)  through  (d),  and  revise 
the  section  heading  to  read  as  follows: 

§502.63    Statute  of  limitations  for 
reparations. 

»        *        •        «        * 

18.  Amend  §  502.64  as  follows: 

a.  Add  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  set  forth  below; 

b.  Add  "[Rule  64.]  "  to  the  end  of 
paragraph  (d). 


§  502.64    Answer  to  complaint; 
countarcomplalnt 

(a)  *   *   •  An  answer  to  the  complaint 
must  be  verified. 

*        •        «        •        * 

19.  Add  §  502.67  to  read  as  follows: 

§502.67    Exemption  procedures— General. 

(a)  Authority.  The  Commission,  upon 
application  or  on  its  own  motion,  may 
by  order  or  rule  exempt  for  the  future 
any  class  of  agreements  between 
persons  subject  to  the  Shipping  Act  of 
1984  or  any  specified  activity  of  persons 
subject  to  the  Shipping  Act  of  1984  from 
any  requirement  of  the  Shipping  Act  of 
1984  if  it  finds  that  the  exemption  will 
not  result  in  substantial  reduction  in 
competition  or  be  detrimental  to 
commerce.  The  Commission  may  attach 
conditions  to  any  exemption  and  may, 
by  order,  revoke  any  exemption. 

(b)  Application  for  exemption.  Any 
person  may  petition  the  Commission  for 
an  exemption  or  revocation  of  an 
exemption  of  any  class  of  agreements  or 
an  individual  agreement  or  any 
specified  activity  pursuant  to  section  16 
of  the  Shipping  Act  of  1984.  A  petition 
for  exemption  shall  state  the  particular 
requirement  of  the  Shipping  Act  of  1984 
for  which  exemption  is  sought.  The 
petition  shall  also  include  a  statement  of 
the  reasons  why  an  exemption  should 
be  granted  or  revoked,  shall  provide 
information  relevant  to  any  finding 
required  by  the  Shipping  Act  of  1984 
and  shall  comply  with  §  502.69.  Where 

a  petition  for  exemption  of  an 
individual  agreement  is  made,  the 
application  shall  include  a  copy  of  the 
agreement. 

(c)  Participation  by  interested 
persons.  No  order  or  rule  of  exemption 
or  revocation  of  exemption  may  be 
issued  unless  opportimity  for  hearing 
has  been  afforded  interested  persons 
and  departments  and  agencies  of  the 
United  States. 

(d)  Federal  Register  notice.  Notice  of 
any  proposed  exemption  or  revocation 
of  exemption,  whether  upon  petition  or 
upon  the  Commission's  own  motion, 
shall  be  published  in  the  Federal 
Register.  The  notice  shall  include  when 
applicable: 

(1)  A  short  title  for  the  proposed 
exemption  or  the  title  of  the  existing 
exemption; 

(2)  The  identity  of  the  party  proposing 
the  exemption  or  seeking  revocation; 

(3)  A  concise  summary  of  the 
agreement  or  class  of  agreements  or 
specified  activity  for  which  exemption 
is  sought,  or  the  exemption  which  is  to 
be  revoked; 

(4)  A  statement  that  the  petition  and 
any  accompanying  information  are 
available  for  inspection  in  the 
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Commission's  oEBces  in  Washington, 
D.C:  and 

(5)  The  final  date  for  filing  comments 
regarding  the  proposal.  (Rule  67.] 

S  502.71    [Amended] 

20.  In  §  502.71,  add  "[Rule  71.]"  to  the 
end  of  the  text. 

21.  In  §  502.75,  revise  paragraph  (a)  to 
read  as  follows: 

§502.75    Proceedings  Involving 
asaessment  agreements. 

(a)  In  complaint  proceedings 
involving  assessment  agreements  filed 
under  section  5(e)  of  the  Shipping  Act 
of  1984,  the  Notice  of  Filing  of 
Complaint  and  Assignment  will  specify 
a  date  before  which  the  initial  decision 
will  be  issued,  which  date  will  not  be 
more  than  eight  months  from  the  date 
the  complaint  was  filed. 
***** 

'22.  In  Exhibit  1  to  Subpart  E,  remove 
the  third  paragraph  after  the  heading 
"Information  to  Assist  in  FiUng  Fonnal 
Complaint,"  beginning  with  the  text 
"Under  the  Shipping  Act,  1916  .  .  .  ." 

§502.91    [Amended] 

23.  In  §  502.91,  add  "[Rule  91.1"  to  the 
end  of  paragraph  (d). 

Subpart  F  [Amended] 

24.  In  Subpart  F,  remove  and  reserve 
§  502.92,  and  remove  Exhibit  1. 

§502.94    [Amended] 

25.  In  §  502.94,  add  "[Rule  94.]"  to  the 
end  of  paragraph  (c). 

26.  Revise  §  502.102  to  read  as 
follows: 

§502.102    Enlargentent  of  time  to  file 
documents. 

(a)  Motions  for  enlargement  of  time 
for  the  filing  of  any  pleading  or  other 
dociunent,  or  in  connection  with  the 
procedures  of  subpart  L  of  this  part, 
shall  set  forth  the  reasons  for  the  motion 
and  be  submitted  at  least  five  (5)  days 
before  the  scheduled  date  for  filing. 
Except  for  good  cause  shown,  failure  to 
meet  this  time  requirement  may  result 
in  sinnmary  rejection  of  the  request. 

(b)  Such  motions  will  be  granted  only 
under  exceptional  ciraunstances  duly 
demonstrated  in  the  request,  and  shall 
conform  to  the  requirements  of  subpart 
H  of  this  part,  except  as  to  service  if 
they  show  that  the  parties  have  received 
actual  notice  of  the  motion;  and  in 
relation  to  briefs,  exceptions,  and 
replies  to  exceptions,  such  motions 
shall  conform  to  the  further  provisions 
of  §§  502.222  and  502.227. 

(c)  Upon  motion  made  after  the 
expiration  of  the  scheduled  date,  the 
filing  may  be  permitted  where 


reasonable  groimds  are  found  for  the 
failure  to  file. 

(d)  Replies  to  such  motions  for 
enlargement  of  time  shall  conform  to  the 
requirements  of  §  502.74.  [Rule  102.] 

27.  Add  two  sentences  before  the  last 
sentence  of  §  502.104  to  read  as  follows: 

§  502.1 04    Postponement  of  hearing. 

*  *  •  Such  motions  must  be 
received,  whether  orally  or  in  writing,  at 
least  five  (5)  days  before  the  scheduled 
date  for  hearing.  Except  for  good  cause 
shown,  failure  to  meet  this  requirement 
may  result  in  siunmary  rejection  of  the 
request.  •  *  • 

28.  Revise  §  502.105  to  read  as 
follows: 

§  502.1 05    Waiver  of  rules  governing 
enlargements  of  time  and  postponements 
of  hearings. 

The  Commission,  the  presiding 
officer,  or  the  Chief  Administrative  Law 
Judge  may  waive  the  requirements  of 
§§  502.102  and  502.104  as  to  replies  and 
may  rule  ex  parte  on  such  requests. 
[Rule  105.] 

29.  In  subpart  H,  revise  §  502.111  to 
read  as  follows: 

§502.111    Form  and  appearance  of 
documents  filed  with  Commission. 

(a)  All  papers  to  be  filed  under  the 
rules  in  this  part  must  be  clear  and 
legible,  dated,  show  the  docket 
description  and  title  of  the  proceeding, 
and  include  the  title,  if  any,  and  address 
of  the  signer.  An  original  signed  in  ink 
must  be  provided.  Text  shall  appear  on 
only  one  side  of  the  paper  and  must  be 
double  spaced  except  that  quotations 
must  be  single  spaced  and  indented. 
The  paper  must  be  strong  and  durable, 
not  more  than  8V2  inches  wide  and  12 
inches  long,  with  a  left  hand  margin  of 
IV2  inches.  Dociunents  shall  be  printed 
in  clear  type,  never  smaller  than  12 
point. 

(b)  Filings  by  facsimile  for  purposes  of 
meeting  a  deadline  will  not  be  accepted 
unless  authorized  by  the  presiding 
officer  or  the  Secretary. 

(c)  Facsimile  transmissions  of 
signature  pages  on  filings  will  be 
tentatively  accepted  for  the  purpose  of 
meeting  filing  deadlines  pending  receipt 
of  the  original  signature  page  within 
seven  working  days.  [Rule  111.] 

30.  Amend  §  502.112  as  follows: 

a.  Revise  the  section  heading  to  read 
as  set  forth  below; 

b.  Add  "[Rule  112.]"  to  the  end  of 
paragraph  (c)(2). 

§502.112    Verification  of  documents. 

***** 

31.  Revise  §502.113  to  read  as 
follows: 


§50e.)13    Service  by  the  Commission. 

(a)  Complaints  filed  pursuant  to 

§  502.62,  (including  any  accompanying 
discovery  requests  initiated  pursuant  to 
§  502.201(b)),  amendments  to 
complaints  (unless  otherwise  authorized 
by  the  presiding  officer  pursuant  to 
§  502.70(b)),  and  complainant^s 
mranoranda  filed  in  shortened 
procedure  cases  will  be  served  by  the 
Secretary  of  the  Commission. 

(b)  Alternatively,  should  the  Secretary 
be  unable  to  obtain  service  by  mail, 
proper  service  of  a  complaint  may  be 
effected  by  complainant,  in  which  case 
an  affidavit  setting  forth  the  method, 
time  and  place  of  service  must  be  filed 
with  the  Secretary  within  five  days 
following  service. 

(c)  In  addition  to  and  accompanying 
the  original  of  every  document  filed 
with  the  Conunission  for  service  by  the 
Commission,  there  shall  be  a  sufficient 
number  of  copies  for  use  of  the 
Commission  (see  §  502.118)  and  for 
service  on  each  party  to  the  proceeding. 

(d)  The  presimng  officer  may  dismiss 
a  complaint  that  has  not  been  served 
within  thirty  (30)  days  after  the 
complaint  was  filed.  [Rule  113.] 

32.  In  §  502.114,  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§502.114    Service  by  parties  of  pleadings 
and  other  documents. 

(a)*Except  as  otherwise  specifically 
provided  by  the  rules  in  this  part,  all 
pleadings,  dociunents,  and  papers  of 
every  kind  (except  requests  for 
subpoenas,  documents  served  by  the 
Commission  under  §  502.113,  and 
dociunents  submitted  at  a  hearing  or 
prehearing  conference)  in  proceedings 
before  the  Commission  under  the  rules 
in  this  part  shall,  when  tendered  to  the 
Commission  or  the  presiding  officer  for 
filing,  show  that  service  has  been  made 
upon  all  parties  to  the  proceeding  and 
upon  any  other  persons  required  by  the 
rules  in  this  part  to  be  served.  Such 
service  shall  be  made  by  deUvering  one 
copy  to  each  party:  by  hand  deUvering 
in  person;  by  mail,  properly  addressed 
with  postage  prepaid;  by  courier;  or  by 
facsimile  transmission  if  agreed  by  both 
parties  prior  to  service. 


§502.114    [Amended] 

33.  Amend  §  502.114(b)  as  follows: 

a.  Revise  "(Rule  53)"  to  read  "(Rule 
52)." 

b.  Revise  "(Part  585)"  to  read  "(Part 
550)." 

c.  Revise  "13(b)(5)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1712(b)(5) 
(part  587)"  to  read  "13(b)(6)  of  the 
Shipping  Act  of  1984  (part  560)." 
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34.  Revise  §  502.116  to  read  as 
follows: 

§  502.1 16    Date  of  service. 

The  date  of  service  of  documents 
served  by  the  Commission  shall  be  the 
date  shown  in  the  service  stamp  theron. 
The  date  of  service  of  documents  served 
by  parties  Shall  be  the  date  when  matter 
served  is  deposited  in  the  United  States 
mail,  delivered  to  a  courier,  delivered  in 
person,  or  transmitted  by  facsimile,  as 
the  case  may  be.  In  computing  the  time 
from  such  dates,  the  provisions  of 
§502.101  shall  apply.  [Rule  116.] 

35.  In  §  502.118,  revise  paragraph 
(b)(2)  to  read  as  follows: 

§502.118    Copies  of  documents  for  use  of 
the  Commission. 

***** 

(b)*   *  * 

(2)  An  original  and  four  copies  shall 
be  filed  with  the  Secretary  of  prehearing 
statements  required  by  §  502.95, 
stipulations  under  §  502.162,  notices  of 
appearance  required  by  §  502.23,  and  all 
other  motions,  petitions,  or  other 
written  communications  seeking  a 
ruling  from  the  presiding  administrative 
law  judge. 
***** 

36.  In  §  502.119,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  502.1 19    Documents  containing 
confidential  matertais. 

***** 

(a)  Filings  shall  be  accompanied  by  a 
transmittal  letter  which  identifies  the 
filing  as  "confidential"  and  describes 
the  nature  and  extent  of  the  authority 
for  requesting  confidential  treatment. 
The  confidential  copies  shall  consist  of 
the  complete  fiUng  and  shall  include  a 
cover  page  marked  "Confidential- 
Restricted,"  with  the  confidential 
materials  clearly  marked  on  each  page. 

(b)  Whenever  a  confidential  filing  is 
submitted,  there  must  also  be  submitted 
an  original  and  one  copy  of  a  public 
version  of  the  filing.  Such  public 
version  shall  exclude  confidential 
materials,  and  shall  indicate  on  the 
cover  page  and  on  each  affected  page 
"confidential  materials  excluded." 
***** 

37.  Revise  §  502.133  to  read  as 
follows: 

§  502.1 33    Attendance  and  mileage  fees. 

Witnesses  summoned  by  subpena  to  a 
hearing  or  deposition  are  entitled  to  the 
same  fees  and  mileage  that  are  paid  to 
witnesses  in  courts  of  the  United  States. 
Fees  and  mileage  shall  be  paid,  upon 
request,  by  the  party  at  whose  instance 
the  witness  appears.  [Rule  133.] 


§502.143    [Amended] 

38.  In  the  text  of  §  502.143  revise 
"§  502.133,  "  to  read  "§  502.113." 

39.  In  §502.144: 

a.  Redesignate  the  current  text  as 
paragraph  (a). 

b.  Revise  the  section  heading  as  set 
forth  below; 

c.  Revise  the  last  sentence  of 
redesignated  paragraph  (a)  to  read  as  set 
forth  below; 

d.  Add  new  paragraph  (b)  to  read  as 
set  forth  below. 

§502.144    Notice  of  time  and  place  of 
hearing;  postponement  of  hearing 

(a)  *  *  *  Notice  may  be  served  by 
mail,  facsimile  transmission,  or 
electronic  mail. 

(b)  Motions  for  postponement  of  any 
hearing  date  shall  be  filed  in  accordance 
witii§  502.104.  [Rule  144.] 

40.  In  §  502.146,  revise  paragraph  (a) 
and  paragraph  (c)  to  read  as  follows: 

§  502.146    Commencement  of  functions  of 
Office  of  Administrative  L^w  Judges. 

***** 

(a)  Upon  the  service  by  the 
Commission  of  a  complaint  filed 
pursuant  to  §  502.62,  or  §  502.182,  or 
upon  referral  under  subpart  T  of  this 
part;  or 

(b)  •   *   * 

(c)  Upon  forwarding  for  assignment 
by  the  Office  of  the  Secretary  of  a 
special  docket  application  pursuant  to 
§502.271;  or 

*         •         *         »         * 

41.  In  the  first  sentence  of  paragraph 
(a)  of  §  502.147  remove  the  phrase 
"except  with  regard  to  that  portion  of 
any  order  involving  the  Commission's 
suspension  authority  set  forth  in  section 
3,  Intercoastal  Shipping  Act,  1933." 

42.  In  §  502.147,  revise  paragraph  (b) 
to  read  as  follows: 

§  502.147    Functions  and  powers. 

***** 

(b)  All  of  the  functions  delegated  in 
subparts  A  to  Q  and  subpart  T  of  this 
part,  inclusive,  to  the  Chief  Judge, 
presiding  officer,  or  administrative  law 
judge  include  the  functions  with  respect 
to  hearing,  determining,  ordering, 
certifying,  reporting,  or  otherwise  acting 
as  to  any  work,  business,  or  matter, 
pursuant  to  the  provisions  of  section 
105  of  Reorganization  Flan  No.  7  of 
1961.  [Rule  147.] 

43.  Amend  §502.201  as  follows: 

a.  Revise  paragraph  (a)  to  read  as  set 
forth  below; 

b.  Revise  the  paragraph  heading  in 
paragraph  (d)  to  read  as  set  forth  below; 

c.  Revise  the  paragraph  heading  in 
paragraph  (f)  to  read  as  follows: 


§  502.201    General  provisions  governing 
discovery. 

(a)  Applicability.  The  procedures 
described  in  this  subpart  are  available  in 
all  adjudicatory  proceedings  imder  the 
Shipping  Act  of  1984.  Unless  otherwise 
ordered  by  the  presiding  officer,  the 
copy  requirements  of  §  502.118(b)(3)(i) 
shall  be  observed. 
***** 

(d)  Duty  of  the  parties  to  meet  or 
confer.  •   *   * 

*        *        *        *        * 

(f)  Conferences  by  order  of  the 
presiding  officer.  *   *   * 

***** 

44.  hi  §  502.221,  revise  paragraph  (f) 
to  read  as  follows: 

§  502.221    Briefs;  requests  for  findings. 

***** 

(f)  All  briefs  filed  pursuant  to  this 
section  shall  ordinarily  be  limited  to 
fifty  (50)  pages  in  length,  exclusive  of 
pages  containing  the  table  of  contents, 
table  of  authorities,  and  certificate  of 
service,  unless  the  presiding  officer 
allows  the  parties  to  exceed  this  limit 
for  good  cause  shown  and  upon 
application  filed  not  later  than  five  (5) 
days  before  the  time  fixed  for  filing  of 
such  a  brief  or  reply.  [Rule  221.) 

45.  Revise  §  502.223  to  read  as 
follows: 

§502.223    Decisions— Administrative  law 
Judges. 

To  the  administrative  law  judges  is 
delegated  the  authority  to  make  and 
serve  initial  or  recommended  decisions. 
All  initial  and  recommended  decisions 
will  include  a  statement  of  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material 
issues  presented  on  the  record,  and  the 
appropriate  rule,  order,  sanction,  relief, 
or  denial  thereof.  Where  appropriate, 
the  statement  of  findings  and 
conclusions  should  be  numbered.  Initial 
decisions  should  address  only  those 
issues  necessary  to  a  resolution  of  the 
material  issues  presented  on  the  record. 
A  copy  of  each  decision  when  issued 
shall  be  served  on  the  parties  to  the 
proceeding.  In  proceedings  involving 
overcharge  claims,  the  presiding  officer 
may,  where  appropriate,  require  that  the 
carrier  publish  notice  in  its  tariff  of  the 
substance  of  the  decision.  This 
provision  shall  also  apply  to  decisions 
issued  pursuant  to  subpart  T  of  this 
part.  [Rule  223.] 

46.  Revise  §  502.225  to  read  as 
follows: 

§502.225    Decisions— Commission. 

All  final  decisions  will  include  a 
statement  of  findings  and  conclusions, 
as  well  as  the  reasons  or  basis  therefor, 
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upon  all  the  material  issues  presented 
on  the  record,  and  the  appropriate  rule, 
order,  sanction,  relief,  or  denial  thereof. 
A  copy  of  each  decision  when  issued 
shall  be  served  on  the  parties  to  the 
proceeding.  This  provision  shall  also 
apply  to  decisions  issued  pursuant  to 
subpart  T  of  this  part.  [Rule  225.] 

47.  Amend  §  502.227  as  follows; 

a.  Revise  the  section  heading  to  read 
as  set  forth  below; 

b.  Redesignate  paragraphs  (a)(4) 
through  (6)  as  paragraphs  (a)(5)  through 

(7): 

C.  Add  a  new  paragraph  (a)(4)  to  read 
as  set  forth  below; 

d.  Remove  "[Rule  227]"  from 
paragraph  (d); 

e.  Add  new  paragraph  (e)  to  read  as 
follows: 

§  502.227    Exceptions  to  decisions  or 
orders  of  dismissal  of  administrative  law 
judge;  replies  thereto;  review  of  decisions 
or  orders  of  dismissal  by  Commission;  and 
ludiciai  review. 

(a)  *   *   * 

(4)  A  decision  or  order  of  dismissal  by 
an  administrative  law  judge  shall  only 
be  considered  final  for  purposes  of 
judicial  review  if  the  party  has  first 
sought  review  by  the  Commission 
pursuant  to  this  section. 
***** 

(e)  All  briefs  and  replies  filed 
pursuant  to  this  section  shall  ordinarily 
be  limited  to  fifty  (50)  pages  in  length, 
exclusive  of  pages  containing  the  table 
of  contents,  table  of  authorities,  and 
certificate  of  service,  unless  the 
Commission  allows  the  parties  to 
exceed  this  limit  for  good  cause  shown 
and  upon  application  filed  not  later 
than  five  (5)  days  before  the  time  fixed 
for  filing  of  such  a  brief  or  reply.  [Rule 
227.) 

48.  Revise  §  502.253  to  read  as 
follows: 

§  502.253    interest  in  reparation 
proceedings. 

Except  as  to  applications  for  refund  or 
vraiver  of  freight  charges  under 
§  502.271  and  claims  which  are  settled 
by  agreement  of  the  parties,  and  absent 
fraud  or  misconduct  of  a  party,  interest 
granted  on  awards  of  reparation  in 
complaint  proceedings  instituted  under 
the  Shipping  Act  of  1984  will  accrue 
from  the  date  of  injury  to  the  date 
specified  in  the  Commission  order 
awarding  reparation.  Compounding  will 
be  daily  from  the  date  of  injury  to  the 
date  specified  in  the  Commission  order 
awarding  reparation.  Normally,  the  date 
specified  within  which  payment  must 
be  made  will  be  fifteen  (15)  days 
subsequent  to  the  date  of  service  of  the 
Qommission  order.  Interest  shall  be 


computed  on  the  basis  of  the  average 
monthly  secondary  market  rate  on  six- 
month  U.S.  Treasury  bills  commencing 
with  the  rate  for  the  month  that  the 
injury  occurred  and  concluding  with  the 
latest  available  monthly  U.S.  Treasury 
bill  rate  at  the  date  of  the  Commission 
order  awarding  reparation.  The  monthly 
secondary  market  rates  on  six-month 
U.S.  Treasury  bills  for  the  reparation 
period  will  be  summed  up  and  divided 
by  the  number  of  months  for  which 
interest  rates  are  available  in  the 
reparation  period  to  determine  the 
average  interest  rate  applicable  during 
the  period.  [Rule  253.] 

49.  Amend  §  502.254  as  follows: 

a.  Revise  the  first  sentence  of 
paragraph  (a)  to  read  as  set  forth  below; 

b.  Revise  paragraph  (c)(l)(i)  to  read  as 
set  forth  below: 

§  502.254    Attorney's  fees  in  reparation 
proceedings. 

(a)  Scope.  The  Commission  shall, 
upon  petition,  award  the  complainant 
reasonable  attorney's  fees  directly 
related  to  obtaining  a  reparations  award 
in  any  complaint  proceeding  under 
section  11  of  the  Shipping  Act  of  1984. 

*      *       * 

(c)  *  •  Ml)  *  *  * 

(i)  With  the  presiding  officer  where 
the  presiding  officer's  decision 
awarding  reparations  became 
administratively  final  pursuant  to 
§  502.227(a)(3)  and  §  502.304(g);  or 
***** 

50.  Revise  Subpart  Q  to  read  as 
follows: 

Subpart  Q— Refund  or  Waiver  of 
Freight  Charges 

502.271    Special  docicet  application  for 
permission  to  refund  or  waive  freight 
charges. 

(a)(1)  A  common  carrier  or  a  shipper 
may  file  a  special  docket  application 
seeking  permission  for  a  common 
carrier  or  conference  to  refund  or  waive 
collection  of  a  portion  of  freight  charges 
if  there  is: 

(i)  An  error  in  the  tariff; 

(ii)  An  error  in  failing  to  publish  a 
new  tariff;  or 

(iii)  An  error  in  quoting  a  tariff. 

(2)  Such  refund  or  waiver  must  not 
result  in  discrimination  among 
shippers,  ports,  or  carriers. 

(b)  Such  application  must  be  filed 
within  one  hundred  eighty  (180)  days 
from  the  date  of  sailing  of  the  vessel 
from  the  port  at  which  the  cargo  was 
loaded.  An  application  is  filed  when  it 
is  placed  in  the  mail,  delivered  to  a 
courier,  or,  if  delivered  by  another 
method,  when  it  is  received  by  the 
Commission.  FiUngs  by  mail  or  courier 


must  include  a  certification  as  to  date  of 
mailing  or  delivery  to  the  courier. 

(c)  Prior  to  submission  of  the 
application  for  a  refund  for  an  error  in 
a  tariff  or  a  failure  to  publish  a  new 
tariff,  the  carrier  or  conference  must 
publish  a  new  tariff  which  sets  forth  the 
rate  on  which  refund  or  waiver  would 
be  based. 

(d)  Such  application  must  be  in 
accordance  with  Exhibit  1  to  this 
Subpart  and  must  also  comply  with  the 
following  requirements: 

(1)  Applications  must  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001. 

(2j  Applications  must  be  submitted  in 
an  original  and  one  (1)  copy. 

(3)  Applications  must  be  sworn  to 
before  a  notary  public  or  otherwise 
verified  in  accordance  with  §  502.112. 

(4)  When  a  rate  published  in  a 
conference  tariff  is  involved,  the  carrier 
or  shipper  must  serve  a  copy  of  the 
application  on  the  conference  and  so 
certify  in  accordance  with  §  502.117  to 
that  service  in  the  application.  A 
shipper  must  also  make  a  similar  service 
and  certification  with  respect  to  the 
common  carrier. 

(5)  Applications  must  be 
accompanied  by  remittance  of  an  $86 
filing  fee. 

(e)  Any  application  which  does  not 
furnish  the  information  required  by  this 
subpart  may  be  returned  to  the 
applicant  by  the  Secretary  without 
prejudice  to  resubmission  within  the 
180*day  limitation  period. 

(f)(1)  The  Secretary  in  his  discretion 
shall  assign  all  applications  to  either  a 
Special  Dockets  Officer  or  the  Office  of 
Administrative  Law  Judges.  Authority  to 
issue  decisions  under  this  subpart  is 
delegated  to  the  assigned  Special 
Dockets  Officer  or  Administrative  Law 
Judge. 

(2)  Applicants  will  be  notified  as  to 
the  assignment  of  a  deciding  official, 
and  the  assignment  of  a  special  docket 
number.  Formal  proceedings  as 
described  in  other  rules  of  this  part  need 
not  be  conducted.  The  deciding  official 
may,  in  his  or  her  discretion,  require  the 
submission  of  additional  information. 

(g)  The  deciding  official  shall  issue  a 
decision  which,  pursuant  to  §  501.21  of 
this  chapter,  shall  become  final  ten  (10) 
days  after  service  of  such  decision, 
unless  the  Commission  in  its  discretion 
chooses  to  review  such  decision  within 
that  time,  or  the  applicant  chooses  to 
file  exceptions  to  such  decision  within 
that  time.  [Rule  271.] 
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Exhibit  No.  1  to  Subpart  Q 

Application  for  Refund  or  Waiver  of 
Freight  Charges  Due  to  Tariff  or  Quoting 
Error 

Federal  Maritime  Commission  Special 
Docket  No. (leave  blank]. 

Amount  of  Freight  Charges  to  be 
refunded  or  waived: 

Application  of  (Name  of  carrier  or 
shipper]  for  the  benefit  of  (Name  of 
person  who  paid  or  is  responsible  for 
payment  of  freight  charges]. 

1.  Shipment(s).  Here  fully  describe: 

(a)  Conunodity  [according  to  tariff 
description]. 

(b)  Number  of  shipments. 

(c)  Weight  or  measurement,  container 
size,  and  number  of  containers  of 
individual  shipment,  as  well  as  all 
shipments. 

(d)(1)  Date(s)  of  receipt  of  shipment(s) 
by  the  carrier; 

(2)  Date(s)  of  sailing(s)  (furnish 
supporting  evidence]. 

(e)  Shipper  and  place  of  origin. 

(f)  Consignee,  place  of  destination  and 
routing  of  shipment(s). 

(g)  Name  of  carrier  and  date  shown  on 
bill  of  lading  (furnish  legible  copies  of 
bill(s)  of  lading]. 

(h)  Names  of  participating  ocean 
carrier(s). 

(i)  Name(s)  of  vessel(s)  involved  in 
carriage. 

(j)  Amount  of  freight  charges  actually 
collected  (furnish  legible  copies  of  rated 
bill(s)  of  lading  or  freight  bill(s).  as 
appropriate)  broken  down  (i)  per 
shipment,  (ii)  in  the  aggregate,  (iii)  by 
whom  paid,  (iv)  who  is  responsible  for 
payment  if  different,  and  (v)  date(s)  of 
collection. 

(k)  Rate  and  tariff  commodity 
description  applicable  at  time  of 
shipment  (furnish  legible  copies  of  tariff 
materials]. 

(1)  Rate  and  commodity  description 
sought  to  be  applied  (furnish  legible 
copies  of  applicable  tariff  materials]. 

(m)(l)  Amount  of  applicable  freight 
charges,  per  shipment  and  in  the 
aggregate; 

(2)  Amount  of  freight  charges  at  rate 
sought  to  be  apphed,  per  shipment  and 
in  the  aggregate. 

(n)  Amount  of  freight  charges  sought 
to  be  (refunded)  (waived),  per  shipment 
and  in  the  aggregate. 

2.  Furnish  docket  numbers  of  other 
special  docket  applications  or  decided 
or  pending  formal  proceedings 
involving  the  same  rate  situations. 

3.  Fully  explain  the  basis  for  the 
application,  i.e.,  the  error,  failure  to 
publish,  or  misquote,  showing  why  the 
application  should  be  granted.  Furnish 
affidavits,  if  appropriate,  and  legible 
copies  of  all  supporting  documents.  If 


the  error  is  due  to  failure  to  publish  a 
tariff,  specify  the  date  when  the  carrier 
and/or  conference  intended  or  agreed  to 
publish  a  new  tariff.  If  the  application 
is  based  on  a  misquote,  the  appUcation 
must  include  the  affidavit  of  the  person 
who  made  the  misquote  describing  the 
circumstances  surrounding  such 
misquote  along  with  any  other 
supporting  documentary  evidence 
available. 

4.  Furnish  any  information  or 
evidence  as  to  whether  granting  the 
apphcation  may  result  in  discrimination 
among  shippers,  ports  or  carriers.  List 
any  shipments  of  other  shippers  of  the 
same  commodity  which  (i)  moved  via 
the  carrier (s)  or  conference  involved  in 
this  application  during  the  period  of 
time  beginning  on  the  date  the  intended 
rate  would  have  become  effective  and 
ending  on  the  day  before  the  effective 
date  of  the  conforming  tariff;  (ii)  moved 
on  the  same  voyage(s)  of  the  vessel(s) 
carrying  the  shipment(s)  described  in 
No.  1,  above;  or  (iii),  in  the  case  of  a 
misquote,  moved  between  the  date  of 
receipt  of  shipment(s)  described  in  No. 
1  above,  and  the  date(s)  of  sailing(s). 
[Here  set  forth  Name  of  Applicant. 
Signature  of  Authorized  Person,  Typed 
or  Printed  Name  of  Person,  Title  of 
Person  and  Date] 
State  of ,  County  of .  ss: 

I. ,,  on  oath 

declare  that  I  am 


of  the  above-named  apphcant,  that  I 
have  read  this  application  and  know  its 
contents,  and  that  they  are  true. 

Subscribed  and  sworn  to  before  me,  a 
notary  pubhc  in  and  for  the  State  of 

,,  County  of 

.  this day  of 


(Seal) 


Notary  Public 

My  Commission  expires 

Certificate  of  Service  [if  Applicable) 
I  hereby  certify  that  I  have  this  day 
served  the  foregoing  document  upon  the 
[insert  the  conference  name  if  a 
conference  tariff  is  involved;  of  the 
name  of  the  carrier  if  the  applicant  is  a 
shipper]  by  delivering  a  copy  (insert 
means  by  which  copy  delivered). 

Dated  in  [insert  city,  county,  state]  this 

day  of 

[signature) 

For: 

Certificate  of  Mailing 

I  certify  that  the  date  shown  below  is 
the  date  of  mailing  (or  date  of  delivery 
to  courier]  of  the  original  and  one  (1) 
copy  of  this  application  to  the  Secretary, 


Federal  Maritime  Commission, 
Washington,  D.C.,  20573. 

Dated  at ,  this 

of 

Signature). 

For. 


day 


§502.301    [Amended] 

51.  In  §  502.301,  remove  paragraph  (b) 
and  redesignate  paragraphs  (c)  and  (d) 
as  paragraphs  (b)  and  (c). 

§502.302    [Amended] 

52.  In  §  502.302,  remove  paragraph  (b) 
and  redesignate  paragraph  (c)  as 
paragraph  (b). 

53.  Revise  §  502.305  to  read  as 
follows: 

f  502.305    Applicability  of  other  rules  of 
this  part 

Except  §§  502.253  and  502.254  or  as 
otherwise  specifically  provided  in  this 
subpart,  the  rules  in  subparts  A  through 
Q,  inclusive,  do  not  apply  to  situations 
covered  by  this  subpart.  [Rule  305.) 

Subpart  S— {Amended] 

54.  In  Exhibit  1  to  Subpart  S,  in  the 
section  entitled  Information  to  Assist  in 
Filing  Informal  Complaints,  remove  the 
third  paragraph  beginning  writh  the  text 
"Under  the  Shipping  Act,  1916.  .  .  ." 

55.  Revise  §  502.321  to  read  as 
follows: 

§  502.321    Applicability  of  ottier  rules  of 
this  part 

Except  as  specifically  provided  in  this 
part,  rules  in  Subparts  A  through  Q, 
inclusive,  of  this  part  do  not  apply  to 
situations  covered  by  this  subpart.  [Rule 
321.) 

§  502.401    [Amended] 

56.  Amend  §  502.401  as  follows: 

a.  Amend  paragraph  (b)  by  removing 
"Shipping  Act,  1916,  46  U.S.C.  app.  801 
et  seq.;"  and  removing  "the  Intercoastal 
Shipping  Act  1933,  46  U.S.C.  app.  843 
et  seq." 

b.  Remove  paragraph  (d),  and 
redesignate  paragraph  (e)  as  paragraph 

57.  Amend  §  502.501  as  follows: 

a.  Add  new  paragraph  (d)(2)(vi)  to 
read  as  set  forth  below; 

b.  Add  new  paragraph  (e)(3)  to  read  as 
set  forth  below; 

c.  Revise  the  first  sentence  of 
paragraph  (f)(2)  to  read  as  set  forth 
below; 

d.  Add  "(Rule  501.]"  to  the  end  of 
paragraph  (g). 

§  502.501    General  provisions. 


(e)  Standar 

(2)  •  •  • 

(3)  In  an  ad 
arising  bom  i 
enforce  a  pari 
statutory  or  n 
the  demand  b 
substantially 
the  presiding 
unreasonable 
circumstance 
officer  shall  a 
other  expensi 
against  the  e> 
the  party  has 
violation  of  Ii 
bad  faith,  or  s 
an  award  unj 

*  *        * 

(f)  Allowab 

•  *  • 


(d)* 
(2)* 


*     * 


§502.601     Pui 

The  purpoi 
implement  th 
section  19  of 
1920,  section 
1984,  and  sec 
Public  Law  8 
and  regulatio 
compromise, 
collection  of 
under  certain 
the  Merchant 
Shipping  Act 
777,  and/or  a 
regulation  (e} 
and  regulatio 
issued  or  ma( 
the  exercise  c 
functions  un( 
601.) 

61.  Amend 

a.  Revise  p. 
forth  below; 

b.  Add  "(R 
paragraph  (i), 

§502.602    Del 

*        *        • 

(h)  "Violat 
of  sections  1? 
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ler  rules  of 

)2.254oras 
ided  in  this 
Is  A  through 
o  situations 
lie  305.] 


er  rules  of 


3)  to  read  as 


(vi)  For  purposes  of  paragraph  (e)(3) 
of  this  section,  a  small  entity  as  defined 
inSU.S.C.  601. 

*  *        *        *        * 

(b)  Standards  for  awards.  (1)  *  *  * 

(2)  •  •  • 

(3)  In  an  adversary  adjudication 
arising  from  a  Commission  action  to 
enforce  a  party's  compliance  with  a 
statutory  or  regulatory  requirement,  if 
the  demand  by  the  Commission  is 
substantially  in  excess  of  the  decision  of 
the  presiding  officer  and  is 
unreasonable  under  the  facts  and 
circumstances  of  the  case,  the  presiding 
officer  shall  award  to  the  party  fees  and 
other  expenses  related  to  defending 
against  the  excessive  demand,  unless 
the  party  has  committed  a  willful 
violation  of  law  or  otherwise  acted  in 
bad  faith,  or  special  circumstances  make 
an  award  unjust. 
***** 

(f)  Allowable  fees  and  expenses.  (1) 

*  «  • 

(2)  No  award  for  the  fee  of  vi  attorney 
or  agent  under  this  subpart  may  exceed 
$125  per  hour.  *  *  * 


§502.502    [Amended] 

58.  In  §  502.502,  add  "(Rule  502.]"  to 
the  end  of  paragraph  (d)(3). 

§502.503    [Amended] 

59.  In  §  502.503,  add  "(Rule  503.]"  to 
the  end  of  paragraph  (j)(2). 

60.  Revise  §  502.601  to  read  as 
fallows: 

§  502.601    Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
implement  the  statutory  provisions  of 
section  19  of  the  Merchant  Marine  Act, 
1920,  section  13  of  the  Shipping  Act  of 
1984,  and  sections  2(c)  and  3(c)  of 
Public  Law  89-777  by  establishing  rules 
and  regulations  governing  the 
compromise,  assessment,  settlement  and 
collection  of  civil  penalties  arising 
under  certain  designated  provisions  of 
the  Merchant  Marine  Act,  1920,  the 
Shipping  Act  of  1984,  Public  Law  89- 
777,  and/or  any  order,  rule,  or 
regulation  (except  for  procedural  rules 
and  regulations  contained  in  this  part) 
issued  or  made  by  the  Commission  in 
the  exercise  of  its  powers,  duties  and 
functions  under  those  statutes.  [Rule 
601.) 

61.  Amend  §  502.602  as  follows: 

a.  Revise  paragraph  (h)  to  read  as  set 
forth  below; 

b.  Add  "(Rule  602.)"  to  the  end  of 
paragraph  (i). 

§502.602    Definitions. 

***** 

(h)  "Violation"  includes  any  violation 
of  sections  19(6)(d),  19(7)(d)  and  19(11) 


of  the  Merchant  Marine  Act,  1920;  any 
provision  of  the  Shipping  Act  of  1984; 
sections  2  and  3  of  Public  Law  89-777; 
and/or  any  order,  rule  or  regulation 
(except  for  procedural  rules  and 
regulations  contained  in  this  part) 
issued  or  made  by  the  Commission  in 
the  exercise  of  its  powers,  duties  and 
functions  under  the  Merchant  Marine 
Act,  1920,  the  Shipping  Act  of  1984,  or 
Public  Law  89-777. 


§502.603    [Amended] 

62.  In  §  502.603,  add  "[Rule  603.]"  to 
the  end  of  paragraph  (c). 

63.  Amend  §  502.604  as  follows: 

a.  Revise  the  first  sentence  of 
paragraph  (b)  to  read  as  set  forth  below; 

b.  Add  "[Rule  604.]"  to  the  end  of 
paragraph  (g). 

§  502.604    Compromise  of  penalties: 
Relation  to  assessment  proceedings. 

***** 

(b)  Notice.  When  the  Commission 
considers  it  appropriate  to  afford  an 
opportunity  for  the  compromise  of  a 
civil  penalty,  it  will,  except  when 
otherwise  authorized  by  the 
Commission,  or  where  circumstances 
render  it  unnecessary,  send  a  Notice  and 
Demand  Letter  ("NDL")  to  the 
respondent,  by  registered  or  certified 
mail,  or  by  other  means  reasonably 
calculated  to  give  notice.  *  *  * 
***** 

64.  Amend  §  502.605  as  follows: 

a.  Revise  paragraph  (a)  to  read  as  set 
forth  below; 

b.  Add  "[Rule  605.]"  to  the  end  of 
paragraph  (c). 

§  502.605    Payment  of  penalty;  Method; 
default 

(a)  Method.  Payment  of  penalties  by 
the  respondent  is  to  be  made  by  bank 
cashier's  check  or  other  instrument 
acceptable  to  the  Commission. 


PART  571— INTERPRETATIONS  AND 
STATEMENTS  OF  POLICY 

1.  Redesignate  part  571  as  part  545. 

2.  The  authority  citation  for 
redesignated  part  545  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  553,  46  U.S.C.  app. 
1706, 1707,  1709,  and  1716. 

3.  In  redesignated  §  545.1,  revise 
paragraph  (a)  to  read  as  follows: 

§  545.1  Interpretation  of  Shipping  Act  of 
1984 — Refusal  to  negotiate  vvlth  shippers' 
associations. 

(a)  Section  8(c)  of  the  Shipping  Act  of 
1984  ("1984  Act")  authorizes  ocean 
common  carriers  and  conferences  to 


enter  into  a  service  contract  with  a 
shippers'  association,  subject  to  the 
requirements  of  the  1984  Act.  Section 
10(bljlO)  of  the  1984  Act  prohibits 
carriers  from  unreasonably  refusing  to 
deal  or  negotiate.  Section  7(a)(2)  of  the 
1984  Act  exempts  from  the  antitrust 
laws  any  activity  within  the  scope  of 
that  Act,  undertaken  with  a  reasonable 
basis  to  conclude  that  it  is  pursuant  to 
a  filed  and  effective  agreement. 
***** 

By  the  Commission. 
Joseph  C.  Polking, 

Secretory. 

[FR  Doc.  98-31856  Filed  12-1-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1312 
[STB  Ex  Parte  No.  560] 

Regulations  for  the  Publication, 
Posting  and  Filing  of  Tariffs  for  the 
Transportation  of  Property  by  or  with 
a  Water  Carrier  in  the  Noncontiguous 
Domestic  Trade 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  (Board  or  STB)  proposes  to 
modify  its  tariff  filing  regulations  to 
eliminate  the  option  of  filing  tariffs  with 
the  Board  electronically  through  the 
Federal  Maritime  Commission  (FMC) 
Automated  Tariff  Filing  and  Information 
System  (ATFI),  which  is  being  phased 
out  effective  May  1,  1999.  The  Board 
will,  however,  entertain  special  tariff 
authority  requests  by  individual  carriers 
seeking  to  file  their  tariffs  electronically. 
DATES:  Comments  are  due  January  4, 
1999. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  580  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  N.W., 
Washington,  DC  20423-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  565-1578.  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION:  The  ICC 
Termination  Act  of  1995,  Public  Law 
104-68,  109  Stat.  803  (1995),  transferred 
from  the  FMC  to  the  Board  the 
responsibility  for  regulating  port-to-port 
water  carriage  in  the  noncontiguous 
domestic  trade.  In  connection  with  the 
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transfer  of  jurisdiction,  the  Board 
entered  into  an  interagency  agreement 
with  the  FMC  and  modified  its 
requirements  to  allow  carriers  to 
continue  to  utilize  the  FMC's  ATFI 
system  to  file  their  tariffs  with  the 
Board.  This  action  permitted  the 
transfer  of  jurisdiction  to  occur  without 
requiring  the  carriers  to  make  any  new 
tariff  filings,  and  comported  with 
Congress'  suggestion  that  the  Board 
continue  the  FMC's  practice  of  allowing 
carriers  to  file  their  tariffs 
electronically.!  The  recently-enacted 
Ocean  Shipping  Reform  Act  of  1998. 
Pub.  L.  No.  105-258,  112  Stat.  1902 
(1998)  (OSRA)  will,  however,  eliminate 
the  requirement  that  ocean  carriers  file 
their  tariffs  with  the  FMC  effective  May 
1,  1999,  and  in  these  circumstances,  the 
FMC  will  not  be  accepting  new  ATFI 
tariff  filings  on  or  after  that  date. 

While  ATFI  has  served  well  as  an 
electronic  filing  option  for  STB  tariffs, 
its  feasibility  has  always  been 
predicated  upon  the  basic  system  being 
operated  and  maintained  by  the  FMC  to 
support  its  own  tariff  filing 
requirements.  STB  tariff  filings 
constitute  less  than  5%  of  total  ATFI 
tariff  filings,  and  absent  the  95-plus 
percent  of  the  filings  accounted  for  by 
the  FMC's  requirements,  it  will  not  be 
economically  feasible  to  operate  and 
maintain  the  ATFI  system  or  any  similar 
system  solely  for  STB  tariffs. 

Under  the  interagency  agreement 
between  the  FMC  and  the  Board,  the 
Board  pays  an  annual  fee  to  FMC  to 
cover  the  Board's  portion  of  ATFI 
contract  costs  and  certain  in-house 
services  provided  by  FMC,  and  FMC 
remits  to  the  Board  the  filing  and  access 
fees  attributable  to  STB  tariffs.  However, 
the  Board's  share  of  ATFI  costs  and  fees 
is  minuscule  in  terms  of  total  system 
cost  and  fees.  While  the  drastic 
reduction  in  tariff  filings  would 
undoubtedly  reduce  certain  variable 
costs,  the  fixed  costs  of  ATFI,  spread 
over  solely  STB  tariffs,  would  require 
the  imposition  of  prohibitive  tariff  filing 
and  access  fees  in  order  for  the  Board  to 
recover  any  reasonable  portion  of  its 
out-of-pocket  costs. 2  In  these 
circumstances,  it  is  clear  that  ATFI 
would  not  be  viable  solely  for  STB  tariff 
filings.  Similarly,  it  would  not  be 
feasible  for  the  Board  to  undertake  an 


'  H.R.  Rep.  No.  422.  104th  CoHo..  1st  Sess.  206 
(1995). 

*  We  are  aware  that  the  FMC's  Notice  of  Inquiry 
concerning  the  implementation  of  OSRA  (63  FR 
37088)  raised  the  possibility  of  continuing  to 
operate  some  portion  of  ATFI  to  provide  for  the 
electronic  filing  of  service  contracts.  An  electronic 
filing  system  geared  to  the  requirements  of  service 
contracts,  however,  would  not  fulfill  the 
requirements  for  an  electronic  tariff  filing  system 


effort  to  design,  develop  and  implement 
a  new  electronic  tariff  filing  system 
geared  solely  to  STB  requirements, 
given  the  limited  scope  of  the  Board's 
remaining  tariff  filing  requirements  and 
the  extensive  staff  and  monetary 
resources  that  would  be  required. 

Although  the  Board's  regulations  will 
no  longer  routinely  provide  for 
electronic  tariff  filings  if  the  proposed 
revisions  are  adopted,  we  will  not  rule 
out,  and  indeed  will  encourage, 
electronic  tariff  filing  proposals  from 
interested  carriers.  ATFI  filings  were 
initially  accepted  pursuant  to  special 
tariff  authority  granted  by  the  Board, 3 
and  we  are  amenable  to  special  tariff 
authority  requests  for  individual 
electronic  tariff  filing  proposals 
submitted  by  carriers.  By  way  of 
illustration  in  this  regard,  we  would 
point  out  that  our  predecessor 
organization,  the  Interstate  Commerce 
Commission  (ICC),  issued  a  decision 
several  years  ago  granting  a  rail  carrier's 
request  to  file  certain  tariffs  on 
computer  diskettes."  Parties  proposing 
alternative  tariff  filing  systems  must,  of 
course,  explain  how  the  proposed 
systems  will  fulfill  all  of  the  various 
needs  for  tariff  information. ^ 

Request  for  Comments 

We  invite  comments  on  the  proposed 
regulations.  We  encourage  any 
commenter  that  has  the  necessary 
technical  wherewithal  to  submit  its 
comments  as  computer  data  on  a  3.5- 
inch  floppy  diskette  formatted  for 
WordPerfect  6.1,  or  formatted  so  that  it 
can  be  readily  converted  into 
WordPerfect  6.1.  Any  such  diskette 
submission  (one  diskette  will  be 
sufficient)  should  be  in  addition  to  the 
written  submission  (an  original  and  10 
copies). 

Small  Entities 

The  Board  preliminarily  concludes 
that  these  rules,  if  adopted,  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  will  eliminate 
the  existing  option  to  file  tariffs 
electronically  through  the  FMC's  ATFI 
system,  but  many  carriers  already  opt  to 
file  printed  tariffs,  and  any  cost 
differences  for  alternative  tariff  filing 
methodologies  that  carriers  may  propose 
are  unlikely  to  be  significant. 


Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers.  Noncontiguous 
domestic  trade,  Tariffs,  Water  carriers. 

Decided:  November  24,  1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
part  1312oftitle49,  chapter  X,  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS  FOR  THE 
TRANSPORTATION  OF  PROPERTY  BY 
OR  WITH  A  WATER  CARRIER  IN 
NONCONTIGUOUS  DOMESTIC  TRADE 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721(a),  13702(a). 
13702(b)  and  13702(d). 

§1312.1    [Amended] 

2.  In  §  1312.1(c),  the  definition  of 
"ATFI"  is  removed. 

3.  Section  1312.6  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 31 2.6    Advance  notice  required. 

*        *        *        »        « 

(c)  Receipt  of  tariffs  by  the  Board.  The 
Board  will  receive  tariff  filings  between 
the  hours  of  8:30  A.M.  and  5:00  P.M. 
Eastern  time,  on  workdays.  Tariff  filings 
delivered  to  the  Board  on  other  than  a 
workday,  or  after  5:00  P.M.  on  a 
workday,  will  be  considered  as  received 
the  next  workday. 
***** 

4.  Section  1312.17  is  removed. 

(PR  Doc.  98-32104  Filed  12-1-98;  8:45  am] 
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'  STB  Special  Tariff  Authority  No.  4.  served 
October  1,  1996, 

*  Special  Tariff  Authority  No.  93-12.  ICC  served 
July  25.  1994. 

'  Our  staff  is  available  to  consult  informally  with 
carriers  in  this  regard. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  111998A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Notice 
request  for  cor 

SUMMARY:  The 
Management  C 
convene  publi 
Sustainable  Fi 
Amendment  a 
amendment  re 
grouper  in  Fee 
Mexico.  Some 
Gulf  region  wi 
receive  commi 
amendments. 

dates:  Writtei 
SFA  Amendm 
regulatory  ami 
by  the  Counci 
The  public  he 
December  199 
INFORMATION  f( 
and  locations 

ADDRESSES:  VV 

be  sent  to,  am 
Amendment  a 
amendment  ai 
of  Mexico  Fisl 
3018  U.S.  Hig 
1000,  Tampa, 

FOR  FURTHER  I 
Wayne  E.  Swi 
Gulf  of  Mexic 
Council;  Tele] 

SUPPLEMENTAL 
Congress  pass 
contained  nev 
management « 
Federal  water 
requirements, 
the  Draft  SFA 
amend  all  fisl 
(FMPs)  prepa 
Draft  SFA  An 
alternative  m; 
(l)  Reporting 
bycatch  or  byi 
specifying  hig 
overfishing  cr 
fishery  stocks 
yield  (MSY);  j 
rebuilding  pe 
such  as  red  sr 
red  drum.  Thi 
also  identifie: 
economically 
that  the  impai 
measures  on  t 
assessed. 

The  section 
discusses  five 
submission  o! 
vessel  observ( 
recommends 
information  b 
methods,  but 
only  when  th^ 
such  an  appn 


Federal  Register / Vol.  63,  No.  231 /Wednesday,  December  2,  1998/Proposed  Rules 66523 


rgan  and  Vice 


in  the 

ses  to  amend 
!r  X.  of  the 
s  as  follows: 

JS  FOR  THE 
\ND  FILING 

tOPERTY  BY 
lERIN 
STIC  TRADE 


on  a 

I  as  received 


ACTION:  Notice  of  public  hearings; 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  on  a  Draft 
Sustainable  Fisheries  Act  (SFA) 
Amendment  and  on  a  draft  regulatory 
amendment  regarding  gag  and  black 
grouper  in  Federal  waters  of  the  Gulf  of 
Mexico.  Some  of  the  hearings  in  the 
Gulf  region  will  be  joint  hearings  to 
receive  comments  on  both  draft 
amendments. 

DATES:  Written  comments  on  the  Draft 
SFA  Amendment  and  the  draft 
regulatory  amendment  will  be  accepted 
by  the  Council  through  January  4,  1999. 
The  public  hearings  will  be  held  in 
December  1998.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates,  times, 
and  locations  of  the  public  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  the  Draft  SFA 
Amendment  and  draft  regulatory 
amendment  are  available  from,  the  Gulf 
of  Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301,  North,  Suite 
1000,  Tampa,  FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  Telephone:  (813)  228-2815. 

SUPPLEMENTARY  INFORMATION:  In  1996, 
Congress  passed  the  SFA,  which 
contained  new  requirements  for  the 
management  of  marine  fisheries  in 
Federal  waters.  To  meet  these  new 
requirements,  the  Council  developed 
the  Draft  SFA  Amendment  that  would 
amend  all  fishery  management  plans 
(FMPs)  prepared  by  the  Council.  The 
Draft  SFA  Amendment  includes 
alternative  management  measures  for: 
(1)  Reporting  bycatch;  (2)  minimizing 
bycatch  or  bycatch  mortality;  (3) 
specifying  higher  standards  for 
overfishing  criteria  that  will  restore 
fishery  stocks  to  maximum  sustainable 
yield  (MSY);  and  (4)  establishing 
rebuilding  periods  for  overfished  stocks, 
such  as  red  snapper,  king  mackerel,  and 
red  drum.  The  Draft  SFA  Amendment 
also  identifies  communities 
economically  dependent  on  fishing  so 
that  the  impacts  of  fisherj'  management 
measures  on  these  communities  can  be 
assessed. 

The  section  on  reporting  bycatch 
discusses  five  alternatives  related  to  the 
submission  of  data  by  fishermen  and 
vessel  observers.  The  Council 
recommends  that  NMFS  collect  bycatch 
information  by  the  most  appropriate 
methods,  but  use  mandatory  observers 
only  when  the  Council  recommends 
such  an  approach. 


In  the  section  on  measures  to 
minimize  bycatch  or  bycatch  mortality, 
the  Council  recommends  that  stone  crab 
traps  used  in  Federal  waters  be 
constructed  according  to  Florida  law. 

In  the  section  on  overfishing  criteria 
and  stock  rebuilding  periods  for  finfish, 
the  Council  recommends  that  MSY, 
optimum  yield  (OY),  and  the 
overfishing  thresholds  be  set  at  higher 
levels  than  in  the  existing  FMPs.  For  red 
snapper,  the  Council  recommends 
setting  MSY  and  the  overfishing 
threshold  at  26-percent  spawning 
potential  ratio  (SPR),  and  OY  at  36- 
percent  SPR.  For  red  drum,  all  the 
coastal  migratory  species  (including 
mackerels),  and  all  reef  fish  species 
(except  red  snapper,  gag,  Nassau 
grouper,  and  jewfish),  the  Council 
recommends  setting  MSY,  OY,  and 
overfishing  thresholds  at  30-percent 
SPR.  For  Nassau  grouper  and  jewfish, 
the  Council  recommends  setting  MSY, 
OY,  and  the  overfishing  threshold  at  50- 
percent  SPR.  The  Council  has  not 
selected  a  proposal  for  gag.  The  effect  of 
specifying  overfishing  criteria  at  higher 
levels  for  the  finfish  stocks  is  that 
additional  stocks  may  be  classified  as 
overfished  if  NMFS  approves  the  final 
SFA  amendment  in  1999. 

The  Council  proposes  to  modify  the 
rebuilding  periods  for  two  overfished 
stocks.  It  proposes  that  red  snapper  be 
rebuilt  by  2033,  and  king  mackerel  by 
2009.  No  rebuilding  periods  are 
proposed  for  red  drum,  Nassau  grouper, 
or  jewfish  because  there  was  insufficient 
information  to  compute  the  rebuilding 
periods. 

Also,  the  Draft  SFA  Amendment  does 
not  contain  proposed  overfished 
thresholds  in  terms  of  biomass  (weight) 
for  any  of  the  finfish  stocks  because 
there  was  insufficient  information  to 
compute  these  parameters.  The  Draft 
SFA  Amendment  includes  alternatives 
for  overfished  thresholds  that  are 
expressed  in  terms  of  SPR. 

In  the  section  on  overfishing  criteria 
and  stock  rebuildiiig  periods  for  the 
crustacean  fisheries,  the  Council  has 
proposed  setting  MSY,  OY.  and  the 
overfishing  thresholds  for  penaeid 
shrimp  at  or  above  the  parent  stock 
numbers  (as  indexed  from  current 
virtual  population  analysis  (VPA) 
procedures)  for  the  three  penaeid 
species  of  shrimp  in  the  Gulf  of  Mexico: 
(1)  Brown  shrimp  (125  million 
individuals,  age  7+  months  during  the 
November  through  February  period);  (2) 
white  shrimp  (330  million  individuals, 
age  7+  months  during  the  May  through 
August  period);  and  (3)  pink  shrimp 
(100  million  individuals,  age  5+  months 
during  the  July  through  June  year).  For 
royal  red  shrimp,  the  Council  proposes 


setting  MSY,  OY,  and  the  overfishing 
threshold  at  650,000  lb  (294,840  kg). 

For  spiny  lobster,  the  Council 
proposes  to  set  MSY  and  the  overfishing 
threshold  at  20-percent  transitional  SPR 
or  spawTiing  stock  biomass  per  recruit, 
but  OY  would  be  set  at  30-percent  SPR. 
For  stone  crab,  the  Council  recommends 
setting  MSY,  OY,  and  the  overfishing 
threshold  at  the  harvest  level  that 
results  from  a  realized  egg  production 
per  recruit  at  or  above  70  percent  of 
potential  production.  This  harvest 
capacity  is  currently  estimated  to  be 
between  3.0  and  3.5  million  lb  (between 
1.36  and  1.58  million  kg)  of  claws 
(minimum  70  mm  propodus  length). 
Overfished  thresholds  are  specified  as 
one-half  of  MSY  or  slightly  higher  for 
the  crustacean  stocks,  none  of  which  is 
overfished. 

Ten  public  hearings  will  be  held  to 
obtain  public  comments  on  the  Draft 
SFA  Amendment  (see  Public  Hearing 
Times  and  Locations).  The  public 
comment  period  for  the  Draft  SFA 
Amendment  ends  on  January  4,  1999. 

The  Council  will  also  hold  public 
hearings  on  possible  regulatory  changes 
to  the  management  of  gag  and  black 
grouper  in  Federal  waters  of  the  Gulf  of 
Mexico.  Issues  addressed  in  the  draft 
regulatory  amendment  for  gag  and  black 
grouper  include  the  following:  (1) 
Specification  of  a  total  allowable  catch 
(TAG)  for  gag;  (2)  discussion  of  the 
allocation  of  the  gag  TAG  between 
recreational  and  commercial  sectors;  (3) 
a  minimum  size  limit  increase  for  gag 
and  black  grouper  from  20  to  24  inches 
(50.8.to  60.9  cm)  total  length;  {4)  a  2- 
fish  recreational  bag  limit  for  gag  as  part 
of  the  existing  5-fish  aggregate  grouper 
bag  limit;  (5)  a  zero  bag  limit  for  gag  for 
the  captain  and  crew  of  recreational  for- 
hire  vessels;  (6)  a  commercial  trip  limit 
for  gag;  (7)  a  closed  season  during  peak 
gag  spawning  times;  and  (8)  area 
closures  at  gag  spawning  aggregation 
locations. 

Tl/e  Council  currently  has  no 
preferred  alternatives.  However,  in  its 
"1998  Report  to  Congress  on  the  Status 
of  Fisheries  of  the  United  States," 
NMFS  identified  gag  in  the  Gulf  of 
Mexico  as  a  stock  that,  while  not 
currently  overfished,  is  approaching  an 
overfished  condition.  Under  the 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  )he  Council  is  required  to  take 
action  to  prevent  overfishing  from 
occurring  for  stocks  identified  by  NMFS 
as  approaching  an  overfished  condition. 
The  Council  will  decide  which 
measures  to  recommend  to  achieve  that 
goal  at  its  January  11  to  14,  1999, 
meeting  to  be  held  in  Biioxi,  MS. 
Comments  on  the  draft  regulatory 
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amendment  for  gag  and  black  grouper 
must  be  received  by  January  4,  1999. 

Public  Hearing  Times  and  Addresses 

Public  hearings  will  be  held  from  7:00 
p.m.  to  10:00  p.m.  at  all  of  the  following 
locations,  except  Panama  City,  FL, 
Orange  Beach,  AL,  and  Larose,  LA; 
where  the  hearings  on  the  draft 
regulatory  amendment  for  gag  and  black 
grouper  will  be  from  3:00  p.m.  to  5:00 
p.m.,  and  the  hearings  on  the  Draft  SFA 
Amendment  will  be  from  7:00  p.m.  to 
10:00  p.m. 

Monday,  December  7,  1998 — Pier 
House,  One  Duval  Street,  Key  West, 
FL — Draft  gag  and  black  grouper 
regulatory  amendment; 

Monday,  December  7,  1998 — Holiday 
Inn-Fort  Brown,  1900  E.  Elizabeth 
Street,  Brownsville,  TX— Draft  SFA 
Amendment; 

Tuesday,  December  8,  1998 — 
Steinhatchee  Elementary  School,  1" 
Avenue  South,  Steinhatchee,  FL— Draft 
gag  and  black  grouper  regulatory 
amendment; 

Tuesday,  December  8,  1998 — Pier 
House,  One  Duval  Street,  Key  West, 
FL — Draft  SFA  Amendment; 

Tuesday,  December  8,  1998 — Port 
Aransas  Civic  Center  Auditorium,  710 
West  Avenue  A,  Port  Aransas,  TX— 
Draft  SFA  Amendment; 

Wednesday,  December  9,  1998 — City 
Hall  Auditorium,  3001  Municipal  Drive, 
Madeira  Beach,  FL — Draft  gag  and  black 
grouper  regulatory  amendment; 

Wednesday,  December  9,  1998 — 
Texas  A&M  Auditorium,  200  Seawolf 
Parkway,  Galveston,  TX— Draft  SFA 
Amendment; 

Thursday,  December  10,  1998 — 
Courtyard  Marriott,  4455  Metro 
Parkway,  Fort  Myers,  FL— Draft  gag  and 
black  grouper  regulatory  amendment; 

Thursday,  December  10,  1998 — New 
Orleans  Airport  Hilton  &  Conference 
Center,  901  Airline  Highway,  Kenner, 
LA— Draft  SFA  Amendment; 

Thursday,  December  10,  1998 — 
Ramada  Airport  Inn  &  Conference 
Center,  5303  West  Kennedy  Boulevard, 
Tampa,  FL— Draft  SFA  Amendment; 

Monday,  December  14,  1998 — 
National  Marine  Fisheries  Service 
Panama  City  Laboratory,  3500  Delwood 
Beach  Road,  Panama  City,  FL— both  the 
Draft  SFA  Amendment  and  the  draft  gag 
and  black  grouper  regulatory 
amendment; 

Tuesday,  December  15. 1998 — Orange 
Beach  Community  Center,  27235  Canal 
Road,  Orange  Beach,  AL — both  the  Draft 
SFA  Amendment  and  the  draft  gag  and 
black  grouper  regulatory  amendment; 


Wednesday,  December  16,  1998 — J.  L. 
Scott  Marine  Education  Center  & 
Aquarium,  115  East  Beach  Boulevard, 
US  Highway  90,  Biloxi,  MS— Draft  SFA 
Amendment;  and 

Thursday,  December  17,  1998 — Larose 
Regional  Park,  2001  East  5th  Street, 
Larose,  LA— both  the  Draft  SFA 
Amendment  and  the  draft  gag  and  black 
grouper  regulatory  amendment. 

Copies  of  the  Draft  SFA  Amendment 
and  the  draft  regulatory  amendment  on 
gag  and  black  grouper  may  be  obtained 
by  calling  the  Council  at  813-228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  December  7, 
1998. 

Dated:  November  24,  1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-32038  Filed  12-1-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
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Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies  and 
Monkfish  Fisheries;  Monkfish  Fishery 
Management  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  availability  of  a  fishery 
management  plan;  request  for 
comments. 

summary:  NMFS  announces  that  the 
New  England  and  Mid-Atlantic  Fishery 
Management  Councils  (Councils)  have 
submitted  the  Monkfish  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review  and  are  requesting  comments 
from  the  public. 

DATES:  Comments  must  be  received  on 
or  before  February  1,  1999. 
ADDRESSES:  Conunents  on  the  Monkfish 
FMP  should  be  sent  to  Jon  C.  Rittgers, 


Acting  Regional  Administrator,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Monkfish  FMP." 

Copies  of  the  Monkfish  FMP,  its 
regulatory  impact  review,  initial 
regulatory  flexibility  analysis,  the  final 
environmental  impact  statement,  and 
the  supporting  documents  are  available 
from  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
proposes  an  overfishing  definition  and  a 
10-year  rebuilding  schedule  to  meet  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
implementation  of  the  following 
measures:  Target  total  allowable  catch 
levels  for  each  of  two  management 
areas;  limited  access;  effort  limits 
through  days-at-sea  allocations;  trip 
limits  and  incidental  harvest 
allowances;  minimum  size  and  mesh 
limits;  gear  restrictions;  spawning 
season  closures;  a  framework 
adjustment  process;  permitting  and 
reporting  requirements,  and  other 
measures  for  administration  and 
enforcement. 

A  proposed  rule  that  would 
implement  the  Monkfish  FMP  may  be 
published  in  the  Federal  Register  for 
public  comment,  following  NMFS' 
evaluation  of  the  proposed  rule  under 
the  procedures  of  the  Magnuson-Stevens 
Act.  Public  comments  on  the  proposed 
rule  must  be  received  by  the  end  of  the 
comment  period  on  the  Monkfish  FMP 
to  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP.  All 
comments  received  by  February  1, 1999, 
whether  specifically  directed  to  the 
FMP  or  the  proposed  rule,  will  be 
considered  in  the  approval/disapproval 
decision  on  the  Monkfish  FMP. 
Comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the  Monkfish 
FMP. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  27, 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32129  Filed  12-1-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
(proposed  rules  that  are  appllcabie  to  the 
public.  Notices  of  hearirigs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AQENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultiural  Service's  (FAS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection 
procedure.  This  information  is 
contained  in  a  petition  which  may  be 
filed  with  the  Department  of  Agriculture 
(USDA)  requesting  emergency  reUef 
from  increased,  injurious  imports  of 
certain  perishable  products  entering  the 
United  States  duty-free  from  beneficiary 
coimtries  under  the  Andean  Trade 
Preference  Act. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  1, 1999 
to  be  assured  consideration. 
ADDRESSES:  Mail  or  deliver  comments  to 
Stephen  C.  Hammond,  Director,  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service,  Stop  1021, 1400 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20250-1021,  (202)  720-2916. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Stop  1021, 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-1021,  (202) 
720-1330. 
SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Relief  from  Duty- 
Free  Imports  of  Perishable  Products 
from  Andean  Coimtries. 

OMB  Number:  0551-0033. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  for  a 
currently  approved  information 
collection. 


Abstract:  The  Andean  Trade 
Preference  Act  (Pub.  L.  102-182, 105 
Stat.  1236  (19  U.S.C.  3201  et.  seq.)  (the 
"Act"),  authorizes  the  President  to 
proclaim  duty-free  treatment  for  imports 
frtim  Bolivia,  Colombia,  Ecuador,  and 
Peru,  except  for  certain  specifically 
excluded  products.  Section  204(e)  of  the 
Act  provides,  in  part,  that  if  a  petition 
is  filed  with  the  United  States 
International  Trade  Commission 
pursuant  to  the  provisions  of  section 
201  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2251),  regarding  a 
perishable  product  and  alleging  injury 
from  imports  from  beneficiary  countries, 
then  a  petition  may  also  be  filed  with 
Secretary  of  Agriculture  requesting  that 
emergency  relief  be  granted  by  the 
President.  Under  7  CFR  1540.43,  an 
entity  seeking  emergency  reUef  may 
submit  a  request  to  the  administrator, 
FAS,  providing  appropriate  information 
and  data  to  permit  the  Secretary  of 
Agriculture  to  make  a  determination 
whether  to  recommend  to  the  President 
to  take  emergency  action.  The  request 
should  contain  a  description  of  the 
imported  perishable  product  concerned 
and  the  coimtry  of  origin;  data  showing 
that  increased  imports  of  such 
perishable  product  are  the  substantial 
cause  of  serious  injury,  or  the  threat  of 
serious  injury,  to  the  domestic  industry 
producing  a  perishable  product  like  or 
directly  competitive  with  the  imported 
product;  and  provide  a  statement 
indicating  why  emergency  action  would 
be  warranted.  The  information  collected 
would  be  used  by  FAS  to  prepare  an 
assessment  that  would  assist  the 
Secretary  in  making  his  determination. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  at  $1,106. 

Respondents:  Non-profit  institutions, 
businesses,  or  farms. 

Estimated  Number  of  Respondents:  2. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  46  hours.  Copies  of  the 
information  collection  can  be  obtained 
from  Kimberly  Chisley,  the  Agency 
Collection  Coordinator,  at  (202)  720- 
2568. 

REQUESTS  FOR  COMMENTS:  The  public  is 
invited  to  submit  comments  and 
suggestions  to  the  above  address 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimize  the  burden, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  this  collection  of  information. 
Comments  on  issues  covered  by  the 
Paperwork  Reduction  Act  are  most 
useful  to  OMB  if  received  within  30 
days  of  publication  of  the  Notice  and 
Request  for  Comments,  but  must  be 
submitted  no  later  than  60  days  from  the 
date  of  pubUcation  to  be  assured 
coniyderation.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  be  a  matter  of  pubUc 
record. 

Signed  at  Washington,  DC,  on  November 
27,  1998. 
Lon  Hatamiya, 

Administrator,  Foreign  Agriculturai  Service. 
|FR  Doc.  98-32128  Filed  12-1-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Intermountain  Region;  Utah, 
Idaho,  Nevada,  and  Wyoming 

agency:  Forest  Service,  USDA. 
ACnON:  Notice. 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountain 
Regfon  to  pubUsh  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  pubfic  which 
new.spapers  will  be  used  to  publish 
leg^  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 
DATES:  Publication  of  legal  notices  in 
the  Usted  newspapers  will  begin  with 
decisions  subject  to  api}eal  that  are 
made  on  or  after  December  15, 1998. 
The  Ust  of  newspapers  will  remain  in 
effect  imtil  Jime  1, 1999  when  another 
notice  will  be  pubUshed  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Murphy,  Regional  Appeals 
Manager,  Intermountain  Region,  324 


66526 


Federal  Register /Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Notices 


25th  Street,  Ogden,  UT  84401,  Phone 
(801)625-5274. 

SUPPLEMENTARY  INFORMATION:  The 
administrative  appeal  procedures,  36 
CFR  Parts  215  and  217,  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  additions  to 
those  who  have  requested  notice  in 
criting  and  to  those  knowrn  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
additions,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeframe  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows. 

Regional  Forester,  Intennountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho: 

The  Idaho  Statesman,  Boise,  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Reno  Gazette- Journal,  Reno, 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Wyoming: 
Casper  Star-Tribune,  Casper, 
Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountain  Region,  it  will 
appear  in: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions: 

Vemal  Express,  Vernal,  Utah 

Flaming  Gorge  District  Ranger  for 

decisions  affecting  Wyoming: 

Casper  Star  Tribune,  Casper, 

Wyoming 

Flaming  Gorge  District  Ranger  for 

decisions  affecting  Utah: 

Vemal  Express,  Vemal,  Utah 


Roosevelt  and  Duchesne  District  Ranger 
decisions: 
Uintah  Basin  Standard,  Roosevelt, 
Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Mountain  Home  District  Ranger 
decisions: 

The  Idaho  Stateman,  Boise,  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Cascade  District  Ranger  decisions: 

The  Advocate,  Cascade,  Idaho 
Lovmian  District  Ranger  decisions: 

The  Idaho  City  World.  Idaho  City, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett,  idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Jackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Jackson, 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Jackson, 
Wyoming 
Pinedaie  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 

Caribou  National  Forest 

Caribou  Forest  Supervisor  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Montipelier  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George.  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Powell  District  Ranger  decisions: 

The  Daily  Spectrum.  St.  Geoige,  Utah 
Escalante  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Teasdale  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 


Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Beaver,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Filhnore,  Utah 

Humboldt-Toiyabe  National  Forests 

Humboldt  Forest  Supervisor  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Toiyabe  Forest  Supervisor  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Sierra  Ecosystem  Coordination  Center 

(SECO): 
Carson  District  Ranger  decisions: 

Reno  Gazette-Journal,  Reno,  Nevada 
Bridgeport  District  Ranger  decisions: 
The  Review-Herald,  Mammoth  Lakes, 
California 
Spring  Mountains  National  Recreation 

Area  Ecosystem  (SMNRAE): 
Spring  Moxmtain  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  Journal,  Las  Vegas, 
Nevada 
Central  Nevada  Ecosystem  (CNECO): 
Austin  District  Ranger  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada 
Ely  District  Ranger  decisions: 

Ely  Daily  Times,  Ely,  Nevada 
Northeast  Nevada  Ecosystem  (NNECO): 
Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press.  Elko,  Nevada 
Ruby  Mountains  District  Ranger 
decisions: 
Elko  Daily  Free  Press,  Elko,  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun,  Winnemucca,  Nevada 

Manti-LaSal  National  Forest 

Manti-LaSal  Forest  Supervisor 
decisions: 

Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid.  Mt.  Pleasant,  Utah 
Ferron  district  Ranger  decisions: 

Emery  County  Progress,  Castle  Dale, 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate,  Price,  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent,  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record.  Monticello, 
Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 
Idaho  Statesman,  Boise,  Idaho 

Weiser  District  Ranger  decisions: 
Signal  American.  Weiser,  Idaho 


Council  Disti 
Council  Re 

New  Meadov 

District  I 

Star  News, 

Salmon  and 

Salmon  Fore: 

The  Recorc 
Cobalt  Distri< 

The  Recorc 
North  Fork  D 

The  Recorc 
Leadore  Disti 

The  Recorc 
Salmon  Distr 

The  Recorc 
Challis  Fores 

The  Chain 
Middle  Fork 

The  Chain 
Challis  Distri 

The  Chain 
Yankee  Fork 

The  Chain 
Lost  River  Di 

The  Chain 

Sawtooth  Na 


Uinta  Natior 
Uinta  Forest 

DOC  Case  N^ 

C-301-401  ... 
C-549-401  ... 
C-35 1-005  ... 
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Council  District  Ranger  decisions: 
Council  Record,  Council,  Idaho 

New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 
Star  News,  McCall,  Idaho 

Salmon  and  Challis  National,  Forests 

Salmon  Forest  Supervisor  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Cobalt  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald.  Salmon,  Idaho 
Salmon  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Challis  Forest  Supervisor  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Middle  Fork  District  Ranger  decisions: 

The  ChaUis  Messenger,  Challis,  Idaho 
Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Lost  River  District  Range  decisions: 

The  Challis  Messenger,  Challis,  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah,  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit. 
I  South  Idaho  Press,  Burley,  Idaho,  for 
decisions  issued  on  the  Idaho 
portions  of  the  Burley  District. 
TiWin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Ketchum  District  Ranger  decisions: 

Wood  River  Journal,  Hailey,  Idaho 
Sawrtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls.  Idaho 

targhee  National  Forest 

Targhee  Forest  Supervisor  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register.  Idaho  Falls,  Idaho 
Ashton  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Palisaded  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 


The  Daily  Herald,  Provo,  Utah 
Pleasant  Grove  District  Ranger 
decisions: 

The  Daily  Herald.  Provo,  Utah 
Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Mountain  View  District  Ranger 
decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah 
Logan  District  Ranger  decisions: 
Logan  Herald  Journal,  Logan,  Utah 

Dated:  November  25, 1998. 
Jack  A.  Blackwell, 
Regional  Forester 
[FR  Doc.  98-32053  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  43-98] 

Foreign-Trade  Zone  171— Liberty 
County,  Texas;  Application  for 
Expansion;  Extension  of  Public 
Comment  Period 

The  comment  period  for  the  above 
case,  submitted  by  the  Liberty  County 
Economic  Development  Corporation, 
requesting  authority  to  expand  its  zone 
in  Liberty  County,  Texas  (63  FR  52241, 
9/30/98).  is  e"Xtended  to  January  29, 
1998,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  wTiting  are  invited 
during  this  period.  Submissions  should 
include  3  (three)  copies.  Material 
submitted  will  be  available  at:  Office  of 


the  Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716,  14th  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20230. 

Dated:  November  25.  1998. 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-32119  Filed  12-1-98;  8:45  am] 

BILUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five- Year  (Sunset) 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Five-Year 
("Sunset")  Reviews. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
and^ountervailing  duty  orders, 
findings,  and/or  suspended 
investigations  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-Year  Reviews 
covering  these  same  orders  and/or 
suspended  investigations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 
482-6397  or  (202) 482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 
SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20,  1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings,  or 
suspended  investigations: 


DOC  Case  No. 

ITC  Case  No. 

Country 

Product 

C-301-401   

C-549-401    

C-351-005  

C-None 

C-None 

C-184  

Colombia  . 
Thailand  ... 
Brazil 

Textiles  &  Textile  Products. 
Certain  Textile  i^ill  Products. 
Frozen  Concentrated  Orange  Juice. 
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DOC  Case  No. 


A-35 1-605 
A-588-^01 
C-351-029 
A-570-825 
A-122^01 
C- 122-404 
C-35 1-406 
A-357-405 


ITC  Case  No. 


A-326 
A-189 
C4-20 
A-653 
A-196 
C-224 
C-223 
A-208 


Country 

Brazil 

Japan  

Brazil 

China,  PR  

Canada  

Canada  

Brazil 

Argentina  


Product 


Frozen  Concentrated  Orange  Juice. 

Calcium  Hypochlorite. 

Castor  Oil. 

Sebacic  Add. 

Raspberries. 

Live  Swine. 

Tillage  Tools. 

Barbed  Wire. 


Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  dumping  or  a 
countervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  [" Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  "http://wwrw.ita.doc.gov/ 
import — admin/records/sunset/". 

All  submissions  in  the  sunset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1^98). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 


notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  [see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order.  63  FR  24391  (May  4, 
1998)). 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (1998))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  from  a  domestic  interested 
party,  the  Sunset  Regulations  provide 
that  all  parties  wishing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
required  contents  of  a  substantive 
response  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  fi-om  the  International  Trade 


Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 
reviews.'  Please  consult  the 
Department's  regulations  at  19  CFR  Part 
351  (1998)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  November  20,  1998. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  98-31984  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-331-602] 

Certain  Fresh  Cut  Flowers  from 
Ecuador:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


EFFECTIVE  DATE:  December  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Davina  Hashmi,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4794  or  (202) 482-5760, 
respectively. 


DEPARTME 

INTERNATI 
AOMINISTF 


'  A  number  of  parties  commented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  {Sunset  Regulations,  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(1998).  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  showing  of  good  cause. 
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19  CFR  Part 
terms  and 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (the  Department)  regulations 
are  references  to  the  provisions  codified 
at  19  CFR  part  351  (1998). 

Extension  of  Time  Limits  for 
Preliminary  Results 

The  Department  has  received  a 
request  to  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador.  On  April  24,  1998,  the 
Department  initiated  this  administrative 
review  covering  the  period  March  1, 
1997  through  February  28. 1998. 

Owing  to  certain  issues  surrounding 
this  case,  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act  (see  Memorandum  from 
Richard  Moreland  to  Robert  LaRussa, 
Re:  Extension  of  Time  Limit  for 
Administrative  Review  of  Fresh  Cut 
Flowers  from  Ecuador,  November  24, 
1998).  Therefore,  in  accordance  with 
that  section,  the  Department  is 
extending  the  time  limits  for  the 
issuance  of  the  preliminary  results  of 
review  to  March  30,  1999.  The 
Department  intends  to  issue  the  final 
results  of  review  120  days  after  the 
publication  of  the  preliminary  results. 
This  extension  of  the  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

Dated:  November  24,  1998. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  98-32117  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-337-804] 

Notice  of  Antidumping  Duty  Order: 
Certain  Preserved  Mushrooms  from 
Chile 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT; 
David  J.  Goldberger  or  Katherine 
Johnson,  Import  Administration, 


International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482^136  or  (202)  482-4929. 
recpectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  part  351,  (1998). 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  by  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  the  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 
^     Excluded  from  the  scope  of  the  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheadings 
2003.1000.27,  2003.1000.31, 
2003.1000.37,  2003.1000.43, 
2003.1000.47,  2003.1000.53,  and 
0711.90.4000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 


Antidumping  Duty  Order 

On  November  25. 1998,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  certain  preserved 
mushrooms  from  Chile,  pursuant  to 
section  735(b)(1)(A)  of  the  Act. 
Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  the  United  States  Customs 
Service  to  assess,  upon  further  advice  by 
the  Department,  antidumping  duties 
equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  and 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
certain  preserved  mushrooms  from 
Chile.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
certain  preserved  mushrooms  from 
Chile  entered,  or  withdrav^Ti  from 
warehouse,  for  consumption  on  or  after 
August  5,  1998,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (63  FR  41786). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  All  Others  rate 
applies  to  all  exporters  of  subject 
merchandise  not  specifically  listed 
below. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted-av- 
erage margin 
percentage 

N^ure's  Farm  Products 
(Chile)  S.A 

148.51 

All  Others  

148.51 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  preserved  mushrooms  from 
Chile,  pursuant  to  section  736(a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  November  19, 1998. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-32118  Filed  12-1-98;  8:45  am] 
BILUNO  CODE  361(M)S-I> 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(1.0.  112398B] 

Incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  1-year  letters  of 
authorization  to  take  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  were 
issued  on  October  6,  1998,  to  Mariner 
Energy,  Inc.  of  Houston,  TX,  Forest  Oil 
Corp  of  Denver,  CO.,  and  Pennzoil 
Exploration  and  Production,  Lafayette, 
LA;  on  October  28,  1998,  to  Vastar 
Resources,  Inc.  Houston,  Texas;  and  on 
November  19,  1998,  to  CNG  Producing 
Co,  New  Orleans,  LA. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Silver 
Spring.  MD  20910,  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N.  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  David  Bemhart,  Southeast 
Region  (727)  570-5312. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  etseq.]  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA.  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 


addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12,  1995  (60  FR  53139).  and 
remain  in  effect  until  November  13. 
2000. 

Issuance  of  these  letters  of 
authorization  are  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  November  25, 1998. 
Patricia  A.  Montanio. 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32036  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  112398A] 

Incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  1-year  letters  of 
authorization  to  take  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  were 
issued  on  April  28.  1998.  to  the 
Samedan  Oil  Corp;  on  May  18.  1998.  to 
Tatham  Offshore;  on  June  5.  1998.  to 
EEX  Corp,  Newfield  Exploration  Co.  and 
Mitchell  Energy;  on  July  28,  1998.  to 
The  Louisiana  Land  and  Exploration  Co. 
all  from  Houston.  Texas,  and  on  Aug  18. 
1998.  to  Forcenergy  of  Miami,  FL. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 


NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910.  and  the  Southeast 
Region.  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  David  Bemhart,  Southeast 
Region  (727)  570-5312. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA.  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12,  1995  (60  FR  53139),  and 
remain  in  effect  until  November  13. 
2000. 

Issuance  of  these  letters  of 
authorization  are  based  on  a  finding  that 
the  total  takings  will  have  a  negligible 
impact  on  the  bottlenose  and  spotted 
dolphin  stocks  of  the  Gulf  of  Mexico. 

Dated:  November  25. 1998. 
Patricia  A.  Montanio, 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32037  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  3510-22-f 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
December  9, 1998.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10  a.m.  at  the  same  location  and  will 
include  a  Corps  of  Engineers 
presentation  on  section  22  proposals  as 
well  as  discussions  of  correspondence 
concerning  upper  Basin  reservoir 
releases  and  proposals  for  interim 
reorganization  and  formation  of  a 
Watershed  Coimcil. 

In  addition  to  the  subjects 
summarized  below  which  are  scheduled 
for  pubhc  hearing  at  the  business 
meeting,  the  Commission  will  also 
address  the  following:  Minutes  of  the 
October  7, 1998  business  meeting: 
announcements;  report  on  Basin 
hydrologic  conditions;  reports  by  the 
Executive  Director  and  General  Counsel; 
consideration  of  resolutions  concerning 
interim  DRBC  reorganization, 
establishment  of  a  Water  Management 
Advisory  Committee,  contract  with  the 
Northeast/Midwest  Institute,  interstate 
river  basin  conunissions'  role  in  Clean 
Water  Action  Plan  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
'  A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1, 1999,  in 
the  aggregate  amount  of  $4,106,600  and 
a  capital  budget  reflecting  revenues  of 
$2,508,748  and  expenditures  of 
$2,331,242.  Copies  of  the  current 
expense  and  capital  budgets  are 
available  from  the  Commission  on 
request  by  contacting  Richard  C.  Gore  at 
(609)  883-9500  ext.  201. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Summit  Hill  Water  Authority  D-84- 
3  CP  RENEWAL  2.  An  application  for 
the  renewal  of  a  ground  water 
vrithdrawal  project  to  supply  up  to  13.8 
million  gallons  (mg)/30  days  of  water  to 
the  applicant's  distribution  system  from 
Well  Nos.  1,  2,  3  and  4.  Commission 
approval  on  December  14, 1988  was 
limited  to  10  years  and  will  expire 
unless  renewed.  The  applicant  requests 


that  the  total  withdrawal  from  all  wells 
remain  limited  to  13.8  mg/30  days.  The 
project  is  located  in  Siunmit  Hill 
Borough,  Carbon  County,  Pennsylvania. 

2.  New  Jersey-American  Water 
Company  D-90-108  CP  Revised.  An 
application  to  revise  an  existing  docket 
by  the  addition  of  Aquifer  Storage  and 
Recovery  (ASR)  Well  No.  66  to  recharge 
treated  drinking  water  from  the 
applicant's  distribution  system  into  the 
Middle  PRM  Aquifer  during  periods  of 
low  water  demand.  The  stored  high- 
quality  water  will  be  withdrawn  and 
discharged  to  the  distribution  system 
during  periods  of  high  demand  with  no 
net  withdrawal  from  the  aquifer.  The 
proposed  ASR  project  will  not  increase 
monthly  or  annual  allocation  of  ground 
water.  "The  project  is  located  in  Cherry 
Hill  Township,  Camden  County,  New 
Jersey. 

3.  West  Goshen  Sewer  Authority  D- 
96-20  CP.  A  project  to  upgrade  and 
expand  the  applicant's  existing  4.5 
million  gallons  per  day  (mgd)  sewage 
treatment  plant  (STP)  to  6.0  mgd  to 
continue  serving  portions  of  East 
Goshen  and  West  Goshen  Tov«iships, 
Chester  County,  Peimsylvania.  The  STP 
is  located  off  South  Concord  Road  in 
West  Goshen  Township  and  will 
continue  to  discharge  to  Chester  Creek 
(locally  knov^rn  as  Goose  Creek). 

4.  Womelsdorf-Robesonia  Joint 
Authority  D-98-23  CP.  An  appUcation 
for  approval  of  a  groimd  water 
withdrawal  project  to  supply  up  to  8.1 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
9,  and  to  retain  the  existing  withdrawal 
Umit  from  all  wells  at  23  mg/30  days. 
The  project  is  located  in  Millcreek 
Township,  Lebanon  County, 
Pennsylvania. 

A  Proposal  to  Adopt  the  1999  Water 
Resources  Program.  A  proposal  that  the 
1998  Water  Resources  Program  and  the 
activities,  programs,  initiatives, 
concerns,  projections  and  proposals 
identified  and  set  forth  therein  be 
extended  and  adopted  as  the  1999  Water 
Resources  Program  and  that  a  staff 
report  of  progress  during  1998  in 
completing  elements  of  the  program  and 
policies  in  the  1998  Water  Resources 
program  be  made  a  part  thereof,  in 
accordance  with  the  requirements  of 
Section  13.2  of  the  Delaware  River  Basin 
Compact. 

Documents  relating  to  these  items 
may  be  examined  at  the  Conmiission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wrishing  to 
testify  at  this  hearing  are  requested  to 


register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  November  23.  1998. 
Suun  M.  Weisman, 
Secretary. 

(FR  Doc.  9&-32122  Filed  12-1-98;  8:45  am) 
BHUNG  CODE  OaO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-ei96^] 

State  and  Trit)al  Environmental  Justice 
Grants  Program  Request  for 
Applications  Guidance  FY  1999; 
Purpose  of  Notice 

The  purpose  of  this  notice  is  to  solicit 
applications  from  eligible  candidates 
under  the  State  and  Tribal 
Environmental  Justice  (STEJ)  Grants 
Program,  sponsored  by  the  U.S. 
Enviroiunental  Protection  Agency, 
Office  of  Environmental  Justice. 

For  FY  1998,  EPA  awarded  five  STEJ 
grants  totaling  $500,000  to  (4)  states  and 
(1)  tribe.  A  list  of  the  recipients  and 
their  project  descriptions  are  provided 
in  Appendix  F. 

For  FY  1999.  EPA  expects  to  once 
again  award  a  total  of  $500,000  to  states 
and  tribes  to  demonstrate  how  to 
effectively  address  environmental 
justice  issues  and  comply  with  Title  VI 
of. the  1964  Civil  Rights  Act.  A' 
maximum  of  $100,000  will  be  awarded 
to  each  recipient,  contingent  upon  the 
availability  of  funds.  A  total  of  five 
grants  are  expected  to  be  awarded.  The 
standard  project  and  budget  periods  are 
foj  one  year.  The  grantee  can  request 
that  the  project  and  budget  periods  be 
extended  up  to  three  years,  with  the 
total  budget  of  $100,000  provided 
during  the  first  year.  This  guidance 
outlines  the  purpose,  authorities, 
eligibility,  and  general  procedures  for 
application  and  award  of  the  FY  1999 
STEJ  Grants. 

The  application  must  be  postmarked 
no  later  than  Friday,  February  26, 1999. 

Grants  Program  Overview 

The  State  and  Tribal  Environmental 
Justice  (STEJ)  Grants  Program  was 
created  to  provide  financial  assistance 
to  state  and  tribal  environmental 
departments  that  are  working  to  address 
environmental  justice  issues.  With  the 
increased  interest  in  Title  VI  of  the  Qvil 
Rights  Act  of  1964,  EPA  is  seeking, 
through  this  assistance  program,  to 
support  individual  state's  and  tribe's 
efforts  to  effectively  comply  with  Title 
VI  in  their  environmental  programs  and/ 
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or  establish  an  environmental  justice 
program. 

A.  Pro-am  Goals 

The  STEJ  Grants  Program  is  intended 
to  assist  states  and  tribes  in  ultimately 
achieving  the  following  environmental 
justice  goals  and  objectives: 

•  Enhance  the  state  or  tribal 
government's  effectiveness  in 
complying  with  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

•  Reduce  or  prevent 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  low-income  communities  and/or 
minority  communities. 

•  Integrate  environmental  justice 
goals  into  a  state's  or  tribe's  policies, 
programs,  and  activities. 

•  Provide  financial  and  technical 
resources  to  develop  an  enabling 
infrastructure  at  the  state/local 
community  level  and  tribal/tribal 
community  level. 

•  Set  up  model  programs  to  address 
enforcement  and  compliance  issues  in 
affected  environmental  justice  (EJ) 
communities. 

•  Integrate  measurable  EJ  goals  wathin 
the  annual  Performance  Partnership 
Agreements  (PPAs)  and  Memorandums 
of  Understandings  (MOUs)  between  a 
state  and  EPA,  or  integrate  measurable 
EJ  goals  vdthin  the  Tribal 
Environmental  Agreements  (TEAs). 

•  Improve  public  participation  in  the 
decision-making  processes  (e.g. 
permitting  processes,  development  of 
regulations  and  policies) 

B.  Background  on  Environmental  Justice 

EPA  considers  Environmental  Justice 
to  be  the  fair  treatment  and  meaningful 
involvement  of  all  people  regardless  of 
race,  color,  national  origin,  culture,  or 
income  with  respect  to  the 
development,  implementation, 
enforcement  and  compliance  of 
environmental  laws,  regulations,  and 
policies.  Fair  treatment  means  that  no 
groups  of  people,  including  racial, 
ethnic,  or  socioeconomic  groups,  should 
bear  a  disproportionate  share  of  negative 
environmental  consequences  resulting 
from  industrial,  municipal,  and 
commercial  operations  or  the  execution 
of  federal,  state,  local  and  tribal 
programs  and  policies. 

On  February  11,  1994,  President 
Clinton  issued  Executive  Order  (EO) 
12898,  "Federal  Actions  To  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (Appendix  A). 
Environmental  Justice  focuses  attention 
on  the  need  to  ensure  envirormiental 
protection  for  all,  and  to  empower  those 
most  often  disenfranchised  from  the 


decision-making  process,  the  low- 
income  and/or  minority  communities. 

C.  Background  on  Title  VI 

Title  VI  states: 

No  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national  origin, 
he  excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity 
receiving  Federal  financial  assistance. 

The  Presidential  memorandum 
accompanying  EO  12898  directs  Federal 
agencies  to  ensure  compliance  with  the 
nondiscrimination  requirements  of  Title 
VI  for  all  Federally-funded  programs 
and  activities  that  affect  human  health 
or  the  environment. 

Title  VI  itself  prohibits  intentional 
discrimination.  The  Supreme  Court  has 
ruled,  however,  that  Title  VI  authorizes 
Federal  agencies,  including  EPA,  to 
adopt  implementing  regulations  that 
prohibit  discriminatory  effects. 
Frequently,  discrimination  results  from 
policies  and  practices  that  are  neutral 
on  their  face,  but  have  the  effect  of 
discriminating.  Facially-neutral  policies 
or  practices  that  result  in  discriminatory 
effects  violate  EPA's  Title  VI  regulations 
unless  it  is  shown  that  they  are  justified 
and  that  there  is  no  less  discriminatory 
alternative.  (See  Appendix  B  for 
additional  information  on  Title  VI). 

Eligible  Applicants  and  Activities 

D.  Who  May  Submit  An  Application? 
Any  state  or  tribal  agency  that 

manages,  or  is  eligible  to  manage,  an 
EPA  program,  which  has  an  expressed 
interest  in  working  with  community- 
based  grassroots  organizations  and  other 
environmental  justice  stakeholders  to 
address  environmental  justice  concerns 
in  communities.  EPA  requests  that  only 
one  application  be  submitted  from  each 
state  or  tribe  interested  in  receiving 
assistance.  The  project  can  be  a 
partnership  involving  more  than  one 
state  department,  or  if  from  a  tribe,  more 
than  one  tribal  department.  The  project 
may  also  involve  a  consortium  of  state 
or  tribal  governments.  The  degree  of 
support  provided  by  top  government 
ofBcials  from  either  the  state  or  tribe 
will  be  an  important  factor  in  the 
selection  process. 

E.  May  an  Individual  or  Organization 
Apply? 

No.  Only  a  state  or  federally- 
recognized  tribal  government  may 
apply.  However,  the  applying  states  or 
tribes  should  work  with  community- 
based  grassroots  organizations  when 
developing  their  proposals.  Preference 
may  be  given  to  the  states  or  tribes  who 
involve  community-based  grassroots 


organizations  in  the  development  of 
their  proposals. 

F.  What  Types  of  Projects  are  Eligible  for 
Funding? 

Funds  are  to  be  used  for  activities 
authorized  by  the  appropriate  statutory 
provisions  listed  in  paragraph  G  below, 
to  accomplish  one  or  both  of  the 
following: 

1.  The  development  or  enhancement 
of  a  program  to  work  directly  with 
communities  to  improve  the  state's  or 
tribe's  compliance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  in  the 
development  and  implementation  of 
environmental  programs. 

Example  1:  Create  a  review  team  to  analyze 
the  state's  or  tribe's  future  conduct  or  action 
to  help  ensure  its  envirotunental  programs 
have  no  discriminatory  environmental  or 
human  health  effects  based  on  race,  color,  or 
national  origin. 

Example  2:  Demonstrate  how  to  establish 
an  appropriate  enforcement  program  for 
disproportionately  affected  communities;  and 
create  meaningful  community  participation 
opportunities  throughout  enforcement  & 
compliance  activities  (e.g.  from  the  time  of 
initial  Notice  of  Violations  to  final  agency 
enforcement  decisions.) 

2.  The  development  of  a  model  state 
or  tribal  environmental  justice  executive 
order,  strategic  plan,  and/or  conduct 
studies,  analyses,  and  training  in  the 
development  of  a  state  or  tribal 
environmental  justice  program. 

Preferences 

Preference  may  be  given  to  the  states 
or  tribes  which  have  not  received  a  STEJ 
grant  in  the  past  and  which  include  the 
following  in  their  application: 

(1)  A  description  of  how 
environmental  justice/community-based 
grassroots  organizations  were  involved 
in  the  development  of  the  proposal,  and 

(2)  Identification  of  the  matching  or 
cost  sharing  funds  to  be  provided  by  the 
state  or  tribe  for  the  project. 

G.  What  are  the  Statutory  Authorities  for 
the  Grants? 

The  State  and  Tribal  Environmental 
Justice  Grants  are  for  multimedia 
environmental  justice  activities.  For  this 
reason,  each  project  must  include 
activities  which  are  authorized  by  two 
or  more  of  the  following  environmental 
statutes. 

a.  Clean  Water  Act,  Section  104(b)(3): 
conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  surveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution. 

b.  Safe  Drinking  Water  Act,  Sections 
1442(c)(3):  develop,  expand,  or  carry  out 
a  program  (that  may  combine  training. 
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education,  and  employment)' for 
occupations  relating  to  the  public  health 
aspects  of  providing  safe  drinking  water. 

c.  Solid  Waste  Disposal  Act,  Section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  pubUc  education  programs,  £md 
studies  relating  to  solid  waste 
management  and  hazardous  waste 
management. 

d.  Clean  Air  Act,  Section  103(b)(3): 
conduct  and  promote  the  coordination 
and  acceleration  of  research, 
investigations,  experiments, 
demonstrations,  surveys,  and  studies 
related  to  the  causes,  effects  (including 
health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution. 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Section  20(A):  conduct 
research  on  pesticides. 

'  g.  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  Section  311(c):  conduct  research 
related  to  the  detection,  assessment,  and 
evaluation  of  the  effects  on,  and  risks  to, 
human  health  from  hazardous 
substances. 

h.  Marine  Protection,  Research,  and 
Sanctuaries  Act,  Section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or 
ending  of  ocean  diunping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dumping. 

H.  What  Regulations  Apply  to  these 
Grants? 

The  STEJ  Grants  will  be  governed  by 
40  CFR  Part  31,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local, 
and  Tribal  Governments,  and  OMB 
Circular  A-87.  Note,  in  particvdar,  that 
there  are  restrictions  on  the  used  of 
grant  funds  for  lobbying  and  that  grant 
funds  may  not  be  used  for  intervention 
in  federal  regulatory  or  adjudicatory 
proceedings. 

Funding 

JL  Are  Matching  Funds  Required? 

Matching  funds  are  not  required,  but 
are  encoviraged.  EPA  may  give 
preference  to  those  states  or  tribes 
which  provide  matching  funds,  since 
this  would  demonstrate  a  greater 
commitment. 


Application  Requirements 

/.  What  is  Required  for  Applications? 

In  order  to  be  considered  for  funding 
under  this  program,  proposals  must 
have  the  following: 

1.  Application  ror  Federal  Assistance 
(SF  424)  the  official  form  required  for  all 
federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
submit  the  original  apphcation,  and  one 
additional  copy,  signed  by  a  person 
duly  authorized. 

2.  Federal  Standard  Form  (SF  424A) 
and  budget  detail,  which  reflects  the 
total  budget  for  the  entire  duration  of 
the  project.  Budget  figures/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  these 
grants  vdll  not  exceed  $100,000, 
therefore  your  budget  should  reflect  this 
upi>er  limit  on  federal  funds. 

3.  Signed  "Certification  Regarding 
Debarment,  Suspension,  and  Other 
ResponsibiUty  Matters"  form,  and 
"Certification  Regarding  Lobbying" 
form,  which  can  be  found  in  Appendix 
C. 

4.  Narrative/work  plan  of  the 
proposal.  A  narrative/work  plan 
describes  the  applicant's  proposed 
project.  The  pages  of  the  work  plan 
must  be  letter  size  8  V2"  x  11"),  with 
normal  type  size  (12  cpi),  and  at  least  1" 
margins.  The  narrative/work  plan 
should  be  no  more  than  five  pages. 

The  narrative/work  plan  must 
describe: 

a.  whether  one  or  both  of  the  EUgible 
Projects,  as  defined  in  Section  F,  are 
being  proposed, 

b.  how  the  proposed  project  will  meet 
the  Program  goals,  as  described  in 
Section  A, 

c.  how  the  project  addresses  issues 
related  to  at  least  two  of  the 
environmental  statutes  Usted  in  Section 
G,  and 

d.  discuss  how  the  project  will  be 
evaluated,  what  will  be  the  measures  of 
success,  and  describe  how  the  project/ 
program  will  be  sustained. 

5.  A  letter  of  commitment  from  the 
department  head  or  government  head 
(e.g.,  governor,  president,  chairperson, 
chief). 

6.  State  and  Tribal  applicants  should 
establish  working  relationships  with 
local  commtinity-based  organizations  in 
developing  their  proposals.(*)  A  fist  of 
the  organizations  who  participated  in 
the  development  of  the  grant  proposal, 
along  with  contact  names  and  numbers, 
is  required.(*)  Many  community-based 
organizations  across  the  nation  have 
already  begun  implementing 
environmental  justice  programs  at  the 
local  level,  which  states  and  tribes  may 


want  to  use  as  examples  to  help  build 
their  environmental  justice  programs. 
By  asking  those  who  are  most  impacted 
by  environmental  injustices  to 
participate  in  building  the  state's  or 
tribe's  environmental  justice  program, 
the  states  and  tribes  will  be  more  likely 
to  obtain  broad  support  for  the  concept 
and  the  partnership  it  reflects. 

K.  When  and  Where  Must  Applications 
Be  Submitted? 

The  appUcant  must  submit  one  signed 
original  application  with  the  required 
attachments  and  one  additional  copy  to 
the  primary  contact  of  the  appropriate 
EPA  regional  office  (see  page  8  and 
Appendix  D).  The  application  must  be 
postmarked  no  later  than  Friday, 
February  26,  1999. 

Process  for  Awarding  Grants 

Proposals  are  to  be  developed  by 
states  or  tribes  (EPA  encourages  the 
involvement  of  community-based/ 
grassroots  organizations)  and  submitted 
to  their  respective  EPA  Regional  Offices. 
The  initial  review  will  be  conducted  by 
each  Region  through  a  Regional  panel, 
which  will  select  the  top  proposals  for 
submission  to  EPA  Headquarters,  for 
final  review  and  selection.  The  grants 
will  be  processed  for  award  and 
managed  by  the  Regions.  The  plan  is  to 
fund  the  five  best  State  and/ or  Tribal 
Environmental  Justice  project  proposals. 

Note:  Among  the  propK>sals  receiving  the 
highest  rating,  EPA  may  take  into  account  the 
geoo^phic  location  and  diversity  of  the 
propmsed  projects  when  making  final 
selections. 

STEJ  Grant  Program  Schedule 

Dec.ll— February  26:  States  and 
Tribes  Develop  Proposals  and  Submit  to 
EPA  Regions. 

March  1— April  9:  EPA  Regions 
Review  Proposals  and  Provide 
Recommendations  to  Headquarters. 

April  12— May  14:  OEJ  Headquarters 
Convenes  Review  Panel  and  Receives 
Recommendations. 

May  17 — Jime  4:  Headquarters 
Completes  Selections  and  Submits  Final 
Selections  to  EPA  Regional  Offices. 

June  7 — Aug.  9:  EPA  Regional  Grants 
Management  Offices  Process 
Applications  and  Award  Grants. 

September  1:  National  and  Regional 
Annoimcements  of  Awards. 

Reporting 

State  and  Tribal  agencies  that  are 
awarded  the  State  and  Tribal 
Environmental  Justice  (STEJ)  grants  will 
be  required  to  submit  semi-annual 
reports,  in  accordance  with  40  CFR 
31.^0  and  31.41,  to  the  appropriate 
Regional  Environmental  Justice 
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Coordinator  and  Project  Officer.  Reports 
will  include,  but  not  be  limited  to, 
information  on: 

•  Funds  expended. 

•  Tasks  accomplished. 

•  Issues/problems  encountered  and 
method  of  resolution. 

•  Results  achieved. 

A  final  summary  report  is  required  by 
40  CFR  section  31.40(b)  at  the  end  of  the 
project  period.  This  final  report  should 
include  a  discussion  on  the 
continuation  and  institutionalization  of 
the  state's  and/or  tribe's  efforts  to 
comply  with  Title  VI  and/or  provide  for 
environmental  justice. 

•  *  *  If  you  nave  any  questions 
regarding  the  interpretation  of  this 
guidance,  please  call  your  regional 
contact  listed  below,  or  Daniel  Gogal, 
STEJ  Grants  Manager,  Office  of 
Environmental  Justice,  at  (202)  564- 
2576  or  1-800-962-6215.  *    *    * 

EPA  Regional  STEJ  Contact  Names  and 
Addresses 

Region  I:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont. 

Primary  Contact:  Ronnie  Harrington 
(617)  918-1703,  USEPA  Region  1,  One 
Congress  Street,  Suite  1100  (SAA), 
Boston,  MA  02114. 

Secondar>'  Contact:  Pat  O'Leary  (617) 
918-1978. 

Region  II:  New  Jersey,  New  York, 
Puerto  Rico,  U.S.  Virgin. Islands. 

Primary  Contact:  Melva  Hayden  (212) 
637-5027,  USEPA  Region  II,  290 
Broadway,  26th  Floor,  New  York,  NY 
10007. 

Secondary  Contact:  Doug  Roberts 
(212) 637-3408. 

Region  III:  Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia. 

Primary  Contact:  Reginald  Harris 
(215)  814-2988,  USEPA  Region  III 
(3DA00),  841  Chestnut  Building, 
Philadelphia,  PA  19107. 

Secondary  Contact:  Mary  Zielinski 
(215)814-5415. 

Region  IV:  Alabama,  Florida,  Georgia, 
Kentucky.  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee. 

Primary  Contact:  Gloria  Love  (404) 
562-9672,  USEPA  Region  IV,  61  Forsyth 
Street,  Atlanta,  GA  30303. 

Secondary  Contact:  Connie  Raines 
(404) 562-9671. 

Region  V:  Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio,  Wisconsin. 

Primary  Contact:  Ethel  Crisp  (312) 
353-1442,  USEPA  Region  V,  77  West 
Jackson  Boulevard  (DM-7J),  Chicago,  IL 
60604-3507. 

Secondary  Contact:  Karla  Johnson 
(312) 886-5993. 

Region  VI:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas. 


Primary  Contact:  Shirley  Augurson 
(214)665-7401,  USEPA  Region  VI  (6E- 
N),  1445  Ross  Avenue,  12th  Floor, 
Dallas,  TX  75202-2733. 

Secondary  Contact:  Teresa  Cooke 
(214) 665-8145. 

Region  VII:  Iowa,  Kansas.  Missouri. 
Nebraska. 

Primary  Contact:  Althea  Moses  (913) 
551-7649  or  1-800-223-O425,  USEPA 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101. 

Secondary  Contact:  Kim  Olson  (913) 
551-7539. 

Region  VIII:  Colorado.  Montana, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming. 

Primary  Contact:  Marcella  Devargas 
(303)  312-6161,  USEPA  Region  VIII 
(8ENF-EJ),  999  18th  Street,  Suite  500, 
Denver,  CO  80202-2466. 

Secondary  Contact:  Elisabeth  Evans 
(303) 312-6053. 

Region  IX:  Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 
Guam. 

Primary  Contact:  Katy  Wilcoxen  (415) 
744-1117,  USEPA  Region  IX  (CMD-6), 
75  Hawthorne  Street.  San  Francisco,  CA 
94105. 

Secondary  Contact:  Willard  Chin 
(415) 744-1204. 

Region  X:  Alaska.  Idaho,  Oregon, 
Washington. 

Primary  Contact:  Susan  Morales  (206) 
553-8580,  USEPA  Region  X  (OI-085), 
1200  Sixth  Avenue,  Seattle,  WA  98101. 

Secondary  Contact:  Joyce  Kelly  (206) 
553-4029. 

Note:  To  obtain  copies  of  the  appendices 
referenced  in  this  document,  please  contact 
the  individuals  identified  above  for  a 
complete  application. 

Dated:  November  24, 1998. 

Robert  I.  Knox. 

Associate  Director,  Office  of  Environmental 
Justice. 

(FR  Doc.  98-32072  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  6560-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30464;  FRL-6046-6] 

American  Cyanamid  Company; 
Applications  to  Register  Pesticide 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 


Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  January  4,  1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-30464)  and  the 
file  symbols  to:  Public  Information  and 
Records  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  2  (CM  #2),  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. . 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold,  Product  Manager 
(PM-10),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  212,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703  305-6502,  e-mail: 
sibold.ann@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  241-GAA.  Applicant: 
American  Cyanamid  Company, 
Agricultural  Research  Division,  P.O. 
Box  400.  Princeton.  NJ  08543-0400. 


Product  Nam 
Technical.  A( 
2-(4-chloroph 
(trifluorometl 
carbonitrile  a 
classification 
manufacturir 
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Product  Name:  AC  303,630  Technical. 
Technical.  Active  ingredient:  4-bromo- 
2-(4-chlorophenyl)-l-(ethoxymethyl)-5- 
(trifluoromethyl)-l-pyiTole-3- 
carbonitrile  at  93  percent.  Proposed 
classification/Use:  For  technical 
manufacturing. 

2.  File  Symbol:  241-GAI.  Applicant: 
American  Cyanamid  Company.Product 
Name:  Alert.  Insecticide/Miticide. 
Active  ingredient:  4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-5- 
{trifluoromethyl)-lH-pyrrole-3- 
carbonitrile  at  21.44  percent.  Proposed 
classification/Use:  Restricted.  For  use 
on  cotton. 

(  3.  File  Symbol:  241-GAT.  Applicant: 
American  Cyanamid  Company.  Product 
Name:  Pirate.  Insecticide/Miticide. 
Active  ingredient:  4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-lH- 
pyrrole-3-carbonitrile  at  30.83  percent. 
Proposed  classification/Use:  Restricted. 
For  use  on  cotton. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

I ,  Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

II.  Public  Record  find  Electronic 
Submissions 

1 1  The  official  record  for  this  notice,  as 
Well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-304641  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 


comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-304641. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest.  Product  registration. 

Dated:  Novemtjer  13, 1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  98-31682  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-847;  FRL-6043-2] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-847,  must  be 
received  on  or  before  January  4,  1999. 
ADDRESSES:  By  mail  submit  written 
coraments  to:  Public  Information  and 
Records  Branch  (7502C),  Information 
Resources  and  Services  Division,  Office 
of  Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Produet  Manager 


Joanne  I.  Miller  (RM  13) 

Cynthia  Giles-Parker 
(PM  22). 


Otfice  location/telephone  number 


Rm.  237.  CM  #2,  703-305-6224,  e-mail:  Miller.joanne@epa.gov. 

Rm.  247,  CM  #2,  703-305-7740,  e-mail:  giles-parker.cynthia@epa.gov. 


Address 


1921   Jeflerson  Davis  Hwy,  Ar- 
lington, VA  22202 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  these 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 


section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-84' 
(including  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 
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Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-e47  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  13,  1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Below  petitioner  summaries  of  the 
pesticide  petitions  are  printed  as 
required  by  section  408(d)(3)  of  the 
FFt)CA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  v/ay.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  BASF  Corporation 

PP  ^F4870 

EPA  has  received  a  pesticide  petition 
(PP  7F4870)  fi-om  BASF  Corporation, 
P.O.  Box  13528,  Research  Triangle  Park, 
North  Carolina  27709-3528  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d).  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  quinclorac  (3,7-dichloro-8- 
quinolone  carboxyhc  acid),  in  or  on  the 
raw  agricultural  commodity  wheat  and 
sorghum  raw  agricultural  and  food/feed 
commodities:  0.5  parts  per  million 
(ppm)  in  or  on  wheat  grain,  0.1  ppm  in 
or  on  wheat  straw,  1.0  ppm  in  or  on 
wheat  forage,  0.5  ppm  in  or  on  wheat 
hay,  1.0  ppm  in  or  on  wheat  bran,  1.5 


ppm  in  or  on  wheat  germ,  0.75  ppm  in 
or  on  wheat  shorts,  0.5  ppm  in  or  on 
sorghum  grain,  0.2  ppm  in  or  on 
sorghum  forage  and  0.05  ppm  in  or  on 
sorghum  fodder.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
metabolism  of  quinclorac  in  plants  and 
animals  is  well  understood.  Based  on  a 
nature  of  the  residue  study  in  wheat  and 
supported  by  similar  studies  in  rice  and 
sorghum,  the  residue  of  concern  from 
quinclorac  use  in  non-oily  grains 
consists  only  of  the  parent  compound. 

2.  Analytical  method.  An  adequate 
analytical  method  for  enforcement  of 
the  tolerances  exists.  The  analytical 
method  used  for  quantitative 
determinations  was  designed  to  measure 
quinclorac  residues  present  as  the 
parent  compound. 

3.  Magnitude  of  residues  — (i)  Raw 
agricultural  commodities.  Crop  field 
trials  were  conducted  in  wheat  and 
sorghum  and  treatments  were  made  at 
the  maximum  proposed  label  rate.  The 
maximum  amount  of  quinclorac  residue 
found  in  wheat  and  sorghum  raw 
agricultural  commodities  are:  wheat 
forage  0.88  ppm,  wheat  hay  032  ppm, 
wheat  grain  0.25  ppm,  wheat  straw  0.08 
ppm,  sorghum  forage  0.15  ppm, 
sorghum  grain  0.26  ppm,  sorghum 
fodder  0.05  ppm. 

(ii)  Processed  fractions.  Processing 
studies  were  conducted  for  both  wheat 
and  sorghum  to  determine  whether 
quinclorac  residues  concentrate  during 
the  commercial  processing  of  these 
commodities.  In  sorghum,  no 
concentration  of  residues  was  found  in 
the  production  of  flour  and  starch.  In 
wheat,  no  concentration  was  found  in 
the  production  of  middlings  and  flour. 
Quinclorac  residues  concentrated  2-fold 
in  the  production  of  bran,  3-fold  in  the 
production  of  germ,  and  only  slightly, 
1.3-fold,  in  shorts.  No  additional  data 
were  needed  in  support  of  residues  in 
meat,  milk,  poultry,  and  eggs.  Maximum 
residue  levels  in  wheat  and  sorghum 
raw  agricultural  commodities  and 
process  fractions  were  well  below  levels 
of  current  rice  tolerances  (5  ppm  for 
grain,  12  ppm  for  straw,  and  15  ppm  for 
bran)  which  originally  dictated  the 
animal  feeding  study  dosing  levels  and 
subsequent  setting  of  animal  product 
tolerances. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  quinclorac  does  not 
pose  any  acute  toxicity  risks.  Several 
acute  toxicology  studies  place  technical- 
grade  quinclorac  in  Toxicity  Category  III 
for  acute  oral,  acute  dermal,  acute 
inhalation  toxicity,  and  for  eye 
irritation.  Technical  3.7-dichloro-8- 
quinoline  carboxylic  acid  is  in  category 
IV  for  primary  dermal  irritation  and  is 

a  skin  sensitizer.  The  currently 
registered  end  use  formulations  of 
quinclorac  (50%  wettable  powder  and 
75%  dry  flowable  formulations)  have 
tested  negative  for  skin  sensitization. 

2.  Chronic  feeding  —  Nonrodent.  A  1- 
year  feeding  study  in  dogs  fed  0,  34, 
142,  and  513  (males)  and  0,  35,  140,  and 
469  (females)  milligrams/kilogram/day 
(mg/kg/day)  resulted  in  a  No  Observed 
Adverse  Effect  Level  (NOAEL)  of  140 
mg/kg/day  based  on  reduced  body 
weight  gains,  adverse  effect  on  food 
efficiency,  hematological  and  clinical 
chemistry  values,  increased  liver  and 
kidney  weights,  and  microscopic 
findings  in  liver  and  kidneys  at  513  mg/ 
kg/day  (males)  and  469  mg/kg/day 
(females),  the  highest  dosages  tested 
(HDT). 

3.  Chronic  feeding/oncogenicity  - 
Rats.  A  chronic  feeding/carcinogenicity 
study  in  rats  fed  dosages  of  1,  56,  186, 
385,  and  487  mg/kg/day  (males)  and  0, 
60,  235,  478,  and  757  mg/kg/day 
(females)  resulted  in  a  NOAEL  of  478 
mg/kg/day  (females)  and  385  mg/kg/day 
(males)  based  on  slight  decreases  in 
weight  for  females  at  757  mg/kg/day 
(HDT)  and  an  equivocal  (uncertain) 
increase  in  acinar  cell  hyperplasia  of  the 
pancreas  in  males  at  487  mg/kg/day 
(HDT).  There  were  no  carcinogenic 
effects  noted  for  female  rats  under  the 
conditions  of  the  study  up  to  757  mg/ 
kg/day  (HDT). 

4.  Oncogenicity  -  Mice.  A  carcinogenic 
study  in  mice  fed  dosages  of  0,  37.5, 
150,  600,  and  1,200  mg/kg/day  resulted 
in  no  carcinogenic  effects  observed 
under  the  conditions  of  the  study  up  to 
and  including  1,200  mg/kg/day  (HDT) 
and  a  systemic  NOAEL  of  37.5  mg/kg/ 
day  based  on  a  reduction  of  body  weight 
at  150  mg/kg/day. 

5.  Teratology  -  Rats.  A  developmental 
study  in  rats  fed  dosages  of  0,  24.4,  146, 
and  438  mg/kg/day  (HDT)  resulted  in 
developmental  toxicity  NOAEL  of  438 
mg/kg/day  and  a  maternal  toxicity 
NOAEL  of  146  mg/kg/day  based  on 
reduced  food  consumption,  increased 
water  intake,  and  mortality  at  438  mg/ 
kg/day  (HDT).  Under  the  conditions  of 
this  study,  quinclorac  did  not  produce 
any  sign  of  embryo/fetal  toxicity  and 
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did  not  alter  fetal  morphological 
development. 

6.  Teratology  -  Rabbits.  A 
developmental  study  in  rabbits  fed 
dosages  of  0,  70,  300,  and  600  mg/kg/ 
day  resulted  in  a  developmental  toxicity 
NOAEL  of  200  mg/kg/day  based  on  an 
increase  in  resorptions  and 
postimplantation  loss;  a  decrease  in  the 
number  of  live  fetuses  and  decreased 
fetal  body  weights  at  the  600  mg/kg/day 
dose  level  (HDT).  At  all  other  treatment 
levels  no  embryo/fetal  toxicity  was 
observed.  The  maternal  toxicity  NOAEL 
is  70  mg/kg/day  based  on  decreased 
ibody  weight  gain  and  food  consumption 
at  200  mg/kg/day;  and  increased  water 
consumption,  increased  mortality,  and 
discoloration  of  the  kidney  at  600  mg/ 
rkg/day. 

7.  Two-generation  reproduction  - 
Bats.  A  2-generation  reproduction  study 
with  rats  fed  dosages  of  0,  50,  200,  and 
600  mg/kg/day  resulted  in  a 
neproductive  NOAEL  of  200  mg/kg/day 
based  on  reduced  pup  viability  and  pup 
weight,  and  delay  in  development 
(pinna  unfolding  and  eye  opening)  at 
600  mg/kg/day  with  a  maternal  NOAEL 
of  200  mg/kg/day  based  on  reduced 
body  weights  at  600  mg/kg/day.  At 
treatment  levels  of  50  and  200  mg/kg/ 
day  no  substance  related  finding  were 
noted  either  in  the  parent  animals  or  the 
offspring. 

8.  Mutagenicity.  All  Salmonella 
Assays  testing  the  appropriate  technical 
3,7-dichloro-8-quinoline  carboxyHc  acid 
were  negative.  The  3,7-dichloro-8- 
quinoline  carboxylic  acid  was  negative 
in  the  in  vivo  cytogenetics  (Chinese 
hamster)  at  dose  levels  ranging  from 
2,000  to  8,000  mg/kg  anddid  not  induce 
unscheduled  DNA  synthesis  in  the  UDS 
assay  at  levels  ranging  from  101  to  1,520 
-ug/ml. 

9.  Metabolism  -  Rat.  A  metabolism 
$tudy  with  rats  receiving  dosages  of  15, 
100,  600  and  1,200  mg/kg/day  resuhed 
in  more  than  90%  of  the  administered 
radioactivity  eliminated  in  the  urine 
within  5  days  (most  within  24  hours) 
and  0.7  -  3.7%  in  the  feces. 
Radioactivity  was  mainly  associated 
with  the  unchanged  parent  compound. 
The  glucuronic  acid  conjugate  of 
quinclorac  was  a  minor  (2  -  5%) 
metabolite  in  urine. 

10.  Reference  dose.  The  established 
Reference  Dose  (RfD)  for  quinclorac  is 
based  on  the  2-year  feeding  study  in 
mice  with  a  threshold  NOAEL  of  37.5 
mg/kg/day.  Using  an  uncertainty  factor 

t  of  100,  the  RfD  has  been  calculated  to 
be  0.38  mg/kg/day. 

11.  Cancer  classification  and  risk 
assessment.  The  cancer  classification  of 
quinclorac  has  been  reviewed  by  the 

='IFRA  Scientific  Advisory  Panel  (SAP). 


The  Panel  recommended  that  the 
compound  be  classified  as  a  Group  D 
carcinogen  (not  classifiable  as  to  human 
carcinogenicity).  The  EPA  Health  Effects 
Peer  Review  Committee  (PRC)  evaluated 
the  carcinogenic  potential  of  quinclorac 
and  the  conclusions  of  the  SAP  and  has 
classified  quinclorac  as  a  Group  D 
carcinogen.  Since  quinclorac  is  not 
classified  as  a  carcinogen,  a  cancer  risk 
assessment  was  not  necessary  for 
approval  of  the  currently  established 
tolerances.  Therefore,  a  cancer  risk 
assessment  for  the  proposed  tolerances 
on  wheat  and  sorghum  is  also  not 
necessary. 

12.  In  addition  to  the  data  described 
above,  BASF  is  submitting  a  21  day 
dermal  study  in  the  rat  to  supplement 
the  quinclorac  toxicology  database. 
Results  indicate  that  the  NOAEL  for 
quinclorac  in  this  study  is  greater  than 
1,000  mg/kg  body  weight. 

C.  Aggregate  Exposure  I  Cumulative 
Effects 

1.  Chronic  dietary  exposure.  BASF 
has  estimated  aggregate  dietary 
exposure  based  on  the  Theoretical 
Maximimn  Residue  Contribution 
(TK-IRC)  calculation.  The  TMRC  is  a 
"worst  case"  estimate  of  dietary 
exposure  since  it  is  assumed  that  100% 
of  all  crops  for  which  tolerances  are 
established  are  treated  and  that  residues 
are  at  the  tolerances  level.  Since  the 
proposed  label  prohibits  use  in  many 
wheat  and  sorghum  producing  states, 
the  TMRC  calculation  results  in  a 
significant  overestimate  of  human 
dietary  exposure. 

The  quinclorac  TMRC  for  the  overall 
U.S.  population  from  the  currently 
established  rice  and  animal  tolerances  is 
0.001485  mg/kg  bwt/day  which 
represents  0.39%  of  the  RfD.  A 
preliminary  estimate  of  dietary  exposure 
to  residues  of  quinclorac  from  the 
proposed  tolerances  in  wheat  and 
sorghum  increases  the  TMRC  by 
0.000836  mg/kg  bwt/day  and  accounts 
for  approximately  0.22%  of  the  RfD  for 
the  overall  U.S.  population. 

2.  Acute  dietary  exposure.  BASF  has 
reviewed  the  toxicity  database  for 
quinclorac  and  has  concluded  that  there 
is  no  acute  dietary  concern  since  there 
is  no  indication  of  any  significant 
toxicity  from  a  one  day  or  single  event 
oral  exposure.  The  LD50  for  technical 
quinclorac  has  been  determined  to  be 
3,060  mg/kg  for  males  and  2,190  mg/kg 
for  females. 

3.  Drinking  water  exposure.  Other 
potential  sources  of  exposure  for  the 
general  population  to  residues  of 
quinclorac  are  residues  in  drinking 
water  and  exposure  from  non- 
occupational sources.  Based  on  the 


available  studies  used  in  EPA's 
assessment  of  environmental  risk,  BASF 
does  not  anticipate  exposure  to  residues 
of  quinclorac  in  drinking  water.  There  is 
no  established  Maximtun  Concentration 
Leyel  (MCL)  for  residues  of  quinclorac 
in  drinking  water  under  the  Safe 
Drinking  Water  Act  (SDWA). 

4.  Non-occupational  exposure. 
Quinclorac  is  not  currently  labeled  for 
any  nonagricultural  use.  An  application 
for  use  of  quinclorac  on  turfgrass  is 
currently  pending.  The  proposed  turf 
registration  restricts  use  of  the  product 
to  certified  commercial  applicators  and 
those  under  their  direct  supervision. 
Use  of  the  product  by  typical  uncertified 
homeowners  will  be  prohibited. 
Therefore,  potential  for  non- 
occupational exposure  to  the  general 
population  is  significantly  reduced 
compared  to  general  use  turf  products. 
BASF  is  a  member  of  the  industry  wide 
Outdoor  Residential  Exposure  Task 
Force.  The  Task  Force  is  currently 
generating  data  to  assess  exposure 
resulting  from  the  use  of  turf  products. 

D.  Cumulative  Effects 

BASF  has  considered  the  potential  for 
cumulative  effects  of  quinclorac  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  BASF  is  not 
aware  of  any  other  EPA  registered  active 
ingredient  that  is  structurally  similar  to 
quinclorac  or  has  a  common  mechanism 
of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  the  reliability  of  the 
toxicity  data,  BASF  has  estimated  that 
aggregate  exposure  to  quinclorac  will 
utilize  approximately  0.22%  of  the  RfD 
for  the  U.S.  population.  BASF 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
the  aggregate  exposure  to  residues  of 
quinclorac,  including  anticipated 
dietary  exposure  and  non-occupational 
exposures. 

2.  Infants  and  children.  No  signs  of 
teratogenicity  were  observed  in  either 
the  rat  or  rabbit  Developmental  studies. 
The  NOAEL  values  ft-om  the 
Developmental  studies  are  significantly 
higher  than  the  NOAEL  from  the  2-year 
feading  study  in  mice  (threshold 
NOAEL  of  37.5  mg/kg/day)  used  to 
establish  the  RfD. 

In  the  Reproductive  Toxicity  study. 
Quinclorac  elicited  signs  of 
embryotoxicity  only  at  dose  levels 
where  clear  maternal  toxicity  was 
observed.  Fertility  and  reproduction 
parameters  were  not  affected  even  at  the 
highest  treatment  levels  (1,155  mg/kg/ 
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day).  The  NOAEL  values  from  the 
Reproduction  study  are  significantly 
higher  than  the  NOAEL  from  the  2-year 
feeding  study  in  mice  (threshold 
NOAEL  of  37.5  mg/kg/day)  used  to 
establish  the  RfD. 

Based  on  the  demonstrated  lack  of 
significant  developmental  or 
reproductive  toxicity,  BASF  believes 
that  the  RfD  used  to  assess  safety  to  the 
general  population  is  adequate  to  assess 
safety  to  children.  The  EPA  evaluation 
of  the  established  rice  and  animal 
tolerances  concluded  that  for  the 
subgroup  exposed  to  the  highest  dietary 
risk,  nonnursing  infants  less  than  1  year 
old,  the  TMRC  is  0.010065  mg/kg  bwt/ 
day  or  2.65  %  of  the  RfD.  The  addition 
of  the  wheat  and  sorghum  tolerances 
increases  the  TMRC  for  this  subgroup  to 
approximately  0.100726  mg/kg  bw^/day 
or  2.82  %  of  the  RfD.  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
residues  of  quinclorac,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

F.  Endocrine  Effects 

No  specific  tests  have  been  conducted 
with  quinclorac  to  determine  whether 
the  chemical  may  have  an  endocrine 
like  effect  in  humans.  However,  there 
were  no  significant  findings  in  other 
relevant  tests  (developmental  and 
reproductive  toxicity  tests)  which 
would  suggest  that  quinclorac  produces 
endocrine  like  effects. 

G.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  under  the  Codex 
Alimentarius  Commission  for 
quinclorac  in  wheat  and  sorghum. 
(Joanne  L  Miller) 

2.  Novartis  Crop  Protection,  Inc. 

PP2F4107 

EPA  has  received  a  pesticide  petition 
(PP  2F4107)  from  Novartis  Crop 
Protection,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  28479-8300.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  Difenconazole,  [(2S,4fl)/ 
(2/?.4S)l/(2/?,4/?/2S.4S)]  l-(2-4-(4- 
chlorophenoxy)-2-chlorophenyll-4- 
methyl-l,3-dioxolan2yl-methyl)-lH- 
1,2,4-triazole  in  or  on  the  raw 
agricultural  commodity  wheat  grain, 
forage,  and  straw  at  0.1  parts  per  million 
(ppm);  cattle,  eggs,  goats,  hogs,  horses, 
poultry  and  sheep  0.05;  and  milk  at  0.01 
ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 


regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  nature  of  the 
residue  is  adequately  understood  in 
plants  and  animals.  The  metabolism  of 
difenoconazole  has  been  studied  in 
wheat,  tomatoes,  potatoes,  and  grapes. 
The  metabolic  pathway  was  the  same  in 
these  four  separate  and  distinct  crops. 

2.  Analytical  method.  Novartis  has 
submitted  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
difenoconazole  in  or  on  food  with  the 
limit  of  quantitation  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  the  proposed 
tolerances.  EPA  will  provide 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from  the  Field  Operations 
Division,  Office  of  Pesticide  Programs. 

3.  Magnitude  of  residues.  Data  has 
been  provided  from  fourteen  spring  and 
winter  wheat  residue  trials  conducted  in 
major  wheat  growing  states.  Application 
rates  were  24  grams  a.i.  and  48  grams 
a.i./lOO  kg  seed  (10.9  and  21.8  grams 
a.i./  100  lb  seed,  respectively).  A 
processing  study  was  also  conducted  in 
which  two  foliar  applications  were 
made  in  addition  to  the  seed  treatment, 
in  an  attempt  to  generate  grain  samples 
containing  measurable  residues.  Bran, 
middlings,  shorts  and  germ,  and  patent 
flour  were  tested  for  residues. 

No  residues  of  difenoconazole  (<0.1 
ppm)  were  detected  in  wheat  grain  or  in 
any  of  the  processed  milled  fractions, 
even  when  the  higher  seed  treatment 
rate  was  coupled  with  two  foliar 
treatments.  The  use  of  difenoconazole  as 
a  seed  treatment  will  not  result  in 
detectable  residues  in  grain  or  processed 
commodities.  Similarly,  no  residues  of 
difenoconazole  (0.05  ppm)  were 
detected  on  wheat  forage  or  straw. 

No  food  additive  tolerances  are 
necessary  for  grain  commodities. 
Tolerances  in  meat,  milk,  poultry  or 
eggs  were  established  for  enforcement 
purposes. 

B.  Toxicological  Profile 

The  following  mammalian  toxicity 
studies  were  conducted  and  submitted 
in  support  of  tolerances  for 
difenoconazole. 

1.  Acute  toxicity.  Difenoconazole  has 
a  low  order  of  acute  toxicity.  The  oral 
rat  LDjo  is  1.453  mg/kg.  The  rabbit  acute 


dermal  LDjo  is  >  2,010  mg/kg  and  the  rat 
inhalation  LCso  is  >  3.285  mg/L.  It  is  not 
a  skin  sensitizer  in  guinea  pig  and 
shows  slight  eye  and  dermal  irritation  in 
the  rabbit. 

2.  Genotoxicty.  There  was  no 
evidence  of  the  induction  of  point 
mutations  in  an  Ames  test. 

There  was  no  evidence  of  mutagenic 
effects  in  a  mouse  lymphoma  test. 

There  was  no  evidence  of  mutagenic 
effects  in  a  nucleus  anomaly  test  with 
Chinese  hamsters. 

There  was  no  evidence  of  induction  of 
DNA  damage  in  a  rat  hepatocyte  DNA 
repair  test. 

There  was  no  evidence  of  induction  of 
DNA  damage  in  a  human  fibroblast 
DNA  repair  test. 

3.  Reproductive  and  developmental 
toxicity.  An  oral  teratology  study  in  rats 
had  a  maternal  NOAEL  of  16  mg/kg/day 
based  on  excess  salivation  and 
decreased  body  weight  gain  and  food 
consumption.  The  developmental 
NOAEL  of  85  mg/kg/day  was  based  on 
effects  seen  secondary  to  maternal 
toxicity  including  slightly  reduced  fetal 
body  weight  and  minor  changes  in 
skeletal  ossification. 

An  oral  teratology  study  in  rabbits 
had  maternal  NOAEL  of  25  mg/kg/day 
based  on  decreased  body  weight  gain, 
death,  and  abortion.  The  developmental 
NOAEL  of  25  mg/kg/day  was  based  on 
effects  seen  secondary  to  maternal 
toxicity  including  slight  increase  in 
post-implantation  loss  and  resorptions, 
and  decreased  fetal  weight. 

A  2-generation  reproduction  study  in 
rats  had  a  parental  and  reproductive 
NOAEL  of  25  ppm  based  on 
significantly  reduced  female  body 
weight  gain,  and  reductions  in  male  pup 
weights  at  21  days. 

4.  Subchronic  toxicity.  A  13-week  rat 
feeding  study  identified  liver  as  a  target 
organ  and  had  a  NOAEL  of  20  ppm. 

A  13-week  mouse  feeding  study 
identified  liver  as  a  target  organ  and  had 
a  NOAEL  of  20  ppm. 

A  26-week  dog  feeding  study 
identified  liver  and  eye  as  target  organs 
and  had  a  NOAEL  of  100  ppm. 

A  21-day  dermal  study  in  rabbits  had 
a  NOAEL  of  10  mg/mg/day  based  on 
decreased  body  weight  gain  at  100  and 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  A  24-month 
feeding  study  in  rats  had  a  NOAEL  of  20 
ppm  based  on  liver  toxicity  at  500  and 
2,500  ppm.  There  was  no  evidence  of  an 
oncogenic  response. 

An  18-month  mouse  feeding  study 
had  an  overall  NOAEL  of  30  ppm  based 
on  decreased  body  weight  gain  and  liver 
toxicity  at  300  ppm.  There  was  an 
increase  in  liver  tumors  only  at  dose 
levels  that  exceeded  the  maximum 
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ttolerated  dose  (MTD).  The  oncogenic 
NOAEL  was  300  ppm. 

A  12-month  feeding  study  in  dogs  had 
;a  NOAEL  of  100  ppm  based  on 
decreased  food  consumption  and 
increased  alkaline  phosphatase  levels  at 
iSOO  ppm. 

6.  Carcinogenicity.  A  24-month 
feeding  study  in  rats  had  a  NOAEL  of  20 
ppm  based  on  liver  toxicity  at  500  and 
2,500  ppm.  There  was  no  evidence  of  an 
oncogenic  response. 

An  18-montn  mouse  feeding  study 
had  an  overall  NOAEL  of  30  ppm  based 
on  decreased  body  weight  gain  and  liver 
toxicity  at  300  ppm.  There  was  an 
increase  in  liver  tumors  only  at  dose 
levels  that  exceeded  the  maximum 
tolerated  dose  (MTD).  The  oncogenic 
NOAEL  was  300  ppm. 

7.  Animal  metabolism.  The 
metabolism  of  difenoconazole  is  well 
understood.  Studies  with  14C- 
difenoconazole  in  the  rat,  goat,  and  hen 

I  demonstrate  that  the  majority  of  the 

'administered  dose  (76  to  >  98%)  is 

I  eliminated  via  the  excreta  as  parent  and 
metabolites.  Very  low  concentrations  of 
radioactivity,  accounting  for  <1  to  4%  of 
the  applied  dose,  remain  in  tissues.  The 
liver  and  kidney  typically  show  the 
highest  radioactivity,  but  in  the  rat,  the 
highest  concentration  in  any  tissue  was 
found  in  the  fat. 

Concentrations  in  goat  milk  reached  a 
plateau  on  Day  6  of  the  study  at  0.043 
ppm  for  the  triazole  label  and  0.007 
ppm  for  the  phenyl  label  when  goats 

>  were  fed  approximately  5  ppm  for  10 
days.  Similarly,  very  little  radioactivity 
was  deposited  in  eggs;  radioactivity 
reached  a  plateau  of  0.248  to  0.299  ppm 
in  yolks  af^er  7  to  8  days,  and  0.007  to 
0.153  ppm  in  whites  after  5  days,  in 
hens  fed  at  a  rate  equivalent  to  5  ppm 
in  the  diet  for  14  consecutive  days. 

,  CGA-205375,  an  alcohol  resulting  from 
the  deskelitalization  of  the  dioxolane 
ring  of  difenoconazole,  is  a  major 

■  metabolite  found  in  animal  tissues, 
excreta,  milk,  and  eggs.  The  presence  of 
CGA-71019,  containing  only  the 

,  triazole  ring,  and  CGA-189138, 
containing  only  the  phenyl  ring, 
indicates  that  bridge  cleavage  can  occur 
in  animals  as  well  as  plants.  The 
metabolite  patterns  in  the  excreta  of 
hens,  goats,  and  rats  were  similar. 

8.  Metabolite  toxicology.  The  residue 

!  of  concern  for  tolerance  setting  purposes 
is  the  parent  compound.  Metabolites  of 
difenoconazole  are  considered  to  be  of 
equal  or  lesser  toxicity  than  the  parent. 

[      9.  Endocrine  disruption. 
Developmental  toxicity  studies  in  rats 

.  and  rabbits  and  a  two-generation 
reproduction  study  in  rats  gave  no 
specific  indication  that  difenoconazole 
may  have  effects  on  the  endocrine 


system  with  regard  to  development  or 
reproduction.  Furthermore,  histologic 
investigations  were  conducted  on 
endocrine  organs  (thyroid,  adrenal,  and 
pituitary,  as  well  as  endocrine  sex 
organs)  from  long-term  studies  in  dogs, 
rats,  and  mice.  There  was  no  indication 
that  the  endocrine  system  was  targeted 
by  difenoconazole,  even  when  animals 
were  treated  with  maximally  tolerated 
doses  over  the  majority  of  their  lifetime. 
Difenoconazole  has  not  been  found  in 
raw  agricultural  commodities  at  the 
limit  of  quantification.  Based  on  the 
available  toxicity  information  and  the 
lack  of  detected  residues,  it  is 
concluded  that  difenoconazole  has  no 
potential  to  interfere  with  the  endocrine 
system,  and  there  is  no  risk  of  endocrine 
disruption  in  humans. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure  —  Food.  When 
the  potential  dietary  exposure  to 
difenoconazole  from  established  and 
pending  tolerances  is  calculated,  the 
theoretical  maximum  residue 
concentration  (TMRC)  of  0.000473  mg/ 
kg/day  utilizes  4.73%  of  the  RfD  for  the 
overall  U.S.  population.  For  the  most 
exposed  population  subgroups,  children 
and  non-nursing  infants,  the  TMRC  is 
0.001252  mg/kg/day,  utilizing  12.52% 
of  the  RfD  followed  by  children  (1-6 
years)  exposed  to  11.24%  of  the  RfD. 

Novartis  has  conducted  another 
exposure  analysis  using  additional 
crops  and  similar  conservative 
assumptions.  In  this  analysis,  oats, 
barley,  cotton  and  bananas  (pending 
import  tolerance)  were  included  in 
addition  to  wheat.  Tolerances  or 
proposed  tolerances  were  0.1  ppm  each 
for  wheat,  oats,  and  barley,  and  0.2  ppm 
for  bananas.  Tolerances  were  0.01  ppm 
for  milk  and  0.05  ppm  for  all  other 
commodities:  beef,  goat,  horse,  rabbit, 
sheep,  pork,  turkey,  eggs,  chicken,  and 
other  poultry.  Very  conservative 
assumptions  were  used  to  estimate 
residues  (i.e.  100%  of  all  wheat,  oats, 
barley  and  imported  bananas  used  for 
human  consumption  or  forage  was 
treated  and  all  RACs  contained 
tolerance  level  residues).  These 
estimates  result  in  a  extreme 
overestimate  of  human  dietary 
exposure.  Calculated  TMRC  values  from 
these  assumptions  utilize  4.73%  of  the 
RfiD  for  the  U.S.  population  and  12.52% 
of  the  RfD  for  non-nursing  infants. 

2.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
drinking  water  and  non-occupational 
sources.  Difenoconazole  is  currently 
used  as  a  seed  treatment  and  residues 
£u-e,  therefore,  incorporated  into  the  soil. 
The  likelihood  of  contamination  of 


surface  water  from  run-off  is  essentially 
negligible.  In  addition,  parent  and  aged 
leaching,  soil  adsorption/desorption, 
and  radiolabeled  pipe  studies  indicated 
that  difenoconazole  has  a  low  potential 
to  leach  in  the  soil  and  it  would  not  be 
expected  to  reach  aquatic  environments. 
For  these  reasons,  and  because  of  the 
low  use  rate,  exposures  to  residues  in 
ground  water  are  not  anticipated. 

3.  Non-dietary  exposure.  Non- 
occupational exposure  for 
difenoconazole  ha^s  not  been  estimated 
since  the  current  registration  is  limited 
td  seed  treatment.  Therefore,  the 
potential  for  non-occupational  exposure 
to  the  general  population  is 
insignificant. 

Novartis  has  considered  the  potential 
for  cumulative  effects  of  difenoconazole 
and  other  substances  of  common 
mechanism  of  toxicity.  Novartis  has 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  in 
aggregate  exposure  assessment  is  not 
appropriate  at  this  time.  Novartis  has  no 
information  to  indicate  that  the  toxic 
effects  (generalized  Uver  toxicity)  seen 
at  high  doses  of  difenoconazole  would 
be  cumulative  with  those  of  any  other 
cpmpound.  Thus,  Novartis  is 
considering  only  the  potential  risk  of 
difenoconazole  from  dietary  exposure  in 
its  aggregate  and  cumulative  exposure 
assessment. 

D.  Safety  Determination 

1.  U.S.  population.  Non-occupational 
exposure  for  difenoconazole  has  not 
been  estimated  since  the  current 
registration  is  limited  to  seed  treatment. 
Therefore,  the  potential  for  non- 
occupational exposure  to  the  general 
population  is  insignificant. 

Novartis  has  considered  the  potential 
for  cumulative  effects  of  difenoconazole 
and  other  substances  of  common 
mechanism  of  toxicity.  Novartis  has 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  in 
aggregate  exposure  assessment  is  not 
appropriate  at  this  time.  Novartis  has  no 
information  to  indicate  that  the  toxic 
effects  (generalized  liver  toxicity)  seen 
al  high  doses  of  difenoconazole  would 
be  cumulative  with  those  of  any  other 
compound.  Thus,  Novartis  is 
considering  only  the  potential  risk  of 
difenoconazole  from  dietary  exposure  in 
its  aggregate  and  cumulative  exposure 
assessment. 

If  more  realistic  assumptions  were 
used  to  estimate  anticipated  residues 
and  appropriate  market  share,  this 
percentage  would  be  considerably 
lower,  and  would  be  significantly  lower 
than  100%,  even  for  the  highest  exposed 
population  subgroup.  EPA  generally  has 
no  concern  for  exposures  below  100% 
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of  the  RfD.  Therefore.  Novartis 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
daily  aggregate  exposure  to  residues  of 
difenoconazole  over  a  lifetime. 

2.  Infants  and  children. 
Developmental  toxicity  and  two- 
generation  toxicity  studies  were 
evaluated  to  determine  if  there  is  a 
special  concern  for  the  safety  of  infants 
and  children  from  exposure  to  residues 
of  difenoconazole.  There  was  no 
evidence  of  embryo  toxicity  or 
teratogenicity,  and  no  effects  on 
reproductive  parameters,  including 
number  of  live  births,  birth  weights,  and 
post-natal  development,  at  dose  levels 
that  did  not  cause  signiflcant  maternal 
toxicity.  In  addition,  there  were  no 
effects  in  young  post-weaning  animals 
that  were  not  seen  in  adult  animals  in 
the  2-generation  reproduction  study. 
Therefore,  Novartis  concludes  that  it  is 
inappropriate  to  assume  that  infants  and 
children  are  more  sensitive  than  the 
general  population  to  effects  from 
exposure  to  residues  of  difenoconazole. 


E.  International  Tolerances 

There  are  no  Codex  maximum  levels 
established  for  residues  of 
difenoconazole.  (Cynthia  Giles-Parker) 

FR  Doc.  98-31683  Filed  12-1-98;  8:45  am 

BILUNQ  CODE  asaO-M-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66260;  FRL  6035-8] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  volvmtarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
June  1, 1999,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 


Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  Ume, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  aimounces  receipt  by  the 
Agency  of  requests  to  cancel  some  25 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000070-00055 

000070-00133 
000070-00170 
000070-00292 


Product  Name 


000491-00265 


00065&-00688 
000769-^)0309 

000769-00653 

000769-00656 
000769-00659 
000769-00741 
000769-00743 
000769-00756 


Kill-Ko  Bean  Beetle  Dust  1%  Rotenone 

Kill  Ko  Thro  Pac  Rat  Killer 

Kill  Ko  Rat  Killer 

Rigo  3-ln-1  Vegetable  Dust 


Bug  Blitz 


Prentox  Cube  Flea  &  Tick  Dip 

Fish-Tox-5  (5%  Rotenone) 

Kills   Rats   with    Para   Blox   Weather   Proof 
Paraffinized  Rat 

SMCP  Zinc  Phosphide 

SMCP  Singe-Kil 

Zinc  Phosphide  (Rumetan)  90% 

AFC  Zinc  Phosphide  80  (Rumetan) 

Zinc  Phosphide   Rodenticide  for  Controlling 
Orchard  Mice 


Chemical  Name 


000769-00832  I  Miller  V-75  A  Dust 


Rotenone 

Cut)e  Resins  other  than  rotenone 

2-(Diphenylacetyl)-1 ,3-indandione 

2-{Diphenylacetyl)-1 ,3-indandione 

Manganese  ethylenebis(dithiocart)amate) 

Methoxychlor  (2,2-bis(p-methoxyphenyl)-1 ,1 ,1-trichloroethane) 

Rotenone 

Cube  Resins  other  than  rotenone 

O.ODiethyl  0-(3.5,6-trichloro-2-pyridyl)  phosphorothioate 

(Butylcaft)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

Rotenone 

Cube  Resins  other  than  rotenone 

2-(Diphenylacetyl)-1 ,3-indandione 

Zinc  phosphide  (Zn3P2) 
Cacodylic  acid 
Zinc  phosphide  (Zn3P2) 
Zinc  phosphide  (Zn3P2) 
Zinc  phosphide  (Zn3P2) 

Rotenone 


Unless  a 
cancelling  a 
should  conXi 
and  addresse 


EPA 
Com- 
pany No. 

000070 

Su 

000491 

Se 

000655 

Pre 

000769 

Su 

003342 

Cai 

005887 

Su 

007969 

BA 

028293 

Un 

042373 

Blu 

UMI 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

Cube  Resins  other  than  rotenone 

00076^-00842 

Pratt  DX  Insect  Spray 

Pine  oil 

(Butylcart>ityl)(&-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rot^one 

000769-00854 

Tomato  &  Vegetable  Dust  or  Spray 

Basic  copper  sulfate  (Declare  copper  equivalent) 

Rotenone 

Cut>e  Resins  other  than  rotenone 

000769-00855 

Pratt  1%  Rotenone  Dust  or  Spray 

Rotenone 

Cube  Resins  other  than  rotenone 

000769-00889 

Agrisect  Rotenone  Dust  1% 

Rotenone 

Cube  Resins  other  than  rotenone 

000769-00904 

Science  1%  Rotenone 

Rotenone 

Cube  Resins  other  than  rotenone 

003342-00004 

Tiger  Brand  1 .0%  Rotenone  Dust 

Rotenone 

Cube  Resins  other  than  rotenone 

005887-00148 

Black  Leaf  Tomato  &  Vegetable  Insect  Killer 

Pyrethrins 
Rotenone 
Cube  Resins  other  than  rotenone 

005887-00149 

Rose  &  Flower  Insect  Killer 

Pyrethrins 
Rotenone 
Cube  Resins  other  than  rotenone 

007969-00053 

Ronilan  Fungicide  50W 

3-(3,5-Dichlorophenyl)-5-ethenyl-5-methyl-2.4-oxazolidinedione 

028293-00198 

Unicom  Rotenone  Fire  Ant  Killer 

Rotenone 

Cube  Resins  other  than  rotenone 

042373-00005 

Waterbed  Conditioner 

Poly(oxyethylene(dimethyliminio)ethylene(dimethyliminio)ethylene 
chloride) 

di- 

I  Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1 ,  in  sequence  by  EPA  Company  Number. 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


Company  Name  and  Address 


000070 
1000491 
J000655 
|000769 
i003342 
|005887 
|007969 
|028293 
042373 


Sureco  Inc.,  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite  200,  Bloomington,  MN  55431. 

Selig  Chemical  Industries,  840  Selig  Dr.,  SW.,  Atlanta,  GA  30378. 

Prentiss  Inc.,  C.B.  2000,  Floral  Park,  NY  11001. 

Sureco  Inc.,  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite  200,  Bloomington,  MN  55431. 

Cape  Fear  Chemicals  Inc.,  Box  695,  Elizabeth  Town,  NC  28337. 

Sureco  Inc.,  An  Indirect  Subsidiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite  200,  Bkxxnington,  MN  55431. 

BASF  Corp.,  Agricultural  Products,  Box  13528,  Research  Triangle  Pari<,  NC  27709. 

Unicom  Laboratories,  12385  Automobile  Blvd.,  Cleanwater,  FL  33762. 

Blue  Magic  Products.  Box  4175.  Stockton,  CA  95204. 
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m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  June  1, 1999.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing-Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26, 1991;  (FRL  3846-^). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  eill  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 


hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  ndes  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  September  29, 1998. 

Linda  A.  Travere, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  98-31808  Filed  12-1-98;  8:45  am] 
BIUMQCOOE  aSM-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34153;  FRL  6044-4] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  vdthdrawn, 
the  Agency  will  approve  these  use 


deletions  and  the  deletions  will  become 
effective  on  Jime  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail: 
hoIlins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  11  pesticide 
registrations  hsted  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  June  1, 1999 
to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  Note:  Registration 
numbeiis)  preceded  by**  indicate  a  30- 
day  comment  period. 


Table  i— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

001001-00011 

Spotrete-F 

Thiram 

Animal  repellency  (deer,  rat)bit  &  rodent) 

004816-00708 

123  M.A.G. 

AAOctyl  bicydo  heptene 
dicartx}xi  mide; 
Pyrethrins;  Piperonyl 
butoxide 

Use  on  dogs 

009779-00256 

Riverside  2,4-D  LV6 

Acetic  acid 

Drainage  ditchbanks 

011685-00019 

Rhomene  MCPA  Amine  Herbicide 

MCPA.  (Smethylamine 
salt 

Use  on  rice  in  Califomia 

011685-00020 

Weedar  Sodium  MCPA 

MCPA,  sodium  salt 

Use  on  rice  in  Califomia 

"040083-00001 

LirxJane  Technical 

Lindane 

Use  on  treatment  of  stored  timber  and  Jumber;  use  on 
dogs 

••041014-00009 

Marlate  400  Flowat>le  Concentrate 

Methoxychlor 

Livestock  dipping  uses 

1 

Table 

Com- 
pany No. 

001001 

Cle 

004816 

Ag 

009779 

Ter 

011685 

Nu 

040083 

INC 

041014 

Kin 

062719 

Do 

066951 

Ka 

List  of  Subje< 

Environme 
and  pests,  Pri 

Dated:  Novei 

Linda  A.  Travi 

Director.  Infon 
Division,  Offici 

[FR  Doc.  98-31 

BILUNG  CODE  66i 


FEDERAL  C( 
COMMISSIOI 

Notice  of  Pul 
Collection(s) 
Federal  Com 
Comments  R 

November  23, 

summary:  Th 
Commission, 
effort  to  redui 
invites  the  ge 
Federal  agenc 
opportunity  t 


;  will  become 
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■I[ABLE  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


EPA  Reg  No. 


"041014-00011 

062719-00062 

"066951-00001 
"066951-00002 


Product  Name 


Marlate   300   Methoxy   chlor   Con- 
centrate 

MCPA  Amine 


Lindane  Technical  Crystals 
Lindane  Technical  Powder 


Active  Ingredient 


Methoxychior 

MCPA,  dimethylamine 
salt 

Lindane 

Lindane 


Delete  From  label 


Livestock  dipping  uses 

Use  on  rice  in  California 

Wood  treatment  and  pet  care  uses 
Wood  treatment  and  pet  care  uses 


The  following  Table  2,  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
IL  in  sequence  by  EPA  company  number. 

Table  2— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


001001 
004816 
009779 
011685 
040083 
041014 
062719 
066951 


Company  Name  and  Address 


Cleary  Chemical  Corp.,  178  Ridge  Road,  Dayton,  NJ  08810. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645.- 

Terra  International,  Inc.,  600  Fourth  Street,  P.O.  Box  6000,  Sioux  City,  lA  51102. 

Nufarm  Americas,  Inc.,  1009-D  West,  St.  Maartens  Drive,  St.  Joseph,  MO  64506. 

INQUINOSA  Intemational,  S.A.,  c/o  McKenna  &  Cuneo,  L.L.P.,  1900  K  street,  N.W.,  Washington,  DC  20006. 

Kincaid  Enterprises  Inc.,  P.O.  Box  549,  Nitro,  WV  25143. 

Dow  AgroSciences  LLC,  9330  Zionsville  Road,  Indianapolis,  IN  46268.  * 

Kanoria  Chemicals  &  Industries  Ltd.,  c/o  Jellinek,  Schwartz  &  Connolly,  Inc.,  1525  Wilson  Boulevard,  Suite  600,  Arlington,  VA  22209. 


jISTRATIONS 


Jumber;  use  on 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 

Dated:  November  17, 1998. 

Lioda  A.  Travers, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  98-31807  Filed  12-1-98;  8:45  am) 

BIUJNQ  CODE  «6«0-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

November  23, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


following  information  collections,  as 
required  by  the  Paperwork  Redaction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  1,.  1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  Gnd  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234,  1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  or  copies  of 
the  information  collections  contact  Les 
Smith  at  202-418-0214  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0669. 

Title:  Section  76.946,  Advertising  of 
rates. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  11,365. 

Estimated  Time  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
repotting  requirements. 

Total  Annual  Burden:  5,683. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Section  76.946  states 
that  cable  operators  that  advertise  rates 
for  basic  service  and  cable  programming 
service  tiers  shall  be  required  to 
advertise  rates  that  include  all  costs  and 
fees.  Cable  systems  that  cover  multiple 
franchise  areas  having  differing 
franchise  fees  or  other  franchise  costs, 
different  channel  line-ups,  or  different 
rate  structures  may  advertise  a  complete 
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range  of  fees  without  specific 
identification  of  the  rate  for  each 
individual  area.  In  such  circumstances, 
the  operator  may  advertise  a  "fee  plus" 
rate  that  indicates  the  core  rate  plus  the 
range  of  possible  additions,  depending 
on  the  particular  location  of  the 
subscriber.  The  Commission  has  set 
forth  this  disclosure  requirement  to 
ensure  consumer  awareness  of  all  costs 
and  fees  associated  with  basic  service 
and  cable  programming  service  tier 
rates. 

OMB  Approval  Number:  3060-0674. 

Title:  Section  76.931,  Notification  of 
Basic  Tier  Availability,  and  Section 
76.932,  Notification  of  Proposed  Rate 
hicrease. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  11,365. 

Estimated  Time  Per  Response:  0.5  to 
2.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  25,572  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Section  76.931  states 
that  a  cable  operator  shall  provide 
written  notification  to  subscribers  of  the 
availability  of  basic  tier  service  by 
November  30,  1993,  or  three  billing 
cycles  from  September  1, 1993,  and  to 
new  subscribers  at  the  time  of 
installation.  This  notification  is  to 
include  the  following  information:  (a) 
That  basic  tier  service  is  available;  (b) 
The  cost  per  month  for  basic  tier 
service;  and  (c)  A  fist  of  all  services 
included  in  the  basic  service  tier. 
Section  76.932  states  that  a  cable 
operator  shall  provide  written  notice  to 
subscribers  of  any  increase  in  the  price 
to  be  charged  for  the  basic  service  tier 
or  associated  equipment  at  least  30  days 
before  any  proposed  increase  is 
effective.  These  notice  requirements 
ensure  that  subscribers  are  made  aware 
of  the  price  and  availability  of  basic 
cable  service  and  ensure  that 
subscribers  are  given  due  notice  of  rate 
increases  with  basic  cable  service. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

[FR  Doc.  98-32057  Filed  12-1-98;  8:45  am] 

BIUJNQ  CODE  S712-«1-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


agreement(s)  under  the  Shipping  Act  of 

1984. 
Interested  parties  can  review  or  obtain 

copies  of  agreements  at  the  Washington, 

DC  offices  of  the  Commission,  800 

North  Capitol  Street,  NW,  Room  962. 

Interested  parties  may  submit  comments 

on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 

Washington,  DC  20573,  within  10  days 

of  the  date  this  notice  appears  in  the 

Federal  Register. 

Agreement  No.:  207-011640. 

Title:  The  Amazon  Express  Joint  Service 
Agreement. 

Parties: 
Associated  Transport  Line,  L.L.C. 

("ATL") 
Consorcio  Naviero  Peruano  S.A. 

("CNP") 
Amazon  Express  ("the  Joint  Service") 

Synopsis:  Under  the  proposed 
Agreement,  ATL  and  CNP  would 
operate  a  joint  service  to  be  known  as 
Amazon  Express  in  the  trade  between 
United  States  Atlantic  and  Gulf  ports, 
and  inland  points  via  such  ports,  and 
ports  on  the  Amazon  River  in  Brazil, 
Colombia,  Ecuador,  and  Peru,  and 
inland  points  via  such  ports. 

Agreement  No.:  232-011641. 

Title:  The  COSCON/YMUK  Vessel 
Sharing  Agreement. 

Parties: 
COSCO  Container  Lines  Company 

("COSCON") 
Yang  Ming  (UK)  Ltd.  ("YMUK"). 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  and  to 
coordinate  their  vessel  services  in  the 
trade  between  United  States  Atlantic 
and  Gulf  ports,  and  inland  U.S.  points 
via  such  ports,  and  ports  in  Asia  and 
on  the  Mediterranean,  and  inland 
points  via  such  ports.  YMUK  would 
also  be  permitted  to  charter  space 
aboard  its  vessels  and  to  subcharter  its 
allocated  space  aboard  COSCON's 
vessels  to  Yang  Ming  Transport 
Corporation. 

Agreement  No.:  224-201063. 

Title:  Alabama-Stevedores  of  Alabama 
Terminal  Agreement. 

Parties: 
Alabama  State  Docks  Department 
Stevedores  (of  Alabama)  Inc. 

Synopsis:  The  agreement  is  a  permit 
which  provides  for  cargo  and  Slight 
handling  services;  it  specifically 
excludes  stevedoring  services.  The 
agreement  runs  through  December  31, 
2002. 

Agreement  No.:  224-201064. 
Title:  Alabama-Strachan  Terminal 

Agreement. 
Parties: 

Alabama  State  Docks  Department 


Strachan  Shipping  Company  d/b/a 
Alabama  Stevedoring  and  Terminal 
Operators 
Synopsis:  The  agreement  is  a  permit 
which  provides  for  cargo  and  Slight 
handling  services;  it  specifically 
excludes  stevedoring  services.  The 
agreement  runs  through  December  31, 
2002. 

Dated:  November  25, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  98-32027  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  S730-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-24] 

Go/Dan  Industries,  Inc.  and  Atlantic 
Customs  Brokers,  Inc.  v.  Eastern 
Mediterranean  Shipping  Corp.  dba 
Atlantic  Ocean  Lines,  ANIL  (aka 
"ANDY")  K.  Sharma,  Individually,  and 
Atlantic  Ocean  Line  Corp.;  Notice  of 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Go/Dan  Industries,  Inc.  and  Atlantic 
Customs  Brokers,  Inc.  ("Complainants") 
against  Eastern  Mediterranean  Shipping 
Corp.  dba  Atlantic  Ocean  Lines,  Anil 
(aka  "Andy")  K.  Sharma,  individually, 
and  Atlantic  Ocean  Line  Corp. 
("Respondents")  was  served  November 
27, 1998.  Complainants  allege  that 
Respondents  violated  section  10(d)(1)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
sees.  1709(d)(1),  by  failing  to  pay  the 
freight  charges  to  the  underlying  carrier, 
residting  in  the  shipper  and  its  agent 
having  to  pay  height  charges  twice,  by 
failing  to  provide  information  about  the 
shipment  and  causing  delay,  detention 
and  demurrage  charges,  and  by  failing  to 
properly  deliver  cargo. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
Umitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  dociunents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
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Joseph  C.  PoU 

Secretary. 
[FR  Doc.  98-3 
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Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  29,  1999,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  March  28,  2000. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  98-32139  Filed  12-1-98;  8:45  am] 

PILUNG  CODE  S730-01-M 


FEDERAL  MARITIME  COMMISSION 

(Docket  No.  98-23] 

NPR,  Inc.  V.  Board  of  Commissioners 
of  the  Port  of  New  Orleans;  Notice  of 
Filing  of  Complaint  and  Assignment 

i  Notice  is  given  that  a  complaint  filed 
y  NPR,  Inc.  ("Complainant")  against 
Board  of  Commissioners  of  the  Port  of 
New  Orleans  ("Respondent")  was 
served  November  27,  1998. 
Complainants  allege  that  Respondents 
violated  section  10(b)(ll),  (b)(12)  and 
(d)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  sees.  1709(b)(ll),  (b)(12)  and 
(d)(1),  by  forcing  Complainant  to  make 
a  multi-million  dollar  early  termination 
payment  for  ceasing  direct  ocean 
common  carrier  service  to  the  Port  of 
New  Orleans,  while  demanding  no  such 
early  termination  payment  from  other 
tenants  seeking  early  termination  of 
lease  agreements. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include,  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  29, 1999,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  March  28,  2000. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  98-32140  Filed  12-1-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-22] 

Trek  Bicycle  Corporation  v.  Classic 
Cargo  International,  Inc.;  Notice  of 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Trek  Bicycle  Corporation 
("Complainant")  against  Classic  Cargo 
International,  Inc.  ("Respondent")  was 
served  November  25,  1998.  Complainant 
alleges  that  Respondent  violated 
sections  10(a)(1),  (b)(16)(A)  and  (d)(1)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1709(a)(1),  (b)(16)(A)  and  (d)(1),  by 
falsely  representing  transit  time  and  by 
offering,  soliciting,  and  routing 
complainant's  property  without  consent 
of  the  shipper  or  consignee,  thereby 
requiring  replacement  property  to  be  air 
freighted. 

Tnis  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  26,  1999,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  March  27,  2000. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  98-32026  Filed  12-1-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Charges  for  Certain  Disclosures 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  regarding  charges  for 
certain  disclosures. 

summary:  The  Federal  Trade 
Commission  announces  that  the  current 
ceiling  on  allowable  charges  under 
section  612(a)  of  the  Fair  Credit 
Reporting  Act  (FCRA)  will  remain 
unchanged  for  1999.  Under  1996 
amendments  to  the  FCRA,  the  Federal 


Trade  Commission  is  required  to 
increase  the  $8.00  amount  referred  to  in 
paragraph  (l)(A)(i)  of  section  612(a)  on 
January  1  of  each  year,  based 
proportionally  on  changes  in  the 
Consumer  Price  Index,  with  fractional 
charges  rounded  to  the  nearest  fifty 
ceiits.  The  Consumer  Price  Index 
increased  only  1.49  percent  between 
September  1997,  the  Date  the  FCRA 
amendments  took  effect,  and  September 
1998.  This  increase  is  too  small  to 
trigger  an  increase  in  the  $8.00  figure 
given  the  requirement  that  the  figure  be 
rounded  to  the  nearest  $0.50.  The  figure 
therefore  remains  at  $8.00. 
EFF£CT1VE  DATE:  January  1,  1999. 
ADDRESSES:  Federal  Trade  Commission, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  B.  Anderson,  Bureau  of 
Economics,  Federal  Trade  Commission, 
Washington.  DC  20580,  202-326-3428. 
SUPPLEMENTARY  INFORMATION:  The  Fair 
Credit  Reporting  Act,  originally  enacted 
in  1970,1  was  extensively  amended  in 
1996.  Most  of  the  amendments  to  the 
law,  including  the  one  discussed  in  this 
notice,  went  into  effect  on  September 
30,  1997.  Section  612(a)(1)(A)  states 
that,  where  a  consumer  reporting  agency 
is  permitted  to  impose  a  reasonable 
charge  on  a  consumer  for  making  a 
disclosure  to  the  consumer  pursuant  to 
Section  609,  the  charge  shall  not  exceed 
$8  and  shall  be  indicated  to  the 
consumer  before  making  the  disclosure. 
Section  612(a)(2)  goes  on  to  state  that 
the  Federal  Trade  Commission  ("the 
Commission")  shall  increase  the  $8.00 
amount  referred  to  in  paragraph  (l)(A)(i) 
of  Section  612(a)  on  January  1  of  each 
year,  based  proportionally  on  changes  in 
the  Consumer  Price  Index  (CPI),  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents. 

The  Commission  considers  the  $8 
amount  referred  to  in  paragraph  (l)(A)(i) 
of  section  612(a)  to  be  the  baseline  for 
the  effective  ceiling  on  reasonable 
charges  dating  from  the  time  the 
amended  FCRA  took  effect,  i.e., 
September  30,  1997.  In  November  of 
each  year,  the  Commission  calculates 
the  proportional  increase  in  the 
Consumer  Price  Index  (using  the  most 
general  CPI,  which  is  for  all  urban 
consumers,  all  items)  from  September 
1997  to  September  of  the  current  year. 
The  Commission  then  determines  what 
modification,  if  any,  from  the  original 
base  of  $8  should  be  made  effective  on 
January  1  of  each  subsequent  year,  given 
the  requirement  that  fractional  changes 
be  rounded  to  the  nearest  fifty  cents. 


'15  U.S.C.  1681-1681U:  Title  VI  of  the  Consumer 
Credit  Protection  Act. 
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Between  September  1997  and 
September  1998,  the  Consumer  Price 
Index  for  all  urban  consumers  and  all 
items  increased  by  1.49  percent — from 
an  index  value  of  161.2  in  September 
1997  to  a  value  of  163.6  in  September 
1998.  An  increase  of  1.49  percent  in  the 
$8.00  base  figure  would  lead  to  a  new 
figure  of  $8.12.  However,  because  the 
statute  directs  that  the  resulting  figure 
be  roimded  to  the  nearest  $0.50,  the 
increase  is  too  small  to  result  in  any 
change  in  the  allowable  charge. 

The  Commission  therefore  determines 
that  there  will  be  no  modification  fi-om 
the  base  of  $8.00  for  1999. 

By  direction  of  the  Commission. 
Donald  S.  Dark, 
Secretary. 
IFR  Doc.  98-32077  Filed  12-1-98;  8:45  am] 

BILUNQ  CODE  S750-01-M 


FEDERAL  TRADE  COMMISSION 

Premerger  Notification:  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  postponement  of  the 
effective  date  of  Formal  Interpretation 
15. 

summary:  On  October  13,  1998,  the 
Premerger  Notification  Office  ("PNO") 
of  the  Federal  Trade  Commission 
("FTC"),  with  the  concurrence  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice  ("DOI"),  published  a  notice  of 
the  adoption  of  a  Formal  Interpretation 
of  the  Hart-Scott-Rodino  Act,  which 
requires  certain  persons  planning 
certain  mergers,  consolidations,  or  other 
acquisitions  to  report  information  about 
the  proposed  transactions  to  the  FTC 
and  DOJ.  63  FR  54713  (October  13, 
1998).  The  Interpretation  concerns  the 
reportability  of  certain  transactions 
involving  a  Limited  Liability  Company 
("LLC").  Under  the  Interpretation,  the 
formation  of  an  LLC  would  be 
reportable  if  it  would  unite  two  or  more 
pre-existing  businesses  under  common 
control.  * 

This  Formal  Interpretation  was  to 
have  become  effective  on  December  14, 
1998,  after  a  thirty  day  comment  period. 
The  PNO  has  postponed  the  effective 
date  of  this  Formal  Interpretation  until 
February  1,  1999,  in  order  to  review  and 
analyze  the  comments  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Krauss,  Assistant  Director  for 
the  Premerger  Notification  Office, 
Bureau  of  Competition,  Room  301, 
Federal  Trade  Commission, 
Washington,  DC  20580.  Telephone: 
(202)  326-2713.  Thomas  F.  Hancock. 


Attorney,  Premerger  Notification  Office, 

Bureau  of  Competition,  Room  301, 

Federal  Trade  Commission, 

Washington,  DC  20580.  Telephone: 

(202) 326-2946. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  98-32078  Filed  12-1-98;  8:45  am) 

B«LUNG  CODE  6750-01 -M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Notice  of  Meeting 

AGENCY:  General  Accounting  Office. 

ACTION:  Notice  of  meeting  on  December 
21. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  hold  a  meeting  on  Monday, 
December  21.  1998  from  1:00  to  4:00  PM 
in  room  7C13.  the  Comptroller  General's 
Briefing  Room,  of  the  General 
Accounting  Office  building,  441  G  St.. 
NW..  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  exposure  drafts  on 
Recognition  of  Contingent  Liabilities 
Arising  From  Litigation,  and  Deletion  of 
Paragraph  65.2 — Material  Revenue- 
Related  Transactions  Disclosures. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW..  Room  3B18.  Washington.  DC 
20548.  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)(1988);  41  CFR 
101-6.1015(1990). 

Dated:  November  25, 1998. 
Wendy  M.  Comes, 
Executive  Director. 
(FR  Doc.  98-32020  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-99-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

The  National  Nursing  Home  Survey 
(NNHS)— (0920-0353)— Revision— The 
National  Center  for  Health  Statistics — 
Section  306  of  the  Public  Health  Service 
Act  states  that  the  National  Center  for 
Health  Statistics  "shall  collect  statistics 
on  health  resources  *   *   *  [and] 
utilization  of  health  care,  including 
utilization  of  *   *   *  services  of 
hospitals,  extended  care  facilities,  home 
health  agencies,  and  other  institutions." 
The  data  system  responsible  for 
collecting  this  data  is  the  National 
Health  Care  Survey  (NHCS).  The 
National  Nursing  Home  Survey  (NNHS) 
is  part  of  the  Long-term  Care 
Component  of  the  NHCS.  The  NNHS 
was  conducted  in  1973-74.  1977,  1985, 
1995,  and  1997.  NNHS  data  describe 
this  major  segment  of  the  long-term  care 
system  and  are  used  extensively  for 
health  care  research,  health  planning 
and  public  policy.  The  survey  provides 
detailed  information  on  utilization 


pattern  that  i 
acxnirate  assc 
health  care  r 
NNHS  also  p 
information  i 
costs  associa 
of  long-term 
an  increasing 
population  c 
earlier  NNHi 
used  by  the  I 


Facility  Questii 
Current  Reside 
Current  Reside 
Discharged  Re 
Discharged  Re 


2.  The  Devel 
Implementat 
Health  Comii 
Decrease  Sili 
Masonry  Wo 


Submitted 


Federal  Register /Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Notices 


66547 


pattern  that  is  needed  in  order  to  make 
accurate  assessments  of  the  effects  of 
health  care  reform  on  the  elderly.  The 
NNHS  also  provides  detailed 
information  to  assess  the  need  for  and 
costs  associated  with  such  care.  The  use 
of  long-term  care  services  will  become 
an  increasingly  important  issue  as  the 
population  continues  to  age.  Data  from 
earUer  NNHS  collections  have  been 
used  by  the  National  Immunization 


Program  at  CDC,  Office  of  the  U.S. 
Attorney  General,  the  Bureau  of  Health 
Professionals,  the  National  Institute  of 
Dental  and  Craniofacial  Research  at 
NTH,  the  Agency  for  Health  Care  Policy 
and  Research,  the  American  Health  Care 
Association,  Johnson  and  Johnson 
Pharmaceutical,  the  Rand  Corporation 
and  by  several  newspapers  and  journals. 
NNHS  data  cover:  baseline  data  on  the 
characteristics  of  nursing  homes  in 


relation  to  their  residents  and  staff. 
Medicare  and  Medicaid  certification, 
costs  to  residents,  sources  of  payment, 
residents'  functional  status  and 
diagnoses.  Data  collection  is  planned  for 
the  period  July-November,  1999.  Survey 
design  is  in  process  now.  Sample 
selection  and  preparation  of  layout 
forms  will  precede  the  data  collection 
by  several  months.  The  total  costs  to 
respondents  is  estimated  at  $60,000. 


Respondents 


Facility  Questionnaire 

Current  Resident  Sampling  List  

Cun^ent  Resident  Questionnaire 

Discharged  Resident  Sampling  List 
Discharged  Resident  Questionnaire 

:     Total 


No.  of  re- 
sporxients 


1,500 
1,500 
1,500 
1.500 
1,500 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 

derVresponse 

(in  hrs.) 


0.333 

0.333 

0.17 

0.333 

0.17 


TotaJ  burden 
-(in  hrs.) 


500 
500 

1,530 
500 

1,530 


4,560 


2.  The  Development  and 
Implementation  of  a  Theory-Based 
Health  Communications  Intervention  to 
Decrease  Silica  Dust  Exposure  Among 
Masonry  Workers^— New 

The  National  Institute  for 
Occupational  Safety  and  Health — 
Construction  is  the  most  frequently 
recorded  industry  on  death  certificates 
with  mention  of  silicosis.  Overexposure 
to  crystalline  silica  is  well  dociunented 
in  the  construction  industry,  especially 
in  brick  laying  and  masonry.  According 
to  1993  BLS  data,  there  are  136,139  (at 
24,362  establishments)  masonry  and 
brick  laying  workers  in  the  U.S.  and 
according  to  a  recent  study, 
approximately  17,400  masonry  and 
plastering  workers  are  exposed  to  at 
least  five  times  the  NIOSH 
recommended  exposing  limit  (REL  for 
crystalline  silica)  and  of  these  workers, 
an  estimated  80  percent  of  them  are 
exposed  to  at  least  10  times  the  NIOSH 
REL. 

To  effectively  prevent  silicosis,  not 
only  must  control  measures  be 


improved,  but  workers  must  be 
persuaded  to  protect  themselves  and 
employers  must  be  motivated  to  provide 
workers  with  proper  engineering 
controls  and  training.  Previous  research 
has  too  often  focused  on  the  behaviors 
and  attitudes  of  workers  and  not  on 
employers.  Since  employers  have  a 
tremendous  influence  on  the  health  of 
workers  and  since  their  motivations 
may  differ  from  workers',  it  is  important 
to  focus  on  them  as  well.  Well-designed 
and  theory-driven  communication 
interventions  have  the  capacity  to 
promote  protective  health  behaviors.  To 
develop  messages  that  will  have  the 
greatest  success  at  motivating  workers  to 
protect  themselves  and  employers  to 
protect  their  workers  from  siUcosis, 
information  on  workers'  and  employers' 
beUefs,  attitudes,  and  behaviors 
regarding  siUcosis  must  be  determined. 
A  recently  completed  pilot-study 
indicated  a  need  to  motivate  employers 
to  provide  appropriate  engineering 
controls  and  respiratory  protection  and 
a  need  to  persuade  workers  to  protect 
themselves. 


Respondents 


Workers  

Contractors 
Total .... 


No.  of  re- 
spondents 


200 
20 


The  goal  of  this  project  is  to  develop 
a  health  communication  intervention 
program  targeting  both  masonry 
contractors  and  workers  that  will 
increase  the  use  of  engineering  controls 
(specifically,  wet-sawing)  and 
respiratory  protection.  "ITie 
aforementioned  pilot  study  will  serve  as 
a  foundation  upon  which  the 
intervention  will  be  developed.  The 
effectiveness  of  the  intervention  will  be 
evaluated  using  a  pre-post  test 
questionnaire. 

The  study  results  will  provide  a  basis 
for  intervention  programs  that  masonry 
contractors  can  use  to  educate  their 
workers  regarding  risk  of  exposure  to 
silica  dust  on  masonry  work  sites.  The 
methodology  could  be  appUed  to  other 
construction  procedures  such  as  jack 
hammering,  sand  blasting,  and  similar 
dust  producing  procedures  to  produce 
similar  intervention  programs. 
Eventually  we  would  hope,  siUca 
exposures  among  construction  workers 
would  decrease  significantly.  The  total 
cost  to  respondents  is  $0.00. 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


0.33 
0.33 


Total  burden  (in 
hrs.) 


132 
13.2 
145.2 
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Dated:  November  25,  1998. 
Charles  W.  GoUmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Preven tion  (CDC). 

(FR  Doc.  98-32056  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0363] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  New 
Animal  Drugs  for  Investigational  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  4, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

New  Animal  Drugs  for  Investigational 
Use  (  21  CFR  Part  511)  (OMB  Control 
Number  0910-0117) 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  FDA  is 
responsible  for  the  approval  of  new 
animal  drugs  for  investigational  use. 
Section  512(j)  of  the  act  (21  U.S.C. 
360b(j))  requires  that  a  sponsor  submit 
to  FDA  "Notice  of  Claimed 
Investigational  Exemption"  (INAD), 
prior  to  shipment  of  the  new  animal 
drug  for  clinical  tests  in  animals.  The 
regulations  implementing  statutory 
requirements  for  INAD  approval  have 
been  codified  under  part  511  (21  CFR 
part  511).  The  INAD  application  must 
contain,  among  other  things,  the 


following  specific  information:  (1) 
Identity  of  the  new  animal  drug,  (2) 
labeling,  (3)  statement  of  compliance  of 
any  nonclinical  laboratory  studies  with 
good  laboratory  practices,  and  (4)  name 
and  address  of  each  clinical  investigator 
and  the  approximate  number  of  animals 
to  be  treated  or  the  amount  of  new 
animal  drugs  to  be  shipped.  Part  511 
also  requires  that  records  be  established 
and  maintained  to  document  the 
distribution  and  use  of  the 
investigational  drug  to  ensure  that  its 
use  is  safe,  that  distribution  is 
controlled  to  prevent  potential  abuse, 
and  that  edible  products  of  treated 
animals  will  not  be  distributed  for  food 
without  proper  authorization  from  FDA. 
The  agency  utilizes  these  required 
records  under  its  "Bio-Research 
Monitoring  Program"  to  monitor  the 
validity  of  the  studies  and  to  ensure  that 
proper  use  of  the  drug  is  maintained  by 
the  investigator. 

Investigational  new  animal  drugs  are 
sponsored  primarily  by  drug  industry 
firms,  academic  institutions,  and  the 
Government.  Investigators  may  include 
individuals  from  these  entities  as  well 
as  research  firms  and  members  of  the 
medical  profession.  Respondents  to  this 
collection  of  information  are  both 
sponsors  and  investigators. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

511.1(b)(4) 

511.1(b)(5) 

511.1(b)(6) 

511.1(b)(8)(il) 

511.1(b)(9) 

Total  Burden  Hours 

190 
190 
190 
190 
190 

6 

1.5 
.005 
.005 
.16 

1,147 

287 

1 

1 

30 

8 

140 

250 

20 

8 

9,176 

40,180 

250 

20 

240 

49,866 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

511.1(a)(3) 
511.1(b)(3) 
511.1(b)(7)(il) 
511.1(b)(8)(i) 
Total  Burden  Hours 

190 
190 
190 
190 

7.5 
10 
2 
4 

1,434 

1,912 

956 

956 

9 
1 

3.5 
3.5 

12,906 
1,912 
3,346 
3,346 

21,510 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimated  time  required  for 
reporting  requirements,  record 
preparation,  and  maintenance  for  this 
collection  of  information  is  based  on 


agency  communication  with  industry. 
Additional  information  needed  to  make 
a  final  calculation  of  the  total  burden 
hours  (i.e.,  the  number  of  respondents, 


the  number  of  recordkeepers,  the 
number  of  INAD  applications  received, 
etc.)  is  derived  from  agency  records. 


Dated:  Noven 
William  K.  Hub 

Associate  Conm 
Coordination. 
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Total  Hours 


Total  Hours 


Dated:  November  24, 1998. 

WiUiam  K.  Hubbutl. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-32021  Filed  12-1-98;  8:45  am] 
HUMQ  COM  4ia»-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dock0t  No.  98(4-0667] 

l.egal  and  Policy  Interpretation  of  the 
Jurisdiction  Under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  of  the  Food 
and  Drug  Administration  and  ttie 
Environmental  Protection  Agency  Over 
the  Use  of  Certain  Antimicrotilai 
Sulwtances;  Correction 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  policy  interpretation: 

correction. 

SUIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  issued  jointly  by  FDA  and  the 
Environmental  Protection  Agency  (EPA) 
that  appeared  in  the  Federal  Register  of 
October  9, 1998  (63  FR  54532).  The 
document  set  forth  legal  and  policy 
interpretations  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  as 
they  relate  to  the  jurisdiction  of  EPA 
and  FDA  over  antimicrobial  substances 
used  in  or  on  food,  including  food- 
contact  articles;  discussed 
interpretations  of  certain  terms  in  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  and  the 
implementing  regulations  relevant  to 
the  authority  of  the  two  agencies; 
provided  a  description  of  how  EPA  and 
FDA  propose  to  clarify  the  post-Food 
Quality  Protection  Act  (FQPA) 
regulatory  authority  over  certain 
antimicrobial  substances;  and  discussed 
how  EPA  and  FDA  plan  to  handle  the 
review  of  petitions  for  antimicrobial 
substances  that  will  remain  under  EPA's 
jurisdiction,  and  for  those  that  EPA 
proposes  to  return  to  FDA's  regulatory 
authority  through  EPA  rulemaking.  The 
document  was  published  with  an 
incorrect  address  for  FDA's  Dockets 
Management  Branch.  This  document 
corrects  that  error.  EPA's  addresses 
remain  the  same. 
EFFECTIVE  DATE:  October  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

In  FR  Doc.  98-27261,  appearing  on 
page  54532  in  the  Federal  Register  of 


Friday,  October  9, 1998,  the  following 
correction  is  made: 

On  page  54532,  in  the  first  column, 
under  the  AODffiSSES  caption,  in  the 
first  and  second  lines  fitim  the  bottom 
"Rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857."  is  corrected  to 
read  "5630  Fishers  Lane,  rm.  1061, 
Rockville,  MD  20852." 

Dated:  November  19, 1998. 

WillUmK.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-32025  Filed  12-1-98;  8:45  am) 
BILUNa  COOE  4iaft-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  No.  98F-1034] 

Sohray  S.A.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Solvay  S.A.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  safe  use  of  naphthalene 
sulfonic  acid-formaldehyde  condensate, 
sodium  salt  as  an  emulsifier  in 
vinylidene  chloride  copolymer  or 
homopolymer  coatings  applied  to 
polypropylene  polymer  films  and 
polyethylene  phthalate  polymer  films 
intended  for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  IX!  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4634)  has  been  filed  by 
Solvay  S.A.,  c/o  Keller  and  Heckman 
LLP,  1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.3400  Emulsifiers 
and/or  surface  active  agents  (21  CFR 
178.3400)  to  provide  for  the  expanded 
safe  use  of  naphthalene  sulfonic  add- 
formaldehyde  condensate,  sodium  salt 
as  an  emulsifier  in  vinylidene  chloride 
copolymer  or  homopolymer  coatings 
applied  to  polypropylene  polymer  films 
and  polyethylene  phthalate  polymer 
films  intended  for  use  in  contact  with 
food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 


type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  November  16, 1998. 
Laura  M.  Tarantino, 
Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  98-32023  Filed  12-1-98;  8:45  am) 
BNJJNQ  COOE  41«)-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food>arKl  Drug  Administration 

[Docket  No.  9eN-103«] 

Vale  Chemical  Co.,  Inc.,  et  ai.;  Proposal 
to  Withdraw  Approval  of  13  New  Drug 
Applicattons  and  1  Abbreviated  New 
Drug  Application;  Opportunity  for  a 
Hearing 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  a  hearing  on  the 
agency's  proposal  to  withdraw  approval 
of  13  new  drug  applications  (NDA's) 
and  1  abbreviated  new  drug  application 
(ANDA).  The  basis  for  the  proposal  is 
that  the  sponsors  have  repeateidly  failed 
to  file  required  annual  reports  for  these 
applications. 

DATES:  Written  requests  for  a  hearing  are 
due  by  January  4,  1999:  data  and 
information  in  support  of  the  hearing 
request  are  due  by  February  1, 1999. 

ADDRESSES:  Requests  for  a  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
98N-1036  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  C^g  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A.  Pritzlaff,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  approved  applications  to 
market  new  drugs  for  human  use  are 
required  to  submit  annual  reports  to 
FDA  concerning  each  of  their  approved 
applications  in  accordance  with 
§  314.81  (21  CFR  314.81).  The  holders  of 
the  applications  listed  in  the  following 
table  have  foiled  to  submit  the  required 
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annual  reports  and  have  not  responded       to  the  agency's  request  by  certified  mail 

for  submission  of  the  reports. 


Application  No. 

Drug 

Applicant 

NDA  7-112 

Nisaval  (pyrilamine  maleate)  25  milligram  (mg) 

Tablets. 
Flavihist  Cough  Syrup 

Vale  Chemical  Co.,  Inc.,  1201  Liberty  St.,  Allen- 
town,  PA  18102. 

Boyle  &  Co.,  6330  Chalet  Dr.,  Los  Angeles,  CA 
90022. 

Pfizer  Inc   235  East  42d  St    New  York  NY 

NDA  11-863 

NDA  50-042 

Potassium  Penicillin  G  Diagnostic  Sensitivity  Pow- 
der, 20,000  units. 
Compocillin-VK  Chewable  Wafers   

NDA  50-067 

10017-5755. 
Abbott  Laboratories  100  Abtwtt  Park  Rd    Abbott 

NDA  50-088 

Unipen  Injection  

Compociliin-VK  Tablets 

Park,  IL  60064. 

Wyeth-Ayerst  Laboratories,  P.O.  Box  8299,  Phila- 
delphia, PA  19101-8299. 

Abbott  Laboratories 

NDA  50-121  

NDA  50-122 

Compociliin-V  Chewable  Wafers  

Do 

NDA  50-129 

Pen-Vee  Suspension  and  Drops  

Wyeth-Ayerst  Laboratories. 

Do. 

Do. 

NDA  50-189 

NDA  50-197 

Omnipen  Tablets 

Unipen  Injection  

Unipen  Capsules 

Omnipen  Chewable  Tablets  

Geopen  Diagnostic  Susceptibility  Powder 

NDA  50-305 

Do 

NDA  50-319 

Do 

NDA  50-413 

Pfizer  Inc. 

ANDA  87-387  

Aminophylline  Injection  USP,25  mg/milliliter 

Pharma-Serve,  Inc.,  218-20  98th  Ave    Queens 

Village,  NY  11429. 

Therefore,  notice  is  given  to  the 
holders  of  the  applications  listed  in  the 
table  and  to  all  other  interested  persons 
that  the  Director  of  the  Center  for  Drug 
Evaluation  and  Research  proposes  to 
issue  an  order  under  section  505(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(e)) 
withdrawing  approval  of  the 
applications  and  all  amendments  and 
supplements  thereto  on  the  ground  that 
the  applicants  have  failed  to  submit 
reports  required  under  §  314.81. 

In  accordance  with  section  505  of  the 
act  and  part  314  (21  CFR  part  314).  the 
applicants  are  hereby  provided  an 
opportunity  for  a  hearing  to  show  why 
the  applications  listed  previously 
should  not  be  withdrawn  and  an 
opportunity  to  raise,  for  administrative 
determination,  all  issues  relating  to  the 
legal  status  of  the  drug  products  covered 
by  these  applications. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
January  4,  1999,  a  written  notice  of 
participation  and  request  for  a  hearing, 
and  (2)  on  or  before  February  1, 1999, 
the  data,  information,  and  analyses 
relied  on  to  demonstrate  that  there  is  a 
genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  Any  other 
interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
notice  of  participation,  and  request  for 
a  hearing,  information  and  analyses  to 
justify  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  hearing  are 


contained  in  §  314.200  and  in  21  CFR 
part  12. 

The  failure  of  an  applicant  to  file  a 
timely  written  notice  of  participation 
and  request  for  a  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
applicant  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposal  to  withdraw  approval  of  the 
applications  and  constitutes  a  waiver  of 
any  contentions  concerning  the  legal 
status  of  the  drug  products.  FDA  will 
then  withdraw  approval  of  the 
applications  and  the  drug  products  may 
not  thereafter  lawfully  be  marketed,  and 
FDA  will  begin  appropriate  regulatory 
action  to  remove  the  products  from  the 
market.  Any  new  drug  product 
marketed  without  an  approved  NDA  is 
subject  to  regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  Reports 
submitted  to  remedy  the  deficiencies 
must  be  complete  in  all  respects  in 
accordance  with  §314.81.  If  the 
submission  is  not  complete  or  if  a 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
reports,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  under  this  notice  of 
opportunity  for  a  hearing  must  be  filed 
in  four  copies.  Except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 


seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
notice  is  issued  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  505  (21 
U.S.C.  355))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82). 

Dated:  November  12,  1998. 

Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

|FR  Doc.  98-32069  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Anesthesiology 
and  Respiratory  Therapy  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
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Committee: 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  18,  1998,  10:15  a.m. 
to  5:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd.. 
Rockville,  MD. 

Contact  Person:  Michael  G.  Bazaral, 
Center  for  Devices  and  Radiological 
Health  (HFZ-450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-443-8609, 
ext.  140,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12624.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
and  make  recommendations  on  general 
issues  related  to  the  classification  of 
tracheal  gas  insufflation  (TGI)  devices 
used  to  provide  part  or  all  of  the 
breathing  gas  for  treatment  of 
respiratory  failure  or  respiratory 
insufficiency.  The  use  of  the  TGI 
catheter,  tube  or  lumen  only  for  supply 
of  fresh  gas  distinguishes  TGI  from 
common  tracheal  tubes  and 
tracheostomy  tubes,  in  which  the  gas 
flow  alternates  between  inhalation  and 
exhalation.  The  draft  versions  of  five 
questions  FDA  will  ask  the  committee  to 
address  are  listed  as  follows: 

1.  For  the  evaluation  of  effectiveness 
of  specific  TGI  systems  as  an  adjunct  to 
ventilation  of  adults,  is  reduction  of 
minute  ventilation  (or  PCO2)  without 
appreciable  increase  in  end-expiratory 
lung  volume  or  pressure  a  sufficient 
endpoint?  Is  this  the  correct  endpoint? 

2.  For  ventilation  of  adults,  is  there 
now  sufficient  understanding  of  TGI  to 
be  reasonably  sure  that  TGI,  with 
adequate  monitoring  and  other 
understood  safety  provisions,  will  not 
have  worse  outcomes?  Or  does  TGI  raise 
concerns  that  will  require  that  FDA 
review  data  on  patient  outcomes? 

3.  Are  there  special  considerations 
about  the  data  FDA  should  review  for 
TGI  submissions  in  relation  to 
ventilation  of  children,  infants, 
newborns,  or  premature  infants? 

4.  What  are  the  minimum  system 
functions  that  include  all  the  functions 
needed  to  provide  TGI  for  clinical  use 
as  an  adjunct  to  or  replacement  for 
conventional  ventilation? 

5.  What  specific  safety  provisions  are 
important?  Is  distal  pressure  monitoring 
essential? 

Procedure:  On  December  18, 1998, 
fi-om  12:15  p.m.  to  5:30  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  information  or 
views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 


submissions  must  be  made  to  the 
contact  person  by  December  11,  1998. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
12:30  p.m.  and  1  p.m.,  and  between 
approximately  4  p.m.  and  4:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  December  11. 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  arguments  they 
wish  to  present,  the  names  and 
addresses  of  the  proposed  participants, 
and  an  indication  of  the  approximate 
time  requested  to  make  their 
presentation. 

Closed  Committee  Deliberations:  On 
December  18,  1998,  from  10:15  a.m.  to 
12:15  p.m..  the  meeting  will  be  closed 
to  permit  FDA  to  present  trade  secret 
and/or  confidential  commercial 
information  (5  U.S.C.  522b(c)(4)) 
regarding  pending  issues  and 
applications. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  24,  1998. 
Michael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  98-32024  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-R-259] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  EverCare  Demonstration;  Form  No.: 
HCFA-R-259;  Use:  This  survey  will 
capture  information  on  the  quality  of 
capitated  Medicare  coverage  to  nursing 
home  residents,  such  as  the  description 
of  tlie  person,  information  regarding 
enrollment/disenroUment,  quality  of 
life,  satisfaction  including  issues  of 
access  to  services,  advance  medical 
directives,  general  health,  and 
functional  status.  This  information  will 
be  used  to  support  analyses  of 
enrollment  decisions,  access  to  services 
and  providers,  and  outcomes  for  both 
the  tfnrollee  and  family  members.  The 
underlying  premise  of  the  EverCare 
demonstration  is  that  closer  attention  to 
primary  care  needs  of  high-risk  patients 
through  the  use  of  nurse  practitioners 
and/or  physicians  assistants  can  reduce 
the  use  of  hospitals  (and  emergency 
rooms).  Frequency:  On  occassion; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
3,15t);  Total  Annual  Responses:  3,150; 
Total  Annual  Hours:  1,962. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  November  16.  1998. 
John  P.  Burke  IH, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Serv^ices.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-32124  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  (Form  #HCFA-21, 
21 B,  21P,  21.11A,  21 E,  64,  64.21,  64.21U, 
64.21  P,  64.21  UP,  64EC.  64.21  E,  64.9P, 
64.10P,  64.11A,  64.9d)] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

(1)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program. 

Form  Nos.:  HCFA-64,  64.21,  64.21U, 
64.21P,  64.21UP,  64EC,  64.21E,  64.9, 
64.10,  64.10P,  64.11a,  64. 9d. 

Use:  These  new  forms  are  revisions  of 
the  currently  approved  collection  report 
Form  HCFA-64.  These  forms  will  be 
used  by  State  Medicaid  agencies  to 
report  their  actual  CHIP-related 
Medicaid  expenditures  and  the  numbers 
of  CHIP-related  children,  and  other 
children  being  served  in  the  Medicaid 
program,  to  the  Health  Care  Financing 
Administration  (HCFA).  The  forms  will 
be  used  by  the  HCFA  to  ensure  that  the 
appropriate  level  of  Federal  payments 
for  the  State's  CHIP-related  Medicaid 
program  expenditures  are  made  in 
accordance  with  the  CHIP  and  related 
Medicaid  provisions  of  the  BBA  of  1997, 
and  to  track,  monitor,  and  evaluate  the 
numbers  of  CHIP-related  children  and 
other  individuals  being  served  by  the 
Medicaid  program. 

For  a  short  description  of  the  CHIP- 
related  Medicaid  reporting  forms,  see 
below: 


•  HCFA-64  Summary  Sheet 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Summary  Sheet.  The  form 
HCFA-64  summary  sheet  is  a  one-page 
summary  sheet  summarizing  the  total 
expenditures  reported  for  the  quarter. 
The  remaining  forms  provide  additional 
detail  and  support  the  entries  made  on 
the  summary  sheet. 

•  HCFA-64.9 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Expenditures  in  this  Quarter. 
The  form  HCFA-64.9  is  comprised  of 
two  pages  that  are  used  for  detailing,  by 
category,  current  quarter  program 
expenditures  by  type  of  service  (e.g., 
clinical  services,  dental  services).  The 
total  figures  from  the  form  HCFA-64.9 
are  transferred  to  the  form  HCFA-64 
Summary  Sheet,  Line  6,  columns  (a)  and 
(b).  A  separate  copy  of  the  form  HCFA- 
64.9  must  also  be  submitted  for  each 
waiver  granted  to  the  State  agency  for 
which  expenditures  have  been  incurred. 
The  total  waiver  figures  are  already 
incorporated  in  the  expenditures 
reported  on  the  "base"  (one  form)  form 
HCFA-64.9. 

•  HCFA-64.9p 

Quarterly  Medicaid  Statement  of 
Expenditures  for  the  Medical  Assistance 
Program,  Prior  Period  Adjustment.  The 
form  HCFA-64. 9p  supports  claims  or 
adjustments  for  prior  period  (years) 
which  are  transferred  to  the  form 
HCFA-64  summary  sheet  and  noted  on 
Lines  7,  8,  10. A.,  and  10. B.,  columns  (a) 
and  (b).  It  contains  the  same  service 
categories  as  the  form  HCFA-64.9.  This 
two-page  form  details  the  program 
expenditures,  by  category,  arraying  the 
expenditures  by  fiscal  year.  A  separate 
form  HCFA-64. 9p  is  prepared  to 
support  each  fiscal  year  and  each  line 
entry  (Lines  7,  8,  10. A.,  and  10. B.)  on 
the  summary  sheet.  If  the  prior  period 
adjustment  includes  waiver-related 
expenditures,  a  separate  form  HCFA- 
64. 9p  must  be  filed  for  each  waiver 
including  HCBS  waivers. 

•  HCFA-64.9d 

Allocation  of  Disproportionate  Share 
Hospital  Payment  Adjustments  to 
Applicable  FFYs.  The  form  HCFA- 
64. 9d  has  been  created  to  track 
payments  of  DSH  by  Federal  Fiscal 
Year.  This  one  page  form  details,  by 
Inpatient  Hospital  Services  and  Mental 
Health  Facility  Services,  details  the 
allotment  and  DSH  payments  by  Federal 
Fiscal  Years.  This  is  authorized  under 
§  1923(f)  of  the  Act. 


•  HCFA-64.10 

Expenditures  for  State  and  Local 
Administration  for  the  Medical 
Assistance  Program,  Expenditures  in 
this  Quarter.  The  form  HCFA-64.10 
supports  administrative  expenditures 
reported  on  the  summary  sheet.  This 
one  page  form  details,  by  category,  the 
current  quarter  expenditures  for 
administering  the  Medicaid  program. 
The  total  figures  from  the  "base"  form 
HCFA-64.10  summary  sheet.  The  State 
agency  must  also  file  a  separate  form 
HCFA-64.10  or  each  of  its  waivers  . 
granted  to  the  State  agency  for  which 
expenditures  have  been  incurred.  The 
waiver  expenditures  reported  on  a 
supporting  form  HCFA-64.10  are 
already  included  with  the  overall 
expenditures  reported  on  the  "base" 
form  HCFA-64.10. 

•  HCFA-64. lOp 

Expenditures  for  State  and  Local 
Administration  for  the  Medical 
Assistance  Program,  Prior.Period 
Adjustments.  The  form  HCFA-64. lOp  is 
similar  to  the  form  HCFA-64.10  except 
that  it  addresses  adjustments  to  prior 
period  expenditures.  The  totals  from  the 
form  HCFA-64. lOp  are  transferred  to 
the  form  HCFA-64  summary  sheet. 
Lines  7,  or  8  or  10. A.,  or  10. B.,  columns 
(c)  and  (d).  A  separate  form  HCFA- 
64. lOp  must  be  completed  for  each  line 
item  entry,  by  fiscal  year,  on  the 
summary  sheet. 

•  HCFA-64. 11 

Summary  Total  of  Receipts  from  form 
HCFA-64. IIA.  The  form  HCFA-64. 11 
has  been  created  to  summarize  the 
information  reported  on  the  various 
HCFA-64. 11a  forms.  This  is  authorized 
under  §  1903(w)  of  the  Act. 

•  HCFA-64. IIA 

Actual  Receipts  by  Plan  Name.  The 
form  HCFA-64. 11a  has  been  created  to 
report  the  actual  receipts  by  plan  names 
form  provider-related  donation  and 
health  care  related  taxes,  fees  and 
assessments.  This  is  authorized  under 
§1903(w)oftheAct. 

•  There  are  no  forms  numbered  64.1 
through  64.8  because  of  form 
development  and  redevelopment  over 
the  years.  There  are  also  no  forms 
detailing  items  9.B.  through  9.E.  of  the 
summary  sheet  because  there  is  no  need 
for  further  breakdown  of  these  figures 
for  reimbursement  calculations. 

HCFA-64.21 

Quarterly  Medical  Assistance 
Expenditure  By  Children's  Health 
Insurance  Program  Expenditure 
Categories.  States  will  use  this  form  to 
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report  current  quarter  expenditures  for 
children  who  are  determined 
presumptively  eligible  under  section 
1920AoftheAct. 

HCFA-64.21U 

Quarterly  Medical  Assisteuice 
Expenditure  Categories  by  Children's 
Health  Insurance  Program  Expenditure 
Categories.  States  will  use  this  form  to 
report  current  quarter  expenditures 
described  under  section  1905(u)(2)  and 
1905(u)(3)oftheAct. 

HCFA-64.21P 

Quarterly  Medical  Assistance 
Expenditures  By  Children's  Health 
Insurance  Program  expenditure 
categories.  States  will  use  this  form  to 
report  prior  period  expenditures  for 
children  who  are  determined 
presumptively  eligible  under  section 
1920AoftheAct. 

HCFA-64.21UP 

Quarterly  Medical  Assistance 
Expenditures  by  Children's  Health 
Insurance  Program  Expenditure 
Categories,  Prior  Period  Expenditures. 
States  will  use  this  form  to  report  prior 
period  expenditures  described  under 
section  1905(u)(2)  and  (3)  of  the  Act. 

HCFA-64.21E 

Number  of  Children  Served  Related  to 
Children's  Health  Insurance  Program. 
States  use  this  form  to  report  the 
numbers  of  CHIP-related  children,  by 
service  delivery  system,  that  are  served 
in  the  States'  Medicaid  programs  based 
on  age  categories. 

Note:  HCFA  is  working  with  States  to 
develop  an  appropriate  format  for  States  to 
report  numbers  of  CHIP-related  children,  by 
service  delivery  system,  that  are  served  in  the 
States'  Medicaid  programs  related  to  CHIP 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
fmalized  it  will  be  incorporated  into  this 
form. 

HCFA-64EC 

Number  of  Children  Served  Related  to 
Children's  Health  Insurance  Program. 
States  use  this  form  to  report  the 
numbers  of  children  (other  than  CHIP- 
related  children),  by  service  delivery 
system,  that  are  served  in  the  States' 
Medicaid  programs  based  on  age 
categories. 

Note:  HCFA  is  working  with  States  to 
develop  an  appropriate  format  for  States  to 
report  numbers  of  children  (other  than  CHIP- 
related  children),  by  service  delivery  system, 
that  are  served  in  the  Medicaid  program 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
fmalized  it  will  be  incorporated  into  this 
form. 


Frequency:  Quarterly; 

Affected  Public:  State  and  Federal 
government; 

Number  of  Respondents:  56; 

Total  Annua]  Responses:  224; 

Total  Annual  Hours:  16,464. 

(2)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Children's  Health  Insurance  Program 
(CHIP)  Budget  and  Expenditure  System 
State  Reporting  Forms. 

Form  Nos.:  HCFA-21,  2lB,  21P, 
21.11A,  21E,  21L; 

Use:  These  forms  will  be  used  by 
State  CHIP  agencies  to  report  CHIP 
program  budget  projections  and  actual 
CHIP  program  benefits  and 
administrative  expenditures,  and  the 
numbers  of  children  being  served  in  the 
CHIP  program,  to  the  Health  Care 
Financing  Administration  (HCFA).  The 
information  provided  by  these  new 
forms  will  be  used  by  HCFA  to  prepare 
the  grant  awards  to  States  for  the  CHIP, 
to  ensure  that  the  appropriate  level  of 
Federal  payments  for  State  expenditures 
under  the  CHIP  are  made  in  accordance 
with  the  CHIP-related  BBA  legislative 
provisions  of  1997,  and  to  track, 
monitor,  and  evaluate  the  numbers  of 
children  being  served  by  the  CHIP. 

For  a  short  description  of  the  CHIP 
reporting  forms,  see  below: 

•  Form  HCFA-21  Summary  Sheet 

Quarterly  Children's  Health  Insurance 
Program  Statement  of  Expenditures  for 
Title  XXI  Summary  Sheet.  This  form 
summarizes  the  total  expenditures  in 
the  State's  CHIP  reported  by  the  State 
for  the  reporting  quarter. 

•  Form  HCFA-21 

Children's  Health  Expenditures  by 
Type  of  Service  for  the  Title  XXI 
Program,  Expenditures  in  this  Quarter. 
States  use  this  form  to  report  CHIP 
current  quarter  expenditures  in 
accordance  with  services  categories 
authorized  under  title  XXI. 

•  FormHCFA-2lB 

Children's  Health  Insurance  Program 
Budget  Report  for  the  Title  XXI  Program 
State  Expenditure  Plan.  States  use  this 
form  to  report  their  budget  projections 
each  quarter  for  their  Title  XXI  CHIPs 
for  the  current  and  budget  Federal  fiscal 
years  and  broken  out  by  quarter. 

•  FormHCFA-2lP 

Children's  Health  Expenditures  by 
Type  of  Service  for  the  Title  XXI 
Program,  Prior  Period  Adjustments! 
States  use  this  form  to  report  CHIP  prior 
period  adjustment  expenditures  claimed 
in  the  submission  quarter  in  accordance 


with  services  categories  authorized 
under  title  XXI. 

•  Form  HCFA-21.11A 

Provider-Related  Donations  and 
Health  Care  Related  Taxes,  Fees,  and 
Assessments  Received  Under  Section 
1903(w)  for  Title  XXI.  States  use  this 
form  to  report  CHIP-related  State 
receipts  of  provider  related  donations, 
and  health  care  related  taxes,  fees,  and 
assessments. 

•  Form  HCFA-21E 

Children's  Health  Insurance  Program, 
Number  of  Children  Served.  States  use 
this  form  to  report  the  numbers  of 
children,  by  service  delivery  system, 
that  are  served  in  the  States'  CHIPs 
based  on  age  categories. 

Nole:  HCFA  is  working  with  States  to 
devefop  an  appropriate  format  for  States  to 
report  numbers  of  children,  by  service 
delivery  system,  that  are  served  in  the  CHIP 
based  on  Federal  poverty  income  level 
categories  and  under  the  age  categories 
previously  requested.  When  the  format  is 
finalized  it  will  be  incorporated  into  this 
form. 

Frequency:  Quarterly; 

Affected  Public:  State  and  Federal 
government; 

Number  of  Respondents:  56: 

Total  Annual  Responses:  448; 

Total  Annual  Hours:  7,840. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Datgd:  November  16,  1998. 
John  ?.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-32125  Filed  12-1-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2008-FN] 

RIN  093d-AI90 

Medicare  Program;  Recognition  of  the 
American  Association  for 
Accreditation  of  Ambulatory  Surgery 
Facilities,  Inc.  for  Ambulatory  Surgical 
Centers  Program 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  notice  announces  the 
approval  of  the  American  Association 
for  the  Accreditation  of  Ambulatory 
Surgery  Facilities,  Inc.  (AAAASF)  as  an 
accreditation  organization 
acknowledged  by  the  Medicare  program. 
We  have  found  that  AAAASF's 
standards  for  ambulatory  surgical 
centers  (ASCs)  meet  or  exceed  those 
established  by  the  Medicare  program. 
ASCs  accredited  by  AAAASF  will 
receive  deemed  status  under  the 
Medicare  program. 
EFFECTIVE  DATE:  This  final  notice  is 
effective  December  2,  1998,  through 
December  2,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Berry,  (410)  786-7233. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Determining  Compliance  of 
Ambulatory  Surgical  Centers — Surveys 
and  Deeming 

In  order  to  participate  in  the  Medicare 
program,  ambulatory  surgical  centers 
(ASCs)  must  meet  conditions  for 
coverage  specified  in  regulations  that 
implement  Title  XVIII  of  the  Social 
Security  Act  (the  Act).  ASCs  enter  into 
a  Medicare  participation  agreement  but 
generally  only  after  they  are  certified  by 
a  State  survey  agency  as  complying  with 
the  ASC  conditions  for  coverage  set 
forth  in  the  Act  and  regulations.  ASCs 
are  subject  to  routine  surveys  by  State 
agencies  to  determine  whether  they 
continue  to  meet  these  requirements;  an 
ASC  that  does  not  meet  these 
requirements  is  considered  out  of 
compliance  and  risks  having  its 
participation  in  the  Medicare  program 
terminated. 

Section  1865  of  the  Act  includes  a 
provision  that  permits  ASCs  to  be 
exempt  from  routine  surveys  by  the 
State  survey  agencies  to  determine 
compliance  with  the  Medicare 
conditions  of  coverage.  Specifically, 
section  1865(b)  of  the  Act  provides  that 


if  we  find  that  accreditation  of  a 
provider  entity  by  a  national  accrediting 
body  demonstrates  that  all  Medicare 
conditions  or  requirements  are  met  or 
exceeded,  we  would  (for  certain 
providers,  including  ASCs)  "deem" 
these  entities  as  meeting  the  applicable 
Medicare  conditions.  In  order  to  enter 
the  Medicare  program  under  this 
deeming  authority,  the  entities  must 
meet  the  regulatory  requirements  at  42 
CFR  489.13  ("Effective  date  of 
agreement  or  approval").  Under  our 
regulations  at  §416.40  ("Condition  for 
coverage — Compliance  with  State 
licensure  law"),  an  ASC  must  still  meet 
the  State's  licensure  requirements. 
However,  certification  by  Medicare  is 
still  required  to  receive  payment 
regardless  of  whether  the  certification  is 
by  us  or  the  accrediting  body. 

In  making  our  finding  as  to  whether 
the  standards  of  an  accreditation  body 
demonstrate  comparability  with  all 
Medicare  conditions  or  requirements, 
we  consider  factors  such  as  the  body's 
accreditation  requirements,  its  survey 
procedures,  its  ability  to  provide 
adequate  resources  for  conducting 
required  surveys  and  supplying 
information  for  use  in  enforcement 
activities,  its  monitoring  procedures  for 
provider  entities  found  to  be  out  of 
compliance  with  the  conditions  or 
requirements,  and  its  ability  to  provide 
us  with  necessary  data  for  validation. 

As  suppliers,  ASCs  are  included  by 
definition  of  provider  entity  in  section 
1865(b)(4)  of  the  Act.  Thus,  if  we  were 
to  recognize  an  ASC  accreditation 
organization's  program  as  demonstrating 
that  all  the  Medicare  ASC  conditions  of 
coverage  are  met,  the  ASCs  accredited 
under  the  approved  Medicare  program 
would  be  considered  or  "deemed"  to 
meet  the  same  conditions  for  which  the 
accreditation  standards  have  been 
recognized.  The  American  Association 
for  the  Accreditation  of  Ambulatory 
Surgery  Facilities,  Inc.  (AAAASF)  is  the 
third  accreditation  organization  that  we 
have  approved  for  ASCs.  The  other  two 
accreditation  organizations  are  the  Joint 
Commission  on  the  Accreditation  of 
Healthcare  Organizations  (JCAHO)  and 
the  Accreditation  Association  for 
Ambulatory  Health  Care  (AAAHC). 

It  has  been  brought  to  our  attention 
that  some  ASCs  are  under  the  mistaken 
impression  that  once  deemed  authority 
is  granted  by  HCFA  to  an  accreditation 
organization,  then  ASCs  must  be 
accredited  by  such  a  body  to  receive 
Medicare  certification.  Accreditation  by 
an  accreditation  organization  is 
voluntary  and  not  required  by  HCFA  for 
Medicare  certification. 


B.  Deeming  Authority  Process 

On  November  23, 1993,  we  published 
a  final  rule  (58  FR  61816)  that  set  forth 
the  procedure  that  we  would  use  to 
review  and  approve  national 
accreditation  organizations  that  wish  to 
be  recognized  as  providing  reasonable 
assurance  that  Medicare  conditions  of 
coverage  are  met  (§488.4,  "Application 
and  reapplication  procedures  for 
accreditation  organizations").  A 
national  accreditation  organization 
(Accreditation  organization)  applying 
for  approval  of  deeming  authority  must 
furnish  to  us  information  and  materials 
listed  in  our  regulations  at  §  488.4.  Our 
regulations  at  §488.8  ("Federal  review 
of  accreditation  organizations")  detail 
the  Federal  review  and  approval  process 
of  applications  for  deeming  authority. 
On  April  26,  1996,  however,  new 
legislation  entitled  "Making 
Appropriations  for  Fiscal  Year  1996  to 
Make  a  Further  Down  Payment  Toward 
a  Balanced  Budget  and  for  Other 
Purposes  (Pub.  L.  104-134)"  was 
enacted. 

Section  516  of  Public  Law  104-134 
amended  section  1865  of  the  Act  in  a 
number  of  ways.  The  legislation 
removed  the  requirements  that 
accreditation  organizations  provide 
reasonable  assurance  that  entities 
accredited  by  them  would  meet 
Medicare  conditions  coverage  or 
requirements.  In  revised  section 
1865(b)(1)  of  the  Act,  organizations  are 
now  required  to  demonstrate  that  their 
accredited  entities  would  meet  or 
exceed  all  of  the  applicable  Medicare 
conditions.  Section  1865(b)(4)  includes 
suppliers  (for  example,  ASCs)  under  the 
provider  entities  that  we  may  consider 
for  deemed  status.  We  are  required  to 
publish  a  proposed  notice  in  the 
Federal  Register  60  days  after  the 
receipt  of  a  written  request  for  deemed 
status  by  a  national  accreditation  body. 
After  review  of  the  national 
accreditation  body's  application,  the 
statute  requires  that  we  publish  a  notice 
of  our  approval  or  disapproval  within 
210  days  after  we  receive  a  complete 
package  of  information  and  the 
organization's  deeming  application. 

We  received  an  application  from 
AAAASF  on  November  18,  1997  and  in 
accordance  with  the  statute,  this  final 
notice  should  have  been  published  by 
June  16,  1998.  However,  HCFA  was 
waiting  for  AAAASF  to  submit  required 
materials  on  a  quality  improvement 
project  for  their  training  program  before 
approving  its  deeming  authority. 
AAAASF  chose  to  delay  the  publication 
date,  rather  than  be  denied  deemed 
status  and  have  to  reapply  for  deemed 
authority.  Regulations  at  §  488.8(c) 
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specify  that  the  deeming  authority  for 
AAAASF  will  take  effect  90  days  from 
the  publication  of  this  final  notice. 
Thus,  AAAASF  cannot  award  deemed 
accreditation  to  a  supplier  and  request 
HCFA  certification  before  the  end  of 
that  90-day  period. 

C.  Ambulatory  Surgical  Center 
Conditions  for  Coverage  and 
Requirements 

The  regulations  specifying  the 
Medicare  conditions  for  coverage  for 
ASCs  are  located  in  part  416.  These 
conditions  implement  section 
1832(a)(2)(F)(i)  of  the  Act,  which 
provides  for  Medicare  Part  B  coverage  of 
facility  services  furnished  in  connection 
with  surgical  procedures  specified  by  us 
uader  section  1833(i)(l)  of  the  Act. 

II.  Provisions  of  the  Proposed  Notice 

The  proposed  notice  announced  the 
application  of  AAAASF  for  deemed 
status  for  its  accreditation  program  only 
to  the  extent  that  it  accredits  ASCs. 

Under  section  1865(b)(2)  of  the  Act 
and  our  regulations  at  §488.8  ("Federal 
review  of  accreditation  organizations"), 
our  review  and  evaluation  of  this 
national  accreditation  organization  was 
conducted  in  accordance  with,  but  was 
not  necessarily  limited  to,  the  following 
factors: 

;•  The  equivalency  of  an  accreditation 
organization's  requirements  for  an  entity 
to  be  certified  compared  to  our 
requirements  for  certification. 

*  The  organization's  survey  process 
to  determine  the  following: 

*  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

*  The  comparability  of  the 
oiiganization's  process  to  that  of  State 
agencies,  including  survey  frequency, 
and  the  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  facilities. 

*  The  organization's  procedures  for 
monitoring  providers  or  suppliers  found 
to  be  out  of  compliance  with  program 
requirements.  If  noncompliance  is 
identified  through  validation  reviews, 
the  survey  agency  monitors  corrections 
as  specified  at  §  488.7(b)(2). 

*  The  ability  of  the  organization  to 
report  deficiencies  to  the  surveyed 
facilities  and  respond  to  the  facility's 
plan  of  correction  in  a  timely  manner. 

*  The  ability  of  the  organization  to 
provide  us  with  electronic  data  in  ASCII 
comparable  code  and  reports  necessary 
for  effective  validation  and  assessment 
of  the  organization's  survey  process. 

*  The  adequacy  of  staff  and  other 
resources. 


•  The  organization's  ability  to 
provide  adequate  funding  for 
performing  required  surveys. 

•  The  organization's  policies  with 
respect  to  whether  surveys  are 
announced  or  unannounced. 

•  The  accreditation  organization's 
agreement  to  provide  us  with  a  copy  of 
the  most  current  accreditation  survey 
together  with  any  other  information 
related  to  the  survey  that  we  may 
require  (including  corrective  action 
plans). 

We  met  with  representatives  of 
AAAASF  to  evaluate  its  accreditation 
standards  and  survey  process  to 
determine  if  the  organization 
demonstrated  that  its  accredited 
facilities  met  Medicare  conditions.  We 
did  a  standard  by  standard  comparison 
of  the  applicable  conditions  or 
requirements  to  determine  which  of 
them  met  or  exceeded  Medicare 
requirements.  The  representatives 
responded  to  our  concerns  by  proposing 
to  change  the  organization  standards  for 
its  member  ASCs  needing  Medicare 
certification.  We  subsequently  received 
revised  survey  guidelines  and  amended 
standards  for  their  member  ASCs 
requesting  Medicare  certification. 

A.  Differences  Between  the  American 
Association  for  the  Accreditation  of 
Ambulatory  Surgery  Facilities,  Inc.  and 
Medicare  Conditions  and  Survey 
Requirements 

We  compared  the  standards  contained 
in  the  AAAASF's  1994  Standards 
Manual  for  accreditation  of  ambulatory 
surgery  facilities  and  its  survey  process 
in  the  1994  Inspectors  Manual  to  the 
Medicare  ASC  conditions  and  survey 
procedures.  In  18  areas  the  AAAASF 
has  made  the  following  revisions: 

•  Exclusivity  Requirement — AAAASF 
has  included  a  statement  on  ASC 
surgical  exclusivity  as  an  integral  part  of 
its  application  package. 

•  Unannounced  Surveys — AAAASF 
has  added  language  to  the  on-site 
inspection  information  to  include  a 
declaration  that  all  surveys  will  be 
unannounced.  In  order  to  accommodate 
the  need  to  assure  that  key  staff  are  on 
hand  for  surveys  without  notification  of 
the  facility,  AAAASF  has  agreed  to 
request  that  the  facility  send  staffing 
schedules  on  a  regular  basis  once  their 
application  is  complete. 

•  Frequency  of  Surveys — AAAASF 
resurveys  an  ASC  every  3  years.  Our 
original  requirement  was  to  survey 
ASCs  every  year.  In  practice,  our 
resurveys  have  been  averaging  almost  3 
years.  Both  the  JCAHO  and  AAAHC 
have  3-year  resurvey  cycles.  Therefore, 
we  accept  AAAASF's  3-year  resurvey 
cycle. 


•  State  and  Local  Laws — AAAASF 
has  agreed  to  assure  that  out-of-state 
inspectors  receive  adequate  information 
on  certification,  licensure,  and  scope  of 
practice  requirements  of  that  State. 

•  Reasonable  Assurance — AAAASF 
has  agreed  to  modify  its  process  to  build 
in  a  review  of  the  past  history  of 
facilities  that  already  have  Medicare 
certification  through  the  State. 

•  Fraud  and  Abuse — AAAASF  has 
agreed  to  require  that  its  inspectors 
report  any  suspected  instances  of  fraud 
and  abuse  to  the  appropriate  HCFA 
Regional  Office. 

•  Hearing  Schedules  and  Appeals — 
AAAASF  has  specified  the  dates  and 
locafions  for  its  Accreditation 
Committee  hearings  over  the  next  4 
years. 

•  Hospitalization — AAAASF  has 
inserted  the  word  "local"  to  indicate 
those  hospitals  eligible  to  receive 
immediate  transfers  for  patients 
requiring  emergency  medical  care 
beyond  the  capabilities  of  the  ASC. 

•  Anesthetic  Risk  and  Evaluation — 
AAAASF  has  added  language  to 
indicate  that  a  physician  must  examine 
each  patient  immediately  before  surgery 
to  evaluate  the  risk  of  anesthesia  and  the 
procedure  to  be  performed. 

•  Recovery  Room  and  Waiting  Area — 
AAAASF  has  specified  that  an  ASC 
must  have  a  separate  recovery  room  and 
waiting  area. 

•  Emergency  Personnel — AAAASF 
has  added  the  requirement  that 
personnel  trained  in  the  use  of 
emergency  equipment  and 
cardiopulmonary  resuscitation  must  be 
available  whenever  a  patient  is  in  the 
facility. 

•  Ckher  Practitioners — AAAASF  has 
added  the  requirement  that  if  certified 
operating  room  technicians  are 
employed  that  their  certification  or 
licensure  must  be  current.  Furthermore, 
if  uncertified  or  unlicensed  operating 
room  technicians  are  used,  it  must  be 
permissible  under  State  law  and  the 
technician  must  be  personally  trained 
by  the  employing  surgeon. 

•  Organization  ana  staffing — 
AAAASF  has  added  the  requirement 
that  a  registered  nurse  must  be  available 
for  emergency  treatment  whenever  a 
patient  is  in  the  facility. 

•  Oral  Orders — AAAASF  has  added  a 
standard  that  requires  that  oral  orders 
for  drugs  and  biologicals  must  be 
followed  by  a  written  order  and  signed 
by  the  prescribing  physician. 

•  Laooratory  and  Radiologic 
Servfces — AAAASF  has  added  the 
requirement  that  radiologic  services  be 
obtained  from  a  Medicare-approved 
facility  and  that  ASC  laboratories  must 
meet  requirements  of  part  493. 
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Furthermore,  if  the  ASC  does  not 
provide  its  own  laboratory  services,  it 
must  have  procedures  for  obtaining 
routine  and  emergency  laboratory 
services  from  a  certified  laboratory  in 
accordance  with  part  493.  Any  referral 
laboratory  must  be  certified  in  the 
appropriate  specialties  and 
subspecialties  of  service  to  perform  the 
referred  tests  in  accordance  with  the 
requirements  of  part  493. 

•  Life  Safety  Code:  Surgical 
Procedures — AAAASF  agreed  to  require 
facilities  to  meet  State  and  local 
requirements,  or  the  National  Fire 
Prevention  Association  (NFPA) 
Standards  for  Health  Care  Facilities 
(NFPA  99),  and  Life  Safety  Code  (NFPA 
101)  Chapters  12  and  13  (and 
appropriate  references),  whichever  is 
more  stringent.  Language  was  added  to 
specify  that  their  regular  inspections  for 
installation  and  maiutenance  of  surgical 
equipment  will  be  at  least  annually.  In 
conformity  with  the  NFPA 
requirements,  AAAASF  has  made 
standby  generator  as  the  mandatory 
source  of  emergency  power  and  reduced 
the  time  for  sudi  generators  to  reach  full 
power  from  30  to  10  seconds. 

•  Life  Safety  Code:  Environment — 
AAAASF  has  specified  that  fire  drills 
must  be  held  once  a  month  for  each 
shift  and  has  made  smoke  detectors 
mandatory  for  all  office-based  ASCs. 

•  Life  Safety  Code:  Standards 
Addendum — AAAASF  has  specified 
that  facilities  must  be  inspected  at  least 
annually  by  the  local  or  State  fire 
control  agency  if  this  service  is 
available.  If  not,  AAAASF  agrees  to 
contract  with  a  State  agency  or  quahfied 
subcontractor  to  perform  the 
inspections. 

•  Inspector  Training  Program — 
AAAASF  has  submitted  a  revised 
training  program  that  provides  for 
consistent,  national  training  of  all 
inspectors  in  their  processes  and 
integrates  instruction  in  the  Medicare 
requirements  based  on  either  the 
trainer's  participation  in  Medicare 
training  or  using  Medicare  survey 
experts  as  instructors. 

We  have  agreed  to  accept  language 
that  requires  compliance  with  the  1985 
edition  of  the  Life  Safety  Code  with  an 
encouragement  by  AAAASF  that 
facilities  comply  with  the  1997  Code. 
These  standards  will  apply  to  all 
facilities  regardless  of  size. 

B.  Analysis  and  Responses  to  Public 
Comments  and  Provisions  of  the  Final 
Notice 

We  received  no  comments  on  our 
proposed  notice.  The  provisions  of  the 
proposed  notice  are  being  made  final  in 
this  notice. 


m.  Paperwork  Reduction  Act 

The  pubUc  reporting  and  record 
keeping  burden  reflected  in  this  notice 
is  referenced  in  the  currently  approved 
regulation  entitled  "Granting  and 
Withdrawal  of  Deeming  Authority  to 
National  Accreditation  Organizations 
(58  FR  61816)."  The  paperwork  burden 
referenced  in  the  above  mentioned 
regulation  is  currently  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  under  OMB  approval  number 
0938-0690,  with  an  expiration  date  of  8/ 
31/99. 

rV.  Regulatory  Impact  Statement 

In  fiscal  year  1995,  there  were  2,105 
certified  ASCs  participating  in  the 
Medicare/Medicaid  programs.  We 
conducted  211  initial  surveys,  288 
recertification  siuveys  (both  at  a  cost  of 
$714,069),  and  24  complaint  surveys.  In 
fiscal  year  1996,  there  were  2,219 
certified  ASCs.  This  was  an  increase  of 
114  facihties.  We  conducted  180  initial 
surveys,  115  recertification  surveys 
(both  at  a  cost  of  $848,125),  and  one 
complaint  survey.  In  fiscal  year  1997, 
there  were  2,433  certified  ASCs.  This 
was  an  increase  of  214  facilities.  We 
conducted  236  initial  surveys,  252 
recertification  surveys  (both  at  a  cost  of 
$1,403,000),  and  seven  complaint 
surveys.  As  the  data  above  indicate,  the 
nimiber  of  ASCs  and  the  cost  for 
conducting  ASC  siuT^eys  by  State 
Agencies  are  increasing. 

As  indicated  above,  there  was  a  16 
percent  increase  in  ASCs  within  3  years 
(fiscal  years  1995  through  1997).  The 
fiscal  year  1998  appropriation  for  ASC 
survey  activities  to  HCFA  was  decreased 
as  the  priority  of  both  initial  surveys 
and  resurveys  remained  in  the  bottom 
10  percent  of  surveys  performed,  but 
without  any  adjustment  for  inflation. 
This  does  not  allow  sufficient  resources 
for  some  regions  to  meet  the  survey 
demand.  In  an  effort  to  guarantee  the 
continued  health,  safety,  and  services  of 
beneficiaries  in  facihties  already 
certified  as  well  as  provide  relief  to 
State  budgets  in  this  time  of  tight  fiscal 
restraints,  we  are  approving  deeming  for 
ASCs  accredited  by  AAAASF  as 
meeting  our  Medicare  requirements. 
Thus,  we  continue  our  focus  on  assiuing 
the  health  and  safety  of  services  by 
providers  and  suppliers  already 
certified  for  participation  in  a  cost 
effective  manner. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C  1395bb) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program;  No.  9^.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  19, 1998. 
Nancy- Ann  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

|FR  Doc.  98-32102  Filed  12-1-98;  8:45  am] 
BILUNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as, 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
proi>erty  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  p>ersonal 
privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  The  History 
of  Medicine  Panel. 

Date:  December  4, 1998. 

Time:  8:30  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gilbert  Meier,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5112,  MSC  7852, 
Bethesda,  MD  20892.  (301)  435-1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp)€cial  Emphasis  Panel,  Ethics/ 
Genome  Study  Section. 

Date:  December  7-8, 1998. 

Time:  9:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave.,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Cheryl  M.  Corsaro, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institute  of 
Health.  6701  Rockledge  Drive.  Room  6172. 
MSC  7890.  Bethesda,  MD  20892,  (301)  435- 
1045. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
'Review  Sp>ecial  Emphasis  Panel. 

Date:  December  7,  1998. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
lapplications. 

>     PJace;  NIH.Rockledge  2,  Bethesda.MD 
20892,  (Telephone  Conference  Call). 

Contact  Person  .Carole  L.  Jelsema, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1249,  jelsemacddrg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imptosed  by  the  review  and 
funding  cycle. 

I     Name  of  Committee:  Center  for  Scientific 
'Review  Sptecial  Emphasis  Panel. 

Date:  December  7,  1998. 

Time:  10:00amtoll:00am. 
,     /Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  )ean  Hickman,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4194,  MSC  7808. 
Bethesda,  MD  20892,  (301)  435-1146. 

This  noitce  is  being  published  less  than  15 
'  days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  7,  1998. 

Time:  2.00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4144,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  7,  1998. 

Time:  4:00  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Garrett  V.  Keefer, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4190, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  December  7, 1998. 

Time:  12:00  pm  to  2:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Timothy  J.  Henry, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  8,  1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

Contact  Person  .Gertrude  K.  McFarland, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4110, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imf>osed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Si>ecial  Emphasis  Panel. 

Date:  December  8,  1998. 

Time:  10:00  am  to  11:00  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person;  Carol  A.  Campbell, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5196, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1257. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  8, 1998. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Timothy  J.  Henry, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  8, 1998. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  gran, 
applications. 


Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Houston  Baker,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5128,  MSC  7854, 
Bethesda.  MD  20892,  (301)  435-1175, 
houstonb®drg.NlH.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  8, 1998. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  11,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Eugene  Zimmerman, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4202. 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1220. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp>ecial  Emphasis  Panel. 

Date:  December  9, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  joe  Marwah,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5188,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  9-10.  1998. 

Time:  9:00  am  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel  Georgetown,  3000  M 
Street,  NW,  Washington,  DC  20007. 

Contact  Person:  John  L.  Bowers,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4168.  MSC  7806, 
Bethesda.  MD  20892,  (301)  435-1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  9, 1998. 

Time:  1:00  pm  to  2:00  pm. 

Agenda  To  review  and  evaluate  grant 
applications. 

"Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health,  6701  Rockledge  Drive.  Room  5112, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1169. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp>ecial  Emphasis  Panel. 

Date:  December  9, 1998. 

Tune.  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  David  Monsees,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  3199,  MSC  7816, 
Bethesda.  MD  20892,  (301)  435-0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  th''  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp>ecial  Emphasis  Panel. 

Date:  December  9, 1998. 

Time:  1:30  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  II,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4204, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sf>ecial  Emphasis  Panel. 

Date:  December  9,  1998. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  II,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Eugene  Zimmerman, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1220. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp>ecial  Emphasis  Panel. 

Date:  December  9,  1998. 

Time:  2:00  pm  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applicatioiis. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Luigi  Giacometti, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1246. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imp>osed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  £)ecember  9, 1998. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anthony  C.  Chung, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4138, 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  9, 1998. 

Time:  12:30  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  n,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1225,  politisa@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  November  25, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32063  Filed  12-1-98;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Science  Education  Partnership  Award. 

Date:  February  2, 1999. 

Time:  8:00  am  to  Adjounmient. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  John  D.  Harding,  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0820. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333; 
93.371.  Biomedical  Technology;  93.389, 
Research  Infi^structure,  National  Institutes  of 
Health.  HHS) 

Dated:  November  25, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-32058  Filed  12-1-98;  8:45  am) 

BtLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Research  Resources 
Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  Umited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Co. 

Research  Reso 

Subcommittee 

Date:  Januai 

Open:  7:30  j 

Agenda:  To 

Place:  Natio 

Conference  Re 

Bethesda,  MD 

Contact  Per. 

Deputy  Direct 

Research  Reso 

Health,  Buildi 

MD  20892,  30 


(Catalogue  of 
Program  Nos. 
93.306;  93.331 
93.371,  Biomi 
Research  Infrt 
Health,  HHS) 

Dated:  Nov( 
UVerne  Y.  SI 
Committee  Mi 
IFR  Doc.  98-3 
BILUNOCOOE  4 


DEPARTME 
HUMAN  SEI 

National  Ins 

National  Ce 
Resources; 
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Name  of  Committee:  National  Advisory 
Research  Resources  Council,  Executive 
Subcommittee. 

Obte:  January  28. 1999. 

Open:  7:30  AM  to  8:45  AM. 

i4ge/i<ia:To  discuss  policy  issues. 

Place:  National  Institutes  of  Health, 
Conference  Room  3B13,  Building  31, 
Bethesda,  MD  20892. 

Contact  Person:  Louise  E.  Ramm,  PHD, 
Deputy  Director,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health,  Building  31,  Room  3B11,  Bethesda. 
MD  20892,  301-496-6023. 

Name  of  Committee:  National  Advisory 
Resecutih  Resources  Council. 

Date:  January  28-29, 1999. 

Open:  January  28, 1999,  9:00  AM  to  Recess. 
I  Agenda:  To  discuss  policy  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  31C,  Bethesda,  MD  20892. 

Closed:  January  29, 1999,  8:30  AM  to  9:30 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  3lC,  Bethesda,  MD  20892. 

Open:  January  29, 1999,  10:00  AM  to 
Adjournment. 

Agenda:  Report  of  Center  Director  and 
other  issues  related  to  Council  business. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  3lC,  Bethesda,  MD  20892. 

Contact  Person:  Louise  E.  Ramm,  PHD, 
Deputy  Director,  National  Center  for 
Research  Resources,  National  Institutes  of 
Health,  Building  31.  Room  3B11,  Bethesda, 
MD  20892,  301-496-6023. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  November  25, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  98-32059  Filed  12-1-98;  8:45  am] 
BM-UNG  CODE  4140-01-M 


DEPARTMErn*  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

'  Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group 
Comparative  Medicine  Review  Committee. 

Date:  February  17-18,  1999. 

Open:  February  17, 1999,  8:00  a.m.  to  9:30 
a.m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington.  DC  20037. 

Closed:  February  17, 1999,  9:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington.  DC  20037. 

Contact  Person:  Raymond  O'Neill,  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive  MSC  7905. 
Room  6018,  Bethesda.  MD  20892-7965,  301- 
435-0820. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  November  25, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NTH. 
[FR  Doc.  98-32060  Filed  12-1-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6);  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confideiitial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date;  February  10-11, 1999. 

Open:  February  10,  1999,  8:00  a.m.  to  9:00 
a.m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Pfpce:  Holiday  Inn  Bethesda.  Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Qosed:  February  10,  1999,  9:00  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  D.G.  Patel.  PHD,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  435-0822. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389. 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NBi. 

[FR  Doc.  98-32061  Filed  12-1-98;  8:45  am] 

BiLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  Umited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group 
General  Clinical  Research  Centers  Review 
Committee. 

Dofe;  February  9-11,  1999. 

Open:  Februarv  9.  1999,  8.00  AM  to  9:30 
AM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Bethesda  Ramada.  Embassy  III 
Room,  8400  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Closed:  February  9,  1999,  9:30  AM  to 
ADJOURNMENT. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  Embassy  III 
Room,  8400  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Charles  G.  Hoi  lings  worth, 
DPH.  Deputy  Director,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive.  MSC  7965,  Room  6018, 
Bethesda  MD  20892-7966,  301-435-0818. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306,  93.333,  Clinical  Research,  93.333, 
93.371,  Biomedical  Technology,  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  November  25, 1998. 
La  Verne  Y.  StringSeld, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-32062  Filed  12-1-98;  8:45  am] 

BILUNG  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Final  Revised 
Sonoran  Pronghorn  Recovery  Plan 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  Final  Revised  Sonoran 
Pronghorn  (Antilocapra  americana 
sonoriensis)  Recovery  Plan  which  the 
Service  listed  as  an  endangered  species 
on  March  11,  1967  (32  FR  4001).  This 
animal's  population  is  estimated  to  be 


less  than  300  in  the  United  States  and 
less  than  500  in  the  State  of  Sonora, 
Mexico.  Distribution  is  limited 
primarily  to  Sonoran  desert  habitats. 
Factors  that  limit  population  growth  are 
not  well  understood.  However,  loss  of 
habitat  due  to  drying  of  extended 
reaches  of  the  Gila  and  Sonoyta  Rivers, 
competition  from  domestic  livestock, 
and  human  encroachment  are  believed 
to  be  limiting  factors.  Illegal  hunting 
and  predation  on  fawns  may  also  be 
limiting  factors.  Although  the  Service 
considers  this  document  to  be  in  its 
final  form,  the  Service  is  interested  in 
comments  from  interested  parties.  The 
Service  will  consider  all  comments  and 
may  decide  to  amend  this  document  at 
a  later  date  based  upon  input  received 
and  upon  the  results  and  proceedings  of 
a  Sonoran  Pronghorn  Workshop  to  be 
held  tentatively  during  the  last  week  of 
January  1999. 

DATES:  The  Service  will  be  open  to 
written  advice  and  comment  on  the 
Final  Revised  Recovery  Plan  through 
January  29,  1999.  Additionally,  in 
cooperation  with  the  U.S.  Marine  Corps, 
the  Service  will  co-sponsor  a  Sonoran 
Pronghorn  Workshop  tentatively  during 
the  last  week  in  January  1999.  Parties 
interested  in  attending  the  Sonoran 
Pronghorn  Workshop  tentatively 
scheduled  for  the  last  week  of  January 
1999,  should  contact  Mr.  Ron  Pearce, 
Range  Management  Director,  United 
States  Marine  Corps  Air  Station,  Yuma, 
Arizona,  at  (520)  341-3401. 

ADDRESSES:  Address  requests  for  copies 
of  the  document,  comments  on  the  Final 
Recovery  Plan,  or  requests  for  more 
information  to  Laura  Thompson-Olais, 
Ecologist,  Cabeza  Prieta  National 
Wildlife  Refuge,  1611  North  Second 
Avenue,  Ajo,  Arizona  85321. 

SUPPLEMENTARY  INFORMATION:  Restoring 
endangered  or  threatened  animals  and 
plants  to  the  point  where  they  are  again 
secure,  self-sustaining  members  of  their 
ecosystems  is  a  primary  goal  of  the  U.S. 
Fish  and  Wildlife  Service's  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  criteria  for  recognizing  the 
recovery  levels  for  down-listing  or  de- 
listing them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
needed  recovery  measures. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act  16  U.S.C.  1533(f). 


The  Endangered  Species  Act  of  1973 
(Act),  as  amended,  (16  U.S.C.  1531  et 
seq.)  Requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  plans.  The 
Service  may  also  decide  to  amend  the 
Plan  if  necessary. 

A  recovery  plan  for  Sonoran 
pronghorn  was  approved  in  1982. 
Subsequent  to  the  development  of  the 
original  recovery  plan,  a  large  group  of 
Sonoran  proghom  were  documented 
drinking  free-standing  water  during  the 
summer  which  verified  their  use  of 
water.  This  and  additional  new 
information  learned  about  the  biology 
and  ecology  of  the  animal  have 
necessitated  revision  of  the  original 
recovery  plan. 

The  availability  of  the  draft  revised 
Sonoran  pronghorn  recovery  plan  for 
review  and  comment  was  announced  in 
the  Federal  Register  on  September  7, 
1994.  The  revised  plan,  however,  was 
never  completed  and  further  changes  to 
the  plan  have  been  made  since  then. 
This  notice  gives  the  public  another 
opportunity  for  review  and  comment 
before  the  final  revised  plan  is 
approved. 

Recovery  will  focus  on  enhancing 
present  populations,  addressing 
expansion  of  presently  used  habitat, 
protecting  present  range  and 
establishing  a  new  separate  herd  of  self- 
sustaining  animals  to  guard  against 
catastropbes  decimating  the  core 
population. 

Dated:  November  23, 1998. 
Renne  Lohoefener, 

Acting  Regional  Director. 

[FR  Doc.  98-32052  Filed  12-1-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bgreau  of  Land  Management 

[OR-1 1 0-0777-58-24-1  A;  H AG99-0037] 

Emergency  Closure  of  Bureau  of  Land 
Management  Administered  Roads — 
Jackson  County,  Oregon 

AGENCY:  Bureau  of  Land  Management, 
hrfedford  District  Office,  Ashland 
Resource  Area. 

SUMMARY:  Notice  is  hereby  given  that 
certain  BLM  roads  in  Jackson  Coimty, 
Oregon  are  hereby  closed  to  all 
motorized  vehicles  including  off-road 
vehicles  (but  excluding  tracked  snow 
vehicles)  from  October  23,  1998  until 
notice  is  rescinded.  The  closure  is  made 
under  the  authority  of  43  CFR 
9268.3{d)(l)(ii)  and  8364.1(a). 

The  roads  and  the  conditions  of  this 
emergency  road  closure  are  identified  as 
follows:  Roads  41-2E-3,  41-2E-9,  41- 
2E-10.0.  41-2E-10.1  and  connecting 
spur  roads  are  hereby  seasonally  closed. 
These  roads  are  located  in  Sections  2,  3, 
10.  11,  and  12  of  T.41  S.,  R.  2  E.,  and 
Sections  5.  6,  and  7  of  T.  41  S.,  R.  3  E., 
Willamette  Meridian,  Jackson  County, 
Oregon.  In  addition,  the  road  located 
next  to  Scotch  Creek  in  Section  1,  T.  41 
S.,  R.  2  E.  (W.  M.)  is  hereby  permanently 
closed  under  this  order. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months, 
as  well  as  the  penalties  provided  under 
Oregon  State  law. 

I  The  roads  temporarily  closed  to 
motorized  use  under  this  order  will  be 
posted  with  signs  at  barricaded 
locations. 

The  purpose  of  this  emergency 
temporary  closure  is  to  prevent 
excessive  erosion,  and  to  protect  recent 
BLM  investments  in  road  maintenance 
work. 

This  closure  is  effective  from  October 
23,  1998  until  this  notice  is  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Hoppe,  Realty  Specialist,  at  (541)  770- 
2200. 

Dated:  November  20, 1998. 
Wayne  M .  Kuhn, 
Acting  District  Manager. 
[FR  Doc.  98-32123  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-050-99-1 150-00;  8011] 

Arizona:  Intent  to  Amend  the  Yuma 
District  Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management 
proposes  to  change  the  boundaries  of 
the  Gran.Desierto  Dunes  Area  of  Critical 
Environmental  Concern  (ACEC). 

The  Gran  Desierto  Dunes  ACEC  is 
proposed  to  be  expanded  north  and 
west  to  the  northern  and  western 
boundaries  of  the  Barry  M.  Goldwater 
Air  Force  Range,  and  east  along  the 
International  Boundary  between  the 
United  States  and  Mexico.  The  area 
includes  public  lands  on  the  Barry  M. 
Goldwater  Air  Force  Range  in 
Townships  9,  10,  11, 12,  and  13  South, 
Ranges.  19,  20,  21,  and  22  West,  Gila 
and  Salt  River  Meridian,  Yuma  County, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susanna  Henry,  Bureau  of  Land 
Management,  2555  E.  Gila  Ridge  Road, 
Yuma,  AZ  85365;  telephone  number: 
520-317-3211. 

SUPPLEMENTARY  INFORMATION:  The 
25,500-acre  Gran  Desierto  Dunes  ACEC 
was  designated  in  1990  as  part  of  the 
Lower  Gila  South  Resource  Management 
Plan  (Goldwater  Amendment).  The 
Goldwater  Amendment  also  established 
the  84,500-acre  Yuma  Desert  and  Sand 
Dunes  Habitat  Management  Area  (HMA) 
adjacent  to  the  ACEC.  The  Goldwater 
Amendment  was  later  incorporated  as 
part  of  the  Yuma  District  RMP.  The 
proposed  amendment  would  expand  the 
boundaries  of  the  Gran  Desierto  Dunes 
ACEC  to  absorb  the  Yuma  Desert  and 
Sand  Dunes  HMA,  modify  and  expand 
management  prescriptions  throughout 
the  ACEC,  designate  a  utility  corridor 
between  Interstate  8  and  the 
International  Boundary,  and  establish  a 
mitigation  and  compensation  policy 
within  flat-tailed  homed  lizard  habitat 
on  public  lands  in  Arizona. 

In  1997,  the  Flat-tailed  Homed  Lizard 
Rangewide  Management  Strategy 
(Strategy)  and  Conservation  Agreement 
was  signed  by  BLM.  The  purpose  of  the 
Strategy  is  to  conserve  viable 
populations  of  fiat-tailed  horned  lizards. 
The  Strategy  outlines  Management 
Areas  building  on  protection  supported 
by  existing  ACESs  in  both  Arizona  and 
California.  The  proposed  amendment  to 
the  Yuma  District  RMP  will  be 


accomplished  as  a  joint  document  with 
the  Bureau  of  Land  Management, 
California  Desert  District  as  an 
amendment  to  the  Califomia  Desert 
Conservation  Area  (CDCA)  Plan. 

The  proposed  amendment  to  the 
Yuma  District  and  CDCA  Plans  is  being 
analyzed  as  part  of  the  proposed  action 
in  an  environmental  assessment.  It  is 
anticipated  that  the  Draft  EA  will  be 
printed  and  made  available  to  the  public 
for  Comment  in  January  1999. 

Dated:  Noveml)er  23,  1998. 
Maureen  A.  Merrell, 

Assistant  Field  Manager,  Business  and  Fiscal 
Services/Acting  Field  Manager. 
|FR  boc.  98-32126  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  4210-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-223  (Review)] 

Agricultural  Tillage  Tools  From  Brazil 

agency:  United  States  Intemational 

Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 

concerning  the  countervailing  duty 

order  on  agricultural  tillage  tools  from 

Brazil. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  order  on 
agricultural  tillage  tools  from  Brazil 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  January  20,  1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  February  12,  1999. 
F6r  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
dowmloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2,  1998. 
FOR,FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
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Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  22,  1985,  the  Department 
of  Commerce  issued  a  countervailing 
duty  order  on  imports  of  agricultiu^al 
tillage  tools  from  Brazil  (50  F.R.  42743). 
The  Commission  is  conducting  a  review 
to  determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions 

The  following  deHnitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  deHned 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Brazil. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  For  purposes  of 
this  notice,  the  Domestic  Like  Product  is 
discs.  In  its  original  determination,  the 
Commission  defined  two  Domestic  Like 
Products  (discs  and  "other  tillage 
tools");  however,  the  Commission  made 
an  affirmative  finding  only  with  respect 
to  discs. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  For  purposes  of  this  notice,  the 
Domestic  Industry  is  producers  of  discs. 
In  its  original  determination,  the 
Commission  defined  two  Domestic 
Industries;  however,  the  Commission 
made  an  affirmative  finding  only  with 
respect  to  producers  of  discs. 

(5)  The  Order  Date  is  the  date  that  the 
countervailing  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  October  22,  1985. 


(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 


Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms.    " 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name. 
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telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  ofBcial. 

(2)  A  statement  indicating  whether 
your  finn/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
tile  revocation  of  the  countervailing 
duty  order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Oiomestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  cxurently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  ciirrently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars,  f.o.b.  plant).  If  you  are  a 
union/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
wfaicb  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
finn's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  yoiu  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 


importers  of  the  Subject  Merchandise 
bom  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coimtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Coimtry, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  units  and  value 
data  in  tbousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
knowTi,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  youi 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Coimtry  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availabiUty  of  major  inputs  into 


production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  [Optional]  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
vn\h  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  98-32089  Filed  12-1-98;  8:45  am) 
BILUNGCOOC  7Q10-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatk>n  No.  731-TA-20a  (Review)] 

Bart>ed  Wire  and  Barbless  Wire  Strand 
From  Argentina 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidimiping  duty  order 
on  barbed  wire  and  barbless  wire  strand 
from  Argentina. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  barbed  wire 
and  barbless  wire  strand  fitim  Argentina 
would  be  likely  to  lead  to  continuation 
or  rsciurrence  of  material  injury. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  January  20, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  February  12, 1999 
For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
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E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Ubeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Steet  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  13,  1985,  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
barbed  wire  and  barbless  wire  strand 
from  Argentina  (50  F.R.  46808).  The 
Commission  is  conducting  a  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Defiiutions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Argentina. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  barbed 
and  barbless  wire  strand. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 


product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  barbed  wire 
and  barbless  wire  strand. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  November  13,  1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  ft-om  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  FederaJ  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

.    Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 


Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submission 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Piu-suant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy- 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 
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tnfonnation  To  Be  Provided  in 
Jlesponse  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
Includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
6r  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

I     (2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 

I  or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 

i  Association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

I      (3)  A  statement  indicating  whether 

1  vour  firm/entity  is  willing  to  participate 
In  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industi7  in 
general  and/ or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  act  (19  U.S.C. 
!l675a(a))  including  the  likely  volume  of 
Subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  current 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
!l677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
iexported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
jfoUowing  information  on  your  firm's 
operations  on  that  product  during 
Calendar  year  1997  (report  quantity  data 
in  short  tons  and  value  data  in 
Ithousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
Ithe  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
jknown,  an  estimate  of  the  percentage  of 


total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars),  if  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  finn's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  andidumping  or 
countervailing  duties),  if  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  th3  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 


Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
re&sonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States.  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930:  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32090  Filed  12-1-98;  8:45  am] 

B4LLING  COOE  7020-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-189 
(Review)] 

Calcium  Hypochlorite  From  Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  calcium  hypochlorite  from  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on  calcium 
hypochlorite  from  Japan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;  the  deadline 
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for  responses  is  January  20,  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
February  12,  1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599.  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  18, 1985,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  calcium 
hypochlorite  from  Japan  (50  F.R.  15470). 
The  Commission  is  conducting  a  review 
to  determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 


the  Domestic  Like  Product  as  calcium 
hypochlorite. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  calcium 
hypochlorite. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  April  18,  1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certincation 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 


the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  imder  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20, 1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
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Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

!  As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  afe  employed  or  which  are 
Members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

I   (5)  A  list  of  all  Known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
^984. 

i '  (7)  If  you  are  a  U.S.  pcoducer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 


employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 

a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  ft-om 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  tbe  Subject 
Country. 

(9)  U  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
yourfirm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

fa)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 


Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
\he'Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
sucji  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry,  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  November  25,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-32084  Filed  12-1-98;  8:45  am] 
BILUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Castor  Oil  Products  From  Brazil  and 
Set>acic  Acid  From  China 

(Investigation  No.  104-TAA-20  (Review) 
and  (Investigation  No.  731-TA-653 
(Review)) 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  duty 
order  on  castor  oil  products  from  Brazil 
and  the  antidumping  duty  order  on 
seb&cic  acid  from  China. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  duty  order  on  castor  oil 
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products  from  Brazil  and/or  the 
antidumping  duty  order  on  sebacic  acid 
from  China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  January  20,  1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  February  12, 1999. 
For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16.  1976,  the  Department  of 
the  Treasury  issued  a  countervailing 
duty  order  under  section  303  of  the  Act 
on  imports  of  castor  oil  products  from 
Brazil  (42  FR  8634).  In  January  1984. 
pursuant  to  section  104  of  the  Trade 
Agreements  Act  of  1979,  the 
Commission  determined  that  industries 
in  the  United  States  would  be  materially 
injured  by  reason  of  imports  of  the 
subject  castor  oil  products 
(hydrogenated  castor  oil  (HCO)  and  12- 
hydroxystearic  acid  (HSA))  from  Brazil 
if  the  countervailing  duty  order  were  to 
be  revoked.  On  July  14,  1994.  in  an 
unrelated  investigation,  the  Department 
of  Commerce  issued  an  antidumping 
duty  order  on  imports  of  sebacic  acid 
from  China  (59  FR  35909).  The 


Commission  is  conducting  reviews  to 
determine  whether  revocation  of  the 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Brazil  and  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations  concerning  castor  oil 
products  from  Brazil,  the  Commission 
defined  two  separate  Domestic  Like 
Products:  HCO  and  HSA.  In  its  original 
determination  concerning  sebacic  acid 
from  China,  the  Commission  defined  the 
Domestic  Like  Product  as  sebacic  acid. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
products.  In  its  original  determinations 
concerning  castor  oil  products  from 
Brazil,  the  Commission  defined  two 
separate  Domestic  Industries,  one 
producing  HCO  and  one  producing 
HSA.  In  its  original  determination 
concerning  sebacic  acid  from  China,  the 
Commission  defined  the  Domestic 
Industry  as  producers  of  sebacic  acid. 

(5)  The  Order  Dates  are  the  dates  that 
the  countervailing  and  antidumping 
duty  orders  under  review  became 
effective.  In  the  review  concerning 
castor  oil  products  from  Brazil,  the 
Order  Date  is  March  16,  1976,  and  in  the 
review  concerning  sebacic  aid  from 
China,  the  Order  Date  is  July  14.  1994. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 


with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9).  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
February  12,  1999.  All  written 
submissions  must  conform  with  the 
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provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  maimer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  be  provided  in  Response 
to  This  Notice  of  Institution 

Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Product,  as  defined  by 
the  Commission  in  its  original 
determinations,  and  for  each  of  the 
products  identified  by  Commerce  as 
Subject  Merchandise.  If  you  are  a 
domestic  producer,  union/worker 
group,  or  trade/business  association; 
import/export  Subject  Merchandise 
from  more  than  one  Subject  Country;  or 
produce  Subject  Merchandise  in  more 
than  one  Subject  Country,  you  may  file 
a  single  response.  If  you  do  so,  please 
ensure  that  your  response  to  each 
question  includes  the  information 
requested  for  each  pertinent  Subject 
Country.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 


(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing  and 
antidumping  duty  orders  on  the 
Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  §  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  For  certain  castor  oil  products,  a 
list  of  all  known  and  currently  operating 
U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Brazil  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1975.  For 
sebacic  acid,  a  list  of  all  known  and 
currently  operating  U.S.  importers  of  the 
Subject  Merchandise  and  producers  of 
the  Subject  Merchandise  in  China  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1993. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 


Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
fi'om  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 

a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  US.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  fi'om 
the  Subject  Countries  accounted  for  by 
your  firm's(s")  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s")  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.Sr.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s")  production;  and 

(d)  the  quantity  and  value  of  your 
firm's(s")  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Countries 
accounted  for  by  your  firm's(s")  exports. 

(1^0)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any. 


66570 


Federal  Register / Vol.  63,  No.  231 /Wednesday.  December  2,  1998/Notices 


that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availabihty  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(H)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  November  25,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32086  Filed  12-1-98;  8:45  am] 

BtLUNO  COOe  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Television  Receivers  From  Japan  (Inv. 
No.  AA1921-66  (Review));  Color 
Television  Receivers  From  Korea  (Inv. 
No.  731-TA-134  (Review));  Color 
Television  Receivers  From  Taiwan  flnv. 
No.  731-TA-135  (Review));  Small 
Electric  Motors  From  Japan  (Inv.  No. 
731-TA-7  (Review));  High-Power 
Microwave  Amplifiers  From  Japan  (Inv. 
No.  731-TA-48  (Review));  and  Barium 
Cartxsnate  From  Germany  (Inv.  No. 
731-TA-31  (Review)) 

AGENCY:  International  Trade 

Commission. 

ACTION:  Termination  of  five-year 

reviews. 

SUMMARY:  The  subject  five-year  reviews 
were  initiated  in  October  1998  to 
determine  whether  revocation  of  the 
existing  antidumping  duty  orders/ 
suspension  agreement  would  be  likely 
to  lead  to  continuation  or  recurrence  of 


dumping  and  material  injury  to  a 
domestic  industry.  On  November  23, 
1998,  the  Department  of  Commerce 
published  notice  that  it  was  revoking 
the  orders  because  no  domestic 
interested  party  responded  to  its  notice 
of  initiation  by  the  applicable  deadline 
(63  FR  64677,  November  23,  1998). 
Accordingly,  pursuant  to  §  207.69  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207.69),  the  subject 
reviews  are  terminated. 
EFFECTIVE  DATE:  November  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wvkrw.usitc.gov). 

Authority:  These  reviews  are  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.69  of  the  Commission's 
rules  (19  CFR  207.69). 

Issued:  November  25,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-32093  Filed  12-1-98;  8:45  am] 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[Investigation  No.  701-TA-224 
(Review)] 

Live  Swine  From  Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  countervailing  duty 
order  on  live  swrine  from  Canada. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  countervailing  duty  order  on  live 
swine  from  Canada  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 


by  submitting  the  information  specified 
below  to  the  Commission;  the  deadline 
for  responses  is  January  20,  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
February  12,  1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3«e3)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  15,  1985,  the  Department 
of  Commerce  issued  a  countervailing 
duty  order  on  imports  of  live  swine 
from  Canada  (50  FR  32880).  Commerce 
subsequently  partially  revoked  the 
order,  effective  April  1,  1991,  with 
respect  to  slaughter  sows  and  boars  and 
weanlings.  (61  FR  45402,  August  29, 
1996).  The  Commission  is  conducting  a 
review  to  determine  whether  revocation 
of  the  portion  of  the  order  that  remains 
effective  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Canada. 
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I    (3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination  when  the  corresponding 
Subject  Merchandise  was  defined  to  be 
live  swine,  the  Commission  made  an 
affirmative  determination  with  respect 
to  one  Domestic  Like  Product,  live 
swine.  A  Domestic  Like  Product  that 
corresponds  to  the  current  (reduced) 
scope  of  the  Subject  Merchandise  would 
consist  of  live  swine  excluding 
slaughter  sows  and  boars  and 
weanlings. 

(4)  The  Domesf/c /ndustry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  hog  growers,  corresponding 
to  the  live  swine  Domestic  Like  Product. 
Consequently,  for  purposes  of  this 
notice  the  Domestic  Industry  is  hog 
growers.  A  Domestic  Industry  that 
corresponds  to  a  more  narrow  Domestic 
Like  Product  would  consist  of  growers 
of  hogs  other  than  slaughter  sows  and 
boars  and  weanlings. 

I ;  (5)  The  Order  Date  is  the  date  that  the 
cx)untervailing  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  August  15,  1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

;  Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
Wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretaryto  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9).  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  mustxertify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise, 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commissioii 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20.  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  February  12.  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,. in 
accordance  with  sections  201.16(c)  and 


207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
pa!:ty  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

■^here  an  item  below  seeks 
information  with  respect  to  the 
Domestic  Like  Product,  information 
should  be  provided  for  each  of  the  two 
alternative  definitions  of  the  Domestic 
Like  Product  described  above:  Namely, 
(1)  live  swine  and  (2)  live  swine 
excluding  slaughter  sows  and  boars  and 
weanlings.  Where  an  item  below  seeks 
information  with  respect  to  the 
Domestic  Industry,  information  should 
be  provided  for  each  of  the  two 
alternative  definitions  of  the  Domestic 
Industry'  described  above:  Namely,  (1) 
hog  growers  and  (2)  growers  of  hogs 
other  than  slaughter  sows  and  boars  and 
weanlings.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
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your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  wiUing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing 
duty  order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  Hkely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  head  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production:  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  head  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 


(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  The  quantity  and  value  (f  o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
head  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  vour  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchemdise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 


United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  [OPTIONAL]  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32088  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  702O-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-184  (Review) 
and  731-TA-326  (Review)] 

Frozen  Concentrated  Orange  Juice 
From  Brazil 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  suspended 
countervailing  duty  investigation  and 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  termination 
of  the  suspended  investigation  and/or 
revocation  of  the  antidumping  duty 
order  on  frozen  concentrated  orange 
juice  from  Brazil  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  January  20, 1999.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  February  12, 1999. 
For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consuh  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part, 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
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downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/niles.btm. 
EFFECTIVE  date:  December  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
'  205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
I  of  the  Secretary  at  202-205-2000. 
I  General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

:  Background 

I     On  March  2,  1983.  the  Department  of 
'  Commerce  suspended  a  countervailing 
'  duty  investigation  on  imports  of  fi-ozen 
concentrated  orange  juice  from  Brazil 
(48  F.R.  8839).  On  May  5. 1987.  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
frozen  concentrated  orange  juice  from 
Brazil  (52  F.R.  16426).  The  Commission 
subsequently  affirmed  its  determination 
in  the  antidumping  investigation  in 
response  to  a  December  30,  1988, 
remand  order  of  the  United  States  Court 
of  International  Trade.  The  Commission 
is  conducting  reviews  to  determine 
whether  termination  of  the  suspended 
investigation  and/or  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
Injury  to  the  domestic  industry  within 
B  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 

1  Commerce. 

(2)  The  Subject  Country  in  these 
reviews  is  Brazil. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination  concerning  the 
suspended  countervailing  duty 

'  investigation  and  in  the  subsequent 
I  review  of  that  determination,  the 
Commission  defined  the  Domestic  Like 


Product  as  frozen  concentrated  orange 
juice.  In  its  remand  determination 
concerning  the  antidumping  duty 
investigation,  three  members  of  die 
Commission  defined  the  Domestic  Like 
Product  as  frozen  concentrated  orange 
juice  for  manufacturing,  a  highly 
concentrated  form  of  frozen 
concentrated  orange  juice.  One  member 
of  the  Commission  found  a  broader 
Domestic  Like  Product  consisting  of 
frozen  concentrated  orange  juice 
(encompassing  frozen  concentrated 
orange  juice  for  manufacturing,  frozen 
concentrated  orange  juice  for  retail,  and 
single  strength  orange  juice).  One  other 
like  product  combination  was  also 
found. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination 
concerning  the  suspended 
countervailing  duty  investigation  and  in 
the  subsequent  review  of  that 
determination,  the  Commission  defined 
the  Domestic  Industry  as  growers  of 
"round  oranges"  and  processors  of 
fi-ozen  concentrated  orange  juice.  In  its 
remand  determination  concerning  the 
antidumping  duty  investigation,  three 
members  of  the  Commission  defined  the 
Domestic  Industry  as  growers  of  round 
oranges  and  extractors  of  orange  juice 
that  produce  frozen  concentrated  orange 
juice  for  manufacturing;  specifically 
excluded  from  the  Domestic  Industry 
were  reconstitutors.  One  member  of  the 
Commission  defined  the  Domestic 
Industry  as  growers  and  processors, 
including  reconstituting  operations  of 
integrated  producers.  One  other 
domestic  industry  definition  was  also 
used. 

(5)  The  Order  Dates  are  the  dates  that 
the  countervailing  duty  investigation 
was  suspended  and  the  antidumping 
duty  order  imder  review  became 
effective.  In  these  reviews,  the  Order 
Date  for  the  suspended  countervailing 
duty  investigation  is  March  2.  1983,  and 
the  Order  Date  for  the  antidumping  duty 
investigation  is  May  5,  1987. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and.  if  the, 
merchandise  is  sold  at  the  retail  level. 


representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  appUcants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9).  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
silbmitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
parsuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 


66574 


Federal  Register/ Vol.  63.  No.  231 /Wednesday,  December  2,  1998 /Notices 


deadline  for  filing  such  comments  is 
February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in  Resonse 
to  This  Notice  of  Institution 

Please  provide  the  requested 
information  for  each  of  the  products 
defined  by  Commerce  as  Subject 
Merchandise,  and  provide  separate 
information  for  each  of  the  two  specific 
definitions  of  like  product,  as  defined 
by  the  Commission  in  its  original 
determinations:  (1)  Frozen  concentrated 
orange  juice  for  manufacturing  and  (2) 
frozen  concentrated  orange  juice. 
Information  should  also  be  provided 
separately  for  the  two  domestic 
industries  corresponding  to  each  of  the 
like  product  definitions.  As  used  below, 
the  term  "firm"  includes  any  related 
firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 


(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  termination  of  the  suspended 
countervailing  duty  investigation  and 
revocation  of  the  antidumping  duty 
order  on  the  Domestic  Jndustry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 

§  1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1982. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  gallons  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 


(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  gallons  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  knowm,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
gallons  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
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production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
E)omestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
deHnitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.61  of  the  Commission's 
rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  98-32085  Filed  12-1-98;  8:45  am] 

SCUNG  CODE  7020-02-P 


KTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  731-TA-776  (Final)] 

Certain  Preserved  Mushrooms  from 
Chile 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Chile  of 
certain  preserved  mushrooms,  provided 
for  in  subheadings  0711.90.40  and 
2003.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  January  6, 1998, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 


Commerce  by  the  Coalition  for  Fair 
Preserved  Mushroom  Trade  and  its 
members:  L.K.  BovvTnan,  Inc., 
Nottingham,  PA;  Modem  Mushroom 
Farms,  Inc.,  Toughkenamon,  PA; 
Monterey  Mushrooms,  Inc., 
Watsonville,  CA;  Mount  Laurel  Canning 
Corp.,  Temple,  PA;  Mushroom  Canning 
Co.,  Kennett  Square,  PA;  Sunny  Dell 
Foods,  Inc.,  Oxford,  PA;  and  United 
Canning  Corp.,  North  Lima,  OH.^  The 
final  phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
preserved  mushrooms  from  Chile  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewrith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  19,  1998  (63  FR 
44470).  The  hearing  was  held  in 
Washington,  DC,  on  October  15, 1998, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  25,  1998.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3144  (November  1998), 
entitled  Certain  Preserved  Mushrooms 
from  Chile:  Investigation  No.  731-TA- 
776  (Final). 

Issued:  November  27,  1998. 

By  order  of  the  Conmiission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32092  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-196  (Review)] 

Red  Raspberries  From  Canada 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  red  raspberries  from  Canada. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 


^On  March  9, 1998.  the  Commission  received 
notice  that  Southwood  Farms,  Hockessin,  OE,  had 
joined  the  petitioning  coalition. 


Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  d^etermine  whether  revocation  of  the 
antidumping  duty  order  on  red 
raspberries  from  Canada  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;  the  deadhne 
for  responses  is  January  20,  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
February  12,  1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
dovtmloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
wrww.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  December  2.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFOmMATION: 

Background 

On  June  24,  1985,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  red  raspberries  from 
Canada  (50  FR  26019).  The  Commission 
is  conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
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scope  of  the  five-year  review,  as  defined 
by  the  Department  of.Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Canada. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  red 
raspberries  packed  in  bulk  containers, 
excluding  all  other  types  of  berries, 
fresh-market  red  raspberries,  and  retail/ 
institutional  packed  berries. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  growers  and  packers  of  red 
raspberries  packed  in  bulk.  One 
Commissioner  defined  the  Domestic 
Industry  differently. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  June  24,  1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 


notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified,  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 


Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  In 
Response  To  This  Notice  o  f  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 


(6)  A  list  o 
operating  U.: 
Merchandise 
Subject  Merc 
Country  that 
exported  Sul 
United  State 
1984. 

(7)  If  you  a 
Domestic  Lil 
following  inl 
operations  oi 
calendar  yea 
in  thousands 
in  thousands 
plant).  If  you 
or  trade/busi 
the  informat; 
for  the  firms 
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association. 

(a)  Produc 
known,  an  e; 
total  U.S.  pr( 
Like  Product 
firm's(s')  pre 

(b)  the  qua 
commercial : 
Like  Product 
plant(s). 

(8)  If  you  a 
trade/busine 
importers  of 
from  the  Sub 
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the  firms  wh 


Federal  Register / Vol.  63.  No.  231 /Wednesday,  December  2,  1998 /Notices 


66577 


(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
foUouring  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  infomiation,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
asJsociation. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
finn's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S.  . 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U^S.xlollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
your  finn's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port;  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 


If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s")  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32087  Filed  12-1-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-781-786 
(Final)] 

Stainless  Steel  Round  Wire  From 
Canada,  India,  Japan,  the  Republic  of 
Korea,  Spain,  and  Taiwan 

AGENCY:  International  Trade 

Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-781-786  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry'  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Canada,  India,  Japan,  the  Republic 
of  Korea  (Korea),  Spain,  and  Taiwan  of 
stainless  steel  round  wire.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  16,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


'  For  purposes  of  these  investigations,  Commerce 
has  defined  the  subject  stainless  steel  round  wire 
(SSRW)  as  "any  cold-formed  [i.e..  cold-drawn,  cold- 
rolled)  stainless  steel  product  of  a  cylindrical 
contour,  sold  in  coils  or  spools,  and  not  over  0.703 
inch  (18  mm)  in  maximum  solid  cross-sectional 
dimension.  SSRW  is  made  of  iron-based  alloys 
containing,  by  vveighl.  1.2  percent  or  less  of  carbon 
and  10.5  percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic  coatings,  such  as 
nickel  and  copper  coatings,  may  be  applied."  (See 
Preliminary  IJeterminations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round  Wire  from 
Canada.  India.  Japan,  Spain,  and  Taiwan: 
Preliminary  Determination  of  Sales  at  Not  Less 
Than  Fair  Value  and  Postponement  of  Final 
Determination — Stainless  Steel  Round  Wire  from 
Korea;  63  FR  64043.  Nov.  18.  1998.) 

These  products,  if  imported  are  currently  covered 
by  statistical  reporting  numbers  7223.00.1015, 
7223.00.1030,  7223.00.1045.  7223.00.1060,  and 
7223.00.1075  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).  Although  the  HTS 
statistical  reporting  numbers  are  provided  for 
convenience  and  customs  purposes,  the  viritten 
description  of  the  merchandise  under  investigation 
is  dispositive. 
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the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  stainless  steel  round  wire 
from  Canada,  India,  Japan,  Spain,  and 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  (LTFV)  ^ 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  March  27,  1998,  by 
ACS  Industries,  Inc.,  Woonsocket,  RI;  Al 
Tech  Specialty  Steel  Corp.,  Dunkirk, 
NY;  Branford  Wire  &  Manufacturing  Co., 
Mountain  Home,  NC;  Carpenter 
Technology  Corp.,  Reading,  PA;  Handy 
&  Harman  Specialty  Wire  Group, 
Cockeysville,  MD;  Industrial  Alloys, 
Inc.,  Pomona,  CA;  Loos  &  Co.,  Inc., 
Pomfret,  CT;  Sandvik  Steel  Co.,  Clarks 
Summit,  PA;  Sumiden  Wire  Products 
Corp.,  Dickson,  TN;  and  Techalloy  Co., 
Inc.,  Mahwah,  NJ 

Participation  in  the  Investigations  and 
Public  Service  List. 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  §  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretar>' 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 


^Commerce  has  made  a  preliminary 
determination  of  sales  at  not  LTFV  with  respect  to 
the  subject  imports  from  Korea.  Pending 
Commerce's  final  determination  of  sales  at  LTFV. 
the  final  phase  of  the  Commission's  antidumping 
investigation  with  respect  to  Korea  is  also  being 
scheduled,  for  purposes  of  efficiency. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List. 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  report. 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
March  25,  1999,  and  a  pubUc  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing. 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  April  6,  1999.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  vnth 
the  Secretary  to  the  Commission  on  or 
before  March  31,  1999.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  2,  1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f).  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  is  April  1,  1999.  Parties  may 


also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  13, 
1999;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  13, 
1999.  On  May  3,  1999,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  May  5,  1999, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3.  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
nales. 

Issued:  November  24, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  98-32094  Filed  12-1-98;  8:45  am) 
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n  connection 
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ACTION:  Institution  of  five-year  reviews 
concerning  the  suspended 
countervailing  duty  investigations  on 
textiles  and  textile  products  from 
Colombia  and  certain  textile  mill 
products  from  Thailand. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  termination 
of  the  suspended  investigations  on 
textiles  and  textile  products  from 
Colombia  and  certain  textile  mill 
products  from  Thailand  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;  the  deadline 
for  responses  is  January  20,  1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
February  12,  1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
dovraloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  2,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wrww.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  12,  1985,  the  Department  of 
Commerce  suspended  countervailing 
duty  investigations  on  imports  of 
textiles  and  textile  products  from 
Colombia  and  certain  textile  mill 


products  from  Thailand  (50  FR  9832 
and  9863).  The  Commission  is 
conducting  reviews  to  determine 
whether  termination  of  the  suspended 
investigations  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Colombia  and  Thailand. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  There  were  no 
Commission  determinations  concerning 
textiles  and  textile  products  from 
Colombia  and  certain  textile  mill 
products  from  Thailand.  Therefore,  for 
purposes  of  this  notice,  you  should 
consider  the  Domestic  Like  Product  to 
be  co-extensive  with  the  Subject 
Merchandise  described  in  Commerce's 
scope  of  the  five-year  reviews. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  For  purposes  of  this  notice, 
you  should  consider  the  Domestic 
Industry  to  be  producers  of  the 
Domestic  Like  Product. 

(5)  The  Order  Date  is  the  date  that  the 
investigations  were  suspended.  In  these 
reviews,  the  Order  Date  is  March  12, 
1985. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.1lCb){4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 


maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the*reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  appUcants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  January  20,  1999.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
February  12,  1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
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Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  To  This  Notice  of  Institution 

Please  provide  the  requested 
information  separately  for  each  of  the 
products  identified  by  Commerce  as 
Subject  Merchandise.  If  you  are  a 
domestic  producer,  union/worker 
group,  or  trade/business  association; 
import/export  Subject  Merchandise 
from  more  than  one  Subject  Country;  or 
produce  Subject  Merchandise  in  more 
than  one  Subject  Country,  you  may  file 
a  single  response.  If  you  do  so,  please 
ensure  that  your  response  to  each 
question  includes  the  information 
requested  for  each  pertinent  Subject 
Country.  As  used  below,  the  term 
"firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 


(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  termination  of  the  suspended 
investigations  on  the  Domestic  Industry 
in  general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countries  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1984. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s")  production;  and  (b)  the  value 
of  U.S.  commercial  shipments  of  the 
Domestic  Like  Product  produced  in 
your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s") 
operations  on  that  product  during 
calendar  year  1997  (report  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  £ire  members  of  your 
association. 


(a)  The  value  (landed,  duty-paid  but 
not  including  antidumping  or 
countervailing  duties)  of  U.S.  imports 
and,  if  known,  an  estimate  of  the 
percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  the  Subject 
Countries  accounted  for  by  your 
firm's(s')  imports;  and 

(b)  the  value  (f.o.b.  U.S.  port, 
including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Countries. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  value  data  in  thousands  of  U.S. 
dollars,  landed  and  duty-paid  at  the 
U.S.  port  but  not  including  antidumping 
or  countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Countries  accounted  for 
by  your  firm's(s')  production;  and 

(b)  the  value  of  your  firm's(s')  exports 
to  the  United  States  of  Subject 
Merchandise  and,  if  known,  an  estimate 
of  the  percentage  of  total  exports  to  the 
United  States  of  Subject  Merchandise 
from  the  Subject  Countries  accounted 
for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
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produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 
:    (11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

AUTHORITY:  These  reviews  are 
being  conducted  under  authority  of  title 
VII  of  the  Tariff  Act  of  1930;  this  notice 
is  published  pursuant  to  section  207.61 
of  the  Commission's  rules. 

Issued:  November  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32083  Filed  12-1-98;  8:45  am] 

BILUNQ  CODE  7020-02-P 


miERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-412] 

Certain  Video  Graphics  Display 
Controllers  and  Products  Containing 
Same;  Notice  of  Commission 
Determination  Not  To  Review  Initial 
Determination  Granting  Motion  To 
Amend  Complaint  and  Notice  of 
Investigation 

'AGENCY:  U.S.  International  Trade 

■Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  granting 
the  complainant's  motion  to  amend  the 
complaint  and  notice  of  investigation  by 
adding  allegations  of  infringement  of 
additional  patent  claims. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
P.  Bretscher,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
^Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3107. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.42  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  210.42). 
The  Commission  instituted  the  above- 
captioned  investigation  on  July  27, 
1998,  based  on  a  complaint  by  Cirrus 
Logic,  Inc.  ("Cirrus")  alleging  that  ATI 
Technologies  Inc.  ("ATI")  violated 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.1337,  by  importing, 
selling  for  importation,  or  selling  in  the 


United  States  after  importation  certain 
video  graphics  display  controllers  that 
infringe  claims  37  and  43  of  Cirrus'  U.S. 
Letters  Patent  5,598,525  ("the  525 
patent").  On  October  14,  1998,  Cirrus 
filed  a  motion  pursuant  to  Commission 
rule  210.14(b),  19  CFR  210.14(b),  to 
amend  the  complaint  and  notice  of 
investigation  to  add  allegations  of 
infringement  of  claims  1-10,  12-21,  and 
23-24  of  its  "525  patent. 

On  October  29,  1998,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
an  initial  determination  ("ID")  (Order 
No.  14)  granting  Cirrus"  motion  to 
amend  the  complaint  and  notice  of 
investigation.  The  ALJ  found  that  good 
cause  existed  for  the  amendment,  and 
that  such  amendment  would  not 
prejudice  the  public  interest  or  the 
rights  of  the  parties.  None  of  the  parties 
petitioned  to  review  the  ALJ's  ID. 

The  Commission  determined  not  to 
review,  and  thereby  to  adopt,  the  ALJ's 
initial  determination.  Copies  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 

Issued:  November  25,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32095  Filed  12-1-98;  8:45  am] 

BILUNG  CODE  702(M>2-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Amendment  Pursuant  to  CERCLA 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  5,  1998,  a 
proposed  First  Amendment  to  Consent 
Decree  in  United  States  v.  Beazer  East, 
Inc..  (S.D.  TX.)  (Civil  No.  H-90-2406), 
was  lodged  with  the  U.S.  District  Court 
for  the  Southern  District  of  Texas, 
pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §§  9606  and 
9607.  The  proposed  First  Amendment  to 


Consent  Decree  provides  for  a  change  in 
the  remedy  selected  by  the  U.S. 
Environmental  Protection  Agency, 
("EPA")  for  the  South  Calvacade  Site 
(the  "Site").  On  March  14,  1991,  the 
Court  entered  the  original  Consent 
Decree  in  this  case  under  which  Beazer 
East,  Inc.  ("Beazer")  agreed  to  reimburse 
response  costs  incurred  by  EPA  in 
connection  with  the  Site,  located  in 
northeast  Houston,  Texas,  and  to 
implement  the  final  plan  for  remedial 
action  selected  by  EPA,  embodied  in  the 
Record  of  Decision  ("ROD").  The 
original  ROD  called  for  excavation  and 
"washing"  of  contaminated  soils.  In 
June  1997.  EPA  amended  the  ROD  as  it 
pertains  to  the  soil  portion  of  the 
remedy,  and  selected  instead  a 
reinforced  concrete  cap  to  be 
constructed  over  contaminated  soils  at 
the  Site.  The  groundwater  portion  of  the 
remedy,  which  calls  for  activated  carbon 
adsorption,  remains  unchanged.  The 
proposed  First  Amendment  to  Consent 
Decree  incorporates  by  reference  EPA's 
Amended  ROD. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  First 
Amendment  to  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Beazer  East, 
In(..  D.J.  ref.  90-11-2-535. 

The  proposed  First  Amendment  to 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Southern  District  of  Texas,  515  Rusk 
Street,  5th  Floor,  Houston,  Texas  77002 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005.  A  copy  of  the  proposed  First 
Amendment  to  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $20.75  ($0.25 
per  page  for  reproduction  costs)  payable 
to:  Consent  Decree  Library'. 
Joel  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  (r  Natural  Resources  Division. 
|FR  Doc.  98-32031  Filed  12-1-98;  8:45  am) 

BILUNQ  CODE  4410-15-M 


66582 


Federal  Register / Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Notices 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA)  as  Amended,  42 
U.S.C.  §  6928 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  notice  and  comment  period 
for  the  proposed  Consent  Decree  lodged 
on  October  16,  1998  with  the  United 
States  District  Court  for  the  District  of 
Idaho  in  United  States  v.  FMC 
Corporation,  Inc.,  Civil  Action  No.  98- 
0406-I-BLW,  is  being  extended  through 
December  18, 1998.  The  original  notice 
of  this  proposed  settlement  was 
published  in  the  Federal  Register  on 
November  2, 1998,  Vol.  63,  No.  211,  Pg. 
58769.  Informational  meetings  about  the 
settlement  and  the  Consent  Decree  will 
be  conducted  by  the  Department  of 
Justice  and  the  Environmental 
Protection  Agency  in  Pocatello  at 
Cavanaugh's  Quality  Inn,  1555  Pocatello 
Creek  Rd.,  from  4:00  to  8:00  p.m.,  on 
November  30.  1998.  and  on  the 
Shoshone-Bannock  Fort  Hall 
Reservation.  Housing  Authority 
Conference  Room,  161  Wardance  Circle, 
from  4:00  to  8:00  p.m.  on  December  1, 
1998. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States,  v.  FMC 
Corporation,  D.J.  Ref.  90-7-1-889. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  877  W.  Main  Street.  Suite  201, 
Boise,  Idaho  83702,  at  U.S.  EPA  Region 
10.  1200  Sixth  Avenue,  ORC-158. 
Seattle.  Washington  98101.  the  Idaho 
State  University  Library.  Government 
Documents  Department,  850  South  9th 
Avenue,  Pocatello,  Idaho  83209.  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor.  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  3rd 
Floor.  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $12.50  (25  cents 
per  page  reproduction  cost),  with 
attachments  a  check  in  the  amount  of 
$20.75.  payable  to  the  Consent  Decree 
Library. 
Bruce  Gelber, 

Deputy  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  98-32033  Filed  12-1-98;  8:45  am) 

BILUNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Two  Consent 
Decrees  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  two 
proposed  consent  decrees  in  United 
States,  et  al.  v.  Montrose  Chemical 
Corporation  of  California,  et  al..  No.  CV 
90-3122-AAH  (CD.  Cal),  were  lodged 
on  November  16.  1998  with  the  United 
States  District  Court  for  the  Central 
District  of  California.  The  consent 
decrees  resolve  claims  under  Section 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  42  U.S.C.  9607.  as  amended, 
brought  against  defendant  CBS 
Corporation  (formerly  Westinghouse 
Electric  Corporation)  and  against 
Potlatch  Corporation  and  Simpson 
Paper  Company,  for  natural  resource 
damages  associated  with  contamination 
of  sediments  on  the  Palos  Verdes  shelf 
in  the  vicinity  of  Los  Angeles. 
California,  and  for  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  Environmental  Protection 
Agency  in  connection  with  responding 
to  the  release  and  threatened  release  of 
hazardous  substances  at  the  Montrose 
Chemical  National  Priorities  List  Site  in 
Torrance.  CA,  and  at  the 
aforementioned  Palos  Verdes  shelf. 

One  proposed  consent  decree 
provides  that  CBS  will  pay  $9.5  million 
to  resolve  its  liability  to  the  United 
States  and  State  of  California  for  natural 
resource  damages  and  response  costs  as 
described  above.  The  second  proposed 
consent  decree  provides  that  Potlatch 
and  Simpson  will  pay  $12  million  to 
resolve  their  liability  to  the  United 
States  and  State  of  California  for  natural 
resource  damages  and  response  costs  as 
described  above.  Both  proposed  consent 
decrees  include  a  covenant  not  to  sue  by 
the  United  States  under  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  42  U.S.C.  9606  and  9607.  and 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA").  42  U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 


Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States,  et  al.  v.  Montrose 
Chemical  Corporation  of  California,  et 
al..  No.  CV  90-3122-AAH  (CD.  Cal). 
DOJ  Ref.  #90-11-3-159  and  DOJ  Ref. 
#90-11-3-511. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
Cahfomia.  Federal  Building.  300  North 
Los  Angeles  Street.  Los  Angeles.  CA 
90012;  the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW.  3rd  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  either  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Cpnsent  Decree  Library. 
1120  G  Street.  NW.  3rd  Floor, 
Washington,  DC  20005.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $67.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-32030  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Judgment  Pursuant  to  the 
Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Judgment  in  Reichelt  v.  United 
States  Army  Corps  of  Engineers,  No. 
2:93  CV  332  AR  (N.D.  Ind.).  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana. 
Hammond  Division,  on  October  30. 
1998.  The  proposed  Consent  Judgment 
concerns  alleged  violations  of  sections 
301(a)  and  404  of  the  Clean  Water  Act. 
33  U.S.C.  1311(a)  &  1344.  resulting  from 
the  unauthorized  filling  and  ditching  of 
approximately  7  acres  of  wetlands,  with 
impacts  to  all  wetlands  on  the  entire  18- 
acre  tract,  in  the  Towm  of  Schererville. 
Lake  County.  Indiana. 

The  proposed  Consent  Judgment 
would  provide  for  the  payment  of  a 
$61,360.00  civil  penalty  within  thirty 
(30)  days  of  entry  of  judgment;  full 
restoration  of  the  site;  and  forfeiture  of 
the  entire  18-acre  tract  to  the  State  of 
Indiana.  Department  of  Natural 
Resources,  within  thirty  (30)  days  of 
completion  of  the  restoration.  The 
required  restoration  is  to  consist  of. 
among  other  things,  removal,  transport. 
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and  disposal  of  the  All  known  as  "black 
beauty"  in  accordance  with  all 
applicable  federal,  state,  and  local 
requirements,  and  regrading,  replanting, 
monitoring,  and  maintenance  of  the 
restored  wetlands. 

The  United  States  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  Consent 
Judgment  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  David  A.  Carson,  Environment  & 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Suite  945 — North 
Tower,  999  18th  Street,  Denver, 
Colorado  80202,  and  should  refer  to 
Reichelt  v.  United  States  Army  Corps  of 
Engineers,  No.  2:93  CV  332  AR  (N.D. 
Ifld.),  DJ  #90-5-1-6-560. 
I  The  proposed  Consent  Judgment  may 
be  examined  at  the  Clerk's  Office, 
United  States  District  Court  for  the 
Northern  District  of  Indiana,  Hammond 
Division,  507  State  Street,  Hammond, 
Indiana  46320. 
Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
(FR  Doc.  98-32029  Filed  12-1-98;  8:45  am] 

BILUNO  CODE  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
Resource  Conservation  and  Recovery 
Act 

Notice  is  hereby  given  that  on 
November  17,  1998,  a  proposed  Material 
Modification  of  Consent  IDecree  and 
Final  Order  Between  United  States  of 
America;  State  of  Missouri;  Syntex 
Corporation;  Syntex  (U.S.A.)  Inc.; 
Syntex  Laboratories,  Inc.;  and  Syntex 
Agribusiness,  Inc.  To  Address  LeMar 
Drive  and  McDonnell  Park  Sites  (the 
Material  Modification)  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Missouri  in  United 
States  V.  Russell  Martin  Bliss,  et  al.  (the 
Missouri  Dioxin  Litigation],  Civil  Action 
No.  84-200C-1  (Consolidated). 
i  The  Material  Modification  amends  the 
Ck)nsent  Decree,  entered  by  the  Court  on 
December  31, 1990,  between  the  United 
States,  the  State  of  Missouri  and  the 
Syntex  defendants  under,  inter  alia. 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9606  and  9607,  and 
Section  7003  of  the  Resource, 
Conservation  and  Recovery  Act  (RCRA), 


42  U.S.C.  6973,  pursuant  to  which  28 
eastern  Missouri  dioxin-contaminated 
sites  were  remediated  and  the  wastes 
incinerated  at  the  twenty-eighth  site, 
Times  Beach,  Missouri.  After  the 
satisfactory  completion  of  the  work 
pursuant  to  that  settlement,  the 
incinerator  was  removed  and  Times 
Beach  was  rededicated  as  Route  66  State 
Park.  The  Material  Modification 
resolves  similar  potential  claims  in 
connection  with  two  subsequently- 
discovered  dioxin  sites  in  St.  Louis 
County,  Missoim,  the  LeMar  Drive  Site 
in  EUisville,  Missouri  and  the 
McDonnell  Park  Site  near  St.  Ann, 
Missouri.  Pursuant  to  the  proposed 
settlement,  EPA  will  excavate  dioxin- 
contaminated  materials  and  restore  the 
Sites  and  the  Syntex  defendants  will 
contract  to  incinerate  the  dioxin- 
contaminated  materials  at  a  commercial 
facility  operated  by  Safety-Kleen 
Services,  Inc.  in  Coffeyville,  Kansas, 
which  is  permitted  to  incinerate  dioxin, 
and  properly  dispose  of  the  ash. 

For  thirty  (30)  days  following  this 
publication,  the  Department  ot  Justice 
will  receive  comments  relating  to  the 
proposed  Material  Modification. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Russell  Martin  Bliss, 
et  al.  (the  Missouri  Dioxin  Litigation), 
Civil  Action  No.  84-200C-1 
(Consolidated),  DOJ  No.  90-11-2-41H. 
Also,  pursuant  to  Section  7003(d)  of 
RCRA,  42  U.S.C.  6973(d),  opportunity 
for  a  public  meeting  on  the  proposed 
settlement  in  the  affected  area  shall  be 
afforded  if  requested. 

The  proposed  Material  Modification 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Eastern  District 
of  Missouri,  United  States  Court  and 
Custom  House,  1114  Market  Street — 
Room  401,  St.  Louis,  Missouri  63101. 
The  Material  Modification  may  also  be 
examined  at,  or  a  copy  obtained  in 
person  or  by  mail  from,  the  United 
States  Department  of  Justice  Consent 
Decree  Library,  1120  G  Street.  NW— 3d 
Floor,  Washington,  DC  20005. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $31.00  (25  cents 
per  page  reproduction  cost). 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-32032  Filed  12-1-98;  8:45  am] 

BtUJNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Administration  and  Management 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Applicant 
Background  Questionnaire 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (OASAM),  Department  of 
Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Department  of  Labor  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "Applicant  Background 
Questionnaire". 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
February  1,  1999. 

The  Etepartment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
wh.ether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


66584 


Federal  Register / Vol.  63.  No.  231 /Wednesday,  December  2.  1998 / Notices 


technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Anderson  Glasgow,  U.S. 
Department  of  Labor,  Himian  Resource 
Services  Center,  200  Constitution  Ave. 
N.W.  Room  C-5516,  Washington,  D.C. 
20210;  Phone:  (202)  219-6555  ext.  115; 
Written  conmients  limited  to  10  pages 
or  fewer  may  also  be  transmitted  by 
facsimile  to:  (202)  219-5820;  totemet: 
glasgow-william@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgn>und 

The  Department  of  Labor,  as  part  of  its 
obligation  to  provide  equal  employment 
opportunities,  is  charged  with  ensuring 
that  qualified  individuals  in  groups  that 
are  xmderrepresented  in  various 
occupations,  are  included  in  applicant 
pools  for  the  Department's  positions. 
See  5  U.S.C.  7201(c);  29  U.S.c.  791;  29 
U.S.C.  2000e-16;  5  C.F.R.  720.204;  29 
C.F.R.  1614.101(a).  to  achieve  this  goal, 
EXDL  employment  offices  have 
conducted  targeted  outreach  to  a  variety 
of  sources,  including  educational 
institutions,  professional  organizations, 
newspapers  and  magazines.  DOL  has 
also  participated  in  career  fairs  and 
conferences  that  reach  high 
concentrations  of  Hispanics,  African 
Americans,  Native  Americans,  Asians, 
and  persons  with  disabiUties. 

Without  the  data  provided  by  this 
collection,  DOL  does  not  have  the 
ability  to  evaluate  the  effectiveness  of 
any  of  these  targeted  recruiting 
strategies  because  collection  of  racial 
and  national  origin  information  only 
occurs  at  the  point  of  hiring.  DOL  needs 
to  collect  data  on  the  pools  of  applicants 
which  result  from  the  various  targeted 
recruitment  strategies  listed  above.  After 
the  certification  and  selection  process 
has  been  completed,  it  is  necessary  to 
cross-reference  the  data  collected  with 
the  outcome  of  the  quahfications  review 
in  order  to  evaluate  the  quality  of 
applicants  firom  various  recruitment 
sources.  With  the  information  from  this 
collection,  DOL  can  adjust  and  redirect 
its  targeted  recruitment  to  achieve  the 
best  result.  DOL  will  also  be  able  to 
respond  to  requests  for  infonnation 
received  from  the  Office  of  Personnel 
management  (OPM)  in  the  course  of 
OPM's  evaluation  and  oversight 
activities. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  Applicant 
Background  Questionnaire  and  revision 
of  the  Questionnaire  form.  Extension  is 


necessary  to  coninue  to  evaluate  the 
effectiveness  of  agency  recruitment 
programs  in  attracting  applicants  from 
underrepresented  sectors  of  the 
population.  The  revision  consists  of 
adding  a  question  concerning  whether 
the  respondent  has  a  targeted 
disabilities,  and  deleting  the  request  for 
the  respondent  to  provide  his  or  her 
Social  Security  Number. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  U.S.  Department  of  Labor. 

Title:  Applicant  Background 
Questionnaire. 

OMB  Number:  1225-0072. 

Affected  Public:  Applicants  for 
positions  recruited  in  the  Department  of 
Labor. 

Total  Respondents:  3000  per  year 
(estimate). 

Frequency:  one  time  per  respondent. 

Total  Responses:  3000  per  year 
(estimate). 

Average  Time  per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  250 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Date:  November  25, 1998. 
Tali  R.  Stepp, 

Director  of  Human  Resources. 
(FR  Doc.  98-32075  Filed  12-1-98;  8:45  am] 
BILUNQ  COOE  6ei»-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Delegation  of  Secretary  of  labor's 
Authority  and  Assignment  of 
Responsibiiles  Under  Certain  Sections 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Years  1993  and  1998  to 
the  Assistance  Secretary  for 
Employment  and  Training 

On  November  12th,  1998,  the 
Secretary  of  Labor  issued  a 
memorandum  to  the  Assistant  Secretary 
for  Employment  and  Training  delegating 
all  authority  and  assigning  all 
responsibilities  of  the  Secretary  of  Labor 
imder  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Pub.  L.  102-484,  §3161,  42  U.S.C. 
7274h,  and  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998, 
Pub.  L.  105-85.  §  3153(e),  111  Stat.  1629, 


2043  (1997)  to  the  Assistant  Secretary 
for  Employment  and  Training.  A  copy  of 
that  memorandimi  is  annexed  hereto  as 
and  Appendix. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Holl,  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  at  (202)  219-5577,  ext. 
115. 

Signed  in  Washington,  IX:  this  12th  day  of 
November,  1998. 
Alexis  M.  Hennan. 

Secretary  of  Labor. 

U.S.  Department  of  Labor 

Secretary  of  Labor,  Washington,  D.C. 
November  12, 1998. 

Memorandum  for:  Raymond  Bramucci, 

Assistant  Secretary  for  Employment  and 

Training 
From:  Alexis  M.  Herman 
Subject:  Specific  Delegation  of  Authority  to 

the  Assistant  Secretary  for  Employment 

and  Training 
Effective  immediately,  the  Assistant 
Secretary  for  Employment  and  Training  is 
hereby  delegated  all  authority  and  assigned 
all  responsibilities  of  the  Secretary  of  L.abor 
under  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  Pub.  L.  102-484, 
§  3161.  42  U.S.C.  7274h.  and  the  National 
Defense  Authorization  Act  for  Fiscal  Year 
1998,  Pub  L  105-85,  §3153  (e),  111  Stat. 
1629,  2043  (1997).  This  authority  and 
responsibility  may  be  redelegated. 

|FR  Doc.  98-32074  Filed  12-1-98;  8:45  am] 
BILLMQ  COOE  4610-23-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 

Administration 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  annoimces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 
DATES:  December  17,  1998,  from  10:00 
a.m.  to  11:30  a.m. 
ADDRESSES:  United  States  Capitol 
Building,  Room  H-130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

Archives  I  Renovation 


Dated:  Novel 
Jehn  W.  Carliu 
Archivist  of  the 
[FR  Doc.  98-32 
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CONTACT: 
int  of  Labor, 


RECORDS 
Records  of 
id  Records 


Update — Legislative  Information 

Systems 
Electronic  Access — House  Journals, 

Biographical  Directory  of  Congress 
Update—Center  for  Legislative  Archives 
Other  current  issues  and  new  business 

The  meeting  is  open  to  the  public. 
'  Dated:  November  25, 1998. 
Jolu  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  98-32068  Filed  12-1-98;  8:45  ami 
aiLLMO  CODE  7S1S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Reports  Clearance  Officer 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  An  emergency  review  has  been 
requested  in  accordaince  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
barm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  December  30,  1998.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
January  30, 1999. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regidatory  Affairs, 
Attention:  Daimy  Werfel,  Desk  Officer: 
National  Science  Foundation,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Suzanne 
Plimpton,  Reports  Clearance  Officer, 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Rm.  295,  Arlington,  VA 
22230,  or  should  be  electronically 
mailed  to  the  Internet  address 
splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton,  703-306-1125,  x 
2017.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
pubUc  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Reports  Clearance 
Officer  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Foundation's  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Simmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  NSF  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Suzanne  Plimpton  at  the 
address  specified  above. 

Type  of  Review:  New. 

Title:  Survey  of  1996  and  1997 
Research  and  Development  Funding  and 
Performance  by  Nonprofit 
Organizations;  OMB  Control  Number 
3145-0170. 

Abstract:  OMB  clearance  for  the  NSF 
Survey  of  Research  and  Development 
Fxmding  and  Performance  by  Nonprofit 
Organizations  (NPOs)  expired  June  30, 
1998.  The  proposed  information 
clearance  request  is  for  an  extension  of 
the  time  period  for  the  survey  that  is 
now  in  the  field.  The  survey  collects 
information  on  the  science  and 
engineering  (S&E)  research  and 
development  (R&D)  activities  of 
nonprofit  organizations  in  1996  and 
1997.  A  prior  study  with  similar 
objectives  was  conducted  in  1973.  The 
purposes  of  the  study  are  to:  (1)  develop 
estimates  of  the  amounts  of  R&D 
funding  provided  by  NPOs  and  the 
types  of  organizations  supported;  (2) 
develop  estimates  of  the  amoimt  of  R&D 
performed  by  NPOs;  and  (3)  develop 
estimates  of  R&D  researchers' 
employment  in  NPOs. 

Expected  Respondents:  Respondents 
are  nonprofit  organizations  (NPOs)  that 
funded  and/or  performed  science  and 
engineering  research  and  development 
in  1996.  It  will  be  a  mail  survey  with 
telephone  follow-up  as  necessary. 


NSF  is  proposing  the  time  extension 
of  one  form  (Form  1400,  the  screening 
survey);  the  change  in  format  of  one 
form  (Form  1402,  the  Funders  survey 
form);  and  the  reduction  in  the  number 
of  questions  in  one  form  (Form  1401, 
the  Performers  survey  form). 

As  the  table  below  shows,  2,432 
respondents  will  be  asked  to  complete 
the  qualifying  screening  survey  Form 
1400.  If  they  are  eligible  to  participate 
in  the  survey,  they  will  also  receive 
either  a  Form  1401  Performer  survey  or 
a  Form  1402  Funder  survey.  Some  NPOs 
have  already  responded  to  the  Form 
1401b  (screener)  and  the  705  eligible 
organizations  will  be  sent  either  a  Form 
1401  or  1402. 

Since  the  answers  on  the  Form  1400 
(screener)  will  determine  whether 
newly  contacted  organizations  will 
receive  the  Performer  or  Funder  survey 
form,  we  are  estimating  the  number  that 
will  be  eligible  based  on  the  percentage 
of  NPOs  that  reported  themselves 
eligible  in  the  March  31, 1998  screener 
mailing.  The  estimate  for  the  Fimders 
Form  1402  is  245  organizations;  the 
estimate  for  the  Performers  Form  1401 
is  815  organizations.  These  figures 
include  both  the  NPOs  that  we  estimate 
will  be  eligible  in  the  next  screener 
mailing  and  the  NPOs  that  responded 
after  June  30,  1998  to  the  March  31,- 
1998  screener  (606  Performers  99 
Funders). 

Additional  Information:  NSF  is 
requesting  emergency  clearance  for  the 
Survey  of  Research  and  Development 
Funding  and  Performance  by  Nonprofit 
Organizations  due  to  imanticipated  poor 
response  to  the  mailings  in  March  1998 
and  June  1998.  The  universe  of  possible 
R&D  funders  and  performers  is  much 
larger  than  we  first  anticipated.  Our 
initial  screening  mail-out  went  to  8,771 
organizations;  316  additional  funders 
were  selected  in  the  sample  but 
accidentally  left  off  the  mailing  list. 
Many  of  the  5,548  NPOs  that  we  have 
successfully  contacted  have  either  not 
been  involved  in  R&D  or  have  not  met 
the  minimum  $250,000  requirement.  We 
used  more  time  than  expected  locating 
and  contacting  small  organizations, 
which  often  are  transient  or  short-lived. 
Our  plan  to  use  the  Employer 
Identification  Number  as  a  unique  key 
to  nonprofit  organizations  was  fiawed. 
Many  NPOs  had  more  than  one  EIN  and 
we  were  unable  to  determine  by  EIN 
codes  whether  research  institutes  were 
independent  and  in-scope,  or  part  of 
imiversities  and  out-of-scope.  We  also 
experienced  technical  problems. 
Performers  complained  about  the  length 
of  time  needed  to  complete  the  survey 
so  we  have  scaled  it  down  substantially. 
Slowness  of  the  Website  also 
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discouraged  some  would-be 
respondents. 

Need  for  data.  Failure  to  continue  and 
complete  this  survey  will  result  in  the 
U.S.  Government  continuing  to  use  1973 
data  in  estimating  the  nonprofit  sector's 
R&D  and  the  national  totals  of  R&D 
hinding  and  performance.  A  complete 
accurate  description  of  R&D  funding 
and  performance  is  necessary  for 
policymakers  for  planning,  reporting, 
and  tax  purposes.  Considerable  work  in 
drawing  the  sample  has  already  been 
completed  and  $546,000  has  been  spent. 
The  most  efficient  and  cost  effective 
way  for  the  U.S.  Government  to  obtain 
the  needed  data  is  to  complete  this 
survey.  Therefore,  we  are  asking  that 
emergency  clearance  be  granted  by 
December  30,  1998  so  that  we  can  mail 
out  the  survey  forms,  complete  the 
survey  and  publish  the  report  in  a 
timely  manner. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  total  annual  reporting 
and  recordkeeping  burden  of  3,441 
hours  will  result  from  the  collection  of 
information.  The  calculation  is: 
2,432  NPOs  (1,030  Funders+1,402 

Performers)xl  screening  survey 

Form  1400X  12.5  minutes=506 

hours 
815  Performersxl  revised  Form  1401x3 

hours=2,445  hours 
245  Fundersxl  reformatted  Form 

1402x2  hours=49U  hours 
Total=3,441  hours 

Frequency:  One-time  survey;  second 
form  only  to  eligible  Not-for-profit 
institutions. 

Affected  Public:  Not-for-profit 
institutions. 

Dated:  November  25.  1998. 
Suzanne  Plimpton, 

Reports  Clearance  Officer, 

National  Science  Foundation. 

[PR  Doc.  98-32028  Filed  12-1-98;  8:45  am) 
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Umetco  Minerals  Corp. 

AGENCY:  Nuclear  Regulatory 

Commission 

ACTION:  Notice  of  Receipt  of  License 

Amendment  Application;  Notice  of 

Opportunity  for  Hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  been  asked  to 
amend  NRC  Source  Material  License 
SUA-648  to  authorize  the  licensee, 
Umetco  Minerals  Corporation  (Umetco) 


to  reclaim  the  A-9  Repository,  located 
in  Natrona  County,  Wyoming,  according 
to  the  1987  Reclamation  Plan,  as 
amended  by  the  submittal  dated  October 
27,  1998.  This  license  currently 
authorizes  Umetco  to  receive,  acquire, 
possess,  and  transfer  uranium  at  the 
Umetco  East  Gas  Hills  site,  which  is 
located  approximately  50  miles  (80 
kilometers)  southeast  of  the  town  of 
Riverton,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Brummett,  Uranium  Recovery 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T7-J9, 
Washington,  DC  20555.  Telephone  (301) 
415-6606. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Umetco  Mineral  Corporation 
(Umetco)  site  is  licensed  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
under  Materials  License  SUA-648  to 
possess  byproduct  material  in  the  form 
of  uranium  waste  tailings,  as  well  as 
other  radioactive  wastes  generated  by 
past  milling  operations.  The  mill  has 
been  dismantled  and  the  A-9 
Repository  contains  uranium  mills 
tailings  and  mill  debris.  This  former 
mine  pit  currently  has  an  interim  soil 
cover.  The  previously  approved  1987 
reclamation  plan  for  the  A-9  Repository 
calls  for  the  final  cover  to  be  composited 
of  1  foot  of  clay,  1  foot  of  filter  material, 
and  7.5  feet  of  overburden  soil,  with  the 
top  of  the  cover  seeded.  Umetco 
submitted  a  design  enhancement  for  the 
A-9  Repository  by  letter  dated  October 
27,  1998.  The  changes  to  the  1987 
design  are:  (1)  Replace  the  vegetated 
cover  surface  with  rip  rap  to  improve 
the  erosion  protection  aspects  of  the 
cover;  (2)  reclamation  of  the  adjacent 
North  and  South  Evaporation  Ponds  by 
placing  their  clay  liners  into  the  A-9 
Repository;  and  (3)  reclamation  of  the 
C-18  Mine  Pit  with  backfill.  The  design 
also  includes  the  final  site  grading  plan. 

Notice  of  Opportunity  for  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  licensing  action  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders  in 
10  CFR  part  2  (54  FR  8269).  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(c),  a  request 


for  a  hearing  must  be  filed  within  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant,  Umetco  Mineral 
Corporation,  PO  1029,  Grand  Junction, 
CO  81502; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Fhnt  North,  11555  Rockville 
Pike.  Rockville,  MD  20852;  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  part  2,  subpart 

Lt. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission, 
Joseph  J.  Holonich, 

Chief  Uranium  Recovery  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  98-32111  Filed  12-1-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  March  21,  1996, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-37  for  the  Surry  Power 
Station,  Unit  Nos.  1  and  2.  located  in 
Surry  County,  Virginia. 

Tlie  proposed  changes  would  have 
clarified  the  requirements  for  testing 
charcoal  adsorbent  in  the  Auxiliary 
Ventilation  and  Control  Room  Air 
Filtration  Systems. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  10,  1996 
(61  FR  15999).  However,  by  letter  dated 
November  23,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  21, 1996,  and 
the  licensee's  letter  dated  November  23, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  The  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison, 

Senior  Project  Manager,  Project  Directorate 
11-2,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
(FRDoc.  98-32116  Filed  12-1-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Wisconsin  Public  Service  Co. 
(Kewaunee  Nuclear  Power  Plant); 
Exemption 

I   II 

The  Wisconsin  Public  Service 
Ccwnpany  (WPSC,  the  licensee)  is  the 
ho  der  of  Facility  Operating  License  No. 


DPR-43,  which  authorizes  operation  of 
the  Kewaunee  Nuclear  Power  Plant.  The 
operating  license  states,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 
The  Kewaunee  Nuclear  Power  Plant  is 
a  pressurized-water  reactor  facility 
located  at  the  licensee's  site  in 
Kewaunee  County,  Wisconsin. 

II 

By  letter  dated  August  6,  1998,  WPSC 
submitted  an  exemption  request  to 
certain  requirements  in  Title  10  of  the 
Code  of  Federal  Regulations,  Part  50, 
Appendix  G,  "Fracture  Toughness 
Requirements,"  which  invokes  ASME, 
Section  XI,  Appendix  G  pressure- 
temperature  limits  for  reactor  pressure 
vessels  (RPVs). 

Ill 

The  NRC  has  established 
requirements  in  10  CFR  part  50  to 
protect  the  integrity  of  the  reactor 
coolant  system  pressure  boundary.  10 
CFR  50.60(a)  and  10  CFR  part  50, 
appendix  G.IV.2.  require  (via  reference 
to  10  CFR  50.55a)  that  pressure- 
temperature  (P-T)  limits  be  established 
for  RPVs  during  normal  operation  and 
vessel  hydrostatic  testing  based  on  the 
methodology  provided  in  the  1989 
Edition  of  ASME  Section  XI,  Appendix 
G.  Pursuant  to  10  CFR  50.60(b), 
alternatives  to  the  requirements  of  10 
CFR  part  50,  appendix  G.IV.2  may  be 
used  when  an  exemption  is  granted  by 
the  Commission.  The  underlying 
purpose  of  10  CFR  50.60(a)  and  10  CFR 
Part  50,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for  the 
reactor  coolant  system  pressure 
boundary  to  provide  adequate  margins 
of  safety  during  normal  operation, 
including  anticipated  operational 
occurrences  and  system  hydrostatic 
tests,  to  which  the  pressure  boundary 
may  be  subjected  over  its  service 
lifetime. 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 


necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

The  NRC  staff  examined  WPSC's 
rationale  to  support  the  exemption 
request  and  concluded  that  the  use  of 
Code  Case  N-588  would  also  meet  the 
underlying  intent  of  the  regulations.  The 
licensee's  request  for  the  exemption 
under  the  special  circumstances  of  10 
CFR  50.12(a)(2)(ii)  was  found  to  be 
appropriate.  Application  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule 
because,  as  stated  in  the  staff  Safety 
Evaluation,  dated  November  25,  1998, 
adequate  margins  of  safety  on  the 
structural  integrity  of  the  reactor  coolant 
pressure  boundary  are  maintained  with 
the  application  of  Code  Case  N-588. 
Therefore,  the  NRC  staff  has  concluded 
that  an  exemption  to  the  requirements 
of  10  CFR  50.60  and  10  CFR  part  50, 
appendix  G.IV.2  should  be  granted  to 
allow  WPSC  to  apply  the  methodology 
in  ASME  Code  Case  N-588  for  the 
purpose  of  developing  P-T  limits  for  the 
KNPP  RPV. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  yvill  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60(a)  and  10 
CFR  part  50.  appendix  G.IV.2  to  allow 
WPSC  to  apply  the  methods  in  ASME 
Code  Case  N-588  for  the  evaluation  of 
KNPf  pressure-temperature  limits. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (63  FR  65265). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  98-32112  Filed  12-1-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Licenses  37-0826-1  and  37-0826-2— 
Dockets  30-21230  and  30-30666] 

ALARON  Corp.  Northeast  Regional 
Service  Facility — Wampum, 
Pennsylvania:  Renewal  of  Material 
Licenses;  Finding  of  No  Significant 
Impact  and  Notice  of  Opportunity  for  a 
Hearing  (NUREG/CR-5549) 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  Material  Licenses  37-20826-01  and 
37-20826-02  for  the  continued 
operation  of  ALARON  Corporation, 
Northeast  Regional  Service  Facility 
(NRSF),  located  in  Wampum, 
Pennsylvania. 

Summary  of  the  Enviromnental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
ALARON's  Material  Licenses  37- 
20826-01  and  37-20826-02  for  at  least 
10  years.  With  these  renewals,  the 
ALARON  facility  will  continue  to 
conduct  ongoing  operations  involving 
treatment,  decontamination,  compaction 
and  repackaging  services  for  generators 
of  radioactively  contaminated  materials. 
The  proposed  action  would  permit 
ALARON  to  possess,  manage,  and  treat, 
under  two  NRC  Material  Licenses,  37- 
20826-01  and  37-20826-02,  limited 
quantities  of  byproduct  or  source 
materials  and  sealed  sources  with 
atomic  numbers  less  than  97,  special 
nuclear  materials  in  the  form  of  fixed  or 
removable  contamination,  and  depleted 
uranium. 

The  Need  for  the  Proposed  Action 

The  action  is  to  determine  if  the 
licenses  should  be  renewed  or  denied. 
ALARON  provides  treatment, 
decontamination,  compaction  and 
repackaging  services  for  generators  of 
radioactively  contaminated  materials. 
Because  these  services  reduce  the 
quantities  or  volumes  of  materials  that 
require  disposal  as  waste,  generators 
choose  to  have  their  radioactive  waste 
materials  treated  at  the  NRSF  to  reduce 
the  costs  of  disposal.  Denial  of  the 
license  renewals  for  ALARON  is  an 
alternative  available  to  NRC,  but 
without  the  services  provided  by 
ALARON,  contaminated  materials 
would  have  to  be  processed  at  other 
facilities  providing  these  services  or  the 
amount  of  low  level  waste  (LLW) 
disposed  of  at  commercial  burial  sites 
would  have  to  increase.  While 
terminating  the  licenses  would 
eliminate  the  small  impacts  of  facility 


operation,  eliminating  or  replacing 
facility  capabilities  could  lead  to 
environmental  impacts  elsewhere. 

Environmental  Impacts  of  the  Proposed 
Action 

Because  of  the  limited  scope  of 
activities  at  the  NRSF,  this 
environmental  assessment  (EA)  focuses 
on  impacts  to  air  quality,  ecological 
resources,  and  human  health  resulting 
from  normal  operations  and  potential 
accidents.  The  proposed  action  would 
not  (1)  cause  appreciable  changes  in 
employment  at  the  site,  (2)  affect 
previously  undisturbed  areas,  (3) 
generate  liquid  discharges  (except  storm 
water  runoff)  from  the  facility,  (4) 
expand  the  developed  area  of  the  site, 
or  (5)  require  major  operations  outside 
existing  buildings  or  the  surrounding 
industrial  area.  For  these  reasons,  no 
significant  impacts  on  socioeconomic, 
historic  or  archaeological  resources, 
water  quality,  terrestrial  ecology,  or 
noise  levels  would  result  from  the 
proposed  action. 

Air  Quality  Impacts 

The  NRSF  is  located  in  Lawrence 
County,  which  is  in  attairunent  of 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  all  pollutants  except 
ozone.  NAAQS  exist  for  sulfur  dioxide 
(SO2),  nitrogen  dioxide  (NO2),  carbon 
monoxide  (CO),  ozone  (O3),  lead,  and 
two  sizes  of  respirable  particulate 
matter:  particles  less  than  10  jmi  in 
diameter  (designated  PM-10)  and 
particles  less  than  2.5  nm  in  diameter 
(designated  PM-2.5).  The  NAAQS  are 
expressed  as  pollutant  concentrations 
that  are  not  to  be  exceeded  in  the 
ambient  air — that  is,  in  the  outdoor  air 
to  which  the  general  public  has  access. 
The  U.S.  Environmental  Protection 
Agency  (EPA)  has  established  emissions 
levels  for  conformity  analysis  below 
which  contributions  to  air  pollution  are 
not  considered  significant,  and  for 
which  no  further  regulatory  analysis  is 
required.  The  proposed  action  would 
not  be  expected  to  increase  emissions  to 
the  ambient  air  from  process  facilities. 
Air  emitted  from  process  facilities  is 
filtered  and  recycled  through  the 
buildings.  The  licensee  anticipates  no 
changes  in  operations  that  would  affect 
air-pollutant  emissions. 

Ozone  is  formed  from  complex 
chemical  reactions  involving  oxides  of 
nitrogen  (NOx),  and  volatile  organic 
compounds  (VOCs)  in  the  presence  of 
sunlight.  Ozone  pollution  is  a 
cumulative  impact  of  many  emissions  of 
NOx  and  hydrocarbons  and  all  internal 
combustion  engines  emit  NOx  and 
VOCs.  Because  vehicle  movements 
associated  with  facility  operations  emit 


these  pollutants,  facility  operations 
contribute  to  the  regional  ozone 
problem.  Analysis  shows  that  even 
under  very  conservative  assumptions, 
NOx  and  VOCs  emissions  associated 
with  NRSF  operations  are  only  a  small 
fraction  of  the  limits  below  which 
contributions  to  air  pollution  are  not 
considered  significant.  Because  vehicle 
movements  associated  with  operations 
contribute  much  less  than  the  quantities 
EPA  considers  worthy  of  analysis  for 
conformity  with  air  quality  plans,  the 
facility  makes  no  significant 
contribution  to  the  region's  ozone 
pollution  problem. 

Radioactive  Emissions 

NRSF  does  not  have  liquid  discharge 
paths  where  licensed  (radioactive) 
material  may  be  released  to  the 
environment.  There  are  no  floor  drains 
in  areas  where  radioactive  material 
containers  are  opened.  Operations 
involving  radioactive  liquids  are 
conducted  in  areas  with  spill  curbs 
capable  of  containing  the  liquid  volume 
of  the  largest  container  holding  liquids 
in  the  area.  Because  all  areas  that  might 
have  decontamination  chemicals  are  co- 
located  with  radioactive  materials,  there 
are  no  liqXiid  sources  for  impacts  to 
humans  from  either  hazardous 
chemicals  or  radioactive  materials. 

Airborne  contaminants  are  drawn 
through  HEPA  filters,  and  filtered  air  is 
discharged  back  into  the  buildings.  The 
exhaust  of  all  HEPA  filters  is  monitored 
continuously.  No  atmospheric 
emissions  containing  radioactive 
contaminants  are  expected  to  be 
released. 

Accident  Evaluation 

The  EA  evaluated  one  accident  as  the 
bounding  accident:  the  potential 
quantities  of  licensed  and 
nonradiological  materials  that  might  be 
released  to  the  atmosphere  in  the 
unlikely  event  of  a  major  fire  at  the 
NRSF  facility.  The  regulatory  analysis 
documented  in  NUREG-1140  (McGuire 
1988),  which  assessed  the  accident 
potential  for  doses  exceeding  EPA 
protective  action  guides,  was  used  to 
evaluate  potential  impacts.  The  limiting 
possession  quantities  of  radionuclides 
specified  in  10  CFR  30.72,  are  derived 
firom  the  analyses  and  conclusions  in 
NUREG-1140.  Because  they  are  derived 
from  the  analyses  in  NUREG-1140, 
these  possession  limits  ensure  that 
accidental  releases  will  not  exceed  the 
EPA  protective  action  guide  1-rem 
exposure  to  downwind  individuals.  The 
quantities  of  radiological  materials 
ALARON  is  allowed  to  possess  are 
limited  by  license  conditions  that 
reference  Schedule  C  in  10  CFR  30.72. 


Conclusion 
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The  historical  quantities  of 
radionuclides  at  the  NRSF  have  been  far 
below  the  limiting  quantities. 

ALARON's  operations  with  licensed 
material  involve  use  of  fluoroboric  acid 
(HBFJ.  In  the  event  of  an  accident,  the 
primary  off-site  chemical  hazard  would 
be  from  the  gaseous  boron  trifluoride 
(BF3)  and  hydrogen  fluoride  (HP)  that 
could  result  from  decomposition  of  the 
HBF4.  The  evaluation  of  the  potential 
impacts  of  this  nonradiological  material 
was  based  on  a  release  to  the 
atmosphere  using  the  same  accidental 
fire  scenario  as  for  the  radiological 
materials.  The  results  were  compared  to 
the  EPA's  guidance  for  chemical 
hazards  imder  its  "Risk  Management 
Plan  Rule."  Because  the  total  inventory 
of  fluoroboric  add  at  NRSF  is  less  than 
EPA's  recommended  threshold 
amoimts,  there  is  no  potential  for 
adverse  off-site  human  health  impacts 
in  the  event  of  accidents  involving  this 
acid  at  NRSF. 

Conclusion 

The  NRC  staff  concludes  that  the 
environmental  impacts  associated  with 
the  proposed  license  renewal  for 
continued  operation  of  ALARON 
Corporation's  Wampum,  Pennsylvania, 
Northeast  Regional  Service  Facihty  are 
expected  to  be  insignificant. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an  EA 
related  to  the  renewal  of  Material 
Licenses  37-20826-01  and  37-20826- 
02.  On  the  basis  of  the  assessment,  the 
Commission  has  concluded  that 
oivironmental  impacts  that  would  be 
created  by  the  proposed  action  would 
not  be  significant  and  do  not  warrant 
the  preparation  of  an  Environmental 
Impact  Statement.  Accordingly,  it  has 
been  determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  EA  is  being  made  available  as 
NUREG/CR-5549.  Copies  of  NUREG/ 
CR-5549  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  PO  Box 
37082,  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
,22161.  A  copy  is  also  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  PubUc  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555-0001. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  renewal 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  the  Secretary,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
pubUcation  of  this  notice  in  the  Federal 
Register,  be  served  on  the  NRC  staff 
(Executive  Director  for  Operations,  One 
White  FUnt  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852).  and 
on  the  hcensee  (ALARON  Corporation, 
RD#2,  Box  2140A,  Wampum,  PA 
16157);  and  must  comply  with  the 
requirements  for  requesting  a  hearing 
set  forth  in  the  Commission's 
regulations.  10  CFR  part  2,  subpart  L, 
"Information  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  which  the 
request  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding 
(including  the  reasons  why  the 
requestor  should  be  permitted  a 
hearing); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely — that 
is,  filed  virithin  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e..  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Materia!  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  98-32114  Filed  12-1-98;  8:45  am) 
BILUNO  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-305] 

Wisconsin  Public  Service  Corp., 
Wisconsin  Power  and  Light  Co., 
Madison  Gas  and  Electric  Co., 
Kewaunee  Nuclear  Power  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Operating  License  DPR— 43,  issued  to 
Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 
and  Madison  Gas  and  Electric  Company 
(the  hcensee),  for  the  Kewaunee  Nuclear 
Power  Plant  located  in  Kewaimee 
County,  Wisconsin. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
reactor  core  power  distribution  peaking 
factor  Umits  and  reactor  coolant  system 
operating  parameters  related  to  the 
minimum  departure  from  nucleate 
boiling  ratio  safety  limit.  These 
proposed  changes  are  the  result  of 
analyses  performed  in  support  of  use  of 
new  type  fuel  assembUes.  The  new  fuel 
assembUes  would  be  operated  within 
these  new  thermal-hydrauUc  and  power 
distribution  limits  with  potential  fuel 
assembly  bumups  to  59  GWD/MTU  and 
maximiun  rod  average  bumup  limited  to 
60  GWD/MTU.  Another  change 
included  in  the  proposed  amendment  is 
the  removal,  from  the  current  Ucensing 
basis,  of  the  fuel  pool  turbine  missile 
hazards  analysis. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  appUcation  for 
amendment  dated  April  15,  1998,  as 
suoplemented  by  letters  dated  July  27 
and  August  13,  1998,  by  two  different 
letters  dated  September  28, 1998,  and  by 
a  letter  dated  November  24,  1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  for  the  licensee  to  have  the 
flexibiUty  to  use  fuel  with  increased 
bumup  and  to  revise  the  plant  safety 
analyses.  The  changes  in  operating 
parameters  and  Umits  will  allow  longer 
operating  cycles  and  result  in  fewer  fuel 
assembUes  being  needed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  completed  its  evaluation 
of  the  proposed  action  and  made  the 
foUowing  findings:  (1)  The  mechanical 
design  of  the  fuel  has  been  evaluated 
and  found  acceptable  for  use  within  the 
analyzed  limits,  (2)  although  the 
extended  bumup  to  60  GWD/MTU  may 
sUghtly  change  the  mix  of  radionucUdes 
that  might  be  released  in  the  event  of  an 
accident,  analyses  of  radiological 
consequences  of  accidents  confirm  that 
there  is  no  significant  increase  in  the 
probabiUty  or  consequences  of 
accidents.  (3)  no  significant  changes 
would  be  made  in  the  amounts  or  types 
of  any  radiological  effluents  that  may  be 
released  offsite.  (4)  there  is  no 
significant  increase  in  the  allowable 
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individual  or  cumulative  occupational 
radiation  exposure,  and  (5)  the 
probability  of  high  trajectory  turbine 
missiles  impacting  the  spent  fuel  pool 
target  area  has  been  found  to  be  so 
insignificant  that  the  event  need  not  be 
further  considered  as  a  design  basis 
event. 

On  February  29,  1988  (53  FR  6041). 
the  staff  published  "Extended  Bumup 
Fuel  Use  in  Commercial  LWR's; 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact."  This  generic 
environmental  assessment  of  extended 
fuel  bumup  in  Ught  water  reactors 
foimd  that  "no  significant  adverse 
effects  will  be  generated  by  increasing 
the  present  batch-average  bumup  level 
of  33  GWD/NfTU  to  50  GWD/MTU  or 
above  as  long  as  the  maximum  rod 
average  bumup  level  of  any  fuel  rod  is 
no  greater  than  60  GWD/MTU."  In 
addition,  the  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988.  That  assessement  was 
pubhshed  in  connection  with  an 
Environmental  Assessment  related  to 
the  Shearon  Harris  Nuclear  Plant,  Unit 
1,  which  was  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988,  as  corrected  on  August  24, 1988 
(53  FR  32322).  In  these  assessments, 
collectively,  the  staff  concluded  that  the 
environmental  impacts  siunmarized  in 
Table  S-3  of  10  CFR  51.51  and  in  Table 
S-4  of  10  CFR  51.52  for  a  bumup  level 
of  33  GWD/MTU  are  conservative  and 
boimd  the  corresponding  impacts  for 
bumup  levels  up  to  60  GWD/MTU. 
These  findings  are  applicable  to  the 
proposed  action  at  Kewaunee  which 
will  limit  bumup  to  60  GWD/MTU. 

With  regard  to  potential  non- 
environmental  impacts,  the  proposed 
action  involves  components  located 
entirely  within  the  restricted  area  as 
defined  by  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
The  proposed  action  does  not  involve 
any  of  the  historic  sites  located  in  the 
vicinity  of  Kewaunee  as  identified  in 
Section  n.C  of  the  Kewaunee  Final 
Environmental  Statement.  Therefore, 
there  are  no  significant  non-radiological 
enviroimiental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Conunission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  greater  environmental 
impacts  and  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  which  was  issued  December 
20,  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  pohcy, 
on  November  19,  1998,  the  staff 
consulted  with  Sarah  Jenkins,  an  official 
of  the  Public  Service  Commission  of  the 
State  of  Wisconsin,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's 
application  dated  April  15, 1998,  as 
supplemented  by  letters  dated  July  27, 
August  13,  September  28,  and 
November  24,  1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.  Washington,  D.C.,  and  at  the  local 
pubUc  document  room  located  at  the 
University  of  Wisconsin,  Cofiin  Library, 
2420  Nicolet  Drive,  Green  Bay, 
Wisconsin  54311-7001. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  O.  Long,  Sr. 
Project  Manager.  Project  Directorate  ni-1 , 
Division  of  Reactor  Projects— DI/IV.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  98-32115  Filed  12-1-98;  8:45  am] 
BILLMQ  CODE  TStfr-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Piu^uant  to  PubUc  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
PubUc  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  pubUsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  Ucense 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  sigiificant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November  6, 
1998,  through  November  19, 1998.  The 
last  biweekly  notice  was  published  on 
November  18,  1998  (63  FR  64106). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
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However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  4, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  p>etition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Wasliington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular 
faciUty  involved. 

Duke  Energy  Corporation  (DEC),  et  al.. 
Docket  Nos.  50-413  and  50-414. 
Catbwba  Nuclear  Station.  Units  1  and  2. 
York  County,  South  Carolina 

Date  of  amendment  request: 
November  11,  1998. 


66592 


Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  correct  Surveillance  Requirements 
(SRs)  3.6.11.6  and  3.6.11.7  and  the 
associated  Bases.  These  SRs  currently 
are  incorrect  and  do  not  reflect  the 
Containment  Pressure  Control  System 
(CPCS)  as  designed.  Therefore,  the 
proposed  amendments  would  only 
revise  the  SRs;  no  change  to  the  CPCS 
design  is  involved. 

Basis  for  proposed  n&  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences. 

The  CPCS  is  not  an  accident  initiating 
system;  therefore,  there  will  be  no  impact  on 
any  accident  probabilities  by  the  approval  of 
this  amendment.  The  design  of  the  CPCS  is 
not  being  modified  by  this  proposed 
amendment.  The  amendment  merely  aligns 
(TS)  surveillance  requirements  with  the 
existing  design  and  function  of  the  system. 
Therefore,  there  will  be  no  impact  on  any 
accident  consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  CPCS  is  an 
accident  mitigating  system. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  CPCS  is  already  capable  of 
performing  as  designed.  No  safety  margins 
will  be  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina. 

Attorney  for  licensee:  Mr.  Paul  R. 
Newton.  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  October 
15,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  pressure-temperature  limits  in 
the  Technical  Specifications  for  Units  1. 
2.  and  3.  The  proposed  amendments 
would  revise  the  heatup.  cooldown.  and 
inservice  test  limitations  for  the  reactor 
coolant  system  of  each  unit  to  a 
maximum  of  26  effective  full-power 
years.  The  proposed  amendments  would 
also  revise  the  Technical  Specification 
for  low  temperature  overpressure 
protection  to  reflect  the  revised 
pressure-temperature  limits  of  the 
reactor  vessels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

NO. 

Each  accident  analysis  addressed  in  the 
Oconee  UFSAR  [Updated  Final  Safety 
Analysis  Report]  has  been  examined  with 
respect  to  the  changes  to  the  Reactor  Pressure 
Vessel  (RPV)  pressure-temperature  limit 
curves  and  related  Low  Temperature 
Overpressure  settings.  The  probability  of  any 
design  basis  accident  (DBA)  is  not  affected  by 
this  change,  nor  are  the  consequences  of  a 
DBA  affected  by  this  change.  The  revised 
pressure-temperature  limits,  which  were 
developed  based  on  NRC  approved 
methodology  or  ASME  Code  (American 
Society  of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code)  Case  N-514  as 
described  in  the  Technical  )ustification,  are 
not  considered  to  be  an  initiator  or 
contributor  to  any  accident  analysis 
addressed  in  the  Oconee  UFSAR.  The  added 
requirement  to  deactivate  one  pressurizer 
heater  bank  during  low  temperature 
operation  does  not  significantly  change  the 
probability  or  consequence  of  any  accident 
previously  analyzed.  No  existing  Technical 
Specification  requirements  are  h«ing  deleted 
with  this  revision. 


B.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  the  accident 
previously  evaluated? 

NO. 

This  license  amendment  revises  Oconee 
RPV  pressure-temperature  limits.  The  revised 
pressure-temperatiu^  limits  were  developed 
based  on  NRC  approved  methodology  or 
ASME  Code  Case  N-514  as  described  in  the 
Technical  )ustification.  Operation  of  Oconee 
in  accordance  with  these  proptosed  new 
Technial  Specifications  will  not  create  any 
failure  modes  not  Ixjunded  by  previously 
evaluated  accidents.  Consequently,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  accident  from  any  accident 
previously  evaluated. 

C.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

NO. 

This  license  amendment  revises  Oconee 
RPV  pressure-temperature  limits.  The  revised 
pressure-temperatiu*  limits  were  developed 
based  on  NRC  approved  methodology  or 
ASME  Code  Case  N-514  as  described  in  the 
Technical  )ustification.  The  purpose  of  this 
license  amendment  is  to  assure  that  sufficient 
operating  margin  to  safety  is  maintained  in 
the  operation  of  the  Oconee  reactor  pressure 
vessels  by  establishing  new,  more  limiting 
pressure-temperature  limit  curves  and  adding 
the  requirement  to  deactivate  one  pressurizer 
heater  bank.  No  plant  safety  limits,  set 
points,  or  design  parameters  are  adversely 
affected.  The  hlel,  fuel  cladding,  and  Reactor 
Coolant  System  are  not  impacted.  Therefore, 
there  will  be  no  significant  reduction  in  any 
margin  of  safety. 

Duke  [Duke  Energy  Corporation]  has 
concluded  based  on  this  information  that 
there  are  no  significant  hazards 
considerations  involved  in  this  amendment 
request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Attorney  for  licensee:  J.  Michael 
McGarry,  m,  Winston  and  Strawn.  1200 
17th  Street.  NW..  Washington.  DC. 

NRC  Project  Director:  Herbert  N. 
Berkow.  Duquesne  Light  Company,  et 
al..  Docket  No.  50-334,  Beaver  Valley 
Power  Station.  Unit  No.  1. 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  11.  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  License  Condition  2.C(9)  to 
allow,  on  a  one  time  only  basis,  an 
extension  to  the  steam  generator 
inspection  interval  of  technical 
specification  surveillance  4.4.5.3.b.  This 
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new  or 

the  accident 


amendment 


would  allow  the  steam  generator 
inspection  interval  to  coincide  with  the 
13th  refueling  outage  or  the  end  of  500 
effective  ful'  power  days,  whichever 
occurs  sooner. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  is  temporary  and 
allows  a  one  time  extension  of  specific 
surveillance  requirements  for  Cycle  13  to 
allow  surveillance  testing  to  coincide  with 
the  13th  (1R13)  refueling  outage.  The 
proposed  surveillance  interval  extension  will 
not  cause  a  significant  reduction  in  system 
reliability  nor  affect  the  ability  of  a  system  to 
perform  its  design  function.  Current 
monitoring  of  plant  conditions  and  the 
surveillance  monitoring  required  during 
normal  plant  operation  will  be  performed  as 
usual  to  assure  conformance  with  technical 
specification  operability  requirements. 

The  technical  specification  steam  generator 
tube  inspection  is  intended  to  prevent  the 
Steam  Generator  Tube  Rupture  analyzed  in 
(Updated  Final  Safety  Analysis  Report] 
UFSAR  Section  14.2.4  by  maintenance  of  the 
integrity  of  the  primary  to  secondary  coolant 
boundary  represented  by  steam  generator 
tubes.  The  process  by  which  this  integrity  is 
maintained  is  inspection  of  steam  generator 
tubes  at  prescribed  intervals,  and  the  removal 
of  defective  tubes  from  service.  Inspection 
intervals  are  based  on  preventing  corrosion 
growth  from  exceeding  tube  structural  limits, 
thereby  preventing  tube  failure.  The  1997 
steam  generator  inspection  characterized 
existing  steam  generator  tube  degradation, 
and  degraded  tubes  were  removed  from 
service  at  that  time.  Degradation  growth  rates 
were  evaluated  for  the  next  operating  interval 
and  it  was  determined  that  the  steam 
generator  tube  structural  integrity  is 
maintained.  Degradation  of  steam  generator 
tubes  was  prevented  during  the  extended 
outage  by  a  carefully  controlled,  corrosion 
prevention  program. 

The  proposed  change  does  not  affect  the 
UFSAR  and  is  consistent  with  changes 
granted  for  other  plants.  The  surveillance 
extension  does  not  involve  a  change  to  plant 
equipment  and  does  not  affect  the 
performance  of  plant  equipment  used  to 
mitigate  an  accident.  This  change,  therefore, 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Extending  the  surveillance  interval  for  the 
performance  of  spiecific  inspections  will  not 
create  the  possibility  of  any  new  or  different 
kind  of  accidents.  No  change  is  required  to 
any  system  configurations,  plant  equipment 
or  analyses. 

Steam  generator  tube  inspections 
determine  tube  integrity  and  provide 


reasonable  assurance  that  a  tube  rupture  or 
primary  to  secondary  leak  will  not  occur. 
Accidents  involving  steam  generator  tube 
rupture  are  analyzed  in  UFSAR  Section 
14.2.4,  "Steam  Generator  Tube  Rupture."  The 
only  type  of  accident  that  can  be  postulated 
from  extending  the  steam  generator 
inspection  rnterval  would  be  a  tube  leak  or 
rupture  which  are  analyzed  in  the  UFSAR. 
No  new  failure  modes  are  created  by  the 
surveillance  extension.  Therefore,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Surveillance  interval  extensions  will  not 
impact  any  plant  safety  analyses  since  the 
assumptions  used  will  remain  unchanged. 
The  safety  limits  assumed  in  the  accident 
analyses  and  the  design  function  of  the 
equipment  required  to  mitigate  the 
consequences  of  any  jKJStulated  accidents 
will  not  be  changed  since  only  the 
surveillance  interval  is  being  extended. 
Based  on  engineering  judgement,  extending 
the  surveillance  interval  for  the  performance 
of  these  specific  inspections  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
derived  from  the  required  surveillances. 

The  margin  of  safety  depends  upon 
maintenance  of  specific  operating  parameters 
within  design  limits.  In  the  case  of  steam 
generators,  that  margin  is  maintained  through 
assurance  of  tube  integrity  as  the  primary  to 
secondary  boundary.  Assurance  of  tube 
integrity  is  provided  through  periodic  in- 
service  inspection  of  tubes  and  removal  of 
defective  tubes  from  service.  Additional 
margin  is  provided  through  protection  from 
possible  consequences  of  steam  generator 
tube  failure  by  mitigation  systems.  Radiation 
monitors  provide  a  detection  capability  of 
primary  to  secondary  leakage  to  enable  a 
prompt  response.  Maintenance  of  the  steam 
generator  water  chemistry  in  accordance  with 
[Electric  Power  Research  Institute)  EPRl 
guidelines  provides  additional  margin  of 
safety.  Therefore,  the  plant  will  be 
maintained  within  the  analyzed  limits  and 
the  proposed  extension  will  not  significantly 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  Licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 
Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  30, 
1998. 


Description  of  amendment  request: 
The  proposed  change  modifies  the 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  portion  of  the  Arkansas 
Nuclear  One,  Unit-2  (ANO-2)  Plant 
Protection  System  (PPS).  This 
modification  is  designed  to  defeat  the 
backup  power  supply  for  the 
auctioneered  power  sources  for  channel 
A  and  D  Reactor  Protective  System 
(RPS)  and  ESFAS  bistables,  and  to 
provide  selective  logic  for  Emergency 
Feedwater  Actuation  Signals  and  Main 
Steam  Isolation  Signals.  This  will 
ensure  that  ESFAS  will  have  the 
redundancy  and  independence 
sufficient  to  assure  that  (1)  no  single 
failure  results  in  loss  of  the  protection 
function  with  a  channel  in  indefinite 
bypass,  and  (2)  removal  from  service  of 
any  component  or  channel  does  not 
result  in  loss  of  the  required  minimum 
redundancy  required  by  the  ANO-2 
Technical  Specifications  (TSs).  The 
proposed  modification  to  the  ANO-2 
PPS  has  been  determined  to  involve  an 
Unreviewed  Safety  Question  in 
accordance  with  10  CFR  50.59(a)(2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

Crtlerion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  ANC)-2  Plant  Protection  System  (PPS) 
includes  the  electrical  and  mechanical 
devices  and  circuitry  (from  sensors  to 
actuation  device  input  terminals)  involved  in 
generating  signals  associated  with  the  two 
protective  functions,  Engineered  Safety 
Feature  Actuation  System  (ESFAS)  and 
Reactor  Protective  System  (RPS).  The  RPS  is 
that  portion  of  the  PPS  which  generates 
signals  that  actuate  a  reactor  trip.  The  ESFAS 
is  that  portion  of  the  PPS  which  generates 
signals  that  actuate  Engineered  Safety 
Features  (ESF)  to  mitigate  the  consequences 
of  an  accident. 

The  ANO-2  Safety  Analysis  Report  (SAR) 
section  15.1.31  "Loss  Of  One  DC  System" 
analyzes  failure  of  a  DC  bus  (FODCB)  as 
initiator  and  its  causes.  The  causes  for  the 
FODCB  are  DC  leg  to  leg  fault  in  the  bus  or 
in  the  power  distribution  circuit  from  the 
battery.  Since  the  proposed  change  has  no 
impact  on  the  accident  initiator,  the 
freqijency  of  occurrence  is  not  changed.  In 
order  for  the  FODCB  as  a  single  failure  with 
an  accident  to  de-energize  two  [Vital 
Instrument  Buses  (jVIBsOJ,  the  FODCB 
would  have  to  occur  prior  to  the  safety  bus 
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energization  by  oSsite  bus  fast  transfer  or 
prior  to  safety  bus  energization  by  the 
emergency  diesel  generator  (EDG).  The 
potential  for  de-eneigization  of  one  pair  of 
VIBs  is,  therefore,  limited  to  time  from 
initiation  of  the  accident  to  time  for  safety 
bus  response  to  the  secondary  plant  and 
Reactor  Protective  System  trips. 

The  effects  of  the  FODCB  are  being  revised 
to  assume  a  secondary  plant  trip  that  results 
in  de-enetgization  of  one  powrer  division.  The 
existing  analysis  conclusions  remain 
unchanged.  The  accident  analysis  is  being 
revised  to  include  de-energization  of  a  f)air 
of  vital  AC  instrument  channels.  De- 
energization  of  two  vital  AC  sources  has  not 
been  previously  documented  as  a  design 
bases  event. 

Auctioneered  bistable  power  supplies  for 
Plant  Protection  System  (PPS)  channels  A 
and  D  are  being  modified  to  a  single  p)ower 
source  for  each  of  these  two  channels.  Single 
channel  trips  will  result  for  all  PPS  functions 
in  channels  A  or  D  for  loss  of  its  single 
channel  bistable  power  source.  The  PPS 
channels  B  and  C  auctioneered  p>ower 
supplies  remain  unchanged  to  maintain 
Recirculation  Actuation  Signal  (RAS) 
response  to  a  FOIXB. 

Regarding  PPS  measurement  channels  with 
increasing  signal  setpoints,  de-energization  of 
a  single  power  supply  either  results  in  feilure 
of  a  measurement  channel  (B  or  C)  to  a  non- 
tripped  state  or  in  failure  of  a  measurement 
channel  (A  or  D)  to  a  tripped  state.  Neither 
single  channel  failure  scenario  impacts 
accident  initiation  or  mitigation.  For  PPS 
measurement  channels  with  decreasing 
signal  setpoints  the  single  channel  de- 
energization  events  result  in  failure  of  a 
single  affected  measurement  channel  to  a 
tripped  state.  The  PPS  two  out  of  three  logic 
design  with  a  channel  bypassed  ensures 
operability  with  a  single  channel  bilure. 
Neither  condition  impacts  accident 
frequency  or  consequences. 

With  the  exception  of  Recirculation 
Actuation  Signal  (RAS)  and  Emergency 
Feedwater  Actuation  Signal  (EFAS),  a 
FODCB  results  in  an  automatic  ESFAS 
initiation  for  those  functions  with  decreasing 
signal  setpoints.  For  other  ESFAS  functions 
with  a  decreasing  signal,  chaimels  A  and  C 
or  chaimels  B  and  D  fail  to  the  tripped  state. 
For  those  functions  with  an  increasing  signal 
setpoint  (including  EFAS),  a  FODCB  results 
in  a  single  channel  failing  not  tripped,  one 
channel  tripping,  and  two  channels 
remaining  functional.  System  level  functions 
remain  operable  with  either  a  one  out  of  two 
logic  (no  channels  bypassed)  or  a  one  out  of 
one  logic  (with  a  channel  bypassed). 

Interposing  relay  actuation  logic  has 
changed  from  single  trip  path  to  selective  trip 
path  logic.  This  change  insures  emei;gency 
feedwater  (EFW)  discharge  valves  will 
receive  an  automatic  open  or  close  demand 
based  on  steam  generator  level  and  pressuiB 
demands. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2— Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 


In  response  to  de-energization  of  a  pair  of 
Vital  Instrument  Buses  (VIBs),  those  ESFAS 
functions  with  increasing  signal  setpoints,  as 
a  minimum,  remain  functional  with  one  out 
of  one  logic.  One  channel  trips,  one  channel 
does  not  trip,  and  two  channels  remain 
functional.  One  of  the  functional  channels 
may  be  bypassed  without  impiact  on 
operability.  The  trip  response  of  those  ESFAS 
functions  with  decreasing  signal  to  trip 
setp>oints  remains  unchanged. 

EFAS  coincidence  logic  to  close  the  EFW 
discharge  valves  requires  three  out  of  four 
channels  to  be  in  a  non-tripped  state.  With 
a  FODCB  one  channel  is  tripped,  one  channel 
is  not  tripped,  and  two  channels  are 
functional.  The  close  logic  becomes  two  out 
of  two  with  a  FODCB. 

By  defeating  the  auctioneered  bistable 
power  sources  for  PPS  channel  A  and  D 
bistables,  PPS  measurement  channel  A  or  D 
will  fail  to  its  tripped  state.  This  change 
ensures  no  more  than  one  channel  (B  or  C) 
fails  to  a  non-tripped  state  for  the  FODCB. 

With  selective  logic  EFAS  pump  discharge 
valves  will  receive  control  signals  to  initiate 
emergency  feedwater  and  to  terminate 
emergency  feedwater  flow  by  open  and  close 
demands  generated  independent  of  the  120 
Volt  channel  pair  de-eneigization. 

The  existing  ANO-2  Failure  Modes  and 
Effects  Analysis  does  not  document  failure  of 
a  pair  of  vital  instrument  AC  channels. 
Neither  the  120  Volts  AC  nor  the  125  Volt  DC 
system  single  failure  analysis  assumes  failure 
of  two  channels  of  120  Volts  AC.  Even 
though  the  failure  of  either  pair  of  VIBs 
caused  by  a  FODCB  is  not  a  result  of  the 
proposed  change,  the  SAR  change  will 
address  the  potential  for  de-energization  of  a 
pair  of  instrument  buses.  The  ANO-2  SAR 
will  be  updated  to  reflect  the  documentation 
and  modification  of  the  PPS  design  to  ensure 
safe  plant  resf>onse. 

Even  though  the  plant  response  to  FODCB 
is  being  modified,  the  proposed  ANO-2  PPS 
design  resolution  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  in 
the  SAR.  The  PPS  will  have  the  redundancy 
and  independence  sufficient  to  assure  that  (1) 
no  single  failure  results  in  loss  of  the 
protection  function,  and  (2)  removal  from 
service  of  any  component  or  channel  does 
not  result  in  loss  of  the  required  minimum 
redundancy  required  by  the  TS.  PPS  will  also 
meet  the  single  failure  criterion  of  IEEE  279- 
1971  to  the  extent  that  any  single  failure 
within  the  system  does  not  prevent  proper 
protective  action  at  the  system  level  and  no 
single  failure  will  defeat  more  than  one  of  the 
four  protective  channels  associated  with  any 
one  trip  function. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

Technical  Specification  Bases  3/4.3.1  &  3/ 
4.3.2  assure  sufficient  PPS  redundancy  is 
maintained  to  permit  a  channel  to  be 
bypassed.  Under  the  current  design,  a 
FOIXZB  will  result  in  reduction  of  mai^n  by 
decreasing  the  number  of  functional  channels 
to  less  than  two.  However,  with  the  proposed 
modification  removal  from  service  of  any 
component  or  channel  for  indefinite  bypass 
will  not  result  in  loss  of  the  minimum 
redundancy  required  by  the  TS.  This  activity 


will  restore  the  margin  by  ensuring  ESFAS 
required  functions  remain  capable  of 
automatic  actuation  with  a  FODCB. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  Entergy  Operations  has 
determined  that  even  though  the  proposed 
PPS  design  description  results  in  an  accident 
or  malfunction  of  a  different  type,  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  sta^has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  TomUnson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  John  N. 
Hannon. 

Florida  Power  and  Light  Company,  et 
al.  Docket  No.  50-335,  St.  Lucie  Plant, 
Unit  No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  October 
29,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  terminology  used  in  the  St.  Lucie 
Plant  Technical  Specifications  (TS) 
relative  to  the  implementation  and 
automatic  removal  of  certain  reactor 
protection  system  trip  bypasses  to 
ensure  that  the  meaning  of  explicit 
terms  used  in  the  TS  are  consistent  with 
the  intent  of  the  stated  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  are 
administrative  in  nature,  and  do  not  change 
the  function  or  the  setpoints  of  the  RPS  trip 
bypass  features.  The  revisions  simply  make 
corrections  to  the  Notation  of  TS  Tables  2.2- 
1  and  3.3-1  to  ensure  that  the  meaning  of 
explicit  terms  used  in  the  Notes  is  consistent 
with  the  intent  of  the  stated  requirements 
based  on  the  St.  Lucie  plant  design.  The 
proposed  technical  specification  changes  do 
not  iiArolve  accident  initiators,  do  not  change 
the  configuration  or  method  of  operation  of 
any  plant  equipment  that  is  used  to  mitigate 
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the  consequences  of  an  accident,  and  do  not 
alter  any  conditions  assumed  in  the  plant 
accident  analyses.  Therefore,  operation  of 
either  facility  in  accordance  with  its 
proposed  amendment  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  focility  in  accordance 
with  the  prof>osed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendments  are 
administrative  in  nature  and  vyill  not  change 
the  physical  plant  or  the  modes  of  plant 
operation  defined  in  the  facility  operating 
licenses.  The  changes  do  not  involve  the 
addition  or  modification  of  equipment  nor  do 
they  alter  the  design  or  operation  of  plant 
systems.  Therefore,  operation  of  either 
facility  in  accordance  with  its  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendments  are 
administrative  in  nature  and  do  not  change 
the  function  or  the  setpoints  of  the  RPS  trip 
bypass  features.  The  revisions  simply  make 
corrections  to  the  Notation  of  TS  Tables  2.2- 
1  and  3.3-1  to  ensure  that  the  meaning  of 
explicit  terms  used  in  the  Notes  is  consistent 
with  the  intent  of  the  stated  requirements 
based  on  the  St.  Lucie  plant  design.  The 
proposed  changes  do  not  alter  the  basis  for 
any  technical  specification  that  is  related  to 
the  establishment  of,  or  the  maintenance  of, 
a  nuclear  safety  margin.  Therefore,  operation 
of  either  facility  in  accordance  with  its 
proposed  amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  This  notice  is  intended  to 
replace  an  exigent  notice  of 
consideration  of  issuance  of  amendment 
for  St.  Lucie  Unit  1,  previously 
published  as  exigent  TS  amendments 
for  both  St.  Lucie  Units  1  and  2  in  the 
Federal  Register  (63  FR  59809).  The 
amendment  request  for  St.  Lucie  Unit  2 
will  continue  to  be  considered  as  an 
exigent  amendment  as  noticed  in  the 
Federal  Remster  (63  FR  59809). 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Project  Director  Frederick  J. 
Hebdon. 


GPU  Nuclear.  Inc.  et  al..  Docket  No.  50- 
219.  Oyster  Creek  Nuclear  Generating 
Station.  Ocean  County.  New  Jersey 

Date  of  amendment  request: 
November  10, 1998. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  would  remove  the 
restriction  on  the  sale  or  lease  of 
property  within  the  exclusion  area  and 
replace  the  restriction  with  a 
requirement  to  retain  complete 
authority  to  determine  and  maintain 
sufficient  control  of  all  activities 
including  the  authority  to  exclude  or 
remove  persoimel  and  property  within 
the  minimum  exclusion  distance.  A  TS 
Bases  page  for  the  proposed  change  is 
included.  Also  included  are 
clarifications  and  administrative 
cnanges  which  (1)  clarify  TS  definition 
1.38  to  become  "Site  Boimdry"  &t)m  the 
current  term  "Exclusion  Area"  to  be 
consistent  with  10  CFR  20.1003 
definition  for  Site  Boundry  and  the  10 
CFR  100.3  definition  of  Exclusion  Area, 
(2)  convert  the  one  occurrence  of  the  use 
of  TS  definition  from  Exclusion  Area  to 
Site  Boundry  in  TS  6.8.4(a)(9),  and  (3) 
revise  and  update  the  Table  of  Contents 
for  Section  I  Definitions.' 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  is  administrative  in 
nature  and  does  not  affect  the  purpose, 
function,  performance,  ojjerability  or  testing 
of  and  does  not  make  any  physical  or 
procedural  changes  to  plant  systems, 
structures  or  components.  Also,  all  existing 
technical  sf>ecification  limiting  conditions 
for  operation  and  surveillance  requirements 
are  retained. 

[Technical  Specification  Change  Request] 
TSCR  264  does  not  change  the  size  or 
location  of  the  exclusion  area.  Since  the 
exclusion  area  size  and  location  are  not  being 
changed  and  no  physical  or  procedural 
changes  are  being  made  to  the  plant, 
radiological  consequences  in  the  exclusion 
area  are  not  affected  by  this  TSCR 

This  change  addresses  the  existing 
technical  sp>ecification  restriction  on  the  sale 
or  lease  of  property  within  the  "exclusion 
area"  by  ensuring  that  the  licensee  will  retain 
at  all  times  the  complete  authority  to 
determine  and  maintain  sufficient  control  of 
all  activities  through  ownership,  easement, 
contract  and/or  other  legal  instruments  on 
property  within  the  minimum  exclusion 
distance  including  the  authority  to  exclude 
or  remove  personnel  and  property  within  the 
minimum  exclusion  distance. 


Therefore,  since  no  physical  or  procedural 
changes  are  being  made  to  existing  plant 
systems,  structures  or  components  and  since 
the  proposed  change  requires  the  licensee  to 
retain  complete  authority  and  sufficient 
control  of  all  activities  in  the  exclusion  area, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  p|ro]  posed  change  is  administrative  in 
nature  and  does  not  affect  the  purpose, 
function,  performance,  ofwrability  or  testing 
of  and  does  not  make  any  physical  or 
procedural  changes  to  plant  systems, 
structures  or  components.  Also,  all  existing 
technical  specification  limiting  conditions 
for  operation  and  surveillance  requirements 
are  retained. 

This  change  addresses  the  existing 
technical  sp>ecification  restriction  on  the  sale 
or  lease  of  property  within  the  "exclusion 
area"  by  ensuring  that  the  licensee  will  retain 
at  all  times  the  complete  authority  to 
determine  and  maintain  sufficient  control  of 
all  activities  through  ownership,  easement, 
contract  and/or  other  legal  instruments  on 
property  within  the  minimum  exclusion 
distance  including  the  authority  to  exclude 
or  remove  jjersonnel  and  property  within  the 
minfmum  exclusion  distance. 

Therefore,  since  no  physical  or  piocedural 
changes  are  being  made  to  existing  plant 
systems,  structures  or  comf>onents  and  since 
the  proposed  change  requires  the  licensee  to 
retain  complete  authority  and  sufficient 
control  of  all  activities  in  the  exclusion  area, 
o()e?etion  of  the  facility  in  accordance  with 
the  prop>osed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  ofteration  of  the  facility  in 
accordance  with  the  prop)osed  change 
involve  a  significant  reduction  in  a  margin  of 
safefy? 

The  pirolposed  change  is  administrative  in 
nature  and  does  not  affect  the  purpose, 
function,  f)erformance,  operability  or  testing 
of  and  does  not  make  any  physical  or 
procedural  changes  to  plant  systems, 
structures  or  components.  Also,  all  existing 
technical  specification  litniting  conditions 
for  operation  and  surveillance  requirements 
are  retained. 

This  change  addresses  the  existing 
technical  specification  restriction  on  the  sale 
or  lease  of  property  within  the  "exclusion 
area"  by  ensuring  that  the  licensee  will  retain 
at  all  times  the  complete  authority  to 
determine  and  maintain  sufficient  control  of 
all  activities  through  ownership,  easement, 
contract  and/ or  other  legal  instruments  on 
property  within  the  minimum  exclusion 
distance  including  the  authority  to  exclude 
or  remove  jjersonnel  and  property  within  the 
minimum  exclusion  distance. 

Therefore,  since  no  physical  or  procedural 
changes  are  being  made  to  existing  plant 
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systems,  structures  or  rnmponents  and  since 
the  proposed  change  requires  the  licensee  to 
retain  complete  authority  and  sufficient 
control  of  all  activities  in  the  exclusion  area, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Cecil  O. 
Thomas. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station.  Unit  2  (NMP2).  Oswego 
County,  New  York 

Date  of  amendment  request:  October 
16,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
the  following  revisions  to  Technical 
Specifications  (TSs)  3/4.7.1.1:  (1)  Ensure 
that  four  service  water  (SW)  pumps  are 
operating  with  the  divisional  cross 
connect  valves  open  during  Operational 
Condition  1,  2  and  3  (current  TS 
requires  two  SW  pumps  associated  with 
one  loop  to  be  operating);  (2)  Increase 
the  number  of  division  1  and  2  heaters 
required  to  be  operable  from  7  per 
division  per  intake  to  14  per  division 
per  intake;  (3)  The  actions  necessary  for 
having  less  than  the  required  equipment 
is  being  revised  to  reflect  the  new  limits 
for  SW  equipment;  and  (4)  SW  supply 
header  discharge  water  temperature  is 
being  increased  fi-om  81  to  82  °F.  TS 
3.7.1.2,  Table  3.3.9-1,  and  Table 
4.3.9.1-1  are  revised  to  add  "when 
handling  irradiated  fuel  in  the 
secondary  containment"  to  the 
applicabihty  section.  Table  3.3.9-1  is 
being  revised  to  decrease  the 
temperature  at  which  the  Intake  Deicing 
Heaters  are  required  to  be  in  service 
from  39  to  38  degrees  F.  TS  3.7.1.2 
proposed  change  is  to  specify  that  the 
necessary  portions  of  the  SW  system 
needed  to  support  equipment  required 
to  be  operable  shall  be  operable;  the 
Action  Section  proposed  revision 
reflects  this  change.  TS  4.7.1.2.1 
surveillance  requirement  proposed 
change  is  to  increase  the  flow  rate  of  SW 
pumps  from  6500  GPM  to  9000  GPM 


and  to  change  the  SW  pumps  pressure 
from  80  psi  discharge  pressure  to  70  psi 
differential  pressure;  TS  4.7.1.2.2  is 
being  revised  to  decrease  the  intake 
tunnel  water  temperature  from  39  to  38 
degrees  F.  The  surveillance  for  the 
Intake  Deicing  Heaters  is  being  changed 
to  reflect  the  increase  in  the  number  of 
heaters  required.  The  title  of  "Plant 
Service  Water  System"  is  being  changed 
to  "Service  Water  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  SW  System  is  a  once-through  system 
which  supplies  water  from  Lake  Ontario  to 
various  essential  and  non-essential 
components,  as  required,  during  normal 
plant  operation  and  shutdown  conditions. 
The  System  is  designed  with  suitable 
redundancy  to  provide  a  reliable  source  of 
cooling  water  for  the  removal  of  heat  from 
essential  plant  components,  including  the 
RHR  [residual  heat  removal]  heat  exchangers, 
the  EDGs  (emergency  diesel  generators],  and 
room  coolers  for  ECCS  (emergency  core 
cooling  system]  equipment,  which  are 
required  for  safe  reactor  shutdown  following 
a  LOCA. 

LCO  3.7.1.1  and  LCO  3.7.1.2  each  currently 
requires  two  independent  SW  System  loops 
to  be  operable,  with  one  of  the  loops  in 
operation.  The  current  LCOs  do  not  provide 
adequate  guidance  regarding  the  minimum 
number  of  operating  pumps.  NMPC  (Niagara 
Mohawk  Power  Corporation]  proposes  to 
revise  LCO  3.7.1.1  and  its  associated  Actions 
and  SRs  to  provide  assurance  that  four  SW 
pumps  are  operable  and  are  operating  within 
acceptable  system  parameters,  with  the 
divisional  cross-connect  valves  open,  during 
Operational  Conditions  1,  2,  and  3  to  meet 
the  limiting  LOCA  analysis  assumptions. 
TS  Section  3/4.7.1  currently  specifies  a 
maximum  SW  supply  header  discharge  water 
temperature  of  81  degrees  F  and  a  limiting 
temperature  for  Intake  Deicing  Heater  ystem 
operability  (intake  water)  temperature  of  39 
degrees  F.  In  addition,  TS  Table  3.3.9-1, 
Action  144,  requires  the  Intake  Deicing 
Heater  System  heaters  to  be  placed  in  service 
when  the  Lake  Ontario  water  temperature 
reaches  39  degrees  F.  NMPC  proposes  to 
revise  Action  144  of  TS  Table  3.3.9-1  and  TS 
LCO  3.7.1.1,  including  its  associated  Actions 
and  SRs  [surveillance  requirements],  to 
increase  the  supply  header  discharge  water 
temperature  to  its  analytical  limit  of  82 
degrees  F  and  reduce  the  limiting 
temperature  for  the  Intake  Deicing  Heater 
System  Action  and  operability  requirements 
to  38  degrees  F. 

Appropriate  changes  to  LCO  3.7.1.2  and  its 
associated  Actions  and  SRs  are  also  proposed 
in  order  to  assure  consistency  with  the  SW 


System  analyses  assumptions  during 
shutdown  conditions.  The  current  LCO 
Actions  do  not  account  for  the  varying  flows 
and  heat  loads  that  may  be  required  for 
various  plant  shutdown  conditions.  The 
revision  to  the  Applicability  for  LCO  3.7.1.2 
and  TS  Tables  3.3.9-1  and  4.3.9.1-1  will 
assure  that  the  SW  System  is  operable  during 
periods  when  irradiated  fuel  is  being  handled 
in  the  secondary  containment  and  essential 
loads  cooled  by  the  SW  System  are  required 
to  be  operable  (e.g.,  EDG).  A  footnote  has 
been  added  to  define  Operational  Condition 
*  and  is  consistent  with  similar  footnotes  in 
the  TSs.  The  proposed  changes  will  assure 
that  the  necessary  ortions  of  the  SW  System 
and  the  necessary  Divisions  of  the  Intake 
Deicing  Heater  System  heaters  are  operable 
that  are  supporting  equipment  required  to  be 
operable. 

It  is  further  proposed  to  change  the  system 
title  identified  in  the  Index  and  in  TS  Section 
3/4.7.1,  including  the  LCOs  and  SRs,  from 
"Plant  Service  Water  System"  to  "Service 
Water  System"  to  be  consistent  with  the 
NMP2  [Nine  Mile  Unit  2]  UFSAR  [Updated 
Final  Safety  Analysis  Report). 

The  changes  do  not  involve  any  physical 
alteration  of  the  plant,  and  the  SW  System 
will  remain  capable  of  providing  sufficient 
cooling  flow  for  the  essential  cooling  loads 
during  plant  operation  and  also  during  plant 
shutdown.  The  changes  will  have  no  impact 
on  the  design  or  function  of  the  SW  System 
and  its  components,  thus  assuring  that  the 
characteristics  and  functional  performance 
are  maintained  consistent  with  the  event 
precursors  and  the  conditions  and 
assumptions  of  the  current  design  basis 
accident  and  transient  analyses.  The  changes 
to  the  LCO  AOTs  [allowed  outage  times]  are 
either  consistent  with  or  are  more 
conservative  than  the  current  AOTs.  Based 
on  the  above,  adequate  assurance  is  provided 
that  the  probability  of  event  initiation  will 
remain  as  previously  analyzed.  Maintaining 
four  pumps  operating  within  acceptable 
system  parameters,  with  the  divisional  cross 
connect  valves  open,  during  Operational 
Conditions  1,  2,  and  3  provides  assurance 
that  the  essential  functions  supported  by  the 
SW  System  are  maintained.  Particularly, 
adequate  SW  flow  assures  that  the  primary 
and  secondary  containments  can  perform 
their  intended  functions  of  limiting  the 
release  of  radioactive  materials  to  the 
environment  following  a  LOCA.  The  small  (1 
degree  F)  change  in  the  SW  supply  header 
discharge  water  (UHS)  temperature  and 
Intake  Deicing  Heater  System  actuation 
temperature  maintain  the  current  design 
basis  for  the  UHS  and  SW  Systems  such  that 
there  will  be  no  impact  on  the  LOCA 
analyses  assumptions  or  conclusions.  The 
proposed  changes  to  the  SW  System  TSs  do 
not  adversely  affect  the  capability  of  plant 
systems,  structures,  and  components  to 
respond  to  any  accident  in  Operational 
Conditions  4,  5,  and  *.  As  a  result,  there  will 
be  no  degradation  of  the  primary  or 
secondary  containment  or  any  other  fission 
product  barriers  which  could  increase  the 
radiological  consequences  of  an  accident.  In 
addition,  other  essential  accident  mitigation 
equipment  supported  by  the  SW  System  will 
not  be  adversely  impacted.  It  is,  therefore. 
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concluded  that  operation  of  NMP2,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  operation  of  Nine 
Mile  Point  Unit  2,  in  accordance  with  the 
proposed  amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  do  not  result  in  any  hardware 
changes  or  physical  alteration  of  the  plant 
which  could  introduce  new  equipment 
failure  modes,  and  there  will  be  no  impact 
on  the  design  or  function  of  the  SW  System 
or  its  components.  The  primary  and 
sacondary  containment  post-LOCA  responses 
remain  within  previously  assessed  limits  of 
temperature  and  pressure.  Furthermore, 
adequate  cooling  flow  is  assured  during  plant 
operation  and  also  during  shutdown 
conditions  such  that  essential  systems  and 
components  remain  within  their  applicable 
design  limits.  It  is,  therefore,  concluded  that 
no  requirements  are  eliminated  or  new 
requirements  imposed  which  could  affect 
equipment  or  plant  operation  such  that  new 
credible  accidents  are  introduced. 
Accordingly,  operation  of  NMP2,  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  changes  provide  assurance  that  the  SW 
System  will  remain  capable  of  providing 
sufficient  cooling  flow  for  the  essential 
cooling  loads  during  plant  o[>eration  and  also 
during  plant  shutdown  such  that  essential 
systems  and  compjonents  remain  within  their 
applicable  design  limits.  The  changes  will 
have  no  impact  on  the  design  or  function  of 
the  SW  System  and  its  components,  thus 
assuring  that  the  characteristics  and 
functional  performance  are  maintained 
consistent  with  the  conditions  and 
assumptions  of  the  current  design  basis 
accident  and  transient  analyses.  Maintaining 
four  pumps  operating  within  acceptable 
system  parameters,  with  the  divisional  cross 
connect  valves  open,  during  Ojjerational 
Conditions  1,2,  and  3  provides  assurance 
that  post-IX)CA  radioactive  releases  are 
maintained  within  10  CFR  100  limits.  The 
small  (1  degree  F)  change  in  the  SW  supply 
header  discharge  water  (UHS)  temperature 
and  the  limiting  temperature  for  the  Intake 
Deicing  Heater  System  Action  and 
operability  requirements  maintains  the 
current  design  basis  for  the  UHS  and  SW 
Systems  such  that  there  will  be  no  impact  on 
the  LOCA  analyses  assumptions  or 
conclusions. 

These  changes  will  not  result  in  a 
{eduction  in  margin  to  the  System  analytical 
limits.  Furthermore,  maintaining  the  intake 
bar  surface  temperature  at  least  1  degree  F 
above  freezing  provides  an  adequate  margin 
to  prevent  the  adherence  of  ice,  and  provides 
assurance  that  sufficient  flow  area  is  always 
heated  such  that  the  SW  System  wrill  remain 
capable  of  providing  adequate  cooling  flow 
in  the  event  of  a  LOCA.  Similarly, 


maintaining  the  required  SW  System  flow 
and  temperature  during  Op)erational 
Conditions  4,  5,  and  *  will  assure  that  the 
associated  equipment  is  operable  such  that 
radioactive  releases  are  maintained  within  10 
CFR  100  limits.  It  is,  therefore,  concluded 
that  the  changes  do  not  eliminate  any 
requirements,  impose  any  new  requirements, 
or  alter  any  physical  parameters  which 
significantly  reduce  the  margin  to  an 
acceptance  limit  or  adversely  affect  the 
margins  associated  with  the  fission  product 
barriers  as  established  by  the  design  basis 
accident  and  transient  analyses.  Accordingly, 
operation  of  NMP2.  in  accordance  with  the 
proposed  amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Northeast  Nuclear  Energy  Company 
(NNECO)  et  al..  Docket  No.  50-336. 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  New  London  County,  Connecticut 

Date  of  amendment  request: 
September  28, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specifications  3.3.2.1, 
"Instrumentation — Engineered  Safety 
Features  Actuation  System";  3.4.6.2, 
"Reactor  Coolant  System— Reactor 
Coolant  System  Leakage";  3.4.8, 
"Reactor  Coolant  System — Specific 
Activity";  3.6.2.1,  "Containment 
Systems — ^Depressurization  and  Cooling 
Systems  Containment  Spray  and 
Cooling  Systems";  3.6.5.1, 
"Containment  Systems — Secondary 
Containment  Enclosure  Building 
Filtration  System";  3.7.6.1,  "Plant 
Systems — Control  Room  Emergency 
Ventilation  System";  and  3.9.15, 
"Refueling  Operations — Storage  Pool 
Area  Ventilation  System — Fuel 
Storage."  Information  would  also  be 
added  to  the  Bases  of  the  associated 
Technical  Specifications  to  address  the 
proposed  changes. 

llie  proposed  amendment  would  also 
revise  the  Operating  License  DPR-65  by 
incorporating  a  change  to  the  Millstone 
Unit  No.  2  Final  Safety  Analysis  Report 
(FSAR).  The  change  to  the  FSAR  is 


associated  with  the  revised  main 
steamUne  break  analyses,  new 
determination  of  the  radiological 
consequences  of  a  main  steamline  break, 
and  a  revised  determination  of  the 
radiological  consequences  of  the  design 
basis  loss-of-coolant  accidents  (LOCAs). 

The  proposed  changes  to  the  main 
steamline  break  analysis,  as  described  in 
the  FSAR,  are  based  on  the  revised 
Siemens  Power  Corporation  steamline 
break  methodology.  The  report 
describing  the  revised  methodology  was 
submitted  by  Siemens  Power 
Corporation  to  the  NRC  for  approval  in 
a  letter  dated  June  30.  1998.  The  revised 
methodology  was  used  to  perform  the 
Millstone  Unit  No.  2  plant-specific 
analysis  for  post-scram  main  steamline 
break.  This  plant-specific  analysis  was 
submitted  by  NNECO  in  a  letter  dated 
August  12, 1998,  which  proposed  to 
change  the  list  of  documents  in  the 
Technical  Specifications  that  describe 
the  analytical  methods  used  to 
determine  the  core  operating  limits.  The 
proposed  changes  contained  in  this 
letter  assume  approval  of  the  previously 
submitted  revised  Siemens  Power 
Corporation  steamline  break 
methodology,  and  the  changes  to  the  list 
of  documents  in  the  Millstone  Unit  No. 
2  Technical  Specifications  that  describe 
thtf  analytical  methods  used  to 
determine  the  core  operating  limits. 
Basis  for  proposed  no  significant 
hazards  consideration -determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92,  NNECO 
has  reviewed  the  proposed  changes  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  projxjsed  changes  do  not 
involve  an  SHC  because  the  changes  would 
nok 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Analyses  Changes 

The  main  steam  line  break  analyses  and 
the  determinations  of  the  radiological 
consequences  of  the  main  steam  line  break 
and  loss  of  coolant  accident  have  been 
revised.  A  brief  summary  of  the  significant 
changes  to  the  main  steam  line  break 
analyses  and  the  radiological  consequences 
of  the  main  steam  line  break  and  loss  of 
coolant  accident  is  presented  below. 

1.  The  limited  fuel  failure  following  a  main 
steam  line  break  outside  containment  results 
in  an  increase  in  the  calculated  radiological 
consequences  both  off-site  and  in  the  control 
room.  To  limit  the  consequences  of  a  main 
steam  line  break  outside  containment,  the 
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Technical  Specification  allowed  steam 
generator  tube  leakage  will  be  reduced  to 
0.035  gpra  (gallons  per  minute]  per  steam 
generator. 

2.  Credit  will  now  be  taken  for  iodine 
removal  from  the  containment  atmosphere  by 
the  Contai^nment  Spray  System  (CSS).  The 
use  of  the  CSS  for  iodine  removal  has  not 
been  previously  approved  by  the  NRC. 

3.  The  proposed  increase  to  the  allowable 
control  room  in-leakage  will  provide 
additional  operational  flexibility  to  address 
expected  minor  system  degradation  over 
time.  The  increase  in  the  allowable  control 
room  in-leakage  will  result  in  an  increase  in 
the  calculated  dose  to  the  Control  Room 
Operators. 

4.  The  addition  of  the  dose  consequences 
from  contairmient  sump  backleakage  to  the 
Refueling  Water  Storage  Tank  (RWST)  has 
been  included  in  the  off-site  and  control 
room  loss  of  coolant  accident  (LOCA) 
analyses  increases  the  consequences  of 
previously  evaluated  accidents. 

The  containment  sump  backleakage  into 
the  RWST  results  in  sump  water  entering  the 
RWST  when  the  RWST  is  at  its  minimum 
level.  The  RWST  will  become  a  radioactive 
source  and  contribute  a  shine  dose  to  the 
surrounding  areas.  The  increase  in  dose  rates 
onsite  will  not  prevent  operators  from 
remaining  in  the  control  room  or  from 
accessing  equipment  needed  to  mitigate  the 
accident. 

All  piping  and  valves  associated  with 
RWST  backleakage  are  located  in  a  harsh 
radiation  area.  Backflow  from  the  sump 
might  increase  dose  rates  in  the  area  where 
these  components  are  located.  Additional 
dose  contributions,  where  they  occur,  do  not 
adversely  impact  the  environmental 
qualification  of  the  vital  equipment  located 
there.  All  vital  equipment  would  continue  to 
perform  its  safety  function. 

5.  Credit  will  be  taken  in  the  main  steam 
line  break  analyses  for  the  recently  installed 
cavitating  Venturis  in  the  Auxiliary 
Feedwater  System.  However,  this  will  not 
change  the  amount  of  fuel  failure.  Therefore, 
credit  for  this  equipment  will  not  impact  the 
radiological  consequences  of  a  main  steam 
line  break. 

6.  Credit  will  be  taken  for  the  Reactor 
Coolant  System  (RCS)  low  flow  reactor  trip 
for  the  pre-scram  inside  containment  main 
steam  line  break  analysis.  This  equipment 
will  be  qualified  for  the  expected 
containment  environment  following  a  main 
steam  line  break  inside  containment  and  will 
be  added  to  the  Environmental  Qualification 
Master  List. 

7.  Millstone  Unit  No.  1  design  basis 
accidents,  loss  of  coolant  and  main  steam 
line  break,  will  no  longer  be  evaluated  for 
impact  on  Millstone  Unit  No.  2  control  room 
habitability.  This  credits  the  decision  to 
decommission  Millstone  Unit  No.  1. 
[Footnote — B.D.  Kenyon  letter  to  the  NRC, 
"Millstone  Nuclear  Power  Station,  Unit  No. 

1  Certification  of  Permanent  Cessation  of 
Power  Operations  and  that  Fuel  Has  Been 
Permanently  Removed  from  the  Reactor," 
dated  July  21, 1998.) 

The  revised  main  steam  line  break  analyses 
and  the  revised  determinations  of  the 
radiological  consequences  of  the  main  steam 


line  break  and  design  basis  LOCA  analyses 
take  credit  for  equipment  not  previously 
assumed  in  the  analyses,  and  for  plant  or 
equipment  operating  restrictions  not 
currently  contained  in  the  Technical 
Specifications.  The  changes  to  the  analyses 
will  not  adversely  affect  the  probability  of  an 
accident  previously  evaluated,  but  the 
revised  analyses  results  do  indicate  that  the 
consequences  of  an  accident  previously 
evaluated  will  increase.  Specifically,  the 
following  changes  cause  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

1.  The  mcrease  in  allowable  control  room 
in-leakage  from  100  SCFM  [standard  cubic 
feet  per  minute]  to  130  SCFM  when  the 
Control  Room  Emergency  Ventilation  System 
is  operating  in  the  recirculation/filtration 
mode. 

The  dose  to  the  Control  Room  Operators 
from  a  Millstone  Unit  No.  2  LOCA  increased 
from  9.25  to  25.8  rem  to  the  thyroid  and  from 
0.205  to  2.29  rem  to  the  skin.  The  dose  to  the 
whole  body  decreased.  (Both  low  wind  speed 
and  high  wind  speed  release  conditions  were 
analyzed.  The  low  wind  speed  condition 
bounds  the  high  wind  speed  condition.)  The 
dose  to  the  Control  Room  Operators  from  a 
Millstone  Unit  No.  3  LOCA  increased  from 
2.67  to  14  rem  to  the  skin  and  from  0.209  to 
1.484  rem  to  the  whole  body.  The  dose  to  the 
thyroid  decreased.  The  doses  to  the  Control 
Room  Operators  from  either  a  Millstone  Unit 
No.  2  or  Unit  No.  3  LOCA  remain  below  the 
GDC  [General  Design  Criterion)  19  criteria  of 
30  rem  thyroid,  5  rem  whole  body  and  30 
rem  to  the  skin. 

The  new  calculated  doses  to  the  Millstone 
Unit  No.  2  Control  Room  Operators  frtjm  a 
main  steam  line  break  outside  containment 
are  29  rem  thyroid,  0.03  rem  whole  body  and 
0.5  rem  skin.  The  doses  to  the  Millstone  Unit 
No.  2  Control  Room  Operators  are  below  the 
GDC  19  criteria  of  30  rem  thyroid,  5  rem 
whole  body,  and  30  rem  to  the  skin.  (Note: 
The  dose  to  the  Control  Room  Operators  from 
a  main  steam  line  break  was  not  previously 
evaluated  because  fuel  failure  was  not 
predicted  to  occur.) 

2.  The  limited  fuel  failure  that  is  predicted 
in  the  revised  main  steam  line  break 
analyses. 

Previously,  the  radiological  consequences 
of  a  main  steam  line  break  were  not 
determined  and  were  not  presented  in  the 
FSAR  because  fuel  failure  was  not  predicted 
to  occur.  Because  of  the  predicted  limited 
fuel  failure  for  the  main  steam  line  break 
outside  of  containment,  the  radiological 
consequences  were  analyzed.  The  results  to 
the  Exclusion  Area  Boundary  (EAB)  are  4.8 
rem  thyroid  and  0.06  rem  whole  body.  The 
results  to  the  Low  Population  Zone  (LPZ)  are 
2.3  rem  thyroid  and  0.02  rem  whole  body.  To 
meet  the  dose  acceptance  criteria  to  the 
Millstone  Unit  No.  2  Control  Room 
Operators,  the  maximum  allowable  Technical 
Specification  primary  to  secondary  leak  rate 
is  being  reduced  to  0.035  gpm  per  steam 
generator.  The  results  to  the  Millstone  Unit 
No.  2  Control  Room  Operators  are  29  rem 
thyroid,  0.03  rem  whole  body  and  0.5  rem 
skin.  The  main  steam  line  break  outside 
containment  is  the  limiting  accident  for  the 
Millstone  Unit  No.  2  Control  Room 


Operators.  However,  the  dose  consequences 
of  a  main  steam  line  break  are  less  than  the 
lOCFRlOO  limits  off-site  of  300  rem  thyroid 
and  25  rem  whole  body,  and  the  doses  to  the 
Millstone  Unit  No.  2  Control  Room  Operators 
are  below  the  GDC  19  criteria  of  30  rem 
thyroid,  5  rem  whole  body,  and  30  rem  to  the 
skin. 

3.  Taking  credit  for  the  low  RCS  flow 
reactor  trip  for  the  pre-scram  inside 
containment  main  steam  line  break  analysis. 

Previous  analyses  did  not  credit  the  low 
RCS  flow  reactor  trip  in  a  harsh  environment. 
This  credits  the  low  flow  trip  in  a  manner  not 
previously  reviewed  by  the  NRC  for 
Millstone  Unit  No.  2.  Without  credit  for  this 
reactor  trip,  the  predicted  fuel  failure  for 
steam  line  breaks  inside  containment  would 
be  higher. 

4.  Taking  credit  for  the  removal  of 
radioactive  iodine  from  the  containment 
atmosphere  by  containment  spray. 

Previous  analyses  did  not  rely  on  the  spray 
function  to  reduce  iodine  concentration  in 
the  post-accident  atmosphere  inside 
containment.  This  adds  a  mitigation  function 
to  the  CSS  that  has  not  been  previously 
reviewed  by  the  NRC  for  Millstone  Unit  No. 
2.  Without  credit  for  the  removal  of  iodine, 
the  predicted  dose  consequences  following  a 
LOCA  would  be  higher. 

5.  The  addition  of  sump  backleakage  to  the 
RWST  during  a  LOCA. 

The  resultant  dose  contribution  to  the  LPZ 
from  RWST  backleakage  is  1.487  rem  thyroid 
and  0.11  rem  whole  body.  The  total  dose  to 
the  LPZ  from  a  design  basis  LOCA  is  21.86 
rem  thyroid  and  0.941  rem  whole  body.  The 
dose  is  well  below  the  lOCFRlOO  limits  of 
300  rem  thyroid  and  25  rem  whole  body.  The 
dose  to  the  EAB  was  not  affected  because 
leakage  into  the  RWST  does  not  start  until 
25.45  hours  post-LOCA  and  the  EAB  is  a  2- 
hour  dose. 

The  resultant  dose  contribution  to  the 
Millstone  Unit  No.  2  Control  Room  Operators 
from  RWST  backleakage  is  3.75  rem  thyroid, 
0.017  rem  whole  body  and  0.296  to  the  skin. 
The  total  dose  to  the  Millstone  Unit  No.  2 
Control  Room  Operators  from  the  LOCA  is 
25.8  rem  thyroid,  0.718  rem  whole  body  and 
2.29  rem  to  the  skin.  These  doses  are  below 
the  GDC  19  limits  of  30  rem  thyroid  and  skin, 
and  5  rem  whole  body. 

The  analyses  results  meet  the  guidance 
contained  in  SRP  (Standard  Review  Plan) 
15.1.5,  SRP  15.6.5,  and  the  limits  of 
lOCFRlOO  and  GDC  19.  Therefore,  there  will 
be  no  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  Changes 

Technical  Specification  Non-Technical 
Changes 

The  minor  editorial  and  non-technical 
changes  to  correct  spelling  (Technical 
Specification  3.3.2.1),  modify  the  title  of  a 
table  column  (Technical  Specification  3.4.8), 
clarify  the  type  of  measurement  performed 
(Technical  Specification  3.4.8),  and  establish 
consistent  terminology  (Technical 
Specification  3.7.6.1)  will  not  result  in  any 
technical  changes  to  the  Millstone  Unit  No. 
2  Technical  Specifications.  The  proposed 
changes  will  have  no  adverse  effect  on  plant 
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operation.  Therefore,  there  will  be  no 

significant  increase  in  the  probability  or 

consequences  of  an  accident  previously 

evaluated. 

Technical  Specification  3.4.6.2 

The  reduction  in  the  maximum  allowable 
value  of  primary  to  secondary  leakage  per 
steam  generator  is  consistent  with  the  new 
radiological  assessment  of  the  potential 
control  room  operator  exposure  following  a 
main  steam  line  break  outside  of 
containment.  The  wording  change  to  SR 
[Surveillance  Requirement)  4.4.6.2.1  will 
clarify  that  the  water  inventory  balance  is 
used  to  verify  compliance  with  the  identified 
and  unidentified  leakage  limits.  Pressure 
boundary  leakage  would  first  show  up  as 
unidentified  leakage  during  performance  of 
SR  4.4.6.2.1.  Further  investigation,  (plant 
walkdown)  would  be  necessary  to  classify 
the  unidentified  leakage  as  pressure 
boundary  leakage.  This  is  consistent  with 
established  plant  practices  to  detect  pressure 
boundary  leakage. 

The  addition  of  the  new  SR  4.4.6.2.2  will 
address  the  primary  to  secondary  leakage 
limit.  The  new  SR  will  include  an  exception 
to  Technical  Specification  4.0.4  that  will 
allow  the  determination  of  primary  to 
secondary  leakage  to  be  deferred  until  after 
Mode  4  is  entered.  Even  though  verification 
of  compliance  with  the  primary  to  secondary 
limit  will  not  be  done  prior  to  entering  Mode 
4,  the  limit  is  still  expected  to  be  met. 

The  proposed  changes  will  have  no 
adverse  effect  on  plant  operation.  Therefore, 
there  will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
Technical  Specification  3.4.8 

The  addition  of  the  words  "of  gross 
specific  activity"  to  the  Limiting  Condition 
for  Operation  (LCO),  Action  Statements,  and 
SR  will  clarify  what  the  E-Bar  limit  applies 
to.  This  is  consistent  with  the  Technical 
Specification  Definition  (1.20)  for  E-Bar. 

The  addition  of  a  footnote  (*)  to  state  the 
power  history  requirements  for  the 
determination  of  E-Bar  will  ensure  that  the 
necessary  plant  conditions  are  established 
prior  to  performing  the  analysis.  This  will 
not  affect  the  E-Bar  LCO  limit  or  the 
requirement  to  perform  the  analysis.  The 
proposed  change  is  consistent  with  NUREG — 
0212  and  NUREG— 1432. 

The  footnote  will  also  specify  that  the 
provisions  of  Specification  4.0.4  are  not 
applicable.  This  will  allow  entry  into  Mode 
1,  without  determining  the  value  of  E-Bar, 
assuming  that  the  pwwer  history 
requirements  will  not  be  met  until  after  Mode 
1  is  entered.  This  will  normally  only  apply 
following  an  extended  shutdown. 

The  Isotopic  Analysis  for  Iodine  (including 
1-131, 1-133,  and  1-135)  sample  requirement 
will  be  expanded  to  include  the  LCO 
requirement  for  lOO/E-Bar.  This  is  consistent 
with  the  requirements  of  Action  Statement  d. 
This  change  will  expand  the  sampling 
requirement  for  iodine.  Minor  wording 
changes  will  also  be  made  to  be  consistent 
with  the  proposed  changes  to  the  LCO 
wording. 

The  proposed  changes  will  have  no 
adverse  effect  on  plant  operation.  Therefore, 


there  will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
Technical  Specification  3.6.2.1 

The  revised  radiological  assessment 
calculation  for  the  design  basis  accident 
credits  iodine  removal  from  the  containment 
atmosphere  by  the  CSS.  This  will  require  a 
reduction  in  the  allowed  outage  time  (AOT) 
of  one  containment  spray  train  from  seven 
days  to  seventy  two  hours.  This  AOT  is 
consistent  with  NUREG-0212  and  NUREG- 
1432.  This  will  help  ensure  that  plant 
equipment  assumed  in  the  safety  analyses 
will  be  available.  This  is  a  more  restrictive 
change  which  will  have  no  adverse  effect  on 
plant  operation.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
Technical  Specification  3.6.5.1 

The  value  for  the  pressure  drop  across  the 
combined  HEPA  (high-efficiency  particulate 
air)  filters  and  charcoal  adsorber  banks 
specified  in  SR  4.6.5. l.d.l  will  be  changed 
from  a  generic  value  [less  than  or  equal  to] 
6  inches  water  gauge)  to  a  plant  specific 
value  [less  than  or  equal  to]  2.6  inches  water 
gauge).  This  is  a  more  restrictive  change 
which  will  have  no  adverse  effect  on  plant 
operation.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
Technical  Specification  3.7.6.1 

The  value  for  the  pressure  drop  across  the 
combined  HEPA  filters  and  charcoal  adsorber 
banks  specified  in  SR  4.7.6.1.e.l  will  be 
changed  from  a  generic  value  (less  than  or 
equal  to)  6  inches  water  gauge)  to  a  plant 
specific  value  [less  than  or  equal  to]  3.4 
inches  water  gauge).  This  is  a  more  restrictive 
change  which  will  have  no  adverse  effect  on 
plant  operation. 

SR  4.7.6.1.6.2  will  be  expanded  to  clarify 
that  the  test  of  the  capability  of  the  Control 
Room  Emergency  Ventilation  Trains  to 
switch  to  the  recirculation  mode  is 
performed  with  the  trains  initially  operating 
in  the  normal  mode  and  the  smoke  purge 
mode  of  operation.  This  will  not  affect  the 
requirement  that  the  trains  be  capable  of 
switching  to  the  recirculation  mode. 

The  value  of  allowable  control  room  air  in- 
leakage  specified  in  SR  4.7.6.1.e.3  will  be 
increased  from  100  SCFM  to  130  SCFM.  This 
is  consistent  with  the  recently  revised  control 
room  radiological  analysis  for  the  design 
basis  accidents. 

The  proposed  increase  will  provide 
additional  operational  flexibility  to  address 
expected  minor  system  degradation  over 
time.  This  increase  is  supported  by  the  new 
analysis. 

The  proposed  changes  will  have  no 
adverse  effect  on  plant  operation.  Therefore, 
there  will  be  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
Technical  Specification  3.9.15 

The  value  for  the  pressure  drop  across  the 
combined  HEPA  filters  and  charcoal  adsorber 
banks  specified  in  SR  4.9.15.d.l  will  be 
changed  from  a  generic  value  [less  than  or 


equal  to]  6  inches  vrater  gauge)  to  a  plant 
specific  value  [less  than  or  equal  to)  2.6 
inches  water  gauge).  This  is  a  more  restrictive 
change  which  will  have  no  adverse  effect  on 
plant  operation.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  have  no  adverse 
effect  on  how  any  of  the  associated  systems 
or  components  function  to  prevent  or 
mitigate  the  consequences  of  design  basis 
accidents.  Also,  the  proposed  changes  have 
no  adverse  effect  on  any  design  basis 
accident  previously  evaluated  since  the 
changes  are  consistent  with  the  revised 
analyses,  and  the  appropriate  acceptance 
criteria  are  met  for  the  revised  analyses. 
Therefore,  the  license  amendment  request 
does  not  impact  the  probability  of  an 
accident  previously  evaluated  nor  does  it 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
failure  modes. 

Also,  the  response  of  the  plant  and  the 
operators  following  these  accidents  is 
unaffected  by  the  change.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frxim  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Analyses  Changes 

The  acceptance  criteria  for  a  main  steam 
line  break  in  the  SRP  15.1.5  does  not  exclude 
the  prediction  of  fuel  failure.  Instead,  the 
SRP  requires  that  "Any  fuel  damage 
calculated  to  occur  must  be  of  sufficiently 
limited  extent  that  the  core  will  remain  in 
place  and  intact  with  no  loss  of  core 
cooling."  The  limited  fuel  failure  that  is  now 
predicted  in  the  revised  main  steam  line 
break  analyses  meets  this  acceptance 
criterion.  In  addition,  the  RCS  low  flow 
reactor  trip  that  is  now  being  credited  to 
function  in  a  harsh  environment  to  limit  fuel 
failure  is  already  required  to  be  operable  by 
Technical  Specifications. 

The  revised  dose  consequences  for  the 
design  basis  accidents  assumes  a  control 
room  in-leakage  of  130  SCFM.  In  addition, 
iodine  removal  by  the  CSS,  which  is  already 
required  to  be  operable  by  Technical 
Specifications,  is  assumed.  The  acceptance 
criteria  for  the  dose  consequences  of  the 
design  basis  accidents  to  the  EAB,  LPZ  and 
the  control  room  personnel  is  met  in  the 
revised  analyses.  Therefore,  the  revisions  to 
the  dose  consequence  analyses  for  the  design 
basis  accidents  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 
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Technical  Specification  Changes 

The  proposed  changes  will  correct  spelling 
and  terminology  errors,  reduce  the  maximum 
allowable  primary  to  secondary  leakage,  add 
a  new  surveillance  requirement,  modify 
surveillance  requirements  for  RCS  specific 
activity,  reduce  the  allowed  outage  time  for 
a  containment  spray  train,  reduce  the 
allowed  pressure  drop  across  the  control 
room  and  enclosure  building  HEPA  (high- 
efficiency  particulate  air)  filters,  and  increase 
the  control  room  maximum  allowed  in- 
leakage.  These  changes  will  have  no  adverse 
effect  on  equipment  important  to  safety.  The 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  of  the  margin  of  safety 
as  defined  in  the  Bases  for  the  Technical 
Specifications  affected  by  these  proposed 
changes. 

The  only  adverse  impact  of  the  proposed 
changes  is  that  the  dose  consequences 
following  an  accident  may  increase. 
However,  the  revised  analyses  show  that  the 
acceptance  criteria  for  the  accident  analyses 
are  met.  Therefore,  based  on  the  responses 
above,  the  proposed  changes  are  deemed 
safe. 

The  NRC  has  provided  guidance 
concerning  the  application  of  standards  in 
10CFR50.92  by  providing  certain  examples 
(March  6, 1986,  51  FR  7751)  of  amendments 
that  are  considered  not  likely  to  involve  an 
SHC.  The  minor  editorial  and  non-technical 
changes  proposed  herein  to  correct  reference, 
spelling,  and  terminology  errors  are 
enveloped  by  example  (i),  a  purely 
administrative  change  to  Technical 
Specifications.  The  changes  proposed  herein 
to  add  a  new  surveillance  requirement  to 
verify  primary  to  secondary  leakage  and  to 
reduce  the  allowable  pressure  drop  across 
various  ventilation  filters  are  enveloped  by 
example  (ii).  a  change  that  constitutes  an 
additional  limitation,  restriction,  or  control 
not  presently  included  in  the  Technical 
Specifications.  All  of  the  other  changes 
proposed  herein  are  not  enveloped  by  any 
specific  example. 

As  described  above,  this  License 
Amendment  Request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated,  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  and  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
NNECO  has  concluded  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 


Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford. 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  October 
22.  1998. 

Description  of  amendment  request: 
The  licensee  is  proposing  to  change 
Technical  Specifications  3.3.2.1, 
"Instrumentation — Engineered  Safety 
Feature  Actuation  System 
Instrumentation";  3.4.9.3,  "Reactor 
Coolant  System  (RCS) — Overpressure 
Protection  Systems";  and  3.5.3. 
"Emergency  Core  Cooling  Systems — 
ECCS  Subsystems — Tavg  <  300  [degrees! 
F."  The  proposed  changes  will  allow 
Millstone  Unit  No.  2  to  prevent  an 
automatic  start  of  any  high-pressure 
safety  injection  (HPSI)  pump  when  the 
shutdown  cooling  system  (SDCS)  is  in 
operation  (Mode  4  and  below).  An 
inadvertent  start  of  an  HPSI  pump  could 
result  in  overpressurization  of  the 
SDCS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92.  Noitheast 
Nuclear  Energy  Company  (NNECO)  has 
reviewed  the  proposed  changes  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specifications  3.3.2.1  and  3.5.3  will  no 
longer  require  the  HPSI  pump,  required  to  be 
operable  in  Mode  4,  to  start  automatically  on 
a  Safety  Injection  Actuation  Signal  (SIAS). 
(The  automatic  SlASs  on  low  pressurizer 
pressure  and  high  containment  pressure  are 
not  required  to  be  operable  in  Mode  4. 
However,  the  manual  safety  injection 
pushbuttons  are  required  in  Mode  4).  This 
will  allow  the  operable  HPSI  pump  control 
switch  to  be  placed  in  the  pull-to-lock 
position  without  affecting  the  operability  of 
that  pump.  All  HPSI  pumps  will  be 
prevented  from  automatically  starting  when 


the  plant  is  in  Mode  4,  and  the  Shutdown 
Cooling  System  (SDCS)  is  aligned  to  the  RCS 
to  prevent  an  inadvertent  start  of  a|nj  HPSI 
pump  which  could  overpressurize  the  SDCS. 
These  changes  will  not  reduce  the 
requirement  for  at  least  one  HPSI  pump  to  be 
operable  in  Mode  4.  The  changes  will  require 
an  additional  operator  action  to  remove  the 
operable  HPSI  pump  breaker  control  switch 
from  the  pull-to-lock  position,  in  addition  to 
initiating  safety  injection  by  use  of  the 
manual  pushbuttons,  if  Safety  Injection 
System  actuation  is  needed  in  Mode  4.  The 
requirement  to  manually  initiate  a|nl  HPSI 
pump,  in  addition  to  manually  initiating  a(n] 
SIAS,  does  not  involve  complicated 
equipment  manipulations  nor  require 
extensive  time  for  performing  the  required 
operator  actions.  The  HPSI  pump  control 
switches  are  located  in  the  Control  Room  on 
the  same  panels  as  the  manual  SIAS 
pushbuttons.  The  additional  step  required  to 
start  a(n]  HPSI  pump  will  not  add  any 
appreciable  time  for  initiating  HPSI  flow 
while  in  Mode  4.  In  addition,  considering  the 
lower  probability  of  a  significant  loss  of 
coolant  accident  in  Mode  4,  and  the  slower 
plant  response  to  a  loss  of  coolant  accident 
in  Mode  4,  the  time  required  for  the 
additional  operator  action  will  have  no 
significant  effect  on  the  consequences  of  the 
accident.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  3.4.9.3,  Surveillance 
Requirement  (SR)  4.4.9.3.3,  will  allow  the 
use  of  the  new  pull-to-lock  feature  of  the 
HPSI  pump  control  switches  to  satisfy  low 
temperature  overpressure  protection  mass 
input  requirements.  This  will  not  affect 
either  the  LTOP  (low-temperature 
overpressure  protection]  HPSI  pump  mass 
input  restrictions  or  the  level  of  control  to 
ensure  the  HPSI  pumps  are  not  capable  of 
injecting  into  the  RCS.  The  proposed  changes 
will  have  no  adverse  effect  on  plant 
operation.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  minor  editorial  and  non- 
technical changes  to  add  amendment 
numbers  to  Page  3/4  3-12  and  to  revise  the 
wording  of  SRs  4.4.9.3.2  and  4.4.9.3.3  will 
not  result  in  any  technical  changes  to  the 
Millstone  Unit  No.  2  Technical 
Specifications.  The  proposed  changes  will 
have  no  adverse  effect  on  plant  operation. 
Therefore,  there  will  be  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  to  the  Bases  reflect 
the  proposed  changes  to  the  applicable 
Technical  Specifications.  The  proposed 
changes  will  have  no  adverse  effect  on  plant 
operation.  Therefore,  there  will  be  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fixjm  any  accident 
previously  evaluated. 

The  proposed  changes  will  allow  the  use 
of  the  HPSI  pump  breaker  control  switch 
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pull-to-lock  feature.  Operation  of  the  HPSI 
pump  in  Mode  4  will  change  since  the 
operator  will  have  to  start  the  HPSI  pump,  in 
addition  to  manually  initiating  safety 
injection.  However,  HPSI  pump  operation  is 
not  an  accident  initiator.  Therefore,  the 
pro[>osed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
changes  will  no  longer  require  the  HPSI 
pump,  required  to  be  operable  in  Mode  4,  to 
Start  automatically  on  a[nl  SIAS,  will  allow 
the  use  of  the  new  pull-to-lock  feature  of  the 
HPSI  pump  control  switches  to  satisfy  low 
temperature  overpressure  protection  mass 
input  requirements,  and  will  make  minor 
editorial  and  non-technical  changes.  These 
changes  will  have  no  adverse  effect  on 
equipment  important  to  safety.  The 
equipment  will  continue  to  function  as 
assumed  in  the  design  basis  accident 
analysis.  Therefore,  there  will  be  no 
significant  reduction  in  the  margin  of  safety 
as  defined  in  the  Bases  for  the  Technical 
Specifications  affected  by  these  proposed 
changes. 

The  only  adverse  impact  of  the  proposed 
changes  is  that  an  additional  operator  action 
will  be  necessary  to  initiate  HPSI  flow  in 
Mode  4,  if  needed.  However,  considering  the 
lower  probability  of  a  significant  loss  of 
coolant  accident  in  Mode  4,  and  the  slower 
plant  response  to  a  loss  of  coolant  accident 
in  Mode  4,  the  time  required  for  the 
additional  operator  action  will  have  no 
significant  effect  on  the  consequences  of  the 
accident.  Therefore,  based  on  ihe  responses 
above,  the  proposed  changes  are  deemed 
safe. 

The  NRC  has  provided  guidance 
concerning  the  application  of  standards  in 
10CFR50.92  by  providing  certain  examples 
(March  6, 1986,  51  FR  7751)  of  amendments 
that  are  considered  not  likely  to  involve  an 
SHC.  The  minor  editorial  and  non-technical 
changes  proposed  herein  to  add  page 
amendment  numbers  and  clarify  wording  are 
enveloped  by  example  (i),  a  purely 
administrative  change  to  Technical 
Specifications.  All  of  the  other  changes 
proptosed  herein  are  not  enveloped  by  any 
specific  example. 

As  described  above,  this  License 
Amendment  Request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated,  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  and  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
NNECO  has  concluded  that  the  proposed 
changes  do  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

PECO  Energy  Company.  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  October 
30,  1998. 

Description  of  amendment  request: 
Limerick  Generating  Station  (LGS), 
Units  1  and  2,  Technical  Specifications 
(TS)  Surveillance  Requirements 
4.8.4.3.b.l,  4.8.4.3.b.2,  and  4.8.4.3.b.3 
list  the  Overvoltage  (OV),  Undervoltage 
(UV),  and  Underfrequency  (UF)  values 
for  the  protective  instrumentation  for 
the  RPS  electric  power  monitoring 
channels.  The  proposed  changes  correct 
a  discrepancy  between  the  General 
Electric  Nuclear  Engineering  (GENE) 
Design  Specification  for  Power  Supply 
Monitoring  Relays  and  the  existing  TS 
Allowable  Values  (AVs).  The  changes 
will  revise  the  OV,  US,  and  UF  values 
from  132VAC,  109V AC,  and  57Hz  to 
127.6V AC,  110.7VAC,  and  57.05Hz 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  Tech  Spec  changes  to 
section  4.8.4. 3.b  for  the  Overvoltage  (OV), 
Undervoltage  (UV),  and  Underfrequency  (UF) 
relays  are  more  conservative  than  the  existing 
TS  values.  This  change  provides  more 
protection  for  the  associated  RPS 
components,  thus  decreasing  the  probability 
of  a  failure  in  RPS.  The  associated  Non- 
Conformance  Report  and  calculation  provide 
assurance  that  the  OV/UV/UF  settings  are 
acceptable  since  the  calculated  values  assure 
that  the  RPS  components  will  operate  within 
their  ratings.  There  are  no  physical  changes 
to  the  associated  protective  relays  by  the  TS 
change;  thus,  original  design  basis 
redundancy  and  separation  is  maintained. 
There  is  no  change  in  the  interface  of  the  RPS 
and  its  p>ower  supplies. 

The  safety  function  of  the  RPS  is  to  initiate 
a  reactor  scram  in  order  to  protect  the 


primary  fission  products  barrier,  the  reactor 
fuel.  The  proposed  TS  Change  to  impose 
more  conservative  Allowable  Values  for  the 
OV,  UV,  and  UF  relays  will  provide 
additional  assurance  that  the  RPS  will 
operate  within  equipment  voltage  and 
frequency  ratings,  and  will  not  be  damaged 
by  power  system  anomalies.  This  change  will 
not  affect  the  scram  function  of  RPS;  thus, 
the  consequences  of  any  design  basis  events 
will  not  be  affected. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  •   " 

The  proposed  TS  Allowable  Values 
changes  will  not  result  in  any  physical 
changes  to  the  RPS  Electric  Power 
Monitoring  System.  Existing  setpoints  will 
not  be  changed,  only  the  TS  Allowable 
Values  are  being  modified  to  be  more 
conservative. 

The  system  redundancy  and  independence 
are  not  changed,  and  no  new  failure  modes 
are  introduced. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Currently,  there  are  no  TS  bases  for  the 
existing  RPS  Electric  Power  Monitoring 
System  OV,  UV,  and  UF  allowable  values. 
Specific  analytical  limits  for  system  voltage 
and  frequency  are  not  defined  in  the  Safety 
Analysis  Repwrt,  nor  dtscussed  in  any  design 
basis  Allowed  Outage  Time  or  accident 
evaluation. 

Investigation  into  the  licensing  basis  has 
identified  nominal  values  of  +/  - 10%  of  1 20 
VAC  and  -  5%  of  60  HZ  for  the  Allowable 
Values.  These  values  are  included  in  NUREG 
0123,  from  which  LGS's  TSs  were  developed. 
NUREG  0123  also  provides  no  bases  for  these 
values. 

Xhe  proposed  changes  in  the  TS  Allowable 
Values  is  based  on  a  revision  to  the 
calculation  for  RPS  Breaker  Panel— RPS  / 
UPS  (uninterruptible  power  supply)  System 
Bus  Relay  Settings.  This  revision  determines 
the  new  allowable  values  based  on  the  design 
ratings  of  RPS  components,  and  factors  in 
instrument  inaccuracies  and  margin.  These 
changes  will  also  provide  bases  for  the 
associated  TS  section.  The  proposed  changes 
bring  TSs  into  agreement  with  plant  design 
specifications. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
re^aew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location :Pons{own  Public  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.VV.  Durham, 
St.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street.  Philadelphia,  PA  19101. 

NBC  Project  Director:  Robert  A.  Capra. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Date  of  amendment  request:  October 
22,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.8.2. l.b.3 
to  increase  the  minimum  battery 
electrolyte  temperature  limit  from  60°F 
to  72°F.  This  change  resolves  a 
discrepancy  in  the  electrolyte 
temperature  assumed  in  the  Class  1-E 
battery  sizing  calculations  versus  the 
limit  specified  in  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  sUaictures, 
systems  or  components  (SSC).  The  Class-lE 
batteries  will  continue  to  function  as 
designed.  The  Class-IE  battery  system  is 
designed  to  mitigate  the  consequences  of  an 
accident,  and  therefore,  can  not  contribute  to 
the  initiation  of  any  accident.  The  proposed 
TS  surveillance  testing  and  monitoring 
requirements  will  continue  to  ensure  that  the 
Class-IE  batteries  are  capable  of  performing 
their  required  safety  functions.  In  addition, 
this  proposed  TS  change  will  not  increase  the 
probability  of  occurrence  of  a  malhinction  of 
any  plant  equipment  important  to  safety, 
since  the  manner  i(n]  which  the  Class-IE 
battery  system  is  operated  is  not  affected  by 
these  proposed  changes.  The  proposed 
changes  merely  establish  TS  surveillance 
acceptance  criteria  that  more  appropriately 
reflect  the  actual  plant  design.  Therefore,  the 
proposed  TS  changes  would  not  result  in  an 
increase  of  the  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  the  design  of  plant 
systems,  structures  or  components.  The 
design  and  operation  of  the  Class-lE  battery 
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system  is  not  changed  from  that  currently 
described  in  the  (Updated  Final  Safety 
Analysis  ReportI  UFSAR,  only  the  allocation 
of  battery  capacity  design  margin  is  affected 
by  the  increased  TS  minimum  battery 
electrolyte  temperature  limit.  The  Class-lE 
battery  system  will  continue  to  function  as 
designed  to  mitigate  the  consequences  of  an 
accident.  Implementing  new  TS  surveillance 
acceptance  criteria  that  more  appropriately 
reflect  the  actual  plant  design  does  not 
permit  plant  operation  in  a  configuration  that 
would  create  a  different  type  of  malfunction 
to  the  Class-lE  batteries  than  any  previously 
evaluated.  In  addition,  the  proposed  TS 
changes  do  not  alter  the  conclusions 
described  in  the  UFSAR  regarding  the  safety 
related  functions  of  the  Class-lE  batteries  or 
their  support  systems. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  change  involves  the 
implementation  of  new  TS  surveillance 
acceptance  criteria  that  more  appropriately 
reflect  the  actual  plant  design.  The  new  TS 
minimum  battery  electrolyte  temperature 
limit  enables  the  Class-lE  battery  capacity 
margin  to  be  allocated  in  a  manner  which 
conforms  to  Hope  Creek's  current  licensing 
basis.  The  ability  of  the  Class-lE  batteries  to 
independently  supply  their  required  loads 
for  four  hours  without  support  from  battery 
chargers  is  not  affected  by  these  proposed 
changes.  The  safety-related  Class-lE  support 
systems  will  ensure  that  the  proposed  TS 
minimum  electrolyte  temf)erature  limit  is 
met. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit— N21. 
P.O.  Box  236,  Hancocks  Bridge.  NJ 
08038. 

NBC  Project  Director:  Robert  A.  Gapra. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  October 
15,  1998,  as  supplemented  by  letter 
dated  November  11,  1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Vogtle  Electric  Generating 
Plant,  Unit  1  and  Unit  2  Facility 
Operating  Licenses  to  delete  or  modify 


certain  license  conditions,  which  have 
become  obsolete  or  inappropriate.  In 
addition,  the  Technical  Specifications 
would  be  reconstituted  to  reflect  revised 
word  processing.  No  change  in  technical 
requirements  would  be  involved; 
however,  the  font  would  be  changed  to 
Arial  11  point;  page  numbers  would  be 
revised  to  a  limiting  condition  for 
operation  specific  numbering  scheme; 
and  intentional  blank  pages  would  be 
deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  either  remove  or 
modify  provisions  in  the  VEGP  (Vogtle 
Electric  Generating  Plantl  Unit  1  and  [Unit] 
2  Operating  Licenses  that  have  been 
completed  or  are  otherwise  obsolete.  Each 
proposed  change  is  summarized  below: 

Certain  Surveillance  Requirements  (SRs) 
that  were  either  added  or  modified  at  the 
time  of  Improved  Technical  Specifications 
(ITS)  implementation  were  listed  in  the 
Operating  Licenses  with  a  schedule  for 
performance.  With  the  exception  of  Unit  2  SR 
3.8.1.20,  all  SRs  are  deleted  from  the 
Operating  Licenses,  because  they  have  since 
been  performed  according  to  schedule,  and 
will  henceforth  be  performed  in  accordance 
with  the  Technical  Specifications. 

A  condition  concerning  changes  to  the 
Unit  1  initial  test  program  is  deleted  due  to 
the  completion  of  the  program. 

A  condition  related  to  FEMA  (Federal 
Emergency  Management  Agency)  procedures 
and  the  emergency  plan  is  deleted  from  the 
Unit  1  license  due  to  the  obsolescence  of  the 
condition. 

Conditions  requiring  the  submission  of 
Unit  1  reports  concerning  the  steam  generator 
tube  rupture  analysis,  the  reactor  vessel  level 
instrumentation  system,  the  safety  parameter 
display  system,  the  detailed  control  room 
design  review,  and  the  zinc  coating  of  the 
diesel  fuel  storage  tanks  are  deleted  due  to 
completion  of  the  required  activities. 

A  condition  requiring  modification  of  the 
Unit  1  ventilation  exhaust  of  the  alternate 
radwaste  facility  is  deleted  due  to  completion 
of  the  required  activity. 

An  exemption  related  to  the  seismic 
adequacy  of  the  Unit  1  spent  fuel  racks  is 
deleted  because  the  required  actions  are 
completed  and  the  exemption  has  been 
determined  to  be  no  longer  in  effect. 

A  condition  in  both  the  Unit  1  and  Unit 
2  licenses  containing  reporting  requirements 
for  other  license  conditions  is  revised  due  to 
ambiguities  between  the  requirements  in  the 
license  condition  and  those  published  in 
NRC  regulations. 

A  schedular  exemption  for  the  Unit  2 
decommissioning  funding  report  is  deleted 
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because  the  report  was  submitted  as  required 
and  the  exemption  is  no  longer  in  effect. 

The  Technical  Specifications  and 
associated  Bases  have  been  converted  from 
WordPerfect*  for  DOS  version  5.1  to 
Microsoft*  Word  97.  There  were  no  changes 
to  technical  requirements.  The  only  visible 
changes  to  the  document  are  as  follows:  (1) 
the  font  was  changed  to  Arial  11  point;  ((2)] 
page  numbers  were  revised  to  an  LCO 
[limiting  condition  for  operation]  specific 
numbering  scheme;  and  1(3)1  intentionally 
blank  pages  were  deleted. 

The  proposed  changes  discussed  above  are 
strictly  administrative/editorial  and  do  not 
affect  the  operation  or  function  of  any  plant 
system,  component,  or  structure.  Therefore, 
the  proposed  changes  do  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  a  previously  evaluated 
accident. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  and  different  type  of 
accident  from  any  previously  evaluated. 

The  proposed  administrative/editorial 
changes  do  not  alter  the  operation  of  any 
plant  system  or  equipment  and  do  not 
introduce  a  new  mode  of  operation.  Each 
requirement  contained  in  the  license 
conditions  proposed  for  deletion  has  either 
been  completed  or  is  obsolete.  Since  these 
parts  of  the  license  are  no  longer  applicable, 
deletion  of  these  items  does  not  provide  the 
potential  for  an  accident  to  be  created.  The 
conversion  of  the  Technical  Specifications 
from  one  word  processing  format  to  another 
did  not  involve  any  changes  to  technical 
requirements.  Thus,  the  proposed  changes 
cannot  create  a  new  accident  initiating 
mechanism,  and  do  not  create  the  possibility 
of  a  new  and  different  type  of  accident  from 
any  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  license  conditions  proposed  for 
deletion  are  obsolete  and  each  requirement 
has  been  completed.  The  conversion  of  the 
Technical  Specifications  from  one  word 
processing  format  to  another  did  not  involve 
any  changes  to  technical  requirements.  Since 
the  proposed  changes  are  strictly 
administrative/editorial  and  do  not  involve 
any  physical  or  procedural  changes  to  the 
plant,  the  margin  of  safety,  as  defined  in  the 
bases  for  any  Technical  Specification  is  not 
affected  by  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
'iocation:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman  Sanders, 
NationsBank  Plaza.  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia. 

NBC  Project  Director:  Herbert  N. 
Berkow. 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant  (SQN),  Units  1  and  2. 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
November  16,  1996  (TS  98-06). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  Nuclear  Plant  Technical 
Specifications  (TSs)  by  revising  the 
emergency  diesel  generator  (EE>G) 
surveillance  requirements  (SRs)  to  add  a 
note  that  allows  the  SR  to  be  performed 
in  Modes  1,  2,  3  or  4,  if  the  associated 
components  are  already  out-of-service 
for  testing  or  maintenance  and  to 
remove  the  SR  that  verifies  certain 
lockout  features  prevent  EDG  starting. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5G.91(a),  the 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  concluded  that  operation  of  SQN 
Units  1  and  2,  in  accordance  with  the 
proposed  change  to  the  TSs,  does  not  involve 
a  significant  hazards  consideration.  TVA's 
conclusion  is  based  on  its  evaluation,  in 
accordance  with  10  CFR  50.91(a)(1).  of  the 
three  standards  set  forth  in  10  CFR  50.92(c). 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  occurrence  or  the 
consequences  for  an  accident  or  malfunction 
of  equipment  is  not  increased  by  this  request. 
The  proposal  does  not  alter  the  way  any 
structure,  system  or  component  functions, 
does  not  modify  the  manner  in  which  the 
plant  is  operated,  and  does  not  alter 
equipment  out-of-service  time.  This  request 
does  not  degrade  the  ability  of  the  D/G 
[emergency  diesel  generator]  or  equipment 
downstream  of  the  load  sequencers  to 
perform  their  intended  function.  Deleting  the 
surveillance  of  a  nonsafety-related  equipment 
protection  function  from  TS  likewise  does 
not  change  the  probability  or  consequences 
of  analyzed  accident  scenarios.  Dose 
consequences  remain  unchanged  by  this 
request. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  SQN's  FSAR  [Final 
Safety  Analysis  Report]  is  not  created;  nor  is 
the  possibility  for  an  accident  or  malfunction 
of  a  different  type.  The  proposal  does  not 
alter  the  way  any  structure,  system  or 
component  functions  and  does  not  modify 
the  manner  in  which  the  plant  is  operated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  has  not  been  reduc'ed 
since  the  test  methodologies  are  not  being 


changed  and  hCO  [Limiting  Condition  for 
Operation]  allowed  outage  times  are  not 
being  changed.  Deleting  the  surveillance  of  a 
nonsafety-related  equipment  protection 
function  from  TS  likewise  does  not  reduce 
the  margin  of  safety.  The  results  of  accident 
analysis  remain  unchanged  by  this  request. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County,  Ohio 

Date  of  amendment  request:  October 
27,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  existing  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit 
contained  in  Technical  Specification 
2.1.1.2.  The  change  would  apply 
additional  conservatism  by  modifying 
the  MCPR  Safety  Limit  values,  as 
calculated  by  General  Electric,  by 
maintaining  the  limit  of  1.09  for  two 
recirculation  loop  operation  and  by 
increasing  the  limit  from  1.10  to  1.11  for 
single  loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  jequired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
corjsideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  is  no  change  to  any  plant  equipment. 
Per  USAR  Section  4.2.1,  the  fuel  system 
design  bases  are  provided  in  General  Electric 
Standard  Application  for  Reactor  Fuel 
(GESTAR  11).  The  Minimum  Critical  Power 
Ratio  (MCPR)  Safety  Limit  protects  the  fuel 
in  accordance  with  the  design  basis.  The 
MCPR  Safety  Limit  calculations  limit  the 
bundle  power  to  ensure  the  critical  power 
ratio  remains  unchanged.  Therefore,  there  is 
not  an  increase  in  the  probability  of 
transition  boiling.  The  basis  of  the  MCPR 
Safety  Limit  calculation  remains  the  same. 
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ensuring  that  greater  than  99.9%  of  all  fuel 
rods  in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  Therefore,  there  is  no 
increase  in  the  probability  of  the  occurrence 
of  a  previously  analyzed  accident. 

The  fundamental  sequences  of  accidents 
and  transients  have  not  been  altered.  The 
MCPR  Operating  Limits  are  selected  such 
that  potentially  limiting  plant  transients  and 
accidents  prevent  the  MCPR  from  decreasing 
below  the  MCPR  Safety  Limit  anytime  during 
the  transient.  Therefore,  there  is  no  impact 
on  any  of  the  limiting  USAR  Appendix  15B 
transients.  The  radiological  consequences  are 
the  same  as  previously  stated  in  the  USAR, 
and  as  approved  in  the  NRC  Safety 
Evaluation  for  GESTAR  II.  Therefore,  the 
consequences  of  an  accident  do  not  increase 
over  previous  evaluations  in  the  USAR. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  values  are 
designed  to  ensure  that  fuel  damage  from 
transition  boiling  does  not  occur  in  at  least 
99.9%  of  the  fuel  rods  in  the  core  as  a  result 
of  the  limiting  postulated  accident.  The 
values  are  calculated  in  accordance  with 
GESTAR  n  and  the  fuel  vendor's  interim 
implementing  procedures,  which  incorporate 
cycle-sf)ecific  parameters. 

The  GESTAR  II  analysis  has  been  accepted 
by  the  NRC  as  comprehensive  for  ensuring 
that  fuel  designs  will  perform  within 
acceptable  bounds.  The  MCPR  Safety  Limit 
ensures  that  the  fuel  is  protected  in 
accordance  with  the  design  basis.  The 
function,  location,  operation,  and  handling  of 
the  fuel  remain  unchanged.  In  addition,  the 
initiating  sequence  of  events  has  not 
changed.  Therefore,  no  new  or  different  kind 
of  accident  is  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  MCPR  Safety  Limit  values  do  not  alter 
the  design  or  function  of  any  plant  system, 
including  the  fuel.  The  new  MCPR  Safety 
Limit  values  were  calculated  using  NRC- 
approved  methods  described  in  GESTAR  II 
and  the  fuel  vendor's  interim  implementing 
procedures,  which  incorporate  cycle-speciHc 
parameters.  The  MCPR  Safety  Limit  values 
are  consistent  with  GESTAR  n,  the  NRC 
Safety  Evaluation  of  GESTAR  II.  the  NRC 
Safety  Evaluation  Report  for  the  Perry 
Nuclear  Power  Plant  and  its  Supplements  for 
USAR  Sections  4.4.1  and  15.0.3.3.1,  and  the 
Technical  Specification  Bases  (Section 
2.1.1.2)  for  the  MCPR  Safety  Limit.  This 
change  incorporates  a  cycle-specific  MCPR 
Safety  Limit,  as  opposed  to  relying  on  the 
generic  limit.  Therefore,  the  implementation 
of  the  proposed  change  to  the  MCPR  Safety 
Limit  does  not  involve  a  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


U>cal  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry,  OH  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge. 
2300  N  Street,  NW.,  Washington.  DC 
20037. 

NBC  Project  Director:  Stuart  A. 
Richards. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  request:  October 
27.  1998  (supersedes  the  April  12.  1996. 
amendment  request).  This  notice 
supersedes  the  staff's  proposed  no 
significant  hazards  consideration 
determination  evaluation  for  the 
requested  changes  that  was  published 
on  May  8. 1996  (61  FR  20858). 

Description  of  amendment  request: 
The  proposed  amendment  application 
would  change  the  technical 
specifications  (TS)  for  the  reactor 
coolant  system  and  associated  Bases  to 
allow  the  installation  of  electrosleeves 
in  the  Callaway  steam  generators  for  two 
fuel  cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  electrosleeve  configuration  has  been 
designed  and  analyzed  in  accordance  with 
the  requirements  of  the  ASME  [American 
Society  of  Mechanical  Engineers)  Code.  The 
applied  stresses  and  fatigue  usage  for  the 
sleeve  are  bounded  by  the  limits  established 
in  the  ASME  Code.  ASME  Code  minimum 
material  property  values  are  used  for  the 
structiu^  and  plugging  limit  analysis. 
Mechanical  testing  has  shown  that  the 
structural  strength  of  nickel  electrosleeves 
under  normal,  upset  and  faulted  conditions 
provides  margin  to  the  acceptance  limits. 
These  acceptance  limits  bound  the  most 
limiting  (3  limes  normal  operating  pressure 
differential)  burst  margin  reconmiended  by 
RG  [Regulatory  Guide]  1.121.  Leakage  testing 
for  Ve",  W,  >Vi6"  and  V*"  tube  sleeves  has 
demonstrated  that  no  unacceptable  levels  of 
primary  to  secondary  leakage  are  expected 
during  any  plant  condition. 

The  sleeve  nominal  wall  thickness  (used 
for  developing  the  depth-based  plugging 
limit  for  the  sleeve)  is  determined  using  the 
guidance  of  Regulatory  Guide  1.121  and  the 
pressure  stress  equation  of  Section  III  of  the 
ASME  Code.  The  limiting  requirement  of 
Regulatory  Guide  1.121,  which  applies  to 
part  throughwall  degradation,  is  that  the 
minimum  acceptable  wall  must  maintain  a 
factor  of  safety  of  three  against  tube  failure 
under  normal  operating  (design)  conditions. 


A  bounding  set  of  design  and  transient 
loading  input  conditions  was  used  for  the 
minimum  wall  thickness  evaluation  in  the 
generic  evaluation.  Evaluation  of  the 
minimum  acceptable  wall  thickness  for 
normal,  upset  and  postulated  accident 
condition  loading  per  the  ASME  Code 
indicates  these  conditions  are  bounded  by 
the  design  condition  requirement  minimum 
wall  thickness. 

A  bounding  tube  wall  degradation  growth 
rate  per  cycle  and  a  NDE  [Non-Destructive 
Examination)  uncertainty  has  been  assumed 
for  determining  the  sleeve  TS  plugging  limit. 
The  sleeve  wall  degradation  extent  is 
determined  by  NDE.  The  degradation  which 
would  require  plugging  sleeved  tubes  is 
developed  using  the  guidance  of  RG  1.121 
and  is  defined  in  BAW-10219P,  to  be  20% 
throughwall  for  any  service  induced 
degradation. 

The  consequences  of  failure  of  the  sleeve 
are  bounded  by  the  current  steam  generator 
tube  rupture  analysis  included  in  the 
Callaway  FSAR  (Final  Safety  Analysis 
Report).  Due  to  the  slight  reduction  in 
diameter  caused  by  the  sleeve  wall  thickness, 
primary  coolant  release  rates  would  be 
slightly  less  than  assumed  for  the  steam 
generator  tube  rupture  analysis  (depending 
on  the  break  location),  and  therefore,  would 
result  in  lower  total  primary  fluid  mass 
release  to  the  secondary  system. 

A  risk  assessment  for  installation  of 
Electrosleeves  at  Callaway  Plant  was 
performed  for  a  two-cycle  operating  period. 
The  results  of  this  evaluation  determined  that 
sufficient  margins  against  postulated  tube 
rupture  during  bounding  accident  conditions 
exist  for  all  types  of  degradation  of  the 
Electrosleeve  material.  The  calculated 
probability  of  burst  for  a  hypothetical 
population  of  10,000  axial  flaws,  100% 
throughwall  of  the  parent  tube  and  0.40" 
long,  is  4.4x10-11  at  the  end  of  the  second 
operating  cycle.  The  probability  of  burst  for 
postulated  circiunferential  flaws  and  pits  is 
determined  to  be  essentially  zero. 

The  proposed  change  does  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accident  or  the  results  of  LOCA  [Loss 
of  Coolant  Accident]  and  non-LOCA  accident 
analyses  for  the  current  technical 
specification  minimum  reactor  coolant 
system  flow  rate.  The  results  of  the  analyses 
and  testing  demonstrate  that  the  electrosleeve 
is  an  acceptable  means  of  maintaining  tube 
integrity.  Furthermore,  per  Regulatory  Guide 
1.83  recommendations,  the  sleeved  tube  can 
be  monitored  through  periodic  inspections 
with  present  NDE  techniques.  These 
measures  demonstrate  that  installation  of 
sleeves  spanning  degraded  areas  of  the  tube 
will  restore  the  tube  to  a  condition  consistent 
with  its  original  design  basis. 

Conformance  of  the  electrosleeve  design 
with  the  applicable  sections  of  the  ASME 
Code  and  results  of  the  leakage  and 
mechanical  tests,  support  the  conclusion  that 
installation  of  electrosleeves  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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Electrosleeving  does  not  represent  a 
potential  to  adversely  affect  any  plant 
component.  Stress  and  fatigue  analysis  of  the 
repair  has  shown  that  the  ASME  Code  and 
Regulatory  Guide  1.121  criteria  are  not 
exceeded.  Implementation  of  electrosleeving 
maintains-overall  tube  bundle  structural  and 
leakage  integrity  at  a  level  consistent  to  that 
of  the  originally  supplied  tubing  during  all 
plant  conditions.  Leak  and  mechanical 
testing  of  electrosleeves  support  the 
conclusions  of  the  calculations  that  each 
sleeve  retains  both  structural  and  leakage 
integrity  during  all  conditions.  Sleeving  of 
tubes  does  not  provide  a  mechanism 

,  resulting  in  an  accident  outside  of  the  area 
affected  by  the  sleeves.  Any  accident  as  a 
result  of  potential  tube  or  sleeve  degradation 
in  the  repaired  portion  of  the  tube  is  bounded 
by  the  existing  tube  rupture  accident 
analysis. 

'      Implementation  of  sleeving  will  reduce  the 
{KJtential  for  primary  to  secondary  leakage 
during  a  postulated  steam  line  break  while 
not  significantly  impacting  available  primary 
coolant  flow  area  in  the  event  of  a  LOCA.  By 
effectively  isolating  degraded  areas  of  the 

'  tube  through  repair,  the  potential  for  steam 
line  break  leakage  is  reduced.  These 
degraded  intersections  now  are  returned  to  a 

'  condition  consistent  with  the  Design  Basis. 
While  the  installation  of  a  sleeve  reduces 
primary  coolant  flow,  the  reduction  is  far 
below  that  caused  by  plugging.  Therefore,  far 
greater  primary  coolant  flow  area  is 

!  maintained  through  sleeving  versus  plugging. 
3.  The  proposed  change  does  not  involve 

I  a  significant  reduction  in  a  margin  of  safety. 
The  electrosleeve  repair  of  degraded  steam 
generator  tubes  has  been  shown  by  analysis 
to  restore  the  integrity  of  the  tube  bundle 

I  consistent  with  its  original  design  basis 
condition,  i.e.,  tube/sleeve  operational  and 

'  faulted  condition  stresses  are  bounded  by  the 
ASME  Code  requirements  and  the  repaired 

:  tubes  are  leaktight.  The  safety  factors  used  in 
the  design  of  sleeves  for  the  repair  of 
degraded  tubes  are  consistent  with  the  safety 
factors  in  the  ASME  Code  used  in  steam 
generator  design.  The  p)ortions  of  the 
installed  sleeve  assembly  which  represent 

,  the  reactor  coolant  pressure  boundary  can  be 
monitored  for  the  initiation  and  progression 
of  sleeve/tube  wall  degradation,  thus 
satisfying  the  requirements  of  Regulatory 

,  Guide  1.83.  The  portion  of  the  tube  bridged 

'  by  the  sleeve  is  effectively  removed  from  the 
pressure  boundary,  and  the  sleeve  then  forms 
the  new  pressure  boundary.  The  areas  of  the 
sleeved  tube  assembly  which  require 

'  inspection  are  defined  in  BAW-10219P. 
In  addition,  since  the  installed  sleeve 
represents  a  portion  of  the  pressure 

,  boundary,  a  baseline  inspection  of  these 
areas  is  required  prior  to  operation  with 
sleeves  installed.  The  effect  of  sleeving  on 
the  design  transients  and  accident  analyses 
has  been  reviewed  based  on  the  installation 
of  sleeves  up  to  the  level  of  steam  generator 
tube  plugging  coincident  with  the  minimum 
reactor  flow  rate  and  the  Callaway  Safety 
Analysis. 

Provisional  requirements  cited  in  other 
NRC  Safety  Evaluation  Reports  addressing 
the  implementation  of  sleeving  have  required 
the  reduction  of  the  individual  steam 


generator  normal  operation  primary  to 
secondary  leakage  limit  from  500  to  150  gpd 
(gallons  per  day].  Consistent  with  these 
evaluations.  Union  Electric  will  reduce  the 
per  steam  generator  leak  rate  of  500  gpd  in 
TS  3.4.6.2.C  to  150  gpd.  The  establishment  of 
this  leakage  limit  at  150  gpd  provides 
additional  safety  margin.  (The  staff  notes  that 
this  leakage  limit  has  been  incorporated  into 
the  Callaway  Technical  Specifications  via 
license  amendment  #119  dated  October  1, 
1996.] 

Finally,  Union  Electric  will  reduce  the  tube 
plugging  limit  from  48%  through  wall  to 
40%  through  wall  to  be  consistent  with 
NUREG-1431.  The  establishment  of  the 
plugging  limit  at  40%  through  wall  provides 
additional  safety  margin.  [The  staff  notes  that 
this  plugging  limit  has  been  incorporated 
into  the  Callaway  Technical  Specifications 
via  license  amendment  #119  dated  October  1, 
1996.1 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Missouri- 
Columbia,  Elmer  Ellis  Library, 
Columbia,  Missouri  65201-5149. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
November  3,  1998. 

Description  of  amendment  request: 
The  licensee  proposes  to  make 
administrative  changes  to  the  Technical 
Specifications  to  correct  errors,  add 
consistency  within  the  Technical 
Specifications,  and  make  nomenclature 
changes  to  support  and  enhance 
usability  of  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significemt  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because: 

The  proposed  changes  are  purely 
administrative  in  nature  and  have  no  effect 
on  plant  hardware,  plant  design,  safety  limit 
setting,  or  plant  system  operation  and 
therefore  do  not  modify  or  add  any  initiating 
parameters  that  would  significantly  increase 


the  probability  or  consequences  of  an 
accident  previously  evaluated. 

No  new  modes  of  operation  are  introduced 
by  the  proposed  changes  such  that  adverse 
consequences  would  result.  Accordingly,  the 
consequences  of  previously  analyzed 
accidents  are  not  affected  by  this  proposed 
license  amendment. 
*  2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because: 

These  changes  do  not  affect  the  op>eration 
of  any  systems  or  components,  nor  do  they 
involve  any  potential  initiating  events  that 
would  create  any  new  or  different  kind  of 
accident.  Therefore,  the  proposed  changes  do 
not  create  the  piossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  because; 

These  proposed  changes  do  not  affect  any 
equipment  involved  in  potential  initiating 
events  or  safety  limits.  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Administrative  changes,  as  such,  do  not 
constitute  any  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.^ 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Project  Director:  Cecil  O. 
"Phomas. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  10,  1998. 

Description  of  amendment  request: 
The  proposed  changes  to  North  Anna 
Power  Station  (NAPS),  Units  1  and  2. 
Technical  Specification  (TS)  3.4.4  will 
clarify  the  operability  requirements  for 
the  pressurizer  heaters  and  eliminate  a 
potential  verbatim  compliance  issue 
associated  with  the  pressurizer  heaters 
and  emergency  power  supply.  The 
verbatim  compliance  issue  was  created 
when  the  Emergency  Diesel  Generator 
allowed  outage  time  was  changed  from 
72  hours  to  14  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Comf)any  has 
reviewed  the  requirements  of  10  CFR  50.92 
as  they  relate  to  the  proposed  changes  for  the 
North  Anna  Units  1  and  2  and  determined 
that  a  significant  hazards  consideration  is  not 
involved.  The  proposed  changes  will  revise 
the  LCO  (limiting  condition  for  operation] 
3.4.4  to  require  that  the  pressurizer  have  two 
groups  of  pressurizer  heaters  operable  with  a 
capacity  of  greater  than  or  equal  to  125  kW 
and  capable  of  being  fwwered  bom  its 
associated  emergency  bus.  The  Action 
Statement  will  also  be  revised  to  focus  on 
heater  operability.  The  following  is  provided 
to  support  this  conclusion. 

(a)  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  pressurizer  heaters  are  not  an  initiator 
of  any  accident  previously  evaluated.  As  a 
result,  the  probability  of  any  accident 
previously  evaluated  is  not  increased.  The 
pressurizer  heaters  remain  operable  as 
assumed  in  the  accident  analysis  to  mitigate 
the  consequences  of  any  accident.  Therefore, 
the  proposed  changes  to  clarify  the 
operability  requirements  do  not  significantly 
increase  the  probability  of  occurrence  or  the 
consequences  of  any  previously  analyzed 
accident. 

(b)  Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  proposed  Technical  Specifications 
changes  do  not  involve  any  physical 
alteration  of  the  plant  or  changes  in  methods 
governing  normal  plant  operation.  Operation 
of  and  the  design  of  the  pressurizer  heaters 
and  the  associated  power  supplies  are  not 
changed  by  the  proposed  changes.  The 
projxjsed  changes  do  not  impose  any  new  or 
eliminate  any  existing  requirements. 
Therefore,  it  is  concluded  that  no  new  or 
different  kind  of  accident  or  malfunction 
from  any  previously  evaluated  has  been 
created. 

(c)  Does  the  change  involve  a  signiHcant 
reduction  in  a  margin  of  safety? 

The  proposed  Technical  Specifications 
changes  will  not  reduce  the  margin  of  safety 
since  the  change  has  no  effect  on  any  safety 
analyses  assumptions.  The  pressurizer 
heaters  remain  operable  as  assumed  in  the 
safety  analysis  to  mitigate  the  consequences 
of  any  accident  previously  analyzed.  The 
proposed  changes  only  clarify  the  operability 
requirements  for  the  pressurizer  heaters  and 
associated  emergency  jjower  supplies. 
Therefore,  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee^  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Donald  P.  Irwin, 
Esq.,  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, ' 
Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335,  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1,  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  October 
29,  1998. 

Description  of  amendment  request: 
Technical  Specification  changes  (TS) 
relating  to  the  implementation  and 
automatic  removal  of  certain  reactor 
protection  system  trip  bypasses  to 
ensure  that  the  meaning  of  explicit 
terms  used  in  the  TSs  are  consistent 
with  the  intent  of  the  stated 
requirements. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
November  5, 1998  (63  FR  59809). 

Expiration  date  of  individual  notice: 
November  19, 1998. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 


complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  envirorunental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  application  for  amendment:  . 
July  20,  1998. 

Brief  description  of  amendment:  The 
amendment  implements  a  modification 
that  constitutes  an  unreviewed  safety 
question  as  described  in  10  CFR  50.59. 
The  modification  involves  replacing  the 
service  water  heat  exchangers  with  new 
plate  and  fi'ame  heat  exchangers  having 
an  increased  thermal  performance 
capability.  The  planned  modification  is 
similar  to  the  one  completed  on  Unit  1. 
In  addition,  by  a  separate  letter  dated 
July  20,  1998,  the  licensee  submitted  a 
request  to  obtain  approval  for  a 
temporary  one  time  cooling  lineup 
needed  to  support  emergency  diesel 
generator  operabiUty  for  the  installation 
of  the  Unit  2  service  water  heat 
exchanger  replacement,  which  is 
currently  being  reviewed  by  the  NRC 
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staff.  Therefore,  since  the 

Implementation  of  the  proposed  service 
!  Water  heat  exchanger  modification  is 
j  dependent  on  the  staffs  issuance  of  the 
t  one  time  Technical  Specification  (TS) 

change  regarding  installation  of  the 

modification,  this  modification  should 

not  be  implemented  prior  to  the 

Issuance  of  the  one-time  TS  change  for 

installing  the  modification. 
Date  of  issuance:  November  5,  1998. 

'    Effective  date:  This  license 

amendment  is  effective  as  of  the  date  of 

its  issuance  to  be  implemented  after  the 
,  staffs  issuance  of  the  one-time  TS 
I  change  regarding  the  installation  of  the 

service  water  heat  exchanger 

modification. 
1      Amendment  No.:  203. 

Facility  Operating  License  No.  DPR- 

€9:  Amendment  revised  the  Updated 

l^inal  Safety  Analysis  Report. 
Date  of  initial  notice  in  Federal 

Register:  August  12,  1998  (63  FR 

43201). 

1    The  Commission's  related  evaluation 

of  the  amendment  is  contained  in  a 

Safety  Evaluation  dated  November  5, 

1998. 
No  significant  hazards  consideration 

comments  received:  No. 

'    Local  Public  Document  Room 

iocation:  Calvert  County  Library,  Prince 

Frederick,  Maryland  20678. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
uth  County,  Massachusetts 


Plymoi 


-    Date  of  application  for  amendment: 
|une  26, 1998. 

Brief  description  of  amendment:  The 
amendment  modifies  various  Technical 
Specification  pages  to  correct 
typographical  errors,  remove 
inadvertent  replication  of  information, 
and  updates  various  Bases  sections. 

Date  of  issuance:  November  10,  1998. 

Effective  date:  November  10,  1998. 
I    Amendment  No:  178. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  23,  1998  (63  FR 
50933). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
|998. 

No  significant  hazards  consideration 
tomments  received:  No. 

Local  Public  Document  Room 
locatjon;  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 


Carolina  Power  &■  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Dariington  County,  South  Carolina 

Date  of  application  for  amendment: 
March  6, 1998,  as  supplemented 
September  11, 1998.  The  September  11, 
1998,  supplemental  letter  contained 
clarifying  information  only,  and  did  not 
change  the  no  significant  hazards 
consideration  determination. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.9.2  relating  to  the  use  of 
Post-Accident  Monitoring  Source  Range 
neutron  flux  detectors  as  a 
compensatory  measure  in  the  event  that 
one  of  the  two  required  BF3  neutron 
flux  detectors  becomes  inoperable 
during  Mode  6  operations  (refueling). 

Date  of  issuance:  November  12,  1998. 

Effective  date:  November  12,  1998. 

Amendment  No:  180. 

Facility  Operating  License  No.  DPR- 
23:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  3,  1998  (63  FR  30262). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
September  17,  1998,  as  supplemented 
October  15,  1998. 

Brief  description  of  amendments:  The 
amendments  revised  the  Updated  Final 
Safety  Analysis  Report  to  perform  a 
Keowee  Emergency  Power  Engineered 
Safeguards  Functional  Test  during  the 
1998  Unit  3  refueling  outage  at  Oconee. 

Date  of  Issuance:  November  12, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  during  the 
1998  Unit  3  refueling  outage. 

Amendment  Nos.:  Unit  1 — 233;  Unit 
2—233;  Unit  3—232. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  Amendments 
revised  the  Updated  Final  Safety 
Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  September  30,  1998  (63  FR 
52304). 

The  October  15, 1998,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  September  17, 


1998,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

GPU  Nuclear,  Inc.,  Docket  No.  50-320, 
Three  Mile  Island  Nuclear  Station, 
Dauphin  County,  Pennsylvania 

Date  of  application  for  amendment: 
December  2,  1996. 

Brief  description  of  amendment:  This 
amendment  would  revise  audit 
frequency  requirements  and  relocate 
thfem  from  the  Technical  Specifications 
to  the  Quality  Assurance  Plan. 

Date  of  issuance:  November  12,  1998. 

Effective  date:  This  amendment  is 
effective  immediately  to  be 
implemented  written  60  days. 

Amendment  No.:  52. 

Facility  Operating  License  No.  DPR- 
73:  The  amendment  revises  the 
Technical  Specifications. 

"Date  of  initial  notice  in  Federal 
Register:  July  30, 1997  (62  FR  40850). 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Southern  California  Edison  Company,  et 
al.^.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  application  for  amendments: 
May  11,  1998,  as  supplemented  by  letter 
dated  October  9,  1998. 

Brief  description  of  amendments:  The 
amendments  modify  the  technical 
specifications  (TS)  for  San  Onofre 
Nuclear  Generating  Station  Unit  Nos.  2 
ar/i  3  to  implement  10  CFR  Part  50 
Appendix  J,  Option  B  for  performance- 
based  reactor  containment  leakage 
testing. 

Date  of  issuance:  November  6,  1998. 

Effective  date:  November  6,  1998,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  2  -144;  Unit  3 
-135. 

Facility  Operating  License  No.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48265). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  6, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

STP  Nuclear  Operating  Company, 
Doclcet  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  6, 
1998. 

Brief  description  of  amendments: 
Relocates  the  description  of  the  reactor 
coolant  system  design  features  in 
Technical  Specification  5.4  to  the 
Updated  Final  Safety  Analysis  Report, 
which  already  contains  the  information. 

Date  of  issuance:  November  18,  1998. 

Effective  date:  November  18, 1998,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  98;  Unit  2 — 
Amendment  No.  85. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48266). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas. 

Date  of  amendment  request:  July  6, 
1998  ,  as  supplemented  on  October  28, 
1998. 

Brief  description  of  amendments: 
Relocate  the  Technical  Specification  3/ 
4.3.3.3  requirements  for  Seismic 
Instrumentation  to  the  Technical 
Requirements  Manual. 

Date  of  issuance:  November  18,  1998. 

Effective  date:  November  18, 1998,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  99;  Unit  2 — 
Amendment  No.  86. 


Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48267). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas. 

Date  of  amendment  request:  July  6, 
1998,  as  supplemented  on  October  28, 
1998. 

Brief  description  of  amendments: 
Relocates  the  Technical  Specification  3/ 
4.7.13  requirements  for  the  Area 
Temperature  Monitoring  System  to  the 
Technical  Requirements  Manual. 

Date  of  issuance:  November  18,  1998. 

Effective  date:  November  18,  1998,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  100;  Unit  2 — 
Amendment  No.  87. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendment  revises 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48267).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18,  1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee. 

Date  of  application  for  amendments: 
February  13,  1998  (TS  97-07). 

Brief  description  of  amendments:  The 
amendments  incorporate  new  main 
steam  isolation  valve  (MSIV) 
requirements  that  are  consistent  with 
NUREG-1431,  the  Westinghouse 
Standard  Technical  Specifications  (TS), 
including  testing  requirements  for  the 
MSIVs  that  ensure  the  valves  close  on 
an  automatic  actuation  signal. 

Date  of  issuance:  November  17,  1998. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  236  and  226. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22,  1998  (63  FR  19980). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  26,  1998  (TS  98-02). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  and  their  Bases  to  lower 
the  specific  activity  limit  for  the 
primary  coolant  system  from  1.0 
microcurie/gram  dose  equivalent 
iodine-131  to  0.35  microcurie/gram,  as 
provided  for  in  NRC  Generic  Letter  95- 
05,  "Voltage-Based  Repair  Criteria  for 
Westinghouse  Steam  Generator  Tubes 
Affected  by  Outside  Diameter  Stress 
Corrosion  Cracking."  This  change 
allows  a  proportional  increase  in  main 
steam  line  break  induced  primary-to- 
secondary  leakage  when  implementing 
the  alternate  steam  generator  tube  repair 
criteria,  which  the  NRC  has  already 
approved  for  Sequoyah  Nuclear  Plant, 
Units  1  and  2. 

Date  of  issuance:  November  17,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  237  and  227. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  15,  1998  (63  FR  38205). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 


Tennessee 
50-390  Wa 
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Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
(WBN)  Rhea  County,  Tennessee 

Date  of  application  for  amendment: 
August  5, 1998  (TS  98-008). 

Brief  description  of  amendment:  This 
tmendment  is  in  response  to  your 
application  dated  August  5, 1998.  The 
amendment  revises  the  WBN  Technical 
Specifications  (TS)  and  associated  TS 
Bases  to  allow  up  to  4  hours  to  make  the 
residual  heat  removal  suction  relief 
valve  available  as  a  cold  overpressiu« 
mitigation  system  relief  path. 

Date  of  issuance:  November  10, 1998. 
I  Effective  date:  November  10, 1998. 
'  Amendment  No.:  14. 
'    Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  23, 1998  (63  PR 
50940). 

1 1  The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
1998. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 

TN  37402. 

I 

tU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

1    Date  of  amendment  request:  July  10, 
1996  (TXX-96405),  as  supplemented  by 
letters  dated  October  1,  1996  (TXX- 
96475),  and  July  1, 1998  (TXX-98159). 

Brief  description  of  amendments:  The 
amendment  would  take  credit  for  the 
addition  of  train  oriented  Fan  Coil  Units 
for  each  UPS  and  Distribution  Room 
and  would  provide  redundancy  to  the 
existing  Air  Conditioning  (A/C)  Units 
(TS  3/4.7.11  and  its  associated  bases). 

Date  of  Issuance:  Date  of  issuance: 
November  18, 1998. 
1   Effective  date:  November  18, 1998,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  61;  Unit  2 — 
Amendment  No.  47. 
I   Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 
I '  Date  of  initial  notice  in  Federal 
Register:  February  12, 1997  (62  FR 
6579). 

I   The  Commission's  related  evaluation 
(^the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1998. 

No  significant  hazards  consideration 
conmients  received:  No. 


Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  ArUngton,  TX  76019. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
May  7, 1998. 

Brief  description  of  amendment:  This 
amendment  revises  'Technical 
Specification  5.4,  "Fuel  Storage,"  to 
increase  the  allowable  mass  of  uranium- 
235  (U235)  per  axial  centimeter  for  fuel 
storage.  The  requested  change  will 
allow  the  use  of  new  Siemens  Power 
Corporation  heavy  fuel  assembly 
designs. 

Date  of  Issuance:  November  12, 1998. 

Effective  date:  November  12, 1998. 

Amendment  No.:  141. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  17, 1998  (63  FR  33111). 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Co&in  Library,  2420  Nicolet  Drive, 
Green  Bay,  WI  54311-7001. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director  Division  of  Reactor  Projects — 
nj/IV  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-31931  Filed  12-1-98;  8:45  am] 
BHJJNQCOOE  7SM-01-P 


PRESIDIO  TRUST 

Management  of  the  Presidio 

AGENCY:  The  Presidio  Trust. 

ACTION:  Notice  of  availability  for  pubUc 

comment. 

SUMMARY:  This  notice  annoimces  the 
availability  of  and  requests  comments 
on  the  Interim  Com|}endium  compiled 
pursuant  to  final  interim  regulations 
concerning  management  of  the  area 
under  the  administrative  jurisdiction  of 
the  Presidio  Trust.  The  final  interim 
regulations  were  adopted  by  the 
Presidio  Trust  as  36  CFR  parts  1001, 
1002, 1004,  and  1005  and  published  in 
the  Fedra-al  Register  on  Jime  30, 1998 
(63  FR  35694). 


DATES:  Comments  on  the  Interim 
CcAnpendium  must  be  received  by 
January  29, 1999. 

ADDRESSES:  Written  comments  on  the 
Interim  Compendium  must  be  sent  to 
Karen  A.  Cook,  General  Counsel,  The 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Cook,  General  Counsel,  The 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052.  Telephone:  415-561-5300. 

SUPPLEMENTARY  INFORMATION: 

BackgnNind 

The  Presidio  Trust's  final  interim 
regulations  at  36  CFR  parts  1001, 1002, 
1004,  and  1005  provide  that  the  Board 
of  Directors  of  the  Presidio  Trust  "shall 
compile  in  writing  all  the  designations, 
closures,  permit  requirements  and  other 
restrictions  imposed  imder 
discretionary  authority."  36  CFR 
1001.7(b).  The  Board  has  compiled 
these  in  an  Interim  Compendium.  This 
Interim  Compendium  was  approved  by 
the  Board  on  June  30, 1998  and  is 
currently  in  effect. 

Although  public  notice  and  comment 
on  this  Interim  Compendium  is  not 
required  by  the  Trust's  regulations  or 
otl^er  apphcable  authority,  the  Trust's 
Board  has  decided  to  make  the  Interim 
Compendium  available  for  pubfic 
comment  for  a  period  of  60  days. 
Following  the  public  comment  period, 
the  Trust  will  consider  any  comments 
received  and  make  any  appropriate 
changes  to  the  Interim  Compendium. 
Because  the  Trust  is  currently  engaged 
in  a  rulemaking  concerning 
management  of  the  Presidio  and  various 
administrative  matters,  the  Trust  may 
make  other  changes  to  the  Interim 
Compendium  both  during  this  comment 
period  and  following  its  dose. 

How  to  Obtain  Copies 

During  this  comment  period,  a  copy 
of  the  Interim  Compendium  is  available 
for  pubhc  inspection  and  copying 
during  normal  office  hours  (9:00  a.m.  to 
5:04  p.m.,  excluding  Saturdays, 
Simdays,  and  Federal  hofidays)  at  the 
offices  of  the  Presidio  Trust,  34  Graham 
Street,  The  Presidio,  San  Francisco,  CA 
94129.  Prior  to  the  close  of  the  conunent 
period,  upon  receipt  of  a  written  request 
and  advance  payment  by  check  or 
money  order  to  the  Presidio  Trust  in  the 
amount  of  $2.40  for  photocopying 
charges,  the  Trust  will  mail  a  copy  of 
the  Interim  Compendium  to  any 
interested  member  of  the  pubUc. 
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Dated;  November  23, 1998. 
Karen  A.  Cook, 
General  Counsel. 
[FR  Doc.  98-31909  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  431fr-4R-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23572;  813-186] 


KECALP  Inc.,  et  al. 
Application 


Notice  of 


November  24,  1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
(the  "Act")  and  rule  17d-l  under  the 
Act  to  amend  a  prior  order  and  under 
sections  6(b)  and  17(b)  to  permit  certain 
transaction  otherwise  prohibited  by 
section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  Applicant 
request  an  order  to  exempt  certain 
limited  partnerships  registered  under 
the  Act  as  closed-end  management 
investment  companies  form  certain 
provisions  of  the  Act  and  permit  the 
partnerships  to  engage  in  certain  joint 
transactions.  Each  partnership  is  an 
"employees'  securities  company"  as 
defined  in  section  2(a)(13)  of  the  Act. 
The  requested  order  amends  several 
previous  orders  (collectively,  the 
"KECALP  Order"). »  In  addition, 
applicant  request  relief  to  permit  two 
partnerships  to  transfer  interests  in 
certain  investments  to  an  affiliated 
entity  in  exchange  for  limited 
partnership  interests  in  that  entity. 
APPLICANTS:  KECALP  Inc.  ("General 
Partner");  Merrill  Lynch  KECALP  L.P. 
1986  ("1986  Partnership"),  Merrill 
Lynch  KECALP  L.P.  1987  ("1987 
Partnership"),  Merrill  Lynch  KECALP 
L.P.  1989  ("1989  Partnership").  Merrill 
Lynch  KECALP  L.P.  1991  ("1991 
Partnership"),  Merrill  Lynch  KECALP 
L.P.  1994  ("1994  Partnership"),  Merrill 


'  Merrill  Lynch  KECALP  Ventures  Limited 
Partnership  1982,  et  al..  Investment  Company  Act 
Rel.  Nos.  12290  (Mar.  11.  1982)  (notice)  and  12363 
(Apr.  8.  1982)  (order);  Merrill  Lynch  KECALP 
Growth  Investments  Limited  Partnership  1983,  et 
al..  Investment  Company  Act  Rel.  Nos.  18082  (Apr. 
8.  1991)  (notice)  and  18137  (May  7,  1991)  (order); 
Merrill  Lynch  KECALP  Growth  Investments  L.P. 
1983.  et  al..  Investment  Company  Act  Rel.  Nos. 
20280  (May  5,  1994)  (notice)  and  20328  (June  1, 
1994)  (order);  Merrill  Lynch  KECALP  L.P.  1994,  et 
al.,  Investment  Company  Act  Rel.  Nos.  21124  (June 
8.  1995)  (notice)  and  21187  (Jul.  5,  1995)  (order): 
and  Merrill  Lynch  KECALP  L.P.  1997,  et  al.. 
Investment  Company  Act  Rel.  Nos.  22647  (Apr.  30, 
1997)  (notice)  and  22689  (May  28.  1997)  (order). 


Lynch  KECALP  L.P.  1997  ("1997 
Partnership"),  and  Merrill  Lynch 
KECALP  L.P.  1999  ("1999  Partnership") 
(collectively,  together  with  other 
partnerships  that  may  be  organized  by 
the  General  Partner  in  the  future,  the 
"Partnerships");  and  Merrill  Lynch 
Global  Emerging  Markets  Partners,  L.P. 
("Global  Investment  Fund"). 
RLING  DATES:  The  application  was  filed 
on  April  14,  1998,  and  amended  on 
September  15,  1998.  Applicants  have 
agreed  to  file  and  amendment  during 
the  notice  period,  the  substance  of 
which  is  reflected  in  this  notice. 
HEARING  OR  N0T1RCATI0N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  wnriting  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  16,  1998,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  a 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  request  should  state  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  tot  he  Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street,  N.W..  Washington.  D.C. 
20549.  Applicants,  South  Tower.  World 
Financial  Center.  225  Liberty  Street. 
New  York,  NY  10080-6123. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Michael  W.  Mundt.  Staff  Attorney,  at 
(202)  942-0578,  or  Edward  P. 
Macdonald.  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Each  Partnership  is  a  Delaware 
limited  partnership  registered  under  the 
Act  as  a  non-diversified,  closed-end 
management  investment  company.  Each 
Partnership  is  an  "employees'  securities 
company"  with  in  the  meaning  of 
section  2(a)(13)  of  the  Act  and  operates 
according  to  the  terms  of  the  KECALP 
Order.  Limited  partnership  interests  in 
the  Partnerships  were  offered  to  certain 
employees  of  Merrill  Lynch  &  Co.,  Inc. 
("ML  &  Co.")  and  its  subsidiaries  and  to 
non-employee  directors  of  ML  &  Co.  The 


1997  Partnership  also  offered  limited 
partnership  interests  to  ML  &  Co.  in 
connection  with  certain  deferred 
compensation  arrangements.  Applicants 
state  that  the  Partnerships  enable 
directors  and  certain  officers  and  other 
employees  to  pool  their  investment 
resources  and  to  receive  the  benefit  of 
certain  investment  opportunities  that 
come  to  the  attention  of  ML  &  Co.  or  its 
subsidiaries.  Applicants  assert  that  the 
Partnerships  are  primarily  for  the 
benefit  of  the  employee/director  limited 
partners  and  are  a  significant  way  for 
ML  &  Co.  and  its  subsidiaries  to  attract 
and  retain  qualified  personnel. 

2.  Applicants  expect  that  the  General 
Partner  will  organize  additional 
partnerships  in  the  future  (such 
partnerships,  together  with  the  1999 
Partnership.  "Future  Partnerships").  ^ 
Interests  in  Future  Partnerships  will  be 
offered  to  employees  of  ML&  Co.  and  its 
subsidiaries  who  earn,  or  whose 
annualized  salary  is,  at  least  $100,000 
for  the  calendar  year  preceding  the 
offering.  No  employee  meting  this 
requirement  will  be  permitted  to  invest 
more  than  15%  of  the  employee's  cash 
compensation  form  ML  &  Co.  and  its 
subsidiaries  in  any  partnership  unless 
such  employee  is  an  "accredited 
investor,"  as  defined  in  rule  501(a)  of 
Regulation  D  under  the  Securities  Act  of 
1933  ("1933  Act").  Future  Partnerships 
also  may  offer  limited  partnership 
interests  to  persons  on  retainer  with  ML 
&  Co.  or  its  subsidiaries  if  the  persons 
qualify  as  "accredited  investors"  Other 
than  the  requirement  that  they  be 
"accredited  investors,"  persons  on 
retainer  will  participate  in  Future 
Partnerships  on  the  same  terms  as 
employees  of  ML  &  Co.  In  addition.  ML 
&  Co.  and  its  affiliates  may  acquire 
limited  partnership  interests  in  Future 
Partnerships  to  mirror  the  election  by 
select  employees  of  ML  &  Co.  and  its 
subsidiaries  to  participate  in 
compensation  or  investment  programs 
where  the  return  is  linked  to  the 
performance  of  a  Partnership.  To  make 
such  an  investment,  ML  &  Co.  or  its 
affiliate  must  (i)  determine  that  the 
eligibility  requirements  for  employee 
participation  in  the  compensation  or 
investment  program  are  at  least  equal  to 
the  standards  for  direct  investment  by 
employees  of  ML  &  Co.  in  the 
Partnership  and  (ii)  agree  to  vote  its 
interests  in  Partnership  in  identical 
proportions  to  other  limited  partners. 
Persons  eligible  to  invest  in  the 


*  Any  entity  that  currently  intends  to  rely  on  the 
requested  order  is  named  as  an  applicant.  Any  other 
existing  or  future  entity  that  relies  on  the  requested 
order  will  comply  with  the  terms  and  conditions  of 
the  application. 
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Partnerships  are  referred  to  as  "Limited 
Partners."  Interests  in  the  Partnerships 
are  non-transferable  except  with  the 
express  consent  of  the  General  Partner 
and,  in  any  event,  are  not  transferable  to 
persons  who  are  not  Limited  Partners, 
except  that  interests  may  be  transferred 
to  members  of  a  Limited  Partner's 
immediate  family  or,  by  operation  of 
law,  to  certain  other  parties  under 
special  circumstances. 

3.  The  General  Partner  is  an  indirect, 
wholly-owned  subsidiary  of  ML  &  Co. 
that  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  The  General  Partner  is 
responsible  for  the  management  of  the 
Partnerships  and  has  the  authority  to 
make  all  decisions  regarding  the 
acquisition,  management,  and 
disposition  of  the  partnerships' 
investments.  The  board  of  directors  of 
the  General  Partner  ("Board")  will 
continue  to  have  overall  responsibility 
for  a  Partnerships'  investments. 

4.  Under  the  partnership  agreements 
of  the  Partnerships,  the  General  Partner 
pays  operating  expenses  in  connection 
with  the  Partnerships  and  is  entitled  to 
receive  annual  reimbursements  from  the 
Partnerships  of  up  to  1.5%  of  the 
Limited  Partners'  capital  contributions. 
In  addition,  the  General  Partner  is 
responsible  for  any  conmaissions 
chargeable  to  the  Partnerships  with 
respect  to  portfoUo  transactions.  Future 
partnership  may  pay  operating  expenses 
directly  and  reimburse  the  Gener^ 
partner  for  personnel,  overhead  and 
other  administrative  expenses.  Amounts 
paid  by  the  Future  Partnership  for 
operating  expenses  and  reimbursements 
to  the  General  Partner  will  be  subject  to 
an  annual  aggregate  limit  of  1.5%  of 
Limited  Partners'  capital  commitments. 
Appropriate  disclosure  regarding 
payments  and  reimbursements  will  be 
set  forth  in  %  Future  Partnership's 
offering  dociunents.  To  the  extent 
provided  in  their  organizational 
dociunents,  Future  Partnerships  also 
may  be  responsible  for  payment  of 
commissions  and  other  fees  and 
expenses  relating  to  the  acquisition, 
monitoring  and  disposition  of  portfolio 
investments. 

5.  The  Global  Investment  Fund  is  a 
Delaware  limited  partnership  formed  to 
achieve  capital  appreciation  principally 
through  privately  negotiated  equity  and 
equity-linked  investments  in  companies 
operating  primarily  in  emerging 
markets.  ML  Global  Capital  L.L.C.,  an 
affiliate  of  ML  &  Co.,  is  the  general 
partner  of  the  Global  Investment  Fund, 
and  ML  Global  Partners,  Inc.,  a 
subsidiary  of  ML  &  Co.,  performs  the 
management  services.  The  Global 
Investment  Fund  is  exempt  from 


regulation  under  the  Act  in  reliance  on 
section  3(c)(7)  of  the  Act.  The  Global 
Investment  Fund  seeks  reUef  so  that  the 
1994  Partnership  and  1997  Partnership 
m^  transfer  interests  in  certain 
investments  to  the  Global  Investment 
Fund  in  exchange  for  limited 
partnership  interests  in  the  Global 
Investment  Fund. 

6.  Under  the  KECALP  Order,  ML  & 
Co.  or  a  subsidiary  may  acquire  an 
investment  approved  by  the  General 
Partner  for  acquisition  by  the 
Partnership  and  hold  the  investment 
("Warehoused  Investment")  until  the 
closing  of  the  Partnership's  offering  to 
Limited  Partners.  Upon  completion  of 
its  offering,  the  Partnership  would 
purchase  each  Warehoused  Investment 
from  ML  &  Co.  or  the  subsidiary  at  the 
lesser  of  each  Warehoused  Investment's 
(a)  fair  value  on  the  date  of  purchase  by 
the  Partnership  or  (b)  purchase  cost  paid 
by  ML  &  Co.  and  its  subsidiaries. 
AppUcants  assert  that  the  Warehoused 
Investment  procedure  facilitates  the 
Partnerships'  investment  process.  The 
requested  order  would  permit  the 
Partnerships  to  acquire  Warehoused 
Investments  from  ML  &  Co.  and  its 
subsidiaries  subject  to  modified 
conditions  that  would  afford  the 
Partnerships  greater  flexibility. 

7.  Under  the  KECALP  Order,  the 
Partnerships  also  may  engage  in  certain 
joint  transactions  and  investments  with 
affiliates  of  the  Partnerships.  Applicants 
seek  rehef  to  permit  certain  joint 
transactions,  including  transactions 
involving  restructurings  and 
recapitalizations,  (collectively,  "Merrill 
Lynch  Investments")  in  whicii  the 
Partnerships  are  participants  with  ML  4 
Co.  and  other  affiliated  persons  of  the 
Partnerships  ("AffiUated  Co-Investors") 
subject  to  the  conditions  detailed  below. 

Applicants'  Legal  Analysis 

A.  Warehoused  Investments 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
that  company.  ML  &  Co.  and  each  of  its 
direct  and  indirect  wholly-owned 
subsidiaries,  including  the  General 
Partner,  are  affiUated  persons  under 
section  2(a)(3)(C)  of  the  Act.  The 
General  Partner  is  an  affiliated  person  of 
the  Partnerships  imder  section  2(a)(3)(D) 
of  the  Act.  As  a  result  of  these 
affiliations,  sales  of  securities  or  other 
property  on  a  principal  basis  by  the 
General  Partner  or  an  affiUate  to  the 
Partnership  may  be  prohibited  imder 
section  17(a). 

2.  Section  6(b)  of  the  Act  provides 
that  the  Commission  shall  exempt 


employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemption  is  consistent  with 
the  protection  of  investors.  Section  17(b) 
of  the  Act  permits  the  Commission  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  1 7(a)  if 
it  finds  that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  pohcy 
of  each  investment  company  concerned, 
andlhe  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

3.  AppUcants  request  reUef  from 
section  17(a)  pursuant  to  sections  6(b) 
and  17(b)  of  the  Act  to  permit  the 
Partnerships  to  acquire  Warehoused 
Investments  from  ML  &  Co.  and  direct 
and  indirect  wholly-owned  subsidiaries 
of  ML  &  Co.  (including  the  General 
Partner)  subject  to  conditions  modified 
from  the  KECALP  Order.  Under  the 
reqifested  order,  (i)  the  warehouse 
period  during  which  ML  &  Co.  or  a 
subsidiary  may  hold  a  Warehoused 
Investment  would  be  increased  from  12 
to  18  months;  (ii)  the  purchase  price 
paid  by  a  Partnership  for  the 
Warehoused  Investments  would  be 
calculated  on  an  aggregate  basis,  rather 
than  for  each  Warehoused  Investment 
individually;  and  (iii)  the  approval  of  a 
Warehoused  Investment  by  the  Board 
for  acquisition  by  a  Partnership  would 
be  made  either  prior  to  or  within  30 
days  of  the  acquisition  of  the 
Warehoused  Investment  by  ML  &  Co.  or 
its  subsidiary.^ 

4.  AppUcants  state  that  with  the 
proposed  changes,  the  transactions 
involving  Warehoused  Investments  wiU 
continue  to  meet  the  standards  of 
sections  6(b)  and  17(b).  AppUcants 
assert  that  the  revised  conditions  would 
allow  for  a  valuation  method  for 
Warehoused  Investments  that  is  more 
fair  to  the  pubUc  shareholders  of  ML  & 
Co.  and  that  will  not  cause  a  Partnership 
to  pay  more  than  the  aggregate  fair  value 
of  Warehoused  Investments  acquired  on 
its  behalf.  In  addition,  applicants  state 
that  the  change  in  the  timing  of  the 
Board  approval  wiU  provide  the 
Partnerships  with  increased  investment 
flexibiUty  by  allowing  for  circumstances 
where  a  Partnership  has  been  presented 
withthe  opportunity  to  invest  in  a 
transaction,  but  the  Board  of  Directors  of 
the  General  Partner  has  not  been  able  to 
make  all  of  the  required  findings  prior 


>  Under  the  KECALP  Order,  the  Board  approved 
the  acquisition  of  a  Warehoused  Investment  prior 
to  its  purchase  by  ML  k  Co.  or  a  subsidiary  and 
approved  the  acquisition  a  second  time  after  the 
closing  of  the  Partnership's  offering  to  the  Limited 
Partners. 
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to  the  purchase  by  ML  &  Co.  or  its 
subsidiaries. 

B.  Transaction  with  the  Global 
Investment  Fund 

1.  Applicants  request  rehef  pursuant 
to  sections  6(b)  and  17(b)  of  the  Act 
from  section  17(a)  of  the  Act  to  permit 
the  1994  Partnership  and  1997 
Partnership  to  transfer  their  interests  in 
certain  investments  to  the  Global 
Investment  Fund  in  exchange  for 
limited  partnership  interests  in  the 
Global  Investment  Fund.  The  1994 
Partnership  and  the  1997  Partnership 
are  invested  in  certain  portfolio 
companies  in  which  the  Global 
Investment  Fund  also  is  invested. 
Applicants  state  that  the  exchange  will 
have  no  economic  effect  on  the 
Partnerships  because  it  would  be 
structured  so  that  each  Partnership 
would  only  change  the  vehicle  through 
which  the  Partnerships  hold  these 
investments,  and  the  Partnerships' 
interests  in  the  Global  Investment  Fund 
would  correspond  only  to  the 
transferred  investments.  The  transfer  of 
the  Partnerships'  investments  to  the 
Global  Investment  Fund  would  not  be 
deemed  by  the  Partnerships  to  be  an 
event  requiring  any  change  in  the 
valuation  of  the  Partnerships'  interests 
in  the  investments.  The  Partnerships 
will  not  pay  any  fees  to  ML  &  Co.  or  its 
affiliates  in  connection  with  the 
transfer.  Upon  disposition  of  an 
investment  by  the  Global  Investment 
Fund,  each  Partnership  would  receive 
the  portion  of  any  net  proceeds 
corresponding  to  its  indirect  interest  in 
the  investments. 

C.  Joint  Investments  by  the  Partnerships 
and  their  Affiliates 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  affiliated 
persons  from  participating  in  joint 
arrangements  with  a  registered 
investment  company  unless  authorized 
by  the  Commission.  Rule  17d-l 
provides  that  in  passing  on  applications 
for  such  orders,  the  Commission  will 
consider  whether  the  participation  by 
the  investment  company  is  consistent 
with  the  provisions,  policies,  and 
purpose  of  the  Act,  and  the  extent  to 
which  the  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 

2.  Applicants  seek  relief  pursuant  to 
section  6(b)  and  rule  17d-l  to  permit 
Merrill  Lynch  Investments  in  which  the 
Partnerships  are  participants  with 
Affiliated  Co-Investors.  Applicants 
assert  that  the  proposed  conditions  that 
would  govern  these  transactions  would 
assure  that  the  Partnerships  participate 
on  a  basis  no  less  advantageous  than 


that  of  Affiliated  Co-Investors. 
Applicants  also  assert  that  the 
community  of  interest  between  the 
Partnerships  and  ML  &  Co.  would 
further  assure  that  the  transactions 
would  be  in  the  best  interests  of  the 
Partnerships. 

D.  Certain  Compensation  to  ML  &■  Co.  or 
Affiliates 

1.  Section  17(e)  of  the  Act  and  rule 
17e-l  under  the  Act  limit  the 
compensation  an  affiliated  person  may 
receive  when  acting  as  agent  or  broker 
for  a  registered  investment  company. 
Applicants  request  an  exemption  from 
section  17(e)  pursuant  to  section  6(b)  to 
permit  ML  &  Co.  or  an  affiliated  person, 
acting  as  an  agent  or  broker,  to  receive 
placement  fees,  financial  advisory  fees 
or  other  compensation  in  connection 
with  the  purchase  and  sale  of  securities 
by  a  Partnership,  provided  that  the  fees 
or  other  compensation  can  be  deemed 
"usual  and  customary."  Applicants  state 
that  fees  or  other  compensation  will  be 
deemed  "usual  and  customary"  only  if: 
(i)  the  Partnership  is  purchasing  or 
selling  securities  alongside  other 
unaffiliated  third  parties  who  are  also 
similarly  purchasing  or  selling 
securities;  (ii)  the  fees  or  other 
compensation  that  are  being  charged  to 
the  Partnership  are  also  being  charged  to 
the  unaffiliated  third  parties;  and  (iii) 
the  amount  of  securities  being 
purchased  or  sold  by  a  Partnership  does 
not  exceed  50%  of  the  total  amount  of 
securities  being  purchased  or  sold  by 
the  Partnership  and  the  unaffiliated 
third  parties.  Applicants  assert  that 
compliance  with  section  17(e)  could 
prevent  a  Partnership  from  participating 
in  a  transaction  in  which  ML  &  Co.  or 
an  affiliate  does  not,  for  other  business 
reasons,  wish  a  Partnership  to  be  treated 
in  a  more  favorable  manner  than 
unaffiliated  parties  also  participating  in 
the  transaction. 

2.  Applicants  also  request  an 
exemption  from  rule  17e-l  to  the  extent 
necessary  to  permit  each  Partnership  to 
comply  with  rule  17e-l  without  the 
necessity  of  having  a  majority  of  the 
directors  of  the  General  Partner  who  are 
not  "interested  persons"  take  the 
actions  and  make  the  approvals 
specified  in  the  rule.  Because  all  the 
directors  of  the  General  Partner  will  be 
affiliated  persons,  a  Partnership  could 
not  comply  with  rule  17e-l  without  the 
requested  relief.  Applicants  state  that 
each  Partnership  will  have  a  majority  of 
the  directors  of  the  General  Partner  take 
the  actions  and  make  the  approvals 
required  in  the  rule.  Each  Partnership 
will  otherwise  comply  with  the 
requirements  of  rule  17e-l. 


F.  Custody  of  Partnership's  Assets 

1.  Section  17(f)  of  the  Act  prescribes 
certain  requirements  as  to  the  custody  of 
assets  of  registered  investment 
companies.  The  KECALP  Order  permits 
certain  subsidiaries  of  ML  &  Co.  to  act 
as  custodians  of  the  Partnerships'  assets 
without  a  written  contract  required  by 
section  17(f).  Rule  17f-l(b)(4)  under  the 
Act  requires  that  securities  held  by  a 
custodian  that  is  a  member  of  a  national 
securities  exchange  be  verified 
periodically  by  independent  public 
accountants.  Applicants  request  relief 
from  this  requirement  pursuant  to 
section  6(b)  with  respect  to  the 
Partnerships'  assets  held  by  an  ML  &  Co. 
subsidiary  pursuant  to  the  rule. 
Applicants  state  that  the  Partnerships' 
assets  so  held  are  subject  to  an  annual 
independent  audit  and  that  in  light  of 
the  community  of  interest  between  ML 
&  Co.  and  the  Partnerships,  compliance 
vdth  this  requirement  in  the  rule  would 
be  unduly  burdensome. 

F.  Periodic  Reporting 

1.  Section  30(h)  of  the  Act  requires 
that  every  officer,  director,  and  member 
of  an  advisory  board  of  a  closed-end 
investment  company  be  subject  to  the 
same  duties  and  liabilities  as  those 
imposed  upon  similar  classes  of  persons 
under  section  16  of  the  Securities 
Exchange  Act  of  1934.  As  a  result,  the 
General  Partner  of  each  Partnership  and 
certain  other  persons  are  required  to  file 
Forms  3,  4,  and  5  with  respect  to  their 
ownership  of  interests  in  a  Partnership. 
Applicants  request  an  exemption 
pursuant  to  section  6(b)  from  the 
requirements  of  section  30(h)  to  the 
extent  necessary  to  exempt  the  General 
Partner,  directors  and  officers  of  the 
General  Partner,  and  any  other  persons 
who  may  be  deemed  members  of  an 
advisory  board  of  a  Partnership  from 
filing  these  forms.  Applicants  assert  that 
the  requirement  is  not  necessary  for  the 
protection  of  investors  because  there  is 
no  trading  market  for  the  Partnerships' 
interests  and  transfers  of  these  interests 
are  severely  restricted. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

Condition  Relating  to  Warehoused 
Investments 

1.  (a)  In  order  for  an  investment  to 
quality  as  a  Warehoused  Investment  to 
be  purchased  pursuant  to  the  requested 
relief,  (i)(A)  the  Board  must  approve 
such  investment  for  the  subsequent 
Partnership  in  the  manner  described  in 
sub-paragraph  (b)  of  condition  1  prior  to 
the  time  the  investment  is  acquired  by 
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the  General  Partner  or  an  affiliate 
thereof  and  (B)  such  investment  must  be 
acquired  by  ML  &  Co.  (which  term,  in 
these  conditions,  includes  its 
subsidiaries)  with  the  intention  of 
acquiring  the  Warehoused  Investment 
for  the  subsequent  Partnership  and 
Belling  it  to  such  Partnership  after  the 
completion  of  its  initial  offering  or 
(ii)(A)  the  Board  must  approve  such 
investment  in  the  manner  described  in 
sub-paragraph  (b)  of  condition  1  within 
I  30  days  after  the  date  of  the  acquisition 
I  by  ML  &  Co.  and  (B)  ML  &  Co.  must 
thereafter  hold  such  investment  with 
[  the  intention  of  selling  it  to  a 
Partnership  after  the  completion  of  the 
initial  offering  of  the  Partnership.  The 
General  Partner  will  maintain  at  the 
Partnerships'  office  written  records 
stating  ML  &  Co.'s  intention  in  acquiring 
such  security,  and  stating  the  factors 
considered  by  the  Board  in  approving 
the  investment. 

(b)  Prior  to  the  acquisition  of  a 
Warehoused  Investment  by  a 
Partnership,  (i)  the  Board  must  make  the 
following  fundings:  (A)  The  terms  of  the 
Warehoused  Investment,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
Limited  Partners  on  the  part  of  any 
person  concerned;  (B)  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  Partnership  as  indicated  in  its 
filings  under  the  1933  Act  and  its 
reports  to  Limited  Partners;  and  (C) 
participation  by  the  Partnership  in  the 

I  proposed  transaction  is  in  the  best 
Interest  of  the  Limited  Partners  of  the 
Partnership;  and  (ii)  with  respect  to  any 
Warehoused  Investment  that  is  part  of  a 
co-investment  with  an  affiliate,  the 
Board  must  approve  the  investment  in 
accordance  with  the  terms  of  any  orders 
issued  by  the  Commission  that  are 
'  applicable  to  such  co-investment, 
including  the  required  findings  by  the 
Board.  The  General  Partner  will 
maintain  at  the  Partnerships'  office 
written  records  of  the  factors  considered 
in  any  decision  regarding  a  Warehoused 
Investment. 

(c)  The  purchase  price  to  be  paid  by 
a  Partnership  for  Warehoused 
Investments  acquired  for  the 
Partnership  prior  to  the  closing  of  its 

,  initial  offering  shall  be  the  lower  of  (i) 
[the  aggregate  cost  to  ML  &  Co.  of 
'  purchasing  the  Warehoused 
Investments,  plus  carrying  costs  as 
described  below  in  sub-paragraph  (d)  or 
(ii)  the  aggregate  fair  value  of  the 
Warehoused  Investments  at  the  time  of 
purchase  by  the  Partnership  (as 
determined  by  the  Board).  The  General 
Partner  will  maintain  at  the 
'artnerships'  office  written  records  of 


the  factors  considered  in  any 
determination  regarding  the  value  of  a 
Warehoused  Investment. 

(d)  Carrying  costs  shall  be  calculated 
fi-om  the  date  ML  &  Co.  acquired  the 
Warehoused  Investment  to  the  date  of 
the  acquisition  of  the  proposed 
investment  by  the  Partnership  from  ML 
&  Co.  and  shall  consist  of  interest 
charges  computed  at  the  lower  of  (i)  the 
prime  commercial  lending  rate  charged 
by  Citibank,  N.A.  (or  any  successor), 
during  the  period  for  which  carrying 
costs  are  permitted  to  be  paid  until  the 
Partnership  acquires  the  securities  or  (ii) 
the  effective  cost  of  borrowings  by  ML 

&  Co.  during  such  period.  The  effective 
cost  of  borrowings  by  ML  &  Co.  is  its 
actual  "Average  Cost  of  Funds,"  which 
it  calculates  on  a  daily  basis  by  dividing 
its  consolidated  financing  expenses  by 
the  total  amount  of  borrowings  during 
this  period. 

(e)  A  Partnership  may  only  acquire  a 
Warehoused  Investment  from  ML  &  Co. 
during  the  lesser  of  (i)  18  months  from 
the  time  ML  &  Co.  purchases  the 
Warehoused  Investment  or  (ii)  30  days 
from  the  date  of  closing  of  the 
Partnership's  initial  offering. 

Conditions  Relating  to  Joint 
Transactions 

2.  (a)  To  the  extent  that  a  Partnership 
has  funds  available  for  investment,  the 
Board  will  review,  among  other 
investments,  co-investments  with 
Affiliated  Co-investors  that  may  be 
brought  to  the  attention  of  the  General 
Partner.  The  Board  will  make  a 
determination  as  to  whether  each 
particular  investment  meets  applicable 
investment  criteria  and  is  consistent 
with  the  existing  composition  of  the 
Partnership's  portfolio  in  terms  of 
diversification  of  investments. 

(b)  The  General  Partner  will  commit 
to  a  co-investment  with  an  Affiliated 
Co-investor  only  if  the  Board,  by  a 
majority  vote  at  a  properly  called  and 
held  meeting  prior  to  making  the 
investment,  concludes,  after 
consideration  of  all  information  deemed 
relevant,  that: 

(i)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  Limited 
Partners  of  the  Partnership  and  do  not 
involve  overreaching  of  the  Partnership 
or  Limited  Partners  on  the  part  of  any 
person  concerned; 

(ii)  The  transaction  is  consistent  with 
the  interests  of  the  Limited  Partners  of 
the  Partnership  and  is  consistent  with 
the  Partnership's  investment  objectives 
and  policies  as  recited  in  filings  made 
by  the  Partnership  under  the  1933  Act, 
its  registration  statement,  and  reports  to 
its  Limited  Partners;  and 


(iii)  The  investment  by  an  Affiliated 
Co-investor  in  such  transaction  would 
not  disadvantage  the  Partnership  in  the 
making  of  its  investment,  maintaining 
its  investment  position,  or  disposing  of 
the  investment. 

3.  The  General  Partner  will  not  invest 
the  funds  of  any  Partnership  in  any 
irtVestments  in  which  ML  &  Co.  or  an 
affiliate  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  when  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  ML 
&  Co.  or  an  affiliate  are  participants, 
unless  ML  &  Co.  or  any  such  affiliate 
agrees  that,  prior  to  disposing  of  all  or 
part  of  its  investment,  it  will  (i)  give  the 
General  Partner  sufficient,  but  not  less 
than  one  day,  notice  of  its  intention  to 
dispose  of  such  investment  and  (ii) 
refi-ain  ft-om  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as. 
and  pro  rata  with  ML  &  Co.  or  such 
affiliate;  provided,  however,  that  the 
requirements  specified  in  clauses  (i)  and 
(ii)  will  not  be  deemed  to  Hmit  or 
prevent  the  disposition  of  an  investment 
by  an  affiliate  to  its  direct  or  indirect 
subsidiary,  to  any  company  (a  "Parent") 
of  which  the  affiliate  is  a  direct  or 
indirect  wholly-owned  subsidiary  or  to 

a  direct  or  indirect  wholly-owned 
subsidiary  of  its  Parent.  For  purposes  of 
this  condition  3,  the  term  "affiliate"  of 
ML  &  Co.  refers  to  direct  and  indirect 
wholly-owned  subsidiaries  of  ML  &  Co. 
and  to  other  entities  with  respect  to 
which  ML  &  Co.  or  any  such  subsidiary 
is  authorized  to  cause  such  entity  to 
provide  the  opportunity  for  a 
Partnership  to  participate  in  the  sale  of 
an  investment  as  contemplated  by  this 
condition  3. 

4.  The  Board  will  review  quarterly  all 
information  concerning  co-investment 
transactions  by  the  Partnerships  with 
A^iliated  Co-investors  to  determine 
whether  all  such  investments  made 
during  the  preceding  quarter  complied 
with  conditions  2  and  3. 

5.  At  least  annually,  the  General 
Partner  will  provide  to  the  Partnerships' 
Limited  Partners  a  written  list  of  co- 
investment  transactions  by  the 
Partnerships  with  Affiliated  Co- 
investors. 

6.  In  any  case  where  co-investments 
are  made  with  an  Affiliated  Co-investor, 
any  individual  involved  in  the 
management  of  both  the  Partnerships 
and  the  Affiliated  Co-investor  will  not 
participate  in  the  Partnerships' 
determination  of  whether  to  effect  any 
co-investment  transaction. 
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7.  In  connection  with  proposed 
transactions  otherwise  prohibited  by 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act.  the  General  Partner 
will  adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnership,  or  any  affiliated  person  of 
such  person,  promoter,  or  principal 
underwriter. 

8.  Each  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
Limited  Partners,  and  each  annual 
report  of  such  Partnership  required  by 
the  terms  of  the  applicable  partnership 
agreement,  to  be  sent  to  the  Limited 
Partners,  and  agree  that  all  such  records 
will  be  subject  to  examination  by  the 
Commission  and  its  staff.  Each 
Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to 
be  maintained  in  an  easily  accessible 
place  for  the  first  two  years. 

9.  The  General  Partner  will  send 
Partnership  financial  statements  to  each 
Limited  Partner  who  had  an  interest  in 
a  Partnership  at  any  time  during  the 
fiscal  year  then  ended.  The  statements 
will  be  audited  by  the  Partnership's 
independent  accountants.  At  the  end  of 
each  fiscal  year,  the  General  Partner  will 
make  a  valuation  or  have  a  valuation 
made  of  all  of  the  assets  of  the 
Partnership  as  of  such  fiscal  year  end. 

In  addition,  within  90  days  after  the  end 
of  each  fiscal  year  of  each  of  the 
Partnerships  or  as  soon  as  practicable 
thereafter,  the  General  Partner  shall 
send  a  report  to  each  person  who  was 
a  Limited  Partner  at  any  time  during  the 
fiscal  year  then  ended  setting  forth  such 
tax  information  as  shall  be  necessary  for 
the  preparation  by  the  Limited  Partner 
of  his  or  her  federal  and  state  income 
tax  returns,  and  a  report  of  the 
investment  activities  of  the  Partnership 
during  such  year. 

Conditions  Relating  to  Certain  Other 
Affiliated  Transactions 

10.  If  a  Partnership  is  presented  with 
the  opportunity  to  invest  in  a 
transaction  where  the  General  Partner 
has  not  been  able  to  consider  the 
determinations  set  forth  in  sub- 
paragraph (b)  of  condition  2,  the 
Partnership  may  subsequently  acquire 
the  investment  from  ML  &  Co.  or  an 


affiliate  to  the  extent  the  investment 
determination  of  the  Board  takes  place 
as  soon  as  practicable  but  no  more  than 
30  days  after  the  date  of  the  acquisition 
by  ML  &  Co.  or  its  affiliate  and  payment 
by  the  Partnership  is  made  within  five 
business  days  after  approval  by  the 
Board.  The  purchase  price  paid  by  a 
Partnership  for  any  such  investment 
shall  be  the  lower  of  (i)  the  fair  value  of 
the  investment  on  the  date  it  is  acquired 
by  the  Partnership  (as  determined  in 
good  faith  by  the  Board)  or  (ii)  the  cost 
of  ML  &  Co.  or  its  affiliate  of  purchasing 
the  investment. 

11.  (a)  Sales  or  tenders  by  the 
Partnership  to  an  issuer  that  is  an 
affiliated  person  of  the  Partnership  may 
be  made  only  (i)  pursuant  to  a  uniform 
offer  by  the  issuer  to  purchase  its 
securities  on  a  pro  rata  basis  made  to  all 
holders  of  the  class  of  securities  held  by 
the  Partnership  (provided  that  the  offer 
need  not  be  made  to  employees  of  the 
issuer)  or  (ii)  pursuant  to  an  offer  made 
to  fewer  than  all  holders  of  the  class  of 
securities  held  by  the  Partnership, 
provided  that  the  Partnership  will  not 
participate  in  such  transaction  unless  a 
securityholder  that  is  an  institutional 
investor  with  total  assets  of  at  least  $100 
million  and  is  not  an  affiliated  person 
of  the  Partnership  or  ML  &  Co. 
participates  in  such  sale  or  tender  on 
the  same  terms  as  the  Partnership. 

(b)  Prior  to  entering  into  any 
transaction  specified  in  paragraph  (a) 
above,  the  Board  must  determine,  that 
such  action  is  in  the  best  interests  of  the 
particular  Partnership  and  does  not 
involve  overreaching  of  the  Partnership 
on  the  part  of  any  person.  The  General 
Partner  shall  record  in  each 
Partnership's  records  the  basis  for  such 
decision.  "Transactions  entered  into 
pursuant  to  this  paragraph  must  be 
effected  on  the  same  terms  applicable  to 
any  affiliate  participating  in  the 
transaction. 

12.  The  Board  will  adopt  procedures 
pursuant  to  which  it  will  monitor 
potential  conflicts  of  interest  between 
the  Partnerships  and  ML  &  Co.  and  its 
affiliates,  including  other  partnerships 
that  may  invest  in  leveraged  buyout 
investments  for  which  Merrill  Lynch 
MBP  Inc.  ("MBP").  an  indirect  wholly- 
owned  subsidiary  of  ML  &  Co.,  acts  as 
general  partner,  in  connection  with  the 
Partnerships'  investments.  Such 
procedures  will  provide  that  the  officers 
of  the  General  Partner  will  annually 
prepare  and  present  to  the  Board  written 
information  regarding  all  potential 
investments  made  available  to  the 
Partnership  during  the  prior  year, 
including  Merrill  Lynch  Investments. 
The  Board's  findings  regarding  potential 
conflicts  of  interest,  the  specific  factors 


considered,  and  any  further  actions  to 
be  taken  based  on  or  in  order  to 
implement  the  directors'  findings  will 
be  recorded  in  each  Partnership's 
records. 

13.  No  person  will  serve  as  a  member 
of  the  Board  if  such  person  also  is  a 
member  of  the  board  of  directors  of 
MBP. 

14.  Each  of  the  1994  Partnership  and 
the  1997  Partnership  may  transfer  its 
interests  in  investments  it  has  acquired 
to  the  Global  Investment  Fund  in 
exchange  for  interests  in  such  fund, 
provided  that  prior  to  such  a  transfer  the 
General  Partner  determines  that  (i)  such 
transfer  has  no  economic  effect  on  the 
Partnership  and  (ii)  such  transfer  is 
consistent  with  the  best  interests  of  such 
Partnership. 

Other  Conditions 

15.  In  order  for  ML  &  Co.  or  an 
affiliate  to  acquire  limited  partnership 
interests  in  a  Partnership  in  connection 
with  a  compensation  or  investment 
program  offered  to  select  employees  of 
ML  &  Co.  or  its  subsidiaries.  ML  &  Co. 
or  such  affiliate  must  (i)  determine  that 
the  eligibility  requirements  for 
participation  in  such  compensation 
program  or  investment  program  are  at 
least  equal  to  the  standards  for  direct 
investment  by  employees  of  ML  &  Co. 
in  the  Partnership  and  (ii)  agree  to  vote 
its  interests  in  a  Partnership  in  identical 
proportions  as  other  Limited  Partners  in 
respect  of  any  matter  submitted  for  a 
vote  of  Limited  Partners. 

16.  Any  Partnership  created  in  the 
future  will  not  be  offered  to  employees 
of  ML  &  Co.  and  its  subsidiaries  who 
earned,  or  whose  annualized  salary  was, 
less  than  $100,000  with  respect  to  the 
calendar  year  preceding  the  offering  of 
such  Partnership.  No  employee  meeting 
the  requirement  in  the  preceding 
sentence  will  be  permitted  to  invest 
more  than  15%  of  his  cash 
compensation  from  ML  &  Co.  and  its 
subsidiaries  in  any  Partnership  unless 
such  employee  is  an  "accredited 
investor."  as  defined  in  rule  501(a) 
under  the  1933  Act. 

17.  The  General  Partner  will  maintain 
the  records  required  by  section  57(f)(3) 
of  the  Act  and  will  comply  with  the 
provisions  of  section  57(h)  of  the  Act  as 
if  each  Partnership  were  a  business 
development  company.  All  records 
referred  to  or  required  under  this  order 
will  be  available  for  inspection  by  the 
Limited  Partners  of  each  Partnership 
and  the  Commission. 


For  the  Co 
Investment  h 
authority. 
Margaret  H. 
Deputy  Seen 
(FR  Doc.  98- 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-32043  Filed  12-1-98;  8:45  am) 

SILUNG  CODE  e010-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

DRel.  No.  IC-23573;  812-11006] 

Technology  Funding  Venture  Capital 
Fund  VI,  LLC,  et  al.;  Notice  of 
Application 

November  25,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

Action:  Notice  of  application  for  an 
order  under  section  57(i)  of  the 
investment  Company  Act  of  1940  (the 
"Act"),  and  under  rule  17d-l  under  the 
Act  permitting  certain  joint  transactions 
Otherwise  prohibited  by  section  57(a)(4) 
of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
ipequest  an  order  to  permit  a  business 
development  company  ("BDC")  to  co- 
invest  with  certain  affiliates  in  portfolio 
companies.  The  order  would  supersede 
iseveral  prior  orders. ^ 
.APPLICANTS:  Technology  Funding 
Venture  Capital  Fund  VI,  LLC  (the 
"Company"),  Technology  Funding 
Medical  Partners  I,  L.P.  ("TFMP  I"), 
Technology  Funding  Venture  Partners 
V,  An  Aggressive  Growth  Fund,  L.P. 
IC'TFP  V"),  Technology  Funding 
Venture  Partners  IV,  An  Aggressive 
Growth  Fund.  L.P.  ("TFP  IV"), 
Technology  Funding  Partners  III,  L.P. 
("TFP  III");  Technology  Funding  Inc. 
I("TFI")  and  Te'chnology  Funding  Ltd. 
IC'TFL")  (TFI  and  TFL  together  are  the 
"Investment  Managers").  Applicants 
also  request  that  the  relief  apply  to  any 
BDCs  currently  or  in  the  future  advised 
by  the  Investment  Managers  or  by 
entities  controlling,  controlled  by,  or 
under  common  control  with  the 
Investment  Managers  ("Future 
Funds").2 


'  Technology  Funding  Partners  III,  LP.,  et  al. 
Investment  Company  Act  Release  Nos.  17523  (June 
6.  1990)  (notice)  and  17571  (July  5,  1990)  (order): 
Technology  Funding  Partners  III  LP.,  et  al. 
Investment  Company  Act  Release  Nos.  17581  (July 
11,  1990)  (notice)  and  17654  (Aug.  7,  1990)  (order); 
Technology  Funding  Partners  III  LP.,  et  al. 
Investment  Company  Act  Release  Nos.  17600  (July 
18,  1990)  (notice)  and  17685  (Aug.  17,  1990)  (order): 
and  Technology  Funding  Medical  Partners  1,  LP.,  et 
al..  Investment  Company  Act  Release  Nos.  19615 
(Aug.  6,  1993)  (notice)  and  19672  (Sept.  1,  1993). 

2  All  existing  BDCs  that  currently  intend  to  rely 
on  the  order  have  been  named  as  applicants,  and 
any  other  existing  or  future  entities  that 


RLING  DATES:  The  application  was  filed 
on  February  13,  1998,  and  amended  on 
October  13, 1998  and  on  November  23, 
1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  17,  1998  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Applicants,  2000  Alameda  de  las 
Pulgas,  San  Mateo,  CA  94403. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McCrea,  Attorney  Adviser,  at  (202)  942- 
0562,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street 
N.W.,  Washington,  DC  20549  (tel.  202- 
942-8090). 

Applicants'  Representations 

1.  Each  of  the  Company,  TFMP  I,  TFP 
V,  TFP  rV,  and  TFP  III  (collectively,  the 
"Funds")  is  organized  as  either  a 
limited  liability  company  or  a  limited 
partnership  and  has  elected  to  be 
regulated  as  a  BDC  under  the  Act.  TFI 
and  TFL  are  both  registered  as 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940,  and 
serve  as  investment  advisers  to  the 
Funds.  TFI  and  TFL  also  serve  as 
managing  general  partners  ("Managing 
General  Partners")  of  the  Funds.  TFI  is 

a  wholly-owned  subsidiary  of  TFL.  Each 
Fund's  investment  objectives  are  long- 
term  capital  appreciation  from  venture 
capital  investment  in  emerging  growth 
companies,  and  preservation  of  investor 
capital  through  risk  management  and 
active  involvement  with  such 
companies. 

2.  Each  Fund  is  governed  by  a  board 
of  directors  or  general  partners 


subsequently  rely  on  the  order  will  comply  with  the 
terms  and  conditions  in  the  application. 


("Directors"  or  "Cieneral  Partners").  At 
least  a  majority  of  the  Directors  or 
General  Partners  of  each  Fund  are 
npiural  persons  who  are  not  interested 
persons  of  the  Fund  within  the  meaning 
of  section  2(a)(19)  of  theAct 
("Independent  Directors"  and 
"Independent  (General  Partners").  No 
Independent  Director  or  Independent 
Cieneral  Partner  of  a  Fund  will  serve  as 
an  Independent  Director  or  Independent 
Cieneral  Partner  of  any  other  Fund  at  the 
same  time. 

3.  Applicants  request  relief  to  permit 
the  Funds  and  any  Future  Funds 
(collectively,  the  "Co-Investing  Funds") 
to  co-invest  in  portfolio  companies. 
Applicants  state  that  the  Co-Investing 
Funds  will  have  substantially  similar 
investment  objectives. 

Applicants'  Legal  Analysis 

1.  Section  57(a)(4)  of  the  Act  prohibits 
certain  affiliated  persons  of  a  BDC  from 
participating  in  a  joint  transaction  with 
the  BDC  in  contravention  of  such  rules 
as  the  SEC  may  prescribe.  Section  57(i) 
of  the  act  provides,  in  part,  that,  until 
the  SEC  prescribes  rules  under  section 
57(a)(4),  the  SEC's  rules  under  section 
17(d)  of  the  Act  applicable  to  closed-end 
investment  companies  shall  be  deemed 
to  apply  to  transactions  subject  to 
section  57(d).  Because  the  SEC  has  not 
adopted  any  rules  under  section 
57(a)(4),  rule  17d-l  applies. 

2.  Rule  17d-l  under  the  Act  generally 
prohibits  affiliated  persons  of  a 
registered  investment  company  from 
entering  into  a  joint  transaction  with  the 
company  unless  the  SEC  has  issued  an 
order  permitting  the  transaction.  In 
passing  upon  applications  under  rule 
17d-l,  the  SEC  will  consider  whether 
the  participation  by  the  BDC  in  such 
joiflt  transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

3.  Applicants  state  that,  because  the 
Co-Investing  Funds  may  be  deemed  to 
be  under  the  common  control  of  the 
Investment  Managers,  the  Co-Investing 
Funds  may  be  prohibited  by  section 
57(a)(4)  of  the  Act  and  rule  17d-l  fitjm 
participating  in  the  proposed  co- 
investments  without  exemptive  relief. 

4.  Applicants  state  that  each  Co- 
Investing  Fund  will  participate  in  the 
proposed  transactions  on  the  same 
terms  as  any  other  Co-Investing  Fund. 
Applicants  further  state  that  the 
proposed  conditions  would  assure, 
among  other  things,  oversight  of  the 
proposed  transactions  by  each  Co- 
Investing  Fund's  Independent  General 
Partners  of  Independent  Directors. 
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Applicants'  Conditions 

Applicants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

1.  The  Co-Investing  Funds  will  not 
have  common  Independent  General 
Partners  or  Independent  Directors.  The 
Directors  or  General  Partners  of  each  Co- 
Investing  Fund  will  approve  co- 
investment  transactions  in  advance.  The 
Directors  or  General  Partners  of  each  Co- 
Investing  Fund  will  be  provided  with 
periodic  information,  compiled  by  the 
Investment  Mangers,  listing  all  venture 
capital  investments  made  by  the  other 
Co-Investing  Funds. 

2(a)  Before  a  co-investment 
transaction  will  be  effected,  the 
Investment  Managers  will  make  an 
initial  determination  on  behalf  of  each 
Co-Investing  Fund  regarding  investment 
suitability.  Following  this 
determination,  a  written  investment 
presentation  respecting  the  proposed  co- 
investment  transaction  will  be  made  to 
the  Directors  or  General  Partners  of  each 
Co-Investing  Fund,  except  that  such 
information  need  not  be  distributed  to 
the  Directors  or  General  Partners  of  any 
Co- Investing  Fund  that,  at  that  time, 
does  not  have  funds  available  for 
investment.  Such  information  will 
include  the  name  of  each  Co-Investing 
Fund  that  proposes  to  make  the 
investment  and  the  amount  of  each 
proposed  investment.  The  Investment 
Managers  will  maintain  at  each  Co- 
Investing  Fund's  office  a  copy  of  the 
written  records  detailing  the  factors 
considered  in  any  such  preliminary 
determination. 

2(b)  The  information  regarding  the 
Investment  Manager's  preliminary 
determinations  will  be  reviewed  by  the 
Independent  Directors  or  Independent 
General  Partners  of  each  Co-Investing 
Fund.  The  Directors  or  General  Partners 
of  each  Co-Investing  Fund,  including  a 
majority  of  the  Independent  Directors  or 
Independent  General  Partners,  will 
make  an  independent  decision  as  to 
whether  and  how  much  to  participate  in 
an  investment  based  on  what  is 
appropriate  under  the  circumstances.  If 
a  majority  of  Independent  Directors  or 
Independent  General  Partners  of  any  Co- 
Investing  Fund  determine  that  the 
amount  proposed  to  be  invested  by  the 
Co-Investing  Fund  is  not  sufficient  to 
obtain  an  investment  position  they 
consider  appropriate  under  the 
circumstances,  that  Co-Investing  Fund 
will  not  participate  in  the  joint 
investment.  Similarly,  a  Co-Investing 
Fund  will  not  participate  in  a  co- 
investment  transaction  if  a  majority  of 
its  Independent  Directors  or 
Independent  General  Partners  determine 


that  the  amount  proposed  to  be  invested 
is  an  amount  in  excess  of  that  which  is 
determined  to  be  appropriate  under  the 
circumstances.  A  Co-Investing  Fund 
will  only  make  a  joint  investment  with 
another  Co-Investing  Fund  if  a  majority 
of  the  Independent  Directors  or 
Independent  General  Partners  of  that 
Co-Investing  Fund  conclude,  after 
consideration  of  all  information  deemed 
relevant  that: 

(i)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the  investors 
in  the  Co-Investing  Fund  (the 
"Investors")  and  do  not  involve 
overreaching  of  the  Co-Investing  Fund 
on  the  part  of  any  person  concerned; 

(ii)  Tne  transaction  is  consistent  with 
the  interests  of  the  Investors  of  the  Co- 
Investing  Fund  and  is  consistent  with 
the  Co- In  vesting  Fund's  investment 
objectives  and  policies  as  recited  in 
filings  made  by  the  Co-Investing  Fund 
under  the  Securities  Act  of  1933,  its 
registration  statement  and  reports  filed 
under  the  Securities  Exchange  Act  of 
1934  and  its  reports  to  Investors;  and 

(iii)  The  investment  by  one  or  more  of 
the  other  Co- Investing  Funds  would  not 
disadvantage  the  Co-Investing  Fund  in 
the  making  of  such  investment, 
maintaining  its  investment  position  or 
disposing  of  such  investment,  and  that 
participation  by  the  Co-Investing  Funds 
would  not  be  on  a  basis  different  from 
or  less  advantageous  than  that  of 
another  Co-Investing  Fimd. 

2(c)  The  Independent  Directors  or 
Independent  General  Partners  will,  for 
purposes  of  reviewing  each  such 
recommendation  of  the  Investment 
Managers,  request  such  additional 
information  ftom  the  Investment 
Managers  as  they  deem  necessary  to  the 
exercise  of  their  reasonable  business 
judgment,  and  they  will  also  employ 
such  experts,  including  lawyers  and 
accounts,  as  they  deem  appropriate  to 
the  reasonable  exercise  of  this  oversight 
function. 

3.  The  Directors  or  General  Partners  of 
each  Co-Investing  Fund,  including  a 
majority  of  the  Independent  Directors  or 
Independent  General  Partners,  will 
make  their  own  decision  and  have  the 
right  to  decide  not  to  share  a  particular 
investment  with  another  Co-Investing 
Fund.  There  will  be  no  consideration 
paid  to  the  Investment  Manager  (or 
affiliated  persons  of  the  Investment 
Managers)  directly  or  indirectly, 
including  without  limitation  any  type  of 
brokerage  commission,  in  connection 
with  a  co-investment  transaction.  The 
Investment  Managers  will  continue, 
however,  to  receive  their  compensation 
and  expense  reimbursement 
arrangements  with  respect  to  each  Co- 


Investing  Fund  and  will  participate 
indirectly  in  a  co-investment  transaction 
only  through  their  existing  interests  as 
an  Investor  in  each  Co-Investing  Fund. 

4.  Each  Co-Investing  Fund  will  be 
entitled  to  consider  purchasing  a 
portion  of  each  co-investment 
transaction  equal  to  the  ratio  of  that  Co- 
Investing  Fund's  net  assets  to  the  total 
net  assets  of  all  Co-Investing  Funds  that 
have  determined  to  participate  in  the 
co-investment  transaction,  provided  that 
each  Co-Investing  Fund  can  determine 
not  to  take  its  full  allocation  where  a 
majority  of  the  Independent  Directors  or 
Independent  General  Partners  and  a 
majority  of  the  Directors  or  General 
Partners  of  the  Co-Investing  Fund 
determine  that  to  do  so  would  not  be  in 
the  best  interests  of  the  Co-Investing 
Fund.  When  the  aggregate  amount 
sought  by  the  Co-Investing  Funds 
exceeds  the  amount  of  the  co- 
investment  opportunity,  the  amount 
invested  by  each  Co-Investing  Fund 
shall  be  based  on  the  ratio  of  the  net 
assets  of  each  Co-Investing  Fund  to  the 
aggregate  net  assets  of  all  Co-Investing 
Funds  seeking  to  make  an  investment. 
"Follow-on"  investments,  including  the 
exercise  of  warrants  or  other  rights  to 
purchase  securities  of  the  issuer,  will  be 
treated  in  the  same  manner  as  the  initial 
co-investment  transaction. 

5.  All  co-investment  transactions  will 
consist  of  the  same  class  of  securities, 
including  the  same  registration  rights  (if 
any),  and  other  rights  related  thereto,  at 
the  same  unit  consideration,  on  the 
same  terms  and  conditions,  and  the 
approvals  will  be  made  in  the  same 
period.  If  one  Co-Investing  Fund  elects 
to  sell,  exchange  or  otherwise  dispose  of 
an  interest  in  a  security  that  is  also  held 
by  another  Co-Investing  Fund,  notice 
will  be  given  to  each  other  Co-Investing 
Fund  at  the  earliest  practical  time  and 
each  other  Co-Investing  Fund  will  be 
given  the  opportunity  to  participate  in 
such  disposition  at  the  same  time  for  the 
same  unit  consideration  and  in  amounts 
proportional  to  its  respective  holdings 
of  such  securities.  The  Investment 
Managers  will  formulate  a 
recommendation  as  to  participation  by 
such  Co-Investing  Fund  in  such  a 
disposition,  and  provide  the 
recommendation  to  the  Independent 
Directors  or  Independent  General 
Partners  of  such  Co-Investing  Fund. 
Each  Co-Investing  Fund  will  participate 
in  such  disposition  if  a  majority  of  its 
Independent  Directors  or  Independent 
General  Partners  determine  that  such 
action  is  fair  and  reasonable  to  the  Co- 
Investing  Fund,  is  in  the  best  interests 
of  the  Co-Investing  Fund  and  does  not 
involve  overreaching  of  the  Co- Investing 
Fund  or  its  Investors  by  any  person 
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concerned.  Each  Co-Investing  Fund  will 
bear  its  own  expenses  associated  with 
the  disposition  of  a  portfolio  security. 
The  Independent  Directors  or 
Independent  General  Partners  of  each 
Co-Investing  Fund  will  record  in  their 
records  the  Investment  Managers' 
recommendation  and  their  decision  as 
to  whether  to  participate  in  such 
disposition,  as  well  as  the  basis  for  their 
decision  that  such  action  is  fair  and 
reasonable  to,  and  is  in  the  best  interest 
of,  the  Co-Investing  Fund. 

6.  A  decision  by  a  Co-Investing  Fund 
(i)  not  to  participate  in  a  co-investment 
transaction,  (ii)  to  take  less  or  more  than 
its  full  allocation,  or  (iii)  not  to  sell, 
exchange,  or  otherwise  dispose  of  a  co- 
investing  Funds  electing  to  participate 
shall  include  a  finding  that  such 
decision  is  fair  and  reasonable  to  the  Co- 
Investing  Fund  and  not  the  result  of 
overreaching  of  the  Co-Investing  Fund 
or  its  Investors  by  any  person 
concerned.  The  Independent  Directors 
or  Independent  General  Partners  of  a 
Co-Investing  Fund  will  be  provided 
quarterly  for  review  all  information 
concerning  co-investment  transactions 
made  by  the  Co-Investing  Funds, 
including  co-investment  transactions  in 
which  a  Co-Investing  Fund  has  declined 
to  participate,  so  that  they  may 
determine  whether  all  co-investment 
transactions  made  during  the  preceding 
quarter,  including  those  co-investment 
transactions  that  were  declined, 
complied  with  the  conditions  set  forth 
above.  In  addition,  the  Independent 
Directors  or  Independent  General 
Partners  of  a  Co-Investing  Fund  will 
consider  at  least  annually  the 
continuing  appropriateness  of  the 
standards  established  for  co-investment 
transactions  by  a  Co-Investing  Fund, 
including  whether  use  of  the  standards 
continues  to  be  in  the  best  interests  of 
the  Co-Investing  Fund  and  its  Investors 
and  does  not  involve  overreaching  of 
the  Co-Investing  Fund  or  its  Investors 
on  the  part  of  any  party  concerned. 

7.  The  Independent  Directors  or 
Independent  General  Partners  of  each 
Co-Investing  Fund  will  maintain  the 
records  required  by  section  57(f)(3)  of 
the  Act,  and  will  comply  with  section 
57(h)  of  the  Act,  and  each  Co-Investing 
Fund  will  otherwise  maintain  all 
records  required  by  the  Act.  All  records 
referred  to  or  required  under  these 
conditions  will  be  available  for 
inspection  by  the  SEC,  and  will  be 
preserved  permanently,  the  first  two 
years  in  an  easily-accessible  place. 

B.  No  Director  of  affiliated  person  of 
any  Director  or  General  Partner  (other 
than  a  BI3C  sponsored  and  managed  by 
the  Investment  Managers)  will 
participate  in  a  transaction  with  a  Co- 


Investing  Fund  unless  a  separate 
exemptive  order  with  respect  to  such 
transaction  has  been  obtained.  For  this 
purpose,  the  term  "participate"  shall 
not  include  either  the  Investment 
Managers'  existing  General  Partner 
interests  in,  or  their  normal 
compensation  and  expense 
reimbursement  arrangements  with,  each 
Co-Investing  Fund. 

9.  No  co-investment  transactions  will 
be  made  pursuant  to  the  requested  order 
respecting  portfolio  companies  in  which 
any  applicant  or  affiliated  person  of  any 
applicant  has  previously  acquired  an 
interest,  provided  that  this  prohibition 
shall  not  be  applicable  to  any  previously 
acquired  interest,  provided  tJiat  this 
prohibition  shall  not  apply  to  any 
previous  investment  specifically 
permitted  by  an  order  of  the  SEC. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  98-32042  Filed  12-1-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40705;  File  No.  SR-EMCC- 
98-08] 

Self-Reguiatory  Organizations; 
Emerging  Markets  Clearing 
Corporation  Order  Approving  a 
Proposed  Rule  Change  Relating  to  the 
Offering  of  Shares  of  Common  Stock 

November  24,  1998. 

On  August  17,  1998,  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
EMCC-98-08)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  September  21,  1998. ^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

Pursuant  to  the  rule  change  EMCC  has 
reclassified  2,000  shares  of  previously 
authorized  EMCC  common  stock  as 
Class  A  common  stock  ("Class  A  stock") 
and  has  created  a  second  class  of 
common  stock.  In  addition,  the  rule 
change  amends  EMCC's  shareholder 
agreement  to  reflect  the  changes  to  the 
common  stock. 


On  March  2,  1998,  the  Commission 
authorized  EMCC  to  issue  2,000  shares 
of  common  stock  ("original  stock"). ^  On 
July  31,  1998,  EMCC  filed  an 
amendment  to  its  certificate  of 
incorporation  to  reclassify  the  original 
stoCk  as  Class  A  stock  and  to  authorized 
the  issuance  of  non-voting  Class  B  stock. 
The  creation  and  offering  of  the  Class  B 
stock  is  intended  to  permit  EMCC  to 
raise  additional  capital  which  EMCC 
will  use  in  part  to  fund  the  development 
of  EMCC  projects. 

Under  tne  rule  change,  EMCC  will 
offer  the  shares  of  Class  B  stock  to  the 
same  entities  that  were  offered  the 
opportunity  to  purchase  the  original 
sto»k.*  The  purchase  price  of  the  Class 
B  stock  is  $1,000  per  share  with  a 
minimum  purchase  requirement  of 
$25,000.  EMCC  is  offering  the  Class  B 
shares  to  prospective  buyers  through  an 
offering  letter.' 

The  Class  B  stock  is  non-voting  and 
is  subject  to  repurchase  upon  the 
determination  of  EMCC's  Board. 
However,  EMCC  has  no  obligation  to 
repurchase  Class  B  shares  owTied  by  a 
member  that  terminates  its  EMCC 
membership  prior  to  the  repurchase  of 
all  Class  B  shares.  All  purchasers  of 
Class  A  and  Class  B  stock  will  be 
required  to  enter  into  an  amended 
version  of  EMCC's  shareholders 
agreement.  No  dividends  will  be  paid 
on  either  the  Class  A  or  Class  B  stock 
and  shareholders  may  sell  or  transfer 
rtheir  shares  only  in  compliance  with 
tMCC's  amended  shareholder 
agreement. 

EMCC's  amended  shareholder 
agreement  replaces  the  shareholder 
agreement  written  for  the  original 
offering.6  The  changes  to  the 
shareholder  agreement  reflect  (i)  the 
creation  and  offering  of  the  Class  B 
stock,  (ii)  the  conditions  under  which 
EMCC  may  repurchase  the  Class  B 
stock,  and  (iii)  the  fact  that  EMTA  has 
not  yet  been  issued  any  shares  of  EMCC 
stock.  In  addition,  the  amended 
shareholder  agreement  permits  EMCC  to 
issue  EMTA  300  Class  A  shares  prior  to, 
conf  urrent  with,  or  after  the  closing  of 


M5U.S.C.78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  40433 
(September  11,  1998).  63  FR  50271. 


^  Securities  Exchange  Act  Release  No. -39694 
(March  2.  1998),  63  FR  10251  (File  No.  SR-EMCC- 
98-01]. 

*  The  original  stock  was  offered  to  the  entities  that 
contributed  to  the  development  fund  for  the 
organization  and  initial  operation  of  EMCC. 

'  Each  prospective  purchaser  of  the  original  stock 
was  provided  with  a  copy  of  EMCC's  Form  CA-1 
(excluding  the  confidential  documents).  EMCC  will 
prov'Je  the  prospective  purchasers  of  the  Class  B 
stock  with  updates  to  the  Form  CA-1  as 
appropriate. 

"  The  signatories  of  the  amended  shareholder 
agreement  are  the  National  Securities  Clearing 
Corporation  ("NSCC"),  the  International  Securities 
Markets  Association  ("ISMA").  and  the  Emerging 
Markets  Traders  Association  ("EMTA"). 
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the  issuance  of  Class  A  stock  to  all  other 
persons.  A  further  modification  reflects 
that  the  issuance  of  the  original  stock 
did  not  occur  prior  to  the  previously 
established  deadline  of  June  30,  1998, 
and  provides  that  the  issuance  and  sale 
of  Class  A  stock  must  be  completed  by 
E)ecember  31,  1998.  Each  purchaser  of 
Class  A  or  Class  B  shares  will  be 
obUgated  to  enter  into  the  amended 
shareholder  agreement. 

After  the  Class  A  stock  has  been 
issued,  EMCC  will  amend  its  articles  of 
incorporation  to  permit  the  following 
actions  to  l>e  taken  upon  a  two-thirds 
vote  of  the  shareholders  instead  of  the 
current  requirement  of  unanimity:  (i) 
any  amendment  or  change  to  EMCC's 
certificate  of  incorporation;  (ii)  any 
adoption,  amendment  or  repeal  by  the 
shareholders  of  by-laws  of  the 
corporation;  (iii)  any  repurchase  of  any 
securities  issued  by  the  corporation;  and 
(iv)  any  issuance  of  any  securities  by  the 
corporation. 

n.  Discussion 

Section  17A(b)(3)(A)  of  the  Act' 
requires  that  a  clearing  agency  be  so 
organized  and  have  the  capacity  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  beheves 
that  the  rule  change  is  consistent  with 
EMCC's  obUgations  under  Section 
17A(b)(3)(A)  because  the  additional 
capital  raised  by  the  issuance  of  the 
stock  should  enable  EMCC  to  increase 
the  efficiency  of  its  clearance  and 
settlement  of  securities  transactions.  In 
addition,  the  amendments  to  EMCC's 
articles  of  incorporation  make  more 
efficient  EMCC's  ability  to  take 
corporate  actions  that  may  be  necessary 
to  facilitate  the  clearance  and  settlement 
of  securities  transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-08)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  8 


Mai|$u«t  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-32041  Filed  12-1-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40706;  File  No.  SR-NASD- 
98-87] 

Sen-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Filing  Fees 
Under  the  Corporate  Financing  Rule 

November  24. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
23,  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  pubUshing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Section  6  of  Schedule  A  to  the 
NASD  By-laws  and  NASD  Conduct  Rule 
2710,  to  delete  the  provisions 
mandating  that  Corporate  Financing 
filing  fees  be  paid  in  the  form  of  a  check 
or  money  order.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

Schedule  A  to  the  NASD  By-La%vs 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws  of  the 
Corporation,  shall  be  determined  on  the 
following  basis. 

Section  1-Section  5    No  Change 

Section  6^Fees  for  Filing  Documents 
Pursuant  to  the  Corporate  Financing  Rule 

(a)  No  change. 

(b)  No  change. 

[(c)  Filing  fees  shall  be  paid  only  in  the 
form  of  check  or  money  order  payable  to  the 
National  Association  of  Securities  Dealers, 
Inc.] 

((d)](c)  The  provisions  of  Rule  457  adopted 
under  the  Seciu-ities  Act  of  1933,  as 
amended,  shall  govern  the  computation  of 


M5U.S.C78q-l(b)(3)(A). 

•15U.S.C  78q-l. 

•17  CFR  200.3O-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


filing  fees  for  all  offerings  filed  pursuant  to 
this  Section,  including  intrastate  ofierings,  to 
the  extent  the  terms  of  Rule  457  are  not 
inconsistent  with  this  Section. 

Section  7-Section  15    No  change 


2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  Definitions    No  change 

(b)  Filing  Requirements. 
(IMB)    No  change. 

(1)  FUing  Fees. 

(A)  No  change. 

(B)  No  change. 

[(C)  Filing  fees  shall  be  paid  only  in  the 
form  of  a  check  or  money  order  payable  to 
the  National  Association  of  Securities 
Dealers,  Inc.] 

[(D)](C)  The  provisions  of  SEC  Rule  457 
adopted  under  the  Seciuities  Act  of  1933,  as 
amended,  shall  govern  the  computation  of 
filing  fees  for  all  offerings  filed  pursuant  to 
this  Rule,  including  intrastate  offerings,  to 
the  extent  the  terms  of  Rule  457  are  not 
inconsistent  with  subparagraph  (a)[,]  or(B) 
[or  (C)l  above. 

(11M13)  renumbered  (10)-{12).  (c)    No 
change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Conduct  Rule  2710  (the 
"Corporate  Financing  Rule")  requires 
that  members  file  most  proposed  public 
offerings  with  the  Corporate  Financing 
Department  ("Department")  of  NASD 
Regulation.  The  Corporate  Financing 
Department  reviews  these  filings  in 
order  to  determine  whether  the 
imderwriting  terms  and  arranagements 
are  fair  and  reasonable  pursuant  to 
standards  set  forth  in  Rules  2710,  2720, 
and  2810  prior  to  the  commencement  of 
the  offering.  Section  6  of  Schedule  A  to 
the  NASD  By-Uws  ("Schedule  A")  and 
Paragraph  (b)(10)  of  Conduct  Rule  2710 
include  identical  provisions  that  impose 
a  fee  on  each  filing,  in  the  amount  of 
$500  plus  .01%  of  the  value  of 
securities,  with  a  maximum  filing  fee 


2.  Purpose 

NASD  Regt 
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)uisiiant  to 
I  offerings,  to 


limit  of  $30,500  (the  "Corporate 
Financing  Hling  fee"). 

Section  6(c)  of  Schedule  A  eind 
Paragraph  (b)(10)(C)  of  Conduct  Rule 
2710  currently  require  that  all  Corporate 
Financing  filing  fees  be  paid  by  check 
or  money  order.  Such  a  specific 
provision  was  originally  adopted  in 
order  to  prevent  the  payment  of  filing 
fees  in  cash.  Since  that  time,  new 
methodologies  have  arisen  that  facilitate 
the  transfer  of  money.  In  order  to  ensure 
that  NASD  Regulation  has  the  necessary 
flexibility  to  implement  newer  forms  of 
payment,  NASD  Regulation  proposes  to 
eliminate  Section  6(c)  of  Schedule  A 
and  Paragraph  (b)(10)(C)  of  Conduct 
Ride  2710.  Further  a  conforming  change 
is  made  to  Paragraph  (b)(10)(D)  of 
Conduct  Rule  2710  to  delete  the 
reference  to  Paragraph  (C)  of  the  same 
section. 

Based  on  this  proposal,  members  may 
continue  to  submit  Corporate  Financing 
filing  fees  in  the  form  of  a  check  or 
money  order  to  the  Corporate  Financing 
Department  at  the  same  time  that  the 
related  documents  are  filed.  Cash 
payment  will  still  not  be  accepted  in 
accordance  with  the  standard  business 
practice  of  the  Association.  The 
Association  will,  however,  also 
implement  payment  of  the  Corporate 
Financing  filing  fee  by  wire  transfer, 
and  intends  to  inform  filers  and 
members  generally  of  this  option.  In  the 
case  where  such  a  wire  transfer  is  used, 
the  payment  of  the  fee  on  a  timely  basis 
will  be  considered  to  "accompany"  the 
filing  of  the  original  offering  documents 
or  amended  offering  documents  to 
which  it  relates,  as  required  by  Sections 
6(a)  and  (b)  of  Schedule  A  and  by 
Paragraphs(b)(10)(A)  and  (B)  of  Conduct 
Rule  2710. 

2.  Purpose 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  ^  of 
the  Act,  which  requires  that  the  rules  of 
the  Association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fee,  and  other  charges  among  members. 
The  Association  believes  that  the 
proposed  rule  change  provides  for  the 
equitable  allocation  of  the  fees  paid  by 
members  in  connection  with  the 
submission  of  proposed  public  offerings 
with  the  Corporate  Financing 
Department  for  review. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  ECTectlveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  *  of  die  Act  and 
subparagraph  (e)  of  Rule  19b-4  ' 
thereunder  in  that  it  is  concerned  solely 
with  the  administration  of  a  self- 
regulatory  organization. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file  No. 
SR-NASD-98-87  and  should  be 
submitted  by  December  23, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  98-32039  Filed  12-1-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40716;  File  No.  SR-NASD- 
98-63] 

SelfiRegulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Anr>endment 
No.  2  to  the  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Nas^q's  Workstation  II  Service  for 
Those  Subscribers  Who  Are  Not 
Memt>ers  of  the  NASD 

Novemt)er  25.  1998. 
I.  Introduction 

On  August  20,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly-ovmed 
subsidiary.  The  Nasdaq  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  the  fees  that  the  NASD  charges 
non-MASD  members  receiving  Nasdaq 
Workstation  II  ("NWn")  service.  Nasdaq 
amended  the  filing  on  September  10, 
1998.3 

The  Commission  published  notice  of 
the  proposed  rule  change,  in  the  Federal 
Register  on  October  14,  1998.*  The 
Commission  received  no  comments 
specifically  directed  toward  this 
proposal. 5  Nasdaq  filed  a  second 
amendment  on  November  17,  1998.^  For 
the  reasons  discussed  below,  the 


» IS  U.S.C.  780-3. 


« 15  U.S.C.  78s(b)(3)(A)(iii). 
»17CFR240.19b-4(e)(l). 
6  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2l7CFR240.19l>-4. 

'  See  Letter  from  Robert  Aber.  Senior  Vice 
President  and  General  Counsel.  Nasdaq,  to  Richard 
Strasser,  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
September  10.  1998  ("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  40521 
(October  5,  1998),  63  FR  55167  (October  14,  1998). 

'As  discussed  below,  the  Commission  received 
comments  that  were  directed  toward  a  parallel 
proposal.  File  No.  SR-NASD-98-62,  which 
proposed  to  modify  the  fees  Nasdaq  charges  NASD 
members  receiving  NWII  service. 

•  See  Letter  from  Robert  Aber,  Nasdaq,  to  Richard 
Strasser,  Division,  Commission,  dated  November 
17, 1998  ("Amendment  No.  2").  Amendment  No.  2 
deleted  language,  appearing  in  the  Federal  Register 
notice,  stating  that  if  non-NASD  member 
subscribers  received  EWN  n  technology  prior  to 
approval  of  this  proposed  rule  change,  then  after 
approval  Nasdaq  would  bill  the  non-member 
subscribers  in  an  amount  equal  to  the  differential 
under  the  EWN  I  and  the  EWN  II  fee  structures. 
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Commission  is  approving  the  proposed 
rule  change  as  amended. 

II.  Description  of  the  Proposal 

The  NASD  filed  this  proposed  rule 
change  in  conjunction  with  a  parallel 
proposal  to  modify  the  fees  charged 
NASD  members,  File  No.  SR-NASD- 
98-62.^  The  fee  schedule  set  forth  in 
that  proposal  became  effective  upon 
filing  in  accordance  with  Section 
19{b){3)(A)(ii)  of  theActa  and  Rule  19b- 
4. 

This  proposed  rule  change  would 
increase  the  monthly  fees  for  NWII 
service  as  follows:  the  monthly  Service 
Charge  would  increase  from  $100  per 
"server"  to  $1500  per  "service  delivery 
platform"  ("SDP");  the  monthly  Display 
Charge  would  increase  from  $500  to 
$525  per  presentation  device  ("PD"); 
and  the  monthly  "Additional  Circuit/ 
SDP  Charge"  (formerly  the  "Additional 
Circuit  Charge")  would  increase  from 
$1150  to  $2700.  This  proposed  rule 
change  also  clarifies  that  the  fee 
schedule  applies  to  subscribers  who 
access  NWII  service  through  an 
application  programming  interface 
("API").  Finally,  the  proposal  eliminates 
the  Digital  Interface  Service  fee 
schedule  because  Nasdaq  no  longer 
provides  that  service. 

Nasdaq  proposed  this  fee  change  in 
conjunction  with  the  construction  of 
EWN  II,  a  new  network  for  delivering 
NWII  service.  Nasdaq  is  in  the  process 
of  converting  existing  subscribers  to  the 
EWN  II  network.  During  this  process, 
some  NWII  subscribers  will  continue  to 
utilize  the  existing  EWN  I  network  and 
pay  the  fees  for  that  service,  until  they 
are  upgraded  to  EWN  II. 

To  access  NWII  service,  each 
subscriber  location  has  at  least  one  SDP, 
or  server,  that  resides  on  the  network 
and  connects  to  Nasdaq  by  a  dedicated 
circuit.  Under  the  EWN  II  network,  each 
dedicated  circuit  ("Tl  circuit")  will  be 
capable  of  supporting  up  to  six  SDPs. 
Each  SDP  can  support  up  to  eight  PDs, 
or  Nasdaq  Workstation  lis,  although  a 
firm  may  elect  to  have  fewer  than  eight 
PDs  on  a  single  SDP.  A  subscriber  may 
also  obtain  NWII  service  through  an 
API.  which  allows  a  firm  to  obtain  NWII 
Service  using  the  firm's  own  hardware 
(e.g.,  personal  computer)  and  software 
systems. 

Under  the  new  fee  structure,  a  firm 
with  one  SDP  ($1500)  and  eight  PDs  (8 
X  $525  =  $4200)  would  be  charged  a 
monthly  fee  of  $5700  (compared  to 
$4100  under  the  existing  schedule).  A 


firm  with  one  SDP  ($1500)  and  two  PDs 
(2  X  $525  =  $1050)  would  be  charged  a 
monthly  fee  of  $2550  (compared  to 
$1100  under  the  existing  schedule).  If  a 
subscriber  chooses  to  access  NWII 
through  an  API,  the  subscriber  would  be 
assessed  the  service  charge  for  each 
SDP,  the  display  charge  for  each  of  the 
subscriber's  linkages  (e.g.,  NWII 
substitute,  quote-update  facility),  as 
well  as  the  additional  circuit  charge. 
The  Additional  Circuit/SDP  charge  will 
apply  if  a  subscriber  obtains  additional 
SDPs  and/or  Tl  circuits  without  first 
maximizing  the  capacity  on  its  SDPs 
and  Tl  circuits. 

Nasdaq  justifies  the  proposed  fee 
structure  on  the  grounds  that  it  is 
derived  from  the  fee  structure  in  the 
contract  that  Nasdaq  and  MCI 
Communications  Corporation  ("MCI") 
entered  into  in  1997,  under  which  MCI 
would  build  and  maintain  the  new 
network.  Nasdaq  represents  that  the 
proposed  fee  structure  subsidizes  its 
subscribers,  in  that  the  proposed  Service 
Charge  does  not  pass  on  all  of  the  SDP/ 
server  costs  that  Nasdaq  incurs  under 
the  contract.  Nasdaq  also  represents  that 
the  proposed  fee  schedule's  Display 
Charge  in  part  helps  the  NASD  recoup 
its  subsidy  of  the  SDP/server  costs  and 
other  expenses  associated  with  the 
development  and  the  maintenance  of 
NWII. 

Although  the  Commission  received  no 
comment  letters  specifically  addressing 
this  filing,  Nasdaq's  proposal  to  change 
the  fee  schedule  applicable  to  NASD 
members  generated  three  comment 
letters.^  The  three  letters  criticized  the 
proposed  fee  schedule  applicable  to 
NASD  members  on  a  number  of  issues, 
including:  that  it  disproportionately 
affects  smaller  subscribers,  that  it  is 
unfair  to  market  makers,  that  it  does  not 
adequately  place  the  EWN  II  network's 
costs  upon  the  network's  beneficiaries, 
and  that  Nasdaq  has  not  adequately 
justified  various  components  of  the  fee 
structure  and  related  fees.  One  letter 
requested  that  the  Commission  review 
the  bidding  process  and  the  costs 
associated  with  the  contract  for  the  new 
network,  to  determine  a  fair  cost.i° 


'  Securities  Exchange  Act  Release  No.  40434 
(September  11,  1998).  63  FR  49937  (September  18. 
1998). 

"15U.S.C.  78s(b)(3)(A)(ii). 


"See  Letter  from  Douglas  Ralston.  President, 
Sherman  Ralston.  Inc.,  to  Jonathan  Katz.  Secretary, 
Commission,  dated  October  8,  1998;  Letter  from 
David  Rich,  Associate  Compliance  Director, 
Jefferies  &  Company.  Inc.,  to  Jonathan  Katz.  dated 
October  9.  1998:  Letter  from  Marge  Ferguson. 
President.  Wall  Street  Telecommunications 
Association,  to  Jonathan  Katz.  dated  November  4. 
1998  (not  specifically  identifying  a  file  number,  but 
focusing  its  comments  on  Nasdaq  Level  III  service, 
which  is  available  only  to  NASD  members)  ("WSTA 
letter"). 

'o  See  WSTA  letter 


III.  Discussion 

The  Commission  finds  that  the 
proposed  fee  schedule  for  non-NASD 
members  is  consistent  with  the 
requirements  of  Section  15A(b)(5)  of  the 
Act.*'  Section  15A(b)(5)  specifies  that 
the  rules  of  a  registered  securities 
association  shall  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  that  the  NASD 
operates  or  controls.'^ 

This  proposed  rule  change  provides 
that  NASD  members  and  non-NASD 
members  who  subscribe  to  NWII  service 
will  pay  the  same  rates,  suggesting  that 
the  burden  of  the  new  fees  was  allocated 
fairly.  Moreover,  by  basing  the  SDP  rates 
on  the  costs  that  Nasdaq  pays  under  the 
contract  to  implement  the  EWN  II 
network,  but  reducing  the  impact  on 
smaller  users  by  not  passing  on  all  of 
the  SDP  costs  that  Nasdaq  incurs,  the 
Commission  believes  that  Nasdaq  has 
sought  to  minimize  the  adverse  impact 
of  those  increased  fees  on  non-NASD 
members,  suggesting  that  the  fees  are 
reasonable  under  the  circumstances. 

The  Commission  is  not  persuaded  by 
the  commenters'  criticism  (in  the 
parallel  rule  filing  regarding  the  fees 
Nasdaq  charges  NASD  members)  that 
the  costs  were  not  allocated  fairly  or 
that  the  costs  are  not  justified.  None  of 
the  commenters  disputes  the  issue  that 
Nasdaq's  technical  modernization 
efforts  are  intended  to  improve  Nasdaq's 
capacity  and  to  enhance  services 
provided  to  NASD  members  and  non- 
members  alike.  Nor  do  the  commenters 
dispute  Nasdaq's  contention  that  the 
increased  Service  Charge  is  intended  to 
offset  the  costs  associated  with  the 
technology  modernization  efforts. 
Finally,  the  commenters  do  not  dispute 
Nasdaq's  representation  that  Nasdaq  has 
chosen  not  to  pass  on  the  entire  cost  of 
each  SDP  slot  to  members  and  non- 
members.  Therefore,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
merely  clarifies  that  Nasdaq  will  not 
attempt  to  impose  the  monthly  fee 
changes  on  non-NASD  member 
subscribers  who  receive  EWN  II 
technology  prior  to  this  Order. 


IV.  Solicitatj 
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SECURITIES 
COMMISSIO 


November  24, 
I.  Introducti 


•'15U.S.C.  78o-3(b)(5). 

'^  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 


"Seel7CFR 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
oommimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-9&-63  and  should  be 
submitted  by  ?????. 

V.  Conclusion 

'    It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-98-63, 
including  Amendment  No.  2,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-32096  Filed  12-1-98;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Amending  Rule  783,  Report  of 
Financial  Arrangements  and  Floor 
Procedure  Advice  F-11,  Splitting 
Orders 

November  24, 1998. 

jL  Introduction 

On  April  27, 1998,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  pursuant  to 


Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b— 4  2  thereimder  a  proposed  rule 
change  to  amend  its  financial 
arrangements  rule.  Rule  783,  and 
Options  Floor  Procedure  Advice  F-1 1  ^ 
regarding  the  Splitting  of  Orders.  On 
October  2, 1998,  the  PHLX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.*  On  October  20, 1998,  the 
proposal,  as  amended,  was  published 
for  comment  in  the  Federal  Register.^ 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  its 
financial  arrangements  rule  Rule  783,  to 
require  that  members,  member 
organizations,  foreign  currency  options 
participants,  participant  organizations 
and  general  partners  or  voting 
stocUiolders  thereof  report  to  the 
Exchange  financial  arreuigements  for 
amounts  greater  than  $5,000.  Currently, 
PHLX  Rule  783  requires  that  members 
and  member  organizations  report  to  the 
Exchange  the  obtaining  and  making  of  a 
loan  over  $2500,  including  loans  to  non- 
members.  The  proposed  definition  of 
financial  arrangements  includes  any 
consideration  over  $5000  that 
constitutes  a  loan,  gift,  salary  or  bonus; 
the  direct  financing  of  a  member  of  or 
participant  organization  (except  clearing 
arrangements)  ^,  any  direct  equity 
investment  or  profit  sharing 
arrangement;  and  the  guarantee  of  a 
trading  accoiuit  (except  a  clearing 
arrangement).  Currently,  paragraph  (b) 
of  PHLX  Rule  783  provides  exceptions 


"See  17  CFR  200.30-3la)(12). 


'15  U.S.C.  7Bs{b)(l). 

'  17  CFR  240.19b-4. 

'The  PHLX's  minor  rule  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codifled  in 
PHLX  Rule  970,  contains  floor  procedure  advises 
with  accompanying  fme  schedules.  Rule  19d-l(c)(2) 
under  the  Act  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting:  Rule 
18d-l(c)(l)  under  the  Act  requires  prompt  filing 
with  the  Commission  of  any  final  disciplinary 
action.  However,  minor  rule  violation  not  exceeding 
$2,500  are  deemed  not  final,  thereby  permitting 
periodic,  as  opposed  to  immediate,  reporting. 

*  Letter  from  Nandita  Yagnik,  Esquire,  PHLX,  to 
Michael  Walinskas,  Deputy  Associate  Director, 
Division  of  Market  Regulation,  SEC  dated  Sept.  30, 
1998.  In  Amendment  No.  1,  the  PHLX  added  a 
requirement  that  members,  member  organizations, 
participants  and  participant  organizations  disclose 
loans  and  financial  arrangements  with  non- 
mem))ers. 

'  Securities  Exchange  Act  Release  No.  40541  (Oct. 
9,  1998).  63  FR  56056  (Oct.  20.  1998). 

'  Under  the  proposal,  clearing  arrangements  are 
defined  as  those  arrangements  in  which  a  company 
acts  as  an  intermediary  in  making  payments, 
deliveries  or  both  in  connection  with  transactions 
in  securities,  or  who  provides  hcilities  for 
comparison  of  data  respecting  the  terms  of 
settlement  of  securities. 


for  certain  member-to-member  loans. 
Proposed  exceptions  to  the  rule  are 
outlined  in  proposed  paragraph  (c)  of 
PHLX  Rule  783.  The  amended  rule 
would  not  apply  to  stock  loan 
arrangements  ^  or  transactions  between 
members  affiliated  with  the  same 
member  organization  or  participants 
affiliated  with  the  same  participant 
organization  or  transactions  in  publicly 
traded  securities  of  a  member 
organization.  All  parties  involved  in  the 
financial  arrangement  are  required  to 
notify  the  Exchange  of  eligible  financial 
arrangements  without  ten  (10)  business 
days  of  the  effective  date  of  such 
arrangements.  In  the  event  qL 
termination  of  the  financial 
arrangement,  the  parties  involved  must 
similarly  notify  the  Exchange  of  the 
termination. 

In  addition,  the  Exchange  proposes  to 
amend  Options  Floor  Prtx;edure  Advice 
F-11  regarding  the  Splitting  of  Orders 
by  adding  that  dually  and  financially 
aMliated  Registered  Option  Traders 
("ROTs")  will  be  treated  as  one  interest 
for  the  purpose  of  splitting  an  order  in 
the  trading  crowd.  Currently,  Advice 
F-11  requires  ROTs  of  the  same  firm 
when  bidding  or  offering  at  the  same 
price  and  for  the  same  option  to  be 
treated  as  one  interest  for  the  purpose  of 
sphtting  an  order  in  the  trading  crowd. 
TTie  proposal  would  extend  the  Advice 
to  dually  and  financially  affiliated  ROTs 
further  ensuring  fairness  in  the  order 
splitting  process.  Advice  F-11  defines 
"dually  affiliated"  as  those  ROTs 
required  to  report  pursuant  to  Exchange 
Rule  793,*  and  "financially  affiliated" 
as  those  ROTs  required  to  report 
pursuant  to  Exchange  Rule  783.  The 
Exchange  also  proposes  to  increase  the 
fine  schedule  for  failing  to  report  dual 
or  financial  affiliations  from  $100.00  to 
$500.00  for  the  first  offense;  $250.00  to 
$1,000.00  for  the  second  offense;  and 
fi'om  $500.00  to  a  sanction  discretionary 
with  the  Business  Conduct  Committee 
for  the  third  offense  and  thereafter.  The 


'  Under  the  proposal,  a  stock  loan  arrangement 
shall  mean  an  agreement  for  the  lending  and 
borrowing  of  securities  and  shall  include  a 
securities  contract  or  other  agreement,  including 
related  terms,  for  the  transfer  of  securities  against 
the  transfer  of  funds,  securities,  or  other  collateral, 
with  simultaneous  agreement  by  the  transferee  to 
transfer  to  the  transferor  against  the  transfer  of 
funds,  securities,  or  other  collateral  upon  notice,  at 
a  date  certain,  upon  demand,  the  same  or 
substituted  securities. 

"  PHLX  Rule  793  requires  persons  who  are 
general  or  limited  partners,  or  an  officer,  director, 
stockholder  or  associated  person  of  more  than  one 
member  or  participant  organization  or  who  are 
affiliated  in  any  manner  with  a  non-member,  or 
non-participant  organization  which  is  engaged  in 
the  securities  business,  to  disclose  this  affiliation  in 
writing  and  to  have  such  affiliation  approved  in 
writing  by  the  member  or  participant  organization. 
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Exchange  also  proposes  a  corresponding 
change  to  its  minor  rule  plan. 

in.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act^  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  protects  investors  and  the 
pubUc  interest  by  revising  the 
Exchange's  financial  arrangement  rule 
and  strengthening  the  order  splitting 
provision  of  Advice  F-ll.i"  The 
Commission  believes  the  increased 
dollar  limit  updates  the  Exchange's 
financial  arrangement  rule  to  take  into 
account  inflation  without  significantly 
reducing  the  protections  of  the  rule.  The 
Commission  also  beheves  that 
extending  Advice  F-1 1  to  dually  and 
financially  affiliated  ROTs  should 
enhance  competition  in  options  traded 
on  the  PHLX  by  preventing  one  firm 
bom  garnering  all  of  the  executions  in 
a  particular  option  by  spUtting  orders  in 
the  trading  crowd  among  members  who 
are  either  dually  or  financially  affiliated. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PHLX-98- 
04)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-32040  Filed  12-1-98;  8:45  am) 

BILUNQ  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3134,  Amdt  1] 
Commonwealth  of  Puerto  Rico 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  December 

31. 1998. 

Ail  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  June 

24. 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 


•15U.S.C.  78f(b)(5). 

'"In  reviewing  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 

"  15  U.S.C  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


Date:  November  24, 1998. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  98-32080  Filed  12-1-98;  8:45  am] 
BILLING  COOE  S02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

Senior  Executive  Service;  Performance 
Review  Board  Memt>ers 

ACTION:  Roster  of  Members  of  this 
Agency's  Senior  Executive  Service. 

summary:  Section  4314(c)  (4)  of  Title  5, 
U.S.C.  requires  Federal  agencies  publish 
notification  of  the  appointment  of 
individuals  who  may  serve  as  members 
of  that  Agency's  Performance  Review 
Boards  (PRB).  The  following  is  the  FY 
1998  Performance  Review  Board  roster: 

1.  Jadine  Nielsen,  Chief  of  Staff; 

2.  Elizabeth  Montoya,  Associate 
Deputy  Administrator  for  Management 
and  Administration; 

3.  Betsy  Myers,  Associate  Deputy 
Administrator  for  Entrepreneurial 
Development; 

4.  John  Gray,  Associate  Deputy 
Administrator  for  Capital  Access; 

5.  Carolyn  J.  Smith,  Assistant 
Administrator  for  Human  Resources; 

6.  Lawrence  Barrett,  Chief  Information 
Officer; 

7.  Dave  Kohler,  Associate  General 
Counsel  for  General  Law; 

8.  Thomas  Dumaresq,  Assistant 
Administrator  for  Administration; 

9.  Erline  Patrick,  Assistant 
Administrator  for  Equal  Employment 
Opportimity  and  Civil  Rights 
Compliance; 

10.  Calvin  Jenkins,  Deputy  to  the 
Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development; 

11.  Jeanne  Sclater,  Deputy  to  the 
Associate  Deputy  Administrator  for 
Capital  Access; 

12.  Herbert  Mitchell,  Deputy 
Associate  Administrator  for  Disaster 
Assistance; 

13.  Francisco  Marrero,  District 
Director  (Newark); 

14.  Darryl  Hairston,  District  Director 
(Washington); 

15.  Mark  Quiim,  District  Director  (San 
Francisco). 

Dated:  November  25, 1998. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  98-32081  Filed  12-1-98;  8:45  am] 
BILUNQ  COOE  S02S-01-P 


TENNESSEE  VALLEY  AUTHORITY 

Environnf>ental  Impact  Statement: 
Union  County,  Mississippi, 
Multipurpose  ReservoiryOther  Water 
Supply  Alternatives 

AGENCY:  Teimessee  Valley  Authority. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  multipurpose  reservoir  in  Union 
County,  Mississippi,  located  in 
northeast  Mississippi.  The  primary 
purpose  of  the  reservoir  is  to  provide  an 
adequate  and  reliable  water  supply  for 
the  Union  County  area.  This  EIS  will 
also  consider  other  alternative  means  of 
meeting  the  area's  water  supply  needs. 
Alternatives  to  be  considered  will 
include  one  or  a  combination  of  the 
following:  construction  of  a  surface 
impoundment  on  a  tributary  of  the  Little 
Tallahatchie  River;  installation  of  one  or 
more  water  pipeUnes  from  existing 
public  water  supplies;  development  of 
new  groundwater  sources;  and  the  no 
action  alternative.  With  this  notice,  TVA 
invites  comments  on  the  scope  of  this 
EIS. 

DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before 
January  8, 1999.  TVA  will  conduct  a 
public  meeting  in  New  Albany, 
Mississippi  to  discuss  the  project  and 
obtain  comments  on  the  scope  of  the 
EIS.  Tte  location  and  time  of  this 
meeting  are  described  below  in  the 
Scoping  Process  section. 
ADDRESSES:  Comments  should  be  sent  to 
Charles  P.  Nicholson,  National 
Environmental  PoUcy  Act  Specialist, 
Termessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  8C,  Knoxville, 
Tennessee  37902-1499.  Comments  may 
also  be  e-mailed  to 
cpnicholson@tva.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Ferry,  Teimessee  Valley 
Authority,  WT  lOD-K,  Knoxville, 
Tennessee  37902-1499,  e-mail: 
dhferry@tva.gov;  or  Gary  D.  Hickman, 
Tennessee  Valley  Authority,  ABL  lA-N, 
Norris,  Tennessee  37828,  e-mail: 
gdhickman@tva.gov. 
SUPPLEMENTARY  INFORMATION:  TVA  has 
been  asked  by  Union  Coimty, 
Mississippi,  and  the  City  of  New  Albany 
to  assist  in  the  evaluation  of  a  proposed 
reservoir  and  other  means  of  supplying 
the  area's  water  supply  needs.  In 
addition,  TVA  has  been  asked  to 
relocate  one  of  its  electrical 
transmission  lines  that  lies  within  the 
proposed  reservoir  pool  if  the  Coimty 
and  City  decide  to  pursue  that 
alternative. 
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Water  needs  in  Union  County, 
Mississippi,  are  currently  supplied  by 
wells  operated  by  municipal  water 
systems,  rural  water  associations,  and 
institutional  and  industrial  users.  The 
average  daily  water  use  from  the  public 
water  systems  in  1996  was  2.365  million 
gallons  per  day  (MGD)  and  the  peak 
daily  use  was  4.040  MGD.  Two-thirds  of 
the  county  water  needs  are  supplied  by 
wells  in  the  Eutaw-McShan  aquifer,  and 
most  of  these  wells  are  near  the  City  of 
New  Albany.  Pumping  from  these  wells 
has  lowered  groundwater  levels.  New 
wells  drilled  in  this  area  have  generally 
been  unproductive. 

In  order  to  meet  projected  future 
water  supply  needs.  Union  County  and 
the  City  of  New  Albany  combined 
efforts  to  develop  an  alternate  water 
supply  and  have  proposed  constructing 
a  multipurpose  reservoir  on  a  tributary 
of  the  Little  Tallahatchie  River.  In  order 
to  obtain  public  input  on  this  proposal 
and  to  fully  evaluate  a  range  of 
alternatives,  TVA  has  decided  to 
prepare  an  EIS. 

Ahematives 

Alternatives  presently  under 
consideration  include:  (1)  No  action;  (2) 
construction  of  a  multipurpose  reservoir 
on  a  tributary  to  the  Little  Tallahatchie 
River;  (3)  construction  of  one  or  more 
pipelines  from  an  existing  water  supply 
system  with  sufficient  capacity  to  meet 
the  needs  of  Union  County;  and  (4) 
construction  of  new  groundwater 
sources  by  tapping  into  additional 
aquifers.  Reasonable  alternative  actions 
available  to  TVA  are  to  relocate  the 
transmission  line,  and  the  no  action 
alternative.  Some  of  the  water  supply 
alternatives  would  also  involve  actions 
by  other  federal  agencies.  TVA  has 
identified  two  alternative  routes  for  its 
tramsnission  line  if  it  is  relocated.  TVA 
invites  the  public  to  comment  on  these 
alternatives  or  to  suggest  other  possible 
alternatives. 

Proposed  Issues  To  Be  Addressed 

The  EIS  will  evaluate  the  water 
supply  needs  of  Union  County  through 
the  year  2050,  and  potential  effects  of 
alternative  means  of  meeting  the  water 
supply  needs.  Potentially  important 
issues  for  discussion  in  the  EIS  include: 

1.  Effects  on  stream  discharge,  water 
quality,  and  availability; 

2.  Impacts  on  terrestrial  and  aquatic 
ecology,  including  endangered  and 
threatened  species; 

3.  Impacts  on  floodplains,  wetlands, 
recreation,  and  existing  land  uses;  and 

!  4.  Socioeconomic,  historic, 
archaeological,  and  cultural  effects 
associated  with  the  alternative  actions. 


This  list  is  not  intended  to  be  all 
inclusive,  nor  is  it  intended  to  be  a 
predetermination  of  impacts.  As  scoping 
and  preparation  of  the  EIS  proceed, 
other  issues  may  be  revealed  which  will 
necessitate  further  analyses. 

Scoping  Process 

Scoping,  which  is  integral  to  the  EIS 
process,  is  a  procedure  that  solicits 
public  input  to  the  EIS  process  to  ensure 
that:  (1)  Issues  are  identified  early  and 
properly  studied;  (2)  issues  of  little 
significance  do  not  consume  substantial 
time  and  effort;  (3)  the  EIS  is  thorough 
and  balanced;  and  (4)  delays  caused  by 
an  inadequate  EIS  are  avoided.  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act  require  that 
the  scoping  process  commence  after  a 
decision  has  been  reached  to  prepare  an 
EIS  in  order  to  provide  an  early  and 
open  process  for  determining  the  scope 
of  issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  a  proposed  action.  The  scope  of 
issues  to  be  addressed  in  an  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail,  and 
comments  presented  orally  or  in  writing 
at  a  public  scoping  meeting.  The 
preliminary  identification  of  reasonable 
alternatives  and  environmental  issues 
provided  in  this  notice  is  not  meant  to 
be  exhaustive  or  final.  TVA  considers 
the  scoping  process  to  be  open  and 
dynamic  in  the  sense  that  alternatives 
other  than  those  given  above  may 
warrant  study  and  new  matters  may  be 
identified  for  potential  evaluation. 

The  scoping  process  will  include  both 
interagency  and  public  scoping.  The 
agencies  expected  to  participate  in 
interagency  scoping  include  the  U.S. 
Army  Corps  of  Engineers,  U.S.  Fish  and 
Wildlife  Service,  and  various  State  of 
Mississippi  agencies  including  the 
Department  of  Environmental  Quality, 
Department  of  Wildlife,  Fisheries,  and 
Parks,  the  Department  of  Economic  and 
Community  Development,  State  Historic 
Preservation  Office  of  the  Department  of 
Archives  and  History,  and  other  federal, 
state  and  local  agencies  as  appropriate. 
TVA  anticipates  that  some  of  these 
agencies,  because  of  their  jurisdiction 
and/or  expertise,  will  be  cooperators  in 
the  development  of  the  EIS. 

The  public  is  invited  to  submit 
written  comments  or  e-mail  comments 
on  the  scope  of  this  EIS  no  later  than  the 
date  given  under  the  DATES  section  of 
this  notice  and/or  attend  the  public 
scoping  meeting.  TVA  will  conduct  a 
public  meeting  on  the  scope  of  the  EIS 
in  New  Albany,  Mississippi  on 
Thursday,  December  10,  1998.  The 
meeting  will  be  held  at  the  Union 
County  Courthouse,  which  is  locatec  at 


116  East  Bankhead.  Registration  for  the 
meeting  will  be  from  5:30  to  6:30  p.m.    • 
with  the  meeting  beginning  at  6:30  p.m. 
The  meeting  will  begin  with  brief 
presentations  by  representatives  of  the 
Unipn  County  Development 
Association,  the  City  of  New  Albany, 
and  TVA  explaining  the  proposed 
project  and  the  EIS  process.  Following 
this  presentation,  attendees  will  be 
given  the  opportunity  to  express  issues 
and  concerns  that  should  be  considered 
in  the  EIS. 

Upon  consideration  of  the  scoping 
comments,  TVA  will  develop 
alternatives  and  identify  important 
environmental  issues  to  be  addressed  in 
the  EIS.  Following  analysis  of  the  water 
supply  needs  and  of  the  environmental 
consequences  of  each  alternative,  TVA 
will  prepare  a  draft  EIS  for  public 
review  and  comment.  A  notice  of 
availability  of  the  draft  EIS  will  be 
published  in  the  Federal  Register  and 
area  newspapers.  TVA  expects  to  have 
this  draft  EIS  completed  in  early  2000. 

Dated:  November  24.  1998. 
Kathryn  |.  Jackson, 

Executive  Vice  President.  Resource  Group. 
|FR  Doc.  98-32055  Filed  12-1-98;  8:45  am) 

BILUNG  CODE  8120-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-14) 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 

Committee  (ISAC-14)  will  hold  an  open 

meeting  on  December  7,  1998  from  9:15 

a.m.  to  3:15  p.m. 

DATES:  The  meeting  is  scheduled  for 

December  7,  1998,  unless  otherwise 

notified. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Department  of  Commerce  Room 

4830,  located  at  14th  Street  and 

Constitution  Avenue,  N.VV., 

Washington,  D.C.,  unless  otherwise 

notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Millie  Sjoberg,  Department  of 

Commerce,  14th  St.  and  Constitution 

Ave.,  N.W.,  Washington,  D.C.  20230. 

(202)  482-4792  or  Bill  Daley  Jr..  Office 

of  the  United  States  Trade 

Representative,  600  17th  St.  N.W., 

Washington,  D.C.  20508,  (202)  395- 

6120. 

SUPf*LEMENTARY  INFORMATION:  The 

ISAC-14  will  hold  a  open  meeting  on 
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Deoonber  7. 1998  from  9:15  a.m.  to  3:15 
m.  Agenda  topics  to  be  addressed  will 


1.  An  update  by  the  Assistant 
Secretary  for  Trade  Development  on 
Trade  Development's  involvement  in 
the  recent  APEC  Kiinisterial  and  JCCT 
meetii^. 

2.  A^oe  from  the  ISAC  on  small  and 
medium-size  enterprise  (SME)  export 
issues  such  as  how  the  government  can 
encourage  more  SMEs  to  export,  export 
to  multiple  markets,  use  intermediaries 
(if  approiHiate),  use  electronic 
ccMnmeroe  to  increase  exports,  etc 

3.  A  focus  on  electronic  commerce 
including  an  overview  of  how  electronic 
commerce  can  help  SMEs  export;  a 
discussion  of  issues  such  as  privacy, 
seciirity,  etc;  electronic  commerce  with 
respect  to  APBC/FTAA/WTO;  a 
discussion  of  the  Y2K  issue;  a 
demonstration  of  AID's  Global 
Technology  Network. 

4.  A  Iniefing  on  ITA  funding. 

5.  Committee  Business. 


rFelta, 

Aasistaat  United  States  Trade  Representative, 
IntBtgawnmental  Affairs  and  Public  Liaison. 
(FR  Doc  96-32049  Piled  12-1-98;  8:45  am] 

:*19S-*1-M 


DEPARTMENT  OF  TRANSPORTATION 

Ofllos  of  Um  Sscfvtwy 

RcpoftB,  Fonns  and  Racordkaeping 


agency:  OfBce  of  the  Secretary,  DOT. 
action:  Notice. 


:  Hiis  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  pxibUc  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  OfGce  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reducticm  Act  of  1995  (44  USC  Chapter 
35).  Section  3507  of  Title  44  of  the 
United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Fedml  Register,  listing 
information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  imder  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  reconUceeping  reqiiirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Rqgjister  Notice  with  a 
60-day  comment  period  soliciting 


comments  on  the  information 
collection's  described  below  was 
published  on  September  16. 1998  [63  FR 
49631]. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  4, 1999. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
copies  of  these  documents,  contact 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326. 
SUPPLEMENTARY  MFORMATKM: 

U.  S.  Coast  Gnard 

Title:  Safety  Approval  of  Cargo 
Containere. 

OMB  Control  Number:  2115-0094. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Fonns;  N/A. 

Affected  Public:  Container  ownera; 
container  manufacturers;  organizations 
to  which  the  Coast  Guard  delegates  its 
approval  authority. 

Abstract:  The  information  collection 
requires  owners  and  manufact\irers  of 
cargo  containere  to  submit  information 
and  keep  records  to  make  it  possible  for 
the  Coast  Guard  or  its  appointed  agents 
to  conduct  the  approval  process.  'The 
reporting  requirements  are  necessary  to 
provide  the  Coast  Guard  the  information 
it  needs  to  approve  new  equipment  and 
designs.  The  recordkeeping 
requirements  are  necessary  to  assist  the 
Coast  Guard  in  its  inspections  of 
containere  following  approval. 

Need:  This  collection  of  information 
addresses  the  reporting  and 
recordkeeping  requirements  for 
containers  in  49  CFR  Parts  450-453. 
These  rules  are  necessary  because  the 
U.S.  is  signatory  to  the  International 
Convention  for  Safe  Containere  (CSC). 
These  rules  prescribe  only  the  minimum 
requirements  of  the  CSC. 

Burden  Estimate:  The  estimated 
burden  is  71,505  hours  annually. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
Washington.  DC  20503,  ATTN:  USCG 
Desk  Officer.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediately. 

Comments  are  invited  on:  whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 


of  the  proposed  information  collections; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation. 

Issued  in  WashingtoD,  DC,  on  November 
20, 1998. 

Phillip  A.  iMch, 

Clearance  Officer.  United  States  Department 
of  Transportation. 

(FR  Doc  98-32065  Piled  12-1-98;  8:45  am] 
■LUNQ  OOOC  4»1»-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Oflica  of  tha  Sacratary 

Aviation  Procaadinga,  Agraamanta 
HIad  During  ttia  Waak  Ending 
NovamtMT  20, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answera  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number.  OST-98-4764 
Date  Filed:  November  16. 1998 
Parties:  Membere  of  the  International 

Air  Transport  Association 
Subject: 

PAC/Reso/402  dated  Oct(^r  28. 1998 
r^l 

Passenger  Agency  Resolution  850e 

CAC/Reso/192  dated  November  3. 
19981^2 

Cargo  Agency  Resolution  851e 

Minutes: 

PAC/Meet/155  dated  October  28. 1998 

CAC/Meet/131  dated  November  3, 
1998 

Intended  effective  date:  January  1, 
1999. 

Docket  Number:  OST-98-4780 
Date  Filed:  November  18, 1998 
Patties:  Membere  of  the  International 

Air  Transport  Association 
Subfect: 

PTC12  Telex  Mail  Vote  973 

South  Atlantic-Europe/Mideast  Reso 
OlOy 

Telex  Mail  Vote  Amendments  #1,  #2, 
«3 

Intended  effective  date:  December  1, 
1998. 
Docket  Number:  OST-98-4781 
Date  Filed:  November  18,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC123  0059  dated  November  13. 
1998 

North  Atlantic  Passenger  Resos  rl-18 


B&iMQCOOE  4t 


DEPARTMEr 
Offlcaof  Th( 


The  follow 
Certificates  o 
Necessity  an( 
Permits  were 
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Minutes— FTCl  23  0057  dated 

November  3, 1998 
Table— FrCl23  Fares  0030  dated 

November  13,  1998 
Intended  effective  date:  March  1, 

1999. 
Docket  Number:  OST-98-4782 
Date  Filed:  November  18, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC123  0060  dated  November  13, 

1998 
Mid  Atlantic  Resos  rl-6 
PTC123  0061  dated  November  13, 

1998 
I  South  Atlantic  Resos  r7-19 
1  TABLES: 
PTC123  Fares  0031  dated  November 

13, 1998 
PTC123  Fares  0032  dated  November 

13, 1998 
IMinutes,  contained  in  PTC123  0057, 

are  filed  this  date  with  the  U.S.- 

related  portion  of  the  PTC123 

agreement). 
,  Intended  effective  date  :  March  1, 

1999. 

Docket  Number:  OST-98-4783 
Date  Filed:  November  18, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  • 

PTC23  EUR-SWP  0025  dated 
November  13,  1998 

Europe-Southeast  Pacific  Expedited 
Resos  rl-002i  r2-071kk  r3-071rr 

Intended  effective  date:  January  1, 
1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaision. 
|FR  Doc.  98-32066  Filed  12-1-98;  8:45  am] 
BUJNQCOOE  4«1»-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

Notice  of  Applications  for  Certificatas 
of  Public  Convenience  and  Necessity 
and  FofBign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weeic 
Ending  Novemt>er  20, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Pennits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modiiy  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 


tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4531. 

Date  Filed:  November  18,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  16,  1998. 

Application  of  Cherokee  Air,  Ltd. 
pursuant  to  49  U.S.C.  41301  and 
Subpart  Q,  requests  an  amendment  of  its 
Foreign  Air  Carrier  Permit  authorizing  it 
to  engage  in  on-demand  charter  foreign 
air  transportation  between  the 
Commonwealth  of  the  Bahamas 
("Bahamas")  and  the  United  States,  for 
more  than  ten  (10)  flights  per  month, 
subject  to  the  new  Umitation  of 
operating  only  passenger  aircraft  with 
less  than  sixty  (60)  seats. 

Docket  Number:  OST-98-4789. 

Date  Filed:  November  18, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  16, 1998. 

Description:  Application  of  MK 
Flugfelagid  ehf  pursuant  to  49  U.S.C. 
41302  and  Subpart  Q,  applies  for  a 
Foreign  Air  Carrier  Permit  authorizing  it 
to  engage  in  scheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in  Iceland  and 
a  point  or  points  in  the  United  States, 
via  intermediate  points,  and  beyond. 
MK  also  requests  authority  to  conduct 
Fifth  Freedom  cargo  charter  flights 
between  the  United  States  and  points  in 
third  countries,  to  the  extent  permitted 
under  14  C.F.R  Part  212. 

Docket  Number:  OST-98-4793. 

Date  Filed:  November  19, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  17, 1998. 

Description:  Application  of  Florida 
West  International  Airways,  Inc. 
pursuant  to  49  U.S.C.  41102  and 
Subpart  Q,  request  issuance  of  a  new 
Certificate  of  Public  Convenience  and 
Necessity,  or  an  amendment  to  its 
existing  international  certificate, 
authorizing  FWIA  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  and  any 
point  in  the  countries  listed  in 
Appendix  A  to  this  application.  FWIA 
also  requests  authority  to  integrate  this 
certificate  authority  with  all  services 
FWIA  is  otherwise  authorized  to 
conduct  pursuant  to  its  exemption  and 
certificate  authority  consistent  with 
applicable  agreements  between  the  U.S. 
and  foreign  countries. 

Docket  Number:  OST-98-4798. 

Date  Filed:  November  20, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  18,  1998. 


Application  of  Air  Atlanta-Icelandic 
pursuant  to  49  U.S.C.  41302  and 
Subpart  Q,  appUes  for  renewal  of  its 
Foreign  Air  Carrier  Permit  authorizing  it 
to  engage  in  charter  foreign  air 
transportation  of  persons,  property  and 
mail  between  any  point  or  points  in 
Iceland  and  any  points  in  the  United 
States.  Air  Atlanta's  Foreign  Air  Carrier 
Permit  also  authorizes  it  to  engage  in 
other  charter  trips  in  foreign  air 
transportation,  subject  to  the 
Department's  regulations. 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

(PR  Doc.  98-32067  Filed  12-1-98;  8:45  am] 

BILUNO  CODE  4*10-«2-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  IMap  Notice;  Receipt  of 
Noise  Compatibility  Program,  Revision 
and  Request  for  Review,  Key  West 
International  Airport,  Key  West,  Florida 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  current 
and 'future  noise  exposure  maps 
submitted  by  Monroe  County,  Florida, 
for  Key  West  International  Airport 
imder  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150  are  in  compUance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Key  West 
International  Airport  imder  part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
May  8, 1999. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  revised 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  November  9, 
1998.  The  public  comment  period  ends 
January  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822-5024.  (407)  812-6331, 
Extension  29.  Comments  on  the 
proposed  noise  compatibiUty  program 
should  also  be  submitted  to  the  above 

office. 

» 
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SUPPLEMENTARY  INFORMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  Key  West  International 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150, 
effective  November  9,  1998.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  8, 1999.  This  notice 
also  announces  the  availabihty  of  this 
program  for  pubfic  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compUance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Monroe  Coimty,  Florida,  submitted  to 
the  FAA  on  October  26, 1998,  revised 
noise  exposure  maps,  descriptions  and 
other  docimientation  which  were 
produced  during  the  Key  West 
International  Airport  FAR  part  150 
noise  study  conducted  between  October 
1. 1996,  and  October  25, 1998,  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  Section  104(b)  of  the 
Act. 

The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by 
Monroe  County,  Florida.  The  specific 
maps  imder  consideration  are  "1998 
Noise  Exposiue  Map"  and  "2003  Noise 
Exposure  Map"  in  the  noise 
compatibility  program  submission.  The 


FAA  has  determined  that  these  maps  for 
Key  West  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  9, 1998.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fi'om 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for  Key 
West  International  Airport,  also 
effective  on  November  9, 1998. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibiUty  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  revised 
program.  The  formal  review  period, 
limited  by  law  to  a  maximum  of  180 
days,  will  be  completed  on  or  before 
May  8. 1999. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 


reduce  the  level  of  aviation  safety, 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  revised 
program  with  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  revised  noise  exposure  maps,  the 
FAA's  evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822-5024;  and 

Division  Director  of  Community 
Services,  Public  Services  Building, 
5100  College  Road  West,  Wing  4, 
Room  405,  Key  West,  Florida  33040. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT: 

Issued  in  Orlando,  Florida,  November  9, 
1998. 

W.  Dean  Stringer, 

Manager,  Orlando  Airport  District  Office. 
(FR  Doc.  98-32133  Filed  12-1-98;  8.45  am] 

BILUNQ  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
(99-04-C-OO-BQM)  To  Impose  and 
Use  a  Passenger  Facility  Charge  (PFC) 
at  Binghamton  Regional  Airport  in 
Binghamton  New  York 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Binghamton  Regional  Airport  in 
Binghamton  New  York,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1999. 


UMI 
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ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Phil  Brito,  Manager,  New 
York  Airports  District  Office,  600  Old 
Coimtry  Road,  Garden  dty.  New  York 
11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Carl  G 
Olsen,  Commissioner  of  Aviation  for  the 
Broome  County  Department  of  Aviation, 
at  the  following  address:  Broome 
County  Department  of  Aviation, 
Binghamton  Regional  Airport/Edwin  A. 
Link  Field,  Box  16.  Johnson  City,  New 
York  13790. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Broome 
County  Department  of  Aviation  imder 
section  158.23  of  Fart  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philip  Brito,  Manager,  New  York 
Airports  District  Office,  600  Old 
Country  Road,  Suite  446,  Garden  Qty, 
New  York  11530  (Telephone  516-227- 
3800).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Binghamton  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  23, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Broome  County  Department  of  Aviation 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
168.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  20, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  99-04-C-OO- 
BCM. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2002. 

Proposed  charge  expiration  date: 
August  1,  2005. 

Total  estimated  PFC  revenue: 
$1,394,724. 


Brief  description  of  proposed  projects: 
Impose  Only  Projects 
— ^Maintenance  Building, 
Construction 
Impose  and  Use  Projects 
— ^Apron  Expansion  (West  Ramp) 
— ^Maintenance  Building,  Design 
— PFC  Administrative  Costs- 
Reimbursement 
Use  Only  Projects 
— Terminal  Building  RehabiUtation 
Class  or  classes  of  air  carriers,  which 
the  pubUc  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  #111,  John 
F.  Kennedy  International  Airport, 
Jamada,  New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Offices  of 
the  Broome  County  Department  of 
Aviation. 

Issued  in  Jamaica,  New  York,  on  November 
23,  1998. 

Thomas  Felix, 

Manager,  Planning  Sr  Programming  Branch, 
AEA-6 10  Eastern  Region. 
(FR  Doc.  98-32064  Filed  12-1-98;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-8&-4816] 

Infonrnation  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimoimces  the  Maritime 
Administration's  (MARAD)  intentions 
to  request  approval  for  three  years  of  an 
existing  information  collection  entitled 
"Requirements  for  Establishing  U.S. 
atizenship  (46  CFR  355)." 

DATES:  Comments  should  be  submitted 
on  or  before  February  1, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lansberry,  Office  of  the  Chief 
Coiuisel,  Maritime  Administration,  400 
Seventh  Street,  SW.,  Room  7232. 
Washington,  DC  20590;  telephone 
nimaber  202-366-5712  or  fax  202-366- 
7485.  Copies  of  this  collection  can  also 
be  obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Tide  of  Collection:  Requirements  for 
Establishing  U.S.  Citizenship  (46  CFR 
355). 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

OMB  Control  Number:  2133-0012. 

Form  Number:  Special  Format. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval 

Summary  of  Collection  of 
Information:  in  accordance  with  46  CFR 
355,  shipowmers,  charterers,  equity 
owners,  ship  managers,  etc.  seeking 
berfefits  provided  by  statute  are  required 
to  provide,  on  an  annual  basis,  an 
Affidavit  of  U.S.  Citizenship  to  the 
Maritime  Administration  for  analysis. 

Need  and  Use  of  the  Information:  The 
Affidavits  of  U.S.  Qtizenship  filed  with 
the  Maritime  Administration  will  be 
used  to  determine  shipowners,  equity 
owTiers,  ship  managers,  etc.  compliance 
with  the  statutory  requirements. 

Description  of  Respondents: 
Shipowners,  charterers,  equity  owners, 
ship  managers. 

Annual  Responses:  300  responses. 

Annual  Burden:  1,500  hours. 

Comments:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PI^-401.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Specifically,  address  whether 
this  information  collection  is  necessary 
for  proper  performance  of  the  function 
of  the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this  burden 
and  ways  to  enhance  quahty,  utihty, 
and  clarity  of  the  information  to  be 
colleded.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  ET.,  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  Worid  Wide  Web  at  http:/ 
dms^.dot.gov. 
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By  Order  of  the  Maritime  Administrator. 

Dated:  November  27, 1998. 
Joel  C  Riduid. 
Secretary. 
(FR  Doc.  98-32121  Filed  12-1-98;  8:45  am] 

MUJNQ  COOC  4»10-«1-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

November  24, 1998 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  January  4, 1999  to 
be  assured  of  consideration. 

Finacial  Management  Service  (FMS) 

OMB  Number:  1510-0061. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cash  Management  Improvement 
Act  (CMLA)  Annual  Report  and  Direct 
Cost  Claims. 

Description:  States  and  territories 
must  report  interest  owed  to  and  from 
the  Federal  Government  for  major 
Federal  Assistance  programs  on  an 
annual  basis.  The  data  is  used  by 
Treasury  and  other  Federal  agencies  to 
verify  State  and  Federal  interest  claims, 
to  assess  State  and  Federal  cash 
management  practices  and  to  exchange 
amoimts  of  interest  owed. 

Respondents:  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  56. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  500  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  28,000  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 
Uto  K.  Holland. 

Departmental  Reports,  Management  Officer 
(FR  Doc.  98-32034  FUed  12-1-98;  8:45  am] 

BHJJNQ  CODE  4S10-3S-P 

DEPARTMENT  OF  THE  TREASURY 

Sutxnission  for  OMB  Review; 
Comment  Request 

November  24, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  4, 1999  to 
be  assiued  of  consideration. 

Departmental  OSkesADffice  of  Foreign 
Assets  Control 

OMB  Number:  1505-0092. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Libyan  Sanctions  Regulations. 

Description:  Submissions  will  provide 
the  United  States  Government  with 
information  to  be  used  in  enforcing 
sanctions  against  the  Government  of 
Libya,  including  prohibitions  on  travel 
and  financial  dealings. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents:  5. 

Estimate<f  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (initial 
rerastration  of  eligibility). 

Estimated  ToUn  Reporting  Burden:  5 
hours. 

OMB  Number:  1505-0106. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Reporting  on  Transactions 
Engaged  in  by  Oil  Affiliates. 

Description:  This  collection 
implements  controls  on  trade  and 
financial  transactions  involving  Iran  and 
the  Government  of  Iran.  It  provides  the 
United  States  Government  with 
information  to  be  used  in  evaluating 
activities  of  affihates  of  U.S.  persons. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
30. 


Estimated  Burden  Hours  Per 
Respondent:  6  hours,  42  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
201  hours. 

OMB  Number:  1505-0167. 

Form  Number:  TDF  90-22.52. 

Type  of  Review:  Extension. 

Title:  Cuban  Remittance  Affidavit. 

Descritpion:  Pursuant  to  the  Trading 
with  the  Enemy  Act,  50  U.S.C.  App.  1- 
44,  the  Cuban  Liberty  and  Democratic 
Solidarity  Act.  22  U.S.C.  6021-91.  and 
the  Cuban  Assets  Control  Regulations, 
31  C.F.R.  Part  515,  U.S.  persons  are 
prohibited  frx>m  sending  more  than 
$1,000  as  a  one-time  immigration 
remittance  or  bmily  remittances  of 
more  than  $300  per  quarter  to  Cuba.  To 
assiire  compliance  with  these  statutes 
and  the  Regulations,  remittance  service 
providers  have  historically  been 
instructed  to  require  remitters  to  sign 
affidavits  that  authorized  ceilings  have 
not  been  exceeded.  Audit  experience 
indicates  that  the  affidavits,  which  must 
be  retained  for  five  years  by  service 
providers,  are  often  haphazardly  drafted 
and  executed.  To  assure  uniform  and 
consistent  compliance,  this  form  is 
being  standardized  and  will  be 
distributed  in  both  print  and  electronic 
copy  to  all  remittance  forwarders.  The 
affidavit  requirement  is  not  new,  merely 
the  standardized  form. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Respondent:  45  to  75 
seconds. 

Frequency  of  Response:  Other  (every 
time  a  remittance  is  sent). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  66,667  hours. 

OMB  Number:  1505-0168. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Travel  Service  Provider  and 
Carrier  Service  Provider  Submission. 

Description:  Pursuant  to  the  Trading 
with  Enemy  Act,  50  U.S.C.  App.  1-44, 
the  Cuban  Liberty  and  Democratic 
Solidarity  Act,  22  U.S.C.  6021-91,  and 
the  Cuban  Assets  Control  Regulations, 
31  C.F.R.  Part  515,  the  Treasury 
Department  can  issue  specific  licenses 
to  Travel  Service  Providers  (TSPs)  and 
Carrier  Service  Providers  (CSPs)  for 
them  to  arrange  authorized  travel  for 
U.S.  persons  to  and  from  Cuba.  To 
assure  compliance  with  these  statutes 
and  Regulations.  TSPs  and  CSPs  have 
historically  been  required  to  collect 
information  on  the  travelers  and  the 
travel  for  their  clients.  Specifically,  the 
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traveler's  full  name,  mother's  maiden 
name,  address,  date  of  birth,  passport 
number  (including  coimtry  of  issue), 
category  of  travel  (licensed,  family, 
official  government,  official 
international  organization,  or  journalist 
fully  employed  by  a  new  reporting 
organization],  and  dates  of  departure 
and  return  must  be  provided.  The 
Treasury  Department's  Office  of  Foreign 
Assets  Control  (OFAC)  examines  this 
information  in  performing  audits.  In 
accordance  with  new  Regulations, 
issued  May  13, 1998,  CSPs  must  file  this 
information  (collected  from  TSPs) 


electronically  with  OFAC  between  48 
and  72  hoiu^  before  the  flight's 
departure.  Detailed  guidance  will  be 
provided  by  OFAC  to  the  CSPs  before 
Jime  15, 1998,  when  this  new 
requirements  took  effect. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  54,600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  to  10 
minutes. 

Frequency  of  Response:  Other  (prior 
to  each  traveler's  departure  to  Cuba). 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,550  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563.  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  98-32035  Filed  12-1-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  312.  314,  and  601 
[Docket  No.  97N-0165] 
RIN  0910-AB20 

Regulations  Requiring  Manufacturers 
to  Assess  the  Safety  and  Effectiveness 
of  New  Drugs  and  Biological  Products 
in  Pediatric  Patients 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  new 
regulations  requiring  pediatric  studies 
of  certain  new  and  marketed  drug  and 
biological  products.  Most  drugs  and 
biologies  have  not  been  adequately 
tested  in  the  pediatric  subpopulation. 
As  a  result,  product  labeling  frequently 
fails  to  provide  directions  for  safe  and 
effective  use  in  pediatric  patients.  This 
rule  will  partially  address  the  lack  of 
pediatric  use  information  by  requiring 
that  manufacturers  of  certain  products 
provide  sufficient  data  and  information 
to  support  directions  for  pediatric  use 
for  the  claimed  indications. 
DATES:  Effective  date.  The  regulation  is 
effective  April  1, 1999. 

Compliance  dates.  Manufacturers 
must  submit  any  required  assessments 
of  pediatric  safety  and  effectiveness  20 
months  after  the  effective  date  of  the 
rule,  unless  the  assessments  are  waived 
or  deferred  by  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khyati  N.  Roberts,  Center  for  Drug 
Evaluation  and  Research  (HFD-103), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-6779,  or  Karen  D.  Weiss. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-570),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  20852,  301-827-5093. 

SUPPlfMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  August  15, 
1997  (62  FR  43900)  (hereinafter  referred 
to  as  the  proposal).  FDA  proposed  to 
require  that  manufacturers  of  certain 
new  and  marketed  drugs  and  biologies 
conduct  studies  to  provide  adequate 
labeling  for  the  use  of  these  products  in 
children.  As  described  in  the  proposal, 
children  are  subject  to  many  of  the  same 
diseases  as  adults,  and  are,  by  necessity, 
often  treated  with  the  same  drugs  and 
biological  products  as  adults.  However, 
many  drugs  and  biological  products 


marketed  in  the  United  States  that  are 
or  could  be  used  in  children  are 
inadequately  labeled  for  use  in  pediatric 
patients  or  for  use  in  specific  pediatric 
subgroups  (Refs.  1  and  2).  Indeed,  many 
of  the  drugs  and  biological  products  that 
are  widely  used  in  pediatric  patients 
carry  disclaimers  stating  that  safety  and 
effectiveness  in  pediatric  patients  have 
not  been  established  (Refs.  2  and  3). 
Safety  and  effectiveness  information  for 
some  pediatric  age  groups  is  particularly 
difficult  to  find.  For  example,  there  is 
almost  no  information  on  use  in  patients 
under  2  years  of  age  for  most  drug 
classes  (Ref.  1). 

As  described  in  more  detail  in  the 
proposal,  the  absence  of  pediatric 
labeling  information  poses  significant 
risks  for  children.  Inadequate  dosing 
information  exposes  pediatric  patients 
to  the  risk  of  adverse  reactions  that 
could  be  avoided  with  an  appropriate 
pediatric  dose.  The  lack  of  pediatric 
safety  information  in  product  labeling 
exposes  pediatric  patients  to  the  risk  of 
age-specific  adverse  reactions 
unexpected  from  adult  experience.  The 
proposal  cited  reports  of  injuries  and 
deaths  in  children  resulting  from  use  of 
drugs  that  had  not  been  adequately 
tested  in  the  pediatric  population.  The 
absence  of  pediatric  testing  and  labeling 
may  also  expose  pediatric  patients  to 
ineffective  treatment  through 
underdosing,  or  may  deny  pediatric 
patients  therapeutic  advances  because 
physicians  choose  to  prescribe  existing, 
less  effective  medications  in  the  face  of 
insufficient  pediatric  information  about 
a  new  medication.  Failure  to  develop  a 
pediatric  formulation  of  a  drug  or 
biological  product,  where  younger 
pediatric  populations  cannot  take  the 
adult  formulation,  may  also  deny 
pediatric  patients  access  to  important 
new  therapies,  or  may  require  pediatric 
patients  to  take  the  drug  in 
extemporaneous  formulations  that  may 
be  poorly  or  inconsistently  bioavailable. 

The  proposed  rule  described  previous 
steps  taken  by  FDA  in  recent  years  to 
address  the  problem  of  inadequate 
pediatric  testing  and  inadequate 
pediatric  use  information  in  drug  and 
biological  product  labeling.  FDA's 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  Center  for  Biologies 
Evaluation  and  Research  have 
implemented  a  "Pediatric  Plan" 
designed  to  focus  attention  on,  and 
encourage  voluntary  development  of, 
pediatric  data  both  during  the  drug 
development  process  and  after 
marketing.  In  addition,  in  the  Federal 
Register  of  December  13, 1994  (59  FR 
64240)  (hereinafter  referred  to  as  the 
1994  rule),  FDA  issued  a  regulation 
requiring  manufacturers  of  marketed 


drugs  to  survey  existing  data  and 
determine  whether  those  data  were 
sufficient  to  support  additional 
pediatric  use  information  in  the  drug's 
labeling.  Under  the  1994  rule,  if  a 
manufacturer  determines  that  existing 
data  permit  modification  of  the  label's 
pediatric  use  information,  the 
manufacturer  must  submit  a 
supplemental  new  drug  application 
(NDA)  to  FDA  seeking  approval  of  the 
labeling  change. 

Although  the  preamble  to  the  1994 
rule  recognizes  FDA's  authority  to 
require  drug  and  biological  product 
manufacturers  to  conduct  pediatric 
studies  on  a  case-by -ease  basis,  the  rule 
does  not  impose  a  general  requirement 
that  manufacturers  carry  out  studies 
when  existing  information  is  not 
sufficient  to  support  pediatric  use 
information.  Instead,  if  there  is 
insufficient  information  to  support  a 
pediatric  indication  or  pediatric  use 
statement,  the  rule  requires  the 
manufacturer  to  include  in  the  product's 
labeling  the  statement:  "Safety  and 
effectiveness  in  pediatric  patients  have 
not  been  established." 

The  response  to  the  1994  rule  has  not 
substantially  addressed  the  lack  of 
adequate  pediatric  use  information  for 
marketed  drugs  and  biological  products. 
Pediatric  labeling  supplements  were 
submitted  for  approximately  430  drugs 
and  biologies,  a  small  fraction  of  the 
thousands  of  prescription  drug  and 
biological  products  on  the  market.  Of 
the  supplements  submitted, 
approximately  75  percent  did  not 
significantly  improve  pediatric  use 
information.  Over  half  of  the  total 
supplements  submitted  simply 
requested  the  addition  of  the  statement 
"Safety  and  effectiveness  in  pediatric 
patients  have  not  been  established." 
Others  requested  minor  wording 
changes  or  submitted  unorganized, 
unanalyzed  collections  of  possibly 
relevant  data.  Approximately  15  percent 
(approximately  65)  of  the  supplements 
provided  adequate  pediatric  information 
for  all  relevant  pediatric  age  groups,  and 
another  8  percent  (approximately  35) 
provided  adequate  pediatric  information 
for  some  but  not  all  relevant  age  groups. 

The  absence  of  adequate  pediatric  use 
information  remains  a  problem  for  new 
drugs  and  biologies  as  well  as  for 
marketed  products.  The  proposal 
presented  data  from  1988  through  the 
1990's  showing  that  the  percentage  of 
new  products  entering  the  marketplace 
with  adequate  pediatric  safety  and 
effectiveness  information  has  not 
increased  in  the  last  decade. 

For  example,  FDA  compared  the 
number  of  new  molecular  entities 
(NME's)  approved  in  1991  and  1996 
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with  potential  usefulness  in  pediatric 
patients  and  looked  at  the  adequacy  of 
pediatric  labeling  for  those  drugs.  Fifty- 
six  percent  (9/17)  of  the  NME's 
approved  in  1991  with  potential 
usefulness  in  pediatric  patients  had 
some  pediatric  labeling  at  the  time  of 
approval.  In  1996,  only  37  percent  (15/ 
40)  of  the  NME's  with  potential 
usefulness  in  pediatric  patients  had 
some  pediatric  labeling  at  the  time  of 
approval.  For  both  1991  and  1996,  those 
drugs  counted  as  having  pediatric 
labeling  may  not  have  been  studied  in 
all  age  groups  in  which  the  drug  was 
potentially  useful.  The  manufacturers  of 
an  additional  7  of  the  1991  drugs  and  17 
of  the  1996  drugs  promised  to  conduct 
pediatric  studies  after  approval.  Since 
publication  of  the  proposal,  figures  for 
1997  NME's  have  become  available.  In 
1997,  39  NME's  were  approved. 
Twenty-seven  had  potential  usefulness 
in  pediatric  patients,  and  33  percent  of 
these  (9/27)  had  some  pediatric  labeling 
at  the  time  of  approval.  Postapproval 
studies  were  requested  or  promised  for 
an  additional  six.  It  is  uncertain  how 
many  of  the  commitments  made  for 
postapproval  studies  of  the  1996  and 
1997  drugs  will  result  in  pediatric 
labeling.  Of  the  seven  NME's  approved 
in  1991  for  which  sponsors  made 
commitments  to  conduct  postapproval 
pediatric  studies,  pediatric  labeling  has 
been  added  to  only  one.  This  figure 
reflects  both  studies  that  resulted  in 
positive  labeling,  i.e.,  safety  and  dosing 
information,  and  studies  that  resulted  in 
warnings  against  pediatric  use.  It  does 
not  reflect  studies  that  failed  to  provide 
any  useful  information  about  pediatric 
Use  or  studies  that  were  completed  but 
the  sponsor  failed  to  seek  a  change  in  its 
pediatric  use  labeling. 

These  data  indicate  that  voluntary 
efforts  have,  thus  far,  not  substantially 
increased  the  number  of  products 
entering  the  marketplace  with  adequate 
pediatric  labeling.  FDA  has  therefore 
concluded  that  additional  steps  are 
necessary  to  ensure  the  safety  and 
effectiveness  of  drug  and  biological 
products  for  pediatric  patients.  This  rule 
requires  the  manufacturers  of  new  and 
marketed  drugs  and  biological  products 
to  evaluatethe  safety  and  effectiveness 
of  the  products  in  pediatric  patients,  if 
the  product  is  likely  to  be  used  in  a 
substantial  number  of  pediatric  patients 
or  would  provide  a  meaningful 
therapeutic  benefit  to  pediatric  patients 
over  existing  treatments. 

In  addition  to  issuing  this  rule,  FDA 
has  initiated  other  actions  that  it  hopes 
v/ill  encourage  the  development  of 
adequate  pediatric  use  information. 
FDA  has  issued  a  draft  guidance 
document  entitled  "General 


Considerations  for  Pediatric 
Pharmacokinetic  Studies  for  Drugs  and 
Biological  Products"  (November  30, 
1998).  FDA  also  plans  to  develop 
additional  guidance  on  how  to  develop 
effectiveness,  safety,  and  dosing 
information  to  support  pediatric 
labeling.  The  agency  also  supported  a 
provision  in  the  reauthorized 
Prescription  Drug  User  Fee  Act 
(PDUFA)  eliminating  user  fees  for 
pediatric  supplements  to  encourage  the 
submission  of  these  supplements. 

Finally,  FDA  has  issued  a  guidance 
document  entitled  "Providing  Clinical 
Evidence  of  Effectiveness  for  Human 
Drug  and  Biological  Products," 
describing  the  kinds  of  studies  that  can 
support  effectiveness  in  supplemental 
or  original  applications.  In  that 
document,  FDA  provides  guidance  to 
manufacturers  on  the  circumstances  in 
which  FDA  may  approve  an  initial  or 
supplemental  claim  in  which 
substantiation  of  the  results  of  an 
adequate  and  well-controlled  trial  is 
provided  by  information  other  than  a 
second  adequate  and  well-controlled 
trial  precisely  replicating  the  first  trial, 
or  the  circumstances  in  which  studies 
without  the  extensive  documentation 
ordinarily  required  could  be  utilized. 
This  guidance  will  often  be  relevant  to 
the  data  needed  to  support  claims  in  a 
pediatric  population. 

Since  the  issuance  of  the  proposal. 
Congress  has  enacted  a  bill  that  has  an 
impact  on  pediatric  studies  of  certain 
drugs.  The  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Pub.  L.  105-115) 
contains  provisions  that  establish 
economic  incentives  for  conducting 
pediatric  studies  on  drugs  for  which 
exclusivity  or  patent  protection  is 
available  under  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  (Pub.  L.  98-417)  and  the 
Orphan  Drug  Act  (Pub.  L.  97-414). 
These  provisions  extend  by  6  months 
any  existing  exclusivity  or  patent 
protection  on  a  drug  for  which  FDA  has 
requested  pediatric  studies  and  the 
manufacturer  has  conducted  such 
studies  in  accordance  with  the 
requirements  of  FDAMA.  FDAMA  also 
specifically  recognizes  FDA's  intention 
to  require  pediatric  studies  by 
regulation  and  extends  by  6  months  any 
existing  exclusivity  or  patent  protection 
on  a  drug  whose  manufacturer  submits 
pediatric  studies  in  compliance  with 
this  rule,  if  the  studies  meet  the 
completeness,  timeliness,  and  other 
requirements  of  section  505A.  Under 
FDAMA,  a  manufacturer  who  submits 
pediatric  studies  required  under  this 
rule  may  receive  a  6-month  extension  of 


exclusivity  or  patent  protection  granted 
to  the  manufacturer  for  that  drug. 

Although  FDA  expects  the  exclusivity 
offered  by  FDAMA  to  provide  a 
substantial  incentive  for  sponsors  to 
conduct  some  pediatric  studies,  the 
agency  nonetheless  beUeves  that  this 
final  rule  is  necessary  to  significantly 
increase  the  number  of  drug  and 
biological  products  that  have  adequate 
labeling.  Certain  limitations  on  the 
scope  and  effect  of  the  exclusivity 
offered  by  FDAMA  are  likely  to  leave 
significant  gaps  in  pediatric  labeling. 
For  example,  because  FDAMA 
exclusivity  applies  only  to  products  that 
have  exclusivity  or  patent  protection 
under  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  and  the 
Orphan  Drug  Act,  it  provides  no 
incentive  to  conduct  studies  on  certain 
categories  of  products,  including  most 
antibiotics,  biologies,  and  off-patent 
products. 

In  addition,  the  voluntary  nature  of 
the  incentive  provided  by  FDAMA  is 
likely  to  leave  many  drugs,  age  groups, 
and  indications  unstudied.  Given 
limited  resources  to  conduct  pediatric 
studies,  it  is  probable  that 
manufacturers  will  elect  to  conduct 
pediatric  studies  preferentially  on  those 
drugs  for  which  the  incentives  are  most 
valuable,  i.e.,  on  drugs  with  the  largest 
sales.  This  may  leave  unstudied  drugs 
that  are  greatly  needed  to  treat  pediatric 
patjents,  but  that  have  smaller  markets. 
For  similar  reasons,  manufacturers  are 
less  likely  to  seek  FDAMA  exclusivity 
by  conducting  studies  on  drugs  that 
require  studies  in  neonates,  infants,  or 
young  children.  The  youngest  pediatric 
populations  are  more  difficult  to  study 
and  may  require  pediatric  formulations, 
making  pediatric  studies  of  these  groups 
more  expensive,  thereby  reducing  the 
value  of  the  incentives  provided  by 
FDAMA.  Thus,  where  there  is  a  great 
medical  need  for  data  on  drugs  with 
relatively  small  markets  or  for  studies 
on  neonates,  infants,  or  young  children, 
it  may  be  necessary  to  require  the 
collection  of  such  data,  rather  than  rely 
on  incentives. 

Finally,  manufacturers  are  eligible  for 
FDAMA  exclusivity  when  they  submit  a 
study  to  FDA  that  is  consistent  with 
FDA's  written  request  for  such  a  study. 
The  study  results  are  not  required  to 
provide  useful  information  on  pediatric 
use  (e.g.,  the  results  may_be 
inconclusive),  and  the  sponsor  is  not 
required  to  obtain  approval  of  a 
supplement  adding  the  information 
gained  in  the  study  to  the  drug's  label. 
Thus,  FDAMA  provides  no  guarantee 
that  the  studies  conducted  under  the 
statute  will  result  in  improved  pediatric 
labeling. 
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For  these  reasons,  FDA  believes  that 
there  remains  an  important  need  for  this 
rule.  FDA  has  concluded,  however,  that 
with  respect  to  already  marketed  drugs 
eligible  for  exclusivity  under  FDAMA, 
the  publication  of  the  list  required  by 
section  505A(b)  and  the  availability  of 
pediatric  exclusivity  may  diminish  the 
need  to  exercise  the  agency's  authority 
to  require  studies.  Under  the  rule,  FDA 
has  discretion  whether  to  require 
studies  of  marketed  drugs  (see  §  201.23 
(21  CFR  201.23)).  FDA  believes  that,  in 
exercising  its  discretion  under  §  201.23, 
it  is  appropriate  to  determine  whether 
manufacturers  will  undertake  the 
needed  studies  voluntarily.  FDA  will 
therefore  allow  an  adequate  opportunity 
for  manufacturers  voluntarily  to  submit 
studies  for  drugs  listed  by  FDA  as 
having  a  high  priority.  If,  following  such 
an  opportunity,  there  remain  marketed 
drugs  for  which  studies  are  needed  and 
the  compelling  circumstances  described 
in  the  rule  are  met,  the  agency  will 
consider  exercising  its  authority  to 
require  studies.  With  respect  to 
marketed  drugs  and  biologies  that  are 
not  eligible  for  exclusivity  under 
FDAMA,  FDA  intends  to  exercise  its 
authority  to  require  studies  as  of  the 
effective  date  of  the  rule  in  the 
circumstances  described  in  the 
regulation.  FDA  emphasizes  that  the 
appearance  of  a  drug  or  biologic  on  the 
list  published  under  section  505A(b) 
carries  no  implication  that  FDA  will 
require  studies  on  that  drug  or  biologic 
under  this  rule.  FDA  intends  to  reserve 
its  authority  to  require  studies  of 
marketed  drugs  and  biologies  to 
situations  in  which  the  compelling 
circumstances  described  in  the 
regulation  are  present. 

FDA  intends  to  issue  further 
regulations  and  guidance  implementing 
the  pediatric  exclusivity  provisions  of 
FDAMA,  which  will,  among  other 
things,  provide  guidance  on  the 
interaction  of  this  rule  and  FDAMA 
exclusivity. 

II.  Highlights  of  the  Final  Rule 

This  final  rule  is  designed  to  ensure 
that  new  drugs  and  biological  products 
contain  adequate  pediatric  labeling  for 
the  approved  indications  at  the  time  of, 
or  soon  after,  approval.  The  final  rule 
establishes  a  presumption  that  all  new 
drugs  and  biologies  will  be  studied  in 
pediatric  patients,  but  allows 
manufacturers  to  obtain  a  waiver  of  the 
requirement  if  the  product  does  not 
represent  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients  and  is  not  likely  to  be 
used  in  a  substantial  number  of 
pediatric  patients.  The  rule  also 
authorizes  FDA  to  require  pediatric 


studies  of  those  marketed  drugs  and 
biological  products  that:  (1)  Are  used  in 
a  substantial  number  of  pediatric 
patients  for  the  claimed  indications,  and 
where  the  absence  of  adequate  labeling 
could  pose  significant  risks;  or  (2) 
would  provide  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients,  and  the  absence  of 
adequate  labeUng  could  pose  significant 
risks  to  pediatric  patients. 

A.  Scope  of  Rule 

The  proposed  rule  would  have 
required  an  application  for  a  drug 
classified  as  a  "new  chemical  entity"  or 
a  new  (never-before-approved) 
biological  product  to  contain  safety  and 
effectiveness  information  on  relevant 
pediatric  age  groups  for  the  claimed 
indications.  Based  upon  comments 
observing  that  changes  in  already 
marketed  chemical  entities,  such  as  new 
indications  or  dosage  forms,  can  have  as 
much  or  more  therapeutic  significance 
for  pediatric  patients  than  the  original 
product,  the  final  rule  expands  the 
scope  of  the  rule  to  include  new  active 
ingredients,  new  indications,  new 
dosage  forms,  new  dosing  regimens,  and 
new  routes  of  administration  for  which 
an  applicant  seeks  approval.  The  final 
rule  does  not,  however,  require  the 
submission  of  pediatric  data  for  a  drug 
for  an  indication  or  indications  for 
which  orphan  designation  has  been 
granted  under  section  526  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360bb). 

B.  Types  of  Studies  Needed 

As  described  in  the  1994  final  rule, 
gathering  adequate  data  to  establish 
pediatric  safety  and  effectiveness  may 
not  require  controlled  clinical  trials  in 
pediatric  patients.  Where  the  course  of 
the  disease  and  the  product's  effects  are 
similar  in  adults  and  pediatric  patients, 
FDA  may  conclude  that  pediatric  safety 
and  effectiveness  can  be  supported  by 
effectiveness  data  in  adults  together 
with  additional  data,  such  as  dosing, 
pharmacokinetic,  and  safety  data  in 
pediatric  patients.  The  rule  also  does 
not  necessarily  require  separate  studies 
in  pediatric  patients.  In  appropriate 
cases,  adequate  data  may  be  gathered  by 
including  pediatric  patients  as  well  as 
adults  in  the  original  studies  conducted 
on  the  product. 

The  specific  pediatric  information 
needed  in  each  case  will  depend  on  the 
nature  of  the  application,  what  is 
already  known  about  the  product  in 
pediatric  populations,  and  the 
underlying  disease  or  condition  being 
treated.  The  final  rule  requires  an 
assessment  of  safety  and  effectiveness  in 
pediatric  patients  only  for  the 


indications  claimed  by  the 
manufacturer.  It  does  not  require  a 
manufacturer  to  study  its  product  for 
unapproved  or  unclaimed  indications, 
even  if  the  product  is  widely  used  in 
pediatric  patients  for  those  indications. 
In  the  proposed  rule,  the  pediatric  study 
requirement  for  drugs  was  contained  in 
§  314.50(g)  (21  CFR  314.50(g)).  In  the 
final  rule,  the  requirement  is  located  in 
new  §  314.55,  because  §  314.50  does  not 
contain  other  specific  study 
requirements.  The  location  of  the 
requirement  for  biological  products 
(§  601.27  (21  CFR  601.27))  remains 
unchanged  in  the  final  rule. 

C.  Age  Groups 

The  final  rule  requires  pediatric 
studies  in  each  age  group  in  which  the 
drug  or  biological  product  will  provide 
a  meaningful  therapeutic  benefit  or  will 
be  used  in  a  substantial  number  of 
pediatric  patients  for  the  indications 
claimed  by  the  manufacturer.  The 
relevant  age  groups  will,  however,  be 
defined  flexibly,  depending  on  the 
pharmacology  of  the  drug  or  biological 
product,  rather  than  following  the  fixed 
age  categories  defined  in  the  1994  rule 
and  identified  in  the  preamble  to  the 
proposed  rule.  For  drugs  and  biological 
products  that  offer  a  meaningful 
therapeutic  benefit,  the  rule  requires 
manufacturers  to  develop  pediatric 
formulations,  if  needed,  for  those  age 
groups  in  which  studies  are  required. 
Manufacturers  may,  however,  avoid  this 
requirement  if  they  demonstrate  that 
reasonable  attempts  to  develop  a 
pediatric  formulation  have  failed. 

D.  Not-Yet-Approved  Products 

1.  Deferral  of  Studies  Ur»til  After 
Approval 

The  final  rule  permits  the  submission 
of  pediatric  information  to  be  deferred 
until  after  approval  if  there  is  an 
adequate  justification  for  deferral,  e.g., 
because  pediatric  studies  should  not 
begin  until  some  safety  and/or 
effectiveness  information  on  adults  has 
been  collected,  or  awaiting  the 
completion  of  pediatric  studies  would 
delay  the  availability  of  a  product  to 
adults.  When  trials  should  begin  in 
particular  cases,  and  whether  deferral 
will  be  necessary,  will  depend  upon  the 
seriousness  of  the  disease  for  which  the 
drug  or  biological  product  is  indicated, 
the  need  for  the  product,  the  amount  of 
safety  and  effectiveness  data  available, 
and  what  types  of  pediatric  studies  are 
needed. 

In  general,  FDA  expects  that  studies 
of  drugs  or  biological  products  for 
diseases  that  are  life  threatening  in 
pediatric  patients  and  that  lack  adequate 
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therapy  could  begin  earlier  than  studies 
of  drugs  that  are  less  urgently  needed, 
ordinarily  as  early  as  the  availability  of 
preliminary  safety  data  in  adults 
(frequently  referred  to  as  phase  1  data), 
even  if  data  from  well-controlled  studies 
are  not  yet  available.  For  less  critical 
drugs  and  biologies,  pediatric  studies 
tmuld  ordinarily  begin  wrhen  additional 
safety  and/or  effectiveness  data  from  the 
initial  well-controlled  trials  in  adults 
(frequently  referred  to  as  phase  2  data) 
became  available.  Of  course,  studies  of 
products  for  exclusively  pediatric 
diseases  ordinarily  need  not  await  the 
development  of  adult  data.  The  timing 
of  individual  pediatric  studies  will, 
however,  necessarily  depend  on  the 
specific  information  available  about  the 
product  in  question.  For  example,  a 
study  of  a  noncritical  drug  in 
adolescents  might  begin  after  the  initial 
safety  studies  in  adults,  if  all  the  parties 
involved  agreed  that  initiation  was 
appropriate  in  light  of  the  results  of  the 
adult  and  animal  safety  studies. 

In  other  cases,  studies  should  not 
begin  in  pediatric  patients  until 
significantly  more  adult  data  are 
collected.  For  example,  FDA  does  not 
believe  that  early  study  or  use  in 
pediatric  patients  is  appropriate  for 
some  so-called  "me-too"  drugs  that  are 
expected  to  be  widely  used  but  are 
members  of  a  drug  class  that  already 
contains  an  adequate  number  of 
approved  products  with  pediatric 
labeling.  Such  drugs  may  not  have  been 
shown  to  provide  any  benefit  over  other 
products  in  the  same  class,  and  may 
^htroduce  new  risks  that  are  not 
apparent  until  the  drug  has  been  in 
wide  use  after  marketing.  Studies  of 
such  drugs  will  therefore  usually  be 
deferred  until  the  safety  profiles  of  the 
drugs  are  well  established  through 
marketing  experience.  To  encourage  use 
of  properly  labeled  drugs  in  pediatric 
Ipatients,  FDA  may  require  the  pediatric 
use  section  of  the  approved  labeling  of 
such  a  me-too  drug  to  contain  a 
statement  recommending  preferential 
use  of  other  drugs  that  are  adequately 
labeled  for  pediatric  use. 

|2.  Waiver  of  the  Study  Requirement 

The  pediatric  study  requirement 
applies  to  all  applications  for  new  active 
ingredients,  new  indications,  new 
dosage  forms,  new  dosing  regimens,  and 
new  routes  of  administration,  unless 
FDA  waives  the  requirement.  Under 
criteria  established  in  the  rule,  FDA  may 
waive  the  study  requirement  for  some  or 
all  pediatric  age  groups.  The  burden  is 
on  the  sponsor  to  justify  a  waiver.  A 
waiver  will  be  granted  if  the  waiver 
request  demonstrates  that  the  product 
meets  both  of  the  following  conditions: 


(1)  The  product  does  not  represent  a 
meaningful  therapeutic  benefit  for 
pediatric  patients  over  existing 
treatments,  and  (2)  the  product  is  not 
likely  to  be  used  in  a  substantial  number 
of  pediatric  patients.  There  was  some 
confusion  in  the  comments  on  the 
proposed  rule  over  these  waiver  criteria. 
FDA  emphasizes  that  the  study 
requirement  applies  to  a  product  that 
offers  a  meaningful  therapeutic  benefit 
even  if  it  is  not  used  in  a  substantial 
number  of  pediatric  patients,  and  vice 
versa. 

In  response  to  comments,  FDA  has 
refined  its  definitions  of  "meaningful 
therapeutic  benefit"  and  "substantial 
number  of  pediatric  patients."  To  define 
meaningful  therapeutic  benefit  for  both 
drugs  and  biologies  covered  by  this  rule, 
FDA  has  relied,  in  part,  on  ODER'S 
current  administrative  definition  of  a 
"Priority"  drug,  applied  to  pediatric 
populations.  The  administrative 
definition  of  "Priority"  products  for 
biologies  reUes  on  different  criteria  (Ref. 
2).  Use  of  CDER's  Priority  drug 
definition  to  help  define  "meaningful 
therapeutic  benefit"  is  not  intended  to 
affect  the  administrative  definition  of  a 
Priority  biologic.  The  Priority 
classification  for  drugs  is  determined 
based  on  CDER's  estimate,  at  the  time  of 
NDA  submission,  of  a  drug's 
therapeutic,  preventive,  or  diagnostic 
value.  A  Priority  drug  is  defined  as  one 
that,  if  approved,  would  be  a  significant 
improvement  in  the  treatment, 
diagnosis,  or  prevention  of  a  disease, 
compared  to  marketed  products 
approved  for  that  use.  In  establishing 
meaningful  therapeutic  benefit  for 
pediatric  use,  the  comparison  will  be  to 
other  products  adequately  labeled  for 
use  in  the  relevant  pediatric  population. 
If  there  are  no  such  products,  a  new 
product  would  usually  be  considered  to 
have  a  meaningful  therapeutic  benefit. 
Improvement  over  existing  products 
labeled  for  pediatric  use  can  be 
demonstrated  by,  for  example:  (1) 
Evidence  of  increased  effectiveness  in 
treatment,  prevention,  or  diagnosis  of 
disease;  (2)  elimination  or  substantial 
reduction  of  a  treatment-limiting  drug 
reaction;  (3)  documented  enhancement 
of  patient  compliance;  or  (4)  evidence  of 
safety  and  effectiveness  in  a  new 
subpopulation.  Evidence  of 
improvement  over  existing  therapies 
need  not  in  all  cases  come  fi-om  head- 
to-head  trials. 

To  help  ensure  that  j>ediatric  patients 
have  a  sufficient  range  of  treatments 
available,  a  product  will  also  be 
considered  to  provide  a  meaningful 
therapeutic  benefit  if  it  is  in  a  class  of 
products  or  for  an  indication  for  wh'ch 
there  is  a  need  for  additional 


therapeutic  options,  notwithstanding 
the  fact  that  it  might  not  be  a  priority 
drug.  In  contrast  to  the  range  of 
therapies  for  a  given  indication  often 
available  to  adults,  there  are  relatively 
fevf  instances  in  which  therapeutic 
alternatives  are  studied  and  labeled  for 
pediatric  patients.  For  some  diseases, 
however,  it  is  therapeutically  important 
to  have  a  range  of  available  treatment 
options,  e.g.,  because  there  are  frequent 
treatment  failures.  The  Priority 
definition  would  cover  the  first  product 
labeled  for  pediatric  use,  but  might  not 
cover  the  second  or  third  product  for  a 
given  indication  or  in  a  given  class,  if 
the  subsequent  product  did  not  offer  an 
advantage  over  existing  therapies.  The 
specific  number  of  products  needed  will 
depend  upon  such  factors  as  the 
severity  of  the  disease  being  treated  and 
the  adverse  reaction  profile  of  existing 
thwapies.  FDA  will  seek  further 
guidance  on  applying  this  criterion  from 
a  panel  of  pediatric  experts. 

Thus,  new  products  will  meet  the 
definition  of  a  meaningful  therapeutic 
benefit  if:  (1)  They  provide  a  significant 
improvement  over  existing  adequately 
lal^led  therapies:  or  (2)  if  they  are 
indicated  for  diseases  or  conditions,  or 
are  in  product  classes,  in  which  there 
are  currently  few  products  labeled  for 
pediatric  use  and  more  therapeutic 
options  are  needed.  FDA  expects  that 
over  time,  as  the  number  of  products 
adequately  labeled  for  pediatric  patients 
grows,  the  number  of  new  products 
meeting  the  second  criterion  will 
diminish.  FDA  emphasizes  that  the 
addition  of  the  second  criterion  for 
defining  meaningful  therapeutic  benefit 
under  this  final  rule  is  not  intended  to 
alter  the  definition  of  a  Priority  drug, 
and  that  products  meeting  the  second 
criterion  will  not  thereby  be  eligible  for 
Priority  status.  FDA  also  notes  that  the 
rule's  definition  of  meaningful 
therapeutic  benefit  is  intended  to  apply 
only  in  the  pediatric  study  context. 

FDA  has  also  revised  the  proposed 
definition  of  "a  substantial  number  of 
pediatric  patients."  Many  comments 
argued  that  the  number  chosen  by  FDA 
in  the  proposal  (100,000  prescriptions 
per  year  or  100,000  pediatric  patients 
with  the  disease)  was  arbitrary. 
Physician  mention  data  &x>m  the  IMS 
National  Disease  and  Therapeutic  Index 
(Ref.  38),  which  tracks  the  use  of  drugs 
by  measuring  the  number  of  times 
physicians  mention  drugs  during 
outpatient  visits,  shows  that  pediatric 
use  of  drugs  is  generally  grouped  in  two 
distinct  ranges.  Physician  mentions  of 
dnlgs  for  pediatric  use  generally  fall 
either  below  15,000  per  year  or  above 
100,000  per  year.  Few  drugs  fall  within 
the  two  ranges.  Thus,  selecting  a  cut-off 
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for  "substantial  number  of  pediatric 
patients"  in  the  middle  of  the  two 
ranges  will  provide  a  reasonable 
discrimination  between  products  that 
are  widely  used  and  those  that  are  less 
commonly  used,  and  the  specific 
number  chosen  will  not  arbitrarily 
include  or  exclude  a  signiHcant  number 
of  drugs.  FDA  has  therefore  chosen 
50,000  as  the  cut-off  for  a  substantial 
number  of  pediatric  patients.  Because 
the  number  of  pediatric  patients  with 
the  disease  or  condition  is  easier  to 
determine  than  the  number  of 
prescriptions  per  year,  a  substantial 
number  of  pediatric  patients  will  be 
defined  as  50,000  pediatric  patients 
with  the  disease  or  condition  for  which 
the  drug  or  biological  product  is 
indicated.  Although  physician  mentions 
per  year  does  not  correspond  exactly  to 
the  number  of  patients  with  the  disease 
or  condition,  they  provide  a  rough 
approximation  and  the  IMS  data  show 
that  the  number  of  products  included  or 
excluded  is  relatively  insensitive  to 
changes  in  the  cut-off  chosen.  As 
proposed,  a  partial  waiver  for  a 
particular  pediatric  age  group  would  be 
available  under  this  method  if  15.000 
patients  in  that  age  group  were  aHiected 
by  the  disease  or  condition.  This 
definition  of  "a  substantial  number  of 
pediatric  patients"  has  not  been 
codified,  however,  and  FDA  may 
modify  it,  after  consulting  with  a  panel 
of  pediatric  experts.  Any  modification 
will  be  issued  in  a  guidance  document 
with  an  opportunity  for  comment. 

FDA  will  also  waive  the  pediatric 
study  requirement  where:  (1)  The 
applicant  shows  that  the  required 
studies  on  the  product  are  impossible  or 
highly  impractical  because,  for  example, 
the  population  is  too  small  or 
geographically  dispersed;  (2)  the 
product  is  likely  to  be  unsafe  or 
ineffective  in  pediatric  patients;  or  (3) 
reasonable  efforts  to  develop  a  p>ediatric 
formulation  (if  one  is  needsdll  have 
failed. 

To  reduce  the  burden  on 
manufacturers  in  applying  for  waivers 
and  deferrals.  FDA  intends  to  issue  a 
guidance  document  providing  a  format 
for  a  request  for  waiver  or  deferral. 

E.  Marketed  Products 

The  final  rule  is  also  intended  to 
improve  pediatric  use  information  for 
already  marketed  drugs  and  biological 
products.  The  rule  codifies  FDA's 
authority,  discussed  in  the  1994  rule,  to 
require,  in  the  compelling 
circvimstances  described  in  the 
regulation,  that  manufacturers  of 
already  marketed  drugs  and  biological 
products  conduct  studies  to  support 
pediatric-use  labeling  for  the  claimed 


indications.  The  criteria  for  requiring 
studies  of  marketed  products  have  been 
revised  slightly  in  response  to 
comments. 

F.  Early  Discussions  and  Pre-  and 
Postmarket  Reports 

The  final  rule  contains  provisions 
designed  to  encourage  discussions  of 
the  need  for  pediatric  studies  early  in 
the  drug  development  process,  as  well 
as  pre-  and  postmarketing  reporting 
requirements  designed  to  assist  FDA  in 
determining  whether  pediatric  studies 
are  needed  for  particular  products  and 
whether  required  studies  are  being 
carried  out  with  due  diligence. 

G.  Pediatric  Committee 

Many  comments  on  the  proposed  rule 
urged  FDA  to  form  a  committee  of 
outside  experts  to  assist  in  various 
aspects  of  the  implementation  of  the 
rule.  FDA  has  concluded  that  such  a 
panel  could  provide  useful  advice  and 
experience.  FDA  will  convene  a  panel  of 
pediatric  experts,  including  at  least  one 
industry  representative,  and  seek  its 
advice  on  a  range  of  issues  related  to 
implementation  of  the  rule,  including: 
(1)  The  agency's  implementation  of  all 
aspects  of  the  final  rule,  including  its 
waiver  and  deferral  decisions;  (2)  which 
marketed  drugs  and  biological  products 
meet  the  criteria  for  requiring  studies; 
(3)  when  additional  therapeutic  options 
are  needed  for  a  given  disease  or 
condition  occurring  in  pediatric 
patients;  (4)  ethical  issues  raised  by 
clinical  trials  in  pediatric  patients;  (5) 
the  design  of  trials  and  analysis  of  data 
for  specific  products  or  classes  of 
products;  and  (6)  issues  related  to  the 
progress  of  individual  studies. 

H.  Remedies  for  Violation  of  the  Rule 

For  violations  of  this  rule,  FDA  would 
ordinarily  expect  to  file  an  enforcement 
action  for  an  injimction,  asking  a 
Federal  court  to  find  that  the  product  is 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352)  or  is  an  unapproved  new 
drug  ujider  section  505(a)  of  the  act  (21 
U.S.C.  355)  or  an  unlicensed  biologic 
under  section  351  of  the  Public  Health 
Service  Act,  and  to  require  the  company 
to  submit  an  assessment  of  pediatric 
safety  and  effectiveness  for  the  product. 
Violation  of  the  injunction  would  result 
in  a  contempt  proceeding  or  such  other 
penalties  as  the  court  ordered,  e.g., 
fines.  FDA  does  not  intend,  except 
possibly  in  rare  circumstances,  to 
disapprove  or  withdraw  approval  of  a 
drug  or  biological  product  whose 
manufacturer  violates  requirements 
imposed  under  this  rule. 


in.  Comments  on  the  Proposed  Rule 

FDA  received  54  written  comments 
on  the  proposed  rule  ft-om  pediatricians, 
professional  societies,  parents,  members 
of  the  pharmaceutical  industry, 
organizations  devoted  to  specific 
diseases,  and  patient  groups.  A 
significant  majority  of  the  comments, 
primarily  those  firom  pediatricians, 
professional  societies,  parents, 
organizations  devoted  to  specific 
diseases,  and  patient  groups,  supported 
regulations  requiring  that  drugs  and 
biologies  be  studied  in  children.  Many 
of  these  comments  described  the 
problems  faced  by  the  pediatric 
commimity  and  parents  resulting  from 
inadequate  pediatric  labeling  and  the 
absence  of  pediatric  formulations,  and 
argued  that  a  pediatric  study 
requirement  was  long  overdue.  Some 
comments,  primarily  those  fi^m  the 
pharmaceutical  industry,  opposed  a 
pediatric  study  requirement,  arguing 
that  existing  voluntary  measures  and 
incentives  were  sufficient  to  ensure 
adequate  pediatric  labeling.  Finally,  a 
number  of  comments  addressed  FDA's 
legal  authority  to  require  pediatric 
testing  of  drugs  and  biologies. 

FDA  also  held  a  day-long  public 
hearing  on  October  27,  1997,  in 
Washington,  DC,  at  which  recognized 
experts  in  the  field,  members  of  the 
pharmaceutical  industry,  and  other 
interested  parties  were  given  an 
opportunity  to  discuss  the  issues  raised 
by  the  proposed  rule.  There  were  three 
panels,  each  of  which  comprised 
representatives  from  industry,  the 
pediatric  community,  organizations 
devoted  to  specific  diseases,  patient 
groups,  and  a  bioethicist.  The  panels 
considered  the  following  three  issues: 

(1)  When  pediatric  studies  are  needed, 

(2)  what  types  of  studies  are  needed, 
and  (3)  special  challenges  in  testing 
pediatric  patients.  Those  who  spoke 
were  nearly  unanimous  in  their  support 
for  some  kind  of  regulation  requiring 
pediatric  studies  of  some  drugs  and 
biologies.  There  was,  however,  a  wide 
range  of  views  on  which  drugs  and 
biologies  should  be  the  subject  of 
required  studies  and  on  how  the 
requirement  should  be  implemented. 

Many  written  and  oral  comments 
raised  specific  issues  for  consideration 
by  the  agency.  These  comments  are 
addressed  below. 

A.  Purpose  of  Rule 

1.  FDA  received  many  comments 
arguing  that  this  rule  is  needed  to 
ensure  adequate  medical  care  for 
children.  Many  comments  hom 
pediatricians  stated  that  they  regularly 
must  prescribe  to  young  children  drugs 
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that  are  not  labeled  for  children  under 
6  or  even  12,  and  for  which  pediatric 
dosage  forms  do  not  exist.  One  comment 
stated  that,  without  adequate  testing  and 
labeling,  physicians  must  estimate 
appropriate  pediatric  doses,  and  that 
even  at  "appropriate"  doses,  it  is  not 
known  whether  use  in  children  is  as 
safe  as  use  in  adults.  One  comment 
argued  that  the  absence  of  pediatric 
labeling  puts  children  at  greater  risk  for 
adverse  drug  reactions  (ADR's)  and 
therapeutic  failures  than  adults. 
According  to  another  comment,  most 
common  and  severe  ADR's  in  pediatric 
patients  would  be  eliminated  by 
adequate  testing,  and  that  perhaps  2 
percent  of  all  pediatric  hospitalizations 
are  due  to  ADR's.  One  comment 
concluded  that  the  failure  to  conduct 
pediatric  studies  results  in  a  different 
standard  of  care  for  children  and  adults 
in  this  country. 

[    A  comment  from  a  pharmaceutical 
trade  association  argued,  however,  that 
most  of  the  toxicity  problems  identified 
by  FDA  as  caused  by  inadequate 
pediatric  labeling  were  from  the  1950's 
and  that  these  "dated"  examples  are  not 
relevant  to  current  practice.  As  an 
example,  the  comment  cited 
chloramphenicol,  a  drug  referred  to  by 
FDA  in  die  proposed  rule  because, 
llvhen  it  was  used  in  the  1950's  in 
neonates  without  adequate  testing,  it 
was  responsible  for  many  infant  deaths 
(Ref.  4).  According  to  the  comment,  it  is 
now  known  that  chloramphenicol  can 
be  used  in  neonates  if  the  dose  is 
correct.  The  comment  also  stated  that 
practicing  physicians  have  access  to 
adequate  dosing  information  &t)m  case 
Reports  in  the  medical  literature. 
i     FDA  agrees  that  the  absence  of 
adequate  pediatric  labeling  puts 
pediatric  patients  at  risk  for  adverse 
drug  reactions  and  ineffective  dosing. 
FDA  believes  that  the  reference  to  new 
dosing  information  that  permits  use  of 
chloramphenicol  in  infants  illustrates 
the  need  for  this  final  rule.  Had 
adequate  safety  and  dosing  information 
been  available  earlier,  many  babies' 
lives  could  have  been  saved.  Instead, 
adequately  supported  dosing 
information  was  not  available  until  after 
the  drug  had  been  used  in  a  large 
number  of  babies,  with  tragic 
consequences.  FDA  also  disagrees  with 
the  comment  that  the  remaining  reports 
cited  in  the  proposal  of  unexpected 
I  toxicity  in  pediatric  patients  from 
inadequately  tested  drugs  are  "dated." 
Contrary  to  the  assertion  in  the 
comment,  a  majority  of  these  reports  are 
from  the  1980's  and  1990's  (Refs.  5 
through  14). 

[    FDA  also  does  not  believe  that  case 
reports  scattered  through  the  medical 


literature  are  an  adequate  substitute  for 
organized  and  complete  pediatric 
labeling  information.  To  the  extent  that 
published  experience  is  informative  and 
credible,  it  should  be  used  to  improve 
labeling.  The  comments  received  from 
pediatricians  reflect  their  view  that 
there  is  often  no  adequately  supported 
dosing  and  safety  information  for  the 
drugs  they  use  routinely  in  their 
patients.  Even  where  case  reports  are 
available,  they  describe  a  limited 
number  of  pediatric  patients  and  cannot 
provide  sufficient  information  to 
establish  the  safety  profile  of  a  drug  in 
pediatric  patients. 

2.  Some  comments  argued  that 
pediatric  studies  are  needed  because 
differences  between  children  and  adults 
can  make  extrapolation  from  adult  data 
treacherous.  One  conunent  pointed  out 
that  research  on  antiarrhythmics  in 
pediatric  patients  has  revealed  many 
surprises  in  dosing  and  side  effects.  For 
example,  drugs  that  bind  to  milk  may 
cause  safety  or  effectiveness  problems  in 
pediatric  patients  not  detected  in  aduhs. 

FDA  agrees  that  pediatric  dosing 
cannot  necessarily  be  extrapolated  from 
adult  dosing  information  using  an 
equivalence  based  either  on  weight 
milligram/kilogram  (mg/kg)  or  body 
surface  area  (mg/m  ^).  There  are 
potentially  significant  differences  in 
pharmacokinetics,  or  unique  drug-food 
interactions,  that  may  alter  a  drug's 
blood  levels  in  pediatric  patients. 
Moreover,  there  can  be 
pharmacodynamic  differences  between 
adults  and  pediatric  patients. 

3.  Several  conunents  argued  that 
voluntary  measures  have  not  resulted  in 
a  significant  increase  in  pediatric 
labeling,  and  that  new  products 
continue  to  enter  the  market  without 
adequate,  or  any,  pediatric  labeling. 
Pediatricians,  professional  societies, 
parents,  organizations  devoted  to 
specific  diseases,  and  patient  groups 
provided  many  examples  of  diseases 
and  drug  classes  for  which  pediatric 
labeling  was  long-delayed,  inadequate, 
or  nonexistent.  Acquired  immune 
deficiency  syndrome  (AIDS)  drugs  were 
frequently  cited  as  an  example  of  the 
industry's  failure  to  obtain  adequate 
pediatric  labeling  at  or  near  the  time  of 
approval.  One  comlnent  pointed  to 
protease  inhibitors,  which  are 
theoretically  most  effective  in  newborns 
but  have  not  been  tested  or  approved  for 
use  in  this  group.  Even  for  older 
children,  the  comment  observed  that  it 
has  taken  over  a  year  after  adult 
approval  to  obtain  pediatric  labeling  for 
these  life-saving  drugs.  Another 
comment  stated  that  the  absence  of 
drugs  for  human  immunodeficiency 
virus  (HIV)  infection  that  are 


appropriately  labeled  and  formulated 
for  pediatric  patients  causes  parents  to 
give  children  inappropriate  doses, 
sometimes  giving  up  part  of  their  own 
dose  if  the  child's  physician  will  not 
prescribe  it. 

Other  comments  pointed  out  that 
epilepsy  is  considered  a  pediatric 
disease  but  claimed  that  many  new 
epilepsy  drugs  are  approved  without 
information  for  use  in  pediatric  patients. 
Thpse  comments  urged  that  anti- 
epileptic  drugs  be  added  to  the  list  of 
drug  classes  with  inadequate  labeling.  A 
comment  from  a  specialist  in  pulmonary 
medicine  stated  that  although  asthma  is 
a  common  disease  in  pediatric  patients, 
adult  formulations  are  often  released 
first,  leaving  pediatric  patients  without 
effective  treatments.  Other  comments 
observed  that  not  one  of  the  standard 
immunosuppressive  medications  used 
in  pediatric  patients  has  been  tested  in 
pediatric  patients.  One  comment 
contended  that  poor  information  about 
the  pharmacokinetics  of  these  drugs  in 
pediatric  pwtients  has  led  to  inadequate 
dosing  to  achieve  effectiveness  and 
possibly  unnecessary  toxicity. 

The  American  Psychiatric  Association 
commented  that  significant  psychiatric 
diseases  are  increasingly  diagnosed  in 
pediatric  patients,  who  may  be  treated 
with  drugs  despite  the  lack  of  pediatric 
labeling.  According  to  this  comment, 
most  psychoactive  medications  are 
underutilized  in  pediatric  patients  due 
to  the  lack  of  pediatric  labeling  and  to 
fear  of  overdosing.  In  the  case  of  anti- 
hyperactivity  drugs,  however,  the 
comment  states  that  as  many  children 
are  overtreated  as  undertreated, 
especially  among  pre-school  age 
children.  A  comment  from  the  National 
Institute  of  Mental  Health  (NIMH)  stated 
that  the  rule  was  much  needed  to 
provide  essential  data  on  the  safety  and 
effectiveness  of  psychiatric  medications 
in»pediatric  patients.  This  comment 
attached  seven  NIMH  reviews  of  the 
existing  data  on  psychotropic 
medications  for  pediatric  patients, 
identifying  many  critical  knowledge 
gaps  that  remain  to  be  addressed  by 
pediatric  research. 

One  comment  stated  that  pediatric 
nephrologists  frequently  prescribe  drugs 
to  pediatric  patients  for  life-threatening 
conditions,  including  antihypertensive 
medications,  diuretics,  Upid-lowering 
agents,  and  immunosuppressive  agents, 
even  for  pediatric  patients  less  than  2 
years  of  age,  without  benefit  of  formal 
studies.  This  comment  further  stated 
that  drug  therapy  for  chronic  conditions 
like  kidney  failure  is  currently  based 
only  on  experience  gained  from  drug 
usage  in  children  after  approval  for  the 
indication  in  adults,  and  that 
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discovering  "inadequate  dosing  or 
severe  side  effects  by  empiric  use  of 
these  drugs  is  not  desirable  or  safe." 
Another  comment  provided  the  results 
of  a  survey  of  4,898  pediatric  patients 
with  end-stage  renal  disease  on  the 
medications  they  receive.  Ninety-seven 
percent  received  prednisone  or 
prednisolone,  91  percent  received 
cyclosporine,  and  84  percent  received 
azathioprine.  According  to  the 
comment,  none  of  these  drugs  was 
studied  in  pediatric  patients  and  no 
information  on  the  pharmacokinetics  of 
these  drugs  in  pediatric  patients  is 
available. 

In  contrast,  several  comments  from 
the  pharmaceutical  industry  argued  that 
volimtary  measures,  the  1994  rule,  and 
the  incentives  provided  by  FDAMA  are 
adequate  to  assure  adequate  pediatric 
labeling  and  that  FDA  has  not  given 
these  steps  sufficient  tune  to  work. 
Several  comments  argued  that  to  obtain 
pediatric  studies.  FDA  should  use 
encouragement  and  early  discussion 
with  sponsors,  together  with  incentives, 
rather  than  imposing  new  requirements. 
These  comments  contended  that 
sponsors  should  make  "phase  4 
commitments"  (commitments  to 
conduct  pediatric  studies  after  approval) 
and  FDA  should  track  these 
commitments.  According  to  one 
comment,  these  methods  have  not  been 
systematically  used  by  FDA.  According 
to  another  comment,  FDA  did  not 
describe  its  present  experience  in 
getting  manufacturers  to  conduct 
pediatric  studies.  Other  conmients 
argued  that  FDA  has  not  allowed  the 
1994  rule  sufficient  time  to  produce 
results  and  that  the  agency  should  wait 
until  it  has  reviewed  and  acted  upon  all 
supplements  submitted  imder  that  rule 
before  imposing  new  requirements.  One 
comment  contended  that  if  the  1994 
rule  was  successful  in  producing 


pediatric  labeling  for  marketed  drugs, 
the  new  rule  should  apply  only  to  new 
drugs.  One  comment  argued  that 
incentives,  including  exclusivity, 
waiver  of  user  fees,  tax  credits,  and 
expedited  reviews  of  pediatric 
supplements,  and  liabihty  protection  for 
research  physicians.  Institutional 
Review  Boards  (KB's),  universities, 
pharmaceutical  firms,  and  parents,  are 
the  best  means  of  obtaining  f)ediatric 
labeling.  A  few  comments  argued  that 
excessive  litigation  will  follow 
imposition  of  this  rule. 

Two  comments  argued  that  the  53 
NME's  approved  in  1996  demonstrate 
that  pediatric  labeling  efibrts  by  the 
industry  are  adequate,  and  that  new 
requirements  are  not  needed.  Although 
the  figures  used  in  the  2  comments  do 
not  agree  exactly,  these  comments  stated 
that  20  or  21  of  the  53  have  potential  for 
pediatric  use.  According  to  diese 
comments,  of  these,  4  have  approved 
pediatric  labeling,  14  have  planned  or 
ongoing  studies,  1  is  switching  to  over- 
the-counter  (OTC)  use,  and  1  or  2  have 
no  immediate  plans  for  pediatric 
labeling  activities.  One  comment 
contended  that,  between  1990  and  1997, 
a  28  percent  increase  occurred  in  the 
number  of  new  drugs  in  development 
for  pediatric  uses,  but  provided  no  data 
to  support  this  claim. 

FDA  beheves  that  the  current  state  of 
pediatric  labeling  for  drugs  and 
biologies  in  the  United  States,  as  amply 
illustrated  by  comments  from  the 
pediatric  commimity,  is  unsatisfactory. 
The  agency's  failure  to  obtain  a 
significant  increase  in  labeling  for  either 
new  or  marketed  drugs  or  biologies 
through  other  measures  implemented 
over  the  last  several  years  demonstrates 
the  need  for  a  requirement  that  sponsors 
conduct  pediatric  studies  of  drugs  and 
biologies  that  represent  a  meaningful 
therapeutic  benefit  to  pediatric  patients 

Table  l . — Pediatric  Labeung 


or  that  wiU  be  widely  used  in  pediatric 
patients.  As  described  in  section  I  of 
this  document,  the  response  to  the  1994 
rule  has  not  produced  a  significant 
improvement  in  pediatric  labeling  for 
marketed  drugs.  FDA  received  labeling 
supplements  only  for  a  small  fraction  of 
the  drugs  and  biologies  on  the  market. 
Of  those  supplements  it  did  receive, 
over  half  of  the  submissions  merely 
sought  to  add  a  statement  to  the 
product's  labeling  that  "safety  and 
effectiveness  in  pediatric  patients  have 
not  been  demonstrated,"  and  less  than 
a  quarter  provided  adequate  pediatric 
information  for  some  or  all  relevant  age 
groups. 

The  agency's  experience  in  attempting 
to  obtain  pediatric  labeling  for  new 
drugs  entering  the  marketplace  through 
voluntary  measures  has  also  been 
disappointing.  As  described  in  the 
proposal,  the  percentage  of  NME's  with 
adequate  pediatric  labeling  has  not 
increased  since  1991,  when  the  agency 
began  systematic  efforts  to  obtain  better 
pediatric  labeling.  Although  the  number 
of  requests  by  the  agency  and 
commitments  by  sponsors  to  conduct 
phase  4  (postapproval)  pediatric  studies 
may  have  increased,  these  requests  and 
commitments  have  so  far  infrequently 
resulted  in  pediatric  labeling.  Table  1  of 
this  document  displays  the  results  of 
commitments  or  requests  to  conduct 
pediatric  studies  postapproval  between 
1991  and  1996.  FDA  notes  that  the  table 
does  not  reflect  any  labeling 
supplements  under  review.  There  are  a 
total  of  six  pediatric  labeling 
supplements  cmrently  under  review  for 
NME's  approved  between  1991  and 
1996.  These  supplements  may  or  may 
not  add  significant  new  labeling 
information;  but,  in  any  case,  would  not 
substantially  increase  the  number  of 
successfully  conducted  postapproval 
studies. 


Status  of  pediatric  labeling 


NME's  approved 

Pediatric  studies  not  needed  .1"'."."."!'..."..."..".".""!! 

Label  includes  some  pedratric  use  information  or' pai^'jrtiiS^'iii^ 
approval 

Postapproval  pediatric  studies  promised  or  requested  "!I!Z. * 

Pediatric  labeling  added  after  approval  !"""."."!!."!... 

Mn  one  case,  pediatric  use  information  provided  for  one  of  two  approved  indications 
^  n  one  case,  pedatnc  data  requested  for  second  of  two  approv^^tionT 
3  In  one  case,  pediatnc  data  requested  for  additional  age  groups.       "^°™^- 


1991 


30 

14 

9 

7 
1 


1992 


25 

11 

4 

10 

0 


1993 


25 

11 

'5 

210 

2 


1994 


22 

7 

'6 

"10 

4 


1995 


28 

14 

5 

210 

2 


1996 


53 

13 

15 

17 

2 


Totals 


183 
70 

44 
64 

11 


As  Table  1  of  this  dociunent  reflects, 
FDA's  figures  disagree  with  those  of  the 
comments  for  the  niunber  of  1996 
NME's  with  potential  for  pediatric  use, 
the  number  with  some  pediatric  labeling 


at  the  time  of  approval  and  the  number 
for  which  commitments  or  requests  for 
postapproval  studies  have  been  made. 
The  comments  did  not  identify  specific 
drugs,  so  it  is  not  possible  to  determine 


why  the  two  sets  of  figiu^s  conflict. 
Nevertheless,  the  historical  experience 
reflected  in  the  table  suggests  that  most 
of  the  postapproval  pediatric  studies  for 
which  commitments  were  made  for  the 
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996 

Totals 

53 

183 

13 

70 

15 

44 

17 

64 

2 

11 

nflict. 
tperience 
that  most 
studies  for 
de  for  the 


1996  NME's  will  not  result  in  pediatric 
labeling.  Of  the  17  commitments  to 
conduct  pediatric  studies  in  1996.  there 
have  thus  far  been  only  2  additions  of 
pediatric  labeling.  Although  some 
additional  studies  supporting  labeling 
changes  may  be  submitted  in  the  future, 
the  experience  reflected  in  Table  1  of 
this  document  suggests  that  this  will  not 
be  a  large  number.  For  example,  the  27 
promised  or  requested  studies  for  the 
1991  through  1993  cohorts  have 
resulted  in  just  3  additions  of  pediatric 
labeling  5  to  7  years  after  approval. 
Thus.  FDA  does  not  agree  that  the 
experience  with  1996  NME's 
demonstrates  the  adequacy  of  current 
efforts  to  obtain  pediatric  labeling. 

None  of  the  comments  claiming  that 
the  rule  will  result  in  excessive 
litigation  provided  any  evidence 
suggesting  a  relationship  between 
pediatric  testing  and  increased  litigation 
or  liability.  As  shown  in  the  number  of 
NME's  with  pediatric  labeling  at  the 
time  of  approval,  a  significant  minority 
of  drug  and  biologic  manufacturers 
already  conducts  pediatric  testing.  FDA 
is  aware  of  no  evidence  that  excessive 
litigation  has  been  associated  writh  this 

testing. 

With  respect  to  the  argument  that  the 
iincentives  provided  by  FDAMA  will  be 
isufficient  to  ensure  adequate  pediatric 
Labeling,  FDA  believes  that  a  mixture  of 
incentives  and  requirements  is  most 
hkely  to  result  in  real  improvements  in 
pediatric  labeling.  FDA  is  hopeful,  e.g., 
that  the  FDAMA  incentives  will  make 
more  resources  available  for  pediatric 
studies.  As  described  earlier,  FDA  does 
not  believe,  however,  that  incentives 
alone  will  result  in  pediatric  studies  on 
some  of  the  drugs  and  biologies  where 
the  need  is  greatest.  The  incentives 

S)rovided  by  FDAMA  are  available  only 
or  drugs  already  covered  by  the 
exclusivity  or  patent  protection 
provided  by  sections  505  and  526  of  the 
«ct.  Thus,  the  FDAMA  incentives  are 
not  available  for  many  already  marketed 
drugs,  or  for  many  antibiotics  or 
biologies.  In  addition,  limited  resources 
i  Available  to  conduct  pediatric  studies 
and  fiduciary  obligations  to 
shareholders  may  cause  manufacturers 
to  conduct  pediatric  studies 

f>referentially  on  those  drugs  where  the 
ncentives  are  most  valuable,  rather  than 
on  those  drugs  or  biological  products 
,  where  studies  are  most  needed. 
'    4.  Two  comments  argued  that  the  rule 
is  inconsistent  with  a  1977  FDA 
document  entitled  "General 
Considerations  for  the  Clinical 
Evaluation  of  Drugs  in  Infants  and 
Children,"  which  recommended,  among 
bther  things,  that  "reasonable  evidence 
bf  efficacy  generally  *  *  *  be  known 


before  infants  and  children  are  exposed 
to  [a  drug)." 

As  described  in  more  detail  in  section 
ni.D  of  this  document  under  "Deferral." 
FDA  expects  that  for  drugs  and  biologies 
other  than  those  for  life-threatening 
diseases  without  adequate  treatment, 
clinical  trials  in  pediatric  patients  will 
ordinarily  begin  no  earlier  than  when 
initial  data  from  well-controlled  trials  in 
adults  (frequently  referred  to  as  phase  2 
data)  become  available  to  ensure  that 
reasonable  preliminary  evidence  of 
safety  and/or  effectiveness  is  available 
before  pediatric  patients  are  exposed  to 
the  drug  or  biological  product.  How 
much  evidence  of  safety  or  effectiveness 
is  "reasonable  evidence"  that  should  be 
available  before  pediatric  trials  may 
begin  will  be  determined  on  a  case-by- 
case  basis.  Thus,  FDA  believes  that  this 
rule  is  substantially  consistent  with  the 
1977  document. 

FDA  notes  that  the  1977  document 
was  based  upon  a  report  prepared  for 
FDA  under  a  contract  with  the 
American  Academy  of  Pediatrics  (AAP). 
The  AAP  is  currently  developing 
proposed  revisions  to  this  document 
concerning  the  types  of  data  needed  to 
support  pediatric  labeling.  The  1977 
document,  which  falls  under  the  general 
category  of  guidance  documents,  does 
not  bind  FDA  or  the  public,^but 
represents  the  agency's  current  thinking 
on  a  particular  issue.  Alternative 
approaches  may  be  used  if  the 
alternative  satisfies  the  requirements  of 
the  applicable  statute  and  regulations 
(62  FR  8961,  February  27,  1997)  (Good 
Guidance  Practices  document).  Until 
such  time  as  an  updated  guidance  on 
the  clinical  evaluation  of  drugs  in 
infants  and  children  is  published, 
sponsors  are  encouraged  to  confer  with 
the  agency  before  initiating  pediatric 
studies. 

5.  Several  comments  challenged 
FDA's  use  of  the  1994  IMS  National 
Disease  and  Therapeutic  Index  (NDTI) 
data  on  the  10  drugs  used  most 
frequently  in  pediatric  patients  without 
adequate  labeling,  arguing  that  the  data 
incorrectly  imply  that  physicians  have 
no  labeling  information,  when  in  fact 
prescribing  information  is  now,  or  will 
be,  available  for  most  of  the  10  drugs 
listed. 

These  comments  misunderstand  the 
purpose  for  which  FDA  cited  the  1994 
data.  Those  data  provided  a  snapshot  of 
the  labeling  information  available  to 
physicians  for  10  widely  used  drugs  at 
a  given  point  in  time.  Even  if  additional 
information  had  been  added  to  the 
labels  of  these  drugs  in  the  4  years  since 
the  survey  was  conducted,  there  was 
none  available  during  a  year  in  which 
the  drugs,  together,  were  prescribed  to 


pediatric  patients  over  5  million  times. 
FDA  notes,  moreover,  that,  contrary  to 
the  suggestion  in  the  comments, 
adequate  labeling  has  been  added  for 
only  1  of  the  10  drugs  for  the  age  group 
described  in  the  proposal. 

6.  Two  comments  disputed  the 
estimated  number  of  times  their 
products  were  prescribed  to  pediatric 
patients.  One  manufacturer  argued  that 
the  total  units  sold  of  Auralgan  were 
less  than  the  listed  number  of 
prescriptions.  Another  manufacturer 
disputed  the  estimates  of  Ritalin  usage. 
This  manufacturer  also  complained  that 
it  was  not  contacted  by  FDA  about  use 
of  Ritalin  despite  the  statement  in  the 
proposal  that  FDA  had  contacted  the 
manufacturers  of  the  top  10  drugs  used 
without  adequate  labeling  in  pediatric 
patients. 

Limitations  on  the  data  used  to 
estimate  number  of  prescriptions  may 
have  resulted  in  the  discrepancy  noted 
by  the  manufacturers  of  Auralgan  or 
Ritalin.  The  number  of  prescriptions  is 
estimated  from  data  provided  by  IMS 
America.  Ltd.  IMS  NDTI  surveys  a 
sample  of  physicians  (more  than  2.940 
physicians  representing  27  specialities) 
to  determine  the  number  of  times  that, 
during  patient  contacts,  physicians 
m«jntioned  specific  drugs  for  particular 
age  groups.  Physician  mentions  may  not 
correlate  exactly  with  actual  usage.  In 
addition,  the  NDTI  numbers  taken  from 
the  sample  of  physicians  are 
extrapolated  to  the  nation  as  a  whole, 
using  a  given  formula.  With  respect  to 
the  claim  that  FDA  has  not  contacted 
the  manufacturer  of  Ritalin  JTDA  notes 
that  it  has  scheduled  meetings  with  the 
manufacturer  to  discuss  use  of  the  drug 
in  children,  which  have  been  canceled 
at  the  manufacturer's  request. 

7.  One  comment  challenged  FDA's 
use  of  quinolones  as  an  example  of  a 
class  of  drug  that  does  not  need  to  be 
studied  in  pediatric  patients.  The 
cohiment  claimed  quinolones  do  need 
to  be  studied  in  pediatric  patients 
because  of  their  important  use  in  cystic 
fibrosis  patients. 

FDA  agrees  that  fluoroquinolones  may 
provide  important  therapeutic  benefits 
to  patients  with  cystic  fibrosis.  At 
present,  all  approved  fluoroquinolones 
are  labeled  with  the  following 
statement:  "Safety  and  effectiveness  in 
children  and  adolescents  less  than  18 
years  of  age  have  not  been  established." 
In  addition,  the  label  includes  a 
statement  advising  that  the 
fluoroquinolones  cause  arthropathy  in 
juvenile  animals.  Historically,  the 
agency  has  recognized  a  potential 
therapeutic  role  for  the 
fluoroquinolones  in  children  with  cystic 
fibrosis  and  hematology/oncology 
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disorders.  Indeed,  FDA  recently 
approved  ciprofloxacin  labeling 
containing  a  discussion  of  cystic  fibrosis 
experience  in  the  pediatric  use 
subsection.  These  actions  show  that  the 
agency  recognizes  that  there  may  be  a 
need  to  study  fluoroquinolones  in  some 
pediatric  patients. 

8.  One  comment  from  a 
pharmaceutical  company  argued  that 
serious  ethical,  legal,  medical,  and 
technical  difficulties  often  prevent 
conducting  pediatric  studies.  The 
comment  cited  difficulties  in  enrolling 
pediatric  patients  in  sufficient  numbers, 
unwillingness  of  parents  to  enroll 
children,  and  the  absence  of  pediatric 
patients  with  the  disease  near 
convenient  and  qualified  study  centers. 
According  to  the  comment,  studies  have 
been  successfully  conducted  in 
pediatric  patients  in  the  past  where 
there  was  a  medical  need  for  the  drug 
in  pediatric  patients,  but  this  rule  will 
require  pediatric  studies  of  drugs 
intended  for  adults  that  may  or  may  not 
be  administered  to  pediatric  patients. 
The  comment  also  contended  that  the 
rule  will  necessitate  a  massive  infusion 
of  resources  for  industry,  FDA,  and 
medical  speciality  organizations,  and 
that  the  agency  should  start  with  a  small 
list  of  diseases  with  similar 
pathophysiology  in  adults  and  children, 
and  a  small  list  of  drug  classes  known 
to  have  similar  metabolism,  and  plan  a 
graduated  approach. 

Contrary  to  the  suggestion  in  the 
comment,  this  rule  is  designed  to 
require  studies  only  in  those  settings  in 
which  there  is  a  significant  medical 
need  or  where  usage  among  pediatric 
patients  is  likely  to  be  substantial.  FDA 
acknowledges  the  difficulties 
encountered  in  some  cases,  but  agrees 
that  where  there  is  a  need  for  studies 
these  difficulties  have  been  overcome 
and  that  pediatric  studies  have  been 
successfully  conducted  in  many 
situations.  FDA  believes  that  the 
number  of  such  studies  already 
conducted  each  year,  for  example  of 
antibiotics,  vaccines,  and  roughly  25 
percent  of  NME's.  support  the  view  that 
such  studies  are  not  medically, 
ethically,  or  technically  impossible. 
FDA  also  emphasizes  that  this  rule  will 
not  require  studies  in  settings  where 
ethical  or  medical  concerns  militate 
against  studies.  As  with  all  studies 
regulated  by  FDA.  no  pediatric  study 
may  go  forward  without  the  approval  of 
an  IRB,  which  is  responsible  for 
ensuring  that  the  study  is  ethical  and 
adequately  protects  the  safety  of  the 
subjects.  In  addition,  the  deferral 
provisions  of  the  rule  are  specifically 
designed  to  ensure  that  no  pediatric 
study  begins  until  there  are  sufficient 


safety  and  effectiveness  data  to 
conclude  that  the  study  is  ethically  and 
medically  appropriate. 

B.  Scope 

The  proposal  would  have  covered 
only  original  applications  for  those 
drugs  classified  as  "new  chemical 
entities."  including  antibiotics,  and  new 
biological  products  that  had  never  been 
approved  for  any  indication.  A  "new 
chemical  entity,"  defined  in  21  CFR 
314.108(a).  is  a  drug  that  contains  no 
previously  approved  active  moiety. 
Under  the  proposal,  chemical 
modifications  that  did  not  change  the 
active  moiety,  such  as  the  formation  of 
a  different  salt  or  ester  of  the  moiety, 
would  not  have  required  further  study. 
New  indications  or  dosage  forms  of  a 
previously  approved  moiety  also  would 
not  have  required  further  studies.  FDA 
sought  comment  on  whether  the 
requirement  should  apply  more  broadly, 
e.g..  to  applications  for  minor  chemical 
variations  of  approved  products,  new 
indications,  new  dosage  forms  or  new 
routes  of  administration. 

9.  A  majority  of  those  who 
commented  on  the  scope  of  the  rule 
recommended  that  the  final  rule  cover 
all  new  drugs  and  biologies,  including 
new  dosage  forms  and  indications, 
because  modifications  in  existing  drugs 
may  be  as  therapeutically  significant  to 
pediatric  patients  as  the  original  drug  or 
biologic.  These  comments  included 
pediatricians,  medical  societies,  one 
pharmaceutical  company,  and  one 
disease-specific  organization.  Several 
comments,  including  two  companies,  an 
IRB.  the  AAP,  a  disease-specific 
organization,  and  a  professional  society 
recommended  including  new 
indications  and  dosage  forms  on  a  case- 
by-case  basis,  generally  if  their 
inclusion  were  recommended  by  an 
expert  panel.  Several  comments 
supported  the  narrow  scope  of  the 
proposal,  including  a  pharmaceutical 
trade  association,  a  professional  society, 
and  several  companies.  The 
pharmaceutical  trade  association 
suggested  that  the  rule  might  also  apply 
to  new  formulations  uniquely  suited  to 
pediatric  patients. 

FDA  has  reconsidered  the  scope  of  the 
rule  in  light  of  the  comments  and  has 
concluded  that,  in  some  cases,  the  need 
for  pediatric  studies  is  as  great  for 
modifications  of  existing  products  and 
new  claims  as  for  the  original  products. 
A  new  indication  or  dosage  form  for  a 
previously  approved  drug.  e.g..  could  be 
far  more  relevant  to  pediatric  patients 
than  the  originally  approved  product. 
From  a  public  health  standpoint.  FDA 
cannot  justify  the  distinction  in  the 
proposal  between  new  chemical  entities 


and  never-before  approved  biologies,  on 
one  hand,  and  significant  modifications 
of  those  products,  on  the  other  hand. 
Therefore,  FDA  has  revised  proposed 
§§314.55  (proposed  314.50(g))  and 
601.27(a)  to  cover  applications  for  new 
active  ingredients,  new  indications,  new 
dosage  forms,  new  dosing  regimens,  and 
new  routes  of  administration.  The  final 
rule  exempts  from  its  coverage  any  drug 
for  an  indication  or  indications  for 
which  orphan  designation  has  been 
granted  under  the  Orphan  Drug  Act  (21 
U.S.C.  360bb).  FDA  believes  this 
exemption  is  appropriate  because  the 
purpose  of  the  Orphan  Drug  Act  is  to 
encourage  the  development  of  drugs  for 
patient  populations  that  are  so  small  as 
to  make  the  manufacture  and  sale  of  the 
drug  unprofitable  if  not  for  the 
incentives  offered  by  the  Orphan  Drug 
Act.  Imposition  of  a  pediatric  study 
requirement  on  an  orphan  drug  could 
conflict  with  the  balance  struck  by  the 
Orphan  Drug  Act,  by  further  raising  the 
cost  of  marketing  the  drug.  This 
exemption  does  not  apply  after 
marketing  under  §  201.23  of  this  final 
rule. 

FDA's  decision  to  expand  the  scope  of 
the  rule  does  not  mean,  however,  that 
pediatric  studies  would  always  be 
needed  for  a  new  product  entering  the 
marketplace,  or  for  a  new  claim.  The 
waiver  criteria  will  apply  equally  to 
modifications  of  existing  drugs  and 
biological  products.  Thus,  FDA  will 
require  studies  only  of  those  new  drugs 
and  biologies  that  offer  a  meaningful 
therapeutic  benefit  to  pediatric  patients 
or  that  are  expected  to  be  used  in  a 
substantial  number  of  pediatric  patients. 
In  many  cases,  moreover,  new  dosage 
forms  might  need  relatively  little 
pediatric  data,  such  as  pharmacokinetic 
data  alone. 

10.  One  comment  sought  clarification 
of  the  applicability  of  the  rule  to  generic 
drugs.  The  comment  argued  that  the 
collection  of  pediatric  data  was 
unwarranted  where  a  generic 
manufacturer  was  copying  a  drug  with 
an  adult  dose,  and  that  FDA  should 
require  a  pediatric  bioequivalenee  study 
only  where  the  innovator  submits  a 
supplement  for  a  new  dose  or  regimen 
in  the  pediatric  population.  Another 
comment  from  a  generic  drug  trade 
association  argued  that  bioequivalenee 
studies  in  children  should  never  be 
required  to  support  approval  of  a 
generic  drug. 

This  rule  does  not  impose  any 
requirements  on  studies  submitted  in 
support  of  applications  for  generic 
copies  of  approved  drugs  that  meet  the 
requirements  of  section  505(j)  of  the  act. 
FDA  also  does  not  currently  require 
bioequivalenee  studies  to  be  conducted 
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in  children  for  generic  drugs.  FDA  notes 
that  petitions  submitted  under  section 
S05(j)(2)(C)  for  a  change  in  active 
ingredient,  dosage  form,  or  route  of 
administration  may  be  denied  if 
"investigations  must  be  conducted  to 
show  the  safety  and  effectiveness  of 
the  change.  Thus,  if  a  petition  is 
submitted  for  a  change  that  would 
require  a  pediatric  study  under  this  rule, 
the  petition  may  be  denied. 

C.  Required  Studies 

FDA  proposed  to  amend  its 
regulations  related  to  the  content  of 
NDA  and  biologic  license  applications 
(BLA's)  to  include  required  information 
on  pediatric  studies  for  certain 
applications.  Under  the  proposal,  an 
application  for  a  new  chemical  entity  or 
never  before  approved  biologic  would 
have  been  required  to  contain  data 
adequate  to  assess  the  safety  and 
effectiveness  of  the  product  for  all 
pediatric  age  groups  for  the  claimed 
indications,  unless  FDA  granted  a 
deferral  or  full  or  partial  waiver  of  the 
requirement.  As  described  in  section 
in.B  of  this  document  under  "Scope", 
FDA  has  revised  §  314.55(a)  (proposed 
§  314.50(g)(1))  and  §  601.27(a))  to  cover 
applications  for  new  active  ingredients, 
new  indications,  new  dosage  forms,  new 
dosing  regimens,  and  new  routes  of 
administration.  Under  the  final  rule,  all 
covered  applications  will  be  required  to 
contain  data  adequate  to  assess  the 
safety  and  effectiveness  of  the  product, 
unless  FDA  has  granted  a  waiver  or 
deferral  of  the  requirement  (see 
"Waiver"  and  "Deferred  Submission"  in 
section  III.D  and  E  of  this  docimient). 

Assessments  required  under  this 
section  for  a  product  that  represents  a 
meaningful  therapeutic  benefit  over 
existing  treatments  must  be  carried  out 
using  appropriate  formulations  for  the 
age  group(s)  for  which  the  assessment  is 
required,  unless  reasonable  efforts  to 
produce  a  pediatric  formulation  had 
failed  (see  "Waiver"  in  section  III.E  of 
this  document).  Comments  on  issues 
related  to  formulation  are  addressed 
under  "Pediatric  Formulations"  in 
section  III.I  of  this  document. 

The  proposal  did  not  mandate 
particular  tjrpes  of  studies.  The  proposal 
recommended  that  the  sponsor  consult 
■with  FDA  on  the  types  of  data  that 
would  be  considered  adequate  to  assess 
pediatric  safety  and  effectiveness  in 
particular  cases. 

FDA  received  several  comments  on 
the  design  and  conduct  of  clinical  trials 
in  pediatric  patients. 

11.  One  comment  asked  for 
clarification  of  what  is  meant  by 
"adequate  evidence"  to  demonstrate 
safety  and  effectiveness.  The  comment 


argued  that  FDA  should  not  require  two 
adequate  and  well-controlled  trials  for 
pediatric  studies,  and  that  the  amount  of 
evidence  required  should  depend  on  the 
ability  of  the  data  to  be  extrapolated 
from  adult  to  pediatric  patients,  the 
seriousness  of  the  illness  to  be  treated, 
the  ability  to  assess  meaningful 
measures  of  efficacy  in  pediatric 
patients,  and  the  feasibility  of 
conducting  adequate  trials  in  relatively 
uncommon  pediatric  disease  states. 
Another  comment  claimed  that  the 
ability  to  extrapolate  from  adult  efficacy 
data  is  limited  and  argued  that  well- 
controlled  trials  in  pediatric  patients 
should  be  the  norm.  This  comment  also 
stated  that  safety  cannot  be  extrapolated 
from  adult  data  and  recommended 
studying  300  pediatric  patients  for  an 
adequate  period  to  identify  fi^uent 
ADR's.  Other  comments  questioned  the 
appropriateness  of  extrapolating  from 
adult  effectiveness  data  in  a  variety  of 
settings.  One  comment  argued  that  in 
the  area  of  blood  products,  in  addition 
to  extrapolating  from  pharmacokinetic 
data,  it  may  be  appropriate  to 
extrapolate  from  adult  data  using 
relative  blood  volume  replacement. 
Several  comments  urged  reliance  on  a 
variety  of  other  sources  of  data, 
including  published  studies  and  reports, 
and  actual  use  information.  One 
comment  urged  FDA  to  rely  on 
advanced  scientific  and  statistical 
methods  that  optimize  safety, 
convenience,  and  informativeness, 
while  minimizing  unnecessary  or 
uninformative  clinical  trials. 

FDA  agrees  that  "adequate  evidence" 
of  safety  and  effectiveness  for  pediatric 
patients  does  not  necessarily  require 
two  adequate  and  well-controlled  trials. 
One  of  two  central  purposes  of  the  1994 
rule  was  to  make  it  clear  that  pediatric 
effectiveness  may,  in  appropriate 
circumstances,  be  based  on  adequate 
and  well-controlled  studies  in  adults 
with  supporting  data  in  pediatric 
patients  that  permit  extrapolation  from 
tlie  adult  data.  FDA  agrees,  however, 
that  extrapolation  from  adult 
effectiveness  data  would  not  always  be 
appropriate  and  that  it  may  not  be 
appropriate  to  extrapolate  pediatric 
safety  from  adult  safety  data.  FDA  has 
specifically  noted,  in  the  FDA  guidance 
document  entitled  "Providing  Clinical 
Evidence  of  Effectiveness  for  Human 
Drug  and  Biological  Products,"  that  if 
further  controlled  trial  data  were  needed 
in  a  population  subset,  it  would  usually 
be  sufficient  to  conduct  a  single 
additional  controlled  trial.  FDA  also 
agrees  that  useful  information  can  come 
from  data  other  than  adequate  and  well- 
controlled  trials,  and  encourages  the 


submission  of  valid  and  reliable  data 
from  a  variety  of  sources.  The  type  and 
amount  of  data  required  in  any 
particular  case  will  depend  upon  many 
factors,  including  those  cited  in  the 
comments. 

12.  One  comment  urged  FDA,  in  the 
final  rule,  to  encourage  sponsors  to  use 
Computer-Assisted  Trial  Design 
(CATD),  allowing  them  to  reduce 
number  of  actual  trials  in  pediatric 
patients. 

FDA  encourages  the  use  of  any 
validated  scientific  method  for 
designing,  conducting,  or  analyzing 
clinical  trials. 

1.3.  One  comment  questioned  whether 
there  will  be  a  sufficient  pool  of 
pediatric  subjects  to  complete  trials,  in 
light  of  the  increase  in  the  number  of 
trials  occasioned  by  the  rule. 

FDA  believes  that  with  appropriate 
organization,  the  pool  of  pediatric 
patients  available  for  studies  should  be 
adequate.  The  Pediatric  Pharmacology 
Research  Units  (PPRU's).  a  network  of 
groups  instituted  to  conduct  pediatric 
research,  some  of  which  are  located 
outside  of  major  population  centers, 
have  an  established  record  of  recruiting 
pediatric  patients  and  completing  valid 
studies.  Even  where  the  number  of 
pediatric  patients  affected  by  a  disease 
is  small,  valid  studies  have  sometimes 
been  successfully  conducted.  It  should 
also  be  reemphasized  that  many  of  the 
studies  contemplated  under  the  rule  are 
pharmacokinetic  studies,  dose-response 
studies  with  short-term  endpoints 
(pharmacodynamic  studies)  and  safety 
studies  that  are  likely  to  impose 
relatively  little  burden  on  individual 
patients.  Where,  however,  patient 
recruitment  is  so  difficult  as  to  make  the 
study  impossible  or  highly  impractical, 
the  rule  permits  a  waiver  of  the  study 
requirement  (§§  314.55(c)  and 
601.27(c)). 

14.  One  comment  urged  that  the  final 
rule  include  a  broader  research 
requirement,  and  sought  to  have  drug 
interactions  and  drug  metabolism  taken 
into  consideration.  Another  comment 
sought  to  have  the  final  rule  codify 
minimal  requirements  for  studies,  such 
as  toxic  overdose  and  pharmacokinetic 
data.  One  comment  urged  FDA  not  to 
codify  specific  requirements  for  clinical 
trials,  but  to  establish  these 
requirements  in  consultation  with  an 
expert  pediatric  committee. 

FDA  declines  to  codify  specific 
requirements  for  pediatric  studies. 
Flexibility  is  necessary  to  assure  that 
required  studies  are  appropriate  for  each 
product.  FDA  will,  however,  consult 
with  a  pediatric  committee  on  specific 
pediatric  study  issues. 
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15.  One  comment  from  a  professional 
pharmacy  organization  urged  that  all 
protocols  for  pediatric  studies  be 
reviewed  by  pediatric  experts,  including 
a  pharmacist  knowledgeable  about 
phannacodynamic  factors  in  each  age 
group. 

FDA  reviews  protocols  for  pediatric 
studies  submitted  in  investigational  new 
drug  applications  (IND's).  and  its 
reviewers  include  experts  in  pediatrics 
and  pharmacology. 

D.  Deferred  Submission 

The  proposal  recognized  that  there 
would  be  circumstances  in  which  it 
would  be  appropriate  to  permit  the 
submission  of  pediatric  data  after 
approval.  Two  such  circumstances  were 
described  in  the  preamble  to  the 
proposal:  (1)  Where  adult  safety  or 
effectiveness  data  need  to  be  collected 
before  the  product  could  be 
appropriately  studied  in  pediatric 
patients,  and  (2)  where  the  product  was 
ready  for  approval  in  adults  before 
studies  in  pediatric  patients  were 
completed.  Although  not  included  in 
the  text  of  the  proposal,  these  examples 
have  been  added  to  the  final  rule.  Under 
the  proposal,  FDA  would  have  the 
authority  to  defer  the  submission  of 
some  or  all  of  the  required  pediatric 
data  until  after  approval  of  the  product 
for  adult  use,  on  its  own  initiative  or  at 
the  request  of  the  applicant.  Under  the 
proposed  provisions,  if  the  applicant 
requested  deferral,  the  request  would  be 
required  to  contain  an  adequate 
justification  for  delaying  pediatric 
studies.  If  FDA  concluded  that  there 
were  adequate  justification  for  deferring 
the  submission  of  pediatric  use  studies, 
the  agency  could  approve  the  product 
for  use  in  adults  subject  to  a 
requirement  that  the  applicant  submit 
the  required  pediatric  studies  within  a 
specified  time  after  approval.  It  is 
important  to  appreciate  that  deferred 
submission  of  pediatric  data  refers  to 
the  date  on  which  the  data  are 
submitted,  not  when  the  studies  are 
initiated.  Thus,  deferred  studies  will 
generally  be  initiated  before  approval, 
unless  it  is  concluded  that  the  full  adult 
data  base  or  marketing  experience  are 
needed  before  pediatric  studies  may 
appropriately  begin. 

FDA  stated  in  the  proposal  that  it 
would  consult  with  the  sponsor  in 
determining  a  deadline  for  the  deferred 
submission,  but  tentatively  concluded 
that  it  would  require  the  submission  not 
more  than  2  years  after  the  date  of  the 
initial  approval.  To  ensure  that  deferral 
would  not  unnecessarily  delay  the 
submission  of  pediatric  use  information, 
FDA  proposed  that  a  request  for 
deferred  submission  include  a 


description  of  the  planned  or  ongoing 
pediatric  studies,  and  evidence  that  the 
studies  were  being,  or  would  be, 
conducted:  (1)  With  due  diligence,  and 
(2)  at  the  earliest  possible  time.  FDA 
sought  comment  on  the  circumstances 
in  which  FDA  should  permit  deferral, 
and  on  the  factors  that  should  be 
considered  in  determining  whether  a 
given  product  was  one  that  should  be 
studied  in  adults  before  pediatric 
patients.  FDA  received  many  comments 
on  the  deferral  provisions  in  the 
proposal. 

16.  A  few  comments  stated  that  the 
deferral  provisions  are  an  appropriate 
means  of  assuring  that  pediatric  patients 
are  not  studied  before  adequate  safety 
data  have  been  gathered.  A  number  of 
comments  from  the  pharmaceutical 
industry  asserted,  however,  that  the 
proposal  would  require  concurrent 
testing  in  adults  and  pediatric  patients 
despite  medical  and  ethical  reasons  for 
delaying  testing  pediatric  testing.  For 
example,  a  comment  from  a 
pharmaceutical  trade  association 
claimed  that  the  rule: 

•   *   *  would  require  testing  of  new 
medical  compounds  in  children  before 
safety  in  adults  has  been  studied 
adequately,  before  effectiveness  in 
adults  has  been  established,  and  in 
young  children  and  neonates  without 
adequate  information  about  the  effects 
of  the  drug  in  older  pediatric  patients. 
These  industry  comments  appear  to 
have  misunderstood  the  explicit  deferral 
provisions  of  the  rule  and  perceived 
them  as  rare  exceptions  to  a  usual 
requirement  that  adults  and  children  be 
studied  at  the  same  time.  Nothing  in  the 
rule  requires  concurrent  testing  in 
adults  and  pediatric  patients,  nor  testing 
in  infants  and  neonates  before  testing  in 
older  children.  As  stated  previously  and 
in  the  proposal,  the  deferral  provisions 
were  specifically  included  to,  among 
other  things,  ensure  that  pediatric 
studies  could  be  delayed  when 
necessary  to  assure  that  appropriate 
safety  and/or  effectiveness  data  were 
available  to  support  pediatric  testing. 

17.  Most  of  tne  comments  on  deferral 
focused  on  whether  the  need  for  safety 
and/or  effectiveness  data  in  adults 
before  initiating  pediatric  studies 
should  be  a  basis  for  deferral.  Comments 
from  disease-specific  organizations, 
medical  societies,  including  the  AAP, 
and  pediatricians  argued  that  deferrals 
should  be  granted  rarely  if  at  all  on  this 
basis.  One  comment  argued  that 
delaying  availability  of  life-saving  drugs 
to  children  cannot  be  rationalized 
scientifically,  legally,  or  ethically,  and 
contended  that  deferral  should  not  be 
permitted  for  serious  and  life- 


threatening  diseases  where  there  is  no 
substantial  difference  between  the 
disease  or  the  anticipated  effect  of  the 
drug  in  children  or  adults.  Another 
comment  argued  that  deferral  should  be 
used  sparingly  in  all  age  groups, 
including  infants  and  neonates,  and  that 
its  use  should  be  evaluated  in  the 
context  of  the  seriousness  of  the 
condition  to  be  treated,  the  therapeutic 
advance  the  drug  represents,  and  the 
likelihood  that  the  drug  will  be  given  to 
children  as  soon  as  it  is  approved. 
According  to  this  comment,  the  risks  of 
research  in  pediatric  patients  may  be 
outweighed  by  the  risks  that  the  drug 
will  be  given  to  them  without  data. 

One  comment  argued  that  pediatric 
studies  of  important  drugs  should  be 
conducted  in  parallel  to  adult  studies, 
especially  in  children  under  12.  Several 
comments  from  the  pediatric 
community,  however,  supported  the 
development  of  some  adult  safety  and/ 
or  effectiveness  data  before  initiation  of 
pediatric  studies.  One  comment  from  an 
organization  devoted  to  pediatric  AIDS 
stated  that  while  the  general  assumption 
should  be  that  pediatric  studies  will  be 
submitted  ai  the  same  time  as  adult 
studies,  it  may  be  appropriate  to  have 
some  testing  in  adults  before  children. 
The  AAP  stated  that  it  is  appropriate  to 
begin  studies  in  pediatric  patients  after 
phase  1  and  phase  2  studies  in  adults 
have  defined  routes  of  clearance  and 
metabolic  pathways.  Thus,  the  comment 
urged  that  pediatric  studies  be 
conducted  during  phases  2  and  3,  not  4. 
A  comment  from  a  nephrology 
organization  argued  that  drugs  for 
organ-specific  diseases  should  be 
studied  in  phase  3.  as  soon  as  phase  1 
and  2  trials  have  shown  safety  in  aduUs. 
This  and  another  comment  stated  that 
deferring  studies  until  after  approval 
compromises  clinical  trial  enrollment, 
citing  the  experience  with  recombinant 
erythropoietin.  According  to  these 
comments,  erythropoietin  was  not 
studied  in  pediatric  patients  until  after 
its  approval  for  adults,  and  enrollment 
was  so  difficult  that  pediatric  studies 
were  not  completed  for  5  years. 

Several  comments  from  the  pediatric 
community  also  cited  limited 
circumstances  in  which  they  believed 
deferral  to  be  appropriate.  A  medical 
society  argued  that  data  should  be 
collected  after  adult  studies  only  for 
drugs  with  narrow  therapeutic  indices, 
unusual  accumulation  in  the  body, 
where  the  drug  study  requires  extensive 
blood  sampling,  or  where  the  study 
design  places  young  patients  at  risk  for 
limited  information  gain. 

Many  comments  from  the 
pharmaceutical  industry  argued,  in 
contrast,  that  deferral  should  be  the 


nale,  rather  tl 
these  comme 
unethical  to  1 
pediatric  pat 
are  intended 


Federal  Register/ Vol.  63,  No.  231 /Wednesday,  December  2.  1998 /Rules  and  Regulations 


66643 


nale,  rather  than  the  exception.  Most  of 
these  comments  contended  that  it  was 
unethical  to  begin  studying  drugs  in 
pediatric  patients,  other  than  those  that 
are  inteiided  primarily  for  pediatric 
patients,  until  the  drugs  are  shown  to  be 
reasonably  safe  and  effective  in  adult 
patients.  All  argued  that  pediatric 
studies  must  not  be  initiated  until 
substantial  data  in  aduhs  are  available, 
but  cited  different  initiation  points,  e.g., 
after  phase  2,  after  safety  and 
effectiveness  is  established  in  adults 
and  an  approvable  letter  is  received, 
after  approval,  after  1  year  of  marketing. 

Although  many  of  these  industry 
comments  argued  that  pediatric  studies 
should  be  conducted  exclusively  as 
phase  4  (postapproval)  commitments,  a 
significant  number  of  industry 
comments  acknowledged  that  pediatric 
studies  could  begin  before  approval, 
generally  after  phase  2,  and  that  there 
were  circumstances  in  which  deferral 
was  not  appropriate.  One  comment 
argued  that  because  early  pediatric 
studies  often  require  pediatric 
formulations  and  because  up  to  50 
percent  of  drugs  are  abandoned  before 
phase  3,  it  is  wasteful  to  require 
companies  to  manufacture  a  pediatric 
formulation  and  begin  studies  before  the 
end  of  phase  2.  Another  comment 
argued  that  no  pediatric  studies  should 
begin  before  the  decision  to  proceed  to 
phase  3,  except  where:  (1)  The  disease 
affects  only  pediatric  patients;  (2)  the 
disease  mainly  affects  pediatric  patients, 
or  the  natural  history  or  severity  of  the 
disease  is  different  in  pediatric  patients 
and  adults;  or  (3)  the  disease  affects 
both  pediatric  patients  and  adults  and 
lacks  adequate  treatment  options.  One 
comment  urged  that  the  final  rule  state 
that  "in  most  cases,  pediatric  testing 
should  not  begin  with  any  drug  or 
biological  product  until  certain  adult 
safety  and/or  effectiveness  information 
has  been  collected."  According  to  this 
comment,  there  could  be  exceptions 
where  no  other  therapy  was  available 
and  there  was  a  potential  for  the  drug 
to  be  lifesaving.  A  pharmaceutical  trade 
association  argued  for  a  presumption 
that  pediatric  studies  not  begin  until  the 
end  of  phase  2  or  3,  but  listed 
circumstances  in  which  deferral  should 
not  occur:  (1)  Where  the  disease  is  life 
threatening  and  there  is  no  alternative 
therapy,  (2)  where  the  drug  is  intended 
for  a  pediatric  indication,  (3)  where  the 
drug  presents  no  major  safety  issues,  (4) 
where  the  drug  class  is  well  studied  in 
pediatric  patients,  or  (5)  where  a  large 
amount  of  "off-label"  use  in  pediatric 
patients  is  anticipated. 

hi  general,  FDA  expects  that  some 
iata  on  adults  will  be  available  before 
pediatric  studies  begin,  but  that  less 


data  will  usually  be  required  to  initiate 
studies  of  drugs  and  biologies  for  life- 
threatening  diseases  without  adequate 
treatment  than  for  less  serious  diseases. 
Pediatric  studies  of  drugs  and  biologies 
for  life-threatening  diseases  may-in 
some  cases  be  appropriately  begun  as 
early  as  the  initial  safety  data  in  adults 
become  available,  because  the  urgency 
of  the  need  for  such  products  may 
justify  early  trials  despite  the  relative 
lack  of  safety  and  effectiveness 
information.  In  such  cases,  deferral  of 
submission  of  pediatric  studies  until 
after  approval  will  be  unnecessary, 
unless  drug  development  is  unusually 
rapid  and  the  product  is  ready  for 
approval  in  adults  before  completion  of 
the  pediatric  studies. 

Pediatric  studies  on  products  for  less 
serious  diseases  should  generally  not 
begin  until  more  adult  data  have  been 
collected,  ordinarily  no  earlier  than  the 
availability  of  data  from  the  initial  well- 
controlled  studies  in  adults.  As  noted 
earlier  in  this  document,  there  may 
occasionally  be  exceptions  to  this 
principle  where  all  parties  agree  that 
earlier  initiation  is  appropriate.  Whether 
deferral  of  submission  of  the  data  until 
after  approval  will  be  necessary  for  such 
products  will  depend  upon  when 
pediatric  studies  can  scientifically  and 
ethically  begin  in  each  case  and  how 
difficult  the  studies  are  to  complete. 

In  some  cases,  FDA  expects  that 
scientific  and  ethical  considerations 
will  dictate  that  studies  not  begin  until 
after  approval  of  the  drug  or  biological 
product.  For  example,  pediatric  studies 
of  "me-too"  drugs  that  do  not  offer  a 
meaningful  therapeutic  benefit  and  that 
are  members  of  a  drug  class  that  already 
contains  an  adequate  number  of 
approved  products  with  pediatric 
labeling  may  be  deferred  until  well  after 
approval.  In  cases  where  a  drug  has  not 
been  shown  to  have  any  benefit  over 
other  adequately  labeled  drugs  in  the 
class,  the  therapeutic  need  is  likely  to  be 
low  and  the  risks  of  exposing  pediatric 
patients  to  the  new  product  may  not  be 
justified  until  its  safety  profile  is  well 
established  in  adults  through  marketing 
experience.  Because  the  basis  for  the 
deferral  in  such  cases  will  be  concern 
that  the  drug  presents  risks  to  pediatric 
patients  that  will  not  be  known  until 
there  is  widespread  marketing 
experience,  without  offsetting  benefit, 
FDA  may  require,  in  appropriate  cases, 
that  such  drugs  carry  labeling 
statements  recommending  preferential 
use  in  pediatric  patients  of  products  that 
are  already  adequately  labeled.  Such  a 
statement  might  read: 

The  safety  and  effectiveness  of  this  prCiduct 
have  not  been  establisiied  in  children.  There 


are  alternative  therapies  that  have  been 
shown  to  be  safe  and  effective  for  use  in 
children  with  (indicated  condition). 
Ordinarily,  products  already  labeled  for  use 
in  children  should  be  used  in  preference  to 
(name  of  this  product). 

FDA  labeling  regulations  at  21  CFR 
201.57  express  the  agency's  authority  to 
ensure  that  drugs  are  safe  for  use  under 
the  conditions  prescribed, 
recommended,  or  suggested  in  their 
labeling,  and  to  require  labeling 
identifying  safety  considerations  that 
limit  the  use  of  drugs  to  certain 
situations.  Some  drugs  with  no 
demonstrated  advantage  over  available 
therapy  can  nonetheless  be  expected  to 
have  wide  use  in  pediatric  patients. 
Pediatric  studies  of  such  drugs  should 
be  initiated  relatively  early,  even  if  they 
are  not  completed  at  the  time  of 
approval. 

18.  A  comment  from  a  pharmaceutical 
company  listed  several  circumstances  in 
which  it  argued  FDA  should  permit 
deferral:  (1)  The  pediatric  population  is 
so  small  that  enrollment  and  completion 
of  trials  cannot  be  accomplished  in 
parallel  with  aduU  trials,  (2)  the  natural 
course  of  the  disease  is  different  in 
adults  and  children,  (3)  analytic  tools 
and  clinical  methodologies  cannot  be 
easily  adapted  to  the  pediatric 
population,  (4)  the  drug  has  complex 
pharmacokinetic  properties  in  adults 
making  it  hard  to  extrapolate  a  pediatric 
dosage  range,  (5)  the  scope  and  nature 
of  nonclinical  studies  support  only 
adult  clinical  studies,  (6)  two  or  more 
attempts  to  develop  a  pediatric 
formulation  have  failed,  or  (7)  imique 
drug-drug  or  drug-food  interactions  in 
children  confound  drug  development. 
Another  comment  added  to  this  list:  (1) 
Where  fewer  than  200,000  pediatric 
patients  are  affected  by  the  disease 
being  treated,  and  (2)  drugs  with  a  low 
therapeutic  index. 

FDA  agrees  that  some  of  these 
circumstances  could  make  completion 
of  studies  prior  to  approval  in  adults 
difficult,  but  does  not  agree  that  they 
would  make  studies  impossible  or 
impractical  in  all  cases.  The  need  for 
deferral  must  be  considered  case-by- 
case.  A  small  pediatric  population,  e.g., 
might  make  completion  of  controlled 
trials  very  slow,  but  might  not  prevent 
obtaining  pharmacokinetic  data.  Simply 
citing  a  pediatric  population  under 
200,000  will  not  be  sufficient  to  justify 
deferral;  a  small  fraction  of  this  number 
participating  in  trials  may  be  sufficient 
to  support  timely  pediatric  studies, 
depending  on  the  nature  of  the  studies. 
As  an  example,  over  70  percent  of  the 
estimated  6,000  pediatric  patients  with 
cancer  each  year  are  enrolled  in  clinical 
trials  (Ref.  15).  There  does  not  seem  to 
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be  any  reason  to  conclude  that  deferral 
is  warranted  solely  because  the  natural 
course  of  the  disease  is  different  in 
adults  and  children.  FDA  also  disagrees 
that  deferral  is  necessarily  warranted 
where  analytic  tools  and  clinical 
methodologies  cannot  be  easily  adapted 
to  pediatric  patients.  Deferral  mav  be 
necessary  in  some  cases  where  the 
infants  and  toddlers  are  unable  to 
provide  subjective  outcome  data,  but  it 
may  also  be  possible  to  utilize 
alternative  endpoints  or  to  extrapolate 
effectiveness  data  from  older  pediatric 
age  groups,  obtaining  pharmacokinetic 
data  from  the  younger  age  groups  to 
determine  an  appropriate  dose.  Drugs 
with  a  low  therapeutic  index  that  do  not 
fulfill  an  urgent  need  should,  in  general, 
be  studied  in  pediatric  patients  later  in 
drug  development. 

With  respect  to  complex 
pharmacokinetic  properties  that  prevent 
extrapolation  of  adult  data  to  pediatric 
patients,  low-therapeutic  index  drugs, 
and  unique  drug-drug  or  drug-food 
interactions  in  pediatric  patients,  FDA 
believes  that  the  need  for  pediatric 
studies  before  approval  is  even  greater 
where  these  conditions  are  present; 
moreover,  none  of  them  represents  a 
significant  impediment  to  studies. 
Recognizing  that  drugs  and  biologies 
approved  for  a.dults  are  regularly 
prescribed  to  pediatric  patients  despite 
the  absence  of  adequate  dosing  and 
safety  data,  information  positively 
suggesting  that  dosing  and  safety  cannot 
be  extrapolated  from  adult  data 
increases  the  importance  of  conducting 
pediatric  studies  before  the  product  is 
widely  used  in  pediatric  patients.  The 
absence  of  supporting  nonclinical 
studies  (e.g.,  studies  in  young  animals) 
should  not  usually  be  a  basis  for 
deferral.  These  studies,  if  needed,  are 
readily  conducted.  Moreover,  a  full 
adult  data  base  provides  pertinent  safety 
information  that  might  make  further 
preclinical  data  unnecessary. 
Difficulties  in  developing  an  adequate 
pediatric  formulation  may,  in  some 
cases,  justify  deferral  of  studies  in 
young  pediatric  patients.  In  other  cases, 
however,  it  may  be  appropriate  to  study 
a  less-than-optimal  formulation,  e.g.,  an 
injection,  if  one  is  available,  in  pediatric 
patients  while  awaiting  the 
development  of  a  more  desirable 
pediatric  formulation. 

19.  One  comment  argued  that  it  was 
"unacceptable"  to  defer  pediatric 
studies  to  avoid  delaying  approval  for 
adult  use.  Instead,  the  comment  urged 
FDA  to  provide  a  "limited  approval"  for 
adult  use  until  pediatric  data  are 
available  and  impose  a  monetary 
penalty  for  failure  to  comply.  Another 
comment  argued  that  permitting  deferral 


to  avoid  delay  in  adult  marketing  could 
be  applied  to  most  applications,  creating 
a  de  facto  situation  in  which  pediatric 
data  were  understood  to  be  not  required 
until  2  years  after  approval.  One 
comment  stated  that  while  pediatric 
dosing  schedules  are  essential,  pediatric 
studies  should  not  delay  approval  of 
drugs  for  a  major  population,  adults. 

FDA  continues  to  oelieve  that  deferral 
is  appropriate  where  awaiting  the 
completion  of  pediatric  studies  would 
delay  the  availability  of  a  safe  and 
effective  drug  or  biological  product  for 
adults.  Granting  a  deferral  does  not 
automatically  mean,  however,  that 
pediatric  studies  need  not  be  submitted 
for  2  years  or  that  initiating  them  should 
be  long  delayed.  The  proposal  suggested 
2  years  as  the  maximum  period  for  a 
deferral.  Where  pediatric  studies  are 
supposed  to  be  nearing  completion  at 
the  time  a  product  is  ready  for  approval 
in  adults.  FDA  expects  that  the  period 
of  deferral  would  be  significantly 
shorter  than  2  years.  Where  some  useful 
pediatric  information,  e.g..  safety 
information,  is  available  at  the  time  of 
approval,  even  if  some  required  studies 
are  not  complete,  FDA  may  require  that 
the  pediatric  use  section  of  the 
product's  labeling  include  that 
information,  to  the  extent  consistent 
with  21  CFR  201.57(f)(9).  FDA  also 
notes  that  it  has  no  authority  to  impose 
a  monetary  penalty  for  failure  to  submit 
a  required  study  of  a  drug  or  biological 
product.  FDA  must  ask  a  court  to 
impose  such  a  penalty  in  a  contempt 
proceeding. 

20.  Several  comments  argued  that 
pediatric  trials  should  be  conducted 
sequentially,  beginning  with  the  oldest 
pediatric  age  group,  and  ending  with  the 
youngest.  One  comment  stated  that 
IRB's  would  question  testing  a  drug  in 
younger  children  before  older  children. 
The  AAP  argued  that  there  is  little 
defense  for  studying  pediatric  patients 
sequentially  from  oldest  to  youngest, 
and  that  such  a  policy  will  result  in 
approvals  without  data  in  neonates. 
This  comment  argued  that  the  timing  of 
studies  should  give  consideration  to 
safety,  but  without  consideration  of 
sequence.  Another  comment  argued  that 
FDA  should  not  routinely  require  that 
drugs  for  serious  and  life-threatening 
diseases  be  studied  sequentially.  In  HIV, 
according  to  this  comment,  drug  testing 
should  be  "as  simultaneous  as  possible" 
because  safety  and  dosing  may  be 
initiated  in  each  age  group  in  a  dose 
escalating  manner  regardless  of  the 
results  in  previously  tested  groups. 

FDA  agrees  that  age-dependent 
sequential  studies  are  not  necessarily 
appropriate.  Particularly  were  there  is 
urgent  need  for  a  product,  there  may  be 


good  reason  to  study  older  and  younger 
children  at  the  same  time. 

21.  A  few  comments  objected  to 
FDA's  tentative  decision  to  require  the 
submission  of  studies  ordinarily  no  later 
than  2  years  after  the  initial  approval. 
One  comment  stated  that  deferral  of  up 
to  2  years  was  excessive,  citing  the 
"critical"  need  to  ensure  timely 
performance  of  pediatric  studies  in 
populations  where  the  drug  is  likely  to 
be  used.  Another  comment  stated  that  2 
years  may  be  adequate  for  collecting 
pharmacokinetic  data,  but  not 
necessarily  for  collecting  safety  data. 
According  to  this  comment,  the  size  of 
the  clinical  data  base  will  be  the 
principal  determinant  of  when  data 
should  be  submitted.  A  comment  from 
the  American  Red  Cross  stated  that  the 
extensive  IRB  review  of  studies  of  blood 
products  involving  pediatric  patients, 
and  the  difficulty  in  enrolling  such 
patients,  makes  the  2-year  deferral 
deadline  unrealistic  for  this  category  of 
product. 

FDA  agrees  with  the  comments  that 
the  2-year  deadline  suggested  by  the 
proposal  may  not  be  appropriate,  and 
that  the  length  of  the  deferral  should  be 
decided  on  a  case-by-case  basis.  The 
timing  of  the  deferred  submission  will 
depend  upon  such  factors  as  the  need 
for  the  drug  or  biologic  in  pediatric 
patients,  when  sufficient  safety  data 
become  available  to  initiate  pediatric 
trials,  the  nature  and  extent  of  pediatric 
data  required  to  support  pediatric 
labeling,  and  substantiated  difficulties 
encountered  in  enrolling  patients  and  in 
developing  pediatric  formulations.  FDA 
may  also  extend  the  date  for  submission 
of  studies  at  the  time  of  approval,  e.g., 
where  other  drugs  in  the  class  have  been 
approved  during  the  pendency  of  the 
NDA  and  the  new  drug  is  no  longer 
needed  as  a  therapeutic  option. 

E.  Waivers 

FDA  does  not  intend  to  require 
pediatric  assessments  unless  the 
product  represents  a  meaningful 
therapeutic  benefit  over  existing 
treatments  or  is  expected  to  be  used  in 
a  substantial  number  of  pediatric 
patients.  FDA  also  does  not  intend  to 
require  pediatric  assessments  in  other 
situations  where  the  study  or  studies 
necessary  to  carry  out  the  assessment 
are  impossible  or  highly  impractical  or 
would  pose  undue  risks  to  pediatric 
patients.  Thus,  FDA  proposed  to  add 
§  314.50(g)(3)  (now  §  314.55(c))  and 
§  601.27(c)  to  authorize  FDA  to  grant  a 
waiver  of  the  pediatric  study 
requirement  on  its  own  initiative  or  at 
the  request  of  the  applicant  unless  the 
product  represented  a  meaningful 
therapeutic  benefit  over  existing 
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treatments,  or  was  likely  to  be  used  in 
a  substantial  number  of  pediatric 
patients.  These  provisions  also  require 
FDA  to  grant  a  waiver  if  necessary 
studies  were  impossible  or  highly 
impractical,  because,  e.g.,  the  number  of 
pediatric  patients  was  very  small  or 
patients  were  geographically  dispersed, 
or  there  was  evidence  strongly 
suggesting  that  the  product  would  be 
ineffective  or  unsafe  in  some  or  all 
pediatric  populations.  If  a  waiver  were 
granted  because  there  was  evidence  that 
the  product  would  be  ineffective  or 
unsafe  in  pediatric  patients,  this 
information  would  be  included  in  the 
product's  labeling. 

An  applicant  could  request  a  full 
waiver  of  all  pediatric  studies  if  one  or 
more  of  the  grounds  for  waiver  applied 
to  the  pediatric  population  as  a  whole. 
A  partial  waiver  permitting  the 
applicant  to  avoid  studies  in  particular 
pediatric  age  groups  could  be  requested 
if  one  or  more  of  the  grounds  for  waiver 
applied  to  one  or  more  pediatric  age 
groups.  In  addition  to  the  other  grounds 
for  waiver,  the  proposal  would 
authorize  FDA  to  grant  a  partial  waiver 
for  those  age  groups  for  which  a 
pediatric  formulation  was  required  (see 
"Pediatric  Formulations"  in  section  UI.I 
of  this  document),  if  reasonable 
attempts  to  produce  a  pediatric 
formulation  had  failed. 
i  The  proposal  would  require  the 
applicant  to  include  in  the  request  for 
a  waiver  an  adequate  justification  for 
not  providing  pediatric  use  information 
for  one  or  more  pediatric  populations. 
I ;  FDA  would  grant  the  waiver  request 
if  the  agency  found  that  there  was  a 
reasonable  basis  on  which  to  conclude 
that  any  of  the  grounds  for  a  waiver  had 
been  met.  If  a  waiver  were  granted  on 
the  ground  that  it  was  not  possible  to 
develop  a  pediatric  formulation,  the 
waiver  would  cover  only  those  pediatric 
age  groups  requiring  a  pediatric 
formulation. 

i  The  agency  also  proposed  two 
possible  methods  of  determining  a 
"substantial  number  of  patients."  The 
first  method  would  focus  on  the  number 
of  times  the  drug  or  biologic  was 
expected  to  be  used  in  pediatric 
patients,  annually.  Under  this  method, 
FDA  tentatively  concluded  that  100,000 
oar  more  prescriptions  or  uses  per  year 
in  all  pediatric  age  groups  would  be 
considered  a  substantial  number. 

The  second  proposed  method  for 
establishing  whether  there  was  a 
substantial  number  of  pediatric  patients 
would  focus  on  the  number  of  pediatric 
patients  affected  by  the  disease  or 
condition  for  which  the  product  is 
intended.  Under  this  method,  FDA 
tentatively  concluded  that  100,000 


pediatric  patients  affected  by  the  disease 
or  condition  for  which  a  product  was 
indicated  would  be  considered  a 
"substantial  number"  of  pediatric 
patients.  FDA  sought  comment  on  the 
waiver  criteria  and  on  these  methods  of 
calculating  a  substantial  number  of 
pediatric  patients.  FDA  also  sought 
comment  on  whether  cost  to  the 
manufacturer  should  justify  a  waiver. 

FDA  received  many  comments  on  the 
waiver  provisions  of  the  proposal,  and 
has  made  certain  changes  in  response  to 
the  comments,  as  described  below. 
22.  As  proposed,  new  drugs  and 
biologies  are  presumptively  required  to 
be  studied  in  pediatric  patients,  unless 
a  waiver  is  granted.  The  presumption  in 
the  proposal  was  supported  by 
comments  from  pediatricians,  a 
pharmacy  organization,  disease  specific 
organizations,  and  medical  societies, 
including  the  AAP.  Several  industry 
comments  argued,  however,  that  new 
drugs  and  biologies  should 
presumptively  not  be  covered  by  the 
rule,  unless  they  were  specifically 
identified  by  FDA  as  needing  to  be 
studied.  One  of  these  comments  stated 
that  companies  should  not  have  to 
waste  the  effort  of  applying  for  waiver 
for  drugs  of  no  potential  benefit  to 
pediatric  patients,  which  the  comment 
estimated  as  a  majority  of  those 
developed. 

FDA  continues  to  believe  that  it  is 
appropriate  to  presimie  that  drugs  and 
biologies  should  be  studied  in  pediatric 
patients,  and  that  this  presumption 
should  be  overcome  only  if  there  are 
clear  grounds  for  concluding  that  'such 
studies  are  unnecessary.  Pediatric 
patients  are  a  significant  subpopulation, 
affected  by  many  of  the  same  diseases 
as  adults,  and  are  foreseeable  users  of 
new  drugs  and  biologies.  The  agency 
has  stated,  in  the  context  of  pediatric 
studies  and  other  subpopulations,  that 
an  application  for  marketing  approval 
should  contain  data  on  a  reasonable 
sample  of  the  patients  likely  to  be  given 
a  drug  or  biological  product  once  it  is 
marketed  (59  FR  64240  at  64243;  58  FR 
39406  at  39409,  July  22,  1993).  FDA 
does  not  believe  that  the  cost  of  drafting 
a  waiver  request  will  be  great, 
particularly  where  the  basis  for  the 
waiver  is  that  the  product  has  no 
potential  use  in  pediatric  patients.  To 
assist  sponsors  in  preparing  such 
waivers,  FDA  has  included  in  this 
document  a  partial  list  of  diseases  that 
are  unlikely  to  occur  in  pediatric 
patients  and  for  which  waiver  requests 
need  include  only  reference  to  this 
document. 

23.  FDA  received  many  comments  on 
the  proposed  criteria  for  waiving 
pediatric  studies.  A  few  comments 


supported  the  proposed  criteria.  Many 
comments  from  pediatricians,  medical 
societies,  and  disease-specific 
organizations  argued  that  the  proposed 
grounds  for  waiver  were  too  broad. 
Several  of  these  stated  that  the  rule 
should  apply  to  drugs  for  all  conditions 
that  affect  pediatric  patients  unless 
there  is  a  special  reason  not  to  do  so. 
One  comment  argued  that  waivers 
should  be  available  only  for  drugs 
known  to  be  extremely  toxic  in  pediatric 
patients  or  to  have  no  anticipated  use  in 
pediatric  patients. 

Other  comments  from  the 
pharmaceutical  industry  argued  that  the 
waiver  provisions  were  too  narrow.  One 
comment  from  a  generic  trade 
association  urged  that  pediatric  studies 
be  required  only  when  there  is  a 
significant  public  health  concern  with 
respect  to  the  safety  of  a  drug  product 
in  pediatric  patients  or  to  the 
availability  of  adequate  pharmacological 
intervention  for  pediatric  patients  for 
the  indication.  Another  comment  stated 
thaifthe  criteria  in  the  pro{>osal  "do  not 
begin  to  address  the  complexities 
associated  with  moving  forward  on  a 
clinical  development  plan"  and  argued 
that  additional  criteria  should  include: 
(1)  The  lack  of  correlative  safety 
evidence,  (2)  liabiUty  concerns,  and  (3) 
prohibitive  cost  (but  the  sponsor,  not 
FDA,  should  be  allowed  to  determine 
the  importance  of  cost). 

FDA  believes  that  the  criteria  for 
waiver  in  the  final  rule  strike  a  careful 
balance.  On  the  one  hand,  requiring 
studies  for  all  new  products  would  have 
potentially  severe  resource  implications 
for  manufacturers  and  the  agency.  On 
the  other  hand,  obtaining  studies  only 
where  the  studies  impose  no  burden  on 
the  sponsor  would  continue  to  expose 
millions  of  pediatric  patients  to 
imnecessary  risks  and  ineffective 
treatment.  Requiring  pediatric  studies 
only  of  those  drugs  or  biologies  that 
offer  a  meaningful  therapeutic  benefit  or 
that  are  expected  to  be  used  in  a 
substantial  number  of  pediatric  patients 
focuses  limited  resources  on  those 
products  that  are  most  critically  needed 
for  the  care  of  pediatric  patients. 

24.  Several  comments  addressed  the 
definition  of  "meaningful  therapeutic 
benefit."  Some  comments  from  the 
pharmaceutical  industry  stated  that 
"meaningful  therapeutic  benefit" 
sho^uld  be  defined  as  it  is  used  in  21 
CFR  314.500.  (That  regulation  appUes  to 
drugs  "that  provide  meaningful 
therapeutic  benefit  to  patients  over 
existing  treatments  (e.g..  abihty  to  treat 
patients  unresponsive  to.  or  intolerant 
of,  available  therapy,  or  improved 
patient  response  over  available 
therapy).")  One  of  these  comments 
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suggested  that  analogous  cases  in  the 
pediatric  context  would  be:  (1)  Where 
the  drug  treats  a  pediatric  disease  for 
which  no  other  treatments  exist;  (2) 
where  the  drug  treats  patients  who  are 
unresponsive  to  or  intolerant  of  other 
drugs;  or  (3)  where  the  drug  produces  a 
superior  response  over  other  treatments. 
One  industry  comment  argued  that  the 
agency  should  consult  with  the  sponsor, 
and  the  pediatric  investigators  involved 
to  assess  whether  the  drug  will  provide 
a  "meaningful  therapeutic  benefit." 
According  to  the  comment,  the 
assessment  should  include  the  likely 
use  of  the  product  in  a  specific  pediatric 
population,  the  likely  benefit  without 
increased  risk  to  patients  versus  existing 
treatments,  a  "definitive  need"  for  a 
new  therapy  in  very  serious  or  life- 
threatening  illnesses,  and  the  cost  and 
feasibihty  of  developing  the  necessary 
formulations  and  of  conducting  studies. 
Another  comment  from  a  disease- 
specific  organization  argued  that 
"meaningful  therapeutic  benefit" 
should  be  a  relative  term,  depending  on 
the  severity  of  the  illness,  the  potential 
risk  posed  by  the  drug,  and  the 
availabihty  of  alternative  treatments. 
One  comment  from  a  medical  society 
devoted  to  the  treatment  of  psychiatric 
disorders  contended  that  "meaningful 
therapeutic  benefit"  should  mean  that 
the  product  enables  a  child  to  function 
better,  and  participate  in  age- 
appropriate  activities,  such  as  playing 
and  going  to  school,  without  undue  pain 
and  suffering  from  the  disease  or 
disorder.  Another  comment  argued  that 
"meaningful  therapeutic  benefit" 
should  mean  better  response  or  ability 
to  treat  nonresponsive  patients.  Another 
comment  maintained  that  the 
presumption  should  be  that  a  product 
represents  a  meaningful  therapeutic 
benefit  in  pediatric  patients  if  it  is 
expected  to  provide  a  meaningful 
therapeutic  benefit  in  adults. 
Several  comments  from  the 
pharmaceutical  industry  contended  that 
it  is  not  possible  to  define  meaningful 
therapeutic  benefit  before  approval  or 
that  FDA  should  not  be  responsible  for 
defining  it.  A  pharmaceutical  trade 
association  argued  that  meaningful 
therapeutic  benefit  is  the  decision  of  the 
sponsor,  not  FDA,  and  that  it  is  not 
possible  to  determine  meaningful 
therapeutic  benefit  until  a  drug  has  been 
used  for  some  period  of  time.  Another 
comment  maintained  that  FDA  must 
first  have  adult  data  to  reach  the 
conclusion  that  a  drug  offers  a 
meaningful  therapeutic  benefit.  The 
same  comment  also  argued  that  a 
rigorous  determination  of  meaningful 
therapeutic  benefit  would  require 


randomized,  controlled  trials  in 
pediatric  patients.    . 

FDA  disagrees  that  it  is  impossible  or 
beyond  FDA's  expertise  to  reach  a 
conclusion  before  approval  about 
whether  a  product  has  the  potential  to 
offer  a  meaningful  therapeutic  benefit. 
FDA  routinely  estimates  the  therapeutic 
benefit  of  new  drugs  and  biologies  at  the 
time  applications  are  first  submitted,  in 
order  to  determine  whether  to  assign 
"Priority"  (expedited)  status  to  the 
review  of  the  application.  In  assigning 
Priority  status  to  new  drug  applications, 
CDER  determines  whether  the  product, 
if  approved,  "would  be  a  significant 
improvement  compared  to"  marketed 
(or  approved,  if  such  is  required) 
products,  including  nondrug  products 
or  therapies.  "Improvement  can  be 
demonstrated  by,  for  example:  (1) 
Evidence  of  increased  effectiveness  in 
treatment,  prevention,  or  diagnosis  of 
disease;  (2)  elimination  or  substantial 
reduction  of  a  treatment-limiting  drug 
reaction;  (3)  documented  enhancement 
of  patient  compliance;  or  (4)  evidence  of 
safety  and  effectiveness  in  a  new 
subpopulation"  (Ref.  16).  These  criteria 
are  similar  to  many  of  the  criteria 
suggested  in  the  comments.  FDA  notes 
that  demonstration  of  an  advantage  over 
existing  products  may  come  from 
evidence  other  than  head-to-head 
comparisons  of  the  new  product  and 
existing  products.  For  example,  in  some 
cases  a  new  product  could  he  shown  to 
lack  an  adverse  effect  associated  with  an 
existing  product,  or  to  have  an  effect  on 
a  different  outcome  or  on  a  different 
stage  of  disease  than  an  existing 
product,  without  a  direct  comparison  of 
the  two  products. 

FDA  has  concluded  that  in 
determining  whether  a  product  offers  a 
meaningful  therapeutic  benefit,  it  will 
use  the  Priority  definition,  with  some 
modifications.  First,  in  determining 
whether  a  product  is  expected  to  be  an 
improvement  over  other  products,  the 
comparison  will  be  made  only  to  other 
products  that  are  already  adequately 
labeled  for  use  in  the  relevant  pediatric 
population.  Second,  it  is  often 
therapeutically  necessary  to  have  two  or 
more  therapeutic  options  available, 
because  some  patients  will  be 
unresponsive  to  a  given  therapy. 
Because  the  Priority  definition  would 
not  cover  more  than  the  first  or  second 
product  for  a  given  indication  or  in  a 
given  class  (unless  the  product  offered 
an  advantage  over  others  for  the 
indication  or  in  the  class),  a  drug  or 
biologic  will  also  be  considered  to 
provide  a  meaningful  therapeutic 
benefit  if  it  is  in  a  class  of  drugs  and  for 
an  indication  for  which  there  is  a  need 
for  additional  therapeutic  options.  The 


specific  number  of  products  needed  will 
depend  upon  such  factors  as  the 
severity  of  the  disease  being  treated,  and 
the  adverse  reaction  profile  of  existing 
therapies.  FDA  has  added  this  definition 
of  meaningful  therapeutic  benefit  to 
§§  314.55(c)(5)  and  601.27(c)(5).  This 
rule's  definition  of  meaningful 
therapeutic  benefit  is  intended  to  apply 
only  in  the  pediatric  study  context  and 
is  not  intended  to  alter  the  definition  of 
a  Priority  drug. 

25.  Several  comments  addressed  the 
definition  of  "a  substantial  number  of 
pediatric  patients."  A  few  comments 
argued  that  it  would  be  difficult  to 
estimate  product  use  until  after 
marketing.  Several  comments  argued 
that  FDA  should  not  base  waivers  on  the 
number  of  patients  or  prescriptions. 
Many  other  comments  claimed  that  the 
proposed  numerical  cut-offs  are 
arbitrary.  These  comments  maintained 
that  waivers  should  be  decided  on  a 
case-by-case  basis.  Several  comments 
urged  that  FDA  consult  with  an  expert 
panel  in  deciding  whether  pediatric  use 
was  substantial. 

Comments  from  the  pediatric 
community  contended  that  the 
numerical  cut-offs  in  the  proposal  were 
too  high,  and  would  preclude  studies  of 
many  serious  diseases  affecting  fewer 
than  100,000  pediatric  patients.  One 
comment,  for  example,  voiced  concern 
that  pediatric  patients  with  less 
common  seizure  types  may  not  benefit 
from  the  regulations  because  the  use  is 
not  sufficiently  widespread.  Another 
comment  argued  that  numerical  cut-offs 
should  not  apply  to  drugs  for  serious 
and  life-threatening  diseases,  unless  the 
number  of  pediatric  patients  was  so  low 
as  to  make  clinical  study  impossible. 
Another  comment  suggested  that  studies 
be  required  not  only  for  uses  greater 
than  100,000  prescriptions,  but  for 
"drugs  used  chronically  for  a  defined, 
though  smaller  group  of  pediatric 
patients,  usually  for  organ-specific 
diseases,  such  as  kidney  failure  or 
hypertension." 

Comments  from  the  pharmaceutical 
industry  argued  that  the  numerical  cut- 
offs proposed  by  FDA  were  too  low. 
Some  of  these  comments  argued  that 
100,000  prescriptions  per  year  translates 
to  fewer  than  100,000  patients,  and  that 
the  resulting  population  could  be  so 
small  that  it  would  be  difficult  to  study. 
Several  of  these  comments  urged  that 
cut-off  for  substantial  use  be  200,000 
patients  with  the  disease,  the  threshold 
established  by  the  Orphan  Drug  Act  for 
identifying  rare  diseases. 

FDA  has  decided  to  revise  its 
proposed  method  of  defining  a 
substantial  number  of  patients,  in  light 
of  the  comments.  Physician  mention 
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data  from  the  IMS  National  Disease  and 
Therapeutic  Index  (Ref.  38),  which 
tracks  the  use  of  drugs  by  measuring  the 
number  of  times  physicians  mention 
drugs  during  outpatient  visits,  shows 
that  pediatric  use  of  drugs  is  generally 
grouped  in  two  distinct  ranges. 
Physician  mentions  of  drugs  for 
pediatric  use  generally  fall  either  below 
15,000  per  year  or  above  100,000  per 
year.  Few  drugs  fall  within  the  two 
ranges.  Thus,  selecting  a  cut-off  for 
"substantial  number  of  pediatric 
patients"  in  the  middle  of  the  two 
ranges  will  provide  a  reasonable 
discrimination  between  products  that 
are  widely  used  and  those  that  are  less 
commonly  used,  and  the  specific 
number  chosen  will  not  arbitrarily 
include  or  exclude  a  significant  number 
of  drugs.  FDA  has  therefore  chosen 
50,000  as  the  cut-off  for  a  substantial 
number  of  pediatric  patients.  Because 
the  number  of  pediatric  patients  with 
the  disease  is  easier  to  determine  than 
the  number  of  prescriptions  per  year,  a 
substantial  number  of  pediatric  patients 
will  be  defined  as  50,000  pediatric 
patients  with  the  disease  for  which  the 
drug  or  biological  product  is  indicated. 
Although  physician  mentions  per  year 
does  not  correspond  exactly  to  the 
number  of  patients  with  the  disease, 
they  provide  a  rough  approximation  and 
the  IMS  data  show  that  the  number  of 
products  included  or  excluded  is 
relatively  insensitive  to  changes  in  the 
cut-off  chosen.  As  proposed,  a  partial 
waiver  for  a  particular  pediatric  age 
group  would  be  available  under  this 
method  if  15,000  patients  in  that  age 
group  were  affected  by  the  disease  or 
condition.  This  definition  of  "a 
substantial  number  of  pediatric 
patients"  has  not  been  codified, 
however,  and  FDA  may  modify  it,  after 
consulting  with  the  pediatric  panel 
discussed  in  section  III.M  of  this 
document  ("Pediatric  Committee").  Any 
modification  will  be  issued  as  a 
guidance  document. 

In  response  to  those  comments  that 
voiced  concern  that  this  definition 
would  exclude  a  number  of  serious 
diseases,  FDA  emphasizes  that  the 
definition  of  "meaningful  therapeutic 
benefit"  assures  that  drugs  and  biologies 
will  be  covered  by  the  rule  if  they  are 
medically  needed  as  therapeutic  options 
because  there  are  insufficient  products 
adequately  labeled  for  pediatric  patients 
for  that  indication  or  in  that  drug  class. 
Until  there  are  enough  adequately 
labeled  products  available,  many  new 
drugs  and  biologies  for  serious  and  life- 
threatening  diseases  will  be  considered 
to  offer  a  meaningful  therapeutic  benefit 
and  thus  will  be  required  to  be  studied, 


even  if  the  products  are  not  also  used  in 
a  substantial  number  of  pediatric 
patients.  This  will  be  particularly  true 
during  the  first  few  years  after 
implementation  of  this  rule  when  few 
drugs  and  biologies  will  yet  be 
adequately  labeled  for  use  in  pediatric 
patients,  and  a  larger  proportion  of  new 
entrants  into  the  marketplace  will  be 
considered  to  be  medically  necessary 
therapeutic  options. 

In  response  to  the  comments  arguing 
that  FDA's  proposed  numerical  cut-off 
is  too  low  and  will  result  in  too  many 
pediatric  studies,  FDA  expects  to  defer 
until  after  approval  many  of  the  studies 
of  products  that  will  be  used  in  a 
substantial  number  of  pediatric  patients 
but  that  do  not  offer  a  meaningful 
therapeutic  benefit.  As  described 
previously  in  response  to  comments  on 
the  deferral  provisions,  studies  of  new 
drugs  and  biologies  that  do  not  offer  a 
meaningful  therapeutic  benefit  and  are 
members  of  a  class  that  is  already 
adequately  labeled  for  pediatric  patients 
are  likely  to  be  deferred  until  well  after 
approval  of  the  product  for  adults. 

26.  A  few  comments  addressed  the 
provisions  that  would  permit  waiver  if 
pediatric  trials  were  impossible  or 
impractical.  One  comment  argued  that 
the  provision  authorizing  waiver  if  the 
proposed  population  was  "too  small  or 
geographically  dispersed"  was  too 
broad.  This  comment  urged  that  tests 
should  be  waived  only  if  "significant 
efforts  to  recruit  patients  fail."  The 
comment  also  argued  that  the 
unsupported  suggestion  that  tests  are 
"impractical"  should  not  be  accepted, 
and  that  evidence  of  due  diligence 
should  be  required.  Another  comment 
argued  that  waivers  should  never  be 
granted  because  the  population  is  too 
small  or  dispersed.  According  to  this 
comment,  many  safety  and 
pharmacokinetic  studies  are  already 
performed  in  dispersed  populations, 
and  the  comment  maintained  that  no 
experimental  drug  should  be 
administered  to  a  child  with  a  serious 
or  life-threatening  disease  without 
requiring  that  some  safety  data  and 
pharmacokinetics  data  be  obtained. 
Another  comment  observed  that 
although  only  600  renal  transplants  are 
performed  each  year  in  pediatric 
patients,  pediatric  academic  centers 
have  been  creative  in  forming 
collaborative  efforts  to  study  these  small 
groups.  One  comment  from  an 
organization  devoted  to  children  with 
HIV  stated  that  the  "impossible  or 
highly  impractical"  standard  must  be 
narrowly  interpreted,  and  that  a 
manufacturer  should  show  that  all 
reasonable  efforts  to  recruit  patients 
have  failed.  According  to  this  comment 


HIV/ AIDS  drugs  should  be  a  benchmark 
of  when  a  waiver  should  not  be  granted: 
Any  group  as  big  or  bigger  than  the 
pediatric  AIDS  population  should  be 
considered  big  enough  to  study. 

Another  comment  argued  that  because 
of  special  difficulties  encountered  in 
recruiting  pediatric  patients  into  studies 
of  blood  products,  such  as  parental  fear 
of  dfsease  transmission,  the  inability  to 
obtain  a  sufficient  number  of  test 
subjects  should  be  added  to  the  criteria 
for  waiver  or  to  the  definition  of  "highly 
impractical." 

FDA  agrees  with  those  comments 
urging  that  this  ground  for  waiver  be 
interpreted  narrowly  and  that 
unsupported  assertions  be  rejected  as  a 
basis  for  waiver.  Although  the  number 
of  patients  necessary  to  permit  a  study 
must  be  decided  on  a  case-by-case  basis, 
FDA  agrees  that  there  are  methods 
available  to  conduct  adequate  studies  in 
very  small  populations.  Moreover, 
where  only  safety  or  pharmacokinetic 
studies  are  required  to  support  pediatric 
labeling,  the  size  of  the  population  or 
geographic  dispersion  would  only  rarely 
be  a  sufficient  basis  to  consider  trials 
impossible  or  highly  impractical. 
Because  of  the  speed  and  efficiency  of 
modem  communications  tools, 
geographic  dispersion  will  justify  a 
waiver  only  in  extraordinary 
circumstances  and  will  generally  have 
to  be  coupled  with  very  small 
population  size.  FDA  is  not  persuaded 
that  inability  to  recruit  patients  because 
of  parental  fears  associated  with 
administration  of  the  drug  is  an 
adequate  basis  to  conclude  that  studies 
are  impractical  where  there  is  also 
evidence  that  similar  products  are 
regularly  prescribed  to  pediatric 
patients  outside  of  clinical  trials. 

27.  Several  comments  responded  to 
the  request  for  comment  on  whether 
cost  should  justify  a  waiver.  Comments 
from  the  pediatric  community  argued 
that  cost  to  the  manufacturer  should 
never  or  rarely  justify  a  waiver.  Two  of 
these  comments  stated  that  the  cost  of 
failure  to  study  is  always  higher  than 
the  cost  of  research.  Another  comment 
stated  that  cost  may  be  a  factor,  but  FDA 
must  be  careful  not  to  allow  studies  to 
be  waived  automatically  because  they 
"cost  too  much."  Two  comments  from 
a  pharmaceutical  company  and  a 
pharmaceutical  trade  association  argued 
that  FDA  should  not  have  responsibility 
for  assessing  the  costs  of  a  study. 

In  Ught  ofthe  comments,  FDA  has 
concluded  that  it  does  not  have  an 
appropriate  basis  to  evaluate  and  weigh 
cost  in  granting  or  declining  to  grant  a 
waiver.  Therefore,  cost  will  not 
ordinarily  be  a  factor  in  determining 
whether  a  waiver  should  be  granted. 
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28.  One  comment  claimed  that  the 
proposal  lacks  adequate  regulatory 
procedures  for  timely  processing  of 
waiver  requests  aitd  will  result  in  a  new 
layer  of  bureaucracy. 

As  described  previously  in  response 
to  comments  on  the  deferral  provisions, 
preliminary  decisions  on  whether  to 
grant  waivers  will  be  provided  to  the 
sponsor  at  the  end  of  phase  1  for  drugs 
and  biologies  for  life-threatening 
diseases  and  at  the  end  of  phase  2  for 
other  products.  FDA  does  not  agree  that 
processing  of  waiver  requests  will  result 
in  a  new  layer  of  bureaucracy.  The 
decisions  will  be  made  by  the  division 
responsible  for  reviewing  the  NDA  or 
BLA.  FDA  intends  to  ensure  that  the 
process  is  timely  and  fair.  To  reduce  the 
burden  on  manufacturers  in  applying 
for  waivers  and  deferrals,  FDA  intends 
to  issue  a  guidance  document  providing 
a  format  for  a  request  for  waiver  or 
deferral. 

29.  One  comment  asked  that  the  rule 
clarify  that  the  onus  is  on  the 
manufacturer  to  justify  waivers.  Another 
comment  argued  that  the  proposed 
standard  for  granting  a  waiver 
("reasonable  basis")  places  an 
inadequate  burden  of  proof  on 
manufacturers.  According  to  this 
comment,  manufacturers  should  be 
required  to  present  "persuasive  proof." 
and  FDA  should  have  to  find  that  the 
grounds  for  waiver  have  "in  fact"  been 
met. 

FDA  agrees  that  the  burden  is  on  the 
manufacturer  to  justify  waivers,  but 
believes  that  the  rule  already  adequately 
imposes  that  burden.  The  rule  requires 
both  a  certification  from  the 
manufacturer  that  the  grounds  for 
waiver  have  been  met  and  an  adequate 
justification  for  the  waiver  request.  FDA 
believes  that  it  would  be  inappropriate 
to  require  "proof  that  the  grounds  for 
waiver  have  "in  fact"  been  met  because 
each  ground  requires  a  degree  of 
speculation  about  the  safety  and 
effectiveness  of,  or  the  ability  to  test,  a 
product,  in  a  population  in  which  it  has 
not  yet  been  tested. 

30.  Many  comments  from 
pediatricians,  disease-specific 
organizations,  a  pharmacists' 
organization,  a  medical  society,  several 
companies,  a  pharmaceutical  trade 
association,  and  the  AAP  urged  that  the 
decision  to  require  pediatric  studies  be 
reviewed  by  a  panel  of  outside  pediatric 
experts.  Some  of  the  comments 
recommended  that  the  panel  include 
industry  representatives.  The  comments 
were  divided  on  whether  the  panel 
would  review  only  waiver  requests  or 
would  be  responsible  for  identifying,  in 
the  first  instance,  those  drugs  that  need 
study.  Some  of  these  comments  believed 


that  the  rule  should  include  no  criteria 
for  granting  waivers  and  that  the 
decision  should  be  made  on  a  case-by- 
case  basis  in  consultation  with  the 
expert  panel. 

As  described  later  in  this  document, 
FDA  intends  to  convene  a  panel  of 
pediatric  experts,  which  will  include 
one  or  more  industry  representatives,  to 
assist  the  agency  in  implementing  this 
rule.  FDA  will  bring  before  that  panel 
some  issues  related  to  waivers.  FDA 
does  not  believe,  however,  that  it  is 
reasonable  to  bring  every  product 
undergoing  clinical  studies  before  the 
panel  for  a  decision  on  whether 
pediatric  studies  are  required.  Because 
many  dozens  of  drugs  and  biologies 
reach  the  end  of  phase  1  and  phase  2 
each  year,  and  the  panel  could  not 
realistically  meet  more  than  once  every 
few  months,  insisting  that  each  product 
be  brought  before  the  panel  would 
introduce  substantial  delay  into  the 
development  and  review  of  drugs  and 
biologies.  Moreover,  many  waiver 
decisions  will  be  straightforward  and 
noneontroversial. 

FDA  does,  however,  agree  that  it 
would  be  beneficial  to  have  the  advice 
of  pediatric  experts  on  its 
administration  of  the  waiver  provisions 
of  the  rule.  FDA  will  therefore  ask  the 
panel,  at  least  on  an  annual  basis  for  the 
first  several  years,  to  review  the 
agency's  waiver  decisions  and  provide 
advice  on  whether  it  believes  that  the 
criteria  used  in  making  those  decisions 
were  appropriate.  FDA  will  use  the 
advice  it  receives  to  modify  future 
waiver  decisions.  FDA  also  expects  to 
consult  with  individual  members  of  the 
panel  on  difficult  waiver  decisions  in 
their  fields  of  expertise. 

31.  One  comment  suggested  that  FDA 
identify  diseases  that  are  not  likely  to 
occur  in  pediatric  patients,  such  as 
prostate  cancer,  and  classes  of  drugs  not 
likely  to  be  used  in  pediatric  patients, 
and  grant  blanket  waivers.  Another 
comment  listed  the  following  product 
classes  as  having  no  applicability  to 
pediatric  patients:  Alcohol  abuse  agents, 
Alzheimer's  agents.  Amyotrophic  lateral 
sclerosis  agents,  antifibrosis  therapy, 
antiparkinsonian  agents,  fertility  agents, 
gout  preparations,  multiple  sclerosis 
drugs,  oral  hypoglycemics,  osteoporosis 
agents,  oxytocics,  tremor  preparations, 
uterine  relaxants,  and  vasodilators 
(including  cerebral  vasodilators). 
FDA  agrees  that  there  are  some 
disease  and  drug  classes  that  have 
extremely  limited  applicability  to 
pediatric  patients  and  that  waiver  is 
appropriate  for  these.  The  decision  to 
grant  a  waiver  in  such  cases  would  be 
based  on  a  conclusion  that  a  disease 
does  not  have  sufficient  significance  in 


the  pediatric  population  (either  because 
of  frequency  or  severity)  to  constitute  a 
meaningful  therapeutic  benefit  for 
pediatric  patients  or  to  be  used  in  a 
substantial  number  of  pediatric  patients. 
FDA  emphasizes  that  this  decision 
would  not  be  intended  to  prevent  or 
impede  studies  of  these  diseases  or  drug 
classes  in  the  pediatric  population, 
should  a  sponsor  wish  to  conduct  them. 
The  agency  has  identified  the  diseases 
following  for  which  waivers  will  be 
likely  to  be  granted.  Some  of  the 
diseases  listed  in  the  comment  are 
included  in  FDA's  list.  Others,  such  as 
osteoporosis,  gout,  multiple  sclerosis, 
and  tremors  can  develop  in  children, 
and  are  not  included  in  FDA's  list. 
Waiver  decisions  on  products  for  the 
listed  diseases  are  expected  to  be 
straightforward  and  noneontroversial. 
FDA  may  add  to  or  revise  this  list  in  the 
future  by  issuing  guidance,  documents. 
An  applicant  who  wishes  to  obtain  a 
waiver  because  the  product  is  indicated 
for  a  disease  on  the  list  may  refer  in  the 
waiver  request  to  this  Federal  Register 
notice,  or  to  any  guidance  document 
modifying  this  notice.  FDA's  list 
follows: 

1.  Alzheimer's  disease. 

2.  Age-related  macular  degeneration. 

3.  Prostate  cancer. 

4.  Breast  cancer. 

5.  Non-germ  cell  ovarian  cancer. 

6.  Renal  cell  cancer. 

7.  Hairy  cell  Leukemia. 

8.  Uterine  cancer. 

9.  Lung  cancer. 

10.  Squamous  cell  cancers  of  the 
oropharynx. 

1 1 .  Pancreatic  cancer. 

12.  Colorectal  cancer. 

13.  Basal  cell  and  squamous  cell  cancer. 

14.  Endometrial  cancer. 

15.  Osteoarthritis. 

16.  Parkinson's  disease. 

17.  Amyotrophic  lateral  sclerosis. 

18.  Arteriosclerosis. 

19.  Infertility. 

20.  SjTnptoms  of  the  menopause. 

F.  Pediatric  Use  Section  of  Application 

FDA  proposed  to  add  §  314.50(d)(7). 
under  which  applicants  would  be 
required  to  include  in  their  applications 
a  section  summarizing  and  analyzing 
the  data  supporting  pediatric  use 
information  for  the  indications  being 
sought.  FDA  received  no  comments  on 
this  provision.  The  new  pediatric  use 
section  will  be  required  to  contain  only 
brief  summaries  of  the  studies  together 
with  a  reference  to  the  full  description 
of  each  provided  elsewhere  in  the 
application. 
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Deration. 


G.  Planning  and  Tracking  Pediatric 
Studies 

1.  Sections  312.23(a)(3)(v),  312.47 
(b)(l)(i),  (b)(l)(iv)  and  (b)(2),  and 
312.82 — Early  Discussion  of  Plans  for 
Pediatric  Studies 

In  the  proposal,  FDA  identified 
several  critical  points  in  the  drug 
development  process,  before  submission 
of  an  NDA  or  BLA,  during  which  the 
sponsor  and  FDA  should  focus  on  the 
sponsor's  plans  to  assess  pediatric  safety 
and  effectiveness.  These  time  points 
include:  Any  pre-IND  meeting  or  "end- 
of-phase  1"  meeting  for  a  drug 
designated  under  subpart  E  of  part  312 
(21 CFR  part  312),  the  IND  submission, 
the  IND  annual  report,  any  "end-of- 
phase  2"  meeting,  the  presentation  of 
the  IND  to  an  FDA  drug  advisory 
committee,  and  any  pre-NDA  or  pre- 
BLA  meeting.  Of  these,  the  pre-IND 
meeting,  the  "end-of-phase  1"  meeting, 
the  IND  submission,  the  IND  annual 
report,  the  "end-of-phase  2"  meeting, 
and  the  pre-NDA/pre-BLA  meeting  are 
codifled  in  part  312,  FDA's  regulations 
governing  IND's. 

In  a  separate  rulemaking,  FDA  has 
already  amended  the  IND  annual  report 
requirement  to  include  discussion  of 
pediatric  patients  entered  in  trials  (63 
FR  6854.  February  11. 1998).  In  the 
proposal,  FDA  proposed  to  amend 
§§312.23(a)(3)(v),  312.47  (b)(l)(i)  and 
(b)(2),  and  312.82  (a)  and  (b)  to  specify 
that  these  meetings  and  reports  should 
include  discussion  of  the  assessment  of 
pediatric  safety  and  effectiveness.  To 
assist  manufactiu-ers  in  planning  for 
studies  that  may  be  required  imder  this 
proposal,  FDA  also  proposed  to  inform 
manufacturers,  at  the  "end-of-phase  2" 
meeting,  of  the  agency's  best  judgment, 
at  that  time,  of  whether  pediatric  studies 
would  be  required  for  the  product  and 
when  any  such  studies  should  be 
submitted.  The  proposal  also  stated  that, 
in  addition  to  the  discussions  of 
pediatric  testing  codiHed  in  the 
proposal,  FDA  would  assist 
manufacturers  by  providing  early 
consultations  on  chemistry  and 
formulation  issues  raised  by 
requirements  under  this  rule. 

Because,  as  described  previously, 
studies  of  drugs  and  biologies  for  life- 
threatening  diseases  may  begin  as  early 
as  the  end  of  phase  1,  FDA  will,  at  the 
end-of-phase  1  meeting,  provide  the 
sponsor  of  such  a  product  the  agency's 
best  judgment,  at  that  time,  whether 
pediatric  studies  will  be  waived  or 
deferred.  Section  312.82(b)  has  been 
revised  to  include  this  requirement. 
Because  studies  of  other  products  may 
begin  as  early  as  the  end  of  phase  2, 
FDA  will,  at  the  end-of-phase  2  meeting. 


provide  the  agency's  best  judgment,  at 
that  time,  whether  waiver  or  deferral  is 
appropriate.  Although  a  formal  request 
for  deferral  or  waiver  is  not  required 
until  submission  of  the  NDA  or  BLA, 
FDA  has  revised  §  312.47(b)(l)(iv)  to 
state  that  a  manufacturer  who  plans  to 
seek  a  waiver  or  deferral  should  provide 
information  related  to  the  waiver  or 
deferral  in  the  advance  submission 
required  before  the  end-of-phase  1  or 
end-of-phase  2  meeting,  as  appropriate. 

As  described  earlier,  a  pediatric  study 
required  under  this  rule  may  be  eligible 
for  exclusivity  under  FDAMA,  if  such 
study  "meets  the  completeness, 
timeliness,  and  other  requirements  of 
[section  505A]."  (See  21  U.S.C.  355A(i).) 
Among  other  requirements,  a  pediatric 
study  must,  to  be  eligible  for 
exclusivity,  be  responsive  to  a  written 
request  for  the  study  from  FDA.  To 
obtain  a  written  request,  a  manufacturer 
may  submit  a  proposed  written  request 
to  FDA  that  contains  the  information 
described  in  a  guidance  document 
issued  by  FDA  entitled,  "Qualifying  for 
Pediatric  Exclusivity  Under  Section 
505A  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act."  A  manufacturer  who  has 
been  told  in  the  end-of-phase  1  or  end- 
of-phase  2  meeting  that  it  is  FDA's  best 
judgment  at  that  time  that  it  does  not 
intend  to  waive  the  study  requirement 
may  submit  a  proposed  written  request 
at  any  time  thereafter.  FDA  will  issue  a 
written  request  for  a  study  required 
under  this  rule  promptly  after  an 
adequate  proposed  written  request  is 
submitted. 

FDA  also  sought  comment  on  the 
types  of  evidence  that  FDA  should 
examine  to  ensure  that  deferred 
pediatric  studies  are  carried  out  in  a 
timely  fashion.  In  response  to 
comments,  FDA  has  revised  §§  312.47 
(b)(l)(iv)  and  (b)(2)  to  require 
submission  of  information  about 
plaimed  and  ongoing  pediatric  studies. 

32.  One  comment  supported  the 
proposed  provisions  and  the  need  for 
early  consultation  with  sponsors,  stating 
that  discussions  should  take  place  as 
early  as  possible  in  drug  development. 
The  comment  urged  that  proposed 

§  312.47(b)(1)  be  revised  to  acknowledge 
the  possibility  that  studies  could 
already  be  underway. 

FDA  agrees  with  mis  comment  and 
has  revised  §  312.47(b)(1)  as  suggested 
in  the  cormnent. 

33.  Several  comments  provided 
suggestions  on  how  to  assure  that 
deferred  studies  are  carried  out 
expeditiously.  One  comment  urged  that 
the  criteria  to  ensure  deferred  studies 
are  carried  out  in  a  timely  fashion  be 
modeled  on  the  AIDS  Clinical  Trials 
Group  (ACTG)  system  of  National 


Institute  of  Allergy  and  Infectious 
Diseases  (NIAID).  Another  comment 
recommended  that  evidence 
demonstrating  that  the  required  studies 
were  underway  be  submitted  to  FDA 
within  6  months  of  approval.  This 
comment  suggested  that  the  evidence 
should  include:  (1)  A  finalized  protocol, 
(2)  evidence  of  sufficient  entry  of 
patients  to  address  the  objective  of  the 
protdcol.  and  (3)  a  time  line  for  data 
analysis  and  submission  to  FDA. 
Another  comment  argued  that  the 
burden  should  be  on  manufacturers  to 
provide  evidence  that  studies  are  being 
conducted  with  due  diligence  through 
submission  of  protocols,  progress 
reports  and  certifications  by  researchers. 
To  hold  manufacturers  accountable,  this 
comment  suggested  that  nonproprietary 
information  related  to  deferrals  be  made 
available  to  the  public,  including 
deferral  requests,  FDA  action, 
postmarketing  status  reports,  and  the 
time  line  for  deferred  studies.  One 
comment  argued  that  FDA's  current 
procedures  are  adequate  to  track  the 
timeliness  of  pediatric  studies.  A 
pharmaceutical  trade  association  argued 
that  FDA  should  institute  an  adequate 
tracking  system  and  meet  periodically 
with. the  sponsor  to  discuss  the  progress 
of  the  studies,  but  that  no  new  rules  are 
needed. 

FDA  agrees  that  an  adequate  system 
for  ensuring  that  studies,  both  deferred 
and  nondeferred.  are  carried  out  in  a 
timely  manner  requires  the  submission 
of  plans  and  progress  reports  from  the 
sponsor  at  defined  intervals.  As 
described  previously,  FDA  will  provide 
sponsors  with  a  preliminary  decision  on 
whether  pediatric  studies  will  be 
required  and  their  timing  at  the  end-of- 
phase  1  meeting,  for  drugs  and  biologies 
for  life-threatening  diseases,  and  at  the 
end-of-phase  2  meeting,  for  other 
products.  FDA  has  revised 
§  312.47(b)(l)(iv)  to  state  that  sponsors 
should  submit,  in  the  advance 
submission  for  the  end-of-Phase  2 
meeting,  a  proposed  time  line  for 
protocol  finalization,  enrollment, 
completion,  data  analysis,  and 
submission  of  pediatric  studies,  or,  in 
the  alternative,  information  to  support  a 
planned  request  for  waiver  or  deferral. 
For  drugs  and  biologies  for  life- 
threatening  diseases,  the  submission 
should  be  made  in  advance  of  the  end- 
of-Phase  1  meeting.  FDA  has  also 
revised  §  312.47(b)(2)(iii)  to  state  that 
sponsors  should  submit,  in  the 
submission  in  advance  of  the  pre-NDA 
or  pre-BLA  meeting,  information  on  the 
status  of  needed  and  ongoing  pediatric 
studies.  The  proposed  language  of 
§  312.47  has  been  slightly  modified  to 
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seek  information  on  "needed"  and 
ongoing  studies  rather  than  "planned" 
and  ongoing  studies.  This  change  has 
been  made  because  not  every  sponsor 
elects  to  have  an  end-of-phase  1  or  end- 
of-phase  2  meeting.  In  those  cases,  the 
need  for  a  pediatric  study  may  be 
discussed  for  the  first  time  at  the  pre- 
NDA  or  pre-BLA  meeting.  FDA  has  also 
revised  the  title  of  §  312.47(b)(2)  from 
"  "Pre-NDA"  meetings"  to  "  'Pre-NDA' 
and  'pre-BLA'  meetings."  This  is  merely 
a  clarification,  because  part  312  is 
expressly  applicable  to  products  subject 
to  the  licensing  provisions  of  the  Public 
Health  Service  Act.  as  well  to  products 
subject  to  section  505  of  the  act  and  21 
CFR  312.2(a). 

2.  Sections  314.81(b)(2)  and  601.37— 
Postmarketing  Reports 

To  permit  FDA  to  monitor  the 
conduct  of  postapproval  studies  to 
ensure  that  they  are  carried  out  with 
due  diligence.  FDA  proposed  to  amend 
§  314.81(b)(2)  of  the  postmarketing 
report  requirements  to  require 
applicants  to  include  in  their  annual 
reports:  (1)  A  summary  briefly  stating 
whether  labeling  supplements  for 
pediatric  use  have  been  submitted  and 
whether  new  studies  in  the  pediatric 
population  to  support  appropriate 
labeling  for  the  pediatric  population 
have  been  initiated;  (2)  where  possible, 
an  estimate  of  patient  exposure  to  the 
drug  product,  with  special  reference  to 
the  pediatric  population;  (3)  an  analysis 
of  available  safety  and  efficacy  data  in 
the  pediatric  population  and  changes 
proposed  in  the  label  based  on  this 
information;  (4)  an  assessment  of  data 
needed  to  ensure  appropriate  labeling 
for  the  pediatric  population;  and  (5) 
whether  the  sponsor  has  been  required 
to  conduct  postmarket  pediatric  studies 
and.  if  so.  a  report  on  the  status  of  those 
studies.  (Additional  postmarketing 
reporting  requirements  are  described 
under  "Remedies"  in  section  III.L  of  this 
document.)  Although  the  proposal  was 
intended  to  cover  both  drugs  and 
biological  products,  the  proposal 
inadvertently  omitted  a  postmarketing 
reports  requirement  specifically 
applicable  to  biological  products.  In  the 
final  rule.  FDA  has  corrected  this 
oversight  and  included  an  identical 
postmarketing  reports  requirement  in 
§601.37. 

FDA  notes  that  FDAMA  includes  a 
provision  requiring  reports  of 
postmarketing  studies  in  a  form 
prescribed  by  the  Secretary  of  Health 
and  Human  Services  (the  Secretary)  in 
regulations.  (Section  306  of  the  act  (21 
U.S.C.  356B).)  At  such  time  as 
regulations  implementing  this  provision 
are  issued,  FDA  may  modify  or 


withdraw  §§  314.81(b)(2)  and  601.37  for 
consistency  with  the  implementing 
regulations. 

34.  Three  comments  from  the 
pharmaceutical  industry  agreed  that  it 
was  appropriate  to  require 
postmarketing  reports  on  the  progress  of 
postapproval  pediatric  studies.  One 
comment  argued,  however,  that 
collection  of  this  information  along  with 
an  adequate  system  to  track  pediatric 
studies  could  preclude  the  need  to 
finalize  the  rule.  Another  comment 
argued  that  the  required  analyses  of 
pediatric  data  "may  lead  to  exposure  of 
a  larger  number  of  children  to  an 
unapproved  product."  This  comment 
also  contended  that  estimates  of  patient 
exposure  are  difficult  to  obtain  and 
unreliable. 

FDA  disagrees  that  postmarket  reports 
and  a  tracking  system  are  an  adequate 
means  of  assuring  that  drugs  and 
biologies  are  appropriately  labeled  for 
pediatric  use.  As  shown  above,  even 
postmarket  commitments  to  conduct 
pediatric  studies  have  infrequently 
resulted  in  pediatric  labeling 
submissions.  FDA  also  disagrees  that 
the  analyses  required  under 
§  314.81(b)(2)  require  exposure  of  any 
new  patients.  The  analyses  referred  to  in 
the  provision  are  of  already  collected 
data.  Finally,  the  rule  requires  estimates 
of  patient  exposure  "where  possible."  If 
there  are  no  data  on  which  to  make  such 
estimates,  the  estimates  are  not 
required.  FDA  notes,  however,  that 
there  are  commercial  data  bases 
designed  to  estimate  use  of  marketed 
drugs. 

35.  One  comment  argued  that  FDA 
should  require  postmarket  surveillance 
of  approved  drugs  that  do  not  have 
pediatric  labeling,  to  generate  helpful 
comparative  information  and  provide 
additional  information  useful  for 
analysis  of  adverse  event  profiles. 
The  provisions  of  the  final  rule 
require  manufacturers  of  approved 
drugs  without  pediatric  labeling  to 
conduct  postmarket  surveillance  on 
their  products  and  provide  an  analysis 
of  available  safety  and  efficacy  data  in 
the  pediatric  population. 

H.  Studies  in  Different  Pediatric  Age 
Groups 

Because  the  pharmacokinetics  and 
pharmacodynamics  of  a  drug  or 
biological  product  may  be  different  in 
different  pediatric  age  groups  or  stages 
of  development.  FDA  proposed  to 
require  an  assessment  of  safety  and 
effectiveness  in  each  pediatric  age  group 
for  which  a  waiver  was  not  granted.  The 
following  age  categories  for  the  pediatric 
population  were  distinguished  in  the 
proposal:  (1)  Neonates  (birth  to  1 


month);  (2)  infants  (1  month  to  2  years); 
(3)  children  (2  years  to  12  years),  and  (4) 
adolescents  (12  years  to  16  years).  The 
proposal  stated  that  the  need  for  studies 
in  more  than  one  age  group  would 
depend  on  whether  the  drug  or 
biological  product  was  likely  to  be  used 
or  offered  meaningful  therapeutic 
benefit  in  each  age  group  (see  "Waivers" 
section  III.E  of  this  document),  the 
metabolism  and  elimination  of  the  drug, 
and  whether  safety  and  effectiveness  in 
one  age  group  could  be  extrapolated  to 
other  age  groups.  The  proposal  further 
stated  that  it  would  not  ordinarily  be 
necessary  to  establish  effectiveness  in 
each  age  group,  but  there  would 
generally  need  to  be  pharmacokinetic 
data  in  each  group  to  allow  dosing 
adjustments.  The  proposal  recognized 
that  studies  in  neonates  and  young 
infants  present  special  problems,  and 
sought  comment  on  whether  it  is 
appropriate  to  require  the  assessment  of 
safety  and  effectiveness  in  this  age 
group. 

36.  Several  comments  addressed  the 
requirement  that  all  relevant  age  groups 
be  studied.  Some  comments  opposed 
studies  in  more  than  one  age  group.  One 
comment  contended  that  requiring 
safety  data  in  each  pediatric  group  may 
place  an  unnecessary  burden  on  the 
sponsor,  and  that  FDA  should  require 
safety  data  only  in  one  group, 
presumably  that  with  the  highest 
potential  use.  Another  comment 
claimed  that  requiring  studies  m  all  four 
age  groups  would  almost  never  be 
justified.  In  most  cases,  according  to  this 
comment,  it  should  be  possible  to  study 
a  single  subgroup  and  extrapolate.  Other 
comments  argued  that  studies  in  more 
than  one  age  group  could  be  necessary 
depending  on  the  pharmacokinetics  of 
the  drug,  the  disease,  and  expected  use 
of  the  drug.  Most  of  these  comments 
stated  that  the  type  and  extent  of  studies 
in  different  age  groups  must  be  decided 
on  a  case-by-case  basis.  Several 
comments  contended  that  drugs  should 
be  studied  in  each  age  group  in  which 
they  are  expected  to  be  used.  One 
comment  stated  that  studies  in  toddlers 
are  especially  needed.  A  comment  from 
an  organization  devoted  to  pediatric 
AIDS  argued  that  all  age  groups  should 
be  studied  unless  the  manufacturer 
provides  compelling  evidence  that  it 
would  be  impossible  or  virtually 
impossible  to  study  that  group. 

FDA  continues  to  believe  that  studies 
in  more  than  one  age  group  may  be 
necessary,  depending  on  expected 
therapeutic  benefit  and  use  in  each  age 
group,  and  on  whether  data  from  one 
age  group  can  be  extrapolated  to  other 
age  groups. 
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3S  in  more 


37.  Many  comments  argued  that  the 
pediatric  subgroups  identified  in  the 
proposal  were  arbitrary  and  that  FDA 
should  be  flexible  in  determining  which 
age  ranges  or  stages  of  development 
need  to  be  studied.  A  comment  from  a 
pharmaceutical  trade  association 
contended  that  rigid  age  divisions  for 
required  studies  were  inappropriate, 
and  that  the  method  by  which  the 
compound  is  cleared  from  the  body 
must  be  considered  in  light  of  what  is 
known  about  physical  development. 
The  AAP  stated  that  the  groups 
identified  in  the  proposal  provide 
acceptable  guidelines,  but  should  not  be 
adhered  to  rigidly.  One  comment  argued 
that  the  definition  of  pediatric  patients 
should  include  all  subgroups  of  growth 
and  development  from  0  to  21  years. 

FDA  agrees  that  the  age  ranges 
identified  in  the  proposal  may  be 
inappropriate  in  some  instances  and 
that  it  will  be  reasonable  in  some  cases 
to  define  subgroups  for  study  using 
other  methods,  such  as  stage  of 
development.  FDA  has  deleted  the 
references  in  the  rule  to  specific  age 
ranges. 

38.  Several  comments  addressed 
inclusion  of  neonates  in  studies.  One 
comment  maintained  that  because 
neonates  are  a  special  challenge,  they 
should  not  ordinarily  be  included  in 
studies  under  this  rule.  Another 
comment  described  the  difficulties  in 
conducting  studies  in  infants  and 
neonates  and  recommended  that  before 
studies  in  this  group  there  be  an 
assessment  of  "the  expected  extent  of 
use  and  potential  benefit  in  this  patient 
population"  and  an  evaluation  of  safety 
data  in  adults  and  older  pediatric 
patients.  One  comment  contended  that 
there  are  not  many  instances  in  which 
the  benefit  will  outweigh  the  risk  of 
exposing  neonates  and  young  infants  to 
drugs.  This  and  another  comment  also 
argued  that  it  is  not  always  possible  to 
extrapolate  from  data  in  older  pediatric 
patients.  A  pharmaceutical  trade 
association  maintained  that  validated 
end-points  and  ability  to  assess  these  by 
age  should  determine  which  age  groups 
to  include,  and  that  it  may  not  be 
possible  to  study  certain  end-points  in 
very  young  pediatric  patients.  One 
comment  argued  that  early  research  on 
neonates  raises  special  ethical  issues. 
Citing  the  1977  FDA  guideline,  this 
comment  asserted  that  testing  in 
neonates  should  occur  only  when 
substantial  evidence  of  benefit  or 
superiority  over  accepted  agents  has 
been  demonstrated  in  older  pediatric 
patients  and  adults. 

Other  comments  argued  that  neonates 
should  not  be  excluded  from  studies. 
According  to  one  comment,  study 


designs  will  be  appropriate  and 
necessary  ethical  issues  will  be 
addressed  if  neonatologists  are  included 
in  the  review  of  studies.  Another 
comment  stated  that  neonates  represent 
the  greatest  disparity  in  drug  disposition 
compared  to  adults,  and  that,  on  a 
scientific  and  ethical  basis,  they  must 
therefore  be  included  in  drug  studies. 
The  AAP  stated  that  premature  infants, 
newborns,  and  infants  are  more  difficult 
to  study,  but  that  the  difficulties  do  not 
outweigh  the  importance  of  studying 
them.  According  to  this  comment, 
inadequate  study  of  neonates  has  led  to 
frequent  and  severe  toxicity.  This 
comment  agreed  that  it  is  inappropriate 
to  extrapolate  from  older  pediatric 
patients  to  the  youngest  age  group. 

FDA  agrees  that  the  benefits  and  risks 
to  premature  infants,  neonates,  and 
infants  must  be  carefully  weighed  before 
these  pediatric  patients  are  included  in 
pediatric  studies.  Although  the  agency 
believes  that  studies  in  these  groups 
may  be  frequently  waived  or  deferred 
until  adequate  safety  data  have  been 
collected,  there  will  be  cases  in  which 
the  drug  or  biologic  is  important  and 
expected  to  be  used  in  these  groups.  In 
such  cases,  it  will  be  appropriate  to 
require  studies  in  these  groups.  To 
exclude  them  from  study  would  be  to 
subject  the  most  vulnerable  patients  to 
the  risks  of  the  drugs  in  clinical  use 
without  adequate  information  about 
safety  or  dosing.  FDA  agrees  that  studies 
in  neonates  and  young  infants  raise 
special  ethical  issues,  but  once  these 
issues  are  addressed  in  each  case,  the 
studies  should  proceed. 

/.  Pediatric  Formulations 

As  described  in  the  proposal,  testing 
of  a  product  in  pediatric  patients  could 
require  the  development  of  a  pediatric 
formulation.  Many  young  children  are 
unable  to  swallow  pills  and  may  require 
a  liquid,  chewable  or  injectable  form  of 
the  product.  A  standardized  pediatric 
formulation  also  ensures  bioavailability 
and  consistency  of  dosing,  compared  to 
alternatives  such  as  mixing  ground-up 
tablets  with  food,  and  permits 
meaningful  testing  of  safety  and 
effectiveness.  FDA  proposed  in 
§§201.23,  314.50(g)(1)  (now  314.55(a)) 
and  601.27(a)  to  require  a  manufacturer 
to  produce  a  pediatric  formulation,  if 
one  were  necessary,  only  in  those  cases 
where  a  new  drug  or  new  biological 
product  provided  a  meaningful 
therapeutic  benefit  over  existing 
treatments,  and  where  the  study 
requirement  had  not  been  waived  in  the 
age  group  requiring  the  pediatric 
formulation.  The  proposal  recognized 
that  th^jdifficulty  and  cost  of  producing 
a  pediatric  formulation  may  vary  greatly 


depending  upon  such  factors  as 
solubility  of  the  compound  and  taste. 
FDA  proposed  to  waive  the  requirement 
for  pediatric  studies  (see  "Waivers"  in 
section  III.E  of  this  document)  in  age 
groups  requiring  a  pediatric 
formulation,  if  the  manufacturer 
provided  evidence  that  reasonable 
attempts  to  produce  a  pediatric 
formulation  had  failed. 

FDA  sought  comment  on  whether  it  is 
appropriate  to  require  a  manufacturer  to 
develop  a  pediatric  formulation,  on 
whether  the  cost  of  developing  a 
pediatric  formulation  should  ever  justify 
a  waiver  of  the  pediatric  study 
requirement,  and  on  how  to  define 
"reasonable  attempts"  to  develop  a 
pediatric  formulation. 

39.  Many  comments  from  the 
pediatric  community  argued  that  it  is 
appropriate  to  require  manufacturers  to 
produce  pediatric  formulations.  Several 
comments  from  pediatricians  and 
parents  described  the  difficulties  and 
uncertainties  in  attempting  to 
administer  adult  formulations  to 
pediatric  patients,  and  argued  that 
pediatric  formulations  are  essential  to 
assure  bioavailability,  accurate  dosing, 
and  patient  compliance,  and  to  avoid 
wasting  medications.  The  AAP  argued 
that  FDA  should  require  development  of 
an  appropriate  formulation  for  each  age 
group  for  which  the  drug  will  be  used, 
taking  into  account  ease  of 
administration  and  ability  to  dose 
accurately. 

Comments  from  the  pharmaceutical 
indilstry  described  technical  problems 
in  producing  pediatric  formulations, 
including  stabifity,  taste  and 
palatability,  and  claimed  that  FDA 
underestimated  these  difficulties.  Some 
of  these  comments  maintained  that 
requiring  development  of  pediatric 
formulations  during  the  investigational 
phase  will  necessitate  diversion  of 
resciirces,  increase  the  cost  of  the  adult 
formulation,  and  create  a  disincentive  to 
produce  drugs  with  pediatric  uses.  One 
comment  argued  that  it  would  be 
wasteful  to  require  development  of  a 
pediatric  formulation  before  some 
evidence  of  effectiveness  has  been 
collected  and  dose  selection  has  been 
achieved,  because  before  that  time  the 
drug  could  be  abandoned  because  of 
lack  of  safety  or  effectiveness.  A 
pharmaceutical  trade  association 
opposed  a  pediatric  formulation 
requirement,  arguing  that  the 
government  has  no  right  to  tell 
manufacturers  what  products  to  market. 
This  comment  stated  that  only  if  FDA 
successfully  demonstrated  that  "all 
attempts  to  develop  a  voluntary  solution 
have  failed"  might  the  industry  consider 
other  options.  One  comment  stated  that 
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a  single  drug  could  require  more  than 
one  pediatric  formulation  for  different 
pediatric  age  group,  such  as  a  chewable 
tablet,  a  nonalcohol  containing  liquid, 
and  sprinkles.  Counting  failed  attempts, 
this  comment  claimed  that  producing  a 
pediatric  formulations  may  cost 
millions  of  dollars. 

FDA  believes  that  for  drugs  and 
biologies  that  offer  a  meaningful 
therapeutic  benefit  to  pediatric  patients, 
it  is  essential  to  provide  pediatric 
formulations  that  ensure  bioavailability 
and  accurate  dosing.  FDA  disagrees  that 
it  is  inappropriate  for  the  government  to 
require  manufacturers  to  produce 
pediatric  formulations.  As  many 
comments  demonstrated,  adult 
formulations  of  these  drugs  are 
frequently  used  in  pediatric  patients 
because  there  is  no  other  choice.  Drug 
manufacturers  profit  from  these  uses, 
but  do  not  take  responsibility  for  them. 
Where  a  product  is  commonly  being 
used  in  a  subpopulation  for  an 
indication  recommended  by  the 
manufacturer,  it  is  appropriate  to 
require  the  manufacturer  to  take  steps  to 
ensure  that  the  use  is  safe  and  effective. 
FDA  agrees  that  producing  a  pediatric 
formulation  can  be  difficult  or,  rarely, 
impossible  and  has  attempted  to 
account  for  this  problem  by  permitting 
waiver  of  the  pediatric  study 
requirement  where  reasonable  attempts 
to  produce  a  pediatric  formulation  have 
failed.  FDA  notes  that  the 
pharmaceutical  industry  did  not 
respond  to  FDA's  request  to  help  define 
what  should  constitute  such 
"reasonable  attempts." 

To  permit  pediatric  studies  that  "may 
begin,  for  products  for  life-threatening 
diseases,  at  the  end  of  phase  1,  or,  for 
other  products,  at  the  end  of  phase  2,  it 
may  be  necessary  to  begin  development 
of  a  pediatric  formulation  before 
initiation  of  clinical  trials.  FDA  does  not 
agree  that  it  is  wasteful  to  begin 
development  of  a  pediatric  formulation 
at  this  stage.  This  rule  is  premised  on 
the  view  that  for  drugs  and  biologies 
that  will  have  important  use  in  pediatric 
patients,  it  is  the  responsibility  of  the 
manufacturer  to  ensure  that  use  is  safe 
and  effective.  Although  some  such 
products  may  ultimately  prove  to  be 
unsafe  or  ineffective,  work  on  pediatric 
formulations  of  such  products  is  not 
necessarily  more  wasteful  than  work  on 
adult  formulations.  FDA  does  not  agree 
that  manufacturers  will  be  required  to 
develop  several  pediatric  formulations 
for  different  age  groups.  Even  for  a  drug 
that  was  to  be  used  in  all  pediatric  age 
groups,  a  liquid  formulation,  e.g..  might 
be  usable  in  all  age  groups. 

FDA  has  no  basis  to  conclude  that 
producing  pediatric  formulations  will 


increase  the  cost  of  adult  formulations 
or  create  disincentives  for  producing 
drugs  and  biologies  with  pediatric  uses. 
No  evidence  was  submitted  to  support 
either  of  these  assertions. 

40.  Several  comments  discussed  how 
to  define  "reasonable  attempts"  to 
produce  a  pediatric  formulation.  The 
AAP  argued  that  difficulty  in  producing 
a  pediatric  formulation  should  be  a 
basis  for  waiver  only  if  the  sponsor 
provides  data  showing  that  formulation 
experts  encountered  insurmountable 
problems  of  solubility,  stability, 
compatibility,  or  palatability  using 
accepted  methods,  and  that  cost  be 
given  only  limited  consideration.  The 
AAP  urged  that  such  an  assertion  be 
corroborated  by  a  panel  of  pediatric 
experts  and  FDA  as  well  as  formulation 
experts.  Another  comment  agreed  that 
formulations  appropriate  for  younger 
age  groups  should  be  developed  unless 
the  manufacturer  shows  it  would  be 
virtually  impossible.  This  comment 
argued  that  if  a  manufacturer  wants  to 
show  that  the  cost  is  prohibitive,  it 
should  provide  information  allowing 
the  financial  and  other  costs  of 
development  to  be  seen  in  terms  of  the 
entire  drug  development  process. 
Another  comment  argued  that  waivers 
should  not  be  based  on  whether 
reasonable  efforts  to  develop  a  pediatric 
formulation  have  failed  because  this 
ground  for  a  waiver  would  permit  small 
companies  to  avoid  producing  pediatric 
formulations  on  cost  grounds.  This 
comment  urged  that  waivers  be  allowed 
only  if  a  pediatric  formulation  cannot  be 
produced  for  scientific  or  technological 
reasons.  One  comment  argued  that  even 
if  producing  a  pediatric  formulation  is 
impossible,  the  manufacturer  should  be 
required  to  study  the  adult  formulation 
in  pediatric  patients,  because  it  will  be 
used  in  pediatric  patients. 

One  industry  comment  urged  that  the 
decision  to  require  a  pediatric 
formulation  be  made  on  a  case-by-case 
basis.  Another  comment  argued  that 
pediatric  formulations  should  be 
required  only  if  a  panel  of  pediatric 
experts  concludes  that  there  is  a 
genuine  pediatric  need  and  substantial 
benefit. 

FDA  agrees  that  the  burden  should  be 
on  the  manufacturer  to  provide 
evidence  that  experts  in  formulation 
chemistry  had  encountered  unusually 
difficult  technological  problems  in  the 
development  of  a  pediatric  formulation. 
In  determining  whether  those  problems 
were  sufficiently  severe  to  warrant  a 
waiver  of  pediatric  studies,  FDA  will 
consider  the  potential  importance  of  the 
product  for  pediatric  patients.  The  more 
important  the  product,  the  more  rfforts 
should  be  made  to  develop  a  pediatric 


formulation.  FDA  will  also,  at  its 
discretion,  take  to  the  Advisory 
Committee  for  Pharmaceutical  Sciences 
questions  about  whether  "reasonable 
attempts"  have  been  made  to  produce 
pediatric  formulations  in  particular 
cases.  Although  FDA  believes  that  it  is 
appropriate  to  consider  the  cost  to  the 
manufacturer  in  determining  whether 
attempts  to  produce  a  pediatric 
formulation  have  been  reasonable,  the 
agency  received  no  helpful  guidance  on 
how  to  assess  whether  the  costs  of 
producing  a  pediatric  formulation  were 
unreasonable.  In  addition  to  any 
informative  cost  information  provided 
by  the  manufactiu-er,  FDA  will  take  into 
account  whether  a  product  is  still  under 
patent  or  exclusivity  protection.  FDA 
will  assume  that  manufacturers  can 
incur  greater  costs  for  products  that 
have  significant  patent  life  or 
exclusivity  remaining. 

41.  One  comment  contended  that  FDA 
chemistry  requirements  have  increased 
over  the  last  10  years.  Another  comment 
urged  that  FDA  be  more  flexible  in  its 
review  of  formulations,  e.g..  by 
permitting  generally  recognized  as  safe 
(GRAS)  substances  in  pediatric 
formulations. 

FDA  recently  held  a  conference  on 
pediatric  formulations  at  which  the 
agency  sought  input  from  industry  on 
identifying  the  regulatory  issues  that 
affect  the  development  of  pediatric 
formulations  for  both  new  and  approved 
marketed  drugs.  At  this  meeting,  FDA 
also  requested  proposals  for  solutions  to 
facilitate  the  development  and  approval 
of  pediatric  formulations.  FDA  is 
committed  to  removing  unnecessary 
burdens  on  the  review  and  approval  of 
pediatric  formulations. 

42.  Two  comments  urged 
manufacturers  to  provide  formulas  in 
product  labeling  for  extemporaneous 
pediatric  formulations  made  by 
pharmacists.  These  comments  stated 
that  the  current  practice  among  hospital 
pharmacies  is  to  use  unvalidated 
formulas,  resulting  in  a  lack  of 
consistency  from  one  hospital  to 
another,  no  stability  testing,  and,  in 
some  cases,  reluctance  to  produce 
pediatric  formulations  at  all  because  of 
the  lack  of  guidance.  One  comment 
stated  that  information  on 
extemporaneous  formulations  should  be 
provided  only  where:  (1)  A  commercial 
formulation  is  not  possible  or  (2)  the 
drug  has  extremely  limited  use  in 
pediatric  patients. 

FDA  is  concerned  that  the  availability 
of  this  approach  may  undermine  efforts 
to  produce  standardized  pediatric 
formulations.  There  are,  however,  one 
or  two  examples  in  which  approved 
labeling  carries  directions  for  producing 
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extemporaneous  pediatric  formulations. 
FDA  will  consider,  on  a  case-by-case 
basis  whether  such  an  approach  is 
appropriate,  e.g.,  where  it  has  not  been 
possible  to  develop  a  stable  commercial 
formulation. 

/.  Marketed  Drug  and  Biological 
^oducts 

■'  FDA  proposed  in  §201.23  to  codify  its 
authority  to  require,  in  certain 
circumstances,  a  manufacturer  of  a 
marketed  drug  or  biological  product  to 
submit  an  application  containing  data 
evaluating  the  safety  and  effectiveness 
of  the  product  in  pediatric  populations. 
FDA  proposed  to  impose  such  a 
requirement  only  where  the  agency 
made  one  of  two  findings:  (1)  That  the 
product  was  widely  used  in  pediatric 
populations  and  the  absence  of  adequate 
labeling  could  pose  significant  risks  to 
pediatric  patients;  or  (2)  the  product 
was  indicated  for  a  very  significant  or 
life-threatening  illness,  but  additional 
dosing  or  safety  information  was  needed 
to  permit  its  safe  and  effective  use  in 
pediatric  patients. 

Before  requiring  a  study  under  this 
section,  FDA  proposed  to  consult  with 
the  manufacturer  on  the  type  of  studies 
needed  and  on  the  length  of  time 
necessary  to  complete  them,  and  would 
notify  the  manufacturer,  by  letter,  of  the 
agency's  tentative  conclusion  that  such 
a  study  was  needed  and  provide  the 
manufacturer  an  opportunity  to  provide 
a  written  response  and  to  have  a 
meeting  with  the  agency.  At  the 
agency's  discretion,  such  a  meeting 
could  be  an  advisory  committee 
meeting.  If,  after  reviewing  any  written 
response  and  conducting  any  requested 
meeting,  FDA  determined  that 
additional  pediatric  use  information 
was  necessary,  FDA  proposed  to  issue 
an  order  requiring  the  manufacturer  to 
submit  a  supplemental  application 
containing  pediatric  safety  and 
effectiveness  data  within  a  specified 
time.  The  proposal  referred  to  the  order 
in  one  place  as  a  letter.  FDA  has 
clarified  the  final  rule  by  stating  that  the 
manufacturer  will  receive  "an  order,  in 
the  form  of  a  letter."  A  few  other  minor 
clarifying  revisions  have  also  been  made 
In  this  section. 

FDA  sought  comment  on  whether  it 
should  codify  its  authority  to  require  the 
manufacturers  of  marketed  drugs  and 
biologies  to  conduct  pediatric  studies, 
and,  if  so,  on  the  circumstances  in 
which  the  agency  should  exercise  that 
authority. 

i    43.  Many  comments  from  the 
pediatric  community  agreed  that  FDA 
should  codify  its  authority  to  require 
pediatric  studies  on  marketed  drugs. 
Several  comments  from  the 


pharmaceutical  industry  argued  that 
FDA  lacked  authority  to  require  studies 
of  marketed  drugs  and  that  the  1994  rule 
sufficiently  addressed  pediatric  labeling 
for  marketed  drugs.  Some  comments 
argued  that  adding  pediatric  labeling  for 
indications  applicable  to  pediatric 
patients  should  be  at  the  sponsor's 
discretion.  Others  claimed  that 
incentives  are  better  than  requirements. 
One  comment  contended  that  the 
proposed  requirement  forces 
manufacturers  "to  take  on  unwanted 
liabilities  in  order  to  maintain  an  asset 
which  was  created  and  earned  under  a 
different  set  of  rules."  Other  comments 
maintained  that  companies  should  not 
be  required  to  conduct  new  studies,  and 
that  pediatric  labeling  should  be  based 
on  existing  data,  such  as  marketing 
experience  and  dosing  regimens 
generally  accepted  by  experts.  A 
comment  from  a  pharmaceutical  trade 
association  argued  that  studies  should 
not  be  required  but  that  FDA  should 
work  with  industry  and  others  to 
"develop  creative  ways  to  obtain  the 
needed  labeling  information"  for 
marketed  drugs. 

FDA  believes  that  it  has  ample 
authority  to  require  pediatric  studies  of 
marketed  drugs  and  biologies,  as 
described  in  the  preamble  to  the  1994 
rule  (59  FR  64240  at  64243)  and  in 
"Legal  Authority"  section  IV  of  this 
document.  FDA  has  also  concluded,  as 
described  previously,  that  the  response 
to  the  1994  rule  and  other  voluntary 
measures  have  not  produced  a 
significant  improvement  in  pediatric 
labeling  for  many  marketed  drugs  and 
biologies.  In  addition,  as  one 
pharmaceutical  company  conceded, 
manufacturers  are  unlikely  to  initiate 
clinical  research  on  marketed  drugs 
whose  patents  have  expired,  or  are 
about  to  expire.  FDA  has  therefore 
concluded  that  where  pediatric 
information  is  critical  to  patient  care,  it 
is  necessar\'  to  require  that  pediatric 
studies  be  carried  out.  FDA  notes  that 
new  requirements  are  sometimes 
imposed  on  already  marketed  consumer 
products  when  such  requirements  are 
necessary  to  protect  the  public  health. 
FDA  emphasizes,  however,  that  it  will 
require  studies  of  marketed  products 
only  in  the  compelling  circumstances 
described  in  the  regulation. 

44.  FDA  received  many  comments  on 
the  grounds  for  requiring  studies  of 
marketed  products.  Comments  from 
medical  societies,  pediatricians,  and 
disease-specific  organizations  argued 
that  the  proposed  grounds  were  too 
narrow.  One  comment  stated  that 
pediatric  studies  should  be  required  of 
any  marketed  drug  that  is  likely  to  be 
used  in  pediatric  patients.  Several 


comments  argued  that  the  phrase  "very 
significant  illness"  was  ill-defined.  One 
comment  stated  that  it  was  "so  open- 
ended  and  subjective  as  to  be 
impossible  for  use  as  a  regulatory 
standard."  Another  comment  suggested 
that  any  definition  of  "very  significant 
illness"  would  be  arbitrary  and 
overbroad.  Several  comments  urged  that 
the  same  criteria  that  are  applied  to  not- 
yet-approved  drugs  be  applied  to 
marketed  drugs.  One  of  these  comments 
argued  that  even  if  the  criteria  remain  as 
proposed,  "widely  used"  and 
"significant  risk"  should  be  defined  in 
terms  of  the  severity  of  the  illness. 
According  to  this  comment,  if  the 
consequences  of  no  treatment  are 
serious,  the  absence  of  labeling  should 
be  more  readily  found  to  present  a 
significant  risk.  One  industr>'  comment 
maintained  that  the  requirement  should 
apply  to  marketed  drugs  only  where 
there  is  a  "compelling  need"  for 
pediatric  data.  One  comment  argued 
that  the  requirement  should  apply  to  all 
marketed  drugs  unless  an  expert  panel 
concluded  that  studies  were  not 
required,  while  other  comments  urged 
that  FDA  utilize  an  expert  panel  to 
affirmatively  identify  and  prioritize 
marketed  drugs  that  should  be  studied 
in  pediatric  patients.  Some  of  these 
comments  suggested  that  there  be  no 
criteria  and  that  the  panel  should 
determine  which  drugs  should  be 
studied  on  a  case-by-case  basis.  One 
comment  suggested  that  the  list  should 
be  prioritized  u:.ing  the  number  of 
pediatric  prescriptions. 

FDA  believes  that  criteria  are 
necessary  to  assure  consistency  and 
fairness  in  deciding  which  marketed 
drugs  and  biologies  are  studied.  FDA 
has  reviewed  the  grounds  for  requiring 
pediatric  studies  of  marketed  drugs  and 
biologies  and  has  revised  them  in  light 
of  the  comments.  FDA  has  concluded 
that  the  phrase  "verj'  significant  illness" 
is  not  sufficiently  defined  and  agrees 
that  it  would  be  less  confusing  to  use 
the  same  concepts  that  are  used  in 
defining  which  new  products  will  be 
subject  to  the  pediatric  study 
requirement.  FDA  has  therefore 
replaced  the  concept  of  "very  significant 
illness"  and  replaced  it  with 
"meaningful  therapeutic  benefit." 
However,  to  ensure  that  this  authority  is 
reserved  for  eases  in  which  there  is  a 
compelling  need  for  studies,  FDA  has 
added  the  requirement  (already  present 
in  the  first  criterion)  that  FDA  also  find 
that  the  absence  of  adequate  labeling 
could  pose  significant  risks  for  pediatric 
patients.  The  second  criterion  will  now 
read: 
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*  *  •  there  is  reason  to  believe  that  the 
drug  product  would  represent  a  meaningful 
therapeutic  benefit  over  existing  treatments 
for  pediatric  patients  for  one  or  more  of  the 
claimed  indications,  and  the  absence  of 
adequate  labeling  could  pose  significant  risks 
to  pediatric  patients. 

FDA  has  also  revised  the  first 
criterion  to  conform  more  closely  to  the 
criteria  for  requiring  studies  in  not-yet- 
approved  drugs  and  biologies,  replacing 
"widely  used"  with  "used  in  a 
substantial  number  of  pediatric 
patients."  FDA  will  use  the  same 
definition  of  "substantial  niunber"  for 
both  marketed  and  not-yet-approved 
drugs  and  biologies.  The  first  criterion 
will,  however,  continue  to  include  the 
requirement  that  "the  absence  of 
adequate  labeling  could  pose  significant 
risks  to  patients."  FDA  beUeves  that  the 
pediatric  study  requirement  may  impose 
greater  burdens  on  the  manufactmers  of 
marketed  drugs  and  biologies  than  the 
manufacturers  of  not-yet-approved 
products,  and  that  it  is  appropriate  to 
require  such  studies  only  in  the 
compelling  circumstances  described  in 
the  regulation,  hi  determining  which 
marketed  products  "could  pose 
significant  risks  to  patients,"  FDA  will 
consider  such  factors  as  the  severity  of 
the  illness  and  the  consequences  of 
inadequate  treatment,  the  niunber  of 
pediatric  prescriptions,  and  any 
available  information  on  adverse  events 
associated  with  use  of  the  product. 

FDA  emphasizes  that  it  intends  to 
exercise  its  authority  under  §  201.23 
only  in  compelling  circumstances.  FDA 
has  estimated  that  it  will  require  studies 
of  approximately  two  marketed  drugs 
per  year. 

FDA  agrees  that  an  expert  panel  can 
provide  useful  experience  and  guidance 
in  developing  a  prioritized  Ust  of 
marketed  drugs  and  biologies  that  meet 
the  criteria  for  required  studies.  FDA 
intends  to  seek  advice  on  developing 
such  a  list  from  a  pediatric  panel,  as 
described  in  section  UI.M  of  this 
document  ("Pediatric  Cormnittee"). 

FDA  also  notes  that  FDAMA  requires 
the  agency  to  publish  a  list  of  marketed 
drugs  for  which  "additional  pediatric 
information  may  produce  health 
benefits  in  the  pediatric  population." 
FDA  published  this  list  within  180  days 
of  tha  enactment  of  FDAMA,  as  required 
by  that  statute.  Although  the  products 
on  the  list  designated  as  high  priority 
may  be  appropriate  candidates  for 
required  studies  imder  this  rule,  the  Ust 
of  high  priority  products  is  not 
necessarily  exhaustive.  Other  products 
that  might  be  subject  to  a  requirement 
imder  this  rule  might  not  appear  on  the 
list.  FDA  also  emphasizes  that  there  is 
no  imphcation  that  the  agency  will 


require  studies  of  any  particular  product 
on  the  Ust.  As  noted  in  the  Introduction 
to  this  preamble,  before  imposing  any 
requirements  under  §  201.23,  FDA 
intends  to  allow  manufacturers  eligible 
for  FDAMA  incentives  an  adequate 
opportunity  to  voluntarily  conduct 
studies  of  marketed  drugs  in  response  to 
those  incenUves.  If,  following  such  an 
opportunity,  there  remain  marketed 
drugs  for  which  studies  are  needed  and 
the  compelling  circiunstances  described 
in  the  rule  are  met,  the  agency  will 
consider  exercising  its  authority  to 
require  studies. 

45.  One  comment  claimed  that  the 
proposal  requires  studies  only  from 
manufacturers  of  irmovator  drugs 
(sponsors  of  the  original  appUcation  for 
the  drug),  while  the  major  market  share 
for  many  of  these  drugs  is  now  held  by 
generic  manufacturers.  This  comment 
argued  that  a  waiver  should  be  granted 
if  ANDA  holders  fciil  to  share  the  costs 
of  required  studies.  Another  comment 
argued  that  the  pediatric  study 
requirement  should  apply  only  to  the 
sponsor  of  the  original  appUcation. 

Where  the  agency  requires  pediatric 
studies  on  a  multi-source  marketed 
drug,  each  manufacturer  of  that  drug, 
whether  innovator  or  generic,  will  be 
responsible  for  satisfying  the  study 
requirement.  To  avoid  duplication  of 
research,  FDA  will  encourage  all  the 
manufacturers  to  jointly  fund  an 
appropriate  study.  If,  however,  a  joint 
study  is  not  agreed  to,  each 
manufacturer  will  be  responsible  for 
submitting  adequate  studies. 

K.  Ethical  Issues 

In  the  proposal,  FDA  noted  that 
because  pediatric  patients  represent  a 
vulnerable  population,  special 
protections  are  needed  to  protect  their 
rights  and  to  shield  them  from  undue 
risk.  To  address  ethical  concerns  in 
research  on  pediatric  patients,  both  the 
AAP  (Ref.  17)  and  the  Department  of 
Health  and  Human  Services  (DHHS),  45 
CFR  part  46,  subpart  D,  have  developed 
gtiidelines  for  the  ethical  conduct  of 
clinical  studies  in  pediatric  patients. 
FDA  advised  in  the  proposal  that 
sponsors  should  adhere  to  these 
guidelines  for  pediatric  studies 
conducted  imder  this  rule.  The  agency 
also  sought  comment  on  ethical  issues 
raised  by  the  proposal. 

46.  A  few  comments  addressed 
appropriate  ethical  guidelines  for 
pediatric  studies.  Several  comments 
said  that  existing  ethical  guideUnes 
provide  an  adequate  framework  for 
pediatric  studies.  A  comment  from  the 
AAP  stated  that  ethical  conduct  should 
be  guided  by  the  DHHS  and  AAP 
guidelines,  and  that  IRB  approval  that 


expUdtly  ensures  protection  of 
vulnerable  subjects  should  be  obtained. 
This  comment  also  stated  that  the  AAP 
guidelines  provide  a  means  to  ensure 
ethical  conduct  of  studies  without 
impeding  pediatric  research.  One 
comment  said  that  DHHS  ethics 
regulations  may  not  provide  sufficient 
protection  for  pediatric  patients  and 
suggested  incorporating  AAP  guidelines 
for  ethical  conduct  of  pediatric  studies 
into  FDA's  human  subjects  protections 
regulations.  Another  comment 
contended  that  pediatric  studies  should 
strictly  adhere  to  regulations  currently 
in  effect  for  studies  of  human  subjects 
who  are  unable  to  give  consent,  and 
urged  FDA  to  further  define 
requirements  for  investigation  in 
vulnerable  populations. 

FDA  believes  that  adherence  to  the 
DHHS  and  AAP  guidelines  will  provide 
sufficient  protection  to  pediatric 
patients  from  the  risks  of  research.  FDA 
will,  however,  seek  advice  from  a  panel 
of  pediatric  experts  on  whether 
additional  protections  are  necessary. 

47.  Several  comments  addressed  the 
ethics  of  requiring  pediatric  studies  as 
described  in  the  proposal.  Two 
comments  asserted  that  children  are 
overmedicated  and  that  administering 
drugs  to  children  is  unacceptable  and 
"ungodly."  Comments  fixtm  the 
pharmaceutical  industry  claimed  that 
the  rule  as  drafted  would  result  in 
unethical  testing  of  pediatric  patients. 
One  comment  maintained  that  the 
regulations  do  not  adequately  protect 
pediatric  patients  from  the  risks  of 
research  because  they  impose  a  "general 
rule  that  a  deferral  of  testing  in 
pediatrics  wiU  only  be  granted  in 
narrow  and  Umited  circumstances." 

In  contrast,  comments  from  the 
pediatric  community  maintained  that 
far  more  serious  ethical  concerns  are 
raised  by  using  untested  drugs  in 
pediatric  patients  than  by  conducting 
pediatric  research.  A  comment  from  the 
AAP  stated  that  there  is  no  greater 
ethical  dilemma  than  whether  to  give  a 
drug  with  insufficient  safety  and 
effectiveness  data  to  a  child,  or  to 
withhold  treatment  and  let  the  disease 
progress  unabated. 

Some  comments  suggested  specific 
points  in  drug  development  at  which 
pediatric  testing  becomes  ethical.  One 
comment  argued  that  testing  in  pediatric 
patients  before  efficacy  is  demonstrated 
in  adults  may  unnecessarily  expose 
pediatric  patients  to  a  product's  risks 
before  its  benefits  are  established. 
Another  comment  contended  that  it  is 
unethical  to  begin  studying  drugs  in 
pediatric  patients  that  are  not  intended 
primarily  for  pediatric  patients  until  the 
drug  is  adequately  characterized  in 


patients  unti 
effectivenesi 
conclude  th{ 
approved  foi 
FDA  belie 
comments  fr 
industry  mis 
rule.  As  des( 
deferral  of  p 
specifically 
where  data  s 
before  expos 
agent.  There 
the  propose! 
will  be  grani 
limited  circi 
that,  as  draft 
of  the  rule  p 
testing  that  c 
patients  to  ii 

48.  A  few 
placebo-con 
patients  be  i 
stated  that  p 
he  used  whe 
impose  a  sul 
the  child  or 
perform  use 
comment  ur 
placebo  con 
possible  anc 
controls  are 
should  inco 
undue  risk. 

The  quest 
group  arises 
for  controUe 
in  the  pedia 
that  altemat 
trials  shoulc 
provide  suff 
establish  eff 
accepts  data 
for  certain  tJ 
anti-infectiv 
21  CFR  314. 
treatments  c 
placebo  togf 
existing  thei 
on"  trials. 

49.  One  c( 
should  not  I 
equivalent  c 
participatioi 
comment  su 
compensati( 
child's  IRA. 

The  IRB  0 
rather  than  1 
determining 
offered  to  th 
ethically  ap 


Federal  Register / Vol.  63'.  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Rtfgiiiations       66655 


adult  patients,  including  choice  of 
appropriate  adult  dose  and 
establishment  of  reasonable  evidence  of 
safety  and  efficacy  with  an  acceptable 
therapeutic  margin.  A  pharmaceutical 
trade  association  argued  that  it  is 
unethical  to  begin  trials  in  pediatric 
patients  until  enough  adult  safety  and 
effectiveness  data  have  been  gathered  to 
c»nclude  that  the  drug  "is  likely  to  be 
approved  for  use  in  adults." 

FDA  believes  that  some  of  the 
Comments  from  the  pharmaceutical 
industry  misstate  the  application  of  the 
rule.  As  described  fully  previously, 
deferral  of  pediatric  studies  is 
specifically  permitted  in  those  cases 
where  data  should  be  collected  in  adults 
before  exposing  pediatric  patients  to  the 
agent.  There  is  no  suggestion  in  either 
tjfie  proposed  or  final  rule  that  deferral 
will  be  granted  only  in  "narrow  and 
limited  circumstances."  FDA  believes 
that,  as  drafted,  the  deferral  provisions 
of  the  rule  permit  ethical  pediatric 
testing  that  does  not  expose  pediatric 
[patients  to  inappropriate  risks. 

48.  A  few  comments  urged  that 
placebo-controlled  trials  in  pediatric 
patients  be  used  rarely  if  at  all.  The  AAP 
stated  that  placebo  controls  should  not 
be  used  where  that  design  would 
impose  a  substantial  increase  in  risk  to 
the  child  or  would  impede  the  ability  to 
perform  useful  clinical  trials.  This 
comment  urged  that  alternatives  to 
placebo  controls  be  used  wherever 
possible  and  that  where  placebo 
controls  are  used,  the  study  design 
'should  incorporate  safeguards  to  avoid 
Itindue  risk. 

The  question  of  appropriate  control 
group  arises  only  when  there  is  a  need 
for  controlled  trials  to  establish  efficacy 
in  the  pediatric  population.  FDA  agrees 
that  alternatives  to  placebo-controlled 
trials  should  be  used  wherever  they  can 
provide  sufficient  information  to 
establish  effectiveness.  FDA  often 
accepts  data  from  active  control  studies 
for  certain  therapeutic  classes,  such  as 
anti-infectives  and  oncologic  drugs.  (See 
21  CFR  314.126.)  In  some  cases,  new 
treatments  can  also  be  studied  against  a 
placebo  together  witii  a  background  of 
existing  therapy,  i.e.,  studied  in  "add- 
On"  trials. 

49.  One  comment  argued  that  parents 
should  not  be  given  money  or 
equivalent  compensation  for 
participation  in  drug  studies.  This 
comment  suggested  that  any 
compensation  could  be  put  in  the 
child's  IRA. 

I     The  IRB  overseeing  a  research  study, 
'rather  than  FDA,  is  responsible  for 
determining  whether  compensation 
offered  to  the  subjects  of  the  study  is 
ethically  appropriate. 


L.  Remedies 

If  a  manufacturer  failed,  in  the  time 
allowed,  to  submit  adequate  studies  to 
evaluate  pediatric  safety  and 
effectiveness  required  under  proposed 
§  201.23(c)  or  §  314.55  (proposed 
§  314.50(g)),  FDA  proposed  to  consider 
the  product  misbranded  under  section 
502  of  the  act  or  an  unapproved  new 
drug  under  section  505(a)  of  the  act  (see 
"Legal  Authority,"  in  section  IV  of  this 
document).  Although  proposed  §  201.23 
expressly  covered  both  drugs  and 
biologies,  FDA  inadvertently  omitted  in 
«  that  section  a  reference  to  actions 
against  biologies  that  have  not  obtained 
a  license  under  section  351  of  the  Public 
Health  Service  Act.  Such  a  reference  has 
been  added  in  the  final  rule.  When  a 
product  is  misbranded  or  an 
unapproved  new  drug,  sections  302, 
303,  and  304  of  the  act  (21  U.S.C.  332. 
333,  334)  authorize  injunction, 
prosecution  or  seizure.  FDA  may  also 
seek  an  injunction  or  bring  a 
prosecution  under  the  Public  Health 
Service  Act.  In  the  proposal,  FDA 
advised  that  it  would  bring  an 
enforcement  action  for  injunctive  relief 
for  failure  to  submit  a  required 
assessment  of  pediatric  safety  or 
effectiveness.  Violation  of  the  injunction 
would  result  in  a  contempt  proceeding 
or  such  other  penalties  as  the  court 
ordered,  e.g.,  fines.  As  noted  in  the 
proposal,  FDA  does  not  intend  to  deny 
or  withdraw  approval  of  a  product  for 
failure  to  conduct  pediatric  studies, 
except  possibly  in  rare  circumstances, 
because  removal  of  a  product  from  the 
marketplace  could  deprive  other 
patients  of  the  benefits  of  a  useful 
medical  product.  Such  circumstances 
might  arise  where  the  predominant  use 
of  the  product  was  in  pediatric  patients 
rather  than  adults,  and  there  were  life- 
threatening  risks  associated  with  use  of 
the  product  in  pediatric  patients  when 
used  without  proper  dosing  and  safety 
information  in  the  labeling. 

To  assist  FDA  in  determining  whether 
pediatric  assessments  are  needed  or  are 
being  carried  out  with  due  diligence, 
FDA  proposed  to  amend  §  314.81(b)(2) 
(21  CFR  314.81(b)(2))  (annual 
postmarketing  reports)  to  require  that 
annual  reports  filed  by  the  manufacturer 
contain  information  on  labeling  changes 
that  have  been  initiated  in  response  to 
new  pediatric  data,  analysis  of  clinical 
data  that  have  been  gathered  on 
pediatric  use,  assessment  of  data  needed 
to  ensure  appropriate  labeling  for  the 
pediatric  population,  and  information 
on  the  status  of  ongoing  pediatric 
studies.  FDA  also  proposed  to  require 
that,  where  possible,  die  annual  report 
contain  an  estimate  of  patient  exposure 


to  the  drug  product,  with  special 
reference  to  the  pediatric  population. 

50.  Several  comments  agreed  with  the 
agency  that  withdrawal  or  denial  of 
approval  is  infeasible  and  supported  the 
use  of  injunctive  remedies.  One 
comment  argued  that  if  FDA  provides 
no  incentives,  disincentives  to  avoid 
pediatric  trials  must  be  strong,  and  that 
withdrawal  and  denial  of  approval  must 
therefore  be  used  as  a  remedy. 

FDA  continues  to  believe  that  refusal 
to  approve  or  removal  from  the  market 
is  generally  an  unsatisfactory  remedy 
from  a  public  health  perspective 
because  it  denies  adequately  studied 
populations  access  to  safe  and  effective 
medicines. 

51.  Several  comments  supported  the 
imposition  of  monetary  fines.  One 
comment  urged  that  fines  be  imposed  in 
tha  amount  of  a  percentage  of  the  profits 
to  ensure  that  large  and  small 
companies  had  an  equal  disincentive. 
Several  comments  argued  that  fines 
should  be  used  by  FDA  to  fund 
pediatric  studies  carried  out  by 
govenunent  or  private  agencies.  One 
comment  contended  that  monetary 
penalties,  such  as  fines  or  shortening  of 
exclusivity,  are  the  only  practical 
remedy  because  industry  and 
government  are  economically  driven, 
but  that  injunctions  are  too  costly. 

Althougn  FDA  continues  to  believe 
that  court-imposed  fines  are  an 
appropriate  remedy  for  failure  to  submit 
pediatric  assessments,  the  agency  has  no 
authority  itself  to  impose  fines  for 
violation  of  this  rule,  to  set  the  amount 
of  such  fines,  or  to  take  the  fines  and 
direct  them  to  specific  activities. 

52.  Two  comments  opposed  treating 
violative  products  as  "misbranded" 
because  this  could  limit  access  to  the 
drugs  or  could  delay  availability  of  the 
products  for  adult  use.  According  to  one 
comment,  FDA  should  consider  a 
misbranding  charge  only  if  the  sponsor 
failed  to  meet  a  phase  4  commitment. 
Another  comment  argued  that 
injunction  or  prosecution  are 
appropriate  only  as  a  final  response,  and 
that  other,  unspecified  means  are  more 
efficient  to  elicit  compliance.  This 
comment  also  argued  that  seizure  would 
serve  only  to  deprive  patients  of  safe 
and  effective  drugs. 

The  comments  arguing  that  a 
misbranding  charge  could  limit  access 
or  delay  approval  provided  no  basis  for 
concluding  that  these  results  would 
occur,  and  FDA  is  aware  of  nOne.  FDA 
agrees  that  injunction  and  prosecution 
are  appropriate  remedies  only  after  the 
sponsor  has  been  given  an  adequate 
opportimity  to  meet  its  obfigations 
under  the  rule.  FDA  emphasizes, 
however,  that  providing  adequate 
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pediatric  labeling  cannot  be  long- 
delayed  without  putting  the  health  of 
pediatric  patients  at  risk  and  that  the 
agency  will  not  accept  unwarranted 
delays  in  submitting  required  studies. 
FDA  also  notes  that  it  does  not  intend 
ordinarily  to  use  seizure  as  a  remedy  for 
failure  to  conduct  required  studies. 

53.  Some  comments  offered 
additional  or  alternative  remedies  for 
failure  to  conduct  required  studies.  One 
comment  urged  that  failure  to  provide 
information  to  support  pediatric 
labeling  result  in  highly  visible 
warnings  on  prescription  and  OTC 
labels  that  the  drug  has  not  been 
approved  by  FDA  for  pediatric  use.  Two 
comments  argued  that  the  label  should 
disclose  the  status  of  pediatric  studies, 
whether  waivers  or  deferrals  had  been 
requested  or  granted,  and  the  timetable 
for  full  compliance.  Another  comment 
contended  that  incentives  are  more 
effective  than  penalties,  and  that  FDA 
discussions  with  sponsors  during  drug 
development  will  achieve  the  results 
sought  in  the  proposal. 

FDA  agrees  that  pubUcity  can 
sometimes  be  a  useful  tool  for 
encouraging  compliance.  FDA  does  not 
beheve,  however,  that  it  is  feasible  to 
include  in  labeling  detailed  information 
on  the  status  of  pediatric  trials,  because 
that  information  could  change 
frequently.  As  described  in  section  III.M 
of  this  document,  FDA  will,  in 
appropriate  cases,  bring  issues  related  to 
the  progress  of  pediatric  studies  before 
a  panel  of  pediatric  experts,  and  may 
utilize' other  forms  of  publicity  to 
provide  the  public  with  information 
about  the  status  of  required  pediatric 
studies.  FDA  notes,  e.g.,  that  FDAMA 
contains  provisions  concerning 
disclosure  of  information  on  the  status 
of  postmarketing  studies.  FDA  may  also 
consider  the  use  of  prominent  warnings 
about  the  absence  of  data  on  pediatric 
use,  if  necessary  in  particular  cases. 

M.  Pediatric  Committee 

A  large  number  of  comments 
recommended  that  FDA  form  a  panel  of 
p>ediatric  experts  to  provide  advice  on  a 
range  of  topics  related  to 
implementation  of  this  rule.  Two 
comments  reconmiended  that  an  expert 
panel  give  advice  on  all  facets  of  the 
rule.  Several  comments  suggested  more 
specific  roles  for  the  panel.  For 
example,  the  AAP  recommended  that 
the  panel  provide  advice  on  waiver 
requests,  which  marketed  drugs  require 
study,  whether  a  drug  is  "widely  used," 
whether  to  accept  a  manufacturer's 
failure  to  develop  a  pediatric 
formulation,  relevant  age  groups  for 
study,  the  appropriateness  of  deferral, 
and  appropriate  timetables  for 


completion  of  deferred  studies.  A 
disease-specific  organization  urged  that 
a  pediatric  committee  assist  in 
establishing  "pediatric  guidelines  and 
practice,"  including  a  list  of  drugs  for 
which  studies  would  be  required, 
protocol  design,  formulations,  and  age 
ranges.  Two  industry  comments 
recommended  that  the  panel  review 
which  drugs  require  testing  and 
labeling,  at  what  phase  of  drug 
development  pediatric  patients  should 
be  exposed,  when  waivers  should  be 
granted,  what  methods  should  be  used 
to  evaluate  safety  and  effectiveness,  the 
economic  burdens  on  industry,  and 
liabihty  issues.  Several  comments, 
including  comments  from  a 
pharmaceutical  trade  association,  a 
disease-specific  organization,  a  medical 
society,  and  pediatricians, 
recommended  that  the  panel  give  advice 
on  which  drugs  should  be  studied  in 
pediatric  patients.  One  comment 
suggested  that  FDA  appoint  a  pediatric 
pharmacology  expert  to  each  of  the 
existing  drug  advisory  committees, 
except  possibly  the  Fertility  and 
Maternal  Health  Advisory  Committee. 
FDA  has  concluded  that  a  panel  of 
pediatric  experts  could  provide  useful 
advice  and  experience  on  several 
aspects  of  the  implementation  of  the 
rule.  FDA  will  therefore  convene  a 
panel  of  pediatric  experts,  including  at 
least  one  industry  representative,  and 
seek  its  advice  on  a  range  of  issues. 
Such  a  panel  may  be  composed  of 
pediatric  experts  appointed  to  each  of 
FDA's  existing  drug  advisory 
committees.  As  described  in  section 
lU.E  of  this  document  under  "Waivers," 
FDA  does  not  believe  that  it  would  be 
practical  to  ask  such  a  committee  to 
review  every  waiver  or  deferral  request. 
However,  the  agency  will  ask  the  panel 
to  provide  annual  oversight  of  the 
agency's  implementation  of  the  final 
rule,  including  the  agency's  record  of 
granting  or  refusing  waivers  and 
deferrals.  FDA  will  also  seek  the  advice 
of  the  panel  in  identifying  specific 
marketed  drugs  and  biological  products 
that  should  be  studied  in  pediatric 
patients,  and  the  age  groups  in  which 
they  should  be  studied.  FDA  will  also 
ask  for  advice  on  assessing  when 
additional  therapeutic  options  are 
needed  in  treating  specific  diseases  and 
conditions  occurring  in  pediatric 
patients.  As  described  previously.  FDA 
will  seek  the  panel's  advice  on  ethical 
issues  raised  by  clinical  trials  in 
pediatric  patients,  and  whether 
additional  rules  should  be  implemented 
in  this  area.  Where  a  manufacturer  is 
not  carrying  out  required  studies 
according  to  the  agreed  upon  timetable, 


FDA  may  seek  the  advice  of  the  panel 
on  whether  the  manufacturer  is  acting 
with  due  diligence.  In  addition.  FDA 
may  bring  before  the  panel  other  issues 
that  arise  in  the  implementation  of  the 
rule,  including  the  design  of  trials  and 
analysis  of  data  for  specific  products 
and  classes  of  products. 

N.  Other  Comments 

54.  Several  comments  suggested 
various  forms  of  oversight  for  the 
implementation  of  the  rule.  One 
comment  suggested  that  FDA  establish  a 
^  plan  to  prospectively  evaluate  these 
regulations,  including  their  effect  on  the 
cost  of  drug  development  and  on  the 
time  to  new  drug  approval,  and  the 
number  and  success  of  pediatric  studies 
actually  performed.  Another  comment 
urged  FDA  to  appoint  a  "Children's 
Studies  Ombudsman."  One  comment 
asked  that  the  rule  include  an  appeals 
mechanism  to  resolve  disputes  between 
sponsors  and  agency  reviewers. 

As  described  previously,  FDA  intends 
to  convene  a  panel  of  pediatric  experts, 
including  at  least  one  representative  of 
the  pharmaceutical  industry,  to.  among 
other  things,  review  the  agency's 
implementation  of  the  rule.  FDA  notes 
that  it  already  has  procedures  for 
resolution  of  disputes  between  sponsors 
and  FDA  reviewing  divisions,  21  CFR 
312.48  and  314.103,  and  that  these 
procedures  will  be  available  for  disputes 
that  arise  under  this  rule. 

55.  Several  comments  contended  that 
the  rule  is  inconsistent  with 
requirements  in  Canada,  Europe,  and 
Japan  for  pediatric  studies.  These 
comments  argued  that  the  rule  was  at 
odds  with  harmonization  efforts  and 
urged  FDA  to  harmonize  its 
requirements  with  those  of  other 
countries.  One  comment  recommended 
that  the  United  States,  the  European 
Union  (EU),  and  Japan  adopt  pediatric 
drug  development  as  a  topic  for  global 
discussion  and  harmonization. 

Although  FDA  is  not  required  to 
harmonize  its  labeling  regulations  and 
enforcement  with  those  of  our 
International  Conference  on 
Harmonization  (ICH)  partners, 
harmonization  is  a  goal  that  the  agency 
strives  to  achieve.  FDA  intends  to  work 
through  the  ICH  process  to  harmonize 
methods  for  conducting  pediatric 
studies. 

56.  A  few  comments  sought 
additional  incentives  for  pediatric 
studies.  One  industry  comment 
suggested  that  FDA  should  provide:  (1) 
Priority  reviews  for  applications 
containing  pediatric  data  or  ongoing 
studies;  (2)  waiver  of  user  fees  for 
pediatric  effectiveness  supplements; 
and  (3)  application  of  the  subpart  E 
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regulations  (21  CFR  part  312,  subpart  E) 
to  pediatric  development  of  new  drugs 
and  biological  products,  to  address  the 
issues  associated  with  small  sample  size 
and  therapeutic  need. 

Since  the  publication  of  the  proposal, 
two  significant  new  incentives  have 
become  available  for  pediatric  research. 
First,  as  described  elsewhere  in  this 
document,  FDAMA  provides  6  months 
of  exclusive  marketing  to  certain 
{^plicants  who  conduct  pediatric 
studies.  Second,  as  a  result  of  changes 
made  during  the  reauthorization  of  the 
PDUFA,  user  fees  are  no  longer  required 
for  supplements  that  are  solely  for  the 
purpose  of  adding  a  new  indication  for 
use  in  pediatric  populations. 

IV.  Legal  Authority 

In  the  proposal,  FDA  cited  as 
authority  for  the  requirements  in  the 
rule  sections  502(a),  502(f),  505(d)(7)  of 
the  act,  and  §  201.5  (21  CFR  201.5), 
which  require  adequate  directions  for 
use  and  prohibit  false  or  misleading 
labeling;  section  201(n)  of  the  act,  which 
defines  as  misleading  labeling  that  fails 
to  reveal  material  facts  related  to 
consequences  of  the  customary  or  usual 
use  of  a  drug:  sections  201(p),  301(a) 
and  (d)  (21  U.S.C.  331(a)  and  (d)),  and 
505(a)  of  the  act,  which  subject  a  drug 
to  enforcement  action  if  it  is  not 
recognized  as  safe  and  effective  or 
approved  for  the  conditions  prescribed, 
recommended,  or  suggested  in  the 
labeling;  section  502(j)  of  the  act,  which 

grohibits  drugs  that  are  dangerous  to 
ealth  when  used  in  the  manner 
suggested  in  their  labeling;  sections 
505(i)  and  505(k)  of  the  act,  which 
authorize  FDA  to  impose  conditions  on 
the  investigation  of  new  drugs, 
including  conditions  related  to  the 
ethics  of  an  investigation,  and  to  require 
postmarketing  reports;  section  701(a)  of 
the  act,  which  authorizes  FDA  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act;  and  section  351  of  the  Public 
Health  Service  Act,  which  formerly 
required  biological  products  to  meet 
standards  designed  to  insure  their 
"continued  safety,  purity,  and  potency." 
FDA  notes  that  section  351  was 
amended  by  FDAMA,  and  now  requires 
biological  products  to  be  "safe,  piue, 
and  potent." 

FDA  has  authority  imder  section  302 
of  the  act  and  imder  the  Public  Health 
Service  Act  to  seek  an  injimction 
requiring  studies  of  certain  marketed 
drugs  on  the  grounds  that  the  absence 
of  pediatric  safety  and  effectiveness 
information  in  the  labeling  renders  the 
product  misbranded  or  an  imapproved 
new  drug.  The  act  also  authorizes 
seizures  of  misbranded  or  unapproved 
drugs  under  section  304  of  the  act. 


Misbranding  drugs  and  introducing 
unapproved  new  drugs  into  interstate 
commerce  are  prohibited  acts  under 
sections  301(a),  (d),  and  (k)  of  the  act. 
The  statutory  definition  of  "drug"  is  set 
out  at  section  201(g)  of  the  act. 

57.  Several  conunents  agreed  that 
FDA  has  authority  to  require  pediatric 
testing  of  drugs  and  biological  products. 
One  comment  argued  that  the  act 
already  gives  FDA  the  authority  to 
require  that  all  drugs  be  tested  in 
pediatric  patients,  and  that  the  rule, 
which  permits  waivers  and  deferred 
testing  in  some  cases,  weakens  the 
agency's  existing  statutory  authority. 
Chie  comment  contended  a  provision  of 
FDAMA  granting  exclusivity  to  "any 
pediatric  study  [that]  is  required 
pursuant  to  regulations  promulgated  by 
the  Secretary  [and  that  meets  certain 
other  requirements]"  shows  that 
Congress  agrees  that  FDA  has  authority 
to  require  pediatric  studies.  This 
comment  also  argued  that,  to  the  extent 
that  FDA's  position  on  its  authority  to 
require  pediatric  studies  has  changed, 
the  change  in  position  is  justified 
because  the  proposal  articulates  a 
reasoned  basis  for  the  change. 

FDA  agrees  that  it  has  the  authority  to 
require  pediatric  testing  of  drugs  and 
biologies.  For  the  reasons  cited  in  the 
preamble  to  the  proposed  and  final 
rules,  FDA  has  concluded  that  the 
requirements  in  the  rule  appropriately 
balance  the  need  for  adequate  pediatric 
labeling  and  the  limitations  on 
resources  available  for  {>ediatric  testing 
and  agency  review.  FDA  also  agrees  that 
the  reference  in  FDAMA,  which  was 
enacted  after  the  proposal  was  issued,  to 
pediatric  studies  required  by  FDA, 
demonstrate  that  Congress  is  aware  of 
FDA's  position  that  it  has  the  authority 
to  issue  this  rule  and  agrees  that  the 
agency  has  such  authority.  Finally,  FDA 
agrees  that  it  has  articulated  a  reasoned 
basis  for  its  position  that  the  agency  has 
authority  to  require  pediatric  studies, 
but  notes  that  FDA  previously  stated  its 
position  that  it  has  the  authority  to 
require  pediatric  studies  in  1994  (59  FR 
64240  at  64243). 

58.  Several  conunents  argued  that 
FDA  lacks  authority  to  require  pediatric 
studies  of  drugs.  A  few  comments  cited 
remarks  by  former  Commissioner  David 
Kessler  during  a  1992  speech.  In  that 
speech,  £)avid  Kessler  stated  his  opinion 
that  FDA  does  not  have  "the  authority 
to  require  manufacturers  to  seek 
approval  for  indications  which  they 
have  not  studied."  Other  comments 
argued  that  FDA  has  no  authority  to 
require  the  study  of  any  indications  or 
populations  other  than  those  proposed 
by  the  manufactiuer.  One  comment 
chaUenged  FDA's  reliance  on  section 


201  (n)  of  the  act  for  not-yet-approved 
drugs,  claiming  that  the  agency  cannot 
know  what  wiU  be  the  "customary  or 
usual  uses"  of  an  unmariieted  drug.  A 
few  comments  argued  that  the  agency's 
legal  theory  would  authorize  the  agency 
to  reqviire  studies  of  all  off-label 
inctications. 

FDA  disagrees  that  any  of  these 
arguments  show  that  FDA  lacks 
authority  to  issue  this  rule.  Under  FDA's 
longstanding  policy,  statements  made  in 
speeches,  even  by  Conunissioners,  are 
informal  expressions  of  opinion  and  do 
not  constitute  a  formal  agency  position 
on  a  matter.  As  such  they  are  not 
binding  on  the  agency.  (See,  e.g.,  21  CFR 
10.85(k).) 

FDA  also  disagrees  that  it  has  no 
authority  to  require  a  drug  or  biologic  to 
be  studied  in  a  population  that  is 
expected  to  use  the  product  for  the 
claimed  indication,  or  that  this  is  a  new 
position.  The  agency  has  repeatedly 
stated  that  an  application  for  marketing 
approval  should  contain  data  on  a 
reasonable  sample  of  the  patients  likely 
to  be  given  the  product  once  it  is 
marketed  (59  FR  64240  at  64243;  58  FR 
39406  at  39409).  The  agency  has  also 
previously  asserted  its  authority  to 
require  studies  in  pediatric  patients  and 
in  other  subpopulations  for  both  not- 
yet-approved  products  and  marketed 
products.  In  the  preamble  to  the  1994 
rule,  FDA  made  the  following  statement: 

I|  FDA  concludes  tliat  a  particular  drug  is 
widely  used,  represents  a  safety  hazard,  or  is 
therapeutically  important  in  the  p>ediatric 
populations,  and  the  drug  sp>onsor  has  not 
submitted  any  pediatric  use  information, 
then  the  agency  may  require  that  the  sponsor 
develop  and/or  submit  pediatric  use 
information. 

If  FDA  has  made  a  sptecific  request  for  the 
submission  of  pediatric  use  information 
because  of  exptected  or  identified  pediatric 
use,  and  the  sp>onsor  fails  to  provide  such 
information,  the  agency  may  consider  the 
product  to  be  a  misbranded  drug  under 
section  502  of  the  act,  or  a  falsely  labeled 
biological  product  under  section  351  of  the 
PHS  Act,  as  an  unapproved  new  drug  or 
unlicensed  biological  product.  (See  21  U.S.C 
355  and  42  U.S.C  262.) 
(59  FR  64240  at  64248;  see  also  58  FR  39406 
at  39409) 

The  act  and  implementing  regulations 
require  drugs  to  be  adequately  labeled 
for  their  intended  uses.  See  sections 
502(f)  of  the  act  and  §  201.5.  "hitended 
us«s"  encompass  more  than  the  uses 
explicitly  included  in  the 
manufacturer's  propMJsed  labeling.  Id., 
21  CFR  201.128.  In  determining  the 
intended  uses  of  a  drug  for  which  it 
must  be  adequately  labeled,  FDA  may 
consider  both  the  uses  for  which  it  is 
expressly  labeled  and  those  for  which 
the  drug  is  commonly  used,  §  201.5. 
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FDA  may  also  consider  the  actual  uses 
of  the  drug  of  which  the  manufacturer 
has,  or  should  have,  notice,  even  if 
those  uses  are  not  promoted  by  the 
manufactxirer,  21  CFR  201.128.  Section 
201  (n)  of  the  act  defines  labeUng  as 
misleading  if  it  fails  to  include  material 
facts  about  the  consequences  of  "use  of 
the  [drug]  *  *  *  under  such  conditions 
of  use  as  are  customary  or  usual." 
Sections  201(p)  and  505(d)  of  the  act 
authorize  FDA  to  require  evidence 
establishing  the  safety  and  effectiveness 
of  uses  "suggested"  by  the 
manufacturer's  labeling  as  well  as  those 
expressly  reconmiended  in  the  labeling. 
Thus,  the  agency  has  authority  to 
require  a  manufacturer  to  establish  the 
safety  and  effectiveness  of,  and 
adequately  label  its  product  for,  use  of 
the  product  in  a  subpopulation  for 
which  the  product  is  not  labeled  if  that 
use  is  common  or  suggested  in  the 
labeling. 

As  described  in  the  proposal,  there  is 
extensive  evidence  that  drugs  and 
biologies  indicated  for  diseases  that 
affect  both  adults  and  pediatric  patients 
are  routinely  used  in  pediatric  patients 
despite  the  absence  of  pediatric 
labehng,  and  even  in  the  face  of 
disclaimers  stating  that  safety  and 
effectiveness  have  not  been  established 
in  pediatric  patients.  FDA  may  therefore 
consider  pediatric  use  to  be  "customary 
or  usual"  or  "commonly  used"  where 
the  drug  is  indicated  for  a  disease  or 
condition  that  affects  both  adults  and 
children,  and  the  drug  is  not 
contraindicated  in  pediatric  patients. 
FDA  may  also  consider  pediatric  use  to 
be  "suggested"  in  a  drug's  labeling  even 
where  such  use  is  not  expressly 
recommended  or  is  even  disclaimed. 
The  medical  community  generally 
expects  that  drugs  and  biological 
products  will  behave  similarly  in 
demographic  subgroups,  including  age 
and  gender  subgroups,  even  though 
there  may  be  variations  among  the 
subgroups,  based  on,  e.g.,  differences  in 
pharmacokinetics.  Thus,  where  a  drug 
or  biological  product  is  indicated  for  a 
disease  suffered  equally  by  men, 
women,  and  children,  and  is  not 
contraindicated  in  women  or  pediatric 
patients,  the  product  will  be  widely 
prescribed  for  all  three  subgroups  even 
if  it  were  studied  only  in,  or  labeled 
only  for,  men. 

FDA  disagrees  that  it  can  know 
nothing,  in  advance  of  marketing,  about 
whether  a  drug  or  biological  product 
will  be  used  in  pediatric  patients.  The 
evidence  cited  in  the  proposal  and 
confirmed  by  comments  from  the 
pediatric  community  is  overwhelming 
that  products  indicated  for  diseases  that 
affect  both  adults  and  children  are  and 


will  be  commonly  used  in  pediatric 
patients,  hideed,  pediatricians  often 
have  no  choice  but  to  use  these  products 
in  pediatric  patients.  A  drug  product 
that  provides  a  meaningful  therapeutic 
benefit  either  because  it  represents  a 
significant  improvement  in  therapy  or 
because  it  is  a  necessary  therapeutic 
option  can  be  expected  to  be  routinely 
used  in  the  treatment  of  pediatric 
patients.  Under  the  rule,  the  decision 
that  a  product  will  provide  a  meaningful 
therapeutic  benefit  or  will  be  used  in  a 
substantial  number  of  pediatric  patients 
is  made  on  a  case-by -case  basis, 
depending  upon  such  factors  as  the 
number  of  pediatric  patients  affected  by 
the  disease  for  which  the  product  is 
indicated,  the  availability  and  adequacy 
of  other  therapeutic  options  to  treat 
pediatric  patients  for  the  disease,  and 
whether  similar  products,  e.g.,  products 
in  the  same  drug  class,  have  been 
widely  used  in  pediatric  patients. 

Finally,  FDA  emphasizes  that  this 
rule  applies  only  where  a  product  is 
expected  to  have  clinically  significant 
use  in  pediatric  populations  for  the 
Indications  already  claimed  by  the 
manufacturer.  The  record  before  the 
agency  documents  widespread  evidence 
of  actual  use  of  products  in  the  pediatric 
population  for  indications  labeled  for 
adults.  This  record  supports  FDA's 
conclusion  that  it  has  authority  to 
require  pediatric  studies  of  drugs  and 
biologies  that  have  or  are  expected  to 
have  clinically  significant  use  among 
pediatric  patients  for  the  claimed 
Indications.  The  agency  has  not 
examined  evidence  concerning  the  use 
of  approved  products  for  diseases  or 
conditions  not  In  the  label,  and  the  rule 
does  not  apply  in  those  situations. 

59.  Two  comments  addressed  the 
agency's  reliance  on  section  701(a)  of 
the  act.  One  comment  argued  that  701(a) 
of  the  act,  in  combination  with  the 
substantive  statutory  provisions  cited  by 
FDA,  authorizes  this  rule  because  the 
agency  has  demonstrated  that  the  rule  is 
reasonably  related  to  the  purposes  of  the 
act.  Another  comment  argued  that 
701(a)  of  the  act  does  not  authorize  the 
agency  to  enforce  requirements  beyond 
those  imposed  by  the  act. 

Section  701(a)  of  the  act  gives  the 
Secretary  authority  to  issue  regulations 
for  the  efficient  enforcement  of  the  act. 
Consonant  with  the  Supreme  Court's 
determination  that  the  language  of  the 
act  should  not  be  read  restrictively,  but 
in  a  manner  consistent  with  the  act's 
purpose  of  protecting  the  public  health, 
a  regulation  issued  under  section  701(a) 
of  the  act  will  be  sustained  so  long  as 
it  is  reasonably  related  to  the  purposes 
of  the  act.  United  States  v.  Nova  Scotia 
Food  Products  Corp.,  568  F.2d  240,  246 


(2nd  Cir.  1977).  FDA  believes  that  it  has 
demonstrated  that  this  regulation  is 
reasonably  related  to  the  purposes  of  the 
act. 

V.  Implementation  Plan 

FDA  proposed  that  the  rule  would 
become  effective  90  days  after  the  date 
of  its  publication  in  the  Federal 
Register.  For  new  drug  and  biologic 
product  applications  submitted  before 
the  effective  date  of  the  final  rule,  the 
agency  proposed  a  compliance  date  of 
21  months  after  the  effective  date  of  the 
final  rule  (for  a  total  of  2  years  after 
issuance  of  the  final  rule).  For  new  drug 
and  biologic  product  applications 
submitted  on  or  after  the  effective  date 
of  the  final  rule,  the  agency  proposed  a 
comphance  date  of  15  months  after  the 
effective  date  of  the  final  rule  (for  a  total 
of  18  months  after  issuance  of  the  final 
rule).  FDA  has  revised  the  final  rule  to 
become  effective  120  days  after 
publication  in  the  Federal  Register,  to 
allow  additional  time  for  comment  on 
the  revised  Information  collection 
requirements.  FDA  has  also  revised  the 
compliance  dates.  All  appUcations  will 
have  a  compliance  date  of  20  months 
after  the  effective  date  of  the  rule  (for  a 
total  of  2  years  after  publication  of  the 
final  rule). 

60.  Two  industry  comments  argued 
that  the  proposed  effective  dates  were 
too  short.  One  of  these  suggested  that  15 
and  21  months  were  too  short  to 
develop  a  pediatric  program  and 
formulation,  conduct  trials,  analyze 
data,  and  submit  an  application.  Two 
comments  asked  that  FDA  clarify  what 
"compliance"  means.  According  to  one 
of  these  comments.  15  months  would  be 
adequate  for  initiation  of  discussions 
with  a  sponsor  about  plans,  but 
Inadequate  for  completion  of  studies. 
This  comment  also  argued  that  it  is  not 
in  children's  Interest  to  rush  through 
pediatric  studies  to  meet  an  arbitrsuy 
deadline.  Another  comment  offered  the 
example  of  Ritonavir,  a  drug  to  treat  HIV 
Infection,  for  which  pediatric  studies 
reportedly  took  21  months  even  after 
development  of  a  pediatric  formulation. 
According  to  the  comment,  it  took  15 
months  to  agree  on  a  protocol,  3  months 
to  recruit  patients,  and  3  months  to  the 
first  interim  analysis  of  data.  One 
disease-specific  organization  argued  that 
the  effective  dates  were  too  long.  This 
comment  proposed  12  months  from  the 
effective  date  of  final  rule,  which  could 
be  extended  by  6  months  if  genuine 
difficulties  occurred.  This  comment  also 
urged  that  compliance  with  the  early 
discussion  requirements  be  unmediate. 
One  comment  argued  that  pending 
appUcations  should  be  granted  a  full 
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waiver  and  treated  as  marketed 
products. 

"Compliance,"  as  referred  to  in  the 
proposal,  means  the  submission  of  an 
assessment  of  pediatric  safety  and 
effectiveness  under  §  314.55(a) 
(proposed  §  314.50(g)(1)  or  601.27(a)). 
unless  a  waiver  or  deferral  for  all 
relevant  age  groups  has  been  granted. 
FDA  has  reconsidered  the  compliance 
dates  and  has  concluded  that 
appUcations  submitted  on  or  after  the 
effective  date  of  the  final  rule  should  be 
given  20  months  from  the  effective  date 
of  the  final  rule  to  achieve  compliance. 
Although  FDA  does  not  beUeve  that 
development  of,  and  agreement  on,  a 
protocol  should  take  15  months, 
protocol  development,  recruitment, 
enrollment,  and  data  analysis  may 
together  take  up  to  2  years.  There  is  no 
reasonable  basis  on  which  to  distinguish 
between  an  application  submitted  1  day 
before  the  effective  date  of  the  final  rule, 
and  one  submitted  a  day  later. 

All  other  provisions  of  the  rule  will 
become  effective  on  the  effective  date  of 
the  rule.  One  hundred  twenty  days  from 
the  date  of  publication  in  the  Federal 
Register  is  sufficient  time  to  meet  these 
new  requirements. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

With  respect  to  the  following 
collection  of  information,  FDA  invited 
conunent  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
die  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

OMB  filed  a  Notice  of  Action,  not 
approving  the  proposed  collection  of 


information.  OMB  requested  that,  as 
part  of  the  final  rule,  FDA  address  all 
comments  received  on  the  information 
collection  requirements  contained  in  the 
rule,  particularly  with  respect  to  the 
reporting  burden  imposed  by  the  rule. 
FDA  received  one  comment  concerning 
the  proposed  burden  estimates  of  this 
rulemaking  imder  the  PRA.  The 
comment  contended  that  FDA 
underestimated  the  time  required  to 
comply  with  the  annual  reporting 
requirements  of  the  proposed 
rulemaking. 

The  agency  received  several 
comments  that  questioned  the  accuracy 
of  FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information  as 
being  too  low  and  requested  changes. 
For  example,  one  conunent  requested 
changes  in  the  biuden  estimate  for 
manufacturers  requesting  deferrals  of 
submission  of  pediatric  data  as  well  as 
the  estimate  for  manufacturers  to  submit 
pediatric  information  in  their  annual 
report.  In  addition,  the  estimate  for 
manufacturers  to  submit  in  their  annual 
reports  the  analysis  of  available  safety 
and  efficacy  data  conducted  or  obtained 
in  the  pediatric  population  as  well  as 
proposed  labeling  was  questioned. 
Based  on  these  comments  the  agency 
increased  the  proposed  burden 
estimates.  These  issues  are  discussed  in 
more  detail  in  the  preamble  to  the  final 
rule. 

Concerning  §  314.50(d)(7).  the 
comment  stated  that  in  order  to  comply 
with  this  requirement,  "one  company" 
estimated  that,  for  one  pediatric 
reporting  project,  medical  staff  had 
spent  at  least  118  hours,  rather  than  the 
8  hoius  that  FDA  had  estimated, 
reviewing  the  medical  literature  and 
summarizing  the  findings.  FDA  does  not 
believe  that  this  comparison  is  fully 
appropriate  because  §  314.50(d)(7)  does 
not  require  an  appUcant  to  review  the 
medical  literature,  or  other  studies,  de 
novo.  It  simply  requires  an  applicant  to 
provide  a  brief  summary  of  data  that 
have  already  been  fully  reported  and 
analyzed  elsewhere  in  the  same 
application.  However,  because  the  data 
to  be  summarized  may  be  more 
extensive  than  originally  estimated. 
FDA  has.  in  response  to  the  comment, 
increased  its  estimate  of  the  reporting 
burden  for  this  requirement  from  8 
hours  to  50  hours. 

Concerning  §  314.55(a),  the  comment 
contended  that  FDA's  estimate  of  10 
companies  submitting  NDA's  annually 
for  NME's  is  too  low.  The  comment 
implied  that,  based  on  data  for  1996,  50 
companies  would  be  a  more  realistic 
estimate.  The  conunent  also  contended 
that  FDA's  estimate  of  16  hoiu«  for  a 
manufacturer  to  prepare  the  report  of 
the  data  supporting  the  safety  and 


effectiveness  of  the  drug  for  the 
indication  for  the  pediatric  population 
is  too  low.  In  response  to  this  comment, 
FDA  has  revised  its  burden  estimate 
from  16  to  48  hours.  FDA  has  also  made 
a  corresponding  change  in  the  estimate 
for  §  601.27(a).  FDA  has  revised  the 
estimate  of  the  number  of  companies 
affected  from  10  to  51  to  reflect  the 
broader  scope  of  the  rule. 

Concerning  §  314.55(b),  the  comment 
stated  that  FDA's  estimate  of  9 
manufacturers  requesting  deferrals  of 
the  submission  of  pediatric  study  data 
and  the  estimate  that  this  would  take  8 
hours  to  complete  are  too  low.  In 
response  to  this  comment,  FDA  has 
revised  its  burden  estimate  from  8  hours 
to  24  hours.  FDA  has  also  made  a 
corresponding  change  in  the  estimate 
for  §  601.27(b).  FDA  has  revised  the 
estimate  of  the  number  of  companies 
affected  fi-om  8  to  51  to  respond  to  the 
comment  and  to  reflect  the  broader 
scope  of  the  rule. 

Concerning  §  314.81(b)(2)(i).  the 
comment  contended  that  FDA's  estimate 
of  1.5  hours  for  manufactiuers  to  submit 
pediatric  information  in  their  annual 
reports  is  too  low.  In  response  to  this 
comment,  FDA  has  revised  its  burden 
estimate  from  1.5  hours  to  8  hours  and 
has  made  a  corresponding  change  in  its 
estimate  for  §  601.27(c). 

Concerning  §  314.81(b)(2)(vi)(c),  the 
comment  contended  that  FDA's  estimate 
of  1.5  hours  for  manufacturers  to  submit 
in  their  annual  reports  the  analysis  of 
available  safety  and  efficacy  data 
conducted  or  obtained  in  the  pediatric 
population  as  well  as  proposed  labeling 
changes  is  too  low.  The  conunent  stated 
that  even  an  estimate  of  15  hours  would 
be  too  low.  Although  the  comment  did 
not  provide  an  estimate  of  the  hours 
required  to  satisfy  §  314.81(b)(2)(i)  and 
(b)(2)(vi)(c),  FDA  has  increased  its 
estimates  to  8  and  24  hoius, 
respectively. 

Based  upon  these  comments,  FDA  has 
decided  to  increase  the  agency's 
proposed  biuden  estimates.  These 
revisions  are  reflected  in  the  Table  2  of 
this  document.  In  addition,  the  burden 
estimates  for  §§  314.55(a),  (b),  and  (c), 
and  601.27(a),  (b),  and  (c).  have 
increased  because  of  the  new 
requirements  in  the  final  rule  to 
include,  in  addition  to  applications  for 
new  chemical  entities  and  never-before- 
approved  biologies,  applications  for 
new  active  ingredientis,  new  indications, 
new  dosage  forms,  new  dosing 
regimens,  and  new  routes  of 
administration.  These  estimates  are 
based  upon  FDA's  analysis  of  all 
marketing  appUcaUons  and  efficacy 
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supplements  approved  over  the  5-year 
period  of  1993  to  1997  and  those  that 
would  likely  have  needed  additional 
pediatric  data  bad  this  rule  been  in 
effect  by  1993  (see  "Analysis  of 
Impacts,"  in  section  VIII  of  this 
dociunent).  In  addition,  burden 
estimates  have  been  added  in  Table  2  of 
this  document  for  the  new  requirements 
in  the  final  rule  concerning  submissions 
for  end-of-phase  1  and  end-of-phase  2 
meetings  under  §  312.47(b)(l){iv)  and 
submissions  for  pre-NDA  meetings 
under  §  312.47(b)(2).  These  estimates 
are  based  on  FDA's  records  of  the 
number  of  these  meetings  held  during 
1997.  Finally,  burden  estimates  have 
been  added  for  new  postmarket  report 
requirements  added  for  biological 
products  under  §  601.37  (a),  ^),  and  (c), 
corresponding  to  §  314.81  {b)(2)(i), 
(b)(2)(vi)(c),  and  (b)(2)(vii).  These 
estimates  are  based  upon  FDA's  records 
of  the  nimiber  of  licensed  biological 
products. 


Tide:  Regulations  Requiring 
Manufacturers  to  Assess  the  Safety  and 
Effectiveness  of  New  Drugs  and 
Biological  Products  in  Pediatric 
Patients. 

Description:  This  final  rule  includes 
the  following  reporting  requirements: 
(1)  Reports  on  planned  pediatric  studies 
in  IND's  (§312.23(a)(10)(iii));  (2)  Reports 
for  end-of-phase  1  and  end-of-phase  2 
meetings  (§  312.47(b)(l)(iv))  and  reports 
for  pre-NDA  meetings  (§  312.47(b)(2)); 
(3)  Sununaries  of  data  on  pediatric 
safety  and  effectiveness  in  NDA's 
(§  314.50(d)(7));  (4)  Reports  assessing 
the  safety  and  effectiveness  of  certain 
drugs  and  biological  products  for 
pediatric  use  in  NDA's  and  BLA's  or  in 
supplemental  applications  (§§  314.55(a) 
and  601.27(a));  (5)  Requests  seeking 
deferral  of  required  pediatric  studies 
(§§  314.55(b)  and  601.27(b));  (6) 
Requests  seeking  waiver  of  required 
pediatric  studies  (§§  314.55(c)  and 
601.27(c));  (7)  Postmarketing  reports  of 


analyses  of  data  on  pediatric  safety  and 
effectiveness  (§§  314.81(b)(2)(vi)(c)  and 
601.37(a)(1));  (8)  Postmarketing  reports 
on  patient  exposure  to  certain  marketed 
drug  products  (§§  314.81(b)(2)(i)  and 
601.37(a)(2));  (9)  Postmarketing  reports 
on  labeling  changes  initiated  in 
response  to  new  pediatric  data 
(§§314.81(b)(2)(vi)(c)  and  601.37(a)(3)); 
and  (10)  Postmarketing  reports  on  the 
status  of  required  postapproval  studies 
in  pediatric  patients  (§§  314.81(b)(2)(vii) 
and  601.37).  The  purpose  of  these 
reporting  requirements  is  to  address  the 
lack  of  adequate  pediatric  labeling  of 
drugs  and  biological  products  by 
requiring  the  submission  of  evidence  on 
pediatric  safety  and  effectiveness  for 
products  with  clinically  significant  use 
in  children. 

Description  of  Respondents:  Sponsors 
and  manufacturers  of  drugs  and 
biological  products. 


Table  2.— Estimated  Annual  Reporting  Burden 


21  CFR  section 


201.23  

312.47(b)(1)fiv)  .... 

312.47(b)(2)  

314.50(d)(7)  

314.55(a) 

314.55(b) 

314.55(c) 

314.81  (b)(2)(i)  

314.81  (b)(2)(vi)(c) 
314.81  (b)(2)(vil)  ... 

601.27(a) 

601.27(b) 

601.27(c) 

601.37(a) 

601.37(b) 

601.37(c) 


Total 


No.  of 
respondents 


2 

27 

36 

213 

51 

51 

176 

625 

625 

625 

2 

2 

3 

69 

69 

69 


Annual  fre- 
quency per 
response 


Total  annual 
responses 


2 

32 

46 

213 

51 

51 

176 

625 

625 

625 

3 

3 

4 

69 

69 

69 


^There  are  no  capital  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  infomiation. 


Hours  per 
response 


48 
16 
16 
50 
48 
24 

8 

8 
24 

1.5 
48 
24 

8 

8 
24 

1.5 


Total  hours 


96 

512 

736 

10,650 

2,448 

1,224 

1,408 

5,000 

15,000 

937.5 

144 

72 

32 

552 

1,656 

103.5 


40,571 


The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  this  final  rule,  FDA  will  pubHsh 
a  notice  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number. 

Vn.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vni.  Analysis  of  Impacts 

A.  Introduction  and  Summary 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866, 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612),  and  the  Unhmded  Mandates 
Reform  Act  (Pub.  L.  104-4).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 


regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibihty  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
agency  must  analyze  regulatory  options 
that  would  minimize  the  impact  of  the 
rule  on  small  entities.  The  Unfunded 
Mandates  Reform  Act  (Pub.  L.  104-4) 
(in  section  202)  requires  that  agencies 
preptue  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  and  tribal  governments. 
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Total  hours 


96 

512 

736 

10,650 

2.448 

1.224 

1.408 

5.000 

15.000 

937.5 

144 

72 

32 

552 

1.656 

103.5 

40.571 
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in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year 
(adjusted  annually  for  inflation). 

The  agency  has  reviewed  this  final 
;Aile  and  has  determined  that  the  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
Executive  Order  12866.  and  in  these  two 
statutes.  This  rule  is  an  economically 
significant  regulatory  action,  because  of 
its  substantial  benefits.  It  is  also  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  due  to  the  novel 
policy  issues  it  raises.  With  respect  to 
the  Regulatory  Flexibility  Act.  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Since  the  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
governments,  or  the  private  sector  that 
will  result  in  an  expenditure  of  $100 
million  or  more  in  any  one  year.  FDA 
is  not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

FDA  is  requiring  that  a  limited  class 
of  important  new  drugs  and  biologicals 
that  are  likely  to  be  used  in  pediatric 
patients  contain  sufficient  data  and 
information  to  support  directions  for 
this  use.  As  the  approved  labeling  for 
many  of  these  new  products  lacks 
adequate  pediatric  information,  their 
j^se  in  children  greatly  increases  the  risk 

I  <)f  inappropriate  dosing,  unexpected 
adverse  effects,  and  suboptimal 
therapeutic  outcomes.  This  rule  is 
designed  to  ensure  that  new  drugs, 
including  biological  drugs,  that  are 
therapeutically  important  a:nd/or  likely 
to  be  used  in  a  substantial  number  of 
children  contain  adequate  pediatric 
labeling  at  the  time  of.  or  soon  after, 
approval. 

I I  The  agency  estimated  the  costs  to 
industry  of  the  required  new  pediatric 
studies  by  first  determining  what  the 
annual  costs  would  have  been  in  1993 
to  1997,  had  the  rule  become  effective 
in  1993.  The  methodology  included:  (1) 
Constructing  a  data  base  of  all  583 
NDA's  and  efficacy  supplements 

j  approved  by  the  agency  over  that  5-year 
period  for  drugs  and  biologicals  likely  to 
produce  health  benefits  in  the  pediatric 
population,  (2)  determining  which  of 
those  applications  would  have  been 
1  Required  to  conduct  additional  pediatric 
Studies,  (3)  calculating  how  many 
unapproved  and  already  marketed  drugs 
and  biologicals  would  have  needed 
additional  pediatric  studies,  and  (4) 
I  Estimating  the  size  and  cost  of  the 
additional  studies.  The  analysis 
indicated  that,  on  average,  this 
regulation  would  have  required  an 
estimated  378  additional  pediatric 
Studies  on  about  82  drugs  and 


biologicals  per  year.  These  studies 
would  have  involved  a  total  of  10,860 
pediatric  patients.  7,408  in  efficacy 
studies,  and  3.452  in  PK  studies.  In 
addition,  an  estimated  33  of  the  82 
drugs  and  biologicals  needing  new 
pediatric  data  each  year  may  have 
needed  new  pediatric  dosage  forms. 
FDA  judges  that  the  additional  studies 
would  have  cost  about  $45  million  and 
the  new  dosage  formulations  about  $33 
million  annually,  for  a  total  annual  cost 
of  almost  $80  million.  The  agency 
found,  however,  that  roughly  42  percent 
of  the  costs  of  the  studies  would  have 
been  spent  voluntarily  had  the  extended 
pediatric  exclusivity  provisions  of  the 
recent  FDAMA  statute  been  in  place. 
Adjusting  for  this  effect  lowers  the 
agency's  final  cost  estimate  for  this  rule 
to  about  $46.7  million  per  year. 

FDA  could  not  develop  a  quantifiable 
estimate  of  the  benefits  of  this 
regulation,  although  numerous 
anecdotal  examples  illustrate  the 
current  health  problem.  To  consider 
some  of  the  potential  benefits,  the 
agency  examined  hospitalization  rates 
for  five  serious  illness  (asthma,  HIV/ 
AIDS,  cancer,  pneumonia,  and  kidney 
infections)  and  found  significantly 
higher  rates  for  children  than  for 
middle-aged  adults.  Although  FDA  can 
not  estimate  the  extent  to  which  these 
differentials  reflect  the  relative  lack  of 
pharmaceutical  safety  and  efficacy 
information  for  pediatric  compared  to 
adult  use,  the  agency  calculated  that  a 
25  percent  reduction  in  these 
differentials  would  lead  to  direct 
medical  cost  savings  of  $228  million  per 
year.  FDA  also  estimates  that  about  two- 
thirds  of  the  approved  applications 
needing  pediatric  studies  will  be 
addressed  by  the  incentives  established 
by  FDAMA.  If  the  estimated  medical 
cost  savings  were  adjusted  by  a  similar 
ratio,  the  analysis  suggests  that  a  25 
percent  reduction  in  the  pediatric/adult 
hospitahzation  rate  differentials  would 
yield  annual  savings  of  $76  milUon  for 
these  five  illnesses. 

B.  Number  of  Affected  Products  and 
Required  Studies 

In  the  preamble  to  its  proposal,  FDA 
explained  that  neither  the  precise 
number  of  drugs  that  would  require 
additional  pediatric  studies  nor  the  cost 
of  these  studies  could  be  predicted  with 
certainty.  To  develop  plausible 
estimates  of  the  number  of  new  drugs 
and  biologicals  that  would  be  affected, 
the  agency  had  examined  the  pediatric 
labeling  status  at  time  of  approval  for 
each  NME  and  important  biological 
approved  from  1991  to  1995,  and  used 
these  estimates  to  project  the  number  of 
drugs  that  would  have  required 


additional  pediatric  data  had  the 
proposal  been  in  place  over  that  period. 

Several  industry  comments  declared 
that  FDA's  analysis  of  the  proposal 
substantially  underestimated  the 
economic  impact  by  understating  both 
the  number  and  size  of  the  studies  that 
would  be  required.  Only  two  of  the 
comments,  however,  included 
alternative  estimates.  One  suggested  that 
each  new  drug  could  require  the  testing 
of  300  or  more  pediatric  patients  for 
safety  data  alone.  The  other  comment 
estimated  that,  "each  new  drug  studied 
would  probably  require  a  minimum  of 
six  clinical  trials  (two  each  in  Phases  I, 
II,  and  III),  for  one  indication  and  one 
formulation."  This  comment  explained 
that  Phase  I  trials  would  include  20 
patients.  Phase  II  trials  50  patients,  and 
Phase  III  trials  100  patients.  Assuming 
two  trials  for  each  phase,  the  comment 
projected  that  34,000  pediatric  patients 
would  need  to  be  studied  each  year  (170 
patients  x  2  trials  x  100  drugs). 

FDA  agrees  that  some  applications 
will  require  data  from  a  substantial 
number  of  pediatric  patients.  The 
agency  believes,  however,  that  most 
studies  will  not  include  large  numbers 
ot'pediatric  patients.  For  example,  FDA 
does  not  necessarily  require  two 
pediatric  studies  for  each  trial  phase. 
Moreover,  FDA's  1994  final  rule  (59  FR 
6^^40)  explains  that  extrapolations  from 
adult  effectiveness  data  based  on  PK 
studies  and  oth^r  safety  data  can  be 
sufficient  to  provide  the  necessary 
pediatric  dosing  information  for  those 
drugs  and  biologicals  that  work  by 
similar  mechanisms  in  adults  and 
children.  The  agency  expects  that  the 
majority  of  the  studies  will  rely,  to  some 
extent,  on  such  extrapolations. 

On  the  other  hand,  the  proposal 
primarily  addressed  drugs  and 
biologicals  that  contained  no  previously 
approved  active  moiety.  The  final  rule 
requires  pediatric  data  for  new  active 
ingredients,  new  indications,  new 
dosage  forms,  new  dosing  regimens,  and 
new  routes  of  administration  that 
represent  a  meaningful  clinical  benefit 
over  existing  treatments  for  children,  or 
that  are  likely  to  be  widely  used  in 
children.  The  rule  also  requires 
pediatric  studies  for  marketed  drugs  and 
biologicals  that  are  already  widely  used 
arnong  children  for  the  claimed 
indications,  if  the  absence  of  adequate 
labeling  could  pose  significant  risks;  or 
if  the  drug  would  provide  a  meaningful 
clinical  benefit  over  existing  treatments 
for  pediatric  patients,  but  additional 
dosing  or  safety  information  is  needed 
to  permit  their  safe  and  effective  use  in 
children. 

To  develop  a  revised  estimate  of  the 
number  of  drugs  and  biologicals  that 
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would  require  additional  pediatric  data, 
FDA  constructed  a  data  base  of  all  583 
applications  and  efficacy  supplements 
approved  over  the  5-year  period  fix>m 
1993  to  1997  for  drugs  and  biologicals 
for  which  pediatric  labeling  would  be 
likely  to  provide  a  significant  health 
benefit.  The  selected  drugs  and 
biologicals  included  all  those  for  which 
the  active  moiety  was  listed  in  the 
priority  section  in  the  Federal  Register 
of  May  20, 1998  (63  FR  27733). 
document  entitled  "List  of  Drugs  For 
Which  Additional  Pediatric  Information 
May  Produce  Health  Benefits  in  the 
Pediatric  Population"  ("List"). 
Mandated  by  FDAMA,  this  publication 
includes  the  agency's  priority  list  of 
drugs  and  biologicals  that  would  likely 
provide  a  significant  benefit  to  the 
pediatric  population.  The  selection 
criteria  used  to  prepare  this  priority  Hst 
were  almost  identical  to  those  set  forth 
in  this  final  rule,  i.e., 

•  The  drug  product,  if  approved  for 
use  in  the  pediatric  population,  would 
be  a  significant  improvement  comp>ared 
to  marketed  products  lat)eled  for  use  in 
the  treatment,  diagnosis,  or  prevention 
of  a  disease  in  the  relevant  pediatric 
population  (i.e.,  a  pediatric  priority 
drug);  or. 

•  The  drug  is  widely  used  in  the 
pediatric  population,  as  measured  by  at 
least  50,000  prescription  mentions  per 
year;  or, 

•  The  drug  is  in  a  class  or  for  an 
indication  for  which  additional 
therapeutic  options  for  the  pediatric 
population  are  needed. 

FDA  then  identified  each  of  the  583 
applications  that  would  likely  have 
needed  additional  pediatric  studies  had 
this  rule  been  in  effect.  The  number  and 
type  of  studies  needed  were  projected 
based  on  specific  decision  rules  derived 
from  agency  experience  in  reviewing 
drug  applications  and  developed  strictly 
for  the  purpose  of  estimating  the 
regulatory  costs  of  this  rule.  Although  in 
practice,  these  rules  would  have  been 
subject  to  numerous  exceptions,  in  the 
aggregate,  FDA  believes  that  they 
provide  plausible  estimates  of  the  total 
number  and  type  of  pediatric  studies 
that  would  have  been  required.  The 
decision  rules  were  as  follows: 

1.  All  New  Chemical  Entities  (NCE's) 
and  biologicals  were  assumed  to  need 
both  an  efficacy  study  and  a  PK  study 
for  each  age  group  identified  in  the 
priority  section  of  the  "List"  as  needing 


pediatric  information,  although  FDA 
believes  that  this  assumption  overstates 
the  true  number  of  efficacy  studies  that 
will  be  needed. 

2.  For  the  following  categories  of 
applications,  both  an  efficacy  and  a  PK 
study  were  assumed  for  each  designated 
age  group.  Again,  FDA  believes  that  this 
assumption  may  overstate  the  true 
number  of  efficacy  studies  that  will  be 
needed: 

Neurological  drugs; 
Oncology  drugs; 
Nausea  agents; 
Pulmonary  agents; 
NSAIDs — arthritis/pain; 
AIDS/HIV  agents; 
Asthma  drugs; 
Anesthesia  drugs; 
Hormones; 

Dermatological  agents; 
Acne  agents 

3.  A  PK  study  alone  was  assumed 
sufficient  for  each  relevant  age  group  for 
the  following  types  of  non-NCE 
applications: 

Allergies; 

Infectious  diseases; 
Cardiovascular  diseases; 
Imaging  agents; 
Hematology  agents; 
GI  disorders; 
Urologic  drugs 

4.  If  pediatric  labeling  was  already 
adequate  as  the  result  of  an  approved 
application,  additional  applications  for 
new  dosage  forms  were  assumed  to  be 
exempt. 

5.  If  a  second  applicant  sought 
approval  for  the  same  indication  of  the 
same  drug  as  a  previous  applicant  that 
had  already  satisfied  the  pediatric 
labeling  requirements,  the  second 
applicant  was  considered  exempt  from 
the  pediatric  labeling  requirement. 

6.  Because  the  regulation  imposes 
requirements  only  on  new  NDA's  or 
efficacy  supplements  that  specifically 
address  an  indication  needing  pediatric 
data,  no  pediatric  requirements  were 
assumed  for  an  NDA  supplement 
submitted  for  a  new  indication  not 
identified  as  needing  pediatric  data. 

7.  Orphan  drugs  were  excluded  from 
additional  research  requirements. 

The  results  of  this  analysis  (see  Table 
3  of  this  document)  show  that  about  44 
percent,  or  an  estimated  255,  of  the  total 
583  drug  and  biological  applications  for 
the  products  on  the  priority  section  of 
the  "List"  drugs  approved  over  the  5- 
year  period  would  have  required 


additional  pediatric  studies,  had  the 
rule  been  in  effect  starting  in  1993. 
Assuming  separate  studies  for  each 
pediatric  age  group  specified  in  the 
"List."  indicates  that  an  estimated  459 
efficacy  studies  and  713  PK  studies 
would  have  been  required  for  these 
applications. 

These  estimates  understate  the 
required  research  effort,  however, 
because  they  omit  pediatric  studies  for 
drugs  that  fail  to  gain  approval.  It  is 
difficult  to  judge  how  much  additional 
pediatric  research  would  be  directed 
towards  nonapprovable  products.  The 
agency  notes,  however,  that  because 
only  about  63.5  percent  of  all  NME's 
that  enter  phase  III  trials  are  eventually 
approved  (Ref.  18).  the  number  of  drugs 
entering  phase  III  trials  is  about  58 
percent  greater  than  the  number  of 
actual  approvals  (100/63.5  =  1.58). 
Moregver,  there  are  two  additional 
complications.  First,  under  the  rule, 
FDA  expects  to  defer  for  several  years 
the  conduct  of  pediatric  studies  of  "me- 
too"  drugs  that  do  not  offer  a 
meaningful  therapeutic  benefit  and  that 
are  members  of  a  drug  class  that  already 
contains  an  adequate  number  of 
approved  products  with  pediatric 
labeling.  No  additional  pediatric  studies 
would  be  expected  for  this  group  of 
never  approved  drugs.  On  the  other 
hand,  applications  for  "lifesaving" 
drugs  may  need  to  begin  pediatric  trials 
by  the  start  of  Phase  II.  On  the 
assumption  that  these  two  factors  would 
roughly  offset,  FDA  has  retained  the  58 
percent  figure  as  a  reasonable 
adjustment  factor  to  account  for  the 
number  of  studies  conducted  for  drugs 
that  fail  to  gain  approval.  Finally,  each 
year,  the  agency  expects  to  identify 
about  two  "already  marketed"  drugs 
that  require  additional  pediatric  efficacy 
data. 

As  shown  in  Table  4  of  this 
document,  adjusting  for  the  "never 
approved"  and  the  "already  marketed" 
appUcations  implies  that,  had  this  rule 
become  effective  in  1993,  about  1,892 
new  pediatric  studies  would  have  been 
required  over  the  1993  to  1997  period. 
About  740  of  the  studies  would  have 
been  efficacy  studies  and  1,151  PK 
studies.  Thus,  on  average,  each  year,  the 
rule  would  have  required  about  378  new 
pediatric  studies  for  about  82  NDA's 
and  or  NDA  supplements — 148  efficacy 
studies  and  230  PK  studies. 
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Table  3.— Approved  New  Drug  Applications  and  Their  Supplements  From  1993  to  1997 


Approval  year 


Applications 

for  "List" 

Drugs 


Applications 
needing  pe- 
diatric stud- 
ies 


Efficacy 
studies  re- 
quired 


PK  studies 
required 


Total  stud- 
ies required 


New  dos- 
age forms 


1993  

1994  : 

^995  

1996  

1997  

Total  

Average 


77 
76 

107 
177 
146 


43 
42 
38 
74 
58 


63 
74 

69 
147 
106 


122 
118 
107 
213 
153 


185 
192 
176 
360 
259 


583 


255 


459 


713 


1,172 


117 


51 


92 


143 


234 


12 
17 
13 
29 

19 


90 


18 


Table  4.— All  New  Drug  Applications  and  Their  Supplements  From  1993  to  1997 


Approval  year 

Applications 

for  "List" 

Dnjgs2 

Applications 
needing  pe- 
diatric stud- 
ies 

Efficacy 
studies  re- 
quired 

PK  studies 
required 

Total  stud- 
ies required 

New  dos- 
age forms 

1993  

1994  

1995  

1996  

1997  

Total  

Average 

124 
123 
173 
286 
236 

69 
68 

61 

119 
94 

102 
119 
111 
237 
171 

197 
190 
173 
344 
247 

299 
310 
284 
581 
418 

22 
32 
24 
54 
35 

942 

411 

740 

1,151 

1.892 

167 

188 

82 

148 

230 

378 

33 

'  Includes  estimates  for  "unapproved"  and  "already  mar1<eted"  drugs. 
2  Adjusted  for  "unapproved"  and  "already  marketed"  drugs. 


C  Number  of  Pediatric  Patients 

The  number  of  pediatric  patients 
{needed  varies  with  the  particular  type  of 
idrug  studied.  How^ever,  based  on  agency 
experience,  FDA  estimates  that,  for  each 
pediatric  age  group  studied,  typical 
pediatric  PK  studies  may  involve  about 
15  patients  and  typical  efficacy  studies 
about  50  patients.  For  example,  if  2  of 
the  4  age  groups  lack  PK  studies,  FDA 
assumed  that  a  total  of  30  subjects 
would  be  needed  for  the  studies.  If  3  of 
|the  4  age  groups  lack  efficacy  studies,  a 
total  of  150  subjects  were  assumed  to  be 
Ineeded  in  all  3  age  groups.  These 
assumptions  indicate  that,  had  this  rule 
become  effective  in  1993,  each  year, 
about  82  NDA's  would  have  required 
additional  pediatric  studies;  7,408 
pediatric  patients  in  efficacy  studies  and 
3,452  pediatric  patients  in  PK  studies, 
for  an  annual  total  of  about  10,860 
pediatric  patients. 

£>.  Costs  of  Compliance 

I.  Cost  of  Pediatric  Studies 

FDA's  analysis  of  the  proposal 
assumed  that  new  studies  would  cost 
pharmaceutical  firms  fi-om  $5,000  to 
$9,000  per  pediatric  patient.  Only  one 
comment,  that  of  a  large  U.S. 
pharmaceutical  company,  submitted 
actual  estimates  of  the  cost  of 


conducting  pediatric  trials.  This 
comment  stated  that  a  PK  or 
bioavailability /bioeqivalency  study  of 
20  patients  would  cost  at  least  $100,000, 
a  Phase  II  trial  of  50  patients  would  cost 
a  minimum  of  $150,000,  and  a  Phase  III 
trial  of  100  patients  would  cost 
$200,000.  For  its  revised  analysis, 
therefore,  FDA  assumes  that  a  PK  study 
of  15  patients  will  cost  $100,000  per 
affected  age  group  and  that  an  efficacy 
study  of  50  patients  will  cost  $150,000 
per  affected  age  group.  Although  a  few 
trials  may  need  to  be  larger  and,  thus 
more  expensive;  others  will  require 
substantially  fewer  pediatric  patients. 
Thus,  FDA  believes  these  figures 
reasonably  project  the  average  added 
costs. 

As  FDA  estimates  that  the  regulation 
would  have  required  pharmaceutical 
companies  to  annually  conduct  an 
estimated  378  additional  pediatric 
studies  for  82  NDA's,  148  efficacy 
studies,  and  230  PK  studies;  the  above 
unit  cost  estimates  imply  total  industry 
costs  of  $45  million  annually.  Although 
the  industry  comment  that  included  the 
cost  data  projected  clinical  trial  costs 
totaling  over  $100  million  per  year,  this 
estimate  assumed  the  need  for  34,000 
additional  pediatric  patients.  FDA 
found  that  had  this  rule  been  in  placi 
over  the  1993  to  1997  period,  it  would 


have  required  additional  data  from 
about  10,860  patients  per  year. 

2.  Cost  of  New  Formulations 

In  its  earlier  analysis  of  the  proposal, 
FDA  calculated  that  about  30  percent  of 
all  NME's  were  available  only  in  tablets 
or  hard  capsules  at  the  time  of  approval. 
Acknowledging  the  potential  difficulties 
of  developing  new  formulations  for 
certain  drugs,  FDA  estimated  that  the 
overall  costs  could  average  $1  million 
for  each  new  formulation  developed. 
Several  comments  questioned  the 
agency's  estimates.  Based  on  an 
informal  survey  of  its  members,  a  major 
industry  trade  association  reported  that 
the  development  of  a  pediatric 
formulation  could  take  from  5  months  to 
4  years  and  cost  fix)m  $500,000  to  $3.5 
million.  It  also  objected  to  the  agency's 
estimate  of  the  number  of  drugs  that 
would  require  reformulation.  The 
association,  however,  apparently 
misunderstood  FDA's  methodology.  The 
agency  had  found  that  10  of  14  drugs 
per  year  would  not  need  reformulation 
because  a  potentially  adequate  dosage 
form  (liquid,  an  injectable,  a  solution,  a 
dermatological.  etc.)  was  already 
available.  The  association  believed  that 
FDA  has  assumed  that  only  tablets  and/ 
or  capsules  were  available  for  the  ten 
drugs.  None  of  these  comments. 
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however,  offered  an  alternative 
methodology  for  projecting  the  aggregate 
value  of  these  costs. 

To  develop  reasonable  estimates  of 
the  number  of  new  dosage  forms  that 
would  be  needed,  FDA  again  reviewed 
all  of  the  255  approved  drug 
appUcations  that  would  likely  have 
required  new  pediatric  studies  during 
the  1993  to  1997  period,  had  this  rule 
been  in  place.  The  agency  generally 
assiuned  that  those  drugs  identified  as 
having  a  meaningful  clinical  pediatric 
benefit  for  the  youngest  three  age 
groups,  but  available  only  in  tablets  or 
hard  capsules  at  the  time  of  approval, 
would  have  needed  to  develop  an 
alternative  dosage  form.  The  agency  also 
assumed  that  a  new  pediatric 
formulation  would  not  be  coimted  if  a 
more  appropriate  pediatric  dosage  form 
was  subsequently  approved  for  ^e  same 
drug.  FDA  is  aware  that  these  estimates 
can  not  be  considered  precise.  For 
example,  not  all  liquids  are  adequate  for 
pediatric  populations.  On  the  other 
hand,  new  formulations  may  not  be 
needed  if  a  drug  is  used  primarily  for 
children  between  the  ages  of  8  and  12 
years.  Nevertheless,  as  shown  in  Table 
3  of  this  document,  the  results  of  this 
methodology  show  that  about  35 
percent  of  the  approved  appUcations 
needing  studies,  or  at>out  18  per  year, 
would  have  needed  new  dosage  forms. 
Table  4  of  this  document  raises  this 


estimate  by  83  percent,  or  to  33  per  year, 
to  account  for  the  number  of  new  dosage 
forms  developed  for  drugs  not 
subsequently  approved.  While  FDA 
cannot  confidently  predict  a  typical 
initiation  time  for  this  effort,  the  83 
percent  adjustment  calculation  assumes 
that  work  on  about  25  percent  of  all  new 
formulations  would  be  Initiated  at  the 
start  of  Phase  2  trials  and  75  percent  by 
the  start  of  Phase  3  trials.  (The 
probability  of  approval  was  assumed  to 
be  .635  for  a  drug  entering  phase  3  trials 
and  .31  for  a  drug  entering  phase  2  trials 
(Ref.  18).) 

The  development  of  some  pediatric 
formulations  will  be  difficult,  the 
development  of  others  relatively 
straightforward  and  achieved  without 
substantial  problem.  The  rule  requires 
only  that  sponsors  take  all  reasonable 
steps  to  develop  needed  new 
formulations.  Thus,  while 
acknowledging  that  the  cost  for 
particularly  difficult  formulations  may 
be  higher,  FDA  has  retained  its  average 
cost  estimate  of  $1  million  to  develop 
each  new  dosage  form  and  projects  this 
total  industry  cost  at  nearly  $33  million 
per  year. 

3.  Cost  of  Added  Paperwork 
Requirements 

The  rule  also  requires  additional 
industry  effort  for  new  or  expanded 
paperwork  reporting.  Section  VI  of  this 


Table  5.— Estimated  Industry  Costs— Compliance  With 

[in  millions] 


document  describes  these  reporting 
tasks,  discusses  the  industry  comment 
that  questioned  the  agency's  estimate  of 
the  paperwork  burden  for  the  proposal, 
and  presents  the  agencies  revised 
estimate  for  this  final  rule.  As  shown  in 
that  section,  FDA  projects  an  annual 
burden  of  about  40,000  hours  per  year. 
On  the  assumption  that  25  percent  of 
these  hoius  will  be  for  upper 
management  staff,  50  percent  for  middle 
management  staff,  and  25  percent  for 
administrative  and  clerical  support,  at 
respective  labor  costs  of  $52,  $34,  and 
$17  per  hour,  FDA  estimates  these  total 
paperwork  costs  at  about  $1.4  million 
per  year. 

4.  Total  Costs 

Table  5  of  this  dociunent  siunmarizes 
the  agency's  estimates  of  costs  for 
efficacy  studies,  PK  studies,  new  dosage 
forms,  and  paperwork.  Because  the 
expense  of  pediatric  trials  and  dosage 
form  development  will  be  spread  over  2 
or  3  years  for  any  given  drug,  the  total 
costs  to  industry  in  any  given  year  are 
imlikely  to  vary  as  much  as  shown  in 
Table  5.  Most  importantly,  however,  the 
average  $80.1  million  annual  cost  figiu* 
reflects  only  what  the  rule  would  have 
cost  had  the  rule  been  in  effect  fi-om 
1993  to  1997.  The  incentives  generated 
by  the  additional  6-month  marketing 
exclusivity  offered  by  FDAMA  will 
reduce  the  future  costs  of  the  regulation. 

Pediatric  Labeling 


Year 


1993 

1994  

1995  

1996  

1997  

Average  Per  Year 


Efficacy 
studies 


Si  5.3 
17.9 
16.7 
35.6 
25.7 


$22.2 


PK  studies 


19.7 
19.0 
17.3 
34.4 
24.7 


$23.0 


New  dos- 
age form 
developed 


22.3 
31.6 
24.1 
53.9 
35.3 


$33.4 


Paperwori< 


1.4 
1.4 
1.4 
1.4 

1.4 


$1.4 


Total 


58.6 
69.9 
59.5 
125.2 
87.0 


$80.0 


FDA  cannot  develop  precise 
adjustments  for  the  forthcoming  effects 
of  FDAMA,  due  to  the  complexity  of  the 
economic  forecasting  that  would  be 
needed.  Nevertheless,  the  agency 
developed  rough  projections  of  the 
potential  impact  of  this  statute  by 
comparing  the  estimated  present  value 
of  the  6-month  exclusivity  gain  with  the 
estimated  cost  of  the  new  pediatric 
studies,  for  each  of  the  85  drugs  with 
apphcations  approved  in  1993  and  1994 
that  would  have  needed  new  pediatric 
labeling.  (More  recent  years  were  not 
used,  because  the  revenues  of  newer 
drugs  are  far  below  their  peak  values.) 


Where  the  estimated  exclusivity  gain 
exceeded  the  cost  of  all  required 
studies,  including  the  development  of 
new  dosage  forms,  FDA  concluded  that 
the  studies  for  that  drug  would  have 
been  initiated  voluntarily  and  their  cost 
attributable  to  FDAMA  rather  than  to 
this  regulation. 

The  methodology  assumed  that  a  6- 
month  gain  of  marketing  exclusivity 
would  be  worth  about  25  percent  of  a 
drug's  annual  sales  revenue  during  the 
year  the  exclusivity  is  needed,  less  60 
percent  for  production,  administrative, 
and  marketing  costs  (Ref.  19).  Costs  of 
conducting  the  required  studies  for  each 


of  the  85  drugs  were  based  on  the  cost 
estimates  described  previously 
($150,000  for  each  efficacy  study, 
$100,000  for  each  PK  study,  and  $1 
million  for  each  new  dosage  form.  The 
present  value  of  the  additional  revenues 
(at  a  7  percent  discount  rate)  were 
calculated  from  1997  sales  data 
published  by  IMS  America  (Ref.  20). 
Because  1997  sales  revenues  probably 
underestimate  the  sales  revenues  that 
will  be  realized  at  the  time  that  the 
added  exclusivity  is  used,  this 
methodology  likely  underestimates  the 
effects  of  FDAMA.  hence  overestimating 
the  costs  of  the  rule.  In  general. 
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however,  this  analysis  was  insensitive 
to  the  precise  assumptions  used.  For 
example,  using  an  11  percent  rather 
than  7  percent  discount  rate  raises  the 
cost  totals  by  only  $1.2  million  per  year. 

The  analysis  found  that  the  necessary 
studies  would  have  been  conducted 
voluntarily  for  56  out  of  the  85  affected 
applications  (66  percent).  Adjusting 
estimates  of  only  the  approved 
applications  by  this  percentage 
(FDAMA  was  not  assumed  to  affect 
studies  for  applications  not  obtaining 
approval),  FDA  projects  that  the  annual 
costs  attributable  to  this  rule  will  be 
approximately  $46.7  million,  or  about 
42  percent  below  the  non-FDAMA 
adjusted  figure  of  $80  million. 

Further,  although  the  agency  has  not 
yet  evaluated  the  full  economic  impact 
of  the  FDAMA  legislation,  it  believes 
that  the  present  value  of  the  net 
revenues  expected  from  the  6  months  of 
added  exclusivity  granted  under  the 
new  FDAMA  legislation  will  greatly 
exceed  the  additional  costs  imposed  by 
this  regulation.  One  industry 
publication  (MedAdNews,  June  1998,  p. 
10)  for  example,  reports  that  products 
currently  valued  at  $41  billion  in  annual 
sales  will  come  off  patent  between  1998 
and  2008,  or  an  average  of  $11  billion 
per  year.  Alternatively,  FDA  estimates 
that  the  annual  revenues  for  NCE's 
coming  off  patent  may  average  between 
$200  and  $300  million  each.  If  25  NCE's 
lose  exclusivity  each  year,  these  annual 
revenues  would  range  from  $5  billion  to 
$7.5  billion.  If  only  60  percent  of  these 
NCE's  become  eligible  for  extended 
exclusivity,  the  methodology  described 
above  implies  that  industry  net  incomes 
will  increase  from  $300  to  $450  million 
per  year.  Thus,  FDAMA  and  this  rule, 
taken  together,  will  provide  critical 
pediatric  information  without  diverting 
current  resources  from  pharmaceutical 
innovation. 

E.  Benefits 

The  rule  addresses  two  major 
problems  associated  with  the  lack  of 
adequate  information  on  the  effects  of 
drugs  on  pediatric  patients:  (1)  Adverse 
drug  reactions  in  children  due  to 
inadvertent  drug  overdoses  or  other 
drug  administration  problems  that  could 
be  avoided  with  better  information  on 
appropriate  pediatric  use;  and  (2)  under 
use  of  safe  and  effective  drugs  for 
children  due  to  the  prescribing  of  an 
inadequate  dosage  or  regimen,  a  less 
effective  drug,  or  no  drug  at  all  because 
of  uncertainty  over  the  drug's  effect  on 
children  or  the  unavailability  of  a 
pediatric  formulation.  By  developing 
improved  information  on  whether,  and 
in  what  dosage,  a  drug  is  safe  and 
effective  for  use  in  children,  FDA 


believes  that  the  regulation  will  result  in 
fewer  adverse  drug  reactions  and  fewer 
instances  of  less-than-optimal  treatment 
of  pediatric  patients. 

Despite  numerous  reports  of  children 
endangered  by  the  absence  of  adequate 
drug  labehng,  FDA  has  found  no 
systematic  studies  in  the  literature  that 
evaluate  the  overall  magnitude  of  the 
harm  that  results  from  the  incomplete 
labeling  of  drugs  for  use  in  children.  In 
the  preamble  to  the  proposal,  the  agency 
specifically  requested,  "information  on 
any  available  studies  or  data  related  to 
the  incidence  and  costs  of  either 
undertreatment  or  avoidable  ADE's  in 
pediatric  age  groups  due  to  the  lack  of 
information  on  the  effects  of 
pharmaceuticals."  The  comments 
received  cited  case  after  case  of  children 
who  have  died  or  suffered  because  of 
the  inadequate  testing  of  drugs  in 
children,  but  the  information  was 
largely  anecdotal  and  related  to 
particular  instances  of  drug  misuse  or 
underuse. 

For  example,  physicians  who  care  for 
HIV-infected  patients  expressed 
frustration  at  their  inability  to  treat 
children  with  drugs  known  to  be 
effective  in  adults.  Pulmonary 
specialists  described  the  dearth  of 
information  on  risks  versus  benefits  of 
new  antimicrobials  for  pediatric 
patients,  citing  the  example  of 
ciprofloxacin,  a  quinolone  that  may  be 
valuable  in  treating  cystic  fibrosis, 
although  the  safety  and  effectiveness  of 
the  drug  in  children  has  not  been 
established.  Comments  received  from 
asthma  specialists  reaffirmed  the 
difficulties  of  administering 
medications,  treating  drug  side  effects, 
or  withholding  treatment  for  children 
with  asthma,  due  to  the  lack  of  research 
on  drug  safety  and  effectiveness. 

In  both  written  comments  and  in 
commentary  at  the  public  hearing  in 
October  1997,  concerns  were  raised 
about  the  costs  of  not  implementing  a 
requirement  for  pediatric  labeling. 
Avoidable  adverse  outcomes,  cited  in 
relation  to  pediatric  dosage  problems, 
included  opportunistic  infections  from 
too  much  immunosuppression,  and  loss 
of  grafts  in  pediatric  renal  transplant 
patients  with  too  little 
immunosuppression.  Comments  also 
cited  added  health  care,  including 
increased  hospitalizations,  required  as  a 
result  of  less  effective  treatment  for 
pediatric  patients.  One  comment 
estimated  the  cost  of  delayed  access  in 
terms  of  infant  deaths,  attributing  an 
additional  2,000  unnecessary  infant 
deaths  over  a  2-year  period  to  the  delay 
in  access  to  AZT  for  HIV-exposed 
infants.  Another  suggested  using  the 
Vaccine  Injury  Compensation  program 


figure  of  $250,000  per  child  as  the  value 
of  an  avoided  death  resulting  from  an 
ADR.  Other  comments  confirmed  that 
many  adverse  outcomes  develop  quickly 
and  would  be  detected  in  early  clinical 
studies  (e.g.,  "gray  syndrome"  in  babies 
treated  with  chloramphenicol). 

While  clearly  demonstrating  the 
critical  need  for  improved  pediatric 
information,  these  comments  do  not 
suggest  a  practical  methodology  for 
quantifying  the  aggregate  benefits  of  this 
rule.  FDA,  also,  has  been  unable  to 
develop  a  precise  assessment  of  the 
probable  regulatory  benefits.  The 
agency's  approach  to  estimating 
regulatory  benefits  therefore  is  framed 
in  terms  of  the  following  two  questions: 
(1)  Are  data  available  to  assess  current 
differences  in  the  safety  of  drug  therapy 
for  adults  versus  children  with  the  same 
condition?  and  (2)  Are  data  available  to 
assess  current  differences  in  the 
effectiveness  of  drug  therapy  for  adults 
versus  children  with  the  same 
condition? 

FDA  first  attempted  to  assess  the 
safety  of  drug  therapy  by  looking  for 
differences  in  the  frequency  and 
severity  of  ADR's  for  adults  versus 
children  treated  for  the  same  condition. 
The  available  clinical  and  health  survey 
data,  however,  did  not  provide  a  reliable 
estimate  of  the  contribution  of  ADR's  to 
pediatric  as  compared  to  adult  rates  of 
mortality  and  morbidity.  ADR-related 
data  are  limited  by  the  lack  of  a  general 
requirement  and  a  ready  mechanism  for 
the  comprehensive  reporting  of 
incidents  directly  attributable  to  ADR's 
(Ref.  21).  Moreover,  most  available 
studies  have  not  addressed  ADR  rates 
and  associated  death  rates  by  age  group 
within  a  treated  condition  (Refs.  22,  23, 
and  24).  For  example,  one  study  of 
pediatric  patients  shows  an  ADR-related 
admission  rate  in  the  range  of  only  2.0 
to  ^.2  percent,  well  below  the  average 
for  aduh  and  pediatric  studies 
combined.  Pediatric  cancer  patients, 
however,  experienced  a  22  percent 
ADR-admission  rate  (Ref.  25),  suggesting 
that  pediatric  risks  may  be  significantly 
greater  within  condition-defined 
subpopulations.  In  addition,  potential 
concerns  about  negative  public  attention 
(Ref.  26)  or  liability  inhibit  reporting  of 
ADII's.  Finally,  for  many  seriously  ill 
patients,  it  is  very  difficult  to  attribute 
a  specific  medical  outcome  to  a 
particular  medication,  as  opposed  to 
some  other  complication  in  the  patient's 
condition,  or  misadventure  in  the 
patient's  care.  The  agency  found 
therefore  that  it  could  not  rely  on 
available  ADR  studies  to  derive  an 
assessment  of  the  potential  benefits  of 
this  rule. 
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Data  to  assess  the  effectiveness  of  drug 
therapy  would  indicate  differences  in 
clinical  outcomes,  or  in  other  health 
care  utilization  concomitant  with  drug 
therapy.  If  drug  therapies  for  children 
were  less  effective  than  that  for  adults 
with  the  same  condition,  one  might  see 
longer  recovery  times,  or  lower  recovery 
rates,  together  with  increased  health 
services  use,  assuming  a  similar 
prognosis  and  course  of  illness.  A 
limitation  to  this  approach  is  that  the 
prognosis  and  course  of  illness  may  not 
be  the  same  in  children  and  adults  with 
the  same  serious  health  condition,  even 
if  the  same  drugs  were  included  in  best- 
practice  treatment.  Moreover, 
differential  patterns  of  health  care 
utilization  may  reflect  variations  in 
physician  practice  patterns,  insurance 
benefits,  or  patient  and  family  behavior 
and  preferences,  rather  than  measures  of 
drug  effectiveness.  Notwithstanding 
such  limitations,  comparisons  of  health 
care  resource  use  for  one  therapeutic 
approach  compared  to  another  are 
commonly  used  in  evaluations  of 
therapy  effectiveness  in  the  field  of 
pharmacoeconomics.  In  this  instance. 
FDA  finds  that  health  care  utilization 
data  may  provide  at  least  an  indirect 
indication  of  potential  benefits. 
Hospitalization  rates,  in  particular,  are 
the  most  extensively  studied  measure  of 
morbidity  related  to  adverse  drug 
reactions  and  of  quality  of  care  for  a 
number  of  chronic  (e.g.,  asthma)  and 
acute  conditions  (e.g..  pneumonia) 
(Refs.  27  and  28).  While  hospitalizations 
due  to  adverse  drug  reactions  or  drug 
therapy  undertreatment  are  not  always 
recognized,  these  admissions  are 
routinely  classified  urith  a  primary 
diagnosis  of  the  underlying  disease. 
FDA  therefore  has  relied  on  diagnosis- 
related  hospitalization  rates  to  develop 
an  order-of-magnitude  assessment  of  the 
potential  benefits  of  this  rule. 

For  this  assessment,  the  agency 
compared  rates  of  hospitalization  of 
pediatric  patients  to  rates  of 
hospitalization  of  adult  patients  for 
several  important  disease  conditions. 
Next,  the  agency  examined  the  potential 
direct  and  indirect  cost  savings  that 
would  be  realized  by  diminishing  any 
age-related  disparities.  The  pediatric 
population  was  defined  to  hie  all  persons 
under  the  age  of  15  and  the  comparison 
group  to  be  those  adults  between  the 
ages  of  15  and  44.  (The  exclusion  of 
older  adult  patients  minimizes  the 
confounding  effect  of  the  age-related 
increased  morbidity  and  mortafity.) 
Comparisons  were  limited  to  asthma, 
HIV/ AIDS,  cancer,  pneumonia,  and 
kidney  infection,  as  these  conditions  are 
life  threatening,  occur  in  both  adults 


and  children,  and  comparable  data  are 
available  for  adult  and  pediatric 
patients.  Moreover,  reports  received  in 
the  FDA  Spontaneous  Reporting  System 
(SRS)  in  1993  indicated  that  the 
therapeutic  areas  for  which  the  highest 
number  of  ADR's  were  reported  for 
patients  under  age  15.  relative  to  the 
number  reported  for  patients  15  to  44. 
included  those  for  anti-infectives. 
pulmonary  drugs  and  oncology  drugs. 

Direct  costs  were  based  on  the 
estimated  number  of  cases, 
hospitalization  rates,  and  length  of  stay 
for  each  of  the  selected  conditions.  The 
number  of  cases  reported  were  based  on 
national  health  survey  (Ref.  29)  and 
public  surveillance  data  (Refs.  30,  31. 
and  32).  In  1994.  the  total  number  of 
cases  for  these  5  conditions,  in  patients 
under  age  15,  was  approximately  6.65 
million.  The  total  number  of  cases  for 
patients  ages  15  to  44  was 
approximately  8.3  million.  The  number 
of  hospitalizations  per  year  for  which 
the  selected  condition  was  the  primary 
diagnosis  was  obtained  from  the 
National  Hospital  Discharge  Survey 
(Ref.  33).  As  shown  in  Table  6  of  this 
document,  the  pediatric  hospitalization 
rate  exceeded  the  adult  rate  for  all  five 
conditions. 

Table  6.— Hospitalization  Rates 
PER  Patient  per  Year 


Primary  diagnosis 

Rate 
under 
age  15 

Rate 

for 

ages 

15-44 

Asthma 

.045 
.533 
4.247 
.147 
.191 

094 

HIV/AIDS 

Cancer 

Pneumonia  

Kidney  Infection  

.233 

3.903 

.129 

073 

The  average  length  of  hospital  stay 
(ALOS)  for  patients  with  the  selected 
condition  as  the  primary  diagnosis 
(based  on  ICI>-9  code)  was  obtained 
from  recent  hospital  survey  data  (Ref. 
34),  the  average  cost  per  day  of  inpatient 
hospital  care  for  each  of  the  selected 
conditions  was  based  on  hospital  charge 
data  reported  in  the  survey  (Ref.  35). 
and  the  cost  of  physician  services 
associated  with  each  episode  of 
hospitalization  was  based  on  physician 
charge  data  (Ref.  36).  Each  episode  of 
care  was  assumed  to  include  physician 
charges  for  emergency  room  service, 
daily  inpatient  visits,  and  a 
postdischarge  office  visit.  For  cancer 
hospitalizations,  daily  inpatient  visits 
and  a  followup  office  visit  were 
included.  The  calculation  of  indirect 
costs  assumed  8  hours  of  parental  time 
away  fi-om  work  for  each  episode  of 
hospitalization  and  income  and 


productivity  losses  based  on  average 
employee  compensation,  as  reported  in 
the  1997  U.S.  Statistical  Abstract.  A 
detailed  description  of  all  assumptions, 
calculations,  and  data  sources  is 
included  in  the  full  agency  report  (Ref. 
37). 

The  assumed  hypothesis  is  that  a 
substantial  fraction  of  the  difference 
between  pediatric  and  adult 
hospitalization  rates  for  like  disease 
conditions  are  attributable  to  the  greater 
range  of  drug  therapies  and  better 
information  on  drug  dosages  for  adults. 
FDA  cannot  estimate  the  precise 
magnitude  of  the  relevant  fraction. 
Nevertheless,  if  the  differentials 
between  pediatric  and  adult 
hospitalization  rates  were  reduced  by  25 
percent,  the  resulting  direct  cost  savings 
would  be  $228  million,  with  indirect 
cost  savings  of  $5.3  million  per  year.  If 
the  differentials  were  reduced  by  as 
much  as  50  percent,  the  direct  cost 
savings  would  be  $456  million  per  year, 
with  indirect  savings  of  $10.6  million. 
Even  if  the  differentials  were  as  low  as 
10  percent,  the  resulting  reductions  in 
hospitalization  would  lead  to  direct  cost 
savings  of  $91.2  million,  with  indirect 
savings  of  $2.1  million  per  year. 

The  timing  of  die  benefit  after  the 
rule's  implementation  is  uncertain.  The 
previous  values  represent  the  potential 
benefit  over  time  as  the  safety  and 
effectiveness  of  drugs  are  more 
extensively  tested,  new  and  already 
marketed  drugs  become  labeled  for  use 
in  children,  and  new  formulations  and 
dosage  forms  are  developed  to  facilitate 
therapy  for  children.  The  figures  may 
overestimate  the  impact  for  the  selected 
conditions  over  the  next  few  years,  but 
may  underestimate  the  potential 
benefits  for  these  patients  in  the  longer 
term  if  there  is  an  increasing  prevalence 
of  asthma,  cancer,  and  respiratory  and 
other  infectious  diseases  in  the  pediatric 
population.  Thus,  the  lower  reduction 
estimate  may  be  more  realistic  in  the 
near-term,  with  the  higher  reduction 
estimates  offering  a  better  indication  of 
longer-term  benefit. 

As  discussed  previously,  FDA 
believes  that  the  new  FDAMA  statute 
will  cause  some  of  these  pediatric 
studies  to  be  conducted  voluntarily.  In 
its  assessment  of  costs,  the  agency  found 
that  about  two-thirds  of  the  applications 
for  approved  drugs  needing  pediatric 
studies  may  be  undertaken  voluntarily 
due  to  the  incentives  established  by 
FDAMA.  Adjusting  the  previous 
medical  cost  savings  by  a  similar  ratio 
suggests  that  if  all  of  the  new  pediatric 
studies  achieved  a  25  percent  reduction 
in  the  pediatric/adult  hospitalization 
differentials,  the  additional  studies 
prompted  by  this  rule  would  yield 
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annual  savings  of  $76  million  for  just 
those  five  diseases.  This  estimate  may 
represent  a  lower  bound  on  the  benefits 
to  pediatric  patients,  however,  because 
a  number  of  other  disease  conditions  are 
also  common  to  children  and  adults, 
including  such  life-threatening 
conditions  as  hypertensive  disease  and 
renal  disease.  These  pediatric 
populations  also  would  experience 
significant  benefits  from  increased 
safety  and  access  to  drug  treatments 
currently  available  only  to  adult 
patients.  Moreover,  the  analysis  omits 
any  quantification  of  benefits  for 
reduced  pain  and  suffering  and  reduced 
pediatric  mortality.  Thus,  the  full 
benefits  of  the  rule  could  easily  exceed 
^  $100  million  per  year.  Therefore,  in 
accordance  with  the  SBREFA,  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(the  Administrator)  has  determined  that 
this  rule  is  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  and  thus  is  a  major  rule  for  the 
purpose  of  congressional  review. 

F.  Small  Entities 

The  rule  will  impose  a  burden  on 
relatively  few  small  entities,  because 
new  drug  development  is  typically  an 
activity  completed  by  large 
multinational  firms.  Only  one  industry 
comment  questioned  the  agency's 
determination  that  the  rule  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  That  comment 
indicated  that  about  1,500  small  entities 
are  conducting  diagnostic  and 
therapeutic  R&D  in  the  United  States 
and  that  "(c]ontributions  to  new  drug 
approvals  by  the  'biotech'  and  'small 
pharma'  sector  are  increasing  year  by 
year,  and  the  pace  of  change  will — 
almost  certainly — continue." 

FDA  agrees  tnat  small  firms 
contribute  substantially  to  the  early 
development  of  many  new  drugs  and 
biologicals.  Nevertheless,  because  of  the 
considerable  resources  needed  for 
clinical  testing  and  marketing,  the 
agency  finds  that  very  few  of  these  small 
firms  retain  ownership  and  control 
through  the  large-scale  clinical  testing 
and  approval  stages.  Moreover,  many  of 
the  products  that  are  sponsored  by  small 
companies  are  eligible  for  orphan 
designation  and  therefore  exempted 
from  this  rule.  To  approximate  the 
number  of  small  firms  that  might  be 
significantly  affected,  FDA  determined 
the  sponsor  company  size  for  all  of  the 
approved  applications  that  may  have 
required  additional  pediatric  studies 
had  this  rule  been  in  place  over  the 
years  from  1993  to  1997.  The  agency 
found  that,  on  average,  based  on  the 


Small  Business  Administration's 
definition  of  a  small  firm,  only  three 
approved  applications  per  year  were 
submitted  by  small  companies. 
Multiplying  by  the  previously  described 
1.58  factor  to  account  for  unapproved 
applications  increases  this  estimate  of 
the  number  of  small  entities  that  may 
have  been  significantly  affected  by  this 
rule  to  just  five  small  firms  per  year. 
Because  the  agency  has  certified  that  the 
rule  will  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  does  not  require  the 
agency  to  prepare  a  Regulatory 
Flexibility  Analysis.  Moreover,  the 
agency  further  points  out  that  the 
required  new  studies  will  comprise  a 
very  small  part  of  the  total  cost  of 
developing  new  drugs  or  biologies, 
which  is  generally  estimated  in  the 
hundreds  of  millions  of  dollars  for  each 
new  drug. 

G.  Regulatory  Alternatives 

The  agency  carefully  examined  two 
major  alternatives  to  the  final  rule.  The 
first  alternative  considered  was  the 
initial  proposal,  which  covered  only 
NCE's.  The  estimated  cost  of  this 
alternative,  excluding  the  FDAMA 
adjustment,  would  be  about  $40  million, 
or  roughly  50  percent  of  the  cost  of  the 
final  rule.  The  agency  rejected  this 
alternative  because  of  the  predominant 
view  of  the  medical  community  that 
additional  pediatric  data  were  needed 
for  all  of  the  drugs  and  biologicals  that 
may  be  therapeutically  significantly  in 
pediatric  populations,  not  just  for  the 
new  chemical  entities. 

The  other  major  alternative 
considered  was  to  delay  implementation 
of  the  rule  until  the  effects  of  the  new 
FDAMA  statute  were  reviewed.  FDA 
fully  expects  the  FDAMA  exclusivity 
provisions  to  provide  a  substantial 
incentive  to  conduct  large  numbers  of 
pediatric  studies.  Nevertheless,  the 
agency  finds  that  relying  on  these 
incentives,  alone,  would  leave 
numerous  gaps  in  many  important  areas 
of  pediatric  labeling.  For  example,  as 
described  earlier  in  this  preamble, 
voluntary  research  may  overlook  studies 
for  many  important  drugs,  especially 
where  such  studies  require  the 
development  of  new  pediatric  dosage 
forms.  Thus,  notwithstanding  FDAMA 
incentives,  FDA  has  determined  that 
this  regulation  is  necessary  to  protect 
the  pediatric  population  and  that  further 
delay  is  not  warranted. 
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21  CFR  Part  201 

Drugs.  Labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  312 

Drugs.  Exports.  Imports, 
Investigations.  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements,  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies.  Confidential 
business  information. 

The^fore.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  parts  201.  312.  314, 
and  601  are  amended  as  follows: 


PAFrr  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C  321.  331.  351.  352, 
353.  355,  357,  358,  360.  360b,  360gg-360ss, 
371.  374.  379e:  42  U.S.C.  216,  241,  262.  264. 

2.  Section  201.23  is  added  to  subpart 
A  to  read  as  follows: 

S  201 .23    Required  pediatric  studies. 

(a)  A  mtinufacturer  of  a  marketed  drug 
product,  including  a  biological  drug 
product,  that  is  used  in  a  substantial 
number  of  pediatric  patients,  or  that 
provides  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients,  as  defined  in 
§§  314.55(c)(5)  and  601.27(c)(5)  of  this 
chapter,  but  whose  label  does  not 
provide  adequate  information  to  support 
its  safe  and  effective  use  in  pediatric 
populations  for  the  approved 
indications  may  be  required  to  submit 
an  appUcation  containing  data  adequate 
to  assess  whether  the  drug  product  is 
safe  and  effective  in  pediatric 
populations.  The  appUcation  may  be 
required  to  contain  adequate  evidence 
to  support  dosage  and  administration  in 
some  or  all  pediatric  subpopulations, 
including  neonates,  infants,  children, 
and  adolescents,  depending  upon  the 
known  or  appropriate  use  of  the  drug 
product  in  such  subpopulations.  The 
applicant  may  also  be  required  to 
develop  a  pediatric  formulation  for  a 
drug  product  that  represents  a 
meaningful  therapeutic  benefit  over 
existing  therapies  for  pediatric 
populations  for  whom  a  pediatric 
formulation  is  necessary,  unless  the 
manufacturer  demonstrates  that 
reasonable  attempts  to  produce  a 
pediatric  formulation  have  failed. 

(b)  The  Food  and  Drug 
Administration  (FDA)  may  by  order,  in 
the  form  of  a  letter,  after  notifying  the 
manufacturer  of  its  intent  to  require  an 
assessment  of  pediatric  safety  and 
effectiveness  of  a  pediatric  formulation, 
and  after  offering  an  opportunity  for  a 
written  response  and  a  meeting,  which 
may  include  an  advisory  committee 
meeting,  require  a  manufacturer  to 
submit  an  appUcation  contcdning  the 
information  or  request  for  approval  of  a 
pediatric  formulation  described  in 
peu^graph  (a)  of  this  section  within  a 
time  specified  in  the  order,  if  FDA  finds 
that: 

(1)  The  drug  product  is  used  in  a 
substantial  number  of  pediatric  patients 
for  the  labeled  indications  and  the 
absence  of  adequate  labeUng  could  pose 
significant  risks  to  pediatric  patients;  or 

(2)  There  is  reason  to  believe  that  the 
drug  product  would  represent  a 
meaningful  therapeutic  benefit  over 


or 
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existing  treatments  for  pediatric  patients 
for  one  or  more  of  the  claimed 
indications,  and  the  absence  of  adequate 
labeling  could  pose  significant  risks  to 
pediatric  patients. 

(c)(1)  An  applicant  may  request  a  full 
waiver  of  the  requirements  of  paragraph 
(a)  of  this  section  if  the  applicant 
certifies  that: 

(i)  Necessary  studies  are  Impossible  or 
highly  impractical  because,  e.g.,  the 
number  of  such  patients  is  so  small  or 
geographically  dispersed,  or 

(ii)  There  is  evidence  strongly 
suggesting  that  the  product  would  be 
ineffective  or  imsafe  in  all  pediatric  age 
groups. 

(2)  An  applicant  may  request  a  partial 
waiver  of  the  requirements  of  paragraph 
(a)  of  this  section  with  respect  to  a 
specified  pediatric  age  group,  if  the 
applicant  certifies  that: 

I  (i)  The  product: 

(A)  E>oes  not  represent  a  meaningful 
therapeutic  benefit  over  existing 
therapies  for  pediatric  patients  in  that 
age  group,  and 

(B)  Is  not  likely  to  be  used  in  a 
substantial  number  of  patients  in  that 
age  group,  and 

(C)  The  absence  of  adequate  labeling 
could  not  pose  significant  risks  to 
pediatric  patients;  or 

(ii)  Necessary  studies  are  impossible 
or  highly  impractical  because,  e.g.,  the 
number  of  patients  in  that  age  group  is 
so  small  or  geographically  dispersed,  or 
'  '(iii)  There  is  evidence  strongly 
suggesting  that  the  product  would  be 
ineffective  or  unsafe  in  that  age  group, 

(iv)  The  applicant  can  demonstrate 
that  reasonable  attempts  to  produce  a 
pediatric  formulation  necessary  for  that 
age  group  have  failed. 

(3)  FDA  shall  grant  a  full  or  partial 
waiver,  as  appropriate,  if  the  agency 
finds  that  there  is  a  reasonable  basis  on 
which  to  conclude  that  one  or  more  of 
the  grounds  for  waiver  specified  in 
paragraphs  (c)(2)  or  (c)(3)  of  this  section 
have  been  met.  If  a  waiver  is  granted  on 
the  ground  that  it  is  not  possible  to 
develop  a  pediatric  formulation,  the 
waiver  will  cover  only  those  pediatric 
age  groups  requiring  that  formulation.  If 
a  waiver  is  granted  because  there  is 
evidence  that  the  product  would  be 
ineffective  or  unsafe  in  pediatric 
populations,  this  information  will  be 
included  in  the  product's  labeling. 

(d)  If  a  manufacturer  fails  to  submit  a 
supplemental  application  containing  the 
information  or  request  for  approval  of  a 
pediatric  formulation  described  in 
paragraph  (a)  of  this  section  within  the 
time  specified  by  FDA,  the  drug  product 
may  be  considered  misbranded  or  an 


unapproved  new  drug  or  imhcensed 
biologic. 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPUCATION 

3.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353,  355,  357,  371;  42  U.S.C  262. 

4.  Section  312.23  is  amended  by 
redesignating  paragraph  (a)(10)(iii)  as 
paragraph  (a)(10)(iv)  and  adding  new 
paragraph  (a)(10)(iii)  to  read  as  follows: 

§  312.23    IND  content  and  formaL 

(a)*   •  • 

(10)  *  *  • 

(iii)  Pediatric  studies.  Plans  for 
assessing  pediatric  safety  and 
effectiveness. 
***** 

5.  Section  312.47  is  amended  by 
revising  paragraph  (b)(l)(i)  and  the  first 
sentence  of  paragraph  (b)(l)(iv),  by 
removing  the  fifth  sentence  of  paragraph 
(b)(l)(v)  and  adding  two  sentences  in  its 
place,  by  revising  the  heading  of 
paragraph  (b)(2)  and  the  second  and  last 
sentences  of  the  introductory  text  of 
paragraph  (b)(2),  and  by  redesignating 
paragraph  (b)(2)(iii)  as  paragraph 
(b)(2)(iv)  and  by  adding  new  paragraph 
(b)(2)(iii)  to  read  as  follows: 

§312.47    Meetings. 

***** 

(b)*   *   * 

(1)  End-of-Phase  2  meetings — (i) 
Purpose.  The  purpose  of  an  end-of- 
phase  2  meeting  is  to  determine  the 
safety  of  proceeding  to  Phase  3,  to 
evaluate  the  Phase  3  plan  and  protocols 
and  the  adequacy  of  current  studies  tmd 
plans  to  assess  pediatric  safety  and 
effectiveness,  and  to  identify  any 
additional  information  necessary  to 
support  a  marketing  application  for  the 
uses  under  investigation. 
***** 

(iv)  Advance  information.  At  least  1 
month  in  advance  of  an  end-of-Phase  2 
meeting,  the  sponsor  should  submit 
background  information  on  the 
sponsor's  plan  for  Phase  3,  including 
summaries  of  the  Phase  1  and  2 
investigations,  the  specific  protocols  for 
Phase  3  clinical  studies,  plans  for  any 
additional  nonclinical  studies,  plans  for 
pediatric  studies,  including  a  time  line 
for  protocol  finaUzation,  enrollment, 
completion,  and  data  analysis,  or 
information  to  support  any  plaimed 
request  for  waiver  or  deferral  of 
pediatric  studies,  and,  if  available, 
tentative  labeling  for  the  drug.  •   *   * 

(v)  Conduct  of  meeting.  *   •   *  The 
adequacy  of  the  technical  information  to 
support  Phase  3  studies  and/or  a 


marketing  apphcation  may  also  be 
discussed.  FDA  will  also  provide  its 
best  'judgment,  at  that  time,  of  the 
pediatric  studies  that  will  be  required 
for  the  drug  product  and  whether  their 
submission  will  be  deferred  until  after 
approval.  •   *   • 

(2)  "Pre-NDA"  and  "pre-BLA" 
meetings.  *  *  *  The  primary  purpose  of 
this  kind  of  exchange  is  to  uncover  any 
major  unresolved  problems,  to  identify 
those  studies  that  the  sponsor  is  relying 
on  as  adequate  and  well-controlled  to 
estabUsh  the  drug's  effectiveness,  to 
identify  the  status  of  ongoing  or  needed 
studies  adequate  to  assess  pediatric 
safety  and  effectiveness,  to  acquaint 
FDA  reviewers  with  the  general 
information  to  be  submitted  in  the 
marketing  application  (including 
technical  information),  to  discuss 
appropriate  methods  for  statistical 
analysis  of  the  data,  and  to  discuss  the 
best  approach  to  the  presentation  and 
formatting  of  data  in  the  marketing 
application.  *   *   *  To  permit  FDA  to 
provide  the  sponsor  with  the  most 
useful  advice  on  preparing  a  marketing 
apphcation,  the  sponsor  should  submit 
to  FDA's  reviewing  division  at  least  1 
month  in  advance  of  the  meeting  the 
following  information: 
***** 

(iii)  Information  on  the  status  of 
needed  or  ongoing  pediatric  studies. 

***** 

6.  Section  312.82  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  and  by  removing  the  second  sentence 
of  paragraph  (b)  and  adding  two 
sentences  in  its  place  to  read  as  follows: 

§  31 2.82    Earty  consultation. 

***** 

(a)  Pre-investigational  new  drug  (IND) 
meetings.  •   *   •  The  meeting  may  also 
provide  an  opportunity  for  discussing 
the  scope  and  design  of  phase  1  testing, 
plans  for  studying  the  drug  product  in 
pediatric  populations,  and  the  best 
approach  for  presentation  and 
formatting  of  data  in  the  IND. 

(b)  End-of-phase  1  meetings.  *   *   * 
The  primary  purpose  of  this  meeting  is 
to  review  and  reach  agreement  on  the 
design  of  phase  2  controlled  clinical 
trials,  with  the  goal  that  such  testing 
will  be  adequate  to  provide  sufficient 
dat%on  the  drug's  safety  and 
effectiveness  to  support  a  decision  on  its 
approvabiUty  for  marketing,  and  to 
discuss  the  need  for,  as  well  as  the 
design  and  timing  of,  studies  of  the  drug 
in  pediatric  patients.  For  drugs  for  life- 
threatening  diseases,  FDA  will  provide 
its  best  judgment,  at  that  time,  whether 
pediatric  studies  will  be  required  and 
whether  their  submission  will  be 
deferred  until  after  approval.  •   *  * 
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PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

7.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  357,  371,  374,  379e. 

8.  Section  314.50  is  amended  by 
adding  paragraph  (d)(7)  to  read  as 
follows: 

§  314.50    Content  and  format  of  an 
application. 

***** 

(d)  *   *  * 

(7)  Pediatric  use  section.  A  section 
describing  the  investigation  of  the  drug 
for  use  in  pediatric  populations, 
including  an  integrated  summary  of  the 
information  (the  clinical  pharmacology 
studies,  controlled  clinical  studies,  or 
uncontrolled  clinical  studies,  or  other 
data  or  information)  that  is  relevant  to 
the  safety  and  effectiveness  and  benefits 
and  risks  of  the  drug  in  pediatric 
populations  for  the  claimed  indications, 
a  reference  to  the  full  descriptions  of 
such  studies  provided  under  paragraphs 
(d)(3)  and  (d)(5)  of  this  section,  and 
information  required  to  be  submitted 
under  §314.55. 
***** 

9.  Section  314.55  is  added  to  subpart 
B  to  read  as  follows: 

§  31 4.55    Pediatric  use  information. 

(a)  Required  assessment.  Except  as 
provided  in  paragraphs  (b),  (c),  and  (d) 
of  this  section,  each  application  for  a 
new  active  ingredient,  new  indication, 
new  dosage  form,  new  dosing  regimen, 
or  new  route  of  administration  shall 
contain  data  that  are  adequate  to  assess 
the  safety  and  effectiveness  of  the  drug 
product  for  the  claimed  indications  in 
all  relevant  pediatric  subpopulations, 
and  to  support  dosing  and 
administration  for  each  pediatric 
subpopulation  for  which  the  drug  is  safe 
and  effective.  Where  the  course  of  the 
disease  and  the  effects  of  the  drug  are 
sufficiently  similar  in  adults  and 
pediatric  patients,  FDA  may  conclude 
that  pediatric  effectiveness  can  be 
extrapolated  from  adequate  and  well- 
controlled  studies  in  aduUs  usually 
supplemented  with  other  information 
obtained  in  pediatric  patients,  such  as 
pharmacokinetic  studies.  Studies  may 
not  be  needed  in  each  pediatric  age 
group,  if  data  from  one  age  group  can  be 
extrapolated  to  another.  Assessments  of 
safety  and  effectiveness  required  under 
this  section  for  a  drug  product  that 
represents  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients  must  be  carried  out 
using  appropriate  formulations  for  each 


age  group(s)  for  which  the  assessment  is 
required. 

(b)  Deferred  submission.  (1)  FDA  may, 
on  its  own  initiative  or  at  the  request  of 
an  applicant,  defer  submission  of  some 
or  all  assessments  of  safety  and 
effectiveness  described  in  paragraph  (a) 
of  this  section  until  after  approval  of  the 
drug  product  for  use  in  adults.  Deferral 
may  be  granted  if,  among  other  reasons, 
the  drug  is  ready  for  approval  in  adults 
before  studies  in  pediatric  patients  are 
complete,  or  pediatric  studies  should  be 
delayed  until  additional  safety  or 
effectiveness  data  have  been  collected.  If 
an  applicant  requests  deferred 
submission,  the  request  must  provide  a 
certification  from  the  applicant  of  the 
grounds  for  delaying  pediatric  studies,  a 
description  of  the  planned  or  ongoing 
studies,  and  evidence  that  the  studies 
are  being  or  will  be  conducted  with  due 
diligence  and  at  the  earliest  possible 
time. 

(2)  If  FDA  determines  that  there  is  an 
adequate  justification  for  temporarily 
delaying  the  submission  of  assessments 
of  pediatric  safety  and  effectiveness,  the 
drug  product  may  be  approved  for  use 
in  adults  subject  to  the  requirement  that 
the  applicant  submit  the  required 
as.sessments  within  a  specified  time. 

(c)  Waivers— [1]  General.  FDA  may 
grant  a  full  or  partial  waiver  of  the 
requirements  of  paragraph  (a)  of  this 
section  on  its  own  initiative  or  at  the 
request  of  an  applicant.  A  request  for  a 
waiver  must  provide  an  adequate 
justification. 

(2)  Full  waiver.  An  applicant  may 
request  a  waiver  of  the  requirements  of 
paragraph  (a)  of  this  section  if  the 
applicant  certifies  that: 

(i)  The  drug  product  does  not 
represent  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients  and  is  not  likely  to  be 
used  in  a  substantial  number  of 
pediatric  patients; 

(ii)  Necessary  studies  are  impossible 
or  highly  impractical  because,  e.g.,  the 
number  of  such  patients  is  so  small  or 
geographically  dispersed;  or 

(iii)  There  is  evidence  strongly 
suggesting  that  the  drug  product  would 
be  ineffective  or  unsafe  in  all  pediatric 
age  groups. 

(3)  Partial  waiver.  An  applicant  may 
request  a  waiver  of  the  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  specified  pediatric  age 
group,  if  the  applicant  certifies  that: 

(i)  The  drug  product  does  not 
represent  a  meaningful  therapeutic 
benefit  over  existing  treatments  for 
pediatric  patients  in  that  age  group,  and 
is  not  likely  to  be  used  in  a  substantial 
number  of  patients  in  that  age  group; 


(ii)  Necessary  studies  are  impossible 
or  highly  impractical  because,  e.g.,  the 
number  of  patients  in  that  age  group  is 
so  small  or  geographically  dispersed; 

(iii)  There  is  evidence  strongly 
suggesting  that  Uie  drug  product  would 
be  ineffective  or  unsafe  in  that  age 
group;  or 

(iv)  The  applicant  can  demonstrate 
that  reasonable  attempts  to  produce  a 
pediatric  formulation  necessary  for  that 
age  group  have  failed. 

(4)  FDA  action  on  waiver.  FDA  shall 
grant  a  full  or  partial  waiver,  as 
appropriate,  if  the  agency  finds  that 
there  is  a  reasonable  basis  on  which  to 
conclude  that  one  or  more  of  the 
grounds  for  waiver  specified  in 
paragraphs  (c)(2)  or  (c)(3)  of  this  section 
have  been  met.  If  a  waiver  is  granted  on 
the  ground  that  it  is  not  possible  to 
develop  a  pediatric  formulation,  the 
waiver  will  cover  only  those  pediatric 
age  groups  requiring  that  formulation.  If 
a  waiver  is  granted  because  there  is 
evidence  that  the  product  would  be 
ineffective  or  unsafe  in  pediatric 
populations,  this  information  will  be 
included  in  the  product's  labeling. 

(5)  Definition  of  "meaningful 
therapeutic  benefit".  For  purposes  of 
this  section  and  §201.23  of  this  chapter, 
a  drug  will  be  considered  to  offer  a 
meaningful  therapeutic  benefit  over 
existing  therapies  if  FDA  estimates  that: 

(i)  If  approved,  the  drug  would 
represent  a  significant  improvement  in 
the  treatment,  diagnosis,  or  prevention 
of  a  disease,  compared  to  marketed 
products  adequately  labeled  for  that  use 
in  the  relevant  pediatric  population. 
Examples  of  how  improvement  might  be 
demonstrated  include,  for  example, 
evidence  of  increased  effectiveness  in 
treatment,  prevention,  or  diagnosis  of 
disease,  elimination  or  substantial 
reduction  of  a  treatment-limiting  drug 
reaction,  documented  enhancement  of 
compliance,  or  evidence  of  safety  and 
effectiveness  in  a  new  subpopulation;  or 

(ii)  The  drug  is  in  a  class  of  drugs  or 
for  an  indication  for  which  there  is  a 
need  for  additional  therapeutic  options. 

(d)  Exemption  for  orphan  drugs.  This 
section  does  not  apply  to  any  drug  for 
an  indication  or  indications  for  which 
orphan  designation  has  been  granted 
under  part  316,  subpart  C,  of  this 
chapter. 

10.  Section  314.81  is  amended  by 
revising  paragraph  (b)(2)(i)  and 
(b)(2)(vii),  and  by  adding  paragraph 
(b)(2)(vi)(c)  to  read  as  follows: 

§  31 4.81     Other  postmarketing  reports. 

*         *         *         *         • 

(b)  *   *  * 
(2)  *   *   • 
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!  (i)  Summary.  A  brief  summary  of 
significant  new  information  from  the 
previous  year  that  might  affect  the 
safety,  effectiveness,  or  labeling  of  the 
drug  product.  The  report  is  also 
required  to  contain  a  brief  description  of 
actions  the  applicant  has  taken  or 
intends  to  take  as  a  result  of  this  new 
information,  for  example,  submit  a 
labeling  supplement,  add  a  warning  to 
the  labeling,  or  initiate  a  new  study.  The 
summary  shall  briefly  state  whether 
labeling  supplements  for  pediatric  use 
have  been  submitted  and  whether  new 
studies  in  the  pediatric  population  to 
support  appropriate  labeling  for  the 
pediatric  population  have  been 
initiated.  Where  possible,  an  estimate  of 
patient  exposure  to  the  drug  product, 
with  special  reference  to  the  pediatric 
population  (neonates,  infants,  children, 
and  adolescents)  shall  be  provided, 
including  dosage  form. 
*.        *        *        *        * 

(vi)  *   *   * 

\c)  Analysis  of  available  safety  and 
efficacy  data  in  the  pediatric  population 
and  changes  proposed  in  the  labeling 
based  on  this  information.  An 
assessment  of  data  needed  to  ensure 
appropriate  labeling  for  the  pediatric 
population  shall  be  included. 

(vii)  Status  reports.  A  statement  on 
the  current  status  of  any  postmarketing 
studies  performed  by,  or  on  behalf  of, 
the  applicant.  The  statement  shall 
include  whether  postmarketing  clinical 
studies  in  pediatric  populations  were 
required  or  agreed  to,  and  if  so,  the 
status  of  these  studies,  e.g.,  to  be 
initiated,  ongoing  (with  projected 
completion  date),  completed  (including 
date),  completed  and  results  submitted 
to  the  NDA  (including  date).  To 
facilitate  communications  between  FDA 
and  the  applicant,  the  report  may,  at  the 
applicant's  discretion,  also  contain  a  list 
of  any  open  regulatory  business  with 
FDA  concerning  the  drug  product 
subject  to  the  application. 


PART  601— LICENSING 

,11.  The  authority  citation  for  21  CFR 
rtart  601  is  revised  to  read  as  follows: 

'  Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
321,  351,  352,  353,  355,  360,  360c-360f,  360h- 
360j,  371,  374,  379e,  381;  42  U.S.C.  216,  241, 
262,  263. 

12.  Section  601.27  is  added  to  subpart 
C  to  read  as  follows: 

§  601 .27    Pediatric  studies. 

!  (a)  Required  assessment.  Except  as 
provided  in  paragraphs  (b),  (c),  and  (d) 
of  this  section,  each  application  for  a 
new  active  ingredient,  new  indication, 
new  dosage  form,  new  dosing  regimen, 


or  new  route  of  administration  shall 
contain  data  that  are  adequate  to  assess 
the  safety  and  effectiveness  of  the 
product  for  the  claimed  indications  in 
all  relevant  pediatric  subpopulations, 
and  to  support  dosing  and 
administration  for  each  pediatric 
subpopulation  for  which  the  product  is 
safe  and  effective.  Where  the  course  of 
the  disease  and  the  effects  of  the 
product  are  similar  in  adults  and 
pediatric  patients,  FDA  may  conclude 
that  pediatric  effectiveness  can  be 
extrapolated  from  adequate  and  well- 
controlled  effectiveness  studies  in 
adults,  usually  supplemented  with  other 
information  in  pediatric  patients,  such 
as  pharmacokinetic  studies.  In  addition, 
studies  may  not  be  needed  in  each 
pediatric  age  group,  if  data  from  one  age 
group  can  be  extrapolated  to  another. 
Assessments  required  under  this  section 
for  a  product  that  represents  a 
meaningful  therapeutic  benefit  over 
existing  treatments  must  be  carried  out 
using  appropriate  formulations  for  the 
age  group(s)  for  which  the  assessment  is 
required. 

(b)  Deferred  submission.  (1)  FDA  may, 
on  its  own  initiative  or  at  the  request  of 
an  applicant,  defer  submission  of  some 
or  all  assessments  of  safety  and 
effectiveness  described  in  paragraph  (a) 
of  this  section  until  after  licensing  of  the 
product  for  use  in  adults.  Deferral  may 
be  granted  if,  among  other  reasons,  the 
product  is  ready  for  approval  in  adults 
before  studies  in  pediatric  patients  are 
complete,  pediatric  studies  should  be 
delayed  until  additional  safety  or 
effectiveness  data  have  been  collected.  If 
an  applicant  requests  deferred 
submission,  the  request  must  provide  an 
adequate  justification  for  delaying 
pediatric  studies,  a  description  of  the 
planned  or  ongoing  studies,  and 
evidence  that  the  studies  are  being  or 
will  be  conducted  with  due  diligence 
and  at  the  earliest  possible  time. 

(2)  If  FDA  determines  that  there  is  an 
adequate  justification  for  temporarily 
delaying  the  submission  of  assessments 
of  pediatric  safety  and  effectiveness,  the 
product  may  be  licensed  for  use  in 
adults  subject  to  the  requirement  that 
the  applicant  submit  the  required 
assessments  within  a  specified  time. 

(c)  Waivers — (1)  General.  FDA  may 
grant  a  full  or  partial  waiver  of  the 
requirements  of  paragraph  (a)  of  this 
section  on  its  own  initiative  or  at  the 
request  of  an  applicant.  A  request  for  a 
waiver  must  provide  an  adequate 
justification. 

(2)  FuU  waiver.  An  applicant  may 
request  a  waiver  of  the  requirements  of 
paragraph  (a)  of  this  section  if  the 
applicant  certifies  that: 


(i)  The  product  does  not  represent  a 
meaningful  therapeutic  benefit  over 
existing  therapies  for  pediatric  patients 
and  is  not  likely  to  be  used  in  a 
substantial  number  of  pediatric  patients; 

(ii)  Necessary  studies  are  impossible 
or  highly  impractical  because,  e.g.,  the 
number  of  such  patients  is  so  small  or 
geographically  dispersed;  or 

(iii)  There  is  evidence  strongly 
suggesting  that  the  product  would  be 
ineffective  or  unsafe  in  all  pediatric  age 
groups. 

(3)  Partial  waiver.  An  applicant  may 
request  a  waiver  of  the  requirements  of 
paragraph  (a)  of  this  section  with 
respect  to  a  specified  pediatric  age 
group,  if  the  applicant  certifies  that: 

(i^The  product  does  not  represent  a 
meaningful  therapeutic  benefit  over 
existing  therapies  for  pediatric  patients 
in  that  age  group,  and  is  not  likely  to  be 
used  in  a  substantial  number  of  patients 
in  that  age  group; 

(ii)  Necessary  studies  are  impossible 
or  highly  impractical  because,  e.g.,  the 
number  of  patients  in  that  age  group  is 
so  sjnall  or  geographically  dispersed; 

(iii)  There  is  evidence  strongly 
suggesting  that  the  product  would  be 
ineffective  or  unsafe  in  that  age  group; 


or 


If 


(iv)  The  applicant  can  demonstrate 
that  reasonable  attempts  to  produce  a 
pediatric  formulation  necessary  for  that 
age  group  have  failed. 

[4]  FDA  action  on  waiver.  FDA  shall 
grant  a  full  or  partial  waiver,  as 
appropriate,  if  the  agency  finds  that 
there  is  a  reasonable  basis  on  which  to 
conclude  that  one  or  more  of  the 
grounds  for  waiver  specified  in 
paragraphs  (c)(2)  or  (c)(3)  of  this  section 
have  been  met.  If  a  waiver  is  granted  on 
the  ground  that  it  is  not  possible  to 
develop  a  pediatric  formulation,  the 
waiver  will  cover  only  those  pediatric 
age  groups  requiring  that  formulation, 
a  waiver  is  granted  because  there  is 
evidence  that  the  product  would  be 
ineffective  or  unsafe  in  pediatric 
populations,  this  information  will  be 
included  in  the  product's  labeling. 

(5)  Definition  of  "meaningful 
therapeutic  benefit".  For  purposes  of 
this  section,  a  product  will  be 
considered  to  offer  a  meaningful 
therapeutic  benefit  over  existing 
therapies  if  FDA  estimates  that: 

(i)  If  approved,  the  product  would 
represent  a  significant  improvement  in 
the  treatment,  diagnosis,  or  prevention 
of  a  disease,  compared  to  marketed 
products  adequately  labeled  for  that  use 
in  the  relevant  pediatric  population. 
Examples  of  how  improvement  might  be 
demonstrated  include,  e.g.,  evidence  of 
increased  effectiveness  in  treatment, 
prevention,  or  diagnosis  of  disease; 


elimination  or  substantial  reduction  of  a 
treatment-limiting  drug  reaction; 
documented  enhancement  of 
compliance;  or  evidence  of  safety  and 
effectiveness  in  a  new  subpopulation;  or 

(ii)  The  product  is  in  a  class  of 
products  or  for  an  indication  for  which 
there  is  a  need  for  additional 
therapeutic  options. 

(d)  Exemption  for  orphan  drugs.  This 
section  does  not  apply  to  any  product 
for  an  indication  or  indications  for 
which  orphan  designation  has  been 
granted  imder  part  316,  subpart  C,  of 
this  chapter. 

13.  Section  601.37  is  added  to  subpart 
D  to  read  as  follows: 

f  601 .37    Annual  reports  of  postmarteting 
pediatric  studies. 

Sponsors  of  licensed  biological 
products  shall  submit  the  following 
information  each  year  within  60  days  of 


the  anniversary  date  of  approval  of  the 
license,  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research: 

(a)  Summary.  A  brief  summary  stating 
whether  labeling  supplements  for 
pediatric  use  have  been  submitted  and 
whether  new  studies  in  the  pediatric 
population  to  support  appropriate 
labeling  for  the  pediatric  population 
have  been  initiated.  Where  possible,  an 
estimate  of  patient  exposure  to  the  drug 
product,  with  special  reference  to  the 
pediatric  population  (neonates,  infants, 
children,  and  adolescents)  shall  be 
provided,  including  dosage  form. 

(b)  Clinical  data.  Analysis  of  available 
safety  and  efficacy  data  in  the  pediatric 
population  and  changes  proposed  in- the 
labeling  based  on  this  information.  An 
assessment  of  data  needed  to  ensure 
appropriate  labeling  for  the  pediatric 
population  shall  be  included. 


(c)  Status  reports.  A  statement  on  the 
current  status  of  any  postmarketing 
studies  in  the  pediatric  population 
performed  by,  or  on  behalf  of,  the 
applicant.  The  statement  shall  include 
whether  postmarketing  clinical  studies 
in  pediatric  populations  were  required 
or  agreed  to,  and  if  so,  the  status  of  these 
studies,  e.g.,  to  be  initiated,  ongoing 
(with  projected  completion  date), 
completed  (including  date),  completed 
and  results  submitted  to  the  BLA 
(including  date). 

Dated:  November  24, 1998. 
Michael  A.  Friedman, 
Acting  Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  98-31902  Filed  11-27-98;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-3, 301-11,  and 
301-12 

[FTR  Amendment  75—1998  Edition] 

RIN  3090-AG86 

Federal  Travel  Regulation;  General  and 
Temporary  Duty  (TDY)  Travel 
Allowances 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

SUMMARY:  An  analysis  of  lodging  and 
meal  cost  survey  data  reveals  that  the 
listing  of  maximum  per  diem  rates  for 
locations  within  the  continental  United 
States  (CONUS)  should  be  updated  to 
provide  for  the  reimbursement  of 
Federal  employees'  expenses  covered  by 
per  diem.  This  final  rule  increases/ 
decreases  the  maximum  lodging 
amoimts  in  certain  existing  per  diem 
localities,  adds  new  per  diem  localities, 
deletes  a  number  of  previously 
designated  per  diem  localities,  removes 
taxes  from  lodging  rates,  allows  lodging 
taxes  to  be  reimbursed  as  a 
miscellaneous  expense,  establishes 
more  than  one  per  diem  rate  within 
some  counties,  hsts  many  previously 
combined  locations  separately  with 
different  per  diem  rates,  adds  additional 
seasons  (up  to  four)  where  appropriate, 
adds  one  additional  meal  tier,  and 
allows  laimdry,  cleaning  and  pressing  of 
clothing  expenses  (previously  included 
as  an  incidental  expense)  as  a 
miscellaneous  expense. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1,  1999,  and  applies  to 
official  travel  performed  on  or  after 
January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  telephone  (202)  501-0483. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

There  are  significant  changes  in  this 
final  rule,  regarding  payment  of 
expenses  in  cormection  with  official 
travel. 

What  are  the  significant  changes? 

The  significant  changes  are  that  this 
rule: 

(a)  Extracts  taxes  fixim  lodging  rates; 

(b)  Allows  payment  of  actual  costs  for 
lodging  taxes  as  a  miscellaneous 
expense; 

(c)  Adds  additional  seasons  (up  to 
four)  where  appropriate; 

(d)  Provides  for  more  than  one  per 
diem  rate  within  a  county,  where 
needed; 


(e)  Separates  previously  combined    ■ 
locations  to  provide  for  separate  per 
diem  rates  (e.g..  Alexandria  and 
Arhngton,  Virginia,  are  now  listed 
separately  from  the  District  of 
Columbia); 

(f)  Provides  one  new  meal  and 
incidental  expense  (M&IE)  tier; 

(g)  Increases/decreases  maximum 
lodging  amounts  in  certain  existing 
localities; 

(h)  Removes  laundry,  cleaning  and 
pressing  of  clothing  from  incidental 
expenses  and  includes  them  as 
reimbursable  miscellaneous  expenses. 
The  rule  requires  a  minimum  of  4 
consecutive  nights  lodging  to  qualify  for 
miscellaneous  laundry  expenses 
reimbursement; 
(i)  Adds  new  per  diem  localities;  and 
(j)  Deletes  a  number  of  previously 
designated  per  diem  localities. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  piuposes  of  Executive  Order 
12866  of  September  30. 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Reform  Act 

This  final  rtde  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  30O-3, 
301-11,  and  301-12 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  parts  300-3,  301-11, 
301-12  and  Appendix  A  to  chapter  301 
are  amended  to  read  as  follows: 

PART  300-3— GLOSSARY  OF  TERMS 

1.-  The  authority  citation  for  part  300- 
3  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.Q  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 


1353;  40  U.S.C.  486(c);  49  U.S.C.  40118;  E.O. 
11609,  3  CFR,  1971-1975  Comp.,  p.  586. 

la.  Section  300-3.1  is  amended  by 
revising  the  term  "Per  diem  allowance" 
and  removing  the  term  "Subsistence 
expenses",  to  read  as  follows: 


§300-3.1 
mean? 


What  do  the  following  terms 


Per  diem  allowance — The  per  diem 
allowance  (also  referred  to  as 
subsistence  allowance)  is  a  daily 
payment  instead  of  reimbursement  for 
actual  expenses  for  lodging  (excluding 
taxes),  meals,  and  related  incidental 
expenses.  The  per  diem  allowance  is 
separate  from  transportation  expenses 
and  other  miscellaneous  expenses.  The 
per  diem  allowance  covers  all  charges, 
including  any  service  charges  where 
applicable  for: 

(a)  Lodging.  Includes  expenses,  except 
lodging  taxes,  for  overnight  sleeping 
facilities,  baths,  personal  use  of  the 
room  during  daytime,  telephone  access 
fee,  and  service  charges  for  fans,  air 
conditioners,  heaters  and  fires  furnished 
in  the  room  when  such  charges  are  not 
included  in  the  room  rate.  Lodging  does 
not  include  accommodations  on 
airplanes,  trains,  buses,  or  ships.  Such 
cost  is  included  in  the  transportation 
cost  and  is  not  considered  a  lodging 
expense. 

(b)  Meals.  Expenses  for  breakfast, 
lunchAdinner  and  related  tips  and  taxes 
(specifically  excluded  are  alcoholic 
beverage  and  entertainment  expenses, 
and  any  expenses  incurred  for  other 
persons). 

(c)  Incidental  expenses.  (1)  Fees  and 
tips  given  to  porters,  baggage  carriers, 
bellhops,  hotel  maids,  stewards  or 
stewardesses  and  others  on  ships,  and 
hotel  servants  in  foreign  countries. 

(2)  Transportation  between  places  of 
lodging  or  business  and  places  where 
meals  are  taken,  if  suitable  meals  cannot 
be  obtained  at  the  TDY  site;  and 

(3)  Mailing  cost  associated  with  filing 
travel  vouchers  and  payment  of 
Government-sponsored  charge  card 
billings. 


PART  301-11— PER  DIEM  EXPENSES 

2.  The  authority  citation  for  part  301- 
11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

2a.  In  §  301-11.18  the  table  is  revised 
to  read  as  follows: 

$301-11.18    What  M&IE  rate  will  I  receive 
if  a  nieal(s)  is  furnished  at  nominal  or  no 
cost  by  the  Government  or  is  included  In 
ttie  registration  fee? 


3.  Section  3( 
as  follows: 


INo.  Lodging 
reimbursable  a 
expense  limite 
reimbursable  1 
example,  if  yoi 
a  maximum  lo 
night,  and  you 
that  costs  $10C 
claim  the  amo 
is  the  maximu 


Storage  of  prop( 
Hire  of  conferer 

for  official  bus 
Official  telephon 
Faxes,  telegram 
Lodging  taxes  a 
Laundry,  cleanir 

penses  as  pre 


Note  to  §301- 

Govemment  prt 
communication 
available,  comn 
Reimbursement 
approved  by  yo 
7.  Appendix  i 
read  as  follows: 

Appendix  A  1 
Prescribed  Mi 
for  CONUS 

The  maximal 
prescribed  und( 
for  reimbursemi 
incurred  during 
(the  continental 
shown  in  colun 
wUl  be  reimbur 
excluding  taxes 
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M&IE 

Breakfast 

Lunch  f- 

Dinner  ,v -• 

Incidentals 


$30 


$34 


$38 


$42 


$46 


6 

6 

16 

2 


7 

7 

18 

2 


8 

8 

20 

2 


9 

9 

22 

2 


9 
11 
24 

2 


)wance  is 


3.  Section  301-11.27  is  revised  to  read 
as  follows: 

§301-11.27    Are  taxes  Included  In  the 
lodging  portion  of  the  Government  per  diem 
rate? 

No.  Lodging  taxes  paid  by  you  are 
reimbursable  as  a  miscellaneous  travel 
expense  limited  to  the  taxes  on 
reimbursable  lodging  costs.  For 
example,  if  your  agency  authorizes  you 
a  maximimi  lodging  rate  of  $50  per 
night,  and  you  elect  to  stay  at  a  hotel 
that  costs  $100  per  night,  you  can  only 
claim  the  amoimt  of  taxes  on  $50,  which 
is  the  maximvun  authorized  lodging 
amount. 

4.  Section  301-11.30  is  revised  to  read 
as  follows: 


General  expenses 


Baggage  expenses  as  descrit)ed  in  §301- 

12.2.. 
Services  of  guides,  interpreters,  and  drivers.  ... 
Use  of  computers,  printers,  faxing  machines, 

and  scanners- 
Services  of  typists,  data  processors,  or  stenog- 

laphers.. 

Storage  of  property  used  on  official  business. 

Hire  of  conference  center  room  or  hotel  room 
for  official  txjsiness.. 

Official  telephone  calls/service  (see  note).. 

Faxes,  telegrams,  cat>legrams,  or  radiograms.. 

Lodging  taxes  as  prescritted  in  §301-1 1.27.. 

Laundry,  cleaning  arxJ  pressing  of  clothing  ex- 
penses as  prescribed  in  §  301  -1 1 .31 .. 


§  301  -1 1 .30  What  Is  my  option  If  the 
Government  lodging  rate  exceeds  my 
lodging  reimbursement? 

You  may  request  reimbursement  on 
an  actual  expense  basis,  not  to  exceed 
300  percent  of  the  maximum  per  diem 
allowance. 

Approval  of  actual  expenses  is 
usually  in  advance  of  travel  and  at  the 
discretion  of  your  agency.  (See  §  301- 
11.302.) 

5.  Section  301-11.31  is  added  to  read 
as  follows: 

§301-11.31    Are  laundry,  cleaning  and 
pressing  of  clothing  expenses 
reimbursable? 

Yes.  The  expenses  incurred  for 
laimdry,  cleaning  and  pressing  of 
clothing  at  a  TDY  location  are 
reimbiu^able  as  a  miscellaneous  travel 
expense.  However,  you  must  incur  a 
minimum  of  4  consecutive  nights 

Fees  to  ot)tain  nxjney 

Fees  for  travelers  checks 

Fees  for  money  orders 
Fees  for  certified  checks 

Transaction  fees  for  use  of  automated  teller 
machines  (ATMs)-Govemment  contractor- 
issued  charge  card. 


lodging  on  official  travel  to  qualify  for 
this  reimbursement. 

PAfrr  301-12— MISCELLANEOUS 
EXPENSES 

6.  The  authority  citation  for  part  301- 
12  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

6a.  Section  301-12.1  is  revised  to  read 
as  foljows: 

§  301-12.1    What  miscellaneous  expenses 
are  reimbursable? 

When  the  following  items  have  been 
authorized  or  approved  by  your  agency, 
they  wrill  be  reimbursed  as  a 
miscellaneous  expense.  Taxes  for 
reimbursable  lodging  are  deemed 
approved  when  lodging  is  authorized. 
Examples  of  such  expenses  include,  but 
are  not  limited  to  the  foUovkring: 


Special  expenses  of  foreign  travel 


Commissions  on  conversion  of  foreign  cur- 
rency. 
Passport  and/or  visa  fees. 
Costs  of  (Photographs  for  passports  and  visas. 

Foreign  country  exit  fees. 


Costs  of  birth,  health,  and  identity  certificates. 
Charges  for  inoculations  ttiat  cannot  be  ob- 
tained through  a  Federal  dispensary. 


e  is  revised 


Note  to  §301-12.1:  You  should  use 
Government  provided  services  for  all  official 
communications.  When  they  are  not 
available,  commercial  services  may  be  used. 
Reimbursement  may  be  authorized  or 
approved  by  your  agency. 

7.  Appendix  A  to  chapter  301  is  revised  to 
read  as  follows: 

Appendix  A  To  Chapter  301— 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 

The  maximum  rates  listed  below  are 
prescribed  imder  part  301-11  of  this  chapter 
for  reimbursement  of  per  diem  expenses 
incurred  during  official  travel  within  CONUS 
(the  continental  United  States).  The  amount 
shown  in  column  (a)  is  the  maximum  that 
will  be  reimbursed  for  lodging  expenses 
excluding  taxes.  The  M&IE  rate  shown  in 


column  (b)  is  a  fixed  amount  allowed  for 
meals  and  incidental  expenses  covered  by 
per  diem.  The  f>er  diem  payment  calculated 
in  accordance  with  part  301-11  of  this 
chapter  for  lodging  expenses  plus  the  M&IE 
rate  may  not  exceed  the  maximum  per  diem 
rate  shown  in  column  (c).  Seasonal  rates 
apply  during  the  periods  indicated. 

It  is  the  policy  of  the  Government,  as 
reflected  in  the  Hotel  Motel  Fire  Safety  Act 
of  1990  (Pub.  L.  No.  101-391,  September  25, 
1990  as  amended  by  Pub.  L.  No.  105-85, 
November  18, 1997),  referred  to  as  "the  Act" 
in  this  paragraph,  to  save  lives  and  protect 
property  by  promoting  fire  safety  in  hotels, 
motels,  and  all  places  of  public 
accommodation  affecting  commerce.  In 
furtherance  of  the  Act's  goals,  employees  are 
encouraged  to  stay  in  a  facility  which  is  fire- 
safe,  i.e.,  an  approved  accommodation,  whf  n 
commercial  lodging  is  required.  Lodgings 


that  meet  the  Government  requirements  are 
listed  on  the  U.S.  Fire  Administration's 
Internet  site  at  http://www.usfa.fema.gov/ 
hoteUindex.htm. 

Note:  Major  changes  in  the  coverage  of  per 
diem*rates  effective  in  this  eimendment  are: 

•  Lodging  rates  do  not  include  any  taxes. 
They  are  now  room  rates  only.  Actual  costs 
paid  for  lodging  taxes  may  be  reimbursed  to 
the  traveler  as  a  miscellaneous  expense  (see 
301-11). 

•  Additional  seasons  (up  to  four)  have 
been  added  where  appropriate. 

•  There  may  be  more  than  one  rate  within 
a  county  now.  Please  read  the  tables 
carefully. 
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•  Many  previously  combined  locations  are 
now  shown  separately  with  different  rates 
(e.g.,  Alexandria,  Arlington,  Montgomery 
County,  Prince  Georges  County,  Fairfax 
County,  and  Loudoun  County,  are  now  listed 
separately  from.  Washington,  DC). 

•  There  is  one  new  M&IE  tier:  $46. 

BILUNO  CODE  6820-34-P 
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Per  diem  locality: 

Maximum               Maxioun 
lodging   -f   N&IB   >  per  diem 
aiK>unt       rate      rate  4 
Key  city  1                           County  and/or  other   (rooa  aate      (b)        (c) 

defined  location  2,3  only-no 

tmxmti) 
(a) 

CONUS,  Standard  rate                                    $50        $30      $80 
(implies  to  all  locations  within  CONUS 
not  specifically  listed  below  or  encompassed 
by  the  boundary  definition  of  a  listed  point. 
However,  the  standard  CONUS  rate  applies  to  all 
locations  within  CONUS,  including  those  defined 
below,  for  certain  relocation  subsistence 
allowances.  See  parts  302-2,  302-4,  and  302-5 
of  this- subtitle.) 

ALABAld 

Birmingham 

Jefferson 

59 

38 

97 

Gulf  Shores 

(May  1- September  30) 
(October  1 -April  30) 

Baldwin 

116 
50 

34 
34 

150 
84 

Hxmtsville 

Madison 

58 

38 

96 

Mobile 

Mobile 

50 

34 

84 

Montgomery 

Montgomery 

51 

38 

89 

ARIZONA 

Casa  Grande 

(January  1 -April  30) 
(May  1-December  31) 

Pinal 

80 
50 

34 
34 

114 
84 

Chinle 

(J^ril  1 -October  31) 
(November  1 -March  31) 

;^ache 

80 
59 

34 
34 

114 
93 

Flagstaff 

(April  1 -October  31) 
(November  1 -March  31) 

All  points  in 
Coconino 
County  not 
covered  under 
Grand  Canyon  per 
diem  area 

67 
50 

* 

34 
34 

101 
84 

Grand  Canyon 

All  points  in 
the  Grand  Canyon 
National  Park 
and  Kaibab 
National  Forest 
within  Coconino 
County 

94 

42 

136 

Kayenta 

(June  1-September  30) 
(October  1-May  31) 

Navajo 

92 

50 

30 
30 

122 
80 

Phoenix 

Maricopa  (except 
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Per  diem  locality:                                                                  — 

Maximum              Maximum 
lodging   ♦   MtIB   -  per  diem 
amount       rate      rate  4 
Key  city  1                            County  and/or  other   (rooa  rat*      (b)        (c) 

defined  location  2,3  only-no 

taxM) 
(a) 

(Jeuauary  l-/^ril  30) 
(May  1 -August  31) 
(September  1 -December  31) 

Scottsdale) 

106 
62 
86 

38 
38 
38 

144 

100 
124 

Prescott 

Yavapai 

50 

38 

88 

Scottsdale 

(Jeuiuary  1 -April  30) 
(May  1 -August  31) 
(September  1 -December  31) 

City  limits  of 
Scottsdale  (see 
Maricopa  County) 

107 
56 
79 

42 
42 

42 

149 

98 

121 

Tucson 

(January  1-May  31) 
(June  1 -December  31) 

Pima  County; 
Davis -Monthan 
AFB 

79 
58 

38 
38 

117 
96 

Yuma 

Yuma 

52 

34 

86 

ARKANSAS 

Little  Rock 

Pulaski 

55 

34 

89 

CALIFORNIA 

Barstow 

San  Bernardino 

58 

34 

92 

Bridgeport 

(^ril  1 -October  31) 
(November  1 -March  31 

Mono  (except 
Mammoth  Lakes) 

66 
53 

42 
42 

108 
95 

Clearlake 

(^ril  1 -September  30) 
(October  1 -March  31) 

Lake 

59 

50 

38 
38 

97 
88 

Contra  Costa  Covuity 

Contra  Costa 
County 

69 

42 

111 

Death  Valley 

Inyo 

85 

46 

131 

Eureka 

(May  1 -September  30) 
(October  1 -April  30) 

Humboldt 

59 
50 

38 
38 

97 
88 

Fresno 

Fresno 

53 

38 

91 

Gualala 

City  limits  of 
Gualala  (see 
Mendicino 
County) 

114 

38 

152 

Kern  County 

Kern  Covmty 

59 

38 

97 

Los  Angeles 

Los  Angeles; 
Edwards  AFB; 
Naval  Weapons 
Center  and 
Ordnance  Test 
Station,  China 
Lake 

95 

46 

141 

Madera 

Madera  (except 

50         34      1 

84 
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Per  diem  locality: 

Maximum               Maximum 
•                                                 lodging   +   MilE   «  per  diem 

amount       rate      rate  4 
Key  city  1                            County  and/or  other   (rooa  rat*      (b)        (c) 

defined  location  2,3  only-no 

taxes) 
(a) 

Oakhurst) 

Mamrooth  Lakes 

(November  1-April  30) 
(May  1 -October  31) 

City  limits  of 
Mammoth  Lake 
(see  Mono 
Covin  ty) 

85 
62 

46 
46 

131 
108 

Marin  County 

Marin  County 

82 

42 

124 

Merced 

Merced 

56 

38 

96 

Modesto 

Stanislaus 

58 

34 

92 

Monterey 

(Jxine  1 -October  31) 
(November  1-May  31) 

Monterey 

94 

71 

42 
42 

136 
113 

Napa 

(April  1 -October  31) 
(November  1 -March  31) 

Napa 

98 

75 

42 
42 

140 
117 

Oa)churst 

City  limits  of 
0a)chur8t  (except 
Madera) 

76 

38 

114 

Oakland 

Alameda 

93 

38 

131 

Ontario 

San  Bernardino 

55 

38 

93 

Oreuige  County 

Orange  County 

75 

46 

121 

Palm  Springs 

(January  1-May  31) 
(June  1 -August  31) 
(September  1 -December  31) 

Riverside 

73 
50 
55 

42 
42 
42 

115 
92 
97 

Palo  Alto 

City  limits  of 
Palo  Alto  (see 
Santa  Clara 
County) 

115 

42 

157 

Point  Arena 

Mendicino 
(except  Gualala) 

100 

* 

38 

138 

Redding 

Shasta 

52 

38 

90 

Redwood  City 

City  limits  of 
Redwood  City 
(see  San  Mateo 
County) 

94 

42 

136 

Sacramento 

Sacramento 

79 

42 

121 

San  Diego 

San  Diego 

89 

46 

135 

San  Francisco 

Seui  Francisco 

129 

46 

175 

San  Jose 

Seuita  Clara 
(except  Palo 
Alto) 

a9 

46 

145 

Seui  Luis  Obispo 

San  Luis  Obispo 

54 

38 

92 

San  Mateo 

San  Mateo 
(except  Redwood 

74 

42 

116 
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Per  diem  locality: 


Key  city  1 


Santa  Rosa 


Stockton 


Sunnyvale 


Tahoe  City 


Ventura  County 


Victorville 


Visalia 


West  Sacramento 


Yosemite  Nat ' 1  Park 

(April  1 -October  31) 
(November  1- March  31) 


COLORADO 


Adams  County 


Arapahoe  County 


Aspen 

(January  1 -March  31) 
(April  1-May  31) 
(June  1 -December  31) 


Boulder 

(May  1 -October  31) 
(November  1 -April  30) 


Colorado  Springs 

(May  1 -October  31) 
(November  1 -April  30) 


Cortez 

(June  1-September  30) 
(October  1-May  31) 


Denver 


Durango 

(Jxine   1 -October   31) 
(November   1-May  31) 


Fort  Collins 


County  and/or  other 
defined  location  2,3 


Santa  Barbara 

(June  1-September  30) 
(October  1-May  31) 

Santa  Cruz  ~" 

(June  1-September  30) 
(October  1-May  31) 


Maximum 

lodging 

amount 

(rooa  rat* 

only-no 
taxM) 
(a) 


*        M&IE 
rate 
(b) 


City) 


Santa  Barbara 


Santa  Cruz 


Sonoma 


Sam  Joaquin 


City  limits  of 
Sunnyvale  (see 
Santa  Clara 
County) 


Placer 


Ventura  County 


City  limits  of 
Victorville 


Tulare 


Yolo 


Mariposa 


Adams  County 


Arapahoe  County 


Pitkin 


Boulder 


El  Paso 


Montezuma 


Denver 


La  Plata 


Larimer  (except 


110 
92 


75 
55 


67 


50 


116 


86 


99 


60 


58 


64 


189 
79 


60 


83 


163 

68 

140 


74 
64 


73 
58 


64 
50 


80 


84 
54 


38 
38 


42 
42 


42 


38 


42 


42 


38 


34 


38 


30 


46 
46 


38 


38 


46 
46 
46 


42 
42 


38 
38 


34 
34 


42 


38 
38 


Maximum 
per  diem 
rafe  4 
(c) 


148 
130 


117 
97 


109 


88 


158 


128 


137 


94 


96 


94 


235 
125 


98 


121 


209 
114 
186 


116 
106 


111 
96 


98 
84 


122 


122 
92 


Federal  Register /Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Regulations       66681 


Per  diem  locality: 

Maucimum               Nzuciimui 

lodging  *       M&IB   >  per  dies 
amount       rate      rate  4 
Key  city  1                           County  and/ or  other   (rooa  ^ate      (b)        (c) 

defined  location  2,3  only-no 

taxaa) 
(a) 

(May  1- September  30) 
(October  l-;^ril  30) 

lioveland) 

53 
50 

34 
34 

87 
84 

Glenwood  Springs 

Garfield 

50 

38 

88 

Gunnison 

(June  1- September  30) 
(October  1-May  31) 

Gunnison 

69 
50 

34 

34 

103 
84 

Jefferson  County 

Jefferson  Coiinty 

61 

34 

95 

Love land 

(April  1- September  30) 
(October  1 -March  31) 

qity  limits  of 
Loveland  (see 
Larimer  County) 

65 
55 

30 
30 

95 
85 

Montrose 

(June  1- September  30) 
(October  1-May  31) 

Montrose 

59 
50 

34 
34 

93 
84 

Pueblo 

(June  1 -September  30) 
(October  1-May  31) 

Pueblo 

75 
67 

34 
34 

109 
101 

Silverstone/Keystone 
(January  l-^ril  30) 
(May  1 -December  31) 

Summit 

81 
62 

38 
38 

119 
100 

Steamboat  Springs 

(December  1 -March  31) 
(April  1 -November  30) 

Routt 

59 
50 

38 
38 

97 
88 

Telluride 

(November  1 -March  31) 
(April  1-October  31) 

San   Miguel 

117 
75 

46 
46 

163 
121 

Trinidad 

(June  1 -October  31) 
(November  1-May  31) 

Las  Animas 

62 
50 

30 
30 

92 
80 

Vail 

(November  1- March  31) 
(;^ril  1-May  31) 
(June  1 -October  31) 

Eagle 

183 
104 
106 

* 
* 

46 
46 
46 

229 
150 
152 

CONNECTICUT 

Bridgeport 

City  limits  of 
Bridgeport  (see 
Fairfield 
County) 

85 

34 

119 

Danbury 

Fairfield 
(except 
Bridgeport ) 

77 

38 

115 

Groton 

New  London 
(except  New 
London) 

65 

30 

95 
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Per  diem  locality: 


Key  city  1 


Hartford 


Lakeville 


Middlesex  County 


New  Haven 


New  London 


Putnam/Danielson 


Salisbury 


Vernon 


DELAWARE 


Dover 


Lewes 

(June   1 -August   31) 
(September  1-May  31) 

Wilmington 


DISTRICT   OF   COLUMBIA 

Washington,    DC 


FLORIDA 


Altamonte  Springs 
Boca  Raton 


(January  1-April  30) 
(May  1 -December  31) 


Bradenton 

(January  1-May  31) 
(June  1 -December  31) 


Cocoa  Beach 


Daytona  Beach 

(February  1 -August  31) 
(September  1 -January  31) 


Delray  Beach 

(November  1 -March  31) 
(April  1 -October  31) 


County  and/or  other 
defined  location  2,3 


Maximum 

lodging 

amount 

(room  rat* 

only- no 

taxaa) 

(a) 


Hartford 


Litchfield 

(except 

Salisbury) 


Middlesex  County 


New  Haven 


City  limits  of 
l{ew  London  (see 
New  London 
County) 


Windham 


City  limits  of 
Salisbury  (see 
Litchfield 
County) 


Tolland 


Kent 


Sussex 


New  Castle 


District  of 
Columbia 


Seminole 


City  limits  of 
Boca  Raton  (see 
Palm  Beach 
County) 


Manatee 


Brevard 


Volusia 


City  limits  of 
Delray  Beach 
(see  Palm  Beach 
County) 


85 


85 


50 


70 


93 


56 


95 


56 


64 


73 
50 


93 


115 


71 


105 
69 


52 
50 
77 


64 
54 


239 

67 


M&ZE 

rate 

(b) 


42 


38 


34 


38 


34 


30 


46 


34 


34 


42 
42 


34 


46 


38 


38 
38 


34 
34 


34 


38 
38 


42 
42 


Maximum 
=  per  diem 
rate  4 
(c) 


127 


123 


84 


108 


127 


86 


141 


90 


98 


115 

134 
127 


161 


109 


143 
107 


86 

84 


111 


102 
92 


281 
109 
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Per  diem  locality: 

Maximum              Naxiaun 

lodging   -•■   MfclB   -  per  diem 

amount       rate      rate  4 

Key  city  1                           County  and/or  other  (rooa  rate      (b)        (c) 

defined  location  2,3  only-ntf 

taxM) 

(a) 

Fort  1.auderdale 

(December  1-i^ril  30) 
(Nay  1 -November  30) 

Broward 

99 
63 

42 
42 

141 
105 

Fort  Myers 

(January  1 -April  30) 
(May  1 -December  31) 

Lee 

89 
50 

42 

42 

131 
92 

Fort  Walton  Beach 
(May  1 -August  31) 
(September  1-April  30) 

Okaloosa 

61 
68 

38 
38 

99 

106 

Gainesville 

Alachua 

61 

34 

95 

Gulf  Breeze 

Santa  Rosa 

61 

38 

99 

Jacksonville 

Duval  Coimty; 
Naval  Station 
Mayport 

63 

34 

97 

Jupiter 

(January  1-  J^ril  30) 
(May  1 -December  31) 

City  limits  of 
Jupiter  (see 
Palm  Beach 
County) 

126 
59 

34 
34 

160 
93 

Key  West 

(December  l-i^ril  30) 
(May  1 -November  30) 

Monroe 

143 
95 

46 
46 

189 

141 

Kissimmee 

(February  1-^ril  30) 
(May  1-January  31) 

Osceola 

65 
50 

34 
34 

99 
84 

Lakeland 

(January  l-;^ril  30) 
(May  1 -December  31) 

Polk 

55 
50 

34 
34 

89 
84 

Miami 

(January  1-April  30) 
(May  1 -December  31) 

Dade 

75 
71 

42 
42 

117 
113 

Naples 

(December  1-April  30) . 
(May  1 -November  30) 

Collier 

94 
53 

38 
38 

132 

91 

Orlando 

Orange 

75 

42 

117 

Palm  Beach 

(January  1-April  30) 
(May  1 -December  31) 

City  limits  of 
Palm  Beach  (see 
Palm  Beach 
County) 

116 
T9 

46 
46 

162 
125 

Palm  Beach  Gardens 

Bay 

69 

38 

107 

Palm  Beach  Shores 

(May  1 -December  31) 
(January  1-April  30) 

Palm  Beach 
(except  Jupiter, 
Palm  Beach, 
Delray  Beach, 
West  Palm  Beach, 

85 
52 

38 
38 

123 
90 
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Per  diem  locality: 


Key  city  1 


Panama  City 

(May  1 -August  31) 
(September  1-J^ril  30) 


Pensacola 


Punta  Oorda 

(January  l-;^ril  30) 
(May  1 -December  31) 


St.  Augustine 

(February  1 -August  31) 
(September  l-Jainuary  31) 


St .  Petersburg 

(January  l-;^ril  30) 
(May  1 -December  31) 


Sarasota 

(January  l-May  31) 
(J\ine   1 -December  31) 


Singer  Island 

(January  l-;^ril  30) 
(May  1 -December  31) 


Stuart 

(January  1-J^ril  30) 
(May  1 -December  31) 

Tallahassee 


Tampa 

(January  1 -April  30) 
(May  1 -December  31) 

Vero  Beach 

(February  1 -April   30) 
(May  1 -January  31) 


West  Palm  Beach 

(January  l-J^ril   30) 
(May  1 -December  31) 


GEORGIA 


Albany 


Athens 


Atlanta 


Augusta 


Cobb  County 


Columbus 


County  and/or  other 
defined  location  2,3 


Maucimum 

lodging 

eunount 

(rooa  rat* 

only-no 
taxaa) 
(a) 


Boca  Raton,  amd 
Singer  Island) 


Bay 


Escambia 


Charlotte 


St.  Johns 


Hillsborough 


Sarasota 


City  limits  of 
Singer  Island 
(see  Palm  Beach 
County) 


Martin 


Leon 


Pinellas 


Indian  River 


City  limits  of 
West  Palm  Beach 
(see  Palm  Beach 
County) 


Dougherty 


Clarke 


Pulton 


Richmond 


Cobb  County 


Muscogee 


60 
50 


52 


65 

50 


58 
50 


59 
50 


94 
53 


121 
67 


62 
55 


52 


103 
81 


72 
50 


81 
55 


57 


51 


90 


55 


56 

"si" 


M&IB 

rate 

(b) 


38 
38 


34 


38 

38 


38 
38 


38 
38 


38 
38 


38 
38 


38 
38 


34 


38 
38 


38 
38 


38 
38 


34 


34 


38 
IT 


34 
"34" 


Kaucimum 

per  diem 

rate  4 

(c) 


98 
88 


86 


103 
88 


96 
88 


97 
88 


132 

91 


159 
105 


100 
93 


86 


141 
119 


110 
88 


119 
93 


91 


85 


132 


93 


90 
■90" 
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Per  diem  locality: 

MaxiiRum 

lodging   ■•■ 
amount 
Kay  city  1                           County  and/or  other  (zoom   rat* 

defined  location  2,3  only-no 

taxM) 
(aT 

MCtlE 
rate 

(b) 

Maximun 

per  dies 

rate  4 

(c) 

Conyers 

Rockdale 

65 

34 

99 

DeKalb  County 

DeKalb  County 

59 

34 

93 

Gwinnett  County 

Gwinnett  County 

^4 

30 

80 

Macon 

Bibb 

5il 

34 

85 

Savannah 

Chatham 

63 

38 

101 

Warner  Robins 

Houston 

50 

34 

84 

IDAHO 

Boise 

Ada 

55 

38 

93 

Cocur  d'Alene 

(June  1- September  30) 
(October  1-May  31) 

Kootenai 

56 
50 

34 
34 

90 
84 

Ketchum 

Blaine  (except 
Sun  Valley) 

58 

42 

100 

McCall 

Valley 

59 

38 

97 

Stanley 

Custer 

50 

38 

97 

Sun  Valley 

(June  l-Septeniber  30) 
(J^ril  1-May  31) 
(October  1 -March  31) 

City  limits  of 
Sun  Valley  (see 
Blaine  County) 

184 

124 

89 

42 
42 
42 

206 
166 

131 

ILLINOIS 

Champaign/Urbana 

Champaign 

50 

34 

84 

Chicago 

Cook 

104 

46 

150 

DeCatur 

Macon 

50 

34 

84 

Du  Page  County 

Du  Page  County 

89 

38 

127 

Lake  County 

Lake  County 

108 

42 

150 

Peoria 

Peoria 

50 

38 

92 

Rock  Island 

Rock  Island 

59 

30 

89 

Rockford 

Winnebago 

55 

34 

85 

Springfield 

Sangamon 

51 

38 

89 

INDIANA 

Blocmington/Crane 

Monroe  and 
Martin 

50 

34 

84 

Carmel 

Hamilton 

S5 

38 

103 

Fort  Wayne 

Allen 

52 

34 

86 

Indianapolis 

Marion  County; 
Port  Benjamin 
Harrison 

70 

* 

42 

112 

Michigan  City 

La  Porte 

50 

34 

84 

Muncie 

Del ware 

50 

34 

84 

Nashville 

Brown 
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Per  diem  locality: 


Key  city  1 


(June  1 -October  31) 
(November  1-May  31) 


South  Bend 


Valparaiso/Burlington  Beach 


IOWA 


Cedar  Rapids 


Davenport/Bettendorf 
Des  Moines 


KANSAS 


Kansas  City 


Overland  Park 


Wichita 


KENTUCKY 


Covington 


Florence 


Lexington 


Louisville 


LOUISIANA 

Baton  Rouge 

Bossier  City 
Gonzales 


Lake  Charles 
New  Orleans 


Opelouses 


Slidell 


St.  Francisville 


MAINE 


Bangor 


Bar  Harbor 

(July  1 -August  il) 
(September  1-Juhe  30] 

Bath 


County  and/or  other 
defined  location  2,3 


Maximum 

lodging 

amount 

(rooB  rat* 

only -no 

taxM) 

(a) 


St .  Joseph 


Porter 


Linn 


Scott 


Polk 


Johnson  and 
Wyandotte  (see 
also  Kansas 
City,  MO) 


Kenton 


Sedgwick 


Kenton 


Boone 


Fayette 


Jefferson 


East  Baton  Rouge 
Parish 


Bossier  Parish 


Ascension  Parish 


Calcasieu  Parish 


City  limits  of 
New  Orleans 


St .  Landry 


St .  Tammany 


West  Feliciana 


Penobscot 


Hancock 


Sagadahoc 


75 
50 


58 


69 


52 


55 


67 


51 


78 


58 


80 


60 


55 
"60" 


59 


54 


55 


77 


88 


55 


55 


50 


56 


139 

119 


M&IE 

rate 

(b) 


38 
38 


34 
"34" 


34 


34 


34 


30 


38 


38 


38 


34 


34 


38 


38 


34 
"34" 


34 


42 


30 


34 


38 


30 


38 
38 


Maximum 
=  per  diem 
rate  4 
(c) 


113 
88 


103 


103 


86 


89 


101 


81 


116 


96 


118 


94 


89 


98 


97 


83 


88 


111 


130 


85 


89 
88 


86 


177 
157 
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Per  dietn  locality: 


Key  city  1 


Maximum 

Maximum 

lodging   + 

MCiIE 

s  per  diem 

amount 

rate 

rate  4 

County  and/or  other 

(rooa  rat* 

(b) 

(c) 

defined  location  2,3 

only- no 

(June  1- September  30) 
(October  1-May  31) 


Kennebunk 

(July  1 -August  31) 
(September  1-June  30) 


Kittery 

(May  1 -October  31) 
(November  l-;^ril   30) 


Portlsmd  ^ 

(July  1 -October  31) 
(November   1-June  30) 


Roc]q>ort 

(July  1 -August  31) 
(September  1-June  30) 


Wiscasset 


MARYLAND 


Annapolis 


Baltimore 


Columbia 


Easton 


Frederick 


Grasonville 


Hagerstown 


Harford  County 

Lexington  Park/Leonardto%m/Lusby 


Montgomery  County 


Ocean  City 

(;^ril  1-August  31) 
(September  1 -March  31) 


Prince  Georges  County 


Salisbury 


St.  Michaels 


MASSACHUSETTS 


Andover 


Boston 


Cambridge 


(a) 


York 


Portsmouth  Naval 
Shipyard  (see 
also  Portsmouth, 
NH) 


Cumberland 


57 
50 


96 
65 


70 
50 


Knox 


Lincoln 


82 
58 


90 
55 


59 


Aiuie  Arundel 


Baltimore 


Howard 


Talbot 


Frederick 


Queen  Annes 


Washington 


Harford  County 


St.  Mary's 


Montgomery 
County 


Worcester 


Prince  Georges 
County 


Wicomico 


City  limits  of 
St.  Michaels 


90 


110 


89 


69 


53 


56 


56 


55 


59 


115 


129 
?2 


109 


55 


Essex 


Suffolk 


City  limits  of 
Cambridge  (see 


100 


83 


105 


105 


34 

34 


38 
38 


34 
34 


38 
38 


42 

42 


38 


42 


42 


42 


34 


38 


38 


34 


38 


34 


38 


46 
46 


38 


34 


42 


38 


46 


46 


91 
84 


134 
103 


104 
84 


120 
96 


132 

97 


97 


132 


152 


131 


103 


91 


94 


90 


93 


93 


153 


175 
98 


147 


89 


142 


121 


151 


151 
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Per  diem  locality: 


Key  city  1 


Falmouth 


Greenfield 

(May  1 -October  31) 
(November  l-;^ril  30) 


Hyannis 

(July  1-September  30) 
(October  1-June  30) 

Lowell 


Martha's  Vineyard 

(Jxme  1-September  30) 
(October   1-May  31) 


Nantucket 

(June  1-September  30) 
(October  1-May  31) 


New  Bedford 


Northampton 


Pittsfield 


Plymouth 

(J\me   1 -October  31) 
(November   1-May  31) 


Quincy 


Springfield 


Taunton 


Worcester 


MICHIGAN 


Ann  Arbor 


Auburn  Hills 


Charlevoix 

(July  1-September  30) 
(October  1-June  30) 


Detroit 


Bast  Lansing 


Coxinty  and/or  other 
defined  location  2,3 


Maxinum 

lodging 

amount 

(rooa  rate 

oaly-no 

taxes) 

(a) 


Middlesfex 
County) 


City  limits  of 
Falmouth 


Franklin 


Bamstaible 


Middlesex 

(except 

Cambridge) 


Dukes 


Nantucket 


City  limits  of 
New  Bedford  (see 
Bristol  County) 


Hati^shire 


Berkshire 


Plymouth 


Norfolk 


Hanpden 


Bristol  (except 
New  Bedford) 


Worcester 


Washtenaw 


Bay 


Charlevoix 


Wayne 


City  limits  of 
Bast  Lansing 
(see  Ingham 


105 


55 

50 


94 
72 


89 


159 
92 


90 
85 


S5 


68 


56 


87 
56 


74 


61 


58 


79 


70 


59 


125 
56 


77 


72 


Maximum 
M&IE   >  per  diem 
rate      rate  4 
(b)        (c) 


38 


30 
30 


38 
38 


34 


46 
46 


46 

46 


34 


34 


38 


34 
34 


38 


34 


30 


34 


38 


38 


38 
38 


46 


38 


143 


85 
80 


132 
110 


123 


205 
138 


136 

131 


99 


102 


94 


121 
90 


112 


95 


88 


113 


108 


97 


163 
94 


123 


110 


UMI 
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Per  diem  locality: 

Maximum               Maximum 

lodging   >   M&IE   •  per  diem 

amount       rate      rate  4 

Key  city  1                            County  and/or  other   (rooa  ^ at*      (b)        (c) 

defined  location  2,3  only-no 

tajM«) 

(a) 

County) 

Flint 

Genesee 

50 

34 

84 

Frankfort 

(June  1- September  30) 
(October  1-May  31) 

Benzie 

95 
63 

1 

34 
34 

129 
97 

Gaylord 

Otsego 

?5 

38 

93 

Grand  Rapids 

Kent 

59 

34 

93 

Grayling 

(April  1 -November  30) 
(December  1-March  31) 

Crawford 

59 
50 

34 

34 

93 
84 

Holland 

(May  1- September  30) 
(October  1 -April  30) 

Ottawa 

72 
64 

34 

34 

106 
98 

Lansing 

Ingham  (except 
East  Lansing) 

56 

34 

90 

Leleuid 

(June  1 -August  31) 
(September  1-May  31) 

Leelanau 

*;5 

60 

34 

34 

109 
94 

Mac)cinac  Island 

Mackinac 

140 

46 

186 

Manistee 

(June  1- September  30) 
(October  1-May  31) 

Manistee 

62 

50 

30 
30 

92 
80 

Midland 

Midland 

59 

34 

93 

Mount  Pleasant 

Isabella 

.71 

34 

105 

Petoskey 

Emmet 

65 

38 

103 

Pontiac 

City  limits  of 
Pontiac  (see 
Oakland  County) 

93 

34 

127 

Sault  Ste  Marie 

Chippewa 

65 

34 

99 

South  Haven 

Van  Buren 

50 

34 

84 

Traverse  City 

(June  1- September  30) 
(October  1-May  31) 

Grand  Traverse 

97 
60 

42 
42 

139 
102 

Troy 

Oakland  (except 
Pontiac) 

84 

38 

122 

Warren 

Macomb 

62 

34 

96 

MIMMESOTA 

• 

Anoka  County 

Anoka  County 

50 

34 

84 

Dakota  County 

Dakota  County 

52 

34 

86 

Duluth 

St.  Louis 

58 

42 

100 

Minneapolis 

Hennepin  and 
Ramsey  Counties; 

85 

46 

131 
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fer  axera  xocaxicy: 
Key  city  1 

Maximum 
lodging   + 
amount 
County  and/or  other   (rooa  rate 
defined  location  2,3  only-no 

taxes) 
(a) 

M&IB 

rate 

(b) 

Maucimum 

per  diem 

rate  4 

(c) 

Fort  Snelling 

Military 

Reservation  and 

Navy 

Astronautics 

Group 

(Detachment 

BMVO) , 

Rosemount 

Rochester 

Olmsted 

69 

34 

103 

St^  Paul  County 

St.  Paul  County 

64 

38 

102 

MISSISSIPPI 

Bay  St.  Louis 

Hancock 

68 

38 

106 

Biloxi 

City  limits  of 
Biloxi  (see 
Harrison  County) 

72 

38 

110 

Gulf port 

(May  1 -August  31) 
(September  1-April  30) 

Harrison  (except 
Biloxi) 

60 
53 

34 
34 

94 

87 

Jackson 

Hinds 

59 

34 

93 

Pascagoula 

Jackson 

50 

34 

84 

Ridge land 

Madison 

51 

38 

89 

Robinsonville 

Tunica 

55 

34 

89 

Vicksburg 

Warren 

50 

34 

84 

MISSOURI 

Branson 

(June  1-September  30) 
(October  l-May  31) 

Taney 

60 
50 

34 

34 

94 
84 

Cape  Girardeau 

Cape  Girardeau 

51 

34 

85 

Clay  County 

Clay 

82 

30 

112 

Hannibal 

(Jxine  1 -September  30) 
(October  l-May  31) 

Marion 

54 
50 

30 
30 

84 
80 

Jefferson  City 

Cole 

52 

34 

86 

Kansas  City 

Jackson  and 
Platte  (see  also 
Kansas  City,  KS) 

85 

42 

127 

Lake  Ozark 

Miller 

50 

34 

84 

Osage  Beach 

(June  1-Sepember  30) 
(October  l-May  31) 

Camden 

64 
50 

34 
34 

98 
84 
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Per  diem  locality: 

Maxinium               Mzucimum 

lodging   +   M&IE   -  per  diem 

amount       rate      rate  4 

Key  city  1                            County  and/or  other   (rooa  rat«      (b)        (c) 

defined  location  2,3   only-no 

taxes) 

(aj 

Platte  County 

Platte  County 

65 

34 

99 

St.  Charles  County 

St.  Charles 
County 

51 

34 

85 

St.  Louis 

St.  Louis 

66 

46 

112 

MONTANA 

Poison/ Kalispell 
1       (May  1 -September  30) 
'       (October  1-April  30) 

Lake 

> 

* 

54 
50 

34 
34 

88 
84 

West  Yellowstone  Park 
(May  1 -October  31) 
(November  1-April  30) 

Gallatin 

64 
60 

34 
34 

98 
94 

NEBRASKA 

Lincoln 

Lancaster 

50 

34 

84 

Omaha 

Douglas 

55 

38 

93 

NEVADA 

Elko 

i 
1 

All  points  in 
Elko  County 
excluding 
Wendover 

52 

30 

82 

Incline  Village 

(June  1-September  30) 
(October  1-May  31) 

All  points  in 
the  Northern 
Lake  Tahoe  area 
within  Washoe 
County 

94 

74 

38 
38 

132 
112 

Las  Vegas 

Clark  County; 
Nellis  AFB 

-55 

38 

93 

Reno 

All  points  in 
Washoe  County 
not  covered 
under  Incline 
Village  per  diem 
locality 

-50 

38 

88 

Stateline 

Douglas  (see 
also  South  Lake 
Tahoe,  CA) 

108 

42 

150 

Winnemucca 

i 

Humboldt 

54 

• 

34 

88 

NEW  HAMPSHIRE 

Concord 

Merrimack 

57 

34 

91 

Conway 

(June  1 -October  31) 

Carroll 

90 

38 

128 
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Per  diem  lcx:ality: 

Maximum 
lodging   -4- 
amount 
Key  city  1                            County  and/or  other   (rooa  rata 

defined  location  2,3  only-no 

taxM) 
(a) 

M6IB 

rate 

(b) 

Mzucimum 

per  diem 

rate  4 

(c) 

(November  1-May  31) 

50 

38 

88 

Durham 

(May  1 -October  31) 
(November  1 -April  30) 

Strafford 

71 
63 

30 
3D 

101 
93 

Hanover 

(June  1 -October  31) 
(November  1-May  31) 

Grafton 

96 
59 

42 

42 

138 
101 

Laconia 

(June  1 -October  31) 
(November  1-May  31) 

^llcnap 

65 
55 

34 
34 

99 
89 

Manchester 

Hillsborough 

78 

34 

112 

Portsmouth/Newington 
(June  1 -October  31) 
(Novendber  1-May  31) 

Rockingham 
County;  Pease 
AFB  (see  also 
Kittery,  MB) 

75 
59 

42 
42 

117 
101  . 

Sullivem  County 

Sullivan  County 

50 

34 

84 

mw  JKRSBT 

Atlantic  City 

(July  1 -August  31) 
(September  1 -November  30) 
(Decei*er  l-j^ril  30) 
(May  l-June  30) 

Atlantic 

98 
76 
65 
79 

42 
42 
42 

42 

140 
118 
107 
121 

Bergen  County 

Bergen  County 

94 

38 

132 

Cape  May 

(June  1 -September  30) 
(October  1-May  31) 

Cape  May  (except 
Ocean  City) 

132 
80 

42 
42 

174 
122 

Cherry  Hill/Camden/Moorestown 

Camden/ 
Burlington 

74 

42 

116 

Batontoim 

Monmouth  County; 
Fort  Monmouth 

84 

38 

122 

saison 

Middlesex 

(except 

Pi scat away) 

61 

34 

108 

Fiemlngton 

Himterdon 

74 

34 

108 

r  reehold 

(May  1- September  30) 
(October  1 -April  30) 

City  limits  of 
Freehold 

95 

75 

34 
34 

129 
109 

Hudson  County 

Hudson  County 

99 

38 

137 

Hiiiville 

Cumberland 

51 

38 

89 

Newark 

Essex 

94 

42 

136 

uceem  uity 

(Jxme  1 -August  31) 

City  limits  of 
Cape  May  County 

215 

38 

253 
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Per  diem  locality: 
Key  city  1 

Maucimum 
lodging   ••■ 
amount 
County  and/or  other   (rooa  rate 
defined  location  2,3  only-no 

taiMs) 
(a) 

M&IE 

rate 

(b) 

Maximum 
per  diem 
rate  4 
(c) 

(September  1-May  31) 

(see  Cape  May 
County) 

80 

38 

118 

Parisippany/Dover 

Morris  County; 
Pleat inny 
Arsenal 

80 

38 

118 

Passaic  County 

Passaic  County 

95 

38 

133 

Piscataway 

City  limits  of 
I^iscataway 

129 

38 

167 

Princeton 

City  limits  of 
Princeton  (see 
Mercer  County) 

187 

42 

149 

Trenton 

Mercer  (except 
Princeton) 

84 

38 

122 

Union  County 

Union  County 

125 

38 

163 

NBir  NBZICO 

* 

Albuquerque 

Bernalillo 

60 

38 

98 

Cloudcroft 

Otero 

74 

30 

104 

Los  Alamos 

Los  Alamos 

71 

34 

105 

Santa  Fe 

(May  1 -October  31) 
(HoveiriBer  1 -April  30) 

Santa  Fe 

85 
78 

46 
46 

131 
124 

Taos 

Taos 

63 

34 

97 

MBIT  YORK 

Albany 

Albany 

68 

42 

110 

Batavia 

Genesee 

57 

34 

91 

Binghamton 

Broome 

50 

38 

88 

The  Bronx 

The  Bronx 

159 

46 

209 

Brooklyn 

Brooklyn 

159 

46 

209 

Buffalo 

Erie 

78 

42 

120 

Coming 

Steuben 

54 

38 

92 

Elmlra 

Chenung 

50 

34 

84 

Glens  Falls 

(June  1 -October  31) 
(November  1-May  31) 

Narren 

74 
50 

34 
34 

108 
84 

Ithaca 

Tompkins 

50 

34 

86 

Kingston 

Ulster 

51 

38 

89 

Lake  Placid 

(June  1 -October  31) 
(November  1-May  31) 

Essex 

80 
59 

38 
38 

118 
97 

Manhattan 

Manhattan 

195 

46 

241 

Nassau  County 

Nassau  County 

70 

38 

108 
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Per  diem  locality: 

Itaximum              Maximum 
lodging   *       MfclB   -  per  diem 
amount       rate      rate  4 
Key  city  1                           County  and/or  other   (rooa  rat*      (b)                   (c) 

defined  location  2,3  only-no 

taxes) 
(a) 

Niagara  Falls 

(June  1 -October  31) 
(November  1-May  31) 

Niagara 

65 

55 

34 

34 

99 
89 

NyacJc/Palisades 

Rockland 

62 

38 

100 

Owego 

Tioga 

63 

30 

93 

Plattsburgh 

Clinton 

50 

34 

84 

Pough]ceepsie 

Dutchess 

74 

38 

112 

Queens  Borough 

^eens 

159 

46 

205 

Rochester 

Monroe 

55 

42 

97 

Saratoga  Springs 

(August  1 -August  31) 
(September  1-March  31) 
(;^ril  1-July  31) 

Saratoga 

147 
50 
71 

38 
38 
38 

185 

88 

109 

Schenectady 

Schenectady 

55 

34 

89 

Staten  Island  Borough 

Richmond 

94 

42 

136 

Suffolk 

Suffolk 

68 

38 

106 

Tarrytown 

Westchester 
(except  White 
Plains) 

114 

42 

156 

Utica 

Oneida 

51 

34 

85 

Waterloo/Romulus 

Seneca 

89 

34 

123 

Watkins  Glen 

(May  1 -October  31) 
(November  1-J^ril  30) 

Schuyler 

60 
50 

34 
34 

94 
84 

West  Point 

Orange 

121 

34 

155 

White  Plains 

City  limits  of 
White  Plains 
(see  Westchester 
County) 

165 

42 

207 

NORTH  CAROLINA 

Asheville 

(June  1 -October  31) 
(November  1-May  31) 

Buncombe 

56 
50 

34 
34 

90 
84 

Chapel  Hill 

Oramge 

69 

38 

107 

Charlotte 

Mecklenburg 

69 

38 

107 

Durham 

Durham 

69 

42 

111 

Fayetteville 

Cumberland 

55 

34 

89 

Greensboro 

Guilford 

60 

38 

98 

Kill  Devil 

(May  1 -August  31) 
(September  1 -October  31) 
(November  1- February  28) 

Dare 

125 
68 
50 

38 
38 
38 

163 

106 

88 
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Per  diem  locality: 

Maximum 
lodging   + 
amount 
Key  city  1                          County  and/or  other   (rooa  rat* 

defined  location  2,3  only-no 

taxM) 
i                                                        (a) 

MCtlE 

rate 

(b) 

Maxiimim 
per  diem 
rate  4 
(c) 

(March  l-April  30) 

72 

38 

110 

Hew  Bern 

Craven 

71 

34 

105 

Raleigh 

Wake 

7* 

38 

112 

Research  Triangle  Park 

City  limits  of 
Research 
Triangle  Park 

85 

* 

38 

123 

Wilmington 

(March  1- September  30) 
(October  1- February  29) 

Hew  Hanover 

60 
53 

34 
34 

94 

87 

Winston-Salem 

Forsyth 

64 

38 

102 

NORTH  DAKOTA  (S««  footnot*  5) 

OHIO 

Akron 

Summit 

56 

38 

94 

Bellevue 

(June  1 -August  31) 
(September  1-May  31) 

City  limits  of 
Bellevue 

55 
50 

30 
30 

85 
80 

Cambridge 
1      (i^ril  1 -October  31) 
(November  1 -March  30) 

Guernsey 

60 
50 

34 
34 

94 
84 

Canton 

Stark 

55 

34 

89 

Cincinnati 

Hamilton 

69 

46 

115 

Clevelauid 

Cuyahoga 

85 

42 

127 

Columbus 

Franklin 

70 

38 

108 

Dayton 

Montgomery, 
Wright - 
Patterson  AFB 

54 

38 

92 

Blyria 

(May  1- September  30) 
(October  1-April  30) 

Lorain 

67 
50 

34 

34 

101 
84 

Fairborn 

Greene 

66 

34 

100 

Geneva/Hamilton 

Asht2ibula 

58 

34 

92 

Lancaster 

Fairfield 

60 

34 

94 

Port  Clinton/Oakharbor 
(Jime  1 -August  31) 
(September  1-May  31) 

Ottawa 

80 
50 

34 
34 

114 
84 

Portsmouth 

Scioto 

50 

34 

84 

Sandus)cy 

(May  1- September  30) 
(October  1 -April  30) 

Erie 

83 
53 

38 
38 

121 
91 

Springfield 

Clark 

50 

34 

121 

Toledo 

Lucas 

50 

38 

88 
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DE 


Per  diem  locality: 

Maximum              Maucimum 

lodging   +   M&IE   -  per  diem 

amount       rate      rate  4 

Key  city  1                          County  and/or  other   (room  rat*      (b)        (c) 

defined  location  2,3  only-no 

tUCM) 

(a) 

Warren  County 

Warren  County 

59 

30 

89 

OKLAHOMA 

Oklahoma  City 

Oklahoma 

59 

38 

97 

Tulsa 

Osage,  Tulsa  and 
Washington 

50 

38 

88 

OREGON 

> 

Ashland 

Jackson 

59 

42 

101 

Beaverton 

Washington 

69 

38 

107 

Bend 

Deschutes 

59 

38 

97 

Clackamas 

Clackamas 

59 

34 

93 

Coos  Bay 

Coos 

51 

34 

85 

Crater  Lake 

City  limits  of 
Crater  Lake 

74 

38 

112 

Eugene 

Lane  (except 
Florence) 

64 

38 

102 

Florence 

City  limits  of 
Florence  (see 
Lane  County) 

87 

34 

121 

Gold  Beach 

(June  1- September  30) 
(October  1-May  31) 

Curry 

65 
50 

34 

34 

99 
84 

Klamath  Falls 

Klamath 

54 

30 

84 

Lincoln  City/Newport 

(July  1-September  30) 
(October  1-June  30) 

Lincoln 

80 
69 

34 
34 

114 
103 

Portland 

Multnomah 

72 

38 

110 

Salem 

Marion 

53 

34 

87 

Seaside 

(May  1-September  30) 
(October  1-April  30) 

Clatsop 

85 

60 

34 
34 

119 
94 

PENNSYLVANIA 

Allentown 

Lehigh 

59 

38 

97 

Easton 

Northampton 

59 

34 

93 

Erie 

(May  1-September  30) 
(October  l-April  30) 

Erie 

65 
50 

30 
30 

95 
80 

Chester/Radnor 

Delaware 

69 

34 

103 

Gettysburg 

(May  1 -October  31) 
(November  1 -April  30) 

Adams 

82 
53 

34 
34 

116 
87 
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Per  diem  locality: 

htoximum              Maximum 
lodging   +   MCtlE   -  per  diem 
amount       rate      rate  4 
Key  city  1                            County  and/or  other   (rooai  rat*      (b)        (c) 

defined  location  2,3  only-no 

taxM) 
(a/ 

Harrisburg 

Dauphin  (except 
Hershey) 

56 

42 

98 

Hershey 

(May  1 -October  31) 
(November  l-;^ril  30) 

City  limits  of 
Hershey 

125 
53 

42 
42 

167 
95 

King  Prussia/Ft.  Washington 

Montgomery 
County,  except 
Qala  Cyn**yd  (see 
also 

Philadelphia, 
PA) 

84 

* 

42 

126 

Lancaster 

Lancaster 

65 

38 

103 

Malvem/Downingtn/Valley  Forge 

Chester 

100 

38 

138 

Mechanicsburg 

Cumber  leuid 

79 
65 

34 
34 

113 
99 

Philadelphia 

Philadelphia 
County;  city  of 
Bala  Cynwyd . in 
Montgomery 
County 

Hi 

46 

159 

Pittsburgh 

Allegheny 

79 

46 

125 

Reading 

Berks 

57 

38 

95 

Screuiton 

Lackawanna 

60 

30 

90 

Warminster 

Bucks  County; 
Naval  Air 
Development 
Center 

75 

42 

117 

Wayne 

City  limits  of 
Wayne 

95 

42 

137 

RHODE  ISLAND 

Block  Island       ^'■^ 

Washington 

94 

42 

136 

East  Greenwich^^j^'^ 

Kent  County; 
Naval  Construc- 
tion Battalion 
Center, 
Davisville 

6? 

* 

38 

107 

Newport 

(June  1 -September  30) 
(October  1-May  31) 

Newport 

111 
77 

42 
42 

153 
119 

North  Kingston 
II     (June  1-Septemer  30) 
(October  l-May  31) 

Washington 

60 
50 

30 
30 

90 
80 
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Per  diem  locality:                                                    ■■■  - 

Maucimum              Maucimum 
lodging   +   MilE   =  per  diem 
amount       rate      rate  4 
Key  city  1                          County  and/or  other   (rooa  rata      (b)        (c) 

defined  location  2,3  only-no 

taxM) 
(a) 

Providence 

Providence 

79 

42 

121 

SODTH  CAROLINA 

Charleston 

Charleston 

64 

42 

106 

Columbia 

Richland 

50 

38 

88 

Greenville 

Greenville 

62 

38 

100 

Hilton  Head 

(March  1 -August  31) 
(September  1-February  29) 

Beaufort 

110 
63 

42 
42 

152 
105 

Myrtle  Beach 

(June  1- September  30) 
(October  1-May  31) 

Horry  County; 
Myrtle  Beach  AFB 

114 
50 

42 
42 

156 
92 

Spartanburg 

Spartanburg 

50 

34 

84 

SODTH  DAKOTA 

Custer 

(June  1 -August  31) 
(September  1-May  31) 

Custer 

69 
50 

34 
34 

103 
84 

Hot  Springs 

(June  1 -August  31) 
(September  1-May  31) 

Fall  River 

85 
50 

30 
30 

115 
80 

Rapid  City 

(June  1 -August  31) 
(September  1-May  31) 

Pennington 

72 
50 

34 
34 

106 
84 

TENNESSEE 

Chattanooga 

Hamilton 

50 

34 

-  84 

Gatlinburg 

Sevier 

70 

38 

108 

Knoxville 

Knoxville  County 

50 

38 

88 

Memphis 

Shelby 

79 

38 

117 

Nashville 

Davidson 

72 

42 

114 

Townsend 

Blount 

70 

^^ 

104 

TEXAS 

Arlington 

Tarrant 

76 

34 

110 

Austin 

Travis 

80 

38 

118 

Brownsville 

Cameron 

50 

34 

84 

College  Station 

Brazos 

55 

34 

89 

Corpus  Christi 

Nueces  and  San 
Patricio 

56 

38 

94 

Dallas 

Dallas 

89 

46 

135 

Eagle  Pass 

Maverick 

54 

30 

84 

El  Paso                            El  Paso          | 

78 

38 

116 

VERMONT 
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Per  diem  locality: 

Maximum              Kaximum 
lodging  *       M&IE   -  per  diem 
amount       rate      rate  4 
Key  city  1                         County  and/or  other  (rooa  rate      (b)       (c) 

defined  location  2,3  only-no 

taxea) 
(a) 

Fort  Davis 

Jeff  Davis 

65 

30 

95 

Fort  Worth 

City  limits  of 
Fort  Worth 

6^ 

38 

107 

Galveston 

(May  l-August  31) 
(September  1 -April  30) 

Galveston 

50 

42 
42 

98 
92 

Houston 

Harris  County; 
If.  B .  Johnson 
Space  Center  and 
Ellington  AFB 

72 

42 

114 

Killeen 

Bell 

5^ 

30 

82 

Laredo 

Webb 

50 

34 

84 

Lubbock 

Lubbock 

53 

34 

87 

McAllen 

Hidalgo 

eo 

34 

114 

Odessa/Plcuio 

Collin 

55 

34 

89 

Saui  Antonio 

Bexar 

91 

42 

133 

South  Padre  Islamd 

(March  1 -August  31) 
(Septentber  1-April  30) 

Cameron 

58 
50 

38 
38 

96 
88 

Tyler 

Smith 

51 

34 

85 

Victoria 

[  ■ 

Victoria 

53 

30 

83 

UTAH 

Bullfrog 
1     (/^ril  1 -October  31) 
(November  1 -March  31) 

Garfield 

104 
73 

30 
38 

142 

111 

Cedar  City 

(June  1 -August  31) 
(September  1-May  31) 

Iron 

71 
59 

34 

34 

105 
93 

Davis  County 

Davis  County 

63 

34 

97 

Moab 

Grand 

70 

34 

104 

Ogden 

Weber 

54 

34 

88 

Park  City 

(December  1 -March  31) 
(/^ril  1 -November  30) 

Summit 

155 
84 

46 
46 

201 
130 

Provo 

Utah 

57 

38 

95 

Salt  Lake  City 

1  ] 

Salt  Lake  and 
Dugway  Proving 
Ground  and 
Tooele  Army 
Depot 

76 

* 
* 

42 

118 

VERMONT 
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Per  diem  locality: 

Haximum 
lodging   > 
amount 
Key  city  1                           County  amd/or  other   (rooa  rat* 

defined  location  2,3  only-no 

taxM) 
(a) 

M&IB 

rate 

(b) 

Maxinum 

per  diem 

rate  4 

(c) 

Burlington/St.  Albans 

Chittenden  and 
Franklin 

82 

3S 

120 

Manchester 

Bennington 

95 

42 

137 

Middlebury 

(May  1 -October  31) 
(November  l-;^ril  30) 

Addison 

93 
90 

38 
38 

131 
128 

Rutland 

(December  1 -March  31) 
(April  1 -November  30) 

Rutland 

64 
50 

34 

34 

98 
84 

White  River  Junction 
(July  1 -October  31) 
(November  1-June  30) 

Windsor 

74 
CO 

34 

34 

108 
94 

VIRGINIA 

Alexandria* 

126 

42 

168 

Arlington 

Arlington 

115 

42 

157 

Blacksburg 

Montgomery 

54 

34 

88 

Charlottesville* 

52 

42 

94 

Chesterfield  County 

Chesterfield 
County 

63 

38 

101 

Loudoun  County 

Loudoun 

75 

38 

113 

Lynchburg* 

62 

38 

100 

Meinassas 

Prince  William 
County  (except 
Woodbridge) 

62 

34 

96 

Fairfax  County 

Fairfauc  County 
(includes  the 
cities  of  Falls 
Church  and 

Fairfax) 

118 

42 

160 

Richmond* 

Henrico,  also 
Defense  Supply 
Center 

76 

38 

114 

Roanoke* 

50 

34 

84 

Shenandoah  County 

Shenandoah 
County 

50 

34 

84 

Virginia  Beach* 

(June  1 -August  31) 
(September  1-May  31) 

Virginia  Beach 
(also  Norfolk, 
Portsmouth  and 
Chesapeake) * 

97 
54 

38 
38 

135 
92 

Wallops  Island 

(June  1- September  30) 
(October  1-May  31) 

Accomack 

77 
54 

34 

34 

111 
88 

Williamsburg* 

Williamsburg 
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Per  diem  locality: 

Maxiota              Naxinm 
lodgiijg  *       M&IB   -  per  dies 
amount      rate     rate  4 
Key  city  1                          County  «md/or  other  (room  rate      (b)        (c) 

defined  location  2,3  ooly-ncr 

taxes) 
(a) 

(June  1 -October  31) 
(November  1-May  31) 

(also  Hanqpton, 
Neviport  News, 
York  Coimty, 
Naval  Weapons 
Station, 
Yorktown) • 

91 
59 

38 
38 

129 
97 

Wintergreen 

(June  1 -October  31) 
(November  1-May  31) 

Nelson 

110 
95 

46 
46 

156 
141 

Woodbridge 

City  limits  of 
Woodbridge 

67 

38 

105 

*Denotes  independent  cities. 

* 

NASHmaTON 

Anacortes 

Skagit 

74 

38 

112 

Bellingham 

Whatcom 

50 

34 

84 

Bremerton 

Kitsap 

61 

34 

95 

Everett 

i 

Snohomish 

(except 

Lynnvrood) 

59 

38 

97 

Friday  Harbor 

(Junel -September  30) 
(October  1-May  31) 

San  Juan 

82 
59 

42 
42 

124 
101 

I aland  County 

Island  County 

84 

34 

118 

Lynnvrood 

City  limits  of 
Lynnwood  (see 
Snohomish 
County) 

79 

* 

34 

113 

Ocean  Shores 

(April  1- September  30) 
1      (October  1 -March  31) 

Grays  Harbor 

82 

72 

38 
38 

120 
110 

Olympia/Tumwater 

Thurston 

58 

38 

96 

,   Port  Angeles 

(June  l-Septendber  30) 
(October  1-May  31) 

Clallam 

65 
54 

38 
38 

103 
92 

Port  Tovmsend 

Jefferson 

65 

34 

99 

Seattle 

King 

104 

46 

150 

Sequim 

(May  1 -September  30) 
(October  l-;^ril  30) 

Clallam 

59 

50 

34 
34 

93 
84 

Spokane 

Spokane 

61 

38 

99 

Tacoma 

Pierce 

54 

38 

92 

Vancouver 

Clark 

55 

38 

93 

— 

- 

• 

66702 
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Per  diem  locality: 
Key  city  1 

Maximum 
lodging   -f 
amount 
County  and/ or  other   (rooa  rate 
defined  location  2,3  only-no 

taxM) 
(a) 

M&IE    « 
rate 
(b) 

Mfucimum 
per  diem 
rate  4 
(c) 

NBST  VIRGINIA 

Berkeley  Springs 

Morgan 

69 

34 

103 

Charleston 

Kanawha 

77 

38 

115 

Harpers  Ferry 

Jefferson 

50 

34 

84 

Norgantown 

Monongalia 

64 

34 

98 

Parkersburg 

Wood 

52 

34 

86 

Wheeling 

Ohio 

55 

34 

89 

WISCX)NSIN 

Brookfield 

Waukesha 

66 

38 

104 

Eau  Claire 

Eau  Claire 

52 

34 

86 

Green  Bay 

Brown 

54 

34 

88 

Kenosha 

Kenosha 

52 

30 

82 

La  Crosse 

La  Crosse 

52 

30 

82 

Lake  Geneva 

Walworth 

86 

38 

124 

Madison 

Dane 

59 

38 

97 

Milwaukee 

Milwaukee 

72 

42 

114 

Minocqua/Rhinelander 

Oneida 

52 

38 

90 

Oshkosh 

Winnebago 

56 

34 

90 

Sturgeon  Bay 

(July  1 -August  31) 
(September  1-June  30) 

Door 

73 
50 

34 
34 

107 
84 

Wisconsin  Dells 

(June  1- September  30) 
(October  1-May  31) 

Columbia 

71 
50 

38 
38 

109 
88 

WYOMING 

Cody 

(June  1- September  30) 
(October  1-May  31) 

Park 

79 
50 

30 
30 

109 
80 

Jackson 

(June  1- September  30) 
(October  1-May  31) 

Teton 

88 
59 

42 
42 

130 
101 

Thermopolis 

(June  1 -August  31) 
(September  1-May  31) 

Hot  Springs 

54 

50 

30 
30 

84 
80 

independent 
listed  sepa 


annual  revj 


Dated:  Nover 
David  J.  Bairai 

Adntinistrator  < 
[FR  Doc.  9ft-32 
aiLUNa  CODE  asa 


iVrcJStd"hv°'fh™'"  'P*"^;***-.  ^^«  ^-  ^'^   locality  is  defined  as  -all  locations  within,  or  entirely 
jurrounded  by.  the  corporate  Ix-xts  of  the  key  city,  including  independent  entities  located  within  those 

^^  tn'coSrin'niits  of'^h!T'''  "*!'^°^^^T  ""''  '"'='"'*"  "*''  locations  within,  or  entirely  surrounded 
Dy,  the  corporate  limits  of  the  key  city  as  well  as  the  boundaries  of  the  listed  counties,  including 


UMI 


Federal  Register /Vol.  63,  No.  231 /Wednesday,  December  2,  1998 /Rules  and  Regulations       66703 


109 
80 

130 
101 

84 

80 

independent  entities  located  within  the  boundaries  of  the  key  city  and  the  listed  counties  (unless  otherwise 
listed  separately) . ' 

\f%l     Mhen  a  military  installation  or  Govemnent- related  facility  (trtiether  or  not  specifically  naaed)  is 
3.ocated  partially  within  more  than  one  city  or  county  boundary,  the  applicable  per  diem  rate  for  the  entire 
installation  or  facility  is  the  higher  of  the  two  rates  tAich  apply  to  the  cities  and/or  counties,  even 
t^hough  part(s)  of  such  activities  may  be  located  outside  the  defined  per  diem  locality. 

1/4/  Federal  agencies  may  submit  a  request  to  6SA  for  review  of  the  costs  covered  by  per  diem  in  a  particular 
oity  or  area  where  the  standard  CONUS  rate  applies  when  travel  to  that  location  is  repetitive  or  oo  a 
xMQtinuing  basis  and  travelers'  esqwriences  indicate  that  the  prescribed  rate  is  inadequate.  Other  per  diem 
localities  listed  in  this  appendix  will  be  reviewed  on  an  annual  basis  by  GSA  to  determine  whether  rates  are 
adequate.  Requests  for  per  diem  rate  adjustments  shall  be  sulomitted  by  the  agency  headquarters  office  to  the 
Oeneral  Services  Administration,  Office  of  Govemmentwide  Policy,  Attn:  Travel  and  Transportation  Management 
Policy  Division  (KIT),  Washington,  DC  2040S.  Agencies  should  designate  an  individual  responsible  for 
reviewing,  coordinating,  and  submitting  to  GSA  any  requests  from  bureaus  or  subagencies.  Requests  for  rate 
{adjustments  shall  include  a  city  designation,  a  description  of  the  surrounding  location  involved  (county  or 
lother  defined  area) ,  and  a  reconmiended  rate  supported  by  a  statement  explaining  the  circumstances  that  cause 
the  existing  rate  to  be  inadequate.  The  request  also  must  contain  an  estimate  of  the  anntuil  nuaber  of  trips 
ito  the  location,  the  average  duration  of  such  trips,  emd  the  primary  purpose  of  travel  to  the  location. 
Agencies  should  submit  their  requests  to  GSA  no  later  than  May  1  in  order  for  a.   city  to  be  included  in  the 
[annual  review. 

i/S/  The  standard  CONUS  rate  of  $80  ($50  for  lodging  and  $30  for  N&IE)  applies  to  all  per  diem  localities  in 
{the  State  of  Horth  Dakota. 

■0TB:   Recognizing  that  all  locations  are  not  incorporated  cities,  the  term  'city  limits*  has  bsen  used  as  a 
«eneral  phrase  to  denote  the  commonly  recognized  local  boundaries  of  the  location  cited. 


Dated:  November  27, 1998. 
David  }.  Bairam, 

Administrator  of  General  Services. 
(FR  Doc.  9&-32091  Filed  12-1-98;  8:45  am] 
MLUNQ  CODE  6820-34-0 
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REMINDERS 

The  items  in  thi 
editorially  compi 
to  Federal  Regi 
Inclusion  or  exc 
this  list  has  no 
significance. 


COMMERCE  D 
National  Ocear 
Atmospheric  A 

Fishery  conserv 
management: 
Atlantic  swore 
12-2-98 

ENVIR0NMEN1 
PROTECTION 

Pesticides;  tolei 

animal  feeds, 

agricuitural  a 

Cymoxanil;  pi 

98 


HEALTH  AND 
SERVICES  DB 
Food  and  Dru( 
Administration 

Animal  drugs,  1 
related  produ 
Butorphanol  I 

published  ' 
Chlortetracyc 

salinomycir 

2-98 

PERSONNEL  I 
OFFICE 

Prevailing  rate 
put)lished  11 

SECURITIES  fi 
EXCHANGE  O 

Securities: 
Transfer  agei 
readiness  i 
published 

TRANSPORTA 
DEPARTMENT 
Coast  Guard 

Ports  and  wate 
Atlantic  lntra( 
Waterway, 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  2, 
1998 

COMfMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
rrtanagement: 

Atlantic  swordfish;  put)lished 
12-2-98 

ENViRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
aninr^  feeds,  and  raw 
agricuttural  comrrxxlities: 
Cymoxanil;  put)lished  12-2- 

98 
Imidacloprid;  put)lished  12-2- 

98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrxxjities 
Metolachlor;  published  12-2- 

98 
Pesticides;  tolerarx;es  in  food, 
anin^l  feeds,  and  raw 
agricultural  comrrxxjities: 
Primisulfuron-methyl; 

put)lished  12-2-98 
TetXKX>nazole;  putilished  12- 

2-98 
Triasulfuron;  put)lished  12-2- 
!    98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Butorphanol  tartrate; 
published  12-2-98 
Chlortetracycline  and 
salinomycin;  published  12- 
2-98 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
published  11-2-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Transfer  agents;  Year  2000 
I    readiness  reports; 
published  11-2-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Atlanttc  Intracoastal 
Waterway,  Marine  Corps 


Base  Gamp  Lejeune,  NO; 
safety  zone;  published  11- 
2-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  published  10- 

28-98 
Dassault;  published  10-28- 

98 
McDonnell  Douglas; 
published  10-28-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Reasonable  t>asis;  definition; 
putriished  12-2-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrtculturai  Marketing 
Service 

Celery  grown  in — 
Florida;  comments  due  by 
12-8-98;  published  10-9- 
98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison- 
State  and  area 
classifications; 
comments  due  by  12-7- 
98;  published  10-7-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  t)y  12-7- 
98;  published  10-7-98 
l^ant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  12-7- 
98;  published  10-8-98 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
12-8-98;  published  11-25- 
98 
Program  regulations: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  inspection 
Service 
Meat  and  poultry  inspection: 


Consumer  protection 
standards- 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performarx» 
standards;  comments 
due  by  12-10-98; 
published  9-11-98 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performance  * 
standards;  con-ection; 
comments  due  by  12- 
10-98;  published  10-26- 
98 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Packers  and  Stockyards  Act 
Non-reporting  of  price  as 
condition  of  purchase  or 
sale  of  livestock; 
prohit)ition;  comments  due 
by  12-9-98;  published  9- 
10-98 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  and  telephone  toans: 
Fidelity  and  insurance 
requirements;  comments 
due  by  12-8-98;  published 
10-9-98 
Program  regulations: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 
AGRICULTURE 
DEPARTMENT 
Nondiscrimination  in  federally 
corxjucted  programs  and 
activities;  comments  due  t>y 
12-10-98;  published  11-10- 
98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Atka  mackerel;  comments 
due  by  12-9-98; 
published  11-9-98 
Atlantk:  swordfish; 
comments  due  by  12-7- 
98;  published  10-13-98 
Northeastern  United  States 
fisheries — 

Atlantic  surf  clam  arxJ 
ocean  quahog; 
conrvnents  due  t>y  12-7- 
98;  published  11-13-98 
Marine  Mamnr^s: 
Endangered  fish  or  wikfife — 
Sea  turtles;  shrimp 
trawling  requirements; 
comments  due  by  12-7- 
98;  published  11-10-98 

ENERGY  DEPARTMENT 

Acquisition  regulatkxis: 
Performance  guarantees; 
comments  due  by  12-9- 
98;  published  11-9-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Energy  facility  appKcatkx>s; 
collatxxative  procedures; 
comments  due  t)y  12-7- 
98;  published  10-7-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkKi;  State  plans 
for  desigr^ted  facilities  arxl 
pollutants: 
Oklahoma;  comments  due 

by  12-7-98;  published  11- 

6-98 
Air  quality  implementation 
plans;  afsproval  and 
promulgation;  various 
States: 
California;  comments  due  t>y 

12-7-98;  published  11-6- 

98 
Maryland;  comments  due  by 

12-7-98;  published  11-5- 

98 
Pennsylvania;  comments 

due  by  12-7-98;  published 

11-6-98 
Air  quality  planning  purposes; 
designation  of  areas: 
Arizona;  comments  due  t>y 

12-7-98;  published  11-20- 

98 
Pesticides;  tolerances  in  food, 
animal  feeds,  arvj  raw 
agricultural  commodities: 
Avemiectin;  comments  due 

by  12-7-98;  published  10- 

7-98 
Bifentfirin;  comments  due  by 

12-7-98;  published  10-7- 

98 
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Cyproconazole;  comments 

due  by  12-7-98;  published 

10-7-98 
RudioxonH;  comments  due 

by  12-7-98;  published  10- 

7-98 

Giyphosate;  comments  due 
by  12-7-98;  published  10- 
8-98 

Imidactoprid;  comments  due 
by  12-7-98;  published  10- 
7-98 

Pyridate;  comments  due  by 
12-7-98;  published  10-7- 
98 

Sethoxydmi;  comments  due 
by  12-7-98;  published  10- 
8-98 

FARM  CREDIT 
ADMINISTRATION 

Fann  credit  system: 
Leasing  activities;  comments 
due  by  12-7-98;  published 
10-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  frequency  devices: 
Equipment  in  24.05-24.25 
GHz  band  at  field 
strengths  up  to  2500  mV/ 
m;  certification;  comments 
due  by  12-7-98;  published 
9-21-98 

Uttra-wideband  transmission 
systems;  standards  and 
operating  requirements; 
comments  due  by  12-7- 
98;  published  9-21-98 
Radio  stations;  tat)ie  of 

assignments: 

Colorado;  comments  due  by 
12-7-98;  published  10-28- 
98 

Iowa  and  Netxaska; 
comments  due  by  12-7- 
98;  published  10-28-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  addHives: 
Adhesive  coatings  and 
components — 

Dimethyt-2 ,6-naphthalene 
dicartwxylate,  etc.; 
comments  due  by  12-7- 
98;  published  11-5-98 
Paper  and  paperboard 

components — 

2-[2-aminoethyl)amino] 
ethanol,  etc.;  comments 
due  by  12-7-98; 
published  11-5-98 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  home  procedural 
and  enforcement 
regulations: 

Revision;  comments  due  by 
12-8-98;  published  10-9- 
98 

INTERIOR  DEPARTMENT 
Fish  and  Wildilfe  Service 
Endangered  and  threatened 
species: 

Findkigs  on  petitions,  etc. — 
Big  Cypress  fox  squirrel; 
comments  due  by  12-8- 
98;  published  9-9-98 
Oahu  elepaio  from  Hawaiian 
Islands;  comments  due  by 
12-7-98;  published  10-6- 
98 
Marine  mammals: 
Incidental  take  during 
specified  activities — 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 
Industry  operatksns; 
polar  bears  arxl  Pacific 
walrus;  commerrts  due 
by  12-11-98;  published 
11-17-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Ftoclatnation 
and  Enforcement  Office 

Permanent  program  arxl 
at)andoned  mine  land 
reclamation  plan 
sutxnisslons: 
Oklahoma;  comments  due 

by  12-10-98;  published 

11-25-98 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
sutjstances: 
Synthetic  dronabinol; 
placement  Into  Schedule 
III;  comments  due  by  12- 
7-98;  published  11-5-98 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Emptoyee  Retirement  Income 
Security  Act: 

Summary  plan  descriptk>n 
regulations;  comments 
due  by  12-9-98;  published 
10-30-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 


Phofxjrecords,  making  and 
distritxjtx>n;  reasonable 
notwe  of  use  and 
payment  to  copyright 
owners;  comments  due  by 
12-11-98;  published  11- 
27-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Brokers  and  dealers;  books 

and  records 

requirements — 

Sales  practk;es; 
comments  due  by  12-9- 
98;  published  11-12-98 
Equity  securities  purchases 

t>y  Issuer  or  affiliated 

purchaser,  comments  due 

by  12-7-98;  published  11- 

6-98 

SOaAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  oW  age,  survivors 
arxl  disability  Insurance — 
Impairments;  medial  and 
other  evkJence  and 
medk:al  consultant 
derinltion;  comments 
due  by  12-8-98; 
put>llshed  10-9-98 

TRANSPORTATION 
DEPARTIMENT 
FedeiBl  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
12-10-98;  published  10- 
26-98 

Fokker;  comments  due  by 
12-10-98;  published  11- 
10-98 

Intematkxial  Aero  Engines; 

comments  due  t>y  12-7- 

98;  published  10-6-98 
Lockheed;  comments  due 

by  12-11-98;  published 

10-27-98 

McDonnell  Douglas; 
comments  due  t)y  12-7- 
98;  published  10-7-98 

Pratt  &  Whitney  Canada; 
comments  due  t)y  12-7- 
98;  published  10-6-98 

Schempp-Hirth  K.G.; 
comments  due  by  12-11- 
98;  published  11-9-98 
Class  D  and  Class  E 

ailrspace;  comments  due  by 

12-11-98;  published  10-27- 

98 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 

Out-of-servk»  criteria; 
comments  due  by  12-8- 
98;  published  10-9-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementatkxi: 

State  highway  safety  data 
and  traffic  records 
Improvements;  comments 
due  by  12-7-98;  published 
10-8-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Flraamns  Bureau 

Akx>hol;  vitKUltural  area 
deslgnatkKis: 

Santa  Rita  HiNs,  CA; 
comments  due  t>y  12-10- 
98;  published  9-11-98 

Akx)holk:  twverages: 

Hard  cider,  semi-generic 
wine  designations,  and 
wholesale  liquor  dealers' 
signs;  comments  due  by  - 
12-7-98;  published  11-6- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudtoation;  pensions, 
compensation,  dependency, 
etc.: 

Eligibility  reporting 
requirements;  comments 
due  by  12-7-98;  published 
10-6-98 


UST  OF  PUBLIC  LAWS 

Note:  The  list  of  Putdic  Laws 
for  the  second  session  of  ttie 
105th  Congress  has  t>een 
completed  and  will  resume 
wtien  tiilis  are  enacted  Into 
law  during  the  first  sesskxi  of 
the  106th  Congress,  which 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  ttie  second  session 
of  the  105th  Congress  was 
published  In  the  Federal 
Register  on  November  30, 
1998. 
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contains  regulatory  documents  having  general 
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tie  Superintendent  of  Documents.  Prices  of 
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OFRCE  OF  PERSONNEL 
MANAQEMENT 

$CFR  Parts  213  and  335 
tUN  320«-nAI51 

Excepted  Service;  Pronation  and 
Internal  Placement 

'agency:  Office  of  Personnel 

Managemmt. 

ACTION:  Interim  regulations  with  request 

for  comments. 

SUKMURY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  the  staffing 
provisions  of  S.  1021,  The  Veterans 
Employment  Opportunities  Act  of  1998. 
This  Act  allows  preference  eligibles  or 
Iteterans  who  have  been  honorably 
!  discharged  from  the  armed  forces  after 
3  or  more  years  of  active  service  to 
compete  for  vacant  positions  under 
merit  promotion  procedures  when  an 
agency  is  accepting  applications  from 
individuals  outside  its  own  workforce. 
DATES:  Effective  Date:  December  3, 1998. 
Comments:  Comments  are  due  January 
4, 1999. 

lAOORESSES:  Send  or  deliver  written 
comments  to  Mary  Lou  Lindholm, 
Associate  Director  for  Employment, 
Office  of  Personnel  Management,  Room 
6500. 1900  E  Street,  NW.,  Washington, 
DC  20415-9000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Jacobs  or  Sylvia  Cole  on  (202) 
806-0830,  TDD  (202)  606-0023,  or  FAX 
(202)  606-2329. 

SUPPLEMENTARY  INFORMATION:  On 
October  31, 1998,  the  President  signed 
into  law  S.  1021,  The  Veterans 
Employment  Opportimities  Act  of  1998. 
PubUc  Law  105-339,  which  will  be 
codified  in  section  3304  of  title  5, 
United  States  Code,  allows  preference 
eligibles  or  veterans  who  have  been 
honorably  discharged  from  the  armed 
fiDrces  after  3  or  more  years  of  active 


service  to  compete  for  vacant  positions 
under  merit  promotion  procedures,  if 
the  hiring  agency  is  accepting 
applications  from  individuals  outside 
its  own  workforce.  The  law  also  requires 
OPM  to  create  a  special  appointing 
authority  to  permit  the  appointment  of 
these  individuals  if  they  are  selected. 
Because  the  law  did  not  specifically 
place  these  individuals  in  the 
competitive  service,  we  are  creating  a 
Schedule  B,  excepted  appointing 
authority  imder  5  CFR  part  213  to 
permit  their  placement  in  agencies.  A 
Schedule  B  appointing  authority,  under 
which  positions  are  subject  to  basic 
qualification  standards  estabUshed  by 
OPM,  is  appropriate  in  view  of  the 
language  of  the  pubUc  law.  Therefore, 
agencies  should  use  Schedule  B,  section 
213.3202  (n)  and  cite  Legal  Authority 
Code  "YKB/Sch  B  213.3202(n)"  when 
making  appointments.  The  new  law 
does  not  provide  for  noncompetitive 
conversion  into  the  competitive  service. 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  waive  the  delay 
in  effective  date  and  make  these 
regulations  effective  in  less  than  30 
days.  The  delay  in  effective  date  is  being 
waived  because  the  staffing  provisions 
of  this  law  became  effective  upon 
enactment,  October  31,  1998. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subfects  in  5  CFR  Parts  213  and 
335 

Government  employees.  Reporting 
and  record  keeping  requirements. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  parts 
213  and  335  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 


PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  3301  and  3302,  E.O. 
10577.  3  CFR  1954-19S8  Comp..  p.  218; 
§213.101  also  issued  under  5  U.S.C.  2103; 
§213.3102  also  issued  under  5  U.S.C.  3301, 
3302,  3307,  8337(h)  and  8456;  E.O.  12364,  47 
PR  22931,  3  CFR  1982  Comp.,  p.  185;  38 
U.S.C  4301  et  seq.;  and  Pub.  L  105-339. 

2.  In  §  213.3202,  paragraph  (n)  is 
added  to  read  as  follows: 

§213.3202    Entire  executive  dvil  service. 


(n)  Positions  when  filled  by  - 
preference  efigibles  or  veterans  who 
haye  been  separated  from  the  armed 
forces  imder  honorable  conditions  after 
3  years  or  more  of  continuous  active 
service  and  who,  in  accordance  with  5 
U.S.C.  3304(f)  (Pub.  L.  10&-339), 
applied  for  these  ()ositions  imder  merit 
promotion  procedures  when 
applications  were  being  accepted  by  the 
agency  from  individuals  outside  its  own 
workforce.  These  veterans  may  be 
promoted,  demoted,  or  reassigned,  as 
appropriate,  to  other  positions  within 
the  agency  but  would  remain  employed 
under  this  excepted  authority  as  long  as 
there  is  no  break  in  service. 

PART  335— PROMOTION  AND 
INTERNAL  PLACEMENT 

3.  The  authority  citation  for  part  335 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  3301,  3302,  3330;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218;  Pub. 
L.  105-339. 

4.  Section  335.106  is  added  to  subpart 
A  to  read  as  follows: 

§  335.106    Special  selection  procedures  for 
certain  veterans  under  merit  promotion. 

Preference  eUgibles  or  veterans  who 
have  been  separated  under  honorable 
conditions  from  the  armed  forces  after  3 
or  more  years  of  continuous  active 
service  may  compete  for  vacancies 
under  merit  promotion  when  an  agency 
accepts  applications  from  individuals 
outside  its  own  workforce. 
[PR  Doc.  98-32082  Filed  12-2-98;  8:45  am) 
BILUNQ  CODE  632S-01-P 
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amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
from  the  amount  of  work  currently 
required.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0663-V^B69 

Common  Crop  lnsura;ice  Regulations; 
Basic  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Common  Crop  Insurance  Policy;  Basic 
Provisions  for  the  purpose  of:  Clarifying 
certain  provisions;  adding  definitions 
and  provisions  to  allow  enterprise  and 
whole  farm  units;  allowing  the  use  of  a 
written  agreement  to  insure  acreage  that 
has  not  been  planted  and  harvested  in 
one  of  the  three  previous  crop  years; 
removing  the  requirement  that  a 
minimum  amount  of  prevented  planting 
acreage  be  contiguous  before  a 
prevented  planting  payment  can  be 
made;  and  removing  the  requirement 
that  the  Palmer  Drought  Severity  Index 
be  used  to  determine  eligibility  for  a 
prevented  planting  payment  in  certain 
circiunstances.  The  intended  effect  of 
this  action  is  to  create  a  policy  that  best 
meets  the  needs  of  the  insured. 
EFFECTIVE  DATE:  November  30.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Nuckolls,  Insurance  Management 
Specialist,  Research  and  Development. 
Product  Envelopment  Division.  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hohnes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
significant  and.  therefore,  it  has  been 
reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  address  listed  above.  In 
siunmary,  the  analysis  finds  that  of  all 
the  changes  in  the  final  rule,  eliminating 
the  contiguous  acreage  requirement  to 
determine  eUgible  prevented  planting 
acreage  will  have  the  most  impact.  The 
impact  is  greatest  in  certjiin  regions  of 
the  Northern  Plains,  but  the  effect  on 
overall  crop  insiuance  payments  is 
expected  to  be  smeill.  Additional 
indemnities  resulting  fi-om  this  change 
are  estimated  to  average  $500,000  per 
year.  Premium  rate  adjustments  have 
been  made  to  cover  the  additional 


indenmities.  Additional  costs  to  the 
Government  will  be  about  $250,000  for 
premium  subsidies,  $110,000  in 
administrative  subsidies,  and  $38,000  in 
underwriting  losses.  Other  provisions  of 
the  rule  serve  to  clarify  provisions  or 
make  changes  that  may  cause  slight 
changes  in  expected  indemnities  and 
premiums.  Removal  of  the  use  of  the 
Palmer  Drought  Severity  Index  is  not 
expected  to  significantly  impact 
indemnities  over  those  that  were 
expected  to  be  covered.  Previous 
premium  rates  reflected  this  risk.  Other 
than  removal  of  the  contiguous  land 
requirement  indicated  above,  little 
impact  is  foreseen. 

Paperwork  Reduction  Act  of  1995 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  collections  of 
information  for  this  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  niunber  0563-0053  through 
October  31.  2000.  The  amendments  set 
forth  in  this  rule  do  not  revise  the 
content  or  alter  the  frequency  of 
reporting  for  any  of  the  forms  or 
information  collections  cleared  under 
the  above  referenced  docket. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federahsm.  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  The 


Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  Wednesday,  September  30, 1998, 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  63 
FR  52194-52198  to  amend  the  Common 
Crop  Insurance  Policy;  Basic  Provisions 
(Basic  Provisions)  (7  CFR  part  457) 
effective  for  the  1999  and  succeeding 
crop  years  for  all  crops  with  contract 
change  dates  after  the  effective  date  of 
the  final  rule,  and  for  the  2000  or  2001 
and  succeeding  crop  years  for  all  crops 
with  contract  change  dates  prior  to  the 
effective  date  of  the  final  rule. 

The  public  was  afforded  15  days 
following  filing  of  the  proposed  rule  at 
the  Federal  Register  to  submit  written 
comments  and  opinions.  A  total  of  59 
comments  were  received  from  an 
insurance  service  organization, 
reinsured  companies,  crop  insurance 
agents,  and  a  national  commodity 
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group.  The  comments  received  and 
FQC's  responses  are  as  follows: 
I    Comment:  An  insurance  service 
organization  stated  that  sufficient  time 
was  not  allowed  to  deal  with  the 
proposed  rule.  It  stated  that  a  fifteen  day 
comment  period  is  simply  inadequate  to 
deal  with  the  magnitude  of  concerns 
and  is  an  inadequate  amount  of  time  to 
sufficiently  consider  the  implications 
and  to  solicit  and  compile  comments 
from  member  companies. 

Response:  To  meet  the  needs  of 
producers  and  for  ease  in  administering 
the  policy,  it  was  important  the 
provisions  be  revised  and  effective  for 
1999  spring  crops.  This  requires  the  rule 
to  be  made  effective  prior  to  the  contract 
change  dates  for  the  specific  crops.  In 
order  to  accompUsh  this,  the  comment 
period  could  not  be  longer  than  15  days. 
Most  of  the  changes  in  the  proposed 
rule  arose  from  requests  from  producers 
and  insurance  companies.  All 
individual  members  and  other 
interested  parties  had  an  opportimity  to 
comment. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  made 
the  following  comments  regarding 
enterprise  and  whole  farm  units:  (1) 
Definitions  should  be  consistent  among 
pohcies  such  as  Crop  Revenue  Coverage 
(CRC),  Revenue  Assurance  (RA),  the 
Basic  Provisions,  (2)  The  phrase  "and  at 
least  50  insurable  acres"  should  be 
deleted  from  the  definitions  of 
enterprise  unit  and  whole  farm  unit. 
The  commenter  stated  that  as  long  as  at 
least  two  basic  units  were  involved,  the 
niunber  of  acres  should  be  irrelevant.  (3) 
Clarify  whether  the  enterprise  unit 
discount  is  based  on  the  number  of 
'acres  or  the  number  of  sections  in  the 
enterprise  imit.  (4)  A  producer  who 
farms  in  four  different  sections,  owning 
the  land  in  one  section  but  cash-renting 
the  land  in  the  other  three  sections 
would  quahfy  for  one  basic  luiit  and  not 
for  enterprise  units  under  the  proposed 
definition.  However,  if  the  other  three 
sections  were  share-rented,  the  producer 
would  qualify  for  at  least  two  separate 
basic  units  and,  therefore,  for  an 
enterprise  unit.  This  does  not  seem 
equitable.  (5)  Whether  the  sentence 
1  referring  to  at  least  two  basic  units  and 
I  at  least  50  insurable  acres  mean 
j  tropland  (plantable)  acreage  that  may  be 
Counted  for  more  than  one  crop  or  is  it 
;  crop  specific,  meaning  a  small  operation 
I  inay  quaUfy  for  an  enterprise  unit  on  a 
drop  one  year  but  not  the  next  because 
of  crop  rotation  or  other  factors,  and 
I  whether  it  includes  acreage  that  was 
prevented  from  being  planted.  (6)  The 
provision  that  requires  producers  to 
report  acreage  and  production  at  the 
basic  unit  level  defeats  the  purpose  of 


unit  consohdation  offered  by  enterprise 
and  whole  farm  units  and  should  he 
eliminated.  (7)  Allow  an  insured  to 
report  acreage  and  production  on  an 
optional  unit  basis  if  the  producer 
chooses  (currently  allowed  imder  CRC). 
This  would  allow  flexibility  in 
succeeding  years  to  insure  optional 
units.  (8)  Failure  to  report  information 
at  the  enterprise  or  whole  farm  unit 
level,  if  those  levels  are  chosen,  should 
not  result  in  premiiuns  and  indenmities 
being  based  on  basic  units.  It  would  be 
more  logical  to  treat  basic  units  that 
were  not  reported  as  such  as  enterprise 
and  whole  farm  units  rather  than  as 
basic  imits.  This  reversion  to  basic  imits 
is  logical  when  the  insured  wanted 
further  division  into  optional  units  but 
did  not  certify  accordingly.  The 
commenter  questioned  why  enterprise 
and  whole  farm  units  would  revert  to 
basic  units  when  the  required 
information,  on  a  basic  unit  basis  is  not 
provided.  This  could  result  in  more 
units  and  a  higher  possibiUty  of  a  loss, 
although  at  a  higher  premium.  Section 
34(a)(5)  may  not  be  necessary  if 
enterprise  or  whole  farm  units  do  not 
revert  to  basic  imits  if  acceptable 
production  reports  are  not  provided. 

The  insurance  service  organization 
stated  that  adding  to  the  definition  of 
"enterprise  unit,"  the  requirement  of 
separate  legal  descriptions  and  at  least 
two  optional  units,  may  cause  need  for 
some  clarification.  The  insurance 
service  organization  also  asked  whether 
the  follovtdng  can  qualify  for  enterprise 
units:  (A)  Multiple  legal  descriptions  as 
well  as  multiple  basic  units  when  two 
or  more  basic  units  (by  share 
arrangement  in  the  same  section)  are  not 
divided  into  optional  imits;  (B)  Multiple 
optional  units  as  a  substitute  for 
multiple  basic  units  when  one  basic 
unit  is  divided  into  two  or  more 
optional  units  by  legal  description;  and 
(C)  When  a  basic  unit  is  divided  into 
two  optional  units,  such  as  irrigated  and 
non-irrigated  practices  within  one 
section,  rather  than  by  legal  description. 

The  reinsured  company  stated  that 
section  34(a)(1)  provides  that  an 
election  of  enterprise  or  whole  farm 
units  must  be  made  before  the  earliest 
sales  closing  date  for  the  insured  crops. 
The  company  stated  this  language 
would  be  appropriate  for  whole  farm 
units  (multiple  crops  for  a  whole  farm 
unit);  however,  language  should  also  be 
added  to  specify  the  sales  closing  date 
for  the  crop  for  enterprise  units  (single 
crop).  The  insurance  service 
organization  stated  if  the  enterprise  unit 
definition  is  changed  to  match  the  CRC 
wheat  definition,  section  34(a)  would 
need  to  be  revised  accordingly. 


Response:  With  respect  to  the  first  set 
of  comments:  (1)  Consistency  among 
crop  insurance  pohcies  is  desirable. 
However,  FQC  is  required  to  offer  its 
programs  at  an  actuarially  sound  rate. 
Private  insurance  products  need  only  be 
offered  at  an  actuarially  appropriate 
rate.  Therefore,  consistency  may  not 
always  be  achieved.  (2)  FQC  has 
deleted  the  50  acre  requirement  from 
both  the  enterprise  and  whole  farm 
units.  (3)  For  enterprise  units,  the 
discount  will  be  based  on  the  number  of 
sections,  not  the  number  of  acres.  (4) 
FQC  has  revised  the  definition  of 
"enterprise  unit"  to  allow  acreage  to 
qualify  for  an  enterprise  unit  if  the 
acfeage  would  quahfy  for  either  two  or 
more  basic  units  of  the  same  crop 
located  in  separate  sections,  section 
equivalents,  or  farm  serial  numbers  or 
two  or  more  optional  units  of  the  same 
crop  located  in  separate  sections, 
section  equivalents,  or  farm  serial 
numbers.  Therefore,  both  scenarios 
discussed  in  the  comment  would 
quahfy  for  an  enterprise  unit.  (5)  As 
stated  above,  the  definition  of 
"enterprise  unit"  has  been  revised  to 
require  two  or  more  basic  or  optional 
units  of  the  same  crop.  (6)  and  (7) 
Producers  will  still  be  required  to  report 
acreage  on  a  basic  or  optional  unit  to 
ensure  eligibihty  for  an  enterprise  unit, 
although  when  determining  premiums 
or  indemnities,  all  the  acreage  within 
the  enterprise  unit  will  be  used.  FCIC 
has  eUminated  the  requirement  that 
producers  report  production  on  a  basic 
or  optional  unit  basis.  Production  must 
be  reported  for  the  enterprise  unit. 
However,  a  provision  has  also  been 
added  to  specify  that  any  required 
production  records  must  be  maintained 
separately  by  basic  or  optional  units  if 
the  producer  wishes  to  change  the  unit 
structure  in  subsequent  crop  years.  (8) 
FQC  has  eliminated  the  provisions  that 
specified  that  if  the  producer  fails  to 
report  information  at  the  enterprise  or 
whole  farm  level,  premiums  and 
indemnities  will  be  based  on  the  basic 
units.  Instead,  if  the  producer  fails  to 
provide  any  required  production  reports 
for  the  enterprise  unit,  the  producer  will 
be  assigned  a  yield  in  accordance  with 
section  3(c)(1)  of  the  Basic  Provisions.  It 
is  only  if  the  acreage  never  quahfied  for 
enterprise  units  will  the  acreage  be 
divided  in  basic  units. 

With  respect  to  the  second  set  of 
comments:  (A)  When  there  are  basic 
units  in  multiple  sections,  the  acreage 
will  quaUfy  for  an  enterprise  unit.  (B) 
When  there  are  multiple  optional  units 
in  multiple  sections,  the  acreage  will 
qualify  for  enterprise  units.  (C)  When 
there  are  multiple  optional  units  in  the 
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same  section,  the  acreage  will  not 
qualify  as  an  enterprise  unit. 

Comment:  A  reinsured  company 
suggested  the  wording  in  section  2(e) 
should  clarify  that  administrative  fees 
that  are  not  paid  also  make  a  person 
ineUgible  to  participate  in  crop 
insiuBnce  programs. 

An  insurance  service  orgeuiization 
asked  if  sections  2(eKlHlO)  would 
remain  after  revising  section  2(e) 
introductory  text.  The  insurance  service 
organization  also  stated  that  the  phrase 
"you  may  be  determined  to  be 
ineligible"  suggests  that  a  company  may 
choose  to  not  make  that  determination 
even  though  payment  is  past  due.  They 
recommended  saying  "You  will  be 
determined  to  be  ineligible." 

Response:  FCIC  has  added  a  provision 
in  section  2(e)  to  include  administrative 
fees  as  "any  amount  due"  for  clarity. 
This  provision  was  not  intended  to 
permit  insurance  companies  to  allow 
insureds  to  remain  eUgible  even  though 
they  may  be  indebted.  FQC  has  revised 
the  provision  to  change  the  word  "may" 
to  "will."  Sections  2(e)(l)-(10)  were 
inadvertently  deleted  in  the  proposed 
rule  and  will  remain  in  the  policy. 

Comment:  A  reinsured  company 
stated  that  the  provision  in  section 
9(a)(l)(iii)  that  allows  a  written 
agreement  to  provide  insiu-ance 
coverage  for  acreage  that  has  not  been 
planted  and  harvested  within  one  of  the 
3  previous  crop  years  must  recognize 
that  this  is  most  Ukeiy  to  occur  at 
acreage  reporting  time.  The  written 
agreement  pcocess  must  be  very 
streamlined  and  flexible. 

Response:  The  written  agreement 
provisions  allow  written  agreements  to 
be  requested  after  the  sales  closing  date 
if  the  producer  was  not  aware,  or  should 
not  have  been  aware  of  the  condition 
that  required  the  existence  of  a  written 
agreement  before  the  sales  closing  date, 
or  if  it  is  submitted  in  accordance  with 
written  agreement  regulations.  Written 
agreements  will  be  prepared  and 
submitted  in  accordance  with  the 
provisions  in  the  Basic  Provisions, 
written  agreement  regulations  and  FQC 
approved  procedures.  Therefore,  no 
change  has  been  made. 

Comment:  An  insurance  service 
organization  suggested  that,  if  perennial 
crops  are  limited  to  trees,  vines  or 
bushes,  this  should  be  stated  in  the 
definitions  instead  of  in  section 
9(a)(l)(i)(D). 

Response:  Perennial  crops,  under  its 
common  usage  includes  any  plant  that 
regrows  each  crop  year  without 
replanting  and  would  encompass  more 
than  just  tree,  vine,  and  bush  crops. 
However,  section  9(a)(l)(i)(D)  is 
intended  to  only  include  tree,  vine  and 


bush  crops.  Therefore,  no  change  has 
been  made. 

Comment:  A  reinsured  company 
stated  the  language  in  section  15(d)  of 
the  proposed  rule  that  requires  a  crop  to 
be  destroyed  or  put  to  another  use  prior 
to  payment  of  an  indemnity  is 
unnecessary  and  should  not  be 
implemented.  Such  language  indicates 
lack  of  confidence  in  appraisal  methods 
and  will  require  two  contacts  to  resolve 
a  claim  (one  contact  to  appraise  and 
another  contact  to  confirm  destruction 
or  other  use). 

An  insurance  service  organization 
stated  that  we  should  have  more 
confidence  in  appraisals  than  section 
15(d)  of  the  proposed  rule  indicates. 
The  commenter  stated  that  if  harvest  is 
general  in  the  area,  it  may  not  be 
prudent  to  require  destruction.  The 
producer  may  want  to  maintain  the 
damaged  crop  as  a  cover  crop  on  highly 
erodible  land.  The  conunenter  asked 
who  would  be  responsible  to  determine 
the  crop  had  been  destroyed  or  the 
acreage  put  to  another  use  before  the 
indemnity  is  paid.  If  this  is  intended  to 
make  insureds  aware  of  their 
responsibihty  in  this  matter  and  is 
treated  as  one  of  the  facts  insureds 
certify  to  as  part  of  the  loss  adjustment 
process,  it  may  be  useful. 

A  reinsured  company  stated  that 
section  15(d)  of  the  proposed  nde 
appears  to  put  in  writing  that  use  of  a 
certification  form  for  this  purpose  vdll 
continue  to  be  acceptable.  However,  if 
this  section  means  that  such  acreage 
must  be  physically  inspected  prior  to  an 
indemnity  payment,  the  company 
definitely  opposed  it. 

Response:  FQC  has  redesignated 
proposed  section  15(d)  as  15(e)  to 
recognize  the  new  section  15(d)  that  was 
added  in  the  interim  rule  that  was 
publishe'd  in  the  Federal  Register  on 
July  30,  1998.  Actual  production  is 
always  more  acciuate  than  appraisals. 
FCIC  has  revised  newly  designated 
section  15(e)  to  specify  that  appraised 
production  will  be  used  if  the  acreage  is 
not  harvested.  If  the  acreage  is 
harvested,  the  insured  must  report  the 
harvested  production,  which  will  be 
used  to  determine  the  indemnity,  unless 
otherwise  specified  in  the  pohcy. 

Comment:  A  national  commodity 
group  stated  that  a  producer  should  be 
allowed  to  plant  a  noninsured  "ghost 
crop"  on  the  same  acreage  without 
losing  a  prevented  planting  payment  for 
a  crop  that  was  prevented  from  being 
planted  due  to  an  insured  cause. 
Response:  Prevented  planting 
"substitute  crop"  coverage  was 
provided  for  producers  with  coverage 
greater  than  catastrophic  risk  protection 
beginning  with  the  1995  crop  year. 


Ehiring  the  three  crop  years  this 
provision  was  effective,  FCIC  received 
numerous  complaints  fi-om  agents, 
reinsured  companies,  commodity 
groups,  and  producers,  that  the 
provision  was  subject  to  abuse,  and  that 
it  was  difficuh  to  establish  "intent"  as 
required  under  those  provisions. 
If  a  producer  is  prevented  bom 
planting  the  "intended"  crop,  it  is  the 
producer's  choice  to  leave  the  acreage 
idle,  plant  a  cover  crop,  or  plant  another 
crop  for  harvest.  Only  one  crop 
normally  is  produced  per  acre,  per  crop 
year.  Instead,  FCIC  has  discovered  that 
producers  were  receiving  windfalls  by 
receiving  a  benefit  from  the  crop  they 
were  prevented  from  planting  and  the 
benefit  associated  with  producing 
another  crop  on  the  acreage.  This  was 
never  an  intended  effect  of  prevented 
planting.  Therefore,  no  change  has  been 
made. 

Comment:  A  reinsiu^d  company  and 
an  insurance  service  organization  stated 
that  the  entire  prevented  planting 
concept  should  be  reconsidered.  The 
reinsured  company  stated  that  the 
prevented  planting  provisions  are  overly 
complex  and  not  workable.  The 
company  recommended  that  the  entire 
prevented  planting  process  would  be 
more  understandable  and  easier  to 
administer  if  a  set  dollar  amount  per 
acre  was  estabUshed  (the  amount  could 
vary  by  geographic  area)  that  would  be 
paid  for  acres  that  remained  unplanted 
due  to  insurable  causes  after  a  set  date 
(which  would  also  vary  by  geographic 
area),  rather  than  makiiig  prevented 
planting  payments  on  a  crop-specific 
basis. 

The  insurance  service  organization 
stated  that  the  proposed  changes 
provide  only  minor  remedial  relief  to 
the  prevented  planting  portions  of  the 
poUcy  that  continue  to  be  complicated 
and  burdensome.  These  areas  of  the 
pohcy  are  major  concerns  of  the 
industry  that  elevate  both  loss  and 
administrative  costs,  and  subject 
providers  to  excessive  scrutiny  by 
RMA's  Risk  CompHance  Division.  The 
insurance  service  organization  stated 
that  it  was  unable  to  adequately  address 
the  prevented  planting  provisions 
wathin  the  time  constraints  allowed.  It 
stated  that  the  rule  does  not  remedy 
larger  problems  of  the  ciurent  concept 
and  that  they  will  work  wnlth  FQC  to 
improve  the  prevented  planting 
provisions. 

Response:  The  recommended 
changes,  which  are  materially  beyond 
the  scope  of  the  proposed  rule,  caimot 
be  accompUshed  without  benefit  of 
pubUc  comment.  FQC  considered 
similar  ideas  from  the  insurance 
industry  in  the  past  and  found  the 
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recommendation  lacked  detail,  would 
create  additional  administrative  burden, 
and  may  not  be  in  the  best  interest  of 
the  insureds.  FCIC  is  willing  to  review 
any  detailed  proposal  for  improving 
prevented  planting  for  possible  use  in 
future  crop  years.  Therefore,  no  change 
has  been  made. 

Comment:  A  reinsured  company 
suggested  expanding  the  definition  of 
"field"  to  be  more  consistent  with  the 
Farm  Service  Agency  (FSA)  definition. 
That  definition  incorporates  references 
to  "crop  lines  being  acceptable  to 
delineate  a  field,  if  past  farming 
practices  indicate  the  crop  lines  are  not 
subject  to  change." 

Response:  A  more  permanent 
boundary,  such  as  those  required  by  the 
insiuance  policy,  rather  than  the  more 
liberal  definition  of  FSA,  is  simpler  to 
tdminister  and  best  serves  the  purpose 
of  field  designation  for  the  prevented 
planting  provisions.  The  suggested 
revision  would  increase  the 
administrative  burden  on  the  reinsured 
companies,  which  the  current  definition 
avoids.  Therefore,  no  change  has  been 
made. 

Comment:  A  reinsured  company 
recommended  that  die  definition  of 
"Palmer  Drought  Severity  Index"  be 
expanded  to  state  that  the  classification 
is  determined  on  a  weekly  basis.  Also, 
the  rule  must  clarify  how  this  index  is 
to  be  administered  when  the  sales 
closing  date  or  final  planting  date  occur 
between  two  weekly  indexes.  The 
company  suggested  that  FQC  do 
additional  research  because  it  believes 
that  neither  the  Palmer  Drought  Severity 
Index,  which  is  a  long  term  index,  nor 
the  Crop  Moistiu«  Index,  which  is  a 
short  term  index,  adequately  define 
drought  for  all  planting  situations.  The 
company  stated  that  some  combination 
of  the  two  indexes  or  other  alternatives 
might  be  useful. 

Response:  FCIC  has  received 
numerous  complaints  that  although 
drought  was  a  major  problem,  the 
Palmer  Drought  Severity  Index  did  not 
reach  the  required  "severe  or  extreme" 
category  because  it  did  not  accurately 
reflect  actual  drought  conditions  at  the 
time  of  planting.  FCIC  has  reviewed  the 
Crop  Moistiue  Index  and  does  not 
believe  that  it  would  be  a  viable 
alternative.  Therefore,  FCIC  has  deleted 
the  definition  of  the  Palmer  Drought 
Severity  Index  and  its  reference  in 
section  17(d). 

Instead  of  the  Palmer  E)rought 
Severity  Index,  FCIC  has  added 
language  in  section  17(d)  to  clarify 
when  d^ught  will  be  considered  as  an 
insiu^ble  cause  of  loss  for  prevented 
}lanting. 


Comment:  Reinsured  companies  and 
an  insurance  service  organization 
commented  on  the  definition  of 
"prevented  planting."  A  reinsured 
company  stated  that  the  phrase  "general 
in  the  surrounding  area  and  that 
prevents  other  producers  fixim  planting 
acreage  vfith  similar  characteristics"  is 
very  vague  and  is  subject  to  many 
interpretations.  This  company  was 
concerned  whether  oversight 
organizations  would  rely  on  a 
company's  interpretation  or  question 
the  determinations  made  by  the 
company. 

The  insurance  service  organization 
questioned  the  intent  of  the  revised 
definition.  It  asked  that  if  insureds  are 
prevented  from  planting  until  the  final 
planting  date  due  to  an  insiu^ble  cause 
and  are  not  required  to  plant  in  the  late 
planting  period  (even  if  possible)  to 
qualify  for  a  prevented  planting 
payment,  whether  it  matters  if  there  is 
an  insurable  cause  of  loss  within  the 
late  planting  period.  The  commenter 
also  stated  that  a  crop  planted  in  the  late 
planting  period  is  covered  with  a  late 
planting  guarantee  and  if  no  crop  is 
planted  in  the  late  planting  period,  it  is 
covered  with  a  prevented  planting 
guarantee  because  planting  was 
prevented  before  the  final  planting  date. 
The  language,  "if  you  elect  to  plant  the 
insured  crop  diuing  the  late  planting 
period,  failure  to  plant  the  insured  crop 
within  the  late  planting  period  .  .  ."is 
not  necessary  since  an  insured  would 
not  need  a  cause  of  loss  in  the  late 
planting  period. 

Another  reinsiued  company  suggested 
that,  for  crops  with  a  late  planting 
period,  insiueds  be  allowed  to  report 
prevented  planting  acreage  up  to  ten 
days  after  the  final  planting  date,  to 
encourage  producers  to  plant  during 
that  period. 

Response:  The  proposed  language 
"general  in  the  siurounding  area  and 
that  prevents  other  producers  from 
planting  acreage  with  similar 
characteristics"  is  intended  to  require 
the  comparison  of  acreage,  which  is  a 
major  factor  in  determining  whether 
acreage  is  prevented  from  being  planted, 
and  allow  a  producer  legitimately 
prevented  from  planting  due  to  an 
insiuable  cause  to  qualify  for  prevented 
planting  coverage  without  requiring  that 
over  50  percent  of  the  producers  in  the 
surrounding  area  also  be  prevented. 
Reiisonableness  will  be  the  standard 
used  by  oversight  organizations 
examining  the  conduct  of  the  reinsured 
companies. 

The  intent  of  the  language  regarding 
the  late  planting  period  is  to  allow 
producers  to  collect  a  prevented 
planting  payment  if  they  were 


prevented  from  planting  by  the  final 
planting  date.  The  previous  definition 
made  it  unclear  whether  producers  were 
required  to  be  prevented  from  planting 
by  the  end  of  the  late  planting  period  to 
be  eligible  for  a  prevented  planting 
payment.  FCIC  has  amended  the 
definition  of  prevented  planting  in 
section  1  for  clarification. 

The  reduction  in  the  gtiarantee 
already  provides  a  sufficient  incentive 
for  producers  to  plant  early  in  the  late 
planting  period.  Requiring  the  producer 
to  declare  that  he  has  been  prevented 
from  planting  before  the  end  of  the  late 
planting  period  may  subject  the 
producer  to  sanctions  if  the  producer 
later  plants  the  crop.  All  reporting  must 
occiu  after  the  late  planting  period  to 
give  producers  a  chance  to  plant  the 
crop.  Therefore,  no  change  has  been 
m&de. 

Comment:  A  reinsured  company 
suggested  that  section  17(a)(3)  should  be 
reused  to  specify  that  prevented 
planting  coverage  is  not  available  if  the 
insured  planted  any  crop  (not  just  the 
"insured  crop")  during  or  after  the  late 
planting  period,  except  an  approved 
cover  crop  planted  for  haying  or  grazing. 

Response:  Section  17(aJ{3)  is  intended 
to  clarify  that  prevented  planting 
provisions  do  not  apply  to  any  acreage 
when  the  insured  crop  is  prevented 
from  being  planted  and  that  same 
insured  crop  is  planted  during  or  after 
the  late  planting  period.  FQC  has 
revised  section  17(a)(3)  to  specify  that 
such  acreage  is  covered  under  the  late 
planting  provisions.  Provisions  in 
section  17(f)(5)  exclude  prevented 
planting  coverage  for  any  acreage  on 
which  another  crop  is  planted  for 
heffvest.  FQC  does  not  see  any  reason  to 
rep>eat  this  provision. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  section  1 7(d)  provides  that  if  a  late 
planting  period  is  appUcable,  that 
period  will  also  be  considered  when 
determining  if  drought  or  failure  of  the 
irrigation  water  supply  is  an  insurable 
cause  of  loss  for  the  purposes  of 
prevented  planting.  They  questioned 
why  the  late  planting  period  would 
matter  if  the  date  for  determining 
prevented  planting  under  the  proposal 
is  the  final  planting  date. 

The  instirance  service  organization 
asked  if  the  phrase  "if  a  late  planting 
period  is  applicable"  means  if  the 
insured  planted  or  attempted  to  plant 
the  insured  crop  during  die  late  planting 
period,  or  only  if  a  late  planting  period 
is  available  for  the  crop  in  question.  If 
the  latter,  they  recommended  that  FQC 
consider  revising  the  phrase  to  state, 
"*  *  *  or  within  the  late  planting 
period  (for  crops  with  a  late  planting 
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period)"  and  place  a  comma  before  the 
word  "either"  and  delete  the  comma 
that  now  follows  the  word.  The 
insurance  service  organization  also 
asked  if  the  Palmer  Drought  Severity 
Index  is  still  used.  If  so,  will  the  acreage 
qualify  for  prevented  planting  as  long  as 
the  index  classifies  the  acreage  as 
"extreme"  or  "severe"  within  the  late 
plfinting  period,  even  though  it  did  not 
reach  one  of  those  categories  by  the  final 
planting  date? 

Response:  As  stated  above.  FCIC  has 
eliminated  all  references  to  the  Palmer 
Drought  Severity  Index  and  substituted 
another  standard.  Section  17(d)  is 
revised  to  clarify  that  drought  will  be 
considered  an  insurable  cause  of  loss  for 
non-irrigated  acreage  if  the  drought 
exists  through  the  planting  period  to  the 
final  planting  date,  or  within  the  late 
planting  period  if  the  producer  elects  to 
try  to  plant  the  crop. 

Comment:  An  insurance  service 
organization  stated  that  both  column 
headings  in  section  17(e)(1)  refer  to  the 
foiu"  most  recent  crop  years,  and  asked 
if  this  means  "APH  crop  years"  or 
"policy  crop  yeeurs."  If  the  former,  this 
could  mean  having  to  verify  backward 
an  unlimited  number  of  years  due  to 
crop  rotation,  etc.  They  also  questioned 
the  wording  of  the  last  phrase  in  both 
columns,"*   *   *  (have/have  not) 
received  a  prevented  planting  insurance 
guarantee,"  asking  if  a  prevented 
planting  guarantee  is  considered  the 
same  as  a  prevented  planting  indemnity 
for  this  purpose.  If  so,  they  suggested 
referring  to  it  as  an  indemnity.  The 
commenter  also  stated  that  the  headings 
are  so  lengthy  that  it  might  be  at  least 
as  clear  to  change  this  back  from  table 
format  to  the  standard  outline  format  of 
the  rest  of  the  policy. 

Response:  Reference  to  the  "four  most 
recent  crop  years"  means  the  crop  year 
as  defined  in  the  Basic  Provisions,  not 
APH  crop  years.  However,  the  heading 
also  specifies  "any  crop".  Therefore, 
reinsured  companies  only  have  to  verify 
the  total  acreage  planted  in  each  of  the 
previous  four  crop  years.  Reference  to 
prevented  planting  insurance  guarantee 
in  section  17(e)(1)  is  not  the  same  as  a 
prevented  planting  payment.  The  term 
prevented  planting  insurance  guarantee 
is  necessary  to  recognize  acreage  that 
received  a  prevented  planting  guarantee 
prior  to  1998,  when  payment  began  on 
an  acre  by  acre  basis,  where  an 
indenmity  may  not  have  been  paid 
under  previous  prevented  planting 
rules.  While  the  column  headings  may 
be  somewhat  lengthy.  FCIC  believes  the 
chart  format  is  the  easiest  format  to 
present  this  information.  Therefore,  no 
change  has  been  made. 


Comment:  A  reinsured  company,  an 
insurance  service  organization,  and  crop 
insurance  agents  commented  about 
removing  the  requirement  that  a 
minimum  number  of  prevented  planting 
acres  be  contiguous  fi-om  section 
17(0(1).  The  reinsured  company 
strongly  objected  to  removing  the 
contiguous  requirement,  stating  that  the 
potential  negative  effects  on  loss  ratios 
and  delivery  costs  (loss  adjustment 
expenses)  are  too  great.  The  commenter 
stated  that  it  does  not  support  the  action 
because  they  have  no  knowledge  of 
proposed  rate  increases  and  because  the 
Standard  Reinsurance  Agreement,  that 
governs  company  risk  sharing  and 
"administrative  expense  reimbursement 
is  already  in  place  for  1999.  The 
company  stated  that  this  would  greatly 
increase  loss  adjustment  expenses  and 
workload,  as  potholes  and  small 
acreages  must  be  determined  and 
accumulated,  resulting  in  an  increased 
number  of  payable  prevented  planting 
claims  and  increased  indemnities.  The 
company  stated  that  these  prospects 
were  not  contemplated  in  the  Standard 
Reinsiuance  Agreement.  The  company 
further  stated  that,  while  FCIC  may 
project  additional  indemnities  of 
$500,000  per  year,  they  are  not 
comfortable  that  this  figiu^  is  correct. 
They  also  stated  that  the  increased  loss 
adjustment  expenses  are  not  identified 
in  the  Cost-Benefit  Analysis,  but  they 
will  be  greatly  increased.  The  company 
was  concerned  that,  while  the  Cost- 
Benefit  Analysis  suggests  higher 
premium  rates,  they  have  no  detail 
concerning  these  rates,  and  they  doubt 
that  they  will  provide  enough  increased 
premiuim  or  administrative  expense 
subsidy  to  cover  the  increased 
indemnities  or  loss  adjustment 
expenses. 

The  reinsured  company  challenged 
the  statement  in  the  Regulatory 
Flexibility  Act  section  in  the  preamble 
of  the  proposed  rule  which  states  that, 
"the  amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
fixim  the  amount  of  work  ciurently 
required."  The  company  stated  that  this 
is  an  untrue  statement  given  the  loss 
adjustment  process  that  wrill  be  required 
to  determine  prevented  planting  acreage 
that  would  not  have  been  required  if  the 
"contiguous"  requirement  remained. 

The  reinsured  company  also  stated 
that  language  contained  in  section 
17(f)(1)  requiring  knowledge  of  the 
crops  planted  by  field  in  the  four  most 
recent  crop  years  is  not  workable.  In 
many  cases,  the  provider  will  have  no 
way  of  determining  this  information. 

The  crop  insurance  agents  supported 
FQC's  proposal  to  remove  the 


contiguous  acreage  requirement  fit)m 
section  17(f)(1),  stating  that  this  change 
is  needed  to  fairly  treat  producers  who 
might  have  a  high  percentage  of  their 
land  prevented  from  being  planted  but 
do  not  have  a  contiguous  block  of 
prevented  planting  acres  that  is  of 
sufficient  size. 

The  insurance  service  organization 
stated  that  section  17(f)(1)  requires  that, 
in  order  for  implanted  acreage  to  be 
considered  prevented  planting  acreage 
for  a  different  crop  than  the  crop 
planted  in  the  field,  the  insured  must 
have  produced  both  crops  in  the  same 
field  in  the  same  crop  year  within  any 
of  the  four  most  recent  crop  years.  They 
stated  that  four  years  is  not  enough.  The 
commenter  also  suggested  rewording 
the  beginning  of  the  second  sentence  to, 
"Any  prevented  planting  acreage  within 
a  field  that  contains  planted  acreage  will 
be  considered  to  be  acreage  of  the  same 
crop  unless  *  *   *"  or  similar  wording. 
This  avoids  the  problems  of  saying 
acreage  that  was  prevented  from  being 
planted  "will  be  presumed  to  have  been 
planted  •   •   •" 

Response:  FCIC  proposed  to  remove 
the  "contiguous"  acreage  requirement 
due  to  the  numerous  complaints 
received  since  the  requirement  was 
implemented.  This  change  was  intended 
to  recognize  that  potholes  and  other 
small  portions  of  fields  are  wet  in  most 
years,  although  planting  occasionally 
may  be  possible.  However,  this 
provision  has  prevented  some  producers 
having  a  substantial  number  of  acres 
that  could  not  be  planted  from 
qualifying  for  prevented  planting 
coverage  because  a  single  block  of 
prevented  planting  acreage  was  not 
large  enough. 

FCIC  acknowledges  that  removing  the 
"contiguous"  acreage  requirement  may 
result  in  an  increased  number  of  claims 
quahfying  for  prevented  planting 
payments.  However,  the  reinsured 
company's  complaint  that  loss 
adjustment  expenses  and  workload 
would  greatly  increase  by  removal  of 
this  provision  is  not  accurate.  Prevented 
planting  acreage  must  be  determined  to 
assure  the  "contiguous"  requirement  is 
met.  Therefore,  the  loss  adjustment 
expenses  and  workload  are  incurred  in 
any  case.  Further.  FCIC  has  simply 
restored  a  part  of  the  prevented  planting 
coverage  that  was  in  effect  prior  to  the 
1998  crop  year.  Therefore.  FCIC  has 
ample  evidence  upon  which  to  base  the 
amount  of  premium  increase  and 
estimate  any  additional  losses.  Although 
the  recommended  change  to  remove  the 
contiguous  requirement  is  being  made 
after  the  date  the  SRA  became  effective 
for  1999,  this  change  is  done  within  the 
time  required  for  making  contract 


requiremei 
adverse  co: 
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changes  and  will  result  in  an  increase  in 
premium  that  should  offset  any 
additional  costs.  Therefore,  no  change 
has  been  made. 

The  previous  four  crop  years  is  an 
appropriate  amount  of  time  to 
determine  if  a  producer  has  a  history  of 
planting  two  crops  in  a  field,  and  is 
consistent  with  the  four  year  time 
period  used  to  determine  the  maximum 
acreage  eligible  for  prevented  planting 
coverage.  It  is  the  producer's  burden  to 
provide  evidence  of  past  planting 
practices.  If  the  producer  cannot  meet 
this  burden,  the  acreage  will  be 
considered  as  intended  to  be  planted  to 
the  crop  planted  in  the  field.  Therefore, 
no  change  has  been  made. 

FCIC  has  revised  section  17(f)(1)  to 
specify  that  "Any  prevented  plsmting 
acreage  within  a  field  that  contains 
planted  acreage  wrill  be  considered  to  be 
acreage  of  the  same  crop  unless  *   *   *" 
and  has  added  references  to  crop,  crop 
type,  and  practice  for  clarification. 

Comment:  A  i«insured  company 
stated  that  the  20  acre  or  20  percent 
acreage  requirement  to  qualify  for  a 
prevented  planting  payment  is  too  high. 
The  company  suggested  these 
parameters  be  changed  to  a  5  acre  or  5 
percent  deductible  amount  and  that 
only  acreage  in  excess  of  this  amoiuit  be 
paid  for  prevented  planting.  The 
commenter  stated  that  this  threshold 
would  be  consistent  with  NASS  figm-es 
for  acreage  historically  left  implanted. 

Response:  Prevented  planting 
regulations  since  the  1994  crop  year 
have  had  the  20  acre  or  20  percent 
requirement.  FCIC  did  not  receive 
adverse  comments  until  the  word 
"contiguous"  was  added  beginning  with 
the  1998  crop  year.  Removing  the  word 
contiguous,  while  still  retaining  the  20 
acre  or  20  percent  requirement,  best 
achieves  the  goal  of  not  paying 
prevented  planting  claims  when  only  a 
small  number  of  acres  are  prevented 
from  being  planted.  FCIC  believes  that 
once  the  minimum  acreage  threshold 
has  been  met,  all  prevented  planting 
acreage  should  be  indemnified. 
Therefore,  no  change  has  been  made. 

Comment:  A  reinsvued  company 
commented  regarding  the  language 
contained  in  section  17(f)(5),  which 
states  if  one  of  the  crops  being  double- 
cropped  is  not  insurable,  other 
verifiable  records  of  it  being  planted 
may  be  used,  recommending  that  only 
one  crop  should  be  considered  for 
prevented  planting  purposes  and  that  no 
prevented  planting  payment  should  be 
made  for  a  second  crop. 

Response:  Crop  insurance,  including 
prevented  planting  coverage,  is 
intended  to  compensate  producers  for 
their  actual  losses.  Therefore,  producers 


who  traditionally  plant  one  crop  per 
year  cim  receive  a  prevented  planting 
payment  for  failure  to  plant  that  crop. 
However,  if  producers  have  the 
expectation  of  producing  two  crops  for 
a  single  year,  compensating  them  for 
their  actual  losses  requires  the  payment 
of  a  prevented  planting  payment  if  the 
producer  is  unable  to  plant  one  of  the 
crops.  Therefore,  no  change  has  been 
made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization 
commented  on  section  17(f)(12),  stating 
that  this  section  contains  several 
references  to  the  "four  most  recent 
years."  The  company  recommended  that 
this  should  be  revised  to  "four  most 
recent  crop  years"  to  be  consistent 
throughout  section  17. 

The  insiurance  service  organization 
asked  whether  the  phrase  "receive  a 
prevented  planting  insurance 
guarantee"  means  that  as  long  as  such 
crop  type  was  reported  as  prevented 
planting  on  the  acreage  report  within 
the  four  most  recent  crop  years,  it  does 
not  matter  whether  any  prevented 
planting  payment  was  made  on  such 
acreage.  If  so,  they  stated  that  language 
conflicts  with  section  17(e)(l)(i)(A), 
which  states  that  the  maximum 
prevented  planting  acreage  will  not 
include  reported  prevented  planting 
acreage  planted  to  a  substitute  crop 
other  than  an  approved  cover  crop. 

Response:  FCIC  has  revised  section 
17(f)(12)  to  refer  to  "four  most  recent 
crop  years."  The  phrase  "receive  a 
prevented  planting  insurance 
guarantee"  was  added  because  there  are 
some  years  where  the  producer  is 
prevented  bom  planting  a  crop,  whether 
indemnified  or  not.  Now  the  provision 
states  that  no  prevented  planting 
payment  will  be  made  for  any  crop  that 
the  producer  has  not  planted,  or  has  not 
received  a  prevented  planting  guarantee 
for  in  at  least  one  of  the  last  four  years. 
This  language  does  not  conflict  with  the 
provisions  contained  in  section 
17(e)(l)(i)(A).  Provisions  in  section 
17(e)(l)(i)(A)  specify  the  method  to 
determine  the  maximum  acreage  eligible 
for  prevented  planting  coverage  of  each 
crop.  Section  17(f)(12)  determines  the 
crop  acreage  eligible  for  prevented 
planting. 

Comment:  A  reinsured  company 
stated  that  FCIC  must  assure  that  the 
language  in  section  17(g),  along  with  the 
provisions  contained  in  17  (e)  and  (f), 
sufficiently  Umits  the  high-risk  land 
eligible  for  prevented  planting  in 
relation  to  the  total  acres  (planted  or 
not)  for  the  crop. 

Response:  The  provisions  contained 
in  sections  17  (e),  (f),  and  (g)  limit  the 
number  of  high  risk  acres  eligible  for 


prevented  planting  under  a  catastrophic 
risk  policy  to  the  maximiun  number  of 
high-risk  acres  insured  under  the 
catastrophic  risk  policy  in  any  one  of 
the  four  most  recent  crop  years. 
Therefore,  no  change  has  been  made. 

Comment:  Reinsured  companies  and 
an  insurance  service  organization 
commented  on  the  provisions  in  section 
17(h).  They  stated  that  the  provisions 
are  too  complex  and  difficult  to 
acflninister.  The  reinsured  companies 
stated  that  the  provision  requires 
knowledge  of  the  crop  planted  on  the 
acreage  previously  and  that  this 
conflicts  with  the  other  prevented 
planting  provisions  which  are  just  based 
on  a  number  of  acres  eligible  and  are  not 
tied  to  a  specific  crop  on  specific 
acreage. 

The  companies  and  the  insurance 
service  organization  point  out  the 
administrative  burden  associated  with 
making  such  determinations  and  the 
problems  that  arise  when  there  was  no 
crop  planted  the  previous  year  or  if  the 
eligible  acres  for  the  crop  tbat  was 
planted  to  that  acreage  have  already 
been  exhausted  because  the  crop  was 
planted  on  other  acreage.  An  insurance 
service  organization  also  asked  the 
consequences  if  the  previous  crop 
planted  on  the  acreage  was  not  an 
insurable  crop,  is  a  perennial,  was  not 
insured,  or  the  acreage  was  just  coming 
out  of  CRP.  It  also  asked  whether  the 
crop  that  the  producer  was  prevented 
from  planting  has  to  be  insurable  and 
whether  the  crop  will  be  eligible  for 
prevented  planting  the  following  year. 

As  a  solution,  one  company  suggested 
providing  coverage  on  a  non-crop 
specific  basis.  Another  company 
suggested  that  the  provision  be  deleted 
and  all  eligible  prevented  planting 
acreage  he  determined  in  accordance 
with  section  17(e).  A  company  also 
stated  that  it  would  be  simplest  to  state 
the  crop  acres  on  which  the  extra 
prevented  planting  acres  should  be 
applied.  It  suggested  that,  as  an 
alternative,  to  determine  the  eligible 
prevented  planting  acres  remaining  for 
all  crops  and  to  prorate  the  extra 
prevented  planting  acres  to  these  crops 
in  proportion  to  the  number  of  acres 
remaining.  This  would  be  consistent 
with  the  rest  of  the  prevented  planting 
provisions  by  using  the  eligible  acres 
estabUshed  over  the  four  previous  crop 
years  and  taking  into  account  the 
remaining  ehgible  acres  for  prevented 
planting  from  the  insurable  crops  on  the 
poUcy. 

Response:  FCIC  acknowledges  the 
problems  associated  with  the 
requirement  that  the  ehgible  prevented 
planting  acreage  will  be  based  on  the 
crop  planted  the  previous  year  on  the 
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acreage.  Instead.  FQC  has  revised  the 
provision  to  base  the  guarantee,  etc.,  on 
the  crops  insured  for  the  current  year  for 
which  the  producer  has  remaining 
eligible  prevented  planting  acreage.  The 
company  need  only  look  at  the 
application  or  acreage  report  to  see  the 
crops  listed.  Most  producers  who  have 
insured  a  crop  in  the  farming  operation 
do  not  cancel  their  policy  when  they 
elect  not  to  plant  the  crop  during  the 
crop  year.  As  a  result,  the  crop  remains 
insured  and  the  eligible  base  acreage  for 
the  crop  may  be  used  to  determine  the 
guarantee  for  those  acres  where  the 
producer  intended  to  plant  a  crop 
without  an  adequate  base.  FCIC  has  also 
added  a  provision  that  if  there  are 
several  crops  with  eUgible  base  acres 
that  may  be  used  to  establish  the 
giiarantee,  etc.,  the  crops  that  would 
have  provided  the  prevented  planting 
coverage  most  like  the  intended  crop 
will  be  used  first.  This  is  intended  to 
ensure  that  the  producer  receives  fair 
compensation. 

Comment:  A  reinsured  company 
recommended  that  FQC  develop  a 
means,  such  as  a  flowchart  to  effectively 
"map"  the  major  options  available  in 
the  implementation  of  the  prevented 
planting  provisions.  This  information 
could  be  presented  at  a  spring  update 
training  session  prior  to  \he  1999  spring 
crop  year  to  assure  uniform 
understanding  by  all. 

Response:  FCIC  agrees  that  a  flow 
chart  may  be  helpful  to  map  the 
prevented  planting  provisions  and  will 
work  with  insurance  providers  or  their 
service  organization  to  develop  such  a 
chart. 

Comment:  A  reinsured  company 
stated  it  applauds  the  provision  in 
section  24(e)  that  provides  that  amounts 
owed  to  the  company  may  be  collected 
through  administrative  set  off  from 
pa}nnents  the  policyholder  receives 
from  U.S.  Government  agencies  and  is 
anticipating  procediues  for  its 
implementation. 

An  insurance  service  organization 
asked  whether  the  producer  will  be 
removed  from  the  IneUgible  Tracking 
System  once  the  amount  owed  is  offset 
by  another  government  payment. 

Response:  Unfortunately,  FQC  only 
has  the  authority  to  use  administrative 
offset  from  payments  received  from 
other  agencies,  against  any  portion  of 
the  debt  that  has  been  paid  by  FCIC. 
There  is  no  authority  to  offset  that 
portion  paid  by  the  company.  Section 
24(e)  just  puts  the  producer  on  notice 
that  debts  may  be  subject  to  such  offset. 
The  producers  name  will  only  be 
removed  from  the  Inehgible  Tracking 
System  once  all  amounts  due  have  been 
paid. 


Additionally,  FCIC  received  the 
following  comments  regarding 
provisions  that  FCIC  did  not  propose  to 
change.  These  changes  cannot  be  made 
without  first  proposing  the 
recommended  changes  and  allowing  the 
pubhc  to  conunent.  FCIC  will  consider 
these  recommendations  when 
additional  changes  to  the  regulations  are 
proposed. 

Comment:  A  reinsured  company 
recommended  the  "Agreement  to 
Insure"  section  of  the  policy  be 
amended  to  clarify  the  priority  order  for 
crop  specific  endorsements  or  options 
such  as  malting  barley.  The  company 
stated  that  during  recent  discussions  on 
malting  barley  it  was  mentioned  that  the 
Malting  Barley  Endorsement  takes 
precedence  over  the  Special  Provisions 
and  the  order  of  priority  is  currently  not 
clear. 

Comment:  A  reinsured  company,  a 
national  commodity  group,  and  an 
insurance  service  organization 
expressed  concern  regarding  the  ability 
of  a  producer  to  collect  multiple 
indenmities  for  the  same  acreage  after 
the  first,  and  possibly  additional  crops 
have  failed.  The  reinsured  company 
recommended  adding  provisions  to 
limit  payment  of  indemnities  to  one  per 
acre  per  crop  year,  with  the  exception 
of  legitimate  fall  and  spring  crops.  A 
national  commodity  group  stated  that 
the  second  crop  should  be  considered  a 
"ghost  crop"  if  the  farm  does  not  have 
a  history  of  double-cropping. 

An  insiuance  service  organization  has 
presented  a  policy  prototype  that 
includes  continued  coverage  as  the 
producer  tries  to  get  a  crop  established. 

Comment:  A  reinsured  company 
recommended  adding  wording  to 
section  7(b)  to  authorize  deducting 
unpaid  premium  from  replant  claims. 

Comment:  A  reinsured  company 
recommended  adding  language  in 
section  20  to  require  arbitration 
proceedings  to  begin  within  12  months. 

Comment:  A  national  conunodity 
group  stated  that  producers  who  plant 
com  in  areas  that  historically  have  been 
subject  to  aflatoxin  should  not  be 
edlowed  to  insure  that  com  when  they 
have  the  option  of  planting  grain 
sorghiun,  which  is  resistant  to  aflatoxin. 

In  addition  to  the  changes  described 
above  and  minor  editorial  and  format 
changes,  FQC  has  made  the  following 
changes: 

1.  The  definition  of  "crop  year"  in 
section  1  is  revised  to  specify  that  it  is 
the  period  within  which  the  insiued 
crop  is  normally  grown,  regardless  of 
whether  or  not  it  is  actually  growm,  and 
designated  by  the  calendar  year  in 
which  the  insured  crop  is  normally 
harvested.  This  change  clarifies  that  any 


year  in  which  the  crop  is  prevented 
bom  being  planted  will  not  affect  the 
crop  year  designation. 

2.  Section  6(fl  is  revised  to  clarify  that 
when  a  producer  fails  to  report  a  unit 
and  the  insurer  denies  liabiUty  for  the 
uiu^ported  units,  the  insured's  share  of 
any  production  from  the  unreported 
unit  will  be  allocated,  for  loss  purposes 
only,  as  production  to  count  to  the 
reported  units  in  proportion  to  the 
liability  on  each  reported  unit;  however, 
such  production  will  not  be  allocated  to 
prevented  planting  acreage  or  otherwise 
affect  any  prevented  planting  payment. 

3.  Section  28  is  revised  to  clarify  that 
when  a  transfer  of  right  to  an  indemnity 
is  in  effect,  that  both  the  transferor  and 
the  transferee  are  jointly  and  severally 
Uable  for  the  payment  of  both  the 
premium  and  administrative  fees. 

Good  cause  is  shown  to  make  this  mle 
effective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  This  rule  provides  prevented 
planting  coverage  for  cvps  under  the 
Basic  Provisions,  as  applicable.  This 
rule  must  be  effective  prior  to  the 
November  30. 1998,  contract  change 
dates  of  the  crops  for  which  these 
revised  prevented  planting  provisions 
are  effective.  Therefore,  public  interest 
requires  the  agency  to  act  immediately 
to  make  these  provisions  available  for  as 
many  crops  as  possible  for  the  1999 
crop  year. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  part  457  as 
follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

S  457.2    [Amend«d] 

2.  Section  457.2(e)  is  amended  to 
remove  the  words  "paragraph  21"  and 
insert  the  words  "paragraph  24"  in  their 
place. 

§457.8    [Amended] 

3.  Section  §457.8  is  amended  as 
follows: 

A.  Section  1  of  the  Basic  Provisions  is 
amended  by  adding  definitions  for 
"enterprise  unit"  and  "whole  farm 
imit,"  removing  the  definition  of 
"palmer  drought  severity  index,"  and  by 
revising  the  definitions  of  "crop  year" 
and  "prevented  planting"  to  read  as 
follows: 


1.  Definitioi 


Enterprise  i 
insured  crop  i 
have  a  share  o 
the  crop  year, 
consist  of: 

(1)  Two  or  r 
insured  crop  I 
separate  sectii 
ftim  serial  nu 

(2)  Two  or  I 
insured  crop  < 
sectioa  equivi 
numbers. 


Whole  fam 
the  insiired  ci 
have  a  share  ( 
each  crop  for 


2.  Life  of  P( 
Termination. 

*         •         * 

(e)  If  any  ai 
administrativ 
or  an  accepts' 
not  made  on  i 
for  the  crop  o 
will  be  deterr 
participate  in 
authorized  ui 
7  CFR  part  4C 
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1.  Definitions. 

)»•••• 

Crop  year.  The  period  within  which  the 
insured  crop  is  nonnally  growm,  regardless  of 
whether  or  not  it  is  actually  growm,  and 
designated  by  the  calendar  year  in  which  the 
insured  crop  is  normally  harvested. 
•         •         *         •         • 

Enterprise  unit.  All  insurable  acreage  of  the 
insured  crop  in  the  county  in  which  you 
have  a  share  on  the  date  coverage  begins  for 
the  crop  year.  An  enterprise  unit  must 
consist  of: 

(1)  Two  or  more  basic  units  of  the  same 
insured  crop  that  are  located  in  two  or  more 
separate  sections,  section  equivalents,  or  FSA 
him  s^al  numbers;  or 

(2)  Two  or  more  optional  units  of  the  same 
insured  crop  established  by  separate  sections, 
section  equivalents,  or  FSA  farm  serial 
numbers. 

«         •         •         •         • 

Prevented  planting.  Failure  to  plant  the 
insured  crop  with  proper  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 
You  may  also  be  eligible  for  a  prevented 
planting  payment  if  you  hiled  to  plant  the 
insured  crop  with  the  proper  equipment 
within  the  late  planting  period.  You  must 
have  been  prevented  from  planting  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  is  general  in  the  surrounding  area  and 
that  prevents  other  producers  from  planting 
acreage  with  similar  characteristics. 
***** 

Whole  farm  unit.  All  insurable  acreage  of 
die  insiired  crops  in  the  county  in  which  you 
have  a  share  on  the  date  coverage  begins  for 
each  crop  for  the  crop  year. 

***** 

B.  Section  2(e)  introductory  text,  of 
the  Basic  Provisions  is  revised  to  read 
as  follows: 

2.  Life  of  Policy,  Cancellation,  and 
;  Termination. 

•         *         *         *         * 

(e)  If  any  amount  due,  including 
administrative  fees  or  premium,  is  not  paid 
or  an  acceptable  arrangement  for  payment  is 
not  made  on  or  before  the  termination  date 
lor  the  crop  on  which  the  amount  is  due,  you 
will  be  determined  to  be  ineligible  to 
participate  in  any  crop  insurance  program 
authorized  under  the  Act  in  accordance  with 
7  CFR  part  400,  subpart  U. 
I  •         *         *         *         * 

C.  Sections  6(a)(1)  and  (2),  6(e)  and 
6(f)  of  the  Basic  Provisions  are  revised 
to  read  as  follows: 

6.  Report  of  Acreage, 
(a)*  •  * 

(1)  If  you  insure  multiple  crops  with  us 
that  have  final  planting  dates  on  or  after 
August  15  but  before  December  31,  you  must 
submit  an  acreage  report  for  all  such  crops 
on  or  before  the  latest  applicable  acreage 
reporting  date  for  such  crops;  and 

(2)  If  you  insure  multiple  crops  with  us 
that  have  final  planting  dates  on  or  after 
December  31  but  before  August  15,  you  must 
submit  an  acreage  report  for  all  such  crops 


on  or  before  the  latest  applicable  acreage 
reporting  date  for  such  crops. 

***** 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage  report 
t)r  upon  the  factual  circumstances  we 
determine  to  have  existed,  subject  to  the 
provisions  contained  in  section  6(g). 
***** 

(f)  If  you  do  not  submit  an  acreage  report 
by  the  acreage  re]x>rting  date,  or  if  you  fail 
to  repori  all  units,  we  may  elect  to  determine 
by  unit  the  insurable  crop  acreage,  share, 
type  and  practice,  or  to  deny  liability  on  such 
units.  If  we  deny  liability  for  the  unreported 
units,  your  share  of  any  production  from  the 
unreported  imits  will  be  allocated,  for  loss 
purposes  only,  as  production  to  count  to  the 
reported  units  in  proportion  to  the  liability 
on  each  reported  unit  However,  such 
production  will  not  be  allocated  to  prevented 
planting  acreage  or  otherwise  affect  any 
prevented  planting  payment. 

D.  Sections  9(a)(l)(i)(D)  and  9(a)(l)(iii)  of 
the  Basic  Provisions  are  revised  to  read  as 
follows: 

9.  Insurable  Acreage. 

(a)*  •  * 

(D*  *  • 

(i)  *  *  * 

(D)  Because  a  perennial  tree,  vine,  or  bush 
crop  was  grown  on  the  acreage; 
***** 

(iii)  The  Crop  Provisions  or  a  written 
agreement  specifically  allow  insurance  for 
such  acreage; 

***** 

E.  Section  15  of  the  Basic  Provisions 
is  amended  to  add  a  new  subsection  (e) 
to  read  as  follows: 

(e)  Appraised  production  will  be  used  to 
calculate  your  claim  if  you  will  not  be 
harvesting  the  acreage.  To  determine  your 
indemnity  based  on  appraised  production, 
you  must  agree  to  notify  us  if  you  harvest  the 
crop  and  advise  us  of  the  production.  If  the 
acreage  will  be  harvested,  harvested 
production  will  be  used  to  determine  any 
indemnity  due,  unless  otherwise  specified  in 
the  policy. 

F.  Section  16(b)(2)  of  the  Basic 
Provisions  is  amended  to  add  the  word 
"and"  immediately  following  the 
semicolon. 

G.  Section  16(b)(3)  of  the  Basic 
Provisions  is  removed  and  section 
16(b)(4)  is  redesignated  as  section 
16(b)(3). 

H.  Section  16(c)  of  the  Basic 
Provisions  is  revised  to  read  as  follows: 

16.  Late  Planting. 

***** 

(c)  The  premium  amount  for  insurable 
acreage  specified  in  this  section  will  be  the 
same  as  that  for  timely  planted  acreage.  If  the 
amount  of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  such 
acreage  exceeds  the  liability,  coverage  for 
those  acres  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid). 


I.  Section  16(d)  of  the  Basic 
Provisions  is  added  to  read  as  follows: 

16.  Late  Planting. 

***** 

(d)  Any  acreage  on  which  an  insiued  cause 
of  loss  is  a  material  foctor  in  preventing 
completion  of  planting,  as  specified  in  the 
definition  of  "planted  acreage"  (e.^.,  seed  is 
broadcast  on  the  soil  surface  but  cannot  be 
incorporated)  will  be  considered  as  acreage 
planted  after  the  final  planting  date  and  the 
production  guarantee  will  be  calculated  in 
accordance  with  section  16(b)(1). 

).  Revise  section  17(a)  of  the  Basic 
Provisions  to  delete  the  word  "and"  at 
the  end  of  section  17(a)(l)(ii),  add  "; 
and"  at  the  end  of  section  17(a)(2),  and 
add  a  new  section  17(a)(3)  to  read  as 
follows: 

17.  Prevented  Planting, 
(a)*  •  * 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  pwriod.  If 
such  acreage  was  planted  to  the  insured  crop 
during  or  after  the  late  planting  period,  it  is 
covered  under  the  late  planting  provisions. 
***** 

K.  Revise  sections  17(d)  introductory 
text  and  17(d)(1)  of  the  Basic  Provisions 
to  read  as  follows: 

17.  Prevented  Planting. 

*         •         •         *         * 

(d)  Drought  or  feilure  of  the  irrigation 
water  supply  will  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes  of 
pn^ented  planting  only  if  on  the  final 
planting  date  (or  within  the  late  planting 
period  if  you  elect  to  try  to  plant  the  crop): 

(1)  For  non-irrigated  acreage,  the  area  that 
is  prevented  fivm  being  planted  has 
insufficient  soil  moisture  for  germination  of 
seed  and  progress  toward  crop  maturity  due 
to  ^  prolonged  period  of  dry  weather. 
Prolonged  precipitation  deficiencies  must  be 
verifiable  using  information  collected  by 
sources  whose  business  it  is  to  record  and 
study  the  weather,  including,  but  not  limited 
to,  local  weathOT  reporting  stations  of  the 
National  Weather  Service;  or 


L.  The  middle  coliunn  heading  in  the 
table  in  section  17(e)(1)  of  the  Basic 
Provisions  is  revised  to  read  as  follows: 

"Eligible  acres  if.  in  any  of  the  4  most 
recent  crop  years,  you  have  planted  any  crop 
in  the  county  for  which  prevented  planting 
insurance  was  available  or  have  received  a 
prevented  planting  insurance  guarantee". 

M.  The  last  coliunn  heading  in  the 
table  in  section  17(e)(1)  of  the  Basic 
Provisions  is  revised  to  read  as  follows: 

"Eligible  acres  if,  in  any  of  the  4  most 
recent  crop  years,  you  have  not  planted  any 
crop  in  the  county  for  which  prevented 
planting  insurance  was  available  or  have  not 
received  a  prevented  planting  insurance 
guarantee". 
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N.  Sections  17(f)(1).  (f)(ll),  and  (f)(12) 
of  the  Basic  Provisions  are  revised  to 
read  as  follows: 

17.  Prevented  Planting. 


(I)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less.  Any 
prevented  planting  acreage  within  a  field  that 
contains  planted  acreage  will  be  considered 
to  be  acreage  of  the  same  crop,  type,  and 
practice  that  is  planted  in  the  field  unless  the 
acreage  that  was  prevented  from  being 
planted  constitutes  at  least  20  acres  or  20 
percent  of  the  total  insurable  acreage  in  the 
field  and  you  produced  both  crops,  crop 
types,  or  followed  both  practices  in  the  same 
field  in  the  same  crop  year  within  any  of  the 
4  most  recent  crop  years; 

•         *         •         •         * 

(II)  Based  on  an  irrigated  practice 
production  guarantee  or  amount  of  insurance 
unless  adequate  irrigation  facilities  were  in 
place  to  carry  out  an  irrigated  practice  on  the 
acreage  prior  to  the  insured  cause  of  loss  that 
prevented  you  from  planting.  Acreage  with 
an  irrigated  practice  production  guarantee 
will  be  limited  to  the  number  of  acres 
allowed  for  that  practice  under  sections  17(e) 
and  (f):  or 

(12)  Based  on  a  crop  type  that  you  did  not 
plant,  or  did  not  receive  a  prevented  planting 
insurance  guarantee  for,  in  at  least  one  of  the 
four  most  recent  crop  years.  Types  for  which 
separate  price  elections,  amounts  of 
insurance,  or  production  guarantees  are 
available  must  be  included  in  your  APH 
database  in  at  least  one  of  the  four  most 
recent  crop  years,  or  crops  that  do  not  require 
yield  certification  (crops  for  which  the 
insurance  guarantee  is  not  based  on  APH) 
must  be  ref>orted  on  your  acreage  report  in 
at  least  one  of  the  four  most  recent  crop  years 
except  as  allowed  in  section  17(e)(l)(i)(B). 
We  will  limit  prevented  planting  payments 
based  on  a  specific  crop  type  to  the  number 
of  acres  allowed  for  that  crop  type  as 
specified  in  sections  17(e)  and  (f). 

•  •         •         *         * 

O.  Section  17(f)(5)  of  the  Basic 
Provisions  is  revised  to  add  the 
following  text  to  the  end  of  the 
paragraph  between  the  word  "acreage" 
and  the  semicolon:  "(If  one  of  the  crops 
being  double-cropped  is  not  insurable, 
other  verifiable  records  of  it  being 
planted  may  be  used)" 

•  *        *        *        » 

P.  Section  17(g)  of  the  Basic 
Provisions  is  redesignated  as  17(i)  and 
new  sections  17(g)  and  (h)  are  added  to 
read  as  follows: 

17.  Prevented  Planting. 

•  *         *         *         « 

(g)  If  you  purchased  a  limited  or  additional 
coverage  policy  for  a  crop,  and  you  executed 
a  High  Risk  Land  Exclusion  Option  that 
separately  insures  acreage  which  has  been 
designated  as  "high-risk"  land  by  FQC  under 
a  Catastrophic  Risk  Protection  Endorsement 
for  that  crop,  the  maximum  number  of  acres 


eligible  for  a  prevented  planting  payment 
will  be  limited  for  each  policy  as  specified 
in  sections  17(e)  and  (f). 

(h)  If  you  are  prevented  from  planting  a 
crop  for  which  you  do  not  have  an  adequate 
base  of  eligible  prevented  planting  acreage,  as 
determined  in  accordance  with  section 
17(e)(1),  your  prevented  planting  production 
guarantee  or  amount  of  insurance,  premium, 
and  prevented  planting  p>ayment  will  be 
based  on  the  crops  insured  for  the  current 
crop  year,  for  which  you  have  remaining 
eligible  prevented  planting  acreage.  The 
crops  used  for  this  purpose  will  be  those  that 
result  in  a  prevented  planting  payment  most 
similar  to  the  prevented  planting  payment 
that  would  have  been  made  for  the  crop  that 
was  prevented  from  being  planted. 

(1)  For  example,  assume  you  were 
prevented  from  planting  200  acres  of  com 
and  have  100  acres  eligible  for  a  com 
prevented  planting  guarantee  that  would 
result  in  a  payment  of  $40  per  acre.  You  also 
had  50  acres  of  potato  eligibility  that  would 
result  in  a  $100  per  acre  payment,  90  acres 
of  grain  sorghum  eligibility  that  would  result 
in  a  $30  per  acre  payment,  and  100  acres  of 
soybean  eligibility  that  would  result  in  a  $25 
per  acre  payment.  Your  prevented  planting 
coverage  for  the  200  acres  would  be  based  on 
100  acres  of  com  ($40  per  acre),  90  acres  of 
grain  sorghum  ($30  per  acre),  and  10  acres  of 
soybeans  ($25  per  acre). 

(2)  Prevented  planting  coverage  will  be 
allowed  as  specified  in  this  section  (17(h)) 
only  if  the  crop  that  was  prevented  from 
being  planted  meets  all  policy  provisions, 
except  for  having  an  adequate  base  of  eligible 
prevented  planting  acreage.  Payment  may  be 
made  based  on  crops  other  than  those  that 
were  prevented  from  being  planted  even 
though  other  policy  provisions,  including  but 
not  limited  to,  processor  contract  and 
rotation  requirements,  have  not  been  met  for 
the  crop  on  which  payment  is  being  based. 

Q.  Amend  newly  designated  section 
17(i)(2)  of  the  Basic  Provisions  by 
changing  the  section  reference  therein 
from  "17(g)(1)"  to  "17(i)(l)." 

R.  Amend  newly  designated  section 
17(i)(3)  of  the  Basic  Provisions  by 
changing  the  section  reference  therein 
fi-om  "17(g)(2)"  to  "17(i)(2)." 

S.  Revise  section  24(e)  to  read  as 
follows: 

*  •        »        »        » 

For  reinsured  p)olicies 
24.  Amounts  Due  Us. 

*  •         *         »         * 

(e)  Amounts  owed  to  us  by  you  may 
be  collected  in  part  through 
administrative  offset  from  payments  you 
receive  from  United  States  government 
agencies  in  accordance  with  31  U.S.C. 
chapter  37. 

*  •        *        *        * 

T.  Section  28  of  the  Basic  Provisions 
is  revised  to  read  as  follows: 

28.  Transfer  of  Coverage  and  Right  to 
Indemnity. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 


coverage  rights,  if  the  transferee  is  eligible  for 
crop  insurance.  We  will  not  be  liable  for  any 
more  than  the  liability  determined  in 
accordance  with  your  policy  that  existed 
before  the  transfer  occurred.  The  transfer  of 
coverage  rights  must  be  on  our  form  and  will 
not  be  effective  until  approved  by  us  in 
writing.  Both  you  and  the  transferee  are 
jointly  and  severally  liable  for  the  payment 
of  the  premium  and  administrative  fees.  The 
transferee  has  all  rights  and  responsibilities 
under  this  policy  consistent  with  the 
transferee's  interest. 

U.  Section  34  of  the  Basic  Provisions 
is  amended  by  redesignating  sections 
34(a)  through  34(d)  as  sections  34fb) 
through  34(e)  respectively,  and  adding  a 
new  section  34(a)  to  read  as  follows: 
•        »        *        *        » 

34.  Unit  Division. 

(a)  You  may  elect  an  enterprise  unit  or  a 
whole  farm  unit  if  the  Special  Provisions 
allow  such  unit  stmcture,  subject  to  the 
following: 

(1)  You  must  make  such  election  on  or 
before  the  earliest  sales  closing  date  for  the 
insured  crops  and  report  such  unit  structure 
to  us  in  writing.  Your  unit  selection  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  by  the  earliest  sales 
closing  date  for  the  crop  year  for  which  you 
wish  to  change  this  election.  These  units  may 
not  be  further  divided  except  as  specified 
herein; 

(2)  For  enterprise  units: 

(i)  You  must  report  the  acreage  for  each 
optional  or  basic  unit  on  your  acreage  report 
that  comprises  the  enterprise  unit; 

(ii)  These  basic  units  or  optional  units  that 
comprise  the  enterprise  unit  must  each  have 
insurable  acreage  of  the  same  crop  in  the 
crop  year  insured; 

(iii)  You  must  comply  with  ail  reporting 
requirements  for  the  enterprise  unit  (You 
must  maintain  any  required  production 
records  on  a  basic  or  optional  unit  basis  if 
you  wish  to  change  your  unit  stmcture  for 
any  subsequent  crop  year); 

(iv)  The  qualifying  basic  units  or  optional 
units  may  not  be  combined  into  an  enterprise 
unit  on  any  basis  other  than  as  described 
herein; 

(v)  If  you  do  not  comply  with  the  reporting 
provisions  for  the  enterprise  unit,  your  yield 
for  the  enterprise  unit  will  be  determined  in 
accordance  with  section  3(c)(1);  and 

(vi)  If  you  do  not  qualify  for  an  enterprise 
unit  when  the  acreage  is  reported,  we  will 
assign  the  basic  unit  stmcture. 

(3)  For  a  whole  farm  unit: 

(i)  You  must  report  on  your  acreage  report 
the  acreage  for  each  optional  or  basic  unit  for 
each  crop  produced  in  the  county  that 
comprises  the  whole  fiarm  unit;  and 

(ii)  Although  you  may  insure  all  of  your 
crops  under  a  whole  farm  unit,  you  will  be 
required  to  pay  separate  applicable 
administrative  fees  for  each  crop  included  in 
the  whole  farm  unit. 


Signed  in  V 
30. 1998. 
Kenneth  D.  A 

Manager,  Fed 
Corporation. 
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Signed  in  Washington,  D.C.,  on  November 
30, 1998. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  98-32156  Filed  11-30-98;  2:18  pml 

BILUNG  CODE  341(Mlft-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 
RIN  0563-AB62 

Common  Crop  Insurance  Regulations; 
Cotton  and  ELS  Cotton  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  hisurance 
Corporation  (FCIC)  finalizes  the  Cotton 
Crop  hisurance  Provisions  and  the  Extra 
Long  Staple  (ELS)  Cotton  Crop 
Insurance  Provisions  for  the  1999  and 
succeeding  crop  years  to  provide  a 
prevented  planting  coverage  level  of  50 
percent  of  the  insured's  production 
guarantee  for  timely  planted  acreage. 
The  intended  effect  of  this  action  is  to 
create  a  policy  that  better  meets  the 
needs  of  the  insured. 
EFFECTIVE  DATE:  November  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Research  and  Envelopment, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture,  9435  Holmes 
Street,  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  final  rule  to 
be  significant  and,  therefore,  it  has  been 
reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  from  the  address  listed  above. 
In  smnmary,  for  prevented  planting 
coverage.  Government  outlays  for 
producer  premium  subsidies  are 
estimated  at  about  $9.9  million; 
administrative  subsidies  are  estimated 
at  about  $3.5  milfion;  and  imderwriting 
costs  are  estimated  at  about  $1.2 
million.  If  only  the  portion  of  the 
prevented  planting  costs  attributable  to 
increasing  the  payment  rate  from  45  to 
50  percent  are  included,  the  total 
increase  in  Government  outlays  is 


expected  to  be  about  $0.2  million.  The 
analysis  indicates  that  rate  increases  for 
prevented  planting  coverage  vary  from 
region  to  region,  depending  on  locally 
expected  indemnities,  from  0.3  percent 
to  0.9  percent.  On  average,  at  the  50 
percent  payment  rate,  about  0.76 
percentage  point  will  be  added  to  cotton 
and  ELS  cotton  premium  rates  to 
accoimt  for  the  basic  prevented  planting 
coverage.  Preliminary  analysis  suggests 
that  the  increase  in  the  payment  rate 
will  add  about  0.1  percent  to  total 
premiums  to  cover  expected  losses. 

Paperwork  Reduction  Act  of  1995 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collections  of 
information  for  this  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
control  niunber  0563-0053  through 
October  31,  2000.  The  amendments  set 
forth  in  this  rule  do  not  revise  the 
content  or  alter  the  frequency  of 
reporting  for  any  of  the  forms  or 
information  collections  cleared  under 
the  above  referenced  docket. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federahsm,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
New  provisions  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  The  amount  of  work 
required  of  the  insurance  companies, 
will  not  increase  because  the 
information  must  already  be  collected 


under  the  present  poficy.  No  additional 
work  is  required  as  a  result  of  this 
action  on  the  part  of  either  the  insured 
or  the  insurance  companies.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibihty  Analysis  was 
prepjued. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubhshed  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
puUished  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quahty  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviroiunental  Impact  Statement  is 
needed. 

Background 

On  Wednesday,  September  30,  1998, 
FQC  pubhshed  a  proposed  rule  in  the 
Federal  Register  at  FR  52198-52200  to        ^ 
amend  the  Common  Crop  Insurance  \ 

Regulations  (7  CFR  part  457)  by  revising 
7  CFR  457.104  and  7  CFR  457.105 
effective  for  the  1999  and  succeeding 
crop  years. 

Following  fifing  of  the  proposed  rule 
at  the  Federal  Register,  the  pubhc  was 
afforded  15  days  to  submit  written 
comments,  data,  and  opinions.  A  total  of 
10  written  conunents  were  received 
from  an  insiuance  service  organization, 
two  cotton  producer  associations,  and 
three  reinsiued  companies.  The 
comments  received  and  FCIC's 
responses  are  as  follows: 

Comment:  Two  producer  associations 
concurred  with  the  proposal  to  provide 
a  replant  payment  for  cotton  and  ELS 
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cotton  damaged  by  excess  moisture, 
hail,  or  blowing  sand  or  soil  but  only  if 
no  additional  premium  is  added  for  the 
coverage.  One  producer  association 
recommended  that  replanting  coverage 
be  provided  as  an  option  at  the  choice 
of  the  producer.  Two  reinsured 
companies  stated  that  adding  replant 
payments  will  substantially  increase 
loss  adjustment  expenses,  which  was 
not  contemplated  in  the  1999  Standard 
Reinsurance  Agreement.  One  reinsured 
company  recommended  that  data 
regarding  premium  rates  and  workload 
requirements  be  published  before 
changes  are  made.  Another  reinsured 
company  stated  that  support  could  not 
be  provided  without  knowledge  of  rate 
increases.  This  commenter  also 
indicated  that  multiple  causes  of  loss 
often  occur,  and,  therefore,  it  would  be 
nearly  impossible  to  identify  damage  by 
cause  and  Umit  replant  payments  to 
excess  moisture,  hail,  or  blowing  sand 
or  soil. 

Response:  Additional  premium  must 
be  charged  to  provide  replanting 
coverage  because  this  increases  the  risk 
of  loss  and  is  not  included  in  the 
premium  rate.  Loss  adjustment 
workload  for  reinsured  companies  may 
increase  due  to  this  provision.  However, 
costs  would  be  recouped  through  the 
additional  administrative  subsidies  as  a 
result  of  higher  premiimi.  The  proposed 
rule  limited  the  causes  of  loss  on  which 
replanting  payments  would  be  provided 
in  an  effort  to  limit  loss  exposure  and 
subsequent  impact  on  premium  rates. 
Based  on  the  negative  comments,  FCIC 
has  elected  not  adopt  the  proposal,  and 
no  replanting  payment  will  be  provided 
for  the  1999  a  op  year. 

Comment:  A  producer  association 
stated  that  the  25  percent  deductible  in 
price  that  must  be  met  before  cotton  is 
eligible  for  quahty  adjustment  is  too 
high  to  be  useful.  The  conunenter 
recommended  that  quality  adjustment 
be  based  on  physical  standards,  and 
FCIC  establish  a  base  quality  as  is  done 
with  grains  with  a  trigger  of  not  greater 
than  5  percent  adopted.  The  commenter 
stated  that  the  quahty  adjustment 
procedure  should  not  be  changed  unless 
the  proposal  is  modified  substantially. 
The  commenter  also  recommended  that 
FCIC  adopt  a  procedure  that  does  not 
penaUze  a  producer's  APH  yield  as  a 
result  of  quahty  adjustment.  A  reinsured 
company  stated  that  without  knowing 
specific  plans  for  rate  increases,  the 
proposal  could  not  be  endorsed. 

Response:  FCIC  must  apply  a 
premium  rate  increase  if  the  quahty 
adjustment  deductible  is  lowered. 
Calculating  the  quahty  adjustment 
factor  using  any  reduction  in  value  due 
to  damage  will  increase  indemnities, 


and  FCIC  has  determined  that  if  it 
adopted  the  trigger  suggested,  a 
premium  rate  increase  of  approximately 
5  percent  would  be  required  to 
compensate  for  the  potential  increase  in 
losses.  FCIC  concurs  with  the 
recommendation  that  the  quaUty 
adjustment  for  cotton  and  ELS  cotton  be 
based  on  physical  standards;  however, 
this  requires  a  detailed  study  to  evaluate 
the  appropriate  cotton  classification 
factors  for  quahty  adjustment,  the 
deductible  to  apply,  and  to  measure  the 
effect  on  premium  rates.  FQC  cannot 
adopt  the  recommendation  that  cotton 
producer's  APH  yields  should  not 
reflect  production  to  coimt  after  quaUty 
adjustment.  For  all  crops  that  permit  a 
quality  adjustment,  a  producer's  yield  is 
reduced  due  to  quality  adjustment  for 
indemnity  purposes,  and  the  yield 
reduction  is  retained  in  the  producer's 
production  history.  Cotton  should  not 
be  an  exception.  If  the  crop  insurance 
program  is  to  be  actuarially  sound,  the 
producer's  production  history  must 
reflect  all  indemnities  paid,  including 
losses  due  to  quality  adjustments.  Based 
on  the  negative  comments,  FQC  has 
elected  not  to  adopt  the  proposed 
change  to  quality  adjustment,  and  the 
quality  adjustment  determination  will 
remain  the  same  as  that  available  for  the 
1998  crop  year.  However,  FCIC  will 
work  with  the  industry  to  explore 
alternatives  to  the  current  quality 
adjustment  determination. 

Comment:  A  cotton  producer 
association  stated  that  an  analysis 
comparing  preplanting  costs  shows  that 
cotton  should  have  a  prevented  planting 
percentage  comparable  to  com.  The 
commenter  stated  that  deducting 
preplanting  costs  from  the  prevented 
planting  payment  for  each  commodity 
shows  that  cotton  producers  fare 
considerably  worse  than  either  com  or 
soybean  growers,  even  if  cotton 
producers  receive  the  proposed  50 
percent  coverage  level,  and  the  inequity 
is  believed  greater  when  premiums  are 
deducted.  TTie  commenter  stated  that 
this  analysis  indicates  that  the  soybean 
prevented  planting  percentage  should 
be  less  than  cotton  and  com  and 
questioned  why  soybeans  were  not 
included  in  the  Economic  Research 
Service  (ERS)  study.  The  commenter 
also  expressed  opposition  to  the 
provision  that  prohibits  planting  a 
substitute  crop  on  prevented  planting 
acreage.  The  commenter  stated  that 
ehmination  of  the  substitute  crop 
provision  penahzes  Southern  producers 
who  have  more  numerous  cropping 
alternatives  than  producers  in  the 
Midwest.  The  commenter  recommended 
that  FQC  raise  the  cotton  prevented 


planting  coverage  level  to  60  percent 
and  allow  a  non-insurable  ghost  crop  to 
be  planted  on  the  prevented  planting 
acreage.  If  these  recommendations 
cannot  be  implemented  with  no 
additional  cost  to  the  producer,  the 
commenter  asked  that  prevented 
planting  coverage  become  an  option  for 
cotton  producers,  and  any  premium 
reduction  due  to  the  reduced  coverage 
be  credited. 

Response:  FCIC  has  found  that  the 
evidence  does  not  support  an  increase 
in  the  cotton  prevented  planting 
percentage  to  60  percent.  Prevented 
planting  coverage  levels  should  be 
based  on  estimated  preplanting  costs  for 
a  crop,  and  not  on  equivalency  to  the 
coverage  level  for  other  crops.  An 
increase  to  the  50  percent  rate  of 
payment  for  prevented  planting  of 
cotton  is  consistent  with  the  basis  on 
which  prevented  planting  payment  rates 
have  been  estabUshed  for  other  crops. 
An  adjustment  will  be  made  in 
premium  rates  for  cotton  to  reflect  this 
higher  value.  However,  this  increase 
will  be  proportional  to  the  increase  in 
coverage,  i.e.,  the  cost  for  the  prevented 
planting  component  of  the  premium 
rates  will  increase  by  approximately  11 
percent,  or  0.1  percentage  point.  This 
higher  rate  of  payment  should  not  affect 
the  frequency  with  which  prevented 
planting  would  occur.  The  commenter 
raised  an  issue  of  including  crop 
insurance  premium  costs  in  the 
preplanting  expenses  that  are  analyzed 
to  determine  the  rates  of  payment  for 
prevented  planting.  Premium  is  based 
on  the  risk  associated  with  the  crop,  not 
the  cost  associated  with  planting  the 
crop.  Prevented  planting  is  only 
intended  to  cover  costs  associated  with 
planting.  This  issue  is  interrelated  with 
the  issue  of  the  overall  level  of  cotton 
premium  costs  relative  to  other  crops, 
an  issue  that  also  was  raised  by 
conmienters  (see  below).  FCIC  has 
committed  to  work  with  interested 
parties  in  a  detailed  review  of  premium 
rates  for  cotton.  FQC  did  not  request 
ERS  to  ignore  soybeans  in  the  study  of 
prevented  planting  payment  rates.  The 
reason  soybeans  were  not  included 
cannot  be  determined.  History  has 
shown  that  prevented  planting  cannot 
be  provided  as  an  option.  This  would  be 
inconsistent  with  the  prevented 
planting  requirement  mandated  by  the 
Federal  Crop  Insurance  Act.  FCIC 
removed  the  substitute  crop  provision 
because  it  discovered  that  producers 
could  receive  benefits  for  the  crop  year 
that  exceeded  their  income  received  for 
the  crop  year  if  the  crop  produced  the 
approved  yield.  This  is  net  the  intent  of 
crop  insurance.  Therefore,  for  1998  and 


subsequent  c 
crop  provisio 
prevented  pli 

Comment: 
expressed  coi 
substantially 
commodities 
and  the  level 
commenter  si 
Federal  Crop 
19B4,  most  C( 
to  participate 
program.  The 
prior  to  1995 
unrepresenta 
insurance  pa 
stated  that  th 
FCIC  should 
pool  of  cottoi 
since  1995,  v 
significantly 
producers.  O 
implementatj 
the  changes  r 
premium  cos 
suggested  the 
changes  be  m 
reinsured  coi 
that  the  prop 
beneficial  em 
additional  pr 

Response:  1 
cotton  produi 
for  cotton  to  1 
crop.  FQC  tn 
premium  rate 
county.  How( 
varieties,  sue 
and  insects,  c 
patterns  due 
other  change! 
experience  to 
predictor  of  p 
Federal  Crop 
to  charge  prei 
pay  expected 
reasonable  re 
experience  fo 
does  in  bet  p 
tests  set  forth 
adjustments  ^ 
appropriate,  i 
eliminated  m 
provisions  th 
premium  rate 
rertained  the  f 
because  it  coi 
outweigh  the 
premium. 

In  addition 
above,  FQC  I 
ELS  Cotton  C 

1.  Sections 
the  ELS  cotto 
prices  "A"  ax 


Federal  Register /Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Rules  and  Regulations        66717 


in  increase 


!  crop  year 
eceived  for 
luced  die 
le  intent  of 
1 1998  and 


subsequent  crop  years,  the  substitute 
crop  provision  was  removed  from  all 
prevented  planting  provisions. 

Comment:  Two  producer  associations 
expressed  concern  that  cotton  premiums 
substantially  exceed  other  major 
commodities  relative  to  risk  exposure 
and  the  level  of  coverage  provided.  One 
commenter  stated  that  prior  to  the 
Federal  Crop  Insurance  Reform  Act  of 
1994,  most  cotton  producers  chose  not 
to  participate  in  the  crop  insurance 
program.  Therefore,  the  actuarial  tables 
prior  to  1995  reflect  a  very 
unrepresentative  pool  of  cotton 
insurance  participants.  The  commenter 
stated  that  the  rating  models  used  by 
FCnC  should  reflect  the  much  larger 
pool  of  cotton  insurance  participants 
since  1995,  which  would  result  in 
significantly  lower  premiums  for  cotton 
producers.  One  commenter  opposed 
implementation  of  the  proposed  rule  if 
the  changes  result  in  any  increase  in 
premium  costs  for  cotton  producers  and 
suggested  that  each  of  the  proposed 
changes  be  made  optional  coverage.  A 
reinsured  company  expressed  concern 
that  the  proposed  changes  are  not 
beneficial  enough  to  warrant  any 
additional  premium. 

Response:  FQC  recognizes  that  many 
cotton  producers  believe  premium  rates 
for  cotton  to  be  inequitably  high  for  that 
crop.  FQC  traditionally  has  based 
premium  rates  on  its  experience  in  each 
county.  However,  improvements  to  crop 
varieties,  such  as  resistance  to  disease 
and  insects,  changes  to  cropping 
patterns  due  to  "freedom  to  farm,"  and 
other  changes  may  be  rendering  some 
experience  to  be  unrehable  as  a 
predictor  of  potential  futiire  losses.  The 
Federal  Crop  Insurance  Act  directs  FQC 
to  charge  premiums  that  are  adequate  to 
pay  expected  losses  and  build  a 
reasonable  reserve.  FQC  is  reviewing  its 
experience  for  cotton  to  determine  if  it 
does  in  fact  provide  a  basis  to  meet  the 
tests  set  forth  in  the  law.  If  it  does  not, 
adjustments  will  be  made  as 
appropriate.  As  stated  above,  FQC  has 
eliminated  many  of  the  proposed 
provisions  that  would  have  raised 
premium  rates.  However,  FCIC  has 
retained  the  50  percent  coverage 
because  it  concluded  the  benefits 
outweigh  the  insignificant  increase  in 
premium. 

In  addition  to  the  changes  described 
above,  FQC  has  amended  the  following 
ELS  Cotton  Crop  Provisions: 

1.  Sections  10  (d)  and  (f) — Changed 
the  ELS  cotton  price  quotations  for 
prices  "A"  and  "B"  and  the  price  used 


to  adjust  AUP  cotton  harvested  or 
appraised  from  acreage  originally 
planted  to  ELS  cotton  from  the  Weekly 
Cotton  Market  Review  to  the  Daily  Spot 
Cotton  Quotation.  This  pubUcation 
more  accurately  reflects  the  value  of  the 
ELS  cotton. 

Good  cause  is  shown  to  make  this  rule 
efi^ective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  This  rule  must  be  effective 
prior  to  the  November  30, 1998,  contract 
change  date  to  be  effective  for  the  1999 
crop  year.  Therefore,  pubhc  interest 
requires  that  FQC  act  immediately  to 
make  these  provisions  available. 

List  of  Subjects  in  7  CFR  part  457 

Crop  insurance.  Cotton. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  7  CFR  part  457  as 
follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  §457.104,  section  11  of  the  crop 
provisions  is  revised  to  read  as  follows: 

§  457. 1 04    Cotton  crop  Insurance 
provisions. 


11.  Prevented  Planting 

*         •         *         •         • 

(b)  Your  prevented  planting  coverage  will 
be  50  ftercent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  sp>ecified  in  the  actuarial  documents. 

3.  §457.105,  section  10  of  the  crop 
provisions  is  revised  to  read  as  follows: 

§457.105    ELS  Cotton  Crop  Insurance 
Provisions. 


10.  Settlement  of  Claim 
***** 

(d)  Mature  ELS  cotton  production  may  be 
adjusted  for  quality  when  production  has 
been  damaged  by  insured  causes.  Such 
production  to  count  will  be  reduced  if  the 
price  quotation  for  ELS  cotton  of  like  quality 
(price  quotation  "A")  for  the  applicable 
growth  area  is  less  than  75  percent  of  price 
quotation  "B."  Price  quotation  "B"  is  defined 
as  the  price  quotation  for  the  applicable 
growth  area  for  ELS  cotton  of  the  grade, 


staple  length,  and  micronaire  reading 
designated  in  the  Special  Provisions  for  this 
purpose.  Price  quotations  "A"  and  "B"  will 
be  the  price  quotations  contained  in  the  Daily 
Spot  Cotton  Quotations  published  by  the 
USDA  Agricultural  Marketing  Service  on  the 
date  the  last  bale  from  the  unit  is  classed.  If 
the  date  the  last  bale  is  classed  is  not 
available,  the  price  quotations  will  be 
determined  when  the  last  bale  from  the  unit 
is  delivered  to  the  warehouse,  as  shown  on 
the  producers  account  summary  obtained 
from  the  gin.  If  eligible  for  quality 
adjustment,  the  amount  of  production  to  be 
counted  will  be  determined  by  multiplying 
the  number  of  pounds  of  such  production  by 
the  factor  derived  from  dividing  price 
quotation  "A"  by  75  percent  of  price 
quotation  "B." 
*         •         •         *         • 

(f)  Any  AUP  cotton  harvested  or  appraised 
from  the  acreage  originally  planted  to  ELS 
cotton  in  the  same  growing  season  will  be 
reduced  by  the  factor  obtained  by  dividing 
the  price  per  pound  of  the  AUP  cotton  by  the 
price  quotation  for  the  ELS  cotton  of  the 
grade,  staple  length,  and  micronaire  reading 
designated  in  the  Special  Provisions  for  this 
purpose.  The  prices  used  for  the  AUP  and 
ELS  cotton  will  be  the  price  quotations 
contained  in  the  Daily  S[x>t  Cotton 
Quotations  published  by  the  USDA 
Agricultural  Marketing  Service  on  the  date 
the  last  bale  from  the  unit  is  classed.  If  the 
date  the  last  bale  is  classed  is  not  available, 
the  price  quotations  will  be  determined  when 
the  last  bale  from  the  unit  is  delivered  to  the 
warehouse,  as  shown  on  the  producer's 
acoo^nt  summary  obtained  from  the  gin.  If 
either  price  quotation  is  unavailable  for  the 
dates  stated  above,  the  price  quotations  for 
the  nearest  prior  date  for  which  price 
quotations  for  both  the  AUP  and  ELS  cotton 
are  available  will  be  used.  If  prices  are  not 
yet  available  for  the  insured  crop  year,  the 
previous  season's  average  prices  will  be  used. 


4.  In  §457.105  section  12  is  revised  to  read 
as  follows: 

12.  Prevented  Planting 

•         *         *         •         • 

(b)  Your  prevented  planting  coverage  will 
be  50  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T.  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  Sfjecified  in  the  actuarial  documents. 

Signed  in  Washington,  DC,  on  November 
30, 1998. 
Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(PR  Doc.  98-32155  Filed  11-30-98;  2:17pml 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV98-e48-2  FIR] 

Irish  Potatoes  Grown  in  Colorado; 
Exemption  From  Area  No.  2  Handling 
Regulation  for  Potatoes  Shipped  for 
Experimentation  and  the  Manufacture 
or  Conversion  Into  Specified  Products 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMIMARY:  The  Department  of 
Agricultiu^  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  exempts  shipments  of  potatoes 
handled  for  experimentation  and  the 
manufacture  or  conversion  into 
specified  products  from  the  grade,  size, 
mattuity,  and  inspection  requirements 
prescribed  under  the  handUng 
regulations  of  the  Colorado  Potato 
Marketing  Order  for  Area  No.  2  (San 
Luis  Valley).  This  rule  was  unanimously 
recommended  by  the  Colorado  Potato 
Administrative  Committee  for  Area  No. 
2  (Committee),  the  agency  responsible 
for  local  administration  of  the  marketing 
order.  This  rule  continues  in  effect 
exemptions  designed  to  expand  markets 
for  potatoes  and  to  increase  fresh 
utilization.  These  changes  are  expected 
to  improve  the  marketing  of  Colorado 
potatoes  and  increase  returns  to 
producers. 

EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORHdATKiN  CONTACT: 
Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland. 
Oregon  97204;  telephone:  (503)  326- 
2724.  Fax:  (503)  326-7440;  or  George  J. 
Kelhart.  Technical  Advisor.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
complying  witli  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 


small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948  (7 
CFR  part  948),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  tbe 
entry  of  the  ruling. 

This  rule  continues  to  exempt 
shipments  of  potatoes  handled  for  the 
purposes  of  experimentation  and  the 
manufacture  or  conversion  into 
specified  products  from  the  grade,  size, 
matiurity.  and  inspection  requirements 
prescribed  under  the  order's  handling 
regulations  for  Area  No.  2  (San  Luis 
Valley). 

Section  948.22  authorizes  the 
issuance  of  regulations  for  grade,  size, 
quality,  maturity,  and  pack  for  any 
variety  or  varieties  of  potatoes  grown  in 
different  portions  of  the  production  area 
during  any  period.  Section  948.23 
authorizes  the  issuance  of  regulations 
that  modify,  suspend,  or  terminate 
requirements  issued  under  §  948.22  or 
to  facilitate  the  handling  of  potatoes  for 
special  purposes.  Section  948.24 


requires  adequate  safeguards  to  be 
prescribed  to  ensure  that  potatoes 
handled  pursuant  to  §  948.23  enter 
authorized  trade  channels.  Safeguard 
procedures  for  special  purpose 
shipments  are  specified  in  §§  948.120 
through  948.125. 

At  its  meeting  on  Jime  18.  1998.  the 
Committee  unanimously  recommended 
that  handlers  of  potatoes  shipped  for 
experimentation  and  for  the 
manu/acture  or  conversion  into 
specified  products  be  exempted  from 
the  grade,  size,  maturity,  and  inspection 
requirements  prescribed  under  the 
order's  handling  regulations  for  Area 
No.  2  in  §  948.386.  The  Committee 
recommended  that  experimentation  and 
manufacture  or  conversion  into 
specified  products  be  added  under 
§  948.386(d)(2)  as  special  purpose 
shipments. 

As  required  for  all  special  purpose 
shipments,  handlers  desiring  to  handle 
potatoes  for  such  purposes  would  apply 
for  and  obtain  Certificates  of  Privilege 
and  furnish  the  Committee  such 
information  as  the  Committee  may 
require  to  track  such  shipments  and  to 
verify  proper  disposition. 

Several  producers  and  handlers 
within  the  production  area  are 
attempting  to  develop  new  fresh  uses  for 
potatoes  using  experimental  varieties 
and  packs.  The  Committee  also 
anticipates  that  some  handlers  may 
want  to  ship  experimental  varieties,  or 
traditional  varieties,  for  use  in  the 
manufactiu*  or  conversion  into  special 
products,  or  perform  the  manufacture  or 
conversion  themselves  prior  to 
shipment.  Handlers  are.  for  example, 
attempting  to  develop  new  special 
products  such  as  fresh  cut  potatoes 
shipped  in  vacuum  sealed  bags.  The 
Conunittee  strongly  encourages 
innovation  that  could  result  in  the 
development  of  new  varieties,  markets, 
or  opportunities  for  fresh  potatoes  that 
would  be  good  for  the  Colorado  potato 
industry.  Some  of  the  new  varieties 
have  irregular  shapes  or  are  small  in 
size,  and  that  prevents  them  from  being 
shipped  except  under  the  minimum 
quantity  exemption  of  1 ,000  pounds 
specified  in  paragraph  (f)  of  §948.386. 
This  has  prevented  handlers  from 
shipping  larger  quantities.  Handlers 
have  also  expressed  a  desire  to 
experiment  with  the  shipment  of 
potatoes  of  different  varieties  in  the 
same  container.  This  is  not  currently 
possible  because  the  potatoes  do  not 
meet  the  minimum  grade  requirement 
that  a  particular  lot  of  potatoes  have 
"similar"  varietal  characteristics. 

For  the  purpose  of  this  action,  the 
term  "manufacture  or  conversion  into 
specified  products"  means  the 
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preparation  of  potatoes  for  market  into 
products  by  {)eeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  otber  means  approved  by  the 
Committee,  but  not  including  other 
processing.  Formerly,  potatoes  for 
manufacture  or  conversion  into 
products  had  to  be  inspected  and 
certified  as  meeting  specified  quafity 
requirements  prior  to  preparation  for 
market.  This  action  continues  to  exempt 
shipments  handled  for  experimentation 
or  the  manufacture  or  conversion  into 
products  from  these  requirements,  thus, 
relieving  handlers  of  this  regulatory 
burden. 

These  changes  to  the  Area  No.  2 
handling  regulation  are  expected  to 
encourage  new  product  development 
and  could  lead  to  market  expansion 
which  would  benefit  producers, 
handlers,  buyers,  and  consumers  of 
Colorado  potatoes. 

The  special  purpose  shipments 
authorized  by  this  action  are  fresh  use 
markets  so  it  is  appropriate  that  the 
handlers  taking  advantage  of  the 
exemptions  be  assessed  to  defray  the 
costs  the  Committee  incurs  in 
administering  the  program,  tracking 
such  shipments,  in  determining  whether 
applicable  requirements  have  been  met, 
and  in  determining  whether  the 
potatoes  ended  up  in  the  proper  trade 
channel.  This  rule  is  designed  to  expand 
markets  for  potatoes  and  to  increase 
fresh  utilization.  These  changes  are 
expected  to  improve  the  marketing  of 
Colorado  potatoes  and  increase  returns 
to  producers. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  luiduly 
of  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Colorado  Area  No.  2  potatoes  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  285 
producers  of  Colorado  potatoes  in  the 
regulated  area.  Small  agricultiutil 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 


agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  potato 
producers  and  handlers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

This  rule  continues  to  exempt 
shipments  of  potatoes  handled  for 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  from 
the  grade,  size,  maturity,  and  inspection 
requirements  that  are  prescribed  under 
the  order's  handling  regulations  for  Area 
No.  2  in  §948.386. 

At  its  meeting  on  June  18, 1998,  the 
Committee  unanimously  recommended 
that  potatoes  shipped  for  the  purposes 
of  experimentation  and  for  the 
manufacture  or  conversion  into 
specified  products  be  considered  special 
purpose  shipments  and  be  exempt  from 
the  grade,  size,  maturity,  and  inspection 
requirements  prescribed  in  §  948.386. 
The  Committee  recommended  that 
experimentation  and  manufacture  or 
conversion  into  specified  products  be 
added  under  §  948.386(d)(2)  as  special 
purpose  shipments.  As  is  required  for 
all  special  purpose  shipments,  handlers 
desiring  to  handle  potatoes  for  such 
purposes  would  apply  for  and  obtain 
Certificates  of  Privilege  and  furnish  the 
Committee  such  information  as  the 
Committee  may  require  to  track  such 
shipments,  determine  whether 
applicable  requirements  have  been  met, 
and  whether  proper  disposition  has 
occurred. 

Several  producers  and  handlers 
within  the  production  area  are 
attempting  to  develop  new  fresh  uses  for 
potatoes  using  experimental  varieties 
and  packs.  The  Committee  also 
anticipates  that  some  handlers  may 
want  to  ship  experimental  varieties,  or 
traditional  varieties,  for  use  in  the 
manufacture  or  conversion  into  special 
products,  or  perform  the  manufacture  or 
conversion  themselves  prior  to 
shipment.  Handlers  are,  for  example, 
attempting  to  develop  new  special 
products  such  as  fresh  cut  potatoes 
shipped  in  vacuum  sealed  bags.  The 
Committee  strongly  encourages 
innovation  that  could  result  in  the 
development  of  new  varieties,  markets, 
or  opportunities  for  fresh  potatoes  that 
would  be  good  for  the  Colorado  potato 
industry.  Some  of  the  new  varieties 
have  characteristics,  such  as  small  size 
or  misshape,  that  prevent  them  from 
being  shipped  fresh  except  under  the 
minimum  quantity  exemption  of  1,000 
pounds  in  paragraph  (f)  of  §  948.386. 
This  has  placed  a  burden  on  handlers 
desiring  to  ship  larger  quantities  of  such 
potatoes.  Handlers  have  also  expressed 
a  desire  to  experiment  with  the 
shipment  of  potatoes  of  different 


varieties  in  the  same  container.  This  is 
not  currently  possible  because  the 
potatoes  do  not  meet  the  minimum 
grade  requirement  that  a  particular  lot  of 
potatoes  have  "similar"  varietal 
characteristics. 

For  purpose  of  this  action,  the  term 
"manufactiire  or  conversion  into 
specified  products"  means  the 
preparation  of  potatoes  for  market  into 
products  by  peeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
Committee,  but  not  including  other 
processing. 

These  oaanges  to  the  handling 
regulation  are  expected  to  encourage 
new  product  development  and  could 
lead  to  market  expansion  which  would 
benefit  producers,  handlers,  buyers,  and 
consumers  of  Colorado  potatoes. 

The  special  purpose  outlets 
authorized  by  this  action  are  fresh  use 
markets  so  it  is  appropriate  that 
handlers  taking  advantage  of  the 
exemptions  be  assessed  to  defray  the 
costs  the  Committee  incurs  in 
administering  the  program,  tracking 
such  shipments,  determining  whether 
applicable  requirements  have  been  met, 
and  whether  tbe  potatoes  end  up  in 
proper  trade  chaimels.  Currently,  the 
assessment  rate  is  $0.0015  per 
hundredweight  of  potatoes  handled. 
This  rule  is  designed  to  expand  markets 
for  potatoes  and  to  increase  fi^sh 
utilization.  The  changes  are  expected  to 
improve  the  marketing  of  Colorado 
potatoes  and  increase  returns  to 
producers. 

There  is  no  available  information 
detailing  how  many  potatoes  this 
relaxation  will  allow  to  be  marketed. 
However,  the  Committee  expects  the 
quantities  to  be  small. 

No  viable  alternatives  to  this  action 
were  identified  that  would  ensure 
innovations  in  marketing  and  product 
development.  Furthermore,  the  goals 
expressed  by  the  committee  could  not 
be  solved  absent  this  action. 

The  Committee  estimates  that  three  or 
four  handlers  may  apply  for  and  obtain 
Certificates  of  Privilege  for  the  handUng 
of  potatoes  for  experimentation  or  for 
the  manufacture  or  conversion  into 
specified  products.  It  is  estimated  that 
the  time  taken  by  the  handlers  who 
apply  will  total  less  than  ten  hoius  and 
this  time  is  currently  approved  under 
OMB  No.  0581-0178  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  date,  three  handlers 
have  obtained  Certificates  of  Privilege 
for  these  purposes. 

As  with  fdl  Federal  marketing  order 
programs,  reports  and  forms  are 
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periodically  reviewed  to  reduce 
infonnation  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  as  noted  in  the 
initial  regulatory  flexibility  analysis,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  dupUcate, 
overlap  or  conflict  with  this  rule. 

Further,  the  Committee's  meeting  was 
widely  pubUcized  throughout  the 
Colorado  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations.  Like  all 
Committee  meetings,  the  June  18, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue.  The 
Committee  itself  is  composed  of  12 
members,  of  which  5  are  handlers  and 
7  are  producers,  the  majority  of  whom 
are  small  entities. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  11,  1998  (63  FR 
42686.  Copies  of  the  rule  were  mailed 
by  the  Committee's  staff  to  all 
Committee  members  and  Area  No.  2 
potato  handlers.  In  addition,  the  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register. 
That  rule  provided  for  a  60-day 
comment  period  which  ended  October 
13, 1998.  No  conunents  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finahzing  the  interim  final  rule,  without 
change,  as  pubUshed  in  the  Federal 
Register  (63  FR  42686,  August  11, 1998) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  948  which  was 
pubUshed  at  63  FR  42686  on  August  11. 
1998  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  27,  1998 

Robert  C.  Keeney 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  98-32209  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  205 
RIN  0680^A63 

Clear  Title— Protection  for  Purchasers 
of  Farm  Products 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends 
regulations  relating  to  the  estabUshment 
and  management  of  statewide  central 
filing  systems  as  they  pertain 
specifically  to  the  fiUng  of  "effective 
financing  statements"  for  "farm 
products",  as  defined  in  section  1324  of 
the  Food  Security  Act  of  1985  (7  U.S.C. 
1631),  to  allow  a  continuation  of  an 
effective  financing  statement  to  be  filed 
without  the  signature  of  the  debtor 
provided  State  law  authorizes  such  a 
filing.  This  rule  responds  to  comments 
received  when  the  regulations  were 
previously  amended  by  a  final  rule 
published  on  April  1, 1997  (62  FR 
15363)  that  brought  the  regulations  into 
conformity  with  statutory  amendments 
found  in  Sections  662  and  663  of  the 
Federal  Agricultiue  Improvement  and 
Reform  Act  of  1996. 
EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Grinnell,  Director,  Economic/ 
Statistical  Support,  Grain  Inspection, 
Packers  and  Stockyards  Administration, 
(202)  720-7455.  Kimberly  D.  Hart, 
Esquire,  Trade  Practices  Division,  Office 
of  the  General  Counsel,  (202)  720-8160. 
SUPPt.EMENTARY  INFORMATION: 
Background 

Section  1324  of  the  Food  Security  Act 
of  1985  (7  U.S.C.  1631)  (the  Act) 
provides  that  certain  persons  may  be 
subject  to  a  seciuity  interest  in  a  farm 
product  created  by  the  seller  under 
certain  circiunstances  in  which  a  lender 
files  an  "effective  financing  statement" 
with  the  "system  operator"  in  a  State 
that  has  a  certified  central  filing  system 
as  defined  by  the  Act.  The  Act  requires 
the  Secretary  of  Agriculture  to  prescribe 
regulations  "to  aid  States  in  the 
implementation  and  management  of  a 
central  filing  system."  Final  regulations 
were  pubUshed  on  August  18,  1986  (51 
FR  29450). 

The  Secretary's  authority  and 
responsibility  under  the  Act  is  Umited 
to  certification  of  the  State  central  filing 
systems  and  to  prescribing  regulations 
to  aid  in  the  implementation  and 
management  of  certified  central  filing 
systems.  The  Act  does  not  give  the 


Secretary  the  authority  or  responsibility 
for  such  matters  as  direct  notification  by 
secured  parties,  sales  of  and  payment 
for  products,  procediu«s  for  payment  or 
procediu^s  for  personal  liability 
protection.  Those  matters  are  governed 
by  State  law. 

Prior  to  the  1996  amendment  of  the 
Act,  lenders  could  not  file  effective 
financing  statements  or  amendments  to 
those  statements  electronically  with 
State  certified  central  filing  systems 
because  such  statements  were  required 
to  bear  the  signatiue  of  the  debtor, 
which  could  not  be  transmitted 
electronically.  Commercial  lenders  also 
expressed  concern  and  confusion  due  to 
the  vagueness  of  the  provisions  for 
effective  financing  and  continuation 
statements  contained  in  the  Act  and  the 
inconsistency  between  the  Act  and  the 
Uniform  Commercial  Code. 

Section  662  of  the  Federal  Agricultiu-e 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127)  (hereinafter  the  "FAIR 
Act")  amended  the  Act  to  allow  lenders 
to  file  "effective  financing  statements" 
by  electronic  transmission  without  the 
necessity  of  obtaining  the  signatiu^  of 
the  debtor  provided  State  law  authorizes 
such  a  filing. 

The  Department  pubUshed  interim 
and  final  ndes  in  the  Federal  Register 
to  implement  the  FAIR  Act  amendments 
(61  FR  54727  and  62  FR  15363, 
respectively).  The  rule  allows  electronic 
fihng  of  amendments  to  effective 
financing  statements  without  the 
signatiu^  of  the  debtor.  Comments 
received  in  response  to  the  rule 
encouraged  the  Department  to  further 
amend  the  regulations  to  allow  the  filing 
of  paper  continuation  statements 
without  the  signature  of  the  debtor  as 
weU.  Section  205.209(d)  of  the 
regulations  (9  CFR  205.209(d))  currently 
provides  that  continuation  statements 
are  to  be  treated  in  the  same  manner  as 
amendments  to  effective  financing 
statements.  Therefore,  the  rule 
implementing  the  1996  FAIR  Act 
amendments  allows  continuation 
statements  to  be  filed  electronically, 
without  the  signature  of  the  debtor  as 
well.  However,  because  the  purpose  of 
that  rule  was  to  bring  the  regvdations 
into  conformity  with  the  1996 
amendment  (which  addressed  electronic 
filings),  the  final  rule  did  not  address 
the  comment ors'  request  to  eliminate 
the  signature  requirement  for  paper 
continuation  statements. 

The  Department  pubUshed  a  proposed 
rule  in  the  Federal  Register  on  June  8, 
1998  (63  FR  31130),  which  would 
remove  the  requirement  from  the 
regulations  that  a  filing  of  a 
continuation  to  an  effective  financing 
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statement  bear  the  signatiue  of  the 
debtor.  Section  1324  of  the  Food 
Seciuity  Act  of  1985  does  not  require 
that  continuation  statements  be  signed. 
This  rule  will  make  it  easier  for  lenders 
to  file  continuation  statements  because 
leaders  would  no  longer  be  required  to 
obtain  the  signature  of  the  debtor.  This 
rule  will  also  simpUfy  the  fi'ing  of  Uen 
notices  by  bringing  the  regulations  for 
central  filing  systems  into  conformity 
with  Article  9  of  the  Uniform 
Commercial  Code,  which  covers  non- 
farm  products. 

Comments  Received 

Only  one  comment  was  received  in 
response  to  the  proposed  rule.  The 
commenter,  an  association  purporting  to 
represent  more  than  200  farm  credit 
institutions  throughout  the  United 
States,  fully  supported  the  proposed 
rule  because  the  change  would  make  it 
easier — and  therefore  less  costly — for 
lenders  to  file  continuation  statements. 
The  commenter  also  stated  that  it  would 
simplify  fifing  of  Uen  notices  by 
bringing  the  regulations  for  central  fifing 
systems  into  conformity  with  the 
Uniform  Commercial  Code. 

After  review  of  the  proposed  rule  and 
the  comment  received,  we  have 
determined  that  the  proposed  rule  as 
pubfished  at  63  FR  31330  will  be 
adopted  as  the  final  rule. 

Compliance  With  Regulatory 
Requirements 

As  set  forth  in  the  proposed  rule 
pubfished  at  63  FR  31130,  this 
rulemaking  was  reviewed  luider  and  is 
issued  in  conformance  with  Executive 
Order  12866,  Civil  Justice  Reform 
(Executive  Order  12778),  and  Regulatory 
Flexibifity  Act  and  hiformation 
Collection  requirements.  The 
information  collection  and 
recordkeeping  requirements  for  9  CFR 
Part  205  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  imder  control  number  0580- 
0016. 

List  of  Subjects  in  9  CFR  Part  205 

Agriculture,  Central  filing  system. 

For  reasons  set  out  in  the  preamble, 
the  Crain  hispection,  Packers  and 
Stockyards  Administration  is  amending 
9  CFR  Part  205  as  set  forth  below. 

PART  205-CLEAR  TITLE— 
PROTECTION  FOR  PURCHASERS  OF 
FARM  PRODUCTS 

1.  The  authority  citation  for  Part  205 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1631  and  7  CFR  2.22, 
2.61. 


2.  Section  205.209  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§205.209 
EFS. 


Amendment  or  continuation  of 


(d)  An  effective  financing  statement 
remains  effective  for  a  period  of  5  years 
from  the  date  of  filing  and  may  be 
continued  in  increments  of  5-year 
periods  beyond  the  initial  5-year  filing 
period  by  refiling  an  effective  financing 
statement  or  by  fifing  a  continuation 
statement  vdthin  6  months  before 
expiration  of  the  effective  financing 
statement.  A  continuation  statement 
may  be  filed  electronically  or  as  a  paper 
dociunent,  and  need  not  contain  the 
signatiue  of  the  debtor. 

Dated:  November  24, 1998. 
James  R.  Baker, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
(FR  Doc.  98-32127  Filed  12-2-98;  8:45  am] 
BH.LINO  CODE  341»-EN-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  51 

RIN  3150-AQ09 

Streamlined  Hearing  Process  for  NRC 
Approval  of  License  Transfers 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  provide  specific  luiiform  procediues 
and  rules  of  practice  for  handling 
requests  for  hearings  associated  with 
license  transfer  appfications  involving 
material  and  reactor  ficenses  as  well  as 
ficenses  issued  under  the  regulations 
governing  the  independent  storage  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  Conforming 
amendments  are  also  made  to  certain 
other  parts  of  the  Commission's 
regulations.  These  new  provisions 
provide  for  public  participation  and 
opportimity  for  an  informal  hearing  on 
matters  relating  to  license  transfers, 
specify  procedures  for  filing  and 
docketing  appfications  for  license 
transfers,  and  assign  appropriate 
authorities  for  issuance  of 
administrative  amendments  to  reflect 
approved  ficense  transfers.  This 
rulemaking  also  adds  a  categorical 
exclusion  that  permits  processing  of 
transfer  appfications  without 
preparation  of  Environmental 
Assessments. 


EFFECTTVE  DATE^  I>ecember  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Fitzgerald,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001,  telephone  (301)  415- 
1607,  e-mail  JAF@nrc.gov,  or  Leo 
Slaggie,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
telephone  (301)  415-1605  (TDD),  e-mail 
ELS@nrc.gov. 
SUPPLEMENTARY  MFORMATION: 

L  Background 

On  September  11, 1998  (63  FR  48644). 
the  NRC  pubfished  in  the  Federal 
Register  a  proposed  rule  that  would 
emiend  NRC's  regulations  by  adding  to 
10  CFR  Part  2,  the  NRC's  Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders,  a 
subpart  M,  which  would  establish 
imiibrm  informal  procedures  for 
handling  requests  for  hearings 
associated  with  ficense  transfer 
applications.  This  initiative  is  part  of  a 
broad  effort  to  improve  the  effectiveness 
of  the  agency's  programs  and  processes. 

A  number  of  categories  of  NTRC 
ficensees,  but  in  particular  the  electric 
power  industry,  have  undergone  and 
will  continue  to  undergo  significant 
transformations  as  a  result  of  changes  to 
the  economic  and  regulatory 
environment  in  whidi  they  operate. 
Electric  utifities  in  particular  are  now 
operating  in  an  environment  which  is 
increasingly  characterized  by 
restructuring  and  organizational  change. 
In  recent  years,  the  Commission  has 
seen  a  significant  increase  in  the 
number  of  requests  for  transfers  of  NRC 
licenses.  The  number  of  requests  related 
to  reactor  ficenses  has  increased  from  a 
historical  average  of  2-3  per  year  to 
more  than  20  requests  in  fiscal  year 
1997.  With  the  restructiuing  that  the 
energy  industry  is  undergoing,  the 
Commission  expects  this  high  rate  of 
requests  for  approval  of  license  transfers 
to  continue.  Because  of  the  need  for 
expeditious  decisionmaking  from  all 
agencies,  including  the  Commission,  for 
these  kinds  of  transactions,  timely  and 
effective  resolution  of  requests  for 
transfers  on  the  part  of  the  Commission 
is  essential. 

In  general,  ficense  transfers  do  not 
involve  any  technical  changes  to  plant 
operations.  Rather,  they  involve  changes 
in  ownership  or  partial  ownership  of 
facifities  at  a  corporate  level.  Section 
184  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA),  specifies,  however, 
that: 

[Njo  license  granted  hereunder  •   •   •  shall 
be  transferred,  assigned,  or  in  any  manner 
dis{x>sed  of,  either  voluntarily  or 
involuntarily,  directly  or  indirectly,  through 
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transfer  of  control  of  any  license  to  any 
person,  unless  the  Commission  shall,  after 
securing  full  information  find  that  the 
transfer  is  in  accordance  with  the  provisions 
of  this  Act,  and  shall  give  its  consent  in 
writing.  (42  U.S.C.  2234;  10  CFR  30.34  (b), 
40.46,  50.80,  72.50) 

Transfers  falling  within  the  foregoing 
provision  include  indirect  transfers 
which  might  entail,  for  example,  the 
establishment  of  a  holding  company 
over  an  existing  hcensee,  as  well  as 
direct  transfers,  such  as  transfer  of  an 
ownership  interest  held  by  a  non- 
operating,  minority  owner,  and  the 
complete  transfer  of  the  ownership  and 
operating  authority  of  a  single  or 
majority  owner.  Although  other 
requirements  of  the  Commission's 
Ucensing  provisions  may  also  be 
addressed  to  the  extent  relevant  to  the 
particular  transfer  action,  typical  NRC 
staff  review  of  such  applications 
consists  largely  of  assuring  that  the 
ultimately  licensed  entity  has  the 
capability  to  meet  financial  qualification 
and  decommissioning  funding  aspects 
of  NRC  regulations.  These  financial 
capabilities  are  important  over  the  long 
term,  but  have  no  direct  or  immediate 
impact  on  the  requirements  for  day-to- 
day operations  at  a  licensed  facility.  The 
same  is  generally  true  of  applications 
involving  the  transfer  of  materials 
hcenses. 

Notwithstanding  the  nature  of  the 
issues  relevcuit  to  a  decision  on  whether 
to  consent  to  a  Ucense  transfer,  past 
Commission  practice  has  generally 
involved  the  use  of  formal  hearing 
procedures  under  the  provisions  of  10 
CFR  Part  2,  Subpart  G.  for  license 
transfers  other  than  those  for  materials 
licenses,  which  have  used  the  informal 
hearing  procedures  provided  by  10  CFR 
Part  2,  Subpart  L.  However,  license 
transfers  do  not,  as  a  general 
proposition,  involve  the  type  of 
technical  issues  with  immediate  impact 
on  the  actual  operation  of  the  facilities 
that  might  benefit  from  review  by  a 
multi-member,  multi-disciplined 
Atomic  Safety  and  Licensing  Board 
historically  used  by  the  Commission  in 
hearings  on  initial  licensing  or  Ucense 
amendments  that  substantially  affect  the 
technical  operations.  It  is  a  matter 
suitable  for  reasonable  discussion 
whether  such  complex  hearing 
procedures  provide  the  best  means  of 
reaching  decisions  on  such  technical 
issues,  but,  be  they  the  best  or  not,  they 
clearly  are  not  required  and  are  not  the 
most  efficient  means  for  resolving  the 
issues  encountered  in  hcense  transfers. 
Accordingly,  the  Commission  has 
determined  that  requests  for  hearings  on 
applications  for  license  transfers  should 
be  handled  by  a  separate  Subpart  of  10 


CFR  Part  2.  This  new  Subpart  M 
establishes  an  efficient  and  appropriate 
informal  process  for  handling  hearing 
requests  associated  with  transfer 
applications  conunensurate  with  the 
nature  of  the  issues  involved  and  the 
rights  of  all  parties. 

The  basic  requirement  for  an 
opportunity  for  a  hearing  on  a  license 
transfer  is  foimd  in  Section  189.a  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  which  provides  that: 

[Ijn  any  proceeding  under  this  Act,  for  the 
granting,  suspending,  revoking,  or  amending 
of  any  license  or  construction  pwrmit,  or 
application  to  transfer  control.  *   •  *  the 
Commission  shall  grant  a  hearing  uf)on  the 
request  of  any  person  whose  interest  may  be 
afl^ected  by  the  proceeding,  and  shall  admit 
any  such  person  as  a  party  to  such 
proceeding.  (42  U.S.C.  2239(1).) 

The  Commission  believes  that  AEA 
sections  184  and  189  give  the 
Commission  the  flexibility  to  fashion 
procedures  which  provide  for  a  fair 
process  to  consider  any  issues  raised 
concerning  license  transfers  while  still 
proceeding  in  an  expedited  manner.  In 
1983,  a  reviewing  court  held  that 
Section  189. a  of  the  Atomic  Energy  Act 
did  not  require  that  a  hearing  on  a 
materials  license  amendment  be 
conducted  "on  the  record."  City  of  West 
Chicago  V.  U.S.  Nuclear  Regulatory 
Commission,  701  F.2d  632,  641-45  (7th 
Cir.  1983).  There,  the  court  decUned  to 
read  Section  189.a  as  requiring  formal 
trial-type  hearings,  in  the  absence  of 
clear  Congressional  "intent  to  trigger  the 
formal  on-the-record  hearing  provisions 
of  the  APA."  Id.  at  641.  The 
Commission  has  also  taken  the  position 
in  coiul  that  Section  189.a  does  not 
require  formal  hearings  in  reactor 
licensing  proceedings.  En  Banc  Brief  for 
Respondents  dated  August  30,  1991 
(filed  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  No.  89- 
1381,  Nuclear  Information  and  Resource 
Service  v.  NRC.  at  pp.  32-38).  However, 
the  coiul  did  not  find  it  necessary  to 
decide  the  question.  Nuclear 
Information  Resource  Services  v.  NRC, 
969  F.2d  1169.  1180  (D.C.  Cir.  1992). 

To  promote  uniformity,  the  hearing 
procedures  established  in  the  final  rule 
apply  to  all  hcense  transfers  which 
require  prior  NRC  approval.  The 
Commission  has  added  to  the  final  rule, 
as  appropriate,  additional  language  to 
make  explicit  that  the  new  procedures 
apply  to  transfers  of  hcenses  issued 
under  10  CFR  Part  72  for  independent 
storage  of  spent  nuclear  fuel  and  high 
level  radioactive  waste.  The  procedures 
are  designed  to  provide  for  public 
participation  in  the  event  of  requests  for 
a  hearing  under  these  provisions,  while 
at  the  same  time  providing  an  efficient 


process  that  recognizes  the  time- 
sensitivity  normally  present  in  transfer 
cases. 

II.  Comments  and  Commission 
Responses 

The  Commission  received  sixteen 
letters  of  comment  from  interested 
persons.  Commenters  included  private 
corporations  who  hold  or  plan  to 
acquire  NRC  Ucenses  for  nuclear 
facilities,  the  Nuclear  Energy  Institute, 
private  coimsel  representing  electric 
utilities  and  nuclear  plant  operating 
companies,  a  hcensed  nuclear  power 
plant  operator  employed  at  a  nuclear 
power  station,  the  president  of  Local 
369  of  the  Utifity  Workers  Union  of 
America  representing  workers  at  a 
nuclear  power  station,  a  citizens  group, 
and  an  individual  member  of  the  pubUc. 
Twelve  of  the  Commenters  expressed 
strong  support  for  the  proposed  rule  and 
provided  specific  comments  and 
suggestions  on  particular  provisions. 
Two  Commenters,  the  individual 
member  of  the  public  and  the  citizens 
group,  indicated  strong  but  general 
opposition  to  the  proposed  Subpart  M 
hearing  process. 

A  review  of  the  comments,  not 
necessarily  in  the  order  received,  and 
the  Commission's  responses  follows: 

Comments  bom  individuals: 

Comment  1 .  Mr.  Marvin  Lewis,  a 
member  of  the  pubhc,  opposed  the 
adoption  of  informal  procedures  for 
hearings  on  license  transfer 
applications.  Mr.  Lewis's  brief  comment 
expressed  concern  that  under  the 
proposed  procedures  there  will  be  no 
record  upon  which  findings  of  fact  and 
conclusions  of  law  may  rest  and  that 
"general  findings"  will  suffice  to 
support  a  license  transfer. 

Commission  response.  The 
Commission  believes  the  commenter 
has  not  fully  imderstood  the  proposal. 
While  the  procedures  do  not  allow 
discovery  as  such,  there  will  be  an 
extensive  record  consisting  of  the 
hearing  transcript,  exhibits,  and  all 
papers  filed  or  issued  in  connection 
with  the  hearing.  See  §  2.1317.  The 
Presiding  Officer  will  certify  the 
completed  hearing  record  to  the 
Commission,  which  will  then  issue  its 
decision  on  the  issues  raised  in  the 
hearing  or  request  additional  testimony 
and/or  dociunentary  evidence  if  it  finds 
that  additional  evidentiary 
presentations  are  needed  for  a  decision 
on  the  merits.  See  §2.1320.  The 
Commission  does  not  understand  Mr. 
Lewis's  reference  to  "general  findings" 
in  the  context  of  this  rulemaking.  Before 
approving  a  Ucense  transfer  the 
Commission  must  find  that  the  transfer 
is  in  accordance  with  the  provisions  of 


the  Atomic  E 
This  finding  i 
specifics  of  tt 
Nothing  in  th 
the  findings  i 
of  a  license  tr 

Comment  1 
Responsible  I 
opposed  the  ] 
characterizes 
procedures  as 
that  in  OCRE 
adequate  to  d 
inquiry  that  c 
transfer  proa 
to  shortened 
requirement  1 
represented  b 
such  provisic 
Ufe  difficuh  i 

Commissio 
given  in  the  i 
rulemaking,  t 
that  the  Subp 
both  efficient 
with  the  issu' 
application  p 
involve.  Thei 
in  fact  provic 
the  parties  to 
and  build  a  s 
decision.  At  ( 
Commission 
might  arise  tl 
procedures.  1 
provides  that 
additional  pr 
a  formal  hear 
substantial  d 
the  Commiss 
be  resolved  v 
except  in  a  f c 
§  2.1322(d).  1 
sufficient  fie; 
extraordinar) 
typical  cases 
hearing  proo 
decision-mal 
is  a  desirable 
filing  times  a 
which  OCRE 
make  this  str 
are  not  seled 
intervenors. ' 
that  all  parti( 
application  { 
the  use  of  th< 

Comment , 
licensed  reac 
two-part  con 
what  is  missj 
rather  than  t( 
Mr.  Leonard] 
Commission 
proposed  ml 
transfers  in  g 
significant  cl 
consequence 
reasonable  ai 


UMI 


Federal  Register/ Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Rules  and  Regulations         66723 


J  time- 

Dt  in  transfer 


the  Atomic  Energy  Act  (42  U.S.C.  2234). 
This  finding  will  necessarily  address  the 
specifics  of  the  transfer  in  question. 
Nothing  in  the  rule  alters  the  nature  of 
the  fincUngs  needed  to  support  approval 
of  a  license  transfer. 

Comment  2.  The  Ohio  Citizens  for 
Responsible  Energy  ("OCRE")  generally 
opposed  the  proposed  rule.  OCRE 
characterizes  the  Subpart  M  informal 
procedures  as  "a  pro  forma  exercise" 
that  in  OCRE's  view  will  not  be 
adequate  to  deal  with  the  complex 
inquiry  that  could  arise  in  a  license 
transfer  proceeding.  OCRE  also  objects 
to  shortened  filing  times  and  to  the 
requirement  that  common  interests  be 
represented  by  a  single  party.  OCRE  sees 
such  provisions  as  "attempts  to  make 
hfe  difficult  for  intervenors." 

Commission  response.  For  the  reasons 
given  in  the  notice  of  proposed 
rulemaking,  the  Commission  believes 
that  the  Subpart  M  procedures  will  be 
both  efficient  and  effective  in  dealing 
with  the  issues  that  Ucense  transfer 
application  proceedings  typically 
involve.  They  are  not  "pro  forma"  but 
in  fact  provide  ample  opportimity  for 
the  parties  to  raise  appropriate  issues 
and  build  a  sound  evidentiary  record  for 
decision.  At  the  same  time,  the 
Commission  recognizes  that  issues 
might  arise  that  could  require  additional 
procedures.  Therefore  the  rule  explicitly 
provides  that  the  Conunission  may  use 
additional  procedures  or  even  convene 
a  formal  hearing  "on  specific  and 
substantial  disputes  of  fact  necessary  for 
the  Commission's  decision,  that  cannot 
be  resolved  with  sufficient  accuracy 
except  in  a  formal  hearing."  See 
§  2.1322(d).  The  rule  thus  provides 
sufficient  flexibiUty  to  cope  with 
extraordinary  or  unusual  cases.  For 
typical  cases,  however,  a  "streamlined 
hearing  process"  providing  faster 
decision-making  without  loss  of  quaUty 
is  a  desirable  objective.  The  shortened 
filing  times  and  other  provisions  to 
which  OCRE  objects  are  steps  which 
make  this  streamfining  possible.  They 
are  not  selective  attempts  to  burden 
intervenors.  The  Conunission  believes 
that  all  parties  to  a  license  transfer 
application  proceeding  will  benefit  bom 
the  use  of  the  Subpart  M  procedures. 

Comment  3.  Mr.  David  Leonardi,  a 
licensed  reactor  operator,  submitted  a 
two-part  comment  "directed  more  to 
what  is  missing  in  the  proposed  rule 
rather  than  to  what  it  contains."  First, 
Mr.  Leonardi  questioned  the 
Commission's  statement  in  the  notice  of 
proposed  rulemaking  that  license 
transfers  in  general  "do  not  involve  .  .  . 
significant  dianges  in  personnel  of 
consequence  to  the  continued 
reasonable  assurance  of  public  health 


and  safety."  Mr.  Leonardi  called  this  "a 
dangerous  assiunption"  and  expressed 
his  view  that  "significant  losses  of 
critical  personnel  must  be  anticipated 
and  factored  into  the  transfer  decision." 
He  suggested  that  the  proposed  rule 
"must  require  the  apphcant  to  submit  a 
critical  staff  retention  plan." 

Second,  with  regard  to  the  placement 
in  the  Pubfic  Dociunent  Room  of 
documents  pertaining  to  each  license 
transfer  application,  §  2.1303,  Mr. 
Leonardi  commented  that  he  finds  the 
Pubhc  Document  Room  difficult  to  use. 
He  indicated  his  preference  for  "a 
separate  section  on  the  NRC  web  site  for 
each  proposed  hcense  transfer  where  all 
relevant  documents  and  correspondence 
may  be  accessed." 

Commission  response.  Mr.  Leonardi  is 
correct  that  if  a  significant  loss  and 
replacement  of  critical  plant  personnel 
can  be  anticipated  as  the  result  of  a 
particular  license  transfer  this  might 
well  be  a  reason  not  to  approve  the 
transfer  or  to  condition  the  transfer  on 
the  maintenance  of  adequate  technical 
qualifications.  However,  the 
Commission  does  not  regard  this 
observation  as  a  reason  for  modifying 
this  proposed  rule,  which  deals  with 
hearing  procedures  rather  than  with  the 
substantive  findings  that  must  be  made 
to  support  approval  of  a  license  transfer 
application.  "The  commenter  does  not 
assert  that  the  Subpart  M  procediu«s 
cannot  deal  adequately  with  the  issue  of 
technical  qualifications  of  the  apphcant 
for  hcense  transfer,  and  the  Commission 
perceives  no  potential  inadequacy  in 
this  regard.  The  Commission  continues 
to  believe  that  personnel  retention 
issues  and  teclmical  quaUfications  of 
the  apphcant  do  not  involve  the  type  of 
technical  questions  bearing  on  the 
actual  operation  of  a  facihty  that  may 
benefit  from  different  hearing 
procedures.  As  for  the  commenter's 
suggestion  that  the  rule  should 
incorporate  a  requirement  for  a  critical 
staff  retention  plan  to  be  submitted  by 
the  apphcant  for  the  hcense  transfer,  the 
Commission  finds  that  Subpart  M, 
which  deals  primarily  with  hearing 
procediu«s,  is  not  an  appropriate  place 
for  such  a  substantive  requirement.  If,  in 
a  particular  hcense  transfer  case,  a  need 
is  identified  for  submission  of  a  critical 
staff  retention  plan  in  order  to  address 
the  apphcant 's  technical  quahfications, 
this  matter  can  readily  be  addressed  in 
the  heeiring  process  and  can  ultimately 
result  in  a  condition  on  hcense  transfer 
approval. 

"Turning  to  the  matter  of  availabihty  of 
license  transfer  application  documents 
on  the  NRC  web  site,  the  Commission 
notes  that  the  NRC  is  in  the  process  ol 
developing  a  new  and  comprehensive 


Agencywide  Documents  Access  and 
Management  System  ("ADAMS"). 
Dociunents  filed  in  a  license  transfer 
case«fter  ADAMS  becomes  operational, 
probably  in  the  second  half  of  1999,  will 
be  placed  in  the  ADAMS  public  library. 
The  pubhc  will  be  able  to  find  relevant 
documents  by  using  general  search 
criteria  such  as  docket  numbers,  case 
names,  and  subject  topics.  The  details  of 
how  ADAMS  will  operate  have  yet  to  be 
fully  worked  out,  but  the  Commission 
believes  that  this  system  wall  prove 
responsive  to  the  commenter's  concern. 
In  ihe  meantime,  the  Commission  notes 
that  the  NRC  Public  Document  Room 
licensing  files  have  worked  quite  well  in 
the  past  and  been  readily  available  to 
members  of  the  public  who  wish  to 
obtain  extensive  information  on 
pending  Ucensing  actions. 

Comment  4.  A  comment  by  the 
president  of  Local  369,  Utility  Workers 
Union  of  America,  representing  197 
workers  at  a  nuclear  power  station, 
acknowledged  the  need  to  streamline 
the  hearing  process  but  identified  what 
the  commenter  perceived  as  potential 
problems  with  the  proposed  Subpart  M 
procediu^s.  In  particular,  the 
commenter  was  concerned  about  the 
Commission's  expectation  that  the 
procedures  will  result  in  the  issuance  of 
a  final  Commission  decision  on  a 
hcense  transfer  application  within  about 
six  to  eight  months  of  notice  of  receipt 
of  the  application.  The  commenter  said 
that  "a  process  that  proceeds  too  rapidly 
could  compromise  the  Union's  and  the 
NRC's  abihty  to  obtain  critical 
information  about  the  license 
transferee."  The  Commission  of  course 
agrees  that  what  the  commenter  calls  "a 
rush  to  approval"  could  fail  to  obtain 
adequate  information  about  the 
transferee's  experience  and  ability  to 
manage  the  plant  safely.  The 
Commission  notes,  however,  that  the 
expectation  of  completing  license 
transfer  proceedings  in  six  to  eight 
moi^ths  applies  to  "routine  cases."  (63 
FR  48646.  coi.  2.)  Subpart  M  itself  does 
not  specify  or  limit  the  substantive 
questions  which  must  be  addressed  in 
license  transfer  proceedings.  If  difficult 
issues  euise  in  imusual  cases,  they  will 
be  dealt  with  as  sound  decisionmaking 
requires,  even  if  this  requires  a  greater 
time  commitment  than  routine  cases. 
The'Commission's  aim  in  adopting  the 
Subpart  M  procedures  is  to  provide  an 
efficient  and  effective  hearing  process 
and  a  structiue  for  compiling  a  decision 
record  in  a  timely  manner,  not  a  hurried 
one. 

The  commenter  also  expressed 
concern  that  the  Union  not  be  denied 
the  opportunity  to  participate  in  hcense 
transfer  hearings.  The  new  Subpart  M 
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does  not  alter  the  Commission's  usual 
requirement  for  standing  to  intervene  in 
a  proceeding  that  a  person  show  an 
interest  which  may  be  affected  by  the 
outcome  of  the  proceeding.  By  showing 
an  interest  (within  the  "zone  of 
interests"  of  the  relevant  statutes)  which 
may  be  affected  by  the  Commission's 
action  on  an  application  for  hcense 
transfer,  any  person  or  organization  may 
participate  as  of  right.  See  §  2.1306(a). 
Under  ciurent  agency  case  law.  the 
CoBunission  may  also  allow 
discretionary  intervention  to  a  person 
who  does  not  meet  standing 
requirements,  where  there  is  reason  to 
believe  the  person's  participation  will 
make  a  valuable  contribution  to  the 
proceeding  and  where  a  consideration 
of  the  other  criteria  on  discretionary 
intervention  shows  that  such 
intervention  is  warranted. 

Conunents  by  or  on  behalf  of  members 
of  the  nuclear  energy  industry: 

Comment  5.  The  Nuclear  Energy 
Institute  ("NEI"),  an  organization 
representing  utilities  licensed  to  operate 
commercial  nuclear  power  plants  in  the 
United  States,  nuclear  materials 
licensees,  and  other  organizations  and 
individuals  involved  in  the  nuclear 
industry,  submitted  a  comment  on 
behalf  of  its  members.  NEI  supports  as 
a  "very  positive  development"  the  use 
of  informal  rather  than  formal  trial-type 
procedures  for  consideration  of  license 
transfer  applications.  NEI  suggests  the 
goals  of  the  rule  can  be  furthered  by  the 
following  proposed  clarification: 
"Where  the  proposed  change  only 
involves  a  transfer  of  ownership  of  all 
or  a  portion  of  the  facility,  both  NRC 
staff  review  and  the  Subpart  M 
proceeding  should  be  limited  solely  to 
the  capability  of  the  transferee  to  meet 
financied  qualifications  and 
decommissioning  funding 
requirements."  Several  comments  by 
individual  members  of  the  nuclear 
energy  industry  or  their  representatives 
endorsed  the  comments  of  NEI. 

Commission  response.  The 
Commission  does  not  accept  NEI's 
proposed  clarification.  The  Commission 
observed  in  the  Notice  of  Proposed 
Rulemaking  that  "typical  staff  review 
consists  largely  of  assuring  that  the 
ultimately  licensed  entity  has  the 
capabihty  to  meet  financial  qualification 
and  decommissioning  funding  aspects 
of  NRC  regulations."  (63  FR  48644.  col. 
3.  (emphasis  added)).  But  financial 
quahfication  and  decommissioning 
ftmding  are  not  the  sole  issues  that  may 
bear  on  a  license  transfer  approval,  even 
when  the  transfer  will  change  only  the 
ownership  of  all  or  part  of  a  faciUty  and 
will  not  directly  affect  management  or 
operation.  Section  103d  of  the  Atomic 


Energy  Act,  42  U.S.C.  2133.  for  example, 
places  certain  restrictions  on  foreign 
ownership,  control,  or  domination  of 
certain  licenses.  Consideration  of  the 
question  whether  a  proposed  license 
transfer  is  consistent  with  this  provision 
of  the  Act  would  require  a  broader 
scope  for  the  proceeding  than  the 
limited  one  NEI  recommends. 
Generally,  the  Commission  believes  it  is 
desirable  to  focus  its  Subpart  M 
rulemaking  solely  on  procedures  rather 
than  attempting  in  this  rulemaking  to 
describe  and  enumerate  the  substantive 
issues  that  hcense  transfers  may 
involve. 

Comment  6.  The  Southern  Cafifomia 
Edison  Company  ("SCE")  stated  its 
strong  support  for  the  proposed  rule. 
SCE  supported  the  comments  submitted 
by  the  Nuclear  Energy  Institute,  which 
the  Commission  has  already  addressed 
in  the  response  to  Comment  5,  supra. 
SCE  also  offered  suggestions  for  "minor 
enhancements"  to  the  proposed  rule, 
which  the  Commission  addresses  in  its 
response  to  this  comment. 

Commission  response.  Change  (1) 
suggested  by  SCE  is  that  the  rule  should 
give  the  Presiding  Officer,  in  addition  to 
the  power  to  "strike  or  reject  dupUcative 
or  irrelevant  presentations," 
§  2.1320(a)(9).  the  responsibiUty  and 
power  to  strike  or  reject  unreliable  or 
immaterial  presentations.  As  the 
commenter  points  out.  this  change 
would  make  Subpart  M  similar  in  this 
regard  to  10  CFR  Part  2,  Subpart  L, 
Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings,  which  gives  the 
presiding  officer  the  power  to  strike 
portions  of  a  presentation  that  are 
"cumulative,  irrelevant,  immaterial,  or 
unreUable."  (10  CFR  2.1233(e)).  The 
Commission  agrees  that  unrehable  and 
immaterial  presentations  detract  from 
the  value  of  the  record  and  should  be 
subject  to  exclusion  in  the  sound 
discretion  of  the  Presiding  Officer. 
Therefore  the  Commission  accepts  this 
suggestion  and  has  revised 
§  2.1320(a)(9)  accordingly  in  the  final 
rule. 

Change  (2)  suggested  by  SCE  deals 
with  responses  to  papers  served  by  mail. 
SCE  notes  that  proposed  §  2.1314(c) 
provides  for  three  additional  days  to 
respond  to  papers  served  pursuant  to 
§  2.1307  by  regular  mail.  SCE  suggests 
that  three  additional  days  for  mail 
service  should  be  allowed  for  all 
responses  to  service  of  a  paper,  not  just 
those  made  pursuant  to  §  2.1307.  The 
Conunission  accepts  this  suggestion  and 
has  revised  §  2.1314(c)  accordingly  in 
the  final  rule. 

Change  (3)  suggested  by  SCE  is  that 
proposed  §  2.1331(b)  be  clarified  to 


make  plain  that  the  Commission  may 
consider  other  information  on  the 
docket  when  it  decides  matters  that 
were  not  designated  as  issues  for  the 
hearing.  The  Commission  agrees  and 
has  adopted  the  language  proposed  by 
SCE  for  §  2.1331(b)  in  the  final  rule: 
"The  decision  on  issues  designated  for 
hearing  pursuant  to  §  2.1308(d)(1)  will 
be  based  on  the  record  developed  at  the 
hearing." 

Comment  7.  Florida  Power  &  Light 
Company  ("FPL")  submitted  a  comment 
endorsing  the  comments  of  the  Nuclear 
Energy  Institute,  which  the  Commission 
has  already  addressed  in  the  context  of 
its  response  to  comment  5.  supra.  FPL 
concurred  with  the  Commission's 
findings  in  support  of  the  proposed 
Subpart  M  and  offered  the  following 
additional  suggestions: 

(1)  FPL  suggested  that  the 
Commission  should  extend  the  informal 
hearing  process  to  all  NRC  adjudicatory 
proceedings. 

Commission  response.  Although  the 
suggestion  goes  well  beyond  the  scope 
of  the  proposed  rule,  the  Commission 
notes  elsewhere  in  this  notice  that  it  has 
argued  in  court  that  section  189a  of  the 
Atomic  Energy  Act  does  not  require 
formal  hearings,  and  the  Conunission 
has  directed  the  staff  to  seek  legislation 
that  supports  greater  use  of  informal 
procedures.  The  Commission  has  also 
asked  the  staff  to  advise  the  Commission 
on  ways  to  enhance  the  Commission's 
abihty  to  use  informal  procedures  in 
any  proceeding  in  which  formal 
procedures  are  ciurently  used. 

(2)  FPL  supported  close  Commission 
oversight  of  the  Presiding  Officer  but 
believed  that  the  Commissioners  should 
not  personally  be  involved,  as  the 
proposed  Subpart  M  envisions,  in 
developing  the  evidentiary  record  in 
license  transfer  application  proceedings. 

Commission  response.  Under  the 
proposed  rule  the  Conunission  "will 
ordinarily  be  the  Presiding  Officer  at  a 
hearing."  but  the  Conunission  "may 
provide  *   •   •  that  one  or  more 
Commissioners,  or  any  other  {>erson 
permitted  by  law.  may  preside."  See 
§  2.1319.  The  Commission  believes  this 
language  provides  sufficient  flexibility 
to  deal  with  the  commenter's  concerns, 
should  the  Commission  perceive  that  its 
direct  involvement  in  Subpart  M 
hearings  is  in  some  cases  unduly 
burdensome  or  impractical  for  the 
Commission. 

(3)  FPL  stated  its  belief  that  allowing 
all  parties  to  make  oral  presentations  in 
every  Hcense  transfer  proceeding  "could 
defeat  the  underlying  purpose  of  the 
proposed  rule:  to  streamline  license 
transfer  proceedings."  Comments  by 
several  other  members  of  the  nuclear 
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energy  industry  or  their  representatives 
questioned  the  proposed  rule's 
provision  that  hearings  shall  be  oral 
unless  all  parties  agree  to  a  hearing  on 
written  submissions.  These  Commenters 
recognized  the  Commission's  intention 
to  avoid  delays  caused  by  a  need  to 
consider  a  ptuly's  request  that  a  hearing 
be  oral;  that  is,  the  Commission  intends 
to  avoid  needless  nonsubstantive 
"litigation"  over  the  form  (oral  or 
written)  of  the  litigation  on  the  merits — 
but  noted  that  there  are  alternative  ways 
to  avoid  these  delays.  Two  Commenters 
suggested  that  the  Commission  could 
provide  that  hearings  will  be  on  written 
submissions  unless  any  party  requests 
an  oral  hearing. 

Commission  response.  Under  the 
proposed  Subpart  M  oral  hearings  are 
the  "default  choice"  in  that  it  provides 
for  oral  presentations  unless  all  parties 
agree  to  a  written  hearing.  Under  the 
proposed  scheme  if  the  parties  take  no 
action  the  hearing  urill  be  oral,  and  only 
imanimous  action  of  the  parties  in  favor 
of  a  written  hearing  vtrill  cause  oral 
procedures  to  be  supplanted.  The 
Commenters'  suggested  alternative  that 
the  hearing  be  written  unless  a  party 
requests  an  oral  hearing  would  turn  this 
around  and  make  a  written  hearing  the 
default  choice.  The  Commission  prefers 
to  retain  the  approach  taken  in  the 
proposed  rule.  The  Commission 
believes  that  oral  presentations  with  the 
structure  established  by  Subpart  M  may 
allow  for  the  compilation  of  a  better 
record  because  the  Presiding  Officer  can 
more  readily  ask  follow-up  or  clarifying 
questions.  A  strictly  written  hearing  is 
likely  to  prove  more  ciunbersome  in  this 
regard.  Fiuthermore,  members  of  the 
pubUc  attending  oral  proceedings  will 
be  able  to  follow  the  hearing  more 
readily  than  by  combing  through 
extensive  written  materials  in  the  PubUc 
Dociunent  Room  as  they  would  be 
required  to  do  in  a  written  hearing 
context.  Accordingly,  the  Conunission 
does  not  accept  the  commenter's 
proposed  alternative. 

(4)  FPL  noted  its  support  of 
Commission  action  to  ensure  timely 
completion  of  license  transfer 
proceedings  but  recommended  "that  the 
final  rule  specifically  require  automatic 
Commission  review  in  the  event  that 
any  of  the  schedular  "milestones"  are 
exceeded  by  a  Presiding  Officer." 

Commission  response.  Although  the 
Commission  intends  to  monitor  these 
proceedings  carefully  and  will  be  fully 
prepared  to  step  in  to  address  schedular 
problems  when  necessary,  the 
Conunission  is  not  prepared  to  require 
by  regulation,  and  bind  itself  to,  a 
review  of  every  instance  in  which  a 
Presiding  Officer  exercises  discretion  to 


enlarge  the  time  provided  in  the  rule  for 
filings  or  other  actions.  In  view  of  the 
Commission's  recent  Policy  Statement 
on  Conduct  of  Adjudicatory 
Proceedings,  48  NRC  18  (1998),  (63  FR 
41872;  August  5, 1998),  tbe  Commission 
is  confident  that  persons  serving  as 
Presiding  Officers  vdll  be  highly 
sensitive  to  the  need  for  expeditious 
completion  of  adjudicatory  proceedings, 
consistent  v/iih  considerations  of 
fairness  and  the  production  of  an 
adequate  record,  and  will  countenance 
delays  only  for  compelling  reasons.  The 
Commission  of  course  retains  discretion 
to  take  such  action  in  individual 
proceedings  as  it  deems  necessary  to 
assure  timeliness  and  adherence  to  all 
other  Commission  requirements  that 
govern  the  hearing  process. 

Comment  8.  Texas  Utilities  Electric 
Company  ("TU  Electric")  expressed 
support  for  the  proposed  rule.  TU 
Electric  also  offered  many  of  the 
suggestions  put  forward  in  the 
comments  already  described.  In 
addition,  TU  Electric  expressed  concern 
that  the  reference  in  proposed 
§  2.1330(b)  to  10  CFR  2.790,  which  is  in 
Subpart  G,  might  convey  an  implication 
that  other  Subpart  G  procedures  also 
apply  in  Subpart  M  proceedings. 

Commission  response.  To  allay  the 
commenter's  concern,  the  Commission 
has  modified  §  2.1330(b)  in  the  final 
rule  by  replacing  the  language  "under 
10  CFR  2.790"  v«th  the  language  "in 
accordance  with  law  and  poUcy  as 
refiected  in  10  CFR  2.790  .  .  ."  The 
intent  of  this  modification  is  to  remove 
any  possible  implication  that  Subpart  G 
is  intended  to  apply  to  Ucense  transfer 
actions. 

Comment  9.  AmerGen  Energy 
Company,  LLC  ("AmerGen") 
commented  that  it  favored  the  proposed 
rule  and  urged  its  prompt  adoption. 
AmerGen  also  suggested  that  the 
Commission  should  apply  the  proposed 
Subpart  M  procedures,  at  the  request  of 
an  appUcant,  in  any  hcense  transfer 
application  proceedings  that  may  be 
undertaken  before  the  final  Subpart  M 
becomes  effective.  In  AmerGen 's 
opinion,  the  NRC  has  authority  imder 
the  Atomic  Energy  Act  and  the 
Administrative  Procedure  Act  to  use  the 
Subpart  M  procedures  on  a  case-by-case 
basis,  prior  to  finaUzation  of  the  rale,  so 
long  as  the  Commission  provides  fair 
notice  to  the  potential  parties. 

Commission  response.  For  reasons 
discussed  elsewhere  in  this  notice,  the 
Commission  is  making  this  rule 
effective  upon  pubUcation,  pursuant  to 
the  provisions  of  the  Administrative 
Procedure  Act  for  immediate 
effectiveness.  5  U.S.C.  553(d)(1)  and 
553(d)(3).  Any  appUcaUons  received  but 


not  yet  noticed  as  of  the  effective  date 
of  this  rule  will  be  subject  to  Subpart  M 
procedures.  In  the  case  of  license 
transfer  apphcations,  if  any,  that  have 
been  noticed  and  for  which  proceedings 
are  pending  as  of  the  date  of  this  notice 
of  final  rulemaking,  affected  applicants 
or  parties  to  such  proceedings  who  wish 
to  avail  themselves  of  the  new 
procedures  may  file  motions  with  the 
Presiding  Officer  in  those  proceedings, 
requesting  that  Subpart  M  procediu^s  be 
applied  as  appropriate  to  the  remainder 
of  the  pending  proceeding. 

Comment  10.  Morgan,  Lewis,  & 
Bockius,  a  private  law  firm  commenting 
on  behalf  of  Alhant  Utilities — lES 
Utilities  and  STP  Nuclear  Operating 
Company,  endorsed  the  comments  of 
NEI  {see  Comment  5,  supra)  in  support 
of  the  rule.  The  commenter  also  made 
several  suggestions  for  changes. 

Commission  response.  The  changes 
suggested  by  this  commenter  are  similar 
to  suggestions  made  in  other  comments 
described  and  responded  to  in  the 
preceding  discussion. 

Comment  11.  Shaw,  Pittman,  Potts  & 
Trow'bridge  ("Shaw  Pittman"),  a  private 
law  firm  commenting  on  behalf  of  itself 
and  several  utilities,  strongly  supported 
the  proposed  rule.  Shaw  Pittman 
beUeved,  however,  that  several  aspects 
of  the  rule  require  "clarification  and 
refinement."  These  asp)ects,  together 
with  the  Commission's  response,  are  as 
follows: 

(1)  Shaw  Pittman  expressed  concern 
"that  the  rule  does  not  identify  the 
circumstances  that  would  permit  the 
NRC  Staff  to  delay  the  approval  or 
denial  of  a  license  transfer  request 
pending  any  requested  hearing."  The 
commenter  noted  that  proposed 
§  2.1316(a)  says  that  during  the 
pendency  of  a  hearing  under  Subpart  M 
"the  staff  is  expected  to  promptly  issue 
approval  or  denial  of  hcense  transfer 
requests."  The  commenter  beUeved  that 
the  final  rule  or  its  statement  of 
consideration  "should  describe  the 
circumstances  or  the  factors  that  the 
NRC  Staff  are  to  consider  in  deciding 
whether  to  postpone  approval  or  denial 
of  a  transfer  pending  a  requested 
hearing." 

Commission  response.  The 
Commission  does  not  accept  this 
suggestion.  As  noted  previously  [see 
response  to  Conunent  5),  the  scope  and 
focus  of  the  Subpart  M  rulemaking  are 
on  procediues  for  the  conduct  of 
hearings,  rather  than  the  substantive 
questions  involved  in  approval  of 
license  transfer  apphcations.  The 
Commission  is  confident  that  the 
present  language  of  §  2.1316(a) 
adequately  conveys  to  the  NRC  staff  that 
staff  action  on  hcense  transfer  requests 
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should  not  be  delayed  except  for  sound 
reasons.  The  Commission  reUes  on  the 
staff,  subject  to  Commission  oversight, 
to  exercise  good  judgment  in  this  regard. 
As  the  rule  indicates,  the  Commission 
believes  that  staff  approval  or  denial  can 
usually  be  issued  promptly,  but  it 
would  be  unwise  for  the  Commission  at 
this  point  to  attempt  to  anticipate  all  the 
circumstances  that  might  warrant  delay 
in  the  staffs  review  or  action  on  the 
appUcation. 

(2)  Shaw  Pittman  commented  that  the 
Commission  "should  clarify  the 
evidentiary  value  of  written  position 
statements  and  oral  presentations 
allowed  under  the  present  rule."  The 
commenter  would  have  the  rule  specify 
that  the  Commission  cannot  base  a 
decision  on  "written  position 
statements  and  oral  presentations,  in 
and  of  themselves."  The  commenter 
would  require  parties  to  document  and 
support  their  positions  by  written 
testimony  with  supporting  affidavits. 

Commission  response.  The 
Commission  does  not  believe  that 
extensive  clarification  is  necessary. 
Setting  out  evidentiary  requirements  in 
more  detail  could  be  at  variance  with 
the  Commission's  intention  to  move 
away  from  time-consuming  formality  in 
its  hearing  processes.  In  making  a 
decision  based  on  the  record  produced 
in  a  Subpart  M  proceeding,  the 
Commission  will  of  course  take  proper 
account  of  the  evidentiary  value  of  the 
record  material.  Written  statements  of 
position  and  oral  arguments  will  be 
treated  as  such  statements  and 
arguments  are  treated  in  the  NRC's 
formal  adjudications  under  Subpart  G 
and  informal  proceedings  under  Subpart 
L,  j.e.  as  arguments  and  positions  of  the 
parties  but  not  as  facts.  Factual 
assertions  unsupported  by  affidavits, 
expert  testimony,  or  other  appropriate 
evidentiary  submissions  are  less  likely 
to  carry  weight  than  assertions  with 
proper  evidentiary  support. 

(3)  Shaw  Pittman  urged  the 
Commission  to  revise  the  proposed  rule 
expressly  to  allow  parties  to  submit 
proposed  questions  to  the  Presiding 
Officer  within  seven  days  of  the  filing 
of  rebuttal  testimony.  The  commenter 
noted  that  under  the  proposed  rule, 
rebuttal  testimony  and  proposed 
questions  for  the  Presiding  officer  to  ask 
witnesses  in  the  Presiding  Officer's 
examination  are  to  be  filed  at  the  same 
time.  See  §  2.1321(b)  and  §  2.1322(a)(2). 
Thus,  there  is  no  explicit  provision  for 
proposing  questions  directed  to  the 
rebuttal  testimony  itself,  although  the 
Presiding  Officer  has  the  discretion  to 
provide  for  such  questions.  The 
commenter  beheved  that  the  timeframe 
of  the  rule  would  reasonably  allow  for 


this  additional  filing  without  extending 
the  date  for  commencement  of  the  oral 
hearing  beyond  65  days  after  the  date  of 
the  Commission's  notice  granting  a 
hearing. 

Commission  response.  The 
Commission  finds  the  commenter's 
point  well-taken  and  has  placed 
language  in  the  final  rule  to  authorize 
proposed  questions  directed  to  rebuttal 
testimony  to  be  filed  within  seven  days 
of  the  filing  of  the  rebuttal  testimony. 

(4)  Shaw  Pittman  finds  confusing  the 
language  of  proposed  10  CFR  2.1323(a) 
that  "[a]ll  direct  testimony  in  an  oral 
hearing  shall  be  filed  no  later  than  15 
days  before  the  hearing.*   *   *"The 
commenter  beheves  this  language 
"could  arguably  be  read  to  allow  the 
filing  of  direct  testimony  subsequent  to 
the  30  day  deadline  provided  for  by 
proposed  10  CFR  2.1322(a)(1)." 

Commission  response.  The 
Commission  does  not  see  any  reason  for 
confusion.  To  be  timely  the  filings  in 
question  must  be  made  within  30  days 
after  the  date  of  the  Commission's 
notice  granting  a  hearing  (§  2.1322(a)l 
but  in  any  event  no  later  than  15  days 
before  the  hearing  [§  2.1323(a)].  There  is 
no  potential  contradiction  between  the 
two  provisions.  Rather  than  being  an 
unnecessary  provision,  as  the 
commenter  asserts,  §  2.1323(a)  assures 
that  parties  will  receive  filings  in 
adequate  time  to  prepare  for  the  oral  . 
hearing. 

(5)  Snaw-Pittman  asked  that  the 
Commission  clarify  in  its  promulgation 
of  the  final  rule  the  extent  to  which 
Hcense  transfer  appUcations  filed  before 
the  effective  date  of  the  rule  will  be 
subject  to  the  new  Subpart  M 
procedures.  The  commenter  favored 
making  the  new  rule  immediately 
effective  and  applying  the  Subpart  M 
procedures  to  pending  appUcations. 

Commission  response.  See  the 
Commission's  response  to  Comment  9. 

Comment  12.  GPU  Nuclear  stated  its 
strong  support  for  the  rule  and 
recommended  that  the  new  procedures 
be  appUed  as  soon  as  possible. 

Commission  response.  See  the 
Commission's  response  to  Comment  9. 

Comment  13.  Ehike  Energy  Company 
("Duke"),  represented  by  Winston  & 
Strawm,  supported  the  proposed  rule  but 
expressed  concern  about  the  elimination 
of  cross-examination  by  parties  under 
Subpart  M.  Duke  stated  that  "the  final 
rule  should  retain  provisions  allowing 
the  parties  to  present  recommended 
questions  to  the  presiding  officer."  Duke 
commented  that  the  final  rule  "should 
define  with  greater  precision  the  types 
of  issues  appropriate  for  review  *   »  *  •• 


and  suggested  limiting  the  proceedings 
to  issues  associated  with  financial 
qualifications  and  decommissioning 
funding.  Duke  also  commented  that  the 
final  rule  should  explicitly  grant  parties 
to  a  contested  license  transfer  hearing 
the  right  to  appeal  an  adverse  decision 
by  the  Commission.  Duke  suggested  that 
the  informal,  legislative-style  hearing 
process  should  be  extended  to  other 
NRC  adjudicatory  proceedings. 

Commission  response.  The  proposed 
Subpart  M  rule  provides  for  parties  to 
submit  proposed  questions  to  the 
Presiding  Officer.  This  will  allow  the 
parties  to  suggest  what  they  believe  to 
be  appropriate  questions  for  the 
witnesses  but  wrill  allow  the  Presiding 
Officer  better  control  of  the  examination 
of  witnesses.  This  provision  should 
effectively  eliminate  the  need  for 
objections  and  interruptions  during 
witness  examination.  For  these  reasons 
the  Commission  has  retained  the 
proposed  procedure  in  the  final  rule. 
The  Commission  rejects  the 
commenter's  suggestion  that  the  rule 
should  define  and  limit  the  issues 
appropriate  for  review,  for  reasons 
already  discussed  in  previous  responses 
to  similar  comments.  The  Commission 
also  sees  no  point  in  addressing 
statutory  appeal  rights  in  the  final  rule. 
A  party's  ri^t  to  judicial  review  of  an 
adverse  decision  is  set  out  in  Section 
189b.  of  the  Atomic  Energy  Act  in 
conjimction  with  Chapter  158  of  title  28. 
United  States  Code,  and  the 
Administrative  Procedure  Act. 
Extension  of  the  proposed  procedures 
for  license  transfer  applications  to  other 
types  of  NRC  proceedings  is  beyond  the 
scope  of  this  rulemaking,  but.  as  noted 
in  more  detail  in  response  to  an  earfier 
comment,  the  Commission  is  taking 
steps  to  expand  the  use  of  similar 
procediures  in  other  proceedings. 

Comment  14.  PECO  Nuclear  noted  its 
view  that  the  proposed  rule  is  "a 
positive  step."  The  commenter 
suggested  several  minor  changes  in 
words  and  punctuation  needed  to 
clarify  the  text  of  the  rule. 

Commission  response.  The 
Commission  has  incorporated  in  the 
final  rule  the  commenter's  suggested 
minor  changes,  which  do  not  affect  the 
substance  of  the  rule. 

Comment  15.  Wisconsin  Electric 
Power  Company  supported  the 
Commission's  proposed  rule  and 
suggested  certain  "clarifications  and 
refinements." 

Commission  response.  The 
commenter's  suggestions  do  not  differ  in 
substance  from  suggestions  made  by 
other  commenters  that  the  Commission 
has  responded  to  above. 

Other  Comments. 
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Members  of  the  NRC  staff  in  Office  of 
Nuclear  Materials  Safety  and  Safeguards 
submitted  a  comment  asking  that  it  be 
made  clear  that  the  proposed  Subpart  M 
applies  to  license  transfers  under  10 
CFR  Part  72  and  that  applications  for 
transfers  under  Part  72  be  noticed  in  the 
Federal  Register  pursuant  to 
§  2.1301(b). 

Commission  response.  The  proposed 
rules  were  intended  to  apply  to  all 
license  transfer  applications,  including 
those  filed  under  Part  72.  To  make  this 
clear,  the  Commission  has  included 
explicit  references  to  Part  72  in  this 
statement  of  consideration  for  the  final 
rule.  The  Commission  has  also  modified 
§  2.1301(b)  to  Ust  transfer  applications 
under  Part  72  as  one  of  the  class  of 
applications  that  will  be  noticed  in  the 
Federal  Register. 

IIL  Description  of  Final  Rule 

The  procedures  adopted  in  this 
rulemaking  cover  any  direct  or  indirect 
lioense  transfer  for  which  NRC  approval 
is  required  pursuant  to  the  regulatory 
provisions  under  which  the  license  was 
issued.  NRC  regulations  and  the  Atomic 
Energy  Act  require  approval  of  any 
transfer  of  control  of  a  license.  See  AEA, 
Sec.  184,  42  U.S.C.  2234.  This  includes 
those  transfers  that  require  license 
amendments  and  those  that  do  not.  It 
should  be  recognized  that  not  all  license 
transfers  will  require  Ucense 
amendments.  For  example,  the  total 
acquisition  of  a  licensee,  without  a 
change  in  the  name  of  the  licensee,  (e.g., 
through  the  creation  of  a  holding 
company  which  acquires  the  existing 
hcensee  but  which,  beyond  ownership 
of  the  licensee,  does  not  otherwise  affect 
activities  for  which  a  Ucense  is 
required),  would  require  NRC  approval, 
but  would  not  necessarily  require  any 
changes  in  the  NRC  Ucense  for  the 
faciUties  owned  by  the  licensee. 

These  procedures  do  not  expand  or 
change  the  circumstances  under  which 
NRC  approval  of  a  transfer  is  necessary 
nor  do  they  change  the  circumstances 
imder  which  a  Ucense  amendment 
would  be  required  to  reflect  an 
approved  transfer.  Amendments  to 
licenses  are  required  only  to  the  extent 
that  ownership  or  operating  authority  of 
a  licensee,  as  reflected  in  the  Ucense 
itself,  is  changed  by  a  transfer.  A 
discussion  of  the  process  for  issuing 
amendments  associated  with  an 
approved  transfer,  when  necessary,  is 
provided  below. 

The  procedures,  similar  to  those  used 
by  the  Commission  in  cases  involving 
export  licensing  hearings  under  10  CFR 
Part  110,  provide  for  an  informal  type 
hearing  for  Ucense  transfers.  These 
procedures  provide  opportunities  for 


meaningful  pubUc  participation  while 
minimizing  areas  where  a  formal 
adjudicatory  process  could  introduce 
delays  without  any  commensurate 
benefit  to  the  substance  of  the 
Commission's  decisionmaking. 

TTie  Commission  will  either  elect  to 
develop  an  evidentiary  record  and 
render  a  final  decision  itself,  or  wiU 
appoint  a  Presiding  Officer  who  wiU  be 
responsible  for  collecting  evidence  and 
developing  a  record  for  submission  to 
the  Commission.  For  such  proceedings, 
the  Commission  may  appoint  a 
Presiding  Officer  from  the  Atomic 
Safety  and  Licensing  Board  Panel 
(ASLBP),  although  the  proposed 
regulations  do  not  restrict  the  sources 
from  which  the  Commission  may  select. 

It  should  be  noted  that  the  regulations 
do  not  require  the  NRC  staff  to 
participate  in  the  proceedings  as  a 
formal  party  unless  the  Commission 
directs  the  use  of  Subpart  G  procedures 
or  otherwise  directs  the  staff  to 
participate  as  a  party.  The  Commission 
expects,  nevertheless,  that,  in  most 
cases,  the  NRC  staff  will  participate  to 
the  extent  that  it  will  offer  into  evidence 
staff's  Safety  Evaluation  Report  that 
supports  its  conclusions  on  whether  to 
initially  grant  or  deny  the  requested 
license  transfer  and  provide  one  or  more 
appropriate  sponsoring  witnesses. 
Greater  NRC  staff  involvement  may  be 
directed  by  the  Commission  on  its  own 
initiative  or  at  the  staffs  choosing,  as 
circumstances  warrant. 

One  aspect  of  the  rule  designed  to 
improve  efficiency  is  the  decision  to 
require  oral  hearings  on  all  transfers 
where  a  hearing  is  to  be  held  imder 
Subpart  M,  with  very  limited 
exceptions.  It  has  been  the 
Commission's  experience  in  Subpart  L 
proceedings  that  interveners  are 
particularly  interested  in  having  the 
opportunity  to  make  oral  presentations 
or  arguments  for  inclusion  in  the  record. 
Even  though  such  requests  are  rarely 
granted,'  interveners  can  and  do 
introduce  the  issue  of  whether  to  have 
oral  presentations  in  individual 
proceedings.  Rather  than  have  the  issue 
of  oral  presentations  become  a  point  of 
contention  in  individual  proceedings 
(which  could  introduce  unnecessary 
delays  in  completing  the  record)  the 
rule  resolves  this  concern  by  ensuring 
that  all  parties  have  the  opportunity  to 
present  oral  testimony.  The  question  of 
whether  cross  examination  of  witnesses 
should  be  allowed  has  also  led  to 
arguments  in  Subpart  L  proceedings.  ^ 
The  Commission  has  addressed  this  area 


I  Curators  of  the  University  of  Missouri,  ClJ-95- 
1.41  NRC  71  120(1995). 


of  potential  dispute  by  providing  in 
Subpart  M  for  questioning  of  witnesses 
only  by  the  Presiding  Officer.  Although 
only  the  Presiding  Officer  may  question 
witnesses,  the  rule  specifically  provides 
parties  the  opportunity  to  present 
recommended  questions  to  the 
Presiding  Officer. 

An-ather  aspect  of  the  rule  intended  to 
improve  the  efficiency  of  the 
adjudicatory  process  is  that,  while  it 
does  not  provide  for  any  separate 
discovery,  it  does  require  that  a  Hearing 
Docket  containing  all  relevant 
documents  and  correspondence  be 
established  and  be  made  available  at  the 
Commission's  PubUc  Document  Room. 
This  approach  is  in  keeping  with 
estabUshment  of  a  case  file  as  described 
in  the  Commission's  recent  Statement  of 
PoUcy  on  Conduct  of  Adjudicatory 
Proceedings,  CU-98-12  (63  FR  41872; 
August  5, 1998). 

Finally,  to  improve  the  efficiency  of 
the  adjudicatory  process  the  rule 
imposes  schedular  milestones  for  the 
fiUng  of  testimony  and  responses  and 
for  the  commencement  of  oral  hearings. 
Subject  to  the  Presiding  Officer's 
scheduling  adjustments  in  particular 
proceedings,  the  procedures  require 
initial  testimony,  statements  of  position 
on  the  issues,  and  responsive  testimony 
to  be  filed  within  50  days  of  the 
Commission's  decision  to  grant  a 
requf^  for  a  hearing.  The  hearing  will 
commence  in  just  over  two  months  &t)m 
the  Commission's  decision  to  hold  a 
hearing.  Assuming  that  the  NRC  staff  is 
able  to  complete  its  technical  review 
and  take  initial  action  on  the  transfer 
appUcation  within  three  to  four  months 
of  its  notice  of  receipt  of  the  application, 
these  procedures  are  expected  to  result 
in  the  issuance  of  a  final  Commission 
decision  on  the  license  transfer  writhin 
about  six  to  eight  months  of  the  notice 
of  re<^ipt  of  the  application  in  routine 
cases.  Complex  cases  requiring  more 
extensive  review  or  the  use  of  different 
hearing  procedures  may  take  more  time. 

Administrative  License  Amendments 
Associated  With  License  Transfers 

As.discussed  above,  not  all  Ucense 
transfers  require  license  amendments. 
Only  when  the  Ucense  specifically  has 
references  to  entities  or  persons  that  no 
longer  are  accurate  following  the 
approved  transfer  will  a  situation  exist 
that  requires  amendments  to  the  Ucense. 
Such  amendments  are  essentially 
administrative  in  nature.  That  is,  in 
determining  whether  to  approve  such 
amendments,  the  only  issue  is  whether 
the  license  amendment  accurately 
reflects  the  approved  transfer. 
Substantive  issues  regarding  requests  for 
a  hearing  on  the  appropriateness  of  the 
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transfer  itself  may  only  be  considered 
using  the  procedures  in  this  rule.  The 
Commission  has  previously  noted  that 
issuance  of  such  an  administrative 
amendment,  following  the  review  and 
approval  of  the  transfer  itself,  "presents 
no  safety  questions  and  clearly  involves 
no  significant  hazards  considerations." 
Long  Island  Lighting  Company,  supra, 
35  NRC  at  77,  n.6. 

Safety  Evaluation  Reports  (SERs) 
prepared  in  connection  with  previous 
license  transfers  confirm  that  such 
transfers  do  not,  as  a  general  matter, 
have  significant  impacts  on  the  pubfic 
health  and  safety.  Accordingly,  the  new 
regulations  provide  that  conforming 
amendments  to  the  license  may  be 
issued  by  the  NRC  staff  at  any  time  after 
the  staff  has  reviewed  and  approved  the 
proposed  transfer,  notwithstanding  the 
pendency  of  any  hearing  under  the 
proposed  Subpart  M.  As  is  done 
ciurently,  NRC  staff  approval  of  a 
transfer  apphcation  will  take  the  form  of 
an  order.  Such  order  v«ll  also  identify 
any  license  amendment  issued. 

The  Commission,  through  this 
rulemaking,  is  making  a  generic  finding 
that,  for  purposes  of  10  CFR  50.58(bj(5), 
50.91  and  50.92,  and  72.46  and  72.50, 
administrative  amendments  which  do 
no  more  than  reflect  an  approved 
transfer  and  do  not  directly  affect  actual 
operating  methods  and  actual  operation 
of  the  facility  do  not  involve  a 
"significant  hazards  consideration"  or  a 
"genuine  issue  consideration," 
respectively,  and  do  not  require  that  a 
hearing  opportunity  be  provided  prior 
to  issuance.  It  must  be  emphasized  that 
any  post-effectiveness  hearing  on  such 
administrative  amendments  will  be 
limited  to  the  question  of  whether  the 
amendment  acciuately  reflects  the 
approved  transfer.  The  Commission 
does  note,  however,  that  it  retains  the 
authority,  as  a  matter  of  discretion,  to 
direct  completion  of  hearings  prior  to 
issuance  of  the  transfer  approval  and 
any  required  amendments  in  individual 
cases  and  to  direct  the  use  of  other 
hearing  procedures,  if  the  Commission 
beheves  it  is  in  the  interest  of  pubUc 
health  and  safety  to  do  so. 

Environmental  Issues 

The  NRC  staff  has  completed  many 
Enviroimiental  Assessments  related  to 
license  transfers.  These  assessments 
have  uniformly  demonstrated  that  there 
are  no  significant  environmental  effects 
from  license  transfers.  Indeed,  as  the 
Commission  has  noted  previously, 
amendments  effectuating  an  approved 
transfer  present  no  safety  questions  and 
involve  no  significant  hazards 


considerations.^  Accordingly,  the 
Commission  has  determined  that  a  new 
categorical  exclusion  should  be  added 
to  10  CFR  Part  51  which  will  obviate  the 
need  for  the  NRC  staff  to  continue  to 
conduct  individual  Environmental 
Assessments  in  each  transfer  case. 


Limitation  to  License  Transfers 

The  Commission  wishes  to  emphasize 
that  the  proposed  rules  address  only 
license  transfers  and  associated 
administrative  amendments  to  reflect 
transfers.  Requests  for  license 
amendments  that  involve  changes  in 
actual  operations  or  requirements 
directly  involving  health  and  safety- 
related  activities  will  continue  to  be 
subject  to  the  amendment  processes 
currently  in  use  in  Parts  50  and  72, 
including  the  requirement  for 
individualized  findings  under  10  CFR 
50.58,  50.91  and  50.92  that  address  the 
necessity  for  pre-effectiveness  hearings. 

Basis  for  Immediate  Effectiveness 

The  Commission  has  determined  that 
this  rule  should  become  immediately 
effective  upon  pubHcation.  The 
Administrative  Procedure  Act  relieves 
the  agency  of  the  requirement  that 
pubHcation  of  a  substantive  rule  be 
made  not  less  than  thirty  days  before  its 
effective  date  in  the  case  of  "a 
substantive  rule  which.. .refieves  a 
restriction"  or  "as  otherwise  provided 
by  the  agency  for  good  cause  found  and 
published  with  the  rule."  5  U.S.C. 
553(d)(1)  and  553(d)(3).  The  purpose  of 
the  thirty-day  waiting  period  "is  to  give 
affected  parties  a  reasonable  time  to 
adjust  their  behavior  before  the  final 
rule  takes  effect."  Omnipoint  Corp  v 
F.C.C.,  78  F.  3d  620  (D.C.  Cir.  1996).  The 
rule  deals  primarily  with  procediu^s 
that  wrill  be  used  in  future  hearings  on 
applications  for  license  transfers.  The 
rule  adds  no  burden  to  the  conduct  of 
activities  regulated  by  the  NRC.  Thus 
there  is  no  need  for  NRC  licensees  or 
anyone  else  "to  adjust  their  behavior"  to 
achieve  compfiance  with  the  rule. 
Moreover,  comments  by  persons  most 
likely  to  be  affected  by  the  rule 
(potential  applicants)  appear  to  favor 
the  rule  and  its  prompt  implementation. 
The  Commission  therefore  finds  there  is 
good  cause  to  make  this  rule 
immediately  effective.  Alternatively,  the 
Commission  notes  that  the  rule  in  effect 
"relieves  a  restriction"  in  that  the 
hearing  process  established  by  Subpart 
M  should  be  less  burdensome  for  parties 
to  license  transfer  proceedings  than  the 
procedures  which  the  Commission  has 
previously  by  practice  applied.  Thus  the 


'  Long  Island  Lighting  Company,  supra,  35  NRC 
at  77.  n.  6. 


Commission's  decision  to  dispense  with 
the  thirty  day  waiting  period  is  also 
supported  by  5  U.S.C.  553(d)(1)  . 

Finding  of  No  Significant 
Environmental  Impact  and  Categorical 
Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
and  the  Commission's  regulations  in 
Subpart  A  of  10  CFR  Part  51,  that  this 
rule  falls  within  the  categorical 
exclusion  appearing  at  10  CFR  51.22 
(c)(1)  for  which  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

Further,  imder  its  procedures  for 
implementing  NEPA,  the  Commission 
may  exclude  fi-om  preparation  of  an 
environmental  impact  statement,  or  an 
environmental  assessment,  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  which 
have  been  found  to  have  no  such  effect 
in  NRC  proceedings.  In  this  rulemaking, 
the  Commission  finds  that  the  approval 
of  a  direct  or  indirect  Ucense  transfer,  as 
well  as  any  required  administrative 
license  amendments  to  reflect  the 
approved  transfer,  comprises  a  category 
of  actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Actions  in  this 
category  are  similar  in  that,  under  the 
AEA  and  Commission  regulations, 
transfers  of  ficenses  (and  associated 
administrative  amendments  to  licenses) 
will  not  in  and  of  themselves  permit  the 
hcensee  to  operate  the  facility  in  any 
manner  different  from  that  which  has 
previously  been  permitted  under  the 
existing  license.  Thus,  the  transfer  will 
usually  not  raise  issues  of 
environmental  impact  that  differ  fi-om 
those  considered  in  initial  licensing  of 
a  facility.  In  addition,  the  denial  of  a 
transfer  would  also  have  in  and  of  itself 
no  impact  on  the  environment,  since  the 
licensee  would  still  be  authorized  to 
operate  the  facility  in  accordance  with 
the  existing  license. 

Environment  assessments  that  have 
been  conducted  regarding  numerous 
license  transfers  under  existing 
regulations  have  not  demonstrated  the 
existence  of  a  major  federal  action 
significantly  affecting  the  environment. 
Further,  the  final  rule  does  not  apply  to 
any  request  for  an  amendment  that 
would  directly  affect  the  actual 
operation  of  a  facility.  Amendments  that 
directly  affect  the  actual  operation  of  a 
facility  would  be  subject  to 
consideration  pursuant  to  the  existing 
license  amendment  processes,  including 
the  requirements  in  10  CFR  Part  2. 
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Subpart  G  or  L  as  appropriate  and 
applicable  environmental  review 
requirements  of  10  CFR  Part  51. 

Paperwork  Reduction  Act  Statement 

The  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et.  seq.).  Existing  requirements  for  10 
CFR  Part  51  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0021. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  vahd  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

To  determine  whether  the 
amendments  to  10  CFR  Part  2  contained 
in  this  final  rule  were  appropriate,  the 
Commission  considered  the  following 
options: 

1.  The  No- Action  Alternative 

Tliis  alternative  was  not  deemed 
acceptable  for  the  following  reasons. 
First,  this  option  would  leave  reactor 
transfers  subject  to  past  practice  which 
generally  involved  hearings  using  multi- 
member, multi-disciplined  hcensing 
boards,  even  though  such  transfers  do 
not  involve  the  type  of  complex 
technical  questions  for  which  multi- 
member boards  of  diverse  background 
may  provide  a  useful  technical  pool  of 
experience. 

Second,  the  formal  adjudicatory 
hearing  process  would  needlessly  add 
formality  and  resource  burdens  to  the 
development  of  a  record  for  reaching  a 
decision  on  applications  for  transfer 
approval  without  any  commensurate 
benefit  to  the  public  health  and  safety 
or  the  common  defense  and  security. 

Third,  the  current  process  for 
materials  Ucensees  under  10  CFR  Part  2, 
Subpart  L,  while  not  utilizing  the  multi- 
member licensing  boards,  does  not 
necessarily  result  in  aniform  treatment 
of  all  license  transfer  requests,  and 
provides  at  least  the  potential  for  more 
formal  hearings.  Even  if  the  requests  for 
more  formal  procedures  are  not  granted 
in  typical  materials  cases,  the  process  of 
receiving  motions  for  more  formal 
procedvires,  allowing  responses  from  all 
parties  to  those  requests,  and  the  need 
for  parties'  responses  to  those  requests, 
and  the  need  for  the  Presiding  Officer  to 
consider  and  rule  on  such  requests 
introduces  issues  and  Utigation  on 
matters  not  involving  the  merits  of  the 
particular  application  and  thus 
introduces  tiie  potential  for  delays  in 


materials  hcense  transfer  proceedings, 
without  clear  benefit  to  the  public 
health  and  safety  or  the  common 
defense  and  security. 

2.  Use  10  CFR  Part  2,  Subpart  G  for  All 
License  Transfers 

While  assiuing  uniformity  for  all 
license  transfer  requests,  this  option 
would  not  result  in  an  expeditious 
process  that  would  avoid  the  use  of 
multi-member  hcensing  boards,  which 
is  uimecessary  given  the  nature  of 
typical  transfer  appUcations.  It  would 
also  result  in  added  formahty  and 
resotuces  being  devoted  to  materials 
license  transfers  on  the  part  of  all 
parties  to  the  hearing,  without  any 
resulting  benefit  to  public  health  and 
safety. 

3.  Use  of  10  CFR  Part  2,  Subpart  L  for 
All  License  Transfers 

This  option  was  considered  as  viable 
to  achieve  uniformity  and  to  avoid  the 
need  for  multi-member  licensing  boards 
for  conducting  requested  hearings. 
Subpart  L  provides  for  paper  hearings 
unless  oral  presentations  are  ordered  by 
the  Presiding  Officer.  Further,  Subpart  L 
allows  the  Presiding  Officer  the  option 
of  recommending  to  the  Commission 
that  more  formal  procedures  be  used. 
Even  though  such  requests  are  rarely 
granted,  as  a  practical  matter  there  are 
delays  in  the  proceeding  while  parties 
petition  the  Presiding  Officer  and/or  the 
Commission  to  have  oral  hearings  and 
to  use  additional  procediues,  such  as 
cross-examination  and  formal  discovery. 
Such  discretion  in  structuring 
individual  hearings  is  appropriate 
where  the  breadth  of  potential  actions 
and  Ucensees  (covering  essentially  all 
amendments  for  a  wide  variety  of 
materials  Ucensees)  is  governed  by  a 
single  hearing  process.  This  flexibiUty, 
however,  inevitably  leads  to  delays  as 
each  party  to  the  hearings  proposes  and 
presents  arguments  to  the  Presiding 
Officer  concerning  how  the  hearing 
should  be  structiu«d. 

4.  Use  of  a  New  Subpari  M  for  all 
License  Transfers 

In  the  case  of  Ucense  transfer 
appUcations  the  Commission  is 
concerned  with  only  one  type  of 
approval,  so  the  Commission  has  the 
abiUty  to  resolve  through  rulemaking 
many  of  these  procedural  points 
concerning  the  conduct  of  the  hearing. 
The  resolution  of  these  issues  will  allow 
the  parties  in  Ucense  transfer 
proceedings  to  move  expeditiously  to 
extmiination  of  the  substantive  issues  in 
the  proceeding.  The  Subpart  M  process, 
similar  to  a  legislative-type  hearing,  vtriU 
also  result  in  tiie  record  promptiy 


reaching  the  Commission,  where  a  final 
agency  determination  can  be  made.  The 
rule  dictates  that  oral  hearings  be  held 
on  each  application  for  which  a  hearing 
request  is  granted  unless  the  parties 
unanimously  agree  to  forgo  the  oral 
hearing.  This  will  remove  the  potential 
for  a  delay  while  parties  petition  the 
Presiding  Officer  for  an  oral  hearing. 
Further,  the  rule  provides  that  the 
Presiding  Officer  will  conduct  all 
questi'oning  of  witnesses,  and  there  are 
no  provisions  for  formal  discovery, 
although  docket  files  v«rith  relevant 
materials  will  be  publicly  available.  The 
rule  resolves  several  areas  of  frequent 
dispute  in  subpart  L  proceedings  and 
was  seen,  therefore,  as  being  more 
appropriate  for  license  transfer 
proceedings  where  a  timely  decision  is 
important  to  the  pubUc  interest.  These 
efficiencies  can  be  achieved  without  any 
negative  effect  on  substantive 
decisOrunaking  or  the  rights  of  all 
parties  to  present  relevant  witnesses, 
written  testimony,  and  oral  arguments, 
which  should  result  in  a  high  quaUty 
record  on  substantive  issues  for  use  by 
the  Commission  in  reaching  a  decision 
on  contested  issues. 

5.  Conclusion. 

Based  on  the  foregoing 
considerations,  the  Commission  has 
decided  to  adopt  Subpart  M  and  the 
attendant  conforming  amendments  to 
provide  the  procediu«s  for  actions  on 
Ucense  transfer  applications.  This 
constitutes  the  NRC's  regiflatory 
analysis. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  does 
not  change  any  requirements  for 
submittal  of  license  transfer  requests  to 
NRC-rather,  the  procedures  designate 
how  NRC  will  handle  requests  for 
hearings  on  appUcations  for  Ucense 
transfers.  Most  requested  hearings  on 
Ucense  transfer  appUcations  involve 
reactor  Ucensees  which  are  large 
organizations  which  do  not  fall  within 
the  definition  of  a  small  business  found 
in  section  3  of  the  Small  Business 
Action,  15  U.S.C.  632,  or  within  the 
SmaU  Business  Standards  set  forth  in  13 
CFR  Part  121  or  in  the  size  standards 
adopted  by  the  NRC  (10  CFR  2.810). 
Based  on  the  historicaUy  low  niunber  of 
requests  for  hearings  involving  materials 
Ucensees,  it  is  not  expected  that  this 
rule  will  have  any  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 
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Backfit  Analysis 

The  NRC  has  determined  that  the 
bacJdit  rule,  10  CFR  50.109  and  72.62, 
does  not  apply  to  this  proposed  rule  and 
a  backfit  analysis  is  not  required, 
hecause  these  amendments  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  either  10 
CFR  50.109  or  72.62.  The  rule  does  not 
constitute  a  backfit  under  either  of  these 
sections  because  it  does  not  propose  a 
change  to  or  additions  to  requirements 
for  existing  structures,  systems, 
components,  procedures,  organizations 
or  designs  associated  with  the 
construction  or  operation  of  a  facility 
under  Part  50  or  72. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
NRC  has  determined  that  this  action  is 
not  a  major  rule  and  has  verified  this 
determination  with  the  Office  of 
hiformation  and  Regulatory  Affairs  of 
OMB. 


List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  5i 

Administrative  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  record  keeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553. 
the  Nuclear  Regulatory  Commission  is 
adopting  the  following  amendments  to 
10  CFR  Parts  2  and  51: 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  S«cs.  161,  181.  68  Stat.  948, 
953.  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  use.  2241);  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62.  63.  81.  103.  104,  105.  68  Stat.  930,  932 
933,  935,  936.  937.  938.  as  amended  (42 
use.  2073.  2092.  2093.  2111.  2133.  2134 
2135);  sec.  114(f);  Pub.  L.  97-425,  96  SUt 


2213,  as  amended  (42  U.S.C  10143(f));  sec. 
102,  Pub.  L  91-190,  83  Stat.  853,  as  amended 
(42  use.  4332);  sec.  301.  88  Stat.  1248  (42 
use.  5871).  Section  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103, 
104. 105,  183i,  189.  68  Stat.  936,  937.  938. 
954,  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Sut.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b.  i.  o.  182. 186.  234. 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201  (b).  (i),  (o),  2236, 
2282):  sec.  206,  88  Stat  1246  (42  U.S.C  5846). 
Sections  2.205(i)  also  issued  under  Pub.  L. 
101-410,  104  Stat.  90,  as  amended  by  section 
3100(8),  Pub.  L  104-134.  110  Stat.  1321-373 
(28  use.  2461  note).  Section  2.600-2.606 
also  issued  under  see.  102.  Pub.  L  91-190, 
83  Stat.  853,  as  amended  (42  U.S.C  4332). 
Section  2.700a.  2.719  also  issued  under  5 
use.  554.  Sections  2.754.  2.760,  2.770, 
2.780  also  issued  under  5  U.S.C  557.  Section 
2.764  also  issued  under  sees.  135, 141,  Pub. 
L.  97-425,  96  Stat.  2232,  2241  (42  U.S.C 
10155,  10161).  Section  2.790  also  issued 
under  see.  103,  68  Stat.  936,  as  amended  (42 
use.  2133)  and  5  U.S.C  552.  Sections  2.800 
and  2.808  also  issued  under  5  U.S.C  553, 
Section  2.809  also  issued  under  5  U.S.C  553, 
and  see.  29,  Pub.  L.  85-256,  71  SUt.  579.  as 
amended  (42  U.S.C  2039).  Subpart  K  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C  10154).  Subpart  L  also  issued 
under  sec.  189.  68  Stat.  955  (42  U.S.C.  2239). 
Subpart  M  also  issued  under  sec.  184  (42 
U.S.C  2234)  and  sec.  189.  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  under 
sec.  6.  Pub.  L.  91-560.  84  Stat.  1473  (42 
U.S.C.  2135). 

2.  hi  S  2.101,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  2.101    FHIng  of  application. 

(a)(1)  An  application  for  a  license,  a 
license  transfer,  or  an  amendment  to  a 
license  shall  be  filed  with  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  or  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  prescribed  by  the  applicable 
provisions  of  this  chapter.  A  prospective 
applicant  may  confer  informally  with 
the  NRC  staff  prior  to  the  filing  of  an 
application. 
*         •         •         •         * 

3.  In  §  2.1103,  after  the  final  sentence 
the  following  sentence  is  added  to  read 
as  follows: 

§2.1103    Scope. 

*   *   *  This  subpart  shall  not  apply  to 
proceedings  on  applications  for  transfer 
of  a  license  issued  imder  Part  72  of  this 
chapter.  Subpart  M  of  this  part  apphes 
to  license  transfer  proceedings. 

4.  In  §2.1201,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  2. 1 201    Scope  of  subpart 

(a)  *   •  • 


(1)  The  grant,  renewal  or  licensee- 
initiated  amendment  of  a  materials 
Ucense  subject  to  parts  30,  32  through 
35.  39,  40,  or  70  of  this  chapter,  with  the 
exception  of  a  Ucense  amendment 
related  to  an  appUcation  to  transfer  a 
license;  or 

5.  hi  §2.1205.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

f2.120S    Request  for  a  hewing:  petition  for 
leave  to  Intervene. 

(a)  Any  person  whose  interest  may  be 
affected  by  a  proceeding  for  the  grant, 
renewal,  or  Ucensee-initiated 
amendment  of  a  license  subject  to  this 
subpart  may  file  a  request  for  a  hearing. 

(b)  An  applicant  for  a  Hcense.  a 
license  amendment,  or  a  license  renewal 
who  is  issued  a  notice  of  proposed 
denial  or  a  notice  of  denial  and  who 
desires  a  hearing  shall  file  the  request 
for  the  hearing  within  the  time  specified 
in  §  2.103  in  all  cases.  An  applicant  may 
include  in  the  request  for  hearing  a 
request  that  the  presiding  officer 
recommend  to  the  Commission  that 
procediu-es  other  than  those  authorized 
imder  this  subpart  be  used  in  the 
proceeding,  provided  that  the  appUcant 
identifies  the  special  factual 
circumstances  or  issues  which  support 
the  use  of  other  procedures. 
*         •         •         •         • 

6.  In  Part  2.  a  new  Subpart  M  is  added 
to  read  as  follows: 

Subpart  M-Publlc  Notification,  Availability 
of  Documents  and  Records,  Hearing 
Requests  and  Procedures  for  Hearings  on 
License  Transfer  Applications. 

See. 

2.1300  Scope  of  subpart  M. 

2.1301  Public  noticeof  receipt  of  a  license 
transfer  application. 

2. 1 302  Notice  of  withdrawal  of  an 
application. 

2. 1303  Availability  of  documents  in  the 
Public  Document  Room. 

2.1304  Hearing  procedures. 

2.1305  Written  comments. 

2. 1 306  Hearing  request  or  intervention 
petition. 

2.1307  Answers  and  replies. 

2. 1308  Commission  action  on  a  hearing 
request  or  intervention  petition. 

2.1309  Notice  of  oral  hearing. 

2.1310  Notice  of  hearing  consisting  of 
written  conunents. 

2.1311  Conditions  in  a  notice  or  order. 
Authority  of  the  Secretary. 
Filing  and  service. 
Computation  of  time. 
Generic  determination  regarding 

license  amendments  to  reflect  transfers. 
2.1316    Authority  and  role  of  NRC  staff. 
Hearing  docket. 

Acceptance  of  hearing  documents. 
Presiding  Officer. 
Responsibility  and  power  of  the 


2.1312 
2.1313 
2.1314 
2.1315 


2.1317 
2.1318 
2.1319 
2.1320 


Presiding  Officer  in  an  oral  hearing. 
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ling:  pttMon  for 


art  M  is  added 


2.1321     Participation  and  schedule  for 
submissions  in  a  liearing  consisting  of 
written  comments. 

2-1322    Participation  and  schedule  for 
submissions  in  an  oral  hearing. 

2.1323  Presentation  of  testimony  in  an  oral 
hearing. 

2.1324  Appearance  in  an  oral  hearing. 

2.1325  Motions  and  requests. 

2.1326  Burden  of  proof. 

2.1327  Application  for  a  stay  of  the 
effectiveness  of  NRC  staff  action  on 
license  transfer. 

2.1328  Default. 

2.1329  Waiver  of  a  rule  or  regulation. 

2.1330  Reporter  and  transcript  for  an  oral 
hearing. 

2.1331  Commission  action. 

Subpart  M— Public  Notification, 
Availabiiity  of  Documents  and 
Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications. 

12.1300    Scope  of  subpart  M. 

This  subpart  governs  requests  for,  and 
procedures  for  conducting,  hearings  on 
any  application  for  the  direct  or  indirect 
transfer  of  control  of  an  NRC  license 
which  transfer  requires  prior  approval 
of  the  NRC  under  the  Commission's 
regulations,  governing  statutes,  or 
pursuant  to  a  license  condition.  This 
subpart  is  to  provide  the  only 
mechanism  for  requesting  hearings  on 
license  transfer  requests,  unless  contrary 
case  specific  orders  are  issued  by  the 
Commission. 

$  2.1 301    Public  notice  of  receipt  of  a 
license  transfer  application. 

(a)  The  Commission  will  notice  the 
receipt  of  each  application  for  direct  or 
indirect  transfer  of  a  specific  NRC 
license  by  placing  a  copy  of  the 
application  in  the  NRC  Pubhc 
Dociunent  Room. 

(b)  The  Commission  will  also  publish 
in  the  Federal  Register  a  notice  of 
receipt  of  an  application  for  approval  of 
a  license  transfer  involving  10  CFR  part 
50  and  part  52  licenses,  major  fuel  cycle 
facility  licenses  issued  imder  part  70,  or 
part  72  licenses.  This  notice  constitutes 
the  notice  required  by  §  2.105  with 
respect  to  all  matters  related  to  the 
application  requiring  NRC  approval. 

;    (c)  Periodic  lists  of  appUcations 
received  may  be  obtained  upon  request 
addressed  to  the  Public  Dociunent 
Room,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

§2.1302    Notice  of  withdrawal  of  an 
application. 

The  Commission  will  notice  the 
withdrawal  of  an  application  by 
pubhshing  the  notice  of  withdrawal  in 
the  same  manner  as  the  notice  of  receipt 


of  the  application  was  published  under 
§2.1301. 

§  2.1 303    Availability  of  documents  in  the 
Public  Document  Room. 

Unless  exempt  from  disclosure  imder 
part  9  of  this  chapter,  the  following 
documents  pertaining  to  each 
application  for  a  license  transfer 
requiring  Commission  approval  will  be 
placed  in  the  Public  IDocument  Room 
when  available: 

(a)  The  license  transfer  application 
and  any  associated  requests; 

(b)  Commission  correspondence  with 
the  applicant  or  licensee  related  to  the 
application; 

(c)  Federal  Register  notices; 

(d)  The  NRC  staff  Safety  Evaluation 
Report  (SER). 

(e)  Any  NRC  staff  order  which  acts  on 
the  license  transfer  application;  and 

(f)  If  a  hearing  is  held,  the  hearing 
record  and  decision. 

§2.1304    Hearing  procedures. 

The  procediues  in  this  subpart  will 
constitute  the  exclusive  basis  for 
hearings  on  license  transfer  applications 
for  all  NRC  specific  licenses. 

§2.1305    Written  comments. 

(a)  As  an  alternative  to  requests  for 
hearings  and  petitions  to  intervene, 
persons  may  submit  written  comments 
regarding  license  transfer  apphcations. 
The  Commission  will  consider  and,  if 
appropriate,  respond  to  these 
comments,  but  these  comments  do  not 
otherwise  constitute  part  of  the 
decisional  record. 

(b)  These  comments  should  be 
submitted  within  30  days  after  public 
notice  of  receipt  of  the  appUcation  and 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  30555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 

(c)  The  Commission  will  provide  the 
applicant  with  a  copy  of  the  comments. 
Any  response  the  applicant  chooses  to 
make  to  the  comments  must  be 
submitted  vdthin  10  days  of  service  of 
the  comments  on  the  applicant.  Such 
responses  do  not  constitute  part  of  the 
decisional  record. 

§  2.1 306    Hedring  request  or  intervention 
petition. 

(a)  Any  person  whose  interest  may  be 
affected  by  the  Commission's  action  on 
the  apphcation  may  request  a  hearing  or 
petition  for  leave  to  intervene  on  a 
Ucense  application  for  approval  of  a 
direct  or  indirect  transfer  of  a  specific 
license. 

(b)  Hearing  requests  and  intervention 
petitions  must — 


(1)  State  the  name,  address,  and 
telephone  niunber  of  the  requestor  or 
petitioner; 

(2)  Set  forth  the  issues  sought  to  be 
raii^and 

(i)  Demonstrate  that  such  issues  are 
within  the  scope  of  the  proceeding  on 
the  license  transfer  application, 

(?i)  Demonstrate  that  such  issues  are 
relevant  to  the  findings  the  NRC  must 
make  to  grant  the  application  for  license 
transfer, 

(iii)  Provide  a  concise  statement  of  the 
alleged  facts  or  expert  opinions  which 
support  the  petitioner's  position  on  the 
issues  and  on  which  the  petitioner 
intends  to  rely  at  hearing,  together  with 
references  to  the  specific  sources  and 
dociunents  on  which  the  petitioner 
intends  to  rely  to  support  its  position  on 
the  issues,  and 

(iv)  Provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact; 

(3)  Specify  both  the  facts  pertaining  to 
the  petitioner's  interest  and  how  the 
interest  may  be  affected,  with  particular 
reference  to  the  factors  in  §  2.1308(a}; 

(4)  Be  served  on  both  the  apphcant 
and  the  NRC  Office  of  the  Secretary  by 
any  of  the  methods  for  service  specified 
in  §2.1313. 

(c)  Hearing  requests  and  intervention 
petitions  will  be  considered  timely  only 
if  filed  not  later  than: 

(1)  20  days  after  notice  of  receipt  is 
published  in  the  Federal  Register,  for 
those  applications  pubhshed  in  the 
Federal  Register; 

(2)  45  days  after  notice  of  receipt  is 
placed  in  the  Public  Document  Room 
for  all  other  applications;  or 

(3)  Such  other  time  as  may  be 
provided  by  the  Commission. 

§2.1307    Answers  and  replies. 

(a)  Unless  otherwise  specified  by  the 
Coaimission,  an  answer  to  a  hearing 
request  or  intervention  petition  may  be 
filed  within  10  days  after  the  request  or 
petition  has  been  served. 

(b)  Unless  otherwise  specified  by  the 
Commission,  a  reply  to  an  answer  may 
be  filed  within  5  days  after  service  of 
that  answer. 

(c)  Answers  and  replies  should 
address  the  factors  in  §  2.1308. 

§  2.1 306    Commission  action  on  a  hearing 
request  or  Intervention  petition. 

(a)  hi  considering  a  hearing  request  or 
intervention  petition  on  an  application 
for  a  transfer  of  an  NRC  hcense,  the 
Commission  will  consider: 

(1)  The  nature  of  the  Petitioner's 
alleged  interest; 

(2)  Whether  that  interest  will  be 
affected  by  an  approval  or  denial  of  the 
application  for  transfer; 
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(3)  The  possible  effect  of  an  order 
granting  the  request  for  license  transfer 
on  that  interest,  including  whether  the 
relief  requested  is  within  the 
Commission's  authority,  and,  if  so, 
whether  granting  the  rehef  requested 
would  redress  the  alleged  injury;  and 

(4)  Whether  the  issues  sought  to  be 
Utigated  are — 

(ij  Within  the  scope  of  the  proceeding; 

(ii)  Relevant  to  the  findings  the 
Commission  must  make  to  act  on  the 
application  for  license  transfer; 

(iii)  Appropriate  for  htigation  in  the 
proceeding;  and 

(iv)  Adequately  supported  by  the 
statements,  allegations,  and 
documentation  required  by 
§2.1306(b)(2)(iii)and(iv). 

(b)  Untimely  hearing  requests  or 
intervention  petitions  may  be  denied 
unless  good  cause  for  failure  to  file  on 
time  is  established,  hi  reviewing 
untimely  requests  or  petitions,  the 
Commission  will  also  consider: 

(1)  The  availability  of  other  means  by 
which  the  requestor's  or  petitioner's 
interest  will  be  protected  or  represented 
by  other  participants  in  a  hearing;  and 

(2)  The  extent  to  which  the  issues  will 
be  broadened  or  final  action  on  the 
application  delayed. 

fc)  The  Commission  will  deny  a 
request  or  petition  to  the  extent  it 
pertains  solely  to  matters  outside  its 
jurisdiction. 

(d)(1)  After  consideration  of  the 
factors  covered  by  paragraphs  (a) 
through  (c)  ofthis  section,  the 
Conunission  will  issue  a  noUce  or  order 
granting  or  denying  a  hearing  request  or 
intervention  petition,  designating  the 
issues  for  any  hearing  that  will  be  held 
and  designaUng  the  Presiding  Officer.  A 
notice  granting  a  hearing  wrill  be 
published  in  the  Federal  Register  and 
served  on  the  parties  to  the  hearing. 

(2)  Hearings  under  this  subpart  will 
be  oral  hearings,  unless,  wdthin  15  days 
of  the  service  of  the  notice  or  order 
granting  a  hearing,  the  parties 
imanimously  agree  and  file  a  joint 
motion  requesting  a  hearing  consisting 
of  written  comments.  No  motion  to  hold 
a  hearing  consisting  of  written 
comments  will  be  entertained  absent 
imanimous  consent  of  all  parties. 

(3)  A  denial  of  a  request  for  hearing 
and  a  denial  of  any  petition  to  intervene 
will  set  forth  the  reasons  for  the  denial. 

§2.1309    Notice  of  oral  hearing. 

(a)  A  notice  of  oral  hearing  will — 

(1)  State  the  time,  place,  and  issues  to 
be  considered; 

(2)  Provide  names  and  addresses  of 
participants, 

(3)  Specify  the  time  limit  for 
participants  and  others  to  indicate 
whether  they  wish  to  present  views; 


(4)  Specify  the  schedule  for  the  fiUng 
of  written  testimony,  statements  of 
position,  proposed  questions  for  the 
Presiding  Officer  to  consider,  and 
rebuttal  testimony  consistent  with  the 
schedule  provisions  of  §2.1321. 

(5)  Specify  that  the  oral  hearing  shall 
commence  within  15  days  of  the  date 
for  submittal  of  rebuttal  testimony 
unless  otherwise  ordered; 

(6)  State  any  other  instructions  the 
Commission  deems  appropriate; 

(7)  If  so  determined  by  the  NRC  staff 
or  otherwise  directed  by  the 
Commission,  direct  that  the  staff 
participate  as  a  party  with  respect  to 
some  or  all  issues. 

(b)  If  the  Conunission  is  not  the 
Presiding  Officer,  the  notice  of  oral 
hearing  will  also  state: 

(1)  When  the  jurisdiction  of  the 
Presiding  Officer  commences  and 
terminates; 

(2)  The  powers  of  the  Presiding 
Officer; 

(3)  Instructions  to  the  Presiding 
Officer  to  certify  promptly  the 
completed  hearing  record  to  the 
Commission  without  a  recommended  or 
preliminary  decision. 

§2.1310    Notice  of  hearing  consisting  of 
written  comments. 

A  notice  of  hearing  consisting  of 
written  comments  will: 

(a)  State  the  issues  to  be  considered; 

(b)  Provide  the  names  and  addresses 
of  participants; 

(c)  Specify  the  schedule  for  the  fiUng 
of  written  testimony,  statements  of 
position,  proposed  questions  for  the 
Presiding  Officer  to  consider  for 
submission  to  the  other  parties,  and 
rebuttal  testimony,  consistent  with  the 
schedule  provisions  of  §  2.1321. 

(d)  State  any  other  instructions  the 
Commission  deems  appropriate. 

§  2.131 1    Conditions  In  a  notice  or  order. 

(a)  A  notice  or  order  granting  a 
hearing  or  permitting  intervention 
shall— 

(1)  Restrict  irrelevant  or  duphcative 
testimony;  and 

(2)  Require  common  interests  to  be 
represented  by  a  single  participant. 

(b)  If  a  participant's  interests  do  not 
extend  to  all  the  issues  in  the  hearing, 
the  notice  or  order  may  limit  her/his 
participation  accordingly. 

§2.1312    Authority  of  the  Secretary. 

The  Secretary  or  the  Assistant 
Secretary  may  rule  on  procedural 
matters  relating  to  proceedings 
conducted  by  die  Commission  itself 
under  this  subpart  to  the  same  extent 
they  can  do  so  under  §  2.772  for 
proceedings  under  subpart  G. 


§2.1313    Filing  and  service. 

(a)  Hearing  requests,  intervention 
petitions,  answers,  replies  and 
accompanying  documents  must  be 
served  as  described  in  paragraph  (b)  of 
this  section  by  delivery,  facsimile 
transmission,  e-mail  or  other  means  that 
will  ensure  receipt  by  close  of  business 
on  the  due  date  for  filing.  Any 
participant  fihng  hearing  requests, 
intervention  petitions,  replies  and 
accompanying  docmnents  should 
include  information  on  mail  and 
delivery  addresses,  e-mail  addresses, 
and  facsimile  numbers  in  their  initial 
fiUngs  which  may  be  used  by  the 
Commission,  Presiding  Officer  and 
other  parties  for  serving  documents  on 
the  participant. 

(b)  All  filings  must  be  served  upon  the 
applicant;  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001;  and 
participants  if  any.  If  service  to  the 
Secretary  is  by  dehvery  or  by  mail  the 
fiUngs  should  be  addressed  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  E-mail  filings  may 
be  sent  to  the  Secretary  at  the  following 
e-mail  address:  SECY@NRC.GOV. 
Facsimile  transmission  filings  may  be 
filed  writh  the  Secretary  using  the 
following  number:  301-415-1101. 

(c)  Service  is  completed  by: 

(1)  Dehvering  the  paper  to  the  person; 
or  leaving  it  in  her  or  his  office  with 
someone  in  charge;  or,  if  there  is  no  one 
in  charge,  leaving  it  in  a  conspicuous 
place  in  the  office;  or,  if  the  recipient 
has  no  office  or  it  is  closed,  leaving  it 

at  her  or  his  usual  place  of  residence 
with  some  occupant  of  suitable  age  and 
discretion; 

(2)  Depositing  it  in  the  United  States 
mail,  properly  stamped  and  addressed; 
or 

(3)  Any  other  manner  authorized  by 
law,  when  service  cannot  be  made  as 
provided  in  paragraphs  (c)(1)  or  (2)  of 
this  section. 

(4)  For  facsimile  transmission, 
sending  copies  to  the  facsimile  machine 
of  the  person  being  served; 

(5)  For  e-mail,  sending  the  filing  in 
electronic  form  attached  to  an  e-mail 
message  directed  to  the  person  being 
served. 

(d)  Proof  of  service,  stating  the  name 
and  address  of  the  person  served  and 
the  manner  and  date  of  service,  shall  be 
shown,  and  may  be  made  by — 

(1)  Written  acknowledgment  of  the 
person  served  or  an  authorized 
representative;  or 
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(2)  The  certificate  or  affidavit  of  the 
person  making  the  service. 

(e)  The  Commission  may  make  special 
provisions  for  service  when 
circumstances  warrant. 

$2.1314    Computation  of  time. 

(a)  In  computing  time,  the  first  day  of 
a  designated  time  period  is  not  included 
and  the  last  day  is  included.  If  the  last 
day  is  a  Saturday,  Sunday  or  legal 
holiday  at  the  place  where  the  required 
action  is  to  be  accomplished,  the  time 
period  will  end  on  the  next  day  which 
is  not  a  Saturday,  Simday  or  legal 
hoUday. 

(b)  In  time  periods  of  7  days  or  less, 
Saturdays,  Sundays  and  hohdays  are 
not  counted. 

(c)  Whenever  an  action  is  required 
within  a  prescribed  period  following 
service  of  a  paper,  3  days  shall  be  added 
to  the  prescribed  period  if  service  is  by 
regular  mail. 

§2.1315    Generic  determination  regarding 
license  amendments  to  reflect  transfers. 

(a)  Unless  otherwise  determined  by 
the  Commission  with  regard  to  a 
specific  appUcation,  the  Commission 
has  determined  that  any  amendment  to 
the  license  of  a  utilization  facility  or  the 
license  of  an  Independent  Spent  Fuel 
Storage  Installation  which  does  no  more 
than  conform  the  Ucense  to  reflect  the 
transfer  action,  involves  respectively, 
"no  significant  hazards  consideration" 
or  "no  generic  issue  as  to  whether  the 
health  and  safety  of  the  public  will  be 
significantly  affected." 

(b)  Where  administrative  license 
amendments  are  necessary  to  reflect  an 
approved  transfer,  such  amendments 
will  be  included  in  the  order  that 
approves  the  transfer.  Any  challenge  to 
the  administrative  Ucense  amendment  is 
limited  to  the  question  of  whether  the 
license  amendment  accurately  reflects 
the  approved  transfer. 

§2.1316    Auttiority  and  role  of  NRC  staff. 

(a)  During  the  pendency  of  any 
hearing  under  this  subpart,  consistent 
with  the  NRC  staff's  findings  in  its 
Safety  Evaluation  Report  (SER),  the  staff 
is  expected  to  promptly  issue  approval 
or  denial  of  hcense  transfer  requests. 
Notice  of  such  action  shall  be  promptly 
transmitted  to  the  Presiding  Officer  and 
parties  to  the  proceeding. 

(b)  Except  as  otherwise  directed  in 
accordance  with  §  2.1309(a)(7),  the  NRC 
staff  is  not  required  to  be  a  party  to 
proceedings  imder  this  subpart  but  will 
offer  into  evidence  its  SER  associated 
with  the  transfer  apphcation  and 
provide  one  or  more  sponsoring 
witnesses. 

(c)  If  the  NRC  staff  desires  to 
participate  as  a  party,  the  staff  shall 


notify  the  Presiding  Officer  and  the 
parties  and  shall  thereupon  be  deemed 
to  be  a  party  with  all  the  rights  and 
responsibilities  of  a  party. 

§2.1317    Hearing  docket 

For  each  hearing,  the  Secretary  will 
maintain  a  docket  which  will  include 
the  hearing  transcript,  exhibits  and  all 
papers  filed  or  issued  in  connection 
with  the  hearing.  This  file  wrill  be  made 
available  to  all  parties  in  accordance 
with  the  provisions  of  §  2.1303  and  will 
constitute  the  only  discovery  in 
proceedings  imder  this  subpart. 

§  2.1318    Acceptance  of  hearing 
documents. 

(a)  Each  docimient  filed  or  issued 
must  be  clearly  legible  and  bear  the 
docket  number,  Ucense  appUcation 
number,  and  hearing  title. 

(b)  Each  document  shall  be  filed  in 
one  original  and  signed  by  the 
participant  or  its  authorized 
representative,  with  the  address  and 
date  of  signatvire  indicated.  The 
signature  is  a  representation  that  the 
document  is  submitted  with  full 
authority,  the  person  signing  knows  its 
contents  and  that,  to  the  best  of  their 
knowledge,  the  statements  made  in  it 
are  true. 

(c)  A  docvunent  not  meeting  the 
requirements  of  this  section  may  be 
returned  with  an  explanation  for 
nonacceptance  and,  if  so,  will  not  be 
docketed. 

§2.1319    Presiding  Officer. 

(a)  The  Commission  will  ordinarily  be 
the  Presiding  Officer  at  a  hearing  under 
this  part.  However,  the  Commission 
may  provide  in  a  hearing  notice  that  one 
or  more  Commissioners,  or  any  other 
person  permitted  by  law,  will  preside. 

(b)  A  participant  may  suGmit  a  written 
motion  for  the  disquaUfication  of  any 
person  presiding.  The  motion  shall  be 
supported  by  an  affidavit  setting  forth 
the  alleged  groiuids  for  disquaUfication. 
If  the  Presiding  Officer  does  not  grant 
the  motion  or  the  person  does  not 
disqualify  himself  and  the  Presiding 
Officer  or  such  other  person  is  not  the 
Commission  or  a  Commissioner,  the 
Conunission  will  decide  the  matter. 

(c)  If  any  person  presiding  deems 
himself  or  herself  disquaUfied,  he  or  she 
shall  withdraw  by  notice  on  the  record 
after  notifying  the  Conunission. 

(d)  If  a  Presiding  Officer  becomes 
imavailable,  the  Commission  will 
designate  a  replacement. 

(e)  Any  motion  concerning  the 
designation  of  a  replacement  Presiding 
Officer  shall  be  made  within  5  days  after 
the  designation. 

(f)  Unless  otherwise  ordered  by  the 
Commission,  the  jurisdiction  of  a 


Presiding  Officer  other  than  the 
Commission  commences  as  designated 
in  the  hearing  notice  and  terminates 
upon  certification  of  the  hearing  record 
to  the  Commission,  or  when  the 
Presiding  Officer  is  disqualified. 

§  2.1320    Responsibility  and  power  of  the 
Presiding  Officer  in  an  oral  hearing. 

(a)  The  Presiding  Officer  in  any  oral 
hearing  shall  conduct  a  fair  hearing, 
develop  a  record  that  will  contribute  to 
informed  decisionmaking,  and,  within 
the  framework  of  the  Commission's 
orders,  have  the  power  necessary  to 
achieve  these  ends,  including  the  power 
to: 

(1)  Take  action  to  avoid  unnecessary 
delay  and  maintain  order; 

(2)  Dispose  of  procedural  requests; 

(3)  Question  participants  and 
witnesses,  and  entertain  suggestions  as 
to  questions  which  may  be  asked  of 
participants  and  witnesses. 

(4)  Order  consoUdation  of 
participants; 

(5)  EstabUsh  the  order  of  presentation; 

(6)  Hold  conferences  before  or  during 
the  hearing; 

(7)  EstabUsh  time  limits; 

(8)  Limit  the  number  of  witnesses; 
and 

(9)  Strike  or  reject  duplicative, 
unreliable,  inunaterial,  or  irrelevant 
presentations. 

(b)  Where  the  Commission  itself  does 
not  preside: 

(1)  The  Presiding  Officer  may  certify 
questions  or  refer  ruUngs  to  the 
Commission  for  decision; 

(2)  Any  hearing  order  may  be 
modified  by  the  Commission;  and 

i^)  The  Presiding  Officer  vnW  certify 
the  completed  hearing  record  to  the 
Conunission,  which  may  then  issue  its 
decision  on  the  hearing  or  provide  that 
additional  testimony  be  presented. 

§2.1321    Participation  and  schedule  for 
submission  in  a  hearing  consisting  of 
written  comments. 

Unless  otherwise  limited  by  this 
subpart  or  by  the  Conunission, 
participants  in  a  hearing  consisting  of 
written  comments  may  submit: 

(a)  Initial  written  statements  of 
position  and  written  testimony  with 
supporting  affidavits  on  the  issues. 
These  materials  shall  be  filed  within  30 
days  of  the  date  of  the  Conunission's 
Notice  granting  a  hearing  pursuant  to 

§  2.1308(d)(1),  imless  the  Commission 
or  Presiding  Officer  directs  otherwise. 

(b)  Written  responses,  rebuttal 
testimony  with  supporting  affidavits 
directed  to  the  initial  statements  and 
testimony  of  other  participants,  and 
proposed  written  questions  for  the 
Presiding  Officer  to  consider  for 
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submittal  to  persons  sponsoring 
testimony  submitted  under  paragraph 
(a)  of  this  section.  These  materials  shall 
to  filed  within  20  days  of  the  filing  of 
the  materials  submitted  under 
paragraph  (a)  of  this  section,  unless  the 
Commission  or  Presiding  Officer  directs 
otherwise.  Proposed  written  questions 
directed  to  rebuttal  testimony  for  the 
Presiding  Officer  to  consider  for 
submittal  to  persons  offering  such 
testimony  shall  be  filed  within  7  days  of 
the  filing  of  the  rebuttal  testimony. 

(c)  Written  concluding  statements  of 
position  on  the  issues.  These  materials 
shall  be  filed  within  20  days  of  the  filing 
of  the  materials  submitted  under 
paragraph  (b)  of  this  section,  unless  the 
Commission  or  the  Presiding  Officer 
directs  otherwise. 

§  2.1322    Participation  and  scheduie  for 
submissions  in  an  oral  liearing. 

(a)  Unless  otherwise  limited  by  this 
subpart  or  by  the  Conunission, 
participants  in  an  oral  hearing  may 
submit  and  sponsor  in  the  hearings: 

(1)  Initial  written  statements  of 
position  and  written  testimony  with 
supporting  affidavits  on  the  issues. 
These  materials  shall  be  filed  within  30 
days  of  the  date  of  the  Commission's 
notice  granting  a  hearing  pursuant  to 
§  2.1308(d)(1),  unless  the  Commission 
or  Presiding  Officer  directs  otherwise. 

(2)(i)  Written  responses  and  rebuttal 
testimony  with  supporting  affidavits 
directed  to  the  initial  statements  and 
testimony  of  other  participants; 

(ii)  Proposed  questions  for  the 
Presiding  Officer  to  consider  for 
propounding  to  persons  sponsoring 
testimony. 

(3)  These  materials  must  be  filed 
within  20  days  of  the  filing  of  the 
materials  submitted  under  paragraph 
(a)(1)  of  this  section,  unless  the 
Commission  or  Presiding  Officer  directs 
otherwise. 

(4)  Proposed  questions  directed  to 
rebuttal  testimony  for  the  Presiding 
Officer  to  consider  for  propounding  to 
persons  offering  such  testimony  shall  be 
filed  within  7  days  of  the  filing  of  the 
rebuttal  testimony. 

(b)  The  oral  hearing  should 
commence  within  65  days  of  the  date  of 
the  Commission's  notice  granting  a 
hearing  unless  the  Commission  or 
Presiding  Officer  directs  otherwise. 
Ordinarily,  questioning  in  the  oral 
hearing  vnll  be  conducted  by  the 
Presiding  Officer,  using  either  the 
Presiding  Officer's  questions  or 
questions  submitted  by  the  participants 
or  a  combination  of  both. 

(c)  Written  post-hearing  statements  of 
position  on  the  issues  addressed  in  the 


oral  hearing  may  be  submitted  within  20 
days  of  the  close  of  the  oral  hearing. 

(d)  The  Commission,  on  its  own 
motion,  or  in  response  to  a  request  from 
a  Presiding  Officer  other  than  the 
Conunission,  may  use  additional 
procedures,  such  as  direct  and  cross- 
examination,  or  may  convene  a  formal 
hearing  under  subpart  G  of  this  peut  on 
specific  and  substantial  disputes  of  fact, 
necessary  for  the  Commission's 
decision,  that  cannot  be  resolved  with 
sufficient  accuracy  except  in  a  formal 
hearing.  The  staff  v\rill  be  a  party  in  any 
such  formal  hearing.  Neither  the 
Commission  nor  the  Presiding  Officer 
will  entertain  motions  from  the  parties 
that  request  such  special  procedures  or 
formal  hearings. 

§  2.1 323    Presentation  of  testimony  In  an 
oral  hearing. 

(a)  All  direct  testimony  in  an  oral 
hearing  shall  be  filed  no  later  than  15 
days  before  the  hearing  or  as  otherwise 
ordered  or  allowed  pursuant  to  the 
provisions  of  §  2.1322. 

(b)  Written  testimony  will  be  received 
into  evidence  in  exhibit  form. 

(c)  Participants  may  designate  and 
present  their  own  witnesses  to  the 
Presiding  Officer. 

(d)  Testimony  for  the  NRC  staff  will 
be  presented  only  by  persons  designated 
by  the  Executive  Director  for  Operations 
for  that  purpose. 

(e)  Participants  and  witnesses  will  be 
questioned  orally  or  in  writing  and  only 
by  the  Presiding  Officer.  Questions  may 
be  addressed  to  individuals  or  to  panels 
of  participants  or  witnesses. 

(f)  The  Presiding  Officer  may  accept 
written  testimony  from  a  person  unable 
to  appear  at  the  hearing,  and  may 
request  him  or  her  to  respond  to 
questions.      •»- 

(g)  No  subpoenas  will  be  granted  at 
the  request  of  participants  for 
attendance  and  testimony  of 
participants  or  witnesses  or  the 
production  of  evidence. 

§  2.1324    Appearance  in  an  oral  hearing. 

(a)  A  participant  may  appear  in  a 
hearing  on  her  or  his  own  behalf  or  be 
represented  by  an  authorized 
representative. 

(b)  A  person  appearing  shall  file  a 
written  notice  stating  her  or  his  name, 
address  and  telephone  number,  and  if 
an  authorized  representative,  the  basis 
of  her  or  his  eligibility  and  the  name 
and  address  of  the  participant  on  whose 
behalf  she  or  he  appears. 

(c)  A  person  may  be  excluded  from  a 
hearing  for  disorderly,  dilatory  or 
contemptuous  conduct,  provided  he  or 
she  is  informed  of  the  grounds  and 
given  an  opportunity  to  respond. 


§  2.1325    Motions  and  requests. 

(a)  Motions  and  requests  shall  be 
addressed  to  the  Presiding  Officer,  and, 
if  written,  also  filed  with  the  Secretary 
and  served  on  other  participants. 

(b)  Other  participants  may  respond  to 
the  motion  or  request.  Responses  to 
vmtten  motions  or  requests  shall  be 
filed  within  5  days  after  service  unless 
the  Commission  or  Presiding  Officer 
directs  otherwise. 

(c)  The  Presiding  Officer  may 
entertain  motions  for  extension  of  time 
and  changes  in  schedule  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  When  the  Commission  does  not 
preside,  in  response  to  a  motion  or 
request,  the  Presiding  Officer  may  refer 
a  ruling  or  certify  a  question  to  the 
Commission  for  decision  and  notify  the 
participants. 

(e)  Unless  otherwise  ordered  by  the 
Commission,  a  motion  or  request,  or  the 
certification  of  a  question  or  referral  of 
a  ruling,  shall  not  stay  or  extend  any 
aspect  of  the  hearing. 

§  2.1326    Burden  of  proof. 

The  applicant  or  the  proponent  of  an 
order  has  the  burden  of  proof. 

§  2.1327    Application  for  a  stay  of  the 
effectiveness  of  NRC  staff  action  on  license 
transfer. 

(a)  Any  appUcation  for  a  stay  of  the 
effectiveness  of  the  NRC  staffs  order  on 
the  license  transfer  application  shall  be 
filed  with  the  Commission  within  5 
days  of  the  issuance  of  the  notice  of  staff 
action  pursuant  to  §  2.1316(a). 

(b)  An  application  for  a  stay  must  be 
no  longer  than  10  pages,  exclusive  of 
affidavits,  and  must  contain: 

(1)  A  concise  summary  of  the  action 
which  is  requested  to  be  stayed;  and 

(2)  A  concise  statement  of  the  grounds 
for  a  stay,  with  reference  to  the  factors 
specified  in  paragraph  (d)  of  this 
section. 

(c)  Within  10  days  after  service  of  an 
appUcation  for  a  stay  under  this  section, 
any  participant  may  file  eui  answer 
supporting  or  opposing  the  granting  of 

a  stay.  Answers  must  be  no  longer  than 
10  pages,  exclusive  of  affidavits,  and 
should  concisely  address  the  matters  in 
paragraph  (b)  of  this  section,  as 
appropriate.  No  further  replies  to 
answers  will  be  entertained. 

(d)  In  determining  whether  to  grant  or 
deny  an  application  for  a  stay,  the 
Commission  will  consider: 

(1)  Whether  the  requestor  will  be 
irreparably  injured  unless  a  stay  is 
granted; 

(2)  Whether  the  requestor  has  made  a 
strong  showing  that  it  is  likely  to  prevail 
on  the  merits; 


Commissioi 
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(3)  Whether  the  granting  of  a  stay 
Would  harm  other  participants;  and 

(4)  Where  the  public  interest  lies. 

§2.1328    Default 

When  a  participant  fails  to  act  within 
a  specified  time,  the  Presiding  Officer 
may  consider  that  participant  in  default, 
issue  an  appropriate  ruling  and  proceed 
without  further  notice  to  the  defaulting 
participant. 

$  2.1 329    Waiver  of  a  rule  or  regulation. 

(a)  A  participant  may  petition  that  a 
Commission  rule  or  regulation  be 
waived  with  respect  to  the  license 
transfer  application  under 
consideration. 

(b)  The  sole  ground  for  a  waiver  shall 
be  that,  because  of  special 
circumstances  concerning  the  subject  of 
the  hearing,  appUcation  of  a  rule  or 
regulation  would  not  serve  the  piuposes 
for  which  it  was  adopted. 

(c)  Waiver  petitions  shall  specify  why 
application  of  the  rule  or  regulation 
would  not  serve  the  purposes  for  which 
it  was  adopted  and  shall  be  supported 
by  affidavits  to  the  extent  applicable. 

(d)  Other  participants  may,  within  10 
days,  file  a  response  to  a  waiver 
petition. 

(e)  When  the  Commission  does  not 
preside,  the  Presiding  Officer  will 
certify  the  waiver  petition  to  the 
Commission,  whidi,  in  response,  will 
grant  or  deny  the  waiver  or  direct  any 
further  proceedings. 

§2.1330    Reporter  and  transcript  for  an 
oral  hearing. 

(a)  A  reporter  designated  by  the 
Commission  will  record  an  oral  hearing 
and  prepare  the  official  hearing 
transcript. 

(b)  Except  for  any  portions  that  must 
be  protected  from  disclosure  in 
accordance  with  law  and  policy  as 
reflected  in  10  CFR  2.790,  transcripts 
will  be  placed  in  the  Public  Dociunent 
Room,  and  copies  may  be  piuchased 
from  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

(c)  Corrections  of  the  official 
transcript  may  be  made  only  as 
specified  by  the  Secretary. 

§  2.1 331    Commission  action. 

(a)  Upon  completion  of  a  hearing,  the 
Commission  will  issue  a  written 
opinion  including  its  decision  on  the 
license  transfer  application  and  the 
reasons  for  the  decision. 

(b)  The  decision  on  issues  designated 
for  hearing  piu^uant  to  §  2.1308  will  be 
based  on  the  record  developed  at 
hearing. 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

7.  The  authority  citation  for  Part  51 
continues  to  read  as  follows:    • 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953  (42  U.S.C.  2201,  2297f);  sees.  201,  as 
amended,  202.  88  Stat  1242,  as  amended, 
1244  (42  U.S.C.  5841,5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969,  sees.  102, 
104, 105,  83  Stat.  853-854,  as  amended  (42 
U.S.C.  4332,  4334,  4335);  and  Pub.  L.  95-604, 
Title  II,  92  Stat.  3033-3041 ;  and  sec.  193. 
Pub.  L.  101-575, 104  Stat.  2835  (42  U.S.C. 
2243).  Section  51.20,  51.30,  51.60.  51.80,  and 
51.97  also  issued  under  sees.  135, 141,  Pub. 
L.  97-425,  96  Stat.  2232,  2241.  and  sec.  148, 
Pub.  L.  100-203, 101  Stat.  1330-223  (42 
U.S.C.  10155. 10161,  10168).  Section  51.22 
also  issued  under  sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
10141).  Section  51.43.  51.67,  and  51.109  also 
under  Nuclear  Waste  Policy  Act  of  1982,  sec 
114(f).  96  Stat.  2216.  as  amended  (42  U.S.C. 
10134). 

8.  In  §  51.22,  a  new  paragraph  (c)(21) 
is  added  to  read  as  follows: 

§  51 .22    Criterion  for  categorical  exclusion ; 
identification  of  licensing  and  regulatory 
actions  eligibie  for  categorical  exclusion  or 
ottierwise  not  requiring  environmental 
review. 
***** 

(c)*  *  * 

(21)  Approvals  of  direct  or  indirect 
transfers  of  any  Ucense  issued  by  NRC 
and  any  associated  amendments  of 
Ucense  required  to  reflect  the  approval 
of  a  direct  or  indirect  transfer  of  an  NRC 
Ucense. 
***** 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Conmiission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
|FR  Doc.  98-32211  Filed  12-2-98;  8:45  am] 
BILUNQ  CODE  7SQ0-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

Pocltet  No.  98-ANE-23-AD;  Amendment 
39-10915;  AD  98-24-28] 

RIN  2120-AA64 

Airworthiness  Directives;  Allison 
Engine  Company  250-B  and  250-C 
Series  Turt>oshaft  and  Tur1x}prop 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DCJT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Allison  Engine 
Corsjpany  250-B  and  250-C  series 
tiuboshaft  and  turboprop  engines,  that 
requires  replacing  existing  beryllium 
copper  main  fuel  control  (MFC)  bellows 
assemblies  with  Inconel  718  stainless 
steel  welded  MFC  bellows  assembUes. 
This  amendment  is  prompted  by  reports 
of  leaking  MFC  "bellows  assembUes 
resulting  in  an  uncommanded  minimum 
fuel  flow  condition,  loss  of  engine  fuel 
flow  control  and  subsequent  forced 
landing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  MFC 
bellows  assembly  leakage,  which  can 
result  in  an  uncommanded  minimum 
fuel  flow  condition  and  subsequent  loss 
of  engine  fuel  flow  control. 

DATES:  Effective  January  7,  1999. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlUson  Engine  Company,  P.O.  Box 
420,  Speed  Code  U-15,  Indianapolis,  IN 
46206-0420,  telephone  (317) 230-6674. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Tallarovic,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2350  E.  Devon 
Avenue,  Room  323,  Des  Plaines,  IL 
60018;  telephone  (847)  294-8180,  fax 
(847)  294-7834. 

SUl'PtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  AlUson 
Engine  Company  250-B  and  250-C 
series  turboshaft  engines  was  pubUshed 
in  the  Federal  Register  on  June  8, 1998 
(63  FR  31138).  That  action  proposed  to 
reqtiire  replacing  the  existing  beryllium 
copper  main  fuel  control  (MFC)  bellows 
assemblies  at  the  next  repair  or  overhaul 
of  the  MFC  bellows  assembly,  or,  since 
corrosion  was  a  factor,  by  the  calendar 
end-dates  specified,  whichever  occurs 
first.  Since  that  issuance  of  that 
proposal,  the  FAA  has  discovered  that 
the  turboprop  aircraft  were 
inadvertently  omitted  from  the 
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applicability  section,  which  has  been 
corrected  is  this  final  rule. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  pubhc.  This  final  rule 
references  only  one  Allison  Commercial 
Engine  Bulletin  (CEB)  CEB-A-282, 
Revision  2,  dated  April  15,  1998,  that 
also  serves  as  the  seven  other  CEBs 
hsted  in  paragraph  (b)  of  the  proposed 
rule.  It  serves  as  the  cover  document  for 
the  AlliedSignal  Aerospace  Equipment 
Systems  service  bulletin  GT-242, 
revision  2,  dated  April  15, 1998,  the 
manufacturer  of  the  MFC.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  2,500  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
no  additional  work  hours  per  engine  to 
accompUsh  the  proposed  actions  at 
regularly  scheduled  overhaul,  and 
required  parts  would  cost 
approximately  $1,495  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $3,737,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-24-28    Allison  Engine  Company: 

Amendment  39-10915.  Docket  98-ANE- 

23- AD. 
Applicability:  Allison  Engine  Company 
250-B15,  250-B17,  250-B17F,  series 
turboprop  engines  and  250-C18,  250-C20. 
250-C20R,  250-C28.  250-C30  series 
turboshaft  engines,  installed  on  but  not 
limited  to  AeroSpace  Technologies  of 
Australia  Pty  Ltd  Models  N22B.  N22S,  and 
N24A;  Beech  Aircraft  Corporation  Model  35; 
Cessna  Aircraft  Company  Model  210;  Maule 
Aerospace  Technology  Corp.  Models  MX-7- 
420  and  MXT-7-420;  Partenavia 
Constnizioni  Aeronauticas  S.p.A.  Models 
AP68TP  300  and  AP68TP  600;  Pilatus 
Britten-Norman  Models  BN-2T  and  BN-2T- 
4R;  SIAI  Marchetti  S.r.l.  Models  SF600  and 
SF600A  airplanes;  AGUSTA  Models  A109, 
A109A.  Al09An.  A109C;  Bell  Helicopter 
Textron  Models  47,  206,  206A.  206B,  206L, 
206L-1,  206L-4,  230;  Enstrora  Helicopter 
Models  TH-28  and  480;  Eurocopter  Canada 
Model  BO  105  LS  A-3;  Eurocopter 
Deutschland  Models  BO-105A,  BO-105C. 
BO-lOSS  and  BO-105LS  A-1;  Eurocopter 
France  Models  AS355E,  AS355F.  AS355F1 
and  AS355F2;  Hiller  Model  FH-1100; 
McDonnell  Douglas  Helicopter  Company 
Models  369D.  369E,  369F.  369H.  369HM. 
369HS.  369HE,  369FF,  SOON;  Rogerson  Hiller 
Corp.  Model  UH-12E.  Schweizer  Model 
269D;  and  Sikorsky  Model  S-76A  rotorcraft; 
and  Lockheed  Martin  Tactical  Defense 
System  Model  GZ-22  airship. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condiUon 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  main  fuel  control  (MFC) 
bellows  assembly  leakage,  which  can  result 
in  an  uncommanded  minimum  fuel  flow 
condition  and  subsequent  loss  of  engine  fuel 
flow  control,  accomplish  the  following: 

(a)  Replace  existing  beryllium  copper  MFC 
bellows  assemblies,  part  numbers  (P/Ns) 
2523722.  2539647.  2540539.  2540767.  and 
2542526.  with  Inconel  718  stainless  steel 
welded  MFC  bellows  assemblies.  P/N 
2543598.  in  accordance  with  Allison 
Commercial  Engine  Bulletin  (CEB)  CEB-A- 
282/ AlliedSignal  Aerospace  Equipment 
Systems  Service  Bulletin  (SB)  GT-242, 
Revision  2,  dated  April  15, 1998,  at  the 
earlier  of  the  following: 

(1)  The  next  time  after  the  effective  date  of 
this  AD  the  MFC  is  being  repaired  or 
overhauled;  or 

(2)  The  following  populations  of  MFCs,  as 
applicable 

(i)  All  MFCs  listed  by  P/Ns  in  Tables  1  and 
2  of  the  CEB/SB  by  March  31,  1999;  or 

(ii)  All  MFCs  listed  by  P/Ns  in  Table  3  of 
the  CEB/SB  by  August  31, 1999. 

(iii)  All  MFCs  listed  by  P/Ns  in  Tables  4 
and  5  of  the  CEB/SB  by  October  31, 1999. 

Note  2:  Allison  CEB-A-282,  Revision  2, 
dated  April  15, 1998,  also  serves  as  CEB-A- 
1329  for  the  250-C20  series  engines,  CEB-A- 
73-2053  for  the  250-C28  series  engines, 
CEB-A-73-3068  for  the  25O-C30  series 
engines.  CEB-A-73-4029  for  the  25O-C20R 
series  engines.  Turboprop  (TP)  CEB-A-158 
for  the  250-B15G  series  engines.  TP  CEB-A- 
1286  for  the  250-B17  series  engines,  and  TP 
CEB-A-73-2014  for  the  250-B17F  series 
engines. 

(b)  Perform  the  replacement  of  MFC 
bellows  assemblies  required  by  paragraph  (a) 
of  this  AD  in  accordance  with  the 
accomplishment  instructions  fkaragraph  of 
Allison  CEB-A-282/ AlliedSignal  Aerospace 
Equipment  Systems  Service  Bulletin  (SB)  SB 
GT-242  Revision  2,  dated  April  15. 1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Chicago  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Allison  Engine  Company  CEB/AlliedSignal 
Aerospace  Equipment  Systems  SB  GT-242, 
Revision  2.  dated  April  15.  1998: 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Allison  Engine  Oampany,  P.O.  Box  420, 
Speed  Code  U-15,  Indianapolis,  IN  4620&- 
0420,  telephone  (317)  230-6674.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
January  7, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
November  18,  1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-31702  Filed  12-2-98;  8:45  am) 
BH.IJNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

{Docket  No.  98-ANE-69-AD;  Amendment 
3»-10920;  AD  98-24-341 

RIN  2120-AA64 

Ainworttiiness  Directives;  Hamilton 
Standard  54H60  Series  Propellers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hamilton  Standard  54H60 
series  propellers.  This  action  requires 
affected  propeller  blades  to  be  removed 
from  service  and  shipped  to  designated 
repair  facilities  for  inspection  for 
insufficient  cold  rolling  of  the  beveled 
ladius  of  the  blade  flange.  Affected 
blades  are  identified  by  serial  number. 
This  amendment  is  prompted  by  reports 
of  propeller  blades  that  cracked  due  to 
incomplete  cold  rolling  in  the  beveled 
radius  area  of  the  blade  flange.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  propeller  blade 
cracks  due  to  incomplete  cold  rolling 
during  manufacture,  which  can  result  in 


propeller  blade  separation  and  damage 

to  the  aircraft. 

DATES:  Effective  December  18. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
59-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop€>faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamilton 
Standard,  Publications  Distribution 
Group,  One  Hamilton  Rd.,  Windsor 
Locks,  CT  06096-1010  ;  telephone  (860) 
654-6876.  fax  (860)  654-6906.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  E>C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
BurUngton,  MA  01803-5299;  telephone 
(781)  238-7158,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  16  propeller 
blades  with  insufficient  cold  rolling  in 
the  beveled  radius  of  the  blade  flange 
area.  Two  of  these  blades  were  found 
with  cracks  and  two  others  experienced 
a  blade  fractvue  and  separation. 
Incomplete  cold  rolUng  in  the  beveled 
radius  area  of  the  blade  flange  may  have 
occurred  during  manufacture  of  the 
eiffected  Hamilton  Standard  Models 
54H60-77,  -91,  -117,  -123,  and  -125 
propellers.  The  FAA  issued 
airworthiness  directive  AD  97-13-07 
(62  FR  34619,  June  27,  1997)  to  correct 
the  unsafe  condition  in  the  most  critical 
population.  This  AD  expands  the 
population  to  include  13,372  additional 
propeller  blades  that  require  removal  for 
inspection,  and,  if  necessary,  repair. 
This  condition,  if  not  corrected,  could 
result  in  propeller  blade  cracks  due  to 
incomplete  cold  rolling  during 
manufacture,  which  can  result  in 


propeller  blade  separation  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hamilton 
Standard  Alert  Service  Bulletin  (ASB) 
No.  54H60-61-A134,  Revision  1,  dated 
June  24. 1998,  and  ASB  No.  54H60-61- 
A135.  dated  June  24.  1998.  that  identify 
affected  propeller  blades  by  serial 
number  (S/N),  and  list  the  designated 
repair  facilities  for  shipment  of  blades 
following  removal  from  service  for 
inspection  and  repair. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  propeller  blade  cracking.  This 
AD  requires,  for  affected  propeller 
blades  identified  by  S/N.  removal  bora 
service  and  shipment  to  designated 
rejjair  facilities  for  inspection  for 
incomplete  cold  rolling  during 
manufacture,  and,  repair,  if  necessary. 
The  propeller  blades  identified  in  ASB 
No.  54H60-61-A135,  dated  June  24. 
1998  are  to  be  inspected  within  100 
hours  time  in  service  (TIS)  while  the 
propeller  blades  identified  in  ASB  No. 
54H60-61-A134.  Revision  1,  dated  June 
24,  1998,  are  to  be  inspected  within 
4,500  hours  time  since  overhaul  or  for 
blades  that  have  never  been  overhauled, 
4,500  hours  time  since  new.  In  addition 
all  propeller  blades  must  be  inspected 
or  repaired,  if  necessary,  prior  to 
September  30,  2002.  This  calendar  end- 
date  was  determined  by  engineering 
study  and  evaluations.  The  actions  are 
required  to  be  accompfished  in 
accordance  with  the  ASBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
pri*ceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helphil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
vdll  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9&-ANE-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preptu-ation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-24-34    Hamilton  Standard:  Amendment 
39-10920.  Docket  98-ANE-59-AD. 
Applicability:  Hamilton  Standard  Models 
54H60-77,  -91,  -117,  -123,  and  -125 
propellers,  with  propeller  blades  identified 
by  serial  number  (S/N)  in  Hamilton  Standard 
Alert  Service  Bulletin  (ASB)  No.  54H60-61- 
A134,  Revision  1,  dated  June  24, 1998,  and 
ASB  No.  54H60-61-A135,  dated  June  24, 
1998.  These  propellers  are  installed  on  but 
not  limited  to  Lockheed  LlOO,  L188,  L200. 
L288,  L382,  C130.  P-3.  and  General 
Dynamics  (Convair)  CV580  and  Guppy 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  blade  cracks  due  to 
incomplete  cold  rolling  during  manufacture, 
which  can  result  in  propeller  blade 
separation  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Within  100  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  or  prior  to 
September  30,  2002,  whichever  occurs  first, 
remove  from  service  affected  propeller  blades 
identified  by  S/N  in  Hamilton  Standard  ASB 
No.  54H60-61-A135,  dated  June  24,  1998, 
and  ship  to  designated  repair  facilities  listed 
in  that  ASB  for  inspection,  and,  if  necessary, 
repair. 

(b)  For  affected  propeller  blades  identified 
by  S/N  in  ASB  No.  54H60-61-A134, 
Revision  1,  dated  June  24,  1998,  remove  from 
service  and  ship  to  designated  repair 
facilities  listed  in  that  ASB  for  inspection, 
and,  if  necessary,  repair,  after  the  effective 
date  of  this  AD,  in  accordance  with 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  or 
prior  to  September  30,  2002,  whichever 
occurs  first. 

(1)  Remove  from  service  within  100  hours 
TIS  prop>ellers  that  have  greater  than  4,400 


hours  time  since  overhaul  (TSO),  or  for 
propellers  that  have  never  been  overhauled 
remove  from  service  propellers  that  have 
greater  than  4,400  hours  time  since  new 
(TSN). 

(2)  For  propellers  with  less  than  4,400 
hours  (TSO)  remove  from  service  prior  to 
accumulating  4,500  hours  TSO,  or  for 
propellers  with  less  than  4,400  hours  TSN 
that  have  never  been  overhauled  remove 
from  service  prior  to  accumulating  4,500 
hours  TSN. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &t)m  the  Boston 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Hamilton  Standard  ASBs: 


Document  No. 

Pages 

Revi- 
sion 

Date 

54H60-61- 

1-5 

1  

June 

A134. 

24. 

54H60-61- 
A134. 

1-5 

1  

1998 
June 
24. 

Total 

1998 

pages: 
5. 

54H60-61- 
A135. 

1-10  .... 

Original 

June 
24. 

Total 

1998 

pages: 
10. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&t)m  Hamilton  Standard,  Publications 
Distribution  Group,  One  Hamilton  Rd., 
Windsor  Locks,  CT  06096-1010;  telephone 
(860)  654-6876,  fax  (860)  654-6906.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW. ,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  18, 1998. 


Issued  in  Bi: 
October  20,  IS 
David  A.  Dow 
Assistant  Man 
Directorate,  A, 
|FR  Doc.  98-3 
Bn.UNGCOO€4i 
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be  issued  in 
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ri- 
n 

Date 

June 

24, 

1998 

June 

24. 

1998 

^ai 

June 

24, 

1998 

I   Issued  in  Burlington,  Massachusetts,  on 

October  20, 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 

Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  98-31701  Filed  12-2-98;  8:45  am) 

BtLUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NIM-21-AD;  Amendment 
39-10919;  AD  9S-24-33] 

RIN  2120-VVA64 

Airworthiness  Directives;  McDonnell 

Douglas  Model  DC-9  and  DC-8-80 

Series  Airplanes,  Model  MD-88 

Airplanes,  and  C-9  (Military)  Series 

Airplanes 

i 

AGENCY:  Federal  Aviation 

Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-Q  and  DC-9-80 
series  airplanes.  Model  ME>-88 
airplanes,  and  C-9  (mihtary)  series 
airplanes,  that  requires  a  one-time 
visual  inspection  to  detect  fatigue 
cracking  of  the  lower  left  nose  of  certain 
longerons  and  the  attaching  frames; 
repair,  if  necessary;  and  installation  of 
a  preventive  modification.  This 
amendment  is  prompted  by  several 
oeports  of  fatigue  cracking  of  certain 
longerons  and  the  attaching  frames.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage,  and 
consequent  loss  of  pressurization  of  the 
airplane. 
I  DATES:  Effective  January  7, 1999. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
;t999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  CaUfomia 
90846,  Attention:  Technical 
Pubhcations  Business  Administration, 
Dept,  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airpltme  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW^, 
Renton,  Washington;  or  at  the  FAA, 


Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L;  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia  90712;  telephone  (562)  627- 
5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  DC-9-«0 
series  airplanes,  Model  MD-88 
airplanes,  and  C-9  (military)  series 
airplanes  was  pubhshed  in  the  Federal 
Register  on  March  24,  1998  (63  FR 
14047).  That  action  proposed  to  require 
a  one-time  visual  inspection  to  detect 
fatigue  cracking  of  the  lower  left  nose  of 
certain  longerons  and  the  attaching 
frames;  repair,  if  necessary;  and 
installation  of  a  preventive 
modification. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Provide  Option  for  Other 
Inspection  Techniques 

One  commenter  requests  that  the  FAA 
revise  the  proposal  to  provide  the 
option  of  using  a  dye  check  or  a  non- 
destructive testing  (NDT)  inspection 
method  instead  of  (or  in  conjunction 
with)  the  required  visual  inspection. 
The  FAA  does  not  conciu-  with  this 
request.  An  inspection  procedure  was 
established  several  years  ago  to  address 
inspections  of  the  affected  longerons. 
The  FAA  finds  that  introducing  a  new 
inspection  procedure  at  this  point 
would  not  be  feasible.  However,  the 
FAA  would  consider  a  request  for 
approval  of  a  different  inspection 
technique,  in  accordance  with  the 
provision  of  paragraph  (d)  of  this  AD, 
provided  that  adequate  justification 
accompanies  the  request. 

Requests  To  Extend  Compliance  Time 

One  commenter  states  that  the 
proposed  grace  period  of  6,000  flight 
cycles  is  logistically  impractical  due  to 
the  heavy  access  required  in  the 
electrical/electric  (E/E)  equipment 
compartment  to  accomplish  the 


inspection/modification.  The 
commenter  suggests  that  the  compliance 
time  for  the  modification  be  revised  to 
coincide  with  the  next  scheduled 
inspection  interval  per  Corrosion  Task 
No.  45-53301  in  the  DC9/MD80 
Corrosion  Prevention  and  Control 
Document  MDC-K4606,  which  is 
required  by  AD  92-22-08,  amendment 
39-8394  (57.FR  57895,  December  8, 
1942). 

Another  commenter  also  requests 
that,  for  airplanes  that  have 
acciimulated  40,000  or  more  total 
landings,  the  FAA  require  an  external 
eddy  current  inspection  vdthin  6,000 
lai^dings,  and  repetitive  inspections 
every  2,500  landings  until  the 
terminating  modification  is 
accomplished.  The  commenter  proposes 
that  if  a  cracked  longeron  is  found,  only 
a  repair  per  the  SRM  should  be  required 
prior  to  further  fhght — not  the 
modification.  The  commenter  suggests 
that  the  modification  should  be  required 
at  the  next  scheduled  "D"  check,  but  no 
later  than  12,000  landings. 

The  commenter  indicates  that  it 
inspects  the  subject  longerons  at  an 
interval  of  approximately  11,000 
landings.  Based  on  this  inspection 
experience  a^d  the  damage  tolerance 
chgjacteristics  (i.e.,  crack  detectabihty, 
crack  growth  rate,  and  residual  strength) 
of  the  fuselage  skin  and  longerons,  the 
commenter  states  that  the  proposed 
grace  period  of  6,000  landings  for 
airplanes  that  have  accumulated  40,000 
or  more  total  landings  is  too  restrictive 
and  not  justified.  The  commenter 
beUeves  that  an  equivalent  level  of 
safety  can  be  maintained  with  a 
repetitive  inspection  that  is  based  on 
damage  tolerance  principles,  while 
minimizing  the  operational  impact  to 
operators. 

Another  commenter  requests  that,  if 
no  cracking  is  detected,  the  FAA  allow 
the  option  of  continuing  repetitive 
inspections  in  Ueu  of  accomphshing  the 
modification  prior  to  further  fhght,  as 
specified  in  the  proposal. 

The  FAA  concurs  partially.  The  FAA 
does  not  consider  that  repetitive 
inspections  are  warranted  in  this  case 
since  continual  access  to  repetitively 
inspect  the  affected  longerons  is 
difficult.  However,  the  FAA  agrees  that 
the  proposed  grace  period  can  be 
extended.  The  FAA  considers  that  an 
extension  of  that  grace  period  to  12,000 
landings  will  provide  time  for  operators 
of  large  fleets  to  access,  inspect,  and 
modify.  The  FAA  finds  that  such  an 
extension  of  the  grace  period  will  not 
compromise  the  safety  of  the  affected 
fleet.  Paragraph  (a)(2)  of  this  AD  has 
been  revised  accordingly. 
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Additionally,  for  airplanes  that  have 
been  inspected  prior  to  the  effective 
date  of  this  AD  in  accordance  with 
Corrosion  Task  No.  45-53301  of  DC9/ 
MD80  Corrosion  Prevention  and  Control 
Document  MDC-K4606,  the  FAA  has 
added  a  new  paragraph  (a)(1)  to  this 
final  rule  to  require  that  the  actions  be 
accomphshed  at  the  next  scheduled 
repetitive  corrosion  task  inspection. 

Requests  To  Revise  Cost  Impact 
Infonnation 

One  conunenter  does  not  object  to  the 
proposed  rule,  but  requests  that  the  cost 
impact  information  be  revised  to  agree 
with  the  estimates  presented  in  the 
referenced  service  bulletin  (33.3  and 
41.8  work  hours)  to  provide  industry 
with  a  more  consistent  cost  estimate. 
Another  commenter  indicates  that, 
based  on  the  access  requirements  and 
actual  work  hours  expended  for  similar 
actions,  the  proposed  actions  would 
take  approximately  80  work  hours  per 
airplane  with  an  elapsed  time  of  40 
hours.  The  commenter  believes  that  it  is 
important  to  reflect  accurate  cost  impact 
figures  in  the  final  rule  since  it  will 
have  a  significant  economic  impact  on 
operators. 

The  FAA  does  not  concur.  The 
number  of  work  hours  necessary  to 
accomplish  the  required  actions, 
specified  as  25  in  die  cost  impact 
information,  was  provided  to  the  FAA 
by  the  manufacturer  based  on  the  best 
data  available  to  date.  No  change  to  the 
cost  impact  information  has  been  made. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,000  Model 
DC-9,  Model  DC-Q-SO,  and  C-9 
(military)  series  airplanes,  and  Model 
MD-B8  airplanes,  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  1.200  airplanes  of  U.S. 
registry  vnll  be  affected  by  this  AD,  tiiat 
it  will  take  approximately  25  work 
hours  per  airplane  (excluding  work 
hours  necessary  to  gain  access  and  close 
up)  to  accomplish  the  required  actions, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1,800,000.  or  $1,500 
per  airplane. 


The  cost  impact  figvue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  dction  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 


directive: 

98-24-33    McDonneU  Douglas:  Amendment 

39-10919.  Docket  97-NM-21-AD. 

Applicability:  Model  DC-9-10,  -20,  -30, 

-40,  -50  and  C-9  (military)  series  airplanes, 

as  listed  in  McDonnell  Douglas  DC-9  Service 

Bulletin  53-256,  Revision  1,  dated  November 


29, 1994;  Model  DC-9-81  (MD-61),  DC-9-82 
(MD-82),  DC-9-83  (MD-83),  and  DC-9-87 
(MD-87)  series  airplanes  and  MD-88 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-80  Service  Bulletin  53-265,  dated  )une 
13, 1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  longerons  22 
through  26  and  the  attaching  frames,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage,  and  consequent  loss  of 
pressurization  of  the  airplane;  accomplish 
the  following: 

(a)  Perform  a  visual  inspection  to  detect 
cracking  of  the  left  lower  nose  of  longerons 
22  through  26  (inclusive)  and  the  respective 
attaching  frames  at  station  frames  Y=160.000 
and  Y=200.000;  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-256,  dated  August  12, 1993,  or  Revision 
1,  dated  November  29, 1994  (for  Models  DC- 
9,  -10,  -20,  -30,  -40,  -50,  and  G-9  (military) 
series  airplanes);  or  McDonnell  Douglas  MD- 
80  Service  Bulletin  53-265,  dated  )une  13, 
1994  (for  Model  DC-9-81,  -82,  -83.  and  -87 
series  airplanes,  and  MD-88  airplanes);  as 
applicable.  Perform  the  inspection  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  that  have  been  inspected 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Corrosion  Prevention  and 
Control  Program  Document  MIX>K4606, 
Corrosion  Task  No.  45-53301:  Perform  the 
inspection  at  the  next  scheduled  repetitive 
corrosion  task  inspection. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (a)(1)  of  this  AD: 
Perform  the  inspection  prior  to  the 
accumulation  of  40,000  total  landings,  or 
within  12,000  landings  after  the  effective 
date  of  this  AD,  whichever  occurs  later 

(b)  If  no  cracking  is  detected:  Prior  to 
further  flight,  install  clips  and  doublers 
under  the  longeron  flanges  and  shim  the 
longerons  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  53-256,  dated 
August  12,  1993,  or  Revision  1,  dated 
November  29, 1994  [for  Models  DC-9,  -10, 
-20,  -30.  -40.  -50.  and  C-9  (military)  series 
airplanes);  or  McDonnell  Douglas  MD-80 
Service  Bulletin  53-265,  dated  )une  13, 1994 
(for  Model  DC-9-81,  -82,-83,  and  -87  series 
airplanes,  and  MD-88  airplanes);  as 
applicable. 

(c)  If  any  cracking  is  detected:  Prior  to 
further  flight,  repair  the  cracks  and  install 
clips  and  doublers  imder  the  longeron 
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flanges  and  shim  the  longerons  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  53-256,  dated  August  12, 1993,  or 
Revision  1,  dated  November  29, 1994  (for 
Models  DC-9,  -10,  -20,  -30,  -40,  -50,  and 
09  (military)  series  airplanes);  or  McDonnell 
Douglas  MD-80  Service  Bulletin  53-265, 
dated  June  13, 1994  (for  Model  DC-9-81, 
-82,  -83,  and  -87  series  airplanes,  and  MD- 
88  airplanes);  as  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
lnsp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  53-256,  dated  August  12,  1993; 
McDonnell  Douglas  IX>-9  Service  Bulletin 
53-256,  Revision  1,  dated  November  29, 
1994;  or  McDonnell  Douglas  MD-80  Service 
Bulletin  53-265,  dated  June  13,  1994;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Comp>any,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  insp>ected  at 
the  FAA,  Transj>ort  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Captiol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
jjanuary  7, 1999. 

Issued  in  Renton,  Washington,  on 
November  20,  1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-31698  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-ANE-72-AD;  Amendment 
39-10926;  AD  98-22-11] 

RIN  2120-nAA64 

Airworthiness  Directives;  AiliedSignal, 
Inc.  Model  T5317A-1  TuitMShaft 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
98-22-11  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
AlhedSignal,  Inc.  (formerly  Textron 
Lycoming)  model  T5317A-1  turboshaft 
engines  by  individual  letters.  This  AD 
requires,  prior  to  further  flight,  a 
pressure  test  to  determine  if  both  fuel 
piunps  in  the  regulator,  Part  Number 
(PN)  1-170-240-93,  are  producing  fuel 
pressure,  and,  if  necessary,  replacement 
of  the  fuel  regulator  with  serviceable 
part.  In  addition,  this  AD  requires 
repetitive  engine  fuel  pump  pressure 
tests.  This  amendment  is  prompted  by 
a  report  of  an  accident  involving  an 
AlhedSignal,  Inc.  (formerly  Textron 
Lycoming)  model  T5317A-1  turboshaft 
engine  installed  on  a  Kaman  Aerospace 
model  K-1200  rotorcraft  engaged  in 
logging  operations.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  fuel  flow  from  the  engine 
fuel  regulator  due  to  failure  of  both 
primary  and  secondary  fuel  piunp  drive 
shaft  sphnes.  This  condition,  if  not 
corrected,  could  result  in  engine  failure 
and  forced  autorotationjanding. 

DATES:  Effective  December  18, 1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  98-22-11, 
issued  on  October  30,  1998,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 


98-^ANE-72-AD,  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop@faa.gov."  Comments 
sent  via  the  Internet  must  contain  the 
docket  niunber  in  the  subject  line. 

Xhe  apphcable  service  information 
may  be  obtained  from  AlhedSignal,  Inc., 
Ill  South  34th  Street,  P.O.  Box  52181, 
Phoenix,  Arizona  85072-2181; 
telephone  (602)  231-3838;  fax  (602) 
231-3800.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Blvd.. 
Lakewood,  CA  90712;  telephone  (562) 
627-5262,  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
October  30,  1998,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  98- 
22-11,  apphcable  to  AlhedSignal,  Inc. 
(formerly  Textron  Lycoming)  model 
T5317A-1  turboshaft  engines,  which 
requires,  prior  to  further  fUght,  a 
pressure  test  to  determine  if  both  fuel 
pumps  in  the  regulator,  PN  1-170-240- 
93,  are  producing  fuel  pressure,  and  if 
necessary,  replacement  of  the  fuel 
regulator  with  a  serviceable  part.  In 
addition,  this  AD  requires  repetitive 
engine  fuel  piunp  pressure  tests  at 
intervals  not  to  exceed  50  hours  Time  In 
Service  (TIS).  That  action  was  prompted 
by  an  accident  involving  an 
AihedSignal  Inc.  (formerly  Textron 
Lycoming)  model  T5317A-1  turboshaft 
engine  installed  on  a  Kaman  Aerospace 
model  K-1200  rotorcraft  engaged  in 
log^g  operations.  This  condition,  if 
not  corrected,  could  result  in  engine 
failure  and  forced  autorotation  landing. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AiliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
T5317A-1-A0106.  Revision  1,  dated 
October  23, 1998,  that  describes 
procedures  for  a  pressure  test  to 
determine  if  both  fuel  pumps  in  the 
regulator,  PN  1-170-240-93,  are 
producing  fuel  pressure,  and,  if 
necessary,  replacement  of  the  fuel 
re^lator  with  serviceable  part. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  98-22-11 
to  prevent  engine  failure  and  forced 
autorotation  landing.  The  AD  requires. 
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prior  to  further  flight,  a  pressure  test  to 
determine  if  both  fuel  pumps  in  the 
regulator  are  producing  fuel  pressure, 
and  if  necessary,  replacement  of  the  fuel 
regulator  with  serviceable  parts.  In 
addition,  this  AD  requires  repetitive 
engine  fuel  pump  pressure  tests  at 
intervals  not  to  exceed  50  hours  time-in- 
service  (TIS).  The  actions  are  required  to 
be  accomphshed  in  accordance  with  the 
ASB  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  pubhc  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  October  30,  1998.  to  all 
known  U.S.  owners  and  operators  of 
AlliedSignal.  Inc.  (formerly  Textron 
Lycoming)  model  T5317A-1  turboshaft 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  E>ocket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summcuizes  each  FAA-pubHc  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-72-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies^d  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-22-11     AlliedSignal.  Inc.:  Amendment 
39-10926.  Docket  98-ANE-72-AD. 

Applicability:  AlliedSignal,  Inc.  (formerly 
Textron  Lycoming)  model  T5317A-1 
turboshaft  engines.  These  engines  are 
installed  on,  but  not  limited  to,  Kaman 
Aerospace  model  K-1200  rotorcraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  and  forced 
autorotation  landing,  accomplish  the 
following: 

(a)  Prior  to  further  flight,  perform  pressure 
tests  to  determine  if  both  fuel  pumps  in  the 
regulator,  PN  1-170-240-93,  are  producing 
the  specified  fuel  pressure  in  accordance 
with  the  accomplishment  instructions 
paragraph  of  AlliedSignal  Inc.  Alert  Service 
Bulletin  (ASB)  No.  T5317A-1-A0106, 
Revision  1,  dated  October  23, 1998,  Section 
3,  paragraphs  A  through  F. 

(b)  If  the  observed  pressures  on  the 
pressure  gauges  during  the  test  do  not  read 
a  minimum  of  110  psig  and  within  50  plus 
or  minus  2  psig  of  each  other,  replace  the  fuel 
regulator,  PN  1-170-240-93,  and  repeat  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  Thereafter,  perform  pressure  tests  using 
the  procedures  of  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  50  hours  Time  In 
Service  (TIS)  since  last  pressure  test. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  The  fuel  pressure  tests  shall  be  done  in 
accordance  with  the  following  AlliedSignal, 
Inc.  alert  service  bulletin: 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  f>art  51.  Copies  may  be  obtained 
from  AlliedSignal,  Inc.,  Ill  South  34th 
Street,  P.O.  Box  52181,  Phoenix,  Arizona 
85072-2181;  telephone  (602)  231-3838;  fax 
(602)  231-3800.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
December  18, 1998,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
98-22-11,  issued  October  23, 1998,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Burlington,  Massachusetts,  on 
November  25,  1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  98-32047  Filed  12-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-62-AD;  Amendment  39- 
10922;  AD  98-25-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Air  Tractor, 
mc.  AT-300,  AT-400,  and  AT-500 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  96-23-19, 
which  currently  requires  installing  a 
new  flap  actuator  overtravel  stop  and  a 
roll  pin  through  the  overtravel  stop  and 
jack  screw  on  certain  Air  Tractor,  Inc. 
(Air  Tractor)  Models  AT-300,  AT-400, 
and  AT-500  series  airplanes.  This  AD 
requires  replacing  the  existing  flap 
actuator  overtravel  stop  with  a  new  one 
of  improved  design.  This  AD  is  the 
result  of  reports  of  the  jack  screw 
breaking  through  the  roll  pin  hole  on 
three  of  the  affected  airplanes  that  were 
already  in  compliance  with  AD  96-23- 
19.  The  actions  specified  by  this  AD  are 
intended  to  prevent  interference 
between  the  flap  pushrod  and  the 


aileron  pushrod  caused  by  the  flap 
actuator  overtravel  nut  disengaging, 
which  could  result  in  loss  of  aileron 
control. 

DATES:  Effective  January  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Air  Tractor,  Inc.,  P.  O.  Box  485,  Ohiey, 
Texas  76374.  This  information  may  also 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-CE-62- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  K4issouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  May,  Aerospace  Engineer,  FAA, 
Aircraft  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5156; 
facsimile:  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Air  Tractor  AT-300, 
AT— 400,  and  AT-500  series  airplanes 
was  published  in  the  Federal  Register 
on  July  21,  1998  (63  FR  39053).  The 
NPRM  proposed  to  supersede  AD  96- 
23-19,  Amendment  39-9823  (61  FR 
58985,  November  11,  1996),  which 
ciurently  requires  instalUng  a  new  flap 
actuator  overtravel  stop  and  a  roll  pin 
through  the  overtravel  stop  and  jade 
screw  on  the  affected  airplanes. 

The  proposed  AD  would  require 
replacing  the  existing  flap  actuator 
overtravel  stop  with  a  new  one  of 
improved  design,  part  number  (P/N) 
70975-1.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Snow  Engineering  Co.  Service  Letter 
#165,  dated  May  15, 1998. 

The  NPRM  was  the  result  of  reports 
of  the  jack  screw  breaking  through  the 
roll  pin  hole  on  three  of  the  affected 
airplanes  that  were  already  in 
compliance  with  AD  96-23-19. 


Interested  persons  have  been  afforded 
an  dpportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
puliUc  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  1,250 
airplanes  in  the  U.S.  registry  vriW  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  workhours  per  airplane 
to  accomplish  the  replacement,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  The  manufacturer  will 
supply  parts  at  no  cost  to  the  owners/ 
operators  of  the  affected  airplanes. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $150,000,  or  $120  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  airworthiness  directive  (AD) 
96-23-19,  Amendment  39-9823  (61  FR 
58985,  November  11, 1996),  and  by 
adding  a  new  AD  to  read  as  follows: 

98-25-01     Air  Tractor,  Inc.:  Amendment 
39-10922;  Docket  No.  9&-CE-62-AD; 
Supersedes  AD  96-23-19.  Amendment 
39-9823. 

Applicability:  The  following  model  and 
serial  numbered  airplanes,  certificated  in  any 
category,  that  do  not  have  a  part  number  (P/ 
N)  70975-1  flap  actuator  overtravel  stop 
installed  in  accordance  with  the  REWORK 
INSTRUCTIONS  section  of  Snow 
Engineering  Co.  Service  Letter  #165,  dated 
May  15, 1998: 

Models  AT-300.  AT-301.  AT-302,  AT- 
400,  AT-400A.  AT-401,  AT-401A.  AT-401B. 
AT-402,  AT-402A.  and  AT-402B  airplanes, 
serial  numbers  300-0001  through  401 B- 
1063:  and 

Models  AT-501.  AT-502.  AT-502A,  AT- 
502B,  and  AT-503A  airplanes,  serial  numbers 
502-0001  through  502B-0500. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  interference  between  the  flap 
pushrod  and  the  aileron  pushrod  caused  by 
the  flap  actuator  overtravel  nut  disengaging. 


which  could  result  in  loss  of  aileron  control, 
accomplish  the  following: 

(a)  Replace  the  existing  flap  actuator 
overtravel  stop  with  a  new  one  of  improved 
design,  P/N  70975-1.  Accomplish  this 
replacement  in  accordance  with  the 
REWORK  INSTRUCTIONS  section  of  Snow 
Engineering  Co.  Service  Letter  #165,  dated 
May  15, 1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Fort  Worth 
Airplane  Certification  Office  (AGO),  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150. 

(1)  The  request  shall  be  forwarded  tlirough 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  96-23-19 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Snow 
Engineering  Co.  SerWce  Letter  #165,  dated 
May  15, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Air  Tractor  Inc.,  P.O.  Box  485, 
Olney,  Texas  76374.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 

(e)  This  amendment  supersedes  AD  96-23- 
19,  Amendment  39-9823. 

(f)  This  amendment  becomes  effective  on 
January  19. 1999. 

Issued  in  Kansas  City,  Missouri,  on 
November  24,  1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-32046  Filed  12-2-98;  8:45  am] 
BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9ft-CE-109-AD:  Amendment 
39-10925;  AO  98-25-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  IModel  172R 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Cessna  Aircraft 
Company  (Cessna)  Model  172R 
airplanes  that  are  not  equipped  with  an 
autopilot.  This  AD  requires  inspecting 
the  right  wing  for  an  incorrectly  routed, 
frayed,  or  damaged  aileron  control 
cable,  and  re-routing  any  incorrectly 
routed  cable  or  replacing  any  frayed  or 
damaged  cable.  The  AD  also  requires 
reporting  any  incorrectly  routed,  frayed, 
or  damaged  cable  to  the  Federal 
Aviation  Administration  (FAA).  This 
AD  is  the  result  of  a  report  of  an 
incorrectly  routed  aileron  control  cable 
in  the  right  wing  of  an  airplane  of  the 
same  type  design  to  those  affected  by 
this  AD.  TTie  cable  was  routed  over  the 
aileron  auto  pilot  actuator  pulley  and 
the  cable  was  rubbing  on  the  cable 
guard.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  aileron 
control  caused  by  a  damaged  or  frayed 
aileron  control  cable,  which  could  result 
in  loss  of  directional  control  of  the 
airplane. 

DATES:  Effective  December  18, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  22,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administi-ation  (FAA),  Centi^  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
109-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106. 

Service  information  that  appUes  to 
this  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company,  P.O.  Box 
7706,  Wichita,  Kansas  67277;  telephone: 
(316)  941-7550;  facsimile:  (316)  942- 
9008.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
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Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
109-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  M.  Ligon,  Aerospace  Engineer, 
FAA,  WicJiita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209,  telephone:  (316)  946-4138; 
fecsimile:  (316)  946-4407. 

i^PPLEMENTARY  INFORMATION: 
jDiscussion 

'    The  FAA  has  received  a  report  of  an 
incorrectly  routed  aileron  control  cable 
in  the  right  wing  of  a  Cessna  Model 
172R  airplane.  The  cable  was  routed 
over  the  aileron  auto  pilot  actuator 
pulley  and  the  cable  was  rubbing  on  the 
cable  guard. 

The  FAA  initially  covered  this  issue 
with  AD  98-13-41,  Amendment  39- 
10634  (63  FR  34800,  June  26, 1998). 
This  AD  requires,  among  other  things, 
inspecting  the  right  wing  of  certain 
Cessna  Model  172R  airplanes  for  an 
incorrectly  routed,  frayed,  or  damaged 
aileron  control  cable,  and  re-routing  any 
incorrectly  routed  cable  or  replacing  any 
frayed  or  damaged  cable. 
Accomplishment  of  the  inspection 
required  by  AD  98-13-41  is  required  in 
accordance  with  Cessna  Service  Bulletin 
!SB98-27-05,  dated  Jime  1, 1998. 

AD  98-13—41  also  requires  reporting 
any  incorrectly  routed,  frayed,  or 
damaged  cable  to  the  FAA. 

The  following  serial  nimibers  of  the 
Cessna  Model  172R  airplanes  were 
inadvertently  left  out  of  the 
Applicability  of  AD  98-13-41: 
17280437; 17280439; 17280454; 
17280456; and  17280459. 

Cessna  has  revised  Service  Bulletin 
SB9&-27-05  to  include  these  serial 
numbers.  Cessna  Service  Bulletin  SB98- 
1 27-05  incorporates  the  following  pages: 


Pages 


1,2,  9  and  10 
3  ttirough  8  ... 


Revision 
Level 


Revision  1  .... 
Original  issue 


Date 


August  1 7, 

1998 
June  1,  1998 


The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that: 

The  inspections  and  possible 
correction  and/or  replacement  of  the 


right  wing  aileron  control  cable  required 
by  AD  98-13-41  should  also  apply  to 
the  5  Model  172R  airplanes  previously 
referenced;  and 

AD  action  should  be  taken  to  prevent 
loss  of  aileron  control  caused  by  a 
damaged  or  frayed  aileron  control  cable, 
which  could  result  in  loss  of  directional 
control  of  the  airplane. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  these  5  Cessna  Model  172R 
airplanes  that  are  the  same  type  design 
to  those  included  in  AD  98-13-41,  the 
FAA  is  issuing  an  AD.  This  AD  requires 
inspecting  the  right  wing  for  an 
incorrectly  routed,  frayed,  or  damaged 
aileron  control  cable,  and  re-routing  any 
incorrectly  routed  cable  or  replacing  any 
frayed  or  damaged  cable.  The  AD  also 
requires  reporting  any  incorrectly 
routed,  frayed,  or  damaged  cable  to  the 
FAA.  Accomplishment  of  the  inspection 
is  required  in  accordance  with  the 
previously  referenced  service 
information.  Accomplishment  of  the 
correction  or  replacement  is  required  in 
accordance  with  the  applicable 
maintenance  manual. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  (possible  loss 
of  airplane  directional  control)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  fight  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wiH  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-109-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
inrolves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedvues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Anrnxtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-25-03    Cessna  Aircraft  Company: 

Amendment  39-10925;  Docket  No.  98- 
CE-109-AD. 

Applicability:  Mode]  172R  airplanes,  serial 
numbers  17280437, 17280439,  17280454, 
17280456,  and  17280459;  certificated  in  any 
category,  that  were  not  factory  equipped  with 
an  autopilot. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  loss  of  aileron  control  caused 
by  a  damaged  or  firayed  aileron  control  cable, 
which  could  result  in  los?  of  directional 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  right  wing  for  an  incorrectly 
routed,  frayed,  or  damaged  aileron  control 
cable,  in  accordance  with  the 
Accomplishment  Instructions  in  Cessna 
Service  Bulletin  SB98-27-05,  which 
incorporates  the  following  pages: 


Pages 

Revision 
Level 

Date 

1.2.  9  and  10 
3  ttirough  8 ... 

Revision  1  .... 
Original  Issue 

August  17. 

1998 
June  1,  1998 

(b)  Prior  to  further  flight,  re-route  any 
incorrectly  routed  cable  and  replace  any 
frayed  or  damaged  cable,  in  accordance  with 
the  applicable  maintenance  manual. 

(c)  If  an  incorrectly  routed,  damaged,  or 
frayed  cable  is  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD,  submit  a  report  of 
inspection  findings  to  the  Manager,  Wichita 
Manufacturing  Inspection  Office,  1801 
Airport  Road,  Room  101,  Mid-Continent 
Airjwrt.  Wichita,  Kansas,  67209;  telephone: 
(316)  946-4175;  facsimile:  (316)  946-4452. 
The  report  must  include  the  condition  found, 
date  of  inspection,  and  the  serial  number  of 


the  airplane.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspwction  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas,  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Wichita  ACO. 

(f)  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Cessna  Service 
Bulletin  SB98-27-05,  which  incorporates  the 
following  pages: 


1.2.  9  and  10 
3  ttirough  8  ... 


Revision 
Level 


Revision  1  .... 
Original  Issue 


Date 


August  1 7, 

1998 
June  1.  1998 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Cessna  Aircraft  Company,  P.O.  Box 
7706,  Wichita,  Kansas  67277.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
December  18, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
November  24, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-32044  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-CE-107-AD;  Amendmwit 
39-10924;  AD  98-25-02] 

RIN  2120-AA64 

Ainworthlness  Directives;  BFGoodrich 
Avionics  Systems,  Inc.  SKYWATCH 
SKY497  Installations  with  a  Top- 
Mounted  Antenna 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for  * 

comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  BFGoodrich  Avionics 
Systems.  Inc.  (BFGoodrich) 
SKYWATCH  SKY497  installations  with 
a  top-mounted  antenna  that  are  installed 
on  aircraft.  This  AD  requires 
incorporating  information  into  the 
airplane  flight  manual  (AFM)  that 
specifies  verifying  the  correct  antenna 
configuration  each  time  an  aircraft 
equipped  with  a  SKY497  installation 
with  a  top-mounted  antenna  is 
powered-up.  The  AD  also  requires 
removing  from  service  any  of  these 
SKY497  installations  with  an  incorrect 
antenna  configuration.  This  AD  results 
from  numerous  reports  of  internal 
component  failiue  of  the  above- 
referenced  installations,  which  changed 
the  antenna  configuration  {from  TOP  to 
BOTTOM  mount).  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
display  of  target  indicators  on  the  wrong 
side  of  the  aircraft  caused  by  an  internal 
component  failure  in  the  SKY497 
installations  with  a  top-mounted 
anterma,  which  could  result  in  the  pilot 
making  an  incorrect  initial  maneuver 
based  on  the  displayed  LnformaUon 
while  trying  to  visually  acquire  the 
aircraft. 

DATES:  Effective  December  22,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  29,  1999. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
107-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 

Service  information  that  appUes  to 
this  AD  may  be  obtained  from 
BFGoodrich  Avionics  Systems,  Inc., 
5353  52nd  Street,  Southeast,  P.O.  Box 
873,  Grand  Rapids,  Michigan  49588- 
0873;  telephone:  (800)  453-0288; 


Discussion 


Relevant  S 
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lations  with 
are  installed 


facsimile:  (616)  285-4224.  This 
information  may  also  he  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
jDocket  No.  98-CE-107-AD,  Room  1558, 
[601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Ocker,  Aerospace  Engineer, 
FAA,  Chicago  Aircraft  Certification 
Office,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018;  telephone:  (847) 
294-7126;  facsimile:  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

BFGoodrich  has  communicated  to  the 
FAA  11  reports  of  internal  component 
failure  of  BFGoodrich  SKYWATCH 
'SKY497  installations  writh  a  top- 
mounted  antenna.  When  this  failure 
occiu^,  the  antenna  configviration 
changes  fi-om  the  TOP  to  BOTTOM 
mount;  e.g.,  the  actual  target  at  the  9 
o'clock  position  relative  to  the  aircraft 
shows  on  the  SKY497  installation  in  the 
3  o'clock  position. 

;     This  condition,  if  not  corrected  in  a 
I  timely  manner,  could  result  in  the 
display  of  target  indicators  on  the  wrong 
side  of  the  aircraft.  The  SkyWatch 
system  is  an  advisory  system  and  the 
pilot  should  not  maneuver  based  on  the 
displayed  information  alone.  However, 
I  the  pilot  may  make  an  incorrect  initial 
maneuver  based  on  the  displayed 
:  information  while  trying  to  visually 
acquire  the  aircraft. 

Relevant  Service  Information 

BFGoodrich  has  issued  Alert  Service 
Bulletin  SB  #78A,  dated  October  21, 
1998.  which  specifies  procedures  for 
verifying  that  the  SKY497  antenna 
configuration  is  in  the  top  mount 
position  every  time  an  affected  aircraft 
is  powered-up. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  the  display  of  target  indicators 
on  the  wrong  side  of  the  aircraft  caused 
by  the  current  design  of  the  SKY497 
installations  with  a  top-mounted 
antenna.  This  could  result  in  the  pilot 
making  incorrect  aircraft  maneuvers 
based  on  the  displayed  information. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  aircraft  equipped  with 
:SKY497  installations  with  a  top- 


moimted  antenna,  the  FAA  is  taking  AD 
action.  This  AD  requires  incorporating 
information  into  the  airplane  flight 
manual  (AFM)  that  specifies  verifying 
the  correct  antenna  configLuation  each 
time  an  aircraft  equipped  with  a 
SKY497  installation  with  a  top-mounted 
antenna  is  powered-up.  The  AD  also 
requires  removing  from  service  any  of 
these  SKY  497  installations  with  an 
incorrect  antenna  configuration. 

Determination  of  the  Efifiective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportimity  to  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripUcate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-107-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of /I  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  significant  regidatory  action 
urider  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pqhcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113,  44701. 

§39.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9S-25-02    BFGoodrich  Avionics  Systems, 
Inc.:  Amendment  39-10924,  Docket  No. 
98-CE-107-AD. 
Applicability:  SKYWATCH  SKY497 
installations  with  a  top-mounted  antenna 
th^  are  installed  on,  but  not  limited  to,  the 
following  aircraft,  all  serial  numbers, 
certificated  in  any  category: 
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Manufacturer 

Aircraft  models  and/or  se- 
ries 

Raytheon 

Beech  90.  100.  200.  and 

300  Series. 

Cessna 

172.  182,206.208.210. 

300.  400.  and  500  Se- 

ries. 

Piper 

PA-23.  PA-31-360,  PA- 

31T.  PA-32,  PA-34. 

PA-»2,  and  PA^6. 

Hawker  

HS-700  and  HS-800. 

Mitsubishi  

MU-2  Series. 

Dassault  

F10. 

Mooney  

M20  Series. 

Bombardier 

DHC-6  Series. 

West- wind  

1124. 

Bell  

407. 

Eurocopter 

AS365. 

Socata  

TBM700. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojDerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sfjecific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  display  of  target  indicators 
on  the  wrrong  side  of  the  aircraft  caused  by 
an  internal  component  failure  in  the  SKY497 
installations  with  a  top-mounted  antenna, 
which  could  result  in  the  pilot  making  an 
incorrect  initial  maneuver  based  on  the 
displayed  information  while  trying  to 
visually  acquire  the  aircraft,  accomplish  the 
following: 

(a)  Within  the  next  25  hours  time-in- 
service  ( nS)  after  the  effective  date  of  this 
AD,  place  the  information  in  the  Appendix 
to  this  AD  into  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM). 

(1)  This  information  specifies  verifying  the 
correct  antenna  configuration  each  time  an 
aircraft  equipped  with  a  SKY497  installation 
with  a  top-mounted  antenna  is  powered-up. 

(2)  This  information  is  a  duplication  of  the 
information  presented  in  BFGoodrich  Alert 
Service  Bulletin  #78A,  dated  October  21, 
1998. 

(b)  If  an  incorrect  antenna  configuration  is 
found  during  any  of  the  power-up  procedures 
specified  in  the  AFM  information  required  by 
this  AD,  prior  to  further  flight,  remove  the 
SKY497  installation  from  service. 

(c)  Inserting  the  information  into  the 
Limitations  Section  of  the  AFM  as  required 
by  paragraph  (a)  of  this  AD  may  be  performed 
by  the  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  FR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 


compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Chicago  Aircraft 
Certification  Office  (ACO),  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Chicago  ACO. 

(f)  The  service  information  referenced  in 
this  AD  may  be  obtained  fi^m  BFGoodrich 
Avionics  Systems,  Inc.  5353  52nd  Street, 
Southeast,  P.O.  Box  873,  Grand  Rapids, 
Michigan  49588-0873.  This  document  or 
other  information  related  to  this  AD  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri. 

(g)  This  amendment  becomes  effective  on 
December  22,  1998. 

BILUNQ  CODE  4910-13-U 
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APPENDIX  TO  AD  98-25-02; 
AMENDMENT  39-10924;  DOCKET  NO.  98-CE-107-AD. 

POWER-UP  PROCEDURES  FOR  SKYWATCH  SKY497 
INSTALLATIONS  WITH  A  TOP-MOUNTED  ANTENNA 


The  following  power-up  procedure  must  be  accomplished  each  time  the  system  is 
powered-up: 

* 

1.  If  a  WX-IOOO  is  instaUed  wfth  the  SKYWATCH,  ensure  diat  die  STORMSCOPE/CWS  switch  is 
m  the  CWS  posidon. 

2.  At  the  SKYWATCH  display,  access  die  service  menu  by  holding  die  left  two  buttons  depressed 
and  switch  die  system  on.  Hold  die  buttons  until  the  Service  Menu  is  displayed.  The  Service 
Menu  is  shown  in  figure  1. 


/>,        „,_,  ,.,,,_.,                              ,.    .,   ,        ,-1 

«\ 

y^^^ — ■^■N-'^ 

/tjcy4*7  txmxtx  nwuNT) 

/                         SySTOI  LOC 

1                synvt  MfTK 

1               csouNB  Tnr                 1 

0\     "'^'^                        StLKT    /O 

X  V- — ^  / 

w                                                            -^ 

Figure  I. 


Figured. 


Highlight  SYSTEM  DATA  (press  NEXT  button  two  times)  and  dien  press  SELECT.  The 
SYSTEM  DATA  screen,  as  shown  in  figure  2  will  be  displayed. 

Highlight  CONFIGURATION  by  pressing  die  NEXT  button  and  dien  press  SELECT.  The 
configuration  display  consists  of  4  pages.  Advance  to  Page  3  of  4'(see  figure  3)  by  pressing  die 
NEXT  button  two  times. 


5.    Verify  that  the  antenna  position  is  configured  for  TOP  mount  (i.e.,  as  shown  in  figure  3). 
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APPENDIX  TO  AD  98-25-02; 
AMENDMENT  39-10924;  DOCKET  NO.  98-CE-107-AD. 

POWER-UP  PROCEDURES  FOR  SKYWATCH  SKY497 
INSTALLATIONS  WITH  A  TOP-MOUNTED  ANTENNA 

(Continued) 


Figures. 


6.    If  the  antenna  configuration  is  correct,  press  EXIT  until  the  start-up  screen  (see  figure  4)  is 
displayed 


Figure  4. 

7.  If  a  WX- 1 000  is  installed,  position  the  STORMSCOPE/CWS  switch  to  the  STORMSCOPE 
position  and  exit  the  STORMSCOPE  service  menu  by  pressing  the  EXIT  button. 

8.  If  the  antenna  configuration  is  not  correct  (Le.,  configured  for  BOTtom  mount),  turn 
SKYWATCH  off  and  return  die  unit  for  service. 


Issued  in  Ka 
November  24, 
Michael  Gallaj 

Manager,  Smai 
Certification  Si 
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I  Issued  in  Kansas  City,  Missouri,  on 
November  24,  1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  98-32101  Filed  12-2-98;  8:45  ami 

BtLUNQ  CODE  4910-13-C 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-258-AD;  Amendment 
39-10927;  AD  9^-25-04] 

RIN2120-nAA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  McDonnell 
EXouglas  Model  MD-90-30  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  debris  in  the  areas 
behind  the  aft  lavatory  toilet  shroud, 
behind  the  aft  lavatory  modules,  and 
below  the  cabin  floor  aft  of  the  aft  cargo 
compartment  bulkhead;  and  removal  of 
debris.  This  amendment  also  requires 
modification  of  the  lavatory  toilet 
shroud  assemblies  and  modification  of 
the  lavatory  entry  door  louvers,  which 
terminates  the  repetitive  inspections. 
This  amendment  is  prompted  by  reports 
of  paper  debris  collecting  below  the 
cabin  floor.  The  actions  specified  by  this 
AD  are  intended  to  prevent  paper  debris 
from  collecting  below  the  cabin  floor, 
which  could  result  in  a  potential  fire 
hazard  or  possible  loss  of  elevator 
control  system  redundancy. 
DATES:  Effective  January  7,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  7, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 


Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  H.  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes  was  published  in  the  Federal 
Register  on  May  20, 1998  (63  FR  27692). 
That  action  proposed  to  require 
repetitive  inspections  to  detect  debris  in 
the  areas  behind  the  aft  lavatory  toilet 
shroud,  behind  the  aft  lavatory  modules, 
and  below  the  cabin  floor  aft  of  the  aft 
cargo  compartment  bulkhead;  and 
removal  of  debris.  That  action  also 
proposed  to  require  modification  of  the 
lavatory  toilet  shroud  assembhes  and 
modification  of  the  lavatory  entry  door 
louvers,  which  would  terminate  the 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Withdraw  the  Proposed 
Rule 

One  commenter  [The  Boeing 
Company,  Douglas  Products  Division 
(DPD))  "takes  serious  issue"  with  a 
statement  that  appears  in  the  Summary 
section  of  the  preamble  of  the  proposed 
rule.  That  statement  specifies  that  the 
proposed  rule  is  prompted  by  reports  of 
paper  debris  collecting  on  the  hot 
pneumatic  ducts  below  the  cabin  floor. 
The  commenter  indicates  that  it  has 
never  seen  or  reported  paper  on  the 
pneumatic  duct,  nor  has  the  commenter 
received  such  reports  from  others.  In 
addition,  the  commenter  states  that  a  lit 
cigarette  has  always  been  suggested  as 
the  potential  fire  hazard  not  paper 
debris  on  the  ducts. 

The  FAA  infers  from  the  commenter's 
remarks  that  it  requests  the  proposed 
AD  be  withdrawn.  The  FAA  does  not 
concur.  The  FAA  acknowledges  that  it 


has  not  received  reports  of  paper  debris 
collecting  on  the  hot  pneumatic  ducts. 
Since  paper  debris  collecting  below  the 
cabin  floor  poses  a  potential  fire  hazard 
and  could  result  in  possible  loss  of 
elevator  control  system  redundancy,  the 
FAA  must  issue  this  final  rule  to  correct 
that  unsafe  condition. 

However,  the  FAA  has  received 
reports  of  paper  debris  collecting  below 
the  cabin  floor,  and  has  revised  the 
Summary  section  and  the  unsafe 
condition  of  this  final  rule  to  clarify  this 
information. 

Request  To  Remove  Reporting 
Requirement 

One  commenter  has  no  objection  to 
the  proposed  inspection  and 
modifications  specified  in  the  proposal. 
However,  the  commenter  requests  that 
the  proposed  rule  provide  relief  from 
the  reporting  requirement  specified  in 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-25A017,  which  is 
referenced  in  the  proposed  rule  as  the 
appropriate  source  of  service 
information.  The  commenter  suggests 
either  exempting  operators  from  the 
reporting  requirement,  or  only  requiring 
operators  to  report  initial  inspection 
results  to  McDonnell  Douglas.  The 
commenter  states  that  reporting  both 
positive  and  negative  findings  of  initial 
and  repetitive  inspections,  as  specified 
in  the  alert  service  bulletin,  seems  to  be 
more  of  an  industry  evaluation  to 
determine  the  viability  of  the  AD,  rather 
than  an  AD-mandated  issue. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  points 
out  that  the  proposed  rule  does  not 
specify  a  requirement  for  reporting 
inspection  findings  to  the  manufacturer. 
The  alert  service  bulletin  referenced  by 
the  commenter  is  cited  in  the  AD  to 
provide  procedures  for  accomphshment 
of  the  required  inspection.  However,  to 
eliminate  any  confusion  concerning  a 
reporting  requirement,  this  final  rule 
has  been  revised  to  cite  specific 
paragraphs  of  the  alert  service  bulletin 
thaVare  required  to  be  accomplished. 
Additionally,  the  issuance  date  of 
Revision  ROl  of  the  alert  service  bulletin 
has  been  changed  from  October  15, 
19&e,  to  October  16,  1997,  in  this  final 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  vdth  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
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on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  55  Model 
MI>-90-30  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  19  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomphsh  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $5,700,  or  $300  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  modification  of  the  toilet 
shroud  assemblies,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  be  supphed  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  modification  on  U.S.  operators  is 
estimated  to  be  $1,140,  or  $60  per 
airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  modification  of  the  lavatory 
entry  door  louvers,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  be  supphed  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  modification  on  U.S.  operators  is 
estimated  to  be  $1,140,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
imphcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  eveduation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
.part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-04  McDonnell  Douglas:  Amendment 
39-10927.  Docket  97-NM-258-AD. 
Applicability:  Model  MD-90-30  series 
airplanes;  as  listed  in  paragraph  l.A.l.  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-25A017.  Revision  ROl,  dated  October 
16, 1997,  McDonnell  Douglas  Service 
Bulletin  MD90-25-022,  Revision  ROl.  dated 
October  15,  1997,  and  McDonnell  Douglas 
Service  Bulletin  MD90-25A023,  Revision 
ROl,  dated  October  15, 1997;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l>een  eliminated,  the  request  should  include 
specific  prop)osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  potential  fire  hazard  or  the 
possible  loss  of  elevator  control  system 
redundancy  due  to  paper  debris  collecting 
below  the  cabin  floor,  accomplish  the 
following: 

(a)  Within  450  flight  hours  or  3  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  inspection  to  detect 


paper  and  lint  debris  in  the  areas  behind  the 
aft  lavatory  toilet  shroud,  behind  the  aft 
lavatory  modules,  and  below  the  cabin  floor 
aft  of  the  aft  cargo  compartment  bulkhead,  in 
accordance  with  paragraphs  3.A.1  through 
3.A.15  inclusive  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD9O-25A017,  Revision 
ROl,  dated  October  16, 1997.  If  any  debris  is 
found,  prior  to  further  flight,  remove  it  in 
accordance  with  the  alert  service  bulletin. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  450  flight  hours. 

(b)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  lavatory  toilet 
shroud  assemblies  in  accordance  with 
paragraph  3.  ("Accomplishment 
Instructions")  of  McDonnell  Douglas  Service 
Bulletin  MD90-25-022,  Revision  ROl,  dated 
October  15. 1997. 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  lavatory  entry 
door  louvers  in  accordance  with  paragraph  3. 
("Accomplishment  Instructions")  of 
McDonnell  Douglas  Service  Bulletin  MD90- 
25-023,  Revision  ROl,  dated  October  15, 
1997. 

(d)  Modification  of  the  toilet  shroud 
assemblies  and  the  lavatory  entry  door 
louvers  in  accordance  with  paragraphs  (b) 
and  (c)  of  this  AD  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-25A017,  Revision  ROl,  dated 
October  16, 1997;  McDonnell  Douglas 
Service  Bulletin  MD90-25-022,  Revision 
ROl,  dated  October  15, 1997;  and  McDonnell 
Douglas  Service  Bulletin  MD90-25-023. 
Revision  ROl.  dated  October  15, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
pait  51.  Copies  may  be  obtained  from  The 
Boeing  Company,  Douglas  Products  Division, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 


Office  of  the  F 
Capitol  Street, 
DC. 

(h)  This  ame 
January  7, 199 

Issued  in  Re 
November  25, 
OarreU  M.  Fed 
Acting  Manage 
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OfiRce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
January  7, 1999. 

ksued  in  Renton,  Washington,  on 
November  25, 1998. 
Oarrell  M.  Pederaon, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  98-32098  Filed  12-2-98;  8:45  am) 
BLUNG  COOE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

Pocket  No.  98-NM-264-nAD;  Amendment 
39-10928;  AD  98-25-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Airt>us  Model 
A321 -111, -112,  and -131  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A321-111,  -112,  and  -131  series 
{drplanes.  This  action  requires  repetitive 
inspections  to  detect  fatigue  cracking  in 
the  area  surroimding  certain  attachment 
holes  of  the  forward  pintle  fittings  of  the 
main  landing  gear  (MLG)  and  the 
actuating  cylinder  anchorage  fittings  on 
the  inner  rear  spar;  and  repair,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  on 
the  inner  rear  spar  of  the  wings,  which 
could  result  in  reduced  structiu^l 
integrity  of  the  airplane. 
DATES:  Effective  December  18, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 


264-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
hidustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  Airbus  Model  A321-111,  -112, 
and  -131  series  airplanes.  The  DGAC 
advises  that,  during  full-scale  testing  of 
a  Model  A320  test  article,  fatigue 
cracking  was  detected  between  64,120 
and  82,607  total  simulated  flight  cycles, 
hivestigation  revealed  that  the  fatigue 
cracks  originated  at  the  attachment 
holes  of  the  forward  pintle  fittings  and 
the  actuating  cylinder  anchorage 
fittings.  Such  fatigue  cracking  on  the 
inner  rear  spar  of  the  wings,  if  not 
detected  and  corrected,  could  result  in 
reduced  structiu-al  integrity  of  the 
airplane. 

Similar  Airplane  Models 

The  iimer  rear  spar  construction  of 
the  wongs  of  Model  A3  21  series 
airplanes  is  similar  in  design  to  that  of 
Model  A320  series  airplanes.  Therefore, 
Model  A321  series  airplanes  may  be 
subject  to  the  same  unsafe  condition 
revealed  on  the  Model  A320  series 
airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-57-1101,  dated  July  24, 1997, 
which  describes  procedures  for 
repetitive  ultrasonic  inspections  to 
detect  fatigue  cracking  in  the  area 
surrounding  certain  attachment  holes  of 
the  forward  pintle  fittings  of  the  main 
landing  gear  (MLG)  and  the  actuating 
cylinder  anchorage  fittings  on  the  inner 
rear  spar. 

Airbus  also  has  issued  Service 
Bulletin  A32O-57-1100,  including 
Appendix  1,  both  dated  July  28, 1997. 
This  service  bulletin  describes 
procedures  for  visual  and  eddy  current 
inspections  to  detect  cracking  in  the 


area  surrounding  certain  attachment 
holes  of  the  forward  pintle  fittings  of  the 
MLG  and  the  actuating  cylinder 
anchorage  fittings  on  the  inner  rear  spar; 
follow-on  corrective  actions,  if 
necessary;  and  rework  of  the  attachment 
holes,  which  ehminates  the  need  for  the 
repetitive  ultrasonic  inspections 
described  in  Airbus  Service  Bulletin 
A320-57-1101. 

Accomplishment  of  the  actions 
specified  in  Airbus  Service  Bulletin 
A32O-57-1101  or  A3 20-5 7-1 100  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  Airbus  Service  Bulletin  A320- 
57-1101  as  mandatory  and  issued 
French  airworthiness  directive  98-212- 
116(B),  dated  June  3, 1998,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
opeiiBtion  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  fatigue  cracking  on  the  inner 
rear  spar  of  the  wings,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  Airbus  Service  Bulletin  A320-57- 
1101  described  previously,  except  as 
discussed  below.  This  AD  also  provides 
for  optional  terminating  action  for  the 
repetitive  inspections  required  by  this 
AD. 

Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
DGAC,  the  FAA  has  determined  that  the 
repetitive  inspections  required  by  this 
AD  can  be  allowed  to  continue  in  Ueu 
of  accomphshment  of  a  terminating 
action.  In  making  this  determination, 
the  FAA  considers  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  adequately  assured  by 
accompUshing  the  repetitive  inspections 
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to  detect  cracking  before  it  represents  a 
hazard  to  the  airplane. 

Dififierences  Between  Rule  and  Service 
Bulletin 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  cracking  conditions  in 
the  area  surrounding  certain  attachment 
holes  of  the  forward  pintle  fittings  of  the 
MLG,  this  AD  requires  the  repair  of  the 
fatigue  cracking  to  be  accompHshed  in 
accordance  with  a  method  approved  by 
either  the  FAA,  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  will  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  is  acceptable  for  compliance  with 
this  AD. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U.  S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  20  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figvues,  the  cost 
impact  of  the  inspection  proposed  by 
this  AD  would  be  $1,200  per  airplane, 
per  inspection  cycle. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  it  would  take  approximately  520 
work  hours  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  would  be 
approximately  $17,540  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $48,740  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 


made  efi'ective  in  less  than  30  days  after 
pubhcation  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  pubHc 
comment,  comments  are  invited  on  this 
rule,  hiterested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  tripUcate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-264-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-05     Airbus  Industrie:  Amendment 
3»-10928.  Docket  98-NM-264-AD. 

Applicability:  Model  A321-111.  -112,  and 
-131  series  airplanes;  except  those  on  which 
Airbus  Modification  24977  has  been 
accomplished  during  production,  or  on 
which  the  action  described  in  Airbus  Service 
Bulletin  A320-57-1100,  dated  )uly  28.  1997 
(Airbus  Modification  26010}  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  on 
the  inner  rear  spar  of  the  wings,  which  could 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  120  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  ultrasonic  inspection  to 
detect  fatigue  cracking  in  the  area 
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sxuTounding  certain  attachment  holes  of  the 
forward  pintle  fittings  of  the  main  landing 
gear  (MLC)  and  the  actuating  cylinder 
anchorage  fittings  on  the  inner  rear  sfwr,  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1101.  dated  July  24, 1997. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  repair  the  sealant  in  the 
inspected  areas  and  repeat  the  ultrasonic 
iaspections  thereafter  at  intervals  not  to 
exceed  7,700  flight  cycles. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
TYansport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC)  (or  its  delegated  agent). 

(b)  Accomplishment  of  visual  and  eddy 
current  Lnsp>ections  to  detect  cracking  in  the 
area  surrounding  certain  attachment  holes  of 
the  forward  pintle  fittings  of  the  MLC  and  the 
actuating  cylinder  anchorage  fittings  on  the 
inner  rear  spar;  follow-on  corrective  actions, 
as  applicable;  and  rework  of  the  attachment 
holes;  in  accordance  with  Airbus  Service 
Bulletin  A320-57-1100,  dated  July  28,  1997, 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD.  If  any  cracking  is  detected  during 
accomplishment  of  any  inspection  described 
in  the  service  bulletin,  and  the  service 
bulletin  specifies  to  contact  Airbus  for 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  either  the  Manager,  International  Branch, 
ANM-116,  or  the  DGAC  (or  its  delegated 
agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiT>m  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraphs  (a)(2) 
and  (b)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Airbus  Service  Bulletin 
A320-57-1101,  dated  July  24, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
8Kxordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transpwrt  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
TOO,  Washington,  DC 


Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-212- 
116(B),  dated  June  3, 1998. 

(f)  This  amendment  becomes  effective  on 
December  18, 1998. 

Issued  in  Renton,  Washington,  on 
November  25, 1998. 

barrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-32099  Filed  12-2-98;  8:45  am] 

BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[AlrsfMce  Dockst  No.  98-ACE-44] 

Remove  Class  D  Airspace;  Fort 
Leavenwortti,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments;  extension  of  comment 
period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  period  on  a 
Direct  final  rule;  request  for  comments 
which  proposed  to  remove  the  Class  D 
airspace  at  Fort  Leavenworth,  KS.  This 
action  is  being  taken  due  to  a  delay  in 
distribution  of  the  Direct  final  rule; 
request  for  comments  document. 

DATES:  Comments  must  be  received  on 
or  before  December  10, 1998. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager, 
Airspace  Branch,  ACE-520,  Federal 
Aviation  Administration,  Docket  No. 
98-ACE-44,  601  East  12th  Street. 
Kansas  City.  MO  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 
Background 

Airspace  Docket  No.  98-ACE-44. 
pubUshed  on  October  28. 1998  (63  FR 
57585)  proposed  to  remove  the  Class  D 
airspace  at  Fort  Leavenworth,  KS.  This 
action  wall  extend  the  comment  period 
closing  date  on  that  airspace  docket 
&t)m  November  17, 1998,  to  December 
10, 1998,  to  allow  for  a  44-day  comment 
period  instead  of  the  existing  20  day 
comment  period. 

List  of  Subiects  in  14  CFR  Part  71 

Airpsace,  Incorporation  by  reference, 
Navigation  (air). 


Extension  of  Comment  Period 

The  comment  period  closing  date  on 
Aiijpace  Docket  No.  98-ACE-44  is 
hereby  extended  to  E)ecember  10.  1998. 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
19M  Comp.,  p.  389. 

Issued  in  Kansas  City,  MO,  on  November 
17,  1998, 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-32138  Filed  12-2-98;  8:45  am] 
BM.LMQ  CODE  4«10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  No.  PA-4062a;  FRL-6194-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  estabhshes 
and  requires  volatile  organic 
compoimds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  five  major 
sources  located  in  Pennsylvania.  EPA  is 
approving  these  source-specific  plan 
approvals,  operating  and  compUance 
permits  that  estabUsb  the  above- 
mentioned  RACT  requirements  in 
accordance  with  the  Clean  Air  Act. 
DATES:  This  direct  final  rule  is  effective 
on  February  1,  1999  without  further 
notice,  imless  EPA  receives  adverse 
written  comment  by  January  4, 1999.  If 
EPA  receives  such  comments,  it  will 
pubhsh  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  pubhc  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry.  Air  Protection 
Division.  Mailcode  3 API  1 .  U.S. 
Environmental  Protection  Agency. 
Region  ID.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Enviroiunental  Protection  Agency, 
Region  m.  1650  Arch  Street. 
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Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller  (215)  814-2068,  at  the  EPA 
Region  III  office  or  via  e-mail  at 
miller.linda@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  above  Region  III 
address. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  31, 1995,  November  15.  1995, 
March  21, 1996,  and  September  13. 
1996.  the  Commonwealth  of 
Pennsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  The  SEP  revision  establishes 
euid  requires  volatile  organic 
compoimds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  five  major 
sources  located  in  Peimsylvania.  Each 
source  subject  to  this  rulemaking  will  be 
identified  and  discussed  below.  Any 
plan  approvals  and  operating  permits 


submitted  coincidentally  with  those 
being  approved  in  this  dociunent.  and 
not  identified  below,  will  be  addressed 
in  a  separate  rulemaking  action. 
Pursuant  to  sections  182(b)(2)  and  182(f) 
of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NO. 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
estabhshed  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattairmient  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attaiimient  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimiun, 
moderate  ozone  nonattairmient  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania.  The  Pennsylvania 
submittals  that  are  the  subject  of  this 
document  are  meant  to  satisfy  the  RACT 
requirements  for  five  sources  in 
Pennsylvania. 


Summary  of  3IP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals, 
operating  and  compUance  permits  can 
be  found  in  the  docket  and 
accompanying  technical  support 
document  (TSD)  and  will  not  be 
reiterated  in  this  document.  Briefly, 
EPA  is  approving  a  revision  to  the 
Pennsylvania  SIP  pertaining  to  the 
determination  of  RACT  for  five  major 
sources.  Several  of  the  plan  approvals, 
comphance  and  operating  permits 
contain  conditions  irrelevant  to  the 
determination  of  VOC  or  NO,  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for 
source-specific  VOC  or  NO,  RACT. 

RACT  Determinations 

The  following  table  identifies  the 
individual  plan  approvals,  operating 
and  compliance  permits  EPA  is 
approving.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  docimient,  which  is 
available  upon  further  request  from  the 
EPA  Region  lU  office  listed  in  the 
ADDRESSES  section  of  this  document. 


Pennsylvania— VOC  and  NO,  Ract  Determinations  for  Individual  Sources 


Source 


Columbia   Gas   Transmission   CorportatiorvArtemas 

Compressor  Station. 
Columbia   Gas   Transmission   CorportatiorvDonegal 

Compressor  Station. 
Columbia  Gas  Transmission  Corportation-Gettysburg 

Compressor  Station. 
Columbia     Gas     Transmission     Corportation-Eagle 

Compresor  Station. 
Columbia       Gas       Transmission       Corportation- 

Downingtown  Compressor  Station. 


County 


Bedford 

WasNngton 

Adam 

Chester 

Chesfer 


Plan  Approval 
(PA  #)  Operat- 
ing Permit  (OP 
#)  Compliance 
Pennit  (CP  #) 


PA  05-2006 

PA  63-000-. 

631 
OP  01-2003 

OP  15-631 

CP  15-0020 


Source  type 


Natural  Gas  Transmission 
Natural  Gas  Transmission 
Natural  Gas  Transmission 
Natural  Gas  Transmission 
Natural  Gas  Transmission 


"Major 
source" 
pollutant 


NO.. 

NO.  and 
VOC. 
NO.. 

NO.  and 
VOC. 
NO.. 


in.  Adminij 
A.  Executivt 


B.  Executivi 

Under  E.C 
a  regulation 
statute  and  1 
a  state,  loca^ 
unless  the  F 
the  funds  n( 
compliance 
govenmient 
unfunded.  I 
Office  of  M£ 
description 
consultatior 
affected  stat 
govenmient 
concerns.  c( 
communica 
and  a  staten 
issue  the  re( 
12875  requi 
effective  pn 
officials  anc 
state,  local, 
provide  mej 
the  develop 
containing  s 
mandates." 
a  mandate  c 
government 
any  enforce; 
Accordingl) 
section  1(a) 
to  this  rule. 

C  Executivi 


EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  rule  should 
adverse  comments  be  filed.  This  rule 
will  be  effective  February  1,  1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  4, 1999. 


If  EPA  receives  such  comments,  then 
EPA  will  pubhsh  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubhc  is  advised  that  this 
rule  will  be  effective  on  February  1, 
1999  and  no  further  action  vdll  be  taken 
on  the  proposed  rule.  If  adverse 


comments  are  received  that  do  not 
pertain  to  all  paragraphs  subject  to  this 
rule,  those  paragraphs  not  affected  by 
the  adverse  comments  will  be  finalized 
in  the  manner  described  here.  Only 
those  paragraphs  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 

II.  Final  Action 

EPA  is  approving  two  plan  approvals, 
two  operating  permits  and  one 
compliance  permit  for  NO,  and/or  VOC 
RACT  for  five  individual  sources. 


an  economii 
action  as  de 
12866,  and : 
environmen 
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)ermits  can 


m.  Administrative  Requirements 

A.  Executive  Order  12866 

1 1  The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  hmds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation,  hi  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

t 

I '  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Ebcecutive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 


would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Afr  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibihty  analysis 


would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  versus 
U.S.  EPA,  427  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  armual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
milUon  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  QStabhsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milhon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  appUcability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obhgations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
appUcabiUty. 
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H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  1,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  VOC  and  NOx  RACT 
determinations  for  a  number  of 
individual  sources  in  Feimsylvania  as  a 
revision  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  13,  1998. 
William  Wisnewsld, 
Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(137)  to  read  as 
follows: 

S  52.2020    Identification  of  plan. 

•         •         «         »        » 

(c)  *   *   * 

(137)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
May  31,  1995,  November  15, 1995, 
March  21. 1996  and  September  13, 1996 
by  the  Pennsylvania  Department  of 
Environmental  Protection. 

(i)  Incorporation  by  reference. 

(A)  Four  letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  plan 
approvals,  operating  or  compliance 
permits  on  the  following  dates:  May  31, 
1995,  November  15.  1995.  September 
13.  1996  and  March  21.  1996. 

(B)  Plan  approvals  (PA).  Operating 
permits  (OP),  Compliance  Permits  (CP): 


(1)  Columbia  Gas  Transmission 
Corporation — Artemas  Compressor 
Station,  Bedford  County,  PA  05-2006, 
effective  April  19,  1995;  except  for  the 
plan  approval  expiration  date  and  item 
(or  portions  thereof)  Nos.  4  and  13 
relating  to  non-RACT  provisions. 

[2]  Columbia  Gas  Transmission 
Corporation — Donegal  Compressor 
Station.  Washington  Coimty,  PA  63- 
000-631,  effective  July  10,  1995;  except 
for  the  plan  approval  expiration  date 
and  item  (or  portions  thereof)  Nos.  9 
and  20  relating  to  non-RACT  provisions. 

(3)  Columbia  Gas  Transmission 
Corporation — Gettysburg  Compressor 
Station,  Adam  County,  OP  01-2003, 
effective  April  21,  1995;  except  for  the 
operating  permit  expiration  date  and 
item  (or  portions  thereof)  No.  13  relating 
to  non-RACT  provisions. 

(4)  Colmnbia  Gas  Transmission 
Corporation — Eagle  Compressor  Station, 
Chester  County,  OP  15-022,  effective 
February  1,  1996;  except  for  the 
operating  permit  expiration  date  and 
item  (or  portions  thereof)  Nos.  9  and  10 
relating  to  non-RACT  provisions. 

(5)  Columbia  Gas  Transmission 
Corporation — Downingtown 
Compressor  Station,  Chester  County. 
CP-1 5-0020.  effective  September  15, 
1995;  except  for  the  compliance  permit 
expiration  date  and  item  (or  portions 
thereof)  Nos.  2  and  6  relating  to  non- 
RACT  provisions. 

(ii)  Additional  Material — Remainder 
of  the  Commonwealth  of  Pennsylvania's 
May  31, 1995.  November  15.  1995, 
March  21,  1996  and  September  13,  1996 
VOC  and  NOx  RACT  SIP  submittals. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  162-0109:  FRL-6194-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
BartMra  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finahzing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  CaUfomia  State 
Implementation  Plan  (SEP)  proposed  in 
the  Federal  Register  on  August  11, 
1998.  The  revised  rule  controls  VOC 
emissions  from  sources  coating  metal 
parts  and  products  in  the  Santa  Barbara 


County  Air  Pollution  Control  District. 
EPA's  final  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  finalizing  this 
action  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs) 
according  to  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  is  finalizing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  CAA 
provisions  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  this  revision,  while 
strengthening  the  SIP,  also  does  not 
meet  fully  the  CAA  provisions  regarding 
plan  submissions  and  requirements  for 
nonattainment  areas.  Because  of  this 
limited  disapproval,  EPA  will  be 
required  to  impose  highway  funding  or 
emission  offset  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federal  implementation 
plan  (FTP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  action  is  effective 
on  January  4,  1999. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  this  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office.  (AIR-4),  Air 
Division.  U.S.  Environmental 
Protection  Agency.  Region  DC,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105; 
Environmental  Protection  Agency.  Air 
Docket  (6102).  401  "M"  Stireet.  S.W.. 
Washington.  D.C.  20460; 
Cahfomia  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814;  and, 
Santa  Barbara  County  Air  Pollution 
Control  District  26  Castilian  Drive, 
Suite  B-23,  Goleta,  CA  93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office, 
(AIR-^),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1226. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rule  being  approved  into  the 
California  SIP  is  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD)  Rule  330— Surface  Coating 
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of  Metal  Parts  and  Products.  This  rule 
was  submitted  by  the  California  Air 
Resoiuce  Board  to  EPA  on  October  13, 
1995. 

n.  Background 

On  August  11, 1998  in  63  FR  42784, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  and  including 
within  the  California  SIP  Santa  Barbara 
Coimty  Air  Pollution  Control  District's 
(SBCAPCD)  Rule  330— Surface  Coating 
of  Metal  Parts  and  Products.  SBCAPCD 
revised  and  adopted  Rule  330  on  April 
21, 1995.  The  Cahfomia  Air  Resource 
Board  submitted  Rule  330  to  EPA  on 
October  13, 1995.  This  rule  was 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  detailed  discussion 
of  the  background  for  Rule  330  and 
nonattainment  areas  is  provided  in  the 
proposed  rule  cited  above. 

EPA  evaluated  Rule  330  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
proposed  rule.  EPA  is  finalizing  the 
limited  approval  of  Rule  330  to 
strengthen  the  SIP  and  finalizing  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
Rule  330  contains  the  following 
deficiencies: 
— the  rule  allows  the  use  of  up  to  200 

gallons  per  year  of  non-compliant 

coating  exceeding  USEPA's  55  gallon 

Ser  year  limit;  and, 
»e  rule  does  not  require  a  metal  parts 

and  products  coating  operation  to 

record  its  daily  use  of  non-compliant 

coatings. 

A  detailed  discussion  of  Rule  330's 
deficiencies  can  be  found  in  the 
Technical  Support  Dociunent  for  Rule 
330  (7/98),  which  is  available  firom  the 
U.S.  EPA.  Region  9  office. 

III.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  63  FR  42784.  EPA  received 
no  comment  letters  on  this  August  1 1 , 
1998  proposal  for  a  limited  approval 
and  limited  disapproval. 

rv.  EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  SBCAPCD, 
Rule  330— Surface  Coating  of  Metal 
Farts  and  Products,  The  limited 
approval  of  this  rule  is  finalized  under 
section  110(k)(3)  given  EPA's  authority, 


pursuant  to  section  301(a).  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  EPA's 
approval  is  limited  in  the  sense  that 
although  Rule  330  strengthens  the  SIP. 
it  does  not  meet  the  section  182(a)(2)(A) 
CAA  requirement  because  of  the  rule's 
deficiencies  discussed  in  the  proposed 
rule.  Thus,  to  strengthen  the  SIP.  EPA 
is  granting  limited  approval  of  Rule  330 
under  sections  110(k)(3)  and  301(a)  of 
the  CAA.  This  action  approves  the  Rule 
330  into  the  SIP  as  a  federally 
enforceable  rule. 

At  the  same  time.  EPA  is  finalizing  a 
limited  disapproval  of  Rule  330  because 
it  contains  deficiencies  that  have  not 
been  corrected  as  required  by  section 
182(a)(2)(A)  of  the  CAA;  and.  as  such, 
the  rule  does  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  proposed  rule,  upon  the 
effective  date  of  this  final  rule,  the  18 
month  clock  for  sanctions  and  the  24 
month  FIP  clock  will  begin.  If  the  State 
does  not  submit  the  required  corrections 
and  EPA  does  not  approve  the  submittal 
within  18  months  of  the  effective  date 
of  the  final  rule,  either  the  highway 
sanction  or  the  offset  sanction  will  be 
imposed  at  the  18  month  mark.  It 
should  be  noted  that  Rule  330  has  been 
adopted  by  the  SBCAPCD  and  is  in 
effect  vkithin  the  SBCAPCD.  EPA's 
limited  disapproval  action  will  not 
prevent  the  SBCAPCD.  State  of 
Cahfomia.  or  EPA  from  enforcing  this 
rule. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 


effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  If 
the  r^ulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
goverrunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sumnfary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effectfve  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  afiiect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiu^  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base,  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.,  v. 
U.S.  EPA.A27  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
^ggr^'ite;  or,  to  the  private  sector,  of 
$100  miUion  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  nde. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  miUion 


or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  RegiUatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  1,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  18, 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (225)(i)(F)  to  read 
as  follows: 

§52.220    Identification  of  plan. 

»        •        *        *        • 

(c)*  *  * 

(225)*   *   * 

(i)*   *   • 

(F)*   •   * 

(1)  Rule  330,  adopted  on  April  21. 
1995. 
»        *        *        *        • 

(FR  Doc.  98-32004  Filed  12-2-98;  8:45  am) 
BILLING  CODE  SSaO-SO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

30  CFR  Part  602;  43  CFR  Part  3195 

[WO-130-1820-00-2' 

RIN  1004-AD24 

Helium  Contracts 

agency:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  finalizing  the 
interim  rule  that  was  published  in  the 
Federal  Register  on  July  28,  1998  (63  FR 
40175).  This  action  implements  the 
requirements  of  the  HeUum 
Privatization  Act  of  1996  by  establishing 
procedures  for  the  helium  program, 
defining  the  obUgations  of  the  Federal 
helium  suppUers  and  users,  and 
removing  the  Biueau  of  Mines 
regulations  governing  helium 
distribution  contracts.  The  effect  of  this 
action  is  to  adopt  the  interim  rule  as  a 
final  rule  without  change. 
DATES:  This  rule  is  effective  on 
December  3, 1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Shirlean  Beshir,  Regulatory  Affairs 
Group  (WO-630),  Bureau  of  Land 
Management,  Mail  Stop  401LS,  1849 
"C"  Street,  NW,  Washington,  DC  20240; 
telephone  (202)  452-5033  (Commercial 
or  FTS)  and  Timothy  R.  Spisak,  (806) 
324-2656  (Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Discussion  of  the  Final  Rule  and  Response 

to  Comments 
in.  Procedural  Matters 


A.  Legal  Basis 
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i  and  Response 


I.  Background 

These  regulations  are  issued  by  BLM 
to  implement  the  requirements  of  the 
Helium  Privatization  Act  of  1996,  Public 
Law  104-273  (the  Act).  BLM  adds  these 
regulations  as  a  new  Part  3195  to  BLM's 
oil  and  gas  regulations.  This  action 
implements  the  requirements  of  the  Act 
by: 

•  Establishing  procedures  for  the 
helliun  program; 

•  Defining  the  obligations  of  Federal 
helium  suppliers  and  users;  and 

•  Removing  the  Bureau  of  Mines 
regulations  at  30  CFR  602  governing 
hediiun  distribution  contracts. 

On  July  28, 1998.  BLM  pubUshed  an 
interim  rule  in  the  Federal  Register  (63 
FR  40175).  The  written  comment  period 
on  the  interim  rule  closed  August  27. 
1998.  BLM  received  public  comments 
from  one  private  industry  suppUer. 
which  we  considered  in  finaUzing  the 
rule. 

n.  Discussion  of  Final  Rule  and 
Response  to  Comments 

A.  Legal  Basis  for  the  Final  Rule 

The  Act  requires  that: 

•  BLM  discontinue  producing, 
marketing,  and  selling  refined  heUum. 

•  Persons  who  supply  a  major  hehiun 
requirement  to  Federal  agencies  contract 
with  BLM  to  purchase  an  equivalent 
amoimt  of  crude  helium  from  BLM. 

•  BLM  use  a  legislatively  mandated 
formula  for  determining  the  minimum 
price  for  crude  hehiun. 

Accordingly,  this  action  implements 
the  requirements  of  the  Act  by 
establishing  procediues  for  the  heUum 
program,  defining  the  obligations  of  the 
Fedend  helium  suppUers  and  users,  and 
removing  the  Biu^au  of  Mines 
regulations  governing  helium 
distribution  contracts  (5  U.S.C.  301). 

B.  General  and  Specific  Comments 

The  private  industry  suppUer  raised 
the  following  concerns: 

•  The  interim  rule  does  not  address 
pre-existing  contracts  executed  under 
Bureau  of  Mines  regulations; 

•  Whether  the  pre-existing  contracts 
should  be  terminated  or  rebid  under  the 
new  regulations; 

•  Whether  the  pre-existing  contracts 
should  be  allowed  to  run  their  course; 
and 

•  How  should  BLM  handle  the 
situation  where  a  distributor,  who  is  not 
an  approved  Federal  heUum  suppher,  is 
supplying  hehum  to  Federal  agencies. 

Any  pre-existing  contracts  (pre- 
existing contracts)  between  former 
heUum  distributors  and  the  BLM  that 
were  in  place  were  cancelled  effective 
April  1, 1998.  Thus,  those  distributors 


lost  the  ability  to  act  as  an  authorized 
Federal  helium  suppUer  on  April  1. 
1998.  Therefore,  if  any  such  distributors 
wish  to  continue  to  sell  a  major  helium 
requirement  to  Federal  agencies  to 
complete  contractual  obligations 
entered  into  prior  to  April  1, 1998.  or  to 
enter  into  new  contracts  to  sell  major 
helium  requirements  to  Federal 
agencies,  they  must  execute  an  In-Kind 
Crude  Hehum  Sales  Contract  with  BLM 
to  allow  them  to  do  so.  Further,  as  the 
disposition  of  pre-existing  contracts  was 
covered  in  the  interim  rule,  no  change 
to  the  rule  is  necessary.  Accordingly, 
the  interim  rule  adding  43  CFR  Part 
3195  and  removing  30  CFR  Part  602 
which  was  published  in  the  Federal 
Register  (63  FR  40175)  on  July  28.  1998, 
is  hereby  adopted  as  a  final  rule  without 
change. 

ni.  Procedural  Matters 

Executive  Order  12866 

This  final  rule  is  not  a  significant  rule 
and  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  This  final  rule 
will  not  have  an  effect  of  $100  milhon 
or  more  on  the  economy.  It  will  not 
adversely  affect  in  a  materied  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubhc  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities.  The  final 
rule  merely  provides  the  BLM  a  means 
to  dociunent  and  bill  sales  of  refined 
helium  to  Federal  agencies  and  thefr 
contractors.  The  total  maximum  dollar 
value  of  the  crude  helium  sales  is 
estimated  at  about  $15  milhon  annually. 
The  crude  helium  sales  required  by  the 
Act  replace  the  BLM  refined  hehiun 
sales  being  discontinued  by  the  same 
Act.  The  final  rule  adds  a  small 
administrative  cost  to  track  crude  and 
refined  heUum  sales.  This  final  rule  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency.  This  rule 
does  not  alter  the  budgetary  effects  or 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  This  rule  merely  fulfills 
the  requirements  of  the  Act,  and  does 
not  raise  novel  legal  or  pohcy  issues. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.). 
This  final  rule  outlines  the  reporting 
requirements  of  Federal  hehum  users 
and  supphers.  In  addition,  this  rule 
raises  refined  hehum  sales  thresholds 
from  those  contained  in  the  prior 


regulations.  The  prior  provisions  would 
have  required  more  small  refined 
hehum  distributors  to  participate  in 
refined  hehum  sales  reporting  and 
subsequent  crude  heUum  purchases. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  under 
5  U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  final  rule  is  not  a  major  rule 
becai^  total  annual  helium  sales  under 
the  Act  are  not  likely  to  exceed  $15 
milhon,  well  below  the  $100  milhon 
statutory  threshold.  Furthermore,  any 
increases  in  cost  will  be  borne  by  the 
Federal  Government  and  in  any  event 
are  mandated  by  the  Act.  Any  effect  on 
competition  is  the  result  of  the  Act.  The 
final  rule  merely  provides  BLM  a  means 
to  document  and  bill  sales  of  refined 
hehum  to  Federal  agencies  and  their 
contractors.  The  crude  hehum  sales 
required  by  the  Act  replace  the  BLM 
refined  helium  sales  being  discontinued 
by  the  same  Act.  This  rule  adds  a  small 
admipistrative  cost  to  track  crude  and 
refined  heUum  sales. 

Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
of  more  than  $100  milhon  per  year.  The 
final  rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector.  A 
statement  containing  the  information 
requjjed  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required.  The  final  rule  merely  provides 
the  BLM  a  means  to  document  and  bill 
sales  of  crude  hehum  to  Federal  heUum 
suppliers  based  on  their  sales  of  refined 
helium  to  Federal  agencies  and  their 
contractors.  The  total  maximum  dollar 
value*  of  the  crude  hehum  sales  is 
estimated  at  about  $15  milhon  annually. 
The  crude  hehum  sales  required  by  the 
Act  would  replace  the  BLM  refined 
hehum  sales  being  discontinued  by  the 
same  Act.  This  rule  adds  a  small 
administrative  cost  to  track  crude  and 
refined  hehum  sales. 

Executive  Order  12630 

In  accordance  with  Executive  Order 
12630.  the  final  rule  does  not  have 
significant  takings  impUcations.  A 
takings  impUcation  assessment  is  not 
required.  Since  the  final  rule  defines  the 
obhgations  arising  under  future 
contracts,  there  will  be  no  private 
property  rights  impaired  as  a  result. 
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Executive  Order  12612 

In  accordance  with  Executive  Order 
12612,  the  final  rule  does  not  have 
sufficient  federaUsm  imphcations  to 
warrant  the  preparation  of  a  Federahcm 
Assessment.  This  final  rule  does  not 
impose  any  obhgations  on  any  other 
Government  nor  preempt  any  regulatory 
authority  of  any  State. 

Executive  Order  12988 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  SoUcitor  has 
determined  that  this  final  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

The  information  required  by  these 
regulations  is  the  same  as  the 
information  required  by  the  In-Kind 
Crude  HeUum  Sales  Contracts.  The 
information  collections  contained  in  the 
In-Kind  Crude  Helium  Sales  Contracts 
have  been  approved  by  OMB  imder 
Approval  No.  1004-0179  which  expires 
May  31,  2001.  The  hi-Kind  Crude 
Hehiun  Sales  Contracts  require  Federal 
helium  suppliers  and  Federal  agencies 
to  which  the  Federal  heUiun  suppliers 
sell  the  helium  to  provide  specific 
information  to  BLM. 

National  Environmental  Policy  Act 

This  final  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment.  However,  BLM  has 
prepared  an  Environmental  Assessment 
(EA)  in  accordance  with  section 
102(2)(C)  of  the  NaUonal  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C). 
BLM  has  placed  the  EA  and  Finding  of 
No  Significant  Impjpt  (FONSI)  on  file  in 
the  BLM  Administrative  Record  at  the 
address  specified  previously. 

Author.  The  principal  author  of  this 
final  rule  is  Shirlean  Beshir,  Regulatory 
Affairs  Group,  Room  401LS,  Bureau  of 
Land  Management,  1849  C  Street,  NW, 
Washington,  DC  20240;  Telephone: 
(202)  452-5033  (Commercial  or  FTS). 

List  of  Subiects 

30  CFR  Part  602 

Government  contracts,  heliiun, 
reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3195 

Govermnent  contracts,  mineral 
royalties,  oil  and  gas  exploration,  pubhc 
lands-mineral  resources,  reporting  and 
recordkeeping  requirements,  and  surety 
bonds. 


Dated:  November  23, 1998. 
Sjrhria  V.  Baca, 

Acting  Assistant  Secretary.  Land  and 
Minerals  Management. 

Accordingly,  under  the  authority  of  5 
U.S.C.  301  and  for  the  reasons  stated 
above,  BLM  adopts  writhout  change  as  a 
final  rule  the  interim  rule  that  removed 
30  CFR  Chapter  VI,  Part  602;  and  added 
43  CFR  Chapter  II,  Part  3195,  which  was 
pubUshed  at  63  FR  40175,  on  July  28, 
1998. 

|FR  Doc.  98-31850  Filed  12-2-98;  8:45  am) 

BILUNO  CODE  4310-S4-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-98-4807] 

RIN  21Z7-AF51 

Federal  Motor  Vehicle  Safety 
Standards;  Compressed  Natural  Gas 
Fuel  Containers 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  This  final  rule  deletes  the 
material  and  manufacturing  process 
requirements  in  the  standard  on 
compressed  natural  gas  fuel  container 
integrity.  The  agency  believes  that  this 
amendment  will  faciUtate  technological 
innovation,  without  adversely  affecting 
safety. 

DATES:  This  final  rule  is  effective 
January  4,  1999.  Petitions  for 
Reconsideration  must  be  received  by 
January  19,  1999. 

ADDRESSES:  Petitions  should  refer  to  the 
docket  number  of  this  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  7th  Street,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Charles  Hott,  NPS- 
12,  Office  of  Crash  worthiness 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590 
(Telephone  202-366-0247)  (FAX  202- 
366-4329). 

For  legal  issues:  Ms.  Nicole  H. 
Fradette,  NCC-20,  Rulemaking  Division, 
Office  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590  (Telephone  202-36fr-2992) 
(FAX  202-366-3820). 


SUPPLEMENTARY  INFORMATION: 

L  Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  304,  Compressed  natiural 
gas  fuel  container  integrity,  serves  to 
reduce  the  risk  of  deaths  and  injuries 
occurring  from  fires  resulting  from  fuel 
leakage  during  and  after  motor  vehicle 
crashes.  The  Standard  was  patterned 
after  the  American  National  Standards 
Institute's  (ANSI's)  voluntary  industry 
standard  known  as  ANSI/NGV2  and 
developed  by  the  Natural  Gas  Vehicle 
Coalition  (NGVC).  Standard  No.  304 
specifies  detailed  material  and 
manufacturing  process  requirements  for 
different  types  of  CNG  containers, 
including  those  made  with  aluminum 
alloys.  The  Standard  also  specifies 
burst,  bonfire,  and  pressure  cycling  tests 
for  the  purpose  of  ensuring  the 
durability,  initial  strength,  and  venting 
of  CNG  containers. 

•  The  burst  test  evaluates  a 
container's  initial  strength  and 
resistance  to  degradation  over  time  by 
specifying,  for  each  type  of  container,  a 
unique  safety  factor  for  determining  the 
internal  hydrostatic  pressure  that  the 
container  must  withstand  diuing  the 
burst  test.  This  requirement  helps  to 
ensure  that  a  container's  design  and 
selected  material  are  sufficiently  strong 
over  the  life  of  the  container. 

•  The  bonfire  test  evaluates  a 
container's  pressure  relief 
characteristics  when  pressure  builds  up 
in  a  container,  primarily  due  to  an 
increase  in  temperature. 

•  Finally,  the  pressiu^  cycling  test 
evaluates  a  container's  durability  by 
requiring  a  container  to  withstand 
without  leakage,  18,000  cycles  of 
pressvuization  and  depressurization. 
This  requirement  helps  to  ensure  that  a 
CNG  container  is  capable  of  sustsiining 
the  cycling  loads  imposed  on  the 
container  during  refueling  over  its  entire 
service  life. 

In  addition,  the  Standard  specifies 
labeling  requirements  for  CNG  fuel     . 
containers. 

Standard  No.  304  specifies  certain 
material  and  manufacturing 
characteristics  for  aluminum  containers 
using  alloy  6010  and  alloy  6061,  based 
on  the  specifications  set  forth  in  ANSI/ 
NGV2.  The  material  characteristics 
specify  the  percentage  of  various 
elements,  including  magnesium,  sificon, 
copper,  and  manganese.  On  November 
24,  1995,  NHTSA  issued  a  final  rule 
amending  the  labeling  and  the  bonfire 
test  requirements  in  Standard  No.  304, 
Compressed  Natural  Gas  fuel  container 
integrity.  In  the  final  rule,  the  agency 
decided  to  defer  consideration  of  two 
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mlemaking  petitions  to  add  additional 
aluminum  alloys  to  Standard  No.  304, 
until  the  new  version  of  the  ANSI/NGV 
industry  standard  was  issued. 
Northwest  Aliuninum  Association 
requested  that  the  standard  be  amended 
to  add  6069  aluminum  alloy,  and  Liixfer 
requested  the  addition  of  7032 
aliuninum  alloy.  In  explaining  its 
decision  to  defer  consideration  of  the 
petitions,  the  agency  noted  that  the  new 
ANSI/NGV2  industry  standard  may  not 
specify  CNC  fuel  container  material  and 
may  be  more  performance-oriented  than 
the  current  version,  thereby  allowing 
manufacturers  more  flexibility  to 
improve  container  design  with  respect 
to  cost  and  performance.  The  agency 
also  noted  that  adopting  some  of  the 
new  provisions  of  the  revised  voluntary 
industry  standard  may  eliminate  the 
need  to  amend  the  standard  to  allow  the 
use  of  two  new  aluminiun  alloys  in  CNG 
containers. 

n.  Summary  of  NPRM 

In  a  May  30,  1997  notice  of  proposed 
rulemaking  (NPRM),  NHTSA  proposed 
amending  Standard  No.  304  to  eliminate 
the  Standard's  detailed  material  and 
manufacturing  process  requirements. 
The  agency  explained  it  had  tentatively 
determined  that  CNG  fuel  container 
manufacturers  should  be  allowed  to  use 
materials  other  than  those  materials 
currently  listed  in  the  standard.  NHTSA 
explained  that  such  an  amendment 
would  provide  manufacturers  with  the 
flexibility  to  design  Ughter  weight, 
higher  capacity  fuel  containers  using  the 
latest  innovations,  without  having  to 
petition  the  agency  to  amend  the 
standard  each  time  a  new  material  or 
manufactiuing  process  is  developed. 

The  agency  also  noted  that  the 
proposal  to  remove  the  material  and 
manufactiuing  requirements  was 
consistent  wiUi  the  proposed  revision  to 
ANSI/NGV,  which  removed  many  of  the 
design  restrictions  that  were  in  the  1992 
version  of  NGV2  on  which  Standard  No. 
304  was  initially  modeled.  In  October 
1996,  the  ANSI  committee  working  on 
the  revised  standard  completed  its 
revisions  and  sent  the  revised  dociunent 
to  its  members  for  review.  The  proposed 
revision  of  ANSI/NGV2  removed  many 
of  the  detailed  material  and 
manufacturing  restrictions,  but  retained 
the  impurity  limits  for  certain  materials. 
NHTSA  explained  that  it  understood 
that  although  the  industry  had  not 
reached  a  consensus  with  respect  to 
certain  environment  testing  procedures, 
the  industry  had  tentatively  agreed  to 
eliminate  the  material  and 
manufacturing  requirements. 

NHTSA  also  stated  it  beUeved  that 
eliminating  the  material  and 


manufacturing  process  requirements 
would  have  no  detrimental  affect  on 
safety.  The  agency  explained  that 
Standard  No.  304 's  performance 
requirements,  including  those 
requirements  that  evaluate  initial 
strength  and  resistance  to  degradation 
over  time,  would  still  apply  to  CNG 
containers.  Thus,  CNG  container 
manufactiuers  would  have  to  comply 
with  the  standard's  pressure  cycling, 
burst,  and  bonfire  tests.  NHTSA  further 
explained  that  such  containers  would  be 
subject  to  recall  if  they  failed  for  any 
reason,  including  the  degradation  of 
material. 

NHTSA  proposed  deleting  the 
following  sections  from  the  standard: 

•  Section  S5.2  Material  designations.  This 
section  specifies  the  material  requirements 
for  the  various  types  of  CNG  fuel  containers. 

•  Section  S5.3  Manufacturing  processes 
for  composite  containers.  This  section 
specifies  the  manufacturing  process  for  each 
tyj)e  of  composite  CNG  fuel  container. 

•  Section  S5.4  Wall  thickness  and  Section 
S5.5  Composite  Reinforcement  for  Type  2, 
Type  3.  and  Type  4  containers.  These 
sections  contain  the  design  criteria  for 
specifying  the  wall  thicknesses  and  stresses 
for  each  type  of  CNG  fuel  container.  These 
sections  also  specify  procedures  for 
designing  CNG  fuel  container  walls  along 
with  the  theoretical  formula  for  calculating 
maximum  wall  stress. 

•  Section  S5.6  Thermal  Treatment,  and 
S5.7  Yield  Strength.  These  sections  contain 
detailed  manufacturing  process  requirements 
for  chrome-moly  and  carbon-lx>ron  steels, 
including  specifying  the  temper  temperatures 
for  each  steel. 

In  Jime  1998,  ANSI  published  the  new 
ANSI/NGV2  industry  standard.  The  new 
standard  is  similar  to  the  proposed 
standard  in  that  much  of  ihe  design 
restrictive  language  has  been  removed. 
ANSI/NGV2  now  specifies  that  the 
material  composition  for  steels  should 
be  known  and  defined  by  at  least  the 
contents  of  certain  elements  such  as 
carbon,  manganese,  aluminum  and  the 
other  alloying  elements  that  are  added 
to  enhance  the  material  properties.  For 
aluminum,  ANSI/NGV2  simply  states 
that  it  should  be  in  line  with  the 
Aluminum  Association's  practice  and 
the  6xxx  series  with  yield  strengths 
above  250  MPa  should  not  be  used.  It 
also  specifies  impurity  limits  for  steels 
and  aluminiuns. 

ni.  Summary  of  Comments 

Eight  conunents  were  submitted  in 
response  to  the  NPRM  from  the 
following  companies/ organizations: 
Chrysler  Corporation  (Chrysler),  General 
Motors  (GM),  Gas  Technology  Canada 
(GTC),  the  Natural  Gas  Vehicle  Coalition 
(NGVC),  Lincoln  Composites  (Lincoln), 
Pressed  Steel  Tank  Co.  (PST),  Structural 


Composites  Industries  (SCI),  and  New 
York  atv  Transit  (NY  Transit). 

Chrysler,  GM,  and  GTC  supported  the 
proposed  rule.  Chrysler  and  GM  stated 
that  deleting  the  material  and 
manufactiuing  process  requirements 
would  facilitate  technological 
iimovation  without  reducing  safety. 
GTC  stated  that  CNG  containers  sold  in 
Canada  that  are  manufactured  from  at 
least  four  material  types  that  are  not 
offered  for  sale  in  the  United  States  have 
performed  well  in  service.  GTC 
cautioned,  however,  that  additional 
performance  tests  might  be  needed  to 
prevent  in-service  failures.  Chrysler  also 
commented  that  S7.2.2  of  Standard  No. 
304  refers  to  S5.5.1,  which  is  proposed 
for  deletion,  and  suggested  that  S7.2.2 
be  revised  accordingly. 

NGVC  and  Lincoln  also  supported 
NHTSA's  efforts  to  facihtate 
tecilnological  iiuiovation,  but  were 
concerned  that  deletion  of  the  material 
performance  requirements  without 
including  the  additional  tests  from  the 
draft  revision  of  ANSI/NGV2  industry 
standard,  could  lead  to  a  serious  safety 
problem.  The  latest  draft  standard, 
while  deleting  many  of  the  specific 
material  design  requirements,  includes 
the  following  three  enhanced  material 
performance  test  requirements: 

1.  Sulfide  stress  cracking  resistance  of  high 
strength  steels  using  the  methods  of  NACE 
Standard  TMOl  77-90: 

2.  Sustained  load  cracking  for  aluminum 
alloys  in  accordance  with  Annex  D  of  ISO/ 
DIS  7866;  and 

3.  Intercrystalline  corrosion  and  stress 
corrosion  tests  for  aluminum  alloys  in 
accordance  with  Annex  A  of  ISO/DIS  7866. 

NGVC  stated  that  these  tests  are  needed 
to  ensure  the  integrity  of  the  materials 
that  were  previously  excluded  by  the 
standard  while  Lincoln  argued  that 
these  requirements  were  needed  to 
reduce  the  risk  of  in-service  leakage  or 
rupture  and  inadequate  shear  strength  of 
resins  over  the  life  of  the  CNG 
container.  NGVC  argued  that  NHTSA 
should  retain  Standard  No.  304's 
current  requirements  until  the 
industry's  revision  of  ANSI/NGV2  is 
complete.  Lincoln  argued  that  NHTSA 
should  simply  amend  Standard  No.  304 
to  include  the  materials  requested  by 
Northwest  Aluminum  Association  and 
Luxfer,  aluminum  alloys  6069  and  7032 
respectively,  rather  than  delete  the 
material  and  manufacturing 
requirements. 

PST  supported  removing  the  thermal 
treatment,  wall  thickness,  and 
manufacturing  process  requirements 
from  the  standard,  but  argued  that  the 
standard  should  continue  to  limit 
materials  to  specific  alloys  and 
reinforcing  fibers.  PST  argued  that  most 
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Cn^IG  container  failures  occurred 
because  the  CNG  manufacturer  used 
materials  with  insufficient  toughness, 
damage  tolerance,  long  term  stability 
and  environmental  resistance.  PST 
argued  that  a  single  safety  factor  cannot 
protect  against  such  material 
deficiencies.  PST  further  claimed  that 
high-strength  aluminum  alloys  were 
originally  excluded  from  Standard  No. 
304  because  of  their  susceptibility  to 
sustained  load  cracking  (SLC)  and  stress 
corrosion  cracking  (SCC).  PST  noted 
that  the  draft  ISO/DIS  7866  standard, 
which  is  included  in  the  proposed 
revision  to  NGV2.  includes  material 
tests  intended  to  exclude  SLC  and  SCC 
susceptible  materials.  PST  argued  that 
NHTSA  should  evaluate  the  SLC,  SCC 
and  accelerated  stress  rupture  tests,  and 
amend  the  standard  to  include  these 
tests,  as  well  as  a  resistance  to  impact 
requirement.  Finally,  PST  asserted  that 
the  agency  must  address  the  potential 
failure  modes  of  organic  reinforcing 
fibers,  stainless  steels,  copper  alloys  and 
other  materials,  if  the  agency  is  going  to 
permit  the  use  of  these  materials.  PST 
stated  that  the  time  and  the  cost 
involved  with  developing  adequate 
performance  tests  for  all  of  these 
materials  was  high  and  any  resulting 
economic  benefits  questionable. 

Sa  opposed  the  proposed  rule  and 
argued  that  Standard  No.  304's  current 
performance  tests  are  insufficient  to 
prevent  time  related  failings  resulting 
from  corrosion,  stress  rupture, 
viscoelastic  yielding,  and  aging.  SCI 
stated  that  the  small  sample  size  and 
short  time  period  involved  with  testing 
made  it  too  difficult  and  complex  to  test 
for  such  time  related  failures.  SCI  also 
argued  that  the  history  of  CNG  fuel 
containers  demonstrated  that  the 
standard's  current  test  requirements 
were  insufficient  to  prevent  catastrophic 
failures,  such  as  battery  fluid  field 
failures  occurring  from  in-service  abuse 
or  impact  damage  from  roadway  debris. 

While  New  York  City  Transit  stated 
that  it  did  not  oppose  die  proposed 
changes,  it  did  express  concern  that 
Standard  No.  304  is  insufficient  to 
prevent  CNG  container  failures.  NYCT's 
concern  is  based  on  the  fact  that  nearly 
six  percent  of  one  model  of  CNG  fuel 
containers  produced  by  a  particular 
manufacturer  has  experienced  failures 
after  only  a  few  years  in  service.  NYCT 
stated  that  31  of  its  CNG  transit  buses 
were  equipped  with  these  containers 
and  that  it  was  unable  to  retrofit  the 
containers  because  the  manufacturer  is 
out  of  business. 

IV.  Agency  Decision 

The  agency  is  deleting  the  material 
and  manufacturing  process 


requirements  from  Standard  No.  304 
and  amending  S7.2.1  and  S7.2.2  of  the 
standard  to  eliminate  any  reference  to 
those  requirements.  NHTSA  believes 
that  the  deletion  of  these  requirements 
will  facilitate  technological  innovation 
without  having  an  adverse  affect  on 
safety. 

For  the  following  reasons,  the  agency 
is  not  replacing  the  deleted 
requirements  with  other  requirements, 
as  suggested  by  some  commenters.  First, 
the  agency  has  concluded  that  Standard 
No.  304 's  current  testing  requirements — 
pressure  cycling,  burst,  and  bonfire — are 
sufficient  to  ensure  an  appropriate  level 
of  safety  for  CNG  fuel  containers.  The 
tests  indirectly  ensure  that  the 
containers  are  manufactured  using 
appropriate  materials  and  wall 
thicknesses.  The  agency  beheves, 
therefore,  that  the  Standard's  design  and 
materieil  requirement  are  unnecessary 
and  restrict  the  ability  of  manufacturers 
to  use  the  latest  technology  in 
manufacturing  CNG  fuel  containers. 
Second,  NHTSA  has  no  evidence 
indicating  the  existence  of  a  safety 
problem  that  would  be  addressed  by 
including  additional  tests,  such  as  those 
contained  in  the  proposed  NGV2 
revision,  in  the  Standard.'  NHTSA 
knows  of  six  CNG  fuel  container 
ruptures  that  have  occurred  since  1993. 
According  to  a  safety  bulletin  published 
by  the  Gas  Research  Institute  in  October 
1996,  all  six  ruptures  could  have  been 
prevented  if  appropriate  precautions 
had  been  taken.  Mishandling,  misuse, 
and  improper  placement  and 
maintenance  of  the  CNG  fuel  containers 
caused  the  failures.  In  four  of  the  cases, 
the  CNG  fuel  container  did  not  have  a 
shield  surrounding  it  to  protect  it  &t)m 
impact  damage.  A  vehicle  design  change 
would  address  this  problem.  In  the 
other  two  cases,  the  CNG  fuel  containers 
ruptured  after  prolonged  exposure  to 
acidic  fluids.  In  those  two  cases,  the 
shielding  surrounding  the  CNG  fuel 
containers  lacked  adequate  drainage. 
Consequently,  acidic  fluids 
accumulated  in  the  area  beneath  the 
containers  and  damaged  the  CNG  fuel 
containers.  NHTSA  believes  that  the 
proper  placement  and  shielding  of  the 
CNG  fuel  containers  along  with  a 
periodic  inspection  of  the  container,  as 
directed  by  the  CNG  fuel  containers 
label,  could  have  prevented  these 


■  The  agency  notes  that  while  several  of  the 
commenters  stated  that  NHTSA  should  amend 
Standard  No.  304  to  require  additional  tests  to 
prevent  in-service  failures  of  CMG  containers,  none 
provided  evidence  indicating  the  existence  of  a 
safety  problem  with  in-service  bilures  that  was  not 
addressed  by  the  Standard's  current  tests  and 
would  be  addressed  by  the  inclusion  of  additional 
tests. 


failures.  None  of  the  additional  testing 
provisions  in  the  new  ANSI/NGV2 
industry  standard  would  have 
prevented  these  cylinder  failures.  The 
agency,  therefore,  does  not  believe  that 
inclusion  of  the  additional  tests  is 
necessary. 

Finally.  NHTSA  agrees  with  the 
comments  of  SCI  that  testing  for  such 
time  related  failures  as  corrosion,  stress 
rupture,  viscoelastic  yielding,  and  aging 
may  be  impracticable  due  to  the  small 
sample  size  and  short  time  period 
involved  with  testing.  Thus,  even  if 
there  were  a  safety  problem  that  could 
not  be  addressed  by  the  standard's 
current  testing  requirements,  NHTSA 
believes  it  would  be  inappropriate  to 
require  these  particular  tests  given  the 
current  imcertainty  concerning  their 
effectiveness. 

The  agency  does  not  believe  that 
manufacturers  will  fail  to  exercise  care 
in  selecting  appropriate  materials  to 
manufacture  CNG  containers.  NHTSA 
does,  however,  stress  that  any  CNG  fuel 
containers  that  might  be  found  in  the 
future  to  have  an  unanticipated  safety 
related  failure  woidd  be  subject  to 
recall.  NHTSA,  therefore,  will  continue 
to  monitor  the  performance  of  CNG  fuel 
containers  closely  and  should  a  safety 
problem  arise,  NHTSA  vdll  take  the 
appropriate  regidatory  or  enforcement 
action. 

While  NHTSA  understands  NYCT's 
concern  that  one  particular  model  of 
CNG  containers  leaked  an  excessive 
amount  of  gas  after  only  a  few  years  in 
service,  NHTSA  notes  that  a  defective 
manufacturing  process,  unique  to  the 
particular  manufacturer,  rather  than  a 
defective  design,  was  the  cause  of  these 
failures.  No  other  CNG  containers 
experienced  such  failures.^  Neither  the 
Standard  as  currently  drafted  nor  as 
revised  by  this  notice  would  have 
prevented  the  failure  of  this  particular 
model  of  CNG  fuel  container. 

V.  Effective  Date 

The  statute  under  which  the  agency 
conducts  its  vehicle  safety  rulemaking 
requires  that  each  order  (i.e.,  final  rule) 
take  effect  no  sooner  than  180  days  fttim 
the  date  the  order  is  issued  unless  good 
cause  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  In  the 
NPRM.  NHTSA  tentatively  concluded 
that  there  was  good  cause  not  to  provide 
the  180  day  lead  time  since  the 
proposed  amendment  would  delete 
certain  requirements  and  have  no 
mandatory  effect  on  manufacturers. 
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'  The  agency  notes  that  the  manufacturer  of  these 
six  containers  went  out  of  business  and  that  other 
transit  fleets  who  had  purchased  the  faulty 
conUiners  retrofitted  their  buses  with  new  CNG 
containers. 
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orcement 


NHTSA,  therefore,  proposed  a  30  day 
effective  date  and  sought  comment  on 
whether  that  date  was  appropriate  or 
whether  more  lead  time  was  necessary. 
No  comments  were  submitted  opposing 
the  proposed  effective  date.  NHTSA  has, 
therefore,  determined  that  there  is  good 
cause  for  an  effective  date  30  days  after 
publication  of  the  final  rule. 

VL  Rulanaldng  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  was  reviewed  imder 
E.0. 12866.  NHTSA  has  analyzed  this 
rule  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
final  rule  allows  manufactiu^rs  to  use 
materials  other  than  those  materials 
currently  Usted  in  Standard  No.  304. 
This  rulemaking  action  will  provide 
manufacturers  with  the  flexibility  to 
design  hghter  weight,  higher  capacity 
fuel  containers.  The  performance 
requirements  in  Standard  No.  304  are 
met  by  CNG  fuel  container 
manufactiuers,  who  produce  and  test 
containers  in  accordance  with  ANSI/ 
NGV2.  A  full  regulatory  evaluation  is 
not  required  because  the  rule  will  not 
significantly  affect  costs  or  benefits. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  hereby  certify  that  the  final 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  605(b)).  The  final 
rule  primarily  affects  manufactiuers  of 
CNG  containers.  The  Small  Business 
Administration's  size  standards  (13  CFR 
Part  121)  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIC).  SIC  Code  3714  "Motor  Vehicle 
Parts  and  Accessories"  has  a  small 
business  size  standard  of  750  employees 
or  fewer. 

The  agency  beUeves  that  this  final 
rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  businesses  because  the 
manufacturers  of  CNG  containers 
ciurently  manufacture  according  to  the 
ANSI/NGV2  industry  standard,  and  this 
rulemaking  is  consistent  with  those 
requirements.  NHTSA  has  stated  that 
this  final  rule  deletes  certain 
requirements  and  does  not  require  any 
CNG  container  design  changes.  The 
changes  will  not  affect  the  cost  of  new 
CNG  containers. 

Paperwork  Reduction  Act 

NHTSA  has  analyzed  this  rule  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  determined  that  it 
will  not  impose  any  information 
collection  requirements  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  part  1320. 

National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  impUcations  of  this  final 
rule  in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
determined  that  it  will  not  significantly 
affect  the  human  environment. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
milhon  annually.  Annual  expenditures 
fit>m  this  final  nile  will  not  exceed  the 
$100  miUion  threshold. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
12612.  NHTSA  has  determined  that  this 
rule  will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Cjvi7  Justice  Reform 

This  rule  has  no  retroactive  effect. 
NHTSA  is  not  aware  of  any  state  law 

Table  i  .—Stress  Ratios 


that  would  be  preempted  by  this  rule. 
This  rule  does  not  repeal  any  existing 
Federal  law  or  regulation.  It  modifies 
existing  law  only  to  the  extent  that  it 
deletes  the  material  and  manufacturing 
process  requirements  in  Standard  No. 
304,  Compressed  natural  gas  fuel 
container  integrity.  This  mle  does  not 
require  submission  of  a  petition  for 
reconsideration  or  the  initiation  of  other 
administrative  proceedings  before  a 
party  may  file  suit  in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  part  571  of  title  49 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  (TR  1.50 

2.  Section  571.304  is  amended  by 
removing  S5.2  through  S5.7.3  and  by 
rev/sing  S7.2,  S7.2.1,  and  S7.2.2  to  read 
as  follows: 

§571.304    Standard  No.  304;  Compressed 
natural  gas  fuel  contalnar  Integrity. 


S7.2    Hydrostatic  burst  test. 

57.2.1  Each  Type  1  CNG  fuel 
container  shall  not  leak  when  subjected 
to  burst  pressure  and  tested  in 
accordance  with  S8.2.  Biu^t  pressure 
shall  not  be  less  than  2.25  times  the 
service  pressure  for  non-welded 
containers  and  shall  not  be  less  than  3.5 
times  the  service  pressure  for  welded 
containers. 

57.2.2  Each  Type  2,  Type  3,  or  Type 
4  CNG  fuel  container  shall  not  leak 
when  subjected  to  burst  pressure  and 
tested  in  accordance  with  S8.2.  Burst 
pressure  shall  not  be  less  than  the  value 
specified  in  Table  1  times  the  service 
pressure,  as  foUows: 


Material 

Type  2 

Types 

Type  4 

E-Glass 

2.65 
2.65 
2.25 
2.25 

3.5 
3.5 
3.0 
2.25 

35 

S-<3lass 

35 

Aramid  : „ 

3.0 

Carbon 

225 
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Issued  on:  November  23, 1998. 
Rjcardo  Martiiiez, 
Adiniiiistrator. 

(FR  Doc.  98-31773  Filed  12-2-98;  8:45  am) 
BIUMQ  CODE  4«1»-6*-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docks!  No.  950427117-8292-05;  I.D. 
1123900] 

RIN  0648^H97 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule;  request  for 

comments. 

SUMMARY:  NMFS  noUfies  fishermen  that 
it  has  renewed  the  authorization  for 
shrimp  trawlers  to  use  limited  tow  times 
as  an  alternative  to  the  otherwise 
required  use  of  Turtle  Excluder  Devices 
(TEDs)  in  the  inshore  waters  of 
Mississippi.  Its  previous  authorization 
expired  on  November  23, 1998.  NMFS 
also  has  extended  the  same 
authorization  in  Alabama  inshore 
waters  which  otherwise  would  expire 
December  1, 1998  (63  FR  62959, 
November  10,  1998).  The  intent  of  this 
action  is  to  provide  adequate  protection 
for  threatened  and  endangered  sea 
turtles  when  debris  conditions  may 
make  TED-use  impracticable. 
DATES:  The  renewal  and  the  extention 
are  both  effective  from  November  30, 
1998  through  December  30,  1998. 
Comments  on  this  notification  are 
requested  and  must  be  received  by 
December  30, 1998. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief. 
Endangered  Species  Division,  OflBce  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  727-570-5312.  or 
Barbara  A.  Schroeder.  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  inhabit  U.S.  waters 
are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  (Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 


hawksbill  {Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
(Caretta  caretta)  and  green  [Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  Usted  as  endangered. 

The  incidental  take  of  these  s]>ecies, 
as  a  resiUt  of  shrimp  trawling  activities, 
has  been  documented  in  the  Gulf  of 
Mexico  and  along  the  Atlantic.  Under 
the  ESA  and  its  implementing 
regulations,  taking  sea  tiutles  is 
prohibited,  with  exceptions  identified 
in  50  CFR  227.72.  Existing  sea  turtle 
conservation  regulations  (50  CFR  part 
227,  subpart  D)  require  most  shrimp 
trawlers  operating  in  the  Gulf  and 
Atlantic  areas  to  have  a  NMFS  approved 
TED  installed  in  each  net  rigged  for 
fishing,  year-round. 

The  reigulations  provide  for  the  use  of 
limited  tow  times  as  an  alternative  to 
the  use  of  TEDs  for  vessels  with  certain 
specified  characteristics  or  under 
certain  special  circumstances.  The 
provisions  of  50  CFR  227.72(e)(3)(ii) 
specify  that  the  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  may  authorize 
"compliance  with  tow  time  restrictions 
as  an  alternative  to  the  TED 
requirement,  if  (he)  determines  that  the 
presence  of  algae,  seaweed,  debris  or 
other  special  environmental  conditions 
in  a  particular  area  makes  trawling  with 
TED-equipped  nets  impracticable."  The 
provisions  of  50  CFR  227.72(e)(3){i) 
specify  the  maximum  tow  times  that 
may  be  used  when  authorized  as  an 
alternative  to  the  use  of  TEDs.  The  tow 
times  may  be  no  more  than  55  minutes 
from  April  1  through  October  31,  and  no 
more  than  75  minutes  from  November  1 
through  March  31.  NMFS  has  selected 
these  tow  time  limits  to  minimize  the 
level  of  mortality  of  sea  turtles  that  are 
captured  by  trawl  nets  not  equipped 
with  TEDs. 

Recent  Events 

On  September  27,  Hurricane  Georges 
hit  the  Mississippi  and  Alabama  coasts. 
The  hurricane  remained  nearly 
stationary  ove,r  the  coastal  area  and 
south  Alabama  for  about  2  days  and 
deposited  as  much  as  36  inches  (91  cm) 
of  rain  on  some  areas.  The  combination 
of  heavy  rains  and  hurricane  storm 
surge  produced  severe  flooding  in  south 
Mississippi,  Alabama,  and  Louisiana 
rivers.  This  flooding  deposited  large 
amounts  of  debris  in  the  inshore  waters 
of  those  states. 

After  the  hurricane,  NMFS  was 
notified  by  the  Director  of  the  Marine 
Resources  Division  of  the  Alabama 
Department  of  Conservation  and  Natural 
Resources  (Alabama  Director),  the 


Director  of  the  Mississippi  Department 
of  Marine  Resources  (Mississippi 
Director),  and  the  Secretary  of  the 
Louisiana  Department  of  WildUfe  and 
Fisheries  that  the  debris  conditions 
created  great  difficulty  for  shrimpers  in 
inshore  waters  by  fouling  the  trawl  nets 
and  clogging  the  TEDs.  As  a  result  of  the 
special  environmental  conditions  that 
may  have  made  trawling  with  TED- 
equippted  nets  impracticable,  the 
Assistant  Administrator  issued 
emergency  notifications  to  authorize  the 
use  of  restricted  tow  times  as  an 
alternative  to  the  use  of  TEDs  in  the 
inshore  waters  of  the  three  affected 
states.  In  Alabama  inshore  waters,  the 
authorization  was  effective  from 
October  7, 1998.  through  November  5. 
1998  (63  FR  5505,  October  14, 1998), 
and  was  then  extended  through 
November  30  (63  FR  62959,  November 
10, 1998)  after  the  Alabama  Director 
informed  NMFS  that  the  debris 
conditions  in  Mississippi  Sound  had 
been  worsening  as  debris  had  been 
flushed  out  of  Mobile  Bay  and  into 
Mississippi  Sound.  In  Mississippi 
inshore  waters  and  Louisiana  inshore 
waters  northeast  of  the  Mississippi 
River,  the  use  of  limited  tow  times  as  an 
alternative  to  TEDs  was  authorized  from 
October  23  through  November  22,  1998 
(63  FR  57620,  October  28, 1998). 

NMFS  has  received  letters  from  the 
Mississippi  Director  and  the  Alabama 
Director,  dated  November  17  and 
November  19,  1998,  respectively,  stating 
that  excessive  debris  conditions 
continue  to  exist.  The  letter  bom  the 
Alabama  Director  requested  the 
extension  of  the  authorization  to  use 
limited  tow  times  as  an  alternative  to 
the  use  of  TEDs  in  Alabama  inshore 
waters  and  the  letter  from  the 
Mississippi  Director  requested  the 
renewal  of  the  authorization  to  use 
limited  tow  times  as  an  alternative  to 
the  use  of  TEDs  in  Mississippi  inshore 
waters.  The  letter  bom  the  Alabama 
Director  stated  that  many  nearshore 
areas  remain  untrawlable  despite 
shrimpers'  efforts  so  far  to  remove  the 
debris. 

Special  Environmental  Conditions 

The  Assistant  Administrator  finds 
that  special  environmental  conditions 
following  Hurricane  Georges  have 
persisted  in  Alabama  and  Mississippi 
inshore  waters  and  may  make  trawling 
with  TED-equipped  nets  impracticable. 
Therefore,  the  Assistant  Administrator, 
by  this  notice,  renews  the  authorization 
to  use  restricted  tow  times  as  an 
alternative  to  the  use  of  TEDs  in  the 
inshore  waters  of  Mississippi  and 
extends  the  authorization  to  use 
restricted  tow  times  as  an  alternative  to 
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!^e  use  of  TEDs  in  the  inshore  waters  of 
Alabama.  The  states  of  Mississippi  and 
Alabama  are  continuing  to  monitor  the 
isitxiation  and  are  cooperating  with 
NMFS  in  determining  the  ongoing 
extent  of  the  debris  problem  in  their 
inshore  waters.  Moreover,  both  states' 
enforcement  officers  have  assisted  with 
die  enforcement  of  the  restricted  tow 
times.  In  his  November  19  letter,  the 
Alabama  Director  reported  that 
compliance  with  the  tow  times  has  been 
excellent,  according  to  the  enforcement 
officers,  and  the  attitude  and 
cooperation  of  the  fishermen  have  been 
very  good.  He  stated  that  Alabama 
enforcement  officers  will  continue  to 
monitor  the  area  for  the  duration  of  this 
exemption  extension.  In  Mississippi,  the 
Department  of  Wildlife,  Fisheries,  and 
Parks,  Marine  Enforcement  Division 
reported  to  the  Mississippi  EHrector  that 
compliance  with  the  tow  time  limits  has 
also  been  excellent.  Ensuring 
compliance  vrith  tow  time  restrictions  is 
critical  to  effective  sea  turtle  protection, 
and  the  enforcement  effort  undertaken 
by  the  states  and  the  compliance  among 
the  fishermen  are  important  factors 
enabling  NMFS  to  issue  this 
authorization. 

Continued  Use  of  TEDs 

NMFS  encoiu^ges  shrimp  trawlers  in 
iMississippi  and  Alabama  inshore  waters 
who  are  authorized  under  this 
notification  to  use  restricted  tow  times 
to  continue  to  use  TEDs  if  possible. 
INMFS'  studies  have  shown  that  the 
problem  of  clogging  by  seagrass,  algae, 
or  by  other  debris  is  not  unique  to  TED- 
equipped  nets.  When  fishermen  trawl  in 
problem  areas,  they  may  experience 
clogging  with  or  without  TEDs.  A 
particular  concern  of  fishermen, 
however,  is  that  clogging  in  a  TED- 
equipped  net  may  hold  open  the  turtle 
escape  opening  and  increase  the  risk  of 
shrimp  loss.  On  the  other  hand,  TEDs 
also  help  exclude  certain  types  of  debris 
.  and  allow  shrimpers  to  conduct  longer 
tows. 

NMFS'  gear  experts  provide  several 
operational  reconunendations  that  may 
allow  some  fishermen  to  continue  using 
TEDs  without  resorting  to  restricted  tow 
times.  Hard  TEDs  that  are  made  of  either 
soUd  rod  or  hollow  pipe  in  a  bottom- 
opening  configuration  and  that 
incorporate  a  bent  angle  at  the  escape 
opening  are  recommended.  In  addition, 
the  installation  angle  of  a  hard  TED  in 
the  trawl  extension  is  an  important 
performance  element  in  excluding 
debris  from  the  trawl.  High  installation 
angles  can  result  in  debris  clogging  the 
bars  of  the  TED;  NMFS  recommends  an 
installation  angle  of  45°,  relative  to  the 
normal  horizontal  flow  of  water  through 


the  trawl,  to  optimize  the  TED's  abihty 
to  exclude  turtles  and  debris. 
Furthermore,  the  use  of  accelerator 
funnels,  which  are  allowable 
modifications  to  hard  TEDs,  is  not 
recommended  in  areas  with  heavy 
amounts  of  debris  or  vegetation.  Finally, 
the  webbing  flap  that  is  usually 
installed  to  cover  the  turtle  escape 
opening  may  be  modified  to  help 
exclude  debris  quickly;  the  webbing  flap 
can  either  be  cut  horizontally  to  shorten 
it  so  that  it  does  not  overlap  the  fi^me 
of  the  TED  or  be  slit  in  a  fore-and-aft 
direction  to  facilitate  the  exclusion  of 
debris. 

All  of  the  preceding  recommendations 
represent  legal  configurations  of  TEDs 
for  shrimpers  in  the  inshore  areas  of 
Alabama  (not  subject  to  special 
requirements  effective  in  the  Gulf 
Shrimp  Fishery-Sea  Turtle  Conservation 
area).  This  notice  extends,  through 
December  30,  1998,  the  authorization  to 
use  restricted  tow  times  as  an 
alternative  to  the  otherwise  required  use 
of  TEDs  in  the  inshore  waters  of 
Alabama  and  renews  the  same 
authorization  in  Mississippi  inshore 
waters,  effective  from  November  30, 
1998  through  December  30,  1998.  This 
notice  does  not  authorize  any  other 
departure  from  the  TED  requirements, 
including  any  illegal  modifications  to 
TEDs.  In  particular,  if  TEDs  are  installed 
in  trawl  nets,  they  may  not  be  sewn 
shut. 
Alternative  to  Required  Use  of  TEDs 
The  authorization  provided  by  this 
notification  applies  to  all  shrimp 
trawlers  that  would  otherwise  be 
required  to  use  TEDs  in  accordance  with 
the  requirements  of  50  CFR  227.72(e)(2) 
who  are  operating  in  inshore  waters  of 
Mississippi  or  Alabama,  in  areas  which 
the  states  have  opened  to  shrimping. 
"Inshore  waters,"  as  defined  at  50  CFR 
217.12,  means  the  marine  and  tidal 
waters  landward  of  the  72  COLREGS 
demarcation  line  (International 
Regulations  for  Preventing  Colfisions  at 
Sea,  1972],  as  depicted  or  noted  on 
nautical  charts  published  by  NOAA 
(Coast  Charts,  1:80,000  scale)  and  as 
described  in  33  CFR  part  80.  Instead  of 
the  required  use  ofThUs,  shrimp 
trawlers,  through  December  30,  1998, 
may  opt  to  comply  with  the  sea  turtle 
conservation  regulations  by  using 
restricted  tow  times.  If  they  do  so,  their 
tow  times  must  not  exceed  75  minutes, 
measured  &t)m  the  time  trawl  doors 
enter  the  water  until  they  are  retrieved 
from  the  water. 

Additional  Conditions 

NMFS  expects  that  shrimp  trawlers 
operating  in  Mississippi  and  Alabama 
inshore  waters  without  TEDs,  in 


accordance  with  this  authorization,  will 
retrieve  debris  that  is  caught  in  their 
nets  and  retiuii  it  to  shore  for  disposal 
or  to  other  locations  defined  by  the 
Mississippi  or  Alabama  Director,  rather 
thftn  simply  disposing  the  debris  at  sea. 
Proper  disposal  of  debris  should  help 
the  restoration  of  the  shrimping  grounds 
in  the  wake  of  the  hurricane.  Shrimp 
trawlers  are  reminded  that  regulations 
under  33  U.S.C.  1901  et  seq.  (Act  to 
Prevent  Pollution  From  Ships)  may 
apply  to  disposal  at  sea. 

Alternative  to  Required  Use  of  TEDs; 
Termination 

The  Assistant  Administrator,  at  any 
time,  may  modify  this  authorization 
through  pubhcation  of  a  notice  in  the 
Federal  Register,  if  the  Assistant 
Administrator  determines  that  the 
alternative  authorized  is  not  sufficiently 
protecting  tiutles,  as  evidenced  by 
observed  lethal  takes  of  turtles  onboard 
shrimp  trawlers,  elevated  sea  tiulle 
strandings,  or  insufficient  compliance 
with  the  authorized  alternative.  If 
necessary,  the  Assistant  Administrator 
could  modify  the  affected  area  or 
infpose  any  necessary  additional  or 
mare  stringent  measures,  including 
more  restrictive  tow  times  or 
synchronized  tow  times.  The  Assistant 
Administrator  may  also  terminate  this 
authorization  at  any  time  for  these  same 
reasons,  or  if  compliance  cannot  be 
monitored  effectively,  or  if  conditions 
do  not  make  trawling  with  TEDs 
impracticable.  This  authorization  will 
expire  automatically  December  31, 
1998,  unless  it  is  extended  through 
another  notice  published  in  the  Federal  - 
Register. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  has 
determined  that  this  action  is  necessary 
to  respond  to  an  emergency  situation  to 
allow  more  efficient  fishing  for  shrimp 
while  providing  adequate  protection  for 
endangered  and  threatened  sea  turtles 
pursuant  to  the  ESA  and  other 
applicable  law. 

Pursuant  to  5  U.S.C.  553(b)(B),  the 
Assistant  Administrator  finds  that  there 
is  good  cause  to  waive  prior  notice  and 
opportunity  to  comment  on  this  action. 
It  would  be  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportimity  for  comment  because  doing 
so  would  prevent  the  agency  from 
providing  rehef  within  the  necessary 
timefi^me.  The  Assistant  Administrator 
finds  that  an  unusually  large  amount  of 
debris  exists  in  the  aftermath  of 
Hurricane  Georges,  creating  a  special 
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environmental  conditions  that  may 
make  trawling  with  TED-equipped  nets 
impracticable  and  that  the  use  of  limited 
tow  times  for  the  described  area  and 
time  instead  of  TEDs  would  adequately 
protect  threatened  and  endangered  sea 
turtles.  Notice  and  comment  are 
contrary  to  the  public  interest  in  this 
instance. 

Because  this  action  reUeves  a 
restriction  it  is  not  subject  to  a  delay  in 
effective  date  under  5  U.S.C.  553(d)(1). 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.  are  inappUcable. 

The  Assistant  Administrator  prepared 
an  Environmental  Assessment  (EA)  for 
the  final  rule  requiring  TED  use  in 
shrimp  trawls  and  creating  the 
regulatory  framework  for  the  issuance  of 
notices  such  as  this  (57  FR  57348, 
December  4, 1992).  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  November  27, 1998. 
Andrew  A.  Roaenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  9»-32189  Filed  11-30-98;  3:45  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

(Docket  No.  971208298^8055-02;  I.D. 
'11309eA] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Yeilowfin  Sole 
Fishery  by  Vessels  Using  Trawl  Gear  In 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  yeilowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1998  Pacific 
hahbut  bycatch  allowance  specified  for 
the  trawl  yeilowfin  sole  fishery. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  November  30,  until  1200 
hrs,  A.l.t.,  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  C3TI  part  600 
and  CFR  part  679. 

The  prohibited  species  bycatch 
mortahty  allowance  of  halibut  for  the 
BSAI  trawl  yeilowfin  sole  fishery, 
which  is  defined  at 

§679.21(e)(3)(iv)(B){l).  was  estaWished 
by  the  Final  1998  Harvest  Specifications 
of  Groundfish  (63  FR  12689,  March  16, 
1998)  as  930  mt. 

In  accordance  with  §679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  halibut 
bycatch  allowance  specified  for  the 
trawl  yeilowfin  sole  fishery  in  the  BSAI 
has  been  caught.  Consequently,  the 
Regional  Administrator  is  closing 
directed  fishing  for  yeilowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI. 


Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  1998  Pacific  halibut 
bycatch  allowance  of  haUbut  specified 
for  the  trawl  yeilowfin  sole  fishery. 
Providing  prior  notice  and  an 
opportimity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  The  fleet  will  soon 
take  the  apportionment.  Further  delay 
would  only  result  in  the  1998  Pacific 
hahbut  bycatch  allowance  of  hahbut 
being  exceeded  and  disrupt  the  FMP's 
objective  of  Umiting  trawl  Pacific 
haUbut  mortahty.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  &t)m  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  30, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(PR  Doc.  98-32190  Filed  11-30-98;  3:32  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  Vne  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
peraons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


OFFICE  OF  GOVERNMENT  ETHICS 
$  CFR  Part  2604 

RIN3209-AA22 

Proposed  Amendments  to  the  Office  of 
Government  Ethics  Freedom  of 
Information  Act  Regulation 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Proposed  rule  amendments. 

summary:  The  Office  of  Government 
Ethics  is  proposing  to  amend  its  rules 
under  the  Freedom  of  Information  Act 
(FOIA)  primarily  to  effectuate  various 
provisions  under  the  1996  Electronic 
FOIA  Amendments.  The  proposed 
revisions  include  the  new  response  time 
for  FOIA  requests,  procedures  for 
requesting  expedited  processing, 
additional  categories  of  documents 
available  in  OGE's  FOIA  reading  room 
faciUty,  the  availability  of  certain  public 
information  on  OGE's  Web  site,  and 
express  inclusion  of  electronic  records 
and  automated  searches  along  with 
paper  records  and  manual  searches.  In 
addition,  OGE's  proposed  amendments 
I  would  increase  the  general  FOLA  search 
fees  somewhat.  Finally,  OGE  is 
proposing  some  other  updating 
revisions  and  corrections.  This 
rulemaking  only  deals  writh  such 
matters  at  OGE;  it  is  not  an  executive 
branchwide  regulation. 

DATES:  Comments  from  the  public  and 
the  agencies  are  invited  and  are  due  by 
February  1,1999. 
ADDRESSES:  Wilham  E.  Gressman, 
Associate  General  Counsel,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

rOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics;  telephone:  202-208-6000,  ext. 
1110;  TDD:  202-208-8025;  FAX:  202- 
208-8037;  Internet  E-mail  address: 
usoge€)oge.gov  (for  E-mail  messages,  the 
subject  line  should  include  the 
following  reference — ^Proposed 


Amendments  to  the  OGE  FOIA 
Regulation). 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  the  Office  of  Government 
Ethics  is  proposing  to  amend  its 
regulation  at  5  CFR  part  2604  imder  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552.  These  proposed 
amendments  do  not  concern  separate 
subpart  G  of  part  2604,  which  sets  forth 
certain  duplication  and  mailing  fees  this 
Agency  can  charge  imder  the  Ethics  in 
Government  Act  of  1978  (the  Ethics 
Act),  5  U.S.C.  appendix,  for  large 
requests  for  copies  of  Standard  Form 
278  Executive  Branch  Persormel  Public 
Financial  Disclosure  Reports  that  are  on 
file  at  OGE. 

The  primary  focus  of  these  proposed 
amendments  is  to  effectuate  for  this 
Agency  various  provisions  under  the 
1996  Electronic  FOIA  Amendments, 
PubUc  Law  No.  104-231.  Thus,  in  a 
proposed  newly  redesignated  paragraph 
(a)(1)  of  §  2604.305,  OGE  would  codify 
in  its  FOIA  regulations  the  new 
statutorily  prescribed  general  20 
working  day  response  time  for 
responding  to  FOIA  requests.  The  Office 
of  Government  Ethics  has  already  been 
administratively  adhering  to  the  new 
time  period  (though  many  requests  are 
still  answered  in  less  time),  along  v\rith 
the  various  other  requirements  of  the 
Electronic  FOIA  Amendments.  The 
prior  statutory  response  time  was  10 
working  days. 

In  addition,  OGE  proposes  to  add  a 
new  paragraph  (a)(2)  to  §  2604.305  to 
codify  the  provision  for  response  to 
requests  for  expedited  processing  within 
10  calendar  days.  Pursuant  to  the 
Electronic  FOIA  Amendments,  a  person 
can  request  expedited  processing  of  his 
or  her  FOIA  request  based  upon  a 
showing  of  "compelling  need,"  which 
the  requester  must  certify  in  writing  to 
be  true  and  complete  to  the  best  of  his 
or  her  knowledge  and  beUef. 
Compelling  need  is  defined  in  the 
amended  FOIA  as  circumstances  in 
which  a  failure  to  obtain  records 
requested  on  an  expedited  basis  could 
reasonably  be  expected  to  present  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual  or,  for  a  person 
primarily  engaged  in  disseminating 
information,  an  urgency  to  inform  the 
public  about  actual  or  alleged  Federal 
Government  activity.  The  Office  of 
Government  Ethics  is  then  to  respond  to 
expedited  processing  requests  vdthin  10 


calendar  days,  as  it  has  been  doing  as  a 
matter  of  administrative  practice.  These 
provisions  would  be  codified  in  new 
proposed  paragraph  (e)  of  §  2604.301  of 
OGE's  FOIA  regulation. 

The  Office  of  Government  Ethics  has 
decided  not  to  propose  multitrack 
processing  of  its  FOIA  requests.  The 
Electronic  FOIA  Amendments  provide 
that  an  agency  can  provide  by  regulation 
for  multiple  "tracks"  in  responding  to 
FOLA  requests,  depending  on  the 
amount  of  time  and  work  entailed  in 
responding  to  differing  kinds  of 
requests.  Since  OGE  only  receives  a 
limited  number  of  FOLA  requests  each 
year  (ciirrently  running  at  the  rate  of 
al>put  35-45)  and  is  able  to  respond  to 
them  on  a  timely  basis,  this  Agency 
does  not  need  to  provide  for  separate 
processing  tracks  for  more  complicated 
versus  simpler  FOLA  requests. 
Moreover,  in  that  regard,  OGE  does  not 
have  a  FOLA  backlog. 

The  Electronic  FOLA  Amendments 
require  that  deleted  portions  of  copies  of 
dociunents  released  in  part  be  identified 
and  that  a  volume  estimation  of 
materials  withheld  in  whole  be  given, 
unless  exempt  information  would 
thereby  be  revealed.  The  Office  of 
Government  Ethics  would  codify  this 
requirement  in  proposed  new  paragraph 
(b)(3)  of  §  2604.303  of  its  FOL\ 
regulation.  In  a  separate,  unrelated 
proposed  revision  to  §  2604.303, 
paragraph  (a)  would  be  revised  to 
provide  expressly  that  OGE  could 
alternatively  consult  with  another 
Government  agency  at  which  responsive 
records  originated  and  then  decide 
whether  to  grant  or  deny  the  request,  in 
lieu  of  the  usual  covirse  of  referring  the 
FOIA  request  to  the  originating  agency 
for  its  direct  response  to  the  requester. 

The  general  requirement  to  honor  a 
form  or  format  request,  unless  the 
record  requested  is  not  readily 
reproducible  in  the  requested  form  or 
format,  would  be  set  forth  in  paragraph 
(c)  of  §  2604.302,  as  proposed  to  t^ 
revised.  The  definitions  of  the  terms 
"records"  and  "search"  in  §  2604.103 
are  proposed  to  be  amended  to  more 
explicitly  include  electronic  records  and 
automated  searches  (along  with  paper 
records  and  manual  searches). 

The  Office  of  Government  Ethics 
would  also  clarify  in  revised  subpart  B 
and  §  2604.201  headings  and  text  that, 
as  a  small  agency  with  a  limited  FOLA 
practice,  it  has  a  FOLA  public  reading 
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mom  facility,  rather  that  a  "room"  per 
se.  Thus,  upon  request.  OGE  makes 
available  information  required  to  be 
made  available  under  FOIA  paragraph 
(a)(2)  and  certain  other  publicly 
available  information  in  its  reception  or 
conference  room  areas.  Such  materials 
created  by  OGE  since  October  1, 1996 
(and  in  certain  cases  before  then,  if 
feasible),  are  also  available  via  computer 
telecommunications  on  OGE's  Internet 
Web  site  at  the  following  address:  http:/ 
/www.usoge.gov.  The  Web  site  is 
referenced  in  new  proposed  paragraph 
(a)(2)  of  §  2604.201  of  the  OGE  FOIA 
regulation.  The  Electronic  FOIA 
Amendments  also  added  a  new  category 
of  such  pubhcly  available  materials, 
copies  of  records  created  by  OGE  which 
are  requested  and  released  to  individual 
FOIA  requesters  which,  because  of  the 
nature  of  their  subject  matter,  OGE 
determines  have  become  or  are  likely  to 
become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records,  together  with  a  general  index 
thereof.  In  accordance  with  Department 
of  Justice  guidance,  any  such  materials 
must  be  the  subject  of  at  least  three 
FOIA  requests.  The  Office  of 
Government  Ethics  would  add  reference 
to  such  dociunents  at  proposed  new 
paragraph  (b)(4)  of  §  2604.201  of  its 
FOIA  regulation.  Further,  OGE  would 
add  a  new  paragraph  (d)  to  §  2604.201 
regarding  permissible  deletions  from 
records  covered  in  this  section  in  order 
to  prevent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

In  §  2604.501(b)(l){i),  OGE  is 
proposing  to  raise  the  hoiuly  rate  for 
manual  searches  for  responsive  records 
by  a  homogeneous  class  of  OGE 
personnel  by  10%  to  reflect  increased 
salaries  and  overhead  since  the  OGE 
FOIA  regulations  were  issued  in 
February  1995.  The  new  proposed  rates 
would  be  $11.00  an  hour  (versus  $10.00 
currently)  for  such  searches  by  clerical 
staff  and  $22.00  an  hoiu  (versus  $20.00) 
for  such  searches  by  professional  staff. 
The  charge  for  individual  staff  searches 
would  remain  unchanged  at  the 
particular  salary  rate  (basic  pay  plus 
16%)  of  the  individual  employee 
making  the  search. 

Finally,  OGE  is  proposing  to  make  a 
couple  of  updating  changes  and 
corrections  to  its  FOIA  regulation, 
including  adding  its  current  telephone 
and  FAX  niunbers. 

Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  issuing  these  proposed 
amendments  to  its  Freedom  of 
Information  Act  regidation.  OGE  has 
adhered  to  the  regulatory  philosophy 


and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These  proposed 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  imder  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Office  of  Govermnent  Ethics 
Director.  I  certify  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  that 
this  notice  of  proposed  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
because  it  would  only  affect  Freedom  of 
Information  Act  matters  at  OGE. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  these  proposed  amendments  do 
not  contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2604 

Administrative  practice  and 
procediu^.  Archives  and  records. 
Confidential  business  information. 
Conflict  of  interests.  Freedom  of 
Information.  Government  employees. 

Approved:  October  5, 1998. 
Stephen  D.  Potta. 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  proposing  to  amend  5  CFR  part 
2604  as  follows: 

PART  2604— {AMENDED] 

1.  The  authority  citation  for  part  2604 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  E.O. 
12600,  52  FR  23781,  3  CFR,  1987  Comp..  p. 
235. 

S  2604.103    [Amenctod] 

2.  In  §  2604.103,  the  text  of  the 
definition  of  the  term  "Records"  is 
amended  by  adding,  in  the  second 
parenthetiod,  between  the  words  "as" 
and  "punchcards"  the  words 
"electronic  dociunents,  electronic 
mail,",  and  the  text  of  the  definition  of 
the  term  "Search"  is  amended  by 
adding  between  the  words  "material" 
and  "that"  the  words  "manually  or  by 
automated  means". 

3.  The  heading  of  subpart  B  is  revised 
to  read  as  follows: 

Subpart  B— FOIA  Public  Reading 
Room  Facility  and  Web  Site;  Index 
Identifying  Information  for  the  Public 

4.  Section  2604.201  is  amended  by: 


a.  Revising  the  heading; 

b.  Redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  a  new 
paragraph  (a)(2); 

c.  Adding  the  word  "faciUty"  after  the 
word  "room"  at  each  place  it  appears  in 
newly  redesignated  paragraph  (a)(1), 
including  the  heading  thereof,  and  in 
paragraphs  (b)  and  (c); 

d.  Removing  the  telephone  number 
"(202)  523-5757"  and  the  FAX  number 
"(202)  523-6325"  in  the  second 
sentence  of  newly  redesignated 
paragraph  (a)(1)  and  adding  in  their 
place  the  new  telephone  number  "202- 
20&-a000"  and  FAX  number  "202-208- 
8037".  respectively: 

e.  Removing  the  word  "and"  at  the 
end  of  paragraph  (b)(3); 

f.  Redesignating  paragraph  (b)(4)  as 
paragraph  (b)(5);  and 

g.  Adding  new  paragraphs  (b)(4)  and 
(d). 

The  revision  and  additions  read  as 
follows: 

S  2604.201    PutMc  raading  room  facility 
and  Web  sita. 

(a)  •  *  • 

(2)  Web  site.  The  records  Usted  in 
paragraph  (b)  of  this  section,  which  are 
created  on  or  after  November  1, 1996,  or 
which  OGE  is  otherwise  able  to  make 
electronically  available  (if  feasible), 
along  vkrith  the  OGE  FOIA  and  PubHc 
Records  Guide  and  OGE's  annual  FOIA 
reports,  are  also  available  via  OGE's 
Web  site  (Internet  address:  http:// 
www.usoge.gov). 

(b)  •  *  * 

(4)  Copies  of  records  created  by  OGE 
that  have  been  released  to  any  person 
under  subpart  C  of  this  part  wl^ch, 
because  of  the  natiue  of  their  subject 
matter,  OGE  determines  have  become  or 
are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records,  together  with  a  general 
index  of  such  records;  and 
*        »        •        •        • 

(d)  OGE  may  delete  from  the  copies  of 
materials  made  available  under  this 
section  any  identifying  details  necessary 
to  prevent  a  clearly  unwarranted 
invasion  of  personal  privacy.  Any  such 
deletions  wdll  be  explained  in  writing 
and  the  extent  of  such  deletions  will  be 
indicated  on  the  portion  of  the  records 
that  are  made  available  or  pubUshed, 
unless  the  indication  would  harm  an 
interest  protected  by  the  FOIA 
exemption  purauant  to  which  the 
deletions  are  made.  If  technically 
feasible,  the  extent  of  any  such  deletions 
will  be  indicated  at  the  place  in  the 
records  where  they  are  made. 

5.  Section  2604.301  is  amended  by 
removing  the  telephone  number  "(202) 
523-5757"  in  the  first  sentence  of 


paragraph  (a 
following  te: 
and  FAX  nu 
FAX,  202-21 
new  paragra 

§2604.301     F 


§2604.302    F 
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paragraph  (a)  and  adding  in  its  place  the 
following  text  (with  the  new  telephone 
and  FAX  numbers)  "202-208-8000,  or 
FAX,  202-208-8037",  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  2604.301    Requests  for  records. 

***** 

(e)  Seeking  expedited  processing.  (1) 
A  requester  may  seek  expedited 
processing  of  a  FOIA  request  if  a 
compelling  need  for  the  requested 
records  can  be  shown. 

(2)  "Compelling  need"  means: 

(i)  Circumstances  in  which  failure  to 
obtain  copies  of  the  requested  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  an  imminent  threat 
to  the  life  or  physical  safety  of  an 
individual;  or 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  the  request  is 
made  by  a  person  primarily  engaged  in 
disseminating  information. 

(3)  A  requester  seeking  expedited 
processing  should  so  indicate  in  the 
initial  request,  and  should  state  all  the 
facts  supporting  the  need  to  obtain  the 
requested  records  quickly.  The  requester 
must  also  certify  in  writing  that  these 
facts  are  true  and  correct  to  the  best  of 
the  requester's  knowledge  and  behef. 

6.  Section  2604.302  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (b)  and  revising  paragraph 
(c)  to  read  as  follows: 

§2604.302    Response  to  requests. 

***** 

(b)  Referral  to,  or  consultation  with, 
another  agency.  When  a  requester  seeks 
access  to  records  that  originated  in 
another  Government  agency,  OGE  will 
normally  refer  the  request  to  the  other 
agency  for  response;  alternatively,  OGE 
may  consult  with  the  other  agency  in 
the  course  of  deciding  itself  whether  to 
grant  or  deny  a  request  for  access  to 
such  records.  *  *  * 


(c)  Honoring  form  or  format  requests. 
In  making  any  record  available  to  a 
requester,  CXiE  will  provide  the  record 
in  the  form  or  format  requested,  if  the 
record  already  exists  or  is  readily 
reproducible  by  OGE  in  that  form  or 
format.  If  a  form  or  format  request 
cannot  be  honored,  OGE  will  so  inform 
the  requester  and  provide  a  copy  of  a 
nonexempt  record  in  its  existing  form  or 
format  or  another  convenient  form  or 
format  which  is  readily  reproducible. 
OGE  will  not,  however,  generally 
develop  a  completely  new  record  (as 
opposed  to  providing  a  copy  of  an 
existing  record  in  a  readily  reproducible 


new  form  or  format,  as  requested)  of 
information  in  order  to  satisfy  a  request. 

***** 

7.  Section  2604.303  is  amended  by 
removing  the  word  "and"  following 
paragraph  (b)(2),  redesignating 
paragraph  (b)(3)  as  paragraph  (b)(4),  and 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  2604.303    Form  and  content  of 
responses. 

***** 

(b)*** 

(3)  When  only  a  portion  of  a 
document  is  being  withheld,  the  amount 
of  information  deleted  and  the  FOIA 
exemption(s)  justifying  the  deletion  will 
generally  be  indicated  on  the  copy  of 
the  released  portion  of  the  document.  If 
technically  feasible,  such  indications 
will  appear  at  the  place  in  the  copy  of 
the  document  where  any  deletion  is 
made.  If  a  document  is  withheld  in  its 
entirety,  an  estimate  of  the  volvune  of 
the  withheld  material  will  generally  be 
given.  However,  neither  an  indication  of 
the  amount  of  information  deleted  nor 
an  estimation  of  the  volume  of  material 
withheld  will  be  included  in  a  response 
if  doing  so  would  harm  an  interest 
protected  by  any  of  the  FOIA 
exemptions  pursuant  to  which  the 
deletion  or  withholding  is  made;  and 
***** 

8.  Section  2604.305  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1),  by  removing  the  number  "10"  in 
newly  redesignated  paragraph  (a)(1)  and 
adding  in  its  place  the  ntmiber  "20", 
and  by  adding  a  new  paragraph  (a)(2)  to 
read  as  follows: 

§2604.305    Time  limits. 

(a)  •  *  * 

(2)  Request  for  expedited  processing. 
When  a  request  for  expedited  processing 
imder  §  2604.301(e)  is  received,  the 
General  Coiuisel  will  respond  within 
ten  calendar  days  from  the  date  of 
receipt  of  the  request,  stating  whether  or 
not  the  request  for  expedited  processing 
has  been  granted.  If  the  request  for 
expedited  processing  is  denied,  any 
appeal  of  that  decision  will  be  acted 
upon  expeditiously. 


§2604.402    [Amended] 

9.  Section  2604.402  is  amended  by 
removing  the  initial  lower  case  "e"  in 
the  word  "exemption"  in  the  first 
sentence  of  paragraph  (b)  and  adding  in 
its  place  an  upper  case  "E". 

§2604.501    [Amended] 

10.  Section  2604.501  is  amended  by 
removing  the  dollar  amoimts  "SlO.OC" 
and  "$20.00"  from  the  second  sentence 


of  paragraph  (b)(l)(i)  and  adding  in  their 
place  the  dollar  amounts  "$11.00"  and 
"$22.00",  respectively,  and  by  removing 
the.citation  to  "§2604.104(q)"  in  the 
first  sentence  of  paragraph  (b)(3)  and 
adding  in  its  place  the  citation 
"§2604.103". 

11.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Annual  OGE  FOIA  Report 

0 

§  2604.601    Electronic  posting  and 
submission  of  annual  OGE  FOIA  report 

On  or  before  February  1  of  each  year, 
OGE  shall  electronically  post  on  its  Web 
site  and  submit  to  the  Office  of 
Information  and  Privacy  at  the  United 
States  Department  of  Justice  a  report  of 
its  activities  relating  to  the  Freedom  of 
Information  Act  (FOIA)  diuing  the 
preceding  fiscal  year. 

§2604.602    Contents  of  annual  OGE  FOIA 
report 

(a)  The  Office  of  Government  Ethics 
will  include  in  its  annual  FOIA  report 
the  following  information  for  the 
preceding  fiscal  year: 

(1)  The  number  of  FOIA  requests  for 
records  pending  before  OGE  as  of  the 
end  of  the  fiscal  year; 

(2)  The  median  number  of  calendar 
days  that  such  requests  had  been 
pending  before  OGE  as  of  that  date; 

(3)  The  niunber  of  FOIA  requests  for 
records  received  by  OGE; 

(4)  The  number  of  FOIA  requests  that 
OGfe  processed; 

(5)  The  median  number  of  calendar 
days  taken  by  OGE  to  process  different 
types  of  requests; 

(6)  The  number  of  determinations 
made  by  OGE  not  to  comply  with  FOIA 
requests  in  full  or  in  part; 

(7)  The  reasons  for  each  such 
determination; 

(8)  A  complete  list  of  all  statutes  upon 
which  OGE  relies  to  authorize 
withholding  of  information  under  FOIA 
Exemption  3,  5  U.S.C.  552(b)(3); 

(9)  A  description  of  whether  a  court 
has  upheld  the  decision  of  the  agency  to 
withhold  information  under  each  such 
statute; 

(10)  A  concise  description  of  the 
scope  of  any  information  withheld 
under  each  such  statute; 

(11)  The  niunber  of  appeals  made  by 
persons  under  5  U.S.C.  552(a)(6); 

(12)  The  result  of  such  appeals; 

(13)  The  reason  for  the  action  upon 
each  appeal  that  results  in  a  denial  of 
information; 

(14)  The  total  amount  of  fees  collected 
by  OGE  for  processing  requests;  and 

(15)  The  number  of  full-time  staff  of 
OGE  devoted  to  processing  requests  for 
records  under  the  FOIA;  and 


<i 
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(16)  The  total  amount  expended  by 
OGE  for  processing  such  requests. 

(b)  In  addition,  OGE  will  include  in 
the  report  such  additional  information 
about  its  FOIA  activities  as  is 
appropriate  and  useful  in  accordance 
with  Justice  Department  guidance  and 
as  otherwise  determined  by  OGE. 

[FR  Doc.  98-32193  Filed  12-2-98;  8:45  ami 

BILUNQ  CODE  S34S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Domestic  Licensing  of  Production  and 
Utilization  Facilities;  Public  Workshop 
Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  public 

workshop  meeting. 

SUMMARY:  The  Commission  has 
requested  the  staff  to  develop  and  assess 
options  on  incorporating  risk  insights  in 
the  Code  of  Federal  Regulations  10  CFR 
50.59.  This  regulation  permits  licensees 
to  implement  certain  changes  that  do 
not  require  prior  NRC  approval.  On  or 
about  December  19,  1998.  the  staff  will 
place  in  the  public  document  room 
(PDR)  a  draft  report  that  identifies 
options  for  incorporating  risk  insights 
into  the  existing  §  50.59  process.  At  the 
same  time  that  the  document  is  placed 
in  the  PDR,  the  staff  will  issue  a  notice 
to  hold  a  public  workshop  on  January 
19,  1998.  at  the  NRC  auditorium,  in 
Rockville,  Maryland.  That  notice  will 
also  solicit  comments  on  this  program. 
WORKSHOP  MEETING  INFORMATION:  A  1- 
day  workshop  will  be  held  to  review  the 
subject  document,  address  comments 
and  answer  questions.  Persons  other 
than  NRC  staff  and  NRC  contractors 
interested  in  making  a  presentation  at 
the  workshop  should  notify  Jack 
Guttmann.  US  Nuclear  Regulatory 
Commission,  MS  T10E50,  phone  (301) 
415-7732,  e-mail  jxg@nrc.gov. 
DATES:  January  19,  1999. 

AGENDA:  To  be  published  in  January, 
1999. 

REGISTRATION:  No  registration  fee  is 
required  for  this  workshop.  Interested 
parties  who  plan  to  attend  the  meeting 
should  preregister  in  order  to  ensure 
adequate  space.  Persons  interested  in 
attending  the  workshop  should  notify 
Jack  Guttmann,  at  US  Nuclear 
Regulatory  Commission,  MS  T10E50, 
Washington,  D.C.,  20555,  or  by  phone 
(301)  415-7732,  or  by  e-mail 
jxg@nrc.gov. 


Dated  at  Rockville,  Maryland,  this  20th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Mary  Drouin 

Acting  Branch  Chief,  Probabilistic  Risk 
Analysis  Branch  Division  of  Systems 
Technology.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  98-31933  Filed  12-1-98;  8:45  am] 

BILUNQ  CODE  7590-01-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 157,  284,  375,  380,  381, 
and  385 

[Docltat  No.  RM98-«-000] 

Revision  of  Existing  Regulations 
Under  Part  157  and  Related  Sections  of 
the  Commission's  Regulations  Under 
the  Natural  Gas  Act;  Notice  of 
Extension  of  Time 

November  24, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  Extension  of  Time. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  issued  a  Notice 
of  Proposed  Rulemaking  that  proposes 
to  update  its  regulations  governing  the 
filing  of  applications  for  the 
construction  and  operation  of  facilities 
to  provide  service  or  to  abandon 
facilities  or  service  under  section  7  of 
the  Natural  Gas  Act  (63  FR  55682 
October  16,  1998).  The  date  for  filing 
comments  is  being  extended  at  the 
request  of  various  interested  parties. 
DATES:  Comments  are  extended  to  and 
including  December  22, 1998. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Boergers,  Secretary,  888  First 
Street,  NE,  Washington,  DC  20426,  (202) 
208-0400. 

(Docket  No.  RM98-»-000] 

On  November  24. 1998,  the  Interstate 
Natural  Gas  Association  of  America,  the 
American  Gas  Association,  the  Process 
Gas  Consumers  Group  and  American 
Iron  and  Steel  Institute  (hereafter 
"Petitioners")  filed  a  joint  motion  for  an 
extension  of  time  for  the  filing  of 
comments  in  response  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  issued  September  30,  1998. 
in  the  above-docketed  proceeding. 

In  its  motion.  Petitioners  state  that 
due  to  the  shear  number  of  ongoing 
rulemaking  proceedings  at  the 


Commission  and  the  onset  of  the 
Thanksgiving  hoUday  season,  additional 
time  is  needed  within  which  to  prepare 
and  file  comments.  The  moUon  also 
states  that  an  extension  of  time  will  not 
unduly  delay  Commission  action  on  the 
matters  related  to  this  proceeding. 
Petitioners  motion  further  states  that 
they  are  authorized  to  represent  that  the 
American  Petroleum  Association  of 
America  and  the  Natural  Gas  Supply 
Association  have  been  contacted  and 
they  do  not  oppose  the  request  for 
additional  time. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  is  granted  to  and 
including  December  22,  1998. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32159  Filed  12-2-98;  8:45  am] 

BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 
[SPATS  No.  NiM-039-FOR] 

New  Mexico  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
armouncing  receipt  of  a  proposed 
amendment  to  the  New  Mexico 
regulatory  program  (hereinafter,  the 
"New  Mexico  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  or  additions  of  rules 
pertaining  to  the  definitions  of  "material 
damage"  and  "occupied  residential 
dwelling  and  associated  structures." 
adjustment  of  bond  amounts  for 
subsidence  damage,  subsidence  control 
buffer  zones,  and  impoundments 
meeting  the  class  B  or  C  criteria  for 
dams  in  Technical  Release-60  published 
by  the  U.S.  Natural  Resources 
Conservation  Service  (NRCS).  The 
amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t..  January  4, 
1999.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
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on  December  28, 1998.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  m.s.t.,  on 
December  18, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Wilhs  L. 
Gainer  at  the  address  listed  below. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Willis  L.  Gainer,  Chief,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  Suite  1200, 
Albuquerque,  New  Mexico  87102. 
Mining  and  Minerals  Division,  New 
Mexico  Energy  &  Minerals 
Department,  2040  South  Pacheco 
Street,  Santa  Fe,  New  Mexico  87505, 
Telephone:  (505)  827-5970. 
toR  FURTHER  INFORMATION  CONTACT: 
Willis  L.  Gainer,  Telephone:  (505)  248- 
5096,  Internet  address: 
WGAINER@OSMERE.GOV. 
SUPPLEMENTARY  INFORMATION: 

I«  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Literior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  fovmd  in  the  December  31, 1980, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.11,  931.15,  931.16,  and  931.30. 

n.  Proposed  Amendment 

By  letter  dated  November  13, 1998, 
New  Mexico  submitted  a  proposed 
amendment  (administrative  record  No. 
NM-804)  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  New 
Mexico  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
931.16(w),  (x),  and  (aa).  The  provisions 
of  Title  19,  Chapter  8,  Part  2,  of  the  New 
Mexico  Administrative  Code  (19  NMAC 
8.2)  that  New  Mexico  proposes  to  revise 
or  add  are:  19  NMAC  8.2  107.M.  (1), 
107.0.(2),  909.E.  (5),  2017.D  through 
2017.G,  2071.A  through  2071.D,  and 
2072. 


Specifically,  New  Mexico  proposes  to 
r6vis6' 

19  NMAC  8.2  107.M.(1)  and  107.0.(2), 
the  dehnitions  of  "material  damage" 
and  "occupied  residential  dwelling  and 
associated  structures,"  by  adding  a 
reference  in  each  definition  to  its  rules 
at  2069  through  2072,  concerning 
subsidence  control; 

19  NMAC  909.E.(5),  concerning 
ponds,  impoundments,  banks,  dams, 
and  embankments,  by  adding  the 
requirement  that  if  the  structure  meets 
the  Class  B  or  C  criteria  for  dams  in  TR- 
60  or  meets  the  size  or  other  criteria  of 
30  CFR  77.216(a),  each  plan  required 
under  909.B,  C,  and  E  shall  include  a 
stability  analysis  of  the  structiue; 

19  NMAC  201 7.D  by  adding  the 
requirement  that  impoundments  that 
meet  the  Class  B  or  C  criteria  for  dams 
in  TR-60  be  certified  by  a  qualified 
registered  professional  engineer; 

19  NMAC  2017.F.(2)(i).  (ii),  and  (iii), 
by  adding  the  requirement  that  the 
minimimi  design  precipitation  event  for 
a  spillway  be,  respectively,  the:  (1)  100- 
year  6-hour  event  for  an  impoundment 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60,  (2)  25-year  6-hour  event 
for  temporary  impoundments  not 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60,  and  (3)  50-year  6-hour 
event  for  permanent  impoimdments  not 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60; 

19  NMAC  2017.G{4)  and  (5), 
respectively,  by  correcting  a 
typographical  error  and  by  adding  the 
requirement  that  impoundments 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60  be  examined  in 
accordance  with  30  CFR  77.216-3; 

19  NMAC  2071,  concerning 
subsidence  buffer  zones,  by  adding  at 
2071.A  through  2071.D,  the 
requirements,  that:  (1)  Unless  otherwise 
approved,  underground  mining  shall 
not  be  conducted  beneath  or  adjacent  to 
any  perennial  stream  or  impoundment 
having  a  storage  volume  of  20  acre-feet 
or  more,  (2)  undergroimd  mining 
activities  beneath  any  aquifer  that  serves 
as  a  significant  source  of  water  supply 
to  a  public  water  system  shall  be 
conducted  so  as  to  avoid  disruption  of 
the  aquifer  and  consequent  exchange  of 
ground  water  between  the  aquifer  and 
other  strata,  (3)  imless,  otherwise 
approved,  underground  mining 
activities  shall  not  be  conducted 
beneath  or  in  close  proximity  to  any 
public  buildings,  and  (4)  undergroimd 
mining  shall  be  suspended  under 
urbanized  areas,  cities,  towns,  and 
communities  and  adjacent  to  industrial 
or  commercial  buildings,  major 
impoundments  or  permanent  streams,  if 
inuninent  danger  is  found  to  inhabitants 


of  urbanized  areas,  cities,  towns,  or 
communities;  and 

19  NMAC  2072  by  adding  the 
requirement  that  when  subsidence 
related  contamination,  diminution,  or 
interruption  to  a  water  supply  protected 
under  2069(a)  through  (d)  occurs,  the 
Director  of  the  New  Mexico  program 
must  require  the  permittee  to  obtain 
additional  f)erformance  bond  in  the 
amount  of  the  estimated  costs  of  the 
repairs  or  of  the  estimated  cost  to 
replace  the  protected  water  supply. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  Albuquerque  Field  Office 
wrill  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Pjxblic  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.s.t.,  on  December  18,  1998.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  fisted  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
wili*greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
vdll  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
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audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportiuiity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
iNFORPyiATlON  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Literior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.11.  732.15,  and  732.17(h)(1), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  24, 1998. 

Russell  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  98-32188  Filed  12-2-98;  8:45  am) 

BILUNG  CODE  431(M)6-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 
[NM-037-FOR] 

New  Mexico  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanatory  information 
pertaining  to  previously  proposed 
amendment  to  the  New  Mexico 
regulatory  program  (hereinafter,  the 
"New  Mexico  program")  under  the 


Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  and  additional  explanatory 
information  for  New  Mexico's  proposed 
rules  pertain  to  permit  application 
contents  for  operations  exclusively 
under  reclamation  and  the  timing  of 
backfilling  and  grading.  The  amendment 
is  intended  to  revise  the  New  Mexico 
program  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations,  as  amended,  and 
improve  operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.s.t.  December 
18,  1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Willis  L. 
Cainer  at  the  address  listed  below. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  docvunent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hohdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Willis  L.  Gainer,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  Suite  1200, 
Albuquerque,  New  Mexico  87102 
Mining  and  Minerals  Division,  New 
Mexico  Energy  &  Minerals 
Department  2040  South  Pacheco 
Street,  Santa  Fe,  New  Mexico  87505, 
Telephone:  (505)  827-5970 
FOR  FURTHER  INFORMATION  CONTACT: 
Willis  L.  Gainer,  Telephone:  (505)  248- 
5096,  Internet  address 
WGAINER@OSMRE.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
backgroimd  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
coniments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  foimd  in  the  December  31, 1980, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.11.  931.15,  931.16,  and  931.30. 

II.  Proposed  Amendment 

By  letter  dated  March  11, 1996,  New 
Mexico  submitted  a  proposed 
amendment  (administrative  record  No. 
NM-773)  to  its  program  pursuant  to 
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SMCRA  (30  U.S.C.  1201  et  seq.).  OSM 
announced  receipt  of  the  proposed 
amendment  in  the  March  26, 1996, 
Federal  Register  (61  FR  13117; 
administrative  record  No.  NM-802), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy.  Because  no  none 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  April  25, 1996. 

Dviring  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Coal  Surface  Mining 
Commission  (CSMC)  Rules  80-1-5- 
23(a)  and  80-1-15-11  through  80-1- 
15-27,  minimum  requirements  for 
permit  applications  concerning  coal 
mining  operations  exclusively  under 
reclamation,  and  CSMC  Rule  80-1-20- 
101(a)(1)  and  (3),  timing  of  backfilling 
and  grading.  OSM  notified  New  Mexico 
of  the  concerns  by  letter  dated  May  15, 
1996  (administrative  record  No.  NM- 
885). 

please  note  that  by  letter  dated 
January  6, 1998,  New  Mexico  submitted 
a  proposed  amendment  (administrative 
record  No.  NM-795)  to  recodify  the 
New  Mexico  Surface  Coal  Mining 
Regulations.  New  Mexico  recodified  its 
rules  from  Coal  Surface  Mining  Code 
Rule  80-1  (CSMC  Rule  80-1).  sections 

1  through  15  and  sections  19  through 
34,  to  Title  19  (Natiu-al  Resources  and 
Wildhfe),  Chapter  8,  (Coal  Mining),  Part 

2  (Cold  Surface  Mining)  of  the  New 
Mexico  Administrative  Code  (19  NMAC 
8.2).  Subparts  1  through  34.  No 
substantive  changes  to  the  text  of  the 
rules  were  proposed.  OSM  approved  the 
recodification  of  New  Mexico's  rules  on 
June  8,  1998  (63  FR  31112, 
administrative  record  No.  NM-805).  For 
purposes  of  clarity,  OSM  will 
hereinafter  give  both  the  recodified  and 
the  old  citations  of  New  Mexico's 
proposed  revisions  that  are  the  subject 
of  this  document. 

New  Mexico  responded  in  a  letter 
dated  November  9,  1998,  by  submitting 
a  revised  amendment  and  additional 
explanatory  information  (administrative 
record  No.  NM-803).  New  Mexico 
proposes  to  further  revise  its  program  by 
(1)  withdrawing  it's  proposed  revision 
of  19  NMAC  8.2  505.A  (old  CSMC  Rule 
80-l-5-23(a))  and  withdrawing  in  its 
entirety  the  proposed  addition  of 
Subpart  15  (old  CSMC  Rules  80-1-15- 
11  through  80-1-15-27),  concerning 
minimum  requirements  for  permit 
applications  pertaining  to  coal  mining 
operations  exclusively  under 
reclamation,  and  (2)  revising  and 
submitting  additional  explanatory 
information  for  19  NNMAC  8.2  2054.A 
(old  CSMC  Rules  80-l-20-101{a)), 


concerning  the  timing  of  backfilling  and 
grading. 

Specifically,  New  Mexico  proposes  to: 

(1)  Withdraw  it's  proposed  revision  at 
19  NMAC  8.2  505.A  (old  CSMC  Rule 
80-l-5-23(a))  and  withdraw  in  its 
entirety  the  proposed  addition  of 
Subpart  15  (old  CSMC  Rules  80-1-15- 
11  through  80-1-15-27),  concerning 
minimum  requirements  for  permit 
applications  pertaining  to  coal  mining 
operations  exclusively  under 
reclamation; 

(2)  Submit  additional  explanatory 
information  for  19  NMAC  8.2  2054.A 
(old  CSMC  Rules  8(>-l-20-101(a)), 
pertaining  to  timing  of  backfilling  and 
grading;  and 

(3)  Further  amended  proposed  19 
NMAC  8.2  2054.A  by  (a)  revising 
2054.A(2),  pertaining  to  open  pit 
mining,  to  allow  for  an  annual 
backfilling  and  grading  schedule  based 
on  either  time  or  distance;  (b)  revising 
2054.A(4),  pertaining  to  surface  areas 
disturbed  incidental  to  underground 
mining  activities,  to  require  backfilling 
and  grading  in  accordance  with  an 
annual  time  schedule;  and  (c)  adding 
2054.A(5),  pertaining  to  any  final  pit  at 
the  completion  of  mining  activities,  to 
require  that  rough  backfilling  and 
grading  occur  in  accordance  with  a  time 
schedule  approved  by  the  Director  of 
the  New  Mexico  program. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  New  Mexico 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  New  Mexico  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Alburquerque  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  sepcific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 
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6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  milhon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovermental  relations,  Surface 
mining.  Underground  mining. 

Dated:  November  24, 1998. 
RuaMll  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center 

[FR  Doc.  98-32187  Filed  12-2-98;  8:45  am] 
BILLMQ  C006  431»46-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  No.  PA40e2b;  FRL-6194-4] 

Approval  and  Promulgation  of  Air 
Quality  Imptementatlon  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOX  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmentel  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  volatile  organic 
compound  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  five  major 
sources  located  in  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  vfill 
not  institute  a  second  comment  period. 
Any  {Muties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  adverse  comments  are  received  that 
do  not  pertain  to  all  paragraphs  subject 
to  this  rulemaking  action,  those 
paragraphs  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 


manner  described  here.  Only  those 
paragraphs  that  receive  adverse 
comments  will  be  writhdrawTi  in  the 
manner  described  here. 
DATES:  Written  comments  must  be 
received  by  January  4,  1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kathleen 
Henry,  Air  Protection  Division, 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  docvunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Miller,  (215)  814-2068,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
miller.linda©Bpamail.  epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  pertaining  VOC 
and  NOx  RACT  determinations  for 
individual  sources  located  in 
Pennsylvania,  see  the  Direct  Final  rule 
located  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

Dated:  November  13, 1998. 
William  WisiMmski. 

Acting  Regional  Administrator,  Region  M. 
[FR  Doc.  98-32006  Filed  12-2-98;  8:45  am) 
BIUJNQCOOE  6SM-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100, 3106, 3130,  and 
3160 

IAA-610-0S-411 1-2410] 
RIN1004-ACS4 

Oil  and  Gas  Leasing;  Onshore  Oil  and 
Gas  Operations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 


SUMMAi^Y:  The  Bureau  of  Land 
Management  (BLM)  is  reopening  the 
public  conunent  period  under  a 
proposed  rule  published  in  the  Federal 
Re^er  on  January  13,  1998,  (63  FR 


1936),  concerning  lessee  responsibility 
for  oil  and  gas  drainage.  BLM  is 
reopening  the  comment  period  for  60 
days  in  order  to  consult  with  Indian 
Tribes,  pursuant  to  Executive  Order 
13084,  on  the  issue  of  whether  the 
proposed  rule  should  apply  to  Tribal 
and  individual  Indian  oil  and  gas  leases. 
BLM  seeks  further  pubUc  comments 
solely  on  the  issue  of  the 
appropriateness  of  applying  the 
proposed  rule  to  Indian  oil  and  gas 
leases. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999.  BLM  will 
not  necessarily  consider  comments 
received  after  this  time  in  developing 
the  final  rule  or  include  them  in  die 
administrative  record. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
1849  "C"  Street,  NW,  Room  401LS, 
Washington,  DC  20240.  You  may  also 
comment  via  the  Internet  to 
WOCommentdwo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  AC54"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  pubhc  review  at  this 
address  during  regular  business  hour^ 
(7:45  a.m.  to  4:15  p.m.).  Eastern  Time, 
Monday  through  Friday,  except 
hoUdays.  BLM  will  also  post  all 
comments  on  its  home  page 
(www.bhn.gov)  at  the  end  of  the 
comment  period.  Individual 
respondents  may  request 
confidentiahty,  which  BLM  will 
consider  on  a  case-by-case  basis.  If  you 
wish  to  request  that  BLM  consider 
withholding  your  name,  home  street 
address,  Internet  address,  or  personal 
telephone  number  from  pubUc  review  or 
&x)m  disclosure  imder  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  fiT)m  organizations  or 
businesses,  and  individuals  identifying 
themselves  as  representatives  or 
officials  of  organizations  or  businesses, 
will  be  made  available  for  pubUc 
inspection  in  their  entirety. 

Finally,  you  may  hand-deUver 
comments  to  BLM  at  1620  L  Street,  NW. 
Room  401,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Shaw,  Fluid  Minerals  Group, 
Bureau  of  Land  Management,  Mail  Stop 
401LS,  1849  "C"  Street,  NW, 
Washington,  DC  20240;  telephone  (202) 
452-0340  (Conmiercial  or  FTS). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
January  13,  1998,  (63  FR  1936),  BLM 
published  the  drainage  proposed  rule  in 
the  Federal  Register.  The  comment 
period  was  extended  for  60  days  in  a 
notice  published  on  February  24, 1998, 
(63  FR  9171).  BLM  is  reopening  the 
comment  period  for  60  days  in  order  to 
consult  with  Indian  Tribes,  pursuant  to 
Executive  Order  13084,  on  the  issue  of 
whether  the  proposed  rule  should  apply 
to  Tribal  and  individual  Indian  oil  and 
gas  leases.  Comments  were  solicited  on 
this  question  in  the  original  Notice  of 
Proposed  Rulemaking,  but  only  one 
comment  was  received. 

BLM  seeks  further  public  comments 
solely  on  the  issue  of  the 
appropriateness  of  applying  the 
proposed  rule  to  Indian  oil  and  gas 
leases.  Specihcally,  BLM  seeks 
comment  on  the  issue  of  whether  the 
proposed  amendments  to  43  CFR  3100.5 
Uirough  3100.80  should  apply  to  both 
Federal  and  Indian  leases.  Should  BLM 
determine  to  make  those  amendments 
applicable  to  Indian  leases  as  well  as 
Federal  leases,  the  proposed 
amendments  would  be  made  in  Part 
3160  and  replace  3162.2(a)  and  (b). 

BLM  is  not  considering  applying  to 
bidian  oil  and  gas  leases  the  proposed 
revisions  to  43  CFR  Subpart  3106 
governing  the  obligations  of  Federal  oil 
and  gas  assignors  and  assignees.  Instead, 
Indian  oil  and  gas  leases  are  governed 
by  the  obhgations  in  25  CFR  211.53  and 
212.53. 

The  proposed  rule  would  clarify  the 
responsibilities  of  oil  amd  gas  lessees  for 
protecting  Federal  and  Indian  oil  and 
gas  resources  from  drainage  by 
operations  on  nearby  lands  that  would 
result  in  lower  royalties  to  the  Federal 
Government  and  Indian  mineral  owners. 
It  would  specify  when  the  obligations  of 
the  lessee  or  operating  rights  owner  to 
protect  against  drainage  begin  and  end 
and  what  steps  should  be  taken  to 
determine  if  drainage  is  occiuring. 

Dated:  November  23, 1998. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 
[FR  Doc.  98-31846  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlife  Service 

50  CFR  Part  17 
RIN  101&-AF30 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Special 
Regulations  for  the  Preble's  Meadow 
Jumping  Mouse 

AGENCY:  Fish  and  WildHfe  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Preble's  Meadow 
Jumping  Mouse  [Zapus  hudsonius 
preblei)  (Preble's)  was  listed  as  a 
threatened  species  under  the 
Endangered  Species  Act  (Act)  of  1973 
(16  U.S.C.  sections  1531  to  1544)  on 
May  13, 1998.  At  the  time  the  Preble's 
was  listed,  a  special  rule  for  the 
conservation  of  Preble's  was  not 
promulgated  and  therefore  virtually  all 
of  the  restrictions  of  the  Act  became 
appUcable  to  the  species.  This  proposed 
rule  would  establish  special  standards 
for  the  conservation  of  the  Preble's  over 
the  next  18  months,  long  enough  to 
devise  a  more  comprehensive  and 
lasting  approach  for  preserving  the 
species. 

DATES:  Your  comments  on  the  proposed 
rule  must  be  received  by  February  1, 
1999  to  receive  consideration  by  the 
Service. 

ADDRESSES:  You  should  send  your 
comments  concerning  this  proposal  to 
LeRoy  Carlson,  Field  Supervisor, 
Colorado  Field  Office,  Ecological 
Services,  P.O.  Box  25486,  Denver 
Federal  Center,  Denver,  Colorado 
80225-0207.  Comments  and  materials 
received  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service's  Colorado  Field 
Office,  755  Parfet  Street,  Suite  361, 
Lakewood,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  W.  Carlson,  Field  Supervisor, 
Colorado  Field  Office  (see  ADDRESSES 
section),  telephone  303/275-2370. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Preble's  meadow  jumping  mouse 
[Zapus  hudsonius  preblei),  a  subspecies 
of  the  meadow  jumping  mouse  [Zapus 
hudsonius)  is  known  to  occxir  only  in 
portions  of  Colorado  and  Wyoming.  The 
final  rule  listing  Preble's  as  a  threatened 
species  under  the  Endangered  Species 
Act  was  published  in  the  Federal 
Register  on  May  13. 1998  (63  FR  26517). 
Section  4(d)  of  the  Act  (16  U.S.C. 


section  1533)  provides  that  whenever  a 
species  is  listed  as  a  threatened  species, 
the  Secretary  of  the  Interior  will  issue 
regulations  deemed  necessary  and 
advisable  to  provide  for  the 
conservation  of  the  species.  This  is  done 
in  either  of  two  ways. 

First,  the  Fish  and  Wildlife  Service 
(Service)  has  issued  regulations  that 
generally  apply  to  threatened  wildlife 
virtually  all  the  prohibitions  that  section 
9  of  the  Act  (16  U.S.C.  section  1538) 
establishes  with  respect  to  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
"take"  any  listed  wildlife  species;  i.e.,  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect  any 
threatened  or  endangered  species  or  to 
attempt  to  engage  in  any  such  conduct 
(16  U.S.C.  section  1532  (19)]. 

The  Service's  regulations  for 
threatened  wildlife,  however,  also 
provide  that  a  "special  rule"  under 
section  4(d)  of  the  Act  can  be  tailored 
for  a  particular  threatened  species.  In 
that  case,  the  general  regulations 
applying  most  section  9  prohibitions  to 
threatened  species  do  not  apply  to  that 
species,  and  the  special  rule  is  to 
contain  the  prohibitions  (and 
exemptions)  necessary  and  appropriate 
to  conserve  that  sjpecies. 

At  the  time  Preble's  was  listed,  we  did 
not  promulgate  a  s{)ecial  section  4(d) 
rule  and,  therefore,  the  section  9 
prohibitions,  including  the  take 
prohibitions,  became  apphcable  to  the 
species.  We  are  now  proposing  to  issue 
this  special  rule  for  the  Preble's  to 
replace  those  general  prohibitions  with 
special  measiu^s  tailored  to  the 
conservation  of  this  species. 

We  anticipate  that  this  proposed  rule 
will  prohibit  actions  that  threaten  the 
Preble's,  to  the  extent  necessary  to 
provide  for  the  conservation  of  the 
Preble's.  It  also  provides  flexibiUty  to 
private  landowners  for  ongoing 
activities  that  will  not  jeopardize  the 
species.  We  also  believe  that  this  rule 
would  gamer  the  support  of  State  and 
local  governments,  private  landowners, 
and  other  interested  parties  for  a  lasting, 
cooperative  approach  for  the  long-term 
conservation  of  the  species. 

This  proposed  rule  is  best  imderstood 
in  the  context  of  other  regulations  and 
actions,  already  in  place  or  in 
development,  to  provide  for 
conservation  of  the  Preble's. 

First,  it  is  important  to  understand 
that  an  activity  now  prohibited  under 
the  general  regulations  or  that  would  be 
prohibited  under  this  special  rule  may 
still  be  allowed  under  section  10  of  the 
Act.  That  section  provides  for  a  person 
to  obtain  from  us  in  appropriate 
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circumstances  a  permit  allowing  the 
"incidental"  taking  of  Preble's.  One  of 
the  purposes  of  this  proposed  rule  is  to 
enable  us  to  make,  in  advance,  general 
decisions  that  certain  types  of  activities 
are  consistent  with  the  conservation  of 
Preble's,  without  requiring  people  \o 
seek  individual  Section  10  permits 
authorizing  those  activities.  Additional 
activities  that  would  result  in  the  take 
of  Preble's  still  could  be  permitted  by  us 
tmder  section  10  of  the  Act. 

Currently,  the  State  of  Ck)lorado,  the 
Service,  and  various  local  governmental 
entities  are  working  together  to  develop 
one  or  more  plans  to  conserve  the 
Preble's  and  its  habitat.  This 
collaborative  approach  is  expected  to 
result  in  the  development  of  one  or 
more  habitat  conservation  plans  and 
appUcations  to  the  Service  for 
incidental  take  permits  under  section  10 
of  the  Act.  These  habitat  conservatioii 
plans  will  provide  the  foundation  upon 
which  to  build  a  lasting,  effective,  and 
efficient  recovery  program  for  the 
Preble's. 

Under  this  planning  process,  we  have 
held  three  rounds  of  public  meetings  in 
each  of  the  five  geographic  subareas  that 
comprise  the  known  range  of  the 
Preble's  in  Colorado.  Key  riparian  areas 
important  to  Preble's  that  require 
protection  have  been  identified,  threats 
to  the  Preble's  have  been  ranked  in 
importance,  and  preliminary  strategies 
to  minimize  or  mitigate  adverse  impacts 
to  the  Preble's  have  been  discussed  by 
stakeholders.  Nine  Colorado  counties 
and  five  Colorado  cities  have  passed 
resolutions  supporting  this  planning 
process  and  have  indicated  that  they 
will  consider  using  their  regulations, 
incentives,  and  ordinances  to  protect 
the  Preble's.  We  are  also  working  with 
local  governments  in  Wyoming  on 
similar  conservation  planning  efforts. 

Both  this  long-term  cooperative 
approach  and  this  short-term  special 
rule  are  consistent  with  the  spirit  and 
intent  of  the  November  29, 1995, 
Memorandum  of  Agreement  between 
the  Secretary  of  the  hiterior  and  the 
Governor  of  Colorado.  This  agreement 
conunits  the  Service  and  the  State  to  use 
the  flexibihty  in  State  and  Federal  laws 
and  regulations  and  promotes 
participation  of  a  broad  spectrum  of 
partners  to  achieve  long-term 
conservation  and  development 
solutions.  By  involving  and  taking 
advantage  of  the  land  use  planning  and 
other  authorities  and  resources  of  State 
and  local  governments,  we  beUeve  that 
we  can  more  effectively  provide  for  the 
long-term  conservation  of  the  Preble's 
than  relying  just  on  our  own  authorities 
and  resources.  One  of  the  purposes  of 
this  special  rule  is  to  begin  allowing  for 


that  cooperation  among  us,  the  States, 
and  local  governments. 

The  second  important  component  of 
the  context  for  this  special  rule  is  that 
Federal  agencies  are  required  imder 
section  7  of  the  Act  to  consult  with  us 
to  ensure  that  their  actions  are  not  likely 
to  jeopardize  the  Preble's.  For 
consultations  that  involve  the  use  of 
Federal  land,  we  expect  that  those  lands 
will  be  managed  to  contribute  to  the 
conservation  of  the  species  to  the 
maximum  extent  possible,  lessening  the 
burden  on  others.  Other  types  of 
consultations  involve  actions  similar  to 
those  that  are  considered  under  the 
section  10  process.  For  example,  many 
of  the  activities  likely  to  affect  the 
Preble's  will  be  undertaken  wholly  or 
partly  in  riparian  areas,  and  will  be 
subject  to  permitting  requirements  of 
the  Clean  Water  Act,  such  as  §  404 
dredge-and-fiU  permits  to  be  issued  by 
the  Army  Corps  of  Engineers.  We  expect 
to  apply  the  same  type  of  approach 
reflected  in  this  proposed  rule,  when 
appropriate,  to  those  consultations. 

Third,  a  variety  of  Federal,  State,  and 
local  programs  are  available  to  help 
conserve  the  Preble's  through  the 
acquisition  and  preservation  of  its 
habitat.  These  include  the  Service's 
Partners  for  Fish  and  Wildlife  Program, 
the  Natiu-al  Resource  Conservation 
Service's  wetland/riparifin  habitat 
protection  programs,  grant  programs 
administered  by  Great  Outdoors 
Colorado,  dty  and  county  open  space 
programs,  and  activities  of  local  land 
trusts.  In  particular,  our  Partners  for 
Fish  and  WildUfe  Program  has  proven  to 
be  an  especially  effective  approach  for 
wildhfe  conservation  on  agricultiu^l 
lands  by  providing  funding  for 
restoration  of  wetland  and  riparian 
habitats.  We  intend  to  dedicate 
additional  funds  to  our  Partners  for  Fish 
and  Wildhfe  Program  for  the 
conservation  of  the  Preble's  on  private 
lands. 

Provisions  of  the  Rule 

Term  of  the  Rule 

We  are  proposing  the  conditions 
contained  in  this  rule  to  be  enforced  for 
a  i>eriod  of  18  months.  It  is  expected 
that  during  this  time  period, 
comprehensive  habitat  conservation 
plans  for  the  Preble's  will  be  developed. 


Take  Prohibitions 

We  are  proposing  that  virtually  all  of 
the  prohibitions  imder  section  9  of  the 
Act  that  apply  to  endangered  species 
continue  to  apply  to  the  Preble's,  to  the 
same  extent  as  they  apply  to  other 
threatened  species  under  our  general 
regulations,  except  that  certain  activities 


would  be  exempted.  This  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
any  Preble's;  i.e.,  to  harass,  harm, 
pursue,  himt,  shoot,  wound,  trap,  kill, 
or  collect  them  or  to  attempt  any  of 
these  actions.  It  would  also  make  it 
illegal  to  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  Preble's,  or  to  possess,  sell,  deUver, 
carry,  transport,  or  ship  any  Preble's 
that  have  been  taken  illegally. 

Exempted  Activities 

We  are  proposing  to  include  in  this 
rule  the  following  exemptions,  provided 
that  the  activities  resulting  in  such  take 
are  conducted  in  accordance  with  the 
requirements  identified  in  this  special 
rule. 

1.  Activities  Outside  of  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas 

In  this  rule,  we  are  proposing  to 
exempt  all  incidental  take  outside  of 
specified  Mouse  Protection  Areas  and 
Potential  Mouse  Protection  Areas 
(which  are  further  explained  below).  As 
with  many  other  hsteid  species,  the 
Service  maintains  records  of  known 
occurrence  of  the  Preble's,  as  well  as 
information  on  high  potential  habitat 
areas  throughout  its  range.  Mouse 
Protection  Areas  are  areas  where  mice 
have  been  documented  since  1992  and 
reported  to  the  Service.  Potential  Mouse 
Protection  Areas  are  areas  that  have  a 
high  potential  to  support  the  Preble's 
based  on  habitat  conditions.  Together 
these  areas  include  more  than  1,000 
linear  miles  of  streams  and  constitute 
the  known  locations  and  potential 
Preble's  habitat  in  Colorado  and 
Wyoming. 

We  befieve  that  these  areas  include 
sufficient  habitat  to  achieve  recovery  of 
the  Preble's  and  that  incidental  take 
outside  of  these  areas  will  be  imlikely 
and  would  not  compromise  Preble's 
conservation  efforts.  These  areas  may  be 
amended  or  adjusted  based  on  new 
information. 

2.  Rangewide  Exemptions 

We  are  proposing  to  exempt  four 
types  of  existing  activities  from  the  take 
prohibitions  anywhere  within  the 
Preble's  range  (including  within  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas). 

a.  Rodent  control  within  10  feet  of  or 
inside  any  structure.  The  Preble's  is 
generally  not  found  in  association  with 
structures-such  as  bams,  houses,  and 
other  buildings.  We  befieve  that  any 
Preble's  mortahty  associated  with 
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trapping  near  these  structures  would  be 
insignificant  and  that  this  exemption 
will  promote  public  support  for  Preble's 
conservation  efforts. 

b.  Ongoing  agricultural  activities.  This 
exemption  provides  for  a  continuation 
of  existing  agricultural  practices  but 
does  not  allow  an  increase  of  impacts  to, 
or  further  encroachment  upon,  Preble's 
habitat.  For  example,  it  does  not  allow 
for  an  increase  in  grazing  intensity  in 
Preble's  habitat  or  mowing  closer  to  a 
stream  supporting  the  Preble's. 
Situations  where  Preble's  populations 
coexist  with  ongoing  agricultvue  may 
provide  valuable  insight  into  habitat 
conditions  required  by  the  Preble's  and 
the  specific  types  of  grazing  and  farming 
practices  that  are  compatible  with  the 
Preble's. 

We  believe  that  the  exemption  for 
agricultural  practices  will  provide  a 
positive  incentive  for  agricultural 
interests  to  engage  in  volimtary 
conservation  activities  and  will  remove 
much  of  the  existing  reluctance  by 
private  landowners  to  allow  Preble's 
surveys  to  be  conducted  on  their  lands. 
These  surveys  may  lead  to  a  more 
complete  understanding  of  the  status 
and  distribution  of  the  species.  With 
this  knowledge,  our  ability  to  develop 
an  effective  long-term  recovery  program 
will  be  enhanced. 

c.  Maintenance  and  replacement  of 
existing  landscaping  and  related 
structures  and  improvements,  with  no 
increase  in  impervious  surfaces.  Some 
existing  landscaping  activities,  such  as 
lawn  mowing  and  gardening  associated 
with  residential  or  commercial 
development,  golf  courses,  and  parks 
have  disrupted  Preble's  habitat  in 
certain  areas.  However,  allowing  these 
activities  to  continue  in  ways  that  do 
not  lead  to  any  increases  in  impervious 
surfaces  within  Mouse  Protection  Areas 
and  Potential  Mouse  Protection  Areas  is 
not  expected  to  adversely  affect  Preble's 
conservation  and  recovery  efforts. 

d.  Existing  uses  of  water  associated 
with  the  exercise  of  perfected  water 
rights  under  State  law,  and  interstate 
compacts  and  decrees.  The  cimiulative 
effect  of  the  development  and  exercise 
of  water  rights  has  impacted  riparian 
commimities  and  the  Preble's  in  some 
areas.  However,  the  exercise  of  certain 
water  rights  and  water  development 
may  have  beneficial  effects  in  riparian 
commimities  and  to  the  Preble's. 
Persons  with  perfected  water  rights  are 
encouraged  to  engage  in  conservation 
planning  efforts  to  provide  voluntarily 
the  flows  that  may  be  determined  to  be 
important  to  protect  Preble's  habitat. 
Take  associated  with  new  water 
development  would  be  prohibited. 


The  Service  considered  a  possible 
rangewide  exemption  pertaining  to 
periodic  maintenance  of  existing  water 
supply  ditches.  Periodic  maintenance  of 
ditches  includes  activities  such  as 
burning  or  clearing  vegetation  that  may 
impact  Preble's  habitat.  We  have 
concluded,  however,  that  because  some 
water  supply  ditches  may,  in  fact, 
provide  suitable  habitat  and  dispersal 
routes  for  the  Preble's,  take  relating  to 
periodic  maintenance  of  these  ditches 
should  be  prohibited.  We  intend  to 
assess  the  value  of  water  supply  ditches 
to  the  conservation  and  recovery  of  the 
Preble's,  both  in  specific  areas  where 
use  of  these  ditches  by  Preble's  has  been 
dociimented,  and  in  areas  that  may 
contain  suitable  habitat  to  determine  if 
these  areas  should  be  classified  as 
Mouse  Protection  Areas  or  Potential 
Mouse  Protection  Areas.  The 
conclusions  from  this  assessment  wrill 
be  used  in  conservation  and  recovery 
planning  for  the  Preble's.  Coordination 
with  the  Service  is  required  when 
activities  are  planned  in  areas 
potentially  significant  for  the  Preble's. 

3.  New  Development  in  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas 

Under  this  proposed  rule,  States, 
counties,  and/or  municipalities  which 
manage  land  use  at  the  local  level  may, 
at  their  option  and  upon  concurrence  by 
the  Service,  adopt  and  enforce  necessary 
protective  standards  for  the  Preble's,  as 
follows: 

1.  State  or  local  authorities  will 
identify  to  us  their  legal  authorities  to 
protect  Preble's  habitat.  They  will  also 
commit  to  use  those  authorities  to 
enforce  the  Preble's  protection 
standards  described  below; 

2.  We  will  review  these  authorities 
and  provide  concurrence  that  the 
authorities  are  adequate  to  protect 
Preble's  habitat;  and 

3.  Upon  receiving  our  concurrence, 
State/local  authorities  may  approve 
development  or  actions  that  are 
consistent  with  the  mouse  protection 
standards  and  mitigation  guidelines 
described  below. 

The  Service  will  closely  monitor 
implementation  of  this  rule  by  State  and 
local  governments  and  provide 
assistance  as  required.  We  will  meet 
quarterly  with  each  governmental  entity 
which  has  received  written  concurrence 
from  us  recognizing  its  present  authority 
and  ability  to  protect  the  Preble's. 

Projects  or  actions  within  the 
jurisdiction  of  local  governmental 
entities  that  elect  not  to  enforce  these 
standards  would  be  subject  to  all  the 
prohibitions  on  take  in  this  proposed 
rule,  xmless  the  activity  is  otiierwise 


exempt  in  this  proposed  rule.  However, 
if  you  are  undertaking  an  action  that 
maytake  the  Preble's,  including 
significantly  modifying  its  habitat 
within  an  area  where  the  local 
government  has  chosen  not  to  use  the 
provisions  in  this  rule,  we  will  work 
directly  with  you  to  develop  a  habitat 
conservation  plan  and  an  incidental 
take  permit  under  section  10.  If  there  is 
Federal  approval  or  funding  involved, 
we  will  review  the  action  under  section 
7  of  the  Act  (16  U.S.C.  section  1536). 

In  cases  where  an  individual  habitat 
conservation  plan  is  required  for  a 
specific  property,  the  applicant  will  be 
responsible  for  the  costs  of  developing 
and  implementing  the  habitat 
conservation  plan.  Habitat  conservation 
plans  will  be  consistent  with  provisions 
of  this  rule,  including  the  mouse 
protection  standards  and  associated 
mitigation  guidelines.  However,  it  may 
be  necessary  and  desirable  to  modify 
these  standards  and  guidelines  to 
address  site  specific  conditions  of  a 
project. 

Mouse  Protection  Standards 

We  have  developed  standards  for  the 
Preble's  to  ensure  adequate  protection  of 
important  habitats  known  as  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas.  For  the  piuposes  of 
this  rule,  a  Mouse  Protection  Area  is  the 
reach  of  any  stream  that  is  located 
within  1  linear  mile  upstream  and  1 
Unear  mile  downstream  of  any  known 
location  of  the  Preble's  that  has  been 
reported  to  the  Service  since  1992. 
Major  Preble's  surveying  efforts  began  in 
this  year  and  surveys  since  1992 
represent  the  known  occupied  habitat  of 
the  Preble's.  In  instances  where  two 
designated  Mouse  Protection  Areas  on 
the  same  stream  are  separated  by  one 
linear  mile  or  less,  one  continuous 
Mouse  Protection  Area  will  be 
established.  Biological  research  shows 
that  there  is  a  high  likelihood  that  these 
areas  will  be  used  by  the  Preble's  on  a 
year-round  basis  or  as  a  movement 
corydor. 

A  Mouse  Protection  Area  (MP A)  also 
extends  300  feet  on  each  side  of  the 
stream  measured  from  the  centerline,  or 
300  feet  from  the  exterior  boundary  of 
any  contiguous  wetlands,  whichever  is 
further.  T^e  basis  for  the  300-foot 
standard  is  that  mice  have  been 
documented  to  regularly  move  up  to  150 
feet  from  streams  and  wetlands.  The 
remaining  150- foot  zone  serves  as  a 
buffer  zone  to  avoid  disturbance  of 
Preble's  habitat  associated  with  human 
activities.  We  believe  that  this  zone  will 
encompass  the  normal  home  range  of 
the  Preble's  and  will  provide  an 
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adequate  buffer  from  adjoining 
development. 

The  Service  recognizes  that  it  may  be 
desirable  to  modify  the  boundaries  of  a 
Mouse  Protection  Area  to  reflect  the 
actual  extent  of  Preble's  habitat  along  a 
stream  or  a  wetland.  The  Service  may 
make  these  changes  when  biologically 
justified.  In  addition,  local  entities  that 
have  agreed  to  enforce  the  mouse 
protection  standards  may  also  propose 
changes  to  a  Mouse  Protection  Area 
based  on  new  biological  information. 
We  would  need  to  approve  any  changes. 

There  are  many  areas  within  the 
historic  range  of  the  Preble's  that 
contain  suitable  Preble's  habitat  that 
have  not  been  surveyed,  or  if  previously 
surveyed,  in  which  no  mice  have  been 
captured.  These  areas,  known  as 
Potential  Mouse  Protection  Areas,  have 
high  potential  of  supporting  a  Preble's 
population  based  on  the  presence  of 
suitable  riparian  habitat  such  as  willow 
or  shrub  vegetation,  and/ or  the 
proximity  to  known  locations  of  the 
Preble's  or  other  suitable  habitat.  These 
areas  require  careful  scrutiny  because 
the  Preble's  may  actually  live  in  these 
locations  and  they  may  be  important  for 
the  recovery  and  eventual  deUsting  of 
the  Preble's. 

The  Service  evaluated  the  potential 
for  new  impacts  to  Mouse  Protection 
Areas  from  trails,  road  and  utility  Hne 
crossings,  and  other  development,  and 
determined  that  Preble's  persists  along 
some  streams  despite  the  presence  of 
trails,  road  crossings,  limited  residential 
and  commercial  development,  and  other 
habitat  disruption.  Based  on  this,  we 
have  concluded  that  new  projects  or 
actions  will  be  allowed  to  modify  a 
cumulative  total  of  up  to  foiu-  percent  of 
the  habitat  within  a  Mouse  Protection 
Area  under  the  followring  conditions: 

1.  A  State  or  local  government  has 
received  Service  approval  and  is  willing 
to  adopt  and  enforce  protection 
standards  for  the  Preble's; 

2.  All  habitat  losses  will  be  fully 
compensated  through  mitigation;  and 

3.  The  action  will  not  impede 
movement  of  mice  up  or  down  riparian 
corridors. 

A  Mouse  Protection  Area  2  miles  long 
and  600  feet  wide  encompasses  about 
145  acres  of  habitat.  This  rule  would 
allow  less  than  6  acres  of  that  habitat  in 
a  Mouse  Protection  Area  to  be  modified 
without  further  advance  review  by  us. 
We  beheve  that  exempting  this  amount 
of  habitat  loss,  in  conjunction  with  the 
mitigation,  is  biologically  sound  and 
consistent  with  the  conservation  of  the 
Preble's.  We  are  soUdting  comment  on 
this  point  and  will  conduct  a  Section  7 
consultation. 


Existing  roads,  structures,  and  other 
impervious  surfaces  would  not  be 
considered  Preble's  habitat  for  the 
purposes  of  computing  the  four  percent. 

Each  jurisdiction  that  elects  to 
implement  the  mouse  protection 
standards  must  ensure  that  the  four 
percent  habitat  modification  limit  is  not 
exceeded.  Where  a  Mouse  Protection 
Area  crosses  jurisdictional  boundaries, 
each  jurisdiction  would  be  allowed  to 
modify  up  to  four  percent  of  the  habitat 
in  the  portion  of  the  Mouse  Protection 
Area  that  occurs  in  their  jurisdiction. 

Some  projects  outside  (i.e.,  upstream) 
of  a  Mouse  Protection  Area  may 
adversely  impact  a  Mouse  Protection 
Area  or  Potential  Mouse  Protection 
Area.  This  may  occur  when  stream 
flows  are  altered  (for  example  by  an 
increase  in  stormwater  runoff)  or  when 
there  is  an  increase  in  sedimentation. 
Projects  outside  of  a  Mouse  Protection 
Area  or  Potential  Mouse  Protection  Area 
which  do  not  appreciably  alter  stream 
flows  or  sedimentation  or  otherwise 
impact  a  Mouse  Protection  Area  or 
Potential  Mouse  Protection  Area  would 
be  exempted  from  section  9  incidental 
take  prohibitions.  New  projects  which 
do  result  in  a  significant  modification  of 
stream  flow  or  sedimentation  or 
otherwise  impact  a  Mouse  Protection 
Area  or  Potential  Mouse  Protection  Area 
would  be  subject  to  the  section  9 
incidental  take  prohibitions  of  the  Act, 
unless  the  activity  is  otherwise  exempt 
in  this  proposed  rule. 

State  and  local  authorities  have  the 
option  to  implement  Preble's  protection 
standards  for  Mouse  Protection  Areas, 
or  for  both  Mouse  Protection  Areas  and 
Potential  Mouse  Protection  Areas. 
Where  the  respective  governmental 
entity  elects  to  accept  responsibility  for 
enforcing  Preble's  protection  standards 
for  Potential  Mouse  Protection  Areas, 
these  areas  will  be  treated  the  same  as 
Mouse  Protection  Areas  until  and  unless 
a  Service-approved  Preble's  survey  of 
the  area  occurs.  Where  the 
governmental  entity  does  not  elect  to 
accept  responsibility  for  enforcing 
Preble's  protection  standards  for 
Potential  Mouse  Protection  Areas,  the 
Service  nonetheless  strongly  encourages 
the  performance  of  surveys  in 
accordance  with  Service  protocol  before 
habitat  modification  occurs  to  avoid 
potential  liabihty  for  an  action  that  does 
result  in  a  prohibited  take  of  a  Preble's. 

If  a  Preble's  is  trapped  during  a  survey 
in  any  Potential  Mouse  Protection  Area, 
it  will  be  reclassified  as  a  Mouse 
Protection  Area  and  treated  accordingly. 
If  a  new  siuvey  is  conducted  and  no 
Preble's  are  trapped,  the  area  surveyed 
will  no  longer  be  considered  a  potential 
mouse  protection  area.  Projects  may 


commence  if  they  do  not  appreciably 
alter  stream  flows  or  sedimentation  or 
otherwise  impact  a  Mouse  Protection 
Area  or  Potential  Mouse  Protection 
Area.  The  project  proponent  must 
receive  Service  concurrence  with  the 
results  of  the  survey. 

The  Service  recognizes  that  the 
Preble's  protection  standards  may  be 
adjusted  based  on  new  information.  We 
will  work  cooperatively  with  local 
governmental  entities  to  apply  these 
standards  in  a  reasonable  manner. 

Mitigation  Guidelines 

Mouse  Protection  Areas  encompass 
both  the  specific  habitats  that  the 
Preble's  is  known  to  frequent,  and 
adjacent  habitats  that  have  both  direct 
value  to  the  Preble's  and  provide  an 
essential  buffer  from  adjacent 
development  and  human  activity. 
Armstrong  et  al.  (1997,  p.  77)  described 
typical  Preble's  meadow  jumping  mouse 
habitat  as  "well-developed  plains 
riparian  vegetation  with  relatively 
undisturbed  grassland  and  a  water 
source  in  close  proximity."  Also  noted 
is  a  preference  for  "dense  herbaceous 
vegetation  consisting  of  a  variety  of 
grasses,  forbs  and  thick  shrubs."  Moving 
outward  fi"om  streams  and  riparian 
corridors  there  generally  exists  a 
transition  fi-om  habitat  regularly  used  by 
the  Preble's  to  habitat  of  value  largely  as 
a  buffer.  The  goal  of  all  mitigation  is  to 
offset  impacts  to  the  diverse  habitat 
types  required  by  the  Preble's,  including 
essential  buffer  areas.  Mitigation  must 
be  accomplished  in  a  manner  that  does 
not  adversely  impact  important 
biological  resources,  other  federally- 
threatened  or  endangered  species, 
proposed  species,  or  candidate  species. 
This  includes  Spiranthes  diluvialis  (the 
Ute  ladies '-tresses  orchid)  and  Gaura 
neomexicana  ssp.  coloradensis  (the 
Colorado  butterflyplant). 

Identification  of  practicable 
alternatives  to  a  proposed  project  or 
action  which  avoids  or  minimizes 
impacts  to  Preble's  habitat  is  a  first  step 
in  assessing  proposed  project  impacts. 
Avoidance  and  minimization  of  impacts 
is  preferable  to  compensatory 
mitigation.  Compensatory  mitigation  is 
required  to  offset  unavoidable  impacts 
that  remain  after  all  appropriate  and 
practicable  avoidance  and  minimization 
measures  are  applied.  The  goal  of 
compensatory  mitigation  is  to  assure 
that  no  net  loss  of  habitat  value  to  the 
Preble's  occurs.  Thus,  while  up  to  four 
percent  of  land  within  any  one  Mouse 
Protection  Area  may  be  impacted  within 
the  tenure  of  this  rule,  overall  loss  of 
habitat  value  to  the  Preble's  is  not 
anticipated. 
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Compensatory  mitigation  may  include 
restoration,  enhancement,  or  creation  of 
habitat.  Restoration  entails  returning  the 
hinctions  of  a  disturbed,  degraded,  or 
totally  altered  site  to  its  original  status 
before  it  was  damaged  by  a  permitted 
project  or  action.  For  example, 
installation  of  an  undergroimd  pipeline 
through  Preble's  habitat  may  entail 
removal  of  vegetation  and  soil 
disruption.  Regrading  and  planting  of 
appropriate  vegetation  could  restore 
habitat  value  of  the  area  for  the  Preble's. 
In  general,  restoration  yields  the  greatest 
amount  of  benefit  with  the  least  amount 
of  risk  and  is  the  preferable  form  of 
mitigation.  Restoration  will  generally 
require  a  mitigation  ratio  of  1.5  to  1  (i.e., 
1,5  acre  restored  for  every  1  acre  lost). 

We  have  evaluated  restoration  and 
other  mitigation  techniques.  This 
includes  review  of  the  habitat  types 
likely  to  be  mitigated,  the  potential  for 
failure  to  meet  compensatory  mitigation 
goals,  and  the  temporary  loss  of  habitat 
that  occurs  imtil  the  full  value  of 
mitigation  conducted  concurrently  with 
impacts  is  achieved.  Ratios  that  are 
cited  are  based  on  this  evaluation  and 
are  intended  to  assure  that,  at  minimiun, 
Preble's  habitat  values  are  maintained 
over  the  long  term. 

Enhancement  is  the  process  of 
improving  one  or  more  functions  of 
existing  habitat  to  meet  certain  goals. 
For  example,  altering  grazing  practices 
to  allow  recovery  of  riparian  vegetation 
could  yield  substantial  benefit  to  the 
Preble's.  In  some  cases,  supplemental 
planting  of  preferred  plant  species  may 
be  appropriate.  While  this  type  of 
mitigation  is  usually  successful,  its 
actual  value  to  the  Preble's  may  be 
dlHicult  to  assess.  Depending  on  the 
techniques  used,  enhancement  may 
require  a  mitigation  ratio  of  1.5  to  1,  or 
up  to  3  to  1. 

Creation  entails  converting  unsuitable 
habitat  types  to  Preble's  habitat.  For 
example,  a  dry  upland  could  be  graded 
down  or  subirrigated  to  provide 
hydrology  that  would  support 
establishment  of  preferred  Preble's 
habitat.  This  form  of  mitigation  may 
have  a  higher  chance  of  failure  and 
should  be  used  only  when  restoration 
opportimities  are  absent.  Creation  of 
habitat  will  generally  require  a 
mitigation  ratio  of  3  to  1. 

A  component  of  mitigation  through 
restoration,  enhancement,  or  creation  is 
the  preservation  in  perpetuity  of  these 
habitat  areas.  However,  for  the  purposes 
of  this  rule,  preservation  of  habitat  alone 
will  generally  not  be  credited  as 
compensatory  mitigation.  Preservation 
may  be  effectively  used  in  cases  where 
Preble's  habitat  would  certainly  be  lost 
without  such  measures.  We  will 


evaluate  the  acceptability  of 
preservation  as  compensatory  mitigation 
on  a  case  by  case  basis. 

In  general,  acceptable  compensatory 
mitigation  will  entail  in-kind  mitigation 
(the  restoration,  creation,  or 
enhancement  of  similar  habitat  to  that 
being  impacted)  within  the  same 
protection  area  where  impacts  occur. 
Loss  of  habitat  within  a  Mouse 
Protection  Area  will  be  mitigated  by 
restoring,  enhancing,  or  creating  similar 
habitat  nearby.  Proposed  exceptions, 
such  as  mitigating  losses  to  buffer  areas 
by  restoring  Preble's  habitat  (out-of-kind 
mitigation),  will  be  reviewed  and 
approved  by  the  Service  as  we  deem 
appropriate. 

Local  governmental  entities  will 
assure  development  of  mitigation  that  is 
consistent  with  these  mitigation 
guidelines  and  that  sufficient  funds  are 
available  to  accompUsh  the  proposed 
mitigation.  Review  of  the  proposed 
mitigation  activities  will  be  a  significant 
aspect  of  quarterly  meetings  held  with 
local  governmental  entities.  We 
anticipate  that  within  the  State  of 
Colorado  the  development  of  mitigation 
plans  consistent  with  these  guidelines 
will  be  accomplished  by  project 
proponents  in  coordination  with  the 
local  governmental  entity  and  the 
Colorado  Division  of  WildUfe,  with 
technical  assistance  provided  by  the 
Service. 

Preble's  Surveys 

Potential  Preble's  habitat  on  private 
lands  has  not  been  thoroughly  siuveyed. 
Surveys  for  the  Preble's  on  private  lands 
will  occur  only  with  landowner 
permission.  The  conditions  contained  in 
this  rule  should  remove  some  of  the 
existing  barriers  to  conducting  Preble's 
surveys  on  these  lands.  Surveys  of  the 
Potential  Mouse  Protection  Areas 
conducted  on  private  lands  will  provide 
a  conservation  benefit  to  the  species. 
This  is  particularly  true  if  the  survey 
results  are  used  for  developing 
management  plans  or  habitat 
conservation  plans  for  the  Preble's  and 
prioriti2dng  conservation  areas  for  the 
mouse. 

Summary  of  Conservation  Benefits 

The  proposed  prohibitions  and 
exemptions  in  this  rule  provide  both  for 
short-term  conservation  of  the  Preble's 
and  an  avenue  for  the  development  of 
meaningful  long-term  conservation 
efforts  for  the  Preble's  by  State  and  local 
governments,  agricultural  interests, 
developers,  and  the  general  public. 

Certain  provisions  of  the  mle  define 
protection  areas  and  provide  for  a 
significant  role  by  State  and  local 
governments  as  partners  in 


implementing  the  Act.  This  is  designed 
to  guide  development  activities  during 
the  interim  period  while  comprehensive 
conservation  plans  are  being  developed. 
These  comprehensive  plans  will 
provide  a  basis  for  habitat  conservation 
plans  for  the  Preble's.  By  employing 
existing  local  development  review  and 
land  use  controls,  these  provisions 
greatly  increase  participation  by 
stakeholders  and  the  level  of  review  that 
proposed  development  activities 
receive.  Standards  set  forth  in  the 
proposed  rule  limit  impacts  to  Mouse 
Protection  Areas  and  require  mitigation 
that  will  prevent  loss  of  Preble's  habitat 
value.  This  level  of  local  development 
review  far  surpasses  that  which  we  can 
directly  provide.  Projects  or  actions 
within  the  jurisdiction  of  local 
governmental  entities  that  elect  not  to 
enforce  these  standards  are  subject  to  all 
the  prohibitions  of  section  9  of  the  Act, 
unless  the  activity  is  otherwise  exempt 
in  this  proposed  rule. 

Future  Section  7  Consultations 

This  special  rule  does  not  change  the 
obligation  of  Federal  agencies  to  consult 
with  the  Service  concerning  actions 
they  authorize,  fund,  or  carry  out  which 
may  affect  listed  species,  including  the 
Pre>ile's.  This  rule  is  intended  to 
supplement  and  not  replace  the  Section 
7  form  of  incidental  take  authorization. 
Therefore,  Federal  actions  requiring 
incidental  take  authorization  will 
receive  that  authorization  through 
Section  7  and  not  this  special  rule.  Only 
habitat  loss  authorized  through  this 
special  rule  will  be  counted  against  the 
four  percent  maximiun.  Habitat  impacts 
authorized  through  Section  7  (or  Section 
10)  will  not  be  counted  as  part  of  the 
four  percent  authorized  by  this  rule  end 
will  instead  be  tracked  separately.  All 
Section  7  consultations  initiated  after 
promulgation  of  this  special  rule  will 
assume,  as  part  of  the  environmental 
baseline  against  which  projects  are 
measured,  that  the  maximum  potential 
impact  under  this  rule  will  occiu'  (i.e., 
that  there  will  be  disruption  of  four 
percent  of  the  habitat  within  each 
Mouse  Protection  Area,  with 
appropriate  mitigation). 

Before  the  publication  of  a  final  rule 
for  the  Preble's,  we  must  carry  out  an 
internal  or  intra-service  consultation  on 
the  action  of  adopting  this  rule.  A 
biological  opinion  will  be  prepared  by 
the  Service  analyzing  the  proposed  rule 
and  any  adverse,  as  well  as  beneficial 
effects,  for  the  Preble's.  This  biological 
opinion  will  also  discuss  and  analyze 
the  effects  of  the  implementation  of  this 
rule  on  listed  species  other  than  the 
Preble's. 
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The  Service  anticipates  that  the 
ongoing  planning  process  in  both 
Colorado  and  Wyoming  will  lead  to 
habitat  conservation  plans  and  section 
10  pennits  that  will  be  the  subject  of 
ftiture  section  7  intra-service 
consultations. 

Comments  Solicited 

The  Service  invites  comments  on  the 
proposed  rule.  In  particular,  we  are 
seeking  comments  on: 

1.  The  desirabiUty  and  practicahty  of 
estabhshing  partnerships  with  local 
governmental  entities  to  use  their  land 
use  planning  and  regulatory  powers  to 
enforce  the  Mouse  Protection  Standards 
for  Mouse  Protection  Areas,  or  for  both 
Mouse  Protection  Areas  and  Potential 
Mouse  Protection  Areas; 

2.  The  adequacy  of  the  proposed 
mitigation  guideUnes  including  any 
options  that  may  be  available  for 
mitigating  impacts  of  development 
activities  on  Preble's  habitat; 

3.  The  adequacy  of  the  Mouse 
Protection  Standards  and/or  information 
that  would  lead  to  the  development  of 
more  appropriate  standards; 

4.  The  types  of  agricuUural  practices, 
including  grazing  practices,  that  are 
compatible  with  maintenance  of 
Preble's  habitat  within  riparian  zones; 
and 

5.  Any  additional  information  on  the 
locations  and  boundaries  of  designated 
Mouse  Protection  Areas  and  Potential 
Mouse  Protection  Areas. 

To  facihtate  pubUc  comment,  the 
Service  will  conduct  public  meetings  in 
various  locations  in  Colorado  and 
Wyoming  to  explain  the  rule  in  more 
detail  and  address  questions. 

Clarity  ofThis  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  or  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Would 
the  rule  be  easier  to  understand  if  it 
were  divided  into  more  (but  shorter) 
sections?  (5)  Is  the  description  of  the 
rule  in  the  SUPPt-EMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
imderstanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  imderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 


Regulatory  Affairs,  Department  of 
Ulterior,  Room  7229, 1849  C  Stireet  NW. 
DC  20240.  You  may  also  e-mail  the 
comments  to  this  address: 
Exsec^os.doi.gov 
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Required  Determinations 

The  Service  invites  comments  on  the 
anticipated  direct  and  indirect  costs  and 
benefits  or  cost  savings  associated  with 
the  special  rule  for  the  Preble's.  In 
particular,  the  Service  is  interested  in 
obtaining  information  on  any  significant 
economic  impacts  of  the  proposed  rule 
on  small  public  and  private  entities. 
Once  we  have  reviewed  the  available 
information,  we  will  determine  whether 
we  need  to  prepare  an  initial  regulatory 
flexibiUty  analysis  for  the  special  rule. 
We  will  make  any  such  analysis  or 
determination  available  for  pubUc 
review.  Then,  we  will  revise,  as 
appropriate,  and  incorporate  the 
information  in  the  final  rule  preamble 
and  in  the  record  of  compliance  (ROC) 
certifying  that  the  special  rule  complies 
with  the  various  apphcable  statutory. 
Executive  Order,  and  Departmental 
Manual  requirements.  Under  the  criteria 
in  Executive  Order  12866,  the  special 
rule  does  not  need  to  be  reviewed  by  the 
Office  of  Management  and  Budget. 

Paperwork  Reduction  Act 

The  Service  has  examined  this 
proposed  rule  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  requests  for  additional 
information  or  increase  in  the  collection 
requirements  associated  with  the 
Preble's  meadow  jumping  mouse  (Zapus 
hudsonius  preblei)  other  than  those 
aheady  approved  for  Federal  Fish  and 
Wildhfe  license  permits  with  OMB 
approval  1018-0094,  which  has  an 
expiration  date  of  February  28,  2001. 
For  more  information  concerning  these 
permits,  see  50  CFR  17.32. 

National  Environmental  Policy  Act 

The  Service  will  review  this  proposed 
rule  under  the  requirements  of  the 
National  Environmental  Pohcy  Act 
before  finahzation. 

Section  7  Consultation 

The  Service  will  review  this  proposed 
rule  under  the  requirements  of  section 
7  of  the  Act  before  finahzation. 


Govermnent-to-Govemment 
Relationship  With  Tribes 

This  proposed  rule  does  not  directiy 
affect  Tribal  resources. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 
PART  17— {AMENDED! 

Accordingly,  the  Service  proposes  to 
amend  50  CFR  part  17.  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.40  by  adding  a  new 
paragraph  (k)  to  read  as  follows: 

17.40    Special  nitos-mammals. 

*        •        *        •        • 

(k)  Preble's  meadow  jumping  mouse 
[Zapus  hudsonius  preblei).  (1)  All  of  the 
prohibitions  of  50  CFR  17.31  (a)  and  (b) 
and  exemptions  of  50  CFR  17.32  are 
apphcable  to  the  Preble's  except  where 
identified  below.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  any  federally-Usted 
wildUfe  species.  Prohibitions  for 
threatened  wildhfe  imder  section  17.31 
include  take  (harass,  harm,  pursue, 
himt,  shoot,  wound,  trap,  kill,  or  collect; 
or  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  wildlife  species.  It 
is  also  illegal  to  possess,  sell,  defiver, 
carry,  transport,  or  ship  any  such 
wildhfe  that  has  been  taken  illegally. 

(2)  This  rule  is  effective  until  (18 
months  fi-om  the  effective  date  of  the 
final  rule). 

(3)  We  will  likely  adjust  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas  based  on  new 
information  as  provided  in  paragraph 
(k)(12)  of  this  section.  We  will  maintain 
updated  geographic  locations  of  these 
areas.  Direct  inquiries  concerning 
whether  specific  lands  fall  writhin  a 
Mouse  Protection  Area  or  Potential 
Mouse  Protection  Area  to  the  Service 
offices  hsted  in  paragraph  (k)(12)(ii)  of 
this  section  and/or  to  a  participating 
local  governmental  entity.  Priority  areas 
for  conservation  of  the  Preble's  are: 

(i)  Mouse  Protection  Areas,  the  reach 
of  any  sti^am  that  is  located  within  1 
linear  mile  upstream  and  1  linear  mile 
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407;  16  U.S.C. 
45;  Pub.  L.  99- 
erwise  noted. 


downstream  of  any  known  location  of 
Preble's  that  has  been  reported  to  the 
Service  since  1992.  In  instances  where 
two  Mouse  Protection  Areas  on  the 
same  stream  are  se{>arated  by  1  linear 
mile  or  less,  one  continuous  Mouse 
Protection  Area  will  be  established.  A 
Mouse  Protection  Area  extends  300  feet 
on  each  side  of  the  stream  measured 
from  the  centerline,  or  300  feet  from  the 
exterior  boundary  of  any  wetland 
contiguous  with  the  stream,  whichever 
is  further. 

(ii)  Potential  Mouse  Protection  Areas, 
the  reach  of  a  stream  that  the  Service 
has  determined  contains  suitable  habitat 
conditions  for  the  Preble's.  Potential 
Mouse  Protection  Areas  extend  300  feet 
on  each  side  of  the  stream  measured 
from  the  centerline,  or  300  feet  from  the 
exterior  boundary  of  any  wetland 
contiguous  with  the  stream,  whichever 
is  furdaer. 

(4)  Except  as  provided  in  paragraph 
(k)(8)  of  this  section,  the  take 
prohibitions  of  §  17.31  will  not  apply  to 
incidental  take  outside  of  a  Mouse 
Protection  Area  or  Potential  Mouse 
Protection  Area.  Any  actions  that 
significantly  modify  Preble's  habitat 
within  a  Mouse  Protection  Area  or 
Potential  Mouse  Protection  Area  must 
comply  with  §  17.31,  except  as 
otherwise  exempted  in  this  proposed 
rule.  In  addition,  we  require  permits  for 
trapping  surveys  to  determine  the 
presence  or  absence  of  the  Preble's  in 
Mouse  Protection  Areas  or  Potential 
Mouse  Protection  Areas,  for  education 
purposes,  scientific  purposes,  the 
enhancement  or  propagation  for 
survival  of  the  Preble's,  zoological 
exhibition,  and  other  conservation 
purposes  in  accordance  with  50  CFR 
17.32  and  imder  a  section  6  (16  U.S.C. 
section  1535)  cooperation  agreement 
with  a  State,  if  applicable. 

(5)  The  following  activities,  which 
may  result  in  incidental  take  of  the 
Preble's,  are  exempted  by  this  rule  from 
the  §  17.31  take  prohibitions,  within  the 
entire  range  of  the  Preble's: 

(i)  Rodent  control  within  10  feet  of  or 
inside  any  structure  ("rodent  control" 
includes  control  of  mice  and  rats  by 
trapping,  capturing,  or  otherwise 
physically  captiuing  or  killing  rodents, 
or  poisoning  by  any  substance  registered 
with  the  Enviroiunental  Protection 
Agency  as  required  by  the  Federal 
Iiisecticide,  Fimgicide,  and  Rodentidde 
Act  (7  U.S.C.  Section  136)  and  applied 
consistent  with  its  labeUng.  "Structure" 
means  any  manmade  or  other  artificially 
constructed  object  which  includes  but  is 
not  limited  to  any  building,  stable,  grain 
silo,  corral,  bam,  shed,  water  or  sewage 
treatment  equipment  or  facility, 


enclosed  parking  structure,  shelter, 
gazebo,  bandshell,  or  restroom  complex; 

(ii)  Ongoing  agricultural  activities 
including  grazing,  plovdng,  seeding, 
cultivating,  minor  drainage,  burning, 
mowing  and  harvesting,  as  long  as  these 
activities  are  currently  conducted  and 
do  not  increase  impacts  to  or  further 
encroach  upon  Preble's  habitat; 

(iii)  Maintenance  and  replacement  of 
existing  landscaping  and  related 
structures  and  improvements,  with  no 
increase  in  impervious  surfaces;  and 

(iv)  Existing  uses  of  water  associated 
with  the  exercise  of  perfected  water 
rights  imder  State  law  and  interstate 
compacts  and  decrees.  (A  "perfected 
water  right"  is  a  right  that  has  been  put 
to  beneficial  use  and  has  been 
permitted,  decreed,  or  adjudicated 
under  State  law.) 

(6)  Actions  within  a  Mouse  Protection 
Area  which  may  result  in  up  to  four 
percent  cumulative  modification  of 
Preble's  habitat  within  the  Mouse 
Protection  Area  will  be  exempted  from 
the  §  17.31  take  prohibitions  provided 
that: 

(i)  The  governmental  entity  (State, 
county,  or  municipality)  where  the 
action  is  to  take  place  has  elected  to 
enforce  the  Preble's  protection 
standards  listed  in  paragraph  (k)(7)  of 
this  section; 

(ii)  The  governmental  entity  has 
provided  the  Service  with  written 
assiu-ances  that  they  have  the  legal 
authority  and  ability  to  enforce  the 
standards  (This  means  a  written 
affirmation  of  the  present  authority  and 
ability  of  the  local  governmental  entity 
to  implement  and  enforce  its  existing 
local  regulations,  incentives,  and 
programs  to  enforce  the  Preble's 
protection  standards  in  paragraph  (k)(7) 
of  this  section.  Existing  regulations  may 
include,  but  need  not  be  limited  to: 
floodplain  regulations,  subdivision 
regulations,  zoning  regulations,  site 
planning  requirements,  standards  for 
identifying  and  protecting  ecologically 
sensitive  lands,  wildlife  habitat 
protection  regulations,  drainage  design 
standards,  road  and  bridge  construction 
standards,  and  grading  standards.  This 
may  also  mean  an  agreement  of  any 
State  agency  or  instrumentality  to 
implement  its  existing  regulations  and 
programs,  and  to  exercise  its  legal 
authorities  in  furtherance  of  the  piu^jose 
of  this  rule  and  the  protection  and 
recovery  of  the  Preble's); 

(iii)  TTie  Service  has  concurred  in 
writing  with  the  written  assurances 
from  the  State  or  local  entity;  and 

(iv)  The  governmental  entity  has 
reviewed  and  approved  the  action 
consistent  with  the  Mouse  Protection 


Standards  in  paragraph  (k)(7)  of  this 
section. 

(7)  State,  local,  or  municipal  entities 
which  elect  to  adopt  the  procedures  in 
paragraph  (k)(6)  of  this  section  and  have 
received  concurrence  from  the  Service 
can  approve  new  actions  that 
significantly  modify  a  cumulative  total 
of  four  percent  or  less  of  each  Mouse 
Protection  Area.  The  applicant  must 
ensure  that  the  Preble's  can  move  freely 
up  or  down  the  stream  corridor.  The 
applicant  must  also  fully  restore  or 
replace  the  Preble's  habitat  values  with 
restoration  activities  to  be  completed  in 
a  timely  manner.  Any  replacement  or 
restoration  of  habitat  outside  a  Mouse 
Protection  Area  requires  the 
concurrence  of  the  Service. 

(8)  New  actions  proposed  to  take 
place  outside  of  a  Mouse  Protection 
Area  or  Potential  Mouse  Protection  Area 
which  vfiU  significantly  modify  stream 
flows  or  sedimentation,  or  otherwise 
significantly  modify  the  Preble's  habitat 
inside  a  Mouse  Protection  Area  or 
Potential  Mouse  Protection  Area,  will  be 
subject  to  the  §  17.31  take  prohibitions 
unless  otherwise  exempted  in  this 
proposed  rule. 

(9)  Local  governmental  entities  may 
elect  to  accept  responsibility  for 
protecting  a  Potential  Mouse  Protection 
Area  within  its  jurisdiction  or  may 
accept  responsibility  for  protecting  all 
or  part  of  a  Potential  Mouse  Protection 
Area^in  response  to  a  request  by  a 
project  proponent/landowner.  The  local 
governmental  entity  can  only  accept  this 
responsibihty  under  paragraph  (k)(6)  of 
this  section.  In  these  cases,  the  local 
governmental  entity  will  treat  the 
Potential  Mouse  Protection  Area  as  a 
Mouae  Protection  Area  imder  paragraph 
(k)(7)  of  this  section. 

(10)  If  a  local  governmental  entity  has 
not  assumed  responsibility  for 
protection  of  any  Potential  Mouse 
Protection  Area,  the  take  prohibitions  of 
§  17.31  apply  to  any  actions,  unless  the 
activity  is  otherwise  exempt  in  this 
proposed  rule,  that  would  result  in  a 
direct  or  indirect  taking  of  the  Preble's. 
However,  a  project  proponent  will  be 
exempt  from  the  take  provisions  of 
§17.31  if:. 

(i)  A  presence/absence  siuT/ey  for  the 
Preble's  has  been  conducted  in 
accordance  with  current  Service  survey 
guidelines; 

(ii)  The  siurey  report  concludes  that 
the  Preble's  is  not  present  on  the  site  to 
be  impacted  and  the  Service  concurs 
with  the  survey  report's  conclusion.  (If 
a  presence/absence  survey  documents 
the  existence  of  the  Preble's,  the  area 
surveyed  will  be  designated  as  a  Mouse 
Protection  Area  and  will  be  treated 
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accordingly  by  the  provisions  of  this 
rule). 

(11)  Each  government  entity  which 
has  received  written  concurrence  from 
the  Service  concerning  its  present 
authority  and  abihty  to  protect  the 
Preble's  under  paragraph  (k)(6)  of  this 
section  will  meet  quarterly  with  the 
Service  to  evaluate  implementation  of 
this  special  rule.  y\t  least  2  weeks  before 
the  meetings,  pubUc  notice  of  the 
meetings  will  be  provided.  As  more  site- 
specific  information  about  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas  becomes  available, 
governmental  entities  authorized  under 
the  provisions  of  paragraph  (k)(6)  of  this 
section  must  provide  all  new 
information  to  the  Service  so  that 
necessary  changes  can  be  made  with 
respect  to  the  delineation  of  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas.  If  we  determine  that 
the  governmental  entity  is  not 
adequately  enforcing  the  Preble's  habitat 
protection  standards  contained  in  this 
special  rule,  we  will  provide  written 


notice  describing  the  deficiencies  to  that 
governmental  entity  with  suggested 
corrective  action.  If  corrective  actions 
are  not  implemented,  we  may  then 
withdraw  our  concurrence  with  the 
governmental  entity's  program.  If  we 
withdraw  oiur  concurrence,  all  of  the 
§  17.31  take  prohibitions  will  apply  to 
lands  within  the  jurisdiction  of  that 
governmental  entity  imless  the  activity 
is  otherwise  exempted  in  this  rule. 

(12)(i)  Geographic  locations  of  Mouse 
Protection  Areas  and  Potential  Mouse 
Protection  Areas  based  on  the  best 
scientific  information  that  is  currently 
available  are  maintained  by  the  Service 
at  addresses  provided  below.  Lists  of 
these  areas  have  also  been  provided  to 
State  and  county  offices  and  to  selected 
municipahties  within  the  Preble's  range. 
We  recognize  that  more  site-specific 
information  about  each  of  the  stream 
reaches  may  result  in  changes  to 
delineated  Mouse  Protection  Areas  and 
Potential  Mouse  Protection  Areas.  The 
most  ciurent  refinements  to  Mouse 
Protection  Areas  and  Potential  Mouse 


Protection  Areas  are  available  bom  the 
Service  offices  listed  below  and  from 
counties,  and  selected  mimicipahties. 
Lists  of  these  areas  are  also  available  on 
oiu-  home  page  on  the  internet 
(www.r6.hvs.gov/preble).  Inquiries 
concerning  whether  or  not  specific 
lands  fall  within  protection  areas  should 
be  directed  to  the  Service  offices  listed 
below  or  to  a  participating  local 
governmental  entity. 

(ii)  These  geographic  locations  can  be 
viewed  at  the  U.S.  Fish  and  Wildhfe 
Service,  Colorado  Field  Office,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver, 
Colorado  80225-0207,  telephone  (303) 
275-2370  or  at  the  U.S.  Fish  and 
Wildhfe  Service,  Wyoming  Field  Office, 
4000  Morrie  Avenue,  Cheyenne, 
Wyoming  82001,  telephone  (307)  722- 
2374. 

Dated:  November  25, 1998. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  98-32145  Filed  12-2-98;  8:45  am] 
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UNITED  STATES  COMMISSION  ON 
CIVIL  RIGHTS 

Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Qvil 

Rights. 

DATE  AND  TME:  Friday,  December  11, 

1998,  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street.  N.W.,  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  November  13, 

1998  Meeting 
m.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee  Appointments 

for  Michigan 
IV.  Future  Agenda  Items. 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore, 

General  Counsel. 

[FR  Doc.  98-32331  Filed  12-1-98;  2:14  pm] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-830] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  In 
Colls  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  preliminary 
determination  of  antidumping  duty 
investigation. 

SUMMARY:  On  November  4, 1998,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 


determination  of  its  antidumping  duty 
investigation  of  stainless  steel  plate  in 
coils  ("SSPC")  from  Taiwan.  This 
investigation  covers  two  respondents, 
Yieh  United  Steel  Corporation 
("YUSCO")  and  Ta  Chen  Stainless  Steel 
Pipe,  Ltd.  ("Ta  Chen"). 

YUSCO  submitted  a  ministerial  error 
allegation  on  November  6, 1998  with 
respect  to  the  preliminary  determination 
published  on  November  4, 1998.  On 
November  10, 1998,  petitioners  (Armco, 
Inc.;  J&L  Specialty  Steel,  Inc.;  Lukens, 
Inc.;  North  American  Stainless;  the 
United  Steelworkers  of  America,  AFL- 
aO/CLC;  the  Butler  Armco 
Independent  Union;  and  Zanesville 
Armco  Independent  Organization,  Inc.) 
submitted  ministerial  error  allegations 
with  respect  to  the  middleman  dumping 
portion  of  the  preliminary 
determination.  Based  on  the  correction 
of  certain  ministerial  errors  made  in  the 
preliminary  determination,  we  are 
amending  our  preliminary 
determination.  (See  19  CFR  351.224(e).) 
EFFECTIVE  DATE:  December  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Gabryszewski,  Rebecca  Trainor, 
or  Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0780,  (202)  482- 
0666  or  (202)  482-3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendiments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  351. 

Significant  Ministerial  Errors 

We  are  amending  the  preliminary 
determination  of  sales  at  less  than  fair 
value  for  SSPC  from  Taiwan  to  reflect 
the  correction  of  significant  ministerial 
errors  made  in  the  margin  calculations 
regarding  both  YUSCO  and  Ta  Chen  in 
that  determination,  pursuant  to  19  CFR 
224(g)(1)  and  (2).  A  significant 
ministerial  error  is  defined  as  a 
correction  which,  singly  or  in 
combination  with  other  errors,  (1) 


would  result  in  a  change  of  at  least  5 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted 
average  dumping  margin  calciUated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  diunping 
margin  of  greater  than  de  minimis  or 
vice  versa.  We  are  publishing  this 
amendment  to  the  preliminary 
determination  pursuant  to  19  CFR 
351.224(e). 

Scope  of  the  Investigation 

For  purposes  of  these  investigations, 
the  product  covered  is  certain  stainless 
steel  plate  in  coils.  Stainless  steel  is  an 
alloy  steel  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  The  subject 
plate  products  are  flat-rolled  products, 
254  mm  or  over  in  width  and  4.75  mm 
or  more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  poUshed, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scoj/e  of  this  investigation  are  the 
following:  (1)  plate  not  in  coils,  (2)  plate 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (3)  sheet  and  strip,  and  (4)  flat 
bars. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20, 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55,  7219.12.00.65, 
7219.12.00.70,  7219.12.00.80, 
7219.31.00.10,  7219.90.00.10. 
7219.90.00.20.  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10, 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60.  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15. 
7220.90.00.60.  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 


merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1,  1997  through  December  31, 
1997. 

Background 

On  November  4,  1998,  the  Department 
published  in  the  Federal  Register  its 
notice  of  preliminary  determination  of 
the  antidumping  duty  investigation  of 
SSPC  from  Taiwan  [Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  Taiwan  (63  FR  59524 
(November  4,  1998)).  We  preliminarily 
calculated  a  dimiping  margin  of  67.68 
percent  based  on  YUSCO's  sales.  In 
addition,  after  initiating  a  middleman 
dumping  investigation,  we  preliminarily 
determined  that  Ta  Chen  had  not 
engaged  in  middleman  dumping.  (See 
Memorandum  to  the  File:  Analysis  for 
the  Preliminary  Determination  of  SSPC 
from  Taiwan:  Middleman  Dumping 
Investigation:  Ta  Chen  (October  27, 
1998).) 

YUSCX) 

On  November  6,  1998.  YUSCO 
submitted  timely  written  allegations 
that  the  Department  made  a  ministerial 
error  which  resulted  in  a  change  of  at 
least  5  absolute  percentage  points  in, 
but  not  less  than  25  percent  of.  the 
weighted  average  margin  calculated  in 
the  preliminary  determination.  YUSCO 
alle^d  that  the  Department  erred  by 
failing  to  convert  U.S.  movement 
expenses  reported  in  New  Taiwan 
Dollars  (NTD)  into  U.S.  dollars. 

We  agree  with  YUSCO  that  we 
inadvertently  failed  to  convert  U.S. 
movement  expenses,  reported  by 
YUSCO  in  NTD,  into  U.S.  dollars. 
Because  the  ministerial  error  is 
significant,  as  defined  in  19  CFR 
351.224(g).  we  are  amending  our 
prehminary  determination.  YUSCO's 
amended  rate  is  de  minimis.  We  have 
set  YUSCO's  cash  deposit  rate  at  zero. 
[See  "Suspension  of  Liquidation" 
section,  below.) 

TaChen 

On  August  11.  1998,  petitioners 
alleged  that  Ta  Chen  Stainless  Steel 
Pipe.  Ltd.  and/or  its  affiliated  U.S. 
importer.  Ta  Chen  International 
(collectively  Ta  Chen),  were  reselling 
subject  merchandise  in  the  United 
States  at  prices  less  than  Ta  Chen's  cost 
of  acquisition  and  related  selling  and 
movement  expenses.  In  our  preliminary 
determination,  we  preliminarily  found 
that  Ta  Chen  had  not  engaged  in 
middleman  dumping  because  the 


portion  of  below-acquisition-cost  sales 
was  not  substantial.  (63  FR  at 
59526)(Novemb€r  4,  1998).) 

On  November  10,  1998,  petitioners 
alleged  that  the  Department's  computer 
program,  upon  which  it  based  its 
prehminary  determination  that  Ta  Chen 
was  not  engaging  in  middleman 
dimiping  during  the  POI,  contained  a 
number  of  clerical  errors.  On  November 
17,  1998,  Ta  Chen  filed  a  response  to  the 
petitioners'  comments.  In  accordance 
with  section  351.224(c)(3)  of  the 
Department's  regulations,  we  do  not 
consider  repUes  to  ministerial  error 
comments  submitted  in  connection  with 
a  preliminary  determination.  Therefore, 
we  have  returned  Ta  Chen's  rebuttal 
comments  and  have  not  considered 
them  for  this  amended  preliminary 
determination.  (See  19  CFR  351.224(c).) 

First,  petitioners  claim  that  the 
Department  omitted  the  following  U.S. 
selling  expenses  from  the  analysis:  bank 
fees  incurred  in  Taiwan  and  the  United 
States;  imputed  credit  expenses;  and 
certain  indirect  selling  expenses. 
Petitioners  argue  that  these  expenses 
should  be  deducted  from  Ta  Chen's  U.S. 
price  in  accordance  with  Fuel  Ethanol 
from  Brazil;  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  51  FR 
5572.  5573  (February  14. 1986)  [Fuel 
Ethanol).  Because  these  were  actual 
costs  inciured.  we  intended  to  deduct 
these  costs.  Thus,  we  agree  that  we 
committed  a  ministerial  error  in  not 
deducting  bank  fees  and  indirect  selling 
expenses  from  U.S.  price.  We  have 
deducted  these  expenses  for  this 
amended  preliminary  determination. 
There  was  no  ministerial  error  in  not 
deducting  imputed  credit,  however, 
because  only  actual  selling  expenses 
should  be  deducted  in  the  middleman 
dumping  analysis.  See  Mitsui  &■  Co..  Ltd. 
V.  the  United  States.  Slip  Op.  97-49 
(April  22, 1997)  [Mitsui  Remand 
Determination).  We  stated  that: 

"(imputed  credit  expenses  and  inventory 
carrying  costs]  represent  opportunity  costs, 
not  actual  expenses  to  the  company.  In 
analyzing  whether  prices  are  above  or  beiow 
the  cost  of  production,  it  is  the  Department's 
practice  to  base  its  calculation  on  actual  costs 
rather  than  imputed  expenses."  [Mitsui 
Remand  Determination  at  10.) 

Second,  petitioners  argue  that  the 
Department  inadvertently  based  the 
middleman  dumping  analysis  on  only  a 
portion  of  Ta  Chen's  resales  by  deleting 
from  the  database  any  resale  where  the 
quantity  was  reported  on  a  theoretical 
basis,  i.e.,  for  sheet.  Petitioners  claim 
that  all  reported  resales  are  of  subject 
merchandise  regardless  of  whether  it 
was  resold  as  a  coil  or  as  sheet,  because 
the  product  imported  was  stainless  steel 
sheet  in  coil.  i.e..  subject  merchandise. 


Petitioners  argue  that,  since  Ta  Chen 
provided  the  data  for  these  sales, 
converting  them  from  theoretical  to 
actual,  it  is  not  necessary  to  eliminate 
any  sales  from  the  database. 

We  agree  with  petitioners  in  part. 
YUSCO  reported  its  sales  on  an  actual 
gauge  basis,  while  Ta  Chen  reported  its 
sales  on  a  nominal  (theoretical)  gauge 
basis.  Ta  Chen  included  a  variable  in  its 
database  that  provided  the  actual  gauge 
of  the  merchandise  it  purchased  from  its 
supplier.  YUSCO.  Ta  Chen  reported 
some  sales  of  merchandise  for  which  no 
corresponding  YUSCO  sale  was 
reported,  because  the  actual  gauge  was 
less  than  4.75  mm.  In  the  preliminary 
determination,  we  intended  to  remove 
only  these  sales.  In  doing  so.  we 
inadvertently  identified  these  sales  by 
weight  rather  than  by  gauge — that  is,  we 
removed  from  the  database  sales  that  Ta 
Chen  made  on  a  nominal  weight  basis. 
For  this  amended  preliminary 
determination,  we  identified  these  sales 
by  gauge,  and  have  only  removed  those 
sales  that  have  an  actual  gauge  of  less 
than  4.75  mm.' 

Third,  petitioners  claim  that  the 
Department  made  a  ministerial  error  by 
converting  Ta  Chen's  acquisition  price 
to  U.S.  dollars  based  on  the  date  of  Ta 
Chen's  sale  to  the  first  vmaffiliated  U.S. 
customer,  instead  of  the  date  of 
YUSCO's  invoice  to  Ta  Chen.  We 
disagree  that  this  was  a  ministerial 
error.  In  accordance  with  our 
longstanding  practice,  we  intentionally 
based  currency  conversions  on  the  date 
of  sale.  See  19  CFR  351.415(a)  (Currency 
Conversion). 

Fourth,  petitioners  claim  that  the 
Department  incorrectly  calculated  the 
percentage  of  Ta  Chen's  U.S.  sales  that 
are  below  the  acquisition  cost,  because 
we  miscalculated  the  total  U.S.  sales 
value  and  the  total  value  of  sales  below 
acquisition  cost. 

We  agree  with  petitioners,  and  have 
corrected  this  ministerial  error.  In  our 
preliminary  calculations,  we  intended 
to  calculate  total  below-acquisition-cost 
value  and  total  U.S.  sales  value  by 
multiplying  per  unit  prices  by  their 
corresponding  quantities,  and  then 
summing  these  values.  Instead,  for  both 
calculations,  we  first  simuned  per  unit 


'  We  note  that  we  requested  that  YUSCO  report 
all  sales  of  merchandise  that  nominally  fit  the  gauge 
included  in  the  scope  of  the  investigation,  i.e..  with 
gauge  greater  than  or  equal  to  4.75  mm.  However. 
YUSCO  had  reported  sales  only  on  an  actual  basis 
as  of  the  time  of  the  preliminary  determination,  i.e., 
it  reported  sales  of  merchandise  with  an  actual 
gauge  of  greater  than  or  equal  to  4.75  mm.  We 
intended  to  include  in  our  preliminary  analysis 
only  Ta  Chen's  resales  corresponding  to 
merchandise  reported  by  YUSCO.  By  letter  to 
YUSCO  of  November  6,  1998.  we  have  reiterated 
our  request  for  data  based  on  the  nominal  gauge. 
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values  and  their  corresponding 
quantities,  and  then  we  multiplied  the 
total  value  by  the  total  quantity.  After 
making  the  appropriate  correction,  v^e 
divided  the  total  value  of  below- 
acquisition-cost  sales  by  the  total  value 
of  all  sales,  as  we  did  in  the  Preliminary 
Determination,  to  arrive  at  the  ratio  of 
the  below-acquisition-cost-sales  value  to 
the  value  of  all  sales  to  the  United 
States.  See  the  Analysis  Memorandum 
for  the  Amended  Preliminary 
Determination  [Amended  Preliminary 
Memo)  on  file  in  room  6-099  of  the 
Commerce  Department. 

As  a  result  of  the  correction  of  these 
ministerial  errors,  we  have  determined 
that  Ta  Chen  sold  subject  merchandise 
at  a  loss  because  Ta  Chen's  prices  were, 
after  the  deduction  of  all  costs  incurred 
in  selling  the  merchandise  in  the  United 
States,  lower  than  its  costs  of 
acquisition  from  YUSCO,  an  unaffihated 
producer  during  the  POL  See  Amended 
Pteliminarv  Memo. 

In  accordance  with  the  methodology 
we  used  in  Mitsui  Remand 
Determination,  we  determined  whether 
a  substantial  portion  of  Ta  Chen's  U.S. 
sales  were  below  acquisition  costs  by 
comparing  the  total  value  of  stainless 
steel  plate  sold  below  acquisition  cost  to 
the  total  value  of  all  stainless  steel  plate 
sales  made  by  Ta  Chen  during  the  POL 
We  first  identified  sales  below 
acquisition  cost  by  comparing  Ta  Chen's 
resale  price  for  stainless  steel  plate  sold 
during  the  POI  to  its  acquisition  cost  for 
this  merchandise.  We  used  YUSCO's 
invoice  price  to  Ta  Chen  as  the 
acquisition  cost.  We  based  the  U.S. 
resale  prices  on  Ta  Chen's  sales  to 
unaffiliated  customers  in  the  United 
States.  From  that  starting  price  we 
deducted  discounts,  movement 
expenses  (freight,  insurance,  U.S. 
duties,  and  brokerage  and  handling 
fees),  and  the  actual  selling  expenses 
incurred  by  Ta  Chen  (commissions, 
warehousing  charges,  bank  charges,  and 
indirect  selling  expenses),  where 
appUcable.  We  then  compared  that 
price,  after  deductions,  to  the 
acquisition  cost. 

Based  on  these  amended  findings,  we 
preliminarily  determine  that  Ta  C^en 
made  a  substantial  portion  of  its  sales 
below  acquisition  cost,  because  34.7 
percent  of  Ta  Chen's  resales  to  the 
United  States  were  at  prices  below  its 
acquisition  cost.  As  a  result  of  this 
finding,  we  have  examined  whether  Ta 
Chen's  U.S.  prices  were  substantially 
below  its  acquisition  costs  from  YUSCO 
to  determine  whether  Ta  Chen  engaged 
in  middleman  dumping  during  the  POL 

As  we  stated  in  the  Preliminary 
Determination,  Congress  has  left  to  the 
Department  the  discretion  to  devise  a 


methodology  which  would  accurately 
capture  middlemtm  dumping.  See  S. 
Rep.  No.  249,  96th  Cong.,  1st  Sess.  at  94 
(1979).  We  have  considered  the 
methodology  used  in  Fuel  Ethanol,  and 
have  concluded  that,  given  the  facts 
before  us  for  this  amended  preliminary 
determination,  the  methodology 
described  below  is  the  appropriate  one 
for  purposes  of  this  amended 
preliminary  determination.  To 
determine  the  magnitude  of  the  losses 
incurred  by  Ta  Chen  in  selling  YUSCO's 
subject  merchandise  to  the  United 
States  during  the  POI,  we  divided  the 
amount  of  losses  by  the  total  sales  value 
of  all  sales.  By  "amount  of  losses"  we 
mean  the  siun  of  the  cost  less  the 
adjusted  sales  price  of  each  below- 
acquisition-cost  sale,  multiplied  by  the 
respective  quantity  of  each  sale.  By 
"total  sales  value"  we  mean  the  sum  of 
the  sales  price  of  each  sale  (whether  or 
not  below  acquisition  cost)  multipUed 
by  its  respective  quantity.  Based  upon 
this  calculation,  we  have  determined 
that  Ta  Chen's  losses  on  U.S.  sales  of 
subject  merchandise  during  the  POI  are 
3.00  percent,  which  we  deem  to  be 
substantial.  Therefore,  we  preliminarily 
find  that  Ta  Chen  engaged  in 
middleman  dimiping  during  the  POI. 

Where  a  producer  sells  through  an 
unaffiliated  trading  company  and  has 
knowledge  of  the  ultimate  destination  of 
its  merchandise,  we  normally  focus  only 
on  the  producer's  sales  to  determine  the 
margin  of  dumping.  However,  as  we 
stated  in  our  Preliminary  Determination, 
very  infiwjuently,  a  producer  may  sell 
to  an  unaffiUated  trading  company 
which,  in  turn,  sells  the  producer's 
merchandise  at  prices  below  the  trading 
company's  acquisition  costs,  thereby 
engaging  in  middleman  dumping. 
Where  we  find  middleman  diunping  in 
an  investigation,  as  here,  we  must 
calculate  a  cash  deposit  rate  that  reflects 
that  middleman  dumping.  Additionally, 
any  dimiping  which  occiu^  bova  the 
producer  to  the  trading  company  must 
be  included  in  the  margin  calculation  to 
capture  the  full  amoimt  of  the  dumping. 
Therefore,  we  have  assigned  a  cash 
deposit  rate  of  3.08  percent  to  sales 
produced  by  YUSCO  and  sold  to  the 
United  States  through  Ta  Chen.  This 
reflects  YUSCO's  margin  on  U.S.  sales 
to  Ta  Chen  as  well  as  Ta  Chen's  losses 
on  sales  to  the  United  States. 

Amended  Preliminary  Determination 

As  a  resvdt  of  our  corrections  of 
ministerial  errors,  we  have  determined 
the  following  amended  weighted- 
average  dumping  margins  apply. 


Manufacturer/expoilBr 

Margin 
percentage 

YUSCO/Ta  Chen 

3.08 

A«  Others 

3.08 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  hquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  above.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 

This  amended  preliminary 
determination  and  notice  are  in 
accordance  with  section  703(d)(2)  of  the 
Act  (19  CFR  351.224). 

Dated:  November  27, 1998. 
Richard  W.  MoreUnd, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FRJDoc.  98-32212  Filed  12-2-98;  8:45  am) 
nUJNQ  CODE  36ie-0«-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intant  to  Grant  Exclusive 
Patent  License;  Ptwtonlcs 
Components  Intematioritf  LL.C. 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  a  prospective 
hcense  to  Photonics  Components 
International  L.L.C.  to  the  Government 
owned  invention  described  in  U.S. 

Patent  4.763,272  entitled         

"AUTOMATED  AND  COMPUTER 
CONTROLLED  PREQSION  METHOD 
OF'FUSED  ELONGATED  OPTICAL 
FIBER  COUPLER  FABRICA'HON",  U.S. 
Patent  5.121,453  entitled 
"POLARIZATION  INDEPENDENT 
NARROW  CHANNEL  WAVELENGTH 
DIVISION  MULTIPLEXING  FIBER 
COUPLER  AND  METHOD  FOR 
PRODUCING  SAME",  and  U.S.  Patent 
5,652,819  entitled  "METHOD  FOR 
TUNING  FIBER  OPTIC  COUPLERS 
AND  MULTIPLEXERS." 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  hcense  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  February 
1. 1999. 
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ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Patent  Counsel, 
Space  and  Naval  Warfare  Systems 
Center,  D0012,  53510  Silvergate  Ave., 
Rm  103,  San  Diego,  CA  92152-5765. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harvey  Fendehnan,  Patent  Counsel, 
Space  and  Naval  Warfare  Systems 
Center,  Code  D0012,  53510  Silvergate 
Ave..  Rm  103.  San  Diego,  CA  92152- 
5765.  telephone  (619)  553-3001. 

Authority:  35  U.S.C.  207,  37  CFR  Part  404. 
Dated:  November  24, 1998. 
Ralph  W.  Corey, 

Commander.  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
IFR  Doc.  98-32201  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1. 1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Shenill^d.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPt^MENTARY  INFORMATION:  SecUon 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportxmity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  pubfic  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciu-ate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  30, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

OflRce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Reporting  Requirements  for  the 
Education  Flexibihty  Partnership 
Demonstration  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  12. 

Burden  Hours:  20. 
Abstract:  Section  311(e)(6)  of  the 
Goals  2000:  Educate  America  Act 
requires  states  participating  in  the 
Education  FlexibiUty  Partnership 
Demonstration  Program  to  annually 
report  to  the  Secretary  on  the 


monitoring  of  waivers  it  grants  through 
this  program. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  National  Postsecondary  Student 
Aid  Study:  2000  (NPSAS:  2000). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1.650. 

Burden  Hours:  1.100. 
Abstract:  The  NPSAS  is  a 
comprehensive  study  that  examines 
how  students  and  their  families  pay  for 
postsecondary  education.  It  includes 
nationally  representative  samples  of 
undergraduates,  graduates,  and  first- 
professional  students;  students 
attending  public  and  private  less-than-2- 
year  institutions,  commimity  colleges. 
4-year  colleges,  and  major  universities. 
Students  who  receive  financial  aid  as 
well  as  those  who  do  not  receive 
financial  aid  participate  in  NPSAS. 
Comprehensive  student  interviews  and 
administrative  records,  writh  exceptional 
detail  concerning  student  financial  aid, 
are  available  for  academic  years  1986- 
87. 1989-90. 1992-93,  and  1995-96. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 
Title:  National  Education. 
Longitudinal  Study:  1988-2000. 
Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  457. 

Biuden  Hours:  214. 
Abstract:  The  National  Education 
Longitudinal  Study:  1988-2000  (NELS: 
88/2000)  is  designed  to  provide  data 
about  critical  transitions  experienced  by 
students  as  they  progress  through  high 
school  and  into  postsecondary 
institutions  or  the  work  force.  NELS:88/ 
2000.  the  fourth  follow-up  to  this 
longitudinal  data  collection  initiated 
with  the  8th  grade  class  of  1988.  will 
provide  important  information  about 
young  adults'  experiences  after  high 
school,  including  postsecondary 
education  and  training,  labor  force 
participation,  and  family  formation. 
IFR  Doc.  98-32191  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TMM-1-22-000  and  TM99-1- 
22-001] 

CNG  Transmission  Corporation;  Notice 
of  Technical  Conference 

November  27, 1998. 

In  the  Commission's  order  issued  on 
October  29, 1998,  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
December  9, 1998,  at  10:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

All  interested  parties  and  Staff  are 
petrmitted  to  attend. 
David  P.  Boergnv, 
Setretary. 
|FR  Doc.  98-32171  Filed  12-2-98;  8:45  am] 

BIUJNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMM-1-22-000] 

CNG  Transmission  Corporation;  Notice 
Granting  Late  Intervention 

November  27, 1998. 

Motions  to  intervene  in  the  above- 
captioned  proceeding  were  due  on 
October  13, 1998.  Virginia  Electric  and 
Power  Company  and  Doswell  Limited 
Partnership  filed  a  motion  to  intervene 
out  of  time  on  October  14, 1998.  No 
party  filed  an  answer  in  opposition  to 
the  motion. 

The  petitioner  appears  to  have  a 
legitimate  interest  imder  the  law  that  is 
not  adequately  represented  by  other 
parties.  Granting  the  intervention  will 
not  cause  a  delay  or  prejudice  any  other 
party.  It  is  in  the  pubUc  interest  to  allow 
the  petitioner  to  appear  in  this 
proceeding.  Accordingly,  good  cause 
exists  for  granting  the  late  intervention. 

Piirsuant  to  Section  375.302  of  the 
Commission's  Regulations  (18  CFR 
37S.202),  the  petitioner  is  permitted  to 
intervene  in  this  proceeding  subject  to 
the  Commission's  rules  and  regulations 
under  the  Natural  Gas  Act,  15  U.S.C. 
§§  717-71 7(W).  Participation  of  the  late 
intervener  shall  be  limited  to  matters  set 
out  in  its  motion  to  intervene.  The 
admission  of  the  late  intervener  shall 
not  be  construed  as  recognition  by  the 


Commission  that  the  intervener  might 

be  aggrieved  by  any  order  entered  in 

this  proceeding. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  98-32172  Filed  12-2-98;  8:45  am| 

BILtINQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP98-405-002] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Filing 

November  27, 1998. 

Take  notice  that  on  November  23, 
1998,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  in 
Appendix  A  to  the  filing,  to  be  effective 
November  2, 1998. 

CIG  states  that  the  purpose  of  this 
filing  is  to  cause  QG  to  be  in  full 
compUance  with  the  order  that  issued 
October  30, 1998  in  Docket  No.  RP98- 
405-000  and  Order  No.  587-H.  QG  is 
also  proposing  certain  minor  changes  to 
better  conform  its  Order  No.  587-H 
changes  to  those  required  for  Young  Gas 
Storage  Company,  Ltd.,  and  Wyoming 
Interstate  Company,  Ltd.,  QG  is 
operator  of  these  companies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergen, 
Secretary. 
(FR  Doc.  98-32167  Filed  12-2-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPM-157-0001   - 

Destin  Pipeline  Company,  LLC; 
Notice  of  Petition  for  Waiver  of  Tariff 
Provisions 

November  27, 1998. 

Take  notice  that  on  November  24, 
1998,  Destin  Pipeline  Company,  L.LC. 
(Destin),  tendered  for  filing  a  petition 
for  a  limited  waiver  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  in 
accordance  with  Section  161.3(b)  of  the 
Commission's  Regulations,  18  CFR 
161.3(b).  E)estin  requests  a  limited 
waiver  of  its  tariff  to  the  extent 
necessary  to  make  an  adjustment  to  its 
shippers'  transportation  accounts  for  the 
month  of  October,  1998,  as  more 
particularly  described  in  Destin's 
November  24, 1998  filing. 

Destin's  system  operations 
experienced  interruptions  during  the 
month  of  October,  1998,  due  to  weather 
events,  start-up  equipment  problems, 
and  the  shut-down  of  the  temporary 
hquids  handling  facihties  at  the 
Pascagoula  Processing  Plant  which 
straddles  Destin's  system.  As  a  result  of 
these  interruptions,  Destin  was  unable 
to  flow  gas  for  eight  days  in  the  month 
of  October,  including  six  of  the  last 
eight  days  of  the  month.  This  caused  or 
significantly  contributed  to  its  shippers' 
accruing  imbalance  quantities  in  their 
transportation  accounts,  which  they  had 
no  opportunity  to  correct  at  month-end. 

Destin  requests  authority  to  waive  its 
Tariff  to  the  extent  necessary  to  make  an 
adjustment  to  its  shippers' 
transportation  accounts  for  the  month  of 
October,  1998,  to  eliminate  utiUzation  uf 
the  cfshout  tiers. 

Aity  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  aoctHrdance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  4,  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
serve  to  make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Pubhc  Reference  Room. 
David  P.  BoargKS, 
Secretary. 

[FR  Doc  98-32170  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  27, 1998. 

Take  notice  that  on  November  23. 
1998,  Eastern  Shore  Natural  Gas 
Company  (ESNG),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket, 
with  a  proposed  effective  date  of 
November  1, 1998. 

ESNG  states  that  the  purpose  of  this 
instant  fihng  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Columbia  Gas  Transmission 
Corporation  (Columbia)  under  its  Rate 
Schedules  SST  and  FSS,  the  costs  of 
which  comprise  the  rates  and  charges 
payable  under  ESNG's  Rate  Schedule 
CFSS.  This  tracking  fihng  is  being  made 
pursuant  to  Section  3  of  ESNG's  Rate 
Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
v«th  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcNcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  98-32173  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-79-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

November  27.  1998. 

Take  notice  that  on  November  16. 
1998,  El  Paso  Natural  Gas  Company.  (El 
Paso),  Post  Office  Box  1492.  El  Paso. 
Texas.  79978,  filed  in  Docket  No.  CP99- 
79-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon, 
by  conveyance  to  PNM  Gas  Services,  a 
Division  of  PubUc  Service  Company  of 
New  Mexico,  a  portion  of  Line  No.  213 
or  T  or  C  Line,  all  as  more  fully  set  forth 
in  the  request  for  authorization  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  proposes  to  convey 
approximately  12.5  miles  of  the  T  or  C 
Line  and  to  retain  approximately  0.19 
miles  of  T  or  C  Line  with  the  T  or  C 
Mater  Station  in  order  to  continue 
dehveries  of  natural  gas  to  PNM  Gas 
Services.  PNM  Gas  Services  concludes 
that  the  integration  of  this  segment 
would  permit  PNM  Gas  Services  to 
resolve  certain  existing  operational 
problems  in  the  affected  service  area. 
Specifically,  integration  of  the  segment 
as  part  of  PNM  Gas  Services' 
distribution  system  would  permit  PNM 
Gas  Services  to  receive  its  volumes  of 
gas  directly  off  the  CaHfomia  pipelines. 
Thus.  PNM  Gas  Services  would  be 
better  able  to  regulate  pressure  on  its 
entire  distribution  system. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noUce 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fihng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergera, 

Secretary. 

[PR  Doc.  98-32161  Filed  12-2-98;  8:45  am) 

BiLUNO  COOE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2385-002-NY] 

Finch,  Pruyn  &  Company,  Inc.;  Notice 
of  Site  Visit  to  Project  Area 

November  27, 1998. 

Take  notice  that  Commission  staff 
will  hold  a  site  visit  with  Finch.  Pruyn 
&  Company  (FPC).  the  licensee  for  the 
Glens  Falls  Hydroelectric  Project.  FERC 
No.  2385.  The  project  is  located  on  the 
Hudson  River  near  the  city  of  Glens 
Falls.  New  York.  The  site  visit  will  be 
held  on  Wednesday.  December  9. 1998. 
from  10:30  a.m.  to  3:00  p.m. 

The  purpose  of  the  visit  is  to  enable 
staff  participating  in  the  preparation  of 
the  Environmental  Assessment  of  the 
proposed  relicensing  of  the  Glens  Falls 
project  to  view  the  project  facilities  and 
project  area.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  site  visit. 

Participants  will  meet  at  10:30  a.m.  in 
the  parking  lot  at  the  Finch.  Pruyn  & 
Company  headquarters  in  Glens  Falls,  at 
1  Glen  Road.  Participants  should 
provide  their  own  transportation  and 
lunches  for  the  site  visit. 

If  you  have  any  questions  concerning 
this  matter,  please  contact  John 
McEachem  at  (202)  219-3056  or  David 
Manny  of  Finch,  Pruyn  &  Company, 
hic,  at  (518)  753-2541. 
David  P.  Boergers, 
Secretary. 

|FR  Doc.  98-32165  Filed  12-2-98;  8:45  am) 
BiLUNG  COOE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

November  27, 1998. 

Take  notice  that  on  November  24, 
1998.  Florida  Gas  Transmission 
Company  (FGT).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
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tariff  sheets,  with  an  effective  date  of 
January  1, 1999: 

Thirtieth  Revised  Sheet  No.  8A 
Twenty-First  Revised  Sheet  No.  8A.01 
Twenty-Second  Revised  Sheet  No.  8A.02 
Twenty-Sixth  Revised  Sheet  No.  8B 
Nineteenth  Revised  Sheet  No.  8B.01 

FGT  states  that  it  is  filing  the 
referenced  tariff  sheets  pursuant  to  the 
January  21, 1998,  Stipulation  and 
Agreement  concerning  GRI  Funding 
(GRI  Settlement)  as  approved  by  the 
Commission  Order  issued  April  29, 
1998  in  Docket  No.  RP97-199-003.  The 
funding  mechanism  includes  the 
approved  GRI  demand  charges  of  23 
cents  per  MMBtu  per  month  (.76f  per 
MMBtu  stated  on  a  daily  basis 
underlying  FGT's  reservation  charges)  to 
be  applicable  to  firm  shippers  with  load 
factors  exceeding  50%,  14.2  cents  per 
MMBtu  per  month  (.47(  per  MMBtu 
stated  on  a  daily  basis  underlying  FGT's 
reservation  charges)  to  be  applicable  to 
firm  shippers  with  load  factors  of  50(  or 
less  and  a  voliunetric  charge  of  0.75 
cents  per  MMBtu  to  be  applicable  to  all 
non-dlscoimted  interruptible  rates  and 
to  the  usage  portion  of  two-part  rates.  In 
addition,  the  1999  funding  mechanism 
includes  a  volumetric  charge  of  1.80 
cents  per  MMBtu  to  be  applicable  to  all 
one-part  small  customer  rates.  This 
funding  mechanism  provides  for  a 
decrease  in  GRI  charges  as  compared  to 
the  currently  effective  1998  GRI  charges. 

{Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secietary. 

IFR  Doc.  98-32174  Filed  12-2-98;  8:45  am] 
BILUNO  CODE  aT17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock*!  No.  RP99-75-001] 

HffiGC,  Inc.;  Notice  of  Tariff  Filing 

November  27, 1998. 

Take  notice  that  on  November  24, 
1998,  MIGC,  Inc.  (MIGC),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute 
Second  Revised  Sheet  No.  52A, 
Substitute  Original  Sheet  No.  56A, 
Original  Sheet  No.  56C,  and  Substitute 
Foiuth  Revised  Sheet  No.  65,  with  a 
proposed  effective  date  of  November  2, 
1998. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  comply  with  Order  No. 
587-H  Issued  in  Docket  no.  RM96-1- 
008. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vkrith  the 
Federal  Energy  Regulatory'Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  In  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conmiission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection  in  the  Public  Reference 
Room. 

David  P.  Boergeis, 
Secretary. 
(PR  Doc.  98-32169  Filed  12-2-98;  8:45  am] 

BILUNQ  CODE  CMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 59-006] 

Mississippi  Canyon  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Ciianges  In  FERC 
Gas  Tariff 

November  27, 1998. 

Take  notice  that  on  November  20, 
1998,  Mississippi  Canyon  Gas  Pipeline, 
LLC  (Mississippi  Canyon),  1301 
McKlnney,  Suite  700,  Houston,  Texas 
77010  filed  a  copy  of  its  proposed  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
(Original  Sheet  Nos.  1-320),  proposed  to 
become  effective  December  20, 1998, 


pursuant  to  the  letter  order  issued  In 
Docket  Nos.  CP96-1 59-000  et  al.  and 
CP97rl  72-000. 

Mississippi  Canyon  submits  the 
proposed  tariff  to  reflect  the  new  name 
of  the  pipeline  as  authorized  in  the 
October  28.  1998,  letter  other  which 
authorized  a  corporate  name  change  for 
Mississippi  Canyon  to  replace  Shell  Gas 
Pipeline  Company  as  the  corporate 
entity.  The  letter  order  required 
Mississippi  Canyon  to  file  a  revised 
Voliune  No.  1,  with  the  new  corporate 
name.  It  is  stated  that  Mississippi 
Canyon  has  also  filed  the  tariff 
electronically. 

It  is  stated  that  the  tariff  sheets 
submitted  substitute  Mississippi 
Canyon  for  Shell  on  the  tariff  sheet 
headings  and  in  the  text  of  the  tariff.  It 
is  explained  that  Mississippi  Canyon 
has  also  proposed  other  minor  changes, 
such  as  updating  telephone  numbers 
and  addresses,  changing  upper  and 
lower  case  letters,  clarification  of  the 
signing  party  and  associated  title  on 
Agreement  forms,  correcting  Sheet  Nos. 
299  and  315  as  approved  in  Docket  No. 
RP9&-47-000;  deleting  the  Index  of 
Customers;  and  incorporating  changes 
pending  in  Docket  Nos.  RP99-5-001 
and  RP99-145-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  18. 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
Intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32160  Filed  12-2-98;  8:45  am] 

BNJJNQ  CODE  e717-*1-M 


66792 


Federal  Register / Vol.  63,  No.  232 /Thursday,  December  3.  1998 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-80-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

November  27,  1998. 

Take  notice  that  on  November  17, 
1998,  Natural  Gas  PipeHne  Company  of 
America  (Natural),  747  East  22nd  Street. 
LonAard,  lUinois  60148,  filed  in  Docket 
No.  CP99-80-000  an  appUcation 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon,  by  sale  to  Stingray  Pipeline 
Company  (Stingray),  a  dual  6-inch 
platform  measuring  faciUty  located  in 
Vermilion  Block  214A,  offshore 
Louisiana  (VR  214A),  all  as  more  fully 
set  forth  in  the  appUcation  on  file  with 
the  Commission  and  of)en  to  pubUc 
inspection. 

Natural  states  the  facihties  were 
originally  constructed  to  allow  Natural 
to  measure  system  supply  gas  that  it  had 
purchased  in  VR  214A,  which  gas 
Stingray  received  for  Natiual's  accoimt 
and  transported  and  redelivered  to 
Natural  onshore  at  Holly  Beach  in 
Cameron  Parish,  Louisiema.  Natural 
states  that  its  gas  purchase  and 
transportation  agreements  related  to 
these  facihties  have  been  terminated 
and  that  ciurently  the  facihties  are  used 
to  measure  gas  that  Stingray  receives 
and  transports  onshore  for  the  accoimts 
of  Stingray's  shippers.  Natural  further 
states  that  said  facihties  no  longer  hold 
sufficient  value  to  natuiral  to  warrant  the 
expenditures  required  to  maintain  them 
and  as  a  result,  Natiu^  intends  to  sell 
said  facilities  to  Stingray. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
December  18, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  EXI  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  9&-32162  Filed  12-2-98:  8:45  am] 
BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-86-000] 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanliet  Authorization 

November  27,  1998. 

Take  notice  that  on  November  23, 
1998,  Questar  Pipehne  Company 
(Questar),  180  East  100  South,  Salt  Lake 
City,  Utah  84145-0360,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP99-86-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  new  delivery  point  for  service 
to  Amoco  Energy  Group-North  America 
(Amoco)  in  Summit  County,  Utah, 
under  Questar's  blanket  certification 
issued  in  Docket  No.  CP82-491-O00 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  that 
is  open  to  the  pubhc  for  inspection. 

Questar  proposes  to  construct  and 
operate  a  new  delivery  point  to  serve 
Amoco's  nonjurisdictional  Anschutz 
Ranch  East  Gas  Processing  Plant. 
Questar  proposes  to  install  a  4-inch 
diameter  hot  tap  to  connect  its  8-inch 
diameter  Jurisdictional  Lateral  No.  49  to 
Amoco's  buried  8-inch  diameter  Plant 
lateral  at  the  point  of  intersection. 
Quester  states  that  it  would  deliver  on 
an  interruptible  basis  up  to  12,000 
dekatherm  equivalent  of  natiu^  gas  per 
day  under  its  FERC  Gas  Tariff  Rate 


Schedule  T-2.  Questar  declares  that  the 
proposed  service  would  have  minimal 
impact  on  Questar's  existing  customers' 
peak  day  and  annual  dehveries;  that 
Questar's  FERC  Gas  Tariff  does  not 
prohibit  the  addition  of  new  delivery 
points  on  its  system;  and  that  the 
proposed  facility  would  serve  the  public 
interest  by  providing  a  new  delivery 
point  at  the  request  of  Questar's 
CTistomer.  Questar  also  states  that 
Amoco  would  reimburse  Questar 
approximately  $16,500  for  the 
construction  cost  of  the  proposed 
Amoco  Anschutz  Ranch  delivery  point. 
Any  person  or  the  Commission's  sttiff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wiUidrawm  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergera, 
Secretary. 

(FR  Doc.  98-32164  Filed  12-2-98;  8:45  am) 
BILUNQ  CODE  ITir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-83-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Bianlcet  Authorization 

November  27, 1998. 

Take  notice  that  on  November  19, 
1998,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310,  filed  in  Docket  No.  CP99- 
83-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct  a 
delivery  point  in  Stoddard  County, 
Missouri,  to  provide  natural  gas 
dehveries  to  Associated  Electric 
Cooperative,  Inc.  (AECI).  for  its  Essex 
Power  Plant  imder  construction,  under 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000, 
pursuant  to  Section  7  of  the  Natiual  Gas 
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Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  pubHc 
inspection. 

Texas  Eastern  proposes  to  construct, 
install,  own,  operate  and  maintain  a  10- 
inch  tap  valve,  a  10-inch  check  valve 
and  related  piping  (Tap)  on  Texas 
Eastern's  existing  24-inch  Line  No.  1.  at 
approximate  Mile  Post  414.07  in 
Stoddard  County,  Missoiui.  In  addition, 
Texas  Eastern  states  it  will  install,  own, 
operate  and  maintain  an  8-inch  orifice 
and  6-inch  turbine  meter  runs,  with 
associated  piping  and  valves  (Meter 
Station),  approximately  3,200  feet  of  10- 
month  pipeline  which  will  extend  from 
the  Meter  Station  to  the  proposed  Essex 
Power  Plant  (Connecting  Pipe),  and 
electronic  gas  measurement  equipment 
(EGM).  Texas  Eastern  states  that  AECI 
will  reimburse  Texas  Eastern  100%  of 
the  costs  and  expenses  incurred  to 
install  the  Tap,  Meter  Station, 
Connecting  Pipe  and  EGM,  which  are 
estimated  to  be  approximately 
$1,650,000. 

Texas  Eastern  states  that  it  will 
deliver  up  to  58  MMcf/day  of  natural 
gas  to  AECI  at  the  proposed  deUvery 
point,  and  that  the  transportation 
service  will  be  rendered  pursuant  to 
Texas  Eastern's  Rate  Schedule  IT-1 
included  in  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  Texas  Eastern 
states  that  its  existing  tariff  does  not 
prohibit  the  addition  of  this  facility. 
Texas  Eastern  also  states  that  the 
installation  of  the  deUvery  point  will 
have  not  effect  on  its  peak  day  or  annual 
deliveries,  and  that  its  proposal  will  be 
acoompUshed  without  detriment  or 
disadvantage  to  Texas  Eastern's  other 
customers. 

Any  person  or  the  Conmiission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32163  Filed  12-2-98;  8:45  ami 
BttXINQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9a-408-001  and  RPM-412- 
001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Compliance  Filing 

November  27, 1998. 

Take  notice  that  on  November  23, 
1998,  Wyoming  Interstate  Company, 
Ltd.  (WIC),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Second  Revised 
Volume  No.  2,  the  Tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
November  2,  1998. 

WIC  states  that  the  purpose  of  this 
filing  is  to  cause  WIC  to  be  in  full 
compliance  with  the  order  that  issued 
October  30, 1998  in  Docket  Nos.  RP98- 
408-000  and  RP98-412-000,  and  Order 
No.  587-H. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-32168  Filed  12-2-98;  8:45  am] 
BRUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-403-001] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Tariff  Compliance  Filing 

November  27, 1998. 

Take  notice  that  on  November  23, 
1998,  Yoimg  Gas  Storage  Company,  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  tariff  sheets  hsted  in 
Appendix  A  to  the  filing,  to  be  effective 
November  2, 1998. 

Young  states  that  the  purpose  of  this 
filing  is  to  cause  Young  to  be  in  full 
compliance  with  the  order  that  issued 
October  30. 1998  in  Docket  No.  RP98- 


403-000  and  Order  No.  587-H. 
Colorado  Interstate  Gas  Company  (QG) 
is  operator  of  Young  and  Wyoming 
Interstate  Company,  Ltd.  (WIC).  Young 
is  also  proposing  certain  minor  changes 
to  betier  conform  its  Order  No.  587-H 
changes  to  those  resulting  from  Order 
No.  587-H  for  CIG  and  WIC. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergen, 
Secretary. 
[FR  Doc.  98-32166  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ99-23-000,  et  al.] 

CiyiS  Generation  Michigan  Power 
LLC,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

November  25, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Generation  Michigan  Power 
LLC 

[Docket  No.  EG99-23-0001 

Take  notice  that  on  November  18, 
1998?  CMS  Generation  Michigan  Power 
L.LC  330  Town  Center  Drive,  Suite 
1000,  Deartxtm,  Michigan  48126,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  appUcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Conunission's  Regulations. 

CMS  Generation  Michigan  Power 
L.LC,  is  a  wholly-owned  indirect 
subsidiary  of  CMS  Generation  Co.,  a 
Michigan  corporation,  which  is  a 
wholly-owned  indirect  subsidiary  of 
CMS  Energy  Corporation,  also  a 
Michigan  corporation.  CMS  Generation 
Michigan  Power  L.L.C.,  is  constructing 
a  simple  cycle  combustion  turbine, 
natunl  gas-fired  peaking  faciUty  located 
in  Gaylord,  Michigan  with  a  net 
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electrical  generating  capacity  of 
approximately  148  MW. 

Comment  date:  December  10. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUce.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  CMS  Generation  Michigan  Power 
L.L.C 

[Docket  No.  EG99-24-0001 

Take  notice  that  on  November  18, 
1998,  CMS  Generation  Michigan  Power 
L.L.C,  330  Town  Center  Drive,  Suite 
1000,  Dearborn,  Michigan  48126,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  appUcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Michigan  Power 
L.L.C,  is  a  wholly-owned  indirect 
subsidiary  of  CMS  Generation  Co.,  a 
Michigan  corporation,  which  is  a 
wholly-owned  indirect  subsidiary  of 
CMS  Energy  Corporation,  also  a 
Michigan  corporation.  CMS  Generation 
Michigan  Power  L.L.C.  is  constructing  a 
simple  cycle  combustion  turbine, 
natural  gas-fired  peaking  facility  located 
in  Comstock,  Michigan  with  a  net 
electrical  generating  capacity  of 
approximately  68  MW. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

3.  CMS  Generation  Operating  Company 

(Docket  No.  EG99-2  5-000] 

Take  notice  that  on  November  18, 
1998,  CMS  Generation  Operating 
Company,  330  Town  Center  Drive,  Suite 
1000,  Dearborn,  Michigan  48126,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  apphcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Operating  Company 
is  a  wholly-owned  indirect  subsidiary  of 
CMS  Generation  Co.,  a  Michigan 
corporation,  which  is  a  wholly-owned 
indirect  subsidiary  of  CMS  Energy 
Corporation,  also  a  Michigan 
corporation.  CMS  Generation  Operating 
Company  will  operate,  under  an 
operations  and  maintenance  agreement 
with  the  owner,  a  facihty  xmder 
construction  located  in  Comstock, 
Michigan  with  a  net  electrical 
generating  capacity  of  approximately  68 
MW. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
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at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

4.  CMS  Generation  Operating  Company 

[Docket  No.  EG99-26-0001 

Take  notice  that  on  November  18, 
1998,  CMS  Generation  Operating 
Company.  330  Town  Center  Drive,  Suite 
1000,  Dearborn,  Michigan  48126,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Operating  Company 
is  a  wholly-owned  indirect  subsidiary  of 
CMS  Generation  Co.,  a  Michigan 
corporation,  which  is  a  wholly-ovraed 
indirect  subsidiary  of  CMS  Energy 
Corporation,  also  a  Michigan 
corporation.  CMS  Generation  Operating 
Company  will  operate,  under  an 
operations  and  maintenance  agreement 
with  the  owner,  a  facihty  under 
construction  located  in  Gaylord, 
Michigan  with  a  net  electrical 
generating  capacity  of  approximately 
148  MW. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

5.  Koch  Power  Louisiana,  L.L.C 

[Docket  No.  EG99-2  7-000] 

Take  notice  that  on  November  18, 
1998,  Koch  Power  Louisiana,  L.L.C. 
(KPL),  20  Greenway  Plaza,  Houston, 
Texas  77046,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
apphcation  for  a  determination  that  KPL 
is  an  exempt  wholesale  generator 
pursuant  to  Part  365  of  &e 
Commission's  Regulations. 

KPL  states  that  it  owns  and  operates 
certain  eligible  faciUties  consisting  of 
eight  25-megawatt  gas-fired  simple  cycle 
combustion  turbines,  with  a  total  project 
capacity  of  approximately  200 
megawatts  (along  with  certain 
appurtenant  interconnecting 
transmission  facihties),  located  in 
Sterlington,  Louisiana. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  apphcation. 

6.  Vastar  Power  Marketing,  Inc. 

[Docket  No.  EL99-1 1-000] 

Take  notice  that  on  November  20, 
1998,  Vastar  Power  Marketing,  hic. 


(Vastar  Power),  tendered  for  filing 
pursuant  to  Rule  207  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  385.207,  a 
Petition  for  Waiver  of  Requirement  to 
File  Quarterly  Transaction  Reports  And 
Annual  Reports  Under  Reporting 
Requirement  582.  Vastar  Power  seeks 
such  a  waiver  because,  due  to  the 
Commission  approved  transfer  of  Vastar 
Power's  wholesale  power  contracts  to  a 
joint  venture,  Vastar  Power  has  not 
engaged  in  any  power  purchases  or  sales 
since  the  first  quarter  of  1993  and  it  has 
suspended  indefinitely  its  involvement 
in  the  power  marketing  business  for  the 
foreseeable  future. 

Comment  date:  December  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Energy  Canal,  L.L.C., 
Southern  Energy  Kendall,  L.L.C  and 
Southern  Energy  New  England,  L.L.C. 

[Docket  Nos.  ER98-4 11 5-001,  ER9»-4116- 
001  and  ER98-411&-001) 

Take  notice  that  on  November  20, 
1998,  Southern  Energy  Canal,  L.L.C, 
Southern  Energy  Kendall,  L.L.C,  and 
Southern  Energy  New  England,  L.L.C., 
(collectively  the  Southern  Parties) 
tendered  for  filing  revised  codes  of 
conduct  in  compliance  wdth  the  order 
issued  by  the  Federal  Energy  Regulatory 
Commission  on  November  12,  1998,  in 
the  above-captioned  dockets.  Cambridge 
Electric  Light  Co.,  et  al.,  85  FERC 
161,217(1998). 

Copies  of  this  filing  were  served  on  all 
parties  designated  on  the  official  service 
Ust. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  Commonwealtfi  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc. 

(Docket  Nos.  ER98-2279-000  and  ER9a- 
3689-000 

Take  notice  that  on  November  20, 
1998,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
hidiana,  Inc.  (collectively,  the  ComEd), 
tendered  for  filing  an  Interim  Report  on 
Non-Firm  Redispatch. 

The  ComEd  states  that  a  copy  of  the 
fihng  has  been  served  on  all  parties  in 
this  proceeding. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-651-000) 

Take  notice  that  on  November  20, 
1998,  South  Carolina  Electric  &  Gas 
Company  (SCE&G),  tendered  for  filing 
service  agreements  establishing  Illinois 
Power  Company  (IPC),  Northeast 
Utilities  Service  Company  (NUSC),  PS 
Energy  Group,  Inc.  (PSEG),  and  Potomac 
Electric  Power  Company  (PEPCO)  as 
customers  under  the  terms  of  SCE&G's 
Negotiated  Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  date  of  fihng. 
Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  fiUng  were  served  upon 
Illinois  Power  Company  (IPC),  Northeast 
Utilities  Service  Company  (NUSC),  PS 
Energy  Group,  Inc.  (PSEG),  Potomac 
Electric  Power  (PEPC),  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  DecembeFlO,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Washington  Water  Power  Company 

[Docket  No.  ER99-652-000) 

Take  notice  that  on  November  20, 
1998,  Washington  Water  Power 
Company,  tendered  for  filing,  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13,  an 
executed  Mutual  Netting  Agreement  and 
Certificate  of  Concurrence  allowing  for 
arrangements  of  amounts  which  become 
due  and  owing  to  one  Party  to  be  set  off 
against  amounts  which  are  due  and 
owing  to  the  other  Party  with  Idaho 
Power  Company. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  November  1, 1998. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9»-653-000l 

Take  notice  that  on  November  20, 
1998,  Pubhc  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing 
executed  service  agreements,  for  point- 
to-point  transmission  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Service  Tariff,  with  Statoil 
Energy  Trading,  Inc.  (2  agreements, 
dated  November  9, 1998.  for  Non-Firm 
and  Firm  Service).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Wisccmsin  Public  Service  Company 

[Docket  No.  ER99-654-O001 

Take  notice  that  on  November  20, 
1998,  Wisconsin  Public  Service 
Corporation  tendered  for  filing  an 
executed  service  agreement  with  Engage 
Energy  US,  LP.,  imder  its  Market-Based 
Rate  Tariff. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  FirstEnergy  System 

[Docket  No.  ER99-65  5-000] 

Take  notice  that  on  November  20, 
1998,  FirstEnergy  System  tendered  for 
fihng  Service  Agreements  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for:  Sempra  Energy  Trading 
Corporation,  FirstEnergy  Trading  and 
Power  Marketing,  Incorporated  and 
Potomac  Electric  Power  Company,  the 
Transmission  Customers.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER9  7-4 12-000]. 

The  proposed  effective  dates  vmder 
the  Service  Agreements  are  October  30, 
1998  and  November  1, 1998, 
respectively. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  FirstEnergy  System 

(Docket  No.  ER99-656-O00] 

Take  notice  that  on  November  20, 
1998,  FirstEnergy  System  tendered  for 
fihng  Service  Agreements  to  provide 
Firm  Point-to-Point  Transmission 
Service  for  Sempra  Energy  Trading 
Corporation,  FirstEnergy  Trading  and 
Power  Marketing,  and  Potomac  Electric 
Power  Company,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  fihng  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-O00. 

The  proposed  effective  dates  under 
the  Service  Agreements  is  October  30, 
1998  and  November  1, 1998, 
respectively,  for  the  above  mentioned 
Service  Agreements  in  this  fihng. 

Comment  date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-657-000] 

Take  notice  that  on  November  20, 
1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  fihng  three  signature  pages 
of  parties  to  the  Rehability  Assurance 
Agreement  among  Load  Serving  Entities 


in  the  PJM  Control  Area  (RAA),  and  an 
amehded  Schedule  17,  Usting  the 
parties  to  the  RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA, 
including  each  of  the  parties  for  which 
a  signature  page  is  being  tendered  with 
this  filing,  and  each  of  the  state 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  date:  December  10,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Alliant  Services  Company 

[Docket  No.  ER99-658-0001 

Take  notice  that  on  November  20, 
1998,  Alliant  Services  Company 
tendered  for  fihng  an  executed  Service 
Agreement  for  short-term  firm  point-to- 
point  transmission  service,  estabhshing 
Constellation  Power  Source,  Inc.,  as  a 
point-to-point  Transmission  Customer 
imder  the  terms  of  the  Alhant  Services 
Company  transmission  tariff. 

Alliant  Services  Company  requests  an 
effective  date  of  October  23,  1998,  and 
accordingly,  seeks  waiver  of  the 
Conunission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Pubhc 
Utihties  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Pubhc  Service  Commission  of 
Wisconsin. 

Comment  Date:  December  10, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Valley  Electric  Association,  Inc. 

[Docket  No.  ES99-11-0001 

Take  notice  that  on  November  17, 
1998,  Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  an 
application  seeking  authorization  under 
Section  204(a)  of  the  Federal  Power  Act 
to  issue  debt  (I)  in  the  amount  of  up  to 
$42.8  milhon,  in  the  form  of  a  series  of 
loans  from  the  National  Rural  Utilities 
Cooperative  Finance  Corporation  (CFC), 
and  (ii)  in  the  amount  of  $15  milhon 
under  an  existing  line  of  credit  with 
CFC.  Proceeds  of  the  loans  and  Une  of 
credit  will  be  used  for  construction  and 
improvement  of  electrical  fadhties, 
refinancing,  and  other  lawful  corporate 
purposes.  Valley  also  seeks  a  waiver  of 
the  Commission's  competitive 
placement  requirements. 

Comment  Date:  December  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  N.E.,  Washington,  D.C^^ 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-32154  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER9ft-650-000,  et  al.] 

New  Century  Services,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  24,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  Century  Services,  Inc. 

[Docket  No.  ER99-650-0001 

Take  notice  that  on  November  19, 
1998,  New  Century  Services.  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company.  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Cargill-AUiant,  LLC. 

Comment  date:  December  9.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Electric  Company;  New 
York  State  Electric  &  Gas  Corporation, 
et  al. 

[Docket  Nos.  EC98-64-O00  and  ER98-4600- 
000) 

Take  notice  that  on  November  19, 
1998,  Pennsylvania  Electric  Company, 
New  York  State  Electric  &  Gas 
Corporation,  NGE  Generation,  Inc., 
Mission  Energy  Westside,  Inc.,  and  EME 
Homer  City  Generation.  L.P.  tendered 
for  filing  a  supplement  to  their 
applicaUon  under  Section  203  of  the 
Federal  Power  Act  for  approval  to 


transfer  certain  jurisdictional  facilities 
associated  with  the  sale  of  the  Homer 
aty  Electric  Generating  Station.  The 
supplement  addresses  ministerial/ 
clerical  changes  only. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  PaiBgraph  E 
at  the  end  of  this  notice. 

3.  PJM  Interconnection,  L.LC. 

[Docket  No.  ER98-1 384-001] 
Take  notice  that  on  November  20, 

1998.  PJM  Interconnection.  L.L.C.  (PJM). 

tendered  for  filing  a  compliance  report. 
Copies  of  this  filing  were  served  upon 

all  parties  to  this  proceeding  and  the 

Pennsylvania  Public  Utility 

Commission. 
Comment  date.- December  10.  1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  PJM  Interconnection,  L.LC. 

(Docket  No.  ER99-196-O001 

Take  notice  that  on  November  19. 
1998.  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  amendment  to  its 
October  14,  1998.  fiUng  which  includes 
amendments  to  Schedule  11  of  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection. 
L.L.C. 

PJM  requests  an  effective  date  of 
October  15.  1998.  for  the  amendments 
and  requests  the  Commission  to  act  on 
the  filing  by  December  31.  1998. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  state  electric 
regulatory  commissions  in  the  PJM 
Control  Area. 

Comment  date:  December  9,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-593-000] 

Take  notice  that  on  November  19. 
1998.  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing 
an  amendment  to  the  filing  of  a  Service 
Agreement  with  Constellation  Power 
Source  under  the  NU  System 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Constellation 
Power  Source. 

NUSCO  requests  that  the  amendment 
and  Service  Agreement  become  effective 
October  30. 1998. 

Comment  date:  December  9, 1998,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Jersey  Central  Power  &  Light 
Company,  et  al. 

[Docket  No.  ER99-639-000] 

Take  notice  that  on  November  19, 
1998,  Jersey  Central  Power  &  Light 


Company.  Metropolitan  Edison 
Company  and  Permsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  FirstEnergy  Trading  & 
Power  Marketing  Inc.  (FirstEnergy), 
dated  November  11,  1998.  This  Service 
Agreement  specifies  that  FirstEnergy 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Capacity, 
Energy  and  Capacity  Credit  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1.  The  Sales  Tariff  allows  GPU 
Energy  and  FirstEnergy  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  capacity,  energy  and  capacity 
credits. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  11.  1998.  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  9.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Jersey  Central  Power  &  Light 
Company,  et  al. 

(Docket  No.  ER99-640-000] 

Take  notice  that  on  November  19. 
1998.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  Delmarva  Power  & 
Light  Company  (DPL),  dated  November 
11,  1998.  "This  Service  Agreement 
specifies  that  DPL  has  agreed  to  the 
rates,  terms  and  conditions  of  GPU 
Energy's  Market-Based  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule,  First  Revised 
Volume  No.  5.  The  Sales  Tariff  allows 
GPU  Energy  and  DPL  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  capacity  and/or  energy. 

GPU  EneiTgy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  11,  1998,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  9,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  Century  Services,  Inc. 

[Docket  No.  ER99-641-000] 

Take  notice  that  on  November  19, 
1998.  New  Century  Services.  Inc..  on 


behalf  of  Ch( 
Power  Comp 
Company  of 
Southwester 
(collectively 
filing  a  Servi 
Joint  Open  A 
Tariff  for  Fir 
Transmissioi 
Companies  a 
Comment 
accordance  i 
at  the  end  of 

9.  GPU  Gent 
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behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,' and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Caigill-Alliant,  LLC. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  GPU  Generation  Corporation 

[Docket  No.  ER99-642-0001 

Take  notice  that  on  November  19, 
1998,  GPU  Generation  Corporation 
tendered  for  filing  piu'suant  to  Rule  205 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.205)  a 
proposed  rate  schedule  change  to 
amend  to  the  Operating  Agreements  for 
the  Keystone  and  Conemaugh  electric 
generating  stations  (1)  to  change  the 
voting  requirements  to  resolve  disputes 
between  the  Owners  and  the  Station 
Operator  and  (2)  to  change  the  due  date 
for  notification  of  termination  of  the 
Operating  Agreements. 

Copies  of  the  filing  have  been 
furnished  to  the  Pennsylvania  Pubhc 
UtiUty  Commission  and  the  New  Jersey 
Board  of  PubUc  Utilities. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  and  Electric 
Company 

(Docket  No.  ER99-643-O001 

Take  notice  that  on  November  19, 
1998,  Baltimore  Gas  and  Electric 
Company  (BGE),  filed  a  Service 
Agreement  with  Rainbow  Energy 
Marketing  Corporation,  October  19, 
1998  imder  BGE's  FERC  Electric  Tariff 
Original  Volxmie  No.  3  (Tariff).  Under 
the  tendered  Service  Agreement,  BGE 
agrees  to  provide  services  to  Rainbow 
^ergy  Marketing  Corporation  under  the 
provisions  of  the  Tariff. 

BGE  requests  an  effective  date  of 
November  1, 1998,  for  the  Service 
Agreement. 

BGE  states  that  a  copy  of  the  filing 
was  served  upon  the  Public  Service 
Commission  of  Maryland. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L,  Inc. 

IDocket  No.  ER9»-644-000] 

Take  notice  that  on  November  19, 
1998.  PP&L,  Inc.  (PP&L),  filed  writh  the 
Federal  Energy  Regulatory  Commission 
a  Power  Purchase  and  Sale  Agreement 


between  PP&L  and  Connecticut 
Municipal  Electric  Energy  Cooperative 
under  PP&L's  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff, 
FERC  Electric  Tariff,  Revised  Volvune 
No.  5. 

PP&L  requests  an  effective  date  of 
November  1, 1998,  for  the  Power 
Purchase  and  Sale  Agreement. 

PP&L  states  that  a  copy  of  this  fiUng 
has  been  provided  to  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
and  to  the  Pennsylvania  Pubhc  Utihty 
Commission. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

IDocket  No.  ER99-«45-000l 

Take  notice  that  on  November  19, 
1998,  Qnergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Southwestern  PubUc  Service  Company 
(Southwestern). 

Cinergy  and  Southwestern  are 
requesting  an  effective  date  of 
November  15, 1998. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinei^  Services,  Inc. 

IDocket  No.  ER9»-646-000l 

Take  notice  that  on  November  19, 
1998,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Southwestern  Pubhc  Service  Company 
(Southwestern). 

Cinergy  and  Southwestern  are 
requesting  an  effective  date  of 
November  15, 1998. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  FJM  Interconnection,  L.L.C 

[Docket  No.  ER99-647-O00] 

Take  notice  that  on  November  19, 
1998,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  several  changes  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.,  the  PJM  Open  Access 
Transmission  Tariff,  and  the  ReUabiUty 
Assurance  Agreement.  The  changes  (1) 
revise  attendance  requirements  for 
Members  Conunittee  quonmis,  (2) 
clarify  working  capital  financing,  (3) 
eliminate  penalties  in  the  PJM  spot 
markets,  (4)  add  a  new  alternative  to 
PJM's  implementation  of  NERC  TLR 


procedures,  (5)  add  procedures  to  opt- 
out  of  spot  market  lockup,  and  (6)  make 
other  minor  revisions. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  end  the  state  electric 
regulatory  conunissions  in  the  PJM 
Control  Area. 

Comment  date:  December  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-648-0001 

Take  notice  that  on  November  19, 
1998,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
Service  Agreement)  with  Merchant 
Energy  Group  of  the  Americas,  Inc. 
(MEGA),  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
MEGA. 

Comment  date:  December  9.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-649-0001 

Take  notice  that  on  November  19, 
1998,  Puget  Sound  Energy.  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Pofat-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
SeiVice  (Non-Firm  Point-To-Point 
Service  Agreement)  with  Electric 
Clearinghouse,  Inc.  (EQ),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
EQ. 

Comment  date:  December  9,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32153  Filed  12-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6196-5] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Modei  Year  Urt>an  Buses; 
Certification  of  Equipment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Agency  certification  of 
equipment. 

SUMMARY:  EPA  received  an  application 
dated  March  6,  1998  from  Johnson 
Matthey,  Incorporated  (JM),  for 
certification  of  urban  bus  retrofit/ 
rebuild  equipment  pursuant  to  40  CFR 
85.1401—85.1415.  The  kit  is  identified 
as  the  Cam  Converter  Technology 
(CCT™)  Upgrade  Kit  and  appfies  to 
Detroit  Diesel  Corporation's  (DDC) 
6V92TA  model  engines  of  model  years 
1985  through  1993  with  power  ratings 
of  253  and  277  horsepower  and  having 
electronically-controlled  fuel  injection 
(DDEC).  Apphcable  engines  include 
those  certified  to  meet  federal  and 
California  emissions  standards. 

On  May  14,  1998,  EPA  pubUshed  a 
notice  in  the  Federal  Register  (63  FR 
26795)  that  the  notification  had  been 
received  and  made  the  notification 
available  for  pubhc  review  and 
comment  for  a  period  of  45  days.  EPA 
has  completed  its  review  tmd  the 
Director  of  the  Vehicle  Programs  and 
Compliance  Division  has  determined 
that  it  meets  the  requirements  for 
certification,  conditioned  on  the  terms 
discussed  below  in  section  IV.  The 
effective  date  of  certification  is 
discussed  below  under  DATES. 

The  certified  equipment  complies 
with  the  particulate  matter  (PM) 
standard  of  0.10  gram  per  brake 
horsepower-hour  (g/bhp-hr). 

In  addition,  two  methods  of  marketing 
the  CCT  kit,  discussed  below  as  supply 
options,  are  approved  by  EPA. 

Certification  of  the  CCT  kit,  as  it 
apphes  to  all  appUcable  engines  of 
model  years  1985  through  1990  and  all 
apphcable  engines  of  model  years  1991 
through  1993  that  are  not  equipped  with 
ECM  programs  #259  through  #264  for  kit 
operation  on  diesel  fuel  #1,  is 
conditioned  upon  JM  complying  with 
the  terms  discussed  below  in  section  fV. 


Certification  is  unconditional  for  1991 
through  1993  model  year  engines  that 
are  equipped  with  ECM  programs  #259, 
#260.  #261.  #262.  #263,  or  #264  and 
operate  on  diesel  fuel  #1  after  kit 
installation. 

The  certification  of  this  equipment 
does  not  trigger  any  new  requirements 
for  transit  operators.  However,  EPA 
certification  makes  the  CCT  kit  available 
as  an  option  to  those  operators  that  are 
required  to  use  equipment  certified  to 
the  0.10  g/bhp-hr  standard. 
ADDRESSES:  The  JM  apphcaUon,  as  well 
as  other  materials  specifically  relevant 
to  it,  are  contained  in  Public  Docket  A- 
93-42.  Category  XXI-A.  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  Docket  items  may 
be  inspected  from  8:00  a.m.  imtil  5:30 
p.m..  Monday  through  Friday.  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  by  the  Agency  for 
copying  docket  materials. 
DATES:  Today's  Federal  Register  notice 
announces  the  Agency's  decision  to 
certify  the  CCT  equipment,  as  described 
below. 

The  effective  date  of  certification  was 
estabhshed  in  a  letter  dated  October  21, 
1998,  from  the  Director  of  the  Vehicle 
Programs  and  Compliance  Division  to 
Johnson  Matthey.  (A  copy  of  the  letter 
is  in  the  pubUc  docket,  which  is  located 
at  the  address  noted  above.) 

This  certified  equipment  may  be  used 
immediately  by  urban  bus  operators, 
subject  to  the  condition  in  Section  IV. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Engine  Programs  and 
Comphance  Division  (6403J).  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.  Washington,  D.C.  20460. 
Telephone:  (202)  564-9297. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Equipment 
Identification 

In  a  notification  of  intent  to  certify 
signed  March  6,  1998,  Johnson  Matthey. 
with  principal  place  of  business  at  434 
Devon  Park  Drive,  Wayne,  Pennsylvania 
19087-1889.  appUed  for  certificaUon  of 
equipment  under  the  urban  bus 
program.  The  notification  and 
equipment  are  further  clarified  in  letters 
provided  subsequently  fit)m  JM  to  EPA, 
and  are  available  from  the  pubUc  docket 
at  the  address  above. 

JM  states  that  the  equipment,  referred 
to  as  the  Cam  Converter  Technology 
(CCTTM)  upgrade  kit,  consists  of 
patented  engine  cam  shafts,  a  CEM  IFm 
catalytic  exhaust  muffler,  specified 
engine  rebuild  parts,  and  a  set  of 
instructions.  The  instructions  specify 
fuel  injector  height.  0.015  offset  key 
size,  and  electronic  control  module 


(ECM)  software  program.  The  kit 
composition  and  supply  options  are 
described  below  in  this  section. 

JM  provides  emissions  data  fixim 
testing  two  baseline  engines,  one 
certification  engine,  and  one  test  engine 
in  an  uncertified  configuration.  The 
results  of  the  engine  testing  are 
summarized  below  in  Table  1.  The 
emissions  data  were  developed  using 
engine  dynamometer  testing  conducted 
in  accordance  with  the  Federal  Test 
Procedure  (FTP)  for  heavy-duty  diesel 
engines  (40  CFR  Part  86).  and  conducted 
using  test  engines  rated  at  277 
horsepower. 

One  of  the  baseline  engines  was 
rebuilt  to  a  1988  model  year 
configiu^tion  and  the  other  rebuilt  to  a 
1991  configuration.  Certification  testing, 
using  both  diesel  fuel  #1  and  #2,  was 
performed  on  an  engine  rebuilt  with  the 
appropriate  CCT  Upgrade  Kits.  The 
parts  used  to  rebuild  the  engines  are 
provided  in  the  March  6,  1998 
notification  and  letters  dated  September 
28  and  October  7, 1998.  Documents  can 
be  found  in  the  pubUc  docket  at  the 
address  listed  above. 

The  data  of  Table  1  indicate  that. 
when  an  engine  is  rebuilt  with  the 
CCT™  kit  having  the  0.015  offset  key, 
PM  emissions  are  less  than  0.10  g/bhp- 
hr,  and  emissions  of  hydrocarbon  (HC), 
carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx),  and  smoke  opacity  are 
less  than  or  equal  to  the  federal  and 
Cahfomia  standards  apphcable  to  the 
1993  model  year.  The  certification  test 
data  were  provided  to  EPA  in  the  March 
6, 1998  notification  and  in  a  letter  from 
JM  dated  September  28. 1998.  One 
certification  test  was  conducted  using 
diesel  fuel  #1,  and  all  of  the  other  tests 
were  conducted  using  diesel  fuel  #2. 

The  "uncertified  kit"  of  Table  1.  using 
an  0.010  offset  key,  does  not  comply 
with  the  5.0  g/bhp-hr  NOx  standard  and 
is  not  the  certified  configuration  of 
today's  Federal  Register  notice.  That 
"uncertified  kit"  consisted  of  all  of  the 
parts  of  the  CCT  kit  except  for  use  of  an 
0.010  offset  key.  The  data  is  provided  as 
support  data  demonstrating  comphance 
with  the  0.10  g/bhp-hr  PM  standard. 

EPA  believes  that  CCT-equipped 
engines  using  the  0.015  offset  key  will 
meet  the  0.10  g^hp-hr  PM  standard 
because  installation  of  the  kit  upon 
engine  rebuild  results  in  the 
replacement  of  all  emissions-related 
parts  with  a  specific  set  of  parts.  JM  has 
provided  testing  which  demonstrates 
comphance  of  this  set  of  parts  with  the 
0.10  g/bhp-hr  PM  standard.  The  hiel 
consumption  impact  of  the  CCT  kit  is 
discussed  in  section  11  below. 


Federal  Register /Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Notices 


66799 


Table  1  .—Summary  of  Johnson  Matthey  TesIing 


Gaseous  and  particulate  test 

1991  HDDE 
standards 

Transient  emission  engine  test  (g/bhp-hr)  of  6V92TA  DDEC  II 

1988baseNne' 

1991  baseline^ 

CCTWta 

CCTIdt* 

Uncertified  ktt  6 

HC 

1.3 
15.5 
5.0 
025 

0.4 

^2 

8.4 

0.15 

0.459 

0.46 

1.2 

4.9 

0.19 

0.483 

0.2 

0.6 

5.0 
.     0.091 
-     0.489 

0.3 

0.77 

4.19 

0.090 

0.497 

02 

CO 

0.8 

NOx 

5.8 

PM 

0.097 

BSFC  *  

0.483 

Smoke  test 

Standards 
percent 

Percent  opadly 

ACCEL 

20 
15 
50 

2.9 
0.8 
4.3 

2.7 
1.2 
3.7 

2.3 
1.2 
3.7 

4.0 
2.1 
5.6 

2.3 

LUG 

0.3 

PEAK 

4.7 

^  Engine  Id  number  6VF 160626  using  2D  fuel. 

2  Engine  id  number  6VF1 86640  using  2D  fuel. 

3  Engine  id  number  6VF1 86640  using  2D  fuel  and  0.015  offset  key. 
*  Engine  kj  number  6VF1 86640  using  ID  fuel  and  0.015  offset  key. 

s  Engine  kl  number  6VF1 60626  using  2D  fuel  and  0.01 0  offset  key  (not  certified). 
"  Brake  Spedfk;  Fuel  Consumptk>n  (BSFC)  is  measured  in  units  of  lb/t)hp-hr. 


The  CCT  kit  is  appUcable  to  all 
Detroit  Diesel  Corporation  CDE)C) 
6V92TA  DDEC  two-stroke/cycle  urban 
bus  engines  from  model  years  1985 
through  1993  with  power  ratings  of  253 
and  277  horsepower  (hp),  including 
those  certified  to  federal  and  CaUfomia 
standards. 

The  CCT  kit  is  intended  to  be 
installed  at  the  time  of  a  standard 
engine  rebuild  using  standard  DDC 
rebuild  practices,  except  where 
amended  by  JM.  The  contents  of  the 
CCT  kit,  shown  in  Table  2,  will  vary 


depending  upon  the  supply  option  and 
the  particular  engine  to  be  rebuilt.  If  the 
first  supply  option  is  selected  by  the 
installer,  then  Johnson  Matthey  will 
provide  all  of  ^e  following  parts:  CEM 
n  catalytic  muffler,  patented  engine 
camshafts,  CCT  cylinder  kits,  0.015 
offset  key,  fuel  injectors,  40T  blower 
gear,  turbo  charger,  blower  assembly, 
blower  bypass  valve,  and  if  necessary, 
ECM  program.  In  addition,  the  kit  for 
1985  through  1987  DDEC  1  engines, 
regardless  of  supply  option,  will  include 
the  DDEC  I  to  DDEC  n  conversion  parts 


Usted  in  the  letter  dated  September  28, 
1998  from  JM  to  EPA.  If  the  second 
supply  option  is  selected  by  the 
installer,  then  JM  will  provide  only  the 
"xmique"  parts  (including,  if  necessary, 
the  ECM  program)  for  the  particular 
engine  to  be  rebuilt.  The  balance  of  the 
CCT  kit  parts,  that  is,  the  "non-unique" 
parts,  must  be  acquired  by  the  installer 
through  other  channels.  The  non-unique 
parts  are  parts  that  would  be  replaced 
during  the  standard  rebuild  of  particular 
engines,  and  must  be  the  particular  DDC 
components  sp)ecified  in  the  CCT  kit. 


Table  2.— CCT  Kit  Parts  ^  Provided  Under  Supply  Option  2 


Part  provkled  in  kit? 


CEM  II 

Patented  Cams 

CCT  Cylinder  kits  

0.015  Offset  Key 

Fuel  Injectors 

ECM  Program 

40T  Bk)wer  Gear  

Turtx)  Charger  

Bknver  Assembly 

Bkjwer  Bypass  Valve 
DDEC  1  to  DDEC  2  .. 


1985-87 
DDEC1 


Diesel  1  &  2 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
2  Yes 


1988-90 
DDEC  II 


Diesel  1  &2 


*  Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No 
No 
No 
No 


1991-93 
DDEC  II 


Diesel  1 


Yes 
Yes 
Yes 
Yes 
No 

3NO 

No 
No 
No 
No 
not  appiKabte 


Diesel  2 


Yes 
Yes 
Yes 
Yes 
No 
Yes 
No 
No 
No 
No 


'  The  balance  of  the  CCT  kit  parts  must  be  acquired  by  the  installer  and  must  be  the  DDC  components  specified  in  the  CCT  kit 
2  The  kit  for  1985  through  1957  DDEC  I  engines,  regardless  of  supply  optkxi,  will  inckxle  the  DDEC  I  to  DDEC  II  converskxi  parts. 
3 1991-93  engines  having  ECM  program  259  throu#i  264  for  CCT  kit  operation  on  diesel  fuel  #1  do  not  require  a  new  ECM  program. 


The  CEM  II  is  a  direct,  bolt-on 
replacement  for  the  original  equipment 
muffler,  and  is  designed  to  fit  the 
specific  bus/engine  combination.  The 
0.015  offset  key  replaces  the  standard 
Woodruff  key  between  the  pulse  wheel 
and  camshaft,  and  functions  to  oBset  the 
electronic  pulse  wheel  to  retard  fuel 
injection  timing.  The  hst  of  specific 


engine  parts  is  provided  in  the 
notification  of  intent  to  certify  dated 
March  6, 1998. 

All  CCT  kits  will  include  a  CEM  n 
catalytic  muffler,  patented  engine 
camshafts,  CCT  cylinder  kits,  and  0.015 
offset  key,  regardless  of  supply  option. 
For  1985  through  1987  model  year 
engines,  all  of  the  parts  of  Table  2  are 


imique  parts  and  therefore,  required  to 
be  provided  in  the  certified  CCT  kit.  For 
1988  to  1990  model  year  engines,  the 
CCT  kit  includes  fuel  injectors  and  an 
upgrade  of  the  ECM  program.  For  the 
1991-1993  model  year  engines,  the  fuel 
injectors,  turbocharger,  blower 
assembly,  blower  bypass  valve,  and  40 
teeth  blower  drive  gear  are  non-unique. 
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standard  rebuild  components  and 
therefore,  not  required  to  be  in  the 
certified  CCT  kit.  To  complete  a  rebuild 
using  supply  option  2,  an  operator  must 
acquire  on  its  own,  the  other  required 
(specified)  standard  engine  rebuild 
parts.  The  parts  not  provided  with  the 
kit  are  required  to  be  the  DDC-suppUed 
parts  specified  with  the  kit  instructions, 
because  DDC  components  were  used  for 
JM's  certification  testing.  JM  is  required 
to  provide  a  100,000  mile  defect 
warranty  and  150,000  mile  emissions 
performance  warranty  for  the 
components  suppUed  to  the  transit 
operator  in  each  kit. 


Applicable  models^ 


All  1985  through  1990  model  year 
engines  will  require  a  change  of  ECM 
program.  A  change  of  ECM  program  is 
required  for  any  1991-1993  model  year 
engine  that  is  not  equipped  with  ECM 
program  259  through  264  for  kit 
operation  on  diesel  fuel  #1.  When  a 
change  in  ECM  program  is  necessary,  it 
will  be  included  in  the  purchase  price 
of  the  kit.  In  summary,  if  a  transit 
operator  has  an  engine  that  does  not 
have  the  CCT-identified  ECM  program 
for  its  particular  parameters  (hp, 
rotation,  fuel  type,  peak  torque),  then  it 
must  change  the  existing  ECM  program 
to  the  appropriate  CCT-identified 

Table  3.— Certification  Levels 


program.  The  ECM  programs,  often 
referred  to  by  DDC  as  certification  word 
codes  (CWC),  are  listed  in  letters  &t)m 
JM  dated  August  19  and  September  28, 
1998,  &t)m  Johnson  Matthey  to  EPA. 

The  CCT  kit  is  certified  to  a  PM 
emission  level  of  0.10  g/bhp-hr  for  all 
1985  through  1993  DDC  6V92TA  DDEC 
I  and  II  urban  bus  engines  using  either 
diesel  fuel  #1  or  #2  (including  engines 
originally  certified,  or  rebuilt,  to  meet 
Cahfomia  emissions  standards).  Table  3 
lists  the  applicable  engine  models  and 
certification  levels  associated  with  the 
certification  announced  in  today's 
Federal  Register. 


1985-1993  Detroit  Diesel  6V92TA  DDEC  I  and  II  rated  at  253 
or  277  hp. 


Engine  code 


'  CondWonal  certification  applies  to  most  engines.  See  decussion  in  sections  I  and  IV 


ALL  (including  those  certified  or  rebuilt  to  meet  CaWomia  or 
50-state  emissions  standards). 


Certified  PM 
Level 


0.10  g/bhp-hr 


n.  Summary  and  Analysis  of  Comments 

Comments  were  received  from  three 
parties  in  response  to  the  Federal 
Register  notice  of  May  14. 1998  (63  PR 
26795):  Detroit  Diesel  Corporation 
(DDC),  Engelhard  Corporation 
(Engelhard),  and  Chicago  Transit 
Authority  (CTA).  DDC  is  the  original 
manufacturer  of  the  engines  to  which 
the  CCT  kit  applies,  and  also  supplies 
equipment  certified  to  meet  the  0.10  g/ 
bhp-hr  PM  standard  under  the  urban 
bus  program  for  these  engines. 
Engelhard  has  certified  several  kits 
under  the  Urban  Bus  Rebuild  Program, 
including  the  ETX-2002™  Emissions 
Rebuild  Kit  apphcable  to  1988  through 
1998  model  year  6V92TA  DDEC  II 
engines.  Certification  of  the  ETX  kit 
triggers  the  requirement  on  affected 
operators  to  use  equipment  certified  to 
the  0.10  g^hp-hr  standard  when  1988- 
1993  DDC  DDEC  11  engines  are  rebuilt  or 
replaced  after  March  22. 1999.  (This  is 
discussed  further  below  in  section  V.) 
CTA  is  a  transit  operator  of  an  urban  bus 
fleet  in  an  area  to  which  the  Urban  Bus 
Rebuild  Requirements  apply. 

DDC  states  that  it  is  concerned  with 
the  equipment  which  is  proposed  to  be 
certified  because  it  not  only  involves  the 
addition  of  an  after-treatment  device, 
but  it  modifies  many  of  the  critical 
internal  engine  components  and  creates 
combinations  of  internal  components 
for  which  DDC  has  no  experience. 
Engelhard  states  that  it  has  significant 
concerns  with  the  ability  of  the  CCT  to 
meet  the  0.10  g^hp-h^  standard,  and 
that  the  kit  should  not  be  certified  until 
JM  has  provided  sufficient  data  and 
valid  responses  to  all  questions  and 


concerns.  As  discussed  below  in  this 
section  relative  to  prominent  comments. 
EPA  believes  that  JM  has  satisfied  the 
requirements  necessary  for  certification 
of  the  CCT  kit  for  appUcable  DDEC 
engines. 

Comments  and  issues  generally  fell 
into  the  following  categories:  (a) 
Equipment  identification  and 
specification;  (b)  engine  rating;  (c) 
emissions  and  testing;  (d)  durability  and 
in-service  concerns;  (e)  installation  and 
maintenance  instructions;  (f)  catalyst 
checking  procedure;  (g)  components  of 
the  kit;  and,  (h)  life  cycle  cost.  These  are 
discussed  below.  Copies  of  the  complete 
comments  and  other  documentation  are 
available  in  the  pubUc  docket,  which  is 
located  at  the  address  stated  above. 

a.  Equipment  Identification  and 
Specification 

DDC  comments  that  it  is  their 
understanding  that  the  purpose  of  the 
offset  key  is  to  advance  fuel  injection 
timing  at  all  operating  conditions 
compared  to  the  standard  DDC  timing. 
However,  based  on  the  description  in 
the  JM  installation  guide.  DDC  believes 
that  the  timing  offset  will  be  in  the 
retard  direction.  In  response.  JM  states 
that  the  procedure  as  written  will 
accomplish  the  intent  to  retard  the 
injection  timing. 

DDC  also  notes  several  other 
clarifications  relating  to  the  JM.  DDC 
notes  that  JM  application  erroneously 
states  that  the  original  coach  engine 
cylinder  liner  had  a  0.95  inch  inlet  port. 
Actually,  the  0.95  inch  liner  was  used 
only  for  the  1985  through  1989  model 
years.  DDC  also  notes  that  DDC  does  not 


supply  the  sp)ecial  engine  camshafts  or 
0.015  offset  key  as  stated  in  the 
application. 

In  response.  JM  revises  its  statements 
to  clarify  these  points  consistent  with 
DDC  statements.  Additionally,  JM  states 
that  the  positioning  of  the  offset  key  is 
to  retard,  not  advance,  the  fuel  injection 
timing. 

Engelhard  comments  that  the  JM 
certification  engine  was  installed  with 
DDC's  ECM  program  number  483,  which 
is  a  program  that  DDC  developed  for 
certain  engines  originally  equipped  with 
exhaust  traps  and  subsequently 
converted  to  catalytic  converter/ 
mufflers  under  an  agreement  with  EPA 
in  1994.  Engelhard  notes  that  some  of 
the  programs  specified  by  JM  for  the 
CCT  kit  are  not  the  same  type  of 
program  as  the  one  used  for 
certification.  All  of  the  programs  in  the 
CCT  kit  parts  list  for  use  with  diesel  fuel 
#2  are  "trap  replacement"  programs,  but 
the  programs  for  diesel  fuel  #1  are 
"standard"  ECM  programs.  (EPA  notes 
that  the  "standard"  programs  to  which 
Engelhard  refers  are  DDC  programs  with 
which  the  1991  through  1993  model 
year  6V92TA  urban  bus  engine  families 
were  certified  under  EPA's  new  engine 
certification  program.)  Engelhard  states 
that  additional  information  and  data  are 
need  to  justify  the  request  for 
certification  using  EC^  programs  for 
diesel  fuel  #1.  Engelhard  states  that  the 
CCT  kit,  without  additional  information, 
should  not  be  certified  for  diesel  fuel  #1. 
Also,  since  the  certification  engines 
used  an  ECM  program  for  trap 
replacement,  all  vereions  of  the  CCT  kit 
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must  use  that  type  of  program  to  meet 
0.10  g/bhp-hr. 

In  Its  letter  dated  September  28,  JM 
presents  emissions  data  from  testing  the 
CCT  kit  using  diesel  fuel  #1  with  an 
ECM  pro^^m  that  DE)C  developed  for 
use  with  1991  through  1993  6V92TA 
DDEC  II  coach  engines  operating  on 
diesel  fuel  #1.  That  data  acceptably 
demonstrates  compUance  vfiih  the  0.10 
g/bhp-hr  PM  standard.  The  data  is  Usted 
in  siunmary  Table  1. 

b.  Engine  Rating 

DDC  comments  that  the  CCT  kit 
appears  to  be  incompletely  specified, 
because  JM  did  not  specify  ECM 
programs  that  are  compatible  with  the 
original  DDC  253  horsepower  (hp)  "low- 
torque"  rating.  DE>C  said  that  this  could 
be  a  significant  problem  for  some  bus 
installations  where  the  increase  torque 
would  exceed  drive-line  or  cooling 
system  capabilities. 

In  its  letter  to  EPA  dated  August  19, 
1998,  JM  noted  that  the  original 
certification  package  was  for  the  high- 
torque  only,  stated  that  its  intent  is  to 
offer  CCT  kits  for  both  high  and  low 
torque  ratings,  and  provided  an  updated 
hst  of  ECM  programs  for  the  kit  which 
provides  for  both  low  and  high  torque 
versions  of  the  253  hp  rating.  EPA  is 
certifying  these  because  the  certification 
test  data  provided  by  JM  is  determined, 
at  least  on  torque  rating,  to  be  a  worse- 
case  test  engine. 

c.  Emissions  and  Testing 

DDC  comments  that  the  certification 
testing  presented  by  JM  does  not 
represent  worst  case  PM  emissions 
because  the  test  engine  was  not  set  to 
the  worst-case  idle  speed.  DDC  states 
that  the  eHiects  of  tuibocharger  lag 
become  more  significant  and  FTP 
particulate  emissions  increase  as  idle 
speed  is  reduced,  and  that  certification 
testing  should  be  conducted  with  the 
minimiun  idle  speed  setting  in  order  to 
demonstrate  "worst  case"  PM 
emissions.  The  JM  application  shows 
that  the  certification  testing  was 
conducted  with  the  engine  idle  speed 
set  to  700  rpm,  even  though  DEKH 
originally  certified  and  routinely 
supphed  6V92TA  DDEC  engines  with  a 
minimum  idle  speed  of  600  rpm.  DDC 
states  that  certification  should  be 
limited  to  engines  with  idle  speed 
settings  of  700  rpm  and  above  unless  JM 
provides  FTP  data  demonstrating 
compUance  with  the  0.10  g/bhp-hr 
standard  when  tested  with  idle  speed 
settings  below  700  rpm. 

In  its  letter  dated  September  2, 1998, 
responding  to  concerns  about  the  idle 
speed,  JM  states  that  use  of  the  700  rpm 
idle  setting  for  its  certification  testing 


was  an  oversight.  When  the  ECM 
program  was  downloaded  into  the  ECM 
module,  the  idle  setting  was  not  reset  to 
600  rpm,  but  rather  it  remained  at  700 
rpm.  JM  conducted  additional  testing, 
discussed  further  below,  to  determine 
whether  the  idle  speed  would  affect  the 
PM  level. 

The  idle  speed  specified  in  DDC's 
appUcation  for  new  engine  certification 
for  the  1991  through  1993  model  year 
6V92TA  DDEC  11  engines  is  Usted  as  600 
rpm  (minimum).  Additionally,  EPA 
notes  that  idle  speed  on  DDEC  engines 
can  be  programmed  in  the  field  with  a 
DDEC  basic  code  reader.  No  data  has 
been  provided  to  show  how  significant 
idle  speed  is  with  respect  to  particulate 
emissions,  what  fraction  of  new  engines 
were  suppUed  with  the  600  rpm  idle,  or 
how  prevalent  the  600  rpm  idle  is  in- 
service.  It  is  not  clear  that  there  wiU  not 
be  a  significant  PM  difference  resulting 
from  idle  settings  of  600  and  700  rpm, 
and  EPA  beUeves  that  the  JM  test 
condition  with  idle  speed  set  to  700  rpm 
is  reasonably  close  to  600  rpm.  The  idle 
speed  of  700  rpm  also  compUes  with  the 
DDC  specification.  In  its  September  2 
letter,  JM  presents  data  fitim  additional 
transient  testing  that  it  conducted  to 
determine  whether  the  PM  level  would 
be  affected  by  the  600  versus  700  rpm 
idle  setting.  While  there  are  concerns 
with  details  of  this  testing,  it  indicates 
minimal  to  no  emissions  impact 
resulting  bora  a  change  from  600  to  700 
idle  rpm.  For  the  above  reasons,  EPA  is 
not  limiting  certification  to  idle  settings 
of  700  rpm  and  above,  and  is  not 
requiring  JM  to  retest  at  a  lower  idle 
rpm. 

Engelhard  comments  that  the  JM 
baseline  engine,  showing  a  PM  level  of 
0.19  g/bhp-hr,  is  unrepresentative  of  the 
typical  performance  for  a  1991  6V92TA 
DDEC  engine,  and  provides  emissions 
from  one  DDC  test  and  several 
Engelhard  tests  with  PM  results  between 
0.22  and  0.28  g/bhp-hr.  Engelhard 
questions  whether  the  components 
utiUzed  in  the  certification  test  engine 
provided  superior  emissions 
performance  compared  to  typical  parts. 
The  low  baseline  emissions  raises 
concerns  about  the  CCT  kit's  abiUty  to 
meet  the  0.10  g/bhp-hr  standard  when 
used  with  typical  engine  parts. 
Engelhard  states  that  JM  needs  to 
provide  a  complete  explanation  of  the 
rebuild  process,  and  submit  test  data  on 
a  baseUne  engine  that  has  normal  PM 
emissions. 

In  response,  JM  states  that  no 
exceptional  steps  were  taken  in 
rebuilding  this  baseline  engine.  No 
exceptional  steps  were  taken  in 
rebuilding  the  engine — it  was  rebuilt 
using  standard  DDC  engine  parts  in 


accordance  with  recommended  DDC 
rebuild  procediues.  Some  of  the  parts 
used  in  the  certification  test  engine  were 
also  used  in  the  baseline  test  engine 
because  the  parts  are  common  to  both 
the  CCT  kit  and  typical  1992  DDEC 
engine.  Further,  JM  notes  that  there  can 
be  tremendous  variations  in  emissions 
from  engine  to  engine.  As  JM  states  in 
i'a  letter  to  EPA  dated  September  28, 
1998,  after  the  certification  test  the  test 
engine  had  the  cylinder  kits,  camshafts, 
EC^  program  and  offset  key  changed  to 
the  baseline  configiu^tion  for  the 
baseline  test.  The  baseline  test  engine 
shared  fuel  injectors,  turbocharger, 
blower  and  bypass  valve,  and  cylinder 
heads,  with  the  certification  test  enone. 

EPA  has  not  determined  that  the  jM 
baseline  PM  emission  level  is  atypically 
low.  Other  data  developed  for  use  in 
certifying  equipment  under  the  urban 
bus  program  has  shown  PM  emissions 
from  DDEC  n  engines  that  compare  with 
the  JM  baseUne.  The  6V92TA  DDEC  II 
engine  tested  at  Southwest  Research 
Institute  (SwRI)  for  the  National 
Biodiesel  Board  on  August  24, 1994  (test 
BL-2D)  showed  baseUne  engine  PM 
emissions  of  0.20  g/bhp-hr.  The  6V92TA 
DDEC  n  engine  tested  at  SwRI  for 
Engine  Control  Systems  on  October  25, 
1995  (test  E1025)  showed  baseline 
emissions  of  0.18  g/bhp-hr.  EPA  also 
notes  that  the  DDC  data,  cited  by 
Engelhard  having  PM  emissions  of  0.218 
g/bhp-hr  (provided  by  DDC  for 
certification  of  DDC's  25  percent  DDEC 
II  upgrade  kit)  was  conducted  using 
diesel  *2  fuel  having  sulfur  content 
between  0.08  and  0.12  weight  percent. 
On  the  other  hand,  testing  for  die  luban 
bus  program  is  required  pursuant  to 
85.1406  to  use  diesel  fuel  having  a 
maximiun  of  0.05  weight  percent  sulfur. 
While  we  have  not  quantified  the  effect 
of  sulfur  reduction  in  diesel  fuel  on  PM 
emissions  from  6V92TA  DDEC  engines, 
in  the  final  rule  reducing  the  sulfur 
tevel  of  diesel  fuel  (55  FR  34121;  August 
21,  1990).  EPA  notes  that  reductions  in 
fuel  sulfur  result  in  small  reductions  in 
engine-out  particulate.  Additionally,  as 
shown  in  Table  1  above,  the  baseline 
1988  model  year  6V92TA  DDEC  II 
f  ngine  tested  at  SwRI  for  Johnson 
Matthey  on  March  5, 1997  showed  PM 
emissions  of  0.15  g/bhp-hr. 

In  addition,  in  its  letter  to  EPA  dated 
September  28, 1998  JM  provides 
emission  data  in  support  of  its 
demonstration  that  the  CCT  kit  will 
comply  with  the  0.10  g/bhp-hr  standard, 
albeit  not  the  5.0  g/bhp-hr  NOx 
standard.  This  data  indicates 
compliance  with  the  0.10  g/bhp-hr  PM 
standard  on  an  engine  equipped  with 
offset  key  0.010  inch  (not  the 
specification  for  the  offset  key  of  the 
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certified  CCT  kit  of  today's  Federal 
Register  notice)  and  emitting  5.8  g/bbp- 
hr  NOx. 

The  JM  baseline  data  is  lower  than 
that  produced  by  Engelhard.  However, 
EPA  does  not  conclude,  from  the 
available  data,  that  the  JM  baseline  is 
atypically  low  or  unrepresentative.  If  it 
is  atypically  low,  then  it  is  not  clear 
whether  it  is  the  result  of  test-to-test 
variability,  and/or  engine-to-engine 
variability.  The  available  baseline  test 
data  are  limited  in  number.  If  the  JM 
baseline  test  is  low,  then  the  level  might 
be  attributable  to  the  cylinder  liners  that 
were  changed  before  the  test  conducted 
on  the  JM  1991  model  year  baseline 
engine.  EPA  is  not  denying  certification 
because  of  the  PM  level  of  the  JM 
baseline  engine. 

EPA  notes  that  the  JM  baseline  testing 
was  conducted  after  the  certification 
testing  and,  while  the  data  is  low 
compared  with  the  Engelhard  baseline 
tests,  there  is  no  regulatory  requirement 
to  provide  baseline  data  to  demonstrate 
compUance  with  the  0.10  g/bhp-hr 
standard  when  life  cycle  cost 
information  is  not  provided.  The 
availability  of  the  baseline  data 
conducted  for  JM  and  others,  may 
benefit  bus  operators  that  are  interested 
in  the  fuel  consimiption  impact  of  the 
certified  equipment.  EPA  appreciates 
that  JM  conducted  and  provided  the 
baseline  data,  when  it  may  not  have 
been  required  in  accordance  with  the 
regulations. 

Engelhard  notes  that  the  CCT  kit 
operates  on  the  principle  of  camshaft 
induced  EGR  and  injection  timing 
advance,  that  EPA  is  currently 
investigating  electronically  controlled 
engines  for  increased  "off-cycle"  NOx 
emissions,  and  asks  whether  the  JM 
camshafts  and  injection  timing  advance 
wiU  irritate  this  situation.  In  response, 
JM  states  that  the  CCT  kit  uses 
mechanical  means  to  reduce  NOx  and 
PM  along  with  specific  ECM 
programming,  and  the  PM  level  is  then 
further  reduced  by  the  CEM  U  catalytic 
muffler.  JM  points  out  that  the  offset  key 
retards  the  injection  timing  for  reducing 
NOx  emissions  and,  if  there  is  an  effect, 
it  will  be  to  reduce  off-cycle  NOx 
emissions.  EPA  believes  that,  generally 
speaking,  injection  retard  would  tend  to 
decrease  NOx  emissions. 

Engelhard  comments  that  the 
converter  muffler  for  the  CCT  kit  had  a 
reading  of  over  4  inches  of  menniry 
during  a  smoke  test,  and  asks  whether 
that  level  is  typical  for  a  JM  converter 
muffler. 

JM  states  that  the  CEM  and  CEM  n 
catalytic  exhaust  mufflers  are  designed 
to  function  with  the  DDC  specified 
back-pressure  limits  during  normal 
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transit  operation.  The  exhaust  back- 
pressure reading  that  Engelhard  refers  to 
during  the  smoke  test  is  a  function  of 
the  test  itself,  and  has  no  relation  to  the 
back-pressure  observed  during  normal 
transit  bus  operation. 

EPA  notes  that  the  smoke  test  should 
be  conducted  in  accordance  with  40 
CFR  Part  86  Subpart  I.  Section  86.884- 
8(c)  of  that  subpart  states:  "The  smoke 
exhaust  system  shall  present  an  exhaust 
back-pressure  within  ±  0.2  inch  Hg  of 
the  upper  limit  at  maximum  rated 
horsepower,  as  established  by  the 
engine  manufacturer  in  his  sales  and 
service  literature  for  vehicle 
application."  EPA  believes  that  the  test 
data  presented  by  JM  for  certification  of 
the  CCT  kit  was  collected  under  a  worst 
case  test  condition  for  smoke 
generation. 

d.  Durability  and  In-service  Concerns 

DDC  comments  that  there  is 
insufficient  information  in  the  JM 
notification  to  assess  performance  and 
durability  impacts.  DDC  notes  that  the 
CCT  kit  includes  proprietary  camshafts 
that  reduce  engine  airflow  and  cylinder 
scavenging,  15:1  compression  ratio 
piston  domes  instead  of  the  17:1  domes 
used  by  DDC,  and  an  offset  key  that 
modifies  the  injection  timing  compared 
vkTith  the  DDC  design.  DDC  has  no 
experience  with  the  kit's  combination  of 
components  and  that  it  represents  a 
substantial  departure  bom  DDC's 
original  design  which  could  have 
significant  effects  on  engine 
performance  and  durability.  DDC  refers 
to  the  possibility  of  reduced  engine 
airflow  and  cylinder  scavenging,  raised 
cylinder  temperatures,  degraded 
cylinder  component  life,  difficult  cold 
starting,  and  increased  cold  smoke  and 
noise  emissions.  DDC  believes  that  EPA 
should  consider  performance  and 
durability  before  certifying  equipment. 

Engelhard  also  comments  tnat  JM  has 
specified  a  piston  dome  that  provides 
15:1  compression  ratio,  and  asks 
whether  JM  has  conducted  testing  to 
verify  that  a  2-point  reduction  in 
compression  ratio  will  not  cause  starting 
and  operational  problems  in  cold 
weather. 

In  response,  JM  notes  that  it  has  had 
a  CCT  kit  in  trial  on  a  6V92  DDEC  bus 
in  New  York  state  since  June  1997  with 
no  problems,  including  no  cold  weather 
starting  problems.  Also,  JM  points  out 
that  the  same  type  of  system 
(proprietary  cams,  specified  engine 
parts,  and  CEM  catalytic  muffler)  has 
already  been  certified  by  EPA  for  6V92 
MUI  engines,  and  a  significant  number 
of  the  kits  have  been  installed,  are 
running  well,  and  have  operated  during 
this  past  winter  in  cold  weather  with  no 


cold  start  problems.  Based  on  this 
record,  JM  states  that  performance  tmd 
durability  are  not  issues. 

EPA  notes  that  the  urban  bus  retrofit/ 
rebuild  regulations  do  not  require  a 
durability  demonstration  as  a  condition 
of  certification.  Rather,  equipment 
certifiers,  including  Engelhard,  are 
required  pursuant  to  40  CFR  Section 
85.1409  to  provide  a  100,000  mile 
equipment  defect  warranty  and  a 
150,000  mile  emissions  performance 
warranty.  The  available  information 
does  not  indicate  a  performance  or 
durability  concern  with  the  equipment 
certified  in  today's  notice. 

CTA  comments  that  durability 
problems  are  a  big  concern  to  it,  and 
states  that  this  issue  must  be  addressed 
prior  to  certification,  because  of 
"excessive"  failures  of  certified  catalytic 
converters  on  retrofit/rebuilt  engines. 
This  is  especially  important  when 
internal  engine  components  are 
replaced.  CTA  states  that  there  are  no 
requirements  for  durability,  and  notes 
EPA's  authorify  to  decertify  equipment 
that  fail  to  meet  program  requirements. 
However,  CTA  states  that  this  does  not 
address  the  concerns  of  transit  operators 
that  have  spent  substantial  amounts  of 
money  on  kits,  and  would  not  get 
reimbursed  for  the  cost  of  "decertified" 
kits. 

CTA  also  has  a  couple  conunents 
about  warranties.  First,  the  warranty 
does  not  cover  the  labor  and 
consequential  damage  due  to  use  of  a 
kit.  CTA  beheves  that  warranty  repair  is 
not  part  of  normal  maintenance  and 
should  not  be  the  responsibility  of  the 
transit  operator.  Second,  CTA  has  had 
"negative"  experience  with  warranty  on 
certified  catalytic  converters — failures 
are  being  replaced  with  brand  new  units 
that  are  warranted  only  for  the  balance 
of  the  warranty  period  for  the  original 
unit. 

EPA  notes  that,  while  the  program 
does  not  require  a  demonstration  of 
diu^ihty,  JM  has  provided  information 
on  its  in-service  experience  with  the 
CCT  kit.  As  discussed  in  a  previous 
paragraph,  JM  has  had  a  DDEC  CCT  kit 
in  trial  on  a  bus  in  New  York  State  and 
a  significant  number  of  MUI  CCT  kits 
have  been  installed.  JM  states  that 
performance  and  durability  are  not 
issues. 

Additionally,  CTA  is  incorrect  in 
presuming  that  the  program  has  no 
durabihty  requirements.  The  program 
regulations  at  40  CFR  85.1409  require 
that  certifiers  provide  both  an  emissions 
defect  warranty  for  100,000  miles,  and 
an  emissions  performance  warranty  for 
150.000  miles.  Under  the  performance 
warranty,  certifiera  are  responsible  for 
the  in-use  performance  of  their 
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equipment  for  150,000  miles. 
(Additional  discussion  on  the  emissions 
performance  warranty  can  be  found  in 
the  preamble  to  the  final  rule  of  April 
21,  1993  at  58  FR  21359.)  Under  the 
defect  warranty,  certifiers  are 
responsible  for  replacing  defective  parts 
of  a  certified  kit,  free  of  charge.  CTA  has 
not  identified  any  problematic  catalytic 
converters  or  any  situations  in  which 
warranty  claims  were  denied  by  an 
equipment  certifier. 

EPA  appreciates  that  transit  operators 
are  concerned  with  the  durabiUty  of 
retrofit/rebuild  equipment.  When 
internal  engines  components  are 
supplied  as  part  of  a  certified  kit,  those 
parts  are  covered  by  the  defect  warranty 
for  100,000  miles. 

As  noted  previously,  the  urban  bus 
rebuild  regulations  do  not  require  an  in- 
service  durability  demonstration  as  a 
condition  of  certification.  Rather,  the 
regulations  require  equipment  certifiers, 
including  Johnson  Matthey,  to  warranty 
their  equipment.  EPA  believes  that 
equipment  suppliers  will  evaluate  the 
durability  of  their  equipment  in  order  to 
minimize  their  Uability  resulting  from 
the  emissions  defect  and  performance 
warranties.  The  available  information 
does  not  indicate  a  performance  or 
durability  concern  with  the  equipment 
certified  in  today's  notice,  and  therefore, 
does  not  provide  sufficient  basis  to  deny 
certification  on  these  grounds.  EPA  v«ll 
continue  to  monitor  problems  with  this, 
and  other  certified  equipment,  and 
encourages  transit  operators  to  provide 
specific  detailed  information  regarding 
excessive  in-service  problems  with 
certified  equipment. 

CTA  is  correct  that  the  defect 
warranty  does  not  cover  labor  and 
consequential  damage  to  use  of  a  kit.  As 
noted  in  the  preamble  to  the  final  rule 
(April  21, 1993;  58  FR  21381),  ti-ansit 
operators  are  responsible  for  proper 
installation  and  maintenance  of  certified 
equipment,  and  are  responsible  for  the 
emissions  performance  of  equipment 
operated  beyond  the  150,000  miles 
emissions  warranty  period. 
Additionally,  as  CTA  has  noted,  the 
program  warranty  does  not  require 
coverage  of  "secondary"  or 
"consequential"  damage  due  to  use  of 
certified  equipment. 

With  regard  to  CTA's  concern  with  an 
extended  warranty  for  equipment 
replaced  imder  warranty,  the  program 
requires  that  coverage  extend  for  the 
warranty  period  of  the  initiedly- 
purchased  equipment.  There  is  no 
program  requirement  that  a  warranty 
period  be  extended  beyond  the  period  of 
the  initially-purchased  kit,  even  when 
an  original  imit  is  replaced  with  a 
brand-new  one  under  the  warranty.  In 


other  words,  only  one  warranty  period 
accompanies  each  kit  purchase, 
regardless  of  how  many  times  parts  may 
be  replaced  under  that  warranty. 

JM  responds  that  it  takes  its  warranty 
obligations  very  seriously,  and  is  their 
practice  to  work  with  any  transit  that 
has  a  warranty  claim,  to  identify  and 
correct  any  problems  with  Johnson 
Matthey-supplied  equipment. 

CTA  notes  that  they  nave  no  way  to 
determine  whether  a  catalyst  is 
continuing  to  function  as  designed  and, 
in  some  cases  involving  warranty,  CTA 
suspects  the  catalyst  has  lost  ability  to 
reduce  emissions  due  to  the  physical 
deterioration  of  the  catalyst. 

EPA  currenUy  knows  of  no  method 
that  is  readily  available  to  transit 
operators  for  acciu^tely  testing  PM 
performance  of  a  catalyst  in  the  field. 
However,  to  the  extent  a  catalyst  is 
mechanically  clogging,  use  of  the  defect 
warranty  may  be  an  appropriate  remedy. 

e.  Installation  and  Maintenance 
Instructions 

Engelhard  notes  that  JM  requires  that 
a  DDEC  data  reader  be  used  to 
determine  the  current  ECM  program, 
and  asks  several  questions:  (1)  E)o 
transits  have  the  data  reader;  (2)  how 
much  will  it  cost;  (3)  is  JM  required  to 
provide  the  ECM  re-programming;  (4) 
how  will  JM  verify  that  the  correct 
program  is  used;  (5)  is  the  cost  of  the  re- 
pmgrnmming  included  writh  the  CCT  kit 
price;  and,  (6)  why  does  JM  specify 
"non-trap"  (that  is,  "standard")  ECM 
programs  for  use  with  diesel  fuel  #1 
when  a  "trap-replacement"  program 
was  used  for  certification? 

JM  responds  that  if  a  transit  operator 
does  not  have  a  data  reader,  then  JM 
authorized  distributors  have  the 
capabihty  to  read  the  ECM  program 
nxmiber.  The  proper  ECM  program  will 
be  dowmloaded  by  authorized  DDC 
distributors.  The  proper  ECM  number 
will  be  confirmed  by  submittal  of  the 
warranty  card  for  the  CCT  kit. 

EPA  notes  that  JM  will  include  ECM 
reprogramming,  if  it  is  necessary,  with 
the  piutiiase  price  of  the  kit.  As 
Engelhard  notes,  JM  specifies  the 
particular  ECM  programs  to  be  used 
with  diesel  fuel  #1.  The  specified 
programs  are  consistent  with  what  JM 
tested  to  demonstrate  compUance  with 
the  0.10  g/bhp-hr  standard  when  diesel 
fuel  #1  is  used. 

Additionally,  EPA  has  authority  to 
conduct  audits  of  transit  operators  to 
determine  compUtmce  with  the  Urban 
Bus  Rebuild  Requirements.  During  such 
audits,  EPA  has  authority  to  review 
actual  bus  engines,  docimientation,  and 
records  to  determine  whether  certified 
kits  have  been  properly  installed  in  bus 


engines.  EPA  may  check  ECMs  to  verify 
whether  or  not  the  correct  ECM  program 
is  installed. 

Engelhard  comments  that  the  JM 
application  Usts  the  kit  as  applicable  to 
DD£C  1  engines.  Engelhard  understands 
that  the  DDEC  I  version  differs 
significantiy  from  the  DDEC  II  and  will 
require  significant  changes  to  the  ECM 
and  sensors  for  upgrading  to  a  DDEC  n 
configuration.  JM  must  provide  full 
explanation  of  the  changes  required  to 
upgrade  this  engine,  plus  life  cycle  cost 
information. 

EPA  notes  that  life  cycle  cost 
information  is  required  only  when 
equipment  is  certified  as  a  trigger  of  a 
particular  emissions  standard.  Because 
JM  does  not  intend  to  trigger  the  0.10  g/ 
bhp-hr  standard,  life  cycle  cost 
information  is  not  required.  A  list  of 
parts  required  for  conversion  of  DDEC  I 
engines  to  DDEC  II  is  provided  by  JM  in 
its  letter  to  EPA  dated  September  28. 

Engelhard  provided  multiple 
comments  concerning  JM's  Installation 
Guidelines:  First,  Engelhard  states 
several  questions  relating  to 
identification  marks  that  JM  places  on 
parts  of  the  CCT  kit.  Engelhard  asks 
where  the  marks  on  the  parts  are 
located,  whether  the  marks  will  wear 
off,  whether  the  warranty  will  be  voided 
if  the  marks  wear  off,  and,  how  JM  will 
verify  that  parts  have  the  mark. 

In  response,  JM  states  that  their 
identification  mark  is  a  non-intrusive, 
hannless  mark  that  is  placed  on  a  non- 
critical  surface.  The  intent  of  marking 
the  parts  is  to  ensure  compliance  with 
use  of  all  the  correct  parts  and  to 
minimize  warranty  issues  regarding  use 
of  the  parts.  Piston  rings  are  marked 
with  an  indelible  paint,  while  other 
parts  are  etched.  The  marks  do  not  come 
off  during  normal  operation.  EPA  notes 
that  the  program  regulations  are  silent 
with  regard  to  marking  parts  of  a  kit,  but 
that  the  bus  operator  is  responsible  for 
the  correct  installation  of  certified  kits. 

Second,  Engelhard  comments  that  the 
JM^Installation  Guide  states  that  piston 
gauge  J-2539-A  cannot  be  used  with  the 
CCfr  kit,  and  asks  which  gauge  should 
be  used. 

In  response,  JM  states  that  neither 
DEXD  nor  Kent  Moore  supply  a  gauge  to 
identify  the  15:1  compression-ratio 
pistons  of  the  CCT  kit.  The  statement  in 
the  Installation  Guide  is  intended  as  a 
caution  to  installers  against  use  of 
piston  gauge  J-2539-A  with  the  15:1 
pistons,  because  that  gauge  is  limited  to 
identifying  17:1  or  19:1  pistons.  If  for 
any  reason  the  engine  is  being  rebuilt, 
the  15:1  mark  on  the  piston  crown 
would  be  covered  with  soot,  and  use  of 
the  piston  gauge  J-2539-A  would  be 
misleading. 


Finally,  Engelhard  questions  why  the 
Installation  guide  requires  that  an 
installer  "thoroughly  inspect  the 
camshaft  for  any  contamination  in  the 
passage  through  the  cam".  JM  needs  to 
provide  guidance  for  this  procedure  and 
an  estimation  of  how  long  it  will  take. 

JM  responds  that,  while  it  does  not 
expect  any  contamination  to  be  present, 
issues  with  handling  or  storage  could 
result  in  contamination.  The  inspection 
will  take  a  few  minutes  and,  if  cleaning 
is  necessary,  it  can  be  done  in  a  few 
minutes  with  standard  cleaners. 

/.  Catalyst  Checking  Procedure 

DE)C  opposes  the  procedure 
recommended  by  JM  for  determining 
whether  the  catalyst  imit  requires 
cleaning. 

JM's  instructions  involve  operating 
the  engine  at  full  load,  wide  open 
throttle  or  at  full  stall,  and  measuring 
the  exhaust  pressure  at  the  pressure  tap 
located  on  the  manifold  inmiediately 
after  the  engine.  In  the  CEM  n  clean-out 
procedvire  it  is  noted  that  a  pressure 
measurement  gage  should  be  installed 
"in  the  pressure  tap  located  on  the  inlet 
sideoftheCEMir*. 

DDC,  however,  contends  that  back- 
pressure should  be  measured  just 
downstream  of  the  turbocharger  outlet. 
DDC  states  that  its  back-pressure  limits 
apply  at  all  engine  operating  conditions 
and  should  be  checked  at  the  maximum 
exhaust  flow  condition  (rated  engine 
speed  and  full  load).  DDC  states  that 
neither  of  JM's  alternative  test 
conditions  (full  load,  wide  open  throttle 
or,  full  stall)  are  adequate.  "Full  load, 
wide  open  throttle"  is  an  ambiguous 
condition,  and  "full  stall"  is  inadequate 
because  it  does  not  produce  a  maximum 
exhaust  flow  condition.  An  exhaust 
system  which  just  meets  DDC's 
sp)ecified  back  pressure  limit  at  WOT, 
no  load  (which  can  be  how  the  JM 
procedure  is  conducted)  will  likely 
exceed  the  DDC  limit  over  a  large 
portion  of  the  engine  speed/load 
operating  map  and  thus  would  be  in 
violation  of  DDC's  giiidelines.  Excessive 
back  pressure  results  in  fuel  economy 
and  power  losses,  and  raises  cylinder 
temperatures  and  increases  soot  build- 
up in  the  lubricating  oil.  These  effects 
can  reduce  engine  Ufe. 

JM  states  that  it  stands  by  its  CEM  11 
back-pressure  procedure,  and  notes  that 
it  is  the  same  procedure  that  DDC 
reconunends  using  in  its  own  0.10 
DDEC  kit. 

EPA  is  not  requiring  JM  to  revise  the 
screening  procedure,  for  several  reasons. 
First,  and  in  general,  the  program 
regulations  do  not  require  any  specific 
check  procedures  for  any  components  of 
certified  kits.  Second,  EPA  notes  that 


the  maximimi  exhaust  back  pressure 
specification  for  several  engine 
calibrations  (codes)  of  the  6V92TA 
DDEC  n  engines  is  4.0  inches  of 
mercury  (as  specified  in  DDC's 
application  for  certification  of  1991  and 
1992  6V92TA  DDEC  engines  under 
EPA's  new  engine  certification 
program),  and  that  the  back  pressure 
specification  for  the  JM  procedure  is  3.0 
inches  of  mercuiry.  Third,  the  JM 
procedure  is  intended  as  a  "screen"  to 
determine  whether  a  catalyst  muffler 
needs  cleaning,  not  to  measure  exhaust 
back  pressiue  for  comparison  with 
DDC's  maximum  specifications.  For 
additional  discussion  of  the  issue,  refer 
to  page  12177  of  the  Federal  Register 
notice  describing  certification  of 
Engelhard  "s  ETX  kit  for  6V92TA  MUI 
engines  (62  FR  12166;  March  14. 1997. 
Any  future  information  provided  by 
interested  parties  regarding  the  impacts 
of  certified  equipment  on  exhaust  back 
pressure  would  be  taken  under 
consideration.  EPA  appreciates  that 
there  may  room  for  improvement  in 
maintenance  procedures  of  equipment 
certified  under  this  program.  Such 
concerns,  in  general,  can  also  occur 
with  procedures  relating  to  new 
engines.  EPA  encourages  all  equipment 
certifiers  to  issue  revised  check 
procedures  when  appropriate.  If  JM 
determines  that  another  check  is 
appropriate,  or  if  EPA  becomes  aware 
that  back  pressure  is  exceeding 
manufacturer  limits  on  in-use  buses, 
then  JM  should  revise  such  procedures. 
Pxusuant  to  40  CFR  Section  85.1413, 
EPA  has  authority  to  decertify 
equipment  that  does  not  comply  with 
the  requirements  of  the  regulations. 

g.  Components  of  the  Kit 

CTA  notes  that  the  CCT  kit  replaces 
all  "emissions-related"  parts,  many  of 
which  are  standard  DDC  parts,  and  asks 
whether  these  parts  are  required  to  be 
purchased  through  JM,  or  whether  the 
standard  parts  can  be  purchased 
elsewhere. 

As  described  above,  JM  requested  to 
supply  the  CCT  kit  to  installers  under 
different  supply  options.  EPA  approves 
two  options  of  supply,  in  order  to 
provide  as  much  flexibility  to  transit 
operators  as  possible  while  assuring 
emissions  reductions.  At  JM's  option, 
either  option  can  be  made  available, 
because  this  certification  does  not 
trigger  program  requirements.  For  the 
first  supply  option,  transit  operators 
purchase  the  entire  CCT  kit  from  JM  or 
its  distributors.  For  the  second  option, 
transit  operators  purchase  all  of  the 
unique  parts  of  the  kit  from  p^,  and 
acquire  the  non-unique  DDC  engine 
parts  specified  by  JM  through  sources  of 


its  own  choosing.  Both  supply  options 
must  provide  all  parts  which  are  unique 
to  a  standard  rebuild  for  the  particular 
engine  to  be  rebuilt.  Parts  which  would 
typically  be  acquired  by  an  installer  for 
a  standard  rebuild  of  a  particular  model 
year  engine  are  not  required  to  be  part 
of  the  CCT  kit  imder  supply  option  2. 
The  specified  parts  must  be  acquired  by 
the  transit  operator. 

Aftermarket  parts  are  not  permitted 
for  the  specified  parts  of  the  CCT  kit 
under  the  certification  described  today. 
Because  the  certification  testing  was 
conducted  on  an  engine  equipped  with 
DDC  components,  EPA  has  no  assurance 
that  an  engine  equipped  with  other 
parts  can  achieve  the  0.10  g/bhp-hr  PM 
standard.  JM  is  required  to  provide  the 
applicable  100,000  mile  emissions 
defect  warranty  and  the  150,000  mile 
emissions  performance  warranty  for  all 
parts  of  the  kit  which  it  supplies  to  the 
transit  operator. 

The  CCT  kit  includes  a  list  of  the 
specific  engine  rebuild  parts  that  are 
required  to  be  used  upon  engine  rebuild 
with  the  CCT  kit.  EPA  notes  that  in 
accordance  with  85.1404,  operators  are 
required  to  maintain  records  of  all  parts 
used  in  rebuilds.  Using  incorrect 
components  with  the  CCT  kit  at  the  time 
of  kit  installation  can  be  considered  as 
failure  to  install  a  certified  kit  under  the 
urban  bus  rebuild  requirements,  and 
subject  the  operator  to  the  significant 
penalties  provided  by  the  regulation. 

h.  Ufe  Cycle  Cost 

Engelhard  comments  that  JM  has  not 
provided  a  life  cycle  cost  analysis  to 
justify  their  certification.  EPA  notes  that 
life  cycle  cost  information  is  not 
required  for  certification  of  equipment 
which  would  not  trigger  a  standard. 

Chicago  Transit  Authority  (CTA) 
understands  that  certification  of  the 
CCT  kit  will  not  trigger  program 
requirements,  but  comments  that  life 
cycle  costs  are  very  important.  CTA  asks 
what  the  kit  will  cost. 

JM  responds  that  it  currently  is  not 
able  to  provide  a  Ust  price  for  the  DDEC 
CCT  kit,  but  will  provide  CTA  with  a 
hstprice  as  soon  as  possible. 

CTA  asks  whether  data  is  available  on 
the  emissions,  fuel  economy,  and 
exhaust  back-pressure  for  the  253  Hp 
rating.  Back-pressure,  fuel  economy, 
and  oil  fife  appear  to  be  affected  by 
some  catalytic  converter  installations 
which  can  affect  engine  hfe  and 
operating  costs. 

In  response,  JM  states  that  its 
certification,  btised  on  testing  the 
highest  power  rating  (277  Hp)  on  diesel 
fuel  #2,  covers  253  Hp  engines  and  both 
diesel  fuels  #1  and  #2.  EPA  notes  that 
JM  provided  data  from  testing  using 
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diesel  fuel  #1,  but  has  not  provided  any 
data  on  the  253  Hp  ratine. 

Engelhard  comments  that  JM  does  not 
include  information  on  the  fuel 
economy  impact  of  installing  the  CCT 
kit,  and  that  this  type  of  information  is 
essential  for  a  transit  operator  to  make 
a  complete  evaluation  of  the  kit.  In 
analysis  that  Engelhard  performs,  it 
notes  that  the  CCT  kit  uses  0.489 

Sounds  of  fuel  per  brake-horsepower- 
our  (Ib/bhp-hr).  compared  to  0.483  lb/ 
bhp-hr  for  a  1991  model  year  baseline 
engine  tested  by  JM.  This  is  a  1.2 
percent  fuel  economy  penalty  for  1991- 
1993  DDEC  engines.  Furthermore,  JM's 
baseline  data  for  a  1988  federal  engine 
shows  a  fuel  consumption  of  0.459  lb/ 
bhp-hr,  which  translates  into  a  6.5 
percent  fuel  penalty  if  the  CCT  kit  is 
installed  on  a  1988  to  1990  engine. 
Engelhard  also  asks  about  the  fuel 
consumption  impact  of  the  CCT  kit  on 
DDEC  1  engines. 

In  response,  JM  states  that  it  has  not 
apphed  as  a  trigger  technology  for  the 
0.10  g/bhp-hr  standard.  JM  notes  that  it 
has  placed  in  the  pubUc  docket, 
baseline  data  for  1991-1993  and  1988- 
1990  model  year  engines. 

In  general,  EPA  agrees  that  the  impact 
of  a  kit  on  fuel  consumption  would  be 
of  interest  to  transit  operators.  However, 
fuel  consumption  data  is  not  required 
for  equipment  which  would  not  trigger 
a  standard.  The  availability  of  the 
baseline  data  conducted  for  JM  and 
Others,  as  discussed  in  a  section  above, 
may  benefit  bus  operators  that  are 
interested  in  the  fuel  consumption 
impact  of  the  certified  equipment.  EPA 
appreciates  that  JM  conducted  and 
provided  the  baseline  data. 

m.  Califoruia  Engines 

The  NOx  emission  standard  for  new 
engine  certification  appUcable  to  1988 
through  1990  model  year  engines  sold 
in  the  State  of  California  is  6.0  g/bhp- 
hr.  For  1991  through  1993,  the  standard 
is  5.0  g/bhp-hr.  The  emissions  testing 
presented  by  Johnson  Matthey 
demonstrate  a  NOx  emissions  level  that 
complies  with  the  5.0  g/bhp-hr 
standard.  Therefore,  today's  description 
of  the  CCT  kit  for  DDEC  11  engines 
apphes  to  engines  certified  to  meet 
CaUfomia  emissions  standards,  subject 
to  the  conditions  discussed  below. 

The  equipment  certified  today  may 
require  additional  review  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
before  use  in  the  State  of  CaUfomia. 
EPA  recognizes  that  special  situations 
may  exist  in  California  that  are  reflected 
in  the  unique  emissions  standards, 
engine  calibrations,  and  fuel 
specifications  of  the  State.  While 
requirements  of  the  federal  urban  bus 


program  apply  to  several  metropoUtan 
areas  in  California,  EPA  imderstands  the  . 
view  of  CARB  that  equipment  certified 
under  the  urban  bus  program,  to  be  used 
in  CaUfomia,  must  be  provided  with  an 
executive  order  exempting  it  from  the 
anti-tampering  prohibitions  of  that 
State.  Parties  interested  in  additional 
information  should  contact  the 
Aftermarket  Part  Section  of  CARB,  at 
(626) 575-6848. 

IV.  Certification  and  Conditional 
Certification 

EPA  has  reviewed  this  notification, 
along  with  comments  received  from 
interested  parties,  and  finds  the 
equipment  described  in  this  notification 
of  intent  to  certify: 

(1)  CompUes  with  a  particulate  matter 
emissions  standard  of  0.10  g/bhp-hr, 
without  causing  the  appUcable  engine 
famiUes  to  exceed  other  appUcable 
emission  requirements,  subject  to  the 
conditions  discussed  below; 

(2)  Will  not  cause  an  unreasonable 
risk  to  the  pubUc  health,  welfare  or 
safety, 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustabiUty;  and 

(4)  Meets  other  requirements 
necessary  for  certification  imder  the 
Urban  Bus  Rebuild  Requirements  (40 
CFR  Sections  85.1401  throu^  85.1415). 

With  the  following  conditions,  EPA 
hereby  certifies  this  equipment  for  use 
in  the  Urban  Bus  Retrofit/Rebuild 
Program.  As  noted  above,  the  equipment 
being  certified  today  includes  for  some 
engines,  an  upgraded  control  program 
for  the  electronic  control  module.  EPA 
has  recently  become  concemed  that 
many  electronically  controlled  engines 
may  have  been  equipped  by  the  original 
manufacturers  with  strategies  designed 
to  decrease  fuel  consumption  during 
certain  driving  modes  not  substantially 
included  in  the  federal  test  procedure, 
with  the  effect  of  substantially 
increasing  NOx  during  these  modes. 
Such  electronic  control  strategies  have 
the  potential  to  be  "defeat  devices"  as 
defined  at  40  CFR  86.094-22,  and  thus 
may  violate  40  CFR  85.1406  and 
85.1408  if  included  in  an  urban  bus 
retrofit  appUcation.  Most  of  the 
upgraded  control  programs  used  for  the 
CCT  kit  must  therefore  be  reviewed  for 
such  violations.  As  a  result,  certification 
of  the  CCT  kit,  as  it  appUes  to  the 
foUowing  engines  is  conditioned  upon 
Johnson  Matthey  demonstrating  by 
January  1, 1999  that  any  replacement 
engine  control  module  (ECM)  or  ECM 
program  used  in  conjunction  with  the 
certified  kit  will  not  adversely  impact 
the  emissions  of  NOx  in  comparison  to 
the  ECM  or  ECM  program  that  is  being 
replaced  under  conditions  which  may 


reasonably  be  expected  to  be 
encoimtered  in  normal  vehicle 
operation  and  use  unless  such 
conditions  are  substantially  included  in 
the  Federal  emission  test  procedure. 
Certification  is  conditional  as  it  appUes 
to  all  appUcable  engines  of  model  years 
1985  through  1990,  and  all  appUcable 
engines  of  model  years  1991  through 
1993  that  are  not  equipped  with  ECM 
programs  #259  throu^  #264  for  kit 
operation  on  diesel  fuel  #1. 

The  equipment,  the  CCT™  Upgrade 
Kit,  may  be  used  immediately  by  transit 
operators  in  compUance  with 
requirements  of  this  program,  subject  to 
the  above  condition.  Unconditional 
certification  is  provided  for  the  CCT  kit 
as  it  is  applied  to  1991  through  1993 
model  year  engines  that  are  equipped 
with  ECM  programs  #259,  260,  261,  262, 
263,  or  264,  for  operation  on  diesel  fuel 
#1  after  kit  installation. 

V.  Transit  Operator  Responsibilities 

In  a  Federal  Register  notice  dated 
September  21,  1998  (63  FR  50225),  EPA 
announced  certification  of  a  retrofit/ 
rebuild  kit  suppUed  by  the  Engelhard 
Corporation  (the  ETX™  kit  for  DDEC 
engines).  That  certification  triggers  the 
0.10  g/bhp-hr  PM  standard  for  1988 
through  1993  model  year  DDC  6V92TA 
DDEC  model  engines,  which  means  that 
urban  bus  operators  using  compUance 
program  1  must  use  equipment  certified 
to  the  0.10  g/bhp-hr  standard  when 
rebuilding  or  replacing  these  engines 
after  March  21.  1999. 

Today's  Federal  Register  notice 
announces  certification  of  the  Johnson 
Matthey  CCT  Upgrade  kit,  when 
properly  appUed,  as  meeting  the  0.10  g/ 
bbp-hr  particulate  matter  standard  of 
the  Urban  Bus  Rebuild  Program. 
Affected  urban  bus  operators  who 
choose  to  comply  with  compUance    . 
program  1  are  required  to  use  this,  or 
otAer  equipment  that  is  certified  to  meet 
the  0.10  g/bhp-hr  particulate  matter 
standard  for  1988  through  1993  model 
year  DDC  6V92TA  DDEC  model  engines 
which  are  rebuilt  or  replaced  on  or  after 
March  22, 1999,  subject  to  the  condition 
of  Section  IV. 

Urban  bus  op)erators  who  choose  to 
comply  with  compUance  program  2  may 
use  the  CCT  equipment,  and  those  that 
use  this  equipment  may  claim  the 
certification  level  from  Table  3  when 
calculating  their  Fleet  Level  Attained 
(FLA),  subject  to  the  condition  of 
Section  IV.  Under  program  2,  an 
operator  must  use  sufficient  certified 
equipment  so  that  its  actual  fleet 
emission  level  compUes  with  the  target 
level  for  its  fleet. 

Urban  bus  operators  must  be  aware  of 
their  responsibiUty  for  maintenance  of 
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records  pursuant  to  40  CFR  Sections 
85.1403  through  85.1404.  The  CCT  kit 
may  not  include,  dep>ending  upon  the 
supply  option  selected  and  the 
particular  applicable  engine,  certain 
emissions-related  parts  that  are  required 
to  complete  the  CCT  kit.  As  stated  in  the 
program  regulations  (40  CFR  85.1401 
through  85.1415),  operators  should 
maintain  records  for  each  engine  in 
their  fleet  to  demonstrate  that  they  are 
in  comphance  with  the  Urban  Bus 
Rebuild  Requirements  beginning  on 
January  1, 1995.  These  records  include 
purchase  records,  receipts,  and  part 
numbers  for  the  parts  and  components 
used  in  the  rebuilding  of  urban  bus 
engines.  Urban  bus  operators  must  be 
able  to  demonstrate  that  all  parts  used 
in  the  rebuilding  of  engines  are  in 
comphance  with  program  requirements. 
In  other  words,  urban  bus  operators 
must  be  able  to  demonstrate  that  all 
required  components  of  the  kit 
described  in  today's  Federal  Register 
notice  are  installed  on  appUcable 
engines. 

Dated:  November  24,  1998. 

Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  98-32071  Filed  12-2-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6197-2] 

Common  Sense  Initiative  Council. 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSI  Coimdl  Meeting:  open  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-  . 
463,  notice  is  hereby  given  that  the  CSI 
Coimcil  will  meet  on  the  date  and  time 
described  below.  The  meeting  is  open  to 
the  pubhc.  Seating  at  the  meeting  will 
be  on  a  first-come  basis  and  limited  time 


will  be  provided  for  pubUc  comment. 
For  further  information  concerning  this 
meeting,  please  contact  the  individual 
listed  with  the  announcement  below. 

Common  Sense  Initiative  Council 
Meeting — December  17, 1998 

The  final  meeting  of  the  CSI  Council 
v«ll  be  held  on  December  17, 1998,  at 
the  Sheraton  Crystal  City,  1800  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
The  telephone  niunbers  are  1-800-862- 
7666,  or  703-486-1111. 

The  meeting  will  be  held  from  8:30 
a.m.  to  approximately  5:30  p.m.  EST. 
The  agenda  will  include  updates  on  the 
Sector-based  Approach  to 
Environmental  Protection  Action  Plan, 
Stakeholder  Involvement  Action  Plan, 
Data  Quahty  Action  Plan,  and  Data  Gaps 
Strategy.  The  Council  will  also  consider 
three  recommendations  from  the 
Computers  and  Electronics  Sector 
Subcommittee  regarding  Support  for 
Constructive  Engagement;  Worker 
Health;  and  Zero  EKscharge.  An 
independent  contractor  will  present  a 
preliminary  review  of  CSI  lessons 
learned. 

For  further  information  concerning 
this  Common  Sense  Initiative  Council 
meeting,  contact  Kathleen  Bailey, 
Designated  Federal  Officer,  on  (202) 
260-7417,  or  E-mail: 
bailey.kathleen@epa.gov. 

Inspection  of  Subcommittee  Documents 

Documents  relating  to  the  above 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents 
and  the  minutes  of  the  meeting  will  be 
available  for  pubUc  inspection  in  room 
3802M  of  EPA  Headquarters,  401  M 
Street,  SW,  Washington,  DC  20460, 
telephone  number  202-260-7417. 
Common  Sense  Initiative  information 
can  be  accessed  electronically  on  our 
web  site  at  http.//www.epa.gov/ 
commonsense. 

Dated:  November  24, 1998. 
Kathleen  Bailey, 
Designated  Federal  Officer. 
[FR  Doc.  98-32203  Filed  12-2-98;  8:45  am) 
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Information  collection 


Filing  of  petitions  for  preemption 

Sutxnission  of  written  conmrients  on  petitions 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  98-295] 

Preemption  of  State  or  Local  Statutes; 
Suggested  Guidelines  for  Petitions  for 
Ruling  Under  Section  253  of  the 
Communications  Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  has  released 
a  PubUc  Notice  which  suggests  various 
procedural  guidelines  for  filing  petitions 
for  Commission  action  pursuant  to 
section  253  of  the  Communications  Act. 
Section  253  requires  the  Commission, 
subject  to  enimierated  exceptions,  to 
preempt  the  enforcement  of  any  state  or 
local  statute,  regulation,  or  legal 
requirement  that  prohibits  or  has  the 
effect  of  prohibiting  the  abihty  of  any 
entity  to  provide  any  interstate  or 
intrastate  telecommunications  service. 
These  suggested  guidelines  sue  designed 
to  assist  petitioners  and  commenters  in 
preparing  their  submissions  to  the 
agency. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jordan  Goldstein,  Common  Carrier 
Bureau.  (202)  418-1500. 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

OMB  Control  Number:  3060-0859. 

Expiration  Date:  5/31/99. 

Title:  Suggested  Guidelines  for 
Petitions  for  Ruling  under  Section  253 
of  the  Commimications  Act. 

Respondents:  Business  or  other  for- 
profit;  federal  government;  and  state, 
local  or  tribal  government. 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 


No.  of  re- 
^xxxlents 
(approx.) 


20 
60 


Annual  hour 
burden  per  re- 
sponse 


125 
63 


Total  annual 
burden 


2,500 
3,780 


Total  Annual  Burden:  6,280. 

Frequency  of  Response:  On  occasion. 

Estimated  Costs  per  Respondent:  SO. 

Needs  and  Uses:  The  Commission 
released  a  PubUc  Notice  (FCC  98-295) 
which  suggests  various  procedural 


guidelines  relating  to  the  Commission's 
processing  of  petitions  for  preemption 
pursuant  to  section  253  of  the 
Communications  Act  of  1934,  as 
amended.  The  Commission  will  use  the 
information  to  discharge  its  statutory 


mandate  relating  to  the  preemption  of 
state  or  local  statutes  or  other  state  or 
local  legal  requirements. 
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Las  released 
its  various 


Synopsis  of  Public  Notice 

This  Pubhc  Notice  suggests 
procedural  guidelines  for  filing  petitions 
for  Commission  action  pursuant  to 
section  253  of  the  Communications  Act 
of  1934,  as  amended  47  U.S.C.  253 
(Act),  lliese  suggested  guidelines  are 
designed  to  assist  petitioners  and 
commenters  in  preparing  their 
suhmissions  to  the  agency.  Other  than 
the  mechanical  filing  requirements 
described  below  in  Section  D,  however, 
these  guidelines  are  not  intended  to 
limit  the  content  or  form  of  information 
that  petitioners  or  commenters  submit. 

A.  Background 

Section  253  requires  the  Conunission, 
subject  to  enumerated  exceptions,  to 
preempt  the  enforcement  of  any  state  or 
local  statute,  regulation,  or  legal 
requirement  that  prohibits  or  has  the 
effect  of  prohibiting  the  abiUty  of  any 
entity  to  provide  any  interstate  or 
intrastate  telecommunications  service. 
To  date,  the  Commission  has  received 
over  25  petitions  seeking  preemption 
imder  section  253. 

These  petitions  involve  not  only 
competition  issues  but  also  the 
relationships  among  the  federal,  state 
and  local  levels  of  government,  hi  order 
to  ensure  that,  on  the  one  hand, 
competition  is  not  unduly  delayed  by 
requirements  that  retard  vigorous 
market  entry,  while,  on  the  other  hand, 
the  vital  role  of  state  and  local 
authorities  in  advancing  the  interests  of 
their  citizens  is  acknowledged,  the 
Commission  must  undertake  full  and 
expeditious  examination  of  the  issues 
raised  in  each  petition. 

Section  253  petitions  necessarily 
involve  state  or  local  statutes, 
regulations,  ordinances,  or  other  legal 
requirements  that  Ukely  are  imfamihar 
to  the  Commission,  hi  order  to  render  a 
timely  and  informed  decision, 
petitioners  and  commenters  should 
submit  relevant  information  sufficient  to 
describe  the  legal  regime  involved  in  the 
controversy  and  to  estabhsh  the  factual 
basis  necessary  for  decision.  Factual 
assertions  should  be  supported  by 
credible  evidence,  including  affidavits, 
and,  where  appropriate,  studies  or  other 
descriptions  of  the  economic  effects  of 
the  legal  requirement  that  is  the  subject 
of  the  petition. 

In  preparing  their  submissions, 
parties  should  address  as  appropriate  all 
parts  of  section  253.  In  particular, 
parties  should  first  describe  whether  the 
challenged  requirement  falls  within  the 
proscription  of  section  253(a);  if  it  does, 
parties  should  describe  whether  the 
requirement  nevertheless  is  permissible 
under  other  sections  of  the  statute. 


specifically  sections  253(b)  and  (c). 
Lastly,  parties  should  submit 
information  on  whether  and  how  the 
Commission  could  tailor  a  decision  to 
preempt  the  enforcement  of  an 
offending  legal  requirement  only  "to  the 
extent  necessary  to  correct  such 
violation  or  inconsistency"  as  required 
by  section  253(d). 

B.  Content  of  Petitions  and  Replies 

The  Commission  reaUzes  that  it 
cannot  anticipate  every  type  of  section 
253  preemption  request  that  may  be 
filed.  However,  we  identify  below 
specific  issues  that  we  suggest 
petitioners  should  include  when 
addressing  whether  a  legal  requirement 
violates  the  statute.  While  not  all 
questions  will  be  relevant  to  all 
petitions,  the  Commission  suggests  that 
section  253  petitions  incorporate 
answers  to  the  following  questions,  as 
apphcable,  in  order  to  estabhsh  a 
complete  factual  record  relating  to 
section  253(a): 

(1)  What  is  the  statute,  regulation, 
ordinance,  or  legal  requirement  that  is 
being  challenged?  Please  provide  a 
copy.  Identify  and  describe  any  other 
pending  court  or  state  regulatory  actions 
relating  to  the  enforceability  of  the 
challenged  statute,  regulation,  or  legal 
requirement. 

(2)  What  specific  telecommunications 
service  or  services  is  the  petitioner 
prohibited  or  effectively  prohibited  from 
providing? 

(a)  What  other  s{>ecific  entities,  if  any, 
are  prohibited  or  effectively  prohibited 
from  providing  the  service? 

(b)  What  group  or  groups  of  actual  or 
potential  customers  are  being  denied 
access  to  the  service  or  services? 

(3)  What  are  the  factual  circumstances 
that  cause  the  petitioner  to  be  denied 
the  abihty  to  offer  the  relevant 
telecommunications  service  or  services? 

(a)  Does  the  statute,  regulation, 
ordinance,  or  legal  requirement 
categorically  ban  provision  of  a 
telecommunications  service? 

(b)  Does  the  statute,  regulation, 
ordinance,  or  legal  requirement  have  the 
effect  of  prohibiting  the  abihty  of  an 
entity  to  provide  a  telecommunications 
service?  Petitioner  should  describe  with 
particularity  how  the  challenged  statute, 
regulation,  ordinance,  or  legal 
requirement  has  such  an  effect.  For 
example,  if  the  petitioner  alleges  that  a 
statute,  regulation,  ordinance,  or  legal 
requirement  has  the  effect  of  prohibiting 
the  petitioner's  abihty  to  provide  a 
telecommunications  service  because  the 
challenged  statute,  regulation, 
ordinance,  or  legal  requirement  raises 
petitioner's  costs,  the  petition  should 
explain:  (1)  how  the  statute,  regulation, 


ordinance,  or  other  legal  requirement 
prohibits  or  has  the  effect  of  prohibiting 
the  abiUty  of  any  entity  to  provide  any 
interstate  or  intrastate 
telecommunications  service,  (2)  whether 
the  statute  does  so  in  a  discriminatory 
manner;  (3)  whether  price  levels  in  the 
market  preclude  recovery  of  any  such 
additional  costs;  and  (4)  any  other 
factors  that  demonstrate  that  the 
challenged  statute,  regulation, 
ordinance,  or  legal  requirement  has  the 
alleged  effect. 

.  (4)  Have  other  governmental  entities 
adopted  similar  requirements?  If  so,  are 
there  confUcting  requirements  imposed 
on  service  providers  (either  in  law  or 
practice)?  Are  there  cumulative  adverse 
effects  of  requirements  flowing  from 
multiple  local  regulatory  regimes?  If  so, 
the  petitioner  should  describe  with 
particularity  how  the  cumulative 
adverse  effects  prohibit  the  abihty  of  an 
entity  to  provide  a  telecommunications 
service. 

(5)  Assimiing  the  Commission 
determines  that  modification  of  the 
challenged  statute,  regulation, 
ordinance,  or  legal  requirement  is 
required,  what  is  the  least  intrusive 
action  necessary  to  correct  the  alleged 
violation  of  section  253? 

Responding  parties,  in  addition  to 
addressing  issues  raised  in  the  petition, 
may  also  rely  on  section  253  (b)  or  (c), 
which  identify  certain  State  and  local 
government  actions  as  permissible  even 
though  they  may  be  the  basis  for  the 
alleged  violation  of  section  253(a).  In 
order  to  help  the  Commission  determine 
whether  preemption  of  the  challenged 
statute,  regulation,  ordinance,  or  legal 
requirement  is  within  the  scope  of 
Commission  jurisdiction,  parties 
commenting  on  the  applicability  of 
sections  253  (b)  or  (c),  and  especially 
parties  seeking  to  invoke  these  sections, 
should  include  answers  to  the  following 
questions  in  their  filings: 

(1)  If  the  requirement  is  imposed  by 
a  local  government  entity,  what  is  the 
source  of  its  authority  (e.g.,  state 
constitution,  statute,  delegation  of  state 
power)? 

(2)  Is  the  challenged  statute, 
regulation,  ordinance,  or  legal 
requirement: 

(a)  necessary  to  preserve  and  advance 
universal  service  consistent  with  section 
254  of  the  Act  and  does  it  do  so  in  a 
competitively  neutral  and 
nondiscriminatory  manner; 

(b)  necessary  to  protect  the  pubhc 
safety  and  welfare  and  does  it  do  so  in 
a  competitively  neutral  and 
nondiscriminatory  manner; 

(c)  necessary  to  ensure  the  continued 
quahty  of  telecommunications  services 
and  does  it  do  so  in  a  competitively 
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neutral  and  nondiscriminatory  manner; 
and 

(d)  necessary  to  safeguard  the  rights  of 
consumers  and  does  it  do  so  in  a 
competitively  neutral  and 
nondiscriminatory  manner?  Please 
explain. 

(3)  Does  the  challenged  statute, 
regulation,  ordinance,  or  legal 
requirement  pertain  to  the  management 
of.  or  compensation  for  access  to,  rights- 
of-way?  If  so,  please  explain  the  natxire 
of  any  relationship  to  rights-of-way 
management  or  compensation.  If 
compensation  is  involved,  is  it  fair  and 
reasonable  and  required  on  a 
competitively  neutral  and 
nondiscriminatory  basis? 

Parties  asserting  that  a  statute, 
regulation,  ordinance,  or  legal 
requirement  is  necessary  to  achieve  the 
objective  at  issue  should  describe  and 
support  this  claim  with  particularity, 
including,  but  not  Umited  to,  a 
description  of  the  objective  sought  to  be 
achieved  and  of  the  inadequacies  of  less 
competitively  restrictive  means  of 
achieving  the  objective. 

Parties  asserting  that  a  statute, 
regulation,  ordinance,  or  legal 
requirement  is  not  necessary  to  achieve 
the  objective  at  issue  should  describe 
and  support  this  claim  with 
particularity,  including,  but  not  limited 
to,  a  description  of  less  competitively 
restrictive  means  of  achieving  the 
objective. 

Parties  asserting  that  a  statute, 
regulation,  ordinance,  or  legal 
requirement  is  discriminatory  or  not 
competitively  neutral  should  describe 
and  support  such  claim  with 
particularity. 

Because  section  253(d)  requires  notice 
and  an  opportunity  for  pubUc  comment 
before  Conunission  action  under  section 
253,  commenters  wishing  to  challenge 
additional  provisions,  even  though 
related  to  those  identified  in  the 
petition,  should  initiate  their  own 
petitions  to  address  those  provisions 
they  beUeve  appropriate. 

C.  Time  Frame  for  Proceedings 

Once  a  petition  has  been  filed  (often 
styled  as  a  request  for  declaratory 
ruling),  the  relevant  Bureau  will  issue  a 
pubUc  notice  estabUshing  the  specific 
due  dates  for  the  various  filings  set  forth 
below.  We  anticipate  the  affected 
government  entity  and  interested  third 
parties  generally  will  have 
approximately  30  days  to  respond  to  the 
petition.  If  the  matter  presented  in  the 
petition  is  of  an  lugent  nature,  the 
Bureau  may,  where  it  determines  good 
cause  exists,  require  less  than  30  days 
for  responses.  To  file  comments  (or  any 
other  filing  set  forth  below)  in  a  section 


253  proceeding,  commenters  should 
follow  the  applicable  procedures 
outlined  below. 

All  participants  in  the  proceeding — 
the  petitioner,  interested  third  parties, 
the  relevant  State  or  local  government 
entity — ^may  file  a  reply  to  any  comment 
made  by  any  other  participant.  Such 
rephes  generally  will  be  due 
approximately  15  days  after  comments 
are  due.  The  specific  due  date  for 
rephes  will  be  set  forth  in  the  Initial 
PubUc  Notice;  the  time  period  for 
rephes  may  be  less  than  15  days  if  the 
relevant  Biu^au  has  determined  that 
expedited  review  is  appropriate.  Reply 
comments  may  not  raise  new  arguments 
that  are  not  directly  responsive  to 
arguments  other  participants  have 
raised,  nor  may  the  replies  be  repetitive 
of  argiunents  made  by  that  party  in  the 
petition  or  initial  comments. 

D.  Filing  Requirements  For  Petitions, 
Responses  and  Comments 

Petitioners  should  file  an  original  and 
not  less  than  six  copies  of  each  section 
253  request.  The  name  of  the  petitioner, 
the  date  the  petition  is  filed,  and  the 
State  and  city  (if  appUcable)  to  which  it 
relates  should  appear  in  the  upper  right 
hand  comer  of  each  page  of  the  petition. 
We  encourage  petitioners  to  also  submit 
requests  on  a  3.5  inch  computer  diskette 
formatted  in  WordPerfect  5.1.  All  fiUngs 
submitted  on  diskette  will  be  posted  on 
the  internet  for  pubUc  inspection  at 
http  ://www.  fcc.gov. 

If  the  petitioner  wants  each 
Commissioner  to  receive  a  copy  of  the 
section  253  request,  the  petitioner 
should  file  an  original  plus  eleven 
copies.  The  original,  all  copies,  and  any 
diskette  should  be  sent  to  the  Office  of 
the  Secretary,  Federal  Communications  . 
Commission,  Washington,  DC  20554. 
The  petitions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  reference  room  of 
the  bureau  to  which  the  petition  has 
been  assigned,  Washington,  DC  20554. 
The  apphcant  should  also  submit  a  copy 
of  the  request  simultaneously  to  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
hic.  1231  20th  Street.  NW,  Washington, 
DC  20036.  In  addition,  the  petitioner 
should  simultaneously  provide  a  copy 
of  the  petition  to  each  state  or  local 
government  entity  to  which  the  petition 
apphes  and  reference  such  service  in 
the  petition.  If  the  petition  involves  a 
local  statute,  regulation,  ordinance,  or 
legal  requirement,  the  petitioner  should 
also  serve  the  appropriate  state  entity 
and  reflect  this  service  in  the  petition. 
Thereafter,  each  party,  including  the 
petitioner  and  each  respondent  state  or 
local  government  entity,  should  serve 


all  other  parties  with  a  copy  of  its 
pleadings  and  any  filing  made  piu^uant 
to  the  Commissions  ex  parte  rules. 

E.  Ex  Parte  Rules 

Because  of  the  broad  pohcy  issues 
involved,  and  because  these 
proceedings  are  generally  declaratory 
ruling  proceedings,  section  253  petition 
proceedings  initially  will  be  considered 
"peimit-but-disclose"  proceedings. 
Accordingly,  ex  parte  presentations  will 
be  permitted  (unless  the  Commission 
designates  a  particular  proceeding 
"restricted"),  provided  they  are 
disclosed  in  conformance  with 
Commission  ex  parte  rules.  In  addition, 
parties  should  notify  all  parties  of  any 
ex  parte  communications. 

The  Commission  expects  to  be  kept 
informed,  through  ex  parte 
presentations,  of  any  discussions 
between  the  petitioner  and  the  relevant 
state  or  local  entity  regarding  resolution 
of  the  issues  raised  in  the  petition. 

Notwithstanding  the  above,  the 
Conunission  may.  by  subsequent  pubhc 
notice,  prohibit  all  commimication  with 
Commission  personnel  regarding  the 
petition  during  a  defined  period 
preceding  the  anticipated  release  date  of 
the  Commission's  order  regarding  the 
petition. 

FCC  Notice  to  Individuals  Required  by 
the  Paperwork  Reduction  Act 

Pursuant  to  section  253  of  the 
Communications  Act  of  1934,  the 
Commission,  subject  to  enumerated 
exceptions,  must  preempt  the 
enforcement  of  any  state  or  local  statute, 
regulation,  or  legal  requirement  that 
prohibits  or  has  the  effect  of  prohibiting 
the  abihty  of  any  entity  to  provide  any 
interstate  or  intrastate 
telecommunications  service.  Parties 
may  file  petitions  seeking  preemption 
under  section  253.  The  Commission 
must  provide  an  opportimity  for  pubhc 
comment.  All  of  the  information 
collected  would  be  used  to  determine 
whether  the  state  or  local  government 
has  imposed  a  legal  requirement  that 
violates  section  253  of  the  Act. 
Obhgation  to  respond  to  this  collection 
of  information  is  not  mandatory. 

The  pubhc  reporting  for  this 
collection  of  information  is  estimated  to 
average  78.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data,  and  completing  and 
reviewring  the  collection  of  information. 
If  you  have  any  comments  on  this 
burden  estimate,  or  how  we  can 
improve  the  collection,  please  write  to 
the  Federal  Communications 
Commission,  AMD-PERM.  Paperwork 


PERSON  TO  CONTACT  FOR  MFORMATION: 

Mr.  Ron  Harris,  Press  Officer,  telephone: 

(202) 694-1220. 

Maijmrie  W.  Emmoiit, 

Secretary  of  the  Commission. 

(FR  Doc.  9ft-32278  Filed  12-1-98;  12:16  pm) 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1998. 
Jennifir  J.  JohnsMi, 
Secretary  of  the  Board, 
tpt  Doc.  98-32150  Filed  12-2-98;  8:45  am) 
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Reduction  Project  (3060-0859), 
Washington,  EX:  20554.  We  will  also 
accept  your  comments  on  the  burden 
estimate  via  the  Internet  if  you  send 
them  to  jboley@FCC.gov.  Please  do  not 
send  petitions  to  this  address. 

Remember — You  are  not  required  to 
respond  to  a  collection  of  information 
sponsored  by  the  Federal  government, 
and  the  government  may  not  conduct  or 
sponsor  this  collection,  unless  it 
displays  a  currently  valid  OMB  control 
niunber  or  if  we  fail  to  provide  you  with 
this  notice.  This  collection  has  been 
assigned  an  OMB  control  nimiber  of 
3060-0859.  The  foregoing  notice  is 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13, 
October  1. 1995.  44  U.S.C.  Section  3507. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-32158  Filed  12-2-98;  8:45  am) 

BtLUNQ  COM  f712-01-f 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  AND  TME:  Tuesday,  December  8, 
1998  at  10:00  a.m. 

Pt>CE:  999  E  Street,  N.W..  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b),  and  Title  26. 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  December  10, 
1998  at  10:00  a.m. 

puce:  999  E  Street,  N.W.,  Washington, 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Election  of  Officers. 

Notice  of  Proposed  Rulemaking  on 
Treatment  of  Limited  Liability 
Companies  under  the  Federal  Election 
Campaign  Act. 

Revised  Notice  of  Proposed 
Rulemaking  for  Public  Financing  of 
Presidential  Primary  and  General 
Election  Campaigns. 

Administrative  Matters. 


Sunshine  Act  Meeting 

AGENCY  HOtJMNQ  THE  MKETINQ:  Federal 
Maritime  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  63  FR  65792. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m,  December  2, 
1998. 

CHANGE  IN  THE  MEETING:  Addition  to  the 
CLOSED  portion  of  the  meeting,  Item 
2 — Consideration  of  the  Failure  of  Sea- 
Land  Service,  Inc.  to  Comply  with 
Subpenas  Issued  in  Fact  Finding 
Investigation  No.  23. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  C.  Polking,  Secretary,  (202)  523- 
5725. 

Joaepli  C  Polldiig. 
Secretary. 

[FR  Doc.  98-32343  Filed  12-1-98;  3:06  pm] 
BUUNQCOOE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  17,  1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  The  Harvey  Wilson  Family  (to  be 
known  as  The  Piedmont  Family  Limited 
Partnership),  Eatonton,  Georgia;  to 
acquire  voting  shares  of  Peoples 
Bankshares,  Ibc,  Eatonton,  Georgia,  and 
thereby  indirectly  acquire  voting  shares 
of  Peoples  Bank,  Eatonton,  Georgia 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t)y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  comp>anies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
^andards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  28, 
1998. 

A.  Federal  Reserve  Bank  of 
Alinneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  MinneapoUs, 
Minnesota  55480-0291: 

1.  Osceola  Bancorporation,  Inc., 
Osceola,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Chisago 
bancorporation.  Inc.,  Chisago  City, 
Minnesota,  and  thereby  indirectly 
acquire  Chisago  State  Bank,  Chisago 
City,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1998. 
Jennifer  J.  Jolinson. 
Secretary  of  the  Board. 
[FR  Doc.  98-32151  Filed  12-2-98;  8:45  am) 
BILLING  COOE  S210-01-f 
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FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by.  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appHcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  28, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Synergy  Bancshares,  Inc.,  Houma, 
Louisiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Synergy  Bank, 
Houma,  Louisiana  (in  organization). 

B.  Federal  Reserve  Bank  of  Chicago 
(Phihp  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Bancorp  ofRantoul,  Inc.,  Rantoul, 
Illinois;  to  merge  with  Rossville 
Bancorp,  Inc..  Rossville,  Illinois,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Rossville.  Rossville, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  30, 1998. 
Robot  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-32195  Filed  12-2-98;  8:45  am) 
nUJNQ  COOC  tZIO^I-F 


Federal  Register/ Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Notices 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  29, 1998. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  September  29, 
1998.^  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  economy  has 
been  growing  at  a  moderate  rate,  paced 
by  brisk,  albeit  slowing,  increases  in 
spending  by  businesses  and  households, 
while  expansion  in  overall  economic 
activity  has  continued  to  be  restrained 
by  developments  abroad.  Nonfarm 
payroll  employment  grew  somewhat 
more  slowly  over  July  and  August, 
mostly  reflecting  job  losses  in  the 
manufacturing  sector;  the  civilian 
unemployment  rate  was  unchanged  at 
4.5  percent  in  August.  Industrial 
production  has  changed  little  on 
balance  over  recent  months.  Total  retail 
sales  over  July  and  August  were  held 
down  by  a  sharp  contraction  in 
spending  for  motor  vehicles.  Residential 
sales  and  construction  have  remained 
quite  strong  in  recent  months.  Available 
indicators  point  to  continued  growth  in 
business  capital  spending,  but  at  a  more 
moderate  pace  than  in  the  first  half  of 
the  year.  Business  inventory 
accimiulation  slowed  further  in  July. 
The  nominal  deficit  on  U.S.  trade  in 
goods  and  services  narrowed  slightly  in 
July  from  its  second-quarter  average. 
Trends  in  wages  and  prices  have 
remained  stable  in  recent  months. 

Most  interest  rates  have  fallen 
appreciably  since  the  meeting  on 
August  18,  though  yields  on  the  bonds 
of  lower-rated  firms  have  increased  and 
the  number  of  large  banks  have 
tightened  terms  and  standards  for 
making  business  loans.  Broadly  similar 
developments  have  occurred  in  mafor 
foreign  markets.  Share  prices  in  U.S. 
and  global  equity  markets  have 
remained  volatile  and  major  indexes 
have  declined  considerably  further  on 
balance  over  the  intenneeting  period.  In 
foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  declined 
substantially  over  the  intenneeting 


'  Copies  of  the  Minute*  of  the  Federal  Open 
Marliet  Committee  meeting  of  September  29,  1998, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington.  D.C  20551.  The  minutes  are  publUhed 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


period  in  relation  to  other  major 
currencies;  it  was  up  slightly  in  terms  of 
an  index  of  the  currencies  of  the 
developing  countries  of  Latin  America 
and  Asia  that  are  important  trading 
partners  of  the  United  States. 

Growth  of  M2  and  M3  strengthened 
considerably  in  August  and  appeared  to 
have  picked  up  further  in  September, 
partly  reflecting  shifts  of  funds  by 
households  out  of  investments  in 
equities  and  lower-rated  corporate  debt. 
For  the  year  through  September,  both 
aggregates  rose  at  rates  well  above  the 
Committee's  ranges  for  the  year. 
Expansion  of  total  domestic 
nonfinancial  debt  has  moderated 
somewhat  in  recent  months  after  a 
pickup  earlier  in  the  year. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stabihty  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  its  meeting  on 
June  30-July  1  the  ranges  it  had 
established  in  February  for  growth  of 
M2  and  M3  of  1  to  5  percent  and  2  to 
6  percent  respectively,  measiued  from 
the  fourth  quarter  of  1997  to  the  fourth 
quarter  of  1998.  The  range  for  growth  of 
total  domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1999,  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  for 
growth  of  the  monetary  aggregates  and 
debt,  measured  from  the  fourth  quarter 
of  1998  to  the  fourth  quarter  of  1999. 
The  behavior  of  the  monetary  aggregates 
will  continue  to  be  evaluated  in  the 
light  of  progress  toward  price  level 
stability,  movements  in  their  velocities, 
and  developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  decreasing  the  federal 
funds  rate  to  an  average  of  around  5-1/ 
4  percent.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  a  slightly  higher  federal 
funds  rate  might  or  a  somewhat  lower 
federal  funds  rate  would  be  acceptable 
in  the  intenneeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  some 
moderation  in  the  growth  in  M2  and  M3 
over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  November  24,  1998. 
Donald  L.  Kohn. 

Secretary.  Federal  Open  Market  Committee. 
(FR  Doc.  98-32152  Filed  12-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtMJse  and  Mental  Health 
Services  Administration 

Agency  Infonmation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  pubUsh 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Qearance  OfBcer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utihty;  (b)  the  accvuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  State  Treatment  and 
Needs  Assessment  Program  Studies 
(OMB  No.  0030-018»— Revision) 

SAMHSA's  Center  for  Substance 
Abuse  Treatment  (CSAT),  as  part  of  its 
State  Treatment  and  Needs  Assessment 
Program  (STNAP),  awards  contracts  to 
States  to  conduct  studies  for  the 
purpose  of  determining  the  need  and 
demand  for  substance  abuse  treatment 
within  each  State.  In  order  to  receive 
funds  from  the  Substance  Abuse 
Preventioh  and  Treatment  Block  Grant, 


States  must  submit  in  their  annual  block 
grant  applications  an  assessment  of 
service  needs  Statewide,  at  the  sub-state 
level,  and  for  specified  population 
groups  (as  required  by  Section  1929  of 
the  Public  Health  Service  Act).  Most 
States  plan  to  conduct  an  adult 
telephone  household  survey  to  collect 
infonnation  on  needed  treatment  for 
substance  abuse/dependence.  In 
addition,  many  States  plan  to  conduct  a 
variety  of  more  focused  studies  which 
will  collect  data  on  treatment  need  in 
special  populations,  including 
adolescents,  pregnant  women,  American 
Indians,  arrestees  and  other  criminal 
justice  populations. 

This  submission  reflects  changes  to 
•the  previously  approved  annual  burden 
for  survey  activities  in  two  States 
previously  funded  (changes  to  their 
previously  approved  survey  plans)  and 
in  the  nine  States  receiving  new 
contracts  in  FY  1998  that  are  engaging 
in  primary  data  collection.  The  burden 
will  be  as  presented  below: 


Previous  submission 

Decnaae:  (Adolescent  Survey  not  being  done) 
NewActMHes: 

Household  Telephone  Sunwys 

Criminal  justice  populations  „ 

Medkaid  redpienis „_ ^ 

Other  population  groups .... 

Treatment  providers 

Treatment  clients 


Total 


Total  No.  of 
respondents 


75,521 
-3,000 

5,567 
1,590 
1,556 
1.733 
360 
600 


83,927 


Naof 

resporftes/ 
respondent 


1 
1 

1 
1 
1 
1 
1 
2.7 


Hours/ 


0.54 
0.55 

0.55 
.87 

0.55 
.53 
.81 

0.45 


Anrxialzed 
burden  hours 


41.083 
-1.650 

3,062 
U77 
856 
919 
291 
729 


46.677 


Send  comments  to  Nancy  Pearce, 
SAMHSA,  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  27, 1998 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc  gS-32194  Filed  12-2-98;  8:45  am] 
BIUMQ  CODE  41t2-aO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Latioratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AQENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currentiy 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  ciurently  certified  laboratories 
will  be  pubUshed  during  the  first  week 
of  each  month,  and  updated  to  include 


laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  Usted  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://www.health.org 

FOR  FURTHER  MFORMATKM  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel: (301)  443-6014. 
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SPECIAL  NOTE:  Our  office  moved  to  a 
different  building  on  May  18, 1998. 
Please  use  the  above  address  for  all 
regiilar  mail  and  correspondence.  For  all 
overnight  mall  service  use  the  following 
address:  Division  of  Workplace 
Programs,  5515  Security  Lane,  Room 
815,  Rockvllle,  Maryland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  E>rug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  PubUc  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
appUcant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
appUcant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  In  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  It  has  met  minlmiun 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minlmiun  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  Wl  53227,  414-328-7840 
(formerly:  Bayshore  Clinical  Laboratory) 

Advanced  Toxicology  Network,  15201  East  I- 
10  Freeway,  Suite  125,  Channelview,  TX 
77530,  713-457-3784  /  800-888-^063 
(formerly:  Drug  Labs  of  Texas,  Premier 
Analytical  Laboratories) 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255-2400 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931  /  334-263-5745 

Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati,  OH  45229,  513-585-9000 
(formerly:  Jewish  Hospital  of  Cincinnati, 
Inc.) 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA,  20151,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866  / 
800-433-2750 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787  /  800-242-2787 

Baptist  Medical  Center — Toxicology 

Laboratory,  9601  1-630,  Exit  7.  Little  Rock, 
AR  72205-7299,  501-202-2783  (formerly: 


Forensic  Toxicology  Laboratory  Baptiat 
Medical  Center) 
Cedars  Medical  Center,  Department  of 
Pathology.  1400  Northwest  12th  Ave., 
Miami.  FL  33136,  305-325-5784 
Clinical  Reference  Lab,  8433  Quiviia  Rd.. 
Lenexa,  KS  66215-2802,  800-445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652  / 
417-269-3093  (formerly:  Cox  Medical 
Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box  88- 
6819.  Great  Lakes.  IL  6008fr-6819,  847- 
688-2045  /  847-688-4171 

Diagnostic  Services  Inc..  dba  DSI.  12700 
Westlinks  Drive,  Fort  Myers.  FL  33913, 
941-561-8200  /  800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC.  1229  Madison  St..  Suite 
500.  Nordstrom  Medical  Tower.  Seattle. 
WA  98104,  800-898-0180  /  206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories.* 
14940-123  Ave..  Edmonton.  Alberta, 
Canada  T5V  1B4,  800-661-9876  /  403- 
451-3702 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 

Camma-Dynacare  Medical  Laboratories.*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ON.  Canada  N6A  1P4,  519-679- 
1630 

General  Medical  Laboratories,  36  South 
Brooks  St.  Madison,  WI  53715,  608-267- 
6267 

Hartford  Hospital  Toxicology  Laboratory,  80 
Seymour  St.,  Hartford,  CT  06102-5037. 
860-545-6023 

Info-Meth.  112  Crescent  Ave.,  Peoria.  IL 
61636,  800-752-1835  /  309-671-5199 
(formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

LabCorp  Occupational  Testing  Services,  Inc.. 
1904  Alexander  Drive.  Research  Triangle 
Park,  NC  27709,  919-672-6900  /  800-833- 
3984  (formerly:  CompuChem  Laboratories, 
Inc.;  CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

LabCorp  Occupational  Testing  Services,  Inc., 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118  901-795-1515/800-223-6339 
(formerly:  MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214.  913-888-3927  /  80O- 
728-4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne.  Inc.) 

Laboratory  Corporation  of  America,  888 
Willow  St.,  Reno,  NV  89502,  702-334- 
3400  (formerly:  Sierra  Nevada  Laboratories, 
Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 


4986/908-526-2400  (formerly:  Roche 
Biomedical  Laboratories.  Inc.) 
Laboratory  Specialists,  Inc.,  1111  Newton  St, 

Gretna.  LA  70053.  504-361-8989/800- 

433-3823 
Marshfield  Laboratories.  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave.. 

Marshfield,  WI  54449,  715-389-3734/ 
800-331-3734 
MAXXAM  Aiialytics  Inc.*,  5540  McAdam 

Rd.,  Mississauga,  ON,  Canada  L4Z  IPl. 

905-890-2555,  (formeriy:  NOVAMANN 

(Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 

Laboratory.  Deparbnent  of  Pathology.  3000 

Arlington  Ave..  Toledo,  OH  43614. 419- 

383-5213 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D.  St.  Paul.  MN  55112.  800-832-3244/ 
612-636-7466 
Methodist  Hospital  Toxicology  Services  of 

Clarian  Health  Partners.  Inc.  Department 

of  Pathology  and  Laboratory  Medicine. 

1701  N.  Senate  Blvd.,  Indianapolis.  IN 

46202.  317-929-3587 
MetroLab-Legacy  Laboratory  Services.  1225 

NE  2nd  Ave..  Portland.  OR  97232.  503- 

413-4512.  800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center. 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive.  Minneapolis,  Minnesota  55417. 

612-725-2088 
National  Toxicology  Laboratories.  Inc..  1100 

California  Ave..  Bakersfield.  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc..  1141  E.  3900 

South.  Salt  Lake  City,  UT  84124,  800-322- 

3361/801-268-2431 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972, 541-341-8092 
Pacific  Toxicology  Laboratories.  1519  Pontius 

Ave..  Los  Angeles.  CA  90025.  310-312- 

0056  (fOTmerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories, 

11604  E.  Indiana.  Spokane.  WA  99206. 

509-926-2400  /  800-541-7891 
PharmChem  Laboratories.  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025,  650- 

328-6200/800-446-5177 
PharmChem  Laboratories.  Inc.,  Texas 

Division.  7610  Pebble  Dr.,  Fort  Worth.  TX 

76118,  817-595-0294  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St.,  Overland  Park,  KS  66210,  913- 

339-0372 / 800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 

San  Diego.  CA  92111.  619-279-2600/800- 

882-7272 
Quest  Diagnostics  Incorporated.  4444 

Giddings  Road,  Auburn  Hills,  MI  48326, 

810-373-9120/800-444-0106  (formerly: 

HealthCare/Preferred  Laboratories, 

HealthCare/MetPath,  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  Incorporated.  National 

Center  for  Forensic  Science,  1901  Sulphur 

Spring  Rd.,  Baltimore,  MD  21227,  410- 

536-1485  (formerly:  Maryland  Medical 

Laboratory,  Inc.,  National  Center  for 

Forensic  Science,  CORNING  National 

Center  for  Forensic  Science) 
Quest  Diagnostics  Incorporated,  4770  Regent 

Blvd.,  Irving.  TX  75063.  800-526-0947/ 


972-916-337 
Laboratories, 
Clinical  Laboi 

Quest  Diagnosti 
Greentiee  Rd. 
PA  15220-36: 
7733  (former! 
Inc..  Med-Che 
Laboratories,  i 
Laboratories) 

Quest  Diagnosti 
Schuetz  Rd.,  I 
288-7293/31 
Metropolitan 
CORNING  Cli 
Central  Divisi 

Quest  Diagnosti 
Mission  Valle 
4406.  800-44( 
(formerly:  Nic 
Institute  Subs 
CORNING  Ni( 
Clinical  Laboi 

Quest  Diagnostii 
Malcolm  Ave. 
393-5590  (for 
CORNING  Me 
CORNING  Cli 

Quest  Diagno8ti( 
Blvd..  Wood  I 
(formerly:  Mei 
MetPath  Clini 
Clinical  Labor 

Scientific  Testin 
Southlake  Blv 
804-37&-913( 

Scott  &  White  Di 
S.  31st  St..  Tei 
3788/254-77 

S.ED.  Medical  I 
Blvd..  Albuqu 
6300/800-99! 

SmithKline  Bee< 
3175  Presiden 
770-452-1 59C 
Science  Labor 

SmithKline  Bee< 
8000  Sovereig 
214-637-7236 
Science  Labor 

SmithKline  Bee< 
801  East  Dixie 
352-787-9O0€ 
Physicians  Lai 

SmithKline  Bee< 
4O0  Egypt  Rd. 
877-7484 /61( 
SmithKline  Bi 

SmithKline  Bee< 
506  E.  State  PI 
847-447-437S 
International  1 

SmithKline  Bee( 
7600  Tyrone  / 
818-989-252C 

South  Bend  Mec 
Lafayette  Blvd 
219-234-4176 

Southwest  Laboi 
Rd.,  Tempe.  A 

Sparrow  Health 
Center.  St.  La\ 
Saginaw,  Lans 
0520  (formerl) 
Healthcare  Syi 
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972-916-3376  (formerly:  Damon  Qinical 
Laboratories.  Damon/MetPath,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentiee  Rd.,  4  Parkway  Ctr.,  Pittebuigh, 
PA  15220-3610,  800-574-2474/412-920- 
7733  (formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated.  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146,  800- 
288-7293/314-991-1311  (formerly: 
Metropolitan  Reference  Laboratories,  Inc., 
CORNING  Clinical  Laboratories,  South 
Central  Division) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA  92108- 
4406. 800-446-4728/619-686-3200 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608.  201- 
393-5590  (formerly:  MetPath.  Inc., 
CORNING  MetPath  Clinical  Laboratories. 
CORNING  Clinical  Laboratory) 

Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd..  Wood  Dale,  IL  60191.  630-595-3888 
(formerly:  MetPath,  Ina,  CORNING 
MetPath  Clinical  Laboratories.  CORNING 
Clinical  Laboratories  Inc.) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd..  Richmond,  VA  23236. 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory.  600 
S.  31st  St.,  Temple.  TX  76504.  800-749- 
3788/254-771-8379 

S.E.D.  Medical  Laboratories.  5601  Office 
Blvd..  Albuquerque.  NM  87109,  505-727- 
6300/800-999-5227 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta.  GA  30340, 
770-452-1590  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row.  Dallas.  TX  75247, 
214-637-7236  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
801  East  Dixie  Ave..  Leesburg.  FL  34748. 
352-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
4O0  Egypt  Rd.,  Norristown,  PA  19403.  800- 
877-7484  /  610-631-4600  (formerly: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg.  IL  60173, 
847^47-4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520 / 800-877-2520 

South  Bend  Medical  Foundation.  Inc..  530  N. 
La&yette  Blvd..  South  Bend.  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd..  Tempe,  AZ  85283.  602-438-8507 

Sparrow  Health  System,  Toxicology  Testing 
Canter.  St.  Lawrence  Campus,  1210  W. 
Saginaw.  Lansing,  MI  48915,  517-377- 
0520  (formerly:  St.  Lawrence  Hospital  & 
Healthcare  System) 


St.  Anthony  Hospital  Toxicology  Laboratory. 
1000  N.  Lee  St.,  Oklahoma  City,  OK  73101. 
405-272-7052 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane,  Suite  B.  Lower  Level. 
Columbia.  MO  65202.  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave..  Miami,  FL  33166.  305-593- 
2260 

UNILAB,  18408  Oxnard  St..  Tarzana.  CA 
91356.  800-492-0800/818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

Universal  Toxicology  Laboratories.  LLC, 
10210  W.  Highway  80.  Midland,  Texas 
79706.  915-561-8851/888-953-8851 

UTMB  Pathology-Toxicology  Laboratory. 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division,  301 
University  Boulevard.  Room  5.158.  Old 
John  Sealy.  Galveston,  Texas  77555-0551. 
409-772-3197 

The  following  laboratory  has  voluntarily 
withdrawn  from  the  National  Laboratory 
Certification  Program  as  of  October  30. 1998: 
Presbyterian  Laboratory  Services,  5040 
Airport  Center  Parkway.  Charlotte.  NC 
28208.  800-473-6640/704-943-3437 
•  The  Standards  Council  of  Canada  (SOC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  (>eriodic  on-site  insf>ections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  direcUy 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Upon  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the  laboratory 
(Federal  Register.  16  July  1996)  as  meeting 
the  minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing"  (59 
Federal  Register,  9  June  1994.  Pages  29908- 
29931).  After  receiving  the  DOT  certification, 
the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories 
and  participate  in  the  NLCP  certification 
maintenance  program. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  98-32206  Filed  12-2-98;  8:45  am) 
BHXMO  CODE  41«0-2I>-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-010-6700-10;  IDI-32153] 

Notice  of  Realty  Action;  Classification 
and  Conveyance  of  Lands  for 
Recreation  and  Public  Purposes,  Ada 
County,  Idaho 

SUMMARYiThe  following  described 
public  land  in  Ada  County,  Idaho,  bas 
been  Examined  and  found  suitable,  and 
is  bereby  classified  for  recreation  and 
pubUc  purposes,  euid  for  conveyance  to 
tbe  aty  of  Boise  City  under  tbe 
provisions  of  tbe  Recreation  and  Public 
Purposes  (R&PP)  Act  of  June  14, 1926. 
as  amended  (43  U.S.C.  869  et  seq.J: 

Boise  Meridian,  Ada  County,  Idaho 

T.  3  N.,  R.  3  E.,  section  32:  Lot  3; 
Containing  45.33  acres 

DATES:  On  or  before  January  14, 1999, 
interested  parties  may  submit  comments 
to  the  Bruneau  Area  Manager  at  tbe 
address  below  regarding  tbe  proposed 
classification  or  conveyance  of  the 
lands. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Sullivan,  National  Conservation  Area 
Manager,  at  (208)  384-3338.  Information 
relating  td  this  appUcation.  including 
tbe  environmental  assessment,  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Lower  Snake  River 
District  Office.  3948  Development 
Avenue,  Boise,  Idaho  83705. 
SUPPLEMENTARY  INFORMATION:  The  Qty 
of  Boise  City  has  filed  application  to 
obtain  the  above-described  pubUc  lands 
under  the  R&PP  Act  for  the  purpose  of 
including  them  within  the  Oregon  Trail 
Histonc  Reserve.  The  lands  will  be 
developed  and  managed  for  educational, 
interpretive,  and  recreational  purposes, 
as  described  in  the  City's  Oregon  Trail 
Resource  Management  Plan.  Publication 
of  this  notice  in  the  Federal  Register 
segregates  the  above  described  public 
lands  from  operation  of  the  pubUc  land 
laws  and  the  mining  laws,  except  for 
mineral  leasing  and  conveyance  imder 
the  R&PP  Act.  The  segregative  effect 
will  automatically  expire  upon  issuance 
of  a  deed  to  tbe  Qty  of  Boise  Qty  or  18 
months  bom  tbe  date  of  this  notice, 
whichever  occurs  first. 

Classification  Comment 

Interested  parties  may  submit 
comments  regarding  whether  the  lands 
being  classified  are  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  futiu^  use  or  uses  of  tbe 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  tbe  use 
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is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  apphcation  and  plan  of 
development,  whedier  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  conveyance 
decision.or  any  other  factor  not  directly 
related  to  the  suitability  of  the  land  for 
the  stated  purpose.  Adverse  comments 
will  be  reviewed  by  the  District 
Manager.  In  the  absence  of  any  Adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  The  conveyance  of  the 
lands  wrill  not  occur  until  after  the 
classification  becomes  effective,  and 
will  be  subject  to  the  following  terms, 
covenants,  conditions,  and  reservations: 

Excepting  and  Reserving  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  together  with  the  right 
to  mine  and  remove  the  same  under 
appUcable  laws  and  regulations. 

Subject  to: 

3.  An  easement  for  telephone  and 
telegraph  purposes  granted  to  the 
American  Telephone  and  Telegraph 
Company,  recorded  October  1, 1941,  in 
Book  17.  Page  473,  as  Instnmient  No. 
207728,  Official  Records  of  Ada  County, 
Idaho. 

4.  An  assignment  of  easement  for 
telephone  and  telegraph  purposes  in 
favor  of  Mountain  States  Telephone  and 
Telegraph  Company,  recorded  April  29, 
1974,  as  histrument  No.  883372,  Official 
Records  of  Ada  County,  Idaho. 

5.  An  easement  to  Idaho  Power 
Company  for  transmission  line  No.  912 
and  a  future  transmission  Une,  as 
described  in  Gift  Deed  recorded 
February  16, 1995,  as  histrument  No. 
95010554,  Official  Records  of  Ada 
Coimty,  Idaho. 

6.  Reservations,  easements,  and 
restrictions  for  powerlines  and  right-of- 
way  easements  as  reserved  in  Gift  Deed 
recorded  February  16, 1995,  as 
Instnmient  No.  95010554,  Official 
Records  of  Ada  County.  Idaho. 

7.  A  right-of-way  for  railroad  purposes 
granted  to  the  Idaho  Central  Railroad  on 
February  17.  1888,  under  the  authority 
of  the  Act  of  March  3,  1875  (43  U.S.C. 
934-939;  18  Stat.  482);  Right-of-Way  No. 
IDI-1074. 


Dated:  November  20, 1998. 
Signe  Sather-BIair, 

Bnineau  Area  Manager. 

[PR  Doc.  98-32200  Filed  12-2-98;  8:45  ami 

BILUNQ  COOE  4ai»-QO-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Revision  of  Form  MMS-2005,  Oil  and 
Gas  Lease  of  Submerged  l^nds  Under 
ttie  Outer  Continental  Shelf  Lands  Act 

ACTION:  Notice  of  public  workshop  and 
extension  of  comment  period. 

SUMMARY:  This  notice  announces  a 
pubhc  workshop  that  the  MMS  will 
conduct  to  acquire  information 
pertinent  to  revision  of  Form-2005,  Oil 
and  Gas  Lease  of  Submerged  Lands 
Under  the  Outer  Continental  Shelf 
Lands  Act.  The  purpose  of  the 
workshop  is  to  discuss  the  plain 
language  revisions  to  the  form.  This 
workshop  is  being  held  in  conjunction 
with  the  MMS  sponsored  Information 
Transfer  Meeting.  We  are  also  giving 
notice  that  we  are  extending  the 
comment  period  on  the  Notice  of 
Revision  of  Fonn-2005,  which  was 
pubhshed  in  the  Federal  Register  on 
November  9.  1998  (63  FR  60380).  The 
comment  period  is  extended  to  January 
8, 1999. 

DATES:  MMS  vdll  conduct  the  workshop 
from  1  to  3:30  p.m.  on  Thursday, 
December  10. 

ADDRESSES:  MMS  will  hold  the 
workshop  at  the  Airport  Hilton  in 
Kenner,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman,  202-208-3822  or  e-mail 
to  Terry.Holman@mms.gov.  Comments 
may  be  sent  to  Terry  Holman,  Minerals 
Management  Service,  Mail  Stop  4230, 
1849  C  Street.  NW.,  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  MMS  has 
determined  that  Form  MMS-2005,  the 
lease  document,  needs  revision  due  to 
changes  in  regulations  since  it  was  last 
reviewed  in  1986.  MMS  has  revised  the 
form  to  reflect  plain  English  and  has 
rewritten  it  for  clarity  and  organization. 
To  reduce  the  need  for  future  revisions 
to  the  document  due  to  changes  in 
regulations.  MMS  refers  the  Lessee  to 
applicable  laws,  and  rules  and 
regulations  of  the  Department.  Much  of 
the  wording  of  existing  Form  MMS  2005 
that  specifically  cites,  incorporates  by 
reference,  or  restates  statutory  and 
regulatory  requirements  is  therefore 
deleted  firom  the  proposed  revision. 


Dated:  November  25. 1998. 
C3mtlua  Quartennain, 
Director.  MinemJs  Management  Service. 
[FR  Doc  98-32175  Filed  12-2-98;  8:45  am] 
BILUNO  COOE  431(MIR-M 

DEPARTMENT  OF  THE  INTERIOR 

[DES  98-54] 

Groundwater  Replenishment  System, 
Orange  County,  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availabiUty  of  the  draft 

program  environmental  impact  report/ 

tier  1  environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  Cafifomia 
Environmental  Quahty  Act  (CEQA)  and 
the  National  Environmental  PoUcy  Act 
(NEPA)  of  1969  (as  amended),  the 
Orange  County  Water  District  and  the 
Orange  County  Sanitation  District  and 
the  Bureau  of  Reclamation 
(Reclamation)  as  lead  agencies  have 
prepared  a  joint  draft  program 
environmental  impact  report/tier  1 
environmental  impact  statement 
(Program  EIR/Tier  1  EIS)  for  a 
Groundwater  Replenishment  System  in 
Orange  County,  Cahfomia. 
DATES:  A  60-day  public  review  period 
begins  with  the  publication  of  this 
notice.  Pubhc  hearings  are  anticipated 
to  be  held  during  January  1999  in 
Orange  County,  California. 
ADDRESSES:  Written  comments  on  the 
Program  EIR/Tier  1  EIS  should  be 
addressed  to  either  Ms.  Tama  Snow, 
Senior  Engineer,  Orange  County  Water 
District,  P.O.  Box  8300,  Foimtain  Valley, 
Cahfomia  92728-8300,  telephone:  714- 
378-3213;  or  Mr.  Del  Kidd. 
Environmental  Protection  Specialist, 
Bureau  of  Reclamation,  Lower  Colorado 
Region,  P.O.  Box  61470,  Boulder  City, 
Nevada  89006-1470,  telephone:  714- 
293-8698.  If  requesting  copies  of  the 
document,  contact  Tama  Snow, 
telephone:  714-378-3213. 
SUPPt-EMENTARY  INFORMATION:  The 
Orange  County  Water  District  (OCWD) 
and  the  County  Sanitation  District  of 
Orange  County  (CSDOC)  propose  to 
develop  and  advance  water  treatment 
plant,  pipeline  and  related  facilities 
within  the  Cities  of  Fountain  Valley, 
Santa  Ana,  Orange,  Garden  Grove,  and 
Anaheim.  The  Groundwater 
Replenishment  System  (Project)  would 
further  process  water  from  the  County 
Sanitation  Districts  of  Orange  County. 
The  water  from  CSDOC,  which  is 
typically  discharged  into  the  ocean, 
would  be  treated  through  a 
sophisticated,  advanced  water  treatment 
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Dated:  Noven 
John  A.  Jolmsoi 

Deputy  Director 

Office. 

[PR  Doc.  98-32: 

BIUJNQ  COOE  431( 


Federal  Register / Vol.  63,  No.  232 / Thursday,  E)ecember  3,  1998 /Notices 


66815 


lent  Service. 
■2-98;  8:45  am) 


ility  of  the  draft 
mpact  report/ 
act  statement. 


process  that  would  include 
microfiltration,  reverse  osmosis  and 
disinfection.  The  microfiltration  process 
uses  a  series  of  microscopically  fine 
filters  to  remove  fine  particles,  nitrogen, 
salts,  and  organic  matter  that  might  he 
in  the  water.  The  water  from  this 
advanced  treatment  process  would  be  of 
better  quality  than  the  current  water  that 
is  in-filtered  into  the  groundwater  basin 
from  the  Santa  Ana  River  and  would 
surpass  (be  cleaner  and  better  than)  the 
drinking  water  standards  set  by  the  U.S. 
Environmental  Protection  Agency,  the 
CaUfomia  Department  of  Health 
Services  and  other  health  and  regulatory 
agencies. 

The  water  from  this  process  would  be 
piped  to  injection  wells  to  create  a 
barrier  against  saltwater  intrusion  and  to 
a  spreading  basin  for  infiltration  into  the 
groundwater  basin.  The  Project  woidd 
provide  a  new,  reliable  water  supply  to 
meet  increased  demands  for  potable 
water  within  the  (XJWD  service  area 
and  continue  to  protect  the  existing 
groimdwater  from  further  contamination 
from  seawater  intrusion.  The  Project 
water  would  tilso  be  used  to  supplement 
the  existing  Green  Acres  Project,  which 
uses  recycled  water  for  landscape 
irrigation  and  industrial  appUcations. 
The  Project  would  help  reduce  the 
dependency  on  the  uncertain  water 
supplies  ciurently  received  from 
ncothem  California  and  the  Colorado 
River. 

Extensive  evaluations  have  been 
conducted  over  the  past  seven  years  to 
define  and  determine  the  water  supply 
alternatives  to  meet  the  future  needs  of 
Orange  Coimty  Water  District's 
customers.  The  Project  was  identified  to 
be  one  of  the  most  rehable  and  cost 
efiective  project  alternatives  for 
providing  a  new  local  water  supply  to 
Orange  County.  The  Project  would  be 
implemented  in  three  phases.  Phase  I 
would  be  implemented  by  the  year  2003 
and  would  supply  50,000  acre-feet  per 
year  (afy)  (one  afy  is  sufficient  water  to 
supply  two  famihes  of  four  for  an  entire 
year).  Phases  n  and  in  would  supply  an 
additional  25,000  afy  by  the  years  2010 
and  2020  respectively,  or  sooner  if 
required. 

Dated:  November  20, 1998. 

John  A.  Johnson, 

Deputy  Director.  Resource  Management 
Office. 

(FR  Doc.  98-32204  Filed  12-2-98;  8:45  am] 

BIUJNO  CODE  4310-*«-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

SES  Performance  Review  Board 

AGENCY:  Agency  for  International 
Development,  IDCA. 
ACTION:  Notice  of  Membership  Roster  for 
the  Agency's  Senior  Executive  Service 
(SES)  Performance  Review  Board  (PRB). 

SUMMARY:  This  notice  lists  approved 
SES  executives  and  pubhc  members 
who  vnll  comprise  a  standing  roster  for 
service  fixim  1998  to  the  year  2000  on 
the  Agency's  SES  Performance  Review 
Board. 

The  Agency  will  use  this  roster  to 
select  members  for  the  Board  each  year. 
The  standing  roster  is  as  follows: 
Kathryn  Cunningham 
Corbett  Flaimery 
David  Hales 
Richard  Nygard 
Elmer  Owens 
Duff  Gillespie 
Peter  Kimm 
Robert  Lester 
EUzabeth  Maguire 
Singleton  McAllister 
James  SulUvan 
Roxann  Van  Dusen 

To  serve  as  public  members: 
Lenora  Alexander 
Leon  Hollins 
Paul  Logan 
Maxine  Leftwich 
Judith  Neill 
Jay  Schulman 

FOR  FURTHER  INFORMATION  CONTACT: 
Mehssa  McCoy  (202)  712-1781. 

Dated:  November  24, 1998. 

Sherrie  Hailstroks, 

Executive  Secretary,  Performance  Review 
Board. 

[FR  Doc.  98-32196  Filed  12-2-98;  8:45  am] 
BILUNQ  CODE  6116-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  1999  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
PoUcing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  annoiuices  the 
availabihty  of  Universal  Hiring  Program 
(UHP)  grants  to  pay  up  to  75  percent  of 
the  total  salary  and  benefits  for  new 
officers  over  three  years,  and  up  to  a 
maximum  of  $75,000  per  officer,  with 


the  remainder  to  be  paid  by  state  or 
local  funds.  Funding  will  begin  once  the 
newjofficers  have  been  hired  or  on  the 
date  of  the  award,  whichever  is  later, 
and  will  be  paid  over  the  course  of  the 
grant.  Funding  may  not  be  applied  to 
officers  hired  pre-award  without  written 
authorization  from  the  COPS  Office.  All 
pohcing  agencies,  as  well  as 
jurisdictions  seeking  to  estabUsh  new 
pohcing  agencies,  are  ehgible  to  apply 
for  this  program. 

DATES:  AppUcation  deadlines  for  UHP 
and  COPS  in  Schools  are  December  4, 
1998,  and  February  5,  April  2,  June  4 
and  July  16, 1999.  If  your  agency 
previously  was  awarded  a  FAST, 
AHEAD,  or  UHP  grant,  you  may  request 
additional  officers  at  any  time. 

ADDRESSES:  To  obtain  a  copy  of  an 
apphcation  or  for  more  information,  call 
the  U.S.  Department  of  Justice  Response 
Center  at  (202)  307-1480  or  1-800-421- 
6770. 

FOR  FURTHER  INFORMATION  CONTACT: 
TTie  U.S.  Department  of  Justice 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770.  The  UHP  apphcaUon 
and  information  on  the  COPS  Office 
also  are  available  on  the  Internet  via  the 
COPS  web  site  at: 
http  ://www.  usdoj  .go  v/cops. 

SUPPLEMENTARY  INFORMATION: 
Overview 

The  Violent  Crime  Control  and  law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  nu'al  routes  in  this  nation. 
The  Universal  Hiring  Program  (UHP) 
enables  interested  agencies  to 
supplement  their  cturent  sworn  forces, 
or  interested  jiuisdictions  to  establish  a 
new  «gency,  through  Federal  grants  for 
up  to  three  years.  All  pohcing  agencies, 
as  well  as  jtirisdictions  seeking  to 
estabhsh  new  pohcing  agencies,  are     ' 
ehgi6le  to  apply  for  this  program. 

Grants  will  be  made  for  up  to  75 
percent  of  the  total  salary  and  benefits 
for  each  new  officer  over  three  years, 
and  up  to  a  maximum  of  $75,000  per 
officer,  with  the  remainder  to  be  paid  by 
state  or  local  funds.  Funding  will  begin 
once  the  new  officers  have  been  hired 
or  on  the  date  of  the  award,  whichever 
is  later,  and  will  be  paid  over  the  course 
of  the  grant.  Funding  may  not  be 
apphed  to  officers  hired  pre-award 
without  written  authorization  from  the 
COPS  Office. 

Waivers  of  the  non-Federal  matching 
requirement  may  be  requested  under 
UHP,  but  will  b>e  granted  only  upon  a 
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showing  of  extraordinary  fiscal 
hardship. 

Gen's  grant  funds  must  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to  futiu^ 
officer  hiring.  In  other  words,  any  hiring 
under  UHP  must  be  in  addition  to,  and 
not  in  lieu  of,  officers  that  otherwise 
would  have  been  hired.  All  grant 
recipients  must  develop  a  vtnitten  plan 
to  retain  their  COPS-funded  officer 
positions  after  Federal  funding  has 
ender.  This  plan  must  be  submitted  to 
the  COPS  Office  with  your  application. 

In  hiring  additional  officers  under  the 
UHP,  agencies  may  not  reduce  the  scope 
of  their  customary  screening  and 
training  procedures,  and  must  include 
community  policing  principles  in  their 
training  curricula. 

An  award  under  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
consideration  of  any  agency's  efigibility 
for  a  grant  under  other  COPS  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this  program 
is  16.710. 

Dated:  November  20, 1998. 
JoMph  E.  Brann, 

Director. 

[FR  Doc.  98-32197  Filed  12-2-98;  8:45  am] 

BtLUNQ  COOE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  1999  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  annoimces  a  new 
grant  program,  COPS  in  Schools, 
designed  to  combat  school  violence  by 
helping  local  law  enforcement  agencies 
hire  commvuiity  poUcing  officers  to 
work  in  schools.  This  program  provides 
an  incentive  for  law  enforcement 
agencies  to  build  working  relationships 
with  schools  and  to  use  community 
policing  efforts  to  combat  school 
violence.  The  COPS  in  Schools  program 
will  help  reduce  the  local  match 
requirement  for  local  law  enforcement 
agencies  seeking  to  hire  additional  new 
officers  to  be  used  in  or  around  schools. 
DATES:  Use  the  Universal  Hiring 
Program  application  to  apply  for  COPS 
in  Schools  grants.  The  appfication 
deadlines  are  December  4,  1998, 
February  5,  April  2,  Jime  4  and  July  16, 
1999.  If  your  agency  already  was 
awarded  a  FAST,  AHEAD  or  UHP  grant, 
you  may  request  additional  officers  at 


any  time.  Note  on  your  application  if 
you  are  requesting  officers  that  will  be 
assigned  to  primary  or  secondary 
schools. 

ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  more  information, 
please  call  the  U.S.  Department  of 
Justice  Response  Center  at  1-800-421- 
6770  or  (202)  307-1480,  or  visit  the 
COPS  web  site  at  http:// 
www.usdoj.gov/cops/. 

Departments  that  have  a  pending 
application  under  the  Universal  Hiring 
Program  that  are  interested  in  applying 
that  request  to  the  COPS  in  Schools 
initiative  should  contact  their  grant 
advisor  at  1-800-421-6770. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  U.S.  Department  of  Justice 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770  or  your  grant  advisor. 
SUPPt.EMENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  in  this  nation. 
The  COPS  in  Schools  program  is 
specifically  designed  to  combat  school 
violence. 

Many  communities  are  discovering 
that  trained,  sworn  Law  enforcement 
officers  assigned  to  schools  make  a 
difference.  The  presence  of  these 
officers  provide  schools  with  on-site 
security  and  a  direct  link  to  local  law 
enforcement  agencies. 

Commimity  policing  officers  typically 
perform  a  variety  of  functions  within 
the  school  including,  teaching  crime 
prevention  and  substance-abuse  classes, 
monitoring  troubled  students,  and 
building  respect  for  law  enforcement 
among  students.  School  Resoinrce 
Officers  combine  the  functions  of  law 
enforcement  and  education. 

To  help  hire  community  policing 
officers  to  work  in  schools,  the  COPS 
Office  is  offering  up  to  $60  million  to 
local  law  enforcement  agencies.  The 
COPS  in  Schools  initiative  provides  an 
incentive  for  law  enforcement  agencies 
to  build  working  relationships  with 
schools  to  use  community  policing 
efforts  to  combat  school  violence. 

The  COPS  in  Schools  initiative 
reduces  the  local  match  requirement  for 
law  enforcement  agencies  seeking  to 
hire  additional  officers  in  and  around 
schools. 

Grants  will  be  awarded  to  provide  for 
a  designated  portion  of  the  salary  and 
benefits  of  each  new  officer  over  three 
years.  The  maximimi  is  $125,000  per 


officer;  any  remainder  is  paid  with  state 
or  local  funds.  Funding  begins  when 
new  officers  are  hired  or  on  the  award 
date  (whichever  is  later).  Funds  are 
distributed  over  the  course  of  the  grant. 

COPS  grants  must  not  replace  funds 
that  eligible  agencies  otherwise  would 
have  devoted  to  hire  officers  in  the 
future.  In  other  words,  any  hiring  imder 
the  COPS  in  Schools  program  must  be 
in  addition  to,  not  in  lieu  of,  officers 
that  otherwise  would  have  been  hired. 
Grant  recipients  must  develop  a  written 
plan  to  retain  their  COPS-funded  officer 
positions  after  Federal  funding  ends. 
This  plan  must  be  submitted  with  the 
application. 

To  be  eligible  to  receive  funding 
under  this  grant  program,  applicants 
must  be  eligible  to  receive  funding 
under  the  current  guidelines  established 
for  the  Universal  Hiring  Program  (UHP). 
UHP  guidelines  are  available  bom  the 
U.S.  Department  of  Justice  Response 
Center.  Applicants  must  also  provide 
assurance  that  the  officers  employed 
under  this  program  will  be  assigned  to 
work  in  primary  or  secondary  schools 
and  must  enter  into  a  partnership 
agreement  with  either  a  specific  school 
official  or  with  an  official  with  general 
educational  oversight  authority  in  that 
jurisdiction. 

In  addition  to  these  general  program 
requirements,  agencies  seeking  funding 
under  this  program  will  be  asked  to 
provide  supporting  documentation  in 
the  following  areas:  problem 
identification  and  justification, 
commimity  policing  strategies  to  be 
used  by  the  officers,  quality  and  level  of 
commitment  to  the  effort,  and  the  link 
to  community  policing. 

An  award  imder  the  COPS  in  Schools 
grant  program  will  not  affect  the 
eligibility  of  an  agency  to  receive 
awards  under  any  other  COPS  program. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this  program 
is  16.710. 

Dated:  November  20, 1998. 
Joseph  E.  Braim, 
Director. 
[FR  Doc.  98-32198  Filed  12-2-98;  8:45  am] 

BILLMQ  COOe  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  1999  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
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Services  ("COFS")  announces  the 
Visiting  Fellowship  Program  (VFP) 
designed  to  support  training,  technical 
assistance,  research,  program 
development  and  policy  analysis  to 
contribute  to  the  use  and  enhancement 
of  community  policing  to  address  crime 
and  related  problems  in  communities 
across  the  country. 

The  VFP  is  intended  to  offer 
researchers,  poUcing  professionals, 
community  leaders,  and  policy  analysts 
an  opportunity  to  undertake 
independent  research,  problem 
development  activities,  and  policy 
analysis  designed  to  advance 
commimity  policing  in  a  variety  of 
ways. 

Two  types  of  fellowships  are 
available:  Community  Policing  Training 
and  Technical  Assistance  Fellowships, 
and  Program/Policy  Support  and 
Evaluation  (PPSE)  Fellowships. 

Commimity  Policing  Training  and 
Technical  Assistance  Fellowships  will 
offer  police  practitioners  and 
community  leaders  the  opportunity  to 
participate  in  a  community  policing 
training  program  that  is  national  in 
scope.  PPSE  Fellowships  wrill  offer 
police  practitioners,  researchers,  and 
policy  analysts  the  opportunity  to 
support  innovative  community  poUcing 
programs,  to  engage  in  activities  to 
assess  the  effectiveness  of  community 
policing  approaches,  and  to  apply 
policy  analysis  skills  to  support  the 
advancement  of  community  policing 
nationwide. 

Visiting  fellows  will  study  a  topic  of 
mutual  interest  to  the  Fellow  and  the 
COPS  Office  for  up  to  12  months. 
Residency  in  Washington,  DC,  is  not 
required,  but  visits  to  the  COPS  Office 
are  encouraged. 

DATES:  The  application  deadline  is 
March  1, 1999.  Application  kits  will  be 
available  mid-E)ecember. 
ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  more  information,  call 
the  U.S.  Department  of  Justice  Response 
Center  at  (202)  307-1480  or  1-800-421- 
6770.  Application  kits  will  be  available 
mid-December  and  will  also  be  posted 
on  the  COPS  Office  web  site  at  http:// 
www.usdoj.gov/cops. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center,  (202)  307-1480  or  1-800-421- 
6770,  or  the  COPS  web  site  at:  http:// 
www.  usdoj  .go  v/cops. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  United  States  Department  of 
Justice,  Office  of  Community  Oriented 
Policing  Services  (COPS)  has  been 
charged  with  the  implementation  of  the 


Public  Safety  Partnerships  and 
Community  PoUcing  Act  of  1994  (42 
U.S.C.  3796dd).  Under  this  law,  the 
COPS  Office  provides  grants, 
cooperative  agreements,  and  technical 
assistance  to  increase  police  presence, 
improve  police  and  community 
partnerships  designed  to  address  crime 
and  disorder,  and  enhance  pubhc  safety. 
The  VFP,  which  complements  the  COPS 
Office's  efforts  to  add  100,000  officers  to 
our  nation's  streets  and  support 
innovative  community  policing,  is  one 
of  a  wide  variety  of  policing  programs 
supported  under  this  law. 

The  VFP  is  intended  to  offer 
researchers,  policing  professionals, 
community  leaders,  and  policy  analysts 
an  opportunity  to  imdertake 
independent  research,  problem 
development  activities,  and  policy 
analysis  designed  to  advance 
community  policing  in  a  variety  of 
ways. 

Two  types  of  fellowships  are 
available:  Commimity  Policing  Training 
and  Technical  Assistance  Fellowships 
and  Program/Policy  Support  and 
EvaluaUon  (PPSE)  Fellowships. 

Community  Policing  Training  and 
Technical  Assistance  Fellowships  will 
offer  police  practitioners  and 
community  leaders  the  opportunity  to 
participate  in  a  community  policing 
training  program  that  is  national  in 
scope.  Fellows  will  work  to  broaden 
their  knowledge  of  a  training  area  that 
is  directly  related  to  community 
pohcing.  The  experience  is  intended  to 
encourage  the  further  development, 
enhancement,  or  renewed  exploration  of 
a  particular  training  expertise  that 
supports  community  policing.  Fellows 
will  deliver  this  expertise  innovatively 
as  well  as  provide  technical  assistance 
to  others.  Under  Community  Pohcing 
Training  and  Technical  Assistance 
Fellowships,  Fellows  may  pursue 
initiatives  designed  to:  (1)  improve 
poUce-citizen  cooperation  and 
communication;  (2)  enhance  police 
relationships  within  the  criminal  justice 
system,  as  well  as  at  all  levels  of  local 
government;  (3)  increase  police  and 
citizens'  ability  to  innovatively  solve 
community  problems;  (4)  facilitate  the 
restructuring  of  agencies  to  allow  the 
fullest  use  of  departmental  and 
community  resources;  (5)  promote  the 
effective  flow  and  use  of  information 
both  within  and  outside  of  an  agency; 
and/or  (6)  improve  law  enforcement 
responsiveness  to  members  of  the 
community. 

PPSE  Fellowships  will  offer  poUce 
practitioners,  researchers,  and  poUcy 
analysts  the  opportunity  to  support 
innovative  conmiunity  pohcing 
programs,  to  engage  in  activities  to 


assess  the  effectiveness  of  community 
pohcing  approaches,  and  to  apply 
policy  analysis  skills  to  support  the 
advancement  of  community  policing 
nationwide.  The  experience  is  intended 
to  encourage  the  further  development, 
enhancement,  or  renewed  exploration  of 
program,  policy,  and  evaluation  issues 
that  support  community  policing.  This 
work  will  be  shared  with  policy  makers 
and  practitioners  through  a  variety  of 
forums.  Under  PPSE  Fellowships. 
Fellows  may  pursue  a  wade  variety  of 
initiatives.  "Topic  areas  of  particular 
interest  to  the  PPSE  Division  include, 
but  are  not  Umited  to,  the  following 
goals:  (1)  improve  the  abifity  of  policing 
agencies  and  community  organizations 
to  collect  different  types  of  information 
that  will  aid  in  collaborative  problem 
solving  efforts;  (2)  enhance  current 
knowledge  of  how  policing  agencies 
evolve  while  implementing  community 
policing;  (3)  enhance  current  knowledge 
about  how  various  policing  agencies 
utilize  information  technology  to 
support  crime  reduction  and 
community  policing  efforts;  and/or  (4) 
enhance  current  knowledge  of  or 
improve  the  ability  of  policing  agencies 
to  implement  community  policing  and 
problem  solving  in  other  ways. 

Visiting  Fellows  will  study  a  topic  of 
mutual  interest  to  the  Fellow  and  the 
COPS  Office  fcr  up  to  12  months. 
Residency  in  Washington,  DC,  is  not 
required,  but  visits  to  the  COPS  Office 
are  encouraged. 

Grants  or  cooperative  agreements 
under  the  VFP  may  support  salary, 
fringe  benefits,  travel  essential  to  the 
project,  and  miscellaneous  supplies  or 
equipment  in  support  of  the  project. 
Reasonable  costs  for  research  assistants 
or  support  staff  will  also  be  considered. 
Reasonable  relocation  expenses  and  the 
cost  of  temporary  housing  also  may  be 
permitted  in  cases  of  relocation  &"om  a 
Fellow's  permanent  address. 

Under  the  VFP,  the  COPS  Office  may 
award  grants  or  enter  into  cooperative 
agreements  with  individuals,  public 
agerxies,  colleges  or  universities, 
nonprofit  organizations,  and  profit- 
making  organizations  willing  to  waive 
their  fees. 

Receiving  a  grant  or  cooperative 
agreement  under  the  VFP  vdll  not  affect 
the  eligibility  of  an  agency  to  receive 
awards  under  other  COPS  programs. 

Tl\e  selection  process  is  expected  to 
be  highly  competitive. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  tiiis  program 
is  16.710. 
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Dated:  November  25, 1998. 
Joseph  E.  Brann, 
Director. 

[FR  Doc.  98-32213  Filed  12-2-98;  8:45  am) 
BILUNO  OOK  4410-AT-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environniental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
ARCO.  Qvil  Action  No.  89-039-BU- 
PGH  (D.  Mont.)  and  Montana  v.  ARCO. 
Qvil  AcUon  No.  83-31 7-HLN-PGH  (D. 
Mont.),  was  lodged  on  November  16, 
1998  with  the  United  States  District 
Court  for  the  District  of  Montana.  The 
United  States  filed  its  action  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  to  recover  costs  incurred  and  to  be 
incurred  in  cleaning  up  three  Superfund 
Sites  in  southwestern  Montana.  The 
State  of  Montana  filed  its  action 
pursuant  to  CERCLA  and  State  law  to 
recover  natural  resource  damages 
arising  from  the  injury  or  destruction  of 
natural  resources  within  the  same  area. 
The  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation 
intervened  in  Montana  v.  ARCO, 
asserting  claims  for  the  recovery  of 
natural  resource  damages  as  well. 

The  Consent  Decree  provides  for  the 
following:  (1)  ARCO's  payment  of  $80 
million  toward  the  ongoing  remediation 
of  one  operable  unit  ("the  SST  OU"), 
which  represents  100%  of  the  total 
projected  costs  of  that  work,  with 
provisions  for  the  payment  of  cost 
overrims  by  ARCO,  the  State  of 
Montana,  and  EPA;  (2)  ARCO's  payment 
of  $3.9  million  towards  the  United 
States'  $14.7  million  in  past  costs 
related  to  the  SST  OU;  (3)  ARCO's 
payment  of  $1.8  million  civil  penalty  for 
its  failure  or  refusal  to  comply  with  the 
Administrative  Order  requiring  it  to 
perform  the  remedy  at  the  SST  OU;  (4) 
payment  of  $2  million  to  the  Superfund 
to  settle  ARCO's  counterclaims  against 
the  United  States  related  to  the  SST  OU; 
(5)  ARCO's  commitment  to  a  schedule 
to  settle  the  rest  of  the  United  States' 
cost  recovery  claims  for  the  three  Sites, 
together  with  an  "earnest  money" 
deposit  of  $15  million  towards  past  cost 
if  settlement  is  not  reached  on  the 
remainder  of  the  case;  (6)  ARCO's 
payment  of  $1.7  million  in  cash  and 
ARCO's  creation  of  400  acres  of 
replacement  wetlands  in  settlement  of 
the  U.S.  Fish  and  Wildlife  Service's 
claims  for  natural  resource  damages 


(work  valued  at  approximately  $3.2 
million);  (7)  the  creation  of  an 
additional  1,200  acres  of  wetlands  by 
the  State  of  Montana  and  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  to 
further  compensate  the  U.S.  Fish  and 
Wildlife  Service;  (8)  conunitments  by 
the  State  and  the  Tribes  to  perform 
restoration  work  related  to  the  creation 
of  bull  trout  habitat  within  the  Clark 
Fork  River  Basin;  and  (9)  ARCO's 
payment  of  $18.3  railhon  to  the  Tribes 
in  compensation  for  their  natiual 
resource  damages  claims.  This 
settlement  is  contingent  upon  entry  of  a 
State  Consent  Decree  that  was  lodged  on 
June  19, 1998  and  settles  the  claims  of 
the  State  of  Montana  for  natural 
resource  damages  at  certain  locations 
within  the  Basin.  The  State  Consent 
Decree  provides  for  the  recovery  of  $118 
million  in  cash  and  $2  million  in  land. 
Together,  therefore,  the  two  settlements 
result  in  recovery  of  at  least  $100.9 
million  in  response  costs  and  $143.2 
million  in  natural  resoiux:e  damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  ARCO, 
DOJ  Ref.  #90-11-2-430. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  Federal 
Savings  and  Loan  Building,  2929  3rd 
Avenue.  North,  Suite  400,  Billings, 
Montana  59101,  the  Montana  Field 
Office,  Environmental  Protection 
Agency,  Federal  Building,  301  South 
Park,  Drawer  10096.  Helena.  MT  59626- 
0096.  and  at  the  Consent  Decree  Library. 
1120  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $31.00  for  the 
consent  decree  and  $47.50  for  the 
attachments  (25  cents  per  page 
reproduction  costs)  for  each  decree, 
payable  to  the  Consent  Decree  Library. 
Joel  M .  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  98-32149  Filed  12-2-98;  8:45  am) 
BILUNO  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  v.  Brickeys  Stone,  LLC,  Civil 
Action  No.  498-CV-01939  (FRB)  (E.D. 
Mo.),  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Missouri  on  November  20,  1998. 

The  proposed  consent  decree  would 
resolve  the  United  States'  allegations  in 
the  above-referenced  enforcement  action 
that  Defendant  violated  Sections  301 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311  and  1344.  by  unlawfully 
placing  a  6.800  square  foot  barge  into 
the  Mississippi  River  and  placing 
approximately  1.500  cubic  yards  of  fill 
material  into  and  along  the  banks  of  that 
same  river. 

The  proposed  consent  decree  would 
require  Defendant  to  pay  a  $150,000 
civil  penalty  and  to  either:  (1)  restore 
the  site;  or  (2)  apply  for  a  permit  to 
allow  the  fill  to  remain  in  place  and  (a) 
if  such  permit  is  granted,  comply  with 
the  terms  and  conditions  set  forth 
therein;  or  (b)  if  such  permit  is  denied, 
comply  with  the  restoration 
requirements  of  the  decree.  The  decree 
would  also  require  Defendant  to  host 
two  public  workshops  on  compliance 
with  the  Clean  Water  Act  and  Rivers 
and  Harbors  Act. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Attention:  Wendy  L.  Blake. 
Envirorunental  Diefense  Section.  P.O. 
Box  23986,  Washington,  D.C.  20226- 
3986,  and  should  refer  to  United  States 
V.  Brickeys  Stone,  LLC,  DJ  Reference 
No.  90-5-1-1-05173. 

The  proposed  consent  decree  may  be 
examined  at  either  the  Clerk's  Office  of 
the  United  States  District  Court  for  the 
Eastern  District  of  Missouri,  1114 
Market  Street.  Room  260.  St.  Louis, 
Missouri,  or  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  Requests  for  a 
copy  of  the  consent  decree  may  be 
mailed  to  the  Consent  Decree  Library  at 
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the  above  address  and  must  mclude  a 
check  in  the  amount  of  $2.75. 
Utitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc  98-32214  Filed  12-2-98;  8:45  am] 

MUMQ  CODE  4410-1S-M 


DEPARMTENT  OF  JUSTICE 

Notice  of  Extension  of  ComnMnt 
Period  on  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  C.F.R.  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22, 1998,  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v. 
Caterpillar,  Inc.,  Qvil  Action  No.  98- 
2544  (HHK),  is  being  extended  through 
January  12, 1999.  The  original  notice  of 
this  proposed  settlement,  which 
summarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  published 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63,  No.  212,  Pg.  59330- 
59331.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Jiistice, 
Washington,  D.C  20530,  should  refer  to 
United  States  v.  Caterpillar,  Inc.,  Qvil 
Action  No.  98-2544  (HHK).  D.J.  Ref.  90- 
5-2-1-2255,  and  should  be  received  by 
January  12, 1999. 
Joel  1^  Grow, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-32217  Filed  12-2-98;  8:45  am] 

MUJNQ  cow  441«-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22, 1998,  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Cummins 
Engine  Co.  Civil  Action  No.  98-2546 
(HHK),  is  being  extended  through 
January  12. 1999.  The  original  notice  of 
this  proposed  settlement,  which 
summarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  pubUshed 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63,  No.  212,  Pg.,  59331. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 


Environment  and  Natiu^  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  should  refer  to 
United  States  v.  Cummins  Engine  Co., 
Civil  Action  No.  98-2546  (HHK).  D.J. 
Ref.  90-5-2-1-2136A,  and  should  be 
received  by  January  12, 1999. 
Joel  M.  Gran, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  98-32216  Filed  12-2-98;  8:45  am] 
nUMQ  CODE  441»-18-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22, 1998,  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Detroit 
Diesel  Corporation,  Civil  Action  No.  98- 
2548  (HHK),  is  being  extended  through 
January  12, 1999.  The  original  notice  of 
this  proposed  settlement,  which 
siunmarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  published 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63,  No.  212,  Pg.  59331- 
59332.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  £)C  20530,  should  refer  to 
United  States  v.  Detroit  Diesel 
Corporation,  Civil  Action  No.  98-2548 
(HHK),  D.J.  Ref.  90-5-2-1-2253,  and 
should  be  received  by  January  12, 1999. 
Joel  M.  Groes, 

Chief,  Environmental  Enfmcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-32219  Filed  12-2-98;  8:45  am] 

aauNO  oooc  44i»-is-m 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulated 
Dismissal  Pursuant  to  the  Clean  Air 
Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  joint  stipulation 
of  dismissal  in  United  States  v.  Exxon 
Company,  U.S.A.,  Civil  Action  No.  H- 
98-0392,  was  lodged  on  November  17, 
1998,  with  the  United  States  District 
Court  for  the  Southern  District  of  Texas. 
Exxon  Company,  U.S.A.  operates  a 
petroleum  refinery  at  Baytown,  Texas. 
On  February  13, 1998,  the  United  SUtes 
commenced  a  civil  action  praying  for 


dvil  penalties  and  injimctive  relief  for 
violations  of  the  Clean  Air  Act.  The 
injunctive  relief  prayed  for  was  the 
testing  of  seven  flares  for  compliance 
with  the  Act.  Exxon  has  performed  the 
injunctive  reUef  and  will  pay  a  civil 
penalty  in  the  amoimt  of  $250,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  joint 
stipulation  of  dismissal.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Exxon  Company,  U.S.A.,  DOJ  Ref. 
#90-5-1-1-2164. 

The.  proposed  stipulated  dismissal 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  910  Travis 
Street,  #1500.  Houston,  Texas  77208  and 
at  the  office  of  the  Einviromnental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW., 
Washington,  EX:  20005,  202-347-2072. 
A  copy  of  the  proposed  joint  stipulation 
of  dismissal  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3rd  floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  reference  case 
and  enclose  a  check  in  the  amount  of 
$2.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
JodGroM, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  98-32215  FUed  12-2-98;  8:45  am] 

MLLMQ  COOE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  ttte 
Clean  Air  Act 

Under  28  CFR  §  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22, 1998,  with  the  United  SUtes 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Macic 
Trucks,  Inc.,  Qvil  Action  No.  98-1495 
(HHK),  and  United  States  v.  Renault 
Vehicules  Industriels,  Qvil  Action  No. 
98-2543  (HHK),  is  being  extended 
through  January  12, 1999.  The  original 
notice  of  this  proposed  settlement, 
which  siunmarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  published 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63,  No.  212.  Pg.  59332- 
59333.  Comments  should  be  addressed 
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to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  should  refer  to 
United  States  v.  Mack  Trucks,  Inc.,  Civil 
Action  No.  98-1495  (HHK),  D.J.  Ref.  90- 
5-2-1-2251  and  United  States  v. 
Renault  Vehicules  Industriels,  Civil 
Action  No.  98-2543  (HHK),  D.J.  Ref.  90- 
5-2-1-2251/1,  and  should  be  received 
by  January  12,  1999. 
Joel  M.  Gron, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  98-32220  Filed  12-2-98;  8:45  am] 
BIUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22,  1998,  writh  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Navistar 
International  Corp.,  Civil  Action  No. 
98-2545  (HHK),  is  being  extended 
through  January  12, 1999.  The  original 
notice  of  this  proposed  settlement, 
which  summarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  pubhshed 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63.  No.  212,  Pg.  59333- 
59334.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  NatiUBl  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  should  refer  to 
United  States  v.  Navistar  International 
Corp..  Civil  AcUon  No.  98-2545  (HHK), 
D.J.  Ref  90-5-2-1-2252.  and  should  be 
received  by  January  12, 1999. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  98-32221  Filed  12-2-98;  8:45  am] 

BILUNQ  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Extension  of  Comment 
Period  on  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  the  comment  period  for  the 
proposed  Consent  Decree  lodged  on 
October  22.  1998.  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Vo7vo 
Truck  Corporation.  Civil  Action  No.  98- 
2547  (HHK),  is  being  extended  through 


January  12, 1999.  The  original  notice  of 
this  proposed  settlement,  which 
summarizes  the  settlement  and 
identifies  where  copies  of  the  Consent 
Decree  may  be  obtained,  was  published 
in  the  Federal  Register  on  November  3, 
1998,  Vol.  63,  No.  212,  Fg.  59334. 
Comments  shall  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natviral  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  shall  refer  to 
United  States  v.  Volvo  Truck 
Corporation,  Civil  Action  No.  98-2457 
(HHK).  D.J.  Ref.  90-5-2-1-2256,  and 
shall  be  received  by  January  12.  1999. 
Joel  M.  GitMs. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  98-32218  Filed  12-2-98;  8:45  am] 

aiLUNO  COOC  4410-16-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  impact  Statement;  United 
States  of  America  v.  Chanceiior  Media 
Corp.  and  Kunz  &  Co. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b}-{h).  that  a  proposed 
final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Coiul  for  the  District  of 
Columbia  in  United  States  of  America  v. 
Chancellor  Media  Corporation  and 
Kunz  &■  Company,  Case  No. 
1:98CV0273.  The  proposed  Final 
Judgment  is  subject  to  approval  by  the 
Court  after  the  expiration  of  the 
statutory  60-day  public  comment  period 
and  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
16(bHh). 

The  United  States  filed  a  civil 
antitrust  Complaint  on  November  12, 
1998.  alleging  that  the  proposed 
acquisition  of  Kunz  &  Company 
("Kunz")  by  Chancellor  Media 
Corporation  ("Chancellor")  would 
violate  Section  7  of  the  Clayton  Act.  15 
U.S.C.  18.  The  Complaint  alleges  that 
Chancellor  and  Kunz  compete  head-to- 
head  to  sell  outdoor  advertising  in  four 
counties:  (1)  Kern  County,  Cahfomia;  (2) 
Kings  County,  California;  (3)  Inyo 
County,  California;  and  (4)  Mojave 
County,  Arizona  (collectively  "the  Four 
Coimties").  Outdoor  advertising 
companies  sell  advertising  space,  such 
as  on  billboards,  to  local  and  national 
customers.  The  outdoor  advertising 
business  in  the  Four  Counties  is  highly 
concentrated.  Chancellor  and  Kunz  have 


a  combined  share  of  revenue  ranging 
from  about  60  percent  to  a  virtual 
monopoly  in  the  Four  Counties.  Unless 
the  acquisition  is  blocked,  competition 
would  be  substantially  lessened  in  the 
Four  Counties,  and  advertisers  would 
pay  higher  prices. 

The  prayer  for  relief  seeks:  (a)  an 
adjudication  that  the  proposed 
transaction  described  in  the  Complaint 
would  violate  Section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injunctive  rehef  preventing  the 
consummation  of  the  transaction;  (c)  an 
award  to  the  United  States  of  the  costs 
of  his  action;  and  (d)  such  other  relief 
as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Chancellor  to  complete  its 
acquisition  of  Kunz,  yet  preserves 
competition  in  the  Four  Counties  where 
the  transaction  raises  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed. 

The  proposed  settlement  requires 
Chancellor  to  divest  all  of  the  outdoor 
advertising  assets  of: 

(1)  Kunz  in  Kern  County  and  Inyo  County, 
California;  and  in  Mojave  County,  Arizona; 
and 

(2)  Chancellor  in  Kings  County,  California. 

Unless  the  plaintiff  grants  a  time 
extension.  Chancellor  must  divest  these 
outdoor  advertising  assets  within  four 
(4)  months  after  the  filing  of  the 
Complaint  in  this  action.  Finally,  in  the 
event  that  the  Court  does  not.  for  any 
reason,  enter  the  Final  Judgment  within 
that  four-month  period,  the  divestitures 
are  to  occur  wittdn  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment. 

If  Chancellor  does  not  divest  the 
advertising  assets  in  the  specified 
counties  within  the  divestiture  period, 
the  Court,  upon  plaintiff's  appHcation, 
is  to  appoint  a  trustee  to  sell  the  assets. 
The  proposed  Final  Judgment  also 
requires  that,  until  the  divestitures 
mandated  by  the  Final  Judgment  have 
been  accomplished.  Chancellor  shall 
take  all  steps  necessary  to  maintain  and 
operate  the  advertising  assets  as  active 
competitors;  maintain  the  management, 
staffing,  sales  and  marketing  of  the 
advertising  assets;  and  maintain  the 
advertising  assets  in  operable  condition 
at  current  capacity  configurations. 
Further,  the  proposed  Final  Judgment 
requires  Chancellor  to  give  the  United 
States  prior  notice  regarding  certain 
future  outdoor  advertising  acquisitions 
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or  agreements  pertaining  to  the  sale  of 
outdoor  advertising  in  the  Foiu- 
Counties. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  pimish  violations 
thereof. 

A  Competitive  Impact  Statement  filed 
by  the  United  States  describes  the 
Complaint,  the  proposed  Final 
Judgment,  and  remedies  available  to 
private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Coiu^th,  Chief,  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street, 
NW.,  Suite  4000,  Washington,  DC  20530 
(telephone:  202-307-0001).  Copies  of 
the  Complaint,  Stipulation,  proposed 
Final  Judgment  and  Comp>etitive  Impact 
Statement  are  available  for  inspection  in 
Room  215  of  the  Antitrust  Division, 
Department  of  Justice,  325  7th  Street, 
NW.,  Washington,  DC  20530  (telephone: 
202-514-2481)  and  at  the  office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  Third  Street 
and  Constitution  Avenue,  NW., 
Washington,  EX]  20001. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
CoiMtance  K.  Robinson, 
Director  of  Operations  &  Merger  Enforcement, 
Antitrust  Division. 

United  SUtes  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Chancellor  Media  Corporation  and  Kunz  & 
Company,  Defendants. 

[Civil  Action  No.  982763] 
Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
imdersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 


after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

3.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 
imtil  expiration  of  time  for  all  appeals 
of  any  Coiut  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
fit)m  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
Order  of  the  Court. 

4.  Defendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Stipulation  and  order. 

5.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Coiut. 

6.  In  the  event  (a)  the  plaintiff 
withdraws  its  consent  (as  provided  in 
paragraph  2  above),  or  (b)  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Coiut  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
fitim  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

7.  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Dated:  November  12, 1998. 


For  Plaintiff  United  States  of  America: 
Barry  LQ«ech, 

D.C.  Bar  No. — 121070.  U.S.  Department  of 
Justice,  Antitrust  Division,  Merger  Task  Force, 
1401  H  Street,  NW,  Suite  4000,  Washington. 
DC  20530.  (202)  307-0001 . 

For  Defendant  Kunz  &  Company: 
Riccarda  Heising. 

Powell,  Goldstein,  Frazer  6- Murphy  LLP,  191 
Peachtree  Street,  NE.  16th  Floor.  Atlanta,  GA 
30303,  (404)  572-6730. 

For  Defendant  Chancellor  Media 
Corporation: 

Steven  H.  Schulman, 

Bruce  ].  Prager, 

Latham  &  Watkins,  1001  Pennsylvania  Ave., 

NW;  Suite  1300,  Washington.  DC  20004.  (202) 

637-2184. 

So  Ordered: 

Unite<f  States  District  Judge 
Certificate  of  Service 

I,  Barry  L.  Creech,  hereby  certify  that, 
on  November  12, 1998, 1  caused  the 
foregoing  dociunent  to  be  served  on 
defendants  Kimz  &  Company  and 
Chancellor  Media  Corporation  by 
having  a  copy  mailed,  first-class, 
postage  prepaid,  to: 
Steven  H.  Schulman,  Bruce  J.  Prager, 
Latham  &  Watkins,  1001  Peimsylvania 
Ave.,  NW,  Suite  1300,  Washington, 
DC  20004,  Counsel  for  Chancellor 
Media  Corporation 
Riccarda  Heising,  Powell,  Goldstein, 
Frazer  &  Murphy  LLP,  191  Peachtree 
St«*t,  NE,  16th  Floor.  Atlanta,  GA 
30603,  Counsel  for  Kunz  &  Company 
Bairy  L  Creech, 
D.C.  Bar  No. — i21070 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  filed  its  Complaint  in  this 
action  on  November  12, 1998,  and 
plaintiff  and  defendants  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
this  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  boiuid  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

AnAwhereas,  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestiture  of  the  outdoor  advertising 
assets  in  the  four  coimties  identified 
below  to  ensure  that  competition  is 
substantially  preserved; 

And  whereas,  plaintiff  requires 
Chancellor  and  Kimz  to  make  the 
divestitiues  for  the  piupose  of 
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maintaining  the  current  level  of 
competition  in  the  sale  of  outdoor 
advertising; 

And  whereas.  Chancellor  and  Kunz 
have  represented  to  the  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  Chancellor  and  Kunz 
will  not  later  raise  claims  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  divestitures 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  adjudged, 
and  decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  defendants  hereto  and  over  the 
subject  matter  of  this  action.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants,  as  hereinafter  defined, 
under  Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  DOJ  means  the  Antitrust  Division 
of  the  United  States  Etepartment  of 
Justice. 

B.  Chancellor  means  defendant 
Chancellor  Media  Corporation,  a 
Delaware  corpmration  with  its 
headquarters  in  Dallas,  Texas,  and  its 
successors,  assigns,  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships  and  joint  ventures,  and 
directors,  officers,  managers,  agents,  and 
employees,  including  but  not  limited  to 
Martin  &  MacFarlane,  Inc.  ("Martin"),  a 
California  corporation  with  its 
headquarters  in  Dallas,  Texas. 

C.  Kunz  means  defendant  Kunz  & 
Company,  a  California  corporation  with 
its  headquarters  in  Larkspur,  California, 
and  its  successors,  assigns,  subsidiaries, 
divisions  groups,  affiliates,  partnerships 
and  joint  ventures,  and  directors, 
officers,  managers,  agents,  and 
employees. 

D.  Defendants  means  Chancellor  and 
Kunz. 

E.  Advertising  Assets  means  the 
outdoor  advertising  display  faces  owned 
by: 

(1)  Kimz  in  each  of  these  three 
counties:  Kem  County,  California;  Inyo 
County,  California;  and  Mojave  County, 
Arizona;  and 

(2)  Chancellor  in  Kings  County, 
Cahfomia  (collectively  "the  Four 
Counties"). 

This  includes  all  tangible  and 
intangible  assets  relating  to  these 
display  faces,  including  all  real  property 
(owned  or  leased);  all  hcenses,  permits 


and  authorizations  issued  by  any 
governmental  organization  relating  to 
the  operation  of  the  bulletins;  and  all 
contracts,  agreements,  leases,  licenses, 
commitments  and  imderstandings 
pertaining  to  the  sale  of  outdoor 
advertising  on  display  faces. 

F.  Acquirer  (or  "Acquirers")  means 
the  entity  or  entities  to  whom 
Chancellor  and  Kunz  divest  the 
Advertising  Assets  pursuant  to  this 
Final  Judgment. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  The  defendfints  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  outdoor  advertising  business  in 
any  of  the  Foiu  Counties,  that  the 
acquirer  or  acquirers  agree  to  be  bound 
by  the  provisions  of  this  Final 
Judgment. 

rV.  Divestiture 

A.  Chancellor  and  Kunz  are  hereby 
ordered  and  directed  in  accordance  with 
the  terms  of  this  Final  Judgment,  within 
four  (4)  months  after  the  filing  of  the 
Complaint  in  this  matter  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  the  Advertising  Assets  to 
an  Acquirer  (or  Acquirers)  acceptable  to 
DOJ  in  its  sole  discretion. 

B.  Chancellor  and  Kunz  shall  use 
their  best  efforts  to  accomplish  the 
divestitures  as  expeditiously  and  timely 
as  possible.  DOJ,  in  its  sole  discretion, 
may  extend  the  time  period  for  any 
divestiture  for  two  (2)  additional  thirty 
(30)  day  periods  of  time,  not  to  exceed 
sixty  (60  calendar  days  in  total. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment. 
Chancellor  and  Kunz  promptly  shall 
make  known,  by  usual  and  customary 
means,  the  availability  of  the 
Advertising  Assets  described  in  this 
Final  Judgment.  Chancellor  and  Kunz 
shall  inform  any  person  making  an 
inquiry  regarding  a  possible  purchase 
that  the  sale  is  being  made  pursuant  to 
this  Final  Judgment  and  provide  such 
person  with  a  copy  of  this  Final 
Judgment.  Chancellor  and  Kunz  shall 
also  offer  to  furnish  to  all  prospective 
Acquirers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Advertising 


Assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Chancellor  and  Kunz  shall 
make  available  such  information  to  DOJ 
at  the  same  time  that  such  information 
is  made  available  to  any  other  person. 

D.  Chancellor  and  Kimz  shall  permit 
prospective  Acquirers  of  the  Advertising 
Assets  to  have  reasonable  access  to 
personnel  and  to  make  such  inspection 
of  the  physical  facilities  of  the 
Advertising  Assets  and  any  and  all 
financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  due  diligence 
process. 

E.  The  defendants  shall  not  take  any 
action  that  wiU  impede  in  any  way  the 
divestitiu^  of  the  Advertising  Assets. 

F.  Divestiture  of  the  Advertising 
Assets  may  be  made  to  one  or  more 
Acquires,  so  long  as: 

(1)  There  is  only  one  Acquirer  for  any 
particular  county's  assets  in  King  and  Inyo 
Counties,  California  and  Mojave  County, 
Arizona; 

(2)  There  are  no  more  than  two  Acquirers 
for  the  assets  in  Kem  County  California;  and 

(3)  In  each  instance  it  is  demonstrated  to 
the  sole  satisfaction  of  DO]  that  the 
Advertising  Assets  will  remain  viable  and  the 
divestiture  of  such  Advertising  Assets  will 
remedy  the  competitive  harm  alleged  in  the 
Complaint. 

The  divestitures,  whether  piusuant  to 
Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be: 

(1)  Made  to  an  Acquirer  or  Acquirers  who 
it  is  demonstrated  to  DOJ's  sole  satisfaction 
has  or  have  the  intent  and  capability 
(including  the  necessary  managerial, 
operational,  and  financial  capability)  of 
competing  effectively  in  the  sale  of  outdoor 
advertising;  and 

(2)  Accomplished  so  as  to  satisfy  DOJ,  in 
its  sole  discretion,  that  none  of  the  tenns  of 
any  agreement  between  an  Acquirer  (or 
Acquirers)  and  Chancellor  or  Kunz  give 
Chancellor  or  Kunz  the  ability  unreasonably 
to  raise  the  Acquirer's  (or  Acquirers')  costs, 
to  lower  the,  Acquirer's  (or  Acquirers') 
efficiency,  or  otherwise  to  interfere  with  the 
ability  of  the  Acquirer  (or  Acquirers)  to 
compete  effectively. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  chancellor  and 
Kimz  have  not  divested  the  Advertising 
Assets  within  the  time  specified  in 
Section  IV(A)  of  this  Final  Judgment, 
the  Coiul  shall  appoint,  on  appUcation 
of  the  United  States,  a  trustee  selected 
by  DOJ  in  its  sole  discretion  to  effect  the 
divestitiue  of  the  Advertising  Assets. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Advertising 
Assets.  The  trustee  shall  have  the  power 
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and  authority  to  accompUsh  the 
divestitures  at  the  best  price  than 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV  and  X  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  Chancellor  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  tnistee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  of  the  Advertising  Assets  at 
the  earUest  possible  time  to  an  Acquirer 
or  Acquirers  acceptable  to  DOJ  in  its 
sole  discretion,  and  shall  have  such 
other  powers  as  this  Coiul  shall  deem 
appropriate.  Chancellor  and  Kunz  shall 
not  object  to  a  sale  by  the  trustee  on  any 
grounds  other  than  the  trustee's 
malfeasance.  Any  such  objections  by 
Chancellor  and  Kunz  must  be  conveyed 
in  writing  to  the  plaintiff  and  trustee 
within  ten  (10)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VH  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Chancellor,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  hom  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  ond  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
Chancellor  or  Kunz,  as  appropriate,  and 
the  trust  shall  then  be  terminated.  The 
compensation  of  such  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  divested  business  and  based 
on  a  fee  arrangement  providing  the 
trustee  with  an  incentive  based  on  the 
price  and  terms  of  the  divestitures  and 
the  speed  with  which  they  are 
accompUshed. 

D.  Chancellor  and  Kimz  shall  use 
their  best  efforts  to  assist  the  trustee  in 
accompUshing  the  required  divestitures, 
including  best  efforts  to  effect  all 
necessary  consents  and  regulatory 
approvals.  The  trustee,  and  any 
consultants,  accountants,  attorneys  and 
other  persons  retained  by  the  trustee, 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records,  and 
facilities  of  the  businesses  to  be 
divested,  and  Chancellor  and  Kimz  shall 
develop  financial  or  other  information 


relevant  to  the  businesses  to  be  divested 
customarily  provided  in  a  due  diligence 
process  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentiality  assurances.  Chancellor 
and  Kunz  shall  permit  prosp>ective 
Acquirers  of  the  Advertising  Assets  to 
have  reasonable  access  to  personnel  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestitures  required  by  this  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  pursuant  to  this 
Final  Judgment;  provided,  however,  that 
to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  pubUc  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  the  businesses  to  be 
divested. 

F.  ff  the  trustee  has  not  accompUshed 
such  divestitiues  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth:  (1)  the 
trustee's'efforts  to  accomplish  the 
required  divestitiu^s,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accompUshed,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  pubUc  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  IX)J. 

VI.  Notice 

Unless  such  transaction  is  otherwise 
subject  to  the  reporting  and  waiting 


pwriod  requirements  of  the  Hart-Scott- 
Rodino  Antitrust  hnprovements  Act  of 
1976.  as  amended,  15  U.S.C.  18a  (the 
"HSR  Act"),  defendants,  without 
providing  advance  notification  to  DOJ, 
shall'not  directly  or  indirectly  acquire 
any  assets  of  or  any  interest,  including 
any  financial  security,  loan,  equity  or 
management  interest,  in  any  outdoor 
advertising  business: 

(1)  In  Kern  County,  California  that 
constitutes  the  greater  of  (a)  four  display 
faces  or  (b)  $250,000  in  assets  over  a  twelve- 
month period  (beginning  when  this  Final 
Judgment  is  entered  and  continuing  for  the 
term  of  the  Final  Judgment);  for  the  purposes 
of  this  limitation,  acquisitions  during  each 
twelve-month  f>eriod  shall  be  aggregated; 

(2)  In  Inyo  County,  California;  Kings 
Coimty,  California;  or  Mojave  County, 
Arizona  that  constitutes  the  greater  of  (a)  four 
display  faces  or  (b)  S250,000  in  assets  in  any 
one  of  these  counties  during  a  five-year 
period;  for  the  purposes  of  this  limitation, 
there  shall  be  two  consecutive  five-year 
periods.  Acquisitions  during  each  of  these 
five-year  f>eriods  shall  be  aggregated,  with 
the  first  period  ending  five  years  after  the 
Final  judgment  is  ended,  and  the  second 
period  beginning  immediately  ufion  the 
expiration  of  the  first-five  year  period. 

Such  notification  shall  be  provided  to 
the  EXDJ  in  the  same  format  as,  and  per 
the  instructions  relating  to  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  RegiUations  as 
amended,  except  that  the  information 
requested  in  Items  5-9  of  the 
instructions  must  be  provided  only 
about  outdoor  advertising  operations  in 
the  Four  Counties.  Notification  shall  be 
provided  at  least  thirty  (30)  days  prior 
to  acquiring  any  such  interest,  and  shall 
include,  beyond  what  may  be  required 
by  the  applicable  instructions,  the 
names  of  the  principal  representatives 
of  the  parties  to  the  agreement  who 
negotiated  the  agreement,  and  any 
management  or  strategic  plans 
discussing  the  proposed  transaction.  If 
within  the  30-day  period  after 
notification,  representatives  of  EXDJ 
make.a  written  request  for  additional 
information,  defendants  shall  not 
consummate  the  proposed  transaction 
or  agreement  until  twenty  (20)  days  after 
submitting  all  such  additional 
information.  Early  termination  of  the 
waiting  periods  in  this  paragraph  may 
be  requested  and,  where  appropriate, 
granted  in  the  same  manner  as  is 
appUcable  under  the  requirements  and 
provisions  of  the  HSR  Act  and  rules 
promulgated  thereunder.  This  Section 
shall  be  broadly  construed,  and  any 
ambiguity  or  uncertainly  regarding  the 
fiUngH)f  notice  under  this  Section  shaU 
be  resolved  in  favor  of  filing  notice. 
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Vn.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestitures  pursusmt  to 
Sections  IV  or  V  of  this  Final  Judgment, 
Chancellor  and  Kunz  or  the  trustee, 
whichever  is  then  responsible  for 
effecting  the  divestitures,  shall  notify 
DOJ  of  the  proposed  divestitures.  If  the 
trustee  is  responsible,  it  shall  similarly 
notify  Chancellor  and  Kunz.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  niunber  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
a  desire  to,  acquire  any  ownership 
interest  in  the  businesses  to  be  divested 
that  are  the  subject  of  the  binding 
contract,  together  with  full  details  of 
Same.  Within  fifteen  (15)  calendar  days 
of  receipt  by  DOJ  of  notice,  EXDJ  may 
request  from  Chancellor  or  Kunz,  the 
proposed  Acquirer  (or  Acquirers),  or 
any  other  third  party  Acquirer  (or 
Acquirers)  additional  information 
concerning  the  proposed  divestitiires 
and  the  proposed  Acquirer  (or 
Acquirers).  Chancellor  and  Kunz  and 
the  trustee  shall  furnish  any  additional 
information  requested  from  them  within 
fifteen  (15)  calendar  days  of  the  receipt 
of  the  request,  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  DOJ  has  been  provided  the 
additional  information  requested  from 
Chancellor  and  Kunz,  the  proposed 
Acquirer  (or  Acquirers),  and  any  third 
party,  whichever  is  later,  DOJ  shall 
provide  written  notice  to  Chancellor 
and  Kunz  and  the  trustee,  if  there  is  one, 
stating  whether  or  not  it  objects  to  the 
proposed  divestitiu^s.  If  DOJ  provides 
written  notice  to  Chancellor  and  Kunz 
and  the  trustee  that  DOJ  does  not  object, 
then  the  divestitures  may  be 
consiunmated,  subject  only  to 
Chancellor  and  Kunz's  limited  right  to 
object  to  the  sale  under  Section  V  (B)  of 
this  Final  Judgment.  Absent  written 
notice  that  DOJ  does  not  object  to  the 
proposed  Acquirer  (or  Acquirers)  or 
upon  objection  by  DOJ,  a  divestiture 
proposed  under  Section  FV  or  Section  V 
may  not  be  consummated.  Upon 
objection  by  Chancellor  and  Kunz  under 
the  provision  in  Section  V(B),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  unless 
approved  by  the  Court. 


Vm.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed  whether  pursuant 
to  Section  IV  or  Section  V  of  this  Final 
Judgment,  Chancellor  and  Kimz  shall 
deUver  to  DOJ  and  affidavit  as  to  the  fact 
and  manner  of  compliance  with  this 
Final  Judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  businesses  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  Each 
such  affidavit  shall  also  include  a 
description  of  the  efforts  that  Chancellor 
and  Kunz  have  taken  to  solicit  a  buyer 
for  the  Advertising  Assets  and  to 
provide  required  information  to 
prospective  Acquirers. 

B.  Within  twenty  (20)  calendar  days 
of  the  fihng  of  the  Complaint  in  this 
matter.  Chancellor  and  Kunz  shall 
deUver  to  DOJ  an  affidavit  that  describes 
in  detail  all  actions  they  have  taken  and 
all  steps  they  have  implemented  on  an 
on-going  basis  to  preserve  the 
Advertising  Assets  pursuant  to  Section 
IX  of  this  Final  Judgment.  The  affidavit 
also  shall  describe,  nut  not  be  limited 
to,  the  efforts  of  Chancellor  and  Kunz  to 
maintain  and  operate  the  Advertising 
Assets  as  active  competitors,  maintain 
the  management,  staffing,  sales,  and 
marketing  of  the  Advertising  Assets,  and 
maintain  the  Advertising  Assets  in 
operable  condition  at  current  capacity 
configurations.  Chancellor  and  Kunz 
shall  deUver  to  DOJ  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  their  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Until  one  year  after  such 
divestiture  has  been  completed. 
Chancellor  and  Kunz  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
the  business  to  be  divested  and  effect 
the  divestitures. 

IX.  Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accompUshed,  Chancellor  and  Kimz 
shall  take  all  steps  necessary  to 
maintain  and  operate  the  Advertising 
Assets  as  active  competitors;  maintain 
the  management,  staffing,  sales  and 
marketing  of  the  Advertising  Assets;  and 


maintain  the  Adverting  Assets  in 
operable  condition  at  current  capacity 
configurations.  Defendants  shall  take  no 
action  that  would  jeopardize  the 
divestitures  described  in  this  Final 
Judgment.  Kunz  agrees  to  abide  by  the 
above  requirements  only  to  the  extent 
that  its  contractual  rights  and 
obligations  pertaining  to  the  Advertising 
Assets  to  be  divested  permit  it  to. 

X.  Financing 

The  defendants  are  ordered  and 
directed  not  to  finance  all  or  any  part  of 
any  purchase  by  an  Acquirer  (or 
Acquirers)  made  piusuant  to  Section  IV 
or  V  of  this  Final  Judgment. 

XI.  Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  upon  the  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendants 
made  to  their  principal  offices,  shall  be 
permitted: 

(1)  Access  during  office  hours  of  the 
defendants  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under  the 
control  of  the  defendants,  who  may  have 
counsel  present,  relating  to  the  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable  convenience 
of  the  defendants  and  without  restraint  or 
interference  from  any  of  them,  to  interview, 
either  informally  or  on  the  record,  their 
ofRcers,  employees,  and  agents,  who  may 
have  counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  made  to  the 
defendants'  principal  offices,  the 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  matter  contained  in  the 
Final  Judgment. 

C.  No  information  or  dociunents 
obtained  by  the  metms  provided  in 
Sections  VII  or  XI  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  plaintiff  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  this  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  plaintiff  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  bv  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendants  to  the  plaintiff,  the 
defendants  represent  and  identify  in 
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writing  the  material  in  any  such 
information  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26{cM7)  of  the  Federal  Rules 
of  Qvil  Procedure,  and  the  defendants 
mark  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Gvil  Procedure,"  then  ten  (10) 
calendar  days  notice  shall  be  given  by 
the  plaintiff  to  the  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jiuy 
proceeding)  to  which  the  defendants  are 
not  a  party. 

Xn.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compUance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

Xm.  Termination 

Unless  this  coiut  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry;  however,  all  of  Kunz's  obUgations 
under  the  terms  of  this  Decree  cease 
once  Kiuiz  irrevocably  conveys  the 
Advertising  Assets  (owned  by  Kunz)  to 
be  divested  to  Chancellor. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubhc  interest. 
Dated . 

United  States  District  Judge 

[Civil  Action  No.  1:98CV02763  (Judge  Kollar- 
Kotelly)) 

Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  ptu^uant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  15  U.S.C.  16(b)-(h),  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

Plaintiff  filed  a  civil  antitrust 
Complaint  on  November  12,  1998, 
alleging  that  a  pro|>osed  acquisition  of 
Kunz  &  Company  ("Kunz")  by 
Chancellor  media  Corporation 
("Chancellor")  would  violate  Section  7 
of  the  Clayton  Act,  15  U.S.C.  18.  The 
Complaint  alleges  that  Chancellor  and 
Kunz  compete  head-to-head  to  sell 


outdoor  advertising  in  foiu-  counties:  (1) 
Kern  County,  CaHfomia;  (2)  Kings 
Coimty,  CaUfomia;  (3)  Inyo  County, 
CaUfomia;  and  (4)  Mojave  County, 
Arizona  (collectively  "the  Four 
Coimties").  Outdoor  advertising 
companies  sell  advertising  space,  such 
as  on  billboards,  to  local  and  national 
customers.  The  outdoor  advertising 
business  in  the  four  Counties  is  hi^ly 
concentrated.  Chancellor  and  Kunz  have 
a  combined  share  of  revenue  ranging 
from  about  60  percent  to  a  virtual 
monopoly  in  the  Four  Counties.  Unless 
the  acquisition  is  blocked,  competition 
would  be  substantially  lessened  in  the 
Four  Counties,  and  advertisers  would 
pay  higher  prices. 

The  prayer  for  rehef  seeks:  (a)  an 
adjudication  that  the  proposed 
transaction  described  in  the  Complaint 
would  violate  Section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injimctive  rehef  preventing  the 
consimunation  of  the  transaction;  (c)  an 
award  to  the  United  States  of  the  costs 
of  this  action;  and  (d)  such  other  reUef 
as  is  proper. 

Shortly  before  this  suit  was  filed,  a 
proposed  settlement  was  reached  that 
permits  Chancellor  to  complete  its 
acquisition  of  Kunz,  yet  preserves 
competition  in  the  Foiu-  Coimties  where 
the  transaction  raises  significant 
competitive  concerns.  A  Stipulation  and 
proposed  Final  Judgment  embodying 
the  settlement  were  filed  at  the  same 
time  the  Complaint  was  filed. 

The  proposed  Final  Judgment  orders 
Chancellor  to  divest  all  of  the  outdoor 
advertising  assets  of: 

(1)  Kimz  in  Kern  county  and  Inyo  County, 
California;  and  in  Mojave  County,  Arizona; 
and 

(2)  Chancellor  in  Kings  County,  California 

Unless  the  plaintiff  grants  a  time 
extension.  Chancellor  must  divest  these 
outdoor  advertising  assets  within  four 
(4)  months  after  the  filing  of  the 
Complaint  in  this  action.  Finally,  in  the 
event  that  the  Court  does  not,  for  any 
reason,  enter  the  Final  Judgment  within 
that  fovu-month  period,  the  divestitures 
are  to  occur  within  five  (5)  business 
days  after  notice  of  entry  of  the  Final 
Judgment. 

If  Chancellor  does  not  divest  the 
advertising  assets  in  the  specified 
coimties  within  the  divestiture  period, 
the  Court,  upon  plaintiffs  appUcation, 
is  to  appoint  a  trustee  to  sell  the  assets. 
The  proposed  Final  Judgment  also 
requires  that,  until  the  divestitures 
mandated  by  the  Final  Judgment  have 
been  accompUshed,  Chancellor  shall 
take  all  steps  necessary  to  maintain  and 
operate  the  advertising  assets  as  active 
competitors;  maintain  the  management. 


staffing,  sales  and  marketing  of  the 
advertising  assets;  and  maintain  the 
advertising  assets  in  operable  condition 
at  current  capacity  configurations. 
Further,  the  proposed  Final  Judgment 
requires  Chancellor  to  give  the  United 
States  prior  notice  regarding  certain 
future  outdoor  advertising  acquisitions 
or  agreements  pertaining  to  the  sale  of 
outddor  advertising  in  the  Four 
Counties. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compUance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  The  Alleged  Violations 

A.  The  Defendants 

Chancellor,  a  large  nationwide 
operator  of  media  businesses,  including 
outdoor  advertising,  is  a  IDelaware 
corporation  headquartered  in  Dallas, 
Texas.  Chancellor  conducts  some 
outdoor  advertising  business  through  its 
subsidiary,  Martin  MacFarlane,  Inc. 
("\4artin"),  a  CaUfomia  corporation  also 
headquartered  in  Dallas,  Texas.  Martin 
sells  outdoor  advertising  in  many  states 
throif^out  the  United  States,  including 
in  each  of  the  Four  Counties.  In  1997 
Chancellor's  total  revenues  from 
outdoor  advertising  were  approximately 
$78  million. 

Kunz  is  a  CaUfomia  corporation 
headquartered  in  Larkspur,  California. 
Kunz  sells  outdoor  advertising  in 
Arizona  and  CaUfomia,  including  in 
each  of  the  Four  Counties.  In  1997.  its 
revenues  boia  outdoor  advertising  were 
approximately  $6.9  milUon. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violations 

On  September  30,  1998,  ChanceUor 
entered  into  an  Asset  Purchase 
Agreement  with  Kunz.  Chancellor 
agreed  to  purchase  certain  assets  of 
Kunz  used  or  useful  in  the  outdoor 
adve^sing  business  of  Kunz  in  the 
United  States.  The  transaction  is  valued 
at  approximately  $39.5  milUon. 

Chancellor  and  Kunz  compete  for  the 
business  of  advertisers  seeking  to  obtain 
outdoor  advertising  space  in  the  Four 
Counties.  The  proposed  acquisition  of 
Kunz  by  Chancellor  would  eliminate 
that  competition  in  violation  of  Section 
7  of  the  Clayton  Act 
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C.  Anticompetitive  Consequences  of  the 
Proposed  Transaction 

The  Complaint  alleges  that  the  sale  of 
outdoor  advertising  in  the  Four 
Counties  constitutes  a  relevant  product 
market  and  a  line  of  commerce,  and  that 
each  county  constitutes  a  relevant 
geographic  market  and  section  of  the 
country  for  antitrust  purposes. 
Advertisers  select  outdoor  advertising 
based  upon  a  number  of  factors 
including,  inter  alia,  the  size  of  the 
target  audience  (individuals  most  likely 
to  purchase  the  advertiser's  products  or 
services),  the  traffic  patterns  of  the 
audience,  and  other  audience 
characteristics.  Many  advertisers  seek  to 
reach  a  large  percentage  of  their  target 
audience  by  selecting  outdoor 
advertising  on  highways  and  roads 
where  vehicle  traffic  is  high,  so  that  the 
advertising  will  be  frequently  viewed  by 
the  target  audience,  or  where  the  vehicle 
traffic  is  close  to  the  advertiser's 
location.  If  outdoor  advertising  spaces 
owned  by  different  firms  would 
efficiently  reach  that  target  audience, 
advertisers  benefit  from  the  competition 
among  outdoor  advertising  providers  to 
offer  better  prices  or  services.  Many 
local  and/or  national  advertisers 
purchase  outdoor  advertising  because 
outdoor  advertising  space  is  less 
expensive  and  more  cost-efficient  than 
other  media  at  reaching  the  advertiser's 
target  audience  with  the  type  of 
advertising  message  that  tiie  advertiser 
prefers  to  deliver. 

Outdoor  advertising  has  prices  and 
characteristics  that  are  distinct  from 
other  advertising  media.  An  advertiser's 
evaluation  of  the  importance  of  these 
characteristics  depends  on  the  type  of 
advertising  message  the  advertiser 
wishes  to  convey  and  the  price  the 
advertiser  is  willing  to  pay  to  deliver 
that  message.  Many  advertisers  who  use 
outdoor  advertising  also  advertise  in 
other  media,  including  radio,  television, 
newspapers  and  magazines,  but  use 
outdoor  advertising  when  they  want  a 
large  number  of  exposures  to  consumers 
at  a  low  cost  per  exposure.  Because  each 
exposure  is  brief,  outdoor  advertising  is 
most  suitable  for  highly  visual,  limited 
information  advertising. 

For  many  advertising  customers, 
outdoor  advertising's  particular 
combination  of  characteristics  makes  it 
an  advertising  medium  for  which  there 
are  no  close  substitutes.  Such  customers 
who  want  or  need  to  use  outdoor 
advertising  would  not  switch  to  another 
advertising  mediiun  if  outdoor 
advertising  prices  increased  by  a  small 
but  significant  amount.  Although  some 
local  and  national  advertisers  may 
switch  some  of  their  advertising  to  other 


media,  rather  than  absorb  a  price 
increase  in  outdoor  advertising  space, 
the  existence  of  such  advertisers  would 
not  prevent  outdoor  advertising 
companies  in  the  Fovir  Counties  firom 
profitably  raising  their  prices  a  small 
but  significant  amoimt.  At  a  minimum, 
outdoor  advertising  companies  could 
profitably  raise  prices  to  those 
advertisers  who  view  outdoor 
advertising  as  a  necessary  advertising 
medium  for  them,  or  as  a  necessary 
advertising  complement  to  other  media. 
Outdoor  advertising  companies 
negotiate  prices  individually  with 
advertisers.  Ehuing  individual  price 
negotiations  between  advertisers  and 
outdoor  advertising  companies, 
advertisers  provide  the  outdoor 
advertising  companies  with  information 
about  their  advertising  needs,  including 
their  target  audience  and  the  desired 
exposure.  Outdoor  advertising 
companies  thus  have  the  ability  to 
charge  advertisers  differing  rates  based 
in  part  on  the  number  and  attractiveness 
of  competitive  outdoor  advertising 
companies  that  can  meet  a  particular 
advertiser's  specific  target  needs. 
Because  of  this  ability  to  price 
discriminate  among  customers,  outdoor 
advertising  companies  may  charge 
higher  prices  to  advertisers  that  view 
outdoor  advertising  as  particularly 
effective  for  their  needs,  while 
maintaining  lower  prices  for  other 
advertisers. 

The  Complaint  alleges  that 
Chancellor's  proposed  acquisition  of 
Kunz  would  lessen  competition 
substantially  in  the  sale  of  outdoor 
advertising  in  each  of  the  Four  Counties. 
The  proposed  transaction  would  create 
further  market  concentration  in  already 
highly  concentrated  markets,  and 
Chancellor  would  control  a  substantial 
share  of  the  outdoor  advertising 
revenues  in  these  markets.  Using  a 
measure  of  market  concentration  called 
the  Herfindahl-Hirschman  Index 
("HHI"),  explained  in  Appendix  A 
aimexed  hereto,  post  acquisition: 

a.  In  Kem  County,  California,  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  83  percent.  The 
approximate  post-merger  HHI  would  be  7046, 
representing  an  increase  of  about  1820. 

b.  In  Kings  County,  California,  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  58  percent.  The 
approximate  post-merger  HHI  would  be  4205, 
representing  an  increase  of  about  714. 

c.  In  Inyo  County,  California,  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  96  percent.  The 
approximate  post-merger  HHI  would  be  9232, 
representing  an  increase  of  about  4030. 


d.  In  Mojave  County,  Arizona,  Chancellor's 
share  of  the  outdoor  advertising  market, 
based  on  advertising  revenues,  would 
increase  to  about  62  percent.  The 
approximate  post-merger  HHI  would  be  4340, 
representing  an  increase  of  about  770. 

In  each  of  the  Four  Counties, 
Chancellor  and  Kunz  compete  head-to- 
head  and,  for  many  local  and/or 
national  advertisers  buying  space,  they 
are  close  substitutes  for  each  other. 
During  individual  price  negotiations, 
advertisers  that  desire  to  reach  a  certain 
audience  can  help  ensiue  competitive 
prices  by  "playing  off"  Kunz  against 
Chancellor.  Chancellor's  acquisition  of 
Kunz  will  end  this  competition.  After 
the  acquisition,  such  advertisers  -will  be 
unable  to  reach  their  desired  audiences 
with  equivalent  efficiency  without  using 
Chancellor's  outdoor  advertising. 
Because  advertisers  seeking  to  reach 
these  audiences  would  have  inferior 
alternatives  to  the  merged  entity  as  a 
result  of  the  acquisition,  the  acquisition 
would  give  Chancellor  the  ability  to 
raise  prices  and  reduce  the  quality  of  its 
service  to  some  of  its  advertisers  in  each 
of  the  Four  Coimties. 

New  entry  into  the  advertising  market 
in  response  to  a  small  but  significant 
price  increase  by  the  merged  parties  in 
any  of  these  markets  is  imlikely  to  be 
timely  and  sufficient  to  render  the  price 
increase  unprofitable. 

For  all  of  these  reasons,  plaintiff 
concludes  that  the  proposed  transaction 
would  lessen  competition  substantially 
in  the  sale  of  outdoor  advertising  in  the 
Four  Counties,  eliminate  actual  and 
potential  competition  between 
Chancellor  and  Kunz,  and  result  in 
incretised  prices  and/or  reduced  quality 
of  services  for  outdoor  advertisers  in 
each  of  the  Four  Counties,  all  in 
violation  of  Section  7  of  the  Clayton 
Act. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  existing  competition  in  the  sale 
of  outdoor  advertising  space  in  the  Four 
Counties.  It  requires  the  divestiture  of 
either  all  Kimz  or  all  Chancellor 
advertising  assets  in  each  of  the  Four 
Counties;  thus  maintaining  the  level  of 
competition  that  existed  premerger,  and 
ensuring  that  the  affected  markets  will 
suffer  no  reduction  in  competition  as  a 
result  of  the  merger.  Advertisers  will 
continue  to  have  alternatives  to  the 
merged  firm  in  piut:hasing  outdoor 
advertising.  Finally,  the  ownership 
structure  is  maintained  in  that  the 
number  of  competitors  who  may 
compete  for  advertisers'  business  will 
remain  unchanged. 
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Unless  plaintiff  grants  an  extension  of 
time,  the  divestitures  must  be 
completed  within  four  (4)  months  after 
the  filing  of  the  Complaint  in  this  matter 
or  within  five  (5)  business  days  after 
notice  of  entry  of  this  Final  Judgment  by 
the  Court,  whichever  is  later.  Until  the 
divestitures  take  place,  Chancellor  must 
maintain  and  operate  the  advertising 
assets  as  active  competitors;  maintain 
the  management,  staffing,  sales,  and 
marketing  of  the  advertising  assets;  and 
maintain  the  advertising  assets  in 
operable  condition  at  current  capacity 
configuration. 

The  divestitures  must  be  to  a 
purchaser  or  purchasers  acceptable  to 
the  plaintiff  in  its  sole  discretion. 
Unless  plaintiff  otherwise  consents  in 
writing,  the  divestitures  shall  include 
all  the  assets  of  the  outdoor  advertising 
business  being  divested,  and  shall  be 
accompUshed  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  such 
assets  can  and  will  be  used  as  viable, 
ongoing  commercial  outdoors/ 
advertising  businesses.  In  addition,  the 
purchaser  or  purchasers  must  intend  in 
good  faith  to  continue  the  operations  of 
the  outdoor  advertising  businesses  as 
were  in  effect  in  the  period  immediately 
prior  to  the  fiUng  of  die  Complaint, 
unless  any  significant  change  in  the 
operations  planned  by  a  purchaser  is 
accepted  by  the  plaintiff  in  its  sole 
discretion.  This  provision  is  intended  to 
ensure  that  the  outdoor  advertising 
businesses  to  be  divested  remain 
competitive  with  Chancellor's  other 
outdoor  advertising  businesses  in  the 
Four  Counties. 

If  Chancellor  fails  to  divest  these 
outdoor  advertising  assets  within  the 
time  periods  specified  in  the  Final 
Judgment,  the  Court,  upon  plaintiffs 
•apphcation.  is  to  appoint  a  trustee 
nominated  by  plaintiff  to  effect  the 
divestitures.  If  a  trustee  is  appointed, 
the  proposed  Final  Judgment  provides 
that  Chancellor  will  pay  all  costs  and 
expenses  of  the  trustee  and  any 
professionals  and  agents  retained  by  the 
trustee.  The  compensation  paid  to  the 
trustee  and  any  persons  retained  by  the 
trustee  shall  be  both  reasonable  in  light 
;  of  the  value  of  the  advertising  assets, 
I  and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestitures  and  the  speed  with  which 
they  are  accomplished.  After 
appointment,  the  trustee  will  file 
monthly  reports  with  the  plaintiff, 
defendants  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  the  proposed 
Final  Judgment.  If  the  trustee  has  not 
accomplished  the  divestitures  within 
six  (6)  months  after  its  appointment,  the 


trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accompUsh  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished  and  (3)  the  trustee's 
recommendations.  At  the  same  time  the 
trustee  will  furnish  such  report  to  the 
plaintiff  and  defendants,  who  will  each 
have  the  right  to  be  heard  and  to  make 
additional  recommendations. 

The  proposed  Final  Judgment 
contains  provisions  to  ensure  that  these 
outdoor  advertising  assets  will  be 
preserved,  so  that  the  advertising  assets 
remain  viable  competitors  after 
divestiture. 

The  proposed  Final  Judgment  requires 
Chancellor  to  provide  at  least  thirty  (30) 
days  notice  to  the  Department  of  Justice 
before  acquiring  more  than  a  de  minimis 
interest  in  any  assets  of,  or  any  interest 
in,  another  outdoor  advertising 
company  in  the  Four  Counties.  Such 
acquisitions  could  raise  competitive 
concerns  but  might  be  too  small  to  be 
reported  otherwise  under  the  Hart-Scott- 
Rodino  ("HSR")  premerger  notification 
statute.  Moreover,  Chancellor  may  not 
agree  to  sell  outdoor  advertising  space 
for  any  other  outdoor  advertising 
company  in  the  Four  Counties  without 
providing  plaintiff  with  notice.  Thus, 
the  provision  in  the  proposed  Final 
Judgment  ensures  that  the  Department 
will  receive  notice  of  and  be  able  to  act, 
if  appropriate,  to  stop  any  agreements 
that  might  have  anticompetitive  effects 
in  the  Four  Coimties. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of 
Chancellor's  proposed  transaction  ^m^h 
Kunz  in  the  Four  Coimties.  Nothing  in 
this  Final  Judgment  is  intended  to  limit 
the  plaintiffs  ability  to  investigate  or  to 
bring  actions,  where  appropriate, 
challenging  other  past  or  future 
activities  of  defendants  in  the  Four 
Coimties. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15 
U.S.C.  15.  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 


any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Propose  Final 
Judgment 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  AFPA,  provided  that  the  plaintiff 
has  not  withdrawn  its  consent.  The 
APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

T^e  APPA  provides  a  period  of  a  least 
sixty  (60)  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  plaintiff  written  comments  regarding 
the  proposed  Final  Judgment.  Any 
person  who  wishes  to  comment  should 
do  so  within  sixty  (60)  days  of  the  date 
of  publication  of  this  Competitive 
Imjact  Statement  in  the  Federal 
Register.  The  plaintiff  will  evaluate  and 
respond  to  the  comments.  All  comments 
will  be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  judgment  at  any  time 
prior  to  entry.  The  comments  and  the 
response  of  the  plaintiff  will  be  filed 
with  the  Court  and  published  in  the 
Federal  Register. 

Written  comments  should  be 
submitted  to:  Craig  W.  Conrath,  Chief. 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1401  H  Street,  NW;  Suite  4000, 
Washington.  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
tho  modification,  interpretation  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

Plaintiff  considered,  as  an  alternative 
to  the  proposed  Final  Judgment,  a  full 
trial  on  the  merits  of  its  Complaint 
against  defendants.  Plaintiff  is  satisfied, 
however,  that  the  divestiture  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  sale  of  outdoor 
advertising  space  in  the  Four  Counties. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the  government 
would  have  obtained  through  litigation, 
but  avoids  the  time,  expense  and 
uncertainty  of  a  full  trial  on  the  merits 
of  the  Complaint. 
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Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  m  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  tennination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effecte  of  alternative  remedies 
actually  considered  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e). 

As  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  seciired  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft, 
56  F.3d  1448. 1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "(tjhe 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."  *  Rather, 

(albsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
•  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 
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•  119  Cong.  Rflc.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  6-9  (1974).  reprinted  in  U.S.CC.A  N 
6535.  6536. 


United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508.  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequency  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456.  462 
(9th  Qr.  1988),  citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.)  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft.  56  F.3d  at  1460-62. 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  pubUc 
interest.' "3 

The  relief  obtained  in  this  case  is 
strong  and  effective  relief  that  should 
fully  address  the  competitive  harm 
posed  by  the  proposed  transaction. 

Vni.  DeterminatiTe  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
plaintiff  in  formulating  the  proposed 
Final  Judgment. 


^Bechtel.  648  F.2d  at  666  (ciutions  omitted) 
(emphasU  added):  see  BNS.  858  F.2d  at  463;  United 
States  V.  National  Broadcasting  Co..  449  F  Supp 
1127,  1143  (CD.  Cal.  1978);  Gillette  406  F.  Supp. 
at  716.  See  also  Microsoft.  56  F.3d  at  1461  (whether 
"the  remedies  lobuined  in  the  decree  are]  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(citations  omitted). 

'  United  States  v.  American  Tel.  and  Tel  Co    552 
F.  Supp.  131.  151  (D.D.C.  1982),  aff-d.  sub  nam'. 
Maryland  V.  United  States.  460  U.S.  1001  (1983), 
quoting  Gillette.  406  F.  Supp.  at  716  (ciutions 
omitted):  United  States  v.  Mean  Aluminum.  Ud 
605  F.  Supp.  619,  622  (W.D.  Ky.  1985) 


Dated:  November  17, 1998. 
Respectfully  submitted. 
Barry  L  Creech, 

D.C.  BarNo.~421070.  Merger  Task  Force. 
U.S.  Department  of  Justice,  Antitrust  Division. 
1401  H  Street.  NW.;  Suite  4000.  Washington, 
DC  20530.  (202)  307-0001 . 

Exhibit  A  Definition  of  HHI  and 
Calculations  for  Market 

"HHI"  means  the  Herfindahl- 
Hirschman  Index,  a  commonly  accepted 
measure  of  market  concentration.  It  is 
calculated  by  squaring  the  market  share 
of  each  firm  competing  in  the  market 
and  then  siunming  the  resulting 
numbers.  For  example,  for  a  market 
consisting  of  four  firms  with  shares  of 
thirty,  thirty,  twenty  and  twenty 
percent,  the  HHI  is  2600 
(302+302+202+202=2600).  The  HHI  takes 
into  account  the  relative  size  and 
distribution  of  the  firms  in  a  market  and 
approaches  zero  when  a  market  consists 
of  a  large  nvunber  of  firms  of  relatively 
equal  size.  The  HHI  increases  both  as 
the  number  of  firms  in  the  market 
decreases  and  as  the  disparity  in  size  - 
between  those  firms  increases. 

Markets  in  which  the  HHI  is  between 
1000  and  1800  points  are  considered  to 
be  moderately  concentrated,  and  those 
in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be 
concentrated.  Transactions  that  increase 
the  HHI  by  more  than  100  points  in 
concentrated  markets  presumptively 
raise  antitrust  concerns  under  the 
Merger  Guidelines.  See  Merger 
Guidelines  §  1.51. 

Certificate  of  Service 

I,  Barry  L.  Creech,  hereby  certify  that, 
on  November  16, 1998, 1  caused  the 
foregoing  dociunents  to  be  served  on 
defendants  Kunz  &  Company  and 
Chancellor  Media  Corporation  by 
having  a  copy  mailed,  first-class, 
postage  prepaid,  to; 

Steven  H.  Schulman,  Bruce  J.  Prager, 
Latham  &  Watkins,  1001  Pennsylvania 
Ave.,  NW.,  Suite  1300,  Washington, 
DC  20004.  Counsel  for  Chancellor 
Media  Corporation 

Riccarda  Heising,  Powell,  Goldstein, 
Frazer  &  Murphy  LLP,  191  Peachtree 
Street,  NE.,  16th  Floor.  Atlanta,  GA 
30603,  Coimsel  for  Kimz  &  Company 

Barry  L.  Creech, 

D.C.  Bar  No. — 421070. 

(PR  Doc.  98-32148  Filed  12-2-98;  8:45  am] 
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Task  Force, 
'Jtrust  Division, 
,  Washington, 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review,  election  form  to 
participate  in  an  employment  eligibility 
confirmation  pilot  program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  25, 1998 
at  63  FR  45262,  allowing  for  a  60-day 
public  comment  period.  The  INS  on  this 
proposed  information  collection 
received  no  comments. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bvuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235.  Washington,  EX:  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  pubHc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  information 
collection  which  has  expired. 

(2)  Title  of  the  Form/Collection: 
Election  Form  to  Participate  in  an 
Employment  EUgibiUty  Confirmation 
Pilot  Prognmi. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoiing  the 
collection:  Form  1-876.  Adjudications 
Division,  Immigration  and 
Natiu^zation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Business  or  other  for- 
profit.  The  information  gathered  from 
employers  will  assist  the  INS  in 
allocating  resoiut;es  and  priorities  in 
conducting  the  three  pilot  programs 
mandated  by  PubUc  Law  104-208.  The 
company  information  is  needed  to 
contact  employers  so  INS  and  SSA  can 
send  appropriate  documents  for 
participation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  1  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Pohcy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu^Uzation  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 


Dated:  November  27, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  9ft-32176  Filed  12-2-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Haitian  Deferred 
Enforced  Departiu^  (DED)  Supplement 
to  Form  1-765^ 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  25,  1998 
at  63  FR  45264,  allowing  for  a  60-day 
pubUc  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an 'additional  30  days  for  pubUc 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
iircluding  the  vaUdity  of  the 
methodology  and  assiunptions  used: 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  information 
collection  which  has  expired. 

(2)  Title  of  the  Form/Collection: 
Haitian  Deferred  Enforced  Departure 
(DED)  Supplement  to  Form  1-765. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-765D.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  collected  on  this 
form  is  used  by  the  INS  to  determine 
eligibihty  for  the  requested  benefit, 
pursuant  to  the  requirements  of  the 
Presidential  Order.  The  data  enables 
Center  Adjudications  Officers  at  four 
remote  sites  to  adjudicate  the 
underlying  benefit  applications  without 
the  need  of  requiring  individual 
interviews  in  local  INS  offices  in  most 
cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  40,000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public  (in 
hours)  associated  with  the  collection: 
40,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  vdth  instruction,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street  NW., 
Washington,  DC  20536.  AddiUonally, 
comments  and/or  suggestions  regarding 
the  itera(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
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Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  November  27, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
(PR  Doc.  9»-32177  Filed  12-2-98;  8:45  am) 
BILLJNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infonmation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Passenger  List,  Crew  List. 

The  Department  of  Justice, 
ImmigraUon  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  writh  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  11,  1998 
at  63  FR  42877,  allowing  for  a  60-day 
pubhc  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubhc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235.  Washington.  DC  20530- 
202-395-7316. 

Written  comments  and  suggestions 
fi-om  the  pubhc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proposer  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utifity,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Passenger  List,  Crew  List. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  fustice^sponsoring  the 
collection:  Form  1-418.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  prescribed  by 
the  Attorney  General  for  the  INS  for  use 
by  masters,  owners  or  agents  of  vessels 
in  complying  wdth  sections  231  and  251 
of  the  Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
response:  95,000  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  95,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  proposed 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Richard  A.  Sloan  202- 
514-3291,  Director,  Policy  Directives 
and  histructions  Branch,  Immigration 
and  Naturahzation  Service,  U.S. 
Department  of  Justice,  Room  5307,  425 
I  Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  pubUc  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street.  NW..  Washington  DC 
20530. 


Dated:  Nove 
Brenda  E.  Dye 

Department  Dt 
States  Departn 
(FR  Doc.  98-3: 
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Dated:  November  27, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  9»-32178  Filed  12-2-98;  8:45  ami 

BILLMQ  CODE  441»-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalixation  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Document  Verification 
Request  and  Document  Verification 
Request  Supplement. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  foUovkring 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  25, 1998 
at  63  FR  45263,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  of  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
!of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Title  of  the  Form/Collection: 
Dociunent  Verification  Request  and 
Document  Verification  Request 
Supplement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  G-845  and  G-845 
Supplement.  SAVE  Branch,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  an  integral 
part  of  the  Systematic  Alien  Verification 
for  Entitlement  (SAVE)  Program.  It 
provides  direct  access  to  the  automated 
Alien  Status  Verification  Index  (ASVI) 
system. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500,000  responses  at  5  minutes 
(.083)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  41,500  annual  burden  hours. 

If  your  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directive  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  JusUce,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
times  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Ju<;tice 
Management  Division,  Suite  850, 


Washington  Center,  1001  G  Street,  NW.. 
Washington,  DC  20530. 

Dated:  November  27. 1998. 
Brenda  E.  Djrer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
(FR  Doc.  98-32179  Filed  12-2-98;  8:45  am] 
BtLUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Petition  for  Amerasian, 
Widow  (er),  or  Special  Immigrant. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  pubUshed  in 
the  Federal  Register  on  August  25. 1998 
at  63  FR  45262.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

TTie  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4. 
1999.  This  process  is  conducted  in 
accordance  writh  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro. 
E)epartment  of  Justice  Desk  Officer. 
Room  10235.  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
fix)m  the  pubhc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

|2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 


(3)  Enhance  the  quality,  utiHty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Amerasian,  Widow(er),  or 
Special  Immigrant. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-360.  Adjudications 
Division,  Immigration  and 
Naturahzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to 
determine  ehgibihty  or  to  classify  an 
alien  as  an  Amerasian,  widow  or 
widower,  battered  or  abused  spouse  or 
child  and  special  immigrant,  including 
reUgious  worker,  juvenile  court 
dependent  and  armed  forces  member. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  8,397  responses  at  (two)  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16.794  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
tastructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

Additionally,  comments  and  /or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  times  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  850, 


Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  November  27, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  98-32180  Filed  12-2-98;  8:45  am] 
BILUNO  CODE  4410-1(MM 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infomiation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Fax  Request  Form  from 
Benefit  Agency  to  INS  for  Confirmation 
of  Status  of  1-130  &  Fax  Request  Form 
from  Benefit  Agency  to  EOIR  for 
Confirmation  of  Status. 


The  Department  of  Justice, 
Immigration  and  Naturahzation  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  26,  1998 
at  63  FR  45516.  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubhc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Fax 
Request  Form  from  Benefit  Agency  to 
INS  for  Confirmation  of  Status  of  1-130 
and  Fax  Request  Form  from  Benefit 
Agency  to  EOIR  for  Confirmation  of 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
Adjudications  Division.  Immigration 
and  Natiu-alization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Governments.  The  data  collected  on 
these  fax  request  sheets  will  be  used  by 
the  INS  and  EOIR  to  determine 
ehgibihty  for  immigration  benefits.  The 
fax  request  sheets  permit  the  INS  and 
EOIR  to  share  information  with  state 
and  federal  benefit  granting  agencies, 
making  determinations  relating  to 
battered  aliens  for  whom  an  1-130 
petition  has  been  filed,  or  who  have 
made  a  prima  facie  case  for  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,00  responses  at  20  minutes 
(.333)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,996  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Ricard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturahzation  Service,  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street  NW.. 
Washington.  DC  20536,  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 


time  may  alsc 
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time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
coatact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  State 
Department  of  Justice,  Information 
M^agement  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington  DC  20530. 

iDated:  November  27, 1998. 
Brands  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  9»-32181  Filed  12-2-98;  8:45  ami 

BIUMO  CODE  44ia-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
imder  Review:  Petition  to  Remove 
Conditions  on  Residence. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  25, 1998 
at  63  FR  45263,  allowing  for  a  60-day 
pubUc  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accvuacy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Remove  Conditions  on 
Residence. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-751.  Adjudications 
Division,  Immigration  and 
Naturahzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Persons  granted 
conditional  residence  through  marriage 
to  a  United  States  citizen  or  permanent 
resident  use  this  form  to  petition  for  the 
removal  of  those  conditions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128,869  responses  at  80 
minutes  (1.33)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  171,422  annual  burden 
hoiu«. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturahzation  Services,  U.S., 
Department  of  Justices,  Room  5307,  425 
I  Street,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s] 
contained  in  this  notice,  especially 
regarding  the  estimated  pubhc  burden 
and  associated  response  times  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 


If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington  DC  20530. 

Dated:  November  27.  1998. 
Brmda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
[FR  Doc.  98-32182  Filed  12-2-98;  8:45  am) 
BUlWfi  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Emergency  Extension  of 
Existing  Collection;  Telephone 
VerificaUon  System  (TVS)  Phase  II  Pilot 
Non-Citizen  Employees  Employment 
Status  Report. 

The  Department  of  Justice, 
Immigration  and  Naturahzation  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  to  provide  for  the  required  period 
of  public  review  and  comment  and  the 
subsequent  30-day  time  period  for 
OMB's  review  and  final  action.  To 
ensure  that  the  review  process  is 
conducted  in  accordance  with  the 
procedures  specified  in  5  CFR  1320.10, 
the  INS  is  also  requesting  an  extension 
of  the  current  OMB  approval  period 
imtil  January  29, 1999. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  pubUc  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until  February 
1, 1999. 

Written  comments  and  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for-the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overviiew  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Telephone  Verification  System  (TVS), 
Phase  n  Pilot  Non-Citizen  Employees 
Employment  Status  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
SAVE  Branch,  Immigration  and 
Natiu^Iization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
households.  This  information  will  be 
used  by  the  INS  to  determine  the 
niunber  of  non-citizen  employees  who 
are  authorized  for  employment  in  the 
United  States  as  a  result  of  the 
Telephone  Verification  System  Phase  II 
Pilot  Project.  The  users  of  the  Telephone 
Verification  System  are  various 
employers  throughout  the  Untied  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  of 
the  response:  276,000  queries  at 
approximately  7  minute  per  response; 
and  1,000  employers  responding  to 
MOU  at  approximately  1.5  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  33,516  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
information,  please  contact  Richard  A 
Sloan  202-514-3291,  Director.  Pohcy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturahzation 
Services,  U.S.  Department  of  Justice 
Room  5307.  425  I  Street.  Washington. 
DC  20536.  Additionally,  comments  and/ 
or  suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 


Department  of  Justices  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850. 
Washington  Center,  1001  G  Street,  NW., 
Washington  DC  20530. 

Dated:  November  27.  1998. 
Brenda  E.  Dyer, 

Department  Deputy  Cleamnce  Officer,  United 
States  Department  of  Justice. 

[FR  Doc.  98-32183  Filed  12-2-98;  8:45  am] 
BILLMO  COOE  4410-KMI 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Immigrant  Petition  for 
Alien  Workers. 


The  Department  of  Justice, 
Immigration  and  Naturahzation  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  11,  1998 
at  63  FR  42877,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubhc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530- 
202-395-7316. 

Written  comments  and  suggestions 
&t)m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
hnmigrant  Petition  for  Alien  Workers. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-140.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to 
petition  to  classify  a  person  under 
section  203(b)(1),  203(b)(2),  or  203(b)(3) 
of  the  Immigration  and  Nationahty  Act. 
The  data  collected  on  this  form  will  be 
used  by  tiie  INS  to  determine  eligibiUty 
for  the  requested  immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  186,000  responses  at  1  (one) 
Hour  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  186,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Pohcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Stieet,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  tiie  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice' 


DEPARTME 
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Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street.  NW., 
Washington,  DC  20530. 

Dated:  November  27, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
|FR  Doc.  9&-32184  Filed  12-2-98;  8:45  am] 
BtLUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaiization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Application  for  Advance 
Permission  to  Enter  as  Nonimmigrant 
ffhirsuant  to  212(d)(3)  of  the 
Immigration  and  Nationality  Act). 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
1  collection  was  previously  published  in 
the  Federal  Register  on  July  28, 1998  at 
63  FR  40316,  allowing  for  a  60-day 
public  comment  period.  One  comment 
'■  was  received  and  addressed  by  the  INS 
on  this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encovuaged 
[  and  will  be  accepted  until  Janueiry  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
:     Written  comments  and/or  suggestions 
I  regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer. 
Room  10235.  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 

'  collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency  estimate  of  the  burden  of  the   - 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automiated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Advance  Permission  to 
Enter  as  Nonimmigrant  (Pursuant  to 
212(d)(3)  of  the  Immigration  and 
Nationality  Act). 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  1-192.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  furnished 
on  Form  1-192  will  be  used  by  the 
Immigration  and  Naturalization  Service 
to  determine  if  the  applicant  is  ehgible 
to  enter  the  U.S.  temporarily  under  the 
provisions  of  section  212(d)(3)  of  the 
Immigration  and  NationaUty  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  12,000  responses  at  15  minutes 
(.25)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 


Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  November  27, 1998. 

Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 

|FR  Doc.  98-32185  Filed  12-2-98;  8:45  am] 

BILUMQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs,  Bureau  of 
Justice  Assistance 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACfnOH:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired). 

Denial  of  Federal  Benefits  for  Drug 
Offenders 

The  Department  of  Justice,  Office  of 
Jujtice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encoiu^ged  and 
will  be  accepted  for  "sixty  days"  until 
February  1, 1999. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley,  202-616-3558.  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice.  810  7th  Street. 
NW.  Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
iilcluding  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  infonnation  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Denial  of  Federal  Benefits  for  Drug 
Offenders. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  3500/2.  Office  of 
Justice  Programs.  Bureau  of  Justice 
Assistance.  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Courts.  Other: 
none. 

The  Denial  of  Federal  Benefits  Drug 
Offenders.  F.L.  100-690.  contains 
collection  of  information  requirements 
to  ensure  that  convicted  offenders  do 
not  receive  Federal  benefits  that  have 
been  denied  by  court  action. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  It  is  estimated  that  500 
respondents  will  complete  this  form.  A 
respondent  will  take  an  estimate  of  5 
minutes  to  complete  each  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  It  is  estimated  that  the  total 
pubhc  burden  associated  with  this 
collection  is  41  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Suite  850. 
Washington  Center,  1001  G  Street,  NW, 
Washington.  DC  20530. 

Dated:  November  27, 1998. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
IFR  Doc.  98-32186  Filed  12-2-98;  8:45  am) 
BILUNG  COOE  4410-1»-«l 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  Vol.  63.  No. 
226/Tuesday,  November  24,  1998. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
9:30  a.m..  Tuesday.  December  1. 1998. 
CHANGE  IN  MEETING:  A  majority  of  the 
Board  Members  determined  by  recorded 
vote  that  the  business  of  the  Board 
required  amending  the  agenda  to  delete 
the  following  item: 

7093:  Brief  of  Accident-BK-117-B2 
helicopter  crash.  N909CP,  New  York  City. 
April  15, 1997;  and  Safety  Recommendation 
to  the  Federal  Aviation  Administration  about 
Blind  Rivets. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood,  (202)  314-6065. 

Dated:  December  1,  1998. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer 
(FR  Doc  98-32305  Filed  12-1-98;  2:09  pm] 
BIUING  COOe  7U3-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Availat>le  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Raihoad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quahty.  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Infonnation 
Collection 

Availability  for  Work:  Under  Section 
l(k)  of  the  Railroad  Unemployment 
Insurance  Act,  unemployment  benefits 
are  not  payable  for  any  day  for  which 
the  claimant  is  not  available  for  work. 


Under  Railroad  Retirement  Board 
(RRB)  regulation  20  CFR  327.5. 
"available  for  work"  is  defined  as  being 
wilhng  and  ready  for  work.  This  section 
further  provides  that  a  person  is 
"vdlling"  to  work  if  that  person  is 
willing  to  accept  and  perform  for  hire 
such  work  as  is  reasonably  appropriate 
to  his  or  her  employment 
circumstances.  The  section  also 
provides  that  a  claimant  is  "ready"  for 
work  if  he  or  she;  (1)  is  in  a  position  to 
receive  notice  of  work  and  is  willing  to 
accept  and  perform  such  work,  and  (2) 
is  prepared  to  be  present  with  the 
customary  equipment  at  the  location  of 
such  work  within  the  time  usually 
allotted. 

Under  RRB  regulation  20  CFR  327.15, 
a  claimant  may  be  requested  at  any  time 
to  show,  as  evidence  of  wiUingness  to 
work,  that  he  or  she  is  making 
reasonable  efforts  to  obtain  work.  In 
order  to  determine  whether  a  claimant 
is:  (a)  available  for  work,  and  (b)  wiUing 
to  work,  the  RRB  uUlizes  Forms  UI-38 
and  UI-38S  to  obtain  information  from 
the  claimant  and  Form  ID-8k  fi-om  his 
imion  representative.  One  response  is 
completed  by  each  respondent.  No 
changes  are  proposed  to  any  of  the  three 
forms. 

Estimate  of  Annual  Respondent 
Burden:  The  estimated  annual 
respondent  burden  is  as  follows: 


Form  No. 

Annual 
responses 

Time 
(MIn) 

Burden 
(Hrs) 

UKJBs: 
In  per- 
son ... 
By  mail 

UI-38 

Id-8k 

250 

500 

3,750 

3.100 

6 
10 
11.5 

5 

25 

83 

719 

258 

Total 

7.600 

1.085 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the 
information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Raihoad 
Retirement  Board.  844  N.  Rush  Street. 
Chicago.  Illinois  60611-2092.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  98-32199  Filed  12-2-98;  8:45  am] 

BILUNG  CODE  7M5-01-M 
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\e 

Burden 

1) 

(Hrs) 

6 

25 

0 

83 

1.5 

719 

5 

258 

Department  of  State 
[Public  Notice  «2934] 

Overseas  Security  Advisory  Council; 
Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Overseas  Security 
Advisory  Council.  This  advisory  council 
will  continue  to  interact  on  overseas 
security  matters  of  mutual  interest 
between  the  U.S.  Government  and  the 
American  private  sector.  The  Council's 
initiatives  and  security  publications 
provide  a  unique  contribution  to 
protecting  American  private  sector 
interests  abroad.  The  Under  Secretary 
for  Management  has  determined  that  the 
Council  is  necessary  and  in  the  public 
interest. 

The  Coimcil  consists  of 
representatives  from  four  (4)  U.S. 
Government  agencies  and  twenty-one 
(21)  American  private  sector  companies 
and  organizations.  The  Council  will 
follow  the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA)  (Public  Law  92-463).  Meetings 
will  be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  Section  10(d)  of  the  FACA,  5 
U.S.C.  552b  (c)  (1)  and  (4),  that  a 
meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public.  Notice 
of  each  meeting  will  be  provided  in  the 
Federal  Register  at  least  15  days  prior 
to  the  meeting. 

For  more  information  contact  Nick 
Proctor,  Executive  Director,  Overseas 
Security  Advisory  Council,  Department 
of  State,  Washington,  D.C.  20522-1003, 
phone:  202-663-0533. 

Dated:  October  13, 1998. 
Peter  E.  Bergin, 

Director  of  the  Diplomatic  Security  Service. 
[PR  Doc.  98-32146  Filed  12-2-98;  8:45  am] 
BiLUNO  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  Revision 
and  Request  for  Review,  Key  West 
International  Airport,  Key  West,  Fl. 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  current 
and  futiu«  noise  exposure  maps 
submitted  by  Monroe  County,  Florida, 
for  Key  West  International  Airport 
under  the  provisions  of  Title  I  of  the 


Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  Part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Key  West 
International  Airport  under  Part  150  in 
conjimction  with  the  noise  exposure 
maps  and  that  this  pr.^gram  will  be 
approved  or  disapproved  on  or  before 
May  8,  1999. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  revised 
noise  exposiu*  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  November  9, 
1998.  The  public  comment  period  ends 
January  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822-5024,  (407)  812-6331, 
Extension  29.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  Key  West  International 
Airport  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  November  9, 1998.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibiUty  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  8, 1999.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  apphcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  v«ll  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
fortb  the  measures  the  operator  has 


taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Monroe  County,  Florida,  submitted  to 
the  FAA  on  October  26, 1998,  revised 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  the  Key  West 
International  Airport  FAR  Part  150 
noise  study  conducted  between  October 
1,  1996,  and  October  25. 1998,  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  Section  103(a)(1)  of  the 
Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surroimding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by 
Monroe  County,  Florida,  the  specific 
maps  imder  consideration  are  "1998 
Noise  Exposure  Map"  and  "2003  Noise 
Exposure  Map"  in  the  noise 
compatibility  program  submission.  The 
FAA  has  determined  that  these  maps  for 
Key  West  International  Airport  are  in 
cojnpliance  with  appUcable 
requirements.  This  determination  is 
effective  on  November  9,  1998.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 


onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  reUed  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Key 
West  International  Airport,  also 
effective  on  November  9, 1998. 
Prehminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  revised 
program.  The  formal  review  period, 
limited  by  law  to  a  maximum  of  180 
days,  will  be  completed  on  or  before 
May  8, 1999. 

The  FAA's  detailed  evaluation  vdll  be 
conducted  under  the  provisions  of  14 
CFRPart  150,  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  revised 
program  with  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  revised  noise  exposure  maps,  the 
FAA's  evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822-5024. 

Division  Director  of  Community 
Services,  Public  Services  Building, 
5100  College  Road  West,  Wing  4, 
Room  405.  Key  West.  Florida  33040. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT: 


Issued  in  Orlando.  Florida  November  9, 
1998. 

W.  Dean  Stringer, 

Manager,  Orlando  Airport  District  Office. 
[FR  Doc.  98-32192  Filed  12-2-98;  8:45  am] 
BILUNQ  CODE  4»1fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  Piorsuant  to  Section  10(A)(2) 
of  the  Federal  Advisory  Committee  Act 
(PubUc  Law  72-363;  5  U.S.C.  App.  2), 
notice  is  hereby  given  of  a  meeting  of 
the  Bureau  of  Transportation  Statistics 
(BTS)  Advisory  Council  on 
Transportation  Statistics  (ACTS)  to  be 
held  Friday,  December  18.  1998. 10:00 
to  4:00  pm.  The  meeting  will  take  place 
at  the  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC,  in  conference 
room  6200-04  of  the  Nassif  Building. 

The  Advisory  Council,  called  for 
under  Section  6007  of  Public  Law  102- 
240.  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  December  18. 
1991.  and  chartered  on  June  19,  1995. 
was  created  to  advise  the  Director  of 
BTS  on  transportation  statistics  and 
analyses,  including  whether  or  not  the 
statistics  and  analysis  disseminated  by 
the  Bureau  are  of  high  quahty  and  are 
based  upon  the  best  available  objective 
information. 

The  agenda  for  this  meeting  will 
include  a  review  of  the  last  meeting, 
introduction  of  new  Director,  continued 
discussion  of  TEA-21  and  its  impact  on 
BTS,  identification  of  substantive 
issues,  review  of  plans  and  schedule, 
other  items  of  interest,  discussion  and 
agreement  of  date(s)  for  subsequent 
meetings,  and  comments  from  the  floor. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Carolee  Bush,  Council  Liaison,  on  (202) 
366-6946  prior  to  December  15. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chair, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 
Nonconmiittee  members  washing  to 
present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 


building  to  attend  the  meeting  should 
also  contact  Ms.  Bush. 

Members  of  the  public  may  present  a 
written  statement  to  the  Council  at  any 
time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Bush  (202)  366-6946  at  least  seven 
days  prior  to  the  meeting. 

Issued  in  Washington,  DC,  on  November 
30.  1998. 

Robert  A.  Knisely, 

Executive  Director,  Advisory  Council  on 
Transportation  Statistics. 
IFR  Doc.  98-32210  Filed  12-2-98;  8:45  am] 
BtLUNG  CODE  4»10-62-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
For  Exhibition  Determinations 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piu-suant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  object  to  be 
included  in  the  exhibit  "A  Treasure  of 
Books:  The  Library  of  Duke  August  of 
Brumswick-Wolfenbuttel,  here" 
imported  from  abroad  for  temporary 
exhibition  without  profit  within  the 
United  States,  is  of  cultural  significance. 
This  object  is  imported  pursuant  to  a 
loan  agreement  with  the  foreign  lender. 
I  also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  object  at 
The  Groiler  Club,  New  York,  New  York, 
from  on  or  about  December  8. 1998,  to 
on  or  about  February  6.  1999.  is  in  the 
national  interest.  Public  Notice  of  the 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquehne  H.  Caldwell.  Assistant 
General  Counsel.  202/619-6982,  and  the 
address  is  Room  700,  U.S.  Information 
Agency,  301  4th  Street,  SW, 
Washington,  DC  20547-0001. 

Dated:  November  27,  1998. 
R.  Wallace  Stuart, 
Deputy  General  Counsel. 
[FR  Doc.  98-32157  Filed  12-2-98;  8:45  am] 
BILUNG  CODE  8230-01-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100,  3110,  3120,  3130, 
3140,  3150,  3160,  3170  and  3180 

tWO-3tO-1 310-00-2MP] 

RIN  1004-AC94 

Onshore  Oil  and  Gas  Leasing  and 
Operations 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
revise  its  Federal  oil  and  gas  leasing  and 
operations  regulations.  This  rule  uses 
performance  standards  in  certain 
instances  in  lieu  of  the  current 
prescriptive  requirements.  These 
proposed  regulations  cite  industry 
standards  and  incorporate  them  by 
reference  rather  than  repeat  those 
standards  in  the  rule  itself.  Also,  BLM's 
onshore  orders  and  national  notices  to 
lessees  would  be  incorporated  into  these 
regulations  to  eliminate  overlap  with 
existing  regulations.  This  rule  would 
increase  certain  minimum  bond 
amounts  and  would  revise  and  replace 
BLM's  current  unitization  regulations 
with  a  more  flexible  imit  agreement 
process.  Finally,  this  proposed  rule 
would  eliminate  redundancies,  clarify 
procedures  and  regulatory  requirements, 
and  streamline  processes. 
DATES:  Comments:  Commenters  must 
submit  comments  by  April  5. 1999.  BLM 
will  consider  conunents  received  or 
postmarked  on  or  before  this  date  in  the 
preparation  of  the  final  rule. 
ADDRESSES:  Comments:  If  you  wish  to 
comment,  you  may  hand-deliver 
comments  to  the  Bureau  of  Land 
Management  Administrative  Record, 
Room  401, 1620  L  Street,  NW. 
Washington,  D.C..  or  mail  comments  to 
the  Bureau  of  Land  Management, 
Administrative  Record.  Room  401LS 
1849  C  Street,  NW,  Washington,  D.C. 
20240.  Commenters  may  transmit 
comments  electronically  via  the  Internet 
to:  WoComment@wo.blm.gov  and 
please  include  in  yoiu-  comments  the 
regulation  identifier  number  AC94  and 
your  name  and  return  address.  If  you  do 
not  receive  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Senio  at  (202)  452-5049  or  John 
Duletsky  at  (202)  452-0337  or  write  to 
Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior,  1849  C 


Street,  NW,  401LS.  Washington.  D.C. 
20240. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

L  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  which  BLM  receives  after  the 
close  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (see 
ADDRESSES). 

You  may  view  an  electronic  version  of 
this  proposed  rule  at  BLM's  Internet 
home  page:  www.blm.gov. 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  this 
address  during  regular  business  hours 
(8:00  a.m.  to  4:30  p.m.),  Monday 
through  Friday,  except  Federal  holidays. 
BLM  will  also  post  all  comments  on  its 
Internet  home  page  (www.blm.gov)  at 
the  end  of  the  conunent  period. 
Individual  respondents  may  request 
confidentiality.  If  you  vv^ish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as:  Internet  address, 
FAX  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  BLM 
will  honor  requests  for  confidentiality 
on  a  case-by-case  basis  to  the  extent 
allowed  by  law.  BLM  will  make 
available  for  public  inspection  in  their 
entirety  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

II.  Background 

Oil  and  gas  produced  from  lands 
managed  by  BLM  accounted  for  about 
5.7  percent  of  domestic  oil  production 
and  about  10.7  percent  of  domestic  gas 
production  in  1996.  BLM  has 
jurisdiction  and  responsibility  over 
virtually  all  aspects  of  leasing. 


exploration,  development,  and 
production  of  oil  and  gas  from  onshore 
Federal  oil  and  gas  and  approves  and 
supervises  most  operations  on  Indian 
lands.  BLM  administers  52,457  Federal 
and  Indian  leases,  of  which  nearly 
23,524  are  in  a  producing  or  producible 
status'.  As  of  December  31,  1996,  there 
were  70,569  producing  or  producible 
wells  imder  BLM's  jurisdiction,  and 
2,347  new  wells  were  drilling  during 
the  year.  In  1996,  more  than  $6.1  billion 
of  oil  and  gas  and  associated  products 
were  sold  from  Federal  and  Indian  oil 
and  gas  leases,  which  generated  $665 
million  in  royalties. 

Mining  Law 

The  Federal  Government  did  not  have 
an  oil  and  gas  leasing  system  before 
1920.  However.  Federal  oil  and  gas 
reserves  could  be  developed  under  the 
Mining  Law  of  1872  (17  Stat.  91.  30 
U.S.C.  22  et  seq.)  after  the  applicant 
located  a  placer  mining  claim.  If  the 
mining  claim  was  validated  by  the 
location  of  a  valuable  discovery,  the 
locator  essentially  was  entitled  to  fee 
title  to  the  lands  covered  by  the  claim. 
Congress  soon  realized  that  the  Mining 
Law  was  not  well  suited  for  oil  and  gas 
development  since  it  resulted  in  over 
drilling  and  waste  of  the  resources. 
Congress  passed  the  Mineral  Leasing 
Act  of  1920  (41  Stat.  437.  30  U.S.C.  181 
et  seq.)  (MLA)  and  on  February  25, 
1920.  the  President  signed  it  into  law. 
The  MLA  still  remains  the  primary 
authority  under  which  the  Federal 
Government  leases  the  majority  of 
Federal  onshore  oil  and  gas. 

Mineral  Leasing  Act 

There  have  been  several  amendments 
to  the  MLA  that  affected  the  Federal  oil 
and  gas  leasing  system,  but  it  stayed 
substantially  the  same  until  the 
enactment  of  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987 
(Pub.  L.  100-203.  101  Stat.  1330-256) 
(Reform  Act).  Before  the  Reform  Act. 
Federal  lands  vnthin  knovra  geologic 
structures  (KGS)  of  producing  oil  and 
gas  fields  were  leased  competitively  to 
the  highest  quaUfied  bidder.  Lands  not 
within  a  KGS  were  leased  "over  the 
coimter"  basically  on  a  first-come  and 
first-serve  basis  to  qualified  entities. 

In  1960,  BLM  implemented  a 
simultaneous  leasing  system  in  order  to 
address  concerns  over  the  potential  for 
&Bud  in  the  noncompetitive  leasing 
system.  Under  that  system,  all 
applications  for  available  public  lands 
that  were  received  within  the  time 
specified  in  the  notice  were  considered 
as  received  simultaneously. 
Applications  then  were  drawn 
randomly  to  determine  the  winner.  Only 
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a  fraction  of  Federal  lands  fell  into  the 
KGS  category  and  most  of  the  Federal 
oil  and  gas  leases  that  BLM  issued  were 
issued  noncompetitively  through  the 
lottery.  The  leasing  system  operated  for 
many  years  before  Congress  and  the 
public  became  concerned  that  BLM's 
leasing  system  was  not  functioning 
properly.  The  primary  concern  was  that 
the  Federal  Government  was  not 
receiving  fair  market  value  for  oil  and 
gas  resoiut:es.  There  was  also  concern 
that  it  was  becoming  increasingly 
difficuh  for  BLM  to  make  KGS 
determinations,  that  the  leasing  system 
was  subject  to  fraud  and  abuse,  and  that 
the  Bureau  was  not  taking  enough  care 
in  protecting  the  environment  affected 
by  development  of  Federal  oil  and  gas 
leases. 

the  Reform  Act 

Congress  passed  the  Reform  Act  on 
I}ecember  22,  1987,  to  address  concerns 
over  the  existing  leasing  system.  The 
principal  change  made  by  the  Reform 
Act  was  to  require  that  BLM  offer 
competitively  all  lands  eligible  and 
available  for  Federal  oil  and  gas  leasing 
before  leasing  noncompetitively.  KGS 
designations  were  eliminated, 
environmental  provisions  were  added, 
and  BLM  was  required  to  have  Forest 
Service  consent  before  leasing  oil  and 
gas  on  Forest  Service  lands.  The  Reform 
Act  also  required  BLM  to  post  a  notice 
of  the  lands  it  proposed  to  include  in  a 
lease  sale.  It  also  required  BLM  to  post 
a  notice  of  proposed  drilling  operations 
to  allow  the  pubhc  and  environmental 
groups  an  opportunity  to  comment 
before  BLM  made  a  final  determination. 
Congress  dealt  with  fraud  and  abuse  by 
making  it  unlawful  to  be  involved  with 
any  plan  to  defeat  the  purposes  of  the 
Reform  Act  or  its  implementing 
regulations.  The  Reform  Act  also 
provided  for  severe  penalties  for 
violating  these  fraud  provisions. 

BLM  has  been  leasing  Federal  oil  and 
gas  under  the  implementing  regulations 
of  the  MLA  and  the  Reform  Act,  with 
only  technical  and  clarifying 
amendments,  since  the  Reform  Act 
regulations  were  published  in  the 
Federal  Register  on  June  17, 1988  (53 
FR  9214,  1988). 

FVGRMA 

The  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA)  (30 
U.S.C.  1701  et  seq.)  made  a  few  changes 
to  the  leasing  and  operations  aspects  of 
BLM's  oil  and  gas  program.  FOGRMA 
focuses  mainly  on  royalty  and  rental 
collection  but  also  includes  provisions 
related  to  on-the-ground  operations. 
BLM  pubUshed  the  implementing 
regulations  for  the  operations  aspects  of 


FOGRMA  on  September  21, 1984  (49  FR 
37356),  and  for  the  leasing  aspects  on 
July  30, 1984  (49  FR  30446).  The 
operational  regulations  implementing 
FOGRMA  prescribe  standards  for 
lessees  and  operators  to  follow  when 
conducting  operations  on  Federal  and 
Indian  oil  and  gas  leases.  The 
regulations  also  clarified  BLM's 
responsibilities  for  inspecting 
operations.  BLM's  leasing  regulations 
that  implement  FOGRMA  deal  mostly 
with  royalty  and  rental  collections  and 
with  lease  reinstatement  provisions  for 
leases  that  terminated  by  operation  of 
law. 

m.  Discussion  of  Proposed  Rule 

This  proposed  rule  puts  the 
regulations  in  a  more  logical  sequence, 
streamlines  some  processes,  and 
reduces  dupUcation.  It  incorporates 
most  of  the  existing  oil  and  gas 
regulations  and  all  of  the  existing 
onshore  orders  and  national  notices  to 
lessees  to  make  one  complete  document 
for  lessees  and  operators  to  reference. 
Some  sections  of  the  proposed  rule 
contain  new  language  to  correct 
problems,  improve  procedures,  or 
clarify  existing  requirements.  This 
proposal  does  not  include  regulations 
that  deal  with  oil  and  gas  drainage  (see 
63  FR  1936,  January  13. 1998,  for  the 
proposed  rule),  Combined  Hydrocarbon 
Leasing  (3140),  and  the  Oil  and  Gas 
Leasing:  National  Petroleiun  Reserve — 
Alaska  (3130). 

•    These  regulations  are  written  in  plain 
language  to  more  effectively 
communicate  BLM  regulatory 
requirements.  Plain  language  uses  a 
series  of  questions  and  answers  in  place 
of  the  traditional  short  heading  and 
regulatory  requirements.  The  question 
and  answer  together  constitute  the 
regulatory  requirement.  The  proposed 
regulation  is  also  organizationally 
different  from  the  current  regulation  and 
presents  sections  in  a  more  logical  order 
that  closely  tracks  leasing  and 
operations  procedures  as  they  might 
occur  chronologically. 

Performance  Standards 

This  proposed  rule  uses  performance 
standards  where  possible  in  lieu  of  the 
current  prescriptive  requirements  or 
design  standards.  We  believe  that 
performance  standards  offer  operators 
and  BLM  increased  flexibility  to  deal 
with  unique  geologic,  ecological,  and 
engineering  circiunstances,  while  at  the 
same  time  protecting  the  environment 
and  other  Federal  and  Indian  interests. 
Under  the  current  regulations  and 
onshore  orders,  operators  are  required  to 
meet  certain  very  specific  and  often 
rigid  requirements  set  out  in  the 


regulations  and  orders.  This  inflexible 
"laiuidry  list"  approach  may  not  always 
work  in  the  most  efficient  or  even  most 
desirable  manner.  BLM  currenUy  issues 
variances  to  the  regulations  to  deal  with 
unique  geologic,  ecological,  and 
engineering  situations.  This  is  an 
administrative  burden  that  BLM  cannot 
afford  under  ciurent  and  foreseen 
declining  budgets.  It  is  time  consiuning 
and  expensive  for  operators  as  well. 

Under  current  regulations,  BLM 
ensiu^s  that  an  operator  complies  with 
all  of  the  requirements  of  a  given 
regulation  or  Order.  With  performance 
standards,  our  focus  is  no  longer  on  a 
list  af  requirements  but  on  the  outcome 
or  goal  stated  in  the  regulation.  This 
goal-oriented  approach  better  protects 
the  public  interest  since  operators  will 
be  held  to  a  stated  standard  rather  than 
just  having  to  comply  v^th  a  checklist. 
This  type  of  regulation  is  also  beneficial 
to  operators  because  it  gives  them 
flexibility  to  meet  the  goal  stated  in  the 
regulation.  Finally,  these  performance 
regulations  will  remove  some  of  the 
administrative  burdens  and  expense 
caused  by  having  to  issue  numerous 
variances  to  the  ciurent  regulations. 

We  used  performance  standards  in 
situations  where  there  was  little  or  no 
risk  to  the  health  of  the  land  or  public 
health  or  safety.  We  were  careful  to 
design  a  meaningful  standard  that 
protects  the  environment,  pubUc  health 
and  safety  and  preserves  BLM's  ability 
to  account  for  Federal  and  Indian 
production.  Use  of  performance 
standards  was  limited  to  specific  areas 
that  deal  with  oil  and  gas  exploration 
and  production.  Please  comment 
specifically  on  the  performance 
standards  proposed  and  whether  or  not 
there  are  other  sections  of  these 
proposed  regulations  where 
performance  standards  would  be 
appropriate. 

Incorporating  Industry  Standards  by 
Reference 

BLM's  current  onshore  orders  contain 
very  detailed  minimum  standards  to 
regulate  oil  and  gas  drilUng  and 
production  operations.  In  the  process  of 
incorporating  the  onshore  orders  into 
this  proposed  rule,  we  replaced  the 
many  detailed  minimum  standards  with 
references  to  American  Petroleum 
Institute  (API)  and  American  Gas 
Association  (AGA)  standards  and 
practices.  BLM  and  industry  recognize 
API  and  AGA  standards  as  acceptable 
operating  practices  for  Federal  lands. 
You  can  purchase  API  and  AGA 
publications  cited  in  this  proposed  rule 
directly  bom  API  and  AGA.  They  will 
also  be  available  for  review  at  all  of 
BLM's  field  offices  with  oil  and  gas 
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responsibilities.  We  cite  specific,  dated 
editions  of  API  and  AGA  standards.  Any 
future  amendments  or  updates  to  the 
dted  standards  will  not  be  incorporated 
into  BLM's  regulations  until  BLM 
undertakes  a  rulemaking  to  update  the 
reference. 


Changes  From  Existing  Regulations 

We  propose  to  modify  the  leasing 
regulations  by — 

1.  Eliminating  the  formal  nomination 
process.  Current  regulations  give  BLM's 
EHrector  the  discretion  to  post  a 
Competitive  Nomination  List  and 
require  the  public  to  formally  nominate 
lands  from  that  list  for  future 
competitive  sales.  The  Director  has 
never  exercised  this  discretion  and  does 
not  plan  to  do  so  in  the  near  future; 

2.  Eliminating  presale  offers.  The 
intent  of  the  Reform  Act  was  to 
emphasize  competition  for  Federal  oil 
and  gas  resources.  Presale  offers  were 
created  by  regulation  and  are  not 
required  by  the  Reform  Act.  Ehminating 
presale  offers  would  more  closely  follow 
the  intent  of  the  Reform  Act.  This 
change  would  result  in  a  more 
streamhned  leasing  process  because  it 
would  remove  the  one-year  waiting 
period  that  currently  exists  for  fiUng 
offers  on  lands  previously  leased. 
Current  regulations  prohibit  fihng  offers 
for  one  year  from  the  date  of  expiration, 
termination,  or  cancellation  of  former 
leases; 

3.  Requiring  that  parcel  integrity  be 
maintained  during  the  2-year  post  sale 
window.  Under  this  proposal,  you 
would  be  able  to  combine  more  than 
one  parcel  from  more  than  one  sale 
notice  in  a  lease  offer.  Under  the 
existing  system,  an  offer  must  include  a 
legal  land  description.  This  proposal 
would  simpUfy  the  filing  of  2-year 
noncompetitive  lease  offers  since  you 
would  be  able  to  use  the  parcel  number 
in  the  notice  of  competitive  lease  sale 
rather  than  listing  the  complete  land 
description.  It  would  also  expedite 
leasing  because  lease  stipulation 
revisions  would  not  be  necessary  for 
split  parcels.  Post  sale  offers  could  not 
exceed  2,560  acres; 

4.  Eliminating  the  existing 
requirement  that  an  offer  for  pubhc 
domain  minerals  be  for  at  least  640 
acres.  The  proposal  would  also  allow 
you  to  file  an  offer  on  lands  outside  of 
the  cvurent  six  square  mile  limit  if  you 
provide  BLM  a  vaUd  reason  for 
exceeding  the  six  square  mile  limit. 
Eliminating  the  640-acre  rule  and 
amending  the  six  square  mile  rule 
would  simplify  the  leasing  process, 
provide  more  flexibihty  in  fiUng  offers 
and  provide  consistency  in  the 


competitive  and  noncompetitive  leasing 
processes; 

5.  Reducing  the  number  of  copies  of 
an  offer  that  you  must  file  bom  three  to 
two.  This  would  reduce  your 
administrative  burden  and  still  allow 
BLM  to  process  your  appUcation 
efficiently; 

6.  Limiting  competitive  and 
noncompetitive  leases  to  2,560  acres  for 
the  lower  48  states  and  5,760  acres  for 
Alaska.  Limiting  lease  acreage  would 
provide  consistency  between 
competitive  and  noncompetitive  leases 
and  should  simpHfy  the  leasing  system. 
Under  current  regulations, 
noncompetitive  leases  may  be  for 
10,240-acres,  while  competitive  leases 
are  limited  to  2,560  acres; 

7.  Considering  the  balance  of  bonus 
bids  timely  paid  if  the  payment  is 
"postmarked"  (or  its  equivalent  for  non- 
U.S.  mail  transmittals)  on  or  before  the 
due  date.  The  balance  of  the  bonus  bids 
is  due  within  10  business  days  after  the 
day  of  the  sale.  Current  regulations 
require  this  balance  to  be  "submitted." 
We  have  interpreted  this  to  mean  that 
BLM  must  receive  the  payment  on  or 
before  that  date.  Currently,  we  do  not 
accept  payments  we  receive  after  the 
tenth  business  day  and  BLM  will  not 
issue  leases  if  payments  for  those  leases 
are  not  made  timely.  This  proposal 
would  benefit  those  parties  that  exercise 
dihgence  in  submitting  the  balance  of 
their  bonus  bids; 

8.  Eliminating  unit  bonds.  Unit  bonds 
are  unnecessary  since  unit  operations 
may  be  covered  under  statewide  and 
nationwide  bonds.  If  existing  statewide 
or  nationwide  bonds  are  inadequate, 
BLM  would  request  an  increase  in  those 
bond  amounts  rather  than  require  a 
separate  unit  bond; 

9.  Adding  a  new  bond  for  wells  that 
are  inactive  for  more  than  one  year. 
After  a  well  is  inactive  for  one  year, 
operators  would  be  required  to  either 
increase  the  bond  in  place  by  $2.00  per 
foot  of  depth  per  well,  or  pay  a 
nonrefundable  $100  yearly  fee;  and 

10.  Lacreasing  the  dollar  amount  for 
the  different  types  of  bonds  that  we 
currently  require.  Individual  bonds 
would  be  increased  from  $10,000  to 
$20,000  and  the  amount  for  statewide 
bonds  would  be  increased  from  $25,000 
to  $75,000.  Nationwide  bonds  would 
remain  at  $150,000.  BLM  has  not 
increased  bond  amounts  since  1960  and 
the  increase  takes  into  account  inflation 
and  the  fact  that  ciurent  bonding  levels 
do  not  cover  the  costs  associated  with 
plugging,  reclamation,  and  royalties. 

This  bond  increase  would  not  be 
immediate.  It  would  be  phased  in  as 
follows: 


a.  Parties  filing  new  AppUcations  for 
Permit  to  Drill  and  Changes  of  Operator 
subsequent  to  the  effective  date  of  the 
final  rule  would  be  required  to  meet  the 
increased  amounts. 

b.  Existing  bonds  with  no  new  activity 
would  remain  at  their  current  bond 
amount  for  two  years  at  which  time  the 
principal  must  increase  the  bond 
amoimt.  During  this  2-year  period,  BLM 
could  request  bond  increases  for  other 
reasons. 

This  proposal  would  also  add  a 
provision  to  allow  you  to  apply  for  a 
reduction  in  the  bond  amount  under 
certain  circimistances; 

11.  Changing  BLM's  current  policy  of 
terminating  the  period  of  liabihty  of 
bonds.  BLM  would  cancel  bonds  after 
determining  that  you  have  met  lease 
obUgations,  including  proper  plugging 
and  abandonment  of  wells  and  surface 
reclamation.  The  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  allows  the  Minerals 
Management  Service  (MMS)  seven  years 
to  complete  royalty  audits.  Since  bonds 
cover  royalty  obligations,  cancellation 
would  be  subject  to  concurrence  from 
MMS  that  there  are  no  outstanding 
royalty  obligations; 

12.  Eliminating  the  need  for  holders 
of  overriding  royalties,  production 
payments  or  similar  interests,  to  file 
notice  of  those  interests  with  BLM. 
Current  regulations  require  you  to  file 
these  documents  viith  BLM.  BLM  does 
not  currently  verify  these  outstanding 
royalty  interests  and  frequently  the 
official  lease  file  does  not  contain  all 
outstanding  transfers.  Therefore,  it  is 
not  an  acciurate  record  for  determining 
outstanding  interests.  Ehminating  the 
need  to  file  these  documents  would  save 
the  $25  filing  fee  currently  required  for 
each  affected  lease.  If  a  lessee  requested 
a  royalty  reduction  because  the  lease 
cannot  be  successfully  operated.  BLM 
would  then  require  the  lessee  to  report 
the  amoimt  of  outstanding  overriding 
royalties.  "This  is  not  a  new  requirement; 

13.  Ehminating  the  semiannual 
reporting  of  lease  interests  you  hold 
under  option.  BLM  would  still  request 
a  statement  of  acreage  you  hold  under 
option  when  we  conduct  audits  of 
acreage  holdings.  This  would  reduce 
your  administrative  burden  and  still 
allow  BLM  to  monitor  acreage  holdings; 

14.  Allovdng  a  Class  I  reinstatement 
when  you  pay  a  nominal  deficiency  late. 
Current  regulations  state  that  if  a  rental 
payment  is  nominally  deficient,  the 
lease  will  not  terminate  if  the  deficiency 
is  paid  to  the  MMS  vdthin  the  specified 
time.  The  proposed  change  would 
provide  flexibihty  in  quahfying  for  a 
Class  I  reinstatement.  Under  existing 
regulations,  such  a  lessee  is  required  to 
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petition  for  a  Class  11  reinstatement  at  a 
higher  rental  and  royalty  rate.  This  does 
not  seem  equitable  since  rental 
deficiencies  could  simply  be  a  result  of 
an  acreage  miscalculation.  This  . 
rulemaking  also  clarifies  rental  payment 
requirements  for  fivctional  acreage 
amounts;  and 

15.  Providing  an  increase  in  the 
percentage  and  dollar  amount  for 
nominal  deficiencies  of  rental 
payments.  Current  regulations  provide 
that  a  lease  will  not  terminate  if  the 
rental  deficiency  is  5  percent  or  $100, 
whichever  is  less.  We  are  proposing  to 
change  that  amount  to  10  percent  or 
$200,  whichever  is  less.  This  is 
consistent  with  the  deficiency 
percentage  and  amount  allowed  when 
filing  a  noncompetitive  offer. 

We  propose  to  modify  the  drilling, 
production,  and  enforcement 
regulations  by — 

1.  Referencing  pubUshed  industry 
standards  and  practices  instead  of 
listing  minimum  standards; 

2.  Simplifying  the  procedure  to 
calculate  average  daily  oil  production 
for  leases  with  sliding  and  step-scale 
royalty  rates; 

3.  Eliminating  the  provision  to  charge 
the  full  value  of  gas  vented  or  flared  that 
would  have  begun  one  year  after  BLM 
ordered  you  to  capture  the  gas; 

4.  Exempting  Federal  oil  wells  that 
produce  less  than  10  Mcf  per  day  fi-om 
the  obligation  to  obtain  prior  BLM 
approval  to  vent  or  flare; 

5.  Allowing  bypasses  aroimd  oil  and 
gas  meters  under  certain  circumstances 
if  sealing  requirements  are  followed; 

6.  Not  requiring  site  facility  diagrams 
for  single  oil  or  condensate  tank 
faciUties  that  service  a  single  well.  This 
is  in  addition  to  the  current  facility 
diagram  exemption  for  faciUties 
processing  dry  gas; 

7.  Exempting  gas  wells  producing  100 
Mcf  of  gas  per  day  or  less  from 
requirements  for  inspection  frequency 
of  the  meter  tube,  determination  of 
flowing  gas  temperature.  caUbration 
frequency,  and  tracking  of  static  pens. 
These  exemptions  are  in  addition  to  the 
measurement  exemptions  that  currently 
exist  for  low  volume  wells  with  respect 
to  beta  ratio  range  and  differential  pen 
tracking; 

8.  Requiring  semiannual  proving  of 
positive  displacement  metering  (e.g.. 
Lease  Automatic  Custody  Transfer) 
systems  measuring  10,000  barrels  of  oil 
per  month  or  less; 

9.  Assessing  operators  up  to  $250  per 
day  for  each  day  a  violation  remains 
imcorrected  after  a  specified  abatement 
period.  This  proposal  would  also 
remove  the  categories  of  "major"  and 

'minor"  violations  of  existing 


regulations.  BLM  beUeves  this  approach 
will  simpUfy  the  enforcement  process 
and  make  it  more  consistent,  while  still 
providing  reasonable  monetary 
incentive  for  operators  to  comply.  BLM 
would  prescribe  shorter  abatement 
periods  for  more  serious  violations; 

10.  Changing  the  system  of  immediate 
assessments  for  serious  violations  from 
a  $500  per  day  per  violation  assessment 
to  a  substantially  increased  one-time 
amount  per  violation  assessment.  This 
change  would  simpUfy  the  enforcement 
process  and  would  be  more  of  a 
deterrent  for  offenders; 

11.  Expanding  the  hst  of  serious 
violations  subject  to  immediate 
assessments  to  include  surface 
disturbance  without  approval,  habitual 
violation,  and  commingling  of 
production  without  approval.  These 
violations  would  be  added  because  of 
the  potential  harm  to  the  environment, 
production  accountability,  or  pubUc 
health  and  safety; 

12.  Simplifying  the  language  for 
BLM's  civil  penalty  regulations  to  more 
closely  follow  the  provisions  of  the 
Federal  Oil  and  G«^  Royalty 
Management  Act; 

13.  Revising  BLM's  existing  oil  and 
gas  unitization  regulations  with  a  more 
flexible  unit  agreement  format.  The 
primary  change  to  the  unitization 
process  would  be  an  emphasis  on  up- 
front negotiation  among  the  various 
interest  owners  and  BLM.  The 
agreement  format  would  be  flexible  as 
long  as  it  addressed  the  unit  area,  initial 
unit  obUgations  and  continuing 
development  obligations,  productivity 
criteria,  and  participating  area  size;  and 

14.  Requiring  a  fair  market  value  user 
fee  for  geophysical  exploration  on  BLM 
lands.  The  user  fee  would  not,  however, 
be  charged  for  geophysical  exploration 
under  a  Federal  oil  and  gas  lease. 

Section-by-Section  Discussion 

In  many  instances,  this  proposed  rule 
does  not  chemge  the  policy  or  procedure 
of  the  current  regulations  and  consists 
only  of  a  translation  from  current 
regulatory  language  into  plainer 
language.  The  section-by-section 
analysis  for  the  proposed  leasing 
regulations  mostly  describes  significant 
changes  from  current  BLM  regulatory 
poUcy  or  procedure.  Certain  sections 
also  describe  areas  where  we  have 
clarified  existing  procedures  or  poUcies. 
The  section-by-section  analysis  for  the 
operating  regulations  is  more  detailed 
because  the  proposed  changes  to  the 
operating  regulations  are  more  complex 
than  the  proposed  leasing  changes.  The 
operating  regulations'  discussion  also 
provides  tables  that  cross  reference  the 
proposed  sections  with  existing 


requirements.  The  discussion  of  the 
proposed  regulatory  text  is  generally  a 
discussion  of  changes  from  current 
pohcy  or  procedure. 

The  regulations  would  provide  the 
operational  requirements  for  the 
exploration,  development  and 
production  of  oil  or  gas  on  both  Federal 
and  hidian  lands.  These  regulations  also 
apply  to  the  leasing  of  Federal  lands  for 
oil  or  gas.  However,  they  do  not  apply 
to  the  leasing  of  Indian  lands.  Also,  we 
propose  that  the  operating  regulations 
would  apply  to  oil  and  gas  leases  on 
lands  the  Federal  government  may 
acquire  in  the  future,  to  the  extent  that 
they  are  not  inconsistent  with  the  rights 
granted  in  the  original  lease.  The 
authority  under  which  we  would 
regulate  such  leases  is  the  Federal  Land 
Pohcy  and  Management  Act  of  1976  (43 
U.S.C.  1701  etseq.). 

Part  3100 — Onshore  Oil  and  Gas  Leasing 
and  Operations:  General 

Subparts  3101 — General,  3102 — 
Recordkeeping,  3103 — Reports, 
Submissions,  and  Notifications,  and 
3104 — Environment  and  Safety 

Definitions  Section  3101.5  would 
consohdate  and  incorporate  the 
definitions  included  in  the  current 
3000.0-5,  3100.0-5,  3150.0-5,  3160.0-5, 
3180.0-5,  3190.0-5  for  easier  reference 
and  to  eliminate  redundancy.  The 
definitions  section  would  also  include 
terms  found  in  current  onshore  orders. 
Some  of  the  definitions  that  appear  in 
existing  sections  would  be  moved  to  a 
general  definitions  section  proposed 
under  the  E)efinitioiis  rulemaking 
pubhshed  on  November  19, 1996  (61  FR 
58843). 

One  particularly  important  definition 
is  the  term  "interest,"  which  is  used 
frequently  in  the  rule.  It  is  proposed  that 
the  term  means  only  record  title  interest 
oi  "Operating  rights  interest  (also  known 
as  working  interest).  Other  interests 
such  as  overriding  royalty  interests 
would  not  be  included  in  this 
definition. 

Section  3101.8  would  contain  a  chart 
w^ch  references  those  sections  of  these 
regulations  where  we  cite  and 
incorporate  industry  standards. 

Subparts  3101  through  3104  would 
lay  out  general  requirements  and 
explanations  of  the  proposed  3100 
regulations.  These  general  requirements 
would  include — 

1.  Principles  that  underlie  the 
regulation  of  Federal  oil  and  gas  leasing 
and  operations. 

2.  ihe  need  for  operators,  lessees,  and 
sublessees  to  comply  with  the  lease 
terms,  stipulations,  conditions  of 
approval,  notices  to  lessees,  and  written 
or  oral  orders. 
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3.  An  explanation  of  the  process  for 
waiver,  exception,  and  modification  of 
stipulations  and  variances  to  the 
requirements  imposed  by  these 
regulations. 

4.  A  description  of  the  surface  use 
rights  under  a  lease  and  yoiu  reporting 
and  recordkeeping  requirements. 

Subpart  3101  would  include  a  chart 
referencing  other  regulations  that  aH^ect 
leasing  or  operations  on  Federal  land 
and  Subpart  3102  would  include  a  list 
of  the  types  of  records  BLM  requires  an 
operator  or  lessee  to  keep.  Subpart  3103 
would  identify  reports,  submissions, 
and  notifications  BLM  requires  and  the 
forms  which  must  be  used.  It  would  also 
include  a  cross  reference  to  the 
pertinent  section  of  the  regulation  to 
which  the  record  pertains. 

Sections  3101.11  through  3101.13 
would  clarify  the  Uability  of  various 
interest  owners  when  there  are  many 
parties  with  an  interest  in  a  single  lease. 
This  section  would  state  that  each 
record  title  holder,  each  operating  rights 
owner,  the  operator  and  the  bonded 
parties  are  each  fully  responsible  for  the 
performance  of  all  lease  obUgations  (in 
the  case  of  an  operating  rights  owner 
just  for  the  area  or  depth  subject  to  its 
rights),  unless  provided  otherwise  in  a 
particular  regulation.  The  rule  makes 
express  what  is  the  case  imder  standard 
contract  law:  When  two  or  more  parties 
promise  the  same  performance  to  the 
same  promisee,  each  is  boimd  for  the 
whole  performance  thereof.  Restatement 
of  the  Law  of  Contracts,  Second 
§  289(1).  Furthermore,  when  an  oil  and 
gas  lessee  assigns  an  undivided  interest 
in  his  lease  to  another,  each  of  them  is 
jointly  and  severally  liable  for  the 
performance  of  lease  covenants.  See 
Hafeman  v.  Gem  Oil  Co.,  80  N.W.  139, 
163  (Nebr.  1956).  BLM  bonding  policy 
since  1988  has  allowed  a  single  interest 
holder  in  a  lease  to  provide  a  bond  on 
behalf  of  all  lessees  and  record  title 
holders,  reflecting  BLM's  imderstanding 
that  by  covering  one  such  interest 
holder  the  surety  has  agreed  to 
indemnify  BLM  for  full  performance  of 
the  lease  obUgations,  up  to  the  amount 
of  the  bond.  BLM  has  never  been 
authorized  to  agree  to  assume  any 
portion  of  the  cost  of  reclamation  or 
other  lessee  duties,  just  because  one 
interest  holder  is  insolvent  or  cannot  be 
found.  The  Bureau  Oil  and  Gas  National 
Performance  Review  Report  dated  April 
27, 1995.  recommended  that  BLM 
amend  its  regulations  to  make  this 
"joint  and  several"  Uability  more 
expUcit.  This  regulation  would  be 
superseded  where  a  statute  or  regulation 
concerning  a  particular  category  of 
obUgations  limits  the  UabiUty  of  a  co- 
lessee  to  its  proportionate  interest  in  the 


lease,  such  as  the  Royalty  Fairness  and 
Simplification  Act  provides  with 
respect  to  payment  obUgations. 

Section  3101.18  would  explain  that 
lessors  are  responsible  for  drainage  and 
would  cross  reference  a  proposed  rule 
on  oil  and  gas  drainage  that  was 
pubUshed  in  the  Federal  Register  on 
January  13.  1998  (63  FR  1936).  This 
final  rule  would  incorporate  the 
drainage  rule  and  cross  reference  it  in 
this  section. 

Subpart  3104 — Environment  and  Safety 

Subpart  3104  would  contain  an 
explanation  of  what  an  operator  must  do 
to  protect  the  environment  when 
conducting  operations.  This  subpart  is 
not  meant  to  describe  in  detail  all  of  the 
environmental  protection  aspects  of 
leasing.  It  is  only  an  overview  of  the 
issues  that  are  involved.  The  details  of 
environmental  protection  are 
considered  in  several  other  sections  of 
these  regulations  and  in  lease  terms  and 
conditions  as  well  as  orders  and  notices 
BLM  may  issue. 

Subpart  3105 — Lessee  Qualifications 

Subpart  3105  would  contain 
requirements  for  lessee  quaUfications 
including  when  persons  who  are  not 
United  States  citizens  or  who  are  minors 
may  hold  lease  interests.  This  subpart 
would  also  include  the  maximum 
acreage  limitations  for  pubUc  domain 
and  acquired  minerals  that  may  be  held 
by  an  entity  which  also  applies  to 
options  for  leases.  How  BLM  computes 
chargeable  acreage  would  be  explained 
as  well  as  what  you  must  do  if  you 
exceed  the  acreage  limitations. 
However,  this  subpart  would  eUminate 
the  existing  requirement  that  option 
agreements  be  filed  with  BLM.  Acreage 
held  under  option  remains  chargeable. 
BLM  would  request  outstanding  option 
agreements  for  acreage  audit  purposes. 

Subpart  3106— Fees,  Rentals,  and 
Royalties 

Subpart  3106  would  contain  general 
information  regarding  fees,  rentals, 
royalties  and  minimum  royalties, 
acceptable  forms  of  payment,  and  where 
to  submit  payments.  The  proposal 
includes  charts  identifying  the  types  of 
payments,  rental,  royalty  and  minimum 
royalty  rates  for  competitive, 
noncompetitive,  renewal,  exchange  and 
right-of-way  leases,  and  leases  issued  in 
Ueu  of  unpatented  oil  placer  mining 
claims.  The  subpart  would  also  include 
provisions  on  waivers,  suspensions,  euid 
reductions  of  rental  and  royalty. 


Royalty  Rates  on  Oil  Sliding  and  Step- 
Scale  Leases 

Proposed  regulations  on  determining 
oil  royalty  rates  for  sUding  and  step- 
scale  leases  are  in  sections  3106.50 
through  3106.54.  These  sections  would 
establish  a  new  procedure  to  calculate 
average  daily  production.  Sliding  and 
step-scale  leases  have  royalty  rates  that 
increase  as  the  average  daily  production 
increases. 


Proposed  regulation 

Existing 
regulation 

3106.50 

3162  7-4 

3106.51 
3106.52 
3106.53 
3106.54 

Sections  3106.50  through  Section 
3106.54  would  describe  a  new 
procedure  for  calculating  average  daily 
oil  production  for  the  purpose  of 
determining  the  correct  royalty  rate  for 
a  sUding-scale  or  step-scale  lease. 

The  existing  procediu«  to  determine 
average  daily  production  involves  a 
complex  system  of  identifying 
"countable"  wells  based  on  the  number 
of  days  a  well  was  produced,  whether 
a  well  was  initially  or  previously 
produced,  and  whether  a  well  was  shut- 
in  for  conservation  purposes.  Generally, 
the  average  daily  production  is 
determined  by  dividing  the  gross  oil 
production  for  the  month  by  the  number 
of  countable  wells  multiplied  by  the 
number  of  days  in  the  month,  regardless 
of  how  many  days  the  wells  actually 
produced.  However,  some  leases  require 
the  gross  production  to  be  divided  by 
actual  days  produced  to  arrive  at  the 
average  production  rate.  You  then  use 
the  resulting  average  daily  production 
per  well  to  find  the  corresponding 
royalty  rate  from  the  royalty  provisions 
of  the  lease.  For  these  types  of  leases, 
the  royalty  rate  increases  on  a  scale  from 
12^/2  percent  to  25  percent  as  the 
average  daily  production  per  well 
increases. 

The  complex  nature  of  the  well  count 
procedure  has  caused  many  errors  by 
both  industry  and  BLM  in  calculating  or 
verifying  the  average  daily  production 
per  weU.  The  propensity  for  errors  in 
the  well  coimt  procedure  in  timi  results 
in  incorrect  royalty  payments,  which 
require  detailed,  time  consuming,  and 
expensive  audits  to  correct.  Errors  are 
not  readily  identified  by  either  BLM  or 
MMS  because  all  of  the  information 
needed  to  verify  the  average  production 
rate  or  royalty  is  not  found  on  the 
monthly  report  of  operations,  Form 
MMS-3160. 


Pro- 

posed 
regula- 
tion 

3106.60 

3- 

3106.61 

3 

3106.62 

3" 

3106.63 

3- 

3106.64 

3- 

3106.65 

3^ 

3106.66 

3^ 

3106.67 

31 

3106.68 

31 

3106.69 

31 

3106.70 

31 

3106.71 

3106.72 

31 

3106.73 

31 

3106.74 
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These  regulations  would  simplify  the 
procedure  to  determine  the  average 
daily  oil  production.  Under  this 
proposal,  gross  production  from  a  lease 
or  agreement  would  be  divided  by  the 
total  niunber  of  days  "eligible"  wells  are 
produced  or  used  for  production.  Any 
paying  well  that  produces  oil  is  an 
eligible  well,  as  is  any  injection  well 
used  to  recover  oil.  Wells  shut-in  for 
any  reason  would  not  have  a  bearing  on 
the  average  daily  production  rate.  AlFof 
the  information  necessary  to  make  the 
computation  of  average  daily 
production  is  found  on  Form  MMS- 
3160.  The  proposed  procedure  should 
not  substantially  impact  royalty 
payments.  The  proposed  procedure 
would  be  implemented  as  of  the 
effective  date  of  the  final  rule. 

Stripper  Oil  Property  Royalty  Reduction 

Proposed  regulations  on  determining 
royalty  reductions  for  stripper  oil 
properties  would  explain  the 

Erocedures  on  how  to  determine  if  you 
ave  a  stripper  oil  property  and,  if  so, 
bow  to  apply  to  receive  a  royalty 
reduction.  They  would  also  set  the 
reduced  royalty  rates  for  eligible 
production  rates,  provide  for  further 
royalty  reductions  as  production 
declines,  and  allow  BLM  to  terminate 
the  stripper  oil  property  royalty 
reduction  program  with  proper  notice. 


Pro- 

posed 
regula- 

Existing  regulation 

1    tion 

3106.60 

3103.4-2(a)(1). 

3106.61 

3103.4-2(a){2)  through  (4). 

3106.62 

3103.4-2(b)(2). 

3106.63 

3103.4-2(b)(3)(i)(B). 

3106.64 

3103.4-2(b)(3)(iJ). 

3106.65 

3103.4-2(a)(1).  (b)(2).  (b)(3)(i)  and 

(b)(3)(ii). 

3106.66 

3103.4-2(b)(3)(ii). 

3106.67 

3103.4-2(b)(3)(ii),  (iii)(B),  and  (v). 

and    3103.4-2(b)(3)(ii),    (b)(6). 

and  (b)(7).      • 

3106.68 

3103.4-2(b)(3)(ii). 

3106.69 

3103.4-2(b)(3)(ii),      (iii)(B).      and 

(«i)(C). 

3106.70 

3103.4-2(b)(3)(iii)(A)  and  (B). 

3106.71 

3106.72 

3103.4-2(b)(3)(iii)(C)  and  (b)(8). 

3106.73 

3103.4-2(b)(3)(vi). 

3106.74 

The  requirements  of  this  proposal  are 
similar  to  those  in  existing  regulations. 
One  minor  change  would  be  in  section 
3106.63.  That  section  would  clarify 
what  oil  you  must  use  when  calculating 
your  average  daily  production  rate.  It 
establishes  what  liquid  hydrocarbons 
are  considered  "oil",  and  therefore 
eligible  for  royalty  reduction,  and  what 


is  considered  "condensate",  which  is 
not  eligible. 

Subpart  3107 — Lease,  Siu^ty,  and 
Personal  Bonds 

Subpart  3107  would  contain  general 
bonding  information  regarding  who 
must  post  a  bond,  bond  amounts,  the 
types  of  acceptable  bonds,  and 
procedures  for  bond  increases, 
collections,  and  cancellations.  This 
subpart  would  generally  contain 
existing  regulatory  requirements  with 
the  following  exceptions. 

Section  3107.14  would  increase 
amoimts  for  bonds.  Individual  bonds 
would  increase  from  $10,000  to  $20,000. 
The  amount  for  a  statewide  bond  would 
increase  from  $25,000  to  $75,000.  The 
nationwide  bond  amount  would  remain 
at  $150,000.  BLM  beheves  the  increases 
are  justified  because  the  costs  to  plug  a 
well,  restore  the  surface,  remove  related 
facilities,  rieclaim  roads,  rights-of-ways, 
etc.,  in  many  cases  far  exceeds  the 
present  bond  amounts.  In  addition,  BLM 
has  not  increased  minimum  bond 
amounts  since  1960.  Applying  an 
inflation  factor  to  the  individual  and 
statewide  bond  amounts  since  1960, 
would  increase  them  to  $50,000  and 
$135,000  respectively.  For  these 
reasons,  BLM  has  concluded  that  the 
increase  in  bond  amounts  for  individual 
and  statewide  bonds  is  reasonable  and 
justified.  In  BLM's  experience,  entities 
that  hold  nationwide  bonds  do  not  pose 
an  unacceptable  risk.  Therefore,  we  are 
not  proposing  to  increase  nationwide 
bonding. 

Section  3107.50  would  allow  you  to 
apply  to  BLM  for  a  decrease  in  your 
bond  amoimt.  Your  application  must 
include  your  justification  for  a  decrease 
in  the  bond  amount.  BLM  would 
approve  a  decrease  in  your  bond 
amount  if  we  determine  that  the 
potential  liabiUties  on  your  lease  are 
less  than  the  existing  bond  amoimt. 
Please  specifically  comment  on  the 
stcmdards  BLM  should  use  to  determine 
whether  we  will  approve  a  decrease  in 
the  bond  amount. 

Section  3107.52  would  require 
additional  bonding  for  inactive  wells.  A 
significant  source  of  orphan  wells  is 
temporarily  abandoned  wells.  In  1995, 
there  were  more  than  6,500  temporarily 
abandoned  wells  on  BLM-managed 
lands.  This  is  a  major  source  of  potential 
future  liability.  The  $2.00  per  foot  or 
$100  per  well  fees  would  complement 
the  proposed  increase  in  individual  and 
statewide  bonds  and  partially  cover  the 
potential  liability. 

Section  3107.70  woxdd  change  BLM's 
current  policy  of  terminating  only  the 
period  of  liabiUty  of  bonds.  Under  this 
proposal,  BLM  would  cancel  bonds  after 


determining  that  you  met  lease 
obUgations,  including  proper  plugging 
and  abandonment  of  wells,  and  surface 
reclamation.  The  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996  allows  MMS  seven  years  to 
complete  royalty  audits.  Since  bonds 
cover  royalty  obligations,  cancellation 
would  be  subject  to  conciurence  from 
MMS  that  there  are  no  outstanding 
royalty  obligations. 

Current  section  3104.4,  Unit 
Operator's  bond,  provides  that  a  unit 
operator's  bond  may  be  filed  in  lieu  of 
an  individual,  statewide  or  nationwide 
bond.  This  proposal  would  eliminate 
any  provision  for  an  operator  of  a  unit 
to  file  a  unit  bond.  This  is  an 
unnecessary  requirement  since  BLM 
allows  luiit  operations  to  be  covered 
under  statewide  and  nationwide  bonds. 
If  existing  statewide  or  nationwide 
bonds  are  inadequate,  BLM  would 
request  an  increase  in  those  bond 
amoimts  rather  than  require  a  separate 
unit  bond. 

SUibpart  3108  would  contain  bonding 
information  for  geophysical  exploration 
operations.  This  includes  the  types  of 
bonds,  amount  of  bond,  bond  increases, 
terminations,  and  action  to  be  taken  for 
nonperformance. 

Part  3110 — Oil  and  Gas  Geophysical 
Exploration 

Subparts  3110,  3112,  and  3113  would 
coritain  the  requirements  for  conducting 
geophysical  exploration  operations  on 
Federal  lands. 


Proposed  regulation 

31 10.10  and  31 10.11 

3110.12 

3110.13 

3112.10-12  and 

3112.20-3112.21. 

3113.10 

31 13.1 1-31 13.12  and 

3113.20-3113.22. 

3113.30-3113.31  

3113.40  

3113.50 


Existing  regulation 


3150.0-1. 
3150.1. 
New  section. 
3151.1  and  31512. 

3152.1. 
3152.3-3152.5. 

3152.6. 
3152.7. 
3153.1. 


Subpart  3110 — Onshore  Oil  and  Cias 
Geophysical  Exploration  General 
Provisions 

This  subpart  would  contain 
requirements  similar  to  existing 
regylations  with  one  exception.  Section 
3110.13  would  require  you  to  pay  a  fair 
market  value  fee  (FMV)  for  the  use  of 
the  public  lands  for  each  Notice  of 
Intent  to  Conduct  Oil  and  Gas 
Geophysical  Exploration  Operations. 
The  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701  etseq.)  (FLPMA)  requires  that  "the 
United  States  receive  the  fair  market 
value  of  the  use  of  the  public  land  and 
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its  resources  unless  otherwise  provided 
for  by  statute."  In  addition,  a  May  1992 
audit  report  by  the  U.S.  Department  of 
the  Interior,  Office  of  Inspector  General 
(OIG),  recommended  that  BLM  establish 
and  implement  procedures  to  charge 
FMV  for  geophysical  exploration.  In 
order  to  comply  with  the  requirements 
ofFLPMAandtheOIG 
recommendation,  we  propose  to  adopt  a 
FMV  for  geophysical  exploration.  The 
FMV  would  be  based  on  the  size  of  the 
area  physically  affected  by  each 
individual  geophysical  exploration 
project.  You  would  not  be  required  to 
pay  the  FMV  for  a  geophysical 
exploration  project,  or  a  portion  of  a 
project,  that  is  conducted  under  a 
Federal  oil  and  gas  lease. 

Subpart  3112 — Geophysical  Exploration 
Outside  of  Alaska 

Sections  3112.10  through  3112.12  and 
3112.20  and  3112.21  would  describe  the 
procedures  you  must  follow  to  obtain 
authorization  for  geophysical 
exploration  operations  outside  of 
Alaska.  It  would  also  implement  a  new 
provision  that  establishes  when  you 
must  submit  a  notice  of  intent  (NOI)  to 
BLM.  Under  this  proposal,  you  would 
submit  an  NOI  ahead  of  your 
anticipated  starting  date.  This  time 
period  should  allow  BLM  time  to 
process  your  NOI  before  the  day  you 
plan  to  start  your  geophysical 
exploration  project.  This  section  would 
describe  the  actions  BLM  would  take 
after  we  receive  yoiu  application.  It 
would  include  a  provision  for  a  BLM 
field  inspection  to  review  the 
geophysical  exploration  operations 
proposal,  would  describe  how  and 
when  tanotify  BLM  that  you  completed 
operations,  and  explain  how  BLM  will 
act  on  your  notice. 

A  new  requirement  would  be  added 
to  make  sure  BLM  receives  information 
to  accurately  determine  the  extent  of  the 
area  affected  by  your  geophysical 
exploration!  project  and  whether  you  are 
conducting  any  part  of  the  project  under 
a  Federal  oil  and  gas  lease.  BLM  needs 
this  information  to  calculate  FMV.  BLM 
would  not  authorize  your  NOI  imtil  you 
paid  the  required  FMV. 

Subpart  3113 — Geophysical  Exploration  in 
Alaska 

This  subpart  would  contain  the 
existing  regulatory  requirements  with 
the  following  exceptions. 

Section  3113.10  would  describe  what 
you  must  include  in  your  application 
for  an  oil  and  gas  geophysical 
exploration  permit.  This  proposal 
replaces  the  detailed,  who,  what,  and 
where  type  of  information  in  current 
section  3152.1,  with  a  general  standard 


for  permit  appUcation  requirements. 
This  standard  would  provide  more 
flexibiUty  to  deal  with  on-site 
conditions  and  individual  geophysical 
exploration  plans  that  may  dictate 
different  fiUng  requirements. 

This  proposal  would  add  a  new 
requirement  for  determining  FMV.  This 
requirement  would  ensure  BLM  receives 
information  to  accurately  determine  the 
extent  of  the  area  affected  by  your 
geophysical  exploration  project  and 
whether  any  part  of  the  project  is  being 
conducted  imder  a  Federal  oil  and  gas 
lease.  BLM  would  not  approve  your 
permit  imtil  you  paid  the  required  FMV. 

Section  3115.40  would  describe  what 
you  must  submit  to  BLM  after  you 
complete  geophysical  exploration 
operations,  when  you  need  to  submit  a 
completion  report,  and  what  action 
BLM  takes  after  we  receive  a  completion 
report.  These  sections  would  not 
include  the  detailed  what  and  where 
type  of  information  that  is  in  ciurent 
section  3152.7.  Rather,  section  3113.40 
would  replace  the  hst  of  required 
information  with  a  standard  for 
completion  reports.  A  standard  is 
appropriate  in  this  case  because  the 
information  BLM  needs  in  a  completion 
report  depends  on  the  application  filed, 
the  terms  of  the  permit  BLM  issued,  and 
the  results  of  your  on-site  activities. 
BLM  proposes  this  standard  because  the 
specific  requirements  in  a  completion 
report  are  often  worked  out  between  the 
applicant  and  BLM  before  we  issue  a 
permit.  This  information  may  also  be 
included  in  the  terms  of  the  permit. 

Part  3120 — Oil  and  Gas  Leasing 

Subpart  3120 — Leasing 

Subpart  3120  would  contain 
requirements  for  competitive  and 
noncompetitive  leasing  and  would 
describe  lands  that  are  available  for 
leasing.  It  would  contain  charts 
outiining  the  terms  of  different  types  of 
leases,  and  how  to  describe  lands  in  a 
letter  of  nomination.  This  subpart  also 
would  include  procedures  for  renewal 
and  exchange  leases  and  right-of-way 
leasing  and  would  generally  contain 
existing  regulatory  requirements  with 
the  following  exceptions. 

This  proposal  would  eliminate 
presale  noncompetitive  lease  offers.  The 
intent  of  the  Reform  Act  was  to 
emphasize  competition  for  Federal  oil 
and  gas  resources.  Presale  offers  were 
created  by  regulation  and  are  not 
required  by  the  Reform  Act.  Eliminating 
presale  offers  would  expedite  leasing 
because  it  would  remove  the  existing 
one-year  waiting  period  that  prohibits 
the  filing  of  offers  for  one  year  from  the 
date  of  expiration,  termination,  or 


cancellation  of  a  former  lease.  This 
would  result  in  a  streamUned  leasing 
process,  reduce  confusion  regarding 
which  lands  aie  available  for  leasing, 
result  in  a  cost  savings  for  unnecessary 
filing  fees  accompanying  offers 
identifying  unaveiilable  lands,  and 
encourage  competitive  leasing. 

This  proposal  would  also  eliminate 
the  formal  nomination  procedures  in 
existing  section  3120.3.  This  section 
gives  BLM's  Director  the  discretion  to 
post  a  Competitive  Nomination  List  and 
requires  the  pubUc  to  formally  nominate 
lands  from  that  hst  for  futtue 
competitive  sale.  The  Director  has  never 
exercised  his  discretion  to  implement 
these  regulations  and  does  not  plan  to 
do  so  in  the  near  future.  We  therefore 
believe  it  would  be  appropriate  to 
eliminate  the  requirements  of  this 
section. 

Section  3122.21  would  allow  BLM  to 
accept  a  late  payment  of  bonus  bid 
balances  if  you  provide  evidence 
shov»dng  the  late  payment  was 
postmarked  by  the  U.S.  Postal  Service, 
or  dated  as  received  by  a  courier  or 
other  delivery  service,  on  or  before  the 
tenth  business  day  following  the  day  of 
the  sale.  Currently,  BLM  will  not  accept 
payments  of  bonus  bid  balances  after 
the  tenth  business  day  after  the  sale. 

Sections  3123.30  and  3123.31  would 
limit  the  acreage  in  noncompetitive 
lease  offers  to  2,560  acres  in  the  lower 
48  States  and  5,760  acres  in  Alaska. 
Under  current  regulations,  the  10,240- 
acre  limitation  for  noncompetitive 
parcels  exceeds  the  2,560-acre 
limitation  for  competitive  parcels.  As  a 
result,  BLM  must  reconfigiuv  parcels  in 
order  to  offer  the  lands  for  competitive 
leasing.  Limiting  the  acreage  will 
provide  consistency  between 
competitive  and  noncompetitive  leases 
and  will  simplify  the  leasing  system. 

Those  sections  would  also  require  you 
to  describe  the  lands  in  two-year 
noncompetitive  lease  offers  by  the 
parcel  number  indicated  in  the  Notice(s) 
of  Competitive  Oil  and  Gas  Lease  Sale. 
Under  the  proposed  nUe,  you  would  be 
able  to  combine  more  than  one  parcel 
from  more  than  one  sale  notice  in  a 
lease  offer.  If  you  combined  more  than 
one  parcel  into  an  offer,  the  lands  would 
be  required  to  be  within  six  square 
miles,  unless  you  show  BLM  that  a 
larger  area  is  necessary.  BLM  will 
consider  larger  areas  if  we  determine 
that  is  in  the  interest  of  conservation  of 
resources.  The  current  regulations 
require  that  lands  be  within  six  square 
miles.  Allowing  you  to  come  in  with  a 
larger  area  would  give  you  added 
flexibihty  to  deal  with  geologic 
conditions. 
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These  proposed  changes  would 
slmpUfy  the  filing  of  two-year 
noncompetitive  lease  offers  since  you 
would  not  be  required  to  use  legal  land 
descriptions  in  your  offer,  but  only  the 
parcel  number.  It  would  also  expeidite 
leasing  because  lease  stipulation 
revisions  would  not  be  necessary  for 
spUt  parcels.  The  ciurent  regulations 
require  that  noncomp>etitive  offers  for 
pubhc  domain  minerals  must  be  a 
minimum  of  640  acres  unless  the  lands 
are  isolated,  i.e.,  there  are  no  contiguous 
lands.  This  regulation  has  resulted  in 
confusion,  the  loss  of  filing  fees,  loss  of 
priority  of  offiers,  and  is  not  required  by 
statute.  This  proposal  would  eliminate 
the  640-acre  fiUng  requirement. 
I ,  Section  3123.40  would  reduce  the 
number  of  copies  of  noncompetitive 
lease  offers  you  must  file.  Two  copies  of 
a  noncompetitive  lease  offer  would  be 
required  rather  than  the  ciurrent  three 
copies. 

Sections  3124.40  through  3124.42 
would  clarify  current  provisions  that  20- 
year  leases  issued  imder  Section  14  of 
the  Act  are  in  effect  so  long  as  oil  or  gas 
is  produced  in  paying  quantities. 

Section  3124.44  would  require  you  to 
file  applications  for  renewal  at  least  90 
calendar  days  before  the  lease 
expiration  date.  Existing  regulations 
require  filing  at  least  90  calendar  days, 
but  not  more  than  six  months,  fi-om  the 
expiration  of  the  lease  term. 


Subpart  3129— Record  Title,  Operating 
Rights,  and  Estate  Transfers,  Name 
Changes,  and  Mergers 

Subpart  3129  would  cover 
requirements  for  transfers  of  record  title 
and  operating  rights  interests  in  leases. 
This  subpart  would  generally  contain 
existing  regulatory  requirements  with 
the  following  exceptions. 

Section  3129.11  would  implement  a 
change  in  poUcy  and  procedure.  This 
proposal  would  eliminate  the 
requirements  of  current  section  3106.4- 
2  (Transfers  of  other  interests,  including 
royalty  interests  and  production 
payments)  that  requires  you  to  file 
overriding  royalty  assignments,  net 
profit  and  production  payments  with 
BLM.  BLM  does  not  check  the  accuracy 
of  these  transfers  and  does  not  verify 
outstanding  royalty  interests.  BLM  only 
places  these  documents  in  the  lease  file 
for  record  purposes.  Frequently,  the 
official  lease  file  at  BLM  does  not 
contain  all  outstanding  transfers  and  is 
therefore  not  an  accurate  record  for 
determining  the  outstanding  interests. 
Eliminating  the  fiUng  of  these 
documents  would  save  you  the  $25 
filing  fee  currently  required  for  such 
transfers.  Under  these  proposed 
regulations,  if  you  requested  a  royalty 
reduction  under  section  3106.40,  BLM 
would  still  require  you  to  docimient  the 
amount  of  outstanding  overriding 
royalties. 


Sections  3129.20  and  3129.21  would 
define  mass  transfers  and  would 
describe  a  change  bova  ciurent 
procedure.  BLM  would  no  longer 
require  three  originally-signed  copies  of 
mass  transfers  with  one  photocopy  for 
each  of  the  additional  leases  the  transfer 
affects.  This  procediue  was  adopted 
under  the  1988  regulations  and  is 
confusing  to  some.  Under  this  proposed 
rule,  you  would  be  required  to  file  three 
originals  of  the  record  title  assignment 
and  operating  rights  transfer  forms  for 
each  affected  lease.  BLM  would  not 
accept  photocopies  of  the  signed 
docmnents  for  each  additional  lease  the 
transfer  affects. 

Part  3130 — Oil  and  Gas  Agreements 

Subpart  3130 — Reservoir  Management 

This  subpart  would  contain 
requirements  for  well  spacing, 
commiuiitization  agreements, 
subsiuface  storage  agreements, 
development  contracts,  compensatory 
royalty  agreements  and  unit  agreements. 
Also,  the  unitization  subpart  would 
change  current  poUcy  and  procedure 
and  is  discussed  in  greater  detail  in  that 
subpart  discussion.  This  proposal 
corftains  additional  types  of  agreements 
that  are  not  covered  in  existing 
regulations.  ThescT agreements  would  be 
added  to  identify  all  types  of  agreements 
acceptable  under  current  BLM  policy. 


'                    Proposed  regulation 

Existing  regulation 

3130.10  

31 62.3-1  (a)  and  (b). 

3162.3-1(3). 

3162.5-2(b). 

3162.2(b). 

3161.2. 

3130.11  

3130.12  

31 30.1 3  

3132.10  

3132.11  

New  section. 

3132.12  

3105  2-2  3105  5-4 

3132.13  and  3132.14 

and  3107. 
New  sections. 

3133.10  

3105  2-2 

3133.11  

3105.2-3(3). 
3105.2-3(b). 
3105.2-3(0). 
New  sectiorts 

3133.12  

3133.13  through  3133.15 

3133.16  through  3133.18 

3134.10  

3105.5-2. 

3134.11 

3105  5-3 

31 34.1 2  

3105  5-2 

3135.10  

New  section 

31 35.1 1 

3105.3  and  internal  BLM  guidance  (WO  IM  Number  95-146  and  The  Oil  and  Gas  Devetop- 
ment  Contract  Task  Force  Report.  March  1988)  on  ttie  application  and  use  of  development 
contracts. 

3105  3-2 

! 
3135.12  

3135.13  

3105.3. 

3135.14  through  3135.19 

New  sections 

3136.10  

New  section 

3136.11  

3100  2-1 

- 
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Well  Spacing 

Subpart  3130  would  contain 
requirements  substantially  similar  to 
those  in  existing  regulations. 

Subpart  3132 — Oil  and  Gas  Agreements: 
General 

Subpart  3132  would  contain 
requirements  substantially  similar  to 
existing  requirements  with  the 
following  exceptions. 

Section  3132.10  would  set  out  the 
types  of  agreements  which  require  BLM 
approval.  The  language  in  this  section 
consohdates  general  provisions  that  are 
stated  in  many  places  throughout 
Federal  mineral  leasing  laws  and  BLAI's 
existing  regulations. 

Section  3132.12  would  state  the 
benefits  you  receive  for  fulfilling  the 
requirements  of  an  approved  oil  and  gas 
agreement.  This  is  a  new  section. 
However,  it  contains  no  new 
requirements  or  policy  issues. 

Section  3132.13  would  describe  when 
you  would  be  required  to  obtain  rights- 
of-stway  for  roads,  facilities,  or  other 
surface  uses  for  Federal  lands  excluded 
from  an  agreement  by  contraction  or 
termination.  This  is  a  new  section. 
However,  it  contains  no  new 
requirements  or  policy  issues. 

Section  3132.14  would  state  that  you 
may  include  State,  Indian,  or  private 
mineral  interests  with  Federal  interests 
in  a  Federal  agreement.  This  is  a  new 
section.  However,  it  contains  no  new 
requirements  or  policy  issues. 

Subpart  3133 — Communitization 
Agreements 

Communitization  agreements  are 
currently  covered  in  subpart  3105.  This 
proposal  would  cover  the  application 
process  and  how  BLM  would  set  the 
terms  and  conditions  of  the  agreement. 
The  subpart  would  contain  current 
regulatory  requirements  and 
implements  existing  policy  with  the 
following  exceptions. 

Section  3133.11  would  detail  what 
you  must  submit  to  BLM  in  your 
application.  This  section  would 
eliminate  the  existing  requirement  that 
the  commimitization  agreement  be 
signed  by  or  on  behalf  of  all  necessary 
parties.  Instead,  this  section  would 
require  you  to  certify,  as  applicant,  that 


all  necessary  parties  have  committed 
their  interests  to  the  agreement.  This 
change  was  made  as  a  result  of  a 
recommendation  of  BLM's  Onshore  Oil 
and  Gas  Performance  Review  to 
streamhne  the  commiuiitization 
process.  Please  specifically  comment  on 
alternative  ways  to  submit  the  required 
information. 

Section  3133.13  would  require  BLM 
to  notify  the  operator  when  we  make  a 
decision  on  your  request  to 
communitize.  It  also  would  require  the 
operator  to  notify  all  necessary  parties 
of  BLM's  decision  within  30  calendar 
days.  This  new  section  would  clarify 
current  administrative  processes. 

Subpart  3134 — Subsurface  Storage 
Agreements 

This  subpart  contains  current 
regulatory  requirements  and 
implements  existing  policy.  It  does 
contain  more  detail  than  existing 
regulations  on  subsurface  storage 
agreements.  However,  it  does  not 
implement  new  policy  or  procedure. 

Subpart  3135 — Development  Contracts 

This  subpart  contains  current 
regulatory  requirements  and 
implements  existing  policy.  It  does 
contain  more  detail  than  existing 
regulations  on  development  contracts. 
However,  it  does  not  implement  new 
pohcy  or  procedure. 

Subpart  3136 — Drainage  Agreements 

This  subpart  contains  cvirrent 
regulatory  requirements  and 
implements  existing  policy.  It  does 
contain  more  detail  than  existing 
regulations  on  drainage  agreements 
however,  it  does  not  implement  new 
pohcy  or  procedure.  One  section  in  this 
subpart  would  cross  reference  another 
proposed  rule.  Proposed  section  3136.10 
cross  references  regulatory  requirements 
in  a  proposed  rule  on  oil  and  gas 
drainage  that  was  published  in  the 
Federal  Register  on  January  13,  1998 
(63  FR  1936).  This  final  rule  would 
incorporate  the  drainage  rule  and  cross 
reference  it  in  this  section. 

Subpart  3137—  Unit  Agreements 

BLM  developed  this  subpart  of  the 
proposal  to  respond  to  industry 
concerns  identified  by  the  Bureau  Oil 


and  Gas  Performance  Review  and 
reinventing  government  initiatives.  The 
public  commented  that  the  existing 
imitization  process  was  inflexible  and 
that  was  a  Ihnitation  on  increased 
development.  Secretary  Babbitt  issued 
Secretarial  Order  3199  on  April  4,  1996, 
directing  BLM  to  "reengineer  Federal  oil 
and  gas  unitization  into  a  more  efficient 
and  flexible  process."  On  September  39, 
1998,  the  Secretary  renewed  the  order 
imtil  the  unit  regulations  go  into  effect 
or  September  30, 1999,  whichever 
occurs  first.  BLM  drafted  these 
regulations  to  focus  the  luiitization 
process  more  on  what  is  to  be 
accomplished  rather  than  on  how 
regulated  entities  would  achieve  their 
objectives.  BLM  identified  the  following 
as  limitations  on  the  effectiveness  of  the 
ciirrent  unitization  process — 

1 .  The  process  is  unnecessarily 
comphcated  and  is  a  barrier  to 
iiuiovative  and  creative  exploration  and 
development; 

2.  Paying  well  determinations  based 
solely  on  economics  cause  delays; 

3.  Allocation  of  unitized  production  is 
often  delayed  because  paying  well 
determinations  cannot  be  made  in  a 
timely  manner.  This  necessitates 
extensive  corrections  to  production  and 
royalty  reporting; 

4.  The  imit  designation  process  adds 
unnecessary  complexity  to  the 
application  process;  and 

5.  The  existing  model  unit  form  (see 
43  CFR  3186)  contains  many  terms 
unnecessary  to  the  Secretary's  decision 
whether  to  approve  a  imit  agreement  or 
not. 

These  proposed  regulations  attempt  to 
eUminate  or  minimize  these  barriers, 
while  still  meeting  the  intent  of  the 
Mineral  Leasing  Act  of  1920. 

These  regulations  would  increase  the 
flexibility  of  the  unitization  process  by 
allowing  operators  and  BLM  to  negotiate 
exploration  and  development  terms 
before  entering  into  a  unit  agreement. 
The  focus  of  this  new  process  would  be 
to  protect  the  public  interest  rather  than 
to  rely  on  the  existing  model  unit 
agreement.  This  regulation  would  not 
■  change  the  terms  and  conditions  of 
existing  unit  agreements  or  the  way 
BLM  administers  existing  agreements. 


Proposed  regulation 


3137.10  arxl  3137.11 

3137.12  

3137.13  

3137.14  

3137.15  

3137.16 

3137.17  and  3137.18 
3137.20  


Existing  regulation 


3186.1. 
New  section. 

3181 .2  and  3186.1. 

3181.3  and  3186.1. 
3181.3. 

3186.1,  sec.  20. 
New  sections. 
3186.1. 


The  prima 
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Proposed  regulation 

Existing  regulation 

3137.21  and  3137.22 

New  SATtinnfi 

3137.30  

3186  1    sec  3 

3137.31  through  3137.34 

New  sections 

3137.40  

3181.2 

3137.50  through  3137.52 

3186  1  sec  9 

3137.53 

New  section 

3137.54  

3186  1   sections  9  and  20 

3137.55  through  3137.59 

New  sections 

3137.61  through  3137.66 

3186  1   sec  11 

3137.67 ; :. 

3181  4  and  3181  5 

3137.68  „ 

3101  3-1 

3137.69  

3186  1   sec  11 

3137.70  through  3137.73 

3186  1   sec  11 

3137.74  

New  saction 

3137.80  and  3137.81  : 

3186  1   sec  8 

3137.82  

31861   sec  5  and  3186  3 

3137.83  

3186  1   sec  4 

3137.84  

3181  5  and  3186  1   sac  17 

3137.90  

3186  1    sec  25 

3137.91  

3186  1   sec  9 

3137.100  „ 

3186.1.  sec.  20(b)  and  20(d). 

3183.4(b). 

New  section. 

3137.101  

3137.102  

3137.110  

3186  1   sec  14 

3137.111  

3181.5  and  3186.1.  sec  17(b). 
3186  1   sec  14 

3137.120  and  3137.130 

New  sections 

The  primary  change  to  the  unitization 
process  would  be  an  emphasis  on  up- 
front negotiation  among  the  various 
interest  owners  and  BIJM.  Operators 
would  be  able  to  use  any  agreement 
format  in  their  unit  agreement  as  long  as 
it  addressed  the  following  four  basic 
issues:  (1)  Unit  area;  (2)  Initial  and 
continuing  development  obligations;  (3) 
Productivity  criteria  and  participating 
areas;  and  (4)  BLM's  ability  to  set  or 
modify  the  quantity,  rate  and  location  of 
development  and  production. 

The  imit  operator  and  BLM  would 
base  the  negotiation  of  unit  agreement 
terms  on  many  factors.  These  factors 
may  include  the  history  of  the  area,  the 
environment,  economics,  the  number 
and  depth  of  wells  previously  drilled  in 
the  area,  the  size  of  the  area  and  the  cost 
of  the  proposed  operations. 

Under  tnese  proposed  regulations, 
BLM  would  accept  only  a  limited 
number  of  additional  unit  agreement 
terms  beyond  the  mandatory  terms.  If 
the  uinit  agreement  does  not  specifically 
address  modifications,  they  would  not 
be  permitted  unless  all  of  the  original 
parties  or  their  successors  to  the 
agreement  agree.  The  imit  agreement 
would  be  considered  to  include  all 
producing  intervals  unless  the  imit 
agreement  specifies  producing 
interval(s). 

Another  change  from  current 
procedure  involves  the  creation  and  size 
of  initial  participating  areas  and 
additions  to  existing  participating  areas. 
The  amount  of  land  to  be  included  in 
any  participating  area  revision  would  be 


specified  in  the  unit  agreement  whereas 
currently  it  is  not.  Under  existing 
procedure,  participating  areas  include 
only  specific  producing  intervals.  An 
addition  to  an  existing  participating  area 
occurs  when  a  new  well  that  meets  the 
productivity  criteria  defined  in  the  unit 
agreement  is  drilled  outside  of  that 
participating  area. 

The  current  obligation  to  drill  an 
exploratory  well  and  subsequent  wells 
under  a  plan  of  operations  would  be 
replaced  with  initial  and  continuing 
development  obligations.  Under  this 
proposal,  you  and  BLM  would  negotiate 
the  initial  and  continuing  development 
obligations  and  would  include  those 
terms  in  the  unit  agreement.  These 
terms  would  define  the  number  and 
frequency  of  wells  you  plan  to  drill  or 
operations  that  would  establish  new 
unitized  production.  Under  this 
proposal,  the  unit  would  automatically 
contract  to  the  existing  participating 
area(s)  when  you  do  not  meet  a 
continuing  development  obUgation. 
Existing  regulations  allow  five  years  for 
drilling  and  development  of  the 
imitized  area  before  automatic 
elimination  would  occiu-  for  lands  not 
in  a  participating  area.  This  proposal 
would  eliminate  the  5 -year  initial 
drilling  and  development  period  of 
current  regulations.  BLM  believes  this 
new  requirement  would  increase  the 
potential  for  oil  and  gas  development  by 
encouraging  operators  to  follow  a 
continuous  development  program  or 
risk  contraction  of  the  unit  area  to  the 
participating  area(s). 


Paying  well  determinations  would  be 
replaced  with  well  productivity  criteria. 
This  would  allow  the  unit  operator  to 
negotiate  criteria  that  are  not  tied 
strictly  to  well  economics.  Currently, 
production  must  cover  the  drilling  and 
operating  costs  attributed  to  that  well. 
Under  this  proposal,  costs  for  that  well 
would  be  considered  as  part  of  unit 
costs  and  not  be  required  to  be  covered 
by  production  from  that  well  alone. 
Productivity  criteria  must  be  adequate 
to  indicate  a  well  has  established  futvue 
production  potential  to  pay  for  the  cost 
of  drilling,  completing  and  operating. 

Another  change  to  me  current  system 
concerns  development  requirements. 
After  unitization,  operators  would  know 
the  effect  of  development  on 
participating  areas  and  royalty 
distribution  immediately,  without 
having  to  wait  extended  periods  for 
BLM  approvals.  This  is  because  the 
criteria  for  deciding  whether  wells 
qualify  to  be  included  in  a  participating 
area  would  be  clearly  spelled  out  in  the 
agreement. 

Under  existing  regulations,  operators 
are  limited  to  a  set  time  to  develop  the 
entire  imit.  Under  the  proposed 
regulations,  the  unit  would  not  contract 
as  long  as  development  continued  at  the 
rate  set  out  in  the  agreement.  Once  you 
meet  the  initial  development 
obligations,  all  leases  committed  to  a 
unit  would  continue  to  receive  the 
benefits  of  unitization  as  long  as  the 
unit  is  productive. 

Uhder  this  proposal,  BLM  could  grant 
suspensions  and  extensions  of  time  to 
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cany  out  the  initial  and  continuing 
development  obligations.  In  those 
instances,  the  unit  operator  would  be 
required  to  prove  to  BLM  that  the 
obligations  cannot  be  carried  out  due  to 
circumstances  beyond  the  control  of  the 
operator,  despite  the  exercise  of  due 
care  and  dihgence.  Existing  regulations 
contain  similar  provisions. 

This  subpart  for  the  most  part 
discusses  new  procedures  and  policy  or 
new  regulatory  requirements.  Where  a 
given  section  is  substantially  similar  to 
existing  poUcy,  procedure  or  regulatory 
requirement,  it  is  not  discussed. 

Apphcation 

Section  3137.10  would  describe  the 
types  of  unit  agreements  the  subpart 
covers.  Up  to  now,  BLM's  regulations 
have  not  distinguished  between 
exploratory  and  enhanced  recovery  unit 
agreements.  Since  enhanced  recovery 
operations  differ  from  exploratory 
operations,  their  imit  obligations  should 
differ. 

Sections  3137.11  and  3137.12  would 
require  you  to  negotiate  with  BLM  on 
the  terms  of  exploratory  and  enhanced 
recovery  unit  agreements  before  you 
apply  and  explains  that  BLM  will  accept 
any  unit  agreement  format.  Currently, 
BLM's  regulations  require  that  you  use 
the  unit  agreement  form  in  section 
3186.1. 

Section  3137.13  would  explain  what 
you  must  include  in  your  unitization 
application. 

Section  3137.14  would  describe  what 
the  unit  operator  must  certify  in  the 
unitization  application.  This  is  a  new 
requirement.  Currently,  BLM  requires 
the  operator  to  submit  signatures  of  all 
parties  conunitted  to  the  unit.  The 
certification  would  replace  the 
signatures  which  will  reduce  paperwork 
for  you  and  BLM. 

Section  3137.15  would  make  it  clear 
that  you  are  not  required  to  file  with 
BLM  evidence  that  all  leases  have 
actually  committed  to  the  unit. 
However,  BLM  will  require  you  to  keep 
copies  of  the  invitations  to  join  the  unit, 
including  written  reasons  why  parties 
did  not  join  the  unit. 

Section  3137.16  would  change 
existing  poUcy  and  procedure.  Under 
existing  regulations,  BLM  approves  a 
imit  agreement  effective  the  date  of 
approval.  If  the  unit  does  not  meet  the 
pubUc  interest  requirement,  the  unit  is 
void  ab  initio.  Under  the  proposal,  BLM 
would  provisionally  approve  units  and 
final  approval  would  be  given  once  you 
meet  the  public  interest  requirement, 
retroactive  to  the  date  of  the  provisional 
approval.  One  effect  of  this  change 
would  be  that  when  a  lease  that  is  partly 
in  and  partly  out  of  a  unit  area  is 


segregated  into  two  leases,  the 
provisional  approval  would  not  give  the 
lease  that  is  outside  of  the  unit  any 
benefits  of  unitization,  including  an 
extension,  until  final  unit  approval. 
Final  unit  approval  would  be  given 
when  the  unit  meets  the  public  interest 
requirement  by  meeting  the  initial  unit 
obligations. 

Section  3137.17  would  require  BLM 
to  notify  the  unit  operator  in  writing 
when  we  approve  the  agreement.  This 
section  would  also  require  the  unit 
operator  to  notify  all  parties  to  the 
agreement  after  it  receives  BLM  notice. 

Section  3137.18  would  explain  that 
BLM  will  reject  a  unit  agreement 
application  if  it  does  not  meet  the 
requirements  of  this  subpart. 

Mandatory  Topics 

Section  3137.20  would  define  the 
mandatory  terms  of  exploratory  and 
enhanced  recovery  unit  agreements. 
Existing  unit  agreements  contain  terms 
that  deal  with  the  relationship  between 
the  parties  committed  to  the  unit 
agreement  and  not  BLM.  This  proposal 
would  also  reduce  the  number  of 
permissible  unit  agreement  terms  to 
only  those  that  deal  with  the 
relationship  between  BLM  and  the 
parties  committed  to  the  unit. 

Section  3137.21  would  describe  only 
mandatory  terms  in  enhanced  recovery 
unit  agreements  and  exploratory  unit 
agreements.  The  area  you  want  to 
include  in  an  enhanced  recovery  unit 
agreement  must  be  fully  developed  at 
the  time  you  make  the  proposal.  This 
section  also  explains  that  "fully 
developed"  means  that  you  have  drilled 
to  reasonably  delineate  the  boundaries 
of  the  reservoir.  Therefore,  you  would 
not  be  required  to  include  terms  for 
initial  unit  obligation,  participating 
areas,  productivity  criteria  and  unit 
contraction.  Instead,  you  would  be 
required  to  define  enhancement 
obligations  in  an  enhanced  recovery 
unit  agreement. 

Section  3137.22  would  prohibit  terms 
in  unit  agreements  other  than  those 
contained  in  the  fisted  sections  of  the 
proposal.  Parties  to  the  unit  could  set 
out  other  terms  under  private 
agreements. 

Optioned  Provisions 

Section  3137.30  would  explain  that 
you  may  include  optional  provisions  in 
the  agreement  for  limiting  the  agreement 
to  certain  producing  intervals, 
authorizing  multiple  unit  operators,  and 
providing  means  for  unit  agreement 
modifications.  If  those  provisions  are 
not  included  in  the  agreement,  the 
agreement  appUes  to  all  intervals, 
contemplates  a  single  unit  operator  and 


requires  unanimous  consent  for 
modification.  BLM  would  approve  those 
optional  provisions  if  you  demonstrate 
that  they  promote  additional 
development  or  enhance  production 
potential.  These  optional  provisions  are 
not  in  existing  regulations.  However, 
BLM  does  allow  for  these  optional 
provisions  if  operators  apply  and 
circumstances  warrant  that  they  be 
included.  BLM  would  add  these 
provisions  to  the  regulations  to  clarify 
existing  policy  and  procedure. 

Sections  3137.31,  3137.32  and 
3137.33  would  set  out  the  requirements 
for  having  multiple  unit  operators,  the 
circimistances  under  which  you  may 
modify  the  terms  of  the  unit  agreement 
and  what  you  must  submit  to  BLM  if 
you  modify  a  unit  area,  or  change  the 
commitment  status  of  a  lease. 

Section  3137.34  would  make  it  clear 
that  other  agreements  do  not  affect  the 
terms  and  conditions  of  a  Federal  unit 
agreement. 

Size  and  Shape 

Section  3137.40  would  require  that 
the  unit  area  consist  of  tracts  that  are 
contiguous  at  least  at  one  point.  It 
would  explain  that  areas  of 
noncommitted  tracts  totally  within  the 
exterior  boundary  of  the  unit  are 
allowed  and  that  BLM  may  limit  the 
size  and  shape  of  the  unit  area.  BLM 
currently  has  policies  and  procedures  to 
deal  with  the  size  and  shape  of  units 
that  are  similar  to  this  section. 

Development 

Section  3137.50  would  define  initial 
imit  obhgations  for  exploratory  xmit 
agreements.  Existing  regulations  require 
you  to  drill  at  least  one  well  to  explore 
for  unitized  substances  for  your  initial 
unit  obUgation.  As  a  matterof  policy, 
one  well  will  hold  up  to  about  30,000 
acres,  depending  on  geology,  economics 
and  other  factors.  This  proposal  would 
require  that  you  negotiate  with  BLM  and 
define  the  number  of  wells  necessary  to 
determine  the  existence  of  oil  and  gas  in 
the  area  of  the  unit.  This  proposal 
would  also  require  that  the  unit 
agreement  define  the  primary  target  for 
each  well  and  the  Ume  between  filing 
those  wells.  This  would  also  be  subject 
to  negotiation.  Existing  regulations  only 
require  you  to  define  the  primary  target 
for  the  initial  well  and  the  time  between 
drilling  the  well  depends  on  whether  it 
is  a  producing  well  or  not.  BLM  believes 
that  negotiation  of  the  provisions  for 
development  would  allow  operators 
flexibility  and  ensures  that  the  resources 
will  be  diligently  developed. 

Section  3137.51  would  define  what 
you  must  do  to  meet  initial  unit 
obhgations  and  fulfill  the  public  interest 
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requirement  for  an  exploratory  unit 
agreement.  Before  the  time  set  out  in  the 
agreement,  you  must  drill  at  least  one 
well  that  estabhshes  luiit  production, 
drill  a  test  well  to  the  primary  target,  or 
convince  BLM  that  drilling  the  initial 
well(s)  or  future  wells  is  unwarranted  or 
impracticable. 

Section  3137.52  would  define  the 
enhancement  obligations  for  enhanced 
recovery  unit  agreements.  The  unit 
agreement  would  define  that  amount, 
type  and  timing  of  enhanced  recovery 
operations. 

Section  3137.53  would  define  what 
you  must  do  to  meet  enhancement 
obUgations  and  fulfill  the  pubhc  interest 
requirement  for  enhanced  recovery  unit 
agreements.  You  would  be  required  to 
fulfill  the  provisions  of  section  3137.52, 
or  prove  to  BLM  either  that  enhanced 
recovery  operations  have  actually 
Increased  reservoir  performance  or  that 
further  enhancement  operations  are 
im warranted,  impracticable  or 
uneconomical. 

Section  3137.54  would  state  that  if 
you  do  not  meet  initial  unit  obUgations 
or  enhancement  obligations,  BLM's 
approval  of  the  agreement  is  invalid  and 
BLM  will  not  extend  the  term  of  any 
lease  in  the  unit. 

Section  3137.55  would  define 
continuing  development  obUgations. 
This  section  would  require  that  your 
program  of  exploration  or  development 
exceed  the  pace  of  non-unitized 
operations  in  the  area  near  the  unit.  The 
exploration  program  must  also  represent 
an  investment  commensurate  with  the 
size  of  the  imit  agreement.  BLM  beUeves 
that  these  standards  for  a  continiung 
development  obUgation  would  ensure 
that  the  resources  will  be  diUgently 
developed. 

Section  3137.56  would  describe  how 
to  define  continuing  development 
obUgations  in  the  unit  agreement. 
Continuing  development  obUgations 
occur  after  you  complete  initial 
development  obUgations,  but  do  not 
include  work  you  performed  prior  to 
unitization.  This  differs  from  existing 
poUcy  in  that  this  new  provision  would 
be  negotiated  up  fi-ont  and  defined  in 
the  agreement.  Ciurently,  continuing 
development  obUgations  are  not  defiaed 
at  the  outset,  but  are  laid  out  after  an 
initial  discovery,  in  a  plan  of 
development. 

Section  3137.57  would  explain  that 
continuing  development  may  occur 
within  or  outside  a  participating  area. 
Currently,  starting  five  years  after  a 
participating  area  is  established-,  you  are 
required  to  drill  outside  estabUshed 
participating  areas  to  continue  the  unit. 
This  proposal  would  provide  flexibiUty 
fbr  operators  and  stiU  encourage 


additional  exploratory  drilUng  by 
allowing  them  to  negotiate  for 
additional  drilling  within  estabUshed 
participating  areas. 

Section  3137.58  would  require  a  unit 
to  contract  if  you  do  not  meet  a 
continuing  development  obUgation. 
Under  existing  regulations,  if  you  have 
not  drilled  outside  of  a  participating 
area  after  five  years  from  the  date  the 
first  participating  area  was  estabUshed, 
the  unit  contracts  to  existing 
participating  areas. 

Section  3137.59  would  require  you  to 
submit  certain  information  to  BLM  after 
you  meet  continuing  development 
obUgations.  You  would  be  required  to 
submit  dociunentation  that  supports 
your  certification.  If  you  estabUsh 
production  in  a  well  that  does  not  meet 
the  productivity  criteria,  you  would  be 
required  to  operate,  produce,  and  report 
the  well  on  a  lease  basis.  This  section 
is  substantially  similar  to  existing 
requirements.  BLM  does  not  currently 
require  a  certification,  however,  the 
information  required  would  be 
substantially  similar  to  the  information 
in  the  current  application  to  estabUsh  or 
expand  a  participating  area. 

Productivity  Criteria  and  Participating 
Area 

Section  3137.60  would  require  that 
productivity  criteria  be  defined  in  the 
unit  agreement.  This  section  would 
require  that  the  productivity  criteria 
indicate  future  production  potential 
sufficient  to  pay  for  the  costs  of  drilUng, 
completing  and  operating  the  well  on  a 
unit  basis.  This  section  would  also 
require  that  the  productivity  criteria 
warrant  continued  production  of  the 
individual  well  itself  and  that  the  well 
must  be  ready  to  produce  unitized 
substances.  This  section  would  explain 
that  BLM  will  enlarge  participating 
areas  when  you  drill  a  well  that  meets 
the  productivity  criteria  outside  of  an 
existing  peirticipating  area.  Paying  well 
determinations  would  be  replaced  with 
well  productivity  criteria.  This  would 
allow  the  unit  operator  to  negotiate 
criteria  that  are  not  tied  strictly  to  well 
economics.  Currently,  production  must 
cover  the  drilling  and  operating  costs 
attributed  to  that  well.  Under  this 
proposal,  costs  for  that  well  would  be 
considered  as  part  of  unit  costs  and  not 
be  required  to  be  covered  by  the 
production  from  that  well  alone. 
Productivity  criteria  must  be  adequate 
to  indicate  a  well  has  estabUshed  future 
production  potential  to  pay  for  the  cost 
of  drilUng,  completing  and  operating. 

Section  3137.61  would  describe  the 
function  or  purpose  of  participating 
areas.  The  unit  agreement  allocates 
production  to  committed  leases  within    . 


the  participating  areas  in  proportion  to 
the  leased  surface  acreage  relative  to  the 
total  acreage  of  the  participating  area. 
This  is  similar  to  existing  poUcy  and 
procedure. 

Section  3137.62  would  explain  that 
the  first  well  you  drill  after  unitization 
that  meets  the  productivity  criteria 
establishes  a  participating  area.  Existing 
regulations  use  the  term  "production  in 
paying  quantities"  as  the  sole  acceptable 
productivity  criteria.  This  section  would 
further  explain  that  when  you  estabUsh 
the  first  participating  area,  lands  which 
contain  previously  existing  wells  that 
meet  the  productivity  criteria  will  either 
be  added  to  the  initial  participating  area 
or  become  a  new  participating  area. 

Section  3137.64  would  require  you  to 
submit  to  BLM  certification  that  you 
estabUshed  unitized  production,  a  map 
of  the  participating  area,  and  a  schedule 
that  estabUshes  the  allocation  to  each 
interest  owner  in  the  participating  area. 
This  section  is  substantially  similar  to 
existing  requirements.  BLM  does  not 
ciurently  require  a  certification. 
However,  the  information  used  to  make 
tha^  certification  would  be  substantially 
similar  to  the  information  in  the  current 
application  to  estabUsh  or  expand  a 
participating  area. 

Section  3137.65  would  require  the 
size  of  participating  area  additions  to  be 
approximately  the  same  size  as  the 
iiutial  participating  area  for  that 
interval.  CurrenUy,  BLM  does  not 
require  them  to  be  the  same  size. 
Requiring  the  participating  area 
additions  to  be  the  same  or  similar  in 
size  would  simpUfy  expansion  of  unit 
participating  areas. 

Unit  Operations 

The  sections  covered  under  the 
heading  "Unit  Operations"  are 
substantially  similar  to  existing 
regulatory  requirements. 

Suspensions  and  Extensions  of 
Development 

The  sections  covered  under  the 
heading  "Suspensions  and  Extensions 
of  Development"  are  substantiaUy 
similar  to  existing  regulatory  - 

requirements. 

Unit  Termination 

The  sections  covered  under  the 
heading  "Unit  Termination"  are 
substantiaUy  similar  to  existing 
regulatory  requirements. 

Royalties 

The  sections  covered  under  the 
heading  "Royalties"  are  substantially 
similar  to  existing  regulatory 
requirements. 
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Leases  and  Contracts  Conformed  and 
Extended 

The  sections  covered  under  the 
heading  "Leases  and  Contracts 
Conformed  and  Extended"  are     ' 
substantially  similar  to  existing 
regulatory  requirements. 

Change  in  Ownership 

The  section  covered  under  the 
heading  "Change  in  Ownership"  is 
substantially  similar  to  existing 
regulatory  requirements. 

Part  3140 — Oil  and  Gas  Lease 
Administration 

Subpart  3140 — ^Extensions 

Subpart  3140  would  contain 
provisions  for  drilling  extensions, 
continuation  of  leases  by  production, 
unit  production  and  segregations, 
elimination  of  leases  from  unit  and 
communitization  agreements,  leases 
segregated  by  assignments,  and 
compensatory  royalty  and  lease 
payments  for  subsurface  storage  of  oil  or 
gas.  This  subpart  would  not  change 
requirements  of  existing  regulations, 
with  the  exception  of  segregations  as 
they  relate  to  provisional  imit  approval 
described  earlier  in  the  discussion  of 
proposed  section  3137.16. 

Siibpart  3141 — Suspensions 

Subpart  3141  would  contain 
requirements  for  obtaining  suspensions 
of  operations,  suspensions  of 
production  or  suspensions  of  operations 
and  production.  Filing  requirements  for 
approval  of  a  suspension  of  operations 
or  production  would  be  outlined.  This 
subpart  would  describe  the  effects  of  a 
suspension  on  the  terms  of  a  lease  and 
also  requirements  for  the  suspension  or 
waiver  of  lease  rights  during  pending 
legal  proceedings.  This  subpart  woidd 


not  change  requirements  of  existing 
regulations. 

Subpart  3142 — Lease  Terminations  and 
Reinstatements 

Subpart  3142  would  contain 
requirements  for  obtaining  Class  I  and 
Class  n  reinstatements  for  leases  that 
terminate  for  nonpayment  or  late 
payment  of  rental.  This  subpart  would 
also  include  Class  III  provisions  for 
converting  unpatented  oil  placer  mining 
claims  to  noncompetitive  oil  and  gas 
leases.  This  subpart  proposes  two 
changes  from  existing  requirements. 
One  change  allows  a  Class  I 
reinstatement  for  the  late  payment  of  a 
nominal  deficiency  (see  section 
3142.20).  The  other  change  increases  the 
nominal  deficiency  amount  from  5 
percent  or  $100,  to  the  lesser  of  10 
percent  or  $200,  which  provides 
consistency  with  the  nominal  deficiency 
amount  allowed  for  noncompetitive 
offers  (see  section  3142.11). 

Subpart  3143 — Relinquishments 

Subpart  3143  would  generally  contain 
existing  regulatory  requirements  and 
clarifications  of  existing  requirements 
pertaining  to  relinquishments. 

Subpart  3144 — Cancellations 

Subpart  3144  would  contain 
provisions  for  cancellations  and  would 
not  change  existing  regidatory 
requirements.  It  would  also  contain 
existing  regulatory  requirements 
regarding  bona  fide  purchasers. 

Part  3145—011  and  Gas  Drilling 

Subpart  3145 — Drilling  and  Additional 
Well  Operations 

This  subpart  woxdd  incorporate  the 
requirements  from  existing  and 
proposed  regulations  dealing  with 
drilling  and  additional  well  operations. 


The  Onshore  Orders  referenced  in  this 
preamble  that  relate  to  the  conduct  of 
operations  and  appear  in  the  charts  and 
proposed  operations  regidations  that 
follow  are:  Onshore  Order  Number  1, 
which  was  published  on  October  21, 
1983,  (48  FR  48916);  Proposed  Onshore 
Order  Niunber  1,  which  was  published 
on  July  23,  1992,  (57  FR  32756); 
Onshore  Order  Niunber  2,  which  was 
published  on  October  18, 1988,  (53  FR 
46798)  (Revised  on  December  9,  1988, 
(53  FR  49661),  September  27,  1989  (54 
FR  39528),  and  January  27,  1992,  (57  FR 
3023));  Onshore  Order  Number  3,  which 
was  published  on  February  24, 1989,  (54 
FR  8056)  (Revised  on  September  27, 
1989,  (54  FR  39528));  Onshore  Order 
Niunber  4,  which  was  published  on 
February  24,  1989,  (54  FR  8086); 
Proposed  Onshore  Order  Number  4, 
which  was  published  on  March  9, 1994, 
(59  FR  11019);  Onshore  Order  Number 
5.  which  was  published  on  February  24, 
1989,  (54  FR  8100)  (Revised  on 
September  27, 1989,  (54  FR  39527)); 
Proposed  Onshore  Order  Nu^nber  5, 
which  was  published  on  January  6, 
1994,  (59  FR  718);  Onshore  Order 
Number  6,  which  was  pubfished  on 
November  23,  1990,  (55  FR  48958) 
(Revised  on  January  17, 1992,  (57  FR 
2039  and  2136)  and  on  February  12, 
1992,  (57  FR  5211));  Onshore  Order 
Number  7,  which  was  published  on 
September  8, 1993,  (58  FR  47354) 
(Revised  on  November  2, 1993,  (58  FR 
58505));  and  Proposed  Onshore  Order 
Number  8,  which  was  pubhshed  on  May 
6, 1991,  (56  FR  20568).  This  proposal 
also  references  Notice  to  Lessees  (NTL) 
Number  3 A,  which  was  published  on 
January  10, 1979,  (44  FR  2204)  and  NTL 
Number  4A  which  was  published  on 
December  27, 1979  (44  FR  76600).  The 
following  is  a  crosswalk  for  this  subpart. 


Proposed  regulation 


Existing  regulation 


Onshore  order 


Application  for  Permit  to  Drill  or  Reenter  (APD) 


3145.5  .. 
3145.10 


3145.11   

3145.1*2  and  3145.13 


3145.14 


3145.15  

3145.16  

3145.17  and  3145.18 
3145.19  


3145.20 
3145.21 
3145.22 


3162.1  and  3162.3-3 
3162.3-1(0).  (d)  and  (g) 


31 62.3-1  (h),  3164.3(b)  and  (c) 
3162.3-1(d)(1H4),  (e)and(f)  , 


3162.3-1(6)  and  (f)  . 
31 62.3-1  (g)  and  (h) 


3162.4-2 


Order  Number  1,  III.D.;  Order  Number  2,  parts  of  I.,  II.,  III.G.  and 
D.5.;  and  Proposed  Order  Number  1,  II.B.,  III.B.,  III.C,  III.E.  and  IV. 

Order  Number  1,  III.G.4.;  and  Proposed  Order  Number  1,  III.C2. 

Order  Number  1,  III.C.  III.G.;  and  Proposed  Order  Number  1.,  IIU., 
III.C.  and  III.F.3. 

Order  Number  1 ,  VIU.;  and  Proposed  Order  Number  1 ,  parts  of  sec- 
tion IV. 

Order  Number  1.  VII.B.;  and  Proposed  Order  Number  1.  V. 

Order  Number  1.  Introduction  and  III.G.4. 

Order  Number  1,  III.B.1.;  and  Proposed  Order  Number  1,  III.D. 

Order  Number  1,  III.B.  and  III.C;  and  Proposed  Order  Number  1, 
III.E.,  III.F. 

Proposed  Order  Number  1,  III.E. 

Proposed  Order  Number  1, 1.D 

Order  Number  1,  VIII 


Regulation: 
to  Drill  or  Re( 
filing,  proces 
drilling  open 
Generally,  thi 
subpart  conta 
pohcy  or  pn> 

Section  31<. 
that  you  must 
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Section  314 
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Proposed  regulation 


Existing  regulation 


Onshore  order 


Technical  Drilling  Standards 


3145.30 
3145.31 
3145.32 

3145.33 
3145.34 

3145.40 
3145.41 
3145.42 
3145.43 
3145.44 

3145.50 

ll 
3145.51 

8145.52 
3145.53 
3145.54 
3145.55 

+• 


3162.5-2(a) 

3162.5-2(8) 

3162.5-2(a) 

3162.5-3 

3162.5-2(0) 


Order  Numtwr  2.  Ill  A 
Order  Number  2,  III.E. 
Order  Numtwr  2,  III.B..  I 

Order  Number  2,  III.B. 
Order  Number  2.  III.D. 


I.e.  and  III.E.;  and  Order  Number  6,  III.C.4.C. 


Drilling  Operations  in  a  Hydrogen  Sulfide  Environment 


3162.5-3  .... 
3162.5-1  (d) 
3162.6-3  .... 
3162.5-3  .... 
3162.5-3  .... 


Order  Number  2.  III.C.6.b;  and  Order  Number  6,  IIU.,  III.B.,  and  IIIC 
Order  Number  6, 1.C,  IIIA.  III.B..  and  IIIC. 
Order  Number  6,  M.S. 
Order  Number  6,  III.C.1.C.  • 
Order  Number  6,  III.C.3.a,  C.3i). 


Additional  Well  Operations 


3162.3-2(a) 

3162.3-2(a) 

3162.3-2(b) 
3162.3-2(a) 
3162.3-2  ... 
31 62.5-1  (b) 


and  3162.3-3  

and  3162.3-3  

and  (c)  and  3162.3-3 


Order  Number  1.  parts  of  IV JV.,  IV.B.,  and  IV.C;  Proposed  Order 

Number  1,  part  of  VI.;  Order  f4umber  7,  III.E. I.f.,  and  III.F.;  and 

Proposed  Order  Number  8,  parts  of  \»A.  through  III.D. 
Order  Number  1,  IV.A.  IV.B.,  and  V.;  Proposed  Order  NuntJer  1,  VI, 

Order  Number  7,  III.A.;  and  Proposed  Order  Number  8,  parts  of 

IIIA  through  III.D. 
Order  Number  1,  IVA  and  C;  and  Proposed  Order  Nurrtjer  1,  parts 

of  VI. 
Order  Number  1,  IV.B.;  Proposed  Order  Number  1.  VI.;  and  Order 

Number  7,  III.A. 
Order  Number  1,  IVA  and  IV.B.;  and  Proposed  Order  Nuntwr  1,  VI.; 

Proposed  Order  Number  8.  parts  of  A.,  B.  and  C. 
Proposed  Order  Number  i-,  VII.A.;  and  Proposed  Order  Number  8, 

parts  of  III.A. 


sr  Number  1, 


Application  for  Permit  to  Drill  or 
Reenter 

Regulations  for  Application  for  Pennit 
to  Drill  or  Reenter  (APD)  would  include 
filing,  processing,  and  siuface  and 
drilling  operating  requirements. 
Generally,  the  sections  discussed  in  this 
subpart  contain  changes  from  existing 
policy  or  procedure. 

Section  3145.5  would  make  it  clear 
that  you  must  conduct  all  operations  on 
Federal  and  Indian  leases,  including 
those  that  do  not  require  BLM  approval, 
according  to  the  siu-face  use  and  drilling 
standards  of  this  subpart.  BLM  currently 
applies  similar  standards  to  workovers 
and  additional  well  operations  via 
conditions  of  approval.  This  regulation 
would  clarify  that  existing  policy. 

Section  3145.10  would  require  you  to 
submit  an  AppUcation  for  Permit  to 
Drill  or  Reenter  (Form  3160-3)  to  BLM 
for  review  and  approval  before  you 
disturb  the  surface  or  begin  any  drilUng 
operations  for  a  new  well  or  reentry  of 
an  abandoned  well.  Under  this  section, 
you  would  be  required  to  have  a  BLM- 
approved  APD  before  you  start  any 
construction  activity  or  any  operation  to 
develop  a  Federal  or  Indian  lease, 
including  activity  on  private  surface 
necessary  to  operations  on  a  Federal  or 
Indian  lease.  This  would  include  the 
need  to  obtain  BLM  approval  for 


horizontal  or  directional  wells  that 
develop  any  portion  of  a  Federal  or 
Indian  lease,  even  if  the  well  site  is 
located  on  State  or  private  sUirface. 

The  Reform  Act  requires  that  BLM 
post  a  public  notice  of  Federal  well 
proposals  for  30  calendar  days  before 
we  are  authorized  to  approve  it. 
Therefore,  you  should  submit  your  well 
proposals  to  BLM  at  least  31  calendar 
days  before  you  plan  to  begin  drilling 
operations  to  give  BLM  enough  time  to 
post  it.  This  time  period  would  allow 
BLM  time  to  process  yoiu-  APD  before 
the  day  you  plan  to  start  drilling  your 
well.  This  period  also  matches  the  filing 
requirement  that  you  should  follow  if 
you  are  requesting  a  suspension  of 
operations  or  production  in  connection 
with  drilling  a  new  well  or  reentering  an 
abandoned  well  (section  3141.12  of 
these  proposed  regulations). 

The  Forest  Service  (FS)  approves 
surface  use  plems  on  National  Forest 
System  lands  (NFS).  Surface  use  plan 
submittal  time  frames  on  NFS  lands  are 
longer  because  the  FS.must  comply  with 
the  Reform  Act  and  timeframes 
estabhshed  by  Section  322  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriation  Act  for  Fiscal 
Year  1993  (P.L.  102-381, 106  Stat.  1419, 
16  U.S.C.  1612  note.).  The  FS  needs 
time  for  the  public  notice  period 


mandated  by  the  Reform  Act,  a  pubUc 
comment  period  for  review  of 
environmental  assessments  completed 
for  well  proposals,  and  an  appeal 
period.  The  minimum  time  the  FS 
requires  to  process  surface  use  plans  is 
120  calendar  days. 

Section  3145.11  would  state  the 
authority  and  general  involvement  of 
the  FS  and  other  Federal  or  State 
agencies  in  processing  APD's  you 
propose  on  a  Federal  or  Indian  lease 
where  the  surface  is  not  managed  by 
BLM  or  a  private  landowner.  This 
section  addresses  BLM's  limited 
responsibihty  for  managing  oil  and  gas 
operations  on  lands  managed  by  the  FS. 
The  Reform  Act  limited  BLM's 
responsibility  on  NFS  lands  to 
development  or  operational  proposals 
involving  subsurface  activity,  related 
impacts,  and  any  appeals  regarding  the 
same.  Surface  use  plans  on  NFS  lands 
require  only  FS  approval,  and  all 
appeals  related  to  the  surface  use  plan 
are  appeals  of  the  FS  decision.  Unlike 
existing  regulations,  the  proposal  would 
not  require^ou  to  submit  a  surface  use 
plan  of  operations  with  your  APD,  if  the 
proposed  drilling  location  is  on  NFS 
lands.  Agency  responsibilities  under 
this  rule  and  the  Reform  Act  are 
determined  on  the  basis  of  subsurface 
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(BLM)  and  siuface  (FS)  authority  for  oil 
and  gas  operations  on  NFS  lands. 

BLM  also  shares  responsibility  for 
approving  surface  use  plans  on  National 
Wildlife  Refuge  lands  in  Alaska.  If  your 
proposal  involved  these  types  of  lands, 
the  U.S.  Fish  and  Wildlife  Service 
would  be  responsible  for  approving 
surface  use  plans  for  APD's  on  land  it 
manages. 

Sections  3145.12  and  3145.13  would 
describe  what  information  you  must 
submit  to  BLM  for  a  complete  APD  and 
what  requirements  you  must  comply 
with  during  operations.  This  section 
would  require  you  to  submit  a  drilling 
and  surface  use  plan  and  also  would 
establish  standards  for  conducting 
Federal  and  Indian  lease  operations. 
This  section  would  not  require  the 
prescriptive  8-point  drilling  plan  and 
13-point  surface  use  plan  of  operations 
required  by  Order  Number  1 .  Instead,  it 
would  require  your  plan  to  describe 
how  your  proposal  will  affect,  protect, 
or  mitigate  impacts  to  surface  and 
subsurface  resources.  This  section 
would  identify  the  resource  concerns 
that  BLM  expects  you  to  address  in  your 
plan  and  operations.  This  is  in  contrast 
to  the  approach  of  Order  Number  1, 
which  places  more  emphasis  on  specific 
information  that  you  must  submit  to 
BLM. 

The  term  useable  water  would  be 
used  in  these  sections  and  other  places 
in  section  3145.32.  We  defined  this  term 
as  water  containing  less  than  10,000 
parts  per  million  (ppm)  of  total 
dissolved  soUds.  This  definition  is 
consistent  with  the  regulations  of  the 
Environmental  Protection  Agency  (EPA) 
at  40  CFR  144.3  and  146.3.  for  an 
underground  soiux;e  of  drinking  water. 
This  is  also  consistent  with  the  existing 
definition  in  Onshore  Oil  and  Gas  Order 
Number  2.  This  section  would  require 
you  to  submit  Form  3160-3  for  each 
new  well  that  you  propose  to  drill,  or 
abandoned  well  you  propose  to  reenter. 

Section  3145.14  woula  provide  for 
additional  APD  submission 
requirements  when  your  well  has  a 
proposed  surface  location  on  privately- 
owned  surface.  It  also  would  discuss 
conditions  imder  which  BUvi  may 
approve  an  APD  if  you  are  unable  to 
reach  agreement  with  the  surface  owner 
for  access  or  occupancy.  BLM's 
responsibilities  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Endangered  Species  Act 
(16  U.S.C.  1531).  and  the  NaUonal 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.),  are  essentially  the  same  for 
Federal  or  Indian  surface  and  split- 
estate  lands.  BLM  will  seek  full 
cooperation  of  the  private  surface 
owner.  However,  the  surface  owner  may 


not  veto  Federal  statutory  requirements. 
Consequently,  surface  use  agreements 
with  private  landowners  must  satisfy 
the  private  siu-face  owner  and  meet 
BLM's  requirements  for  environmental 
protection  and  mitigation.  This 
proposed  rule  would  also  apply  to 
horizontal  or  directional  wells  that  are 
located  on  State  or  private  siuiace,  if  the 
well  ultimately  develops  Federal  or 
Indian  leases. 

Section  3145.15  would  provide  for 
additional  APD  requirements  when  your 
proposed  well  is  located  on  an  Indian 
oil  and  gas  lease  or  on  siu-face  held  in 
trust  for  an  Indian  tribe  or  an  individual 
Indian.  It  also  describes  circiunstances 
where  a  surface-use  agreement  is  not 
necessary. 

Section  3145.16  would  allow  you  to 
submit  either  a  single  APD  package  for 
each  well  or  a  field-wide  APD  package 
for  several  wells  in  a  field  or  area  of 
geologic  or  environmental  similarity. 
You  would  be  able  to  develop  a  field- 
wide  plan  for  the  drilling  plan,  the 
siuface  use  plan,  or  both.  If  you 
developed  a  field-wide  plan,  it  would 
allow  you  to  reference  already  approved 
material  when  you  propose  future  well 
sites.  This  would  reduce  the  amount  of 
paperwork  that  you  would  be  required 
to  submit  for  each  APD.  If  your  drilling 
or  surface  use  plan  were  nearly  identical 
to  a  previously  approved  field-wide 
plan,  you  would  be  required  to  submit 
information  to  BLM  only  on  the  items 
that  deviate  from  your  approved  field- 
wide  plan. 

Sections  3145.17  and  3145.18  would 
allow  you  to  submit  a  Notice  of  Staking 
(NOS)  to  notify  BLM  that  you  have 
selected  a  drilling  location.  You  would 
submit  a  NOS  before  an  APD  to  provide 
BLM  the  basic  information  on  the  type 
and  location  of  the  well  you  propose  to 
drill.  You  would  submit  a  NOS  only  if 
you  actually  intended  to  file  an  APD  at 
a  later  date.  Section  3145.18  would  list 
the  basic  information  required  in  a  NOS 
application  and  siu^eying  requirements 
that  you  must  complete  before  BLM 
conducts  a  predrill  inspection  under  a 
NOS. 

Section  3145.19  would  describe 
general  actions  BLM  will  take  to  process 
your  APD.  Order  Number  1  and  ciurent 
regulations  at  sections  3 162. 3-1  (h)  and 
3162.5-1  require  BLM  to  complete 
processing  of  applications  in  specified 
timeframes.  Order  Number  1  also 
includes  specific  timeframes  for  BLM  to 
conduct  predrill  inspections  and  to 
notify  operators  that  additional 
information  is  needed.  The  only 
processing  time  frames  included  in  this 
subpart  are  the  30-day  public  notice 
period  required  by  the  Reform  Act  and 
the  120-day  period  for  surface  use  plan 


proposals  on  NFS  lands.  The  other 
processing  time  frames  of  current 
regulations  are  not  statutory  and  would 
be  eliminated  by  this  proposal.  BLM 
will  continue  to  process  complete 
applications  in  a  timely  manner. 

Section  3145.20  womd  allow  up  to 
two  extensions  of  12  months  for  APD's. 
Existing  regulations  do  not  address 
extensions  of  APD's.  However,  current 
practice  in  many  BLM  offices  is  to  grant 
APD  extensions  when  justified. 

Section  3145.23  would  require  you, 
within  30  calendar  days  after  a  well 
becomes  inactive,  to  put  the  well  into 
production  or  service,  submit  to  BLM 
plans  to  conduct  well  work  to  restore 
production  or  service,  submit  plans  to 
plug  and  abandon  the  well  or  comply 
with  the  requirements  of  section 
3107.53.  These  would  be  new 
requirements.  BLM  has  found  that 
inactive  wells  often  become  orphan 
wells  that  BLM  would  eventually  have 
to  plug  and  abandon.  This  section 
would  require  operators  to  take  action  to 
put  inactive  wells  back  into  service, 
plug  and  abandon  them  or  provide 
additional  bonding  or  pay  into  a  fund  to 
help  mitigate  costs  of  orphan  wells. 
BLM  believes  that  this  is  necessary  to 
encourage  operators  to  fulfill  their  lease 
obligations  as  they  pertain  to  inactive 
wells. 

Technical  Drilling  Standards 

Technical  drilling  standards  are 
BLM's  requirements  for  designing  and 
drilling  wells  on  Federal  and  Indian 
leases.  Areas  covered  by  these  sections 
would  include  well  control,  air  drilling, 
well  design  and  construction,  well 
integrity  testing,  and  drill  stem  testing. 

Section  3145.30  would  hst  the  general 
well  control  requirements  that  you  must 
comply  with  when  you  design  and  drill 
a  well.  This  section  would  contain 
performance  standards  that  would 
replace  certain  prescriptive 
requirements  of  Order  Number  2.  This 
section  would  also  incorporate  by 
reference  the  applicable  American 
Petroleum  Institute's  (API)  pubUcation 
on  well  control  systems.  Many  of  the 
existing  requirements  in  BLM's 
regulations  on  well  control  mirror  the 
requirements  in  the  cited  API 
pubUcation.  This  section  also  contains 
specific  well  control  provisions  that 
BLM  believes  are  essential  to  protect 
surface  and  downhole  resources  and 
pubUc  health  and  safety. 

Section  3145.31  would  require  you  to 
follow  the  standards  contained  in  the 
referenced  API  document  when  drilling 
with  gas,  air  or  mist.  As  noted  above, 
many  requirements  in  BLM's  existing 
orders  contain  requirements  similar  to 
the  cited  API  publication. 
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Section  3145.32  would  state  the 
performance  standards  for  designing 
and  drilling  your  well.  As  with  the  well 
control  section,  this  section  would 
require  certain  specific  measures  that 
BLM  beUeves  critical  to  resource 
protection  and  pubUc  health  and  safety. 
You  must  address  all  of  the  appUcable 
requirements  of  this  section  in  your 
APD  and  conduct  your  drilling 
operations  accordingly.  These 
performance  standards  would  replace 
the  prescriptive  requirements  of  Order 
Number  2. 

Section  3145.33  would  require  you  to 
prBssiu«-test  all  casing  strings  below  the 
conductor  pipe  before  you  set  the  next 
string  of  casing.  You  also  must  perform 
a  mud  weight  equivalency  test  for  all 
exploratory  wells  and  any  part  of  a  well 
approved  to  use  a  5000  poimds  per 
square  inch  blowout  prevention 
equipment  system  (BOP).  The  proposed 
requirement  differs  from  the  existing 
Order  Number  2  requirements  in  that  it 
does  not  specify  minimxun  test 
pressures  or  standards  for  a  successful 
test.  Under  this  proposal,  testing  would 
be  performed  in  any  manner  that 
demonstrates  that  the  casing  or 
formation  can  withstand  the  maximum 
pressure  it  is  likely  to  be  subject  to 
throughout  its  useful  Ufe.  ELM  would 
determine  the  adequacy  of  your  testing 
program  before  approving  your  APD. 

Drilling  Operations  in  a  Hydrogen 
Sulfide  (H2S)  Environment 

Section  3145.44  would  require  you  to 
train  all  personnel  working  at  the 
wellsite  about  H2S  drilling  and 
contingency  procediu^s  according  to 
standards  contained  in  the  referenced 
API  pubUcation.  This  section  would 
require  that  training  be  completed  at 
least  three  business  days  before  drilling 
into,  or  before  reaching  a  depth  of  500 
feet  above,  known  or  probable  H2S 
zones.  The  training  frequency  contained 
in  the  referenced  API  publication  would 
replace  the  existing  Order  6  requirement 
to  have  weekly  H2S  and  well  control 
drills.  The  API  standard  would  allow 
you  and  ELM  to  agree  upon  a  training 
frequency  commensurate  with  the  H2S 
potential.  This  section  also  states  who 
must  have  appropriate  personal 
protective  breathing  devices  at  yoiu 


wellsite  and  requires  such  equipment  to 
comply  with  the  standards  contained  in 
the  referenced  API  document. 

Additional  Well  Operations 

Regulations  for  additional  well 
operations  would  address  general  filing, 
processing  and  operating  requirements 
for  well  operation  activities  that 
generally  occiu  after  you  drill  a  well, 
including  reclamation  requirements. 
More  specific  information  is  included 
for  some  of  these  activities  in  separate 
subparts  of  this  proposed  rule  (e.g., 
subpart  3155  for  disposal  of  produced 
water  and  subpart  3159  for  temporary 
and  permanent  abandonment). 

Section  3145.50  would  include  filing 
requirements  and  a  reference  to  the  form 
(Simdry  Notice,  Form  3160-5)  that  you 
must  use  when  applying  for  additional 
well  operations  that  require  ELM 
approval.  The  filing  requirements  and 
operating  standards  would  parallel 
requirements  in  this  subpart  for  drilling 
a  new  well  or  reentering  an  abandoned 
well. 

Section  3145.51  would  list  additional 
well  operations  that  ELM  must  approve 
before  you  begin  them.  These  operations 
would  require  ELM  approval,  although 
there  would  be  some  exceptions 
described  in  other  sections  of  this 
proposed  rule.  For  example,  section 
3155.12  describes  cases  when  an 
approval  for  disposal  of  produced  water 
is  not  necessary.  This  section  also 
includes  standards  to  determine  when 
other  additional  well  operations,  which 
are  not  specifically  listed  in  this  section, 
would  require  ELM  approval.  Some  of 
these  activities  may  be  fully  addressed 
in  your  approved  APD.  If  this  is  the 
case,  a  Sundry  Notice  and  a  separate 
approval  would  not  be  necessary,  unless 
you  plan  to  change  proposals  that  were 
part  of  your  approved  APD. 

Existing  regmations  allow  ELM  to 
grant  oral  approval  for  plugging  and 
abandonment  of  newly  drilled  dry 
holes,  drilling  failures  and  in  emergency 
situations.  This  proposal  would  allow 
ELM  to  grant  oral  approvals  for 
additional  well  operations  that  require 
ELM  written  approval.  We  propose  this 
change  because  many  of  these 
operations  are  repetitive  in  terms  of 
technical  design,  equipment  use,  the 


time  it  takes  to  complete  the  operation, 
and  surface  use. 

Section  3145.52  would  identify  when 
additional  well  operations  would  not 
require  ELM  approval.  See  the 
definition  of  "routine  well 
maintenance"  in  section  3101.5  of  this 
proposal  to  accurately  apply  these 
standards.  This  section  would  also 
contain  a  requirement  that  you  notify 
ELM  within  48-hours  of  actions  taken  to 
correct  or  contain  an  emergency. 

Section  3145.54  vvould  require  you  to 
submit  reports,  well  logs,  test  data,  and 
other  information  that  may  be  required 
by  a  condition  of  approval  within  30 
calendar  days  after  you  complete 
additional  well  operations.  A  well 
completion  report  would  also  be 
necessary  within  30  calendar  days  if  a 
well  completion  occurs  in  a  new 
formation. 

This  section  would  require  you  to 
submit  a  subsequent  report  on  Sundry 
Notice,  Form  3160-5,  within  30 
calendar  days  after  you  complete 
additional  well  operations,  if  you  alter 
the  existing  welibore  configuration.  A 
subsequent  report  would  also  be 
required  if  ELM  requested  it. 

Section  3145.55  would  include 
reclamation  standards  that  you  must 
follow  during  drilling  and  lease 
operations.  Current  regulations  require 
you  to  submit  a  plan  that  explains  how 
you  will  reclaim  the  disturbed  area. 
This  section  would  set  out  performance 
standards  for  recontouring,  seedbed 
preparation  and  revegetation.  The 
details  of  these  standards  would  be  laid 
out  in  your  APD  or  Sundry  Notice  for 
additional  lease  operations  and 
approved  by  ELM. 

Part  3150 — Oil  and  Gas  Measurement 
and  Operations 

Subpart  3151 — Production  Storage  and 
Measurement — General  and  Production 
Operations  With  Hydrogen  Sulfide 

This  subpart  would  contain 
regulations  on  the  production,  storage, 
and  measurement  activities  that  require 
ELM  approval.  This  subpart  would 
contain  requirements  substantially 
similar  to  existing  requirements  with 
some  exceptions. 


Proposed  regulation 


3151.10 

3151.11 

3151.12 
3151.13 


Existing  regulation 


3162.3-2  

3162.7-2  

3162.7-3  

3162.7-2  

3162.7-2  

3162.7-3  

3162.7-1(a)and(b). 


3162.7-1  (e). 


Existing  order  or  NTL 


Order  Number  4  section  III.E.  and  P.; 
Order  Number  5  section  III.D.;  arxj 
Notice  to  Lessees  (NTLMA. 
Order  Numt)er  4  section  III.E.  and  F.; 
Order  Number  5  section  III.D.,  NTL-4A;  and 
BLM  Manuals  arxJ  lnstnx:tional  MemorarxJums. 

Order  Number  7  section  III.A.3 
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Proposed  regulation 

Existing  regulation 

Existing  order  or  NTL 

3151.14  

31 62.7-1  (d)  . 

Order  Number  4  secton  11.0.3.  and  section  III.B.; 

NTL-4A  sections  1  and  II;  and  BLM  Instructional  Memoranda. 

NTL-4A  section  III 

3151.15  

3151.16  

Production,  Storage,  and 
Measurement — General 

Section  3151.16  would  list  instances 
where  you  would  be  able  to  vent  or  flare 
gas  royalty-free  without  prior  BLM 
approval.  Under  this  jiroposal  you 
would  be  able  to  vent  or  flare  10,000 
cubic  feet  or  less  of  associated  gas  per 


well,  provided  the  gas  is  produced  as 
part  of  normal  oil  production  operations 
and  is  vented  or  flared  in  a  safe  manner 
according  to  applicable  laws, 
regulations  and  accepted  industry 
practice.  This  would  be  a  new 
regulatory  requirement  that  implements 
existing  policy. 


Production  Operations  With  Hydrogen 
Sulflde 

Proposed  regulations  on  production 
operations  with  H2S  would  require  you 
to  test  your  wells  and  facilities  to 
identify  the  potential  for  H2S  and  take 
the  necessary  steps  to  protect  public 
health  and  safety  and  die  environment. 


Proposed  regulation 

Existing  regulation 

Existing  orders 

3151.20  

3162.5-1  (a)  arxJ  3162  5-3 

Onshore  Order  Number  6  section  III.A.2.b.  and  c. 
Order  Number  6  section  III.A.2.a.,  III.D.I.c.  and  III.D.2. 
Order  Number  6  section  III.D.2.b.  through  g. 
Order  Number  6  section  III.D.3.a  through  j. 
Order  Number  6  section  III.D.I.c. 

3151.21   

3151.22  

3151.23  

3151.24  

Section  3151.22  lists  the  public 
protection  requirements  that  would 
apply  to  storage  tanks  that  meet  the 
criteria  in  proposed  section  3151.21. 
Many  types  of  signs  and  fences  satisfy 
the  requirements  to  warn  of  danger  and 
restrict  access.  The  proposed  section 
leaves  out  much  of  the  existing 
regulatory  detail  regarding  the  visual 
appearance  of  danger  signs  and  the  type 
of  fencing  required.  The  proposed  rule 
would  allow  BLM  the  flexibility  to 
accept  practices  appropriate  for  a 
particular  area  as  long  as  they  could 
achieve  the  stated  performance  standard 
of  alerting  the  public  of  the  potential 
H2S  hazard  and  restricting  access  to 
production  facilities. 


Section  3151.23  lists  the  public 
protection  requirements  that  would 
apply  to  completed  wells  and 
production  facilities  when  the  H2S 
concentration  in  the  gas  stream  is  100 
ppm  or  more.  As  with  proposed  section 
3151.22,  a  standard  for  signs  and  fences 
is  proposed  that  would  eliminate  the 
regulatory  detail  that  presently  exists  in 
Order  Number  6.  The  section  would 
require  that  your  facility  be  designed 
and  constructed  in  accordance  with  the 
referenced  API  publication  and  would 
require  you  to  calculate  the  100  and  500 
ppm  radii  of  exposure.  You  would  also 
be  required  to  implement  the 
contingency  plaiming  procedures  of  the 


referenced  API  publication  when  the 
identified  standards  are  exceeded. 

Section  3151.24  would  require  you  to 
take  specific  actions  to  reduce  ambient 
air  concentrations  of  H2S  and  sulphur 
dioxide  if  the  specified  thresholds  for 
sustained  ambient  air  concentrations  are 
exceeded. 

Subpart  3152— Site  Security 

This  subpart  would  contain 
regulations  on  site  security  to  provide 
for  production  accountability  through 
sealing  requirements,  site  security 
plans,  facility  diagrams,  well  and 
facility  identification,  recordkeeping 
and  theft  reporting. 


Proposed  regulation 


3152.10 
3152.20 

3152.21 

3152.30 
3152.40 
3152.50 
3152.51 
3152.52 
3152.60 
3152.70 
3152.80 


Existing  regulation 


3161.1(b) 

3162.7-6(a)  and  (b)  (1).  (2),  (4), 
and  (5). 


3162.7-5(b)(2)and(3) 

3163  

3162.7-6  

3162.7-5(d) 


3162.6. 

3162.7-1(c)(1)  through  (4) 

3162.7-5{b)(8)  


Existing  orders 


Onshore  Order  Number  3  section  I.B., 
Order  Number  3  section  III.A.1  and  2. 


I.e. 


Order  Number  3  section  III.A.1. b  and  g;  and  Order  Number  3  section 

lli.A.2.a. 
Order  Number  3  section  III.B.  and  D. 
Order  Number  3  section  IV. 
Order  Number  3  section  III.F.  and  H. 
Order  Number  3  section  III. I. 


Order  Number  4  section  III.E. 
Order  Number  3  section  III.E. 


Site  Security — General 

Section  3152.10  would  set  site 
security  standards  for  Federal  and 
Indian  oil  and  gas  lease  facilities  and 
those  facilities  that  store  allocable 
production. 


Storage  and  Sales  Facilities — Seals 

Section  3152.20  would  contain  a 
performance  standard  for  when  a 
particular  valve  is  subject  to  seal 
requirements.  The  performance 
standard  would  describe  the 
characteristics  of  valves  you  must  seal. 
This  differs  from  Order  Number  3, 


which  lists  specific  valves  that  are 
either  subject  to,  or  exempt  from, 
sealing  requirements.  This  standard 
should  give  operators  the  flexibility  to 
take  into  accoimt  local  conditions  or 
practices  that  may  affect  the  need  to  seal 
a  valve.  This  section  would  eliminate 
the  list  in  Order  Nimiber  3  section 


in.A.l.c  throu 
of  specific  val 
sealed,  or  are  1 
requirements. 

This  section 
standard  for  h 
to  seal  sealabl 
components.  1 
does  not  chan; 

Section  315 
you  must  seal 
standards  in  » 

Oil  and  Gas  M 

Section  315. 
site  security  re 
metering  syste 
the  characterii 
Lease  Automa 
(LACT)  unit  yi 
from  the  Orde 
listing  the  spei 
to  sealing.  Thi 
require  BLM  a 
We  recognize  1 
in  an  operatioi 
not  for  determ 

Federal  Seals 

Section  315. 
\^en  BLM  wc 
violation  of  thi 
proposed  rule 
ourent  proced 


Oil  Measuremi 

Section  315c 
you  must  meas 
allocated  to  a  I 
The  proposed  1 
measiu«d  by  t£ 
displacement  r 
method  that  yc 
BLM  is  equiva] 
accoimtability 
positive  displa 


Section  3153 
that  lists  activi 
and  quality  det 
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•equire  you  to 
luce  ambient 
ind  sulphiir 
'esholds  for 
:entrations  are 


umber  3  section 


in.A.l.c  through  f  and  section  IH.A.Z.a., 
of  spedfic  valves  that  need  to  either  be 
sealed,  or  are  exempt  from,  seal 
requirements. 

This  section  also  estabhshes  the 
standard  for  how  to  seal  valves  and  how 
to  seal  sealable  measurement  system 
components.  This  part  of  the  section 
does  not  change  existing  requirements. 

Section  3152.21  would  describe  when 
you  must  seal  the  valves  that  meet  the 
standards  in  section  3152.20. 

Oil  and  Gas  Meters 

Section  3152.30  would  state  BLM's 
site  security  requirements  for  oil  or  gas 
metering  systems.  This  section  describes 
the  characteristics  of  components  of  a 
Lease  Automatic  Custody  Transfer 
(LACT)  unit  you  must  seal.  This  differs 
from  the  Order  Number  3  approach  of 
hsting  the  specific  components  subject 
to  sealing.  This  proposal  would  also 
require  BLM  approval  for  any  bypass. 
We  recognize  that  meters  may  be  used 
in  an  operation  for  check  purposes  and 
not  for  determining  royalty  volumes. 

Federal  Seals 

Section  3152.40  addresses  how  and 
v^en  BLM  would  seal  a  valve  that  i%  in 
violation  of  these  regulations.  The 
proposed  rule  woidd  not  change  BLM's 
current  procedure  on  Federal  seals. 


Plans  and  FaciUty  Diagrams 

Section  3152.50  would  state  what  you 
must  include  in  your  site  security  plan 
and  would  require  you  to  follow  your 
plan  for  Federal  faciUties.  As  with 
existing  Order  Number  3,  you  would  not 
be  required  to  send  in  your  site  security 
plan  unless  BLM  requests  it. 

Sections  3152.51  and  3152.52  would 
address  what  you  must  include  in  your 
site  facihty  diagram  and  for  which 
facilities  you  must  prepare  a  diagram. 
This  section  would  except  the 
requirement  for  a  site  faciUty  diagram 
where  a  single  tank  is  used  for 
collecting  small  volumes  of  oil  and 
condensate  produced  from  a  single  well. 
In  these  circumstances,  the  design  of  the 
facihty  is  so  simple  that  a  diagram  is 
unnecessary.  Also,  the  volumes  these 
wells  produce  are  low  and  the  risk  for 
significant  royalty  loss  is  minimal.  The 
time  frame  for  submitting  the  site 
facihty  diagram  is  covered  in  the 
general  recordkeeping  section  3103.10 
of  this  proposed  rule  and  is  not  repeated 
here. 

Well  and  FaciUty  Identification 

Section  3152.60  would  require  you  to 
identify  wells  and  faciUties  with  signs 
that  show  basic  information.  This  is  a 
change  from  existing  requirements  in 
that  it  would  eliminate  the  detailed 


requirements  of  existing  regulations  and 
replace  them  with  a  standard.  The 
standard  for  well  and  facility 
identification  would  require  the  sign  to 
identify  the  wells  and  fadfities  so  that 
anyone  visiting  the  site  will  know  the 
"who"  (operator),  "what"  (lease  or 
agreement  niunber),  and  "where"  (legal 
description)  of  the  site. 

Transporter  Dociimentation 

The  section  on  transporter 
documentation  contains  requirements 
similar  to  existing  requirements. 

Theft 

Section  3152.80  would  address  when 
and  how  you  must  report  incidents  of 
oil  or  condensate  theft  from  your  lease. 
BLM  and  the  person  reporting  the  theft 
would  determine  the  level  of  detail 
needed  to  document  the  inddent. 
Existing  regulations  require  you  to  use 
a  form  to  report  a  theft.  This  section 
would  not. 

Subpart  3153 — Oil  Measurement 

This  subpart  on  oil  measurement 
would  identify  the  types  of 
measurement  systems  and  procedures 
that  must  be  used  to  accurately  measure 
the  quantity  and  quahty  of  oil  you 
produce. 


Proposed  regulation 


3153.10 
3153.20 
3153.30 
3153.31 
3153.32 

3153.33 

3153.34 
3153.35 
3153.36 
3153.37 
3153.38 
3153.40 


Existing  regulation 


3162.7-2. 


Existing  order 


Order  Uurnber  4  section  III.C. 
Order  Number  4  section  III.D.1  and  2. 

Order  Number  4  section  III.D.3.C.:  and  Proposed  Order  Number  4 

section  III.D.4. 
Order  Number  4  section  III.D.3.a(l)  and  (2);  and  Proposed  Order 

Number  4  section  III.D.3.a.<2). 
Order  Number  4  section  III.D.3.b. 
Order  Number  4  section  lir.D.3.c(4)  and  section  III.D.4  Proposed 

Order  Numtwr  4  section  III.D.4. 
Order  Number  4  section  III.D.5. 
Order  Number  4  section  III.D.4. 
Order  Numt)er  3  section  III.C. l. a  and  b. 


Oil  Measurement — General 

Section  3153.10  would  estabfish  how 
you  must  measure  oil  produced  from  or 
allocated  to  a  Federal  or  Indian  lease. 
The  proposed  section  requires  oil  to  be 
measured  by  tank  gauging,  positive 
displacement  metering  system,  or  a 
method  that  you  can  demonstrate  to 
BLM  is  equivalent  in  accuracy  and 
accoimtabihty  to  tank  gauging  or  a 
positive  displacement  metering  system. 

Tank  Gauging 

Section  3153.20  would  contain  a  table 
that  lists  activities  which  affect  volume 
and  quahty  determinations  if  you  use 


tank  gauging  to  measure  oil.  For  each  of 
the  hsted  activities,  the  table  also  hsts 
the  API  standards  and  practices  that  you 
must  follow  to  ensure  proper  oil 
measiirement.  API  standards  are 
equivalent  to  the  minimum  standards 
that  presently  exist  in  Order  Nimiber  4 
for  tank  gauging. 

Lease  Automatic  Custody  Transfer 
(LACT) 

Sections  3153.30  and  3153.31  would 
spedfy  how  you  must  install,  operate, 
and  maintain  a  LACT  system  to  measure 
oil.  The  section  identifies  the  API 
spedfications  and  standards  that  would 
become  the  regulatory  requirements  for 


LACT  systems.  It  also  Usts  spedfic 
components  that  you  must  use  in  a 
LACT  system,  even  though  components 
are  considered  optional  in  the 
referenced  API  docimients.  You  woidd 
not  be  required  to  retrofit  LACT  systems 
installed  before  the  effective  date  of  the 
rule  to  meet  the  requirements  of  the 
hsted  API  references.  Section  3153.31 
would  require  that  oil  gravity,  sediment, 
and  water  be  determined  in  the  same 
manner  as  you  would  for  tank  gauging. 
Incorporating  the  API  pubhcations  by 
reference  should  be  equivalent  to  the 
minimum  standards  that  presently  exist 
in  Order  Number  4  for  LACT  systems. 
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Sections  3153.32  through  3153.38 
would  specify:  (1)  how  and  when  you 
must  determine  the  composite  meter 
factor  for  a  LACT  meter;  (2) 
requirements  for  meter  provers  used  to 
determine  meter  factors;  (3)  the 
acceptable  tolerance  for  composite 
meter  factors;  (4)  corrective  action  in  the 
event  of  an  out-of-range  meter  factor;  (5) 
reporting  requirements  for  LACT 
systems;  and  (6)  how  you  must  correct 
volumes  if  your  meter  factor  changes 
between  provings.  These  sections 
incorporate  by  reference  the  appropriate 
API  references  for  proving  a  LACT. 
Accxiracy  and  repeatability  standards  for 
prover  meters,  the  meter  proving 
process,  and  the  LACT's  meter  factor  are 
not  specified  in  the  referenced  API 
docimients.  However,  BLM  believes 
these  are  important  to  volume  accuracy. 
Therefore,  the  repeatability  tolerances  of 
existing  Order  Number  4  (five 
consecutive  proving  nms  within  0.05 
percent)  and  the  tolerance  for  deviation 
of  the  composite  meter  factor  (±0.0025 
between  provings)  would  continue  to  be 


required.  The  range  for  initial  and 
repaired  meter  factors  (0.9950  to  1.0050) 
presently  in  Order  Number  4  has  been 
deleted  in  the  proposed  rule.  There  is 
no  evidence  to  support  repair  or 
replacement  of  a  meter  that  does  not  fall 
within  0.9950  and  1.0050  upon 
installation  as  long  as  the  repeatability 
and  meter  factor  deviation  requirements 
are  met. 

Section  3153.40  states  how  you  would 
dociunent  the  sale  of  oil  from  your 
production  facihty.  To  be  consistent 
with  API  pubUcations,  the  proposed 
section  uses  the  term  "measurement 
ticket"  as  a  new  standard  term  to  refer 
to  "run  ticket"  and  "receipt  and 
delivery  ticket"  which  are  terms 
customarily  used  in  the  oil  industry  to 
mean  the  same  thing.  This  proposed 
section  would  apply  to  documentation 
of  sale  or  removal  of  oil  regardless  of  the 
measurement  system  you  use. 

Subpart  3154 — Gas  Measurement 

The  subpart  on  gas  measurement 
would  establish  the  performance 
standards  for  measurement  systems 


used  to  measure  and  report  Federal  and 
Indian  gas.  This  subpart  would  also 
include  requirements  on  installation, 
operation,  and  maintenance 
requirements  for  orifice  metering 
systems.  Other  areas  covered  in  this 
subpart  would  include  metering  systems 
other  than  orifice  meters,  reportable 
voliune  corrections,  and  gas  quality 
measurements. 

Subpart  3154  would  incorporate  by 
reference  certain  API  standards  relating 
to  gas  measurement.  These  standards 
are  recognized  by  both  BLM  and 
industry  as  sound  operating  practices 
and  BLM  beUeves  the  cited  API 
standards  are  appropriate.  However, 
BLM  is  specifically  seeking  comment  on 
the  applicability  of  such  industry 
standards  as  they  relate  to  the 
measurement,  sampling,  quality 
determination,  and  fi^uency  of  meter 
calibration  for  gas  produced  from  or 
allocated  to  Federal  and  Indian  lands. 
Please  also  comment  on  the  point  of 
measurement  for  reporting  such 
production  for  royalty  purposes. 
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Gas  Measurement — General 

Section  3154.10  would  estabfish  the 
standards  that  would  apply  to  all 
measurement  systems  that  are  used  to 
measure  gas  from  Federal  and  Indian 
lands.  Any  measurement  system 
meeting  these  standards  could  be 
installed  and  used  without  prior  BLM 
approval.  Currently,  you  are  required  to 
obtain  BLM  approval  before  using 
anything  other  than  an  orifice  meter 
system.  BLM  believes  that  measiu^ment 
systems  that  meet  the  standards  of  this 
section  would  accurately  measure  gas  to 
ensure  proper  royalty  payments. 
Measurement  systems  not  meeting  these 
standards  must  either  be  approved  by 
BLM  before  they  are  used  or  be 
modified  to  meet  the  performance 
standards.  This  section  also  states  the 
base  temperature  and  pressure  at  which 
you  must  report  gas  volumes  to  MMS 
and  references  MMS  reporting 


regulations  for  Federal  and  Indian  gas. 
Finally,  the  section  would  list  the 
acceptable  methods  to  determine  the 
volume  of  gas  you  use  for  beneficial 
purposes. 

Orifice  Meters — Primary  Element 

Section  3154.20  would  identify  the 
API  standard  that  you  must  follow  to 
install,  operate,  and  maintain  an  orifice 
meter.  This  section  would  also 
supplement  the  API  standard  with 
additional  requirements  that  BLM 
believes  are  essential  to  ensure  your 
orifice  meter  measures  accurately.  The 
additional  requirement  that  sets  a  6-year 
meter  tube  inspection  frequency  is  new 
and  is  based  on  recommended  industry 
practice  found  in  API  Manual  of 
Petroleiun  Measurement  Standards, 
Chapter  20.1,  "Allocation 
Measurement."  This  section  would 
exclude  the  additional  standards  for 
meters  measuring  less  than  100  Mcf 


since  the  cost  of  compliance  for  meters 
measuring  lower  volumes  would  likely 
exceed  the  value  of  any  additional 
Federal  or  Indian  royalty  that  might 
result.  This  section  would  also  allow 
orifice  meters  installed  before  the 
effective  date  of  the  final  rule  to  comply 
with  an  earUer  API  standard.  This 
"grandfathering"  of  older  orifice 
metering  systems  would  apply  for  as 
long  as  the  existing  system  is  in 
operation  or  until  the  system  is 
completely  replaced,  whichever  comes 
first. 

Section  3154.21  would  require  you  to 
make  volume  determinations  through 
your  orifice  meter  using  the  flow 
equations  found  in  the  referenced  API 
document.  BLM  currently  requires  you 
to  use  the  same  equations  to  measure 
gas  volvunes.  However,  we  do  not 
currently  reference  the  API  document 
containing  those  equations. 
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Orifice  Meters — Secondary  Element 

Section  3154.30  would  set  the 
required  tracking  range  for  static  and 
differential  pressures  on  your  chart 
recorder.  This  section  would  modify  the 
existing  requirement  of  Order  Number 
5,  Section  ni.C.4,  hy  increasing  the 
allowable  range  for  differential 
pressures  from  the  upper  66.7  percent 
(i.e.,  2/3rds)  of  the  chart  to  the  upper  80 
percent,  (hi  regards  to  inverted  charts, 
where  the  zero  position  is  at  the  outer 
limits  of  the  chart,  the  accuracy  of  the 
differential  element  depends  on  the 
physical  distance  of  the  pen  from 
"zero,"  regardless  of  the  type  of  chart 
you  use.)  BLM  concluded  that 
expanding  the  tracking  range  would  not 
significantly  decrease  overall  meter 
acciuacy  because  the  required  range 
would  still  be  well  above  the  minimum 
differential  pressiu^  range  of  a  given 
meter.  This  change  would  better 
accommodate  wells  with  declining 
production. 

This  section  would  apply  only  to 
meters  measuring  more  than  100  Mcf  of 
gas  per  day  and  would  exempt  meters 
where  operating  conditions  such  as 
erratic  flow  patterns  preclude  tracking 
in  the  required  range.  The  latter 
exemption  is  not  presently  in  Order 
Niunber  5  and  was  added  as  result  of 
BLM's  experience  with  variance 
requests  for  meters  servicing  wells  with 
erratic  flow  patterns. 

Section  3154.31  would  estabUsh 
additional  requirements  if  your 
secondary  element  uses  an  electronic 
flow  computer  (EFC).  EFC's  are  not 
addressed  in  existing  Order  Number  5 
or  other  BLM  regulations.  However,  this 
section  implements  ciurent  policy.  EFC 
requirements  would  be  no  more 
stringent  than  those  for  chart  recorders. 
The  current  static  pressure,  differential 
pressure,  and  temperature  would  have 
to  be  displayed  on  a  continuous  basis, 
and  the  EFC  would  be  required  to  have 
a  back-up  power  soiuce  capable  of 
retaining  collected  data  for  a  minimum 
of  35  calendar  days.  To  meet  the 
requirement  to  continuously  display 
parameters,  EFC's  may  have  either  a 
scrolling  display  or  a  toggle  switch  that 
allows  the  display  to  be  activated. 

Section  3154.32  would  require  you  to 
calibrate  yoiu  orifice  meter  by  following 
the  recommended  API  practices  for  on- 


site  cahbrations.  Because  it  is  not 
addressed  in  the  referenced  API 
standard,  this  section  would  retain  the 
requirement  of  Order  Niunber  5,  section 
in.C.15,  to  test  the  linearity  of 
differential  and  static  pens  at  100 
percent  of  the  element's  range.  This 
section  would  also  require  you  to 
document  cahbrations  of  your  meter. 

Section  3154.33  would  establish  how 
frequently  you  must  cahbrate  the 
secondary  element  of  your  orifice  meter. 
Quarterly  cahbrations  would  be 
required  only  for  orifice  meters  that 
measure  more  than  an  average  of  100 
Mcf  or  less  per  day  on  a  monthly  basis. 

Orifice  Meters — Low  Volume 
Exemptions 

Section  3154.40  requires  orifice 
meters  that  measure  an  average  of  100 
Mcf  or  less  per  day  on  a  monthly  basis 
to  comply  with  all  the  requirements  of 
this  subpart  except  for  the  hsted  items. 
We  believe  the  cost  for  you  to  comply 
with  these  standards  for  low  volume 
production  could  exceed  the  value  of 
the  gain  in  measured  gas  from  the 
incremental  increase  in  accuracy. 

Some  of  the  alternatives  hsted  in  this 
section  are  carryovers  from  Order 
Number  5.  New  alternatives  include — 

(1)  Waiving  the  six-year  inspection 
requirement  for  the  meter  tube.  We 
believe  that  a  six-year  frequency  of 
meter  tube  inspections  for  low  voliune 
meters  is  not  needed  to  ensure  accurate 
gas  measurement; 

(2)  Allowing  the  use  of  a  temperatxue 
that  reasonably  represents  the  average 
flowing  temperature  of  the  gas  stream  to 
calculate  voliunes.  As  long  as  you  use 

a  temperature  that  reasonably  represents 
flowing  gas  temperature,  you  would  no 
longer  be  required  to  submit  a  variance 
to  BLM  for  approval  to  use  something 
other  than  a  continuous  temperature 
recorder  or  an  indicating  thermometer, 
as  you  ciurently  do  under  existing 
Order  Number  5; 

(3)  Calibrating  your  meter  at  least 
annually  rather  than  quarterly.  BLM 
would  pay  particular  attention  to 
implementation  of  this  exemption  to 
ensiue  that  less  frequent  calibration  of 
low  volume  meters  does  not  have  an 
adverse  impact  on  Federal  and  Indian 
royalty  income;  and 


(4)  Inspecting  your  orifice  plate  at 
least  aimually  rather  than  semiaimually. 
As  with  annual  cahbrations,  BLM 
would  monitor  the  impact  of  this 
requirement  on  measurement  accuracy 
and  royalty  income. 

Other  Metering  Systems 

Section  3154.50  would  deal  with 
other  metering  systems  and  is 
substantially  similar  to  existing 
regulatory  requirements. 

Volume  Corrections 

Section  3154.60  would  deal  with 
volume  corrections  and  is  substantially 
similar  to  existing  regulatory 
requirements.  However,  the  proposed 
rule  would  drop  the  existing 
requirement  from  Order  Number  5  that 
volumes  are  to  be  corrected  only  if  the 
volume  error  is  more  than  2  percent. 
This  gives  BLM  and  MMS  the  flexibility 
to  require  volume  corrections  when  it  is 
in  the  pubhc  interest. 

Gas  Quahty  Measiuements 

Section  3154.70  would  require  you  to 
det'ermine  the  quahty  of  the  gas  you 
produce  at  least  annually,  or  more 
frequently,  if  BLM  requires  it.  This 
section  would  also  identify — 

(1)  Where  you  must  collect  your 
sample; 

(2)  The  industry  standard  you  must 
follow  to  collect  and  handle  samples; 
and 

(3)  How  you  must  determine  the 
specific  gravity  and  heating  value  of  the 
gas  sample. 

This  section  would  cite  API  standards 
for  collecting  and  handling  natural  gas 
samples  and  would  specify  where 
samples  are  to  be  collected.  Existing 
regulations  do  not  address  this  issue. 
Implementing  this  section  would  ensure 
that  sample  collections  are  uniform  in 
determining  the  quality  and  hquid 
content  of  the  gas. 

Subpart  3155 — Produced  Water 
Disposal 

This  subpart  would  require  you  to 
obtain  BLM  approval  before  you  dispose 
of  produced  water.  These  sections 
would  also  require  certain  construction 
and  operating  practices  to  ensure  proper 
disposal  of  produced  water  from  Federal 
and  Indian  lands. 
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Section  3155.10  would  describe  the 
reasons  you  must  have  BLM  approval  to 
dispose  of  produced  water  from  a 
Federal  or  Indian  well,  or  from  a 
commimitized  or  unitized  private  or 
State  well  for  disposal  into  a  Federal 
disposal  facility  within  the  same 
communitized  or  luutized  area. 

Sections  3155.11  and  3155.12  would 
describe  when  you  need  BLM  approval 
to  dispose  of  produced  water.  Tliis 
proposal  would  add  two  instances  to 
those  in  existing  regulations  that  would 
not  require  BLM  approval  for  disposal 
of  produced  water.  Under  this  proposal, 
BLM  would  not  require  approval  for  the 
disposal  of  produced  water  if 
simultaneous  injection  or  disposal  of 
produced  water  into  the  same  formation 
occurs  in  a  producing  well.  This  section 
would  also  eliminate  the  need  for  BLM 
approval  for  disposal  of  produced  water 
if  it  is  injected  into  an  approved 
disposal  well  on  the  same  Federal  or 
Indian  lease. 

Section  3155.13  would  describe  the 
type  of  water  disposal  BLM  allows.  This 
section  includes  the  requirements  from 
HI.A..  Order  Number  7,  that  Usts  how 
you  must  dispose  of  produced  water 
from  Federal  and  Indian  leases.  This 
section  would  include  additional 
examples  of  disposal  methods  not  in 
Order  Number  7.  We  included  these 
examples  to  show  other  methods 
available  to  dispose  of  produced  water 
that  could  ultimately  provide  water  for 
beneficial  uses. 

Section  5155.14  would  describe  the 
forms  or  permits  you  must  submit  to 
construct  and  operate  disposal  faciUties, 
and  to  obtain  approval  for  disposing  of 
produced  water.  It  also  cites  those 
regulations  you  must  follow  that  dictate 
the  type  of  information  that  you  must 
submit  with  these  forms.  This  section 
would  hst  the  BLM  forms  required 
under  different  surface  ownership,  lease 
status,  and  disposal  methods. 

This  section  would  require  you  to 
submit  a  Sundry  Notice,  Form  3160-5, 
or  other  acceptable  filing  instrument 
(letter)  for  water  dispos^,  unless  you 
are  drilling  a  Federal  or  Indian  injection 
or  disposal  well  on-lease  as  part  of  yoiu- 
produced  water  disposal  plan. 

In  addition  to  BLM  approval,  you 
must  have  an  Underground  Injection 
Control  (UIC)  permit  issued  by  the  EPA, 
State,  or  Indian  Tribe,  according  to  40 


CFR  parts  144  and  146,  before  drilling 
an  injection  well  or  converting  an 
existing  well  to  an  injection  well.  The 
EPA,  State  or  Indian  Tribe  also  require 
permitting  for  National  Pollution 
Discharge  Elimination  System  permit 
(NPDES)  facihties  and  the  State  or 
Indian  Tribe  may  require  permitting  for 
constructing  and  operating  an  earthen 
pit.  This  section  would  provide  the 
option  to  either  submit  a  copy  of  these 
permits  from  other  agencies  to  BLM,  or 
include  a  reference  to  the  location  and 
permit  name  or  nimiber  to  BLM. 

The  proposed  rule  would  also  allow 
you  to  submit  to  BLM  the  same 
information  you  use  to  obtain  a  UIC 
permit,  earthen  pit  or  NPDES  permit,  if 
you  are  planning  to  construct  or  convert 
a  Federd  or  Indian  facihty  into  a  water 
disposal  facihty. 

This  section  includes  the  conditions 
that  would  require  a  BLM  right-of-way 
(R/W)  or  similar  permit  frt)m  other 
agencies,  individuals,  or  Indian  tribes 
for  constructing  or  operating  disposal 
facihties,  roads,  and  pipelines.  It  also 
provides  a  reference  to  BLM's  R/W 
regulations. 

This  section  would  require  that  your 
Simdry  Notice  for  disposal  of  produced 
water  include  plans  for  construction  of 
roads  or  pipelines  on-lease  if  they  are 
part  of  yoiu-  overall  disposal  plan. 

Sections  3155.15  and  5155.16  would 
describe  the  requirements  you  must 
follow  to  dispose  of  produced  water  into 
lined  and  uniined  pits.  These  sections 
would  incorporate  the  requirements  of 
parts  m.D.l.  and  2.,  m.E..  and 
requirements  4  through  9  of  III.F.  of 
Order  Niunber  7.  These  sections  would 
replace  the  extensive  hst  of 
requirements  found  in  Order  Number  7 
with  performance  standards.  The 
performance  standards  would  provide 
the  flexibihty  to  deal  with  different 
ecological  and  geographical  conditions, 
changing  technology,  specific  proposals, 
and  local  knowledge  about  specific 
design  measures  that  are  best  suited  to 
local  conditions. 

Order  Number  7  requires  you  to 
submit  a  water  quahty  analysis  that  tests 
specific  parameters  and  also  provides 
exceptions  from  this  requirement.  The 
proposed  rule  would  allow  the  same 
water  quahty  submittal  exceptions 
found  in  Order  Number  7,  but  the 
specific  requirements  would  be 


changed.  This  proposal  would  require 
that  you  provide  the  information  on  the 
"quahty  of  the  produced  water"  with 
your  apphcation  for  disposal  of 
produced  water  into  a  pit.  BLM  has 
determined  that  flexibility  is  needed  to 
require  testing  when  necessary,  but  only 
for  parameters  that  are  imknown  and 
needed  to  process  an  apphcation  for  the 
disposal  of  produced  water. 

This  section  would  ehminate  the 
detailed  construction  and  design 
provisions  in  Order  Number  7.  The 
detailed  provisions  in  Order  Number  7 
would  be  replaced  with  standards  that 
would  allow  you  to  design  and  obtain 
permits  for  facihties  without  time 
consuming  variance  requests. 

Section  5155.17  would  require  you  to 
submit  to  BLM  an  amended  proposal  to 
dispose  of  produced  water  if  the 
quantity  or  quahty  of  produced  water 
changes. 

Section  3155.18  would  describe  what 
you  must  submit  to  BLM  to  surface 
discharge  produced  water  under  a 
NPDES.  This  section  would  incorporate 
the  requirements  of  Order  Nmnber  7, 
ni.G.l.F,  with  the  following  change: 
This  section  would  require  you  to 
submit  information  you  use  to  obtain  an 
NPDES  permit,  if  BLM  requested  it.  This 
provision  would  streamline  the 
permitting  process  in  situations  where 
existing  apphcations  for  other  agency 
permits  already  include  information 
required  by  this  section  (water  quality 
analysis,  description  of  site  facilities  or 
siirface  use  plans). 

Section  5155.19  would  explain  that 
BLM  would  terminate  your  water 
disposal  permit  if  the  EPA,  State,  or 
Indian  tribe  cancels  or  suspends  your 
disposal  facihty  permit.  This  would 
require  you  to  propose  another  disposal 
method  to  BLM. 

Subpart  3156 — Spills  and  Accidents 

This  subpart  would  require  you  to 
report  spills  and  accidents  to  BLM.  The 
term,  "Spills  and  Accidents"  would  be 
used  instead  of  the  cvurently  used  term, 
"Undesirable  Events." 

BLM  determines  if  hydrocarbons  are 
avoidably  or  imavoidably  lost  even 
though  oil  and  gas  lessees  must  report 
this  information  to  MMS  (30  CFR,  part 
216,  subpart  B).  Existing  NTL-3A  and 
this  proposal  do  not  require  you  to  file 
reports  with  BLM  of  spills  or  discharges 
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in  nonsensitive  areas  involving  less  than 
10  barrels  of  Uquid  or  50  Mcf  of  gas. 
BLM  is  able  to  monitor  spills  involving 
less  than  10  barrels  of  oil  by  tracking 
MMS  required  reports.  We  still  would 


require  that  you  report  spills  on  all 
volumes  of  more  than  10  barrels  of 
liquid  or  more  than  50  Mcf  of  gas  lost. 
These  larger  losses  are  cases  that  could 
involve  avoidably  lost  hydrocarbons 


and  BLM  will  continue  to  make 
avoidable  and  unavoidable 
determinations  to  ensure  production 
accountabihty. 
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NTL-3A  section  II..  Section  III.;  and  Order  Nurrtoer  7.  III.H 
NTL-3A  section  II..  section  IV.;  and  Order  Number  7  III  A  3 
NTL-<JA  section  II. 


Section  3156.10  would  describe  the 
actions  you  must  take  after  an  accident 
or  spill  that  involves  Federal  or  Indian 
oil  or  gas.  These  actions  include 
corrective  measures  to  mitigate  the  spill 
or  accident,  reporting  to  BLM  the  spill 
or  accident,  and  BLM's  approval  and 
monitoring  of  your  reclamation  and 
remediation  plans. 

Section  3156.11  would  describe  the 
type  of  spills  and  accidents  that  you 
must  report  to  BLM  vdthin  24  hours  of 
an  event.  In  addition,  this  section  would 
implement  several  changes  to  the 
current  requirements. 

The  proposal  would  require  you  to 
report  the  release  of  hazardous 
substances.  Reporting  this  information 
to  BLM  would  not  relieve  you  of  any 
other  reporting  required  by  any  State  or 
other  Federal  regulations. 

This  proposal  would  eliminate  the 
existing  exception  to  24  hour  reporting 
of  spills  of  100  barrels  of  hquids  or  more 
if  they  are  contained  within  the  firewall. 
This  quantity  of  oil  or  water  in  a 
confined  area  could  migrate  deeper  than 
a  spill  in  an  unconfined  area  and  affect 
shallow  groundwater.  In  addition,  a 
confined  spill  would  more  Ukely  attract 
birds  and  wildlife.  BLM  believes  it  is 
necessary  to  report  these  types  of  spills 
within  24  hours  to  minimize 
contamination  and  threats  to  wildlife. 

Existing  NTL-3A  states  that  these 
types  of  spills  or  accidents  should  be 


reported  immediately  and  also  states 
that  reports  must  be  furnished,  "as  soon 
as  practical,  but  within  a  maximum  of 
24  hours."  This  section  would  require 
reports  within  24  hoius  of  the  event. 
This  proposal  would  change  the 
deadline  for  reporting  major  and  Ufe 
threatening  injuries.  Existing  NTL-3A 
requires  reporting  for  these  types  of 
injuries  within  15  days  of  the  event. 
BLM  beheves  that  a  major  or  Ufe 
threatening  injury  is  important 
information  and  should  be  reported 
within  24  hours. 

Section  3156.12  would  describe  the 
type  of  spills  and  accidents  that  you  are 
not  required  to  report  within  24  hours 
of  an  event  and  when  you  would  be 
required  to  submit  initial  vmtten 
reports. 

This  section  would  not  include  an 
existing  requirement  to  submit  two 
copies  of  a  written  report  within  15  days 
following  all  spills  and  accidents. 
Instead,  this  section  would  require  a 
written  report  within  10  business  days 
after  a  spill  or  accident  occurs  for 
specific  events  fisted,  and  all  events  that 
require  you  to  notify  BLM  within  24 
hours. 

Section  3156.13  would  describe  what 
you  must  include  in  vmtten  and  oral 
reports.  These  standards  would  contain 
more  guidelines  than  NTL-3A  and 
would  require  information  that  is 


directly  related  to  the  purpose  of 
requiring  reports  of  spills  and  accidents. 
This  would  help  BLM  determine  if  loss 
of  oil  or  gas  is  avoidable  or  unavoidable, 
if  sites  need  to  be  inspected,  if  an 
approval  is  needed  for  spill  remediation 
or  reclamation,  and  if  corrective  orders 
or  contingency  plans  are  needed  to 
address  future  events. 

Section  3156.14  would  describe  when 
you  must  submit  more  than  one  written 
report  of  a  spill  or  accident  to  BLM. 
Under  existing  regulations  intermediate 
reports  are  required  when  BLM  requests 
them.  This  proposal  would  require 
intermediate  reports  to  allow  BLM  to 
more  effectively  monitor  spill  clean  up. 

Subpart  3159— Well  Abandonment 

This  subpart  would  incorporate 
requirements  bora  existing  regulations 
and  some  proposals  from  proposed 
regulations.  Proposed  and  existing 
regulations  on  well  abandonment 
require  you  to  submit  a  plan  to  BLM  for 
approval  before  a  well  is  temporarily 
abandoned  for  more  than  30  calendar 
days  and  before  a  well  is  f)ermanently 
abandoned.  This  subpart  also  explains 
how  to  obtain  BLM  approval  for 
abandonment  and  sets  the  performance 
standards  that  you  must  meet  when  you 
plug'a  well.  Thds  subpart  generally 
contains  existing  requirements  with  a 
few  exceptions. 


Proposed  section 


3159.10 
3159.11 
3159.20 
3159.21 
3159.22 

3159.23 

3159.24 
3159.25 
3159.26 


Existing  regulation 


3162.3-4(0) 

3162.3-4(3) 
3162.3-4(3) 


3162.3-4(b) 
3162.3-4  .... 
3161.2  


Existing  orders 


Proposed  Order  Number  8  section  III.C.1.  and  2. 


Order  Number  2  section  III.G. 

Proposed  Order  Number  8  section  III.D  snd  Order  Number  2  section 

III.G. 
Proposed  Order  Number  8  section  III.D  3nd  Order  Number  2  section 

III.G. 

* 

Proposed  Order  Number  8  section  III.D.3.b. 
Proposed  Order  Number  8  section  III.D.  1. 


Temporary  Abandonment 

Section  3159.11  would  set  out  the 
basic  performance  goals  for  temporary 


abandonment  operations.  This  section 
would  implement  existing  poUcy  thai 
you  temporarily  abandon  a  well  so  that 


it  do^s  not  prevent  proper  permanent 
abandonment,  the  well  bore  is  secured 
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to  prevent  fluid  migration  and  the 
wellhead  is  secure  at  the  surface. 

Permanent  Abandonment 

Section  3159.20  would  identify  when 
you  must  permanently  plug  and 
abandon  a  well.  This  section  also  allows 
you  to  delay  the  permanent 
abandonment  of  your  well  if  BLM 
approves  it.  Each  approved  delay  may 
be  for  up  to  12  months.  BLM  is 
concerned  with  the  liability  associated 
with  temporarily  abandoned  wells,  and 
therefore  this  proposal  would  impose 
additional  bonding  as  a  condition  of 
approval  (see  sections  3107.54  and 
3107.55). 

Section  3159.21  would  describe  how 
to  obtain  BLM  approval  to  permanently 
abandon  a  well.  It  would  require  you  to 
submit  a  "NoUce  of  Intent  to  Abandon" 
along  with  information  on  abandonment 
and  reclamation  procediues.  This 
section  would  allow  BLM  to  issue  oral 
approvals  for  permanent  abandonment 
for  newly  drilled  dry  holes,  drilhng 
failures,  and  in  emergency  situations, 
provided  you  submit  a  written 
apphcation  within  five  business  days  of 
BLM's  oral  approval.  This  section  also 
explains  that  the  FS  has  the  authority  to 
approve  plans  to  reclaim  the  surface  on 
lands  it  manages. 

Section  3159.22  would  set  standards 
and  incorporate  by  reference  the 
minimimi  standards  from  the  API's 
Bulletin  E3  for  well  abandonment 
practices.  Permanent  abandonment  is 
the  final  opportunity  to  ensure  proper 
protection  of  surface  and  down  hole 
resources.  As  such,  this  section  would 
not  institute  a  performance-based 
approach  and  it  would  retain  the  details 
of  existing  abandonment  regulations. 

Section  3159.26  would  require  you  to 
.submit  a  "Subsequent  Report  of 
Abandonment"  (SRA)  on  Form  3160-5, 
within  30  calendar  days  after  you 
complete  permanent  well  plugging 
operations,  including  any  changes  that 
BLM  approved  orally.  This  section 
would  also  allow  you  to  eliminate  the 
additional  notification  if  the  SRA 
contains  the  estimated  timetable  for 
completing  recontouring  and 
reclamation  procedures.  If  you  chose 
not  to  submit  the  timetable  for 
recontouring  and  reclamation,  a  "Final 
Abandonment  Notice"  (FAN),  Form 
3160-5,  would  be  required  to  notify 
BLM  that  the  site  is  ready  for  final 
inspection.  BLM  would  approve  the 
SRA  or  FAN  after  it  determines  that  you 
have  compUed  with  all  conditions  of 
your  abandonment  and  that  vegetation 
has  been  established  to  the  satisfaction 
of  BLM  or  the  surface  management 
agency. 


Part  3160 — Oil  and  Gas  Inspection  and 
Enforcement 

Subpart  3161 — Inspections 

This  subpart  would  explain  the 
general  purposes  of  BLM's  inspection  of 
lease  operations.  The  proposal  would 
require  you  to  allow  authorized 
inspectors  to  conduct  inspections  of 
your  operations.  These  regulations 
would  implement  provisions  of 
FOGRMA  that  allow  inspection  of  motor 
vehicles  that  transport  Federal  and 
Indian  oil.  This  subpart  contains 
existing  regulatory  requirements. 


Proposed  sec- 
tion 

Existing  regulations 

3161.10 

3161.2 

3161.11  

3162.1(b)  and  (c). 
3162.7-1(c)(3)and(4). 

3161.12 

Subpart  3162 — Enforcement 

This  subpart  would  explain  the 
enforcement  actions  BLM  will  take  after 
we  discover  a  violation.  Enforcement 
actions  include  notifjdng  you  of 
violations  in  writing  and  providing  a 
reasonable  time  to  correct  violations. 
Also,  if  necessary  to  gain  compliance, 
BLM  may  order  you  to  shut  down  your 
operations.  This  subpart  contains 
existing  regulatory  requirements. 


Proposed  section 

Existing  regulation 

3162.10 

3163.1(a). 
3165.3(a). 
3163.1(a)(3). 

3162.11  

3162.12 

Subpart  3163 — Assessments 

Under  this  subpart,  BLM  would 
charge  you  a  monetary  assessment  if 
you  fail  to  correct  a  violation  within  the 
time  set  out  in  BLM's  notice.  This 
subpart  would  also  include  provisions 
for  immediate  assessments  for  certain 
serious  violations.  Under  this  proposal 
BLM  would  also  be  able  to  enter  your 
lease  to  correct  violations  at  your 
expense  and  would  charge  you  for 
actual  loss  or  damage  due  to  your 
noncompliance.  This  subpart  would 
contain  existing  regulatory  requirements 
with  some  exceptions. 


Proposed  sec- 
tion 

Existing  regulation 

3163.10 

3163.1(a)(1) 

and  (2). 

3163.1(b)(1). 

(2),  and  (3). 

3163.1(e). 

3163.1(a)(4). 

3163.1(a)(6). 

3163.11  

3163.12  

3163.13 

3163.14  

Section  3163.10  would  allow  BLM  to 
assess  a  monetary  assessment  up  to 


$250  per  day  for  each  day  a  violation 
continues  beyond  the  abatement  period. 
This  section  states  that  you  will  also  be 
Uable  for  civil  penalties  under  proposed 
subpart  3164. 

Tnis  section  would  ehminate  existing 
regulatory  provisions  which  classify 
violations  into  "major"  and  "minor" 
categories  and  the  corresponding 
assessment  amounts  of  $500  per  day  for 
major  violations  and  a  one-time  $250  for 
minor  violations.  This  section  would 
also  eliminate  existing  provisions  which 
cap  assessments  for  major  violations  at 
$1,000  per  day  per  lease  and  minor 
violations  at  $500  per  lease  per 
inspection.  There  would  be  no  caps  on 
either  the  amount  of  assessments  per 
day  per  lease  or  the  total  assessment 
amount  that  could  accumulate  per 
violation. 

Section  3163.11  would  contain  a  table 
that  lists  serious  violations  and  a 
corresponding  assessment  amount  BLM 
would  charge  you  immediately  when 
the  violation  is  discovered.  The  table 
was  compiled  from  the  specific 
violations  listed  in  existing  43  CFR 
3163.1(b)  (1)  through  (3)  and  adds  new 
violations  subject  to  immediate 
assessments  for — 

1.  Conducting  surface  disturbance 
without  an  approved  BLM  permit  for  a 
Federal  or  Indian  well,  regardless  of 
surface  ownership.  This  would  deter 
operators  from  building  access  roads 
and  locations  or  disturbing  the  surface 
without  BLM  approval.  This  section 
would  also  add  an  assessment  for 
surface  distiuhance  on  surface  managed 
by  another  Federal  agency  or  on  State  or 
privately  owned  surface; 

2.  Repeat  Offenders.  The  "repeat 
offender"  violation  would  be  added  in 
response  to  problem  operators  who, 
after  BLM  notifies  them  of  a  violation, 
continue  to  repeat  that  violation.  This 
section  is  aimed  at  repeat  offenders  who 
correct  a  violation  within  the  time  BLM 
gives  them  to  correct  it,  thus  avoiding 
an  assessment.  However,  the  operator 
often  repeats  the  violation  and  corrects 
it  only  when  they  are  notified  again  by 
BLM  of  a  new  violation.  Operators 
engaging  in  this  activity  often  repeat  a 
violation  many  times.  This  pattern  of 
compliance  results  in  excessive  and 
unnecessary  administrative  cost  to  BLM. 
The  proposed  assessment  of  $500  would 
be  to  deter  those  repeat  violators  who 
comply  just  enough  to  avoid 
assessment.  The  repeat  offender 
assessment  would  be  triggered  when 
BLM  cites  you  for  the  same  type  of 
violation  four  times  on  the  same  lease 
within  a  12-month  period; 

3.  Commingling  production  without 
BLM  approval  from  different 
formations,  leases,  communitized  areas, 
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imlts,  or  unit  participating  areas.  This 
violation  would  be  added  because 
commingling  without  approval  is  a 
serious  impediment  to  BLM's  ability  to 
ensure  production  accountability;  and 

4.  Failure  to  notify  BLM  of  HjS 
concentrations  as  required  by  these 
proposed  regulations.  This  violation 
would  be  added  because  of  the  serious 
health  and  safety  risks  hydrogen  sulfide 
poses  to  both  the  general  pubUc  and 
BLM  inspection  personnel. 

In  addition  to  expanding  the  list  of 
violations  that  will  earn  an  immediate 
assessment,  BLM  proposes  to  charge  an 
increased,  one-time  assessment  for  any 
violation  on  the  Ust.  This  would 
simpUfy  the  approach  in  ciurent 
regulations  which  appUes  an  assessment 
amount  per  violation  per  day  up  to  a 
maximum  amoimt  per  incident.  The 
size  of  the  proposed  one-time 
assessment  is  set  at  an  amount  BLM 
beUeves  is  necessary  to  emphasize  the 
seriousness  of  the  listed  violations.  BLM 
may  charge  up  to  the  proposed  amoimts 
to  deal  with  specific  circumstances. 

Section  3163.12  would  allow  BLM  to 
reduce  or  waive  an  assessment  that  you 
receive.  You  must  provide  your  reasons 
in  writing  why  BLM  should  reduce  or 
waive  the  assessment  within  30 
calendar  days  after  you  receive  your 
notice  of  assessment. 

Section  3163.13  would  authorize  BLM 
to  occupy  your  lease  to  perform 
necessary  work  to  correct  a  violation,  at 
your  risk  and  expense,  whenever  you 
fail  to  perform  the  work  BLM  directed 
you  to  perform.  If  BLM  performs  the 
work  to  correct  a  violation,  you  would 
be  charged  for  the  actual  cost  to  perform 
the  work  plus  an  additional  25  percent 
for  administrative  costs.  This  is  not  a 
change  from  current  requirements. 

Section  3163.14  would  allow  BLM  to 
charge  you  for  any  loss  or  damage  to 
Federal  resources  that  result  from  your 
noncompliance.  This  is  not  a  change 
from  current  requirements. 

Subpart  3164 — Qvil  Penalties 

Under  this  subpart,  you  would  be 
subject  to  civil  penalties  for  violations 
of  any  statute,  regulation,  order,  notice 
to  lessee,  lease,  or  permit  relating  to 
your  obligations  under  this  part.  This 
subpart  would  describe  the  amounts  of 
dvil  penalties,  when  you  become  liable 
for  civil  penalties,  and  notices  you  will 
receive  from  BLM.  There  are  provisions 
for  BLM  to  char^  you  immediate  civil 
penalties  for  certain  serious  violations. 
BLM  would  also  initiate  cancellation  of 
your  lease  if  the  noncompliance 
continues. 


Proposed  section 

Existing  regulation 

3164.10 

3163.2(a)  and  (b). 

3163.2  (a)  and  (b). 

3163.2(d)  through  (0- 

3163.1(a)(5) 

and3163.2(k). 

3163.2(h). 

3165.3(c) 

3164.11 

3164.12 

3164.13 

3164.14  

3164.15 

3164.16 

3164.17  

and  3165.4(b)(2). 
31 65(e)(2) 

3164.18 

3165.4(b)(1). 
3165.4(f). 

3164.19 

3164.20 

31634  and 

3164.21 

3164.22 

3163.5(a)  and  (b). 
3163  2(a) 

3164.30  

(b).  and  (i). 
3163.3. 

Section  3164.10  would  explain  that 
BLM  may  assess  civil  penalties  under 
FOGRMA,  as  provided  in  existing 
regulations. 

Section  3164.11  would  describe  when 
BLM  will  assess  civil  penalties  and 
would  explain  the  requirements  for 
service  of  Notices  of  Incidents  of 
NoncompUance  (INC).  These 
requirements  are  similar  to  existing 
regulations. 

Section  3164.12  would  explain  the 
actions  you  must  take  after  receiving  an 
INC  for  civil  penalties.  If  you  receive  an 
INC  for  civil  penalties,  you  must  correct 
the  violation  within  20  calendar  days  or 
you  are  Uable  for  a  penalty  of  up  to  $500 
per  day  per  violation  for  each  day  the 
violation  continues  beyond  the  date  you 
received  the  INC. 

If  you  did  not  correct  the  violation 
within  40  calendar  days  of  the  initial 
INC,  you  would  be  liable  for  up  to 
$5,000  per  violation  for  each  day  the 
violation  continues  beyond  the  date  you 
received  the  INC. 

This  section  would  also  explain  that 
you  would  be  able  to  request  a  hearing 
on  the  record  on  the  INC  if  you  did  not 
correct  the  violation  within  20  calendar 
days  of  yoiu-  receiving  the  EMC.  Of 
course,  you  are  risking  an  assessment  of 
penalties  if  you  do  not  correct  the 
violations.  If  you  did  correct  the 
violation  within  20  calendar  days  of 
receiving  the  INC  to  avoid  a  penalty 
assessment,  you  would  not  have  the 
option  of  requesting  a  "hearing  on  the 
record."  However,  you  would  be  able  to 
appeal  the  INC  imder  the  appeals 
provisions  of  this  part  if  you  thought 
BLM  issued  the  INC  erroneously. 

Section  3164.13  would  explain  that 
BLM  would  issue  INC's  for  serious 
violations.  This  section  Usts  several 
serious  violations  that  are  set  out  in 
FOGRMA  and  Usts  their  correspwnding 
penalty  amounts  (see  30  U.S.C.  1719). 
Existing  regulations  cap  the  maximum 


total  penalty  amount  per  violation. 
However,  this  proposal  would  not 
dictate,  nor  does  FOGRMA  impose,  a 
cajf  on  the  total  dvil  penalty  amount. 

Section  3164.14  would  explain  the 
action  BLM  would  take  if  you  do  not 
correct  a  violation  listed  in  section 
3164.13.  The  actions  BLM  could  take 
would  include  lease  cancellation  for  the 
violations  listed  in  sections  (b)  through 
(f)  of  section  3164.13.  These 
requirements  arc  similar  to  existing 
regulations. 

Section  3164.15  would  explain  that 
you  may  request  BLM  to  waive  or 
reduce  dvil  penalties  within  30 
calendar  days  after  you  receive  notice  of 
the  proposed  civil  penalty.  These 
requirements  are  similar  to  existing 
regulations. 

Section  3164.16  would  explain  that 
you  may  request  a  hearing  on  the  record 
for  serious  violations  within  20  calendar 
days  of  receiving  the  INC.  Existing 
regulations  are  similar  to  this  provision. 

Section  3164.17  would  explain  that 
penalties  accrue  each  day  until  you 
correct  the  violation.  Under  this 
proposal,  BLM  may  suspend  the 
requirement  that  you  correct  the 
violations  pending  completion  of  the 
hearings  provided  for  in  this  subpart. 
Existing  procedure  and  regulations  are 
similar  to  this  proposal. 

Section  3164.18  would  explain  that 
you  may  appeal  a  dedsion  of  the 
Administrative  Law  Judge  to  the  Interior 
Board  of  Land  Appeals.  This  is  the  same 
as  -sdsting  regulations. 

Section  3164.19  would  explain  that 
you  may  appeal  a  final  order  to  the  U.S. 
District  Court  with  jurisdiction  over  the 
lands  where  the  violation  took  place. 
This  is  the  same  as  existing  regidations. 

Payment  of  Assessments  and  Qvil 
Penalties 

Section  3164.20  would  require  you  to 
pay  assessments  within  30  calendar 
days  after  BLM  gives  you  written  notice 
and  dvil  penalties  within  30  calendar 
days  after  either  a  final  BLM  decision  or 
a  final  order  of  a  court  or  other  legal 
body.  This  section  would  also  provide 
for  any  dvil  penalties  you  pay  to  be 
deduded  from  any  monies  the  United 
States  owes  you. 

Section  3164.21  would  state  that  BLM 
would  charge  you  interest  on 
assessment  amounts  that  you  have  not 
paid  or  underpaid. 

Section  3164.22  would  allow  BLM  to 
deduct  any  assessments  you  have  paid 
from  any  dvil  penalties  you  are 
required  to  pay  under  this  subpart. 
Assessments  and  penalties  charged  to 
you  under  this  part  would  be  in 
addition  to  any  assessment  or  penalty 


66864  Federal  Register/ Vol.  63,  No.  232 /Thursday.  December  3,  1998 /Proposed  Rules 


you  are  charged  for  your  noncompUance 
under  other  provisions  of  law. 

Section  3164.30  would  inform  you 
that  you  may  be  liable  for  both  civil  and 
criminal  penalties  for  violating  these 
regulations.  This  is  not  a  change  from 
existing  regulations. 

rv.  Procedural  Matters 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  BLM  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action.  The  Office 
of  Management  and  Budget  (0MB) 
makes  the  final  determination  under 
Executive  Order  12866.  BLM  has 
determined  that  the  rule  does  not  meet 
any  of  the  criteria  for  a  significant 
regulatory  action,  as  discussed  below 
and  in  the  Economic  Analysis. 

a.  The  proposed  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
milhon  or  more  or  adversely  affect  in  a 
materia]  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  An 
economic  analysis  has  been  completed 
and  is  attached  (see  Economic 
Analysis). 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  does  not  change  the 
relationships  of  the  oil  and  gas  program 
with  other  agencies'  actions.  These 
relationships  are  all  encompassed  in 
agreements  and  memorandums  of 
understanding  that  wrill  not  change  with 
this  proposed  rule. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  loan  programs,  or 
the  rights  and  obligations  of  their 
recipients.  However,  this  rule  proposes 
to  add  a  fair  market  value  user  fee 
(FMV)  for  the  use  of  the  public  lands  for 
geophysical  exploration  for  each  Notice 
of  Intent  to  Conduct  Oil  and  Gas 
Geophysical  Exploration  Operations. 
The  Federal  Land  PoUcy  and 
Management  Act  of  1976  (43  U.S.C. 
1701  et  seq.)  (FLPMA)  requires  that  "the 
United  States  receive  the  FMV  for  the 
use  of  the  pubUc  land  and  its  resources 
unless  otherwise  provided  for  by 
statute."  In  addition,  a  May  1992  audit 
report  by  the  U.S.  Department  of  the 
Interior,  Office  of  Inspector  General 
(OIG),  recommended  that  BLM  establish 
and  implement  procedures  to  charge 
FMV  for  geophysical  exploration.  In 
order  to  comply  with  the  requirements 
of  FLPMA  and  the  OIG 
recommendation,  we  propose  to  adopt  a 
FMV  for  geophysical  exploration.  The 
FMV  would  be  based  on  the  size  of  the 
area  physically  affected  by  each 


individual  geophysical  exploration 
project.  You  would  not  be  required  to 
pay  the  FMV  for  a  geophysical 
exploration  project,  or  a  portion  of  a 
project,  that  is  conducted  under  a 
Federal  oil  and  gas  lease.  BLM  will 
determine  the  amount  of  the  user  fee  in 
a  future  action. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  Some  of  the  proposed 
rules  may  be  controversial  (bonding 
increases,  agreement  rules,  immediate 
assessments,  and  automatic  assessments 
for  repeated  noncompliance),  but  they 
are  not  novel.  Some  have  been  tried  in 
the  past  and  others  have  been  used  by 
some  States. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  A  final  Regulatory  Flexibility 
Analysis  is  not  required.  Accordingly,  a 
Small  Entity  Compliance  Guide  is  not 
required. 

For  the  purposes  of  this  section  a 
"small  entity"  is  considered  to  be  an 
individual,  Hmited  partnership,  or  small 
company,  considered  to  be  at  "arm's 
length"  from  the  control  of  any  parent 
companies,  with  fewer  than  500 
employees  or  less  than  $5  miHion  in 
revenue.  Mid-sized  and  large 
corporations  and  partnerships  under 
their  direct  control  have  access  to  lines 
of  credit  and  internal  corporate  cash 
flows  that  are  not  available  to  the  "small 
entity."  Many  of  the  operators  we  work 
with  in  the  oil  and  gas  program  would 
be  considered  small  entities. 

The  only  proposed  change  that  may 
have  the  potential  to  affect  a  significant 
number  of  small  entities  is  the  increased 
bonding  requirements.  As  discussed  in 
the  Economic  Analysis,  the  costs  would 
be  negligible.  The  two  basic  changes  in 
bonding  are  increases  in  minimum  State 
and  lease  bonds,  and  specific  fees  and 
bond  increases  for  shut-in  and 
temporarily  abandoned  wells.  Lease  and 
well  specific  bonding  increases  are 
already  authorized  by  the  existing 
regulations.  The  proposed  rule  better 
enables  BLM  and  the  operator  to  predict 
what  these  costs  will  be  when  the 
operator  is  planning  future  actions.  The 
additional  bond  requirements  would 
provide  an  incentive  to  these  operators 
to  acquire  the  additional  resources  or 
sell  their  wells  to  other  operators  that 
can  meet  the  obligations  before  BLM 
notifies  the  operator  that  his  bond 
requirements  have  increased.  Operators 
consider  reductions  of  uncertainty  to  be 
a  major  benefit.  Another  benefit  for 
many  small  entities  is  that  operators 


with  low  liabilities  could  qualify  for  a 
bond  reduction. 

While  the  increased  minimum  State 
and  lease  bonding  may  affect  a  large 
number  of  small  entities,  at  an  average 
of  $43  per  well  per  year,  the  impact  on 
each  entity  will  be  small  (see  Economic 
Analysis).  For  example,  for  a  stripper  oil 
well  producing  only  five  barrels  per  day 
at  a  profit  of  $2  per  barrel,  the 
additional  bonding  cost  would  be 
covered  by  the  profit  from  three  weeks 
of  production.  Thus,  there  would  not  be 
a  significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  E)oes  not  have  an  annual  effect  on 
the  economy  of  $100  miUion  or  more,  as 
demonstrated  in  the  Economic  Analysis. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  increase  in 
bonding  requirements  will  be  offset  by 
a  reduction  in  orphan  wells,  thereby 
reducing  the  costs  to  the  pubhc  of 
reclaiming  those  wells.  The  amount  of 
the  proposed  FMV  user  fee  for 
geophysical  exploration  is  not  known  at 
this  time.  The  amount  will  be 
determined  in  a  separate  action  and  the 
estimated  economic  impact  will  be 
discussed  at  that  time.  BLM  plans  to 
determine  the  FMV  fee  before  the  final 
rule  is  published  and  the  economic 
impacts  will  be  discussed  in  the  final 
rule. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  abihty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  shift  to  performance  standards  in 
the  operating  regulations  should 
increase  innovation  and  productivity 
and  thereby  increase  the  ability  of  the 
domestic  oil  and  gas  industry  to 
compete  in  the  global  marketplace. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  This  proposed  rule  does  not 
change  the  relationship  of  between 
BLM's  oil  and  gas  program  and  small 
governments. 
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b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year.  i.e..  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unhmded  Mandates  Reform  Act  (see 
Economic  Analysis). 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  imphcations.  A  takings 
imphcation  assessment  is  not  required. 
The  proposed  rule  would  not  take  away 
or  restrict  an  operator's  right  to  develop 
an  oil  and  gas  lease  in  accordance  with 
the  lease  terms. 

Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  effects.  A  FederaUsm 
assessment  is  not  required.  The 
proposed  rule  does  not  change  the  role 
or  responsibiUties  among  Federal,  State, 
and  local  governmental  entities.  The 
rule  does  not  relate  to  the  structure  and 
role  of  States  and  will  not  have  direct, 
substantive,  or  significant  effects  on 
States. 

Civil  Justice  Reform 

In  accordance  v\rith  Executive  Order 
12988.  the  Office  of  the  SoUcitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  BLM  drafted 
this  rule  in  "Plain-English"  to  provide 
clear  standards  and  to  ensure  that  the 
rule  is  clearly  written.  BLM  consulted 
writh  the  Department  of  the  Interior's 
Office  of  the  Solicitor  throughout  the 
rule  drafting  process  for  the  same 
reasons. 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA),  and  has  made  a 
tentative  finding  that  the  proposed  rule 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment  under 
section  102(2)(C)  of  NEPA,  42  U.S.C. 
4332(2)(C).  BLM  anticipates  making  a 
Finding  of  No  Significant  Impact  for  the 
final  rule  in  accordance  with  BLM's 
procedures  under  NEPA.  BLM  has 
placed  the  EA  on  file  in  BLM 
Administrative  Record  at  the  address 
specified  previously  (see  ADDRESSES). 
BLM  will  complete  an  EA  on  the  final 
rule  and  make  a  finding  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

The  proposed  action  would  have  no 
major  impact  on  the  human 
environment,  either  positive  or  negative. 
The  revised  regulations  may  provide 
some  environmental  benefits. 


The  proposed  action  would  cause 
some  impacts  on  the  environment, 
although  most  of  the  requirements  in 
the  proposed  action  would  cause  no 
changes  to  the  enviromnent.  Most  of  the 
proposed  changes  would  not  differ 
substantially  from  the  existing 
regulations,  such  as  the  portions  which 
are  being  written  in  plain  EngUsh,  or  the 
plan  to  remove  imnecessary  procedxu-al 
requirements  and  actions  which  need 
approval  from  BLM.  For  example,  the 
proposal  would  exempt  operators  of 
Federal  oil  wells  that  produce  less  than 
10  Mcf/day  from  having  to  obtain 
approval  to  vent  or  flare  gas.  This 
provision  includes  a  performance 
standard  that  would  in  effect  negate  this 
exemption  if  the  gas  is  economic  to 
capture  or  if  it  cannot  be  vented  or 
flared  safely  and  according  to  applicable 
laws  and  regulations.  The 
environmental  impact  of  this  provision 
is  identical  to  the  no  action  alternative 
because  BLM  almost  always  approves 
venting  or  flaring  applications  for  these 
small  gas  volumes  and  the  only  reason 
an  application  would  not  be  approved 
under  the  existing  regulations  would  be 
if  BLM  determines  that  the  gas  is 
economic  to  capture.  BLM  would  retain 
the  authority  to  issue  an  order  to 
capture  gas  under  the  provisions  of  the 
proposed  action. 

LJnder  current  regulations,  an  operator 
that  follows  all  of  the  terms  of  a  given 
regulation,  theoretically,  could  be  in 
compliance  regardless  of  whether  their 
operations  meet  the  overriding 
objectives  of  BLM's  management  of  the 
oil  and  gas  program.  By  contrast,  with 
performance  standards  the  focus  would 
shift  from  describing  specific  actions 
that  dictate  how  operations  must  be 
conducted,  to  the  regulation's  desired 
outcome  or  goal.  This  goal-oriented 
approach  would  better  protect  the 
public  interest  and  the  environment 
because  operators  would  be  held  to  a 
sensible,  stated  regulatory  standard. 
This  type  of  regulation  would  also 
provide  oil  and  gas  operators  the 
flexibility  they  seek  to  determine  how  a 
stated  objective  could  be  achieved, 
depending  on  specific  proposals,  local 
conditions,  the  operating  environment 
and  changing  technology. 

The  substantive  changes  contained  in 
this  rule  do  not  directly  pertain  to 
environmental  protection  measures  or 
BLM's  responsibility  to  comply  v«th 
existing  environmental  laws  and 
regulation.  However,  they  are  more 
likely  to  enhance  BLM's  role  as  a 
steward  of  the  pubUc  lands  than 
undermine  it.  In  addition,  the  proposed 
action  would  only  include  performance 
standards  if  they  would  not  jeopardize 
BLM's  abihty  to  fulfill  its  responsibility 


to  protect  pubhc  health  and  safety  and 
the  environment.  Therefore,  BLM's  use 
of  performance  standards,  to  the  extent 
that  they  depart  from  the  existing 
system,  would  not  have  an  impact  on 
the  environment. 

Changing  many  of  the  minimum 
standards  contained  in  the  onshore 
orders  to  references  to  the  API  standards 
would  have  no  impact  on  the 
environment.  Incorporating  industry 
standards  by  reference  does  not 
represent  a  profound  change,  because 
the  onshore  orders  currently  paraphrase 
many  of  these  same  standards. 
Incorporating  the  standards  by  reference 
directly  into  the  regulations  simpfifies 
how  the  standards  are  organized.  Since 
the  same  standards  would  be  used,  this 
should  not  result  in  any  impacts  to  the 
environment. 

BLM's  proposal  to  limit  competitive 
and-noncompetitive  lease  acreage  to 
2,560  acres  outside  Alaska  and  5,760 
acres  in  Alaska  should  not  impact  the 
environment.  This  measure  would 
lower  the  acreage  limit  for 
noncompetitive  leases  to  make  it 
consistent  with  competitive  leasing.  The 
remainder  of  changes  to  the  leasing 
regulations,  with  the  exception  of  the 
changes  to  bond  provisions,  affect  only 
administrative  activities  and  would  not 
impact  the  environment. 

Other  substantive  changes  would 
more  likely  result  in  a  positive  benefit 
to  the  environment,  although  the  extent 
of  any  benefits  is  presently  too 
speculative  to  assess.  For  example, 
raising  the  bonds  required  would  not 
only  increase  an  operator's  incentive  to 
prevent  adverse  environmental  impacts, 
but  would  also  provide  BLM  a  source  of 
funds  to  clean  up  or  correct  any 
negative  impacts  caused  by  oil  and  gas 
operations.  This  would  reduce  the 
BLM's  and  the  pubUc's  exposure  to 
future  habilities  associated  with 
plugging  wells  and  reclaiming  well 
sites.  Raising  the  dollar  amounts  and 
expanding  the  number  of  types  of 
penalties  for  noncompliance  and 
removing  assessment  and  civil  penalty 
caps  would  offer  additional  incentives 
for  operators  to  meet  all  environmental 
standards. 

These  and  the  impacts  discussed  in 
the  economic  analysis  are  the  only 
foreseeable  impacts  of  the  proposed 
action.  BLM  recognizes  that  slight 
changes  to  complex  regulatory  schemes 
can  have  unintended  downstream 
effects.  However,  whether  such 
"ripples"  would  themselves  lead  to 
enviroiunental  impacts  is  something 
that  cannot  be  meaningfully  assessed  at 
this  time.  Furthermore,  because  the 
program  consists  of  leasing  Federal  land 
and  permitting  resource  development  of 
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Federal  and  Indian  oil  and  gas,  the 
individual  actions  taken  under  this 
program  are  themselves  subject  to 
ftirther  NEPA  analysis.  When  actions 
are  proposed  under  the  oil  and  gas 
leasing  and  operations  program,  BLM 
will  prepare  all  required  NEPA 
dociunents. 

Because  the  proposed  action  would 
not  substantially  change  BLM's  overall 
management  objectives  or 
environmental  compliance 
requirements,  the  proposed  rule  would 
have  no  impact,  or  will  only  marginally 
benefit,  the  following  critical  elements 
of  the  human  environment  as  defined  in 
Appendix  5  of  the  BLM  National 
Environmental  Policy  Act  Handbook 
(H-1 790-1):  air  quality,  areas  of  critical 
environmental  concern,  cultiu-al 
resources.  Native  American  religion 
concerns,  threatened  or  endangered 
species,  hazardous  or  sohd  waste,  water 
quahty,  prime  and  unique  farmlands, 
wetlands,  riparian  zones,  wild  and 
scenic  rivers,  environmental  justice  and 
wilderness. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  identified  potentiEtl 
effects  on  Indian  trust  resources  and 
they  are  not  yet  addressed  in  this  mle. 
BLM  has  consulted  with  the  Bureau  of 
Indian  Affairs  in  the  process  of  this 
mlemaking  and  plans  to  consult  with 
affected  tribes  prior  to  final  rulemaking. 
Furthermore,  BLM  will  consider  tribal 
views  in  the  final  rulemaking. 
Accordingly: 

a.  We  have  not  yet  consulted  with  the 
affected  tribe(s). 

b.  We  have  not  yet  treated  and 
consulted  with  tribes  on  a  govemment- 
to-govemment  basis.  However,  we  plan 
to  before  final  mlemaking  and  the 
consultations  wdll  be  open  and  candid 
so  that  the  affected  tribe(s)  could  fully 
evaluate  the  potential  impact  of  the  mle 
on  trust  resources. 

c.  We  will  fully  consider  tribal  views 
in  the  final  mlemaking. 

d.  We  have  consulted  with  the 
appropriate  bureaus  and  offices  of  the 
Etepartment  about  the  potential  effects 
of  this  mle  on  Indian  tribes.  We  have 
consulted  with  the  Biu-eau  of  Indian 
Affairs  and  the  Division  of  Indian 
Affairs,  Office  of  the  SoUcitor. 

Economic  Analysis 

These  regulations  would  increase  the 
amount  of  lease  and  statewide 
performance  bonds.  Presently, 


operations  are  covered  by  lease, 
statewide,  or  nationwide  bonds  with 
some  collective  bonds  on  units.  The 
increased  bond  requirements  will  take 
effect  in  two  years.  The  rule  clarifies 
BLM's  authority  to  increase  the  required 
bonding  level  for  existing  bonds  where 
an  operator  has  been  delinquent  in 
meeting  his  obligations  to  the 
government  or  where  the  potential  costs 
of  plugging  and  reclaiming  the  site 
exceed  the  bonds  covering  those 
operations.  Increasing  the  penalties  for 
noncomphance  is  also  proposed.  Both 
of  these  proposals  will  have  minimal 
effects  on  the  economy  or  the  costs  of 
producing  oil  and  gas  on  Federal  lands. 
The  primary  impact  will  be  to  avoid 
potential  problems  by: 

•  Increasing  the  probabiUty  that 
operators  have  sufficient  financial 
capabiUty  to  meet  their  lease  obhgations 
(i.e.,  if  the  operator  can  meet  the  higher 
bonding  requirement,  then  he  is  more 
likely  to  have  the  financial  means  to 
meet  his  other  operational 
requirements), 

•  Provide  a  greater  incentive  to  the 
operator  to  properly  reclaim  his  lease  so 
that  he  can  recover  his  bond  collateral, 
and 

•  Increase  the  funds  available  to  the 
land  owner/manager  if  the  operator 
defaults  on  his  obligations. 

Small  operators  with  only  a  few 
shallow  wells,  where  the  reclamation 
cost  is  much  less  than  the  standard 
bond  coverage,  would  be  able  to  apply 
for  a  reduction  in  the  required  bond 
coverage.  The  operator  must 
demonstrate  that  the  costs  would  be  less 
than  the  bond  coverage  in  order  to 
receive  approval  for  a  reduction  in  the 
bond  requirement.  The  impact  of  this 
change  would  be  to  help  small  operators 
by  relieving  them  of  unnecessary  bond 
requirements. 

The  purchase  of  manuals  describing 
the  industry  standards  referenced  in  the 
regulations  is  another  cost  to  operators 
and  lessees,  but  it  is  not  expected  to  be 
a  sigi\ificant  cost. 

There  would  be  no  discernible 
economic  impact  on  prospective  and 
existing  operations  due  to  compliance 
with  the  standards  found  in  this 
proposed  mlemaking.  In  most  cases,  the 
cost  of  complying  with  the  standards 
would  be  indistinguishable  from  those 
in  the  existing  regulations.  The  use  of 
performance  standards  and  published 
industry  standards  in  many  places  in 
these  proposed  mles  may  even  reduce 
the  cost  of  compliance  in  some  cases. 
Overall,  however,  these  benefits  will  be 
local  in  nature  and  be  almost 
indistinguishable  from  the  existing 
regulations. 


The  benefits  attributable  to  these  rules 
are  not  predictable  in  the  usual  strict 
benefit-cost  analysis  sense.  Discernible 
changes  in  the  ease  of  using  and 
understanding  the  proposed  regulations, 
as  well  as  the  elimination  of  dupUcation 
and  confusion,  will  certainly  benefit 
lessees,  operators  and  the  BLM.  The 
reduction  in  the  length  and  niunber  of 
the  existing  regulations  will  also  have 
some  benefit.  How  much  of  a  benefit 
these  changes  will  actually  have  is  not 
quantifiable. 

The  overall  effect  of  the  proposed  rule 
will  not  create  an  adverse  effect  upon 
the  ability  of  the  oil  and  gas  industry  to 
compete  in  the  world  marketplace,  nor 
will  the  proposal  adversely  affect 
investment  or  employment  factors 
locally. 

Discussion  of  Potential  Impacts 

Referencing  Published  Industry 
Standards 

The  most  obvious  impact  associated 
with  this  change  would  be  the  cost  of 
acquiring  the  pubhcations  that  the  mle 
would  incorporate  by  reference.  This 
cost  would  be  home  by  both  industry 
and  BLM.  The  total  cost  to  acquire  all 
26  API  publications  referenced  in  the 
proposed  rule  would  be  less  than 
$1,500.  A  typical  operator  on  a  Federal 
lease  would  not  need  to  acquire  all  26 
referenced  pubhcations,  but  only  those 
pubhcations  that  they  do  not  already 
have  and  that  directly  apply  to  the 
particular  activities  that  it  conducts.  We 
anticipate  that  many  smaller  producers 
would  not  purchase  any  referenced 
publications  at  all  and  depend  on  other 
sources  to  inform  them  of  required 
industry  standards.  All  BLM  field 
offices  with  oil  and  gas  responsibilities 
will  have  copies  of  the  API  publications 
available  for  review.  For  evaluation 
purposes,  we  will  assume  the  average 
operator  will  spend  $300  on  referenced 
publications. 

BLM's  Automated  Inspection  Records 
System  (AIRS)  data  base  fists  6,610 
operators  on  Federal  leases/agreements. 
This  total  overstates  the  actual  number 
of  operators  due  to  differences  in  how 
one  operator's  name  may  be  entered  in 
the  database  (i.e.,  XYZ,  hic.  and  XYZ, 
Incorporated  are  counted  as  two 
different  operators).  Alternately,  larger 
producers  operating  across  multiple 
BLM  inspection  offices  may  acquire 
multiple  sets  of  the  API  publications. 
For  simplicity  sake,  the  operator  total 
fi-om  AIRS  will  be  used  without 
adjustment,  making  the  projected  cost  to 
industry  to  acquire  referenced 
dociunents  to  be  $1,983,000  (i.e.,  6610 
operators  @  $300/operator). 
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We  will  also  assiune  that  the  38  BLM 
offices  (combined  total  of  field  and  state 
offices]  with  responsibilities  for  oil  and 
gas  operations  would  need  to  acquire  a 
complete  set  of  the  publications 
referenced  in  the  proposed  rule.  Many 
BLM  offices  already  have  a  majority  of 
the  API  pubUcations  as  in-house 
reference  documents.  Again,  for 
simplicity's  sake  we  will  assume  the 
entire  suite  of  publications  would  be 
acquired  by  each  of  the  38  BLM  offices 
for  a  projected  cost  to  the  Federal 
Government  of  approximately  $57,000. 

BLM  believes  that  the  initial  cost  to 
industry  in  acquiring  the  API 
publications  would  be  offset  by  the  long 
term  intangible  benefits  associated  with 
incorporating  API  standards  and 
practices  into  regulation.  These 
intangible  benefits  are  the  value  of 
consistency,  clarity,  and  flexibility 
derived  fi-om  citing  widely  accepted 
industry  standards  rather  than  the 
present  approach  of  regulations  that  are 
intended  to  interpret  those  same 
stfmdards.  In  general,  adoption  of 
industry  standards  results  in  efficiency 
gains  by  operators  performing  activities 
consistently.  This  same  simplification 
will  likely  result  in  lower  supply  costs 
in  the  long  term.  Consequently,  BLM 
believes  that  referencing  published 
industry  standards  in  regulation  will 
have  a  net  positive  impact  on  industry. 
There  are  also  benefits  to  BLM  from 
greater  compUance  by  industry.  More 
consistency  and  compliance  by  industry 
reduces  the  costs  of  inspection  and 
enforcement.  These  reduced  costs 
would  help  offset  the  costs  that  BLM 
would  incur  by  acquiring  API 
publications  since  greater  compliance 
by  operators  equates  to  less 
administrative  cost  to  BLM. 

Reduce  Paperwork  for  Communitization 
Agreements 

Industry  contacts  estimate  the  cost  to 
prepare  and  submit  a  proposal  to 
communitize  Federal  minerals  costs  an 
average  of  $1,000  per  application.  BLM 
estimates  that  it  expends  about  20  hours 
to  process  each  application  at  a  cost  of 
$460.  hi  fiscal  year  (FY)  95,  BLM 
received  166  applications  to 
communitize  with  a  projected  cost  to 
industry  of  $166,000  and  a  projected 
cost  to  BLM  of  $92,000.  The  proposed 
rule  would  reduce  the  amount  of 
paperwork  that  industry  has  to  submit 
to  BLM  in  order  to  conununitize  Federal 
mineral  interests.  Less  paperwork 
would  reduce  the  administrative  costs 
both  for  industry  and  for  BLM. 


Simplify  Procedure  to  Determine 
Average  Daily  Production  per  Well  for 
Variable  Royalty  Rate  Leases 

For  variable  royalty  rate  leases,  the 
average  daily  production  per  well 
determines  what  royalty  rate  to  apply  to 
production.  Preliminary  calculations 
using  the  proposed  method  to  determine 
average  daily  production  per  well  show 
it  to  be  royalty  "neutral",  that  is,  it 
should  not  result  in  any  more  or  any 
less  royalty  being  paid  to  the  United 
States.  Hence,  the  only  impact 
associated  with  the  proposed  change 
would  be  in  administrative  costs 
associated  with  using  the  proposeo 
method  versus  the  existing  method. 
Although  we  do  not  have  any  specific 
estimates  of  how  many  work-hours  are 
expended  to  determine  the  average  daily 
production  per  well  under  either 
method,  the  proposed  method,  without 
question,  would  involve  less  time  than 
the  existing  method.  Less  time  translates 
to  less  labor  costs.  Reduced  labor  cost  is 
a  positive  impact.  In  addition,  simpler 
procedures  are  less  likely  to  result  in 
different  interpretations.  Thus,  the  time 
and  effort  involved  in  resolving  disputes 
over  interpretation  of  the  regulations 
will  be  reduced.  Both  industry  and  BLM 
would  benefit  fi-om  the  savings  in  labor 
costs,. 

Regulatory  Exemptions  for  Meters 
Measuring  100  Mcfgpd  or  Less 

Under  the  proposed  rule,  operators  of 
metering  faciUties  that  are  measuring 
100  thousand  cubic  feet  of  gas  per  day 
(Mcfgpd)  or  less  would  not  be  required 
to: 

•  Perform  an  inspection  of  the  meter 
tube  every  six  years; 

•  Install  a  continuous  temperature 
recorder  to  record  flowing  gas 
temperatvue; 

•  Calibrate  the  meter  on  a  quarterly 
basis; 

•  Have  the  meter's  static  pen  track 
within  specific  areas  of  a  gas  chart;  or 

•  Maintain  an  overall  meter 
uncertainty  within  ±3  percent  if  the 
meter  uses  an  electronic  flow  computer. 

The  exemptions  should  have  a 
positive  impact  on  industry  by  reducing 
the  capital  and  operating  expenses  of 
low  volume  metering  facilities.  A 
reduction  in  operating  expenses  would 
proportionately  raise  the  economic  limit 
of  low  volume  gas  wells  and  allow  for 
increased  recovery  of  in-place  reserves. 
These  exemptions  would  also  have  a 
positive  impact  on  the  Federal 
Government  by  increasing  the  ultimate 
amoimt  of  royalty  it  would  receive. 
Positive  impacts  specific  to  BLM  would 
be  a  reduction  in  the  number  of 
variances  that  it  would  have  to  process 


and  a  reduction  in  its  costs  to  inspect 
for  and  enforce  these  standards. 

Require  an  Annual  Determination  for 
Specific  Gravity 

Existing  regulations  call  for  the 
heating  value  (i.e.  BTU  content)  of 
marketed  gas  to  be  determined  annually, 
but  do  not  specify  a  fi«quency  for 
specific  gravity  determination.  The 
proposed  rule  would  require  operators 
to  determine  specific  gravity  of  gas  at 
least  on  an  annual  basis.  BLM  assumes 
that  most  laboratories  also  determine 
the  specific  gravity  of  gas  when 
calculating  the  BTU  content  of  a  gas 
sample.  Accordingly,  requiring  an 
annual  specific  gravity  determination 
for  leases  and  agreements  producing  gas 
would  not  cause  any  increase  in 
operating  cost  for  producers.  In  that 
values  for  BTU  content  and  specific 
gravity  are  important  in  determining  the 
volume  of  gas  produced  and  its  quality 
for  royalty  purposes,  the  proposed 
change  would  have  a  positive  impact  on 
production  accountability. 

Eliminating  Major/Minor  Classification 
of  Violations  and  Simplifying 
Assessment  Structure 

Existing  regulations  classify  violations 
into  two  categories:  major  violations, 
which,  if  left  uncorrected,  could  cause 
immediate,  substantial,  and  adverse 
impacts  to  public  health  and  safety, 
production  accountabiUty,  or  the 
environment;  and  minor  violations, 
those  violations  which  do  not  rise  to  the 
level  of  a  major  violation.  For  major 
violations,  operators  were  liable  for  an 
assessment  of  up  to  $500  per  day  if  left 
uncorrected  within  a  time  frame 
specified  by  BLM.  For  minor  violations, 
oporators  were  liable  for  a  one-time 
$250  assessment  for  violations  left 
uni;orrected.  The  proposed  rule  would 
eliminate  the  major  and  minor 
classification  for  violations  and  impose 
a  $250  per  day  assessment  for 
uncorrected  violations. 

This  proposed  change  should  have  no 
impact  on  industry  as  a  whole.  Over  the 
last  four  fiscal  years,  BLM  had  issued  an 
average  of  2,735  citations  for  major 
violations  per  year  and  13,752  citations 
for  minor  violations  per  year.  We 
estimate  that  less  than  7  percent  of  the 
major  violations  and  less  than  1  percent 
of  the  minor  violations  have  resulted  in 
an  assessment  being  issued  to  operators. 
The  small  number  of  violations  that  ever 
get  to  the  assessment  stage  suggest  that 
changing  the  fee  structure  of 
assessments  will  have  a  negligible 
impact  on  industry. 

The  potential  for  an  assessment 
encourages  compliance.  We  do  not 
beUeve  that  changing  the  fee  structure 
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for  assessments  will  reduce  the 
compliance  rate  that  is  observed  under 
the  existing  regulations,  especially  with 
elimination  of  the  cap  on  assessments 
and  civil  penalties.  If  anything,  we 
believe  that  the  proposed  rule's 
increased  assessment  for  those 
violations  that  are  presently  classified  as 
minor  violations  might  actually  reduce 
the  nimiber  of  these  kinds  of  violations. 
For  this  reason,  the  proposed  rule 
assessment  structure  is  likely  to  have  a 
positive  impact  on  the  public.  That  is, 
fewer  violations  means  a  reduction  in 
the  potential  for  environmental 
problems. 

The  proposed  changes  to  the 
assessment  structure  would  have  a 
positive  impact  on  the  Federal 
Government.  Eliminating  the 
classification  of  violations  would 
eliminate  the  subjectiveness  that  exists 
with  the  existing  system  in  determining 
whether  a  violation  is  major  or  minor. 
The  proposed  single  daily  assessment 
amount  would  be  easier  to  administer. 
A  simpler,  more  consistent  approach  to 
violation  classification  and  assessment 
structure  translates  to  reduced 
administrative  costs  to  the  Government. 

Remove  all  Caps  for  Assessments  and 
Civil  Penalties 

Per  day  assessments  and  civil 
penalties  are  currently  limited  to  some 
maximum  amount,  limiting  the 
incentive  to  the  operator  to  correct  the 
violation  quickly.  It  is  expected  that 
exceeding  the  current  caps  will  happen 
rarely,  but  elimination  of  the  cap  should 
encourage  faster  correction  of  violations. 
Thus,  there  is  negligible  impact  on 
industry  with  some  positive  impact  on 
the  public  and  the  government. 

Increased,  One-time  Assessment  for 
Serious  Violations 

Under  existing  regulations,  certain 
serious  violations  (i.e..  drilling  without 
approval,  causing  surface  disturbance 
without  approval,  and  failure  to  install 
a  blowout  preventer)  earned  an  operator 
an  immediate  assessment  of  $500  per 
day  up  to  a  set  maximum  amount.  In 
addition  to  the  aforementioned 
violations,  plugging  a  well  without 
approval  resulted  in  a  one  time  $500 
assessment.  The  proposed  rule 
eliminates  the  amount  per  day 
assessment  structure  for  serious 
violations  and  replaces  it  with 
increased,  one-time  amounts. 

Due  to  the  limited  number  of 
immediate  assessments  issued  by  the 
BLM  in  any  given  year,  we  project  the 
impact  to  industry  of  this  proposed 
change  would  be  negligible.  Since  we 
believe  the  increased  assessments 
would  represent  an  even  greater 


deterrent  to  serious  violations,  the 
proposed  change  would  have  a  positive 
impact  on  the  public.  Fewer  serious 
violations  would  mean  less  potential 
harm  to  public  health  and  safety  and  the 
environment.  Again,  a  simplified 
assessment  structure  would  reduce  the 
Government's  administrative  costs,  a 
positive  impact. 

Expand  List  of  Violations  That  Receive 
an  Immediate  Assessment 

For  the  reasons  mentioned  in  the 
previous  section,  the  proposal  to  expand 
the  fist  of  serious  violations  that  would 
receive  an  immediate  assessment  should 
have  a  negligible  impact  to  industry,  a 
positive  impact  on  the  public,  and  a 
positive  impact  on  the  Federal 
Government. 

Streamlined  Process  to  set  up  Unit 
Agreements 

Industry  contacts  estimate  the  cost  to 
prepare  and  submit  a  proposal  for  a 
Federal  exploratory  unit  agreement 
costs  an  average  of  $20,000  per 
application.  BLM  estimates  that  it 
expends  about  40  hours  to  process  each 
apphcation  at  a  cost  of  $1280.  In  FY  95, 
BLM  received  52  appUcations  to  unitize 
with  a  projected  cost  to  industry  of 
$1,040,000  and  a  projected  cost  to  BLM 
of  $42,000.  The  proposed  rule  would 
reduce  the  amount  of  paperwork  that 
industry  has  to  submit  to  BLM  in  order 
to  unitize  Federal  mineral  interests.  Less 
paperwork  would  reduce  the 
administrative  costs  both  for  industry 
and  for  BLM.  However,  the  existing 
standardized  terms  would  be  replaced 
with  the  requirement  to  negotiate  terms 
with  BLM.  Initially,  there  will  be  a 
learning  ctirve  for  both  BLM  and 
operators,  and  the  time  to  prepare  and 
approve  units  will  be  longer  and  more 
expensive.  However,  we  believe  that  the 
added  expense  of  negotiations  will  be 
offset  by  the  flexibility  of  the  process 
whereby  operators  would  negotiate  key 
development  terms.  We  also  believe  that 
over  time,  negotiations  will  be  less 
lengthy  as  BLM  and  operators  become 
familiar  with  the  process. 

The  proposed  rule  stipulates  that 
production  allocations  for  enhanced 
recovery  units  or  exploratory  units  with 
existing  production  will  be  determined 
at  the  time  the  agreement  is  made, 
rather  than  after  substantial  drilling  is 
completed.  While  the  allocations  may 
not  be  as  precise  as  imder  the  current 
regulation,  the  predictability  will  enable 
the  operators  to  make  better  economic 
decisions  regarding  the  development  of 
the  xmit.  Some  other  benefits  of  the  new 
process  are: 


•  It  will  expedite  paying  well 
determinations  since  they  will  no  longer 
be  based  on  economics; 

•  The  agreement  will  establish  the 
size  of  initial  participating  areas  and 
additions  to  existing  participating  areas. 
This  would  benefit  operators  by 
establishing  participating  area  size 
without  elaborate  subsurface 
projections;  and 

•  Paying  well  determinations  would 
be  replaced  with  productivity  criteria. 
This  would  allow  the  operator  to 
negotiate  criteria  that  are  not  tied 
strictly  to  well  economics.  The  use  of 
well  productivity  criteria  would  allow 
the  costs  for  that  well  to  be  considered 
as  part  of  unit  costs  and  not  be  required 
to  be  covered  by  production  from  that 
well  alone. 

Increased  Bonding/Bond  Reduction  for 
Low  Liability  Operations 

The  proposed  rule  increases 
minimum  individual  lease  bonds  from 
$10,000  to  $20,000  and  statewide  bonds 
bom  $25,000  to  $75,000.  Nationwide 
bonds  are  unchanged.  The  rule  also 
clarifies  BLM's  authority  to  increase 
bonds  on  existing  wells  and  leases  for 
a  variety  of  reasons,  most  having  to  do 
with  unsatisfied  or  insufficiently 
bonded  liabilities.  BLM  already  has  the 
authority  to  increase  lease  bond 
requirements  in  specific  situations,  but 
the  amount  has  been  left  to  BLM  to 
determine  on  a  case-by-case  basis.  With 
the  proposed  rule,  both  BLM  and  the 
operator  can  better  anticipate  what  the 
additional  cost  will  be.  For  instance, 
increasing  the  bond  is  one  of  the  options 
for  inactive  wells  (wells  with  no  activity 
for  12  consecutive  months).  Within  30 
days  of  a  well  becoming  inactive,  the 
operator  must  do  one  of  the  following: 

•  Submit  additional  bonding  of  $2.00 
per  foot  of  total  or  plugged-back  total 
depth  for  each  well; 

•  Pay  a  non-refundable  aimual  fee  of 
$100  per  inactive  well  (this  is  only  an 
option  for  the  first  six  years  a  well  is 
inactive); 

•  Put  the  well  in  production  or 
service; 

•  Submit  plans  to  conduct  well  work 
to  restore  production  or  service;  or 

•  Submit  plans  to  plug  and  abandon 
the  well  and  perform  reclamation. 

Increased  bonds  or  fees  are  necessary 
due  to  the  significant  imfunded  liability 
that  has  fallen  and  continues  to  fall  on 
the  public  in  general  and  BLM  and  other 
land  management  agencies  in  particular. 
This  liability  is  in  the  form  of  orphan  oil 
and  gas  wells.  Unplugged  or 
inadequately  plugged  wells  and 
imreclaimed  sites  on  Federal  lands  with 
no  responsible  person  or  company 
found  are  left  to  the  government  to  clean 
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up.  Even  if  a  bond  is  available  for  the 
well,  it  is  frequently  insufficient  to 
cover  the  costs  of  plugging  and 
reclamation.  Furthermore,  one  bond 
may  represent  many  wells.  The  Biu^au 
Performance  Review  of  the  Oil  and  Gas 
Program  included  a  review  of  bonding 
and  imfunded  liability.  The  March  1995 
report  concluded  that  the  public  was 
assuming  too  much  of  the  risk  from 
orphan  wells.  The  existing  regulations 
provided  the  authority  to  increase 
bonds,  but  did  not  provide  guidelines 
on  how  much  to  increase  the  bond 
requirements.  Furthermore,  the  operator 
may  appeal  the  amount  of  the  bond 
increase,  adding  to  the  costs  for  both 
BLM  and  the  operator.  The  proposed 
mle  reduces  the  number  of  situations 
where  the  operator  may  appeal  bond 
increases.  The  bond  increases  in  the 
proposed  rule  are  based  on  the 
recommendations  from  that  review.  The 
goal  is  not  to  make  the  bonds  high 
enough  to  cover  all  potential  costs. 
While  most  wells  can  be  plugged  and 
abandoned  for  between  $10,000  and 
$20,000,  an  individual  lease  bond  may 


cover  many  wells.  However,  we  expect 
that  the  higher  bonding  will  provide  an 
incentive  to  industry  to  be  more  diligent 
in  reclamation.  The  increase  in  the 
minimum  State  and  lease  bond 
requirements  is  less  than  the  rate  of 
inflation  since  the  current  amounts  were 
set  in  1960.  However,  the  increase  may 
still  be  an  unjustified  burden  for  small 
operators  with  only  a  few  shallow  wells. 
The  cost  of  plugging  these  wells  and 
reclaiming  the  land  may  be  less  than  the 
$20,000  lease  minimum,  or  even  less 
than  the  ciirrent  $10,000  lease 
minimum.  The  option  for  the  operator 
to  apply  for  a  reduction  in  the  bonding 
requirement  helps  to  reduce  the  impact 
of  increasing  the  bonding  requirement 
on  small  operators  and  may  even  reduce 
the  requirement  on  some  leases  below 
the  current  $10,000  requirement.  This 
will  allow  for  the  bonding  requirement 
increase  to  only  be  applied  to  leases  on 
which  the  potential  liabilities 
correspond  to  the  higher  bond  amounts. 
The  following  discusses  bonding  costs 
in  more  detail. 

What  does  a  bond  cost  industry?  Bond 
premiums  may  be  as  low  as  1  percent 


per  year,  but  often  require  some 
collateral  such  as  certificates  of  deposit 
(OD's)  or  other  seciuity  in  addition  to 
the  fee.  Large,  low  risk  companies  may 
jusl'pay  a  low  premium  with  no 
additional  security.  Requirements  will 
be  higher  for  higher  risk  companies. 
Operators  may  post  CD's  or  other 
secvuity  vdth  the  government  in  lieu  of 
a  surety  bond  (approximately  half  of  all 
operators  on  Federal  lands  use  this 
option).  While  this  costs  more  than  the 
premium  on  a  surety  bond,  it  is  less 
expensive  than  pledging  security  and 
paying  a  bond  premium.  Essentially,  the 
cost  of  pledging  this  security  is  the  cost 
of  capital  (as  the  resources  could  be 
used  for  other  investment]  minus  the 
interest  the  operator  receives  on  the 
seciuity.  Using  the  assumption  that  this 
cost  difference  is  3  percent  and  that  it 
is  apphed  to  all  existing  bonds,  the 
increased  cost  to  industry  is  shown  in 
the  following  table.  For  this  estimate  we 
assume  that  about  500  leases  would 
quahfy  for  a  reduced  bond  and  that  the 
average  required  bond  for  them  would 
be  the  ciurent  $10,000  requirement. 


Type  of  bonds 


Number  of 
Bonds' 


Increased  amL 


Inaeased 

COSt2 


Individual  

I| 

Statewide 

Nationwide 

Collective 

Total  

1  From  Borxling  Review  Report,  3/95,  based  on  AIRS  data,  10/94. 
^Numtjer  of  bonds  x  increased  bond  arrrt.  x  0.03. 


3171 
-500 


$951,300 
-150.000 


-2671 

2348 

807 

139 


$10,000 

50,000 
0 
0 


=801.300 

3.516,000 

0 

0 


6465 


$4,317,300 


This  averages  to  about  $43  for  each 
well  on  Federal  lands.  A  stripper  oil 
well  averaging  10  barrels  of  oil  per  day 
and  selling  oil  at  $15  per  barrel  would 
gross  $54,750  per  year  and  pay  royalty 
of  $6,850.  The  marginal  cost  of 
production  may  be  about  $2  per  barrel, 
or  about  $7,300  per  year.  An  additional 
$43  per  year  is  not  significant.  Thus,  the 
increased  bond  requirements  do  not 
impose  a  significant  new  cost  on 
industry. 

This  rule  defines  specific  costs  for 
inactive  wells,  which  represent  the 
greatest  risk  for  becoming  orphan  wells, 
by  increasing  the  bonding  by  $2.00  per 
foot  of  depth  for  inactive  wells  or 
charging  $100  annually  per  inactive 
well  (only  an  option  for  the  first  six 
years).  While  this  fee  is  equivalent  to 
the  1  percent  fee  on  the  $10,000 
additional  bonding  required  for  a  5000- 
fpot  well,  the  operator  would  not  have 


to  pledge  additional  collateral  that  may 
be  required  to  obtain  the  bond.  By 
basing  the  increased  bond  requirement 
on  the  depth,  it  better  reflects  the 
plugging  costs  for  the  well.  This  targeted 
increased  bonding  may  be  more 
significant  than  the  across  the  board 
increase.  For  example,  the  Bonding 
Review  estimated  there  were  about  300 
known  orphan  wells,  6,500  temporarily 
abandoned  wells,  and  11,000  shut-in 
wells  on  Federal  lands.  Assuming  that 
3,000  wells  are  classified  as  inactive 
wells  and  their  average  depth  is  5,000 
feet,  the  increased  bonding  would  total 
$900,000  (3,000  wells  x  5,000'  x  $2  x 
3%)  or  about  $300  per  inactive  well  per 
year.  The  change  allows  operators  to 
better  plan  their  operations,  as  it  may 
affect  the  decision  regarding  plugging 
and  abandoning  a  well  versus  shutting 
it  in  or  temporary  abandonment.  Under 
this  proposal,  operators  can  hold 


inactive  wells  for  six  years  with  a  $100 
aimual  fee  before  having  to  obtain  the 
higher  bonding  or  taking  one  of  the 
other  required  actions.  This  amount  was 
calculated  to  be  roughly  equivalent  to 
the  cost  to  operators  of  the  proposed 
ino^ase  in  the  bond  due  to  having  an 
inactive  well. 

The  increased  bonding  represents  a 
relatively  small  cost  of  doing  business. 
It  will  be  incorporated  as  a  cost  that  may 
have  some  impact  on  decision  making 
in  field  operations.  The  increased  bond 
requirements  for  inactive  wells  may 
force  some  marginal  wells  that  would  be 
inactive  under  the  current  requirements 
to  be  plugged  and  abandoned  more 
rapidly  under  the  proposed 
requirements  if  the  bond  increases  are 
higher  than  what  would  be  charged 
under  the  existing  regulations.  However 
the  opposite  could  be  true,  and  the 
advantage  of  the  proposed  rule  is  the 
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certainty  of  the  costs.  While  these  wells 
could  potentially  produce  and  provide 
additional  revenue,  the  amount  is 
insignificant  and  less  than  the  potential 
cost  to  the  government  if  they  become 
orphan  wells. 

Having  the  bonding  reduction  option 
greatly  mitigates  the  impacts  of  the 
bonding  increases  on  small  operators. 

The  net  impact  to  industry  is 
negligible.  The  minor  increased  cost  is 
more  than  offset  by  the  gains  to  the 
public  by  reducing  the  risk  of  creating 
new  orphan  wells.  The  costs  to 
government  are  also  reduced  by  having 
better  compUance  by  industry.  This  also 
represents  a  net  gain  for  the 
environment.  Overall,  increased 
bonding  represents  a  net  positive. 

Geophysical  Exploration  Fair  Market 
Value  Charges 

The  proposed  rule  provides  for 
assessing  a  FMV  charge  for  the  use  of 
public  lands  for  geophysical 
exploration.  This  would  only  be  applied 
to  the  portion  of  exploration  on 
federally-owned  surface  estate  that  is 
not  already  leased  for  oil  and  gas.  The 
amount  of  this  FMV  assessment  will  be 
determined  in  a  separate  action.  Thus, 
the  estimated  economic  impact  will  be 
published  with  that  proposed  action. 

Paperwork  Reduction  Act 

BLM  has  submitted  an  information 
collection  clearance  package  to  OMB  for 
its  approval  of  the  information 
requirements  contained  in  these 
proposed  regulations  under  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

The  information  collections  listed 
below  for  proposed  changes  in  the 
regulations  have  not  been  approved  by 
OMB. 

Proposed  changes  in  the  regulations 
would  increase  the  information  burden 
by  an  estimated  9,441.25  hours.  For  new 
information  collection,  all  of  which  are 
nonform  items,  BLM  expects  the  public 
reporting  burden  to  be  as  follows: 

Information  Collections  in  This  Rule 
That  Have  Not  Yet  Been  Approved 

BLM  does  not  yet  have  information 
collection  approvals  from  OMB  for  the 
following  items.  However,  these  are  not 
new  information  collections,  but  are 
new  requests  for  information  collections 
for  OMB  information  collection 
approval.  Existing  regulations  require 
these  information  collections. 

Leasing 

Section  3121.12— The  respondent 
must  advise  BLM  by  letter  of  its 
nominations  for  competitive  leasing  in 
the  BLM  State  Office  with  jurisdiction 


over  the  lands  involved  and  provide  a 
legal  description  of  the  nominated 
lands. 

We  estimate  it  will  be  15  minutes  to 
prepare  a  nomination  list  of  tracts.  The 
information  is  necessary  to  list  tracts 
nominated  by  operators  or  the  general 
public  for  a  lease  sale.  We  estimate  that 
there  will  be  1 ,400  filings  a  year,  for  a 
total  information  collection  bm°den  of 
350  hours. 

Section  3124.32 — For  an  application 
for  lease  consolidation,  the  respondent 
must  identify  the  affected  leases  and 
justify  why  consolidation  promotes 
conservation  of  resources  that  cannot  be 
achieved  through  unitization  or 
communitization. 

BLM  requires  this  information  to 
ensure  compliance  with  the  Mineral 
Leasing  Act,  to  ensure  conservation  of 
rtsoujces,  and  to  protect  the  public 
interest.  Leases  are  combined  only  when 
unitization  or  commimitization  are  not 
possible  or  when  unitization  or 
communitization  will  not  promote 
conservation  of  resources. 

We  estimate  it  will  take 
approximately  two  hours  to  comply 
with  the  required  information.  The 
estimate  includes  time  for  gathering  and 
compiling  data  that  shows  imit 
requirements,  such  as  drilling  and 
production,  are  met,  and  providing 
certification.  We  estimate  10  responses, 
for  a  total  of  20  hours. 

Section  3125.11 — A  lessee  wishing  to 
exchange  its  existing  20-year  oil  and  gas 
lease  for  a  new  lease  for  the  same  lands 
must  file  an  application  for  lease 
exchange  in  the  BLM  State  Office  with 
jurisdiction  over  the  lands. 

An  exchange  converts  the  renewal 
lease  for  the  benefit  of  the  lessee  and  the 
administrative  convenience  of  BLM. 

We  estimate  it  will  take 
approximately  15  minutes  to  comply 
with  the  application  information.  The 
estimate  includes  time  for  providing 
lease  term  information  about  the 
original  lease.  We  estimate  25 
responses,  for  a  total  of  6V4  hours. 

Operations 

Sections  3103.10(aa)  and  3153.37^ 
An  operator  must  provide  to  BLM  a 
lease  automatic  custody  transfer  (LACT) 
meter  proving  report. 

The  information  is  necessary  for  BLM 
to  identify  the  LACT  that  was  proved 
and  where  and  when  it  was  proved.  The 
proving  report  contains  the  LACT  unit 
identification  number,  its  location  and 
information  regarding  the  results  of  the 
meter  proving,  including  any 
adjustments  and  new  meter  factors. 

We  estimate  it  will  take 
approximately  10  minutes  to  comply 
with  the  notices  and  report  information 


required.  The  estimate  includes  time  for 
compiling  the  various  data 
requirements.  We  estimate  200  notices 
and  reports  per  year,  for  a  total  of  33  V3 
hours. 

Sections  3103.10(bb)  and  3154.33— 
An  operator  is  required  to  provide  to 
BLM  gas  charts/meter  proving  reports. 

The  gas  chart  measures  gas  over  a 
specified  period  of  time  that  a  gas  well 
produces.  These  are  original  charts  that 
must  be  submitted  to  BLM  to  allow  BLM 
to  perform  independent  volume 
calculations  or  integrations.  Charts 
identify  the  well,  lease,  operator,  and 
other  information  regarding  the 
measurement  system.  The  gas  meter 
proving  reports  are  the  results  of 
calibrating  the  recording  component  of 
the  gas  measurement  system.  These 
reports  identify  the  operator,  facility 
number,  well  number,  specifics  of  the 
measurement  system,  and  the  results  of 
calibrating  the  meter,  including  any 
adjustments  that  were  made. 

We  estimate  it  will  take 
approximately  15  minutes  to  comply 
with  the  information  requirement,  and 
one  thousand  reports  a  year,  for  a  total 
of  250  hours. 

Section  3103. lO(dd)— The  operator  is 
required  to  provide  to  BLM  notice  of 
meter  proving  or  calibration  and  musjt 
provide  information  regarding  what 
meters  will  be  calibrated,  their  lease  and 
well  numbers,  and  when  the 
calibrations  will  occur. 

These  records  and  notifications  are 
necessary  to  ensure  proper 
measurement.  BLM  uses  the  information 
to  conduct  audits  to  determine  correct 
volumes  and  to  determine  volume 
corrections  when  the  calibration  of 
meters  indicate  inaccurate 
measurement.  The  required  tables, 
charts,  and  meter  proving  reports  are 
generally  information  that  a  prudent 
operator  would  already  require  for  its 
records  in  order  to  verify  correct 
volumes,  accurate  measurement,  etc. 
Typically,  an  operator  needs  only  to 
reproduce  such  information.  We 
estimate  5,000  such  notifications  per 
year,  at  five  minutes  each,  for  a  total  of 
4I6V3  hours. 

Reports,  Submissions  and  Notifications 

Section  3103 — ^The  operator  is 
required  to  provide  oral  notification  that 
they  are  commencing  the  activities 
listed  below.  Oral  notifications 
generally  only  require  the  operator  to 
identify  the  lease  and  well  and  the 
anticipated  starting  or  completion  time 
of  the  operation. 

The  following  sections  reference 
activities  that  require  the  operator  to 
orally  notify  BLM: 
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100  notices 
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ttions  are 


otifications 


Section  3103.1  Of/>-Construction 
start-up. 

Section  3103. 10(j} — Spud  notice. 

Section  3103.10(m) — ^Running  surface 
casing  and  BOP  test. 

Section  3103. 10(o)— Reserve  pit 
closure. 

Section  3103.10(x)—Repon  of  theft  or 
production  mishandling. 

Section  3103.10(z)— Notice  of  LACT 
meter  proving. 

Section  3103.10(ee) — ^Leak  detection 
isystem. 

Section  3103. 10(fP— Produced  water 
pit  completion. 

Section  3103.10(gg)—RepoT\.  of  spill 
or  accident. 

Section  3103.10(ii)— Well 
abandonment. 

Sections  3103.10(11)  and  3145.43— 
Concentrations  of  100  ppm  or  more  of 
HzS. 

The  notifications  are  necessary  to 
ensiu«  proper  monitoring  and 
inspection  by  BLM  of  lease  operations. 

We  estimate  approximately  6.000 
notifications  per  year,  at  five  minutes 
for  each  notification,  for  a  total  of  500 
hours. 

Subpart  3136 — Drainage  Agreements 

Section  3136.10 — ^Respondents  are 
required  to  submit  any  drainage 
agreements.  The  agreement  includes 
land  identification,  lease  ownerships, 
mineral  ownerships,  and  royalty 
allocation. 

This  information  is  necessary  to 
ensure  that  Federal  royalties  are 
collected  and  that  Federal  minerals  are 
protected  from  drainage  by  non-Federal 
wells. 

BLM  estimates  there  will  be  five 
agreements  per  year  and  that  each  one 
will  take  10  hours  to  prepare  and 
submit.  The  total  information  collection 
will  be  SO  hoiu^. 

Subpart  3137 — Unit  Agreements 

Section  3137.13— The  respondent 
must  submit  an  appUcation  for 
unitization  and  include  the  unit 
agreement,  a  map  of  the  imit  area 
showing  the  committed  leases  and  other 
tracts,  a  fist  of  committed  leases  with 
legal  description  and  other  tracts,  record 
title,  working  interest,  acreage,  an 
allocation  schedule,  if  appropriate, 
certification  of  invitation  to  join  the 
kmit,  economic,  geologic,  engineering 
and  other  data,  depending  on  the  type 
of  unit. 

We  estimate  it  will  take 
approximately  40  hours  to  comply  with 
the  information  requirement  for  the 
appUcation  for  unitization.  The  estimate 
includes  time  for  gathering,  preparing, 
completing,  and  maintaining  the 
specified  information,  but  not  the  time 


required  to  obtain,  analyze,  and 
interpret  the  information  normally 
expended  as  part  of  an  exploration 
program  without  unitization.  We 
estimate  that  there  will  be  60  unit 
appUcations  made  within  a  given  year, 
for  a  total  increase  in  the  information 
collection  burden  of  2,400  hours. 

Section  3137.64 — ^To  estabUsh  a 
participating  area  or  to  expand  an 
existing  participating  area,  the 
respondent  must  submit  certification  to 
BLM  that  unitized  production  has  been 
established,  and  as  appropriate,  a  map 
showing  the  participating  area  and  total 
acreage,  and  a  schedule  showing  the 
production  allocation  for  each  tract 
participating  in  production. 

We  estimate  it  will  take 
approximately  12  hours  to  compile  and 
submit  the  request  for  establishing  or 
expanding  a  participating  area.  We 
estimate  that  there  will  be  an  average  of 
45  participating  area  appUcations  a  year 
for  a  total  increase  in  the  information 
collection  burden  of  540  hoius. 

Subpart  3145— Drilling 

Section  3145.18 — ^This  section  would 
require  operators  to  apply  for  a  Notice 
of  Staking  (NOS),  which  includes  the 
information  sufficient  to  identify  lands 
that  may  be  potentially  affected  by  a 
plaimed  oil  or  gas  well.  The  information 
includes  legal  description,  operator 
name,  well  number,  surface  ownership, 
and  lease  nimiber.  A  map  must  also  be 
included  that  identifies  topographic 
featiues.  The  map  would  assist  BLM  in 
identifying  potential  problems  at  the 
proposed  well  location. 

This  information  collection  provides 
operators  an  opportunity  to  work  with 
BLM  to  find  the  best  suitable  drilling 
site,  develop  site  specific  mitigation, 
and  to  avoid  unnecessary  expense  when 
preparing  drilling  plans. 

Although  this  information  burden  is 
highly  variable,  we  estimate  there  will 
be  1,500  NOS  applications  a  year  that 
take  15  minutes  each,  for  a  total  burden 
of  375  hours. 

Section  3145.51(a)(3)— Reclamation  of 
contaminated  lands  requires  operators 
to  provide  to  BLM  information 
regarding  method  of  remediation, 
location  of  faciUty  or  onsite 
remediation,  soil  test  results,  volumes  of 
contaminated  soils,  and  rehabilitation 
schedule,  and  request  BLM  approval. 

This  information  is  necessary  to 
ensure  that  contaminated  soils  are 
properly  remediated,  to  minimize 
enviroiunental  impacts  and  protect  the 
pubUc. 

We  estimate  this  information  will  take 
approximately  five  hours  to  compile 
and  that  there  will  be  100  occurrences 


per  year.  The  total  information  burden 
would  be  500  hours. 

Subpart  3151 — Production,  Storage  and 
Measurement 

Section  3151.10(c) — AppUcations  for 
off-lease  measurement  must  include 
justification  for  the  off-lease 
measurement  and  information  on  the 
type  and  location  of  the  off-lease 
measurement  faciUty,  all  wells  that  will 
produce  into  that  faciUty,  plans  for 
preventing  losses  in  transporting 
production  from  the  lease  to  the  faciUty, 
and  certification  that  any  losses  will  be 
the  responsibiUty  of  the  operator. 

This  information  is  necessary  for  BLM 
to  ensure  that  proper  measurement 
occurs,  that  Federal  interests  are 
adequately  protected,  that  Federal 
rights-of-ways  are  obtained,  and  to 
properly  identify  and  locate  the 
facilities  for  production  accountabiUty 
inspections. 

We  estimate  300  appUcations  per  year 
at  one  hour  each,  for  a  total  increase  in 
the' information  burden  of  300  hours. 

Section  3151.10(d) — In  a  request  for 
approval  of  commingling,  the  operator 
must  identify  the  affected  leases,  weUs, 
producing  intervals,  proposed 
production  allocations,  and  the  quantity 
and  quaUty  of  oil  or  gases  that  are  to  be 
combined. 

This  information  is  necessary  for  BLM 
to  determine  if  the  proposal  adversely 
affects  production  accountabiUty. 

We  estimate  each  request  takes  30 
minutes  and  that  there  will  be  500 
commingUng  requests  per  year,  for  a 
total  of  250  hoiu^. 

Subpart  3164 — Gvil  Penalties 

Section  3164.15 — To  request  a  waiver 
or  reduction  of  civil  penalties,  the 
operator  must  submit,  in  writing,  to  the 
appropriate  BLM  State  office, 
justification  for  the  waiver  or  reduction. 
The  information  is  necessary  so  that 
BLM  may  determine  whether  a  waiver 
or  reduction  of  the  dvil  penalty  should 
be  granted. 

We  estimate  that  the  preparation  of 
each  request  takes  30  minutes  and  that 
there  would  be  100  requests  per  year, 
for  a  total  increase  in  the  information 
coUection  biuden  of  50  hoius. 

New  Information  CoUections 

The  following  are  new  information 
coUedions  that  require  0MB  approval. 
These  information  coUections  are  not  in 
existing  regulations. 

Subpart  3107 — Lease,  Surety  and 
Personal  Bonds 

Section  3107.53 — Respondents  are 
required  to  provide  to  BLM  information 


66872 


Federal  Register /Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Proposed  Rules 


that  justifies  BLM  decreasing  their  bond 
amount. 

This  information  is  to  allow  BLM  to 
determine  if  the  lease  obligations 
associated  with  a  giyen  lease  are  less 
than  the  bond  amoimt. 

We  estimate  100  responses  per  year 
that  tfike  1  hour  per  response,  for  a  total 
of  lOOhoiu^. 

Sections  3107.56  and  3145.23— The 
operator  is  required  to  submit 
information  regarding  each  inactive  well 
under  Federal  jiuisdiction.  The 
information  includes  operator 
identification,  lease  and  well  number, 
location,  and  total  and  plugged-back 
well  depths.  Other  information  that  may 
be  needed  to  exempt  operators  fi-om  the 
increased  bonding  requirements 
includes  plans  for  reworking  and 
returning  the  well  to  production; 
evidence  that  the  well  is  capable  of 
producing  but  that  it  is  awaiting 
pipeline  connection,  or  it  is  uneconomic 
at  this  time  to  connect  to  a  pipeline;  or 
that  the  well  will  be  plugged  and 
abandoned.  If  additional  bonding  is 
needed,  proof  of  additional  bonding  will 
be  necessary,  such  as  riders  and  bond 
numbers. 

This  information  is  necessary  to 
ensiu«  that  adequate  bond  coverage 
exists. 

We  estimate  6,600  operators  will 
provide  information  for  13,000  wells  per 
year,  at  30  minutes  per  respondent,  for 
a  total  of  3, 300  hours. 

Send  comments  regarding  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Office  of  Management  and  Budget, 
Interior  Desk  Officer  (1004-NEW), 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
Information  Collection  Clearance 
Officer,  Bureau  of  Land  Management, 
1849  C  St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240. 

We  specifically  request  your 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility,  (2)  the  accuracy  of 
BLM's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used,  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  BLM  will 
analyze  any  comments  sent  in  response 


to  the  notices  and  include  them  in 
preparing  the  final  rulemaking. 

Approved  Information  Collections  in 
This  Rule 

BLM  currently  has  information 
collection  approvals  from  OMB  as 
follows: 

OMB  1004-0162 

Form  3150-4,  Application  to  Conduct 
Oil  and  Gas  Geophysical  Exploration 
Operations,  and  Form  3150-5,  Notice  of 
Completion  of  Oil  and  Gas  Exploration 
Operations,  are  approved  under  OMB 
1004-0162,  Oil  and  Gas  Geophysical 
Exploration  Operations.  This 
information  collection  expires  August 
31,  1999.  BLM  uses  Form  3150-4  to 
determine  who  is  conducting  specific 
geophysical  operations  on  public  lands 
and  that  appropriate  measures  are  taken 
to  protect  the  environment  under  NEPA. 
BLM  uses  Form  3150-5  to  determine 
when  oil  and  gas  explorations 
operations  are  complete  and  to 
determine  that  mitigating  measures  have 
been  performed  to  protect  the 
environment  as  required  under  NEPA. 
Collectively,  the  information  serves  to 
maintain  an  accurate  account  of 
operations  being  conducted  on  public 
lands  and  who  is  to  be  held  accountable 
if  there  is  damage  to  the  lands. 

OMB  1004-0034 

Form  3000-3,  Assignment  of  Record 
Title  Interest  in  a  Lease  for  Oil  and  Gas 
and  Geothermal  Resources,  and  Form 
3000-3a  Transfer  of  Operating  Rights 
(Sublease),  are  approved  imder  OMB 
1004-0034,  Oil  and  Gas  Lease  Transfers 
by  Assignment  or  Operating  Rights 
(Sublease).  The  collection  expires 
September  30, 1998.  BLM  uses  the  two 
forms,  respectively,  to  transfer  all  or 
part  of  a  record  Utle  interest,  or 
operating  rights,  or  overriding  royalty  or 
similar  interest  in  an  oil  and  gas  or 
geothermal  lease  to  another  party  under 
the  terms  of  the  mineral  leasing  laws. 
They  identify  ownership  of  the  interest 
being  transferred  and  the  quaUfications 
of  the  transferee  to  take  interest. 

OMB  1004-0074 

Form  3000-2,  Competitive  Oil  and 
Gas  or  Geothermal  Resources  Bid  is 
approved  under  OMB  1004-0074,  Oil 
and  Gas  and  Geothermal  Resources 
Leasing,  which  expires  May  31,  2000. 
BLM  uses  the  form  to  determine  the 
highest  qualified  bonus  bid  submitted 
for  a  competitive  oil  and  gas  or 
geothermal  resources  lease  on  pubhc 
domain  and  acquired  lands.  The 
information  collection  expires  May  31, 
2000. 


OMB  1004-0145 

BLM  requires  various  items  of 
information  to  determine  eligibility  of 
an  applicant  to  lease,  explore  for,  and 
produce  oil  and  gas  on  Federal  lands. 
These  are  non-form  information  items 
and  are  grouped  and  approved  under 
OMB  1004-0145,  Oil  and  Gas 
Exploration  and  Leasing.  The  collection 
expires  July  31, 1999.  BLM  needs  this 
information  to  process  oil  and  gas 
leases,  to  ensure  compUance  with  terms 
and  conditions  of  various  statutes,  and 
to  determine  whether  an  entity  is 
qualified  to  hold  a  lease.  Information 
items  that  do  not  require  a  form  are: 

Option  Acreage  Chargeability. 
Requires  a  notice  of  option  holdings  that 
is  required  under  the  Mineral  Leasing 
Act  of  1920  (30  U.S.C.  184(d)(2)).  BLM 
uses  this  information  to  determine 
acreage  chargeability.  The  applicant 
must  submit  to  BLM  copies  of  notices  of 
options  when  we  request  it. 

Excess  Acreage.  The  apphcation  must 
include  a  petition  with  justification 
requesting  additional  time  to  divest 
excess  acreage. 

Lease  Holdings.  Requires  statements 
showing  date,  acreage,  and  the  State  in 
which  each  oil  and  gas  lease  is  located. 
BLM  does  not  routinely  request  this 
information.  However,  when  BLM 
requests  it,  BLM  uses  it  to  determine 
that  the  lessee  is  in  compliance  with  the 
law  with  respect  to  acreage  limitations 
(30  U.S.C.  184(d)(2)). 

Joinder  Evidence  Required.  A 
statement  is  required  as  to  whether  or 
not  a  prospective  oil  and  gas  lessee  has 
joined  in  a  unit  agreement  if  the  lease 
is  for  lands  within  an  approved  imit. 

Waiver,  Suspension  or  Reduction  of 
Rental,  Royalty,  or  Minimiun  Royalty. 
Application  or  petition  for  such  benefit 
is  required.  The  information  is  required 
by  law  and  BLM  uses  it  to  determine 
that  development  cannot  be  promoted 
or  that  the  lease  cannot  be  successfully 
operated  if  the  rental  or  royalty  were  not 
waived,  suspended  or  reduced. 

Communitization  Agreements. 
Requires  copy  of  agreement  in  order  to 
obtain  permission  to  join  in  oil  and  gas 
development  with  other  lands.  The 
information  collection  has  been 
approved  by  OMB  under  1004-0134. 
BLM  requires  this  information  to 
confirm  that  the  lease,  or  portion 
thereof,  cannot  be  independently 
developed. 

Operating,  Drilling  or  Development 
Contracts.  Requires  statement  showing 
interest  held  by  the  contractor  and  a 
copy  of  the  contract.  Copies  of  contracts 
are  required  to  obtain  approval  to 
permit  operators  to  enter  into  contracts 
with  a  number  of  lessees  sufficient  to 
justify  operations  on  a  large  scale. 
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ormare: 


Subsurface  Storage  of  Oil  and  Gas. 
Requires  application  to  obtain  BLM 
authorization  to  store  oil  and  gas 
underground  on  Federal  lands.  BLM 
requires  the  information  to  determine  if 
the  subsurface  storage  avoids  waste  and 
promotes  conservation  of  the  natviral 
resoiuT»s. 

Heirs  and  E>evisees.  hi  case  of  the 
death  of  an  offeror  of  a  tract  for  a 
Federal  lease,  apphcant,  lessee  or 
transferee,  the  regulations  require  a 
statement  that  heirs  and  devisees  are 
quahfied  to  hold  a  lease  interest  in 
accordance  vdth  the  law. 

Change  of  Name.  Requires  that  a 
change  of  name  of  the  lessee  be  reported 
to  the  proper  BLM  office.  The  notice  of 
name  change  must  include  a  hst  of 
serial  numbera  of  the  leases  affected. 
This  information  is  necessary  for 
acreage  chargeabiUty  purposes. 

Corporate  Merger.  Requires 
notification  by  lessee  of  corporate 
merger  along  with  a  Ust  of  leases 
affected,  which  BLM  uses  to  determine 
acreage  accountability. 

Renewal  Leases.  Requires  application 
for  renewal,  but  no  specific  form.  This 
information  requirement  may  be 
submitted  on  the  multipurpose  lease 
form  3100-11,  which  has  been 
designated  "certification  only"  by  0MB. 

Rehnquishments.  Requires  written 
relinquishment  by  lessee  of  a  lease  or 
subdivision  thereof,  but  no  specific  form 
is  required. 

Petition  for  Reinstatement.  Requires 
petitions  of  reinstatement  showing  that 
failure  to  pay  rental,  or  timely  file 
required  instruments,  was  inadvertent, 
justifiable,  or  not  due  to  the  lack  of 
reasonable  diligence  on  the  part  of  the 
lessee.  This  information  is  required  by 
law  and  BLM  uses  it  to  determine 
whether  the  petitioner  is  eligible  for 
Class  I,  n,  or  III  lease  reinstatement. 

Leasing  Under  Rights-of-Way. 
Requires  apphcation,  but  no  specific 
form,  for  lease  of  lands  under  certain 
types  of  rights-of-way.  Form  3100-11 
may  be  used.  The  information  is 
required  by  30  U.S.C.  301,  which 
authorizes  the  leasing  of  oil  and  gas 
deposits  under  railroads  and  other 
certain  types  of  rights-of-way,  to  the 
owner  of  the  right-of-way,  or  the 
entering  of  a  compensatory  royalty 
agreement. 

Application  for  Oil  and  Gas 
Exploration  Permit  in  Alaska.  The 
information  is  required  for  any  person 
wishing  to  conduct  oil  and  gas 
geophysical  exploration  operations  in 
Alaska  as  required  by  the  Alaska 
National  Interest  Lands  Conservation 
Act,  Section  1008.  BLM  requires  this 
information  to  determine  if  the 


apphcant  compUes  with  the  terms  and 
conditions  of  the  law. 

Collection  and  Submission  of  Data  for 
an  Exploration  Permit.  BLM  requires 
this  information  to  determine  what 
actions  and  operations  are  intended  by 
a  exploration  permittee  in  Alaska  or  on 
DOD  lands,  and  that  the  permittee 
comphes  vnth  the  terms  and  conditions 
of  the  exploration  permit. 

Completion  of  Gyrations.  Requires  a 
completion  report  containing  a 
description  of  the  work,  dates 
exploration  was  conducted,  maps 
showing  the  exploration  area,  and  a 
statement  that  the  operator  has 
comphed  with  all  terms  and  conditions 
of  the  permit,  or  outlines  the  corrective 
measures  that  the  operator  vdll  take  to 
rehabilitate  the  lands.  BLM  needs  the 
information  to  determine  that  the 
operations  are  complete  in  order  to 
release  your  bond. 

OMB  1004-0134 

Various  data  on  oil  and  gas  operations 
required  to  be  submitted  by  the  operator 
or  operating  rights  owner  are  approved 
under  OMB  1004-0134,  Non-form 
Items.  The  collection  expires  November 
30,  2000.  The  information  provides  data 
so  that  proposed  operations  may  be 
approved;  it  enables  BLM  to  monitor 
compliance;  and  it  is  used  to  grant 
approval  to  begin  or  alter  operations  or 
to  allow  operations  to  continue.  The 
specific  information  items  in  this 
collection  cover  the  following  activities: 

Drilling  Plan.  The  drilling  plan 
provides  technical  data  and  information 
about  the  proposed  drilhng,  completing, 
and  associated  surface  access  for  a  well. 
BLM  needs  this  information  to  assure 
that  operations  are  technically  feasible 
and  are  conducted  in  a  maimer  that 
protects  water  resources  and  other 
environmental  values  under  NEPA.  and 
protects  health  and  safety. 

Well  Markers.  The  marker  identifies 
the  siu'face  location  and  provides 
detailed  well  information.  BLM  requires 
this  information  to  locate  wells  drilled 
on  Federal  or  Indian  lands. 

Directional  Drilling.  The  operator 
must  submit  this  information  to  identify 
whether  or  not  there  is  potential  for 
adverse  impacts  on  adjoining  leases.  If 
drainage  or  lease  boundary  crossing  is 
likely,  the  operator  is  required  to 
perform  a  directional  survey  to  chart  the 
direction  of  the  deviation  and  the 
bottom  hole  location.  The  operator  must 
submit  information  about  the  direction 
of  the  deviation  and  the  subsurface 
location  of  the  hole. 

Drilhng  Tests,  Logs,  and  Surveys. 
Operators  routinely  perform  tests,  logs, 
and  surveys  diuing  the  normal  course  of 
business  so  a  copy  of  the  company 


record  suffices.  The  data  consists  of 
hthologic  and  quantitative  logs  to 
indicate  type  of  mineral  encountered; 
drill  stem  tests  to  indicate  type  of 
hydrocarbon;  and  possible  exposiue  to 
gases  such  as  hydrogen  sulfide. 

Plug  and  Abandon  for  Water 
Injection.  Various  leasing  statutes 
require  the  prevention  of  waste  and 
various  laws  require  the  protection  of 
water  resources  and  prevention  of 
undue  harm  to  the  siuiace  and 
subsurface  environment.  The 
abandonment  plan  dehneates  measiu^s 
to  protect  water;  measures.to  prevent 
escape  of  toxic  gases  (hydrogen  sulfide); 
proof  of  the  complete  extraction  of  the 
oil  or  gas;  any  proposed  secondary  use 
of  the  well  (water  injection);  possible 
requests  to  waive  the  requirement  for 
well  markers;  and  mitigation  of  surface 
disturbance.  The  provision  for  oral 
approval  to  remove  a  drill  rig  with 
subsequent  vmtten  confirmation  allows 
faster  action  and  a  reduction  in  the 
operator's  rental  expense. 

Converaion  to  a  Water  Soiure  Well. 
This  information  is  required  to  allow 
BLM  to  approve  the  use  of  a 
nonproducing  well  as  a  water  source 
well  for  either  the  operator  or  the 
operating  rights  owner. 

Additional  Gas  Flaring.  The 
regulations  require  the  operator  to 
conduct  operations  in  such  a  manner  as 
to  prevent  avoidable  loss  of  oil  and  gas. 
Tha  operator  is  hable  for  royalty 
payments  for  such  losses.  If  the  operator 
requests  additional  gas  flaring,  BLM 
may  require  a  gas  flaring  evaluation 
report  from  the  operator  to  justify  any 
additional  gas  flaring  requests. 

Report  of  Spills,  Discharges,  or  Other 
Undesirable  Events.  The  operator  must 
report  to  BLM  all  spills  or  leakages  of 
oil,  gas,  produced  water,  toxic  hquids, 
waste  materials,  etc.  The  operator's 
prompt  notification  enables  BLM  to 
protect  pubhc  health  and  safety  and  the 
environment. 

Disposal  of  Produced  Water.  BLM 
monitors  the  process  by  which  the 
operator  disposes  of  produced  water. 
BLM  needs  the  information  to  ensure 
adequate  protection  of  pubUc  health  and 
safety  and  compliance  with 
environmental  laws.  The  operator  must 
describe  the  nature  and  manner  in 
which  the  produced  water  will  be 
disposed.  'The  data  provides  the 
technical  aspects  of  pit  design  to  allow 
for  sufficient  water  containment, 
thereby  preventing  imnecessary  releases 
of  produced  water. 

Contingency  Plan.  When  BLM 
requires  it,  the  operator  must  submit  a 
contingency  plan  that  describes 
procedures  to  be  implemented  to  protect 
hfe,  property,  and  the  environment. 
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BLM  may  require  either  a  copy  of  the 
Spill  Prevention  Control  and 
Countenneasure  Plan,  which  is 
submitted  to  the  Environmental 
Protection  Agency  under  40  CFR  112,  or 
another  acceptable  contingency  plan. 
Plans  are  generally  required  for 
proposed  operations  in  sensitive  areas 
such  as  hydrogen  sulfide  high  risk  areas 
of  Michigan,  parts  of  Florida, 
Kfississippi,  and  Wyoming,  or  when  the 
nature  of  the  proposal  leads  BLM  to  a 
determination  that  public  health  and 
safety  requires  such  prior  planning.  The 
content  of  a  contingency  plan  would 
depend  on  the  natiire  of  the  potential 
hazard  and  the  proximity  to  potentially 
affected  population  or  resources. 

Schematic/Facihty  Diagrams.  The 
operator  is  responsible  for  documenting 
how  the  lease  is  developed.  Most 
documentation  is  routinely  prepared  for 
company  use  and  is  therefore  readily 
available.  Within  an  established  time  of 
completing  or  modifying  a  facility,  the 
operator  submits  schematic  diagrams 
that  depict  facility  functions  and  how 
oil  and  gas  flows  through  the  operation. 

Facihty  diagrams  are  filed  within  60 
days  after  new  measurement  facilities 
are  installed  or  existing  facilities  are 
modified  or  following  the  inclusion  of 
the  facility  into  a  federally  supervised 
unit  or  communitization  agreement.  The 
diagrams  are  needed  to  verify  and 
account  for  all  oil  and  gas  produced. 

Approval  and  Reporting  of  Oil  in  Pits. 
Having  oil  in  pits  is  an  unusual 
operational  circumstance,  except  in 
emergency  situations,  and  requires 
BLM's  prior  approval.  Although 
uncommon,  such  production  operation 
is  reasonable  under  certain 
circumstances,  and  approval  is  on  a 
case-by-case  basis  after  proper 
justification. 

Preparation  of  Run  Tickets.  The 
operator  is  required  to  furnish  run  ticket 
information  to  BLM  and  the  Minerals- 
Management  Service,  when  requested, 
to  account  for  the  volume  of  production, 
and  for  royalty  piuposes. 

Records  on  Seals.  The  operator  must 
maintain  a  record  of  seal  numbers  used 
and  document  on  which  valves  or 
connections  they  were  used  as  well  as 
when  they  were  installed  and  removed. 
The  seal  records  are  needed  for 
detection,  of  possible  theft  of  oil  as  well 
as  the  proper  isolation  of  a  tank  prior  to 
and  following  a  sale. 

AppUcation  for  Suspension.  In  its 
applications  for  suspension  of 
operations  and/or  production  the 
operator  must  include  a  full  statement 
of  the  circumstances  that  render  the 
relief  necessary.  Leases  and  the  laws 
under  which  they  are  issued  require 


operations  and  production  and  provide 
authority  to  suspend  this  requirement. 
Site  Security.  Site  security  plans  are 
required  to  be  filed  for  all  facilities.  At 
the  operator's  option,  a  single  plan  may 
be  completed  to  include  all  of  that 
operator's  leases  within  a  single  BLM 
District.  Any  security  elements  in  excess 
of  the  minimum  requirements  that  the 
operator  wishes  to  implement,  but 
wants  to  be  held  confidential,  should 
not  be  filed  with  the  BLM  but  must  be 
available  for  inspection  by  BLM 
personnel  on  request.  The  notification 
can  be  modified  from  time  to  time  as 
additional  faciUties  are  brought  under 
the  purview  of  any  specific  plan. 

0MB  1004-0135 

Form  3160-5,  Sundry  Notices  and 
Reports  on  Wells,  is  approved  under 
OMB  1004-0135.  The  collection  expires 
November  30,  2000.  The  information  an 
operator  provides  on  the  Sundry  Notices 
form  may  be  a  notice  of  intent,  a 
subsequent  report,  or  a  final 
abandonment  notice  and  pertains  to 
modifying  operations  conducted  under 
the  terms  and  provisions  of  a  lease  for 
Federal  or  restricted  Indian  lands.  The 
data  enables  BLM  oversight  and 
approval  prior  to  any  modifications  to 
existing  wells. 

OMB  1004-0136 

Form  3160-3  Application  for  Permit 
to  Drill  or  Reenter,  is  approved  under 
OMB  1004-0136,  Application  for  Permit 
to  Drill,  which  expires  November  30, 
2000.  The  operator  is  required  to 
prepare  certain  items  such  as  drilling 
plans,  diagrams,  maps,  and  contingency 
and  other  plans,  which  are  generally 
submitted  with  Form  3160-3.  The 
information  provides  documentation 
that  drilling  and  associated  activities, 
when  and  if  authorized,  are  technically 
and  environmentally  feasible  and 
ensure  proper  conservation  of  resources. 
The  information  also  provides  a  basis 
for  evaluating  a  proposed  well's 
feasibility  and,  in  turn,  determining 
whether  the  application  should  be 
disapproved  or  approved  and,  if 
approved,  whether  any  special 
conditions  of  approval  should  be  made 
part  of  the  permit. 

OMB  1004-0137 

Form  3160-4,  Well  Completion  or 
Recompletion  Report  and  Log  is 
approved  under  OMB  1004-0137, 
which  expires  November  30,  2000.  BLM 
uses  the  information  required  on  Form 
3160—4  for  technical  evaluation  of 
operations  performed  on  a  well.  The 
form  documents  that  the  operator 
carried  out  operations  in  accordance 
with  the  terms  and  provisions  of  the 


lease  and  in  a  technically  and 
enviroimientally  safe  manner.  Failure  to 
collect  and  submit  the  requested 
information  would  mean  that  BLM 
would  lack  the  necessary  information  to 
monitor  compliance  with  authorized 
well  activity  and  operations  that  were 
performed  on  wells. 
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Jim  Albano  (Montana  State  Office), 
Lonny  Bagley  (Montana  State  Office), 
Shirlean  Beshir  (Eastern  States  Office), 
Peter  Ditton  (Great  Falls  Resource  Area 
Office),  Karen  Johnson  (Montana  State 
Office),  Pam  Lewis,  (Wyoming  State 
Office),  Robert  Lopez  (Utah  State 
Office).  Patty  Ramstetter  (Utah  State 
Office),  Sherri  Thompson  (Colorado 
State  Office),  Rick  Wymer  (New  Mexico 
State  Office),  John  Duletsky  of  BLM's 
Fluid  Minerals  Group  (Washington 
Office)  and  Ian  Senio  of  BLM's 
Regulatory  Affairs  Group  (Washington 
Office). 

List  of  Subjects 

43  CFR  Part  3100 

Administrative  practice  and 
procedures.  Classified  information. 
Freedom  of  Information  Act,  Oil  and  gas 
exploration.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements,  Surety  bonds. 

43  CFR  Part  3110 

Alaska,  Oil  and  gas  exploration, 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  3120 

Government  contracts,  Oil  and  gas 
exploration,  PubUc  lands-mineral 
resoiut;es.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Part  3130 

Government  contracts,  Oil  and  gas 
exploration.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3140 

Government  contracts,  Mineral 
royalties.  Oil  and  gas  exploration, 
Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3150 

Government  contracts,  Indians-lands, 
Mineral  royalties.  Oil  and  gas 
exploration.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 


43  CFR  Part 


43  CFR  Part 


Dated:  July 
Bob  Armstroi 

Assistant  Sect 
Management. 


PART  3100- 
LEASING  Al 
GENERAL 

Subpart  3101 
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43  CFR  Part  3160 

Government  contracts,  Indians-lands, 
Mineral  royalties,  Oil  and  gas 
exploration.  Penalties,  Public  lands- 
mineral  resoLuces,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3170 

Government  contracts,  Hydrocarbons, 
Mineral  royalties.  Oil  and  gas 
exploration.  Public  lands-mineral 
resovuces,  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3180 

Alaska,  Government  contracts. 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves,  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements,  Sm^ty 
bonds. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  amend  Title  43,  Subtitle 
B,  Chapter  n.  Subchapter  C,  Parts  3100, 
3110,  3120,  3130,  3140,  3150,  3160, and 
3180  as  follows: 

Dated:  July  23, 1998. 
Bob  Annstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

1.  Revise  part  3 100 — Oil  and  Gas 
iLeasing  to  read  as  follows: 

PART  3100-ONSHORE  OIL  AND  GAS 
LEASING  AND  OPERATIONS: 
GENERAL 

Subpart  3101 — General  Infonnation 

[General 

3101.5    What  terms  do  I  need  to  know  to 

understand  BLM's  oil  and  gas 

regulations? 
3101.8    Reference  material. 

3101.10  What  do  the  regulations  in  parts 
3100  through  3190  cover? 

3101.11  Who  must  comply  with  the  lease 

.  terms,  regulations,  orders,  and  Notices  to 
Lessees  (NTL's)  BLM  issues? 

3101.12  As  a  record  title  owner,  what  are 
my  obligations? 

3101.13  As  an  operating  rights  owner,  what 
are  my  rights  and  obligations? 

5101.14  Does  BLM  warrant  title  to  the  oil 
and  gas  deposits  when  it  issues  a  lease 
or  approves  subsequent  lease  actions  or 
lease  operations? 

3101.15  Must  I  give  BLM  infonnation  and 
documentation  about  my  lease? 

3101.16  What  requirements  must  I  follow  in 
addition  to  the  regulations  in  parts  3100 

I       through  3190  of  these  regulations? 

6101.17  May  BLM  establish  development 
and  production  requirements  for  my 
lease? 

3101.18  Will  I  be  responsible  for 
compensating  the  United  States  or 
Indian  lessor  if  my  lease  is  being  drained 
of  oil  and  gas  by  wells  on  adjacent  tracts? 


3101.19  May  I  obtain  relief  from  the 
requirements  of  these  regulations  or 
other  requirements  BLM  developed? 

3101.20  When  will  BLM  consider  a 
document  filed? 

3101.21  Are  there  other  requirements  that 
affect  oil  and  gas  operations  on  Federal 
or  Indian  lands? 

3101.22  May  I  appeal  BLM's  decisions 
imder  parts  3100  through  3190? 

Subpart  3102— necordkeeping 

Recordkeeping 

3102.10  What  records  must  I  keep? 

3102.11  How  long  must  I  keep  records? 

Subpart  3103— Reports,  Submissions,  and 
Nottflcatlons 

Reports,  Submissions,  and  Notifications 

3103.10  What  reports  and  notifications 
must  I  submit  to  BLM? 

3103.11  If  I  am  the  record  title  or  operating 
rights  interest  owner,  what  must  be  filed 
with  BLM  to  authorize  someone  else  to 
conduct  operations  on  my  lease? 

Subpart  3104 — Environment  and  Safety 

Environment  and  Safety 

3104.10  How  may  I  use  the  surface  and 
subsiir&ce  of  my  lease  to  develop  oil  and 
gas? 

3104.11  May  BLM  take  measures  to 
minimize  adverse  impacts  to  resource 
values,  land  uses  or  users  not  addressed 
in  the  lease  stipulations  and  not  required 
by  statutes  or  regulations? 

3104.12  What  measures  may  BLM  take  that 
are  always  consistent  with  my  lease 
rights? 

3104.13  May  anyone  other  than  BLM 
impose  lease  stipulations? 

3104.14  What  must  I  do  to  protect  the 
environment  and  ensure  safety  when  I 
conduct  operations  to  develop  Federal 
and  Indian  lands,  or  geophysical 
operations  on  Federal  lands? 

Subpart  3105— Lessee  Qualifications 

Lessee  Qualifications 

3105.10  Who  may  hold  a  lease? 

3105.11  If  I  am  not  a  United  States  citizen, 
may  I  acquire  or  hold  an  interest  in  a 
lease? 

3105.12  If  I  am  not  qualified  to  hold  a  lease, 
may  I  hold  one  anyway  if  I  acquire  it  by 
descent,  will,  judgement  or  decree? 

3105.13  Under  what  circumstances  may 
minors  acquire  or  hold  interest  in  a 
Federal  oil  and  gas  lease? 

■3105.14    Under  what  conditions  will  I  be 
prohibited  from  acquiring  a  lease  or 
interest  in  a  lease? 

3105.15  What  must  I  file  with  BLM  to 
establish  that  I  meet  the  qualifications  to 
hold  a  lease? 

3105.16  May  BLM  require  me  to  submit 
additional  information  to  determine  if  I 
meet  the  qualification  requirements  to 
acquire  or  hold  an  interest  in  a  lease? 


Acreage  Limitation 

3105.20  What  is  the  acreage  limitation  for 
holding,  owning  or  controlling  oil  and 
gas  lease  interests  on  public  domain 
lands? 

3106.21  What  is  the  boundary  between  the 
two  leasing  districts  in  Alaska? 

3105.22  What  is  the  acreage  limitation  for 
holding,  owning  or  controlling  oil  and 
gas  lease  interests  on  acquired  lands? 

3105.23  What  is  an  option  agreement? 

3105.24  Must  I  file  my  option  agreement 
'with  BLM? 

3105.25  What  effect  do  options  have  on 
lease  acreage  holding  limitations? 

3105.26  How  will  BLM  charge  acreage 
holdings  on  lands  where  the  United 
States  owns  a  fractional  interest  in  the 
mineral  resource? 

31Q5.27    What  lea«e  interests  are  not 

chargeable  against  acreage  limitations? 

3105.28  What  if  I  exceed  the  acreage 
limitation? 

3105.29  How  does  BLM  compute 
chargeable  acreage? 

3105.30  May  BLM  require  me  to  provide 
infonnation  with  respect  to  my  acreage 
holdings? 

Subpart  3106— Fees,  Rentals  and  Royalties 

Fees  and  Rentals 

3106.10  What  form  of  payment  will  BLM 
accept? 

3106.11  Who  should  I  pay? 

3106.12  Where  should  I  submit  my 
jjayments? 

3106.13  What  are  the  rental  rates  for 
Federal  leases? 

3106.14  How  does  BLM  calculate  the  rental 
due  on  my  lease? 

3106.15  If  BLM  assessed  my  nonproducing 
lease  compensatory  royalty,  must  I  also 
pay  rental? 

3106.16  What  if  I  do  not  submit  enough 
rental  with  my  lease  offer? 

3106.17  When  must  I  pay  the  balance  of  a 
rental  deficiency  on  my  lease  offer? 

3106.18  What  if  I  do  not  pay  the  balance  of 
the  rental  due  within  the  time  allowed? 

3106.19  What  if  I  base  my  deficient  rental 
payment  on  an  incorrect  acreage 
advertised  in  the  Notice  of  Competitive 
Lease  Sale? 

3106.20  If  the  United  States  owns  less  than 
a  100  percent  of  the  mineral  rights  in  my 
lease,  must  I  pay  rental  on  the  gross 
acreage  or  on  the  net  acreage? 

3106.21  When  should  I  pay  the  second  and 
succeeding  rental  payments  after  BLM 
issues  my  lease? 

3196.22  Must  I  pay  a  full  year's  rental  if  less 
than  a  full  year  is  left  in  my  lease  term? 

3106.23  What  if  MMS  receives  my  rental 
payment  after  the  date  it  is  due? 

3106.24  What  if  the  MMS  office  is  closed 
on  the  date  that  my  rental  payment  is 
due? 

3106.25  What  if  I  incorrectly  mail  my 
second  or  succeeding  rental  fkayment  to 
BLM  instead  of  MMS? 

3106.26  What  will  BLM  do  if  I  mail  a 
payment  due  to  BLM  to  the  wrong  BLM 
office? 
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RoyaltiM 

3 106.30  What  royalty  must  I  pay  after  I 
establish  production? 

3106.31  What  is  minimum  royalty? 

3106.32  When  must  I  pay  the  minimum 
royalty  due  on  my  lease? 

3106.33  What  minimum  royalty  must  I  pay 
on  Federal  leases? 

3106.34  How  does  BLM  determine  royalty 
and  minimum  royalty  if  the  United 
States  owns  less  than  a  100  percent 
mineral  interest? 

3106.35  How  do  I  pay  royalty  and  rental  if 
my  lease  is  committed  to  a  unit 
agreement? 

WuTer^uspension/Reduction  of  Rental/ 
Royalty/Minimum  Royalty 

3106.40    Will  BLM  waive,  suspend,  or 
reduce  the  rental,  royalty,  or  minimum 
royalty  if  I  cannot  successfully  operate 
my  lease? 

Royalty  on  OU:  Sliding-Scale  and  Step-^cale 
Leases 

3106.50  How  do  I  determine  my  royalty  rate 
on  oil  I  produce  from  a  lease  with  a 
sliding-scale  or  step-scale  royalty  rate? 

3106.51  How  do  I  calculate  average  daily 
oil  production  per  well  for  my  sliding- 
scale  or  step-scale  lease? 

3106.52  What  wells  do  I  include  in  the 
calculation  of  average  daily  oil 
production  in  determining  the  royalty 
rate? 

3106.53  What  is  a  well-day? 

3106.54  What  royalty  rate  must  I  pay  on  oil 
I  carry  in  inventory  when  I  sell  it? 

Stripper  Oil  Property  Royalty  Reduction 

3106.60  What  is  a  stripf)er  oil  property? 

3106.61  What  is  an  eligible  well? 

3106.62  What  is  the  qualifying  period? 

3106.63  What  is  considered  oil  for 
determining  whether  or  not  I  have  a 
stripper  oil  property? 

3106.64  How  do  I  calculate  the  average 
daily  production  rate  for  my  property? 

3106.65  What  will  be  my  royalty  rate  if  my 
property  qualifies  as  a  stripper  oil 
property? 

3106.66  How  do  I  apply  for  a  stripper 
royalty  rate? 

3106.67  When  may  1  start  using  the  stripper 
royalty  rate  for  my  lease  and  how  long 
will  it  be  in  effect? 

3106.68  Does  the  stripper  royalty  rate  apply 
to  condensate,  gas  or  gas  plant  products? 

3106.69  How  do  I  determine  my  royalty  rate 
if  my  production  varies? 

3106.70  How  do  I  apply  for  a  lower  royalty 
rate? 

3106.71  What  happens  to  my  royalty  rate  if 
I  conunit  my  lease  to  a  Federal 
agreement  after  I  qualify  for  a  reduced 
royalty  on  a  lease  basis? 

3106.72  What  if  I  make  an  error  when  I 
calculate  the  stripper  royalty  rate  for  my 
lease? 

3106.73  What  happens  if  I  manipulate 
production  to  get  a  stripper  royalty  rate? 

3106.74  How  long  will  the  stripper  oil 
property  program  be  in  effect? 

Heavy  Oil  Property  Royalty  Reduction 

3106.80    What  is  a  heavy  oil  property? 


3106.81  What  wells  can  I  include  when  I 
calculate  a  weighted  average  gravity? 

3106.82  How  do  I  calculate  a  weighted 
average  gravity  for  a  property? 

3106.83  What  will  be  my  royalty  rate  if  my 
property  qualifies  as  a  heavy  oil 
property? 

3106.84  How  do  I  apply  to  make  a  heavy  oil 
reduced  royalty  rate  eSiBctive  on  my 
Federal  lease?' 

3106.85  When  will  the  initial  heavy  oil 
reduced  royalty  rate  be  in  effect  on  my 
Federal  lease? 

3106.86  How  long  will  the  initial  heavy  oil 
reduced  royalty  rate  be  in  effect  on  my 
Federal  lease? 

3106.87  How  do  I  determine  my  royalty  rate 
after  the  initial  reduced  royalty  rate 
f>eriod  expires? 

3106.88  When  will  subsequent  royalty  rate 
reductions  become  effective  on  my 
Federal  lease? 

3106.89  What  provisions  apply  when  I 
begin  paying  royalty  at  a  reduced  rate? 

3106.90  What  happens  if  I  make  a  mistake 
when  I  calculate  the  reduced  heavy  oil 
royalty  rate  for  my  lease? 

3106.91  What  happens  if  I  manipulate 
production  from  my  heavy  oil  property 
in  order  to  get  a  reduced  royalty  rate? 

3106.92  How  long  will  the  heavy  oil 
property  royalty  reduction  program  be  in 
effect? 

Subpart  3107— Lease,  Surety  and  Personal 
Bonds 

General  Information 

3107.10  Who  may  file  an  oil  and  eas  lease 
bond? 

3107.11  Who  must  a  bond  cover? 

3107.12  When  must  I  file  a  bond? 

3107.13  What  must  my  bond  cover? 

3107.14  What  are  the  dollar  amounts  for 
bonds? 

3107.15  What  kinds  ofbonds  will  BLM 
accept? 

3107.16  Will  BLM  accept  cash  for  personal 
bonds? 

3107.17  Is  there  a  special  bond  form  I  must 
use? 

3 107. 1 8  Is  there  any  other  documentation 
that  I  must  file  with  a  surety  bond? 

3107.19  Where  must  I  file  my  bond? 

3107.20  How  do  I  modify  the  terms  and 
conditions  of  my  bond? 

Certificates  of  Deposit,  Letters  of  Credit  and 
Negotiable  Treasury  Securities 

3107.30  What  may  I  use  to  back  my 
personal  bond? 

3107.31  Are  there  special  terms  that  must 
be  included  in  a  certificate  of  deposit  to 
use  it  to  back  my  bond? 

3107.32  Are  there  special  terms  that  must 
be  included  in  an  irrevocable  letter  of 
credit  to  use  it  to  back  my  bond? 

3107.33  What  special  requirements  are 
there  for  negotiable  treasury  securities? 

Bonding  and  Lease  Transfers  or  Operations 

3107.40    What  are  BLM's  bonding 

requirements  when  a  lease  interest  is 
transferred  to  another  party? 

Bond  Adjustments 

3107.50    May  BLM  adjust  my  bond  amount? 


3107.51  What  factors  will  BLM  use  to 
determine  whether  my  bond  will  be 
adjusted? 

3107.52  When  will  BLM  increase  my  bond 
amount? 

3107.53  When  will  BLM  decrease  my  bond 
amount? 

3107.54  To  what  amount  may  BLM  adjust 
my  bond? 

3107.55  What  is  an  inactive  well? 

3107.56  What  additional  security  must  I 
provide  for  an  inactive  well? 

Bond  Collection  After  You  Default 

3107.60  Under  what  circumstances  will 
BLM  demand  performance  or  {jayment 
under  my  bond? 

3107.61  As  the  principal  on  the  bond,  may 
BLM  require  me  to  restore  the  face 
amount  of  my  bond  or  require  me  to 
replace  my  bond  after  BLM  makes 
demand  against  it? 

3107.62  What  if  I  do  not  restore  the  face 
amount  or  file  a  new  bond  within  60 
calendar  days  after  BLM  notifies  me? 

Bond  CanceUation 

3107.70  After  I  fulfill  all  of  the  lease  terms 
and  conditions,  will  BLM  cancel  my 
bond? 

3107.71  Will  BLM  cancel  my  bond  if  I 
transferred  all  of  my  lease  interests  or 
operations  to  another  bonded  party? 

3107.72  When  will  BLM  release  the 
collateral  backing  my  personal  bond? 

SubfMrt  3108— Geophysical  Exploration 
Bond  Requirements 

Geophysical  Exploration  Bonds 

3108.10  Must  I  file  a  bond  before  starting  an 
exploration  project? 

3108.11  What  are  the  dollar  amounts  for 
geophysical  bonds? 

3108.12  Is  there  a  special  bond  form  I  must 
use? 

3108.13  May  I  use  an  oil  and  gas  lease  bond 
to  cover  exploration  operations? 

3108.14  Will  BLM  increase  my  bond 
amount? 

3108. 1 5  When  will  BLM  cancel  my 
geophysical  bond? 

3108.16  What  will  happen  ifl  do  not 
complete  additional  reclamation  that 
BLM  requests? 

Authority:  16  U.S.C.  3150(b)  and  668dd;  30 
U.S.C  189,  306  and  359;  43  U.S.C.  1201, 
1732(b),  1733,  1734  and  1740;  and  Pub.  L 
105-85. 

Subpart  3101— General  Information 
General 

§3101.5    What  terms  do  I  need  to  know  to 
understand  BLM's  oil  and  gas  regulations? 

You  need  to  know  the  following  terms 
to  understand  parts  3100  throuBh 
3190— 

Abandonment  means  operations  you 
conduct  to  permanently  plug  a  well. 

Access,  with  respect  to  production, 
means  the  ability  to  enter  into  any 

(1)  Tank  or  pipe  system  through  a 
valve,  valves,  or  combination  of  valves. 
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or  tankage  that  would  permit  the 
removal  of  oil  or  gas;  or 

(2)  Component  in  a  measuring  system 
that  could  affect  the  quality  or  quantity 
of  the  product  being  measured,  without 
documentation. 

:  Acquired  lands  means  lands  that  the 
United  States  obtained  by  deed  through 
purchase  or  gift,  or  through 
condemnation  proceedings,  including 
lands  previously  disposed  of  imder  the 
public  land  laws,  excluding  Indian 
lands. 

Act  means  the  Mineral  Leasing  Act  of 
1920,  as  amended  and  supplemented 
(30  U.S.C.  181  et  seq.). 

/y/quot  part  means  a  subdivision  of  a 
section  xmder  the  rectangular  survey 
system  arrived  at  by  dividing  a  section 
into  halves  and  quarters  (e.g.,  V2  section, 
V4  section,  V*  V*  section)  down  to  40 
acres,  unless  the  acreage  is  a  lot  that 
may  be  more  or  less  than  40  acres. 

Allocated  production  means  the 
proportionate  share  of  production  that  is 
tiedited  to  a  Federal  or  Indian  lease 
iinder  an  approved  agreement  to  which 
the  lease  is  committed. 

Association  means  any  entity  other 
jthan  a  corporation  that  is  permitted 
under  State  law  to  hold  property  in  its 
aame. 

Available  lands  means  those  lands 
not  excluded  from  leasing  by  a  statutory 
or  regulatory  prohibition  and  which  the 
Secretary  has  discretion  to  lease. 

Avoidably  lost  means — 

(1)  Produced  gas  you  vent  or  flare 
without  BLM's  prior,  written  approval, 
unless  otherwise  allowed  under  parts 
3100  through  3190;  and 

(2)  Produced  oil  or  gas  lost  when  BLM 
determines  that  the  loss  occurred  as  a 
result  of  your — 

(i)  Negligence; 

(ii)  Failiue  to  take  all  reasonable 
measures  to  prevent  or  to  control  the 
loss;  or 

(iii)  Failure  to  comply  fully  with  the 
applicable  laws,  lease  terms,  and 
regulations,  appropriate  provisions  of  a 
previously  approved  operating  plan,  or 
the  provisions  of  prior  written  BLM 
orders. 

Beneficial  purposes  means  oil  or  gas 
that  you  produce  but  do  not  sell  from 
your  lease,  communitized  tract,  or 
xmitized  participating  area  and  that  you 
use  on  or  for  the  benefit  of  that  same 
lease,  same  communitized  tract,  or  same 
imitized  participating  area  for  operating 
or  producing  purposes.  Examples 
include — 

(1)  Fuel  you  use  to  Uft  oil  or  gas; 

(2)  Fuel  you  use  to  heat  oil  or  gas  to 
place  it  in  a  marketable  condition; 

(3)  Fuel  you  use  to  compress  gas  to 
place  it  in  a  marketable  condition; 


(4)  Fuel  you  use  to  fire  steam 
generators  for  the  enhanced  recovery  of 
oil;  or 

(5)  Gas  you  use  to  actuate  automatic 
valves  at  wells  or  facilities. 

BIA  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

Bioremediation  meeuis  a  treatment 
technology  that  uses  a  natural  process  in 
which  microorganisms,  primarily 
bacteria  and  fungi,  chemically  alter  and 
break  down  organic  molecules  into 
other  substances,  primarily  carbon 
dioxide  and  water. 

BLM  means  any  employee  of  the 
Bureau  of  Land  Management  authorized 
to  perform  the  duties  described  in  parts 
3100  throu^  3190. 

Blowout  prevention  equipment  system 
(BOP)  means  the  kill  line,  choke 
manifold,  closing  unit,  diverter,  blowout 
preventer,  and  auxiUary  equipment 
required  to  operate  the  blowout 
preventer  under  varying  rig  and  well 
conditions. 

Bona  fide  purchaser  means  a  person 
who  acquired  an  interest  in  a  Federal 
lease — 

(1)  In  good  faith; 

(2)  For  valuable  consideration;  and 

(3)  Without  notice  of  violation  of 
Departmental  regulations. 

Bond  means  an  agreement  in  writing 
in  which  a  svuety,  or  an  obligor  for  a 
personal  bond,  guarantees  performance 
or  compliance  with  the  lease  terms. 

Bona  rider  means  any  document  that 
amends  and  becomes  a  part  of  an 
existing  bond. 

Bonus  bid  means  money  a  successful 
bidder  pays  to  the  United  States  for  a 
competitive  oil  and  gas  lease. 

Bypass  means  any  piping  arrangement 
that  allows  oil  or  gas  to  continue  on  the 
sales  or  allocation  lines  without  passing 
through  the  meter.  Equipment  that 
allows  you  to  change  the  orifice  plate 
without  bleeding  the  pressure  off  the  gas 
meter  run  is  not  a  bypass. 

Cancellation  of  a  lease  means 
revocation  or  nullification  of  a  lease. 

Casual  use  means  activities  that 
involve  practices  that  do  not  ordinarily 
lead  to  any  appreciable  distiu'bance  or 
damage  to  lands,  resovuces,  or 
improvements.  Casual  use  includes 
activities  that  do  not  involve  using 
heavy  equipment  or  explosives  and  that 
do  not  involve  vehicular  movement 
except  over  estabUshed  roads  and  trails. 
For  subparts  3110  through  3113.  gravity 
or  magnetic  surveys,  the  placement  of 
recording  equipment  devices,  and 
activities  that  do  not  involve  vehicle 
operations  that  would  cause  significant 
compaction  or  rutting  are  generally 
considered  casual  use. 

Commingle  means  combining 
production  from  different  formations. 


leases,  communitized  areas,  or  unit 
participating  areas  prior  to  sale. 

Committed  lease  means  a  Federal, 
Indian,  State  or  private  lease  where  all 
ovraers  of  record  title  and  all  working 
intorest  owners  have  agreed  in  writing 
that  they  will  abide  by  the  terms  and 
cor^iitions  of  an  agreement. 

Committed  in  part  means  a  lease  of 
which  only  a  part  of  the  lands  have  been 
committed  to  an  agreement. 

Communitization  agreement  means 
an  agreement  to  jointly  operate  a  lease 
with  one  or  more  other  leased  or 
unleased  tracts  to  share  the  benefits  of 
production  within  a  single  spacing  unit. 

Completion  operations  means  work 
you  conduct  to  prepare  your  well  for 
production  of  oil  or  gas  or  service. 

Condensate  means  those  natural  gas 
liquids  recovered  in  production 
equipment  or  pipelines  that  remain  in  a 
Uquid  state  at  atmospheric  pressure  and 
temperature,  and  consist  primarily  of 
pentanes  and  heavier  hydrocarbons. 

Condition  of  approval  (COA)  means  a 
site-specific  requirement  BLM  attaches 
to  approved  Applications  for  Permits  to 
Drill  or  Renter  (APD)  or  Sundry  Notices 
and  Reports  (SN). 

Director  means  the  Director  of  the 
Bureau  of  Land  Management. 

Dispersion  technique  means  a 
mathematical  representation  of  the 
physical  and  chemical  transportation, 
dilution,  and  transformation  of  H2S  gas 
emitted  into  the  atmosphere. 

Drainage  means  the  migration  of 
hydrocarbons,  inert  gases  or  associated 
resources  from  Federal  or  Indian  lands 
caused  by  production  from  wells  on 
adjacent  lands. 

Eligible  lands  means  those  lands 
available  for  leasing  when  all  statutory 
requirements  and  reviews  have  been 

met. 

Enhanced  recovery  unit  means  a  unit 
created  to  produce  oil  and  gas  from  an 
area  that  is  uru«coverable  by  primary 
recovery  methods. 

Escape  rate  means  the  maximum 
volume  used  as  the  escape  rate  in 
determining  the  radius  of  exposure 
specified  as  follows: 

(1)  For  a  production  facility,  it  is  the 
nisximum  daily  rate,  or  the  best 
estimate  of  that  rate,  of  gas  you  produce 
through  that  faciUty; 

(2)  For  gas  wells,  it  is  the  ciurent 
daily  absolute  open-flow  rate  against 
atmospheric  pressure; 

(3)  For  oil  wells,  you  must  calculate 
it  by  multiplying  the  producing  gas-oil 
ratio  by  the  maximum  daily  production 
rate;  and 

(4)  For  a  well  you  are  drilling  in  a 
developed  area,  you  may  determine  the 
escape  rate  by  using  offset  wells 
completed  in  the  intervaUs)  in  question. 
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EssentiaJ  personnel  means  those  on- 
site  personnel  directly  associated  with 
the  operation  being  conducted  and 
necessary  to  maintain  control  of  the 
well. 

Exception  means  a  case-by-case 
waiver  of  a  lease  stipulation,  condition 
of  approval,  order,  or  lease  term,  that 
continues  to  apply  to  all  other  sites 
within  the  leasehold,  or  area  covered  by 
the  original  order,  stipulation  or 
condition  of  approval. 

Exploratory  unit  means  two  or  more 
leases  operated  under  an  agreement  for 
the  purpose  of  exploring  for  or 
developing  the  oil  and  gas  resources  of 
an  area. 

Federal  lands  means  all  lands  and 
interests  in  lands  owned  by  the  United 
States  that  are  subject  to  the  mineral 
leasing  laws,  including  mineral 
resources  or  mineral  estates  reserved  to 
the  United  States  in  the  conveyance  of 
a  surface  or  nonmineral  estate, 
excluding  Indian  lands. 

Federal  lease  means  an  onshore  oil 
and  gas  lease  issued  under  the  mineral 
leasing  laws.  It  does  not  include  Indian 
oil  and  gas  leases. 

Gas  means  any  fluid,  excluding 
helium,  either  combustible  or 
noncombustible,  that  is  produced  in  a 
natural  state  from  the  earth  and  which 
maintains  a  gaseous  or  rarefied  state  at 
ordinary  temperatiu-es  and  pressure 
conditions.  This  includes  any  fluid 
within  coal  resoiuces. 

Gas  well  means  a  well  for  which  the 
energy  equivalent  of  the  gas  it  produces, 
including  the  entrained  liquid 
hydrocarbons,  exceeds  the  energy 
equivalent  of  the  oil  it  produces. 

Geophysical  exploration  means 
activity  relating  to  the  search  for  oil  or 
gas  that  results  in  surface  disturbance  or 
disturbance  to  resources  or  land  uses.  It 
includes,  but  is  not  limited  to, 
geophysical  operations,  construction  of 
roads  and  trails  and  cross-country 
transit  of  vehicles  over  the  lands.  It  does 
not  include  core  drilling  for  subsurface 
geologic  information  or  drilling  for  oil 
or  gas.  However,  this  definition  includes 
drilling  operations  necessary  for  placing 
explosive  charges. 

H2S  public  protection  plan  means  a 
written  plan  that  provides  for  the  safety 
of  the  potentially  afiected  public  with 
regard  to  H2S  and  sulphur  dioxide 
(SO2). 
Hazardous  material:  (1)  Means  any — 
(i)  Substance,  pollutant,  or 
contaminant  listed  as  hazardous  under 
42U.S.C.  9601; 

(ii)  Hazardous  waste  defined  under  42 
U.S.C.  9601; 

(iii)  Extremely  hazardous  substances 
defined  under  40  CFR  part  355;  or 


(iv)  Nuclear  or  byproduct  material 
defined  under  42  U.S.C.  2011; 

(2)  Does  not  include  any  petroleum 
products  that  are  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  imder  42  U.S.C. 
9601  (14).  The  term  does  not  include 
natural  gas,  natural  gas  liquids,  liquified 
natural  gas,  or  synthetic  gas  useable  for 
fuel  (or  mixture  of  natural  gas  and 
synthetic  gas). 

Hazardous  substance:  (1)  Means 
any — 

(i)  Substance  designated  under  33 
U.S.C.  1321(b)(2)(A); 

(ii)  Element,  compound,  mixture, 
solution,  or  substance  designated  under 
42  U.S.C.  9602; 

(iii)  Hazardous  waste  having 
characteristics  identified  under  or  listed 
under  42  U.S.C.  6921  (but  not  including 
any  waste  the  regulation  of  which  under 
the  Sohd  Waste  Disposal  Act,  42  U.S.C. 
6901  et  seq.,  has  been  suspended  by  Act 
of  Congress); 

(iv)  Toxic  pollutant  listed  under  33 
U.S.C.  1317(a); 

(v)  Hazardous  air  pollutant  listed 
under  42  U.S.C.  7412;  or 

(vi)  Immediately  hazardous  chemical 
substance  or  mixture  with  respect  to 
which  the  Administrator  of  the 
Environmental  Protection  Agency  has 
taken  action  imder  15  U.S.C.  2606; 

(2)  Does  not  include  any  petroleum 
products  that  are  not  otherwise 
specifically  hsted  or  designated  as  a 
hazardous  substance  under  this 
definition.  The  term  does  not  include 
natural  gas.  natural  gas  hquids,  liquified 
natural  gas,  or  synthetic  gas  useable  for 
fuel  (or  mixture  of  natural  gas  and 
synthetic  gas). 

Held  by  production  means  a  lease 
term  is  extended  so  long  as  oil  or  gas  is 
produced  or  capable  of  being  produced 
in  paying  quantities  from  the  lease  or 
agreement  area  to  which  the  lease  is 
committed. 

Indian  lands  means  any  lands  or 
possessory  interest  in  lands  owned  or 
held  by  any  individual  Indian  or  Alaska 
Native.  Indian  tribe,  band,  nation, 
pueblo,  community,  rancheria.  colony, 
or  other  group,  the  title  to  which  is  held 
in  trust  by  the  United  States  or,  as  a 
matter  of  Federal  law,  is  subject  to  a 
restriction  against  alienation. 

Indian  lease  means  an  oil  and  gas 
lease  on  Indian  lands  issued  under  the 
regulations  in  Title  25  of  the  CFR  and 
approved  by  the  Secretary,  or  an 
agreement  entered  into  under  the  Indian 
Mineral  Development  Act  of  1982  (25 
U.S.C.  2102)  and  the  regulations  in  25 
CFR  part  225. 

Injection  well  means  a  well  used  to 
dispose  of  produced  water  or  used  for 


primary  or  enhanced  recovery 
operations  of  oil  or  gas. 

Interest  means  ownership  in  a  lease  or 
future  interest  lease  of  all  or  a  portion 
of  the  record  title  or  operating  rights. 

Isolating  means  using  one  or  any 
combination  of  cement,  cast  iron  bridge 
plugs,  or  retainers,  to  protect,  separate, 
or  segregate  usable  water  and  mineral 
resources. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for.  or 
extraction  and  removal  of  oil  and  gas. 

Lease  site  means  any  lands  on  which 
exploration  for.  or  extraction  and 
removal  of,  oil  or  gas  is  authorized 
under  the  lease. 

Lessee  means  any  person  holding 
record  title  or  operating  rights  in  a  lease 
issued  or  approved  by  the  United  States. 

Marketable  condition  means  lease 
products  that  are  sufficiently  bee  from 
impurities  and  otherwise  in  a  condition 
that  they  will  be  accepted  by  a 
purchaser  under  a  sales  contract  typical 
for  the  field  or  area. 

Maximum  ultimate  economic 
recovery  means  the  recovery  of  oil  and 
gas  bom  leased  lands  that  a  prudent 
operator  could  be  expected  to  make 
from  that  field  or  reservoir — 

(1)  Given  existing  knowledge  of 
reservoir  and  other  pertinent  facts;  and 

(2)  Utilizing  common  industry 
practices  for  primary,  secondary  or 
tertiary  recovery  operations. 

Meter  calibration  means  the  operation 
by  which  you  compare  meter  readings 
with  an  accepted  standard  and  when 
necessary,  adjust  the  meter  so  that  its 
readings  conform  to  that  standard. 

Meter  uncertainty  means  the  overall 
inaccuracy  of  a  flow  meter  caused  by 
the  inherent  errors  of  the  flow 
measurement  equipment. 

Minimum  royalty  means  the 
minimum  amount  of  annual  royalty  due 
under  the  lease  or  under  parts  3100 
through  3 1 90  after  production  is 
established. 

Mishandling  means  uiuneasured  or 
unaccounted-for  removal  of  production 
from  a  facility  other  than  through  theft. 

Modification  means  a  temporary  or 
permanent  change  to  the  provisions  of 
a  lease  stipulation,  condition  of 
approval,  order,  or  lease  term.  It  may 
include  an  exception  from  or  alteration 
to  a  stipulation,  condition  of  approval, 
order,  or  lease  term.  The  modified 
stipulation,  condition  of  approval, 
order,  or  lease  term  may  apply  to  all  or 
part  of  the  leasehold  or  area  covered  by 
the  original  order  or  condition  of 
aooroval. 
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National  Forest  System  Lands  (NFS) 
means  all  National  Forest  lands  reserved 
or  withdrawn  from  the  public  domain  of 
the  United  States,  or  acquired  through 
purchase,  exchange,  donation,  or  other 
means.  It  also  includes  the  National 
Grasslands  and  land  utilization  projects 
administered  by  the  U.S.  Department  of 
Agriculture,  Forest  Service,  under  Title 
ni  of  the  Bankhead-Jones  Tenant  Act  (7 
U.S.C.  1010  et  seq.),  and  other  lands, 
waters,  or  interests  administered  by  the 
Forest  Service  as  part  of  the  system 
under  16  U.S.C.  1609. 

National  Pollutant  Discharge 
Elimination  System  (NFDES)  means  a 
program  administered  by  the 
Environmental  Protection  Agency, 
primacy  State,  or  hidian  tribe,  that 
requires  permits  for  the  discharge  of 
pollutants  from  any  point  source  into 
navigable  water  of  the  United  States. 

Off-lease  measurement  means 
conducting  measurements  at  a  tank 
battery  or  measurement  facility  off  the 
lease. 

Oil  means  all  nongaseous 
hydrocarbon  substances  other  than 
those  substances  leasable  as  coal,  oil 
shale  or  gilsonite  (including  all  vein- 
type  soUd  hydrocarbons). 
I    Oil  well  means  a  well  for  which  the 
energy  equivalent  of  the  oil  it  produces 
exceeds  tie  energy  equivalent  of  the  gas 
it  produces,  including  the  entrained 
liquid  hydrocarbons. 

Operating  rights  (working  interest) 
means  any  interest  held  in  a  lease  with 
the  right  to  explore  for,  develop,  and 
produce  leased  substances. 

Operating  rights  owner  means  a 
person  who  holds  operating  rights  in  a 
lease  issued  by  the  United  States.  A 
lessee  may  also  be  an  operating  rights 
owner  in  a  lease  if  it  did  not  transfer  all 
of  its  operating  rights  in  d  lease. 

Operator  means  any  person  or  entity 
(whether  a  lessee  or  operating  rights 
owner  or  an  agent  thereof)  who  has 
stated  in  writing  to  BLM  that  it  is 
.responsible  imder  the  terms  and 
t  conditions  of  the  lease  for  the 
operations  conducted  on  the  lease  or 
portions  of  the  lease.  An  operator  need 
not  be  an  operating  rights  owner. 

Participating  area  means  the  lands 
that  contain  at  least  one  well  that  meets 
the  productivity  criteria  estabUshed  in 
an  exploratory  unit  agreement.  A 
participating  area  may  be  particular  to 
separate  producing  intervals  or  areas. 

Paying  well  means — 

(1)  On  a  lease  basis,  a  well  with 
sufficient  production  capacity  to  recover 
the  cost  of  day-to-day  operating 
expenses  with  a  profit,  no  matter  how 
small;  or 

(2)  On  a  imit  basis,  a  well  with 
sufficient  production  capacity  to  return 


a  reasonable  profit  over  the  cost  of 
drilling,  equipping,  completing  and 
operating  that  well. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
trust,  consortium,  or  joint  venture. 

Primary  element  means  the 
equipment  necessary  to  produce  a 
measiuBble  and  predictable  pressure 
drop  in  the  gas  stream.  For  orifice 
installations  this  includes  the  orifice 
plate,  orifice  plate  flanges  or  plate 
holder,  the  meter  tube  or  "run", 
thermometer  well  and  sampUng  taps, 
and  straightening  vanes. 

Produced  water  means  water 
produced  in  conjunction  with  oil  and 
gas  production. 

Producing  interval  means  the  geologic 
strata  from  which  you  extract 
hydrocarbons.  It  does  not  have  to  be  a 
recognized  United  States  Geological 
Survey  formation.  BLM  may  consider 
multiple  producing  intervals  from  a 
formation  as  one  producing  interval. 

Production  facility  means  any  header, 
piping,  treating,  or  separating 
equipment,  water  disposal  pit, 
processing  plant,  measurement  faciUty, 
or  combination  of  those  things  and 
includes  the  approved  measurement 
point  for  any  lease,  communitization 
agreement,  or  participating  area. 

Production  phase  means  that  period 
of  time  or  mode  of  operating  during 
which  crude  oil  is  deUvered  directly  to 
or  through  production  vessels  to  the 
storage  facilities  and  includes  all 
operations  at  the  facility  other  than 
those  defined  by  the  sales  phase. 

Prospectively  valuable  deposit  of 
minerals  means  any  deposit  of  minerals, 
other  than  fluid  hydrocarbons,  BLM 
determines  to  have  characteristics  of 
quantity  and  quaUty  that  make  it 
technologically  feasible  to  develop  and, 
therefore,  that  warrant  its  protection 
from  undue  damage  by  oil  and  gas 
operations. 

Public  domain  lands  means  lands, 
including  mineral  estates,  that — 

(1)  Never  left  United  States 
owmership; 

(2)  The  United  States  obtained  in 
exchange  for  public  domain  lands; 

(3)  Have  reverted  to  the  ownership  of 
the  United  States  through  the  operation 
of  the  public  land  laws;  or 

(4)  That  Congress  specifically 
identified  as  part  of  the  public  domain. 

Public  lands  means  lands  or  minerals 
that  the  United  States  may  lease  for  oil 
and  gas. 

Reclamation  means  returning 
disturbed  land  and  water  to  their  former 
uses  or  other  productive  uses  in  a  stable 
state  that  maintains  healthy  ecological 
conditions. 


Recompletion  means  reentering  your 
well  to  restore  productivity  of  the 
original  completion. 

Record  title  means  legal  ownership  of 
an  oil  and  gas  lease  recorded  in  BLM's 
records. 

Record  title  owner  means  the 
person(s)  to  whom  BLM  issued  a  lease 
or  the  person(s)  to  whom  BLM  approved 
the  transfer  of  record  title  in  a  lease. 

Routine  well  maintenance  means 
work  you  conduct  on  a  well  without 
altering  its  configuration.  It  includes 
replacing  or  repairing  malfunctioning 
equipment,  clean  out,  or  evaluation. 
This  work  includes,  but  is  not  limited 
to— 

(1)  Cutting  paraffin  and  hot  oil 
treatment; 

(2)  Changing  rods  and  tubing; 

(3)  Bailing  sand; 

(4)  Pressure  siu^reys; 

(5)  Swabbing; 

(6)  Scale  or  corrosion  treatment; 

(7)  Cahper  and  gauge  surveys; 

(8)  Removing  or  replacing  subsurface 
pumps,  packers,  or  screening  pipe; 

(9)  Riuming  well  logs; 

(10)  Fishing  objects  from  the  wellbore 
that  must  be  recovered  before  work  can 
proceed;  and 

(11)  Minor  casing  repairs. 

Sales  phase  means  that  period  of  time 
or  mode  of  operation  during  which  you 
remove  crude  oil  or  condensate  from 
storage  facilities  for  sale,  transportation 
or  other  purposes. 

Seal  means  a  uniquely  numbered 
device  that  completely  secures  either  a 
valve  or  those  components  of  a 
measuring  system  that  affect  the  quafity 
or  quantity  of  the  liquid  being 
measured. 

Secondary  element  means  the 
equipment  necessary  to  convert  the 
pr^siue  drop  created  by  the  primary 
element  into  a  flowrate  euid  a  flow 
voliune.  More  specifically — 

J4)  For  chart  recorders,  this  includes 
the  meter  manifold,  pressing  lines, 
differential  pressure  unit,  static  pressure 
element,  temperature  element,  and  chart 
recorder;  or 

(2)  For  electric  flow  computers  (EFC), 
this  includes  the  meter  manifold, 
pressure  Unes,  differential  pressure, 
static  pressure,  and  temperature 
transducers  and  flow  computer. 

Secretary  means  the  Secretary  of  the 
Interior  or  the  authorized  representative 
of  that  office. 

Shut-in  with  respect  to  wells,  means 
any  well  capable  of  producing  in  paying 
quantities  or  capable  of  service  use,  but 
not  currently  producing  or  not  being 
used. 

Spacing  means  regulating  the  number 
and  location  of  wells  in  a  field  or  area. 

Stipulation  means  additional  specific 
terms  and  conditions  in  the  lease  that 


66880 


Federal  Register/Vol.  63.  No.  232/Thursday.  December  3,  1998/Proposed  Rules 


change  the  manner  in  which  you  may 
conduct  operations  or  that  may 
otherwise  modify  the  standard  lease 
terms. 

Surface  management  agency  means 
any  agency,  other  than  BLM,  with 
jurisdiction  over  the  surface  overlying 
Federal  or  Indian  owned  minerals. 

Suspension  means  temporary  relief  of 
a  lessee's  obligation  to  perform  specific 
functions  stipulated  in  Federal  oil  and 
gas  lease  terms,  laws,  and  regulations. 

Tagging  the  plug  means  running  in 
the  hole  with  a  string  of  tubing  or  drill 
pipe  and  placing  sufficient  weight  on 
the  plug  to  ensure  its  integrity. 

Temporarily  abandoned  with  respect  to 
wells,  means  a  well  not  in  use. 

Toxic  constituents  means  substances 
in  produced  water  in  toxic 
concentration  specified  by  Federal  or 
State  regulations  that  have  harmful 
effects  on  plant  or  animal  hfe.  These 
substances  include,  but  are  not  fimited 
to,  arsenic  (As),  barium  (Ba),  cadmium 
(Cd),  hexavalent  chromium  (bCr),  total 
chromium  (tQr),  lead  (Pb),  mercury 
(Hg),  zinc  (Zn),  selenium  (Se),  benzene, 
toluene,  ethyl  benzene,  and  xylenes,  as 
defined  in  40  CFR  part  261. 

Transfer  means  any  conveyance  of  an 
interest  in  a  lease  by  assignment, 
sublease  or  otherwise.  The  definition 
includes  the  terms  assignment  and 
sublease. 

Unavoidably  lost  with  respect  to 
production,  means — 

(1)  Gas  vapors  that  are  vented  fi-om 
storage  tanks  or  other  low-pressure 
production  vessels,  unless  BLM 
determines  that  you  must  retain  or 
recover  those  vapors; 

(2)  Oil  or  gas  lost  because  of  fine 
failures,  equipment  malfunctions, 
blowouts,  fires,  or  othenvise,  when  BLM 
determines  that  the  loss  did  not  result 
fi-om  your  negligence  or  failure  to  take 
all  reasonable  measures  to  prevent  or 
control  the  loss; 

(3)  Gas  you  vent  or  flare  during 
emergencies,  short-term  well  tests, 
short-term  production  tests,  or 
otherwise  with  BLM's  prior  written 
approval;  and 

(4)  Oil  which  you  may  dispose 
without  incurring  a  royalty  obligation 
when  BLM  has  first  determined  it  to  be 
waste  oil  and  to  have  no  economic 
vedue. 

Underground  injection  control  (UIC) 
program  means  a  program  the 
Environmental  Protection  Agency, 
primacy  State,  or  hidian  Tribe 


administers  under  the  Safe  Drinking 
Water  Act  (42  U.S.C.  SOOf  et  seq.),  to 
ensure  that  subsurface  injection  does 
not  endanger  undergroimd  sources  of 
drinking  water. 

Unit  agreement  means  a  BLM- 
approved  agreement  to  cooperatively 
explore,  develop,  operate  and  share 
production  of  all  or  part  of  an  oil  or  gas 
pool,  field  or  like  area,  including  at  least 
one  Federal  lease,  without  regard  to 
lease  boundaries  and  ownership. 

Unit  area  means  all  committed  leases, 
other  committed  tracts  and  unleased 
Federal  lands  included  in  a  BLM- 
approved  unit.  The  imit  area  excludes 
any  uncommitted  tracts  within  the 
external  boundaries  of  the  unit. 

Unit  operator  means  the  person  who 
has  stated  in  writing  to  BLM  that  the 
interest  ovraers  of  the  committed  leases 
have  designated  it  as  operator  for  the 
unit  area. 

Unitized  substances  means  all  oil  and 
gas  production  that  meets  productivity 
criteria  or  all  oil  and  gas  production 
from  established  participating  areas. 

Usable  water  means  water  Uiat 
contains  less  than  10,000  parts  per 
million  (ppm)  of  total  dissolved  solids. 

Variance  means  a  BLM-approved 
alternative  that  meets  the  intent  of,  and 
allows  you  to  comply  with,  a  provision 
or  standard  of  parts  3100  through  3190. 

Waiver  means  a  BLM-granted 
permanent  exemption  fi-om  a  lease 
stipulation,  condition  of  approval, 
order,  lease  term  for  the  entire 
leasehold,  or  area  covered  by  the 
original  order  or  condition  of  approval. 
Waste  means  your  act  or  failure  to  act 
that  is  not  sanctioned  by  BLM  as 
necessary-  for  proper  development  and 
production  and  that  results  in — 

(1)  A  reduction  in  the  quantity  or 
quality  of  oil  and  gas  ultimately 
producible  from  a  reservoir  imder 
prudent  and  proper  operations; 

(2)  Avoidable  surface  loss  of  oil  or 
gas;  or  (3)  An  avoidable  change  in  the 
quality  or  quantity  of  produced  oil  or 
gas  which  may  result  in  a  reduced  value 
of  such  production. 

Waste  oil  means  oil  or  condensate  that 
BLM  determines  has  no  economic  value 
because  it  is  of  such  poor  quality  that  it 
cannot  be  treated  and  placed  in  a 
marketable  condition  with  existing  or 
modified  lease  facilities  or  portable 
equipment  and  cannot  be  profitably  sold 
to  a  reclaimer. 

Workover  means  operations  you 
conduct  to  maintain,  restore,  or  increase 
production  or  serviceability  of  a  well  in 
its  present  completion  interval. 


Zones  known  to  contain  hydrogen 
sulfide  (H2S)  means  a  geological 
formation  in  a  field  where  prior  drilling, 
logging,  coring,  testing,  or  producing 
operations  have  confirmed  that  H2S- 
bearing  zones  will  be  encountered  that 
contain  100  ppm  or  more  of  H2S  in  the 
gas  stream;  and  Zones  reasonably 
expected  to  contain  H2S  means 
geological  formations  in  the  area  which 
have  not  had  prior  drilling,  but  prior 
drilling  to  the  same  formations  in 
similar  field(s)  within  the  same  geologic 
basin  indicates  there  is  potential  for  100 
ppm  or  more  of  H2S  in  the  gas  stream. 

§  31 01 .8    Reference  material. 

(a)  Matter  incorporated  by  reference. 
There  are  industry  pubfications  in  part 
3100  that  are  incorporated  by  reference. 
These  pubUcations  are  not  specifically 
set  out  in  the  regulatory  text  but  only 
referenced.  The  referenced  material  is 
part  of  the  regulations  in  parts  3100 
through  3190  and  you  must  comply 
with  it.  BLM  considers  cited  American 
Petroleum  InsUtute  (API)  recommended 
practices  to  be  mandatory.  Material  is 
incorporated  as  it  exists  in  the  specific 
document  cited  and  BLM  will  publish  a 
notice  of  any  change  in  the  material  in 
the  Federal  Register.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

(b)  Accessibility  of  materials.  You 
may  purchase  copies  of  the  referenced 
materials  firom  the  American  Petroleum 
Institute,  Order  Desk,  1220  L  Street, 
N.W.,  Washington.  D.C..  20005.  Certain 
out-of-print  or  withdrawn  API 
publications  may  be  purchased  from 
Global  Engineering  Documents,  15 
Inverness  Way  East,  P.O.  Box  1154, 
Englewood,  Colorado,  8OI5O-II54!  You 
may  inspect  copies  at  the  Bureau  of 
Land  Management,  Regulatory  Affairs 
Group,  Room  401, 1620  L  Street,  N.W. 
Washington,  DC.  20036  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.,  N.W.,  Suite  700. 
Washington,  D.C. 

(c)  Table  of  material  incorporated  by 
reference.  The  following  table  sets  out 
publications  that  are  incorporated  by 
reference.  The  first  column  sets  out  the 
name  of  the  publication  and  where  you 
may  purchase  it.  The  second  column 
lists  the  section(s)  of  these  regulations 
in  which  the  publication  is  referenced. 
The  second  column  is  for  information 
only  and  may  not  be  all  inclusive. 
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Name  of  material  {vendor) 


43  CFR  section  wtiere  the  material  Is  in- 
corporated 


(1)  API  RP  55,  "Recommended  Practices  for  Conducting  Oil  and  Gas  Producing  and  Gas  Process- 
ing Plant  Operations  involving  Hydrogen  Sulfide",  Second  Edition,  February  15,  1995  (API  Docu- 
ments). ^  .  _ 

(2)  API  RP  12R1,  "Recommended  Practice  for  Setting,  Maintenance,  Inspectwn,  Operation  and  Re- 
pair of  Tanks  in  Production  Sen/ice",  Fifth  Edition,  August  1997  (API  Documents). 

(3)  API  Manual  of  Petroleum  Measurement  Standards  (MPMS).  Chapter  3.1  A,  "Standard  Practice  for 
the  Manual  Gauging  of  Peti'oleum  and  Peti-oleum  Products",  First  Edition,  December  1994  or  API 
MPMS  Chapter  3.1  B,  "Standard  Practice  for  Level  Measurement  of  Liquid  Hydrocarbons  in  Sta- 
tionary Tanks  by  Automatic  Tank  Gauging".  First  Edition,  April  1992  (Reaffirmed  January  1997). 

(API  Documents).  -^    ,     ^   ^ 

(4)  API  MPMS,  Chapter  2.2A,  "Measurement  and  Calibration  of  Upright  Cylindrical  Tanks  by  the 
Manual  Tank  Strapping  Method".  First  Edition,  February  1995  (API  Documents). 

(5)  API  MPMS,  Chapter  2.2B,  "Calibration  of  Upright  Cylindrical  Tanks  Using  the  Optical  Reference 
Une  Method".  First  Edition,  March  1989  (Reaffimied  May  1996)  (API  Documents). 

(6)  API  MPMS,  Chapter  18.1.  "Measurement  Procedures  for  Cnxle  Oil  Gathering  from  Small  Tanks 
by  Truck",  Second  Edition.  April  1997  (API  Documents). 

(7)  API  MPMS  Chapter  8.1.  "Standard  Practice  for  Manual  Sampling  of  Petroleum  and  Petroleum 
Products".  Third  Edition,  October  1995,  (ASTM  D4057),  or  Chapter  8.2,  "Sampling  of  Liquid  Peti-o- 
leum and  Petroleum  Products".  Second  Edition.  October  1995  (AfOSI/ASTM  D4177)  (API  Docu- 

merits).  ■    ,r.      ix   ^ 

(8)  API  MPMS.  Chs^er  9.1.  "Hydrometer  Test  Method  for  Density,  Relative  Density  (Speoflc  Grav- 
ity), or  API  Gravity  of  Crude  Petroleum  and  Liqukl  Petroleum  Products",  (ANSI/ASTM  D1298), 
Jurie  1981  (Reaffirmed  October  1992)  (API  Documents). 

(9)  API  MPMS,  Chf^r  7.1.  "Static  Temperature  Determination  Using  Mercury-lrvGlass  Tank  Ther- 
mometers". First  Edition.  February  1991.  (Reaffirmed  htovember  1996)  (API  Documents). 

(10)  API  MPMS  Chapter  10.4.  "Determination  of  Sediment  and  Water  in  Crude  Oil  by  the  Centnfuge 
Method  (FieW  Procedure)",  Second  Edition.  May  1988  (ASTM  D96-88)  (Reaffimfied  May  1998) 

(API  Documents).  „  ^^^  r-    ■       _*» 

(11)  API  Specification  1 1N.  "Specification  for  Lease  Automatic  Custody  Transfer  (LACT)  Equpmenr. 
Fourth  Edition,  Hoverrbw  1 .  1994  (API  Documents). 

(12)  API  MPMS.  Chapter  6.1.  "Lease  Automatic  Custody  Transfer  (LACT)  Systems".  Second  Edition, 
May  1991  (Reaffirmed  July  1996)  (API  Documents). 

113)  API  MPMS,  Chapter  12.2.  "Cakxilation  of  Liquid  Peti^oteum  Quantities  Measured  by  Turbine  or 
Displacement  Meters".  First  Edition.  September  1981  (Reaffirmed  May  1996)  (API  Docunnents). 

h4)  API  MPMS.  Chapter  11.1.  Volume  I,  "Table  5A— Generalized  Crude  Oils  and  JP-4,  Correction 
of  Observed  API  Gravity  to  API  Gravity  at  60  »F."  "Table  6A— Generalized  Cmde  Oils  and  JP-4, 
Correction  of  Volume  to  60  'F  Against  API  Gravity  at  60  -F."  (ANSI/ASTM  D  1250-80),  (IP  200) 
(API  Standard  2540)  August  1980  (Reaffirmed  October  1993)  (API  Documents  or  ASTM  Docu- 

merits).  _  .,_,  ,  _,  _     j. 

<15)  API  MPMS.  Chapter  11.2.1.  "Compressibility  Factors  for  Hydrocarbons:  0-90"  API  Gravity 
i    Range".  First  Edition.  August  1984  (Reaffirmed  May  1996)  (API  Documents). 
1(16)  API  MPMS.  Chapter  14.3.  "Orifice  Metering  of  Natural  Gas  and  Other  related  Hydrocarbon 

FluWs".  Second  Edrtion.  September  1985  (ANSI/API  2530)  (Gtobal  Documents). 

(17)  API  MPMS  Chapter  14.3.  Part  2.  "Specification  and  Installation  Requirements".  Third  Ed«ion. 
February  1991.  Reaffinned  May  1996  (ANSI/API  2530.  Part  2. 1991)  (API  Documents). 

(18)  API  MPMS.  Chapter  14.3.  Part  3.  "Natural  Gas  Applications".  Third  Edition,  August  1992  (API 
Documents). 

(19)  API  MPMS,  Chapter  20.1.  "Alkxation  MeasuremenT.  First  Edition.  September  1993  (API  Docu- 

(20)  API  MPMS  Chapter  14.1  "Collecting  and  Handling  of  Natural  Gas  Samples  for  Custody  Trans- 
fer. Fourth  Edition.  August  1993"  (API  Documents). 

(21)  API  Bulletin  E3.  "Well  Abandonment  and  Inactive  Well  Practices  for  U.S.  Expkxation  and  Pro- 
duction Operations.  Environmental  Guidance  Document".  First  Edition,  January  1993  (Section  2) 

(API  Documents).  _       ......_        « ..«^„ 

(22)  API  RP  49,  "Recommended  Practices  For  Safe  Drilling  of  Wells  Containing  Hydrogen  Sulfide  . 
Second  Edition.  April  15. 1987  (Gtobal  Documents). 

(23)  API  RP  53,  "Recommended  Practice  for  Btowout  Prevention  Equipment  Systems  for  Dnllmg 
Wells",  Third  Edition,  March  1997  (API  Docunwnts). 

(24)  API  RP  54.  "Recommended  Practice  for  Occupational  Safety  for  Oil  and  Gas  Well  DnMing  and 
Senricing  Operations."  Second  Edition,  May  1 .  1992  (API  Documents). ^^^ 


315123(b)  and  (d). 

315320(a). 
315320(e). 


315320(b). 
315320(b). 
315320(c). 
315320(d). 

315320(f)  and  3153.31. 

315320(g). 
315320(h)  and  3153.31. 

3153.30(b)(1). 

3153.30  (a),  (b)(2)  and  3153.32(a). 

3153.32(d)(1)  and  3153.37(b)(1). 

3153.32(d)(2). 

3153.32(d)(3). 

315420(a)(1). 

315420(a)(2)  and  3154.40(a)(1). 

315421. 

3154.32  (a)  and  (b). 

3154.70(c). 

315922(a). 

3145.41(a).  3145.44  (a)  and  (d). 
3145.30(c)  and  3145.33(a)(2). 
3145.31  and  3145.34(a). 


{3101.10   What  do  the  regulations  in  parts 
SI  00  through  3190  cover? 

(a)  These  regiilations  apply  to  the 
leasing  of  Federal  lands  for  oil  and  gas. 
These  regulations  also  provide  the 
operational  requirements  associated 
with  the  exploration,  development  and 
production  of  oil  or  gas  on  both  Federal 
and  Indian  lands. 


(b)  The  regulations  relating  to  site 
secnirity.  measurement,  reports  of 
operation  activities,  and  assessments  or 
penalties  for  noncompUance  with  the 
requirements  apply  to  your  wells  or 
faciUties  on  State  or  privately-owned 
mineral  lands  committed  to  an 
agreement  approved  by  the  Department 
of  hiterior.  such  as  a  unit  or 


commimitization  agreement,  in  which 
Federal  lands  or  bidian  lands  share  in 
production. 

(c)  Notwithstanding  the  regulations  in 
title  25  of  the  CFR  concerning  oil  and 
gas  operations  on  Indian  leaseholds,  the 
regulations  in  this  part  govern  with 
respect  to  your  conduct  of  oil  and  gas 
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operations,  acts  of  noncompliance,  and 
BLM's  jurisdiction  and  authority. 

(d)  These  regulations  do  not  apply  to 
Osage  Indian  lands. 

§3101.11    Who  must  comply  wtthttie  lease 
terms,  regulations,  orders  and  Notices  to 
Lessees  (NTL's)  BLM  issues? 

Interest  owners  and  operators  must 
comply  with  the  lease  terms,  regulations 
and  BLM's  orders  and  NTL's.  Their 
agents,  contractors  or  subcontractors 
must  also  comply.  The  interest  owner 
and  operator  are  responsible  if  they  do 
not  comply. 

§  31 01 .1 2    As  a  record  title  o«vner,  wtiat  are 
my  obligations? 

(a)  You  are  responsible  for  all 
performance  on  the  lease,  including 
paying  any  rent  and  royalty  due.  If  there 
is  more  than  one  record  title  or 
operating  rights  owner,  each  of  you  is 
jointly  and  severally  liable  for 
nonmonetary  lease  obligations, 
including  the  obligation  to  protect  the 
lease  from  drainage  and  to  pay 
compensatory  royalty  that  may  be  owed. 
You  also  are  jointly  and  severally  liable 
for  plugging  and  abandonment 
obligations  that  accrue  while  you  hold 
your  record  title  interest.  This  means 
that  if  you  own  a  50  percent  record  title 
interest  in  the  lease,  BLM  may  hold  you 
responsible  for  100  percent  of  the  lease 
obligations  if  your  joint  owner(s) 
defaults.  However,  for  monetary 
obligations,  such  as  paying  rent  and 
royalty,  your  obligation  is  proportionate 
to  your  interest.  Therefore,  if  you  own 
25  percent  of  the  record  title  interest, 
you  are  liable  for  only  25  percent  of  the 
rental  and  royalty  on  production. 

(b)  You  are  ultimately  responsible  for 
compliance  with  the  lease  terms  and 
conditions  regardless  of  who  conducts 
actual  lease  operations. 

§3101.13    As  an  operating  rights  owner, 
what  are  my  rights  and  obligations? 

(a)  You  have  the  right  to  enter  the 
leased  lands  to  conduct  drilling  and 
related  operations  including  producing 
oil  or  gas,  according  to  the  lease  terms. 

(b)  You  have  the  right  to  authorize 
another  party  to  conduct  operations  on 
the  lease. 

(c)  You  are  jointly  and  severally  liable 
with  the  other  record  title  or  operating 
rights  holders  in  the  lease  for  all 
nonmonetary  lease  obligations 
pertaining  to  that  portion  of  the  lease 
subject  to  your  operating  rights,  and 
proportionately  hable  for  monetary 
obhgations  with  other  operating  rights 
holders  for  that  portion  of  the  lease 
subject  to  your  operating  rights. 


§  3101.14    Does  BLM  warrant  title  to  the  oil 
and  gas  deposits  when  It  Issues  a  lease  or 
approves  subsequent  lease  actions  or  lease 
operations? 

If  BLM  issues  a  Federal  oil  and  gas 
lease  or  approves  your  application 
under  parts  3100  through  3190,  the 
United  States— 

(a)  Does  not  make  any  warranty  of 
title,  either  express  or  implied,  to  the  oil 
and  gas  deposits; 

(b)  Is  under  no  obligation  to  you  to 
either  discover  or  dispose  of  any  other 
person's  claims  to  the  oil  and  gas 
deposits  or  assume  any  obligation  to 
defend  the  oil  and  gas  lease  against  any 
claims;  and 

(c)  Does  not  warrant  or  certify  that 
you  hold  legal  or  equitable  title  to  your 
leases  which  would  entitle  you  to 
conduct  drilling  operations. 

§3101.15    Must  I  give  BLM  Information  and 
documentation  about  my  lease? 

You  must  give  BLM  any  information 
or  documentation  that  BLM  requests  to 
properly  administer  your  lease  or  to 
determine  your  compliance  with 
applicable  laws  and  regulations.  This 
information  may  include,  but  is  not 
limited  to,  information  about  yoiu-  lease 
operations  or  production. 

§3101.16    What  requirements  must  I  follow 
In  addition  to  the  regulations  in  parts  3100 
through  3190? 

BLM  may — 

(a)  Include  lease  stipulations  to 
minimize  the  impacts  or  interference 
that  oil  and  gas  operations  may  cause  to 
other  resource  values,  land  uses  or 
users.  BLM  will  provide  notice  of  the 
stipulations  on  oil  and  gas  lease  parcels 
before  any  of  the  lands  are  offered  for 
lease.  You  agree  to  the  stipulations 
attached  to  the  parcel  offered  for  lease 
when  you  bid  on  a  competitive  lease 
parcel  or  file  a  noncompetitive  lease 
offer.  Stipulations  become  a  part  of  the 
terms  of  your  lease  and  replace  any 
inconsistent  provisions  of  the  standard 
lease  form  at  the  time  of  lease  issuance. 
You  must  comply  with  the  stipulations 
for  all  actions  you  take  on  the  lease. 
Some  examples  of  common  stipulation 
types  include — 

(1)  Limitations  on  when  you  may 
conduct  operations; 

(2)  No  surface  occupancy; 

(3)  Other  surface  ^se  restrictions;  and 

(4)  Requirements  to  join  an  approved 
agreement. 

(b)  Impose  conditions  of  approval  on 
the  granting  of  required  permits  or 
authorizations  that  are  reasonable  and 
necessary  for  the  protection  of  resources 
and  other  uses  of  the  land  and  which 
are  consistent  with  lease  rights; 

(c)  Issue  NTL's  to  provide  information 
or  explanation  as  to  how  the  regulations 


in  this  part  apply  to  your  lease 
operations,  or  to  provide  alternative 
methods  to  meet  the  requirements  of 
these  regulations; 

(d)  Issue  written  or  oral  orders  to  you 
for  specific  lease  operations.  BLM  will 
confirm  an  oral  order  in  writing; 

(e)  Require  tests  and  surveys  to — 

(1)  Determine  the  presence,  quantity, 
and  quality  of  oil.  gas,  other  minerals, 
or  the  presence  or  quality  of  water; 

(2)  I>etermine  the  amount  and/or 
direction  of  deviation  of  any  well  fi-om 
the  vertical; 

(3)  Determine  the  relevant 
characteristics  of  the  oil  and  gas 
reservoirs  penetrated;  and 

(4)  Demonstrate  the  mechanical 
integrity  of  the  dovrahole  equipment; 
and 

(f)  Require  you  to  provide  other 
information  required  for  proper 
administration  of  your  lease. 

§3101.17    May  BLM  establish  development 
and  production  requirements  for  my  lease? 

(a)  BLM  may  direct  you  to  drill  and 
produce  wells  that  vdll  reasonably  and 
timely  develop  your  lease  in  accordance 
with  good  economic  practices. 

(b)  After  you  receive  written  notice 
fi-om  BLM,  you  must  drill  and  produce 
all  wells  BLM  determines  necessary  to 
diligently  develop  your  lease. 

§3101.18    Will  I  be  responsible  for 
compensating  the  United  States  or  Indian 
lessor  If  nny  lease  Is  being  drained  of  oil  and 
gas  by  wells  on  adjacent  tracts? 

You  are  responsible  for  protecting  the 
United  States  or  Indian  lessor  from 
losses  of  royalty  due  to  drainage  if  it 
would  be  economic  to  drill  a  protective 
well,  as  further  provided  in  §  (to  be 
specified  in  the  final  rule]. 


§3101.19    May  i  obtain  relief  from  the 
requirements  of  the  regulations  in  parts 
3100  through  3190  or  other  requirements 
BLM  developed? 

(a)  BLM  may  grant  you  a  variance  to 
these  regulations  if  your  proposal  meets 
or  exceeds  the  objectives  of  the 
regulations  involved.  BLM  may  not 
waive  statutory  requirements. 

(b)  BLM  may  waive,  except  or  modify 
stipulations,  conditions  of  approval, 
orders,  or  terms  of  the  lease  if  you 
submit  a  written  request  and  if— 

(1)  BLM  determines  the  reason  for  the 
stipulation,  condition  of  approval, 
order,  or  term  of  the  lease  is  no  longer 
valid;  or 

(2)  You  propose  an  alternative  that 
meets  or  exceeds  the  intent  of  the 
stipulation,  condition  of  approval, 
order,  or  term  of  the  lease. 

(c)  If  BLM  determines  that  a  waiver, 
exception  or  modification  to  a  lease 
stipulation  is  an  issue  of  major  public 


Proprietary  or 
BLM  larxl  use 
Surface  use  p 
Special  Use  / 
Release  of  ha 
Underground 
Spill  Preventi< 
Wortter  safety 
Late  payment 
Procedures  fc 
Disposal  of  re 
National  Envii 
Appeal  BLM  < 
Appeal  FSde 
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concem,  BLM  will  post  the  change  for 
at  least  30  days  to  allow  pubUc  review. 
BLM  will  post  the  change  in  the  BLM 
office  with  jurisdiction  over  the  land  in 
the  lease  and  make  it  available  for 
posting  in  the  local  surface  mfinagement 
^ency  ofEice  before  approval. 

(d)  BLM  will  not  waive,  modify  or 
grant  exceptions  to  stipulations  to  a 
lease  covering  lands  managed  by 
another  Federal  agency  without  that 
agency's  concurrence. 

(e)  BLM  will  not  process  requests  for 
exceptions  to  lease  stipulations, 
conditions  of  approval  or  orders  that 
concem  surface  use  on  National  Forest 


System  (NFS)  lands.  You  must  submit 
requests  for  these  exceptions  to  the 
Forest  Service  (FS). 

§3101^    When  vvill  BLM  consider  a 
document  filed? 

BLM  considers  any  document 
required  by  law,  regulation  or  decision 
to  be  timely  filed  — 

(a)  When  the  BLM  ofEice  where  it 
must  be  filed  receives  it  on  or  before  the 
date  it  is  due  during  regular  business 
hours;  or 

(b)  If  the  BLM  office  is  officially 
closed  on  the  due  date,  the  next  day  the 
office  is  open  to  the  public.  BLM  State 


Offices  and  the  lands  they  administer 
are  identified  in  43  CFR  1821.2. 

f  31 01 .21    Are  there  other  requirements 
that  affect  oii  and  gas  operalkMis  on  Federal 
or  Indtan  lands? 

You  will  find  most  of  the 
requirements  that  aSect  oil  and  gas 
leasing  (for  Federal  lands)  and 
operations  (for  Federal  and  Indian 
lands)  in  this  part.  However,  some  BLM 
requirements  are  covered  under  other 
sections  of  tide  43  of  the  CFR.  The 
following  table  lists  some,  but  not  all,  of 
the  other  regulations  that  may  apply  to 
your  lease — 


RigMs-of-way  across  BLM  managed  surface 


Production  and  royalty  reporting  requirements,  and  late  payments— Minerals  Management  Service 

(MMS). 
Indian  oil  and  gas  leasing— Bureau  of  Indian  Affairs 


Proprietary  or  confidential  information  and  Freedom  of  Information  Act  requests 

BLM  land  use  planning 

Surlace  use  plans— FS 

Special  Use  Authorizations— FS.  (in  lieu  of  Rights  of  Way)  

Release  of  hazardous  sut)stances— Environmental  Protection  Agency  (EPA)  

Urxlerground  Ir^ection  Control  permits— EPA  

Spill  Prevention  Control  and  Countermeasure  plan— EPA  ...._ 

Woriter  safety— Occupational  Safety  and  Health  Administration 

Late  paymerjts— MMS  

Procedures  for  Trit)es  to  request  payment  under  cooperative  agreements  

Disposal  of  reserved  minerals  under  the  Act  of  July  17,  1914  and  Stockraising  Homestead  Act 

National  Environmental  Policy  Act 

Appeal  BLM  decisions 

Appeal  FS  decisions .^^™^^^^^^^™™^^^«™^^^™^ 


43  CFR  part  2800 


30  CFR  parts  200  through  243. 

25  CFR  parts  211.  212,  213,  225  and 

227. 
43  CFR  part  2. 
43  CFR  part  1600. 
36  CFR  part  228. 
36  CFR  parts  212  and  251. 
40  CFR  part  302. 
40  CFR  parts  144  and  146. 
40  CFR  part  112. 

29  CFR  part  1910. 

30  CFR  part  202. 

43  CFR  part  12,  sutsparts  A  and  C. 

43  CFR  parts  3813  and  3814. 

40  CFR  part  1500. 

43  CFR  parts  4  and  1840. 

36  CFR  parts  215,  217  and  251 . 


§3101^    May  I  appeal  BLM's  decisions 
under  parts  3100  through  3190? 

Any  person  adversely  affected  by  a 
BLM  decision  imder  parts  3100  through 
3190  may  appeal  the  decision  under  43 
CFR  parts  4  and  1840. 

Subpart  3102— Recordkeeping 
Recordkeeping 

§3102.10    What  records  must  I  l(eep? 

I    (a)  You  must  keep  accurate  and 
iqomplete  records  on  all  lease 
operations,  such  as,  drilUng,  testing, 
producing,  redrilling,  deepening, 
repairing,  plugging  back,  and 
abandoning  wells,  and  other  matters 
pertaining  to  well  operations.  For 
£aciUties  and  equipment,  also  keep 
required  schematic  diagrams.  You  must 
keep  any  records  related  to  production 
accountability  BLM  may  require. 

(b)  You  must  submit  or  make 
available  complete  and  accurate  records 


Record 


(a)  Bond 


to  BLM  when  we  request  you  to  do  so. 
Whenever  you  submit  data,  information 
or  notification  to  BLM,  you  are 
certifying  that  it  is  accurate. 

§  31 02.1 1    How  long  must  I  Iceep  records? 

(a)  If  you  are  a  record  title  owner,  an 
operating  rights  owner,  or  a  designee  for 
a  Federal  lease,  you  must  keep  accurate 
and  complete  records  that  pertain  to  all 
Federal  lease  operations,  for  seven  years 
fi-om  the  date  you  generated  the  record 
unless  the  time  is  extended  under  30 
CFR  212.50. 

(b)  If  you  are  the  lessee,  operator, 
revenue  payor,  or  other  person  under  30 
U.S.C.  1713(a)  for  Indian  leases,  you 
must  keep  all  records  that  pertain  to 
Indian  lands  for  six  years  from  the  date 
you  generated  them,  or  such  longer 
period  authorized  under  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982,  as  amended  (FOGRMA)  (30  U.S.C. 
1701  etseq.). 


When  to  sutxnit 


Within  30  calendar  days  of  fiHng  an  Applications  for  Per- 
mits to  Drill  (APD).  Until  an  accepted  bond  is  in  place, 
your  APD  cannot  be  approved. 


Subpart  3103— Reports,  Submissions, 
and  Notifications 

Reports,  Submissions  and  Notifications 

$3103.10    What  reports  and  notifications 
must  I  submit  to  BLM? 

The  following  table  includes  the  most 
common  records  you  must  keep,  reports 
you  must  submit,  notifications  you  must 
provide  BLM,  and  when  you  must 
submit  them.  The  local  BLM  office  may 
adjust  notification  and  submittal  times. 
When  a  specific  form  is  required,  BLM 
may  approve  alternative  methods  of 
data  submission.  The  records  that  do 
not  require  a  specific  BLM  form,  but 
that  you  still  must  submit,  are  marked 
"None."  You  also  may  be  required  to 
submit  other  records,  reports  and 
notifications  not  Usted  in  the  following 
table,  but  that  are  required  by  the 
regulations  in  this  part. 


On  form 


3000-4 


See 


§§3107.12.  3107.40  and  3107.56. 
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Record 


(b)  Bond  or  rider  to  State  or  na- 
tionwide tXMid. 


When  to  subniit 


(c)  Terms  and  condHions  for  corv 
ducting  geoptiysicaJ  exptoration 
operations. 

(d)  Geophysical  exptoration  com- 
pietion  reporL 

(e)  Competitive  lease  bid 

(0  Offer  to  lease 


(g)  Assignment  of  record  title  in- 
terest 

(h)  Transfer  of  operating  rights  In- 
terest (sublease). 

(i)  Constrxjction  start-up  notice  .... 

(D  Spud  notice 

(k)  Electric  and  other  logs  ain  on 
your  well. 

(I)  Completion  or  Recompletion 
report. 

(m)  Running  surface  casing  and 
BOP  test  notice. 

(n)  Drill  Stem  Tests  or  other  tests 

(o)  Removal  of  drilling  fluids  be- 
fore reserve  pit  closure  notice. 

(p)  Action  to  con-ect  or  contain  an 
emergency. 

(q)  Subsequent  report  of  addi- 
tional well  operations. 

(r)  Production  start-up  notice 


(s)  H2S  corx^entrations  at  produc- 
tion facilities. 


(t)  H2S  Public  Protection  Plan  

(u)  Site  security  plans 

(v)  Seal  numbers,  wtiere  tfie 
seals  were  used,  date  and  rea- 
son for  installation  and  renwval. 

(w)  Site  facility  diagrams 


(X)  Reports  of  theft  or  mis- 
handling production. 

(y)  Tank  or  strapping  tables 

(z)  Notk»  of  LACT  Meter  Proving 

(aa)  LACT  meter  proving  report  .. 

(bb)  Run  tickets,  gas  charts 

(cc)  Records  on  installation, 
maintenarx»,  repair,  inspec- 
tion, and  testing  of  metering 
systems. 

(dd)  Notice  of  gas  meter  proving 
or  calibration  schedule. 

(ee)  Leak  detectkin  system  notk» 

(ff)  Produced  water  pit  completion 
notKe. 

(99)  Spill  or  acckJent  reports  

(hh)  Spill  or  accktent  reports  

(ii)  Well  abandonment  notk» 


Within  five  business  days  of  filing  a  Notice  of  Intent  (NOI) 
or  Pennit  Applkatton  to  Conduct  Geophystoal  Expto- 
ratton  Operattorw.  Your  NOI  cannot  be  approved  with- 
out an  accepted  bond  or  rider  to  an  existing  accepted 
bond. 

Return  it  to  the  BLM  office  having  jurisdtotkxi  over  the 
land  in  the  appicatnn  prior  to  starting  operattons. 

Within  30  calendar  days  after  you  con^te  geophyskal 
operatkxis,  including  redamatton  activities. 

On  the  day  of  the  sale  for  each  parcel  that  you  were  the 
winning  bkJder. 

Within  a  reasonable  time  from  the  date  of  executkyi  by 
the  offeror  or  offk:ial  representative. 

Within  90  calendar  days  of  executton  by  the  assignor.  Fil- 
ing it  later  can  lead  to  unnecessary  delays  while  BLM 
requests  addittonal  informatk)n. 

Within  90  calendar  days  of  executton  by  the  transferor. 
Filing  it  later  can  lead  to  unnecessary  delays  wtiile 
BLM  requests  addittonal  informatton. 

At  least  48  hours  before  you  start  constructton 

At  least  24  hours  before  spudding  

Within  30  calendar  days  after  you  run  togs  .............""..."!." 

Within  30  calendar  days  after  you  comptete  or  recom- 
ptote  your  well. 

At  least  12  hours  before  you  mn  surface  casing  and  be- 
fore conducting  BOP  tests. 

Within  30  calendar  days  after  you  conduct  tests 

At  least  24  hours  before  you  remove  fluids  from  the  re^ 
sen/e  pit. 

Within  48  hours  after  the  emergency  occurs 

Within  30  calendar  days  after  you  alter  an  existing  well 
bore.  Within  30  calendar  days  after  you  complete  ap- 
proved actions  when  BLM  requests  a  report. 

Not  later  than  five  business  days  after  you  begin  produc- 
tton.  or  resume  production  after  shutting  In  your  well 
for  90  calendar  days  or  more. 

Within  five  calendar  days  whenever  tests  reveal  a  con- 
centi-ation  of  20  ppm,  or  greater  (unless  previously  re- 
ported). Within  five  business  days  whenever  the  HjS 
concenti-ation  changes  by  5  percent  or  more  from  a 
previously  reported  test. 

Within  60  calendar  days  after  the  criteria  of  §3151  23(d) 
apply. 

Within  five  business  days  after  BLM  requests  a  plan 

Within  five  business  days  after  BLM  requests  a  report  .... 


On  form 


3000-4a 
3104-8a 


3150-4a 

3150-5  .. 
3000-2  .. 
3100-11 
3000-3  .. 

3000-3a  . 


Orally 
Orally 
None  . 


3160-4 
Orally  ... 


None  . 
Orally 


Within  60  calendar  days  after  you  comotete  constmction 
first  produce,  or  include  a  well  on  committed  non-Fee^ 
eral    lands    in    a    Federally    supervised    unit    or 
communiWzation  agreement,  whtohever  happens  first 
Within  24  hours  after  you  discover  the  theft  or  mis- 
handling. 
Within  five  business  days  after  BLM  requests  a  copy 
At  least  five  business  days  before  proving  sales  or  aiich 

cation  meters. 
Wimin  10  business  days  after  you  prove  the  LACT  meter 
Within  five  business  days  after  BLM  requests  a  copy 
Within  five  business  days  after  BLM  requests  a  copy 


At  least  10  business  days  before  you  conduct  the  provino 
or  first  scheduled  calibration. 

At  least  two  business  days  before  you  install  a  produced 
water  pit  liner. 

At  least  two  business  days  before  you  use  a  produced 
water  pit 

Within  24  hours  after  the  acckJent  or  spill 

In  writing  within  10  business  days  after  the  spill  or  aixi^ 
dent  occurs. 

At  least  24  hours  before  you  start  approved  plugging  op- 
erations. BLM  may  grant  oral  approval  if  you  request  it.. 


None  ... 
3160-5 

3160-5 

3160-5 


None 

None 
Norte 


None 


Orally 

None  . 
Orally 


None 
None 
None 


None  . 

Orally 

Orally 

Orally 
None  . 

Orally 


Qaa 


§§3108.10  and  3108.13. 


§3112.11. 

§§31 12.20  and  31 13.40. 

§3122.15. 

§3123.20. 

§3129.30 

§3129.30. 

Subpart  3145. 
Subpart  3145. 
§§3145.22  and  3145.54. 

§§3145.22  and  3145.54. 

§§3145.30  and  3145.33. 

§3145.22. 
Subpart  3145. 

§3145.52. 

§3145.54. 

§3151.12. 

§3151.20. 


§3151.23. 

§3152.50. 
§3152.50. 


§3152.51. 


§3152.80. 

§3153.20. 
§3153.32. 

§3153.37. 

§§3153.40  and  3154.30. 

Subparts  3153  and  3154. 


§3154.32. 
§3155.15. 

§§3155.15  and  3155.16. 

§3156.11. 
§3156.12. 

§3159.21. 


Form  Descrip 

Form  3000- 
Geothermal  L 

Form  3000- 
Geothermal  E 

Form  3104- 
Nationwide  C 
Rider. 

Form  315a 
Conditions  fc 
Conduct  Oil ) 
Exploration  ( 

Fonn  3150 
([x>mpletion  c 
Operations. 

Form  3000 
Gas  or  Geoth< 

Form  3100 
Lease  for  Oil 

Form  3000 
Record  Title 
and  Gas  or  G 

Form  3000 
Operating  Ri 
for  Oil  and  G 
Resources. 

Form  3160 
Recompletio 

Form  316C 
Reports  on  V 


Environmen 
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Record 

When  to  submit 

On  form 

See 

(jj)    Encountering   concentrations 
of  100  ppm  or  more  of  HzS  not 
anticipated. 

Wrttiln  24  hours  of  the  occurrence  

3000-3  .... 
Orally 

§3129.30. 
§3145.43. 

Form  Description: 

Form  3000-4  is  an  Oil  and  Gas  or 
Geothermal  Lease  Bond. 

Form  3000—4a  is  an  Oil  and  Gas  or 
Geothermal  Exploration  Bond. 

Form  3104-8a  is  a  State  or 
Nationwide  Oil  and  Gas  Lease  Bond 
Rider. 

Form  3150— 4a  is  a  Terms  and 
Conditions  for  Notice  of  Intent  to 
Conduct  Oil  and  Gas  Geophysical 
Exploration  Operations. 

Form  3150-5  is  a  Notice  of 
Completion  of  Oil  and  Gas  Exploration 
Operations. 

Form  3000-2  is  a  Competitive  Oil  and 
Gas  or  Geothermal  Resources  Lease  Bid. 

Form  3100-11  is  an  Offer  to  Lease  and 
Lease  for  Oil  and  Gas. 

Form  3000-3  is  an  Assignment  of 
Record  Title  Interest  in  a  Lease  for  Oil 
and  Gas  or  Geothermal  Resources. 

Form  3000-3a  is  a  Transfer  of 
Operating  Rights  (sublease)  in  a  Lease 
for  Oil  and  Gas  or  Geothermal 
Resources. 

Form  3160-4  is  a  Well  Completion  or 
Recompletion  Report  and  Log. 

Form  3160-5  is  a  Sundry  Notices  and 
Reports  on  Wells. 

§  3103.1 1    If  I  am  the  record  title  or 
operating  rights  Interest  owner,  wtiat  must 
be  filed  with  BLM  to  authorize  someone 
else  to  conduct  operations  on  my  lease? 

(a)  The  person  you  authorize  to 
conduct  operations  on  your  lease  must 
notify  BLM  in  writing  that  it  is  the  new 
operator.  The  new  operator  must 
identify,  by  niunber,  the  bond  that  will 
cover  its  operations. 
I    (b)  The  operator  may  provide  bond 
coverage  on  its  own  behalf  or  the 
operator  may  be  covered  by  the  lessee's 
ihond. 

Subpart  3104 — Environment  and 
Safety 


iEnvironment  and  Safety 

$3104.10  How  may  I  use  the  surface  and 
subsurface  of  my  lease  to  develop  oil  and 
9as7 

(a)  For  a  Federal  lease,  you  have  the 
'ri^t  to  use  as  much  of  your  lease  site 
is  you  reasonably  need  to  explore,  drill, 
mine,  extract,  remove  and  dispose  of  the 
leased  resources.  However,  your  lease 
may  include  stipulations  that  restrict 
your  use  of  the  surface  or  other  lease 
areas. 


(b)  BLM  may  restrict  your  use  of  a 
lease  with  conditions  of  approval  (COA) 
after  lease  issuance.  These  restrictions 
may  include  COA's  pertaining  to — 

(1)  Environmental  quality  and 
resoiuces; 

(2)  Threatened  and  endangered 
species; 

(3)  Cultural  or  historic  resources;  and 

(4)  Private  or  other  rights  where  the 
surface  is  either  not  owned  by  the 
United  States  or  not  managed  by  BLM. 

(c)  For  Indian  leases,  see  Title  25  of 
the  CFR  for  rights  to  surface  use. 

(d)  When  the  surface  is  privately 
owned  or  held  in  trust  for  an  Indian 
Tribe  or  allottee,  or  managed  by  an 
agency  other  than  BLM,  you  must  make 
access  arrangements  with  the  private 
surface  owner,  agency  other  than  BLM, 
or  BIA  and  Indian  mineral  owner  before 
you  enter  the  lands  to  siuA'ey,  stake  or 
conduct  inventories. 

§  3104.1 1    May  BLM  take  measures  to 
minimize  adverse  impacts  to  resource 
values,  land  uses  or  users  not  addressed  In 
the  lease  stipulations  and  not  required  by 
statutes  or  regulations? 

BLM  may  develop  conditions  of 
approval,  consistent  with  yoiu  lease 
rights,  to  reduce  adverse  impacts  to 
o&er  resoim:e  values,  land  uses  or  users 
or  to  avoid  mmecessary  and  undue 
degradation.  These  measvues  may 
include,  but  are  not  limited  to — 

(a)  Modifying  the  location  or  design  of 
proposed  operations; 

(b)  Restricting  the  time  that  surface 
disturbance  is  allowed;  and 

(c)  Specifying  interim  and  final 
reclamation  measures. 

§3104.12    What  HfMasures  may  BLM  take 
that  are  always  consistent  with  my  lease 
rights? 

Measiues  that  BLM  may  require 
consistent  with  your  lease  rights 
include,  but  are  not  limited  to — 

(a)  Relocating  proposed  operations  up 
to  660  feet,  unless  this  would  place 
operations  off  of  the  lease; 

(b)  Prohibiting  new  surface  disturbing 
operations  for  a  period  up  to  60 
calendar  days  in  each  lease  year;  and 

(c)  Specifying  reclamation  measures 
to  prevent  unnecessary  and  undue 
degradation  of  pubUc  lands  or 
resources. 


§3104.13    May  anyone  other  than  BLM 
impose  lease  stipulations? 

(a)  When  Federal  oil  and  gas  lie 
beneath  surface  that  a  Federal  agency 
other  than  BLM  manages,  BLM  will 
contact  that  agency  to  determine 
whether  the  surface  management  agency 
will^ impose  stipulations  on  the  lease. 

(b)  BLM  will  lease  the  following 
Fedferal  lands  only  if  the  surface 
management  agency  agrees  to  leasing. 
BLM  will  include  in  the  issued  lease 
any  stipulations  the  surface 
management  agency  has  required  as  a 
condition  of  its  consent  to  leasing — 

(1)  Acquired  lands; 

(2)  Public  domain  lands,  if  the  statute 
requires  siu-face  management  agency 
consent  or  a  decision  that  it  has  no 
objection  to  leasing; 

(3)  Lands  managed  by  the  Department 
of  Defense;  and 

(4)  National  Forest  System  lands. 

(c)  BLM  will  only  lease  pubUc  domain 
lands  withdrawn  for  the  use  of  another 
DejSartment  of  the  Interior  agency  after 
consulting  with  the  surface  management 
agency.  BLM  may  adopt  recommended 
stipulations  or  decide  not  to  lease  the 
parcel. 

(d)  Where  the  United  States  has 
conveyed  control  of  the  surface  of  lands 
to  any  State,  local  or  tribal  government 
or  agency,  or  educational  or  religious 
organization  and  reserved  the  oil  and 
gas  rights,  BLM  will  give  the  entity 
holding  the  surface  rights  an 
opportxmity  to  suggest  stipulations 
necessary  to  protect  existing  surface 
improvements  or  uses.  BLM  may  adopt 
or  modify  recommended  stipulations, 
add  stipulations,  or  decide  not  to  lease 
the  parcel. 

(e)  When  a  surface  management 
agency  has  agreed  that  BLM  may  lease 
lands  imder  its  jurisdiction,  BLM  retains 
the  right  to  make  the  final  determination 
whether  to  offer  the  lands  for  lease. 

{3t04.l4   What  must  I  do  to  protect  the 
environment  and  ensure  safety  wtten  I 
conduct  operations  to  develop  Federal  and 
Indian  lands,  or  geophysical  operations  on 
Federal  lands? 

You  must — 

(a)  Plan  and  conduct  your  operations 
and  develop  contingency  plans  that  — 

(1)  Protect  the  environment; 

(2)  Avoid  contaminating  lands  and 
waters  on  and  adjacent  to  your  lease; 
and 
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(3)  Ensure  safe  field  operations; 

(b)  Conduct  your  operations  with  care 
and  diligence  and  in  a  safe  manner  to — 

(1)  Avoid  unreasonable  damage  to 
surface  or  subsurface  resources  and 
surface  improvements;  and 

(2)  Protect  public  health  and  safety; 

(c)  Maintain  your  equipment  and 
facilities  to — 

(1)  Provide  adequate  protection  for 
public  health  and  safety  and  the 
protection  of  property;  and 

(2)  Avoid  accidents  and  spills; 

(d)  Report,  control  and  clean  up  spills 
and  accidents;  and 

(e)  Properly  plug  and  abandon  your 
wells  and  reclaim  all  lands  and  waters 
that  you  disturb  or  contaminate. 

Subpart  3105— Lessee  Qualifications 
Lessee  Qualifications 

§3105.10    Who  may  hold  a  lease? 

You  may  acquire  and  hold  a  lease  or 
lease  interests  if  you  are — 

(a)  A  citizen  of  the  United  States; 

(b)  An  association  (including  a 
partnership  or  trust)  of  United  States 
citizens; 

(c)  A  corporation  organized  under  the 
laws  of  the  United  States  or  of  any  State 
or  Territory  of  the  United  States;  or 

(d)  A  municipaUty. 

§3106.11    If  I  am  not  a  United  States 
citizen,  may  I  acquire  or  hold  an  Interest  in 
a  lease? 

If  you  are  not  a  United  States  citizen 
you  may — 

(a)  Not  hold  an  interest  in  a  lease 
directly  or  as  a  member  of  an 
association; 

(b)  If  your  country  does  not  deny 
similar  or  like  privileges  to  United 
States  citizens  because  of  nationalitv 
hold—  ^ 

(1)  Stock  in  a  corporation  which  holds 
a  lease  interest; 

(2)  Stock  in  a  corporation  which  holds 
an  interest  in  an  association  which 
holds  a  lease  interest;  or 

(3)  An  interest  in  an  association  or 
stock  in  another  corporation,  which  in 
turn  holds  stock  in  a  corporation  which 
holds  a  lease  interest. 

§3106.12    if  I  am  not  qualified  to  hold  a 
ieese,  may  I  hold  one  anyway  If  I  acquire  it 
by  descent,  will.  Judgment  or  decree? 

If  you  are  not  qualified  to  hold  a  lease 
for  any  reason,  you  may  acquire  or  hold 
lease  interests  by  descent,  will, 
judgment  or  decree  for  no  longer  than 
two  years  fi-om  the  time  you  acquire  it. 
If  you  hold  this  interest  for  more  than 
the  two-year  period  allowed,  it  is 
subject  to  cancellation. 


§3105.13  Under  what  circumstances  may 
minors  acquire  or  hold  Interest  In  a  Federal 
oil  and  gas  lease? 

(a)  Minors  may  not  directly  hold  or 
acquire  leases.  Whether  you  are  a  minor 
is  determined  by  the  laws  of  the  State 
where  the  leased  lands  are  located. 

(b)  Leases  may  be  acquired  and  held 
by  legal  guardians  or  trustees  of  minors. 
Legal  guardians  or  trustees  must  be 
citizens  of  the  United  States  and  not  in 
violation  of  any  statute  or  regulation 
cited  in  §3105.14. 

§3105.14    Under  what  conditions  will  I  be 
prohibited  from  acquiring  a  lease  or  Interest 
In  a  lease? 

You  are  prohibited  from  acquiring 
lease  interests  if  you  are  in  violation 
of— 

(a)  43  CFR  3472.1-2(e)(l)(i),  except 
for  an  assignment  or  transfer  under 
subpart  3129; 

(b)  Section  41  of  the  Act,  or  have  been 
subjected  to  criminal  penalties  or  to  a 
civil  order  prohibiting  participation  in 
exploration,  leasing  or  development  of 
Federal  oil  and  gas; 

(c)  Section  17(g)  of  the  Act  (30  U.S.C. 
226(g)),  after  notice  and  an  opportunity 
to  comply  with  such  requirements  or 
standards  was  given  and  you  did  not 
comply.  This  means  that  you  must  not 
be  a  person,  association  or  corporation, 
or  any  subsidiary,  affiliate  or  person 
controlled  by  or  imder  common  control 
with  such  person,  association,  or 
corporation,  during  any  period  in  which 
you  or  any  subsidiary,  affiliate  or  person 
controlled  by,  or  imder  common  control 
with  you,  failed  or  refused  to  comply  in 
any  material  respect  with  reclamation 
requirements  or  other  standards 
established  imder  Section  17  of  the  Act 
(30  U.S.C.  226);  and 

(d)  Federal  acreage  limitation 
requirements  (see  §  3105.20). 

§3106.15    What  must  I  fiie  with  BLM  to 

establish  that  I  meet  the  qualifications  to 
hold  a  lease? 

When  you  sign  and  submit  to  BLM  an 
application,  lease  offer,  competitive  bid. 
assignment  or  transfer  form,  you  certify 
that  you  are  in  compliance  with  the 
provisions  of  this  subpart. 

§3106.16    May  BLM  require  me  to  submit 
additional  Information  to  determine  if  I  meet 
the  qualification  requirements  to  acquire  or 
hold  an  interest  In  a  lease? 


BLM  may  require  additional 
information  bom  anyone  seeking  to 
acquire  or  currently  holding  a  Federal 
lease  interest. 


Acreage  Limitation 

§3105.20  What  Is  the  acreage  limitation 
for  holding,  owning  or  controlling  oil  and 
gas  lease  Interests  on  public  domain  lands? 

(a)  Except  for  Alaska,  you  may  not 
hold,  own  or  control  more  than  246,080 
acres  of  Federal  oil  and  gas  leases  or 
operating  rights,  or  200,000  acres  in 
options,  in  any  one  State  at  any  one 
time. 

(b)  In  Alaska,  you  may  not  hold,  own 
or  control  more  than  300,000  acres  in 
the  northern  leasing  district  and  300,000 
acres  in  the  southern  leasing  district  in 
options,  leases  or  operating  rights. 

§3105.21    What  Is  the  boundary  between 
the  two  leasing  districts  In  Alaska? 

The  boundary  between  the  two 
leasing  districts  in  Alaska  begins  at  the 
northeast  comer  of  the  Tethn  National 
Wildlife  Refuge  as  established  on 
December  2,  1980  (16  U.S.C.  3101),  at  a 
point  on  the  boundary  between  the 
United  States  and  Canada,  then 
northwesterly  along  the  northern 
boundary  of  the  refuge  to  the  left  limit 
of  the  Tanana  River  (63"  9'  38"  north 
latitude,  142"  20'  52"  west  longitude), 
then  westerly  along  the  left  limit  to  the 
confluence  of  the  Tanana  and  Yukon 
Rivers,  and  then  along  the  left  limit  of 
the  Yukon  River  fi-om  said  confluence  to 
its  principal  southern  mouth. 

§3106.22  What  is  the  acreage  limitation 
for  holding,  owning  or  controlling  oil  and 
gas  lease  interests  on  acquired  lands? 

The  acreage  limitations  for  holding, 
owning  or  controlling  leases  of  acquired 
lands  is  the  same  as  for  public  domain 
lands  (see  §  3105.20).  Acquired  lands 
acreage  holdings  are  charged  separately 
from  public  domain  lands  acreage 
holdings. 

§3106.23    What  is  an  option  agreement? 

An  option  agreement  is  a  contractual 
arrangement  between  two  or  more 
persons  that  grants  a  right  to  acquire 
record  title  or  operating  rights  interest 
in  a  lease(s)  at  some  futiue  date  or 
occurrence. 

§3106.24    Must  I  file  my  option  agreement 
wHh  BLM? 

You  are  not  required  to  automatically 
file  option  agreements.  However,  BLM 
may  require  you  to  furnish  this 
information  for  acreage  audit  piuposes. 

§3105.25    What  effect  do  options  have  on 
lease  acreage  holding  limitations? 

(a)  You  may  not  hold  more  than 
200,000  acres  under  option  in  any  one 
State  or  in  each  of  the  two  leasing 
districts  in  Alaska. 

(b)  If  you  hold  an  option,  BLM 
charges  the  acreage  to  you  against  the 
limits  in  §§  3105.20  and  3105.22. 


§3105.26  How 
holdings  on  Ian 
owns  a  fraction 
resource? 

If  your  lease 
United  States 
interest  in  the 
lands,  BLM  w 
the  net  minen 
United  States. 

§3105.27  Wh] 
chargeable  aga 

BLM  does  r 
acreage  or  int( 
chargeability- 

(a)  Lease  ac 
under  the  Act 

(b)  Acreage 
until  the  mini 
United  States 

(c)  Lease  ac 
BLM-approve 

(d)  Leases  s 
drilling  or  de' 
approved;  ant 

(e)  Overridi 
profits  or  pro* 


(a)  Offers  filed 

(b)  Leases  iss 
paragraphs 

(c)  Leases  Issi 
(contained  i 
amended  at 

(d)  Exctiange 
original  Miru 

(e)  Leases  iss 
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g«  limitation 
>lllng  oil  and 
domain  lands? 


§3105.26    How  «»tll  BLM  charge  acreage 
holdings  on  lands  «vhere  the  United  States 
owns  a  fractional  Interest  In  the  mineral 
resource? 

If  your  lease  includes  lands  where  the 
United  States  owns  only  a  fractional 
interest  in  the  mineral  resoiu-ces  of  the 
lands,  BLM  will  charge  you  only  with 
the  net  mineral  acres  owned  by  the 
United  States. 

§3105.27    What  lease  interests  are  not 
chargeable  against  acreage  limitations? 

BLM  does  not  include  the  following 
acreage  or  interests  against  acreage 
chargeability — 

(a)  Lease  acreage  held  in  leases  issued 
under  the  Act  of  May  21, 1930; 

(b)  Acreage  in  a  future  interest  lease 
until  the  mineral  interest  vests  in  the 
United  States; 

(c)  Lease  acreage  committed  to  any 
BLM-approved  cooperative  or  unit  plan; 

(d)  Leases  subject  to  an  operating, 
drilling  or  development  contract  BLM 
approved;  and 

(e)  Overriding  royalty  interests,  net 
profits  or  production  payments. 

§3105.28    What  K I  exceed  the  acreage 
limitation? 

(a)  If  the  acreage  you  hold  exceeds  the 
statutory  limit  as  a  result  of  — 

(1)  The  termination  or  contraction  of 
a  unit  or  cooperative  plan  or  due  to  the 
elimination  of  a  lease  from  an  operating, 
drilling  or  development  contract,  you 
must  reduce  your  holdings  to  the 
prescribed  Umitation  within  90  calendar 
days  from  the  date  you  first  held  excess 
acreage  and  provide  BLM  proof  of  the 
reduction;  or 

(2)  A  merger  or  the  purchase  of  the 
controlling  interest  in  a  corporation,  you 
must  reduce  your  holdings  to  the 
prescribed  limitation  within  180 
calendar  days  from  the  date  you  first 
held  excess  acreage  and  provide  BLM 
proof  of  the  reduction.  If  you  require 
additional  time  to  complete  the 
divestiture  of  the  excess  acreage,  you 
may  petition  the  BLM  office  with 
jurisdiction  over  the  subject  leases  for 
additional  time. 

(b)  If  BLM  finds  that  you  hold 
chargeable  acreage  in  violation  of  the 


provisions  of  the  regulations  in  this  part 
and  you  do  not  voluntarily  reduce  yoiu" 
acreage  holdings  to  the  amount  of 
acreage  allowed,  BLM  may  seek  a  coiul 
order  to  cancel  or  require  you  to  forfeit 
lease(s)  or  interests  in  inverse  order  of 
acquisition,  until  sufficient  acreage  has 
been  eliminated  to  comply  with  the 
acreage  limitation.  This  means  that  the 
last  leases  you  acquired  will  be  the  first 
leases  BLM  will  ask  the  court  to  cancel 
or  require  you  to  forfeit. 

§3105.29    How  does  BLM  compute 
chargeable  acreage? 

(a)  BLM  will  aggregate  all  record  title, 
operating  rights  and  lease  options  you 
hold,  own  or  control  to  determine 
whether  you  exceed  the  acreage 
limitations.  If  you  — 

(1)  Own  100  percent  of  the  record 
title,  operating  rights  or  options  in  a 
lease,  you  are  charged  for  all  of  the 
acreage  in  the  lease; 

(2)  Own  an  undivided  interest  in  the 
record  title,  operating  rights  or  options 
in  a  lease,  you  are  charged  for  your 
proportionate  part  of  the  lease  acreage; 

(3)  Own  or  control  more  than  10 
percent  of  the  stock  of  a  corporation,  or 
of  the  instruments  of  ownership  or 
control  of  an  association,  that  holds  the 
record  title,  operating  rights  or  options 
in  a  lease,  you  are  accountable  for  your 
proportionate  part  of  the  lease  acreage 
held  by  the  corporation  or  association. 
If  you  are  a  corporation,  you  are  not 
charged  for  the  acreage  owmed  by  your 
stockholders;  or 

(4)  Are  part  of  a  group  that  is  not  an 
association,  and  that  holds,  owns  or 
controls  record  title,  operating  rights  or 
options  in  a  lease,  you  are  charged 
proportionately. 

(b)  Any  group  of  persons  who  holds, 
owns  or  controls  a  lease  or  leases  in 
common  may  not  exceed  the  acreage 
that  the  law  allows  persons  to  hold. 

§3105.30    May  BLM  require  me  to  provide 
infomtation  with  respect  to  my  acreage 
holdings? 

BLM  may  require  you  to  file  a 
statement  indicating  the  lease  interests 
you  hold  as  of  a  specified  date  by  serial 


Types  of  leases 


number,  date  of  issuance  and  number  of 
acres  for  each  lease  in  any  State. 

Subpart  3106 — Fees,  Rentals  and 
Royalties 

Fees  and  Rentals 

§3106.10    What  form  of  payment  will  BLM 
accept? 

BLM  will  accept  payments  by — 

(a)  Personal,  cashier  and  certified 
checks; 

(b)  Money  orders; 

(c\  Electronic  funds  transfers;  or 
(d)  Credit  cards  when  BLM  authorizes 
it. 

§  3106.1 1    Who  should  I  pay? 

Your  payment  must  be  made  payable 
to  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM)  or 
to  the  Minerals  Management  Service 
(MMS),  as  appropriate. 

§  31 06.1 2    Where  should  I  submit  my 
payments? 

Submit  your  payments  according  to 
the  following  chart — 


Type  of  payment 

Submit  to 

(a)  Filing  fees  for  offers, 

The  BLM 

transfers,  first  year  rentals 

State  Office 

and  bonus  bids. 

with  jurisdic- 

tion over  the 

lands  in 

your  lease. 

(b)  Second  year  and  subse- 

MMS. 

quent  rentals. 

(c)(1 )  Royalties  and  minimum 

MMS. 

royalties;. 

(2)  Compensatory  royalty  as- 

sessments on  leases; 

(3)  Payments  due  on  drain- 

age agreements;  and 

(4)  Subsurface  storage 

agreement  payments. 

§3106.13    What  are  the  rental  rates  for 
Federal  leases? 

The  rental  rates  for  Federal  leases  are 
as  follows — 


(a)  Offers  filed  and  leases  issued  after  December  22, 1987 


(b)  Leases  issued  from  offers  filed  before  December  22, 1987.  except  those  leases  identified  in 
paragraphs  (c)  through  (h)  of  this  table. 

(C)  Leases  issued  under  the  simultaneous  leasing  regulations,  43  CFR  part  3100,  subpart  31 12 
(contained  in  the  43  CFR,  parts  1000  to  3199,  edition  revised  as  of  October  1,  1981  and 
amended  at  47  FR  2864  (January  20,  1982)),  on  or  after  February  19,  1982. 

(d)  Exchange  (30  U.S.C.  226(i))  and  Renewal  Leases  issued  under  Sections  13  and  14  of  the 
original  Mineral  Leasing  Act  of  1920. 

(e)  Leases  issued  under  the  1930  Right-of-Way  Leasing  Act  (30  U.S.C.  301-306)  


Rental  rate  per  acre  or  fraction  of  an  acre 


$1.50  for  the  first  five  years  and  $2  for  the 

sixth  and  succeeding  years. 
Rental  as  stated  in  the  lease  or  in  regulations 

in  effect  at  the  time  the  offer  was  filed. 
$1  for  the  first  five  years  and  $2  for  the  sixth 

and  succeeding  years. 


S2. 


$1.50  for  the  first  five  years  and  S2  the  sixth 
and  succeeding  years. 
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Types  of  leases 


(f)  Terminated  leases  originally  issued  noncompeWively  and  reinstated  under  subpart  3142 
(Class  II  reinstatement  regulations)  be^nning  with  the  termination  date.  ^^ 

(g)  Terminated  leases  originally  issued  under  subpart  3142  (Class  III  reinstatement  provisions 
A   for  conversKxi  of  unpatented  oil  placer  claims)  beginning  with  the  termination  date. 

(W  Terminated  leases  originally  issued  competitively  and  reinstated  under  §3142  8  (Class  11  re- 
r  instatement  regulations)  beginning  with  the  termination  date. 


§3106.14    How  does  BLM  calculate  the 
rental  due  on  my  lease? 

Rental  is  calculated  on  a  per  acre  or 
fraction  of  an  acre  basis.  For  example, 
if  your  lease  contains  640.32  acres  and 
the  rental  is  $2  per  acre,  you  should 
round  the  acreage  up  to  641.00  and 
multiply  by  $2.  Your  annual  rental 
would  be  $1,282.00. 

§3106.15    If  BLM  assessed  my 
nonproducing  lease  compensatory  royalty, 
must  I  also  pay  rental? 

You  must  pay  rental  in  addition  to 
any  compensatory  royalty. 

§3106.16    What  if  I  do  not  submit  enough 
rental  wHh  my  lease  offer? 

BLM  determines  the  rental  you  filed 
as  the  total  amount  of  money  you 
submitted  minus  the  required  fiUng  fee. 
BLM  will  accept  your  lease  offer, 
without  loss  of  priority,  if  your  rental 
payment  is  deficient  by  not  more  than 
the  lesser  of — 

(a)  Ten  percent  of  the  total  rental  due; 
or 

(b)  $200. 

§  31 06.1 7    When  must  I  pay  the  balance  of 
a  rental  deficiency  on  my  lease  offer? 

You  must  pay  the  balance  to  BLM 
within  30  calendar  days  from  the  date 
you  receive  BLM's  notice  of  rental 
deficiency. 

§3106.18    What  if  i  do  not  pay  the  balance 
of  the  rental  due  virtthin  the  time  allowed? 

BLM  will— 

(a)  Reject  yoiu-  lease  offer;  or 


Rental  rate  per  acre  or  fraction  of  an  acre 


$5.  Each  succeeding  reinstatement  will  in- 
crease the  rental  by  $5  per  acre  or  fraction 
of  an  acre. 

$5.  Each  succeeding  reinstatement  under  sut>- 
part  3142  (Class  II)  will  increase  the  rental 
by  $5  per  acre  or  fraction  of  an  acre. 

$10.  Each  succeeding  reinstatement  will  in- 
crease the  rental  by  $10  per  acre  or  fraction 
of  an  acre. 


(b)  Cancel  your  lease  if  it  has  been 
issued. 

§3106.19    What  If  I  base  my  deficient  rental 
payment  on  an  Incorrect  acrsage  advertised 
In  the  Notice  of  Competittve  Lease  Sale? 
You  must  pay  the  additional  rental 
writhin  the  time  stated  in  BLM's 
deficiency  notice,  without  loss  of 
priority  to  your  offer. 

§3106.20    If  the  United  States  owns  less 
than  100  percent  of  the  mineral  rights  in  my 
lease,  must  I  pay  rental  on  the  gross 
acreage  or  on  the  net  acreage? 

You  must  pay  rental  on  the  entire 
lease,  even  if  the  United  States  owns 
less  than  100  percent  of  the  mineral 
rights  in  your  lease. 

§  3106.21    When  should  I  pay  the  second 
and  succeeding  rental  payments  after  BLM 
issues  my  lease? 

The  MMS  must  receive  your  second 
and  succeeding  rental  payments  on  or 
before  the  anniversary  date  of  lease 
issuance  each  year. 

§  3106.22    Must  I  pay  a  full  year's  rental  If 
less  than  a  full  year  Is  left  in  my  lease  term? 
If  less  than  a  full  year  remains  in  your 
lease  term,  you  must  pay  a  full  year's 
rental. 

§3106..^    What  if  MMS  receives  my  rental 
payment  after  the  date  It  is  due? 

(a)  If  your  rental  payment  is  late,  your 
lease  automatically  terminates  by 
operation  of  law.  BLM  will  send  you  a 
termination  notice. 


(b)  Refer  to  subpart  3142  for  more 
information  on  terminations  and 
reinstatements. 

§  31 06.24    What  if  the  MMS  office  is  closed 
on  the  date  that  my  rental  payment  is  due? 

If  the  MMS  office  is  closed  on  the  date 
your  rental  payment  is  due.  payment  it 
receives  on  the  next  day  the  office  is 
open  to  the  pubUc  is  considered  timely. 

§  31 06.25    What  if  I  incorrectly  mall  my 
second  or  succeeding  rental  payment  to 
BLM  instead  of  MMS? 

BLM  will  return  the  rental  payment  to 
you  if  you  incorrectly  mailed  your 
second  or  succeeding  advance  rental 
payment  to  BLM  instead  of  MMS.  If 
MMS  does  not  receive  your  payment 
timely,  see  §3106.23. 

§  31 06.26    What  will  BLM  do  if  I  mail  a 
payment  due  to  BLM  to  the  vm>ng  BLM 
office? 

If  you  mail  any  payment  due  to  BLM 
to  the  wnrong  BLM  office.  BLM  will 
return  the  payment  to  you.  It  is  your 
responsibility  to  timely  make  yoiu 
payment  to  the  BLM  office  with 
jurisdiction  over  the  lease(s)  or  lands  for 
which  you  are  making  payment. 

Royalties 

§3106.30    What  royalty  must  I  pay  after  I 
establish  production? 

You  must  pay  royalty  according  to  the 
following  chart — 


Type  of  lease 


(a)  Leases  issued  after  December  22.  1987,  including:  (1)  Competitive-  (2)  Noncomoetitive-  m 
uSe'fS^'ri  SuT""'  "^  ^'^  '^  '^^  '"  "«"  °'  u^nt^'^pSSSTcSiS 

(b)  Railroad  Right-of-Way  


Royalty  rate 


^''^<^^S'^7^^'  '^*^'*'  ^'  '^^-  '^""*"9  from  offers  or  bids  filed  on  or  before  De- 
(d)  Leases  issued  on  or  before  December  22, 1987 


(e)  Reinstated  Noncompetitive  Leases. 

(f)  Reinstated  Competitive  leases  


12^A  percent. 


At  a  minimum  12'/fe  percent,  subject  to  com- 
petitive bidding. 

The  rates  identified  in  the  lease  terms  or  in 
regulations  in  effect  on  December  22,  1987 

The  rates  identified  in  the  lease  terms  or  in 
regulations  in  effect  at  the  time  of  lease 
issuance. 

16%  percent  plus  an  additional  2  percent  for 
each  succeeding  reinstatement. 

Not  less  than  4  percent  above  the  existing  roy- 
alty rate,  plus  an  additionai  2  percent  for 
each  succeeding  reinstatement. 


(d)  Reinstated  I 
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Type  of  lease 


(g)  Deposits  detennined  by  BUM  to  be  a  new  deposit  and  dtecovered  on  leases  after  May  27, 

1941  (30  U.S.C.  226(c)),  by  a  well  drilled  on  a  lease  or  committed  to  a  unit  agreement  or 

proposed  for  unitization  at  ttie  tinrw  of  discovery, 
(h)  Lands  not  twlieved  to  be  within  the  productive  limits  of  any  producing  oil  and  gas  deposit 

found  by  the  Secretary  to  exist  on  August  8,  1946,  under  the  Act  of  that  date  (30  U.S.C. 

226(c)). 


Royalty  rate 


12^/^  percent 


12'>^  percent 


S  31 06.31    What  Is  minimum  royalty? 

Minimiun  royalty  is  the  minimum 
amoimt  of  money  you  must  pay 
following  the  date  you  estabUsh 
production  in  paying  quantities.  You 
must  pay  the  minimum  royalty  or  the 


royalty  due  for  the  actual  production, 
whichever  is  greater. 

$3106.32    When  musll  pay  the  minimum 
royalty  due  on  my  laasa? 

You  must  pay  minimum  royalty  at  the 
end  of  each  lease  year  after  you  discover 
oil  or  gas  in  paying  quantities. 


$31 06.33    What  minimum  royalty  must  I 
pay  on  Fadaral  laasaa? 

You  must  pay  minimum  royalty 
according  to  the  following  chart- 


Type  of  lease 


(a)  Leases  issued  on  or  after  August  8,  1946  (excluding  leases  issued  from  offers  filed  after 
December  22  1987). 

(b)  Leases  issued  before  August  8, 1946.  if  the  lessee  files  an  election  under  Section  15  of  the 
Act  of  August  8,  1946. 

(c)  Leases  issued  from  offers  filed  after  December  22, 1987  


(d)  Reinstated  lease 


Minimum  royalty 


$1  per  acre  or  fraction  of  an  acre  in  lieu  of 

rental. 
$1  per  acre  or  fraction  of  an  acre  in  lieu  of 

rental. 
Hon  less  than  the  amount  of  rental  required  for 

tfw  lease. 
The  minimum  royalty  indicated  in  paragraphs 

(a),  (b).  or  (c).  deperxSng  on  when  the  lease 

was  issued. 


ibject  to  conv 


$3106.34    How  does  BLM  datarmina 
royalty  and  minimum  royalty  If  tha  Unltad 
SWaa  owns  iaaa  than  a  100  parcant  mineral 
inlwast? 

The  royalty  and  minimum  royalty  is 
based  on  net  acreage.  Net  acreage  is 
determined  as  follows:  Net  acreage  = 
number  of  acres  in  the  lease  x  the 
percent  of  U.S.  mineral  interest. 

$3106.35    How  do  I  pay  royalty  and  rental 
if  my  laaaa  la  commlttad  to  a  unit 
It? 


(a)  If  your  lease  is  committed  to  a  unit 
agreement,  you  must  pay  royalty  on  any 
production  from  or  attributable  to  your 
lease  based  on  the  royalty  terms  of  your 
lease. 

(b)  You  must  pay  rental  for  leased 
lands  outside  the  participating  area, 
imless  there  is  a  non-unit  well  subject 
to  royalty  or  minimum  royalty. 

Waiver/Suspension/Reduction  of 
Rental/Royalty/Minimum  Royalty 

$3106.40    Will  BLM  wahw.  auapand,  or 
raduca  tha  rental,  royalty,  or  minimum 
royalty  If  I  cannot  succasafuiiy  ofMrata  my 
laasa? 

You  may  ask  BLM  to  waive,  suspend, 
or  reduce  your  rental,  royalty,  or 
TXiiniiniiTn  royalty  requirements  if  it  is 
necessary  to  promote  development. 
Your  appUcation  must  describe  the 
reUef  you  are  requesting  and  include — 

(a)  The  lease  serial  number; 

(b)  The  names  of  the  operating  rights 
lers  for  each  lease; 


(c)  The  names  of  the  operators  for 
each  lease; 

(d)  A  description  of  the  reUef  you  are 
requesting; 

(e)  The  number,  location,  and  status 
of  each  well  drilled; 

(f)  A  statement  that  shows  the 
aggregate  amount  of  oil  or  gas  subject  to 
royalty  for  each  month  covering  a 
period  of  at  least  six  months 
immediately  before  the  date  you  filed 
the  appUcation; 

(g)  The  niunber  of  wells  coimted  as 
producing  each  month  and  the  average 
production  per  well  per  day; 

(h)  A  detailed  statement  of  expenses 
and  costs  of  operating  the  entire  lease; 

(i)  The  income  from  the  sale  of  any 
production; 

(j)  All  facts  tending  to  show  whether 
the  wells  can  be  successfully  operated 
under  the  lease  royalty  or  rental;  and 

(k)  The  percentage  of  production 
dedicated  to  paying  outstanding 
overriding  royalty  and  payments  out  of 
production  or  similar  interests.  To 
receive  a  royalty  reduction,  you  must 
reduce  royalties  or  similar  payments 
from  your  lease  to  an  aggregate  not 
greater  than  one-half  the  royalties  due 
the  United  States. 


I    Ibj 
pwne 


Royalty  on  Oil:  Sliding-Scale  and  Step* 
Scale  Leases 

$3106.50    How  do  I  detsrmlna  my  royalty 
rala  on  oH  I  produce  from  a  laaaa  artth  a 
aHdlng-scale  or  stop-scala  royalty  rats? 

(a)  Calculate  your  average  daily  oil 
production  per  well  for  your  Federal 
lease,  communitization  or  luiit 
agreement,  or  unit  participating  area 
diuing  the  production  month  in 
accordance  with  §§  3106.51  through 
3106.54.  The  production  rate  you 
calculate  for  an  agreement  or 
participating  area  must  be  used  for  the 
Federal  lease(s)  to  which  you  allocate 
production. 

(b)  Refer  to  the  lease  royalty  schedule 
attached  to  your  lease  to  find  the  oil 
royalty  rate  that  corresponds  to  the 
average  daily  oil  production  you 
calculated.  This  royalty  rate  becomes 
the  royalty  rate  you  must  pay  on  oil  you 
prdduced  from  or  that  was  allocated  to 
your  lease  for  the  month. 

$3106.51  How  do  I  calculata  average  daily 
oil  production  par  wtU  for  my  aUding-scala 
or  atsp-acala  iaaas? 

Calculate  the  average  daily  oil 
production  per  well  by  dividing  the 
gross  oil  production  firom  all  wells  you 
produce  on  your  lease,  communitization 
or  unit  agreement  in  a  calendar  month 
by  the  total  well-days  for  eUgible  wells 
on^our  lease,  communitization  or  imit 
agreement  as  reported  on  Form  MMS- 
3160. 
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§3106.52    Wtiatwwllsdollncludelntfw 
calculation  of  average  daily  oil  production 
In  determining  ttie  royalty  rate? 

(a)  To  calculate  average  daily  oil 
production,  the  wells  must  be — 

(1)  Paying  oil  wells; 

(2)  Injection  wells  that  you  use  to 
recover  oil;  or 

(3)  Paying  gas  wells  that  produce  oil. 

(b)  All  wells  you  use  must  be — 

(1)  Integral  to  production  during  the 
month;  and 

(2)  Operated  and  produced  as  a  result 
of  routine  business  on  your  property  for 
that  month. 

§3106.53    What  Is  a  well-day? 

A  well-day  is  any  day  or  part  of  a  day 
you  use  a  well  to  produce  oil  or  for 
injection  purposes  to  recover  oil. 

§  31 06.54    What  royalty  rate  must  I  pay  on 
oil  I  carry  In  Inventory  when  I  sell  it? 

When  you  sell  oil  that  was  placed  in 
inventory,  you  must  use  the  royalty  rate 
that  was  determined  for  the  month  in 
which  the  oil  was  produced.  You  must 
use  a  first-in-first-out  approach  to 
determine  what  royalty  rate  you  apply 
to  oil  you  sell  from  inventory. 

Stripper  Oil  Property  Royalty 
Reduction 

§  3106.60    What  Is  a  stripper  oil  property? 

(a)  A  stripper  oil  property  is  any 
Federal  lease  or  agreement  that 
produces  an  average  of  less  than  15 
barrels  of  oil  per  ehgible  well,  per  well- 
day,  for  the  qualifying  period, 
determined  in  accordance  with 
§§3106.61  through  3106.64. 

(b)  To  determine  if  you  have  a 
stripper  oil  property,  you  must  consider 
only  wells  that  you  operate  on  the 
property.  If  there  are  other  operators 
producing  wells  on  the  same  lease  or 
agreement  as  you,  they  must  make  a 
separate  stripper  oil  property 
determination  based  on  the  wells  they 
operate. 

§  31 06.61    What  Is  an  eligible  well? 

(a)  An  eligible  well  is — 

(1)  A  producing  oil  well; 

(2)  An  injection  well  that  injects  a 
fluid,  including  gas,  for  secondary  or 
enhanced  oil  recovery,  including 
reservoir  pressure  maintenance 
operations;  or 

(3)  A  gas  well  that  produces  oil  and 
less  than  an  average  of  60  Mcf  of  gas  per 
day  during  the  qualifying  period  under 
§3106.62. 

(b)  All  ehgible  wells  must  be  operated 
and  produced  as  a  result  of  routine 
business  for  that  period  and  for  your 
property.  You  must  not  manipulate 
production  to  obtain  a  royalty 
reduction. 


§3106.62    What  Is  the  qualifying  period? 

(a)  The  initial  qualifying  period  was 
bom  August  1, 1990  through  July  31, 
1991. 

(b)  The  ciurent  qualifying  period  is 
the  first  consecutive  12-month  period  in 
which  your  property  qualifies  as  a 
stripper  oil  property. 

(c)  If  all  wells  on  your  property  were 
shut-in  for  12  consecutive  months  or 
longer,  the  qualifying  period  is  the  12- 
month  production  period  immediately 
before  the  shut-in. 

§3106.63    What  Is  considered  oil  for 
determining  wttether  or  not  I  have  a  stripper 
oil  property? 

(a)  For  purposes  of  determining  if  you 
have  a  stripper  oil  property  you  must 
include  only — 

(1)  Hydrocarbon  liquids  you  produce 
with  an  API  gravity  of  45°  or  lower, 
regardless  of  the  color  of  the  liquid;  and 

(2)  Hydrocarbon  liquids  you  produce 
with  an  API  gravity  more  than  45°  but 
less  than  50°  which  are  not  Ught, 
neutral,  or  straw  colored  in  appearance, 
unless  BLM  determines  the  liquids  to  be 
produced  from  an  oil  reservoir. 

(b)  All  other  hydrocarbon  liquids  you 
produce  that  do  not  meet  the 
characteristics  described  in  paragraph 
(a)  of  this  section  are  condensate  and 
must  not  be  used  to  determine  average 
daily  oil  production. 

§  31 06.64    How  do  I  calculate  the  average 
daily  production  rate  for  my  property? 

(a)  Divide  the  total  oil  you  produced 
from  eligible  wells  for  the  12-month 
quaUfying  period  as  reported  on  Form 
MMS-3160  or  MMS-4054  by  the  total 
number  of  well  days  determined  under 
§  3106.53  for  those  ehgible  wells  for  the 
same  12-month  period; 

(b)  Round  the  result  down  to  the 
nearest  whole  number  (e.g.,  6.7  becomes 
6): 

(c)  If  the  production  rate  you  calculate 
is  less  than  15  barrels  per  day,  the  12- 
month  period  you  used  for  the 
calculation  in  paragraph  (a)  of  this 
section  is  a  qualifying  period  and  your 
Federal  lease  is  eligible  for  a  reduced 
royalty  rate;  and 

(d)  If  your  stripper  oil  property  is  in 
a  Federal  agreement,  the  average  daily 
production  rate  you  determine  for  the 
agreement  is  then  used  to  determine  the 
stripper  royalty  rate  for  the  Federal 
lease(s)  to  which  you  allocate  oil 
production. 

§  31 06.65    What  will  be  my  royalty  rate  If 
my  property  qualifies  as  a  stripper  oil 
property? 

(a)  A  reduced  royalty  rate  will  not 
relieve  you  of  your  obligation  to  meet 
the  minimiun  royalty  requirements  of 
your  lease. 


(b)  Once  you  have  determined  your 
average  daily  production  rate  for  your 
property,  use  this  table  to  determine 
your  royalty  rate — 


Average  barrels 
per  day 

Reduced 

royalty  rate 

(percent) 

0 

0.5 
1.3 
2.1 
2.9 
3.7 
4.5 
5.3 
6.1 
6.9 
7.7 
8.5 
9.3 
10.1 
10.9 
11.7 

1 

2 

3 

4  

5 

6 

7 

8 

9 

10 

11  

12 

13 

14  

1 

§3106.66    How  do  I  apply  for  a  stripper 
royalty  rate? 

To  apply  for  a  stripper  royalty  rate — 

(a)  Submit  Form  MMS-4377  to  MMS 
for  verification. 

(b)  When  you  submit  Form  MMS- 
4377  to  MMS,  you  certify  that  you — 

(1)  Did  not  manipulate  your 
production  rate  for  the  qualifying  and 
later  12-month  periods  to  obtain  the 
royalty  rate  reduction;  and 

(2)  Calculated  the  royalty  rate  using 
the  instructions  and  procedures  in  the 
regulations  in  this  part. 

§  3106.67    When  may  I  start  using  the 
stripper  royalty  rate  for  my  lease  and  how 
long  will  It  be  in  effect? 

(a)  You  may  begin  using  the  reduced 
royalty  rate  for  your  lease  on  the  first 
day  of  the  month  after  MMS  receives 
your  Form  MMS-4377. 

(b)  The  reduced  royalty  rate  that  you 
calculate  for  your  initial  quahfying 
period  will  be  the  maximum  rate  for 
your  lease  as  long  as  the  stripper  oil 
property  program  is  in  effect. 

§  31 06.68    Does  the  stripper  royalty  rate 
apply  to  condensate,  gas  or  gas  plant 
products? 

The  stripper  royalty  rate  appUes  only 
to  oil  produced  on  your  property. 

§  31 06.69    How  do  I  determine  my  royalty 
rate  If  my  production  varies? 

(a)  Your  stripper  royalty  rate  may  vary 
as  your  production  varies,  but  it  will 
never  go  above  your  initial  qualifying 
rate  for  the  life  of  the  stripper  oil 
property  program. 

(b)  At  the  end  of  each  12-month 
period,  you  must  calculate  a  new  daily 
production  rate  using  the  methods 
prescribed  in  §  3106.64  and  the  oil 
production  and  well  days  from  eligible 
wells  for  the  claim  year  you  have  just 
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Reduced 

royalty  rate 

(percent) 

••> 

0.5 

... 

1.3 

... 

2.1 

... 

2.9 

... 

3.7 

... 

4.5 

5.3 

... 

6.1 

... 

6.9 

... 

7.7 

8.5 

.. 

9.3 

.. 

10.1 

.. 

10.9 

•• 

11.7 
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completed  to  determine  if  your  property 
is  eligible  for  a  royalty  rate  lower  than 
your  initial  qualifying  rate. 

§  31 06.70    How  do  I  apply  for  a  lower 
royalty  rate? 

(a)  To  apply  for  a  lower  stripper 
royalty  rate,  before  the  end  of  each 
claim  year,  submit  Form  MMS— 4377  to 
notify  MMS  of  your  lower  royalty  rate. 
Use  §§  3106.61  through  3106.65  to 
determine  your  new  royalty  rate  based 
on  the  production  data  from  the  last 
daim  year. 

(b)  Your  lower  royalty  rate  will  be 
effective  for  one  year  starting  with 
production  on  the  first  day  of  the  month 
after  the  month  in  which  MMS  receives 
your  notice. 

(c)  If  you  do  not  submit  a  completed 
Form  MMS-4377  to  MMS  within  60 
calendar  days  after  the  end  of  the  last 
claim  year,  the  royalty  rate  for  your 
property  will  revert  back  to  the  initial 
qualifying  period  royalty  rate. 

(d)  Even  if  you  determine  that  your 
royalty  rate  for  the  next  claim  year  did 
not  change  from  the  previous  claim 
year,  you  must  notify  MMS  using  Form 
MMS-4377  that  your  royalty  rate  is 
unchanged;  otherwise  your  royalty  rate 
will  revert  back  to  the  initial  qualifying 
period  rate. 

§  31 06.71    What  happens  to  my  royalty  rate 
H I  commit  my  lease  to  a  Federal  agreement 
after  I  qualify  for  a  reduced  royalty  on  a 
lease  basis? 

If  your  lease  qualified  for  a  reduced 
stripper  royalty  rate,  and  after  qualifying 
you  commit  your  lease  to  an 
agreement — 

(a)  The  royalty  rate  for  production 
from  or  allocable  to  your  lease  under  the 
agreement  will  not  exceed  the  stripper 
royalty  rate  from  your  qualifying  period 
as  long  as  at  least  one  of  the  wells  on 
which  the  lease  rate  was  calculated 
moves  to  the  agreement; 

(b)  You  must  submit  Form  MMS-4377 
under  this  section  to  continue  to  receive 
the  reduced  stripper  royalty  rate  for 
your  lease  committed  to  the  agreement; 
and  (c)  For  periods  begirming  after  the 
date  you  commit  your  lease  to  the 


agreement,  unless  the  agreement 
qualifies  as  a  stripper  oil  property  under 
§§  3106.60  through  3106.71,  you  will 
not  be  allowed  to  calculate  a  reduced 
royalty  rate  for  production  from  or 
allocable  to  your  lease  imder  the 
agreement.  However,  as  provided  in 
paragraph  (a)  of  this  section,  the  royalty 
rate  for  your  lease  will  not  exceed  the 
stripper  royalty  rate  from  your 
qualifying  period.  Any  further  reduction 
in  the  royalty  rate  for  your  lease  under 
the  agreement  will  be  due  to  the 
agreement  qualifying  for  a  lower  rate  at 
the  agreement  level. 

§  3106.72    What  If  I  make  an  error  when  I 
calculate  the  stripper  royalty  rate  for  my 
lease? 

If  you  make  an  error  calculating  your 
stripper  roytilty  rate.  MMS  will  calculate 
the  correct  rate  for  your  lease  and 
inform  you  of  the  change.  Any 
additional  royalties  due  are  payable 
immediately.  Late  payment  or 
underpayment  charges  will  be  assessed 
in  accordance  with  30  CFR  218.102. 

§  31 06.73    What  happens  If  I  manipulate 
production  to  get  a  stripper  royalty  rate? 

(a)  If  BLM  determines  that  you 
manipulated  production  to  obtain  a 
stripper  royalty  rate,  BLM  will  terminate 
your  royalty  rate  reduction  retroactively 
to  its  effective  date.  You  may  also  be 
subject  to  civil  or  criminal  penalties. 

(b)  You  must  pay  the  difference  in 
royalty  between  the  manipulated  rate 
and  the  unmanipulated  rate  as  well  as 
any  interest  and  underpayment  charges. 

§3106.74    How  long  will  the  Stripper  oil 
property  program  tM  In  effect? 

(a)  BLM  may  terminate  your  reduced 
royalty  rate  if — 

(1)  The  posted  price  for  West  Texas 
Intermediate  crude  (WTI),  adjusted  for 
inflation  by  BLM  and  MMS,  remains  on 
average  above  $28  per  barrel  for  six 
consecutive  months;  or 

(2)  The  Secretary  determines  that 
royalty  reductions  imder  this  program 
should  terminate. 

(b)  BLM  must  give  you  six  months 
notice  of  the  termination  of  the  program 


by  publishing  a  notice  in  the  Federal 
Register. 

Heavy  Oil  Property  Royalfy  Reduction 

$3106.80    What  Is  a  heavy  oil  property? 

A  heavy  oil  property  is  any  Federal 
lease  or  agreement  that  produces  crude 
oil  with  a  weighted  average  gravity  of 
less  than  20  degrees  as  measured  on  the 
American  Petroleum  Institute  (API) 
sca]^. 

$  31 06.81    What  wells  can  I  Include  when  I 
calculate  a  weighted  average  gravity? 

You  can  include  a  well  that  you 
operate  if — 

(a)  The  energy  equivalent  of  the  oil 
produced  exceeds  the  energy  equivalent 
of  the  gas  produced  (including 
entrained  liquefiable  hydrocarbons);  or 

(b)  It  produces  oil  and  less  than  60 
Mcf  of  gas  per  day. 

§  3106.82    How  do  I  calculate  a  weighted 
average  gravity  for  a  property? 

(a)  Calculate  the  weighted  average 
gravity  for  a  property  by  averaging 
(adjusted  to  rate  of  production)  the  API 
gravities  reported  on  your  Purchaser's 
Statement  (sales  receipts). 

(b)  Use  Purchaser's  Statements  for  the 
last  three  calendar  months  before  you 
intend  to  notify  BLM  that  you  want  a 
royalty  rate  reduction,  during  each  of 
which  you  had  at  least  one  sale.  For 
example,  if  you  make  a  request  for  a 
royalty  reduction  in  Octobiar  1996  and 
your  property — 

(1)  Had  oil  sales  every  month,  you 
must  use  Purchaser's  Statements  for 
July,  August,  and  September  1996; 

(2)  Had  oil  sales  only  once  every  six 
mdhths  in  the  months  of  March  and 
September,  you  must  use  Purchaser's 
Statements  for  September  1995,  and 
March  and  September  1996;  or  (3)  Had 
multiple  sales  each  month,  you  must 
us»  Purchaser's  Statements  for  every 
sale  during  July,  August,  and  September 
1996. 

(c)  You  must  use  the  following 
equation  to  calculate  the  weighted 
average  gravity  for  your  property: 


(V,xG,)+(V2xG2)-h(V„xG„)  ^  ^^.^^  Average  API  gravity  for  a  property 


V,+V2+V„ 


Where: 

Vi  =  Average  Production  (bbls)  of  Well 
#1  over  the  last  three  calendar 
months  of  sales 

y2  =  Average  Production  (bbls)  of  Well 
#2  over  the  last  three  calendar 
months  of  sales 


V„  =  Average  Production  (bbls)  of  each 
additional  well  (V3,  V4,  etc.)  over     ' 
the  last  three  calendar  months  of 
sales 

Gi  =  Average  Gravity  (degrees)  of  oil 
produced  from  Well  #1  over  the  last 
three  calendar  months  of  sales 


G2  =  Average  Gravity  (degrees)  of  oil 
produced  from  Well  #2  over  the  last 
three  calendar  months  of  sales 

Gn  =  Average  Gravity  (degrees)  of  each 
additional  well  (G3,  G4,  etc.)  over 
•  the  last  three  calendar  months  of 
sales 
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§  31 06.83    What  will  be  my  royalty  rate  if 
my  property  qualities  as  a  heavy  oil 
property? 

Use  your  weighted  average  gravity  for 
your  property,  rounded  dowrn  to  the 
nearest  whole  degree  (e.g.,  11.7°  API 
becomes  11°  API)  and  use  the  following 
table  to  determine  your  royalty  rate — 


Weighted  average  gravity 
(degrees  API) 


6 

7 

8 

9 
10 
11 
12 

13  , 

14  , 

15  , 

16  . 

17  . 

18  . 

19  . 

20  . 


Royalty 

Rate 

(percent) 


0.5 
1.4 
2.2 
3.1 
3.9 
4.8 
5.6 
6.5 
7.4 
8.2 
9.1 
9.9 
10.8 
11.6 
12.5 


§  3 1 06.84    How  do  I  apply  to  make  a  heavy 
oil  reduced  royalty  rate  effective  on  my 
Federal  lease? 

You  must  notify  BLM  in  writing  that 
you  want  a  heavy  oil  royalty  rate 
reduction  and  provide— 

(a)  The  BLM  case  number  of  the 
Federal  lease  for  which  you  want  a 
reduced  rate; 

(b)  The  BLM  case  number  of  any 
communitization  or  unit  agreement  that 
allocates  production  to  the  lease; 

(c)  Names  of  all  operators  on  the 
lease; 

(d)  The  reduced  royalty  rate  that  you 
have  determined  for  your  lease;  and 

(e)  Copies  of  the  Ptu-chaser's 
Statements  that  document  your 
calculations  of  weighted  average  gravity. 

§  31 06.85    When  will  the  Initial  heavy  oil 
reduced  royalty  rate  be  in  effect  on  my 
Federal  lease? 

The  heavy  oil  reduced  royahy  rate 
will  be  in  effect  on  the  first  day  of  the 
second  month  after  you  notify  BLM  as 
required  in  §  3106.84. 

§  3106.86    How  long  will  the  initial  heavy  oil 
reduced  royalty  rate  be  in  effect  on  my 
Federal  lease? 

(a)  The  reduced  royalty  rate  will 
apply  to  all  oil  you  produce  from  your 
lease  for  the  next  12  months  a'Her  the 
reduced  rate  becomes  effective. 

(b)  The  reduced  royalty  rate  will  also 
apply  for  two  months  followong  the  end 
of  the  initial  12-month  period  while  you 
determine  what  your  royalty  rate  will  be 
for  the  next  period  under  §  3106.87. 


§  3106.87    How  do  I  determine  my  royalty 
rate  after  the  initial  reduced  royalty  rate 
period  expires? 

(a)  Within  two  months  after  the  end 
of  the  initial  12-month  period,  you 
must — 

(1)  Calculate  the  weighted  average  oil 
gravity  for  your  property  for  that  initial 
12-month  period  just  concluded,  using 
the  formula  in  §  3106.82; 

(2)  Determine  your  royalty  rate  from 
the  table  in  §  3106.83;  and 

(3)  Notify  BLM  in  writing,  providing 
the  information  required  in  §  3106.84. 

(b)  If  you  do  not  notify  BLM  as 
required  in  paragraph  (a)  of  this  section 
within  two  months  after  the  end  of  any 
12-month  period  for  which  you  received 
a  reduced  royalty  rate,  the  royalty  rate 
will  retimi  to  the  rate  in  the  terms  of 
your  Federal  lease. 

§  3106.88    When  will  subsequent  royalty 
rate  reductions  become  effective  on  my 
Federal  lease? 

Any  heavy  oil  royalty  rate  reductions 
after  the  initial  12-month  period  will 
become  effective  for  oil  you  produce  in 
the  third  month  after  the  prior  12-month 
royalty  reduction  period  ends.  For 
example:  On  September  30.  1997,  at  the 
end  of  a  12-month  royalty  reduction 
period,  you  determine  the  weighted 
average  API  oil  gravity  for  your  property 
for  that  period  just  ended.  You  then 
determine  your  new  heavy  oil  royalty 
rate  by  using  the  table  in  this  section 
and  notify  BLM  within  two  months.  The 
new  royalty  rate  would  be  effective 
December  1,  1997  through  January  31, 
1999.  Between  December  1,  1998  and 
January  31,  1999,  you  would  calculate 
the  next  royalty  rate  based  on 
production  from  December  1, 1997 
through  November  30,  1998.  that  would 
be  effective  February  1,  1999  through 
March  31,  2000. 

§  31 06.89    What  provisions  apply  when  I 
begin  paying  royalty  at  a  reduced  rate? 

(a)  The  reduced  royalty  rate  applies 
only  to  oil  that  is  produced  from  or 
which  is  allocated  to  your  Federal  lease. 

(b)  You  may  not  intentionally 
manipulate  the  API  gravity  to  obtain  a 
reduced  royalty  rate. 

(c)  You  continue  to  be  subject  to  the 
minimum  royalty  provisions  of  your 
lease. 

(d)  You  may  be  eligible  for  both  a 
stripper  royalty  rate  reduction  and  a 
heavy  oil  royalty  rate  reduction.  If  you 
are  eligible  for  both  the  stripper  royalty 
rate  reduction  and  the  heavy  oil  royalty 
rate  reduction,  use  the  lower  of  the  two 
royalty  rates. 


§3106.90    What  happens  If  I  malce  a 
mistalce  when  I  calculate  the  reduced  heavy 
oil  royalty  rate  for  my  lease? 

If  you  made  an  error  calculating  the 
heavy  oil  royalty  rate.  BLM  will 
determine  the  correct  rate  for  your  lease 
and  notify  you  in  writing  of  the  change. 
You  must  adjust  your  royalty  reports 
and  payments  to  MMS  accordingly. 

§  3106.91  What  happens  If  I  manipulate 
production  from  my  heavy  oil  property  in 
order  to  get  a  reduced  royalty  rate? 

(a)  If  BLM  determines  that  you 
manipulated  production  to  obtain  a 
heavy  oil  royalty  rate  reduction,  BLM 
wrill  terminate  your  royalty  rate 
reduction  retroactively  to  its  effective 
date.  You  may  also  be  subject  to  civil  or 
criminal  penalties. 

(b)  You  must  pay  the  difference  in 
royalty  between  the  manipulated  rate 
and  the  unmanipulated  rate  as  well  as 
any  interest  and  underpayment  charges. 

§  31 06.92    How  long  will  the  heavy  oil 
property  royalty  reduction  program  be  in 
effect? 

(a)  BLM  may  suspend  or  terminate 
your  heavy  oil  property  royalty 
reductions  if — 

(1)  The  average  oil  price  has  remained 
above  $24  per  barrel  over  a  period  of  six 
consecutive  months  (based  on  the  WTI 
Crude  average  posted  prices  and 
adjusted  for  inflation  using  the  impHcit 
price  deflator  for  gross  national  product 
with  1991  as  the  base  year);  or 

(2)  After  September  10,  1999.  the 
Secretary  determines  that  the  heavy  oil 
royalty  reductions  are  not  reducing  the 
loss  of  otherwise  recoverable  reserves, 
the  Secretary  may  terminate  heavy  oil 
royalty  reductions  granted  under  the 
program. 

(b)  BLM  must  give  you  six  months 
notice  of  the  termination  of  the  program 
by  publishing  a  notice  in  the  Federal 
Register. 

Subpart  3107— Lease,  Surety  and 
Personal  Bonds 

General  Information 

§3107.10    Who  may  file  an  oil  and  gas 
lease  bond? 

Either  the  record  title  owner, 
operating  rights  owner  or  operator  may 
file  a  bond.  The  bond  must  guarantee 
the  compliance  of  all  record  title 
owners,  operating  rights  owners  and 
operators  for  the  lease. 

§3107.11    Who  must  a  bond  cover? 

The  bond  must  cover  all  record  title 
owners  (lessees),  operating  rights 
owners  and  operators  and  anyone  who 
conducts  operations  on  your  lease, 
unless  any  one  of  those  persons 
provides  its  own  bond. 
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§3107.12    When  must  I  fUe  a  bond? 

BLM  must  have  a  bond,  under  this 
subpart,  before  it  will  approve — 

(a)  An  AppUcaticm  for  Permit  to  Drill; 

(b)  Surface  distiubing  activities;  or 
[cj  A  transfer  of  record  title  or 

operating  rights  on  a  lease  which  has 
outstanding  obligations,  including 
reclamation. 

$3107.13    What  must  my  bond  cover? 

Your  bond  must  guarantee 
performance  and  compliance  with  the 
lease  terms  and  cover  all  liabiUties 
arising  &x>m  or  related  to  drilling 
operations  on  a  Federal  lease  including 
the  following  obhgations — 

(a)  Complete  and  timely  plugging  of 
well(s); 

(b)  Reclamation  of  the  lease  area; 

(c)  Restoration  of  any  lands  or  surface 
waters  adversely  affected  by  lease 
development; 

(d)  Payments  owed  to  the  United 
States  Government  such  as  royalties, 
rentals,  civil  penalties,  fines  and 
assessments; 

(e)  Compensatory  royalties  assessed  to 
compensate  for  drainage;  and 

(f)  Other  requirements  related  to 
operations  and  compUance  with  all 
lease  terms  and  conditions,  regulations, 
orders  and  notices  to  lessees. 

§3107.14    What  are  tha  dollar  amounts  for 
lionds? 

(a)  Bonds  covering  a  single  lease  must 
be  $20,000; 

(b)  Bonds  covering  all  of  your  leases 
in  one  State  must  be  $75,000; 

(c)  Bonds  covering  all  of  your  leases 
in  all  States  must  be  $150,000;  and 

(d)  BLM  may  adjust  the  bond  amounts 
in  paragraphs  (a)  through  (c)  under 
§3107.50. 

§3107.15    What  kinds  of  bonds  will  BLM 
accept? 

BLM  will  accept — 

(a)  Surety  bonds,  provided  that  the 
surety  company  is  approved  by  the 
Department  of  Treasury  (See 
Department  of  the  Treasury  Circular  No. 
570);  and 

(b)  Personal  bonds,  which  are  pledges 
of  cashier's  checks,  certified  checks, 
certificates  of  deposit,  irrevocable  letters 
of  credit,  or  negotiable  Treasury 
securities. 

§3107.16    Will  BLM  accept  cash  for 
personal  bonds? 

BLM  will  not  accept  cash  for  personal 
bonds. 

§  31 07.1 7    Is  there  a  special  bond  form  I 
must  use? 

You  must  use  a  current  bond  form 
Form  3000-4  or  3000-4a)  approved  by 
3LM's  Director. 


§3107.18    is  there  any  other 
documentation  that  I  must  file  with  a  surety 
bond? 

You  must  include  a  power  of  attorney 
or  other  proof  of  an  agent's  authority  to 
sign  on  behalf  of  the  siuety.  BLM  will 
accept  copies  of  powers  of  attorney. 

§3107.19   Where  must  I  file  my  bond? 

(a)  File  a  signed  original  of  the  bond 
instrument  in  the  BLM  State  Office  with 
jurisdiction  over  your  lease  or 
operations.  BLM  will  not  accept  copies. 

(b)  File  yoiu-  nationwide  bond  in  any 
BLM  State  Office. 

§3107.20    How  do  i  modify  the  terms  and 
conditions  of  my  bond? 

(a)  Modify  the  terms  and  conditions  of 
your  bond  or  adjust  the  bond  amoimt  by 
filing  a  rider  with  BLM.  No  special  form 
is  required; 

(b)  If  your  bond  is  a  surety  bond,  any 
rider  must  also  be  signed  by  your 
surety's  agent  and  filed  with  a  power  of 
attorney  for  that  agent;  and 

(c)  You  must  file  bond  riders  for  BLM 
approval  in  the  BLM  State  Office  where 
your  bond  is  located. 

Certificates  of  Deposit,  Letters  of  Credit 
and  Negotiable  Treasury  Securities 

§3107.30    What  may  I  use  to  back  my 
personal  bond? 

BLM  accepts  negotiable  treasury 
seciirities,  certificates  of  deposit  and 
irrevocable  letters  of  credit  issued  by 
Federally-insured  financial  institutions 
authorized  to  do  business  in  the  United 
States  to  back  a  personal  bond. 

§  31 07.31    Are  there  special  terms  tttat 
must  t>e  included  in  a  certiftoate  of  deposit 
to  use  it  to  back  my  twnd? 

If  you  use  a  certificate  of  deposit  to 
back  your  bond,  it  must  indicate  on  its 
face  that  Secretarial  approval  is  required 
prior  to  redemption  by  any  party. 

§  31 07.32    Are  there  special  terms  that 
must  be  Included  in  an  irrevocable  letter  of 
credit  to  use  it  to  back  my  bond? 

Yoiu'  irrevocable  letter  of  credit  (LOC) 
used  to  back  a  bond  must  include  a 
clause  that  grants  the  Secretary 
authority  to  demand  immediate 
payment  if  you  default  or  fail  to  replace 
the  LOC  within  30  calendar  days  from 
its  expiration  date.  The  LOC  must  be — 

(a)  Payable  to  the  Department  of  the 
Interior,  BLM; 

(b)  Irrevocable  during  its  term  and 
have  an  initial  expiration  date  of  not 
less  than  one  year  following  the  date 
BLM  receives  it;  and 

(c)  Automatically  renewable  for  a 
period  of  not  less  than  one  year,  imless 
the  issuing  financial  institution 
provides  BLM  with  written  notice  at 
least  90  calendar  days  before  the  letter 


of  credit's  expiration  date  that  it  will  not 
be  renewed. 

§  3107.33    What  spedal  requirements  are 
there  for  negotiable  treasury  securities? 

(a)  Negotiable  treasury  securities  used 
to  back  a  bond  must — 

(1)  Have  a  maiket  value  equal  to  the 
bond  amount;  and 

(2)  Be  accompanied  by  a  statement 
granting  full  authority  to  the  Secretary 
to  sell  such  seciuities  in  case  of  a 
default  of  the  terms  of  the  lease. 

(b)  You  must  monitor  their  value  and 
provide  additional  security  if  their 
market  value  falls  below  the  required 
bond  amount. 

Bonding  and  Lease  Transfers  or 
Operations 

§3107.40    What  are  BLM's  bonding 
requirements  when  s  lease  Interest  is 
transferred  to  anottter  party? 

(tfl  If  the  existing  operator  is  providing 
the  bond  and  there  will  be  no  change  in 
operator,  BLM  will  not  require  the 
transferee  of  a  lease  interest  to  file  a 
bond.  BLM  may  require  a  statement 
confirming  there  will  be  no  change  in 
operator. 

(b)  If  lease  interests  are  transferred 
and  there  will  be  a  change  in  operator, 
the  new  operator  must  provide  a  bond 
or  furnish  evidence  that  the  new  lessee    . 
will  cover  the  operator  with  a  bond. 

Bond  Adjustments 

§3107.50    May  BLM  adjust  my  bond 
amount? 

(a)  BLM  may  increase  yoiU'  bond 
amount. 

(b)  BLM  may  decrease  your  bond 
amount  if  it  determines  that  your 
obligations  under  yoiu  bond  are  less 
than  the  existing  bond  amount. 

§3107.51    What  factors  will  BLM  use  to 
determirte  wttether  my  t>ond  will  be 
adjusted? 

Factors  BLM  uses  to  determine  your 
bond  amount  include,  but  are  not 
limited  to,  your — 

(a)  Record  of  previous  violations; 

(b)  Uncollected  royalties;  and 

(c)  Plugging  and  reclamation  costs. 

§  3107.52    When  will  BLM  increase  my 
twnd  amount? 

BLM  will  increase  your  bond  amount 
if— 

(a)  You  file  an  AppUcation  for  Permit 
to  Drill  and  within  the  five  previous 
years  BLM  has  made  a  claim  against 
your  bond  because  you  failed  to 
properly  plug  a  well  or  completely 
reclaim  any  areas  of  surface  associated 
with  lease  operations; 

(b)  You  have  a  well  classified  as 
inactive  under  §  3107.55;  or 
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(c)  It  determines  an  increase  is 
necessary  to  satisfy  your  obligations 
under  the  bond. 

§3107.53    When  will  BLM  decrease  my 
bond  amount? 

BLM  will  decrease  your  bond  amount 
if— 

(a)  You  apply  to  BLM  and  request  a 
decrease  in  bond  amount;  and 

(b)  BLM  approves  your  application. 

§  3107.54    To  what  amount  may  BLM  adjust 
my  bond? 

BLM  may  adjust  your  bond  to  an 
amoimt  that  does  not  exceed  the  total 
of— 

(a)  Estimated  costs  to  have  BLM  plug 
and  reclaim  all  wells  and  areas  of 
surface  use  associated  vdth  lease 
operations; 

(b)  Uncollected  royalties  due;  and 

(c)  Outstanding  monies  due  from 
previous  violations. 

§3107.55    What  is  an  Inactive  well? 

For  the  piuposes  of  §§  3107.52  and 
3107.56  only,  an  inactive  well  is  any 
well  that  for  the  last  12  months  has 
not — 

(a)  Produced  oil  or  gas; 

(b)  Been  actively  used  as  a  service  or 
water  source  well;  or 

(c)  Been  actively  drilled  or  reworked. 

§3107.56    What  addltionai  security  must  I 
provide  for  an  Inactive  well? 

Within  30  calendar  days  after  your 
well  becomes  inactive  you  must — 

(a)  Submit  to  BLM  additional 
bonding,  either  as  a  rider  to  your 
existing  BLM  bond  or  as  a  separate 
bond,  in  an  amount  equal  to  $2.00  per 
foot  of  total  depth  or  plugged-back  total 
depth  of  your  inactive  well.  Each 
inactive  well  you  maintain  is  subject  to 
a  bond  increase  unless  you  demonstrate 
to  BLM  that  your  existing  bond  exceeds 
the  maximum  bond  amount  under 
§3107.51; 

(b)  Submit  to  BLM  a  $100 
nonrefundable  payment  for  each 
inactive  well.  You  must  submit  the  $100 
payment  for  each  12-consecutive  month 
period  that  your  well  remains  inactive. 
This  option  is  available  to  you  only  for 
the  first  six  years  your  well  is  inactive. 
After  six  years  of  inactive  status,  you 
must  file  the  additional  bonding  set  out 
in  paragraph  (a)  of  this  section,  in  lieu 
of  this  payment;  or 

(c)  Comply  with  the  requirements  of 
§3145.23. 

Bond  Collection  After  you  Default 

§3107.60    Under  what  circumstances  will 
BLM  demand  performance  or  payment 
under  my  bond? 

BLM  will  demand  performance  or 
payment  imder  your  bond  for 


noncompliance  with  the  lease  terms, 
governing  regulations  or  BLM  orders 
including — 

(a)  Well  plugging  and  abandonment; 

(b)  Reclamation  of  the  lease  area; 

(c)  Royahy  payments  and  related 
interest  or  penalties  that  have  accrued; 

(d)  Assessed  royalties  to  compensate 
for  drainage;  or 

(e)  Payment  of  penalties  or 
assessments  for  violations. 

§  31 07.61    As  the  principal  on  the  bond, 
may  BLM  require  me  to  restore  the  face 
amount  of  my  Ixjnd  or  require  me  to  replace 
my  bond  after  BLM  makes  demand  against 
it? 

After  the  bond  is  reduced  by  the 
amount  required  to  remedy 
noncomphance,  you  must  either — 

(a)  Post  a  new  bond  of  equal  value  to 
the  original  bond  within  60  calendar 
days  after  BLM  notified  you  that  the 
bond  is  deficient;  or 

(b)  Restore  the  existing  bond(s)  to  the 
amount  previously  held  within  60 
calendar  days  after  BLM  notifies  you 
that  the  bond  is  deficient. 

§  31 07.62    What  if  I  do  not  restore  the  face 
amount  or  file  a  new  bond  within  60 
calendar  days  after  BLM  notifies  me? 

If  you  do  not  restore  the  face  amount 
of  the  bond  on  file,  or  file  a  new  bond 
after  BLM  notifies  you  that  your  bond  is 
deficient — 

(a)  BLM  will  require  you  to  shut  down 
operations;  or 

(b)  Your  leases  covered  by  the  bond 
are  subject  to  cancellation  under  subpart 
3144. 

Bond  Cancellation 

§  31 07.70    After  I  fulfill  all  of  the  lease 
terms  and  conditions,  will  BLM  cancel  my 
bond? 

BLM  will  cancel  your  bond  after  you 
have — 

(a)  Fulfilled  all  of  the  lease  terms  and 
conditions; 

(b)  Completed  all  plugging  and 
reclamation  requirements  of  subpart 
3159  for  the  wells  covered  by  your 
bond;  and 

(c)  Paid  all  outstanding  rents, 
royalties,  interest,  assessments,  or 
penalties  due  to  noncomphance. 

§  3107.71    Will  BLM  cancel  my  bond  If  I 
transferred  all  of  my  lease  interests  or 
operations  to  another  bonded  party? 

BLM  will  cancel  your  bond  following 
approval  of  the  transfer  of  your  lease 
interests  or  a  change  of  operator  if  that 
party  provides  a  bond  that  assumes  all 
of  your  existing  liabihties. 


§3107.72    When  will  BLM  release  the 
collateral  backing  my  personal  bond? 

BLM  will  release  the  collateral 
backing  your  personal  bond  when  we 
cancel  it. 

Subpart  3108— Geophysical 
Exploration  Bond  Requirements 

Geophysical  Exploration  Bonds 

§3108.10    Must  I  file  a  bond  before  starting 
an  exploration  project? 

You  must  file  a  bond  with  the  BLM 
State  office  with  jurisdiction  over  the 
lands  before  each  planned  exploration 
project. 

§  31 08.1 1    What  are  the  dollar  amounts  for 
geophysical  bonds? 

Bonds  covering — 

(a)  A  single  exploration  operation 
must  be  $5,000. 

(b)  Yoiu-  exploration  operations  in  one 
State  must  be  $25,000; 

tc)  Your  exploration  operations. in  all 
States  must  be  $50,000;  and 

(d)  BLM  may  adjust  the  bond  amounts 
under  §3108.14. 

§  3106.12    Is  there  a  special  bond  form  I 
must  use? 

You  must  use  a  current  bond  form 
approved  by  BLM's  Director  for  either  a 
surety  bond  or  a  personal  bond. 

§3108.13    May  I  use  an  oil  and  gas  lease 
bond  to  cover  exploration  operations? 

(a)  If  you  hold  an  individual, 
statewide  or  nationwide  oil  and  gas 
lease  bond,  you  may  conduct 
exploration  on  leases  in  which  you  hold 
an  interest  without  further  bonding. 

(b)  If  you  hold  a  statewide  or 
nationwide  bond  and  intend  to  conduct 
exploration  on  lands  that  you  do  not 
have  imder  lease,  you  must  obtain  a 
rider,  subject  to  BLM  approval,  to 
include  such  oil  and  gas  exploration 
operations  under  the  bond. 

§3108.14 
amount? 

BLM  may  increase  your  bond  amoimt 
if  it  determines  that  additional  coverage 
is  necessary  to  protect  the  lands  or 
resoiu"ces. 


Will  BLM  increase  my  bond 


§3108.15    When  will  BLM  cancel  my 
geophysical  bond? 

If  you  request  it,  BLM  will  cancel 
your  bond  after  you — 

(a)  Satisfy  the  terms  and  conditions  of 
your  notice(s)  of  intent  or  permit(s)  to 
conduct  geophysical  exploration 
operations;  and 

(b)  Complete  any  additional 
reclamation  BLM  or  the  surface 
management  agency  requires  after  you 
file  a  notice  of  completion. 
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93106.16   What  will  happen  HI  do  not 
complat*  additional  reclamation  that  BUM 
requeats? 

If  you  do  not  complete  reclamation, 
BLM  will— 

(a)  Demand  performance  or  payment 
under  your  bond  to  cover  the  costs  of 
ceclamation;  and 

(b)  Initiate  judicial  action  to  compel 
performance  or  to  recover  the  costs  of 
reclamation. 

2.  Revise  part  3110 — Noncompetitive 
Leases  to  read  as  follows: 

PART  3110— OIL  AND  GAS 
GEOPHYSICAL  EXPLORATION 

Sulipart  31 10— Onshore  Oil  and  Gas 
Qeophysical  Exploratton 


General  ProTisions 


3110.10  When  must  I  have  BLM 
authorization  to  conduct  geophysical 
exploration  operations? 

8110.11  When  would  the  requirements  of 
this  subpart  not  apply  to  my  activities? 

3110.12  When  may  BLM  suspend  or  cancel 
my  right  to  conduct  geophysical 
exploration? 

3110.13  What  is  the  fee  to  use  BLM  lands 
to  conduct  geophysical  exploration 
operations? 

Subpart  3112— Geophysical  Exploration 
Outside  of  Alastu 

Notice  of  Intent 

3112.10    What  must  I  file  to  conduct  oil  and 

gas  geophysical  exploration  ofwrations? 
^112.11     When  must  I  file  my  NOI  and  what 

action  will  BLM  take? 
3112.12    May  BLM  require  that  I  participate 

in  a  field  review  as  a  part  of  the  filing 

process? 

Notice  of  Completion 

3112.20    When  must  I  file  a  notice  of 

completion  of  operations? 
|3112.21     What  action  will  BLM  take  on  my 

notice  of  completion? 

Sut)part  3113— Geophysical  Exploration  In 
Alasl(a  (Outside  the  Arctic  National  Wildlife 
Refuge) 

Exploration  Permit  Application 

3113.10  How  do  I  apply  for  an  oil  and  gas 
geophysical  exploration  permit? 

3113.11  What  action  will  BLM  take  on  my 
permit  application? 

3113.12  What  terms  and  conditions  will 
BLM  include  in  my  peimit? 

Exploration  Permit 

3113.20  When  is  my  exploration  permit 
effective  and  what  is  its  duration? 

3113.21  May  I  relinquish  my  exploration 
permit? 

3113.22  When  can  my  exploration  permit 
be  modified? 

Data  and  Infbramtion  Obligations 

3113.30    Must  I  collect  and  submit  all  data 
which  I  obtain  while  performing 
exploration  operations  under  the  permit? 


3113.31    When  may  BLM  disclose  such 
data? 

Completion  Report 

3113.40    What  does  BLM  require  after  I 

complete  operations  imder  my 

exploration  permit? 
3113.50    What  if  my  exploration  op>eration  is 

on  unleased  lands  managed  by  the 

Department  of  Defense  (DOD)? 
Authority:  16  U.S.C.  3150(b)  and  668dd;  30 
U.S.C.  189  and  359;  42  U.S.C.  6508;  and  43 
U.S.Q  1201, 1732(b),  1733, 1734  and  1740. 

Subpart  31 10— Onshoiv  Oil  and  Gas 
Geophysical  Exploration 

General  Provisions 

§3110.10    When  must  I  have  BLM 
authorization  to  conduct  geophysical 
exploration  operations? 

(a)  You  must  obtain  BLM 
authorization  before  you  conduct 
geophysical  exploration — 

(1)  On  pubUc  lands,  if  BLM  manages 
the  surface; 

(2)  On  unleased  public  lands  managed 
by  another  agency,  if  that  agency  and 
BLM  agree  for  BLM  to  process  your 
application  to  conduct  geophysical 
exploration  operations  according  to  the 
regulations  in  this  part;  and 

(3)  Under  the  rights  granted  by  any 
Federal  oil  and  gas  lease,  imless  the 
Forest  Service  manages  the  siuface. 

(b)  If  you  conduct  geophysical 
exploration  outside  of  the  rights  granted 
by  a  Federal  oil  and  gas  lease  on  lands 
where  BLM  does  not  manage  the 
surface,  you  may  need  authorization 
from  the  svu-face  management  agency  or 
surface  owner. 

§3110.11    When  wKHJid  the  requirements  of 
this  sut)part  not  apply  to  my  activities? 

The  requirements  of  this  subpart  do 
not  apply  to — 

(a)  Casual  use  activities.  Gravity  or 
magnetic  siuveys,  the  placement  of 
recording  equipment,  and  activities  that 
do  not  involve  vehicle  operations  that 
would  cause  significant  compaction  or 
rutting  are  generally  considered  casual 
use;  and 

(b)  Operations  you  conduct  on  private 
surface  overlying  Federal  minerals, 
luiless  you  conduct  operations  under 
the  rights  granted  by  a  Federal  oil  and 
gas  lease. 

§3110.12  When  ntay  BLM  suspend  or 
cancel  my  right  to  conduct  geophysical 
exploration? 

(a)  If  BLM  determines  that  you  have 
violated  any  of  the  terms  or  conditions 
of  your  subpart  3112  Notice  of  Intent  to 
conduct  oil  and  gas  geophysical 
operations  or  of  your  exploration  permit 
in  Alaska  under  subpart  3113,  BLM  may 
suspend  or  cancel  your  right  to  conduct 
exploration.  BLM  will  provide  notice  to 


you  before  it  suspends  or  cancels  yoiu 
right  to  conduct  exploration. 

(b)  BLM  may  order  an  immediate 
temporary  suspension  of  your 
geophysical  activities  imtil  a  hearing  or 
find  administrative  finding,  if  it 
determines  that  a  suspension  is 
necessary  to  protect  pubhc  health  and 
safety  or  the  enviromnent. 

§31iai3    What  Is  ttte  fee  to  use  BLM  lands 
to  conduct  geophysical  exptoration 
operations? 

BLM  will— 

(a)  Determine  the  fair  market  value  fee 
(FMV)  for  your  use  of  public  lands  for 
eadh  notice  of  intent  or  exploration 
permit,  if  BLM  manages  the  surface; 

(b)  Base  the  FMV  on  the  size  of  the 
area  physically  affected;  and 

(c)  Not  charge  a  FMV  for  portions  of 
your  geophysical  exploration  operation 
you  are  conducting  on  your  Federal 
lease  or  on  behalf  of  the  Federal  lessee. 

Subpart  311 2— Geophysical 
Exploration  Outside  of  Alaska 

Notice  of  Intent 

§  31 12.10    What  must  I  file  to  conduct  oil 
and  gas  geophysical  exploration 
operations? 

Before  you  conduct  oil  and  gas 
geophysical  exploration,  you  must 
submit  a  Notice  of  Intent  (NOI)  to 
Conduct  Oil  and  Gas  Geophysical 
Exploration  Operations,  Form  3150—4, 
and  provide  BLM  information  to 
determine  a  FMV  according  to 
§3110.13. 

§3112.11    When  must  1  file  my  NOI  and 
what  action  will  BLM  taice? 

(a)  You  must  file  a  NOI  at  least  14 
business  days  before  you  plan  to  start 
op)erations  and  BLM  will  review  and 
process  it  according  to — 

(1)  BLM  land  use  planning  decisions 
fo^  geophysical  exploration  in  the  area 
where  you  plan  to  conduct  operations; 
or 

(2)  Your  lease  terms,  if  you  conduct 
geophysical  exploration  under  the  rights 
granted  by  your  lease  and  the  lease  was 
issued  before  the  effective  date  of  the 
applicable  land  use  plan. 

(b)  BLM  will  give  you  a  copy  of  the 
Terms  and  Conditions  for  Notice  of 
Intent  to  Conduct  Geophysical 
Exploration,  Form  3150-4a,  and  other 
conditions  which  you  must  sign  and 
follow  to — 

(1)  Protect  the  pubUc  lands  from 
unnecessary  and  undue  degradation; 
and 
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(2)  Assure  compliance  with 
apphcable  laws  for  the  protection  of  the 
environment; 

(c)  BLM  will  notify  you — 

(1)  If  it  cannot  process  your  NOI  and 
why;  or 

(2)  Why  processing  will  be  delayed 
and  when  you  can  expect  BLM  to 
complete  processing. 

(d)  BLM  will  not  authorize  yoiu-  NOI 
until  you  pay  the  required  FMV. 

§3112.12    May  BLM  require  that  I 
participate  in  a  field  review  as  a  part  of  the 
filing  process? 

BLM  may  require  you  to  participate  in 
a  field  review  of  yoiu  proposal  to 
conduct  geophysical  operations.  The 
purpose  of  this  review  is  to  complete 
development  of  the  terms  and 
conditions  of  yoiu-  NOI. 

Notice  of  Completion 

§  31 12.20    When  must  i  file  a  notice  of 
completion  of  operations? 

You  must  submit  a  Notice  of 
Completion  of  Oil  and  Gas  Exploration 
Operations.  Form  3150-5,  to  BLM  30 
calendar  days  after  completing 
operations,  including  reclamation 
activities. 

§  31 12.21    What  action  will  BLM  take  on  my 
notice  of  completion? 

After  you  file  Form  3150-5,  BLM  will 
notify  you  whether  your  reclamation  is 
satisfactory  or  whether  you  must 
perform  additional  reclamation, 
specifying  the  nature  and  extent  of 
further  actions  you  must  take. 

Subpart  3113— Geophysical 
Exploration  In  Alaska  (Outside  the 
Arctic  National  Wildlife  Refuge) 

Exploration  Permit  Application 

§3113.10    How  do  I  apply  for  an  oil  and  gas 
geophysical  exploration  permit? 

If  you  plan  to  conduct  oil  and  gas 
geophysical  exploration  operations  in 
Alaska,  you  must — 

(a)  Complete  an  application  for  an  oil 
and  gas  geophysical  exploration  permit 
that  fully  describes  and  illustrates  your 
plans  for  conducting  exploration 
operations; 

(b)  Provide  evidence  that  you  have 
bond  coverage  according  to  the 
requirements  of  subpart  3108;  and 

(c)  Provide  BLM  information  to 
determine  a  FMV  according  to 
§  3110.13.  BLM  will  not  approve  your 
permit  until  you  pay  the  required  FMV. 

§3113.11    What  action  will  BLM  take  on  my 
permit  application? 

(a)  BLM  will— 

(1)  Review  youi  apphcation  and 

approve  or  disapprove  it;  or 


(2)  Notify  you  if  processing  will  be 
delayed,  why  it  v«ll  be  delayed,  and 
when  BLM  will  complete  processing. 

(b)  BLM  will  only  authorize 
exploration  for  lands  subject  to  section 
1008  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (16  U.S.C. 
3148),  after  it  determines  that  you  can 
conduct  exploration  activities  in  a 
manner  consistent  with  BLM's 
management  of  the  affected  area. 

§  31 1 3. 1 2    What  terms  and  conditions  will 
BLM  include  In  my  permit? 

BLM  will  include — 

(a)  Terms  and  conditions  necessary  to 
protect  mineral  and  nonmineral 
resources; 

(b)  Terms  to  insiu«  that  your 
operations  me  consistent  with  BLM's 
management  of  the  affected  area,  if  your 
proposal  occiu^  on  lands  subject  to 
section  1008  of  the  Alaska  NaUonal 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3148);  and 

(c)  Reasonable  conditions,  restrictions 
and  prohibitions,  if  you  plan  to  conduct 
geophysical  operations  within  the 
National  Petroleum  Reserve  in  Alaska 
to— 

(1)  Mitigate  adverse  effects  upon  the 
surface  resources  of  the  reserve;  and 

(2)  Satisfy  the  requirement  of  section 
104(b)  of  the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (42  U.S.C.  6504). 


Exploration  Permit 

§  31 1 3.20    When  Is  my  exploration  permit 
effective  and  what  Is  its  duration? 

(a)  An  exploration  permit  is  vafid  for 
one  year  after  the  effective  date 
specified  by  BLM;  and 

(b)  BLM  may  renew  your  exploration 
permit  for  an  additional  year  if  you 
submit  a  written  request. 

§3113.21 
permit? 


May  I  relinquish  my  exploration 


You  may  relinquish  all  or  part  of  your 
exploration  permit  by  filing  a  request  for 
relinquishment  with  BLM.  BLM  will 
approve  the  relinquishment,  provided 
you  and  your  siuety  comply  with  the 
terms  and  conditions  of  your 
exploration  permit  and  the  regulations 
in  this  part. 

§  31 1 3.22    Can  my  exploration  permit  be 
modified? 

(a)  BLM  may  approve  your  proposal 
to  modify  your  exploration  permit;  and 

(b)  BLM  may,  after  consulting  with 
you,  require  you  to  modify  your 
exploration  permit. 


Data  and  Information  Obligations 

§3113.30    Must  I  collect  and  submit  all  data 
which  I  obtain  while  performing  exploration 
operations  under  the  permit? 

You  must  collect  and  submit  to  BLM 
all  data  which  you  obtain  while 
conducting  exploration  operations. 

§3113.31    When  may  BLM  disclose  such 
data? 

BLM  will  manage  this  data  according 
to  the  Freedom  of  Information  Act  and 
43  CFR  part  2. 


Completion  Report 

§3113.40    What  does  BLM  require  after  I 
complete  operations  under  my  exploration 
permit? 

Within  30  calendar  days  after 
completing  all  operations  imder  the 
permit  you  must  submit  a  completion 
report  that  describes  and  illustrates  the 
work  that  you  performed  and  any 
reclamation  activity  completed  or 
planned.  BLM  will  review  the 
completion  report  and  notify  you  of  any 
additional  measures  which  you  must 
perform  to  correct  damage  to  the  lands 
and  resources. 

§  31 1 3.50    What  if  my  exploration  operation 
Is  on  unieased  lands  managed  by  the 
Department  of  Defense  (DOD)? 

If  the  DOD  refers  your  geophysical 
exploration  permit  application  to  BLM 
for  issuance — 

(a)  BLM  will  follow  the  provisions  of 
subpart  3113  to  process  your  permit; 
and 

(b)  DOD  must  consent  to  BLM 
issuance  of  your  permit  and  may  impose 
terms  and  conditions  on  your  permit. 

3.  Revise  part  3120 — Competitive 
Leases  to  read  as  follows: 

PART  3120-OIL  AND  GAS  LEASING 

Subpart  31 20— Leasing  (General) 
Leasing:  General 

o9C. 

3 1 20. 10  What  public  lands  may  BLM  lease 
for  oil  and  gas  under  this  subpart? 

3 1 20. 1 1  What  units  of  the  National  Park 
System  are  subject  to  oil  and  gas  leasing? 

3 1 20. 1 2  May  BLM  lease  minerals  under  the 
jurisdiction  of  an  agency  outside  of  the 
Department  of  the  Interior? 

National  Wildlife  Refuge  System  Lands 

3 1 20. 20  What  are  National  Wildlife  Refuge 
System  lands? 

3120.21  May  BLM  lease  lands  that  are 
within  the  National  Wildlife  Refuge 
System? 

Coordination  Lands 

3120.30  What  are  coordination  lands? 

3120.31  May  BLM  lease  coordination 
lands? 

3120.32  May  BLM  lease  lands  within  a 
wildlife  refuge  in  Alaska? 


NotkeofCon 
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3120.33  May  BLM  lease  lands  within 
Recreation  and  Public  Purposes  leases  or 
patents? 

3120.34  May  a  lease  contain  both  acquired 
and  public  domain  minerals? 

Ofl  and  Gas  Lease  Administratioii 

3120.40  For  Federal  lands,  what  types  of 
leases  does  BLM  issue  or  administer? 

3120.41  For  each  type  of  lease,  what  is  the 
primary  lease  tbrm,  maximum  lease  size, 
administrative  filing  fee,  and  advance 
annual  rental  rate? 

Subpart  3121— Compalltlva  Leasing 

Notke  of  CompetitiTe  Leaae  Sale 

3121.10  How  does  BLM  provide  notice  of 

I      what  lands  are  available  for  competitive 
'      oil  and  gas  leasing? 

3121.11  What  information  will  BLM 
include  in  the  Notice  of  Competitive 
Lease  Sale? 

3121.12  How  does  BLM  decide  which  lands 
to  include  in  a  Notice  of  Competitive 
Lease  Sale? 

3121.13  What  types  of  lands  may  I  include 
in  my  letter  of  nomination? 

Legal  Descriptioiis 

3121.20  How  should  I  describe  the  lands  in 
my  letter  of  nomination? 

3121.21  What  other  rules  must  I  follow 
when  I  submit  my  nomination  letter? 

future  Interest  Leasing 

3121.30    May  I  submit  a  nomination  letter 
for  mineral  interests  mat  will  vest  in  the 
United  States  in  the  future  and  how  will 
BLM  offer  them? 

Subpart  31 22— Competitive  Lease  Sale 

General 

3122.10  How  often  must  each  BLM  State 
Office  hold  competitive  lease  sales? 

3122.11  How  are  competitive  oil  and  gas 
lease  sales  conducted? 

3122.12  Is  there  a  minimum  per-acre 
amount  that  I  must  bid  on  a  parcel? 

3122.13  If  the  United  States  owns  a 
fractional  interest  (less  than  100  percent 

I       of  the  mineral  interest  in  a  parcel),  is  the 
minimum  bid  per  acre  prorated? 

3122.14  How  does  BLM  determine  the 
winning  bid? 

3122.15  What  documents  must  I  submit  on 
the  day  of  the  sale  if  I  am  the  winning 
bidder  of  a  parcel? 

3122.16  May  I  withdraw  my  bid? 

3122.17  What  must  I  pay  per  parcel  at  the 
sale  if  I  am  the  winning  bidder? 

^122.18    If  I  am  the  winning  bidder  for  a 
future  interest  lease,  what  payments 
must  I  make  on  the  day  of  the  sale? 

Balance  of  Bonus  Bid 

3122.20    When  is  the  balance  of  my  bonus 


U 


bid  due? 
22.21    What  happens  if  BLM  does  not 
receive  the  balance  of  my  bonus  bid 
within  10  business  days  following  the 
date  of  the  sale? 


ReiectionofBid 

,3122.30    Under  what  circumstances  will 
BLM  reject  my  bid? 


3122.31  Are  parcels  for  which  BLM  rejected 
bids  available  for  noncompetitive  leasing 
during  the  two  years  after  the  sale? 

Parcds  That  Receive  No  Bid  at  Oral  Auction 

3122.40    If  a  parcel  receives  no  bid  at  the 
competitive  lease  sale,  is  it  available  for 
noncompetitive  leasing? 

Subpart  31 2»— Noncompetitive  Leasing 

Parcels    Available  for  Noncompetitive 
Lease  Offers 

3123.10  What  parcels  are  available  for 
noncompetitive  lease  offers? 

3123.11  When  do  parcels  that  received  no 
bid  at  the  competitive  sale  become 
available  for  noncompetitive  leasing? 

Priority  of  Noncompetitive  Lease  Oflers 

3123.20  What  if  more  than  one 
noncompetitive  offer  is  filed  for  the  same 
parcel? 

3123.21  Ifmy  noncompetitive  offer  requires 
a  correction,  under  what  circumstances 
does  it  retain  priority? 

Descriptions  of  Lands  in  Noncompetitive 
Lease  Offsrs 

3123.30  How  do  I  describe  the  lands  in  my 
offer  I  file  the  day  after  the  competitive 
lease  sale? 

3123.31  How  do  I  describe  the  lands  in  my 
noncompetitive  offer  for  public  domain 
or  acquired  minerals  that  I  file  within  the 
two  years  after  the  sale? 

Requirements  of  a  Noncompetitive  Lease 
Ofifer 

3123.40  How  do  I  file  a  noncompetitive 
offer? 

3123.41  If  I  file  a  noncompetitive  future 
interest  offer,  when  must  I  pay  the  first 
year's  advance  rental? 

3123.42  What  happens  to  my 
noncomf>etitive  offer  if  an  earlier  offeror 
is  entitled  to  a  lease,  either  as  a  result  of 
priority  of  the  offer,  or  a  pending  lease 
reinstatement? 

3123.43  May  I  amend  my  noncompetitive 
lease  offer  before  BLM  issues  the  lease? 

3123.44  May  I  withdraw  my 
noncomftetitive  lease  offer? 

Subpart    3124 — Lease  Administration  and 
Renewals 

Dating  of  Leases 

3124.10    What  is  the  effective  date  of  my 
lease? 

Leases  Within  Unit  Agreements 

3124.20  What  if  the  lands  I  am  leasing  are 
within  an  existing  unit  agreement? 

3124.21  What  effect  does  the  commitment 
to  a  unit  have  on  my  lease  offer  or  lease? 

Lease  Consolidation 

3124.30  May  I  consolidate  leases? 

3124.31  What  information  must  I  include  in 
my  application  for  lease  consolidation? 

3124.32  How  many  copies  of  my 
application  must  I  file  and  where  must 
I  file  it? 

Lease  Renewals 

3124.40    For  how  many  years  will  BLM 
renew  my  lease? 


3124.41  For  how  many  years  will  BLM 
renew  my  lease  if  it  wasn't  issued  under 
Section  14  of  the  Mineral  Leasing  Act? 

3124.42  Ifmy  lease  is  committed  to  a  unit 
agreement  may  I  file  a  renewal  lease 
application? 

3124.43  Who  may  file  a  renewal  lease 
application? 

3124.44  How  must  I  file  my  renewal  lease 
^application? 

Subpart  3125— Exchange  Laasas 

3125.10  May  I  exchange  my  existing  oil  and 
gas  lease  for  a  new  lease? 

3125.11  How  must  I  file  an  exchange  lease 
application? 

Subpwt  3126— Railroad  RIght-ot-Way 


Railroad  Right-of.Way  1 

3126.10  To  which  rights  of  way  does  this 
subpart  apply? 

3126.11  Who  may  lease  the  oil  or  gas 
^deposits  underlying  a  railroad  right-of- 
way? 

3126.12  How  must  I  file  a  lease  application 
under  this  subpart? 

3126.13  What  information  must  my 
application  include? 

3126.14  Who  must  BLM  notify  that  I  filed 
an  application  to  lease  the  oil  and  gas 

'imder  the  right-of-way? 

3126.15  Who  may  submit  a  bid  for 
compensation? 

3126.16  What  must  I  include  in  my  bid  for 
compensation? 

3126.17  Who  must  BLM  notify  that  I  have 
filed  an  application  for  compensation? 

3126.18  May  BLM  request  offers  to  lease  or 
for  comp>ensation? 

3126.19  Who  will  receive  the  rights  to  the 
oil  and  gas  underlying  the  right-of-way? 

3126.20  What  is  the  term  of  my  lease  or 
agreement? 

Subpart  3129— Record  Title,  Operating 
Rights  and  Estate  Transfers,  Name 
Changes  and  Mergers 

General 

3129.10  What  is  a  transfer? 

3129.11  When  must  I  file  a  transfer  with 
BLM? 

3129.12  Who  may  receive  a  transfer  of  lease 
interests? 

3129.13  What  must  I  include  in  my  transfer 
application? 

3129.14  When  is  my  transfer  effective? 
Jli9.15    May  I  withdraw  my  transfer? 

3129.16  May  I  file  a  record  title  transfer 
limited  to  a  specific  depth,  formation, 

.  zone  or  defined  deposit  or  fluid  mineral? 

3129.17  May  I  file  my  operating  rights 
transfer  to  a  specific  depth? 

3129.18  How  do  transfers  of  interest  affect 
future  transfers? 

3129.19  When  will  BLM  segregate  a  lease  as 
a  result  of  a  transfer? 

3129.20  What  is  a  mass  transfer? 

3129.21  May  I  file  a  mass  transfer? 

3129.22  Does  BLM's  approval  of  a  transfer 
certify  that  title  is  clear? 
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Forms,  Fees  and  Filing  Requirements 

3129.30  What  forms  must  I  use  to  transfer 
lease  interests,  how  many  copies  must  I 
file,  what  is  the  filing  fee  per  lease  or 
document,  and  where  must  I  file  them? 

3129.31  Are  filing  fees  refundable? 

3129.32  How  do  I  describe  the  lands  on 
Fonn  3000-3  for  my  record  title  transfer? 

3129.33  May  I  transfer  less  than  a  legal 
subdivision? 

3129.34  May  I  file  a  record  title  transfer 
containing  less  than  640  acres? 

3129.35  What  must  I  submit  to  BLM  to 
transfer  the  rights  or  interests  of  a 
decedent  to  its  heir,  devisee  or  estate? 

3129.36  What  must  I  submit  to  BLM  for  a 
merger  or  name  change? 

3129.37  Where  must  I  file  documentation  of 
estate,  merger  and  name  changes? 

3129.38  As  the  transferee,  what  should  I  file 
to  show  I  am  qualified  to  hold  Federal 
lease  interests? 

3129.39  When  must  I  file  transfers  with 
BLM? 

3129.40  May  I  transfer  an  interest  before 
BLM  issues  the  lease? 

Bonding,  Obligations  and  Liabilities 

3129.50  When  will  BLM  require  a  new 
bond  for  a  transfer? 

3129.51  If  I  transfer  my  lease,  when  do  my 
obligations  under  the  lease  end? 

3129.52  If  I  acquire  a  lease  by  an 
assignment  or  transfer,  what  obligations 
do  I  agree  to  assume? 

Denial/Disapproval 

3129.60  When  will  BLM  deny  or 
disapprove  a  transfer  to  me? 

3129.61  Must  I  file  assignments  of  rights  to 
production  with  BLM? 

3129.62  May  I  file  a  lien  against  a  lease  for 
monies  owed  me? 

3129.63  Must  I  file  transfers  of  overriding 
royalty  interest,  net  profit  or  production 
payments  with  BLM? 

Authority:  16  U.S.C.  3150(b)  and  668dd;  30 
U.S.C  189,  306  and  359;  43  U.S.C.  1733, 
1734  and  1740;  and  10  U.S.C.A.  7439. 

Subpart  31 20— Leasing  (General) 
Leasing:  General 

§3120.10    What  public  lands  may  BLM 
lease  for  oil  and  gas  under  ttils  subpart? 

This  subpart  appUes  to  public  domain 
and  acquired  minerals  subject  to  leasing 
under  the  Mineral  Leasing  Act,  as 
amended  (30  U.S.C.  181  et  seq.)  and  the 
Mineral  Leasing  Act  for  Acquired  Lands 
(30  U.S.C.  351  et  seq.].  This  subpart 
does  not  apply  to  leasing  minerals  in — 

(a)  National  Parks  and  the  following 
units  of  the  National  Park  System  except 
as  provided  at  §  3120.11; 

(b)  National  monuments; 

(c)  Incorporated  cities,  towns  and 
villages; 

(d)  National  Petroleum  Reserve- 
Alaska  and  Naval  petroleum  and  oil 
shale  reserves,  except  Naval  Oil  Shale 
Reserves  1  and  3; 


(e)  Lands  recommended  for 
wdldemess  allocation  by  the  surface 
management  agency; 

(f)  Lands  within  BLM  wilderness 
study  areas; 

(g)  Lands  designated  by  Congress  as 
wilderness  study  areas,  except  where  oil 
and  gas  leasing  is  specifically  allowed  to 
continue  by  the  statute  designating  the 
study  area; 

(h)  Lands  within  areas  allocated  for 
wilderness  or  further  plaiming  in 
Executive  Communication  1504.  Ninety- 
Sixth  Congress  (House  Document 
numbered  96-119),  unless  the  lands  are 
allocated  to  uses  other  than  wilderness 
by  a  land  and  resource  management 
plan  or  have  been  released  to  uses  other 
than  wilderness  by  an  Act  of  Congress; 

(i)  Lands  within  the  National 
Wilderness  Preservation  System,  subject 
to  valid  existing  rights  under  section 
4(d)(3)  of  the  Wilderness  Act 
established  t)efore  midnight,  December 
31,  1983; 

(j)  Lands  north  of  68  degrees  north 
latitude  and  east  of  the  western 
boundary  of  the  National  Petroleum 
Reserve-Alaska; 

(k)  Arctic  National  Wildlife  Refuge  in 
Alaska; 

(1)  Any  other  lands  withdrawm  from 
leasing; 

(m)  Tidelands  or  submerged  coastal 
lands  within  the  continental  shelf 
adjacent  or  littoral  to  lands  within  the 
jurisdiction  of  the  United  States;  and 

(n)  Lands  acquired  by  the  United 
States  for  development  of  helium, 
fissionable  material  deposits  or  other 
minerals  essential  to  the  defense  of  the 
country,  except  oil,  gas,  and  other 
minerals  subject  to  leasing  under  the 
Act. 

§  3120.1 1    What  units  of  the  National  Park 
System  are  subject  to  oil  and  gas  leasing? 

(a)  The  Secretary  may  allow  oil  and 
gas  leasing  in  units  of  the  National  Park 
System  Usted  in  paragraph  (b)  of  this 
section  if  leasing  those  lands  would  not 
have  significant  adverse  effects  on  the 
administration  of  the  area  and  if  lease 
operations  can  be  conducted  in  a 
manner  that  will  preserve  the  scenic, 
scientific  and  historic  features 
contributing  to  pubUc  enjoyment  of  the 
area; 

(b)  BLM  may  lease  oil  and  gas  in — 

(1)  Lake  Mead  National  Recreation 
Area  as  portrayed  on  the  map  identified 
as  "boimdary  map"  8360-80013B, 
revised  February  1986; 

(2)  Whiskeytown  Unit  of  the 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area  as  portrayed  on  the 
map  identified  as  "Proposed 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area,"  nmnbered  BOR-WST 


1004,  dated  July  1963.  BLM  may  lease 
lands  within  the  recreation  area  under 
the  jurisdiction  of  the  Secretary  of 
Agriculture  under  the  Mineral  Leasing 
Act  of  1920,  as  amended,  or  the 
Acquired  Lands  Mineral  Leasing  Act  of 
1947,  if  disposition  would  not  have 
significant  adverse  effects  on  the 
purpose  of  the  Central  Valley  Project  or 
the  administration  of  the  recreation 
area; 

(3)  Glen  Canyon  National  Recreation 
Areas  as  portrayed  on  the  map 
identified  as  "boundary  map.  Glen 
Canyon  National  Recreation  Area," 
numbered  GLC-91,006.  dated  August 
1972; and 

(4)  Any  other  units  of  the  National 
Park  Service  where  Congress  authorizes 
leasing; 

(c)  BLM  may  not  lease  oil  and  gas  in 
the— 

(1)  Lake  Mead  National  Recreation 
Area — 

(i)  All  waters  of  Lakes  Mead  and 
Mohave  and  all  lands  within  300  feet  of 
those  lakes  measured  horizontally  from 
the  shoreline  at  maximmn  surface 
elevation;  and 

(ii)  All  lands  within  the  unit  of 
supervision  of  the  Bureau  of 
Reclamation  around  Hoover  and  Davis 
Dams  and  all  lands  outside  of  resource 
utilization  zones  as  designated  by  the 
Superintendent  on  the  map  (602- 
2291B..  dated  October  1987)  of  Lake 
Mead  National  Recreation  Area  which  is 
available  for  inspection  in  the  Office  of 
the  Superintendent; 

(2)  Whiskeytown  Unit  of  the 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area — 

(i)  All  waters  of  the  Whiskeytown 
Lake  and  all  lands  within  1  mile  of  that 
lake  measured  fi-om  the  shoreline  at 
maximum  surface  elevation; 

(ii)  All  lands  classified  as  high  density 
recreation,  general  outdoor  recreation, 
outstanding  natural  and  historic,  as 
shown  on  the  map  nimibered  611- 
20.004B.  dated  April  1979,  entitled 
"Land  Classification,  Whiskeytown 
Unit,  Whiskeytown-Shasta-Trinity 
National  Recreation  Area."  This  map  is 
available  for  public  inspection  in  the 
Office  of  the  Superintendent;  and 

(iii)  All  lands  within  section  34  of 
Township  33  North,  Range  7  West,  Mt. 
Diablo  Meridian;  or 

(3)  Glen  Canyon  National  Recreation 
Area— Those  units  closed  to  mineral 
disposition  within  the  natural  zone, 
development  zone,  cultural  zone  and 
portions  of  the  recreation  and  resource 
utiUzation  zone  as  shown  on  the  map 
numbered  80,022A,  dated  March  1980, 
entitled  "Mineral  Management  Plan — 
Glen  Canyon  National  Recreation  Area." 
This  map  is  available  for  pubUc 
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inspection  in  the  Office  of  the 
Superintendent  and  the  offices  of  the 
State  Directors,  Bureau  of  Land 
Management,  Arizona  and  Utah. 

§  3120.12    May  BLM  lease  minerals  under 
the  jurisdiction  of  an  agency  outside  of  the 
Department  of  the  Interior? 

If  minerals  are  xmder  the  jiuisdiction 
of  an  agency  outside  the  Department  of 
the  Interior,  BLM  may  lease — 

(a)  Acquired  lands  only  after  BLM 
receives  consent  from  the  surface 
management  agency; 

(b)  Pubhc  domeiin  lands  only  after 
BLM  has  consulted  with  the  surface 
management  agency;  and 

(c)  National  Forest  System  lands  and 
lands  withdrawn  for  use  by  the 
Department  of  Defense,  whether 
acquired  or  public  domain,  only  with 
the  written  consent  of  the  surface 
management  agency. 

National  Wildlife  Refuge  System  Lands 

§  31 20.20    What  are  National  Wildlife 
Refuge  System  lands? 

National  Wildlife  Refuge  System 
lands  are  those  lands  luider  the 
jurisdiction  of  the  United  States  Fish 
and  Wildlife  Service  included  within  a 
withdrawal  of  pubhc  domain  and 
acquired  lands  for  the  protection  of  all 
species  of  wildUfe  within  a  particular 
area. 

§  3120.21    May  BLM  lease  lands  that  are 
within  the  National  Wlldltfe  Refuge  System? 

BLM  may  lease  National  WildUfe 
Refuge  System  lands  only — 

(a)  If  it  is  necessary  to  protect  those 
lands  from  drainage;  or 


(b)  Where  there  are  valid  existing 
rights. 

Coordination  Lands 

§  31 20.30    What  are  coordination  lands? 

Coordination  lands  are  those  lands 
withdrawn  or  acquired  by  the  United 
States  and  made  available  to  the  States 
by- 

(a)  Cooperative  agreements  entered 
into  between  the  Fish  and  Wildlife 
Service  and  the  game  commissions  of 
the  various  States,  in  accordance  with 
the  Act  of  March  10, 1934  (48  Stat.  401), 
as  amended  by  the  Act  of  August  14, 
1946  (60  Stat.  1080);  or 

(b)  Long-term  leases  or  agreements 
between  the  Department  of  Agriculture 
and  the  game  commissions  of  the 
various  States  piu^uant  to  the 
Bankhead-Jones  Feurm  Tenant  Act  (50 
Stat.  525),  as  amended,  where  such 
lands  were  subsequently  transferred  to 
the  Department  of  the  Interior,  with  the 
Fish  and  WildUfe  Service  as  the 
custodial  agency  of  the  United  States. 

§  3120.31    May  BLM  lease  coordination 
lands? 

BLM  may  lease  coordination  lands 
(not  closed  to  oil  and  gas  leasing)  only 
eifter  it  has — 

(a)  Consulted  with  the  appUcable 
State  Game  Conunission  and  the  Fish 
and  WildUfe  Service;  and 

(b)  Obtained  any  lease  stipulations 
necessary  to  protect  the  lands  proposed 
for  lease. 

§3120.32    May  BLM  lease  lands  writhln  a 
wlldllfe  refuge  in  Alaska? 

Lands  within  a  wildUfe  refuge  in 
Alaska,  except  the  Arctic  National 


WildUfe  Refuge,  are  open  to  oil  and  gas 
leasing  after  the  Fish  and  Wildlife 
Service  has  completed  a  favorable 
compatibility  determination. 

§  3120.33    May  BLM  lease  lands  within 
Recreation  and  Pul)lic  Purposes  leases  or 
patents? 

Recreation  and  Public  Purposes  Act 
leases  and  patents  authorized  under  43 
U.S.C.  869  et  seq.  are  subject  to  oil  and 
gas  leasing  under  the  regulations  in  this 
part,  subject  to  any  conditions  or 
stipulations  that  the  Secretary  considers 
appropriate. 

§  31 20.34    May  a  lease  contain  twth 
acc^ired  and  public  domain  minerals? 

A  lease  may  not  contain  both  public 
domain  and  acquired  minerals. 

Oil  and  Gas  Lease  Administration 

S  3120.40    For  Federal  lands,  wttat  types  of 
leases  does  BLM  issue  or  administer? 

BLM  issues  or  administers  the 
following  types  of  leases — 

(a)  Competitive; 

(b)  Noncompetitive; 

(c)  Future  Interest  (Competitive/ 
Noncompetitive); 

(d)  Right-of-Way; 

(e)  Renewal; 

(f)  Exchange; 

(g)  Combined  Hydrocarbon;  and 
(h)  Private. 

§  3120.41    For  each  type  of  lease,  wttat  Is 
the  primary  lease  term,  maximum  lease 
size,  administrative  filing  fee,  and  advance 
annual  rental  rate? 

The  foUowing  chart  describes  the 
terms  for  each  type  of  lease  BLM 
issues — 


Type  of  lease 


<a)  Competitive 

1(b)  Noncompetitive 

i(c)  Future  Interest 

(d)  Right-of-Way  Leasing 

(e)  Renewal  Leases 

(f)  Exchange  Leases 

(g)  Combined  Hydrocarison  Leases 
(h)  Private  Leases 


Primary  lease 
term 


10  years 

10  years 

10  years 

20  years 

20  years 

5  years 

10  years 

Sutjject  to  private 
lease  terms. 


Maximum  lease  size 


2,560  acres  for  lower  48  States 
and  5,760  acres  in  Alaska. 

2,560  acres  for  lower  48  States 
and  5,760  acres  in  Alasica. 

2,560  acres  for  lower  48  States 
arxl  5,760  acres  in  Alaska. 

N/A  

N/A  

N/A  

5.120  acres 

N/A  


Administra- 
tive filing 
fee 


$75 

75 

75 

75 
75 
75 
75 
None 


Rental  rate  per  acre  or  fraction  of 
an  acre 


$1.50  for  the  first  five  years;  $2.00 
the  sixth  and  succeeding  years. 
See  Competitive. 

See  Competitive. 

See  Competitive. 

$2. 

$2. 

$2. 

Subject  to  private  lease  terms. 


!i 


ubpart  3121— Competitive  Leasing 

Notice  of  Competitive  Lease  Sale 

§3121.10    How  does  BLM  provide  notice  of 
what  lands  are  available  for  competitive  oil 
and  gas  leasing? 

BLM  will— 


(a)  Post  a  Notice  of  Competitive  Lease 
Sale  in  the  pubUc  room  of  the  BLM 
State  Office  with  jurisdiction  over  the 
lands  available  for  lease  for  a  minimum 
of  45  calendar  days  before  the  sale  date; 
and 

(b)  Make  the  notice  available  for 
posting  at  the  offices  of  all  appropriate 


siuface  management  agencies  with 
jiuisdiction  over  any  of  the  parcels 
included  in  the  sale  notice  for  at  least 
45  calendar  days  before  the  sale  date. 
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§3121.11    What  information  will  BLM 
Include  In  the  Notice  of  Competitive  Lease 
Sale? 

In  the  Notice  of  Competitive  Lease 
Sale.  BLM  will  include — 

(a)  The  time,  date,  and  place  of  the 
sale; 

(b)  A  description  of  the  lands 
available  for  sale; 

(c)  Stipulations  or  lease  conditions 
that  apply  to  each  sale  parcel;  and 

(d)  Any  special  requirements  that 
apply  to  a  parcel  such  as 
communitization  or  imit  agreement 
joinder  requirements,  or  any  plugging, 
bonding,  or  surface  reclamation 
requirements  for  existing  wells. 


§3121.12    How  does  BLM  decide  which 
lands  to  include  in  a  Notice  of  Competitive 
Lease  Sale? 

BLM  includes  lands  in  a  Notice  of 
Competitive  Lease  Sale  as  a  resuh  of  a — 

(a)  Letter  of  nomination  from  the 
public; 

(b)  BLM  recommendation;  or 

(c)  Request  from  a  surface 
management  agency. 

§3121.13    What  types  of  lands  may  I 
include  in  my  letter  of  nomination? 

You  may  include  the  following  types 
of  lands  in  your  letter  of  nomination  for 
competitive  leasing — 

(a)  Lands  available  for  leasing  under 
§3120.10.  including— 


(1)  Lands  in  oil  and  gas  leases  that 
have  terminated,  expired,  been  canceled 
or  relinquished; 

(2)  Interests  forfeited  to  the  United 
States; 

(3)  Lands  that  have  never  been  leased; 

(b)  Lands  which  are  otherwise 
unavailable  for  leasing  but  are  subject  to 
drainage  (protective  leasing);  and 

(c)  Lands  in  gas  storage  agreements 
that  also  meet  the  requirements  of 
paragraph  (a)  or  (b)  of  this  section. 

Legal  Descriptions 

§3121.20    How  should  I  describe  the  lands 
in  my  letter  of  nomination? 


(a)  The  put))ic  lands  have  been  surveyed  under 
the  putdic  land  rectangular  survey  system  or 
tt>e  acquired  lands  lie  within  and  conform  to 
the  rectangular  system  of  public  land  surveys 
and  constitute  either  all  or  a  portion  of  the 
tract  acquired  by  the  United  States. 

(b)  The  public  lands  have  not  been  surveyed 
under  the  put)lic  land  rectangular  survey  sys- 
tem or  the  acquired  lands  do  not  conform  to 
the  rectangular  system  of  put)lic  land  surveys, 
but  lie  within  an  area  of  the  pUblic  land  sur- 
veys arxJ  constitute  the  entire  tract  acquired 
t>y  tt>e  United  States. 

(c)  The  acquired  lands  do  not  confomi  to  the 
rectangular  system  of  public  land  sun/eys,  but 
lie  within  an  area  of  the  put)lic  land  surveys 
and  constitute  less  than  the  entire  tract  ac- 
quired by  ttie  United  States. 


(d)  The  acquired  lands  lie  outside  an  area  of 
the  puWic  land  surveys  and  constitute  the  en- 
tire tract  acquired  by  the  United  States. 

(e)  The  acquired  lands  lie  outside  an  area  of 
the  putjiic  land  surveys  and  constitute  less 
than  the  entire  tract  acquired  by  the  United 
States. 


(f)  The  acquired  lands  do  not  conform  to  the 
rectangular  survey  system  of  public  land  sur- 
veys. 

(g)  The  acquired  lands  have  been  assigned  an 
acquisition  or  tract  number  by  the  acquiring 
agency. 

(h)  The  public  lands  have  a  protracted  survey 
that  has  been  approved  and  the  effective 
date  published  in  the  Federal  Register. 

(i)  The  lands  are  accreted  


Ttien  you  must  describe  the  lands— 


By  township,  range,  meridian,  section  and  legal  subdivision. 


By  metes  and  bounds,  giving  courses  and  distances  between  the  successive  angle  points  on 
the  boundary  of  the  tract,  and  connected  by  courses  and  distances  connected  to  an  official 
coiner  of  the  public  land  surveys,  or  furnish  a  copy  of  the  deed  or  other  conveyance  docu- 
ment by  which  the  United  States  acquired  title  to  the  lands 


By  metes  and  bounds,  giving  courses  and  distances  between  the  successive  angle  points  with 
appropriate  ties  to  the  nearest  official  survey  comer.  If  a  portion  of  the  boundary  of  the 
lands  requested  coincides  with  the  boundary  in  the  deed  or  other  conveyance  document 
you  doni  have  to  redescribe  the  boundary  if  a  copy  of  the  deed  or  other  conveyance  docu^ 
ment  is  attached  to  your  nomination.  Any  portion  of  the  lands  nominated  that  does  not  coin- 
cide with  the  boundary  in  the  deed  or  other  conveyance  document  must  be  tied  by  courses 
and  distances  between  successive  angle  points  into  the  description  in  the  deed  or  other 
conveyance  document. 

Either  as  shown  in  the  deed  or  other  conveyance  document  by  which  the  United  States  ac- 
quired title  to  the  lands,  or  attach  a  copy  of  the  document  to  your  nomination. 

By  metes  and  bounds,  giving  courses  and  distances  between  successive  angle  points  tvino  bv 
courses  and  distances  into  the  description  in  the  deed  or  other  conveyance  document  If  a 
portion  of  the  boundary  of  the  lands  requested  coincides  with  the  boundary  in  the  deed  or 
other  conveyance  document,  you  don't  have  to  redescribe  the  boundary  if  a  copy  of  the 
deed  or  other  conveyance  document  is  attached  to  your  nomination.  Any  portion  of  the 
tends  nominated  that  does  not  coincide  with  the  boundary  in  the  deed  or  other  conveyance 
document  must  be  tied  by  courses  and  distances  between  successive  angle  points  into  the 
descnpton  in  the  deed  or  other  conveyance  document 

By  filing  three  copies  of  a  map  upon  which  the  location  of  the  lands  are  clearly  mart<ed  with 
respect  to  the  administrative  unit  or  project  of  which  they  are  a  part. 

By  the  acquisition  or  tract  number  together  virth  the  identity  of  the  State  and  county  where  the 
larxK  are  located. 

By  legal  subdMsion.  section,  township,  range  and  meridian.  However,  the  smallest  legal  sub- 
division for  which  you  may  apply  is  a  full  section  for  the  lower  48  states  and  four  full  contio- 
uous  sections  for  Alaska. 

^\J^^^  ^I^  ^"^  ^'"'"9  «>"^es  and  distances  between  the  successive  angle  points  on 
the  boundary  of  the  tract,  and  connected  by  courses  and  distances  to  an  angle  point  on  the 
penmeter  of  the  tract  to  which  the  accretions  apply 


§  3121.21    What  other  rules  must  I  follow 
when  I  submit  my  nomination  letter? 

(a)  You  must  not  combine  public 
domain  and  acquired  minerals  in  the 
same  parcel  nominated. 


(b)  Each  parcel  nominated  must  not 
exceed  2.560  acres  for  the  lower  48 
states  or  5.760  acres  for  Alaska. 

(c)  The  lands  within  each  parcel 
nominated  must  be  within  a  six  square 


mile  area,  unless  you  show  BLM  that  a 
larger  area  is  necessary. 


Fature  Intere 
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Fature  Interest  Leasing 

§9121.30   May  I  sulmH  a  nomination  letter 
for  mineral  Interests  tttat  wlU  vest  In  ttte 
United  States  In  ttte  future  and  how  will 
BLM  offer  them? 

(a)  You  may  submit  a  nomination 
letter  for  future  mineral  interests;  and 

(b)  BLM  will  offer  eUgible  future 
mineral  interests  at  a  competitive  lease 
sale. 

Subpart  3122— Competitive  Lease  Sale 

General 


S  3122.10    How  often  must  eacli  BLM  State 
Office  hold  competithfe  lease  sales? 

Each  BLM  State  Office  must  hold 
competitive  lease  sales  at  least  quarterly 
if  lands  are  eUgible  and  available  for 
competitive  leasing. 

§3122.11    Klow  are  competithre  oil  and  gas 
I  sales  conducted? 


(a)  Competitive  lease  sales  are 
conducted  by  oral  bidding. 

(b)  If  you  make  the  highest  bid  at  the 
sale,  you  are  committed  to  execute  the 
lease  under  §  3122.15  and  to  pay  the 
amoimts  required  under  §§  3122.17  and 
3122.20. 

(c)  If  you  are  the  highest  bidder  and 
you  fail  to  complete  the  requirements  to 
obtain  your  lease  under  this  subpart, 
BLM  considers  your  bid  rejected. 

§  31 22.1 2    Is  tttere  a  minimum  per-acrs 
amount  that  I  must  bid  on  a  parcel? 

The  minimum  acceptable  bid  is  $2.00 
per  acre  or  fraction  of  an  acre, 
calculated  on  the  gross  acreage  in  the 
parcel. 

§3122.13    If  the  United  States  owns  a 
fractional  Intsrest  (less  than  100  percent  of 
the  mineral  Interest  in  a  parcel)  Is  ttie 
minimum  IM  per  acre  prorated? 

The  minimum  acceptable  bid  will  not 
be  prorated  for  any  lands  in  which  the 
United  States  owns  a  fractional  interest. 
Your  bid  per  acre  must  be  calculated  on 
the  gross  acreage  in  the  parcel. 

§3122.14    How  does  BLM  determine  the 
winning  bid? 

The  winning  bid  is  the  highest  oral 
bid  on  a  parcel  that  equals  or  exceeds 
the  minimimi  acceptable  bid. 

§  31 22.1 5    What  documents  must  I  submit 
on  the  day  of  the  sale  If  I  am  the  winning 
bidder  of  a  parcel? 

(a)  On  the  day  of  the  sale,  you  must 
isubmit  a  signed  BLM-approved  lease 
bid  form  for  each  parcel  on  which  BLM 
determines  you  are  the  winning  bidder. 

(b)  Your  signature  on  a  BLM-approved 
lease  bid  form  binds  you  to  the  lease 
agreement  and  constitutes  acceptance  of 
the  lease  terms  and  conditions. 


§3122.16   May  I  withdraw  my  bid? 
You  may  not  withdraw  your  bid. 

§3122.17    What  must  I  pay  per  parcel  at  the 
sale  If  I  am  the  winning  bidder? 

(a)  If  you  are  the  winning  bidder  of  a 
parcel,  on  the  day  of  the  sale  you  must 
pay— 

(1)  A  noiuefundable  $75 
administrative  fee; 

(2)  The  first  year's  advance  aimual 
rental  of  $1.50  per  acre  or  fraction  of  an 
acre  calculated  on  the  gross  acreage  in 
the  parcel;  and 

(3)  The  minimum  bonus  bid  of  $2.00 
per  acre  or  fraction  of  an  acre  calculated 
on  the  gross  acreage  in  the  parcel. 

(b)  The  BLM  State  Office  with 
jurisdiction  over  the  parcels  in  the  sale 
notice  must  receive  your  payment  by 
the  close  of  official  business  hours  on 
the  day  of  the  sale,  or  other  time 
specified  in  the  Notice  of  Competitive 
L(sase  Sale,  or  BLM  considers  your  bid 
rejected. 

§3122.18  If  I  am  the  winning  bidder  for  a 
future  interest  lease,  what  payments  must 
I  malie  on  the  day  of  ttte  sale? 

If  you  are  the  winning  bidder  on  a 
futiue  interest  lease,  you  do  not  have  to 
pay  the  first  year's  advance  rental  until 
the  mineral  interest  vests  in  the  United  , 
States.  Other  payments  are  due  in 
accordance  with  §  3122.17. 

Balance  of  Bonus  Bid 

§3122.20    When  Is  the  balance  of  my 
bonus  bid  due? 

You  must  submit  the  balance  of  your 
bonus  bid  within  10  business  days  after 
the  date  of  the  sale. 

§3122.21    What  happens  if  BLM  does  not 
receive  the  balance  of  my  t>onus  bid  within 
10  business  days  following  the  date  of  the 
sale? 

If  BLM  does  not  receive  your  bonus 
bid  within  10  business  days  following 
the  date  of  the  sale,  you  forfeit  all 
monies  paid  on  the  day  of  the  sale  and 
you  lose  all  rights  to  the  lease,  unless 
the  envelope  containing  your  payment 
is  postmarked  by  the  United  States 
Postal  Service,  or  is  dated  as  received  at 
a  courier  or  other  delivery  service,  on  or 
before  the  tenth  business  day. 

Rejection  of  Bid 

§3122.30    Under  what  circumstances  will 
BLM  reject  my  bid? 

BLM  will  reject  your  bid  if — 

(a)  You  do  not  submit  the  balance  of 
bonus  bid  within  10  business  days  from 
the  date  of  the  sale  as  provided  in 
§3122.21; 

(b)  You  do  not  comply  with  the 
requirements  of  this  part,  such  as 
furnishing  BLM  with  evidence  required 


under  subpart  3130  that  you  will 
commit  your  lease  to  the  unit; 

(c)  BLM  determines  you  are  not 
qualified  to  hold  Federal  mineral  leases; 
or 

(d)  Your  payment  is  returned  to  BLM 
by  your  bank  for  insufficient  funds. 

§3122.^1    Are  parcels  for  which  BLM 
rejected  bids  availabie  for  noncompetHhw 
leasing  during  the  two  years  after  the  sale? 

Parcels  for  which  BLM  rejected  bids 
are  not  available  for  noncompetitive 
leasing.  BLM  will  ofier  the  parcels  at  a 
future  competitive  sale. 

Parcels  That  Receive  No  Bid  at  Oral 
Auction 

§3122.40    If  a  parcel  receives  no  bid  at  the 
competitive  lease  sale,  is  It  available  for 
nohcompetithM  leasing? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  parcel  for  which 
BLM  receives  no  bid  at  the  competitive 
lease  sale  is  available  for 
noncompetitive  leasing. 

(b)  BLM  may  withdraw  the  following 
pait:els  from  noncompetitive  leasing 
and  lease  those  parcels  through  a 
process  BLM  considers  appropriate — 

(1)  Land  reported  as  excess  under  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  BLM  leases  these 
General  Services  Administration 
siuplus  lands  only  through  the 
competitive  process. 

(2)  An  interest  in  an  existing  lease 
that  has  been  canceled  or  forfeited.  The 
specific  lease  interest  in  the  parcel  will 
be  available  for  lease  beginning  the  first 
day  after  the  sale  to  the  first  qualified 
applicant  that  submits  a  bonus  bid  of 
$75. 

(3)  An  area  closed  to  leasing  that  is 
subject  to  drainage  (protective  leasing). 
BLM  leases  these  lands  only  through  the 
competitive  process. 

(c)  Notwithstanding  the  provisions  of 
subpart  3123.  BLM  may  reject  any 
noncompetitive  lease  offer  under 
paragraph  (b)  of  this  section  that  is  not 
as  favorable  to  the  United  States  as  any 
other  offer  BLM  receives  for  a  parcel. 
Also,  for  parcels  subject  to  paragraph 
(b)(2),  the  noncompetitive  offer  may  not 
be  less  than  required  under  §  3122.12. 

Subpart  3123 — Noncompetitive 
Leasing 

Parcels  Available  for  Noncompetitive 
Lease  Offers 

§  3123.10    What  parcels  are  available  for 
noncompetitive  lease  offers? 

The  only  parcels  available  for 
noncompetitive  lease  offers  are  parcels 
that  received  no  bid  at  the  competitive 
sale. 


66902 


Federal  Register /Vol.  63.  No.  232 /Thursday,  December  3.  1998 /Proposed  Rules 


S3123.11    When  do  parcels  mat  rec«<vMl 
no  bid  at  ttM  competitlva  sal*  iMcome 
available  for  noncompetitive  leasing? 

Parcels  offered  for  bid  that  received 
no  bid  at  the  competitive  lease  sale  are 
available  for  noncompetitive  leasing  on 
the  first  business  day  alter  the  sale. 
These  parcels  are  available  for 
noncompetitive  bid  for  a  period  of  two 
years,  imless  they  are  withdrawn. 

Priority  of  Noncompetitive  Lease  OfiTers 

§3123^    What  if  more  than  one 
noncompetitive  offer  Is  filed  for  the  same 
parcel? 

(a)  If  more  than  one  noncompetitive 
offer  is  filed  for  the  same  parcel  on  the 
day  after  the  sale.  BLM  considers  the 
offers  simultaneously  filed  and  holds  a 
public  drawing  to  determine  priority. 

(b)  If  BLM  receives  more  than  one 
noncompetitive  offer  for  the  same  parcel 
after  the  first  day,  your  noncompetitive 
offer  will  receive  priority  according  to 
the  date  and  time  you  filed  it  in  the 
BLM  State  Office  with  jurisdiction  over 
the  parcel  for  which  you  applied. 

(cj  If  you  properly  filed  your 
noncompetitive  offer  the  day  after  the 
sale,  but  BLM  erroneously  excluded  the 
offer  from  the  drawing  for  priority,  BLM 
will  hold  a  new  pubUc  drawing  to 
include  your  offer. 

S  3123^1    if  my  noncompetitive  offer 
requires  a  correction,  under  what 
circumstances  does  It  retain  priority? 

(a)  Your  noncompetitive  offer  must  be 
complete  when  you  file  it  or  BLM  will 
reject  it.  However,  BLM  will  accept  your 
noncompetitive  offer  and  allow  it  to 
retain  its  priority  under  §  3123.20  if — 

(1)  You  filed  your  noncompetitive 
offer  on  an  obsolete  form; 

(2)  You  submitted  only  one  copy  of 
your  noncompetitive  offer  form; 

(3)  You  failed  to  sign  or  date  your 
noncompetitive  offer  form; 

(4)  Your  bank  erroneously  retiumed 
your  remittance  for  the  first  year's 
advance  rental,  required  under 
§3123.41,  for  insufficient  funds; 

(5)  You  submitted  copies  of  the  offer 
which  were  not  exact  reproductions, 
except  where  BLM  cannot  determine 
which  parcels  you  included; 

(6)  Someone  other  than  yourself 
signed  your  offer  and,  in  response  to 
BLM's  request,  you  timely  provide  BLM 
a  description  of  your  relationship  to  the 
person  who  signed  the  offer; 

(7)  Your  rental  payment,  under 

§  3123.40,  is  deficient  by  not  more  than 
10  percent  or  $200,  whichever  is  less, 
and  you  make  your  payment  to  correct 
the  deficiency  to  BLM  within  30 
calendar  days  from  your  receipt  of  the 
notification  of  deficiency;  or 

(8)  Your  offer  contains  public  domain 
and  acquired  mineral  parcels.  Your  offer 


retains  priority  for  the  type  of  lands  you 
have  indicated  in  the  upper  portion  of 
the  offer  form.  Your  offer  for  the  other 
lands  will  be  rejected. 

(b)  You  must  correct  the  errors  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section  within  10  business  days  after 
BLM's  notice. 

Description  of  Lands  in  Noncompetitive 
Lease  Offer 

§  31 23.30    How  do  I  describe  the  lands  In 
my  offer  I  file  the  day  after  the  competitive 
lease  sale? 

Your  noncompetitive  lease  offer  must 
describe  the  Ifuids  by  the  parcel  number 
indicated  in  the  Notice  of  Competitive 
Lease  Sale. 

§  3123.31    How  do  I  describe  the  lands  in 
my  noncompetitive  offer  for  public  domain 
or  acquired  minerals  that  t  file  within  the 
two  years  after  the  sale? 

(a)  Your  noncompetitive  lease  offer 
must  describe  the  lands  by  the  parcel 
number  indicated  in  the  Notice  of 
Competitive  Lease  Sale. 

(b)  You  may  combine  more  than  one 
parcel  from  more  than  one  sale  notice 
on  an  offer,  but  your  lease  offer  must — 

(1)  Include  entire  parcels; 

(2)  Be  within  a  six  square  mile  area, 
unless  you  show  BLM  that  a  larger  area 
is  necessary;  and 

(3)  Not  exceed  2,560  acres  for  the 
lower  48  states  and  5,760  acres  for 
Alaska. 

Requirements  of  a  Noncompetitive 
Lease  Offer 


How  do  I  file  a  noncompetitive 


§3123.40 
offer? 

To  file  a  noncompetitive  lease  offer — 

(a)  File  it  in  duplicate  (an  original  and 
one  copy)  on  a  form  approved  by  the 
Director.  BLM  v«ll  accept  a 
reproduction  of  the  form  if  it  includes 
no  additions,  omissions,  other  changes, 
or  advertising; 

(b)  File  a  form  that  is  typewrritten  or 
printed  plainly  in  ink,  signed  in  ink  and 
dated  by  you  or  your  authorized  agent; 

(c)  Include  a  nonrefundable  $75  filing 
fee;  and 

(d)  Except  for  noncompetitive  future 
interest  lease  offers,  include  the  first 
year's  advance  rental  at  $1.50  per  acre 
or  fraction  of  an  acre. 

§  3123.41    If  I  file  a  noncompetitive  future 
interest  offer,  wtten  must  I  pay  tt>e  first 
year's  advance  rental? 

You  must  pay  the  first  year's  advance 
rental  when  the  mineral  interest  vests  in 
the  United  States. 


S3123.42    What  happens  to  my 
noncompetithM  offer  If  an  earlier  offeror  is 
entitled  to  a  lease,  either  as  a  result  of 
priority  of  the  offer,  or  a  pending  lease 
reinstatement? 

BLM  will  not  reject  your 
noncompetitive  offer  until  we  take  final 
action  on  the  earher  offer  or  pending 
reinstatement. 

§  3123.43    May  I  amend  my  noncompetitive 
lease  offer  before  BLM  Issues  the  lease? 

You  may  not  amend  your 
noncompetitive  lease  offer.  However, 
you  should  notify  BLM,  of  any 
insignificant  errors  in  your  offer  that 
BLM  should  correct  before  it  issues  your 
lease. 

§3123.44    May  I  withdraw  my 
noncompetitive  lease  offer? 

You  may  not  withdraw  yoiu- 
noncompetitive  offer  in  whole  or  in  part 
until  60  calendar  days  have  elapsed 
from  the  date  the  offer  was  filed  in  the 
BLM  State  Office  with  jurisdiction  over 
the  lands.  BLM  will  refund  only  your 
first  year's  advance  rental.  You  may  not 
withdraw  your  offer  imder  any 
circumstance  after  BLM  issues  the  lease. 

Subpart  3124— Lease  Administration 
and  Renewals 

Dating  of  Leases 

§3124.10 
lease? 


What  Is  the  effective  date  of  my 


(a)  Your  lease  is  effective  the  first  day 
of  the  month  following  the  date  BLM 
signs  it.  BLM  will  issue  the  lease 
effective  the  first  day  of  the  month  in 
which  it  is  signed  if  you  request  it  in 
writing. 

(b)  BLM  will  issue  your  future  interest 
lease  effective  the  date  the  mineral 
interest  vests  in  the  United  States. 

(c)  If  the  United  States  ovms  both  a 
present  fi^ctional  interest  and  a  future 
fi-actional  interest  of  the  minerals  in  the 
same  parcel,  BLM  will  issue  your  lease 
to  cover  both  the  present  fractional 
interest  and  future  fractional  interest. 
The  effective  date  and  primary  term  of 
your  present  fractional  interest  lease  is 
unaffected  by  the  vesting  of  the  future 
fractional  interest  in  the  United  States. 

(d)  Your  renewal  lease  is  effective  the 
first  day  of  the  month  following  the 
month  the  original  lease  expired. 

(e)  The  effective  date  of  your 
consolidated  lease  is  that  of  the  oldest 
lease  in  the  consolidation. 

Leases  Within  Unit  Agreements 

§  3124.20    What  if  the  lands  I  am  leasing 
are  within  an  existing  unit  agreement? 

If  the  lands  you  are  leasing  are  within 
an  existing  unit  agreement,  before  BLM 
issues  your  lease,  you  must  file — 


Lease  Cons 


were  consc 
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^competitive 
the  lease? 


I  issues  your 


(a)  Evidence  that  you  will  commit 
your  lease  to  the  unit;  or 

(b)  Your  reasons  for  not  joining  the 
unit.  If  BLM  accepts  the  reasons,  you 
will  be  permitted  to  operate 
independently.  If  BLM  rejects  the 
reasons,  you  must  commit  the  lease  to 
the  unit,  or  BLM  will  reject  your  lease 
offer. 

§  31 24.21    What  effect  does  the 
commitment  to  a  unit  have  on  my  lease 
offer  or  lease? 

(a)  If  your  lease  offer  contains  lands 
ipartly  within  and  partly  outside  the  unit 
boundary,  BLM  will  issue  separate 
leases,  one  for  the  lands  within  the  im.it 
houndary  and  one  for  the  lands  outside 
the  unit  boxmdary. 

[     (b)  BLM  will  segregate  the  lease  and 
issue  a  new  lease  for  the  lands  outside 
the  unit,  which  is  effective  on  the 
effective  date  of  xmitization.  See 
§  3137.16,  which  expleiins  when  a  imit 
is  effective. 

Lease  Consolidation 

$3124.30    K/lay  I  consolidate  leases? 

(a)  BLM  may  approve  your  request  to 
consolidate  your  leases  if  they  are 
producing,  have  the  same  lease  terms 
and  rental  and  royalty  rates,  and  record 
title  owners  of  all  the  lands  £ire  the 
same.  You  may  only  consolidate  leases, 
with  BLM's  approval,  that  have  at  least 
one  point  as  a  common  boundary  and 
that  were  issued  under  the  same 
Statutory  authority. 
;   (b)  The  effective  date  of  the 
consolidated  leases  is  the  earliest 
effective  date  of  the  several  leases  that 
i  were  consolidated. 

S  31 24.31    What  Infomiation  must  I  Include 
In  my  application  for  lease  consolidation? 

As  record  title  owner(s),  your 
application  for  lease  consolidation  must 
I  show,  in  addition  to  the  requirements  in 
§3124.30— 

(a)  That  the  lease  consolidation 
promotes  conservation  of  the  oil  or  gas 
resource  that  caimot  be  achieved 
through  either  unitization  or 
communitization; 

(b)  The  location  of  the  leases  you  plan 
to  consolidate; 

(c)  That  the  leases  you  plan  to 
consolidate  are  in  a  producing  status; 

(d)  What  nonproducing  acreage 
within  the  leases  you  plan  to 
consolidate  and  that  which  you  will 
relinquish; 

(e)  How  record  title  to  the  leases  you 
plan  to  consolidate  is  held;  and 

(f)  That  the  proposed  consolidated 
lease  would  not  exceed  the  maximimi 
lease  size  under  §  3120.41. 


§  3124.32    How  many  copies  of  my 
application  must  I  file  and  wttefv  must  I  file 
It? 

You  must  file  an  original  and  a 
duplicate  of  your  application  for  lease 
consoUdation  in  the  BLM  State  Office 
with  jurisdiction  over  the  lands  in  your 
application.  ConsoUdation  is  not 
effective  until  the  date  BLM  approves 
the  appUcation. 

Lease  Renewals 

%  3124.40    For  how  many  years  will  BLM 
renew  my  lease? 

If  you  have  a  lease  issued  under 
Section  14  of  the  Mineral  Leasing  Act 
(MLA)  (30  U.S.C.  223),  it  wrill  continue 
in  effect  for  so  long  as  you  produce  oil 
or  gas  in  paying  quantities  or  your  lease 
is  committed  to  a  producing 
communitization  agreement.  If  your 
lease  was  committed  to  a  unit  after 
August  8, 1946,  then  only  the  portion  of 
yoiu  lease  in  the  unit  is  extended  by 
commitment  to  the  unit.  If  any  portion 
of  your  lease  was  committed  to  the  unit 
before  that  date,  your  entire  lease  is 
extended  by  commitment. 

§  3124.41    For  how  many  years  will  BIM 
renew  my  lease  if  It  was  not  Issued  under 
Section  14  of  the  Mineral  Leasing  Act? 

(a)  If  you  have  a  lease  that  BLM 
originally  issued  with  an  initial  20  year 
lease  term  under  any  section  of  the  MLA 
other  than  section  14,  BLM  will 
automatically  renew  it  for  successive  10 
year  periods. 

(b)  All  other  leases  BLM  issues  are  not 
subject  to  renewal.  However,  the 
original  lease  term  may  be  extended 
under  the  provisions  of  subpart  3140. 

§  31 24.42    If  my  lease  is  committed  to  a 
unit  agreement  may  I  file  a  renewal  lease 
application? 

If  your  20-year  lease  is — 

(a)  Committed  to  a  unit  agreement, 
BLM  will  not  renew  it,  except  as 
provided  in  paragraph  (b).  Your  lease 
continues  in  force  until  it  expires,  the 
unit  terminates,  or  your  lease  is 
eliminated  from  the  unit,  whichever 
occurs  last. 

(b)  In  a  10-year  renewal  term,  and  is 
committed  to  and  then  eUminated  from 
a  imit  before  the  renewal  term  expires, 
BLM  will  renew  it. 

§  31 24.43    Who  may  file  a  renewal  lease 
application? 

The  lessees  of  record  or  the  operating 
rights  owners  may  file  a  lease  renewal 
application. 

§  3124.44    How  must  I  file  my  renewal  lease 
application? 

You  must  file  your  renewal  lease 
application — 


(a)  In  the  BLM  State  Office  with 
jmisdiction  over  the  lands; 

(b)  At  least  90  calendar  days  before 
your  lease  expires;  and 

(c)  With  a  nonrefundable  $75  filing 
fee. 

Subpart  31 2S— Exchange  Leases 


Exchange  Leases 

§  31 25.1 0    May  I  exchange  my  existing  oil 
and  gas  lease  for  a  new  lease? 

If  the  existing  lease  is  a  renewal  of  a 
twenty-year  lease,  the  lessee  of  record, 
with  the  concurrence  of  the  operating 
rights  owner,  may  exchange  it  for  a  new 
lease  for  the  same  lands  with  a  primary 
term  of  five  years.  See  §§  3106.30  and 
3120.41  for  the  royalty  and  rental  rates 
that  apply  to  your  exchange  lease. 

§  312S.1 1    How  must  I  file  an  excfiange 
leMe  application? 

The  lessee  of  record  or  operating 
rights  owner  must — 

(a)  File  the  exchange  lease  appUcation 
in,dupUcate  in  the  BLM  State  Office 
with  jiuisdiction  over  the  lands  in  the 
appUcation;  and 

(b)  Include  a  nonrefundable  $75  filing 
fee. 

Subpart  3126— Railroad  RIght-of-Way 
Leases 

Railroad  Right-of-Way  Leases 

§  3126.10    To  which  rights  of  way  does  this 
subpart  apply? 

(a)  This  subpart  applies  to — 
(1)  Railroad  rights-of-way  and 

easements  issued  imder  the  Act  of 
March  3,  1875  (43  U.S.C.  934  et  seq.) 
and  earlier  right-of-way  statutes;  or 
\2)  Rights-of-way  and  easements 
issued  imder  the  Act  of  March  3, 1891 
(43  U.S.C.  946  et  seq.). 

(b)  Oil  and  gas  leases  for  other  rights- 
of-ways  are  leased  under  subparts  3121 
and  3122. 

§3126.11    Who  may  lease  the  oil  or  gas 
deposits  underlying  a  railroad  rtght-of-way? 

(a)  You  may  file  an  appUcation  to 
lease  the  oil  and  gas  underlying  a  right- 
of-way  subject  to  this  subpart  if  you — 

(1)  Own  the  right-of-way;  or 

(2)  Acquired  the  right  to  apply  for  a 
lease  from  the  owner  of  the  right-of-way. 

(b)  If  you  are  an  owner  or  lessee  of  the 
oil  or  gas  rights  adjoining  the  right-of- 
way  (see  §  3126.15(b)),  you  may  enter 
into  an  agreement  with  the  United 
States  under  which  you  agree  to 
compensate  the  United  States  for  any 
d/ainage  of  the  oil  or  gas  underlying  the 
right-of-way. 
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§3126.12    How  must  I  file  a  lease 
application  under  this  subpart? 

(a)  No  approved  form  is  required  for 
a  right-of-way  lease,  but  you  must — 

(1)  File  an  application  to  lease  in 
duplicate  in  the  BLM  State  Office  with 
jurisdiction  over  the  lands;  and 

(2)  Include  a  nonrefundable  $75  filing 
fee. 

(b)  If  you  are  not  the  owner  of  the 
right-of-way,  but  acquired  the  right  to 
file  for  a  lease  from  the  owner,  you  must 
submit  a  copy  of  the  document  granting 
you  that  right. 

§  3126.13    What  Information  must  my 
application  Include? 

In  your  application,  you  must — 
(a)  Show  that  you  have  the  right  to 
lease  the  oil  and  gas  under  the  right-of- 
way; 

(d)  Describe  the  development  of  oil  or 
gas  on  adjacent  or  nearby  lands,  the 
location  and  depth  of  the  well,  and  the 
production  and  probability  of  drainage 
of  the  deposits  in  the  right-of-way; 

(c)  Describe  each  legal  subdivision 
through  which  the  right-of-way  extends 
in  the  area  you  propose  to  lease.  You  are 
not  required  to  describe  the  lands  by 
metes  and  bounds; 

(d)  Furnish  a  plat  or  map  of  the  area 
showing  the  location  and  acreage  of  the 
right-of-way  in  the  area  you  propose  to 
lease; 

(e)  Provide  the  names  and  addresses 
of  all  mineral  owmers  or  lessees  of  oil 
and  gas  interests  in  the  lands  adjoining 
the  right-of-way  in  the  area  you  propose 
to  lease;  and 

(f)  Include  the,  amount  of 
compensation  (not  less  than  12V2 
percent  of  the  value  of  production)  you 
are  willing  to  pay. 

§  3126.14    Who  must  BLIM  notify  that  I  filed 
an  application  to  lease  the  oil  and  gas 
under  the  right-of-way? 

BLM  must — 

(a)  Notify  the  owner  or  lessee  of  the 
oil  and  gas  interests  in  lands  adjoining 
the  area  you  propose  to  lease;  and 

(b)  Tell  the  persons  notified  how  long 
they  have  to  submit  a  bid  for  the  amount 
of  compensation  they  are  willing  to  pay 
the  Federal  Government  for  extracting 
the  oil  and  gas  underlying  the  right-of- 
way  through  wells  on  its  adjoining 
lands,  under  §  3126.15. 

§  3126.15    Who  may  submit  a  bid  for 
compensation? 

If  you  are  the  owrner  or  lessee  of  oil 
and  gas  interests  adjoining  the  right-of- 
way,  you  may  submit  a  proposal  to  enter 
into  an  agreement  with  the  United 
States  imder  which  you  agree  to 
compensate  the  United  States  for 
draining  of  oil  or  gas  underlying  the 
right-of-way. 


§  3126.16    What  must  i  include  in  my  bid 
for  compensation? 

(a)  Provide  the  same  information 
required  for  a  lease  appUcation  in 
§  3126.13(b),  (c),  (d)  and  <e).  Also 
provide  the  amount  of  compensation 
you  are  offering  to  pay  the  United 
States,  including  at  least  12V2  percent  in 
the  amount  or  value  of  production;  and 

(b)  File  the  bid  for  compensation  in 
the  BLM  office  with  jurisdiction  over 
the  right-of-way. 

§  3126.17    Who  must  BLM  notify  that  I  have 
filed  an  application  for  compensation? 

(a)  BLM  will  notify  the  holder  of  the 
right-of-way  that  a  bid  for  compensation 
has  been  filed.  BLM  also  vdll  require  the 
holder  to  either  provide  notice  to  any 
person  who  acquired  the  owner's  right 
to  lease  the  oil  and  gas  underlying  the 
right-of-way,  or  tell  BLM  who  that 
person  is,  so  BLM  may  provide  notice. 

(b)  BLM  will  also  notify  all  other 
owners  or  lessees  of  oil  and  gas  interest 
in  lands  adjoining  the  right-of-way  in 
the  area  subject  to  your  bid. 

(c)  BLM  will  tell  the  persons  notified 
how  long  they  have  to  submit  a  lease 
application  or  a  bid  for  compensation 
under  this  subpart. 

§  31 26. 1 8    May  BLM  request  offers  to  lease 
or  for  compensation? 

BLM  may  request  offers  to  lease  or 
offer  compensation  for  oil  and  gas 
underlying  a  right-of-way  subject  to  this 
subpart.  BLM  vrill  provide  notice  under 
§§3126.14  and  3126.17(a). 

§  3126.19    Who  will  receive  the  rights  to  the 
oil  and  gas  underlying  the  right-of-way? 

BLM  will  evaluate  all  lease 
apphcations  and  compensation 
agreements  it  receives.  BLM  will  issue 
a  lease  or  enter  into  a  compensation 
agreement  with  the  person  whose  offer 
is  most  advantageous  to  the  United 
States. 

§  31 26.20    What  Is  the  term  of  my  lease  or 
agreement? 

The  term  of  yoiu-  lease  or  agreement 
is  20  years. 

Subpart  3129— Record  Title,  Operating 
Rights  and  Estate  Transfers,  Name 
Changes  and  Mergers 

General 

§3129.10    What  is  a  transfer? 

A  transfer  is  a  conveyance  of  either 
record  title  or  operating  rights  in  a  lease. 

§3129.11    When  must  I  file  a  transfer  with 
BLM? 

You  must  file  a  transfer  with  BLM 
when — 

(a)  You  convey  a  lease  interest; 

(b)  An  interest  holder  dies; 


(c)  There  is  a  corporate  merger  or 
name  change;  or 

(d)  A  court  orders  a  transfer. 

§  3129.1 2    Who  may  receive  a  transfer  of 
lease  Interests? 

You  may  receive  a  transfer  of  lease 
interests  only  if  you  are  qualified  to 
hold  a  lease  under  subpart  3105. 

§  3129.13    What  must  I  include  In  my 
transfer  application? 

Your  transfer  application  must  be 
complete.  See  §  3129.30  for  the  form 
you  need. 

§  31 29. 1 4    When  is  my  transfer  effective? 

BLM  approves  transfers  effective  the 
first  day  of  the  month  following  the 
date — 

(a)  BLM  determines  your  transfer  had 
no  defects;  or 

(b)  BLM  determines  you  cured  all 
defects  in  the  transfer.  Common 
examples  of  defects  are — 

(1)  No  signature; 

(2)  No  original  signatures; 

(3)  No  date(s); 

(4)  Insufficient  niunber  of  copies; 

(5)  Incorrect  legal  descriptions; 

(6)  Legal  descriptions  of  less  than  a 
legal  subdivision; 

(7)  Incorrect  description  of  the  lease 
interest(s); 

(8)  The  transferor  has  no  interest  in 
the  lease  or  the  incorrect  interest  is 
showm  on  the  transfer  because  an 
intervening  transfer  has  not  been  filed; 

(9)  The  transfer  conveys  only  oil  or 
only  gas;  and 

(10)  The  transfer  of  record  title 
attempts  to  convey  only  specific 
formations. 

§3129.15    May  I  withdraw  my  transfer? 
You  may  withdraw  your  transfer  if 
BLM  has  not  approved  it.  Your  request 
to  withdraw  the  transfer  must  be  in 
writing  and  signed  by  both  the 
transferor  and  transferee. 

§3129.16    May  I  file  a  record  title  transfer 
limited  to  a  specific  depth,  formation,  zone 
or  defined  deposit  or  fluid  mineral? 

Unless  your  lease  was  issued  limited 
horizontally,  you  may  not  file  a  record 
title  transfer  limited  to  a  specific  depth, 
formation,  zone  or  defined  deposit  or 
limited  to  only  oil  or  only  gas. 

§3129.17    May  I  file  my  operating  rights 
transfer  to  a  specific  depth? 

You  may  convey  operating  rights 
limited  to  a  specific  depth.  For  example, 
you  may  convey  a  100  percent  operating 
rights  interest  from  the  surface  to  2,000 
feet  and  retain  the  interest  in  the  depths 
below  2,000  feet. 
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§9129.18    How  do  transfers  of  Interest 
affect  future  transfers? 

When  BLM  issues  you  a  lease,  you 
receive  both  the  record  title  and 
operating  rights  interest  in  the  lease.  As 
the  lessee,  you  may  transfer  the 
operating  rights  without  assigning 
record  title  interest  in  the  lease.  If  you 
transfer  only  operating  rights  interests 
in  the  lease,  the  record  title  and 
Operating  rights  are  split.  After  those 
rights  are  split,  the  respective  owners  of 
such  rights  must  file  transfers  of 
operating  rights  separately  from 
transfers  of  record  title. 

$3129.19    When  will  BLM  segregate  a  lease 
as  a  result  of  a  transfer? 

(a)  If  you  transfer  100  percent  record 
title  interest  in  a  described  portion  of 


the  lands  in  the  lease,  BLM  will 
segregate  the  lease  into  two  separate 
leases  (see  §3140.70). 

(b)  If  you  transfer  100  percent 
operating  rights  interest  in  a  described 
portion  of  the  lands  in  the  lease,  BLM 
will  not  segregate  the  lease. 

§3129.20    What  Is  a  mass  transfer? 

A  mass  transfer  occurs  when  a 
transferor  transfers  interests  of  any  type 
in  multiple  Federal  leases  to  the  same 
transferee. 

§3129.21    May  I  file  a  mass  transfer? 

You  may  file  a  mass  transfer. 
However,  you  must  file  three  signed 
originals  of  the  record  title  or  operating 
rights  transfer  forms  for  each  affected 
lease.  Each  lease  is  a  separate  transfer. 


BLM  will  not  accept  copies  of  these 
signed  documents. 

§3129.22    Does  BLM's  approval  of  a 
transfer  certify  that  title  is  clear? 

BLM's  approval  of  a  transfer  does  not 
warrant  or  certify  that  parties  to  a 
transfer  hold  legal  or  equitable  title  to  a 
lease. 

Forms,  Fees  and  Filing  Requirements 

§31^.30    What  forms  must  I  use  to 
transfer  lease  Interests,  how  many  copies 
must  I  file,  what  Is  the  filing  fee  per  lease 
or  document,  and  where  must  I  fMe  ttiem? 

To  transfer  an  interest,  you  must  file 
in  each  BLM  State  Office  with 
jurisdiction  over  the  lands  involved 
(except  as  provided  in  §  3129.37) 
according  to  the  following  chart — 


Type  of  trarKfer 


(a)  Record  Title 

(b)  Operating  Rights 

(C)  Estate 

Id)  Mergers  

(e)  Name  Changes  . 


Form  required 


Yes 
Yes 

No.. 
1^  .. 
No  .. 


Form  numtjer 


3000-3  .. 
3000-3a 

N/A  

N/A  

N/A  


Number  of  copies  required 


Three 

Ttwee 

One  (Include  a  list  of  all  leases  affected) 
One  (Include  a  list  of  all  leases  affected) 
One  (Include  a  list  of  all  leases  affected) 


Fiing  fee 


$25  per  interest  transferred. 

$25  per  interest  transferred. 

None. 

None. 

None. 


§3129.31    Are  filing  fees  refundable? 

Filing  fees  are  not  refundable. 
However  BLM  wrill  refund  filing  fees 
that  exceed  the  amount  required  by  the 
;regulations  in  parts  3100  through  3190. 

§  31 29.32    How  do  I  describe  the  lands  on 
f^orm  3000-3  for  my  record  title  transfer? 

If  you  are  transferring — 

(a)  All  of  the  lands  in  a  lease,  you  do 
iQot  need  to  include  a  legal  land 
(description;  or 

(b)  A  portion  of  the  lands  in  a  lease, 
lyou  must  describe  those  lands  in  the 
same  manner  as  described  in  the  lease 
document. 

;§  31 29.33    May  I  transfer  less  than  a  legal 
sutxllvlsion? 

You  may  tremsfer  less  than  a  legal 
Subdivision  if  those  lands  were 
originally  described  that  way  in  the 
lease. 

§  3129.34    May  I  file  a  record  titie  transfer 
eontalning  less  than  640  acres? 

BLM  will  approve  a  record  title 
transfer  of  less  than  640  acres  outside 
Alaska  or  2,560  acres  within  Alaska 
Only  if — 

(a)  The  transfer  constitutes  the  entire 
lease;  or 

(b)  You  demonstrate  that  the  transfer 
will  further  the  development  of  oil  or 
gas.  Your  signature  on  the  transfer  form 
certifies  that  the  transfer  will  further  the 
development  of  oil  or  gas.  However, 
BLM  may  request  additional 
information  before  approving  the 
transfer. 


§3129.35    What  must  I  submit  to  BLM  to 
transfer  ttie  rights  or  interests  of  a  decedent 
to  Its  heir,  devisee  or  estate? 

(a)  To  transfer  the  rights  or  interests 
of  a  decedent  to  its  heir,  devisee  or 
estate,  you  must  submit — 

(1)  If  probate  of  the  estate  has  been 
completed — 

(i)  A  copy  of  the  will  or  decree  of 
distribution;  and 

(ii)  A  statement  as  to  citizenship  and 
acreage  holdings  in  Federal  oil  and  gas 
leases  signed  by  each  heir; 

(2)  If  probate  of  the  estate  has  not 
been  completed,  a  statement  signed  by 
each  heir  as  to  citizenship  and  acreage 
holdings  in  Federal  oil  and  gas  leases 
and  evidence — 

li)  Of  the  authority  of  the  executor  or 
administrator  to  act  on  behalf  of  the 
estate;  or 

(ii)  That  the  heirs  or  devisees  are  the 
only  heirs  or  devisees  of  the  deceased; 

(3)  If  there  is  no  will,  and  State  law 
does  not  require  probate  proceedings,  a 
statement  signed  by  — 

(i)  The  heirs  that  they  are  the  only 
heirs  of  the  deceased;  and 

(ii)  Each  heir  as  to  citizenship  and 
acreage  holdings  in  Federal  oil  and  gas 
leases. 

(b)  You  must  file  a  bond  rider  or  a 
replacement  bond  under  subpart  3107 
for  any  bonds  the  decedent  previously 
furnished. 

§  3129.36    What  must  I  submit  to  BLM  for 
a  merger  or  name  cfiange? 

For  a  merger  or  name  change,  you 
must  file — 


(a)  Evidence  that  the  State  has  acted 
on  your  request  for  a  name  change  or 
merger; 

(b)  A  list  of  all  of  the  Federal  lease 
serial  numbers  affected  by  the  merger  or 
name  change;  and 

(c)  Any  bond  rider  or  a  replacement 
bond  required  luider  subpart  3107. 

§  31 29.37    Where  must  I  file  documentation 
of  estate,  merger  and  nanw  changes? 

(a)  If  you  maintain  a  bond,  you  must 
file  documentation  of  estate,  merger  and 
name  changes  in  the  BLM  State  OfGce(s) 
that  accepted  your  bond(s);  or 

(b)  If  you  don't  maintain  a  bond,  you 
must  file  doaunentation  of  estate, 
merger  and  name  changes  in  the  BLM 
State  Office  with  jurisdiction  over  any 
of  the  affected  leases. 

§  3129.38    As  the  transferee,  what  should  I 
file  to  show  I  am  qualified  to  hold  Federal 
lease  interests? 

By  signing  the  Certification  and 
Request  for  Approval,  on  Forms  3000- 
3  or  3000-3a,  you  certify  that  you  meet 
the  qualification  requirements  of 
subpart  3105. 

§3129.39    When  must  I  file  transfers  with 
BLM? 

(a)  You  must  file  record  title  and 
operating  rights  transfers  within  90 
calendar  days  from  the  date  the 
transferor  signs  the  dociunent.  If  you  file 
a  transfer  more  than  90  calendar  days 
after  the  transferor  signed  the  document, 
BLM  will  require  the  transferor  to 
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certify  that  it  still  intends  to  transfer  its 
interest. 

(b)  There  is  no  timefirame  for  filing 
estate,  merger  and  name  change 
docimients. 

§  3129.40    May  I  transfer  an  Interest  before 
BLM  issues  the  lease? 

You  may  file  a  transfer  before  a  lease 
is  issued,  but  BLM  will  not  approve 
your  transfer  until  we  issue  the  lease. 

Bonding,  Obligations  and  Liabilities 

$3129.50    When  will  BLM  require  a  new 
bond  for  a  transfer? 

If  the  person  that  provided  the 
existing  bond  no  longer  has 
responsibiUty  for  performance  on  the 
lease,  the  transferee  or  other  person 
with  an  interest  in  the  lease,  or  the 
operator,  must  provide  a  new  bond 
before  BLM  will  approve  the  transfer. 

§  3129.51    tf  I  transfer  my  lease,  «vhen  do 
my  obligations  under  the  lease  end? 

You  are  responsible  for  the 
performance  of  all  obhgations  under  the 
lease  until  the  date  BLM  approves  an 
assignment  of  your  record  title  or 
transfer  of  your  operating  rights.  You 
will  continue  to  be  responsible  for 
obhgations  that  accrued  prior  to  the 
approval  date,  whether  or  not  they  were 
identified  at  the  time  of  the  assignment 
or  transfer,  including  the  payment  of 
compensatory  royalties  for  drainage.  As 
the  assignor  or  transferor,  you  remain 
responsible  for  plugging  wells  you 
drilled  and  abandoning  facihties 
installed  or  used  prior  to  the  effective 
date  of  the  assignment  or  transfer. 

§3129.52    If  I  acquire  a  lease  by  an 
assignment  or  transfer,  wtiat  obligations  do 
I  agree  to  assume? 

If  you  acquire  a  Federal  lease  interest 
by  assignment  or  transfer,  you  agree  to 
comply  with  the  terms  of  the  original 
lease  during  your  lease  tenure, 
notwithstanding  any  terms  of  your 
assignment  or  sublease.  Also,  you  must 
plug  and  abandon  all  uinplugged  wells, 
reclaim  the  lease  site,  and  remedy  all 
environmental  problems  in  existence 
and  knowable  to  a  purchaser  exercising 
reasonable  diligence  at  the  time  you 
receive  the  assignment  or  transfer.  You 
are  also  Uable  for  any  obhgations  you 
agreed  to  assume  from  the  transferor  as 
part  of  the  transfer  agreement.  You  must 
eilso  maintain  an  adequate  bond  to 
ensure  performance  of  these 
responsibihties. 

Denial/Disapproval 

§3129.60    When  will  BLM  deny  or 
disapprove  a  transfer  to  me? 

(a)  BLM  will  deny  a  transfer  to  you  if 
you — 


(1)  Do  not  furnish  a  bond  if  one  is 
required; 

(2)  Are  not  quahfied  to  hold  Federal 
lease  interests; 

(3)  Are  in  violation  of  the  reclamation 
requirements  or  other  standards 
established  xmder  Section  17(g)  of  the 
Mineral  Leasing  Act,  as  amended;  or 

(4)  Do  not  correct  a  defect  in  yoiu- 
transfer  dociunent. 

(b)  BLM  will  return  your  transfer 
imapproved  if — 

(1)  The  lease  is  no  longer  in  effect 
(i.e.,  the  lease  has  terminated,  expired, 
been  canceled  or  relinquished); 

(2)  The  transfer  is  a  duphcate  of  one 
which  has  already  been  filed;  or 

(3)  The  interest  has  previously  been 
conveyed. 

§  3129.61    Must  I  file  assignments  of  rights 
to  production  with  BLM? 

BLM  will  not  accept  assignments  of 
rights  to  production  that  do  not  transfer 
record  title  or  operating  rights  interests. 


§3129.62    May  I  file  a  lien  against  a  l< 
for  monies  owed  me? 

BLM  will  not  accept  liens  against 
Federal  leases.  If  you  attempt  to  file  a 
hen  with  BLM.  we  will  return  it  and 
retain  any  filing  fee  you  submitted. 

§31 29.63    Mustlfiie  transfers  of  overriding 
royalty  Interest,  net  profit  or  production 
payments  with  BLM? 

BLM  will  not  accept  transfers  of 
overriding  royalty  interest,  net  profit,  or 
production  payments.  If  you  file  any  of 
these  transfers  with  BLM,  we  will  return 
them  and  retain  any  filing  fee  you 
submitted. 

PART  3180— {REMOVED] 

4.  Remove  part  3180. 

5.  Revise  the  authority  citation  for 
part  3130  as  follows: 

PART  3130— [AMENDED] 

Authority:  42  U.S.C.  6508  and  43  U.S.C. 
1732(b). 

PART  3130-IREDESIGNATED  AS 
PART  3180] 

6.  Redesignate  part  3130— Oil  and  Gas 
Leasing:  National  Petrolexun  Reserve, 
Alaska  as  part  3180. 

7.  Add  new  part  3130  to  read  as 
follows: 

Part  3130— Oil  and  Gas  Agreements 

Subpart  3130— Reservoir  Management 
Weil  Spacing 

OVA... 

3130.10  Who  establishes  well  spacing  for 
Federal  and  Indian  minerals? 

3130.11  Must  I  follow  a  spacing  program 
when  I  drill  a  well  on  Federal  or  Indian 
lands? 


3130.12  What  setback  applies  to  a  well  I 
drill  on  a  Federal  or  Indian  lease  or 
agreement? 

3130.13  Must  I  follow  State  producing 
restrictions? 

Subpart  3132— Oil  and  Gas  Agreements: 
General 

General 

3132.10  What  agreements  require  BLM 
approval? 

3132.11  What  is  BLM's  role  in  agreements 
on  Indian  lands? 

3132.12  What  benefits  will  I  or  my  lease 
receive  when  I  enter  into  an  approved 
agreement? 

3132.13  Must  I  obtain  rights-of-ways  for 
roads,  facilities,  or  other  surface  uses,  for 
Federal  lands  excluded  from  an 
agreement  by  contraction  or  termination? 

3132.14  May  I  include  non-Federal  oil  and 
gas  interests  in  an  agreement? 

Subpart  3133— Communitization 
Agreements 

Communitization  Agreementa 

3133.10  When  will  BLM  approve  my 
request  to  communitize  oil  and  gas 
leases? 

3133.11  How  do  I  apply  for  a 
communitization  agreements  (CA)? 

3133.12  When  is  a  CA  effective  and  what  is 
its  term? 

3133.13  When  does  a  CA  meet  the  public 
interest  requirement? 

3133.14  When  does  a  CA  terminate? 

3133.15  What  is  the  effect  of  a  CA  on  my 
lease  tenn? 

3133.16  Will  BLM  allow  more  than  one 
operator  for  a  CA? 

3133.17  What  are  the  requirements  to 
change  the  CA  operator? 

3133.18  Who  will  BLM  notify  about 
requirements  for  the  CA? 

Subpart  3134— Subsurface  Storage 
Agreements 

Subsurface  Storage  Agreements 

3134.10  Will  BLM  allow  subsurface  storage 
agreements  covering  Federally-owned 
lands? 

3134.11  How  do  I  apply  for  a  subsurface 
storage  agreement? 

3134.12  What  must  I  pay  for  storage? 

Subpart  3135— Development  Contracts 
Development  Contracts 

3135.10  What  is  a  development  contract? 

3135.11  When  will  BLM  approve  a 
development  contract? 

3135.12  What  lands  may  I  include  in  a 
development  contract? 

3135.13  How  do  I  apply  for  a  development 
contract? 

3135.14  How  many  Federal  lessees  must 
enter  into  a  development  contract? 

3135.15  May  BLM  be  a  party  to  the 
development  contract? 

3135.16  May  existing  development 
contracts  be  renegotiated? 

3135.17  What  must  I  do  to  satisfy  my 
obligations  under  a  development 
contract? 


Federal  Register/Vol.  63,  No.  232 /Thursday,  December  3,  1998/Proposed  Rules 


66907 


3135.18  What  infonnation  in  my  proposal 
will  be  held  confidentially? 

3135.19  When  does  a  development  contract 
terminate? 

Subpart  3136— Drainage  Companaation 
Agraamanta 

Drainage  Compensation  Agreements 

3136.10  What  is  a  drainage  compensation 
agreement? 

3136.11  How  are  the  terms  of  a  drainage 

I      compensation  agreement  determined? 

Subpart  3137— UnK  Agraamants 
Application 

3137.10  What  agreements  does  this  subpart 
cover? 

3137.11  How  are  the  terms  of  an 
exploratory  unit  agreement  determined? 

3137.12  How  are  the  terms  of  an  enhanced 
recovery  unit  agreement  determined? 

3137.13  What  must  I  include  in  a 
unitization  application? 

3137.14  As  the  unit  operator,  what  must  I 
certify  in  my  unitization  application? 

3137.15  As  the  unit  operator,  must  I 
provide  BLM  with  evidence  of 
commitment  status  in  my  unitization 
application? 

3137.16  When  is  a  unit  agreement  effective? 

3137.17  How  will  the  parties  to  the  unit 
know  if  BLM  provisionally  approves  the 
unit  agreement? 

3137.18  Why  would  BLM  reject  a 
unitization  application? 

Mandatory  Provisiona 

3137.20  What  must  an  exploratory  unit 
agreement  include? 

3137.21  What  must  an  enhanced  recovery 
unit  agreement  include? 

3137.22  Will  BLM  accept  or  approve  other 
terms? 

Optional  Provisions 

3137.30  Are  there  any  optional  provisions 
that  I  may  include  in  a  unit  agreement? 

3137.31  What  are  the  requirements  for 
multiple  unit  operators? 

3137.32  How  can  parties  modify  their  unit 
agreement? 

3137.33  What  musU  submit  to  BLM  if  I 
propose  to  modify  a  unit  area  or  change 
the  commitment  status  of  a  lease? 

;137.34    What  effect  do  other  BLM  oil  and 
gas  agreements  have  on  the  unit 
agreement? 

Size  and  Shape 

3137.40    What  are  the  size  and  configuration 
requirements  for  a  imit  area? 

Development 

3137.50  What  initial  unit  obligations  must 
I  define  in  an  exploratory  unit 
agreement? 

3137.51  What  must  1  do  to  meet  initial  unit 
obligations  and  fulfill  the  public  interest 
requirement  in  an  exploratory  unit? 

bll37.52    What  enhancement  obligations 

I       must  1  define  in  an  enhanced  recovery 

I       unit  agreement? 

3137.53    What  must  I  do  to  meet 

enhancement  obligations  and  fulfill  the 
public  interest  requirement  in  an 
enhanced  recovery  unit? 


3137.54  What  happens  if  I  do  not  meet 
initial  unit  obligations  in  an  expl(HBtory 
unit  or  enhancement  obligations  in  an 
enhanced  recovery  unit? 

3137.55  What  are  continuing  development 
obligations? 

3137.56  How  must  1  define  continuing 
development  obligations  in  the  unit 
agreement? 

3137.57  Must  1  perform  additional 
development  outside  established 
participating  areas  to  fulfill  continuing 
development  obligations? 

3137.58  What  happiens  if  I  do  not  meet  a 
continuing  development  obligation? 

3137.59  What  must  I  submit  to  BLM  after  I 
meet  a  continuing  development 
obligation? 

ProductiTity  Criteria  and  Participatii^  Area 

3137.60  What  are  productivity  criteria? 

3137.61  What  is  a  participating  area  and 
what  is  its  function? 

3137.62  What  establishes  a  participating 
area? 

3137.63  What  happens  to  the  participating 
area  when  new  wells  are  drilled  that 
meet  the  productivity  criteria? 

3137.64  What  must  I  submit  to  BLM  when 
I  establish  a  participating  area  or  add  to 
an  existing  puticipating  area? 

3137.65  Must  additions  to  an  existing 
participating  area  be  the  same  size  as  the 
initial  [>articipating  area? 

3137.66  Must  participating  areas  for 
different  producing  intervals  be  the  same 
size? 

3137.67  How  do  I  allocate  participating  area 
production  when  there  are  unleased 
Federal  lands  in  the  piarticipating  area? 

3137.68  What  if  unleased  Federal  lands  are 
leased  after  the  effective  date  of  the  unit 
agreement? 

3137.69  What  hapi>ens  when  a  well  outside 
any  p>articip)ating  area  does  not  meet  the 
productivity  criteria? 

3137.70  How  does  allocation  of  production 
occur  from  wells  that  do  not  meet  the 
productivity  criteria? 

3137.71  Who  must  operate  wells  that  do  not 
meet  the  productivity  criteria? 

3137.72  May  a  well  BLM  previously 
determined  to  be  a  non-unit  well 
establish  or  revise  a  participating  area? 

3137.73  What  is  the  effective  date  of  an 
initial  p>articip)ating  area  or  revision  to  an 
existing  participating  area? 

3137.74  How  long  does  a  p>articipating  area 
remain  in  effect? 

Unit  Operations 

3137.80  What  is  unit  development  or 
op)erations? 

3137.81  As  unit  operator,  what  are  my 
obligations? 

3137.82  What  must  I  file  with  BLM  to 
change  the  unit  operator? 

3137.83  When  does  my  liability  as  unit 
op>erator  end? 

3137.84  As  a  imit  op)erator,  what  must  I  do 
to  prevent  or  comp)ensate  for  drainage? 

Suspensions  and  Extensions  of  Development 

3137.90    As  the  unit  operator,  what  hapf)ens 
if  I  cannot  meet  unit  requirements  for 
reasons  outside  of  my  control? 


3137.91  Will  BLM  grant  an  extension  of 
time  to  meet  the  initial  or  continuing 
development  obligations? 

Unit  Termination 

3137.100  Under  what  circumstances  will 
BLM  approve  a  voluntary  unit 
termination? 

3137.101  What  if  I  do  not  meet  a  continuing 
development  obligation  before  any 
p>articip>ating  area  has  been  established  in 
the  unit? 

3137.102  After  piarticipating  areas  are 
established,  when  does  the  unit 
terminate? 

Royaltiea 

3137.110  How  is  imit  production  from  an 
exploratory  unit  agreement  allocated? 

3137.111  What  is  the  royalty  rate  for 
.unleased  Federal  lands  in  a  p>ariicipiating 

area? 

3137.112  What  is  average  daily  production 
for  a  Federal  lease  committed  to  a  unit 
where  the  royalty  rate  depends  on 
average  daily  production? 

3137.113  May  the  United  States  take  an  in- 
kind  royalty  share  of  unit  production? 

Leases  and  C«mtracts  Conformed  and 
Extended 

3137.120    As  the  unit  operator,  must  I 

develop  and  op>erate  on  every  tract  in  the 
*  unit  to  comply  with  the  development 
obligations  of  the  underlying  leases, 
contracts  or  agreements  (other  than  unit 
agreements)? 

Change  in  Ownership 

3137.130    As  a  transferee  of  an  interest  in  a 
unitized  Federal  lease,  am  I  subject  to 
the  terms  and  conditions  of  the  unit 
agreement? 

Authority:  30  U.S.C.  189  and  226. 

Subpart  3130— Reservoir  Management 

Well  Spacing 

§3130.10    Who  establishes  «ve(l  spacing 
for  Federal  and  Indian  minerals? 

BLM  establishes  well  spacing  to 
protect  Federal  or  Indian  mineral 
interests,  promote  orderly  development, 
conserve  oil  and  gas,  and  assure  that 
each  Federal  or  Indian  tract  and  its 
lessees  have  the  opportimity  to 
participate  in  reservoir  development. 
State  spacing  orders  do  not  necessarily 
apply  to  Federal  or  Indian  minerals. 
However — 

(a)  For  Federal  minerals,  after 
independent  review  and  evaluation, 
BLM  will  either— 

(1)  Concur  with  spacing  set  by  an 
appropriate  State  authority,  if  the 
proposed  spacing  protects  Federal 
interests;  or 

(2)  Issue  its  own  spacing  order  for  the 
Federal  minerals; 
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(b)  For  Indian  minerals,  BLM  must 
approve  spacing,  except  for  Osage 
leases.  In  the  case  of  Oklahoma  Indian 
leases  subject  to  district  coiut  approval, 
spacing  orders  of  the  Oklahoma 
Corporation  Commission  apply  when 
approved  by  the  Secretary. 

S3l3ai1    Must  I  follow  a  spacing  program 
w(>sn  I  drUI  a  well  on  Federal  or  Indian 
lands? 

(a)  You  must  locate  yoiu  well  to 
conform  "with  well  spacing  estabUshed 
under  §3130.10. 

(b)  BLM  may  waive  spacing 
requirements  on  Federal  and  Indian 
lands. 

§313ai2    What  setback  applies  to  a  weM  I 
drill  on  a  Federal  or  Indian  lease  or 
agreement? 

(a)  If  youir  lease  is  not  in  an 
agreement,  you  must  locate  yoiu*  wells 
so  that  the  bottom  hole  location  is  not 
closer  than  200  feet  from  the  boundary 
of  the  lease,  or  if  subject  to  spacing,  then 
200  feet  from  the  spacing  unit  boundary. 

(b)  If  yoiu  lease  is  in  an  agreement, 
you  must  locate  yoiu  well  so  that  the 
bottom  hole  location  is  not  closer  than 
200  feet  &Y)m  an  agreement  boundary. 

(c)  BLM  may  approve  a  different 
location  requirement  in  your 
AppUcation  for  Permit  to  Drill  or 
Reenter. 

$  31 3ai  3    Must  I  follow  State  producing 
restrtcttons? 

State  producing  restrictions  do  not 
apply  to  Federal  or  Indian  minerals. 
However,  on  Federal  or  Indian  lands, 
after  independent  review  and 
evaluation,  BLM  may  decide  to  apply 
production  restrictions  set  by  an 
appropriate  State  authority  if  the 
proposed  restrictions  protect  or 
conserve  Federal  or  Indian  interests. 


Subpart  3132— Oil  and  Qas 
Agreements:  Qeneral 

General 

S3132.10    What  agreements  require  BLM 
approval? 

These  agreements  require  BLM 
approval  if  they  include  one  or  more 
Federal  leases — 

(a)  A  communitization  agreement 
when  you  want  to  join  tracts  within  a 
single  drilling  or  spacing  unit.  (See 
subpart  3133.) 

(b)  A  subsurface  storage  agreement  if 
you  want  to  use  a  formation  to  store  gas 
or  oil  for  later  production  and  sale.  (See 
subpart  3134.) 

(c)  A  development  contract  with  an 
agreed  rate  or  amoimt  of  exploration 
and  development  for  areas  that  you  may 
not  otherwise  explore  or  to  provide  for 
large  scale  development.  (See  subpart 
3135.) 

(d)  A  drainage  compensation 
agreement  where  wells  on  adjacent 
lands  are  draining  leased  or  imleased 
minerals.  (See  subpart  3136.) 

(e)  An  exploratory  unit  agreement,  so 
that  drilling  and  production  may 
proceed  in  an  entire  area  or  structure  in 
the  most  efficient  and  economical 
manner.  (See  subpart  3137.) 

(f)  An  enhanced  recovery  unit 
agreement,  to  produce  hydrocarbons 
that  cannot  be  recovered  by  primary 
methods.  (See  subpart  3137.) 

§3132.11    What  is  BLM's  role  In 
agreements  on  Indian  lands? 

The  Bureau  of  Indian  Affairs  (BIA) 
approves  agreements  that  include 
Indian  minerals  but  not  Federal 
minerals.  See  25  CFR  211.28  and 
212.28.  BLM  approval  is  not  required.  In 
agreements  covering  both  Federal  and 
Indian  minerals,  BLM  approves  the 
agreement  following  BIA  approval  of  the 
commitment  of  the  Indian  mineral 


interests.  BLM  regulates  operations 
under  the  terms  of  agreements  that 
include  Indian  minerals. 


S3132.12    What  benefits  will  I  or  my. 
reoelvo  when  I  enter  into  an  approved 


The  benefits  of  your  agreement 
include  those  items  in  the  following  hst 
that  are  checked  in  the  table  in  this 
section  for  your  specific  type  of 
agreement — 

(a)  The  acreage  committed  to 
agreements  is  exempt  from  statewide 
statutory  acreage  limitations; 

(b)  Development  or  production  on  one 
tract  within  the  agreement  is  considered 
full  performance  of  obUgations  to 
develop  and  produce  on  each  individual 
tract  committed  to  the  agreement; 

(c)  Production  in  paying  quantities 
frtjm  any  part  of  the  lands  committed  to 
an  agreement  will  extend  all  leases 
committed  to  the  agreement.  Production 
is  not  required  to  extend  Federal  leases 
in  subsurface  storage  agreements; 

(d)  During  the  term  of  an  agreement, 
and  while  Federal  leases  remain 
committed  to  the  agreement,  you  do  not 
need  to  obtain  rights-of-way  for  roads, 
facihties.  or  other  siuface  uses,  on  those 
Federal  leases  committed  to  the 
agreement; 

(e)  You  may  choose  a  drilling  location 
without  regard  to  certain  lease 
restrictions,  such  as  lease  boimdaries 
within  the  unit  or  spacing  offsets,  imless 
BLM  has  adopted  State  spacing 
restrictions  for  that  area; 

(f)  You  may  consoUdate  operations 
and  reporting  requirements; 

(g)  You  have  no  obligation  to  protect 
your  lease  from  drainage  resulting  fix)m 
production  on  committed  tracts;  or 

(h)  When  Federal  lease(s)  are 
eliminated  from  the  agreement,  you  are 
ehgible  for  lease  extensions.  (See 
subpart  3140.) 


Type  of  agreement 

a 

b 

c 

d 

e 

f 

9 

h 

Communitization  Agreements  

Subsurlace  Storage  Agreements  

Devetopmem  Contracts 

• 
• 

• 
• 

• 

• 
• 

• 

• 

• 
• 

• 

• 
• 

• 
• 

• 

• 
• 

• 

Drainage  Compensation  Agreements 

Exptoratory  and  Enhanced  Recovery 

Unit  Agreements 

• 
• 

S3132.13    Must  I  obtain  rights-of-ways  for 
roads,  facilities,  or  other  surface  uses,  for 
Federal  lands  excluded  from  an  agreement 
by  contraction  or  termination? 

You  must  obtain  a  right-of-way  for 
those  roads  and  facihties  located  on 
Federal  surface  located  outside  the 
agreement  boundaries  after  contraction 
or  termination  of  the  agreement. 


§  3132.14    May  i  Include  non-Federal  oil 
and  gas  interests  in  an  agreement? 

You  may  include  Indian,  State  or 
private  minerals  in  an  agreement  with 
Federal  minerals. 


Subpart  3133— Communitization 
Agreements 

Communitization  Agreements 

§3133.10    When  will  BLM  approve  my 
request  to  communltize  oil  and  gas  leases? 

BLM  will  approve  your  request  for  a 
communitization  agreement  (CA)  if— 
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I  :(a)  Your  Federal  lease  or  a  portion  of 
your  Federal  lease  cannot  be 
independently  developed  and  operated 
within  a  single  well  spacing  unit  that  • 
includes  other  leased  or  unleased  tracts; 
and 

(b)  You  demonstrate  that 
Gonununitization  is  in  the  pubUc 
interest  imder  §  3133.13. 

§3133.1 1    How  do  I  apply  for  a  CA7 

I  You  must — 

'  (a)  Submit  a  request  to  communitize 
to  BLM  and  in  it — 

(1)  Describe  the  separate  tracts 
comprising  the  drilling  or  spacing  unit 
and  formation(s)  you  intend  to  commit 
tp  the  CA; 

(2)  Identify  the  well(s)  you  drilled  or 
plan  to  drill  within  the  communitized 
area; 

!  (3)  Certify  that  all  owners  of  mineral 
rights  (leased  or  unleased)  and  lease 
interests  (record  title  and  operating 
rights)  have  committed  or  consented  to 
the  commitment  of  their  interest  in 
writing; 

(4)  Name  who  will  be  responsible  for 
operations  under  the  CA; 

(5)  Specify  the  date  you  propose  to 
Qiake  the  CA  effective;  and 

(6)  Include  a  schedule  allocating 
production  for  each  committed  tract  on 
a  surface  acreage  basis. 

1  (b)  If  BLM  requests  it,  submit — 

(1)  A  copy  of  any  operating 
agreements  between  working  interest 
owners;  or 

(2)  Evidence  of  commitment  required 
in  paragraph  (a)(3)  of  this  section. 

S  3133.12    When  is  a  CA  effective  and  what 
Is  Its  term? 

(a)  BLM  must  approve  a  CA.  Its 
effective  date  is  the  date  BLM  specifies 
in  the  approval  which  will  be  the  earlier 
of— 

(1)  The  completion  date  of  a  well 
drilled  to  a  communitized  formation; 
i  (2)  The  effective  date  of  a  State 
pooling  order  involving  lands  you  are 
communitizing;  or 

I   (3)  A  date  specified  by  all  parties  to 
the  agreement. 

I  (b)  All  CA  approvals  under  paragraph 
(a)  of  this  section  are  provisional  and 
become  final  only  after  you  meet  the 
public  interest  requirement  luider 
$3133.13. 

!   (c)  The  term  of  a  CA  is  two  years  from 
the  effective  date.  The  term  of  the  CA 
extends  as  long  as  there  is  a  paying  well 
within  the  communitized  area,  or  you 
meet  the  requirements  under  §  3140.10. 

$  31 33.1 3    When  does  a  CA  meet  the  public 
Interest  requirentent? 

A  CA  meets  the  public  interest 
requirement  when  you — 


(a)  Test  a  communitized  formation;  or 

(b)  BLM  agrees  that  further  drilling  of 
a  well  you  began  under  paragraph  (a)  of 
this  section  is  unwarranted  or 
impracticable. 

§3133.14    When  does  a  CA  terminate? 

(a)  A  CA  automatically  terminates  at 
the  end  of  its  fixed  term  imless  you 
qualify  for  extension  under  §  3133.12(c). 

(b)  During  the  two-year  term  of  the 
CA,  you  may  apply  for  a  termination. 
The  CA  terminates  when  BLM  approves 
your  request. 

§  31 33.1 5    What  is  the  effect  of  a  CA  on  my 
lease  term? 

(a)  If  there  is  production  from  a  well 
on  the  CA  on  the  date  your  lease  would 
have  expired,  your  lease  term  extends 
until  the  CA  terminates. 

(b)  Ehilling  on  the  CA  over  the 
expiration  date  of  your  lease  will  extend 
your  lease  term.  (See  §  3140.10.) 

(c)  If  the  CA  terminates  and  you  met 
the  public  interest  requirement  under 

§  3133.13,  your  lease  continues  until  the 
later  of — 

(1)  The  expiration  date  of  yoiu'  lease; 
or 

(2)  Two  years  after  the  date  the  CA 
tenminates. 

(d)  If  you  fail  to  meet  the  pubUc 
interest  requirement,  the  CA  is  invaUd 
from  the  beginning  and  any  Federal 
lease  that  was  a  part  of  the  agreement  is 
ineligible  for  any  benefits  of 
commimitization.  Therefore,  if  the 
expiration  date  of  your  lease  has  passed, 
your  lease  is  terminated. 

§  3133.16    Will  BLM  allow  more  than  one 
operator  for  a  CA? 

BLM  will  allow  more  than  one 
operator  for  a  CA  if  an  application 
defines — 

(a)  Responsibilities  of  respective 
persons,  including  obtaining  approvals, 
reporting,  paying  royalties  and 
conducting  operations; 

(b)  Which  CA  operator(s)  is  obUgated 
to  provide  bond  coverage;  and 

(c)  The  consequences  if  one  or  more 
CA  operator  defaults. 

§  31 33.1 7    What  are  the  requirements  to 
change  the  CA  operator? 

(a)  BLM  will  accept  a  new  CA 
operator  when  the  new  operator — 

(1)  Furnishes  BLM  with  evidence  of 
bonding; 

(2)  States  in  vmting  to  BLM  that  it 
accepts  its  CA  obligations;  and 

(3)  Certifies  that  all  owrners  of  mineral 
rights  (leased  or  unleased)  and  lease 
interests  (record  title  and  operating 
rights)  have  consented  to  the  change  in 
CA  operator. 

(b)  The  effective  date  of  the  change  is 
the  date  BLM  accepts  the  new  CA 
operator. 


§3133.18    Who  will  BLM  notify  about 
requirements  for  the  CA? 

BLM  will  notify  the  person  you 
named  as  responsible  for  operations, 
and  will  communicate  direKrtly  with  this 
party  for  any  requirements  related  to  the 
CA. 

Subpart  3134— Subsurface  Storage 
Agreements 

Subsurface  Storage  Agreements 

§3134.10    Will  BLM  allow  subsurface 
storage  agreements  covering  Federally- 
owned  lands? 

BLM  will  allow  you  to  use  either 
leased  or  unleased  Federally-owned 
lands  for  the  subsurface  storage  of  oil 
and  gas,  whether  or  not  the  oil  or  gas 
you  intend  to  store  is  produced  from 
Federally-owned  lands,  if  you 
demonstrate  that  storage  is  necessary 
to— 

(a)  Avoid  waste;  or 

(b)  Promote  conservation  of  natural 
resources. 

§  3134.1 1    How  do  I  apply  for  a  sut>surface 
storage  agreement? 

(a)  You  must  submit  an  appUcation  to 
BLM  for  a  subsurface  storage  agreement 
that  includes — 

(1)  The  reason  for  forming  a 
subsurface  storage  agreement; 

(2)  A  description  of  the  area  you  plan 
to  include  in  the  subsurface  storage 
agreement; 

(3)  A  description  of  the  formation  you 
plan  to  use  for  storage; 

(4)  Proposed  storage  fees  or  rentals. 
The  fees  or  rentals  must  be  based  on  the 
appraised  value  of  the  subsurface 
storage,  injection  and  withdrawal 
volimaes,  and  rental  income  or  other 
income  generated  by  the  operator  for 
letting  or  subletting  the  storage 
facilities; 

(5)  The  payment  of  royalty  for  native 
oil  or  gas  (oil  or  gas  that  exists  in  the 
formation  before  injection  and  that  is 
produced  when  the  stored  oil  or  gas  is 
withdrawn); 

(6)  A  description  of  how  often  and 
under  what  circumstances  you  and  BLM 
intend  to  renegotiate  fees  and  payments; 

(7)  The  proposed  effective  date  and 
term  of  the  subsurface  storage 
agreement; 

(8)  Certification  that  all  owners  of 
miijeral  rights  (leased  or  unleased)  and 
lease  interests  (record  title  and 
operating  rights)  have  committed  or 
consented  to  the  commitment  of  their 
interest  in  vmting; 

(9)  An  ownership  schedule  showing 
lease  or  land  status; 

(10)  A  schedule  showing  the 
participation  factor  for  all  parties  to  the 
subsiu"face  storage  agreement;  and 
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(11)  Supporting  data  (geologic  maps 
showing  the  storage  formation,  reservoir 
data,  etc.)  demonstrating  the  capability 
of  the  reservoir  for  storage. 

(b)  BLM  will  negotiate  the  terms  of  a 
subsurface  storage  agreement  with  you 
for  the  subsurface  storage  of  oil  and  gas. 

(c)  BLM  may  request  additional 
documentation. 

§3134.12    What  must  I  pay  for  storage? 

You  must  pay  any  combination  of 
storage  fees,  rentals  or  royalties  to 
which  you  and  BLM  agree.  The  royalty 
you  pay  on  production  of  native  oil  and 
gas  from  leased  lands  will  be  the  royalty 
required  by  the  underlying  lease(s). 

Subpart  3135— Development  Contracts 
Development  Contracts 

§  3135.10    What  is  a  development  contract? 

A  development  contract  is  an 
agreement  among  two  or  more  persons, 
at  least  one  of  whom  must  be  a  Federal 
lessee.  Under  the  contract,  the  parties 
agree  to  jointly  explore  and  develop  a 
large  area  when  the  cost  of  discovery, 
development,  production  and 
transportation  would  not  justify  the 
development  of  the  resources  on  a  lease 
or  unit  basis.  BLM  may  not  approve  a 
development  contract  if  it  is  more 
appropriate  to  unitize. 

§  3135.1 1    When  will  BLIM  approve  a 
development  contract? 

(a)  BLM  will  approve  a  development 
contract  on  Federal  lands  for 
exploration  in  areas  that  are  less  likely 
than  other  areas  to  be  explored  due  to 
geologic  or  other  factors,  or  to  provide 
for  large  scale  development.  These 
contracts  must — 

(1)  Promote  conservation  of  natiual 
resources; 

(2)  Serve  Federal  interests;  or 

(3)  Be  for  the  public  convenience  or 
necessity. 

(b)  In  return  for  a  commitment  from 
the  operator  to  explore  and  develop 
these  leases  at  an  agreed  rate  or  cost, 
BLM  will  exempt  this  acreage  from 
chargeability. 

§3135.12    What  lands  may  I  include  In  a 
development  contract? 

Development  contracts  must  be  of 
sufficient  size  to  justify  the  costs  of 
exploration,  development,  production, 
or  transportation  of  oil  or  gas. 
Boundaries  of  one  development  contract 
may  overlap  the  boundaries  of  another 
development  contract.  Producing  fields 
are  excluded  from  development 
contracts,  unless  you  are — 

(a)  Testing  a  new  technology  that  can 
be  applied  to  discover  resources  which 
are  otherwise  hidden;  or 


(b)  Conducting  operations  based  on  a 
new  geologic  model  which  is  untested 
within  or  below  all  other  production. 

§3135.13    How  do  I  apply  for  a 
development  contract? 

Submit  to  BLM  an  application  for  a 
development  contract  and  in  it 
include — 

(a)  A  map  showing  the  total  area 
subject  to  the  contract; 

(b)  A  list  of  all  owners  of  mineral 
rights  (leased  or  unleased)  and  lease 
interests  (record  title  and  operating 
rights)  for  all  areas  and  leases  in  the 
contract; 

(c)  Your  plan  for  exploration  with 
timetables  and  the  financial  investment 
you  will  dedicate  to  that  exploration. 
BLM  will  accept  carryover  provisions 
allowing  the  expenditures  made  in 
excess  of  the  contract  commitment  for 
any  year  to  be  applied  against  the 
contract  in  any  succeeding  year  or  years; 

(d)  The  effective  date  and  term  of  the 
contract;  and 

(e)  Penalty  provisions  for  failure  to 
adhere  to  the  contract. 

§3135.14    How  many  Federal  lessees  must 
enter  into  a  development  contract? 

At  least  one  Federal  lessee  must  enter 
into  the  contract  and  provisions  must  be 
made  to  address  performance 
obligations  should  any  party  default  or 
withdraw  from  the  contract. 

§3135.15    May  BLIM  be  a  party  to  the 
development  contract? 

BLM  approves  the  development 
contract  but  may  not  be  a  party  to  it. 

§3135.16    May  existing  development 
contracts  be  renegotiated? 

Existing  development  contracts  may 
be  renegotiated  if  conditions  warrant  a 
change. 

§  31 35. 1 7    What  must  I  do  to  satisfy  my 
obligations  under  a  development  contract? 
You  must — 

(a)  Commit  promised  financial 
resources  toward  the  exploration  and 
development  of  an  area; 

(b)  Explore  the  area  in  your 
exploration  plan;  and 

(c)  Provide  BLM  annually  with 
information  obtained  from  exploration 
and  development  diuing  the  preceding 
contract  year. 

§  31 35. 1 8    What  information  in  my  proposal 
will  be  held  confidentially? 

A  development  contract  proposal  is 
public  information  as  of  the  date  you 
submit  yoiu  application.  However,  your 
work  and  dollar  commitments  are 
considered  financial  information  and 
BLM  will  hold  them  confidentially  to 
the  extent  authorized  by  the  Freedom  of 


Information  Act,  as  implemented  by  43 
CFR  part  2. 

§3135.19    When  does  a  development 
contract  terminate? 

(a)  A  development  contract 
terminates — 

(1)  Under  the  terms  of  the  agreement; 
or 

(2)  At  the  end  of  any  contract  year,  if 
the  parties  have  not  fulfilled  their 
contract  commitments,  through  work 
performed  in  that  year  together  with 
carryover  credits  from  prior  years; 

(b)  Termination  of  a  development 
contract  triggers  the  provisions  of 

§  3105.28(a)(1),  which  requires  you  to 
reduce  your  acreage  holdings  to  the 
prescribed  limitations  within  90 
calendar  days  after  termination  of  the 
development  contract. 

Subpart  31 3&— Drainage 
Compensation  Agreements 

Drainage  Compensation  Agreements 

§3136.10    What  Is  a  drainage 
compensation  agreement? 

A  drainage  compensation  agreement 
is  an  agreement  between  BLM  and  any 
other  person  to  pay  BLM  for  oil  and  gas 
drained.  If  the — 

(a)  Federal  oil  or  gas  is  drained  from 
a  Federal  lease,  the — 

(1)  Holders  of  record  title  or  operating 
rights  must  be  parties  to  the  agreement; 

(2)  Lease  term  is  extended  for  the 
period  during  which  payments  are 
received  plus  one  year;  and 

(3)  Payment  to  the  United  States 
caimot  be  less  than  what  the  lessee 
would  owe  as  compensatory  royalty 
under  §  (to  be  specified  in  the  final 
rule]. 

(b)  Oil  and  gas  is  drained  from  an 
unleased  Federal  tract — 

(1)  BLM  and  the  person  causing  the 
drainage  are  the  only  parties  to  the 
agreement;  and 

(2)  The  payment  to  the  United  States 
for  drainage  will  be  negotiated  between 
the  parties;  or 

(c)  BLM  orders  you  to  pay 
compensatory  royalty  under  your  lease 
terms,  and  you  pay  in  accordance  with 
that  order,  or  if  BLM  makes  any  other 
determination  that  you  owe 
compensatory  royalty  under  your  lease, 
your  payment  constitutes  a  drainage 
compensation  agreement  for  the 
piuposes  of  paragraph  (a)  of  this  section. 

§  31 36.1 1    How  are  the  terms  of  a  drainage 
compensation  agreement  determined? 

(a)  BLM  will  negotiate  the  agreement 
with  the  other  parties.  The  terms  must 
include — 

(1)  A  statement  that  identifies  the  well 
that  is  causing  drainage; 


Federal  Register/Vol.  63,  No.  232 / Thursday,  E)ecember  3,  1998 /Proposed  Rules  66911 


e  agreement; 


lited  States 
ed  between 


agreement 
arms  must 

fies  the  well 


(2)  A  map  and  legal  description  of  the 
lands  to  be  included;  and 

(3)  The  terms  for  compensation  the 
United  States  will  receive  for  the 
drainage. 

(b)  If  the  oil  and  gas  is  drained  from 
a  Federal  lease,  all  record  title  owners 
and  operating  rights  owners  must 
consent  to  the  agreement. 

Subpart  3137— Unit  Agreements 

Application 

§3137.10    What  agreements  does  this 
subpart  cover? 

This  subpart  covers  exploratory  and 
oihanced  recovery  unit  agreements. 

(a)  An  exploratory  unit  agreement  is 
a  BLM-approved  agreement — 

(1)  Among  interest  owners  of  Federal 
leases  and  owners  of  non-Federal 
mineral  interests; 

(2)  That  provides  for  orderly  and 
cooperative  development  of  all  or  part 
of  an  oil  or  gas  pool,  field  or  like  area; 

(3)  That  allocates  production  from 
wells  in  participating  areas  to  all  tracts 
in  the  participating  area  without  regard 
to  well  location;  and 

(4)  That  provides  Federal  lessees  with 
the  benefits  Usted  in  §  3132.12. 

(b)  An  enhanced  recovery  unit  is  a 
IBLM  approved  agreement  that — 

(1)  Has  the  same  characteristics  as 
paragraphs  (a)(1),  (a)(3)  and  (a)(4)  of  this 
section;  and 

(2)  Provides  for  the  introduction  of  an 
artificial  drive  or  displacement 
mechanism  into  a  reservoir  underlying 
iSeveral  tracts  to  produce  hydrocarbons 
that  cannot  be  recovered  by  primary 
methods. 

S  3137.1 1    How  are  the  terms  of  an 
exploratory  unitagreement  determined? 
BLM  will  negotiate  with  you  on  all 
terms  of  the  proposed  unit  agreement 
before  you  submit  an  application.  "BLM 
^will  accept  any  imit  agreement  format  as 
long  as  it  protects  the  pubUc  interest 
and  conforms  with  all  appUcable  laws 
and  regulations.  BLM  will  determine 
whether  the  agreement  protects  the 
public  interest  and  includes  only  terms 
permitted  by  this  subpart. 

1 31 37.1 2  How  are  the  terms  of  an 
enhanced  recovery  unit  agreement 
determined? 

I     BLM  will  participate  in  the 
negotiation  of  terms  in  the  proposed 
unit  agreement  before  you  submit  an 
application.  BLM  will  accept  any  unit 
agreement  format  as  long  as  it  protects 
the  public  interest  and  conforms  with 
•11  applicable  laws  and  regulations. 
Including  BLM  as  part  of  the  group  you 
form  to  negotiate  the  participation  and 
allocation  formulae  wrill  expedite  the 

;  approval  process. 


§3137.13    What  must  I  include  in  a 
unitizatton  application? 

(a)  Submit  three  copies  of  the 
unitization  application  and  in  it 
include — 

(1)  The  proposed  unit  agreement; 

(2)  A  map  snovkdng  the  unit  area  and 
committed  leases  and  other  tracts; 

(3)  A  list  of  committed  leases  and 
other  tracts; 

(4)  An  allocation  schedule  for — 

(i)  A  proposed  exploratory  unit  that 
has  existing  production;  or 

(ii)  A  proposed  enhanced  recovery 
imit  that  identifies  the  basis  for  the 
allocation. 

(b)  You  must  also  include  a 
description  of  the  lands  you  plan  to 
include  in  the  unit  agreement.  When 
you  describe  the  lands,  follow  the 
principles  of  §  3121.20. 

(c)  Do  not  submit  any  other  material 
with  the  application  unless  BLM 
requests  it. 

§3137.14    As  the  unit  operator,  wttat  must 
I  certify  in  my  unitization  application? 

In  the  unitization  application,  as  the 
unit  operator  you  must  certify — 

(a)  That  you  invited  all  owners  of 
mineral  rights  (leased  or  unleased)  and 
lease  interests  (record  title  and 
operating  rights)  for  the  area  described 
in  the  appUcation  to  join  the  unit; 

(b)  That  there  are  sufficient  leases  or 
other  tracts  committed  to  the  unit 
agreement  for  reasonable  control  of  the 
unit  area; 

(c)  The  commitment  status  of  all 
leases  and  other  tracts  within  the  area 
proposed  for  unitization;  and 

(a)  That  you  accept  imit  obligations 
under  §3137.81. 

§3137.15    As  ttie  unit  operator,  must  I 
provide  BLM  wrtth  evidence  of  commitment 
status  in  my  unitization  application? 

Do  not  submit  dociunentation  of 
commitment  status  with  your 
unitization  application.  However,  you 
or  yoiu  designated  agent  must  maintain 
documentation  of  results  of  invitations 
to  join  the  unit.  You  must  make  the 
documentation  available  to  BLM  when 
we  request  it.  The  Bureau  of  Indian 
Affairs  may  require  documentation  of 
commitment  status  of  Indian  lands. 

§3137.16    When  is  a  unit  agreement 
effective? 

(a)  BLM  will  provisionally  approve 
exploratory  and  enhanced  recovery  luiit 
agreements  effective  the  date  yoiu 
application  is  complete. 

0))  Final  BLM  approval  is  effective 
retroactive  to  the  date  of  provisional 
approval,  after  you  have  fulfilled  the 
public  interest  requirements  in 
§  3137.51  or  §  3137.53,  as  appropriate.  If 
you  do  not  meet  the  requirements  of 


these  sections,  your  luiit  agreement  is 
not  approved. 

§3137.17    How  w<H  the  parties  to  the  unit 
Itnow  if  BUM  provislonaiiy  approves  the  unit 
agreement? 

RLM  will  notify  the  imit  operator  in 
writing  when  we  approve  or  disapprove 
the  proposed  unit  agreement.  The  unit 
operator  must  notify  all  parties  to  the 
unit  agreement. 

§3137.18    Why  would  BLM  reject  a 
unitization  application? 

BLM  will  reject  a  unitization 
application  that  does  not  meet  all  of  the 
requirements  of  this  subpart. 

Mandatory  Provisions 

§  31 37.20    What  must  an  exploratory  unit 
agreement  include? 

(a)  An  exploratory  unit  agreement 
must  define  the — 

(1)  Unit  area; 

(2)  Initial  and  continuing 
development  obUgations;  and 

(3)  Productivity  criteria  and 
participating  areas. 

ft))  Tne  exploratory  unit  agreement 
must  include — 

(1)  A  provision  which  grants  BLM  the 
ability  to  set  or  modify  the  quantity,  rate 
and  location  of  development  and 
production;  and 

(2)  Modifications  to  any  or  all  terms 
and  conditions  of  the  proposed  unit 
agreement  to  which  the  parties  agreed 
during  negotiations  with  BLM. 

§  31 37.21    What  must  an  enhanced 
recovery  unit  agreement  Include? 

(a)  The  area  in  an  enhanced  recovery 
unit  agreement  must  be  fully  developed 
at  the  time  you  propose  the  unit 
agreement.  Fully  developed  means  that 
the  proposed  unit  area  has  been 
adequately  drilled  to  reasonably 
delineate  the  boundaries  of  the 
re3ervoir(s).  Therefore,  an  enhanced 
recovery  unit  agreement  should  not 
include  terms  related  to  initial  and 
continuing  development  obUgations  and 
productivity  criteria  and  participating 
area  size.  Au  enhanced  recovery  unit 
agreement  must  define — 

(1)  The  unit  area; 

(2)  Enhancement  obligations; 

(3)  A  formula  allocating  production 
throughout  the  entire  unit  area  that  may 
consider  factors  other  than  surface 
acreage;  and 

(4)  The  producing  intervals  covered. 

(b)  The  enhanced  recovery  unit  must 
include — 

(1)  A  provision  which  grants  BLM  the 
abihty  to  set  or  modify  the  quantity,  rate 
and  location  of  development  and 
production;  and 

(2)  Modifications  to  any  or  all  terms 
and  conditions  of  the  proposed  unit 
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agreement  to  which  the  pfirties  agreed 
dxiring  negotiations  with  BLM. 

$3137.22    Will  BLM  accept  or  approve 
other  terms? 

A  unit  agreement  may  include  only 
tenns  identified  in  §  3137.20,  §  3137.21 
or  §  3137.30.  BLM  will  not  approve  an 
agreement  including  any  other  terms  or 
provisions.  Provisions  not  included  in 
this  subpart  may  be  set  out  under 
separate  agreements  by  the  affected 
parties. 

Optional  Provisions 

$3137.30    Are  tttere  any  optional 
provMons  that  I  may  Include  In  a  unit 
agreement? 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  agreement 
covers  all  producing  intervals,  requires 
unanimous  consent  for  modification, 
and  allows  for  only  one  operator  at  a 
time. 

(b)  Your  agreement  may  include 
provisions  for  multiple  imit  operators, 
limiting  coverage  to  certedn  producing 
intervals,  and  authorizing  modifications 
not  requiring  approval  of  all  of  the 
original  parties  to  the  unit  agreement. 
BLM  vfih  approve  these  optional  topics 
if  they  promote  additional  development 
or  enhance  production  potential. 

(c)  You  must  specify  the  producing 
interval(s)  covered  by  an  enhanced 
recovery  unit. 

S  3137.31    What  are  the  requirements  for 
multiple  unit  operators? 

BLM  permits  multiple  unit  operators 
for  exploratory  imits  only  if  the  unit 
agreement  defines — 

(a)  The  conditions  under  which 
additional  unit  operators  are  acceptable; 

(b)  The  responsibilities  of  each 
operator,  including  obtaining  approvals, 
reporting,  paying  royalties  and 
conducting  operations; 

(c)  The  bonds  covering  the  operations 
of  each  operator; 

(d)  The  consequences  if  one  or  more 
imit  operators  default;  and 

(e)  Which  imit  operator  is  responsible 
for  unit  obligations  not  specifically 
assigned  in  the  unit  agreement. 

$3137.32    How  can  parties  modify  their 
unit  agreement? 

(a)  The  parties  may  modify  their  unit 
agreement  if — 

(1)  All  of  the  original  parties  to  the 
imit  agreement  (or  their  successors) 
agree  to  the  modification;  or 

(2)  They  meet  the  requirements  of  the 
modification  provision  in  the  unit 
agreement  which  specifies  who  is 
authorized  to  modify  the  unit 
agreement.  That  provision  must  identify 
which  parties,  and  what  percentage  of 


each  class  of  parties,  must  consent  to 
each  type  of  modification. 

(b)  The  operator  must  certify  that  the 
necessary  parties  have  agreed  to  the 
change. 

(c)  BLM  must  approve  any  proposed 
modifications  to  the  unit  agreement. 
BLM's  approval  is  effective  retroactive 
to  the  date  your  application  for 
modification  was  complete.  However, 
BLM  may  approve  a  different  effective 
date  if  you  request  it  and  provide 
acceptable  justification. 

$3137.33    What  must  I  sulMnH  to  BLM  If  I 
propose  to  modify  a  unit  area  or  change  the 
commitment  status  of  a  lease? 

If  you  propose  to  modify  the  unit  area 
or  change  the  commitment  status  of  any 
lease  under  §  3137.32,  you  must  submit 
to  BLM  a  revised — 

(a)  Map  showing  the  unit  area  and 
conunitted  leases; 

(b)  List  of  committed  leases;  and 

(c)  Allocation  schedule,  including  any 
change  in  the  basis  for  allocation. 

S  3137.34    What  effect  do  other  BLM  oil  and 
gas  agreements  have  on  ttte  unit 
agreement? 

(a)  No  other  BLM  oil  and  gas 
agreement  modifies  any  of  the 
inconsistent  terms  and  conditions  of  the 
unit  agreement  or  relieves  the  unit 
operator  of  any  right  or  obligation 
established  under  the  unit  agreement. 

(b)  In  case  of  any  inconsistency  or 
conflict  between  the  unit  agreement  and 
any  other  agreement,  the  unit  agreement 
governs. 

Size  and  Shape 

$3137.40    What  are  the  size  and 
configuration  requirements  for  a  unit  area? 

(a)  The  unit  area  must  consist  of  tracts 
that  are  contiguous  at  least  at  one  point. 

(b)  Areas  of  noncommitted  tracts 
totally  within  the  exterior  boundary  of 
the  unit  (windows)  are  allowed. 

(c)  BLM  may  limit  the  size  and  shape 
of  the  unit  considering  the  type, 
amount,  rate,  and  location  of  the 
proposed  development. 

Development 

$  3137.50    What  Initial  unit  obligations 
must  I  define  In  an  exploratory  unit 
agreement? 

In  an  exploratory  unit  agreement  you 
must  define — 

(a)  The  number  of  wells  necessary  to 
determine  the  existence  of  oil  and  gas 
resources  in  the  area  of  the  proposed 
unit; 

(b)  A  primary  target(s)  for  each  well 
to  a  depth  necessary  to  penetrate 
anticipated  producing  intervals;  and 

(c)  The  time  between  the  drilling  of 
necessary  wells  to  interpret  drilling 


results  and  comply  with  lease 
restrictions. 

$3137.51    What  must  I  do  to  meet  Initial 
unit  obligations  and  fulfill  the  public 
Interest  requirement  In  an  exploratory  unit? 

On  or  before  the  time  specified  in 
your  exploratory  unit  agreement,  you 
must — 

(a)  Dihgently  drill  the  required  well(s) 
to  the  primary  target(s);  or 

(b)  Have  commenced  drilling  to  a 
target  and  BLM  agrees  that  further 
drilling  of  the  well(s)  you  began  under 
paragraph  (a)  of  this  section,  or  future 
well(s),  is  unwarranted  or  impracticable. 

$3137.52  What  enhancement  ot)(lgattons 
must  I  define  In  an  enhanced  recovery  unit 
agreement? 

Your  enhanced  recovery  unit 
agreement  must  define  as  enhancement 
obligations — 

(a)  The  amount  and  type  of  enhanced 
recovery  operations;  and 

(b)  The  timeframe  for  completing  the 
operations  in  paragraph  (a)  of  this 
section. 

$3137.53    What  must  I  do  to  meet 
enhancement  obligations  and  fulflN  the 
public  interest  requirentent  in  an  enhanced 
recovery  unit? 

On  or  before  the  time  specified  in 
your  enhanced  recovery  unit  agreement 
to  meet  the  enhancement  obligations 
and  fulfill  the  public  interest 
requirement,  you  must — 

(a)  Diligently  complete  the  work  you 
defined  as  your  enhancement  obligation 
in  §3137.52;  or 

(b)  Demonstrate  to  BLM's  satisfaction 
that— 

(1)  Enhanced  recovery  operations 
have  increased  reservoir  performance; 
or 

(2)  Further  enhanced  recovery 
operations  are  unwarranted, 
impracticable  or  uneconomical. 

S  3137.54    What  happens  If  I  do  not  meet 
Initial  unit  obligations  In  an  exploratory  unit 
or  enhancement  obligations  In  an  enhanced 
recovery  unit? 

If  you  do  not  meet  the  requirements 
of§3137.51  or  §3137.53,  the  unit 
agreement  is  invalid  from  the  beginning, 
wrill  not  receive  final  approval,  and  any 
Federal  lease  that  was  a  part  of  the  unit 
agreement  is  ineligible  for  any  benefits 
from  unitization  described  in  §  3132.12. 
Therefore,  for  example,  if  the  expiration 
date  of  your  lease  has  passed,  your  lease 
is  terminated. 

$3137.55    What  are  continuing 
development  obligations? 

Continuing  development  obligations 
for  an  exploratory  unit  are  a  program  of 
development  or  operations  you  must 
conduct — 
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(a)  That  exceeds  the  rate  of 
development  and  operation  that  would 
have  occurred  in  the  aiea  without 
unitization;  and 

(b)  Which  represents  an  investment 
commensiu-ate  writh  the  size  of  the  area 
of  the  imit  agreement. 

§  31 37.56    How  must  I  define  continuing 
development  obligations  in  the  unit 
agreement? 

(a)  Once  you  meet  initial  unit 
obligations  prescribed  in  this  subpart, 
you  must  perform  additional 
development  or  operations  (see 
§3137.80)  in  the  amount  and  frequency 
specified  in  your  vmit  agreement.  BLM 
will  not  consider  work  you  did  before 
unitization  as  meeting  continuing 
development  obligations. 

(b)  You  must  define  in  the  agreement 
the  time  between  when  you  start  your 
first  development  or  operations  to  the 
start  of  the  next  development  or 
operation.  You  must  define  the  same 
time-frames  for  subsequent 
development  or  operations. 

§  31 37.57    Must  I  perform  additional 
developmant  outside  established 
participating  areas  to  fulfill  continuing 
development  obligations? 

Your  additional  development  may  be 
either  inside  or  outside  of  a 
participating  area  to  fulfill  yoiu' 
continuing  development  obligations, 
depending  on  the  terms  of  the  luiit 
agreement. 

S  3137.58    What  happens  if  I  do  not  meet  a 
continuing  development  obligation? 

(a)  The  unit  contracts  when  you  do 
;not  meet  a  continuing  development 
obligation.  Only  established 
participating  areas,  whether  they  are 
still  productive  or  not,  remain  in  the 
•unit.  BLM  will  eliminate  all  portions  of 
the  unit  outside  participating  areas  at 
the  time  of  contraction.  Contraction  is 
effective  the  first  day  of  the  month  in 
which  the  unit  agreement  required  the 
operations  to  begin. 

(b)  BLM  may  suspend  or  extend  a 
development  obligation  imder 

§§  3137.90  and  3137.91.  BLM  may  also 
modify  your  development  obligations 
under  §3137.32. 

$  31 37.59    What  must  I  submtt  to  BLIM  after 
I  meet  a  continuing  developntent 
obligation? 

Within  60  calendar  days  after  you 
tneet  a  continuing  development 
obligation,  you  must  certify  to  BLM  that 
you  met  the  obUgation.  BLM  may 
require  you  to  supply  documentation 
supporting  your  certification.  If  you 
establish  production  in  a  well  that  does 
not  meet  the  productivity  criteria  set  out 
In  the  unit  agreement,  you  must  also 


certify  to  BLM  that  you  will  operate, 
produce  and  report  the  well  on  a  lease 
basis,  rather  than  as  part  of  the  unit. 

Productivity  Criteria  and  Participating 
Area 

§3137.60    What  are  productivity  criteria? 

(a)  Productivity  criteria  are 
characteristics  of  a  well  in  an 
exploratory  imit  that  warrant  including 
a  defined  area  siurounding  the  well  in 

a  participating  area.  The  unit  agreement 
must  define  these  criteria  for  each 
separate  producing  interval.  You  must 
be  able  to  determine  whether  you  met 
the  criteria  when  the  well  has  been 
drilled  and  well  testing  completed. 

(b)  To  meet  the  productivity  criteria 
the  well  must — 

(1)  Indicate  future  production 
potential  sufficient  to  pay  for  the  costs 
of  drilling,  completing  and  operating  the 
well  on  a  luiit  basis;  and 

(2)  Be  physically  ready  to  produce 
unitized  substances. 

§  31 37.61    What  Is  a  participating  area  and 
what  is  Its  function? 

(a)  A  participating  area  is  the  area 
which  shares  in  the  production  of 
unitized  substances.  Allocation  to  each 
committed  lease  or  tract  within  the 
participating  area  is  in  the  same 
proportion  as  that  lease's  siuface 
acreage  within  the  participating  area. 

(b)  The  approximate  size  and  shape  of 
all  participating  areas  and  revisions 
must  be  defined  in  the  luiit  agreement. 

§  31 37.62    What  establishes  a  participating 
area? 

The  first  well  you  drill  after 
unitization  that  meets  the  productivity 
criteria  establishes  an  initial 
participating  area.  When  you  estabUsh 
that  initial  participating  area,  lands 
which  contain  previously  existing  wells 
that  meet  the  productivity  criteria  will, 
in  accordance  with  §  3137.63, — 

(a)  Be  added  to  that  initial 
participating  area  as  a  revision;  or 

fb)  Become  a  separate  participating 
area. 

§  31 37.63    What  happens  to  the 
participating  area  when  new  wells  are 
drilled  that  meet  the  productivity  criteria? 
If  a  new  well  is — 

(a)  Inside  a  participating  area 
boundary  and  completed  in  the  same 
producing  interval,  the  participating 
area  will  remain  the  same; 

(b)  Outside  a  participating  area 
boundary  and  completed  in  the  same 
producing  interval  as  the  well  in  an 
existing  participating  area,  the 
participating  area  expands  to  include 
the  new  area;  or 

(c)  In  a  different  producing  interval, 
inside  or  outside  a  participating  area,  a 


new  participating  area  is  established  for 
the  well.  Participating  areas  for  different 
producing  intervals  can  overlap  each 
other. 

§3137.64    What  must  I  submit  to  BLM 
wh<m  I  establish  a  participating  area  or  add 
to  an  existing  participating  area? 

(a)  When  you  establish  a  participating 
area  under  §  3137.62  or  add  to  an 
existing  participating  area  under 

§  3137.63,  within  60  calendar  days  after 
you  estabhsh  unitized  production,  you 
must  submit  to  BLM — 

(1)  Certification  that  you  estabfished 
unitized  production; 

(2)  A  map  showing  the  participating 
area  and  total  acreage; 

(3)  A  schedule  showing  the 
production  allocation  for  each  tract 
participating  in  production;  and 

(4)  Any  other  information  BLM  may 
require. 

(b)  BLM  will  review  your  submission 
and  determine  if  you  have  met  the  unit 
agreement  terms  for  establishing  a 
participating  area. 

§  3137.65    Must  additions  to  an  existing 
participating  area  be  ttte  saiiw  size  as  the 
Initial  participating  area? 

Additions  to  an  existing  participating 
area  involving  the  same  producing 
interval  must  be  approximately  the 
same  size  as  the  initial  participating 
area  for  that  producing  interval. 

§  3137.66    Must  participating  areas  for 
different  producing  Intervals  t>e  ttte  same 
size? 

Participating  eireas  (both  initial  and 
additions)  for  different  producing 
intervals  may  be  different  sizes  (see 
§  3137.61)  and  may  overlay  or  underlie 
other  participating  areas. 

§  3137.67  How  do  I  allocate  participating 
area  production  wtten  tttere  are  unleased 
Federal  lands  in  the  participating  area? 

(a)  For  royalty  purposes  only,  you 
must  allocate  production  to  unleased 
Federal  lands  in  the  participating  area 
as  if  the  acreage  were  committed  to  the 
participating  area  under  §  3137.61.  You 
must  pay  royalty  in  accordance  with 
§3137.111. 

(b)  For  piuposes  other  than  royalty,    . 
apply  §  3137.61,  excluding  unleased 
Federal  lands. 

§  3.1 37.68    What  if  unleased  Federal  lands 
are'  leased  after  tt>e  effective  date  of  the  unit 
agreement? 

You  must  admit  Federal  tracts  leased 
after  the  effective  date  of  the  unit 
agreement  into  the  agreement  on  the 
date  the  lease  is  effective. 
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§3137.69    What  happens  when  a  well 
outside  any  parttcipating  area  does  not 
meet  the  productivity  criteria? 

'  If  a  well  outside  any  of  the  estabUshed 
participating  areas  does  not  meet  the 
productivity  criteria,  all  operations  on 
that  well  are  non-unit  operations.  No 
participating  area  is  expanded  and  you 
must  notify  BLM  that  non-unit 
operations  have  occurred.  You  must 
conduct  non-unit  operations  under  the 
terms  of  the  underlying  lease,  CA,  or 
drainage  compensation  agreement. 

§  3137.70    How  does  allocation  of 
production  occur  from  wells  that  do  not 
meet  the  productWity  criteria? 

(a)  If  a  well  that  does  not  meet  the 
productivity  criteria  was  drilled  before 
the  unit  was  formed,  the  production  is 
allocated  on  a  lease,  communitization  or 
drainage  compensation  agreement  basis. 
F*roduction  from  the  well  is  not 
considered  unitized  substances  and  you 
must  pay  and  report  the  royalties  from 
any  such  well  as  specified  in  the 
underlying  lease,  CA  or  drainage 
compensation  agreement. 

(b)  If  a  well  was  drilled  after  the  unit 
was  formed  and  the  well  is  completed 
within  an  existing  participating  area,  the 
production  is  added  to  and  becomes  a 
part  of  that  participating  area 
production.  This  paragraph  applies 
whether  or  not  the  well  meets  the 
productivity  criteria. 

(c)  If  a  well  that  does  not  meet  the 
productivity  criteria  is  outside  a 
participating  area,  the  production  is 
allocated  the  same  as  under  paragraph 
(a). 

S  31 37.71    Who  nrHist  operate  wells  that  do 
not  meet  the  productivity  criteria? 

(a)  If  a  well  that  does  not  meet  the 
productivity  criteria  was  drilled  before 
the  imit  was  formed,  the  operator  of  the 
well  at  the  time  the  imit  was  formed 
continues  as  operator.  The  unit  operator 
is  not  required  to  operate  the  wells,  but 
it  may  do  so. 

(b)  As  unit  operator,  you  must  operate 
wells  drilled  after  unit  formation  that  do 
not  meet  the  estabhshed  productivity 
criteria,  until  you  change  operators  for 
that  well. 

§3137.72    May  a  well  BLM  previously 
determined  to  be  a  non-unit  well  establish 
or  revise  a  participating  area? 

If  you,  as  the  unit  operator,  complete 
sufficient  work  so  that  a  well  BLM 
previously  determined  to  be  a  non-unit 
well  now  meets  the  productivity  criteria 
and  you  demonstrate  this  to  BLM,  you 
must  then  revise  or  estabUsh  a  new 
participating  area.  When  this  occurs, 
you  must  notify  BLM  (see  §3137.64). 


§3137.73    What  Is  the  effective  date  of  an 
initial  participating  area  or  revision  to  an 
existing  participating  area? 

The  effective  date  of  a  participating 
area  or  its  revision  is  the  first  day  of  the 
month  in  which  a  well  is  completed  that 
causes  the  participating  area  to  be 
formed  or  revised,  but  no  earUer  than 
the  effective  date  of  the  unit. 

§  31 37.74    How  long  does  a  participating 
area  remain  in  effect? 

(a)  Until  the  imit  contracts  under 
§  3137.58,  all  participating  areas  remain 
in  effect. 

(b)  After  unit  contraction,  a 
participating  area  remains  in  effect  until 
BLM  notifies  you  that  there  is 
insufficient  production  to  meet 
operating  costs  of  the  participating  area. 
However,  your  participating  area  will 
not  terminate  if,  after  you  receive  notice, 
you  demonstrate  to  BLM  that — 

(1)  Operations  to  restore  production 
or  estabUsh  new  production  are — 

(i)  In  progress  within  60  calendar  days 
of  BLM  notification; 

(ii)  Being  diUgently  carried  out  to 
completion:  and 

(iii)  Successful  in  restoring  or 
establishing  production  sufficient  to 
meet  operating  costs;  or 

(2)  One  or  more  wells  within  the 
participating  area  are  capable  of 
producing  in  quantities  sufficient  to 
meet  operating  costs. 

Unit  Operations 

§3137.80    What  is  unit  development  or 
operations? 

Any  of  the  following  are  unit 
development  or  operations — 

(a)  DrilUng  additional  wells  that  test 
the  primary  target  or  enhance 
production; 

(b)  Drilling  additional  wells  that 
estabhsh  production  of  unitized 
substances; 

(c)  Well  recompletions  or  operations 
that  establish  new  unitized  production 
or  enhance  existing  production; 

(d)  Drilling  existing  wells  to  a  deeper 
target;  or 

(e)  Drilhng,  completing  or 
recompleting  wells  that  contribute  to 
the  productivity  of  the  unit. 

§  3137.81    As  unit  operator,  wttat  are  my 
obligations? 

(a)  As  a  imit  operator,  you  must 
comply  with  the  terms  and  conditions 
of  the  unit  agreement.  Federal  laws  and 
regulations,  applicable  lease  terms  and 
stipulations  not  expressly  waived  by 
BLM,  and  BLM  orders. 

(b)  Once  a  unit  is  formed,  you  are 
responsible  for  all  wells  drilled  on  lands 
committed  to  the  unit  unless — 


(1)  BLM  approves  multiple  unit 
operators  under  §  3137.31  and  another 
unit  operator  drills  that  well;  or 

(2)  A  well  does  not  meet  the 
productivity  criteria  and  is  not  operated 
as  a  unit  well  (see  §  3137.71). 

§  3137.82    What  must  I  file  with  BLM  to 
change  ttte  unit  operator? 

To  change  unit  operators,  the  new 
unit  operator  must  file — 

(a)  Statements  that — 

(1)  It  accepts  unit  obligations;  and 

(2)  The  percentage  of  interest  owners 
required  by  the  agreement  consented  to 
a  change  of  unit  operator;  and 

(b)  Evidence  of  acceptable  bonding 
under  subpart  3107. 

§  3137.83    When  does  my  liability  as  unit 
operator  end? 

You  are  responsible  for  all  duties  and 
obligations  of  the  unit  agreement  until 
BLM  approves  a  new  unit  operator.  The 
change  of  the  unit  operator  does  not 
release  you  from  any  Hability  for 
noncompUance  with  obUgations  that 
accrued  before  the  effective  date  of  the 
change. 

§  3137.84    As  a  unH  operator,  what  must  I 
do  to  prevent  or  compensate  for  drainage? 

(a)  You  must  take  measures  to 
prevent,  or  compensate  for,  drainage  of 
oil  and  gas  from  unitized  land  by 
wells — 

(1)  On  tracts  not  committed  to  the 
unit;  or 

(2)  Not  operated  as  unit  wells. 

(b)  Acceptable  measures  to  prevent,  or 
compensate  for,  drainage  include,  but 
are  not  limited  to,  drilling  a  protective 
well,  entering  into  a  CA,  or  paying 
drainage  compensation. 

Suspensions  and  Extensions  of 
Development 

§3137.90    As  the  unit  operator,  what 
happens  if  I  cannot  meet  unit  requirements 
for  reasons  outside  of  my  control? 

BLM  will  suspend  development 
obhgations  under  the  unit  agreement  if 
you  are  prevented  from  complying  with 
unit  requirements,  despite  the  exercise 
of  due  care  and  diUgence.  BLM  may 
approve  suspensions  of  drilling 
operations  for  all  unitized  lands  or 
specific  lands  within  the  unit. 

§  3137.91    Will  BLM  grant  an  extension  of 
time  to  meet  tt>e  initial  or  continuing 
development  obligations? 

Under  Umited  circumstances,  such  as 
inclement  weather,  rig  unavailability,  or 
htigation,  BLM  may  grant  reasonable 
extensions  of  time  to  meet  the 
development  obligations  of  your  unit 
agreement.  This  extension  does  not  toll 
the  running  of  any  individual  lease 
term.  See  subpart  3141  for  Federal  lease 
suspensions. 
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Unit  Termination 

§3137.100    Under  witat  circumstances  will 
BUM  approve  a  voluntary  unit  termination? 

BLM  may  approve  the  voluntary 
termination  of  the  unit  at  any  time — 

(a)  Before  the  unit  operator  discovers 
production  sufficient  to  establish  a 
participating  area;  and 

(b)  TTie  unit  operator  certifies  that  at 
least  75  percent  of  the  operating  rights 
owners  in  the  imit  agreement,  on  a 
surface  acreage  basis,  agree  to  the 
termination. 

§3137.101    What  HI  do  not  meet  a 
continuing  development  obligation  before 
any  participating  area  has  been  estat)lished 
In  the  unit? 

If  you  do  not  meet  a  continuing 
development  obligation  before  any 
participating  area  is  established,  the 
imit  terminates  automatically. 
Termination  is  effective  the  day  after 
you  failed  to  meet  a  continuing 
development  obligation. 

§  31 37.1 02    After  participating  areas  are 
established,  wrtten  does  tlte  unit  terminate? 

After  participating  areas  are 
estabUshed,  the  imit  terminates  when 
the  last  participating  area  of  the  unit 
terminates. 

Royalties 

§  3137.1 10    How  Is  unit  production  from  an 
exploratory  unit  agreement  allocatad? 

Allocate  production  within 
participating  areas  of  an  exploratory 
unit  agreement  in  proportion  to  each 
tract's  share  of  the  surface  acreage 
within  the  participating  area. 

§3137.111    What  Is  the  royalty  rate  for 
unleased  Federal  lands  In  a  participating 
area? 

Whenever  a  participating  area  or 
enhanced  recovery  unit  includes 
unleased  Federal  lands,  you  must  pay  a 
royalty  to  the  United  States  based  on  a 
royalty  rate  not  less  than  the  highest 
royalty  rate  for  any  Federal  lease 
committed  to  the  unit.  Payment  accrues 
from  the  later  of  the  dates — 

(a)  Committed  leases  in  the 
participating  area  or  enhanced  recovery 
receive  a  production  allocation;  or 

(b)  The  Federal  lands  become 
unleased. 

§3137.112    What  Is  average  daily 
production  for  a  Federal  lease  committed  to 
a  unit  where  tlte  royalty  rate  depends  on 
average  dally  production? 

For  a  Federal  lease  on  which  the 
royalty  rate  depends  on  the  average 
daily  production  per  well  (for  example, 
sliding-scale  or  step-scale  leases),  the 
unit  operator  must  determine  average 
production  according  to  subpart  3106, 


as  though  the  participating  area,  or  in 
the  case  of  an  enhanced  recovery  unit, 
the  entire  unit  area,  were  a  single 
Federal  lease. 

§3137.113    May  the  United  States  tatce  an 
In-kind  royalty  share  of  unit  production? 

(a)  For  a  Federal  lease  committed  to 

a  unit  agreement,  the  United  States  may 
take  its  roytdty  in-kind  at  its  election. 

(b)  The  operator  of  the  well  from 
which  the  royalty  is  taken  in-kind  must 
store  and  make  deliveries  of  such 
production  according  to  applicable 
laws,  lease  terms  and  regiUations. 

Leases  and  Contracts  Conformed  and 
Extended 

§  31 37.1 20    As  the  unit  operator,  must  1 
develop  and  operate  on  every  tract  In  ifie 
unit  to  comply  with  the  development 
obligations  of  the  undertyli>g  leases, 
contracts  or  agreements  (ottier  ttian  unit 
agreements)? 

When  BLM  approves  a  unit 
agreement,  the  terms,  conditions  and 
provisions  of  all  committed  Federal 
leases,  subleases  and  other  contracts  are 
amended  to  the  extent  necessary  to 
conform  to  the  provisions  of  the  unit 
agreement  imtil  the  lease  no  longer  is 
conunitted  to  the  unit.  In  all  other 
respects  they  remain  in  full  force  and 
effect.  If  you  fully  perform  initial  unit 
and  continuing  development 
obligations,  you  have  fully  performed 
the  development  obligations  of  the 
committed  leases. 

Change  in  Ownership 

§3137.130    As  a  transferee  of  an  interest  In 
9  unitized  Federal  lease,  am  I  subject  to  ttte 
terms  and  conditions  of  the  unit 
agreement? 

Any  interest  in  a  Federal  lease 
committed  to  a  imit  agreement  that  you 
acquire  by  transfer  is  subject  to  the 
terms  and  conditions  of  the  unit 
agreement. 

PART  3140— {AMENDED] 

8.  Revise  the  authority  citation  for 
part  3140  to  read  as  follows: 

Authority:  30  U.S.C.  189,  351-359  and  43 
U.S.C.  1732(b). 

PART  3140— {REDESIGNATED  as 
3170] 

9.  Redesignate  part  3140 — Combined 
Hydrocarbon  Leasing  as  part  3170. 

10.  Add  new  part  3140  to  read  as 
follows: 


PART  3140— OIL  AND  GAS  LEASE 
ADMINISTRATION 

Subpart  3140— Extensions 

Lease  Extensions  end  Drilling  Extensions 

3140.10  Will  BLM  extend  my  lease  if  I  drill 
before  the  lease  expires? 

3140.11  What  are  actual  drilling 
operations? 

Continuation  by  Production 

3140.20  Does  my  lease  continue  in  effect  if 

I  establish  production  before  the  primary 
term  expires? 

3140.21  If  my  lease  is  in  its  extended  term 
and  I  stop  producing,  will  it  terminate? 

3140.22  If  my  lease  is  in  its  extended  term 
and  capable  of  production,  and  is  shut- 
in,  will  it  terminate? 

Unit  or  Communitization  Agreement 
ProductioD 

3140.30    Does  my  lease  continue  beyond  its 
primary  term  if  it  is  committed  to  a  CA 
or  unit  agreement  under  which 
production  in  paying  quantities  has  been 
established? 

Unit  Segregations 

3140.40  What  is  the  status  of  my  lease  if 
only  part  of  it  is  commined  to  a  unit 
agreement? 

3140.41  What  is  the  elective  date  of  the 
segregation? 

3140.42  If  my  lease  is  segregated  into  two 
leases,  is  my  segregated  lease  extended? 

Elimination  from  Agre«nent8 

3140.50  Will  BLM  extend  my  lease  if  it  is 
eliminated  from  an  agreement? 

Leases  Segregated  by  Assignment 

3140.60    What  is  the  term  of  my  lease  if  it 
is  segregated  into  two  or  more  leases  by 
a  f»artial  transfer? 

Payment  of  Compensatory  Royalty 

3140.70    Will  BLM  extend  my  lease  if  I  am 
paying  compensatory  royalty  on  the 
lease? 

Leases  Used  for  Surface  Storage  of  Oil  or 
Gas 

3140.80  Will  BLM  extend  my  lease  if  I  am 
using  it  to  store  oil  or  gas? 

Subpart  3141— Suspensions 

Suspensions  of  Operations  For  Production 

3141.10  Under  what  circimistances  will 
BLM  suspend  operations  or  suspend 
production  on  my  lease  under  30  U.S.C. 
226(i)? 

3141.11  Under  what  circumstances  will 
BLM  approve  my  request  under  30 
U.S.Q  209  for  a  suspension  of  operations 
and  production  for  my  lease? 

3141.12  How  do  I  apply  for  a  suspension? 

3141.13  When  is  a  suspension  effective? 

3141.14  When  is  my  next  rental  or 
minimum  royalty  p>ayment  due  after  the 
effective  date  of  my  susp>ension  of 
epterations  and  production? 

3141.15  When  will  my  suspension 
terminate? 
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3141.16    What  happens  when  my 
suspension  terminates? 

SuBpensioii  or  Waiver  of  Lean  Righto 

3141.20  When  may  a  suspension  of  my 
lease  rights  occur? 

3141.21  How  do  I  request  a  suspension  of 
lease  rights? 

3141.22  How  will  suspension  under  this 
subpart  affect  my  lease? 

3141.23  When  will  my  lease  suspension 
end? 

Subpart  3142— Terminations  and 
Ratnatatamants 

Lease  Terminatioiis  and  Reinstatemente 

3142.10  What  happens  if  the  Minerals 
Management  Service  (MMS)  does  not 
receive  my  advance  annual  rental 
payment  on  or  before  the  anniversary 
date  of  my  lease? 

3142.11  Will  my  lease  terminate  if  my 
rental  payment  is  deficient? 

Claai  I  Reinstatemente 

3142.20  Under  what  circumstances  will 
BLM  reinstate  my  lease  without  an 
increase  in  royalties  and  rentals  (Class  I)? 

3142.21  What  must  I  do  before  BLM  will 
reinstate  my  lease  under  Class  I? 

Class  n  Reinstatemente 

3142.30  Under  what  circimistances  will 
BLM  reinstate  my  lease  with  an  increase 
in  royalty  rate  and  rentals  (Class  D)? 

3142.31  What  must  happen  before  BLM 
will  reinstate  my  lease  under  Class  II? 

3142.32  How  much  are  the  rentals  or 
royalties  under  a  Class  U  reinstatement? 

3142.33  Are  there  circumstances  under 
which  BLM  will  not  consider  my 
petition  for  reinstatement? 

3142.34  Will  BLM  extend  the  term  of  my 
lease  if  I  do  not  have  a  reasonable 
opportunity  to  begin  or  continue 
operations  following  a  reinstatement? 

Class  m  Conversions  firom  Unpatented 
Mining  Claims 

3142.40  Under  what  circumstances  will 
BLM  convert  my  unpatented  oil  placer 
mining  claim  to  an  oil  and  gas  lease? 

3142.41  What  must  I  include  with  my  Class 
III  petition  for  issuance  of  a 
noncompetitive  oil  and  gas  lease? 

Subpart  3143— RaHnqulshments 

Relinquishmente 

3143.10  May  I  relinquish  all  or  part  of  my 
lease? 

3143.11  Where  do  I  file  a  lease 
relinquishment? 

3143.12  Is  there  a  filing  fee  or  official  form 
I  must  use? 

3143.13  Does  a  relinquishment  entitle  me  to 
a  retiom  of  any  rental  pajraient  on  a  pro 
rata  monthly  basis? 

3143.14  Who  must  sign  the  relinquishment 
application? 

3143.15  If  I  own  only  part  of  the  record  title 
(a  co-lessee),  may  I  relinquish  only  my 
interest? 

3143.16  If  I  own  all  or  part  of  the  operating 
rights  in  a  lease,  but  no  record  title,  may 
I  relinquish  my  operating  rights  to  BLM? 


3143.17  When  is  a  relinquishment 
effective? 

3143.18  What  are  my  obligations  after  I  file 
the  relinquishment? 

Subpart  3144— Cancellations 

Cancellations 

3144.10  Under  what  circimistances  will 
BLM  cancel  my  lease? 

3144.11  May  BLM  cancel  my  lease  if  it 
issued  it  impropwrly? 

3144.12  If  I  own  or  control  an  interest  in  a 
lease  in  violation  of  the  provisions  of  the 
Act.  what  will  BLM  do? 

Bona  Fide  Purchasers 

3144.20  Will  BLM  cancel  my  lease  if  I  am 
a  bona  fide  purchaser  and  I  purchased  it 
from  someone  who  acquired  it  in 
violation  of  the  Act? 

3144.21  What  is  a  bona  fide  purchaser? 
Authority:  16  U.S.C.  3150(b)  and  668dd;  30 

U.S.C  189.  306  and  359;  43  U.S.C.  1733, 
1734  and  1740;  and  10  U.S.CA.  7439. 

Subpart  3140— Extensions 

Lease  Extensions  and  Drilling 
Extensions 

S  3140.10    WIN  BLM  extend  my  lease  If  I 
drill  before  ttte  lease  expires? 

(a)  BLM  will  extend  the  primary  term 
of  your  lease  for  two  years  if  you  are 
diligently  conducting  actual  drilling 
operations  described  in  §  3140.11  on  the 
last  day  of  the  primary  lease  term  and 
continue  thereafter  to  a  depth  sufficient 
to  penetrate  at  least  one  formation 
recognized  in  the  area  as  potentially 
able  to  produce  oil  or  gas.  To  meet  this 
obhgation  if  you  are  reentering  a  well, 
you  must  either  drill  it  to  a  depth 
sufficient  to  penetrate  at  least  one  new 
and  deeper  formation  recognized  in  the 
area  as  potentially  able  to  produce,  or 
use  horizontal  drilling  to  test  any 
fonnation  that  is  recognized  as  having  a 
potential  for  oil  and  gas  production. 

(b)  If  BLM  determines  that  you  were 
unable  to  conduct  actual  drilling 
operations  on  the  last  day  of  your 
primary  lease  term,  due  to  severe 
weather  or  other  justifiable  cause,  your 
lease  is  extended  under  paragraph  (a)  of 
this  section  if  you  promptly  resimie  and 
diligently  continue  your  drilling 
operations  to  completion  when  the 
reason  for  the  drilling  cessation  no 
longer  exists. 

(c)  This  section  appUes  to  leases 
committed  to  a  unit  or  commimitization 
agreement  if  you  conduct  actual  drilUng 
operations  in  the  agreement  area. 

§314ai1    What  are  actual  drilling 
operations? 

Actual  drilling  operations  are 
operations  you  conduct  that  are  similar 
to  those  that  anyone  looking  for  oil  or 
gas  coidd  be  expected  to  conduct  in  that 


particular  area,  given  the  existing 
knowledge  of  geologic  and  other  facts 
pertinent  to  drilling  for  oil  and  gas.  The 
term  includes  the  testing,  completing,  or 
equipping  of  the  drill  hole  (casing, 
tubing,  packers,  piunps,  etc.)  so  that  it 
is  capable  of  producing  hydrocarbons. 

Continuation  by  Producti(»i 


§  3140.20    Does  my  lease  continue  In  effect 
if  I  eatabMsl)  production  before  the  primary 
term  expires? 

If  you  establish  production  in  paying 
quantities  before  the  end  of  the  primary 
lease  term,  your  lease  continues  in  effect 
for  as  long  as  you  produce  oil  or  gas  in 
paying  quantities. 

§3140J21    If  my  leaae  is  in  Its  extended 
tenm  aitd  I  stop  producing,  will  it  terminate? 

Except  as  provided  in  §  3140.22,  if 
your  lease  is  in  its  extended  term,  it 
terminates  when  you  stop  producing 
unless,  within  60  calendar  days  after 
you  stop  production,  you  restart 
production  or  you  conduct  reworking  or 
commence  drilhng  operations  with 
reasonable  diligence  and  restore  the 
lease  to  production. 

§  3140.22    If  my  leaae  is  in  its  extended 
term  and  capable  of  production,  and  is 
shut-in.  will  it  terminate? 

If  your  lease  is  in  its  extended  term 
and  is  capable  of  production,  but  it  is 
shut-in,  youi  lease  will  not 
automatically  terminate  when  you  stop 
producing.  However,  if  BLM  notifies 
you  in  writing  by  registered  or  certified 
mail  that  you  must  resume  production, 
you  have  60  calendar  days  from  receipt 
of  the  notification  to  resume  production 
or  your  lease  will  terminate. 

Unit  or  Conununitization  Agreement 
Production 

§  3140.30    Does  my  lease  continue  beyond 
Its  primary  term  if  It  is  committed  to  a  CA 
or  unit  agreement  under  which  production 
in  paying  quantities  has  been  established? 

(a)  If  your  lease  is  committed  to  a  CA 
or  unit  agreement,  your  lease  continues 
beyond  its  primary  term  by  production 
established  within  the  agreement  area 
if— 

(1)  The  CA  or  unit  agreement  contains 
a  general  provision  for  allocation  of  oil 
or  gas;  and 

(2)  You  estabhshed  production  in 
paying  quantities  under  the  agreement 
before  your  lease  expired. 

(b)  This  section  also  applies  to  20-year 
leases. 


Unit  Segregatii 

§3140.40  Whs 
only  part  of  it  Is 
agreement? 

BLM  will  SO] 
committed  to  t 
the  lands  in  th 
area  covered  b 
will  segregate 
one  covering  li 
agreement  and 
outside  the  xm 


If  your  lease 
§  3140.40,  B1J» 
lease  term  exti 
outside  the  un 
due  to  expire  1 
the  effective  d 
two-year  extei 
effective  date  i 

Elimination  Fi 

§3140.50  Will 
eliminated  frorr 

If  your  lease 
agreement  or  ( 
remaining  in ) 
years,  BLM  wi 
term  extensioi 

(a)  Terminal 
which  your  lei 

Cb)  EUminat 
unit  agreemen 

Leases  Segreg 

§3140.60  Wh« 
it  Is  segregated 
a  partial  transfc 

(a)  If  a  lease 
segregated  inti 
result  of  a  pari 
the  term  of  the 
newly-designs 
the  original  le 
paragraph  (b) 

(b)IfBLMd 
segregation  th 
discovered  in 
either  the  orig 
designated  lea 
in  paragraph  ( 
be  less  than  tv 
BLM's  determ 

(c)  If  a  lease 

(1)  After  Se] 
extended  temi 


Federal  Register/Vol.  63,  No.  232 /Thursday,  December  3,  1998 /Proposed  Rules  66917 


Hnue  in  effect 
>  the  primary 


exterMled 
It  terminate? 


!nt  contains 
tion  of  oil 


Unit  Segregations 

§3140.40    What  Is  the  status  of  my  lease  n 
only  part  of  It  Is  committed  to  a  unit 
agreement? 

BLM  will  segregate  any  lease 
committed  to  a  unit  agreement  if  part  of 
the  lands  in  the  lease  are  outside  the 
area  covered  by  the  agreement.  BLM 
will  segregate  youir  lease  into  two  leases, 
one  covering  lands  committed  to  the 
agreement  and  the  other  covering  lands 
outside  the  imit  area. 

§  3140.41    What  is  the  effective  date  of  the 
segregation? 

The  effective  date  of  lease  segregation 
is  the  effective  date  of  the  imit 
agreement  to  which  part  of  the  lease  is 
committed. 

§  3140.42    If  my  lease  Is  segregated  Into 
twra  leases,  Is  my  segregated  lease 
extended? 

If  your  lease  is  segregated  imder 
§  3140.40,  BLM  will  grant  a  two-year 
lease  term  extension  for  the  lands 
outside  the  unit,  if  the  original  lease  is 
due  to  expire  less  than  two  years  from 
the  effective  date  of  segregation.  The 
two-year  extension  be^ns  vtrith  the 
effective  date  of  segregation. 

Elimination  From  Agreements 

§  3140.50    Will  BLM  extend  my  lease  If  it  Is 
eliminated  from  an  agreement? 

If  your  lease  is  eliminated  from  a  unit 
agreement  or  CA,  and  if  the  term 
remaining  in  your  lease  is  less  than  two 
years,  BLM  will  grant  a  two-year  lease 
term  extension  from  the  effective  date 
ot- 

(a)  Termination  of  an  agreement  to 
which  your  lease  was  committed;  or 

(b)  Elimination  of  your  lease  from  a 
unit  agreement  when  it  contracts. 

Leases  Segregated  by  Assignment 

§3140.60    What  Is  the  term  of  my  lease  If 
It  Is  segregated  Into  two  or  more  leases  by 
a  partial  transfer? 

(a)  If  a  lease  in  its  primary  term  is 
segregated  into  two  or  more  leases  as  a 
result  of  a  partial  transfer  of  record  title, 
the  term  of  the  original  lease  and  the 
newly-designated  leases  is  the  term  of 
the  original  lease,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  If  BLM  determines  after 
segregation  that  oil  and  gas  is 
discovered  in  paying  quantities  on 
either  the  original  lease  or  the  newly- 
designated  leases,  the  term  of  the  leases 
in  paragraph  (a)  of  this  section  cannot 
be  less  than  two  years  after  the  date  of 
BLM's  determination. 

(c)  If  a  lease  issued — 

(1)  After  September  2, 1960,  in  its 
extended  term  imder  §  3140.20  is 


segregated  into  two  or  more  leases  as  a 
result  of  a  partial  transfer  of  record  title, 
the  original  lease  and  any  newly- 
designated  leases  not  held  by 
production  on  the  date  of  transfer  are 
extended  for  two  years  after  that  date;  or 

(2)  On  or  before  September  2, 1960,  is 
in  its  extended  term  for  any  reason, 
paragraph  (c)(1)  of  this  section  applies. 

(dflf  BLM  extends  your  lease  and  you 
establish  production,  your  lease  will 
continue  so  long  as  it  is  capable  of 
production  in  paying  quantities. 

Payment  of  Compensatory  Royalty 

§  3140.70    Will  BLM  extend  my  lease  If  I  am 
paying  compensatory  royalty  on  the  lease? 

BLM  will  extend  your  lease  for  the 
period  that  BLM  receives  compensatory 
royalty  under  §  3136.10.  Yoiu"  lease  also 
will  be  extended  for  one  year  from  the 
date  BLM  determines  you  are  no  longer 
required  to  pay  compensatory  royalty. 

Leases  Used  for  Subsurface  Storage  of 
Oil  or  Gas 

§  3140.80    Will  BLM  extend  my  lease  If  I  am 
using  It  to  store  oil  or  gas? 

BLM  v^ll  extend  your  lease  during 
the  period  of  storage  under  an  approved 
subsurface  oil  or  gas  storage  agreement. 
You  must  continue  to  pay  rental  for 
your  lease  during  the  extended  period. 

Subpart  3141 — Suspensions 

Suspensions  of  Operations  or 
Production 

§3141.10    Under  wttat  circumstances  will 
BLM  suspend  operations  or  suspend 
production  on  my  lease  under  30  U.S.C. 
226(1)7 

(a)  BLM  will  suspend  operations  or 
suspend  production  for  yoiu  lease 
under  30  U.S.C.  226(i)  if,  despite  the 
exercise  of  due  care  and  diligence,  you 
are  prevented  from  operating  or 
producing  yoiu'  lease  due  to 
circiunstances  beyond  your  control. 
BLM  either  may  direct  a  suspension 
imder  this  section  or  approve  your 
reauest  for  a  suspension. 

(d)  If  BLM  issues  a  suspension  under 
paragraph  (a)  of  this  section,  the 
suspension  stops  the  running  of  your 
lease  term  and  thereby  extends  it  by  the 
length  of  time  the  suspension  is  in 
effect.  However,  while  the  suspension  is 
in  effect,  you  are  not  relieved  of  your 
obligation  to  pay  rent,  royalty,  or 
minimum  royalty. 

§3141.11    Under  what  circumstances  will 
BLM  approve  my  request  under  30  U.S.C. 
209  for  a  suspension  of  operations  and 
production  for  my  lease? 

BLM  will  susp>end  operations  and 
production  for  your  lease  xmder  30 
U.S.C.  209,  if  BLM  determines  that  it  is 


in  the  interest  of  conservation.  BLM 
either  may  direct  a  suspension  under 
this  section  or  approve  your  request  for 
a  suspension.  If  BLM  suspends 
oper<ftions  and  production  under  this 
section,  the  suspension — 

(a)  Stops  the  running  of  your  lease 
term  and  thereby  extends  it  by  the 
length  of  time  the  susp>ension  is  in 
effect; 

(b)  Relieves  you  of  your  obligation  to 
pay  rent  or  minimum  royalty  during  the 
suspension;  and 

(c)  Does  not  allow  you  to  operate  on, 
produce  from,  or  have  any  other 
beneficial  use  of  your  lease  during  the 
suspension. 

§3141.12    How  do  I  apply  for  a 
suspension? 

(a)  To  apply  for  a  suspension,  you 
must  submit  to  BLM  an  application 
that— 

(1)  States  what  type  of  suspension  you 
are  applying  for  (whether  you  are 
applying  for  a  suspension  under 
§  3141.10  or  §  3141.11);  and 

(2)'Identifies  the  circiunstances  that 
prevent  you  from  operating  or 
producing  your  lease  that  are  beyond 
your  reasonable  control  or  that  justify  a 
suspension  in  the  interest  of 
conservation. 

(b)  Your  suspension  application  must 
be  signed  by — 

(1)  All  operating  rights  owners;  or 

(2)  The  operator  on  behalf  of  the 
operating  rights  owners  of  the  leases 
committed  to  an  approved  a^«ement. 

(c)  You  must  submit  your  application 
to  BLM  before  your  lease  expires. 

(d)  Your  application  must  be  for  your 
entire  lease. 

(e)  If  your  suspension  application 
relates  to  your  ability  to  timely  drill  a 
new  well  or  reenter  an  existing  well, 
BLM  will  approve  your  appUcation  only 
if  you  submitted  an  Application  for 
Permit  to  Drill  or  Reenter  or  Notice  of 
Staking  at  least  31  calendar  days  before 
the  lease  expires. 

§3141.13    When  is  a  suspension  effective? 

A  suspension  is  effective — 

(a)  The  date  BLM  specifies  in  a 
directed  suspension;  or 

(b)  The  first  day  of  the  month  in 
which  you  file  an  application  for 
suspension,  unless  BLM  specifies  a 
different  date  on  the  approval 
doaunent. 

§3141.14    Wt>en  Is  my  next  rental  or 
minimum  royalty  payment  due  after  ttte 
effective  date  of  my  suspension  of 
operations  and  production? 

After  BLM  approves  yoiu'  suspension 
of  operations  and  production  under 
§  3141.11,  the  date  your  next  rental  or 
minimum  royalty  payment  is  due  is 
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extended  by  the  length  of  the 
suspension. 

§3141.15    When  will  my  suspension 
terminate? 

Your  suspension  under  §3141.10  or 
§  3141.11  terminates  the  earlier  of  — 

(a)  The  first  day  of  the  month  in 
which  you  begin  to  produce  on  your 
lease  in  the  case  of  a  suspension  of 
production; 

(b)  The  first  day  of  the  month  in 
which  actual  operations  begin  in  the 
case  of  a  suspension  of  operations;  or 

(c)  A  date  BLM  specifies. 

§3141.16    What  happens  when  my 
suspension  terminates? 

(a)  Your  lease  term  is  extended  by  the 
length  of  time  the  suspension  was  in 
effect. 

(b)  Your  obligation  to  pay  rental, 
royalty  or  minimimi  royalty  resumes  the 
first  day  the  termination  of  the 
suspension  is  effective. 

Suspension  or  Waiver  of  Lease  Rights 

§3141.20    When  may  a  suspension  of  my 
lease  rights  occur? 

BLM  may  suspend  your  lease  during 
a  legal  proceeding  to  cancel  your  lease 
or  to  require  forfeiture  or  divestiture  of 
your  interests  as  a  result  of  a  violation 
of  any  of  the  provisions  of  the 
regulations  in  this  title  or  the  lease 
terms.  This  suspension  may  occur  when 
BLM  directs  it  or  when  you  request  it. 

§  3141.21    How  do  I  request  a  suspension 
of  lease  rights? 

(a)  When  you  request  a  suspension  of 
lease  rights,  you  must  file  in  the  BLM 
State  Office  with  jurisdiction  over  the 
lands,  a  waiver  of  your  rights  to — 

(1)  Drill  under  the  lease:  and 

(2)  Transfer  your  lease  interests. 

(b)  All  interest  ovraers  for  a  lease 
must  sign  the  waiver  request. 

§3141.22    How  will  suspension  under  this 
subpart  affect  my  lease? 

A  suspension  under  this  subpart — 

(a)  Stops  the  running  of  your  lease 
term.  If  your  lease  is  not  canceled,  your 
lease  term  is  extended  by  the  length  of 
the  suspension; 

(b)  Suspends  your  obligation  to  pay 
rental  or  minimum  royalties  beginning 
the  date  the  suspension  is  effective.  The 
date  your  next  rental  or  minimimi 
royalty  payment  is  due  is  extended  by 
the  length  of  the  suspension; 

(c)  Prevents  you  from  conducting  any 
operations  on  the  lease;  and 

(d)  Prevents  you  from  transferring 
your  interest. 


When  will  my  lease  suspension 


§3141.23 
end? 

The  suspension  of  your  lease  under 
this  subpart  ends  the  first  day  of  the 
month  foUovtring — 

(a)  The  final  decision  in  the  legal 
proceeding  described  in  §  3141.20;  or 

(b)  When  BLM  revokes  your 
suspension. 

Subpart  3142— Terminations  and 
Reinstatements 

Lease  Terminations  and  Reinstatements 

§3142.10    What  happens  If  the  Minerals 
Management  Service  (MMS)  does  not 
receive  my  advance  annual  rental  payment 
on  or  before  the  anniversary  date  of  my 
lease? 

If  MMS  does  not  receive  your  rental 
payment  on  or  before  the  anniversary 
date  of  your  lease,  your  lease 
automatically  terminates  by  operation  of 
law  unless  the  lease  is  committed  to  a 
producing  unit  agreement. 

§  3142.1 1    Will  my  lease  terminate  if  my 
rental  payment  Is  deficient? 

(a)  Your  lease  will  terminate  if  your 
rental  payment  to  MMS  is  deficient 
unless — 

(1)  You  paid  your  rental  on  or  before 
its  anniversary  date,  but  the  emiount  you 
paid  is  deficient  by  not  more  than  10 
percent  or  $200,  whichever  is  less; 

(2)  Your  deficient  payment  was  due  to 
an  incorrect  billing  statement;  or 

(3)  Your  deficient  payment  was  due  to 
a  decision  fi-om  BLM  that  contained  an 
incorrect  acreage  or  payment  figure. 

(b)  You  must  submit  the  full  balance 
due  to  MMS  within  15  business  days 
from  the  date  you  receive  notice  to 
correct  the  deficiency.  If  you  do  not 
correct  the  deficiency  within  the  time 
allowed,  your  lease  automatically 
terminates  as  of  the  anniversary  date  of 
the  lease. 

Class  I  Reinstatements 

§  3142.20    Under  what  circumstances  will 
BLM  reinstate  my  lease  without  an  increase 
In  royattles  and  rentals  (Class  i)? 

(a)  If  MMS  receives  your  rental 
payment  after  the  due  date,  but  the 
envelope  MMS  receives  containing  your 
payment  is  postmarked  by  the  United 
States  Postal  Service,  or  is  dated  as 
received  at  a  courier  or  other  delivery 
service  on  or  before  the  lease 
anniversary  date,  you  may  request  BLM 
to  reinstate  your  lease  under  ie  Class 

I  reinstatement  provisions. 

(b)  If  your  rental  is  not  paid  by  the 
lease  anniversary  date,  but  is  paid 
within  20  calendar  days  of  the 
anniversary  date,  BLM  may  decide  to 
reinstate  your  lease.  You  must  provide 
BLM  with  docimientation  showing  the 


late  payment  was  justified  or  not  due  to 
a  lack  of  reasonable  diligence.  Reasons 
include,  but  are  not  limited  to  — 

(1)  An  Act  of  God  or  natural  disaster; 

(2)  A  docimiented  illness, 
hospitalization,  or  death  which  caused 
the  delay  in  payment;  or 

(3)  A  statement  from  your  bank  that 
nonpayment  was  due  to  bank  error. 

§  3142.21    What  must  I  do  before  BLM  will 
reinstate  my  lease  under  aass  I? 

To  request  a  lease  reinstatement  from 
BLM,  submit  to  BLM  a  petition  for 
reinstatement  and  a  $25  filing  fee.  When 
petitioning  under  §  3142.20,  you  must 
provide  BLM  with  documentation 
supporting  your  request  for 
reinstatement. 

Class  II  Reinstatements 

§  3142.30  Under  what  circumstances  will 
BLM  reinstate  my  lease  with  an  increase  in 
royalty  rate  and  rentals  (Class  li)? 

(a)  BLM  will  grant  a  Class  II 
reinstatement  with  an  increased  rental 
and  royalty  rate  if  you  did  not  pay  your 
rental  within  20  calendar  days  of  the 
armiversary  date  and  your  failure  to  pay 
was — 

(1)  Justifiable  or  not  due  to  lack  of 
reasonable  diligence;  or 

(2)  Due  to  inadvertence. 

(b)  Under  paragraph  (a)  of  this 
section,  you  must  pay  your  rental 
within  60  calendar  days  fitjm  receipt  of 
BLM's  Termination  Notice  issued  under 
§  3106.23,  or  if  BLM  does  not  send  you 
a  Termination  Notice,  you  must  pay 
within  15  months  fi-om  the  date  of  lease 
termination. 

§3142.31    What  must  happen  before  BLM 
will  reinstate  my  lease  under  Class  II? 

(a)  You  must  submit  to  BLM  by  the 
dates  required  for  payment  under 

§  3142.30(b)— 

(1)  A  petition  for  reinstatement  along 
with  a  $500  nonrefundable 
administrative  fee; 

(2)  Payment  of  back  rentals  and 
royalties  and  BLM's  cost  of  pubfishing 
the  proposed  reinstatement  in  the 
Federal  Register  under  §  3142.30(a);  and 

(3)  An  agreement  to  the  new  lease 
terms  signed  by  all  record  title  owners. 

(b)  BLM  will  publish  in  the  Federal 
Register  a  notice  that  we  propose  to 
reinstate  your  lease  imder  §  3142.30  at 
least  30  calendar  days  before  we 
reinstate  it. 

§  3142.32    How  much  are  the  rentals  or 
royalties  under  a  Class  11  reinstatement? 

(a)  After  your  first  Class  11 
reinstatement,  rental  for  a 
noncompetitive  lease  is  $5  per  acre  or 
fiaction  of  an  acre  and  for  a  con^etitive 
lease  it  is  $10  per  acre  or  fi-action  of  an 
acre. 
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(b)  For  each  subsequent 
reinstatement,  BLM  will  increase  rentals 
by  an  additional  $5  per  acre  or  fraction 
of  an  acre  for  noncompetitive  leases  and 
an  additional  $10  an  acre  or  fraction  of 
an  acre  for  competitive  leases. 

(c)  BLM  will  increase  the  royalty  rate 
to  16%  percent  on  noncompetitive 
leases  for  the  first  reinstatement  and  two 
additional  percentage  points  for  each 
succeeding  reinstatement. 

(d)  BLM  will  increase  your  royalty 
rate  no  less  than  foiu-  percentage  points 
above  the  rate  in  the  terms  of 
competitive  leases  (i.e.,  not  less  than 
IBV2  percent),  and  will  add  two 
percentage  points  for  each  succeeding 
reinstatement. 

(e)  The  royalty  rates  required  for 
reinstated  leases  imder  this  section  do 
not  affect  your  right  to  a  royalty  rate 
reduction  imder  subpart  3106. 

§  31 42.33    Are  ttwra  drcumstances  under 
Mit>ich  BLM  will  not  consider  my  petition  for 
reinstatement? 

BLM  will  not  consider  your  petition 
for  reinstatement  if— 

(a)  You  do  not  file  your  petition 
timely  under  §  3142.30; 

(b)  BLM  issues  a  vahd  lease  to  another 
person  before  you  file  a  petition  for 
reinstatement;  or 

(c)  The  oil  and  gas  interests  in  the 
lands  have  been  disposed  of  or  are  not 
available  for  leasing. 

§3142.34    Will  BLM  extend  tttetenn  Of  my 
lease  if  I  do  not  liave  a  reasonable 
opportunity  to  begin  or  continue  operations 
following  a  reinstatement? 

If  BLM  finds  that  the  time  remaining 
in  your  lease  term  after  reinstatement 
will  not  give  you  a  reasonable 
opportunity  to  begin  or  continue 
operations,  BLM  may  extend  the  term. 
TTje  extension  will  not  exceed  the 
greater  of — 

(a)  The  period  equal  to  the  unexpired 
portion  of  the  lease,  or  any  extension, 
remaining  at  the  date  of  termination;  or 

(b)  Two  years  beyond  the  date  BLM 
reinstated  the  lease,  if  BLM  granted  the 
reinstatement  after  the  lease  expired. 

Qass  in  Conversions  from  Unpatented 
Mining  Claims 

S  3142.40    Under  wtiat  circumstances  will 
BLM  convert  my  unpatented  oil  placer 
mining  claim  to  an  oil  and  gas  lease? 

BLM  will  convert  your  unpatented  oil 
placer  mining  claim  to  an  oil  and  gas 
lease  for  the  lands  covered  by  the  claim 
if— 

(a)  Your  placer  mining  claim  is 
currently  producing  or  is  capable  of 
producing  oil  or  gas; 

(b)  BLM  determined  that  your  placer 
mining  claim  was  conclusively 


abandoned  for  fiailuie  to  timely  file  the 
required  instruments  to  record  your 
claim  as  required  by  section  314  of  the 
Federal  Land  FoUcy  and  Management 
Act  (43  U.S.C.  1744,  as  amended  and 
supplemented); 

tc)  You  file  a  Class  in  conversion 
petition  within  120  calendar  days  of 
receiving  BLM's,  or  a  court  of  competent 
jurisdiction's,  final  notification  that  the 
oil  placer  mining  claim  has  been 
determined  to  be  abandoned; 

(d)  You  show  to  BLM's  satisfaction 
that  failure  to  timely  file  the  required 
instruments  was  inadvertent,  justifiable, 
or  not  due  to  lack  of  reasonable 
diUgence  on  the  part  of  the  owner  of  the 
claim;  and 

(e)  There  is  not  a  vahd  oil  and  gas 
lease  affecting  any  of  the  covered  lands. 

S  3142.41    What  must  I  Include  wttii  my 
Class  ill  petition  for  Issuance  of  a 
noncompetitive  oil  and  gM  lease? 

Yom-  petition  for  issuance  of  a 
noncompetitive  oil  and  gas  lease  to 
replace  your  unpatented  oil  placer 
mining  claim  must  include — 

(a)  A  nonrefundable  administrative 
fee  of  $500; 

(b)  The  location  notices  of  all 
unpatented  oil  placer  mining  claims 
and,  if  the  petitioner  is  not  the  owner(s) 
of  unpatented  mining  claims,  a  copy  of 
a  power  of  attorney  on  behalf  of  the 
owner(s); 

(c)  liie  required  annual  rental  of  $5 
per  acre  or  royalty  of  12V2  percent,  or 
both,  including  any  back  rental  or 
royalty,  or  both,  accruing  from  the 
statutory  date  of  abandonment  of  yoiu' 
claim;  and 

(d)  A  statement  agreeing  to  reimburse 
BLM  for  the  full  costs  incurred  for 
pubUshing  the  notice  of  the  proposed 
conversion  of  the  oil  placer  mining 
claim  to  a  noncompetitive  oil  and  gas 
lease  in  the  Federal  Register. 

Subpart  3143 — Relinquishments 

Relinquishments 

§3143.10    May  I  relinquisli  all  or  part  of  my 
lease? 

You  may  relinquish  all  of  your  lease 
or  any  legal  subdivision  of  your  lease. 
Identify  the  lands  you  do  not  want  to 
retain  by  legal  land  description  as  in 
§3121.20. 

§3143.11    Where  do  I  file  a  lease 
relinquishment? 

You  must  file  a  lease  relinquishment 
in  the  BLM  State  Office  with 
jiuisdiction  over  the  lands  in  your  lease. 

§3143.12    Is  there  a  filing  fee  or  official 
form  I  must  use? 

There  is  no  fiUng  fee  or  official  fonxi 
for  a  relinquishment. 


§3143.13    Does  a  relinquishment  entitle  me 
to  a  return  of  any  rental  payment  on  a  pro 
rata  ntonthiy  ImsIs? 

If  you  file  your  relinquishment — 

(a)  Before  the  next  anniversary  date  of 
your  lease,  the  Minerals  Management 
Service  (MMS)  will  refund  any  rental 
you  paid  for  the  next  lease  year;  or 

(b)  After  the  anniversary  date,  MMS 
will  not  refund  any  rental  for  the 
current  year. 

§3143.14    Who  must  sign  the 
relinquishment  application? 

All  record  title  owners  must  sign  the 
relinquishment.  BLM  requires  original 
signatiues. 

§3143.15    if  I  own  only  pan  of  the  record 
title  (a  co-lessee),  may  I  relinquish  only  my 


BLM  will  not  approve  relinquishment 
of  part  of  the  record  title  interest. 

§3143.16    If  i  own  ali  or  part  of  the 
operating  rights  In  s  lease,  but  no  record 
title,  may  I  relinquish  my  operating  rights  to 
BLM? 

You  may  not  relinquish  operating 
rights  interests  to  BLM. 

§3143.17    When  Is  a  relinquishment 
effecOve? 

(a)  If  there  are  no  defects  in  your 
relinquishment  request,  it  is  effective 
the  date  you  file  it  at  the  BLM  office 
with  jurisdiction  over  the  lands  in  your 
lease. 

(b)  If  there  aie  defects  in  your 
reliiiquishment  request,  it  will  be 
effective  on  the  date  you  correct  the 
defects. 

§3143.18    What  are  my  obligations  after  I 
file  tt>e  relinquishment? 

You  must  fulfill  all  obfigations  which 
accrued  before  you  filed  the 
relinquishment,  other  than  an  obligation 
to  drill,  including  the  obUgations  to — 

(a)  Fay  all  accrued  rentals  and 
royalties; 

(b)  Permanently  plug  and  abandon  all 
wells  on  the  relinquished  lands,  luiless 
BLM  approves  otherwise;  and 

(c)  Complete  reclamation  of  the 
relinquished  lands  and  any  other  areas 
adversely  affected  by  lease  operations  in 
a  timely  manner. 

Subpart  3144 — Cancellations 

Cancellations 

§  31 44.1 0    Under  wtiat  circumstances  will 
BUM  cancel  my  lease? 

BLM  will  cancel  your  lease  if  you  do 
not  comply  with  applicable  law, 
regulations,  or  lease  terms.  If  your  lease 
is — 

(a)  Not  producing,  or  does  not  contain 
a  well  capable  of  production  in  paying 
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quantities,  or  is  not  committed  to  an 
approved  unit  agreement  or 
communitization  agreement  that 
contains  a  well  capable  of  production  in 
paying  quantities,  BLM  will  notify  you 
in  Mrriting  of  the  default  or  violation  and 
give  you  30  calendar  days  to  comply.  If 
you  do  not  comply  within  the  30 
calendar  days,  yoiu  lease  is  subject  to 
cancellation  under  30  U.S.C.  188(b);  or 

(b)  Producing,  or  contains  a  well 
capable  of  producing  oil  or  gas  in 
paying  quantities,  or  is  conunitted  to  an 
approved  unit  agreement  or 
communitization  agreement  that 
contains  a  well  capable  of  production  in 
paying  quantities,  BLM  will  initiate 
cancellation  through  judicial 
proceedings  under  30  U.S.C  188(a). 

$3144.11    May  BLM  cancel  my  Ian*  If  it 
Issuad  It  Nnproparty? 

BLM  may  administratively  cancel 
your  lease  if  we  issued  it  improperly. 

$3144.12  If  I  own  or  control  an  Intafaat  in 
a  iaaa*  in  violation  of  the  provlalona  of  ttw 
Act,  what  win  BLM  do? 

If  you  own  or  control  any  lease 
interests  in  violation  of  the  Act,  BLM 
may  initiate  judicial  proceedings  imder 
30  U.S.C.  184  to— 

(a)  Cancel  or  forfeit  yoiu-  lease 
interest;  or 

(b)  Compel  you  to  dispose  of  yoiu 
lease  interest. 

Bona  Fide  Purchasers 

$3144.20    What  la  a  bona  nde  purchaser? 

(a)  A  bona  fide  purchaser  is  a  person 
who  acquires  a  lease  interest  in  good 
faith,  for  valuable  consideration,  and 
without  notice  that  a  violation  of  the 
regulations  in  parts  3100  through  3190 
existed.  To  receive  protection  from 
cancellation,  you  must  have  paid  the 
valuable  consideration  before  you  had 
notice  of  the  violation. 

(b)  You  do  not  quahfy  as  a  bona  fide 
purchaser  if  you  reasonably  could  have 
determined  from  BLM  records  that  your 
seller  held  its  lease  interest  in  violation 
of  the  Act. 

§  3144.21    Will  BLM  cancel  my  lease  If  I  am 
a  bona  fkle  purchaser  and  I  purchased  It 
from  someone  who  acquired  it  in  violation 
of  the  Act? 

BLM  will  not  cancel  your  lease 
interest  if  you  are  a  bona  fide  purchaser 
who  bought  it  bom  someone  who  held 
the  lease  interest  in  violation  of  the  Act. 

11.  Add  new  part  3145 — Oil  and  Gas 
Drilling  to  read  as  follows: 


PART  3145— OIL  AND  QAS  DRILUNQ 

Subpart  3145— Omyng  and  AddHlonal  Well 
OperatkNia 

Applicattoa  fur  Penult  to  Drill  or  Reenter 

Sec. 

3145.5    To  what  operations  do  the  standards 
of  this  subpart  apply? 

3145.10  What  approval  must  I  obtain  from 
BLM  to  begin  developing  Federal  or 
Indian  leases  or  to  drill  throu^  Federal 
or  Indian  mineral  interests? 

3145.11  What  other  approvals  do  I  need  for 
drilling  or  additional  well  operations 
that  occur  on  lands  managed  by  an 
agency  other  than  BLM? 

3145.12  What  must  I  submit  to  BLM  in  my 
Application  for  Permit  to  Drill  or  Reenter 
(APD)? 

3145.13  What  requiraments  must  I  comply 
with  during  operations? 

3145.14  What  additional  requirements 
apply  to  a  well  I  propose  to  drill  on 
privately-owned  sur&ce? 

3145.15  What  additional  requirements 
apply  to  a  well  I  propose  to  drill  on  a 
Federal  oil  and  gas  lease  if  the  surface  is 
held  in  trust  for  an  Indian  tribe  or  an 
individual  Indian? 

3145.16  May  I  file  a  single  plan  for  more 
than  one  well? 

3145.17  Must  I  submit  an  APD  to  BLM  to 
start  the  APD  process  and  the  30-day 
public  posting  period? 

3145.18  What  is  a  Notice  of  Staking  (NOS) 
and  what  must  I  do  under  the  NOS 
process? 

3145.19  What  acUons  will  BLM  take  after 
receiving  my  APD  or  NOS? 

3145.20  When  will  my  approved  APD 
expire  and  may  I  extend  the  term  of  an 
approved  APD? 

3145.21  Must  my  APD  describe  all  of  my 
proposed  operations  connected  to  the 
well  I  intend  to  drill? 

3145.22  What  must  I  submit  after  I  drill  a 
well  or  suspend  drilling  operations? 

3145.23  What  must  I  do  when  my  well  is 
an  inactive  well? 

Technical  Drilling  Standards 

3145.30  What  are  the  design  and 
operational  requirements  for  well 
control? 

3145.31  What  additional  requirements 
apply  when  I  drill  using  gas,  air,  or  mist? 

3145.32  How  must  I  design  and  drill  my 
well? 

3145.33  What  integrity  tests  and  corrective 
measures  must  I  perform  on  my  well? 

3145.34  When  may  I  conduct  drill  stem 
testing? 

Drilling  Operations  in  a  Hydrogen  Sulfide 
(HjS)  Environment 

3145.40  When  must  I  follow  BLM  hydrogen 
sulfide  (H2S)  requirements? 

3145.41  What  additional  requirements 
apply  when  I  drill  in  an  H2S 
environment? 

3145.42  How  do  I  calculate  the  radius  of 
exposure? 


3145.43  What  if  I  encounter  H2S  in 
concentrations  of  100  ppm  or  more  in 
the  gas  stream  that  was  not  anticipated 
at  the  time  BLM  approved  my  APD? 

3145.44  What  training  and  equipment  must 
I  provide  personnel  at  the  wellsite  for 
H2S  operations? 

Additional  Well  Operatioos 

3145.50  What  requirements  must  I  satisfy 
for  additional  well  operations? 

3145.51  What  additional  well  operations 
require  BLM  approval? 

3145.52  What  additional  well  operations  do 
not  require  BLM  approval? 

3145.53  What  happens  when  BLM  receives 
my  application  for  additional  well 
operations? 

3145.54  What  reports  must  I  submit  after  I 
complete  additional  well  operations? 

3145.55  What  must  I  do  to  reclaim  surface 
disturbance  that  results  from  operations 
on  my  well  or  lease? 

Authority:  25  U.S.C.  396d  and  2107;  30 
U.S.C  189,  306.  359  and  1751;  and  43  U.S.C 
1732(b),  1733  and  1740. 

Subpart  3145— Ortlling  and  Additional 
Well  Operations 

Application  for  Permit  To  Drill  or 
Reenter 

$3145.5    To  what  operations  do  the 
standerds  of  this  subpart  apply? 

You  must  conduct  all  operations  on 
Federal  and  Indian  leases,  including 
those  that  do  not  require  BLM  approval, 
according  to  the  siuiace  use  and  drilling 
standards  of  this  subpart. 

$3145.10    What  spproval  must  I  obtain 
from  BLM  to  begin  developing  Federal  or 
Indian  leases  or  to  drill  through  FedersI  or 
Indian  minersi  interests? 

(a)  For  each  new  well  you  drill  or 
abandoned  well  you  reenter  to  develop 
Federal  or  Indian  minerals,  before  you 
disturb  the  surface  or  begin  drilling 
operations,  BLM  must  approve  your 
Application  for  Permit  to  Drill  or 
Reenter  (APD).  For  additional  well 
operations  that  an  APD  does  not  cover, 
you  must  receive  BLM  approval  under 
§3145.53. 

(b)  You  must  file  your  APD  in  the 
BLM  field  office  wiUi  jurisdiction  over 
the  lands.  Forest  Service  (FS) 
requirements  must  be  satisfied  before 
BLM  will  approve  your  application  for 
National  Forest  System  lands. 

$3145.11    What  other  spprovais  do  I  need 
for  drilling  or  additional  well  operations  that 
occur  on  lands  managed  by  an  agency 
othM-  than  BLM? 

(a)  On  National  Forest  System  (NFS) 
lands — 

(1)  The  FS  must  approve  siuface  use 
operations  on  lands  it  administers 
before  BLM  will  approve  your  APD.  You 
must  obtain  information  on  processing 
and  requirements  for  your  surface  use 
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proposals  on  NFS  lands  firom  the  FS  (see 
36  CFR  part  228.  subpart  E).  Submit 
surface  use  plans  directly  to  the  FS, 
along  with  an  infonnational  copy  to 
BLM.  On  NFS  lands,  die  FS  will 
schedule  and  conduct  predrill  and  other 
site  inspections. 

(2)  The  surface  use  plan  is  not  part  of 
the  APD  or  application  for  additional 
well  operations.  The  FS  will  make  a 
decision  on  your  surface  use  plans.  The 
FS  will  determine  when  an  approved 
surface  use  plan  for  NFS  lands  expires 
or  whether  it  may  be  extended.  BLM 
will  make  a  decision  on  your  APD  and 
the  portions  of  additional  well 
operations  that  affect  down-hole 
cxmcems. 

(b)  If  the  proposed  well  or  additional 
well  operations  are  on  lands  managed 
by  an  agency  other  than  the  FS,  include 
a  surface  use  plan  with  your  APD  or 
yoiu'  application  for  other  well 
operations.  BLM  will  approve  your 
surface  use  plan  after  we  coordinate  our 
review  of  your  proposal  with  the  surface 
management  agency. 

(c)  You  must  obtain  approval  from  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  for 
surface  use  on  land  the  FWS  manages  in 
Alaska.  The  FWS  must  approve  the 
surface  use  plan  before  BI^  makes  a 
decision  on  your  APD. 

§3145.12    What  must  I  submn  to  BLM  In 
my  APD? 

In  your  APD,  you  must  describe  the 
procedures,  equipment,  and  materials 
you  will  use  in  the  proposed  operations 
in  sufficient  detail  to  permit  a  complete 
review  of  the  surface  and  subsurface 
effects  associated  with  the  proposed 
project,  including — 

(a)  Form  3160-3,  APD,  for  each  new 
well  you  drill  or  abandoned  well  you 
reenter; 

(b)  Topographic  maps  and  well  plats 
that  show  the  surveyed  and  staked  areas 
of  proposed  construction  activity,  access 
routes,  and  areas  of  surface  use.  Well 
plats  must  be  certified  by  a  registered 
surveyor; 

(c)  A  surface  use  plan,  or  on  FS  lands, 
an  informational  copy  of  the  surface  use 
plan  you  submitted  to  the  FS,  that 
completely  describes  the — 

(1)  Road  and  drill  pad  and  production 
facility  (if  known); 

(2)  Construction  methods  and  interim 
and  final  reclamation  measures;  and 

(3)  How  you  will  contain  and  dispose 
of  all  waste  material; 

(d)  A  drilling  plan  that  completely 
describes — 

(1)  Pressure  control  systems 
(including  casing  weights  and  grades 
and  cement  types  and  additives]  and 
circulation  mediums  (including 
additives); 


(2)  Pertinent  geologic  data  including 
usable  water  zones,  hydrocarbon 
bearing  zones,  anticipated  maximum 
pressures,  and  other  potential  hazards; 
and 

(3)  Testing  and  evaluation  programs; 
and 

(e)  The  bond  coverage  for  your 
proposed  activity. 

§3145.13    What  requirements  must  I 
comply  with  during  operations? 

During  operations  you  must  comply 
with  lease  terms,  stipulations,  and 
applicable  Federal,  State  and  local  laws 
and  regulations.  Your  APD  (or  your 
surface  use  plan  for  NFS  lands)  must 
show  how  you  will — 

(a)  Provide  adequate  safeguards  for 
surface  and  subsurface  resources  and 
uses,  including  impacts  to  adjacent 
lands  and  waters; 

(b)  Properly  reclaim  disturbed  lands 
to  a  stable,  revegetated  state  similar  to 
adjacent  imdisturbed  land; 

(c)  Complete  recontouring  and 
seedbed  preparation  in  time  to  plant 
approved  seed  mixtures  by  the  next 
available  period  for  establishing 
vegetation; 

(d)  Protect  and  prevent  waste  of 
valuable  hydrocarbons  and  other 
minerals; 

(e)  Protect  riparian  areas,  flood  plains 
and  wetlands; 

(f)  Prevent  degradation  of  surface 
waters  and  subsurface  usable  waters; 

(g)  Protect  public  health  and  safety, 
threatened,  endangered,  and  sensitive 
species  and  their  habitats,  and  cultural 
and  historic  resources,  according  to 
existing  laws  and  regulations; 

(h)  Minimize  the  generation  of  wastes; 
and 

(i)  Properly  contain,  handle  and 
dispose  of  soUd  and  fluid  wastes  and 
hazardous  materials. 

§3145.14    What  additional  requirements 
apply  to  a  well  I  propose  to  drill  on 
privately-owned  surlace? 

(a)  If  you  propose  to  drill  on  privately- 
owned  surface,  you  must  certify  that  the 
surface  owner  agrees  to  your  use  of  the 
surface  as  proposed  in  your  APD  and 
provide  a  copy  of  the  surface  owners 
agreement  if  BLM  requests  it;  or 

(b)  If  you  are  unable  to  reach  an 
agreement  with  a  private  surface  owner, 
BLM  will  make  a  final  determination  on 
surface  use,  considering  the  views  of  the 
surface  owner.  BLM  will  only  approve 
the  permit  if — 

(1)  You  demonstrate  that  you  made  a 
good  faith  effort  to  reach  an  agreement 
with  the  surface  owner; 

(2)  Your  bond  is  adequate  to  pay  for 
required  reclamation  and  damage  to 
surface  improvements,  crops  and  othor 
surface  uses;  and 


(3)  You  certify  that  there  are  no  legal 
obstacles  to  conducting  operations 
without  surface  owner  consent, 
including,  but  not  limited  to,  restraining 
orders  or  pending  lawsuits. 

§3146.15    What  addMonai  requirements 
apply  to  a  well  I  propose  to  drill  on  a 
Federal  oil  and  gas  lease  It  the  surface  is 
held  in  trust  for  an  Indian  tribe  or  an 
individual  Indian? 

If  the  wellsite  or  access  road  is 
proposed  on  spUt-estate  lands  where  the 
surface  is  held  in  trust  for  an  Indian 
tribe  or  an  individual  Indian  and  the 
mineral  estate  is  Federal,  you  must 
obtain  a  surface  use  agreement  with  the 
tribe  or  an  individual  Indian  surface 
owner(s).  However — 

(a)  A  surface  use  agreement  is  not 
necessary  for  allotted  lands  in  Alaska 
under  the  Native  Allotment  Act  of  May 
17, 1906,  as  amended  (34  Stat.  197); 

(b)  You  do  not  need  a  surface  use 
agreement  if  your  lease  predates  the 
transfer  to  Indian  ownership  or  the  land 
transfer  document  or  legislation  affords 
the  United  States  access  rights  to 
exercise  its  mineral  rights;  or 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  you  are  unable  to 
reach  an  agreement  with  the  surface 
owner (s),  BLM  will  not  approve  your 
APD. 

§3145.16    May  I  file  a  single  plan  for  more 
than  one  well? 

Your  drilUng  plan  or  surface  use  plan 
may  cover  an  individual  well  or 
multiple  wells  within  areas  of  geological 
and  .environmental  similarity.  If  you 
combine  plans  for  multiple  wells,  you 
must  submit  Form  3160-3  to  BLM  for 
each  well  you  propose  to  drill. 

§3145.17    Must  I  submit  an  APD  to  BLM  to 
start  the  APD  process  and  tt>e  30-day  public 
posting  period? 

To  start  the  APD  process  and  the  30- 
day  public  posting  period,  you  may  file 
either  an  APD  or  a  NOS  under 
§3145.18. 

§  31 45.1 8    What  Is  a  Notice  of  Staking 
(NOS)  and  what  must  i  do  under  the  NOS 
process? 

(a)  A  Notice  of  Staking  (NOS)  is  a  way 
youand  BLM  select  an  acceptable 
drilling  location  before  you  submit  an 
APD.  Under  the  NOS  process,  you  must 
submit  to  BLM — 

(1)  Your,  or  your  designated  contact's, 
name,  address,  and  telephone  number; 

(2)  A  topographical  or  other 
acceptable  map  showing  location, 
access  road,  and  lease  boundaries; 

(3)  The  name  of  the  surface 
management  agency,  Indian  or  private 
surface  owner; 
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(4)  The  well  name  and  number,  lease 
number,  and  legal  description  of  the 
well  location;  and 

(5)  The  well  type,  estimated  well 
depth,  and  formation  objectives. 

lb)  You  must  stake  your  well  location 
and  flag  the  access  route  before  the 
predrill  inspection  required  in 
§  3145.19(a)(4). 

(c)  You  must  submit  an  APD  within 
90  calendar  days  after  the  date  of  the 
predrill  inspection. 

§3145.19    What  actions  will  BLM  take  after 
receiving  my  APD  or  NOS? 

(a)  BLM  will— 

(1)  For  Federal  leases,  post  the  NOS 
or  APD  for  public  inspection  for  30 
calendar  days; 

(2)  Provide  a  copy  of  the  NOS  or  APD 
to  the  appropriate  Federal  or  State 
surface  management  agency,  if  other 
than  BLM; 

(3)  Notify  you  whether — 

(i)  BLM  will  process  your  NOS  or 
APD  or  whether  BLM  needs  additional 
information  to  process  your  application; 
or 

(ii)  Whether  you  must  contact  another 
surface  management  agency;  and 

(4)  Schedule  and  conduct  an  on-site 
predrill  inspection.  The  purpose  of  the 
predrill  inspection  is  to  resolve  on-site 
resoim:e  concerns  that  may  affect  size, 
location,  or  design  of  the  pad,  access 
road  or  facility.  If  necessary,  BLM  will 
recommend  additional  measures  that 
you  must  address  in  your  APD. 

(b)  BLM  will  retirni  your  NOS  or  your 
incomplete  APD  if  you  do  not  submit  a 
complete  APD  within  90  calendar  days 
of  either  the  date  of  predrill  inspection 
or  the  date  you  receive  BLM's  notice 
under  paragraph  (a)(3)  of  this  section, 
whichever  occius  last. 

(c)  Following  receipt  of  a  complete 
APD,  and  the  posting  period  for  Federal 
lands,  BLM  will  either— 

(1)  Approve  the  APD  as  submitted  or 
with  appropriate  modifications  or 
conditions; 

(2)  Reject  the  APD  and  advise  you  in 
writing  of  the  reasons;  or 

(3)  Advise  you  in  writing  of  the 
reasons  why  BLM  will  delay  the 
decision  and  when  you  can  expect  a 
final  decision. 


S  3145.20    When  wtil  my  approved  APD 
expire  and  may  I  extend  the  tenn  of  an 
approved  APD? 

(a)  Your  approved  APD  is  vaUd  for 
one  year  fi-om  the  date  of  BLM's 
approval,  or  your  lease  expiration  date, 
whichever  is  sooner. 

(b)  BLM  may  extend  a  drilling  permit 
for  up  to  two  additional  12  month 
periods,  if  you  request  an  extension 
before  each  approval  expires,  but  not 
beyond  the  termination  of  the  lease. 


§3145.21  Must  my  APD  describe  ail  of  my 
proposed  operations  connected  to  the  well 
I  Intend  to  drill? 

(a)  You  must  include  with  your  APD 
plans  for  access  roads  and  other  drilUng, 
completion  and  production  related 
activities,  if  known,  that  are  on  the  same 
lease  as  your  well  proposal;  and 

(b)  You  must  obtain  a  right-of-way  (R/ 
W)  authorization  for  the  use  of  BLM 
lands  located  off  of  your  lease  according 
to  part  2800  of  this  chapter.  You  have 
the  option  of  using  the  APD  package  to 
furnish  the  information  BLM  requires  to 
process  an  R/W  instead  of  filing  a 
separate  R/W  plan  of  development.  If 
you  choose  this  option,  the  APD  will 
serve  as  an  R/W  application,  even 
though  BLM  will  issue  two  separate 
approval  documents  (APD  and  R/W 
grant). 

(c)  If  your  proposal  involves  off-lease 
activities  on  surface  managed  by  an 
agency  other  than  BLM,  or  on  private  or 
Indian  surface,  you  must  include  this 
information  witli  your  APD  and  contact 
the  appropriate  agency  and/or  surface 
owner  for  additional  surface  use 
authorization. 

(d)  If  you  do  not  include  plans  for 
production  activities,  including 
pipelines,  storage  facilities  and 
measurement  sites,  with  your  APD,  you 
must  submit  plans  before  construction 
and  installation  of  these  facilities, 
according  to  §§  3145.50  through 
3145.55. 

§  3145.22    What  must  I  submit  after  I  drill  a 
well  or  suspend  drilling  operations? 

Within  30  calendar  days  after  you 
drill  a  well  or  suspend  drilling 
operations,  you  must  submit  to  BLM — 

(a)  Reports,  well  logs,  and  test  data; 

(b)  A  Well  Completion  Report,  Form 
3160-4;  and 

(c)  Other  information  BLM  requires. 


§3145.23    What  must  I  do  when  my  well  Is 
an  Inactive  well? 

Within  30  calendar  days  after  your 
well  becomes  inactive  (see  §  3107.52), 
you  must — 

(a)  Put  the  well  into  production  or 
service; 

(b)  Submit  to  BLM  plans  to  conduct 
well-work  to  restore  production  or 
service; 

(c)  Submit  plans  to  plug  and  abandon 
the  well  and  reclaim  areas  disturbed  or 
contaminated  by  your  well  operations; 
or 

(d)  Comply  with  the  requirements  of 
§3107.56. 

Technical  Drilling  Standards 

§3145.30    What  are  the  design  and 
operational  requirements  for  well  control? 

You  must — 


(a)  Design  your  blowout  prevention 
equipment  system  (BOP)  to  control 
known  or  anticipated  pressures,  taking 
into  account  the  geologic  conditions, 
accepted  engineering  practices,  and  the 
surface  environment; 

(b)  Use  a  BOP  with  a  working 
pressure  that  exceeds  the  maximum 
anticipated  surface  pressure,  assuming  a 
pressure  gradient  of  0.22  psi/foot  for  a 
wildcat  well  or  the  appropriate  pressure 
gradient  for  known  geologic 
environments; 

(c)  Configure  and  maintain  your  BOP 
according  to  the  guidelines  in  the 
"American  Petroleum  Institute  (API) 
Recommended  Practice  53, 
Recommended  Practice  for  Blowout 
Prevention  Equipment  Systems  for 
DriUing  Wells",  Third  Edition,  March 
1997  (RP  53); 

(d)  Use  a  BOP  that  can  completely 
close  the  wellbore; 

(e)  Install  and  pressure  test  the  BOP 
before  you  drill  the  surface  casing  shoe 
(unless  BLM  specifies  otherwise)  and 
before  you  perform  other  post-drilling 
well  operations  that  require  control  of 
known  or  anticipated  pressures; 

(f)  Unless  BLM  approves  otherwise, 
pressure  test  the  BOP  to  the 
recommended  high  pressure  test 
standards  in  Section  17  of  API  RP  53, 
except  you  must  not — 

(1)  Test  the  aimular  preventer  in 
excess  of  50  percent  of  its  working 
pressure;  or 

(2)  Expose  the  casing  to  pressures 
exceeding  70  percent  of  its  minimum 
internal  yield; 

(g)  Functionally  test  the  pipe  rams 
daily  and  the  blind  rams  each  time  you 
pull  the  drill  string  to  change  the  drill 
bit,  but  not  more  than  once  per  day; 

(h)  Document  all  tests  in  the  driller's 
log; 

(i)  Ensure  that  the  wellbore  is  closed 
when  it  is  unattended;  and 

(j)  Take  immediate  steps  to  restore 
control  of  your  well,  when  necessary. 

§  3145.31    What  additional  requirements 
apply  when  I  drill  using  gas,  air,  or  mist? 

You  must  follow  the  standards  for  gas, 
air,  or  mist  drilling  operations  contained 
in  Section  17  of  "American  Petroleiun 
histitute  (API)  Recommended  Practice 
54,  Recommended  Practices  for 
Occupational  Safety  for  Oil  and  Gas 
Well  Drilling  and  Servicing 
Operations",  Second  Edition,  May  1, 
1992  (RP  54). 

§  3145.32    How  must  I  design  and  drill  my 
well? 

Design  and  drill  your  well  so  that — 
(a)  The  collapse,  burst,  and  tensile 
strengths  of  the  casing(s)  are  sufficient 
to  withstand  anticipated  pressures; 
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(b)  The  surface  casing  is  cemented 
along  its  entire  length  with  centralizers 
located  on  at  least  the  bottom  three 
joints; 

(c)  The  casing(s)  is  set  in  a  competent 
fonnation(s)  that  will  withstand 
anticipated  pressure  and  is  cemented  so 
that  all  useable  water  and  other 
minerals  are  protected; 

(d)  Cement  placement  procedures 
minimize  contamination  and  maximize 
cement  bonding; 

(e)  Cement  is  uniformly  distributed 
around  the  casing(s)  to  ensure  an 
adequate  casing-to-formation  bond; 

(f)  Cement  curing  time  is  adequate  to 
ensvue  a  minimum  compressive  strength 
of  500  psi  or  to  maintain  well  bore 
integrity; 

(g)  The  tubular  steel  properties  are 
appropriate  for  the  type  of  conditions 
(e.g.,  hydrogen  sulfide,  corrosives, 
temperature)  in  which  it  is  used; 

(h)  Any  geologic  formations  of 
concern  are  adequately  isolated  to 
prevent  fluid  or  gas  migration; 

(i)  The  drilling  circulation  system  is 
monitored  and  ensures  well  control;  and 

(j)  Liners  overlap  at  least  100  feet. 

§3145.33    What  Integrity  tests  and 
corrective  measures  must  I  perform  on  my 
well? 

(a)  Ehuing  drilling  operations  you 
must — 

(1)  Conduct  a  pressure  test  of  all 
casing  strings,  including  liner  overlaps, 
below  the  conductor  pipe  before  you  set 
the  next  string  of  casing; 

(2)  Perform  a  mud  weight  equivalency 
test  of  each  casing  shoe  before  you  drill 
20  feet  of  new  hole  on  all  exploratory 
wells  and  on  part  of  any  well  approved 
for  a  5K  BOP  (as  defined  in  Section  6, 
API  RP  53)  system  or  greater;  and 

(3)  Correct  pressure  loss  problems 
ibefore  you  continue  drilling  operations, 
imless  drilling  ahead  is  necessary  for 
iwell  control. 

(b)  You  must  test  all  repairs  and 
alterations  of  your  wellbore  to 
^demonstrate  mechanical  integrity. 

§3145.34    When  may  I  conduct  drill  stem 
testing? 

(a)  You  may  initiate  and  conduct  drill 
stem  testing  (DST)  without  BLM's  prior 
approval  only  during  dayUght  hours. 
You  must  follow  the  reconunended 
practices  of  Section  14,  API  RP  54. 

(b)  If  you  start  the  DST  during 
daylight  hours,  you  may  continue 
testing  at  night  if — 

(1)  The  rate  of  flow  is  stabilized;  and 

(2)  You  provide  safe,  adequate 
hghting. 

(c)  You  may  release  packers,  but  must 
inot  begin  tripping  before  daylight, 
unless  you  have  BLM's  approval. 


(d)  You  may  conduct  closed  chamber 
DST's  day  or  night. 

Drilling  Operations  in  a  Hydrogen 
Sulfide  (H2S)  Environment 

§  31 45.40    When  must  I  follow  BLIM 
hydrogen  sulfide  (H2S)  requirements? 

You  must  follow  BLM  H2S 
requirements  when  you  driU,  complete, 
test,  or  rework  in  zones  known,  or 
reasonably  expected,  to  contain  HjS  in 
concentrations  of  100  parts  per  milUon 
(ppm)  or  more  in  the  gas  stream. 

§  3145.41    What  additional  requirements 
apply  when  I  drill  In  an  HjS  environment? 

When  you  drill  in  an  H2S 
environment — 

(a)  Your  plans  and  operations  must 
follow  the  standards  contained  in  API 
"Recommended  Practice  49, 
Recommended  Practices  for  Safe 
DrilUng  of  Wells  Containing  Hydrogen 
Sulfide",  Second  Edition,  April  15,  1987 
(RP  49); 

(b)  You  must  submit  an  H2S  plan  as 
part  of  yoiu"  APD  that  shows  how  you 
will— 

(1)  Provide  for  safety  of  personnel  that 
are  essential  to  maintain  control  of  the 
well; 

(2)  Conduct  general  rig  operations  and 
drill  stem  testing; 

(3)  Handle  special  rig  problems  in  an 
H2S  environment;  and 

(4)  Alert  and  protect  the  pubUc  if  a 
potentially  hazardous  volume  of  H2S  is 
released  from  your  operation  when — 

(i)  The  500  parts  per  milUon  (ppm) 
radius  of  exposure  is  greater  than  50  feet 
and  includes  any  part  of  a  road  or 
highway  principally  maintained  for 
pubhc  use; 

(ii)  The  100  ppm  radius  of  exposiue 
is  greater  than  50  feet  and  includes  any 
occupied  residence,  school,  church, 
park,  school  bus  stop,  place  of  business, 
or  other  area  where  the  pubUc  could 
reasonably  be  expected  to  frequent;  or 

(iii)  The  100  ppm  radius  of  exposure 
is  equal  to  or  greater  than  3,000  feet 
where  facilities  or  roads  are  principally 
maintained  for  public  use. 

(c)  You  may  submit  a  single  plan  for 
multiple  wells  within  a  single  field. 

§  3145.42    How  do  I  calculate  the  radius  of 
exposure? 

(a)  You  must  use  one  of  the  following 
methods  to  calculate  the  radius  of 
exposure,  as  appropriate — 

(1)  If  the  H2S  concentration  in  the  gas 
stream  is  less  than  10  percent, 
calculate — 

(i)  The  100  ppm  radius  of  exposure 
using  the  formula — 
X=[(1.589)(H2S 

concentration)(Q)l(°*"*);  or 

(ii)  The  500  ppm  radius  of  exposure 
using  the  formula — 


X=l(0.4546)(H2S 

concentration)(Q))<o-*"8) 

Where — 

X=radius  of  exposiu^  in  feet. 

H2S  Concentration  =  decimal  equivalent 
of  the  mole  or  voliune  fractions  of 
H2S  in  the  gaseous  mixture. 

Q=maximum  volume  of  gas  determined 
to  be  available  for  escape  in  cubic 
feet  per  day  (at  standard  condition 
of  14.73  pounds  per  square  inch 
absolute  (psia)  and  60°  Fahrenheit). 

(2)  If  the  H2S  concentration  in  the  gas 
stream  is  10  percent  or  greater,  you  must 
calculate  the  100  ppm  or  the  500  ppm 
radius  of  exposure  using  a  dispersion 
technique  that  takes  into  account 
atmospheric  stability,  complex  terrain, 
wind  speed  and  direction,  and  other 
dispersion  features.  You  may  use  one  of 
the  computer  models  outlined  in  the 
Environmental  Protection  Agency's 
"Guidelines  on  Air  Quality  Models 
(Revised)  (EPA-450/2-78-027R)".  July 
1986; or 

(3)  Another  method  if  BLM  approved 
it. 

(b)  You  must  assume  a  radius  of  at 
least  3,000  feet  for  a  well  you  are 
drilUng  in  an  area  where  you  have 
insufficient  data  to  calculate  a  radius  of 
exposure,  but  where  you  could 
reasonably  expect  H2S  to  be  present  in 
concentrations  of  100  ppm  or  more. 

(c)  Use  a  field-wide  radius  of 
exposure  or  calculate  the  radius  of 
exposure  for  each  component  part  of  the 
drilling,  completion,  workover,  and 
production  system  where  multiple  H2S 
soiut:es  (i.e.,  wells,  treatment 
equipment,  flowlines,  etc.)  are  present. 

§3145.43    What  If  I  encounter  H;S  In 
concentrations  of  100  ppm  or  more  In  the 
gas  stream  that  was  not  anticipated  at  tt>e 
time  BUM  approved  my  APD? 

(a)  If  you  encounter  H2S  in 
concentrations  of  100  ppm  or  more  in 
the  gas  stream  that  was  not  anticipated 
at  the  time  BLM  approved  your  APD, 
you  must  immediately  ensure  control  of 
the  well,  suspend  drilling  ahead  (unless 
you  need  it  for  well  control),  and  obtain 
materials  and  safety  equipment  so  that 
your  operations  comply  with  the 
regulations  in  this  part;  and 

(b)  You  must  notify  BLM  within  24 
hours  of  encoimtering  H2S  in 
concentrations  of  100  ppm  and  describe 
the  steps  you  took,  or  are  taking,  to 
control  the  situation. 

§3145.44    What  training  and  equipment 
must  I  provide  personnel  at  the  welisite  for 
H2S  operations? 

(a)  You  must  train  all  personnel 
working  at  the  welisite  with  the  general 
training  requirements  outlined  in 
Section  2  of  API  RP  49. 


66924 


Federal  Register /Vol.  63,  No.  232 /Thursday,  December  3,  1998  /  Proposed  Rules 


(b)  For  drilling  operations,  you  must 
fX)mplete  the  initial  training  session 
either — 

(1)  Three  business  days  before  drilling 
into  known  or  probable  H2S  zones:  or 

(2)  Before  reaching  a  depth  500  feet 
above  known  or  probable  H2S  zones. 

(c)  On  a  drilUng,  completion,  or 
workover  site,  all  personnel  (including 
service  company  personnel)  essential  to 
maintain  or  regain  control  of  the  well, 
and  visitors,  must  have,  or  have  access 
to,  escape  or  pressure-demand  type 
breathing  apparatus.  You  must  not 
allow  anyone  onto  the  location  without 
the  oroper  equipment. 

(d)  Your  respiratory  protection 
equipment  program  must  follow  the 
standards  of  Section  3  of  API  RP  49. 

Additional  Well  Operations 

§  3145.50    What  requirements  must  I 
satisfy  for  additional  well  operations? 

For  additional  well  operations  that 
require  BLM  approval  under  §  3145.51, 
you  must  submit  Sundry  Notice,  Form 
3160-5,  or  other  hhng  instnunent 
acceptable  to  BLM,  that  describes  the 
proposed  siu-face  use  and  downhole 
procedures.  You  must  include  details 
similar  to  those  required  when  filing  an 
APD  (e.g.,  maps,  construction  methods, 
pressure  control  systems,  and  when 
BLM  does  not  manage  the  surface, 
resource  protection  measiu-es,  standards 
for  occupancy  of  the  surface,  and 
reclamation  measures). 

§  3145.51    What  additional  well  operations 
require  BLM  approval? 

(a)  You  must  request  and  receive  BLM 
approval,  before  you — 

(1)  Plug,  plug  back,  squeeze,  deepen, 
complete  in  a  different  zone, 
temporarily  abandon  a  well,  convert  a 
well  to  injection,  dispose  of  produced 
water  or  commingle  production; 

(2)  Conduct  downhole  operations  that 
affect  valuable  hydrocarbons  and  other 
mineral  deposits,  oil  and  gas  resource 
recovery,  production  accountabihty, 
subsurface  usable  waters,  or  pubUc 
health  and  safety; 

(3)  Use  bioremediation  methods  or 
other  measiu^s  to  reclaim  lands 
contaminated  by  spills  and  accidents; 

(4)  Disturb  the  surface  off  the  existing 
access  road,  wellpad,  or  approved 
facihty  sites,  or  disturb  areas  previously 
reclaimed;  or 

(5)  Construct  new  pits  or  enlarge 
existing  pits  except  for  those 
constructed  for  routine  well 
maintenance  on  the  existing  well  pad  or 
approved  facihty  sites,  or  on  sites  that 
are  not  reclaimed. 

(b)  BLM  may  give  oral  approval 
whenever  the  regulations  in  this  part 
require  you  to  obtain  BLM  approval 


before  starting  operations.  BLM  may 
require  you  to  file  a  vmtten  request  on 
Simdry  Notices  and  Reports  on  Wells 
(SN),  Form  3160-5,  within  five  business 
days  of  the  oral  approval. 

§3145.52    What  additional  well  operations 
do  not  require  BLM  approval? 

,  You  do  not  need  BLM  approval  to — 

(a)  Perform  only  surface  oisturbing 
activities  on  NFS  lands; 

(b)  Perform  operations  that  are 
included  in  a  plan  BLM  previously 
approved; 

(c)  Return  fluids  from  the  well  bore  to 
a  closed  system  for  transport  and 
disposal  according  to  existing  laws  and 
regulations; 

(d)  Take  actions  to  correct  or  contain 
an  emergency  situation.  However,  you 
must  notify  BLM  no  later  than  48  hours 
after  the  occiurence;  or 

(e)  Perform  activities  that  will  not 
disturb  the  surface  off  the  existing 
access  road,  wellpad,  facihty  sites  or 
distiu-b  areas  previously  reclaimed, 
when  you  perform — 

(1)  Routine  well  maintenance; 

(2)  Any  modification  to  surface 
production  equipment  not  covered 
under  §3151.10;  or 

(3)  Downhole  operations  that  will  not 
affect  valuable  hydrocarbons  and  other 
mineral  deposits,  oil  and  gas  resource 
recovery,  subsurface  usable  waters,  or 
pubhc  health  and  safety. 

§3145.53    What  happens  when  BLM 
receives  my  application  for  additional  well 
operations? 

(a)  When  BLM  receives  your 
application  for  additional  well 
operations,  SN,  Form  3160-5,  BLM 
will— 

(1)  Schedule  and  conduct  a  site 
inspection,  if  needed  to  evaluate  your 
proposal;  and 

(2)  Notify  you  whether — 
(i)  BLM  will  process  your  appUcation, 

or  whether  BLM  needs  additional 
information  to  process  your  appUcation; 
or 

(ii)  Whether  you  must  contact  another 
siuface  management  agency; 

(b)  After  we  receive  a  complete 
appUcation,  BLM  will  — 

(1)  Approve  the  application  as 
submitted  or  with  appropriate 
modifications  or  conditions; 

(2)  Reject  the  appUcation  and  advise 
you  of  the  reasons  why;  or 

(3)  Advise  you  of  the  reasons  why 
BLM  vdll  delay  the  decision  and  when 
you  can  expect  a  final  BLM  decision. 

§  31 45.54    What  reports  must  i  submit  after 
I  complete  addMonai  well  operations? 

Within  30  calendar  days  after  you 
complete  additional  well  operaUons, 
you  must  submit  to  BLM — 


(a)  A  Well  Completion  Report,  Form 
3160-4,  if  you  complete  your  well  in  a 
new  formation; 

(b)  Reports,  well  logs,  and  test  data; 

(c)  A  SN,  Form  3160-5,  if— 

(1)  You  alter  the  existing  wellbore 
configiu^tion;  or 

(2)  BLM  requests  it;  .and 

(d)  Other  information  BLM  requires. 

§3145.55  What  must  I  do  to  reclaim 
surface  disturbance  that  results  from 
operations  on  my  well  or  lease? 

To  reclaim  siuface  disturbance  that 
results  from  operations  on  your  well  or 
lease,  you  must — 

(a)  Complete  recontouring  and 
seedbed  preparation  in  time  to  plant 
approved  seed  mixtures  by  the  next 
available  period  for  establishing 
vegetation; 

(b)  Reclaim  all  of  the  excess  pad, 
facility,  and  road  areas,  pipeline  or 
utiUty  corridors,  pits,  contaminated 
areas,  and  areas  disturbed  during 
emergencies,  to  a  stable,  revegetated 
state  simileir  to  adjacent  undisturbed 
land;  and 

(c)  Comply  with  any  reclamation 
conditions  of  your  approved  permit  or 
lease. 

11.  Revise  part  3150 — Onshore  Oil 
and  Gas  Geophysical  Exploration  to 
read  as  follows: 

PART  3150— OIL  AND  GAS 
MEASUREMENT  AND  OPERATIONS 

Subpart  3151— Production,  Storage  and 
Measurement 

Production,  Storage  and  Measurement 

General 

3151.10  What  Federal  and  Indian  oil  or  gas 
production  activities  require  BLM 
approval? 

3151.11  How  do  I  get  BLM  approval  for 
production  activities  involving  Federal 
and  Indian  oil  or  gas? 

3151.12  What  are  the  standards  for  lease 
production  operations? 

3151.13  How  must  I  handle  Federal  royalty- 
in-kind  oil? 

3151.14  On  what  oil  and  gas  must  I  pay 
royalty? 

3151.15  On  what  oil  and  gas  am  I  not 
required  to  pay  royalty? 

3151.16  When  may  I  vent  or  flare  Federal 
or  Indian  gas  without  BLM  approval 
without  paying  royalty? 

Production  Operations  With  HydroKen 
Sulfide  (H^) 

3151.20  What  precautions  must  I  take  if 
there  is  any  possibility  for  H2S  at  my 
production  facility  or  storage  tank? 

3151.21  When  must  I  take  additional 
precautions? 

3151.22  What  precautions  must  I  take  if  my 
storage  tank  has  a  vapor  accumulation 
with  an  H2S  concentration  greater  than 
500  ppm? 
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3151.23  What  precautions  must  I  take  if  my 
production  facility  has  an  HjS 

I       concentration  of  100  ppm  or  more  in  the 
gas  stream? 

8151.24  What  precautions  must  I  take  when 
I       the  sustained  ambient  concentration  of 

H2S  exceeds  acceptable  limits? 

Subpart  3152— Site  Security 

Geno-al 

3152.10    What  are  BLM's  site  security 
I       requirements  for  production  facilities? 

Sorage  and  Sales  Facilities — Seals 

3152.20  What  oil  and  condensate 

I       measurement  system  components  must  I 
'       seal  for  site  security? 

3152.21  When  must  I  seal  a  valve? 

Oil  and  Gas  Meters 

3152.30    How  must  I  secure  metering 
systems? 

Federal  Seals 

3152.40    What  will  BLM  do  if  I  do  not  seal 
a  valve  or  component  of  a  measurement 
system  where  BLM  requires  a  seal? 

1 

Plans  and  Facility  Diagrams 

3152.50    What  is  a  site  security  plan? 
^152.51    What  is  a  site  facility  diagram? 
3152.52    For  what  production  fecilities  must 
I  prepare  a  site  facility  diagram? 

Well  and  Facility  Identification 

3152.60    How  must  I  identify  wells  and 
production  facilities? 

'transporter  Documentation 

3152.70    What  information  must  I  have 
when  transpkorting  oil  and  gas 
production  that  is  produced  from  or 
allocated  to  my  lease? 

theft 

3152.80    What  if  I  discover  theft  or 

mishandling  of  oil,  condensate  or  gas 
produced  from  my  wells? 

Subpart  3153—011  Measurement 

(general 

3153.10    How  must  I  measure  Federal  and 
Indian  oil? 

"tank  Gauging 

3153.20    How  do  I  determine  the  quantity 
and  quality  of  oil  that  I  sell  by  tank 
gauging? 

leasing  Automatic  Custody  Transfer 

3153.30  How  must  I  install  and  operate  my 
Lease  Automatic  Custody  Transfer 
(LACT)  unit? 

3153.31  How  do  I  determine  oil  gravity  and 
sediment  and  water  content  of  oil 
measured  through  my  LACT? 

3153.32  How  do  I  determine  the  composite 
I      meter  factor  for  my  LACT  meter? 

3153.33  What  requirements  apply  to  the 
meter  prover  I  use  to  determine  the 
LACT  composite  meter  factor? 


3153.34  When  must  I  determine  the 
composite  meter  factor  for  my  LACT 
meter? 

3153.35  What  tolerance  does  BLM  require 
for  the  LACT  composite  meter  factor? 

3153.36  What  if  the  LACT  composite  meter 
factor  changes  more  than  10.0025 
between  provings? 

3153.37  What  notices  and  reports  must  I 
provide  to  BLM  about  operation  of  my 
LACT  system? 

3153.38  How  do  I  correct  volumes  if  my 
comf)osite  meter  factor  changes  between 
LACT  provings? 

Measurement  Tickets 

3153.40    How  must  I  doctunent  the  sale  or 
removal  of  oil  from  my  production 
facility? 

Subpart  3154 — Gas  Measurement 

Gas  Measurement 

3154.10    How  do  I  measure  and  repwrt  gas 
production  from  Federal  and  Indian 
lands? 

Orifice  Meter — Primary  Element 

3154.20  How  must  I  install,  operate,  and 
maintain  an  orifice  meter? 

3154.21  How  must  I  determine  the  volume 
of  gas  that  passes  through  my  orifice 
meter? 

Orifice  Meter — Secondary  Element 

3154.30  How  must  I  record  the  differential 
and  static  pressures  on  a  chart  recorder? 

3154.31  What  additional  requirements  must 
I  follow  when  using  electronic  flow 
computers  ? 

3154.32  How  must  I  calibrate  the  secondary 
element  of  an  orifice  meter? 

3 1 54 . 3  3    When  must  I  cal  ibrate  the 
secondary  element? 

Orifice  Meters — ^Low  Volume  Exemptions 

3154.40    What  measurement  standards 
apply  if  I  use  an  orifice  meter  and 
measure  an  average  of  100  Mcf  of  gas,  or 
less,  per  producing  day  on  a  monthly 
basis? 

Other  Metering  Systems 

3154.50    What  standards  must  I  follow  if  I 
measure  gas  by  a  metering  system  other 
than  an  orifice  meter? 

Volume  Corrections 

3154.60    How  do  1  correct  volumes  if  my 
meter  did  not  measure  accurately? 

Gas  Quality  Measurements 

3154.70    How  do  I  determine  the  quality  of 
my  gas  stream? 

Subpart  3155— Produced  Water  Disposal 

Produced  Water  Disposal 

3155.10  Why  must  I  obtain  approval  from 
BLM  to  dispose  of  water  produced  from 
my  lease? 

3155.11  When  do  I  need  BLM  approval  to 
disp»ose  of  jjroduced  water? 


3155.12  When  may  I  dispose  of  produced 
water  writhout  BLM  approval? 

3155.13  What  type  of  water  disposal  will 
'BLM  allow? 

3155.14  What  BLM  forms  and 
Environmental  Protection  Agency.  State 
or  Indian  Tribe  permits  must  I  submit  to 
BLM  if  I  plan  to  dispose  of  produced 
water? 

3155.15  What  additional  requirements  must 
I  follow  for  water  disf»08al  into  pits? 

3155.16  When  may  I  use  an  unlined  pit  for 
produced  water  disp>osal? 

3155.17  If  the  quantity  and  quality  of  my 
produced  water  changes,  do  I  need  a  new 
approval  from  BLM  to  continue  using  an 
unlined  pit? 

3155.18  What  must  I  submit  to  BLM  for 
surface  discharge  that  requires  a  National 
Pollution  Discharge  Elimination  System 
permit? 

3155.19  What  if  the  EPA,  State,  or  Indian 
Tribe  cancels  or  susftends  the  ptermit  for 
a  disposal  facility  I  am  using? 

Subpart  3156— Spills  and  Accidents 

Spills  and  Accidents 

3156.10  What  action  must  I  take  after  an 
accident  or  spill  that  involves  Federal  or 

s.  Indian  production? 

3156.11  How  soon  after  a  spill  or  accident 
must  I  report  it  to  BLM? 

31.^.12    When  must  I  submit  a  written 
report  on  spills  and  accidents  to  BLM? 

3156.13  What  must  I  include  in  my  report 
of  a  spill  or  accident? 

3156.14  When  must  I  submit  follow-up 
written  reports  to  BLM  about  a  spill  or 
accident? 

Subpart  315»— WeN  Abandonment 

Temporary  Abandonment 

3159.10  How  do  I  obtain  BLM  approval  to 
tempKsrarily  abandon  all  or  a  p>ortion  of 

*  a  Feideral  or  Indian  well? 

3159.11  How  do  I  temporarily  abandon  a 

well? 

Permanent  Abandonment 

3159.20  When  must  I  permanently  plug  and 
abandon  my  well? 

3159.21  How  do  I  obtain  BLM  approval  to 
permanently  plug  and  abandon  my  well? 

3159.22  How  must  I  permanently  plug  and 
abandon  a  well? 

3159.23  When  must  I  test  plug  placement? 

3159.24  What  must  I  do  if  the  surface 
owner  or  surface  management  agency 

^  requests  that  I  convert  a  well  I  plan  to 
plug  and  abandon  into  a  water  well? 

3159.25  What  if  my  approved  plans  for  well 
abandonment  change  after  I  receive  BLM 
approval? 

3159.26  What  must  I  submit  to  BLM  after  I 

*  ptermanently  abandon  my  well  and 
complete  reclamation  measures? 

Autfiority:  25  U.S.C  396d  and  2107;  30 
U.S.C  189,  306,  359  and  1751:  and  43 
U.S.C  1732(b),  1733  and  1740. 
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Subpart  3151— Production,  Storage 
and  Measurement 

Production,  Storage  and 
Measurement — General 

§3151.10    What  Federal  and  Indian  dl  or 
gas  production  activities  require  BLM 
approval? 

Before  you  begin  production  activities 
involving  Federal  or  Indian  oil  or  gas, 
you  must  have  BLM  approval  to  — 


(a)  Measure  gas  by  a  method  other 
than  that  authorized  under  subpart 
3154; 

(b)  Measure  oil  by  a  method  other 
than  tank  gauging  or  positive 
displacement  metering  system,  or  by  a 
method  that  you  can  demonstrate  to 
BLM  is  equivalent  in  accuracy  and 
accoimtability  to  either  of  those  two 
systems; 

(c)  Measure  oil  and  gas  at  a  location 
off  yoiu-  lease; 

(d)  Commingle  production;  or 


(e)  Vent  or  flare  gas,  unless  §  3151.16 
applies. 

§3151.11    How  do  I  get  BLM  approval  for 
production  activities  Involving  Federal  and 
Indian  oil  or  gas? 

The  following  table  lists  application 
requirements  for  those  production 
activities  for  Federal  or  Indian  oil  or  gas 
that  require  BLM  approval.  For  each  of 
the  listed  activities,  request  approval 
from  the  BLM  using  Sundry  Notice, 
Form  3160-5,  and  provide  the 
dociunentation  indicated — 


Activity 


(a)  Measure  gas  by  a  mettiod  other  than  that 
authorized  in  subpart  3154. 

(b)  Measure  oil  by  a  metfiod  othor  than  tank 
gauging  or  positive  displacement  metering 
system. 

(c)  Measure  oil  and  gas  at  a  location  off  your 
lease. 

(d)  Commingle  Federal  or  Indian  oil  or  gas  


Documentation — 


(e)  Vent  or  flare  gas  in  situations  other  than 
those  described  in  §3151.16. 


Show  that  your  method  of  measuring  will  not  adversely  affect  royalty  income  or  production  ac- 
countabtlity. 

^*^'*'^Lv^'  "^'^^  °'  measuring  will  not  adversely  affect  royalty  income  or  production  ac- 
v/Uu  n  iciDi  I  fry  • 

*^I^  "^J^  ^°"  *^"'  *°  nieasure  production;  and  Why  you  must  measure  off-lease  and 
Showthat  your  proposed  location  will  not  adversely  affect  surface  resources,  royalty  in^me 
or  production  accountability.  "    ^ 

Indicate  the  volume,  quality,  and  source  of  the  products  you  want  to  commingle;  and  Show 
how  you  will  allocate  production  back  to  the  source;  and  Show  that  commingling  will  not  ad- 
versely affect  royalty  income  or  productran  accountability. 

Identify  the  volume,  composition  and  source  of  the  gas  you  want  to  vent  or  flare-  and  Show 
why^  IS  not  economkal  for  you  to  market  the  gas  at  the  time  of  application  or  use  it  on 


§  3151.12    What  are  the  standards  for  lease 
production  operations? 

(a)  You  must  conduct  production 
operations  in  accordance  with  accepted 
industry  practices  to- 
ll) Fhit  all  oil,  other  hydrocarbons,  gas 

and  sulphiu-  that  you  produce  into  a 
marketable  condition,  if  economically 
feasible; 

(2)  Prevent  any  oil  going  to  a  pit  or 
open  tank  except  in  an  emergency.  If  oil 
goes  to  a  pit,  you  must  remove  it  within 
48  hours,  unless  BLM  directs  otherwise; 

(3)  Prevent  avoidable  loss  of  oil  and 
gas;  and 

(4)  Protect  the  mineral  resource,  other 
natiual  resoiuces  and  environmental 
quality. 

(b)  You  must  report  to  BLM  not  later 
than  the  fifth  business  day  after  a  well 
first  begins  production  or  resumes 
production  after  being  shut-in  for  90 
calendar  days  or  more  under 

§  3103. 10(r).  For  purposes  of  this 
paragraph,  production  begins  or 
resiunes — : 

(1)  For  an  oil  well,  on  the  date  on 
which  you  first  sell  or  ship  hquid 
hydrocarbons  from  a  temporary  storage 
facility,  such  as  test  tanks,  or  the  date 
on  which  you  first  produce  liquid 
hydrocarbons  into  a  permanent  storage 
faciUty,  whichever  occurs  first;  or 

(2)  For  a  gas  well,  on  the  date  on 
which  you  first  measure  gas  through  a 
sales  metering  facihty  or  the  date  on 
which  you  first  sell  or  ship  associated 


hquid  hydrocarbons  &t)m  a  temporary 
storage  facility,  whichever  occurs  first. 
For  purposes  of  this  paragraph,  a  gas 
well  is  shut-in  only  if  it  is  incapable  of 
production. 

§3151.13    How  must  I  handle  Federal 
royalty-in-ldnd  oil? 

If  the  lessor  elects  to  take  its  royalty 
in-kind,  you  must  storb  the  amount  of 
oil  equal  to  the  royalty  volume  from  or 
allocated  to  your  Federal  lease  at  a 
location  agreed  to  by  you  and  BLM  for 
up  to  30  calendar  days  at  no  cost  to  the 
lessor. 


§3151.14 
royalty? 


On  what  oil  and  gas  must  I  pay 


You  must  pay  royalty  on — 

(a)  Oil  and  gas  produced  from  or 
allocated  to  your  lease  that  you  sell  or 
remove  from  your  lease; 

(b)  Gas  you  vent  or  flare  without  BLM 
approval,  or  that  exceeds  an  amount 
exempted  under  §3151.16;  or 

(c)  Oil  and  gas  which  is  avoidably 

§3151.15    On  what  oil  and  gas  am  I  not 
required  to  pay  royalty? 

You  are  not  required  to  pay  royalty 
on — 

(a)  Oil  and  gas  used  for  beneficial 
purposes; 

(b)  Waste  oil; 

(c)  Gas  you  vent  or  flare  writh  BLM 
approval  or  as  provided  in  §  3151.16;  or 


(d)  Oil  and  gas  which  is  unavoidably 

§  31 51 .1 6  When  may  I  vent  or  flare  Federal 
or  Indian  gas  without  BLM  approval  without 
paying  royalty? 

(a)  You  are  not  required  to  have  BLM 
approval  or  pay  royalty  when  you  vent 
or  flare  gas  diuing — 

(1)  Emergency  situations  (e.g., 
equipment  failures  or  relief  of  abnormal 
system  pressings)  that  do  not  exceed  24 
hours  per  incident  or  144  hours  total  for 
a  lease  during  any  calendar  month; 

(2)  Initial  production  tests,  provided 
you  do  not  test  for  more  than  30 
calendar  days  or  produce  more  than 
50,000  Mcf  of  gas; 

(3)  Unloading  or  clean  up  of  your 
well,  up  to  24  hours  per  event; 

(4)  Drill  stem  testing  up  to  24  haais 
or  special  well  evaluation  tests  up  to  72 
hours; 

(5)  Routine  preventive  maintenance  of 
production  equipment,  up  to  24  hours 
per  month;  or 

(6)  Routine  well  maintenance 
operations. 

(b)  BLM  may  approve  requests  for 
longer  periods  for  any  of  the  situations 
listed  in  paragraph  (a)  of  this  section. 

(c)  You  are  not  required  to  obtain 
approval  to  vent  or  flare,  gas  from 
Federal  oil  wells  which  produce  less 
than  10  Mcf  of  gas  per  day  as  part  of 
normal  oil  production,  unless  it  is 
economic  to  capture  that  gas.  You  must 
flare  or  vent  gas  in  a  safe  manner 
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according  to  applicable  laws, 
regulations,  and  accepted  industry 
practice. 

Production  Operations  With  Hydrogen 
Sulfide  (H2S) 

13151.20  What  precautions  must  I  take  H 
HMre  Is  any  possibility  for  Hydrogen  Sulfide 
(H2S)  at  my  production  facility  or  storage 
tanlt? 

If  there  is  any  possibility  for  H2S  at 
your  production  facility  or  storage  tank, 
you  must — 

(a)  Test  each  production  facility  and 
tank  for  H2S  concentration  in  the  gas 
stream,  tank  vapors,  and  sustained 
ambient  air  when  you  install  a  new 
facility  or  modify  yoiu  production  or 
operation  method; 

(b)  Notify  BLM  within  five  calendar 
days  whenever  concentrations  of  20 
parts  per  milUon  (ppm)  or  greater  are 
encoimtered.  You  do  not  need  to  notify 
BLM  if  your  modification(s)  to  your 
production  or  operation  method 

'  changes  the  previously  reported  HjS 
concentration  by  5  percent  or  less;  and 

(c)  Design  and  maintain  your  facility 
to  keep  the  sustained  ambient 
concentration  below  10  ppm  HjS  or  2 
ppm  sulphur  dioxide  (SOj)  within  a  50- 
foot  radius  and  at  any  occupied 
residence,  school,  church,  park, 
playground,  school  bus  stop,  place  of 
business,  or  other  area  that  the  pubUc 
could  reasonably  be  expected  to 
frequent. 

1 31 51 .21  When  must  I  take  additional 
precautions? 

You  must  take  the  additional 
precautions  described  in  §§  3151.22, 
3151.23,  and  3151.24  at  yoiu-  well  or 
production  faciUty  when — 

(a)  Your  storage  tank(s)  operates  at  or 
near  atmospheric  pressure  and  contains 
produced  fluids  which  accumulate 

,  vapor  resulting  in  an  H2S  concentration 
greater  than  500  ppm  in  the  tank; 

(b)  You  have  an  H2S  concentration  of 
100  ppm  or  more  in  the  gas  stream;  or 

(c)  The  sustained  ambient  H2S 
concentration  is  more  than  10  ppm  at  50 
feet  from  the  production  facility  or 
storage  tank(s),  as  measured  at  ground 
level  under  calm  (1  mph)  conditions. 

§3151.22  What  precautions  must  I  take  if 
my  storage  tank  has  a  vapor  accumulation 
witti  an  H2S  concentration  greater  than  500 
ppm? 

If  yoiu:  storage  tank  has  a  vapor 
accumulation  with  an  H2S 
concentration  greater  than  500  ppm  you 
piust — 

(a)  Restrict  entry  to  all  stairs  or 
ladders  leading  to  the  top  of  storage 
tank; 


(b)  Post  danger  signs  on  or  within  50 
feet  of  each  storage  tank  to  alert  the 
public  of  the  potential  H2S  hazard; 

(c)  Install  at  least  one  permanent  wind 
direction  indicator  so  someone  at,  or 
approaching,  the  storage  tank(s)  can 
easily  determine  wind  direction;  and 

(d)  Install  a  fence  and  gate(s),  and  lock 
all  gates  when  you  are  not  at  the  site, 

to  restrict  pubUc  access  if  storage  tanks 
are  located — 

(1)  Within  V4  mile  of,  or  inside,  a  city 
or  incorporated  limits  of  a  town; 

(2)  Within  V*  mile  of  an  occupied 
residence,  school,  chvuch,  park, 
playgroimd,  school  bus  stop,  place  of 
business;  or 

(3)  Where  the  public  could  reasonably 
be  expected  to  frequent. 

§3151.23    What  precautions  must  I  take  It 
my  production  facility  has  an  H2S 
concentration  of  100  ppm  or  nrK>re  In  tlie 
gas  stream? 

If  your  production  facility  has  an  H2S 
concentration  of  100  ppm  or  more  in  the 
gas  stream,  you  must — 

(a)  Take  all  the  precautions  required 
by  §  3151.22  for  storage  tanks.  If  your 
tank  is  next  to  yoiu  faciUty,  you  do  not 
need  to  duplicate  precautions; 

(b)  Design  and  construct  your  facility 
in  conformance  with  American 
Petroleum  Institute  (API)  RP  55, 
"Recommended  Practices  for 
Conducting  Oil  and  Gas  Producing  and 
Gas  Processing  Plant  Operations 
Involving  Hydrogen  Sulfide",  Second 
Edition,  February  15. 1995  (API  RP  55, 
1995); 

(c)  Calculate  your  100  and  500  ppm 
radii  of  exposiu^s  using  the  formulae  or 
methods  listed  in  §  3145.42; 

(d)  E)evelop,  implement,  and  update 
at  least  annually,  a  pubUc  protection 
plan  that  details  how  you  will  alert  and 
protect  the  potentially  affected  pubUc  in 
the  event  of  a  potentially  hazardous 
release  of  H2S  and  SO2.  The  plan  must 
follow  the  contingency  planning 
procedures  of  the  API  RP  55  1995,  if— 

(1)  The  500  ppm  radius  of  exposure 
is  greater  than  50  feet  and  includes  any 
part  of  a  road  or  highway  principally 
maintained  for  public  use; 

(2)  The  100  ppm  radius  of  exposure 
is  greater  than  50  feet  and  includes  any 
occupied  residence,  school,  church, 
park,  school  bus  stop,  place  of  business, 
or  other  area  which  the  public  could 
reasonably  be  expected  to  frequent;  or 

(3)  The  100  ppm  radius  of  exposure 
is  equal  to  or  greater  than  3,000  feet 
where  facihties  or  roads  are  principally 
maintained  for  public  use. 

(e)  Post  danger  signs  at  locations 
where  well  flowlines  and  lease 
gathering  lines  that  carry  H2S  gas  cross  • 
pubUc  or  lease  roads.  You  are  not 


required  to  install  fencing  or  wind 
direction  indicators  around  your 
flowlines; 

(f)  Install  on  all  wells,  except  for  those 
you  produce  by  artificial  Ufl,  a 
secondary  means  of  immediate  well 
control  that  allows  you  to  reenter  imder 
pressvue  for  permanent  well  control 
operations;  and 

(g)  For  wells  you  produce  by  artificial 
lift,  and  where  the  100  ppm  radius  of 
exposiire  for  H2S  includes  any  occupied 
residence,  place  of  business,  school, 
other  inhabited  structiue  or  any  area 
that  the  pubUc  may  reasonably  be 
expected  to  frequent,  install  automatic 
shut-in  controls  that  are  set  to  activate 
in  the  event  of  a  potentially  hazardous 
release  of  H2S. 

§3151.24    What  pracautlons  must  I  take 
whan  the  sustalnad  ambient  concentration 
of  H2S  axcaads  acceptable  limits? 

If  the  sustained  ambient  concentration 
exceeds  the  limit  specified  in 
§  3151.20(c),  you  must  collect  or  reduce 
vapors  from  the  system.  All  vapor  you 
collect  must  be — 

(a)  Sold; 

(b)  Used  on  the  lease; 

(c)  Reinjected;  or 

(d)  Flared,  if  terrain  and  conditions 
permit  and  will  not  result  in  SO2 
concentrations  that  exceed  2  ppm 
w/thin  a  50-foot  radius. 

Subpart  3152— Site  Security 

General 

§3152.10    What  are  BUi's  site  security 
requirements  for  production  faculties? 

You  must  configure  and  secure  all 
production  facilities  where  Federal  and 
Indian  production  or  allocable 
production  is  produced  or  stored  to 
ensure  production  accountability  for 
that  oil  and  gas. 

Storage  and  Sales  Facilities — Seals 

§3152.20    What  oil  and  condensate 
measurement  system  components  must  I 
seal  for  site  security? 

(a)  You  must  seal  each  valve, 
combination  of  valves  and  measurement 
system  component(s)  that,  if  altered, 
could  substantially  and  adversely  affect 
royalty  income  or  production 
accoimtability.  You  must  use  a  luiiquely 
niunbered  seal  to  detect  unauthorized  or 
undocumented  access  to  oil  or 
condensate; 

(b)  For  each  valve  requiring  a  seal, 
you  must  place  the  seal  so  that  it  would 
be  destroyed  if  the  position  of  the  valve 
changes;  and 

Tc)  For  each  component  in  a 
measuring  system  requiring  a  seal,  you 
must  place  die  seal  so  that  it  would  be 
destroyed  if  a  component  is  accessed. 
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§  3152.21    Wh«n  must  I  seal  a  valve? 

(a)  During  the  production  phase,  you 
must  seal  closed  all  valves  that  provide 
access  to  oil  or  condensate  production; 
and 

(b)  Before  taking  the  top  gauge  for 
sale,  you  must  seal  closed  all  valves  that 
would  allour  unmeasured  production  to 
enter  or  leave  the  sales  tank. 


Oil  and  Gas  Meters 

§3152.30    How  must  I  secure  metering 
systems? 

(a)  During  normal  operation  of  your 
Lease  Automatic  Custody  Transfer 
system  (LACT),  you  must  seal  all 
components  that  could  affect  the 
volume  or  quaUty  determination  of  the 
oil  passing  through  the  LACT; 

(b)  You  must  seal  LACT  components 
by  following  the  requirements  of 
§3152.20;  and 

(c)  You  must  not  have  bypasses 
around  meters  that  could  permit  any 
person  to  remove  oil  or  gas  from  the 
lease  or  facihty  without  measuring  it, 
unless  BLM  approved  a  bypass. 

Federal  Seals 

§  3152.40    What  will  BLM  do  if  I  do  not  seal 
a  valve  or  component  of  a  measurement 
system  where  BLM  requires  a  seal? 

If  BLM  discovers  a  missing  seal,  BLM 
will  require  you  to  place  a  seal  or  BLM 
will  place  a  Federal  seal  on  the  valve  or 
component  to  secure  production  if  you 
are  not  at  the  site  when  BLM  makes  the 
discovery. 

Plans  and  Facility  Diagrams 

§  3152.50    What  is  a  site  security  plan? 

(a)  A  site  security  plan  is  a  document 
that  details  how  you  will  seciu^  your 
production  facihties.  Your  site  security 
plan  must  specify  which  leases  and 
production  facihties  are  covered  by  your 
plan  and  describe  how  you  will — 

(1)  Implement  a  self-inspection 
program  to  periodically  monitor 
production  volumes,  and  production 
and  measurement  equipment; 

(2)  Seal  appropriate  valves  at  storage 
and  production  facilities; 

(3)  Prepare  and  maintain  records  of 
sales; 

(4)  Prepare  and  maintain  records  of 
seals; 

(5)  Identify  and  report  potential  theft 
or  mishandling  of  production;  and 

(6)  Update  your  plan  when  you 
change  or  add  production  faciliUes. 

(b)  You  must  maintain  all  of  your 
production  facilities  to  comply  with 
your  site  security  plan. 


(c)  You  must  provide  BLM  a  copy  of 
the  plan  when  we  request  it. 

§  3152.51    What  Is  a  site  facility  diagram? 

A  site  facility  diagram  is  a  schematic 
of  your  production  facility  that— 

(a)  Acciu-ately  reflects  the  conditions 
at  the  site; 

(b)  Commencing  with  the  header  (if 
applicable),  clearly  identifies  the 
vessels,  piping,  metering  system,  and 
pits,  if  any,  which  apply  to  the  handling 
and  disposal  of  oil,  gas,  and  water; 

(c)  Indicates  which  valves  you  must 
seal  and  the  position  of  the  valve  during 
the  oroduction  and  sales  phases; 

(d)  Identifies  where  your  production 
facility  is  located  and  the  lease  it  serves; 
and 

(e)  States  where  you  keep  the  site 
security  plan  that  appHes  to  your 
production  facihty. 

§  31 52.52    For  what  production  facilities 
must  I  prepare  a  site  facility  diagram? 

(aj  You  must  prepare  and  submit  to 
BLM  a  site  facility  diagram  for  all 
production  facihties  you  use  to  handle 
or  to  store  oil  or  condensate  produced 
from,  or  allocable  to.  Federal  or  Indian 
lands. 

(b)  You  do  not  need  a  site  facility 
diagram  for — 

(1)  A  dry  gas  production  facility 
where  you  do  not  produce  or  store  oil 
or  condensate;  or 

(2)  A  production  facihty  where  a 
single  tank  is  used  for  collecting  15 
barrels  a  day  or  less  of  oil  or  condensate 
produced  from  a  single  well. 

Well  and  Facility  Identification 

§  3152.60    How  must  I  Identify  wells  and 
production  facilities? 

(a)  For  every  unplugged  well  on  a 
Federal  or  Indian  lease  or  within  an 
agreement  BLM  approved,  you  must 
place  a  legible  sign  in  a  noticeable 
place,  that  identifies  the  well  name  or 
number,  ownership,  legal  description  of 
the  location,  and  lease  name  or  number; 

(b)  On  every  production  facility  you 
use  to  store  Federal  or  Indian 
production,  you  must  place  a  legible 
sign  in  a  noticeable  place  that  identifies 
the  facility  name  or  number,  ownership, 
legal  description  of  the  location,  and 
lease  name  or  number.  You  also  must 
place  a  unique  number  on  each  storage 
tank;  and 

(c)  If  you  have  one  tank  battery 
servicing  one  well  at  a  common 
location,  you  may  use  one  sign  for  both, 
if  it  includes  the  information  required 
for  both  wells  and  production  facihties. 


Transporter  Documentation 

§  3152.70    What  Infomtatlon  must  I  have 
when  transporting  oil  and  gas  production 
that  Is  produced  from  or  allocated  to  my 
lease? 

(a)  If  you  ti-ansport  oil  from  your  lease 
by  motor  vehicle  or  pipeline,  the  driver 
or  transporter  must  have  a  measurement 
ticket,  trip  log  or  other  documentation 
showing — 

(1 )  The  quantity  and  quality  of  oil 
transported; 

(2)  The  property  and  production 
facility  identification  number  from 
which  the  oil  came;  and 

(3)  The  intended  first  purchaser  of  the 
oil. 

(b)  If  you  transport  gas  by  pipeline,  it 
must  be  reported  according  to  the 
requirements  in  subpart  3154. 

Theft 

§  3152.80    What  if  I  discover  theft  or 
mishandling  of  oil,  condensate  or  gas 
produced  from  my  wells? 

If  you  discover  theft  or  mishandhng  of 
oil,  condensate  or  gas  produced  from 
your  wells — 

(a)  You  must  provide  BLM  a  written 
or  oral  report  of  the  incident  no  later 
than  the  next  business  day  after  you 
discover  the  apparent  theft  or 
mishandling;  and 

(b)  If  you  report  the  incident  orally, 
you  must  follow  rp  the  oral  notice  with 
a  written  report  to  BLM  describing  the 
details  of  the  incident  within  10 
business  days. 

Subpart  315^-Oil  Measurement 
General 

§  31 53. 1 0    How  must  I  nteasure  Federal  and 
Indian  oil? 

You  must  measure  Federal  and  Indian 
oil  by  tank  gauging,  a  positive 
displacement  metering  system  such  as  a 
lease  automatic  custody  transfer  system 
(LACT),  or  a  method  that  you  can 
demonstrate  to  BLM  to  be  equivalent  in 
accuracy  and  accountability  to  tank 
gauging  or  a  LACT. 

Tank  Gauging 

§  3153.20    How  do  I  determine  the  quantity 
and  quality  of  oil  that  I  sell  by  tanic 
gauging? 

The  following  table  lists  the  American 
Petroleum  histitute  (API)  standards  and 
practices  that  you  must  follow  to 
achieve  accurate  oil  measurement  by 
tank  gauging — 


(a)  Set  and  ec 

(b)  Calibrate  i 
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When  you — 


iaser  of  the 


I  Federal  and 


(a)  Set  and  equip  storage  tanks 

(b)  Calibrate  a  storage  tank 


(c)  Transfer  custody  of  oil  . 

(d)  Sample  oil  from  a  tank 


le)  Gauge  a  tank 


(f)  Determine  oil  gravity 


(g)  Determine  oil  temperature 

h)  Determine  sediment  and  water  in  oil 


You  must  folk>w  the  standards  and  practices  of— 


API  RP  12R1,  "Recommended  Practice  for  Setting,  Maintenance,  Inspection,  Operation  and 
Repair- of  Tanks  in  Production  Service",  Fifth  Edrtk)n,  October  1 ,  1997. 

API  MPMS  Chapter  2.2A,  "Measurenrtent  and  Calibration  of  Upright  Cylindrical  tanks  by  the 
Manual  Tank  Strapping  Method",  First  Edition,  dated  February  1995;  or  API  MPMS  Chapter 
2.2B,  "Calibration  of  Upright  Cylindrical  Tanks  Using  the  Optical  Reference  Line  MeWxxT, 
First  Edition,  March  1989  (Reaffirmed  May  1996). 

API  MPMS  Chapter  18.1,  "Measurement  Procedures  for  Cmde  Oil  Gathered  from  Small 
Tanks  by  Truck",  Second  Editkxi,  April  1997. 

API  MPMS  Cfiapler  8.1 ,  "Standard  Practk»  for  Manual  Sampling  of  Petroleum  and  Petroleum 
Products",  Third  Edition,  October  1995  (ASTM  D4057)  or  Chapter  8.2,  "Sampling  of  Uqukj 
Petroleum  and  Petroleum  Products".  Second  Editwn,  October  1995  (ANSI/ASTM  D4177). 

API  MPMS  Chapter  3.1  A,  "Standard  Practice  for  the  Manual  Gauging  of  Petroleum  and  Petro- 
leum Products",  First  Edition,  December  1994  or  API  MPMS  Chapter  3.1  B,  "Starvjard 
Practice  for  Level  Measurement  of  Lk^uid  Hydrocarbons  in  Statwnary  Tanks  by  AutomatK 
Tank  Gauging",  First  Editron,  April  1992  (Reaffirmed  January  1997). 

API  MPMS  Chapter  9.1,  "Hydrometer  Test  Method  for  Density,  Relative  Density  (Spedfk: 
Gravity)  or  API  Gravity  of  Crude  Petroleum  arxJ  Lkjuid  Petroleum  Products"  (ANSI/ASTM  D 
1298),  June  1981  (ReaffirrDed  October  1992)  (APtMPMS  Chapter  9.1  1992). 

API  MPMS  Chapter  7.1,  "Statk:  Temperature  Determinatk)n  Using  Mercury-in-Glass  Tank 
Themyjmeters",  First  Editron,  February  1991  (Reaffirmed  Nk)ven*)er  1996). 

API  MPMS  Chapter  10.4,  "Determination  of  Sediment  and  Water  in  Crude  Oil  by  the  Cerv 
trifuge  Method  (Field  Procedure)"  Second  Edition.  May  1988  (ASTM  D96-88)  (Reaffirmed 
December  1993)  (API  MPMS  Chapter  10.4  1993). 


Lease  Automatic  Custody  Transfer 

$  31 53.30    How  must  I  install  and  operate 
my  LACT  unit? 

(a)  Your  LACT  unit  must  be  installed 
with  all  of  the  non-optional  primary 
components  shown  in  Figure  1  of  API 
MPMS  Chapter  6.1,  "Lease  Automatic 
Custody  Transfer  (LACT)  Systems". 
Second  Edition,  May  1991  (Reaffirmed 
July  1996)  (API  MPMS  Chapter  6.1,  July 
1996)  and  include  the  following 
optional  equipment — 

(1)  A  positive  displacement  meter; 

(2)  An  air/gas  eliminator;  and 

(3)  An  automatic  temperature/gravity 
cx)mpensator  (ATC  or  ATG)  or  electronic 
temperature  averaging  device. 

(b)  For  all  LACT  units  installed  after 
[effective  date  of  the  final  rule),  you 
must  design,  install,  operate,  and 
maintain  your  LACT  system  to  meet  the 
specifications  and  requirements  of — 

(1)  API  Specification  UN, 
"Specification  for  Lease  Automatic 
Custody  Transfer  (LACT)  Equipment", 
Fourth  Edition,  November  1, 1994;  and 

(2)  API  MPMS  Chapter  6.1,  July  1996. 
,    (c)  If  you  installed  your  LACT  system 
before  (effective  date  of  the  final  rule] 
according  to  earUer  versions  of  API 
references,  you  are  not  required  to 
retrofit  to  meet  the  API  standards  of  this 
[section. 

§  3153.31    How  do  I  determine  oil  gravity 
and  sediment  and  water  content  of  oil 
measured  through  my  LACT? 

You  must  determine  oil  gravity  and 
sediment  and  water  for  the  sample 
obtained  from  the  LACT  sample 
container  by  following  API  MPMS 
Chapter  9.1, 1992  (oil  gravity)  and  API 


MPMS  Chapter  10.4, 1993  (sediment 
and  water). 

§  3153.32    How  do  I  determine  the 
composite  meter  factor  for  my  LACT  n>eter? 

(a)  Prove  your  LACT  meter  with  a 
pipe  or  tank  prover,  master  meter,  or 
other  API  recognized  meter  prover  so 
that  you — 

(1)  Follow  the  applicable  proving 
procedvires  of  API  MPMS  Chapter  6.1, 
July  1996;  and 

(2)  Make  at  least  six  proving  runs 
when  proving  your  meter,  with  five 
consecutive  proving  runs  within  a  span 
of  0.0005  (0.05  percent)  and  compute 
the  average  of  the  five  consecutive  runs. 

(b)  If  you  cannot  achieve  five 
consecutive  runs  within  0.05  percent 
during  proving,  you  must — 

(1)  Use  five  consecutive  runs  that 
most  accurately  reflect  operation  of  your 
meter; 

(2)  Determine  a  malfunction  meter 
factor  using  the  procedures  in  paragraph 
(d)  of  this  section;  and 

(3)  Immediately  remove  the  meter 
from  service  and  have  it  repaired. 

(c)  If  yovu  LACT  system  is  equipped 
with  an  electronic  temperature 
averaging  device,  check  its  accuracy 
during  the  meter  proving  at  operating 
conditions  with  a  mercury  thermometer 
and  adjust  it  if  a  discrepancy  in  excess 
of  0.5°  F  is  observed. 

(d)  Calculate  the  composite  meter 
factor  using  the  procedures  and 
correction  factors  from — 

(1)  API  MPMS  Chapter  12.2, 
"Calculation  of  Liquid  Petroleum 
Quantities  Measured  by  Turbine  or 
Displacement  Meters",  First  Edition, 
September  1981  (Reaffirmed  May  1996); 


(2)  API  MPMS  Chapter  11.1,  Volume 
I,  "Table  5A-Generahzed  Crude  Oils  and 
JP-4,  Correction  of  Observed  API 
Gravity  to  API  Gravity  at  60''F"  and 
"Table  6 A — Generafized  Crude  Oils  and 
JP-4,  Correction  of  Volxune  to  60''F 
Against  API  Gravity  at  60°F"  (ANSI/ 
ASTM  D  1250-80)  (IP  200)  (API 
Standard  2540),  August  1980 
(Reaffirmed  October  1993);  and 

(3)  API  MPMS  Chapter  11.2.1, 
"Compressibility  Factors  for 
Hydrocarbons:  0-90°  API  Gravity 
Range",  First  Edition,  August  1984 
(Reaffirmed  November  1995). 

§  31 53.33    What  requirements  apply  to  the 
nMter  prover  I  use  to  determine  the  LACT 
composite  meter  (actor? 

You  must  ensure  that  the  meter 
prover  you  use  to  determine  the  LACT 
composite  meter  factor  has  a  certificate 
of  calibration  available  for  review  on 
site  that  shows — 

(a)  It  was  caUbrated  according  to  API 
standards  within  the  last — 

(1)  90  calendar  days  for  master 
meters; 

(2)  36  months  for  portable  tank  and 
pipe  provers;  or 

(3)  60  months  for  stationary  tank  and 
pipe  provers. 

(b)  The  certified  volume,  as 
determined  by  the  water  draw  method, 
if  the  meter  prover  is  a  pipe  or  tank 
prover;  or 

(c)  It  is  a  master  meter  and  has  an 
operating  factor  within  0.9900  to  1.0100 
and  had  five  consecutive  prover  runs 
within  0.0002. 
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§3153.34    When  must  I  detennine  ttM 
composite  meter  factor  for  my  LACT  meter? 

You  must  detennine  the  composite 
meter  factor  for  your  LACT  meter — 

(a)  hnmediately  after  you  install  or 
repair  it; 

(b)  Monthly,  if  more  than  100,000 
barrels  of  oil  per  month  are  measured 
through  the  LACT; 

(c)  Quarterly,  if  between  10,000  and 
100,000  barrels  of  oil  per  month  are 
measured  through  the  LACT;  or 

(d)  Semiannually,  if  less  than  10,000 
barrels  of  oil  per  month  are  measiued 
through  the  LACT. 

§3153.35    What  tolerance  does  BLM 
require  for  the  LACT  composite  meter 
factor? 

Your  composite  meter  factor  must  not 
change  more  than  ±0.0025  between 
provings. 

§3153.36    What  If  the  LACT  composite 
meter  factor  citanges  more  than  ±0.0025 
between  provings? 

If  the  LACT  composite  meter  factor 
changes  more  than  ±0.0025  between 
provings,  you  must  repair  or  replace  the 
meter  unless  you  can  justify  to  BLM  that 
the  composite  meter  factor  change  will 
not  affect  acciuate  oil  measiu^ment. 


§  31 53.37    What  notices  and  reports  must  I 
provide  to  BLM  at>out  operation  of  my  LACT 
system? 

(a)  You  must  notify  BLM.  orally  or  in 
writing,  within  five  business  days— 

(1)  Prior  to  proving  your  LACT  meter; 
and 

(2)  After  you  discover  failure  or 
malfunction  of  a  LACT  system 
component  that  adversely  affects 
acciu^te  oil  measurement. 

(b)  Within  10  business  days  after  a 
required  proving,  you  must  submit  to 
BLM  a  completed  meter  proving  report 
that  contains — 

(1)  The  information  shown  in  one  of 
the  model  forms  of  API  MPMS  Chapter 
12.2,  1996;  and 

(2)  Information  for  BLM  to  identify 
the  lease(s)  and  faciUty  your  LACT 
meter  services. 

§  3153.38    How  do  I  correct  volumes  if  my 
composite  meter  factor  changes  l>etween 
LACT  provings? 

(a)  If  your  composite  meter  factor 
changes  between  LACT  provings,  you 
must — 

(1)  Calculate  an  arithmetic  average  of 
the  new  and  previous  composite  meter 
factors  and  apply  it  to  the  volume 
metered  between  provings;  and 

(2)  Report  volume  corrections  as 
required  by  MMS  on  the  Monthly 
Report  of  Operations,  Form  MMS-3160. 

(b)  If  you  conduct  monthly  LACT 
proving,  you  must  make  the  required 


volume  correction  and  report  on  Form 
MMS-3160  for  that  month. 

Measurement  Tickets 

§3153.40    How  must  I  document  the  sale  or 
removal  of  oil  from  my  production  facility? 

(a)  Before  oil  is  removed  firom  your 
production  faciUty,  you  must  complete 
a  uniquely  numbered  measurement 
ticket  with  the  following  information — 

(1)  Information  to  identify  the  seller 
and  faciUty  from  which  you  are  selUng; 

(2)  Start  and  stop  totalizer  readings 
(for  LACT  units)  or  opening  and  closing 
gauge  readings,  oil  temperatures,  quality 
test  results,  and  the  total  volume  of  the 
oil  sold  (for  tank  gauging); 

(3)  Names  and  signatures  of  the 
gauger  and  the  operator's  representative 
(for  tank  gauging);  and 

(4)  Numbers  of  seals  removed  and 
installed. 

(b)  Maintain  measurement  tickets  and 
provide  them  to  BLM  when  requested. 

SubfMit  3154— Gas  Measurement 
Gas  Measurement 

§3154.10    How  do  I  measure  and  report 
gas  production  from  Federal  and  Indian 
lands? 


(a)  To  measure  and  report  gas 
production  from  Federal  and  Indian 
lands,  you  must  use  a  measurement 
system  that — 

(1)  Has  an  estabUshed  industry 
standard  (i.e.,  American  Petroleum 
Listitute  (API).  American  Gas 
Association  (AGA),  American  Society  of 
Testing  and  Materials  (ASTM), 
American  National  Standard  Institute 
(ANSI))  for  the  accuracy,  installation, 
operation,  and  maintenance  of  the 
meter; 

(2)  Is  designed,  installed,  operated, 
and  maintained  to — 

(i)  Follow  the  manufacturer's 
specifications  and  the  applicable 
industry  standard; 

(ii)  Achieve  an  overall  uncertainty  of 
±3  percent  of  reading,  or  better,  over  the 
normal  operating  range  of  the  meter; 
and 

(iii)  Provide  either  a  continuous 
mechanical  recording  or  an  electronic 
record  of  the  measiu^d  parameters  at  a 
sampling  interval  of  one  hour  or  less; 

(3)  Displays  all  measiued  parameters 
in  a  location  accessible  to  BLM  during 
normal  working  hours;  and 

(4)  Is  capable  of  being  calibrated  or 
proved  using  equipment  traceable  to 
national  standards. 

(b)  You  must  report  the  volume  of  gas 
that  you  produce  to  the  Minerals 
Management  Service  (MMS)  on  Form 
MMS-3160  under  the  regulations  in  30 
CFR  part  210.  For  reporting  purposes. 


you  must  use  a  base  pressure  of  14.73 
psia  and  a  base  temperature  of  60°  F; 
and 

(c)  You  may  estimate  the  amount  of 
gas  used  for  beneficial  purposes  using — 

(1)  The  equipment  manufacturer's 
specification  for  consumption; 

(2)  The  allocation  based  on  the  gas/oil 
ratio;  or 

(3)  Other  methods  acceptable  to  BLM. 
Orifice  Meter— Primary  Element 

§  3154.20    How  must  I  install,  operate,  and 
maintain  an  orifice  meter? 

(a)  Your  orifice  meter  must  meet  the 
specification  and  installation 
requirements  of — 

(1)  API  Manual  of  Petroleum 
Measurement  Standards  (MPMS) 
Chapter  14.3,  "Orifice  Metering  of 
Natural  Gas  and  Other  Related 
Hydrocarbon  Fluids",  Second  Edition, 
September  1985  (ANSI/API  2530),  if  it 
was  installed  before  (effective  date  of 
final  rule];  and 

(2)  API  MPMS  Chapter  14.3,  Part  2, 
"Specification  and  Installation 
Requirements",  Third  Edition,  February 
1991  (ANSI/ API  2530,  Part  2,  1991)  if  it 
was  installed  after  [effective  date  of  final 
rule]. 

(b)  If  your  orifice  meter  measures 
more  than  100  Mcf  of  gas  per  actual 
producing  day  on  a  monthly  basis  you 
must — 

(1)  Remove  and  inspect,  and  replace, 
if  necessary,  the  orifice  plate  at  least 
once  every  six  months;  and 

(2)  Use  a  continuous  temperature 
recorder  to  measure  the  flowing  gas 
temperatiue. 

(c)  If  your  orifice  meter  measiu^s  less 
than  100  Mcf  of  gas  per  actual 
producing  day  on  a  monthly  basis,  some 
requirements  in  this  subpart  may  be 
different  (see  §  3154.40). 

§  3154.21    How  must  I  determine  the 
volume  of  gas  that  passes  through  my 
orifice  meter? 

You  must  calculate  gas  volumes  that 
pass  through  your  orifice  meter  using 
the  flow  equations  specified  in  API 
MPMS  Chapter  14.3,  Part  3,  "Natural 
Gas  AppUcations".  Third  Edition. 
August  1992. 

Orifice  Meter— Secondary  Element 

§  3154.30    How  must  I  record  the 
differential  and  static  pressures  on  a  chart 
recorder? 

If  your  meter  measures  more  than  an 
average  of  100  Mcf  per  actual  producing 
day,  on  a  monthly  basis,  you  must — 

(a)  Maintain  the  differential  pressure 
in  the  upper  80  percent  of  the  chart, 
measiued  from  zero,  for  the  majority  of 
the  flowing  periods,  unless  well 
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conditions  (e.g.,  erratic  flow  patterns) 
will  not  permit  you  to  do  so;  and 

(b)  Maintain  tne  static  pressure  in  the 
upper  two  thirds  of  the  physical 
distance  on  the  chart,  measured  from 
zero,  for  the  majority  of  the  flowing 
periods. 

{31 54.31  What  additional  requirements 
must  I  foHow  wtten  using  electronic  flow 
computers  (EFC)? 

Your  EFC  must- 
la)  Ehsplay  the  instantaneous  values 
of  the  static  pressure,  differential 
pressure,  and  temperature;  and 

(b)  Have  a  back  up  power  device  to 
I  allow  the  EFC  to  retain  collected  data 
I  for  a  minimiun  of  35  calendar  days. 

{  31 54.32    How  must  I  calibrate  ttte 
secondary  element  of  an  orifice  nteter? 

(a)  Follow  the  recommended  practices 
I  for  on-site  calibrations  of  orifice  meters 

In  Section  1.14  of  the  API  MPMS. 
Chapter  20.1,  "Allocation 
Measurement",  First  Edition,  September 
1993  (API  MPMS  Chapter  20.1, 1993); 

(b)  In  addition  to  the  recommended 
test  points  in  Section  1.14  of  API  MPMS 
Chapter  20.1,  1993,  test  the  differential 

:  and  static  elements  at  100  percent  of  the 
element  range;  and 

(c)  Docvunent  the  calibration/ 

I  inspection  with  a  complete  report  of 
I  station  and  meter  data,  test  procedures, 
test  results,  corrective  actions,  involved 
persons,  dates,  and  signatures. 

§3154.33    When  must  I  calibrate  ttte 
secondary  element? 

(a)  You  must  calibrate  the  secondary 
element  when — 

I    (1)  You  install  it; 

(2)  After  you  make  any  repairs  to  it; 
and 

(3)  Quarterly,  if  your  meter  measures 
more  than  an  average  of  100  Mcf  per 
actual  producing  day,  on  a  monthly 
basis. 

(b)  Submit  a  copy  of  the  calibration 
report  to  BLM  within  five  business  days 
after  we  request  it. 

Orifice  Meters— Low  Volume 
Exemptions 

§  31 54.40    What  measurement  standards 
apply  if  I  use  an  orifice  meter  and  measure 
an  average  of  100  Mcf  of  gas,  or  less,  per 
producing  day  on  a  monthly  basis? 

If  you  use  an  orifice  meter  and 
measure  an  average  of  100  Mcf  of  gas, 
or  less,  per  producing  day  on  a  monthly 
basis — 

(a)  You  are  not  required  to  maintain 
yoiu  beta  ratio  within  the  range 
specified  in  ANSI/ API  2530,  Part  2, 
1991; 

(b)  You  are  not  required  to  measure 
flowing  gas  temperature  with  a 
continuous  temperature  recorder. 


Instead,  you  must  use  a  temperatiu^  that 
reasonably  represents  the  average 
flowing  temperature  of  the  gas  stream  in 
your  volume  calculations; 

(c)  You  may  record  the  differential 
pressiu^  on  any  portion  of  the  chart 
range  if  you  use  a  chart  recorder; 

(d)  You  may  record  the  static  pressure 
on  any  portion  of  the  chart  range  for  the 
majority  of  the  flowing  periods  if  you 
use  a  chart  recorder; 

(e)  You  are  not  required  to  inspect 
your  meter  tube  more  than  once  every 
six  years;  and 

(f)  You  are  not  required  to  calibrate 
yom-  meter  and  inspect  your  orifice 
plate  more  than  annually  unless  BLM 
requires  more  frequent  calibration  or 
inspection. 

Other  Metering  Systems 

§  3154.50  What  standards  must  i  follow  if 
I  measure  gas  by  a  metering  system  ottier 
than  an  orifice  meter? 

If  you  measure  gas  by  a  metering 
system  other  than  an  orifice  meter,  you 
must — 

(a)  Meet  the  requirements  of 
§3154.10; 

(b)  Use  a  system  that  either  directly 
measiu^s  the  temperature  of  the  gas 
stream  or  compensates  for  temperature; 
and 

(c)  Calibrate  or  prove  your  system 
semiannually  or  at  such  times  as  BLM 
otherwise  requires. 

Volume  Corrections 

§3154.60  How  do  I  correct  volumes  if  my 
meter  did  not  measure  accurately? 

(a)  If  a  meter  cafibration  or  proving 
shows  that  a  volume  error  occurred,  you 
must  correct  the  volume  back  to  when 
the  error  occurred,  if  knowm.  If  you  do 
not  know  when  the  error  occurred, 
correct  the  volume  for  the  last  half  of 
the  time  period  that  elapsed  since  the 
last  cahbration  or  proving; 

(b)  If  your  measuring  equipment  is  out 
of  service  or  malfunctions  so  that  you 
do  not  know  the  quantity  of  gas 
delivered,  you  must  estimate  the 
volume  by  the  most  accurate  method 
available;  and 

(c)  You  must  report  volume 
corrections  under  this  section  as 
required  by  MMS  on  Form  MMS-3160. 

Gas  Quality  Measurements 

§  31 54.70  How  do  i  determine  the  quality 
of  my  gas  stream? 

(a)  Conduct  a  test  to  determine  the 
specific  gravity  and  the  heating  value  of 
the  gas  stream  at  least  annually,  or  as 
otherwise  required  by  BLM.  Testing 
procedures  and  results  must  be 
provided  to  BLM  upon  request. 


(b)  Collect  a  gas  sample  at  the 
m^jesurement  point  on  the  lease  or  at 
another  location  BLM  approved. 

(c)  Follow  the  sample  collection  and 
handling  procedures  in  API  MPMS 
Chapter  14.1,  "Collecting  and  HandUng 
of  Natural  Gas  Samples  for  Custody 
Transfer",  Fourth  Edition,  August  1993. 

(d)  Determine  the  specific  gravity  of 
your  sample  by — 

(1)  Continuous  recording 
gravitometer;  or 

(2)  Compositional  analysis  through  at 
least  the  normal  hexane  (C*H'*) 
component  of  a  spot  or  cumulative  gas 
sample. 

|e)  Determine  the  heating  value  of 
your  sample  by — 

(1)  A  recording  calorimeter;  or 

(2)  Compositional  analysis  through  at 
least  the  normal  C*H'*  component  of  a 
spot  or  ciunulative  gas  sample. 

Subpart  3155 — Produced  Water 
Disposal 

Produced  Water  Disposal 

§  31 55.1 0  Why  must  I  ot>tain  approval  from 
BLM  to  dispose  of  water  produced  from  my 
lease? 

You  must  obtain  BLM's  approval  to 
dispose  of  water  produced  from  your 
lease  to  ensure  that — 

(a)  Disposal  of  produced  water  does 
not  adversely  affect  Federal  or  Indian 
lands  and  resources,  or  public  health 
and  safety; 

(b)  Removal  of  produced  water  from 
a  Federal  or  Indian  oil  and  gas  lease 
does  not  adversely  affect  Federal  or 
Irilian  lands  and  resources,  or  public 
health  and  safety;  and 

(c)  Facilities  used  for  the  disposal  of 
produced  water  are  authorized  and 
operating  in  compliance  with  the  terms 
of  their  permits. 

§  3155.1 1  When  do  i  need  BLM  approval  to 
dispose  of  produced  water? 

Except  for  the  conditions  described  in 
§  3155.12,  you  must  obtain  BLM's 
approval  before  you — 

(a)  Dispose  of  produced  water  from  a 
Federal  or  Indian  well  on  a  Federal  or 
Indian  lease; 

(b)  Remove  produced  water  from  a 
Federal  or  Indian  well  for  disposal — 

(1)  Off  of  the  lease  it  is  produced 
6x)m,  regardless  of  the  physical  location 
of  the  disposal  facility;  or 

(2)  On  State  or  privately  owned  land 
within  the  same  communitized  or 
unitized  area;  or 

(c)  Remove  produced  water  from  a 
communitized  or  imitized  private  or 
State  well,  if  disposal  occius  on  Federal 
or  Indifin  land  within  the  same 
communitized  or  unitized  area. 


66932 


Federal  Register / Vol.  63.  No.  232 /Thursday.  December  3,  1998 /Proposed  Rules 


S  3155.12    When  may  I  dispose  of  produced 
water  wrtthout  BLM  approval? 

BLM  approval  is  not  required  to 
dispose  of  produced  water  if  you — 

(a)  Inject  it  into  the  same  formation 
from  which  it  is  produced  as  part  of  an 
enhanced  recovery  project  approved  by 
BLM  or  Biueau  of  Indian  Affairs; 

(b)  Inject  it  into  an  approved  disposal 
well  on  the  same  Federal  or  Indian 
lease;  or 

(c)  Inject  it  or  dispose  of  it  in  the  same 
well  bore  and  formation  from  which  it 
is  produced. 

§3155.13    What  type  of  water  disposal  will 
BLM  allow? 

BLM  will  allow  water  disposal  by 
methods  including,  but  not  Hmited  to — 

(a)  Injection  into  the  subsurface; 

(b)  Discharge  into  Uned  or  unlined 
pits; 

(c)  Surface  discharge  under  a  National 
Pollution  Discharge  Elimination  System 
(NPDES)  permit: 

(d)  Discharge  to  commercial  pits  or 
open  top  tanks  designed  for  containing 
produced  water;  or 

(e)  Disposal  to  facilities  designed  to 
reuse  or  treat  produced  water. 

§3155.14    What  BLM  forms  and 
Environmental  Protection  Agency,  State  or 
Indian  Tribe  permits  must  I  submit  to  BLM 
It  I  plan  to  dispose  of  produced  water? 

(a)  When  BLM  approval  for  produced 
water  disposal  is  necessary  under 
§3155.11,  you  must  submit  a  Sundry 
Notice  and  Report  on  Wells  (SN),  Form 
3160—5,  or  other  filing  instrument 
acceptable  to  BLM,  that  describes  your 
disposal  method  and  location  of 
disposal  facihties. 

(b)  If  you  intend  to  dispose  of 
produced  water  vdthin  the  same  Federal 
or  Indian  lease  or  communitized  or 
unitized  area,  in  conjunction  with 
construction  of  disposal  facilities  on  a 
Federal  or  Indian  lease,  your  SN  must 
include  your  construction  plans 
following  the  additional  well  operation 
requirements  of  subpart  3145,  if  you 
intend  to — 

(1)  Convert  an  existing  well  to  an 
injection  well; 

(2)  Construct  an  earthen  pit  or  an 
NPDES  facihty;  or 

(3)  Construct  roads  or  pipeUnes. 

(c)  If  you  intend  to  dispose  of 
produced  water  within  the  same  Federal 
or  Indian  lease  or  communitized  or 
unitized  area,  in  conjunction  with 
drilling  a  new  well  or  reentering  an 
abandoned  well  on  a  Federal  or  Indian 
lease,  you  must  submit  an  Application 
for  Permit  to  Drill  or  Reenter  (APD), 
Form  3160-3,  following  the 
requirements  of  subpart  3145. 

(d)  You  must  obtain  a  right-of-way 
(R/W)  authorization  for  the  use  of  BLM 


lands  according  to  part  2800  of  this 
chapter  if  you — 

(1)  Drill,  convert,  construct  or  operate 
disposal  facihties,  or  construct  roads 
and  pipelines  off  of  your  lease  but  on 
BLM  managed  surface;  or 

(2)  Operate  disposal  facihties  on  your 
lease  where  you  dispose  of  produced 
water  from  operations  off  of  your  lease. 

(e)  You  may  attach  to  your  APD,  SN 
or  R/W  application  the  information  that 
you  prepare  to  obtain  an  Underground 
Ejection  Control  Permit  (UIC),  earthen 
pit  disposal,  or  NPDES  permit(s)  in  its 
original  form.  BLM  vdll  accept  this 
information  toward  fulfilling  the 
requirements  of  subpart  3145  and  this 
subpart. 

(0  Include  with  your  SN.  APD  or 
R/W  either— 

(1)  Copies  of  UIC.  earthen  pit.  or 
NPDES  permits  you  have  received  for 
the  disposal  facilities  you  intend  to  use; 
or 

(2)  The  location  of  these  existing  or 
proposed  disposal  facilities  and  their 
permit  name/number. 

(g)  You  may  use  the  APD  or  SN 
package  to  furnish  the  information  BLM 
requires  to  process  a  R/W  instead  of 
filing  a  R/W  plan  of  development.  If  you 
choose  this  option,  the  APD  or  SN  will 
serve  as  a  R/W  apphcation  even  though 
BLM  will  issue  two  separate  approval 
documents  (APD  or  SN  and  R/W  grant). 

(h)  If  your  proposal  involves  off-lease 
activities  on  surface  BLM  does  not 
manage,  you  must  contact  the 
appropriate  surface  management  agency 
or  surface  owner  for  surface  use  permits. 

(i)  Follow  the  requirements  of  subpart 
3145  for  drilling  and  additional  well 
operations  if  you  drill  or  convert  a  well 
under  a  BLM  R/W  grant. 

§  31 55. 1 5    What  additional  requirements 
must  I  follow  for  water  disposal  Into  pits? 
(a)  For  produced  water  disposal  into 
lined  and  unlined  pits,  you  must  submit 
to  BLM  information  on  the — 

(1)  Daily  quantity  of  water  you  plan 
to  dispose  of; 

(2)  Quality  of  the  produced  water, 
unless  specifically  waived  by  BLM  for 
lined  pits.  If  the  volume  of  produced 
water  disposed  of  does  not  exceed  more 
than  an  average  of  five  barrels  of 
produced  water  per  day,  based  on  the 
amount  of  produced  water  expected  per 
month,  you  are  not  required  to  submit 
a  water  quality  analysis  unless  BLM 
requests  it; 

(3)  Source  of  your  produced  water; 
and 

(4)  How  you  intend  to  handle 
emergencies,  if  BLM  requests  it. 

Cb)  Your  use  of  a  lined  pit  must  follow 
the  standards  in  this  paragraph  and  your 
application  must  show  how  you  will — 


(1)  Ensure  adequate  storage  capacity 
considering  chmatic  factors  that  affect 
fluid  levels; 

(2)  Ensure  stability  of  the  pit  and  its 
levees; 

(3)  hiclude  periodic  and  proper 
disposal  of  precipitated  solids; 

(4)  Use  an  impermeable  liner  that  will 
withstand  the  effects  of  weather, 
contained  liquids  and  solids,  and  other 
characteristics  of  your  site; 

(5)  Provide  safe  containment  of 
produced  water,  and  associated  liquids 
and  solids,  to  prevent  pit  leakage  and 
contamination  of  soils,  surface  waters, 
groundwater  and  intermittent  drainage; 

(6)  Prevent  discharges  of  liquid 
hydrocarbons  to  the  pit; 

(7)  Prevent  access  by  hvestock  and 
wildhfe,  unless  otherwise  approved  by 
BLM,  the  surface  management  agency. 
Indian,  or  private  surface  owner; 

(8)  Deter  entry  by  birds,  if  hquid 
hydrocarbons  discharge  to  the  pit  or  if 
water  contained  in  the  pit  could  injure 
birds;  and 

(9)  Include  a  leak  detection  system 
that  adequately  detects  leakage,  and 
plans  to  monitor  it. 

(c)  Yoxu:  use  of  unlined  pits  must 
follow  all  of  the  objectives  for  lined  pits 
except  for  paragraphs  (b)(3),  (b)(4),  and 
(b)(9)  of  this  section,  and  your 
application  must  show  how  you  will 
meet  these  conditions. 

§  31 55. 1 6    When  may  I  use  an  unlined  pit 
for  produced  water  disposal? 

You  may  use  an  unlined  pit  for 
produced  water  disposal,  if  you  can 
meet  the  requirements  of  §  3155.15(c), 
and  you  can  demonstrate  to  BLM  in 
your  apphcation  that  your  produced 
water — 

(a)  Is  of  equal  or  better  quality  than 
existing  surface  and  subsurface  water 
sources,  and  State  or  Federal  water 
quahty  standards,  including  standards 
for  toxic  constituents; 

(b)  Will  primarily  be  used  for 
beneficial  purposes,  such  as  irrigation, 
hvestock,  or  wildlife,  and  meets 
minimum  water  quality  standards  for 
such  uses; 

(c)  Will  not  exceed  an  average  of  five 
barrels  of  produced  water  per  day  based 
on  the  amount  of  produced  water 
expected  per  month;  or 

(d)  Will  not  degrade  the  quality  of 
surface  or  subsurface  waters,  and  soils 
in  the  area. 

§  31 55.1 7    if  the  quantity  and  quality  of  my 
produced  water  changes,  do  I  need  a  new 
approval  from  BLM  to  continue  using  an 
unlined  pit? 

You  must  submit  an  amended 
proposal  for  BLM's  approval  if  your 
produced  water  does  not  satisfy  the 
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standard  used  to  obtain  the  original 
approval  to  use  an  unlined  pit. 

§3155.18    What  must  I  submit  to  BLM  for 
surface  discharge  tttat  requires  NPDES 
permit? 

For  surface  discharge  that  requires  a 
NPDES  permit  you  must  submit  to 
BLM— 

(a)  A  SN,  Form  3160-5,  including  a 
description  of  site  facilities; 

(b)  A  current  water  quality  analysis; 

(c)  Your  plans  for  surface  use  from  the 
origin  of  the  produced  water  to  the 
point  of  discharge; 

(d)  A  copy  of  the  NPDES  permit  or  the 
location  of  the  existing  or  proposed 
NPDES  facility  and  its  permit  name  or 
number;  and 

(e)  Information  that  supported 
obtaining  the  NPDES  permit,  if  BLM 
requests  it. 

1 13155.19    What  If  the  EPA,  State,  or  Indian 
I  Tribe  cancels  or  suspends  the  permit  for  a 
disposal  facility  I  am  using? 

If  the  EPA,  State,  or  Indian  Tribe 
cancels  or  suspends  the  permit  for  a 
disposal  facility  you  are  using,  BLM  will 
terminate  your  water  disposal  permit 
immediately  and  you  must  submit  a 
new  proposal  to  BLM. 

Subpart  3156 — Spills  and  Accidents 

Spills  and  Accidents 

§3156.10    What  action  must  i  take  after  an 
accident  or  spill  that  involves  Federal  or 
Indian  production? 

After  an  accident  or  spill  that  involves 
Federal  or  Indian  production — 

(a)  Take  immediate  corrective  actions 
to  control  the  spill  or  accident;  and 

(b)  Report  spills  and  accidents  to  BLM 
that  could  affect  the  public  health  and 
safety  or  adversely  affect  lease  or  off- 
lease  resources  to — 

(1)  Allow  BLM  to  determine  if — 

(i)  Your  loss  of  oil  or  gas  is  subject  to 
royalty  collection; 

(ii)  Corrective  orders  are  needed;  or 
\      (iii)  A  contingency  plan  is  needed  to 
address  potential  future  events. 

(2)  Provide  BLM  the  opportunity  to 
approve  your  reclamation  and 
remediation  plans  and  monitor  the 
results  of  these  operations. 

§  3156.1 1    How  soon  after  a  spill  or 
accident  must  I  report  it  to  BLM? 

You  must  notify  BLM  within  24  hours 
of- 

j      (a)  Oil  and  saltwater  spills  that 
[  individually  or  in  combination  result  in 
the  discharge  of  100  or  more  barrels  of 
liquid  during  a  single  event; 

(b)  Equipment  failvires  or  other 
accidents  that  release  500  Mcf  or  more 
of  gas; 


(c)  Any  fire  that  consumes  volumes  in 
the  ranges  described  in  paragraphs  (a)  or 
(b)  of  this  section; 

(d)  Any  spill,  venting,  or  fire, 
regardless  of  the  volume  involved, 
which  occiu-s  in  or  near  a  sensitive  area, 
such  as  parks,  recreation  sites, 
threatened  and  endangered  species 
habitat,  riparian  areas,  water  bodies,  or 
luban  or  suburban  areas; 

(e)  Each  accident  that  involves  a 
major,  life-threatening,  or  fatal  injury; 

(f)  Every  time  loss  of  well  control 
occurs;  or 

(g)  Releases  of  hazardous  substances 
of  a  quantity  that  is  reportable  under 
Environmental  Protection  Agency 
regulations  at  40  CFR  part  302. 

§3156.12    When  must  I  submit  a  written 
report  on  spills  and  accidents  to  BLM? 

You  must  submit  a  written  report  to 
BLM  within  10  business  days,  or  such 
longer  period  BLM  may  approve,  for 
events  listed  in  §  3156.11  and  for — 

(a)  Spills  that  individually  or 
collectively  involve  between  10  and  100 
barrels  of  liquid  during  a  single  event; 

(b)  Releases  that  involve  between  50 
and  500  Mcf  of  gas;  and 

(c)  Fires  that  consimie  volumes  in  the 
ranges  described  in  paragraphs  (a)  and 
(b)  of  this  section. 

§  31 56.1 3    What  must  I  include  in  my  report 
of  a  spill  or  accident? 

(a)  In  addition  to  a  description  of  the 
facility  involved,  the  applicable  lease 
name  or  number  and  your  official 
contact  for  the  event,  your  report  to 
BLM  of  a  spill  or  accident  must 
include — 

(1)  When  and  where  the  spill  or 
accident  occurred; 

(2)  Whether  sensitive  areas  are 
affected; 

(3)  The  direct  and  indirect  causes  of 
the  event; 

(4)  An  estimate  of  volumes  of  material 
discharged  and  lost; 

(5)  A  description  of  any  injuries, 
damage,  or  contamination; 

(6)  What  you  or  response  teams  are 
doing  to  control  and  clean  up  the  spill 
or  accident,  including  using  emergency 
pits; 

(7)  Your  plans  for  reclaiming  or 
remediating  areas  affected  by  the  spill  or 
accident;  and 

(8)  Your  plans  to  prevent  a  repeat  of 
the  incident. 

(b)  If  BLM  requests  it,  you  must  also 
submit  a — 

(1)  Copy  of  the  Spill  Prevention 
Control  and  Countermeasure  Plan 
required  by  the  Environmental 
Protection  Agency  according  to  the 
regulations  at  40  CFR  part  112,  or  a   - 
contingency  plan  that  completely 


describes  your  plans  to  prevent  and 
control  future  occiurences;  and 

(2)  Reclamation  or  remediation  plan 
that  follows  the  requirements  for 
additional  well  operations  in  subpart 
3145. 

§3156.14    When  must  I  submit  foiiow-up 
wfftttan  reports  to  BLM  about  a  spill  or 
accident? 

You  must  submit  follow-up  written 
reports  of  a  spill  or  accident  if — 

(a)  You  do  not  docimient  clean  up  in 
the  first  report  you  submit; 

(b)  BLM  requests  additional  reports  to 
monitor  ongoing  efforts  to  control  or 
investigate  a  spill  or  an  accident;  or 

(c)  BLM  requests  additional  reports  to 
document  progress  and  completion  of 
reclamation  or  remediation. 

Subpart  3159— Well  At>andonment 

Temporary  Abandonment 

§  3159.10    How  do  I  obtain  BLM  approval  to 
temporarily  abandon  all  or  a  portion  of  a 
Federal  or  Indian  wmII? 

You  must — 

(a)  Receive  BLM  approval  before  you 
temporarily  abandon  all  or  a  portion  of 
a  well  for  more  than  30  calendar  days; 

(b)  Submit  an  application  for 
temporary  abandonment  of  a  well  to 
BLM  on  Simdry  Notices  and  Reports  on 
Wells  (SN)  Form  3160-5.  hi  it  you 
must — 

(1)  Explain  the  reasons  for 
temporarily  abandoning,  rather  than 
permanently  abandoning,  utilizing,  or 
producing  your  well  or  zone;  and 

(2)  Describe  your  plans  for  securing 
the  wellbore  and  describe  any 
additional  surface  disturbance  or  partial 
reclamation  not  previously  approved  in 
your  ApphcaUon  for  Permit  to  Drill  or 
Deepen  (APD);  and 

(c)  If  your  well  is  located  on  Forest 
System  lands,  follow  the  requirements 
of  §  3145.11(a). 

§  3159.1 1    How  do  i  temporarily  at>andon  a 
well? 

You  must  design  and  perform  your 
temporary  abandorunent  using 
acceptable  industry  practices  so  that — 

(a)  It  does  not  prevent  proper 
permanent  abandonment; 

(b)  The  well  bore  or  zone(s)  is  secured 
to  prevent  fluid  migration  within  or  out 
of  the  well  bore;  and 

(c)  The  wellhead  is  secured  at  the 
surface,  as  appropriate. 

Permanent  Abandonment 

§  31 59.20    When  must  I  permanently  plug 
and  abandon  my  well? 

(a)  You  must  promptly  plug  and 
abandon  each  well  you  operate  in  which 
oil  or  gas  is  no  longer  capable  of  being 
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produced  in  paying  quantities,  unless 
BLM  approves  your  well  for  some  other 
use  or  delays  your  permanent 
abandonment. 

(b)  You  must  have  BLM  approval 
before  you  begin  plugging  operations  on 
your  well. 

(c)  BLM  may  approve  temporary 
abandonment  and  delay  the  permanent 
abandonment  of  your  well  for  up  to  12 
months. 

(d)  BLM  may  approve  additional 
delays,  up  to  12  months  for  each  delay 
approved,  if  BLM  determines  that 
additional  delays  are  in  the  interest  of 
conservation. 

(e)  BLM  will  require  you  to  post 
additional  bond  in  accordance  with 
§§3107.55  and  3107.56,  as  a  condition 
of  delaying  permanent  abandonment  of 
yoiu-  well. 

§  31 59.21    How  do  I  obtain  BLM  approval  to 
pennanently  plug  and  abandon  my  w«ll? 

(a)  You  must  submit  to  BLM  a  Notice 
of  Intent  to  Abandon  (NIA)  on  a  SN,  that 
describes  the — 

(1)  Current  downhole  condition  of 
your  well,  if  you  have  not  already 
provided  it  to  BLM; 

(2)  Type,  size,  and  placement  of  plugs 
you  proposed  for  use  in  your  well  to 
isolate  zones  of  concern  and  protect 
surface  and  subsurface  useable  waters; 

(3)  Casing  you  will  recover  from  youir 
well; 

(4)  Cement  slurry  design,  including 
necessary  additives  for  specific 
downhole  conditions;  and 

(5)  Methods  you  will  use  to  maintain 
well  control  of  your  well  when  you 
anticipate  high  pressure  or  hydrogen 
sulfide. 

(b)  Unless  BLM  previously  approved 
the  following  activities  in  your  APD, 
your  NL\  must  also  describe — 

(1)  How  you  wrill  handle  and  dispose 
of  pit  and  other  wastes; 

(2)  When  and  how  you  will  remove 
structures,  equipment,  and  other 
materials; 

(3)  When  you  will  schedule  dirtwork 
and  seeding;  and 

(4)  How  you  will  address  any  special 
aspect  of  reclamation,  such  as 
recontouring  and  requirements  of 
surface  management  agencies  or  private 
surface  owners. 

(c)  If  the  well  you  propose  to  plug  and 
abandon  is  located  on  National  Forest 
System  lands,  you  must  comply  with 
apphcable  Forest  Service  requirements; 
and 

(d)  BLM  may  orally  approve  a  request 
to  begin  plugging  dry  holes  or  drilhng 
failures  in  emergency  situations.  You 
must  submit  an  NIA  to  BLM  within  five 
business  days  to  confirm  the  oral 
approval. 


§3159.22    How  must  I  pennanentty  plug 
and  abandon  a  well? 

To  permanently  plug  and  abandon  a 
well,  you  must — 

(a)  Design  and  perform  your  plugging 
operations  according  to  the  standards  in 
Section  2  of  American  Petroleum 
Institute's  (API)  BulleUn  E3.  "Well 
Abandonment  and  Inactive  Well 
Practices  for  U.S.  Exploration  and 
Production  Operations,  Environmental 
Guidance  Document",  First  Edition, 
January  1993,  to — 

(1)  Protect  or  isolate  all  formations 
containing  useable  quality  water; 

(2)  Prevent  fluid  and  gas  migration 
within  and  out  of  the  well  bore;  and 

(3)  Protect  all  prospectively  valuable 
deposits  of  oil,  gas,  geothermal 
resources,  or  other  minerals; 

(b)  Use  a  minimum  of  10  percent 
excess  cement  per  1000  feet  of  depth  for 
each  plug  placed  in  the  well; 

(c)  Use  a  minimum  of  25  sacks  of 
cement  for  any  plug  placed  through 
tubing,  except  for  the  surface  plug; 

(d)  Fill  each  of  the  intervals  between 
plugs  with  a  fluid  of  sufficient  density 
to  prevent  formation  fluid  from  entering 
the  wellbore  and  to  prevent  plug 
movement; 

(e)  Test  for  placement  of  critical 
plugs; 

(f)  Reclaim  the  distiorbed  surface  in  a 
timely  manner  according  to  your 
approved  reclamation  plan  and  comply 
writh  §§  3145.11,  3145.13,  3145.14, 
3145.15.  and  3145.55;  and 

(g)  Permanently  inscribe  the  operator 
name,  lease  identification,  well  name/ 
number  and  legal  location  on  the 
permanent  well  marker  (for  wells  cut  off 
below  ground  level  only  the  lease 
identification  and  well  name/number 
must  be  inscribed  on  the  cover  plate). 
The  well  marker  should  be  of  size  and 
design  so  as  not  to  be  visually  intrusive 
and  must  be  securely  attached  to  the 
well. 

§  31 59.23    When  must  I  test  plug 
placement? 

You  must  perform  a  plug  placement 
test  by  tagging  the  plug  with  the 
working  pipe  string  or  other  method 
BLM  approved  when — 

(a)  The  cement  plug(s)  is  the  only 
isolating  medium  for  a  usable  water 
zone  or  a  prospectively  valuable  mineral 
deposit  and  the  fluid  level  will  not 
remain  static;  or 

(b)  Plug  integrity  is  questionable. 

§3159.24    What  must  I  do  If  the  surface 
owner  or  surface  management  agency 
requests  that  I  convert  a  well  I  plan  to  plug 
and  at>andon  Into  a  water  well? 

If  the  surface  owoier  or  surface 
management  agency  requests  that  you 


convert  a  well  you  plan  to  plug  and 
abandon  into  a  water  well — 

(a)  The  surface  owner  or  surface 
managing  agency  must  notify  BLM  in 
writing  that  it  wrill  assume 
responsibihty  for  the  portion  of  the  well 
bore  used  for  the  water  well; 

(b)  You  must  not  begin  any  action  to 
convert  to  a  water  well  until  BLM 
approves  your  NIA  application;  and 

(c)  You  may  perform  the  additional 
work  needed  to  complete  the  conversion 
to  a  water  well  by  an  agreement  between 
you  and  the  surface  owner  or  surface 
managing  agency,  but  at  a  minimum  you 
must — 

(1)  Plug  your  well  from  total  depth  to 
the  base  of  the  usable  water  zone;  and 

(2)  Complete  reclamation  of  the 
disturbed  area  as  approved. 

§  3159.25    What  If  my  approved  plans  for 
well  abandonment  change  after  I  receive 
BLM  approval? 

You  must  request  approval,  either 
orally  or  by  SN.  before  performing  any 
changes  from  your  approved  plan.  If 
BLM  gives  you  oral  approval,  you  must 
document  the  changes  on  the 
Subsequent  Report  of  Abandonment 
(SRA).  SN  Form  3160-5.  as  required  in 
§  3159.26(a). 

§  3159.26    What  must  I  submit  to  BLM  after 
I  permanently  abandon  my  well  and 
complete  reclamation  measures? 

After  you  permanently  abandon  your 
well  and  complete  reclamation 
measures,  you  must — 

(a)  Submit  the  SRA  to  BLM  within  30 
calendar  days  afler  you  complete  well 
plugging  operations.  The  SRA  must 
document  in  detail  the  plugging 
process,  including  any  changes  BLM 
approved  orally; 

(b)  Document  the  estimated  timetable 
for  completing  recontouring  and 
reclamation  procedures  on  the  SRA;  or 

(c)  Submit  a  separate  Final 
Abandorunent  Notice  (FAN)  on  a  SN 
when  you  complete  all  reclamation  and 
the  site  is  ready  for  final  inspection. 

12.  Revise  part  3160 — Onshore  Oil 
and  Gas  Operations  to  read  as  follows: 

PART  3160— OIL  AND  GAS 
INSPECTION  AND  ENFORCEMENT 

Subpart  3161— Inspections 
Inspections 

o©C. 

3161.10  Will  BLM  inspect  my  operations  on 
Federal  and  Indian  leases? 

3161.11  Who  may  inspect  my  lease 
operations? 

3161.12  Can  BLM  inspect  motor  vehicles 
that  transport  oil  produced  from  or 
allocated  to  my  Federal  or  Indian  lease? 


Subpart  3162 
Enforcement 


Gvil  Penalti' 
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1  of  the  well 


serations  on 
ase 


Subpart  31 62— Enforcement 
Enforcement 

3162.10    What  action  will  BLM  take  if  I  do 
not  comply  with  applicable  laws,  the 
regulations  in  this  part,  the  terms  of  any 
lease  or  permit,  or  the  requirements  of 
any  notice  or  order? 

J162.ll     How  will  BLM  notify  me  of 
violations  and  enforcement  actions? 

3162.12    May  BLM  shut  down  my 
operations  for  any  violation? 

Subpart  3163— Assessments 

Assessments 

3163.10  Will  BLM  assess  me  if  I  do  not 
correct  a  violation? 

3163.11  What  violations  will  subject  me  to 
an  immediate  assessment? 

3163.12  May  BLM  reduce  assessments? 

3163.13  Under  what  circumstances  will 
BLM  enter  my  lease  to  correct  violations? 

3163.14  May  BLM  charge  me  for  any  loss  or 
damage  that  results  from  mjy 
noncompliance? 

Subpart  3164— CMI  Penalties 

Civil  Penalties 

13164.10    What  civil  penalties  may  BLM 
assess? 

3164.11  Will  BLM  notify  me  if  I  do  not 
comply  with  any  statute,  regulation, 
order,  Notice  to  Lessee,  lease,  or  permit 
relating  to  my  obligations  under  this 
part? 

3164.12  What  must  I  do  after  I  receive  an 
Incident  of  Noncompliance  notice  (INC)? 

3164.13  Are  there  any  violations  for  which 
I  will  be  subject  to  an  immediate 
penalty? 

$164.14    What  action  will  BLM  take  if  I  do 
not  correct  the  violations  listed  in 
§3164.13? 

3164.15  May  BLM  reduce  the  amount  of 
proposed  civil  penalties? 

3164.16  May  I  request  a  hearing  on  the 
record  if  I  am  served  with  an  INC  for  a 
serious  violation? 

3164.17  If  I  request  a  hearing  on  the  record, 
do  penalties  accrue? 

■  3164.18    If  I  requested  a  hearing  on  the 
record  under  §  3164.12(a)(3)  or 
§  3164.16,  may  I  appeal  that  decision? 

3164.19  If  I  requested  a  hearing  under 

§  3164.12  or  §  3164.16,  may  I  appeal  a 
final  order  to  a  U.S.  District  Court? 

Payment  of  Assessments  and  Civil  Penalties 

3164.20  When  must  I  pay  assessments  and 
civil  penalties  under  the  regulations  in 
this  subpart? 

3164.21  What  if  I  do  not  pay,  or  I  imderpay, 
an  assessment  or  civil  penalty? 

[  3164.22    Will  BLM  require  me  to  pay  both 

assessments  and  civil  [penalties? 
3164.30    If  I  violate  the  regulations  in  this 
part,  am  I  liable  for  both  civil  and 
criminal  penalties? 

Authority:  25  U.S.C.  396d  and  2107;  30 
U.S.C  189,  306,  359,  and  1751;  and  43  U.S.C 
1732(b),  1733  and  1740. 


Subpart  3161— Inspections 

Inspections 

§  31 61 .1 0    Will  BLM  inspect  my  operations 
on  Federal  and  Indian  leases? 

BLM  will  inspect  your  lease  to  ensure 
your  operations  comply  vnth — 

(a)  Applicable  laws  and  regulations; 

(b)  Teims  of  the  lease; 

(c)  Terms  and  conditions  of  permits 
and  other  approvals; 

(d)  Notices  to  Lessees;  and  (e)  Written 
orders  or  other  BLM  instructions. 

§3161.11    Who  may  inspect  my  lease 
operations? 

(a)  You  must  allow  authorized, 
properly  identified  representatives  of 
the  Secretary  and  BLM  access  to  your 
lease  sites,  seciu«d  facilities,  and 
records,  without  advance  notice,  to 
conduct  inspections  and  investigations. 

(b)  For  the  purpose  of  making  any 
inspection  or  investigation,  authorized, 
properly  identified  representatives  of 
the  Secretary  and  BLM  may  have  access 
to  any  site  where  you  store  oil  and  gas 
that  was  produced  from  or  allocated  to 
Federal  or  Indian  leases. 

§3161.12    Can  BLM  Inspect  motor  vehicles 
that  transport  oil  produced  from  or 
allocated  to  my  Federal  or  Indian  lease? 

(a)  On  any  lease  site  on  Federal  or 
Indian  lands,  an  authorized,  properly 
identified  representative  of  the 
Secretary  or  BLM  may  stop  and  inspect 
any  motor  vehicle  (see  30  U.S.C.  1718). 
which  he  or  she  has  probable  cause  to 
believe  is  carrying  oil  either  produced 
from  or  allocable  to  a  Federal  or  Indian 
lease,  to  determine  whether  the  driver 
has  the  dociunentation  required  by 
§3152.70. 

(b)  Off  your  lease  site,  an  authorized, 
properly  identified  representative  of  the 
Secretary  or  BLM,  accompanied  by  a 
law  enforcement  officer,  or  a  law 
enforcement  officer  alone,  may  stop  and 
inspect  any  motor  vehicle  (see  30  U.S.C. 
1718),  which  he  or  she  has  probable 
cause  to  believe  is  carrying  oil  either 
produced  from  or  allocable  to  a  Federal 
or  Indian  lease,  to  determine  whether 
the  driver  has  the  docimientation 
required  by  §3152.70. 


Subpart  3162- 
Enforcement 


Enforcement 


(1)  Notify  you  of  the  violation  unless 
immediate  action  is  warranted  under 
§3162.12 

(2)  Give  you  a  reasonable  period  to 
correct  the  violation.  The  period  BLM 
allows  you  to  comply  will  depend  on 
the  seriousness  of  the  violation;  and 

(3)  Take  other  enforcement  actions  as 
described  in  this  part  to  ensure  you 
correct  the  violation. 

(b)  If  you  discover  and  report  a 
violation  to  BLM,  we  wrill  confirm  your 
report  in  writing  and  establish  a 
reasonable  period  to  correct  it. 

(c)  BLM  will  extend  the  compliance 
period  if  you  provide  acceptable 
justification  for  an  extension  before  the 
end  of  the  compUance  period. 

§3162.11    How  will  BLM  notify  me  of 
violations  and  enforcement  actions? 

(a)  BLM  will  notify  you  of  any 
requirements  or  enforcement  actions — 

(1)  Verbally,  followed  in  writing;  or 

(2)  In  writing,  delivered  by  registered 
mail  or  by  personal  service. 

(b)  You  are  served  with  notice  on  the 
date  you  receive  written  notice  from 
BLM,  or  within  seven  business  days 
after  BLM  mails  it  to  your  last  known 
address  in  BLM  records,  whichever  is 
earUer. 

§3162.12    May  BLM  shut  down  my 
operations  for  any  violation? 

(a)  BLM  may  require  you  to  shut 
down  your  operations  if — 

(1)  You  are  not  in  compliance  with 
arvy  requirements  of  §3163.11  (a) 
through  (e);  or 

(2)  Continued  operations  could  have 
an  inmiediate,  substantial  and  adverse 
impact  on  pubfic  health  and  safety,  the 
environment,  production  accountabiUty. 
or  royalty  income. 

(b)  BLM  may  require  you  to  shut 
down  your  operations  only  after  giving 
you  written  notice  imder  §  3162.11, 
except  in  emergencies,  in  which  case 
BLM  may  require  you  to  shut  down 
ycAir  operations  immediately  without 
notice. 

(c)  You  must  not  resume  operations 
without  BLM  approval. 

Subpart  3163— Assessments 
Assessments 


§3162.10    What  action  will  BLM  taice  if  I  do 
not  comply  with  applicable  laws,  the 
regulations  in  this  part,  the  terms  of  any 
lease  or  permit,  or  the  requirements  of  any 
notice  or  order? 

(a)  If  you  failed  to  comply  with 
applicable  laws,  the  regulations  in  this 
part,  the  terms  of  any  lease  or  permit,  or 
the  requirements  of  any  notice  or  o<tier, 
BLM  will— 


§3163.10    Will  BLM  assess  me  If  I  do  not 
correct  a  violation? 

Except  as  provided  in  §3163.11,  if 
you  do  not  correct  a  violation  within  the 
time  BLM  gives  you  to  correct  it  under 
§3162.10— 

(a)  BLM  will  assess  you  up  to  $250 
per  day  for  each  day  each  violation 
continues,  beginning  on  the  first  day 
after  the  end  of  the  compliance  period 
and  ending  when  the  violation(s)  is 
corrected;  and 
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(b)  You  may  be  liable  for  proposed 
civil  penalties  under  subpart  3164. 


§  3163.1 1    What  violations  will  subject  me 
to  an  Immediate  assessment? 

BLM  will  immediately  charge  you  the 
indicated  assessment  upon  discovery  of 


each  of  the  following  violations, 
regardless  of  when  the  violation  actually 
occurred  and  whether  you  subsequently 
correct  the  violation — 


If  you — 


(a)  Fail  to  Install  tjlowout  preventer  or  equivalent  well  control  equip- 
ment, as  required  by  ttie  approved  drilling  or  operating  plan. 

(b)  Begin  drilling  operations  without  approval 

(c)  Disturb  the  surface,  regardless  of  surface  ownership,  without 
approval  to  conduct  operations  for  Federal  or  Indian  wells. 

(d)  Begin  plugging  and  abandonnnent  operations  without  approval 

(e)  Commingle  production  from  different  formations,  leases, 
communitized  areas,  units,  and/or  unit  participating  areas  wittiout 
BLM  approval. 

(f)  Have  been  cited  for  ttie  same  type  of  violation  four  times  on  the 
same  lease  within  a  12  month  period. 

(g)  Destroy  or  remove  a  Federal  seal  without  approval  

(h)   Fail  to  notify   BLM  of  HjS  concentrations  as  required  by 

§3151.20. 


The  assessment  amount  is — 


$5,000. 

10,000. 
5,000. 

2,500. 
500. 


500  for  the  fifth  and  each  subsequent  violation  within  12  monttis. 

500. 
500. 


§3163.12    May  BLM  reduce  assessments? 

BLM  may  waive  or  reduce 
assessments  authorized  under  this 
subpart.  You  must  submit  to  BLM 
written  justification  why  your 
assessment  should  be  reduced  within  30 
calendar  days  after  you  receive  notice  of 
the  assessment. 

§3163.13    Under  what  circumstances  will 
BLM  enter  my  lease  to  correct  violations? 

(a)  When  necessary  for  comphance, 
BLM  may  occupy  your  lease  and 
perform,  or  have  performed,  operations 
that  you  were  directed  in  writing  to 
perform,  at  your  risk  and  expense. 

(b)  BLM  will  charge  you  for  the  actual 
cost  of  performing  the  work,  plus  an 
additional  25  percent  for  administrative 
costs. 

§  31 63. 1 4    May  BLM  charge  me  for  any  loss 
or  damage  that  results  from  my 
noncompliance? 

BLM  will  charge  you  the  value  of  any 
actual  loss  or  damage  that  results  from 
your  noncompliance. 

Subpart  3164— Civil  Penalties 
Civil  Penalties 

§3164.10    What  civil  penalties  may  BLM 
assess? 

BLM  may  assess  civil  penalties  under 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 
1719).  These  civil  penalties  are  in 
addition  to  any  assessment  you  may  be 
hable  for  under  subpart  3163. 


§3164.11    Will  BLM  notify  me  if  i  do  not 
comply  with  any  statute,  regulation,  order, 
Notice  to  Lessee,  lease  term,  or  permit 
relating  to  my  obligations  under  this  part? 

(a)  If  you  do  not  comply  with  any 
statute,  regulation,  order.  Notice  to 
Lessee,  lease  term,  or  permit  relating  to 
yoiu-  obhgations  under  this  part,  BLM 
may  issue  a  Notice  of  hicident  of 
Noncompliance,  Form  3160-9  (INC). 

(b)  BLM  must  serve  the  INC  by 
personal  service  by  an  authorized  BLM 
representative  or  by  registered  mail. 
Service  by  registered  mail  occius  when 
received  or  seven  business  days  after  the 
date  it  is  mailed,  whichever  is  earlier. 

(c)  The  notice  will  set  out  the — 

(1)  Violation  and  the  remedial  action 
required; 

(2)  Amoimt  of  the  penalty  apphcable 
for  each  day  the  violation  continues; 
and 

(3)  Length  of  time  for  which  the 
penalty  will  be  assessed. 

§  3164.12    What  must  I  do  after  I  receive  an 
Notice  of  Incident  of  Noncompliance  (INC)? 

(a)  When  BLM  issues  you  an  INC 
under  this  subpart — 

(1)  You  must  correct  the  violation 
within  20  calendar  days  (or  such  longer 
time  as  the  notice  specifies)  from  the 
date  that  the  notice  is  served,  or  you  are 
liable  for  a  penalty  of  up  to  $500  per 
violation  for  each  day  the  violation 
continues,  dating  from  the  date  you 
were  served  notice; 

(2)  You  must  correct  the  violation 
within  40  calendar  days  (or  such  longer 


time  as  the  notice  specifies)  from  the 
date  that  the  notice  is  served,  or  you  are 
liable  for  a  penalty  of  up  to  $5,000  per 
violation  for  each  day  the  violation 
continues,  dating  from  the  date  you 
were  served  notice;  or 

(3)  If  you  do  not  correct  the  violation 
within  20  calendar  days  (or  such  longer 
time  as  the  notice  specifies)  from  the 
date  that  the  notice  is  served,  you  may, 
by  that  date,  request  a  hearing  on  the 
record  by  filing  a  written  request  with 
the  Hearings  Division  (Departmental), 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arhngton,  Virginia  22203. 

(b)  If  you  correct  the  violation  within 
20  calendar  days  (or  such  longer  time  as 
the  notice  specifies)  from  the  date  that 
the  notice  is  served,  BLM  will  not  assess 
penalties  under  this  subpart  and  you  are 
not  entitled  to  a  hearing  on  the  record 
provided  for  in  paragraph  (a)(3)  of  this 
section.  You  may  appeal  the  INC  or 
other  disputed  BLM  decision  or  order 
under  §3101.22. 

§  3164.13  Are  there  any  violations  for 
which  I  will  be  subject  to  an  immediate 
penalty? 

BLM  may  issue  you  an  INC  for  a 
serious  violation.  You  will  receive 
notice  in  the  same  manner  as  §  3164.11. 
Penalties  for  serious  violations  begin  to 
accrue  on  the  date  the  violation 
occurred  according  to  the  following 
table- 


Violation 


(a)  Any  person  transjwrting  oil  from  your  lease  who  does  not  permit  BLM  to  review  the  documentation 
required  urxjer  §3152.70. 

(b)  You  or  your  representative  fails  or  refuses  to  allow  lawful  entry  or  inspection 

(c)  You  knowingly  or  willfully  fail  to  notify  BLM  before  the  fifth  business  day  after  yourwell  beoins  di^o- 
duction  or  resumes  production  after  being  off  production  for  more  than  90  calendar  days 


Civil  penalty  amount 


Up  to  $500  per  violation  per  day. 

Up  to  $10,000  per  violation  per  day. 
Up  to  $10,000  per  violation  per  day. 
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Violation 


Civil  penalty  amount 


(d)  You  or  your  representative  knowingly  or  willfully  prepares,  maintains  or  submits  false,  inaccurate  or 
misleading  reports,  notices,  afftdavits,  records,  data  or  other  written  information. 

(e)  You  or  your  representative  knowingly  or  willfully  takes  or  removes,  transports,  uses  or  diverts  anyjoti 
or  gas  from  or  alkx:able  to  any  Federal  or  Indian  lease  site,  without  fiaving  the  autfx>rity  to  do  so. 

(0  You  or  your  representative  purchases,  accepts,  sells,  transports  or  conveys  to  another,  any  oil  or 
gas,  having  reason  to  know  that  the  oil  or  gas  was  stolen  or  unlawfully  removed  or  diverted  from  any 
Federal  or  Indian  lease  site  or  a  lease  site  with  oil  or  gas  anocatiie  to  a  Federal  or  Indian  lease. 


Up  to  S25,000  per  vk>latk>n  per  day. 
Up  to  $25,000  per  vkilatkxi  per  day. 
Up  to  $25,000  per  vk)latkxi  per  day. 


§3164.14    What  action  will  BLM  take  If  I  do 
not  correct  the  violations  listed  in 
§3164.137 

(a)  For  transporters  that  do  not 
produce  the  documentation  required 
under  §3152.70,— 

(1)  BLM  will  issue  an  INC  under 
§3164.11; 

(2)  BLM  will  order  Federal  and  Indian 
oil  and  gas  producers  in  the  area  to 
prohibit  the  transporter  from  removing 
crude  oil  or  other  liquid  hydrocarbons 
from  all  Federal  or  Indian  leases  or  from 
any  faciUty  which  receives  or  stores 
production  allocable  to  a  Federal  or 
Indian  lease;  and 

(3)  BLM's  order  will  remain  in  effect 
until  the  transporter  complies  and  pays 
the  assessed  civil  penalty. 

(b)  For  violations  Usted  in  §  3164.13 
(b)  through  (f),  BLM  may  begin 
procedures  to  cancel  your  lease  under 
either  subpart  3144,  or  in  the  case  of 
Indian  lands,  recommend  to  BIA  that  it 
initiate  lease  cancellation  procedures. 

§  31 64.1 5    May  BLM  reduce  the  amount  of 
proposed  civil  penalties? 

BLM  may  waive  or  reduce  civil 
penalties  under  the  regulations  in  this 
subpart.  You  must  justify  in  writing 
why  your  proposed  civil  penalty  should 
be  reduced  and  submit  your  justification 
to  BLM  within  30  calendar  days  after 
you  receive  notice  of  the  proposed  civil 
penalty. 

§  3164.16    Ktay  i  request  a  hearing  on  the 
record  if  I  am  served  with  an  INC  for  a 
serious  violation? 

If  you  are  served  with  an  INC  for  a 
serious  violation  under  §  3164.13,  you 
have  20  calendar  days  from  the  date  of 
service  to  file  a  written  request  for  a 
hearing  on  the  record  with  the  Hearings 
Division  (Departmental),  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arhngton,  Virginia  22203. 


§3164.17    if  I  request  a  hearing  on  the 
record,  do  penalties  accrue? 

If  you  request  a  hearing  on  the  record 
xmder  §  3164.12(a)(3)  or  §  3164.16. 
penalties  will  accrue  each  day  until  you 
correct  the  violations  in  the  INC.  BLM 
may  suspend  the  requirement  to  correct 
the  violations  pending  completion  of 
the  hearings  provided  for  in  this 
subpart. 

§3164.18  If  I  reK|uest8d  a  hearing  on  the 
record  under  §  3164.12(a)(3)  or§3164.16, 
nrtay  I  appeal  that  decision? 

If  you  request  a  hearing  on  the  record 
under  §  3164.12(a)(3)  or  §  3164.16,  the 
hearing  will  be  conducted  by  an 
Administrative  Law  Judge  (ALJ) 
(Departmental),  Office  of  Hearings  and 
Appeals.  After  the  hearing,  the  ALJ  will 
issue  a  decision  in  accordance  with  the 
evidence  presented  and  applicable  law. 
Any  party  to  a  case  adversely  affected 
by  a  decision  of  the  ALJ  may  appeal  that 
decision  to  the  Interior  Board  of  Land 
Appeals  under  part  4  or  part  1840  of 
this  title. 

§3164.19    If  I  requested  a  hearing  under 
§3164.12  or§3164.16,  may  I  appeal  a  final 
order  to  a  U.S.  District  Court? 

If  you  timely  requested  a  hearing 
imder  §  3164.12  or  §  3164.16,  and  are 
aggrieved  by  a  final  order,  you  may  seek 
review  of  the  order  in  the  U.S.  District 
Court  for  the  judicial  district  in  which 
the  violation  allegedly  took  place. 
Review  by  the  District  Court  will  be 
only  on  the  administrative  record  and 
not  de  novo.  Such  action  will  be  barred 
unless  filed  within  90  calendar  days 
after  the  final  order. 

Payment  of  Assessments  and  Civil 
Penalties 

§  3164.20    When  must  I  pay  assessments 
and  civil  penalties  under  the  regulations  in 
this  subpiart? 

(a)  You  must  pay — 

(1)  Assessments  vdthin  30  calendar- 
days  of  receipt  of  a  Bill  for  Collection, 
Form  1371-22.  If  sent  by  certified  mail, 


BLM  will  consider  you  to  have  received 
the  Bill  for  Collection  on  the  date  you 
received  it,  or  within  seven  business 
days  after  BLM  mailed  it,  whichever 
comes  first;  and 

(2)  Civil  penalties  within  30  calendar 
days  of  the  final  order  BLM  issues  or  in 
the  case  of  an  appeal  of  a  BLM  decision 
to  the  District  Court,  as  specified  in  the 
final  order  of  the  Court. 

(b)  Civil  penalties  you  owe  under 
these  regulations  may  be  deducted  from 
any  monies  that  the  United  States  may 
owe  you. 

§  31 64.21    What  If  I  do  not  pay,  or  I 
underpay,  an  assessment  or  cMI  penalty? 

(a)  For  assessments,  BLM  will  charge 
you  interest  on  the  balance  due  at  the 
current  interest  rate  stated  by  the 
Department  of  Treasury  as  the 
"Treasury  Current  Value  of  Funds 
Rate."  Interest  will  be  calculated  from 
the  date  your  assessment  is  due  through 
the  date  payment  is  received. 

(b)  For  civil  penalties,  the  Court  may 
impose  sanctions  for  nonpayment  or 
underpayment. 

§  3164.22    Will  BLM  require  me  to  pay  both 
assessments  and  chrll  penalties? 

(a)  BLM  may  require  you  to  pay  both 
ajsessments  and  civil  penalties. 
However,  BLM  will  deduct  any 
assessment  amount  you  paid  from  the 
amount  of  civil  penalties  you  owe. 

(b)  Any  civil  penalties  you  are 
assessed  under  this  subpart  are  in 
addition  to  any  penalties  or  assessments 
you  are  charged  for  your  acts  of 
noncompliance  under  provisions  of 
other  laws. 

§  31 64.30    H I  violate  the  regulations  In  this 
part,  am  I  liable  for  both  civil  and  criminal 
penalties? 

You  may  be  liable  for  both  civil  and 
criminal  penalties  under  30  U.S.C.  1720 
for  violating  these  regulations. 
[PR  Doc.  9&-31671  Filed  12-2-98;  8:45  am] 
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10  CFR  Part  850 
[Docket  No.  EH-RI 
RIN  1901-AA75 


RYLM] 


Chronic  Beryllium  Disease  Prevention 
Program 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department)  is  proposing 
regulations  to  estabhsh  a  chronic 
berylhum  disease  prevention  program 
(CBDPP)  to  reduce  the  number  of 
workers  currently  exposed  to  berylUum 
in  the  course  of  their  employment  with 
DOE  or  its  contractors,  minimize  the 
levels  of  and  potential  for  exposure  to 
berylhum,  and  estabhsh  medical 
surveillance  requirements  to  ensure 
early  detection  and  treatment  of  disease. 
The  proposed  rule  would  be  apphcable 
to  DOE  Federal  and  contractor 
employees  and  subcontractors  during 
the  performance  of  beryllium  work  at 
DOE  facilities.  This  action  would  codify 
the  interim  program  requirements 
currently  prescribed  in  DOE  directives 
and  protect  the  health  and  safety  of 
workers. 

DATES:  The  comment  period  for  this 
proposed  rule  will  end  on  March  9, 
1999.  Pubhc  hearings  will  be  held  on: 
February  3,  1999.  in  Oak  Ridge,  TN, 
from  9:00  a.m.  to  1:00  p.m.  and  6:00 
p.m.  to  9:00  p.m.;  February  9, 1999,  in 
Golden,  CO  (Denver),  from  9:00  a.m.  to 
1:00  p.m.  and  6:00  p.m.  to  9:00  p.m.; 
and  February  11,  1999,  m  Washington, 
DC,  from  9:00  a.m.  to  1:00  p.m. 

Requests  to  speak  at  any  of  the 
hearings  should  be  phoned  in  to  Andi 
Kasarsky,  202-586-3012,  by  February  1, 
1999,  for  the  Oak  Ridge,  TN,  hearing; 
February  5,  1999,  for  the  Golden,  CO. 
hearing;  and  February  10,  1999,  for  the 
Washington,  DC,  hearing.  Each 
presentation  is  limited  to  10  minutes. 
ADDRESSES:  Written  comments  (ten 
copies)  should  be  addressed  to: 
Jacquehne  D.  Rogers,  U.S.  Department 
of  Energy,  Office  of  Environment,  Safety 
and  Health,  EH-51,  Docket  Number  EH- 
RM-98-BRYLM,  1000  hidependence 
Avenue,  SW,  Washington,  D.C.  20585. 
Where  possible,  commenters  should 
identify  the  specific  section  to  which 
they  are  responding. 

Copies  of  the  public  hearing 
transcripts,  written  comments  received, 
technical  reference  materials  referred  to 
in  this  notice,  and  any  other  docket 
material  may  be  reviewed  and  copied  at 


the  EXDE  Freedom  of  Information 
Reading  Room,  Room  lE-190,  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585  between  the 
hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  docket  file  material  for 
this  rulemaking  vdll  be  filed  under 
"EH-RM-9&-BRYLM."  hi  addition, 
related  prendemaking  docket  material  is 
filed  under  "BERYLLIUM 
STANDARD."  This  material  may  also  be 
reviewed  and  copied  at  the  DOE 
-    Freedom  of  Information  Reading  Room 
at  the  address  noted  previously.  The 
technical  material  from  the  BERYLLIUM 
STANDARD  docket  file  may  also  be 
reviewed  at  the  DOE  Rocky  Flats 
Freedom  of  Information  Reading  Room 
and  die  DOE  Oak  Ridge  Public  Reading 
Room. 

The  public  hearings  for  this 
rulemaking  will  be  held  at  the  following 
addresses: 

Oak  Ridge,  TN:  The  American  Museum 
of  Science  and  Energy,  300  South 
Tulane  Avenue,  Auditorium.  Oak 
Ridge.  TN  37830 
Golden.  CO  (Denver):  National 
Renewable  Energy  Laboratory.  Visitor 
Center,  Auditorium,  15013  Denver 
West  Parkway,  Golden,  CO  80401  (I- 
70,  Exit  263,  right  at  top  of  exit  ramp 
if  coming  from  Denver,  left  at  stop 
sign,  building  on  right) 
Washington,  DC:  U.S.  Department  of 
Energy.  Room  lE-245  (first  floor,  E 
corridor),  1000  Independence 
Avenue,  SW,  Washington,  DC  20585 
For  more  information  concerning 
pubhc  participation  in  this  rulemaking 
proceeding,  see  Section  VIII  of  this 
notice  (Pubhc  Comment  Procedures). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquehne  D.  Rogers,  U.S.  Department 
of  Energy,  Office  of  Environment,  Safety 
and  Health,  EH-51,  1000  hidependence 
Avenue  SW,  Washington,  DC  20585, 
301-903-5684  or  Edward  LeDuc,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel  for  Environment,  1000 
Independence  Avenue  SW,  Washington 
DC  20585,  202-586-6947. 

For  information  concerning  the  public 
hearings,  requests  to  speak  at  the 
hearings,  submittal  of  written 
comments,  or  to  obtain  copies  of 
materials  referenced  in  this  notice, 
contact:  Andi  Kasarsky,  202-586-3012. 
SUPPLEMENTARY  INFORMATION: 


I.  Overview 

n.  Legal  Authority  and  Relationship  to  Other 
Regulatory  Pfograms 

III.  Chemical  Identification  and  Use 

IV.  Health  Effects 

A.  Introduction 

B.  Chronic  Beryllium  Disease 

C.  Beryllium  Exposures  at  DOE  Operations 


D.  Epidemiology 

E.  Value  of-Early  Detection 

V.  Request  for  Information 

VI.  Section-by-Section  Analysis 

A.  Subpart  A — General  Provisions 

B.  Subpart  B — Administrative 
Requirements 

C  Subpart  C — Specific  Program 
Requirements 

VII.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  Executive  Order  12988 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

VIII.  Public  Comment  Procedures 

A.  Written  Comments 

B.  Public  Hearings 
Appendix — References 

I.  Overview 

The  Department  of  Energy  (DOE)  has 
a  long  history  of  berylhum  use  because 
of  the  element's  broad  apphcation  to 
many  nuclear  operations  and  processes. 
Berylhum  metal  and  ceramics  are  used 
in  nuclear  weapons,  as  nuclear  reactor 
moderators  or  reflectors,  and  as  nuclear 
reactor  fuel  element  cladding.  At  DOE. 
berylhum  operations  have  historically 
included  foimdry  (melting  and 
molding),  grinding,  and  machine  tooling 
of  parts. 

Inhalation  of  beryllium  dust  or 
particles  causes  chronic  berylhum 
disease  (CBD)  and  beryllium 
sensitization.  CBD  is  a  chronic,  often 
debilitating,  and  sometimes  fatal  lung 
condition.  Berylhum  sensitization  is  a 
condition  in  which  a  person's  immxuie 
system  becomes  highly  responsive 
(allergic)  to  the  presence  of  berylhum  in 
the  body.  There  has  long  been  scientific 
consensus  that  exposiu^  to  airborne 
berylhum  is  the  only  cause  of  CBD. 

As  of  June  1998,  110  workers  have 
been  diagnosed  with  CBD,  and  another 
232  workers  have  become  sensitized  to 
beryllium  from  among  the  8,951  current 
and  former  DOE  Federal  and  contractor 
workers  who  were  screened  for  the 
disease.  DOE  anticipates  an  increase  in 
the  number  of  workers  who  may  be 
exposed  to  beryllium  as  the  Department 
moves  forward  with  deactivating  and 
decommissioning  former  nuclear 
weapons  production  facihties. 

The  current  worker  protection 
permissible  exposure  hmit  (PEL)  of  2 
Hg/m^,  measured  as  an  8-hour,  time- 
weighted  average  (TWA),  was  adopted 
by  die  Occupational  Safety  and  Healdi 
Administration  (OSHA)  as  codified  in 
29  CFR  1910.1000  Tables  Z-1,  Z-2  and 
Z-3  in  1971  by  reference  to  existing 
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national  consensus  standards.  This  limit 
of  2  Jig/m3  was  set  by  DOE  and  its 
predecessor  agencies,  the  Energy 
Research  and  Development 
Administration  (ERDA)  and  the  Atomic 
Energy  Commission  (AEC),  for 
application  at  their  facilities  in  1949. 
Between  the  1970s  and  1984,  there  was 
a  significant  reduction  in  the  incidence 
rate  of  the  disease.  This,  coupled  with 
the  long  latency  period  for  the  disease, 
led  to  the  assumption  that  CBD  was 
occurring  only  among  workers  who  had 
been  exposed  to  high  levels  of  berylliiun 
decades  earlier  (e.g..  in  the  1940's]. 
However.  DOE  medical  surveillance 
programs  are  discovering  cases  of  CBD 
among  workers  who  were  first  exposed 
after  1970,  when  DOE  facilities  were 
expected  to  maintain  worker  exposure 
to  beryllium  at  levels  below  the  OSHA 
PEL. 

The  number  of  confirmed  cases  of 
CBD,  data  suggesting  the  occurrence  of 
CBD  among  workers  with  low-level 
exposures,  and  the  expected  future 
increase  in  the  number  of  workers 
potentially  exposed  to  beryllium  all 
indicate  a  need  for  more  aggressive 
workplace  controls  to  minimize  worker 
exposure  to  beryllium  in  the  DOE 
complex.  Accordingly,  DOE  has 
developed  this  notice  of  proposed 
mlemaJdng  (NOPR)  to  establish  a 
performance-based  approach  to 
protecting  DOE  Federal  and  contractor 
employees  from  the  adverse  health 
effects  resulting  from  occupational 
exposure  to  beryllium  and  preventing 
cases  of  CBD  resulting  from  DOE 
operations.  DOE  proposes  to  accomplish 
this  goal  through  the  implementation  of 
a  comprehensive  chronic  beryllium 
disease  prevention  program  (CBDPP), 
which  is  designed  to  reduce  the  number 
of  workers  exposed,  minimize  the  levels 
of  beryllium  exposure  and  the  potential 
for  beryllium  exposure,  and  establish 
medical  surveillance  protocols  to  ensure 
early  detection  of  disease.  Because  the 
occupational  health  community, 
including  OSHA  and  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH),  does  not  at  this 
time  have  sufficient  exposure  and 
health  effects  data  to  establish  a  new  8- 
hour  TWA  exposure  limit  for  beryllium 
exposure,  DOE  is  instead  including  in 
the  proposed  regulation  a  short-term 
exposure  hmit  (STEL)  of  10  jig/m3  for 
small-scale,  short-duration  operations, 
an  8-hour  TWA  action  level  of  0.5  jig/ 
m^  for  triggering  certain  precautions  and 
control  measures,  and  an  exposure 
reduction  and  minimization 
requirement  that  will  encourage 
contractors  to  reduce  potential 
exposures  to  the  action  level  or  below. 


This  combined  approach  should 
provide  a  reasonably  safe  and 
achievable  added  layer  of  protection  to 
berylUum  workers  in  view  of  data, 
which  suggest  that  CBD  or  beryllium 
sensitization  has  occurred  at  exposures 
of  2  [ig/m^  or  less,  and  in  view  of  the 
related  scientific  imcertainty  with 
respect  to  the  adequacy  of  the  existing 
PEL.  In  addition  to  these  immediate 
efforts,  DOE  intends  to  adopt  a  revised 
OSHA  PEL  for  berylUum  if  OSHA 
rulemaking  efforts  for  berylUum 
conclude  that  a  new  PEL  for  beryllium 
is  appropriate.  DOE  acknowledges  that 
Great  Britain,  which  also  employs  a  2 
Hg/m3  8-hour  TWA  PEL,  has 
experienced  a  minimal  number  of  CBD 
cases  among  its  exposed  work  force.  The 
Department  recognizes  that  the 
difference  between  DOE's  and  Great 
Britain's  experiences  with  the 
occurrence  of  CBD  may  be  indicative  of 
the  use  of  more  stringent  work  practice 
controls  at  Great  Britain's  facilities.  DOE 
believes,  however,  that  the  fortified 
approach  set  forth  in  the  proposed 
regulation  will  work  towards 
eradicating  CBD  within  the  Department. 
DOE  contractors  are  already  required, 
under  DOE  Order  440.1  A,  Worker 
Protection  Management  for  DOE  Federal 
and  Contractor  Employees,  to  have 
general  worker  protection  programs. 
DOE  Order  440.1  A  contains  a  set  of 
minimum  general  requirements  that 
establish  the  framework  for  the  worker 
protection  program.  The  proposed  rule 
would  enhance  and  supplement  these 
existing  programs  with  hazard-specific 
provisions  to  manage  and  control 
beiylUum  exposure  hazards. 

tnis  proposed  CBDPP  rulemaking 
initiative  has  been  preceded  by  2  years 
of  information-gathering  and  data 
analysis  by  the  Department.  In  1996,  the 
Department  surveyed  its  contractors  to 
characterize  the  extent  of  beryllium 
usage,  the  types  of  tasks  involving 
beryllium  usage,  the  controls  in  place 
for  each  task,  the  estimated  number  of 
workers  exposed  during  each  task,  and 
the  estimated  exposure  levels  associated 
with  each  task. 

In  summary,  this  survey  found  that 
between  1994  and  1996,  10  of  the  15 
DOE  sites  surveyed  performed  64 
different  operations  or  processes  that 
could  expose  workers  to  beryllium.  The 
siUA^eyed  DOE  sites  estimated  that 
between  518  and  530  workers  in  58 
different  job  categories  were  potentially 
-  exposed  to  beryllium  in  the 
performance  of  these  64  operations  or 
processes.  Where  available,  reported  8- 
hour  TWA  exposure  data  (personal 
breathing  zone  monitoring  results)  for 
these  workers  ranged  from 
nondetectable  to  25  ng/m^.  Most  of 


thes9  exposure  levels  were  reported  to 
be  below  the  2  \tg/m^  8-hour  TWA  PEL. 
To  control  worker  exposures  in  the 
affected  processes  or  operations,  the 
surveyed  sites  reported  the  use  of 
various  engineering  and  administrative 
controls,  including  ventilation  hoods, 
glove  boxes,  wet  machining  methods, 
high-efficiency  particulate  air  (HEPA) 
vacuums,  regulated  areas,  action  levels 
and  administrative  warning  levels,  and 
personal  protective  equipment.  Copies 
of  this  sur\'ey  are  available  for  review 
and  copying  at  the  DOE  headquarters. 
Rocky  Flats,  and  Oak  Ridge  PubUc 
Reading  Rooms  (see  the  ADDRESSES 
section  of  this  NOPR  for  addresses  and 
details)  as  part  of  the  prerulemaking 
docket  filed  under  BERYLLIUM 
STANDARD. 

To  supplement  the  data  obtained  from 
the  1996  survey,  the  Department 
published  a  Federal  Register  notice  on 
December  30, 1996,  requesting  scientific 
data,  information,  and  views  relevant  to 
a  DOE  berylUum  health  standard  (61  FR 
68725).  The  survey  and  Federal  Register 
notice  were  followed  by  two  Beryllium 
PubUc  Forums,  held  in  Albuquerque, 
New  Mexico,  and  Oak  Ridge,  Tennessee, 
in  January  1997.  Responses  to  the 
Federal  Register  notice  and  the 
proceedings  of  the  public  forums  are 
also  available  in  the  "BERYLLIUM 
ST.\NDARD"  docket  file. 

Acting  on  the  information  compiled 
from  these  various  sources,  and  in  view 
of  the  time  needed  to  promulgate  a  rule, 
former  Secretary  of  Energy  Peiia 
directed  the  Office  of  Environment, 
Safety  and  Health  to  publish  a  new  DOE 
poUcy  to  protect  the  workforce  while 
the  Etepartment  moved  forward  with  its 
rul-zmaking  process.  DOE  Notice  440.1, 
Interim  Chitjnic  BerylUum  Disease 
PrevenUon  Program,  was  signed  by 
former  Secretary  Peiia  and  issued  on 
July  15,  1997.  The  Department  decided 
to  issue  the  interim  Notice  to  direct 
immediate  action  for  the  protection  of 
workers  while  the  rulemaking  efforts 
continued.  This  interim  Notice 
estabUshed  a  CBDPP  that  enhanced  and 
supplemented  worker  protection 
programs  already  required  by  DOE 
Order  440. lA  with  hazard-specific 
provisions  that  are  designed  to  manage 
and  control  beryllium  exposure  hazards 
in  the  DOE  workplace. 

Because  of  the  complexity  and 
significance  of  issues  regarding  the 
development  of  a  DOE  health  standard 
for  berylUum,  former  Secretary  Peiia 
also  established  the  Beryllium  Rule 
Advisory  Committee  (BRAC)  in  June 
1997  to  advise  the  Department  on  issues 
pertinent  to  the  proposed  rulemaking 
activity.  The  BRAC,  which  consisted  of 
a  diverse  set  of  stakeholders  and 
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recognized  experts  from  DOE,  other 
Federal  agencies,  industry,  labor, 
medicine,  and  academia,  generated  a  set 
of  recommendations  for  consideration 
in  the  development  of  a  CBDPP  rule  ' 

DOE  used  the  BRAC 
recommendations  and  the  lessons 
learned  in  the  implementation  of  DOE 
Notice  440.1  to  develop  this  NOPR. 
Consistent  with  the  Department's 
worker  protection  philosophy  and  the 
BRAC  recommendations,  the  objectives 
of  this  proposed  rule  are  to:  (1) 
Minimize  the  number  of  workers 
exposed  to  beryllium;  (2)  minimize  the 
levels  of  beryllium  exposure  and  the 
potential  for  beryllium  exposure;  (3) 
estabUsh  medicsil  surveillance  protocols 
to  ensure  early  detection  of  CBD;  and  (4) 
assist  affected  workers  who  are  dealing 
with  beryllium  health  effects.  In 
addition,  the  Department  intends  to 
collect  and  analyze  as  appropriate  the 
resulting  exposure  and  health  data  as 
part  of  its  ongoing  beryllium-related 
research  efforts  to  ensiu«  the  protection 
of  workers'  health.  DOE  wall  consider 
the  desirability  of  amendments  to  its 
regulations  as  additional  information 
and  feedback  are  collected. 

This  proposed  rule  is  not  being 
promulgated  as  a  nuclear  safety 
requirement  as  defined  in  10  CFR  part 
820,  Procedural  Rules  for  Nuclear 
Activities.  Any  radiological 
implications  of  the  two  radioisotopic 
forms  of  beryllium  would  be  addressed 
under  the  provisions  of  10  CFR  part  835. 
Occupational  Radiation  Protection. 


n.  Legal  Authority  and  Relationship  to 
Other  Regulatory  Programs 

The  Department  of  Energy  has  broad 
authority  as  provided  by  the  Atomic 
Energy  Act,  42  U.S.C.  2201(i)(3)  and  (p) 
to  develop  generally  appUcable  policies 
covering  all  aspects  of  defense  nuclear 
facihties,  including  protection  of  the 
health  of  workers.  Under  the  Atomic 
Energy  Act,  DOE  may  impose 
requirements  on  its  contractors  either  by 
regulation,  or  by  administrative 
directive  (orders  and  notices)  that  are 
made  binding  through  incorporation 
into  DOE  contracts. 

DOE  contractors  ciurently  are 
required  by  DOE  Order  440.1  A.  Worker 
Protection  Management  for  DOE  Federal 
and  Contractor  Employees,  to  have 
general  worker  protection  programs. 
Additionally,  on  July  15,  1997,  former 


'  BRAC  recommendatioiu  were  made  by 
individual  members  and  groups  of  members,  not  by 
majority  vote.  They  were  generated  by  the 
faciliuted  process  used  during  the  meetings  and 
were  not  adopted  by  the  committee  as  consensus 
opinions.  For  convenience  of  reference  these 
recommendations  are  referred  to  as  the  "BRAC 
recommendations." 


Secretary  Pena  issued  EXDE  Notice 
440.1,  Interim  Chronic  BeryUium 
Disease  Prevention  Program,  to 
supplement  the  general  worker 
protection  programs  with  provisions 
specifically  aimed  at  the  hazards  of 
beryllium  in  the  DOE  work  place. 
Implementation  of  the  interim  Notice 
depended  upon  negotiation  with  DOE 
contractors  to  include  comp  fiance  with 
Notice  440.1  as  a  term  of  their  contracts, 
or  their  agreement  voluntarily  to 
comply. 

As  discussed  in  the  Overview  section 
of  this  preamble,  former  Secretary  Pena 
established  a  Berylfium  Rule  Advisory 
Committee  in  June  of  1997  to  assist  DOE 
to  develop  a  rule  to  estabfish  permanent 
Chronic  Berylliimi  Disease  Prevention 
Program  provisions  that  would  apply  to 
all  covered  DOE  contractors  and 
employees.  The  Department's  decision 
to  use  rulemaking  to  establish  a  CBDPP 
requirement  is  based  on  the  need  for 
consistency  in  the  implementation  of 
particular  CBDPP  requirements  and  a 
desire  to  give  all  potenUafiy  affected 
persons  and  institutions  a  meaningful 
opportimity  to  provide  information  and 
views  on  the  proposed  program. 
Without  a  DOE  rule.  DOE  contractors 
would  be  obfigated  to  bargain  about 
such  provisions  with  the  organizations 
representing  the  contractors'  employees 
for  purposes  of  collective  bargaining. 
That  approach  would  fikely  produce 
inconsistent  outcomes  in  areas  such  as 
worker  exposure  monitoring  and 
medical  surveillance.  DOE  befieves  a 
rule  or  regulation  would  result  in  more 
uniform  implementation  across  the  DOE 
complex  and,  thus,  improve  worker 
protection  and  the  quafity  of 
information  generated  regarding  the 
health  effects  of  exposure  to  berylfium. 

DOE  recognizes  that  it  may  be 
necessary  in  the  future  to  amend  its 
CBDPP  regvdations  if  other  Federal 
agencies  promulgate  rules  governing 
worker  exposure  to  berylfium.  Although 
DOE  facifities  currently  are  exempt  from 
regulation  by  the  Occupational  Safety 
and  Health  Administration  (OSHA), 
DOE  routinely  adopts  OSHA  health 
standards,  as  a  matter  of  policy.  DOE  is 
aware  that  OSHA  plans  to  initiate  a 
rulemaking  to  examine,  and  possibly 
revise,  their  ciurent  health  standard  for 
berylfium.  Additionally,  DOE  is 
working  with  the  Congress  on  plans  to 
eventually  transfer  responsibifity  for 
regulating  health  and  safety  at  DOE 
facifities  to  another  Federal  agency 
(probably  OSHA).  In  fight  of  the 
uncertain  timing  of  future  actions  by 
OSHA  or  another  external  regulator,  and 
the  present  and  potential  risk  to  workers 
at  DOE  facifities  from  berylfiiun 
exposure,  DOE  has  decided  to  proceed 


with  this  rulemaking  now.  However, 
considering  OSHA's  decision  to 
examine  the  health  standard  for 
berylfium,  DOE  proposes  (in  proposed 
section  850.22,  Exposure  Limits)  to 
express  the  permissible  exposure  limit 
(PEL)  as  2  ug/m3  calculated  as  an  8-hour 
TWA  exposure,  as  measured  in  the 
worker's  breathing  zone,  or  any  more 
stringent  fimit  that  OSHA  may 
promulgate  pursuant  to  section  4(b)(1) 
of  the  OSH  Act.  This  language  would 
permit  DOE  to  continue  its  policy  of 
requiring  compfiance  with  OSHA  health 
standards  vdthout  conducting  notice 
and  comment  rulemaking  to  amend 
these  regulations. 

m.  Chemical  Identification  and  Use 

Berylfium  (atomic  number  4)  is  a 
silver-gray  metal  with  a  density  of  1.85 
g/cm»  and  a  high  stiffriess.  Berylfium  is 
found  in  the  earth's  surface  in  about  45 
minerals.  Bertrandite  (Be4Si207(OH]2)  is 
the  major  source  of  berylfium;  other 
important  berylfixmi-containing 
materials  include  beryl 
(3BeO.Al2O36.SiO2),  chrysoberyl 
(BeAl204).  and  phenacite  (BeSi04).  The 
alloying  property  of  berylfium  confers 
on  metals  specific  properties  of 
resistance  to  corrosion,  vibration,  and 
shock;  berylfium  can  also  unprove  alloy 
hardness  and  ductifity.  For  example,  the 
addition  of  only  2  percent  or  less 
beryllium  to  copper  forms  an  alloy  with 
high  strength  and  hardness.  Few  other 
copper  alloys  are  capable  of  this  type  of 
strengthening. 

Because  of  their  strength,  formabifity. 
thermal  and  electrical  conductivities, 
magnetic  transparency,  and  corrosion 
resistance,  berylfium  alloys  (especially 
berylfiiun-copper)  are  used  extensively 
in  industries  such  as  automotive, 
electronics,  aerospace,  and  defense.  In 
electronics,  for  example,  beryllia 
ceramics  provide  good  electrical 
insulators  with  superior  thermal 
conductivity  to  remove  heat. 
Berylfium *s  low  neutron  absorption, 
high  neutron  scattering  characteristics, 
and  ability  to  multiply  neutrons  have 
led  to  its  use  in  experimental  nuclear 
reactors  and  nuclear  weapons. 

IV.  Health  Effects 

A.  Introduction 

Chronic  berylfium  disease  (CBD)  is  a 
disease  of  the  lungs.  CBD  is  caused  by 
the  body's  reaction  to  inhaled  berylfium 
dust  or  fumes.  The  time  in  which  an 
individual  may  develop  CBD  may  vary 
from  several  months  to  many  years  after 
exposure  to  berylfium.  The  body's 
reaction  to  berylfium  is  often  called 
"sensitization."  SensiUzation  means 
that  beryllium  specific  lymphocyte 
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proliferation  testing  has  demonstrated 
that  an  individual  is  able  to  mount  a  cell 
mediated  immune  response  to 
beryllium.  Data  suggest  that  even  brief 
or  small  exposures  can  lead  to  CBD. 
Beryllium  is  also  classiGed  as  a  human 
carcinogen  (cancer-causing  agent)  by  the 
International  Agency  for  Research  on 
Cancer  (lARC)  and  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH). 

Symptoms  of  CBD  include  one  or 
more  of  the  followring:  cough,  difficulty 
breathing,  fever,  night  sweats,  fatigue, 
weight  loss,  or  appetite  loss.  On 
physical  examination,  a  doctor  may  find 
signs  of  CBD,  such  as  changes  in  lung 
sounds,  fever,  and  weight  loss.  A 
radiograph  (X-ray)  of  the  lungs  may 
show  many  small  scars.  There  may  also 
be  an  abnormal  breathing  test, 
pulmonary  function  tests,  and  a  blood 
test,  the  beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT).  Examination 
of  lung  tissue  under  the  microscope  may 
show  granulomas,  which  are  signs  of 
damage  due  to  the  body's  reaction  to 
beryllium.  CBD  may  be  confused  with 
other  lung  diseases,  especially 
sarcoidosis. 

Patients  with  CBD  can  be  treated  with 
medication  and,  in  more  serious  cases, 
with  oxygen.  Patients  who  are 
sensitized  to  beryllium  do  not  need 
medical  treatment,  but  they  must  be 
checked  regularly  for  signs  or  symptoms 
of  CBD.  CBD  cannot  be  cured.  Severe 
CBD  may  be  very  disabling. 

B.  Chronic  Beryllium  Disease 

I   Chronic  berylUiun  disease  is  a 
granulomatous  disease  affecting 
primarily  the  lungs,  although  systemic 
involvement  may  also  occur.  Exposure 
occurs  via  inhalation  of  beryllium  metal 
or  insoluble  beryllium  salts.  Berylhum 
is  a  hapten  (a  substance  that  provokes 
an  immime  response  only  when 
combined  with  another  substance, 
generally  a  protein)  that  binds  to 
peptides  on  mucosal  surfaces.  In 
susceptible  individuals  the  berylUum- 
peptide  complex  initiates  an  immune 
response,  which  may  progress 
ultimately  to  granuloma  formation  in 
the  pulmonary  interstitium.  Data  have 
suggested  that  CBD  occurs  at  relatively 
low  exposure  levels  and,  in  some  cases, 
after  relatively  brief  durations  of 
exposure.  The  typical  latency  period  is 
S  to  10  years,  but  it  varies  from  several 
imonths  to  30  years  or  more. 
.  Frequently  reported  symptoms 
include  dyspnea  on  exertion,  cough, 
chest  pain  and,  less  frequently, 
arthralgias,  fatigue,  and  weight  loss. 
Physical  examination  may  be  normal  or 
it  may  reveal  rales,  cyanosis,  digital 
clubbing,  or  lymphadenopathy.  In 


advanced  cases,  there  may  be 
manifestations  of  right-sided  heart 
failure,  including  cor  pulmonale. 

The  peripheral  blood  beryllium- 
induced  lymphocyte  proUferation  test 
(Be-LPT)  is  used  to  detect  in  vitro  the 
immunologic  response  of  human 
lymphocytes  to  beryllium.  A  positive 
Be-LPT  indicates  sensitization  to 
beryllium-containing  antigens.  A 
diagnostic  evaluation  by  means  of 
bronchoscopy,  with  bronchoalveolar 
lavage  (BAL)  and  transbronchial  biopsy 
is  indicated.  The  presence  of 
granulomata  in  the  lung  in  a  patient 
with  a  positive  lung  Be-LPT  is 
diagnostic  of  CBD.  In  the  absence  of 
granulomata  or  other  chnical  evidence 
of  CBD,  individuals  with  positive  Be- 
LPTs  are  classified  as  sensitized  to 
beryllixun. 

The  rate  of  progression  from 
sensitization  to  disease  is  unknown. 
Once  sensitization  has  occurred,  it  is 
medically  prudent  to  prevent  additional 
exposure  to  beryllium.  However,  this 
measure  has  not  been  shown  to  prevent 
or  delay  the  progression  of  sensitization 
to  CBD. 

The  clinical  course  of  CBD  is  highly 
variable.  Some  individuals  deteriorate 
rapidly;  most  experience  long,  gradual 
deteriorations.  Treatment  consists  of 
oral  corticosteroid  therapy.  Individuals 
with  impaired  respiratory  gas  exchange 
may  require  continuous  oxygen 
administration . 

Individuals  sensitized  to  beryllium 
are  asymptomatic  and  not  disabled. 
Individuals  with  CBD  have  clinical 
'  illness  varying  from  mild  to  severe.  In 
severe  cases,  the  affected  individuals 
may  be  permanently  and  totally 
disabled.  Mortality  directly  attributable 
to  CBD  and  its  comphcations  is 
estimated  to  be  30  percent  (ref.l).^  The 
mortality  estimate  of  30%  is  based  upon 
historical  data  reflecting  both  the  higher 
levels  of  exposure  that  occvured  in  the 
workplace  prior  to  regulation  of 
workplace  exposure  in  the  late  1940s 
and  a  tracking  of  the  medical  history  of 
subjects  of  CBD  over  several  decades. 
DOE'S  more  recent  experience  suggests 
a  lower  mortality  rate  of  3%  for  CBD 
cases. 

C.  Beryllium  Exposures  at  DOE 
Operations 

Personal  monitoring  of  occupational 
exposures  to  beryllium  was  not  widely 
adopted  at  DOE  sites  until  the  1980s. 
Prior  to  the  1980s  many  sites  reUed  on 
area  monitoring  to  assess  occupational 
exposures  to  berylliiun.  However,  these 


have  been  shown  to  significantly 
underestimate  actual  exposure  levels. 
Since  1984,  personal  sampling  data 
have  provided  more  precise  information 
on  occupational  exposure  to  beryllium 
at  DOE  sites. 

Available  personal  sampling  data 
provides  a  clear  indication  of  the  low 
levels  of  berylhum  exposure  which  can 
be  achieved  in  both  fabrication  and 
machining  operations  and 
deconunissioning  and  decontamination 
projects  when  effective  control 
strategies  are  implemented.  Most 
beryllium  fabrication  and  machining 
operations  at  DOE  to  date  have  been  at 
the  Rocky  Flats  facility  and  at  the  Y-12 
plant  in  Oak  Ridge.  Over  time, 
engineering  improvements  and 
advanced  control  strategies  have 
significantly  reduced  occupational 
berylUiun  exposing  levels  in  these 
operations. 

Since  1980,  and  continuing  through 
1996,  about  1600  personal  samples  have 
been  collected  at  the  Oak  Ridge  Y-12 
Plant  (Table  1).  These  samples  were 
taken  at  several  different  Y-12 
operations  with  a  bias  toward  sampling 
those  jobs  where  exposure  potential  was 
greatest  or  where  previous  monitoring 
results  were  high.  Despite  this  bias,  over 
two  thirds  of  sample  results  were  below 
the  limit  of  detection  of  0.1  jig/m' 
(usually  reported  as  "none  detected"). 

Table  1.— Oak  Ridge  Y-12  Plant 
Personal  Sampling 


• 

1980- 
1989 

1990- 
1996 

Nu<t>ber  of  samptes 

Arithmetic  Mean  

Percent  of  samptes 
less  than  2  jig/m^. 

148  

0.9  jig^nrv' 
94%  

1448. 
0.3  ^lg/^n^. 
98%. 

^  A  listing  of  references  is  included  at  the  end  of 
the  preamble  to  this  Notice  of  Proposed 
Rulemaking. 


These  data  are  from  berylhum 
operations  that  are  associated  with  cases 
of  chronic  beryllium  disease.  The 
faciUties  where  these  operations  take 
place  have  not  been  remodeled  since  the 
1970s.  Increased  monitoring  in  the 
19Q0S  led  to  investigations  of 
exceedences  over  the  existing  exposure 
limit  and  resulted  in  changes  to  work 
practices  that  contributed  to  the  high 
readings.  This  focus  on  levels  exceeding 
the  Umit  also  led  to  a  significant 
reduction  in  average  exposiue  levels. 

Personal  sampling  data  from  the 
Rocky  Flats  Building  444  Berylhum 
Machine  Shop  (Table  2)  collected  in 
1984-85  and  after  extensive  remodeling 
to  the  ventilation  system  in  1986 
illustrate  the  impact  and  effectiveness  of 
engineering  modifications  to  control 
exposure. 
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Table  2.— Rocky  Flats  Building 
444  Beryllium  Machine  Shop 
Personal  Sampling  Data 


1984- 
1985 

1986 

Number  of  Samptes 
Arithmetic  Mean  

Percent  of  samples 
less  than  2  ng/m^. 

99  

1.19  ng/ 

m3. 
84%  

279. 

0.035  MQ/ 

m3. 
99.6%. 

The  personal  monitoring  results  at 
Rocky  Flats  and  Y-12  indicate  that  most 
exposures  are  very  low  with  a  few 
exceptions.  These  exceptions  account 
for  much  of  the  total  exposure  that 
workers  receive. 


The  samples  collected  in  1984  were 
the  first  personal  samples  collected  in 
this  shop  following  the  discovery  of  a 
case  of  CBD  that  year.  Controls  in  that 
machine  shop  had  previously  been 
judged  to  be  adequate  based  on  area 
monitoring.  In  addition  to  the  extensive 
remodeling  of  the  ventilation  system  in 
the  shop  to  minimize  leakage  from 
hoods,  operations  performed  outside  of 
hoods  were  eliminated  to  the  extent 
possible.  The  decision  to  implement 
improved  engineering  controls  in  this 
shop  reduced  average  exposure  levels 
by  a  factor  greater  than  30  to  levels 
approaching  1%  of  the  limits 
established  by  the  existing  PEL. 

A  final  example,  taken  from  personal 
sampling  data  collected  during 
decontamination  of  Rocky  Flats 
buildings  865  and  867  in  1995-1996. 
further  demonstrates  the  low  levels  of 
beryllium  exposure  which  can  be 
achieved  through  effective  control 
planning  (See  Table  3).  Each  worker  was 
sampled  during  each  work  shift  during 
this  time  period. 

Table  3.— Decontamination  of 
Rocky  Flats  Buildings  865  and 
867  Personal  Sampling,  1995- 
1996 


Number  of  Sarrples 

Arithmetic  Mean 

Percent  of  samples  less  than 
2fig/m3 


7673. 

0.03  n9/m3. 
99.8%. 


As  can  be  seen  from  the  foregoing 
examples.  Rocky  Flats  machining  and 
D&D  operations  achieved  an  exceptional 
level  of  exposure  control. 

While  the  application  of  controls 
eliminates  predictable  sources  of 
exposure,  there  still  can  be  large  day-to- 
day variations  in  exposure.  The 
exposures  that  remain  are  likely  to 
reflect  accidents,  equipment  failures,  or 
poor  work  planning.  Meeting  exposure 
minimization  goals  will  require 
planning  to  limit  the  potential  for  such 
occurrences  and  monitoring  to  detect 
those  that  do  occur  so  they  can  be 
investigated  and  prevented  from 
reoccurring. 


D.  Epidemiology 

The  first  evidence  of  the  existence  of 
chronic  berylliimi  disease  (CBD)  was 
reported  in  a  1946  paper  by  Hardy  and 
Tabershaw  (ref.  2).  The  paper  described 
"delayed  chemical  pneumonitis"  among 
fluorescent  lamp  workers  exposed  to 
beryllium  compounds.  The  differenUal 
diagnosis  included  tuberculosis  and 
sarcoidosis,  an  immune  disease  of 
unknown  etiology. 

There  were  also  reports  of  CBD  in 
individuals  without  known 
occupational  exposure  to  berylliiun. 
Under  the  direction  of  Dr.  Thomas 
Mancuso.  16  cases  of  CBD  were 
diagnosed  (by  X-ray  examination) 
among  20.000  residents  living  near  a 
beryllium  production  facility  in  Lorain, 
Ohio  (ref.  3).  Likewise,  a  1949  report 
described  11  patients  with  CBD  who 
lived  near  a  beryllium  extraction  plant 
(ref.  4).  Ten  of  these  11  lived  within  V* 
of  a  mile  of  the  plant,  and  exposure 
from  plant  discharges  into  the  air  was 
the  suggested  cause  for  their  CBD. 
Measurements  of  air  concentrations  of 
beryllium  at  various  distances  from  the 
plant  provided  the  basis  for  the 
Environmental  Protection  Agency's 
(EPA's)  conununity  permissible 
exposure  limit  (24-hour  ambient  air 
limit  of  0.01  microgram  of  beryllium  per 
cubic  meter  of  air  [ng/m^]). 

In  addiUon.  CBD  has  been  reported 
among  family  members  of  berylhum 
workers  who  were  presumably  exposed 
to  contaminated  work  clothing  during 
the  1940's  and  1950's  (refs.  5.  6).  The 
virtual  disappearance  of  CBD  as  a  result 
of  air  pollution  or  household  exposures 
has  been  attributed  to  more  stringent 
control  of  air  emissions  and  improved 
work  practices,  such  as  mandatory  work 
clothing  exchange.  This  reduction  in 
disease  incidence  is  also  attributed  to 
improvements  in  diagnostic  testing  (ref. 
7).  However,  as  recently  as  1989,  a 
woman  previously  diagnosed  with 
sarcoidosis  was  diagnosed  with  CBD. 
She  had  no  occupational  exposure,  but 
her  husband  was  a  beryllium 
production  worker.  This  is  the  first  new 
case  of  non-occupational  CBD  reported 
in  30  yejirs. 

Sterner  and  Eisenbud  suggested  that 
CBD  was  a  highly  selective 
immunologic  response.  Their 
conclusion  was  based  on  epidemiologic 
evidence  that  (1)  severe  cases  have 
occurred  at  low  exposure;  (2)  the  level 
of  beryllium  contained  in  tissue  did  not 


correlate  writh  the  extent  of  the  disease; 
(3)  there  was  a  correlation  between 
disease  and  low  atmospheric 
concentration,  but  not  high 
concentrations;  (4)  the  onset  of 
symptoms  could  occur  years  after  the 
termination  of  exposure;  and  (5) 
pulmonary  lesions  were  not  easily 
reproduced  in  animals  (ref.  6). 

A  registry  of  production  plant  CBD 
cases  was  started  at  Columbia 
University  in  1947.  A  second  registry  of 
phosphor-lamp  CBD  cases  was  started 
around  the  same  time.  In  1952,  a 
BeryUium  Case  Registry  was  established 
at  the  Massachusetts  Institute  of 
Technology  (MIT)  where  files  from  the 
other  beryllium  registries  were 
consolidated.  The  consolidated 
Beryllium  Case  Registry  was  moved  to 
Massachusetts  General  Hospital  in  the 
1960's  and  ultimately  relocated  to  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  in  1978.  At 
that  time,  the  Beryllium  Case  Registry 
contained  622  cases  of  CBD.  224  cases 
of  acute  beryllium  disease,  and  44  acute 
cases  that  developed  into  CBD.  Twenty- 
three  cases  were  attributed  to  household 
exposures  and  42  to  air  pollution  (ref 
5).  The  Beryllium  Case  Registry,  which 
is  now  inactive,  was  criticized  as 
deficient  in  acquiring  data  on  cases, 
identifying  populations  at  risk 
(denominator  data),  maintaining  follow 
up  of  questionable  cases,  and  obtaining 
exposure  data  (ref.  8). 

According  to  criteria  utilized  by  the 
Beryllium  Case  Registry,  the  diagnosis 
of  CBD  included  at  least  four  of  the 
following  six  criteria  with  one  of  the 
first  two  conditions  required:  (1)  the 
establishment  of  beryllium  exposure 
based  on  occupational  history  or  results 
of  air  samples.  (2)  the  presence  of 
berylliimi  in  lung  tissue  or  thoracic 
lymph  tissue  or  in  the  urine.  (3) 
evidence  of  lower  respiratory  tract 
disease  and  a  clinical  course  consistent 
writh  beryllium  disease,  (4)  pathological 
changes  consistent  vn\h  beryllium 
disease  on  examination  of  lung  tissue  or 
thoracic  lymph  nodes.  (5)  radiologic 
evidence  of  interstitial  lung  disease,  and 
(6)  decreased  pubnonary  function  tests 
(ref.  9). 

The  beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT)  in  blood  and 
bronchoalveolar  lavage  (BAL)  fluid  has 
allowed  early  identification  of  the 
disease  and  is  one  of  the  criteria 
required  for  diagnosis  (refs.  10-12). 
Beryllium  has  been  found  to  act  as  a 
specific  antigen,  causing  proliferaUon 
and  accumulation  of  beryllium-specific 
helper  T  lymphocytes  (CD4)  in  the  lung 
(ref.  13).  Current  data  suggest  that  the 
peripheral  blood  Be-LPT  is  a  specific 
and  sensitive  method  for  testing 
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beryllium  sensitivity  (ref.  10).  The 
presence  of  granulomatous  tissue  in  the 
lung  along  with  a  positive  BAL  Be-LPT 
is  considered  definitive  evidence  for 
diagnosis  of  CBD  (ref.  11).  Probable  CBD 
is  also  diagnosed  based  on  signs  and 
symptoms  of  CBD  eind  a  positive  blood 
Be-LPT  when  bronchoscopy  is  not 
indicated  or  is  refused. 

An  article  published  by  CuUen  et  al. 
in  1987  reported  on  cases  of  CBD  among 
precious-metal  refinery  workers  (ref. 
14).  In  1993,  researchers  at  the  National 
Jewish  Medical  and  Research  Center 
(NJMRC)  published  two  reports  on 
epidemiologic  studies  that  were 
,  designed  to  determine  the  incidence  of 
CBD  among  beryllium  workers  and  the 
value  of  the  Be-LPT  in  detecting  CBD 
(rets.  15,16).  One  study  was  conducted 


at  DOE'S  Rocky  Flats  Environmental 
Technology  Site  (Rocky  Flats).  The  three 
epidemiologic  studies  showed  that  CBD 
incidence  among  exposed  workers  was 
the  same  as  had  been  reported  among 
workers  exposed  in  the  1940's,  when 
the  disease  was  first  recognized.  These 
were  the  first  studies  of  exposed 
workers  since  the  adoption  of  the 
current  Occupational  Safety  and  Health 
Administration  (OSHA)  8-hour,  time- 
weighted  average  (TWA)  permissible 
exposure  limit  (PEL)  of  2  jig/m^.  The 
exposiue  limit  was  originally  derived  by 
analogy  to  other  toxic  metals  (ref.  17).  A 
decline  in  the  number  of  reports  of  CBD 
led  to  the  assumption  that  tbe  2  ng/m' 
limit  had  been  effective  in  preventing 
CBD  (ref.  5).  It  is  now  clear  that  these 


standards  have  not  eliminated  the 
incidence  of  disease. 

hi  1991,  following  the  NJMRC  study, 
the  DOE  Office  of  Environment,  Safety 
and  Health  initiated  a  beryllium  worker 
health  surveillance  program  at  Rocky 
Flats  to  provide  medical  screening  to 
current  and  former  beryllium  workers 
who  had  not  participated  in  the  earlier 
NJMI^C  study.  In  addition,  the  Office  of 
Envijpnment,  Safety  and  Health 
initiated  a  study  at  the  Oak  Ridge  Y-12 
Plant  (Y-12)  in  1991  to  learn  if  the 
NJMRC  findings  on  CBD  incidence  and 
the  effectiveness  of  the  Be-LPT  could  be 
replicated.  Results  to  date  confirm 
NJMRC  findings  that  CBD  incidence 
rates  are  high  and  that  the  Be-LPT  is  an 
effective  screening  test  for  CBD  as 
shown  in  Table  4. 


Table  4  —Results  of  Medical  Screening  of  Beryllium-Exposed  Workers  at  3  DOE  Sites  Through  December 

1997 


Individuals  Examined  

Abnormal  Be-LPT,  Number  (percent) 

Completed  Diagnostic  Exams 

CBD^  Numt)er  (percent) 


Fkwky  Flats 


6257 
221  (3.5) 
186 
793(1.3) 


Y-12 


1949 

77(4) 

33 

25*  (1.3) 


Mound 


632 

M 
0 
0 


^  The  one  Mound  employee  who  was  found  to  be  consistently  positive  declined  to  go  on  for  diagnostic  testing.  Four  others  had  one  positive 
blood  test  result  and  were  awaiting  retesting.  .      ^.  ^  ^       ,         ,....■  ^  ,-qp> 

2  Includes  44  cases  confirmed  through  biopsy  and  testing  of  lavage  cells  and  35  presumptive  cases  in  which  the  pulmonotogist  diagnosed  CBD 
but  t>iopsy  arxl/or  lavage  could  not  be  completed.  .....„«    .  _.        ^  ^  ._  ^  .«».      j 

3|nclucfes  56  cases  found  through  the  sun/eillance  program  since  1991,  17  through  the  1987-1991  NJMRC  study,  and  6  between  1984  and 
1987  for  a  total  of  79  CBD  cases.  Six  of  the  79  cases  had  consistently  normal  Be-LPT  results  and  were  identified  through  lung  disease  syrrp- 

Xoms  or  at)normal  chest  X-rays.  ,      ...  _.  .     ..  ^  ..        ^ ■    m, 

'Includes  17  cases  found  in  the  surveillance  program  since  1993,  2  found  in  1991  among  beryllium  workers  who  had  been  diagnosed  with 
ot^r  lung  diseases,  and  6  cases  found  by  the  site  dinic  in  1993  among  146  currently  exposed  beryllium  workers  provided  the  Be-LPT. 


In  1996,  three  studies  reported  on 
exposiue  to  beryllium  associated  with 
CBD  and  immunologic  sensitization  to 
beryllium  (refs.  18-20).  Two  of  the 
studies  reported  on  cases  of  CBD  at 
Rocky  Flats  (refs.  18, 19).  The  third 
reported  on  an  epidemiology  study  of  a 
private  sector  beryllia  ceramics 
fabrication  plant  that  began  operating  in 
1981  (ref.  20).  Both  Rocky  Flats  and  the 
ceramics  plant  were  extensively 
monitored  for  compUance  with  the 
current  OSHA  8-hour  TWA  exposure 
standard  of  2  ng/m^.  The  authors 
concluded  that  exposures  among  the 
highest  exposed  groups  in  the  plants 
were,  on  average,  below  the  2  ^ig/m^ 
limit.  At  both  plants,  cases  of  CBD  and 
sensitization  to  beryllixun  were  found 
among  administrative  and  other 
personnel,  whose  average  exposures 
were  lower,  as  well  as  among  the  more 
highly  exposed  workers. 

Stange  and  colleagues  reported  on  the 
findings  of  a  health  siuveillance 
program  at  Rocky  Flats  that  used  the  Be- 
LPT  to  screen  for  CBD  (ref.  18).  Of  97 
individuals  who  tested  positive  on  the 
Be-LPT,  28  were  found  to  have  CBD. 


The  article  included  an  analysis  of  the 
work  histories  of  these  97  current  and 
former  workers.  A  qualitative  exposiue 
estimate  based  on  the  work  histories  of 
individuals  who  developed  CBD 
concluded  that  exposures  varied  by 
more  than  an  order  of  magnitude. 
Extensive  air  monitoring  data  were 
available  for  one  of  the  highest  exposed 
groups,  machinists. 

Barnard  and  colleagues  completed  an 
extensive  analysis  of  the  monitoring 
data  associated  with  machining 
operations  at  Rocky  Flats  (ref.  19).  Prior 
to  1984,  air  monitoring  was 
accomplished  with  fixed  area  monitors 
located  near  the  machine  tools  that  were 
thought  to  be  the  primary  sources  of 
emissions  into  the  work  rooms.  In  1984, 
personal  sampling  was  initiated,  which 
was  more  representative  of  individual 
exposure.  The  article  reported  a  high 
degree  of  uncertainty  in  exposure 
assessments  prior  to  1984  due  to  the 
lack  of  correlation  between  area 
.  monitoring  and  personal  monitoring. 
The  authors  concluded  that  machinists, 
as  a  group,  shared  similar  exposure     - 
potential,  that  average  exposures  were 


less  than  but  near  the  2  ng/m'  limit,  and 
that  excursions  above  the  limit  were 
common. 

Kreiss  and  colleagues  studied  CBD 
occurring  in  a  beryllium  oxide  ceramics 
manufacturing  plant  (ref.  20).  They 
fourB  that  machinists  had  the  highest 
incidence  rate  of  beryllium  sensitization 
and  the  highest  exposure  potential.  The 
area  monitoring  conducted  in  this  plant 
was  aimed  at  estimating  exposures 
associated  with  job  titles  and  was  found 
to  correlate  with  personal  sampling.  The 
authors  concluded  that  "the  existing 
data  suggests  that  the  machining 
expijsures  resulting  in  the  14.3  odds 
ratio  for  berylUum  sensitization  were 
largely  within  those  permitted  by 
current  regulations."  This  article 
confirmed  the  findings  of  a  study  of 
CBD  in  the  neighborhood  of  a  beryllium 
extraction  plant,  which  showed  a 
correlation  between  ambient  beryllium 
levels  and  incidence  of  CBD  (ref.  4). 
Further  analyses  of  CBD  incidence  at 
Rocky  Flats,  as  yet  unpublished, 
showed  a  similar  higher  risk  for 
machinists  compared  to  that  for  other 
workers  (See  Table  5). 
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TABLE  5.— INCIDENCE  RATES  OF  CBD  AT  ROCKY  FLATS 


Job  category' 


Beryllium  Machinist  

Administrative 

Professional ."!"."".."..."." 

All  Employees  Tested  

'  Many  employees  held  more  than  one  job  title. 


Number 
tested 


223 
1.903 
1.396 
6,254 


CBD  cases 


21 
23 
15 
64 


InciderKe 

rate 
(percent) 


9.4 
1.2 
1.1 
1.0 


Second  Berylli 


Cases  of  CBD  have  occurred  in 
machinists  who  worked  in  the  Y-12 
berylha  ceramic  machine  shop,  where 
levels  have  been  quite  low.  Only  a  small 
percentage  of  samples  have  detected 
berylhiun.  Applying  a  nonparametric 
tolerance  limit  test  to  1980  and  1990 
personal  sampling  results  from  this 
shop  shows,  with  95  percent 
confidence,  that  90  percent  of  exposures 
were  lower  than  the  detection  limit  (0.1 
^^g/m^  in  the  1980-1990  timeframe). 
Only  one  of  several  hundred  personal 
samples  was  over  the  2  jig/m^  limit. 
Continuous  area  air  monitors  have 
operated  in  the  shop  throughout  its 
existence.  One  area  sample  indicated 
levels  above  2  jig/m^  when  a  machine 
tool  was  operated  with  a  disconnected 
exhaust  duct.  No  other  area 
measurement  above  2  jig/m^  were 
recorded,  and  the  median  measurement 
was  at  the  level  of  detection. 

Several  authors  have  highlighted  the 
uncertainty  that  exists  in  the  exposure 
assessments  (refs.  19-21).  The  chemical 
composition  of  the  beryUium  materials 
used  and  the  particle  size  distribution  of 
the  aerosol  created  by  the  work 
operation  affect  the  bioavailabihty  of 
berylhiun,  and  neither  is  accounted  for 
by  current  personal  sampling  and 


analytical  methods.  It  is  not  known 
what  percentage  of  the  beryUium  that  is 
being  measured  in  air  is  capable  of 
reaching  the  regions  of  the  lung  where 
the  health  effect  occurs,  hi  addition, 
area  monitoring  used  in  the  past  does 
not  correlate  vdth  the  personal 
monitoring  that  is  thought  to  be  more 
representative  of  exposure  (refs.  19,  21). 

Epidemiologic  investigations  to  date 
have  failed  to  show  whether  the  time 
course  of  exposure  (dose  rate)  is 
biologically  significant.  High  day-to-day 
variation  in  exposiue  level  and 
excursions  above  the  2  ng/m^  limit  have 
occurred  in  all  groups  studied. 
Excursions  make  up  a  significant 
contribution  to  individuals'  total  doses, 
confounding  attempts  to  understand  if 
dose  rate  is  an  important  risk  factor. 
Berylhum  oxide  and  metal  in  the  lung 
dissolve  slowly  over  a  period  of  months 
and  years  (ref.  22),  producing  the 
berylhum  ion  that  ehcits  an  immune 
response  (ref.  23).  The  persistent 
presence  of  the  beryUium  ion  m  the 
lung  makes  CBD  a  chronic  disease  (ref. 
24).  Either  intermittent  or  chronic 
exposure  to  less  soluble  forms  of 
berylhum  can  create  and  maintain  a 
lung  burden  that  vdll  not  clear  for  many 
years,  if  at  all  (ref.  25). 


Certain  individuals  are  more 
susceptible  to  CBD  than  others.  It  has 
long  been  suspected  that  genetic 
predisposition  plays  an  important  role 
in  determining  who  will  develop  CBD. 
Recent  advances  in  genetics  and 
immunology  have  made  it  possible  for 
researchers  to  investigate  the  basis  for 
CBD  and  to  identify  a  genetic 
component  (ref.  26). 

Differences  in  individual 
susceptibihty  have  made  it  difficult  to 
imderstand  the  relationship  between 
exposure  and  CBD.  Early  epidemiologic 
studies  detected  similar  disease  rates 
among  high-  and  low-exposure 
occupational  groups  (Table  6).  The 
NJMRC  researchers  detected  differences 
in  disease  rates  among  the  workers  they 
studied  (Table  7).  The  DOE  surveillance 
findings  supported  this  conclusion  (See 
Table  5).  NJMRC  researchers  have  foimd 
cases  of  CBD  among  those  who  had  been 
exposed  for  periods  as  short  as  1  month 
and  those  who  had  imrecognized  or 
seemingly  trivial  exposure.  However, 
they  also  foimd  evidence  that  disease 
incidence  increased  with  increasing 
exposure  and  concluded  that  exposure 
to  beryllium  should  be  minimized. 


Table  6.— Chronic  Beryllium  Disease  Rates 


Exposed  during  the  1940's 


Residents  Living  Within  0.25  Mile  of  a  Beryllium  Extraction  Plant ' 
Fluorescent  Lamp  Manufacturing ' 

Massachusetts 

Ohio ".........".."." 

Machine  Shop'  

Beryllium-Copper  Foundry '  !."."."...... 

Beryllium  Extraction' 

Lorain,  Ohio 

Painesville,  Ohio .".*  " 

Reading,  Pennsylvania 


Estimated 
exposed 


500 

15,000 

8,000 

225 

1,000 

1.700 

200 

4,000 


Cases 


175 
32 
U 
13 

22 

0 

51 


Estimated 
incidence 
per  100  ex- 
posed 


1.0 

1.16 
0.4 
4.9 
1.3 


Estimated 

level  of 

exposure 


1 

100 
100 
500 
500 


1.3 

1000 

0.0 

1000 

1.3 

1000 

Exposed  from  the  1970's  to  the  1980's 


Beryllia  Ceramics  Plant  2 

The  DOE  Rocky  Flats  Plants 


Study  par- 
ticipants 


505 
895 


Cases 


9 
15 


Incidence 
per  100  ex- 
posed 


1.8 
1.7 


Estimated 

level  of 

exposure  ^g/ 

m3 


NA 
1 


Sensitized  ... 
Confirn)edCE 


Incidence 

s 

rate 

(percent) 

1 

9.4 

•3 

12 

5 

1.1 

4 

1.0 

ease  rates 
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Fxpnsed  from  the  1970*s  to  the  1980's 

Study  par- 
ticipants 

Cases 

Incidence 
per  100  ex- 
posed 

Estimated 

leve<of 

exposure  \iQl 

rrfi 

Second  Beryllia  Ceramics  Plant* 

709 

8 

1.1 

0.5 

'  Eisenbud  and  Lisson,  "Epidemiologic  Aspects  of  BerylHum-lnduced  Non  Malignant  Lung  Disease:  A  30-Year  Update,"  JOM,  Vol.  25.  pp  196- 

2  Kathleen  Kreiss  et  al.,  "Beryllium  Disease  Screenirw  in  the  Ceramics  Industry,"  JOM,  Vol.  35,  pp  267-274,  1993. 

3  Kathleen  Kreiss  et  al.,  "Epidemiology  of  Beryllium  Sensitization  and  Disease  in  Nuclear  Workers."  Am.  Rev.  Res.  Dis.,  Vol.  148,  pp  985-991. 
'(993 

*  Kathleen  Kreiss  et  al..  "Machining  Risk  of  Beryllium  Disease  and  Sensitizatkw  with  Median  Exposures  Betow  2  ^^Q/mfl'  Am.  J.  Ind.  Med..  Vol. 
30,  pp  16-25,  1996. 

TABLE  7.— BERYLLIUM  SENSITIZATION  AND  DISEASE  RATES  AT  ROCKY  FLATS 


Beryllium  process  title 


Cleaning  Tools,  Machines 

Machining 

bispectkxi 

Metallurgreal  Sample  Preparatmn 

Sawing 

Trepanning  

Band  Sawing 

Decanning,  Shearing 

Preciskxi  Grinding 


All  partrcipants 


Sensitized 

Confirmed  CBD  Cases 


Workers 
sensttized 


Number 


18 
15 


Workers 
doing  proc- 
ess 


255 

189 

138 

115 

06 

77 

67 

65 

31 


Partkapants 


895 
895 


Sensitiza- 
tkxi  rate 
(percent) 


2.7 
3.2 
1.4 
2.6 
4.7 
3.9 
6.0 
3.1 
6.5 


Rate 
(percent) 


2.0 
1.7 


From  Kathleen  Kreiss  et  al.  "Epidemk)togy  of  Beryllium  Sensitization  and  Disease  in  Nuclear  Workers,"  Am.  Rev.  Res.  Dis.,  Vol.  148.  pp  985- 
991.1993. 


A  recent  publication  by  Eisenbud  in 
January  1998,  (ref.  27),  consolidated  the 

Erevious  epidemiologic  studies  that 
ave  questioned  the  relevance  of  the 
current  PEL  after  evaluating  the  effect  of 
the  level  of  exposiu«  on  disease.  In  this 
article,  Eisenbud  concludes  that  it 
"appears"  the  current  2  ng/m^  standard 
is  not  protective  enough.  Rather  than 
recommend  an  alternative  exposure 
limit,  however,  Eisenbud  points  to  the 
need  for  the  development  of  an  animal 
model  to  aid  in  better  understanding  the 
etiology  of  CBD  and  suggests  that 
[innovative  measiu*es  may  be  needed  to 
[Control  the  disease. 

In  smnmary.  evidence  suggests  higher 
incidence  of  CBD  among  workers  with 
higher  exposiues  (e.g.,  machinists),  but, 
at  lower  exposure  levels,  other  factors 
may  operate  to  confound  a  clear  dose- 
lesponse  relationship.  These  factors 
iinclude:  (1)  The  effect  of  peak  exposures 
(such  that  most  of  the  exposure  results 
from  short-term  episodes);  (2) 
inadequacy  of  area  monitoring  in 
reflecting  actual  exposure;  (3)  chemical 
composition,  etc.,  that  may  affect 
bioavailability;  (4)  inadequate 
monitoring  of  beryllium  composition/ 
'  species  associated  with  exposiu«s;  and 
(5)  the  effect  of  genetic  predisposition. 
As  a  result,  the  existing  Uterature  does 


not  point  to  a  clear  set  of  measures  that 
will  reduce  incidence. 

E.  Value  of  Early  Detection 

Researchers  at  the  National  Jewish 
Medical  and  Research  Center  (NJMRC) 
compared  the  limg  functions  of  patients 
with  chronic  beryllium  disease  (CBD) 
who  had  been  identified  through 
abnormal  chest  X-rays  or  cUnical 
symptoms  to  those  of  patients  whose 
CBD  had  been  identified  through 
positive  berylhum-induced  lymphocyte 
proUferation  tests  (Be-LPTs)  (ref.  28). 
Twelve  of  21  Be-LPT-identified  patients 
had  lung  abnormalities,  including 
reduced  exercise  tolerance.  Fourteen  of 
15  patients  identified  through  chest  X- 
rays  or  clinical  symptoms  had  abnormal 
lung  function,  and  their  abnormalities 
were  more  severe.  The  authors 
concluded  that  the  Be-LPT  was  useful 
because  it  permitted  detection  of 
affected  individuals  earlier  in  the 
disease  process. 

Early  identification  also  allows 
removal  of  patients  with  CBD  from  jobs 
with  beryUium  exposure.  There  is  no 
direct  evidence  that  removal  &t)m 
exposure  improves  the  prognosis  of 
patients  with  CBD,  because  follow  up 
studies  have  not  been  done.  However, 
berylhum  does  clear  from  the  lung  over 


time,  and  a  reduced  level  of  antigen  in 
the  lung  should  reduce  the  severity  of 
the  inflammation  and  the  amount  of 
limg  damage. 

The  79  cases  of  CBD  diagnosed  among 
Rocky  Flats  workers  showed  a  range  of 
severity  similar  to  that  reported 
elsewhere.  Thirty-nine  individuals  had 
symptoms  that  required  treatment 
ranging  from  inhaled  bronchodilators  to 
corticosteroids  to  oxygen.  Two 
individuals  died  of  CBD.  Seventy-three 
of  the  79  cases  were  identified  among 
individuals  who  had  abnormal  Be-LPT 
results  but  normal  chest  X-rays  or 
pulmonary  function  screening  test 
results. 

V.  Request  fimr  Information 

The  Department  is  considering  more 
stringent  requirements  in  various  areas 
of  the  propc»ed  NOPR.  It  is  especially 
interested  in  comments  that  are 
supported  by  evidence  and  rationale 
whenever  possible,  regarding  the 
following  areas. 

Industrial  hygiene  competencies: 
Proposed  sections  850.21(b)  and 
850.24(a)  would  require  that  hazards 
assessments  and  exposure  monitoring, 
respectively  be  conducted  by 
"individuals  with  sufficient  knowledge 
in  industrial  hygiene."  The  Department 
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is  considering  using  more  prescriptive 
definitions  for  the  quahficaUons  an 
individual  must  possess  to  perform  the 
required  hazard  assessments  and 
exposure  monitoring.  One  possible 
alternative  approach  would  be  to  use 
OSHA's  "competent  person"  definition. 
OSHA  defines  a  competent  person  as: 

*  •   •  one  who  is  capable  of  identifying 
existing  and  predictable  hazards  in  the 
surroundings  or  working  conditions  which 
are  unsanitary,  hazardous,  or  dangerous  to 
employees,  and  who  has  authorization  to 
take  prompt  corrective  measures  to  eliminate 
them. 

Another  possible  approach  would  be 
to  require  that  hazards  assessments  and 
exposure  monitoring  be  performed  by  a 
"certified  industrial  hygienist"  as 
defined  by  the  American  Board  of 
Industrial  Hygiene.  DOE  requests  that 
interested  parties  submit  comments 
regarding  the  use  of  such  prescriptive 
definitions  and/or  suggestions  for 
alternative  approaches. 

Permissible  exposure  limit:  To 
address  the  uncertainties  associated 
with  the  existing  PEL  and  the 
limitations  of  the  existing  scientific 
data,  DOE  requests  that  interested 
parties  submit  any  compelling, 
scientific  evidence  that  would  assist  the 
Department  in  estabhshing  a  new 
permissible  exposure  limit  that  would 
be  more  protective  of  worker  health. 

Percent  exceedance:  The  Department 
is  considering  alternatives  to  the  action 
level  as  a  basis  for  judging  and 
interpreting  exposure  monitoring 
resuhs.  Descriptions  of  three  methods 
used  to  interpret  exposure  level  data  are 
contained  in  the  American  Industrial 
Hygiene  Association,  A  Strategy  for 
Occupational  Exposure  Assessment  (ref. 
29).  Of  the  three  methods  described,  the 
p)ercent  exceedance  approach  appears  as 
the  best  alternative  for  achieving  the 
policy  goal  of  encouraging  periodic 
monitoring  to  imderstand  the 
distribution  of  exposures  and  for 
investigating  the  causes  of  high 
exposures  to  prevent  their  reoccurrence. 
We  are  considering  proposing  that 
monitoring  demonstrate  95% 
confidence  that  fewer  than  5  percent  of 
the  8-hour  or  15  minute  TWA  PEL 
levels  exceed  the  exposure  limit.  The 
advantage  of  this  method  is  that 
periodic  monitoring  is  needed  to 
characterize  the  distribution  of  exposure 
before  comphance  can  be  demonstrated, 
usually  through  an  upper  tolerance  limit 
test.  In  addition  this  method  rewards 
day-to-day  management  of  exposure 
levels  through  investigation  of  the 
causes  of  an  exceedance  and  the 
implementation  of  corrective  actions 
that  wrill  prevent  it  fi-om  reoccurring.  A 
weakness  of  this  method  is  that  it  can 


underestimate  the  degree  of  risk  in  a 
workplace  where  day-to-day,  or  between 
worker  variation,  is  very  large.  This 
weakness  can  be  minimized  by  assuring 
that  long  term  mean  levels  are  not  high 
compared  to  the  PEL.  DOE  requests  that 
interested  parties  provide  information 
on:  the  feasibility  and  impfication  of  a 
percent  exceedance  approach  to 
defining  an  acceptable  workplace;  the 
percent  exceedance  that  would  still 
provide  the  level  of  protection  intended 
by  the  8-hour  or  15  minute  TWA  PEL; 
and  whether  mean  testing  should  be 
specified  as  well.  Commentors  should 
provide  the  rationale  and  associated 
costs  for  approaches  supported  in  their 
submittals,  as  well  as  input  on 
implementation  strategies  or  issues. 

Exposure  monitoring:  Given  the 
uncertainty  regarding  the  adequacy  of 
the  PELs  and  whether  any  level  of 
beryllium  exposure  should  be 
considered  safe,  DOE  is  considering 
establishing  a  requirement  for  daily 
exposure  monitoring  of  all  beryllium 
workers  to  document  and  characterize 
more  completely  a  worker's  exposure  to 
beryUium,  and  to  better  evaluate  the 
adequacy  of  existing  exposure  levels  or 
determine  appropriate  levels  for 
alternative  exposure  limits.  At  the  very 
low  exposure  levels  that  the  Department 
is  attempting  to  achieve,  work  practices 
that  would  ordinarily  be  judged  as 
presenting  trivial  potential  sources  of 
exposing  may  be  significant.  The  goal  of 
an  exposure  monitoring  program  should 
be  routine  samphng  aimed  at 
characterizing  the  distribution  of 
exposures  due  to  typical  work. 
Monitoring  results  help  identify  both 
the  cause  of  exposure  above  limits  and 
measures  that  can  prevent  recurrence. 
DOE  requests  that  interested  parties 
provide  information  on  the  feasibility 
and  imphcations  of  this  more  restrictive 
monitoring  requirement.  Commentors 
should  also  provide  the  rationale  for  the 
approaches  supported  in  their 
submittals. 

Respiratory  protection:  EKDE  is 
considering  requiring  the  use  of 
respiratory  protection  at  the  action  level 
instead  of  the  PEL  due  to  uncertainty 
about  the  protective  value  of  the  PEL. 
DOE  requests  that  interested  parties 
submit  comments  regarding  the  impact 
of  such  a  change. 

Protective  clothing  and  equipment: 
DOE  is  requesting  information  regarding 
the  presence  of  soluble  berylUum 
compounds  within  the  EXDE  complex 
and  the  appropriateness  of  the  exclusion 
of  such  compounds  from  the  definition 
of  beryllium  in  the  proposed  rule,  hi 
addition.  DOE  requests  comments  with 
appropriate  supporting  rationale 
regarding  the  need  for  the  protective 


clothing  provisions  of  proposed  section 
850.29(a)(2)  given  that  soluble  beryUium 
compoimds  apparently  are  not  present 
within  the  DOE  complex. 

Surface  contamination  level:  DOE 
requests  that  interested  parties  submit 
comments  regarding  the  validity  of  the 
proposed  3  jig/100  cm^  surface 
contamination  level.  If  an  alternate  level 
is  suggested,  the  Department  requests 
that  the  rationale  and  associated  cost 
imphcations  for  choosing  the  alternate 
surface  contamination  level  also  be 
provided. 

Release  level:  DOE  is  aware  of  the 
need  to  set  an  acceptably  &«e-release 
surface  contamination  level  for 
beryllium  for  unrestricted  equipment 
release  and  transfer  to  uncontrolled 
areas  and  the  public.  DOE  requests  that 
interested  parties  submit  comments 
regarding  the  setting  of  a  beryUium  free- 
release  public  contamination  level.  If  a 
level  is  suggested,  the  Department 
requests  that  the  rationale  and 
associated  cost  imphcations  for 
choosing  the  associated  surface 
contamination  level  also  be  provided. 

Medical  surveillance:  DOE  seeks 
comments  on  whether  all  workers  with 
any  potential  exposure  to  beryllium, 
regardless  of  the  level  of  exposure, 
should  be  provided  the  option  to 
participate  in  a  medical  surveillance 
program  to  identify  workers  who  may 
become  sensitized  to  beryUium  at 
exposures  less  than  the  action  level  or 
STEL. 

Anonymous  testing:  The  Department 
reahzes  that  some  workers  may  elect  not 
to  participate  in  the  medical 
surveillance  program  because  they  may 
beheve  that  a  diagnosis  of  CBD  or 
beryUium  sensitization  could  have  a 
negative  impact  on  future  employment 
opportunities  or  on  their  health 
insurance.  To  address  this  concern  and 
to  encourage  greater  worker 
participation  in  the  medical 
siurveillance  program.  DOE  is 
considering  including  a  provision  in  the 
proposed  rule  that  would  allow  for 
anonymous  testing  for  CBD.  Such  a 
provision  could  include  assigning  an 
identification  number  (not  traceable  to 
the  worker's  name)  to  the  worker's 
blood  sample.  The  tested  worker  could 
use  the  identification  number  to  call 
into  the  testing  laboratory  after  a 
specified  amount  of  time  to  retrieve  the 
test  results. 

DOE  recognizes  that  such  a  system 
may  encourage  greater  participation  in 
the  medical  surveillance  program,  but  it 
also  has  several  drawbacks  including 
the  inability  to  correlate  collected 
exposure  data  to  health  outcomes,  and 
problems  associated  with  the  need  for 
foUowup  testing  to  confirm  positive 
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results.  DOE  request  that  interested 
parties  comment  on  appropriate 
methods  for,  and  the  feasibiUty  and 
utility  of  provisions  for  anonymous 
testing  for  CBD. 

Outreach  program:  DOE  is 
considering  a  requirement  that 
contractors  develop  and  implement  an 
outreach  education  program  for  family 
members  of  beryllium  workers.  The 
outreach  awareness  program  would 
address  the  hazards  of  exposure  to 
berylliiun  and  the  purpose  and  content 
of  the  CBDPP.  The  objective  of  this 
requirement  would  be  to  increase 
awareness  among  the  famiUes  of 
beryllium  workers  about  the  hazards 
associated  with  berylUiun  exposure  and 
the  actions  being  taken  within  the 
Department  to  address  these  hazards. 
DOE  requests  that  interested  parties 
cximment  on  the  feasibility,  utiUty,  and 
implications  of  such  an  outreach 
program. 

VI.  Section-by-Section  Analysis 

Overview  of  the  Proposed  Jiule 

\  The  proposed  rule  would  strengthen 
the  Department's  worker  protection 
program  established  in  DOE  Order 
440. lA,  Worker  Protection  Management 
for  EKDE  Federal  and  Contractor 
Employees  (5483.1B,  5480.4.  5480.8A. 
and  5480.10  for  operations  not  covered 
contractually  under  440.1  A),  by 
supplementing  the  general  worker 
protection  program  requirements  of  the 
order  with  hazard-specific  provisions 
that  are  designed  to  manage  and  control 
beryllium  exposure  hazards  in  the  DOE 
workplace.  These  hazard-specific 
provisions  are  derived  largely  from  DOE 


Notice  440.1,  "Interim  Chronic 
Beryllium  Disease  Prevention  Program." 

DOE  Notice  440.1  was  developed  by 
the  DOE  BerylUiun  Rule  Development 
Team  and  Executive  Committee,  both  of 
which  consisted  of  representatives  of 
each  of  the  affected  DOE  headquarters 
and  field  offices.  The  technical  basis  for 
the  notice  was  based  in  part  on  pubhc 
input  provided  to  the  DOE  Office  of 
Environment,  Safety  and  Health  (EH)  by 
43  commentors  and  organizations  in 
response  to  a  December  30, 1996, 
Federal  Register  notice  requesting 
scientific  data,  information,  and  views 
relevant  to  a  DOE  berylUum  standard 
(61  FR  68725).  Much  of  this  information 
was  presented  and  discussed  at  pubUc 
forums  held  in  Albuquerque,  NM,  and 
Oak  Ridge,  TN,  in  January  1997. 
Records  of  these  pubUc  forums,  as  well 
as  copies  of  all  related  public  input  and 
the  minutes  and  recommendations  of 
the  BRAC  meetings,  are  available  at  the 
EKDE  Freedom  of  Information  Reading 
Room  in  the  prerulemaking  docket  file 
entitled  "BERYLLIUM  STANDARD." 
See  the  preceding  ADDRESSES  section  for 
details  on  how  to  review  or  obtain 
copies  of  this  material. 

Consistent  with  DOE  Notice  440.1  the 
proposed  rule  estabUshes  a  CBDPP  that 
is  designed  to  prevent  the  occurrence  of 
chronic  beryllium  disease  (CBD)  among 
DOE  Federal  and  contractor  workers. 
The  CBDPP  will  accomplish  this 
disease-prevention  mission  through 
provisions  that  (1)  reduce  the  number  of 
cxurent  DOE  Federal  and  contractor 
workers  who  are  exposed  to  beryllium 
by  clearly  identifying  and  limiting 
worker  access  to  areas  and  operations 
that  contain  or  utilize  berylUum;  (2) 


minimize  the  potential  for,  and  levels 
of,  worker  exposure  to  berylUum  by 
implementing  engineering  and  work 
practice  controls  that  prevent  the  release 
of  berylUum  particles  into  the 
workplace  atmosphere  and/or  capture 
and  contain  airborne  berylUum  peirticles 
before  woii^er  inhalation;  (3)  estabUsh 
medical  surveillance  to  monitor  the 
health  of  exposed  workers  and  ensure 
early  detection  and  treatment  of  disease; 
and  j4)  continually  monitor  the 
effectiveness  of  the  program  in 
prev'enting  CBD  and  implement  program 
enhancements  as  appropriate. 

The  provisions  of  the  proposed  rule 
are  presented  in  three  main  subparts:  A, 
B,  and  C.  Subpart  A  of  the  proposed  rule 
describes  the  purpose  and  applicability 
of  the  rule,  defines  terms  that  are  critical 
to  the  rule's  appUcation  and 
implementation,  and  estabUshes  DOE 
and  contractor  responsibilities  for 
executing  the  rule.  Subpart  B  estabUshes 
administrative  requirements  to  develop 
and  maintain  a  CBDPP  and  to  perform 
all  berylUum-related  activities  according 
to  the  CBDPP.  Subpart  C  estabUshes 
requirements  that  focus  on  protecting 
worVers  from  the  harmful  health  effects 
associated  with  expostire  to  airborne 
levels  of  beryllium.  Some  of  the 
provisions  of  Subpart  C  would  apply 
only  when  it  is  determined  that  the 
airborne  concentrations  of  berylUum  in 
a  specific  workplace  or  operation  rise 
above  a  specified  limit.  Table  5 
summarizes  these  provisions  and 
indicates  the  levels  of  berylUum  at 
which  the  provisions  would  be  enacted. 
Subparts  A,  B,  and  C  of  the  proposed 
rule  are  discussed  in  detail  in  the 
following  sections. 


TABLE  5.— LEVELS  AT  WHICH  THE  PROVISIONS  OF  THE  CBDPP  WOULD  BE  ENACTED 


Worker  exposure  or  potential  exposure 
levels  (&-hour  TWA) 


Provision 


>0 


>  Action 
level  or 
>STEL 


>  PEL  (8-hr 
TWA  or 
STEL) 


X 
X 
X 


X 
X2 
X 
X 


X3 


Baseline  Beryllium  Inventory  (850.20) 

Hazard  Assessment  (850.21 ) * 

Initial  Exposure  Monitoring  (850.24) 

Periodic  Exposure  Monitoring  (850.24)  

Exposure  Reduction  and  Minimization  (850.25)  

Regulated  Areas  (85026)  

Change  Rooms  (850.27)  

Respiratory  Protection  (85028) 

Protective  Clothing  and  Equipment  (85029)  

Housekeeping  (850.30)  

Medical  Surveillance  (850.33)  

Training  (850.36)  

Counseling  (850.36)  

Waming  Signs  (850.37) 

Waste  Disposal  (850.31)  Applies  to  tjeryHium  waste  and  beryllium- 
contaminated  waste. 

Beryllium  Emergencies  (850.32) Apptees  to  berylium  operatk)ns. 


X* 


X5 


X6 
X 
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TABLE  5.-LEVELS  AT  WHICH  THE  PROVISIONS  OF  THE  CBDPP  WOULD  BE  ENACTED-Continued 


Provision 


Wofker  exposure  or  potential  exposure 
levels  (8-hour  TWA) 


>0 


Warning  Labels  (850.37) 


2  Action 
level  or 
>STEL 


>  PEL  (8-hr 
TWA  or 
STEL) 


Applies  to  tjeryHium  and  beryllium  waste 

and  beryllium-contaminated  material  and 

— _^ WSStQ. 

vJcer'^^retS^Te'tS^'^  ^^«'  "  ^^^^-  «^^°^  "^^  ««^^  ^^^^  ^«*^  and  minimization  goals  to  further  reduce 

3^2^  S  r^^'^.^Sl^'^lcXp^Sl^'^  "^'^'^  '"  '^^  ^'^P—  •«  ^^  '^  -<^  'eve.  or  STEL 
sH^i^^^  ®"°'?  '^^^  maintain  removable  surface  contamination  at  or  below  3  ug/100  cm^ 
^Hazard  communication  training  is  required  for  all  wort^ers  who  could  be  potentially  exSsed 
•Counseling  s  required  for  beryllium  workers  diagnosed  with  CBD  or  Wum  mAsS?' 


A.  Subpart  A — General  Provisions 

Proposed  section  850.1  emphasizes 
that  the  proposed  CBDPP  would 
enhance,  supplement,  and  be  integrated 
into  existing  worker  protection  program 
requirements  for  DOE  Federal  and 
contractor  employees.  The  Department 
has  structured  the  proposed  rule  this 
way  for  two  main  reasons:  (1)  To  take 
advantage  of  existing  and  effective 
comprehensive  worker  protection 
programs  that  have  been  implemented 
at  DOE  facilities,  and  (2)  to  minimize 
the  burden  on  DOE  contractors  by 
clarifying  that  contractors  need  not 
estabUsh  redundant  worker  protection 
programs  to  comply  with  the  proposed 
rule. 

Proposed  section  550.2(a)(1)  specifies 
that  the  proposed  rule  would  apply  to 
DOE  Federal  employees  with 
responsibihties  for  operations  or 
activities  involving  exposure  or  the 
potential  for  exposure  to  beryllium  at 
DOE-owned  or  -leased  facilities.  The 
Department  recognizes  that  its  federal 
workers  are  not  usually  directly 
involved  in  production  tasks  or  other 
activities  in  which  they  would  be 
exposed  to  airborne  beryllium. 
However,  in  performing  management 
and  oversight  duties,  DOE  federal 
workers  often  must  enter  faciUties 
where  beryUium  is  handled.  Federal 
wrorkers  are  protected  under  the  healUi 
and  safety  provisions  of  29  CFR  Part 
1960,  "Basic  Program  Elements  for 
Federal  Employee  Occupational  Safety 
and  Health  Programs  and  Related 
Matters,"  as  well  as  Executive  Order 
(EO)  12196,  "OccupaUonal  Safety  and 
Health  Programs  for  Federal 
Employees."  The  Department's  intent  in 
proposed  section  850.2(a)(1)  is  to 
supplement  these  general  worker 
protection  requirements  with  specific 
beryllium-related  requirements  in  the 
limited  instances  where  DOE  federal 


workers  may  have  the  potential  for 
beryllium  exposure. 

Proposed  section  850.2(a)(2)  specifies 
that  the  proposed  rule  would  also  apply 
to  DOE  contractors  with  operations  or 
activities  involving  exposure  or  the 
potential  for  exposure  to  beryUium.  As 
clarified  in  the  definition  of  DOE 
contractor  (proposed  section  850.3),  the 
Department's  intent  is  that  the  DOE 
contractors  covered  under  this  proposed 
rule  would  include  any  entity  under 
contract  to  perform  DOE  activities  at 
DOE-owned  or  -leased  facilities, 
including  contractors  awarded 
contracts,  integrating  contractors,  and 
subcontractors.  This  section  further 
clarifies  that  the  requirements  of  the 
CBDPP  would  apply  only  to  contractors 
and  subcontractors  who  work  in  areas  or 
on  DOE  activities  that  involve  the 
potentifil  for  worker  exposure  to 
beryllium.  The  Department's  intent  with 
this  clarification  is  to  focus  DOE  and 
contractor  resources  and  efforts  on  areas 
and  activities  that  present  a  real 
potential  for  worker  exposure  to 
beryllium  and  thus  reaUze  the  most 
benefit  from  implementing  the  proposed 
CBDPP.  DOE  emphasizes  this  intent 
throughout  the  proposed  rule  by 
requiring  that  DOE  contractors  tailor 
their  approach  to  implementiuR  the 
CBDPP. 

The  Department's  intent  with  the 
applicability  provisions  of  proposed 
section  850.2(a)(1)  and  (a)(2)  is  that  the 
proposed  rule  would  apply  only  to 
exposures  and  potential  exposures  to 
beryllium  that  occur  in  connection  with 
facihty  operations.  This  recognizes  the 
fact  that  beryllium  occurs  naturally  in 
soils  and  that  the  focus  of  the  CBDPP 
should  not  be  on  naturally  occurring 
beryllium  but  rather  on  the  occupational 
exposiues  resulting  fi^m  DOE 
operations. 

Proposed  section  850.2(b)(1)  would 
exempt  "beryllium  articles"  from  the 
requirements  of  the  proposed  rule  (see 


the  discussion  of  the  definition  of 
"beryllium  article"  under  proposed 
section  850.3).  The  Department 
recognizes  that  some  beryllium- 
containing  manufactured  items  may  not 
pose  beryllium  hazards  where  they  have 
been  formed  to  specific  shapes  or 
designs  and  their  subsequent  uses  or 
handling  will  not  result  in  the  release  of 
beryllium.  This  exemption  for  beryllium 
articles  is  consistent  writh  the  approach 
taken  by  OSHA  when  defining 
hazardous  materials  subject  to  the 
Hazard  Communication  standard  at  29 
CFR  1910.1200. 

Proposed  section  850.2(b)(2)  would 
establish  that  the  rule  does  not  apply  to 
the  DOE  laboratory  operations  involving 
berylliiun  that  are  subject  to  the 
requirements  of  OSHA's  Occupational 
Exposure  to  Hazardous  Chemicals  in 
Laboratories  standard,  29  CFR 
1910.1450,  commonly  called  OSHA's 
laboratory  standard.  In  establishing  its 
laboratory  standard,  OSHA  clarified  its 
intent  that  29  CFR  1910.1450  supersede 
all  other  OSHA  regulations  for  bench- 
top  laboratory-scale  activities,  noting 
that  the  provisions  of  the  standard  were 
more  relevant  and  suitable  to  the  unique 
characteristics  of  laboratory  activities. 
The  Department  agrees  with  OSHA's 
approach  and  believes  that  the 
provisions  of  OSHA's  laboratory 
standard  are  adequate  to  protect  workers 
from  beryllium  exposures  in  facilities 
that  fall  within  the  scope  of  the 
standard. 

Proposed  section  850.3  would  apply 
traditional  industrial  hygiene 
terminology  to  define  key  terms  used 
throughout  the  proposed  rule.  In  relying 
on  such  terminology  and  by  using  terms 
consistent  with  OSHA  interpretations, 
DOE  intends  to  signal  the  Department's 
increased  emphasis  on  industrial 
hygiene  compliance  through  the  use  of 
accepted  occupational  safety  and  health 
requirements  and  procedures.  The 
following  discussion  defines  and 
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explains  each  of  the  definitions  in  the 
proposed  rule. 

Accepted  applicant  is  any  person  who 
has  accepted  an  offer  of  employment  in 
beryllium  work  at  a  DOE  facility  but 
who  has  not  yet  begun  performing 
berylliiun  work.  EXDE  intends  for  DOE 
contractors  to  provide  such  individuals 
with  baseline  medical  evaluations 
before  allowing  them  to  begin 
employment  as  beryllium  workers  to 
ensure  that  they  can  safely  perform 
work  in  areas  that  may  present  the 
potential  for  exposiue  to  beryllium. 

Action  level  means  the  level  of 
airborne  concentration  of  beryllium 
established  pursuant  to  Subpart  C, 
which,  if  exceeded,  would  require  the 
implementation  of  certain  provisions  of 
the  proposed  rule.  Using  an  action  level 
to  trigger  certain  provisions  of  the 
proposed  rule  is  consistent  with  the 
approach  appUed  in  many  of  OSHA's 
substance-specific  standards.  This 
approach  ensures  that  appropriate 
workplace  precautions  are  taken  and 
that  training  and  medical  svirveillance 
are  provided  in  cases  in  which  worker 
exposures  to  berylliiun  could  approach 
the  permissible  exposure  Umit. 
Additional  discussion  on  the 
application  of  the  action  level  in  this 
proposed  rule  is  provided  in  the 
discussion  on  proposed  section  850.23, 
Action  Level,  and  in  the  discussions  of 
the  individual  provisions  of  the 
proposed  rule  that  would  be  triggered 
by  exceeding  the  proposed  action  level. 

Authorized  person  means  any  person 
required  by  work  duties  to  be  in 
regulated  areas.  Authorized  individuals 
are  intended  to  be  trained  and 
experienced  in  the  hazards  of  beryllium 
and  in  the  means  of  protecting 
themselves  and  those  around  them 
against  such  hazards.  Training 
requirements  for  all  individuals  working 
vrith  beryllium  are  specified  in 
proposed  section  850.36  of  the  proposed 
rule.  The  concept  of  authorized  persons 
is  consistent  with  OSHA  standards  and 
with  contractor  practice  in  many 
facilities  and  is  intended  to  ensure  that 
the  number  of  potentially  exposed 
individuals  is  reduced  to  the  lowest 
possible  number  and  that  workers  who 
are  granted  access  to  regulated  areas 
have  the  knowledge  they  need  to  protect 
themselves  and  other  workers. 

Beryllium  means  elemental  beryllium 
and  any  insoluble  beryllium  compound 
or  alloy  containing  0.1  percent 
beryllium  or  greater  that  may  be 
released  as  an  airborne  particulate.  The 
Department  has  chosen  this  definition 
of  beryllium  because  it  clearly  reflects 
that  the  focus  of  the  proposed  rule  is  on 
exposure  to  airborne  levels  of  beryllium. 
DOE  notes  in  this  definition  that  OSHA 


uses  the  criterion  for  a  carcinogenic 
mixture  as  one  that  contains  a 
carcinogenic  component  at  a 
concentration  of  0.1  percent  (or  1,000 
parts  per  million  Ippm])  or  greater,  by 
weight  or  volume. 

Beryllium  article  means  a 
manufactured  itein  that  is  formed  to  a 
specific  shape  or  design  during 
manufactiue  and  that  has  end-use 
functions  that  depend  in  whole  or  in 
part  on  the  item's  shape  or  design 
during  use  and  that  does  not  release 
beryllium  or  otherwise  result  in 
exposure  to  airborne  concentrations  of 
berylhiun  imder  normal-use  conditions. 
The  Department  has  included  this 
definition  of  "beryllium  article"  to 
distinguish  between  forms  of  beryllium 
that  could  result  in  exposiue  and 
manufactured  items  containing 
berylliiun  that  do  not  release  beryllium 
or  otherwise  result  in  exposure  to 
airborne  concentrations  of  beryllium. 
This  definition  is  consistent  with  the 
rationale  employed  by  OSHA  in 
formulating  its  definition  of  "article"  in 
the  Hazard  Communication  standard  (29 
CFR  1910.1200).  The  key  concept  is  that 
an  article  does  not  have  the  potential  to 
result  in  hazardous  exposures;  this 
definition  of  "article"  also  considers  the 
item's  intended  use.  For  example,  an 
item  ceases  to  be  an  "article"  when  it  is 
subjected  to  machining,  cutting,  or 
drilling.  Similarly,  if  an  item  is 
manufactured  for  the  purpose  of  being 
machined  later,  it  is  not  considered  an 
article. 

Beryllium  emergency  means  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  container  rupture,  or 
failure  of  control  equipment  or 
operations,  that  unexpectedly  releases  a 
significant  amount  of  beryllium.  This 
definition  is  particularly  important 
when  determining  appropriate 
emergency  response  procedures  that  fall 
writhin  the  scope  of  OSHA's  Hazardous 
Waste  Operations  and  Emergency 
Response  standard,  29  CFR  1910.120. 
This  definition  is  based  on  OSHA's 
interpretation  of  the  term  as  applied  in 
29  CFR  1910.120  and  is  intended  to 
refer  to  any  untoward  event,  such  as  a 
major  spill  of  powdered  beryllium  or  an 
unexpected,  massive  upset  that  releases 
a  significant  amount  of  airborne 
beryllium  into  the  workplace 
atmosphere.  The  use  of  the  term 
"beryllium  emergency"  in  this  proposed 
rule  applies  to  proposed  section  850.32. 
Emergencies,  which  requires  DOE 
contractors  to  develop  emergency 
procedures  and  training  to  address 
emergency  scenarios.  Such  procedures 
£uid  training  must  focus  on  emergency, 
events  that  can  reasonably  be  foreseen 


by  an  employer,  such  as  a  spill  or  a 
rupture  of  a  pipe  or  a  container. 

Beryllium-induced  lymphocyte 
proliferation  test  (Be-LPT)  means  an  in 
vjtrotneasure  of  the  beryllium  antigen- 
specific,  cell-mediated  immune 
response.  This  test  measures  the  extent 
to  which  lymphocytes,  a  class  of  white 
blood  cells,  respond  to  the  presence  of 
beryllium  by  replicating  in  the 
laboratory.  The  Be-LPT  is  used  by 
medical  personnel  to  identify  workers 
who  have  become  sensitized  to 
beryllium  through  their  occupational 
exposure. 

Beryllium  worker  means  a  current 
worker  who  is  exposed  or  potentially 
exposed  to  airborne  concentrations  of 
beryllium  at  or  above  the  action  level  or 
above  the  STEL  or  who  is  currently 
receiving  medical  removal  protection 
benefits.  This  individual  is  a  EKDE 
Federal  or  contractor  worker,  a  worker 
of  a  subcontractor  to  a  DOE  contractor, 
or  a  visitor  who  i>erforms  work  for  or 
with  DOE  or  uses  DOE  facilities.  This 
definition,  through  the  phrase  "current 
worker  who  is  exposed  or  potentially 
exposed  to  airborne  concentrations  of 
beryllium,"  clarifies  the  Department's 
intent  that  the  proposed  rule  would 
apply  only  to  current  workers  who  are 
part  of  the  at-risk  population.  The 
definition  further  clarifies  that  current 
workers  who  have  been  removed  from 
beryllium  exposure  as  part  of  the 
medical  removal  plan  would  continue 
to  be  considered  as  beryllium  workers 
under  the  proposed  rule.  Former  DOE 
workers  who  were  potentially  exposed 
to  beryllium  do  not  fall  within  this 
definition  or  the  proposed  rule.  These 
workers  will  be  addressed  under  a 
separate  DOE  initiative  that  is  under 
development. 

Breathing  zone  is  the  hemisphere 
forward  of  the  shoulders,  centered  on 
the  mouth  and  nose,  with  a  radius  of  6 
to  9  inches.  This  definition  applies 
s{>eclfically  to  proposed  section  850.24, 
Ebcposure  Monitoring,  which  would 
require  DOE  contractors  to  determine 
worker  exposures  to  beryllium  by 
monitoring  for  the  presence  of 
contaminants  in  the  worker's  personal 
breathing  zone.  This  definition  is 
consistent  with  sound  and  accepted 
industrial  hygiene  practice  and  ensures 
that 'temples  collected  for  personal 
exposure  monitoring  represent  the  air 
inhaled  by  workers  while  performing 
their  duties  in  affected  work  areas. 

DOE  means  the  Department  of  Energy 
or  Department. 

DOE  beryllium  activity  means  an 
activity  performed  for,  or  by,  DOE  that 
can  expose  workers  to  airborne 
concentrations  of  beryllium.  Activities 
within  the  scope  of  this  definition 
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include  design,  construction,  operation, 
maintenance,  and  decommissioning. 
The  definition  further  explains  that,  to 
the  extent  appropriate,  a  "IXDE  activity" 
may  involve  one  DOE  facility  or 
operation,  a  combination  of  facilities 
and  operations,  or  possibly  an  entire 
site.  This  definition  is  broad  enough  to 
include  such  activities  as  repair  work 
performed  by  support-service 
subcontractors  who  visit  the  site 
infrequently. 

DOE  contractor  means  any  entity 
under  contract  (or  its  subcontractors) 
with  DOE  with  responsibility  for 
performing  DOE  activities  at  DOE- 
owned  or  -leased  facilities.  This  does 
not  apply  to  contractors  or 
subcontractors  who  solely  provide 
"commercial  items"  as  defined  under 
the  Federal  Acquisition  Regulations 
(FAR).  As  explained  in  proposed  section 
850.10,  subcontractors  included  in  this 
definition  who  would  be  covered  under 
the  proposed  rule  would  not  necessarily 
be  expected  to  produce  their  own 
vmtten  CBDPPs.  However,  these 
subcontractors  should  be  included  in 
the  CBDPF  that  encompasses  all 
beryllium-related  activities  at  the  site. 
See  the  discussion  in  proposed  section 
850.10  for  further  details  on  how  the 
requirements  of  the  proposed  CBDPF 
would  be  extended  to  a  subcontractor. 

DOE  facihty  means  any  facility  owned 
or  leased  by  DOE. 

High-efficiency  particulate  air  (HEPA) 
filter  means  a  high-efficiency  filter 
capable  of  trapping  and  retaining  at 
least  99.97  percent  of  0.3-micrometer 
monodisperse  particles.  Such  filters  are 
commonly  used  in  heating  and 
ventilating  systems,  respiratory 
protection  equipment,  local  exhaust 
ventilation,  and  so  on,  to  remove  toxic 
or  hazardous  particulates  like  beryllium. 

Immune  response  refers  to  the  series 
of  cellular  events  by  which  the  immune 
system  reacts  to  challenge  a  specific 
antigen.  Types  of  immune  responses, 
include  acquired  immunity  and 
sensitization.  The  body's  immune 
response  to  beryllium  is  indicated  by 
the  results  of  the  Be-LPT. 

Medical  removal  protection  benefits 
are  employment  rights  established  in 
proposed  section  850.34  for  beryllium 
workers  who  voluntarily  accept 
temporary  or  permanent  medical 
removal  from  regulated  areas  following 
medical  evaluations  that  confirm 
beryllium  sensitization  or  CBD.  These 
provisions  would  ensure  that 
contractors  make  reasonable  efforts  to 
find  and  offer  alternate  employment  to 
beryllium  workers  who  have  suffered 
negative  health  effects  due  to  exposure 
to  berylhum.  The  definition  of  medical 
removal  protection  benefits  and  the 


requirements  in  proposed  section 
850.34  would  ensure  that  such  workers 
would  suffer  no  reductions  in  wage  rate 
seniority,  or  other  benefits  for  2  years 
after  medical  removal.  The  2-year 
period  would  allow  the  contractor  to 
make  a  reasonable  effort  through  job 
retraining  and  out-placement  programs 
operated  by  many  sites  to  locate 
alternate  work  placement  for  beryllium 
workers,  either  internally  or  with 
different  employers. 

Regulated  area  means  an  area 
established  and  managed  by  the 
contractor  to  demarcate  locations  where 
the  airborne  concentration  of  beryllium 
exceeds,  or  can  reasonably  be  expected 
to  exceed,  the  action  level  (see  the 
preceding  definition  of  "action  level"). 
Employees  working  in  regulated  areas 
must  be  authorized  to  do  so  by  the 
contractor  and  trained  and  equipped 
with  protective  clothing  and  equipment. 
The  purpose  of  such  areas  is  to  limit 
beryllium  exposure  to  as  few  employees 
as  possible.  This  is  a  standard  definition 
used  throughout  DOE,  particularly  with 
regard  to  radiation  protection,  and  is 
consistent  with  OSHA's  expanded 
health  standards  that  address  toxic 
particulates. 

Short-term  exposure  limit  (STEL) 
means  the  level  of  airborne 
concentration  established  pursuant  to 
Subpart  C  (calculated  as  a  15-minute 
TWA,  measured  in  the  worker's 
breathing  zone  by  personal  monitoring), 
which  should  not  be  exceeded  for  any 
15-minute  period  at  any  time  during  the 
workday.  Additional  discussion  on  the 
applicaUon  of  the  STEL  in  this  proposed 
rule  is  provided  in  the  discussion  on 
proposed  section,  850.22,  Exposure 
Limits. 

Site  occupational  medicine  director 
(SOMD)  means  the  physician 
responsible  for  the  overall  direction  and 
operation  of  the  site  occupational 
medicine  program.  DOE's  intent  with 
this  definition  is  to  ensure  that  each 
site's  occupational  medicine  program 
would  be  administered  by  a  qiaalified 
medical  professional. 

Surface  contamination  means  the 
presence  of  beryllium  on  exposed  work 
surfaces,  which  may  cause  skin 
irritation  upon  contact  or  which  may 
present  an  airborne  hazard  when 
reentrained  into  the  workplace  air.  This 
definition  of  "surface  contamination"  is 
also  importimt  in  addressing  the 
maintenance,  decontamination,  and 
cleaning  of  facilities  and  equipment  for 
recycling  or  for  release  for  other  uses. 
The  Department  recognizes  that 
airborne  respirable  beryllium  particles 
differ  from  surface  contamination, 
which  is  not  respirable  until  it  is 
disturbed.  Therefore,  the  rule  provides 


-    separate  definitions  of  "beryllium"  and 
"surface  contamination." 

Worker  means  a  person  who  performs 
work  for  or  on  behalf  of  DOE,  including 
a  DOE  employee,  an  independent 
contractor,  a  DOE  contractor  employee, 
or  any  other  person  who  performs  work 
at  a  DOE  facility.  As  clarified  in  the 
definition  of  DOE  contractor,  a 
contractor  employee  can  be  an 
employee  of  a  covered  subcontractor. 

Worker  exposure  means  the  airborne 
concentration  of  beryllium  in  the 
breathing  zone  of  the  worker  when  the 
worker  is  not  using  respiratory 
protective  equipment.  This  definition  is 
consistent  with  accepted  industrial 
hygiene  practice  and  with  OSHA's 
definition  of  the  term  "employee 
exposure"  as  applied  in  the  OSHA 
expanded  health  standards. 

Proposed  section  850.3(b)  references 
the  standard  definitions  contained  in 
the  Atomic  Energy  Act  and  related  rules 
under  10  CFR  part  850  for  other  terms 
used  throuehout  this  proposed  rule. 

Proposed  section  850.4  would 
establish  enforcement  provisions  for  the 
proposed  rule.  Like  other  Departmental 
regulations  that  apply  to  DOE 
contractors,  this  provision  would  allow 
DOE  to  employ  contractual 
mechanisms,  such  as  contract 
termination  or  fee  reduction,  when 
contractors  fail  to  comply  with  the 
provisions  of  this  proposed  rule.  These 
mechanisms  help  the  Department 
ensure  that  beryllium  workers  receive 
an  appropriate  level  of  protection  while 
performing  Departmental  activities  that 
involve  exposure  or  the  potential  for 
exposure  to  berylliiun. 

Proposed  section  850.5  would  provide 
the  appropriate  steps  that  the 
Department  may  take  to  enforce 
compliance  with  this  proposed  rule. 
The  grievance-arbitration  processes  of 
collective  bargciining  agreements 
covering  accepted  applicants  and 
beryllium  workers  employed  by 
Department  contractors  would  generally 
apply  to  disputes  relating  to 
implementation  of  this  part.  Therefore, 
proposed  section  850.5  would  provide 
that  disputes  arising  under  this  part 
brought  by  beryllium  workers  and 
accepted  applicants  (or  by  labor 
organizations  acting  on  their  behalf)  that 
are  covered  by  grievance-arbitration 
processes  should  be  resolved  through 
such  processes.  This  approach  to 
dispute  resolution  would  minimize  the 
possibihty  of  bypassing  collective 
bargaining  representatives  or  existing 
contractual  grievance-arbitration 
processes  and  minimize  the  possibility 
of  conflicting  outcomes  that  would  exist 
with  multiple  avenues  for  enforcing 
compliance  with  the  rule. 
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However,  where  the  individuals 
bringing  such  disputes  are  not  covered 
by  collective  bargaining  agreements  or 
where  such  collectively  bargained 
processes  are  not  applicable,  the 
proposed  rule  would  provide  that 
disputes  brought  by  individuals  may  be 
resolved  by  the  Department's  Office  of 
Hearings  and  Appeals  (OH A).  OHA  is 
an  established  and  impartial  body  that 
has  experience  in  dealing  with 
whistleblower,  secvuity,  and  other 
disputes  brought  by  individual  workers. 
The  procedures  in  10  CFR  part  1003, 
Subpart  C,  shall  apply  to  resolution  of 
disputes  by  OHA. 

B.  Subpart  B — Administrative 
Requirements 

Subpart  B  of  the  proposed  rule  would 
establish  general  and  administrative 
requirements  to  develop,  implement, 
and  maintain  a  CBDPP  and  to  perform 
all  beryllium-related  activities  according 
to  the  CBDPP. 

As  owner  or  lessor  of  DOE-owned  or 
-leased  facilities,  the  Etepartment  has 
both  a  responsibility  for  overseeing  the 
health  and  safety  activities  of  its 
contractors  and  a  partnership  interest  in 
achieving  excellence  in  worker 
protection  activities.  Accordingly, 
proposed  section  850.10(a)(1)  would 
require  DOE  contractors  who  are 
responsible  for  DOE  beryllium  activities 
to  prepare  CBDPPs  for  their  operations 
and  submit  the  CBDPPs  to  the 
appropriate  DOE  Field  Organization  for 
approval.  This  section  would  establish  a 
90-day  time  frame  from  the  effective 
date  of  the  rule  for  contractor 
submission  of  the  CBDPP  to  the 
appropriate  DOE  Field  Organization. 
The  Department  is  well  aware  of  the 
burden  of  docimientation  that  can  be 
generated  by  new  programs.  However, 
most  DOE  contractors  have  already 
developed  CBDPPs  in  response  to  the 
requirements  of  DOE  Notice  440.1.  The 
Department  expects  that  the  additional 
efforts  that  would  be  required  to  refine 
the  existing  CBDPPs  to  meet  the 
requirements  of  the  proposed  rule 
would  be  minimal.  The  Department 
considers  90-days  sufficient  time  for 
DOE  contractors  to  examine  their  safety 
and  health  programs  and  make  any 
changes  necessitated  by  the  rule. 

Proposed  section  850.10(a)(2)  would 
require  that  a  single  written  CBDPP  be 
submitted  to  encompass  all  berylliimi- 
related  activities  at  a  site.  Because  the 
Department  recognizes  that  one  site  may 
«ncompass  multiple  contractors  and 
numerous  work  activities,  however,  this 
proposed  section  clarifies  that  the 
CBDPP  for  a  given  site  may  include 
specific  sections  for  individual 
contractors,  work  tasks,  and  so  on.  DOE 
believes  that  this  allowance  for  a 


segmented  CBDPP  structure  would 
minimize  the  burden  associated  writh 
the  CBDPP  update  and  approval 
requirements  because  it  allows 
contractors  to  update  and  submit  for 
approval  only  the  affected  sections  of 
the  CBDPP.  When  multiple  contractors 
are  involved,  the  DOE  contractor 
designated  by  the  DOE  Field 
Organization  shall  take  the  lead  in 
compiling  the  overall  CBDPP  document 
and  coordinating  the  input  from  various 
subcontractors  or  work  activities.  This 
section  further  clarifies  that  in  such 
cases  where  multiple  contractors  are 
involved,  the  designated  contractor 
would  have  to  review  and  approve  the 
CBDPPs  of  other  contractors  engaged  at 
the  site  before  a  consolidated  CBDPP 
would  be  submitted  to  the  head  of  the 
cognizant  EXDE  Field  Organization  for 
final  review  and  approval. 

Proposed  section  850.10(b)  would 
require  heads  of  EKDE  Field 
Organizations  to  review  and  approve 
CBDPPs.  DOE  believes  that  DOE  review 
and  approval  are  necessary  to  ensure 
that  each  contractor's  CBDPP  is 
consistent  with  best  industry  practices 
for  industrial  hygiene,  the  Ciepartment's 
exposure  reduction  and  minimization 
philosophy,  and  the  objectives  of  the 
CBDPP.  Through  these  proposed 
sections,  DOE  hopes  to  establish  clear 
lines  of  authority  for  review  and 
approval  of  contractors'  CBDPPs. 

Proposed  section  850.10(b)(1)  would 
establish  a  90-day  period  for  DOE  to 
review  and  either  approve  or  reject  the 
CBDPP.  During  its  review,  DOE  could 
direct  the  contractor  to  modify  the 
CBDPP,  or  it  could  modify  the  CBDPP 
itself.  If  DOE  takes  no  action  within  90 
days,  the  initial  CBDPP  would  be 
considered  approved.  The  Department 
would  establish  this  90-day  time  frame 
to  faciUtate  timely  implementation  of 
program  elements  by  contractors  and  to 
ensure  that  DOE  Field  Organizations 
respond  to  contractors'  submissions. 

Proposed  section  850.10(b)(2)  would 
require  that  the  written  CBDPPs  be 
furnished  upon  request  to  the  DOE 
Assistant  Secretary  for  Environment, 
Safety  and  Health  or  his  or  her  designee; 
DOE  program  offices;  affected  workers; 
and  designated  worker  representatives. 
This  proposed  requirement  would  be  in 
addition  to  the  provisions  of  this  section 
that  would  require  contractors  to  submit 
the  CBDPP,  or  portions  (e.g.,  the 
medical  surveillance  section)  of  it,  to 
cogni2^ant  DOE  offices.  The 
Department's  intent  with  this 
requirement  is  to  facilitate 
implementation  and  enforcement  of  the 
proposed  rule.  In  addition,  this 
proposed  section  would  ensure  that 
workers  and  thefr  representatives  could 
access  information  that  is  related  to  the 


protection  of  their  health  during  the 
performance  of  DOE  activities. 

Proposed  section  850.10(c)  would 
establish  that  updates  to  the  written 
CBDPP  be  required  under  two 
cinnimstances:  (1)  Whenever  a 
significant  change  or  addition  is  made 
to  the  program  and  (2)  whenever  a 
contractor  or  subcontractor  changes. 
DOE  feels  that  such  updates  would  be 
warranted  to  ensure  that  the  CBDPP 
accurately  reflects  workplace  conditions 
and  appropriately  addresses  specific 
beryllium  workplace  exposure  hazards. 

This  proposed  section  would  also 
require  that  EXDE  contractors  review 
their  written  CBDPPs  at  least  annually 
and  revise  these  programs  as  necessary 
to  refiect  any  significant  changes.  Only 
sections  of  the  CBDPP  that  require 
changes  would  have  to  be  resubmitted 
to  the  head  of  the  DOE  Field 
Organization  for  approval.  The 
Department  considers  the  annual  review 
cycle  to  be  appropriate  and  necessary  to 
ensure  that  CBDPPs  remain  up-to-date 
and  accurately  reflect  workplace 
conditions  and  required  control 
procedures. 

Proposed  section  850.10(d)  was  added 
to  ensure  that  the  CBDPP  would  be 
developed  and  implemented  consistent 
with  tlie  requirements  imposed  by  the 
National  Labor  Relations  Act  (NLRA)  on 
employers  in  this  context,  and  not  to 
create  obligations  in  excess  of  those  that 
would  be  found  in  such  circumstances 
under  the  NLRA. 

Proposed  section  850.11(a)  specifies 
that  the  CBDPP  would  be  expected  to 
address  all  existing  and  anticipated 
operational  tasks  that  fall  within  its 
scope.  In  addition,  the  section  would 
require  all  DOE  contractors  to  develop 
and  implement  a  CBDPP  that  is 
integrated  into  the  Department's 
existing  worker  protection  program. 
This  proposed  requirement  would 
reflect  the  Department's  desire  to 
develbp  and  implement  one 
comprehensive,  consistent,  and 
integrated  worker  protection  program 
that  addresses  all  DOE  workplace 
hazards.  By  including  this  provision, 
DOE  notes  the  importance  of  controlling 
berylhum  hazards  within  the  framework 
of  the  worker  protection  program 
estabUshed  under  DOE  Order  440.1A 
(or,  where  applicable,  under 
predocessor  orders  like  DOE  Orders 
5483.4A,  5480.4,  548G.8A,  and  5480.10) 
and  related  DOE  health  and  safety 
initiatives.  The  existing  industrial 
hygiene  and  occupational  medicine 
programs,  which  were  established  in  the 
comprehensive  worker  protection 
program  and  related  initiatives,  provide 
the  basis  needed  to  protect  DOE  federal 
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and  contractor  workers  from  health 
hazards  like  beryllium  exposure.  DOE 
believes  that  establishing  a  beryllium 
exposure  control  program  outside  the 
framework  of  this  accepted  program 
would  create  redundant  and 
inconsistent  requirements  that  would 
unnecessarily  burden  the  regulated 
community  and  create  an  inefficient 
program. 

Unlike  the  DOE  orders  listed  above, 
the  regulatory  requirements  of  this 
proposed  rule  would  by  operation  of 
law  apply  to  DOE  contracts. 
Accordingly,  the  application  and 
enforcement  of  this  proposed  rule 
would  not  be  subject  to  the  Work  Smart 
Standards  Program  or  other  related 
processes.  DOE  beheves  that  this 
mandatory  application  of  the  proposed 
CBDPP  requirements  to  all  DOE 
berylhum  activities  is  appropriate  given 
the  hazardous  natiue  of  IwryUium- 
related  work. 

Proposed  section  850.11(b)  would 
require  that  contractors  tailor  the  scope 
and  content  of  their  CBDPPs  to  the 
specific  hazards  associated  with  the 
IXDE  beryllium  activities  being 
performed.  In  addition,  proposed 
secUon  850.11(b)(1)  would  require  that 
these  programs  have  to  include  formal 
plans  outlining  how  DOE  contractors 
would  ensure  that  occupational 
exposures  to  beryUium  are  maintained 
at  or  below  the  PELs  (8-hour  TWA  PEL 
of  2  fig/m3  and  15-minute  STEL  of  10 
Hg/m3). 

Proposed  section  850.11(b)(2)  further 
specifies  that  a  contractor's  CBDPP 
must,  at  a  minimiun,  address  each 
requirement  in  Subpart  C  of  the  rule. 
Consistent  with  the  performance-based 
nature  of  the  proposed  rule,  DOE's 
intent  with  this  requirement  is  that  DOE 
contractors  include  in  their  CBDPPs 
those  provisions  necessary  to  protect 
workers  from  exposure  to  beryllium 
during  the  performance  of  DOE 
berylhum  activities  at  the  contractors' 
respective  sites.  Proposed  section 
850.11(b)(3)  would  clarify  that  the 
CBDPP  provisions  must  focus  on:  (i) 
Minimizing  the  number  of  current 
workers  exposed  and  potentially 
exposed  to  beryllium;  (ii)  minimizing 
the  number  of  opportunities  for  workers 
to  be  exposed  to  beryllium;  and  (iii) 
setting  challenging  exposiu^  reduction 
and  minimization  goals  to  facilitate  the 
minimization  of  worker  exposures.  DOE 
believes  that  the  estabhshment  of 
exposure  reduction  and  minimization 
goals  is  essential  to  the  success  of  the 
CBDPP.  With  this  catalyst  to  achieving 
further  exposure  reductions.  DOE 
contractors  would  be  encouraged  to  seek 
opportimities  to  provide  enhanced 
worker  protection,  thereby  assisting 


DOE  in  moving  toward  the  ultimate  goal 
of  preventing  CBD  within  the  DOE 
complex. 

DOE  is  sensitive  to  concerns  that  exist 
within  the  DOE  commimity  regarding 
the  need  to  approach  the  Department's 
exposure  reduction  and  minimization 
objectives  in  a  responsible  and  realistic 
maimer.  Accordingly,  proposed  section 
850.ll(b)(3)(iii)  would  estabhsh  a 
performance-based  requirement  that 
would  allow  contractors  to  establish 
their  own  exposure  reduction  and 
minimization  goals  tailored  to  their 
unique  workplace  needs  and  conditions. 
DOE's  intention  with  this  proposed 
requirement  is  that  DOE  contractors 
would  establish  reasonable  but 
challenging  goals  based  on  sound 
industrial  hygiene  principles  and  the 
specific  circiunstances  for  each  affected 
workplace  and  location.  DOE  believes 
that  relevant  circumstances  must  be 
considered  in  establishing  these  goals. 
Those  circumstances  would  include  the 
current  level  of  worker  exposures,  the 
number  of  workers  exposed,  the  existing 
controls  that  are  in  place,  the  technical 
feasibihty  and  exposure  reduction 
potential  of  possible  additional  controls, 
and  the  cost  and  operational  impact  of 
the  controls. 

Proposed  sections  850.12  (a)  and  (b) 
would  require  that  DOE  contractors 
manage  and  control  beryllium 
exposures  in  all  DOE  beryllium 
activities  in  accordance  with  the 
approved  CBDPP.  This  section  would 
clarify  that  DOE  and  contractor 
personnel  must  follow  applicable 
requirements  of  the  rule  and  any 
resulting  programs,  plans,  schedules,  or 
processes,  as  well  as  requirements  in 
other  applicable  Federal  statutes  and 
regulations. 

Proposed  section  850.12(c)  would 
clarify  the  Department's  position  that 
tasks  involving  potential  beryllium 
exposure  that  would  not  be  covered 
under  the  CBDPP  could  not  be  initiated 
until  the  CBDPP  has  been  updated  to 
include  them  and  has  been  approved  by 
the  appropriate  EXDE  Field  Organization. 
DOE  provides  an  exception  of  this 
requirement  for  urgent  and  unexpected 
situations.  In  such  cases,  the  task  could 
proceed  with  the  approval  of  the  DOE 
Field  Organization  prior  to  revision  and 
approval  of  the  CBDPP. 

Proposed  section  850.12(d)  would 
require  that,  depending  on  the 
circiunstances  of  the  work,  other  actions 
may  be  necessary  to  protect  workers  and 
that  such  actions  are  not  to  be  limited 
by  the  provisions  of  the  proposed  rule. 
The  Department  recognizes  that  those 
individuals  responsible  for 
implementing  CBDPP  activities  are 
accountable  for  using  their  professional 


judgment  in  protecting  the  health  and 
safety  of  workers.  Nothing  in  the 
proposed  rule  should  be  viewed  as 
relieving  these  individuals  of  their 
professional  responsibility  to  take 
whatever  actions  are  warranted  to 
protect  the  health  and  safety  of  the 
workforce. 

Proposed  section  850.1 3{a)  would 
mandate  that  EXDE  activities  involving 
beryllium  comply  with  their  respective 
CBDPP  that  has  been  approved  by  the 
cognizant  DOE  Field  Organization,  as 
appropriate.  Through  this  provision. 
DOE  recognizes  that  even  the  best 
CBDPP  will  not  adequately  protect 
workers  if  it  is  not  followed  at  the  site. 
Proposed  section  850.13(b)  further 
proposes  that  once  the  final  rule  takes 
effect.  DOE  contractors  would  have  2 
years  to  fully  implement  all  aspects  of 
the  program  (written  plans,  schedules, 
and  other  measures).  The  Department 
intends  to  reduce  the  resource  impacts 
on  contractors  by  permitting  them  to 
phase  in  costly  controls  over  the  2-year 
period.  However,  the  Department  would 
expect  portions  of  the  program  to  be 
implemented  as  soon  as  practical  during 
the  2-year  period. 

Proposed  section  850.13(c)  would 
specify  that  the  DOE  contractor  in 
charge  of  the  activity  involving  a 
potential  for  beryllium  exposure  would 
be  responsible  for  complying  with  the 
rule.  When  no  contractor  is  responsible 
for  the  activity  and  Federal  employees 
perform  the  activity,  this  section  would 
require  DOE  to  be  responsible  for 
compliance. 


Subpart  C^Specific  Program 
Requirements 

Subpart  C  of  the  proposed  rule  would 
establish  performance-based 
requirements  for  the  CBDPP.  These 
proposed  requirements  focus  on 
preventing  CBD  by  reducing  the  number 
of  workers  who  could  be  exposed  to 
beryUium,  minimizing  the  potential 
level  of  berylhum  in  the  workplace 
atmosphere,  and  continually  monitoring 
worker  health  to  ensure  that  workplace 
controls  are  sufficiently  protective.  The 
Department's  intent  is  that 
implementation  of  the  rule  will  increase 
understanding  of  the  development  and 
course  of  chronic  beryllium  disease. 
Throughout  the  Department's  pre- 
rulemaking  activities,  including  the 
public  forums  in  Albuquerque,  NM,  and 
Oak  Ridge.  TN,  and  the  BRAC  meetings, 
many  interested  parties  advised  DOE  to 
adopt  various  hazard-specific  programs 
to  address  DOE  beryUium  hazards.  For 
instance,  several  public  forum 
participants  suggested  that  DOE  control 
beryllium  hazards  through  an  "as  low  as 
reasonably  achievable  (ALARA)" 
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approach,  similar  to  that  the  Department 
applies  to  control  radiation  hazards. 
These  participants  behaved  the  ALARA 
approach  was  warranted  due  to  the 
continued  occiurence  of  CBD  among  the 
DOE  workforce  and  questions  regarding 
whether  any  level  of  beryllium  exposiue 
should  be  considered  safe.  Other  public 
forum  participants  argued  that  OSHA's 
expanded  health  standard  for  asbestos 
would  provide  a  better  model  because  it 
applies  accepted  industrial  hygiene 
practices  to  remediation  activities 
similar  to  the  remediation  activities  that 
may  be  encountered  in  DOE  cleanup 
operations  that  involve  berylhvun.  DOE 
acknowledges  that  both  the  ALARA 
approach  and  the  OSHA  Asbestos 
standard  (as  well  as  other  OSHA 
expanded  health  standards)  include 
provisions  that  could  be  applied 
effectively  in  controlling  beryllium 
hazards  in  the  DOE  workplace. 
Accordingly,  EKDE  combined  the 
relevant  components  of  the  Asbestos 
standard  (and  other  OSHA  expanded 
health  standards)  and  the  ALARA 
approach  in  DOE  Notice  440.1  and 
continues  this  approach  in  the  proposed 
rule. 

Proposed  section  850.20[a)  would 
require  that  DOE  contractors  develop  a 
baseline  beryUium  inventory  to  identify 
berylUum  in  DOE  faciUties  and 
operations  and  to  identify  workers  who 
are  or  may  be  potentially  exposed  to 
berylUum.  Such  baseline  inventories 
would  accomphsh  several  functions  that 
are  critical  to  the  success  of  the  CBDPP, 
including:  (1)  The  identification  of 
I  locations  and  operations  that  should  be 
physically  isolated  from  other  areas  to 

Srevent  the  spread  of  contamination,  (2) 
le  identification  of  areas  in  which 
worker  access  should  be  restricted  to 
(minimize  the  number  of  workers  who 
could  be  exposed,  (3)  the  identification 
of  beryllium  contamination  in  faciUties 
scheduled  for  decontamination  and 
decommissioning  (D&D)  operations  to 
ensure  the  implementation  of 
.appropriate  D&D  control  procedures,  (4) 
the  identification  of  beryllium 
contamination  in  faciUties  that  are  stiU 
used  to  determine  the  need  for 
appropriate  cleanup  measures,  and  (5) 
the  determination  of  which  workers 
should  be  covered  under  the  CBDPP. 

Proposed  sections  850.20(b)(1) 
through  (4)  would  supplement  the 
generic  inventory  requirement  originally 
estabUshed  in  DOE  Order  440.1A  by 
requiring  DOE  contractors  to  conduct 
records  reviews,  employee  interviews, 
I  and,  if  necessary,  appropriate  sampling 
'  procedures  to  determine  and  dociunent 
the  presence  and  locations  of  berylUum 
on  DOE  sites.  These  supplemental 
requirements  are  necessary  because  of 


the  nature  of  past  berylUum  operations 
within  the  DOE  complex,  which  were 
often  conducted  in  open,  uncontrolled 
work  areas. 

Because  the  results  of  records  reviews 
and  employee  interviews  alone  may  not 
suffice  to  confirm  the  presence  of 
berylUum  contamination  in  a  specific 
location,  proposed  section  850.20(b)(4) 
would  require  that  DOE  contractors 
conduct  sampling  procedures  to  assess 
beryllium  workplace  hazards.  DOE 
contractors  should  design  such 
sampling  protocols  according  to  the 
specific  workplace  conditions  and  the 
suspjected  types  and  locations  of 
beryllium  contamination.  Sampling 
techniques  could  include  collecting  area 
and  wipe  samples  and/or  collecting 
personal  breathing  zone  samples. 

Proposed  section  850.20(c)  would 
require  contractors  to  ensure  that  the 
baseline  berylUum  inventory  activities 
required  imder  proposed  section  850.20 
are  conducted  by  individuals  with 
sufficient  knowledge  in  industrial 
hygiene.  The  Department  believes  that 
this  provision  would  be  required  to 
ensure  that  the  inventory  is  accurate 
and  complete  and  that  the  CBDPP 
provides  protection  to  all  affected 
workers.  Because  the  identification  of 
the  possible  presence  of  beryllium  in  a 
workplace  does  not,  in  and  of  itself, 
suffice  to  determine  whether  a  hazard 
exists  or  whether  various  control 
measiues  must  be  employed,  proposed 
section  850.21  would  require  DOE 
contractors  to  conduct  a  berylUiun 
hazard  assessment  to  characterize 
workplace  beryllium  exposure  hazards. 
This  requirement  would  allow  each  site 
to  determine  the  appropriate  risk-based 
approach  for  assessing  berylUum-related 
hazards  in  its  worksites  where  the 
baseline  beryllium  inventory  has 
established  that  berylUum  is  present. 
The  flexibility  of  proposed  secUon 
850.21  is  particularly  important  because 
operations,  conditions,  and  the  potential 
for  exposiue  may  vary  greatly  from 
operation  to  operation  and  faciUty  to 
faciUty.  For  instance,  the  hazard 
assessment  required  for  a  faciUty  that 
houses  current  berylUiun  machining 
operations  may  be  much  more  in-depth 
than  that  required  for  an  inactive  storage 
facility  that  stored  a  used  berylUum 
lathe  temporarily.  In  both  cases, 
proposed  section  850.21(a)  would 
require  a  review  of  existing  worksite 
conditions,  exposure  data,  medical 
siuveillance  trends,  and  exposure 
potential  of  planned  activities.  In  the 
berylUiun  machining  operations 
example,  however,  this  review  would 
require  an  in-depth  analysis  of 
machining  and  other  interrelated 
operations  involving  the  performance  of 


multiple  tasks  by  multiple  employees, 
each  with  varying  exposure  potentials. 
In  this  case,  extensive  medical 
siu^'eiUance  and  personal  exposiue 
monitoring  data  may  already  exist  and 
may  provide  a  sufficient  basis  for  hazard 
assessment  efforts.  If  the  existing  data 
do  not  suffice,  however,  the  collection 
and  analysis  of  additional  personal 
breathing  zone  monitoring  data  for  each 
task,  operation,  and  work  area  may  be 
necessary  to  accurately  characterize 
potential  beryllium  exposure  hazards. 

For  the  inactive  storage  area,  a  review 
of  existing  wipe  sampling  data, 
collected  according  to  proposed  section 
850.20(b)(4),  may  suffice  to  ascertain 
that  no  berylUum  exposure  hazard 
exists  in  the  facility.  However,  if  wipe 
sampUng  data  from  the  facility  indicate 
that  berylUum  contamination  exists  in 
the  storage  faciUty,  a  more  in-depth 
analysis  could  be  required  to  determine 
the  extent  of  contamination,  the 
potential  for  the  contamination  to 
become  airborne,  and  the  need  for 
facility  cleanup  and/or  related  exposure 
control  measures. 

Proposed  section  850.21(b)  would 
require  contractors  to  ensure  that  hazard 
assessments  are  conducted  by 
individuals  with  sufficient  knowledge 
in  industrial  hygiene.  The  Department 
beUeves  that  the  estabUshment  of  such 
minimum  personnel  quaUfications 
would  be  necessary  to  ensure  the 
appropriate  implementation  of  the 
prt)visions  of  the  proposed  rule  and  to 
ensure  that  the  CBDPP  provides 
protection  to  all  affected  workers. 
Proposed  section  850.22[a)  would  retain 
the  OSHA  8-hour,  TWA  PEL  for 
berylUum  (2  (ng/m^),  as  measured  in  the 
worker's  breathing  zone,  or  would  adopt 
a  lower  8-hour  TWA  PEL  if  such  a  PEL 
were  estabUshed  by  OSHA  through  the 
rulemaking  process.  DOE  is  aware  of 
viewpoints  both  for  and  against  a  lower 
DOE  8-hr  TWA  PEL  for  berylUum. 
Arguments  in  favor  of  lowering  the  PEL 
include  the  growing  number  of 
confirmed  CBD  cases  (110  as  of  June 
1998  among  the  8,951  current  and 
former  DOE  federal  and  contractor 
workers  who  have  undergone  medical 
screening)  and  the  apparent  low-level, 
incidental  beryllium  exposures  received 
by  some  of  the  affUcted  workers. 
Arguments  against  lowering  the  PEL 
include  a  lack  of  compelling  scientific 
evidence  that  the  current  exposure  limit 
i»not  protective. 

There  is  scientific  evidence 
(presented  in  the  Health  Effects 
discussion  of  this  NOPR,  Section  IV) 
that  suggests  that  the  current  exposure 
limit  does  not  sufficiently  protect 
worker  health.  However,  existing 
scientific  data  does  not  ciurentiy 
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provide  an  adequate  basis  for 
detennining  an  appropriate  new  DOE 
exposure  limit.  For  this  reason.  DOE 
proposes  to  retain  the  existing  OSHA  8- 
hr  TWA  PEL  at  this  time  and  include  in 
this  proposed  rule  other  provisions  that 
are  designed  to  minimize  worker 
exposiu^  in  DOE  facilities  and  to 
encourage  continual  monitoring  of 
worker  health  to  ensiu«  an  adequate 
level  of  protection.  Chief  among  these 
provisions  are  the  action  level  in 
proposed  section  850.23,  the  exposure 
reduction  and  minimization 
requirements  of  proposed  section 
850.25,  and  the  medical  surveillance 
provisions  of  proposed  section  850.33. 
Each  is  discussed  below. 

OSHA  has  placed  beryllium  on  its 
regulatory  agenda  but  has  indicated  that 
it  will  take  several  years  for  a  new 
OSHA  standard  on  beryUium  to  be 
promulgated.  Through  proposed  section 
850.22(a),  DOE  has  clarified  its  intent  to 
adopt  the  new  OSHA  permissible 
exposure  limit  upon  promulgation. 
Proposed  section  850. 22(bT  would 
adopt  the  short-term  exposiue  limit 
(STEL)  established  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  of  10  jig/m^. 
averaged  over  a  15-nunute  sampling 
period.  According  to  the  ACGIH 
Threshold  Limit  Value  (TLV)  and 
Biological  Exposure  Indices  booklet,  a 
worker's  15-minute  TWA  exposure  must 
not  exceed  the  STEL  at  any  time  during 
the  workday  even  if  the  worker's  full 
shift  exposure  is  within  the  8-hoiu-  TWA 
PEL.  Ejcposures  above  the  PEL-TWA 
must  not  be  longer  than  15  minutes  and 
must  not  occiu-  more  than  four  times  per 
day.  The  ACHIH  TLV  and  Biological 
Exposure  Indices  booklet  further 
indicates  that  if  such  exposures  occur 
more  than  once  a  day.  there  must  be  at 
least  60  minutes  between  successive 
exposiues  in  this  range. 

The  ACGIH  recently  established  this 
10  jig/m3  STEL  for  beryllium  based  on 
studies  suggesting  that  acute  beryllium 
disease  did  not  appear  in  a  group  of 
workers  exposed  below  15  ng/m^.  and 
that  CBD  and  limg  cancer  appear  to  be 
associated  with  exposure  regimes  in 
which  short,  high  exposures  occtu.  As 
noted  in  the  ACGIH  supporting 
rationale  for  the  STEL.  the  10  ng/m^ 
STEL  is  in  accord  with  the  ACGIH 's 
standard  practice  of  recommending  a 
generic  exclusion  Umit  of  5  times  the  8- 
hour  TWA  threshold  limit  value  (TLV) 
The  ACGIH  8-hr  TWA  TLV  for 
beryllium  is  equal  to  OSHA's  8-hour 
TWA  PEL  of  2  Mg/m3. 

DOE  recognizes  that  the  ACGIH  15- 
minute  STEL  is  more  protective  than  the 
OSHA  acceptable  maximum  peak 
exposure  for  beryUium  of  25  ti^^m^  for 


a  duration  of  30  minutes.  DOE  also 
notes  that  the  adoption  of  the  ACGIH 
STEL  in  this  proposed  rule  is  consistent 
with  current  DOE  policy  and  with 
minimum  standards  already  in  effect 
throughout  the  Department.  As 
specified  in  DOE  Order  440.1  A  and  its 
predecessor  Orders.  DOE  contractors 
must  comply  with  both  the  OSHA 
standards  and  with  the  ACGIH  TLVs. 
These  Orders  further  clarify  that  where 
a  conflict  exists  between  the  OSHA  and 
ACGIH  exposure  limits,  the  more 
protective  standard  shall  apply. 
DOE  is  aware  of  the  continued 
occurrence  of  CBD  among  its  workforce 
and  intends  to  take  every  reasonable 
measure  to  minimize  worker  exposure 
to  beryUium  and  to  prevent  the 
occurrence  of  CBD.  One  such  measure  is 
in  proposed  section  850.23,  which 
would  establish  an  8-hour  TWA  action 
level  of  0.5  ng/m^.  measured  in  the 
worker's  breathing  zone.  Consistent 
with  the  worker  protection  practices 
employed  in  many  of  the  OSHA 
expanded  health  standards,  the  action 
level  would  be  used  to  trigger  certain 
mandatory  elements  of  the  CBDPP: 
periodic  exposure  monitoring  (proposed 
section  850.24(c)).  regulated  areas 
(proposed  section  850.26),  change 
rooms  (proposed  section  850.27). 
protective  clothing  and  equipment 
(proposed  secUon  850.29).  and  medical 
surveillance  (proposed  section  850.33). 

In  selecting  the  action  level  for  the 
proposed  rule,  DOE  considered:  (1) 
OSHA's  practice  of  estabUshing  action 
levels;  (2)  the  results  of  a  1996  survey 
of  EXDE  faciUties  (presented  in  the  draft 
EX)E  BeryUium  Information  Survey 
Report  contained  in  the  prerulemaking 
docket),  which  reported  potential 
berylhiun  exposures  and  related  control 
practices  throughout  the  DOE  complex; 
and  (3)  questions  regarding  the 
adequacy  of  the  8-hour  TWA  PEL. 
OSHA.  in  its  expanded  health 
standards,  typically  establishes  action 
levels  for  hazardous  and  toxic 
substances  at  one-half  the  8-hour  TWA 
PEL.  Applying  this  approach  to 
beryUium  would  result  in  an  8-hour 
TWA  action  level  of  1.0  jig/m^. 
According  to  the  results  of  the  1996 
DOE  survey,  however,  two  DOE 
facilities  (Pantex  and  Rocky  Flats)  had 
already  employed  an  action  level  of  0.5 
jig/m3.  One  faciUty  (Lawrence 
Livermore  National  Laboratory)  reported 
the  use  of  an  "administrative  warning 
range"  of  0.2  to  2.0  ng/m^,  which 
triggered  a  requirement  for  an 
investigation,  and  six  DOE  faciUties 
employed  an  action  level  of  1.0  jig/m^. 
Consistent  with  the  Department's 
decision  to  implement  aggressive 
exposure  minimization  efforts  DOE 


proposes  adopting  the  lower  of  the 
existing  action  levels  ciurently  used 
within  the  DOE  complex  in  proposed 
section  850.23  rather  than  following 
typical  OSHA  practice.  DOE  believes 
that  the  successful  implementation  of 
this  action  level  at  two  DOE  faciUties, 
and  the  implementation  of  an  even 
lower  "administrative  warning  range"  at 
a  third  facility,  provide  sufficient 
evidence  of  the  feasibility  of 
implemenUng  the  0.5  ng/m^  action  level 
across  the  DOE  complex.  DOE  does  not 
intend  for  this  action  level  to  discourage 
efforts  to  reduce  exposures  below  0.5 
jig/m3  in  a  regulated  area.  In  fact, 
proposed  section  850.25  would  require 
contractors  to  establish  and  implement 
appropriate  exposure  reduction  and 
minimization  goals  to  further  reduce 
worker  exposures  to  beryUium. 

Proposed  section  850.24  would 
establish  CBDPP  worker  exposure 
monitoring  requirements.  Monitoring  of 
breathing  zone  air  space  in  areas  where 
workers  are  potentiaUy  exposed  is  a 
well-recognized  and  widely  accepted 
risk-management  tool  that  is  used  to 
protect  workers  from  exposure  to 
airborne  toxic  substances.  The  proposed 
provisions  in  this  section,  which  are 
also  required  under  DOE  Order  440.1  A, 
are  necessary  to  characterize  worker 
exposures  to  a  specific  toxic  substance 
and.  based  on  these  exposures,  to 
determine  the  need  for  appropriate 
engineering  or  work-practice  controls. 
In  addition  to  this  traditional 
compUance  role.  DOE  proposes  to 
expand  the  CBDPP's  exposure 
monitoring  element  to  provide 
continual  feedback  on  the  effectiveness 
of  the  program  in  preventing  the 
occurrence  of  CBD.  Such  exposure 
monitoring  results  would  help  the 
Dep)artment  to  resolve  uncertainties 
regarding  the  adequacy  of  the  existing 
beryUium  PEL  and  to  refine  the 
requirements  of  this  rule  as  needed  to 
protect  worker  health. 

Proposed  section  850.24(a)  would 
require  that  exposure  monitoring  be 
conducted  by  individuals  with 
sufficient  knowledge  in  industrial 
hygiene.  The  Department  believes  that 
the  establishment  of  such  minimum 
personnel  qualifications  is  necessary  to 
ensure  the  appropriate  implementation 
of  the  provisions  of  the  proposed  rule 
and  ensiue  that  the  CBDPP  provides 
protection  to  all  affected  workers. 

Proposed  section  850.24(b)  would 
require  that  DOE  contractors  perform 
initial  exposure  monitoring  for  all 
workers  who  work  in  areas  that  may 
have  airborne  concentrations  of 
beryUium  as  determined  through  the 
baseline  beryUium  inventory  and  hazard 
assessment.  Such  initial  exposure 
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information  is  necessary  to  identify 
workers  who  must  be  enrolled  in  the 
medical  surveillance  program, 
determine  the  need  for  engineering  and 
work  practice  controls,  select 
appropriate  personal  protective  clothing 
and  respiratory  protective  equipment 
where  needed,  and  identify  the  need  to 
establish  regulated  areas.  Because  the 
proposed  PELs  include  an  8-hour  TWA 
PEL  and  a  15-minute  STEL,  proposed 
section  850.24(b)(1)  would  require  that 
worker  exposiu«  be  measured  by 
personal  breathing  zone  samples  that 
represent  each  worker's  (i)  full-shift 
exposiue  (for  8-hour  TWA  exposure 
measurements)  or  (ii)  15-minute 
exposure  at  operations  where  exposures 
may  be  above  the  STEL. 

DOE  recognizes  that  many  DOE 
contractors  may  have  performed  the 
required  initial  monitoring  as  part  of 
their  efforts  to  implement  DOE  Notice 
440.1.  DOE  does  not  intend  for  DOE 
contractors  to  repeat  these  efforts. 
Accordingly,  proposed  section 
B50.24(b)(2)  would  allow  contractors  to 
use  initial  monitoring  data  collected 
within  12  months  before  the  effective 
date  of  this  rule  to  satisfy  the  rule's 
initial  monitoring  requirements. 

Proposed  section  850.24(c)  would 
require  DOE  contractors  to  conduct 
periodic  exposure  monitoring  to  detect 
any  workers  who  have  been  exposed  to 
beryllium  at  or  above  the  action  level  or 
above  the  STEL.  DOE  believes  that  such 
periodic  monitoring  is  necessary  to 
ensure  the  continued  protection  of 
worker  health.  This  requirement  would 
provide  contractors  the  flexibility  to 
determine  the  monitoring  frequency  that 
is  needed  to  characterize  worker 
exposiu«s  accurately.  DOE  believes  that 
such  flexibihty  is  warranted  due  to  the 
wide  range  of  beryllium-related 
operations  within  the  DOE  complex. 
TTie  Department  recognizes  that  DOE 
contractors  are  best  positioned  to 
evaluate  the  potential  variability  of 
worker  exposures  in  their  operations 
and  to  tailor  their  periodic  monitoring 
approaches  as  appropriate,  based  on 
existing  exposure  levels  and  the 
potential  for  these  exposure  levels  to 
change.  However,  because  slight  process 
or  procedural  changes  may  go  unnoticed 
over  time  and  because  equipment 
■  maintenance,  aging,  or  deterioration  can 
affect  performance,  DOE  proposes  in 
proposed  section  850.24(c)  a  minimmn 
exposure  monitoring  frequency 
requirement  of  3  months  (quarterly)  for 
workers  who  are  exposed  to  airborne 
concentrations  of  berylliiun  at  or  above 
the  action  level  or  above  the  STEL.  DOE 
recognizes  that  the  proposed  minimum 
quarterly  monitoring  of  workers 
exposed  at  or  above  the  action  level  or 


above  the  STEL  is  more  stringent  than 
most  OSHA  expanded  health  standards. 
However,  the  Department  feels  this 
minimum  monitoring  frequency  is 
necessary  due  to  the  uncertainties 
regarding  the  adequacy  of  the  current 
PEL. 

To  supplement  this  periodic 
monitoring  requirement,  proposed 
section  850.24(d)  would  also  require 
that  DOE  contractors  perform  additional 
exposure  monitoring  when  beryllium- 
related  operations  or  procedures  change. 
In  the  case  of  procedural  or  operational 
changes,  this  additional  monitoring  is 
needed  to  quantify  how  changes  affect 
worker  exposure  to  airborne  berylUmn, 
to  ensure  the  continued  effectiveness  of 
existing  engineering  and  work-practice 
controls,  and  to  identify  the  need  for 
additional  control  measures  to  minimize 
worker  exposure  to  beryllium. 
To  obtam  accurate  exposiue 
monitoring  results,  proposed  section 
850.24(e)  would  require  that  DOE 
contractors  use  monitoring  and 
analytical  methods  that  have  an 
acciuacy,  at  a  confidence  level  of  95 
percent,  of  not  less  than  plus  or  minus 
25  percent  for  tiirbome  concentrations 
of  berylliiun  at  exposure  levels  between 
the  8-hour  TWA  action  level  and  the 
PEL.  Proposed  section  850.24(f)  would 
further  ensure  the  quality  of  monitoring 
results  by  requiring  that  all  laboratory 
analyses  of  air  sampling  data  be 
performed  in  a  laboratory  accredited  for 
metals  by  the  American  Industrial 
Hygiene  Association.  These  proposed 
accuracy  and  quality  requirements 
would  be  consistent  with  similar 
requirements  that  appear  in  many  of 
OSHA's  expanded  health  standards  for 
toxic  substances.  DOE  believes  that  the 
quality  and  accuracy  of  exposure 
monitoring  data  are  crucial  to  protecting 
workers  from  airborne  toxic  substances 
because  monitoring  results  trigger  the 
implementation  of  several  critical 
elements  of  the  worker  protection 
program.  Accordingly,  effective 
implementation  of  the  CBDPP  and 
ultimately  the  health  of  affected 
beryllium  workers  would  rest  on  the 
qu^ty  and  accuracy  of  the  collected 
exposure  monitoring  data. 

Proposed  section  850.24(g)(1)  would 
establish  requirements  to  notify  affected 
workers  of  monitoring  results.  This 
section  would  require  DOE  contractors 
to  make  this  notification  in  writing 
within  10  working  days  of  receipt  of  the 
monitoring  results.  This  section  would 
also  provide  DOE  contractors  with  two 
alternative  methods  of  worker 
notification:  (1)  Provide  written 
notification  to  each  affected  worker,  or 
(2)  post  monitoring  results  in  a  locstion 
or  locations  readily  accessible  to 


affected  workers.  When  the  posting 
option  is  selected,  EOE  contoactors 
would  have  to  post  the  results  in  such 
a  way  as  to  protect  the  privacy  of  the 
affected  workers. 

Proposed  section  850.24(g)(2)  also 
contains  a  provision  for  cases  in  which 
monitoring  results  indicate  that  worker 
exposure  levels  exceed  the  action  level 
or  STEL.  In  such  cases,  the  DOE 
contractor  would  be  required  to  notify 
the'SOMD  of  the  results  within  10 
working  days  of  receipt  of  the  results. 
DOE  believes  that  the  SOKfD  must  be 
informed  of  such  exposures  in  order  to 
refine,  as  appropriate,  the  medical 
surveillance  protocol  for  affected 
workers  to  ensure  effective  monitoring 
and  early  detection  of  beryllium-related 
health  effects. 

Proposed  section  850.25  would 
establish  the  exposure  reduction  and 
minimization  provisions  of  the  CBDPP 
that  reflect  the  Department's  goal  of 
achieving  aggressive  reduction  and 
minimization  of  worker  exposures  to 
airborne  beryllium.  DOE  believes  this  is 
a  prudent  approach  to  worker  protection 
in  light  of  questions  regarding  the 
adequacy  of  the  existing  PEL  and  the 
relationship  between  beryllium  worker 
exposure  and  disease. 

Proposed  section  850.25(a)  would 
establish  the  baseline  requirement  that 
DOE  contractors  ensure  that  no  worker 
is  exposed  to  airborne  beryllium  at 
levels  above  the  exposure  limits 
established  in  proposed  section  850.22. 
The  section  would  further  clarify  that 
DOE  contractors  must  apply  the 
hierarchy  of  industrial  hygiene  controls 
as  established  in  DOE  Order  440.1  A  to 
achieve  this  minimum  exposure  control 
requirement.  This  hierarchy  dictates 
that  DOE  contractors  must  implement 
feasible  engineering  controls,  followed 
by  administrative  controls,  in  their 
efforts  to  reduce  exposure  levels.  If 
these  engineering  and  administrative 
controls  do  not  reduce  beryllium  levels 
to  the  exposure  limits,  DOE  contractors 
must  supplement  these  controls  with 
personal  protective  clothing  and 
equipment  as  appropriate  to  reduce 
exposure  levels  to  within  the  exposure 
limits. 

Proposed  section  850.25(b)  would 
clarify  the  requirement  to  establish 
exposure  reduction  and  minimization 
goals  by  requiring  that  DOE  contractors 
include  in  their  CBDPP,  the  rationale  to 
support  their  exposure  reduction  and 
minimization  goals.  This  section  further 
requires  that  the  CBDPP  include  a  plan 
for  meeting  these  goals  as  well  as 
performance  measures  to  be  used  to 
assess  the  contractor's  status  in 
achieving  the  goals.  DOE  considers  this 
level  of  formality  essential  to  the 
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establishment  and  implementation  of 
meaningful  goals,  and  to  the  use  of  these 
goals  in  achieving  the  exposure 
reduction  and  minimization  objectives 
of  the  CBDPP.  In  addiUon,  DOE  believes 
that  appropriate  documentation  of  the 
supporting  rationale  for  these  goals  is 
necessary  to  address  concerns  among 
the  DOE  commimity  regarding 
overzealous  DOE  enforcement  of  the 
exposure  reduction  and  minimization 
requirements  of  this  proposed  rule  and 
to  avoid  second-guessing  of  contractor 
CBDPP  efforts. 

Proposed  sections  850.25(b)(1)  and  (2) 
would  estabhsh  the  Department's 
minimum  expectations  for  the 
implementation  of  exposure  reduction 
and  minimization  efforts.  DOE  does  not 
intend  for  these  minimum  requirements 
to  stifle  contractor  innovation  but 
intends  for  them  to  serve  as  a  starting 
point  in  efforts  to  implement  an 
effective  exposure  reduction  and 
minimization  program.  Specifically, 
proposed  secUon  850.25(b)(1)  would 
require  DOE  contractors  to  include  in 
their  CBDPP  strategies  for  the  use  of  the 
action  level  to  trigger  actions  to  reduce 
or  minimize  worker  exposures  and  the 
potential  for  exposures.  Proposed 
section  850.25(b)(2)  would  clarify  that 
CBDPP  strategies  shall  also  include  use 
of  the  conventional  hierarchy  of 
industrial  hygiene  controls  as  a  means 
of  achieving  exposure  reduction  and 
minimization  goals.  The  intent  of  these 
provisions  is  to  encourage  contractors  to 
(l)  investigate  opportunities  for 
exposure  reductions  when  worker 
exposures  reach  or  could  reach  the 
action  level  (or  at  lower  levels  of 
exposure  if  appropriate)  and  (2) 
implement  control  measures  that  are 
feasible  and  consistent  with  sound 
industrial  hygiene  principles,  the 
objectives  of  the  CBDPP.  and  the 
contractor's  own  internal  exposure 
reduction  and  minimization  goals. 
Proposed  section  850.26  would 
estabhsh  the  regulated  area  provisions 
of  the  CBDPP.  These  regulated  areas, 
managed  by  the  contractors,  would  help 
minimize  the  number  of  workers 
exposed  to  airborne  beryllium  by 
preventing  or  minimizing  the  spread  of 
berylhum  to  clean  work  areas.  Because 
most  if  not  all  DOE  contractors  that 
would  be  affected  by  this  proposed  rule 
have  already  implemented  varying 
provisions  to  control  access  to  areas  and 
operations  with  a  potential  for  worker 
exposures  to  beryllium  (as  reported  in 
the  draft  1996  DOE  BeryUium 
Information  Survey  Report).  DOE 
believes  that  the  majority  of  the 
provisions  of  this  proposed  section 
would  pose  minimal  addiUonal  burden 
on  DOE  contractors. 


Proposed  section  850.26(a)  would 
require  that  DOE  contractors  establish 
regulated  areas  where  airborne 
concentrations  of  berylUum  are  in 
excess  of  the  action  level  or  STEL.  DOE 
selected  the  action  level  in  lieu  of  the 
8-hour  PEL  as  the  trigger  for  this 
proposed  requirement  in  keeping  with 
the  Department's  aggressive  beryllium 
exposure  reduction  and  minimization 
philosophy.  The  STEL  is  included  as  a 
trigger  for  this  requirement  to  address 
workplace  areas  where  full-shift 
exposure  levels  may  be  below  the  action 
level  but  operations  or  activities  result 
in  exposures  above  the  STEL. 

Proposed  section  850.26(b)  of  the 
proposed  section  would  require  that 
DOE  contractors  adequately  identify 
regulated  areas  so  that  workers  are 
aware  of  the  presence  and  boundaries  of 
such  areas.  This  requirement  would 
allow  contractors  the  flexibihty  to 
determine  the  most  appropriate  means 
of  identifying  each  regulated  area  based 
on  specific  worksite  conditions. 

Proposed  section  850.26(c)  would 
require  that  DOE  contractors  limit 
access  to  regulated  areas  to  authorized 
persons  only.  The  contractor  would 
determine  which  workers  should  have 
the  authority  to  enter  the  work  area  and 
how  the  entry  of  unauthorized 
individuals  will  be  prevented.  DOE's 
intention  is  that  only  individuals  who 
are  essential  to  the  performance  of  work 
in  the  regulated  area  would  be  granted 
entry  authority.  DOE  contractors  would 
have  to  evaluate  the  affected  operation 
and  determine  which  personnel 
(including  managers,  supervisors,  and 
workers)  are  necessary  for  the 
performance  of  the  work  and  thus  must 
have  entry  authority.  Methods  for 
preventing  unauthorized  persons  fi-om 
entering  a  regulated  area  may  range 
from,  at  a  minimum,  posting  a  sign 
indicating  that  only  authorized  persons 
may  enter  (as  would  be  required  by 
proposed  section  850.37)  to  the  use  of 
locked  access  doors  and  other  security 
measures  on  the  basis  of  worksite 
conditions.  DOE  beUeves  that 
contractors  are  best  equipped  to 
determine  whether  any  access  control 
methods  are  needed  in  addition  to  those 
already  specified  in  proposed  section 
850.37. 

Proposed  section  850.26(d)  would 
require  that  DOE  contractors  keep  a 
record  of  all  persons  who  enter 
regulated  areas.  The  record  must 
include  the  name  of  the  person  who 
entered,  the  date  of  entry,  the  time  in 
and  time  out,  and  the  work  performed. 
The  function  of  these  records  within  the 
framework  of  the  CBDPP  is  clarified  in 
proposed  section  850.38, 
Recordkeeping.  Specifically,  DOE 


believes  that  these  records  are  necessary 
to  monitor  the  effectiveness  of  each 
contractor's  regulated  area  efforts  and  to 
provide  valuable  information  regarding 
each  worker's  history  of  potential 
exposures.  This  historical  information 
would  assist  the  contractor's 
occupational  medicine  staff  in 
establishing  appropriate  medical 
surveillance  protocols  and  would  aid  in 
the  Department's  efforts  to  establish 
links  between  working  conditions  and 
potential  health  outcomes. 

Proposed  section  850.27  would 
establish  change  room  provisions  for 
workers  in  regulated  areas.  These 
hygiene  provisions  are  common  in 
OSHA's  expanded  health  standards, 
specifically  in  those  standards  designed 
to  protect  workers  fit)m  exposures  to 
hazardous  particulates.  Proposed 
section  850.27(a)(1)  would  require  that 
change  rooms  used  to  remove 
beryllium-contaminated  clothing  and 
protective  equipment  be  maintained 
under  negative  pressure  or,  located  in  a 
manner  or  area  that  prevents  dispersion 
of  berylhum  contamination  into  clean 
areas.  Proposed  850.27(a)(2)  would 
require  that  separate  facihties  be 
provided  for  workers  to  change  into  and 
store  personal  clothing  and  clean 
protective  clothing  and  equipment.  IDOE 
beUeves  that  such  provisions  are 
necessary  to  prevent  cross- 
contamination  between  work  and 
personal  clothing  and  the  subsequent 
spread  of  berylhum  into  clean  areas  of 
the  faciUty  and  into  workers'  private 
automobiles  and  homes.  These 
provisions  would  also  address  the  need 
to  prevent  contamination  of  clean 
protective  clothing  and  equipment, 
ensuring  that  protective  clothing  and 
equipment  actually  protect  workers 
rather  than  contribute  to  their 
exposures. 

Consistent  with  the  goal  of  preventing 
the  spread  of  contamination  into 
adjacent  work  areas  and  into  affected 
workers'  homes,  proposed  section 
850.27(b)  would  require  that  DOE 
contractors  provide  hand-washing  and 
shower  facilities  for  workers  assigned  to 
regulated  areas.  DOE  recognizes  that  the 
installation  of  such  facihties  may  take 
time  in  some  cases.  Accordingly, 
proposed  section  850.13(b)  would  allow 
contractors  2  years  to  achieve  full 
comphance  with  the  requirements  of  the 
rule. 

Proposed  section  850.28  would 
establish  the  respiratory  protection 
provisions  of  the  CBDPP.  Specifically, 
proposed  section  850.28(a)  would 
require  that  DOE  contractors  comply 
with  the  OSHA  Respiratory  Protection 
standard  (29  CFR  1910.134).  Proposed 
section  850.28(b)  would  require  that 
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DOE  contractors  provide  appropriate 
respiratory  protective  equipment  for  all 
workers  exposed  to  airborne 
concentrations  of  beryllium  above  the 
PELs  established  in  proposed  section 
850.22  and  ensure  that  the  workers  use 
protective  equipment.  Proposed  section 
850.28(c)  would  require  that  DOE 
contractors  select  and  use  only  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)-approved  or  DOE- 
accepted  respiratory  protective 
equipment  as  required  by  DOE  Order 
440.1A. 

None  of  the  provisions  of  this 
proposed  section  are  new.  For  instance, 
DOE  contractors  have  historically  been 
subject  to  the  OSHA  standards, 
including  29  CFR  1910.134.  through  the 
provisions  of  DOE  Order  440.1  A  and  its 
predecessor  orders,  which  incorporate 
the  OSHA  standards.  DOE  Order  440.1A 
require  DOE  contractors  to  provide,  and 
DOE  workers  to  use,  appropriate 
respiratory  protective  equipment 
necessary  to  protect  workers  from 
exposures  to  hazardous  substances, 
including  airborne  berylhum,  at  levels 
above  estabUshed  OSHA  PELs.  In 
addition,  the  provisions  of  29  CFR 
1910.134  include  a  requirement  that 
employers  select  only  NlOSH-approved 
respirators.  In  recognition  of  the  unique 
nature  of  certain  DOE  operations,  DOE 
Order  440. lA  expanded  this  NIOSH- 
approval  restriction  to  allow  for  the  use 
of  DOE-accepted  respiratory  protection 
when  NIOSH-approved  respiratoi^ 
protection  did  not  exist  for  a  specific 
DOE  task. 

Proposed  section  850.29  would 
estabUsh  the  protective  clothing  and 
equipment  provisions  of  the  CBDPP. 
Proposed  section  850.29(a)  would 
require  that  DOE  contractors  provide 
workers  who  are  potentially  exposed  to 
beryUiiun  at  or  above  the  action  level  or 
above  the  STEL  with  protective  clothing 
and  equipment  and  ensiue  that  the 
protective  clothing  and  equipment  are 
maintained  and  used  as  appropriate. 
P^posed  section  850.29(a)(1)  would 
clarify  that  appropriate  protective 
clothing  for  work  in  areas  where 
berylUiun  contamination  is  present 
includes  full-body  protective  clothing 
and  footwear  (work  shoes  or  booties). 
This  section  further  stipulates  that 
workers  must  exchange  their  personal 
clothing  for  this  protective  clothing 
before  begiiming  work  in  regulated 
areas.  As  would  be  required  imder 
proposed  section  850.27(a),  this  change 
from  personal  clothes  into  protective 
work  clothing  must  occur  in  a  change 
room  that  protects  the  worker's  personal 
clothes  and  clean  protective  clothing 
from  berylhum  contamination.  DOE 
beheves  that  the  use  of  full-body 


protective  clothing  in  Ueu  of  personal 
clothes  in  regulated  areas  is  necessary  to 
prevent  the  spread  of  berylhum 
contamination  into  adjacent  work  areas 
and  to  preclude  the  possible  transport  of 
berylhum  into  affected  workers'  private 
property. 

Because  direct  contact  with  berylhum 
can  cause  contact  dermatitis  and 
possibly  conjunctivitis,  proposed 
section  850.29(a)(2)  would  require  that 
DOE  contractors  provide  workers  with 
additional  protective  gear  where  skin  or 
eye  contact  with  powdered  or  Uquid 
forms  of  berylhiun  is  possible.  This 
additional  protective  gear  could  include 
face  shields,  goggles,  gloves,  and 
gauntlets,  depending  on  the  natvue  of 
the  operation  and  the  related  skin  and 
eye  exposure  hazards  involved.  DOE 
recognizes  that  the  potential  for  the 
development  of  contact  dermatitis  or 
conjunctivitis  is  mainly  associated  with 
contact  with  soluble  forms  of  berylhum 
compoimds.  Nevertheless,  DOE  beheves 
that  the  provisions  of  proposed  section 
850.29(a)(2)  represent  prudent 
industrial  hygiene  measiu^s  for  work 
with  all  forms  of  berylhiun,  particularly 
in  light  of  the  fact  that  both  soluble  and 
insoluble  forms  of  berylhum  have  been 
shown  to  cause  chronic  ulcerations  if 
introduced  into  or  below  the  skin  via 
cuts  or  abrasions. 

As  clarified  in  the  definition  of 
berylhum  in  proposed  section  850.3, 
soluble  berylhum  compounds  would 
not  be  covered  by  the  proposed  rule. 
DOE  omitted  soluble  berylhiun 
compounds  from  the  definition  of 
berylhum  based  on  information 
provided  by  the  DOE  field  offices 
indicating  that  soluble  beryllium 
compoimds  were  not  used  within  the 
E)OE  complex. 

The  Department's  objective  is  to 
prevent  the  spread  of  berylhum 
contamination,  thereby  reducing  the 
number  of  workers  exposed  and  the 
opportunities  for  potential  exposures.  In 
keeping  with  this  objective,  proposed 
sections  850.29(b)  through  (e)  would 
estabhsh  provisions  to  control  the 
handling,  maintenance,  cleaning,  and 
disposal  of  berylhum-contaminated 
protective  clothing  and  equipment. 
Specifically,  proposed  section  850.29(b) 
would  require  DOE  contractore  to 
ensure  that  workers  do  not  take 
contaminated  clothing  or  equipment 
irom  the  change  room  or  worksite 
unless  specifically  authorized  to  do  so 
for  the  purposes  of  cleaning, 
maintenance,  or  disposal.  Where 
workers  are  authorized  to  remove 
contaminated  clothing  and  equipment 
from  the  change-room  or  worksite, 
proposed  sections  850.29(b)(1)  and 
(b)(2)  stipulate  that  such  materials  must 


be  placed  in  sealed  impermeable 
containers  that  bear  warning  labels  to 
clearly  identify  the  contents  and 
appropriate  handling  precautions.  Such 
warning  labels  would  help  ensure 
appropriate  subsequent  handling  of 
berylhum-contaminated  materials  and 
in  preventing  inadvertent  exposures  that 
could  result  if  laimdry.  maintenance,  or 
disposal  personnel  are  not  aware  of  the 
presence  of  beryllium  contamination. 

Proposed  section  850.29(c)  would 
require  that  DOE  contractors  clean, 
ladnder,  repair,  and  replace  protective 
clothing  and  equipment  as  needed  to 
ensure  its  continued  effectiveness  in 
protecting  workers.  This  section  would 
allow  contractors  some  flexibihty  in 
determining  the  required  frequency  for 
laundering  protective  clothing  based  on 
specific  work  conditions  and  the 
potential  for  contamination.  Because 
DOE  believes  that  certain  minimal 
laundering  frequencies  must  be 
maintained  to  ensure  that  the  protective 
clothing  does  not  contribute  to  worker 
exposures,  the  proposed  peiragraph 
stipulates  a  minimal  laundering 
frMuency  of  at  least  once  a  week. 

"To  reduce  and  minimize  the  potential 
for  exposures  to  berylhum  during 
laundering  operations,  proposed  section 
850.29(d)  would  require  that  DOE 
contractors  launder  contaminated 
clothing  using  methods  that  would 
prevent  the  release  of  airborne 
berylhum  in  excess  of  the  action  level 
or  STEL.  DOE  would  provide  DOE 
contractors  the  flexibihfy  to  determine 
the  most  appropriate  means  to  launder 
contaminated  clothes  based  on  their 
own  specific  worksite  conditions.  DOE 
has,  however,  included  in  this  section 
one  specific  requirement  designed  to 
prevent  the  dispersion  of  berylhum 
particles  into  the  woikplace 
atmosphere:  proposed  section  850.29(e) 
would  prohibit  the  use  of  blowing, 
shaking,  or  any  other  means  of  cleaning 
that  could  disperse  berylhum  particles 
into  the  air.  This  is  a  well-recognized 
and  accepted  industrial  hygiene  control 
employed  to  minimize  exposures  to 
airborne  particulates. 
.  Proposed  section  850.30  would 
establish  the  housekeeping  provisions  of 
the  CBDPP.  Good  housekeeping 
practices  are  necessary  in  areas  where 
berylhum  is  used  or  handled  to  prevent 
the  accumulation  of  berylhum- 
containing  dusts  on  surfaces  throughout 
the  workplace.  Such  accumulations,  if 
not  controlled,  may  lead  to 
reentraiiunent  of  berylhum  particles 
into  the  atmosphere.  This  potential  for 
berylhum  accumulations  to  become 
reentrained  into  the  atmosphere 
increases  potential  berylhum  exposure 
hazards  in  locations  where  berylhum 
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dusts  were  originally  generated  and 
introduces  the  potential  for  such 
exposures  in  other  work  areas.  In 
addition,  the  uninhibited  accumulation 
of  beryllium-containing  dust  on 
equipment  in  the  workplace  increases 
the  potential  for  worker  exposure  to 
berylhum  during  the  performance  of 
equipment  maintenance,  handling,  and 
disposal  tasks.  Accordingly,  the 
housekeeping  program  focuses  on  the 
prevention  of  accumulation  of 
beryllium-containing  dust  in  the 
workplace.  Because  the  performance  of 
housekeeping  tasks  can,  in  and  of  itself, 
lead  to  worker  exposures  to  beryllium- 
contaminated  dust,  the  provisions  of 
this  housekeeping  section  also  focus  on 
preventing  the  reentrainment  of  dust 
during  the  performance  of  housekeeping 
activities. 

Proposed  section  850.30(a)  would 
require  that  DOE  contractors  conduct 
routine  surface  sampling  to  ensure  the 
effectiveness  of  housekeeping  efforts. 
Surface  samphng  has  become  an 
accepted  method  for  providing 
qualitative  information  on  chemical 
contamination  of  work  surfaces. 
Unfortunately,  surface  sampling 
procedures  have  not  reached  the  stage  of 
development  that  would  allow  an 
industrial  hygienist  to  predict  a 
personal  exposure  or  a  potential 
airborne  concentration  of  reentrained 
contaminants.  Such  sampling,  however, 
can  identify  the  presence  of  berylhum 
contamination  and  thus  can  provide  an 
indication  of  the  effectiveness  of 
housekeeping  efforts.  Accordingly,  this 
proposed  requirement  is  intended  only 
as  a  housekeeping  performance  measure 
and  should  not  be  interpreted  as  a 
proposed  mechanism  for  measuring, 
predicting,  or  controlling  airborne 
concentrations  of  berylhum.  In  addition, 
this  proposed  requirement  would  only 
apply  to  removable  or  loose  surface 
contamination  which  could  become 
reentrained  into  the  workplace 
atmosphere. 

Affected  sites  throughout  the 
Department  have  already  estabUshed 
berylhum  surface  contamination  levels 
to  ensure  the  effectiveness  of  their 
housekeeping  procedures.  According  to 
representatives  from  these  sites,  existing 
surface  contamination  limits  employed 
throughout  the  DOE  complex  range  from 
1  to  5  ng/100  cm2,  with  the  majority  of 
the  sites  using  approximately  3  ng/100 
cm2  (e.g.,  Pantex,  Lawrence  Berkeley 
National  Laboratory,  Y-12,  Rocky  Flats). 
Accordingly,  DOE  has  adopted  the  3  jig/ 
100  cm2  level  in  the  proposed  rule. 

The  use  of  diverse  sampUng  methods 
(differences  include  type  of  sample 
media,  type  of  solvent  (if  any)  on  the 
sample  media,  area  sampled,  etc.)  may 


easily  lead  to  the  reporting  of 
inconsistent  or  incorrect  results.  To 
reduce  the  variabihty  in  reported 
surface  contamination  across  the  DOE 
complex,  DOE  recommends  the  use  of  a 
single  samphng  method:  NIOSH  method 
9100  (NIOSH  Manual  of  Analytical 
Methods  (NMAM),  4th  EdiUon,  August 
15,  1994,  Lead  in  Surface  Wipe 
Samples).  This  method  may  have  to  be 
modified  for  surfaces  smaller  than  100 
cm  2  using  a  procedure  such  as  that 
described  in  Appendix  D  of  10  CFR  part 
835. 

Proposed  sections  850.30(b)  and  (c) 
would  estabhsh  provisions  for  the  use  of 
housekeeping  methods  that  will  prevent 
or  minimize  the  reentrainment  of 
beryUiima  particulates  into  the 
workplace  atmosphere.  Specifically, 
proposed  section  850.30(b)  would 
require  the  use  of  wet  methods  or 
vacuiuning  for  the  cleaning  of 
beryllium-contaminated  floors  and  other 
surfaces,  and  prohibit  the  use  of 
compressed-air  or  dry  methods  for  such 
activities.  Proposed  850.30(c)  would 
require  the  use  of  HEPA  filters  in  all 
vacuuming  operations  for  contaminated 
or  potentially  contaminated  surfaces 
and  would  further  require  filter 
replacement  as  needed  to  maintain  the 
capture  efficiency  of  the  vacuum.  The 
use  of  wet  methods  for  reducing  or 
minimizing  the  dispersal  of  dust  during 
general  housekeeping  tasks  such  as 
sweeping  is  a  common  industrial 
hygiene  practice,  as  is  the  use  of  HEPA 
filters,  which  prevent  the  spread  of  dust 
by  effectively  collecting  the  dust  as  it  is 
vacuimied  or  brought  into  a  hood. 

As  discussed  in  earlier  sections  of  this 
analysis,  the  movement  of  contaminated 
or  potentially  contaminated  equipment 
from  a  regulated  area  to  a  nonregulated 
area  may  result  in  the  spread  of 
berylhum  contamination.  To  prevent 
this  potential  spread  of  contamination 
in  the  performance  of  housekeeping 
activiUes  that  would  be  required  under 
this  rule,  proposed  section  850.30(d) 
would  require  that  cleaning  equipment 
used  in  areas  where  surfaces  are 
contaminated  or  potentially 
contaminated  with  beryllium  be  labeled 
controlled,  and  not  used  in  other  clean 
areas  of  the  facihty.  These  procedures 
are  similar  to  those  required  under 
OSHA's  Asbestos  standard  for  any 
equipment  used  during  cleanup  or 
removal  of  asbestos  from  buildings. 

Proposed  section  850.31  would 
establish  the  waste  disposal  provisions 
of  the  CBDPP.  Uke  many  of  the 
regulated  area,  protective  clothing  and 
equipment,  and  housekeeping 
provisions  of  the  proposed  rule,  the 
waste  disposal  provisions  of  this  section 
focus  on  minimizing  the  spread  of 


berylhum  contamination  throughout  the 
facihty.  As  mentioned  throughout  this 
NOPR.  such  contamination  control 
measures  are  necessary  to  achieve  the 
Department's  objectives  of  reducing  the 
number  of  workers  exposed  to  berylhum 
and  minimizing  the  opportunities  for 
beryllium  exposures. 

DOE  believes  that  the  most  effective 
way  to  control  the  spread  of 
contamination  resulting  bom  waste 
disposal  activiUes  is  to  first  prevent  or 
minimize  the  generation  of  berylhum 
waste.  Accordingly,  proposed  section 
850.31(a)  would  require  that  DOE 
contractors  control  the  generation  and 
disposal  of  berylhum  waste  through 
good  housekeeping  pracUces.  the 
performance  of  appropriate  hazard 
analyses  for  operations  with  the 
potential  to  generate  waste,  and  the 
application  of  waste  minimization 
principles.  Good  housekeeping  practices 
aid  in  this  effort  by  continually 
removing  berylhum  dust  accumulations 
from  work  surfaces,  thereby  reducing 
the  potential  for.  and  significance  of. 
contamination  of  workplace  equipment. 
The  performance  of  hazard  analyses  on 
operations  writh  the  potential  to  generate 
wastes  can  help  DOE  contractors 
identify  potential  sources  of  wastes  and 
evaluate  possible  controls  that  could  be 
implemented  to  prevent  or  reduce  waste 
generation.  Other  waste  minimization 
practices,  such  as  minimizing  the 
equipment  and  material  that  is  exposed 
to  berylhum  contamination,  will  also 
assist  in  reducing  the  amoimt  of 
material  that  must  be  disposed  of  as 
berylhum  or  beryllium-contaminated 
waste,  thus  reducing  the  potential 
berylhum  exposure  hazards  associated 
with  waste  disposal  activities. 

Proposed  section  850.31(b)  would 
require  that  DOE  contractors  dispose  of 
all  waste,  scrap,  debris,  bags,  containers, 
small  equipment,  and  clothing 
contaminated  wdth  berylhum  in  sealed 
impermeable  bags  or  other  closed 
impermeable  containers  that  are  labeled 
in  accordance  with  section  850.37.  DOE 
beheves  these  waste  disposal  provisiois 
are  necessary  to  prevent  the 
reentrainment  of  berylhum 
contamination  into  the  workplace 
atmosphere.  Warning  labels  are 
necessary  to  ensure  that  workers  are 
aware  that  containers  or  bags  contain 
berylhum  contamination  so  that  they 
can  take  appropriate  precautions. 
Proposed  section  850.32  would 
estabhsh  the  beryllium-related 
emergency  provisions  of  the  CBDPP. 
Such  provisions  are  particularly 
important  in  light  of  suggestions  made 
by  several  participants  in  the  pubhc 
forums  that  a  single,  high-level 
berylhum  exposure  may  have  been  the 
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cause  of  CBD  occurring  among  several 
workers  thought  to  have  no  exposure  or 
only  incidental,  low-level  exposures  to 
beryUium. 

Proposed  section  850.32(a)  would 
require  that  DOE  contractors  develop 
and  implement  procedures  to  address 
potential  beryUium  emergency 
situations  for  each  faciUty  engaged  in 
beryllium  operations.  The  Department's 
intent  is  for  DOE  contractors  to  evaluate 
their  respective  beryUiiun-related 
operations  to  determine  possible 
emergency  scenarios.  Then,  based  on 
these  facility-  and  operation-specific 
scenarios,  the  contractors  woiild  fashion 
procediires  to  specifically  address  the 
types  of  emergencies  that  could  be 
encoimtered  at  the  facihty.  DOE 
beUeves  that  this  tailored  approach 
would  provide  workers  the  best 
opportunity  to  be  prepared  in  the  event 
of  an  emergency,  enabling  them  to 
respond  in  an  appropriate  and  safe 
manner  and  to  remedy  site  conditions 
with  minimal  potential  for  additional 
exposures  to  themselves  or  other 
personnel  in  the  faciUty. 

Proposed  section  850.32(a)(1)  would 
require  that  DOE  contractors  establish 
procedures  to  alert  workers  in  the  event 
of  a  beryllium  emergency.  By  ensuring 
that  workers  are  continually  aware  of 
how  they  are  expected  to  respond  in  the 
event  of  an  emergency  and  by  ensuring 
that  they  receive  prompt  notification  or 
warning  when  an  emergency  situation 
has  developed,  DOE  contractors  would 
enable  workers  to  quickly  implement 
the  actions  needed  for  protection  while 
bringing  an  emergency  situation  under 
control. 

Proposed  section  850.32(a)(2)  would 
require  DOE  contractors  to  ensure  that 
workers  engaged  in  the  cleanup  of 
emergency  spills  of  beryUiiun,  or  in 
handling  other  emergency  situations 
involving  berylUum  contamination,  are 
provided  with  and  wear  protective 
clothing  and  equipment  as  specified  in 
this  proposed  rule.  DOE  beUeves  that 
such  protective  equipment  is  necessary 
to  adequately  protect  workers  from 
exposures  to  beryllium.  DOE  feels  that 
this  protection  is  even  more  critical 
when  responding  to  uncontrolled 
situations  where  airborne  levels  of 
berylUum  may  not  be  adequately 
characterized  and  may  exceed  the  PEL. 

Because  even  the  best  emergency 
response  procedures  will  be  ineffective 
if  personnel  required  to  implement  the 
procedures  are  not  aware  of  them,  DOE 
has  included  in  proposed  section 
850.32(b)  a  requirement  that  contractors 
train  affected  workers  on  required 
emergency  procedvues. 

Proposed  section  850.33  would 
establish  the  medical  surveillance 


provisions  of  the  CBDPP.  Proposed 
sections  850.33(a)  and  (b)  propose  that 
DOE  contractors  and  Field 
Organizations  designate  a  SOMD  to  be 
responsible  for  administering  the 
respective  contractor  and  federal 
medical  surveiUance  programs  required 
by  this  rule.  Proposed  section  850.33(c) 
would  also  require  that  the  written 
medical  siuveillance  program  that  is 
required  for  inclusion  in  the  CBDPP  be 
submitted  and  reviewed  by  the  DOE 
Office  of  Environment,  Safety  and 
Health  and  approved  by  the  head  of  the 
cognizant  DOE  Field  Organization.  DOE 
review  and  approval  authority  is 
necessary  to  ensure  that  contractor 
medical  surveiUance  requirements  are 
consistent  with  the  intent  of  the  CBDPP 
and  that  these  programs  are  appUed 
uniformly  across  the  DOE  complex. 
Proposed  section  850.33(d)  would 
require  DOE  contractors  to  estabUsh  and 
implement  a  medical  siuveiUance 
program  for  aU  berylUum  workers 
exposed  at  or  above  the  action  level  or 
above  the  STEL.  Under  this  program, 
EXDE  would  offer  medical  evaluations  to 
affected  beryUium  workers.  Once  an 
employee  is  enrolled  in  the  program,  he 
or  she  would  remain  enrolled  for  the 
duration  of  employment  at  that  site.  The 
program  would  have  two  purposes:  (1) 
Ensxue  the  prompt  identification  and 
proper  treatment  of  workers  who 
become  sensitized  to  berylUum  or 
develop  CBD,  and  (2)  evaluate  and 
ensure  the  effectiveness  of  the  CBDPP  in 
preventing  CBD  by  determining  the 
incidence  of  CBD  in  the  workforce  and 
by  identifying  risk  factors  associated 
with  the  development  of  CBD  and 
berylUum  sensitization. 

Proposed  section  850.33(e)  would 
reqiure  that  DOE  contractors  provide  the 
SOMD  with  the  information  needed  to 
administer  the  medical  surveillance 
program.  This  information  would 
include,  but  may  not  be  limited  to,  the 
baseline  beryllium  inventory,  hazard 
assessment,  find  exposure  monitoring 
data,  as  well  as  information  regarding 
the  idenUty  and  nature  of  activities  or 
operations  on  the  site  that  are  covered 
under  the  CBDPP,  the  related  duties  of 
berylUum  workers,  and  the  types  of 
personal  protective  equipment 
employed  in  the  performance  of  these 
duUes. 

Proposed  section  850.33(f)  would 
require  the  SOMD  to  estabUsh  and 
maintain  a  Ust  of  berylUum  workers  in 
the  medical  surveillance  program  based 
on  records  and  other  informaUon 
regarding  the  identity  of  berylUmn 
workers.  Current  employees  who  are  at 
risk  for  CBD  because  of  past  berylUum 
operations  would  not  be  included  .in 
this  Ust  or  covered  under  this  proposed 


rule.  Rather,  they  would  be  identified 
and  offered  medical  siuveillance  imder 
a  separate,  directly  funded  program. 

The  Department  views  medical 
surveillance  as  a  primary  tool  for 
determining  the  extent  of  CBD  risk  in  an 
employee  population.  The  Ust 
developed  under  section  850.33(f)(1) 
would  estabUsh  the  popiUation  of 
berylUum  workers  who  may  be  eUgible 
for  medical  siuveillance.  The 
Department's  expectation  is  that  SOMDs 
will  use  inclusive  criteria  for  identifying 
berylUiun  workers  to  be  covered  xmder 
medical  surveillance.  In  addition, 
proposed  section  850.33(f)(2)  clarifies 
IX)E's  intention  that  SOMDs  refine  the 
Ust  of  beryllium  workers  based  on 
subsequent  analyses  of  medical 
surveillance  results  required  under 
proposed  section  350.33(k).  For 
example,  the  results  of  Be-LPTs  would 
be  used  to  determine  risk  factors  that 
appear  to  be  associated  with  CBD.  Based 
on  the  apparent  risk  factors,  the  SOMD 
wduld  adjust  the  siuveillance  program 
to  better  identify  workers  at  risk  of 
developing  CBD. 

Proposed  section  850.33(g)  would 
require  the  SOMD  to  provide  the 
examining  physician  with  (1)  a  copy  of 
this  rule.  (2)  a  description  of  the 
workers'  relevant  duties  as  they  pertain 
to  berylUum  exposure,  (3)  records  of  the 
workers'  beryllium  exposvue,  (4)  a 
description  of  personal  protective  and 
respiratory  protective  equipment  in 
current  or  anticipated  use,  and  (5)  any 
relevant  information  from  previous 
medical  examinations  of  the  workers 
that  is  not  otherwise  available  to  the 
examining  physician.  The  Department 
beUeves  that  this  information  is 
necessary  to  ensure  that  the  physician 
can  make  informed  decisions  regarding 
the  required  content  of  the  medical 
evaluation  and  the  subsequent 
development  of  recommendations 
related  to  each  berylUum  worker's  work. 

Proposed  section  850.33(h)(1)  would 
clarify  that  DOE  contractors  must 
provide  required  medical  examinations 
and  procedures  to  berylUum  workers 
and  accepted  appUcants  at  no  cost  to  the 
workers  and  accepted  appUcants  at  a 
time  and  place  convenient  to  them.  In 
addition  to  minimizing  the  financial 
burden  on  affected  workers,  DOE 
beUeves  that  this  provision  wiU 
encourage  DOE  contractors  to  minimize 
the  levels  of  berylUum  exposiu^s  in  the 
workplace  and  the  number  of  workers 
exposed  or  potentially  exposed  to 
berylUum.  DOE  also  believes  that  this 
provision  wiU  help  ensiue  that  workers 
obtain  proper  medical  evaluations. 

Proposed  section  850.33(h)(2)  would 
specify  that  DOE  contractors  must 
provide  baseUne  medical  evaluations  to 
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beryllium  workers  who  qualify  for 
medical  surveillance.  DOE  believes  that 
such  baseline  medical  evaluations  are 
necessary  to  ensure  that  beryllium 
workers  can  safely  perform  assigned 
duties  in  areas  that  may  present  the 
potential  for  exposure  to  beryllium.  In 
addition,  DOE  believes  that  the  proper 
evaluation  and  documentation  of  each 
worker's  health  status  is  essential  for 
determining  whether  future  health 
problems  may  be  related  to  occupational 
exposure  to  beryllium. 

Proposed  section  850.33(h)(3)  would 
supplement  the  baseline  medical 
evaluation  requirement  of  proposed 
section  850.33(h)(2)  by  requiring  that 
DOE  contractors  offer  annual  medical 
evaluations  to  beryllium  workers  who 
qualify  for  medical  surveillance.  Such 
annual  evaluations  shall  be  offered  as 
long  as  the  beryllium  workers  work  in 
areas  where  beryllium  is  present  at 
levels  at  or  above  the  action  level  or 
above  the  STEL.  DOE  believes  that  such 
periodic  medical  evaluations  would  be 
critical  to  ensiuing  the  early 
identification  and  treatment  of 
beryllium  sensitization  and  CBD.  This 
proposed  section  further  clarifies  that  in 
cases  where  beryllium  workers  no 
longer  work  in  areas  where  beryllium  is 
present  at  levels  at  or  above  the  action 
level  or  above  the  STEL,  the 
requirement  for  annual  medical 
evaluations  may  be  reduced  to  once 
every  3  years.  DOE  believes  that  this 
continued  surveillance  is  warranted  due 
to  the  extended  latency  period 
associated  with  the  development  of 
CBD. 

Both  proposed  sections  850.33(h)(2) 
and  (h)(3)  would  also  establish  the 
minimum  required  content  of  the 
baseline  and  periodic  medical 
evaluations,  respectively.  Among  these 
minimum  requirements  for  both  types  of 
evaluations  is  the  need  to  conduct  a  Be- 
LPT.  The  Be-LPT  is  the  only  available 
laboratory  test  for  determining 
individual  immune  response  to 
beryllium  in  vitro.  Its  use  in  a 
surveillance  program  would  permit 
detection  of  beryllium-related  health 
effects  at  a  preclinical  stage.  A  positive 
Be-LPT  would  indicate  the  need  for 
further  evaluation  to  determine  the 
presence  of  CBD.  The  use  of  the  Be-LPT 
as  an  evaluation  tool  would  not  only 
allow  the  earliest  opportunity  for 
diagnosis  and  treatment  of  CBD.  but 
would  also  assist  in  identifying 
unhealthy  working  conditions  or 
operations  and  deficiencies  in  the 
CBDPP. 

In  addition  to  the  Be-LPT,  some 
medical  experts  recommend  that  a  chest 
radiograph  (X-ray)  and  spirometry  be 
obtained  prior  to  exposure  to  beryllium 


to  establish  a  baseline  for  possible 
comparison  v«th  futiue  test  results. 
Spirometry  involves  measuring  the 
amount  of  air  entering  and  leaving  the 
lungs.  Accordingly,  proposed  section 
850.33(h)(2)  would  further  specify  that 
baseline  evaluations  also  include  a  chest 
radiograph  (X-ray)  and  spirometry. 
However,  because  neither  chest 
radiography  nor  spirometry  has  proven 
to  be  any  more  predictive  in  identifying 
the  presence  of  CBD  than  symptom 
questionnaires,  these  additional  tests 
would  not  be  mandated  as  a  part  of  the 
periodic  evaluation  required  under 
proposed  section  850.33(h)(3).  Instead, 
the  need  for  these  tests  would  be  left  to 
the  discretion  of  the  examining 
physician.  DOE  beUeves  that  the 
examining  physician  is  in  the  best 
position  to  determine  the  need  for  such 
additional  tests  based  on  the  unique 
circumstances  associated  with  each 
worker's  exposure  scenarios  and  health 
status. 

Proposed  section  850.33(h)  would  not 
establish  a  requirement  for  termination 
evaluaUons.  DOE  believes  terminaUon 
evaluations  for  beryllium  workers  who 
are  reassigned  to  non-beryllium  work 
would  not  be  needed  because  periodic 
evaluations  will  continue  for  as  long  as 
the  worker  is  employed  by  the  DOE 
contractor.  Termination  evaluations  for 
beryllium  workers  who  resign  or  retire 
torn  employment  with  DOE  conti^ctors 
would  also  not  be  necessary  because  the 
Department  intends  to  establish  a 
separate,  directly  funded  program  that 
offers  medical  examinations  to  former 
employees  at  risk  for  developing  CBD. 
DOE  recognizes  that  many  sites  already 
have  an  internal  requirement  to  provide 
termination  medical  evaluations  to 
workers  upon  their  separation  from 
employment.  Nothing  in  this  proposed 
rule  would  preclude  the  SOMD  from 
continuing  this  practice. 

Proposed  section  850.33(h)(4)  would 
require  that  DOE  conti^ctors  ensure  that 
all  medical  evaluations  and  procedures 
be  performed  by  or  under  the 
supervision  of  a  licensed  physician  who 
is  familiar  with  the  health  effects  of 
beryllium.  Conducting  a  medical 
surveillance  program  for  beryllium 
workers  requires  specialized  medical 
knowledge  and  crucial  clinical  decision- 
making. DOE  believes  that  a  licensed 
physician  v^rith  specialized  knowledge 
of  the  health  effects  of  beryllium  is  the 
most  appropriate  medical  professional 
to  provide  medical  evaluations.  A 
physician  is  also  needed  to  answer 
health-related  questions  and  to  discuss 
and  interpret  abnormal  clinical  findings 
with  the  affected  worker. 

Proposed  section  850.33(i)  would 
establish  requirements  for  referrals  for 


additional  diagnostic  evaluation. 
Specifically,  beryllium  workers  who 
have  two  or  more  positive  Be-LPTs  or 
other  signs  and  symptoms  of  CBD, 
would  be  referred  by  the  examining 
physician  for  diagnostic  evaluation. 
Such  an  evaluation  would  be  performed 
by  a  pulmonary  medicine,  occupational 
medicine,  or  other  clinic  with  the 
specialized  equipment  and  examination 
protocols  required  to  definitively 
differentiate  between  CBD  and  other 
lung  disease.  DOE  believes  that  this 
proposed  referrals  provision  is 
warranted  due  to  the  unusual  nature  of 
CBD  and  the  fact  that  not  all  physicians 
are  familiar  with  the  evaluation  of 
beryllium-exposed  patients. 

Proposed  section  850.33(j)  would 
establish  requirements  for  physicians' 
written  reports  and  recommendations. 
Proposed  section  850.33(j)(l)  would 
ensure  that  employees  and  accepted 
apphcants  are  informed  of  the  results  of 
their  medical  evaluations  and  tests 
writhin  15  days  of  completion  of  the 
evaluations.  In  addition,  proposed 
section  850.33(j)(2)  would  specify  that 
within  this  same  15  day  time  period,  the 
DOE  contractor  obtain  a  copy  of  a 
limited  version  of  the  physician's 
report.  This  limited  version  must 
include  any  recommendations  for 
restricting  the  employee  from  working 
with  beryllium,  or  for  wearing 
protective  equipment. 

Proposed  section  850.33(k)  would 
establish  the  requirement  for  a  routine 
and  systematic  analysis  of  medical,  job, 
and  exposure  data.  The  purpose  of  this 
requirement  is  to  establish  a  program 
that  would  follow  the  public  health 
model  for  disease  surveillance 
programs.  Information  would  be 
collected  and  analyzed  so  that  the 
prevalence  of  disease  could  be 
accurately  described  and  conclusions 
could  be  reached  on  causes  or  risk 
factors  for  the  disease.  This  data 
analysis  would  provide  an  effective 
performance  measiu^ment  mechanism 
for  use  in  correction  and  improvement 
of  the  CBDPP.  Proposed  section 
850.33(k)(l)  would  require  that  the 
results  of  these  analyses  be  used  by  the 
SOMD  to  determine  which  workers 
should  be  offered  medical  surveillance 
and  the  need  for  additional  exposure 
controls.  In  addition,  proposed  section 
850.33(k)(2)  would  require  that  the 
SOMD  provide  copies  of  the  data 
analyses  to  the  contractor  for 
performance  feedback  information. 

Proposed  section  850.34  would 
establish  medical  removal  requirements. 
Specifically,  this  section  would  require 
that  upon  recommendation  of  the 
SOMD,  DOE  contractors  shall  give 
workers  with  two  positive  Be-LPTs  or  a 
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diagnosis  of  CBD  the  option  of:  (1) 
placement  in  another  position  without 
occupational  exposure  to  berylUum,  or 
(2)  continued  employment  in  the 
current  position  with  actual  or  potential 
exposiue  to  berylUum. 

Proposed  section  850.34(a)  would 
require  that,  with  the  written  consent  of 
the  worker.  DOE  contractors  remove  a 
berylhum  worker  from  exposure  to 
berylUum  or  postpone  an  accepted 
appUcant's  start  of  active  duty  as  a 
berylUum  worker  if  the  SOME) 
recommends  such  actions  due  to 
confirmed  CBD.  two  or  more  positive 
Be-LPTs  results,  or  while  other  signs  or 
symptoms  are  being  evaluated  for  their 
relation  to  CBD.  Proposed  section 
850.34(a)(1)  would  further  require  that 
DOE  contractors  provide  the  affected 
berylUum  worker  a  follow-up  medical 
examination  to  determine  whether  the 
worker  may  be  returned  to  his  or  her 
berylUum  work  or  whether  the  worker 
should  be  permanently  removed  from 
working  in  berylUum  areas. 

Proposed  section  850.34(a)(2)  would 
provide  affected  berylUum  workers  and 
accepted  appUcants  with  the  option  to 
decline  the  medical  removal  or 
restriction  by  signing  an  informed 
consent  waiver.  DOE  notes  that  prudent 
tnedical  practice  suggests  that  workers 
with  two  or  more  positive  Be-LPTs  or 
diagnosis  of  CBD  should  avoid 
additional  exposiu-e  to  berylUum 
however,  since  no  medical  evidence 
exists  to  suggest  that  removal  from 
exposure  vdll  alter  the  course  of  disease, 
DOE  beUeves  that  it  is  ultimately  the 
affected  worker's  decision  whether  to 
remain  in  a  job  writh  potential  or  actual 
berylUum  ejcposure. 

For  berylUum  workers  or  accepted 
appUcants  who  choose  to  accept 
restriction  from  continued  work  with 
berylUum,  proposed  section  850.34(a)(3) 
would  require  DOE  contractors  to  make 
reasonable  effoi  lS  to  find  and  offer 
alternative  employment.  This  section 
clarifies  that  the  contractor  is  not 
required  to  displace  an  existing  worker 
in  order  to  create  a  vacancy,  nor  is  the 
contractor  required  to  promote  the 
affected  worker  or  accepted  appUcant  or 
pay  for  job  placement  training  costs  in 
excess  of  $8,000.00.  The  contractor  is 
also  not  required  to  provide  training 
that  takes  longer  than  6  months  to 
complete. 

Proposed  section  850.34(b)  would 
establish  the  requirement  for  medical 
removal  protection  benefits  for 
berylUiun  workers  who  choose  to  accept 
a  physician's  recommendation  to  be 
removed  from  working  with  berylUiun. 
'  Specifically,  proposed  section  850.34(b) 
would  estabUsh  a  requirement  to  protect 
an  employee's  base  pay,  benefits,  and 


seniority  should  that  worker  accept 
restriction  from  working  with  berylUum. 
The  Department's  intent  with  this 
provision  is  that  DOE  contractors  would 
offer  sensitized  employees  and 
employees  with  CBD  placement  in  a  job 
that  does  not  involve  exposure  to 
berylUum  and  that  provides  base  pay 
and  benefits  comparable  to  their  ciurent 
job.  Under  this  provision,  if  no  such  job 
exists  within  the  contractor's 
organization,  DOE  contractors  may  offer 
the  affected  workers  out-placement 
assistance  to  find  suitable  alternative 
employment. 

Proposed  section  850.34(b)  would 
further  clarify  that  DOE  contractors 
would  be  required  to  protect  the  pay 
and  benefits  of  affected  workers  for  a 
two-year  period.  DOE  believes  that  the 
establishment  of  a  two-year  period  of 
protected  pay  and  benefits  is  fair  and 
would  provide  sufficient  incentive  for 
DOE  contractors  to  put  forth  the  level  of 
job  placement  effort  necessary  to  find 
suitable  alternative  employment  that 
would  be  acceptable  to  the  affected 
worker. 

One  of  the  main  goals  of  the  medical 
surveillance  program  is  to  minimize  the 
disability  associated  with  CBD.  The 
Department  beUeves  that  the 
estabUshment  of  the  medical  removal 
protection  benefits  of  proposed  section 
850.34(b)  is  critical  to  achieving  this 
goal  for  two  reasbns:  (1)  removal  &t)m 
exposure  and  effective  job-placement 
efforts  coupled  with  early  diagnosis  and 
treatment  would  allow  affected  workers 
to  continue  as  productive  members  of 
the  workforce,  and  (2)  providing 
berylUmn  workers  with  a  reasonable 
level  of  assurance  that  a  finding  of 
sensitization  or  diagnosis  of  CBD  would 
not  lead  to  the  loss  of  their  employment 
would  further  encourage  worker 
participation  in  the  medical 
surveillance  program. 

Proposed  section  850.35  would 
establish  the  medical  consent  provisions 
of  the  proposed  rule.  Because  DOE 
intends  worker  participation  in  medical 
surveiUance  to  be  volimtary ,  the 
provisions  of  this  section  would  be 
necessary  to  ensure  that  beryllium 
workers  receive  the  information  they 
need  to  make  an  informed  decision 
regarding  their  participation  in  the 
program. 

Proposed  section  850.35(a)  would 
require  that  DOE  contractors  provide 
berylUum  workers  with  information  on 
the  benefits  and  risks  of  the  medical 
tests  and  examinations  offered  as  part  of 
medical  svuveillance.  This  information 
must  be  provided  at  least  one  week 
prior  to  any  examinations  or  tests.  In 
addition  to  providing  this  information, 
the  Department  also  beUeves  that  DOE 


contractors  should  take  reasonable 
efforts  to  ensure  that  workers 
understand  the  material.  Accordingly, 
proposed  section  850.35(a)  would 
further  clarify  that  workers  shall  have 
the  opportimity  to  ask  questions  and 
have  their  questions  answered  prior  to 
the  performance  of  a  medical 
evaluation. 

"Proposed  section  850.35(b)  would 
also  require  that  DOE  contractors 
provide  berylUum  workers  and  accepted 
appUcants  with  a  summary  of  the 
medical  surveillance  program, 
information  explaining  the  purpose  of 
the  data,  the  type  of  data  needed  to  be 
collected,  how  the  data  will  be 
maintained,  and  the  confidentiaUty  of 
medical  records  wiU  be  protected.  This 
information  must  also  be  provided  at 
least  one  week  prior  to  any 
examinations  or  tests. 

Proposed  section  850.35(c)  would 
require  DOE  contractors  to  use  the 
informed  consent  form  approved  by  the 
Assistant  Secretary  for  Environment, 
Safety  and  Health  (EH-1)  to  obtain  the 
signed  consent  of  a  beryllium  worker 
prior  to  performance  of  a  medical 
examination.  The  signature  of  the 
beryllium  worker  is  intended  to 
document  that  he  or  she  consented  to 
being  tested.  The  signatiu«  of  the 
examining  physician  is  intended  to 
docimient  the  commitments  made  to  the 
beryllium  worker.  An  example  of  the 
consent  form  can  be  found  in  Appendix 
A  to  Part  850. 

Proposed  section  850.35(d)  would 
ensure  that  a  berylUum  worker  or 
accepted  applicant  who  develops  a 
berylUum-related  health  effect,  such  as 
berylUum  sensitization  or  CBD,  would 
be  given  the  information  by  the 
contractor  that  he  or  she  needs  to  make 
an  informed  decision  whether  to  accept 
medical  removal.  As  clarified  in  this 
section,  this  information  would  include, 
at  a  minimum,  information  on 
opportunities  for  alternative  placement 
with  the  contractor,  out-placement 
benefits  if  no  suitable  positions  exist 
within  the  contractor's  organization, 
and  any  available  long-term  medical 
and  disabiUty  insurance  benefits  for 
which  the  worker  may  quaUfy.  The  goal 
of  this  provision  is  to  provide  the 
vxirker  with  detailed  information  on  the 
risks  and  benefits  of  accepting  or 
rejecting  medical  removal  to  assist  the 
worker  in  making  the  best  possible 
decision. 

Proposed  section  850.35(e)  would 
clarify  that  the  SOMD  must  first  provide 
the  affected  worker  or  accepted 
appUcant  the  opportunity  to  ask 
questions  and  have  their  questions 
answered  prior  to  obtaining  the  workers 
agreement  to  medical  removal  or  before 
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having  the  worker  sign  a  medical 
removal  waiver. 

Proposed  section  850.36  would 
establish  requirements  for  training  and 
counseling  regarding  worker  exposure 
to  beryllium  and  the  potential  health 
effects  associated  with  such  exposure. 
DOE  believes  that  such  worker  training 
is  necessary  because  the  appropriate 
implementation  of  the  required 
workplace  procedures  of  the  CBDPP 
would  ultimately  rest  upon  the  front- 
line workers  who  will  actually  be 
performing  work  on,  with,  or  near 
beryllium  or  beryllium-contaminated 
materials.  If  these  workers  are  not  aware 
of  the  required  procedures  or  if  they  do 
not  fully  appreciate  the  significance  of 
these  procedures,  they  cannot  be 
expected  to  implement  the  procedures. 
For  this  reason,  DOE  believes  that  the 
ultimate  success  of  the  proposed  CBDPP 
and  the  realization  of  the  Department's 
goal  to  prevent  future  occurrences  of 
CBD  within  the  DOE  complex  depend  to 
a  great  extent  on  the  training  and 
knowledge  of  the  beryllium  workers. 
Proposed  section  850.36(a)  would 
require  contractors  to  develop  and 
implement  a  worker  training  program 
for  all  workers  who  are  exposed  or 
potentially  exposed  to  airborne 
concentrations  of  beryllium  and  ensure 
their  participation  in  the  program.  DOE 
recognizes  that  OSHA's  Hazard 
Commimication  standard  (29  CFR 
1910.1200)  already  requires  that  DOE 
contractors  provide  their  workers  with 
similar  training  regarding  the  risks 
associated  with  all  hazardous  materials 
in  the  workplace.  DOE  does  not  intend 
that  contractors  would  implement  two 
separate  and  redundant  training  and 
information  programs  to  comply  with 
this  proposed  rule  and  the  Hazard 
Commimication  standard.  Accordingly, 
proposed  section  850.36(a)(1)  would 
require  that  DOE  contractors'  CBDPP 
training  and  information  programs 
comply  vnth  the  Hazard 
Communication  standard  as  well  as 
address  the  contents  of  the  CBDPP. 
Through  this  provision,  DOE  intends  for 
its  contractors  to  integrate  their  CBDPP 
training  and  information  efforts  into 
their  existing  Hazard  CommunicaUon 
training  program,  thus  minimizing  the 
burden  on  contractors  and  providing  for 
a  consistent  approach  to  worker  training 
and  the  communication  of  workplace 
hazards. 

Proposed  section  850.36(a)(2)  would 
require  that  training  be  provided  to 
workers  prior  to  initial  assignment  and 
at  least  annually  thereafter  to  ensure 
that  workers  are  appropriately  prepared 
to  recognize  the  hazards  and  risks  of 
working  with  beryllium.  The  iniUal 
training  requirement  of  the  paragraph  is 


important  to  ensure  that  workers  have 
the  information  they  need  to  protect 
themselves  before  they  are  actually 
subject  to  exposure  or  potential 
exposure  hazards.  Annual  training  is 
necessary  to  reinforce  initial  training, 
especially  writh  regard  to  the  protective 
actions  workers  must  take  at  their 
current  jobs  to  reduce  their  potential  for 
exposure  to  beryllium.  DOE  would 
establish  this  frequency  as  a  minimum 
requirement,  noting  that  changes  in 
workplace  operations,  controls,  or 
procedures,  or  the  availability  of  new  or 
updated  information  regarding  the 
health  risk  associated  with  exposures  to 
beryllium,  may  warrant  the  need  for 
more  frequent  training. 

In  addition,  proposed  section 
850.36(a)(3)  would  require  that  the 
training  include  information  regarding 
beryllium  health  risk,  exposure 
reduction,  safe  handling  of  beryllium 
and  medical  surveillance.  This 
proposed  section  does  not  limit  the 
contractor  from  providing  training  in 
additional  areas. 

All  training  must  be  conducted  in  a 
manner  easy  to  understand  so  that 
workers  can  effectively  translate  CBDPP 
training  into  safe  work  practices. 
Training  material  should  be  appropriate 
in  content  and  vocabulary  to  the 
education  level,  literacy,  and  language 
background  of  affected  workers.  Such 
targeted  training  would  ensure  that  all 
workers,  regardless  of  cultiu^l  or 
educational  background,  would  have 
the  requisite  knowledge  necessary  to 
reduce  and  minimize  their  exposure  to 
beryllium. 

To  provide  additional  support  to 
affected  workers,  proposed  section 
850.36(b)  would  establish  the 
requirement  for  the  development  and 
implementation  of  a  worker  counsehng 
program  that  would  assist  beryllium- 
sensitized  workers  and  workers 
diagnosed  with  CBD.  The  purpose  of  the 
counseling  program  would  be  to  help 
communicate  to  workers  the 
informaUon  that  they  will  need  to  make 
important  health-  and  work-related 
decisions  and  to  facilitate  the 
performance  of  required  administrative 
activities,  such  as  filing  workers' 
compensation  claims.  Proposed  section 
850.36(b)  would  require  the 
communication  of  information 
regarding  the  availability  of:  the  medical 
surveillance  program;  medical  treatment 
options;  work  practices  aimed  at 
limiting  worker  exposure  to  beryllium; 
the  risk  of  continued  exposiu^  after 
sensiUzation;  medical  benefits;  workers' 
compensation  claims;  and  medical, 
psychological,  and  career  counseling  for 
workers  with  CBD  or  with  positive 
results  on  Be-LPTs. 


Proposed  section  850.37  would 
require  DOE  contractors  to  post  warning 
signs  and  labels  to  ensure  that  the 
presence  of  and  dangers  associated  with 
beryllium  and  beryllium-contaminated 
materials  or  areas  are  communicated  to 
workers. 

Proposed  section  850.37(a)  would 
require  the  posting  of  warning  signs  at 
all  entranceway  locations  where 
regulated  areas  have  been  established. 
This  proposed  section  further  requires 
that  these  signs  bear  the  following 
warning: 

DANGER 

BERYLLIUM  CAN  CAUSE  LUNG 

DAMAGE 
CANCER  HAZARD 
AUTHORIZED  PERSONNEL  ONLY 

The  purpose  of  these  signs  would  be 
to  minimize  the  number  of  persons  in  a 
regulated  area  by  warning  workers  prior 
to  entry.  The  signs  would  also  alert 
workers  to  the  fact  that  they  must  have 
the  appropriate  authorization  from  their 
supervisor  to  enter  the  regulated  area. 
This  is  especially  important  when 
regulated  areas  are  established  on  a 
temporary  basis,  such  as  during  cleanup 
operations.  In  such  cases,  workers  who 
typically  work  in  or  travel  through  the 
area  may  not  be  aware  of  the  new 
potential  for  exposures  to  beryllium  and 
thus  may  not  be  appropriately  equipped 
for  or  aware  of  the  need  to  protect 
themselves  from  potential  exposures. 
Warning  signs  would  also  serve  as  a 
constant  reminder  to  those  who  work  in 
regulated  areas  that  the  potential  for 
exposure  to  beryllium  exists  in  the  area 
and  that  appropriate  controls  must  be 
used. 

Proposed  sections  850.37(b)(1)  and  (2) 
would  require  that  DOE  contractors 
label  all  containers  of  beryllium, 
beryllium  compounds,  or  beryllium- 
contaminated  clothing,  equipment, 
waste,  scrap,  or  debris  in  accordance 
with  OSHA's  Hazard  Communication 
standard  (29  CFR  1910.1200).  Ensuring 
that  the  content  and  format  of  the 
warning  labels  are  consistent  with  those 
of  OSHA's  Hazard  Communication 
standard  would  provide  DOE  and  its 
contractors  with  a  consistent  and 
comprehensive  approach  to  alerting 
workers  to  beryllium's  potential  to 
cause  serious  disease.  The  use  of  such 
warning  labels  would  also  ensure  that 
all  those  who  come  in  contact  with 
labeled  containers  are  aware  of  the 
containers'  contents  and  of  the  need  to 
implement  special  handling 
precautions.  Because  the  effectiveness 
of  the  warning  labels  in  achieving  these 
objectives  is  greatly  dependent  upon  the 
visibility,  acciu«cy.  and 
understandability  of  the  content  of  the 
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labels,  proposed  section  850.37(a)(2) 
would  further  specify  that  labels  bear 
the  following  information: 

DANGER 

CONTAMINATED  WITH  BERYLLIUM 

DO  NOT  REMOVE  DUST  BY  BLOWING 

OR  SHAKING 
CANCER  AND  LUNG  DISEASE 
HA2JVRD 
Proposed  section  850.38  would 
address  requirements  for  the 
estabUshment  and  maintenance  of 
accurate  records  to  demonstrate 
effective  implementation  of  the 
program.  Proposed  section  850.38(a) 
would  require  the  collection  and 
maintenance  of  all  berylUum  inventory 
information,  hazard  assessments, 
exposiu«  measurements,  controls,  and 
medical  surveillance  data.  The 
Department  feels  that  accurate  and 
retrievable  records  are  essential  to  the 
assessment  of  the  adequacy  of  worker 
protection  programs.  Proposed  section 
B50.38(b)  would  require  that  records 
required  by  this  part  be  maintained  in 
an  electronic,  easily  retrievable  format 
that  can  be  easily  transmitted  to  DOE 
headquarters  when  requested.  This 
suppLemental  requirement  would  be 
necessary  to  facihtate  timely,  efficient, 
and  cost-effective  transfer  and  analysis 
of  exposure  monitoring  and  medical 
surveillance  data. 

Although  the  Department  does  not  at 
this  time  mandate  any  specific  methods 
or  types  of  records  system  in  the 
proposed  rule,  DOE  contractors  are 
already  required  to  keep  records  of 
beryUiiun  inventory  information  (29 
CFR  1910.1200,  Hazard 
Communication)  and  hazard 
assessment,  exposure  measurement,  and 
medical  surveillance  data  (29  CFR 
1910.1020,  Access  to  Employee 
Exposure  and  Medical  Records).  DOE 
contractors  would  be  encouraged  to  take 
advantage  of  existing  recordkeeping 
systems  to  minimize  the 
implementation  biuden. 

Proposed  section  850.38(c)  would  also 
require  that  DOE  and  contractors  create 
links  between  data  sets  on  working 
conditions  and  health  outcomes  to  serve 
as  a  basis  for  understanding  the 
berylhum  health  risk.  This  linkage  of 
data  will  assist  DOE  and  contractors  in 
identif3rtng  imsafe  work  practices  and 
defining  the  exposure-response 
relationship. 

The  estabUshment  and  maintenance 
of  useful,  linked,  and  easily  retrievable 
records  would  directly  support  and  be 
an  integral  part  of  successful 
performance  feedback,  £is  described  in 
proposed  section  850.40.  Combining 
data  fadhtates  analyses  that  might  be 
impossible  to  perform  in  smaller 


populations.  Combined  analyses  can 
identify  associations  between  CBD 
prevalence  and  risk  factors  that  might 
otherwise  be  missed,  and  can  lead  to  the 
development  of  conclusions  based  on 
the  predictive  value  of  medical  tests 
used  earher  in  the  analysis  process. 

Proposed  section  850.38(d) 
specifically  states  that  medical 
information  generated  by  the  CBDPP 
may  only  be  maintained  as  a  part  of  the 
site  beryllium  workers'  medical  records. 
This  section  further  states  that  the 
medical  information  must  be 
maintained  separately  from  other 
personnel  records  and  in  conformity 
with  the  Americans  with  DisabiUties 
Act,  the  Privacy  Act  and  other 
apphcable  laws. 

Proposed  section  850.39[a)  would 
require  that  DOE  contractors  develop 
and  maintain  a  separate  electronic 
beryllium  registry  that  includes  all 
beryUium  workers.  This  beryllium 
registry  would  serve  as  a  repository  for 
collecting  and  maintaining  information 
on  workers  who  are  exposed  to  long 
term,  low  and  moderate  levels  of 
berylhum.  The  results  of  berylUum 
sensitization  testing  and/or  CBD  status 
of  exposed  workers  will  be  added  to  the 
registry  as  that  information  becomes 
available.  As  information  accrues  over 
time,  the  disease  status  of  workers  as  it 
relates  to  past  beryUiiun  exposure 
would  be  determined.  The  goals  of  the 
registry  would  be  to  provide  early 
guidance  as  to  the  effectiveness  of 
exposure  control  mechanisms  and 
intervention  programs  and  assess  the 
burden  of  health  effects  related  to 
berylhum  exposure.  The  berylhum 
registry  would  also  facilitate  the 
conduct  of  epidemiologic  studies  to 
better  understand  the  development  of 
the  disease  and  better  identify  those  at 
risk. 

Section  850.39(b)  would  specify  the 
required  content  of  the  registry  and 
estabhsh  that  the  registry  and 
subsequent  updates  be  forwarded 
electronically  on  a  semi-annual  basis  to 
the  Office  of  Environment,  Safety  and 
Health,  Office  of  Epidemiologic 
Surveillance.  For  most  sites,  the 
electronic  transfer  of  data  would  be 
similar  to  that  used  for  the  existing 
Epidemiologic  Surveillance  program. 
The  Office  of  Epidemiologic 
Surveillance  would  be  responsible  for 
the  administration  and  policy  decisions 
related  to  the  berylhum  registry.  This 
office  would  also  provide  technical 
support  to  the  SOMD  as  reouired. 

Tne  SOMD  would  provide 
demographic  data,  exposure  data,  and 
medical  screening  results.  Personal 
identifying  information  would  be 
required  to  link  exposure  data  to  an 


individual  and  to  eliminate  duphcate 
reports  for  each  worker.  This 
information  would  be  collected 
pursuant  to  and  contained  within  DOE 
Record  System  88  "Epidemiologic  and 
Other  Studies,  Surveys,  and 
Surveillance." 

Proposed  section  850.39(c)  would 
require  that  information  contained  in 
the  berylhum  registry  be  disclosed  only 
in  a  manner  consistent  with  applicable 
legal  requirements,  such  as  the  Privacy 
Act.  Use  of  records  under  this  act  is 
governed  by  specific  routine  uses. 

DOE  behaves  that  the  existence  of  a 
Department-wide  registry  of  berylhum 
workers  and  CBD  and  sensitization 
cases  would  facihtate  future  research  on 
improved  diagnostic  tests  and 
treatments  for  the  disease. 

"Proposed  section  850.40  would 
estabhsh  the  performance  feedback 
provisions  of  the  CBDPP.  Performance 
feedback  mechanisms  are  essential  to 
ensure  that  the  effectiveness  of  the 
CBDPP  is  evaluated  on  a  continual  basis 
and  that  the  necessary  changes  are  made 
to  ensure  the  protection  of  worker 
health.  This  section  would  mandate  the 
use  and  analysis  of  the  data  collected 
through  the  reporting  requirements  in 
proposed  section  850.38  to  maintain 
and  improve  each  element  of  the 
CBDPP. 

Proposed  section  850.40(a)  would 
require  that  DOE  contractors  conduct 
periodic  analysis  and  assessment  of 
monitoring  results,  hazards  identified, 
medical  surveillance  results,  attainment 
of  exposure  reduction  and  minimization 
goals,  and  occvuxence  reporting  data. 
The  Department  believes  that  the 
analysis  of  these  data  would  be 
important  to  the  continuous 
improvement  of  the  program.  In 
addition,  this  information  would 
provide  insights  to  better  understand 
and  manage  program  implementation 
through  the  use  of  performance 
measures  developed  on  a  site-by-site 
basis. 

To  ensure  that  all  workers  have  the 
necessary  information  to  safely  perform 
their  assigned  tasks,  proposed  section 
850.40(b)  would  require  that  results  of 
performance  assessments  conducted  in 
accordance  with  this  part  be  provided  to 
lyie  managers,  planners,  worker 
protection  staff,  workers,  medical  staff, 
and  others.  This  requirement  would 
improve  commiuiication  among 
employees,  managers,  and  others  to 
more  effectively  evaluate  and  monitor 
program  implementation  and 
effectiveness. 
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Vn.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 


Today's  regulatory  action  has  been 
determined  to  be  a  significant  regulatory 
action  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review,"  58 
FR  51735  (October  4, 1993). 
Accordingly,  today's  action  was  subject 
to  review  under  the  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  The  assessment  of  the 
potential  costs  and  benefits  of  the  rule 
required  by  secUon  6(a)(3)  of  the 
Executive  Order  has  been  made  a  part 
of  the  rulemaking  file  and  is  available 
for  pubhc  review  as  provided  in  the 
ADDRESSES  section  of  the  NOPR. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601-612.  requires  that  an 
agency  prepare  an  initial  regulatory 
flexibihty  analysis  for  any  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required,  unless  the 
agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605. 

DOE  obtained  information  for  15 
potentially  affected  sites  to  determine  if 
the  proposed  rule,  if  promulgated, 
would  have  a  significant  economic 
impact  on  small  entities.  This 
information  indicates  that  no  small 
businesses  currently  would  be  affected 
by  the  proposed  rule.  A  more  detailed 
account  of  this  information  appears  in 
the  Economic  Analysis  prepared  under 
the  requirements  of  Executive  Order 
12866.  Furthermore,  DOE  expects  that 
any  potential  economic  impact  of  this 
rule  on  small  businesses  would  be 
minimal  because  businesses  at  DOE 
sites  perform  work  under  contracts  to 
DOE  or  the  prime  contractor  at  the  site. 
Increased  funding  may  be  available 
under  this  contractual  arrangement  to 
offset  much  of  the  impact  that  the  rule 
would  impose.  In  addition,  many  of  the 
requirements  of  this  part  would  apply  to 
prime  contractors  and  not 
subcontractors.  Currently  none  of  the 
prime  contractors  at  affected  DOE  sites 
are  small  businesses. 

For  the  foregoing  reasons.  DOE 
certifies  that  today's  proposed  rule,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substanUal  number  of  small  entiUes. 
DOE  invites  pubhc  comment  and 
information  on  this  certification. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  collections  of 
information  in  this  proposed  rule  have 


been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number  assigned  by  OMB. 

This  section  describes  the  collections 
of  information  in  the  proposed  rule  and 
provides  estimates  of  the  annual  burden 
on  respondents.  The  burden  estimates 
include  the  total  time,  effort,  and 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  DOE.  DOE 
invites  pubhc  comment  on:  (1)  Whether 
the  proposed  collections  are  necessary 
for  the  performance  of  DOE's  functions, 
including  whether  the  information  will 
have  practical  uUhty;  (2)  the  accuracy  of 
DOE's  estimates  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty.  utifity,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu-den  of  the  collections  of  information 
on  respondents,  including  the  use  of 
automated  collection  teclmiques  or 
other  forms  of  information  technology. 

Comments  should  be  addressed  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  725  17th  Street.  NW 
Washington.  DC  20503.  Persons 
submitting  comments  to  OMB  also  are 
requested  to  send  a  copy  to  the  contact 
person  at  the  address  given  in  the 
ADDRESSES  section  of  this  noUce. 
Requests  for  a  copy  of  the  Department's 
Paperwork  Reduction  Act  Submission  to 
OMB  should  be  directed  to  the  contact 
person. 

Ti^7e;  Reporting  and  recordkeeping 
requirements  for  the  Chronic  BeryUium 
Disease  Prevention  Program. 

Abstract:  The  proposed  rule  would 
require  DOE  contractors  at  sites  where 
beryllium  is  present  to:  develop  and 
submit  an  initial  CBDPP  to  DOE  for 
approval  (§850.10);  periodically  revise 
the  CBDPP  (§850.10);  conduct  a 
basehne  inventory  of  berylUum  at  the 
site  (§  850.20);  notify  workers  of 
exposiu*  monitoring  results  (§  850.24); 
develop  and  maintain  a  registry  of 
beryllium  workers  (§  850.39);  require 
workers  to  sign  a  consent  form  for 
berylhiun  work  and  medical 
surveillance  (§850.35);  estabfish  and 
maintain  records  related  to  the 
beryllium  inventory  and  hazard 
assessment,  exposure  monitoring, 
workplace  controls  and  medical 
surveillance  (§  850.38);  and  estabhsh  a 


performance  feedback  process  for 
contintJally  evaluating  and  improving 
the  CBDPP  (§  850.40).  DOE  has 
detennined  that  these  collections  of 
information  are  necessary  for 
iniF^ementation  of  an  effective  CBDPP. 

The  burden  of  compUance  with  the 
collections  of  information  in  this  rule 
will  depend  upon  the  nature  of  each 
requirement  and  the  number  and  type  of 
respondents.  DOE  estimates  that  DOE 
contractors  at  15  facifities  would  be 
required  to  develop  and  submit  CBDPPs 
to  DOE  for  approval  and.  thereafter, 
implement  the  CBDPPs  including  the 
collections  of  information. 
Approximately  1.057  workers  at  the  15 
facilities  may  be  exposed  to  beryllium 
and,  therefore,  may  be  subject  to  certain 
of  the  information  collection 
requirements. 

DOE  estimates  the  total  startup  costs 
at  $348,781.  IniUal  CBDPPs  were 
required  &t>m  all  of  the  affected 
facilities  by  DOE  Notice  440.1.  DOE 
estimates  that  2,549  professional  hours 
and  637  clerical  hours  were  required  to 
prepare  and  submit  the  initial  CBDPPs, 
at  a  total  cost  of  $112,220.  DOE 
estimates  that  the  basefine  inventory  of 
beryllium  will  require  5.026 
professional  hours  and  2.417  clerical 
hours,  for  a  total  cost  of  $234,631. 
Development  of  the  beryllium  registry  is 
expected  to  cost  $1,930,  which 
represents  168  hours  of  clerical  time. 
DOE  estimates  the  total  recurring, 
annual  paperwork  burden  at  $318,860. 
This  includes  3.498  professional  hours 
($142,047)  and  15.375  clerical  hours 
($176,812).  Recordkeeping  would 
impose  the  largest  recurring  monetary 
cost  (an  estimated  10,993  clerical 
hours).  Other  recurring  paperwork 
burdens  are  attributable  to  submitting 
performance  feedback  reports,  worker 
notification  of  exposure  monitoring, 
obtaining  signed  medical  consent  forms 
from  workers,  maintenance  of  the 
berylhum  registry,  revising  the  CBDPP 
plan  on  an  annual  basis,  obtaining 
written  reports  fi-om  physicians 
regarding  the  resuhs  of  medical  exams, 
and  performing  analyses  of  medical 
data. 

DOE  estimates  the  total  annualized 
cost  of  paperwork  burdens  for  the 
Chronic  BeryUium  Disease  Prevention 
Program  would  be  $368,518. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  is  reviewing  the  promulgation  of 
10  CFR  part  850  under  the  National 
Environmental  Pohcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.].  the 
Council  on  Environmental  (^aUty 
regulations  for  implementing  NEPA 
and  DOE's  NEPA  implementing 
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procedures  (10  CFR  part  1021).  DOE  has 
prepared  a  draft  Environmental 
Assessment  (EA)  (DOE/EA  1249)  to 
support  a  decision  on  whether  to  issue 
a  finding  of  no  significant  impact  or  to 
prepare  an  environmental  impact 
statement  for  this  proposed  rule. 
Requests  for  copies  of  the  draft  EA  and 
any  comments  on  the  EA  should  be 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  NOPR. 
Copies  of  the  draft  EA  may  also  be 
downloaded  from  the  "Chronic 
Beryllium  Disease  Prevention  Program" 
home  page  on  the  Internet.  The  address 
is  http://tis.eh.doe.gov/he/  DOE  will 
consider  any  comments  on  the  draft  EA 
and  the  proposed  rule  before  completing 
the  NEPA  process. 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
[October  30, 1987),  requires  that 
regulations,  rules,  legislation,  any  other 
policy  actions  be  reviewed  for  any 
substantial,  direct  effects  on  states,  on 
the  relationship  between  the  national 
goverrunent  and  the  states,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial,  direct  effect^  then  the 
Executive  Order  requires  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 

This  proposed  rule,  if  promulgated  as 
a  final  rule,  would  apply  only  to  DOE 
facilities.  It  would  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of  the 
states. 

F.  Review  Under  Executive  Order  12988 

Section  3  of  Executive  Order  12988, 
"Civil  Justice  Reform,"  61  FR  4729 
(February  7, 1996),  instructs  each 
agency  to  adhere  to  certain  requirements 
in  promulgating  new  regulations. 
Executive  agencies  are  required  by 
section  3(a)  to  adhere  to  the  following 
general  requirements:  (1)  Eliminate 
drafting  errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simpUfication 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  Specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 


specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  appUcable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
uiueasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditiu*  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  It  also  requires  a  federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  requires 
an  agency  to  develop  a  plan  for  giving 
notice  and  opportunity  to  timely  input 
to  potentially  affected  small 
governments  before  establishing  any 
requirements  that  might  significantly  or 
luiiquely  affect  small  governments.  The 
proposed  rule  published  today  does  not 
contain  any  federal  mandate.  Thus, 
these  requirements  do  not  apply. 

Vm.  Public  Comment  Procedures 

A.  Written  Comments 

Interested  individuals  are  invited  to 
participate  in  this  proceeding  by 
submitting  data,  views,  or  argimients 
with  respect  to  this  proposed  rule.  To 
help  the  Department  review  the 
submitted  comments,  commentors  are 
requested  to  reference  the  paragraph(s) 
(e.g.,  850.3(al)  to  which  they  refer  where 
possible. 

Ten  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  docimients  themselves  v«th 
the  designation  "BerylUum  Rule,  Docket 
No.  EH-RM-98-BRYLM."  Should 
anyone  v\rishing  to  provide  written 
comments  be  unable  to  provide  ten 
copies,  alternative  arrangements  can  be 
made  in  advance  with  the  Department. 


All  submitted  comments  will  be 
available  for  pubUc  inspection  as  part  of 
the  administrative  record  on  file  for  this 
rulemaking,  which  is  in  the  DOE 
Freedom  of  Information  Office  Reading 
Room  at  the  address  indicated  in  the 
ADDRESSES  section  of  this  NOPR. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  anyone  submitting  information 
or  data  he  or  she  befieves  to  be 
confidential  and  exempt  by  law  from 
pubhc  disclosure  should  submit  one 
complete  copy  of  the  document,  as  well 
as  two  copies,  if  possible,  from  which 
the  information  has  been  deleted.  The 
Department  will  make  its  own 
determination  as  to  the  confidentiality 
ofthe  information  and  treat  it 
accordingly. 

B.  Public  Hearings 

PubUc  hearings  will  be  held  at  the 
tiipes,  dates,  and  places  indicated  in  the 
DATES  and  ADDRESSES  sections  of  this 
nIDPR.  Any  person  who  is  interested  in 
making  an  oral  presentation  should,  by 
4:30  p.m.  on  the  date  specified,  make  a 
phone  request  to  the  number  in  the 
DATES  section  of  this  NOPR.  The  person 
should  provide  a  daytime  phone 
niunber  where  he  or  she  may  be 
reached.  Persons  requesting  an 
opportunity  to  speak  will  be  notified  as 
to  the  approximate  time  they  will  be 
speaking.  Each  presentation  is  limited  to 
10  minutes.  Persons  making  oral 
presentations  should  bring  ten  copies  of 
their  statements  to  the  hearing  and 
submit  them  at  the  registration  desk. 

DOE  reserves  the  right  to  select  the 
persons  who  will  speak.  In  the  event 
that  requests  exceed  the  time  allowed, 
DOE  also  reserves  the  right  to  schedule 
speakers'  presentations  and  to  estabUsh 
the  procedures  for  conducting  the 
hearing.  A  DOE  official  will  be 
designated  to  preside  at  each  hearing, 
whidi  wrill  not  be  judicial  or 
evidentiary.  Only  those  conducting  the 
hearing  may  ask  questions.  Any  further 
procediu-al  rules  needed  to  conduct  the 
hearing  properly  will  be  announced  by 
the  EKDE  presiding  official. 

A  transcript  of  each  hearing  will  be 
made  available  to  the  pubUc.  EXDE  will 
retain  the  record  of  the  full  hearing, 
including  the  transcript,  and  make  it 
available  for  inspection  in  the  DOE 
Freedom  of  Information  Office,  at  the 
address  provided  in  the  ADDRESSES 
section  of  this  NOPR.  Transcripts  may 
be  purchased  from  the  court  reporter. 

*  if  DOE  must  cancel  the  hearings,  it 
ijall  make  every  effort  to  give  advance 
notice. 
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List  of  Subjects  in  10  CFR  Part  850 

Hazardous  waste.  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements,  Safety. 

Issued  in  Washington,  DC  on  October  30 
1998. 

Bill  Richardson, 

Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Title  10.  Chapter  III  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  Part  850  to 
read  as  set  forth  below. 


PART  850-CHRONIC  BERYLLIUM 
DISEASE  PREVENTION  PROGRAM 

Subpart  A— General  Provisions 

Scope. 

Applicability. 
Definitions. 
Enforcement. 
Dispute  resolution. 

Subpart  B— Administrative  Requirements 

850. 10  Development  and  approval  of  the 
CBDPP. 

850.1 1  General  CBDPP  requirements. 

850.12  Implementation. 

850.13  Compliance. 

Subpart  C— Specific  Program  Requirements 

850.20    Baseline  beryllium  inventory. 

Hazard  assessment. 

Exposure  limits. 

Action  level. 

Exposure  monitoring. 

Exposure  reduction  and 
minimization. 
850.26    Reguhted  areas. 

Change  rooms. 

Respiratory  protection. 

Protective  clothing  and  equipment. 

Housekeeping. 

Waste  disposal. 

Beryllium  emergencies. 

Medical  surveillance. 

Medical  removal. 

Medical  consent. 

Training  and  counseling. 

Warning  signs  and  labels. 

Recordkeeping  and  use  of 
information. 

850.39  Beryllium  registry. 

850.40  Performance  feeduack. 
Appendix  A  to  Part  850— Chronic 

Beryllium  Disease  Prevention  Program 
Informed  Consent  Form 

Appendix  B  to  Part  850— Questions  and 
Answers  Concerning  the  Beryllium-Induced 
Lymphocyte  Proliferation  Test  (Be-LPT), 
Medical  Records,  and  the  DOE  Beryllium 
Registry 

Authority:  42  U.S.C.  2201. 

Subpart  A— General  Provisions 


850.21 
850.22 
850.23 
850.24 
850.25 


850.27 
850.28 
850.29 
850.30 
850.31 
850.32 
850.33 
850.34 
850.35 
850.36 
850.37 
850.38 


§850.1    Scope. 

This  part  establishes  a  chronic 
beryllium  disease  prevention  program 
(CBDPP)  that  supplements  and  is 
integrated  into  existing  worker 
protection  programs  that  are  established 
for  Department  of  Energy  (DOE) 
employees  and  DOE  contractor 
employees. 

§850.2    Applicability. 

(a)  This  part  applies  to: 

(1)  DOE  offices  responsible  for  DOE 
beryllium  activiUes  and  DOE  employees 
exposed  or  potentially  exposed  to 
beryllium  at  DOE-owned  or  -leased 
facilities;  and 

(2)  DOE  contractors  and  contractor 
employees  with  operations  or  activities 
involving  exposure  or  the  potential  for 
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exposure  of  employees  to  beryllium  at 
DOE-owned  or  -leased  facilities, 
(b)  This  part  does  not  apply  to: 

(1)  Berylliiun  articles;  and 

(2)  DOE  laboratory  operations 

I  involving  berylliiun  that  are  subject  to 
the  requirements  of  29  CFR  1910.1450, 
Occupational  Exposure  to  Hazardous 
Chemicals  in  Laboratories. 

fSSaa    DefinMons. 
(a)  As  used  in  this  part: 
Accepted  appUcant  means  a  person 
who  has  accepted  an  offer  of 
employment  in  berylliiun  work  at  a  DOE 
facihty  but  who  has  not  begun 
performing  beryllium  work. 

Action  level  means  the  level  of 
airborne  concentration  of  berylUum 
estabUshed  pursuant  to  §  850.23  of  this 
part  that,  if  exceeded,  requires  the 
implementation  of  worker  protection 
:  provisions  specified  in  that  section. 

Authorized  person  means  any  person 
required  by  work  duties  to  be  in  a 
regulated  area. 

BeryUium  means  elemental  beryUium 
and  any  insoluble  beryUium  compound 
or  alloy  containing  0.1  percent 
beryUium  or  greater  that  may  be 
released  as  an  airborne  particulate. 

BerylUum  article  means  a 
manufactured  item  that  is  formed  to  a 
specific  shape  or  design  during 
manufacture  that  has  end-use  functions 
that  depend  in  whole  or  in  part  on  its 
shape  or  design  during  end  use  and  that 
does  not  release  beryllium  or  otherwise 
result  in  exposure  to  airborne 
concentrations  of  beryUium  under 
normal  conditions  of  use. 

BerylUum  emergency  means  any 
occurrence  such  as,  but  not  limited  to, 
equipment  failure,  container  rupture,  or 
failure  of  control  equipment  or 
operations  that  results  in  an  unexpected 
and  significant  release  of  berylUum  at  a 
i    DOEfaciUty. 

BerylUum-induced  lymphocyte 
'    proUferation  test  (Be-LPT)  is  an  in  vitro 
!    measure  of  the  berylUum  antigen- 
specific,  cell-mediated  immune 
response. 

BerylUum  worker  means  a  current 
worker  who  is  exposed  or  potentiaUy 
exposed  to  airborne  concentrations  of 
berylUum  at  or  above  the  action  level  or 
I    above  the  STEL  or  who  is  currently 
receiving  medical  removal  protection 
benefits. 

Breathing  zone  is  defined  as  a 
hemisphere  forward  of  the  shoulders, 
centered  on  the  mouth  and  nose,  with 
a  radius  of  6  to  9  inches. 

DOE  means  the  U.S.  Department  of 
Energy. 
I        DOE  berylUum  activity  means  an 
I     activity  taken  for,  or  by,  DOE  that  can 
expose  workers  to  berylUum,  including 


but  not  limited  to  design,  construction, 
operation,  or  decommissioning.  The 
activity  may  involve  one  DOE  faciUty  or 
operation  or  a  combination  of  faciUties 
and  operations. 

DOE  contractor  means  any  entity 
under  contract  (or  its  subcontractor) 
with  DOE  with  responsibiUty  to  perform 
berylUum  activities  at  EXDE  faciUties. 

DOE  faciUty  means  any  faciUty 
operated  by  or  for  DOE. 

High-efficiency  particulate  air  (HEP A) 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
0.3  micrometer  monodispersed 
f>articles. 

Immune  response  refers  to  the  series 
of  cellular  events  by  which  the  immune 
system  reacts  to  challenge  by  an  antigen. 

Medical  removal  protection  benefits 
are  employment  rights  estabUshed  by 
§  850.34  of  this  part  for  beryUium 
workers  who  are  removed  temporarily 
bom  work  in  regulated  areas  or  who 
voluntarily  accept  permanent  medical 
removal  firom  regulated  areas  foUowing 
tests  that  confirm  berylUum  sensitivity 
orCBD. 

Regulated  area  means  an  area  or 
physical  location  demarcated  by  the 
contractor  in  which  the  airborne 
concentration  of  berylUum  exceeds,  or 
can  reasonably  be  expected  to  exceed, 
the  action  level  or  the  STEL. 

Short  term  exposure  limit  (STEL) 
means  the  short  term  exposure  limit 
estabUshed  pursuant  to  §  850.22(b)  of 
this  part. 

Site  occupational  medicine  director 
(SOMD)  means  the  physician 
responsible  for  the  overall  direction  and 
operation  of  the  site  occupational 
medicine  program. 

Surface  contamination  is  the  presence 
of  berylUum  on  work  surfaces,  which 
may  cause  skin  irritation  by  direct 
contact  with  damaged  skin  or  which 
may  present  an  airborne  hazard  when 
reentrained  into  the  workplace  air. 

Worker  means  a  person  who  performs 
work  for  or  on  behalf  of  DOE,  including 
a  DOE  employee,  an  independent 
contractor,  a  DOE  contractor  employee, 
or  any  other  person  who  performs  work 
at  a  DOE  faciUty. 

Worker  exposure  means  the  exposure 
to  airborne  berylUum  that  would  occur 
if  the  worker  were  not  using  respiratory 
protective  equipment. 

Terms  used  in  this  part  that  are 
undefined  but  that  are  defined  in  the 
Atomic  Energy  Act  shall  have  the  same 
meaning  as  under  the  Atomic  Energy 
Act. 

§850.4    Enforcement 

DOE  may  take  appropriate  steps 
under  its  contracts  with  DOE 
contractors  to  ensure  compUance  with 


this  part,  including  contract  termination 
or  reduction  in  fee. 

fSSas    Dispute  rMOhttkNi. 

Disputes  arising  under  this  part  that 
are  brought  by  berylUum  workers  and 
accepted  appUcants  shall  be  resolved 
through  appUcable  grievance-arbitraUon 
processes  or,  where  such  processes  are 
not  available,  through  referral  to  the 
Department's  Office  of  Hearings  and 
Appeals.  The  procedures  in  10  CFR  part 
1003.  subpart  G,  shaU  apply  to 
resolution  of  disputes  by  the  Office  of 
Hearing  and  Appeals. 

Subpart  B— Administrative 
Requirements 

§  850.10    Development  and  approval  of  the 
CBDPP. 

(a)  Preparation  and  Submission  of 
Imtial  CBDPP  to  DOE.  (1)  DOE 
contractors  responsible  for  EKDE 
berylUum  activities  at  DOE  faciUties 
shall  ensure  that  a  CBDPP  is  prepared 
for  their  respective  faciUty  and 
submitted  to  the  appropriate  DOE  Field 
Organization  before  beginning  berylUum 
activities,  but  no  later  than  [90  days 
after  the  effective  date  of  the  final  rule] 
of  this  part. 

(2)  Where  there  are  separate  sections 
addressing  the  activities  of  particular 
contractors  at  the  faciUty,  the  E)OE 
contractor  designated  by  the  DOE  Field 
Organization  shaU  review  and  approve 
those  sections  so  that  a  single 
consoUdated  CBDPP  for  the  faciUty  is 
submitted  to  the  DOE  Field 
Organization  for  review  and  approval. 

(b)  DOE  Review  and  Approval.  Heads 
of  DOE  Field  Organizations  shall  review 
and  approve  the  CBDPPs. 

(1)  The  initial  CBDPP  and  any 
updates  shaU  be  considered  approved 
90  days  after  submission  if  not  approved 
or  rejected  by  DOE  earUer. 

(2)  DOE  contractors  shall  furnish  a 
copy  of  the  approved  CBDPP,  upon 
request,  to  the  DOE  Assistant  Secretary 
for  Environment,  Safety  and  Health  or 
designee,  DOE  program  offices,  and 
effected  workers  or  their  designated 
representatives. 

(c)  Update.  DOE  contractors  shall 
submit  an  update  of  the  CBDPP  to  the 
appropriate  DOE  Field  Organization  for 
review  and  approval  whenever  a 
significant  change  or  significant 
addition  to  the  CBDPP  is  made  or  a 
change  in  contractor  or  subcontractor 
occurs.  CBDPPs  shall  be  reviewed  at 
least  annuaUy  and  updated  as 
necessary. 

(d)  Labor  Organizations.  If  a  DOE 
contractor  employs  berylUum  workers 
who  are  represented  for  collective 
bargaining  agreements  by  labor 
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organizations,  the  contractor  must  give 
those  organizations  timely  notice  of  the 
development  and  implementation  of  the 
CBDPP  and  any  updates  thereto  and 
must,  upon  timely  request,  bargain 
concerning  implementation  of  this  part, 
consistent  with  the  National  Labor 
Relations  Act. 

§  S50.1 1    QeiMrai  CBDPP  requireinents. 

(a)  The  CBDPP  shall  specify  the 
existing  and  planned  operational  tasks 
that  are  within  the  scope  of  the  CBDPP 
The  CBDPP  shall  augment  and  be 
integrated,  to  the  extent  feasible,  into 
the  existing  worker  protection  programs 
that  cover  activities  at  the  facility. 

(b)  The  detail,  scope,  and  content  of 
the  CBDPP  for  DOE  beryllium  activities 
shall  be  commensurate  with  the  hazard 
of  the  activities  performed,  but  in  all 
cases  the  CBDPP  shall: 

(1)  Include  formal  plans  and  measures 
for  maintaining  exposures  to  beryllium 
at  or  below  the  permissible  exposure 
levels  (PELs); 

(2)  Satisfy  each  requirement  in 
subpart  C  of  this  part; 

(3)  Contain  provisioqs  for: 
(i)  Minimizing  the  nimiber  of  current 

workers  exposed  and  potentially 
exposed  to  beryllium; 

(ii)  Minimizing  the  number  of 
opportunities  for  workers  to  be  exposed 
to  beryllium;  and 

(iii)  Setting  specific  exposure 
reduction  and  minimization  goals  that 
are  appropriate  for  the  DOE  acti/ities 
covered  by  the  CBDPP  to  further  reduce 
exposure  below  the  exposure  limits 
prescribed  in  section  850.22. 

§  850. 1 2    Implementation. 

(a)  DOE  contractors  shall  manage  and 
control  beryllium  exposures  in  all  DOE 
beryllium  activities  consistent  with  the 
approved  CBDPP. 

lb)  No  DOE  worker  or  DOE  contractor 
worker  shall  take  or  cause  any  action 
inconsistent  with  the  requirements  of: 

(1)  This  part, 

(2)  An  approved  CBDPP  or  any  other 
program,  plan,  schedule,  or  other 
process  established  by  this  part. 

(3)  Any  other  Federal  statute  or 
regulation  concerning  the  exposure  of 
workers  to  beryllium  at  DOE  facilities. 

(c)  No  task  involving  potential 
beryllium  exposure  that  is  outside  the 
scope  of  the  existing  CBDPP  shall  be 
initiated  until  an  update  of  the  CBDPP 
is  approved  by  the  EXDE  Field 
Organization,  except  in  the  event  of  an 
unexpected  situation  and,  then,  only 
upon  approval  of  the  DOE  Field 
Organization. 

(d)  Nothing  in  this  part  shall  be 
construed  as  precluding  a  DOE 
contractor  from  taking  any  additional 


protective  action  that  it  determines  to  be 
necessary  to  protect  the  health  and 
safety  of  workers. 

§850.13    Complianca. 

(a)  DOE  contractors  shall  conduct 
activities  in  comphance  with  their 
respective  CBDPP,  as  approved  by  the 
DOE  Field  Organization. 

(b)  DOE  contractors  shall  achieve 
compliance  with  all  elements  of  their 
respective  CBDPP  no  later  than  (2  years 
from  the  effective  date  of  the  final  rule]. 

(c)  With  respect  to  a  particular  DOE 
beryllium  activity,  the  person  in  charge 
of  the  activity  shall  be  responsible  for 
complying  with  this  part.  If  no 
contractor  is  responsible  for  a  DOE 
beryllium  activity,  DOE  shall  ensure 
implementation  of  and  compliance  with 
this  part. 


Subpart  C— Specfflc  Program 
Requirements 

§850.20    Baselina  beryllium  Inventory. 

(a)  DOE  contractors  shall  develop  a 
baseline  inventory  of  beryllium 
operations  and  other  locations  of 
potential  beryllium  contamination,  and 
identify  the  workers  exposed  or 
potentially  exposed  to  berylhum  at 
those  locations. 

(b)  In  conducting  the  baseline 
inventory,  DOE  contractors  shall: 

(1)  Review  employee  records; 

(2)  Interview  employees; 

(3)  Document  the  presence  and 
locations  of  beryllium  at  the  facility; 
and 

(4)  Conduct  sampling  to  identify  the 
presence  of  beryllium. 

(c)  DOE  contractors  shall  ensure  that 
the  individuals  assigned  to  this  task 
have  sufficient  industrial  hygiene 
knowledge  to  perform  such  activities 
properly. 

§850.21    Hazard  assessment 

(a)  If  the  baseline  inventory 
establishes  the  presence  of  beryllium. 
DOE  contractors  shall  conduct  a 
beryllium  hazard  assessment  that 
includes  an  analysis  of  existing 
conditions,  exposure  data,  medical 
surveillance  trends,  and  the  exposure 
potential  of  planned  activities. 

(b)  DOE  contractors  shall  ensure  that 
the  individuals  assigned  to  this  task 
have  sufficient  industrial  hygiene 
knowledge  to  perform  such  activities 
properly. 

§850.22    Exposure  limits. 

(a)  Eight-Hour  Time-Weighted 
Average  (TWA)  Permissible  Exposure 
Limit  (PEL).  DOE  contractors  shall  not 
expose  any  worker  to  an  airborne 
concentration  of  beryllium  over  2  jig/ 
m^,  calculated  as  an  8-hour  TWA 


exposure,  as  measured  in  the  worker's 
breathing  zone  by  personal  monitoring, 
or  a  more  stringent  TWA  PEL  that  may 
be  promulgated  by  the  Occupational 
Safety  and  Health  Administration  as  a 
health  standard. 

(b)  Short-Term  Exposure  Limit 
(STEL).  DOE  contractors  shall  not 
expose  any  worker  to  an  airborne 
concentration  of  beryllium  over  10  ng/ 
m^,  averaged  over  a  sampling  period  of 
15  minutes,  as  measured  in  die  worker's 
breathing  zone  by  personal  monitoring. 
Exposures  above  the  PEL-TWA  up  to  the 
STEL  must  not  be  longer  than  15 
minutes  and  must  not  occur  more  than 
four  times  in  a  day.  If  such  exposures 
occur  more  than  once  a  day,  there  must 
be  at  least  60  minutes  between 
successive  exposures  in  this  range. 

§850.23    Action  level. 

(a)  DOE  contractors  shall  include  in 
their  CBDPP  an  action  level  that,  if  met 
or  exceeded,  shall  require  the 
implementation  of  §§  850.24(c) 
(periodic  monitoring),  850.26  (regulated 
areas),  850.27  (change  rooms),  850.29 
(protective  clothing  and  equipment), 
and  850.33  (medical  surveillance). 

(b)  The  provision  enumerated  in 
paragraph  (a)  of  this  section  shall  also 
be  implemented  if  the  STEL  is 
exceeded. 

(c)  The  action  level  established  under 
paragraph  (a)  of  this  section  shall  not 
exceed  0.5  jig/m^,  calculated  as  an  8- 
hour  TWA  exposure,  as  measured  in  the 
worker's  breathing  zone  by  personal 
monitoring. 

§850.24    Exposure  monitoring. 

(a)  General.  DOE  contractors  shall 
ensure  that  the  individuals  assigned  to 
the  monitoring  tasks  of  this  section  have 
sufficient  industrial  hygiene  knowledge 
to  perform  such  activities  properly. 

(b)  Initial  Monitoring.  DOE 
contractors  shall  perform  initial 
monitoring  for  all  workera  in  areas  that 
may  have  airborne  concentrations  of 
beryllium,  as  shown  by  the  baseline 
inventory  and  hazard  assessment. 

(1)  DOE  contractors  shall  determine 
each  worker's  exposure  by  conducting 
personal  breathing  zone  sampling: 

(i)  To  determine  the  8-hour  TWA 
exposiu^  level. 

(ii)  To  determine  if  exposure  is  above 
the  STEL. 

(2)  Exposure  monitoring  results 
obtained  within  the  12  months 
preceding  the  effective  date  of  this  part 
may  be  used  to  satisfy  this  requirement 
if  the  measurements  were  made  as 
provided  in  paragraph  (b)(1)  of  this 
section. 

(c)  Periodic  Exposure  Monitoring. 
DOE  contractors  shall  conduct  periodic 
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monitoring  of  all  workers  who  work  in 
ftreas  where  airborne  concentrations  of 
beryllium  are  at  or  above  the  action 
level  or  above  the  STEL.  The  monitoring 
shall  be  conducted  in  a  manner  and  at 
a  frequency  necessary  to  represent 
worker  exposures  as  specified  in  their 
respective  CBDPP,  but  in  no  case  shall 
sampling  be  conducted  at  intervals 
greater  than  every  3  months  (quarterly). 

(d)  Additional  Exposure  Monitoring. 
DOE  contractors  shall  perform 
additional  monitoring  if  operations  or 
procedures  change. 

(e)  Accuracy  of  Monitoring.  DOE 
contractors  shall  use  a  monitoring 
method  that  has  an  accuracy  (to  a 
confidence  level  of  95  percent)  of  not 
less  than  plus  or  minus  25  percent  or 
better  for  airborne  concentrations  of 
berylhum  at  the  action  level. 

(f)  Analysis.  DOE  contractors  shall 
have  all  samples  collected  to  satisfy  the 
monitoring  requirements  of  this  part 
analyzed  in  a  laboratory  accredited  for 
metals  by  the  American  Industrial 
Hygiene  Association. 

(g)  Notification  of  Monitoring  Results. 
(1)  DOE  contractors  shall,  within  10 
working  days  after  receipt  of  any 
monitoring  results,  notify  the  affected 
workers,  and  any  labor  organizations 
representing  sudi  workers,  of 
monitoring  results  in  writing.  This 
notification  shall  be  made  personally  to 
the  affected  workers  or  representatives, 
or  in  a  posted  form  in  location(s)  that 
are  readily  accessible  to  affected 
workers,  but  in  a  manner  that  does  not 
identify  individual  workers. 

(2)  If  the  monitoring  results  indicate 
that  worker  exposure  is  at  or  above  the 
action  level  or  STEL,  DOE  contractors 
shall  also  notify  the  SOMD  of  these 
results  within  10  working  days  after 
receipt. 

§  850.25    Exposure  reduction  and 
minimization. 

(a)  DOE  contractors  shall  ensure  that 
no  worker  is  exposed  above  the 
exposure  limits  prescribed  in  §  850.22, 
using  the  conventional  hierarchy  of 
industrial  hygiene  controls  (i.e., 
engineering  and  administrative  controls, 
find  personal  protective  equipment). 

(b)  DOE  contractors  shall  include  in 
the  CBDPP  the  rationale  for  reduction 
and  minimization  goals,  strategies  for 
achieving  those  goals,  and  the  specific 
measures  that  will  be  used  to  assess  the 
attainment  of  those  goals.  Strategies  for 
achieving  the  exposure  reduction  and 
minimization  goals  shall  include,  but 
are  not  limited  to: 

(1)  Using  the  action  level  to  initiate 
actions  to  reduce  or  minimize  worker 
exposure,  and  the  potential  for 
exposure,  to  beryllium;  and 


(2)  Implementing  work  and 
contamination  control  strategies  to 
reduce  exposure  to  CBDPP  goal  levels 
using  the  conventional  hierarchy  of 
industrial  hygiene  controls. 

§  850.26    Regulated  areas. 

(a)  If  airborne  concentrations  of 
beryllium  in  areas  in  DOE  facilities  are 
at  or  above  the  action  level  or  above  the 
STEL,  DOE  contractors  shall  estabUsh 
regulated  areas  for  those  particular 
areas. 

(b)  Regulated  areas  shall  be 
demarcated  fi-om  the  rest  of  the 
workplace  in  a  manner  tha*  adequately 
alerts  workers  to  the  boundaries  of  such 
areas. 

(c)  DOE  contractors  shall  limit  access 
to  regulated  areas  to  authorized  persons. 

(d)  DOE  contractors  shall  keep  records 
of  all  individuals  who  enter  regulated 
areas.  These  records  shall  include  the 
name,  date,  time  in  and  time  out,  and 
work  activity. 

§850.27    Change  rooms. 

(a)  DOE  contractors  shall  provide 
change  rooms  for  workers  who  work  in 
regulated  areas. 

(1)  The  change  rooms  that  are  used  to 
remove  beryllium-contaminated 
clothing  and  protective  equipment  shall 
be  maintained  under  negative  pressure 
or  located  so  as  to  minimize  dispersion 
of  beryllivun  into  clean  areas;  and 

(2)  Separate  faciUties  shall  be 
provided  for  workers  to  change  into, 
and  store,  personal  clothing,  and  clean 
protective  clothing  and  equipment. 

(b)  DOE  contractors  shall  provide 
handwashing  and  shower  facilities  for 
workers  who  work  in  regulated  areas. 

§  850.28    Respiratory  protection. 

(a)  DOE  contractors  shall  comply  with 
the  respiratory  protection  requirements 
of  29  CFR  1910.134,  Respiratory 
Protection. 

(b)  DOE  contractors  shall  provide 
respirators  to,  and  ensure  that  they  are 
used  by,  all  workers  who  are  exposed  to 
an  airborne  concentration  of  beryllium 
at  or  above  the  PEL. 

(c)  DOE  contractors  shall  select  for 
use  by  beryllium  workers  respirators 
approved  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  or  those  DOE  has  accepted  for 
use  for  DOE  employees. 

§  850.29    Protective  clothing  and 
equipment 

(a)  Where  exposure  monitoring  has 
estabUshed  airborne  concentrations  of 
beryllium  at  or  above  the  action  level  or 
above  the  STEL,  DOE  contractors  shall 
provide  protective  clothing  and 
equipment  to  their  beryllium  workers 


and  ensure  its  appropriate  use  and 
maintenance. 

(1)  DOE  contractors  shall  ensure  that 
beryllium  workers  exchange  their 
personal  clothing  for  full-body 
protective  clothing  and  footwear  before 
they  begin  work  in  regulated  areas. 

(2)  DOE  contractors  shall  provide 
beryllium  workers  with,  and  ensure  the 
use  of,  additional  protective  equipment, 
such  as  face  shields,  goggles,  gloves,  and 
g£(\mtlets,  where  skin  or  eye  contact  is 
possible  from  powdered  or  Uquid  forms 
of.berylhiun. 

(b)  EXDE  contractors  shall  ensure  that 
no  worker  takes  berylUum-contaminated 
protective  clothing  and  equipment  from 
the  site,- except  for  workers  authorized 
to  launder,  clean,  maintain,  or  dispose 
of  the  clothing  and  equipment. 

(1)  EXDE  contractors  shall  ensure  that 
contaminated  protective  clothing  and 
equipment,  when  removed  for 
laundering,  cleaning,  maintenance,  or 
disposal,  is  stored  in  sealed, 
impermeable  containers  or  other  closed, 
impermeable  containers  that  are 
designed  to  prevent  the  dispersion  of 
beryllium  dust. 

(2)  DOE  contractors  shall  ensure  that 
the  bags  or  containers  of  contaminated 
protective  clothing  and  equipment  that 
are  to  be  removed  bom  the  change  room 
areas  or  the  site  for  laundering, 
cleaning,  maintenance,  or  disposal  shall 
bear  labels  according  to  section  850.37 
of  this  part. 

(c)  DOE  contractors  shall  ensure  that 
protective  clothing  and  equipment  is 
cleaned,  laxmdered,  repaired,  or 
replaced  as  needed  to  maintain 
effectiveness. 

id)  DOE  contractors  shall  inform  any 
individual  who  launders  or  cleans 
beryllium-contaminated  protective 
clothing  or  equipment  that  exposure  to 
berylhiun  is  potentially  harmful,  and 
that  clothing  and  equipment  should  be 
laundered  or  cleaned  in  a  maimer 
prescribed  by  the  contractor  to  prevent 
the  release  of  airborne  beryllium  at  or 
above  the  action  level  or  above  the 
STEL. 

(e)  DOE  contractors  shall  prohibit  the 
removal  of  beryUiimi  from  protective 
clothing  and  equipment  by  blowing, 
shaking,  or  other  means  that  may 
disp>erse  beryllium  into  the  air. 

§850.30    Housetceeping. 

*(a)  Where  berylUum  is  present  at  DOE 
facilities,  DOE  contractors  shall  conduct 
routine  surface  sampling  to  determine 
housekeeping  conditions.  Surfaces 
contaminated  with  berylUum  dusts  and 
waste  shall  not  exceed  a  removable 
surface  contamination  level  of  3  (ig/lOO 
cm2. 
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(b)  Where  beryllium  is  present  at  DOE 
facilities,  EKDE  contractors  shall  clean 
beryllium-contaminated  floors  and 
surfaces  using  a  wet  method  or 
vacuuming.  Compressed-air  or  dry 
methods  shall  not  be  used  for  such 
cleaning. 

(c)  DOE  contractors  shall  equip  the 
portable  or  mobile  vacuum  units  that 
are  used  to  clean  beryllium- 
contaminated  areas  with  HEP  A  filters, 
and  change  filters  as  often  as  necessary 
to  maintain  their  capture  efficiency. 

(d)  DOE  contractors  shall  ensure  that 
the  cleaning  equipment  that  is  used  to 
clean  berylliimi-contaminated  siufaces 
is  labeled,  controlled,  and  used  in  no 
other  areas. 

fssasi    Wa«t»  disposal. 

(a)  DOE  contractors  shall  control  the 
generation  and  disposal  of  waste  that 
contains  beryllium  through  good 
housekeeping,  hazard  analysis,  and  the 
application  of  waste  minimization 
principles. 

(b)  Beryllium-contaminated  waste, 
containers,  small  equipment,  and 
clothing  shtdl  be  disposed  of  in  sealed, 
impermeable  bags  or  containers.  The 
bags  and  containers  that  are  used  to 
dispose  of  beryllium-contaminated 
waste  or  articles  shall  be  labeled 
according  to  §  850.37. 

S85a32    Beryllium  efnergancias. 

(a)  DOE  contractors  shall  develop  and 
implement  procedures  for  handling 
beryllium  emergencies  at  DOE  facilities 
engaged  in  beryllium  operations. 

(1)  DOE  contractors  shall  establish 
procedures  to  alert  and  protect  workers 
in  the  event  of  an  emergency. 

(2)  DOE  contractors  shall  ensiu«  that 
workers  who  are  engaged  in  cleanup 
related  to  a  beryllium  emergency  are 
provided  with,  and  wear,  protective 
equipment  and  clothing. 

(b)  DOE  contractors  shall  provide 
berylliima  emergency  procedure  training 
to  workers  who  are  assigned  to  handle 
beryllium  emergencies. 

S  850.33    Medical  surveillancs. 

(a)  General.  DOE  contractors  shall 
designate  a  SOMD  who  shall  be 
responsible  for  administering  a  medical 
surveillance  program  for  contractor 
beryllium  workers. 

(b)  Heads  of  DOE  Field  Organizations 
shall  designate  a  SOMD  who  shall  be 
responsible  for  administering  a  medical 
surveillance  program  for  federal 
employees  who  are  beryllium  workers. 

(c)  The  written  medical  surveillance 
program  shall  be  reviewed  by  the  Office 
of  Environment,  Safety  and  Health  and 
approved  by  Heads  of  DOE  Field 
Organizations. 


(d)  DOE  contractors  shall  establish 
and  implement  a  medical  surveillance 
program  imder  the  direction  of  the 
SOMD  for  all  beryllium  workers 
exposed  at  or  above  the  action  level  or 
above  the  STEL. 

(e)  DOE  contractors  shall  provide  the 
SOMD  with  the  information  needed  to 
operate  and  administer  the  medical 
surveillance  program,  including  the 
baseline  inventory,  hazard  assessment 
and  exposure  monitoring  data,  identity 
and  nature  of  activities  or  operations  on 
the  site  that  are  covered  under  the 
CSDPP,  related  duties  of  beryllium 
workers,  and  type  of  personal  protective 
equipment  used. 

(f)  The  SOMD  shall  establish  and 
maintain  a  list  of  beryllium  workers  that 
is  based  on  records  and  other 
information  regarding  the  identity  of 
beryllium  workers. 

(1)  The  list  shall  establish  the 
population  of  beryllium  workers  who 
may  be  eligible  for  protective  measures 
under  this  part. 

(2)  The  list  shall  be  adjusted  on  the 
basis  of  periodic  evaluations  of 
beryllium  workers  performed  under 
paragraph  (h)(3)  of  this  section. 

(g)  Information  provided  to  the 
examining  physician.  The  SOMD  shall 
provide  the  following  information  to  the 
examining  physician: 

(1)  A  copy  of  this  rule; 

(2)  A  description  of  the  berylliimi 
worker's  duties  as  they  pertain  to 
berylliimai  exposure; 

(3)  Records  of  the  beryllium  worker's 
beryllium  exposure; 

(4)  A  description  of  the  personal 
protective  and  respiratory  protective 
equipment  in  past,  present,  or 
anticipated  use;  and 

(5)  Relevant  information  fi-om  the 
beryllium  worker's  previous  medical 
examinations  that  is  not  otherwise 
available  to  the  examining  physician. 

(h)  Medical  evaluations.  (1)  DOE 
contractors  shall  provide  medical 
examinations  and  procedures  to 
berylliimi  workers  and  accepted 
applicants  at  no  cost  and  at  a  time  and 
place  that  is  reasonable  and  convenient 
to  them. 

(2)  DOE  contractors  shall  offer  a 
baseline  medical  evaluation  to 
beryllium  workers  who  qualify  for 
medical  surveillance.  This  evaluation 
shall  include: 

(i)  A  medical  and  work  history; 

(ii)  A  physical  examination  with 
special  emphasis  on  the  respiratory 
system; 

(iii)  A  chest  radiograph  (posterior- 
anterior,  14  X  17  inches)  interpreted  by 
a  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  B-reader  or 
a  board-certified  radiologist  (unless  a 


baseline  chest  radiograph  is  already  on 

file); 
(iv)  Spirometry; 
(v)  A  Be-LPT;  and 
(vi)  Any  other  tests  deemed 

appropriate  by  the  examining  physician 

for  evaluating  beryllimn-related  health 

effects. 

(3)  Periodic  evaluations.  DOE 
contractors  shall  offer  beryllium 
workers  who  qualify  for  medical 
siureillance  under  this  section  aimual 
medical  evaluations  for  as  long  as  the 
beryllium  worker  performs  beryllium 
work  at  a  DOE  site.  DOE  contractors 
shall  offer  berylUum  workers  who  have 
been  reassigned  to  non  berylliiun  DOE 
work  an  evaluation  every  three  years. 
Such  periodic  evaluations  shall  include: 

(i)  A  respiratory  symptoms 
questionnaire; 

(ii)  A  physical  examination; 

(iii)  A  Be-LPT;  and 

(iv)  Any  other  medical  evaluations 
deemed  appropriate  by  the  examining 
physician  for  evaluating  beryllium- 
related  health  effects. 

(4)  The  SOMD  shall  ensure  that  all 
medical  evaluations  and  procedures  that 
are  required  by  this  section  are 
performed  by,  or  imder  the  supervision 
of,  a  licensed  physician  who  is  familiar 
with  the  health  effects  of  beryllimn. 

(i)  Referrals.  Beryllium  workers  who 
have  two  or  more  positive  Be-LPTs,  or 
other  signs  and  symptoms  of  CBD,  shall 
be  referred  by  the  examining  physician 
for  further  diagnostic  evaluation. 

(j)  Physician's  written  report  and 
recommendation.  (1)  DOE  contractors 
shall  ensure  that  each  beryllium  worker 
or  accepted  applicant  receives,  within 
15  calendar  days  after  the  completion  of 
a  medical  evaluation  performed  under 
this  section,  a  physician's  written  report 
containing  the  results  of  all  medical 
tests  or  procedures,  an  explanation  of 
any  abnormal  findings,  and  any 
recommendations  that  the  worker  be 
referred  for  additional  testing  for 
evidence  of  CBD. 

(2)  DOE  contractors  shall,  within  15 
calendar  days  after  the  completion  of  a 
medical  evaluation  performed  under 
this  section,  obtain  a  copy  of  the 
physician's  written  report,  that  is 
limited  to  the  following  information: 
any  reconunendations  that  the 
beryllium  worker's  exposure  to 
beryllium  be  precluded  or  that  the 
accepted  applicant's  start  of  beryllium 
work  be  postponed,  either  temporarily 
or  permanently,  and  any 
recommendation  on  the  use  of 
respiratory  or  other  protective 
equipment. 

(k)  Data  analysis.  The  SOMD  shall 
routinely  and  systematically  analyze 
medical,  job,  and  exposure  data  with  the 
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aim  of  identifying  individuals  or  groups 
^f  individuals  potentially  at  risk  for 
CBD  and  working  conditions  that  are 
imduly  contributing  to  that  risk. 

(1)  Results  of  these  analyses  shall  be 
used  by  the  SOMD  in  determining 
which  workers  should  be  offered 
medical  surveillance,  and  the  need  for 
additional  exposure  controls. 

(2)  The  SOMD  shall  provide  copies  of 
the  data  analyses  to  the  DOE  contractor 
ibr  the  performance  feedback  required 
in  section  850.40.  . 

§850.34    Medical  removal. 

(a)  Medical  removal  plan.  With  the 
express  written  consent  of  the  berylliiun 
worker  or  accepted  appliceint,  as 
indicated  on  the  consent  form,  DOE 
contractors  shall  remove  a  berylhiun 
worker  from  exposure  to  beryllium,  or 
postpone  an  accepted  apphcant's  start 
of  beryllium  work,  if  the  SOMD 
recommends  that  the  beryllium  worker 
or  accepted  appUcant  do  so  due  to  two 
or  more  positive  Be-LPT  results, 
confirmation  of  CBD,  or  the  detection  of 
other  signs  or  symptoms  that  require 
evaluation  for  their  relationship  to  CBD. 

:    (1)  EKDE  contractors  shall  offer  a 
berylliiun  worker  removed  from 
berylUum  work  a  follow-up  medical 
examination  that  the  examining 
physician  shall  use  to  decide  whether 
the  berylhiun  worker  may  return  to 
berylhum  work. 

(2)  Beryllium  workers  and  accepted 
applicants  with  two  or  more  positive 
Be-LPTs  or  confirmed  CBD  shall  have 
the  option  at  any  time  after  testing, 
diagnosis,  or  the  appearance  of  CBD- 
related  symptoms  to  decline  the  medical 
removal  or  restriction  and,  after  signing 
an  informed  consent  waiver,  resume 
working  in  a  berylhum  area. 

(3)  DOE  contractors  shall  make 
reasonable  efforts  to  offer  alternative 
employment  to  berylUum  workers  and 
accepted  apphcants  who  test  positive  on 
two  or  more  Be-LPTs,  or  who  are 
confirmed  with  CBD.  The  reasonable 
efforts  to  offer  alternative  employment 
required  under  this  section  shall  not 
require  the  contractor:  to  displace  any 
other  worker  in  order  to  create  a 
vacancy  for  the  berylhum  worker  or 
accepted  appUcant;  to  promote  the 
berylUum  worker  or  accepted  appUcant; 
or  to  provide  the  berylUum  worker  or 
accepted  applicant  with  training  that 
costs  in  excess  of  $6,000.00,  or  requires 
longer  than  6  months  to  complete. 

(b)  Medical  removal  protection 
benefits.  DOE  contractors  shall  provide 
beryllium  workers  who  are  removed 
from  berylUum  work  and  placed  in 
other  jobs  with  the  contractor 
oinplojring  them,  protection  against  a 
reduction  in  base  pay,  seniority,  or  other 


benefits  for  a  total  period  of  two  years 
after  removal. 

§850.35    Medical  consent 

(a)  DOE  contractors  shall  provide 
beryllium  workers  and  accepted 
apphcants  with  information  on  the 
benefits  and  risks  of  the  medical  tests 
and  examinations  available  to  them  at 
least  one  week  prior  to  any  such 
examination  or  test.  The  examining 
physician  shall  provide  berylUum 
workers  and  accepted  applicants  an 
opportunity  to  have  their  questions 
answered  and  shall  obtain  their  signed 
consent  before  performing  medical 
evaluations. 

(b)  DOE  contractors  shall  also  provide 
berylUum  workers  and  accepted 
applicants  with  a  summary  of  the 
medical  surveillance  program,  the  type 
of  data  that  will  be  collected,  how  the 
data  will  be  collected  and  maintained, 
the  purpose  for  which  the  data  will  be 
used,  and  how  confidential  data  will  be 
protected.  This  information  shall  be 
provided  at  least  one  week  prior  to  the 
first  medical  examination  or  test,  or  at 
any  time  requested  by  the  beryllium 
worker  or  accepted  appUcant. 

(c)  DOE  contractors  shall  use  the  form 
approved  by  the  Assistant  Secretary  for 
Environment,  Safety  and  Health  to 
obtain  the  signed  consent  of  a  beryllium 
worker  before  performing  a  medical 
examination. 

(d)  DOE  contractors  shall  provide 
berylUum  workers  or  accepted 
appUcants  information  that  will 
facilitate  informed  decisions  on  whether 
to  accept  medical  removal  offered  by  the 
SOMD.  This  information  shall  include 
information  on  opportunities  for 
alternative  placement  within  their 
organization,  available  out-placement 
benefits,  and  long-term  medical  and 
disability  insurance  benefits  for  which 
they  may  qualify. 

(e)  The  SOMD  shall  provide  a 
berylUum  worker  or  an  accepted 
applicant  with  an  opportunity  to  have 
his  or  her  questions  answered  before 
obtaining  the  worker's  agreement  to 
medical  removal  or  a  signed  waiver  of 
an  offer  of  medical  removal  protection. 

§  850.36    Training  and  counseling. 

(a)  EKDE  contractors  shall  develop  £md 
implement  a  berylUum  training  program 
for  workers  who  may  be  exposed  to 
berylUum,  and  ensure  their 
participation. 

(1)  Tne  information  and  training 
provided  shall  be  in  accordance  with  29 
CFR  1910.1200,  Hazard 
Communication. 

(2)  Training  shall  be  provided  before 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 


(3)  Training  shaU  include,  but  not  be 
limited  to,  berylUum  health  risk, 
exposure  reduction,  safe  handling  of 
beryllium,  and  medical  surveillance. 

(b)  DOE  contractors  shaU  develop  and 
implement  a  berylUum  worker 
coimseUng  program  to  assist  workers 
who  are  diagnosed  by  the  SOMD  to  be 
sensitized  to  berylUum  or  to  have  CBD. 
This  program  shall  include 
communicating  with  beryllium  workers 
concerning  the  availabiUty  of:  the 
medical  surveillance  program;  medical 
treatment  options;  medical, 
psychological,  and  career  counseling  for 
workers  with  positive  Be-LPT  results  or 
confirmed  CBD;  medical  benefits; 
wo/ker  compensation  claims;  work 
practice  procedures  limiting  worker 
exposure  to  beryllium;  and  the  risk  of 
continued  exf>osure  after  sensitization. 

§850.37    Warning  signs  and  labels. 

(a)  Warning  signs.  DOE  contractors 
shall  post  warning  signs  at  all 
entranceways  to  regulated  areas  with 
th Pi  following  information: 

DANGER 

BERYLLIUM  CAN  CAUSE  LUNG  DAMAGE 

CANCER  HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(b)  Warning  labels.  (1)  DOE 
contractors  shall  affix  warning  labels  to 
all  containers  of  beryllium,  beryllium 
compounds,  or  berylUum-contaminated 
clothing,  equipment,  waste,  scrap,  or 
debris. 

(2)  Labels  shall  be  in  accordance  with 
29  CFR  1910.1200.  Hazard 
Communication,  and  shall  contain  the 
following  information: 

DANGER 

CONTAMINATED  WITH  BERYLUUM 

DO  NOT  REMOVE  DUST  BY  BLOWING  OR 

SHAKING 
CANCER  AND  LUNG  DISEASE  HAZARD 

§  850.38    Recordkeeping  and  use  of 
infonnatlon. 

(a)  DOE  contractors  shaU  estabUsh 
and  maintain  accurate  records  of  all 
beryllium  inventory  information,  hazard 
assessments,  exposure  measurements, 
controls,  and  medical  surveillance. 

(b)  DOE  contractors  shall  maintain  all 
records  required  by  this  part  in  an 
electronic,  easily  retrievable  form  for 
transmittal  to  DOE  Headquarters  on 
request. 

(c)  DOE  contractors  shall  link  data 
sets  on  working  conditions  and  health 
outcomes  to  serve  as  a  basis  for 
understanding  the  berylUum  health  risk. 

(d)  Medical  information  generated  by 
the  CBDPP  shall  be  maintained  by  the 
coiftractor  as  part  of  the  berylUum 
worker's  site  medical  records.  Such 
medical  information  shall  be 
maintained  separately  from  other 
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personnel  records.  This  information 
must  be  kept  confidential  and  used  or 
disclosed  by  the  contractor  only  in 
conformance  with  any  applicable 
requirements  imposed  by  the  Americans 
with  Disabihties  Act.  the  Privacy  Act  of 
1974.  and  any  other  requirements  under 
applicable  law. 


§85a39    Beryllium  registry. 

(a)  DOE  contractors  shall  establish 
and  maintain  a  separate  electronic 
beryllium  registry  that  includes  the 
name,  social  security  number  (SSN). 
date  of  birth,  gender,  site,  job  history, 
medical  screening  test  results,  and 
results  of  referrals  for  speciahzed 
medical  evaluation.  This  data  shall  be 
submitted  for  all  beryllium  workers 
employed  by  them  and  all  accepted 
apphcants.  subject  to  the  requirements 
of  §850.38. 

(b)  DOE  contractors  shall  transmit  the 
beryUium  registry  information 
electronically  to  the  Office  of 
Environment,  Safety  and  Health,  Office 
of  Epidemiologic  Surveillance,  semi- 
annually. 

(c)  biiormation  in  the  berylliimi 
registry  maintained  by  DOE  under 
paragraph  (a)  of  this  section  may  be 
disclosed  only  in  a  manner  consistent 
with  the  Privacy  Act  of  1974  and  any 
other  appUcable  legal  requirements. 

S  850.40    Performance  feedback. 

(a)  DOE  contractors  shall  conduct 
periodic  analyses  and  assessments  of 
monitoring  efforts,  hazards,  medical 
surveillance,  exposure  reduction  and 
minimization,  and  occiurence  reporting 
data. 

(b)  To  ensiure  that  information  is 
available  to  maintain  and  improve  all 
elements  of  the  CBDPP  continuously, 
results  of  periodic  analyses  and 
assessments  shall  be  given  to  the  line 
managers,  planners,  worker  protection 
staff,  workers,  medical  staff,  and  labor 
organizations  representing  berylUiun 
workers  who  request  such  information. 

Appendix  A  to  Part  850— Chronic 
Beryllium  Disease  Prevention  Program 
Infonned  Consent  Form 

I  have  carefully  read  and  understand  the 
attached  information  about  the  Be-LPT  and 
other  medical  tests.  I  have  had  the 
opportunity  to  ask  any  questions  that  I  may 
have  had  concerning  these  tests. 

I  understand  that  I  am  free  to  withdraw  at 
any  time  from  all  or  any  part  of  the  medical 
surveillance  program.  I  understand  that  if  the 
results  of  any  test  suggest  a  health  problem, 
the  examining  physician  will  discuss  the 
matter  with  me,  whether  or  not  the  result  is 
related  to  my  work  with  beryllium. 

I  understand  that  the  results  of  my  tests 
and  examinations  may  be  published  in 
reports  or  presented  at  meetings,  but  that  I 
will  not  be  identified. 


I  understand  that  the  results  of  my  medical 
tests  for  beryllium  will  be  included  in  the 
Beryllium  Registry  maintained  by  DOE.  The 
confidentiality  of  identified  information 
maintained  by  DOE  is  protected  under  the 
Privacy  Act  of  1974.  Personal  identifiers  will 
not  be  published  in  any  reports  generated 
from  the  DOE  Beryllium  Registry.  All 
medical  information  relative  to  the  tests 
performed  on  me  retained  by  my  employer 
will  be  maintained  in  segregated  medical 
files  separate  from  my  personnel  files,  treated 
as  confidential  medical  records,  and  used  or 
disclosed  only  as  provided  by  the  Americans 
with  Disability  Act,  the  Privacy  Act  of  1974, 
or  as  required  by  a  court  order  or  DOE 
directive. 

I  consent  to  having  the  following  medical 
evaluations: 

D  Physical  examination  concentrating  on  my 

lungs  and  breathing 
D  Chest  X-ray 

D  Spirometry  (a  breathing  test) 
D  Blood  test  called  the  beryllium-induced 

lymphocyte  proliferation  test  or  Be-LPT 
D  Other  test(s).  Specify: 

I  understand  that,  if  the  results  of  one  or 
more  of  these  tests  indicate  that  I  have  a 
health  problem  that  is  related  to  beryllium, 
additional  examinations  will  be 
reconunended.  If  additional  tests  indicate  I 
do  have  a  beryllium  sensitization  or  CBD,  I 
may  be  advised  to  stop  working  with 
beryllium.  Every  effort  vnll  be  made  to  offer 
me  a  job  of  equivalent  grade  and  base  pay  for 
which  I  am  qualified.  I  also  may  continue 
working  in  the  job  with  beryllium  exposure 
if  I  so  choose.  I  understand  that  continuing 
to  work  with  beryllium  may  increase  the 
chance  that  I  will  develop  chronic  beryllium 
disease  (CBD). 

D  I  decline  to  participate  in  any  part  of  the 
medical  surveillance  program  at  this 
time.  If  I  change  my  mind,  I  may 
participate  in  the  program  by  contacting 
my  sup»ervisor. 

Name  of  Participant: 

SSN: 

Signature  of  Participant: 

Date: 

I  have  explained  and  discussed  any 
questions  that  the  above  employee  expressed 
concerning  the  Be-LPT,  physical 
examination,  and  other  medical  testing  as 
well  as  the  implications  of  those  tests. 
Name  of  Examining  Physician: 
Signature  of  Examining  Physician: 
Date: 

Appendix  B  to  Part  850— Questions  and 
Answers  Concerning  the  Beryllium- 
Induced  Lymphocyte  Proliferation  Test 
(Be-LPT),  Medical  Records,  and  the 
DOE  Beryllium  Registry 

What  is  the  Be-LPT  blood  test? 

In  the  Be-LPTs,  disease-fighting  blood  cells 
that  are  normally  found  in  the  bcKiy,  called 
lymphocytes,  are  examined  in  the  laboratory 
and  separated  from  your  blood.  Beryllium 
and  other  test  agents  are  then  added  to  small 
groups  of  these  lymphocytes.  If  these 
lymphocytes  react  to  beryllium  in  a  specific 
way,  the  test  results  are  "positive."  If  they  do 


not  react  with  beryllium,  the  t^st  is 
"negative.^' 

Experts  believe  that  the  Be-LPT  shows 
positive  results  in  individuals  who  have 
become  sensitive  or  allergic  to  beryllium.  It 
is  unclear  what  this  sensitivity  means. 
Studies  have  shown  it  to  be  an  early  sign  of 
chronic  beryllium  disease  (CBD)  in  many 
individuals.  In  others,  sensitivity  might 
simply  mean  that  the  person  was  exposed  to 
beryllium  and  that  his  or  her  body  has 
reacted.  It  might  mean  that  an  individual  is 
more  likely  than  others  to  get  CBD.  You  are 
being  offered  the  Be-LPT  because  doctors 
believe  it  is  useful  in  detecting  cases  of  CBD 
early  or  cases  that  might  otherwise  be  missed 
or  diagnosed  as  another  type  of  lung 
problem.  Once  CBD  is  identified,  doctors  can 
determine  the  treatment  that  is  needed  to 
minimize  the  lung  damage  CBD  causes. 

As  in  any  other  medical  test,  the  Be-LPT 
sometimes  fails  or  provides  unclear  results. 
The  laboratory  calls  these  results 
"uninterpretable."  Even  when  the  test 
app>ears  successful,  it  may  appear  positive 
when  it  is  not.  This  is  called  a  "false 
positive"  result.  It  is  also  possible  that  the 
test  will  show  "negative"  results  when  a 
person  is  actually  "sensitized"  to  beryllium. 
This  is  a  "false  negative"  result.  If  you  have 
a  "uninterpretable"  blood  Be-LPT  result,  you 
will  be  asked  to  provide  another  blood 
sample  so  the  test  can  be  repeated.  If  you 
have  "positive"  results,  you  will  be  offered 
further  medical  tests  to  confirm  or  rule  out 
CBD.  Remember,  you  may  refuse  further  tests 
at  this  point  or  at  any  point  during  your 
medical  evaluations. 

It  is  important  for  you  to  know  that  if  the 
physical  examination  or  the  results  from 
other  tests  you  are  receiving  suggest  that  you 
have  CBD,  you  may  be  offered  further 
medical  tests.  These  medical  tests  may  be 
offered  even  if  your  Be-LPT  is  "negative." 

Some  individuals  with  confirmed 
"positive"  Be-LPTs  but  no  other  signs  of  CBD 
have  developed  the  disease.  The  likelihood 
of  this  happening  will  only  be  knovra  after 
large  groups  of  potentially  exposed 
individuals  have  had  their  blood  tested,  have 
had  further  medical  tests,  and  are  studied  for 
many  years. 

What  will  happen  if  I  decide  to  have  the  Be- 
LPT  blood  test? 

A  small  amount  of  your  blood  will  be 
drawn  from  a  vein  in  your  arm  and  sent  to 
a  laboratory.  There  is  little  physical  risk  in 
drawing  blood.  Slight  pain  and  bruising  may 
occur  in  a  few  individuals.  Rarely,  the  needle 
puncture  will  become  infected.  Other  routine 
medical  evaluation  tests  may  be  offered  when 
you  have  the  Be-LPTs  including  a  physical 
examination,  a  chest  X-ray,  and  breathing 
tests  that  help  find  signs  of  CBD,  if  they  exist. 

Other  diseases  may  resemble  CBD. 
Different  medical  tests  can  help  a  physician 
decide  if  a  person  has  CBD  or  another 
disease.  If  the  examining  physician  suspects 
that  you  have  CBD,  he  or  she  will 
recommend  additional  medical  tests  to  help 
confirm  a  diagnosis.  Separate  information 
regarding  these  additional  medical  tests  will 
be  given  to  you  if  they  are  recommended. 
Your  consent  will  be  requested  when  the 
extra  tests  are  given.  You  can  always  refuse 
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have  the  Be- 


additional  tests,  if  you  so  choose.  All  tests 
will  be  paid  for  by  your  employer. 

When  will  I  receive  the  results  of  my  Be-LPT 
blood  test? 

I   It  could  take  2  to  4  weeks  for  you  to  receive 
a  letter  informing  you  of  your  test  results. 
The  test  itself  usually  takes  8  days  to 
perform.  The  testing  laboratory  reports 
results  to  the  physician  who  examined  you 
and  he  or  she  will  notify  you. 

Could  a  positive  Be-LPT  blood  test  affect  my 
job  assignment? 

Yes,  but  only  if  you  elect  to  accept  a 
change  in  your  job  assignment.  If  you  have 
a  positive  Be-LPT  or  have  been  diagnosed 
with  CBD,  it  may  be  advisable  for  you  to  stop 
working  with  beryllium.  If  you  are  working 
with  beryllium  at  this  time,  every  effort  will 
be  made  to  offer  you  another  job  that  you  are 
qualified  to  perform  with  your  employer. 
This  job  will  be  of  comparable 
responsibilities,  base  pay  and  benefits,  and 
will  not  expose  you  to  beryllium.  If  a 
comparable  position  cannot  be  found  with 
your  employer,  you  will  be  offered  the  choice 
of  continuing  to  work  for  your  employer  with 
beryllium  or  assistance  for  a  period  of  2  years 
in  finding  employment  with  another 
employer,  but  in  that  case  there  can  be  no 
promise  of  continued  base  pay  and  benefits. 
If  you  become  physically  unable  to  continue 
working,  you  may  be  eligible  for  workers' 
compensation  and  other  benefits. 

Will  I  lose  any  pay  or  any  other  benefits  by 
having  the  examination  during  normally 
scheduled  working  hours? 

No.  Your  examination  will  be  scheduled 
during  normal  work  hours.  You  will  not  be 
required  to  take  leave  to  have  the 
examination,  nor  will  you  lose  pay  or  any 
other  benefits. 

What  will  happen  to  the  records  of  the 
medical  examination  results? 

The  results  of  your  tests  and  examinations 
will  be  available  to  the  physicians  and  nurses 
in  this  clinic,  and  possibly  to  scientists 
conducting  health  studies.  The  test  results 
will  be  entered  in  your  medical  records, 
which  will  be  kept  in  specially  secured  files 
[Under  the  supervision  of  physicians  and 
nurses  in  the  clinic,  separate  from  other 
personnel  records.  Your  test  results  will  be 


medically  confidential  data  and  will  not  be 
released  to  anyone  other  than  those  listed  in 
the  following,  unless  you  provide  written 
permission.  The  following  groups  will  have 
direct  access  to  this  information: 

1.  Clinic  staff  members 

2.  Medical  specialists  who  will  provide  or 
arrange  for  additional  medical  treatment  or 
tests,  if  necessary. 

3.  U.S.  Department  of  Energy  Beryllium 
Registry  staff. 

4.  The  Centers  for  Disease  Control  and 
Prevention,  National  Institute  for 
Occupational  Safety  and  Health  officials  may 
require  direct  access  to  records  that  identify 
you  by  name  for  health  studies. 

If  information  about  you  is  used  in  reports 
or  a  published  health  study,  your  identity 
will  be  disguised.  You  will  not  be  identified 
in  any  published  report  or  presentation.  The 
results  of  your  Be-LPT  and  other  screening 
tests  will  be  made  available  to  you  and,  u[>on 
your  request,  to  your  physician.  The 
information  also  will  become  part  of  your 
medical  record,  which  the  clinic  keeps. 

What  is  the  DOE  beryllium  registry? 

Your  health  and  the  health  of  all  workers 
is  a  major  concern  to  the  Department.  There 
is  a  need  to  learn  more  about  chronic 
beryllium  disease  and  what  causes  some 
individuals  to  react  more  strongly  than 
others.  A  DOE  beryllium  registry  has  been 
established  to  collect  and  maintain 
information  on  workers  who  are  exposed  to 
long  term,  low  and  moderate  levels  of 
beryllium.  This  registry  is  a  tool  which  will 
be  used  in  health  studies  to  better  understand 
the  nature  of  the  disease.  With  it  we  can 
measure  the  burden  of  health  effects  related 
to  beryllium  exposure.  The  registry  will  also 
be  used  to  evaluate  the  effectiveness  of 
exposure  control  programs. 

In  addition  to  information  about  your 
beryllium  related  exposures,  the  results  of 
beryllium  sensitization  testing  and/or  CBD 
status  collected  by  your  employer  will  be 
added  to  the  registry.  Your  employer  must 
treat  this  information  as  confidential  medical 
information  and  can  only  use  or  disclose  of 
this  information  in  conformance  with  the 
Privacy  Act  of  1974,  the  Americans  with 
Disabilities  Act,  or  any  other  applicable  law. 
Personal  identifying  information  (such  as 
your  name  and  social  security  number)  is 


reqviired  to  link  ex{x>sure  data  to  the  results 
of  the  medical  testing  and  to  eliminate 
duplicate  reports  for  each  worker.  At  no  time 
will  your  name  or  other  f>ersonal  identifying 
information  be  published  in  any  rep>ort.  The 
confidentiality  of  identified  information  in 
DOE  records  is  protected  under  the  Privacy 
Act  of  1974. 

What  laws  protect  me  if  I  consent  to 
participating  in  the  screening  program? 

State  medical  and  nursing  licensing  boards 
enforce  codes  of  ethics  that  require  doctors 
and  nurses  to  keep  medical  information 
confidential.  The  Privacy  Act  prevents 
unauthorized  access  to  your  DOE  records 
without  your  permission.  The  information  in 
records  kept  by  your  employer  must  be 
handled  in  accordance  with  the  Americans 
with  Disabilities  Act  and  the  Privacy  Act  of 
1974.  The  consent  form  you  sign  also 
provides  additional  protection. 

Caq  my  privacy  and  the  confidentiality  of  my 
medical  records  be  guaranteed? 

No.  Access  to  or  release  of  records  could 
be  required  under  court  order,  or  DOE 
directive,  but  it  is  unlikely.  If  you  apply  for 
another  job  or  for  insurance,  you  may  be 
requested  to  release  the  records  to  a  future 
employer  or  an  insurance  company.  If,  for 
medical  reasons,  it  is  recommended  that  you 
transfer  to  an  area  where  you  will  not  contact 
beryllium,  and  you  elect  to  do  so,  the 
(>ersonnel  department  and  your  supervisor 
will  be  notified.  They  will  not  be  told  the 
specific  results  of  your  tests  but,  because  of 
theiestrictions,  they  may  assume  that  your 
Be-LPT  results  were  positive. 

Do  I  have  to  have  the  Be-LPT  done? 

No.  Your  ptarticipation  in  the  medical 
surveillance  program  is  strictly  voluntary. 
You  may  refuse  any  of  the  tests  offered  to  you 
including  the  Be-LPT.  If  you  change  your 
miad,  you  are  bee  to  participate  in  the 
program  at  any  time.  Talking  with  your 
family,  your  doctor,  or  other  people  you  trust 
may  help  you  decide.  The  physicians  in  the 
clinic  that  provide  the  tests  can  also  help 
answer  any  questions  that  you  might  have. 

[PR  Doc.  98-30277  Filed  12-2-98;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

IJ 

RULES  GOING  INTO 
EFFECT  DECEMBER  3, 
11998 

MTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threater>ed 

species: 

Virginia  sneezeweed; 
published  11-3-98 
NUCLEAR  REGULATORY 
COMIMISSiON 
Domestic  licensing  and  related 

regulatory  functions; 

environmental  protection 

regulations: 

License  transfers  approval; 
streamlined  hearing 
process;  published  12-3- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 
Excepted  service: 

Promotion  arxj  internal 
placement;  published  12- 
3-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  D  airspace;  published  7- 

28-98 
Class  D  and  Class  E 

airspace;  put)lished  8-26-98 
Class  E  airspace;  published  7- 

23-98 
Colored  Federal  airways; 

published  10-5-98 
federal  ainvays  and  jet 

routes;  published  10-2-98 
iPR  altitudes:  published  10-29- 

98 
Restricted  areas;  published 

10-5-98 
VOR  Federal  airways; 

I 


published  9-15-98 


I 

COMMENTS  DUE  NEXT 

WEEK 

it 

'  AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Celery  grown  In— 
Florida;  comments  due  t>y 
12-«-98;  published  10-9- 
98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


Bnjcellosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  12-7- 
98;  published  10-7-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  12-7- 
98;  published  10-7-98 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  12-7- 
98;  published  10-8-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  alk>tments,  and 
productkxi  adjustments: 
Peanuts;  comments  due  t>y 

12-8-98;  published  11-25- 

98 
Program  regulatk>ns: 
Manufactured  housing 

thermal  requirements; 

comments  due  by  12-7- 

98;  published  10-6-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Consumer  protection 

starxlards — 

Washing  and  chilling 
processes;  retained 
water  In  raw  meat  and 
poultry  products;  poultry 
chilling  performance 
standards;  comments 
due  by  12-10-98; 
published  9-11-98 

Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chilling  performance 
standards;  correctk>n; 
comments  due  l)y  12- 
10-98;  published  10-26- 
98 

AGRICULTURE 
DEPARTMENT 
Grain  Inspectton,  Packers 
and  Stockyards 
Administration 
Packers  and  Stockyards  Act 
Non-reporting  of  price  as 

corxlitkHi  of  purchase  or 

sale  of  livestock; 

prohibition;  comments  due 

by  12-9-98;  published  9- 

10-98 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulatk>ns: 


Manufactured  Ixxjsing 
tfiermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulatk>ns: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Servtee  . 

Electric  and  telephone  toans: 
FkleNty  arxJ  insurance 
requirements;  comments 
due  by  12-8-98;  published 
10-9-98 

Program  regulatkxis: 
Manufactured  housing' 
tt>ermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 
DEPARTMENT 

NorxJiscriminatkxi  in  federally 
conducted  programs  and 
activities;  comments  due  by 
12-10-98;  published  1V10- 
98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatxxi  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorxxrac 
Zone — 

Atka  mackerel;  comments 
due  by  12-9-98; 
published  11-9-98 
Atlantk:  swordfish; 
comments  due  by  12-7- 
98;  published  10-13-98 
Northeastern  United  States 
fisheries— 

Atlanta  surf  dam  and 
ocean  quahog; 
comments  due  by  12-7- 
98;  published  11-13-98 
Marirte  Mammals: 
Endangered  fish  or  wikJIife — 
Sea  turtles;  shrimp 
trawling  requirements; 
comments  due  by  12-7- 
98;  published  11-10-98 

ENERGY  DEPARTMENT 

Acquisition  reguiatkxis: 
Performance  guarantees; 
comments  due  by  12-9- 
98;  published  11-9-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies  " 
(Natural  Gas  Act): 
Energy  facility  applcatkxts; 
collaborative  procedures; 


comments  due  by  12-7- 
98;  published  10-7-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  desigrtated  facilities  and 
pollutants: 
Oklahoma;  comments  due 

by  12-7-98;  published  11- 

6-98 
Air  quality  implementatkKi 
plans;  approval  and 
promuigatkxi;  various 
States: 
CaJifomia;  comments  due  t}y 

12-7-98;  published  11-6- 

98 
Maryland;  comments  due  by 

12-7-98;  published  11-5- 

98 
Pennsylvania;  comments 

due  by  12-7-98;  published 

11-6-98 
Air  quality  planning  purposes; 
designatkxi  of  areas: 
Arizorui;  comments  due  by 

12-7-98;  published  11-20- 

98 
PestKkles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnxxMes: 
Avermectin;  commerrts  due 

by  12-7-98;  pubHshed  10- 

7-98 
Bifenthrin;  comn'>ents  due  t>y 

12-7-98;  published  10-7- 

98 
Cyprocortazole;  comments 

due  by  12-7-98;  published 

10-7-98 
FludioxonH;  comments  due 

by  12-7-98;  published  10- 

7-98 
Glyphosate;  comments  due 

by  12-7-98;  published  10- 

8-98 
Irndactoprid;  comments  due 

by  12-7-98;  published  10- 

7-98 
PyrkJate;  comments  due  by 

12-7-98;  published  10-7- 

98 
Setfioxydim;  comments  due 

by  12-7-98;  published  10- 

8-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credrt  system; 
Leasing  activities;  comments 

due  by  12-7-98;  published 

10-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  frequency  devnes: 
Equipment  in  24.05-24.25 
GHz  band  at  Md 
strengths  up  to  2500  mV/ 
m;  certificatkxi;  comments 
due  by  12-7-98;  published 
9-21-98 
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Ultra-wideband  transmission 
systems;  standards  and 
operating  requirements; 
comments  due  tjy  12-7- 
98;  published  9-21-98 
Radio  stations;  table  of 

assignments: 

Colorado:  comments  due  by 
12-7-98;  published  10-28- 
98 

Iowa  and  Nebraska; 
comments  due  by  12-7- 
98;  published  10-28-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

AdmintotrMlon 

Food  addKives: 
Adhesive  coatings  and 
components— 

Dimethyi-2,6-naphthalene 
di  carboxytate,  etc.; 
comments  due  by  12-7- 
98;  published  1 1-5-98 
Paper  and  paperboard 
comporients— 

2-{2-aminoethyl)amino] 
ethand,  etc.;  comments 
due  by  12-7-98; 
published  11-5-98 
HOUSmO  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Manufactured  home  procedural 
and  enforcement 
regulations: 

Revision;  comments  due  by 
12-8-98;  published  10-9- 
98 

INTERIOR  DEPARTMENT 
FM)  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc.— 
Big  Cypress  fox  squinel; 
comments  due  by  12-8- 
98;  published  9-9-98 
Oahu  elepaio  from  Hawaiian 
Islands;  comments  due  by 
12-7-98;  published  1^6- 
98 

Marine  mammals: 
Incidental  take  during 
specified  activities- 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 


irxlustry  operations; 
polar  bears  and  Pacifk: 
walrus;  comments  due 
by  12-11-98;  published 
11-17-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  OffJce 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

sutxTiissk>r)s: 

Oklahoma;  comments  due 
by  12-10-98;  published 
11-25-98 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 
Synthetic  dronabinol; 
placement  into  Schedule 
III;  comments  due  t>y  12- 
7-98;  published  11-5-98 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Emptoyee  Retirement  Income 
Security  Act 

Summary  plan  description 
regulations:  comments 
due  by  12-9-98;  published 
10-30-98 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 

Phorxxecords.  making  and 
detribution;  reasonable 
notice  of  use  and 
payment  to  copyright 
owners;  comments  due  by 
12-11-98;  published  11- 
27-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Brokers  and  dealers;  books 
and  records 
requirements — 
Sales  practices; 
comments  due  by  12-9- 
98;  published  11-12-98 
Equity  securities  purchases 
by  issuer  or  affiliated 


purctiasen  comments  due 
by  12-7-98;  published  11- 
6-98 

SOOAL  SECURITY 
ADMINISTRATION 

Social  security  t)enefits  and 
supplemental  security 
income: 

Federal  oM  age,  survivors 
and  disability  insurance — 
Impairments;  mednal  and 
otfier  evidence  aixJ 
mednal  consultant 
definition;  comments 
due  by  12-8-98; 
published  10-9-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlstratton 

Airworthiness  directives: 
Boeing;  comments  due  by 

12-10-98;  published  10- 

26-98 
Fokker;  comments  due  t>y 

12-10-98;  published  11- 

10-98 
'  International  Aero  Engines; 

comments  due  by  12-7- 

98;  published  1&«-98 
Locktieed;  comments  due 

by  12-11-98;  published 

10-27-98 
McOormell  Douglas; 

comments  due  by  12-7- 

98;  published  10-7-98 
Pratt  &  Whitney  Canada; 

comments  due  by  12-7- 

98;  published  10^98 
Schempp-Hirth  K.G.; 

comments  due  by  12-11- 

98;  published  11-9-98 
Class  D  airspace;  comments 
due  by  12-10-98;  published 
12-3-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
12-11-98;  published  10-27- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Out-of-servk:e  criteria; 
comments  due  by  12-8- 
98;  published  10-9-98 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Admlnlsbvtion 

Transportation  Equity  Act  for 
21  St  Century; 
implementation: 

State  highway  safety  data 
and  traffic  records 
improvements;  comments 
due  by  12-7-98;  published 
10-8-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
FIrsanns  Buraau 

Ak»hol;  viticultural  area 
designations: 

Santa  Rita  Nils,  CA; 
comments  due  by  12-10- 
98;  published  9-11-98 

Akx)holk:  beverages: 

Hard  ckler,  semi-generic 
wine  designations,  and 
wholesale  Uquor  dealers' 
signs;  comments  due  t>y 
12-7-98;  published  11-6- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudnation;  penswns. 
compensation,  dependency, 
etc.: 

Eligibilrty  reporting 
requirements;  comments 
due  by  12-7-98;  published 
10-6-98 


LIST  OF  PUBUC  LAWS 

Note:  The  Ust  of  Pubic  Laws 
for  the  second  sesskxi  of  the 
105th  Congress  has  been 
completed  and  will  resume 
wtwn  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  whch 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Publk: 
Laws  for  the  second  sesskxi 
of  the  105th  Congress  was 
published  in  the  Federal 
Register  on  Ntovember  30, 
1998. 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mall.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 
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City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 
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Mail  To:  Superintendent  of  Documents 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Ojfice 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

■      Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Monday,  January  13.  1997 
Volume  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I)  .' $60.00 
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(Book  II)  $65.00 
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(Book  I)  .* $66.00 
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(Book  II)  $72.00 
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Announcing  the  Latest  Edition 

The  Federal 
Registen 
What  It  Is 
and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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Public  Health  Service 

See  Food  and  Drug  Administration 
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See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Securities  offerings,  regulatory  structure;  modernization 

and  clarification,  67173-67331 
Takeovers  and  security  holder  communications; 
regulation  modernization,  67331-67389 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  67152 

Meetings;  Sunshine  Act,  67154-67155 
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Municipal  Securities  Rulemaking  Board,  67157-67160 
New  York  Stock  Exchange,  Inc.,  67160-67164 
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67154 

State  Department 
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Historical  Diplomatic  Documentation  Advisory 
Committee,  67165 

Substance  Abuse  and  Mental  Heaith  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  67126-67127 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Alabama,  66983-66987 


Ohio,  66987-66989 
Utah,  66989-66990 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  67168 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 

See  Customs  Service 

See  Internal  Revenue  Service 
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Securities  and  Exchange  Commission,  67173-67390 

Part  III 

Department  of  Agriculture,  67391-67398 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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The  President 


Presidential  Documents 


Proclamatioii  7153  of  December  1,  1998 
World  AIDS  Day,  1998 


By  the  President  of  the  United  States  o(  America 

A  Proclunation 

On  World  AIDS  Day,  we  are  heartened  by  the  knowledge  that  our  unprece- 
dented investments  in  AIDS  research  have  resulted  in  new  treatments  that 
are  prolonging  the  lives  of  many  people  living  with  the  disease.  Thousands 
of  scientists,  health  care  professionals,  and  patients  themselves  have  joined 
together  to  advance  our  understanding  of  HIV  and  AIDS  and  improve  treat- 
ment options.  Because  of  the  heroic  efforts  of  these  people,  fewer  and 
fewer  Americans  are  losing  their  lives  to  AIDS,  and  for  that  we  are  immensely 
thankful. 

But  the  AIDS  epidemic  is  far  from  over.  Within  racial  and  ethnic  minority 
communities,  HIV  and  AIDS  are  a  severe  and  ongoing  crisis.  While  the 
number  of  deaths  in  our  country  attributed  to  AIDS  has  declined  for  2 
consecutive  years,  AIDS  remains  the  leading  killer  of  African  American 
men  aged  25—44  and  the  second  leading  killer  of  African  American  women 
in  the  same  age  group.  African  Americans,  who  comprise  •  only  13  percent 
of  the  U.S.  population,  accounted  for  43  percent  of  new  AIDS  cases  in 
1997  and  36  percent  of  all  AIDS  cases.  Hispanic  Americans  represent  just 
10  percent  of  our  population,  but  they  account  for  more  than  20  percent 
of  new  AIDS  cases;  and  AIDS  is  also  becoming  a  critical  concern  to  Native 
American  and  Asian  American  communities.  Young  people  of  every  racial 
and  ethnic  community  are  also  disproportionately  impacted  by  AIDS,  both 
in  the  niunber  of  new  AIDS  cases  and  in  th6  number  of  new  HIV  infections. 
In  fact,  the  Centers  for  Disease  Control  and  Prevention  estimate  that  approxi- 
mately half  of  all  new  HIV  infections  in  the  United  States  occur  in  people 
under  age  25  and  that  one-quarter  occur  in  people  under  age  22. 

Across  the  world,  the  situation  is  even  more  grim.  As  with  other  epidemics 
before  it,  AIDS  hits  hardest  in  areas  where  knowledge  about  the  disease 
is  scarce  and  poverty  is  high.  Of  the  nearly  6  million  people  newly  infected 
with  HIV  each  year,  more  than  90  percent  live  in  the  poorest  nations 
of  the  world.Entire  communities  are  threatened  by  this  epidemic,  and  the 
growing  number  of  children  who  will  lose  parents  to  AIDS  will  have  a 
devastating  impact  on  these  societies.  By  the  year  2010,  there  may  be  as 
many  as  40  million  children  who  will  have  been  orphaned  by  AIDS,  and 
developing  nations  will  have  to  struggle  to  deal  with  the  overwhelming 
needs  of  a  generation  of  young  people  left  without  parents. 

This  year's  World  AIDS  Day  theme,  "Be  A  Force  For  Change,"  is  a  reminder 
that  each  of  us  has  a  role  to  play  in  bringing  the  AIDS  epidemic  to  an 
end.  Our  response  must  be  comprehensive  and  ongoing.  It  must  also  be 
a  collaborative  one,  bringing  together  governments  and  communities  in  a 
shared  effort  to  expand  prevention  efforts,  raise  awareness  among  young 
people  of  the  risks  of  HTV  infection  and  how  to  avoid  it,  increase  access 
to  lifesaving  therapies,  and  ensure  that  those  who  are  living  with  HIV 
and  AIDS  receive  the  care  and  services  thay  need. 
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Developing  a  vaccine  for  HIV  is  perhaps  our  best  hope  of  eradicating  this 
terrible  disease  and  stemming  the  tide  of  pain  and  desolation  it  has  wrought. 
The  global  conununity  has  joined  together  in  making  the  development  of 
an  HIV  vaccine  a  top  international  priority.  Within  the  next  decade,  we 
hope  to  have  the  means  to  stop  this  deadly  virus,  but  until  we  reach 
that  day  we  must  remain  strong  in  our  crusade  to  prevent  the  spread  of 
HIV  and  AIDS  and  to  care  for  those  living  with  the  disease.  In  this  way 
we  can  best  honor  the  memory  of  the  many  loved  ones  we  have  lost 
to  AIDS. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1,  1998,  as 
World  AIDS  Day.  I  invite  the  Governors  of  the  States,  the  Commonwealth 
of  Puerto  Rico,  officials  of  the  other  territories  subject  to  the  jurisdiction 
of  the  United  States,  and  the  American  people  to  join  me  in  reaffirming 
our  commitment  to  defeating  HIV  and  AIDS.  I  encourage  every  American 
to  participate  in  appropriate  commemorative  progreims  and  ceremonies  in 
workplaces,  houses  of  worship,  and  other  community  centers  and  to  reach 
out  to  protect  and  educate  our  children  and  to  help  and  comfort  all  people 
who  are  living  with  HIV  and  AIDS. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


(FR  Doc.  98-32461 
Filed  12-4-98;  8:45  am| 
Billing  code  3195-01-P 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRPart2 

Revision  of  Deiegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  in  order  to 
delegate  to  the  Chief  Economist  and  the 
Director  of  the  Office  of  Risk 
Assessment  and  Cost-Benefit  Analysis 
the  authority  to  enter  into  contracts, 
grants,  or  cooperative  agreements  to 
further  research  programs  in  the  food 
and  agricultural  sciences  as  authorized 
in  7  U.S.C.  3318. 

EFFECTIVE  DATE:  December  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  OUila,  Deputy  Assistant  General 
Counsel,  General  Law  Division,  Office 
of  the  General  Covuisel,  Department  of 
Agricultiu-e,  Room  2321-S,  Washington, 
D.C.  20250.  telephone  202-720-5824. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553, 
notice  of  proposed  rule  making  and 
opportvuiity  for  comment  are  not 
required  and  good  cause  is  found  that 
this  rule  may  be  made  effective  upon 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12866  and  12988.  hi 
addition,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605).  and  thus  is  exempt 
fi-om  the  provisions  of  that  Act.  Finally, 
this  action  is  not  a  rule  as  defined  in  5 
U.S.C.  804,  and  thus  does  not  require 
review  by  Congress. 


List  af  Sid>)ects  in  7  CFR  Part  2 

Authority  delegaticMis  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  Fart  2,  Title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Autbarity:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat.  3210,  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

2.  Section  2.29  is  eonended  by  adding 
a  new  paragraph  (a)(2)(iii)  to  read  as 
follows: 

§2.29    Chief  Economist 

(a)  •  •  * 

(2)  *  *  • 

(iii)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  food  and 
agriculture  sciences  (7  U.S.C.  3318). 


Subpart  L— Delegations  of  Authority 
by  the  Chief  Economist 

3.  Section  2.71  is  amended  by  adding 
a  new  paragraph  (a)(3)  to  read  as 
follows: 

§  2.71    Director,  Office  of  Risi(  Assessment 
and  Cost-Benefit  Analysis. 

(a)  *  *  * 

(3)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  food  and 
agricultvue  sciences  (7  U.S.C.  3318). 
*         »         •         *         « 

For  Subpart  D. 

Dated:  November  30, 1998. 
Dan  Glickman, 
Secretary  of  Agriculture. 

For  Subpart  L. 

Dated:  October  13, 1998. 
Keith  Collins, 
Chief  Economist. 

|FR  Doc.  98-32281  Filed  12-3-98;  8:45  am)    ' 
BILUNO  COOE  3410-01-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  M-NIM-172-AD;  Amendment 
39-10644;  AD  98-11-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  EXDT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  9ft-ll-19 
that  was  published  in  the  Federal 
Register  on  May  28, 1998  (63  FR  29096). 
The  typographical  error  in  the 
applicability  statement  of  the  AD 
resulted  in  a  reference  to  an  engine 
model  that  does  not  exist.  This  AD  is 
app4icable  to  certain  Airbus  Model 
A3 10  and  A300-600  series  airplanes. 
This  AD  requires  a  visual  inspection  to 
detect  cracks  in  the  aft  mount  beam 
assembly  of  the  engine;  and  replacement 
of  any  cracked  beam  with  a  new  beam 
or  beam  assembly;  and  a  fluorescent 
penetrant  inspection  to  detect  cracks  in 
the  aft  mount  beam  assembly  of  the 
engine,  and  various  follow-on  actions. 
DATES:  Effective  July  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  MFORMATtON: 
Airworthiness  Directive  (AD)  98-11-19, 
amendment  39-10544^  applicable  to 
certain  Airbus  Model  A3 10  and  A300- 
600*series  airplanes,  was  pubhshed  in 
the  Federal  Register  on  May  28,  1998 
(63  FR  29096).  That  AD  requires  a  visual 
inspection  to  detect  craclcs  in  the  aft 
mount  beam  assembly  of  the  engine, 
and  replacement  of  any  cracked  beam 
with  a  new  beam  or  beam  assembly. 
That  AD  also  requires  a  fluorescent 
penetrant  inspection  to  detect  cracks  in 
the  aft  mount  beam  assembly  of  the 
engine,  and  various  follow-on  actions. 

As  pubhshed,  that  AD  contained  a 
typographical  error  in  the  applicability 
statement:  the  appUcabihty  statement 
indicated  that  the  AD  is  applicable  to 
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Model  A310  and  A300-600  series 
airplanes,  equipped  with  Pratt  & 
Whitney  engines  of  various  models, 
including  Model  PW4151.  The 
designation  should  be  Model  PW4152. 
The  engine  model  designated  PW4151 
in  the  applicability  statement  of  the 
published  AD  does  not  exist. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
July  2,  1998. 

§39.13    [Corrected] 

On  page  29097,  in  the  second  column, 
the  applicability  statement  of  AD  98- 
11-19  is  corrected  to  read  as  follows: 

*         »        *         »         « 

"Applicability:  Model  A310  and 
A300— 600  series  airplanes,  equipped 
with  Pratt  &  Whitney  Model  JT9D- 
7R4D1,  JT9D-7R4E1.  JT9D-7R4H1, 
PW4152,  PW4156A,  or  PW4158  engines; 
certificated  in  any  category." 
***** 

Issued  in  Renton,  Washington,  on 
November  25.  1998. 

Dure  11  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-32097  Filed  12-3-98;  8:45  am) 

BILUNO  CODE  4ai»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9&-ASO-12] 

Establishment  of  Class  D  and  E 
Airspace,  Amendment  to  Class  D  and 
E  Airspace;  Montgomery,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  and  E  surface  areas  airspace  for 
Montgomery  Regional  Airport — 
Dannelly  Field,  Montgomery,  AL,  and 
establishes  Class  D  and  E  surface  areas 
airspace  for  Maxwell  AFB,  AL. 
Presently.  Maxwell  AFB  is  contained 
within  the  Montgomery,  AL,  Class  D 
and  E  airspace  areas.  As  a  result  of  this 
acUon.  the  Montgomery,  AL,  Class  D 
and  E  airspace  to  the  surface  will  be 
reduced  concurrent  with  the 
estabhshment  of  the  Class  D  and  E 
airspace  areas  for  Maxwell  AFB. 
EFFECTIVE  DATE:  0901  UTC,  January  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 


Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  9,  1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
p£irt  71)  by  amending  Class  D  and  E 
surface  areas  airspace  at  Montgomery 
Regional  Airport — Dannelly  Field, 
Montgomery,  AL,  and  establishing  Class 
D  and  E  surface  areas  airspace  for 
Maxwell  AFB,  AL,  (63  FR  54403).  This 
action  provides  adequate  Class  D  and  E 
surface  areas  airspace  for  IFR  operations 
at  Montgomery  Regional  Airport — 
Dannelly  Field,  Montgomery,  AL,  and 
establishes  Class  D  and  E  surface  areas 
airspace  at  Maxwell  AFB,  AL.  Maxwell 
AFB  currently  is  included  in  the 
Montgomery,  AL,  Class  D  and  E  airspace 
areas.  Class  D  designations  and  Class  E 
airspace  areas  designated  as  surface 
areas  for  an  airport  are  published  in 
Paragraphs  5000  and  6002  respectively 
of  FAA  Order  7400. 9F,  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
D  and  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  and  E  airspace 
at  Montgomery  Regional  Airport — 
Dannelly  Field,  Montgomery.  AL,  and 
establishes  Class  D  and  E  airspace  at 
Maxwell  AFB.  AL.  Class  D  and  E 
airspace  to  the  surface  is  required  to 
accommodate  current  Standard 
Instrument  Approach  Procedures 
(SIAP's)  and  contain  Instrument  Flight 
Rules  (IFR)  operations  at  Maxwell  AFB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order"!  2866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11304;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 


this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998.  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASOALD    Maxwell  AFB.  AL  [New] 

Maxwell  AFB 

(Lat.  32°22'45"N,  long.  86°2l'45"W) 
Montgomery  Regional  Airport — Dannelly 
Field,  AL 

(Ut.  32°18'02"N.  long.  86°23'38"W) 
Montgomery  VORTAC 

(L.at.  32°13'20"N,  long.  86°19'11"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,200  feet  MSL 
within  a  5-mile  radius  of  Maxwell  AFB, 
excluding  that  airspace  south  of  a  line  2.5 
miles  north  of  and  parallel  to  RWY  10-28  at 
Montgomery  Regional  Airport — Dannelly 
Field  and  southwest  of  a  line  along  the 
Montgomery  VORTAC  320°  radial.  This  Class 
D  airspace  area  is  effective  during  the 
sfwcific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

ASO  AL  D    Montgomery,  AL  (Revised] 

Montgomery  Regional  Airport — Dannelly 
Field,  AL 

(Ut.  32°18'02"N,  long.  86°23'38"W) 
Maxwell  AFB 

(Lat.  32''22'45"N,  long.  86''21'45"W) 
Montgomery  VORTAC 

(Ut.  32°13'20"N,  long.  86''19'11"W) 


That  airspace 
surface  to  and  i 
within  a  5-mile 
Regional  Airpwi 
that  airspace  no 
of  and  parallel  1 
Regional  Airpoi 
northeast  of  a  li 
VORTAC  320°  I 
area  is  effective 
times  establisht 
Airmen.  The  efl 
thereafter  be  co 
Airport/Facilitj 


Paragraph  600< 
as  surface  area: 


ASOALE2    M 

Maxwell  AFB 

(Lat.  32''22'4J 

Montgomery  Re 

Field,  AL 

(Ut.  32''18'02 

Montgomery  V( 

(Ut.  32°13'2C 

Within  a  5-m 

excluding  that  i 

miles  north  of  a 

Montgomery  Rt 

Field  and  .south 

Montgomery  V( 

E  airspace  area 

days  and  times 

Notice  to  Airm< 

tines  will  there 

published  in  th 


ASOALE2    M 

Montgomery  R« 
Field.  AL 

(Ut.  32''18'0: 
Maxwell  AFB 

(Ut.  32''22'4J 
Montgomery  V( 

(Ut.  32''13'2( 

Within  a  5-m 
Regional  Airpo: 
that  airspace  nc 
of  and  parallel 
Ri^onal  Airpo 
northeast  of  a  li 
VORTAC  320°  1 
area  is  effective 
tiroes  establish! 
Airmen.  The  ef 
thereafter  be  co 
Airport/Facility 
*         *         * 

Issued  in  Col 
November  19. 1 
Nancy  B.  Shelt 

Acting  Managei 
Southern  Regio 
(FR  Doc.  98-32 
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J0103,  40113, 
)  CFR,  1959- 


That  airspace  extending  upward  from  the 
surfoce  to  and  including  2,700  feet  MSL 
within  a  5-mile  radius  of  Montgomery 
Regional  Airpwrt — Dannelly  Field,  excluding 
that  airspace  north  of  a  line  2.5  miles  north 
of  and  parallel  to  RWY  10-28  at  Montgomery 
Regional  Airport — Dannelly  Field  and 
northeast  of  a  line  along  the  Montgomery 
VORTAC  320°  radial.  This  Class  D  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  designated 
a$  surface  areas 


ASOALE2    MaxweU  AFB,  AL  [New] 

Maxwell  AFB 

(Lat.  32''22'45"N.  long.  86°21'45"W) 
Montgomery  Regional  Airport — Dannelly 
Field.  AL 

(Lat.  32''18'02"N,  long.  86°23'38"W) 
Montgomery  VORTAC 

(Lat.  32''13'20"N,  long.  86''19'11"W) 

Within  a  5-mile  radius  of  Maxwell  AFB, 
excluding  that  airspace  south  of  a  line  2.5 
miles  north  of  and  parallel  to  RWY  10-28  at 
Montgomery  Regional  Airport — Dannelly 
Field  and  southwest  of  a  line  along  the 
Montgomery  VORTAC  320°  radial.  This  Class 
E  airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Ainnen.  The  effective  days  and 
titnes  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  AL  E2    Montgomery,  AL  [Revised] 

Montgomery  Regional  Airport — Dannelly 
Field.  AL 

(Lat.  32°18'02"N,  long.  86°23'38"W) 
Maxwell  AFB 

(Lat.  32°22'45"N,  long.  86°21'45"W) 
Montgomery  VORTAC 

(Lat.  32°13'20"N,  long.  86°19'11"W) 

Within  a  5-mile  radius  of  Montgomery 
R^onal  Airport — Dannelly  Field,  excluding 
that  airspace  north  of  a  line  2.5  miles  north 
of  and  parallel  to  RWY  10-28  at  Montgomery 
Ri^onal  Airport — Dannelly  Field  and 
northeast  of  a  line  along  the  Montgomery 
VORTAC  320°  radial.  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
ttmes  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on 
November  19, 1998. 
Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  98-32247  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-37] 

Amendment  to  Class  D  Airspace  and 
Class  E  Airspace;  Rome,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  removes  Class  D 
airspace  and  Class  E  airspace  extensions 
at  Griffiss  Airfield,  Rome.  NY.  The 
airport  has  been  closed  and  all 
instrument  procedures  for  the  airport 
have  been  cancelled.  The  need  for  Class 
D  and  the  Class  E  airspace  extensions  no 
longer  exists  for  Instrtunent  Flight  Rules 
(IFR)  operations  at  the  airport.  This 
action  will  result  in  the  airspace 
reverting  to  Class  G  airspace. 
EFFECTIVE  DATE:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  2.  1998,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  remove 
the  Class  D  airspace  and  associated 
Class  E  airspace  extensions  at  Griffiss 
Airfield,  Rome,  NY,  was  published  in 
the  Federal  Register  (63  FR  52996). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Ine  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  removed  subsequently  from  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  removes  Class  D  airspace  and 
the  Class  E  airspace  extensions  at  Rome, 
NY.  The  required  criteria  for  Class  D 
airsfiace  and  the  Class  E  airspace 
extensions  at  Griffiss  Airfield  no  longer 
exists  since  the  instmment  approach 
procedures  to  the  Griffiss  Airfield  have 
been  cancelled.  These  areas  will  be 
removed  from  the  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Exective  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
doe^  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [AnMnded] 

Tie  incorporation  by  reference  in  14 
CFR.71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


AEANYD    Rome,  NY  [Removed] 

***** 

Paragraph  6004  Qass  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


*         * 


*  * 


■AEA  NY  E-4    Rome,  NY  [Removed] 

***** 
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Issued  in  Jamaica,  New  York  on  November 
24. 1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-32243  Filed  12-3-98;  8:45  am) 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  98-AEA-38] 

Establishment  of  Class  E  Airspace; 
Fishers  Island,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Fishers  Island.  NY.  The  amendment  of 
a  Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  to  Elizabeth 
Field,  Fishers  Island,  NY,  requires  the 
establishment  of  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  airport. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instrument  flight  rules  (IFR)  operations 
to  Elizabeth  Field  at  Fishers  Island,  NY. 
EFFECTIVE  DATE:  0901  UTC.  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan.  Airspace  Specialist. 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430.  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  20.  1998.  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  Class  E  airspace  at 
Fishers  Island,  NY,  was  published  in  the 
Federal  Register  (63  FR  55972).  The 
VOR  or  GPS-A  SL\P  has  been  amended 
for  Elizabeth  Field.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  the  airport. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 


while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9F,  dated  September  10, 
1998,  and  effective  September  16,  1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  at 
Fishers  Island,  NY,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
the  VOR  or  GPS-A  SL\P  to  Elizabeth 
Field. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1998.  and  effective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEA  NY  E5    Fishers  Island,  NY  (New) 

Elizabeth  Field,  NY 

(Lat.  41''15'05"N..  long.  72°or54"W.} 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Elizabeth  Field,  excluding  the  portion  that 
coincides  with  the  Montauk.  NY,  Westerly, 
RI,  and  Groton,  CT,  Class  E  airspace  areas. 
***** 

Issued  in  Jamaica.  New  York  on  November 
24,  1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  98-32244  Filed  12-3-98;  8:45  am] 

BILLING  CODE  4910-13-M 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-36] 

Amendment  to  Class  E  Airspace; 
Rome,  NY 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  removes  Class  E 
airspace  at  Griffiss  Airfield,  Rome,  NY. 
The  airport  has  been  closed  and  all 
instrument  procedures  for  the  airport 
have  been  cancelled.  The  need  for  Class 
E  airspace  no  longer  exists  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  will  result  in 
the  airspace  reverting  to  Class  G 
airspace. 

EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan.  Airspace  Specialist. 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  2. 1998.  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
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Regulations  (14  CFR  Part  71)  to  remove 
the  Class  E  airspace  extending  upward 
from  700  feet  above  the  surface  at 
GrifEss  Airfield,  Rome,  NY,  was 
published  in  the  Federal  Register  (63 
PR  52999). 

^terested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  PAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  PAA 
Order  7400.9P,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document  will 
be  removed  subsequently  from  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  removes  Class  E  airspace  at 
Rome,  NY.  The  need  for  controlled 
airspace  extending  from  700  feet  AGL  at 
the  Griffiss  Airfield  no  longer  exists. 
This  area  will  be  removed  from  the 
appropriate  aeronautical  charts. 

The  PAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Plexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— {AMENDED] 

The  authority  citation  for  14  CFR  Part 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Corap.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16,  1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5    Rome,  NY  [Removed] 

***** 

Issued  in  Jamaica,  New  York  on  November 
24,  1998. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-32242  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

[SPATS  No.  AL-Oea-FOR] 

Alat>ama  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  an 
amendment  to  the  Alabama  regulatory 
program  (Alabama  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Alabama  proposed  revisions  to  and 
additions  of  rules  concerning 
definitions,  petitions  to  initiate 
rulemaking.  Ucense  applications, 
operation  plans,  reclamation  plans, 
subsidence  control,  lands  eligible  for 
remining.  permit  applications,  small 
operator  assistance  program, 
performance  bond  release,  hydrologic 
balance,  coal  mine  waste,  backfilling 
and  grading,  revegetation,  soil  removal 
and  stockpiUng,  inspections,  and 
hearings.  Alabama  intends  to  revise  its 
program  to  be  consistent  vtrith  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  December  4,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arthiu-  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  135 
Gemini  Circle.  Suite  215,  Homewood, 
Alabama  35209.  Telephone:  (205)  290- 
7282.  Internet: 

aabbs@balgw.mcrgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 
n.  Submission  of  the  Proposed  Amendment 
in.  Director's  Findings 
TV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Alabama  Program 

On  May  20, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  You  can  find 
background  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
May  20.  1982,  Federal  Register  (47  FR 
22062).  You  can  find  later  actions 
concerning  the  Alabama  program  at  30 
CFR  901.15  and  901.16. 

n.  SulHnission  of  the  Proposed 
Amendmmt 

By  letter  dated  August  4,  1998 
(Administrative  Record  No.  AL-0584), 
Alabama  submitted  an  amendment  to  its 
program  under  SMCRA.  Alabama 
submitted  the  amendment  in  response 
to  a  May  20, 1996,  letter  (Administrative 
Record  No.  AL-0555)  and  a  Jime  17, 

1997,  letter  (Administrative  Record  No. 
AL-0568)  that  we  sent  to  Alabama  in 
accordance  with  30  CFR  732.17(c)  and 
at  its  own  initiative. 

We  announced  receipt  of  the 
amendment  in  the  August  25,  1998, 
Federal  Register  (63  FR  45192).  In  the 
same  document,  we  opened  the  pubfic 
comment  period  and  provided  an      — 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  The  public  comment 
period  closed  on  September  24,  1998. 
Because  no  one  requested  a  pubhc 
hearing  or  meeting,  we  did  not  hold 
one. 

Ehuing  our  review  of  the  amendment, 
we  identified  regulation  reference  errors 
at  880-X-2A-.06,  definitions  of  material 
damage  and  occupied  residential 
dwellings  and  structures  related  thereto, 
and  at  880-X-6I-.10,  subsidence  control 
plans.  We  notified  Alabama  of  these 
concerns  by  telephone  on  October  1, 

1998,  and  by  letter  dated  October  15. 
1998  (Administrative  Record  No.  AL- 
0587). 

Diuing  oiu-  telephone  conversation  on 
October  1, 1998,  Alabama  indicated  that 
it  would  not  be  able  to  address  the 
regulation  reference  errors  during  the 
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current  State  rulemaking.  Therefore,  we 
are  proceeding  with  this  final  rule 
Federal  Register  document. 

m.  Director's  Findings 

Following,  imder  SMCRA  and  the 
Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  amendment. 


Any  revisions  that  we  do  not  discuss       1.  Revisions  to  Alabama's  Rules  That 
below  are  about  minor  wording  changes.    Have  the  Same  Meaning  as  the 


or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 


Corresponding  Provisions  of  the  Federal 
Regulations 

The  State  rules  listed  in  the  table 
contain  langiiage  that  is  the  same  as  or 
similar  to  the  corresponding  sections  of 
the  Federal  regulations.  Differences 
between  the  State  rules  and  the  Federal 
regulations  are  minor. 


Topic 

Definition  of  drinking,  domestic  or  resi- 
dential water  supply. 
Definition  of  lands  eligible  for  remining 
Definition  of  norvconnnercial  building  ... 

Definition  of  previously  mined  area 

Definition  of  program  administrator 

Definition  of  qualified  latxx^atory 

Definition  of  replacement  of  water  sup- 

Definition  of  unanticipated  event  or 
corKJition. 

Surface  Mining;  Operations  Plan:  Per- 
mit Map(s). 

Surface  Mining;  Reclamation  Plan:' 
General  Requirements. 

Surface  Mining;  Reclamation  Plan:  Sil- 
tation  Structures,  Impoundments, 
Banks.  Dams,  and  Embankments. 

Surface  Mining;  Additional  Cross  Sec- 
tmns,  Maps,  and  Plans. 

Urxtergrourid  Mining;  Description  of 
Geofcjgy  and  Hydroksgy  and  Deter- 
mination of  tfie  Prot>able  Hydrotogtc 
Consequence  (PHC). 

Underground  Mining;  Operations  Plan: 
Permit  Map(s). 

Underground  Mining;  SubskJerKe  Corv 
trol  Plan. 

Underground  Mining;  ReclamatkMi 
Plan:  Sittatk>n  Structures,  Impound- 
ments, Banks,  Dams,  and  Embank- 
ments. 

Underground  Mining;  Additk>nal  Cross 
Sectk>ns,  Maps,  and  Plans. 

Lands  Eligible  for  Remining  

Review  of  Permit  ApplicatkKis  

Small  Operator  AJssistance  Program; 
Eligibility  for  Assistance. 

Small  Operator  Assistance  Program; 
Data  Requirements. 

Small  Operator  Assistance  Program; 
Applcant  Liability. 

Procedures  for  Seeking  Release  of 
PeffontMrnce  Borxj. 

Surface  Mining;  Hydrotogk:  Balance: 
Sittatwn  Structures. 

Surface  Mining;  Impoundments  


Surface  Mining;  Coal  Mine  Waste: 
Gerwral  Requirements. 

Surface  Mining;  Backfilling  and  Grad- 
ing: Thin  Overtxjrden. 

Surface  Mining;  BackfiHing  and  Grad- 
ing: Thk*  Overburden. 

Surface  Mining;  Revegetatkxi:  Stand- 
ards for  Success. 

Underground  Mining;  Hydrotogrc-Bal- 
ance  Protection. 

Underground  Mining;  Hydrotoge  Bal- 
ance: Sittation  Structures. 


State  regulatkxi 

880-X-2A-.06  

880-X-2A-.06  

880-X-2A-.06  

880-X-2A-.06  

88<>-X-2A-.06  

88O-X-2A-.06  

880-X-2A-.06  

880-X-2A-.06  

880-X-8F-.08  (1)(e),  (1)(l)  and  (1)(o)  .. 

i 

880-X-8F-.09(2)(d)  

880-X-8F-.11    (1).   (1)(b),    (1)(c),    (2), 
{3)(c)  and  (6). 

880-X-6F-.20 

880-X-8H-.06(1  )(e)3.(iv)  


880-X-ai-.07  (1)(e),  (1)(l)  and  (1)(o)  ... 

880-X-8I-.10  (1).  (2),  (2)(b)  and  (2)(g) 

880-X-8I-.12  (1),  (1)(b),  (1)(c),  (2), 
(3)(c)  and  (6). 

880-X-8I-.20 

880-X-6J-.13  

880-X-8K-.10(2)(d)and(3)(m)  

88O-X-8N-.07(c)  

880-X-8N-.10  

880-X-8^4-.13  (1).  (1)(c).  (1)(e),  {1)(0 

and  (2). 
880-X-9D-.02(1  )(c) 

880-X-10C-.17  (1){c)  and  (3)(b)  

880-X-10C-.20  (1)(a),  (1)(d),  (1)(e), 
(1){f)1-.  (1)(i)2.(i).  (1)(i)2.(iii),  (1)(l), 
(3)(b)1.and(3)(b)2. 

880-X-10C-.38(1) 

880-X-10C-.54  

88(>-X-1 0C-.55  

880-X-10C-.62(3) 

880-X-10D-.12  (9) 

88O-X-10D-.17  (1)(c)  and  (3)(b)  


Federal  counterpart  regulatk>n 


30  CFR  701 .5. 

30  CFR  701 .5. 
30  CFR  701 .5. 
30  CFR  701 .5. 
30  CFR  795.3. 
30  CFR  795.3. 
30  CFR  701 .5. 

30  CFR  701 .5. 

30  CFR  779.24(e),  779.25  (a)(8)  and  (a)(9). 

30  CFR  780.18(b)(4). 

30  CFR  78025  (a),  (a)(2).  (a)(3),  (b),  (c)(3)  and  (0- 

30  CFR  779.25(a)  (1)  througfi  (4),  (6)  and  (10). 
30  CFR  784.1 4(e)(3)(iv). 

30  CFR  783.24(e).  783.25  (a)(8)  and  (a)(9). 

30  CFR  784.20  (a),  (b),  (b)(2)  and  (b)(7). 

30  CFR  784.16  (a),  (a)(2).  (a)(3).  (b).  (c)(3)  and  (f). 

30  CFR  78325. 

30  CFR  78525. 

30  CFR  773.15  (b)(4)  and  (c)(13). 

30  CFR  795.6(a)(2). 

30  CFR  795.9. 

30  CFR  795.12  (a),  (a)(1),  (a)(2),  (a)(3)  and  (b). 

30  CFR  800.40(a)(3). 

30  CFR  701.5  and  816.46(c)(2). 

30  CFR  816.49  (a)(1),  (a)(4).  (a)(5).  (a)(6)(i).  (a)(9)(ii)(a). 
(a)(9)(ii)(c).  (a)(12).  (c)(2)(i)  and  (c)(2)(ii). 

30  CFR  816.81(a). 

30  CFR  816.104. 

30  CFR  816.105. 

30  CFR  816.1 16(c)(1)  and  (2). 

30  CFR  81 7.41  (j). 

30  CFR  701.5  and  817.46(c)(2). 
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Topic 
Underground  Mining;  Impoundments  .... 

underground  Mining;  Coal  Mine  Waste: 

General  Requirements. 
Underground     Mining;     Revegetation: 

Standards  for  Success. 
Underground  Mining;  Subsidence  Corv 

trol. 

Prime  Farmland;  Applicability 

Prime    Farmlarx];    Soil   Removal   and 

Stockpiling. 

Inspections  

Request  for  Hearing 


State  regulation 

880-X-10D-.20  (1)(a).  (1)(d).  (IHe), 
(1)(f)l..  (1)(i)2.(i).  (1){i)2.{iii).  (l)(l), 
(3)(b)1.and(3)(b)2. 

88O-X-10D-.34(1) 

880-X-10D-.56(3)  

880-X-10D-.58  

88O-X-10G-.03(2) 

88(>-X-10G-.04(3)(b)  

880-X-11B-.02  (8)(d)  and  (9) 

880-X-1 1  D-.1 1  (1)  


Federal  counterpart  regulation 


30  CFR  817.49  (a)(1).  (a)(4).  (a)(5).  (a)(6)(i),  (a)(9)(ii)(a). 
(a)(9)(ii)(c).  (a)(12).  (c)(2)(i)  and  (c)(2)(ii). 

30  CFR  817.81(a). 

30  CFR  817.116(c)  (1)  and  (2). 

30  CFR  817.121. 

30  CFR  823.11(b). 
30  CFR  823.12(C)(2). 

30  CFR  840. il  (a}(4)  and  (h). 
30  CFR  845.19(a). 


)(i).  (a)(9)(ii)(a). 


Because  the  above  revisions  have  the 
same  meaning  as  the  corresponding 
Federal  regulations,  we  find  that  these 
regulations  are  no  less  effective  than  the 
Federal  regulations. 

2.  880-X-2A-.06    Definition  of  Material 
Damage 

Alabama  added  a  definition  of 
inaterial  damage  at  880-X-2A-.06.  The 
definition  found  at  880-X-2A-.06  is  the 
same  as  the  Federal  definition  at  30  CFR 
701.5.  However.  Alabama's  definition 
refers  to  the  term  "material  damage"  as 
used  in  880-X-8I-.20  and  880-X-lOD- 
.58;  and  Alabama's  regulation  at  880-X- 
8I-.20  does  not  use  this  tenn.  The 
definition  should  refer  to  880-X-8I-.10 
and  880-X-10D-.58.  since  these  are  the 
regulations  that  use  the  term  "material 
damage."  Alabama's  regidations  at  880- 
X-8I-.10  and  880-X-10D-.58  are  also 
the  counterparts  to  the  Federal 
references  of  30  CFR  784.20  and  30  CFR 
817.121.  As  discussed  earlier  in  this 
dociunent,  we  notified  Alabama  of  this 
typographical  error  by  telephone  on 
October  1, 1998,  and  in  our  letter  dated 
October  15.  1998.  Because  the  term 
"material  damage"  does  not  appear  in 
880-X-8I-.20,  we  find  that  this 
incorrect  reference  will  have  no  effect 
on  Alabama's  program.  Therefore,  since 
Alabama's  definition  language  is  the 
same  as  the  Federal  definition  language, 
we  are  approving  the  definition  for  use 
with  Alabama's  regulations  at  880-X- 
8I-.10  and  880-X-10D-.58. 

3.  880-X-2A-.06    Definition  of 
Occupied  Residential  Dwelling  and 
Structures  Related  Thereto 

Alabama  added  a  definition  of 
occupied  residential  dwelling  and 
structures  related  thereto  at  880-X-2A- 
.06.  Alabama's  definition  is  the  same  as 
the  Federal  definition  foimd  at  30  CFR 
701.5.  However,  Alabama's  definition 
refers  to  the  term  "occupied  residential 
dwelUng  and  structures  related  thereto" 
as  used  at  880-X-8I-.20  and  880-X- 
10E)-.58;  and  Alabama's  regidation  at 


880-X-8I-.20  does  not  use  this  term. 
The  definition  should  refer  to  880-X- 
8I-.10  and  880-X-10D-.58.  since  these 
are  the  regulations  that  use  the  term 
"occupied  residential  dwelling  and 
structures  related  thereto."  Alabama's 
regulations  at  880-X-8I-.10  and  880-X- 
10D-.58  are  also  the  counterparts  to  the 
Federal  references  of  30  CFR  784.20  and 
30  CFR  817.121.  As  discussed  earlier  in 
this  document,  we  notified  Alabama  of 
this  typographical  error  by  telephone  on 
October  1, 1998.  and  in  our  letter  dated 
October  15, 1998.  Because  the  term 
"occupied  residential  dwelling  and 
structiu«s  related  thereto"  does  not 
appear  in  880-X-8I-.20,  we  find  that 
this  incorrect  reference  will  have  no 
effect  on  Alabama's  program.  Therefore, 
since  Alabama's  definition  language  is 
the  same  as  the  Federal  definition 
language,  we  are  approving  the 
definition  for  use  with  Alabama's 
regulations  at  880-X-8I-.10  and  880-X- 
10D-.58. 

4.  880-X-2A-.06,  880-X-10C-.17(l)(a), 
and  880-X-10D-.  1 7(1  )(a)    Definition  of 
Siltation  Structure 

Alabama  defines  a  siltation  structiu^ 
as  a  "sedimentation  pond,  a  series  of 
sedimentation  ponds,  or  other  treatment 
facility."  Alabama  removed  this 
definition  from  its  sections  on  surface 
coal  mining  and  underground  coal 
mining  siltation  structures  at  880-X- 
10C-.17(l)(a)  and  880-X-10D-.17(l)(a). 
and  moved  it  to  its  definition  section  at 
88Q-X-2A-.06. 

Removing  the  definition  of  siltation 
structure  fi^m  880-X-10C-.17(l)(a)  and 
880-X-10D-.17(l)(a)  and  adding  it  to 
880-X-2A-.06  is  consistent  with  the 
changes  made  to  the  Federal 
regulations.  We  moved  the  counterpart 
Federal  definition  of  siltation  structure 
from  the  sections  on  surface  coal  mining 
and  underground  coal  mining  siltation 
structures  at  30  CFR  816.46(a)(1)  and 
817.46(a)(1)  and  added  it  to  the 
definition  section  at  30  CFR  701.5  op 
October  20, 1994  (59  FR  53022). 


Therefore,  we  find  that  the  relocation  of 
the  definition  of  siltation  structure  will 
not  make  Alabama's  regulations  less 
effective  than  the  Federal  regulations. 

5.  880-X-2A-.08    Petitions  To  Initiate 
Rulemaking 

This  section  allows  citizens  to  submit 
to  Alabama's  State  regvilatory  authority 
a  petition  for  the  issuance,  amendment, 
or  repeal  of  any  regulation.  If  the 
regulatory  authority  determines  that  the 
petition  has  a  reasonable  basis,  it  must 
publish  a  notice  in  a  newspaper  of 
general  circulation  once  a  week  for  two 
consecutive  weeks,  asking  for  public 
comment  on  the  proposed  change. 
Within  60  days  of  the  receipt  of  the 
petition  to  initiate  rulemaking,  the 
regulatory  authority  must  either  deny 
the  petition  in  writing  on  the  merits  or 
initiate  rulemaking  proceedings. 

We  find  that  Alabama's  revised 
provisions  are  consistent  with  the  intent 
of  the  coimterpart  Federal  regulation 
provisions  at  30  CFR  700.12  concerning 
petitions  to  initiate  rulemaking.  The 
Federal  provisions  allow  any  person  to 
petition  the  Director  of  OSM  to  initiate 
a  proceeding  for  the  issuance, 
amendment,  or  repeal  of  any  regulation 
under  SMCRA.  If  the  Director  of  OSM 
determines  that  the  petition  has  a 
reasonable  basis,  a  notice  is  published 
in  the  Federal  Register  asking  for  public 
comment  on  the  proposed  change. 
Within  90  days  of  the  receipt  of  the 
petition,  the  Director  of  OSM  must  issue 
a  written  decision  either  granting  or 
denying  the  petition.  Therefore. 
Alabama's  regulation  is  no  less  effective 
than  the  Federal  regulation,  and  we  are 
approving  it. 

6.  88a-X-8l-.  1 0(2)(h)    Subsidence 
Control  Plan 

This  section  requires  that  a 
subsidence  control  plan  include  a 
description  of  the  measures  the 
permittee  will  take  in  accordance  with 
880-X-10D-.12(10)  and  880-X-lOD- 
.58(3)  to  replace  adversely  affected 
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protected  water  supplies  or  to  mitigate 
or  remedy  any  subsidence-related 
material  damage  to  the  land  and 
protected  structures.  Alabama's 
requirement  in  this  section  is  the  same 
as  the  Federal  requirements  at  30  CFR 
784.20(b)(8).  However,  the  referenced 
regulation  at  880-X-10D-.12(10)  does 
not  exist.  Alabama's  regulation  should 
instead  reference  880-X-10I>-.12(9)  and 
880-X-10D-.58(3).  which  are 
counterparts  to  the  Federal  reference  to 
30  CFR  817.41(j)  and  817.121(c).  As 
discussed  earlier  in  this  dociunent,  we 
notified  Alabama  of  this  typographical 
error  by  telephone  on  October  1,  1998. 
and  in  our  letter  dated  October  15,  1998. 
Therefore,  we  are  approving  880-X-8I- 
.10(2)(h)  with  the  understanding  that 
Alabama  will  interpret  the  reference  to 
880-X-10-.12(10)  as  880-X-10-.12(9) 
until  such  time  that  Alabama  can 
correct  the  reference. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  requested  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  conunents  on  the  amendment 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Alabama  program  (Administrative 
Record  No.  AL-0585).  We  did  not 
receive  any  comments. 

Environmental  Protection  Agency  (EPA) 

Provisions  found  at  30  CFR 
732.17(h)(ll)(ii)  require  us  to  get  the 
written  consent  of  the  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  published  under  the  authority 
of  the  Clean  Water  Act  (33  U.S.C.  1251 
et  seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  None  of  the  revisions  that 
Alabama  proposed  to  make  in  this 
amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  we  did  not 
request  the  EPA's  consent. 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  conmients  on  the  amendment 
from  the  EPA  (Administrative  Record 
No.  AL-0585).  The  EPA  did  not  respond 
to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Provisions  found  at  30  CFR 
732.17(h)(4)  require  us  to  request 
comments  from  the  SHPO  and  ACHP  on 
amendments  that  may  have  an  effect  on 
historic  properties.  On  August  14.  1998. 
we  requested  comments  on  Alabama's 
amendment  from  the  SHPO  and  ACHP 


(Administrative  Record  No.  AL-0585), 
but  neither  responded  to  our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment,  with 
additional  requirements,  as  submitted 
by  Alabama  on  August  4,  1998.  We 
approve  the  rules  that  Alabama 
proposed  with  the  provision  that  they 
be  fully  placed  in  force  in  identical  form 
to  the  rules  submitted  to  and  reviewed 
by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Fedend  regulations  at  30 
CFR  Part  901,  which  codify  decisions 
concerning  the  Alabama  program.  We 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Alabama  to  bring  its  program 
into  conformity  vdth  the  Federal 
standards.  SMCRA  requires  consistency 
of  State  and  Federal  standards. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jiuisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  to  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulaUons  at  30  CFR  732.17(g)  prohibit 
any  changes  to  State  programs  that  are 
not  approved  by  OSM.  In  the  oversight 
of  the  Alabama  program,  we  will 
recognize  only  the  statutes,  rules  and 
other  materials  approved  by  the 
Secretary  or  by  us,  together  with  any 
consistent  implementing  policies, 
directives  and  other  materials.  We  will 
require  the  enforcement  by  Alabama  of 
only  such  provisions. 

VI.  Procedural  Determinations 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 


730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  submitted  by 
the  States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731.  and  732  have  been 
met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  e(  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Therefore,  this  nde  will  ensure  that 
existing  requirements  previously 
published  by  OSM  v«ll  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  refied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  determined  and  certifies  under 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1502  et  seq.)  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Undergroimd  mining. 
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Dated:  November  13, 1998. 
Bnnt  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  901  is  amended 
as  set  forth  below: 


PART  901— ALABAMA 

1.  The  authority  citation  for  Part  901 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  901.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  901*15    Approval  of  Alabama  regulatory 
program  amendments. 


Original  amendment 
sutxnission  date 


Date  of  final  publica- 
tion 


CitatiorVdescription 


August  4,  1998  December  4,  1998 


880-X-2A-.06;  .08;  880-X-6A-.06(d)3.;  880-X-8F-.08(1)(e),  (I)  and  (o);  .09(2)(d);  .11(1) 
(1)(b)  and  (c),  (2),  (3)(c),  (6);  .20;  880-X-8H-.06(1)(e)3.(rv);  88O-X-8l-.07(1)(e),(l)  and  (o) 
.10(1),  (2),  (2)  (b),  (g)  and  (h);  .12(1),  (1)  (b)  and  (c),  (2),  (3)(c),  (6);  .20;  880-X-8v>-.13 
880-X-8K-.10(2)(d),  (3)(m);  88(>-X-8N-.07(c);  .10;  .13(1),  (1)  (c),  (e)  and  (f).  (2);880X- 
9D-.02(1)(c);880-X-10C-.17(1)  (a)  and  (c).  (3)(b);  .20(1  )(a),  (d).  (e),  (f)1..  (i)2.(i)  and  (iii). 
(I),  (3)(b)1.  and  2.;  .38(1);  .54;  .55;  .62(3);  880-X-10D-.12(9);  .17(1)  (a)  and  (c).  (3)(b); 
.20(1)  (a),  (d),  (e),  (f)1.,  (1)2.  (i)  and  (iii),  (I),  (3)(b)1.and  2;  .34(1);  .56(3);  .58;  880-X-10G- 
.03(2);  .04(3)(b):  880-X-1 1  B-.02  (8)(d),  (9);  880-X-11D-.11(1). 


|FR  Doc.  98-32350  Filed  12-3-98;  8:45  am) 

BILLING  CODE  4310-05-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

[OH-243-FOR.  #76] 

Ohio  Regulatory  Program 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  (Dhio  regulatory 
program  (Ohio  program)  under  the 
Sxirface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  proposed  revisions  to  its  rules 
pertaining  to  permitting  requirements, 
bond  release,  and  performance 
standards  to  be  consistent  with  the 
corresponding  Federal  regulations,  j 

EFFECTIVE  DATE:  December  4,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Manager,  Pittsburgh 
Oversight  and  Inspection  Office, 
Appalachian  Regional  Coordinating 
Center,  OSM,  3  Parkway  Center, 
Pittsburgh,  PA  15220,  Telephone:  (412) 
937-2153.  Internet:  grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

n.  Submission  of  the  Proposed  Amendment 

in.  Director's  Findings 

rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Detemiinations 


I.  Background  on  the  Ohio  Program 

On  August  16,  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  You  can  find  background 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  August  10, 
1982,  Federal  Register  (47  FR  34668). 
You  can  find  later  actions  on  conditions 
of  approval  and  program  amendments  at 
30  CFR  935.11,  935.12,  935.15,  and 
935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  30,  1997 
(Administrative  Record  No.  OH-2174- 
05),  Ohio  submitted  a  proposed 
amendment  to  its  program  in 
accordance  with  SMCRA  and  30  CFR 
732.17(c).  Ohio  proposes  to  revise  the 
Ohio  Administrative  Code  (OAC)  at 
sections: 

1501.13-4-05 — Permit  Application 

Requirements 
1501.13—4-12 — Special  Categories  of  Mining 
1501.13-4-14 — Underground  Permit 

Application  Requirements 
1501.13-7-05 — Release  of  Performance  Bond 
1601.13-9-O4 — Performance  Standards 

We  announced  receipt  of  the 
proposed  amendment  in  the  January  23, 
1998,  Federal  Register  (63  FR  3507), 
invited  public  comment,  and  provided 
an  opportimity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  February  23,  1998. 

During  our  review  of  the  amendment, 
we  identified  concerns  with  Ohio's 
rules  at  OAC  1501  at  subsections  13-4- 
12,  13^-05,  13-4-14,  and  13-9-04.  We 
notified  Ohio  of  our  concerns  via 
electronic  mail  on  May  5, 1998 
(Administrative  Record  No.  OH-2174- 


11).  By  letter  dated  June  2,  1998 
(Administrative  Record  No.  OH-2174- 
12),  Ohio  submitted  revisions  at  OAC 
1501  at  subsections: 

13-1-05  (H)(1)(c).  (H)(2)(c),  (H)(6) 
13^-14  (H)(1)(c).  (H)(2)(c).  (H)(6) 
13-9-04  (H)(l)(c)(ii).  (H)(1)(d) 

to  reference  the  criteria  in  Natural 
Resources  Conservation  Service's 
Technical  Release  No.  60  (TR  60), 
"Earth  Dams  and  Reservoirs,"  relating  to 
the  provisions  of  1513.13(E)  (1)  and  (2). 

Daring  a  conference  call  on  July  16, 
1998  (Administrative  Record  No.  OH- 
2174-13),  we  informed  Ohio  that  one 
issue  remained  at  OAC  1501:13-4-12. 
On  September  4.  1998,  Ohio  telefaxed 
us  revisions  to  subsection  13— 4-1 2(F) 
(Administrative  Record  No.  OH-2174- 
16). 

Based  on  these  revisions,  we 
reopened  the  public  comment  period  in 
the  October  6, 1998,  Federal  Register 
(63  FR  53618).  The  comment  period 
closed  on  October  21,  1998. 

III.  Director's  Findings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  proposed  amendment. 

Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  changes  or 
revised  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  that  result  fi-om  this 
amendment. 

A.  Revisions  to  Ohio's  Regulations  That 
Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

The  proposed  State  regulations  Usted 
in  the  table  below  contain  language  that 
is  the  same  or  similar  to  the 
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corresponding  sections  of  the  Federal  the  proposed  State  regulations  and  the 

regulations.  Any  differences  between  Federal  regulations  are  nonsubstantive. 


Topic 

Permit  Application  Requirements 

Permit  Application  Requirements „ 

Permit  Apjjlication  Requirements 

Perniit  ApjD^ication  Requirements 

Pemiit  Apjjiication  Requirements 

Permit  Apjjlication  Requirements 

Permit  Application  Requirements 

Permit  AJjjDiication  Requirements 

Requirements  for  Special  Categories  Underground  Mining 

Permit  Application  Underground  Mining  _ 

Permit  Application  Underground  Mining  

Permit  Application  Requirements  Underground  Mining 

Pemiit  Application  Requirements  Undergrourxj  Mining 

Permit  Application  Requirements  Underground  Mining 

Pemiit  Application  Requirements  Underground  Mining 

Permit  Application  Requirements  Bond  Release 

Protection  of  Hydroiogic  System 

Protection  of  Hydroiogic  System !."!!."."."."... 

Protection  of  Hydroiogic  System !.!"."."!!!!."! 

Protection  of  Hydroiogic  System ""'^" 

Protection  of  Hydroiogic  System ,"',1 

Protection  of  Hydroiogic  System '.„Z 

Protection  of  Hydroiogic  System 


State  regulation  (OAC) 


1501:13-4-05(H)(1)(a)  ... 
1501.13-^M)5(H)(1)(b)... 
1501:13-4-05(H){1)(c)  ... 
1501:13-^t-05(H)(2)(c)  ... 
1501:ia-4-05(H){3)(a)  ... 
1501:13-4-05(H)(3)(c)  ... 

1501:13-4-05(H)(6)  

1501:13-4-12(E) 

1501:13-4(H)(1)(a) 

150:13-4-14{H)(1)(b) 

1501:1 3-4-1 4(H)(1)(c)  .... 
1501:13-4-14(H)(2)(c)  .... 
1501:13-4-14(H)(3)(a)..., 
1501: 13-4-1 4(H)(3)(c)  .... 

1501:13-4-14(H)(6)  

1501:13-7-05(A)(2)(a)(iv) 
1501:13-9-04(H)(1)(a)  .... 
1501:13-9-04(H)(1)(c)(i)  . 
1501:13-9-04(H)(1)(c)(ii) 
1501:13-9-04(H)(1)(d)  .... 
1501:13-9-04(H)(1)(e)(i) 
1501:13-9-04(H)(1)(h)(iii) 
1501:13-9-O4(H)(1)(k)  .... 


Federal  counterpart  (30 
CFR) 


780.25(a) 

780.25(a)(2) 

780.25(a)(3) 

780.25(c)(3) 

780.25(c) 

78d.25(c)(2) 

780.25(f) 

785.16(a) 

784.16(a) 

784.16(a)(2) 

784.16(a)(3) 

784.16(c)(3) 

784.16(c) 

784.16(c)(2) 

784.16(f) 

800.40(a)(3) 

81 6/81 7.49(a)(1) 

816/817.49(a)(4)(i) 

816/817.49(a)(4)(ii) 

81 6/8 17.49(a)(5) 

816/817.49(a)(6)(i) 

816/817.49(a)(ii)(A) 

816/817.49(a)(12) 


B.  Regulations  That  Ohio  Removed 
From  the  Ohio  Administrative  Code 
(OAC) 

Ohio  proposed  to  remove  OAC 
1 501 :  13-9-04(G)(3}(b)— Sedimentation 
Ponds.  We  are  approving  the  deletion 
because  Ohio  addLresses  these 
requirements  at  OAC  1501:1 3-9- 
04(H)(1)(h).  We  find  that  this  change 
does  not  make  the  Ohio  program  less 
effective  than  the  Federal  regulations. 

C.  Revisions  to  Ohio's  Regulations  That 
Are  Not  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Ohio  proposed  to  add  section  OAC 
1501:13-4-12(F)(4)(e)  to  prohibit  a 
decrease  in  the  aggregate  total  prime 
farmland  acreage  from  that  which 
existed  prior  to  mining.  Any 
constructed  permanent  water  bodies 
must  be  located  within  the  post- 
reclamation  non-prime  farmland 
portions  of  the  permit  area.  If  the  prime 
farmland  acreage  is  to  be  restored  in  a 
location  other  than  the  premining 
location,  Ohio  must  approve  the 
relocation.  The  permittee  must  obtain 
the  consent  of  all  affected  landowners. 
We  approve  the  provisions  of  this 
section  because  they  are  no  less 
effective  than  30  CFR  785.17(e)(5). 

Ohio  proposed  to  revise  0A([: 
1501:13-7-05(A)(2)(c)(ii)  to  require  that 
the  request  for  the  approval  of 
reclamation  phase  III  includes  yield 
data  for  those  acres  reclaimed  as  pasture 
or  grazing  land,  if  appropriate.  While 
the  Federal  regulations  at  30  CFR  800.40 
do  not  include  this  specific 


requirement,  we  are  approving  the 
revision  as  it  is  not  inconsistent  with 
the  Federal  regulations. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  solicited  public  comments  and 
provided  an  opportunity  for  a  pubhc 
hearing  on  the  proposed  amendment. 
Because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
no  hearing  was  held.  Two  public 
comments  were  received.  One 
commenter  requested  a  copy  of  the 
specific  language  being  proposed  at 
OAC  1501:13-4-12(E).  He  also 
suggested  that  OAC  1501:13-9-^(H) 
include  a  notification  of  MSHA 
provision.  We  note  that  the  Federal 
regulations  at  30  816/81 7.49(a)(9)  do  not 
have  this  requirement.  The  second 
commenter  questioned  the  15-day 
comment  period.  She  thought  30  days 
was  required.  We  note  that  the  shorter 
comment  period  appeared  in  the  second 
Federal  Register  notice  which  re- 
opened the  comment  period.  30  CFR 
732.17(h){3)  provides  for  a  15-day 
comment  period  under  certain 
circumstances.  The  commenter  also 
submitted  a  list  of  questions  which 
generally  addressed  the  effects  of  the 
proposed  amendment  on  the  landowner, 
industry,  and  the  community  at  large. 
We  note  that  amendments  are  reviewed 
based  on  consistency  with  the  Federal 
regulations  and  accordance  with  the 
provisions  of  SMCRA.  As  discussed  in 
Section  V  above,  Ohio's  proposed 


amendment  is  approved  because  it 
meets  those  standards. 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i), 
we  solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Ohio  program.  The 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  and  the 
Department  of  the  Army,  Army  Corps  of 
Engineers,  both  concurred  without 
comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.1 7(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  Ohio  proposed 
to  make  in  its  amendment  pertains  to  air 
or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
concurrence  with  the  proposed 
amendment.  EPA  did  not  respond  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  proposed  amendment  as 
submitted  by  Ohio  on  December  30, 
1997  and  revised  on  June  2, 1998  and 


VI.  Proceduri 

Executive  Ori 

I  This  rule  is 
the  Office  of : 
(OMB)  under 
(Regulatory  P 

Executive  On 


December  30. 


[FR  Doc.  98-3: 
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DEPARTMEI 

Office  of  Su 
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30  CFR  Part 

I 
I 

[8PATS  No.  U 
Utah  Regula 

agency:  Offi 
Reclamation 
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September  4, 1998.  We  approve  the 
rules  that  Ohio  proposed  with  the 
provision  that  they  be  hilly  placed  in 
force  in  identical  form  to  the  rules 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  935  which  codifies  decisions 
concerning  the  Ohio  program.  We  are 
making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encouTi^e  Ohio  to  bring  its  program  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

1  This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  si>ecific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
526DM.  This  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  hiterior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  wdll  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 


implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subiects  in  30  CFR  935 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  November  13.  1998. 

Allen  D.  Klein, 

Assistant  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  93&-OHK) 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  935.1 5    Approval  of  Ohio  regulatory 
program  amandments. 


Oiiginal  amendment  submis- 
sion date 


Date  of  final  publication 


CitatiofVdescription 


December  30,  1997  December  4,  1998  OAC  1501:13-4-05,  1501:13-4-12. 

04. 


1501:13-4-14.  1501:  13-7-05,  1501:13-9- 


ertains  to  air 


[FR  Doc.  98-32349  Filed  12-3-98;  8:45  am) 
MLUNG  CODE  4310-OS-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

[8PATS  No.  UT-039-FOR] 
Utah  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  docvunent  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  (63  FR  63608)  on 
November  16,  1998.  The  final  rule 
removed  a  required  amendment 
imposed  by  the  Director  of  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  resulting  from 
OSM's  review  of  a  previous  amendment 
to  the  Utah  Code.  The  November  16, 
1998,  final  rule  removed  the  last 
required  amendment  placed  on  Utah  at 
30  CFR  944.16,  but  inadvertently 
omitted  removing  the  introductory  text 


of  §  944.16.  This  correction  rectifies  that 
error  by  removing  and  reserving  all  of 
§94^.16. 

EFFECTIVE  DATE:  December  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Trelease,  (202)  208-2783. 

Correction  of  Publication 

In  final  rule  FR  Doc.  98-30547.  on 
page  63  FR  63611  in  the  Federal 
Register  issue  of  November  16,  1998, 
make  the  following  correction: 

In  the  first  colunm,  §  944.16  should 
read,  "Section  944.16  is  removed  and 
resexved." 
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Dated:  December  1,  1998. 
Richard  G.  Bryson, 
Acting  Assistant  Director 
[FR  Doc.  98-32348  Filed  12-3-98;  8:45  am) 
BILLING  COOE  431(MI6-M 


ENVIRONMENTAL  PHOTECTIOM 
AGENCY 

40  CFR  Part  63 

[AD-fRL-6192-8] 

RIN2060-AC28 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethytone 
Oxid*  Commercial  Sterilization  and 
Fumifation  Operations 

AGENCY:  Environmental  Protectiwi 
Agency  (EPA). 

ACnoW:  Interim  final  rule. 


SUMMARY:  Today's  action  suspends  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethylene 
Oxide  Commercial  Sterilization  and 
Fumigation  Operations  (EO  NESHAP) 
requirements  for  chamber  exhaust  and 
aeration  room  vents.  The  suspension 
allows  affected  sources  subject  to  the  EO 
NESHAP  to  defer  compliance  with  the 
NESHAP  requirements  for  chamber 
exhaust  and  aeration  room  vents  for  one 
year  imtil  December  6,  1999.  This 
suspension  does  not  affect  the 
requirement  for  sources  subject  to  the 
EO  NESHAP  to  comply  with  provisions 
for  sterilizer  vents  by  December  6,  1998. 
This  action  does  not  change  the  level  of 
the  standards  or  the  intent  of  the 
NESHAP  promulgated  in  1994. 

DATES:  This  action  is  effective  December 
4,  1998. 

Conunents  may  be  submitted  until 
January  4,  1999. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Docket  address  which 
follows.  Docket  No.  A-88-03,  category 
VIII  Amendments,  containing 
information  considered  by  the  EPA  in 
developing  this  rule,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  except  for  Federal 
holidays,  at  the  EPA's  Air  and  RadiaUon 
Docket  and  Information  Center,  room 
M1500,  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying.  This  docket  also 
contains  information  considered  by  the 
EPA  in  proposing  and  promulgating  the 
original  EO  NESHAP. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  applicability 
and  rule  determinations,  contact  the 


appropriate  EPA  regional  or  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  representative: 
Region  I:  Susan  Lancey,  Air  Programs 
Enforcement  Office  Chief,  U.S.  EPA, 
Region  I,  JFK  Federal  Building  (SEA), 
Boston,  MA  02203-2211,  PH:  (617) 
565-3587  Fax:  (617)  565-4940 
Region  II:  Umesh  Dholakia,  Air 
Compliance  Branch  Chief,  U.S.  EPA, 
Region  II,  290  Broadway,  New  York, 
NY  10007-1866,  PH:  (212)  637^023, 
Fax:  (212) 637-3901 
Region  III:  Dianne  Walker,  U.S.  EPA. 
Region  III  (3AT12),  841  Chestnut 
Building,  Philadelphia,  PA  19107,  PH: 
(215)  566-3297.  Fax  number  (215) 
566-2114 
Region  IV:  Lee  Page.  U.S.  EPA.  Region 
IV  (AR-4).  100  Alabama  Street.  SW. 
Atlanta,  GA  30303-3104,  PH:  (404) 
562-9131.  Fax:  (404)  562-9095 
Region  V:  Bruce  Vainer  (AE-17J),  U.S. 
EPA,  Region  V,  77  W.  Jackson  Blvd., 
Chicago.  IL  60604.  PH:  (312)  886- 
6793.  Fax:  (312)  353-8289 
Region  VI:  Robert  Todd  (6PD-R).  U.S. 
EPA.  Region  VI  (6PD-R).  1445  Ross 
Avenue.  Suite  700,  Dallas,  TX  75202- 
2733,  PH:  (214)  665-2156,  Fax:  (214) 
665-7263 
Region  VII:  Richard  Tripp,  U.S.  EPA, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  PH:  (913)  551- 
7566  Fax:  (913)  551-7065 
Region  VIII:  Victoria  Parker-Christensen, 
U.S.  EPA,  Region  VIII  (8P2-A),  999 
18th  Street,  Suite  500,  Denver,  CO 
80202-2405,  PH:  (303)  312-6441,  F.-x: 
(303) 312-6064 
Region  IX:  Mae  Wang,  U.S.  EPA,  Region 
IX  (Air-4),  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  PH:  (415)  744- 
1200  Fax:  (415) 744-1076 
Region  X:  Andrea  Wullenweber.  Office 
of  Air  Quality  (OAQ-107).  U.S.  EPA. 
Region  X.  1200  Sixth  Avenue,  Seattle, 
WA  98101-9797,  PH:  (206)  553-8760 
Fax:  (206)  553-0110 
OECA:  Charhe  Garlow,  U.S.  EPA,  OECA 
(2242A),  401  M  Street,  SW, 
Washington.  DC  20460,  PH:  (202) 
564-1088,  Fax:  (202)  564-0068. 
For  information  concerning  the 
analyses  performed  in  developing  this 
interim  final  rule,  contact  Mr.  David 
Markwordt,  Policy,  Planning  and 
Standards  Group,  Emission  Standards 
Division  (MI>-13),  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA, 
Research  Triangle  Park,  NC  27711.  PH: 
(919) 541-0837  Fax:  (919) 541-0942. 
For  information  concerning  the  accident 
investigations,  contact  Mr.  Craig 
Matthiessen,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(5101).  Office  of  Solid  Waste  and 
Emergency  Response.  U.S.  EPA,  401  M 


Street,  SW,  Washington,  DC  20460.  PH: 
(202)  260-9781  Fax:  (202)  260  0927. 

SUPPLEMENTARY  INFORMATION: 

Electavnic  Access 

An  electronic  version  of  this  rule  is 
available  for  downloading  from  the  EPA 
Technology  Transfer  Network  (TTN)  at 
"http://www.epa.gov/ttn/oarpg/ 
ramain.html."  For  assistance  in 
dowrnloading  files,  call  the  TTN  Help 
line  at  (919)  541-5384. 

Regulated  Entities 

Regulated  categories  and  entities 
include: 

Table  1  .—Regulated  Categories 
AND  Entities 


Entity  category 

Description/SIC  code 

Industrial 

Medical  suppliers/3841. 

3842. 

Pharmaceuticals/2834, 

5122,2831.  2833. 

Spice  manufactures/2099 

5149.2034,2035, 

2046. 

Contract  Sterilizers/7399, 

7218,8091. 

Federal  Govern- 

Not Affected. 

ment 

State/Local/Tribal 

Not  Affected. 

Gov 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  regulated 
by  the  NESHAP  addressed  in  this 
interim  final  rule.  If  you  have  questions 
regarding  the  applicability  of  the 
NESHAP  addressed  in  this  interim  final 
rule  to  a  particular  entity,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  section. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background  and  Summary  of  Action 

II.  Summary  of  and  Rationale  for  Suspension 

of  Chamber  Exhaust  and  Aeration  Room 
Vent  Requirements 

III.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866— Regulatory 
Planning  and  Review 

C.  Unfunded  Mandates  Reform  Act 

D.  Regulatory  Flexibility  Act    - 

E.  Executive  Order  13045— Protection  of 
Children  From  Enviroiunental  Health 
Risks  and  Safety  Risks 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  12875— Enhancing  the 
Intergovernmental  Partnerships 

H.  Executive  Order  13084 — Consultation 
and  CoordinaUon  With  Indian  Tribal 
Governments 

I.  Submission  to  Congress  and  the 
Comptroller  General 

J.  Petitions  for  Judicial  Review 


I.  Backgrouni 

On  Decemb 
the  EPA  pron 
which  regulal 
oxide  from  n( 
commercial  s 
operations  us 
pet  year.  The 
entities  affect 
the  sources  d 
That  provisio 
operations  us 
sterilant  and 
of  medical  eq 
in  miscellane 
fumigation  oj 
area  sources, 
is  not  intend( 
rather,  to  pro 
interested  in 
To  determine 
affected  by  tc 
carefully  exa 
criteria  in  40 
explanation  ] 
If  you  have  q 
applicability 
particular  en 
appropriate  i 
preceding  FO 
CONTACT  sect 
In  July  199 
reports  of  ex] 
sterilization ; 
EPA  subsequ 
NESHAP  for 
1998  to  prov 
appropriate  i 
the  cause  of  i 
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X:  20460.  PH: 
I  260  0927. 


3tion/SIC  code 

uppliers/3841, 

Ji;ticals/2834, 
831.  2833. 
nufactures/2099, 
034,  2035. 


if  Action 

for  Suspension 

deration  Room 


'rotection  of 
intal  Health 


Consultation 
iian  Tribal 


I.  Background  and  Summary  of  Action 

On  December  6. 1994  (59  PR  62585), 
the  EPA  promulgated  the  EO  NESHAP 
which  regulates  emissions  of  ethylene 
oxide  from  new  and  existing 
commercial  sterilization  and  fumigation 
operations  using  one  ton  or  more  of  EO 
pet  year.  The  regulated  category  and 
entities  affected  by  today's  action  are 
the  sources  described  in  40  CFR  63.360. 
That  provision  includes  commercial 
operations  using  ethylene  oxide  as  a 
sterilant  and  fumigant  in  the  production 
of  medical  equipment  and  supplies,  and 
in  miscellaneous  sterilization  and 
fumigation  operations  at  both  major  and 
area  sources.  Note  that  this  description 
is  not  intended  to  be  exhaustive  but. 
rather,  to  provide  a  guide  for  readers 
interested  in  this  compUance  extension. 
To  determine  whether  your  facility  is 
affiected  by  today's  action,  you  should 
carefully  examine  the  applicability 
criteria  in  40  CFR  63.360  and  the 
explanation  provided  in  this  document. 
If  you  have  questions  about  the 
applicability  of  today's  action  to  a 
particular  entity,  consult  the 
appropriate  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  July  1997,  the  Agency  learned  of 
reports  of  explosions  at  ethylene  oxide 
sterilization  and  fumigation  facilities. 
EPA  subsequently  suspended  the  EO 
NESHAP  for  one  year  imtil  December  6, 
1998  to  provide  time  to  determine  the 
appropriate  action  necessary  to  mitigate 
the  cause  of  the  explosions.  62  PR  64736 

n.  Summary  of  and  Rationale  for 
Suspension  of  Chamber  Exhaust  and 
Aeration  Room  Vent  RequiremenlB 

As  noted  above,  in  July  1997.  the 
Agency  learned  of  reports  of  explosions 
at  ethylene  oxide  facilities.  Several  of 
these  explosions  occurred  at  facilities 
subject  to  the  EO  NESHAP.  The  Agency 
immediately  began  conducting  a 
preliminary  investigation  to  determine 
if  the  emission  control  equipment 
mandated  by  40  CFR  part  63,  Subpart  O 
was  in  any  way  associated  with  the 
cause  of  the  problems  at  these  facilities. 
The  Agency,  on  December  9, 1997. 
wishing  to  adopt  a  cautious  approach  in 
order  to  assure  pubUc  and  worker 
safety,  published  in  the  Federal  Register 
an  interim  final  rule  suspending  40  CFR 
Part  63,  Subpart  O.  62  FR  64736.  Since 
pubhcation  of  the  December  9,  1997 
rule,  both  EPA  and  industry  have 
continued  to  investigate  the  cause  of  the 
accidents. 

In  a  June  2, 1998  letter  to  the  Agency, 
the  Ethylene  Oxide  SteriUzation 
Association  (EOSA)  recommended, 
"additional  time  to  consider  safe  and 


economical  control,  installation, 
operation  and  maintenance  alternatives 
applicable  to  aeration  and  chamber 
exhaust  (backvent)  emissions  .  .  .  "(see 
Docket  No.  A-68-03.  Item  No.  VIII-D- 
2).  The  Health  Industries  Manufacturers 
Association  (HIMA)  reviewed  the 
recommendation.  EOSA  and  HIMA 
membership  represent  most  of  the 
ethylene  oxide  steriUzation  and 
fumigation  industry.  EOSA  "concluded 
that  the  oxidizer  systems  had  riot  been 
properly  integrated  with  traditional  EtO 
sterilization  process  operations,  that  is. 
installation,  operation  and  maintenance 
issues  had  not  been  sufficiently 
addressed  by  sterilizer  operators." 
EOSA  also  concluded  that  "improperly 
overfeeding  the  oxidizer  system  from 
the  chamber  backvent  was  the  primary 
safety  cQncem." 

The  Agency  also  conducted  an 
independent  investigation  of  the 
accidents  and  reviewed  reports 
prepared  by  EPA  Regional  Offices  and 
by  EOSA  member  steriUzation 
companies  and.  based  on  that 
investigation  and  review,  concurred 
with  the  industry  conclusion  and 
recommendation  quoted  above  (see 
Docket  No.  A-88-03,  Item  No.  VIII-B- 
1).  The  Agency  agrees  that,  in  the  cases 
where  explosions  occiured,  the  catalytic 
oxidizer  units  were  overfed  with 
ethylene  oxide  in  concentrations  above 
the  safe  operations  Umit  due  to 
abnormal  activation  of  the  chamber 
exhaust  (backvent).  Normally.  EO  rich 
effluent  drawn  (vented)  from  the 
sterilizer  chamber  at  low  flow  is 
metered  or  mechanically  restricted  and 
diluted  with  air  to  prevent  high 
concentrations  of  EO  from  entering  the 
emissions  control  unit.  The  much 
greater  backvent  or  chamber  exhaust 
flow,  often  in  combination  with  aeration 
room  exhaust,  generally  is  not  restricted 
or  diluted  before  entering  the  emissions 
control  imit.  Aeration  room 
concentrations  typically  are  well  below 
the  lower  flammability  limit  for  EO  and 
the  backvent  is  supposed  to  be  activated 
only  when  an  extremely  low 
concentration  of  EO  is  present  in  the 
chamber  during  loading/imloading  of 
products.  Although  all  units  functioned 
as  intended,  the  abnormal  activation  of 
the  backvent  at  high  EO  concentrations 
in  the  sterilization  chamber  led  to  the 
explosions.  The  Agency  also  concludes 
main  vent  emissions  routed  through  the 
vacuum  pump  played  no  role  in  the 
explosions. 

The  Agency  also  concludes  that  any 
emissions  control  technology  necessary 
to  comply  with  this  rule  needs  to  be 
properly  integrated  into  the  sterilization 
system  and  operations,  and  must  refle.t 
the  full  range  of  normal  and  abnormal 


conditions  that  may  occur. 
Investigations  and  safety  reviews, 
conducted  independently  by  EPA  and 
EOSA  members,  confirmed  that,  as 
currently  designed  and  operated,  there 
still  is  a  possibiUty  that  backvents  could 
be  activated  while  high  EO 
concentrations  are  present  in  the 
sterilization  chamber.  Consequently, 
sterilization  chamber  operators  will 
need  to  further  evaluate  the  integration 
of  the  emission  control  technology  with 
sterilizer  operation  to  ensure  prevention 
of  futiu«  explosions.  Total  system  safety 
issues  can  be  addressed  by  conducting 
a  comprehensive  process  hazard 
analysis  (PHA)  for  each  sterilizer 
process  and  developing  and  instituting 
safeguards  that  address  these  hazards. 
Additional  time  is  required  to  complete 
these  analyses  and  install  safeguards. 

In  this  matter,  the  Agency  wishes  to 
err,  if  at  all.  on  the  side  of  safety. 
Accordingly,  the  Agency  is  today 
suspending  the  EO  NESHAP  emission 
limitation  requirements  in  40  CFR  Part 
63,  Subpart  O,  for  chamber  exhaust  and 
aeration  room  vents,  as  those  emission 
points  are  defined  at  40  CFR  63.361,  for 
one  year,  until  December  6.  1999, 
pursuant  to  EPA's  general  rulemaking 
authority  under  CAA  Section  301(a),  42 
U.S.C.  7601(a).  Sources  must  comply 
with  the  EO  NESHAP  emission 
limitation  requirements  in  40  CFR  part 
63,  Subpart  O,  for  sterilization  chamber 
vents,  as  those  emission  points  are 
defined  at  40  CFR  63.361  by  December 
6, 1998  because  EPA  has  determined 
that  they  do  not  pose  a  safety  concern. 

CAA  Section  301(a)  grants  the 
Administrator  of  the  EPA  the  authority 
"to  prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act."  Given  the  unique 
circumstances  and  uncertainty 
surrpunding  the  EO  NESHAP,  as 
desQibed  in  this  document.  EPA 
believes  that  it  is  necessary  to  further 
suspend  this  rule's  requirements  for 
chamber  exhaust  and  aeration  room 
vent  for  the  safety  of  the  pubhc  and 
workers  in  and  around  EO  facilities.  As 
EOSA's  and  EPA's  investigations  have 
shown,  the  control  requirements  of  the 
EO  NESHAP  for  chamber  exhaust  and 
aeration  room  vents  continue  to  pose 
potential  problems  for  which  solutions 
are  being  developed.  These  solutions 
include  the  redesign  of  control  systems 
to  prevent  the  overfeeding  of  EO  in 
concentrations  above  safe  operating 
Limits.  The  EOSA  is  also  exploring  an 
alternative  control  strategy  for  back  draft 
vent  emissions.  This  control  approach 
does  not  require  an  abatement  device 
thus  completely  eUminating  the 
possibility  of  overfeeding  (see  Docket 
No.  A-88-03.  Items  No.Vm-D-2  &  6). 
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The  further  extension  provided  in  this 
document  allows  time  for  those 
solutions  to  be  perfected  and  finalized. 
This  action  is  consistent  with  the 
objectives  of  the  Clean  Air  Act  as  stated 
in  SecUon  101(b),  42  U.S.C.  7401(b). 
"The  purposes  of  this  sub  chapter  are 
...  to  promote  the  public  health  and 
welfare  and  the  productive  capacity  of 
itspojjulation.  ..." 

The  original  EO  NESHAP  and  today's 
action  are  promulgated  pursuant  to  CAA 
Section  307(d),  42  U.S.C.  7607(d), 
which  requires  that  any  rule  subject  to 
that  section  be  issued  only  after  the 
public  has  received  notice  of,  and  an 
opportimity  to  conunent  on,  the  rule. 
However,  Section  307(d)(1)  exempts 
from  those  requirements  any  rule  for 
which  the  Agency  finds  imder  the 
Administrative  Procediu*  Act,  5  U.S.C. 
553(b),  that  providing  prior  notice-and- 
comment  would  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

EPA  believes  the  circumstances 
presented  here  provide  good  cause  to 
take  this  action  without  prior  notice- 
and-conunent.  EPA  finds  that  providing 
prior  notice-and-comment  would  be 
impracticable  and  contrary  to  the  public 
interest  based  on  the  potential  ongoing 
danger  to  pubhc  and  worker  safety 
posed  by  the  recent  incidents  at 
ethylene  oxide  facilities.  There  is 
simply  not  enough  time  to  provide 
notice-and-comment  procedures  before 
the  current  compliance  date  of 
December  6, 1998  arrives,  and  until  the 
compliance  date  is  extended,  sources 
are  faced  with  having  to  install  control 
equipment  in  time  to  meet  the  current 
compliance  date.  Only  by  omitting 
notice-and-comment  fi-om  this  action 
can  EPA  provide  sources  affected  by  the 
EO  NESHAP  vdth  timely  legal  reUef 
from  the  current  compliance  date,  while 
EPA  investigates  the  situation. 
Consequently,  this  action  is  being 
promulgated  v«thout  prior  notice-and- 
conmient  as  provided  for  in  CAA 
Section  307(b)(1)  and  is  effective 
December  4,  1998  as  provided  for  in 
CAA  Section  112(d)(10). 

Nonetheless,  EPA  is  providing  30 
days  for  submission  of  public 
comments.  EPA  will  consider  all  written 
comments  submitted  in  the  allotted  time 
period  to  determine  if  any  change  to  this 
action  is  necessary. 

In  suspending  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  room  vents,  the  Administrator 
wishes  to  remind  the  public  and  the 
regulated  community  that  the  role  of  the 
EPA  has  been  and  continues  to  be 
protection  of  public  health  and  the 
environment  in  a  way  that  is  consistent 
with  safety  concerns. 


m.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  EO  NESHAP  were 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB).  A 
copy  of  this  Information  Collection 
Request  (ICR)  document  (OMB  control 
number  2060-0283)  may  be  obtained 
from  Ms.  Sandy  Farmer,  Information 
Policy  Branch  (2136);  U.S.  EPA;  401  M 
Street,  SW,  Washington,  DC  20460,  or 
by  calling  (202)  260-2740. 

Today's  action  has  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  Today's  action  merely 
suspends  the  EO  NESHAP  requirements 
for  chamber  exhaust  and  aeration  room 
vents  for  one  year.  This  change  does  not 
impose  new  requirements. 
Consequently,  the  ICR  has  not  been 
revised. 

B.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  OMB  on  the  basis  of  the 
requirements  of  the  Executive  Order  in 
addition  to  its  normal  review 
requirements.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Today's  action  does  not  fall  within 
any  of  the  four  categories  described 
above.  Instead,  it  reduces  the  burden  on 
certain  sources  by  temporarily 
suspending  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  vents.  Consequently,  under 
Executive  Order  12866,  this  action  is 
not  a  "significant  regulatory  action"  and 
is,  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 


C.  Unfunded  Mandates  Reform  Act 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objects  of  the  rule.  The 
provisions  of  Section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  rMulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Instead,  this  rule 
provides  additional  time  to  comply  with 
some  requirements  of  the  EO  NESHAP. 
Because  the  rule  is  not  expected  to 
result  in  the  expenditiue  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  $100  million  or  more  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  effective,  or  least 
burdensome  alternative.  Because  small 
governments  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  the 
Agency  is  not  required  to  develop  a  plan 
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with  regard  to  small  governments.  For 
the  reasons  stated  above,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  section. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(or  RFA),  PubUc  Law  96-354,  whenever 
an  Agency  pubUshes  any  proposed  or 
final  rule  in  the  Federal  Register,  it 
must,  except  under  certain 
circumstances,  prepare  a  Regulatory 
Flexibihty  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions).  That 
analysis  is  not  necessary  if  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA  beUeves  that  there  will  be  Uttle 
or  no  adverse  impact  on  any  small 
entities  as  a  result  of  the  promulgation 
of  this  rule  because,  rather  than 
imposing  additional  requirements,  this 
rule  provides  additional  time  to  comply 
vrith  parts  of  the  EO  NESHAP.  Because 
the  impacts  are  anticipated  to  be 
insignificant  or  beneficial,  pursuant  to 
the  provisions  of  5  U.S.C.  605(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  an  RFA  is  not  required. 

E.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that  (1)  OMB 
determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  EPA  determines 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  aspects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  interim  final  rule  is  not  subject 
to  the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 


F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  requires  federal  agencies  to 
evaluate  existing  technical  standards 
when  developing  new  regulations.  To 
comply  with  the  NTTAA,  EPA  must 
consider  and  use  "voluntary  consensus 
standards"  (VCS)  if  available  and 
applicable  when  developing  programs 
and  policies  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwrise  impractical. 

The  EPA  believes  that  the  use  of  VCS 
in  this  interim  final  rule  is  impractical. 
The  suspension  of  the  EO  NESHAP 
requirements  for  chamber  exhaust  and 
aeration  room  vents  is  merely  a 
procedural  action  that  does  not  require 
sources  to  take  substantive  steps  that 
lend  themselves  to  VCS. 

G.  Executive  Order  12875 — Enhancing 
the  Intergovernmental  Partnership 

Under  ExecuUve  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliemce 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Rather,  the  rule  temporarily  suspends 
certain  regulatory  requirements. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

H.  Executive  Order  13084 — 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costj  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  rule 
imposes  no  enforceable  duties  on  these 
entities.  Rather,  the  rule  temporarily 
suspends  certain  regulatory 
requirements.  Accordingly,  the 
requirements  of  section  3fb)  of 
Executive  Order  13064  do  not  apply  to 
this  rule. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  tlxe  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
canaot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TWs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
wrill  be  effective  December  4,  1998. 

/.  Potitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  (Act),  judicial  review  of  this 
final  action  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
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Appeals  for  the  District  of  Columbia 
Circuit  witliin  60  days  of  today's 
publication  of  this  interim  final  rule. 
Under  Section  307(b)(2)  of  the  Act,  the 
actions  taken  in  today's  document  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

List  of  Subjects  in  40  CFR  Pari  63 

Environmental  protection.  Air 
pollution  control.  Ethylene  oxide 
sterilization,  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  18,  1998. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  6»-{AMENDE0] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — [Amended] 

2.  Section  63.360  is  amended  by 
revising  paragraphs  (g)(1),  (g)(2),  and 
(g)(3)  and  adding  paragraphs  (g)(4), 
(g)(5),  and  (g)(6)  to  read  as  follows: 

$63,360    Applicability. 

*         •         »         «         • 

(g)*   •   * 

(1)  All  sterilization  chamber  vents 
subject  to  the  emissions  standards  in 
§  63.362  with  an  initial  startup  date 
before  December  6, 1998,  no  later  than 
December  6,  1998. 

(2)  All  sterilization  chamber  vents 
subject  to  the  emissions  standards  in 

§  63.362  with  an  initial  startup  date  on 
or  after  December  6, 1998,  immediately 
upon  initial  startup  of  the  source. 

(3)  All  sterilization  chamber  vents  at 
sources  using  less  than  1  ton  of  ethylene 
oxide  that  increase  their  ethylene  oxide 
usage  after  December  6, 1998  such  that 
the  sterilization  chamber  vent  becomes 
subject  to  the  emissions  standards  in 

§  63.362(c),  immediately  upon  becoming 
subject  to  the  emission  standards. 

(4)  All  aeration  room  and  chamber 
exhaust  vents  subject  to  the  emissions 
standards  in  §  63.362  with  an  initial 
startup  date  before  December  6,  1999, 
no  later  than  December  6,  1999. 

(5)  All  aeration  room  and  chamber 
exhaust  vents  subject  to  the  emissions 
standards  in  §  63.362  with  an  initial 
startup  on  or  after  December  6, 1999, 
immediately  upon  initial  startup  of  the 
soiut». 

(6)  All  aeration  room  and  chamber 
exhaust  vents  at  sources  using  less  than 


10  tons  of  ethylene  oxide  that  increase 
their  ethylene  oxide  usage  after 
December  6. 1999  such  that  the  aeration 
room  and  chamber  exhaust  vents 
become  subject  to  the  emissions 
standards  in  §63. 362(d)  and  §  63.362(e), 
immediately  upon  becoming  subject  to 
the  emission  standards. 

[FR  Doc.  98-31396  Filed  12-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300757;  FRL-6044-5] 
RIN  2070-AB78 

Thiabendazole;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
fungicide  thiabendazole  and  its 
metabolites  in  or  on  lentils  at  0.1  part 
per  million  (ppm)  for  an  additional  18- 
month  period,  to  April  30,  2000.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
lentils.  Section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  estabhsh  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  December  4.  1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  February 
2,  1999. 

ADDRESSES:  Written  objections  and 
hetiring  requests,  identified  by  the 
docket  control  number  [OPP-300757], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300757],  must  also  be  submitted  to: 


Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hwry.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  or  ASCU  file 
format.  All  copies  of  electronic 
objections  and  hearing  requests  must  be 
identified  by  the  docket  control  number 
(OPP-300757].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Copies  of 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  267, 
CM  2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)  308-9356;  e- 
mail:beard. an  drea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  February  25.  1998 
(63  FR  9435)  (FRI^5767-6).  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA. 
21  U.S.C.  346a(e)  and  (1)(6).  it 
established  a  time-limited  tolerance  for 
the  residues  of  thiabendazole  and  its 
metabolites  in  or  on  lentils  at  0.1  ppm. 
with  an  expiration  date  of  October  31. 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  FIFRA.  Such 
tolerances  can  be  estabhshed  without 
providing  notice  or  period  for  pubUc 
comment. 

EPA  received  requests  to  extend  the 
use  of  thiabendazole  on  lentils  for  this 
year's  growing  season  due  to  the 
situation  remaining  an  emergency.  The 
Apphcants  (Idaho.  Washington,  and 
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North  Dakota)  state  that  the  ascochyta 
blight  fungus  has  only  occurred  in  the 
United  States  in  recent  years,  and 
presently  available  fungicides  do  not 
adequately  control  its  spread  in  lentils, 
to  prevent  significant  economic  loss. 
Additionally,  a  recently-discovered 
sexually-reproducing  strain  is  of  even 
greater  concern,  as  this  sexual  stage 
releases  spores,  capable  of  traveling  long 
distances  on  the  wind.  This  disease  was 
initially  of  isolated  occurrence  in  the 
U.S.  imtil  the  last  several  years.  The 
sexual  strain  has  potential  to  lead  to 
significant  widespread  infection  of 
lentils,  and  without  the  requested  use  of 
thiabendazole  to  control  this  disease, 
significant  economic  losses  are 
expected.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  thiabendazole  on 
lentils  for  control  of  ascochyta  blight  in 
lentils. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  thiabendazole 
in  or  on  lentils.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  imder 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  writh  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  February  25,  1998  (63  FR  9435). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
v«ll  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  18-month  period.  Although 
this  tolerance  will  expire  and  is  revoked 
on  April  30,  2000,  imder  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  lentils  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  maimer  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earUer  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 


days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  2, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  teiking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maivner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  wdll  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
v«thout  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-300757]  (including  any 
comments  and  data  submitted 
electronically).  A  pubUc  version  of  this 
record,  including  printed,  paper 


versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  pubfic  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket^pamai  1 .  epa.  go  V . 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  vdll  place  the  paper  copies 
in  the.  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously 
established  by  EPA  imder  FFDCA 
section  408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4, 1993). 
IN  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Papenvork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
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Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
estabhshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  pubUshed  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
considtation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communitira  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressioned  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and~ 
the  Comptroller  General  of  the  United 
States  prior  to  pubfication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricuhural  conunodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  November  10,  1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§  180.242  [Amended] 

2.  In  §  180.242,  by  amending  the  entry 
for  "Lentils"  in  the  table  under 
paragraph  (b)  by  revising  the  date  "10/ 
31/98"  to  read  "4/30/00". 

(FR  Doc.  98-31966  Filed  12-3-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-000761;  FRL-6046-8] 
PIN  2070-nAB78 

Myclobutanil;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
fungicide  myclobutanil  and  its 
metabolites  in  or  on  cucurbits  at  0.3  part 
per  milhon  (ppm)  for  an  additional  18- 
month  period,  to  May  30,  2000.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
cucurbits.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 
time-hmited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  December  4,  1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA,  on  or  before  February 
2, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300761), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch.  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
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(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  number,  [OPP-300761], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  electronic 
objections  and  hearing  requests  will  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  copies  of  electronic  objections  and 
hearing  requests  must  be  identified  by 
the  docket  number  (OPP-300761].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280, 
(CM  #2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)  308-9358;  e- 
mail:  Deegan.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  January  9, 1997  (62 
FR  1284)  (FRL-5579-7),  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6),  it 
established  a  time-limited  tolerance  for 
the  residues  of  myclobutanil  and  its 
metabolites  in  or  on  cucurbits  at  0.3 
ppm,  with  an  expiration  date  that  was 
extended  until  November  30,  1998.  EPA 
established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  wall 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 


tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  myclobutanil  on  cucurbits  for  this 
year  growing  season  due  to  the 
continued  development  of  powdery 
mildew  on  cucurbit  vegetables  in 
several  states,  and  the  presumed 
development  of  resistance  in  previously 
registered  products.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
state.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  myclobutanil  on 
cucurbits  for  control  of  powdery  mildew 
in  cuciu-bits. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  myclobutanil 
in  or  on  cucurbits.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2)r  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  writh  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  January  9, 1997.  Based  on  that  data 
and  information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  vdll  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  18-month 
period.  Although  this  tolerance  will 
expire  and  is  revoked  on  May  30,  2000, 
imder  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  cucurbits  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  vnll 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 


appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  2, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rule.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
rehed  upon  by  the  requestor  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  p^  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300761 1  (including  any  comments 
and  d^ta  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Mondjay  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
P\ecords  Integrity  Branch.  Information 
Resources  and  Services  Division 
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(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  CM 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket®e  pa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  xmit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously 
established  by  EPA  under  FFDCA 
section  408(d)  in  response  to  a  petition 
sulmiitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  PR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  /n- 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  this  extension  of  an 
existing  time-limited  tolerance  that  was 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 


seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
&t)m  tolerances,  raising  tolerance  levels, 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written^ 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB. 


in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natvue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenunents.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

rv.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  November  18, 1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  371. 
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§180.443    [Amended] 

2.  In  §  180.443,  paragraph  (b).  in  the 
table,  amend  the  entry  "Curcubit 
vegetables"  by  removing  the  expiration 
date  "11/30/98"  and  adding  in  its  place 
"5/30/00". 

(FH  Doc.  98-31964  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  eSeO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-300749;  FRL-6039-6] 

40  CFR  Part  180 
RIN  2070-AB78 

Any  Edible  Food  Commodity  Used  As 
A  Pesticide;  Exemption  From  the 
Requirement  of  a  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  any  edible  food 
commodity  (except  for  peanuts,  tree 
nuts,  milk,  soybeans,  eggs,  fish, 
Crustacea,  and  wheat]  used  as  a 
pesticide,  when  applied  in  accordance 
with  good  agricultural  practices,  in  or 
on  all  food  commodities.  Any  edible 
food  commodity  used  as  a  pesticide 
under  this  exemption  must  not  be 
"adulterated  food"  as  defined  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  402  (21  U.S.C.  342). 
The  exemption  from  the  requirement  of 
a  tolerance  is  being  established  by  the 
Agency  on  its  owrn  initiative,  under  the 
FFDCA  as  Amended  by  Food  Quality 
Protection  Act  (FQPA)  of  1996. 
DATES:  This  regulation  becomes  effective 
December  4, 1998.  Written  objections 
and  requests  for  hearings  must  be 
received  by  February  2, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-3007491, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviroiunental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300749],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  EXD  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epameiil.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  IOPP-300749]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Freshteh  Toghrol,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  9th  Floor,  Crystal  Mall 
2, 1921  Jefferson  David  Highway, 
Arhngton,  VA;  (703)  308-7014,  e-mail: 
toghrol.freshteh@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  10,  1998  (62  FR 
38513)  (FRL-6016-1),  EPA  proposed, 
pursuant  to  section  408(e)  of  the 
FFDCA,  21  U.S.C.  346a(d)  to  amend  40 
CFR  180.1164  by  establishing  an 
exemption  from  the  requirement  ef  a 
tolerance  for  residues  of  any  edible  food 
commodities  (except  for  peanuts,  tree 
nuts,  milk,  soybeans,  eggs,  fish, 
Crustacea,  and  wheat)  in  or  on  all  food 
commodities,  when  appfied  in 
accordance  with  good  agricultural 
practice.  The  term  edible  food 
commodity  means  a  food  that  is  widely 
consumed  for  its  nutrient  properties. 
The  term  only  appUes  to  food  in  the 
form  it  is  sold  or  distributed  to  the 
public  for  consumption.  This  language 
has  been  added  to  the  rule  text  for  the 
sake  of  clarity.  EPA  has  excluded 
peanuts,  tree  nuts,  milk,  soybeans,  eggs, 
fish,  Crustacea,  and  wheat  from  this 
exemption  because  these  foods  or  food 
groups  have  been  identified  as  common 
allergens.  Normally,  a  person  allergic  to 
'one  of  these  foods  would  be  able  to 
avoid  the  food  because  the  food  is 
recognizable.  When  a  food  is  used  as  a 
pesticide,  however,  the  presence  of  its 


residues  on  another  food  commodity,  if 
that  occurred,  could  not  be  readily 
identified.  Therefore,  EPA  has  excluded 
these  common  allergens  from  this 
exemption. 

There  were  no  comments  received 
(exept  for  one  positive  comment  from 
Nurfam  Americas,  Inc.)  in  response  to 
the  proposed  rule.  Nurfam  Americas, 
Inc.  has  supported  the  proposed 
tolerance  exemption  for  "its  overall 
practicality,  efficiency  and  reasonable 
presiunption  of  safety.  However,  the 
proposed  exceptions  from  the 
exemption  for  peanuts,  tree  nuts,  milk, 
soybeans,  eggs,  fish.  Crustacea  and 
wheat  are  overly  conservative  and  call 
into  question  several  currently  exempt 
products."  Nurfam  Americas,  Inc.  has 
listed  several  commodities  that  are 
exempted  when  used  as  inert 
ingredients  under  40  CFR  180.1001(c), 
(d),  and  (e)  and  has  shown  concern  that 
this  proposed  rule  may  affect  the 
exemptions  from  tolerances  already  in 
effect  for  these  inert  ingredients.  This 
rule  is  for  food  used  as  active 
ingredients  only  and  will  not  affect  the 
tolenyice  exemption  for  food  used  as 
inert  ingredients,  which  {dready  are 
estabUshed  under  40  CFR  180.1001(c). 
(d),  and  (e).  The  conunenter  suggested 
including  the  excepted  foods  based  on 
a  restriction  that  the  food  was  applied 
prior  to  crop  emergence  or  when  edible 
portions  of  crops  are  not  present.  An 
exemption  for  these  foods  may  be 
appropriate  under  such  restrictions  if  it 
could  be  shown  that  no  residues  would 
be  present.  However,  examination  of 
that  issue  is  beyond  the  scope  of  the 
present  rulemaking. 

Based  on  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rule,  EPA 
establishes  an  exemption  from  tolerance 
for  residues  of  any  edible  food 
commodities  as  provided  below  in  40 
CFR  180.1164(d)  below. 

I.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(e)  as  was  provided  in  the 
old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
piocedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 
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Any  person  may,  by  February  2,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  the  ADDRESSES 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i)  or  a  request  for  a  fee 
waiver.  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issue(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
'reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  estabhshed,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  cormection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  hiformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubficly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
SiibmissioBS 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3007491  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  119  of  the  PubUc  Information  and 


Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
^      opp-docket®epainail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  in  this  unit  will  be 
kept  in  paper  form.  Accordingly,  EPA 
will  transfer  any  copies  of  objections 
and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

III.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  under  FFDCA  section  408(e). 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  fi-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28.  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govenmients.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  poHcies  on 
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matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wrill  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  2, 1998. 

Stephen  L.  Johnson, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  Section  180.1164  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  180.1 1 64    Food  and  food  by-products; 
exemption  from  the  requirement  of  a 
tolerance. 

»        »        *        «        » 

(d)  Any  edible  food  commodity 
(except  for  peanuts,  tree  nuts,  milk, 
soybeans,  eggs,  fish,  Crustacea,  and 
wheat)  used  as  a  pesticide  is  exempted 
from  the  requirement  of  a  tolerance 
when  used  in  accordance  with  good 
agricultural  practice  in  or  on  all  food 
commodities.  This  exemption  shall  not 
apply  to  any  edible  food  commodity 
that  is  adulterated  under  section  342  of 
Title  21  of  the  United  States  Code.  The 


term  edible  food  commodity  means  a 
food  that  is  widely  consumed  for  its 
nutrient  properties.  The  term  only 
applies  to  food  in  the  form  it  is  sold  or 
distributed  to  the  public  for 
consiunption. 

[FR  Doc.  9&-32073  Filed  12-3-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insiu^nce  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commiuiity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
commimity  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  Usted  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  commimity  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 


and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The'modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poUcies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calciUate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Th^  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibihty  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.§.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibiUty  analysis 
has  been  prepared. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 


67002  Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Rules  and  RegulaUons 


Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  foUows: 

PART  65-{AMENDE0] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 


Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Cmnp.,  p.  329;  E.0. 12127,  44  PR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

165.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 
Maricopa 
(FEMA  Dock- 
et No.  7256). 

Maricopa 
(FEMA  Dock- 
et No.  7256). 

Maricopa 
(FEMA  Dock- 
et No.  7256). 


Maricopa 
(FEMA  Dock- 
et No.  7256). 
California: 

Santa  Clara 
(FEMA  Dock- 
et No.  7256). 

Santa  Bartiara 
(FEMA  Dock- 
et No.  7256). 


Santa  Clara 
(FEMA  Dock- 
et No.  7256). 


Ventura  (FEMA 
Docket  No. 
7256). 

Colorado:  Rio  Blan- 
co (FEMA  Docket 
No.  7256). 

Hawaii:  Maui  Coun- 
ty (FEMA  Docket 
No.  7256). 

Nebraska:  Sarpy 
(FEMA  Docket 
No.  7256). 


New  Mexico: 
Bemalilk) 
(FEMA  Dock- 
et No.  7256). 

Bemalilk) 
(FEMA  Dock- 
et No.  7256). 


Oklahoma: 


Location 


City  of  Avondale 


Town  of  Gilbert 


Unincorporated 
Areas. 


City  of  Mesa 


City  of  Gilroy 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Town  of  Meeker 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Albuquer- 
que. 


Unincorporated 
Areas. 


Dates  and  name  of  news- 
paper wtiere  notk»  was 
published 


September  4,  1998,  Sep- 
tember 11,  1998,  Arf- 
zonia  Republic. 

August  11,  1998,  August 
18,  1998,  Gitoerrrrto- 
une. 

August  11,  1998,  August 
18,  1998,  Arizona  Ae- 
pMic. 


August  20,  1998,  August 
27,  1998,  Aruona  Re- 
public 

August  7,  1998,  August 
14,  1998,  The  Dispatch. 


August  7, 1998,  August 
14,  1998,  Santa  Bar- 
bara News  Press. 


August  7.  1998,  August 
14,  1998,  The  San 
Jose  Mercury  News. 


August  12,  1998,  August 
19,  1998,  Ventura 
County  Star. 

August  20,  1998,  August 
27,  1998,  Mee/terHer- 
ald. 

August  7,  1998,  August 
14,  -[996,  Maui  News. 


September  16,  1998, 
September  23,  1998, 
The  Papillion  Times. 


September  4,  1998,  Sep- 
tember 11,  ^998,  Albu- 
querque Journal. 

September  4,  1998,  Sep- 
tember 11.  ^998,  Albu- 
querque Journal. 


Chief  executive  offk»r  of 
community 


The  Honorable  Thomas  S.  Morales, 
Jr..  Mayor,  City  of  Avondale,  525 
North  Central  Avenue,  Avoridale, 
Arizona  85323. 

The  Honorable  Cynttwa  Dunham, 
Mayor,  Town  of  Gilbert,  1025 
South  Gilbert  Road,  Gilbert,  Ari- 
zona 85296. 

The  Honorable  Janice  K.  Brewer. 
Chaimian,  Maricopa  County. 
Board  of  Supervisors,  301  West 
Jefferson  Street.  Tenth  Fkxx, 
Phoenix,  Arizona  82003. 

The  Honorable  Wayne  Brown, 
Mayor,  City  of  Mesa,  P.O.  Box 
1466,  Mesa,  Arizona  85211. 

The  Honorable  K.A.  Mike  Gilroy, 
Mayor,  City  of  Gilroy,  7351 
Rosanna  Street  Gilroy,  California 
95020. 

The  Honorable  Gail  Marshall,  Chair- 
person, Santa  Bartiara  County, 
Board  of  Supervisors,  105  East 
Anapamu  Street  Santa  Bart>ara, 
California  93101. 

The  Horx>rable  Blanca  Alverado, 
Chairperson,  Santa  Clara  County 
Board  of  Supervisors,  70  West 
Hedding  Street  East  Wing,  Tenth 
Fkxx,  San  Jose,  California  951 10. 

The  Honorable  Judy  Mikels.  Chair- 
person, Ventura  County  Board  of 
Supervisors.  3855-F  Alamo  Street, 
Simi  Valley,  California  93063. 

The  Honorable  Bill  Dunham  Mayor, 
Town  of  Meeker,  P.O.  Box  38, 
Meeker,  Colorado  81641. 

The  Honorable  Linda  Lingle,  Mayor, 
Maui  County,  200  South  High 
Street,  Wailuku,  Maui,  Hawaii 
96793. 

The  Honorat>te  Tim  Gray,  Chaimran, 
Sarpy  County,  Board  of  Commis- 
skMiers,  County  Courthouse,  1210 
Goklen  Gate  Drive,  Suite  1118, 
Papillion,  Nebraska  68046. 

The  Honorable  Jim  Baca,  Mayor, 
City  of  Albuquerque,  P.O.  Box 
1293.  Albuquerque,  New  Mexico 
87103. 

The  Honorable  Tom  Rutherford, 
Chaimrian,  Bernalillo  County  Board 
of  Commissioners,  2400  Broadway 
Southeast  Albuquerque,  New 
Mexico  87102. 


Effective  date  of 
modification 


August  19,  1998 


July  15,  1998 


July  15,  1998 


July  20,  1998 


Community 
No. 


July  9,  1998 


July  9,  1998 


July  9.  1998 


July  13,  1998 


August  6,  1998 
July  13.  1998  ... 


August  14,  1998 


July  17,  1998 


July  17.  1998 


040038 
040044 
040037 

040048 
060340 
060331 

060337 

060413 

080151 
150003 

310190 


350002 


350001 


State  and  coun 


(Catalog  of  Fedei 
83.100,  "Flood  I 
Dated:  Novem 
Michael  J.  Anns 
Associate  Direct) 
IFR  Doc.  98-323 
BiLUNa  COOE  tns 


FEDERAL  EMI 
MANAGEMEN 

44  CFR  Part  6J 
[Docket  No.  FER 

Changes  In  Fli 
Detennlnation 

agency:  Feder 
Management  / 
ACTION:  Interin 

SUMMARY:  This 
communities  v 
base  (1%  annu 
elevations  is  a] 
scientific  or  te< 
insurance  prer 
calculated  fron 
elevations  for  i 
contents. 
DATES:  These  r 
elevations  are  i 
dates  listed  in 
Flood  Insuranc 
prior  to  this  de 
listed  commur 
From  the  dal 
publication  of 
newspaper  of  1 
person  has  nin 
request  throug 
Associate  Dire 
reconsider  the 
elevations  maj 
90-day  period. 
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et  seq.; 
1978,  3  cm, 
127,  44  FR  19367, 


3f 

Community 
No. 

1  .. 

040038 

.... 

040044 

.... 

040037 

State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modHication 

Community 
No. 

Oklahoma 

City  of  OWahoman 

August27, 1998.  Sep- 

The    Honorable     RonaU     Norick, 

August  4,  1998  .... 

405378 

(FEMA  Dock- 

City. 

tember  3, 1998,  Oa//K 

Mayor,  City  of  Oklahoma  City,  200 

et  No.  7256). 

OMahoman. 

North   Walker,   Suite   302,   Okla- 
homa City,  Oklahoma  73102. 

Tulsa  (FEMA 

City  of  Tulsa 

September  23, 1998, 

The  Honorable  M.  Susan  Savage, 

August  14.  1998  .. 

405381 

Docket  No. 

September  30, 1998, 

Mayor,  City  of  Tulsa,  City  Hall,  200 

7256). 

Tdsa  World 

CivK    Center,    Tulsa.    Oklahoma 

74103. 

Texas: 

* 

Tarrant  (FEMA 

City  of  MansfieM 

August  20, 1998,  August 

The  Honorable  Harry  David,  Mayor, 

August  4, 1998  .... 

480606 

Docket  No. 

27, 1998,  Mansfield 

City  of  MansfieM,  1305  East  Broad 

7256). 

News-Mirror. 

Street,  MansfiekJ,  Texas  76063. 

Montgomery 

Unincorporated 

August  14, 1998,  August 

The  Honorable  Alan  Sadler,  Mont- 

July 14,  1998 

480483 

(FEMA  Dock- 

Areas. 

21, 1998,  Conroe  Cou- 

gomery County  Judge,  301  North 

et  No.  7256). 

rier. 

Thompson  Street,  Suite  210.  Corv 
roe,  Texas  77301. 

McLennan 

City  of  Waco 

August  4,  1998,  August 

The  Honorable  Mntiael  D.  Morrison, 

July  9,  1998 

480461 

(FEMA  Dock- 

11,1998. WacoTrib- 

Mayor,  City  of  Waco,   P.O.   Box 

et  No.  7256). 

une-Heraki. 

2570,  Waco,  Texas  76702-2570. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  24, 1998. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  98-32300  Filed  12-3-98;  8:45  am] 
BILUNG  COOE  t71S-04-P 


FEDERAL  EMERGENCY 
lyiANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7264] 

Changes  In  Flood  Elevation 
Detennlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premiiun  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  hisurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  commimity  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 


ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
conuniuiity  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  piu^uant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 


minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commiuiity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
memagement  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poUcies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibiUty  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 
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Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 


1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  PR  19367, 
3  CFR,  1979  Comp.,  p.  376.  - 

§65.4    [Amended] 
2.  The  tables  published  under  the 


authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 
putjiished 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 

Califomia: 

Sacramento 

Unincorporated 

November  23,  1998.  No- 

The   Honorable    Ilia    Collin,    Chair- 

October 23.  1998 

060262 

Areas. 

vember  30,  1998,  Sac- 
ramento Bee. 

person,  Sacramento  County  Board 
of    Supervisors,    700    H    Street, 
Room  2450,  Sacranwnto.  Califor- 
nia 95814. 

San  Diego  

City  of  San  Diego 

November  10,  1998,  No- 
vember 17,  1998,  San 
Diego  Union-Tribune. 

The     Honorable     Susan     GoWing, 
Mayor,  City  of  San  Diego,  202  C 
Street,    11th    Floor,    San    Diego. 
Califomia  92101. 

October  19.  1998 

060295 

New  Mexico: 

Bernalillo  

City  of  AltXiquer- 

November  11.  1998,  No- 

The  Honorable   Jim   Baca,    Mayor, 

October  21,  1998 

350002 

que. 

vember  18,  1998,  Altxj- 
querque  JoumaL 

City    of   Albuquerque,    P.O.    Box 
1293,  Altxx^uerque.   New  Mexico 
87103. 

Bernalillo  

Unincorporated 

November  11,  1998,  No- 

The    Honorable    Steve     Gallegos, 

October  21.  1998 

350001 

Areas. 

vember  18,  1998,  Albu- 
querque JoumaL 

Chairman,       Bernalillo       County, 
Board    of    Commissioners,    One 
Civic  Plaza  Northeast,  10th  Floor. 

Albuquerque.  New  Mexico  87102. 

BemaJilk)  

Village  of  Corrales 

November  11,  1998,  No- 
vember 18,  ^998,  Albu- 
querque Journal. 

The  Honorable  Gary  Kanin.  Mayor. 
Village  of  Corrales,  P.O.  Box  707, 
Corrales,  New  Mexico  87048. 

October  21,  1998 

350094 

Dona  Ana 

City  of  Las  Cruces 

November  18,  1998.  No- 
vemt)er25,  1998,  The 
Sun  News. 

The    Honorable    Rubin    A.    Smith, 
Mayor,  City  of  Las  Cruces,  P.O. 
Box  20000,  Las  Cmces,  New  Mex- 
ico 88004. 

October  23.  1998 

355332 

Bernalillo  

City  of  Rio  Ran- 

November  11,  1998,  No- 

The    Honorable     John     Jennings, 

October  21,  1998 

350146 

CN3. 

vember  18,  1998,  Albu- 
querque Journal. 

Mayor,  City  of  Rio  Rancho,  3900 
Southern  Boulevard,  Rio  Rancho. 
New  Mexico  87124. 

Oklahoma 

City  of  Shawnee  .. 

September  18,  1998. 
September  25,  1998, 

The  Honorable  Chris  Harden,  Mayor, 
City  of  Shawnee,  P.O.  Box  1448, 

August  14,  1998  .. 

400178 

Texas: 

Shawnee  News-Star. 

Shawnee,  Oklahoma  74802-1448. 

Tarrant 

City  of  Dal-  wor- 

November  13,  1998.  No- 

The Honorable  Al  Taub,  Mayor,  City 

October  19,  1998 

481013 

ttiington  Gar- 

vember 20,  1998.  Fori 

of  Dahwxthington  Gardens.  2600 

dens. 

Worth  Star-Telegram. 

Roosevelt    Drive,    Dalworthington 

Gardens,  Texas  76016. 

Travis  

Unincorporated 

November  18,  1998,  No- 

The  Honorabte  Bill  Aleshire,  Travis 

October  26,  1998 

481026 

Areas. 

vemtwr  25,  1998,  Aus- 
tin American  Statesman. 

County   Judge,   P.O.    Box    1748, 
Austin.  Texas  78767-1748. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance) 

Dated:  November  24. 1998. 
Midiael  J.  Amutrong, 
Associate  Director  for  Mitigation . 
(PR  Doc.  98-32299  Filed  12-3-98;  8:45  am) 
BILUNQ  CODE  •71S-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Detenninations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 


commimities  Usted  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiues  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  efiisct  in  order  to  qualify  or 
remain  quahfied  for  participation  in  the 
National  Flood  Insimmce  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insiu«nce  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 


FOR  FURTHER  II 
Matthew  B.  M 
Study  Branch, 
500  C  Street  S 
20472,  (202)  6 
SUPPLEMENTAF 
Federal  Emerj 
makes  final  d( 
of  base  flood  e 
base  flood  ele' 
community  lis 
flood  elevatioi 
base  flood  ele' 
newspapers  ol 
opportimity  f( 
individuals  to 
determination 
community  w 
ninety  (90)  da 
flood  elevatioi 
base  flood  ele' 
published  in  t 

This  final  n 
with  Section  1 
Protection  Ad 
and  44  CFR  Pi 

FEMA  has  c 
floodplain  ma 
areas  in  accon 
60. 

Interested  h 
property  are  e 
proof  Flood  It 
available  at  th 
each  commiui 

The  base  flc 
modified  base 
final  in  the  co 
Elevations  at  < 
community  ai 

National  Envi 

This  rule  is 
from  the  requi 
10,  Environmi 
enviromnenta 
been  prepared 

Rcigulatory  FI 

The  Associt 
certifies  that  t 
the  requireme 
Flexibility  Ac 
base  flood  ele 
Flood  Disastei 
42  U.S.C.  410- 
establish  and 
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127,  44  FR  19367, 


3f 

Community 
No. 

6 

060262 

8 

060295 

8 

350002 

8 

350001 

8 

350094 

B 

355332 

B 

350146 

400178 

3 

481013 

J 

481026 

modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  F.E.,  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW..  Washington,  DC 
20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  detenninations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  commimity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  commiuiity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Envircmmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Rflgulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
FlexibiUty  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 


eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 

#Depthin 
lee(  above 

ground. 
•Elevation  in 
feet  (NGVD) 

CALIFORNIA 

•24 

•43 
•56 

*9 
•19.5 

Menio     Park     (City),     San 
Mateo     County     (FEMA 
Docket  No.  7246) 

Shallow  Floodng: 
At  the  intersection  of  Laurel 
Avenue  and  Haight  Street 
At  the  intersection  of  Pope 
Street  and  Woodland  Av- 
enue   

At  ttie  intersection  of  Willow 

and  Middlefield  Roads 

Maps  are  available  for  in- 
spection at  the  City  of 
MenIo  Park  Engineering  De- 
partment, 701  Laurel  Street, 
Menlo  Park.  California. 

LOUISIANA 

Slktell  (City).  St  Tammany 
Parish  (FEMA  Doclcet  No. 
7246) 

Diversion  Canal  (W-14  Main): 
At  Daney  Street 

Approximately  700  feet  up- 
stream of  Pawns  Road  .... 

tOepthin 

feel  above 

Source  o(  IkxxJing  and  k)calion 

ground. 

•Elevatkxiin 

leel(NGVO) 

Bavou  Vincent 
Approximatety  1 .500  feet 

downstream  of  West  Hall 

.   Avenue  

•9 

Approximatety  1 ,000  feet 

downstream  of  Interstate 

Highway  12 

•13.8 

West  Diversion  Canal: 

At  confluence  with  Bayou 

.Vincent 

•11.8 

At  confluence  with  Diversion 

.Canal  (W-14  Main)  

.  •is.i 

Rein  Canal  West 

At  confluence  with  Diversion 

Canal  (W-14  Main)  

•14.1 

At  confluence  with  Rein 

Canal  East 

•15.1 

Rein  Canal  East: 

2,800  feet  above  confluence 

with  French  Branch  

•15 

Maps  are  available  for  irv 

spection  at  the  City  of  Sli- 

dell  City  Hall.  2056  Second 

Street,  Slidell,  Louisiana. 

St  Tammany  Parish   Unin- 

corporated Areas)  (FEMA 

Docket  No.  7246) 

West  Diversion  Canal: 

At  confluence  with  Bayou 

\/irx:ent 

•11.8 

2,600  feet  upstream  of 

Southern  Railroad 

•14.6 

Bayou  Vincent 

Approximately  1 ,000  feet 

downstream  of  West  Hall 

Road  

•9 

Approximately  1 ,000  feet 

downstream  of  Interstate 

Highway  12 

•16.5 

Rein  Canal  East 

At  confluence  with  French 

Branch  

•14.2 

160  feet  upstream  of  Inter- 

state Hiahwav  10   

•14.8 

Diversion  Canal  (W-U  Main): 

At  Daney  Street 

•9 

Approximately  700  feet  up- 
stream of  Pawns  Boule- 

vard   

•19.8 

Maps  are  available  for  in- 

spection at  21490  Koop 

Road,  Mandeville,  Louisi- 

ana. 

OREGON 

Douglas  County  (Unincor- 

porated    Areas)     (FEMA 
Docket  No.  7218) 

Cow  Creek  (Near  RidcMe): 

Al  confluence  with  South 

Umpqua  River 

•656 

Approximately  2,100  feet 

upstream  of  Glenbrook 

Road  

•713 

Cow  Creek  (Near  Glendale): 

Approximately  3,400  feet 

downstream  of  confluence 

.of  McCultoogh  Creek 

•1.359 

At  Ruet>en  Road  

•1.396 

Cow  Creek: 

Approximately  300  feet  up- 
stream of  White  Horse 

Creek  Road  

•1.702 

Approximatety  1 ,700  feet 

upstream  of  confluence  of 

Sugar  Creek  

•1,928 
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Source  of  flooding  and  location 


Map*  are  availabia  for  In- 
spaction  at  the  Oougias 
County  Planning  Depart- 
ment. Justice  Buiidina, 
Room  106.  Oougias  County 
CourttxHise,  Roseburg.  Or- 
egon. 


tOepthin 
feet  above 

ground. 
'Elevntionin 
toet  (NGVO) 


Douglaa  County  (Unlncor- 
poratad  Areaa)  (FEMA 
Docket  No.  7246) 

Newton  Creek: 
Just  upstream  of  Stephens 

Street 

Approximately  1,180  feet 

upstream  of  Parker  Road 
South  Umpqua  River. 
Approximately  5,600  feet 

downstream  of  confluence 

of  Newton  Creek 

At  confluence  of  Newton 

wfGOK   

Maps  are  available  (or  In- 
spection at  the  Oougias 
County  Ranning  Oepart- 
ment.  Justk»  BuikJing, 
Room  106,  Oougias  County 
Courthouse,  Roseburg,  Or- 
egon. 


Roseburg  (City).  Douglas 
County  (FEMA  Docket  No. 
7246) 

South  Umpqua  River. 

Approximately  5,160  feet 
downstream  of  confluence 
with  Newton  Creek  

Approximately  1 70  feet 
downstream  of  confluence 
with  Newton  Creek  

Just  downstream  of  Inter- 
state Highway  5 

Newton  Creeic 

At  confluence  with  the 
South  Umpqua  River 

Just  upstream  of 
Edenbower  Boulevard  

Just  upstream  of  Stephens 
Street 

Maps  are  available  for  In- 
spectton  at  the  City  of 
Rosetxjrg  Community  Oe- 
vetopment  Oepartment.  900 
Southeast  Oougias  Avenue, 
Roseburg,  Oregon. 


•519 
•583 

•429 
•433 


•428 

•437 
•443 

•433 

•486 
•520 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance) 

Dated:  November  24, 1998. 
Michael ).  Armstrong. 
Associate  Director  for  Mitigation. 
[PR  Doc.  9a-32298  Filed  12-3-98;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54. 64  and  69 

[CC  Docket  Nos.  97-21  and  96-45;  FCC  98- 
206] 

Changes  to  the  Board  of  Directors  of 
the  National  Exchange  Carrier 
Association,  Inc.,  Federal-State  Joint 
Board  on  Universal  Service 

AQENCY:  Federal  Ck>nmiunications 

Conmiission. 

action:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  reconsiders  its  July  18, 
1997  order  to  the  extent  that  the 
Universal  Service  Worksheet 
(Worksheet)  attached  to  that  order 
required  universal  service  contributors 
to  report  as  end-user 
telecommunications  revenues  those 
revenues  derived  from  the  provision  of 
inside  wiring  maintenance.  The 
Commission  amends  of  its  rules  to 
permit  the  Administrator  of  the  federal 
universal  service  support  mechanisms 
to  utilize  Telecommunications  Relay 
Services  Fimd  data  to  verify  the 
accuracy  of  revenue  information 
provided  on  the  Worksheet.  The 
Commission  also  amends  its  rules  to 
clarify  that  a  telecommxmications  carrier 
seeking  reimbursement  from  the 
Administrator  may  request  that  the 
amount  of  the  discount  afforded  to  that 
school  or  library  be  applied  either  as  an 
offset  to  the  carrier's  universal  service 
contribution  obhgation  or  reimbursed  to 
the  carrier  from  the  universal  service 
support  mechanisms. 
EFFECTIVE  DATE:  January  4.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Boehley,  Attorney,  Common  Carrier 
Bureau,  Accounting  PoUcy  Division, 
(202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
docvunent  released  on  November  17, 
1998.  The  full  text  of  this  document  is 
available  for  pubUc  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  239,  1919  M 
Street.  N.W..  Washington,  D.C.  20554. 

Summary  of  Second  Report  and  Order 
in  CC  Docket  No.  97-21.  Third  Order  on 
Reconsideration  in  CC  Docket  No.  97- 
21  and  Sixth  Order  on  Reconsideration 
in  CC  Docket  No.  06-45 

I.  Introduction 

1.  In  this  Order,  we  reconsider  the 
Commission's  July  18.  1997  order  to  the 
extent  that  the  Universal  Service 
Worksheet  attached  as  an  appendix  to 
that  order  required  universal  service 


contributors  to  report  as  end-user 
telecommunications  revenues  those 
revenues  derived  from  the  provision  of 
inside  wiring  maintenance.  We  also 
adopt  amendments  to  the  Commission's 
Fart  54  and  Part  64  rules  to  permit  the 
Administrator  of  the  federal  universal 
service  support  mechanisms  to  utiUze 
Telecommunications  Relay  Services 
(TRS)  Fund  data  to  verify  the  accxu-acy 
of  revenue  infonnation  provided  on  the 
Universal  Service  Worksheet  by 
contributors  to  the  universal  service 
support  mechanisms.  In  addition,  we 
amend  §§54.515  of  our  rules  to  clarify 
that  a  telecommunications  carrier 
seeking  reimbursement  from  the 
Administrator  for  the  provision  of 
services  to  a  school  or  library  may 
request  that  the  amount  of  the  discount 
afforded  to  that  school  or  library  be 
applied  either  as  an  offset  to  the 
carrier's  universal  service  contribution 
obhgation  or  reimbursed  to  the  carrier 
from  the  universal  service  support 
mechanisms.  We  find,  however,  that  a 
carrier  that  fails  to  remit  its  monthly 
universal  service  obligation  is  not 
entitled  to  choose  direct  reimbursement 
under  the  universal  service  support 
mechanism  for  schools  and  libraries. 
Rather,  any  support  amounts  owed  to 
such  a  carrier  under  the  support 
mechanism  for  schools  and  libraries 
must  first  be  applied  as  an  offset  to  the 
carrier's  contribution  obligation. 

n.  Inside  Wiring  Maintenance 

2.  We  reconsider  the  NECA  Order,  62 
FR  41294  (August  1.  1997),  to  the  extent 
that  the  Worksheet  attached  as  an 
appendix  to  that  order  required 
universal  service  contributors  to  include 
as  end-user  telecommunications 
revenues  those  revenues  derived  from 
the  provision  of  inside  wiring 
maintenance.  We  are  persuaded  by 
petitioners  that  the  provision  of  inside 
wiring  maintenance  does  not  constitute 
"telecommunications"  or  a 
"telecommunications  service"  and  we 
therefore  conclude  that  revenues 
derived  bom  this  activity  should  not  be 
included  as  end-user 
telecommunications  revenues  on  the 
Worksheet.  As  the  Commission  stated  in 
the  Inside  Wiring  Order,  51  FR  44479 
Pecember  10, 1986),  inside  wiring  is 
severable  from  underlying  common 
carrier  transmission  services  and 
includes  all  telephone  plant  located  on 
the  customer's  side  of  the  demarcation 
point  marking  the  end  of  the  telephone 
network. 

3.  We  conclude  that  inside  wiring 
maintenance — the  maintenance  of 
telephone  plant — does  not  constitute 
telecommunications  or  a 
telecommunications  service  because  it 


does  not  invob 
information.  V 
us  to  include  L 
contribution  hi 
the  provision  ( 
maintenance,  < 
internal  conne 
transmission  o 
with  the  ratioE 
Wiring  Order,  1 
inside  wiring  i 
itself  constitut 
as  that  term  is 
references  lanj 
the  Universal ; 
32862  Oune  17 
proposition  thi 
concluded,  in 
eligible  service 
libraries,  that  t 
maintenance  o 
constitute  tele< 
Paragraph  451 
discussion  ma 
Commission  d 
installation  an 
connections  ai 
non-telecomm 
which  eUgible 
receive  discou 
the  Act.  Neith( 
surrounding  d 
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does  not  involve  the  "transmission"  of 
infonnation.  MQ,  the  only  party  asking 
us  to  include  in  the  universal  service 
contribution  base  revenues  derived  from 
the  provision  of  inside  wiring 
maintenance,  correctly  points  out  that 
internal  coimections  make  possible  the 
transmission  of  information.  Consistent 
with  the  rationale  set  forth  in  the  Inside 
Wiring  Order,  however,  we  note  that 
inside  wiring  maintenance  does  not 
itself  constitute  "telecommunications" 
as  that  term  is  statutorily  defined.  MQ 
references  language  in  paragraph  451  of 
the  Universal  Service  Order,  62  PR 
32862  Oune  17, 1997),  *as  support  for  its 
proposition  that  the  Commission  has 
concluded,  in  the  context  of  defining 
eligible  services  for  schools  and 
libraries,  that  the  installation  and 
maintenance  of  internal  connections 
constitute  telecommunications  services. 
Paragraph  451  and  the  siuroimding 
discussion  make  clear,  however,  that  the 
Commission  determined  only  that  the 
installation  and  maintenance  of  internal 
connections  are  among  the  additional 
non-telecommunications  services  for 
which  eligible  schools  and  libraries  may 
receive  discounts  luider  section  254  of 
the  Act.  Neither  this  paragraph,  nor  the 
surrounding  discussion,  support  MCI's 
assertion  that  the  provision  of  inside 
wire  maintenance  constitutes 
telecommunications  as  that  term  is 
defined  by  the  statute. 

4.  This  change  relieving  contributors 
of  their  obligation  to  report  as  end-user 
telecommunications  revenues  those 
revenues  derived  from  the  provision  of 
inside  wiring  maintenance  will  become 
effective  30  days  after  publication  of 
this  Order  in  the  Federal  Register.  We 
note,  however,  that  contributors  are  not 
required  to  file  another  Worksheet  until 
March  31, 1999.  Accordingly,  we  direct 
carriers  to  adjust  the  1998  full-year  data 
that  they  will  report  on  the  March  31, 
1999  Worksheet  to  reflect  this  change 
starting  from  the  effective  date  of  this 
Order. 

m.  The  Use  of  TRS  Data  by  the 
Universal  Service  Administrator 

5.  We  amend  §  64.604(c)(4)(iii)(I)  as 
proposed  in  the  NECA  II  Further  Notice, 
62  PR  47369  (September  9, 1997).  to 
permit  the  use  of  TRS  data  by  the 
Administrator  for  purposes  of  verifying 
the  accuracy  of  information  reported  by 
contributors  on  the  Universal  Service 
Worksheet.  We  conclude  that 
authorizing  the  Administrator  to  use 
TRS  data  for  this  purpose  may  assist  the 
Administrator  in  monitoring 
contributors'  compliance  with  the 
universal  service  contribution 
requirements  by  revealing  potential 
inconsistencies  between  revenue  data 


reported  on  the  TRS  Pxmd  Worksheet 
and  revenue  data  reported  on  the 
Universal  Service  Worksheet.  As  noted 
by  NECA,  the  use  of  TRS  data  for  this 
purpose  will  provide  a  more  efficient 
method  of  monitoring  contributors' 
compliance  with  the  contribution 
requirements  than  if  the  universal 
service  Administrator  were  forced  to 
rely  on  audits  alone.  MCI,  BellSouth, 
and  NECA  support  the  Commission's 
proposal  to  authorize  the  use  of  TRS 
data  for  this  purpose.  No  parties  filed 
comments  opposing  the  Commission's 
proposal.  We  also  amend  §  54.711(a)  to 
direct  the  TRS  administrator  to  provide 
to  the  Administrator  TRS  data  so  that 
the  Administrator  may  verify  the 
accuracy  of  information  reported  by 
contributors  on  the  Universal  Service 
Worksheet.  As  an  outgrov\rth  of  our 
decision  to  authorize  the  Administrator 
to  use  TRS  data,  we  also  amend  §  69.616 
to  ensure  that  the  Administrator 
exercises  this  authority  in  an  equitable 
and  non-discriminatory  manner.  We 
direct  the  Administrator,  in  comparing 
the  revenue  data  filed  by  universal 
service  contributors  with  that  filed  by 
TRS  Pimd  contributors,  to  undertake 
company-by-company  comparisons  for 
all  entities  filing  Universal  Service 
Worksheets  and  TRS  Fund  Worksheets. 

6.  We  also  amend  §  54.711(b)  as 
proposed  in  the  NECA  II  Further  Notice 
to  require  the  Administrator  to  keep 
confidential  all  TRS  data  obtained  from 
the  Administrator  of  the  TRS  Fund, 
prohibit  the  Administrator  from  using 
TRS  data  for  purposes  other  than  the 
administration  of  federal  imiversal 
service  support  mechanisms,  and 
prohibit  the  disclosiue  of  TRS  data  in 
company-specific  form  unless  directed 
to  do  so  by  the  Commission.  We  direct 
the  Bureau  to  make  decisions  regarding 
disclosing  of  company-specific 
information. 

7.  We  agree  with  NECA  that 
§  54.711(b)'s  prohibition  on  the 
disclosure  of  comi>any-specific 
information  does  not  prohibit  the 
Administrator  from  releasing  aggregate, 
non-company  specific  data.  In  order  to 
ensure  that  any  report  or  document 
containing  aggregate,  non-company- 
specific  data  does  not,  by  virtue  of  the 
manner  in  which  particular  data  are 
organized,  inadvertently  reveal 
company-specific  information,  we 
require  the  Administrator  to  obtain  the 
approval  of  the  Bureau  prior  to  release 
of  such  a  report  or  dociunent  to  persons 
outside  of  the  Commission. 

8.  BellSouth  requests  that  the 
Commission  declare  all  commercial 
mobile  radio  service  (CMRS)  subscribf^r 
and  financial  data  reported  on  TRS  and 
Universal  Service  Worksheets 


confidential  data  subject  to  Exemption  4 
of  the  Freedom  of  Information  Act 
(FOL^).  BellSouth  asserts  that  requiring 
each  CMRS  provider  to  request 
confidential  treatment  for  such  data 
creates  unnecessary  paperwork  for 
contributors  and  the  Commission.  On 
March  4, 1998  and  July  31.  1998,  the 
Bureau  announced  revisions  to  the 
Universal  Service  Worksheet.  The 
revised  Worksheet  provides  a  space  for 
contributors  to  indicate  that  they  wish 
to  request  confidential  treatment  of  the 
data  contained  on  the  Worksheet. 
Contributors  making  such  an  election 
must  certify  that  the  information 
contained  on  the  Worksheet  is 
privileged  or  confidential  commercial  or 
financial  information  and  that 
disclosure  of  such  information  would 
likely  cause  substantial  harm  to  the 
competitive  position  of  the  company 
filing  the  Worksheet.  If  the  Commission 
receives  a  request  for,  or  proposes 
disclpsure  of,  the  information  contained 
on  the  Worksheet,  the  carrier  will  be 
required  to  make  the  full  showing 
required  by  qui  rules.  We  anticipate  that 
this  revision  wall  ease  significantly  the 
paperwork  burden  on  all  contributors, 
not  just  CMRS  providers.  Contributors 
to  the  TRS  Fund  shall  continue  to 
comply  with  §§  0.459  and  0.461  of  the 
Commission's  rules  in  order  to  request 
confidential  treatment  of  the  revenue 
data  reported  on  the  TRS  Worksheet. 
We  do  not  believe  that  this  poses  a 
substantial  burden  on  TRS  contributors, 
because  the  TRS  Worksheet,  unlike  the 
Universal  Service  Worksheet,  is  filed 
only  aimually,  rather  than  semi- 
annually. 

9.  The  Bureau  will  make  the  initial 
decision  regarding  disclosure  of 
company-specific  information  derived 
from  the  Universal  Service  Worksheet  or 
from  the  TRS  Administrator.  In  the 
event  that  it  directs  disclosure  of  data 
for  which  confidential  treatment  was 
requested  by  the  contributor,  the  Bureau 
will  follow  the  procedures  specified  in 
§§0.459  and  0.461  of  the  Commission's 
rules*  Accordingly,  the  company  will  be 
given  an  opportunity  to  file  an 
application  for  review  by  the 
Commission  of  any  decision  to  release 
assertedly  confidential  data  and,  if  it  is 
denied,  to  seek  a  judicial  stay  before  any 
assertedly  confidential  information  is 
released.  Consequently,  we  do  not  find 
it  necessary  to  conclude  that  all  CMRS 
subscriber  and  financial  data  reported 
on  the  Worksheets  are  confidential. 

10.  BellSouth  also  asserts  that  the 
release  of  company-specific  CMRS 
subscriber  and  revenue  data  should  be 
prohibited  under  any  circumstances  and 
maintains  that  the  Commission  should 
be  precluded  from  releasing  such 
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information.  Although  we  recognize  the 
competitively  sensitive  nature  of  the 
CMRS  data  in  question,  we  decline  to 
foreclose  altogether  the  Commission's  or 
the  Bureau's  ability  to  disclose  or  direct 
the  disclosure  of  company-specific 
subscriber  or  revenue  data  reported  for 
purposes  of  determining  TRS  or 
universal  service  contributions.  The 
Commission  has  no  present  intention  to 
disclose  company-specific  subscriber  or 
revenue  data  and,  absent  substantial 
justification,  does  not  anticipate 
disclosing  or  directing  the  disclosure  of 
such  data.  In  view  of  the  possibility, 
however,  that  an  occasion  may  arise  in 
which  the  Commission  or  the  Bureau 
determines  that  disclosure  would  be  in 
the  pubUc  interest  (e.g.,  in  the  context 
of  an  action  brought  against  a 
contributor  to  enforce  the  contribution 
requirements,  or  after  a  long  delay  so 
that  financial  information  would  no 
longer  be  competitively  sensitive),  and 
the  safeguards  provided  by  §§  0.459  and 
0.461  of  our  rules,  we  decline  to  amend 
our  rules  to  preclude  the  disclosure  of 
company-specific  subscriber  or  revenue 
data  under  any  circiunstances. 

rV.  Offset  Versus  Reimbursement 

11.  In  light  of  the  inconsistency  that 
USAC  has  brought  to  our  attention 
between  paragraph  586  of  the  Universal 
Service  Order  and  §  54.515  of  the 
Commission's  rules,  we  conform 
§  54.515  to  the  text  of  paragraph  586  of 
the  Universal  Service  Order  by  adopting 
the  amendments  reflected  below.  As 
amended,  a  telecommunications  carrier 
applying  for  support  under  §  54.515  for 
services  provided  to  an  ehgible  school 
or  library  either  may  apply  the  amount 
of  the  discount  afforded  to  a  school  or 
library  as  an  offset  to  its  universal 
service  contribution  obligation  or  he 
reimbursed  for  that  amount  from  the 
imiversal  service  support  mechanisms. 
We  further  find,  however,  that  the 
statute  does  not  provide  carriers 
participating  in  the  support  mechanism 
for  schools  and  libraries  with  an 
unconditional  right  to  select  between 
offset  and  direct  reimbursement.  As 
USAC  explains  in  its  September  16, 
1998  letter,  it  may  be  costly  and 
administratively  burdensome  if  USAC  is 
asked  to  alter  on  a  frequent  basis  the 
method  by  which  a  carrier  is 
reimbursed.  We  therefore  require 
carriers  that  are  owed  support  under  the 
universal  service  support  mechanism 
for  schools  and  libraries  to  elect  on  an 
annual  basis  the  method  by  which  they 
will  receive  payment.  Such  carriers 
shall  elect  a  payment  method  in  January 
of  each  year  and  shall  remain  subject  to 
that  method  for  the  duration  of  the 
calendar  year. 


12.  Additionally,  consistent  with 
USAC's  July  31. 1998  letter,  we  find  that 
any  support  amoimt  that  is  owed  to  a 
carrier  participating  in  the  support 
mechanism  for  schools  and  libraries  that 
fails  to  remit  its  monthly  universal 
service  obligation  must  first  be  applied 
as  an  offset  to  that  carrier's  contribution 
obligation.  Thus,  a  carrier  participating 
in  the  support  mechanism  for  schools 
and  libraries  that  has  failed  to  make  its 
required  contribution  to  imiversal 
service  in  a  given  month  is  entitled  to 
receive  direct  reimbursement  from  the 
universal  service  support  mechanisms 
only  to  the  extent  that  the  amount  owed 
the  carrier  under  the  schools  and 
libraries  support  mechanism  exceeds 
the  amoimt  of  the  carrier's  total 
universal  service  obhgation.  We  find 
that  this  decision  is  reasonable  because, 
to  the  extent  that  a  carrier  is  in  arrears 
on  its  universal  service  obligations,  it 
has  already  effectively  chosen  an  offset 
method  of  compensation.  We  are 
persuaded  that  requiring  the  use  of  an 
offsetting  procedure  as  described  above 
for  a  carrier  that  fails  to  make  timely 
contributions  serves  the  public  interest 
by  ensuring  an  appropriate  universal 
service  fund  and  minimizing  the  need 
for  costly  and  time-consuming 
enforcement  actions.  Consistent  with 
USAC's  recommendation  in  its 
September  16, 1998  letter,  carriers  that 
are  in  arrears  on  their  universal  service 
contribution  obligations  will  remain 
subject  to  the  offsetting  method  for  the 
remainder  of  the  calendar  year  in  which 
they  failed  to  remit  their  monthly 
universal  service  obligation.  A  carrier 
with  an  outstanding  balance  at  the  end 
of  a  calendar  year  shall  remain  subject 
to  the  offsetting  method  for  the  next 
calendar  year.  A  carrier  that  has  been 
subject  to  this  mandatory  offsetting 
procedure  by  USAC  but  that  disputes  its 
contribution  obligation  may  bring  this 
matter  to  the  attention  of  the 
Commission  through  a  request  for 
declaratory  ruling. 

V,  Final  Regulatory  Flexibility 
Certification 

13.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  a  regulatory 
flexibihty  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  3ie  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 


under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

14.  hi  the  NECA  II  Further  Notice,  the 
Commission  certified,  pursuant  to 
§  605(b)  of  the  RFA,  that  the  proposed 
rule  amendments  attached  thereto, 
which  would- permit  the  Administrator 
to  use  TRS  data  to  verify  the  accuracy 
of  data  provided  on  the  Universal 
Service  Worksheet,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  did  not  receive  any 
comments  on  this  tentative  conclusion. 
The  rules  adopted  in  this  order  permit 
the  Administrator  to  use  TRS  data  to 
verify  the  accuracy  of  data  provided  by 
universal  service  contributors  on  the 
Worksheet.  This  Order  therefore  permits 
the  transfer  of  already  collected  data. 
This  exchange  of  information  will 
enable  the  Administrator  to  verify  the 
accuracy  of  universal  service  data,  thus 
ensuring  the  sufficiency  of  the  universal 
service  support  mechanisms.  We 
conclude  that  the  rules  adopted  in  this 
order  regarding  the  use  of  TRS  data  will 
not  have  a  significant  economic  impact 
on  small  entities. 

15.  We  find  that  our  amendment  to 
§  54.515,  which  clarifies  that 
telecomnumications  carriers  seeking 
reimbursement  for  the  provision  of 
services  to  a  school  or  library  may 
request  either  that  the  reimbursement 
amount  be  applied  as  an  offset  to  the 
carrier's  universal  service  contribution 
obligation  or  that  it  receive  direct 
reimbursement  from  the  universal 
service  support  mechanisms,  will  not 
have  a  significant  economic  impact  on 
small  entities.  This  amendment  will 
provide  telecommunications  carriers 
providing  services  to  schools  and 
Ubraries  with  flexibiUty  in  structuring 
tfie  manner  in  which  they  will  be 
reimbursed.  Additionally,  we  do  not 
believe  that  small  entities  will 
experience  a  significant  economic 
impact  due  to  our  determination  that 
any  support  amount  owed  to  a  carrier 
that  fails  to  remit  its  monthly  universal 
service  obligation  should  first  be 
applied  as  an  offset  against  that  carrier's 
contribution  obligation.  We  find  that,  to 
the  extent  that  a  carrier  is  in  arrears  on 
its  universal  service  obligations,  it  has 
already  effectively  chosen  an  offset 
method  of  compensation.  We  also  find 
that  requiring  carriers  to  select  a 
reimbursement  method  on  an  annual 
basis,  or  be  subject  to  mandatory  offset 
for  the  remainder  of  the  year  during 
which  they  failed  to  pay  their  universal 
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service  contribution  obligation,  will  not 
have  a  significant  economic  impact  on 
small  entities.  Rather,  we  find  that 
allowing  carriers  to  elect  annually  the 
method  by  which  they  will  be 
reimbiused  provides  carriers  with  a 
reasonable  degree  of  flexibility  in 
structuring  their  operations. 
Furthermore,  we  find  that  requiring 
nonpaying  carriers  to  accept  the 
offsetting  procedure  for  the  remainder  of 
the  calendar  year  in  which  they  failed 
to  pay  their  universal  service 
contributions  is  reasonable  in  light  of 
the  need  to  establish  a  reliable  payment 
history  on  the  part  of  such  carriers  and 
to  maintain  the  certainty  and  sufficiency 
of  the  universal  service  support 
mechanisms. 

16.  We  also  conclude  that  our 
determination  in  this  Order  to  eliminate 
the  requirement  that  contributors  report 
as  end-user  telecommunications 
revenues  those  revenues  derived  from 
the  provision  of  inside  wiring 
maintenance  will  not  have  a  significant 
economic  impact  on  small  entities.  In 
fact,  this  determination  will  lessen 
contributors'  reporting  requirements 
and  may  lessen  the  contribution  amount 
of  some  contributors. 

VI.  Ordering  Clauses 

17.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
§  1-4,  201-205,  254,  and  405  of  the 
Commiuiications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205, 
254,  and  405  and  §  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  the  adoption  of  this  Second  Report 
and  Order,  Third  Order  on 
Reconsideration,  and  Sixth  Order  on 
Reconsideration  is  effective  January  4, 
1999. 

18.  It  is  further  ordered  that  the 
amendments  to  parts  54,  64,  and  69  of 
the  Commission's  rules  are  effective 
January  4. 1999. 

List  of  Subjects 

47  CFR  Part  54 

Healthcare  providers,  Libraries. 
Reporting  and  recordkeeping 
requirements.  Schools, 
Teleconuniuiications,  Telephone. 

47  CFR  Part  64 

Communications  common  carriers. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Parts  54,  64,  and  69  of  Title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PAFTT  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(i),  201,  205,  214, 
and  254  unless  otherwise  noted. 

2.  Section  54.515  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
removing  paragraphs  (c)  and  (d). 

§  54.51 5    Distributing  support 

(a)  A  telecommunications  carrier 
providing  services  eUgible  for  support 
under  this  subpart  to  eligible  schools 
and  hbraries  may,  at  the  election  of  the 
carrier,  treat  the  amount  eligible  for 
support  under  this  subpart  as  an  offset 
against  the  carrier's  universal  service 
contribution  obligation  for  the  year  in 
which  the  costs  for  providing  eUgible 
services  were  inciured  or  receive  a 
direct  reimbursement  from  the 
Administrator  for  that  amount.  Carriers 
shall  elect  in  January  of  each  year  the 
method  by  which  they  will  be 
reimbursed  and  shall  remain  subject  to 
that  method  for  the  duration  of  the 
calendar  year.  Any  support  amount  that 
is  owed  a  carrier  that  fails  to  remit  its 
monthly  universal  service  contribution 
obligation,  however,  shall  first  be 
applied  as  an  offset  to  that  carrier's 
contribution  obligation.  Such  a  carrier 
shall  remain  subject  to  the  offsetting 
method  for  the  remainder  of  the 
calendar  year  in  which  it  failed  to  remit 
their  monthly  imiversal  service 
obhgation.  A  carrier  that  continues  to  be 
in  arrears  on  its  universal  service 
contribution  obligations  at  the  end  of  a 
calendar  year  shall  remain  subject  to  the 
offsetting  method  for  the  next  calendar 
year. 

(b)  If  a  telecommtmications  carrier 
elects  to  treat  the  amount  eligible  for 
support  imder  this  subpart  as  an  offset 
against  the  carrier's  imiversal  service 
contribution  obligation  and  the  total 
amount  of  support  owed  to  the  carrier 
exceeds  its  universal  service  obligation, 
calculated  on  an  annual  basis,  the 
carrier  shall  receive  a  direct 
reimbursement  in  the  amoimt  of  the 
difference.  Any  such  reimbursement 
due  a  carrier  shall  be  submitted  to  that 
carrier  no  later  than  the  end  of  the  first 
quarter  of  the  calendar  year  following 
the  year  in  which  the  costs  were 
inciured  and  the  offset  against  the 


carrier's  luiiversal  service  obligation 
was  applied. 

3.  Section  54.711  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  54.71 1    Contributor  reporting 
requirements. 

(a]  Contributions  shall  be  calculated 
and  filed  in  accordance  with  the 
Universal  Service  Worksheet.  The 
Universal  Service  Worksheet  sets  forth 
information  that  the  contributor  must 
submit  to  the  Administrator  on  a  semi- 
annual basis.  The  Commission  shall 
annoiuice  by  PubUc  Notice  pubUshed  in 
the  Federal  Register  and  on  its  website 
the  maimer  of  payment  and  dates  by 
which  payments  must  be  made.  An 
officer  of  the  contributor  must  certify  to 
the  tjjith  and  accuracy  of  the  Universal 
Service  Worksheet,  and  the  Commission 
or  the  Administrator  may  verify  any 
information  contained  in  the  Universal 
Service  Worksheet  at  the  discretion  of 
the  Commission.  The  administrator  of 
the  Telecommunications  Relay  Service 
Fund  shall  provide  data  reported  on  the 
Telecommunications  Relay  Service 
Worksheet  to  the  Administrator  so  that 
the  Administrator  may  verify 
information  contained  in  the  Universal 
Service  Worksheet.  Inaccurate  or 
untruthful  information  contained  in  the 
Universal  Service  Worksheet  may  lead 
to  prosecution  under  the  criminal 
provisions  of  Title  18  of  the  United 
States  Code.  The  Administrator  shall 
advise  the  Commission  of  any 
enforcement  issues  that  arise  and 
provide  any  suggested  response. 

(b)  The  Commission  shall  have  access 
to  all  data  reported  to  the  Administrator, 
Rural  Health  Care  Corporation,  and 
Schools  and  Libraries  Corporation. 
Contributors  may  make  requests  for 
Commission  nondisclosure  of  company- 
specific  information  by  so  indicating  on 
the  Universal  Service  Worksheet.  The 
Commission  shall  make  all  decisions 
regarding  nondisclosure  of  company- 
specific  information.  The  Administrator, 
Rural  Health  Care  Corporation,  and 
Schools  and  Libraries  Corporation  shall 
keep  confidential  all  data  obtained  from 
contiibutors,  including  all  data  obtained 
from  the  administrator  of  the 
Telecommunications  Relay  Service 
Fund,  shall  not  use  such  data  except  for 
piuposes  of  administering  the  universal 
service  support  programs,  and  shall  not 
disclose  such  data  in  company-specific 
form  unless  directed  to  do  so  by  the 
Commission. 
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PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

4.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  154,  201,  202.  203, 
205,  218,  220,  254,  and  403  unless  otherwise 
noted. 

5.  Section  64.604  is  amended  by 
revising  paragraph  (c)(4)(iii)(I]  to  read  as 
follows: 

S  64.604    Mandatory  minimum  standards. 

***** 

(c)  *  *  • 
(4)*    *    * 

(iii)*  *  * 

(I)  Information  filed  with  the 
administrator.  The  administrator  shall 
keep  all  data  obtained  from  contributors 
and  TRS  providers  confidential  and 
shall  not  disclose  such  data  in 
company-specific  form  unless  directed 


to  do  so  by  the  Commission.  The 
administrator  shall  not  use  such  data 
except  for  purposes  of  administering  the 
TRS  Fimd,  enabling  the  imiversal 
service  Administrator  to  verify  revenue 
information  provided  by  contributors  to 
those  mechanisms,  calculating  the 
regulatory  fees  of  interstate  common 
carriers,  and  aggregating  such  fee 
payments  for  submission  to  the 
Commission.  The  Commission  shall 
have  access  to  all  data  reported  to  the 
administrator,  and  shall  have  the 
authority  to  audit  TRS  providers. 


PART  69— ACCESS  CHARGES 

6.  Section  69.616  is  amended  by 
adding  paragraph  (e)  as  follows: 


f  69.61 6    Independent  sul>sidiary 
functions. 

***** 

(e)  P\u«uant  to  its  responsibility  for 
billing  and  collecting  contributions,  the 
independent  subsidiary  shall  compare 
periodically  information  collected  by 
the  Administrator  of  the  TRS  Fund  from 
TRS  Fimd  Worksheets  with  information 
submitted  by  contributors  on  Universal 
Service  Worksheets  in  order  to  verify 
the  acoiracy  of  information  submitted 
on  Universal  Service  Worksheets.  When 
performing  a  comparison  of  contributor 
information  as  provided  by  this 
subsection,  the  independent  subsidiary 
must  undertake  company-by-company 
comparisons  for  all  entities  filing 
Universal  Service  and  TRS  Fund 
Worksheets. 

{FR  Doc.  98-32303  Filed  12-3-98;  8:45  ami 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persora  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[DoclcM  No.  97-110-3] 
RIN0579-AA92 

Importation  of  Grapefruit,  Lemons,  and 
Oranges  From  Argisntina 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule;  change  in  date 
and  location  of  public  hearing. 

SUMMARY:  We  are  advising  the  pubhc 
that  we  have  changed  the  date  and 
location  of  the  public  hearing  that  we 
will  hold  to  give  interested  persons  an 
opportunity  for  the  oral  presentation  of 
data,  views,  and  arguments  regarding 
our  proposed  rule  regarding  the 
importation  of  grapefruit,  lemons,  and 
oranges  from  Argentina. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-110-1 
that  are  received  on  or  before  February 
11,  1999.  We  will  also  consider 
comments  made  at  a  public  hearing  that 
will  be  held  in  Thousand  Oaks,  CA,  on 
February  8, 1999,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-110-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-110-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facihtate 
entry  into  the  comment  reading  room. 
The  public  hearing  will  be  held  at  the 
Thousand  Oaks  Civic  Arts  Plaza,  Fred 
Kavli  Theatre,  2100  Thousand  Oaks 
Boulevard,  Thousand  Oaks,  CA. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Campbell,  Import  SpeciaUst, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799;  e-mail: 

Ronald.C.Campbell@usda.gov. 
SUPPI.EMENTARY  INFORMATION: 

Background 

On  August  12,  1998,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
pubUshed  a  proposed  rule  in  the 
Federal  Register  (63  FR  43117-43125, 
Docket  No.  97-110-1)  to  amend  the 
citriis  fruit  regulations  by  recognizing  a 
citrus-growing  area  within  Argentina  as 
being  free  from  citrus  canker.  In  that 
document,  we  also  proposed  to  amend 
the  fruits  and  vegetables  regulations  to 
allow  the  importation  of  grapefruit, 
lemons,  and  oranges  from  the  citrus 
canker-firee  area  of  Argentina  under 
conditions  designed  to  prevent  the 
introduction  into  the  United  States  of 
two  other  diseases  of  citrus,  sweet 
orange  scab  and  citrus  black  spot,  and 
other  plant  pests.  These  proposed 
changes  would  allow  grapefruit,  lemons, 
and  oranges  to  be  imported  into  the 
United  States  from  Argentina  subject  to 
certain  conditions. 

On  October  16, 1998,  we  published  in 
the  Federal  Register  (63  FR  55559, 
Docket  No.  97-11Q-2)  a  notice  advising 
the  public  that  we  were  extending  the 
comment  period  for  the  proposed  rule 
by  120  days  and  that  we  had  scheduled 
a  pubUc  hearing  to  give  interested 
persons  the  opportunity  for  the  oral 
presentation  of  data,  views,  and 
arguments  regarding  the  proposed  rule. 

In  our  October  16,  1998,  notice,  we 
announced  that  the  public  hearing 
would  be  held  on  December  17, 1998,  at 
the  Scherr  Forum  in  the  Thousand  Oaks 
Civic  Arts  Plaza,  Thousand  Oaks,  CA. 
However,  we  have  been  asked  to 
reschedule  the  public  hearing  to  a  later 
date  to  give  interested  persons  more 
time  to  review  the  proposed  rule  and  its 
supporting  information  prior  to  the 
hearing.  We  have  also  been  informed 
that  the  nimiber  of  attendees  at  the 
public  hearing  may  exceed  the  capacity 
of  the  Scherr  Forum  Theatre. 

Therefore,  the  pubUc  hearing  that  had 
been  scheduled  for  December  17, 1998, 
at  the  Scherr  Forum  in  the  Tliousand 
Oaks  Qvic  Arts  Plaza,  Thousand  Oaks. 
CA,  has  been  canceled.  The  public 
hearing  is  now  schediiled  for  February 


8, 1999,  at  the  Fred  KavU  Theatre  in  the 
Tliousand  Oaks  Civic  Arts  Plaza, 
Thousand  Oaks,  CA. 

The  purpose  of  this  hearing  is  to  give 
interested  persons  an  opportunity  for 
the  oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
comipenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  the  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

A  representative  of  APHIS  will 
preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Written  statements  may 
be  submitted  and  will  be  made  part  of 
the  hearing  record.  Persons  who  wish  to 
speak  at  a  public  hearing  will  be  asked 
to  provide  their  name  and  organization. 
We  ask  that  anyone  who  reads  a 
statement  or  submits  a  written  statement 
provide  two  copies  to  the  presiding 
officer  at  the  heeiring. 

The  public  hearing  will  begin  at  9 
a.m.  and  is  scheduled  to  end  at  5  p.m., 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heaixl.  If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  Umit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportimity. 

Done  in  Washington,  DC,  this  25th  day  of 
November  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(PR  Doc.  98-32228  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  360  and  361 
[Dock*!  No.  98-06&-1] 

Noxious  Weeds;  Update  of  Weed  Lists 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  We  are  proposing  to  amend 
the  noxious  weeds  regulations  by 
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adding  Solanum  tampicense  Ehinal 
(wetland  nightshade)  and  Caulerpa 
taxifolia  (Mediterranean  clone]  to  the 
list  of  aquatic  weeds  and  removing 
Ipomoea  triloba  Linnaeus  from  the  list 
of  terrestrial  weeds.  We  are  also 
proposing  to  update  the  taxonomic 
names  of  two  other  weeds  currently 
listed  and  make  one  editorial  change  to 
the  regulations.  These  actions  appear  to 
be  necessary  to  prevent  the  artificial 
spread  of  noxious  weeds  into 
noninfested  areas  of  the  United  States, 
to  remove  unnecessary  restrictions,  and 
to  make  the  regulations  easier  to 
understand. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February.2, 1999.  We  will  also  consider 
comments  made  at  a  public  hearing  to 
be  held  on  January  6, 1999. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-063-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-063-1.  Comments 
received  may  be  inspected  at  USD  A, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  hearing  will  be  held  at  the 
USDA  Center  at  Riverside,  room  3B01, 
4700  River  Road,  Riverdale,  MD.  Pictiu^ 
identification  is  required.  Parking  is 
available  next  to  the  building  for  a  $2.00 
fee  (have  quarters  or  $1  bills).  The 
nearest  Metro  Station  is  the  College  Park 
station  on  the  Green  Line,  and  is  within 
walking  distance. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Polly  Lehtonen,  Botanist,  Biological 
Assessment  and  Taxonomic  Support, 
PPQ.  APHIS,  4700  River  Road  Unit  133, 
Riverdale.  MD  20737-1236,  (301)  734- 
8896. 

SUPPLEMENTARY  INFORMATKM: 
Background 

The  noxious  weed  regulations  were 
promulgated  under  authority  of  the 
Federal  Noxious  Weed  Act  (FNWA)  of 
1974,  as  amended  (7  U.S.C.  2801  et 
seq.),  and  are  set  forth  in  7  CFR  part 
360.  They  contain  restrictions  on  the 
movement  of  listed  noxious  weeds  into 
or  through  the  United  States,  but  do  not 
affect  the  movement  of  Usted  noxious 
weeds  that  are  moved  solely  intrastate. 

Under  the  authority  of  the  Federal 
Seed  Act  (FSA)  of  1939.  as  amended  (7 


U.S.C.  1551  et  seq.),  the  U.S. 
Department  of  Agriculture  (USDA) 
regulates  the  importation  and  interstate 
movement  of  certain  agricultural  and 
vegetable  seeds  and  screenings.  Title  III 
of  the  FSA,  "Foreign  Commerce," 
requires  shipments  of  imported 
agricultural  and  vegetable  seeds  to  be 
labeled  correctly  and  to  be  tested  for  the 
presence  of  the  seeds  of  certain  noxious 
weeds  as  a  condition  of  entry  into  the 
United  States.  The  Animal  and  Plant 
Health  Inspection  Service's  (APHIS's) 
regulations  implementing  the  provisions 
of  TiUe  in  of  FSA  are  found  in  7  CFR 
part  361.  A  list  of  noxious  weed  seeds 
is  contained  in  §  361.6.  Paragraph  (a)(1) 
of  §  361.6  lists  species  of  noxious  weeds 
whose  seeds  have  no  tolerances 
applicable  to  their  introduction  into  the 
United  States. 

In  this  document  we  are  proposing  to 
amend  the  noxious  weed  regulations  by 
adding  two  weeds  to  the  list  of  aquatic 
weeds  in  §  360.200(a),  removing  another 
weed  from  the  list  of  terrestrial  weeds 
in  §  360.200(c),  and  updating  the 
taxonomy  of  two  other  currently  listed 
weeds.  Also,  since  the  FSA  regulations 
in  §  361.6(a)  support  the  noxious  weed 
regulations  by  prohibiting  or  restricting 
the  importation  of  the  seeds  of  noxious 
weeds  listed  in  §  360.200,  we  are 
proposing  to  amend  the  noxious  weed 
seed  hst  in  §  361.6(a)  accordingly. 

Addition  of  Solanum  tampicense 

The  FNWA  defines  a  noxious  weed  as 
"any  living  stage  (including  but  not 
limited  to,  seeds  and  reproductive  parts) 
of  any  parasitic  or  other  plant  of  a  kind, 
or  subdivision  of  a  kind,  which  is  of 
foreign  origin,  is  new  to  or  not  widely 
prevalent  in  the  United  States,  and  can 
directly  or  indirectly  injure  crops,  other 
useful  plants,  livestock,  or  poultry  or 
other  interests  of  agriculture,  including 
irrigation,  or  navigation  or  the  fish  or 
wildlife  resources  of  the  United  States 
or  the  public  health." 

Solanum  tampicense  Dunal  (wetland 
nightshade)  is  currently  found  in  five 
counties  in  southwestern  Florida. 
Representatives  of  the  Florida  Division 
of  Plant  Industry  and  the  Florida 
Department  of  Environmental  Protection 
participated  with  APHIS  in  the  New 
Pest  Advisory  Group  meeting  for  this 
species,  and  concluded  that  the  species 
meets  the  FNWA's  definition  of  a 
noxious  weed. 

S.  tampicense  will  grow  as  a 
perennial  only  in  areas  free  of  fixjst. 
Therefore,  Florida,  and  other  areas  that 
are  generally  free  from  frost,  are  at  risk 
for  the  establishment  of  the  S. 
tampicense.  The  establishment  of  S. 
tampicense  in  Florida  could  have  both 
economic  and  ecological  consequences. 


Its  prickly  growth  could  inhibit  access 
by  livestock  to  wetlands  areas,  a 
potentially  serious  dry-season  problem. 
It  also  has  the  potential  to  invade 
natural  ecosystems  and  alter  current 
plant  and  animal  habitats. 

Listing  this  weed  would  help  avert 
further  introductions  and  help  prevent 
the  artificial  spread  of  the  weed  into 
noninfested  areas  of  the  United  States. 
Therefore,  we  are  proposing  to  add  S. 
tampicense  to  the  list  of  aquatic  weeds 
in  §  360.200(a)  and  to  the  list  of  seeds 
with  no  tolerances  applicable  to  their 
introduction  in  §  361.6(a)(1). 

Addition  of  Caulerpa  taxifolia 
(Mediterranean  clone) 

The  Mediterranean  clone  of  the  green 
seaweed  Caulerpa  taxifolia  has  invaded 
the  Mediterranean  coasts  of  France  and 
Italy  and  now  covers  thousands  of  acres 
of  the  coastal  zone.  This  invasive, 
aquarium-bred  clone  appears  to  have 
been  introduced  into  the  Mediterranean 
Sea  fi^m  the  Monaco  Aquarium  in  1984. 
It  covered  approximately  1  square  yard 
in  1984,  spread  to  over  2  acres  by  1989, 
and  now  covers  over  10,000  acres, 
extending  from  the  shore  to  depths  of 
over  250  feet.  C.  taxifolia 
(Mediterranean  clone)  grows  on  both 
rocky  and  sandy  bottoms,  from 
protected  bays  to  exposed  capes,  and 
attains  great  densities,  forming 
monocultural  stands  whose  impact  has 
been  compared  to  unrolling  a  carpet 
across  the  bottom  of  the  sea.  In  the 
regions  where  it  is  established.  C. 
taxifolia  (Mediterranean  clone)  has 
caused  ecological  devastation  by 
overgrowing  and  eliminating  native 
seaweeds,  sea  grasses,  and  invertebrates 
(such  as  corals,  sea  fans,  and  sponges) 
and  has  caused  economic  damage  by 
harming  tourism  and  recreational  diving 
and  creating  a  costly  impediment  to 
commercial  fishing.  No  effective 
eradication  strategies  have  been 
identified  for  C.  taxifolia 
(Mediterranean  clone). 

France,  Spain,  and  Australia  have 
already  banned  the  possession, 
transport,  and  sale  of  C.  taxifolia 
(Mediterranean  clone),  but  it  continues 
to  be  available  for  importation  and  sale 
in  the  United  States  for  use  in  pubUc 
and  private  aquariums.  We  believe  that 
C.  taxifolia  (Mediterranean  clone),  if 
released  into  the  environment,  presents 
a  risk  of  becoming  estabfished  in  the 
United  States,  thus  threatening  coastal 
waters  and  coral  reefe  from  North 
Carolina  to  Florida,  the  Gulf  of  Mexico, 
southern  California.  Hawaii,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam,  and 
American  Samoa. 

Listing  C.  taxifolia  (Mediterranean 
clone)  as  a  Federal  noxious  weed  would 
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help  prevent  its  introduction  and  spread 
into  the  natural  environment  of  the 
United  States.  Therefore,  we  are 
proposing  to  add  C.  taxifolia 
(Mediterranean  clone)  to  the  list  of 
aquatic  weeds  in  §  360.200(a)  and  to  the 
list  in  §  361.6(a)(1). 

Removal  of  Ipomoea  triloba 

The  regulations  also  list  Ipomoea 
triloba  Linnaeus  (little  bell,  aiea 
morning  glory)  as  a  terrestrial  noxious 
weed.  The  FNWA's  definition  of 
"noxious  weed"  requires,  in  part,  that 
such  weeds  be  "of  foreign  origin."  /. 
triloba,  however,  according  to  an 
authority  on  the  family  Convolvulaceae, 
is  a  species  native  to  Florida,  and 
therefore  is  not  within  the  scope  of  the 
FNWA.  We  concur  with  that  expert's 
determination  and  are,  therefore, 
proposing  to  remove  /.  triloba  from  the 
list  of  terrestrial  weeds  in  §  360.200(c) 
and  from  the  list  of  seeds  with  no 
tolerances  applicable  to  their 
introduction  in  §361. 6(a)(1). 

Miscellaneous 

Yile  are  also  proposing  to  update  the 
taxonomy  of  Rottboellia  exaltata 
Linnaeus  S.  and  Borreria  alata  (Aublet) 
de  Candolle  in  the  terrestrial  noxious 
weed  list  in  §  360.200(c)  and  the 
noxious  weed  seeds  list  in  §  361.6(a)(1). 
The  revised  taxonomical  names  are 
Rottboellia  cocbinchinensis  (Lour.)  W. 
Clayton  and  Spermacoce  alata  (Aublet) 
de  Candolle,  respectively.  We  are 
proposing  this  action  because  the 
revised  taxonomic  names  are  the  names 
currently  recognized  by  the  scientific 
community  and  the  USDA  Germplasm 
Resources  Information  Network. 

The  noxious  weeds  Usted  in 
§  360.200(a)  fall  under  the  heading 
"Aquatic  weeds."  It  has  come  to  our 
attention  that  some  weeds  on  that  list 
could  be  more  appropriately  described 
as  "wetland  weeds."  We  agree  with  that 
suggestion  and  are,  therefore,  proposing 
to  rename  the  heading  of  that  list 
"Aquatic  and  wetland  weeds"  so  that  it 
more  acciu-ately  represents  the  Ust's 
contents. 

Public  Hearing 

APHIS  will  host  a  public  hearing  to 
provide  interested  persons  a  full 
opportiuiity  to  present  their  views 
regarding  this  proposal.  The  hearing 
will  be  held  on  January  6, 1999,  at  die 
USDA  Center  at  Riverside,  room  3B01, 
4700  River  Road,  Riverdale,  MD. 

A  representative  of  APHIS  will 
preside  at  the  pubhc  hearing.  Any 
interested  p>erson  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 


asked  to  sign  in,  listing  their  names  and 
organizations. 

The  public  hearing  will  begin  at  10:00 
a.m.  local  time  and  is  scheduled  to  end 
at  12:00  p.m.  local  time.  However,  the 
hearing  may  be  terminated  at  any  time 
after  it  begins  if  all  persons  desiring  to 
speak  have  been  heard.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing.  If  the  niunber  of  speakers  at  a 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportiuiity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
oral  presentations  of  data,  views,  and 
argvunents.  Questions  about  the  content 
of  the  proposed  rules  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  a  hearing, 
except  to  clarify  or  explain  provisions  of 
the  proposed  rules. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  set  forth  below, 
regarding  the  impact  of  this  proposed 
rule  on  small  entities.  We  do  not 
ciurently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the 
economic  effects  of  this  rule  on  small 
entities.  Therefore,  we  tire  inviting 
comments  concerning  potential 
economic  impacts.  In  particular,  we  are 
interested  in  determining  the  number 
and  kinds  of  small  entities  that  may 
inciu-  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

In  accordance  with  7  U.S.C.  2803  and 
2809,  the  Secretary  of  Agriculture  is 
authorized  to  promulgate  regulations  to 
prevent  the  movement  of  any  noxious 
weed  into  the  United  States,  or 
interstate,  except  under  conditions 
prescribed  by  the  Secretary. 

Addition  of  S.  tampicense  and  C.  taxtfoUa 
(Mediterranean  clone) 

This  proposed  rule  would  add 
Solaniun  tampicense  (wetland 
nightshade)  to  the  Ust  of  Federal 
noxious  weeds.  S.  tampicense  will  grow 
as  a  perennial  only  in  areas  free  of  frost, 
and  is  therefore  a  threat  to  southern 
Florida  and  areas  of  the  country  with  a 
climate  similar  to  that  of  southern 
Florida.  S.  tampicense  is  currently 
established  in  five  counties  in 


southwestern  Florida  and  could 
potentially  have  economic 
consequences  for  livestock  producers  in 
those  areas.  Its  prickly  growth  may 
inhibit  access  by  hvestock  to  wetland 
areas,  a  potentially  serious  dry-season 
problem. 

The  majority  of  cattle  operations  in 
the  counties  harboring  existing 
populations  of  S.  tampicense  are  small 
entities.  The  extent  to  which  they  would 
be  adversely  affected  by  the  continued 
spread  of  S.  tampicense  is  not  known. 
Preventing  further  introductions  and 
curtailing  spread  would  have  a  positive 
economic  impact  on  livestock  producers 
not  yet  afl^ected. 

The  unchecked  spread  of  S. 
tamfSicense  may  also  have  a  negative 
impact  on  natural  ecosystems.  Although 
the  extent  to  which  S.  tampicense  could 
displace  other  natural  species  is  not 
known,  due  to  the  proximity  of 
Everjlades  National  Park  to  the 
cun«ntly  affected  areas,  the  weed  could 
potentially  have  harmful  effects  on 
natural  vegetation  and  wildlife.  In 
responding  to  the  potential  harm  caused 
by  S.  tampicense  to  natural  ecosystems, 
one  or  more  small  organizations  or 
governmental  jurisdictions  in  affected 
areas  could  incur  control  costs  if  the 
weed  were  to  spread.  Although  the  size 
and  magnitude  of  such  potential  costs 
are  not  known,  it  is  clear  that  the 
proposed  rule,  if  adopted,  would  help  to 
ensiu-e  that  the  costs  would  be  minimal 
or  nonexistent. 

This  proposed  rule  v/ould  also  add 
Caulerpa  taxifolia  (Mediterranean 
clon?)  to  the  list  of  aquatic  noxious 
weeds.  We  believe  that  some  importers 
may  currently  be  importing  C.  taxifolia 
(Mediterranean  clone)  into  the  United 
States  for  use  in  public  and  private 
aquariums,  but  data  on  the  amount  of  C. 
taxifolia  (Mediterranean  clone)  if  any, 
currently  being  imported  into  the 
United  States  is  unavailable. 

The  unchecked  spread  of  C.  taxifolia 
(Mediterranean  clone)  into  the  United 
States  can,  however,  be  expected  to 
have  a  negative  impact  on  natural 
ecosystems,  given  its  significant 
negative  effects  on  the  regions  in  the 
Mediterranean  where  it  is  already 
established.  In  responding  to  the 
potential  harm  caused  by  C.  taxifolia 
(Mediterranean  clone)  to  natural 
ecosystems,  one  or  more  organizations 
or  governmental  jurisdictions  in  affected 
areas  could  incur  control  costs  if  the 
weed  were  to  be  introduced  into  the 
environment.  Although  the  size  and 
magifitude  of  such  potential  costs  are 
not  known,  it  is  clear  that  the  proposed 
rule,  if  adopted,  would  help  to  prevent 
the  need  for  such  expenditures. 


67014 


Federal  Register / Vol.  63.  No.  233 /Friday,  December  4.  1998 /Proposed  Rules 


We  therefore  believe  that  adding  S. 
tampicense  and  C.  taxifoUa 
(Mediterranean  clone)  to  the  hst  of 
Federal  noxious  weeds  would  help 
preclude  potential  economic  and 
ecological  consequences  that  could 
result  from  their  spread. 

Removal  of  Ipomoea  tritoba 

We  are  proposing  to  remove  Ipomoea 
triloba  (little  bell,  aiea  morning  glory) 
from  the  list  of  Federal  noxious  weeds 
because  it  has  been  determined  that  /. 
triloba  is  a  species  native  to  Florida. 
Native  species  are  not  within  the  scop>e 
of  the  FNWA,  and  we  therefore  have  no 
authority  to  continue  to  regulate  /. 
triloba  as  such.  The  deUsting  of  /.  triloba 
could  have  a  slightly  positive  economic 
impact  on  importers  of  agricultural  and 
vegetable  seed,  whose  shipments  would 
no  longer  be  delayed  or  refused  at  the 
port  of  entry  due  to  contamination  with 
/.  triloba. 

Alternatives  Considered 

The  only  significant  alternative  to  this 
proposed  rule  would  be  to  make  no 
changes  in  the  regulations,  i.e.,  to  not 
add  S.  tampicense  and  C.  taxifolia 
(Mediterranean  clone)  to  the  list  of 
Federal  noxious  weeds  and  to  retain  /. 
triloba  on  that  Ust.  We  have  rejected  the 
alternative  of  not  listing  S.  tampicense 
and  C.  taxifolia  (Mediterranean  clone) 
as  Federal  noxious  weeds  because  of  the 
potential  economic  and  ecological 
consequences  that  we  believe  would 
result  from  their  spread.  We  have  also 
rejected  the  alternative  of  retaining  /. 
triloba  on  the  list  of  Federal  noxious 
weeds  because  it  has  been  determined 
that  /.  triloba  is  a  species  native  to 
Florida.  Native  species  are  not  within 
the  scope  of  the  FNWA,  and  we 
therefore  have  no  autbority  to  continue 
to  regulate  /.  triloba  as  such. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 


Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Pari  360 

Imports,  Plants  (Agriculture), 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Weeds. 

7  CFR  Pari  361 

Agricultural  commodities,  Imports, 
LabeUng,  Quarantine,  Reporting  and 
recordkeeping  requirements.  Seeds, 
Vegetables,  Weeds. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  parts  360  and  361  as 
follows: 

PART  360— NOXIOUS  WEED 
REGULATIONS 

1.  The  authority  citation  for  part  360 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2803  and  2809;  7  G^ 
2.22,  2.80,  and  371.2(c). 

S  360.200    [Amended] 

2.  Section  §  360.200  would  be 
amended  as  follows: 

a.  In  paragraph  (a),  the  paragraph 
heading  would  be  revised  to  read 
"Aquatic  and  wetland  weeds." 

b.  In  paragraph  (a),  the  Ust  of  noxious 
weeds  would  be  amended  by  adding,  in 
alphabetical  order,  entries  for  "Caulerpa 
taxifolia  (Mediterranean  clone)"  and 
"Solanum  tampicense  Diuial  (wetland 
nightshade)". 

c.  In  paragraph  (c),  the  list  of  noxious 
weeds  would  be  amended  by  removing 
the  entries  for  "Borreria  alata  (Aublet) 
de  CandoUe",  "Ipomoea  triloba 
Linnaeus  (little  bell,  aiea  morning 
glory)",  and  "Rottboellia  exaltata 
Linnaeus  f.  (itchgrass,  raoulgrass)",  and 
by  adding,  in  alphabetical  order,  entries 
for  "Rottboellia  cochinchinensis  (Lour.) 
W.  Clayton"  and  "Spermacoce  alata 
(Aublet)  de  Candolle". 

PART  361— IMPORTATION  OF  SEED 
AND  SCREENINGS  UNDER  THE 
FEDERAL  SEED  ACT 

3.  The  authority  citation  for  part  361 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1581-1610;  7  CFR  2.22, 
2.80,  and  371.2(c). 

1361.6    [Amended] 

4.  In  §  361.6,  paragraph  (a)(1),  the  list 
of  noxious  weeds  would  be  amended  as 
follows: 


a.  The  entries  for  "Borreria  alata 
(Aublet)  de  Candolle"  and  "Ipomoea 
triloba  L."  would  be  removed. 

b.  The  entry  for  "Rottboellia 
cochinchinensis  Clayon  (=/?.  exaltata 
(L.)L.  f.)"  would  be  amended  by 
removing  the  words  "Clayon  [=R. 
exaltata  (L.)L.  f.)"  and  adding  the  words 
"W.  Clayton"  in  their  place. 

c.  New  entries  for  "Caulerpa  taxifolia 
(Mediterranean  clone)",  "Solanum 
tampicense  Dimal  (wetland 
nightshade)",  and  "Spermacoce  alata 
(Aublet)  de  Candolle"  would  be  added 
in  alphabetical  order. 

Done  in  Washington,  DC,  this  25th  day  of 
November  1998. 

Craig  A.  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  98-32229  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-44] 

Proposed  Modification  of  the  Legal 
Description  of  Class  D  Airspace  and 
Class  E  Airspace;  Binghamton,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
change  the  legal  description  of  the  Class 
D  airspace  and  Class  E  airspace  at 
Binghamton  Regional/Edwin  A.  Link 
field  Airport  (BGM),  Binghamton,  NY. 
The  air  traffic  control  tower  at  BGM  has 
reduced  their  operating  hours. 
Therefore,  the  Class  D  airspace  and 
Class  E  airspace  area  designated  as  an 
extension  to  a  Class  D  siu'face  area  will 
be  effective  only  during  specific  dates 
and  times.  This  action  proposes  to 
designate  the  airspace  as  part  time  and 
does  not  propose  to  change  the  actual 
dimensions  of  the  airspace.  Adoption  of 
this  proposal  would  result  in  the 
affected  areas  reverting  to  Class  E 
airapace  for  the  airapace  extending 
upward  fix>m  700  feet  above  the  surface 
diiring  the  specified  hours  of  reduced 
operation. 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager, 
Airapace  Branch,  AEA-520,  Docket  No. 
98-AEA-44,  F.A.A.  Eastern  Region, 
Federal  Bmlding  «111,  John  F.  Kennedy 
Infl  Airport.  Jamaica,  NY  11430. 


The  official 
in  the  Office  o 
AEA-7,  F.A.A 
Building  #111 
International  i 
York  11430. 

An  informal 
examined  dur 
in  the  Airspac 
F.A.A.  Easterr 
#111,  John  F. 
Airport,  Jamai 
FOR  FURTHER  II 
Mr.  Francis  T. 
Specialist,  Aii 
F.A.A.  Easterr 
#111,  John  F. 
Airport,  Jamai 
telephone:  (71 
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is  25th  day  of 

mt  Health 
-98;  8:45  am] 


received  on 


The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  nonnal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building, 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-44."  The  postcard  v«ll  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  the  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 


Jamaica,  NY  11430.  Communications 
must  identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  proposes  to  amend  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  revise  to  the  legal 
description  of  the  BGM  Class  D  and 
Class  E  airspace  areas  at  Binghamton, 
NY.  The  required  criteria  for  full  time 
Class  D  airspace  is  no  longer  being  met. 
The  control  tower  for  BGM  has  reduced 
the  hoiu^  of  operation.  Therefore,  the 
need  for  the  airspace  is  reduced 
accordingly.  The  reduction  of  hoiu^  of 
use  for  Class  D  airspace  will  also  cause 
the  reduction  of  hours  of  use  of  the 
Class  E  airspace  extensions  to  the  Class 
D  airspace.  The  affected  airspace  will 
revert  to  Class  E  airspace  for  that 
portion  extending  upward  from  700  feet 
above  the  surface.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  end  Class  E  airspace  designations 
for  airspace  designated  as  an  extension 
to  Class  D  surface  area  are  published  in 
Paragraph  6004,  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  removed  subsequently  from  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
contkiues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  dated 
September  10,  1998,  and  effective 
September  16, 1998,  is  proposed  to  be 
amended  as  follows: 

Paragraph  5000    Oass  D  airspiace 


A£A  NY  D    Binghamton,  NY  (Revisedj 

Binghamton  Regional/Edwin  A.  Link  Field 
Airport,  Binghamton,  NY 
(Lat.  42''12'31"N..  Long.  75''58'47"W.) 
That  airspace  extending  upward  from  the 
surfiBcie  to  and  including  4,1000  feet  MSL 
within  a  4.1-niile  radius  of  the  Binghamton 
Regional/Edwin  A.  Link  Field  Airport  This 
Class  D  airsp>ace  area  is  effective  during 
speciRc  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airpwrt/Facility  Directory. 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


AEA  NY  E-4    Binghamton,  NY  [Reriaed] 

Binghamton  Regional/Edwin  A.  Link  Field 
Airport,  Binghamton,  NY 

(Lat.  42"'12'31"N.,  Long.  75''58'47"W.) 
Binghamton  VORTAC 

(Ut.  42''09'27"N.,  Long.  76»08'11"W.) 
SMITE  OM 

(Lat.  42''06'17"N.,  Long.  75''53'28"W.) 

That  airspace  extending  upward  from  the 
surfoce  within  1.8  miles  each  side  of  the 
Binghamton  VORTAC  067°  radial  extending 
from  the  4.1-mile  radius  of  the  Binghamton 
Regional/Edwin  A.  Link  Field  Airport  to  the 
VORTAC  and  within  1.8  miles  each  side  of 
the  Binghamton  Reginal/Edwin  A.  Link  Field 
Airport,  ILS  Localizer  SE  course  extending 
from  the  4.1-mile  radius  of  the  airpnrt  to  1.8 
miles  SE  of  the  SMTTE  OM.  This  Class  E 
airspace  area  is  effective  during  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Jamaica,  New  York,  on  November 
24. 1998. 

Frmnklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  98-32245  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  98^EA-43] 

Proposed  Amendment  to  Class  E 
Airspace;  Laurel,  DE 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Laurel,  DE.  The  development  of  new 
Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Laurel 
Airport,  DE,  has  made  this  proposal 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  January  4,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-43,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Commimications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-43."  The  postcard  wall  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  v«th  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Uurel,  DE.  A  GPA-A  SIAP  has  been 
developed  for  the  Laurel  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  silrface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubhshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  oi>erationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10,  1998,  and  effective 
September  16, 1998,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEADEE5    Uurel,  DE  (Revised] 

Laurel  Airport,  DE 

(Lat.  38°32'28"N.,  long.  75'>35'34"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Laurel  Airport,  excluding  the  portion  that 
coincides  with  the  Salisbury,  MD,  Class  E 
airsftace  area. 
•         •         *  *         * 

Issued  in  Jamaica,  New  York,  on  November 
24, 1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc  98-32246  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Dociwt  No.  »8^CE-14] 

Proposed  Amendment  to  Ciass  E 
Airspace;  Lawrence,  KS;  Perryviile, 
MO;  Warrenstxirg,  MO;  Burlington,  lA; 
Des  Moines,  lA;  Fort  Madison,  lA;  and 
Dubuque,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  amending  the  Class  E 
airspace  designations  at  Lawrence,  KS; 
Perryviile,  MO;  Warrensburg,  MO; 
Biu'Ungton,  lA;  Des  Moines,  LA;  Fort 
Madison,  LA;  and  Dubuque,  LA.  The 
NPRM  is  being  withdrawn  due  to  an 
error  in  Docket  No.  98-ACE-14  (63  FR 
14388),  published  March  25, 1998. 

DATES:  This  withdrawal  is  made  on 
December  4, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  rule 

On  March  25, 1998,  a  Notice  of 
Proposed  Rulemaking  was  pubUshed  in 
the  Federal  Register  to  amend  the  Class 
B  airspace  designations  at  Lawrence, 
KS;  Perryviile,  MO;  Warrensburg,  MO; 
Burlington,  LA;  Des  Moines,  LA;  Fort 
Madison,  LA;  and  Dubuque,  LA  (63  FR 
14388).  The  Class  E  airspace,  700  feet 
and  above,  was  enlarged  to  comply  with 
the  criteria  specified  in  FAA  Order 
7400.2D.  The  Airport  Reference  Points 
(ARP)  for  Perryviile,  MO,  and  Des 
Moines,  LA,  were  amended.  The 
Instrument  Landing  System  (II>S)  and 
coordinates  were  added  to  the  airspace 
designation  for  Des  Moines,  LA.  Due  to 
an  error  in  Docket  No.  98-ACE-14,  a 
determination  has  been  made  to 
withdraw  the  NPRM. 

Conclusion 

In  consideration  of  the 
aforementioned  error,  action  is  being 
taken  to  withdraw  the  NPRM. 

List  of  Sublects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
^Navigation  (air). 


Withdrawal  of  the  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Airspace 
Docket  No.  98-ACE-14,  as  published  in 
the  Federal  Register  on  March  25, 1998 
(63  FR  14388),  is  hereby  withdrawn. 

Autliority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389. 

Issued  in  Kansas  Qty,  MO,  on  October  28, 
1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  98-32241  Filed  12-3-98;  8:45  am] 

SILUNG  CODE  4«1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-15] 

Proposed  Amendment  to  Class  E 
Airspace;  Garden  City,  KS;  Llt>eral,  KS; 
Fort  Dodge,  lA;  Fort  Madison,  lA; 
ColumtHis,  NE;  Grand  Island,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  vdthdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  amending  the  Class  E 
airspace  designations  at  Garden  City, 
KS;  Uberal,  KS;  Fort  Dodge,  LA;  Fort 
Madison,  LA;  Columbus,  NE;  and  Grand 
Island,  NE.  The  NPRM  is  being 
withdrawn  due  to  an  error  in  Docket  No. 
98-ACE-15  (63  FR  15108),  published 
March  30, 1998. 

DATE:  This  withdrawal  is  made  on 
December  4, 1998. 
FOR  FURTWR  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty.  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  March  30,  1998,  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  amend  the  Class 
E  airspace  designations  at  Garden  Qty, 
KS;  Uberal.  KS;  Fort  Dodge,  LA;  Fort 
Madison,  LA;  Colimibus,  NE;  tind  Grand 
Island,  NE  (63  FR  15108).  The  Class  E 
airspace,  700  feet  and  above,  was 
enlarged  to  comply  with  the  criteria 
specified  in  FAA  Order  7400.2D.  The 
Airport  Reference  Points  (ARP)  for 
Garden  City  Regional  Airport,  KS,  and 
Columbus  Municipal  Airport,  NE,  were 


amended.  The  Instrument  Landing 
System  (ILS)  and  coordinates  were 
added  to  the  airspace  designation  for 
Grand  Island,  Central  Nebraska  Airport, 
NE,  and  Columbus  Municipal  Airport, 
NE.  The  name  of  the  Garden  Qty 
Municipal  Airport,  KS,  was  changed  to 
Garden  City  Regional  Airport,  KS.  Due 
to  an  error  in  Docket  No.  9&-ACE-15,  a 
determination  has  been  made  to 
withdraw  the  NPRM. 

Conclusion 

In  consideration  of  the 
aforementioned  error,  action  is  being 
tak6n  to  withdraw  the  NPRM. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Withdrawal  of  the  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  No.  98-ACE-15,  as  published  in 
the  Federal  Register  on  March  30,  1998 
(63.FR  15108),  is  hereby  withdrawn. 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389. 

Issued  in  Kansas  City,  MO,  on  October  28, 
1998. 

Christopher  R.  Blum. 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  98-32240  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4»10-1S-M 


POSTAL  SERVICE 

39  CFR  Part  20 

International  Postal  Rates;  Proposed 
Cttanges 

AGENCY:  Postal  Service. 
ACTION:  Proposed  changes  in 
international  postal  rates. 

summary:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service 
is  proposing  changes  in  international 
postal  rates.  As  required  under  the 
Postal  Reorganization  Act,  the  proposed 
changes  will  result  in  international 
postal  rates  that  do  not  apportion  the 
costs  of  the  service  so  as  to  impair  the 
overall  value  of  the  service  to  the  users, 
are  fair  and  reasonable,  and  are  not 
unduly  or  imreasonably  discriminatory 
or  |>referential. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  on  or  before 
January  4, 1999. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Pricing,  Costing,  and  Classification, 
International  Business  Unit,  U.S.  Postal 
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Service,  475  L'Enfant  Plaza.  SW,  Room 
370-ffiU,  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  in  the  International 
Business  Unit,  10th  Floor,  901  D  Street 
SW,  Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angus  Maclnnes,  (202)  268-2268. 
SUPPt.EMENTARY  INFORMATION:  The 
proposed  international  rates,  shown  in 
the  tables  below,  are  needed  by  the 
Postal  Service  to  accommodate  changes 
in  the  cost  of  providing  international 
mail  service.  In  addition,  the  Postal 
Service  believes  that  the  proposed 
changes  will  result  in  improved 
international  mail  service. 

The  Postal  Service  is  proposing  to 
change  only  the  rates  contained  in  the 
charts  below.  Rates  not  contained  in 
these  charts,  such  as  the  letter/letter 
package  to  countries  other  than  Canada, 
air  AO  rates  to  all  countries  other  than 
Canada  and  Mexico,  and  surface  AO 
rates  to  Canada  are  not  being  changed. 

Coimtry  rate  groupings  have  been 
changed  for  Express  Mail  International 
Service  and  air  parcel  post.  These 
grouping  changes  were  necessary  to 
more  closely  align  the  cost  of  providing 
service  to  certain  coimtries  to  the  rate 
charged  for  the  service. 


The  coimtry  groupings  for  Global 
Priority  Mail  flat-rate  envelope  (large 
and  small  envelope)  and  single-piece 
variable  weight  option  have  been 
simplified  from  3  to  2  groups.  All 
coimtries  to  which  this  service  is 
available  are  combined  into  a  single 
group  with  only  Canada  having  a 
separate  rate.  Variable  weight  sticker 
option  volume  rates  (International  Mail 
Manual  (IMM)  226.43),  flat-rate  box 
rates  (IMM  226.44),  flat-rate  box  volume 
rates  (IMM  226.44)  are  eliminated. 
These  services  are  being  abolished. 
Sections  226.43  through  226.452,  and 
226.52  of  the  IMM  will  be  eliminated. 

The  Postal  Service  is  also  proposing 
drop  shipment  discounts  for  publishers' 
periodicals  tendered  at  the  New  Jersey 
International  and  Bulk  Mail  Center.  The 
proposed  discount  is  $0.25  per  pound. 
Mail  will  have  to  be  presorted  and 
sacked  by  country  as  is  currently 
required;  however,  the  per  sack 
minimum  weight  will  be  eliminated  for 
drop  shipment. 

Tnis  notice  does  not  address  proposed 
changes  in  the  International  Priority 
Airmail  (IPA)  service  program,  which  is 
the  subject  of  a  separate  notice.  Changes 
in  certain  international  special  mail 
service  fees  (see  63  FR  40180)  will  be 
implemented  on  January  10,  1999. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 


Weight  not  over  (lb.) 


0.5  

1  

2 

3 

4  

5 

6 

7 

8 

9 

10 "ZZZZZ 

Each  additional  pound  or  fraction  of  a  pound 


Canada 


$15.50 
18.00 
21.50 
25.00 
28.50 
32.00 
34.50 
37.00 
39.50 
42.00 
44.50 


advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Service  proposes  to  adopt 
the  following  rates  and  fees  and  to 
amend  the  International  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  Incorporation  by 
reference.  International  postal  services. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  The  International  Mail  Manual  will 
be  amended  to  incorporate  the  following 
postal  rates: 

Proposed  International  Postage  Rates 

(See  section  VII  for  rate  groups  for 
individual  countries.) 

I.  Express  Mail  International  Service 

A.  On  Demand  Service 
1.  Country-Specific  Rates 


Country 


Mexico 


$2.50 


$15.50 
18.00 
21.50 

-25.00 
28.50 
32.00 
34.50 
37.00 
39.50 
42.00 
44.50 


Great 
Britain 


$2.50 


$18.50 
22.50 
26.50 
30.50 
34.50 
38.50 
42.50 
46.50 
50.50 
54.50 
58.50 


China 


$4.00 


$15.00 
18.00 
21.00 
25.00 
30.00 
35.00 
39.50 
44.00 
48.50 
53.00 
57.50 


Japan 


$4.50 


$15.00 
17.50 
20.50 
24.50 
29.50 
34.50 
39.00 
43.50 
48.00 
52.50 
57.00 


$4.50 


Each  additiona 

B.  Custom  Ek 
"L  Country-S 


Each  addition 
'Custom  dc 


2.  Rate  Grou 


2.  Rate  Group  Countries 


Weight  not  over  (lb.) 


0.5 

1  .. 

2  .. 

3  .. 

4  .. 

5  .. 


1 


$19.00 
21.50 
25.50 
29.50 
34.00 
39.00 


$21.00 
24.50 
28.50 
32.50 
37.00 
41.50 


Rate  group 


$15.00 
19.00 
23.00 
28.00 
33.00 
38.00 


$19.00 
23.00 
27.50 
32.00 
36.50 
41.00 


$18.00 
21.00 
24.50 
28.00 
31.50 
35.00 


$20.00 
22.50 
26.50 
30.50 
35.00 
39.50 
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Weight  not  over  (b.) 


6 

7 

8 

9 

10 

Each  addKional  pound  or  fraction  of  a  pound 


Rate  group 


1 


43.50 
48.00 
52.50 
57.00 
61.50 


$4.50 


45.50 
49.50 
53.50 
57.50 
61.50 


B.  Custom  Designed  Service 
1.  Country-Specific  Rates 


$4.00 


42.50 
47.00 
51.50 
56.00 
60.50 


$4.50 


45.00 
49.00 
53.00 
57.00 
61.00 


$4.00 


38.00 
41.00 
44.00 
47.00 
50.00 


$3.00 


6 


44.00 
48.50 
53.00 
57.50 
62.00 


$4.50 


Japan 

30 

$15.00 

30 

17.50 

X) 

20.50 

X) 

24.50 

X) 

29.50 

X) 

34.50 

JO 

39.00 

X) 

43.50 

>0 

48.00 

K) 

52.50 

lO 

57.00 

>0 

$4.50 

> 

6 

).00 

$20.00 

.00 

22.50 

1.50 

26.50 

1.00 

30.50 

.50 

35.00 

.00 

39.50 

Weight  not  over  (lb.) 

Country 

Canada' 

Mexico 

Great 
Britain 

China 

Japan 

0 

i 
i 

3 
4 
5 
6 
7 
8 
9 
1 

c                                                                                                                                        

$23.50 
26.00 
29.50 
33.00 
36.50 
•40.00 
42.50 
45.00 
47.50 
50.00 
52.50 

$26.50 
30.50 
34.50 
38.50 
42.50 
46.50 
50.50 
54.50 
58.50 
62.50 
66.50 

$23.00 
26.00 
29.00 
33.00 
38.00 
43.00 
47.50 
52.00 
56.50 
61.00 
65.50 

$23.ro 

25.50 

28.50 

32.50 

37.50 

42.50 

47.ro 

51.50 

56.ro 

ro.50 

0 

65.ro 

Each  additional  pound  or  traction  of  a  pound 

$2.50 

$4.00 

$4.50 

$4.50 

i 

1 

1 

^  Custom  designed  service  not  availat>le. 
.  Rate  Group  Countries 

4 

Rate  Group 

Weight  not  over  (lb.) 

1 

2 

3 

4 

5 

6 

5 

$27.00 
29.50 
33.50 
37.50 
42.00 
47.00 
51.50 
56.00 
60.50 
65.00 
69.50 

$29.00 
32.50 
36.50 
4fl.50 
45.00 
49.50 
53.50 
57.50 
61.50 
65.50 
69.50 

$23.00 
27.00 
31.00 
36.00 
41.00 
46.00 
50.50 
55.00 
59.50 
64.00 
68.50 

$27.00 
31.00 
35.50 
40.00 
44.50 
49.00 
53.00 
57.00 
61.00 
65.00 
69.00 

$26.00 
29.00 
32.50 
36.00 
39.50 
43.00 

46.ro 
49.ro 
52.ro 

55.M 

58.ro 

$28.ro 

30.50 



34.50 



38.50 



43.ro 

47.50 

52.ro 

f                                                                                            

56.50 

I                                       

6i.ro 

y 

65.50 

0  

70.ro 

Each  additional  pound  or  fraction  of  a  pound  

$4.50 

$4.00 

$4.50 

$4.00 

$3.ro 

$4.50 
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n.  Letters  and  Letter  Packages 

A.  Canada 
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A  4-poimd  maximum  applies  except 
for  registered  items  sent  to  Canada. 
Canada-bound  registered  items  may 
weigh  up  to  66  pounds.  For  registered 
items  weighing  over  4  pounds,  the  rate 
is  $1.85  for  each  additional  pound  up  to 
the  66-pound  limit. 

B.  Bulk  Letter  Service  to  Canada 


Weight  not  over  (oz.) 

Rate 

0.5 

$0.43 
0.52 
0.62 
0.71 
0.95 

1  

1.5 

2 

3 

ni.  Post/Postal  Cards  and  Aerogranunes 

A.  Post/Postal  Cards 


Country 

Rate 

Canada  

$0.45 
0.40 
0  S5 

Mexico 

All  ottiers 

B.  Aerogranunes 

All  countries:  $0.60  each. 
IV.  Global  Priority  Mail  (GPM) 

A.  GPM— World  Wide  Flat-Rate  Prices 


Envelope  ^ 


Small 

Large 

Canada  

$4.00 
$5.00 

$7.00 
$9.00 

All  other  countries 

'  Maxinxim  weight  is  4  pounds. 

B.  GPM— World  Wide  Single-Piece 
Weight-Based 


Weight'  (lb.) 

Ail  other 
countries 

Can- 
ada 

Rate 

Rate 

0.5  

$8.00 
13.00 
18.00 
21.00 
25.00 
28.00 
32.00 
34.00 

$6.00 
10.00 
15.00 
17.00 
19.00 
21.00 
23.00 
25.00 

1.0  

1.5  

2.0  

2.5  

3.0  

3.5  

4.0  

'  Maximum  weight  is  4  pounds. 


V.  Other  Articles  (AO) 

A.  Regular  Printed  Matter  and  Small 
Packets — Surface 


Weight  not  over 


(lb.) 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

1 

1 

1 

1 

1 

1 

1 

2 

3 

4 


(OZ.) 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

0 

2 

4 

6 

8 

10 

12 

14 

0 

0 

0 


Mexico 


Rate 


Each  additional 

pound  or 
fraction  of  a 

pound 


$0.60 
0.80 
1.06 
1.25 
1.50 
1.50 
■   1.85 
1.85 
2.19 
2.19 
2.47 
2.47 
2.81 
2.81 
3.14 
3.14 
3.43 
3.72 
4.01 
4.30 
4.58 
4.87 
5.16 
5.45 
7.37 
9.29 


$1.92 


B.  Valuepost/Canada 


All  other 

countries 

except 

Canada 


Rate 


$0.70 
1.04 
1.30 
1.45 
1.96 
1.96 
2.46 
2.46 
2.96 
2.96 
3.47 
3.47 
3.97 
3.97 
4.48 
4.48 
4.84 
5.20 
5.56 
5.92 
6.28 
6.64 
7.00 
7.36 
9.66 
11.96 


$2.30 


Weight 

Rate 

Letter-size 

1  ounce  or 

$0.42 

less. 

Over  1 

$0.39  plus  $0.51  per 

ounce. 

pound  or  fraction  of  a 

pound 

Flat-size 

5  ounces  or 

$0.71 

less. 

Over  5 

$0.43  plus  $1.16  per 

ounces. 

pound  or  fraction  of  a 

pound 

C.  Publishers 


Weight  Not  Ov 


and  Small 


All  other 

countries 

except 

Canada 

Rate 
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$0.70 
1.04 
1.30 
1.45 
1.96 
1.96 
2.46 
2.46 
2.96 
2.96 
3.47 
3.47 
3.97 
3.97 
4.48 
4.48 
4.84 
5.20 
5.56 
5.92 
6.28 
6.64 
7.00 
7.36 
9.66 
11.96 


$2.30 


late 


10.51  per 
fraction  of  a 


1.16  per 
'raction  of  a 


C.  Publishers'  Periodicals — Surface 


Weight  Not  Over 


(lb.) 


0 
0 
0 
0 
0 
0 
1 
1 

H' 

I 
I 
I 
1 
1. 

2 
2 
4 
5 


(02.) 


Mexico 


Rate 


8 
9 

*1 


1 

0.40 

2 

0.50 

3 

0.65 

4 

0.75 

5 

0.94 

6 

0.94 

7 

1.13 

8 

1.13 

9 

1.31 

10 

1.31 

11 

1.50 

12 

1.50 

13 

1.69 

14 

1.69 

15 

1.88 

0 

1.88 

2 

2.05 

4 

2.23 

6 

2.40 

8 

2.58 

10 

2.75 

12 

2.93 

14 

3.10 

0 

326 

0 

4.48 

0 

5.68 

0 

6.88 

0 

8.08 

0 

9.28 

0 

10.48 

0 

.     11.68 

0 

12.88 

0 

14.08 

tendered  at  the  New  Jersey  Intemational 
and  BiUk  Mail  Center. 

D.  Books  and  Sheet  Music — Surface 


E.  Air — Other  Articles  (Printed  Matter, 
Matter  for  the  Blind,  and  Small  Packets) 

1.  (Canada  and  Mexico — Air 


All  other 

countries 

except 

Canada 


Rate 


0.38 
0.48 
0.62 
0.72 
0.91 
0.91 
1.10 
1.10 
1.30 
1.30 
1.49 
1.49 
1.68 
1.68 
1.87 
1.87 
2.05 
2.23 
2.41 
2.59 
2.77 
2.95 
3.13 
3.31 
4.46 
5.61 
6.76 
7.91 
9.06 
10.21 
11.36 
12.51 
13.66 


Weight  not  over 

Mexico 

AU  other 

countries 

except 

(lb.) 

Rate 

Canada 

Rate 

1  

$1.88 

$1.87 

2 

3.28 

3.31 

3 

4.48 

4.46 

4  

5.68 

5.61 

5  

6.88 

6.76 

6  

8.08 

7.91 

7  

9.28 

9.06 

8  

10.48 
11.68 
12.88 
14.08 

10.21 

9  

11.36 

10  

12.51 

11  

13.66 

Weight  not  over 

Canada 

Mexico 

(b.) 

(oz.) 

Rate 

Rate 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1     * 

1 

2 

2 

3 

3 

4 

0.5 
1 
1.5 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
0 
8 
0 
8 
0 
8 
0 

$0.60 
0.69 
0.84 
0.85 
1.26 
1.50 
1.74 
1.84 
2.06 
2.29 
2.51 
2.74 
2.96 
3.19 
4.09 
4.68 
5.60 
6.52 
7.44 
8.36 
9.28 

$0.60 
0.76 
0.91 
0.89 
1.30 
1.56 
1.82 
2.08 
2.34 
2.60 
2.86 
3.12 
3.38 
3.64 
4.68 
6.76 
8.84 
10.92 
13.00 
15.08 
17.16 

Each  Additional  'A 
pound  or  fraction 
of  ^/i  pound 

$0.92 

$2.08 

Dropship  Discoimt — $0.25  per  pound 
for  volume  made  up  to  country  and 


VI.  Parcel  Post 

(The  weight  limits  for  parcels  vary  by 
country.  Parcels  to  Canada  have  a 
minimum  weight  limit  of  1  pound.) 

A.  Surface  Parcel  Post 


i3... 
4... 

le... 

;t.., 
8... 
9.. 

t 

12 
13 
14 
15 
16 
17 


Canada 

Batiamas, 

Another 

Bermuda. 
Caritibean 

countries 

Islands, 

Central 

America, 

Rate 

Mexico,  and 

St  Pien-e 

Rate 

and 

Miquekxi 

Rate 

$11.33 

$14.65 

$15.70 

11.69 

15.34 

16.60 

13.13 

16.01 

17.47 

13.51 

16.65 

18.32 

13.90 

18.85 

20.88 

14.28 

19.52 

21.75 

15.88 

20.17 

22.59 

16.30 

20.80 

23.42 

16.71 

21.42 

24.22 

18.45 

23.86 

27.10 

18.89 

24.51 

27.93 

19.34 

25.14 

28.76 

19.79 

25.77 

29.57 

20.23 

26.38 

30.36 

20.68 

26.99 

31.15 

21.13 

27.59 

31.93 
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18. 

19. 

20. 

21  . 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31  .. 

32.. 

33.. 

34.. 

35.. 

36.. 

37.. 

38.. 

39.. 

40.. 

41  .. 

42.. 

43.. 

44  ... 


Weight  not  over  (to.) 


Each  additional  pound  or  fraction  of  a  pound 


B.  Air  Parcel  Post 

(See  section  VII  for  country  rate 
groups.) 


Canada 


Rate 


21.57 

22.02 

22.47 

22.91 

23.36 

23.81 

24.25 

26.03 

26.48 

26.92 

27.37 

27.82 

28.27 

28.71 

29.16 

29.61 

30.05 

30.50 

30.95 

31.39 

31.84 

32.29 

32.73 

33.18 

33.63 

34.07 

34.55 


$0.50 


Bahamas, 

Bermuda, 

Caribbean 

Islands, 

Central 

America, 

Mexico,  and 

St  Pierre 

arKi 
Miqueion 


Rate 


28.18 

28.77 

29.35 

29.93 

30.50 

31.07 

31.63 

33.42 

33.98 

34.53 

35.07 

35.62 

36.16 

36.70 

37.24 

37.77 

38.30 

38.83 

39.36 

39.89 

40.41 

40.93 

41.45 

41.97 

42.49 

43.01 

43.52 


$0.60 


Another 
countries 


Rate 


32.69 

33.45 

34.20 

34.94 

35.68 

36.41 

37.14 

39.09 

39.80 

40.51 

41.22 

41.92 

42.61 

43.31 

44.00 

44.68 

45.37 

46.05 

46.73 

47.40 

48.07 

48.75 

49.41 

50.08 

50.75 

51.41 

52.07 


$0.70 


Weight  not  over  (lb.) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Rate  Groups 


Canada        Mexico 


$10.94 

12.61 

13.28 

15.11 

15.84 

16.56 

17.29 

19.40 

20.18 

20.97 

21.75 

22.53 

23.32 

24.10 

24.88 

25.66 

26.45 

27.23 

28.01 

28.79  I 


$9.98 

12.12 

13.36 

15.82 

17.16 

18.50 

19.84 

22.81 

24.26 

25.70 

27.15 

28.59 

30.04 

31.48 

32.93 

34.37 

35.82 

37.26 

38.71 

40.15 


$10.86 
13.71 
15.57 
18.87 
20.88 
22.89 
24.90 
28.99 
31.15 
33.31 
35.48 
37.64 
39.81 
41.97 
44.14 
46.30 
48.47 
50.63 
52.80 
54.96 


B 


$11.76 
15.42 
18.01 
22.31 
25.12 
27.92 
30.73 
36.11 
39.13 
42.15 
45.17 
48.19 
51.21 
54.23 
57.25 
60.27 
63.29 
66.31 
69.33 
72.35 


$13.80 
17.28 
19.51 
23.55 
25.96 
28.37 
30.78 
35.75 
38.34 
40.94 
43.54 
46.14 
48.73 
51.33 
53.93 
56.52 
59.12 
61.72 
64.32 
66.91 


$15.11 
19.83 
23.19 
28.76 
32.40 
36.03 
39.67 
46.63 
50.55 
54.47 
58.38 
62.30 
66.21 
70.13 
74.04 
77.96 
81.88 
85.79 
89.71 
93.62 


$16.69 
20.68 
23.15 
27.75 
30.43 
33.11 
35.79 
41.42 
44.30 
47.19 
50.07 
52.95 
55.84 
58.72 
61.60 
64.49 
67.37 
70.25 
73.14 
76.02 


Another 
countries 


Rate 


32.69 

33.45 

34.20 

34.94 

35.68 

36.41 

37.14 

39.09 

39.80 

40.51 

41.22 

41.92 

42.61 

43.31 

44.00 

44.68 

45.37 

46.05 

46.73 

47.40 

48.07 

48.75 

49.41 

50.08 

50.75 

51.41 

52.07 


$0.70 


E 

1 

$16.69 

3 

20.68 

9 

23.15 

6 

27.75 

0 

30.43 

3 

33.11 

7 

35.79 

41.42 
44.30 
47.19 
50.07 
52.95 
55.84 
58.72 
61.60 
64.49 
67.37 
70.25 
73.14 
76.02 
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li 

RateGtaups 

vreiyin  fun  uvoi  yiu.) 

Canada 

Mexico 

A 

B 

C 

D 

E 

21 
22 
23 
24 
25 
2C 
27 
21 
2S 
3C 
31 
3S 
3S 
3<l 
3£ 
3C 
37 
3f 
3t 
41 
41 
42 
At 
M 
B 

29.58 
30.36 
31.14 
31.92 
34.04 
34.82 
35.60 
36.38 
37.17 
37.95 
38.73 
39.51 
4030 
41.08 
41.86 
42.65 
43.43 
44.21 
44.99 
45.78 
46.56 
47.34 
48.12 
48.91 
$0.80 

41.60 

43.04 

44.49 

45.93 

48.71 

50.15 

51.60 

53.04 

54.49 

55.93 

57.38 

58.83 

60.27 

61.72 

63.16 

64.61 

66.05 

67.50 

68.94 

70.39 

71.83 

73.28 

74.72 

76.17 

$1.40 

57.13 
59.29 
61.46 
63.62 
67.12 
69.28 
71.45 
73.61 
75.78 
77.94 
80.11 
82.27 
84.44 
86.60 
88.77 
90.93 
93.10 
95.26 
97.43 
99.59 
101.76 
103.92 
106.09 
108.25 
$1.50 

75.37 

78.39 

81.41 

84.43 

88.76 

91.78 

94.80 

97.82 

100.84 

103.86 

106.88 

109.90 

112.92 

115.94 

118.96 

121.% 

125.00 

128.02 

131.04 

134.06 

137.08 

1*0.10 

1*3.12 

146.14 

$3.00 

69.51 

72.11 

74.70 

77.30 

81.23 

83.83 

86.42 

89.02 

91.62 

9421 

96.81 

99.41 

102.00 

104.60 

10720 

109.80 

112.39 

114.99 

117.59 

120.18 

122.78 

125.38 

127.98 

130.57 

$2.60 

97.54 
101.45 
10537 
10929 
11453 
118.44 
122.36 
12627 
130.19 
134.11 
138.02 
141.94 
145.85 
149.77 
153.68 
157.60 
161.52 
165.43 
169.35 
17326 
177.18 
181.09 
185.01 
188.95 

$4.00 

78.90 

81.79 

84.67 

8755 

91.61 

94.49 

97.38 

\    

10026 

103.14 



1                    

106.03 

108.91 

» 

111.79 

\  

114.68 

\    ; 

117.56 

►                                                   ..••••■■■■>- .......*.... - • 

120.44 

i                

12333 

r 

12621 

1   

129.09 

y                   

131.98 

)               

134.86 

137.74 

>                                                                            

140.63 

) 

143.51 

\                                     

146.39 

ich  addtional  pound  or  fraction  of  a  pound  

$3.00 

Vn.  Country  Table 


Ckxintry 


Afghanistan^  

At>ania 

Algeria 

Andorra 

Angola 

Anguila 

Antigua  and  Bartxxla 

Argentina 

Armenia 

Arut»  

Ascension  

Australia 

Austria 

Azert)aiian 

Azores 

Bahamas 

Bahrain 

Bangladesh 

BartMKlos 

Belarus 

Belgium 

Belize 

Benin 

Bermuda  

Bhutan 

Bolivia  

Bosnia-Herzegovina 

Botswana 

Brazil 

British  Virgin  Islands 
Brunei  Darussalam  . 

Bulgaria 

Bwkina  Faso  — 

Burma  

Bwundi'  

Cambodia 


Express  mail  rate  group 


42 
62 
4  .. 
6  . 

5" 

4  . 

5  . 

3" 
2  . 
4  . 

4  . 

5  . 

6  . 

1  . 
5  . 

4  . 

2  . 

5  . 

6  . 
5  . 

12 

5  . 
2  . 

6  . 

5  . 

1  . 
4  . 

6  . 

e" 

1  . 


Air  parcel  post  rate  group 


E 
D 
D 

B 
0 
A 
A 

E 

E 
B 

D 
D 
A 
D 
A 
C 
B 
A 
C 
D 
A 
A 
C 
0 
C 
A 
D 
E 
A 
A 
D 
D 
B 
B 
B 
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Country 


Cameroon 

Canada  

Cape  Verde 

Cayman  Islands 

Central  African  Republic 

Chad  

Chile 

China 

Colombia 

Comoros  

Congo,  Dem.  Rep.  of  the '  

Congo,  Rep.  of  the  (Brazzaville)  . 

Corsica 

Costa  Rica 

Cote  rf  Ivoire  (Ivory  Coast) 

Croatia  

Cuba  

Cyprus 

Czech  Republic 

Denmark  

Djibouti 

Dominica 

Dominican  Republic 

Ecuador 

Egypt 

El  Salvador  

Equatorial  Guinea 

Eritrea  

Estonia 

Ethiopia 

Falkland  Islands 

Faroe  Islands 

F* ; 

Finland  

France  (incl.  Monaco) 

French  Guiana 

French  Polynesia 

Gabon  

Gambia  

Georgia,  Republic  of 

Germany  

Ghana  

Gibraltar  '''"'""'. 

Great  Britain  and  Northern  Ireland 

Greece  

Greenland  

Grenada „ 

Guadekxjpe  _ 

Guatemala  

Guinea  

Guinea-Bissau '  

Guyana  

Haiti "'ZZZ 

Honduras  

Hong  Kong 

Hungary  

k»land  

Indn ."."■■; 

Indonesia  

Iran " 

Iraq "] 

Ireland 

Israel  

Italy  "^ZZ 

Jamaica 

Japan  

Jordan 

Kazakhstan  

Kenya  

Kiribati 

Korea,  Dem.  People's  Rep. 
Korea,  Republic  of  (South) 


Express  mai  rate  group 


Country-Spedfk:  Rate2 
6 


6 

5 

Country-Specific  Rate 
5 


5  .. 

5  .. 

6  .. 

5  .. 

6  .. 
6  .. 
42 
6  .. 


2  .. 

12 

2  .. 
42 
52 
1  .. 
6  .. 


4  .. 
22 
6  .. 


Country-Specific  Rate 
2 


(North) 


5  .. 
5' 

5  .. 

6  .. 
6  .. 
5  .. 
5  .. 
5  .. 
3  .. 
2  .. 
2  .. 
1  ... 
1  ... 


6 

4 

6 

2 

5 

Country-Specific  Rate 

6 

4 

6 


Air  parcel  post  rate  group 


Country-Specific  Rate 

D 

A 

E 

D 

C 

D 

B 

B 

B 

E 

D 

A 

C 

C 

C 
C 
C 
D 
A 
A 
B 
D 
A 
B 
D 
D 
B 

C 

A 

A 

D 

E 

E 

D 

A 

E 

A 

D 

B 

D 

A 
C 
A 

E 
A 
A 
A 
A 
A 
A 
D 
C 
A 
D 
D 
E 


A 
D 
A 
A 
D 
B 
B 
D 
A 


B 
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Country 

Kuwait 

Kyngyzstan 

Laos 

Latvia  

Lebanon  

Lesotho 

Uberia '  

Libya 

Uechtenstein 

Lithuania  

Luxembourg 

Macao 

Macedonia  

Madagascar 

Madeira  Islands  

Malawi 

Mfriaysia 

Maldives 

M^  

Malta 

Martinique  

Mauritania  

Mauritius  

Mexico 

Moldova  

Mongolia  

Montserrat 

Morocco  

Mozambique 

Namibia 

Nauru  

Nepal 

Netherlands 

Netherlands  AnMHes 

New  Caledonia  

New  Zealand 

Ntoaragua 

Niger  

Nigeria 

Norway 

Oman  

Pakistan 

Panama 

Papua  New  Guinea  

Paiaguay 

Peru  

Philippines 

Pilcaim  Island 

Poland 

Portugal 

Qatar 

Reunion 

Romania 

Russia 

Rwanda 

Saint  Christopher  (SL  Kitts)  and  Nevis 

Saint  Helena  

Saint  Lucia 

Saint  Pierre  and  Miquelon 

Saint  Vincent  arKl  the  Grenadines  

San  Marino  

Sao  Tome  and  Principe 

Saudi  Arabia 

Senegal 

Serbia-Montenegro  

Seychelles 

Sierra  Leorw  ^ 

Singapore 

Slovak  Repubik: 

Stovenia » 

Sotomon  Islarxls  

Somalia  ^ 


Express  mal  rate  group 

6 

4 

1  

4 

6  "Z". 

6 

2  ZZZZZ""""..".'. 

4  „ 

4  

1 .- 

4  

6 

4  

6 

1  „ 

1  

6  

2  ^ 

52 - 

6  

6  

Country-Specific  Rate 

4 

1  .: 

6  "Z"ZZ'Z. 

6  

6  .,. 

1  2 

1  » 

22 „ 

5  

1  ;.v... 

1  

5 t. 

6  

6  

2  

1  

1  

5  

1  

5 

5 

1  

4.! 

4  

6  

4"!!.!!...! 

4 

6 

5  

5  "'"""""". 

5  Z.'."". 

e'Z'ZZ'ZZZZ. 

6 

4  — 

6 

6 - 

3 

4 ^ 

2  

1 

6  


Air  parcel  post  rate  group 


D 
C 
E 

B 
A 
D 

D 

C 

D 

C 

D 

C 

E 

D 

D 

B 

E 

D 

D 

E 

A 

B 

Country-Specific  Rate 

D 

D 

A 

C 

E 

D 

B 

D 

B 

B 

E 

D 

A 

C 

D 

D 

B 

D 

A 

E 

C 

C 

D 

D 

C 

D 

B 

E 

0 

E 

D 

B 

C 

A 

B 

C 

A 

B 

B 

D 

B 

C 

D 

D 

B 

C 

B 
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Country 


South  Africa  _ 

Spain 

Sri  Lanka 

Sudan  

Suriname 

Swaziland 

Sweden  

Switzerland  

Syrian  Arab  Republic 

Taiwan  

Tajikistan , 

Tanzania  

Thailand 

Togo 

Tonga  

Trinidad  and  Tobago  

Tristan  da  Cunha 

Tunisia  

Turkey 

Turkmenistan  

Tuxks  and  Caicos  Islands 

Tuvalu  

Ugarxla  

Ukraine 

United  Arab  Emirates  ..7... 

Uruguay  

Uzbekistan  

Vanuatu 

VatKan  City 

Venezuela 

Vietnam 

Wallis  and  Futuna  Islands 

Westem  Samoa 

Yemen 

Zambia 

Zimbabwe  


'  AH  mail  servce  suspended. 
*0n  Demand  service  only. 


Express  mail  rate  group 


6  .. 
22 

2  .. 
6  .. 

3  .. 

4  .. 
6  .. 
3  ... 
6  ... 


12 


0 

B 

B 

B 

A 

B 

E 

C 

C 

D 

C 

C 

B 

D 

A 

A 

A 

B 

B 

D 

A 

A 

D 

D 

C 

C 

E 

A 

A 

A 

B 

E 

B 

C 

D 

E 


Air  parcel  post  rate  group 


National  Envi 

This  propo! 
excluded  fron 
CFRPartlO,  I 
Consideratioc 
impact  assess 

Regulatory  Fl 

The  Associi 
certifies  that  I 
exempt  from 
Regulatory  Fl 
proposed  or  i 
elevations  arc 
EMsaster  Prote 
U.S.C.  4104,  ( 
establish  and 
eligibility  in  1 
flexibility  am 


Stanley  F.  Nfires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  98-31974  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  7710-12-P 


FEDERAL  EMERGENCY 
MANAGEMEffT  AGENCY 

44CFRPart67 
[Docket  No.  FEMA-7266] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 


the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiurance  Proeram 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  foUowing  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate. 
500  C  Street  SW.,  Washington.  DC 
20472,  (202)  646-3461. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 


listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 
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» with  Section 
rotection  Act 
d44CFR 


National  Environmental  Policy  Act  Regulatory  Classification 


This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

SC7.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Arteona 


City/town/ 
county 


Mohave  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Wash  A 

Wash  A-Trilxitary  1  

Wash  B 

Wash  B— Reach  IB  

Wash  B— Reach  10 

Wash  B— Tributary  1  

Wash  B— Tritxjtary  2 

Divergence  From  Wash  B 
Wash  C 

Wash  C— Tributary  1  

Wash  C— Tributary  2 

Wash  C— Tributary  3 

Cerbat  Wash  

Cerbat  Wash— Tributary  1 
Cerbat  Wash— Tributary  2 


* 

tDepth  in  feet  etme 
ground  'Elevation  in  feeL 

Location 

(NGVD) 

Existing 

Modtfied 

ApproximateJy    150    feet    upstream    of 

None 

•2,765 

Shipp  Road. 

At  Aoua  Fria  Drive         

None 

•2,920 

At  confluence  of  Wash  A 

None 

•2,878 

Approximately  100  feet  downstream  of 

None 

•2,930 

Agua  Fria  Drive. 

Approximately    130    feet    upstream    of 

None 

•2,780 

Shipp  Drive. 

Approximately   2.700   feet   ijpstream   of 

None 

•3,01 1 

Agua  Fria  Drive. 

200  feet  mstream  of  Shioo  Drive  

None 

•2.775 

Approximately   150  feet  downstream  of 

None 

•2.798 

State  Route  68. 

inn  fnAt  Lrstream  of  Shioo  Drive  

None 

•2.781 

Approximately  700  feet  downstream  of 

None 

•2.805 

State  Route  68. 

Approximately  1.780  feet  downstream  of 

None 

•2.828 

Adobe  Road. 

Approximately   1.350  feet  upstream  of 

None 

•2.890 

Agua  Fria  Road. 

At  confluence  with  Wash  B  

None 

•2.962 

Approximately   3.200   feet   upstream   of 

None 

•3,024 

Agua  Fria  Drive. 

At  confluence  vnth  Wash  B  

None 

•2.822 

Approximately  1.000  feet  downstream  of 

None 

•2.888 

Adobe  Road. 

Approximately    200    feet    upstream    of 

None 

•2,826 

Shipp  Drive. 

Approximately   1,250  feet  upstream  of 

None 

•2,955 

Chino  Drive. 

At  conffcjence  with  Wash  C  

None 

•3.046 

Approximately  800  feet  upstream  of  Agua 

None 

•3,121 

Fria  Drive. 

None 

•2.936 

Approximately    1.800   feet   upstream   of 

None 

•2,981 

Chino  Drive. 

At  confluence  with  Wash  G— Tributary  1 

None 

•2.981 

Approximately  2,400  feet  downstream  of 

None 

•3.002 

BacobiRoad. 

Approximately    200    feet    upstream    of 

None 

•2,762 

Shipp  Drive. 

Approximatefy  300  feet  downstream  of 

None 

•2.895 

Agua  Fria  Drive. 

Approximately  140  feet  downstream  o( 

None 

•2.797 

Route  68. 

At  confluence  of  Cerbat  Wash  ..„ 

None 

•2.848 
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State 


City/town/ 
county 


Source  of  fkxxjing 


Location 


Sacramento  Wash 


Sacramento  Wash— Trit)u- 
tary  1A. 

Sacramento  Wash— Tribu- 
tary 1B. 

Sacramento  Wash— Tribu- 
tary 2. 


Sacramento  Wash— Tribu- 
tary 3. 


Sacramento  Wash— Tribu- 
tary 4. 


Sacramento  Wash— Tribu- 
tary 4A. 


Sacramento  Wash— Trilxi- 
tary  5. 

Sacramento  Wash— Tribu- 
tary 5A. 

Sacramento  Wash— Tribu- 
tary 6. 

Sacramento  Wash— Tribu- 
tary 6A. 


Sacramento  Wash— Tribu- 
tary 6B. 


Thirteen  Mile  Wash 


Approximately  300  feet  downstream  of 

Agua  Fria  Drive. 
Approximately  2,600  feet  downstream  of 

Shipp  Drive. 
Approximately  160  feet  downstream  of 

Agua  Fria  Drive. 
At  confluence  with  Sacramento  Wash 

Approximately  1  mile  upstream  of  Estrella 

Road. 
At  confluence  with  Sacramento  Tributary 

Approximately   3.400   feet   upstream   of 

Chino  Drive. 
At  confluence  with  Sacramento  Wash  


Thirteen  Mile  Wash— Trib- 
utary 1. 


Approximately  1  mile  upstream  of  Estrella 

Road. 
At  confluence  with  Sacramento  Wash  

Approximately  2.700  feet  downstream  of 

Agua  Fria  Drive. 
At  confluence  with  Sacramento  Wash  

Approximately  2,000  feet  above  con- 
fluence with  Sacramento  Wash— Tribu- 
tary 4A. 

At  confluence  with  Sacramento  Wash- 
Tributary  4. 

Approximately  1.940  feet  upstream  of 
confluence  with  Sacramento  Wash- 
Tributary  4. 

At  confluence  with  Sacramento  Wash  

Approximately   6,250   feet   upstream   of 

Chino  Drive. 
At  confluence  with  Sacramento  Wash  

Approximately  2,700  feet  upstream  of 
Chino  Drive. 

Approximately  250  feet  upstream  of 
Shipp  Drive. 

Appfoximafely  5,350  feet  upstream  of 
Chino  Drive. 

At  confluence  with  Sacramento  Wash- 
Tributary  6. 

Approximately  2,900  feet  upstream  of 
confluence  with  Sacramento  Wash- 
Tributary  6B. 

At  confluence  with  Sacramento  Wash- 
Tributary  6A. 

Approximately  1,760  feet  upstream  of 
confluence  with  Sacramento  Wash- 
Tributary  6A. 

Approximately  500  feet  upstream  of 
Shipp  Drive. 

Approximately  3,050  feet  upstream  of 
Agua  Fria  Drive. 

At  confluence  of  Thirteen  Mile  Wash 


At  Agua  Fria  Drive 

At  confluence  of  Thirteen  Mile  Wasli 


Thirteen  Mile  Wash— Trib- 
utary 2. 

Maps  are  available'for  inspection  at  3015'stocWon  Hill  Road,  Kingman,  Z^^  "'"'""  °'  ^'"  '"^  "''^ 
Send  comments  to  Mr.  Paul  Mcintosh,  Mohave  County  Manager,  P.O.  Box  7000,  Kingman,  Arizona  86402-7000. 


Arkansas 


Crawford  County 
and  Incorporated 
Areas. 


Louemma  Creek 


Approximately  3,500  feet  downstream  of 
North  Hills  Boulevard. 


tDepth  in  feet  above 

ground.  'Elevatton  in  feet 

(NGVD) 


Existing 


None 

None 

None 

None 

None 

None 

None 

Nor)e 

None 

None 

None 

None 

None 

None 
None 

None 
None 
None 
None 
None 
None 
None 
None 

None 
None 

None 

None 

None 

None 
None 

None 


None 


Modified 


•2,900 
•2.723 
•2.852 
•2,803 
•2.870 
None 
None 
None 
None 
•2,833 
•2,861 
•2.768 
•2.827 

•2.804 
•2.827 

•2,748 
•2.868 
•2.790 
•2.823 
•2,760 
•2.886 
•2,788 
•2,880 

•2,860 
•2,880 

•2,800 

•3,117 

•3,030 

•3,062 
•3,0T3 

•3,121 


Maps  are  aval 
Serxlcommer 
Maps  are  aval 
Serxlcommer 


I  Maps  are  ava 
Serxlcommef 


Maps  are  ava 
Sendcommei 


•419 


Maps  are  ava 
Send  comma 
nia  94303. 


1  in  feet  above 
Elevation  in  feet 
(NGVD) 


Modified 


•2.900 
•2.723 
•2.852 
•2.803 
•2,870 
None 
None 
None 
None 
•2.833 
•2.861 
•2.768 
•2.827 

•2.804 
•2.827 

•2.748 
•2.868 
•2.790 
•2.823 
•2.760 
•2,886 
•2.788 
•2,880 

•2.860 
•2.880 

•2,800 

•3.117 

•3.030 

•3.062 
•3,0T3 

•3.121 


•419 
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State 

1 

City/town/ 
county 

Source  of  flooding 

Location 

fDepth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 

Existing 

ModHied 

Louemma  Trilxjtary  

Rena  Brancti  

Just  uDstream  of  Rena  Road  

None 
None 

None 

None 
None 

None 

None 
None 

•487 

Approximately  200  feet  upstream  of  High- 
way 59. 

Approximately  850  feet  downstream  of 
Highway  59. 

Just  uDStream  of  Hiahwav  59 

•574 
•477 
•493 

Approximately   3.700  feet  upstream  of 

Highway  59. 
Approximately  1.050  feet  downstream  of 

Sandstone  Drive. 
Just  upstream  of  Old  Uniontown  Road  .... 
Approximately   2.200   feet   upstream   of 

Blake  Road. 

•570 

•419 

•458 
•523 

Maps  are  available  for  inspection  at  1003  Broadway.  Van  Buren.  Arkansas. 

Send  comments  to  The  Honorable  John  Riggs.  Mayor.  City  of  Van  Buren.  P.O.  Box  668.  Van  Buren.  Arkansas  72956. 

Maps  are  available  for  inspection  at  300  Main  Street.  Van  Buren.  Arkansas. 

Send  comments  to  The  Honorable  Jerry  H.  Williams.  Crawford  County  Judge.  300  Main  Street.  Van  Buren.  Arkansas  72956-6798. 


Earie  (City) 
Crittenden  Courv 


Blackfish  Bayou Approximately  2.000  feet  east  of  Desha 

Street  arxj  approximately   1.200  feet 
south  of  the  Missouri  Pacific  Railroad. 
Approximately  800  feet  east  of  Route  149 
and  2.000  feet  north  of  Route  64. 

Tyronza  River Approximately  400  feet  west  of  Route 

149  and  approximately  400  feet  south 
of  the  northern  corporate  limits. 
Approximately  5.200  feet  west  of  Route 
149    arxj    approximately    1.200    feet 
south  of  Route  184. 

Maps  are  available  for  inspectxxi  at  the  City  of  Earie  City  Hall,  1004  Second  Street,  Earie,  Arkansas.  ^ 

Send  comments  to  The  Honorable  Sherman  Smith,  Mayor,  City  of  Earie,  P.O.  Box  213,  Earie,  Aritansas  72331 . 


None 

None 
t^one 

None 


Crittenden  County 
(Unincorporated 
Areas). 


Tyronza  River Approximately  3,000  feet  west  of  Route  f^lone 

149  and  approximately  4.250  feet  north 

of  the  City  of  Earie  corporate  limits. 
Approximately  750  feet  north  of  Route  64  None 

and  approximately  8,250  feet  south  of 

Route  184. 
Blackfish  Bayou Approximately  1,000  feet  east  of  Route  t^lone 

149    and    approximately    4,000    feet 

south  of  Bartiam  Road. 
Approximately  1,000  feet  south  of  U.S.  None 

Route  64  and  7.600  feet  east  of  Desha 

Street. 
Approximately  7.000  feet  east  of  Route  None 

149  and  7.000  feet  south  of  U.S.  Route 

64. 
Approximately  1,600  feet  east  of  Route  None 

149  and  approximately  1 ,600  feet  north 

of  U.S.  Route  64. 
Maps  are  available  for  inspection  at  the  Crittenden  County  Courthouse,  100  Court  Square,  Marion,  Artcansas. 
Send  comments  to  The  Honorable  Brian  Williams,  Crittenden  County  Judge,  100  Court  Square,  Marion,  Ari«ansas  72364. 


CaNfomia 


East  Pak)  Alto 
(City)  San  Mateo 
County. 


San  Francisco  Bay 


Approximately  150  feet  downstream  of 
Tulane  Avenue. 

Approximately  1,000  feet  downstream  of 

Cami. 
Just  downstream  of  Mbervi  Street 


Hone 


•26 


San  Francisquito  Creek 
Overflow. 

Approximately    600    feet    upstream    of 
Green  Street 

Maps  are  available  for  inspectkxi  at  the  City  of  East  Pato  Alto  City  Hall  Annex.  2200  University  Avenue.  East  Pato  Alto.  California. 
Send  comments  to  The  Honorable  R.B.  Jones,  Mayor.  City  of  East  Pato  Alto.  2415  University  Avenue.  Second  Ftoor.  East  Pato  Alto.  Califor- 
nia 94303. 


•7 


•7 


None 


•203 

•205 
•205 

•205 


•205 


•205 


•203 


•203 


•203 


•205 


•8 


•8 


•11 


Nebraska 


Lindsay  (Village) 
Platte  County. 


Shell  Creek 


Approximately  7,100  feet  downstream  of 
Elk  Street 


None 


•1.647 
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State 


Cfty/lowrV 
county 


Source  of  flooding 


Location 


Approxinfwtely  6,400  feet  upstream  of 
U.S.  Route  91. 


fOepth  in  feet  atx>ve 

ground.  'Elevation  in  feet. 

(NGVO) 


Existing 


Norm 


Maps  are  available  for  inspection  at  the  Village  of  Undsay  City  Hall.  115  Pine  Street.  Lindsay.  Netxaska. 

Send  comments  to  The  Honoratate  Kenneth  Kurtenbach.  Mayor,  Village  of  Undsay,  P.O.  Box  116,  Undsay.  Netxaska  68644. 


Modified 


•1.668 


Washington 


Brewster  (City) 
Okanogan  Courv 

ty. 


Just  upstream  of  Bridge  Street 


•797 


Approximately  2,550  feet  above  mouth.  None 

at  the  corporate  limits. 

Maps  are  available  for  Inspectkw  at  the  City  of  Brewster  Clerk/Treasurer's  Office.  105  South  Third  Street,  Brewster  Washington 
Send  comments  to  The  Honorable  Bonnie  House.  Mayor.  City  of  Brewster.  P.O.  Box  340,  Brewster,  Washington  98819. 


•786 
•915 


North  Bonneville 
(City)  Skamania 
County. 


Hamilton  Creek 


Approximately  1 00  feet  upstream  of  Ever-  None 

green  Drive. 
Approximately  1 .6  miles  upstream  of  con-  None 

fluence  of  Hamilton  Creek. 
Approximately  2  miles  upstream  of  con-  None 

fluence  with  Hamilton  Creek. 
Just  upstream  of  confluence  with  Hamil-  None 

ton  Creek. 
Approximately    550    feet    upstream    of  None 

Moffet  Hot  Springs  Road. 

^  ZZf?  "ZlT^'^  ^"^  °'  "^  ^^"^  Cleri</Treasurer-s  Offce.  Cascade  Drive,  North  Bonneville,  Washington 
Send  comments  to  The  Honorable  John  Kiri.,  Mayor.  City  of  North  Bonneville,  P.O.  Box  7.  North  Bonneville.  Washington  98639. 


Cokjmbia  River 


Greenleaf  Creek 


Just  upstream  of  confluence  with  the  Co- 
lumbia River. 


None 


•36.0 

•47.0 
♦37.6 
•38.9 
•47.0 
•58.0 


Washtucna  (Town) 
Adams  County. 


Washtucna  Coulee 


Staley  Coulee 


Just  upstream  of  confluence  with  Staley  None  '1  024 

Coulee. 
Approximately  850  feet  upstream  of  con-  None  '1  024  5 

fluence  with  Staley  Coulee; 
Approximately  2,700  feet  downstream  of  None  *1 015  5 

Cooper  Street. 
Approximately  400  feet  upstream  of  Main  None  '1,033.0 

Ma^  are  a^^  for  ir^pectk,n  at  the  Town  of  Washtucna  Clerk/Treasurer-rifice.  Southeast  165  Main  Street,  Washtucna  Washington 
Send  comments  to  The  Honorable  Syd  Sullivan.  Mayor,  Town  of  Washtucna,  P.O.  Box  713,  Washtucna,  Washington  MsT  ''''^'"^°"- 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  24,  1998. 
MkJuel ;.  Armstrong, 
Associate  Director  for  Mitigatiort. 
[FR  Doc.  98-32297  Filed  12-3-98;  8:45  am] 
BiLUNQ  CODE  (718-(H-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  550,  551,  555,  560. 565. 
585. 586. 587.  and  588 

[Docket  No.  98-25] 

Amendments  to  Regulations 
Governing  Restrictive  Foreign 
Shipping  Practices,  and  New 
Regulations  Governing  Controlled 
Carriers 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  revise  and 
redesignate  its  regulations  relating  to 
section  19  of  the  Merchant  Marine  Act. 
1920,  section  13(b)(5)  of  the  Shipping 
Act  of  1984,  and  the  Foreign  Shipping 
Practices  Act  of  1988,  and  add  new 
regulations  relating  to  section  9  of  the 
Shipping  Act  of  1984,  in  order  to 
incorporate  certain  amendments  made 
by  the  Ocean  Shipping  Reform  Act  of 
1998  as  well  as  to  clarify  and  reorganize 
existing  regulations. 

DATES:  Submit  comments  on  or  before 
January  4, 1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
N.W.,  Room  1046,  Washington,  D.C. 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission,  800 


North  Capitol  Street  N.W..  Washington. 
D.C.  20573-0001.  (202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998.  Public 
Law  105-258. 112  Stat.  1902  ("OSRA"). 
amends  the  Shipping  Act  of  1984 
("1984  Act"),  the  Merchant  Marine  Act. 
1920  ("1920  Act"),  and  the  Foreign 
Shipping  Practices  Act  of  1988 
("FSPA")  in  several  areas.  The 
Commission's  rules  at  former  46  CFR 
parts  585,  586.  587,  and  588  effectuate 
the  statutory  obligations  mandated  by 
the  1984  Act,  the  1920  Act,  and  the 
FSPA.  The  Commission  now  proposes 
to  update,  redesignate,  and  clarify  these 
rules  to  reflect  the  changes  made  by 
OSRA.  In  addition,  the  Commission 
proposes  a  new  regulation,  46  CFR  part 
565,  which  would  implement  changes 
made  by  OSRA  to  section  9  of  the  1984 
Act  and  would  gather  previously 
scattered  regulations  affecting 


non-ves! 
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controlled  carriers  into  a  more  readily 
accessible  codification. 

Clarification  and  Amendment  of 
Fanner  46  CFR  Part  585 

The  proposed  rule  would  amend  the 
Commission's  regulations  covering  the 
provisions  of  section  19  of  the  1920  Act, 
to  incorporate  the  changes  made  by 
OSRA.  The  entire  part  is  redesignated  as 
part  550. 

Changes  to  redesignated  §  550.102 
and  §  550.301  reflect  OSRA's 
clarification  that  "pricing  practices"  are 
among  the  practices  that  could  give  rise 
to  a  condition  unfavorable  to  shipping. 
The  changes  to  the  authority  citation 
and  to  redesignated  §  550.103(a)  reflect 
the  addition  of  OSRA  as  an  amendment 
to  the  1920  Act.  The  changes  to 
redesignated  §§  550.103(b).  550.201, 
550.202(b),  and  550.301(d)  reflect 
OSRA's  use  of  the  new  term  "ocean 
transportation  intermediary"  in  place  of 
the  old  terms  "ocean  freight  forwarder" 
and  "non- vessel-operating  common 
carrier". 

The  amendments  instituted  by  OSRA 
include  the  addition  of  the  suspension 
of  service  contracts  to  the  list  of 
available  remedies  in  redesignated 
§§  550.505(a),  550.601(c),  and  550.602. 
The  Commission's  proposed  rule 
reflects  this  change. 

Redesignation  of  Former  46  CFR  Part 
586  and  Removal  of  §586.3 

The  proposed  rule  would  redesignate 
former  46  CFR  part  586  as  part  551, 
Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  ui  the  U.S. 
Foreign  Trade.  Former  46  CFR  586.3, 
Conditions  unfavorable  to  shipping  in 
the  United  States/Ecuador  trade,  is  no 
longer  an  ongoing  proceeding  and  is 
therefore  removed. 

Clarification  and  Amendment  of 
Former  46  CFR  Part  587 

The  proposed  rule  would  amend  the 
Commission's  regulations  covering  the 
1984  Act's  provisions  providing  rehef 
for  U.S.-flag  vessels  imduly  impaired 
from  accessing  the  ocean  trade  between 
foreign  ports.  See  section  13(b)(5)  of  the 
1984  Act.  46  U.S.C.  app.  §  1712(b)(5) 
(renumbered  by  OSRA  as  section 
13(b)(6)).  The  entire  part  is  redesignated 
as  part  560. 

Changes  to  redesignated  §§  560.1(a) 
(1)  and  (2)  and  560.5(a)  are  changes  to 
reflect  renumbering  of  the  Act.  Section 
560.2(c)  refers  to  "fighting  ships,"  a 
term  which  has  been  deleted  from  the 
definitions  section  of  the  Act  and 
elsewhere.  The  removal  of  this  term 
effects  that  deletion.  The  changes  to 
redesignated  §  560.7(b)(3)(i)  reflect 
OSRA's  addition  of  the  suspension  of 


service  contracts  as  a  section 
lla(e)(l)(B)  remedy. 

Clarification  and  Amendment  of 
Former  46  CFR  Part  588 

The  proposed  rule  would  amend  the 
Commission's  regulations  covering  the 
FSPA's  provisions  authorizing 
Commission  action  to  address  adverse 
conditions  affecting  U.S.-flag  carriers 
that  do  not  exist  for  foreign  carriers  in 
the  United  States.  The  entire  part  is 
redesignated  as  part  555. 

The  change  to  redesignated  §  555.1 
makes  reference  to  OSRA  as  an 
amendment  to  the  FSPA.  Changes  to 
redesignated  §  555.2  (a)  and  (d).  and 
§  555.4  reflect  OSRA's  use  of  the  new 
term  "ocean  transportation 
intermediary"  in  place  of  the  old  terms 
"ocean  fiei^t  forwarder"  and  "non- 
vessel-operating  common  carrier".  The 
change  to  redesignated  §  555.2(c) 
corrects  an  error  of  word  choice  and 
corresponds  to  the  language  employed 
in  the  FSPA. 

The  change  to  redesignated  §  555.4(c) 
improves  the  clarity  of  the  provision. 
The  changes  to  redesignated  §  555.8 
reflect  OSRA's  addition  of  the 
suspension  of  service  contracts  as  a 
remedy. 

New  46  CFR  Part  565 

The  proposed  new  rule  would 
implement  OSRA's  revision  of  section  9 
of  the  1984  Act,  and  would  provide 
procedures  for  reviewing  controlled 
carrier  rates,  charges,  classifications, 
rules  and  regulations.  The  proposed  rule 
improves  the  clarity  of  regulations 
governing  controlled  carriers,  and 
gathers  into  a  single  part  regulations 
which  were  previously  scattered  among 
the  tariff  and  service  contract 
regulations  in  former  46  CFR  Part  514. 

In  addition  to  the  1984  Act's 
prohibitions  against  "maintaining"  rates 
or  charges  below  a  level  that  is  just  and 
reasonable,  OSRA  adds  the  prohibition 
against  "charging  or  assessing"  such 
rates.  Similarly,  OSRA  adds  the 
prohibition  on  "enforcing"  imjust  or 
unreasonable  rates,  charges, 
classifications,  rules  or  regulations  in 
addition  to  "establishing  and 
maintaining"  them. 

The  change  of  tariff  filing  to  tariff 
publication  under  OSRA  is  also 
reflected  in  section  9(a)  of  the  1984  Act 
as  it  apphes  to  controlled  carriers. 
Hence,  in  place  of  "filing,"  the 
Commission  is  authorized  to  prohibit 
the  "publication  or  use"  of  any  rates, 
charges,  classifications,  rules  or 
regulations  that  a  controlled  carrier  has 
failed  to  show  are  just  and  reasonable. 

In  a  further  reflection  of  the  new  tariff 
system,  OSRA  changes  the  authority  of 


the  Commission  &t>m  "disapproving" 
the  "filing"  to  "prohibiting  and 
suspending"  the  "publication  and  use" 
of  unjust  and  unreasonable  rates, 
charges,  classifications,  rules  or 
regulations.  Likewise,  the  Commission 
is  directed  by  OSRA  to  take  into  accoimt 
whether  the  rates  or  charges  which  have 
been  "published  or  assessed"  are  below 
a  compensatory  level. 

OSRA  imposes  a  new  time  limit  on 
the  Commission's  decision  on  whether 
or  not  a  rate,  charge,  classification,  rule 
or  regulation  is  unjust  or  unreasonable. 
The  Commission  must  decide  such 
matters  within  120  days  of  the  receipt 
of  information.  This  is  reflected  in 
proposed  46  CFR  565.8. 

Fmally,  a  significant  change  was 
made  by  OSRA  to  the  regulation  of 
controlled  carriera  in  the  exceptions 
found  in  section  9(f)  of  the  1984  Act. 
Three  of  the  five  exceptions  were 
removed  by  OSRA;  the  provisions  of 
section  9  now  apply  to  all  controlled 
carriers  except  those  that  are:  (1)  of  a 
state  whose  vessels  are  entitled  by  a 
treaty  of  the  United  States  to  receive 
national  treatment  or  Most  Favored 
Nation  treatment;  or  (2)  in  a  trade  served 
exclusively  by  controUed  carriers. 
Proposed  regulation  §  565.5  reflects 
those  changes.  In  addition  to  requiring 
ocean  common  carriers  to  inform  the 
Commission  of  any  changes  to  their 
contTOl  which  might  affect  their 
contwlled  carrier  classification,  §  565.4 
also  requires  newly  commencing 
controlled  common  carrier  operations  to 
notify  the  Commission  of  the  details  of 
their  ownership  or  control. 

This  dociunent  also  outlines  the 
proposed  restructuring  of  subchapter  C 
of  chapter  IV.  46  CFR,  by  revising  the 
subchapter  heading  and  adding 
redesignated  parts  550,  555,  and  560 
and  new  part  565  to  subchapter  C. 
Current  provisions  of  part  514  which  are 
proposed  here  to  be  incorporated  into 
new  part  565  will  be  removed  fit)m  part 
514  in  a  subsequent  document. 

In  accordance  with  44  U.S.C. 
35ia(c)(l)(B),  and  except  for 
investigations  undertaken  with 
reference  to  a  category  of  individuals  or 
entities  (e.g.,  an  entire  industry),  any 
information  requests  or  requirements  in 
46  CFR  parts  585,  586,  587  and  588  are 
not  subject  to  the  requirements  of 
section  3507  of  the  Paperwork 
Reduction  Act  because  such  collections 
of  information  are  pursuant  to  a  civil, 
administrative  action  or  investigation  by 
an  agency  of  the  United  States  against 
specific  individuals  or  entities. 

The  reporting  requirements  contained 
in  46  CFR  Part  565  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB).  The  Commission  estimates  that 
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the  public  burden  for  this  collection  of 
information  is  estimated  to  be  70  annual 
personhours  for  all  of  the  estimated  10 
annual  respondents.  This  estimate 
includes,  as  applicable,  the  time  needed 
to  review  instructions,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vahdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gathering 
and  maintain  the  data  needed,  and 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimate  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building.  725  17th  Street,  N.W., 
Washington,  D.C.  20503  within  30  days 
of  publication  in  the  Federal  Register. 

The  FMC  would  also  hke  to  sohcit 
comments  to:  (a)  evaluate  the  accuracy 
of  the  Commission's  burden  estimates 
for  the  proposed  collection  of 
information;  (b)  enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (c)  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  proposed  rulemaking 
will  be  summarized  and/or  included  in 
the  final  rule  and  will  become  a  matter 
of  pubhc  record.  The  OMB  control 
number  will  be  displayed  in  the  final 
rule. 

The  Chairman  certifies,  pursuant  to 
section  605  of  the  Regulatory  FlexibiHty 
Act.  5  U.S.C.  605,  that  the  proposed 
amendments  will  not,  if  promulgated, 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  changes  affect  vessel- 
operating  common  carriers,  entities  that 
are  not  considered  to  be  small. 


List  of  Subjects 

46  CFR  Parts  585  and  550 

Administrative  practice  and 
procedure.  Maritime  carriers. 

46  CFR  Parts  586  and  551 

Japan,  Maritime  carriers. 

46  CFR  Parts  587  and  560 

Administrative  practice  and 
procedure.  Maritime  carriers. 


46  CFR  Parts  588  and  555 

Administrative  practice  and 
procedure.  Investigations.  Maritime 
carriers. 

46  CFR  Part  565 

Administrative  practice  and 
procedure.  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  46  CFR  parts  585,  586,  587,  and 
588,  and  to  add  new  part  565,  as  set 
forth  below: 

1.  Revise  the  title  of  subchapter  C  to 
read: 

SUBCHAPTER  C— REGULATIONS 
AND  ACTIONS  TO  ADDRESS 
RESTRICTIVE  FOREIGN  MARITIME 
PRACTICES 

PART  585-REGULATIONS  TO 
ADJUST  OR  MEET  CONDITIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

PART  585— {REDESIGNATED  AS  PART 
550] 

1.  Redesignate  part  585  as  part  550, 
and  transfer  newly  designated  part  550 
to  subchapter  C. 

2.  The  authority  citation  for 
redesignated  part  550  is  revised  to  read 
as  set  forth  below: 

Authority:  5  U.S.C.  553;  sec.  19  (a)(2),  (e) 
(fl.  (gJ.  (h),  (i),  (i),  (k)  and  (1)  of  the  Merchant 
Marine  Act,  1920.  46  U.S.C.  app.  876  (a)(2) 
(e).  (f).  (g),  (h),  (i),  (j),  (k)  and  (1),  as  amended 
by  Pub.  L.  No.  105-258;  Reorganization  Plan 
No.  7  of  1961,  75  Stat.  840;  and  sec.  10002 
of  the  Foreign  Shipping  Practices  Act  of 
1988,  46  U.S.C.  app.  1710a. 

2a.  Add  a  note  to  newly  designated 
part  550  to  read  as  follows: 

Note  to  part  550:  In  accordance  with  44 
U.S.C.  3518(c)(1)(B),  and  except  for 
investigations  undertaken  with  reference  to  a 
category  of  individuals  or  entities  (e.g.,  an 
entire  industry),  any  information  requests  or 
requirements  in  46  CFR  part  550  are  not 
subfect  to  the  requirements  of  section  3507  of 
the  Paperwork  Reduction  Act  because  such 
collections  of  information  are  pursuant  to  a 
civil,  administrative  action  or  investigation 
by  an  agency  of  the  United  States  against 
specific  individuals  or  entities. 

3.  Revise  redesignated  §550.102  to 
read  as  set  forth  below: 

§560.102    Scope. 

Regulatory  actions  may  be  taken  when 
the  Commission  finds,  on  its  own 
motion  or  upon  petition,  that  a  foreign 
government  has  promulgated  and 
enforced  or  intends  to  enforce  laws, 
decrees,  regulations  or  the  like,  or  has 
engaged  in  or  intends  to  engage  in 
practices  which  presently  have  or 


prospectively  could  create  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  or  when 
owners,  operators,  agents  or  masters  of 
foreign  vessels  engage  in  or  intend  to 
engage  in  competitive  methods,  pricing 
practices  or  other  practices  which  have 
created  or  could  create  such  conditions. 

4.  Revise  redesignated  §  550.103  (a) 
and  (b)  to  read  as  set  forth  below: 

§550.103    Definitions. 

***** 

(a)  Act  means  the  Merchant  Marine 
Act.  1920,  as  amended  by  Pub.  L.  No. 
101-595  and  as  amended  by  Pub.  L.  No 
105-258. 

(b)  Person  means  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  coimtry,  and 
includes  any  common  carrier,  tramp 
operator,  bulk  operator,  shipper, 
shippers'  association,  importer, 
exporter,  consignee,  ocean 
transportation  intermediary,  marine 
terminal  operator,  or  any  component  of 
the  Government  of  the  United  States. 

*  *        •        •        • 

5.  Revise  redesignated  §  550.201(a)  to 
read  as  set  forth  below: 

§  550.201    Information  orders. 

*  *         *         •         » 

(a)  The  Commission  may,  by  order, 
require  any  person  (including  any 
common  carrier,  tramp  operator,  bulk 
operator,  shipper,  shippers'  association, 
ocean  transportation  intermediary,  or 
marine  terminal  operator,  or  any  officer, 
receiver,  trustee,  lessee,  agent,  or 
employee  thereof),  to  file  with  the 
Commission  a  report,  answers  to 
questions,  doctmientary  material,  or 
other  information  which  the 
Commission  considers  necessary  or 
appropriate; 
***** 

6.  Revise  redesignated  §  550.202(b) 
introductory  text  and  (b)(3)  to  read  as 
set  forth  below: 

§550.202    Type  of  information. 

***** 

(b)  Shipper,  shippers'  association,  or 
ocean  transportation  intermediary  in  the 
affected  trade  to  furnish  any  or  all  of  the 
following  information: 
***** 

(3)  Amount  of  brokerage,  ocean 
transportation  intermediary 
compensation  or  other  charges  collected 
or  paid  in  connection  with  shipments  in 
the  affected  trade;  and 
***** 

7.  Revise  the  introductory  text  and 
paragraph  (d)  of  redesignated  §550.301 
to  read  as  set  forth  below: 


(d)  Restrict  ( 
intermodal  mc 
maritime  activ 
operations  anc 
agency  service 
intermediary  s 
other  activities 
transportation 


§550.601  Actii 
conditions. 

*        *        * 

1(c)  Suspend 
tariffs  and  sen 
to  or  from  Uni 
a  common  car 
conferences  ai 
agreements  in 
which  it  is  a  n 
Commission  s 
* '       *        * 

9.  Revise  re< 
read  as  set  fori 

§560.602  Pen 
A  common  ( 
handles  cargo 
or  service  con 
suspended  un 
of  this  part,  or 
another  tariff  ( 
been  suspend< 
subject  to  a  ci^ 
than  $50,000  1 
found  to  be  op 
suspended  tar 

PART  58&-A 
MEET  CONDI' 
TO  SHIPPING 
TRADE 


2.  The  auth( 
redesignated  { 
as  set  forth  he 

Authority:  46 

U.S.C  app.  876 
550;  Reorganize 
FR  7315  (Augus 
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550.201(a)  to 


iociation,  or 
lediary  in  the 
y  or  all  of  the 


'  text  and 
id  §  550.301 


§55a301    Findings. 

For  the  purposes  of  this  part, 
conditions  created  by  foreign 
governmental  action  or  competitive 
methods,  pricing  practices  or  other 
practices  of  owners,  operators,  agents  or 
masters  of  foreign  vessels  are  found 
imfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States,  if  such 
conditions: 

*  •        •        •        • 

(d)  Restrict  or  burden  a  carrier's 
intermodal  movements  or  shore-based 
maritime  activities,  including  terminal 
operations  and  cargo  solicitation; 
agency  services;  ocean  transportation 
intermediary  services  and  operations;  or 
other  activities  and  services  integral  to 
transportation  systems;  or 

•  *        «        *        * 

8.  Revise  redesignated  §  550.601(c)  to 
read  as  set  forth  below: 

§  $50,601    Actions  to  correct  unfavorable 
conditions. 

***** 

(c)  Suspend,  in  whole  or  in  part, 
tariffs  and  service  contracts  for  carriage 
to  or  from  United  States  ports,  including 
a  common  carrier's  right  to  use  tariffs  of 
conferences  and  service  contracts  of 
agreements  in  United  States  trades  of 
which  it  is  a  member  for  any  period  the 
Commission  specifies; 
* '       *        *        *        • 

d.  Revise  redesignated  §  550.602  to 
read  as  set  forth  below: 

§550.602    Penalty. 

A  common  carrier  that  accepts  or 
handles  cargo  for  carriage  imder  a  tariff 
or  service  contract  that  has  been 
suspended  imder  §  550.505  or  §  550.601 
of  this  part,  or  after  its  right  to  use 
another  tariff  or  service  contract  has 
been  suspended  under  those  sections,  is 
subject  to  a  civil  penalty  of  not  more 
than  $50,000  for  each  day  that  it  is 
found  to  be  operating  under  a 
suspended  tariff  or  service  contract. 

PART  58&-ACTIONS  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  U.S.  FOREIGN 
TRADE 

1.  Redesignate  part  586  as  part  551, 
and  transfer  newly  designated  part  551 
to  subchapter  C. 

PART  586— [REDESIGNATED  AS  PART 
551] 

2.  The  authority  citation  for 
redesignated  part  551  is  revised  to  read 
as  set  forth  below: 

Authority:  46  U.S.C.  app.  876(l)(b);  46 
U.S.C  app.  876  (5)  through  (12);  46  CFR  part 
SSO:  Reorganization  Plan  No.  7  of  1961,  26 
FR  7315  (August  12, 1961). 


2a.  Add  a  note  to  newly  designated 
part  551  to  read  as  follows: 

Note  to  part  551:  In  accordance  with  44 
U.S.C  3518(c)(1)(B).  and  except  for 
investigations  undertaken  with  reference  to  a 
category  of  individuals  or  entities  (e.g.,  an 
entire  industry),  any  information  requests  or 
requirements  in  46  CFR  ptirt  551  are  not 
subject  to  the  requirements  of  section  3507  of 
the  Paperwork  Reduction  Act  because  such 
collections  of  information  are  pursuant  to  a 
civil,  administrative  action  or  investigation 
by  an  agency  of  the  United  States  against 
spiecific  individuals  or  entities. 

3.  Redesignated  §551.3  is  removed. 

PART  587— ACTIONS  TO  ADDRESS 
CONDITIONS  UNDULY  IMPAIRING 
ACCESS  OF  U.S.-FLAG  VESSELS  TO 
OCEAN  TRADE  BETWEEN  FOREIGN 
PORTS 

PART  587— [REDESIGNATED  AS  PART 
560] 

1.  Redesignate  part  587  as  part  560, 
and  transfer  newly  designated  part  560 
to  subchapter  C. 

2.  The  authority  citation  for 
redesignated  part  560  is  revised  to,  read 
as  set  forth  below: 

Authority:  5  U.S.C.  553;  sees.  13(b)(6).  15 
and  17  of  the  Shipping  Act  of  1984,  46  U.S.C. 
app.  1712(b)(6),  1714,  and  1716,  as  amended 
by  Pub.  L.  No.  105-258;  sec.  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988  (46 
U.S.C  app.  1710a),  as  amended  by  Pub.  L. 
No.  105-258. 

3.  Revise  redesignated  §  560.1(a)  to 
read  as  set  forth  below: 

§560.1    Purpose;  general  provisions. 

(a)(1)  It  is  the  purpose  of  this  part  to 
enumerate  certain  conditions  resulting 
from  the  action  of  a  common  carrier, 
acting  alone  or  in  concert  with  any 
person,  or  a  foreign  government,  which 
unduly  impair  the  access  of  a  vessel 
documented  under  the  laws  of  the 
United  States  whether  liner,  bulk,  tramp 
or  other  vessel,  (hereinafter  "U.S.  flag 
vessel")  to  ocean  trade  between  foreign 
ports,  which  includes  intermodal 
movements,  and  to  establish  procedures 
by  which  the  owner  or  operator  of  a  U.S. 
flag  vessel  (hereinafter  "U.S.  flag 
carrier")  may  petition  the  Federal 
Maritime  Commission  for  relief  under 
the  authority  of  section  13(b)(6)of  the 
Shipping  Act  of  1984  ("the  Act")  (46 
U.S.C.  app.  1712(b)(6)). 

(2)  It  is  the  further  purpose  of  this  part 
to  indicate  the  general  circumstances 
under  which  the  authority  granted  to 
the  Commission  under  section 
13(b)(6)may  be  invoked,  and  the  nature 
of  the  subsequent  actions  contemplated 
by  the  Commission. 

(3)  This  part  also  furthers  the  goals  of 
the  Act  with  respect  to  encouraging  the 


development  of  an  economically  sound 
and  efficient  U.S.  flag  liner  fleet  as 
stated  in  section  2  of  the  Act  (46  U.S.C. 
app.  1701). 

***** 

4.  Revise  redesignated  §  560.2(c)  to 
read  as  set  forth  below: 

§  560.2    Factors  indicating  conditions 
unduly  Impairing  i 


(c)  Use  of  predatory  practices, 
possibly  including  but  not  limited  to 
below  market  pricing  designed  to 
exclude  competition,  and  use  of  closed 
conferences  employing  deferred  rebates, 
which  unduly  impair  access  of  a  U.S. 
flag  vessel  to  the  trade. 
***** 

5.  Revise  the  first  sentence  of  the 
introductory  text  of  redesignated 

§  560.5(a)  to  read  as  set  forth  below: 

§  560.5    Receipt  of  relevant  information. 

(a)  In  making  its  decision  on  matters 
arising  under  section  13(b)(6)of  the  Act, 
the  Commission  may  receive  and 
consider  relevant  information  from  any 
owner,  operator,  or  conference  in  an 
affected  trade,  or  from  any  foreign 
government,  either  directly  or  through 
the  Department  of  State  or  from  any 
other  reUable  source.  *  *  * 
***** 

6.  Revise  redesignated  §  560.7(b)(3)(i) 
to  read  as  set  forth  below: 

§  560.7    Decision;  sanctions;  effective  data. 


(b)  •  *  • 

(3)(i)  Suspension,  in  whole  or  in  part, 
of  any  or  all  tariffs  or  service  contracts 
for  carriage  to  or  from  United  States 
ports  for  any  period  the  Commission 
specifies,  or  imtil  such  time  as 
unimpaired  access  is  secured  for  U.S. 
flag  carriers  in  the  affected  trade. 


PART  588— ACTIONS  TO  ADDRESS 
ADVERSE  CONDITIONS  AFFECTING 
U.S.  FLAG  CARRIERS  THAT  DO  NOT 
EXIST  FOR  FOREIGN  CARRIERS  IN 
THE  UNITED  STATES 

PART  588— [REDESIGNATED  AS  PART 
555] 

1.  Redesignate  part  588  as  part  555, 
and  transfer  newly  designated  part  555 
to  subchapter  C. 

2.  The  authority  citation  for 
redesignated  part  555  is  revised  to  read 
as  set  forth  below: 

Authority:  5  U.S.C.  553;  sec.  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988  (46 
U.S.C  app.  1710a),  as  amended  by  Pub.  L 
No.  105-258. 
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2a.  Add  a  note  to  newly  designated 
part  555  to  read  as  follows: 

Note  to  part  555:  In  accordance  with  44 
U.S.C.  3518(c)(1)(B).  and  except  for 
investigations  undertaken  with  reference  to  a 
category  of  individuals  or  entities  (e.g.,  an 
entire  industry),  any  information  requests  or 
requirements  in  46  CFR  part  555  are  not 
subject  to  the  requirements  of  section  3507  of 
the  Paperwork  Reduction  Act  because  such 
collections  of  information  are  pursuant  to  a 
civil,  administrative  action  or  investigation 
by  an  agency  of  the  United  States  against 
specific  individuals  or  entities. 

3.  Revise  redesignated  §  555.1  to  read 
as  set  forth  below: 


555.1    Purpose. 

It  is  the  purpose  of  the  regulations  of 
this  part  to  establish  procedures  to 
implement  the  Foreign  Shipping 
Practices  Act  of  1988,  as  amended  by 
the  Ocean  Shipping  Reform  Act  of  1998, 
which  authorizes  the  Commission  to 
take  action  against  foreign  carriers, 
whose  practices  or  whose  government's 
practices  result  in  adverse  conditions 
affecting  the  operations  of  United  States 
carriers,  which  adverse  conditions  do 
not  exist  for  those  foreign  carriers  in  the 
United  States.  The  regulations  of  this 
part  provide  proceduires  for 
investigating  such  practices  and  for 
obtaining  information  relevant  to  the 
investigations,  and  also  afford  notice  of 
the  types  of  actions  included  among 
those  that  the  Commission  is  authorized 
to  take. 

4.  Revise  redesignated  §  555.2(a),  (c), 
and  (d)  to  read  as  set  forth  below: 

$555^    Definitions. 

•  «         •         *        • 

(a)  Common  carrier,  marine  terminal 
operator,  ocean  transportation 
intermediary,  ocean  common  carrier, 
person,  shipper,  shippers  association. 
and  United  States  have  the  meanings 
given  each  such  term,  respectively,  in 
section  3  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1702); 

•  *         *         »         * 

(c)  Maritime  services  means  port-to- 
port  carriage  of  cargo  by  the  vessels 
operated  by  ocean  common  carriers; 

(d)  Maritime-related  services  means 
intermodal  operations,  terminal 
operations,  cargo  solicitation,  agency 
services,  ocean  transportation 
intermediary  services  and  operations, 
and  all  other  activities  and  services 
integral  to  total  transportation  systems 
of  ocean  common  carriers  and  their 
foreign  domiciled  affiUates  on  their  own 
and  others'  behalf; 

•  •        *        •        « 

5.  Revise  redesignated  §  555.4  (a)  and 
(c)  to  read  as  set  forth  below: 


S  555.4    Petitions. 

(a)  A  petition  for  investigation  to 
determine  the  existence  of  adverse 
conditions  as  described  in  §  555.3  may 
be  submitted  by  any  person,  including 
any  common  carrier,  shipper,  shippers' 
association,  ocean  transportation 
intermediary,  or  marine  terminal 
operator,  or  any  branch,  department, 
agency,  or  other  component  of  the 
Government  of  the  United  States. 
Petitions  for  relief  under  this  part  shall 
be  in  writing,  and  filed  in  the  form  of 
an  original  and  fifteen  copies  with  the 
Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
•        •        «        *        * 

(c)  A  petition  which  the  Commission 
determines  fails  to  comply  subst£uitially 
with  the  requirements  of  paragraph  (b) 
of  this  section  shall  be  rejected 
promptly  and  the  person  filing  the 
petition  shall  be  notified  of  the  reasons 
for  such  rejection.  Rejection  is  without 
prejudice  to  the  filing  of  an  amended 
petition. 

6.  Revise  redesignated  §  555.8(a)(2)  to 
read  as  set  forth  below: 

§  555.8    Action  against  foreign  carriers. 

(a)*   *   • 

(2)  Suspension,  in  whole  or  in  part,  of 
any  or  all  tariffs  or  service  contracts, 
including  the  right  of  an  ocean  common 
carrier  to  use  any  or  all  tariffs  or  service 
contracts  of  conferences  in  United 
States  trades  of  which  it  is  a  member  for 
such  period  as  the  Commission 
specifies; 


PART  565— {ADDED] 

1.  Add  part  565  to  subchapter  C  to 
read  as  set  forth  below: 

PART  565— CONTROLLED  CARRIERS 

Sec. 

565.1  Purpose  and  scope. 

565.2  Definitions. 

565.3  Classification  as  controlled  carrier. 

565.4  Notification  to  Commission  of  change 
in  control. 

565.5  Exceptions. 

565.6  Level  of  rates  and  charges  generally. 

565.7  Effective  dates. 

565.8  Special  permission. 

565.9  Commission  review,  suspension  and 
prohibition  of  rates,  charges, 
classifications,  rules  or  regulations. 

565.10  Suspension  procedures,  period  and 
replacement  rates. 

565.11  Presidential  review. 

565.12  Stay,  postponement,  discontinuance 
or  suspension  of  action. 

Authority:  46  U.S.C.  App.  1708,  as 
amended  by  Pub.  L.  No.  105-258. 

§  565. 1    Purpose  and  scope. 

(a)  Purpose.  The  regulations  of  this 
part  are  intended  to  carry  out  the 


Commission's  mandate  under  section  9 
of  the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998,  to  monitor  the  practices  of 
controlled  carriers  and  ensure  that  they 
do  not: 

(1)  Maintain  rates  or  charges  in  their 
tariffs  and  service  contracts  that  are 
below  a  level  that  is  just  and  reasonable; 
nor 

(2)  Establish,  maintain  or  enforce 
unjust  or  unreasonable  classifications, 
rules  or  regulations  in  those  tariffs  or 
service  contracts  which  result  or  are 
likely  to  result  in  the  carriage  or 
handling  of  cargo  at  rates  or  charges  that 
are  below  a  just  and  reasonable  level. 

(b)  Scope.  The  regulations  contained 
in  this  part  set  forth  the  special 
procedures  whereby  controlled  carriers' 
tariffs  and  service  contracts  become 
effective  and  tire  reviewed  by  the 
Commission.  These  regulations  in  no 
way  exempt  controlled  carriers  from 
other  Commission  regulations  or 
statutory  authority  to  which  they  may 
otherwise  be  subject  as  ocean  common 
carriers.  These  regulations  apply  to  all 
controlled  carriers  operating  in  the 
foreign  commerce  of  the  United  States 
imless  excepted  under  section  9(f)  of  the 
Shipping  Act  of  1984.  as  reflected  by 
§565.5. 

§565.2    Deflnitions. 

(a)  Controlled  carrier  means  an  ocean 
common  carrier  that  is.  or  whose 
operating  assets  are.  directly  or 
indirectly  ovraed  or  controlled  by  a 
government.  Ownerehip  or  control  by  a 
government  shall  be  deemed  to  exist 
with  respect  to  any  ocean  common 
carrier  if: 

(1)  A  majority  portion  of  the  interest 
in  the  carrier  is  owned  or  controlled  in 
any  manner  by  that  government,  by  any 
agency  thereof,  or  by  any  public  or 
private  person  controlled  by  that 
government;  or 

(2)  That  government  has  the  right  to 
appoint  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  the  chief 
operating  officer  or  the  chief  executive 
officer  of  the  carrier. 

(b)  Effective  date  has  the  same 
meaning  it  has  in  46  CFR  part  520. 

§  565.3    Classif icatton  as  controlled  carrier. 

(a)  Notification.  The  Commission  will 
periodically  review  the  ocean  common 
carriers  operating  in  the  foreign 
commerce  of  the  United  States  and  will 
notify  any  ocean  common  carrier  of  any 
change  in  its  classification  as  a 
controlled  carrier. 

(b)  Rebuttal  of  classification.  (1)  Any 
ocean  common  carrier  contesting  such  a 
classification  may.  within  30  days  after 
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the  dete  of  the  Commission's  notice, 
submit  a  rebuttal  statement. 

(2)  The  Commission  shall  review  the 
rebuttal  and  notify  the  ocean  coounon 
carrier  of  its  final  decision. 

§  56S.4    Notification  to  Commission  of 
change  In  control. 

Whenever  the  operation,  control  or 
ownership  of  an  ocean  common  carrier 
is  transferred  resulting  in  a  majority 
portion  of  the  interest  of  that  ocean 
common  carrier  being  owned  or 
controlled  in  any  manner  by  a 
government,  the  ocean  common  carrier 
shall  immediately  send  written 
notification  of  the  details  of  the  change 
to  the  Secretary  of  the  Commission.  If  a 
carrier  is  newly  commencing  ocean 
common  carrier  operations  in  a  United 
States  trade,  and  if  a  majority  portion  of 
the  carrier  is  owned  or  controlled  by  a 
government,  or  if  a  government  may 
approve  or  disapprove  the  majority  of 
directors  or  the  chief  executive  or 
operating  officer  of  the  carrier,  the 
carrier  shall  immediately  send  written 
notification  to  the  Secretary  of  the 
details  of  such  ownership  or  control. 

§56S.5    Exceptions. 

All  controlled  carriers  shall  be  subject 
to  provisions  of  this  part  and  section  9 
of  the  Shipping  Act  of  1984  except  those 
which  meet  the  following  exceptions: 

(a)  When  the  vessels  of  the  controlUng 
state  are  entitled  by  a  treaty  of  the 
United  States  to  receive  national  or 
most-favored-nation  treatment;  or 

(b)  When  the  controlled  carrier 
operates  in  a  trade  served  exclusively  by 
controlled  carriers. 

§  565.6    Level  of  rates  and  ciiarges 
generally. 

No  controlled  carrier  may  maintain  or 
enforce  rates  or  charges  in  its  tariffs  or 
senice  contracts  that  are  below  a  level 
that  is  just  and  reasonable.  No 
controlled  carrier  may  establish  or 
maintain  unjust  or  uiueasonable 
classifications,  rules,  or  regulations  in 
its  tariffs  or  service  contracts.  An  imjust 
or  unreasonable  classification,  rule  or 
regulation  means  one  that  results  or  is 
likely  to  result  in  the  carriage  or 
handhng  of  cargo  at  rates  or  charges  that 
are  below  a  just  and  reasonable  level. 
See  §  565.9(a)(2)  (Rate  standards). 

§  565.7    Effective  dates. 

(a)  Generally.  Except  for  service 
contracts,  the  rates,  charges, 
classifications,  rules  or  regulations  of 
controlled  carriers  may  not,  unless  the 
Commission  has  granted  special 
permission,  become  effective  sooner 
than  the  30th  day  after  the  date  of 
publication. 


(b)  Open  rates.  (1)  Generally. 
Controlled  carriers  that  are  members  of 
conference  agreements  publishing  rates 
for  commodities  designated  as  open  by 
the  conference  are  subject  to  the  30-day 
controlled  carrier  notice  requirement, 
except  when  special  permission  is 
granted  by  the  Commission  under 
§565.8. 

(2)  Conference  publication  of  reduced 
open  rates.  Notwithstanding  paragraph 
(b)(1)  of  this  section,  a  conference  may, 
on  less  than  30  days'  notice,  pubUsh 
reduced  rates  on  behalf  of  controlled 
carrier  members  for  open-rated 
conunodities: 

(i)  At  or  above  the  minimimi  level  set 
by  the  conference;  or 

(ii)  At  or  above  the  level  set  by  a 
member  of  the  conference  that  has  not 
been  determined  by  the  Commission  to 
be  a  controlled  carrier  subject  to  section 
9  of  the  Shipping  Act  of  1984. 

(c)  Independent  action  rates  of 
controlled  carriers.  Conferences  may 
pubUsh  on  behalf  of  their  controlled 
carrier  members  lower  independent 
action  rates  on  less  than  30  days'  notice, 
subject  to  the  requirements  of  their  basic 
agreements  and  subject  to  such  rates 
being  pubUshed  at  or  above  the  level  set 
by  a  member  of  the  conference  that  has 
not  been  determined  by  the  Commission 
to  be  a  controlled  carrier  subject  to 
section  9  of  the  Shipping  Act  of  1984. 

§565.8    Special  permission. 

Section  8(d)  of  the  Shipping  Act  of 
1984  authorizes  the  Con^nission,  in  its 
discretion  and  for  good  cause  shown,  to 
permit  increases  or  decreases  in  rates,  or 
the  issuance  of  new  or  initial  rates,  on 
less  than  statutory  notice  under  §  565.7. 
Section  9(c)  of  the  Shipping  Act  of  1984 
authorizes  the  Commission  to  permit  a 
controlled  carrier's  rates,  charges, 
classifications,  rules  or  regulations  to 
become  effective  on  less  than  30  days' 
notice.  The  Commission  may  also  in  its 
discretion  and  for  good  cause  shown, 
permit  departures  bom  the 
requirements  of  this  part.  The 
Commission  will  consider  such  requests 
for  special  permission  by  controlled 
carriers  pursuant  to  its  procedures  set 
forth  at  46  CFR  part  520. 

§565.9    Commission  review,  suspension 
and  proitibttion  of  rates,  charges, 
classifications,  rules  or  regulations. 

(a)(1)  Request  for  justification.  Within 
20  days  of  a  request  (wiUi  respect  to  its 
existing  or  proposed  rates,  charges, 
classifications,  rules  or  regulations) 
from  the  Commission,  each  controlled 
carrier  shall  file  a  statement  of 
justification  that  sufficiently  details  the  - 
controlled  carrier's  need  and  purpose 
for  such  rates,  charges,  classifications. 


rules  or  regulations  upon  which  the 
Commission  may  reasonably  base  its 
determination  of  the  lawfulness  thereof. 

(2)  Rate  standards,  (i)  In  determining 
whether  rates,  charges,  classifications, 
rules  or  regulations  by  a  controlled 
carrier  are  just  and  reasonable,  the 
Commission  shall  take  into  account 
whether  the  rates  or  charges  which  have 
been  published  or  assessed  or  which 
would  result  from  the  pertinent  rates, 
charges,  classifications,  rules  or 
regulations  are  below  a  level  which  is 
fully  compensatory  to  the  controlled 
carrier  based  upon  that  carrier's  actual 
or  constructive  costs. 

(ii)  For  the  purposes  of  §  565.9(a)(2)(i), 
"constructive  costs"  means  the  costs  of 
another  carrier,  other  than  a  controlled 
carrier,  opjerating  similar  vessels  and 
equipment  in  the  same  or  a  similar 
trade. 

(iii)  The  Commission  may  also  take 
into  aqcount  other  appropriate  factors, 
including,  but  not  Umited  to,  whether 

(A)  The  rates,  charges,  classifications, 
rules  or  regulations  are  the  same  as  or 
similar  to  those  pubhshed  or  assessed 
by  other  carriers  in  the  same  trade; 

(B)  The  rates,  charges,  classifications, 
rules  or  regulations  are  required  to 
assure  movement  of  particular  cargo  in 
the  trade;  or 

(C)  The  rates,  charges,  classifications, 
rules  or  regulations  are  required  to 
maintain  acceptable  continuity,  level  or 
quahty  of  conunon  carrier  service  to  or 
from  affected  ports. 

(3)  Time  for  determination.  The 
Commission  shall  determine  within  120 
days  of  the  receipt  of  information 
requested  by  the  Commission  under  this 
section,  whether  the  rates,  charges, 
classifications,  rules  or  regulations  of  a 
controlled  carrier  may  be  unjust  and 
unreasonable.  Whenever  the 
Commission  is  of  the  opinion  that  the 
rates,  charges,  classifications,  rules  or 
regulations  published  or  assessed  by  a 
controlled  carrier  may  be  unjust  and 
unreasonable,  the  Commission  shall 
issue  dn  order  to  the  controlled  carrier 
to  show  cause  why  those  rates,  charges, 
classifications,  rules  or  regxdations 
should  not  be  prohibited. 

(b)  Suspension.  Pending  a  decision  on 
whether  to  prohibit  the  rates,  charges, 
classifications,  rules  or  regulations  of  a 
controlled  carrier,  the  Commission  may 
suspend  the  rates,  charges, 
classifications,  rules  or  regulations.  See 
§565.10. 

(c)  Prohibition.  The  Conunission  shall 
prohibit  the  use  of  any  rates,  charges, 
classifications,  rules  or  regulations  that 
the  controlled  carrier  has  foiled  to 
demonstrate  to  be  just  and  reasonable. 
In  a  proceeding  under  this  paragraph, 
the  burden  of  proof  is  on  the  controlled 
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carrier  to  demonstrate  that  its  rates, 
charges,  classifications,  rules  or 
regulations  are  just  and  reasonable.  The 
use  of  rates,  charges,  classifications, 
rules  or  regulations  published  or 
assessed  by  a  controlled  carrier  that 
have  been  suspended  or  prohibited  by 
the  Commission  is  unlawful. 

(d)  Publication.  All  final  orders  of 
prohibition  shall  be  published  in  the 
Federal  Register. 

§565.10    Suspension  procedures,  period 
and  replacement  rates. 

(a)  (1)  Suspension  prior  to  effective 
date.  Pending  a  determination  as  to 
their  lawfulness  in  a  prohibition 
proceeding  as  described  in  §  565.9,  the 
Commission  may  suspend  the  rates, 
charges,  classifications,  rules  or 
regulations  at  any  time  before  their 
effective  date. 

(2)  Suspension  after  effective  date.  In 
the  case  of  rates,  charges,  classifications, 
rules  or  regulations  that  have  already 
become  effective,  the  Commission  may, 
upon  the  issuance  of  an  order  to  show 
cause,  suspend  those  rates,  charges, 
classifications,  rules  or  regulations  on 
not  less  than  30  days'  notice  to  the 
controlled  carrier. 

(b)  Period  of  suspension.  In  any  case, 
no  period  of  suspension  may  be  greater 
than  180  days. 

(c)  Implementation.  (1)  Upon  issuance 
of  an  order  suspending  a  rate,  charge, 
classification,  rule  or  regulation  in 
whole  or  in  part,  the  Commission  shall 
direct  the  controlled  carrier  to  remove 
the  suspended  material  from  its  tariff 
publication;  or 

(2)  If  the  matter  subject  to  the 
suspension  order  is  not  covered  by 
paragraph  (c)(1)  of  this  section,  the 
Commission  shall  set  forth  procedures 
in  the  order  for  implementing  the 
suspension. 

(3)  Publication.  All  orders  of 
suspension  shall  be  published  in  the 
Federal  Register. 

(d)  Replacement  rates.  Controlled 
carriers  may  publish  in  tariffs  or  file  in 
service  contracts  rates,  charges, 
classifications,  rules  or  regulations  in 
lieu  of  the  suspended  matter 
("replacement  rates"). 

(1)  Effective  date.  In  the  case  of 
replacement  rates  which  are  published 
in  tariffs  and  which  are  scheduled  to 
become  effective  during  a  suspension 
period,  may  become  effective 
immediately  upon  either  their 
pubUcation  in  tariffs  or  upon  the 
effective  date  of  the  suspension, 
whichever  is  later. 

(2)  Rejection  of  replacement  rates. 
The  Commission  may  reject  the 
replacement  rates,  charges, 
classifications,  rules  or  regulations 


pubhshed  in  tariffs  or  filed  in  service 
contracts  to  take  effect  during  the 
suspension  period  if  they  are  unjust  and 
unreasonable.  In  determining  whether 
to  reject  replacement  rates,  charges, 
classifications,  rules  or  regidations,  the 
Commission  will  consider  whether  they 
would  result  in  total  charges  (i.e,  rate 
plus  appUcable  surcharges)  that  are 
lower  than  the  lowest  comparable 
charges  effective  for  a  common  carrier, 
other  than  a  controlled  carrier,  serving 
the  same  trade. 

(3)  At  the  same  time  it  announces 
replacement  rates,  the  controlled  carrier 
shall  submit  to  the  Secretary  of  the 
Commission,  a  letter  identifying  the 
specific  competing  common  carrier's 
rates,  charges,  classification  or  rules 
resulting  in  total  charges  which  are 
equal  to  or  lower  than  its  own. 

§585.11    Presidential  review. 

The  Commission  shall  transmit  all 
orders  of  suspension  or  final  orders  of 
prohibition  to  the  President  of  the 
United  States  concurrently  with  the 
submission  of  such  orders  to  the 
Federal  Register  pursuant  to  §  565.9(d) 
or  §  565.10(c)(3).  The  President  may, 
within  10  days  of  either  the  receipt  or 
effective  date  of  the  order,  request  in 
WTiUng  that  the  Commission  stay  the 
effect  of  the  order  for  reasons  of  national 
defense  or  foreign  policy. 

§565.12    Stay,  postponement, 
discontinuance  or  suspension  of  action. 

The  Commission  may,  on  its  own 
motion  or  upon  petition,  postpone, 
discontinue,  or  suspend  any  and  all 
actions  taken  by  it  under  the  provisions 
of  this  part.  The  Commission  shall 
immediately  stay  the  effect  of  any  order 
issued  under  this  part  as  requested  by 
the  President  pursuant  to  §  565.11. 

By  the  Conunission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  98-32224  Filed  12-3-98;  8:45  am) 
BtLUNQ  COOE  CTaO-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-196,  RM-9325] 

Radio  Broadcasting  Services; 
Whitewrlght,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by 
Chinquapin  Creek  Broadcasting 


Company,  proposing  the  allotment  of 
Channel  260A  to  Whitewright,  Texas. 
The  channel  can  be  allotted  to 
Whitewright  without  a  site  restriction  at 
coordinates  33-30-48  and  96-23-42. 

DATES:  Comments  must  be  filed  on  or 
before  January  11,  1999,  and  reply 
comments  on  or  before  January  26, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  E)C.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Law  Offices  of  Henry  E. 
Crawford,  1150  Connecticut  Avenue, 
N.W.,  Suite  900,  Washington,  D.C. 
20036-4192. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-196,  adopted  November  9, 1998,  and 
released  November  20,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
hic,  1231  20th  Street,  NW., 
Washington.  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousoe, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-32302  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 
RIN  10ia-AE39 

Migratory  Bird  Hunting;  Temporary 
Conditional  Approval  of  Tin  Shot  as 
Nontoxic  for  the  1998-89  Season 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  amend 
Section  20.21(j)  and  grant  temporary 
and  conditional  approval  of  tin  shot  as 
nontoxic  for  the  1998-99  migratory  bird 
hunting  season  while  chronic  toxicity/ 
reproductive  testing  is  being  completed. 
Tin  shot  has  been  submitted  for 
consideration  as  nontoxic  by  the 
International  Tin  Research  Institute, 
Ltd.  (ITRI),  of  Uxbridge,  Middlesex, 
Great  Britain. 

DATES:  Comments  on  the  proposed  rule 
or  draft  Enviroiunental  Assessment  (EA) 
(see  caption  NEPA  CONSIDERATION) 
must  be  received  no  later  than  January 
4, 1999. 

ADDRESSES:  Copies  of  the  EA  are 
available  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management  (MBMO), 
U.S.  Fish  and  WildUfe  Service,  1849  C 
Street,  NW.,  ms  634-ARLSQ, 
Washington,  DC  20240.  Comments  may 
also  be  forwarded  to  this  same  address. 
The  public  may  inspect  comments 
during  normal  business  hours  in  room 
634,  Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm,  Acting  Chief,  or  James 
R.  Kelley,  Jr.,  Wildlife  Biologist,  Office 
of  Migratory  Bird  Management  (MBMO), 
(703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that  does  not  pose  a 
significant  toxic  hazard  to  migratory 
birds  or  other  wildlife.  Currently,  only 
steel  and  bismuth-tin  shot  are  approved 
by  the  Service  as  nontoxic.  Tungsten- 
iron  and  timgsten-polymer  shot  have 
been  given  temporary  conditional 
approval  for  the  1998-99  hunting 
season.  Compliance  with  the  use  of 
nontoxic  shot  has  been  increasing  over 
the  last  few  years.  The  Service  believes 
that  this  level  of  compliance  will 
continue  to  increase  with  the 
availability  and  approval  of  other 
nontoxic  shot  types.  The  Service  is 
eager  to  consider  these  other  materials 
for  approval  as  nontoxic  shot. 

The  revised  procedures  for  approving 
nontoxic  shot  (50  CFR  20.134)  consist  of 


a  three-tier  process  whereby  existing 
information  can  minimize  the  need  for 
full  testing  of  a  candidate  shot. 
However,  applicants  still  carry  the 
burden  of  proving  that  the  candidate 
shot  is  nontoxic.  By  developing  the  new 
approval  procediue,  it  was  the  Service's 
intent  to  discontinue  the  practice  of 
granting  temporary  conditional  approval 
to  candidate  shot  material.  However,  the 
application  by  ITRI  was  initiated  prior 
to  implementation  of  the  new  protocol. 
To  date,  scientific  information 
presented  in  the  application  suggests 
that  tin  is  nontoxic  under  conditions  for 
the  proposed  shot  configuration. 
Therefore,  the  Service  proposes  to  grant 
temporary  conditional  approval  for  the 
1998-99  hunting  season.  Permanent 
approval  will  not  be  granted  until 
chronic  toxicity/reproductive  testing  is 
successfully  completed  and  tht  results 
are  reviewed  and  approved  by  the 
Director. 

ITRI's  candidate  shot  is  made  from 
commercially  puie  tin;  no  alloying  or 
other  alterations  are  intentionally  made 
to  the  chemical  composition  of  the  shot. 
The  shot  material  has  a  density  of 
approximately  7.29  g/cm^.  The  shot  is 
99.97  percent  tin,  with  a  low  level  of 
iron  pickup  due  to  the  steel  production 
equipment. 

ITRI's  application  includes  a 
statement  of  proposed  use,  a  description 
of  the  new  tin  shot,  a  toxicological 
report  (Thomas  1997),  and  results  of  a 
30-day  dosing  study  of  the  toxicity  of 
the  candidate  shot  in  game-farm 
mallards  (Wildlife  International,  Ltd. 
1998).  The  toxicological  report 
incorporates  toxicity  information  (a 
synopsis  of  acute  and  chronic  toxicity 
data  for  mammals  and  birds,  potential 
for  enviroiunental  concern,  and  toxicity 
to  aquatic  and  terrestrial  invertebrates, 
amphibians  and  reptiles),  effects  of 
firing  on  tin  shot,  and  information  on 
environmental  fate  and  transport.  The 
toxicity  study  is  a  30-day  dosing  test  to 
determine  if  the  candidate  shot  poses 
any  deleterious  effects  to  game-farm 
mallards.  This  will  meet  the 
requirements  for  Tier  2,  as  described  in 
50  CFR  20.134(b)(3). 

Toxicity  Information 

Detailed  reviews  of  the  toxicological 
impacts  of  different  tin  compounds  have 
been  conducted  by  Eisler  (1989)  and 
Cooney  (1988).  Both  reviews  indicate 
that  elemental  tin,  which  is  the  material 
used  in  this  shot,  is  non-toxic  to 
animals.  Tin  shot  designed  for 
waterfowl  himting  is  utilized  in  several 
Eiu'opean  countries  and  no  reports  exist 
that  suggest  that  tin  shot  is  causing 
toxicity  problems  for  wildlife  in  those 
countries. 


Environmental  Fate  and  Transport 

Tin  pellets  will  undergo  slow  surface 
oxidation  to  form  hydrated  tin  oxide, 
which  is  extremely  insoluble  in  water 
(Lide  1990).  Therefore  dissolution  will 
be  slow,  and  highly  localized  aqueous 
concentrations  will  not  arise.  This 
means  that  elemental  Un  will  over  time 
remain  largely  in  the  same  inorganic 
form  as  when  it  is  discharged.  Tin 
pellets  discharged  into  wetlands  where 
sulphur  ions  are  released  during  organic 
decomposition  would  become  coated 
with  tin  sulphide,  which  is  highly 
insoluble  in  water  and  resistant  to 
aquatic  hydrolysis  (Hoiland  1995). 

Environmental  Concentrations 

Calculation  of  the  estimated 
environmental  concentration  (EEC)  of 
tin  in  a  terrestrial  ecosystem  is  based  on 
69,000  shot  per  hectare  (Pain  1990).  The 
EEC  for  tin  in  soil  is  19.3  g/m'. 
Calculation  of  the  EEC  in  an  aquatic 
ecosystem  assumes  complete  erosion  of 
the  shot  in  one  cubic  foot  of  water.  The 
EEC  in  water  for  tin  is  19.3  mg/L.  Tin 
shot  is  considered  insoluble  and  is 
stably  in  basic,  neutral,  and  mildly 
acidiy  environments.  Therefore,  erosion 
is  expected  to  be  minimal,  and  adverse 
eff^ects  on  biota  are  not  expected  to 

OCCIU-. 

Effiects  on  Birds 

Several  studies  have  been  conducted 
in  which  pellets  made  of  tin  or  tin 
alloys  have  been  placed  inside  the 
diges(tive  tract  or  tissues  of  ducks  to 
determine  if  toxic  effects  occur.  Grandy 
et  al.  (1968)  and  the  Huntingdon 
Research  Centre  (1987)  conducted  30 
and  28-day,  respectively,  acute  toxicity 
tests  on  mallard  ducks  and  reported  that 
all  treatment  ducks  survived  with 
insignificant  weight  loss  or 
development  of  pathological  lesions. 

Ringelman  et  al.  (1993)  conducted  a 
32-day  acute  toxicity  study  which 
involved  dosing  game-farm  mallards 
with  a  shot  alloy  of  tungsten-bismuth- 
tin  (TBT),  which  was  39,  44.5  and  16.5 
percent  by  weight,  respectively.  No 
dosed  birds  died  during  the  trial,  and 
behavior  was  normal.  Examination  of 
tissues  post-euthanization  revealed  no 
toxicity  or  damage  related  to  shot 
exposure.  Blood  calcium  differences 
between  dosed  and  un-dosed  birds  were 
judged  to  be  uiuelated  to  shot  exposure. 
This  study  concluded  that  ".  .  .  TBT 
shot  presents  virtually  no  potential  for 
acute  intoxication  in  mallards  under  the 
conditions  of  this  study." 

Kraabel  et  al.  (1996)  surgically 
embedded  TBT  shot  in  the  pectoralis 
muscles  of  ducks  to  simulate  wounding 
by  gimfire  and  to  test  for  toxic  effects  of 
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the  shot.  These  authors  found  that  TBT 
shot  produced  no  toxic  effects  nor 
induced  any  adverse  systemic  effects  on 
the  health  of  ducks  during  the  8-week 
period. 

The  potential  for  bismuth-tin  (BT) 
shot  to  produce  toxicological  effects  in 
ducks  during  reproduction  has  been 
investigated  under  both  acute  and 
chronic  testing  conditions.  Tin  as  a  2% 
component  of  the  tested  shot,  did  not 
pose  a  toxic  risk  to  ducks  when  fed  a 
nutritionally-imbalanced,  corn-based 
diet.  Neither  has  BT  shot  been  shown  to 
pose  an  adverse  risk  to  the  health  of 
ducks,  the  reproduction  by  male  and 
female  birds,  nor  the  survival  of 
ducklings  over  the  long  term  (Sanderson 
et  al.  1997). 

The  studies  cited  above  summarize 
the  available  pubUshed  information  on 
shot  types  in  which  tin  is  a  component. 
However,  these  studies  involve  either 
short-term  acute  toxicity  tests,  or  shot 
compositions  in  which  tin  is  a  minor 
component.  Additional  information  is 
needed  to  fully  assess  the  toxicity  of  tin 
shot. 

ITRI's  30-day  dosing  study  (Wildlife 
International  Ltd.,  1998)  with  the 
candidate  shot  included  4  treatment  and 
1  control  group  of  game-farm  mallards. 
Treatment  groups  were  exposed  to  1  of 
3  different  types  of  shot:  8  #4  steel,  8  #4 
lead,  or  8  #4  TM;  whereas  the  control 
group  received  no  shot.  The  2  tin 
treatment  groups  (1  group  deficient  diet, 
1  group  balanced  diet)  each  consisted  of 
16  birds  (8  males  and  8  females); 
whereas  remaining  treatment  and 
control  groups  consisted  of  6  birds  each 
(3  males  and  3  females).  All  tin-dosed 
birds  survived  the  test  and  showed  no 
overt  signs  of  toxicity  or  treatment- 
related  effects  on  body  weight.  There 
were  no  differences  in  hematocrit  or 
hemoglobin  concentration  between  the 
tin  treatment  group  and  either  the  steel 
shot  or  control  groups.  No 
histopathological  lesions  were  found 
during  gross  necropsy.  In  general,  no 
adverse  effects  were  seen  in  mallards 
given  8  #4  size  tin  shot  and  monitored 
over  a  30-day  period.  No  levels  of  tin 
above  the  limit  of  detection  were 
observed  in  any  tissues  collected  from 
either  tin  treatment  group. 

Based  on  the  resuUs  of  the 
toxicological  report  and  the  toxicity  test 
(Tier  1  and  2),  the  Service  concludes 
that  tin  shot,  (approximately  99.9 
percent  tin  by  weight  with  <1  percent 
residual  lead),  does  not  appear  to  pose 
a  significant  danger  to  migratory  birds 
or  other  wildlife  and  their  habitats. 
However,  the  Service  is  concerned  that 
available  information  on  the  effect  of  tin 
on  reproduction  in  birds  is  based  on 
shot  alloys  in  which  tin  is  a  small 


component.  Therefore,  effects  of  the 
candidate  shot  on  reproduction  in  birds 
is  relatively  unknown. 

The  first  condition  of  approval  is 
toxicity  testing.  Candidate  materials  not 
approved  under  Tier  1  and/or  2  testing 
are  subjected  to  standards  of  Tier  3 
testing.  The  scope  of  Tier  3  includes 
chronic  exposure  under  adverse 
environmental  conditions  and  effects  on 
reproduction  in  game-farm  mallards,  as 
outlined  in  50  CFR  20.134  (b)(4)(A  and 
B)  (Tier  3),  and  in  consultation  with  the 
Service's  Office  of  Migratory  Bird 
Management  and  the  U.S.  Geological 
Survey's  Division  of  Biological 
Resources.  This  study  includes 
assessment  of  long-term  toxicity  under 
depressed  temperature  conditions  using 
a  nutritionally-deficient  diet,  as  well  as 
a  moderately  long-term  study  that 
includes  reproductive  assessment.  The 
tests  require  the  applicant  to 
demonstrate  that  tin  shot  is  nontoxic  to 
waterfowl  and  their  offspring. 

The  second  condition  of  final 
unconditional  approval  is  testing  for 
residual  lead  levels.  Any  tin  shot  with 
lead  levels  equal  to  or  exceeding  1 
percent  will  be  considered  toxic  and, 
therefore,  illegal.  In  the  Federal  Register 
of  August  18,  1995  (60  PR  43314),  the 
Service  indicated  that  it  would  establish 
a  maximum  level  for  residual  lead.  The 
Service  has  determined  that  the 
maximimi  environmentally  acceptable 
level  of  lead  in  any  nontoxic  shot  is 
trace  amounts  of  <1  percent  and  has 
incorporated  this  requirement  (50  CFR 
20.134(b)(5))  in  the  December  1,  1997. 
final  rule  (62  FR  63608).  ITRI 
docimiented  that  tin  shot  had  no 
residual  lead  levels  equal  to  or 
exceeding  1  percent. 

The  third  condition  of  final 
unconditional  approval  involves 
enforcement.  In  the  August  18,  1995 
Federal  Register  (60  FR  43314),  the 
Service  indicated  that  final 
unconditional  approval  of  any  nontoxic 
shot  would  be  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  device.  Several 
noninvasive  field  testing  devices  are 
under  development  to  separate  tin  shot 
from  lead  shot.  Furthermore,  tin  shot 
can  be  drawn  to  a  magnet  as  a  simple 
field  detection  method.  This 
requirement  was  incorporated  into 
regulations  at  50  CFR  20.134(b)(6)  in  the 
December  1, 1997,  final  rule  (62  FR 
63608). 

This  proposed  rule  would  amend  50 
CFR  20.21  (j)  by  temporarily  and 
conditionally  approving  tin  shot  as 
nontoxic  for  the  1998-99  migratory  bird 
himting  season  throughout  the  United 
States.  It  is  based  on  the  request  made 
to  the  Service  by  ITRI  on  November  17. 


1997.  the  toxicological  reports,  and  the 
acute  toxicity  studies.  Results  of  the 
toxicological  report  and  30-day  toxicity 
test  undertaken  for  ITRI  indicate  the 
apparent  absence  of  any  deleterious 
effects  of  tin  shot  when  ingested  by 
captive-reared  mallards  or  to  the 
ecosystem.  The  comment  period  for  the 
proposed  rule  has  been  shortened  to  30 
days.  This  time  frame  will  make  it 
possible  for  tin  shot,  if  temporarily 
approved,  to  be  available  for  use  by 
hunters  during  the  1998-99  hunting 
season.  This  will  increase  the  number  of 
nontoxic  shot  options  available  to 
hunters. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)).  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  prepared 
an  Environmental  Assessment  (EA)  in 
October  1998.  This  EA  is  available  to 
the  public  for  comment  at  the  location 
indicated  under  the  ADDRESSES  caption. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that,  "The 
Sefsetary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insiu«  that  any 
action  authorized,  funded  or  carried  out 
•  •  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
spefues  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *   *   *"  The  Service 
has  initiated  a  Section  7  consultation 
under  the  ESA  for  this  proposed  rule. 
The  result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  will  be 
available  to  the  public  at  the  location 
indicated  under  the  ADDRESSES  caption. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  nimiber  of  small 
entities,  which  includes  small 
businesses,  organizations,  or 
governmental  jvuisdictions.  The 
Department  of  the  Interior  certifies  that 
this  dociunent  will  not  have  a 


significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RegiUatory  Flexibility  Act. 
The  approved  shot  will  merely 
supplement  nontoxic  shot  already  in 
commerce  and  available  throughout  the 
retail  and  wholesale  distribution 
systems,  therefore,  this  rule  would  have 
minimal  effect  on  such  entities.  The 
Service  anticipates  no  dislocation  or 
other  local  effects  with  regard  to  hunters 
and  others.  This  dociunent  is  not  a 
significant  rule  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  This  rule  does 
not  contain  collections  of  information 
that  require  approval  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq. 

Unfunded  Mandates  Reform 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities. 

Civil  Justice  Reform — ^Executive  Order 
12988 

The  Department  has  determined  that 
these  proposed  regulations  meet  the 
appUcable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  James  R.  Kelley,  Jr.,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  record-keeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  subchapter  B, 
chapter  1  of  Title  50  of  the  Code  of 


Federal  RegiUations  is  proposed  to  be 
amended  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C  742  a-j. 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  introductory  text, 
and  adding  paragraph  (j)(5)  to  read  as 
follows: 

i  20.21    Hunting  methods. 


(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  paiXs 
tin  with  <1  percent  residual  lead)  shot, 
or  tungsten-iron  ([nominally]  40  parts 
tungsten:  60  parts  iron  with  <1  percent 
residual  lead)  shot,  or  tungsten-polymer 
(95.5  parts  tungsten:  4.5  parts  Nylon  6 
with  <1  percent  residual  lead)  shot,  or 
tungsten-matrix  (95.9  parts  timgsten:  4.1 
parts  polymer  with  <1  percent  residual 
lead)  shot,  or  tin  (99.9  percent  tin  with 
<1  percent  residual  lead)  shot,  or  such 
shot  approved  as  nontoxic  by  the 
Director  pursuant  to  procedures  set 
forth  in  §  20.134,  provided  that: 

»  ^  A  * 

(5)  Tin  shot  (99.9  percent  tin  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
himting  for  the  1998-1999  himting 
season  only. 

Dated:  November  17,  1998. 
Stephen  C  Saunders, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

IFR  Doc.  98-32236  Filed  12-3-98;  8:45  am] 
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proposed  mles  that  are  applicable  to  the 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[FV-«8-326N] 

United  States  Standards  for  Grades  of 
Canned  Muslirooms 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  is  soliciting 
comments  on  its  proposal  to  revise  the 
United  States  Standards  fqr  Grades  of 
Canned  Mushrooms.  Specifically,  USDA 
is  proposing  to  lower  the  Recommended 
Minimum  Drained  Weight  Averages 
(RMDWA's)  and  lower  limits  for 
mushrooms  packed  in  the  8  ounce, 
jumbo,  and  No.  10  can  sizes.  These 
changes  would  bring  the  standards  in 
line  with  the  Food  and  Drug 
Administration  (FDA)  minimum 
drained  weights. 

DATES:  Written  comments  may  be 
submitted  on  or  before  February  2, 1999. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Chere  L.  Shorter,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs,  STOP  0247,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456;  faxed  to 
(202)  690-1087;  or  e-mailed  to 

chere 1 shorter@usda.gov.  All 

comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (8:00  to  4:30  p.m.). 

The  ciirrent  United  States  Standards 
for  Grades  of  Canned  Mushrooms,  along 
with  the  proposed  changes,  are  available 
either  through  the  above  address  or  by 
accessing  AMS's  website  on  the  Internet 
at  www.ams.usda.gov/standards/ 
vegcan.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chere  L.  Shorter  at  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 


of  1946,  as  amended,  directs  and 
authorizes  the  Secretary  of  Agriculture 
"to  develop  and  improve  standards  of 
quality,  condition,  quantity,  grade  and 
packaging  and  recommend  and 
demonstrate  such  standards  to 
encourage  uniformity  and  consistency 
in  commercial  practices  .  .  .".  The 
Agricultural  Marketing  Service  (AMS)  is 
committed  to  carrying  out  this  authority 
in  a  way  that  facilitates  the  marketing  of 
agricultural  commodities  and  makes 
copies  of  official  standards  available 
upon  request. 

The  U.S.  Standards  for  Grades  of 
Processed  Products  are  available  either 
by  writing  to  the  Branch  Chief  at  the 
above  address,  by  phone  at  (202)  720- 
4693,  by  fax  at  (202)  690-1087,  or  by 
accessing  the  AMS  website  on  the 
Internet  at  www.ams.usda.gov/ 
standards.  The  United  States  Standards 
for  Grades  of  Canned  Mushrooms  do  not 
appear  in  the  Code  of  Federal 
Regulations. 

AMS  is  proposing  to  change  the 
United  States  Standards  for  Grades  of 
Canned  Mushrooms  using  the 
procedures  it  published  in  the  August 
13,  1997,  Federal  Register  and  that 
appear  in  Part  36  of  Title  7  of  the  Code 
of  Federal  Regulations  (7  CFR  Part  36). 
The  United  States  Standards  for  Grades 
of  Canned  Mushrooms  will  be  improved 
by  lowering  the  Recommended 
Minimimi  Drained  Weight  Averages 
(RMDWA's)  and  lower  limits  for  all 
styles,  in  selected  container  sizes.  The 
purpose  of  this  proposed  change  is  to 
improve  the  usability  of  the  standards, 
and  help  to  facilitate  the  marketing  of 
canned  mushrooms.  This  change  will 
allow  for  a  better  marketing 
envirorunent  for  the  canning  industry 
because  it  would  align  the  standards 
with  FDA  minimum  drained  weight 
requirements. 

In  August  1990,  USDA,  through  one 
of  its  field  offices,  received  a  letter  from 
a  food  importer  in  New  York  alerting 
AMS  to  the  disparity  in  the  United 
States  Standards  for  Grades  of  Canned 
Mushrooms.  The  company  proposed 
that  the  RMDWA's  in  the  U.S.  Standards 
for  Grades  of  Caimed  Mushrooms  be 
lowered  to  56  percent  of  the  water 
capacity  of  the  container,  the  FDA 
minimum  fill  requirement  appearing  in 
21  CFR  155.201. 

In  consideration  of  this  proposal,  the 
Agricultural  Marketing  Service  (AMS) 


gathered  information  fit)m  government 
and  industry  sources. 

Drained  weight,  although  not  a  factor 
of  quality  in  canned  mushrooms,  is  very 
important  in  connection  with  the 
marketing  of  processed  fioiit  and 
vegetable  products.  Drained  weight 
indicates  the  amount  of  fruit  and 
vegetable  ingredient  in  relation  to 
packing  media  and  to  some  extent  the 
degree  to  which  a  product  may  have 
disintegrated  during  processing  and 
handling.  Most  U.S.  standards  for 
canned  fruits  and  vegetables  contain  a 
recommended  drained  weight.  Drained 
weight,  when  applicable,  is  a 
requirement  in  federal  specifications 
and  other  purchase  specifications  or 
contracts.  The  USDA  reports  the  range 
of  drained  weights  on  their  certificates 
when  there  is  a  mandatory  FDA 
requirement,  such  as  for  canned 
mushrooms.  Although  drained  weight  is 
an  FDA  mandatory  requirement  in 
canned  mushrooms,  buyers  and  sellers 
can  establish  their  own  specification  of 
minimum  drained  weights  that  exceed 
the  FDA. 

Presently,  the  U.S.  standard  for 
canned  mushrooms  includes  a 
recommended  minimum  drained  weight 
of  62  percent  of  the  water  capacity,  or 
68.0  ounces  for  the  No.  10  can,  while 
the  FDA  minimum  is  61.3  oimces  (56 
percent)  for  this  can  size.  The  water 
capacity  is  determined  according  to  the 
FDA  method  outlined  in  21  CFR  130.12. 
The  FDA  established  its  current  56 
percent  minimimi  in  rulemaking  based 
upon  a  petition  from  the  National  Food 
Processors  Association  (NFPA) 
requesting  that  the  drained  weight 
required  for  mushrooms  packed  in 
Ifirger  cans  be  reduced  because  of  the 
high  incidence  of  bacterial  spoilage  in 
such  containers.  The  FDA  initiated 
rulemaking  in  a  proposed  rule  (47  FR 
26843;  June  22,  1982).  The  NFPA 
attributed  the  problem  to  overfilling  to 
meet  the  drained  weight  requirement. 
Therefore,  the  NFPA  proposed  to  reduce 
cihe  drained  weight  requirement  for 
larger  cans  so  that  the  ratio  of 
mushrooms  to  water  capacity  of  the 
container  was  not  less  than  56  percent. 
A  final  rule  was  published  in  the ' 
Federal  Register  on  March  15, 1983  in 
48  FR  10812  and  a  final  rule; 
confirmation  effective  dates  was 
published  on  September  14. 1983  in  48 
FR  41155. 
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AMS  believes  that  the  RMDWA's 
should  be  changed  in  the  U.S.  Standard 
for  Grades  Canned  Mushrooms  to  equal 
the  requirement  of  56  percent 
established  by  FDA.  Specifically,  the 
changes  would  affect  the  8  ounce. 
Jumbo,  and  No.  10  can  sizes.  The  new 
lower  limit  for  drained  weights  would 
be  reduced  from  8.0  to  7.6  ounces,  16.0 
to  14.4  ounces,  and  68.0  to  61.3  ounces, 
respectively.  The  lower  limit  for  drained 
weight  for  smaller  can  sizes  would 
remain  the  same  at  56  percent  of  the 
water  capacity. 

AMS  believes  the  proposed  change  in 
the  U.S.  Standards  for  Grades  of  Canned . 
Mushrooms  would  provide  a  more 
equitable  marketing  environment  for 
canned  mushrooms,  improve  quality  by 
eliminating  overfill,  and  align  the 
RMDWA's  and  lower  limits  with  FDA 
requirements.  Therefore,  AMS  is 
publishing  this  notice  with  a  60  day 
comment  period  which  should  provide 
sufficient  time  for  interested  persons  to 
comment  on  the  revision  of  the 
standard. 

Authority:  7  U.S.C.  1641-1627. 

Dated:  November  27, 1998. 
Eric  M.  Forman, 

Acting  Deputy  Administrator,  Fruit  and 
Vegetable  Programs. 
(FR  Doc.  98-32208  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

For*st  Service 

Newspapers  To  be  Used  for 
Publication  of  Legal  Notice  of 
Appealable  Decisions  Under  36  CFR 
Part  217  and  Corrections  Under  36 
CFR  Part  215  for  the  Southern  Region; 
Alabama,  Kentucky,  Georgia, 
Tennessee,  Florida,  Louisiana, 
Mississippi.  Virginia,  West  Virginia, 
Arkansas,  Oklahoma,  North  Carolina, 
South  Carolina,  Texas,  Puerto  Rico 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  and  correction. 

summary:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  part  217  in  the 
legal  notice  section  of  the  newspapers 
listed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice.  As 
provided  in  36  CFR  part  217.5(d).  the 
public  shall  be  advised  through  Federal 
Register  notice,  of  the  principal 
newspaper  to  be  utihzed  for  publishing 
legal  notices  of  decisions.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  of  decisions  to 
those  knovra  to  be  interested  in  or 


affected  by  a  specific  decision.  The 
Responsible  Official  under  36  CFR  part 
215  gave  annual  notice  in  the  Federal 
Register  published  on  May  15, 1998,  of 
principal  newspapers  to  be  utihzed  for 
publishing  notices  of  proposed  actions 
and  of  decisions  subject  to  appeal  under 
36  CFR  part  215.  The  fist  of  newspapers 
to  be  used  for  215  notice  and  decision 
is  corrected. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  imder  36 
CFR  part  217  and  the  use  of  the 
corrected  newspaper  listed  under  36 
CFR  part  215  shall  begin  on  or  after  the 
date  of  this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  Paul  Kruglewicz.  Regional  Appeals 
Coordinator,  Southern  Region,  Plaiming, 
1720  Peachtree  Road,  NW,  Atlanta, 
Georgia  30367-9102,  Phone:  404-347- 
4867. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  imder  36  CFR  part  217  in  the 
following  newspaper  which  are  listed 
by  Forest  Service  Administrative  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspapers  listed  for  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper.  The  following  newspapers 
will  be  used  to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions: 

Affecting  National  Forest  System  lands 
in  more  than  one  state  of  the  1 3  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  Journal,  published  daily  in 
Atlanta,  GA 

Southern  Region 

Regional  Forester  Decisions: 

Affecting  National  Forest  System  lands 
in  only  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
principal  newspaper  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District. 


National  Forests  in  Alabama,  Alabama 

Forest  Supervisor  Decisions: 

Montgomery  Advertiser,  published  daily 
in  Montgomery,  AL 

District  Ranger  Decisions: 

Bankhead  Ranger  District:  Northwest 

Alabamian,  published  weekly 

(Monday  &  Thursday)  in  Haleyville, 

AL 
Conecuh  Ranger  District:  The  Andalusia 

Star,  published  daily  (Tuesday 

thrdugh  Satiu-day)  in  Andalusia,  AL 
Oakmulgee  Ranger  District:  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega, 

AL 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee,  AL 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supenisor  Decisions: 

El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan,  PR 
San  Juan  Star,  published  daily  in 

English  in  San  Juan,  PR 

Chattahoochee-Oconee  National  Forest, 
Geoi^gia 

Forest  Supervisor  Decisions: 

The  Times,  published  daily  in 
Gainesville,  GA 

District  Ranger  Decisions: 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
LaFayette,  GA 

Toccoa  Ranger  District:  The  News 
Observer  published  weekly 
(Wednesday)  in  fflue  Ridge,  GA 

BrasstowTi  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly 
(Thursday)  in  Clayton,  GA 

Chattooga  Ranger  District:  Northeast 
Georgian,  published  twice  weekly 
(Tuesday  &  Friday)  in  ComeUa,  GA 

Chieftain  &  Toccoa  Record,  published 
twice  weekly  (Tuesday  &  Friday)  in 
Toccoa,  GA 

White  County  News  Telegraph, 
published  weekly  (Thursday)  in 
Cleveland,  GA 

The  Dahlonega  Nuggett,  pubUshed 
weekly  (Thursday)  in  Dahlonega,  GA 

Cohutta  Ranger  District:  Chatsworth 
Times,  published  weekly 
(Wednesday)  in  Chatsworth,  GA 
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Oconee  Ranger  District:  Monticello 
News,  published  weekly  (Thursday) 
in  Monticello,  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions: 

KnoxviHe  News  Sentinel,  published 
daily  in  KnoxviHe,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke,  Greene,  Johnson,  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Ranger  Decisions: 

Ocoee-Hiwassee  Ranger  District:  Polk 

County  News,  published  weekly 

(Wednesday)  in  Benton,  TN 
Daily  Post- Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
Tellico-Hiwassee  Ranger  District: 

Monroe  County  Advocate,  published 

weekly  (Thursday)  in  Sweetwater,  TN 
Daily  Post-Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
Nolichucky-Unaka  Ranger  District: 

Johnson  City  Press,  published  daily  in 

Johnson  City,  TN 
Watauga  Ranger  District:  Johnson  City 

Press,  published  daily  in  Johnson 

City,  TN 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions: 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Ranger  Decisions: 

Morehead  Ranger  District:  Morehead 
News,  pubhshed  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 

Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Stanton,  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London, 
KY 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreay  County 
Record,  published  weekly  (Tuesday) 
in  Whitley  City,  KY 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions: 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Ranger  Decisions: 

Apalachicola  Ranger  District:  The 
Liberty  Journal,  published  weekly 
(Wednesday)  in  Bristol,  FL 


Lake  George  Ranger  District:  The  Ocala 
Star  Banner,  published  daily  in  Ocala, 
FL 

Osceola  Ranger  District:  The  Lake  City 
Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City,  FL 

Seminole  Ranger  District:  The  Daily 
Commercial,  published  daily  in 
Leesburg,  FL 

Wakulla  Ranger  District:  The 
Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions: 

The  State,  published  daily  in  Columbia, 
SC 

District  Ranger  Decisions: 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newberry,  SC 

Andrew  Pickens  Ranger  District:  Seneca 
Journal  and  Tribune,  published  bi- 
weekly (Wednesday  and  Friday)  in 
Seneca,  SC 

Long  Cane  Ranger  District:  The  Augusta 
Chronicle,  published  daily  in 
Augusta,  GA 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Witherbee  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

George  Washington  and  Jefferson 
National  Forests,  Virginia 

Forest  Supervisor  Decisions: 

Roanoke  Times,  pubhshed  daily  in 
Roanoke,  VA 

District  Ranger  Decisions: 

Lee  Ranger  District:  Shenandoah  Valley 

Herald,  published  weekly 

(Wednesday)  in  Woodstock,  VA 
Warm  Springs  Ranger  District:  The 

Recorder,  published  weekly 

(Thursday)  in  Monterey,  VA 
Pedlar  Ranger  District:  Roanoke  Times. 

published  daily  in  Roanoke,  VA 
James  River  Ranger  District:  Virginian 

Review,  published  daily  (except 

Sunday)  in  Covington,  VA 
Deerfield  Ranger  District:  Daily  News 

Leader,  published  daily  in  Staunton, 

VA 
Dry  River  Ranger  District:  Daily  News 

Record,  published  daily  (except 

Simday)  in  Harrisonburg,  VA 
Blacksburg  Ranger  District:  Roanoke 

Times,  published  daily  in  Roanoke. 

VA 
Monroe  Watchman,  published  weekly 

(Thursday)  in  Union,  WV  (only  for 

those  decisions  in  West  VA — notice 


will  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman] 

Glenwood  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke, 
VA 

New  Castle  Ranger  District:  Roanoke 
Times,  published  daily  in  Roanoke, 
VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
those  decisions  in  West  VA— notice 
wrill  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman] 

Mount  Rogers  National  Recreation  Area: 
Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA 

Clinch  Ranger  District:  Kingsport-Times 
News,  published  daily  in  Kingsport, 
TN 

Wythe  Ranger  District:  Southwest 
Virginia  Enterprise,  published  bi- 
weekly (Wednesday  and  Saturday)  in 
Wytheville,  VA 

Kisatchie  National  Forest,  Louisiana 

Forest  Supervisor  Decisions: 

Alexandria  Daily  Town  Talk,  published 
daily  in  Alexandria,  LA 

District  Ranger  Decisions: 

Caney  Ranger  District:  Minden  Press 

Herald,  published  daily  in  Minden, 

LA 
Homer  Guardian  Journal,  published 

weekly  (Wednesday)  in  Homer,  LA 
Catahoula  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Colfax  Chronicle,  published  weekly 

(Wednesday)  in  Colfax,  LA 
Calcasieu  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Kisatchie  Ranger  District:  Natchitoches 

Times,  published  daily  (Tuesday- 
Friday  and  on  Sunday)  in 

Natchitoches,  LA 
Winn  Ranger  District:  Winn  Parish 

Enterprise,  published  weekly 

(Wednesday)  in  Winnfield,  LA 

National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions: 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions: 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Chickasawhay  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

De  Soto  Ranger  District:  Clarion-Ledger. 
published  daily  in  Jackson,  MS 


Holly  Springs  Ra 

Ledger,  publisl 

MS 
Homochitto  Ran] 

Ledger,  publis; 

MS 
Tombigbee  Rang 

Ledger,  publis 

MS 
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Grandfather  Rar 
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Highlands  Rangi 
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Oklahoma 
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Arkansas  Demo 
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Holly  Springs  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson. 
MS 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Ashe-Erambert  Project:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions: 
The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Ranger  Decisions: 

Appalachian  Ranger  District:  The 

Asheville  Citizen-Times,  published 

daily  in  Asheville,  NC 
Cheoan  Ranger  EKstrict:  Graham  Star, 

published  weekly  (Thursday)  in 

Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  published  weekly  (Sunday 

through  Friday)  in  New  Bern,  NC 
Grandfather  Ranger  District:  McDowell 

News,  published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (mid 

May-mid  Nov  Tues  &  Fri;  mid  Nov- 

mid  May  Tues  only)  in  Highlands,  NC 
The  Cashiers  Crossroads  Chronicle, 

published  weekly  (Wednesday)  in 

Cashiers,  NC 
The  Sylva  Herald,  published  weekly  on 

Thursday  in  Sylva,  NC 
Pisgah  Ranger  District:  The  Asheville 

Citizen-Times,  published  daily  in 

Asheville,  NC 
Tusquitee  Ranger  District:  Cherokee 

Scout,  published  weekly  (Wednesday) 

in  Murphy,  NC 
Uwharrie  Ranger  District:  Montgomery 

Herald,  published  weekly 

(Wednesday)  in  Troy,  NC 
Wayah  Ranger  District:  The  Franklin 

Press,  published  bi-weekly 

(Wednesday  and  Friday)  in  Franklin, 

NC 

Ouachita  National  Forest,  Arkansas, 
Oklahoma 

Forest  Supervisor  Decisions: 
Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions: 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Cold  Springs  Ranger  District:  Arkansas 

Democrat-Gazette,  pubhshed  daily  in 

Little  Rock,  AR 
Fourche  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 


Jessieville  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Oden  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Poteau  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Winona  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Womble  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Choctaw  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  Ehstrict:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 

Ozark-St.  Francis  National  Forest: 
Arkansas 

Forest  Supervisor  Decisions: 

The  Courier,  published  daily  (Simday 
through  Friday)  in  Russellville,  AR 

District  Ranger  Decisions: 

Sylamore  Ranger  District:  Stone  County 

Leader,  published  weekly  (Tuesday) 

in  Mountain  View,  AR 
Buffalo  Ranger  District:  Newton  County 

Times,  published  weekly  in  Jasper, 

AR 
Bayou  Ranger  District:  The  Courier, 

published  daily  (Sunday  through 

Friday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 

County  Graphic,  published  weekly 

(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  District: 

Southwest  Times  Record,  pubhshed 

daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 

Times  Record,  published  daily  in  Fort 

Smith,  AR 
St.  Francis  Ranger  District:  The  Daily 

World,  published  daily  (Sunday 

through  Friday)  in  Helena,  AR 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions: 

The  Lufkin  Daily  News,  pubUshed  daily 
in  Lufkin,  TX 

District  Ranger  Decisions: 

Angelina  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Davy  Crockett  National  Forest:  The 

Lufkin  Daily  News,  pubhshed  daily  in 

Lufkin,  TX 


Sabine  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Sam  Houston  National  Forest:  The 

Courier,  published  daily  in  Lufkin, 

TX 
Sam  Houston  National  Forest:  The 

Courier,  published  daily  in  Conroe, 

TX 
Caddo  &  LBJ  National  Grasslands: 

Denton  Record-Chronicle,  published 

daily  in  Denton,  TX 

The  Responsible  Official  under  36 
CFR  part  215  gave  annual  notice  in  the 
Federal  Register  published  in  May  15, 
1998,  of  principal  newspapers  to  be 
utilized  for  publishing  notices  of 
proposed  actions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
list  of  newspapers  to  be  used  for  215 
notice  and  decision  is  corrected  as 
follows: 

Cherokee  National  Forest,  Tennessee 

District  Ranger  Decisions: 

Change  to: 

Ocoee-Hiwassee  Ranger  District:  Polk 

County  News,  published  weekly 

(Wednesday)  in  Benton,  TN 
Daily  Post-Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
TellicQ-Hiwassee  Ranger  District: 

Monroe  County  Advocate,  published 

weekly  (Thursday)  in  Sweetwater,  TN 
Daily  Post-Athenian,  published  daily 

(Monday-Friday)  in  Athens,  TN 
Nolichucky-Unaka  Ranger  District: 

Johnson  City  Press,  published  daily  in 

Johnson  Qty,  TN 

Daniel  Boone  National  Forest, 
Kentucky 

District  Ranger  Decisions: 

Delete: 

Berea  Ranger  District:  Jackson  County 

Sun,  pubhshed  weekly  (Thursday)  in 

McKee,  KY 

National  Forests  in  North  Carolina, 
North  Carolina 

District  Ranger  Decisions: 

Change  to: 

Highlands  Ranger  District:  The 
Highlander,  pubhshed  weekly  (mid 
May-mid  Nov  Tues  &  Fri;  mid  Nov- 
mid  May  Tues  only)  in  Highlands,  NC 

The  Cashiers  Crossroads  Chronicle, 
published  weekly  (Wednesday)  in 
Cashiers,  NC 

Ozark-St.  Francis  National  Forest: 
Arkansas 

District  Ranger  Decisions: 

Change  to: 

Buffalo  Ranger  District:  Newton  County 

Times,  pubhshed  weekly  in  Jasper, 

AR 
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Dated:  November  25,  1998. 
David  G.  Holland. 

Deputy  Regional  Forester  for  Natural 
Resources. 

(FR  Doc.  98-32306  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  ftimished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  January  4,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
31,  August  21,  September  25.  October 
16  and  23.  1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(63  F.R. 40877, 44834,  51336.  55577  and 
56906)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Conunodities 

Gloves,  Patient  Examining 

6515-01-364-8554 
Pen,  Ballpoint,  Pushcap  w/Refills 

7520-01-451-1065  (Black  Barrel,  Black 
Ink) 

7520-01-451-1066  (Burgundy  Barrel,  Blue 

Ink) 
7510-01-451-2269  (Refill,  Black  Ink) 
7510-01-451-2273  (Refill,  Blue  Ink) 
Hood,  Balaclavd,  Cold  Weather 
8415-01-310-0606 


Services 

Grounds  Maintenance,  Naval  Air  Weapons 

Station,  China  Lake,  California 
Operation  of  Individual  Equipment  Element 

Store,  Boiling  Air  Force  Base, 

Washington,  DC 
Operation  of  Individual  Equipment  Element 

Store.  Seymour-Johnson  Air  Force  Base, 

North  Carolina 
Operation  of  Postal  Service  Center  and  Base 

Information  Transfer  Services,  Basewide, 

Brooks  Air  Force  Base,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 


After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Tool  Box,  Portable 

5140-00-651-7676 

5140-00-388-3416 

5140-00-226-9020 

5140-00-226-9021 

5140-00-329-6305 

5140-00-226-9019 

5140-00-226-9018 

5140-00-289-8911 

5140-00-289-8910 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  98-32340  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
[Docket  No.  981120290-8290-01] 
1998  Company  Organization  Survey 

agency:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  In  conformity  with  Title  13. 
United  States  Code.  Sections  182.  224, 
and  225. 1  have  determined  that  a  1998 
Company  Organization  Survey  is 
needed  to  update  the 
multiestablishment  companies  in  the 
Business  Register.  This  survey,  which 
has  been  conducted  annually  since 
1974,  is  designed  to  collect  information 
on  the  number  of  employees,  payroll, 
geographic  location,  current  operational 
status,  and  kind  of  business  for 
establishments  of  multilocation 
companies.  These  data  will  have 
significant  application  to  the  needs  of 
the  public  and  government  agencies  and 
are  not  available  from  any  other  source. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  D.  Walker.  Assistant  Chief  for 
Register  Activities,  Economic  Plaiming 
and  Coordination  Division,  on  (301) 
457-2617. 

SUPPLEMENTARY  INFORMATION:  The  data 
collected  in  this  survey  will  be  within 
the  general  scope,  type,  and  character  of 
those  that  are  covered  in  the  economic 
census. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  proposed  survey 
on  October  21. 1998  under  OMB  Control 
No.  0607-0444  in  accordance  with  the 
Paperwork  Reduction  Act,  Pub.  L.  104- 


13.  Report  forms 
organizations  in 
and  additional  c 
available  upon  r 
Bureau  of  the  Q 
20233-0101. 

Based  upon  th 
directed  that  the 
Organization  Su 
the  purpose  of  c 

Dated:  Novemb* 
Kenneth  Prewitt, 
Director,  Bureau  o 
[FR  Doc.  98-3222; 

BILUNQ  CODE  3S10-0 


DEPARTMENT  < 

Bureau  of  Expo 

Update  of  the  N 
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Propellent  Actu 

ACTION:  Propose 
request. 
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13.  Report  forms  will  be  furnished  to 
organizations  included  in  the  survey, 
and  additional  copies  of  the  forms  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233-0101. 

Based  upon  the  foregoing,  I  have 
directed  that  the  1998  Company 
Organization  Survey  be  conducted  for 
the  purpose  of  collecting  these  data. 

Dated:  November  18, 1998. 
Kenneth  Prewitt, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  98-32227  Filed  f2-3-98;  8:45  am) 

BILUNQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Update  of  the  National  Security 
Assessment  of  the  U.S.  Cartridge  and 
Propeilant  Actuated  Device  Industry 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  i04-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  2,  1999,. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Brad  Botwin,  Director, 
Strategic  Analysis  Division,  Bureau  of 
Export  Administration  (BXA), 
Department  of  Commerce,  Room  3876, 
14di  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (telephone  no. 
(202)  482^060,  fax  no.  (202)  482-5650, 
e-mail  address:  bbotwrin@bxa.doc.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Commerce/BXA,  in  consultation  with 
Naval  Surface  Warfare  Center/Indian 
Head  Division  (NSWC/IHD)  is 
conducting  a  follow-on  national  security 
assessment  of  the  domestic  cartridge 
and  propellent  actuated  device  industry 
in  order  to  re-evaluate  the  health  and 
comjjetitiveness  of  the  U.S.  industry 


and  its  ability  to  support  current  and 
future  defense  needs.  The  original 
assessment  was  conducted  in  1994 
(approved  under  0MB  Control  No. 
0694-0080),  and  NSWC/IHD  is 
interested  in  conducting  a  follow-on 
assessment  in  light  of  recent  Navy  and 
industry  actions  to  maintain  and 
enhance  this  critical  sector. 

U.  Method  of  Collection 

The  information  will  be  collected 
using  a  non-recurring,  mandatory 
survey.  It  will  be  collected  in  wTitten 
form. 

m.  Data 

The  survey  will  collect  information 
on  the  nature  of  the  business  performed 
by  each  firm;  estimated  sales  and 
employment  data;  financial  information; 
research  and  development  expenditures 
and  funding  sources;  capital 
expenditures  and  funding  sources;  and 
competitiveness  issues. 

OMB  Number:  None. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission. 

Affected  Public:  The  domestic  U.S. 
cartridge  and  propeilant  actuated  device 
industry. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Response:  5.0 
hours. 

Estimated  Total  Annual  Burden 
Hours:  200  hours. 

Estimated  Total  Annual  Cost:  $0  for 
respondents — no  equipment  or  other 
materials  will  need  to  be  purchased  to 
comply  with  the  requirement. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  November  36, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  98-32337  Filed  12-3-98:  8:45  am) 

BILLING  CODE  3610-OT-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  112498B] 

Marine  Mammals;  Scientific  Research 
Permit  (PHF«  393-1480) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Deborah  A.  Glockner-Ferrari,  Center 
for  Whale  Studies,  39  Woodvine  Court, 
Covington,  Louisana  70433-4724,  has    , 
applied  in  due  form  for  a  permit  to  take 
North  Pacific  humpback  whales 
[Megaptera  novaeangliae)  and  several 
species  of  small  odontocete  cetaceans 
for  purposes  of  scientific  research. 

DATES/ Written  comments  must  be 
received  on  or  before  January  4,  1999. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Regioa,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001);  and 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  9682- 
2396  (808/973-2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13705,  Silver 
Spring.  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  E>revenak  or  Trevor  Spradlin, 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  vtrildhfe  (50  CFR  part  222.23). 

The  purpose  of  the  proposed  research 
is  to  continue  the  long-term  study  on 
humpback  whales  (begun  in  1975)  for 
an  additional  5-year  period  to:  (1) 
identify  and  determine  the  sex,  relative 
age-class,  and  reproductive  condition  of 
individual  whales  through  photo 
identification  techniques;  (2)  describe 
and  photo  document  social  behavior;  (3) 
record  social  sounds  and  individual 
whale  songs;  and  (4)  collect  and  export 
free-floating  samples  of  sloughed  skin 
and  mucous  secretions  for  genetic 
analyses.  Observations  may  be  made  of 
the  following  species  on  an 
opportunistic  basis,  during  conduct  of 
the  research  on  humpback  whales: 
Pacific  bottlenose  dolphins  (Tursiops 
truncatus),  spotted  dolphins  {Stenella 
hngirostris),  Hawaiian  spinner  dolphins 
[Stenella  hngirostris),  false  killer 
whales  [Pseudorca  crassidens),  and 
short-finned  pilot  whales  [Globicephala 
macrorhynch  us) . 

\n  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  iniUal 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  3P,  1998. 
Ann  D.  Tertnish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  98-32336  Filed  12-3-98;  8:45  am) 

WUJNQ  CODE  3610-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Transshipment  Charges  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

November  30, 1998. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
1999  limits  and  charging 
transshipments  to  the  1999  limits. 


EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Memorandum  of 
Understanding  dated  February  1, 1997 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  establishes  limits  for  textiles  and 
textile  products,  produced  or 
manufactured  in  China  and  exported 
during  the  period  beginning  on  January 
1, 1999  and  extending  through 
December  31. 1999. 

A  notice  published  in  the  Federal 
Register  on  May  7. 1998  (63  FR  25202) 
announced  that  transshipment  charges 
would  be  made  to  the  1999  quota  year 
for  Categories  331,  341,  347/348,  351, 
352,  631, 636,  641,  647, 649  and  652, 
pursuant  to  the  February  1, 1997  MOU 
and  in  accordance  with  a  letter  to  the 
Government  of  the  People's  Republic  of 
China  dated  May  4. 1998. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  1999  and  to  charge 
transshipments  to  the  aforementioned 
categories  for  1999. 

The  1999  limits  may  be  revised  if 
China  becomes  a  member  of  the  World 


Trade  Organization  (WTO)  and  the 
United  States  applies  the  WTO 
agreement  to  China. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  ^t  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  30, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  a 
Memorandum  of  Understanding  dated 
February  1, 1997  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China,  you  are  directed  to 
prohibit,  effective  on  January  1, 1999,  entry 
into  the  United  States  for  consumption  and 
withdrawal  firom  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Group  I 

200.218,219,226, 
237,239,300/301, 
313-315.317/326, 
331,  333-336. 
338/339.  340-342. 
345.  347/348. 
350-352,  359-C'. 
359-V  2.  360-363. 
36&-D3.  seQ-H*. 
369-L5,  410.  433- 
436.  438.  440. 
442-444.  445/446, 
447.  448,  607, 
611,613-615, 
617,631,633- 
636,  638/639, 
640-643,  644/844, 
645/646,  647-652. 
659-C«,  659-H^ 
659-S8.  666, 
669-P».  670-L'o. 
831.833,835. 
836,  840.  842  and 
845-847.  as  a 
group. 


Twelve-month  limit 


1.474,997.500  square 
meters  equivalent. 


Category 


Sublevels  in  Groui 

200 

218 


219 

226  , 

23^! 

239 

300^1 
313 


314 

315 

317/826 


331  

333 

334 

335 

338/339 


340 


341 


342 

345 

347/348 

350  

351  

352 

359-C  .. 
359-V  .. 
360 


I 


361  

362 

363 

369-D 
369-H 
369-L. 
410 


433 
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Category 

Twelve-month  limit 

Sublevels  in  Group  1 

200 

738,030  kilograms. 

218 

11,375,249  square 

meters. 

219 

2,428,588  square  me- 

ters. 

226 

11,027,555  square 

meters. 

237 

2,021,092  dozen. 

239 

3,078,460  kilograms. 

30C/301  

2,287,697  kitograms. 

313 

42.178,479  square 

meters. 

314 

49,663,934  square 

meters. 

315 

133,759,386  square 

meters. 

317/326  

21,574,143  square 

meters  of  which  not 

more  than  4,127,558 

square  meters  shall 

be  in  Category  326. 

331  

5,236,526  dozen  pairs. 

333 

99,130  dozen. 

334 

325,800  dozen. 

335 

388,299  dozen. 

336 

173.920  dozen. 

338/339 

2.333.946  dozen  of 

whk^h  not  more  than 

1 

1,771,721  dozen 

shall  be  in  Cat- 

egories 338-S/339- 
S". 
793,325  dozen  of 

340 

which  not  more  than 

396,662  dozen  shall 

be  in  Category  340- 

Z«. 

34] 

687,410  dozen  of 

which  not  more  than 

412,447  dozen  shall 

be  in  Category  341- 

Y13. 

269,265  dozen. 

342 

345 

129,032  dozen. 

347/348 

2,346,533  dozen. 

350  

168,670  dozen. 

351  

563,860  dozen. 

352 

1,645,485  dozen. 

359-C  

61 1.569  kilograms. 

359-V  

890,996  kilograms. 

360 

7,841,685  numbers  of 

which  not  more  than 

1 

5,348,786  numbers 

shall  be  in  Category 

360-P'^ 

36    

4,321 ,525  numbers. 

362 

7,248,200  numt>ers. 

363 

21,618,724  numbers. 

36$>D  

4,755,168  kilograms. 

369-H  

5,032,562  kitograms. 

36JM. 

3.355.586  kitograms. 

410 

999,047  square  me- 

ters of  which  not 

more  than  800,845 

square  meters  shall 

be  in  Category  410- 

A'*  and  not  more 

than  800,845  square 

meters  shall  be  in 

', 

Category  4 10-B'«. 

433 



20,850  dozen. 

Category 


434 
435 
436 
438 

440 


442 

443 

444 

445/446 

447 

448 

607 

611  

613 

614 

615 

617  ...... 

631  

633 

634 

635 

636 

638/639 

640 

641  

642 

643 

644/844 
645/646 

647 

648 

649 

650 

651  


652  .... 
659-C 
e59-H 
659-S 
666  .... 


669-P 
670-L 
831  .... 
833  .... 

835  .... 

836  .... 
840  .... 
842  .... 

845  .... 

846  .... 

847  .... 


Twelve-month  limit 


13,332  dozen. 

24,487  dozen. 

15,086  dozen. 

26,399  dozen. 

37,715  dozen  of  which 
not  more  than 
21,551  dozen  shall 
be  In  Category  440- 

39,924  dozen. 

128,982  numbers. 

206,916  numbers. 

288,045  dozen. 

70,617  dozen. 

22.277  dozen. 

3,272,155  kitograms. 

5,425,251  square  me- 
ters. 

7,676,725  square  me- 
ters. 

12,063,423  square 
meters. 

25,113,855  square 
meters. 

17,546,797  square 
meters. 

1,313,751  dozen  pairs. 

57,906  dozen. 

629,976  dozen. 

664,515  dozen. 

552,517  dozen. 

2,436,841  dozen. 

1,386,568  dozen. 

1,313,487  dozen. 

339,479  dozen. 

517,491  numbers. 

3,686,959  numbers. 

825,078  dozen. 

1,570,813  dozen. 

1,122,336  dozen. 

957,686  dozen. 

117,506  dozen. 

781,504  dozen  of 
whtoh  not  more  than 
137,589  dozen  shall 
be  in  Category  651- 

2,801,039  dozen. 

413.736  kitograms. 
2,868,694  kik>grams. 
624,909  kilograms. 
3,583,233  kilograms  of 

whtoh  not  more  than 
1.287,016  kik)grams 
shall  be  in  Category 
666-C'8. 

2,039,720  kitograms. 
16,233,984  kilograms. 
567,873  dozen  pair. 
29,199  dozen. 
123,582  dozen. 
284,329  dozen. 

480.737  dozen. 
271,439  dozen. 
2,459,489  dozen. 
179,107  dozen. 
1,259,660  dozen. 


Category 


Group  II 

330,  332,  349,  353, 
354,  359-0» 
431,432,439, 
459,  630,  632, 
653.  654  and  659- 
C,  asa  group. 

Group  III 

201,220,222,223, 
224-V22,  224- 
023,  225,  227, 
229,  369-02*. 
400,  414,  464, 
465,  469,  600, 
603,604-025, 

606,  618-622, 
624-629,  665. 
669-02«and 
670-O27.  asa 
group. 
Sublevel  in  Group  III 
224-V  


225 


Group  J  V 

832,  834,  838,  839, 

843.  850-852,  858 

and  859,  as  a 

group. 
Levels  not  in  a 

Group 

369-S2" 

863-S2" 

870 


Twelve-month  limit 


124,802.482  square 
meters  equivialent. 


258,883,627  square 
meters  equivalent. 


3,653,945  square  me- 
ters. 

6,303,750  square  me- 
ters. 

11,705,740  square 
meters  equivalent. 


613,826  kito^ams. 
8.661,622  numt)ers. 
33,265,202  kitograms. 


'Category  3S0-C:  oNy  HTS  numtMrt  6103.42.2025. 
61O3.4ej0O34.  6104.82.1020.  6104.60.8010,  6114.20.0048. 
6114.20.0052.  6203.42.2010.  6203.42.2090.  6204.62.2010. 
6211.32.0010.  6211.32.002S  and  6211.42.0010. 

6103.19.2030. 

6110.20.1022. 

61 10.90  J044. 

6203.19.1030. 

6211.32.0070 


'Ctttoor,  3S«-V:  only  HTS 
6103.19J030.  6104.12.0040.  6104.19J040. 
6110.20.1024,  6110.20.2030.  6110.20.2036. 
6110.90.9046.  6201.92.2010.  6202.92.2020 
6203.19.9030.  6204.12.0040,  6204.19^040. 
aid  621 1.42.0070. 

'Category   369-0:    ai*i   KTS   numbers 
6302.91.0005  ft  6302.91.0045. 


6302.60.0010, 


'Category  ses-H:  only  HTS  numbers  4202.22.4020. 
4202.22.4500  wid  4202.22.8030. 

'Category  369-L:  only  HTS  numbers  4202.12.4000. 
4202.12.8020.  4202.12.8060.  42O2J2.1S00,  4202.92J016, 
4202.92.6091  and  6307.90.9905. 

"Category  659-C:  only  HTS  numbers  610323.0055. 
6103.43.2020.  6103.43.2025.  6103.49.2000,  6103.49.8038. 
6104.63.1020.  6104.63.1030,  6104.69.1000.  6104.69.8014. 
6114J0.3054.  6203.43.2010,  6203.43.2090. 
6203.49.1090.  6204.63.1510.  6204.69.1010, 
6211.33.0010.        621133.0017        and 


6114.30.3044, 
6203.49.1010. 
6210.10.9010. 
6211.43.0010. 

'Category  66S-H:  only  HTS  numbers  6502.00.9030. 
6604.00.9015,  6504.00.9060,  6S05S0.5090,  6505.90.6090, 
6605.90.7090  and  6605.90.8090. 

•Category  659-S:  only  HTS  numbers  6112.31.0010. 
6112J1.0020.  6112.41.0010.  6112.41.0020.  6112.41.0030. 
6112.41.0040.  6211.11.1010.  6211.11.1020.  6211.12.1010 
and  6211.12.1020. 

•Category  669-P:  only  HTS  numbers  6305.32.0010. 
6305.32.0020,  630633.0010.  630533.0020  and 
6305.39.0000. 

'"Catagwy  670-L:  only  HTS  nunOers  4202.12.8030. 
4202.124070,  4202.923020.  4202.923031,  4202.92.9026 
•X)  6307.90J907. 


"Category  338-6:      al      HTS      numbers  eacepi 

6109.10.0012.  6109.10.0014.         6100.10.0018  and 

6109.10.0023;  Category  339-S:  al  HTS  numbers  excapl 

6109.10.0040.  6109.10.0045.         6109.10.0060  and 
6109.10.0066. 
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"Crtagory  340-Z:  only  HTS  numb«f8  6205^^15. 
6205^.2020,  6205.20.2050  and  6205.20.206&. 

"CMa^orf  341-Y:  only  HTS  nun*«»  5204.22.3060. 
6206.30.3010,  6206.30.3030  and  6211.42.0054. 

'♦Calagofy  360-P:  only  HTS  numbeo  6302.21  J010, 
6302.21.5010.  6302-21.7010,  6302.21.9010.  630231J010, 
6302J1.5010.  6302.31.7010  and  6302.31.9010. 

■'Category  410-A;  only  HTS  numben  5111.11.3000, 
5111.11.7030,  5111.11.7060,  5111.19.2000,  5111.19.6020 
5111.19.6040,  5111.19.6060,  5111.19.6080.  5111^0.9000 
5im0.9000,  5111.90.3000.  5111.90.9000,  5212.11.1010. 
5212.12.1010,  5212.13.1010,  5212.14.1010,  5212.15.1010 
5212.21.1010,  5212.22.1010,  521223.1010,  5212.24.1010 
5212.25.1010,  5311.00.2000.  5407.91.0510,  5407.92.0510, 
5407.93.0510,  5407.94.0510.  5408J1.0510.  54O8J2.0510 
540eJ3.0510.  5408.34.0510.  5515.13.0510.  5515.22.0510, 
5515.92.0510,  5516.31.0510,  551632.0510,  5518J3.0510, 
5616.34.0510  «id  8301.20.0020. 


'•CaMgory 
5007.90.6030, 
5112.19.9020, 
5112.19.9080. 
5112.90.9010. 


410-6:    only 
5112.11.2030, 
5112.19.9030. 
51 12.20  JOOO. 
5112.90.9090, 


HTS  numbers 
5112.11.2060, 
5112.19.9040, 
5112.30.3000, 
5212.11.1020, 
5212.15.1020, 
5212.24.1020, 
5407.91.0520, 
5408J1.0520. 
5515.13.0520, 
551632.0520, 


5007.10.6030, 
5112.19.9010, 
5112.19.9050, 
5112.90.3000. 
5212.12.1020, 
5212.21.1020, 
5212.25.1020. 
5407J2.0520, 
540832.0520, 
5515.22.0520, 
5516.33.0520 


5212.13.1020,  5212.14.1020, 
5212.22.1020,  5212.23.1020, 
5309.21.2000,  5309.29.2000, 
5407.93.0520,  5407.94.0520, 
540833.0520,  5408.34.0520, 
5615.92.0530,  551631,0620, 
and  551634.0520. 

"Category  440-*«:  Only  HTS  numbers  6203.21.0030, 
6203.23.0030,  6205.10.1000,  6205.102010.  6205.102020, 
820530.1510.  6206.30.1520.  6205.903020.  6205.90.4020 
and  621131.0030. 

"Category  661-6:  only  HTS  numbers  610722.0015  and 
610832.0015. 

"Category  666-C:  only  HTS  number  6303.922000. 

"Category  359-0:  al  HTS  numbers  except 
6103.422025.  6103.48.8034.  6104.62.1020.  6104.69.8010 
611420.0048.  611420.0052.  6203.422010,  6203.42209o' 
8204.822010,  821132.0010.  621132.0025.  6211.42.0010 
(Caaegory  3S8-C);  8103.192030.  6103.19.9030. 
6104.12.0040.  6104.19.8040.  611020.1022.  611020.1024 
6110202030.  6110202035,  6110.90.9044,  6110.90.9046! 
6201.922010,  6202.922020,  6203.19.1030,  6203.19  9030 
6204.12.0040,  6204.19.8040,  621132,0070  and 
6211.42.0070  (Category  3S9-V). 

"Category  6S9-0:  a  HTS  numbers  except 
610323.0065,  6103.432020,  6103.432025,  6103.492000. 
6103.49.8038.  6104.63.1020.  6104.63.1030,  6104.68  1000 
6104.88.8014,  6114303044,  6114303054,  6203.432010 
6203.432090,  6203.49.1010,  6203.49.1090,  6204.63.1510 
6204.89.1010.  6210.10.9010,  621133.0010.  621133.0017 
8211.43.0010  (Category  669-C);  6602.00.9030.' 
6604.00.9015.  6504.00.9060.  66O5M.5O90.  6606.90.6090 
6605.90.7090.  8606.90.8090  (Category  6S8-H); 
611231.0010.  611231.0020.  6112.41.0010,  6112.41.0020 
6112.41.0030,  6112.41.0040,  6211.11.1010,  6211.111020 
6211.12.1010  and  6211.12.1020  (Category  669-S). 

» Category  224-V:  only  HTS  numbers  580121,0000. 
580123.0000.  580124.0000.  580125.0010.  580125.0020 
580126=9010.  580126.0020,  580131.0000,  580133.0000 
580134.0000,  5801.35.0010,  580135.0020,  5801.36.00ici 
and  580136.0020. 

''Category  224-0:  al  HTS  numbers  except 
580121.0000.  580123.0000,  580124.0000,  580125.0010 
580125.0020,  580126.0010.  580126.0020,  580131.0000 
580133.0000.  580134.0000.  580135.0010.  580135.0020 
580136.0010  and  580136.0020  (Category  224-V). 

"Category  369-0:  al  HTS  nunOers  except 
6302.60.0010,  6302.91.0005  and  6302.91.0045  (Category 
389-0);  420222.4020,  420222.4500,  420222.8030  (Gr- 
egory 3e9-H);  4202.12.4000,  4202.123020,  4202.12.8060 
4202.92.1500,  4202.92.3016,  4202.92.6091  and 
8307J0.9906  (Category  369-U;  and  8307.102006  (Cat- 
egory 3e»-S) 

"Category  604-O:  al  HTS  numbers  except  560932.0000 

(Category  604-A). 

"Category  8e»-0:  al  HTS  numbers  except 
630632.0010.  630632.0020,  630633.0010,  630633  0020 
and  630639.0000  (Category  669-^. 

"Category   670-O:    only    HTS   numbers   420222.4030 
420222.8050  atd  420232J660. 
TMegory  369-S:  onty  HTS  number  6307.102005. 
"Gregory  863-S:  onty  HTS  number  6307.102015. 

The  limits  set  forth  above  are  subject  to 
adjvistmeiit  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China. 


Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  22,  1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  China 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  China. 

The  conversion  factor  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalent/category  unit). 

Pursuant  to  the  February  1, 1997  MOU  and 
in  accordance  with  a  letter  to  the 
Government  of  the  People's  Republic  of 
China  dated  May  4, 1998,  you  are  directed  to 
charge  the  following  amounts  to  the  1999 
limits  for  categories  listed  below: 


Categofy 


331  

341  

347/348 

351  

352 

631  

636 

641  

647  

649  

652 


Amount  to  be  charged 


82,122  dozen  pairs. 
80  dozen. 
518  dozen. 
62  dozen. 
7,692  dozen. 
30,700  dozen  pairs. 
101  dozen. 
1,309  dozen. 
25  dozen. 
3,061  dozen. 
6,372  dozen. 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a%irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  98-32355  Filed  12-3-98;  8:45  am) 

BHXING  CODE  SSIO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Ottter 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

November  30, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
period  January  1,1999  through 
December  31, 1999  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

Effective  on  January  1,  1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
on  October  7, 1998).  A  visa  will 
continue  to  be  required  for  non- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  estabUsh 
the  1999  limits.  These  limits  have  been 
increased,  variously,  for  adjustments 
permitted  under  the  flexibility 
provisions  of  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  aveiilable  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
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noN: 

the  Agricultural 
U.S.C.  1854); 
larch  3, 1972,  as 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cdf  the  Implementation  of  Textile 
Agreements 

November  30, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
begiiming  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Category 

limit 

Group  1 

200-227,  300-326, 

248.373.685  square 

360-363.369(1)'. 

meters  equivsUent. 

369pt.  2.  400-414. 

464,  469pt.3,  600- 

629,  666,  669pt.* 

and  670,  as  a 

group. 

Sublevels  in  Group  1 

219 

43.774,441  square 

meters. 

218/225/317/326 

75,509.804  square 

meters  of  which  not 

more  than  4,158.786 

square  meters  shall 

be  in  Category 

21 8(1)  5  (yam  dyed 

fabric  other  than 

denim  and  jac- 

quard). 

611  

6,901 ,630  square  me- 

ters. 

617 

4,354,444  square  me- 

ters. 

Group  1  sut)group 

200.  226/313,  314. 

116,923.712  square 

315.  369(1)  and 

meters  equivalent. 

604,  as  a  group 

Wittun  Group  1  sul>- 

group 

200 

377,406  kilograms. 

226/313 - 

78,521,945  square 

meters. 

314 

21,176,426  square 

meters 

315 

10,469,698  square 

meters. 

369(1)  (shoptowels) 

860,397  kilograms. 

604 

259,063  kik>grams. 

Group  II 

237,  239pt.«,  331- 
348,350-352, 
359(1)',  359(2) «, 
359pt.«,  431,433- 
438,  440-*48, 
459pt.'o,  631, 
633-652. 
659(1)", 
659(2)  '2, 

659pt.  '3,  and  443/ 
444/643/644/843/ 
844(1),  as  a  group. 

Sut>lev^  in  Group  II 

237 

331  

333/334 

335 

338/339 '4  (shirts  and 
bkMJses  other  ttian 
tank  tops  and 
tops,  knit). 

338/339(1) 's  (tank 
tops  arKj  knit  tops). 

340 

345 

347/348 


352 

359(1)  (coveralls. 

overalls  and 

jumpsuits). 

359(2)  (vests) 

433 

434 

435 

436 

438 

442 

443 

444  

445/446 

447/448 

631  

633/634/635 


638/639 

641  

644 

645/646 

647 

648 


649 
650 
652 


Twelve-month  restraint 
limit 


855.820,099  square 
meters  equivalent. 


1,265,837  dozen. 
4,336,479  dozen  pairs. 
312,390  dozen. 
347,274  dozen. 
2,951,725  dozen. 


2,217,646  dozen. 

2,826,588  dozen. 

475,195  dozen. 

6.846,378  dozen  of 
which  not  more  than 
6,756,378  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W  '•;  and  not  more 
than  5,120,239 
dozen  shall  be  in 
Category  348-W. 

7,445,492  dozen. 

649,428  kik>grams. 


1,353,543  kik>grams. 

10,663  dozen. 

11,446  dozen. 

77,706  dozen. 

101,208  dozen. 

831.206  dozen. 

94,572  dozen. 

63,856  numbers. 

42,823  numbers. 

1,373,874  dozen. 

69,092  dozen. 

702,558  dozen  pairs. 

1,401,229  dozen  of 
which  not  more  than 
524,090  dozen  shall 
be  in  Categories 
633/634;  and  not 
more  than  1,075,986 
dozen  shall  be  in 
Category  635. 

4,955,336  dozen. 

856,261  dozen. 

47,651  numbers. 

1,358,164  dozen. 

584,436  dozen. 

1,193,100  dozen  of 
which  not  more  than 
1,178,310  dozen 
shall  t>e  in  Category 
648- W. 

899,796  dozen.* 

186,074  dozen. 

5,226,191  dozen. 


•      Category 

Twelve-month  restraint 
limit 

659(1)  (coveralls. 

717,789  kitograms. 

overalls  and 

jumpsuits). 

6^(2)  (swimsuits)  .... 

297,137  kitograms. 

443/444/643/644/ 

59,256  numbers. 

843/844(1)  (made- 

to-measure  suits). 

Group  II  sut>group 

336,341,342,350. 

161,892.727  square 

351.636,640,642 

nf>eters  equivalent. 

and  651,  as  a 

group. 

Within  Group  II  sul>- 

-group 

336 

244,484  dozen. 

341  

2.861.158  dozen. 

342 

580,865  dozen. 

350 

144,826  dozen. 

351  

1,208,423  dozen. 

636 -.. 

329,033  dozen. 

640 

1,011,349  dozen. 

642 

261,660  dozen. 

651  

356,335  dozen. 

Group  III 

831,833-838,840- 

46,482,012  square 

844,  847-858  and 

meters  equivalent. 

859pt.  '•.  as  a 

^oup. 

Sublevels  in  Group 

III 
834 

13,391  dozen. 

835 

116,441  dozen. 

836 

174,460  dozen. 

840 

691,677  dozen. 

842 

272,972  dozen. 

847 

371.455  dozen. 

Limits  not  in  a  group 

845(1) '"(sweaters 

1,131,105  dozen. 

made  in  Hong 

Kong). 

845(2) » (sweaters 

2,707,434  dozen. 

assembled  in 

Hong  Kong  from 

knIt-to-shape  com- 

ponents, knit  else- 

where). 

846(1)21  (sweaters 

182,910  dozen. 

jnadein  Hong 

Kong). 

846(2)  22  (sweaters 

440,745  dozen. 

assembled  in 

Hong  Kong  from 

knrt-to-shape  oonf>- 

ponents,  knit  else- 

where). 

'Category  369(1):  only  HTS  number 
6307.105005. 

2  Category  369pL:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.902020,  5702.10.9020.  5702.392010, 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99.1010,  5702.99.1090,  5705.002020. 
6406.10.7700  and  HTS  number  in  369(1). 

3  Category  469pt.:  ail  HTS  numbers  except 
5601.29.0020.  5603.94.1010  and 
6406.10.9020. 

*  Category  669pt.:  all  HTS  numbers  except 
5601.102000,  560122.0090,  5607.49.3000, 
5607.50.4000  and  6406.10.9040. 

s  Category  218(1):  all  HTS  numbers  except 
5209.42.0060,  5209.42.0080,  5211.42.0060, 
5211.42.0080,  5514.32.0015  and 

5516.43.0015. 


670S0 
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only     HTS     number 


359(1):    only    HTS    numbers 

6103.49.8034.    6104.62.1020. 

6114.20.0048,    6114.20.0052, 

6203.42.2090,    6204.62.2010. 

6211.32.0025  and 


359(2):  only 
6103.19.9030. 
6110.20.1022. 
6110.20.2035, 
6201.92.2010, 
6203.19.9030, 


6211.32.0070 


HTS  numbers 
6104.12.0040. 
6110.20.1024, 
6110.90.9044, 
6202.92.2020, 
6204.12.0040, 


•Category     239pt.: 
6209.20.5040  (diapers) 

^  Category 
6103.42.2025. 
6104.69.8010. 
6203.42.2010, 
6211.32.0010. 
6211.42.0010 
'Category 
6103.19.2030 
6104.19.8040, 
6110.20.2030. 
6110.90.9046, 
6203.19.1030, 
6204.19.8040, 
6211.42.0070. 

'Category  359pt.:  all  HTS  numbers  except 
6406.99.1550  and  HTS  numbers  in  359(1) 
and  359(2). 

10  Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,    6405.20.6060,    6405.20.6090, 
6406.99.1505  and  6406.99.1560. 
''Category    659(1):    only    HTS    numbers 
6103.43.2020,    6103.43.2025, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010 


and 


6103.23.0055, 
6103.49.2000, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010. 
6211.43.0010. 
'2  Category 
6112.31.0010, 
6112.41.0020, 
6211.11.1010 


6211.33.0017 


6104.63.1020. 
6104.69.8014. 
6203.43.2010. 
6203.49.1090, 
6210.10.9010. 


and 


659(2):    only    HTS    numbers 
6112.31.0020.    6112.41.0010. 
6112.41.0030.    6112.41.0040. 
.     6211.11.1020.     6211.12.1010 
and  6211.12.1020. 

13  Category  659pt.:  all  HTS  numbers  except 
6406.99.1510,  6406.99.1540  and  HTS  num- 
bers in  659(1)  and  659(2). 

'*  Categories  338/339:  all  HTS  numbers  ex- 
cept 6109.10.0018.  6109.10.0023. 
6109.10.0060,  6109.10.0065.  611420.0005 
and  61 14.20.0010. 

'5 Category  338/339(1):  only  HTS  numbers 
6109.10.0018,    6109.10.0023,    6109.10.0060. 


6109.10.0065, 
6114.20.0010. 
'"Category 
6203.19.1020, 
6203.22.3030, 
6203.42.4015, 
6203.42.4045, 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030, 
6204.29.4034, 
6204.62.4010, 
6204.62.4040, 
6204.62.4065. 
6210.50.9060 


6114.20.0005 


and 


347-W:  only 
6203.19.9020, 
6203.42.4005. 
6203.42.4025. 
6203.42.4050. 
6210.40.9033, 


HTS  numbers 
6203.22.3020, 
6203.42.4010. 
6203.42.4035. 
6203.42.4060. 
6211.20.1520. 


and     621 1 .32.0040;Category 
HTS    numbers    6204.12.0030. 


6204.22.3040,  6204.22.3050. 

6204.62.3000,  6204.62.4005, 

6204.62.4020,  6204.62.4030, 

6204.62.4050,  6204.62.4055. 

6204.69.6010,  6204.69.9010, 

,    6211.20.1550,  6211.20.6810, 
621 1 .42.0030  and  621 7.90.9050. 

'^Category    648-W:    only  HTS    numbers 

6204.23.0045,  6204.29.2020, 

6204.29.4038,  6204.63.2000, 

6204.63.3510,  6204.63.3530. 

6204.63.3540,  6204.69.2510. 

6204.69.2540,  6204.69.2560. 

6204.69.9030,  6210.50.5035, 

6211.20.6820,  6211.43.0040 


6204.23.0040, 
6204.29.2025, 
6204.63.3000, 
6204.63.3532, 
6204.69.2530, 
6204.69.6030, 
6211.20.1555, 
and  6217.90.9060 

'*  Category    859pt 
6115.19.8040,    " 
6212.10.9040, 
6212.90.0090. 
6214.90.0090. 

'9  Category 
6103.29.2074 


only    HTS    numbers 

6117.10.6020.    6212.10.5030, 

6212.20.0030,    6212.30.0030, 

6214.10.2000  and 


845(1):    only    HTS    numbers 
.    6104.29.2079.    6110.90.9024, 
6110.90.9042  and  6117.90.9015. 

20  Category  845(2):  only  HTS  numbers 
6103.29.2070,  6104.29.2077.  6110.90.9022 
and  61 10.90.9040. 

2' Category  846(1):  only  HTS  numbers 
6103.29.2068,  6104.29.2075,  6110.90.9020 
and  61 10.90.9038. 


22  Category  846(2):  only  HTS  numbers 
6103.29.2066.  6104.29.2073.  6110.90.9018 
and  61 10.90.9036. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  22. 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Effective  on  January  1, 1999.  a  visa  will  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30. 1998).  A  visa  will  continue  to 
be  required  for  non-integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

The  conversion  factors  for  merged 
Categories  333/334, 633/634/635  and  638/ 
639  are  33.  33.90  and  13.  respectively.  The 
conversion  factor  for  Category  239pt.  is  8.79. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  98-32354  Filed  12-3-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  the  Philippines 

November  30, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  January  1.  1999  through 
December  31, 1999  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  and  a  Memorandum  of 
Understanding  dated  August  19, 1998 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the 
Philippines. 

Effective  on  January  1.  1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
on  October  7,  1998).  A  visa  will 
continue  to  be  required  for  non- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  hmits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  30, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC)  and  a  Memorandum  of 
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Understanding  dated  August  19, 1998. 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the  Philippines, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1999,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
I  products  and  silk  blend  and  other  vegetable 
fiber  apparel  in  the  following  categories, 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1999  and 
extending  through  December  31, 1999,  in 
txcess  of  the  following  levels  of  restraint: 


Category 


Levels  in  Group  I 

237 

S31/631  

333/334 


»5 

S36 

338/339 

340/640 

341/641  

,  342/642 

345 

347/348 

850 

I  351/651  

352/652 

359-C/659-C ' 

361  

^69-^2  
31  

433 

443 

445/446 

447 

61 1  


633 

634 

635 

B36 

638/639 

643 

645/646 

647/648 

649 

650 

iB59-H3 

847 

Group  II 

200-227.  300-326, 
332,  359-0«,  360, 
362,  363,  369-05. 
400-414,  434- 
438,  440,  442, 
444,  448,  459pt.», 
464,  469pt.',  600- 
607,  613-629, 
644,  659-08,  666, 
669-09,670-0"', 
831,833-838. 
840-846,850-858 
and859pt.  ^\  as  a 
group. 


Twelve-month  restraint 
limit 


1,933,471  dozen. 

6,261,190  dozen  pairs. 

302,881  dozen  of 
which  not  more  than 
43.482  dozen  shall 
be  in  Category  333. 

197,145  dozen. 

717,428  dozen. 

2,333,411  dozen. 

1,036,170  dozen. 

935,013  dozen. 

620,539  dozen. 

184,795  dozen. 

2.174.025  dozen. 

163,592  dozen. 

676,821  dozen. 

2,658,051  dozen. 

919,562  kilograms. 

2,066,437  numbers. 

468,409  kilograms. 

173,058  dozen  pairs. 

3,408  dozen. 

41,205  numbers. 

28,144  dozen. 

7,825  dozen. 

6,201 ,542  square  me- 
ters. 

39,984  dozen. 

496,097  dozen. 

357,334  dozen 

1,869,660  dozen. 

2,397,048  dozen. 

955,056  numbers. 

809,378  dozen. 

1,31 1,785  dozen. 

8,168,184  dozen. 

117,088  dozen. 

1,540,576  kilograms. 

1,021 ,835  dozen. 

193,226,490  square 
meters  equivalent. 


Category 

Twelve-month  restraint 
limit 

Sublevel  in  Group  II 
604 

2,190,816  kitograms. 

'Category  359-C:  only  HTS  numbers 
6103.42.2025.  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;    Category   659-C:    only    HTS 

6103.432020, 

6103.49.8038. 


numbers        6103.23.0055. 
6103.432025.    6103.492000. 


only     HTS     number 


6104.63.1020.  6104.63.1030.  6104.69.1000. 
6104.69.8014,  6114.30.3044.  6114.30.3054. 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

2  Category     369-S: 
6307.102005. 

3  Category  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

*  Category  359-0:  all  HTS  numbers  except 
6103.422025.  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.422010.  6203.42.2090.  6204,62.2010. 
6211.32.0010.  6211.32.0025.  6211.42.0010 
(Category  359-C);  and  6406.99.1550  (359pt.). 

5  Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-S); 

5601.10.1000,  560121.0090.  5701.90.1020. 
5701.902020.  5702.10.9020.  5702.39.2010. 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010.  5702.99.1090.  5705.00.2020 
and  6406.10.7700  (Category  369pt.). 

8  Category  459pt.:  ail  HTS  numbers  except 
6405.20.6030.  6405.20.6060.  640520.6090. 
6406.99.1505  and  6406.99.1560. 

^Category  469pt.:  all  HTS  numbers  except 
5601.29.0020.  5603.94.1010  and 

6406.10.9020. 

8  Category  659-0:  all  HTS  numbers  except 
6103.23.0055.  6103.43.2020.  6103.43.2025. 
6103.49.2000.  6103.49.8038.  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044.  6114.30.3054.  6203.43.2010, 
6203.432090.  6203.49.1010.  6203.49.1090. 
6204.63.1510.  6204.69.1010,  6210.10.9010, 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  659-C);  6502.00.9030, 
6504.00.9015,  6504.00.9060,  6505.90.5090, 
6505.90.6090,  6505.90.7090,  6505.90.8090 
(Category  659-H);  6406.99.1510  and 
6406.99.1540  (Category  659pt.). 

9  Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010, 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.102000,  5601.22.0090. 
5607.49.3000.  5607.50.4000  and 
6406.10.9040  (Category  669pt.). 

'0 Category  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020. 
4202.92.3031.  4202.92.9026  and 

6307.90.9907  (Category  670-L). 

'1  Category  859pt:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030. 
6212.10.9040.  6212.20.0030.  6212.30.0030. 
6212.90.0090,  6214.102000  and 

6214.90.0090. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC,  administrative  arrangements  notified  to 
the  Textiles  Monitoring  Body  and  a 
Memorandum  of  Understanding  dated 
August  19, 1998  between  the  Governments  of 
the  United  States  and  the  Republic  of  the" 
Philippines. 


Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  Dw^mber  1. 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Effective  on  January  1 .  1999,  a  visa  will  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30, 1998).  A  visa  will  continue  to 
be  required  for  non-integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
oftextile  Agreements. 
IFR  Doc.  98-32353  Filed  12-3-98;  8:45  am] 
BILUNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Filler  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

November  30. 1998. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wwrw.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the 
period  January  1,  1999  through 
December  31,  1999  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

Effective  on  January  1,  1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
on  October  7, 1998).  A  visa  will 
continue  to  be  required  for  non- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  limits.  The  limits  for  certain 
categories  have  been  reduced  for 
carryforward  applied  in  1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  30, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
following  levels  of  restraint: 


Category 


313 
314 
315 


333/833 

334  

335/835 
338/339 

340 

341/840 
347/348  , 

350 

352 

359pt. '  .. 

360 

361  

369pt.2.. 
410 


Twelve-month  limit 


433/434 

435 

442  

443 

444  

447/448 

604  

638/639 

640 

647 

648 

666 


2,156,440  square  me- 
ters. 
1,617,329  square  me- 
ters. 

3,892,107  square  me- 
ters. 
154,149  dozen. 

372,595  dozen. 

195,257  dozen. 

842,685  dozen. 

367,827  dozen. 

154,149  dozen. 

657,706  dozen. 

34,818  dozen. 

234.461  dozen. 

841,005  kilograms. 

2,173,391  numbers. 

1,448,928  numbers. 

381.423  kilograms. 

174,734  square  me- 
ters. 

9,106  dozen. 

9,525  dozen. 

11,724  dozen. 

85,101  numbers. 

40,118  numbers. 

23,513  dozen. 

1 .667,999  kilograms. 

783,169  dozen. 

107,712  dozen. 

102,546  dozen. 

77,532  dozen. 

156,155  kilograms. 


'  Category  359pt.:  all  HTS  numbers  except 
6406.99.1550. 

2  Category  369pt.:  all  HTS  numbers  except 
5601.10.1000.    5601.21.0090,    5701.90.1020 
5701.90.2020,    5702.10.9020, 
5702.49.1020,    5702.49.1080, 
5702.99.1010,     5702.99.1090, 
and  6406.10.7700. 


5702.39.2010, 
5702.59.1000, 
5705.00.2020 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  24, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Effective  on  January  1, 1999.  a  visa  will  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30,  1998).  A  visa  will  continue  to 
be  required  for  non-integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afeirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  98-32352  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fitier,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

November  30, 1998. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67837,  published  on 
December  30, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  30,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you 
Chairman,  Co 
of  Textile  Agi 
concerns  imp 
Bian-made  fit 
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I  issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
;  produced  or  manufactured  in  Taiwan  and 
'  exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998. 

Effective  on  December  8, 1998,  you  are 
[directed  to  adjust  the  current  limits  for  the 
i  following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Category 

Adjusted  twelve-month 
limit' 

Group  1 

200-224.  225/317/ 

618,894,181  square 

326.  226,  227. 

meters  equivalent. 

229,  300/301/ 

607,  313-315, 

360-363,  369-L/ 

670-L/8702. 

369-S3.  369- 

0*,  400-414, 

464-469,  600- 

606,611,613/ 

614/615/617. 

618,  619/620, 

621-624,  625/ 

626/627/628/ 

629,  665,  666.     . 

669-P5.  669- 

16.  669-0  ^ 

670-H8and 

670-09,  as  a 

group. 

Sublevels  in  Group  1 

363 

13,173,415  numbers. 

619/620 

15,134,873  square 

meters. 

625/626/627/628/629 

19,694,045  square 

meters. 

&ut>leveis  in  Group  II 

831  

439,068  dozen  pairs. 

836 

134,458  dozen. 

838^39 

1.002.524  dozen. 

845 

127.133  dozen. 

W7/34a 

1.535,616  dozen  of 

which  not  more  than 

1.309.866  dozen 

shall  be  in  Cat- 

egories 347-W/348- 

W'o. 

852/652 

3,256,767  dozen. 

433 

14,188  dozen. 

f35 

24,687  dozen. 

442 

41.761  dozen. 

443 

56.018  numbers. 

444 

86.383  numbers. 

631  

5.404,494  dozen  pairs. 

633/634/635 

1.771,888  dozen  of 

which  not  more  than 

1.035.357  dozen 

shall  be  In  Cat- 

egories 633/634  and 

not  more  than 

923,601  dozen  shall 

be  in  Category  635. 

638/639 

6,633.003  dozen. 

642 

839,380  dozen. 

Category 


647/648 


Within  Group  II  Sub- 
group 

342 

350/650 

351  

447/448 

636 

651  


Adjusted  twelve-month 
limit' 


5,456,952  dozen  of 
which  not  more  than 
5,193,775  dozen 
shall  be  In  Cat- 
egories 647-W/648- 
W". 


228,120  dozen. 
147,541  dozen. 
371,954  dozen. 
21,160  dozen. 
398,390  dozen. 
483,789  dozen. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1997. 

2  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000,  4202.12.8020, 
4202.12.8060,  4202.92.1500,  4202.92.3016. 
4202.92.6091  and  6307.90.9905;  Category 
670-L:  only  HTS  numbers  4202.12.8030, 
4202.12.8070.  4202.92.3020.  4202.92.3031. 
4202.92.9026  and  6307.90.9907. 

3  Category  369-S:  only  HTS  number 
6307.105005. 

*  Category  369-0:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.92.1500,  4202.92.3016,  4202.92.6091, 
6307.90.9905  (Category  369-L);  and 
6307.10.2005  (Category  369-S). 

5  Category  669-P:  only  HTS  numbers 
6305.32.0010,  6305.32.0020,  6305.33.0010, 
6305.33.0020  and  6305.39.0000. 

6  Category  669-T:  only  HTS  numt)ers 
6306.12.0000,  6306.19.0010  and 
6306.22.9030. 

^Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010. 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  6306.12.0000,  6306.19.0010  and 
6306.22.9030  (Category  669-T). 
^Category  670-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.8050. 

9  Category  670-O:  all  HTS  numbers  except 
4202.22.4030,  4202.22.8050  (Category  670- 
H);  4202.12.8030,  4202.12.8070, 
4202.92.3020,  4202.92.3031, ~^202.92.9026 
and  6307.90.9907  (Category  670-L). 

10  Category  347-W:  only  HTS  numbers 
6203.19.9020.  620322.3020. 
6203.42.4005.  6203.42.4010. 
6203.42.4025,  6203.42.4035, 
6203.42.4050,  6203.42.4060, 
6210.40.9033,    6211.20.1520, 


6203.19.1020, 
6203.22.3030, 
6203.42.4015, 
6203.42.4045, 
6203.49.8020, 
6211.20.3810 
34&-W:  only 
6204.19.8030, 
6204.29.4034, 
6204.62.4010, 
6204.62.4040, 
6204.62.4065, 
6210.50.9060, 


and    6211.32.0040;    Category 
HTS    numbers    6204.12.0030, 


6204.22.3040, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050. 
6204.69.6010. 
6211.20.1550. 


6211.42.0030  and  6217.90.9050. 


620422.3050, 
6204.62.4005. 
6204.62.4030, 
6204.62.4055, 
6204.69.9010, 
621120.6810. 


Category 


Adjusted  twelve-month 
limit' 


647-W:  only 
6203.23.0070. 
6203.43.2500, 
6203.43.4020, 
6203.49.1500, 
6203.492045. 
6210.40.5030, 

and 

HTS 

6204.292020, 
6204.632000. 
6204.63.3530, 
6204.69.2510, 
6204.692560, 
6210.50.5035, 


HTS  numbers 
6203.29.2030, 
6203.43.3500. 
6203.43.4030, 
6203.49.2015, 
6203.492060, 
6211.20.1525, 
6211.33.0030;  Category 
numbers  6204.23.0040, 
620429.2025, 
6204.63.3000, 
6204.63.3532, 
6204.692530, 
6204.69.6030, 
6211.20.1555, 


6211.43.0040 


and 


"Category 
6203.23.0060. 
6203.292035, 
6203.43.4010, 
6203.43.4040, 
6203.492030, 
6283.49.8030. 
6211.20.3820 
648-W:  only 
6204.23.0045, 
6204.29.4038, 
6204.63.3510, 
6204.63.3540. 
6204.692540. 
6204.69.9030. 
6211.20.6820. 
6217.90.9060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  98-32357  Filed  12-3-98;  8:45  am) 

BILLING  CODE  361IM)R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Unit  of  Quantity  Requirement  for 
Textile  and  Apparel  Products 
Prtxluced  or  Manufactured  in  Various 
Countries 

November  30,  1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  requiring  visa 

quantities  be  in  whole  numbers  only. 

EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  F.  Fennessy,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  United  States  Government  has 
notified  all  countries  with  visa 
arrangements  with  the  United  States  of 
the  requirement  to  issue  visas  in  whole 
numbers.  Shipments  of  textile  and 
apparel  products  subject  to  visa 
arrangements  are  charged  by  U.S. 
Customs  Service  using  whole  numbers 
only.  Quantities  stated  in  decimals  or 
fractions  will  not  be  accepted.  Shipment 
quantities  not  in  whole  units  must  be 
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reported  as  a  whole  number  on  the  visa, 
as  follows: 

1.  Shipments  of  less  than  a  single 
whole  unit  must  be  reported  as  "one" 
whole  unit; 

2.  Shipment  quantities  over  one  whole 
unit,  may  be  rounded  up  or  down  to  a 
whole  number.  Quantities  one-half  of  a 
whole  unit  or  higher  must  be  rounded 
up.  Shipment  quantities  of  less  than 
one-half  of  a  whole  unit  may  be 
rounded  down. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  require 
that  the  quantity  stated  on  the  visa  be 
listed  in  whole  numbers  only. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  30,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  and  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
the  United  States  Government  has  notified  all 
countries  with  visa  arrangements  with  the 
United  States  of  the  requirement  to  issue 
visas  in  whole  numbers. 

Effective  on  January  1, 1999.  you  are 
directed  to  require  that  shipment  quantities 
of  textile  and  apparel  products  entered  for 
consumption  or  withdrawn  firom  warehouse 
for  consimiption  into  the  United  States  (i.e., 
the  50  States,  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico)  be  stated 
on  the  visa  in  whole  numbers  only. 
Quantities  stated  in  decimals  or  fractions  will 
not  be  accepted.  Shipment  quantities  not  in 
whole  units  must  be  reported  as  a  whole 
number  on  the  visa,  as  follows: 

1.  Shipments  of  less  than  a  single  whole 
unit  must  be  reported  as  "one"  whole  unit; 

2.  Shipment  quantities  over  one  whole 
unit,  may  be  rounded  up  or  down  to  a  whole 
number.  Quantities  one-half  of  a  whole  unit 
or  higher  must  be  rounded  up.  Shipment 
quantities  of  less  than  one-half  of  a  whole 
unit  may  be  rounded  down. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  ^8-32356  Filed  12-3-98;  8:45  am] 

BILUNQ  CO0€  3610-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  Thursday,  December  17, 
1998,  9:30  a.m. 

LOCATION:  Room  410  B/C,  East  West 
Towers,  4330  East  West  Highway, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  public. 

MATTER  TO  BE  CONSIDERED:  Compliance 
Status  Report:  The  staff  will  brief  the 
Commission  on  the  status  of  various 
compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  1,  1998. 
Sadye  E.  Dunn, 
Secretary. 
(FR  Doc.  98-32428  Filed  12-2-98;  2:54  pm] 

BILUNG  CODE  6355-01-41 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  December  15, 
1998, 10:00  a.m. 

location:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED:  Methacrylic 
Acid:  The  staff  will  brief  the 
Commission  on  a  proposed  rule 
requiring  child-resiseant  packaging 
under  the  Poison  Prevention  Packaging 
Act  for  household  products  containing 
more  than  5  percent  methacrylic  acid  in 
a  single  package. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  1, 1998. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  98-32429  Filed  12-2-98;  2:54  pm) 

BILUNQ  CODE  63S6-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Finding  of  No  Significant  Impact  (FNSI) 
and  Final  Programmatic  Environmental 
Assessment  (PEA)  for  the  Army 
National  Guard  Pest  Management 
Program 

agency:  National  Guard  Bureau, 
Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  (40  CFR  Part  1500-1508); 
and  Army  Regulation  200-2,  the 
National  Guard  Bureau  (NGB)  gives 
notice  that  an  Environmental  Impact 
Statement  (EIS)  is  not  being  prepared  for 
adoption  of  an  Integrated  Pest 
Management  (IPM)  Program. 
DATES:  The  public  review  period  for  this 
FNSI  and  PEA  ends  on  January  4,  1999. 
ADDRESSES:  Copies  of  the  FNSI  and  PEA 
can  be  obtained  by  contacting  Ms. 
Pamela  Goodman,  National  Guard 
Bureau,  Office  of  Public  Affairs, 
Environmental  Branch,  4501  Ford 
Avenue,  Alexandria,  VA  22301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Pamela  Goodman  at  1-800-252- 
8959. 

SUPPLEMENTARY  INFORMATION:  A  PEA  has 
been  prepared  to  examine  the  potential 
environmental  impacts  associated  with 
this  determination.  The  EA  for  this 
Federal  action  indicates  that  the  project 
will  not  cause  significant  local,  regional, 
or  national  impacts  on  the  environment. 
As  a  result  of  these  findings,  the  NGB 
has  determined  that  the  preparation  and 
review  of  an  EIS  is  not  needed  for  this 
project.  Based  on  the  findings,  the  NGB 
has  reached  a  FNSI  with  regard  to  its 
determination  on  this  proposed  action. 
The  final  PEA  describes  and  analyzes 
the  proposed  action,  consisting  of  three 
action  alternatives,  and  the  no  action 
option.  The  alternatives  analyzed  were: 
(1)  mechanical,  cultural,  and  biological 
management  techniques;  (2)  chemical 
management  techniques;  (3)  an 
emphasis  on  nonchemical  techniques 
with  limited  chemical  management 
techniques  with  a  general  reduction  of 
toxic  chemical  used  by  50%;  and  (4)  no 
action.  All  alternatives  could  have  been 
implemented  in  full  compliance  with 
applicable  state  and  Federal  laws  and 
regulations.  Alternative  number  3  was 
selected  for  implementation. 

The  NGB  provided  a  30-day  public 
comment  period  on  the  draft  PEA.  The 
draft  PEA  was  also  forwarded  to  the 
Environmental  Protection  Agency,  the 
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CEQ,  and  several  other  Federal  and  state 
agencies,  as  well  as  several  national 
environmental  groups  for  review  and 
comment.  The  final  PEA  was  refined 
based  upon  the  comments  received. 
Analysis  and  response  to  the  comments 
received  have  also  been  incorporated 
into  the  FNSI.  The  NGB  has  found  the 
PEA  adequate  for  its  decision  to  adopt 
the  IPM  program  and  has  issued  its 
FNSI. 

Copies  of  the  FNSI,  executive 
summary  of  the  final  PEA,  and/or  the 
complete  PEA  will  be  mailed  to 
individuals  who  participate  in  the  Draft 
PEA  review  process.  Copies  will  also  be 
sent  to  select  Federal  and  state  agencies. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  be  request. 

Dated:  December  1. 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(I.LaE). 
|FR  Doc.  98-32320  Filed  12-3-98;  8:45  am] 

BIUUNQ  CODE  3710-Oe-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92^63,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Los  Alamos  National  Laboratory. 
DATES:  Wednesday,  December  16, 1998: 
6:00  p.m.-9:00  p.m.,  6:30  p.m.  to  7:00 
p.m.  (public  comment  session). 
ADDRESSES:  Holiday  Inn,  1005  Paseo  de 
Pueblo  Sur,  Taos,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  DuBois,  Northern  New  Mexico 
Citizens'  Advisory  Board,  Los  Alamos 
National  Laboratory,  528  35th  Street, 
Los  Alamos,  New  Mexico  87544,  (505) 
685-5048. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:00  p.m.— Call  to  Order  by  DOE 
6:00  p.m. — Welcome  by  Chair,  Roll  Call, 
Approval  of  Agenda  and  Minutes 


6:30  p.m. — Public  Comments 
7:00  p.m.— Break 
7:15  p.m. — Board  Business 
9:00  p.m. — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  public  may  file 
written  statements  with  the  Committee, 
either  before  or  after  the  meeting.  A 
sign-up  sheet  will  also  be  available  at 
the  door  of  the  meeting  room  to  indicate 
a  request  to  address  the  Board. 
Individuals  who  wish  to  make  oral 
presentations,  other  than  during  the 
public  comment  period,  should  contact 
Ms.  Ann  DuBois  at  (505)  665-5048  five 
(5)  business  days  prior  to  the  meeting  to 
request  that  the  Board  consider  the  item 
for  inclusion  at  this  or  a  future  meeting. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms.  M.J. 
Byrne,  Deputy  Designated  Federal 
Officer,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 

Issued  at  Washington,  DC  on  December  1, 
1998. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  98-32309  Filed  12-3-98;  8:45  am] 

BOXING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
Name:  National  Petroleum  Council 

(NPC) 
Date  and  Time.- Tuesday,  December  15, 

1998,  9  am 
Place:  The  Madison  Hotel,  DoUey 

Madison  Ballroom,  15th  &  M 

Streets,  NW,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  D.  Biggersta^,  U.S.  Department 


of  Energy,  Office  of  Fossil  Energy  (FE- 
5),  Washington,  D.C.  20585.  Telephone: 
202/586-3867. 

SUPPLEMENTARY  INFORMATION: 

Purpose:  To  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry. 

Tentative  Agenda 

— Call  to  order  and  introductory 
remarks  by  Joe  B.  Foster,  Chair  of  the 
NPC. 

— Remarks  by  the  Honorable  Bill 
Richardson,  Secretary  of  Energy. 

— Consideration  of  the  proposed  final 
report  of  the  NPC  Committee  on 
Product  Supply. 

— Administrative  matters. 

— Discussion  of  any  other  business 
properly  brought  before  the  NPC. 

— PubUc  comment  (10-minute  rule). 

— Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  Council  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  Usted  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  certain 
programmatic  issues  which  had  to  be 
resolved  prior  to  pubUcation  in  the 
Federal  Register.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the 
Thanksgiving  holiday. 

Transcripts:  Available  for  public 
review  and  copying  at  the  PubUc 
Reading  Room,  Room  IE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C,  between  9:00 
AM  and  4:00  PM,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C,  on  December  1, 
1998. 

Rachel  M.  Samuel, 

Deputy  Committee  Advisory  Management 
Officer. 

[FR  Doc.  98-32310  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-88-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanlcet 
Authorization 

November  30, 1998. 

Take  notice  that  on  November  23, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492.  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP99-88-000 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  certain 
miscellaneous  tap  with  appurtenances, 
and  the  service  rendered  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  abandon  24 
miscellaneous  taps,  with  associated 
appurtenances  and  the  related  natural 
gas  service  rendered  by  means  of  such 
facilities.  The  facilities  are  located  in 
New  Mexico.  These  facilities  were 
required  by  El  Paso  to  facilitate, 
generally,  the  delivery  and/or 
measurement  and  sale  of  natural  gas 
fi-om  its  interstate  transmission  pipeline 
system  to  PNM  Gas  Service,  a  division 
of  Public  Service  Company  of  New 
Mexico,  for  resale.  El  Paso  states  that  the 
abandonments  will  not  result  in  or 
cause  any  interruption,  reduction  or 
termination  of  natural  gas  service 
presently  rendered  by  El  Paso  to  any  of 
its  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32232  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-85-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

November  30, 1998. 

Take  notice  that  on  November  23, 
1998.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  in  Docket  No.  CP99-85-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  certain 
facilities  in  Venango  County, 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  abandon 
approximately  5,822  feet  of  6-inch  steel 
pipeline,  known  as  Line  N-M31,  located 
in  Venango  County,  Pennsylvania, 
because  of  its  age  and  deteriorated 
condition.  Nadonal  Fuel  also  proposes 
to  abandon  in  its  entirety  Station  T-No. 
2261,  a  regulator  station,  located  on 
Line  N-M31,  which  was  used  to  reduce 
the  pressure  of  Line  N-M31  to  60  psig. 
National  Fuel  states  that  the 
abandonment  will  not  have  an  effect  on 
its  existing  services  because  National 
Fuel's  existing  parallel  Line  N-M43  has 
sufficient  capacity  to  maintain  current 
delivery  volumes  and  will  provide  more 
reliable  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  21,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  modon  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
.  hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  ouTi  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32231  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-28-000,  et  al.] 

SEI  Wisconsin,  L.L.C.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  27, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  SEI  Wisconsin,  L.L.C. 

[Docket  No.  EG99-28-000J 

Take  notice  that  on  November  20, 
1998,  SEI  Wisconsin,  L.L.C.  (SEI 
Wisconsin),  900  Ashwood  Parkway, 
Suite  500,  Atlanta,  Georgia  30338-4780, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

SEI  Wisconsin  is  a  Delaware  limited 
liability  company  that  intends  to 
construct,  own,  and  operate  a  340  MW 
generation  facility  located  in  the  Town 
of  Neenah,  Wisconsin.  SEI  Wisconsin  is 
engaged  directly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  December  10,  1998,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of 
Commission 
of  comment! 
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2.  Golden  Vi 


3.  Western  I 
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unission's 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  concerning  the 
adequacy  or  accuracy  of  the  application. 

2.  Golden  Valley  Power  Company 

[Docket  No.  ER98-^334-O00] 

Take  notice  that  on  November  23, 
1998,  Golden  Valley  Power  Company 
(Golden),  tendered  for  filing  an 
amendment  to  its  petition  filed  on 
August  24, 1998,  in  the  above- 
referenced  docket  in  response  to  FERC 
staff  request  issued  September  17, 1998. 
Comment  date;  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER98-4401-0001 

Take  notice  that  on  November  23, 
1998,  Western  Resources,  Inc.,  tendered 
for  filing  an  amendment  to  its  Electric 
Power  Supply  Agreement  filed  on 
August  28, 1998,  in  response  to 
deficiency  letter  issued  on  November 
26, 1998. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER99-324-0001 

Take  notice  that  on  November  23, 
1998,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  amendment  in  the  above- 
referenced  proceeding.  The  amendment 
contains  a  revised  Attachment  1,  to  the 
service  specifications  contained  in  the 
transmission  service  agreement 
tendered  in  this  proceeding  on  October 
26,  1998. 

Wisconsin  Electric  renews  its  original 
requested  effective  date  of  sixty  days 
after  the  original  tender  date. 

Copies  of  the  fiUng  have  been  served 
on  Wisconsin  Electric  Power  Marketing, 
the  Michigan  Public  Service 
Conmiission,  and  the  PubUc  Service 
Commission  of  Wisconsin. 

Comment  dais:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

IDocket  No.  ER99-659-0001 

Take  notice  that  on  November  23, 
1998,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  service 
agreement  establishing  Niagara  Mohawk 
^ergy  Marketing  (NMEM),  as  a 
customer  under  ComEd's  FERC  Electric 
Market  Based-Rate  Schedule  for  power 
sales. 

ComEd  requests  an  effective  date  of 
November  19, 1998,  for  the  service 
agreement,  and  accordingly,  seeks 


waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
NMEM  and  the  Illinois  Commerce 
Commission. 

Comment  date;  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER99-660-0001 

Take  notice  that  on  November  23, 
1998,  Orange  and  Rockland  Utilities, 
Inc.  (Orange  and  Rockland),  tendered 
for  filing  a  Service  Agreement  between 
Orange  and  Rockland  and  West  Penn 
Power  d.b.a.  Allegheny  Energy 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9,  1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
October  28, 1998,  for  the  Service 
Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company)  (Wisconsin) 

[Docket  No.  ER99-661-0001 

Take  notice  that  on  November  23, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
New  Century  Energies. 

NSP  requests  that  the  Conunission 
accept  both  the  agreements  effective 
October  29, 1998,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER99-662-0001 

Take  notice  that  on  November  23, 
1998,  Northern  States  Power  Company 
(Miimesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 


tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
Ameren  Services  Company. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
November  12.  1998,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  December  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PPJkL,  Inc. 

[Docket  No.  ER99-663-000J 

Take  notice  that  on  November  23, 
1998,  PP&L,  Inc.  (PP4L),  tendered  for 
filing  a  Service  Agreement  dated 
November  9, 1998,  with  H.Q.  Energy 
Services  (U.S.)  Inc.  (HQ).  under  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Volume  No.  5.  The 
Service  Agreement  adds  HQ  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  23, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  HQ  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

[Docket  No.  ER99-664-0001 

Take  notice  that  on  November  23. 
1998,  Western  Resources,  Inc.,  tendered 
for  fifing  agreements  between  Western 
Resources  and  Engage  Energy  US,  L.P. 
Western  Resources  states  that  the 
pu?pose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  market-based  power 
sales  tariff  on  file  with  the  Commission. 

The  agreement  is  proposed  to  become 
effective  October  23, 1998. 

Copies  of  the  filing  were  served  upon 
Engage  Energy  US,  L.P.,  and  the  Kansas 
Corporation  Commission. 

Comment  date:  December  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pittsfield  Generating  Company,  L.P. 

[Docket  No.  ER99-665-0001 

Take  notice  that  on  November  23, 
1998,  Pittsfield  Generating  Company, 
L.P.,  tendered  for  filing  Power  Sales 
Agreements  associated  with  service 
under  its  Rate  Schedule  FERC  No.  1  as 
required  by  the  Commission  in  Pittsfield 
Generating  Co.,  L.P.,  85  FERC  1 61,147 
(1998). 
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Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  EME  Homer  Qty,  LJ». 

[Docket  No.  ER99-666-0001 

Take  notice  that  on  November  23, 
1998.  EME  Homer  City,  L.P.  (EMEHC), 
tendered  for  filing  an  application 
requesting  acceptance  of  its  proposed 
Market-Based  Rates  Tariff,  waiver  of 
certain  regulations  and  blanket 
approvals.  The  proposed  tariff  would 
authorize  EMEHC  to  engage  in  the 
wholesale  sales  of  electric  capacity, 
energy,  and  certain  ancillary  services  to 
eUgible  customers  at  market-based  rates. 

Comment  date:  December  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consumers  Energy  Company 

[Docket  No.  ER99-667-000J 

Take  notice  that  on  November  23, 
1998,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  a  fully 
executed  Grand  Traverse 
Interconnection  Facilities  Agreement 
between  Consumers,  Wolverine  Power 
Supply  Cooperative,  Inc.,  and  the  Light 
and  Power  Department  of  Traverse  City 
(Agreement).  Consumers  requested  that 
the  Agreement  be  allowed  to  become 
effective  in  accordance  with  its  terms, 
on  the  first  day  of  the  month  following 
its  acceptance  for  filing.  The  Agreement 
is  to  replace  and  supersede  Consumers 
Rate  Schedule  FERC  No.  78,  which  is  to 
terminate  when  the  Agreement  takes 
effect. 

Copies  of  the  filing  were  served  by 
Consumers  upon  the  other  two  parties 
to  the  Agreement  and  upon  the 
Michigan  Public  Service  Commission. 

Comment  date:  December  11,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Electric  Transmission,  a 
Division  of  Duke  Energy  Corporation 

[Docket  No.  ER99-668-0001 

Take  notice  that  on  November  23, 
1998,  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation 
(Duke),  tendered  for  filing  a  Non-Firm 
Transmission  Service  Agreement  and  a 
Firm  Transmission  Service  Agreement 
between  Duke  and  DTE  Energy  Trading, 
Inc.,  dated  as  of  October  7,  1998.  and 
October  20,  1998,  respectively. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  SEI  Wisconsin,  L.L.C. 

(Docket  No.  ER99-669-000] 

Take  notice  that  on  November  20, 
1998.  SEI  Wisconsin,  L.L.C.  (SEI 


Wisconsin),  tendered  for  filing  an 
application  requesting  acceptance  of  its 
proposed  Market  Rate  Tariff,  waiver  of 
certain  regulations,  and  blanket 
approvals.  The  proposed  tariff  would 
authorize  SEI  Wisconsin  to  engage  in 
wholesale  sales  of  capacity  and  energy 
to  eligible  customers  at  market  rates. 

Comment  date:  December  10,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-670-000I 

Take  notice  that  on  November  23, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Great  Bay  Power  Corporation  under  its 
FERC  Electric  Tariff  No.  5.  The  tariff 
provides  for  the  sale  by  Central  Vermont 
of  power,  energy,  and/or  resold 
transmission  capacity  at  or  below 
Central  Vermont's  fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  November  27,  1998. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Illinois  Power  Company 

(Docket  No.  ER99-671-0001 

Take  notice  that  on  November  23, 
1998,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Associated  Electric 
Cooperative,  Inc.,  will  take  service 
under  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1,  1998. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  ER9&-672-000] 

Take  notice  that  on  November  23, 
1998,  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 
(LG&E/KU).  tendered  for  filing  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  LG&E/KU  and  Ameren 
Services  Company. 

Comment  date:  December  11. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER99-673-000] 

Take  notice  that  on  November  23, 
1998,  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 
(LG&E/KU),  tendered  for  filing  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  LG&E/KU  and 
Southwestern  Public  Service  Company. 

Comment  date:  December  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER99-6  74-000) 

Take  notice  that  on  November  23, 
1998,  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 
(LG&E/KU),  tendered  for  filing  an 
executed  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
between  LG&E/KU  and  Ameren  Services 
Company. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Boston  Edison  Company 

[Docket  No.  ER99-675-0001 

Take  notice  that  on  November  23, 
1998,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  Montaup 
Electric  Company  (Montaup).  The 
Standstill  Agreement  extends  through 
March  29, 1999,  the  time  in  which 
Montaup  may  institute  a  legal  challenge 
to  the  1996  true-up  bill  under  Boston 
Edison's  FERC  Rate  Schedule  No.  69. 
governing  sales  to  Montaup  from  the 
Pilgrim  Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  November  28,  1998. 

Comment  date:  December  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Alliant  Services  Company 

[Docket  No.  ER99-676-000] 

Take  notice  that  on  November  23. 
1998,  Alliant  Services  Company 
tendered  for  filing  two  executed  Service 
Agreements  for  long-term  firm  point-to- 
point  transmission  service  with 
Madison  Gas  and  Electric  Company. 

Alliant  Services  Company  requests  an 
effective  date  of  March  1, 1999,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 


Department  o 
Public  Servic 
Wisconsin. 

Comment  c 
accordance  w 
at  the  end  of  I 

23.  Illinois  P( 

[Docket  No.  ER 
Take  notice 
1998,  Illinois 
Power),  500  S 
Illinois  62526 
amendment  t 
transmission 
Olin  Brass  an 
taking  transm 
our  open  acce 
agreements  ai 
Service  Agret 
tariff. 

Illinois  Pov 
effective  date 
November  1 , 
Comment  c 
accordance  w 
at  the  end  of  1 

24.  ERI  Enter 

(Docket  No.  ER 
Take  notict 
1998,  ERI  Ent 
(Enterprises), 
pursuant  to  S 
Commission'i 
35.15,  a  notic 
Rate  Scheduli 
October  22. 1 
Enterprises  st 
customers. 

Comment  c 
accordance  w 
at  the  end  of  1 


[Docket  No.  ER 
Take  notice 
1998,  Equitah 
for  filing  purs 
the  Commissi 
3S.16,  anotic 
ownership  or 
Equitable  Ene 
and  makes  its 
No.  1,  hereto! 
Energy  Reguli 
Enterprises,  L 
1998. 

Comment  c 
accordance  w 
at  the  end  of  1 

26.  MDU  Resi 

[Docket  No.  ES 
Take  notice 
1998,  MDU  R 
(Applicant),  f 
the  Federal  Ei 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Notices 


67059 


r 11, 1998.  in 
Paragraph  E 


Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Illinois  Power  Company 

[Docket  No.  ER99-677-0001 

Take  notice  that  on  November  23, 
1998,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  an 
eimendment  to  the  existing  firm 
transmission  agreements  under  which 
Olin  Brass  and  Winchester,  Inc.,  is 
taking  transmission  service  pursuant  to 
our  open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  for  the  amendment  of 
November  1, 1998. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  ERI  Enterprises,  L.L.C 

(Docket  No.  ER9»-€81-000l 

Take  notice  that  on  November  23, 
1998,  ERI  Enterprises,  L.L.C. 
(Enterprises),  tendered  for  filing 
pursuant  to  Section  35.15  of  the 
Commission's  Regulations,  18  CFR 

33.15,  a  notice  canceling  Enterprises' 
Rate  Schedule  FERC  No.  1,  effective 
October  22, 1998.  In  its  notice. 
Enterprises  states  that  it  has  no 
customers. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Equitable  Energy,  LLC 

[Docket  No.  ER99-682-000] 

Take  notice  that  on  November  23, 
1998,  Equitable  Energy,  LLC  tendered 
for  filing  pursuant  to  Section  35.16  of 
the  Commission's  Regulations,  18  CFR 

33.16,  a  notice  of  succession  in 
ownership  or  operation.  In  its  notice. 
Equitable  Energy,  LLC  adopts,  ratifies, 
and  makes  its  own.  Rate  Schedule  FERC 
No.  1,  heretofore  filed  with  the  Federal 
Energy  Regulatory  Commission  by  ERI 
Enterprises,  L.L.C.,  efi'ective  October  22, 
1998. 

Comment  date:  December  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  MDU  Resources  Group,  Inc. 

[Docket  No.  ES99-10-0001 

Take  notice  that  on  November  13, 
1998,  MDU  Resources  Group,  Inc. 
(Applicant),  filed  an  application  v«dth 
thp  Federal  Energy  Regulatory 


Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act  (Act),  seeking  an 
authorization  to  incur  up  to  $75,000,000 
of  short-term  indebtedness  during  the 
period  commencing  January  1,  1999  and 
ending  December  31,  2000. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  South  Carolina  Gas  &  Electric  Company 

(Docket  No.  ES99-1 2-000] 

Take  notice  that  on  November  20. 
1998,  South  Carolina  Gas  &  Electric  Co. 
(Applicant),  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act  (Act),  seeking  an 
authorization  to  incur  up  to 
$250,000,000  of  short-term  indebtedness 
during  the  period  commencing  January 
1, 1999  and  ending  December  31,  2000. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Department  of  Energy — Bonneville 
Power  Corporation 

[Docket  No.  NJ97-7-001] 

Take  notice  that  on  October  23, 1998, 
Department  of  Energy — Bonneville 
Power  Corporation  (Bonneville), 
tendered  for  filing  revised  standards  of 
conduct  in  response  to  the 
Commission's  September  18, 1998 
Order,  (84  FERC  ]  61,257  (1998)). 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32230  Filed  12-3-98;  8:45  ar.-) 
BiuiNQ  cooe  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Accepting  Application  for  Filing 
and  Requesting  Interventions  and 
Protests 

Nov§mber  30. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  696-010. 

c.  Date  Filed:  October  27, 1998. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  American  Fork 
Hydroelectric  Project. 

f.  Location:  On  American  Fork  Creek, 
near  the  City  of  American  Fork,  Utah 
County,  Utah.  The  project  affects  about 
28.q  acres  of  federal  lands  within  the 
Uinta  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Michael  B. 
Burke,  Project  Manager,  PacifiCorp,  825 
NE  Multnomah,  Suite  1500,  Portland, 
OR  97323,  (503)  813-6656. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Gaylord  W.  Hoisington,  E-mail  address 
Gaylord.Hoisington@FERC.FED.US,  or 
telephone  (202)  219-2756. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  fttjm  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rales  of  Practice 
and  Procedure  require  all  interveners 
filiifg  documents  with  the  Commission 
to  SQrve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimients  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
envirormiental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
faciUties:  (1)  a  29-foot-long,  9-inch  wide, 
and  4.5-foot-high  reinforced  concrete 
diversion  dam;  (2)  a  6-foot-wide,  6-foot- 
long  intake;  (3)  a  6-foot-long,  6-foot- 
wide  manually  operated  sluice  gate;  (4) 
a  2-foot-long,  2-foot-wide  manually 
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operated  upstream  sluice  gate;  (5)  A  28- 
inch-diameter  welded  steel  pipe 
flowline  approximately  11,666  feet  long 
that  transitions  into  a  33-inch-diameter, 
253-foot-long  riveted  steel  penstock  that 
transitions  into  a  20-inch-diameter,  61- 
foot-long  riveted  steel  penstock;  (6)  an 
approximately  2,700-square  foot  brick 
powerhouse  containing  one  turbine 
generator  unit  with  a  rated  capacity  of 
1,050  kilowatts;  and  (7)  other 
appurtenances. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  web 
at  www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl,  El. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  hi  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  .furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 


number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
David  P.  Boergers. 
Secretary. 
[FR  Doc.  98-32233  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  with  the 
Commission 

November  30, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  pubfic 
inspection. 

a.  Type  of  Application:  Amendment 
of  License  for  the  Non-Project  Use  of 
Project  Lands  and  Waters,  the 
Construction  and  Operation  of  a  Raw 
Water  hitake  and  Pumping  Station 
Located  on  the  Shoreline  of  Lay 
Reservoir. 

b.  Project  No:  2146-083. 

c.  Date  Filed:  November  17,  1998. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Coosa  River 
Project. 

f.  Location:  Talladega  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jim  Crew, 
Alabama  Power  Company.  P.O.  Box 
2641,  Birmingham.  AL  35291.  (205) 
257^265. 

i.  FERC  Contact:  Jim  Haimes.  (202) 
219-2780. 

j.  Comment  Date:  January  8.  1999. 

k.  Description  of  Project:  The  licensee 
proposes  to  lease  2.7  acres  of  land  on 
the  eastern  shoreline  of  Lay  Reservoir 
(Coosa  River)  downstream  of  the 
confluence  with  Cedar  Creek  to  the 
Utilities  Board,  City  of  Sylacauga. 
Alabama  for  the  construction  and 
operation  of  a  raw  water  intake  and 
pumping  station  with  the  capacity  to 
withdraw  30  million  gallons  per  day  for 
municipal  water  supply.  The  proposed 
facilities  would  be  developed  on  a 
vacant  parcel  at  the  intersection  of 


Cedar  Creek  Circle  and  Edwards  Drive, 
adjacent  to  a  residential  subdivision. 
Project  facilities  would  include  a  48- 
inch-diameter.  buried,  intake  pipe  that 
extends  approximately  1,320  feet  into 
the  reservoir.  Installation  of  this  intake 
line  would  require  dredging 
approximately  1.900  cubic  yards  of  river 
bottom  sih  and  sand,  which  would  be 
disposed  of  at  an  offsite,  upland 
location.  The  intake  opening  would  be 
screened  to  minimize  the  entrainment 
and  impingement  of  fish. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  C.F.R.  sections  385.210, 
.211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST"  OR 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington,  DC  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments— The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
from  the  applicant.  The  application  may 
be  viewed  on  the  web  site  at 
wfww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.)  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  the  Commission  will 
presume  that  the  agency  has  none.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the 
representativ 
David  P.  Boer; 

Secretary. 
[FR  Doc.  98-3; 
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be  sent  to  the  applicant's 
representatives. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32234  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  SriT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
intervene,  Protests,  and  Scoping 
Comments 

November  30, 1998. 

I  Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  P-2722-008. 

c.  Dated  filed:  August  21, 1998. 
I  d.  Applicant:  PacifiCorp. 

B.  Name  of  Project:  Pioneer 
Hydroelectric  Project. 

f.  Location:  On  the  Ogden  River  in 
Weber  County,  Utah.  The  project 
doesn't  affect  federal  lands. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Randy  Landolt, 
Director,  Hydro  resources,  PacifiCorp, 
920  SW  Sixth  Avenue,  Portland,  Oregon 
97204,  (503)  464-5339. 

i.  FERC  Contact:  Any  questions  on 
this  notice  can  be  addressed  to  Carl  J. 
Keller,  E-mail  address 
carl.keller@ferc.fed.us,  or  telephone 
(202) 219-2831. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  and  scoping 
comments:  60  days  from  the  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  that  document  on 
that  resource  agency. 


k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Brief  Description  of  Project:  The 
existing  project  consists  of:  (1)  The 
existing  intake  structure;  (2)  a  75-inch 
diameter,  5.5-mile-long  flowline;  (3)  a 
27-foot-high  by  28-foot-diameter  surge 
tank;  (4)  a  6- foot-diameter,  4,000-foot- 
long  steel  penstock;  (5)  a  brick 
powerhouse  with  two  generating  units 
with  a  total  installed  capacity  of  5.0 
megawatts;  (6)  a  3,000-foot-long,  tailrace 
canal;  (6)  an  11, 000- foot-long,  66-kV 
transmission  line;  and  (7)  appurtenant 
facilities. 

m.  Location  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
wrwrw.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Scoping:  The  Commission  intends 
to  prepare  an  Environmental 
Assessment  (EA)  for  the  project  in 
accordance  with  the  National 
Environmental  PoUcy  Act.  In  the  EA,  we 
will  consider  reasonable  alternatives  to 
the  project  as  proposed  by  PacifiCorp, 
and  analyze  both  site-specific  and 
cumulative  environmental  impacts  of 
the  project,  as  well  as,  economic  and 
engineering  impacts. 

The  draft  EA  wrill  be  issued  and 
circulated  to  those  on  the  mailing  Ust 
for  this  project.  All  comments  filed  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staffs  conclusions  and 
recommendations  presented  in  the  final 
EA  will  then  be  presented  to  the 
Commission  to  assist  in  making  a 
licensing  decision. 

We  are  asking  agencies,  Indian  tribes, 
non-governmental  organizations,  and 
individuals  to  help  us  identify  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA,  and  to  provide  us 
with  information  that  may  be  useful  in 
preparing  the  EA. 

To  help  focus  comments  on  the 
environmental  issues,  a  scoping 
dociunent  outlining  subject  areas  to  be 
addressed  in  the  EA  will  soon  be  mailed 
to  those  on  the  mailing  list  for  the 
project.  Those  not  on  the  mailing  list 
may  request  a  copy  of  the  scoping 
docimient  from  the  project  coordinato.- 
(see  item  1).  A  copy  of  the  scoping 


dociunent  may  also  be  viewed  on  the 
web.' 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  wrill  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  now 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title"PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
fortii  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  l8  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conynission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32235  Filed  12-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5497-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  16, 1998  Through 
November  20,  1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (62  FR  17856). 

Draft  EISs 

ERP  No.  [>-DOE-L09813-ID  Rating 
EC2,  Advanced  Mixed  Waste  Treatment 
Project,  Construction  and  Operation, 
Site  Selection,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL),  Eastern  Snake  River 
Plain,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that  the  draft 
EIS  does  not  mention  the  cumulative 
impacts  of  present  and  reasonably 
foreseeable  action  caused  by  such 
pending  project  proposals. 

ERP  No.  D-UAF-Gl  J  034-NM  Rating 
LO.  University  of  New  Mexico  (UNM), 
Construction  of  the  Enchanted  Skies 
Park  and  Observatory  on  Horace  Mesa 
near  Grants,  Cibola  County,  NM. 

Summary:  EPA  had  no  objection  to 
the  selection  of  the  agency's  selected 
plan  of  action. 

ERP  No.  D-UAF-Jl  1015-ND  Rating 
EC2,  Minuteman  ID  Missile  System 
Dismantlement,  Intercontinental 
Ballistic  Missile  (ICBM)  Laimch 
Facilities  (LFs)  and  Missile  Alert 
Facilities  (MAFs),  Deployment  Areas, 
Grand  Forks  Air  Forces  Base,  ND. 

Summary:  EPA  expressed 
environmental  concerns  and  offered 
several  recommendations  to  protect 
ground  water  during  and  after 
demolition.  There  may  also  be 
opportunities  to  create  wetlands  when 
the  sewage  lagoons  are 
decommissioned. 

ERP  No.  D-USA-KIWQO-AZ  Rating 
LOl,  Fort  Huachuca  Real  Property 
Master  Plaiming,  Approval  of  Land  Use 
and  Real  Estate  Investment  Strategies, 
Cochise  County,  AZ. 

Summary:  EPA  expressed  a  lack 
objection  to  the  proposed  project. 

ERP  No.  D-USN-Kn089-HI  Rating 
E02,  Pacific  Missile  Range  Facility 


Enhanced  Capabilities,  To 
Accommodate  Theater  Ballistic  Missile 
Defense  (TBMD)  Training  &  Testing  and 
Theater  Missile  Defense  (TMD)  Testing, 
NPDES  Permit,  several  counties,  HI. 

Summary:  EPA  expressed  objections 
due  to  insufficient  information  and 
analysis  of  biological  resource  issues. 
The  proposed  action  may  significantly 
impact  entire  breeding  populations  of 
sea  and  shore  birds  on  Johnston  Atoll 
(East,  North,  Sand,  and  Johnston 
Islands),  however,  no  impacts  or 
mitigation  have  been  described. 

ERP  No.  D-USN-Kl  1 093-HI  Rating 
EC2,  Barbers  Point  Naval  Air  Station, 
Disposal  and  Reuse  of  Land  Facilities, 
HI. 

Summary:  EPA  expressed 
environmental  concerns  that 
contamination  of  an  underground 
source  of  drinking  water  has  not  been 
sufficiently  described,  that  the  possible 
impacts  of  changes  in  airport  use  has 
not  been  sufficiently  developed  in  the 
analysis,  and  that  the  DEIS  does  not 
fully  develop  relevant,  reasonable 
mitigation  that  could  help  to  improve 
reuse  plans  for  the  protection  of  human 
health  and  the  environment. 

ERP  No.  DR-USN-Kl  1078-00  Rating 
EC2,  Marianas  Islands  Military  Training, 
Implementation,  Continue  Use  of  DOD- 
Controlled  Lands,  Proposed  sites  Tinian 
Military  Lease  Area,  Guam  Active 
Military  Bases  and  Farallon  de  Medina 
(FDM)  a  Navy-Leased  Island,  HI. 

Summary:  EPA  raised  concerns  on 
rating  biological  resources  and 
hazardous  materials.  EPA  requested  that 
the  final  contain  a  full  analysis  of  the 
reasonable  alternative  identified  in  the 
document. 

Final  EISs 

ERP  No.  F-USN-K11082-CA  San 
Diego  Naval  Training  Center  (NTC) 
Disposal  and  Reuse  of  Certain  Real 
Properties,  Implementation,  Qty  of  San 
Diego,  San  Diego  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-USN-K11084-CA  Miramar 
Naval  Air  Station  Realignment  of  E-2 
Aircraft  Squadrons,  Three  Installations 
are  consider:  Point  Muga  Naval  Air 
Weapons  Station,  Lemoore  Naval  Air 
Station  and  El  Centro,  Ventura,  Fresno, 
King  and  Imperial  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the  final 
EIS  did  not  include  a  sufficient  analysis 
of  a  no  action  alternative. 

ERP  No.  FA-USA-All072-€0  Theater 
Missile  Defense  (TMD)  Extended  Test 
Range  (ETR)  Project,  Eglin  Gulf  Test 
Range  to  Conduct  (TMD)  Testing  or 


Training  Activities,  Santa  Rosa  Island 
and  Cape  San  Bias,  FL. 

Summary:  EPA  had  no  objection  to 
the  proposed  project  provided  that 
monitoring  remains  in  effect. 

Other 

ERP  No.  LD-USN-Kn091-NV  Rating 
EC2,  Fallon  Naval  Air  Station,  Renewal 
of  the  B-20  Land  Withdrawal,  City  of 
Fallon,  Churchill  County,  NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
cultural  resources,  public  health  and 
safety,  and  transportation. 

Dated:  December  1, 1998. 
Wiliiam  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  98-32346  Filed  12-3-98;  8:45  am) 

BtLUNQ  COOC  6S«>-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6497-4) 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) . 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  23,  1998 
Through  November  28, 1998  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  980481.  Final  EIS,  FTA,  FL, 
Central  Florida  Light  Rail  Transit 
System  Transportation  Improvement 
to  the  North/South  Corridor  Project. 
Locally  Preferred  Ahemative  (LPA) 
and  Minimum  Operable  Segment 
(MOS),  Orange  and  Seminole 
Counties,  FL,  Due:  January  04,  1999, 
Contact:  J.  Anthony  Dittmeier  (404) 
562-3512. 
EIS  No.  980482,  Final  EIS,  ELM,  AZ. 
Hualapai  Mountain  Land  Exchange/ 
Plan  Amendment,  Implementation, 
Kingman  and  Dutch  Flat,  Mohave 
County,  AZ,  Due:  January  04,  1999, 
Contact:  Don  McClure  (520)  692- 
4400. 
EIS  No.  980483,  Draft  EIS.  AFS,  ID,  WY. 
Targhee  National  Forest  Open  Road 
and  Open  Motorized  Trail  Analysis, 
To  Implement  a  new  Travel  Plan, 
several  counties,  ID  and  Lincoln  and 
Teton  Counties,  WY,  Due:  February 
01, 1999,  Contact:  Alan  Silker  (208) 
624-3151. 
EIS  No.  980484,  Draft  EIS,  NPS.  LA, 
New  Orleans  Jazz  National  Historical 
Park,  General  Management  Plan, 
Implementation,  City  of  New  Orleans, 
Parish  of  Orleans,  LA,  Due:  January 
25,  1999,  Contact:  Gail  Hazelwood 
(504) 589-3882. 


Amended  Noti 

EIS  No.  98037 
Legacy  Park 
from  1-215  a 
City  to  1-15 
Farmington, 
Section  404 
Davis  Coimt 
1999,  Conta( 
0182.  PubUs 
Review  Peri 

EIS  No.  98042 
WA,  Columl 
River  Feden 
Improvemer 
and  WA,  Du 
Contact:  Ste 
4768.  Pubhs 
Period  Extei 

Dated:  Decern 
William  D.  DicV 
Director.  NEPA  i 
of  Federal  Activ. 
[FR  Doc.  98-32  • 
BILUNQ  CODE  6S«( 
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EIS  No.  980485.  Draft  Supplement,  AFS. 
OR,  Nicore  Mining  Project, 
Implementation,  New  Information  on 
Six  New  Alternatives,  Plan-of- 
Operations,  Mining  of  Four  Sites, 
Road  Construction,  Reconstruction, 
Hauling  and  Stockpiling  of  Ore, 
Rough  and  Ready  Creek  Watershed, 
Illinois  Valley  Ranger  District, 
Siskiyou  National  Forest,  Medford 
District,  Due:  January  29, 1999, 
Contact:  Rochelle  Desser  (541)  592- 
2166. 

EIS  No.  980486.  Final  Supplement,  AFS, 
NV,  Griffon  Mining  Project, 
Implementation,  Updated 
Information,  Revision  for  Expanding 
Gold  Mining,  Plan  of  Operations, 
Humboldt-Toiyabe  National  Forests, 
Ely  Ranger  District,  White  Pine 
County.  NV,  Due:  January  04, 1999, 
Contact:  James  Winfrey  (702)  289- 
3031. 

EIS  No.  980487,  Final  EIS.  FHW,  WI.  US 
12  Highway  Improvement,  Sauk  City 
to  Middleton,  Funding  and  COE 
Section  404  Permits  Issuance,  Sauk 
and  Dane  Counties,  WI,  Due:  January 
04,  1999,  Contact:  Richard  Madrzak 
(608) 829-7510. 

Amended  Notices 

EIS  No.  980377,  Draft  EIS,  FHW,  UT, 
Legacy  Parkway  Project,  Construction 
from  1-215  at  2100  North  in  Salt  Lake 
City  to  1-15  and  US  89  near 
Farmington,  Funding  and  COE 
Section  404  Permit,  Salt  Lake  and 
Davis  Counties,  UT,  Due:  January  08, 
1999,  Contact:  Tom  Allen  (801)  963- 
0182.  Published  FR  10-02-98— 
Review  Period  extended. 

EIS  No.  980421,  Draft  EIS,  COE.  OR, 
WA,  Columbia  and  Lower  Willamette 
River  Federal  Navigation  Channel, 
Improvement  Channel  Deepening,  OR 
and  WA,  Due:  February  05, 1999, 
Contact:  Steve  Stevens  (503)  808- 
4768.  Published  FR  10-23-98  Review 
Period  Extended. 

Dated:  December  1, 1998. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  98-32347  Filed  12-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00568;  FRL-6048-2] 

Pesticides;  Science  Policy  Issues 
Related  to  ttie  Food  Quality  Protection 
Act 

AQENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  availability. 

SUMIMARY:  To  assure  that  EPA's  science 
poUcies  related  to  implementing  the 
Food  Quality  Protection  Act  (FQPA)  are 
transparent  and  open  to  public 
participation,  EPA  is  soliciting 
comments  on  three  draft  science  policy 
papers — "Proposed  Threshold  of 
Regulation  Policy  When  a  Food  Use 
Does  Not  Require  a  Tolerance," 
"Assigning  Values  to  Nondetected/ 
Nonquantified  Pesticide  Residues  in 
Human  Health  Dietary  Exposure 
Assessments"  and  "A  Statistical  Method 
for  Incorporating  Nondetected  Pesticide 
Residues  into  Human  Health  Dietary 
Exposure  Assessments." 
DATES:  Written  comments  for  each 
science  policy  paper,  identified  by 
separate  docket  control  numbers 
provided  in  the  ADDRESSES  section, 
should  be  submitted  by  February  4, 
1999. 

ADDRESSES:  The  docket  number  for 
"Proposed  Threshold  of  Regulation 
Policy  When  a  Food  Use  Does  Not 
Require  a  Tolerance"  is  OPP-00569,  for 
"Assigning  Values  to  Nondetected/ 
Nonquantified  Pesticide  Residues  in 
Human  Health  Dietary  Exposure 
Assessments"  is  OPP-00570,  and  for  "A 
Statistical  Method  for  Incorporating 
Nondetected  Pesticide  Residues  into 
Human  Health  Dietary  Exposure 
Assessments"  is  OPP-00571.  By  mail, 
submit  wrritten  comments  identified  by 
the  docket  control  number  listed  for 
each  to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epa.gov.  Follow  the  instructions 
under  Unit  V.  of  this  document.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspectif^n 
from  8:30  a.m.  to  4  p.m.,  Monday 


through  Friday,  excluding  legal 
hoHdays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
"Proposed  Threshold  of  Regulation 
Policy  When  a  Food  Use  Does  Not 
Require  a  Tolerance"  contact  Vivian 
Prunier,  Environmental  Protection 
Agency  (7506C),  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  1921  Jefferson 
Davia  Highway,  7509C,  Arlington,  VA, 
22207,  703-308-9341.  fax:  703-305- 
5884,  e-mail:  prunier.vivian@epa.gov. 

For  "Assigning  Values  to 
Nondetectable  Pesticide  Residues  in 
Human  Health  Dietary  Exposure 
Assessments"  and  "A  Statistical  Method 
for  Incorporating  Nondetectable 
Pesticide  Residues  into  Human  Health 
Dietary  Exposure  Assessments"  contact 
by  mail:  Kathleen  Martin, 
Environmental  Protection  Agency 
(7509C),  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  fax  and  e-mail:  1921  Jefferson 
Davis  Highway,  7509C,  Arlington,  VA, 
22207,  703-308-2857,  fax:  703-305- 
5147'  e-mail:  martin.kathleen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

A.  Internet 

Electronic  copies  of  this  document,  a 
table  entitled  "TRAC  Science  Policy 
Area  #3:  Exposure  Assessment — 'No 
Residues  Detected,"'  and  the  three 
science  policy  papers  are  available  from 
the  EPA  Home  page  at  the  Federal 
Register  —  Environmental  Documents 
entry  for  this  docimient  under  "Laws 
and  Regulations"  (http://wv»rw.epa.gov/ 
fedrgstr/). 

B.  Fax-on-Demand 

ForFax-on-Demand,  use  a  faxphone 
to  call  202-401-0527  and  select  item 

6024  for  "Proposed  Threshold  of 
Regulation  Policy  When  a  Food  Use 
Does  Not  Require  a  Tolerance,"  item 

6025  for  "Assigning  Values  to 
Nondetected  Pesticide  Residues  in 
Human  Health  Dietary  Exposure 
Assessments"  and  item  6026  for  "A 
Statistical  Method  for  Incorporating 
Nondetected  Pesticide  Residues  into 
Hum,an  Health  Dietary  Exposure 
Assessments." 

II.  Background 

On  August  3, 1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPAJ  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  I>rug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
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health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10  year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs  (OPP).  The  Agency 
has  used  the  interim  approaches 
developed  through  discussions  with 
FSAC  to  make  regulatory  decisions  that 
met  FQPA's  standard  but  that  could  be 
revisited  if  additional  information 
became  available  or  as  the  science 
evolved.  As  EPA's  approach  to 
implementing  the  scientific  provisions 
of  FQPA  has  evolved,  the  Agency  has 
sought  independent  review  and  public 
participation,  often  through 
presentation  of  many  of  the  science 
policy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT,  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC).  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states  and 
other  interested  groups.  The  TRAC  has 
met  five  times  as  a  full  committee  from 
May  27  through  September  16. 1998. 
The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
pobcies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
pubUc  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 


framework  for  addressing  key  science 
pohcy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process 
would  benefit  from  initiating  notice  and 
comment  on  the  major  science  policy 
issues. 

The  TRAC  identified  nine  science 
poUcy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register.  In 
addition  to  comments  received  in 
response  to  these  Federal  Register 
notices.  EPA  wrill  consider  comments 
received  during  the  TRAC  meetings. 
Each  of  these  issues  is  evolving  and  in 
a  different  stage  of  refinement. 
Accordingly,  as  the  issues  are  further 
refined  by  EPA  in  consultation  with 
USDA  and  others,  they  may  also  be 
presented  to  the  SAP. 

In  accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)(FRL-6041-5),  EPA 
is  issuing  a  series  of  draft  documents 
concerning  nine  science  policy  issues 
identified  by  the  TRAC  related  to  the 
implementation  of  FQPA.  This  notice 
announces  the  availability  of  three  draft 
documents  identified  above,  all  of 
which  relate  to  science  policy  area  #3 
(Exposure  Assessment — Interpreting 
"No  Residues  Detected")  as  described  in 
the  framework  notice  published  in  the 
Federal  Register  of  October  29,  1998  (63 
FR  58038).  A  table  entitled  "TRAC 
Science  Policy  Area  #3:  Exposure 
Assessment— 'No  Residues  Detected"' 
that  accompanies  this  notice 
summarizes  these  papers  and  shows 
how  they  interrelate. 

m.  Summary  of  Draft  Papers 

A.  "Proposed  Threshold  of  Regulation 
Policy  When  a  Food  Use  Does  Not 
Require  a  Tolerance" 

EPA  is  considering  a  new  policy 
regarding  the  use  of  the  pesticide  on  or 
in  or  near  food  does  not  result  in 
residues  that  are  detected  in  food. 
Currently,  EPA  considers  that  a  specific 
use  of  a  pesticide  chemical  will  result 
in  a  pesticide  residue  in  or  on  a  food  if 
the  pesticide  is  used  in  a  manner  which 
has  a  reasonable  likelihood  to  produce 
residues  in  food.  Before  registering  a 
pesticide  for  such  use  under  FIFRA. 
EPA  ordinarily  requires  the 
establishment  under  FFDCA  of  a 
tolerance  or  an  exemption  from  the 
requirement  to  establish  a  tolerance 
(tolerance  exemption).  In  practice.  EPA 
has  applied  this  science  poUcy  in  such 
a  manner  that  an  agricultural  pesticide 


use  is  deemed  to  result  in  residues  in  or 
on  food  unless  the  use  is  shown  to 
result  in  essentially  zero  residues. 

EPA  is  deliberating  whether  to  adopt 
a  policy  that  would  set  forth  conditions 
under  which  the  Agency  would 
determine  that  there  is  no  requirement 
to  establish  a  tolerance  for  an 
agricultural  pesticide  or  a  pesticide 
otherwise  used  in  the  vicinity  of  food  in 
certain  circumstances  where  use  of  the 
pesticide  does  not  result  in  detection  of 
residues  of  a  pesticide  in  a  food.  If  EPA 
adopts  such  a  policy,  the  Agency  would 
regulate  qualifying  pesticide  uses  solely 
under  FIFRA.  The  Agency  would  not 
perform  the  analyses  required  under 
section  408  of  FFDCA  as  to  such  use. 
However,  if  use  of  a  pesticide  registered 
in  accordance  with  such  a  policy  were 
to  result  in  detected  residues,  then  food 
that  bears  or  contains  such  residues 
would  be  adulterated  under  FFDCA  and 
may  not  be  sold. 

Under  the  policy  being  considered, 
the  determination  could  be  based  on 
either  of  the  following  criteria: 

1.  Threshold  of  Regulation  based  on 
"essentially  zero"  risk.  There  would  be 
no  requirement  for  a  tolerance  or 
tolerance  exemption  under  FFDCA  if:  (i) 
Using  a  reliable  and  appropriately 
sensitive  analytical  method  to  measure 
residues  in  the  commodity,  there  are  no 
detected  residues  in  the  commodity 
under  expected  conditions  of  use  when 
the  commodity  enters  interstate 
commerce;  and  (ii)  using  reasonably 
protective  criteria,  the  estimated 
potential  dietary  risk  of  any 
theoretically  possible  residues  is  so 
small  as  to  not  be  of  concern. 

2.  Threshold  of  Regulation  based  on 
"essentially  zero"  exposure.  EPA  will 
evaluate  data  concerning  the  amount  of 
residue  resulting  from  the  use  of  a 
pesticide  in  foods  (other  than  milk, 
meat,  poultry  or  eggs  derived  from 
animals  fed  pesticide-treated  feed)  to 
determine  whether  there  is  "no 
reasonable  expectation  of  finite 
residues"  in  these  foods,  and  therefore, 
there  would  be  "essentially  zero" 
exposure.  If  EPA  makes  such  a 
determination,  no  tolerance  would  be 
established  under  FFDCA  section  408. 

EPA  is  considering  adopting  the 
Threshold  of  Regulation  policy  because 
it  would  allow  the  Agency  to  grant  new 
food  uses  or  to  permit  the  continuation 
of  existing  food  uses  that  pose 
"essentially  zero"  dietary  risk.  The 
policy  would  make  Agency  resources 
available  for  pre-market  review  of  safer 
pesticides  to  replace  pesticides  that  do 
not  meet  the  new  safety  standard  of  the 
Food  Quality  Protection  Act  on  1996 
(FQPA).  It  also  would  support  a 
reasonable  transition  for  agriculture  by 
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retaining  some  pesticide  uses  that  might 
otherwise  be  discontinued  and  by 
expanding  the  number  of  potential 
replacements  for  high  risk  food  use 
pesticides. 

B.  "Assigning  Values  to  Nondetected/ 
Nonquantified  Pesticide  Residues  in 
Human  Health  Dietary  Exposure 
Assessments" 

When  residue  data  are  submitted  in 
support  of  establishing  or  reassessing  a 
tolerance  for  a  particular  food  use,  in 
some  cases  a  portion  of  the 
measurements  of  the  levels  of  pesticide 
residue  present  on  food  shows  no 
detection  of  residues.  These 
"nondetects"  (NDs)  do  not  necessarily 
mean  that  the  pesticide  is  not  present  at 
any  level,  but  simply  that  any  amount 
of  pesticide  present  was  below  the  level 
that  could  be  detected  or  reliably 
quantified  using  a  particular  analytical 
method. 

The  primary  science  policy  issue 
concerning  NDs  is  what  value  EPA 
should  assign  to  them  in  calculating 
dietary  exposure  and  risk  from  a 
pesticide.  This  science  pohcy  paper 
describes  the  value  that  EPA  generally 
will  assign  to  NDs  under  different 
circumstances  when  EPA  conducts  a 
dietary  exposure  and  risk  estimate  for  a 
pesticide  food  use.  First,  EPA  will 
assign  a  value  of  zero  to  the  proportion 
of  the  data  set  corresponding  to  the 
percentage  of  the  commodities  which 
were  not  treated  with  the  pesticide.  For 
the  remainder  of  the  data  points  for 
pesticide-treated  commodities,  EPA  will 
use  the  following  assumptions: 

(1)  If  a  valid  Limit  of  Detection  (LOD) 
exists,  EPA  will  use  V2  LOD  as  the 
assigned  value  for  NDs  when 
conducting  dietary  exposure  and  risk 
assessments. 

(2)  If  an  LOD  is  not  available,  but  a 
valid  Limit  of  Quantitation  (LOQ)  exists, 
EPA  will  use  Vz  LOQ  for  the  NDs. 

(3)  If  neither  an  LOD  nor  an  LOQ  is 
available,  EPA  will  use  thefuU  Lower 
Limit  of  Method  Validation  (LLMV)  for 
the  NDs. 

(4)  If  imquantiHed  residues  are  found 
between  the  LOQ  and  LOD,  EPA  will 
use  V2  LOQ  for  those  NDs. 

In  adopting  this  science  policy,  EPA's 
goal  is  to  avoid  underestimating   - 
exposure  to  potentially  sensitive  or 
highly  exposed  groups  such  as  infants 
and  children  while  attempting  to 
approximate  actual  residue  levels  as 
closely  as  possible.  Both  biological 
information  and  empirical  residue 
measurements  support  EPA's  beUef  that 
this  science  policy  is  consistent  with 
these  goals.  Recognizing,  however,  that 
these  assumptions  may,  in  some  cases, 
either  overestimate  or  underestimate 


exposure,  EPA's  policy  will  be  to 
perform  a  "sensitivity  analysis"  to 
determine  the  impact  of  different 
assumptions,  e.g.,  assuming  NDs  =  LOQ 
or  NDs  =  zero,  on  the  Agency's 
assessment  of  risk.  If  the  Agency  risk 
assessment  changes  as  a  result  of  these 
alternate  substitutions,  the  sensitivity 
analysis  will  have  demonstrated  that  the 
Agency  risk  assessment  is  sensitive  to 
assumed  concentrations  for  the  NDs  and 
may  request  that  additional  data  and/or 
an  improved  analytical  method  be 
developed  and  submitted. 

C.  "A  Statistical  Method  for 
Incorporating  Nondetected  Pesticide 
Residues  into  Human  Health  Dietary 
Exposure  Assessments" 

As  mentioned  for  the  previous 
document,  the  primary  science  policy 
issue  concerning  NDs  is  what  value  EPA 
should  assign  to  them  in  calculating 
dietary  exposure  and  risk  from  a 
pesticide.  In  adopting  this  science 
policy,  EPA  has  the  same  goal  as  for  its 
policy  for  assigning  values  to  NDs.  In 
addition,  just  as  for  that  policy, 
available  biological  information  and 
empirical  residue  measurements 
indicate  that  this  science  policy  will  be 
protective  of  public  health,  including 
potentially  sensitive  or  highly  exposed 
groups  such  as  infants  and  children. 

This  science  policy  document 
describes  a  statistical  method  which 
may  be  used  for  determining  the 
distribution  of  non-detectable  residues 
below  the  LOD  where  some  of  the 
residues  of  the  data  set  are  undetectable. 
This  method  is  fully  described  in  EPA's 
Guidance  for  Data  Quality  Assessment: 
Practical  Methods  for  Data  Analysis 
issued  in  July  1996  (EPA/600/R-96/084, 
which  has  been  peer  reviewed  by  EPA 
program  offices,  regional  offices  and 
laboratories.  The  method,  referred  to  as 
"Cohen's  method,"  would  be  available 
in  situations  where  the  treated  NDs 
comprise  less  than  half  the  data  set  and 
the  rest  of  the  data  are  normally  or 
lognormally  distributed.  Generally, 
these  values  would  be  expected  to  be 
less  than  Vz  the  LOD  but  greater  than 
zero.  When  properly  employed,  such 
methods  can  provide  a  scientifically 
sound  basis  for  more  accurately 
estimating  dietary  exposure  and  risk 
than  assuming  that  ND  values  represent 
V2  LOD.  This  document  is  intended  to 
be  used  chiefly  by  persons  conducting 
probabilistic  human  health  exposure 
assessments  for  purposes  of  registration 
or  reregistration  of  pesticides.  This 
guidance  will  help  assure  that  dietary 
exposure  assessments  accurately  portray 
exposures  and  risks  to  the  U.S. 
population  and  subpopulations  of 
special  concern  such  as  infants  and 


children.  Such  assessments  will  play  an 
increasingly  important  role  in  the 
evaluation  of  risks  posed  by  pesticides 
and  will  improve  the  Agency's  ability  to 
make  regulatory  decisions  that  fully 
protect  public  health  and  sensitive 
subpopulations,  including  infants  and 
children. 

D.  Public  Comments  on  the  Science 
Policy  Issue:  "Exposure  Assessment  ~ 
Interpreting  No  Residues  Detected" 

The  Agency  received  several 
comments  as  part  of  the  discussions 
with  the  Tolerance  Reassessment 
Advisory  Committee  on  issues  relating 
to  some  aspects  of  the  science  policies 
in  the  three  papers  being  made  available 
today.  In  particular,  a  coalition  of  farm, 
food,  manufacturing  and  pest 
management  organizations,  called  the 
Implementation  Working  Group  (IWG), 
argued  that  EPA's  risk  assessment 
methodology  tended  to  overstate 
possible  exposure  to  pesticide  residues 
in  food  by  assigning  inappropriate 
values  to  samples  on  which  no  residue 
had  been  detected.  The  IWG 
recommended  that:  (1)  One  half  the 
LOQ  should  be  used  as  a  "general 
reasonable  default"  for  residue  levels  in 
samples  which  are  known  or  believed  to 
have  been  treated  but  which  fall  below 
the  LOQ;  (2)  for  certain  use  patterns 
(e.g.,  seed  treatments  and  applications 
to  dormant  fruit  and  nut  trees),  EPA 
should  assign  a  value  of  zero  to  residues 
falling  below  the  LOQ;  and  (3)  EPA 
should  avoid  taking  regulatory  action 
against  a  pesticide  use,  due  to  its  dietary 
risk,  when  the  risk  is  attributable  in  any 
extent  to  the  amount  of  residues 
estimated  to  be  present  for  ND  values. 
These  recommendations  are  addressed 
both  in  the  texts  of  the  papers  and  in  the 
identification  of  issues  for  public 
comment  in  this  notice. 

IV.  Questions/Issues  for  Comment 

While  comments  are  invited  on  any 
aspect  of  the  above  three  paf)ers,  EPA  is 
particularly  interested  in  comments  on 
the  following  questions  and  issues. 

A.  "Proposed  Threshold  of  Regulation 
Policy  When  a  Food  Use  Does  Not 
•Require  a  Tolerance" 

1.  Is  the  proposed  Threshold  of 
Regulation  policy  a  reasonable  approach 
for  dealing  with  food  uses  which  result 
in  no  detected  pesticide  residues? 

2.  Are  the  data  and  criteria  that  the 
Agency  would  use  for  determining  that 
a  use  results  in  "essentially  zero" 
exposure  appropriate? 

3.  Are  the  data  and  criteria  that  the 
Agency  would  use  for  determining  that 
a  use  results  in  "essentially  zero"  risk 
appropriate? 
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"4.  Would  this  policy  have  any 
implications  for  international  trade? 

5.  Should  existing  tolerances  be 
revoked  if  the  Threshold  of  Regulation 
pohcy  is  adopted  and  certain  tolerance 
are  determined  not  to  be  needed? 

B.  "Assigning  Values  to  Nondetectable 
Pesticide  Residues  in  Human  Health 
Dietary  Exposure  Assessments  " 

1.  Under  what  circumstances  would 
either  Vz  LOD  or  LOQ  for  NDs 
significantly  underestimate  or 
overestimate  dietary  exposure?  Does  any 
available  information  demonstrate  that 
this  method  either  underestimates  or 
overestimates  dietary  exposure? 

2.  Should  EPA  consider  a  different 
approach  for  incorporating 
nondetectable  samples  into  risk 
assessments  depending  on  the  type  of 
risk  assessment  being  performed  (i.e., 
chronic  risks,  acute  risks,  short-term 
risks  (Section  18's))? 

3.  Are  the  methods  for  determining 
LOD  and  LOQ  adeouately  defined? 

4.  Would  this  policy  have  any 
implications  for  international  trade? 

C.  "A  Statistical  Method  for 
Incorporating  Nondetectable  Pesticide 
Residues  into  Human  Health  Dietary 
Exposure  Assessments" 

1.  Are  other  methods  available  which 
may  be  preferable  to  the  methods 
described  in  this  paper  for  statistically 
estimating  the  distribution  or  mean 
values  of  nondetectable  residue 
samples? 

2.  Under  what  circumstances,  if  any, 
would  use  of  Cohen's  method  not  be 
considered  reliable  or  appropriate? 

V.  Public  Record  and  Electronic 
Submissions 

A  record  has  been  established  for 
these  policy  guidances  under  docket 
control  numbers  "OPP-00569,"  "OPP- 
00570,"  and  "OPP-00571"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  public  inspection  itom  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1/6.1  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control 
numbers  "OPP-00569,"  "OPP-00570," 
or  "OPP-00571."  Electronic  comments 
on  this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

VI.  Contents  of  Docket 

Documents  that  are  referenced  in  this 
notice  document  will  be  inserted  in  the 
docket  under  the  docket  control 
numbers  "OPP-00569,"  "OPP-00570," 
or  "OPP-00571."  In  addition,  the 
documents  referenced  in  the  fi-amework 
notice,  which  published  in  the  Federal 
Register  on  October  29,  1998  (63  FR 
58038)  have  also  been  inserted  in  the 
docket  under  docket  control  number 
OPP-00557. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests. 

Dated:  November  30, 1998. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34154;  FRL-6048-7] 

Iprodione;  Availability  of  the 
Rer«gistration  Eligibility  Decision 
Document  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  and  starts  a  60-day  public 
comment  period  of  the  Reregistration 
Eligibility  Decision  (RED)  document  for 
the  active  ingredient  iprodione.  The 


RED  for  this  chemical  is  the  Agency's 
formal  regulatory  assessment  of  the 
health  and  environmental  database  of 
the  subject  chemical  and  presents  the 
Agency's  determination  regarding 
which  pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  the  RED 
decisions  must  be  submitted  by 
February  2,  1999. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
number  "OPP-34154"  and  the  case 
number  (noted  below),  should  be 
submitted  to:  By  mail:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Room  119,  Crystal 
Mall  2  (CM  #2),  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  dociunent.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice  (including 
comments  and  data  submitted 
electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  in  Rm.  119  at  the 
address  given  above,  firom  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED 
document  should  be  directed  to  the 
following  Chemical  Review  Manager: 


Chemical  Name 


Iprodione 


Case  No 


2335 


Chemical  Review  Man- 
ager 


Dennis  Deziel 


Telephone  No. 


703-308-8173 


e-mail  Address 


Deziel.Dennis@epamail.epa.gov 
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Fact  Sheet,  cor 
Docket,  Public 
Integrity  Branc 
address  given  i 
5805. 
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DRMATION" 
Hdential 
[)  should  be 


To  request  a  copy  of  any  of  the  above 
hsted  RED  document,  or  a  specific  RED 
Fact  Sheet,  contact  the  OPP  Pesticide 
Docket,  PubHc  Information  and  Records 
Integrity  Branch,  in  Rm.  119,  at  the 
address  given  above  or  call  (703)  305- 
5805. 

SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  various  support  documents  are 
available  from  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Electromc  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 
(703)  308-7224,  and  also  can  be  reached 
on  the  Internet  via  EPA's  website  at: 
http://www.epa.gov/REDs. 

II.  Reregistration  Eligibility  Decision 

The  Agency  has  issued  a 
Reregistration  Eligibility  Decision  (RED) 
document  for  the  pesticidal  active 
ingredient  iprodione.  Under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  in  1988,  EPA  is 
conducting  a  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  iprodione  is 
substantially  complete. 

To  lessen  human  health  risk, 
residential  risk,  worker  risk,  and 
ecological  effects  posed  by  iprodione, 
Rhone-Poulenc  Ag  Co.,  the  current 
manufacturer  of  iprodione,  has 
proposed  to  implement  a  series  of  risk 
mitigation  measures  based  on  the 
Agency's  risk  assessment,  as  discussed 
in  the  Iprodione  RED.  These  mitigation 
measures  include: 

Proposed  cancellation  by  Rhone- 
Poulenc  of  all  residential  uses  of 
iprodione. 

For  iprodione  use  on  strawberries, 
increase  the  pre-harvest  interval  from  0- 
days  to  up  to  but  not  after  first  flower. 
In  addition,  the  tolerance  for 
strawberries  will  be  reduced  to  the  limit 
of  quantitation  (0.05  parts  per  million 
(ppm)). 

For  iprodione  use  on  all  stone  fiuit 
(apricots,  cherries,  nectarines,  plums, 
and  prunes),  increase  the  pre-harvest 
interval  from  7-days  to  up  to  but  not 
after  petal  fall  (approximately  45  -  90- 
day  pre-harvest  interval).  In  addition, 
the  tolerances  for  all  stone  fruit, 
including  peaches,  will  be  reduced  to 
limit  of  quantitation  (0.05  ppm). 

For  iprodione  use  on  table  grapes 
(firesh,  cooked,  canned,  juice,  raisin  or 


otherwise;  mitigation  does  not  include 
wine  and  sherry  grapes),  reduce  the 
application  rate  from  4  times  per  season 
to  one  application  per  season  at  early- 
to  mid-bloom.  Tolerances  remain 
unchanged  consistent  with  the  RED  (10 
ppm). 

Limit  the  maximum  number  of 
applications  on  non-residential  turf, 
lawn,  golf  course,  ornamental  trees,  and 
ornamental  plants  from  "unlimited"  to 
6  per  year,  with  the  maximum  annual 
application  of  up  to  but  no  more  than 
24  pounds  (lbs.)  active  ingredient  (a.i.). 

Proposed  cancellation  by  Rhone- 
Poulenc  of  all  herbaceous  ornamental 
seed  treatment  uses  of  iprodione. 

The  Agency  intends  to  publish  in  the 
near  futxure  a  6(f)  FR  Notice  announcing 
those  canceled  iprodione  uses.  The 
Agency  has  determined  that  all 
remaining  uses  of  iprodione  are  eligible 
for  reregistration  subject  to  certain  other 
conditions  imposed  in  the  RED. 

All  registrants  of  products  containing 
the  above  listed  active  ingredient  have 
been  sent  the  Iprodione  RED  document 
and  must  respond  to  labeling 
requirements  and  product  specific  data 
requirements  (if  applicable)  within  8 
months  of  receipt.  Products  containing 
other  active  ingredients  will  not  be 
reregistered  until  those  other  active 
ingredients  are  determined  to  be  eligible 
for  reregistration. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
this  RED  as  a  final  document  with  a  60- 
day  comment  period.  Although  the  60- 
day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  wrill  be  carefully 
considered  by  the  Agency. 

III.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "OPP-34154" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 


Electronic  conmients  can  be  sent 
directly  to  EPA  at: 
opp-aocket@epaniail.ep>a.gov 
Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
34154).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subiects 

Environmental  protection.  Pesticide. 

Dated:  November  30, 1998.     - 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  98-32345  Filed  12-3-98;  8:45  am] 

BHXJNG  COOE  6660  60  F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44C50;  FRL-6047-1] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces  EPA's 
receipt  of  test  data  on  Diglycidyl  Ether 
of  Bisphenol  A  (DGEBPA)  (CAS  No. 
1675-54-3)  and  Phenol  (CAS  No.  108- 
95-2).  These  data  were  submitted 
pursuant  to  enforceable  testing  consent 
agreements/orders  issued  by  EPA  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD1202)  554-0551;  e-mail:TSCA- 
Hotlme@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  aimoimced  to  the  pubhc  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 
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I.  What  are  the  details  of  the 
submissions? 

Test  data  for  DGEBPA  were  submitted 
by  the  Society  of  the  Plastics  Industry, 
Inc.  Epoxy  Resin  Systems  Task  Group. 
The  reports  were  submitted  pursuant  to 
a  TSCA  section  4  enforceable  testing 
consent  agreement/order  at  40  CFR 
799.5000.  EPA  received  the  data  on 
September  29,  1998.  The  submission 
includes  two  final  reports  entitled  1) 
"EXiEBPA:  Two- Year  Dermal  Chronic 
Toxicity/Oncogenicity  Study  in  the 
Male  B6C3F1  Mouse,"  and  2) 
•'DGEBPA:  Two-Year  Dermal  Chronic 
Toxicity/Oncogenicity  Study  in  Female 
Fischer  344  Rats."  Also  submitted  was 
an  independent  pathology  peer  review 
of  the  "DGEBPA:  Two  Year  Dermal 
Chronic  Toxicity/  Oncogenicity  Study 
in  Female  F344  Rats."  This  peer  review 
was  sponsored  by  the  Society  of  the 
Plastics  Industry,  Inc.  Epoxy  Resin 
Systems  DGEBPA  Task  Force.  This 
chemical  is  used  primarily  as  the 
principal  component  in  epoxy  resins. 

Test  data  for  Phenol  were  submitted 
by  the  Phenol  Regulatory  Panel  of  the 
Chemical  Manufacturers  Association 
(CMA)  pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  EPA  received 
the  data  on  October  15, 1998.  The 
submission  includes  a  final  report 
entitled  "A  13-Week  Neurotoxicity 
Study  of  Phenol  Administered  in  tie 
Drinking  Water  to  the  Rat."  This 
chemical  is  produced  in  substantial 
quantities  and  is  used  in  numerous 
consumer  products. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  How  do  I  get  additional  information? 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44650).  This  record  includes  copies  of 
the  studies  and  peer  review  reported  in 
this  notice.  The  record  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Nonconfidential 
Information  Center  (also  known  as  the 
TSCA  Public  Docket  Office),  Rm.  B-€07 
Northeast  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  Requests  for 
documents  should  be  sent  in  writing  to: 
Environmental  Protection  Agency, 
TSCA  Nonconfidential  Information 
Center  (7407),  401  M  St.,  SW.. 
Washington,  DC  20460  or  fax:  (202) 
260-5069  or  e-mail: 
oppt.ncic@epamail.epa.gov. 


Electronic  Availability: 

Internet 

Electronic  copies  of  this  document  are 
available  from  die  EPA  Home  Page  at 
the  Federal  Register-Environmental 
Documents  entry  for  this  document 
under  "Rules  and  Regulations"  (http:// 
Mrww.epa.gov/fedrgstr/). 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  November  23,  1998. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  98-32202  Filed  12-3-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-«8-21-D  (Auction  No.  21); 
DA  98-2394] 

Wireless  Telecommunications  Bureau 
Announces  Revised  Pre-Auction 
Deadlines  and  Provides  902-928  MHz 
Band  Deployment  and  Technical 
Information  Compiled  by  the  National 
Telecommunications  and  Information 
Administration 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  By  public  notice  dated 
November  10,  1998,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
postponed  the  commencement  of  the 
Location  and  Monitoring  Service 
("LMS")  auction  to  give  potential 
bidders  a  reasonable  opportunity  to 
consider  deployment  and  technical 
information  compiled  by  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  regarding 
government  primary  users  occupying 
the  902-928  MHz  band.  By  this  public 
notice,  the  Bureau  makes  the 
information  compiled  by  NTL\  available 
to  the  public.  In  addition,  the  Bureau 
announces  revised  pre-auction 
deadlines  for  the  auction  of  528 
multilateration  LMS  licenses. 
DATES:  Commencement  of  the  Location 
and  Monitoring  Service  auction  is 
scheduled  for  February  23,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Burnley,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660;  Kathryn  Garland.  Operations 
at  (717)  338-2801;  Bob  Reagle, 
Operations  at  (202)  418-0660. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  a  Public 
Notice  released  by  the  Wireless 
Telecommunications  Bureau  on 
November  25,  1998.  The  complete  text 
of  this  Public  Notice,  including  the 
deployment  and  technical  information 
compiled  by  NTIA,  is  available  in  its 
entirety  for  inspection  and  copying 
during  normal  business  hours  in  the 
Wireless  Telecommunications  Bureau 
Reference  Center,  2025  M  Street,  N.W., 
Room  5608,  Washington,  D.C.,  20554, 
and  also  may  be  retrieved  from  the  FCC 
World  Wide  Web  Auctions  site  at  http:/ 
/www.  fcc.gov/wtb/auctions. 

Synopsis  of  the  Public  Notice 

1.  By  public  notice,  the  Wireless 
Telecommimications  Bureau  ("Bureau") 
postponed  the  commencement  of  the 
Location  and  Monitoring  Service 
("LMS")  auction  to  give  potential 
bidders  a  reasonable  opportunity  to 
consider  deployment  and  technical 
information  compiled  by  the  National 
Telecommunications  and  Information 
Administration  ("NTIA")  regarding 
government  primary  users  occupying 
the  902-928  MHz  band.  See  "Wireless 
Telecommunications  Bureau  Postpones 
December  15.  1998  Auction  Date  for  528 
Multilateration  Location  and  Monitoring 
Service  Licenses;  Commencement  of  the 
Auction  Postponed  to  February  23. 
1999,"  Public  Notice,  DA  98-2246  (rel. 
November  10.  1998).  63  FR  63.730 
(November  16.  1998)  ("LMS 
Postponement  Public  Notice"). 

2.  Deployment  and  technical 
information  compiled  by  NTIA  is  now 
available.  In  addition,  the  window  for 
filing  the  FCC  Form  175  is  now  open 
and  will  remain  open  until  5:30  p.m.  ET 
on  January  25.  1999.  All  previously  filed 
electronic  applications  will  remain 
intact. 

The  critical  dates  for  pre-auction 
milestones  for  the  LMS  auction  have 
been  rescheduled.  The  following  are 
rescheduled  dates  of  pre-auction 
milestones: 

•  January  25,  1999:  FCC  Form  175 
Due  by  5:30  p.m.  ET. 

•  February  8. 1999:  Upfront  Payments 
Due  to  Mellon  Bank. 

•  February  9,  1999:  Remote  Bidding 
Software  Order  Deadline. 

•  February  19.  1999:  Mock  Auction. 

•  February  23,  1999:  Auction  No.  21 
Commences. 

Those  wishing  to  participate  in  the 
auction  must:  (1)  submit  a  short  form 
application  (FCC  Form  175)  by  5:30 
p.m.  ET  on  January  25,  1999;  (2)  submit 
a  sufficient  upfront  payment  and  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159)  by  6:00  p.m.  ET  on  February 
8.  1999;  and  (3)  comply  with  all 
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provisions  outlined  in  the  Bidders 
Information  Package. 

Federal  Communications  Commission. 

Amy  Zoslov, 

Chief,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  98-32280  Filed  12-3-98;  8:45  am] 

BILUNO  CODE  «712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  AND  TIME:  Wednesday,  December  9, 

1998  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITBtfS  TO  BE  discussed: 

Report  of  the  Audit  Division  on 
Clinton/Gore  '96  Primaiy  Conmiittee, 
Inc. 

Report  of  the  Audit  Division  on 
Clinton/Gore  '96  General  Committee, 
Inc.  and  Clinton/Gore  '96  General 
Election  Legal  and  Accounting 
Compliance  Fund. 

Report  of  the  Audit  Division  on  the 
Dole  for  President  Committee,  Inc. 
(Primary). 

Report  of  the  Audit  Division  on  the 
Dole/Kemp  '96  and  Dole/Kemp 
Compliance  Committee,  Inc.  (General). 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 
M aijorie  W.  Emmons, 
Secretary  of  the  Commission. 
(FR  Doc.  98-32453  Filed  12-2-98;  3:54  pmj 
BILUNQ  CODE  6715-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1259-DRI 

Florida;  Major  Disaster  and  Related 
Detenninatlons 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1259-DR).  dated  November  6, 1998,  and 
related  determinations. 
EFFECTIVE  DATE:  November  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  6,  1998,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  ef  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
irom  Tropical  Storm  Mitch  on  Novemljer  4- 
5, 1998  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  emd  Emergency  Assistance 
Act,  Pub.  L.  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
fjercent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  Fay  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Monroe  County  for  Individual  Assistance 
and  Public  Assistance. 

All  counties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  ftinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

James  L.  Witt, 

Director. 

IFR  Doc.  98-32289  Filed  12-3-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1259-OR] 

Florida;  Amendment  No.  1  to  Notice  of 
a  RAaJor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1259-^R),  dated 
November  6, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  16,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INF0RMATK3N:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  6, 1998: 

Palm  Beach  County  for  Individual 
Assisf^ce. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assis'<ance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger, 
Division  Director,  Response  and  Recovery 
Directorate. 
[FR  Doc.  98-32290  Filed  12-3-98;  8:45  am] 

BIUJNQ  CODE  67ie-(l2-P 
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action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Kansas  (FEMA- 
1258-DR),  dated  November  5. 1998  and 
related  determinations. 
EFFECTIVE  DATE:  November  5.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  5,  1998  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas,  resuhing 
from  severe  storms  and  flooding  beginning 
on  October  30,  1998,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  Pub.  L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Kansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted,  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Carolyn  J.  Coleman  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kansas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 


Butler,  Cowley,  and  Sedgwick  Counties  for 
Individual  Assistance. 

All  counties  within  the  State  of 
Kansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  98-32285  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  e71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1258-DR] 

Kansas;  Amendment  No.  2  to  the 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEMA-1258-DR),  dated 
November  5.  1998  and  related 
determinations. 

EFFECTIVE  DATE:  November  10,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5. 1998: 

Douglas  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-32286  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  8718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1258-DR] 

Kansas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1258-DR).  dated 
November  5, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  15.  1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-32287  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  S71B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1258-DR] 

Kansas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


November  5. 
determinatioi 

EFFECTIVE  DAI 


SUPPLEMENTA 
of  a  major  di£ 
Kansas,  is  he: 
the  Public  As 
following  are 
determined  ti 
affected  by  th 
major  disaste 
declaration  o 

Butler,  Cowl 
Sumner  Count 
(already  desigi 
Assistance). 

Greenwood, 
for  Public  Assi 
(The  following 
Assistance  Nui 
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Counseling;  83 
Program;  83.5< 
Assistance  (Dl 
Assistance;  83 
Grant  (IFG)  Pn 
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Program;  83.5< 
Program.) 
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[FR  Doc.  98-3: 
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[FEMA-1254- 
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a  Major  Disa 

AGENCY:  Fed 
Management 

ACTION:  Notii 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1258-DR),  dated 


EFFECTIVE  DA 

FOR  FURTHER 
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ON:  Notice  is 
dent  period  for 
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Response  and 
1-98;  8:45  ami 


November  5, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  is  hereby  amended  to  include 
the  Public  Assistance  program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5, 1998: 

Butler,  Cowley,  Neosho,  Sedgwick,  and 
Sumner  Counties  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

Greenwood,  Harper,  and  Saline  Counties 
for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  CCFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
CfMnmunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[PR  Doc.  98-32288  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  871S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1254-DR] 

Kansas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1254-DR),  dated 
October  14, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovejy 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 


Kansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  14,  1998: 

Bourbon,  Jackson,  Leavenworth,  Linn,  and 
Wabaunsee  Counties  for  Public  Assistance 
(Leavenworth  County  already  designated  for 
Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-32296  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1253-DR] 

Missouri;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FEMA-1253-DR),  dated 
October  14,  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  14, 1998: 

Cedar  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 


Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Progi^am;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-32292  Filed  12-3-98;  8:45  am] 

WLUNG  COOE  87ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-119fr-DR] 

New  York;  Amendment  No.  3  to  Notice 
of  a 'Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-1196-DR),  dated  January 
10,  1998  and  related  determinations. 

EFFECTIVE  DATE:  November  10,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Marianne 
C.  Jackson  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Barbara  T.  Russell  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
(FR  Doc.  98-32291  Filed  12-3-98;  8:45  am) 

BILUNG  COOE  6718-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-1257-DR] 

Texas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  November  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EX] 
20472,  (202)  64&-3260. 
SUPP1.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  21, 1998: 

Atascosa,  Brazoria,  Galveston,  Liberty, 
Matagorda,  Nueces,  and  San  Jacinto  Counties 
for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Denius  H.  Kvrutkowski, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-32293  Filed  12-3-98;  8:45  am) 
BILUNO  CODE  (TIS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1257-DR] 

Texas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1257-DR),  dated  October  21. 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  November  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 


Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  21, 1998: 

Blanco,  Jefferson,  Medina,  and  San  Patricio 
Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  98-32294  Filed  12-3-98;  8:45  am) 
BILLING  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1257-DR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  October  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
31,  1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-32295  Filed  12-3-98;  8:45  am) 
BILUNG  COOE  VT^S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1255-DR] 

Washington;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-1255-DR),  dated 
October  16,  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  19,  1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fir«  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Laurence  W.  Zensinger , 

Division  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  98-32284  Filed  12-3-98;  8:45  ami 
BILLING  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  DATE:  10:00  a.m.— December  9. 
1998. 

PLACE:  800  North  Capitol  Street,  N.W.. 
First  Floor  Hearing  Room.  Washington, 
D.C. 

STATUS:  A  portion  of  the  meeting  will  be 
open  to  the  public  and  the  remainder  of 
the  meeting  will  be  closed. 


MATTER(S)  TO  E 

Portion  of  the 

1. Proposed 
Implementing 
Reform  Act,  n 
Transportatioi 
Tariff  Systems 

The  Closed 


CONTACT  PERS 
Joseph  C.  Polk 
5725. 
Joseph  C.  Polki] 

Secretary. 

[FR  Doc.  98-32- 
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FEDERAL  RE 
Sunshine  Act 

TIME  AND  DATE 
December  9,  1 

PLACE:  Marrin 
Reserve  Boarc 
Streets,  N.W., 

STATUS:  Close 

MATTERS  TO  Bl 

1.  Personne 
promotions,  a 
reassignments 
involving  ind 
System  emplc 

C2.  Any  matt 
previously  an 

CONTACT  PERS 
Lyrm  S.  Fox,  i 
202-452-320' 

SUPPLEMENTAI 

call  202^52- 
approximatel; 
before  the  me 
announcemer 
holding  comp 
scheduled  for 
contact  the  B( 
www.federali 
electronic  am 
lists  rpplicati 
procedural  an 
the  meeting. 

Dated:  Decen 
Robert  deV.  Fri 

Associate  Secre 
[FR  Doc.  98-32 
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'Response  and 
-98;  8:45  am] 


98;  8:45  am] 


MATTER(S)  TO  BE  CONSIDERED:  The  Open 
Portion  of  the  meeting: 

1.  Proposed  Rules  (46  CFR) 
Implementing  the  Ocean  Shipping 
Reform  Act,  relating  to  Ocean 
Transportation  Intermediaries,  Private 
Tariff  Systems  and  Service  Contracts. 

The  Closed  Portion  of  the  Meeting: 

1.  Brazilian  Maritime  Policies 
Affecting  U.S.-Brazil  Trades. 

2.  Consideration  of  the  Failure  of 
SeaLand  Service,  Inc.  To  Comply  with 
Subpoenas  Issued  in  Fact  Finding 
Investigation  No.  23. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-32445  Filed  12-2-98;  3:47  pm] 

BILLING  CODE  C730-01-M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  9, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyrm  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  2, 1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-32398  Filed  12-2-98;  11:24  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST), 

December  14,  1998. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  N.W.,  Washington,  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
November  9, 1998,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Date:  December  1, 1998. 
John  J.  CMeara. 

Secretary  to  the  Board,  Federal  Betirement 

Thrift  Investment  Board. 

[FR  Doc.  98-32399  Filed  12-2-98;  11:32  am] 

BILUNG  CODE  (760-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Project 

Title:  National  Study  of  Child  Care  for 
Low-Income  Families. 

OMB  No.  .New. 

Description:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA)  has 
intensified  the  need  for  information 
about  child  care  for  low-income 
families.  Many  policymakers,  program 
operators,  and  others  have  emphasized 
that  low-income  families'  access  to 
adequate  child  care  is  essential  to  meet 
the  broad  goal  set  out  in  the  Act — to 
enable  families  receiving  public 
assistance  to  enter  and  remain  in  the 
workforce.  PRWORA  also  consolidated 
a  variety  of  Federal  child  care  funds  into 
a  single  block  grant,  the  Child  Care  and 
Child  Development  Fund  (CCDF), 
which  gives  the  States  broad  discretion 
in  establishing  priorities  for  subsidy  as 
well  as  levels.  Faced  with  limited 
funding  and  a  burgeoning  need  for  child 
care,  state  policymakers  are  under 
enormous  pressure  to  use  child  care 
funding  as  efficiently  as  possible.  Their 
decision-making  is  hampered  by  lack  of 
information  about  three  important  and 
interrelated  issues:  How  the  current  set 
of  policies  and  programs,  for  example 
including  work  requirements,  child  care 


subsidies  and  regulations  governing 
child  care,  affects  parents'  employment 
and  child  care  decisions;  how 
significant  shifts  in  welfare  and  other 
policies,  as  well  as  funding  for  child 
care,  will  affect  the  demand  for  and 
supply  of  child  care  at  the  community 
level;  and  the  potential  implications  of 
an  increased  reliance  of  low-income 
families  on  family  child  care  that  may 
or  may  not  be  regulated  or  monitored. 

A  sample  of  key  informants  at  the 
state  and  community  levels  including 
governor's  policy  staff,  child  care  and 
welfare  agency  staff,  child  care  licensing 
and  monitoring  staff,  child  care  resource 
and  referral  agency  staff,  and  advocacy 
group  members,  representatives  of 
private  organizations  such  as 
foimdations  or  churches,  will  be  asked 
about  state  child  care  and  subsidy 
pohcies  and  how  these  policies  are 
implemented  at  the  local  level. 
Additionally,  they  will  be  asked  about 
the  effect  of  these  policies  on  the  supply 
of  child  care.  A  sample  of  low-income 
families  using  non-parental  child  care 
will  be  asked  about  the  types  and  cost 
of  care  used  and  the  factors  that 
influenced  their  choice  of  child  care 
arrangements  including  the  availability 
of  child  care  subsidies.  A  sample  of  low- 
income  parents  using  family  child  care 
will  be  asked  about  their  experience 
with  this  care  and  how  this  care  has 
affected  their  ability  to  work  and  to 
balance  work  and  family  life. 
Additionally,  parents  will  be  asked 
about  their  household  characteristics  on 
a  voluntary  basis.  The  family  child  care 
providers  used  by  the  sample  of  low- 
income  parents  will  be  asked  about  their 
views  on  child  rearing  and  the  role  of 
the  child  care  provider,  the  relationship 
with  the  parents  served,  and,  on  a 
voluntary  basis,  their  household 
characteristics.  A  sample  of  preschool 
children  using  family  child  care  will  be 
observed  in  their  child  care  setting. 
Focus  groups  with  family  child  care 
providers  and  low-income  parents  will 
be  used  to  investigate  how  child  care 
subsitiy  policy  has  affected  the  supply 
and  demand  for  child  care  in  their 
communities. 

ACF,  working  with  Abt  Associates 
and  the  National  Center  for  Children  in 
Poverty  at  Colimibia  University,  will 
conduct  the  proposed  data  collection. 
Data  will  be  collected  at  the  three  levels, 
with  nested  samples  of  counties  within 
states  and  families  and  providers  within 
counties.  The  first  level  is  a  sample  of 
17  states  containing  25  counties  that 
were  selected  to  be  a  nationally- 
representative  sample  of  counties  with 
above  average  poverty  rates.  At  the 
family  level,  data  will  be  collected  from 
two  samples: 
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•  A  random  sample  of  5,000  low- 
income  families  with  working  parents 
and  at  least  one  child  under  age  nine  for 
whom  they  use  non-parental  child  care, 
that  will  be  selected  in  the  25  counties 
{200/county].  This  sample  will  be  used 
to  investigate  the  spectriim  of  child  care 
options  available  to  and  the  choices 


made  by  low-income  families  in  the  25 
counties. 

•  A  sample  of  650  low-income 
parents  who  are  receiving,  or  who 
applied  for,  child  care  subsides,  and  are 
using  family  child  care  at  the  start  of  the 
study  will  be  used  to  examine  the 
experiences  of  low-income  families  with 
this  important  but  rarely  studied  mode 

Annual  Burden  Estimates 


of  child  care.  A  random  sample  (130 
families/county)  will  be  selected  from 
subsidy  lists  and  subsidy  waiting  lists  in 
a  subsample  of  five  of  the  25  counties. 

At  the  provider  level,  data  will  be 
collected  from  the  650  family  child  care 
providers  linked  to  these  650  families. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 


State  Key  Informant  Interviews  

Community  Key  Informant  Interviews  

Parent  Focus  Groups  

Provider  Focus  Group  

Community  Survey  (Screener)  

Community  Survey  

In-Deptti  Study  Parent  Screener 

In-Depth  Study  Parent  Intervew  

In-Deptti  Study  Student  Interview  

In-Deptti  Study  Family  Child  Care  Provider  Screener 

In-Deptti  Study  Family  Care  In-Deptti  Study  Care  Provider  Interview 


Numt)er  of  re- 
spondents 


170 

250 

250 

250 

64,474 

5.000 

2,172 

650 

63 

1.458 

650 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


1.00 

1.00 

1.5 

1.5 

0.08.5 

0.08125 

.33 

.17 
.50 


Total  burden 
hours 


113 

167 

250 

250 

1,719 

833 

58 

1.625 

21 

88 

650 


Estimated  Total  Annual  Burden 
Hours:  5,774. 

In  Compliance  with  the  requirements 
of  Section  3506(cK2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  collection  of  information 
can  be  obtained  and  comments  may  be 
forwarded  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarify  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
with  60  days  of  this  publication 

Dated:  November  30.  1998. 
Bob  Sargis, 

Acting  Reports  Qeamnce  Officer. 
[PR  Doc.  98-32282  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Developmental  Disabilities 
Council  State  Plan. 

ANNUAL  Burden  Estimates 


OMB  No.:  0980-0162. 

Description:  Developmental 
Disabilities  Councils  (DD  Councils)  in 
each  State  is  required  under  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C,  6000 
et  seq.)  to  develop  plans  on  a  triennial 
basis  and  to  review  those  plans  at  least 
annually.  Each  Council  develops  its 
plan  as  a  basis  for  promoting  systems 
change  and  capacity  building  in  service 
systems  for  persons  with  developmental 
disabilities  in  the  State.  The  State  plan 
must  be  made  available  for  public 
comment  in  the  State  and  must  be 
approved  by  the  Governor  of  the  State. 
After  that  it  is  submitted  to  the 
Department  of  Health  and  Human 
Services,  which  will  use  the  information 
to  ensure  compliance  of  the  State  with 
requirements  in  the  Act.  The 
information  in  the  State  plan  is  also 
used  as  one  basis  for  providing 
technical  assistance,  such  as  during  site 
visits. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 


Three  Year  State  Plan 


Number  of  re- 
spondents 


55 


Numt)er  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


130 


Total  burden 
hours 

7,150 


Estimated  Total  Annual  Burden 
Hours:  7,150. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 


writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 


Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 


OMB  Comm 
make  a  decisic 
collection  of  ii 
60  days  after  \ 
document  in  t 
Therefore,  a  c( 
having  its  full 
within  30  day 
comments  anc 
proposed  info 
be  sent  directl 
ofManagemer 
Reduction  Pro 
N.W.,  Washin 
Ms.  Wendy  Tf 

Dated:  Noven 
Bob  Sargis, 

Acting  Reports  I 
IFR  Doc.  98-32; 
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agency:  Food 
HHS. 
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Total  burden 
hours 


113 

167 

250 

250 

1,719 

833 

58 

1.625 

21 

88 

650 
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Total  burden 
hours 


7,150 


?ton,  D.C. 
Clearance 


OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30  to 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  November  30, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-32283  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  98F-1021] 

Rohm  and  Haas  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Rohm  and  Haas  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  certain  styrene-acrylic 
copolymers  as  components  of  coatings 
for  paper  and  paperboard  intended  for 
use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202^18-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4632)  has  been  filed  by 
Rohm  and  Haas  Co.,  100  Independence 
Mall  West,  Philadelphia,  PA  19106.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  certain  styrene-acrylic 
copolymers  as  components  of  coatings 
for  paper  and  paperboard.  The 
copolymers  contain  monomer  units 
from  styrene  and  methyl  methylacrylate 
and  may  contain  monomer  units  from 


butyl  methacrylate,  methacrylic  acid, 
butyl  acrylate,  acrylic  acid,  and  allyl 
methacrylate. 

The  agency  has  determined  imder  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  November  10, 1998. 
George  H.  Pauli, 

Acting  Director.  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98P-0425] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Surgical 
Lamps 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
order  denying  a  petition  requesting  an 
exemption  from  the  premarket 
notification  requirements  for  surgical 
lamps.  FDA  is  publishing  this  notice  in 
accordance  with  procedures  established 
by  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
EFFECTIVE  DATE:  December  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Pub.  L.  94-295)),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA  (Pub.  L.  101- 
629)),  devices  are  to  be  classified  into 
class  I  (general  controls)  if  there  is 


information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  11  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human 
healtk,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28, 1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  21  CFR  part 
807,  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  {510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Pub.  L.  105- 
115).  Section  206  of  FDAMA,  in  part, 
added  a  new  section  510(m)  to  the  act. 
Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
FDAMA,  to  pubUsh  in  the  Federal 
Register  a  fist  of  each  type  of  class  11 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  c/ffectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21,  1998  (63  FR  3142). 

Section  510(m)(2)  of  the  act  provides 
that,  1  day  after  date  of  publication  of 
the  list  under  section  510{m)(l),  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
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interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  pubHsh  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

II.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(ic)  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19,  1998, 
entitled  "Procedures  for  Class  II  Device  ' 
Exemptions  from  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  World  Wide  Web 
on  the  CDRH  home  page  at  "http:// 
www.fda.gov/cdrh"  or  by  facsimile 
through  CDRH  Facts-on -Demand  at  1- 
800-^99-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 
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III.  Petitions 

On  June  17,  1998,  FDA  received  a 
petition  requesting  an  exemption  from 
premarket  notification  for  surgical 
lamps  fi-om  Getinge/Castle,  Inc.  On 
September  30, 1998  (63  FR  52275),  FDA 
published  a  notice  announcing  that  it 
had  received  three  petitions,  including 
the  one  from  Getinge/Castle,  Inc., 
requesting  exemption  fi-om  premarket 
notification  for  class  II  devices  and 
providing  an  opportunity  for  interested 
persons  to  submit  comments  on  the 
petitions  by  October  30,  1998.  FDA 
received  no  comments.  FDA  has 
reviewed  these  petitions  and,  for  the 
following  reasons,  has  determined  that 
surgical  lamps  do  not  meet  the  criteria 
for  exemption  described  previously  and 
is,  therefore,  issuing  this  order  denying 
the  petition  to  exempt  these  devices 
from  the  requirements  of  premarket 
notification.  The  other  two  petitions 
will  be  addressed  separately  in  another 
issue  of  the  Federal  Register. 

FDA  has  determined  fi-om  its  medical 
devices  reporting  (MDR)  database  that 
there  is  a  risk  of  over-exposure  to 
ultraviolet  (UV)  light  from  surgical 
lamps  and  there  is  a  risk  of  surgical 
lamps  falling  on  surgical  personnel 
during  use.  FDA  has  recently  completed 


a  guidance  document  for  surgical  lamps 
entitled  "Guidance  Document  for 
Surgical  Lamp  510(k)s."  FDA  is  also 
aware  of  a  draft  standard  from  the 
International  Electrotechnical 
Commission  (lEC),  IEC-6060 1-2-41, 
that  would  be  applicable.  FDA  beheves 
that  the  guidance  and  the  draft  standard 
would  address  the  risks  to  health 
presented  by  surgical  lamps.  At  some 
time  in  the  future,  FDA  may  adopt  the 
guidance  document  and  the  lEC 
standard  as  special  controls  for  surgical 
lamps.  Without  the  guidance  and  the 
lEC  standard  as  special  controls,  FDA 
believes  that  premarket  notification  is 
necessary  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  sunlamps. 

Dated:  November  23,  1998. 
D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 


Health. 

[FR  Doc.  98-32248  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0477] 

Medical  Devices;  Reconditioners, 
Rebuilders  of  Medical  Devices; 
Revocation  of  Compliance  Policy 
Guide;  Request  for  Comments 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking 
Compliance  Policy  Guide  (CPG)  7124.28 
because  application  of  current  good 
manufacturing  practice  (CGMP) 
requirements  to  "reconditioners/ 
rebuilders"  of  used  medical  devices 
does  not  comport  with  definitions  in  the 
quality  system  (QS)  regulation  or 
guidance  in  the  final  rule  that  applies 
CGMP  requirements  to  "manufacturers" 
and  "remanufacturers."  Because 
"reconditioners/rebuilders"  are 
specifically  excluded  from  the 
definition  of  "manufacturer"  or 
"remanufacturer"  in  the  QS  regulation, 
guidance  in  the  CPG  on  the  applicability 
of  registration,  listing,  and  other 
statutory  and  regulatory  requirements  to 
"reconditioners/rebuilders"  does  not 
represent  current  agency  thinking.  In 
the  advance  notice  of  proposed 
rulemaking  (ANPRM).  published  in  the 
December  23,  1997,  Federal  Register, 
FDA  aimounced  its  intention  to 
consider  identifying  the  used  device 
market,  for  regulatory  purposes,  in 


terms  of  "refurbishers,"  "as-is 
remarketers,"  and  "servicers"  whose 
activities  do  not  significantly  change  the 
safety,  performance,  or  use  of  a  device, 
and  to  examine  alternative  approaches 
for  regulating  these  firms.  Pending  the 
issuance  of  a  rule  or  guidance  setting 
forth  FDA's  current  position,  CPG 
7124.28  is  being  revoked  to  eliminate 
obsolete  guidance  and  reduce  industry 
burdens. 

EFFECTIVE  DATE:  January  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  W.  Morgenstem,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
305),  2094  Gaither  Rd.,  Rockville,  MD 
20850,  301594-4699,  ext.  102. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  issued  CPG  7124.28, 
Reconditioners/Rebuilders  of  Medical 
Devices,  on  December  29,  1987.  As 
revised  in  March  1995,  it  is  currently 
found  in  Section  300.200  of  the 
Compliance  Policy  Guides  Manual.  CPG 
7124.28  identifies  a  "reconditioner/ 
rebuilder"  as  a  person  or  firm  that 
acquires  ownership  of  a  used  device 
and,  for  purposes  of  resale  or 
commercial  distribution,  "restores"  or 
"refurbishes"  the  device  to  the 
manufacturer's  original  or  current 
specifications,  or  new  specifications. 

CPG  7124.28  provides  that 
"reconditioners"  or  "rebuilders"  must 
register  under  section  510  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360)  and  21  CFR  807.20(a), 
and  they  are  subject  to  the  premarket 
notification  requirements  of  21  CFR 
807.81.  The  CPG  specifies  label 
statements  that  must  be  displayed  on 
restored  or  refurbished  devices  in 
accordance  with  21  CFR  801.1  and,  if 
appropriate,  21  CFR  801.109  or  809.10. 
The  CPG  also  states  that 
"reconditioners"  or  "rebuilders"  are 
subject  to  biennial  inspection 
requirements  under  the  act.  if  they 
manufacture  class  11  or  class  III  devices, 
and  to  the  medical  device  reporting 
(MDR)  requirements  in  21  CFR  803.  The 
CPG  further  cautions  that  the  resale  of 
devices  restored  by  "reconditioners" 
and  "rebuilders"  who  do  not  comply 
with  requirements  cited  in  the  CPG 
renders  the  restored  devices  adulterated 
under  section  501(h)  of  the  act  (21 
U.S.C.  351(h)),  or  misbranded  under 
sections  502(a)  or  (f),  or  510  of  the  act 
(21  U.S.C.  352(a)  or  (fl.  or  360),  as 
appropriate. 

The  guidance  in  CPG  7124.28 
represented  the  agency's  current 
thinking,  until  publication  of  the 
CGMP/QS  final  rule  in  the  Federal 
Register  of  October  7, 1996  (61  FR 
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52602),  which  codified  the  QS  at  21 
CFR  820.  The  guidance  did  not  create  or 
confer  any  rights  for  or  on  any  person 
and  did  not  operate  to  bind  FDA  or  the 
public.  An  ahemative  approach  may 
have  been  used  if  such  approach  had 
satisfied  the  appHcable  statute, 
regulations,  or  both. 

II.  Basis  for  Revoking  CPG  7124.28 

A.  Guidance  Concerning  the 
Applicability  of  CGMP  Requirements 

CPG  7124.28  applies  CGMP 
requirements  to  "reconditioners/ 
rebuilders"  who  "restore"  or 
"refurbish"  used  devices.  The  definition 
that  the  guidance  provides  for  these 
entities  is  now  considered  obsolete  and 
the  application  of  CGMP's  in  the 
guidance  is  contrary  to  current  agency 
thinking,  as  discussed  in  section  llJi 
and  II.B  of  this  document. 

The  July  1995  "Working  Draft  of  the 
Current  Good  Manufacturing  Practice 
(CGMP)  Final  Rule"  contained 
definitions  for  the  terms  "refurbisher" 
and  "servicing."  It  also  included 
"refurbishers"  and  "servicers"  within 
the  definition  of  "maniifacturer."  This 
"working  draft"  was  made  available  for 
public  comment  (60  FR  37856,  July  15, 
1996),  and  it  was  discussed  extensively 
in  written  comments,  in  public  and 
industry  testimony,  and  in 
recommendations  of  FDA's  GMP 
Advisory  Committee  during  meetings  in 
August  and  September  1995.  Comments 
on  the  "working  draft"  claimed  that 
using  the  "end-of-life"  characteristic  of 
a  device  to  distinguish  a  "refurbisher's" 
activities  from  "servicing"  activities  was 
confusing,  unnecessary,  and  raised  legal 
and  liability  issues  (see  CGMP/QS  final 
rule  (61  FR  52609,  October  7,  1996).  The 
concerns  of  cost,  equity,  and 
competitive  concerns  were  also  raised 
regarding  the  regulation  of 
"refurbishers,"  "servicers,"  and  "third- 
party"  service  organizations  (61  FR 
52604  and  52640).  Under  these 
concerns,  the  terms  "refurbisher," 
"servicer,"  and  "servicing"  were  not 
included  in  the  final  CGMP/QS 
regulation,  as  they  relate  to  entities 
outside  the  control  of  the  original  device 
manufacturer,  even  though  FDA 
beheves  that  "persons  who  perform 
such  functions  meet  the  definition  of 
manufacturer"  (61  FR  52610).  FDA 
elected  to  address  the  application  of 
CGMP  requirements  to  "refurbishers" 
and  "servicers"  in  a  separate 
rulemaking  (61  FR  52610  and  52611). 

The  agency  focused,  instead,  on  used- 
device  processors  making  significant 
modifications  to  finished  devices.  The 
new  term  "remanufacturer"  was  added 
to  the  final  regulation,  included  within 


the  meaning  of  "manufacturer,"  and 
defined  in  21  CFR  820. 3(w)  to  mean 
"any  person  who  processes,  conditions, 
renovates,  repackages,  restores,  or  does 
any  other  act  to  a  finished  device  that 
significantly  changes  the  finished 
device's  performance  or  safety 
specifications,  or  intended  use."  As  a 
result  of  this  rulemaking,  the  guidance 
in  CPG  7124.28  has  become  obsolete 
because  its  terminology  and  application 
of  CGMP  requirements  do  not  conform 
witt  the  terms  and  applicability  of  the 
current  CGMP/QS  regulation.  The  CPG 
applies  CGMP  requirements  to 
"reconditioners"  or  "rebuilders"  who 
acquire  ownership  of  used  devices  and 
"restore"  and/or  "refurbish"  the  devices 
to  meet  the  device  manufacturer's 
original  or  current  specifications,  or 
new  specifications,  prior  to  reselling  or 
remarketing  the  used  devices.  The  only 
term  used  in  this  guidance  that  is  used 
in  the  current  regulation  is  "restore."  By 
virtue  of  acquiring  ownership  of  the 
devices  which  they  "restore"  or 
"refurbish,"  the  "reconditioners"  or 
"rebuilders"  identified  in  CPG  7124.28 
would  consist  almost  exclusively  of 
entities  who  operate  outside  the  control 
of  the  original  device  manufacturer.  As 
noted  previously,  the  terms 
"refurbisher"  and  "servicer,"  as  they 
relate  to  such  entities,  are  not  found  in 
the  current  regulation  and  their  CGMP 
responsibilities  are  to  be  addressed  by 
FDA  in  a  separate  rulemaking. 

Thus,  the  guidance  in  CPG  7124.28 
applies  CGMP  requirements  to  entities, 
i.e.,  "reconditioners/rebuilders,"  whose 
definition  is  obsolete  and  whose 
definition  contains  a  term, 
"refurbishes,"  which  the  agency  intends 
to  consider  defining  in  another  context. 
Consequently,  guidance  in  CPG  7124.28 
applies  CGMP's  in  a  manner  contrary  to 
ciurent  agency  tjiinking.  For  these 
reasons,  then,  and  in  conjunction  with 
other  used-device  remarketing  issues 
discussed  in  section  n.B  of  this 
document.  FDA  is  revoking  rather  than 
revising  CPG  7124.28  in  order  to 
eliminate  obsolete  CGMP  guidance, 
minimize  confusion,  and  reduce 
attendant  industry  burdens. 

B.  Guidance  Concerning  the 
Applicability  of  Other  Statutory  and 
Regulatory  Requirements 

CPG  7124.28  applies  registration, 
listing,  premarket  notification,  labeling, 
and  MDR  reporting  requirements  to 
"reconditioners"  or  "rebuilders"  of  used 
devices.  This  portion  of  the  guidance  is 
likewise  obsolete  in  applying  statutory 
and  regulatory  requirements  to  a  group 
of  entities  whose  common  definition  is 
no  longer  considered  relevant.  Such 
guidance  also  does  not  represent  current 


agency  thinking,  as  discussed  in  section 
II.B  of  this  document. 

On  the  basis  of  industry  concerns 
raised  during  CGMP  rulemaking,  FDA's 
knowledge  of  changes  in  the  used- 
device  market,  and  information  on  used- 
device  "remarketers"  and  "servicers" 
obtained  through  the  International 
Association  of  Medical  Equipment 
Remarketers,  FDA  no  longer  believes 
that  the  processing,  remarketing,  or 
servicing  of  used  devices  should  be 
characterized  in  terms  of  whether  or  not 
the  processor  acquires  ownership  of  the 
device  for  purposes  of  resale  or 
remarketing.  FDA  now  believes  that  it 
may  be  more  appropriate  to  identify  and 
distinguish  between  the  types  of 
processing  conducted  on  used  devices 
on  the'basis  of  whether  or  not 
significant  changes  occur,  or  are  made, 
in  the  performance  or  safety 
specifications  or  intended  use  of  the 
finished  device,  as  a  result  of  the 
processing. 

FDA  has  already  incorporated  its 
current  thinking  in  the  definition  of 
"remanufacturer"  that  it  added  to  the 
CGMP/QS  regulation.  The  processing 
activities  of  a  "remanufacturer" 
significantly  change  the  safety, 
performance,  or  use  of  a  finished  device. 
In  the  ANPRM  published  in  the 
December  23,  1997,  Federal  Register  (62 
FR  67011),  FDA  announced,  and 
solicit,^d  public  comment  upon,  its 
intention  to  further  distinguish  the 
used-device  market,  for  regulatory 
purposes,  in  terms  of  processors  whose 
activities  do  not  significantly  change  the 
performance  or  safety  specifications,  or 
intended  use  of  a  finished  device,  in 
contrast  to  the  activities  of 
"remanufacturers."  FDA  preliminarily 
identified  the  activities  of  certain  such 
processors,  and  solicited  public 
comment  and  input  on  the  tentative 
definitions  it  drafted  and  presented  in 
the  ANPRM,  identifying  the  activities  of 
"refurbishers,"  "as-is  remarketers,"  and 
"servicers"  of  used  devices.  Public 
comment  was  also  solicited  concerning 
whether  FDA  should  define  such 
processors,  or  other  types  of  processors 
identified  following  pubUc  comment, 
through  rulemaking  or  the  issuance  of 
guidance,  under  the  agency's  "Good 
Guidajice  Practices"  (GGP)  policy  (62 
FR  8961,  February  27,  1997). 

FDi^  also  announced  in  the  December 
23,  1997.  ANPRM  its  intention  to 
reexamine  its  options  in  regulating 
remarketers  and  servicers  of  used 
devices.  FDA  currently  believes  that  it 
may  be  appropriate  for  the  agency  to 
apply  certain  regulatory  controls  to 
certain  used-device  processors,  using 
alternative  regulatory  approaches,  if 
their  processing  activities  do  not  result 
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in  significant  changes  in  the  used 
device's  safety  or  performance 
specifications,  or  intended  use.  Public 
comment  and  input  were  solicited 
concerning  alternative  regulatory 
approaches  the  agency  might  consider 
in  applying  regulatory  controls  upon  the 
activities  of  "refurbishers,"  "as-is 
remarketers,"  and  "servicers,"  or  other 
types  of  used-device  processors 
identified  following  comments.  As  a 
consequence  of  these  agency  actions, 
the  guidance  in  CPG  7124.28  concerning 
the  applicability  of  registration,  listing, 
and  other  statutory  and  regulatory 
requirements  to  "reconditioners/ 
rebuilders"  of  used  devices  is  obsolete 
and  no  longer  represents  current  agency 
thinking.  Pending  FDA's  issuance  of  a 
rule  or  guidance  setting  forth  the 
agency's  current  position  on  these 
matters,  FDA  is  revoking,  rather  than 
revising  CPG  7124.28  in  its  entirety  in 
order  to  eliminate  obsolete  guidance, 
minimize  confusion,  and  reduce 
attendant  industry  burdens. 

Dated:  October  23, 1998. 

D.B.  Burlington, 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  98-32249  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2025-N] 

RIN  0938-AJ07 

Medicare  Program;  Recognition  of 
NAIC  Model  Standards  for  Regulation 
of  Medicare  Supplemental  Insurance 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


SUMMARY:  This  notice  describes  changes 
made  by  the  Balanced  Budget  Act  of 
1997  to  section  1882  of  the  Social 
Security  Act,  which  governs  Medicare 
supplemental  insurance.  It  also 
recognizes  that  the  Model  Regulation 
adopted  by  the  National  Association  of 
Insurance  Commissioners  (NAIC)  on 
April  29, 1998,  as  corrected  and 
clarified  by  HCFA.  is  considered  to  be 
the  applicable  NAIC  Model  Regulation 
for  purposes  of  section  1882  of  the 
Social  Security  Act.  The  changes  made 
by  HCFA  (1)  correct  a  drafting  error  in 
section  12.B(2)  of  the  Model  that  is 
inconsistent  with  Federal  law,  and  (2) 
add  a  clarification  that  copayments  for 
hospital  outpatient  department  services 
under  Part  B  of  Medicare  must  be 


covered  under  the  "core  benefits"  of  a 
Medicare  supplemental  insurance 
policy  in  the  same  manner  as 
coinsurance  for  those  services.  Finally, 
this  notice  prints  as  an  addendum  the 
full  text  of  the  NAIC  Model  Regulation, 
as  corrected  and  clarified  by  HCFA. 
DATES:  Medicare  supplemental 
insurance  policies  issued  in  any  State 
must  conform  to  the  requirements  of 
section  1882(s)(3)  of  the  Social  Security 
Act  as  of  July  1,  1998,  and  to  the 
standards  contained  in  the  revised  NAIC 
Model  Regulation  as  of  the  date  the 
State  adopts  the  revised  standards, 
which  generally  must  be  no  later  than 
April  29,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terese  Klitenic  (410)  786-1565. 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
IDocuments,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubhc  access  is  available  on 
a  Wide  Area  Information  Server  (VVAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/wwnv.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  202-512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 

I.  Background 

A.  The  Medicare  Program 

The  Medicare  program  was 
established  by  Congress  in  1965  with 
the  enactment  of  title  XVIII  of  the  Social 
Security  Act  (the  Act).  The  program 
provides  payment  for  certain  medical 


services  for  persons  65  years  of  age  or 
older,  disabled  beneficiaries,  and 
persons  with  end-stage  renal  disease. 
The  Medicare  program  consists  of  two 
separate  but  complementary  insurance 
programs,  a  hospital  insurance  program 
(Part  A),  which  covers  services 
furnished  by  hospitals,  skilled  nursing 
facilities,  home  health  agencies  and 
hospices;  and  a  supplementary  medical 
insurance  program  (Part  B),  which 
covers  a  wide  range  of  medical  services 
and  suppUes,  including  physicians' 
services,  outpatient  hospital  services, 
outpatient  physical  and  occupational 
therapy  services,  and  home  health 
services.  Part  B  also  covers  certain  drugs 
and  biologicals  that  cannot  be  self- 
administered,  diagnostic  x-ray  and 
laboratory  tests,  purchase  or  rental  of 
durable  medical  equipment,  ambulance 
services,  prosthetic  devices,  and  certain 
medical  supplies. 

While  the  Medicare  program  provides 
extensive  hospital  insurance  benefits 
and  supplementary  medical  insurance, 
it  was  not  designed  to  cover  the  total 
cost  of  medical  care  for  Medicare 
beneficiaries.  Amounts  payable  under 
both  Parts  A  and  B  are  reduced  by 
certain  deductible  and  coinsurance 
amounts  for  which  the  beneficiary  is 
responsible. 

In  1998,  the  Part  A  inpatient  hospital 
deductible  is  $764  ($768  for  1999)  for 
each  "benefit  period"  (the  period 
beginning  on  the  first  day  of 
hospitalization  and  extending  until  the 
beneficiary  is  no  longer  an  inpatient  of 
a  hospital  or  skilled  nursing  facility  for 
60  consecutive  days). 

The  Part  B  deductible  is  $100  for 
calendar  years  1998  and  1999. 
Beneficiaries  are  also  responsible  for 
paying  certain  coinsurance  amounts  for 
covered  items  and  services.  For 
example,  the  coinsurance  applicable  to 
physicians'  services  under  Part  B  is 
generally  20  percent  of  the  Medicare- 
approved  amount  for  the  service.  When 
beneficiaries  receive  covered  services 
from  physicians  who  do  not  accept 
assignment  of  their  Medicare  claims,  the 
beneficiaries  may  also  be  required  to 
pay  amounts  in  excess  of  the  Medicare 
approved  amount  ("excess  charges"),  up 
to  a  limit  established  under  the  Act. 

There  are  a  number  of  items  and 
services  that  are  not  covered  under 
either  Part  A  or  Part  B;  for  example, 
custodial  nursing  home  care,  most 
dental  care,  eyeglasses,  and  most 
prescription  drugs  are  not  covered. 
Beneficiaries  must  pay  the  full  cost  of 
these  items  and  services  out-of-pocket 
or  may  purchase  additional  private 
insurance  to  help  pay  the  costs. 

Because  Medicare  does  not  cover  the 
total  cost  of  providing  medical  care,  a 
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substantial  number  of  Medicare 
beneficiaries  have  some  type  of  private 
health  coverage.  This  coverage  may 
include  Medicare  supplemental 
insurance,  employer  group  health  plans, 
hospital  indemnity  insurance,  nursing 
home  or  long  term  care  insurance,  and 
specified  disease  insurance. 

B.  Medicare  Supplemental  Insurance 

Medicare  supplemental  insurance 
policies,  also  known  as  "Medigap" 
policies,  are  designed  to  fill  specific 
gaps  in  the  original  Medicare  "fee-for- 
service"  benefit  structure.  (They  are  not 
needed,  and  would  not  be  usable,  if 
Medicare  benefits  are  obtained  through 
an  HMO  or  other  type  of  managed  care 
arrangement.)  Medigap  policies 
typically  provide  coverage  for  some  or 
all  of  the  deductible  and  coinsurance 
amounts  applicable  to  Medicare-covered 
services,  and  sometimes  cover  items  or 
services  that  are  not  covered  by 
Medicare. 

Section  1882  of  the  Act  prohibits  the 
sale  of  Medigap  policies  that  do  not 
conform  to  Federal  statutory 
requirements.  The  statute  also 
incorporates  by  reference,  as  part  of  the 
statutory  requirements,  certain 
minimum  standards  established  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC).  These  minimum 
standards,  knowm  as  the  "NAIC  Model 
Standards,"  are  found  in  the  "NAIC 
Model  Regulation  to  Implement  the 
Individual  Accident  and  Sickness 
Insurance  Minimum  Standards  Act," 
initially  adopted  by  the  NAIC  on  June 
6, 1979.  See  section  1882(g)(2)(A)  of  the 
Act.  In  particular,  the  Model  Standards, 
as  revised  in  1992  under  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
prescribed  10  benefit  packages.  Under 
section  1882,  Medigap  policies 
generally  may  not  be  sold  unless  they 
conform  to  one  of  the  10  benefit 
packages,  which  are  designated  as  plans 
"A"  through  "J." 

Section  1882(b)(1)  of  the  Act  also 
provided  tuat  Medigap  policies  issued 
in  a  State  would  be  deemed  to  meet  the 
Federal  requirements  if  the  State's 
program  regulating  Medicare 
supplemental  policies  provided  for  the 
application  of  standards  at  least  as 
stringent  as  those  contained  in  the  NAIC 
Model  Regulation,  and  requirements 
equal  to  or  more  stringent  than  those  set 
forth  in  section  1882  of  the  Act. 

States  must  amend  their  regulatory 
programs  to  implement  all  of  the  new 
Federal  statutory  requirements,  and 
applicable  changes  to  the  Model 
standards.  However,  States  maintain  the 
authority  to  enact  provisions  that  are 
more  stringent  than  those  that  are 
incorporated  in  the  NAIC  Model 


Regulation  or  in  the  statutory 
requirements.  See  section  1882(b)(1)(A) 
of  the  Act.  States  that  have  received  a 
waiver  under  section  1882(p)(6)  may 
continue  to  authorize  the  sale  of  policies 
that  contain  different  benefits  than  the 
10  standardized  benefit  packages. 
Massachusetts,  Minnesota,  and 
Wisconsin  have  received  waivers; 
however,  the  three  waiver  States  must 
still  make  the  Balanced  Budget  Act  of 
1997  (BBA)  conforming  amendments.  In 
particular,  these  States  are  subject  to  the 
statutory  guaranteed  issue  requirements 
with  respect  to  all  Medicare 
beneficiaries  who  meet  the  criteria  in 
section  1882(s)(3)  for  guaranteed  issue. 
The  only  difference  in  the  waiver  States 
is  that  section  1882(3)(C)(iv)  specifies 
that  the  statutory  references  to  benefit 
packages  (that  is,  in  most  cases,  benefit 
packages  designated  "A",  "B",  "C"  or 
"F")  are  deemed  to  be  references  to 
comparable  benefit  packages  offered  in 
the  State  with  the  waiver. 

As  provided  in  section  1882(p)(4)(B) 
of  the  Act,  any  State  may  continue  to 
approve  the  addition  of  new  or 
innovative  benefits  to  an  otherwise 
approved  standardized  plan. 

Under  section  1882(p)(5)  of  the  Act, 
while  a  State  must  approve  the  core 
Plan  "A"  for  sale  in  the  State,  it  does  not 
have  to  permit  any  or  all  of  the  other 
nine  plans  to  be  sold  in  the  State. 
Therefore,  the  State  need  not  permit  the 
sale  of  each  type  of  standardized  plan, 
so  long  as  the  core  plan  is  offered. 
Moreover,  a  State  need  not  approve  the 
sale  of  high  deductible  Plans  "F"  and 
"J"  simply  because  it  also  permits  sale 
of  the  standard  deductible  versions  of 
either  of  these  two  plans. 

In  addition,  section  1882(d)  makes  it 
unlawful  in  some  circumstances  for 
Medigap  and  certain  other  health 
insurance  policies  to  be  sold  to  a 
Medicare  beneficiary  if  the  sale  results 
in  duplicate  coverage. 

Section  1882(g)(1)  of  the  Act  defines 
Medicare  supplemental  policies.  This 
definition  excludes  policies  offered  by 
an  employer  to  employees  or  former 
employees  and  policies  or  plans  offered 
by  a  labor  organization  to  members  or 
former  members.  HMOs,  and  other 
managed  care  plans  that  contract  with 
Medicare  under  section  1876  of  the  Act 
or  under  a  demonstration  authority,  as 
well  as  Medicare+Choice  plans  offered 
by  organizations  that  contract  under 
Part  C  of  Medicare  (see  following 
discussion)  are  also  excluded  from  the 
definition  of  a  Medicare  supplemental 
policy. 

II.  Legislative  Changes 

BBA  created  a  new  Part  C  of 
Medicare,  commonly  known  as 


Medicare+Choice.  This  allows  Medicare 
eligible  individuals  to  avail  themselves 
of  a  wide  range  of  managed  care 
options.  Under  the  new 
Medicare+Choice  program,  every 
individual  entitled  to  Medicare  Part  A 
and  enrolled  under  Part  B,  except  for 
individuals  with  end-stage  renal 
disease,  may  elect  to  receive  benefits 
through  either  the  existing  Medicare  fee- 
for-service  program  or  a  Part  C 
Medicare+Choice  plan.  However, 
individuals  choosing  Medicare+Choice 
will  not  require  the  protections  afforded 
under  Medigap  policies  because  their 
needs  will  be  met  under  the 
Medicare+Choice  program.  Regulations 
for  the  new  Part  C  Medicare+Choice 
program  were  published  in  a  separate 
document  on  June  26,  1998  (63  FR 
52610). 

Section  4003(a)(1)  of  the  BBA 
amended  section  1882(d)(3)(A)(i)  of  the 
Act  to  provide  that  it  is  unlawful  for  a 
Medigap  policy  to  be  sold  or  issued  to 
an  individual  who  has  elected  to  be 
erut)lled  in  a  Medicare+Choice  plan 
when  the  seller  has  knowledge  that  the 
poUcy  duplicates  health  benefits  to 
which  the  individual  is  already  entitled 
under  Medicare+Choice  or  under 
another  Medigap  policy. 

Section  4003(a)l3)  of  BBA  also  states 
that  a  Medicare+Choice  plan  is 
excluded  from  the  definition  of  a 
Medicare  supplemental  policy. 

Section  4031  of  the  BBA  amended 
section  1882(s)  of  the  Act,  which 
governs  guaranteed  issue  of  Medigap 
policies.  When  an  individual  seeks  to 
enroll  in  a  specified  Medigap  policy 
within  63  days  of  the  events  described 
below,  the  issuer  may  not  (1)  deny  or 
condition  the  issuance  of  a  Medigap 
poUcy  that  is  offered  or  available:  (2) 
discriminate  in  the  pricing  of  such  a 
policy  because  of  health  status,  claims 
experience,  receipt  of  health  care,  or 
medical  condition;  or  (3)  impose  a 
preexisting  condition  exclusion. 

Involuntary  Terminations  of  Coverage 

For  the  following  four  classes  of 
individuals,  the  specific  policies  subject 
to  the  guaranteed  issue  requirements  are 
Medigap  plans  "A".  "B",  "C",  or  "F": 

(a)  Individuals  enrolled  under  an 
employee  welfare  benefit  plan  that 
provides  health  benefits  that 
supplement  Medicare,  if  the  plan 
terminates  or  ceases  to  provide  all  those 
benefits. 

(b)  Persons  enrolled  with  a 
Medicare+Choice  organization  under  a 
Medicare+Choice  plan  whose 
enrollment  is  discontinued  under  the 
following  circumstances:  (1)  the 
organization's  or  plan's  certification  is 
terminated,  or  the  organization  has 
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discontinued  providing  the  plan  in  the 
area  where  the  person  resides;  (2)  the 
individual  is  no  longer  eligible  to 
remain  in  the  plan  because  of  a  change 
in  circumstances,  including  a  move 
outside  of  the  entity's  service  area,  but 
not  including  nonpayment  of  premiums 
or  disruptive  behavior;  or  (3)  the 
individual  demonstrates  that  the 
organization  substantially  violated  a 
material  contract  provision  or  materially 
misrepresented  the  plan's  provisions  in 
marketing  the  plan  to  the  individual. 

(c)  Persons  enrolled  with  an  HMO  or 
other  organization  that  has  a  risk  or  cost 
contract  under  section  1876  of  the  Act; 
with  a  health  care  prepayment  plan 
under  section  1833  of  the  Act;  with  a 
similar  organization  operating  under  a 
demonstration  project  authority;  or 
under  a  Medicare  SELECT  policy  (a  type 
of  Medigap  policy  in  which  an 
individual's  choice  of  providers  is 
restricted  in  return  for  a  lower  Medigap 
insurance  premium).  However,  this  only 
applies  if  enrollment  ceases  for  the 
reasons  set  forth  in  (b)  above  and,  in  the 
case  of  a  SELECT  policy,  there  is  no 
apphcable  provision  under  State  law  for 
continuation  of  the  coverage. 

(d)  Individuals  enrolled  under  a 
Medigap  policy  if  enrollment  ceases 
because  of:  (1)  Bankruptcy  or  insolvency 
of  the  issuer  or  because  of  other 
involuntary  termination  of  coverage  and 
there  is  no  provision  under  applicable 
State  law  for  the  continuation  of  the 
coverage;  (2)  the  issuer  of  the  policy 
substantially  violated  a  material 
provision  of  the  policy;  or  (3)  the  issue 
materially  misrepresented  the  policy's 
provisions  in  marketing  the  policy  to 
the  individual.  See  section  4031(a)(3)  of 
BBA. 

Free  Look  at  Managed  Care 

For  the  following  class  of  individuals, 
the  specific  policies  subject  to  the 
guaranteed  issue  requirements  are  the 
Medicare  supplemental  policy  under 
which  the  individual  was  most  recently 
enrolled  if  it  is  still  available,  or  if  this 
pohcy  is  not  available  from  the  previous 
issuer,  Medigap  plans  "A,"  "B,"  "C,"  or 
"F."  The  following  criteria  must  be  met 
for  the  individual  to  qualify  for 
guaranteed  issue  under  this  category: 
The  individual  (1)  was  covered  under  a 
Medigap  policy;  (2)  subsequently 
terminated  the  policy  and  eiu-olled  with 
a  Medicare+Choice  organization,  with 
an  HMO  or  other  organization  that  has 
a  contract  under  section  1876  of  the  Act, 
with  a  similar  organization  operating 
under  a  demonstration  project  authority, 
or  purchased  a  Medicare  SELECT 
policy;  and  (3)  terminates  enrollment  in 
the  Medicare+Choice  or  other 
organization,  or  the  Medicare  SELECT 


policy,  described  in  (2)  within  12 
months  after  enrolling.  However,  this 
provision  applies  only  if  the  individual 
had  never  previously  been  enrolled  with 
any  organization  or  policy  mentioned  in 
(2)  above. 

For  the  five  classes  of  Medicare 
beneficiaries  described  above,  the 
guaranteed  issue  requirements  protect 
"individuals"  whose  previous  coverage 
has  been  terminated.  Before  the 
enactment  of  the  BBA,  beneficiaries  had 
only  one  opportunity  to  purchase  a 
Medigap  policy  on  a  "guaranteed  issue" 
basis.  This  opportunity  was  only 
available  to  beneficiaries  who  were  age 
65  or  over,  and  was  available  during  the 
6-month  period  following  the  date  that 
they  were  both  age  65  or  over  and 
enrolled  in  Medicare  Part  B.  There  was 
no  guaranteed  open  enrollment 
provision  for  individuals  under  age  65. 
However,  in  contrast  to  both  the  general 
open  enrollment  provision  of  section 
1882(s)(2)(A)  and  the  new  guaranteed 
issue  provision  in  section 
1882(s)(3)(B)(vi)  (discussed  below), 
which  specifically  state  that  the 
protected  "individual"  must  be  at  least 
age  65,  the  guaranteed  issue  provisions 
in  section  1882{s)(3)(B)  (i)  through  (v) 
do  not  contain  an  age  restriction. 
Therefore,  the  latter  provisions  apply  by 
their  terms  both  to  individuals  eligible 
for  Medicare  based  on  age,  and  those 
whose  eligibility  is  based  on  disability 
or  ESRD.  All  of  these  individuals  who 
meet  the  requirements  set  forth  in  the 
BBA  qualify  for  its  guaranteed  issue 
protections  with  respect  to  policies  that 
are  offered  and  available  to  new 
enrollees.  (In  some  situations  policies 
may  not  be  available  to  beneficiaries 
under  65.  In  other  situations,  a  policy 
designated  "B",  "C,"  or  "F"  may  not  be 
available  in  a  particular  State.) 

There  is  one  additional  class  of 
beneficiaries  who  are  entitled  by  the 
BBA  amendments  to  a  guaranteed  issue 
Medigap  policy.  An  individual  who 
upon  first  becoming  eligible  for 
Medicare  at  age  65  enrolls  in  a 
Medicare+Choice  plan,  and  later 
disenrolls  from  the  plan  within  12 
months  of  the  effective  date  of  that 
enrollment,  is  entitled  to  guaranteed 
issue  of  any  Medigap  plan  "A"  through 
"I"  under  the  same  conditions  described 
above  (including  that  the  individual 
must  apply  for  the  Medigap  policy 
within  63  days  of  dropping  the 
Medicare+Choice  coverage,  and  may  not 
be  subject  to  a  preexisting  condition 
exclusion,  or  be  subject  to  price 
discrimination  based  on  health  status). 

Preexisting  Condition  Exclusion 

Section  4031(b)  of  the  BBA  also  limits 
the  application  of  a  preexisting 


condition  exclusion  for  Medigap 
policies  during  the  initial  6-month 
open-enrollment  period  for  aged 
beneficiaries.  Such  an  exclusion  cannot 
be  imposed  on  an  individual  who,  on 
the  date  of  application,  had  a 
continuous  period  of  at  least  6  months 
of  health  coverage  defined  as 
"creditable  coverage"  under  title  XXVII 
of  the  Public  Health  Service  (PHS)  Act. 
as  added  by  title  I  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA).  If 
the  individual  has  less  than  6  months 
coverage,  the  issuer  must  reduce  the 
period  of  any  preexisting  condition 
exclusion  by  the  aggregate  of  periods  of 
"creditable  coverage"  applicable  to  the 
individual  as  of  the  enrollment  date. 
The  rules  used  to  determine  the 
reduction  are  based  on  rules  used  under 
section  2701  of  the  PHS  Act. 

The  following  information  is  provided 
for  the  convenience  of  the  reader.  A 
complete  description  of  requirements 
under  title  XXVII  of  the  PHS  Act  can  be 
found  at  45  CFR  parts  144,  146.  and  148. 
Under  section  2701,  a  poUcy  can  only 
exclude  coverage  for  a  preexisting 
condition  if  medical  advice,  diagnosis, 
care,  or  treatment  was  recommended  or 
received  for  the  condition  within  the  six 
months  before  the  effective  date  of  the 
Medigap  policy. 

HIPAA  also  added  section  2701(c)  of 
title  XXVII  of  the  PHS  Act  to  define 
creditable  coverage  as  coverage  of  the 
individual  under  any  of  the  following: 
group  health  plan;  health  insurance 
coverage;  Part  A  or  B  of  Medicare; 
Medicaid;  a  medical  care  program  of  the 
Indian  Health  Service  or  a  tribal 
organization;  a  State  health  benefits  risk 
pool;  a  public  health  plan;  the  health 
care  program  for  active  military 
personnel;  the  Federal  employees  health 
benefit  plan;  and  a  health  benefit  plan 
under  the  Peace  Corps  Act.  However, 
creditable  coverage  does  not  include 
poUcies  consisting  solely  of  coverage  of 
excepted  benefits,  as  described  below. 
Creditable  coverage  must  be  continuous. 
This  means  the  individual  must  have  no 
breaks  in  coverage  of  greater  than  63 
days.  If  the  break  is  greater  than  63  days, 
a  new  period  begins  after  the  individual 
reacquires  creditable  coverage.  See 
section  2701(c)(2)  of  the  PHS  Act. 
An  individual  may  demonstrate 
creditable  coverage  in  several  ways. 
First,  group  health  plans,  health 
insurance  issuers,  and  certain  other 
entities  must  furnish  a  certificate  of 
creditable  coverage  after  the  coverage 
terminates.  In  some  cases  this  will  be 
when  employment  ends;  in  other  cases 
it  will  be  after  exhaustion  of 
"continuation  coverage"  under  the 
Consolidated  Omnibus  Budget 
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Reconciliation  Act  of  1985  (Public  Law 
99-272)  or  under  a  similar  State 
program.  A  certificate  may  also  be 
obtained  upon  request  by  the 
individual.  See  section  2701(c)  of  the 
PHS  Act.  Creditable  coverage  can  also 
be  demonstrated  if  the  individual  attests 
to  the  existence  of  creditable  coverage, 
and  presents  corroborating  evidence 
(such  as  pay  stubs  with  insurance 
deduction  or  explanation  of  benefits,  or 
verification  by  a  physician  or  former 
health  care  provider  that  the  individual 
had  health  care  coverage).  The 
individual  must  cooperate  in  verifying 
the  information. 

Excepted  benefits  as  defined  in 
section  2791(c)  of  the  PHS  Act  means 
benefits  under  one  or  more  of  the 
following:  accident  or  disability  income 
insurance;  a  supplement  to  liability 
insurance;  workers'  compensation 
insurance;  liability  insurance  such  as 
automobile  medical  payment  insurance 
or  general  liability  insurance;  credit- 
only  insurance;  on-site  medical  clinics 
and  other  similar  insurance  coverage, 
under  which  benefits  for  medical  care 
are  secondary  or  incidental  to  other 
insurance  benefits. 

Other  excepted  benefits,  if  offered 
separately,  include:  Limited  scope 
dental  or  vision  benefits,  long-term  care, 
nursing  home  care,  home  health  care, 
community-based  care,  or  any 
combination  of  these.  Other  excepted 
benefits,  if  offered  as  independent, 
noncoordinated  benefits,  include 
specified  disease  or  illness  coverage  and 
hospital  indemnity,  or  other  fixed 
indemnity  insurance.  Medicare 
supplemental  insurance  is  also 
classified  as  an  excepted  benefit. 

Long  Term  Care  Insurance  Policies 

Section  4031(c)  of  the  BBA  also 
clarifies,  through  a  technical 
amendment,  that  certain  disclosure 
requirements  apply  only  to  long-term 
care  insurance  policies  that  do  not 
coordinate  with  Medicare  and 
Medicaid. 

High  Deductible  Medigap  Standard 
Policies 

Section  4032  of  the  BBA  adds  two 
additional  high  deductible  Medigap 
standard  policies  with  benefit  packages 
that  are  the  same  as  Plans  "F"  and  "J." 
The  high  deductible  amount  is  $1,500  in 
1998  and  1999.  Out-of-pocket  expenses, 
in  this  instance,  are  expenses  that 
would  ordinarily  be  paid  by  a  Medigap 
poUcy.  These  expenses  include  the 
Medicare  deductibles  for  Parts  "A"  and 
"B"  but  do  not  include,  in  Plan  "J",  the 
plan's  separate  prescription  drug 
deductible  of  $250  or,  in  Plans  "F"  and 


"J,"  the  plans"  separate  foreign  travel 
emergency  deductible  of  $250. 

For  subsequent  years,  the  high 
deductible  amount  will  be  increased  by 
the  percentage  increase  in  the  Consumer 
Price  Index  for  all  urban  consumers  (all 
items;  U.S.  city  average)  for  the  12- 
month  period  ending  with  August  of  the 
preceding  year,  rounded  to  the  nearest 
multiple  of  $10.  The  beneficiary  is 
responsible  for  payment  of  all  expenses 
up  to  this  amount. 

Treatment  of  Hospital  Outpatient 
Department  Copayment 

Section  4031(0  of  the  BBA  also 
specifies  that  "copayment"  amounts 
provided  for  under  section  1833(t)(5)  of 
the  Act  with  respect  to  hospital 
outpatient  department  services  shall  be 
treated  under  Medigap  policies  "in  the 
same  maimer  as  coinsurance  with 
respect  to  such  services."  We  have 
therefore  clarified  the  Model  by 
including  a  reference  to  coverage  for 
copayments  for  hospital  outpatient 
department  services  in  section  8.B(5)  of 
the  Model,  and  in  the  cover  page  of  the 
outline  of  coverage  that  immediately 
follows  section  17.C(4)  of  the  Model. 
For  purposes  of  complying  with  Federal 
law.  States  must  use  this  revised 
language. 

III.  Dates 

The  provisions  added  by  section  4031 
of  the  BBA  have  a  number  of  different 
effective  dates,  as  established  in  section 
4031(d).  There  has  also  been  confusion 
about  the  effective  date  of  the 
guaranteed  issue  provisions  related  to 
Medicare+Choice  plans. 

Guaranteed  Issue  Provisions 

Section  4031(a)  of  the  BBA  expanded 
the  number  of  opportunities  in  which 
an  individual  can  enroll  in  a  Medigap 
policy  on  a  "guaranteed  issue"  basis.  It 
added  section  1882(s)(3)(B),  clauses  (i) 
through  (vi),  to  the  Act  to  require  that 
certain  Medigap  policies  be  offered  to 
six  categories  of  beneficiaries  in  specific 
circumstances.  Section  4031(d)(1)  of  the 
BBA  makes  these  provisions  effective 
July  1,  1998. 

Clause  (ii)  assures  that  individuals 
enrolled  in  Medicare+Choice  plans  are 
entitled  to  guaranteed  issue  of  Medigap 
policies  "A,"  "B,"  "C,"  and  "F"  if 
"there  are  circumstances  permitting 
discontinuance  of  the  individual's 
election  of  the  IMedicare+Choice]  plan 
under  the  first  sentence  of  section 
1851(e)(4)."  This  language  caused 
confusion  because  of  its  cross-reference 
to  the  Medicare+Choice  provisions  in 
section  1851(e)(4).  The  latter  provision 
is  a  Medicare+Choice  provision,  not  a 
Medigap  provision.  Under  the 


Medicare+Choice  rules,  starting  in  the 
year  2002,  beneficiaries  who  elect  to 
enroll  in  a  Medicare+Choice  plan  will 
be  subject  to  a  "lock-in"  provision.  This 
means  that  they  will  only  be  able  to 
change  their  Medicare+Choice  election 
under  certain  circumstances.  With 
certain  exceptions,  other  than  during  an 
anrrtial  open  enrollment  period, 
individuals  will  not  be  able  to  change  to 
other  Medicare+Choice  plans,  or  return 
to  original,  fee-for-service  Medicare, 
except  as  described  in  section 
1851(e)(4).  Therefore,  a  beneficiary  will 
not  need  a  Medigap  policy  unless  he  or 
she  is  permitted  to  return  to  original 
Medicare.  It  is  our  understanding  that 
the  NAIC  drafting  note  following  section 
12.B(2)  of  the  Model  was  simply  trying 
to  explain  to  a  "Medigap  audience"  why 
the  Medigap  requirement  in  clause  (ii) 
cross-references  a  Medicare+Choice 
provision  that  will  not  itself  be  effective 
until  2002. 

However,  as  a  matter  of  Federal  law. 
the  guaranteed  issue  provision  of  clause 
(ii)  takes  effect  July  1,  1998;  continues 
in  effect  through  and  beyond  2002,  and 
applies  to  any  individual  whose 
Medicare+Choice  election  terminates 
under  the  "circumstances"  specified  in 
subparagraphs  (A)  through  (D)  of  section 
1851(e)(4). 

Clause  (ii)  of  section  1882(s)(3)(B) 
conditions  the  right  to  a  guaranteed 
iss'Ae  Medigap  policy  on  the 
"circumstances"  that  would  (beginning 
in  2002)  permit  a  beneficiar>'  to  change 
a  Medicare+Choice  election.  These 
circumstances  are  contained  in 
subparagraphs  (A)  through  (D)  of  the 
first  sentence  of  paragraph  (e)(4).  The 
clearest  indication  that  this  refers  to  the 
"circumstances"  described  in 
subparagraphs  (A)  through  (D)  of  section 
1851(e)(4),  without  incorporating  the 
date  that  appears  in  the  introductory 
clause  of  section  1851(e)(4),  is  that 
clause  (iii)  contains  a  virtually  identical 
reference  to  "the  circumstances  that 
would  permit  discontinuance  of  an 
individual's  election  of  coverage  under 
the  first  sentence  of  section  1851(e)(4)." 
Clause  (iii)  applies  to  termination  of 
Medicare  managed  care  contracts  under 
section  1876  of  the  Act.  These  contracts 
include  "risk"  contracts  under  section 
1876,  which  cease  to  exist  as  of 
December  31,  1998,  because  they  will  be 
replaced  by  Medicare+Choice  contracts. 
Therefore,  clause  (iii)  only  makes  sense 
if  it  is  interpreted  to  refer  to  the 
"circumstances"  described  in 
subparagraphs  (A)  through  (D)  of  section 
1851(e)(4),  without  the  incorporation  of 
the  2002  date. 

On  October  16,  1998,  the  NAIC's 
Medicare  Supplement  Working  Group 
issued  a  Memorandum  to  all  NAIC 
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members  stating  thatit  had  recognized 
an  inconsistency  in  the  Model 
Regulation.  The  drafting  note  that 
follows  subsection  12B(2),  as  adopted 
on  April  29,  1998,  stated  that  the 
guaranteed  issue  provisions  do  not 
become  effective  until  January  1,  2002, 
for  a  person  in  a  Medicare+Choice 
organization  whose  contract  terminates. 
As  discussed  above,  HCFA  has 
determined,  subsequent  to  the  adoption 
of  the  Model  Regulation  by  the  NAIC, 
that  this  was  a  drafting  inconsistency  in 
the  Model  and  that  the  provision 
became  effective  on  July  1,  1998  along 
with  the  rest  of  the  provisions.  The 
NAIC  has  begun  the  process  of 
amending  the  Model  Regulation  to 
eliminate  the  drafting  error.  Therefore, 
the  Model  Regulation,  as  set  forth 
below,  contains  the  corrected  language 
as  it  has  been  proposed  by  the  NAIC. 
For  purposes  of  complying  with  Federal 
law.  States  must  use  this  corrected 
language. 

Other  Provisions 

Preexisting  Condition  Exclusions 

The  limit  on  preexisting  condition 
exclusions  added  by  section  4031(b) 
applies  to  policies  issued  on  or  after 
July  1.  1998.  See  section  4031(d)  of  the 
BBA. 

Long-Term  Care  Provision 

The  long-term  care  policy  disclosure 
provision  (section  4031(c)  of  the  BBA)  is 
effective  July  1,  1997,  as  if  included  in 
HIPAA.  See  section  4031(d)(3)  of  the 
BBA.  For  purposes  of  disclosure, 
policies  that  coordinate  with  Medicare 
and  other  health  insurance  are  not 
considered  to  provide  benefits  that 
duplicate  Medicare. 


Changes  to  Conform  to 
Medicare+Choice 

The  changes  made  by  section  4003  of 
the  BBA  became  effective  on  August  8, 
1997,  the  date  of  enactment  of  the  BBA. 

Dates  Applicable  to  Action  by  the  NAIC 

Section  4031(e)(2)  of  the  BBA 
specified  that  if.  within  9  months  of 
enactment  of  the  BBA,  the  NAIC 
modified  its  "Model  Regulation"  to 
conform  to  the  BBA  amendments,  then 
the  revised  regulation  would  apply  for 
purposes  of  section  1882.  The  NAIC 
adopted  the  revised  standards  on  April 
29,  1998. 

Dates  Applicable  to  Actions  by  the 
States 

Each  State  is  required  to  change  its 
statutes  or  regulations  to  conform  its 
regulatory  program  to  the  revised 
standards  set  forth  in  the  NAIC  Model 
Regulation,  in  order  for  Medigap 


poHcies  to  continue  to  be  sold  in  that 
State.  This  action  generally  must  be 
taken  within  1  year  after  the  date  of 
adoption  of  the  revised  NAIC  standards, 
that  is,  by  April  29,  1999.  In  general,  a 
State  will  not  be  deemed  out  of 
compliance  solely  due  to  failure  to  make 
changes  before  that  date.  See  section 
4031(e)(1)  of  the  BBA.  The  statute 
provides  an  exception  for  States  that  we 
identify  as  requiring  new  legislation  to 
implement  the  standards  but  whose 
legislatures  are  not  scheduled  to  meet  in 
1999  in  a  session  at  which  these  matters 
may  be  considered.  See  section 
4031(e)(4)(B)  of  the  BBA.  , 

For  States  that  fall  within  this 
exception,  section  4031(e)(4)(B)  of  the 
BBA  provides  that  a  State  will  not  be 
deemed  out  of  compliance  until  the  first 
day  of  the  first  quarter  following  the  end 
of  the  first  legislative  session  that  begins 
on  or  after  July  1,  1999.  This  section 
also  provides  that,  in  the  case  of  a  State 
that  has  a  2-year  legislative  session, 
each  year  of  the  session  is  deemed  to  be 
a  separate  regular  session  of  the  State 
legislature. 

Accordingly,  the  standards  in  the 
Model  Regulation  apply  to  Medicare 
supplemental  policies  issued  in  a  State 
on  or  after  April  29,  1999,  or  an  earUer 
date  on  which  a  State  adopts  the 
standards,  unless  the  State  of  issuance 
has  a  legislature  that  does  not  meet 
during  that  timefirame. 

Separate  notification  letters  were  sent 
to  the  States  by  HCFA  regional  offices. 
States  should  notify  the  regional  offices 
by  letter  when  the  State  law  conforms 
to  tbe  NAIC  model. 

rV.  Publication  of  List  for  Standardized 
Benefit  Packages 

We  are  publishing  the  list  of 
standardized  benefit  packages, 
including  Plans  "F"  and  "J,"  which  will 
now  be  available  in  standard  as  well  as 
high  deductible  forms.  The  following  is 
a  summary  of  the  coverages  available. 
This  list  of  standardized  Medicare 
supplemental  benefit  packages  is 
contained  in  section  9.E  of  the  revised 
Model  Regulation  adopted  by  the  NAIC 
on  April  29,  1998.  which  is  reprinted  at 
the  end  of  this  notice.  Section  16  of  the 
Model  Regulation  includes  a  chart  that 
outlines  the  benefits  covered  in  each  of 
the  10  standardized  Plans  "A"  through 
"J."  ^ 

Because  it  is  necessary  to  refer  to 
more  than  one  section  of  the  NAIC 
Model  Regulation  to  determine  the 
content  of  each  standardized  benefit 
package,  we  are  providing  the  following 
summary  of  the  10  packages. 


Plan  "A"  (Core  Benefit  Plan)  (NAIC 
Model  Section  9.E.(1)) 

The  Core  Benefit  Plan  includes  the 
following: 

•  Coverage  for  the  Part  A  coinsurance 
amount  for  day  61  through  day  90  of 
hospitalization  in  each  Medicare  benefit 
period. 

•  Coverage  for  the  Part  A  coinsurance 
amount  for  each  of  Medicare's  60  non- 
renewable lifetime  hospital  inpatient 
reserve  days  used. 

•  After  all  Medicare  hospital  benefits 
are  exhausted,  coverage  for  100  percent 
of  the  Medicare  Part  A  eligible  hospital 
expenses.  Coverage  is  limited  to  a 
maximum  of  365  days  of  additional 
inpatient  hospital  care  during  the 
poUcyholder's  lifetime. 

•  Coverage  under  Medicare  Parts  A 
and  B  for  the  reasonable  cost  of  the  first 
three  pints  of  blood  per  calendar  year. 

•  Coverage  for  the  coinsurance 
amount  for  Part  B  services,  or,  in  the 
case  of  hospital  outpatient  department 
services,  the  applicable  copayment. 
(generally  20  percent  of  the  approved 
amount)  after  the  $100  deductible  is 
met.  (Note  that  Plan  A  provides  no 
coverage  for  benefits  described  in 
paragraphs  (1)  through  (11)  of  NAIC 
Model  Section  8.C.:  the  Part  A  inpatient 
hospital  deductible  (in  1998.  $764  for 
each  Medicare  benefit  period;  $768  in 
1999);  the  Part  B  deductible  ($100  each 
year);  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care; 
Part  B  charges  in  excess  of  Medicare- 
approved  amounts;  non-Medicare- 
covered  prescription  drugs,  preventive 
services,  at-home  recovery  services,  or 
services  received  in  a  foreign  country;  or 
new  or  innovative  benefits  approved  by 
the  State  insurance  commissioner  or  by 
HCFA.) 

Plan  "B"  (NAIC  Model  Section  9.E.(2)) 

•  The  core  benefits;  and 

•  The  Part  A  inpatient  hospital 
deductible. 

Plan  "C"  (NAIC  Model  Section  9.E.(3)) 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  The  Part  B  annual  deductible:  and 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000. 

Plan  "D"  (NAIC  Model  Section  9.E.(4)} 

•  The  core  benefits; 
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•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000;  and 

•  Services  that  are  not  covered  by 
Medicare  to  provide  short-term,  at-home 
assistance  with  activities  of  daily  living 
for  those  recovering  from  an  illness, 
injury  or  surgery,  subject  to  limitations 
described  in  the  NAIC  Model. 

Plan  "E"  (NAIC  Model  Section  9.E.(5)) 

I    •  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximiun  benefit  of  $50,000;  and 

•  Preventive  health  services  not 
covered  by  Medicare,  subject  to  a  $120 
maximum  annual  benefit. 

Plan  "F"  (NAIC  Model  Section  9.E.(6)) 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  The  Part  B  annual  deductible; 

•  One  himdred  percent  of  Part  B 
excess  charges  (the  difference  between 
the  actual  Medicare  Part  B  charge  as 
billed,  not  to  exceed  any  charge 
limitation  established  by  the  Medicare 
program  or  State  law,  and  the  Medicare- 
approved  Part  B  charge);  and 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000. 

Plan  "F"High  Deductible  (NAIC  Model 
Section  9.eJ7)) 

The  high  deductible  plan  pays  the 
same  or  offers  the  same  benefits  as  Plan 
'T"  after  the  beneficiary  has  paid  a 
calendar  year  deductible  ($1 ,500  in 
1998  and  1999).  Benefits  from  the  high 
deductible  Plan  "F"  will  not  begin  until 
out-of-pocket  expenses  are  equal  to  the 


deductible  ($1,500).  Out-of-pocket 
expenses  for  this  deductible  are 
expenses  that  would  ordinarily  be  paid 
by  the  policy.  This  includes  the 
Medicare  deductibles  for  Part  A  and 
Part  B  but  does  not  include  the  plan's 
separate  foreign  travel  emergency 
deductible. 

Plan  •■G"  (NAIC  Model  Section  9.E.(8)) 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  Eighty  percent  of  Part  B  excess 
charges  (80  percent  of  the  difference 
between  the  actual  Medicare  Part  B 
charge  as  billed,  not  to  exceed  any 
charge  limitation  established  by  the 
Medicare  program  or  State  law,  and  the 
Medicare-approved  Part  B  charge); 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000;  and 

•  Services  that  are  not  covered  by 
Medicare  to  provide  short-term,  at-home 
assistance  with  activities  of  daily  living 
for  those  recovering  ft-om  an  illness, 
injury  or  surgery,  subject  to  limitations 
described  in  the  NAIC  Model 
Regulation. 

Plan  "H"  (NAIC  Model  Section  9.E.(9)} 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000;  and 

•  Fifty  percent  of  outpatient 
prescription  drug  charges  not  covered 
by  Medicare,  subject  to  a  $250  calendar 
year  deductible  and  a  maximimi  $1,250 
in  benefits  per  calendar  year. 

Plan  'T  (NAIC  Model  Section  9.E.(10)) 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  One  hundred  percent  of  Part  B 
excess  charges  (the  difference  between 
the  actual  Medicare  Part  B  charge  as 


billed,  not  to  exceed  any  charge 
limitation  established  by  the  Medicare 
program  or  State  law,  and  the  Medicare- 
approved  Part  B  chaise); 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outside  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  benefit  of  $50,000; 

•  Services  that  are  not  covered  by 
Medicare  to  provide  short-term,  at-home 
assistance  with  activities  of  daily  living 
for  those  recovering  from  an  illness, 
injary  or  surgery,  subject  to  limitations 
described  in  the  NAIC  Model 
Regulation;  and 

•  Fifty  percent  of  outpatient 
prescription  drug  charges  not  covered 
by  Medicare,  subject  to  a  $250  calendar 
year  deductible  and  a  maximum  $1,250 
in  benefits  per  calendar  year. 

Plan  "/"  (NAIC  Model  Section  9.E.(11)) 

•  The  core  benefits; 

•  The  Part  A  inpatient  hospital 
deductible; 

•  The  Part  A  coinsurance  for  post- 
hospital  skilled  nursing  facility  care  for 
days  21  through  100  in  a  Medicare 
benefit  period; 

•  The  Part  B  annual  deductible; 

•  One  hundred  percent  of  Part  B 
excess  charges  (the  difference  between 
the  actual  Medicare  Part  B  charge  as 
billed,  not  to  exceed  any  charge 
limitation  established  by  the  Medicare 
program  or  State  law,  and  the  Medicare- 
approved  Part  B  charce); 

•  Eighty  percent  of  charges  for 
emergency  care  received  in  a  foreign 
country  during  the  first  60  days  of  a  trip 
outride  the  U.S.,  subject  to  a  $250 
calendar  year  deductible  and  a  lifetime 
maximum  of  $50,000; 

•  Services  that  are  not  covered  by 
Medicare  to  provide  short-term,  at-home 
assistance  with  activities  of  daily  fiving 
for  those  recovering  from  an  illness, 
injury  or  surgery,  subject  to  limitations 
described  in  the  NAIC  Model 
Regulation; 

•  Fifty  percent  of  outpatient 
prescription  drug  charges  not  covered 
by  Medicare,  subject  to  a  $250  calendar 
year  deductible  and  a  maximum  $3,000 
in  benefits  per  calendar  year;  and 

•  Preventive  health  services  not 
covered  by  Medicare,  subject  to  a  $120 
maximum  annual  benefit. 

Plon  ••f"-High  Deductible  (NAIC  Model 
Section  9.E.(12) 

The  high  deductible  plan  pays  the 
same  or  offers  the  same  benefits  as  Plan 
"J"  after  a  beneficiary  has  paid  a 
calendar  year  deductible  ($1,500  in 
1998  and  1999).  Benefits  from  the  high 
deductible  Plan  "J"  will  not  begin  until 
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out-of-pocket  expenses  are  equal  to  the 
deductible  ($1,500).  Out-of-pocket 
expenses  for  this  deductible  are 
expenses  that  would  ordinarily  be  paid 
by  the  policy.  This  includes  the 
Medicare  deductibles  for  Part  A  and 
Part  B,  but  does  not  include  the  plan's 
separate  prescription  drug  deductible, 
or  the  plan's  separate  foreign  travel 
emergency  deductible. 

V.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  some  insurance  companies 
are  considered  to  be  small  entities. 
Small  entities  are  nonprofit 
organizations,  local  and  municipal 
government  entities,  and  entities 
defined  by  the  Small  Business 
Administration  as  small  businesses 
(firms  writh  fewer  than  500  employees). 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Approximately  360  insurance 
companies  offer  Medigap  policies. 
About  half  of  the  360  insurance 
companies  might  be  considered  small 
entities. 

All  50  States  and  the  360  insurance 
companies  are  affected  by  the  revised 
standards  described  in  this  notice. 
Under  these  changes,  insurers  will  now 
have  to  accept  people  in  poorer  health 
that  the  insurers  could  have  rejected 
before.  If  there  are  delays  before  the 
insurance  companies  can  raise  rates  to 
accommodate  this  change,  or  if  the  State 
does  not  let  the  insurance  companies 
raise  rates,  there  will  be  a  cost  to  those 
companies.  However,  of  the 
beneficiaries  in  poor  health  and  meeting 
•  the  criteria  in  the  statute,  we  do  not 
know  how  many  of  those  who  could 
have  been  rejected  before  wrill  apply  for 
Medigap  insurance.  As  a  result,  we  do 
not  know  the  financial  impact  this  may 
have  on  insurance  companies  selling 
Medigap  insurance. 

The  costs  of  implementing  the  new 
NAIC  standards  will  include  the 


codifying  of  changes  in  State  insurance 
law  or  regulation  to  comply  with  the 
changes,  and  the  modifying  of  insurance 
policies  and  notifying  of  the  insured  of 
the  additional  protections  included  in 
the  changes  to  the  NAIC  Model 
Regulation.  Any  costs  attributable  to  the 
NAIC  regulatory  changes  are  essentially 
mandated  by  the  States,  the  Congress, 
and  insurance  companies. 

There  are  benefits  from  the  revised 
standards  for  Medicare  beneficiaries. 
The  additional  protections  will  afford 
them  increased  access  to  Medigap 
insurance  while  providing  separate 
opportunities  to  take  advantage  of  the 
new  Medicare+Choice  program. 
Additionally,  Medicare  beneficiaries 
who  enroll  in  the  Medicare+Choice 
program  but  wish  to  leave  the  program, 
in  many  instances,  will  have  the 
opportunity  to  reenroll  in  a  Medigap 
pohcy  if  they  choose  to  return  to  the 
traditional  Medicare  fee-for-service 
program. 

This  notice  itself  does  not  impose  any 
requirements  or  result  in  costs  or 
benefits.  The  purpose  of  the  notice  is  to 
merely  inform  the  public  of  the  revised 
standards. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  notice  and  the  standards  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  addition,  this  notice  and  the 
standards  have  been  reviewed  in 
accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  1501  et  seq.)  and  Executive 
Order  12875.  We  estimate  that 
implementation  of  the  new  NAIC 
standards  will  not  require  the 
expenditure  of  more  than  $100  million 
by  the  private  sector.  Therefore,  we  are 
not  required  to  prepare  a  cost-benefit 
analysis  of  private  sector  expenditures, 
since  this  notice  is  not  a  significant 
regulatory  action  within  the  meaning  of 
the  UMRA. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1882  of  the  Social 
Security  Act  (42  U.S.C.  1395(ss)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  November  24, 1998. 

Nancy-Ann  Min  DeParle. 

Administrator,  Health  Care  Financing 
Administration. 
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Section  1.  Purpose 

The  purpose  of  this  regulation  is  to 
provide  for  the  reasonable 
standardization  of  coverage  and 
simplification  of  terms  and  benefits  of 
Medicare  supplement  policies;  to 
facilitate  public  understanding  and 
comparison  of  such  policies;  to 
eliminate  provisions  contained  in  such 
policies  which  may  be  misleading  or ' 
confusing  in  connection  with  the 
purchase  of  such  policies  or  with  the 
settlement  of  claims;  and  to  provide  for 
full  disclosures  in  the  sale  of  accident 
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and  sickness  insurance  coverages  to 
persons  eligible  for  Medicare. 

Section  2.  Authority 

This  regulation  is  issued  pursuant  to 
the  authority  vested  in  the 
commissioner  under  [cite  appropriate 
section  of  state  law  providing  authority 
for  minimiim  benefit  standards 
regulations  or  the  NAIC  Medicare 
Supplement  Insurance  Minimum 
Standards  Model  Act). 

Editor's  Note:  Wherever  the  term 
"cxiinmissioner"  appetu^,  the  title  of  the  chief 
insurance  regulatory  official  of  the  state 
should  be  inserted. 

Section  3.  Applicability  and  Scope 

A.  Except  as  otherwise  specifically 
provided  in  Sections  7, 12, 13, 16  and 
21,  this  regulation  shall  apply  to: 

(1)  All  Medicare  supplement  policies 
delivered  or  issued  for  delivery  in  this 
state  on  or  after  the  effective  date  of  this 
regulation;  and 

(2)  All  certificates  issued  imder  group 
Medicare  supplement  policies  which 
certificates  have  been  delivered  or 
issued  for  delivery  in  this  state. 

B.  This  regulation  shall  not  apply  to 
a  policy  or  contract  of  one  or  more 
employers  or  labor  organizations,  or  of 
the  trustees  of  a  fund  established  by  one 
or  more  employers  or  labor 
organizations,  or  combination  thereof, 
for  employees  or  former  employees,  or 
a  combination  thereof,  or  for  members 
or  former  members,  or  a  combination 
thereof,  of  the  labor  organizations. 

Section  4.  Definitions 

For  purposes  of  this  regulation: 

A.  Applicant  means: 

(1)  In  the  case  of  an  individual 
Mediicare  supplement  policy,  the  person 
who  seeks  to  contract  for  insurance 
benefits,  and 

(2)  In  the  case  of  a  group  Medicare 
supplement  poUcy,  the  proposed 
certificateholder. 

B.  Bankruptcy  means  when  a 
Medicare+Choice  organization  that  is 
not  an  issuer  has  filed,  or  has  had  filed 
against  it,  a  petition  for  declaration  of 
bankruptcy  and  has  ceased  doing 
business  in  the  state. 

C.  Certificate  means  any  certificate 
delivered  or  issued  for  delivery  in  this 
state  under  a  group  Medicare 
supplement  policy. 

D.  Certificate  form  means  the  form  on 
which  the  certificate  is  delivered  or 
issued  for  deUvery  by  the  issuer. 

E.  Continuous  period  of  creditable 
coverage  means  Uie  period  during 
which  an  individual  was  covered  by 
creditable  coverage,  if  during  the  period 
of  the  coverage  the  individual  had  no 
breaks  in  coverage  greater  than  sixty- 
three  (63)  days. 


F.  (1)  Creditable  coverage  means,  with 
respect  to  an  individual,  coverage  of  the 
inchvidual  provided  luider  any  of  the 
following: 

(a)  A  group  health  plan; 

(b)  Health  insurance  coverage; 

(c)  Part  A  or  Part  B  of  Title  XVIII  of 
the  Social  Security  Act  (Medicare); 

(d)  Title  XIX  of  the  Social  Security 
Act  (Medicaid),  other  than  coverage 
consisting  solely  of  benefits  under 
section  1928; 

(e)  Chapter  55  of  Title  10  United 
States  Code  (CHAMPUS); 

(f)  A  medical  care  program  of  the 
Indian  Health  Service  or  of  a  tribal 
organization; 

(g)  A  State  health  benefits  risk  pool; 
(h)  A  health  plan  offered  under 

chapter  89  of  Title  5  United  States  Code 
(Federal  Employees  Health  Benefits 
Program); 

(i)  A  public  health  plan  as  defined  in 
federal  regulation;  and 

(j)  A  health  benefit  plan  under  Section 
5(e)  of  the  Peace  Corps  Act  (22  United 
States  Code  2504(e)). 

(2)  Creditable  coverage  shall  not 
include  one  or  more,  or  any 
combination  of,  the  following: 

(a)  Coverage  only  for  accident  or 
disability  income  insurance,  or  any 
combination  thereof; 

(b)  Coverage  issued  as  a  supplement 
to  liability  insurance; 

(c)  LiabiUty  insurance,  including 
general  liability  insurance  and 
automobile  liability  insurance; 

(d)  Workers'  compensation  or  similar 
insurance: 

(e)  Automobile  medical  payment 
insurance; 

(f)  Credit-only  insurance; 

(g)  Coverage  for  on-site  medical 
clinics;  and 

(h)  Other  similar  insurance  coverage, 
specified  in  federal  regulations,  under 
which  benefits  for  medical  care  are 
secondary  or  incidental  to  other 
insurance  benefits. 

(3)  Creditable  coverage  shall  not 
include  the  following  benefits  if  they  are 
provided  imder  a  separate  policy, 
certificate  or  contract  of  insurance  or  are 
otherwise  not  an  integral  part  of  the 
plan: 

(a)  Limited  scope  dental  or  vision 
benefits; 

(b)  Benefits  for  long-term  care, 
nursing  home  care,  home  health  care, 
community-based  care,  or  any 
combination  thereof;  and 

(c)  Such  other  similar,  limited 
benefits  as  are  specified  in  federal 
regulations. 

(4)  Creditable  coverage  shall  not 
include  the  following  benefits  if  offered 
as  independent,  noncoordinated 
benefits: 


(a)  Coverage  only  for  a  specified 
disease  or  illness;  and 

(b)  Hospital  indemnity  or  other  fixed 
indemnity  insurance. 

(5)  Creditable  coverage  shall  not 
include  the  following  if  it  is  offered  as 
a  separate  poUcy,  certificate  or  contract 
of  insurance: 

(a)  Medicare  supplemental  health 
insurance  as  defined  under  section 
1882(g)(1)  of  the  Social  Security  Act; 

(bl  Coverage  supplemental  to  the 
coverage  provided  imder  chapter  55  of 
title  10,  United  States  Code;  and 

(c)  Similar  supplemental  coverage 
provided  to  coverage  under  a  group 
health  plan. 

D%«ftiiig  Note:  The  Health  Insurance 
Portability  and  Accountability  Act  of  1996 
(HIPAA)  specifically  addresses  separate, 
noncoordinated  benefits  in  the  group  market 
at  PHSA  §  2721(d)(2)  and  the  individual 
market  at  §  2791(c)(3).  HIPAA  also  references 
excepted  benefits  at  PHSA  §§  2701(c)(1), 
272J(d),  2763(b)  and  2791(c).  In  addition, 
creditable  coverage  will  be  addressed  in 
regulations  issued  by  the  Secretary  pursuant 
to  HIPAA. 

G.  Employee  welfare  benefit  plan 
means  a  plan,  fund  or  program  of 
employee  benefits  as  defined  in  29 
U.S.C.  Section  1002  (Employee 
Retirement  Income  Security  Act). 

H.  Insolvency  means  when  an  issuer, 
Ucensed  to  transact  the  business  of 
insurance  in  this  state,  has  had  a  final 
order  of  liquidation  entered  against  it 
with  a  finding  of  insolvency  by  a  court 
of  competent  jurisdiction  in  the  issuer's 
state  of  domicile. 

Drafting  Note:  If  the  state  law  definition  of 
insolvency  differs  from  the  above  definition, 
please  insert  the  state  law  definition. 

I.  Issuer  includes  insurance 
companies,  fi'atemal  benefit  societies, 
health  care  service  plans,  health 
maintenance  organizations,  and  any 
other  entity  delivering  or  issuing  for 
delivery  in  this  state  Medicare 
supplement  policies  or  certificates. 

J.  Medicare  means  the  "Health 
Insurance  for  the  Aged  Act,"  Title  XVni 
of  the  Social  Security  Amendments  of 
1965.  as  then  constituted  or  later 
amended. 

K.  Medicare+Choice  plan  means  a 
plan  of  coverage  for  health  benefits 
imder  Medicare  Part  C  as  defined  in 
[refer  to  definition  of  Medicare+Choice 
plan  in  Section  1859  found  in  Title  IV. 
Subtitle  A,  Chapter  1  of  P.L.  105-33], 
and  includes: 

(i)  Coordinated  care  plans  which 
provide  health  care  services,  including 
but  not  limited  to  health  maintenance 
organization  plans  (with  or  without  a 
point-of-service  option),  plans  offered 
by  provider-sponsored  organizations. 
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and  preferred  provider  organization 
plans: 

(2)  Medical  savings  account  plans 
coupled  with  a  contribution  into  a 
Medicare+Choice  medical  savings 
account;  and 

(3)  Medicare+Choice  private  fee-for- 
service  plans. 

L.  Medicare  supplement  policy  means 
a  group  or  individual  policy  of  (accident 
and  sickness]  insurance  or  a  subscriber 
contract  (of  hospital  and  medical  service 
associations  or  health  maintenance 
organizations),  other  than  a  policy 
issued  pursuant  to  a  contract  under 
Section  1876  of  the  federal  Social 
Security  Act  (42  U.S.C.  Section  1395  et. 
seq.)  or  an  issued  policy  under  a 
demonstration  project  specified  in  42 
U.S.C.  §1395ss(g)(l),  which  is 
advertised,  marketed  or  designed 
primarily  as  a  supplement  to 
reimbursements  under  Medicare  for  the 
hospital,  medical  or  surgical  expenses  of 
persons  eligible  for  Medicare. 

Draftiiig  Note:  OBRA  1990  contained  an 
exception  from  this  definition  for  policies 
issued  pursuant  to  an  agreement  under 
Section  1833  (42  U.S.C.  13951)  of  the  federal 
Social  Security  Act.  The  Social  Security  Act 
Amendments  of  1994  eliminated  the 
exemption  for  Section  1833  plans  effective 
Decemt)er  31, 1995.  These  plans,  commonly 
known  as  health  care  prepayment  plans 
(HCPPs),  arrange  for  certain  Part  B  services 
on  a  pre-paid  basis.  The  federal  law 
continues  to  authorize  HCPP  agreements. 
However,  since  they  are  now  included  in  the 
federal  definition  of  a  Medicare  supplement 
policy,  HCPPs  are  subject  to  the  requirements 
of  this  mod  ",  unless  they  are  exempt  under 
Section  38.  In  states  authorized  for  the 
Medicare  Select  program,  these  plans  may  he 
able  to  comply  with  Medicare  supplement 
requirements. 

M.  Policy  form  means  the  form  on 
which  the  policy  is  delivered  or  issued 
for  delivery  by  the  issuer. 

N.  Secretary  means  the  Secretary  of 
the  United  States  Department  of  Health 
and  Human  Services. 

Section  5.  Policy  Definitions  and  Terms 

No  policy  or  certificate  may  be 
advertised,  solicited  or  issued  for 
delivery  in  this  state  as  a  Medicare 
supplement  policy  or  certificate  unless 
the  policy  or  certificate  contains 
definitions  or  terms  which  conform  to 
the  requirements  of  this  section. 

A.  Accident,  accidental  injury,  or 
accidental  means  shall  be  defined  to 
employ  "resuU"  language  and  shall  not 
include  words  which  establish  an 
accidental  means  test  or  use  words  such 
as  "external,  violent,  visible  wounds"  or 
similar  words  of  description  or 
characterization. 

(1)  The  definition  shall  not  be  more 
restrictive  than  the  following:  "Injury  or 


injuries  for  which  benefits  are  provided 
means  accidental  bodily  injury 
sustained  by  the  insured  person  which 
is  the  direct  result  of  an  accident, 
independent  of  disease  or  bodily 
infirmity  or  any  other  cause,  and  occurs 
while  insurance  coverage  is  in  force." 
(2)  The  definition  may  provide  that 
injuries  shall  not  include  injiu-ies  for 
which  benefits  are  provided  or  available 
under  any  workers'  compensation, 
employer's  liability  or  similar  law,  or 
motor  vehicle  no-fault  plan,  unless 
prohibited  by  law. 

B.  Benefit  period  or  Medicare  benefit 
period  shall  not  be  defined  more 
restrictively  than  as  defined  in  the 
Medicare  program. 

C.  Convalescent  nursing  home, 
extended  care  facility,  or  skilled  nursing 
facility  shall  not  be  defined  more 
restrictively  than  as  defined  in  the 
Medicare  program. 

D.  Health  care  expenses  means 
expenses  of  health  maintenance 
organizations  associated  with  the 
delivery  of  health  care  services,  which 
expenses  are  analogous  to  incurred 
losses  of  insurers. 

Expenses  shall  not  include: 

(1)  Home  office  and  overhead  costs; 

(2)  Advertising  costs; 

(3)  Commissions  and  other 
acquisition  costs; 

(4)  Taxes; 

(5)  Capital  costs; 

(6)  Administrative  costs;  and 

(7)  Claims  processing  costs. 

E.  Hospital  may  be  defined  in  relation 
to  its  status,  facilities  and  available 
services  or  to  reflect  its  accreditation  by 
the  Joint  Commission  on  Accreditation 
of  Hospitals,  but  not  more  restrictively 
than  as  defined  in  the  Medicare 
program. 

F.  Medicare  shall  be  defined  in  the 
poHcy  and  certificate.  Medicare  may  be 
substantially  defined  as  "The  Health 
Insurance  for  the  Aged  Act,  Title  XVIII 
of  the  Social  Security  Amendments  of 
1965  as  Then  Constituted  or  Later 
Amended,"  or  "Title  I.  Part  I  of  Public 
Law.  89-97,  as  Enacted  by  the  Eighty- 
Ninth  Congress  of  the  United  States  of 
America  and  popularly  known  as  the 
Health  Insurance  for  the  Aged  Act.  as 
then  constituted  and  any  later 
amendments  or  substitutes  thereof,"  or 
words  of  similar  import. 

G.  Medicare  eligible  expenses  shall 
mean  expenses  of  the  kinds  covered  by 
Medicare,  to  the  extent  recognized  as 
reasonable  and  medically  necessary  by 
Medicare. 

H.  Physician  shall  not  be  defined 
more  restrictively  than  as  defined  in  the 
Medicare  program. 


I.  Sickness  shall  not  be  defined  to  be 
more  restrictive  than  the  following: 

"Sickness  mean^  illness  or  disease  of 
an  insured  person  which  first  manifests 
itself  after  the  effective  date  of  insurance 
and  while  the  insurance  is  in  force." 

The  definition  may  be  further 
modified  to  exclude  sicknesses  or 
diseases  for  which  benefits  are  provided 
under  any  workers'  compensation, 
occupational  disease,  employer's 
liability  or  similar  law. 

Section  6.  Policy  Provisions 

A.  Except  for  permitted  preexisting 
condition  clauses  as  described  in 
Section  7A(1)  and  Section  8A(l)  of  this 
regulation,  no  policy  or  certificate  may 
be  advertised,  solicited  or  issued  for 
delivery  in  this  state  as  a  Medicare 
supplement  policy  if  the  policy  or 
certificate  contains  limitations  or 
exclusions  on  coverage  that  are  more 
restrictive  than  those  of  Medicare. 

B.  No  Medicare  supplement  policy  or 
certificate  may  use  waivers  to  exclude, 
limit  or  reduce  coverage  or  benefits  for 
specifically  named  or  described 
preexisting  diseases  or  physical 
conditions. 

C.  No  Medicare  supplement  pohcy  or 
certificate  in  force  in  the  state  shall 
contain  benefits  which  duplicate 
benefits  provided  by  Medicare. 

Section  7.  Minimum  Benefit  Standards 
for  Policies  or  Certificates  Issued  for 
Delivery  Prior  to  [insert  effective  date 
adopted  by  state] 

No  policy  or  certificate  may  be 
advertised,  solicited  or  issued  for 
delivery  in  this  state  as  a  Medicare 
supplement  pohcy  or  certificate  unless 
it  meets  or  exceeds  the  following 
minimum  standards.  These  are 
minimum  standards  and  do  not 
preclude  the  inclusion  of  other 
provisions  or  benefits  which  are  not 
inconsistent  with  these  standards. 

Drafting  Note:  This  section  has  been 
retained  for  transitional  purposes.  The 
purpose  of  this  section  is  to  govern  all 
policies  issued  prior  to  the  date  a  state  makes 
its  revisions  to  conform  to  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub.  L. 
101-508). 

A.  General  Standards.  The  following 
standards  apply  to  Medicare 
supplement  policies  and  certificates  and 
are  in  addition  to  all  other  requirements 
of  this  regulation. 

(1)  A  Medicare  supplement  policy  or 
certificate  shall  not  exclude  or  limit 
benefits  for  losses  incurred  more  than 
six  (6)  months  from  the  effective  date  of 
coverage  because  it  involved  a 
preexisting  condition.  The  policy  or 
certificate  shall  not  define  a  preexisting 
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condition  more  restrictively  than  a 
condition  for  which  medical  advice  was 
given  or  treatment  was  recommended  by 
or  received  from  a  physician  within  six 
(6)  months  before  the  effective  date  of 
coverage. 

Drafting  Note:  States  that  have  adopted  the 
NAIC  Individual  Accident  and  Sickness 
Insurance  Minimum  Standards  Model  Act 
should  recognize  a  conflict  between  Section 
6B  of  that  Act  and  this  subsection.  It  may  be 
necessary  to  include  additional  language  in 
the  Minimum  Standards  Model  Act  that 
recognizes  the  applicability  of  this 
preexisting  condition  rule  to  Medicare 
supplement  {>olicies  and  certificates. 

(2)  A  Medicare  supplement  poUcy  or 
certificate  shall  not  indemnify  against 
losses  resulting  from  sickness  on  a 
different  basis  than  losses  resulting  from 
accidents. 

(3)  A  Medicare  supplement  policy  or 
certificate  shall  provide  that  benefits 
designed  to  cover  cost  sharing  amounts 
under  Medicare  will  be  changed 
automatically  to  coincide  with  any 
changes  in  the  applicable  Medicare 
deductible  amount  and  copayment 
percentage  factors.  Premiums  may  be 
modified  to  correspond  with  such 
changes. 

Drafting  Note:  This  provision  was  prepared 
so  that  premium  changes  can  be  made  based 
upon  the  changes  in  policy  benefits  that  will 
be  necessary  because  of  changes  in  Medicare 
benefits.  States  may  wish  to  redraft  this 
provision  so  as  to  coincide  with  their 
particular  authority. 

(4)  A  "noncancellable,  "guaranteed 
renewable,"  or  "noncancellable  and 
guaranteed  renewable"  Medicare 
supplement  policy  shall  not: 

(a)  Provide  for  termination  of  coverage 
of  a  spouse  solely  because  of  the 
occurrence  of  an  event  specified  for 
termination  of  coverage  of  the  insured, 
other  than  the  nonpayment  of  premium; 

or 

(b)  Be  cancelled  or  nonrenewed  by  the 
issuer  solely  on  the  grounds  of 
deterioration  of  health. 

(5)  (a)  Except  as  authorized  by  the 
commissioner  of  this  state,  an  issuer 
shall  neither  cancel  nor  nonrenew  a 
Medicare  supplement  policy  or 
certificate  for  any  reason  other  than 
nonpayment  of  premium  or  material 
misrepresentation. 

(b)  If  a  group  Medicare  supplement 
insurance  policy  is  terminated  by  the 
group  policyholder  and  not  replaced  as 
provided  in  Paragraph  (5)(d),  the  issuer 
shall  offer  certificateholders  an 
individual  Medicare  supplement  policy. 
The  issuer  shall  offer  the 
oertificateholder  at  least  the  following 
choices: 

(i)  An  individual  Medicare 
supplement  policy  currently  offered  by 


the  issuer  having  comparable  benefits  to 
those  contained  in  the  terminated  group 
Medicare  supplement  policy;  and 

(ii)  An  individual  Medicare 
supplement  policy  which  provides  only 
such  benefits  as  are  required  to  meet  the 
minimum  standards  as  defined  in 
Section  8B  of  this  regulation. 

Drafting  Note:  Group  contracts  in  force 
prior  to  the  effective  date  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of  1990 
may  have  existing  contractual  obligations  to 
continue  benefits  contained  in  the  group 
contract.  This  section  is  not  intended  to 
impair  such  obligations. 

(c)  If  membership  in  a  group  is 
terminated,  the  issuer  shall: 

(i)  Offer  the  certificateholder  the 
conversion  opportunities  described  in 
Subparagraph  (b);  or 

(ii)  At  the  option  of  the  group 
policyholder,  offer  the  certificateholder 
continuation  of  coverage  under  the 
group  policy. 

(d)  If  a  group  Medicare  supplement 
policy  is  replaced  by  another  group 
Medicare  supplement  policy  purchased 
by  the  same  policyholder,  the  issuer  of 
the  replacement  policy  shall  offer 
coverage  to  all  persons  covered  under 
the  old  group  policy  on  its  date  of 
termination.  Coverage  under  the  new 
group  policy  shall  not  result  in  any 
exclusion  for  preexisting  conditions  that 
would  have  been  covered  under  the 
group  policy  being  replaced. 

Drafting  Note:  Rate  increases  otherwise 
authorized  by  law  are  not  prohibited  by  this 
Paragraph  (5). 

(6)  Termination  of  a  Medicare 
supplement  policy  or  certificate  shall  be 
without  prejudice  to  any  continuous 
loss  which  commenced  while  the  policy 
was  in  force,  but  the  extension  of 
benefits  beyond  the  period  during 
which  the  policy  was  in  force  may  be 
predicated  upon  the  continuous  total 
disability  of  the  insured,  limited  to  the 
duration  of  the  policy  benefit  pjeriod,  if 
any,  or  to  payment  of  the  maximum 
benefits. 

B.  Minimum  Benefit  Standards. 

(1)  Coverage  of  Part  A  Medicare 
eligible  expenses  for  hospitalization  to 
the  extent  not  covered  by  Medicare  from 
the  Q  1st  day  through  the  90th  day  in  any 
Medicare  benefit  period; 

(2)  Coverage  for  either  all  or  none  of 
the  Medicare  Part  A  inpatient  hospital 
deductible  amount; 

(3)  Coverage  of  Part  A  Medicare 
eligible  expenses  incurred  as  daily 
hospital  charges  during  use  of 
Medicare's  lifetime  hospital  inpatient 
reserve  days; 

(4)  Upon  exhaustion  of  all  Medicare 
hospital  inpatient  coverage  including 
the  lifetime  reserve  days,  coverage  of 


ninety  percent  (90%)  of  all  Medicare 
Part  A  eligible  expenses  for 
hospitalization  not  covered  by  Medicare 
subject  to  a  lifetime  maximum  benefit  of 
an  additional  365  days; 

(5)  Coverage  under  Medicare  Part  A 
for  the  reasonable  cost  of  the  first  three 
(3)  pints  of  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as 
defined  under  federal  regulations) 
unless  replaced  in  accordance  with 
federal  regulations  or  already  paid  for 
under  Part  B; 

(6)  Coverage  for  the  coinsurance 
amount  of  Medicare  eligible  expenses 
under  Part  B  regardless  of  hospital 
confinement,  subject  to  a  maximum 
calendar  year  out-of-pocket  amount 
equal  to  the  Medicare  Part  B  deductible 
[$l60l; 

(7)  Effective  January  1,  1990,  coverage 
under  Medicare  Part  B  for  the 
reasonable  cost  of  the  first  three  (3) 
pints  of  blood  (or  equivalent  quantities 
of  packed  red  blood  cells,  as  defined 
under  federal  regulations),  unless 
replaced  in  accordance  with  federal 
regulations  or  already  paid  for  under 
Part  A,  subject  to  the  Medicare 
deductible  amount. 

Section  8.  Benefit  Standards  for  Policies 
or  Certificates  Issued  or  Delivered  on  or 
After  [insert  effective  date  adopted  by 
state] 

The  following  standards  are 
applicable  to  all  Medicare  supplement 
policies  or  certificates  delivered  or 
issued  for  delivery  in  this  state  on  or 
after  [insert  effective  date).  No  policy  or 
certificate  may  be  advertised,  solicited, 
delivered  or  issued  for  delivery  in  this 
state  as  a  Medicare  supplement  policy 
or  certificate  unless  it  complies  with 
these  benefit  standards. 

A.  General  Standards.  The  following 
standards  apply  to  Medicare 
supplement  policies  and  certificates  and 
are  in  addition  to  all  other  requirements 
of  this  regulation. 

(1)  A  Medicare  supplement  policy  or 
certificate  shall  not  exclude  or  limit 
benefits  for  losses  incurred  more  than 
six  (6)  months  from  the  effective  date  of 
coverage  because  it  involved  a 
preexisting  condition.  The  policy  or 
certificate  may  not  define  a  preexisting 
condition  more  restrictively  than  a 
condition  for  which  medical  advice  was 
given  or  treatment  was  recommended  by 
or  received  from  a  physician  within  six 
(6)jnonths  before  the  effective  date  of 
coverage. 

Drafting  Note:  States  that  have  adopted  the 
NAIC  Individual  Accident  and  Sickness 
Insurance  Minimum  Standards  Model  Act 
should  recognize  a  conflict  between  Section 
6B  of  that  Act  and  this  subsection.  It  may  be 
necessary  to  include  additional  language  in 
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the  Minimum  Standards  Model  Act  that 
recognizes  the  applicability  of  this 
preexisting  condition  rule  to  Medicare 
supplement  policies  and  certificates. 

(2)  A  Medicare  supplement  policy  or 
certificate  shall  not  indemnify  against 
losses  resulting  from  sickness  on  a 
different  basis  than  losses  resulting  from 
accidents. 

(3)  A  Medicare  supplement  policy  or 
certificate  shall  provide  that  benefits 
designed  to  cover  cost  sharing  amoimts 
under  Medicare  will  be  changed 
automatically  to  coincide  with  any 
changes  in  the  applicable  Medicare 
deductible  amount  and  copayment 
percentage  factors.  Premiums  may  be 
modified  to  correspond  with  such 
changes. 

Drafting  Note:  This  provision  was  prepared 
so  that  premium  changes  can  be  made  based 
on  the  changes  in  policy  benefits  that  will  be 
necessary  because  of  changes  in  Medicare 
benefits.  States  may  wish  to  redraft  this 
provision  to  conform  with  their  particular 
authority. 

(4)  No  Medicare  supplement  policy  or 
certificate  shall  provide  for  termination 
of  coverage  of  a  spouse  solely  because 
of  the  occurrence  of  an  event  specified 
for  termination  of  coverage  of  the 
insured,  other  than  the  nonpayment  of 
premium. 

(5)  Each  Medicare  supplement  policy 
shall  be  guaranteed  renewable. 

(a)  The  issuer  shall  not  cancel  or 
nonrenew  the  policy  solely  on  the 
ground  of  health  status  of  the 
individual. 

(b)  The  issuer  shall  not  cancel  or 
nonrenew  the  policy  for  any  reason 
other  than  nonpayment  of  premium  or 
material  misrepresentation. 

(c)  If  the  Medicare  supplement  policy 
is  terminated  by  the  group  policyholder 
and  is  not  replaced  as  provided  under 
Section  8A(5)(e),  the  issuer  shall  offer 
certificateholders  an  individual 
Medicare  supplement  policy  which  (at 
the  option  of  the  certificateholder) 

(i)  Provides  for  continuation  of  the 
benefits  contained  in  the  group  policy. 
or 

(ii)  Provides  for  benefits  that 
otherwise  meet  the  requirements  of  this 
subsection. 

(d)  If  an  individual  is  a 
certificateholder  in  a  group  Medicare 
supplement  policy  and  the  individual 
terminates  membership  in  the  group, 
the  issuer  shall: 

(i)  Offer  the  certificateholder  the 
conversion  opportunity  described  in 
Section  8A(5)(c).  or 

(ii)  At  the  option  of  the  group 
pohcyholder,  offer  the  certificateholder 
continuation  of  coverage  under  the 
group  policy. 


(e)  If  a  group  Medicare  supplement 
poHcy  is  replaced  by  emother  group 
Medicare  supplement  policy  purchased 
by  the  same  policyholder,  the  issuer  of 
the  replacement  policy  shall  offer 
coverage  to  all  persons  covered  under 
the  old  group  policy  on  its  date  of 
termination.  Coverage  imder  the  new 
policy  shall  not  result  in  any  exclusion 
for  preexisting  conditions  that  would 
have  been  covered  under  the  group 
policy  being  replaced. 

Draf^g  Note:  Rate  increases  otherwise 
authorized  by  law  are  not  prohibited  by  this 
Paragraph  (5). 

(6)  Termination  of  a  Medicare 
supplement  policy  or  certificate  shall  be 
without  prejudice  to  any  continuous 
loss  which  commenced  while  the  poHcy 
was  in  force,  but  the  extension  of 
benefits  beyond  the  period  during 
which  the  policy  was  in-force  may  be 
conditioned  upon  the  continuous  total 
disabihty  of  the  insiu'ed.  limited  to  the 
duration  of  the  policy  benefit  period,  if 
any,  or  payment  of  the  maximum 
benefits. 

(7)  (a)  A  Medicare  supplement  policy 
or  certificate  shall  provide  that  benefits 
and  premiums  under  the  policy  or 
certificate  shall  be  suspended  at  the 
request  of  the  policyholder  or 
certificateholder  for  the  period  (not  to 
exceed  twenty-four  (24)  months)  in 
which  the  policyholder  or 
certificateholder  has  applied  for  and  is 
determined  to  be  entitled  to  medical 
assistance  imder  Title  XIX  of  the  Social 
Security  Act.  but  only  if  the 
policyholder  or  certificateholder  notifies 
the  issuer  of  the  policy  or  certificate 
within  ninety  (90)  days  after  the  date 
the  individual  becomes  entitled  to 
assistance. 

(b)  If  suspension  occurs  and  if  the 
policyholder  or  certificateholder  loses 
entitlement  to  medical  assistance,  the 
policy  or  certificate  shall  be 
automatically  reinstituted  (effective  as 
of  the  date  of  termination  of 
entitlement)  as  of  the  termination  of 
entitlement  if  the  policyholder  or 
certificateholder  provides  notice  of  loss 
of  entitlement  within  ninety  (90)  days 
after  the  date  of  loss  and  pays  the 
premium  attributable  to  the  period, 
effective  as  of  the  date  of  termination  of 
entitlement. 

(c)  Reinstitution  of  coverages: 

(i)  Shall  not  provide  for  any  waiting 
period  with  respect  to  treatment  of 
preexisting  conditions; 

(ii)  Shall  provide  for  coverage  which 
is  substantially  equivalent  to  coverage 
in  effect  before  the  date  of  suspension; 
and 

(iii)  Shall  provide  for  classification  of 
premiums  on  terms  at  least  as  favorable 


to  the  policyholder  or  certificateholder 
as  the  premiimi  classification  terms  that 
would  have  applied  to  the  policyholder 
or  certificateholder  had  the  coverage  not 
been  suspended. 

B.  Standards  for  Basic  (Core)  Benefits 
Common  to  All  Benefit  Plans. 

Every  issuer  shall  make  available  a 
poUcy  or  certificate  including  only  the 
following  basic  "core"  package  of 
benefits  to  each  prospective  insured.  An 
issuer  may  make  available  to 
prospective  insureds  any  of  the  other 
Medicare  Supplement  Insurance  Benefit 
Plans  in  addition  to  the  basic  core 
package,  but  not  in  lieu  of  it. 

(1)  Coverage  of  Part  A  Medicare 
eligible  expenses  for  hospitalization  to 
the  extent  not  covered  by  Medicare  ft'om 
the  61st  day  through  the  90th  day  in  any 
Medicare  benefit  period; 

(2)  Coverage  of  Part  A  Medicare 
eligible  expenses  incurred  for 
hospitalization  to  the  extent  not  covered 
by  Medicare  for  each  Medicare  lifetime 
inpatient  reserve  day  used; 

(3)  Upon  exhaustion  of  the  Medicare 
hospital  inpatient  coverage  including 
the  lifetime  reserve  days,  coverage  of  the 
Medicare  Part  A  eligible  expenses  for 
hospitalization  paid  at  the  diagnostic 
related  group  (DRG)  day  outlier  per 
diem  or  other  appropriate  standard  of 
payment,  subject  to  a  lifetime  maximum 
benefit  of  an  additional  365  days; 

(4)  Coverage  under  Medicare  Parts  A 
and  B  for  the  reasonable  cost  of  the  first 
three  (3)  pints  of  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as 
defined  under  federal  regulations) 
unless  replaced  in  accordance  with 
federal  regulations; 

(5)  Coverage  for  the  coinsurance 
amount  (or,  in  the  case  of  hospital 
outpatient  department  services,  the 
copayment  amount)  of  Medicare  eligible 
expenses  under  Part  B  regardless  of 
hospital  confinement,  subject  to  the 
Medicare  Part  B  deductible; 

C.  Standards  for  Additional  Benefits. 
The  following  additional  benefits  shall 
be  included  in  Medicare  Supplement 
Benefit  Plans  "B"  through  "J"  only  as 
provided  by  Section  9  of  this  regulation. 

(1)  Medicare  Part  A  Deductible: 
Coverage  for  all  of  the  Medicare  Part  A 
inpatient  hospital  deductible  amoimt 
per  benefit  period. 

(2)  Skilled  Nursing  Facility  Care: 
Coverage  for  the  actual  billed  charges  up 
to  the  coinsurance  amount  ft-om  the  21st 
day  through  the  100th  day  in  a  Medicare 
benefit  period  for  posthospital  skilled 
nursing  facility  care  eligible  under 
Medicare  Part  A. 

(3)  Medicare  Part  B  Deductible: 
Coverage  for  all  of  the  Medicare  Part  B 
deductible  amount  per  calendar  year 
regardless  of  hospital  confinement. 
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(4)  Eighty  Percent  (80%)  of  the 
Medicare  Part  B  Excess  Charges: 
Coverage  for  eighty  percent  (80%)  of  the 
difference  between  the  actual  Medicare 
Part  B  charge  as  billed,  not  to  exceed 
any  charge  limitation  established  by  the 
Medicare  program  or  state  law,  and  the 
Medicare-approved  Part  B  charge. 

(5)  One  Hundred  Percent  (100%)  of 
the  Medicare  Part  B  Excess  Charges: 
Coverage  for  all  of  the  difference 
between  the  actual  Medicare  Part  B 
charge  as  billed,  not  to  exceed  any 
charge  limitation  established  by  the 
Medicare  program  or  state  law,  and  the 
Medicare-approved  Part  B  charge. 

(B)  Basic  Outpatient  Prescription  Drug 
Benefit:  Coverage  for  fifty  percent  (50%) 
of  outpatient  prescription  drug  charges, 
after  a  $250  calendar  year  deductible,  to 
a  maximum  of  $1,250  in  benefits 
received  by  the  insured  per  calendar 
year,  to  the  extent  not  covered  by 
Medicare. 

(7)  Extended  Outpatient  Prescription 
Drug  Benefit:  Coverage  for  fifty  percent 
(50%)  of  outpatient  prescription  drug 
charges,  after  a  $250  calendar  year 
deductible  to  a  maximum  of  $3,000  in 
benefits  received  by  the  insured  per 
calendar  year,  to  the  extent  not  covered 
by  Medicare. 

(8)  Medically  Necessary  Emergency 
Care  in  a  Foreign  Country:  Coverage  to 
the  extent  not  covered  by  Medicare  for 
eighty  percent  (80%)  of  the  billed 
charges  for  Medicare-eligible  expenses 
for  medically  necessary  emergency 
hospital,  physician  and  medical  care 
received  in  a  foreign  country,  which 
care  would  have  been  covered  by 
Medicare  if  provided  in  the  United 
States  and  which  care  began  during  the 
first  sixty  (60)  consecutive  days  of  each 
trip  outside  the  United  States,  subject  to 
a  calendar  year  deductible  of  $250,  and 
a  lifetime  maximum  benefit  of  $50,000. 
For  purposes  of  this  benefit,  "emergency 
care"  shall  mean  care  needed 
immediately  because  of  an  injury  or  an 
illness  of  sudden  and  unexpected  onset. 

(9)  Preventive  Medical  Care  Benefit: 
Coverage  for  the  following  preventive 
health  services: 

(a)  An  aimual  clinical  preventive 
medical  history  and  physical 
examination  that  may  include  tests  and 
services  from  Subparagraph  (b)  and 
patient  education  to  address  preventive 
health  care  measures. 

(b)  Any  one  or  a  combination  of  the 
following  preventive  screening  tests  or 
preventive  services,  the  frequency  of 
which  is  considered  medically 
appropriate: 

(1)  Fecal  occult  blood  test  or  digital 
rectal  examination,  or  both; 

(2)  Mammogram; 


(3)  Dipstick  urinalysis  for  hematuria, 
bacteriuria  and  proteinuria; 

(4)  Pure  tone  (air  only)  hearing 
screening  test,  administered  or  ordered 
by  a  physician; 

(5)  Serum  cholesterol  screening  (every 
five  (5)  years); 

(6)  Thyroid  function  test; 

(7)  Diabetes  screening. 

(c)  Influenza  vaccine  administered  at 
any  appropriate  time  during  the  year 
and  tetanus  and  diphtheria  booster 
(every  ten  (10)  years). 

(d)  Any  other  tests  or  preventive 
measures  determined  appropriate  by  the 
attending  physician. 

Reimbursement  shall  be  for  the  actual 
charges  up  to  one  hundred  percent 
(100%)  of  the  Medicare-approved 
amount  for  each  service,  as  if  Medicare 
were  to  cover  the  service  as  identified 
in  American  Medical  Association 
Current  Procedural  Terminology  (AMA 
CPT)  codes,  to  a  maximum  of  $120 
annually  under  this  benefit.  This  benefit 
shall  not  include  payment  for  any 
procedure  covered  by  Medicare. 

(10)  At-Home  Recovery  Benefit: 
Coverage  for  services  to  provide  short 
term,  at-home  assistance  with  activities 
of  daily  living  for  those  recovering  from 
an  illness,  injury  or  surgery. 

(a)  For  purposes  of  this  benefit,  the 
following  definitions  shall  apply: 

(i)  "Activities  of  daily  living"  include, 
but  are  not  limited  to  bathing,  dressing, 
personal  hygiene,  transferring,  eating, 
ambulating,  assistance  with  drugs  that 
are  normally  self-administered,  and 
changing  bandages  or  other  dressings. 

(ii)  "Care  provider"  means  a  duly 
qualified  or  licensed  home  health  aide 
or  homemaker,  personal  care  aide  or 
nurse  provided  through  a  licensed  home 
health  care  agency  or  referred  by  a 
licensed  referral  agency  or  licensed 
nurses  registry. 

(iii)  "Home"  shall  mean  any  place 
used  by  the  insured  as  a  place  of 
residence,  provided  that  the  place 
would  qualify  as  a  residence  for  home 
health  care  services  covered  by 
Medicare.  A  hospital  or  skilled  nursing 
facility  shall  not  be  considered  the 
insured's  place  of  residence. 

(iv)  "At-home  recovery  visit"  means 
the  period  of  a  visit  required  to  provide 
at  home  recovery  care,  without  limit  on 
the  duration  of  the  visit,  except  each 
consecutive  four  (4)  hours  in  a  twenty- 
four-hour  period  of  services  provided  by 
a  care  provider  is  one  visit. 

(b)  Coverage  Requirements  and 
Limitations. 

(i)  At-home  recovery  services 
provided  must  be  primarily  services 
which  assist  in  activities  of  daily  livinp,. 

(ii)  The  insured's  attending  physician 
must  certify  that  the  specific  type  and 


frequency  of  at-home  recovery  services 
are  necessary  because  of  a  condition  for 
which  a  home  care  plan  of  treatment 
was  approved  by  Medicare, 
(iii)  Coverage  is  limited  to: 

(I)  No  more  than  the  number  and  type 
of  at-home  recovery  visits  certified  as 
necessary  by  the  insiu-ed's  attending 
physician.  The  total  number  of  at-home 
recovery  visits  shall  not  exceed  the 
number  of  Medicare  approved  home 
health  care  visits  under  a  Medicare 
approved  home  care  plan  of  treatment; 

(II)  The  actual  charges  for  each  visit 
up  to  a  maximum  reimbursement  of  $40 
per  visit; 

(III)*$1,600  per  calendar  year; 

(IV)  Seven  (7)  visits  in  any  one  week; 

(V)  Care  furnished  on  a  visiting  basis 
in  the  insured's  home; 

(VI)  Services  provided  by  a  care 
provider  as  defined  in  this  section; 

(VII)  At-home  recovery  visits  while 
the  insured  is  covered  under  the  policy 
or  certificate  and  not  otherwise 
excluded; 

(Vni)  At-home  recovery  visits 
received  during  the  period  the  insured 
is  receiving  Medicare  approved  home 
care  services  or  no  more  than  eight  (8) 
week:*  after  the  service  date  of  the  last 
Medicare  approved  home  health  care 
visit. 

(c)  Coverage  is  excluded  for: 

(i)  Home  care  visits  paid  for  by 
Medicare  or  other  government 
programs;  and 

(ii)  Care  provided  by  family  members, 
unpaid  volunteers  or  providers  who  are 
not  care  providers. 

(11)  New  or  Innovative  Benefits:  An 
issuer  may,  with  the  prior  approval  of 
the  commissioner,  offer  policies  or 
certificates  with  new  or  innovative 
benefits  in  addition  to  the  benefits 
provided  in  a  policy  or  certificate  that 
otherwise  complies  with  the  applicable 
standards.  The  new  or  innovative 
benefits  may  include  benefits  that  are 
appropriate  to  Medicare  supplement 
insurance,  new  or  iimovative,  not 
otherwise  available,  cost-effective,  and 
offered  in  a  manner  which  is  consistent 
with  the  goal  of  simplification  of 
Medicare  supplement  policies. 

Draftmg  Note:  The  Omnibus  Budget 
Reconciliation  Act  1990,  42  U.S.C. 
§  1395ss(p}(7),  does  not  prohibit  the  issuers 
of  MeAcare  supplement  policies,  through  an 
arrangement  with  a  vendor  for  discounts 
from  itie  vendor,  from  making  available 
discounts  from  the  vendor  to  the 
policyholder  or  certificateholder  for  the 
purchase  of  items  or  services  not  covered 
under  its  Medicare  supplement  policies  (for 
example:  discounts  on  hearing  aids  or 
eyeglasses). 

Drafting  Note:  Use  of  new  or  innovative 
benefits  may  be  appropriate  to  add  coverage 
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or  access  to  such  benefits  as  prescription 
drugs,  at-home  recovery  services  and 
preventive  medical  care.  Any  such 
innovative  benefit,  however,  should  offer 
uniquely  different  or  significantly  expanded 
coverage. 

Drafting  Note:  The  NAIC  discussed 
including  inflation  protection  for 
prescription  drugs,  at-home  recovery 
benefits,  and  preventive  care  benefits. 
However,  because  of  the  lack  of  an 
appropriate  mechanism  for  indexing  these 
benefits,  NAIC  has  not  included  indexing  at 
this  point  in  time.  However,  NAIC  is 
committed  to  evaluating  the  effectiveness  of 
these  benefits  without  inflation  protection, 
and  will  revisit  the  issue.  NAIC  has 
determined  that  OBRA  does  not  authorize 
NAIC  to  delegate  the  authority  for  indexing 
these  benefits  to  a  federal  agency  without  an 
amendment  to  federal  law. 

Section  9.  Standard  Medicare 
Supplement  Benefit  Plans 

A.  An  issuer  shall  make  available  to 
each  prospective  policyholder  and 
certificateholder  a  policy  form  or 
certificate  form  containing  only  the 
basic  core  benefits,  as  defined  in  Section 
8B  of  this  regulation. 

B.  No  groups,  packages  or 
combinations  of  Medicare  supplement 
benefits  other  than  those  listed  in  this 
section  shall  be  offered  for  sale  in  this 
state,  except  as  may  be  permitted  in 
Section  8C(11)  and  in  Section  10  of  this 
regulation. 

C.  Benefit  plans  shall  be  uniform  in 
structure,  language,  designation  and 
format  to  the  standard  benefit  plans  "A" 
through  "J"  listed  in  this  subsection  and 
conform  to  the  definitions  in  Section  4 
of  this  regulation.  Each  benefit  shall  be 
structured  in  accordance  with  the 
format  provided  in  Sections  8B  and  8C 
and  list  the  benefits  in  the  order  shown 
in  this  subsection.  For  purposes  of  this 
section,  "structure,  language,  and 
format"  means  style,  arrangement  and 
overall  content  of  a  benefit. 

D.  An  issuer  may  use,  in  addition  to 
the  benefit  pfen  designations  required  in 
Subsection  C,  other  designations  to  the 
extent  permitted  by  law. 

Drafting  Note:  It  is  anticipated  that  if  a 
state  determines  that  it  will  authorize  the  sale 
of  only  some  of  these  benefit  plans,  the  letter 
codes  used  in  this  regulation  will  be 
preserved.  The  Guide  to  Health  Insurance  for 
People  with  Medicare"  published  jointly  by 
the  NAIC  and  the  Health  Care  Financing 
Administration  will  contain  a  chart 
comparing  the  ten  possible  combinations.  In 
order  for  consumers  to  compare  specific 
policy  choices,  it  will  be  important  that  a 
uniform  "naming"  system  be  used.  Thus,  if 
only  plans  "A,"  "B,"  "D,"  "F"  and  "H"  (for 
example)  are  authorized  in  a  state,  these 
plans  should  retain  these  alphabetical 
designations.  However,  an  issuer  may  use,  in 
addition  to  these  alphabetical  designations, 
other  designations  as  provided  in  Section  90 
of  this  regulation. 


E.  Make-up  of  benefit  plans: 

(1)  Standardized  Medicare 
supplement  benefit  plan  "A  '  shall  be 
limited  to  the  basic  (core)  benefits 
common  to  all  benefit  plans,  as  defined 
in  Section  8B  of  this  regulation. 

(2)  Standardized  Medicare 
supplement  benefit  plan  "B"  shall 
include  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible  as  defined  in  Section  8C(1). 

(3)  Standardized  Medicare 
supplement  benefit  plan  "C"  shall 
include  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care. 
Medicare  Part  B  deductible  and 
medically  necessary  emergency  care  in 
a  foreign  country  as  defined  in  Sections 
8C  (1),  (2),  (3)  and  (8)  respectively. 

(4)  Standardized  Medicare 
supplement  benefit  plan  "D"  shall 
include  only  the  following:  The  core 
benefit  (as  defined  in  Section  8B  of  this 
regulation),  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
medically  necessary  emergency  care  in 
an  foreign  country  and  the  at-home 
recovery  benefit  as  defined  in  Sections 
8C  (1),  (2),  (8)  and  (10)  respectively. 

(5)  Standardized  Medicare 
supplement  benefit  plan  "E"  shall 
include  only  the  following:  The  core 
bene'fit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
medically  necessary  emergency  care  in 
a  foreign  country  and  preventive 
medical  care  as  defined  in  Sections  8C 
(1).  (2).  (8)  and  (9)  respectively. 

(6)  Standardized  Medicare 
supplement  benefit  plan  "F"  shall 
include  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  the  skilled  nursing  facility 
care,  the  Part  B  deductible,  one  hundred 
percent  (100%)  of  the  Medicare  Part  B 
excess  charges,  and  medically  necessary 
emergency  care  in  a  foreign  country  as 
defined  in  Sections  8C  (1),  (2).  (3).  (5) 
and  (8)  respectively. 

(7)  Standardized  Medicare 
supplement  benefit  high  deductible 
plan  "F"  shall  include  only  the 
following:  100%  of  covered  expenses 
following  the  payment  of  the  annual 
high  deductible  plan  "F"  deductible. 
The  covered  expenses  include  the  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
the  Medicare  Part  B  deductible,  one 
hundred  percent  (100%)  of  the 
Medicare  Part  B  excess  charges,  and 
medically  necessary  emergency  care  in 
a  foreign  country  as  defined  in  Sections 


8C  (1).  (2).  (3),  (5)  and  (8)  respectively. 
The  annual  high  deductible  plan  "F" 
deductible  shall  consist  of  out-of-pocket 
expenses,  other  than  premiums,  for 
services  covered  by  the  Medicare 
supplement  plan  "F"  policy,  and  shall 
be  in  addition  to  any  other  specific 
benefit  deductibles.  The  annual  high 
deductible  Plan  "F"  deductible  shall  be 
$1500  for  1998  and  1999,  and  shall  be 
based  on  the  calendar  year.  It  shall  be 
adjusted  annually  thereafter  by  the 
Secretary  to  reflect  the  change  in  the 
Consumer  Price  Index  for  all  urban 
consumers  for  the  twelve-month  period 
ending  with  August  of  the  preceding 
year,  and  rounded  to  the  nearest 
multiple  of  $10. 

(8)  Standardized  Medicare 
supplement  benefit  plan  "G"  shall 
include  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
eighty  percent  (80%)  of  the  Medicare 
Part  B  excess  charges,  medically 
necessary  emergency  care  in  a  foreign 
country,  and  the  at-home  recovery 
benefit  as  defined  in  Sections  8C  (1).  (2), 
(4),  (8)  and  (10)  respectively. 

(9)  Standardized  Medicare 
supplement  benefit  plan  "H"  shall 
consist  of  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
basic  prescription  drug  benefit  and 
medically  necessary  emergency  care  in 
a  foreign  country  as  defined  in  Sections 
8C  (1).  (2).  (6)  and  (8)  respectively. 

(10)  Standardized  Medicare 
supplement  benefit  plan  "I"  shall 
consist  of  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
one  hundred  percent  (100%)  of  the 
Medicare  Part  B  excess  charges,  basic 
prescription  drug  benefit,  medically 
necessary  emergency  care  in  a  foreign 
country  and  at-home  recovery  benefit  as 
defined  in  Sections  8C  (1),  (2).  (5).  (6), 
(8)  and  (10)  respectively. 

(11)  Standardized  Medicare 
supplement  benefit  plan  "J"  shall 
consist  of  only  the  following:  The  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
Medicare  Part  B  deductible,  one 
hundred  percent  (100%)  of  the 
Medicare  Part  B  excess  charges, 
extended  prescription  drug  benefit, 
medically  necessary  emergency  care  in 
a  foreign  country,  preventive  medical 
care  and  at-home  recovery  benefit  as 
defined  in  Sections  8C  (1).  (2),  (3).  (5), 
(7).  (8).  (9)  and  (10)  respectively. 
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(12)  Standardized  Medicare 
supplement  benefit  high  deductible 
plan  "J"  shall  consist  of  only  the 
following:  100%  of  covered  expenses 
following  the  payment  of  the  annual 
high  deductible  plan  "J"  deductible. 
The  covered  expenses  include  the  core 
benefit  as  defined  in  Section  8B  of  this 
regulation,  plus  the  Medicare  Part  A 
deductible,  skilled  nursing  facility  care, 
Medicare  Part  B  deductible,  one 
hundred  percent  (100%)  of  the 
Medicare  Part  B  excess  charges, 
extended  outpatient  prescription  drug 
benefit,  medically  necessary  emergency 
care  in  a  foreign  country,  preventive 
medical  care  benefit  and  at-home 
recovery  benefit  as  defined  in  Sections 
8C  (1).  (2).  (3),  (5),  (7),  (8),  (9)  and  (10) 
respectively.  The  annual  high 
deductible  plan  "J"  deductible  shall 
consist  of  out-of-pocket  expenses,  other 
than  premiums,  for  services  covered  by 
the  Medicare  supplement  plan  "J" 
policy,  and  shall  be  in  addition  to  any 
other  specific  benefit  deductibles.  The 
annual  deductible  shall  be  $1500  for 
1998  and  1999,  and  shall  be  based  on 
a  calendar  year.  It  shall  be  adjusted 
annually  thereafter  by  the  Secretary  to 
reflect  the  change  in  the  Consumer  Price 
Index  for  all  urban  consumers  for  the 
twelve-month  period  ending  with 
August  of  the  preceding  year,  and 
rounded  to  the  nearest  multiple  of  $10. 

Drafting  Note:  A  state  may  determine  by 
statute  or  regulation  which  of  the  above 
benefit  plans  may  be  sold  in  that  state.  The 
core  benefit  plan  must  be  made  available  by 
all  issuers.  Therefore,  the  core  benefit  plan 
must  be  one  of  the  authorized  benefit  plans 
adopted  by  a  state.  In  no  event,  however,  may 
a  state  authorize  the  sale  of  more  than  10 
standardized  Medicare  supplement  benefit 
plans  (that  is,  9  plus  the  core  policy),  plus 
the  two  (2)  high  deductible  plans,  at  the  same 
time. 

Drafting  Note:  The  Omnibus  Budget 
Reconciliation  Act  of  1990  preempts  state 
mandated  benefits  in  Medicare  supplement 
policies  or  certificates,  except  for  those  states 
which  have  been  granted  a  waiver  for 
nonstandardized  plans. 

Section  10.  Medicare  Select  Policies 
and  Certificates 

A.  (1)  This  section  shall  apply  to 
Medicare  Select  policies  and 
certificates,  as  defined  in  this  section. 

Drafting  Note:  This  section  should  be 
adopted  by  stales  designated  by  the  Secretary 
of  Health  and  Human  Services  to  participate 
in  the  Medicare  Select  Program.  Section  4358 
of  the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990  (section  1882(t)  of  Title  XVIII 
of  the  Social  Security  Act)  authorized  a  three- 
year,  fifteen-state  program  with  states  to  be 
designated  by  the  Secretary.  Additional  states 
may  be  authorized  by  future  changes  to 
federal  law  to  apply  the  Medicare  Select 


Program  requirements  to  existing  preferred 
provider  arrangements. 

(2)  No  policy  or  certificate  may  be 
advertised  as  a  Medicare  Select  policy 
or  certificate  unless  it  meets  the 
requirements  of  this  section. 

B.  For  the  purposes  of  this  section: 

(1)  Complaint  means  any 
dissatisfaction  expressed  by  an 
individual  concerning  a  Medicare  Select 
issuer  or  its  network  providers. 

(2)  Grievance  means  dissatisfaction 
expressed  in  writing  by  an  individual 
insured  under  a  Medicare  Select  policy 
or  certificate  with  the  administration, 
claims  practices,  or  provision  of  services 
concerning  a  Medicare  Select  issuer  or 
its  network  providers. 

(3)  Medicare  Select  issuer  means  an 
issuer  offering,  or  seeking  to  offer,  a 
Medicare  Select  policy  or  certificate. 

(4)  Medicare  Select  policy  or  Medicare 
Select  certificate  mean  respectively  a 
Medicare  supplement  policy  or 
certificate  that  contains  restricted 
network  provisions. 

(5)  Network  provider  means  a 
provider  of  health  care,  or  a  group  of 
providers  of  health  care,  which  has 
entered  into  a  written  agreement  with 
the  issuer  to  provide  benefits  insured 
under  a  Medicare  Select  policy. 

(6)  Restricted  network  provision 
means  any  provision  which  conditions 
the  payment  of  benefits,  in  whole  or  in 
part,  on  the  use  of  network  providers. 

(7)  Service  area  means  the  geographic 
area  approved  by  the  commissioner 
within  which  an  issuer  is  authorized  to 
offer  a  Medicare  Select  policy. 

C.  The  commissioner  may  authorize 
an  issuer  to  offer  a  Medicare  Select 
policy  or  certificate,  pursuant  io  this 
section  and  Section  4358  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990  if  the  commissioner 
finds  that  the  issuer  has  satisfied  all  of 
the  requirements  of  this  regulation. 

D.  A  Medicare  Select  issuer  shall  not 
issue  a  Medicare  Select  policy  or 
certificate  in  this  state  until  its  plan  of 
operation  has  been  approved  by  the 
commissioner. 

E.  A  Medicare  Select  issuer  shall  file 
a  proposed  plan  of  operation  with  the 
commissioner  in  a  format  prescribed  by 
the  commissioner.  The  plan  of  operation 
shall  contain  at  least  the  following 
information: 

(1)  Evidence  that  all  covered  services 
that  are  subject  to  restricted  network 
provisions  are  available  and  accessible 
through  network  providers,  including  a 
demonstration  that: 

(a)  Services  can  be  provided  by 
network  providers  with  reasonable 
promptness  with  respect  to  geographic 
location,  hours  of  operation  and  after- 


hour  care.  The  hours  of  operation  and 
availability  of  after-hour  care  shall 
reflect  usual  practice  in  the  local  area. 
Geographic  availability  shall  reflect  the 
usual  travel  times  within  the 
community. 

(b)  The  number  of  network  providers 
in  the  service  area  is  sufficient,  with 
respect  to  current  and  expected 
pohcyholders,  either: 

(i)  To  deliver  adequately  all  services 
that  are  subject  to  a  restricted  network 
provision;  or 

(ii)  To  make  appropriate  referrals. 

(c)  There  are  written  agreements  with 
network  providers  describing  specific 
responsibilities. 

(d)  Emergency  care  is  available 
twenty-four  (24)  hours  per  day  and 
seven  (7)  days  per  week. 

(e)  In  the  case  of  covered  services  that 
are  subject  to  a  restricted  network 
provision  and  are  provided  on  a  prepaid 
basis,  there  are  written  agreements  with 
network  providers  prohibiting  the 
providers  from  billing  or  otherwise 
seeking  reimbursement  from  or  recourse 
against  any  individual  insured  under  a 
Medicare  Select  policy  or  certificate. 
Thi&*paragraph  shall  not  apply  to 
supplemental  charges  or  coinsurance 
amounts  as  stated  in  the  Medicare 
Select  policy  or  certificate. 

(2)  A  statement  or  map  providing  a 
clear  description  of  the  service  area. 

(3)  A  description  of  the  grievance 
procedure  to  be  utilized. 

(4)  A  description  of  the  quality 
assurance  program,  including: 

(a)  The  formal  organizational 
structure; 

(b)  The  written  criteria  for  selection, 
retention  and  removal  of  network 
providers;  and 

(c)  The  procedures  for  evaluating 
quality  of  care  provided  by  network 
providers,  and  the  process  to  initiate 
corrective  action  when  warranted. 

(5)  A  list  and  description,  by 
specialty,  of  the  network  providers. 

(6)  Copies  of  the  written  information 
proposed  to  be  used  by  the  issuer  to 
comply  with  Subsection  I. 

(7)  Any  other  information  requested 
by  the  commissioner. 

F.  (1)  A  Medicare  Select  issuer  shall 
file  any  proposed  changes  to  the  plan  of 
operation,  except  for  changes  to  the  list 
of  network  providers,  with  the 
commissioner  prior  to  implementing  the 
changes.  Changes  shall  be  considered 
approved  by  the  commissioner  after 
thirty  (30)  days  unless  specifically 
disapproved. 

(2^  An  updated  list  of  network 
providers  shall  be  filed  with  the 
commissioner  at  least  quarterly. 

G.  A  Medicare  Select  policy  or 
certificate  shall  not  restrict  payment  for 
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covered  services  provided  by  non- 
network  providers  if: 

(1)  The  services  are  for  symptoms 
requiring  emergency  care  or  are 
immediately  required  for  an  unforeseen 
illness,  injury  or  a  condition;  and 

(2)  It  is  not  reasonable  to  obtain 
services  through  a  network  provider. 

H.  A  Medicare  Select  policy  or 
certificate  shall  provide  payment  for  full 
coverage  under  the  policy  for  covered 
services  that  are  not  available  tiirough 
network  providers. 

I.  A  Medicare  Select  issuer  shall  make 
full  and  fair  disclosure  in  writing  of  the 
provisions,  restrictions  and  limitations 
of  the  Medicare  Select  policy  or 
certificate  to  each  applicant.  This 
disclosure  shall  include  at  least  the 
following: 

(1)  An  outline  of  coverage  sufficient  to 
permit  the  applicant  to  compare  the 
coverage  and  premiums  of  the  Medicare 
Select  policy  or  certificate  with; 

(a)  Other  Medicare  supplement 
policies  or  certificates  offered  by  the 
issuer;  and 

(b)  Other  Medicare  Select  policies  or 
certificates. 

(2)  A  description  (including  address, 
phone  number  and  hours  of  operation) 
of  the  network  providers,  including 
primary  care  physicians,  specialty 
physicians,  hospitals  and  other 
providers. 

(3)  A  description  of  the  restricted 
network  provisions,  including  payments 
for  coinsurance  and  deductibles  when 
providers  other  than  network  providers 
are  utilized. 

(4)  A  description  of  coverage  for 
emergency  and  urgently  needed  care 
and  other  out-of-service  area  coverage. 

(5)  A  description  of  limitations  on 
referrals  to  restricted  network  providers 
and  to  other  providers. 

(6)  A  description  of  the  policyholder's 
rights  to  purchase  any  other  Medicare 
supplement  policy  or  cwtificate 
otherwise  offered  by  the  issuer. 

(7)  A  description  of  the  Medicare 
Select  issuer's  quality  assurance 
program  and  grievance  procedure. 

J.  Prior  to  the  sale  of  a  Medicare  Select 
policy  or  certificate,  a  Medicare  Select 
issuer  shall  obtain  firam  the  applicant  a 
signed  and  dated  form  stating  that  the 
apphcant  has  received  the  information 
provided  pursuant  to  Subsection  I  of 
this  section  and  that  the  applicant 
understands  the  restrictions  of  the 
Medicare  Select  policy  or  certificate. 

K.  A  Medicare  Select  issuer  shall  have 
and  use  procedures  for  hearing 
complaints  and  resolving  vmtten 
grievances  fi^m  the  subscribers.  The 
procedures  shall  be  aimed  at  mutual 
agreement  for  settlement  and  may 
include  arbitration  procedures. 


(1)  The  grievance  procedure  shall  be 
described  in  the  policy  and  certificates 
and  in  the  outline  of  coverage. 

(2)  At  the  time  the  policy  or  certificate 
is  issued,  the  issuer  shall  provide 
detailed  information  to  the  policyholder 
describing  how  a  grievance  may  be 
registered  with  the  issuer. 

(3)  Grievances  shall  be  considered  in 
a  timely  manner  and  shall  be 
transmitted  to  appropriate  decision- 
makers who  have  authority  to  fully 
investigate  the  issue  and  take  corrective 
action. 

(4)  If  a  grievance  is  found  to  be  valid, 
corrective  action  shall  be  taken 
promptly. 

(5)  All  concerned  parties  shall  be 
notified  about  the  results  of  a  grievance. 

(6)  The  issuer  shall  report  no  later 
than  each  March  31st  to  the 
commissioner  regarding  its  grievance 
procedure.  The  report  shall  be  in  a 
format  prescribed  by  the  commissioner 
and  shall  contain  the  nimiber  of 
grievances  filed  in  the  past  year  and  a 
summary  of  the  subject,  nature  and 
resolution  of  such  grievances. 

L.  At  the  time  of  initial  purchase,  a 
Medicare  Select  issuer  shall  make 
available  to  each  applicant  for  a 
Medicare  Select  policy  or  certificate  the 
opportunity  to  purchase  any  Medicare 
supplement  policy  or  certificate 
otherwise  offered  by  the  issuer. 

M.  (1)  At  the  request  of  an  individual 
insured  under  a  Medicare  Select  policy 
or  certificate,  a  Medicare  Select  issuer 
shall  make  available  to  the  individual 
insured  the  opportunity  to  purchase  a 
Medicare  supplement  policy  or 
certificate  offered  by  the  issuer  which 
has  comparable  or  lesser  benefits  and 
which  does  not  contain  a  restricted 
network  provision.  The  issuer  shall 
make  the  policies  or  certificates 
available  without  requiring  evidence  of 
insurabiUty  after  the  Medicare  Select 
poUcy  or  certificate  has  been  in  force  for 
six  (6)  months. 

(2)  For  the  piuposes  of  this 
subsection,  a  Medicare  supplement 
policy  or  certificate  will  be  considered 
to  have  comparable  or  lesser  benefits 
unless  it  contains  one  or  more 
significant  benefits  not  included  in  the 
Medicare  Select  policy  or  certificate 
being  replaced.  For  the  purposes  of  this 
paragraph,  a  significant  benefit  means 
coverage  for  the  Medicare  Part  A 
deductible,  coverage  for  prescription 
drugs,  coverage  for  at-home  recovery 
services  or  coverage  for  Part  B  excess 
charges. 

N.  Medicare  Select  policies  and 
certificates  shall  provide  for 
continuation  of  coverage  in  the  event 
the  Secretary  of  Health  and  Human 
Services  determines  that  Medicare 


Select  policies  and  certificates  issued 
pursuant  to  this  section  should  be 
discontinued  due  to  either  the  failure  of 
the  Medicare  Select  Program  to  be 
reauthorized  under  law  or  its  substantial 
amendment. 

(1)  Each  Medicare  Select  issuer  shall 
make  available  to  each  individual 
insured  under  a  Medicare  Select  policy 
or  certificate  the  opportunity  to 
purchase  any  Medicare  supplement 
policy  or  certificate  offered  by  the  issuer 
which  has  comparable  or  lesser  benefits 
and  which  does  not  contain  a  restricted 
network  provision.  The  issuer  shall 
make  the  policies  and  certificates 
available  without  requiring  evidence  of 
insurability. 

(2)  For  the  purposes  of  this 
subsection,  a  Medicare  supplement 
policy  or  certificate  will  be  considered 
to  have  comparable  or  lesser  benefits 
unless  it  contains  one  or  more 
significant  benefits  not  included  in  the 
Medicare  Select  policy  or  certificate 
being  replaced.  For  the  purposes  of  this 
paragraph,  a  significant  benefit  means 
coverage  for  the  Medicare  Part  A 
deductible,  coverage  for  prescription 
drugs,  coverage  for  at-home  recovery 
services  or  coverage  for  Part  B  excess 
charges. 

O.  A  Medicare  Select  issuer  shall 
comply  with  reasonable  requests  for 
data  made  by  state  or  federal  agencies, 
including  the  United  States  Department 
of  Health  and  Human  Services,  for  the 
purpose  of  evaluating  the  Medicare 
Select  Program. 

Section  11.  Open  Enrollment 

A.  An  issuer  shall  not  deny  or 
condition  the  issuance  or  effectiveness 
of  any  Medicare  supplement  poficy  or 
certificate  available  for  sale  in  this  state, 
nor  discriminate  in  the  pricing  of  a 
policy  or  certificate  because  of  the 
health  status,  claims  experience,  receipt 
of  health  care,  or  medical  condition  of 
an  applicant  in  the  case  of  an 
application  for  a  policy  or  certificate 
that  is  submitted  prior  to  or  during  the 
six  (6)  month  period  beginning  writh  the 
first  day  of  the  first  month  in  which  an 
individual  is  both  65  years  of  age  or 
older  and  is  enrolled  for  benefits  under 
Medicare  Part  B.  Each  Medicare 
supplement  policy  and  certificate 
currently  available  from  an  insurer  shall 
be  made  available  to  all  applicants  who 
qualify  under  this  subsection  without 
regard  to  age. 

B.  (1)  If  an  applicant  quahfies  under 
Subsection  A  and  submits  an 
application  during  the  time  period 
referenced  in  Subsection  A  and,  as  of 
the  date  of  application,  has  had  a 
continuous  period  of  creditable 
coverage  of  at  least  six  (6)  months,  the 
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issuer  shall  not  exclude  benefits  based 
on  a  preexisting  condition. 

(2)  If  the  applicant  qualifies  under 
Subsection  A  and  submits  an 
application  during  the  time  period 
referenced  in  Subsection  A  and,  as  of 
the  date  of  application,  has  had  a 
continuous  period  of  creditable 
coverage  that  is  less  than  six  (6)  months, 
the  issuer  shall  reduce  the  period  of  any 
preexisting  condition  exclusion  by  the 
aggregate  of  the  period  of  creditable 
coverage  applicable  to  the  applicant  as 
of  the  enrollment  date.  The  Secretary 
shall  specify  the  manner  of  the 
reduction  under  this  subsection. 

Drafting  Note:  The  Secretary  has 
developied  regulations  pursuant  to  HIPAA 
regarding  methods  of  counting  creditable 
coverage,  which  govern  the  way  the 
reduction  is  to  be  applied  in  Section  11B(2). 

C.  Except  as  provided  in  Subsection  B 
and  Section  23,  Subsection  A  shall  not 
be  construed  as  preventing  the 
exclusion  of  benefits  under  a  policy, 
during  the  first  six  (6)  months,  based  on 
a  preexisting  condition  for  which  the 
policyholder  or  certificateholder 
received  treatment  or  was  otherwise 
diagnosed  during  the  six  (6)  months 
before  the  coverage  became  effective. 

Section  12.  Guaranteed  Issue  for 
Eligible  Persons 

A.  Guaranteed  Issue — (1)  Eligible 
persons  are  those  individuals  described 
in  subsection  B  who  apply  to  enroll 
under  the  policy  not  later  than  sixty- 
three  (63)  days  after  the  date  of  the 
termination  of  enrollment  described  in 
subsection  B,  and  who  submit  evidence 
of  the  date  of  termination  or 
disenroUment  with  the  application  for  a 
Medicare  supplement  policy. 

(2)  With  respect  to  eligible  persons,  an 
issuer  shall  not  deny  or  condition  the 
issuance  or  effectiveness  of  a  Medicare 
supplement  policy  described  in 
subsection  C  that  is  offered  and  is 
available  for  issuance  to  new  enroUees 
by  the  issuer,  shall  not  discriminate  in 
the  pricing  of  such  a  Medicare 
supplement  policy  because  of  health 
status,  claims  experience,  receipt  of 
health  care,  or  medical  condition,  and 
shall  not  impose  an  exclusion  of 
benefits  based  on  a  preexisting 
condition  under  such  a  Medicare 
supplement  policy. 

B.  Eligible  Persons — An  eligible 
person  is  an  individual  described  in  any 
of  the  following  paragraphs: 

(1)  The  individual  is  enrolled  under 
an  employee  welfare  benefit  plan  that 
provides  health  benefits  that 
supplement  the  benefits  under 
Medicare;  and  the  plan  terminates,  or 
the  plan  ceases  to  provide  all  such 


supplemental  health  benefits  to  the 
individual; 

Drafting  Note:  Paragraph  (1}  above  uses  the 
federal  legislative  language  from  the 
Balanced  Budget  Act  of  1997  (P.L.  105-33) 
that  defines  an  eligible  person  as  an 
individual  with  respect  to  whom  an 
employee  welfare  benefit  plan  terminates,  or 
ceases  to  provide  "all"  health  benefits  that 
supplement  Medicare.  There  was  protracted 
discussion  among  the  drafters  about  the 
interpretation  of  "all"  in  this  context;  if  the 
employer  drops  some  supplemental  benefits, 
but  not  all  such  benefits,  from  its  welfare 
plan,  should  the  individual  be  eligible  for  a 
guaranteed  issue  Medicare  supplement 
product?  This  question  may  become  crucial 
to  certain  individuals  de[}ending  on  the 
benefits  dropped  by  the  employer.  Federal 
legislative  history  appears  to  indicate  the 
intention  that  the  word  "all"  be  strictly 
construed  so  as  to  require  termination  or 
cessation  of  all  supplemental  health  benefits. 
States,  however,  can  provide  greater 
protections  to  beneficiaries  and  may  wish  to 
include,  as  eligible  persons,  individuals  who 
have  lost  "some  or  all"  or  "substantially  all" 
of  their  supplemental  health  benefits,  to 
encompass  situations  where  a  change  is 
made  in  an  employee  welfare  benefit  plan 
that  reduces  the  amount  of  supplemental 
health  benefits  available  to  the  individual. 
States  that  consider  alternative  language  are 
reminded  to  consider  the  impact  of  issues 
such  as  plan  changes  that  result  in  adverse 
selection,  duplicate  coverage,  triggering  the 
requirement  for  plan  administrator  notice 
(see  Section  12D)  and  other  issues. 

(2)  The  individual  is  enrolled  with  ^ 
Medicare+Choice  organization  under  a 
Medicare+Choice  plan  under  part  C  of 
Medicare,  and  any  of  the  following 
circumstances  apply: 

(i)  The  organization's  or  plan's 
certification  [under  this  part)  has  been 
terminated  or  the  organization  has 
terminated  or  otherwise  discontinued 
providing  the  plan  in  the  area  in  which 
the  individual  resides; 

(ii)  The  individual  is  no  longer 
eligible  to  elect  the  plan  because  of  a 
change  in  the  individual's  place  of 
residence  or  other  change  in 
circumstances  specified  by  the 
Secretary,  but  not  including  termination 
of  the  individual's  enrollment  on  the 
basis  described  in  section  1851(g)(3)(B) 
of  the  federal  Social  Security  Act  (where 
the  individual  has  not  paid  premiums 
on  a  timely  basis  or  has  engaged  in 
disruptive  behavior  as  specified  in 
standards  under  section  1856),  or  the 
plan  is  terminated  for  all  individuals 
within  a  residence  area; 

(iii)  The  individual  demonstrates,  in 
accordance  with  guidelines  established 
by  the  Secretary,  that: 

(I)  The  organization  offering  the  plan 
substantially  violated  a  material 
provision  of  the  organization's  contrnct 
under  this  part  in  relation  to  the 


individual,  including  the  failure  to 
provide  an  enrollee  on  a  timely  basis 
medically  necessary  care  for  which 
benefits  are  available  under  the  plan  or 
the  failure  to  provide  such  covered  care 
in  accordance  with  applicable  quality 
standards;  or 

(II)  The  organization,  or  agent  or  other 
entity  acting  on  the  organization's 
behalf,  materially  misrepresented  the 
plan's  provisions  in  marketing  the  plan 
to  th6  individual;  or 

(iv)  The  individual  meets  such  other 
exceptional  conditions  as  the  Secretary 
may  provide." 

(3)  (a)  The  individual  is  enrolled  with: 
(i)  An  eligible  organization  under  a 

contract  under  Section  1876  (Medicare 
risk  or  cost); 

(ii)  A  similar  organization  operating 
under  demonstration  project  authority, 
effective  for  periods  before  April  1, 
1999; 

(iii)  An  organization  under  an 
agreement  under  Section  1833(a)(1)(A) 
(health  care  prepayment  plan);  or 

(iv)  An  organization  under  a  Medicare 
Selectpolicy:  and 

(b)  Tne  enrollment  ceases  under  the 
same  circumstances  that  would  permit 
discontinuance  of  an  individual's 
election  of  coverage  under  Section 
12B(2). 

Drafting  Note:  Section  3(a)(iv)  above  is  not 
required  if  there  is  a  provision  in  state  law 
or  regulation  that  provides  for  the 
continuation  or  conversion  of  Medicare 
Select  policies  or  certificates. 

(4)  The  individual  is  enrolled  under  a 
Medicare  supplement  policy  and  the 
enrollment  ceases  because: 

(a)  (i)  Of  the  insolvency  of  the  issuer 
or  bankruptcy  of  the  nonissuer 
organization;  or 

(ii)  Of  other  involuntary  termination 
of  coverage  or  enrollment  under  the 
policy; 

(biThe  issuer  of  the  policy 
substantially  violated  a  material 
provision  of  the  policy;  or 

(c)  The  issuer,  or  an  agent  or  other 
entity  acting  on  the  issuer's  behalf, 
materially  misrepresented  the  policy's 
provisions  in  marketing  the  policy  to 
the  individual; 

Drafting  Note:  The  reference  to 
"insolvency  of  the  issuer"  in  Paragraph  4(a) 
above  is  not  required  if  there  is  a  provision 
in  state  law  or  regulation  that  provides  for 
the  continuation  or  conversion  of  Medicare 
supplement  policies  or  certificates.  The 
reference  to  "substantially  violated  a  material 
provision  of  the  policy"  in  Paragraph  4(b) 
above  is  expected  to  be  amplified  by  the 
Secretary  when  federal  regulations  are  issued 
pursuant  to  the  Balanced  Budget  Act  of  1997 
(P.L.  105-33). 

(5)  (a)  The  individual  was  enrolled 
under  a  Medicare  supplement  policy 
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and  terminates  enrollment  and 
subsequently  enrolls,  for  the  first  time, 
with  any  Medicare+Choice  organization 
under  a  Medicare+Choice  plan  under 
part  C  of  Medicare,  any  eligible 
organization  imder  a  contract  under 
Section  1876  (Medicare  risk  or  cost), 
any  similar  organization  operating 
under  demonstration  project  authority, 
an  organization  under  an  agreement 
under  section  1833(a)(1)(A)  (health  care 
prepayment  plan),  or  a  Medicare  Select 
policy;  and 

(b)  The  subsequent  enrollment  under 
subparagraph  (a)  is  terminated  by  the 
enrollee  during  any  period  within  the 
first  twelve  (12)  months  of  such 
subsequent  enrollment  (during  which 
the  enrollee  is  permitted  to  terminate 
such  subsequent  enrollment  under 
section  1851(e)  of  the  federal  Social 
Security  Act);  or 

(6)  Tne  individual,  upon  first 
becoming  eligible  for  benefits  under  part 
A  of  Medicare  at  age  65,  eru-olls  in  a 
Medicare+Choice  plan  under  part  C  of 
Medicare,  and  disenrolls  from  the  plan 
by  not  later  than  twelve  (12)  months 
after  the  effective  date  of  enrollment. 

Drafting  Note:  Federal  law  provides  a 
guaranteed  issue  right  to  a  Medicare 
supplement  insurance  product  to  individuals 
who  enroll  in  Medicare  Part  B  at  age  65. 
States  may  wish  to  consider  extending  this 
right  to  other  classes  of  individuals,  such  as 
those  who  postpone  enrollment  in  Medicare 
Part  B  until  after  age  65  because  they  are 
working  and  are  enrolled  in  a  group  health 
insurance  plan. 


C.  Products  to  Which  Eligible  Persons 
are  Entitled — The  Medicare  supplement 
policy  to  which  eligible  persons  are 
entitled  under: 

(1)  Section  12B(1),  (2),  (3)  and  (4)  is 
a  Medicare  supplement  policy  which 
has  a  benefit  package  classified  as  Plan 
A,  B,  C,  or  F  offered  by  any  issuer. 

(2)  Section  123(5)  is  the  same 
Medicare  supplement  policy  in  which 
the  individual  was  most  recently 
previously  enrolled,  if  available  firom 
the  same  issuer,  or.  if  not  so  available, 
a  pobcy  described  in  Subsection  C(l). 

(3)  Section  12B(6)  shall  include  any 
Medicare  supplement  policy  offered  by 
any  issuer. 

Drafting  Note:  Under  federal  law,  for  states 
that  are  exempted  from  standardization  and 
offer  benefit  packages  other  than  Plans  A 
through  J,  the  references  to  benefit  packages 
above  are  deemed  references  to  comparable 
benefit  packages  offered  in  that  state.  Those 
states  should  amend  the  language 
accordingly. 

D.  Notification  provisions — (1)  At  the 
time  of  an  event  described  in  Subsection 
B  of  this  section  because  of  which  an 
individual  loses  coverage  or  benefits 
due  to  the  termination  of  a  contract  or 


agreement,  policy,  or  plan,  the 
organization  that  terminates  the  contract 
or  agreement,  the  issuer  terminating  the 
policy,  or  the  administrator  of  the  plan 
being  terminated,  respectively,  shall 
noUfy  the  individual  of  his  or  her  rights 
under  this  section,  and  of  the 
obligations  of  issuers  of  Medicare 
supplement  policies  under  Subsection 
A.  Such  notice  shall  be  communicated 
contemporaneously  with  the 
notification  of  termination. 

(2)  At  the  time  of  an  event  described 
in  Subsection  B  of  this  section  because 
of  which  an  individual  ceases 
enrollment  under  a  contract  or 
agreement,  policy,  or  plan,  the 
organization  that  offers  the  contract  or 
agreement,  regardless  of  the  basis  for  the 
cessation  of  enrolhnent.  the  issuer 
offering  the  policy,  or  the  administrator 
of  the  plan,  respectively,  shall  notify  the 
individual  of  his  or  her  rights  under  this 
section,  and  of  the  obligations  of  issuers 
of  Medicare  supplement  policies  under 
Section  12A.  Such  notice  shall  be 
communicated  within  ten  working  days 
of  the  issuer  receiving  notification  of 
disenroUment. 

Drafting  Note:  States  should  ensure  that 
educational  and  public  information  materials 
it  develops  related  to  Medicare  includes  a 
thorough  description  of  the  rights  outlined  in 
Section  120. 

Section  13.  Standards  for  Claims 
Payment 


A.  An  issuer  shall  comply  with 
section  1882(c)(3)  of  the  Social  Security 
Act  (as  enacted  by  section  4081(b)(2)(C) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA)  1987.  Pub.  L.  No. 
100-203)  by: 

(1)  Accepting  a  notice  from  a 
Medicare  carrier  on  dually  assigned 
claims  submitted  by  participating 
physicians  and  suppliers  as  a  claim  for 
benefits  in  place  of  any  other  claim  form 
otherwise  required  and  making  a 
payment  determination  on  the  basis  of 
the  information  contained  in  that  notice; 

(2)  Notifying  the  participating 
physician  or  supplier  and  the 
beneficiary  of  the  payment 
determination; 

(3)  Paying  the  participating  physician 
or  supplier  directly; 

(4)  Furnishing,  at  the  time  of 
enrollment,  each  enrollee  with  a  card 
listing  the  policy  name,  number  and  a 
central  mailing  address  to  which  notices 
from  a  Medicare  carrier  may  be  sent; 

(5)  Paying  user  fees  for  claim  notices 
that  are  transmitted  electronically  or 
otherwise;  and 

(6)  Providing  to  the  Secretary  of 
Health  and  Human  Services,  at  least 
annually,  a  central  mailing  address  to 


which  all  claims  may  be  sent  by 
Medicare  carriers. 

B.  Compliance  with  the  requirements 
set  forth  in  Subsection  A  above  shall  be 
certified  on  the  Medicare  supplement 
insurance  experience  reporting  form. 

Section  14.  Loss  Ratio  Standards  and 
Refund  or  Credit  of  Premium 

A.  Loss  Ratio  Standards — (l)(a)  A 
Medicare  Supplement  policy  form  or 
certificate  form  shall  not  be  delivered  or 
issued  for  delivery  unless  the  policy 
form  or  certificate  form  can  be  expected, 
as  estimated  for  the  entire  period  for 
which  rates  are  computed  to  provide 
coverage,  to  return  to  policyholders  and 
certificate  holders  in  the  form  of 
aggregate  benefits  (not  including 
anticipated  refunds  or  credits)  provided 
under  the  policy  form  or  certificate 
form: 

(i)  At  least  seventy-five  percent  (75%) 
of  the  aggregate  amount  of  premiums 
earned  in  the  case  of  group  policies;  or 

(ii)  At  least  sixty-five  percent  (65%)  of 
the  aggregate  amount  of  premiums 
earned  in  the  case  of  individual 
policies; 

(b)  Calculated  on  the  basis  of  incurred 
claims  experience  or  incurred  health 
care  expenses  where  coverage  is 
provided  by  a  health  maintenance 
organization  on  a  service  rather  than 
reimbiu^ement  basis  and  earned 
premiums  for  the  period  and  in 
accordance  with  accepted  actuarial 
principles  and  practices. 

(2)  All  filings  of  rates  and  rating 
schedules  shall  demonstrate  that 
expected  claims  in  relation  to  premiums 
comply  with  the  requirements  of  this 
section  when  combined  with  actual 
experience  to  date.  Filings  of  rate 
revisions  shall  also  demonstrate  that  the 
anticipated  loss  ratio  over  the  entire 
future  period  for  which  the  revised  rates 
are  computed  to  provide  coverage  can 
be  expected  to  meet  the  appropriate  loss 
ratio  standards. 

(3)  For  purposes  of  appljring 
Subsection  A(l^of  this  section  and 
Subsection  C(3)  of  Section  15  only, 
policies  issued  as  a  result  of 
solicitations  of  individuals  through  the 
mails  or  by  mass  media  advertising 
(including  both  print  and  broadcast 
advertising)  shall  be  deemed  to  be 
individual  policies. 

Drafting  Note:  Subsection  A(3)  replicates 
language  contained  in  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  No.  101- 
508).  It  allows  direct  mail  group  policies  sold 
on  an  individual  basis  to  meet  the  minimum 
loss  ratio  required  of  individual  business 
(65%)  rather  than  that  required  of  group 
business  (75%).  The  NAIC  eliminated  this 
concept  from  this  regulation  in  1987  (I 
Proceedings  of  the  NAIC.  pp.  651,  673 
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ndards  and 


(1988)).  At  that  time,  NAIC  required  direct 
mail  group  business  to  meet  the  same  loss 
ratio  requirement  as  other  group  business, 
regardless  of  whether  the  business  was  sold 
on  an  individual  basis.  The  NAIC  encourages 
states  to  apply  the  75%  loss  ratio  to  all  group 
business.  Although  NAIC  is  restricted  from 
making  revisions  to  its  models  that  are  not 
in  conformance  with  OBRA  1990,  states  are 
free  to  impose  more  stringent  requirements 
than  OBRA. 

(4)  For  policies  issued  prior  to  (insert 
effective  date  from  Section  24  of  this 
model,  the  effective  date  of  the  states 
regulation  implementing  the 
requirements  of  OBRA  1990),  expected 
claims  in  relation  to  premiums  shall 
meet: 

(a)  The  originally  filed  anticipated 
loss  ratio  when  combined  with  the 
actual  experience  since  inception; 

(b)  The  appropriate  loss  ratio 
requirement  from  Subsection  A(l)(a)(i) 
and  (ii)  when  combined  with  actual 
experience  beginning  with  [insert 
e^ctive  date  of  this  revision]  to  date; 
and 

(c)  The  appropriate  loss  ratio 
requirement  from  Subsection  A(l)(a)(i) 
and  (ii)  over  the  entire  future  period  for 
which  the  rates  are  computed  to  provide 
coverage. 

Drafting  Note:  The  appropriate  loss  ratio 
requirement  from  Subsection  A(l)(a)(i)  and 
(ii)  for  all  group  policies  subject  to  an 
individual  loss  ratio  standard  when  issued  is 
65  percent.  States  may  amend  Section  13A(4) 
to  permit  or  require  aggregation  of  closed 
blocks  of  business  upon  approval  of  the 
Health  Care  Financing  Administration. 

B.  Refund  or  Credit  Calculation — (1) 
An  issuer  shall  collect  and  file  with  the 
commissioner  by  May  31  of  each  year 
the  data  contained  in  the  applicable 
reporting  form  contained  in  Appendix  A 
for  each  type  in  a  standard  Medicare 
supplement  benefit  plan. 

(2)  If  on  the  basis  of  the  experience  as 
reported  the  benchmark  ratio  since 
inception  (ratio  1)  exceeds  the  adjusted 
experience  ratio  since  inception  (ratio 
3),  then  a  refund  or  credit  calcidation  is 
required.  The  refund  calculation  shall 
be  done  on  a  statewide  basis  for  each 
type  in  a  standard  Medicare  supplement 
benefit  plan.  For  purposes  of  the  refund 
or  credit  calculation,  experience  on 
pohcies  issued  within  the  reporting  year 
shall  be  excluded. 

(3)  For  the  purposes  of  this  section, 
policies  or  certificates  issued  prior  to 
(insert  effective  date  from  Section  24  of 
this  model,  the  effective  date  of  the 
states  regulation  implementing  the 
requirements  of  OBRA  1990),  the  issuer 
shall  make  the  refund  or  credit 
calculation  separately  for  all  individual 
policies  (including  all  group  policies 
subject  to  an  individual  loss  ratio 


standard  when  issued)  combined  and  all 
other  group  policies  combined  for 
experience  after  the  [insert  effective  date 
of  this  amendment).  The  first  report 
shall  be  due  by  May  31,  [insert  (effective 
year  +  2)  of  this  amendment). 

Drafting  Note:  Subsection  8(3)  implements 
the  requirements  of  Section  171  of  the  Social 
Security  Act  Amendments  of  1994  that 
require  a  refund  or  credit  calculation  for  pre- 
standardized  Medicare  supplement  policies, 
but  only  for  exf)erience  subsequent  to  the 
date  the  state  amends  its  regulation. 

(4)  A  refund  or  credit  shall  be  made 
only  when  the  benchmark  loss  ratio 
exceeds  the  adjusted  experience  loss 
ratio  and  the  amount  to  be  refunded  or 
credited  exceeds  a  de  minimis  level. 
The  refund  shall  include  interest  from 
the  end  of  the  calendar  year  to  the  date 
of  the  refund  or  credit  at  a  rate  specified 
by  the  Secretary  of  Health  and  Human 
Services,  but  in  no  event  shall  it  be  less 
than  the  average  rate  of  interest  for 
thirteen-week  Treasiuy  notes.  A  refund 
or  credit  against  premiums  due  shall  be 
made  by  September  30  following  the 
experience  year  upon  which  the  refund 
or  credit  is  based. 

C.  Annual  filing  of  Premium  Rates — 
An  issuer  of  Medicare  supplement 
policies  and  certificates  issued  t>efore  or 
after  the  effective  date  of  (insert  citation 
to  state's  regulation]  in  this  state  shall 
file  annually  its  rates,  rating  schedule 
and  supporting  documentation 
including  ratios  of  incurred  losses  to 
earned  premiums  by  policy  duration  for 
approval  by  the  commissioner  in 
accordance  with  the  filing  requirements 
and  procedures  prescribed  by  the 
commissioner.  The  supporting 
docimientation  shall  also  demonstrate 
in  accordance  with  actuarial  standards 
of  practice  using  reasonable 
assumptions  that  the  appropriate  loss 
ratio  standards  can  be  expected  to  be 
met  over  the  entire  period  for  which 
rates  are  computed.  The  demonstration 
shall  exclude  active  life  reserves.  An 
expected  third-year  loss  ratio  which  is 
greater  than  or  equal  to  the  applicable 
percentage  shall  be  demonstrated  for 
pohcies  or  certificates  in  force  less  than 
three  (3)  years. 

As  soon  as  practicable,  but  prior  to 
the  effective  date  of  enhancements  in 
Medicare  benefits,  every  issuer  of 
Medicare  supplement  policies  or 
certificates  in  this  state  shall  file  with 
the  commissioner,  in  accordance  with 
the  applicable  filing  procedures  of  this 
state: 

(l)(a)  Appropriate  premium 
adjustments  necessary  to  produce  loss 
ratios  as  anticipated  for  the  current 
premium  for  the  applicable  policies  or 
certificates.  The  supporting  documents 


necessary  to  justify  the  adjustment  shall 
accompany  the  filing. 

(b)  An  issuer  shalimake  premium 
adjustments  necessary  to  produce  an 
expected  loss  ratio  under  the  policy  or 
certificate  to  conform  to  minimum  loss 
ratio  standards  for  Medicare  supplement 
policies  and  which  are  expected  to 
result  in  a  loss  ratio  at  least  as  great  as 
that  originally  anticipated  in  the  rates 
used  to  produce  current  premiums  by 
the  issuer  for  the  Medicare  supplement 
policies  or  certificates.  No  premium 
adjustment  which  would  modify  the 
loss  ratio  experience  under  the  policy 
other  than  the  adjustments  described 
herein  shall  be  made  with  respect  to  a 
policy  at  any  time  other  than  upon  its 
renewal  date  or  anniversary  date. 

(c)  If  an  issuer  fails  to  make  premium 
adjustments  acceptable  to  the 
commissioner,  the  commissioner  may 
order  premium  adjustments,  refunds  or 
premium  credits  deemed  necessary  to 
achieve  the  loss  ratio  required  by  this 
section. 

(2)  Any  appropriate  riders, 
endorsements  or  poUcy  forms  needed  to 
accomplish  the  Medicare  supplement 
poUcy  or  certificate  modifications 
necessary  to  eliminate  benefit 
duplfcations  with  Medicare.  The  riders, 
endorsements  or  policy  forms  shall 
provide  a  clear  description  of  the 
Medicare  supplement  benefits  provided 
by  the  policy  or  certificate. 

D.  Public  Hearings — The 
commissioner  may  conduct  a  public 
hearing  to  gather  information 
concerning  a  request  by  an  issuer  for  an 
increase  irt  a  rate  for  a  policy  form  or 
certificate  form  issued  before  or  after  the 
effective  date  of  (insert  citation  to  state's 
regulation)  if  the  experience  of  the  form 
for  the  previous  reporting  period  is  not 
in  compliance  with  the  applicable  loss 
ratio  standard.  The  determination  of 
compUance  is  made  without 
consideration  of  any  refund  or  credit  for 
the  reporting  period.  Public  notice  of 
the  hearing  shall  be  furnished  in  a 
maimer  deemed  appropriate  by  the 
commissioner. 

Drafting  Note:  This  section  does  not  in  any 
way  restrict  a  commissioner's  statutory 
authority,  elsewhere  granted,  to  approve  or 
disapprove  rates. 

Section  15.  Filing  and  Approval  of 
Policies  and  Certificates  and  Premium 
Rates 

A.  An  issuer  shall  not  deliver  or  issue 
for  delivery  a  poUcy  or  certificate  to  a 
resident  of  this  state  unless  the  policy 
form  or  certificate  form  has  been  filed 
with  and  approved  by  the  commissioner 
in  accordance  with  filing  requirements 
and  procedures  prescribed  by  the 
comipissioner. 
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B.  An  issuer  shall  not  use  or  change 
premium  rates  for  a  Medicare 
supplement  policy  or  certificate  unless 
the  rates,  rating  schedule  and 
supporting  documentation  have  been 
filed  with  and  approved  by  the 
commissioner  in  accordance  with  the 
filing  requirements  and  procedures 
prescribed  by  the  commissioner. 

C.  (1)  Except  as  provided  in  Paragraph 
(2)  of  this  subsection,  an  issuer  shall  not 
file  for  approval  more  than  one  form  of 
a  policy  or  certificate  of  each  type  for 
each  standard  Medicare  supplement 
benefit  plan. 

(2)  An  issuer  may  offer,  with  the 
approval  of  the  commissioner,  up  to 
four  (4)  additional  policy  forms  or 
certificate  forms  of  the  same  type  for  the 
same  standard  Medicare  supplement 
benefit  plan,  one  for  each  of  the 
following  cases: 

(a)  The  inclusion  of  new  or  innovative 
benefits; 

(b)  The  addition  of  either  direct 
response  or  agent  marketing  methods; 

(c)  The  addition  of  either  guaranteed 
issue  or  underwritten  coverage; 

(d)  The  offering  of  coverage  to 
individuals  eligible  for  Medicare  by 
reason  of  disability. 

(3)  For  the  purposes  of  this  section,  a 
"type"  means  an  individual  pohcy,  a 
group  pohcy,  an  individual  Medicare 
Select  policy,  or  a  group  Medicare 
Select  policy. 

D.  (1)  Except  as  provided  in  Paragraph 
(l)(a),  an  issuer  shall  continue  to  make 
available  for  purchase  any  policy  form 
or  certificate  form  issued  after  the 
effective  date  of  this  regulation  that  has 
been  approved  by  the  commissioner.  A 
policy  form  or  certificate  form  shall  not 
be  considered  to  be  available  for 
purchase  unless  the  issuer  has  actively 
offered  it  for  sale  in  the  previous  twelve 
(12)  months. 

(a)  An  issuer  may  discontinue  the 
availability  of  a  policy  form  or 
certificate  form  if  the  issuer  provides  to 
the  commissioner  in  writing  its  decision 
at  least  thirty  (30)  days  prior  to 
discontinuing  the  availability  of  the 
form  of  the  policy  or  certificate.  After 
receipt  of  the  notice  by  the 
commissioner,  the  issuer  shall  no  longer 
offer  for  sale  the  policy  form  or 
certificate  form  in  this  state. 

(b)  An  issuer  that  discontinues  the 
availability  of  a  policy  form  or 
certificate  form  pursuant  to 
Subparagraph  (a)  shall  not  file  for 
approval  a  new  policy  form  or 
certificate  form  of  the  same  type  for  the 
same  standard  Medicare  supplement 
benefit  plan  as  the  discontinued  form 
for  a  period  of  five  (5)  years  after  the 
issuer  provides  notice  to  the 
commissioner  of  the  discontinuance. 


The  period  of  discontinuance  may  be 
reduced  if  the  commissioner  determines 
that  a  shorter  period  is  appropriate. 

(2)  The  sale  or  other  transfer  of 
Medicare  supplement  business  to 
another  issuer  shall  be  considered  a 
discontinuance  for  the  purposes  of  this 
subsection. 

(3)  A  change  in  the  rating  structure  or 
methodology  shall  be  considered  a 
discontinuance  under  Paragraph  (1) 
unless  the  issuer  complies  with  the 
following  requirements: 

(a)  The  issuer  provides  an  actuarial 
memorandum,  in  a  form  and  manner 
prescribed  by  the  commissioner, 
describing  the  manner  in  which  the 
revised  rating  methodology  and 
resuhant  rates  differ  from  the  existing 
rating  methodology  and  existing  rates. 

(b)  The  issuer  does  not  subsequently 
put  into  effect  a  change  of  rates  or  rating 
factors  that  would  cause  the  percentage 
differential  between  the  discontinued 
and  subsequent  rates  as  described  in  the 
actuarial  memorandum  to  change.  The 
commissioner  may  approve  a  change  to 
the  differential  which  is  in  the  public 
interest. 

E.  (1)  Except  as  provided  in  Paragraph 
(2),  the  experience  of  all  policy  forms  or 
certificate  forms  of  the  same  type  in  a 
standard  Medicare  supplement  benefit 
plan  shall  be  combined  for  purposes  of 
the  refund  or  credit  calculation 
prescribed  in  [insert  citation  to  Section 
13  of  NAIC  Medicare  Supplement 
Insurance  Model  Regulation). 

(2)  Forms  assumed  under  an 
assumption  reinsurance  agreement  shall 
not  be  combined  witfi  the  experience  of 
other  forms  for  purposes  of  the  refund 
or  credit  calculation. 

Drafting  Note:  It  has  come  to  the  attention 
of  the  NAIC  that  the  use  of  attained  age  rating 
in  the  determination  of  rates  in  Medicare 
supplement  policies  may  result  in  situations 
to  which  a  regulatory  response  is  desirable. 
States  should  assess  their  Medicare 
supplement  marketplace  to  determine 
whether  a  regulatory  response  is  needed.  The 
following  provisions  may  be  included  as  a 
new  subsection  to  Section  14.  The  first 
option  prohibits  insurers  from  attained  age 
rating  as  a  methodology  for  setting  rates.  The 
second  option  does  not  prohibit  the  use  of 
attained  age  rating  but  requires  Medicare 
supplement  insurers  who  do  use  attained  age 
rating  as  a  rate  setting  methodology  to  apply 
the  age  component  to  its  rates  annually.  The 
effective  date  of  the  regulation  should 
provide  sufficient  time  for  insurers  to  re-rate 
approved  policy  forms  in  accordance  with 
Section  14A  and  for  the  insurance 
department  to  approve  (according  to  its  rate 
filing  practices  and  procedures),  such  re- 
ratings  prior  to  the  effective  date  of  the 
regulation. 


Option  1 

F.  An  issuer  shall  not  present  for 
filing  or  approval  a  rate  structure  for  its 
Medicare  supplement  policies  or 
certificates  issued  after  the  effective  date 
of  the  amendment  of  this  regulation 
based  upon  attained  age  rating  as  a 
structure  or  methodology. 

Option  2 

F.  An  issuer  shall  not  present  for 
filing  or  approval  a  rate  structure  for  its 
Medicare  supplement  policies  or 
certificates  issued  after  the  effective  date 
of  the  amendment  of  this  regulation 
based  upon  a  structure  or  methodology 
with  any  groupings  of  attained  ages 
greater  than  one  year.  The  ratio  between 
rates  for  successive  ages  shall  increase 
smoothly  as  age  increases. 

Section  16.  Permitted  Compensation 
Arrangements 

A.  An  issuer  or  other  entity  may 
provide  commission  or  other 
compensation  to  an  agent  or  other 
representative  for  the  sale  of  a  Medicare 
supplement  policy  or  certificate  only  if 
the  first  year  commission  or  other  first 
year  compensation  is  no  more  than  200 
percent  of  the  commission  or  other 
compensation  paid  for  selling  or 
servicing  the  policy  or  certificate  in  the 
second  year  or  period. 

B.  The  commission  or  other 
compensation  provided  in  subsequent 
(renewal)  years  must  be  the  same  as  that 
provided  in  the  second  year  or  period 
and  must  be  provided  for  no  fewer  than 
five  (5)  renewal  years. 

C.  No  issuer  or  other  entity  shall 
provide  compensation  to  its  agents  or 
other  producers  and  no  agent  or 
producer  shall  receive  compensation 
greater  than  the  renewal  compensation 
payable  by  the  replacing  issuer  on 
renewal  policies  or  certificates  if  an 
existing  policy  or  certificate  is  replaced. 

D.  For  purposes  of  this  section, 
"compensation"  includes  pecuniary  or 
non-pecuniary  remuneration  of  any 
kind  relating  to  the  sale  or  renewal  of 
the  policy  or  certificate  including  but 
not  limited  to  bonuses,  gifts,  prizes, 
awards  and  finders  fees. 

Section  17.  Required  Disclosure 
Provisions 

A.  General  Rules — (1)  Medicare 
supplement  policies  and  certificates 
shall  include  a  renewal  or  continuation 
provision.  The  language  or 
specifications  of  the  provision  shall  be 
consistent  with  the  type  of  contract 
issued.  The  provision  shall  be 
appropriately  captioned  and  shall 
appear  on  the  first  page  of  the  policy, 
and  shall  include  any  reservation  by  the 
issuer  of  the  right  to  change  premiums 
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and  any  automatic  renewal  premium 
increases  based  on  tbe  policyholder's 
age. 

(2)  Except  for  riders  or  endorsements 
by  which  the  issuer  effectuates  a  request 
made  in  writing  by  the  insured, 
exercises  a  specifically  reserved  right 
under  a  Medicare  supplement  policy,  or 
is  required  to  reduce  or  eliminate 
benefits  to  avoid  duplication  of 
Medicare  benefits,  all  riders  or 
endorsements  added  to  a  Medicare 
supplement  policy  after  date  of  issue  or 
at  reinstatement  or  renewal  which 
reduce  or  eliminate  benefits  or  coverage 
in  the  policy  shall  require  a  signed 
acceptance  by  the  insured.  After  the 
date  of  policy  or  certificate  issue,  any 
rider  or  endorsement  which  increases 
benefits  or  coverage  with  a  concomitant 
increase  in  premium  during  the  policy 
term  shall  be  agreed  to  in  vmting  signed 
by  the  insured,  unless  the  benefits  are 
required  by  the  minimum  standards  for 
Medicare  supplement  policies,  or  if  the 
increased  benefits  or  coverage  is 
required  by  law.  Where  a  separate 
additional  premium  is  charged  for 
benefits  provided  in  connection  with 
riders  or  endorsements,  the  premium 
charge  shall  be  set  forth  in  the  policy. 

(3)  Medicare  supplement  policies  or 
certificates  shall  not  provide  for  the 
payment  of  benefits  based  on  standards 
described  as  "usual  and  customary," 
"reasonable  and  customary"  or  words  of 
similar  import. 

(4)  If  a  Medicare  supplement  policy  or 
certificate  contains  any  limitations  with 
respect  to  preexisting  conditions,  such 
limitations  shall  appear  as  a  separate 
paragraph  of  the  policy  and  be  labeled 
as  "Preexisting  Condition  Limitations." 

(5)  Medicare  supplement  policies  and 
certificates  shall  have  a  notice 
prominently  printed  on  the  first  page  of 
the  policy  or  certificate  or  attached 
thereto  stating  in  substance  that  the 
policyholder  or  certificateholder  shall 
have  the  right  to  return  the  policy  or 
certificate  within  thirty  (30)  days  of  its 
dehvery  and  to  have  the  premium 
refunded  if,  after  examination  of  the 
policy  or  certificate,  the  insured  person 
is  not  satisfied  for  any  reason. 


(6)  (a)  Issuers  of  accident  and  sickness 
policies  or  certificates  which  provide 
hospital  or  medical  expense  coverage  on 
an  expense  inciured  or  indemnity  basis 
to  persons  eligible  for  Medicare  shall 
provide  to  those  applicants  a  Guide  to 
Health  Insurance  for  People  with 
Medicare  in  the  form  developed  jointly 
by  the  National  Association  of  Insurance 
Commissioners  and  the  Health  Care 
Financing  Administration  and  in  a  type 
size  no  smaller  than  12  point  type. 
Delivery  of  the  Guide  shall  be  made 
whether  or  not  the  policies  or 
certificates  are  advertised,  solicited  or 
issued  as  Medicare  supplement  policies 
or  certificates  as  defined  in  this 
regulation.  Except  in  the  case  of  direct 
response  issuers,  delivery  of  the  Guide 
shall  be  made  to  the  applicant  at  the 
time  of  application  and 
acknowledgement  of  receipt  of  the 
Guide  shall  be  obtained  by  the  issuer. 
Direct  response  issuers  shall  deliver  the 
Guide  to  die  applicant  upon  request  but 
not  later  than  at  the  time  the  policy  is 
delivered. 

(b)  For  the  purposes  of  this  section, 
"form"  means  the  language,  format,  type 
size,  type  proportional  spacing,  bold 
character,  and  line  spacing. 

B.  Notice  Requirements— (1)  As  soon 
as  practicable,  but  no  later  than  thirty 
(30)  days  prior  to  the  annual  effective 
date  of  any  Medicare  benefit  changes,  an 
issuer  shall  notify  its  policyholders  and 
certificateholders  of  modifications  it  has 
made  to  Medicare  supplement 
insurance  policies  or  certificates  in  a 
format  acceptable  to  the  commissioner. 
The  notice  shall: 

(a)  Include  a  description  of  revisions 
to  the  Medicare  program  and  a 
description  of  each  modification  made 
to  the  coverage  provided  under  the 
Medicare  supplement  policy  or 
certificate,  and 

(b)  Inform  each  policyholder  or 
certificateholder  as  to  when  any 
premiimi  adjustment  is  to  be  made  due 
to  changes  in  Medicare. 

(2)  The  notice  of  benefit  modifications 
and  any  premium  adjustments  shall  be 
in  outline  form  and  in  clear  and  simple 
terms  so  as  to  facilitate  comprehension. 


(3)  The  notices  shall  not  contain  or  be 
accompanied  by  any  solicitation. 

C.  Outline  of  Coverage  Requirements 
for  Medicare  Supplement  Policies — (1) 
Issuers  shall  provide  an  outline  of 
coverage  to  all  applicants  at  the  time 
application  is  presented  to  the 
prospective  applicant  and,  except  for 
direct  response  policies,  shall  obtain  an 
acknowledgement  of  receipt  of  the 
outline  from  the  applicant;  and  (2)  If  an 
outline  of  coverage  is  provided  at  the 
time  of  application  and  the  Medicare 
supplement  policy  or  certificate  is 
issued  on  a  basis  which  would  require 
revision  of  the  outline,  a  substitute 
outline  of  coverage  properly  describing 
the  policy  or  certificate  shall  accompany 
the  policy  or  certificate  when  it  is 
delivered  and  contain  the  following 
statement,  in  no  less  than  twelve  (12) 
poini'type,  immediately  above  the 
company  name: 

Notice:  Read  this  outline  of  coverage 
carefully.  It  is  not  identical  to  the  outline  of 
coverage  provided  upon  application  and  the 
coverage  originally  applied  for  has  not  been 
issue<j." 

(3)  The  outline  of  coverage  provided 
to  applicants  pursuant  to  this  section 
consists  of  four  parts:  a  cover  page, 
premium  information,  disclosure  pages, 
and  charts  displaying  the  features  of 
each  benefit  plan  offered  by  the  issuer. 
The  outline  of  coverage  shall  be  in  the 
language  and  format  prescribed  below 
in  no  less  than  twelve  (12)  point  type. 
All  plans  A-J  shall  be  shown  on  the 
cover  page,  and  the  plans  that  are 
offered  by  the  issuer  shall  be 
prominently  identified.  Premiimi 
information  for  plans  that  are  offered 
shall  be  shown  on  the  cover  page  or 
immediately  following  the  cover  page 
and  shall  be  prominently  displayed.  The 
premium  and  mode  shall  be  stated  for 
all  plans  that  are  offered  to  the 
prospective  applicant.  All  possible 
premiums  for  the  prospective  applicant 
shall  be  illustrated. 

(4)  The  following  items  shall  be 
included  in  the  outline  of  coverage  in 
the  order  prescribed  below. 


[COMPANY  NAME] 
Outline  of  Medicare  Supplement  Coverage-Cover  Page: 
Benefit  Plans [insert  letters  of  plans  t)eing  offered)  . 

Medicare  supplement  insurance  can  be  sold  in  only  ten  standard  plans  plus  two  high  deductible  plans.  This  chart  shows  the  benefits  included  in 
each  plan.  Every  company  must  make  available  Plan  "A".  Some  plans  may  not  be  available  in  your  state. 

Basic  Benefits:  Included  in  All  Plans. 

Hospitalization:  Part  A  coinsurance  plus  coverage  for  365  additional  days  after  Medicare  benefits  end. 

Medical  Expenses:  Part  B  coinsurance  (generally  20%  of  Medicare-approved  expenses),  or,  in  the  case  of  hospital  outpatient  department  sere- 
ices,  applicable  copayments. 

Blood:  First  three  pints  of  blood  each  year. 
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Basic 
Bene- 
fits. 


Basic  Ben- 
efits 


Part  A  De- 
ductible 


Basic  Ben- 
efits 

Skilled 
Nursing 
Co-Insur- 
ance 

Part  A  De- 
ductible 

Part  B  De- 
ductible 


Basic  Ben- 
efits 

Skilled 
Nursing 
Co-Insur- 
ance 

Part  A  De- 
ductible 


Foreign 
Travel 
Emef- 
gency 


Foreign 
Travel 
Emer- 
gency 

At-Home 
Recovery 


Basic  Ben- 
efits 

Skilled 
Nursing 
Co-Insur- 
ance 

Part  A  De- 
ductible 


F* 


Basic  Benefits 


Skilled  Nursing 
Co-Insurance 


Foreign 
Travel 
Emer- 
gency 


Preventive 
Care 


Part  A  Deductible 
Part  B  Deductible 

Part  B  Excess 

(100%) 
Foreign  Travel 

Emergency 


Bask;  Benefits 


Skilled  Nursing 
Co-Insurance 


Part  A  Deductible 


BasK  Benefits 


Skilled  Nursing 
Co-Insurance 


Part  A  Deductible 


Part  B  Excess 

(80%) 
Foretgn  Travel 

Emergency 


At-Home  Recov- 
ery 


Foreign  Travel 
Emergency 


Basic  Drugs 
($1,250  Limit) 


Base  Benefits 


Skilled  Nursing 
Co-Insurance 


Part  A  Deductible 


J- 


Base  Benefits 


Skilled  Nursing 
Co-Insurance 


Part  B  Excess 

(100%) 
Foreign  Travel 

Emergerxiy 


At-Home  Recov- 
ery 

Basic  Drugs 
($1,250  Limit) 


Part  A  Deductible 
Part  B  Deductible 

Part  B  Excess 
(100%) 

Foreign  Travel 
Emergency 

At-Home  Recov- 
ery 

Extended  Drugs 
($3,000  Umit) 

Preventive  Care 

^A^^^o°)t^S^'SP^^'^^  ^  '^'s  deductibte  are  exp^Us  tiS  w^uK^n^  Si^^^^&v  T^^  ""  ^"  1["''  o^^^-Pocket  expenses 

PajA  ajxl  Part  B.  but  does  no,  KKlude,  In  plan  J.  tf«  plans'^rate  ^:S<XX^''orT.  ^h'^^'^^rJ^rl^  1^^^^^^!^ 


PREMIUM  INFORMATION  [Boldface 
Type] 

We  [insert  issuer's  name]  can  only 
raise  your  premium  if  we  raise  the 
premium  for  all  policies  like  yours  in 
this  State.  [If  the  premium  is  based  on 
the  increasing  age  of  the  insured, 
include  information  specifying  when 
premiums  will  change.] 

DISCLOSURES  [Boldface  Type] 

Use  this  outline  to  compare  benefits 
and  premiiuns  among  policies. 

READ  YOUR  POUCY  VERY 
CAREFULLY  [Boldface  Type] 

This  is  only  an  outline  describing 
your  pohcy's  most  important  features. 
The  policy  is  your  insurance  contract. 
You  must  read  the  policy  itself  to 
understand  all  of  the  rights  and  duties 
of  both  you  and  your  insurance 
company. 

RIGHT  TO  RETURN  POUCY  [Boldface 
Type] 

If  you  find  that  you  are  not  satisfied 
with  your  policy,  you  may  return  it  to 
[insert  issuer's  address].  If  you  send  the 
pohcy  back  to  us  within  30  days  after 
you  receive  it,  we  will  treat  the  policy 


as  if  it  had  never  been  issued  and  return 
all  of  your  payments. 

POUCY  REPLACEMENT  [Boldface 
Type] 

If  you  are  replacing  another  health 
insurance  policy,  do  NOT  cancel  it  until 
you  have  actually  received  your  new 
poUcy  and  are  sure  you  want  to  keep  it. 

NO-nCE  [Boldface  Type] 

This  policy  may  not  fully  cover  all  of 
your  medical  costs. 

[For  agents:] 

Neither  [insert  company's  name]  nor 
its  agents  are  connected  with  Medicare. 

[For  direct  response:] 

[insert  company's  name]  is  not 
connected  with  Medicare. 

This  outline  of  coverage  does  not  give 
all  the  details  of  Medicare  coverage. 
Contact  your  local  Social  Security  Office 
or  consult  "The  Medicare  Handbook" 
for  more  details. 

COMPLETE  ANSWERS  ARE  VERY 
IMPORTANT  [Boldface  Type] 

When  you  fill  out  the  application  for 
the  new  policy,  be  sure  to  answer 


Plan  A— Medicare  (Part  A)— Hospital  Services-PER  Benefit  Period 


truthfully  and  completely  all  questions 
about  your  medical  and  health  history. 
The  company  may  cancel  your  policy 
and  refuse  to  pay  any  claims  if  you 
leave  out  or  falsify  important  medical 
information.  [If  the  policy  or  certificate 
is  guaranteed  issue,  this  paragraph  need 
not  appear.] 

Review  the  application  carefully 
before  you  sign  it.  Be  certain  that  all 
information  has  been  properly  recorded. 

[Include  for  each  plan  prominently 
identified  in  the  cover  page,  a  chart 
showing  the  services.  Medicare 
payments,  plan  payments  and  insured 
payments  for  each  plan,  using  the  same 
language,  in  the  same  order,  using 
uniform  layout  and  format  as  shown  in 
the  charts  below.  No  more  than  four 
plans  may  be  shown  on  one  chart.  For 
purposes  of  illustration,  charts  for  each 
plan  are  included  in  this  regulation.  An 
issuer  may  use  additional  benefit  plan 
designations  on  these  charts  pursuant  to 
Section  9D  of  this  regulation.] 

[Include  an  explanation  of  any 
innovative  benefits  on  the  cover  page 
and  in  the  chart,  in  a  manner  approved 
by  the  commissioner.] 


Services 


Hospitalization* 

Semiprlvate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days  

61st  thru  90th  day  .".'."....'."'."I..".'... 

91st  day  and  after: 

—While  using  60  lifetime  reserve  days 


Medicare  pays 


All  but  $[764]  

All  but  $[191]  a  day 

All  but  $[382]  a  day 


Plan  pays 


$0 

$[191]  a  day 


$[382]  a  day 


You  pay 


$[764]  (Part  A  deductible) 
0 


First  3  pints  

Additional  amou 


Available  as  Ion 
nally  ill  and  yc 


*  A  benefit  pei 
have  not  receive 


Fir$t  3  pints  .... 
Next  $100  of  M 
Remainder  of  K 


*Once  you  h 
ibie  will  have  b> 


Semiprlvate  ro 
cellaneous  s 
First  60  d£ 
61st  thru  5 


Basic  Benefits 


Skilled  Nursing 
Co-Insurance 


Part  A  Deductible 
Part  B  Deductible 


5ffef  the  same  ben- 
3f-pocket  expenses 
;are  deductibles  for 
n  travel  emergency 
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Services 


—Once  lifetime  reserve  days  are  used: 
—Additional  365  days  


—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

21st  thru  100th  day  

101st  day  and  after  

1 1  Blood 

First  3  pints  

Additional  amounts  

Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


0 

100% 


Plan  pays 


100%  of  Medicare  eligible 

expenses. 
0 


You  pay 


0 

All  costs 


3  pints 
0 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


0  .„. 


Up  to  $(95.50]  a  day  3 
All  costs 


Balance 


•A  benefit  period  begins  on  the  first  day  you  receive  service  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
have  not  received  skilled  care  in  any  other  facility  for  60  days  in  a  row. 

Plan  A— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Sen/ices 


IMedical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  Physician's  services,  inpatient  and 
butpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 

First  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts  

Part   B   Excess   Charges   {Above   Medicare   Ap- 
proved Amounts. 

Blood 


First  3  pints  

Next  $100  of  Medicare  Approved  Amounts' 

Remainder  of  Medicare  Approved  Amounts  

Clinical  Laboratory  Services 

Blood  tests  for  diagnostic  services I  100% 


Medicare  pays 


$0 

Generally  80% 
0 


0 

0 

80% 


Plan  pays 


$0 

Generally  20% 
0 


All  costs 

0 

20% 


You  pay 


$100  (Part  B  deductible) 

0 

All  costs 


$100  (Part  B  deductible) 
0 


PARTS  A  &  B 


Home  Healtti  Care 

Medicare  approved  services: 

—Medically  necessary  skilled  care  services  and 

medical  supplies. 
— Durable  medical  equipment  First  $100  of  Medi- 
'        care  Approved  Amounts*. 

Remainder  of  Medicare  Approved  Amounts  


100% 

0 

80%  .. 


0 

0 

20% 


100  (Part  B  deductible) 
0 


•Once  you  have  been  billed  $100  of  Medicare-approved  amounts  for  covered  services  (which  are  noted  with  an  asterisk),  your  Part  B  deduct- 
ible will  have  been  met  for  the  calendar  year. 

Plan  B— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  apd  supplies: 

i     First  60  days 

61st  thru  90th  day  


Medicare  pays 


All  but  $[764]  

All  but  $[191]  a  day 


Plan  pays 


$[764]  ('•^art  A  deductible) 
$[191]  a  day 


You  pay 


$0 
0 
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Plan  B— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period— Continued 


Services 


91st  day  and  after: 

—While  using  60  lifetime  reserve  days 
— Once  lifetime  reserve  days  are  used; 
— Additional  365  days  


—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 
You   must   meet   Medicare's   requirements,   including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

21sf  thai  100th  day  !.!!."!!!!!"!!.".."."! 

101st  day  and  after  ['" 

Blood 

First  3  pints  

Additional  amounts  ."]. 

Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


Plan  pays 


All  but  S[382)  a  day 


You  pay 


$[382]  a  day 


100%  of  Medicare  eligible 
expenses. 


All  costs 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


0 

100% 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


3  pints 
0 


Up  to  $[95.50]  a  day 
All  costs 


Balance 


ha'vJ  n'^tTiJS^lffiL^e"  ^aJy^tS  l^^l^Sreo'l^^.'l  fow"'^"^"*  "  '  '°'"^'  '"'  '"''  ^"^^  ^°"  ^^^  ^'^  °^  °'  »^«  ^°«P«a'  -^ 

Plan  B— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Services 


Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  services,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 
First  $100  of  Medicare  Approved  Amounts.* 

Remainder  of  Medicare  Approved  Amounts  

Part   B   Excess   Charges   (Above   Medicare  Ap- 
proved Amounts). 

Blood 

First  3  pints  

Next  $100  of  Medicare  Approved  Amounts.* 
Remainder  of  Medicare  Approved  Amounts 
Clinical  Laboratory  Services 
Blood  Test  for  Diagnostic  Services  


Medicare  pays 


Plan  pays 


You  pay 


$0 

Generally  80% 
0 


0 

0 

80% 


100% 


$0 

Generally  20% 
0 


All  costs 

0 

20% 


$100  (Part  B  deductible) 

0 

All  costs 


100  (Part  B  deductible) 
0 


PARTS  A  &  B 


services 


Home  Health  Care 

Medicare  approved  services: 

Medically   necessary   skilled   care 

medical  supplies. 
Durable  medical  equipment 
First  $100  of  Medicare  Approved  Amounts.' 
Remainder  of  Medicare  Approved  Amounts 


100  (Part  B  deductible) 
0 


ibi;^lfha'v°e  KSo?teil2Sdal  y^^^^^  ^'"^""'^  '°^  '°'^'^  ^«"*^^  ^^"^'^  -^«  "°'^  wrth  an  asterisk),  your  Part  B  deduct- 

Plan  C— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 
First  60  days 


Medicare  pays 


All  but  $[764] 


Plan  pays 


$[7641(Part  A  deductible) 


You  pay 


First  3  pints  

Additional  amou 


Availabie  as  Ion 
nally  ill  and  y( 


*  A  t>enefit  pei 
have  not  receivi 


First  3  pints  .... 
Next  $100  of  M 
Remainder  of  K 


$0 


the  hospital  and 


Part  B  deduct- 
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Plan  C— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Perioo— Continued 


Services 


61st  thru  90th  day  

91st  day  and  after: 

—While  using  60  lifetime  reserve  days 
— Once  lifetime  reserve  days  are  used: 
—Additional  365  days  


—Beyond  the  additional  365  days 

Skilled  Nursing  Faciiity  Care* 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

:  21st  thru  100th  day  

;  101st  day  and  after  

I  Blood 

First  3  pints  

Additional  amounts  

I  j  Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


AllbutS[191]  a  day 
All  but  S[382]  a  day 

0 

0 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


Plan  pays 


S[191]  a  day 
$[382]  a  day 


1 00%  of  Medicare  eligible 

expenses. 
0 


0 

100% 


All  but  very  limited  coinsur- 
ance for  outpatient  drugs 
and  inpatient  respite 
care.  - 


Up  to  $[95.50]  a  day 
0 


You  pay 


0 

0  ♦ 
0 
All  costs 


3  pints 
0 


0 
0 
All  costs 

0 
0 

Balance 


•A  benefit  period  begins  on  the  first  day  you  receive  sen/ice  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
have  not  received  skilled  care  in  any  other  facility  for  60  days  in  a  row. 

Plan  C— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Services 


Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  services,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 

First  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts  

Part   B   Excess   Charges   (Above   Medicare   Ap- 
proved Amounts). 

Blood 

First  3  pints  

Next  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts  

I  Clinical  laboratory  Services 

Blood  tests  for  diagnostic  services 


Medicare  pays 


$0 

Generally  80% 
0 


0 

0 

80% 


Plan  pays 


$100  (Part  B  deductible) 

Generally  20%  

0 


All  costs  

100  (Part  B  deductible) 
20% 


100% 


You  pay 


$0 

0 

All  costs 


PARTS  A  &  B 


Home  Health  Care 

Medicare  approved  services: 

— Medically  necessary  skilled  care  services  and 
medical  supplies. 

— Durable  medical  equipment  First  $100  of  Medi- 
care Approved  Amounts  *. 

Remainder  of  Medicare  Approved  Amounts 


100% 

0 

80%.. 


100  (Part  B  deductible) 
20% 


OTHER  BENEFITS— NOT  COVERED  BY  MEDICARE 


Foreign  Travel 

Not  covered  by  Medicare: 

Medically  necessary  emergency  care  services  be- 
ginning during  the  first  60  days  of  each  trip  out- 
side the  USA: 
First  $250  each  calendar  year  
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Plan  C— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Services 


Remainder  of  Charges 


Medicare  pays 


Plan  pays 


80%  to  a  lifetime  maximum 
benefit  of  S50,000. 


You  pay 


20%  and  amounts  over  the 
.    $50,000  lifetime  maxi- 
mum. 


ibi;  wKve\'len  St?yKileSdar  yel^^^^^^  ^"°""^^  '°^  ^°^«^^  '"'''''  ^^''^  ^^«  "°'«^  -'^  -"  asterisk),  your  Part  B  deduct- 

____^ Plan  D— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thru  90th  day  ...""!...''.l"..." 

91st  day  and  after: 

—While  using  60  lifetime  reserve  days 
— Once  lifetime  reserve  days  are  used: 

— Additional  365  days  

—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 
You   must   meet   Medicare's   requirements,   including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

21st  thru  100th  day  1!"1"."I!..1"."1...!! . 

101st  day  and  after  ....'.'"...""."!. 

Blood 

First  3  pints  

Additional  amounts  "'.'... 

Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


AlibutS[764)  

All  but  S[191]  a  day 

All  but  $[382]  a  day 

0 

0 


Plan  pays 


$[764]  (Part  A  deductible) 
$[1911  a  day 


$[382]  a  day  $0 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


100%  of  Medicare  eligible 

expenses. 
0 


You  pay 


0 

100% 


All  but  very  limited  coinsur- 
ance for  outpatient  drugs 
and  inpatient  respite 
care. 


Up  to  $[95,501  a  day 
0 


0 
0 

0 

0 

All  costs 


3  pints 
0 


0 
0 
All  costs 

0 
0 

Balance 


ha've  n'oTfiJi?v';^°tffi"L?e  San'otS  fSy^^'^VdSJs  in'I  foJ."''''"^ '"  '  '°'P"^'  '"'  «"^^  ^"«^  ^°"  '^'^  ^«-  -»  °'  ^^«  ^°«P"al  and 

Plan  D— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Services 


Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  services,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 

First  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts  

Part  B  Excess  Charges  (Above  Medicare   «ih 
proved  Amounts). 

Blood 

First  3  pints  

Next  $100  of  Medicare  Approved  Amounts*  ......"..""!.'. 

Remainder  of  Medicare  Approved  Amounts 

Clinical  Laboratory  Services 

Blood  tests  for  diagnostic  services 


Medicare  pays 


$0 

Generally  80% 
0 


Plan  pays 


0 

0 

80% 


100% 


$0 

Generally  20% 
0 


You  pay 


All  costs 

0 

20% 


$100  (Part  B  deductible) 

0 

All  costs 


$100  (Part  B  deductible) 
0 


PARTS  A  &  B 


Home  Health  Care 

Medicare  approved  services: 


*  Once  you  I 
ibie  will  have  b 


First  3  pints  .. 
Additional  am< 


Available  as  l< 
nally  ill  and 


*  A  benefit  p 
have  not  rece 


amounts  over  the 
I  lifetime  maxl- 


ur  Part  B  deduct- 


the  hospital  and 
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Plan  D— Medicare  {Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Services 


— Medically  necessary  skilled  care  services  and 

medical  supplies. 
— Durable  medical  equipment 

First  $100  of  Medicare  Approved  Amounts*  .... 

Remainder  of  Medicare  Approved  Amounts  .... 

At-home  recovery  services — not  covered  by  Medicare: 

Home  care  certified  by  your  doctor,  for  personal 

1        care  during  recovery  from  an  injury  or  sickness 

for  which   Medicare   approved  a   Home  Care 

Treatment  Plan: 

— Benefit  for  each  visit 

—Number  of  visits  covered  (Must  be  received 
within  8  weeks  of  last  Medicare  Approved 
visit). 

— Calendar  year  maximum  


Medicare  pays 


100% 


0 

80% 


Plan  pays 


0 

20% 


Actual  charges  to  $40  a 
visit. 

Up  to  the  numt)er  of  Medi- 
care Approved  visits,  not 
to  exceed  7  each  week. 

1,600 


You  pay 


100  (Parts  deductible) 
0 


Balance 


OTHER  BENEFITS— NOT  COVERED  BY  MEDICARE 


I      Foreign  Travel— Not  Covered  by  Medicare 

Medically  necessary  emergency  care  services  t)egin- 
.  ning  during  the  first  60  days  of  each  trip  outside  the 
USA: 

First  $250  each  calendar  year  

Remainder  of  charges  


80%  to  a  lifetime  maximum 
benefit  of  $50,000. 


250 

20%  and  amounts  over  the 
$50,000  lifetime  maxi- 
mum 


•Once  you  have  been  billed  $100  of  Medicare-approved  amounts  for  covered  services  (which  are  noted  with  an  asterisk),  your  Pan  B  deduct- 
ible will  have  been  met  for  the  calendar  year. 

Plan  E— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  t>oard,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thru  90th  day  

91st  day  and  after: 

—While  Using  60  lifetime  reserve  days 

— Once  lifetime  reserve  days  are  used: 

—Additional  365  days  

— Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  huspital: 

j      First  20  days 

i      21st  thru  100th  day  

101st  day  and  after  

Blood 

First  3  pints  

Additional  amounts  


Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services 


Medicare  pays 


All  but  $[764]  

Allbut$[191)aday 

All  but  $[382]  a  day 

0 

0 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


0 

100% 


All  but  very  limited  coinsur- 
ance for  outpatient  drugs 
and  inpatient  respite 
care. 


Plan  peys 


$[764]  (Part  deductible 
$[191]  a  day 


$[382]  a  day 


100%  of  Medicare  eligible 

expenses. 
0 


Up  to  $[95.50]  a  day 
0 


3  pints 
0 


You  pay 


$0 
0 

0 

0 

All  costs 


0 
0 
All  costs 

0 
0 

Balance 


•A  benefit  period  begins  on  the  first  day  you  receive  service  as  an  inpatient  in  a  hospital  r.nd  ends  after  you  have  been  out  of  the  hospital  and 
have  not  received  skilled  care  in  any  other  facility  for  60  days  in  a  row. 
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Plan  E— Medicare  (Part  B)— Medical  Services— Per  Benefit  Period 


Services 


Medical  Expenses 

In  Of  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  Physician's  services,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 
First  $100  of  Medicare  Approved  Amounts ' 

Remainder  of  Medicare  Approved  Amounts  

Part   B   Excess   Charges   (Atx)ve   Medicare  Ap- 
proved Amounts). 

Blood 

First  3  pints  

Next  $100  of  Medicare  Approved  Amounts ' 
Remainder  of  Medicare  Approved  Amounts 
CUnicai  Laboratory  Services 
Blood  tests  for  diagnostic  service 


Medicare  pays 


$0 

Generally  80% 
0 


Plan  pays 


0 

0 

80% 


100% 


$0 

Generally  20% 
0 


You  pay 


All  costs 

0 

20% 


$100  (Part  B  deductible) 

0 

AH  costs 


$100  (Part  B  deductible) 
0 


PARTS  A  A  B 


Home  Heatth  Care 

Medicare  approved  services: 

Medicaify   necessary    skilted   care   services 

medical  supplies 
—Durable  medical  equipment  First  $100  of  Medi- 
care Approved  Amounts '. 
Remainder  of  Medicare  Approved  Amounts  


100  (Part  B  deductible) 
0 


OTHER  BENEFITS-NOT  COVERED  BY  MEDICARE 


Foreign  Travel— Not  Covered  By  Medicare 

Medically  necessary  emergency  care  services  begin- 
ning during  the  first  60  days  of  each  trip  outside  the 
USA: 

First  $250  each  calendar  year  

Remainder  of  charges  


Preventive  Medical  Care  Benefit— Not  Covered  by 
Medicare  2 

Some  annual  physical  and  preventive  tests  and  serv- 
ices such  as:  digital  rectal  exam,  hearing  screening. 
dipstid<  urinalysis,  diabetes  screening,  thyroid  func- 
tion test,  tetanus  and  diphtheria  booster  and  edu- 
cation, administered  or  ordered  by  your  doctor  when 
not  covered  by  Medicare; 

First  $120  each  calendar  year  

Additional  charges 


80%  to  a  lifetime  maximum 
benefit  of  $50,000. 


120 
0  .... 


250 

20%  and  amounts  over  the 
$50,000  lifetime  maxi- 
mum 


0 

AH  costs 


^'imU^S^n^Tion^SZ^r^iSr'''^'^'''^  ^"^^""^  '°'  "'^^^^  '^^^"^  <'^'«*  «^e  "oted  with  an  aster^k).  your  Part  B  deduct^ 
^Medicare  benefrts  are  subject  to  change.  Please  consult  the  latest  Guide  to  Heatth  Insurance  for  People  with  Medicare. 

PLAN  F  OR  HIGH  DEDUCTIBLE  PLAN  F-MEDICARE  (PaRT  A)-H0SPITAL  SERVICES-PeR  BENEFIT  PERIOD 


Services 


Hospitalization  ^ 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thru  90th  day  !"!".."!'" 

91st  day  and  after: 

While  using  60  lifetime  reserve  days  

Once  lifetime  reserve  days  are  used: 

Additional  365  days 

Beyond  the  additional  365  days  


Medicare  pays 


After  you  pay  $1500 
deductible,^  plan  pays 


AHbut$[764J  

AH  but  $[191]  a  day 

All  but  $[382]  a  day 


$[764]  (Part  A  deductible) 
$[191]  a  day 


In  addition  to  $1500 
deductible,^  you  pay 


$[382]  a  day 


100%  of  Medicare  eligible 

expenses. 
0 


$0 
0 


Plan  F  or  I 


First  3  pints 

Additional  anxx. 


Available  as  Ion 
nally  ill  and  y( 


First  3  pints  .... 
Next  $100  of  M 
Remainder  of  \ 


'A  benefit pe 
have  not  receiv 

2  This  high  6t 
fits  from  the  hit 
penses  that  wc 
separate  foreigi 


All  costs 
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aunts  over  the 
}time  maxi- 


art  B  deduct- 


Plan  F  or  High  Deductible  Plan  F— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period— Continued 


Services 


Skilled  Nursing  Facility  Care^ 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

I  21st  thru  100th  day  

\   101st  day  and  after  

Blood 

First  3  pints  

Additional  amounts  


Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally  ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 

0 

100% 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


After  you  pay  $1500 
deductible,^  plan  pays 


Up  to  $[95.50]  a  day 
0 


3  pints 
0 


In  addition  to  $1500 
deductlt)le,2  you  pay 


0 
0 
Ail  costs 

0 
0 

Balance 


MEDICARE  (PART  B)— MEDICAL  SERVICES— PER  CALENDAR  YEAR 


Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  services,  inpatient  and 
outpatient  niedical  and  surgical  services  and  sup- 
plies, physical  and  speech  ttierapy,  diagrK>stic  tests, 
durable  medical  equipment 

First  $100  of  Medicare  approved  anriounts '  

;    Remainder  of  Medicare  approved  amounts 

I  Part  B  excess  charges  (Above  Medicare  approved 
;       amounts). 

BLOOD 

First  3  pints  

Next  $100  of  Medicare  approved  arDounts'  

Remainder  of  Medicare  approved  amounts 

I I  Clinical  Laboratory  Service^ 

Blood  tests  for  diagnostic  services 


Generally  80% 
0 


0  .. 
0  .. 
80 


100% 


100  (Part  B  dedtjctible 

Generally  20%  

100% 


All  costs  

100  (Part  BdeductUe 
20% - 


PARTS  A  &  B 


I  Home  Health  Care 

Medicare  approved  services: 

— Medically  necessary  skilled  care  services 

medical  supplies. 
— Durat>le  medical  equipment 

First  $100  of  Medicare  approved  amounts  ^ 
Remainder  of  Medicare  approved  Amounts 


OTHER  BENEFITS— NOT  COVERED  BY  MEDICARE 


I     Foreign  Travel— Not  Covered  by  Medicare 

Medically  necessary  emergerx:y  care  services  begin- 
ning during  the  first  60  days  of  each  trip  outside  the 
lUSA: 

First  $250  each  calendar  year  

Remainder  of  charges 


80%  to  a  lifetime  maximum 
benefit  of  $50,000. 


250 

20%  and  amounts  over  the 
$50,000  life-time  maxi- 
mum 


'  A  benefit  period  begins  on  the  first  day  you  receive  service  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
have  not  received  skilled  care  in  any  other  facility  for  60  days  In  a  row. 

2  This  high  deductible  plan  pays  the  same  or  offers  the  same  benefits  as  Plan  F  after  one  has  paid  a  calendar  year  [$1500]  deductible.  Bene- 
fits from  the  high  deductible  plan  F  will  not  begin  until  out-of-pocket  expenses  are  [$1500].  Out-of-pocket  expenses  for  this  deductible  are  ex- 
penses that  wouW  ordinarily  be  pakJ  by  the  polwy.  This  Includes  the  Medicare  deductibles  for  Part  A  and  Part  B,  but  does  not  include  the  plan's 
separate  foreign  travel  emergency  deductible. 
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PLAN  G— MEDICARE  (PART  A)— HOSPITAL  SERVICES— PER  BENEFIT  PERIOD 


Services 


Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thru  90th  day  

91st  day  and  after: 

—While  using  60  lifetime  reserve  days  

— Once  lifetime  reserve  days  are  used: 

— Additional  365  days  


Medicare  pays 


— Beyond  the  additional  365  days 

Skilled  Nursirig  Facility  Care* 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days  

21st  thru  100th  day  

101st  day  and  after  

Blood 

First  3  pints  

Additional  amounts  

Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally it!  and  you  elect  to  receive  these  services. 


Ail  but  $[764]  

All  but  $[191]  a  day 

All  but  $[382]  a  day 

0 

0 


Plan  pays 


You  pay 


$[764]  (Part  A  deductible) 
$[191]  a  day 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


0 

100% 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


$[382]  a  day 


100%  of  Medicare  eligible 
expenses. 

0 : 


$0 
0 


Ail  costs 


Up  to  $[95.50]  a  day 
0 


3  pints 
0 


0 
0 
Ail  costs 

0 
0 


Balance 


Ko*^  ?®."®ii!  P«"?<^ '>e9*"s  on  the  first  day  you  receive  service  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
have  not  received  sl<illed  care  in  any  other  facility  for  60  days  in  a  row.  a  o  ucc  ■  uui  ui  mc  nospudi  ana 

Plan  G— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Services 

Medicare  pays 

Plan  pays 

You  pay 

Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  service,s,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 
First  $100  of  Medicare  Approved  Amounts*  

$0 

$0 

$100  (Part  B  deductible) 

0 

20% 

Remainder  of  Medicare  Approved  Amounts  

Generally  80% 

Generally  20% 

80% 

Part   B   Excess   Charges   (Above   Medicare  Ap- 

0  

proved  Amounts). 

Blood 

First  3  pints  

0 

All  r^«t« 

0 

100  (Part  B  deductible) 

0 

0 

Next  $100  of  Medicare  Approved  Amounts* 

0. 

0  .. 

Remainder  of  Medicare  Approved  Amounts  

Clinical  Laboratory  Services 
Blood  tests  for  diagnostic  services 

80% 

100% 

20% ZZZZ 

0 

PARTS  A  &  B 


Home  Health  Care 

Medicare  approved  services: 

—Medically  necessary  sl<ilied  care  services  and 

medical  supplies. 
— Durable  medical  equipment 

First  $100  of  Medicare  Approved  Amounts*  .... 
Remainder  of  Medicare  Approved  Amounts  .... 
At-home  recovery  services— not  covered  by  Medicare 
Home  care  certified  by  your  doctor,  for  personal 
care  during  recovery  from  an  injury  or  sickness 
for  which   Medicare   approved  a   Home  Care 
Treatment  Plan; 
—Benefit  for  each  visit 


100% 


0 

80% 


0 

20% 


Actual  charges  to  $40  a 
visit. 


100  (Part  B  deductible) 
0 


Balance 


*Once  you  hi 
ibie  will  have  be 


Frst  3  pints  .... 
Additkinal  amo 


*  A  benefit  p< 
htve  not  receiv 


the  hospital  and 
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Plan  G— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Services 


— Number  of  visits  covered  (Must  be  received 
within  8  weeks  of  last  Mecficare  Approved 
visit). 

— Calendar  year  maximum  


Medicare  pays 


Plan  pays 


Up  to  the  number  of  Medi- 
care-approved visits,  not 
to  exceed  7  each  week. 

1.600 


You  pay 


OTHER  BENEFITS— NOT  COVERED  BY  MEDICARE 


Foreign  Travel 

Nat  covered  by  Medicare: 

MedcaHy  necessary  emergency  care  services  be- 
ginning during  the  first  60  days  of  each  trip  out- 
side the  USA: 

First  $250  each  calendar  year 

Remainder  of  Charges  


80%  to  a  lifetime  maximum 
benefit  of  $50,000. 


250 

20%  arxj  amounts  over  the 
$50,000  lifetime  maxi- 
mum. 


♦Once  you  have  been  billed  $100  of  Medicare-approved  amounts  for  covered  services  (whwh  are  noted  with  an  asterisk),  your  Part  B  deduct- 
ible will  have  been  met  for  the  calendar  year. 

1 1  Plan  H— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


I  Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thm  90th  day  

91st  day  and  after. 

—While  using  60  lifetime  reserve  days  

—Once  lifetime  reserve  days  are  used: 

—Additional  365  days  


—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 

Y<)u  must  meet  Medk;are's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hosjsital: 

First  20  days 

21st  thm  100th  day  

101st  day  and  after  

Blood 

Frst  3  pints 

Additkxiai  amounts  


Hospice  Care 

Availatjie  as  k>ng  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  servk;es. 


Medicare  pays 


All  but  $[764)  

Ail  but  $[191]  a  day 

All  but  $[382]  a  day 


All  approved  amounts 
All  but  $[95.50]  a  day 
0 


0 

100% 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


Plan  pays 


$[764]  (Part  A  deductible) 
$[191]  a  day 


$[382]  a  day 


100%  of  Medk:are  eligible 

expenses. 
0 


Up  to  $[95.50]  a  day 
0 


You  pay 


$0 
0 


All  costs 


3  pints 
0 


0 
0 
AH  costs 

0 
0 

Batarx^e 


*A  benefit  period  begins  on  the  first  day  you  receive  service  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
h9ve  not  received  skilled  care  in  any  other  tacility  for  60  days  in  a  row. 

Pun  H— medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Servk:es 


Utedical  Expenses 

h  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment such  as  Physi-cian's  services,  inpatient  and 
outpatient  mednal  and  surgical  sennces  and  sup- 
plies. physKai  and  speech  therapy,  diagnostic  tests, 
durable  medk^  equipment 

First  $100  of  MedKare  Approved  Anrxxjnts*  

Remainder  of  Mednare  Approved  Amounts 

Part  B  Excess  Charges  (Above  Mednare  Ap- 
proved Amounts). 


Medicare  pays 


$0 

Generally  80% 
0 


Plan  pays 


$0 

General^;  20% 
0 


You  pay 


$100  (Part  B  deductible) 

0 

AH  costs 
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Plan  H— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Services 


Blood 

First  3  pints  

Next  Si 00  of  Medicare  Approved  Amounts* 
Remainder  of  Medicare  Approved  Amounts 

Clinical  Laboratory  Services 

Blood  tests  for  diagnostic  services 


Medicare  pays 


0 

0 

80%  . 

100% 


Plan  pays 


All  costs 

0 

20% 


You  pay 


100  (Part  B  deductible) 
0 


PARTS  A  &  B 


Home  Health  Care 

Medicare  Approved  Services: 

—Medically  necessary  skilled  care  services  and 

medical  supplies. 
—Durable  medical  equipment 

First  Si 00  of  Medicare  Approved  Amounts*  .... 
Remainder  of  Medicare  Approved  Amounts  .... 


100% 


0 

80% 


0 

20% 


100  (Part  B  deductible) 
0 


OTHER  BENEFITS— NOT  COVERED  BY  MEDICARE 


Foreign  Travel 

Not  covered  by  Medicare — Medically  necessary  emer- 
gency care  services  beginning  during  the  first  60 
days  of  each  trip  outside  the  USA: 

First  $250  each  calendar  year  

Remainder  of  charges  


Basic  Outpatient  Prescription  Drugs— Not  Covered 
by  Medicare 

First  $250  each  calendar  year 

Next  $250  each  calendar  year  


Over  $2,500  each  calendar  year 


80%  to  a  lifetime  maximum 
benefit  of  $50,000. 


0 

50%— « 1,250  calendar 

year  maximum  benefit. 
0 


250 

20%  and  amounts  over  the 
$50,000  lifetime  maxi- 
mum 


250 
50% 


All  costs 


ibl^'^lfha've  S  Sorlhe  SlSdar'^S!^^"""''^^'^  ""^°""'^  '°^  ^^^^^  ^^'^^^^  <*^*^^  ^^«  "°»^  -"^  ^"  «^»«"^).  y°"^  Part  B  Deduct- 

Plan  I— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  board,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thm  90th  day  Z'"". 

91st  day  and  after: 

—While  using  60  lifetime  reserve  days  

—Once  lifetime  reserve  days  are  used: 

—Additional  365  days  


Medicare  pays 


All  but  $[764]  

All  but  $[191]  a  day 

All  but  $[382]  a  day 


—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 

You  must  meet  Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days 

21st  thm  100th  day  ^1"."""^."! 

1st  day  and  after  

Blood 

First  3  pints _ 

Additional  amounts  


Plan  pays 


$[764]  (Part  A  deductible) 
$[191]  a  day 


You  pay 


$[382]  a  day 


100%  of  Medicare  eligible 

expenses. 
0 


All  approved  amounts 
All  but  S[95.50]  a  day 
0 


0 

100% 


Up  to  $[95.50]  a  day 
0 


$0 
0 


All  costs 


3  pints 
0 


0 
0 
All  costs 

0 
0 


Avftilat)le  as  Ion 
nally  ill  and  yc 


*A  benefit  pei 
have  not  receive 


First  3  pints  .... 
Next  $100  of  M 
Rennainder  of  K 


Basic  Outpat 

First  $250  eacl 
Next  $250  eac 


lounts  over  the 
fetime  maxi- 


Part  B  Deduct- 
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Plan  I— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period— Continued 


Services 


Hospice  Care 

Availat)le  as  long  as  your  doctor  certifies  you  are  termi- 
tially  ill  arxl  you  elect  to  receive  these  services. 


Medicare  pays 


All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


Plan  pays 


You  pay 


Balance 


•A  Iwnelit  period  begins  on  the  first  day  you  receive  senflce  as  an  inpatient  in  a  hospital  and  ends  after  you  have  been  out  of  the  hospital  and 
ive  not  received  skilled  care  in  any  other  facility  for  60  days  in  a  row. 


have 


Plan  I— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year 


Services 


Medical  Expenses 

Iri  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physi-cian's  services,  inpatient  and 
outpatient  medical  and  surgical  sendees  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
duratsle  medical  equipment: 

First  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts 

Part   B   Excess  Charges   (Above   Medicare  Ap- 
proved AnxHjnts). 

Blood 


First  3  pints 

Next  $100  of  Medicare  Approved  Amounts  * 
Remainder  of  Medicare  Approved  Amounts 

Clinical  Laboratory  Services 

Blood  test  for  diagnostic  services 


Medicare  pays 


$0 

Generally  80% 
0 


0 

0 

80% 


100% 


Plan  pays 


$0 

Generally  20% 
100% 


All  costs 

0  ....« 

20% 


You  pay 


$100  (Part  B  deducttoie) 

0 

0 


100  (Part  B  deductitsle) 
0 


PARTS  A  &  B 


tSome  Health  Care 

Medicare  Approved  Services: 

—Medically  necessary  sicilled  care  services  and 

medical  supplies. 
— Durable  medical  equipment 
!           First  $100  of  Medicare  Approved  ArrxHJnts*  ... 
i           Remainder  of  Medicare  Approved  Amounts  .... 
A»-Home  Recovery  Services— Not  Covered  By  Medi- 
care— Home  care  certified  by  your  doctor,  for  per- 
sonal  care  during  recovery  from  an  injury  or  sidcness 
i  for  which  Medicare  approved  a  Home  Care  Treat- 
ment Plan: 
— Benefit  for  each  visit  

—Number  of  visits  covered  (Must  be  received 
within  8  weeits  of  last  Medicare  Approved  visit) " 


— CalerxJar  year  maximum 


100% 


0 

80% 


0 

20% 


Actual  charges  to  $40  a 
visit. 

Up  to  tfie  numt)er  of  Medi- 
care-approved visits,  not 
to  exceed  7  each  week. 

1,600 


100  (Part  B  deductible) 
0 


Balarx:e 


OTHER  BENEFITS-WOT  COVERED  BY  MEDICARE 


Foreign  Travel— Not  Covered  By  Medicare 

Medically  necessary  emergency  care  services  begin- 
ning during  the  first  60  days  of  each  trip  outside  the 
USA: 

First  $250  each  calendar  year  

Remainder  of  charges  


Basic  Outpatient  Prescription  Drugs— Not  Covered 
j  I  by  Medicare 

First  $250  each  calendar  year 

Next  $250  each  calendar  year 


80%  to  a  lifetime  maxi- 
mum benefit  of  $50,000. 


50%— $1 ,250  calendar 
year  maximum  benefit 


250 

20%  and  amounts  over  the 
$50,000  lifetime  maxi- 
mum 


250 
50% 
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Plan  I— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Services 


Over  $2,500  each  calendar  year 


Medicare  pays 


Plan  pays 


You  pay 


All  costs 


ibl^^lfha've  S  ^"Xe^Z^nSr'-'^'^''^  "™""''  *°'  ^°^"^^  '''^'''  <*^'*  «^«  "°»^  *«^  «"  ^^'^"^'O.  V^ur  Part  B  deduct- 

Plan  J  OR  High  Deductible  Plan  J— Medicare  (Part  A)— Hospital  Services— Per  Benefit  Period 


Services 


Hospitalization* 

Semiprivate  room  and  tward,  general  nursing  and  mis- 
cellaneous services  and  supplies: 

First  60  days 

61st  thru  90th  day ""." 

91st  day  and  after: 

— While  using  60  lifetime  reserve  days  

— Once  lifetime  reserve  days  are  used: 

—Additional  365  days 

—Beyond  the  additional  365  days 

Skilled  Nursing  Facility  Care* 

You  must  meet  (Medicare's  requirements,  including 
having  been  in  a  hospital  for  at  least  3  days  and  en- 
tered a  Medicare-approved  facility  within  30  days 
after  leaving  the  hospital: 

First  20  days  

21st  thru  100th  day  Z^"''"""Z 

101st  day  and  after  

Blood 

First  3  pints  

Additional  amounts  " 

Hospice  Care 

Available  as  long  as  your  doctor  certifies  you  are  termi- 
nally ill  and  you  elect  to  receive  these  services. 


Medicare  pays 


Allbut$[764)  

All  but  $[191]  a  day 

All  but  $[382]  a  day 

0 

0 


After  you  pay  $1500 

deductible," 

plan  pays 


All  approved  amounts 

All  but  S[95.50]  a  day  

0 

0 

100% 

All  but  very  limited  coinsur- 
ance for  out-patient 
drugs  and  inpatient  res- 
pite care. 


$[764]  (Part  A  deductible) 
$[191]  a  day 

$[382]  a  day 

100%  of  Medicare  eligible 

expenses. 
0 


In  addition  to  $1500 

deductible." 

you  pay 


$0 
0 


0 

Up  to  $[95.50]  a  day 
0 

3  pints 

0 

0 


All  costs 


0 
0 
Ail  costs 

0 
0 

Balance 


ha've  n'^tTi^a^tkSL^e"  Ta^%S^r  J^^i^S'lo%7i?^%  foJ"""'"*  *"  '  '°^''*^'  "^  '"''  ^""  ^°"  '^'^  ^«"  °^  °' '''  ^^P"^'  ^^ 

P'^nJ  OR  High  Deductible  Plan  J-Medicare  (Part  B)-Medical  Services-Per  Calendar  Year 


Services 


Medical  Expenses 

In  or  out  of  the  hospital  and  outpatient  hospital  treat- 
ment, such  as  physician's  services,  inpatient  and 
outpatient  medical  and  surgical  services  and  sup- 
plies, physical  and  speech  therapy,  diagnostic  tests, 
durable  medical  equipment: 

First  $100  of  Medicare  Approved  Amounts*  

Remainder  of  Medicare  Approved  Amounts 
Part   B   Excess   Charges   (Above   Medicare   Afh 
proved  Amounts). 

Blood 

First  3  pints  

Next  $100  of  Medicare  Approved  Amounts.* 
Remainder  of  Medicare  Approved  Amounts 
Clinical  Laboratory  Services 
Blood  tests  for  diagnostic  services 


Medicare  pays 


$0 

Generally  80% 
0 

0 

0 

80% 

100% 


After  you  pay  $1500 

deductible,** 

plan  pays 


In  addition  to  $1500 

deductible,** 

you  pay 


$100  (Part  B  deductible) 

Generally  20%  

100% 

All  costs  

$100  (Part  B  deductible) 
20% 

0 '  . 


$0 

0 

0 


First  $250  ea( 
Next  $6,000  t 


*  Once  you 
ibie  will  have 

**  This  high 
(its  from  high 
that  would  on 
prescription  d 

"*  Medican 
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ur  Part  B  deduct- 


the  hospital  and 


Plan  J  or  High  Deductible  Plan  J— Medicare  (Part  B)— Medical  Services— Per  Calendar  Year— Continued 


Medicare  pays 


After  you  pay  $1500 

deductible," 

plan  pays 


In  addition  to  $1500 

deductible," 

you  pay 


PARTS  A  &  B 


Home  Health  Care 

Medicare  Approved  Services: 

— Medically  necessary  skilled  care  services  and 
,         medical  supplies. 

— Durable  medical  equipment  First  S100  of  Medi- 
care Approved  Amounts  * 
Remainder  of  Medicare  Approved  Amounts  .... 
At-home   recovery   services — not   covered   by   Medi- 
care— Home  care  certified  by  your  doctor,  for  per- 
i  sonal  care  during  recovery  from  an  injury  or  sickness 
for  which  Medicare  approved  a  Home  Care  Treat- 
ment Plan: 
— Benefit  for  each  visit  

— Number  of  visits  covered   (Must  be   received 
within  8  weeks  of  last  Medicare  Approved  visit). 


— Calendar  year  maximum 


100% 


80% 


100  (Part  B  deductible) 


20% 


Actual  charges  to  $40  a 
visit. 

Up  to  the  number  of  Medi- 
care Approved  visits,  not 
to  exceed  7  each  week. 

$1,600  


Balance 


OTHER  BENEFrTS— NOT  COVERED  BY  MEDICARE 


Foreign  Travel— Not  Covered  by  Medicare 

Medically  necessary  emergency  care  services  begin- 
I  ning  during  the  first  60  days  of  each  trip  outside  the 
I   USA: 

Rrst  $250  each  calendar  year 

Remainder  of  charges  


Extended  Outpatient  Prescription  Drugs— Not 
Covered  by  Medicare 


Rrst  $250  each  calendar  year .... 
Next  $6,000  each  calendar  year 


Over  $6,000  each  calendar  year 

"Preventive  (Medical  Care  Benefit— Not  Covered 
by  Medicare 

Some  annual  physical  and  preventive  tests  and  serv- 
ices such  as:  digital  rectal  exam,  hearing  screening, 
dipstick  urinalysis,  diabetes  screening,  thyroid  func- 
tion test,  tetanus  and  diphtheria  booster  and  edu- 
cation, administered  or  ordered  by  your  doctor 
when  not  covered  by  Medicare: 

Rrst  $120  each  calendar  year  

Additional  charges  


80%  to  a  lifetlrpe  maximum 
benefit  of  $50,000. 


50%— $3,000  calendar 

year  maximum  t>enefit. 
0 - ■ 


120 
0  .... 


250 

20%  and  amounts  over  the 
$50,000  lifetime  maxi- 
mum 


250 

50% 


All  costs 


0 

All  costs 


'Once  you  have  been  billed  $100  of  Medicare-approved  amounts  for  covered  services  (which  are  noted  with  an  asterisk),  your  Part  B  deduct- 
ible will  have  been  met  for  the  calendar  year. 

"This  high  deductible  plan  pays  the  same  or  offers  the  same  benefits  as  Plan  J  after  one  has  paid  a  calendar  year  [$1500]  deductible.  Bene- 
fits from  high  deductible  plan  J  will  not  begin  until  out-of-pocket  expenses  are  [$1500].  Out-of-pocket  expenses  for  this  deductible  are  expenses 
that  would  ordinarily  be  paid  by  the  policy.  This  includes  the  Medicare  deductibles  for  Part  A  and  Part  B,  but  does  not  include  the  plan's  separate 
prescriptran  drug  deductible  or  the  plan's  separate  foreign  travel  emergency  deductible. 

"'Medicare  benefits  are  subject  to  change.  Please  consult  the  latest  Guide  to  Health  Insurance  for  People  with  Medicare. 


D.  Notice  Regarding  Policies  or 
Certificates  Which  Are  Not  Medicare 
Supplement  Policies. 
[    (1)  Any  accident  and  sickness 
insurance  policy  or  certificate,  other 
than  a  Medicare  supplement  policy  a 
policy  issued  pursuant  to  a  contract 
under  Section  1876  of  the  Federal  Social 
Security  Act  (42  U.S.C.  §  1395  et  seq.), 
disability  income  policy;  or  other  policy 


identified  in  Section  3B  of  this 
regulation,  issued  for  delivery  in  this 
state  to  persons  eligible  for  Medicare 
shall  notify  insureds  under  the  policy 
that  the  policy  is  not  a  Medicare 
supplement  policy  or  certificate.  The 
notice  shall  either  be  printed  or  attached 
to  the  first  page  of  the  outline  of 
coverage  delivered  to  insureds  under 
the  policy,  or  if  no  outline  of  coverage 


is  delivered,  to  the  first  page  of  the 
poUcy,  or  certificate  delivered  to 
insureds.  The  notice  shall  be  in  no  less 
than  twelve  (12)  point  type  and  shall 
contain  the  foUowring  language: 

"THIS  [POUCY  OR  CERTIFICATE]  IS 
NOT  A  MEDICARE  SUPPLEMENT 
[POLICY  OR  CONTRACT].  If  you  are 
eligible  for  Medicare,  review  the  Guide 
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to  Health  Insurance  for  People  with 
Medicare  available  from  the  company." 
(2)  Applications  provided  to  persons 
eligible  for  Medicare  for  the  health 
insurance  policies  or  certificates 
described  in  Subsection  D(l)  shall 
disclose,  using  the  applicable  statement 
in  Appendix  C.  the  extent  to  which  the 
policy  duplicates  Medicare.  The 
disclosure  statement  shall  be  provided 
as  a  part  of,  or  together  with,  the 
application  for  the  policy  or  certificate. 

Section  18.  Requirements  for 
Application  Fomis  and  Replacement 
Coverage 

A.  Application  forms  shall  include 
the  following  questions  designed  to 
elicit  information  as  to  whether,  as  of 
the  date  of  the  application,  the  applicant 
has  another  Medicare  supplement  or 
other  health  insurance  policy  or 
certificate  in  force  or  whether  a 
Medicare  supplement  policy  or 
certificate  is  intended  to  replace  any 
other  accident  and  sickness  policy  or 
certificate  presently  in  force.  A 
supplementary  application  or  other 
form  to  be  signed  by  the  applicant  and 
agent  containing  such  questions  and 
statements  may  be  used. 

[Statements] 

(1)  You  do  not  need  more  than  one 
Medicare  supplement  policy. 

(2)  If  you  purchase  this  policy,  you 
may  want  to  evaluate  your  existing 
health  coverage  and  decide  if  you  need 
multiple  coverages. 

(3)  You  may  be  eligible  for  benefits 
under  Medicaid  and  may  not  need  a 
Medicare  supplement  policy. 

(4)  The  benefits  and  premiums  under 
your  Medicare  supplement  policy  can 
be  suspended,  if  requested,  during  your 
entitlement  to  benefits  under  Medicaid 
for  24  months.  You  must  request  this 
suspension  within  90  days  of  becoming 
eligible  for  Medicaid.  If  you  are  no 
longer  entitled  to  Medicaid,  your  policy 
will  be  reinstituted  if  requested  within 
90  days  of  losing  Medicaid  eligibility. 

(5)  Counseling  services  may  be 
available  in  your  state  to  provide  advice 
concerning  your  purchase  of  Medicare 
supplement  insurance  and  concerning 
medical  assistance  through  the  state 
Medicaid  program,  including  benefits  as 
a  Qualified  Medicare  Beneficiary  (QMB) 
and  a  Specified  Low-Income  Medicare 
Beneficiary  (SLMB). 

[Questions] 

To  the  best  of  your  knowledge, 
(1)  Do  you  have  another  Medicare 

supplement  policy  or  certificate  in 

force? 
(a)  If  so,  with  which  company? 


(b)  If  so,  do  you  intend  to  replace  your 
current  Medicare  supplement  policy 
with  this  policy  [certificate]? 

(2)  Do  you  have  any  other  health 
insurance  coverage  that  provides 
benefits  similar  to  this  Medicare 
supplement  policy? 

(a)  If  so,  with  which  company? 

(b)  What  kind  of  policy? 

(3)  Are  you  covered  for  medical 
assistance  through  the  state  Medicaid 
program: 

(a)  As  a  Specified  Low-Income 
Medicare  Beneficiary  (SLMB)? 

(b)  As  a  Qualified  Medicare 
Beneficiary  (QMB)? 

(c)  For  other  Medicaid  medical 
benefits? 

B.  Agents  shall  list  any  other  health 
insurance  policies  they  have  sold  to  the 
applicant. 

(1)  List  policies  sold  which  are  still  in 
force. 

(2)  List  policies  sold  in  the  past  five 
(5)  years  which  are  no  longer  in  force. 

C.  In  the  case  of  a  direct  response 
issuer,  a  copy  of  the  application  or 
supplemental  form,  signed  by  the 
applicant,  and  acknowledged  by  the 
insurer,  shall  be  returned  to  the 
applicant  by  the  insurer  upon  delivery 
of  the  policy. 

D.  Upon  determining  that  a  sale  will 
involve  replacement  of  Medicare 
supplement  coverage,  any  issuer,  other 
than  a  direct  response  issuer,  or  its 
agent,  shall  furnish  the  applicant,  prior 
to  issuance  or  delivery  of  the  Medicare 
supplement  policy  or  certificate,  a 
notice  regarding  replacement  of 
Medicare  supplement  coverage.  One 
copy  of  the  notice  signed  by  the 
applicant  and  the  agent,  except  where 
the  coverage  is  sold  without  an  agent, 
shall  be  provided  to  the  applicant  and 
an  additional  signed  copy  shall  be 
retained  by  the  issuer.  A  direct  response 
issuer  shall  deliver  to  the  applicant  at 
the  time  of  the  issuance  of  the  policy  the 
notice  regarding  replacement  of 
Medicare  supplement  coverage. 

E.  The  notice  required  by  Subsection 
D  above  for  an  issuer  shall  be  provided 
in  substantially  the  following  form  in  no 
less  than  twelve  (12)  point  type: 

NOTICE  TO  APPLICANT  REGARDING 
REPLACEMENT  OF  MEDICARE 
SUPPLEMENT  INSURANCE  (Insurance 
company's  name  and  address] 

SAVE  Tins  NOTICE!  IT  MAY  BE 
IMPORTANT  TO  YOU  IN  THE 
FUTURE. 

According  to  [your  application] 
[information  you  have  furnished],  you 
intend  to  terminate  existing  Medicare 
supplement  insurance  and  replace  it 
with  a  policy  to  be  issued  by  [Company 


Name]  Insurance  Company.  Your  new 
policy  will  provide  thirty  (30)  days 
within  which  you  may  decide  without 
cost  whether  you  desire  to  keep  the 
policy. 

You  should  review  this  new  coverage 
carefully.  Compare  it  with  all  accident 
and  sickness  coverage  you  now  have.  If, 
after  due  consideration,  you  find  that 
purchase  of  this  Medicare  supplement 
coverage  is  a  wise  decision,  you  should 
terminate  your  present  Medicare 
supplement  coverage.  You  should 
evaluate  the  need  for  other  accident  and 
sickness  coverage  you  have  that  may 
duplicate  this  policy. 

STATEMENT  TO  APPLICANT  BY 
ISSUER.  AGENT  (BROKER  OR  OTHER 
REPRESENTATIVE]: 

I  have  reviewed  your  current  medical 
or  health  insurance  coverage.  To  the 
best  of  my  knowledge,  this  Medicare 
supplement  policy  will  not  duplicate 
your  existing  Medicare  supplement 
coverage  because  you  intend  to 
terminate  your  existing  Medicare 
supplement  coverage.  The  replacement 
pohcy  is  being  purdiased  for  the 
following  reason  (check  one): 

Additional  benefits. 

No  change  in  benefits,  but  lower 

premiums. 

Fewer  benefits  and  lower 

premiums. 

Other,  (please  specify) 


1.  Health  conditions  which  you  may 
presently  have  (preexisting  conditions) 
may  not  be  immediately  or  fully  covered 
under  the  new  policy.  This  could  resuh 
in  denial  or  delay  of  a  claim  for  benefits 
under  the  new  policy,  whereas  a  similar 
claim  might  have  been  payable  under 
your  present  policy. 

2.  State  law  provides  that  your 
replacement  policy  or  certificate  may 
not  contain  new  preexisting  conditions, 
waiting  periods,  elimination  periods  or 
probationary  periods.  The  insurer  will 
waive  any  time  periods  applicable  to 
preexisting  conditions,  waiting  periods, 
elimination  periods,  or  probationary 
periods  in  the  new  policy  (or  coverage) 
for  similar  benefits  to  the  extent  such 
time  was  spent  (depleted)  under  the 
original  policy. 

3.  If,  you  still  vkrish  to  terminate  your 
present  policy  and  replace  it  with  new 
coverage,  be  certain  to  truthfully  and 
completely  answer  all  questions  on  the 
application  concerning  your  medical 
and  health  history.  Failure  to  include  all 
material  medical  information  on  an 
application  may  provide  a  basis  for  the 
company  to  deny  any  future  claims  and 
to  refund  your  premium  as  though  your 
policy  had  never  been  in  force.  After  the 
application  has  been  completed  and 


before  you  sig 
be  certain  tha 
properly  reco: 
certificate  is  g 
paragraph  net 
Do  not  cane 
until  you  havi 
and  are  sure  t 

(Signature  of  A| 
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(3)  Display 
stamp  or  othe 
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s,  but  lower 


1  on  an 
isis  for  the 


before  you  sign  it,  review  it  carefully  to 
be  certain  that  all  information  has  been 
properly  recorded.  [If  the  policy  or 
certificate  is  guaranteed  issue,  this 
paragraph  need  not  appear.] 

Do  not  cancel  your  present  policy 
until  you  have  received  your  new  policy 
and  are  sure  that  you  want  to  keep  it. 

(Signature  of  Agent,  Broker  or  Other 

Representative)* 

[Typed  Name  and  Address  of  Issuer,  Agent 

or  Broker) 

(Applicant's  Signature) 

(Date) 

•Signature  not  required  for  direct  response 
sales. 

F.  Paragraphs  1  and  2  of  the 
replacement  notice  (applicable  to 
preexisting  conditions)  may  be  deleted 
by  an  issuer  if  the  replacement  does  not 
involve  application  of  a  new  preexisting 
condition  limitation. 

Section  19.  Filing  Requirements  for 
Advertising 

An  issuer  shall  provide  a  copy  of  any 
Medicare  supplement  advertisement 
intended  for  use  in  this  state  whether 
through  written,  radio  or  television 
mediimi  to  the  Commissioner  of 
Insurance  of  this  state  for  review  or 
approval  by  the  commissioner  to  the 
extent  it  may  be  required  under  state 
law. 

Drafting  Note:  States  should  examine  their 
existing  laws  regarding  the  filing  of 
advertisements  to  determine  the  extent  to 
which  review  or  approval  is  required. 

Section  20.  Standards  for  Marketing 

A.  An  issuer,  directly  or  through  its 
producers,  shall: 

(1)  Establish  marketing  procedures  to 
assure  that  any  comparison  of  policies 
by  its  agents  or  other  producers  will  be 
fair  and  accurate. 

(2)  Establish  marketing  procedures  to 
assure  excessive  insurance  is  not  sold  or 
issued. 

(3)  Display  prominently  by  type, 
stamp  or  other  appropriate  means,  on 
the  first  page  of  the  policy  the  following: 

"Notice  to  buyer  This  policy  may  not 
cover  all  of  your  medical  expenses." 

(4)  Inquire  and  otherwise  make  every 
reasonable  effort  to  identify  whether  a 
prospective  applicant  or  enrollee  for 
Medicare  supplement  insurance  already 
has  accident  and  sickness  insurance  and 
the  types  and  amounts  of  any  such 
insurance. 


(5)  Establish  auditable  procedures  for 
verifying  compliance  with  this 
Subsection  A. 

B.  In  addition  to  the  practices 
prohibited  in  [insert  citation  to  state 
unfair  trade  practices  act],  the  following 
acts  and  practices  are  prohibited: 

(1)  Twisting.  Knowingly  making  any 
misleading  representation  or  incomplete 
or  h-audulent  comparison  of  any 
insurance  policies  or  insurers  for  the 
purpose  of  inducing,  or  tending  to 
induce,  any  person  to  lapse,  forfeit, 
surrender,  terminate,  retain,  pledge, 
assign,  borrow  on,  or  convert  an 
insurance  policy  or  to  take  out  a  policy 
of  insurance  with  another  insurer. 

(2)  High  pressure  tactics.  Employing 
any  method  of  marketing  having  the  . 
effect  of  or  tending  to  induce  the 
purchase  of  insurance  through  force, 
fright,  threat,  whether  explicit  or 
implied,  or  undue  pressure  to  purchase 
or  recommend  the  purchase  of 
insurance. 

(3)  Cold  lead  advertising.  Making  use 
directly  or  indirectly  of  any  method  of 
marketing  which  fails  to  disclose  in  a 
conspicuous  manner  that  a  purpose  of 
the  method  of  marketing  is  solicitation 
of  insurance  and  that  contact  will  be 
made  by  an  insurance  agent  or 
insurance  company. 

C.  The  terms  "Medicare  Supplement," 
"Medigap,"  "Medicare  Wrap-Around" 
and  words  of  similar  import  shall  not  be 
used  unless  the  policy  is  issued  in 
compliance  with  this  regulation. 

Drafting  Note:  Remember  that  the  Unfair 
Trade  Practice  Act  in  your  state  applies  to 
Medicare  supplement  insurance  policies  and 
certificates. 

Section  21.  Appropriateness  of 
Recommended  Purchase  and  Excessive 
Insurance 

A.  In  recommending  the  purchase  or 
replacement  of  any  Medicare 
supplement  policy  or  certificate  an 
agent  shall  make  reasonable  efforts  to 
determine  the  appropriateness  of  a 
recommended  purchase  or  replacement. 

B.  Any  sale  of  Medicare  supplement 
coverage  that  will  provide  an  individual 
more  than  one  Medicare  supplement 
policy  or  certificate  is  prohibited. 

Section  22.  Reporting  of  Multiple 
Policies 

A.  On  or  before  March  1  of  each  year, 
an  issuer  shall  report  the  following 
information  for  every  individual 
resident  of  this  state  for  which  the 
issuer  has  in  force  more  than  one 


Medjcare  supplement  policy  or 
certificate: 

(1)  Policy  and  certificate  number,  and 

(2)  Date  of  issuance. 

B.  The  items  set  forth  above  must  be 
grouped  by  individual  policyholder. 

Editor's  Note:  Appendix  B  contains  a 
reporting  form  for  compliance  with  this 
section. 

Section  23.  Prohibition  Against 
Preexisting  Conditions,  Waiting 
Periods,  Elimination  Periods  and 
Probationary  Periods  in  Replacement 
Policies  or  Certificates 

A.  If  a  Medicare  supplement  policy  or 
certificate  replaces  another  Medicare 
supplement  policy  or  certificate,  the 
replacing  issuer  shall  waive  any  time 
periods  applicable  to  preexisting 
conditions,  waiting  periods,  elimination 
{)eriods  and  probationary  periods  in  the 
new  Medicare  supplement  policy  or 
certificate  for  similar  benefits  to  the 
extent  such  time  was  spent  under  the 
original  poficy. 

B.  If  a  Medicare  supplement  policy  or 
certificate  replaces  another  Medicare 
supplement  policy  or  certificate  which 
has  been  in  effect  for  at  least  six  (6) 
months,  the  replacing  policy  shall  not 
provide  any  time  period  applicable  to 
preexisting  conditions,  waiting  periods, 
elimination  periods  and  probationary 
periods  for  benefits  similar  to  those 
contained  in  the  original  policy  or 
certificate. 

Drafting  Note:  Although  NAIC  is  restricted 
from  making  revisions  to  its  models  that  do 
not  rpnfonn  to  the  Omnibus  Budget 
Reccnciliation  Act  of  1990,  states  are 
encouraged  to  consider  deletion  of  the  words 
"for  similar  benefits"  in  Subsection  A  and 
the  words  "for  benefits  similar  to  those 
contained  in  the  original  policy  or 
certificate"  in  Subsection  B.  States  should 
eliminate  Paragraphs  (1)  and  (2)  (applicable 
to  preexisting  conditions)  of  the  replacement 
notice  required  by  Section  16E. 

Section  24.  Separability 

If  any  provision  of  this  regulation  or 
the  application  thereof  to  any  person  or 
circumstance  is  for  any  reason  held  to 
be  invalid,  the  remainder  of  the 
regulation  and  the  appUcation  of  such 
provision  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Section  25.  Effective  Date 

This  regulation  shall  be  effective  on 
[insert  date). 
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TYPE'    

For  the  State  of 
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NAIC  Group  Code    _ 
Address 

Title 1 

SMSBPz                                                                                                                                                                     " 1 

Company  Name                                                                                                                                                                                                                           | 

NAIC  Company  Code 
Person  Completing  Exhibit 
Telephone  Number 


Line 


1. 


2. 
3. 
4. 
5. 
6. 
7. 
8. 


10. 


(a) 

Earned 

Premium  ' 


Current  Year's  Experience. 

a.  Total  (all  policy  years)  

b.  Current  year's  issues  ^ ..."!!!.I....!." 

c.  Net  (for  reporting  purposes  =  la-lb !."."!!!'"!!!!!!! 

Past  Years'  Experience  (all  policy  years) "".""!'"""I1"."!!""1"! 

Total  Experience  (Net  Current  Year  +  Past  Year)  !!!!!!"!""!!.""!'"!!!!!!!!!!" 

Refunds  Last  Year  (Excluding  Interest) "^^Z^^Z^^^^^^^"^.[[Z^^. 

Previous  Since  Inception  (Excluding  Interest)  !.."!.'"^!"!!!!"!!!!'"!'""! 

Refunds  Since  Inception  (Excluding  Interest) "!"!!!!!"!.."! 

Benchmark  Ratio  Since  Inception  (see  worksheet  lor  Ratio  1)  '"."..'"!!"!.!..."!!"!!!!!! 

Experienced  Ratio  Since  Inception  (Ratio  2)  Total  Actual  Incurred  Claims  (line  3,  col.  b)  +  Total  Earned  Prem  (line  3  col 

a)  -  Refunds  Since  Inception  (line  6). 
Life  Years  Exposed  Since  Inception.lf  the  Experienced  Ratio  is  less  than  the  Benchmar1<  Ratio,  and  there  are  more  than 

500  life  years  exposure,  then  proceed  to  calculation  of  refund 
Tolerance  Permitted  (obtained  from  credibility  table)  


1  Individijal.  Group.  Individual  Medicare  Select,  or  Group  Medicare  Select  Only. 

*''SMSBP"»Standardized  Medicare  Supplement  Benefit  Plan— Use  "P"  for  pre-standardized  plans 

=*  Includes  Modal  Loadings  and  Fees  Charged. 

*  Excludes  Active  Life  Reserves. 

5 This  is  to  be  used  as  "Issue  Year  Earned  Premium"  for  Year  1  of  next  year's  "Worksheet  for  Calculation  of  Benchmark  Ratios" 


(b) 
Incurred 
Claims  * 


Medicare  Supplement  Credibility  Table 


Life  Years  Exposed 

Since  Inception 

10.000+ 

5.000-9.999  

2.500^.999  

1.000-2.499  

500-999 ZZZZZZZZZ. 

If  less  than  500.  no  credibility. 


Tolerance 


0.0% 

5.0% 

7.5% 

10.0% 

15.0% 


REPORTING  FORM  FOR  THE  CALCULATION  OF  BENCHMARK  RATIO  SINCE  INCEPTION  FOR  GROUP  POLICIES 

FOR  CALENDAR  YEAR 


TYPE'     • 

SMSBP2     

For  the  State  of     

Company  Name    

NAIC  Group  Code    

NAIC  Company  Code 
Address  . 


Person  Completing  Exhibit 
Title    


Telephone  Nu: 


Telephone  Number 


(a)  3 

(b)" 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(J) 

(0)5 

Year 

Eamed 
Premium 

Factor 

(b)x(c) 

Cumu- 
lative 
Loss 
Ratio 

(d)x(e) 

Factor 

(b)x(g) 

Cumu- 
lative 
Loss 
Ratio 

(h)x(i) 

Policy 
Year 
Loss 
Ratio 

1  

2.770 
4.175 
4.175 
4.175 
4.175 
4.175 

0.507 
0.567 
0.567 
0.567 
0.567 
0.567 

0.000 
0.000 
1.194 
2.245 
3.170 
3.998 

0.0000 
0.000 
0.759 
0.771 
0.782 
0.792 

2  

3  

4  

5  

6  

0.46 
0.63 
0.75 
0.77 
0.80 
0.82 
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(a)  = 


(b)' 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


0) 


(0)' 


Year 


Earned 
Premium 


Factor 


(b)x(c) 


Cumu- 
lative 
Loss 
Ratio 


{d)x(e) 


Factor 


(b)x(g) 


Cumu- 
lative 
Loss 
Ratio 


(h)x(i) 


Policy 
Year 
Loss 
Ratio 


?  

8 

9 

10 

11  

12  

13  

14  

15  

Total: 


4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 


0.567 
0.567 
0.567 
0.567 
0.567 
0.567 
0.567 
0.567 
0.567 


4.754 
5.445 
6.075 
6.650 
7.176 
7.655 
8.093 
8.493 
8.684 


(k): 


0.802 
0.811 
0.818 
0.824 
0.828 
0.831 
0.834 
0.837 
0.838 


0.84 
0.87 
0.88 
0.88 
0.88 
0.88 
0.89 
0.89 
0.89 


(I): 


(m): 


(n): 


Benchmark  Ratio  Since  Inception:  (I  +  n)/(k  +  m): 

^  Individual,  Group,  Individual  Medicare  Select,  or  Group  Medicare  Select  Only. 
2"SMSBP"  =  Standardized  Medicare  Supplement  Benefit  Plan — Use  "P"  for  pre-standardized  plans 

3  Year  1  is  the  current  calendar  year— 1.  Year  2  is  the  current  calendar  year— 2  (etc.)  (Example:  If  the  current  year  is  1991,  then:  Year  1  is 
1990;  Year  2  is  1989,  etc.) 
*For  the  calendar  year  on  the  appropriate  line  in  column  (a),  the  premium  eamed  during  that  year  for  policies  issued  In  that  year. 
*  These  loss  ratios  are  not  explicitly  used  in  computing  the  benchmark  loss  ratios.  They  are  the  loss'ratios,  on  a  policy  year  basis,  which  result 
the  cumulative  loss  ratios  displayed  on  this  worksheet.  They  are  shown  here  for  informatranal  purposes  only. 


^ 


for  Calendar 


Reporting  Form  for  the  Calculation  of  Benchmark  Ratio  Since  Inception  for  Individual  Policies 
.  Year 

■ypei 


^ 


SMSBP2     

For  the  State  of     

Company  Name    

NAIC  Group  Code  NAIC 

Company  Code     

Address 


Person  Completing  Exhibit 
Title     


Telephone  Number . 


(a)  = 


(b)' 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


0) 


0) 


(0)  = 


Year 


Eamed 
premium 


Factor 


(b)x(c) 


Cumu- 
lative loss 
ratio 


(d)x(e) 


Factor 


(b)x(g) 


Cumu- 
lative toss 
ratio 


(h)x(i) 


Policy 
Year 
Loss 
Ratio 


$'.. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 


2.770 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 


0.442 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 


0.000 
0.000 
1.194 
2.245 
3.170 
3.998 
4.754 
5.445 
6.075 
6.650 
7.176 
7.655 
8.093 
8.493 
8.684 


0.000 
0.000 
0.659 
0.669 
0.678 
0.686 
0.695 
0.702 
0.708 
0.713 
0.717 
0.720 
0.723 
0.725 
0.725 


0.40 
0.55 
0.65 
0.67 
0.69 
0.71 
0.73 
0.75 
0.76 
0.76 
0.76 
0.77 
0.77 
0.77 
0.77 


Total: 


(k): 


(I): 


(m): 


(n): 


Benchmark  Ratio  Since  Inception:  (I  +  n)/(k  +  m): 

'  Individual,  Group,  Individual  Medicare  Select,  or  Group  Medicare  Select  Only. 

2"SMSBP"  =  Standardized  Medicare  Supplement  Benefit  Plan — Use  "P"  for  pre-standardized  plans 

3  Year  1  is  the  current  calendar  year — 1.  Year  2  is  the  current  calendar  year — 2  (etc.)  (Example:  If  the  current  year  is  1991,  then:  Year  1  is 
1990;  Year  2  is  1989,  etc.) 

j  *For  the  calendar  year  on  the  appropriate  line  in  column  (a),  the  premium  earned  during  'nat  year  for  policies  issued  in  that  year. 
1  s  These  loss  ratios  are  not  explicitly  used  in  computing  the  benchmark  loss  ratios.  They  are  the  loss  ratios,  on  a  polk:y  year  basis,  which  resutt 
in  the  cumulative  loss  ratios  displayed  on  this  worksheet.  They  are  shown  here  for  informational  purposes  only. 
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Appendix  B — Form  for  Reporting  Medicare  Supplement  Policies 

Company  Name: 

Address: 

Phone  Number: 

Due  March  1,  annually 

The  purpose  of  this  form  is  to  report  the  following  information  on  each  resident  of  this  state  who  has  in  force 
more  than  one  Medicare  supplement  policy  or  certificate.  The  information  is  to  be  grouped  by  individual  policyholder. 


Policy  and  certificte  # 


Date  of  issuance 


IMPORTA 


Signature 


Name  and  Title  (please  type) 


Date 


Appendix  C  Disclosure  Statements 


Instructions  for  Use  of  the  Disclosure  Statements  for  Health  Insurance  Policies  Sold  to  Medicare  Beneficiaries  That  Duplicate  Medicare 

1.  Section  1882  (d)  of  the  federal  Social  Security  Act  [42  U.S.C.  1395ss]  prohibits  the  sale  of  a  health  insurance  policy  (the 
term  policy  includes  certificate)  to  Medicare  beneficiaries  that  duplicates  Medicare  benefits  unless  it  will  pay  benefits  without  regard 
to  a  beneficiary's  other  health  coverage  and  it  includes  the  prescribed  disclosure  statement  on  or  together  with  the  application  for 
the  policy. 

2.  All  types  of  health  insurance  policies  that  duplicate  Medicare  shall  include  one  of  the  attached  disclosure  statements,  according 
to  the  particular  policy  type  involved,  on  the  application  or  together  with  the  application.  The  disclosure  statement  may  not  vary 
from  the  attached  statements  in  terms  of  language  or  format  (type  size,  type  proportional  spacing,  bold  character,  line  spacing,  and 
usage  of  boxes  around  text). 

3.  State  and  federal  law  prohibits  insurers  from  selling  a  Medicare  supplement  policy  to  a  person  that  already  has  a  Medicare 
supplement  policy  except  as  a  replacement  policy. 

4.  Property/casualty  and  life  msurance  policies  are  not  considered  health  insurance. 

5.  Disability  income  policies  are  not  considered  to  provide  benefits  that  duplicate  Medicare. 

6.  L^ng-term  care  insurance  policies  that  coordmate  with  Medicare  and  other  health  insurance  are  not  considered  to  provide 
benefits  that  duplicate  Medicare. 

7.  The  federal  law  does  not  preempt  state  laws  that  are  more  stringent  than  the  federal  requirements. 

8.  The  federal  law  does  not  preempt  existing  state  form  filing  requirements. 

9.  Section  1882  of  the  federal  Social  Security  Act  was  amended  in  Subsection  (d)(3)(A)  to  allow  for  alternative  disclosure  statements. 
The  disclosure  statements  already  in  Appendix  C  remain.  Carriers  may  use  either  disclosure  statement  with  the  requisite  insurance 
product.  However,  carriers  should  use  either  the  original  disclosure  statements  or  the  alternative  disclosure  statements  and  not  use 
both  simultaneously. 

(Original  disclosure  statement  for  nolicies  that  provide  benefits  for  expenses  incurred  for  an  accidental  injury  only.) 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— TfflS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFITS 

This  is  not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or  medical  expenses  that 
result  from  accidental  injury.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for 
Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when  it  pays: 

•  Hospital  or  medical  expenses  up  to  the  maximum  stated  in  the  policy 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

•  Physician  services 

•  Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

[Original  disclosure  statement  for  policies  that  provide  benefits  for  specified  limited  services.) 
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ate  Medicare 


IS  a  Medicare 


;d  to  provide 


hem.  These 


IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— THIS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFITS 

This  Is  Not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  expenses  relating  to  the  specific 
services  listed  in  the  policy.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for 
Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when: 
I     •  Any  of  the  services  covered  by  the  policy  are  also  covered  by  Medicare 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

I     •  Hospitalization 
•  Physician  services 
Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 
for  People  with  Medicare,  available  from  the  insurance  company. 

For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 
counseling  program. 

[Original  disclosure  statement  for  policies  that  reimburse  expenses  incurred  for  specified  diseases  or  other  specified 
impairments.  This  includes  expense-incurred  cancer,  specified  disease  and  other  types  of  health  insurance  policies  that 
limit  reimbursement  to  named  medical  conditions.) 


J 


IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— THIS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFITS 

This  Is  Not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or  medical  expenses  only 
when  you  are  treated  for  one  of  the  specific  diseases  or  health  conditions  listed  in  the  policy.  It  does  not  pay  your 
Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when  it  pays:  , 

I     •  Hospital  or  medical  expenses  up  to  the  maximum  stated  in  the  policy 

i     Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 
j  for  People  with  Medicare,  available  from  the  insurance  company. 

vf.  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 
I  j  counseling  program. 

[briginal  disclosure  statement  for  policies  that  pay  fixed  dollar  amounts  for  specified  diseases  or  other  specified  impair- 
ments. This  includes  cancer,  specified  disease,  and  other  health  insurance  policies  that  pay  a  scheduled  benefit  or 
specific  payment  based  on  diagnosis  of  the  conditions  named  in  the  policy.) 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— THIS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFITS 

This  Is  Not  Medicare  Supplement  Insurance 

This  insurance  pays  a  fixed  amount,  regardless  of  your  expenses,  if  you  meet  the  policy  conditions,  for  one  of 
the  specific  diseases  or  health  conditions  named  in  the  policy.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance 
and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  because  Medicare  generally  pays  for  most  of  the  expenses  for  the  diagnosis 
and  treatment  of  the  specific  conditions  or  diagnoses  named  in  the  policy.  ^ 

!     Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include:  , 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 
for  People  with  Medicare,  available  from  the  insurance  company. 
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•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 
coujiseling  program. 

[Original  disclosure  statement  for  indemnity  policies  and  other  policies  that  pay  a  fixed  dollar  amount  per  day  excluding 
long-term  care  policies.]  i-  j  e 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-TfflS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFFTS 

This  Is  Not  Medicare  Supplement  Insurance 

This  insurance  pays  a  fixed  dollar  amount,  regardless  of  your  expenses,  for  each  day  70U  meet  the  policy  conditions 

It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when: 

Any  expenses  or  services  covered  by  the  policy  are  also  covered  by  Medicare 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them  These 
mtlude: 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

lor  People  with  Medicare,  available  ft-om  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

ISif'r^'  disclosure  statement  for  policies  that  provide  benefits  upon  both  an  expense-incurred  and  fixed  indemnity 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-THIS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFFTS 

This  Is  Not  Medicare  Supplement  Insurance 

This  insurance  pays  limited  reimbursement  for  expenses  if  you  meet  the  conditions  listed  in  the  policy  It  also 
pays  a  fixed  amount,  regardless  of  your  expenses,  if  you  meet  other  policy  conditions.  It  does  not  pay  your  Medicare 
deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when: 

•  Any  expenses  or  services  covered  by  the  policy  are  also  covered  by  Medicare;  or 

•  It  pays  the  fixed  dollar  amount  stated  in  the  policy  and  Medicare  covers  the  same  event 
Medicare  generally  pays  for  most  or  all  of  these  expenses. 

inclUS'''"^  ^^^^  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 

•  Hospitalization 

•  Physician  services 

•  Hospice  care 

•  Other  approved  items  &  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

tor  People  with  Medicare,  available  ft-om  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

(Original  disclosure  statement  for  other  health  insurance  policies  not  specifically  identified  in  the  preceding  statements.) 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-THIS  INSURANCE  DUPLICATES  SOME  MEDICARE  BENEFITS 

This  Is  Not  Medicare  Supplement  Insurance 

M«wT?iLH"'7^fM   P'°''''^-^'  "'"'*^'^  ^.^"^^*'  '^  y°"  ™^«*  ^^«  conditions  listed  in  the  policy.   It  does  not  pay  your 
Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when  it  pays: 

•  The  benefits  stated  in  the  policy  and  coverage  for  the  same  event  is  provided  by  Medicare 
Medicare  generally  pays  for  most  or  all  of  these  expenses. 

inckdl'!'''"^  ^^^'  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 

•  Hospitalization 

•  Physician  services 

•  Hospice 


Alternative 


Federal  Register/ Vol.  63^  No.  233 /Friday,  December  4,  1998 /Notices 


67119 


them.  These 


them.  These 


ot  pay  your 


them.  These 


•  Other  approved  items  and  services 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  heaUh  insurance  poHcies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 
^  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 
counseling  program. 

(jAltemative  disclosure  statement  for  policies  that  provide  benefits  for  expenses  incurred  for  an  accidental  injury  only.) 
I  IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— TfflS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

1      Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  from  this  policy. 

I  This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or  medical  expenses  that 
ijesult  from  accidental  injury.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for 
Medicare  Supplement  insurance. 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

•  Physician  services 

•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance. 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 
•^  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 
counseling  program. 

[Alternative  disclosure  statement  for  policies  that  provide  benefits  for  specified  limited  services.) 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— TfflS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  under  this  policy. 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  far  expenses  relating  to  the  specific 
services  listed  in  the  policy.  It  does  not  pay  your  Medicare  deductibles  or  coinsyrance  and  is  not  a  substitute  for 
Medicare  Supplement  insurance. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

i      •  Physician  services 

•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance. 

I I  Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 
4^  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 
[Alternative  disclosure  statement  for  policies  that  reimburse  expenses  incurred  for  specified  diseases  or  other  specified 
impairments.  This  includes  expense-incurred  cancer,  specified  disease  and  other  types  of  health  insurance  policies  that 
limit  reimbursement  to  named  medical  conditions.] 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— TfflS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  &t)m  this  policy.  Medicare 
generally  pays  for  most  or  all  of  these  expenses. 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or  medical  expenses  only 
when  you  are  treated  for  one  of  the  specific  diseases  or  health  conditions  listed  in  the  policy.  It  does  not  pay  your 
Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of ^  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

•  Physician  services 

•  Hospice 
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•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance. 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

[Alternative  disclosure  statement  for  policies  that  pay  fixed  dollar  amounts  for  specified  diseases  or  other  specified 
impairments.  This  includes  cancer,  specified  disease,  and  other  health  insurance  policies  that  pay  a  scheduled  benefit 
or  specific  payment  based  on  diagnosis  of  the  conditions  named  in  the  policy.] 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-THIS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  from  this  policy 

This  insurance  pays  a  fixed  amount,  regardless  of  your  expenses,  if  you  meet  the  policy  conditions,  for  one  of 

the  specific  diseases  or  health  conditions  named  in  the  policy.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance 

and  is  not  a  substitute  for  Medicare  Supplement  insurance. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them    These 
include: 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance.  .  <=.  j  j 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  from  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

[Alternative  disclosure  statement  for  indemnity  policies  and  other  policies  that  pay  a  fixed  dollar  amount  per  day 
excluding  long-term  care  policies.]  . 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-THIS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  from  this  policy 

This  insurance  pays  a  fixed  dollar  amount,  regardless  of  your  expenses,  for  each  day  you  meet  the  policy  conditions. 

It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 
Medicare  generally  pays  for  most  or  all  of  these  expenses. 

incl!!£^''^^^  ^^^^  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance.  ^  "iiuci 

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

tor  People  with  Medicare,  available  from  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program.  uicuii^o 

basisT^^'''^  disclosure  statement  for  policies  that  provide  benefits  upon  both  an  expense-incurred  and  fixed  indemnity 

IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE-THIS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 

Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  from  this  policy 

This  msurance  pays  limited  reimbursement  for  expenses  if  you  meet  the  conditions  listed  in  the  policy.  It  also 

H^nf ^Ki        """^        •  ^^^^T  °^  yo^^e^Penses,  if  you  meet  other  policy  conditions.  It  does  not  pay  your  Medicare 

deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insurance. 
Medicare  generally  pays  for  most  or  all  of  these  expenses. 

incl!l!?ef  """^  ^^^^  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
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•  Hospitalization 

•  Physician  services 

•  Hospice  care 

•  Other  approved  items  &  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance.  

Before  You  Buy  This  Insurance 

•  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

•  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  fi-om  the  insurance  company. 

•  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or  state  senior  insurance 

counseling  program. 

(Alternative  disclosure  statement  for  other  health  insurance  policies  not  specifically  identified  in  the  preceding  statements.] 
IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE— TfflS  IS  NOT  MEDICARE  SUPPLEMENT  INSURANCE 


not  pay  your 


Some  health  care  services  paid  for  by  Medicare  may  also  trigger  the  payment  of  benefits  from  this  policy. 

This  insurance  provides  limited  benefits  if  you  meet  the  conditions  listed  in  the  policy.  It  does 
Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement  insijrance. 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason  you  need  them.  These 
include: 

•  Hospitalization 

•  Physician  services 

•  Hospice 

•  Other  approved  items  and  services 

This  policy  must  pay  benefits  without  regard  to  other  health  benefit  coverage  to  which  you  may  be  entitled  under 
Medicare  or  other  insurance. 


• 
• 


Before  You  Buy  This  Insurance 

Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide  to  Health  Insurance 

for  People  with  Medicare,  available  fi^m  the  insurance  company. 
For  help  in  understanding  your  health  insurance,  contact  yoiu-  state  insurance  department  or  state  senior  insurance 

counseling  program. 
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Legislative  History  (All  References  Are  to  the  Proceedings  of  the  NAJC). 


Proc.  II  22,  26.  588,  591.  593,  595-603  (adopted). 

Proc.  I  47.  51.  420,  422,  424,  446-447,  470-481  (amended  and  reprinted). 

Proc.  I  9,  20-21,  629-630,  652-654.  668-677  (amended  and  reprinted). 

Proc.  II  5,  13,  568,  601,  604,  615-624  (amended  and  reprinted). 

Proc.  I  14,  813-814,  836.4-836.26  (amended  at  special  plenary  session  September  1988). 

Proc.  I  9,  25,  703,  753-754,  757-760  (appendices  amended  at  regular  plenary  session). 

Proc.  I  6,  27-28,  477,  574-576,  580-599  (amended  and  reprinted). 

Proc.  II  7,  16,  599,  656,  657  (adopted  reporting  form). 

Proc.  I  12,  16-75,  1084-1085  (amended  at  special  plenary  session  in  July  1991). 

Proc.  1st  Quarter  7, 12,  501,  575,  586,  592-615  (amended  and  most  of  model  reprinted). 

Proc.  4th  Quarter  11,  33,  889,  892  (amended). 

Proc.  1st  Quarter  (amended). 


(FR  Doc.  98-32103  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  412IM>1-C 

i! 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  National 
Heart,  Lung,  and  Blood  Institute 

Submission  for  OMB  Review; 
Comment  Request;  Jacicson  Heart 
Study  Participant  Recruitment  Survey 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 


information  collection  listed  below. 
This  proposed  information  was 
previously  published  in  the  Federal 
Register  on  August  11, 1998,  pages 
42864-42865  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 


PROPOSED  COLLECTION:  Title:  Jackson 
Heart  Study  Participant  Recruitment 
Survey,  Type  of  Information  Collection 
Request:  NEW.  Need  and  Use  of 
Information  Collection:  This  survey  will 
be  used  as  a  planning  tool  for  the 
upcoming  NHLBI-sponsored  Jackson 
Heart  Study.  Participation  and  retention 
of  African- Americans  in  observational 
epidemiologic  studies  has  been  much 
lower  than  for  white  populations. 
Experience  v«th  recruitment  and 
retention  of  African- Americans  in 
Jackson,  Mississippi,  is  derived  from  the 
ongoing  ARIC  (Atherosclerosis  Risk  In 
Communities)  study.  Initial  response 
was  very  low,  with  a  47  percent 
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enrollment  rate,  and  a  70  percent 
retention  rate.  The  puipose  of  the 
proposed  survey  in  this  announcement, 
is  to  examine  facilitators  and  barriers  to 
long-term  participation  in  observational 
studies  by  African-Americans.  The 
findings  will  be  incorporated  with  the 
input  of  the  African- American 


community,  into  the  recruitment  and 
retention  plan  of  the  Jackson  Heart 
Study.  Frequency  of  Response:  One- 
Time.  Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Adults  ages  35-84.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  580;  Estimated  Number 


of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
.4069;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  236.  There  are 
no  Capital  costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Estimate  of  Hour  Burden 

Type  of  response 

Number  of  re- 
spondents 

Frequency  of 
response 

Average  time 
per  response 

Annual  hour 
burden 

Short  Version 

120 
50 
50 

300 
60 

.0668 
.2839 
.2839 
.3674 
1.5000 

8 

1^ 

ARIC  Participants  

ARIC  Drops  Outs 

14 

110 

90 

Jackson  Community  

In-Depth  Interview  

Total 

580 

236 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMME^frS  TO  0MB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Dr. 
Charles  R.  MacKay,  NIH  Project 
Clearance  Officer.  6701  Rockledge 
Drive.  MSC  7730,  Rockville,  MD  20892- 
7730,  or  call  non-toll-free  number  (301) 
435-0978  or  E-mail  your  request, 
including  your  address  to: 
MacKayC@odrockml.od.nih.gov. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 


best  assured  of  having  their  full  effect  if 
received  by  January  4,  1999. 
Dated:  November  23, 1998. 

Donald  P.  Christoferson, 

Executive  Officer,  National  Heart,  Lung,  and 

Blood  Institute. 

|FR  Doc.  98-32319  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


A  Display  Technique  for  Identifying 
LINE-1  Insertion  Site  Polymorphisms 

G  Swergold,  F  Sheen  (FDA) 

DHHS  Reference  No.  E-285-97/1  filed 

29  Sept  98  (claiming  priority  of  U.S. 

Provisional  60/060,353  filed  29 

Sept  97) 
Licensing  Contact:  Charles  Maynard, 

301/496-7735  ext.  243 
The  invention  is  a  novel  method  to 
detect  frequent  insertion  site 
polymorphisms  in  the  human  genome. 
Much  of  the  repetitive  DNA  of 
mammalian  genomes  consists  of  long 
interspersed  sequences  or  elements 
(LINES).  Typical  mammalian  genomes 
contain  over  20,000  copies  of  one  of 
these  LINES  called  LINE-1.  These 
sequences  actually  create  new  copies  of 
themselves  in  new  places  in  the 
genome,  and  contribute  to  the  variation 
in  DNA  between  individuals.  The 
present  invention  is  a  powerful  new 
method  for  the  detection  of  LINE-1 
insertion  sites.  This  method  allows  the 
analysis  of  the  DNA  from  an  individual, 
yielding  DNA  fingerprint  information  as 
well  as  information  useful  for  the 
understanding  of  genetic  variation  in  a 
population. 

Mice  With  A  Fluorescent  Marker  For 
Interieukin-2  Gene  Activation 

H  Gu.  M  Naramura,  R  Hu  (NLAID) 
DHHS  Reference  No.  E-279-98/0 
Licensing  Contact:  Jaconda  Wagner, 
301/496-7735  ext.  284 
A  complex  scheme  of  events  unfolds 
during  an  immune  response  and 
involves  a  variety  of  cell  types  and 
soluble  factors.  New  tools  are  constantly 
needed  to  assess  this  scheme  of  events 
and  help  tease  apart  the  roles  of 
accessory,  helper  and  effector  cells.  A 
mutant  mouse  strain  has  been 
developed,  and  it  was  generated  by 
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variation  in  a 


replacing  the  interleukin-2  (IL-2)  gene 
with  a  cDNA  encoding  the  green 
fluorescent  protein  (GFP)  from  A. 
victoria.  This  unique  modification 
should  allow  researchers  to  better 
monitor  the  early  stages  of  T  cell 
activation  because  IL-2  is  one  of  a  few 
cytokines  that  naive  resting  T  cells  can 
produce  during  primary  T  cell  antigen 
receptor  (TCR)  stimulation.  An 
additional  benefit  of  using  IL-2  is  that 
IL-2  production,  unlike  cytokines  such 
as  interferon-gamma  and  interleukin- 
four,  is  restricted  to  activated  T  cells. 
This  would  therefore  increase  the 
specificity  of  this  model,  and  it  should 
decrease  the  extensive  manipulation  of 
cells  that  is  currently  necessary  and 
minimize  invasive  protocols.  This 
invention  could  be  used  as  a  screening 
assay  for  substances  of  immune 
modulators  by  manufacturers  of  a 
variety  of  products.  It  could  provide  a 
valuable  research  tool  for  the  discovery 
genes  and  their  products  that  induce  the 
production  of  IL-2.  Additionally, 
various  T  cell  clones  derived  from  these 
mice  can  be  used  as  the  sensitive  tool 
to  screen  even  trace  amounts  of 
pathogens,  such  as  bacteria,  in  food. 

Inhibitors  Of  Fonnation  Of 
Transmissible  Spongifonn 
Encephalopathy-Associated  Prion 
Protein  By  Porphyrins  And 
Phthalocyanines 

W  Caughey,  L  Raymond,  MHoriuchi,  B 
Causey  (NIAID)  Serial  No.  60/ 
096,148,  filed  11  Aug  98 
Licensing  Contact:  George  Keller,  301/ 
496-7735  ext.  246 
The  current  invention  provides  for 
certain  tetrapyrroles  that  specifically 
inhibit  the  conversion  of  protease- 
sensitive  prion  protein  (PrP-sen)  to  the 
abnormal  protease-resistant  form  (PrP- 
res)  without  apparent  cytotoxic  effects. 
These  compounds  represent  a  new  class 
of  inhibitors  of  PrP-res  formation  that 
are  a  source  of  therapeutic  agents  for 
transmissible  spongiform 
encephalopathies  or  prion  diseases.  For 
more  information,  see  Caughey,  W.  et  al. 
(1998)  Inhibition  of  Protease-Resistant 
Prion  Formation  by  Porphyrins  and 
Phthalocyanines,  Proc.  Natl.  Acad.  Sci. 
USA  95, 12117-12122. 

Use  Of  Constitutive  Transport  Elements 
To  Control  The  Host  Range  Of 
Retroviral  Vectors 

AL  Ferris,  SH  Hughes  (NCI)  Serial  No. 

60/094,535  filed  29  Jul  98 
Licensing  Contact:  Richard  Rodriguez, 
301/496-7056  ext.  287 
The  major  host  range  determinant  for 
retroviruses  and  for  retroviral  vectors  is 
the  envelope  glycoprotein.  However 


there  is  a  second  element,  the 
constitutive  transport  element,  or  CTE, 
that  also  plays  an  important  role  in 
determining  host  range.  In  order  to 
replicate,  retroviruses  must  transport 
both  spliced  and  unspliced  RNAs  from 
the  nucleus  to  the  cytoplasm.  For 
simple  retroviruses,  transport  of  the 
unspliced  RNA  requires  an  interaction 
between  the  CTE — which  is  small 
element  in  the  viral  RNA — and  host 
factors.  The  CTE  of  avian  sarcome/ 
leukosis  viruses  (ASLV)  does  not 
function  in  mammalian  cells.  As  a 
consequence  ASLV,  and  vectors  derived 
from  ASLV,  will  not  replicate  in 
mammalian  cells  even  if  the  host/virus 
system  is  modified  so  that  the  entry  of 
the  ASLV  into  mammalian  cells  is 
efficient.  This  invention  demonstrates 
how  this  barrier  to  viral  replication  is 
overcome  by  introducing  sequences 
from  an  amphotropic  murine  leukemia 
virus  (MLV)  into  a  modified  ASLV 
vector.  The  resulting  vector  can 
replicate  in  mammalian  cells  if  the  host 
cell/vector  system  is  designed  to 
provide  compatibility  between  the 
envelope  of  the  virus  and  the  receptor 
on  the  host  cell.  The  resulting  ASLV 
vector  should  be  useful  for  experimental 
applications  both  in  cultured  cells  and 
in  animal  models.  In  addition  to  being 
able  to  extend  the  host  range  of 
retroviruses  by  modifying  their  CTEs,  it 
is  also  possible  to  restrict  their  host 
range.  A  modified  MLV  virus  that 
replicates  only  in  avian  cells,  not  in 
mammalian  cells  has  been  developed. 
This  virus  can  be  used  to  develop  a  new 
generation  of  safer  MLV-based  vectors. 
Therefore,  this  invention  provides  the 
advantages  of  being  able  to  restrict  or 
extend  the  ability  of  retroviral  vectors  to 
replicate  in  defined  hosts  by 
manipulating  their  CTEs.  This  will  be 
useful  in  the  development  of  a  new 
generation  of  retroviral  vectors  that  are 
both  safer  and  more  useful  than  those 
currently  available. 

Cloned  Genomes  Of  Infectious  Hepatitis 
C  Virus  And  Uses  Thereof 

M  Yanagi,  J  Bukh,  S  Emerson,  R  Purcell 
(NIAID)  Serial  No.  09/014,416,  filed 
27  Jan  98 
Licensing  Contact:  George  Keller,  301/ 
496-7735  ext.  246 
The  current  invention  provides 
nucleic  acid  sequences  comprising  the 
genomes  of  infectious  hepatitis  C 
viruses  (HCV)  of  genotype  la  and  lb.  It 
covers  the  use  of  these  sequences,  and 
polypeptides  encoded  by  all  or  part  of 
sequences,  in  the  development  of 
vaccines  and  diagnostic  assays  for  HCV 
and  the  development  of  screening 
assays  for  the  identification  of  antiviral 


agents  for  HCV.  Additional  information 
can  be  found  in  Yanagi  et  al.,  (1997) 
Proc,  Natl.  Acad.  Sci..  USA  94.  8738- 
8743  and  Yanagi  et  al.,  (1998)  Virology 
244, 151-172. 

Chemoldne  Variants  And  Methods  Of 
Use 

T  Oravecz,  MA  Norcross  (FDA)  Serial 

No.  60/067,033  filed  01  Dec  97 
Licensing  Contact:  Carol  Salata,  301/ 
496-7735  ext.  216 
This  invention  relates  to  a  nucleotide 
and  amino  acid  sequence  of  truncated 
RANTES  (3-68)  which  is  different  from 
the  wild  type  RANTES  in  two  amino 
acid  positions.  CD26  is  a  leukocyte 
activation  marker  that  possesses 
dipt^tidyl  peptidase  IV  (DPPIV)  activity 
but  whose  natural  substrates  and 
immunological  functions  had  not  been 
previously  defined.  Several  chemokines, 
including  RANTES  (regulated  on 
activation,  normal  T  expressed  and 
secreted)  are  provided,  which  are 
substrates  for  human  CD26.  RANTES 
(3-68)  retains  the  ability  to  stimulate 
CCR5  receptors  and  to  inhibit  the 
cytopathic  effects  of  HIV-l.  The 
invention  provides  methods  for 
identifying  compounds  that  affect 
DDPIV-mediated  chemokine  cleavage, 
methods  for  inhibiting  HIV  infection 
and  treating  individuals  having  or  at 
risk  of  having  HIV  infection,  methods 
for  diagnosis  and/or  prognosis  of 
individuals  having  a  chemokine- 
associated  disorder  and  methods  for 
accelerating  wound  healing  and 
angiogenesis,  all  based  on  the  discovery 
of  DPPIV-mediated  cleavage  of 
chemokines. 

* 

Infectious  Papillomavinis  Pseudoviral 
Particles 

DR  Lowy.  JT  Schiller,  RB  Roden  (NCI) 
DHHS  Reference  No.  E-032-96/1;  PCT/ 

US97/12115  filed  14  Jul  97.  with 

priority  to  17  Jul  96 
Licensing  Contact:  Robert  Benson,  301/ 

496-7056  ext.  267 
This  invention  describes  pseudoviral 
particles  of  papillomavirus  capsids 
encapsidating  DNA  useful  for  gene 
therapy  and  as  vaccines.  The 
pseudoviral  particles  are  made  by  co- 
expressing  the  papillomavirus  Ll,  L2 
and  E2  genes  in  a  cell  line  along  with 
a  vector  comprising  the  useful  DNA  and 
DNA  containing  E2  protein  binding  sites 
(E2BS).  It  is  the  discovery  of  the 
inventors  that  the  presence  of  the  E2BS 
containing  DNA  results  in  the 
encapsidation  of  the  DNA.  The 
encapsidated  DNA  can  be  a  gene  to 
replace  a  defective  gene,  or  can  encode 
an  antigen,  for  gene  therapy  or 
immunization  respectively.  Since 
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papillomaviruses  selectively  multiply  in 
epithelial  cells,  the  capsids  may  be 
particularly  usehal  for  mucosal  vaccines, 
and  for  delivering  genes  to  epithelial 
tissues.  The  existence  of  many  non- 
crossreacting  serotypes  of  human 
papillomaviruses  can  be  taken 
advantage  of  to  eliminate  the  problem  of 
immune  rejection  of  a  pseudoviral 
particle.  Tbe  same  gene  or  antigen 
encoding  DNA  can  be  incorporated  in 
pseudoviral  particles  of  different 
serotypes  for  multiple  dosing.  The 
inventors  have  demonstrated  delivery  of 
the  neomycin  resistance  gene  to 
mammalian  cells  with  a  BPV  capsid 
encapsidating  a  vector  consisting  of  the 
neomycin  gene  under  control  of  a 
mammalian  promoter  and  DNA 
containing  E2  binding  sites.  Claimed  are 
the  pseudoviral  particles,  methods  of 
making  them,  and  methods  of  using 
them. 

Method  of  Inhibiting  The  Activity  of  an 
Intracellular  Constituent 

MJ  MuUigan-Kehoe  (NCI) 

U.S.  Patent  5,702,892  issued  30  Dec  97; 

Serial  No.  08/897.040  filed  18  Jul 

97;  Serial  No.  09/096,889  filed  12 

Jim  98 
Licensing  Contract:  Marlene  Shinn,  301/ 

496-7056  ext.  285 
Two  combinatorial  libraries  of 
binding  proteins  have  been  engineered. 
The  libraries  were  designed  to 
genetically  shuffle  oligonucleotide 
motifs  within  the  framework  of  the 
immunoglobulin  heavy  chain  gene  by 
random  mutation  of  either  the  CDRI  or 
CDRIII  hypervariable  regions.  The  Fd 
fragment  of  the  heavy  chain  gene  was 
then  reconstructed  such  that  it 
contained  the  randomized 
oligonucleotides  in  the  hypervariable 
region,  resulting  in  a  collection  of 
highly  diverse  sequences.  The  libraries 
of  heavy  chain  proteins  encoded  by  the 
array  of  mutated  gene  sequences 
potentially  have  all  of  the  binding 
characteristics  of  an  immunoglobulin 
while  requiring  only  the  heavy  chain  Fd 
protein. 

The  re-engineered  heavy  chain  gene 
sequences  were  ligated  into  a  M13- 
derived  bacteriophage  vector  that 
permits  expression  of  the  binding 
proteins  as  fusion  proteins  with  viral 
protein  8,  which  is  expressed  on  the 
phage  surface. 

The  claims  of  the  patent  application 
provide  methods  to  screen  the  libraries, 
to  identify  the  binding  protein  to  a 
specific  antigen  and  the  gene  for  that 
specific  protein,  and  to  re-engineer  the 
gene  for  intracellular  expression  in  a 
eukaryotic  cell.  Inducible  intracellular 
inactivation  of  glucose-6-phosphate 
dehydrogenase  (G6PDH)  has  been 


demonstrated  by  in  vivo  expression  of  a 
gene  construct  encoding  a  binding 
protein  selected  from  one  of  the  libraries 
and  specific  for  G6PDH.  Removal  of 
induction  restored  the  enzyme  activity. 
The  libraries  of  binding  proteins,  the 
screening  methods,  and  the  methods  of 
inhibiting  intracellular  components 
claimed  in  the  patent  application 
provide  powerful  potential  tools  for 
cellular  and  molecular  biology  by 
affording  the  capability  of  binding/ 
inactivating  any  protein  of  choice. 

Amino  Acid  Sequencing  Peptides  and 
Methods  for  Their  Use 

DC  Parmelee,  S  Sechi  (NCI) 

U.S.  Patent  5,589,397  issued  31  Dec  96; 

Serial  No.  08/739,819  filed  30  Oct     • 

96 
Licensing  Contract:  Manja  Blazer,  301/ 

496-7056  ext.  224 
The  present  invention  provides  a 
novel  internal  standard  for  amino  acid 
sequencing  which  consist  of  a  peptide 
containing  at  least  two  different 
unnatural  amino  acid  residues,  such  as 
ornithine,  norvaline,  norleucine  and  a- 
aminobutyric  acid.  The  PTH-derivatives 
of  these  have  retention  times  distinct 
from  those  of  natural  amino  acids.  This 
peptide  can  be  sequenced 
simultaneously  with  an  unknown 
peptide  or  protein  without  interfering 
with  the  analysis.  Simultaneous 
sequencing  of  this  standard  provides 
information  which  allows  for  the 
determination  of  repetitive  yields,  lags, 
N-terminal  blockage  and  discrimination 
between  blank  cycles  caused  by  missed 
injection  and  blank  cycles  caused  by 
faulty  delivery  of  chemicals  during  the 
sequencing  reactions. 

Dated:  November  30, 1998. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
[FR  Doc.  98-32318  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 


as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Neurological  Disorders  and 
Stroke  Special  Emphasis  Panel. 

Date:  December  3, 1998. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  NIH/NINDS,  Federal  Building. 
Room  9C10,  7550  Wisconsin  Avenue, 
Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Philhp  F.  Wiethom. 
Scientific  Review  Administrator. 
Scientific  Review  Branch.  Division  of 
Extramural  Activities,  NINDS.  National 
Institutes  of  Health.  PHS.  DHHS. 
Federal  Building,  Room  9C10,  7550 
Wisconsin  Avenue,  Bethesda,  MD 
20892.  301-496-9223. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  November  30, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  98-32312  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  NIAAA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 


with  the  provi 
552b(c)(6).  Tit 
for  the  review, 
evaluation  of  i 
programs  and 
National  Instit 
Alcoholism,  ir 
personnel  qua 
performance,  t 
individual  inv 
of  which  woul 
unwarranted  i 
privacy. 

Name  of  Coi 
Scientific  Cou: 
Date:  Januar 
Open:  8:00  J 
Agenda:  To 
details. 

Place:  Natio 

9000  Rockvilh 

Conference  Ro 

20892. 

Cyosed;  8:15 

Agenda:  To 

neurochemisti 

neuroendocrir 

Place:  Natio 

9000  Rockvilh 

Conference  Ro 

20892. 

Contact  Pen 
Acting  Deputy 
Intramural  Cli: 
Research,  Nati 
Abuse  and  Ale 
Pike,  Room  IB 
2088,  Bethesdi 
402-1227. 

(Catalogue  of  Fe 
Program  Nos.  93 
Career  Developr 
and  Clinicians; ! 
Research  Servio 
Training:  93.273 
93.891,  Alcohol 
National  InstituI 

Dated:  Novem 
LaVeme  Y.  Strii 
Committee  Mam 
[FRDoc.  98-323 

BILUNG  CODE  4140 


DEPARTMEN1 
HUMAN  SERV 

National  Instil 

National  Instit 
Digestive  and 
of  Closed  Mee 

Pursuant  to 
Federal  Advisi 
amended  (5  U. 
is  hereby  givei 
meetings. 

The  meeting 
public  in  acco: 
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c  Assistance 

Research 

iers;  93.854, 

le 

utes  of  Health, 


sd  to  the 

n  accordance 


with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of 
Scientific  Counselors,  NIAAA. 

Uate:  January  8,  1999. 

Open:  8:00  AM  to  8:15  AM. 

Agenda:  To  discuss  administrative 
details. 

Place:  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  3lC, 
Conference  Room  6,  Bethesda,  MD 
20892. 

Closed:  8:15  AM  to  3:10  PM. 

Agenda:  To  review  and  evaluate  the 
neurochemistry  and 
neuroendocrinology  section. 

Place:  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  3lC, 
Conference  Room  6,  Bethesda,  MD 
20892. 

Contact  Person:  Benedict  J.  Latteri, 
Acting  Deputy  Director,  Division  of 
Intramural  Clinical  and  Biological 
Research,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  9000  Rockville 
Pike,  Room  1B58,  Building  31— MSC 
2088,  Bethesda,  MD  20892-2088,  301- 
402-1227. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  November  30, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32313  Filed  12-3-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Emphasis 
Panel.  ZDKl  GRB-7  (J2). 

Date:  January  3-5,  1999. 

Time:  January  3, 1999,  7:30  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotel  Portland,  1401 
S.W.  Front  Avenue,  Portland,  OR  97201. 

Contact  Person:  Lakshmanan 
Sankaran,  PhD,  Scientific  Review 
Administrator,  Review  Branch,  DEA, 
NIDDK,  Natcher  Building,  Room  6AS- 
37,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6600,  (301)  594- 
7799. 

Name  of  Committee:  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Emphasis 
Panel.  ZDKl  GRB-C  Jl(P). 

Date:  January  4-6,  1999. 

Time:  January  4, 1999.  7:30  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Airport  Plaza  Hotel,  1981 
Terminal  Way,  Reno,  NV  89502. 

Contact  Person:  Dan  E.  Matsumoto. 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Natcher 
Building,  Room  6AS-37B,  National 
Institutes  of  Health,  Bethesda,  MD 
20892-6600,  (301)  594-8894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  30, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-32314  Filed  12-3-98;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nat  Inst  of  Diabetes  and  Digestive  and 
Kidney  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Emphasis 
Panel  ZDKl  GRB-7  (J4). 

Dorte:  December  17,  1998. 

Time:  3:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building  45,  Room 
6AS  25F,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Lakshmanan 
Sankaran,  PHD,  Scientific  Review 
Administrator,  Review  Branch,  DEA, 
NIDDK.  Natcher  Building,  Room  6AS- 
37,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594- 
7799. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.B4J3,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  30, 1998. 
LaVepie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-32315  Filed  12-3-98;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Fsderal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  on  Drug  Abuse  Special 
Emphasis  Panel  Develop  Prevention 
Research  Dissemination. 

Date:  December  15,  1998. 

Time:  9:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review.  National  Institute  on 
Drug  Abuse,  National  Institutes  of 
Health,  DHHS,  5600  Fishers  Lane,  10- 
42,  Rockville,  MD  20857,  (301)  443- 
1644. 

Name  of  Committee:  National 
Institute  on  Drug  Abuse  Special 
Emphasis  Panel  Measurement  Modules 
for  Prevention  Interventions. 

Date:  December  15,  1998. 

Time:  1:30  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on 
Drug  Abuse,  National  Institutes  of 
Health,  DHHS,  5600  Fishers  Lane,  10- 
42,  Rockville,  MD  20857,  (301)  443- 
1644. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  November  30,  1998. 
La  Verne  Y.  Stringfieid. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32316  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel. 

Date:  December  14,  1998. 

Time:  8:30  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate 
contract  proposals. 

Place:  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Rommy  L. 
Broadwater,  PHD,  Chief,  Grants  Review 
Branch,  NIAMS,  NIH,  45  Center  Drive, 
Rm.  5AS25U,  Bethesda,  MD  20892, 
301-594-4952. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS). 

Dated:  November  30,  1998. 
LaVerne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-32317  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 


opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Drug  and  Alcohol 
Services  Information  System  (DASIS) 
(OMB  No.  0930-0106)— Revision— The 
DASIS  consists  of  three  related  data 
systems:  the  National  Master  Facility 
Inventory  (NMFI),  the  Uniform  Facility 
Data  Set  (UFDS),  and  the  Treatment 
Episode  Data  Set  (TEDS).  The  NMFI 
includes  all  known  substance  abuse 
treatment  facilities,  and  those  substance 
abuse  prevention  facilities  identified  by 
State  agencies.  The  UFDS  is  an  annual 
survey  of  all  facilities  listed  in  the 
NMFI.  The  TEDS  is  a  compilation  of 
client-level  admission  data  submitted  by 
States  on  clients  treated  in  facilities  that 
receive  State  funds.  Together,  they 
provide  information  on  the  location, 
scope  and  characteristics  of  all  known 
drug  and  alcohol  treatment  and 
prevention  facilities  in  the  United 
States,  and  the  characteristics  of  clients 
receiving  services.  This  information  is 
needed  to  assess  the  nature  and  extent 
of  these  resources,  to  identify  gaps  in 
services,  and  to  provide  a  database  for 
treatment  referrals. 

A  request  for  short-term  (two  year) 
OMB  approval  of  DASIS  activities  is 
being  prepared  which  will  cover  the 
ongoing  and  annual  data  collection 
activities  described  above  as  well  as 
one-time  data  collections  associated 
with  a  redesign  of  the  UFDS  survey. 

The  request  for  OMB  approval  will 
include  the  following  changes  in  the 
ongoing  DASIS  activities: 

TEDS:  Voluntary  reporting  of 
discharge  data  will  be  added  to  the 
current  reporting  of  admission  data  for 
those  States  that  are  able  to  provide 
linked  admission  and  discharge  records. 
The  discharge  data  set  will  include  the 


following  clier 
Client  ID;  Co-d 
Services  at  dis( 
contact;  Date  o 
for  discharge,  t 
discontinuanci 
NMFI:  The  f< 
update  inform; 
NMFI  have  bee 
available  on  th 
DASIS  home  p 
of  the  update  f 
following  new 
services  (to  be 
services,  FDA  I 
Director's  nam 
facility  FAX  ni 


^  States  forwar 
electronically. 
2  Two  pretests 
'Ttiis  includes 


Send  comme 
SAMHSA  Rep< 
Room  16-105, 
Fishers  Lane,  I 
Written  comm( 
within  60  days 

Dated:  Noveml 
Richard  Kopand 

Executive  Officei 
[FR  Doc.  98-323 

BILLING  CODE  41(2 


DEPARTMEN1 
URBAN  DEVEI 

[Docket  No.  FR- 

Federal  Propei 
to  Assist  the  f- 

aqency:  Office 
Secretary  for  C 
Development,  i 
ACTION:  Notice 

summary:  This 
unutilized,  unc 
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following  client-level  data:  Provider  ID; 
Client  ID;  Co-dependent/Collateral  flag; 
Services  at  discharge;  Date  of  last 
contact;  Date  of  discharge;  and  Reason 
for  discharge,  transfer,  or 
discontinuance  of  treatment. 

NMFI:  The  forms  used  by  States  to 
update  information  on  facilities  in  the 
NMFI  have  been  automated  and  will  be 
available  on  the  Internet  through  the 
DASIS  home  page.  The  on-line  version 
of  the  update  forms  will  include  the 
following  new  items:  Detoxification 
services  (to  be  added  to  the  checklist  of 
services,  FDA  (Methadone)  ID,  EIN, 
Director's  name  and  phone  number,  and 
facility  FAX  number. 


UFDS:  The  UFDS  survey  will  be 
shortened  in  1999  so  that  resources  can 
be  redirected  to  a  major  revision  of  the 
questionnaire.  Client  counts,  services 
provided  (except  for  programs  for 
special  populations),  and  revenue  data 
will  not  be  asked.  Sample  augmentation 
activities,  which  involve  searching 
directories  and  other  sources  for 
substance  abuse  treatment  facilities  not 
included  in  the  NMFI,  will  not  be 
conducted  prior  to  the  1999  UFDS  but 
will  be  conducted  late  in  1999  in 
preparation  for  the  2000  UFDS. 

Possible  changes  to  the  2000  UFDS 
questionnaire  will  be  explored  in  1999, 
including,  for  example,  changing  the 


reference  date,  revising  questions  on 
setting,  treatment  capacity,  and  revenue, 
and  adding  questions  on  current  topics 
as  needed.  The  proposed  changes  will 
be  studied  through  small-scale  focus 
groups  and  workshops  with  data  users 
and  substance  abuse  service  providers, 
and  through  larger  scale  solicitations  of 
comments  and  suggestions  from  States 
and  pretests  of  revised  forms  with 
facilities. 

Estimated  annual  burden  for  the 
ongoing  and  one-time  activities  is  as 
follows: 


Type  ot  respondent  and  activity 


Numt)er  of  re- 
spondents 


Responses 

per  resportd- 

ent 


Hours  per  re- 
sponse 


Total  burden 
hours 


States: 

TEDS  Admission  Data  

TEDS  Discharge  Data 

NFR  Update  1  

Solicitation  of  Comments  on  UFDS  revisions 

State  Subtotal 

Fadiities: 

UFDS  Questionnaire  

Augmentation  Screening  

Pretests  of  UFDS  revisions  * 


52 
13 
56 
56 


4 

4 

128 


»6 

36 

0.08 
.5 


1,248 

312 

573 

28 


Facility  Subtotal 
Total  


56 

17,000 

5,000 

300 


2 

.08 
.75 


2.161 

3,400 
400 
225 


22,000 


4,025 


22,056 


6,186 


^  States  forward  to  SAMHSA  information  they  receive  from  fadKties  on  changes  in  facility  name,  address,  status,  etc.  This  will  now  be  done 
electronically. 
2  Two  pretests  of  100-150  facilities  each  are  proposed. 
)  This  includes  time  for  reformatting  data  received  from  facilities  and  submitting  it  to  SAMHSA.  I 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  27, 1998. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  98-32307  Filed  12-3-98;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-38] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  4, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the. 
purpose  of  announcing  that  no 
additional  properties  have  been 


determined  suitable  or  unsuitable  this 
week. 

Dated:  November  25, 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 
[FR  Doc.  98-31945  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4210-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Plan  for  the  Use  and  Distribution  of  the 
Little  River  Band  of  Ottawa  Indians 
Share  of  the  Judgment  Funds  in 
Docitet  Nos.  18-E,  58  and  364  Before 
the  Indian  Claims  Commission 

AQENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  plan  for  the  use  and  distribution  of 
the  Little  River  Band  of  Ottawa  Indians' 
share  of  the  judgment  funds  awarded  to 
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the  Ottawa  and  Chippewa  Indians  of 
Michigan  in  Docket  Nos.  18-E,  58  and 
364  is  effective  as  of  September  28, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  West,  Bureau  of  Indian  Affairs, 
Division  of  Tribal  Government  Services, 
MS-4631-MIB,  1849  C  Street,  NW, 
Washington,  D.C.  20240.  Telephone 
number:  (202)  208-2475. 
SUPPLEMENTARY  INFORMATION:  The 
Michigan  Indian  Land  Claims 
Settlement  Ad  of  December  15,  1997, 
111  Stat.  2652,  and  section  3(b)  of  the 
Indian  Tribal  Judgment  Funds  Act,  25 
U.S.C.  1403(b),  requires  that  a  plan  be 
prepared  and  submitted  to  Congress  for 
the  use  and  distribution  of  Little  River 
Band  of  Ottawa  Indians'  share  of  the 
funds  awarded  to  the  Ottawa  and 
Chippewa  Indians  of  Michigan  before 
the  Indian  Claims  Commission  in 
Docket  Nos.  18-E,  58  and  364.  The  plan 
for  the  use  and  distribution  of  the  funds 
was  submitted  to  Congress  on  June  3, 
1998,  by  letters  dated  June  2,  1998.  The 
receipt  of  the  letters  by  the  House  of 
Representatives  and  the  Senate  was 
recorded  in  the  Congressional  Record 
pubUshed  on  June  9  and  11,  1998, 
respectively.  The  plan  became  effective 
on  September  28,  1998.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

Plan 

For  the  Use  and  Distribution  of  Little 
River  Band  of  Ottawa  Indians  Judgment 
Funds,  Dockets  IB-E,  58  and  364 

Section  1.  Purpose  and  Definitions 

1.01.  Purpose.  This  80/20  Flan  has 
been  developed  as  a  result  of  the  Indian 
Claims  Commission  dockets  numbered 
18-E,  58,  and  364  and  the  passage  of 
Public  Law  105-143,  cited  as  the 
"Michigan  Indian  Land  Claims 
Settlement  Act",  which  was  passed  on 
December  15,  1997,  and  provides  for  the 
division  of  judgment  funds  of  the 
Ottawa  and  Chippewa  Indians  of 
Michigan.  Pursuant  to  this  law,  the 
Little  River  Band  of  Ottawa  Indians 
must  submit  a  plan  to  the  Secretary  of 
Interior.  The  Secretary  shall  review  the 
plan  and  discuss  any  problems  of  the 
plan  with  the  Tribe.  After  this  review, 
the  plan  shall  be  submitted  to  Congress 
prior  to  the  distribution  of  any  of  these 
funds  to  the  Tribe. 

The  80/20  Plan  was  developed  by  the 
Tribe  and  approved  by  the  Tribal 
members  to  meet  the  minimum 
standards  necessary  for  the  Secretary's 
approval.  This  plan  also  meets  all  of  the 
criteria  for  approval  of  the  Secretary  and 
Congress,  including: 

(a)  The  needs  and  desires  of  any 
groups  or  individuals  who  are  in  a 


minority  position,  but  who  are  also 
entitled  to  receive  such  funds,  have 
been  fully  ascertained  and  considered; 

(b)  The  interests  of  minors  and  other 
legally  incompetent  persons  who  are 
entitled  to  receive  any  portion  of  such 
funds  as  are  subsequently  distributed  to 
them  are  and  will  be  protected  and 
preserved;  provided,  that  such  funds 
may  be  disbursed  to  the  parents  or  legal 
guardian  of  such  minors  or  legal 
incompetents  in  such  amounts  as  may 
be  necessary  for  the  minor  or  legal 
incompetent's  health,  education, 
welfare,  or  emergencies  under  a  plan  or 
plans  approved  by  the  Secretary  and  the 
tribal  governing  body  of  the  Indian  tribe 
involved; 

(c)  Any  provision,  including 
enrollment  provisions,  of  the 
constitution,  bylaws,  rules,  and 
procedures  of  such  tribe  which  may 
affect  the  distribution  or  other  use  of 
such  funds  are  in  full  accord  with  the 
principles  of  fairness  and  equity;  and, 

(d)  A  significant  portion  of  such  funds 
shall  be  set  aside  and  programmed  to 
serve  common  tribal  needs,  educational 
requirements,  and  such  other  purposes 
as  the  circumstances  of  the  affected 
Indian  tribe  may  justify,  except  not  less 
than  20  per  centum  of  such  funds  shall 
be  so  set  aside  and  programmed  unless 
the  Secretary  determines  that  the 
particular  circumstances  of  the 
pertinent  Indian  tribe  clearly  warrant 
otherwise:  provided,  that  in  the 
development  of  such  plan  the  Secretary 
shall  survey  past  and  present  plans  of 
the  tribe  for  economic  development, 
shall  consider  long  range  benefits  which 
might  accrue  to  the  tribe  from  such 
plans,  and  shall  encourage  programming 
of  funds  for  economic  development 
purposes  where  appropriate. 

Definitions 

1.02.  80/20.  The  80/20  Tribal  Plan 
will  be  referred  in  this  document  as 
"Tribal  plan"  or  "plan". 

1.03.  Effective  Date  of  the  80/20  Tribal 
Plan.  The  effective  date  of  the  plan 
means  the  date  that  the  plan  is  approved 
by  Congress.  Unless  the  plan  is 
disapproved  by  Congress,  the  effective 
date  of  the  plan  shall  be  the  sixtieth  (60) 
day  after  formal  submittal  of  the  plan  by 
the  Secretary  to  the  Congressional 
Committees  (excluding  days  on  which 
either  the  House  of  Representatives  or 
the  Senate  is  not  in  sessiort  because  of 
an  adjournment  of  more  than  three 
calendar  days  to  a  day  certain).  In  the 
event  that  the  plan  is  disapproved  by 
either  House,  the  effective  date  shall  be 
the  date  the  enabling  legislation  for  the 
disposition  of  the  judgment  funds  is 
enacted  into  law. 


1.04.  Secretary  of  Interior.  The 
"Secretary"  as  used  in  this  plan  means 
the  Secretary  of  Interior. 

1.05.  Qualified  Tribal  member  for  one 
time  per  capita  payments.  For  purposes 
of  determining  eligibility  for  receiving  a 
per  capita  payment  under  any  Tribal 
plan  for  the  use  and  distribution  of  the 
Little  River  Band  of  Ottawa  Indians' 
share  of  the  Dockets  18-E,  58,  and  364 
Judgment  Funds,  "qualified  Tribal 
member"  shall  mean  any  individual 
who  has  applied  for  eru-ollment  before 
12:00  a.m.  (midnight),  Friday,  January 
30,  1998,  and  is  duly  enrolled  in  the 
Little  River  Band  of  Ottawa  Indians  in 
accordance  with  Article  III  of  the 
interim  Constitution  and  the  Tribal 
Ordinance  No.  #94-1018-01  or  Tribal 
Ordinance  No.  97-200-01. 

In  order  for  any  duly  enrolled  Tribal 
member  to  be  entitled  to  the  one  time 
per  capita  payment,  the  member's 
application  for  enrollment  must  be 
received  at  the  Tribal  offices  before 
12:00  a.m.  (midnight),  Friday,  January 
30,  1998.  If  an  applicant  who  timely 
files  his/her  application  is  denied 
enrollment  and  fails  to  appeal  the 
decision,  that  person  will  lose  his/her 
right  to  the  one  time  per  capita  payment 
if  he/she  reapplies  and  becomes  a  duly 
enrolled  member  at  a  later  date.  All 
persons  eligible  for  the  one  time  per 
capita  payments  must  be  living  as  of  the 
effective  date  of  this  plan.  Any  person 
who  has  received  a  distribution  from 
another  tribe  pursuant  to  Dockets  18-E, 
58,  and  364  of  the  Indian  Claims 
Commission  shall  not  be  eligible  to 
receive  the  one  time  per  capita 
payments  from  the  Little  River  Band  of 
Ottawa  Indians. 

1.06.  Minor  qualified  tribal  member 
for  one  time  per  capita  payments.  A 
minor  qualified  Tribal  member  for 
purposes  of  determining  eligibility  must 
fulfill  all  of  the  "qualified  tribal 
member"  requirements  in  Section  1.05 
and  must  be  under  the  age  of  18  years 
as  of  the  effective  date  of  this  plan. 

1.07.  Incompetent  qualified  Tribal 
member  eligible  for  one  time  per  capita 
payments.  An  incompetent  qualified 
Tribal  member  for  purposes  of 
determining  eligibihty  must  fulfill  all  of 
the  "qualified  tribal  member" 
requirements  in  Section  1.05  and  must: 
(1)  be  declared  incompetent  by  a  court 
of  competent  jurisdiction;  and,  (2)  have 
his/her  legal  guardian  inform  the  Tribal 
Registrar  in  writing  of  the  person's  legal 
incompetence  and  provide  evidence 
that  he/she  is  the  incompetent's  legal 
guardian  prior  to  the  effective  date  of 
the  plan. 

1.08.  Incarcerated  qualified  Tribal 
member  eligible  for  one  time  per  capita 
payments.  An  incarcerated  qualified 


Tribal  membc 
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Tribal  member  for  purposes  of 
determining  eligibility  for  the  one  time 
per  capita  payments  must  fulfill  all  of 
the  requirements  in  Section  1.05  and 
must:  (1)  inform  the  Tribal  Registrar  in 
writing  of  his/her  incarceration  and 
provide  evidence  that  he/she  is 
incarcerated  prior  to  the  effective  date  of 
the  plan;  and,  (2)  must  notify  the  Tribal 
Registrar  and  execute  a  Power  of 
Attorney,  prior  to  the  effective  date,  if 
he/she  wishes  to  elect  to  have  his/her 
per  capita  money  held  in  trust  until  he/ 
she  is  released  from  confinement.  The 
Tribal  Council  shall  develop 
appropriate  forms  and  procedures  to 
implement  this  Section. 

1.09.  Qualified  Tribal  Members 
Eligible  to  Vote  on  fudgment  Funds 
Proposals.  Each  member  who  is  duly 
enrolled  in  the  Little  River  Band  of 
Ottawa  Indians  by  January  14,  1998,  and 
has  attained  the  minimum  age  of  18 
years  by  January  14, 1998,  shall  be 
eligible  to  vote  in  the  election  of  the 
judgment  funds  proposals,  with  the 
exception  of  incompetent  persons  who 
will  not  be  allowed  to  vote,  nor  will  any 
person  be  allowed  to  vote  on  his/her 
behalf.  An  incarcerated  person  shall  be 
allowed  to  vote. 

Section  2.  Disbursement  of  Judgment 
Funds  Following  Effective  Date 

2.01.  The  Secretary  shall  disburse  the 
Tribe's  share  of  the  judgment  funds  not 
later  than  30  days  after  the  effective  date 
in  accordance  with  Section  105  of  the 
Michigan  Indian  Land  Claims 
Settlement  Act. 

2.02.  Notwithstanding  any  other 
provision  of  law,  the  United  States  shall 
have  no  trust  responsibility  for  the 
investment,  supervision,  administration, 
or  expenditure  of  any  portion  of  the 
judgment  funds,  including  the  per 
capita  payment  aspects  of  the  plan,  after 
such  funds  are  disbursed  to  the  Tribe. 

2.03.  Within  10  business  days  after 
receipt  of  the  Tribe's  share  of  the 
judgment  funds,  the  Tribal  Council  shall 
arrange  to  have  eighty  (80%)  percent  of 
the  judgment  funds  deposited  in  a 
segregated  account  for  the  purpose  of 
implementing  the  per  capita  payment 
aspects  of  the  plan  described  in  Section 
3.  Within  10  business  days  after  receipt 
of  the  Tribe's  share  of  the  judgment 
funds,  the  Tribal  Council  shall  arrange 
to  have  the  twenty  (20%)  percent  of  the 
judgment  funds  programmed  for  land 
acquisition  deposited  in  a  segregated 
account  for  the  purpose  of 
implementing  the  land  acquisition 
provisions  described  in  Sections  4  and 

5  of  this  plan. 


Section  3.  One  Time  Per  Capita 
Payments  to  all  Tribal  Members 

3.01.  As  compensation  to  the 
members  of  the  Little  River  Band  of 
Ottawa  Indians  for  the  delay  in 
distribution  of  the  judgment  fund  and  to 
advance  the  current  personal  health, 
safety  and  welfare  of  qualified  Tribal 
members,  eighty  (80%)  percent  of  the 
Little  River  Band  of  Ottawa  Indians' 
share  of  the  judgment  fund,  shall  be 
divided  into  equal  shares  and 
distributed  to  all  qualified  Tribal 
members,  including  minor  qualified 
members,  adult  qualified  members  who 
are  legally  incompetent,  and 
incarcerated  members. 

3.02.  How  per  capita  payment  will  be 
made.  In  order  to  fairly  compensate  all 
members  of  the  Little  River  Band  of 
Ottawa  Indians,  the  per  capita  payment 
may  be  made  in  two  payments.  The  first 
payment  will  be  based  on  the 
completion  of  two  separate  rolls,  which 
will  be  completed  within  30  days  after 
the  effective  date  of  this  plan.  One  roll 
will  list  each  duly  enrolled  qualified 
member.  The  second  roll  vdll  list  each 
applicant  who  filed  his/her  application 
by  12:00  a.m.  (midnight),  Friday, 
January  30,  1998,  whose  application  is 
still  pending.  The  number  of  persons  on 
these  two  rolls  will  be  added  together 
and  divided  into  the  total  per  capita 
amount,  which  will  equal  the  amount  of 
the  first  check  that  each  duly  enrolled 
member  will  receive.  The  balance 
remaining,  if  any,  after  all  eligible 
applications  have  been  processed  and 
the  appeals  time  has  run  shall  be 
divided  by  the  total  number  of  qualified 
tribal  members  enrolled  from  the  two 
rolls  described  above  and  distributed  to 
such  qualified  tribal  members  in  a 
second  payment.  A  more  detailed 
explanation  of  this  process  is  outhned 
in  Appendix  1. 

3.03.  (a)  In  the  event  that  a  member 
of  the  Little  River  Band  of  Ottawa 
Indians,  who  is  eligible  for  payment 
under  this  section,  should  die  after  the 
effective  date  of  this  plan  and  prior  to 
the  one  time  payment  distribution,  that 
individual's  one  time  payment  shall  be 
provided  to  the  member's  heirs  at  law. 

(b)  In  the  event  that  a  minor, 
incompetent  or  incarcerated  person 
should  die  while  his/her  money  is  in 
trust,  that  money  shall  be  distributed  to 
the  member's  heirs  at  law. 

3.04.  Establishment  of  Trust  Accounts 
for  Minor  and  Incompetent  Tribal 
Members.  In  order  to  provide  for  the 
current  and  future  safety  and  well  being 
of  qualified  Tribal  members  under  this 
section  who  are  minors  and  fulfill  the 
requirements  of  Section  1.06,  have  been 
declared  incompetent  by  a  court  of 


competent  jurisdiction  and  whose  legal 
guardian  has  fulfilled  the  requirements 
of  Section  1.07,  and  incarcerated 
individuals  who  have  fulfilled  the 
requirements  of  Section  1.08,  the  per 
capita  benefit  for  such  qualified  tribal 
members  shall  be  placed  in  a  private 
trust  account  by  the  Tribal  Council,  and: 

(a)  The  trust  shall  have  segregated 
accounts  for  each  qualified  minor, 
incompetent,  and  incarcerated, 
members  based  on  his/her  per  capita 
share,  and 

(b)  The  trust  agreement  shall 
specifically  provide  that  the  investment 
policy  to  be  followed  is  that  of 
preserving  the  trust  corpus  and  of 
obtaining  the  highest  interest  rates 
current  money  markets  can  safely 
provide.  The  trust  agreement  must 
further  provide  that  maturity  dates  of 
investments  cannot  exceed  the  period  of 
the  trust  and  that  only  the  following 
types  of  investment  shall  be  made: 
United  States  Treasury  obligations; 
Federal  agency  obligations;  repurchase/ 
resefl  agreements;  United  States 
Treasury  bills;  Bankers'  acceptance, 
provided  the  assets  of  the  issuing  bank 
exceed  $1  billion  or  the  issuing  bank 
pledges  full  collateral;  Certificates  of 
deposit,  provided  the  assets  of  the 
issuing  bank  exceed  $1  billion  or  the 
issuing  bank  pledges  full  collateral; 
Commercial  paper,  provided  it  is  rated 
prime-2  by  Moody  or  A-2  by  Standard 
and  Poor  or  is  obligation  of  a  company 
with  outstanding  unsecured  debt  rated 
AA  by  Standard  and  Poor. 

3.05.  Release  of  funds  regarding  legal 
incompetents. 

(a)  Upon  the  petition  of  the  legal 
guardian  of  the  beneficiary,  trust  assets 
shall  be  distributed  to  the  beneficiary  in 
any  ^mounts  as  the  Tribal  Court 
determines  appropriate  for  the 
beneficiary's  health,  welfare  or 
economic  security,  including  his/her 
support,  maintenance,  and  education. 

(b)  The  Tribal  Court  may  require  that 
the  petitioning  guardian  submit  receipts 
of  expenditures  made  on  behalf  of  the 
beneficiary  before  any  disbursements 
are  made,  and  shall  require  that  the 
petitioning  guardian  account  to  the 
Tribal  Court  or  trustee  for  any 
expenditures  made  from  distributions 
from  the  trust  or  trusts. 

(c)  The  Tribal  Court  may,  at  its 
discretion,  authorize  the  trustee  or 
trustees  to  establish  a  regular  monthly 
distribution  ft-om  the  trust  for  the 
beneficiary. 

3.06.  Release  of  funds  regarding 
minors. 

(a)  All  assets  accumulated  in  the  trust 
for  the  benefit  of  a  minor  qualified  tribal 
member  shall  be  distributed  at  such 
time  as  the  beneficiary  reaches  the  age 
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of  18,  upon  application  of  the 
beneficiary,  providing  sufficient 
evidence  of  eligibility,  approved  by  the 
Tribal  Council. 

(b)  Prior  to  the  time  the  beneficiary 
reaches  the  age  of  (18),  and  upon  the 
petition  of  a  parent(s),  legal  guardian(s) 
of  the  minor,  or  an  emancipated  minor, 
the  Tribal  Court  shall  make 
distributions  from  the  trusts  in  such 
amounts  as  deemed  necessary  in  the 
best  interests  of  the  minor,  for  the 
minor's  support,  health,  education,  or 
welfare  to  the  parents,  legal  guardians, 
fiduciaries,  emancipated  minor,  or  to 
persons  having  the  control  and  custody 
of  the  minor. 

(c)  The  Tribal  Court  may  require  that 
the  petitioning  parent  or  legal  guardian 
submit  receipts  of  expenditures  made 
on  behalf  of  the  minor  before  any 
disbursements  are  made,  and  shall 
require  that  the  petitioning  parent  or 
guardian  provide  an  accounting  to  the 
Tribal  Court  or  trustee  for  any 
expenditures  made  from  distributions 
from  the  trust  or  trusts. 

3.07.  Release  of  funds  to  incarcerated 
person.  Upon  the  petition  of  an 
incarcerated  person,  trust  assets  shall  be 
distributed  to  such  incarcerated  person 
during  his/her  incarceration  in  any 
amounts  as  the  Tribal  Court  determines 
appropriate  for  such  incarcerated 
person's  health,  welfare  or  economic 
security,  or  that  of  such  member's 
family,  including  support,  maintenance, 
and  education. 

3.08.  The  interest  of  each  beneficiary 
shall  be  accounted  for  separately  by  the 
trustee,  and  a  trust  account  statement 
shall  be  available  at  least  semiannually 
to  the  parent  or  legal  guardian  of  the 
beneficiary. 

3.09.  In  order  to  further  the  policies 
and  goals  underlying  the  contribution  of 
per  capita  benefits  into  trust  for  minors, 
legally  incompetent  persons,  and 
incarcerated  persons,  it  is  the  intent  of 
the  Tribal  Council  to  seek  a  private 
letter  ruling  from  the  Internal  Revenue 
Service  regarding  the  tax  treatment  of 
income  earned  on  the  trust  benefits 
concerning  the  deferred  per  capita 
payments  to  minors,  legally 
incompetent  persons,  and  incarcerated 
persons. 

3.10.  The  Little  River  Band  of  Ottawa 
Indians  shall  notify  the  member  if  any 
part  of  the  payments  are  subject  to 
Federal  income  taxation  at  such  time  as 
the  benefits  are  paid  to  the  member  from 
the  trust,  or  distributed  to  the  member 
pursuant  to  a  deferred  annual  payment 
distribution  plan  consistent  with  any 
private  letter  ruling  ft-om  the  Internal 
Revenue  Service,  and  make  any 
withholding  of  income  tax  from  and 
reporting  of  such  payments  as  may  be 


required  under  the  Internal  Revenue 
Code. 

3.11.  Except  for  the  members  for 
whom  per  capita  payments  are  being 
placed  in  trusts,  the  per  capita  payments 
for  any  qualified  tribal  member  shall  be 
mailed  to  the  last  known  address  of  the 
member  on  file  with  the  Little  River 
Band  of  Ottawa  Indians'  Tribal 
Registrar.  The  burden  of  registration 
with  the  Office  of  the  Tribal  Registrar  is 
with  the  member  to  ensure  that  the 
Tribal  Registrar  has  the  member's 
correct  and  current  address.  Per  capita 
payments  returned  to  the  Little  River 
Band  as  undeliverable  shall  be 
maintained  by  the  Little  River  Band  and 
deposited  into  an  interest-bearing 
escrow  account.  The  member  shall  have 
365  days  to  claim  the  returned  payment. 
If  the  returned  benefits  are  not  claimed 
within  that  time  period,  the  benefits 
shall  revert  back  to  the  Little  River  Band 
of  Ottawa  Indians  and  shall  be 
deposited  in  the  Reservation  Restoration 
Trust  established  in  Section  4  of  this 
Plan. 

Section  4.  Allocation  for  Land 
Acquisition 

4.01.  From  the  twenty  percent  (20%) 
of  the  Little  River  Band  of  Ottawa 
Indians'  share  of  the  judgment  funds 
reserved  for  Tribal  purposes,  the  sum  of 
$1,500,000  shall  be  allocated  for  the 
acquisition  of  land  to  increase  tribal 
land  holdings  or  to  pay  the  principal 
balance  of  loans  owing  on  properties 
owned  by  the  Tribal  government.  The 
Tribal  Council  shall  use  the  funds 
allocated  under  this  section  for  the 
acquisition  of  specific  properties  or  for 
the  purposes  identified  in  the  Tribe's 
Reservation  Restoration  Plan — Phase  I 
(adopted  February  9,  1997),  and  shall 
give  priority  to  acquisition  of  lands  for 
economic  development  purposes  or  to 
pay  the  principal  balance  and  any 
accrued  interest  on  loans  owing  on  such 
properties.  If  funds  are  available  by  May 
1,  1999,  Tribal  Council  shall  also 
purchase  the  properties  described  in 
Exhibit  2-A  of  Appendix  C  of  the 
Ludington  Pumped  Storage  Project 
Settlement  Agreement — Courts  and 
Non-FERC  Agencies,  a  copy  of  which  is 
attached  and  incorporated  herein  by 
reference.  If  the  options  described  above 
have  expired,  the  Tribal  Council  shall 
give  priority  to  the  acquisition  of  lands 
for  economic  development  purposes 
and  for  the  development  of  Tribal 
Housing  and  Community  Facilities. 
Upon  acquiring  any  land,  the  Tribal 
Council  may  sell  or  exchange  such 
lands  for  equal  value,  or  may  request 
that  the  United  States  hold  the  land  in 
trust  for  the  Little  River  Band  of  Ottawa 
Indians. 


Section  5.  Reservation  Restoration  Trust 
Fund 

5.01.  The  Tribal  Council  shall 
establish  an  irrevocable,  nonexpendable 
trust  to  be  known  as  the  "Reservation 
Restoration  Trust  Fund."  In  order  to 
promote  the  accomplishment  of  the 
goals  defined  in  the  Little  River  Band  of 
Ottawa  Indians'  Reservation  Restoration 
Plan,  the  remaining  balance  in  the  Little 
River  Band  of  Ottawa  Indians'  share  of 
the  judgment  fund  following  allocation 
of  the  one  time  per  capita  payments  to 
all  members  and  the  Initial  Allocation 
for  Land  Acquisition  shall  be  placed  in 
the  "Reservation  Restoration  Trust 
Fund". 

5.02.  Investment.  Monies  paid  into  the 
Reservation  Restoration  Trust  Fund 
pursuant  to  this  section,  as  well  as 
income  from  investment,  shall  be 
invested  in  high  quality  corporate, 
government,  or  government  agency 
bonds,  including  commercial  or 
financial  company  paper,  which  is  rated 
in  one  of  the  two  highest  ratings  by  a 
nationally  recognized  rating  agency;  and 
time  deposits  or  repurchase  agreements 
with  any  bank  or  trust  company 
organized  under  the  laws  of  any  state  of 
the  United  States,  or  national  banking 
association,  provided  that  such  time 
deposits  or  repurchase  agreements  do 
not  exceed  at  any  one  time  in  the 
aggregate  lot  of  the  total  of  the  capital 
and  surplus  of  such  bank  or  trust 
company  or  national  banking 
association,  and  such  bank  or  trust 
company  or  national  banking 
association  has  a  combined  capital  and 
surplus  of  at  least  $15,000,000. 

5.03.  Not  later  than  60  days  after 
receipt  of  the  funds  distributed  to  the 
Little  River  Band  of  Ottawa  Indians 
pursuant  to  this  Act,  the  Tribal  Council 
shall  deposit  into  the  Reservation 
Restoration  Trust  Fund  the  principal, 
which  shall  consist  of: 

(a)  The  initial  portion  of  the  judgment 
funds  described  above; 

(b)  Such  other  funds  which  the  Tribal 
Council  chooses  to  add  to  the  Reservation 
Restoration  Trust  Fund. 

5.04.  The  Tribal  Council  shall  be  the 
trustee  of  the  Reservation  Restoration 
Trust  Fund  and  shall  administer  the 
Reservation  Restoration  Trust  Fimd  in 
accordance  with  this  section.  The  Tribal 
Council  may  retain  or  hire  a 
professional  trust  manager  and  may  pay    * 
the  prevailing  market  rate  for  such 
services.  Such  payment  for  services 
shall  be  made  from  the  current  income 
accounts  of  the  trust  and  charged 
against  earnings  of  the  current  fiscal 
year. 

5.05.  Ninety  percent  of  the  earnings 
generated  by  the  Reservation 
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loration  Trust 


Restoration  Trust  Fund  may  be  used 
annually  and  shall  be  used  exclusively 
for  the  acquisition  of  specific  properties, 
or  for  the  purposes,  identified  in  the 
Tribe's  Reservation  Restoration  Plan. 
There  shall  be  an  annual  review  of  the 
plan  to  update  it  for  purposes  of 
identifying  the  priorities  of  properties  in 
consultation  with  the  Land  Acquisition 
Committee.  Upon  acquiring  any  land, 
the  Tribal  Council  may  request  that  the 
United  States  hold  the  land  in  trust  for 
the  Little  River  Band  of  Ottawa  Indians. 
The  remaining  earnings,  after  payment 
to  the  trust  manager  and  the 
independent  certified  public 
accountant,  shall  be  added  to  the 
principal  of  the  Reservation  Restoration 
Trust  Fund. 

5.06.  The  Tribal  Council  shall 
maintain  the  Reservation  Restoration 
Fund  on  an  annual  basis,  which 
includes: 

(a)  Maintaining  ten  percent  (10%)  of  the 
annual  earnings  generated  by  the  Reservation 
Restoration  Trust  Fund,  after  payments  to  the 
trust  manager  and  independent  certified 
public  accountant  in  the  Reservation 
Restoration  Fund; 

(b)  Using  any  portion  of  the  ninety  percent 
of  the  earnings  that  was  not  used  in  one  year, 
in  any  subsequent  year  thereafter;  and, 

(c)  Depositing  any  other  funds  which  the 
Tribal  Council  chooses  to  add  to  the 
Reservation  Restoration  Trust  Fund. 

6.07.  The  principal  of  the  Reservation 
Restoration  Trust  Fund  shall  not  be 
expended  for  any  purpose,  including 
but  not  limited  to,  per  capita  payments 
to  members  of  the  Little  River  Band  of 
Ottawa  Indians. 

5.08.  The  Reservation  Restoration 
Trust  Fund  shall  be  maintained  as  a 
separate  account,  which  shall  be 
audited  at  least  once  during  each  fiscal 
year  by  a  certified  public  accountant 
who  shall  prepare  a  report  on  the  results 
of  such  audit.  Such  report  shall  be  a 
public  document,  and  shall  be  available 
for  inspection  by  any  member  of  the 
Little  River  Band  of  Ottawa  Indians. 

[  5.09.  Notwithstanding  any  other 
provision  of  law,  the  approval  of  the 
United  States  of  any  payment  from  the 
Reservation  Restoration  Trust  Fund 
shall  not  be  required  and  the  United 
States  shall  have  no  trust  responsibility 
for  the  investment,  supervision, 
administration,  or  expenditure  of  funds 
from  the  Reservation  Restoration  Trust 
Fund. 

Section  e.Tribal  Sovereign  Immunity 

6.01.  Nothing  in  this  plan  shall 
provide,  or  be  interpreted  to  provide,  a 
waiver  of  the  sovereign  immunity  from 
suit  of  the  Little  River  Band  of  Ottawa 
Indians  or  any  of  its  governmental 
officers  and/ or  agents. 


6.02.  Nothing  in  this  plan  shall  create 
a  duty  of  financial  obligation  on  the  part 
of  the  Little  River  Band  of  Ottawa 
Indians  or  any  of  its  officers  and/or 
agents  to  provide  judgment  fund 
distribution  payments  to  an  individual 
who  alleges  that  he/she  did  not  receive 
a  per  capita  distribution  check; 
provided,  however,  that  the  Little  River 
Band  of  Ottawa  Indians  must  show: 

(a)  The  individual's  name  does  not  appear 
on  any  of  the  rolls  authorized  under  this 
plan;  or 

(b)  The  individual's  name:  (i)  appeared  on 
one  of  the  rolls  authorized  under  this  plan; 
and,  (ii)  a  copy  of  the  per  capita  check  is 
returned  by  the  Tribal  Administration  as 
proof  of  distribution  to  the  last  known 
address  of  the  individual  entitled  to  a  per 
capita  check. 

This  notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

Dated:  November  19, 1998. 
Kevin  Gover, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  98-32301  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  Of  Plan  of  Operations  and 
Environmental  Assessment  for 
Proposed  3-0  Seismic  Survey; 
Seismic  Exchange,  Incorporated,  Big 
Thicket  National  Preserve,  Hardin  and 
Jasper,  Texas 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B,  that  the  National  Park 
Service  has  accepted  a  Plan  of 
Operations  from  Seismic  Exchange, 
Incorporated  for  Three  Dimensional 
Seismic  Survey  within  Big  Thicket 
National  Preserve,  Hardin  and  Jasper 
Counties,  Texas. 

The  Plan  of  Operations  and 
corresponding  Envirorunental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  from  the  publication  date  of  this 
notice.  Both  docimients  can  be  viewed 
during  normal  business  hours  at  the 
Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaumont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street.  Beaumont,  TX  77701. 


Dated:  November  23,  1998. 
Richytl  R.  Peterson, 

Superintendent.  Big  Thicicet  National 

Preserve. 

[FR  Doc.  98-32239  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4310-7IMI 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Record  of 
Decteion  for  the  General  Management 
Plan  for  the  Sitka  National  Historical 
Park,  Alaska 

agencies:  National  Park  Service, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Record  of  Decision  for  the  General 

Management  Plan  for  the  Sitka  National 

Historical  Park,  Alaska. 

SUMMARY:  The  National  Park  Service 
(NFS)  announces  the  availability  of  the 
Record  of  Decision  (ROD)  for  the 
General  Management  Plan  for  the  Sitka 
National  Historical  Park,  Alaska. 

The  National  Park  Service  will 
implement  the  proposed  action 
(alternative  1)  as  described  in  the  Draft 
and  Abbreviated  Final  General 
Management  Plan/Environmental 
Impact  Statements  as  the  selected 
alternative.  This  plan  will  achieve  a 
high-quality,  diverse  visitor  experience 
consistent  with  the  mandate  and 
mission  of  the  NFS  and  the  purpose  and 
significance  of  the  park.  New 
management  strategies,  social  science 
methods,  and  interpretive  tools  will  be 
used  to  improve  the  management  of 
visitor  use,  especially  during  the  days  of 
peak  demand.  For  better  visitor 
distribution,  visitors  vdll  be  encouraged 
to  move  beyond  the  visitor  center  and 
the  pearby  Totem  Trail  into  less 
frequently  visited  areas,  such  as  the  fort 
site,  the  battleground,  and  the  Russian 
Memorial.  By  funding  and 
implementing  comprehensive  research 
and  interpretive  programs,  the  NFS  will 
plaqe  increased  emphasis  on  the  park's 
culUiral  resources  and  on  the  purpose 
and  significance  of  the  park. 

A  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (EIS), 
pubUshed  in  the  Federal  Register  in 
May  17, 1995  (60  FR  26455),  formally 
initiated  the  National  Park  Service 
planning  and  EIS  effort  for  the  park.  A 
draft  and  final  plan  and  EIS  were 
prepared.  The  final  plan  and 
abbreviated  EIS  describe  and  analyze 
the  environmental  impacts  of  a 
proposed  action  and  three  other  action 
alternatives.  A  no-action  alternative  also 
was  evaluated. 


67132 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998  /  Notices 


The  Record  of  Decision  (ROD) 
documents  the  decision  of  the 
Department  of  the  Interior,  National 
Park  Service,  regarding  the  Sitka 
National  Historical  Park.  This  ROD 
briefly  discusses  the  background  of  the 
planning  effort,  states  the  decision  and 
discusses  the  basis  for  it,  describes  other 
alternatives  considered,  specifics  the 
environmentally  preferable  alternative, 
identifies  measures  adopted  to 
minimize  potential  environmental 
harm,  and  summarizes  the  results  of 
public  involvement  during  the  planning 
process. 

ADDRESSES:  Copies  of  the  ROD  are 
available  on  request  from: 
Superintendent,  Sitka  National  Park, 
106  Metlakatla  Street.  P.O.  Box  738. 
Sitka,  Alaska  99835. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Sitka  National 
Historical  Park,  106  Metlakatla  Street, 
P.O.  Box  738,  Sitka,  Alaska  99835. 
Phone  (907) 747-6281. 

Dated:  November  24.  1998. 
Robert  D.  Barbee, 

Regional  Director,  Alaska. 

IFR  Doc.  98-32238  Filed  12-3-98;  8:45  am) 

BILUNQ  CODE  4310-7D-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
Pocket  No.  97-6] 

Ronald  J.  RIegel,  D.V.M.,  Revocation  of 
Registration 

On  January  28, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Ronald  J.  Riegel, 
D. V.M.  (Respondent) '  of  Ostrander, 
Ohio,  notifying  him  of  an  opportunity  to 
show  cause  as  to  why  DEA  should  not 
revoke  his  DEA  Certificate  of 
Registration  AR1930254,  and  deny  any 
pending  applications  for  renewal  of 
such  registration  pursuant  to  21  U.S.C. 
824(a)(2)  and  (a)(4),  because  he  was 
convicted  of  a  felony  related  to 
controlled  substances  and  because  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  February  12,  1997, 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 


'  The  Order  to  Show  Cause  indicated  that 
Respondent  was  an  "M.D.".  however  Respondent 
identified  himself  as  a  "D.V.M."  in  his  request  for 
a  hearing  and  the  facsimile  of  Respondent's  DEA 
Certificate  of  Registration,  which  was  introduced  at 
the  hearing  as  a  Government  exhibit,  also  indicates 
that  Respondent  is  a  "D.V.M." 


hearing  was  held  in  Columbus,  Ohio  on 
August  13,  1997,  before  Administrative 
Law  Judge  Gail  A.  Randall.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  the  Government  introduced 
documentary  evidence.  After  the 
hearing,  Government  counsel  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  On  March  27,  1998, 
Judge  Randall  issued  her  Opinion  and 
Recommended  Ruling,  recommending 
that  Respondent's  DEA  registration  be 
revoked.  On  April  17,  1998,  the 
Government  filed  exceptions  to  the 
Opinion  and  Recommended  Ruling  of 
the  Administrative  Law  Judge,  and  on 
May  28,  1998,  Judge  Randall  transmitted 
the  record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
specifically  noted  below,  the  Opinion 
and  Recommended  Ruling  of  the 
Administrative  Law  Judge.  His  adoption 
is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

Respondent  is  a  veterinarian  who  has 
been  licensed  to  practice  in  Ohio  for 
approximately  18  years.  His  DEA 
Certificate  of  Registration,  that  is  the 
subject  of  these  proceedings,  expired  on 
April  30,  1997,  and  he  did  not  submit 
an  application  for  renewal  of  this 
registration.  Before  reaching  the  merits 
of  this  case,  it  must  be  determined 
whether  DEA  has  jurisdiction  to  revoke 
this  registration  since  it  has  expired 
with  no  renewal  application  being  filed. 

After  the  hearing  in  this  matter,  the 
Government  filed  a  Motion  for 
Appropriate  Relief  on  September  3, 
1997.  arguing  that  the  Administrative 
Law  Judge  has  no  jurisdiction  over  this 
matter  since  Respondent's  registration 
expired  before  resolution  of  the  issues 
raised  in  the  Order  to  Show  Cause.  The 
Government  further  argued  that  since 
DEA  has  not  received  a  renewal 
application  for  the  registration,  "there  is 
no  registration  to  either  suspend  or 
revoke  under  21  U.S.C.  §  824."  The 
Government  requested  that  Judge 
Randall  issue  a  ruUng  allowing 
Respondent  an  opportunity  to  submit  an 
application  for  registration  which  would 
then  be  considered  based  upon  the 
record  in  these  proceedings,  or  in  the 
alternative  if  no  such  application  is 
submitted,  to  terminate  the  proceedings 
based  upon  a  lack  of  jurisdiction. 
Respondent  did  not  file  a  response  to 
the  Government's  motion. 


On  November  7,  1997,  Judge  Randall 
issued  a  Memorandum  and  Order 
regarding  the  jurisdictional  issue.  As 
Judge  Randall  noted,  there  is  nothing  in 
the  Controlled  Substances  Act  or  its 
implementing  regulations  that 
specifically  addresses  the  status  of  a 
registration  that  expires  before  the 
resolution  of  show  cause  proceedings 
where  no  renewal  application  has  been 
filed.  The  Administrative  Procedure  Act 
(APA)  applies  to  show  cause 
proceedings,  and  5  U.S.C.  558(c) 
provides  that  "(wjhen  the  licensee  has 
made  timely  and  sufficient  application 
for  a  renewal  or  a  new  license  in 
accordance  with  agency  rules,  a  license 
with  reference  to  an  activity  of  a 
continuing  nature  does  not  expire  until 
the  application  has  been  finally 
determined  by  the  agency."  However, 
the  APA  does  not  specifically  address 
what  happens  to  a  registration  when  no 
renewal  application  has  been  filed. 
Pursuant  to  21  CFR  1301. 36(i),  a 
registration  will  be  automatically 
extended  past  its  expiration  date  and 
continue  in  effect  until  a  final  decision 
is  made  regarding  the  registration  if  a 
renewal  application  is  filed  at  least  45 
days  before  the  expiration  of  the 
registration.  The  regulation  also 
provides  that: 

The  Administrator  may  extend  any  other 
existing  registration  under  the  circumstances 
contemplated  in  this  section  even  though  the 
registrant  failed  to  apply  for  reregistration  at 
least  45  days  before  expiration  of  the  existing 
registration,  with  or  without  request  by  the 
regisU^nt,  if  the  AdminisU-ator  finds  that 
such  extension  is  not  inconsistent  with  the 
public  health  and  safety. 

Here,  no  specific  findings  were  made  to 
extend  Respondent's  registration  past 
the  expiration  date  and  therefore,  21 
CFR  1301.36(1)  does  not  apply  to  extend 
the  registration  in  this  proceeding. 

As  Judge  Randall  noted,  in  a  prior 
DEA  decision,  the  then-Administrator 
addressed  facts  somewhat  similar  to  the 
ones  at  issue  in  this  proceeding.  See 
Park  and  King  Pharmacy,  52  FR  13,136 
(1987).  In  that  case,  the  pharmacy's 
Certificate  of  Registration  expired  by  its 
own  terms  after  the  Order  to  Show 
Cause  was  issued  but  before  a  final 
order  had  been  issued.  No  renewal 
application  had  been  submitted,  and 
instead  the  pharmacy  was  sold  while 
the  show  cause  proceeding  was  pending 
final  agency  action.  The  then- 
Administrator  disagreed  with  the 
Administrative  Law  Judge's  finding  that 
the  pharmacy's  registration  terminated 
pursuant  to  21  CFR  1301.62  (now  21 
CFR  1301.52)  as  a  resuft  of  the  sale  of 
the  pharmacy,  and  that  the  show  cause 
proceeding  was  moot.  In  addition,  the 
then-Administrator  found  that: 
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The  practice  of  the  Drug  Enforcement 
Administration,  as  well  as  its  predecessor 
agency,  since  the  implementation  of  the 
Controlled  Substancels)  Act  has  been  to 
maintain  registrations  on  a  day-to-day  basis 
pending  resolution  of  administrative 
proceedings  seeking  to  revoke  such 
registrations.  The  Respondent  in  this  matter 
possessed  a  viable  DEA  registration  when  he 
received  the  Order  to  Show  Cause  which 
initiated  the  proceedings.  That  registration 
remained  in  effect,  on  a  day-to-day  basis, 
following  its  nominal  expiration  date  on 
March  31, 1986.  The  same  administrative 
"hold"  that  prevented  the  registration  from 
expiring  also  prevented  the  Respondent  from 
renewing  the  registration.  Accordingly,  the 
Administrator  concludes  that  neither  the 
nominal  expiration  date  on  the  face  of  the 
Respondent's  registration  nor  his  inability  to 
file  a  renewal  application  have  any  effect 
upon  the  matter  pending  before  the 
Administrator.  Id. 

As  Judge  Randall  noted,  the  same 
rationale  that  applied  in  Park  and  King 
Pharmacy  would  seem  to  apply  in  this 
case.  "At  the  time  the  Order  to  Show 
Cause  was  issued,  the  Respondent  held 
a  viable  Certificate  of  Registration.  The 
order  placed  an  'administrative  hold'  on 
that  certificate,  and  likewrise  placed  it  in 
a  day-to-day  category.  The  respondent's 
unilateral  action  of  failing  to  file  a 
renewal  application  would  not  change 
the  status  of  the  registration." 

However,  Judge  Randall  expressed 
concern  that  neither  the  regulations  nor 
Park  and  King  Pharmacy  provide  any 
authority  for  placing  an  "administrative 
hold"  on  a  registration  that  expires  with 
no  renewal  application  being  filed  in 
the  midst  of  a  show  cause  proceeding. 
As  Judge  Randall  noted,  "[tjo  the 
contrary,  the  regulations  tell  the 
registrant  to  file  a  renewal  application 
within  a  specified  time  to  preserve  his 
registration  status." 

But  Judge  Randall  concluded  that  in 
light  of  the  decision  in  Park  and  King 
Pharmacy,  she  does  not  have  the 
authority  to  terminate  these 
proceedings,  because  to  do  so  would 
"unilaterally  change  agency  policy 
without  giving  this  Respondent  notice 
of  such  a  change  and  an  opportunity  to 
comply."  Therefore,  Judge  Randall 
denied  the  Government's  motion, 
concluding  that  "consistent  with  DEA 
precedent,  the  Respondent's  DEA 
Certificate  of  Registration  is  currently 
being  maintained  on  a  day-to-day  basis, 
that  this  proceeding  is  not  rendered 
moot  by  the  Respondent's  failure  to  file 
a  renewal  application,  and  that 
jurisdiction  still  rests  with  this  forum  to 
complete  these  show  cause 
proceedings." 

The  Actmg  Deputy  Administrator 
agrees  with  Judge  Randall's  decision  not 
to  terminate  the  proceedings  and  to 
forward  this  matter  to  the  Acting  Deputy 


Administrator.  However,  the  Acting 
Deputy  Administrator  is  troubled  by  the 
decision  in  Park  and  King  Pharmacy. 
Other  than  the  statement  that  it  has  been 
DEA's  practice,  no  authority  was  cited 
in  the  final  order  for  the  position  that  an 
expired  registration  can  still  be  revoked 
if  no  renewal  application  has  been  filed. 
The  Acting  Deputy  Administrator  can 
find  nothing  in  the  statute  or  regulations 
nor  any  other  notice  to  the  public  that 
a  registration  is  extended  past  its 
expiration  date  on  a  day-to-day  basis 
pending  final  resolution  where  no 
renewal  application  has  been  submitted. 
To  the  contrary,  both  the  APA  and  21 
CFR  1301.36(iJ  specifically  state  that  a 
registration  is  extended  on  a  day-to-day 
basis  if  a  timely  renewal  appUcation  is 
filed.  Consequently,  it  is  reasonable  for 
a  registrant  to  assume  that  its 
registration  would  no  longer  be  subject 
to  adverse  action  once  it  expires  and  no 
application  for  renewal  has  been  filed 
regardless  of  whether  an  Order  to  Show 
Cause  has  been  issued  or  not. 

Therefore,  the  Acting  Deputy 
Administrator  finds  no  authority  to 
support  the  then-Administrator's 
conclusion  in  Parle  and  King  Pharmacy 
that  the  registration  was  maintained  on 
a  day-to-day  basis  past  the  expiration 
date  even  though  a  renewal  application 
had  not  been  filed.  If  a  registrant  has  not 
submitted  a  timely  renewal  application 
prior  to  the  expiration  date,  then  the 
registration  nimiber  expires  and  there  is 
nothing  to  revoke.  Accordingly,  the 
Acting  Deputy  Administrator  agrees 
with  the  Government's  initial  position 
that  this  matter  is  moot  because  there  is 
no  viable  registration  to  revoke. 

However,  as  Judge  Randall  noted  in 
her  November  7, 1997  Memorandum 
and  Order,  since  Respondent  has 
participated  in  a  hearing,  it  would  be 
unfair  to  now  terminate  the  proceedings 
without  resolution  based  upon  a 
deviation  ft-om  past  agency  precedent. 
In  fact  the  Government  did  not  even 
argue  until  several  weeks  after  the 
hearing  that  Respondent  did  not  have  a 
viable  registration.  "Such  a  deviation 
mid-case,  without  notice  and 
opportunity  to  comply  with  the  changed 
procedure,  specifically  prejudices  this 
Respondent."  Therefore,  the  Acting 
Deputy  Administrator  will  address  the 
merits  of  this  case  to  determine  whether 
Respondent's  registration  should  be 
revoked. 

The  Acting  Deputy  Administrator 
finds  that  in  January  1995,  a  cooperating 
individual  who  was  renting  a  house 
from  Respondent  provided  DEA  with  a 
vial  of  etorphine,  a  Schedule  II 
controlled  substance,  claiming  to  have 
obtained  it  from  Respondent.  Etorphiu-e 
is  a  strong  tranquilizer  used  on  large 


animals.  It  is  also  used  illegally  on  race 
hors«s. 

On  April  5, 1995,  DEA  and  local 
authorities  monitored  and  tape  recorded 
a  meeting  between  the  cooperating 
individual  and  Respondent  during 
which  the  cooperating  individual  paid 
Respondent  $500  for  a  previously 
obtained  vial  of  etorphine.  At  the 
hearing  in  this  matter.  Respondent 
acknowledged  receiving  $500  from  the 
cooperating  individual,  but  testified  that 
the  payment  was  for  rent  owed  to  him 
by  the  cooperating  individual. 

After  the  initial  transaction. 
Respondent  returned  to  the  cooperating 
individual's  residence  that  same  day 
with  a  vial  of  etorphine  that  he  had 
apparently  retrieved  from  his  residence. 
According  to  Respondent,  the 
cooperating  individual  had  told  him  the 
day  before  during  a  telephone 
conversation  that  the  cooperating 
individual  had  stored  a  bottle  of 
etorphine  in  Respondent's  veterinary 
clinic  and  that  Respondent  could  sell  it 
and  keep  the  money  from  the  sale  as  a 
rent  payment.  Respondent  also  testified 
that  during  the  initial  meeting  on  April 
5,  the  cooperating  individual  had 
indicated  that  he  wanted  the  vial 
returned  to  him  because  he  had  located 
a  buyer  for  the  etorphine.  Therefore, 
Respondent  acknowledged  handing  a 
bottle  of  etorphine  to  the  cooperating 
individual  on  April  5,  but  denied  that 
it  was  from  his  office  stock.  Respondent 
testified  that  he  returned  the  vial  to  the 
cooperating  individual  because  he  was 
afraid  of  him. 

According  to  Respondent  he  had  a 
telephone  conversation  with  the 
cooperating  individual  sometime 
between  April  5  and  13, 1995,  during 
which  the  cooperating  individual 
indicated  that  he  would  give 
Respondent  $1,500  that  had  been 
obtained  from  the  sale  of  the  etorphine 
acquired  on  April  5.  Thereafter,  on 
April  13,  1995,  during  a  monitored  and 
recorded  meeting,  the  cooperating 
individual  gave  Respondent  $1,500  for 
the  Bottle  of  etorphine  obtained  on  April 
5. 

Respondent  testified  that  in  June  of 
1995,  the  cooperating  individual's  dog 
developed  a  cough  which  did  not  get 
better  with  prescribed  antibiotics. 
According  to  Respondent,  the 
cooperating  individual  then  requested 
some  Vicodin,  a  Schedule  IH  controlled 
substance,  stating  that  it  had  worked  for 
his  sister's  dog.  Respondent  testified 
that,  "(flinally,  because  I  am  so  busy 
and  everything,  and  just  to  get  him  off 
my  back,  I  called  in  a  prescription,  but 
I  am  suspicious  of  him  by  this  time." 
Respondent  indicated  that  in  light  of  his 
suspicions,  he  called  in  a  prescription 
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for  hydrocodone,  the  generic  for 
Vicodin,  because  he  "felt  [the 
cooperating  individual]  could  not  resell 
or,  yoaknow,  do  anything  with  [it]." 

On  July  13,  1995.  the  cooperating 
individual  was  observed  by 
investigators  giving  Respondent  $75. 
Respondent  admitted  at  the  hearing  to 
accepting  $75  from  the  cooperating 
individual,  but  testified  that  the  money 
was  for  rent  that  the  cooperating 
individual  owed  him. 

As  a  result  of  this  investigation. 
Respondent  was  charged  criminally. 
Following  a  jury  trial,  the  Court  of 
Common  Pleas  of  Delaware  County, 
Ohio  entered  judgment  on  February  23, 
1996,  finding  Respondent  guilty  of  one 
count  of  Aggravated  Trafficking,  for 
activities  involving  etorphine,  and  one 
count  of  Trafficking  in  Drugs,  for 
activities  involving  hydrocodone.  both 
felony  offenses  in  violation  of  Ohio  state 
law. 

On  February  9,  1994,  the  Ohio 
Veterinary  Medical  Licensing  Board 
(Board)  issued  an  order  suspending 
Respondent's  license  to  practice 
veterinary  medicine  for  six  months.  The 
Board's  order  was  based  on  a  finding 
that  Respondent  had  permitted  a 
"graduate  animal  technician  to 
administer  treatment  and  care  to  and  to 
perform  surgeries  on  patients  while  in 
his  employ."  Following  the  rejection  of 
Respondent's  appeal  of  the  Board's 
order,  the  suspension  was  effective  from 
September  12,  1995  to  March  12,  1996. 
By  notice  dated  May  16,  1996,  the  Board 
initiated  another  administrative  action 
against  Respondent's  veterinary  license, 
however,  there  is  no  evidence  in  the 
record  regarding  the  resolution  of  that 
action. 

Pursuant  to  21  U.S.C.  824(a),  "A 
registration  pursuant  to  section  823  of 
this  title  to  *   *   *  dispense  a  controlled 
substance  *   *   *  may  be  suspended  or 
revoked  by  the  Attorney  General  upon 
a  finding  that  the  registrant—"   *   *  (2) 
has  been  convicted  of  a  felony  under 
this  subchapter  or  subchapter  II  of  this 
chapter  or  any  other  law  of  the  United 
States,  or  of  any  State,  relating  to  any 
substance  defined  in  this  subchapter  as 
a  controlled  substance.  *   *  *" 

In  addition,  pursuant  to  21  U.S.C. 
823(0  and  824(a)(4).  the  Deputy 
Administrator  may  revoke  a  DEA 
Certificate  of  Registration  and  deny  any 
pending  application  for  renewal  of  such 
registration,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
determining  the  public  interest: 
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(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Comphance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR 
16,422  (1989). 

It  is  undisputed  that  Respondent  was 
convicted  on  February  23,  1996,  in  the 
Court  of  Common  Pleas  of  Delaware 
County,  Ohio  of  two  felony  counts 
relating  to  controlled  substances. 
Therefore,  grounds  exist  to  revoke 
Respondent's  DEA  registration  under  21 
U.S.C.  824(a)(2). 

Next,  the  Acting  Deputy 
Administrator  considers  whether 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  Regarding  factor  one,  in  1994, 
Respondent's  veterinary  license  was 
suspended  for  six  months  based  upon  a 
finding  that  he  had  allowed  a  graduate 
technician  to  perform  surgery  and  care 
for  patients  in  violation  of  Ohio  law. 
The  Board  again  initiated  proceedings 
against  Respondent's  license  in  May 
1996;  however,  there  is  no  evidence  in 
the  record  regarding  the  resolution  of 
those  proceedings.  Therefore,  based 
upon  the  record  before  him,  the  Acting 
Deputy  Administrator  finds  that 
Respondent  possesses  a  valid  state 
license. 

Factors  two  and  four.  Respondent's 
experience  in  dispensing  controlled 
substances  and  his  compliance  with 
applicable  laws  relating  to  controlled 
substances,  are  clearly  relevant  in 
determining  the  public  interest.  There  is 
some  dispute  regarding  the 
circumstances  surrounding 
Respondent's  providing  the  cooperating 
individual  with  the  bottle  of  etorphine 
and  the  prescription  for  hydrocodone. 
But  even  if  the  Acting  Deputy 
Administrator  were  to  accept 
Respondent's  version  of  events,  there  is 
still  cause  for  concern  regarding 
Respondent's  continued  registration. 


Respondent  admitted  at  the  hearing 
that  he  gave  the  cooperating  individual 
the  bottle  of  etorphine  on  April  5,  1995, 
knowing  that  the  cooperating  individual 
intended  on  selling  it.  Respondent 
indicated  that  he  did  so  out  of  fear.  The 
Acting  Deputy  Administrator  agrees 
with  Judge  Randall's  conclusion  that 
"[i]f  accepted  as  true,  the  Respondent's 
demonstrated  susceptibility  to  coercion 
puts  the  public  at  risk  of  controlled 
substance  diversion."  Regarding  the 
hydrocodone  prescription.  Respondent 
stated  that  he  issued  the  prescription 
"because  I  am  so  busy  and  everything, 
and  just  to  get  him  off  my  back,"  despite 
his  suspicion  of  the  cooperating 
individual. 

However  as  Judge  Randall  noted. 
Respondent  was  convicted  of  aggravated 
trafficking  in  etorphine  and  trafficking 
in  drugs,  to  wit  hydrocodone,  and  it  is 
not  proper  to  look  behind  these 
convictions.  Therefore,  the  Acting 
Deputy  Administrator  concludes  that 
there  was  no  legitimate  medical  purpose 
for  the  hydrocodone  prescription  in 
violation  of  21  U.S.C.  841(a)(1),  21  CFR 
1306.04  and  Ohio  law,  and  Respondent 
distributed  the  etorphine  in  violation  of 
21  U.S.C.  841(A)(1)  and  Ohio  law.       . 

As  to  factor  three,  it  is  undisputed 
that  Respondent  was  convicted  of  two 
felony  offenses  relating  to  controlled 
substances. 

Regarding  such  other  conduct  as  may 
threaten  the  public  health  and  safety, 
the  Acting  Deputy  Administrator  is 
deeply  troubled  by  Respondent's 
conduct  if  one  assumes,  as  Respondent 
suggests,  that  he  was  merely  returning 
the  cooperating  individual's  bottle  of 
etorphine  to  him  on  April  5,  1995.  As 
Respondent  admitted,  he  knew  that  the 
cooperating  individual  intended  on 
selling  the  etorphine,  yet  Respondent 
did  not  notify  DEA  or  the  local 
authorities.  Instead,  he  just  gave  this 
potentially  lethal  medication  to  the 
cooperating  individual  because  he  was 
afraid  of  him.  As  Judge  Randall 
concluded,  "[sluch  behavior  is  a  direct 
threat  to  the  public  safety  and  is  not  the 
action  of  a  responsible  registrant." 

The  Acting  Deputy  Administrator 
concludes  that  the  Government  has 
presented  a  prima  facie  case  for 
revocation  of  Respondent's  DEA 
Certificate  of  Registration.  Further,  the 
Acting  Deputy  Administrator  concurs 
with  Judge  Randall's  conclusion  that 
rather  than  presenting  any  mitigating 
evidence,  "the  Respondent  continues  to 
fail  to  take  responsibility  for  his  actions, 
to  show  any  remorse  for  his  controlled 
substance  convictions,  or  to  give  any 
assurance  that  he  will  not  participate  in 
such  activities  in  the  future."  The 
Acting  Deputy  Administrator  concludes 
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that  Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  and  therefore  grounds  exist  to 
revoke  his  DEA  registration  pursuant  to 
21  U.S.C.  824(a)(4). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AR1930254,  previously 
issued  to  Ronald  J.  Riegel,  D.V.M.,  be, 
and  it  hereby  is  revoked.  This  order  is 
effective  January  4, 1999. 

Dated:  November  27, 1998. 
Dannie  R.  Marshall, 

Acting  Deputy  Administrator. 

(FR  Doc.  98-32225  Filed  12-3-98;  8:45  am) 

BIUJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  1938-98] 

Filing  of  Applications  and  Petitions  for 
Treaty  Trader  and  Treaty  Investor  (E) 
and  Alien  Entrepreneur  (EB-5) 
Classification 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  location  of  filing 
petitions  and  applications. 

SUMMARY:  This  notice  armounces  that 
the  Immigration  and  Naturalization 
Service  (Service)  is  directing  all 
petitions  and  applications  related  to 
classification  as  a  treaty  trader  (E-1), 
treaty  investor  (E-2),  or  alien 
entrepreneur  (EB-5)  to  be  filed  at  the 
newly  defined  jurisdictional  areas  of 
either  the  Texas  Service  Center  or  the 
California  Service  Center.  This  action  is 
necessary  to  provide  more  effective 
monitoring  and  control  of  these  often 
complex,  time-consuming 
adjudications. 

DATES:  This  notice  is  effective  December 
4,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Auchincloss-Lorr, 
Adjudications  Officer,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Room  3214,  Washington.  DC  20536, 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION: 

What  Change  is  the  Service 
Announcing  Through  the  Publication  of 
This  Document? 

Until  this  time,  treaty  trader  and 
treaty  investment  applications  and  alien 
entrepreneur  petitions  have  been 
processed  at  the  four  Service  Centers 


located  in  California,  Vermont,  Texas, 
and  Nebraska.  With  the  publication  of 
this  notice,  pursuant  to  8  CFR  103.1  and 
103.2,  the  Service  is  consolidating  all 
petitions  and  applications  relating  to 
classification  as  a  treaty  trader  (E-1), 
treaty  investor  (E-2),  and  alien 
entrepreneur  (EB-5)  at  two  Service 
Centers,  namely  those  in  Texas  and 
California. 

Why  is  the  Service  Changing  the 
Location  for  Processing  E-1  and  E-2 
Applications  and  EB-5  Petitions? 

By  consolidating  these  applications 
and  petitions  at  the  Texas  and  California 
Service  Centers,  the  Service  will  ensure 
that  the  procedures  related  to  the 
adjudication  of  these  highly  technical 
requests  for  immigration  benefits  are 
more  uniform,  consistent,  and 
streamlined.  Quality  control  and  other 
necessary  program  oversight  functions 
may  be  more  readily  undertaken  as 
necessary.  The  Service  can  more  easily 
ensure  that  the  officers  adjudicating 
these  cases  are  appropriately  trained 
and  experienced  in  the  relevant  areas  of 
regulatory  trade,  investment,  financial, 
and  economic  policy  and  analysis,  and 
that  they  have  access  to  the  additional 
expertise  necessary  in  particularly 
complex  matters. 

How  Will  the  Public  Benefit  From 
These  Changes? 

These  petitioners  and  applicants  will 
receive  more  comprehensive  and 
effective  adjudication  of  their  requests 
for  benefits.  These  adjudications  will  be 
performed  only  by  trained  and  skilled 
adjudicators,  familiar  with  these 
complex  financial  and  economic 
requirements  and  the  issues  involved. 
Consolidation  will  enable  the  Service  to 
respond  more  effectively  to  any 
procedural  concerns  and  to  provide 
prompt  adjudication. . 

What  Petitions  and  Forms  are 
Involved? 

The  petitions  and  applications 
involved  in  this  change  of  filing  location 
include  applications  for  extension  or 
change  of  status  of  nonimmigrant 
classification  to  treaty  trader  (E-1)  and 
treaty  investor  (E-2)  status  which  are 
processed  on  Form  1-129;  petitions  for 
alien  entrepreneur  classification,  which 
are  filed  on  Form  1-526,  and;  petitions 
to  remove  conditions  at  the  end  of  the 
2  year  period  of  conditional  residence, 
which  are  filed  on  Form  1-829. 

What  are  the  Mailing  Addresses  for 
These  New  Filing  Locations? 

The  current  mailing  addresses  for 
these  petitions  and  applications  are  ar- 
follows:  for  the  California  Service 


Center,  24000  Avila  Road,  2nd  floor 
(P.O.  Box  10526),  Laguna  Niguel. 
California  92607-0526;  for  the  Texas 
Service  Center,  P.O.  Box  852135, 
Mesquite  TX  75185-2135. 

Is  This  Change  in  Location  a  Change  in 
Service  Center  Jurisdiction? 

The  Nebraska  and  Vermont  Service 
Centers  will  no  longer  have  jurisdiction 
over  E-1.  E-2,  and  EB-5  matters.  The 
Texas  and  California  Service  Centers 
will  have  jurisdiction  over  these 
matters. 

Effective  [Insert  date  of  publication  in 
the  Federal  Register],  petitions  for 
immigrant  investor  classification  which 
have  been  filed  pursuant  to  §  204.6(b) 
with  the  Service  Center  having 
jurisdiction  over  the  area  in  which  the 
new  commercial  enterprise  is  or  will  be 
principally  doing  business,  will  be  filed 
with:  (1)  The  Texas  Service  Center  if  the 
new  commercial  enterprise  is  located,  or 
will  principally  be  doing  business,  in 
the  areas  previously  covered  by  the 
Vermont  and  Texas  Service  Centers;  (2) 
the  California  Service  Center  if  the  new 
commercial  enterprise  is  located,  or  will 
principally  be  doing  business,  in  the 
areas  previously  covered  by  the 
California  and  Nebraska  Service 
Centers. 

The  same  change  will  occur  with 
regard  to  applications  for  extension  of 
stay  or  change  of  status  into  E-1  or  E- 
2  classification  which  are  filed  pursuant 
to  the  instructions  on  Form  1-129  with 
the  Service  Center  with  jurisdiction  over 
the  location  of  employment. 

What  Will  Happen  to  My  Application 
or  Petition  if  I  Already  Filed  It  at 
Another  Service  Center? 

During  the  first  60  days  following  the 
effective  date  of  this  Notice,  the  Service 
Centers  in  Vermont  and  Nebraska  wrili 
forward  in  a  timely  fashion  to  the 
Service  Centers  in  Texas  and  California, 
as  appropriate,  any  of  these  applications 
and  petitions  which  have  been 
inadvertently  filed  with  the  Service 
Centers  in  Vermont  or  Nebraska.  In 
order  to  facilitate  this  transition, 
applicants  and  petitioners  will  be 
provided  a  notice  at  the  time  of  filing  at 
Verrrtont  or  Nebraska  advising  them  that 
their  application  or  petition  is  being 
forwarded  to  the  correct  service  center, 
either  Texas  of  California,  for  initial 
processing.  When  applications  or 
petitions  are  forwarded  from  the 
Vermont  or  Nebraska  Service  Centers, 
they  will  be  receipted  and  filed  when 
they  arrive  at  the  Texas  or  California 
Service  Centers.  After  the  60-day 
transition  period,  applications  and 
petitions  related  to  classification  as 
treaty  trader  (E-1).  treaty  investor  (E-2), 
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or  alien  entrepreneur  (EB-5)  filed 
inadvertently  at  the  Vermont  or 
Nebraska  Service  Centers  will  be 
returned  with  a  notice  that  directs  the 
petitioner  or  applicant  to  mail  the 
petition  or  application  directly  to  the 
Texas  or  California  Service  Center,  as 
appropriate,  for  processing. 

Dated:  November  13, 1998. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  98-32237  Filed  12-3-98;  8:45  am] 
HUMQ  CODE  441ft-10-M 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1201] 

RIN1121-ZB37 

Announcement  of  the  Availability  of 
Training  and  Technical  Assistance  To 
Replicate  a  Drug  Prevention  Program 
as  identifled  by  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
Justice. 

ACTION:  Notice  of  availability  of  training 
and  technical  assistance. 


SUIMARY:  Announcement  of  the 

availability  of  OJJDP-funded  training 

and  technical  assistance  to  repUcate  a 

drug  prevention  program. 

DATES:  The  due  date  for  receipt  of 

appUcations  is  specified  in  the  Program 

Annoimcement. 

ADDRESSES:  Office  of  Juvenile  Justice 

and  Delinquency  Prevention,  810 

Seventh  Street,  NW.,  Washington,  DC 

20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  information  about  apphcation 
procedures  and  copies  of  the  Program 
Announcement  (discusses  the  nature 
and  purpose  of  the  program  and 
describes  application  requirements  and 
deadlines)  and  the  Application  Kit 
(includes  application  forms  and 
instructions  that  apply  to  all  OJ^DP 
funding  opportimities)  are  available 
bom  OJJDP's  Juvenile  Justice 
Clearinghouse  (ordering  and  contact 
information  is  found  in  the  Background 
section).  Specific  questions  about  the 
Program  Announcement  and  related 
requirements  should  be  directed  to  the 
Program  Manager  referenced  in  the 
Program  Announcement. 
SUPPLEMENTARY  INFORMATION: 


Authority 

This  action  is  authorized  under  the 
Fiscal  Year  1998  Appropriations  Act, 
Pub.  L.  105-119,  111  Stat.  2440 
(November  26. 1997). 

Background 

Applicants  will  receive  training  and 
technical  assistance  to  replicate  Life 
Skills  Training,  a  drug  abuse  prevention 
program.  Prospective  applicants  should 
contact  the  Juvenile  Justice 
Clearinghouse  (JJC)  for  copies  of  the 
Program  Annoimcement  and 
Application  Kit  by  calling  800-638- 
8736.  To  request  that  a  copy  be  mailed 
to  you,  select  option  2  or  3,  and  ask  for 
SL  255  for  the  Program  Announcement 
and  SL  254  for  the  Application  Kit.  To 
have  the  Program  Announcement  faxed 
to  you,  call  800-638-8736  and  select 
option  1  to  reach  JJC's  fax-on-demand 
service,  then  choose  option  2,  and  enter 
9046.  The  Program  Annoimcement  and 
the  Application  Kit  are  also  available  on 
the  Internet  at  www.ncjrs.org/ 
ojjhome.htm;  see  Grants  and  Funding  or 
New  Initiatives  sections. 
Dated:  December  1, 1998. 
ShayBikhik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
[FR  Doc.  98-32351  Filed  12-3-98;  8:45  am] 
BILLMG  COOe  4410-1S-P 


DEPARTIMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

November  30,  1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  appHcable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ({202}  219-5096  ext. 
143)  or  by  E-Mail  to  Owen- 
Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for, 
ESA,  MSHA,  OSHA  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  EX:  20503  ({202}  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 


The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Representative  Fee  Request. 
OAfB  Number:  1215-0078  (extension). 
Frequency:  On  occasion. 
Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  household. 
Number  of  Respondents:  14,000. 
Estimated  Time  Per  Respondent:  20  to 
90  minutes. 

Total  Burden  Hours:  10,000. 
Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  17,150. 

Description:  Individuals  filing  for 
compensation  benefits  with  the  Office  of 
Workers'  Compensation  Programs 
(OWCP)  may  be  represented  by  an 
attorney  or  other  representative.  The 
representative  is  entitled  to  request  a  fee 
for  services  under  20  CFR  10.145 
(Federal  Employees'  Compensation  Act) 
and  20  CFR  702.132  (Longshore  and 
Harbor  Workers'  Compensation  Act). 
The  fee  must  be  approved  by  the  OWCP 
before  any  demand  for  payment  can  be 
made  by  the  representative. 

Agency:  Employment  Standards 
Administration. 

Title:  The  Black  Lung  Provider 
Enrollment  Form. 

OMB  Number:  1215-0137  (extension). 
Agency  Number:  CM-1 168. 
Frequency:  On  occasion. 
Affected  Public:  Business  or  other  for- 
profit. 
Number  of  Respondents:  4,000. 
Estimated  Time  Per  Respondent: 
Three  to  seven  minutes. 
Total  Burden  Hours:  300. 
Total  Annualized  Capital/startup 
Costs:  0. 


Federal  Register / Vol.  63,  No.  233 /Friday,  December  4,  1998 /Notices 


67137 


Y  interested  in 


or  other  for- 


Total  Annual  (operating/ 
maintaining):  1,400. 

Description:  ESA's  Division  of  Coal 
Mine  Workers'  Compensation  (DCMWC) 
is  responsible  for  maintaining  a  list  of 
authorized  treating  physicians  and 
medical  facilities  in  the  area  of  a  miner's 
residence  and  for  payment  of  certain 
medical  bills  and  services  provided  to 
the  miner  under  the  Black  Lung  Benefits 
Act.  This  form  is  sent  to  and  completed 
by  new  providers  who  wish  to 
participate  in  providing  medical 
services  to  miners.  The  information 
provided  is  used  by  DCMWC  to  create 
a  data  base  identifying  medical 
providers  by  name,  address,  and  billing 
information,  and  the  type  of  medical 
service  they  will  provide. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Information  on 
Earnings,  Dual  Benefits,  Dependents 
and  Third  Party  Settlements. 

OMB  Number:  1215-0151  (revision). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household. 

Number  of  Respondents:  50,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Total  Burden  Hours:  16,666. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  $17,500. 

Description:  The  Department  of  Labor 
is  seeking  approval  to  revise  this 
information  collection  to  include  a 
question  asking  if  the  respondent  has 
ever  been  convicted  of  a  fraud  related 
offense  in  connection  with  the 
application  or  receipt  of  worker's 
compensation  benehts.  It  also  asks 
whether  the  respondent  has  been 
incarcerated  for  any  period  during  the 
last  15  months  for  any  felony  offense. 
These  additional  questions  are 
necessitated  by  5  U.S.C.  8148(a),  which 
provides  that  an  individual  convicted  of 
any  violation  related  to  fraud  in  the 
application  for,  or  receipt  of,  any 
compensation  benefit,  forfeits  (as  of  the 
date  of  such  conviction)  any  entitlement 
to  such  benefits  for  any  injury  occurring 
on  or  before  the  date  of  conviction. 
Also,  5  U.S.C.  8148(b)(1)  requires  that 
no  Federal  compensation  benefit  can  be 
paid  to  any  individual  for  any  period 
during  which  such  individual  is 
incarcerated  for  any  felony  offense. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Confined  and  Enclosed  Spaces 
and  Other  Dangerous  Atmospheres  in 
Shipyard  Employment  (29  CFR  part 
1915)  ,^ 

OMB  Number:  1218-0011  (extension). 


Frequency:  Varies  (Daily,  On 
Occasion). 

Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions; 
Federal  Government;  State,  local  or 
tribal. 

Number  of  Respondents:  82,560. 

Estimated  Time  Per  Respondent: 
Varies  from  2  minutes  to  5  minutes. 

Total  Burden  Hours:  136,403. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  0. 

Description:  The  Occupational  Safety 
and  Health  Act  of  1970  (the  Act) 
authorizes  the  promulgation  of  such 
health  and  safety  standards  as  are 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

The  information  collection 
requirements  contained  in  the  standard 
on  Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  in 
Shipyard  Employment  (29  CFR  part 
1915)  are  necessary  for  the  protection  of 
employees  exposed  to  hazardous 
atmospheres  in  shipyard  employment. 
Hazardous  atmospheres,  whether  toxic, 
flammable  or  oxygen  deficient/enriched, 
are  found  throughout  shipyard 
employment,  in  shipbuilding,  ship 
breaking,  repair  and  land  side  activities. 
Before  employees  can  work  in  spaces 
that  may  contain  hazardous 
atmospheres,  the  spaces  must  be 
inspected  and  often  tested  to  determine 
atmospheric  contents.  In  some 
situations,  the  testing  is  done  by  a 
Marine  Chemist,  Coast  Guard 
Authorized  Person,  or  certified 
industrial  hygienist  and  a  hot  work 
certificate  is  issued  and  posted.  To  make 
sure  the  atmosphere  in  a  space  remains 
safe  for  workers,  retesting  is  required.  In 
the  vast  majority  of  situations,  a 
Shipyard  Competent  Person  (SCP)  will 
test  the  space,  record  and  maintain  the 
results  and  post  instructions  for  the 
workers  to  follow  prior  to  or  during 
work  in  the  space.  The  SCP  must  also 
retest  as  necessary  to  maintain  safe 
conditions. 

Employees  who  must  enter  spaces 
that  may  contain  hazardous 
atmospheres  must  be  certified  that  they 
have  received  training  and  a  record  of 
the  certification  maintained  by  the 
employer. 

Employers  and  employees  are  unable 
to  recognize,  flammable  or  oxygen 
deficient/enriched  atmospheres  in 


spaces  without  first  testing  to  determine 
that  hazardous  conditions  exist.  By 
requiring  employers,  under  29  CFR 
1915.7,  to  ensure  that  employees  have 
the  ability  and  knowledge  to  recognize, 
test  for,  and  remove  these  hazards  and 
to  specifically  assign  certain  duties  to 
these  employees,  OSHA  is  reducing  the 
incidence  of  accidents  caused  by 
hazardous  atmospheres  within  shipyard 
employment,  including  but  not  limited 
to,  vessels  and  vessel  sections. 

Agency:  Occupational  Safety  and 
Heakh  Administration. 

Title:  Control  of  Hazardous  Energy 
Sources  (Lockout/Tagout)  (29  CFR 
1910.147). 

OMB  Number:  1218-0132  (extension). 

Frequency:  Varies  (Initially,  Yearly, 
On  Occasion). 

Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  462,340. 

Estimated  Time  Per  Respondent: 
Varies  from  15  seconds  to  2.5  hours. 

Total  Burden  Hours:  818,098. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  0. 

Description:  The  Occupational  Safety 
and  Health  Act  of  1970  (the  Act) 
authorizes  the  promulgation  of  such 
health  and  safety  standards  as  are 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
^employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 

The  collections  of  information 
contained  in  the  standard  on  the  Control 
of  Hazardous  Energy  Sources  (Lockout/ 
Tagout)  are  needed  to  reduce  injuries 
and^deaths  in  the  workplace  that  occur 
when  employees  are  engaged  in 
maintenance,  repair,  and  other  service 
related  activities  requiring  the  control  of 
potentially  hazardous  energy.  The 
employer  will  use  the  information  in  the 
procedures  he  or  she  develops  to 
provide  employees  with  a  clear 
understanding  of  uniform  and  safe 
methods  for  the  appUcation  and 
removal  of  energy  control  measures 
involving  work  on  machines  or 
equipment,  thereby  reducing  accident 
probability.  In  addition,  the  information 
will  be  used  by  employers  to  enable 
them  to  pinpoint  methods  and 
operations  currently  in  use  that  may 
require  additional  attention.  The  failure 
to  provide  and  maintain  access  to  this 
information  will  significantly  impair  the 
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Occupational  Safety  and  Health 

Administration's  effort  to  control  or 

reduce  injuries  and  fatalities  in  the 

workplace  that  are  associated  with  these 

activities  and  conditions. 
Agency:  Occupational  Safety  and 

Health  Administration. 
Title:  Electrical  Standards  for 

Construction  (29  CFR  part  1926,  Subpart 

K). 
OMB  Number:  1218-0130  (revision). 
Frequency:  Initially,  On  Occasion. 
Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions; 

Federal  Government;  State,  Local  or 

Tribal  Government. 
Number  of  Respondents:  278,500. 
Estimated  Time  Per  Respondent: 

Varies  from  .02  to  .17  hour. 
Total  Burden  Hours:  53,001. 
Total  Annualized  Capital/startup 

Costs:  0. 

Total  Annual  (operating/ 

maintaining):  0. 
Description:  The  Occupational  Safety 

and  Health  Act  of  1970  (the  Act) 
authorizes  the  promulgation  of  such 
health  and  safety  standards  as  are 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 
In  the  Electrical  Standards  for 
Construction  (29  CFR  part  1926,  Subpart 
K),  the  written  description  of  the 
Assured  Equipment  Grounding 
Conductor  Program  (AEGF)  required  by 
1926.404(b)(l)(iii)  allows  employers, 
employees,  and  OSHA  complianca 
officers  to  determine  how  the 
requirements  of  the  standard  are  being 
met,  including  the  method  of  recording 
tests.  For  example,  the  employer's 
written  program  might  specify  the  use  of 
yellow  tape  to  color  code  every  tool  and 
cord  set.  By  referring  to  the  written 
program,  OSHA  compliance  officers  and 
other  persons  can  easily  determine  if  the 
employer  is  complying  with  the 
program. 

The  posting  of  warning  signs  enables 
employees  to  avoid  accidental  contact  of 
electrical  equipment  used  on 
construction  sites.  Contact  with 
unguarded  five  electrical  parts, 
especially  at  high  voltage,  can  be 
hazardous  to  employees. 

The  tagging  of  controls,  equipment 
and  circuits  its  intended  to  prevent  the 
inadvertent  reactivation  of  the  controls, 
equipment  and  circuits  while  they  eu^ 
being  serviced. 

Agency:  Occupational  Safety  and 
Health  Administration. 


Title:  Presence  Sensing  Device 
Initiation  (PSDI)  (29  CFR  1910.217(h)). 
OMB  Number:  1218-0143  (extension), 
Frequency:  Varies  (Initially,  Yearly, 
On  Occasion). 

Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 
Number  of  Respondents:  0. 
Estimated  Time  Per  Respondent: 
Varies  from  .02  to  .17  hour. 
Total  Burden  Hours:  1. 
Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  0. 

Description:  The  Occupational  Safety 
and  Health  Act  of  1970  (the  Act) 
authorizes  the  promulgation  of  such 
health  and  safety  standards  as  are 
necessary  or  appropriate  to  provide  safe 
or  healthful  employment  and  places  of 
employment.  The  statute  specifically 
authorizes  information  collection  by 
employers  as  necessary  or  appropriate 
for  the  enforcement  of  the  Act  or  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
injuries,  illnesses,  and  accidents. 
The  collections  of  information 
contained  in  the  Presence  Sensing 
Device  Initiation  (PSDI)  standard  are 
considered  essential  for  ensuring  the 
safety  of  employees  using  presence 
sensing  devices.  The  requirement  for 
affixing  test  rod  instructions  label  to  the 
presence  sensing  device — 
1910. 21(h)(10)(I)— enhances  the  proper 
and  essential  device  testing.  Because 
operator  safety  depends  on  the  PSDI 
safety  system,  conforming  with  the 
equipment  testing  and  checking 
requirements  is  absolutely  essential  for 
worker  safety. 

The  requirements  for  certification/ 
validation  1910.21 7(h)(ll)(I)  through 
(vi),  (13),  and  Appendices  A  and  C — 
ensure  that  the  design,  installation,  and 
ongoing  maintenance  of  the  safety 
system  is  objectively  evaluated  for 
conformance  with  all  applicable 
requirements  of  the  section.  The  section 
further  requires  notification  of 
unplanned  incidents  such  as  component 
failures  and  accidents  which  could 
impair  the  continuing  safety  of  the 
system.  For  employees,  employers, 
OSHA  compliance  and  consultation 
personnel,  insurance  authorities,  and 
others  involved  to  be  able  to  recognize 
easily  that  the  system  meets  OSHA 
standards,  the  press  must  be  labeled  to 
affirm  validation/certification. 
Submitting  copies  of  accident  reports  to 
the  validation  organization  is  necessary 
to  assure  that  the  validation 
organization  will  have  knowledge  of 
field  experience  in  this  mode  of  press 


operation  and  will  be  able  to 
incorporate  any  lessons  learned  from 
the  accidents  into  the  certification/ 
validation  program  provisions. 

Because  this  rule  permits  a  mode  of 
operation  which  previously  was 
prohibited,  OSHA  believes  it  is 
especially  essential  to  verify  that  this 
method  does  not  compromise  worker 
safety.  The  certification/validation 
program  provides  a  method  to  ensure 
that  the  press  and  related  equipment  are 
properly  arranged  and  that  the 
installation  does  not  become  degraded 
over  time.  It  should  be  noted  that 
although  OSHA  uses  the  term 
"certification"  for  this  process,  it  should 
not  be  confused  with  the  use  of  the 
word  as  addressed  in  the  Office  of 
Management  and  Budget  (OMB) 
implementing  regulations  for  the 
Paperwork  Reduction  Act.  to  reflect  a 
minimal  information  collection  method. 
The  word  "certification"  in  this 
rulemaking  is  based  on  the  American 
National  Standard  ANSI  Z3 1.1. 1.-1987, 
and  is  nationally  recognized  as 
describing  a  broad,  comprehensive, 
well-defined  program  for  ensuring 
product  or  material  conformance  with 
established  standards.    • 

OSHA  believes  the  burden  for  this 
information  collection  request  is 
minimal  as  employers  have  not  incurred 
any  paperwork  to  comply  with  the 
standard  because  they  have  not  elected 
to  use  PSDI  features  on  their  power 
presses.  OSHA  is  requesting  one  hour 
approval  from  OMB  in  the  event  an 
employer  may  wish  to  use  a  PSDI, 
which  will  trigger  the  collection  of 
information  requirements. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Refuse  Piles  and  Impounding 
Structures,  Recordkeeping  and 
Reporting  Requirements. 
OMB  Number:  1219-0015  (Extension). 
Frequency:  On  Occasion. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Time  Per  Respondent:  128 
hours. 

Number  of  Respondents:  12,768. 

Total  Burden  Hours:  96,688. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  $0. 

Description:  Requires  coal  mine 
operations  submit  to  MSHA  an  annual 
status  report  and  certification  on 
impoundments  and  hazardous  refuse 
piles;  and  to  keep  records  of  the  results 
of  weekly  examinations  and 
instrumentation  monitoring  impounds. 

Agency:  Mine  Safety  and  Health 
Administration. 
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Title:  Records  of  Tests  and 
Examinations  of  Personnel  Hoisting 
Equipment. 

0MB  Number:  1219-0034  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  360. 

Estimated  Time  Per  Respondent:  96 
hours. 

Total  Burden  Hours:  34,460. 

Total  Annualized  Capital/startup 
Costs:  $0. 

Total  Annual  (operating/ 
maintaining):  $0. 

Description:  Coal  mine  operators  are 
required  to  test  and  inspect  the 
personnel  hoisting  system  to  ensure  that 
the  system  remains  safe  to  operate.  Any 
deficiencies  found  are  to  be  recorded, 
corrected  and,  a  record  made  and 
maintained  for  one  year. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
[FR  Doc.  98-32255  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  4510-2e-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,498  and  NAFTA-023471 

Kunkle  Foundry  Company, 
Incorporated,  Andrews,  Indiana;  Notice 
of  Negative  Determination  on 
Reconsideration 

On  August  26,  1998,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Regiser  on  September  10,  1998  (63  FR 
48525). 

The  Department  initially  denied  TAA 
to  workers  of  Kunkle  Foimdry  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  Department  conducted 
a  survey  of  major  customers  of  the 
subject  firm.  None  of  the  respondents 
indicated  any  imports  of  bronze 
castings.  The  workers  at  the  subject  firm 
were  engaged  in  employment  related  to 
theproduction  of  bronze  castings. 

The  petitioner  asserted  that  subject 
firm  production  of  bronze  castings  had 
been  shifted  to  Mexico  and  imported 
into  the  U.S. 

On  reconsideration,  the  department 
requested  that  the  subject  firm  provide 
additional  information  about  the 
disposition  of  certain  castings.  After 
d  scMssions  with  company  officials  and 
officials  with  companies  with  whom  the 


castings  have  been  out-sourced,  the 
department  has  found  that  the  out- 
sourced castings  are  being  manufactured 
in  New  Jersey  and  Texas  and  not  in 
Mexico. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  ehgibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Kunkle 
Foundry  Company,  Incorporated, 
Andrews,  Indiana. 

Signed  at  Washington,  DC,  this  12th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  98-32275  Filed  12-3-98;  8:45  am] 

WLUNG  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34,971;  Zilog.  Inc..  Nampa,  ID 
TA-W-35.059;  Textron  Turf  Care  & 

Specialty  Products,  Racine.  WI 
TA-W-34,883;  Coming.  Inc.,  Coming 

Metals  Shop,  Coming,  NY 
TA-W-34,914;  Arlee  Home  Fashions. 

Houston,  MO 
TA-W-34,843;  Smith  Tool,  Ponca  City, 

OK 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35,112:  Reliability.  Inc..  Durham. 

NC 
TA-W-34.980;  Ogden  Atlantic  Design 

Co.,  Charlotte,  NC 
TA-W-34,960;  The  Warren  Group., 

Secaucus,  Nf 
TA-W-34,950;  Kidz  Klothz  Group,  Inc., 

New  York,  NY 
TA-W-35,097;  Wallet  Works,  Horse 

Cave,  KY 
TA-W-35,096;  US  Technologies,  Sewell. 

NJ 
TA-W-35,119;  Tri  State  Associated 

Wholesale  Grocer,  El  Paso.  TX 
TA-W-35,118;  Institute  for  Scientific 

Information.  Cherry  Hill.  Nf 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34,915:  Syntec  Industries,  Inc.. 

Rome,  GA 
TA-W-34,998;  PCC  Merriman, 

Hingham,  MA 
TA-W-35.039:  Reese  Enterprises.  Inc.. 

Acme  Metal  Products,  Plymouth. 

PA 
TA-W-35.083  &  A;  Union  Apparel.  Inc., 

Norvelt,  PA  &■  Perfect  Cutting  Co., 

Inc.,  Norvelt,  PA 
TA-W-34,927;  Siemens  Westinghouse 

Power  Corp.,  Winston-Salem,  NC 
TA-W-34,795;  National  Textiles  LLC, 

Morganton.  NC 
TA-W-34,862;  Rexair,  Inc.,  Cadillac,  MI 
TA-W-34,784;  Thorn  Apple  Valley, 

Frederick  Fresh  Pork  Div. /Detroit, 

,MI 
TA-W-35,095;  McCulloch  Corp..  Lake 

Havasu  City  Warehouse,  Lake 

Havasu  City,  AZ 
TA-W-34,906;  Fairchild 

Semiconductor,  South  Portland,  ME 
TA-W-34,847:  Technaflow,  Inc., 

.Vancouver,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Afiifrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
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determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-34,920;  Customer  Service  Dept.. 
Fruit  of  The  Loom,  Bowling  Green, 
KY:  July  29,  1997. 
TA-W-34,990;  Binary  Umited,  New 

York.  NY:  August  21.  1997. 
TA-W-34,922;  Zeneca  Specialties. 
Mount  Pleasant.  TN:  August  17, 
1997. 
TA-W-35,040  &■  A;  The  Clarks 

Companies.  NA,  Kennett  Square, 
PA:  November  27,  1998  and 
Manufacturing  Shoe  Plant, 
Franklin,  WV:  September  25,  1997. 
TA-W-35,032;  TRW/BDM-Petroleum 
Technologies,  Bartlesville,  OK: 
September  15.  1997. 
TA-W-35.079:  General  Electric 

Industrial  Systems,  Erie,  PA:  August 
1.  1998. 
TA-W-35.093:  Dash  America,  Okie 
Apparel  Plant,  Hugo,  OK:  July  28. 
1997. 
TA-W-35.025;  Sportknit.  Inc.. 

Albertson,  NC:  September  17,  1997. 
TA-W-34.718  &■  A;  NACCO  Materials 
Handling  Group,  Inc.,  Yale 
Materials,  Flemington.  NJ  &  Hyster 
Co..  Danville.  IL:  June  18,  1997. 
TA-W-34,106:  Farah  USA,  Inc..  El  Paso. 

TX  December  9,  1996. 
TA-W-35.056:  Halliburton  Energy 

Service.  Headquartered  in  Houston. 
TX  and  Operating  at  Various 
Locations  in  The  Following  States: 
A;  AK.  B;  AL.  C;  AR.  D;  CA,  E;  FL. 
F:  IL.  G:  IN,  H;  KS,  I,  LA,  J;  MI,  K; 
MS.  L:  NM,  M;  ND,  N;  OH.  O;  OK, 
P;  PA.  O;  TX,  R;  VA,  S;  WY: 
September  4.  1997. 
TA-W-35,058;  UCAR  Corp..  Clarksburg. 

WV:  September  24.  1997. 
TA-W-35.072  &■  A;  Lone  Star  Steel  Co.. 
Lone  Star.  TX  and  T&NLone  Star 
Warehouse.  Lone  Star.  TX: 
September  29,  1997. 
TA-W-35,065;  Cape  Cod  Sportswear 
Co.,  Inc.,  New  Bedford,  MA: 
September  24,  1997. 
TA-W-35,110;  M.I.  Phoenix,  Inc..  New 

Bedford.  MA:  Octobers.  1997. 
TA-W-35,026:  Big  C  Corp.,  Red  Boiling 

Springs,  TN:  September  17,  1997. 
TA-W-35,106:  OPT  Industries,  Inc., 
Phillipsburg.  NJ:  September  28, 
1997. 
TA-W-35,086;  North  Star  Steel  Texas. 
Inc..  Beaumont.  TX:  September  29, 
1997. 
TA-W-35,033:  Anvil  Knitwear,  Inc., 

Whiteville,  NC:  September  17.  1997. 
TA-W-35r027;  Trico  Products  Corp., 
Buffalo.  NY:  September  1.  1997. 
TA-W-35.122;  Pafer  Huichita  El  Paso. 
Inc..  El  Paso,  TX:  October  2,  1997. 
TA-W-34.974;  Essex  Manufacturing  Co., 
Fall  River,  MA:  September  3,  1997. 


TA-W-34,985:  Bernstein  &  Sons  Shirt 

Corp..  Utica,  MS:  September  1. 
1997. 
TA-W-35.137;  Adams  USA,  Inc., 

Monterey,  TN:  October  12,  1997. 
TA-W-35.037;  Sandy  Shaw.  Inc.,  New 

York,  NY:  September  16.  1997. 
TA-W-35.142:  Tri-Clover.  Inc..  AN  Alfa 

Laval  Co..  St.  Charies.  MO:  October 

16.  1997. 
TA-W-35.008;  DSI  Staff  Cdnnxions, 

Workers  Employed  at  Thomson 

Consumer  Electronics  Rebuild 

Center,  El  Paso.  TX:  September  28, 

1997. 
TA-W-35,022;  Armtex,  Inc.  Dye  & 

Finishing  Plant  &■  Finished  Goods 

Warehouse,  Pilot  Mountain,  NC: 

September  11,  1997. 
TA-W-34.893;  Gintex  LTD  (Formerly 

MAS  Cutting).  Pittston.  PA:  August 

10.  1997. 
TA-W-35.024:  Todd  Products  Corp., 

Brentwood,  NY:  September  15, 

1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely; 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 


articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-02509;  National  Textiles. 

LLC,  Morganton.  NC 
NAFTA-TAA-02663:  National  Fruit 
Products  Co..  Inc..  Kent  City  Plant. 
Kent  City.  MI 
NAFTA-TAA-0261 7;  PCC  Merriman. 

Hingham.  MA 
NAFTA-TAA-02627;  Spalding  Sports 

Worldwide,  Chicopee,  MA 
NAFTA-TAA-02658;  Cape  Cod 

Sportswear  Co.,  Inc..  New  Bedford, 
MA 
NAFTA-TAA-0261 2;  Essex 

Manufacturing  Co.,  Fall  River,  MA 
NAFTA-TAA-02685  &■  A;  Union 
Apparel,  Inc..  Norvelt.  PA  and 
Perfect  Cutting  Co..  Inc..  Norvelt. 
PA 
NAFTA-TAA-02672  &■  A;  Lone  Star 
Steel  Co..  Lone  Star.  TX  and  T&N 
Lone  Star  Warehouse.  Lone  Star.  TX 
NAFTA-TAA-02695;  Textron  Turf  Care 

&■  Specialty  Products.  Racine.  WI 
NAFTA-TAA-02678;  Hamlin,  Inc., 
Subsidiary  of  Breed  Technologies, 
Gwinn.  MI 
NAFTA-TAA-02629;  Sportknit.  Inc.. 

Albertson.  NC 
NAFTA-TAA-02522;  Thorn  Apple 
Valley,  Frederick  Fresh  Port  Div., 
Detroit,  MI 
NAFTA-TAA-02650;  Woodwork  Corp  of 
America,  A  Subsidiary  of  DBA 
Products  Co..  Merrill.  WI 
NAFTA-TAA-02606;  Zilog.  Inc., 

Nampa,  ID 
NAFTA-TAA-02651;  Vulcan-Brunswick 
Bowling  Pin  Co..  Antigo.  WI 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

NAFTA-TAA-02603;  Ogden  Atlantic 
Design  Co..  Charlotte,  NC 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02587:  Gintex,  Ud. 

Formerly  hdAS  Cutting,  Pittston.  PA: 
August  10,  1997. 


Dated:  Novei 
Grant  D.  Beale 

Acting  Directoi 
Assistance. 

[FR  Doc.  98-32 
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npetitive  with 
id  by  the  firm 


onal  Textiles, 


NAFTA-TAA-02686;  Welco  Lumber 

Co.,  Marysville,  WA:  October  20, 

1997. 
NAFTA-TAA-02556;  Cross  Creek 

Apparel,  Carthage,  NC:  October  5, 

1997. 
NAFTA-TAA-02689;  Pafer  Huichita  El 

Paso,  Inc.,  El  Paso,  TX:  October  21. 

1997. 
NAFTA-TAA-02712;  Halliburton 

Energy  Services,  Casper,  WY: 

October  29,  1997. 
NAFTA-TAA-02696;  Tri-Clover,  Inc., 

An  Alfa  Laval  Flow  Co.,  St.  Charles, 

MO:  October  20,  1997. 
NAFTA-TAA-02675;  Adams  USA,  Inc., 

Monterey,  TN:  October  15,  1997. 
NAFTA-TAA-02634;  Todd  Products 
^     Corp.,  Brentwood,  NY:  September 

15  1997. 
NAFTA-TAA-02664;  North  Star  Steel 

Texas,  Inc.,  Beaumont,  TX:  October 

8,1997. 
NAFTA-TAA-02677;  General  Electric, 

Industrial  Systems,  Erie  PA:  July  20, 

1998. 
NAFTA-TAA-02632;  General  Electric 

Co.,  Power  Systems  Engineering 

Drafting  Operations  &  Power 

Systems  Information  Management 
Services  Group,  Fitchburg,  MA:  August 

25,  1997. 
NAFTA-TAA-02575;  Zeneca 

Specialties,  Mount  Pleasant,  TN: 
I      August  18,  1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  November  20, 1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32266  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  4S10-9(M< 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,607] 

Berg  Electronics  Group,  Incorporated, 
RF  Division  A/K/A  Specialty 
Connector,  Franklin,  Indiana;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  {19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance  on  July  27, 1998,  applicable 
to  workers  of  Berg  Electronics  Group, 
RF  Division  located  in  Franklin, 
Indiana.  The  notice  was  published  in 
the  Federal  Register  on  August  7, 1998 
(63  FR  42434). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  radio  ft^quency  (RF) 
connectors.  The  company  has  provided 
information  showing  that  workers  of 
Berg  Electronics  have  had  their  wages 
reported  under  the  unemployment 
insurance  (UI)  tax  account  for  the 
former  owner.  Specialty  Connector. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Berg  Electronics  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,607  is  hereby  issued  as 
follows: 

All  workers  of  the  RF  Division  of  Berg 
Electronics  Group,  Incorporated,  also  known 
as  Specialty  Connector,  Franklin,  Indiana, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  20, 1997 
through  July  27,  2000,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
ofthe  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  19th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32265  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  4510-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,136] 

BWD  Automotive  of  Alabama,  Selma, 
Alabama;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  26,  1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  BWD  Automotive  of 
Alabama,  located  in  Selma,  Alabama 
(TA-W-35,136). 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-35,078). 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  axid 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC  this  3rd  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32262  Filed  12-3-98;  8:45  am) 

BILLING  COOe  4S1fr-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
ofthe  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  ofthe  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2.  ofthe  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  ofthe  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
14,  1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adfustment  Assistance,  at  the  address 
shcAvn  bolow,  not  later  than  December 
14,  1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  9th  day  of 
November,  1998. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
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TA-W 


35,175 
35.176 
35,177 
35,178 
35,179 
35,180 
35.181 
35,182 
35,183 
35,184 
35,185 
35.186 
35,187 

35.188  . 

35.189  . 

35.190  . 

35.191  . 

35.192  . 

35.193  . 

35.194  . 

35.195  . 

35.196  . 

35.197  . 

35.198  . 

35.199  . 

35.200  . 

35.201  . 


Subject  firm 
(petitioners) 


Electronic  Components  (Co.)  

Household  Products.  Inc  (Co.)  .... 

Elg  Metals,  Inc  (Wkrs)  

Clar  Mar,  Inc  (Co.) 

Spartan  Mills  (Wkrs)  

TYK  America.  Inc  (Wkrs) 

Nortel— Wireless  Network  (Wkrs) 

PL  Subsidiary  (Co.)  

Lincoln  Brass  Works,  Inc  (Wkrs)  . 

LeBlanc,  Inc  (Co.)  

Allegheny  Ludlum  Steel  (USWA) 
Westinghouse  Air  Brake  (Wkrs)  .. 

Fruit  of  The  Loom  (Wkrs)  

Greif  Brothers  Corp  (Wkrs)  

Rexnord  Chain  (USWA)  

Highlander  Apparel.  Inc  (Wkrs)  .... 

Allied  Signal  Laminate  (Wkrs)  

Rockwell  Seminconductor  (Co.)  ... 

Dealers  Manufacturing  (Co.)  

Aplex  Industrial  (Wkrs)  

Bulk  Pack,  Inc  (Co.)  

Monarch  Machine  Tool  (Co.) 

Frank  1x  and  Sons  (Co.) 

Northern  Cheyenne  Pine  (Wkrs)  .. 

Hercules,  Inc  (Co.)  

Nabors  Drilling  USA  (Wkrs) 

CXiebecor  Printing  (Wkrs)  


Appendix 

(Petitions  instituted  on  11/9/1998] 


Location 


35.202  U.S.  Steel  (USWA) 


Tucson.  f<Z. 

Asheboro.  NC 

McKeesport.  PA  

Cherryville.  NC  

Cheshee.  SC 

Irvona.  PA  

Morrisville,  NC 

Dublin,  GA 

Waynesboro,  TN  

Sioux  City.  lA  

Pittsburgh.  PA  

Foster  City.  CA 

Bowling  Green.  KY  .. 

Westfield.  MA  

Indianapolis,  IN  

Carthage,  TN 

Pendleton,  SC 

Colorado  Spring.  CO 

Portage.  Wl  

Midland.  TX  

Denison.  TX  

Cortland,  NY 

Chartottesville.  VA  .... 

Ashland,  MT 

Parlin,  NJ 

Kilgore,  TX  

Providence,  Rl 

Braddock,  PA  


Date  of 
petition 


10/27/1998 

10/22/1998 

10/26/1998 

10/27/1998 

03/03/1998 

10/26/1998 

10/20/1998 

10/21/1998 

10/20/1998 

10/19/1998 

10/23/1998 

10/26/1998 

09/08/1998 

10/17/1998 

10/26/1998 

10/25/1998 

10/26/1998 

10/28/1998 

10/27/1998 

10/28/1998 

10/29/1998 

10/28/1998 

10/23/1998 

10/26/1998 

10/21/1998 

10/22/1998 

10/24/1998 

11/02/1998 


Product(s) 


Circuit  Board  Assemblies. 

Household  Consumer  Products. 

Stainless  Steel  Scrap. 

Ladies'  Sportswear. 

Woven  Apparel  Fabrics. 

Bricks  for  Steel  Mills. 

Digital  Wireless  Telephone  Systems. 

Denim  Blue  Jeans. 

Brass  Valves  for  Gas  Grills. 

Communicatwn  Towers  and  Accessories. 

Silkx)n  Steel. 

Pipe  Fittings. 

Administrative,  Management.  Clerical  etc. 

Paper. 

Chain  Products. 

Denim  and  Twill  Men's  Shirts. 

Copper  Clad  Laminate. 

Semiconductor  Chips. 

Re-Manufactured  Automotive  Paris. 

Centrifical  Pumps. 

Bulk  Containers. 

Vertical  Machining  Centers. 

Greige  Goods. 

Lumber. 

Nitrocellulose. 

Oil.  Gas  Drilling. 

Print,  Bindery  of  Books.  Maps.  Posters 

Hot  Rolled  Sheet. 


Chapter  2,  of 
will  further  r 
determinatio 
or  partial  sep 
threatened  to 
of  the  firm  in 
The  petitic 
showing  a  su 
subject  matte 
request  a  pul 
request  is  fih 
Acting  Dired 


[PR  Doc.  98-32256  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,935] 

Fairchild  Semiconductor,  West  Jordan, 
Utah;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  21.  1998  in  response 
to  a  worker  petition  which  was  filed  on 
August  10,  1998  on  behalf  of  workers  at 
Fairchild  Semiconductor,  West  Jordan, 
Utah. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  16th  day  of 
November,  1998. 

Grant  0.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  98-32267  Piled  12-3-98;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,820] 

General  Electric  Company,  Power 
Systems  Plant,  Fitchburg, 
Massachusetts;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  October  30, 1998,  the 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  determination  was  signed  on 
September  17,  1998,  and  published  in 
the  Federal  Register  on  October  9.  1998 
(63  FR  54494). 

Subsequent  to  the  issuance  of  the 
determination  the  company  provided 
additional  information  with  respect  to 
company  imports  and  lost  bids  that 
merits  the  Department's  reinvestigation 
of  the  initial  determination. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 


Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  12th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-32260  Piled  12-3-98;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 


[FT?  Doc.  98-3 

BILUNG  COOE  « 

DEPARTME 

Employmen 
Adminlstrat 
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4aps,  Posters. 


ie  Adjustment 
}-98;  8:45  am] 


Chapter  2.  of  the  Act.  The  investigations 
will  hirther  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
14,  1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
14,  1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 


the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
November,  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  on  11/02/1998) 

TA-W 

Subject  fimi 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

35.141   

35.142  

35  14^ 

Gilbert  and  Bennett  Mfg  (Comp)  

Tri-Clover,  Inc  (Comp)  

Savaoe  Zinc  Inc  fWrks)  

Cardey,  Ml  

St.  Charies,  MO  

Thorn  Hill,  TN 

Youngsville,  LA  

Duncan,  OK  

Momstown,  IN 

New  Yortt,  NY  

Williston,  ND  

Rockford,  Ml 

McKenze.  TN  

Baltimore,  MD  

Chilhowie,  VA 

Bay  Shore.  NY  

Kulpmont.  PA  

Rodty  Mount.  NC 

Martinsville.  VA  

Martinsville,  VA  

El  Paso.  TX 

Hillsboro.  OR 

Sturtevant.  Wl  

Andrews,  TX  

Griffin,  GA  

Cambridge.  OH  

Long  Island  Cty.  NY  .... 

Brooklyn,  NY  

Export.  PA 

Westboro.  MA  

Nashville.  TN 

Bethlehem.  PA 

McKeesport.  PA  

Cass  City,  Ml  

10/21/1998 
10/16/1998 
10/16/1998 
10/13/1998 
10/01/1998 
10/20/1998 
10/08/1998 
10/20/1998 
10/16/1998 
09/10/1998 
10/18/1998 
10/19/1998 
10/09/1998 
10/16/1998 
10/15/1998 
10/15/1998 
10/09/1998 
10/21/1998 
10/15/1998 
10/06/1998 
10/13/1998 
10/05/1998 
10/20/1998 
10/21/1998 
10/13/1998 
10/14/1998 
10/16/1998 
10/21/1998 
10/23/1998 
10/23/1998 
10/23/1998 
10/22/1998 
10/20/1998 
10/20/1998 

Cedar  Post,  Rails.  Cedar  Mu\a\. 
High  Punty  Fittings. 
Mine  Zinc  Concentrate. 

3J 
3< 
3! 
3! 
3L 

5.144  

5  145 

Schlumberger  Oilfield  (Wrks)  

Schlumberoer  Oilfield  (Wrks)  

Oil  and  Gas  Exptoration  and  Drilling. 
Oil  and  Gas  ExpkxatMjn  and  Dnlhng. 

3,146  

5  147 

Detroit  Steel  Products  (Wrks) 

Fashk)ns  bv  Garitfo  (UNITE)  

Suspension  Systems  for  Toicks. 
Coats,  Surts,  Jackets. 

'i  1/lR 

Martin-Decker  Totco  (Wrks)  

Rent  Computers  to  Montor  Rigs. 

35.149  

35.150  

3fi  i«;i 

Wolverine  World  Wide  (Comp) 

Tanned  Pigskin  for  Shoes,  Boots. 

America  Lantern  (Wrks)  

Carr  Lowrev  Glass  (GMP)    

Outdoor  Residential  Lighting. 

Glass  (Containers  for  Lotk>ns,  Perfumes. 

3i 
3L 

5,152  

Buster  Brown  Apparel  (Comp)  

Tioer  Accessories,  Inc  (UNITE) 

(Dhikjren's  Apparel. 

i;i«ei 

Belts. 

35.154  

35.155  

3<;  i<u; 

Len-Jeff,  Inc.  (UNITE)  

Rocky  Mount  Instruments  (Comp)  

Pluma  Inc  (Comp)  

Ladies'  Dresses. 

Digital  Electronic  Organs. 

Knitting,  Cutting  Fleece  and  Jersey. 

3 

a 

3 
3 
3 
3 
3 
3 
3 
3 
3 
3v, 

5157 

Tuttex  (Comp) 

Fleece  Pants,  Crewneck  Shirts,  Shorts. 

5.158  

5.159  

5.160  

Quickie  Mfg/Assembly  Serv  (Comp)  

Komatsu  Silicon  Amerka  (Wrt<s) 

Golden  Books  Family  (UAW)  

Weatherford  Enterra  (Wrks)  

HousehoW  Cleaning  Tods. 
Silcon  Ingots  and  Wafers. 
ChiWren's  Story  Brooks. 

5161 

Oilwell  Services. 

5il62  

Thomaston  Mills.  Inc  (Comp)  

Ametek-March  Electric  (lAMAW) 

Tickle  Me  (Wrks)  

Yam. 

5.163  

5.164  

5.165  

Small  Electric  Motors. 
Children's  Clothing. 

L  and  D  Ladies  Bottom  (Writs) 

Leybold  Vacuum  Products  (Wrt<s) 

Tyrolit  North  Amerka  (Wrks) 

ftortel  Incoroorated  (Writs)  

Ladies'  Skirts  and  Pants. 

5.166  

Dry  Vacuum  Pumps. 

5,167 

H  1RR 

Grinding  Wheels. 
*Re-BuiW  Telephone  Sets. 

3<i  1RQ 

Javo  Neckwear  (UNITE) 

Neckwear,  Ties. 

3 
3 

5  170 

ELG  East  Coast.  Inc  (Writs) 

Scrap  Metal  Processor. 

i;  171 

Walbro  Com  (UAW1                           

Engine  Ck)mponents  (Cartxiretors). 

35.172  

35.173  

3*  ^^A 

Natwnal  Oilwell  (Writs)  

McAlester,  OK 

Mt.  Steriing,  KY 

Pump  Liners. 

Jockev  International  (Wrks)  

Men's  and  Ladies'  Underwear. 

Northwestern  Steel  (Comp)  

Steriing,  IL 

Wire  Products. 

*                  

(FR  Doc.  98-32257  Filed  12-3-98;  8:45  am) 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Levi  Strauss  and  Company;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 


Certification  of  EHgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  7, 1997,  applicable  to  workers  of 
Levi  Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17, 1998  (62  FR  48888).  The 
certification  was  subsequently  amended 
to  include  subject  firm  workers  at 
various  facilities  and  offices  and 
contract  workers  at  facilities  where  the 
subject  firm's  workers  had  been 
previously  certified. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 


shows  that  worker  separations  occurred 
at  two  companies;  El  Paso  Physical 
Therapy  Services  and  J  and  L 
Enterprises,  performing  contract 
services  for  Levi  Strauss's  previously 
certified  production  facilities;  the 
PelUcano  Finishing  Facility.  El  Paso. 
Texas  and  the  Amarillo  Finishing  Plant. 
An-ierillo.  Texas.  Based  on  this  new 
information,  the  Department  is 
amending  the  certification  to  cover 
workers  at  El  Paso  Physical  Therapy 
Services.  El  Paso.  Texas  and  J  and  L 
Enterprises,  Amarillo,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
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Levi  Strauss  and  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-33,513  is  hereby  issued  as 
follows: 

All  workers  of  Levi  Strauss  and  Company, 
including  Dockers  and  contract  workers  at 
the  following  facilities,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  13,  1996  through  August  7, 1999 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974: 

TA-W-33.513  Goodyear  Cutting 

Facility,  El  Paso,  Texas 
TA-W-33.513A  Fellicano  Finishing 

Facility  including  El  Paso  Physical 

Therapy  Services,  11460  Fellicano, 

El  Paso.  Texas 
TA-W-33.513F  Amarillo  Finishing 

Plant.  4724  24th  St.,  NE  including 

J  and  L  Enterprises,  11601  Wade, 

Amarillo.  Texas. 

Signed  at  Washington,  DC  this  17th  day  of 
November,  1998. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  9a-32264  Filed  12-3-98;  8:45  am) 

BILUNQ  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,479  and  TA-W-34,479A] 

Nabors  Drilling  USA,  Incorporated 
Wiiliston,  North  Daitota  and  Operating 
at  Various  Locations  in  Montana; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  26. 1998 
applicable  to  workers  of  Nabors  Drilling 
USA.  Incorporated,  Wiiliston,  North 
Dakota  (TA-W-34,479).  The  noUce  was 
published  in  the  Federal  Register  on 
July  31. 1998  (63  FR  40935). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  provide  contract  drilling 
services  in  the  crude  oil  and  natural  gas 
industry.  New  information  provided  by 
the  company  shows  that  some  workers 
separated  from  employment  at  Nabors 
Drilling  USA,  Incorporated,  Wiiliston, 
North  Dakota  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Nabors 
Drilling  USA  operating  at  various 
locations  in  the  State  of  Montana.  Based 


on  these  findings,  the  Department  is 
amending  the  certification  to  include 
workers  of  Nabors  Drilling  USA. 
Incorporated  operating  at  various 
locations  in  the  State  of  Montana. 
The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Nabors  Drilling  USA.  Incorporated  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-34,479  is  hereby  issued  as 
follows: 

All  workers  of  Nabors  Dirlling  USA, 
Incorporated,  Wiiliston,  North  Dakota  (TA- 
W-34,  479)  and  operating  at  various 
locations  in  Montana  (TA-W-34,479A),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  14, 1997 
through  June  26.  20O0  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  18th  day  of 
November,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-32268  Filed  12-3-98;  8:45  am] 

BILUNG  COOE  4510-3IMIrl 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-34,884] 

Pioneer  Finishing  Duro  Industries,  Fall 
River,  Massachusetts;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Pioneer  Finishing,  Duro  Industries.  Fall 
River.  Massachusetts.  The  review 
indicated  that  the  appfication  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-34,884;  Pioneer  Finishing,  Duro 
Industries.  Fall  River. 
Massachusetts  (November  18.  1998) 

Signed  at  Washington.  D.C.  this  18th  day 
of  November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-32273  Filed  12-3-98;  8:45  am] 

BILUNQ  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,398;  TA-W-34,398C;  TA-W- 
34,3980;  TA-W-34,398E;  TA-W-34,398F 
and  TA-W-34,398G] 

Semitool,  Incorporated:  Kaiispelt, 
Montana;  Semitool — Southwest, 
Tempe,  Arizona;  Semitool— California, 
San  Jose,  California;  Western  Regional 
Office,  Wilsonville,  Oregon;  Central 
Regional  Office,  Dallas.  (Richardson), 
Texas;  and  Eastern  Regional  Office, 
Orlando,  Florida;  Amended 
Certification  Regarding  Eiigibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
28,  1998,  applicable  to  all  workers  of 
Semitool,  Incorporated  located  in 
Kalispell,  Montana.  The  notice  was 
published  in  the  Federal  Register  on 
June  22,  1998  (63  FR  33958). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  occurred 
at  Semitool — Southwest.  Tempe. 
Arizona;  Semitool — California.  San  Jose, 
California;  Western  Regional  Office. 
Wilsonville,  Oregon;  Central  Regional 
Office,  Dallas,  (Richardson).  Texas;  and 
the  Eastern  Regional  Office.  Orlando. 
Florida.  Workers  at  these  locations 
provide  administrative  and  customer 
support  services  for  Semitool 's  wafer 
processing  equipment  production 
facilities  including  Kalispell.  Montana. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Semitool,  Incorporated  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Semitool,  Incorporated; 
Semitool — Southwest.  Tempe.  Arizona; 
Semitool — California.  San  Jose, 
California;  Western  Regional  Office, 
Wilsonville,  Oregon;  Central  Regional 
Office,  Dallas.  (Richardson).  Texas;  and 
the  Eastern  Regional  Office,  Orlando, 
Florida. 

The  amended  notice  applicable  to 
TA-W-34,398  is  hereby  issued  as 
follows: 

All  workers  of  Semitool,  Incorporated. 
Kalispell,  Montana  (TA-W-34,398); 
Semitool— Southwest,  Tempe.  Arizona  (TA- 
W-34.398C):  Semitool— California,  San  Jose. 
California  (TA-W-34,398D);  Western 
Regional  Office,  Wilsonville,  Oregon  (TA-W- 


34.398E);  Cent] 
(Richardson),  1 
the  Eastern  Reg 
(TA-W-34.398 
partially  sepan 
after  March  14, 
are  eligible  to  a 
under  Section : 
Signed  at  We 
November  1991 
Grant  D.  Beale 
Acting  Directoi 
Assistance. 
(FR  Doc.  98-32 
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'  Signed  at  W 
Nbvember,  19! 
GtuA  D.  Beale 
Acting  Directo 
Assistance. 
[FR  Doc.  98-3: 
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«C;  TA-W- 
k-W-34,398F 


e  company 
ions  occurred 


34,398E);  Central  Regional  Office,  Dallas. 
(Richardson),  Texas  (TA-W-34,398F);  and 
the  Eastern  Regional  Office,  Orlando,  Florida 
(TA-W-34.398G)  who  became  totally  or 
partially  separated  firom  employment  on  or 
after  March  14, 1997  through  May  28,  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  18th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32269  Filed  12-3-98;  8:45  am] 

WLUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-34,9071 

Sweet-Orr  &  Company,  Dawsonviile, 
Georgia;  Dismissai  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Sweet-Orr  &  Company,  Dawsonviile, 
Georgia.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-34,907;  Sweet-Orr  &  Company, 

Dawsonviile,  Georgia  (November 

18,  1998) 

Signed  at  Washington,  DC  this  18th  day  of 
November,  1998. 
(k-ant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32272  Filed  12-3-98;  8:45  am) 

WLUNG  CODE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-dS.OSS] 

TransTexas  Gas  Corporation,  Houston, 
Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  28, 1998,  in 
response  to  a  petition  filed  on  the  same 
date  on  behalf  of  workers  at  TransTexas 
Gas  Corporation,  Houston,  Texas. 

The  company  official  submitting  the 
)etition  has  requested  that  the  petition 


be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32261  Filed  12-3-98;  8:45  am] 

WLUNQ  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Equal  Employment  Opportunity  in 
Apprenticeship  and  Training; 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  collection  of  the  information 
regarding  registered  apprenticeship 
programs  under  Title  29  CFR  Part  30 
(Equal  Employment  Opportunity  in 
Apprenticeship  and  Training). 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  2, 1999. 

The  Etepartment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Kfinimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Anthony  Swoope,  Director, 
Biu^au  of  Apprenticeship  and  Training, 
200  Constitution  Ave.,  NW,  Room  4649. 
Washington,  DC,  20210;  E-mail  Internet 
address:  aswoope©doleta.gov; 
Telephone  number:  (202)  219-5921  (this 
is  not  a  toll-free  number);  Fax  number: 
(202)  21^5011  (this  is  not  a  toll-ftee 
number). 
SUPPt-EMENTARY  INFORMATION: 

L  Background 

The  National  Apprenticeship  Act  of 
1937  authorizes  and  directs  the 
Secretary  of  Labor  "to  formulate  and 
promote  the  furtherance  of  labor 
standards  necessary  to  safeguard  the 
welfare  of  apprentices,  to  extend  the 
application  of  such  standards  by 
encouraging  the  inclusion  thereof  in 
contracts  of  apprenticeship,  to  bring 
together  employers  and  labor  for  the 
formulation  of  programs  of 
apprenticeship,  to  cooperate  with  State 
agencies  engaged  in  the  formulation  and 
promotion  of  standards  of 
apprenticeship,  and  to  cooperate  with 
the  Office  of  Education  under  the 
Department  of  Health,  Education,  and 
Welfare*  *  *.  "Section  2  of  the  Act 
authorizes  the  Secretary  of  Labor  to 
"publish  information  relating  to  existing 
and  proposed  labor  standards  of 
apprenticeship,"  and  to  "appoint 
national  advisory  committees  *  *  *." 
(29  U.S.C.  50a). 

Title  29  CFR  Part  30  sets  forth  policies 
and  procedures  to  promote  equality  of 
opportimity  in  apprenticeship  programs 
registered  with  the  U.S.  Department  of 
Labor  and  recognized  State 
apprenticeship  agencies.  These  policies 
and  procediues  apply  to  recruitment 
and  selection  of  apprentices,  and  to  all 
conditions  of  employment  and  training 
during  apprenticeship.  The  procedures 
provide  for  review  of  apprenticeship 
programs,  for  registering  apprenticeship 
programs,  for  processing  complaints, 
ancl  for  deregistering  noncomplying 
apprenticeship  programs.  This  part  also 
provides  policies  and  procedures  for 
continuation  or  withdrawal  of 
recognition  of  State  agencies  which 
register  apprenticeship  programs  for 
Federal  purposes. 
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n.  Current  Actions 

Recordkeeping  and  data  collection 
activities  regarding  registered 
apprenticeship  are  by-products  of  the 
registration  system.  Organizations 
which  apply  for  apprenticeship 
sponsorship  enter  into  an  agreement 
with  the  Federal  Government  or 
cognizant  State  government  to  operate 
their  proposed  programs  consistent  with 
29  CFR  Part  30.  Apprenticeship 
sponsors  are  not  required  to  file  reports 
regarding  their  apprentices  other  than 
individual  registration  and  update 
information  as  an  apprentice  moves 
through  their  program. 


Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  29  CFR  Fart  30.  Equal 
Employment  Opportunity  in 
Apprenticeship  and  Training.   - 

OMB  Number:  1205-0224. 

Agency  Number:  ETA  9039. 

Recordkeeping:  Apprenticeship 
sponsors  are  required  to  keep  accurate 
records  on  the  qualifications  of  each 
applicant  pertaining  to  determination  of 
compliance  with  these  regulations. 
Records  must  be  retained,  where 
appropriate,  regarding  affirmative  action 
plans  and  evidence  that  qualification 


standards  have  been  validated.  State 
Apprenticeship  Councils  are  also 
obligated  to  keep  adequate  records 
pertaining  to  determination  of 
compliance  with  these  regulations.  All 
of  the  above  records  are  required  to  be 
maintained  for  five  years.  If  this 
information  was  not  required,  there 
would  be  no  documentation  that  the 
apprenticeship  programs  were  being 
operated  in  a  nondiscriminatory 
manner.  Many  apprenticeship  programs 
are  4  years  or  more  in  duration; 
therefore,  it  is  important  to  maintain  the 
records  for  at  least  5  years. 


Section 


Total 
respondents 


Frequency 


Total 
responses 


Average  time  per 
response 


Burden 


Summary  of  Burden  for  30  CFR  Part  29 


Sec.  30.3  

112 

1,336 

3.964 

50 

41,480 
30 

41,480 
50 
30 
30 

1-time  

112  

Sec.  30.4  

1-time  

1,336 

56 

Sec.30.5  

1-time  basis/applicant  

1-time 

3,964  

^A>  hour 

1,336 
1,982 

Sec.  30.6  

50  ..._ 

41,480 

5  hours ^ 

Sec.  30.8  

1-time  

250 

Sec.  30.8  

1 -time/program 

1-time  

20.740 

^  miniftoe 

691 
1,728 

Sec.  30.11  

FTA  OniQ 

41,480  

Hand-out  

Sec.  30.15  

1-time  

1-time  

varies 

50 

Completed 

'/fe  hour 

25 

Sec.  30.19  

Total  

109,212  

6,068 

Total  Burden  Cost  (Capital/Start-up) 
=  0. 

Total  Burden  Cost  (Operation/ 
Maintenance)  =  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  30, 1998. 

Anthony  Swoope, 

Director,  Bureau  of  Apprenticeship  and 
Training. 

(FR  Doc.  98-32254  Filed  12-3-98;  8:45  am] 
BiLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 


Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
if  filed  in  vmting  with  the  Acting 
Director  of  OTAA  not  later  than 
December  14, 1998. 

Also,  interested  persons  are  invited  to 
submit  wnritten  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  December 
14, 1998. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  OTAA,  ETA,  DOL, 
Room  C-4318.  200  Constitution 
Avenue,  N.W.  Washington,  D.C.  20210. 

Signed  at  Wasiiington,  D.C.  this  18th  day 
of  November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Subject  rirm 


Location 


Date  received 

at  Governor's 

office 


Petition  No. 


Articles  produced 


Arrow— Ace  Die  Cutting  (UPWU) 

Gourtland  Manufacturing  (Co.)  

Delta  Woodside  Industries  (Co.)  

Tri  State  Wholesale  Associated  Gro- 

I  cers  (Wkrs). 

Assembly  Services — Quickie  (Co.)  

Oarion  Mfg  Corp  of  America  (Wrks)  

Champion  Products  (Comp) 

Dan  River,  Inc  (Wrks) 

Romart,  Inc  (  )  

Mate!  (UPWU)  

U.S.  Steel  Mining  (UMWA) 

ery  Dennison  (Wkrs)  

Kinross  Delamar  Mining  (Co.) 

Hubbell  Lighting  (Co.) 

Belden  Wire  and  Cable  (Co.)  

Fresenius  Medical  Care  (Co.)  

Anvil  Knitwear  (Wkrs)  

Siemens     Energy     and     Automation 

(Wkrs). 
Saldan  Bindery  (Co.)  


Bronx,  NY  

Appomattox,  VA  .... 

Decatur,  TN  

El  Paso,  TX  

El  Paso,  TX  

Walton.  KY 

Dunn,  NC 

Springdale,  NC  

Scranton,  PA  

Ft.  Wayne,  IN  

Pineville,  WV  

Quakertown,  PA  .. 
Jordan  Valley,  OR 
Christiansburg,  VA 

Franklin,  NC 

McAllen.  TX  

Mullis,  SC  

Little  Rock,  AR 

Brooklyn,  NY 


11/02/1998 
11/03/1998 
11/02/1998 
10/23/1998 
10/23/1998 
10/30/1998 
11/06/1998 
11/06/1998 
11/10/1998 
11/06/1998 
11/09/1998 
11/10/1998 
11/10/1998 
11/12/1998 
11/12/1998 
11/12/1998 
11/12/1998 
11/16/1998 
11/13/1998 


NAFTA- 

2.715 
NAFTA- 

2,716 
NAFTA- 

2,717 
NAFTA- 

2,718 
NAFTA- 

2,719 
NAFTA- 

2,720 
NAFTA- 

2,721 
NAFTA- 

2,722 
NAFTA- 

2,723 
NAFTA- 

2.724 
NAFTA- 

2,725 
NAFTA- 

2,726 
NAFTA- 

2,727 
NAFTA- 

2,728 
NAFTA- 

2,729 
NAFTA- 

2,730 
NAFTA- 

2,731 
NAFTA- 

2,732 
NAFTA- 

2,733 


Casings,  textiles. 

Ladies  and  girls  apparel. 

Cut  and  sew  fleece. 

Wholesale  distributor. 

Sewing  of  garments. 

Car  Stereos. 

T-Shirts,  Sweatshirts. 

Woven  Apparel  Fabrics. 

Men's  Coats  and  Jackets. 

Battery  ride  on  toys. 

Metalurgical  coal. 

Pressure  sensitive  material. 

Gold. 

Lighting  fixtures. 

Electrical  power  cords. 

Venous  and  arterial,  bloodlines  and 

connector. 
Sewing  of  knitwear. 

Electric  motors. 

Filing  supplies,  expanding 
envetopes. 


|FR  Doc.  98-32258  Filed  12-3-98;  8:45  am] 
BLUNG  CODE  4S10-«>-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-2666] 

Becton  Dicicinson  DIFCO  Latx>ratories, 
Detroit,  Michigan;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  250(a)  of  the 
Trade  Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  22, 1998,  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Becton  Dickinson,  DIFCO  Laboratories 
located  in  Detroit,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC  this  18th  day  of 
November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32274  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02439] 

Berg  Electronics  Group,  Incorporated, 
RF  Division,  A/K/A  Specialty 
Connector,  Franklin,  Indiana;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 


Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  July  27,  1998. 
applicable  to  workers  of  Berg 
Electronics  Group,  RF  Division  located 
in  Franklin,  Indiana.  The  notice  was 
published  in  the  Federal  Register  on 
August  7, 1998  (63  FR  42435). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  radio  frequency  (RF) 
connectors.  The  company  has  provided 
information  showing  that  workers  of 
Berg  Electronics  have  had  their  wages 
reported  under  the  unemployment 
insurance  (UI)  tax  account  for  the 
former  owner.  Specialty  Connector. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  adversely  affected  by 
the  shift  in  production  to  Mexico. 
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The  amended  notice  applicable  to 
NAFTA-02439  is  hereby  issued  as 
follows: 

All  workers  of  the  RF  Division  of  Berg 
Electronics  Group,  Incorporated,  also  known 
as  Specialty  Connector,  Franklin,  Indiana 
who  became  totally  or  piartially  separated 
from  employment  on  or  after  June  5, 1997 
through  July  27,  2000,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  19th  day  of 
November  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-32276  Filed  12-3-98;  8:45  am] 

BILUNG  CXX>E  4$10-»MM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02090] 

Farah  USA,  Incorporated,  Savane 
International  Corporation,  El  Paso, 
Texas;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  February  25, 
1998,  applicable  to  all  workers  of  Farah 
USA,  Incorporated  located  in  El  Paso, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  March  16. 1998  (63 
FR  12838). 

At  the  request  of  the  State  agency,  the 
Etepartment  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  prototype  garments.  New  information 
received  from  the  company  shows  that 
Savane  International  Corporation  is  the 
parent  firm  of  Farah  USA,  Incorporated 
located  in  El  Paso,  Texas.  The  company 
also  reports  that  some  workers  separated 
from  employment  at  Farah  USA, 
Incorporated  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Savane 
International  Corporation,  also  located 
in  El  Paso.  Texas.  Based  on  these 
findings,  the  Department  is  amending 
the  certification  to  reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Farah  USA,  Incorporated  who  were 
adversely  affected  by  the  shift  of 
production  to  Mexico. 


The  amended  notice  applicable  to 
NAFTA-02090  is  hereby  issued  as 
follows: 

All  workers  of  Farah  USA,  Incorporated, 
Savane  International  Corporation,  El  Paso, 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  9, 1996  through  February  25,  2000 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  20th  day  of 
November,  1998. 

Grant  O.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-32263  Filed  12-3-98;  8:45  am] 

BILUNQ  COOE  4510-3(M«I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02430] 

J.L.  Clark  Tube  Division,  Downers 
Grove,  Illinois;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  September  24, 
1998,  the  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-TAA),  applicable 
to  workers  and  former  workers  of  the 
subject  firm.  The  denial  notice 
applicable  to  workers  of  the  subject  firm 
located  in  Astoria,  Oregon,  was  signed 
on  August  11,  1998  and  was  published 
in  the  Federal  Register  on  August  28, 
1998  (63  FR  46073). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circvunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  NAFTA-TAA  petition  filed  on 
behalf  of  workers  of  J.L.  Clark,  Tube 
Division,  Dovraers  Grove,  Illinois, 
producing  collapsible  aluminum  tubes 
was  denied  because  criteria  (3)  and  (4) 
of  the  group  eligibility  requirements  in 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act,  as  amended,  were  not  met. 
There  were  no  company  or  customer 
imports  of  collapsible  aluminum  tubes 


from  Mexico  or  Canada,  nor  was  there 
a  shift  in  production  from  the  workers' 
firm  to  Mexico  or  Canada. 

In  support  of  the  application  for 
reconsideration,  the  petitioner  asserts 
that  the  subject  firm  was  purchased  by 
a  Canadian  firm,  and  the  sale  included 
the  customer  list  of  the  subject  firm. 
Further,  the  petitioner  asserts  that  the 
firm  which  acquired  the  subject  firm  is 
now  producing  the  metal  tubes  in 
Canada  and  providing  them  to  the 
former  domestic  customers  of  the 
subject  firm.  The  company  which 
acquired  J.L.  Clark  Tube  Division  was 
contacted  and  has  stated  that  they  did 
not  purchase  the  customer  list,  only  the 
equipment  and  working  capital.  In 
addition,  the  company  which  acquired 
J.L.  Clark  Tube  Division  has  stated  that 
neither  it  nor  any  related  company 
manufactures  collapsible  aluminum 
tubes,  such  as  those  previously 
manufactured  in  Downers  Grove,  at  any 
of  their  facilities  outside  the  U.S.  and 
imports  such  tubes  into  the  U.S. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  10th  day  of 
November  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-32259  Filed  12-3-98;  8:45  am] 

BILUNQ  COOE  4$10-13-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 02480] 

Kodak  Polychrome  Graphics  Anitec 
Division,  Binghamton,  New  York; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  August  14,  1998,  the  Department 
issued  Negative  Determinations 
Regarding  Eligibility  to  apply  for  TAA 
and  NAFTA-TAA,  applicable  to 
workers  and  former  workers  of  Kodak 
Polychrome  Graphics,  Anitec  Division, 
Binghamton,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
September  10,  1998  (63  FR  48525). 

By  letter  of  September  25, 1998,  the 
petitioners  requested  administrative 
reconsideration  regarding  the 
Department's  denial  of  NAFTA-TAA  for 
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workers  of  the  subject  firm.  Workers  at 
Kodak  Polychrome  Graphics  are 
engaged  in  employment  related  to  the 
production  of  film.  The  petitioners 
claim  that  the  investigation  did  not  fully 
examine  the  impacts  of  imports  from 
Mexico  and  insisted  that  the  situation  at 
the  subject  facility  was  similar  to 
another  facility  closed  by  the  parent 
company  whose  workers  were  certified 
eligible  to  apply  for  NAFTA-TAA 
(NAFTA-02351).  After  discussions  with 
officials  of  the  parent  company,  it  is 
determined  that  there  has  been  a  shift  of 
production  to  Mexico  with  resulting 
imports  into  the  U.S. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  were  increased  imports 
from  foreign  sources  including  Mexico 
or  Canada,  of  articles  like  or  directly 
competitive  with  those  produced  by  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act,  I  make  the 
following  certification: 

All  workers  of  Kodak  Polychrome 
Graphics,  Anitec  Division,  Binghamton,  New 
York  engaged  in  employment  related  to  the 
production  of  film  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  15, 1997  through  two  years  firom 
the  issuance  of  this  revised  determination  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C.  this  19th  day 
of  November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32271  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  4610-aiMlfl 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01807,  01 807 A.  and  01807F] 

Levi  Strauss  and  Company;  Goodyear 
Cutting  Facility  and  El  Paso  Field 
Headquarters,  1440  Goodyear,  El  Paso, 
Texas;  Pellicano  Finishing  Facility, 
Including  El  Paso  Physical  Therapy 
Services,  11460  Pellicano.  El  Paso, 
Texas;  Amarillo  Finishing  Plant,  4724 
24th  St.,  NE.,  Including  J  and  L 
Enterprises,  11601  Wade,  Amarillo, 
Texas;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 


Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  7, 
1997,  applicable  to  workers  of  Levi 
Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17,  1997  (FR  48889).  The  certification 
was  subsequently  amended  to  include 
subject  firm  workers  at  various  facilities 
and  offices  and  contract  workers  at 
facilities  where  the  subject  firm's 
workers  had  been  previously  certified. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  occurred 
at  two  companies;  El  Paso  Physical 
Therapy  Services  and  J  and  L 
Enterprises,  performing  contract 
services  for  Levi  Strauss's  previously 
certified  production  facilities;  the 
Pellicano  Finishing  Facility,  El  Paso, 
Texas  and  the  Amarillo  Finishing  Plant, 
Amarillo,  Texas.  Based  on  this  new 
information,  the  Department  is 
Amending  the  certification  to  cover 
workers  at  El  Paso  Physical  Therapy 
Services,  El  Paso,  Texas  and  J  and  L 
Enterprises,  Amarillo,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
NAFTA  01807  is  hereby  issued  as 
follows: 

All  workers  of  Levi  Strauss  and  Company, 
including  Dockers  and  contract  workers  at 
the  following  facilities,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  13. 1996  through  August  7, 1999 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974: 
NAFTA  01807  Goodyear  Cutting  Facility,  El 

Paso,  Texas. 
NAFTA  01807A  Pellicano  Finishing 

Facility,  including  El  Paso  Physical 

Therapy  Services,  11460  Pellican,  El 

Paso,  Texas. 
NAFTA  01807F  Amarillo  Finishing  Plant, 

4724  24th  St.,  NE,  including  J  and  L 

Enterprises,  11601  Wade,  Amarillo, 

Texas. 
Signed  at  Washington,  D.C.  this  17th  day 
of  November,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  98-32270  Filed  12-3-98:  8:45  am) 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Ctepartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  27a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  &x)m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  Prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from.their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
government  agency  having  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 
None 


Volume  U: 

None 

Volume  III: 

None 

Volume  rV: 

None 

Volume  V: 

None 

Volume  VI: 

None 

Volume  VD: 

be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
Related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  Volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  Volume.  Throughout  the 
remainder  of  the  year,  regular  weekly 
updates  are  distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  1st  day  of 
December  1998. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  98-32277  Filed  12-3-98;  8:45  am] 

BtLUNG  CODE  4510-Z7-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  intent  To  Seek  Approval  To 
Reinstate,  With  Change,  an  Information 
Collection 

agency:  National  Science  Foundation. 
ACTION:  Notice  and  Request  for 
Comments. 


General  Wage  Determination 
Publication 

General  Wage  Determinations  issued 
imder  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 


summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  pubfic  comment,  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  February  2,  1999  to 
be  assured  of  consideration.  Comments 


received  after  that  date  will  be 
considered  to  the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230; 
telephone  (703)  306-1125  x  2017;  or 
send  email  to  splimptoSnsfgov.  You 
also  may  obtain  a  copy  of  the  data 
collection  instrument  and  instructions 
from  Ms.  Plimpton. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Impact  of  Industry- 
Engineering  Research  Center  (ERC) 
Interaction  and  Effectiveness  of  ERC- 
Trained  Industrially  Employed 
Engineers. 

OMB  Number:  3145-0153. 
Expiration  Date  of  Approval:  July  31, 
1995. 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate,  with  change,  an 
information  collection  for  three  years. 
Abstract:  "Outcomes  and  Impacts  of 
the  State/Industry-University 
Cooperative  Research  Centers  (S/IUCRC) 
Program". 

Proposed  Project:  NSF's  Directorate 
for  Engineering  established  the  S/IUCRC 
Program  in  1990.  The  Program  was 
build  on  a  model  established  by  NSF's 
Industry/University  Cooperative 
Research  Centers  (I/UCRC)  Program. 
NSF's  Division  of  Engineering 
Education  and  Centers  (EEC)  is  seeking 
to  identify  (1)  the  extent  to  which  the  S/ 
rUCRC  Program  has  achieve  goals  not 
shared  with  the  I/UCRC  program;  (2) 
lessons  learned  for  continuous 
improvement  of  Program  performance; 
and  (3)  lessons  that  can  inform  planning 
of  future  NSF-state  partnerships. 

To  achieve  these  objectives,  data  will 
be  collected  from  representatives  from 
organizations  that  have  been  members 
of  the  nine  oldest  S/IUCRCs  (award 
cohorts  1991  and  1992)  about  the  results 
in  their  organization  of  involvement 
with  the  center.  Data  will  NOT  be  used 
to  evaluate  individual  centers,  but, 
rather,  to  study  the  Program  as  a  whole. 
To  isolate  the  imique  effects  of  the 
distinctive  features  of  the  S/IUCRC 
Program,  the  project  will  also  include 
collection  of  similar  data  from 
organization  representatives  to  20  of  the 
I/UCRCs  as  well  (there  are  over  50 1/ 
UCRCs).  The  I/UCRC  data  will  be 
compared  with  the  S/IUCRC  data  to 
enable  identification  of  results  from  the 
S/IUCRC  Program  that  emanate  from  the 
latter  Program's  distinctive  elements. 

L^se  of  the  Information:  The  resulting 
information  will  be  used  to  look  at 
program-wide  patterns  of  outcomes  and 
impacts  on  organizations  that  are 
members  of  both  types  of  centers. 


Lessons  leame 
continuous  pei 
in  the  presentl; 
addition,  lesso 
characteristics 
partnerships  w 
future  plannin] 
partnerships. 

Estimate  of  I 
burden  for  this 
is  estimated  to 
per  response. 
Respondenti 
Estimated  N 
Form:  560. 

Estimated  Tt 

Respondents:  1 

respondents  at 

response). 

Frequency q 

Comments:  ( 

(a)  whether  tht 
infcHTnation  is 
performance  o 
Agency,  incluc 
information  sh 

(b)  the  accurac 
estimate  of  the 
collection  of  ir 
enhance  the  qi 
of  the  informal 
including  thro 
collection  tech 
information  let 

Dated:  Decern! 
Siuanne  H.  Plin 

Reports  Clearani 
[FR  Doc.  98-323 
BILUNG  CODE  7SS5 


NUCLEAR  RE< 
COMMISSION 

Documents  C4 
Recordkeepin 
of  Managemei 
Review 


summary:  The 
submitted  to  C 
following  prop 
information  ui 
Paperwork  Rec 
U.S.C.  Chaptei 

1.  Type  of  SI 
or  extension:  F 

2.  The  title  c 
collection:  Pro 
"Requirement! 
Certain  Indust 
Byproduct  Ma 


Federal  Register/Vol.  63,  No.  233/Friclay,  December  4.  1998/Notices 


67151 


Directorate 
I  the  S/IUCRC 


Lessons  learned  will  be  used  for 
continuous  performance  improvement 
in  the  presently  funded  S/IUCRCs.  In 
addition,  lessons  about  the 
characteristics  that  facilitate  state-NSF 
partnerships  will  be  prepared  for  use  in 
future  planning  of  state-NSF 
partnerships. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  20  minutes  hours 
per  response. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  per 
Form:  560. 

Estimated  Total  Annual  Burden  on 
Respondents:  187  hours  (560 
respondents  at  20  minutes  per 
response). 

Frequency  of  Responses:  One  time. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  1, 1998. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

[FR  Doc.  98-32308  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  75S5-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  rule, 
"Requirements  for  Those  Who  Possess 
Certain  Industrial  Devices  Containing 
Byproduct  Material  to  Provide 


Requested  Information"  (10  CFR  Part 
31.5). 

3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  is  the  collection 
required:  Annually,  on  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  General  licensees  who  possess 
devices  using  certain  quantities  of 
specific  radionuclides. 

6.  An  estimate  of  the  number  of 
responses:  6,000  annually  for  initial 
verification;  25  aimually  for  extension 
request;  100  annually  for  miscellaneous 
one-time  requests. 

7.  An  estimate  of  the  number  of 
additional  hours  needed  annually  to 
complete  the  requirement  or  request:  It 
will  take  approximately  2000  hours 
annually  to  respond  to  initial 
verification  requests.  The  extension 
requests  will  take  approximately  12V2 
hours  annually,  and  the  special, 
additional  requests  will  take 
approximately  50  hours  annually.  The 
total  number  of  additional  hours  needed 
annually  to  complete  the  requirement 
would  be  approximately  2062  hours. 

8.  The  average  burden  per  response  is: 
General  licensees — 20  min\ites. 
Extension  request — 30  minutes.  Special 
requests — 30  minutes. 

9.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies: 
Applicable. 

10.  Abstract:  The  proposed  rule 
would  add  an  explicit  requirement  to 
Section  31.5  that  general  licensees 
respond  within  30  days  to  requests  &t)m 
the  NRC,  or  other  time  specified  in  the 
request,  for  information  concerning 
products  that  they  have  received  for  use 
under  a  general  license.  The  NRC 
intends  to  use  this  provision  primarily 
to  institute  a  registration  and  accounting 
system  for  the  devices  containing 
certain  quantities  of  specific 
radionuclides  that  present  a  higher  risk 
(compared  to  other  generally  licensed 
devices)  of  exposure  to  the  public  or 
property  if  a  device  were  lost.  The 
proposed  rule  is  intended  to  ensure  that 
general  licensees  are  aware  of  and 
understand  the  requirements  for  the 
possession  of  devices  containing 
byproduct  material  and  can  account  for 
their  devices.  Better  awareness  on  the 
part  of  these  licensees  of  their 
responsibilities  would  help  to  ensure 
that  they  comply  with  the  requirements 
for  proper  handling  and  disposal  of 
generally  licensed  devices  and  should 
help  reduce  the  potential  for  incidents 
that  could  result  in  urmecessary 
radiation  exposure  to  the  public  as  well 
as  contamination  of  property. 

Submit,  by  January  4,  1999,  comment's 
that  address  the  following  questions: 


1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  acoirate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  C9py  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NTRC  Public 
Document  Room  2120  L  Street  NW. 
(lower  level),  Washington,  DC.  The 
proposed  rule  is  or  has  been  published 
in  the  Federal  Register  within  several 
days  of  the  publication  date  of  this 
Federal  Register  Notice.  Instructions  for 
accessing  the  electronic  OMB  clearance 
package  for  the  rulemaking  have  been 
appended  to  the  electronic  rulemaking. 
Members  of  the  public  may  access  the 
electronic  OMB  clearance  package  by 
following  the  directions  for  electronic 
access  provided  in  the  preamble  to  the 
titled  rulemaking.  Comments  and 
questions  should  be  directed  to  the 
OMB  reviewer  by  January  4, 1999:  Erik 
Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0016),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rcx:kville,  Maryland,  this  5th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NBC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[PR  Doc.  98-32251  Filed  12-3-98;  8:45  ami 

BILUNG  CODE  7$MM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Energy  Corporation;  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Energy 
Corporation  (the  licensee)  to  withdraw 
its  March  31,  1997,  application,  as 
supplemented  February  9  and  June  17, 
1998,  for  proposed  amendments  to 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55,  for  the  Oconee 
Nuclear  Station,  Unit  Nos.  1,  2,  and  3, 
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located  in  Oconee  County,  South 
Carolina. 

The  proposed  amendments  would 
have  revised  the  facility  technical 
specifications  pertaining  to  High 
Pressure  Injection  System  Operability. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  pubHshed  in 
the  Federal  Register  on  April  23,  1997 
(62  PR  19828).  By  letter  dated  November 
4,  1998,  the  licensee  withdrewr  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  31,  1997,  as 
supplemented  February  9  and  June  17, 
1998,  and  the  licensee's  letter  dated 
November  4,  1998,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street,  Walhalla,  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Senior  Project  Manager.  Project  Directorate 
11-2.  Division  of  Reactor  Projects— I/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-32252  Filed  12-3-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549 

Extension: 
Form  S-6.  File  No.  270-181,  0MB  Control 
No.  3235-0184 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Form  S-6 — For  Registration  under  the 
Securities  Act  of  1933  of  Securities  of 
Unit  Investment  Trusts  Registered  on 
Form  N-8B-2.  Unit  investment  trusts 
offering  their  securities  to  the  public  are 
required  by  two  separate  statutes  to  file 


registration  statements  with  the 
Commission.  They  are  required  to 
register  their  securities  under  the 
Securities  Act  of  1933  ("1933  Act"),  and 
to  register  as  investment  companies 
under  the  Investment  Company  Act  of 
1940  ("1940  Act"). 

Form  S-6  is  used  for  registration 
under  the  1933  Act  of  the  securities  of 
any  unit  investment  trust  registered 
under  the  1940  Act  on  Form  N-8B-2.1 
A  separate  registration  statement  under 
the  1933  Act  must  be  filed  for  each 
series  of  units  issued  by  the  trust.  Form 
S-6  consists  of  two  parts.  Part  I  contains 
the  prospectus  and  Part  II  consists  of  a 
list  of  exhibits  and  financial  information 
and  contains  other  information  required 
in  the  registration  statement  but  not 
required  to  appear  in  the  prospectus. 
Section  10(a)(3)  of  the  1933  Act  (15 
U.S.C.  77j(a)(3))  provides  that  when  a 
prospectus  is  used  more  than  nine 
months  after  the  effective  date  of  the 
registration  statement,  the  information 
therein  shall  be  as  of  a  date  not  more 
than  sixteen  months  prior  to  such  use. 
Unit  investment  trusts  file  post-effective 
amendments  to  their  registration 
statements  on  Form  S-6  in  order  to 
update  their  prospectuses.  As  a  result, 
most  unit  investment  trusts  update  their 
registration  statements  on  Form  S-6  on 
an  annual  basis  in  order  that  their 
sponsors  may  continue  to  maintain  a 
secondary  market  in  the  units. 

The  purpose  of  the  registration 
statement  on  Form  S-6  is  to  provide 
disclosure  of  financial  and  other 
information  that  investors  may  use  to 
make  informed  decisions  regarding  the 
merits  of  the  securities  offered  for  sale. 
To  that  end,  unit  investment  trusts  must 
furnish  to  investors  a  prospectus 
containing  pertinent  information  set 
forth  in  the  registration  statement. 
Without  the  registration  requirement, 
this  material  information  would  not 
necessarily  be  available  to  investors. 
The  Commission  reviews  registration 
statements  filed  on  Form  S-6  to  ensure 
adequate  disclosure  is  made  to 
investors. 

Each  year  approximately  3,600 
investment  companies  file  a  Form  S-6. 
The  Commission  estimates  that 
preparing  Form  S-6  requires  a  unit 
investment  trust  to  spend  approximately 
35  hours  so  that  the  total  burden  of 
preparing  Form  S-6  for  all  affected 
investment  companies  is  126,000  hours. 


'  Form  N-8B2  is  the  form  used  for  registration 
statements  filed  by  unit  investment  trusts  under  the 
1940  Act.  The  form  requires  that  certain  material 
information  about  the  trust,  its  sponsor,  its  trustees, 
and  its  operation  be  disclosed.  The  registration  on 
Form  N-8B-2  is  a  one-time  filing  that  applies  to  the 
first  series  of  the  unit  investment  trust  as  well  as 
any  subsequent  series  that  is  issued  by  the  sponsor. 


Estimates  of  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

The  collection  of  information  on  Form 
S-6  is  mandatory.  The  information 
provided  on  Form  S-6  is  not  kept 
confidential.  The  Commission  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
EHrector,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  November  30,  1998. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-32325  Filed  12-3-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-23575;  File  No.  812-11182] 

Great-West  Life  &  Annuity  Insurance 
Company,  et  ai. 

November  25,  1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
approval  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"). 


SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  American  Century  VP 
International  Fund  for  shares  of  the 
Montgomery  Variable  Series: 
International  Small-Cap  Fund. 
APPLICANTS:  Great-West  Life  &  Annuity 
Insurance  Company  ("GWL&A"),  First 
Great-West  Life  &  Annuity  Insurance 
Company  ("FGWLA"),  Variable 
Annuity-1  Series  Account  of  GWL&A 
(the  "GWL&A  Account").  Variable 
Annuity-1  Series  Account  of  FGWLA 
(the  "FGWLA  Account")  (together,  with 
the  GWL&A  Account,  the  "Accounts") 


and  Charles  S( 
("Schwab"). 
RUNG  DATE:  Tl 
on  Jime  11, 19 
restated  on  Se 
amended  on  N 
HEARING  OR  NC 
order  granting 
issued  unless 
hearing.  Intere 
a  hearing  by  w 
the  Commissic 
with  a  copy  oi 
by  mail.  Heari 
received  by  th 
p.m.  on  Decen 
be  accompanii 
Applicants,  in 
or,  for  lawyers 
Hearing  reque 
of  the  writer's 
request,  and  tl 
Persons  who  v 
hearing  may  n 
writing  to  the 
Commission. 
ADDRESSES:  St 
Exchange  Con 
N.W.,  Washini 
Applicants,  c/ 
Cicchetti  Bere 
1025  Thomas 
Suite  400  East 
0805,  Attentio 
FOR  FURTHER  If 
Martha  Petersi 
Amorosi,  Spet 
Insurance  Pro( 
Investment  Mi 
0670. 

SUPPLEMENT  AR 
following  is  a 
application.  T 
available  for  a 
Reference  Braj 
450  5th  St..  N. 
20549  (tel.  (20 


company  orga 
New  York  and 
subsidiary  of  ( 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Notices 


67153 


3-98;  8:45  am) 


40.812-11182] 
^  Insurance 


and  Charles  Schwab  &  Co.,  Inc. 
("Schwab"). 

RUNG  DATE:  The  application  was  filed 
on  June  11, 1998,  and  amended  and 
restated  on  September  18,  1998,  and 
amended  on  November  24,  1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  21, 1998,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Jorden  Burt  Boros 
Cicchetti  Berenson  &  Johnson,  LLP, 
1025  Thomas  Jefferson  Street,  N.W.. 
Suite  400  East.  Washington,  D.C.  20007- 
0805,  Attention:  Tom  Mira,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Peterson,  Attorney,  or  Mark 
Amorosi,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  5th  St.,  N.W.,  Washington,  D.C. 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  GWL&A,  a  stock  life  insurance 
company  organized  under  the  laws  of 
Colorado,  is  principally  engaged  in 
offering  life  insurance,  annuity 
contracts,  and  accident  and  health 
insurance  and  is  admitted  to  do 
business  in  the  District  of  Columbia, 
Guam,  Puerto  Rico,  and  all  states  of  the 
United  States  except  New  York.  GWL&A 
is  wholly  owned  by  The  Great-West  Life 
Assurance  Company,  which  is  a 
subsidiary  of  Great-West  Lifeco,  Inc.,  an 
insurance  holding  company  ultimately 
controlled  by  Power  Corporation  of 
Canada. 

2.  FGWLA,  a  stock  life  insurance 
company  organized  under  the  laws  of 
New  York  and  a  wholly  ov^rned 
subsidiary  of  GWL&A,  is  principally 


engaged  in  the  sale  of  life  insurance, 
accident  and  health  insurance,  and 
annuities,  and  is  admitted  to  do 
business  in  the  states  of  New  York  and 
Iowa. 

3.  The  GWL&A  Account  and  the 
FGWLA  Account  are  separate  accounts 
of  GWL&A  and  FGWLA.  respectively, 
which  act  as  funding  vehicles  for  certain 
group  and  individual  flexible  premium 
variable  deferred  annuity  contracts  ("the 
Schwab  Contracts").  Each  account  is  a 
unit  investment  trust  ("UIT")  and  has 
filed  a  registration  statement  on  Form 
N-4  for  the  purpose  of  registering 
GWL&A  Account  and  the  FGWLA 
Account,  respectively,  under  the  1940 
Act  and  the  Schwab  Contracts  as 
securities  imder  the  Securities  Act  of 
1933,  as  amended. 

4.  Schwab  is  the  principal 
underwriter  and  distributor  of  the 
Schwab  Contracts.  Schwab  is  registered 
with  the  Commission  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  as  a  broker/dealer  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc. 

5.  The  Schwab  Contracts  are  flexible 
premium  annuity  contracts  which  may 
be  issued  under  retirement  plans  which 
qualify  for  federal  tax  bene^ts  under 
Section  408  of  the  Internal  Revenue 
Code  (the  "Code")  as  individual 
retirement  accounts  and  under  other 
retirement  plans  which  do  not  qualify 
under  the  Code.  The  Schwab  Contracts 
currently  offer  twenty-five  investment 
divisions  each  of  which  invests 
exclusively  in  one  of  the  corresponding 
portfolios  (the  "underlying  portfolios") 
of  fourteen  open-end  management 
investment  companies. 

6.  The  Schwab  Contracts  do  not  have 
either  contingent  deferred  or  front-end 
sales  loads.  No  sales  charge  appUes  to 
the  transfer  among  investment  divisions 
offered  in  the  Schwab  Contracts.  Under 
the  Schwab  Contracts  there  are  no  limits 
on  the  number  of  transfers  a  Contract 
owner  can  make.  There  is  a  $10  fee  for 
each  ti^nsfer  in  excess  of  twelve  in  any 
calendar  year.  The  Schwab  Contracts 
have  an  annual  contract  fee  of  $30.  This 
charge  is  currently  waived  for  Contracts 
with  an  annuity  account  value  of  at  least 
$50,000,  but  may  also  be  waived  for 
Contracts  under  certain  sponsored 
arrangements.  These  charges  will  not  be 
affected  by  the  transfer. 

7.  All  of  the  Schwab  Contracts 
expressly  reserve  Schwab's,  FGWLA's, 
and  GWL&A's  right,  both  on  their  own 
behalf  and  on  behalf  of  the  Accounts  to 
eliminate  investment  divisions, 
combine  two  or  more  investment 
divisions,  or  substitute  one  or  more 
underlying  portfolios  for  others  in 
which  its  investment  divisions  are 


invested  or  for  a  new  underlying 
portfolio. 

8.  Schwab,  FGWLA,  and  GWL&A,  on 
their.own  behalf  and  on  behalf  of  the 
Accounts,  propose  to  exercise  their 
contractual  right  to  eliminate  the 
Montgomery  Variable  Series: 
International  Small-Cap  Fund 
(hereinafter  the  "Eliminated  Portfolio") 
as  a  funding  option  under  the  Schwab 
Contracts.  By  way  of  sticker,  the  Schwab 
Contract  prospectuses  will  disclose  the 
proposed  substitution  for  several 
months  prior  to  the  date  on  which  the 
substitution  will  be  scheduled  to  occur 
("the  Automatic  Selection  Date").  These 
stickers  will  be  mailed  to  all  Contract 
owners  and  will  advise  Schwab 
Contract  owners  of  their  ability  to 
transfer  Contract  values  allocated  to  the 
Eliminated  Portfolio  to  the  remaining 
investment  division(s)  of  their  choice  or 
remain  in  the  Eliminated  Portfolio  for 
an  automatic  substitution  on  the 
Automatic  Selection  Date.  The 
Eliminated  Portfolio  has  not  accepted 
additional  premium  payments  (i.e.,  new 
money  or  transfers)  since  June  30,  1998. 

9.  Tne  proposal  would  resuh  in  a 
reduction  in  the  number  of  variable 
investment  options  and  corresponding 
portfolios  available  under  all  Schwab 
Contracts  from  twenty-five  to  twenty- 
four. 

10.  Montgomery  Variables  Series  and 
its  investment  adviser,  Montgomery 
Asset  Management,  LLC  (collectively, 
"Montgomery")  intend  to  cease  offering 
shares  of  the  Eliminated  Portfolio,  due 
to  the  small  amount  of  assets  and  the 
corresponding  absence  of  economies  of 
scale.  Montgomery  has  indicated  that 
the  small  size  of  the  Eliminated 
Portfolio  makes  the  Eliminated  Portfolio 
difficult  to  manage  successfully  and 
makes  it  difHcult  to  comply  with 
diversification  requirements  applicable 
to  variable  insurance  products  and  to 
mutual  funds  under  the  Code  and  the 
1940  Act. 

11.  As  of  the  Automatic  Selection 
Date,  all  Contract  values  allocated  to  the 
Eliminated  Portfolio  will  be  reallocated 
automatically  to  the  American  Century 
VP  International  Fund  (the  "American 
Centiiry  International  Fund").  The 
substitution  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's  contract 
value  or  in  the  dollar  value  of  his  or  her 
investment  in  such  Contract.  Contract 
owners  will  not  incur  any  fees  or 
charges  as  a  result  of  the  proposed 
substitutions,  nor  will  their  rights  or 
FGWLA's  or  GWL&A's  obligations 
under  the  Contract  be  altered  in  any 
way.  In  addition,  Contract  owners  will 
not  incur  any  fees  or  expenses  in 
connection  with  the  proposed 
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substitutions,  including  legal, 
accounting  and  other  fees  and  expenses. 
The  proposed  substitutions  will  not 
cause  the  contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposed  substitutions. 

12.  The  investment  objective  of  the 
Eliminated  Portfolio  is  to  seek  capital 
appreciation  by  investing  primarily  in 
equity  securities  of  companies  outside 
the  United  States  having  total  market 
capitalization  of  less  than  $1  billion, 
sound  fundamental  values,  and 
potential  for  long-term  growth  at  a 
reasonable  price. 

13.  The  investment  objective  of  the 
American  Century  International  Fund  is 
to  seek  capital  growth  by  investing 
primarily  in  securities  of  foreign 
companies  that  meet  certain 
fundamental  and  technical  standards  of 
selection  and  have,  in  the  opinion  of  the 
investment  manager,  potential  for 
appreciation.  The  American  Century 
International  Fund  will  invest  primarily 
in  common  stocks  (defined  to  include 
depository  receipts  for  common  stock 
and  other  equity  equivalents)  of  such 
companies. 

14.  Applicants  represent  that  the  total 
expenses  of  the  American  Century 
International  Fund  are  currently  1.50%, 
which  is  less,  absent  the  current  waiver 
of  such  fees  and  expenses  by 
Montgomery,  than  the  total  operating 
expenses  of  the  Ehminated  Portfolio. 
The  Eliminated  Portfolio  has  not  borne 
any  expenses  due  to  the  fact  that 
Montgomery  has  waived  all  fees  and 
absorbed  all  expenses  in  light  of  the 
very  small  asset  base  of  the  Portfolio. 
Applicants  represent  that  if  the 
substitution  is  not  approved, 
Montgomery  may  ultimately  be  forced 
to  cease  absorbing  the  Eliminated 
portfolio's  operating  expenses,  which 
would  mean  an  effective  annual  fee  rate 
of  1.50%. 

15.  The  Contract  owners  will  receive 
a  confirmation  of  the  Substitution 
transaction.  The  confirmation  will 
contain  a  reminder  of  the  Contract 
owner's  abihty  to  effect  one  transfer 
from  the  American  Century 
International  Fund  without  incurring 
any  charges  and  such  transfer  will  not 
be  counted  as  one  of  the  twelve  free 
transfers  permitted  in  a  calendar  year  so 
long  as  the  transfer  is  made  within  30 
days  of  the  effective  date  of  the 
Substitution. 

16.  No  sales  load  deductions  or 
transfer  charges  will  be  assessed  in 
connection  with  any  transfers  among 
the  investment  divisions  because  of  the 
substitution.  For  purposes  of  the  $10  fee 
charged  for  each  transfer  in  excess  of 


twelve  in  any  calendar  year  the 
proposed  substitution  will  not  count  as 
a  transfer. 

Applicant's  Legal  Analysis  and 
Conditions 

1.  Sections  26(b)  of  the  1940  Act 
provides  that  "[ilt  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  shall  have  approved 
such  substitution."  Section  26(b)  of  the 
1940  Act  also  provides  that  the 
Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  the 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  substitution  of  shares 
of  the  American  Century  VP 
International  Fund  for  shares  of  the 
Montgomery  Variable  Series: 
International  Small-Cap  Fund. 

3.  Applicants  represent  that  the 
purposes,  terms,  and  conditions  of  the 
substitution  are  consistent  with  the 
protections  for  which  Section  26(b)  was 
designed  and  will  not  result  in  any  of 
the  harms  which  Section  26(b)  was 
designed  to  prevent 

4.  Applicants  maintain  that  the 
American  Century  VP  International 
Fund  has  investment  objectives  and 
pohcies  which  are  consistent  with  those 
of  the  Eliminated  Portfolio  and  which 
are  sufficiently  similar  so  as  to  continue 
to  fulfill  the  Contract  owners'  objectives 
and  risk  expectations.  Applicants  state 
that  any  Contract  owner  who  does  not 
want  his  or  her  assets  allocated  into  the 
American  Century  International  Fund 
would  be  able  to  transfer  assets  to  any 
one  of  the  other  investment  divisions, 
available  under  their  Schwab  Contract, 
without  charge.  Such  transfers  could  be 
made  prior  to  or  after  the  Automatic 
Selection  Date. 

5.  The  Substitution  will  be  effected  at 
net  asset  value  in  conformity  with 
Section  22  of  the  1940  Act  and  Rule 
22c-l  thereunder.  Contract  owners  will 
not  incur  any  fees  or  charges  as  a  result 
of  the  transfer  of  account  values  from 
any  Portfolio.  There  will  be  no  increase 
in  the  Contract  or  separate  account  fees 
and  charges  after  the  Substitution.  In 
addition,  the  Substitution  is  designed  to 
avoid  any  adverse  federal  income  tax 
impact  to  the  Contract  owners. 

6.  The  substitution  will  be  effected  by 
redeeming  shares  of  the  Eliminated 
Portfolio  on  the  Automatic  Selection 
Date  at  net  asset  value  and  using  the 


proceeds  to  purchase  shares  of  the 
American  Century  International  Fimd  at 
net  asset  value  on  the  same  date. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  transfer  of 
account  values  from  the  Eliminated 
Portfolio.  All  contract  values  will 
remain  unchanged  and  fully  invested. 

Conclusion 

In  light  of  the  foregoing  facts  and 
representations,  Applicants  believe  that 
the  requested  relief  to  allow  the 
proposed  substitution  meets  the 
applicable  standards  for  an  order  under 
Section  26(b)  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-32326  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94—409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  December 
7, 1998. 

An  open  meeting  will  be  held  on 
Monday,  December  7,  1998,  at  10:00 
a.m.,  in  Room  6600.  A  closed  meeting 
will  be  held  on  Monday,  December  7, 
1998,  following  the  10:00  a.m.  open 
meeting.  A  closed  meeting  will  be  held 
on  Tuesday,  December  8, 1998,  at  10:00 
a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday, 
December  7,  1998,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral 
argument  in  an  appeal  by  Jacob 
Wonsover  from  an  administrative  law 


judge's  initial 
information,  c 
942-0950. 

The  subject 
meeting  schec 
December  7,  1 
a.m.  open  me( 

Post  argumt 

The  subject 
meeting  schec 
December  8, 1 

Institution  i 
injunctive  act: 

Institution  i 
administrative 
enforcement  r 

At  times,  ch 
priorities  requ 
scheduling  of 
information  ai 
any,  matters  h 
or  postponed. 

The  Office  ( 
942-7070. 

Dated:  Decem 
Jonathan  G.  Ka 

Secretary. 

[FR  Doc.  98-32: 

BILUNG  CODE  SOU 


SECURITIES 
COMMISSIOK 


Self-Regulato 
of  Filing  of  Ai 
Proposed  Rul 
Board  Option 
Relating  to  C< 
Requirement! 
Arrangement 

November  25, 1 

Pursuant  to 
Securities  Exc 
("Act"),i  and 
notice  is  herel 
1998,  the  Chi( 
Exchange,  Inc 
"CBOE")  filec 
Exchange  Con 
Amendment  t 
change  as  des< 
III  below,  whi 
prepared  by  tl 
Commission  i 
solicit  comme 
to  the  propost 
interested  per 

'  15  U.S.C.  78s(l 
*  17  CFR  240.19 
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!  Division  of 
suant  to 


J-98;  8:45  am) 


)ursuant  to 
mment  in  the 
94-^09.  that 


judge's  initial  decision.  For  further 
information,  contact  John  Zecca  at  (202) 
942-0950. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday, 
December  7,  1998,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Post  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  8, 1998,  at  10:00  a.m.,  will  be: 

Institution  and  settlement  of 
injunctive  action. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  December  1, 1998. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-32363  Filed  12-1-98;  4:29  pm] 

BILLING  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40708;  File  No.  SR-CBOE- 
97-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Incorporated 
Relating  to  Capital  and  Margin 
Requirements  for  Joint  Back  Office 
Arrangements 

November  25, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  27, 
1998,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("Exchange"  or 
"CBOE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  No.  1 
to  the  proposed  rule  change  fi-om 
interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  establish 
margin  and  net  capital  requirements  for 
Joint  Back  Office  ("JBO")  participants 
and  clearing  firms.  Under  the  provisions 
of  Regulation  T  promulgated  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
Board"), 3  a  clearing  broker  may  extend 
good  faith  financing  to  an  owner  of  the 
clearing  broker  who  is  either  a  broker- 
dealer  or  an  exchange  member.  These 
financing  relationships  are  referred  to  as 
"JBO  arrangements." 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  The  Exchange  filed  its 
JBO  proposal  with  the  Commission  on 
October  23, 1997,  shortly  after  the  New 
York  Stock  Exchange  ("NYSE") 
submitted  its  owrn  JBO  filing.'*  Notice  of 
the  Exchange's  proposal  was  issued  on 
December  10, 1997.5  Among  other 
matters,  the  Exchange's  JBO  filing 
proposes  minimum  financial  standards 
for  JBO  participants  and  for  the  firms 
which  clear  JBO  accounts. 


M5U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  See  12  CFR  220.  Regulation  T  is  entitled  "Credit 
by  Brokers  and  Dealers"  and  was  issued  by  the 
Federal  Reserve  Board  pursuant  to  the  Act. 

"The  NYSE's  JBO  filing,  SR-NYSE-97-28.  was 
filed  with  the  Commission  on  October  2, 1997.  and 
notice  of  its  filing  was  issued  on  December  29. 
1997.  See  Securities  Exchange  Act  Release  No. 
39497  (Dec.  29,  1997),  63  FR  899  (Jan.  7,  1998).  The 
NYSE  filed  Amendment  No.  1  to  its  JBO  filing  on 
May  21, 1998.  and  Amendment  No.  2  on  September 
28,  1998.  Notice  of  Amendment  Nos.  1  and  2  was 
issued  on  November  25,  1998.  See  Securities 
Exchange  Act  Release  No.  40709  (Nov.  25. 1998). 

'  See  Securities  Exchange  Act  Release  No.  3941o 
(Dec.  10,  1997).  62  FR  66154  (Dec.  17.  1997). 


In  its  1996  amendments  to  Regulation 
T,  the  Federal  Reserve  Board  directed 
the  securities  self-regulatory 
organizations  ("SROs")  to  develop 
appropriate  standards  for  JBO 
participants  and  their  clearing  firms.^ 
The  Exchange  anticipates  that  all  SROs 
will  implement  uniform  standards  for 
JBO  arrangements.  The  NYSE  formed  a 
member  firm  subcommittee  to  develop 
appropriate  standards  for  JBO 
participants  and  their  clearing  firms. 
The  I^YSE  member  firm  subcommittee 
proposed  that  clearing  firms  maintain  a 
minimum  of  $25  million  in  tentative  net 
capital.  The  Exchange  urged  that  an 
alternative  standard  be  provided  for 
options  market-maker  clearing  firms  to 
accommodate  the  JBO  activities  of  the 
clearing  firms'  options  market-maker 
clients.  The  compromise  standard  of 
$10  million  net  capital  was  agreed  upon 
and  incorporated  into  the  JBO  filings 
subn\itted  by  the  Exchange  and  the 
NYSE. 

Although  at  that  time  not  all 
Exchange  options  market-maker  clearing 
firms  needed  to  maintain  the  $10 
million  level  of  capital  to  cover  the 
haircut  and  financing  needs  of  their 
market-maker  and  JBO  clients,  it  was 
believed  their  actual  capital  needs 
would  grow  to  exceed  the  $10  million 
standard  by  the  time  the  Commission 
approved  the  Exchange's  JBO  proposal. 
While  the  capital  needs  of  options 
market-marker  clearing  firms  have  in 
fact  grown,  they  do  not  in  all  instances 
consistently  satisfy  the  $10  million 
level.^  As  a  result,  the  Commission 
received  a  number  of  comment  letters 
ft^m  Exchange  member  firms  that 
expressed  concern  over  the  $10  million 
standard. 

b.  Amendment  No.  1.  In  response  to 
the  concerns  of  its  members,  the 
Exchange  seeks  to  amend  its  JBO  filing 


'  See  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (Apr.  26.  1996),  61  FR 
20386  (May  6.  1996). 

'  The  Exchange  has  represented  that  all  Exchange 
options  market-maker  clearing  firms  currently 
maintain  net  capital  sufficient  to  meet  the  proposed 
$7  million  net  capital  standard.  However, 
fluctuations  in  a  clearing  firm's  net  capital  may 
occur  due  to  changes  in  daily  net  deductions  for  the 
options  market-maker  and  JBO  participant  accounts 
carried.  Many  clearing  firms  maintain  revolving 
subordinated  loan  arrangements  in  order  to  cover 
such  potential  capital  swings.  According  to  the 
Exchange,  there  is  a  one  time  charge  to  establish 
such  a'facility  of  approximately  $10,000  per  $1 
million  (1%).  The  cost  to  maintain  such  a  facility, 
undrawn,  approximates  JIO.OOO  per  year  per  $1 
million  (1%).  or  $28  per  day-  The  cost  to  draw 
down  such  a  facility  approximates  $95,000  per  year 
per  $1  million  of  dra»rn  funds  (at  1%  over  an  8V2% 
prime),  or  $264  per  day.  Drawn  down  revolving 
subordinated  debt  may  be  repaid  beginning  the 
following  day.  writh  the  term  of  the  loan  not  to 
exceed  1  year.  The  Exchange  believes  these  costs  do 
not  appear  to  be  excessively  burdensome  to  clearing 
firms  that  carry  the  accounts  of  JBO  participants. 
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to  reduce  from  $10  million  to  $7 
million,  the  proposed  net  capital 
requirement  for  JBO  clearing  firms.  The 
Exchange  also  proposes  to  allow  options 
market-maker  clearing  firms,  that  elect 
to  operate  under  this  alternative 
standard,  to  be  permitted  to  maintain 
net  capital  of  less  than  $7  million  for  a 
period  not  to  exceed  three  consecutive 
business  days.  Immediate  notice  to  the 
Exchange  would  be  required  when  a 
JBO  clearing  firm's  net  capital  drops 
below  the  $7  million  requirement,  or  its 
tentative  net  capital  drops  below  the 
$25  million  requirement.  In  addition, 
such  a  clearing  firm  would  be  subject  to 
prohibitions  against  the  withdrawal  of 
equity  capital  and  prohibitions  against 
reduction,  prepayment,  and  repayment 
of  subordination  agreements  as 
specified  in  the  commission's  net 
capital  rule.8 

The  Exchange  believes  the  proposed 
"three  business  day"  provision  is 
consistent  with  other  provisions  of  the 
Commission's  net  capital  rule.^  The 
provision  would  make  allowances  for 
fluctuations  in  net  capital  resulting  from 
daily  changes  in  market-maker  and  JBO 
participant  related  clearing  firm  capital 
charges.  The  Exchange  believes  this 
provision  will  permit  clearing  firms  to 
avoid  unnecessary  and  inadvertent 
violations  of  the  margin  requirement  at 
certain  times  such  as  options  expiration 
week  when  capital  needs  are  more 
volatile. 

If  approved,  the  proposal  would 
provide  JBO  participants  and  clearing 
firms  already  conducting  JBO  business 
at  the  time  of  the  Commission's 
approval  six  months  to  implement  such 
changes.  The  proposed  rule  change 
would  be  applied  within  thirty  calendar 
days  of  the  Commission's  approval  for 
all  other  Exchange  members  seeking  to 
engage  in  such  JBO  businesses. 

In  addition,  the  Exchange  seeks  to 
amend  its  JBO  proposal  to  specify  that, 
should  the  equity  in  a  JBO  participant's 
account  fall  below  $1  million  and  the 
deficiency  is  not  eliminated  within  five 
business  days,  the  account  shall  lose  its 
JBO  status.  Thereupon,  the  clearing 
member  carrying  the  accoimt  would  be 
required  to  apply  the  standard 
Regulation  T  and  Exchange  Rule  12.3 
customer  margin  requirements.  This 
provision  mirrors  the  JBO  proposal 
presented  by  the  NYSE. 


As  currently  amended,  both  the 
Exchange's  and  the  NYSe's  JBO  filings 
contain  provisions  which,  for  the 
purpose  of  net  capital  computation, 
require  the  member  organization 
carrying  the  account  of  a  JBO 
participant  to  deduct  ft-om  net  worth 
any  amount  by  which  the  equity  in  a 
JBO  participant's  account  is  below  the 
haircuts  required  by  the  Commission's 
net  capital  rule.  However,  the  NYSE's 
requirements  for  JBO  arrangements, 
which  are  proposed  to  be  set  forth 
within  its  margin  rule  (NYSE  Rule  431), 
would  permit,  for  certain  specified 
securities,  a  lesser  amount  to  be 
deduced  in  lieu  of  the  Exchange  Act 
Rule  15c3-l  haircut  on  such 
securities.  >o  The  proposed  alternative 
deduction  is  the  NYSE's  maintenance 
margin  requirement  for  the  specified 
securities  when  held  in  "exempt 
accounts."  11  The  Exchange's  JBO  filing 
does  not  incorporate  an  alternative 
deduction  because,  unlike  the  NYSE, 
the  Exchange  has  not  promulgated 
special  maintenance  margin 
requirements  for  exempt  accounts,  and 
for  particular  securities  held  in  those 
accounts.  However,  Exchange  member 
organizations  that  also  are  members  of 
the  NYSE  can  elect  to  be  bound  by  the 
margin  rules  of  the  NYSE  as  permitted 
under  Exchange  Rule  12.11.1^  By 
electing  to  be  bound  by  NYSE  margin 
rules,  organizations  that  are  members  of 
both  the  Exchange  and  the  NYSE  may 
avoid  a  violation  of  the  Exchange's  rules 
if  they  wish  to  utilize  the  alternative 


"The  commission's  net  capital  rule.  "Net  Capital 
Requirements  for  Brokers  or  Dealers,"  is  designated 
as  Rule  15c3-l,  See  17  CFR  240.15c3-l(e)  and  17 
CFR240.15c3-ld(b}. 

"The  Commission's  net  capital  rule  requires  that 
the  ratio  of  options  market-maker  gross  deductions 
to  adjusted  net  capital  not  exceed  10:1  for  a  period 
of  more  than  three  consecutive  business  days.  See 
17CFR240.15C3-1. 


'"Under  the  NYSE's  JBO  proposal,  the  alternative 
deduction  would  apply  to  transactions  in  securities 
covered  by  paragraphs  (e)(2)(F)  and  (e)(2)(G)  of 
NYSE  Rule  431.  The  Conunission  notes  that  the 
NYSE  has  submitted  a  septarate  rule  filing,  SR- 
NYSE-98-14  ("Related  Filing"),  that  would  revise 
the  types  of  securities  included  in  paragraphs 
(e)(2)(F)  and  (e)(2)(G)  of  NYSE  Rule  431  to  include: 
exempted  securities,  mortgage  related  securities, 
major  foreign  sovereign  debt  securities,  highly  rated 
foreign  sovereign  debt  securities,  and  investment 
grade  debt  securities.  The  Commission  has 
published  notice  of  the  NYSE's  Related  Filing  but 
has  not  taken  any  dispositive  action  on  the 
proposal.  See  Securities  Exchange  Act  Release  No. 
40278  (July  29,  1998).  63  FR  41882  (Aug.  5.  1998). 

' '  The  Related  Filmg  proposes  to  adopt  a  new 
paragraph  (a)(13)  to  NYSE  Rule  431  that  would 
define  an  "exempt  account"  as:  a  member 
organization;  non-member  broker-dealer; 
"designated  account;"  or  any  person  having  a  net 
worth  of  at  least  $40  million.  The  Related  Filing 
also  proposes  to  revise  existing  paragraph  (a)(3)  of 
NYSE  Rule  431  to  define  a  "designated  account"  as 
the  account  of:  (i)  a  bank;  (ii)  a  savings  association; 
(iii)  an  insurance  company;  (iv)  an  investment 
company;  (v)  a  state  or  political  subdivision  thereof; 
or  (vi)  a  pension  or  profit  sharing  plan. 

'^Exchange  Rule  12.11  specifies  that  in  lieu  of 
meeting  the  Exchange's  margin  requirements,  a 
member  firm  may  elect  to  be  bound  by  the  initial 
and  maintenance  margin  requirements  of  the  NYSE. 
If  such  an  election  is  made,  the  member  firm  is 
bound  to  comply  with  the  NYSE's  margin  rules  as 
though  they  were  part  of  the  Exchange's  rules. 


deduction  proposed  by  the  NYSE.  At 
this  time,  the  Exchange  is  not  proposing 
rules  to  implement  specialized 
maintenance  requirements  as  an 
alternative  to  the  haircut  deduction  for 
the  organizations  that  are  members  of 
the  Exchange  only.  The  Exchange 
believes  that  special,  lower  maintenance 
margin  requirements  would  not  be 
critical  to  most  of  its  member  firms 
because  the  JBO  accounts  they  carry  do 
not  have  a  concentration  in  the 
specified  securities. 

The  Exchange  believes  the  revised 
capital  requirements  for  JBO  clearing 
firms  and  the  delayed  date  of 
effectiveness  for  existing  JBO 
businesses,  as  proposed  by  Amendment 
No.l,  are  responsive  to  the  concerns 
raised  by  its  members. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act,"  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  fi'ee  and  open  market  and  to  protect 
investors  and  the  public  interest.  The 
Exchange  further  believes  its  proposal  is 
designed  to  ensure  the  reasonableness  of 
JBO  arrangements  as  directed  by  the 
Federal  Reserve  Board  in  its  recent 
amendments  to  Regulation  T.** 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


"15U.S.C.  78f(b)(5). 
"See note  6  supra. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  proposed  rule 
change,  as  modified  by  Amendment  No. 
1,  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20349.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written  "' 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange,  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
58  and  should  be  submitted  by 
December  28, 1998. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[PR  Doc.  98-32329  Filed  12-3-98;  8:45  am] 
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Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  of 
Proposed  Rule  Change  and 
Amendment  No.  1  Relating  to  Rules  G- 
11,  on  Sales  of  New  Issue  Municipal 
Securities  During  the  Underwriting 
Period,  G-12,  on  Uniform  Practice,  and 
G-8,  on  Books  and  Records 

November  27, 1998. 

I.  Introduction 

On  December  23. 1997,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  Rules  G-11.  on  sales 
of  new  issue  municipal  securities 
during  the  underwriting  period.  G-12. 
on  uniform  practice,  and  G-fl.  on  books 
and  records.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  April  21.  1998.^  The  Commission 
received  two  comment  letters 
concerning  the  proposed  rule  change.^ 

The  MSRB  received  one  comment 
letter  concerning  the  proposed  rule 
change. 5  On  August  18.  1998,  the  Board 
submitted  Amendment  No.  1  to  Rule  G- 
ll(g)(i)  of  the  proposed  rule  change  on 
sales  of  new  issue  municipal  securities 
during  the  underwriting  period.  Notice 
of  Amendment  No.  1  appeared  in  the 
Federal  Register  on  September  29, 
1998.^  The  Commission  received  one 
comment  letter  concerning  Amendment 
No.  17  This  order  approves  the 
proposed  rule  change  and  Amendment 
No.  1. 

II.  Description  of  the  Proposal  and 
Amendment  No.  1 

The  proposed  rule  change  requires  the 
managing  underwriter  of  a  syndicate  to 
maintain  a  record  of  all  issuer  syndicate 
requirements;  requires  the  managing 
underwriter  to  complete  the  allocation 
of  securities  within  24  hours  of  the 
sending  of  the  commitment  wire; 
requires  the  managing  underwriter  to 
disclose  to  syndicate  members  all 
available  designation  information; 


'»l7CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Excliange  Act  Rel.  No.  39873 
(April  14,  1998).  63  FR  19775. 

*  Letters  from  George  Brakatselos,  Vice  President, 
The  Bond  Marlcet  Association,  to  Secretary. 
Securities  and  Exchange  Commission,  dated  May 
12,  1998  (••TBMA  Letter  No.  1")  and  David  B.  Levy. 
Director  &  Associate  General  Counsel,  Capital 
Markets  Division,  SalomonSmithBamery.  to 
Secretary,  Securities  and  Exchange  Commission, 
dated  May  13. 1998  ("Salomon  Letter"). 

'  Letter  from  Mark  Page,  Deputy  Director  and 
General  Counsel,  Office  of  Management  and  Budget 
and  John  White,  Deputy  Comptroller  for  Public 
Finance,  New  York  City  Comptroller's  Office.  City 
of  New  York,  to  Terry  L.  Atkinson.  Chairman. 
MSRB,  dated  June  5.  1998  ("HYC  Utter").  The 
Board  concurred  with  the  NYC  Letter  that  Rule  G- 
11(g)(1)  should  not  be  interpreted  to  required  that 
a  bond  purchase  agreement  ("BPA")  be  signed 
within  24  hours  of  the  sending  of  the  commitment 
wire.  As  the  Board  would  not  meet  again  before 
August  1998,  it  consented  to  an  extension  for 
Commission  action  until  August  31.  1998.  Letter 
from  Ronald  W.  Smith,  Senior  Legal  Associate, 
MSRB,  to  Mignon  McLemore  Esq.,  Division  of 
Market  Regulation,  SEC.  dated  June  26. 1998. 

'  Securities  Exchange  Act  Rel.  No.  40456 
(September  22, 1998).  63  FR  51976  ("Amendment 
No.  1"). 

'  Letter  from  Sarah  M.  Starkweather,  Vice 
President  and  Associate  General  Counsel,  The  Bond 
Market  Association,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  dated  October  19. 1998  ("TBMA  Letter  No.    - 
2"). 


requires  the  managing  underwriter  to 
disclose  to  members  of  the  syndicate,  in 
writing,  the  amount  of  any  portion  of 
the  take-down  that  is  directed  to  each 
member  of  the  syndicate  by  the  issuer; 
and  shortens  the  deadline  for  payment 
of  designations  to  30  calendar  days  after 
the  issuer  delivers  the  securities  to  the 
syndicate. 

Amendment  No.  1  retains  the 
requirement  of  the  proposed  change  to 
Rule  G-ll(g)(i)  to  complete  the 
allocation  of  securities  within  24  hours 
of  the  sending  of  the  commitment  wire. 
It  further  provides  that,  if  the  bond 
purchase  agreement  ("BPA")  is  not  yet 
signed  or  if  the  award  has  not  been 
made  at  the  time  allocations  are  made, 
the  allocations  are  subject  to  the  signing 
of  the  BPA  or  the  award  of  bonds.  The 
purchaser  must  be  informed  of  this  fact. 

Issuer  syndicate  requirements 

Issuer  requirements  involving 
syndicate  formation,  order  review, 
designation  policies  and  bond 
allocations  have  become  much  more 
prevalent  in  the  municipal  securities 
market.  Such  requirements  are 
significant  because  they  help  to 
determine  which  dealers,  and  ultimately 
which  investors,  obtain  the  bonds.  As 
issuer  syndicate  requirements  can  affect 
the  functioning  of  the  syndicate,  and  at 
times  the  final  costs  to  the  issuer  of  the 
new  issue,  the  records  of  such 
requirements  should  be  maintained  so 
that  any  problems  or  concerns  regarding 
the  functioning  of  the  syndicate  arising 
from  these  requirements  can  be 
identified  and  addressed  and  the 
information  must  be  provided  to 
syndicate  members  and  others,  upon 
request. 

The  proposed  rule  change  amends 
Rules  G-8(a)(viii)  and  G-ll(f)  to  require 
the  managing  imderwriter  to  maintain  a 
record  of  all  issuer  syndicate 
requirements.  If  the  requirements  are  in 
a  published  guideline,  the  guideline 
should  be  maintained  by  the  dealer  and 
supplemented  by  a  statement  of  any 
additional  requirements  that  arise  prior 
to  settlement.  If  the  requirements  are  not 
in  published  form,  the  managing 
underwriter  must  create  a  written 
detailed  statement  of  the  requirements 
and  maintain  the  statement  in  its 
records.  The  managing  underwriter 
must  provide  a  copy  of  the  published 
guideline  or  underwriter  prepared 
statement  of  issuer  syndicate 
requirements  to  syndicate  members 
prior  tjo  the  first  offer  of  any  securities 
by  the  syndicate.  Syndicate  members 
must  furnish  this  summary  promptly  to 
others,  upon  request.  In  addition,  the 
managing  underwriter  must  provide  the 
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issuer  with  a  copy  of  any  such  statement 
for  its  review. 

Disclosure  of  designation  information 

The  proposed  rule  change  amends 
Rule  G-ll(g)  to  require  that  the 
managing  underwriter  disclose  to 
syndicate  members  all  available 
designation  information  within  10 
business  days  following  the  date  of  sale 
and  all  information  with  the  sending  of 
the  designation  checks. 

Payment  of  designations 

The  proposed  rule  change  amends 
Rule  G-12(k)  to  move  the  deadHne  for 
payment  of  designations  from  30 
business  days  following  delivery  of  the 
securities  to  the  customer  to  30  calendar 
dates  after  the  issuer  delivers  the 
securities  to  the  syndicate. 

Disclosure  of  take-down 

A  small  number  of  issuers  are  "setting 
aside,"  or  holding  back,  at  their 
discretion,  a  portion  of  the  take-down  ^ 
to  direct  to  syndicate  members.  As  this 
issuer  "set-aside"  is  part  of  the  take- 
down, it  should  be  disclosed  to 
syndicate  members  in  the  same  manner 
as  customer  designations.  The  proposed 
rule  change  amends  Rule  G-ll(g)  to 
require  the  managing  underwriter  to 
disclose  to  members  of  the  syndicate,  in 
writing,  the  amount  of  any  portion  of 
the  take-down  that  is  directed  to  each 
member  of  the  syndicate  by  the  issuer. 
Such  disclosure  must  be  made  by  the 
later  of  15  business  days  following  the 
date  of  sale  or  three  business  days 
following  receipt  by  the  managing 
underwriter  of  notification  of  such  set- 
asides  by  the  issuer. 

Allocation  of  securities 

The  proposed  rule  change  amends 
Rule  G-ll(g)  to  require  the  managing 
underwriter  to  complete  the  allocation 
of  securities  within  24  hours  of  the 
sending  of  the  commitment  wire.  This 
amendment  attempts  to  address  delays 
in  allocations  of  securities  which  may 
be  the  result  of  issuers  and  financial 
advisors  failing  to  review  orders  and 
proposed  allocations  in  a  timely 
fashion.  In  case  where  there  is  a  delay 
in  allocation,  investors  may  find  it 
difficult  to  finalize  their  portfolio 
positions  when  their  orders  remain 
unfilled  for  as  long  as  two  or  more  days 
after  the  end  of  the  order  period. 
Moreover,  during  volatile  market 
conditions,  delays  in  allocations  hurt 
the  prospect  for  a  successful 
underwriting. 


Amendment  No.  1 

The  proposed  rule  change  requiring 
the  managing  underwriter  to  complete 
the  allocation  of  securities  within  24 
hours  of  the  sending  of  the  commitment 
wire  implies  that  the  BPA  will  be  signed 
prior  to  the  completion  of  the  allocation. 
It  is  possible  that  allocations  may  be 
completed  (and  investors  notified  of 
these  allocations)  prior  to  the  signing  of 
the  BPA.  Amendment  No.  1,  therefore, 
revises  the  proposed  rule  change  to 
include  this  exception  in  the  rule 
language. 

III.  Summary  of  Comments 

The  Commission  received  two 
comment  letters  ^  concerning  the 
proposed  rule  change  and  one  comment 
letter »«  concerning  Amendment  No.  1. 
The  Commission  requested  and  received 
a  response  to  these  comments  from  the 
MSRB."  The  MSRB  received  one 
comment  letter  from  New  York  City.'^ 
In  response  to  issues  raised  in  this 
letter,  the  MSRB  submitted  Amendment 
No.  1  to  the  Commission. 13 

TBMA  strongly  opposed  the  proposed 
amendments  which  would  require  the 
managing  underwriter  to  maintain  and, 
where  applicable,  record  all  issuer 
requirements  involving  syndicate 
formation,  order  review,  designation 
poUcies.  and  bond  allocations. *■»  Any 
requirement  that  would  result  in 
underwriters  spending  substantial 
amounts  of  time  preparing  documents 
and  obtaining  issuer  approvals  is 
neither  productive  nor  practical. is 
TBMA  suggested  that  "issuers  seeking 
to  impose  their  requirements  on 
syndicates  must  take  the  initiative  to 
enunciate  such  requirements,  in  wrriting, 
and  publish  them  so  they  are  available 
to  all  who  are  involved,  or  considering 
becoming  involved,  in  a  syndicate  for 
that  issuer."  16 

According  to  the  Board,  "managing 
underwriters  currently  take  issuer 
direction  on  syndicate  matters  and 
release  such  information  to  the 
syndicate  members."  i^  Thus,  the 
proposed  amendments  are  essentially 


"The  takedown  is  normally  the  largest 
component  of  the  spread,  similar  to  a  commission, 
which  represents  the  income  derived  from  the  sale 
of  securities. 


»  See  note  4  supra. 

'"See  note  7  supra. 

"Letter  from  Ron  W.  Smith,  Senior  Legal 
Associate,  MSRB,  to  Mignon  McLemore,  Attorney, 
Division  of  Market  Regulation,  SEC  dated  June  10. 
1998  ("MSRB  Letter").  The  TBMA's  second  letter 
was  received  after  the  MSRB  Letter.  The 
Commission  believes  the  MSRB's  letter  sufficiently 
addresses  both  TBMA  letters,  because  TBMA's 
second  letter  reiterates  much  of  its  submission. 

'^  See  note  5  supra. 

"See  note  6  supra. 

"TBMA  Letter  No.  1  at  1. 

"Wat  1-2. 

•«Wat2. 

"MSRB  Utter  at  1. 


codifying  current  syndicate  practices,  i^ 
The  Commission  agrees  with  the  Board 
that  the  additional  requirements  should 
not  be  unduly  burdensome  to  the 
managing  underwriter,  as  they  are 
codifying  existing  practices.  The 
Commission  notes  that  dealers  can 
address  other  issuer  problems  through 
contract. 

TBMA  also  opposed  the  amendment 
to  Rule  G-ll(g).  The  amendment  not 
only  established  a  time  limit  for 
completing  the  allocation  of  securities, 
it  also  urged  issuers  and  their  financial 
advisors  to  review  orders  and  proposed 
allocations  as  soon  as  possible  so  as  not 
to  delay  dissemination  of  information  to 
investors.19  While  TBMA  supports 
prompt  completion  of  the  allocation,  it 
strongly  opposed  the  amendment 
because,  as  drafted,  the  lead  manager's 
compliance' would  be  wholly  dependent 
upon  the  Umely  performance  of 
financial  advisors  and  issuers.^o  TBMA 
noted  that  it  generally  opposes  any 
attempts  by  the  MSRB  to  modify  the 
behavior  of  entities  that  are  not  directly 
regulated  by  the  MSRB  through  the 
regulation  of  the  dealer  community.^' 
"A  municipal  securities  dealer  should 
not  be  faced  with  a  possible  violation  of 
MSRB  rules  where  compliance  by  the 
dealer  is  dependent  upon  a  specific 
action  of  an  unregulated  entity."  22  This 
places  the  dealer  in  the  untenable 
position  of  being  charged  with  a 
violation  of  MSRB  rules  through  no 
fault  of  its  own. 23 

The  Board  determined  to  adopt  the 
proposed  rule  change  as  drafted, 
because  it  will  assist  investors  by  greatly 
facilitating  the  allocation  process.^'' 
According  to  the  MSRB.  delays  in 
allocations  can  adversely  affect 
investors'  portfofio  positions  and  the 
underwriting.  25  By  placing  a  time  limit 
on  the  allocation  of  the  securities,  the 
Board  believes  underwTiters  will  ensure 
compliance  with  the  proposal  by  either 
including  a  provision  in  the  BPA  or 
otherwise  reaching  an  agreement  with 
issuers,  that  allocations  must  be 
completed  within  the  24  hour 
timeframe.26  "if  issuers  or  financial 
advisors  wrish  to  review  orders  and 
proposed  allocations,  they  will  have  to 


'"TBMA  Utter  No.  1  at  2. 

20  W. 

"  Id.  See  also  Salomon  Letter  at  1. 

"Id. 

"Id.  See  also  Salomon  Letter  at  1  (stating  that 
municipal  securities  dealers  should  neither  be 
forced  to  "police"  the  activities  of  unregulated 
entities  nor  be  faced  with  jegulatory  sanctions  for 
activities  that  are  beyond  their  direct  control). 

"MSRB  Letter  at  2. 

"W. 

"Id. 
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do  so  within  24  hours."  ^^  The 
Commission  believes  that  any 
unnecessary  delay  in  distribution 
securities,  once  the  BPA  has  been 
executed,  can  disadvantage  syndicate 
members  and  ultimately,  investors. 
Thus  the  Commission  supports  the 
shortened  timeframe  in  which  syndicate 
managers  must  complete  the  allocation 
of  securities. 

In  its  second  letter,  TBMA  reiterated 
its  opposition  to  the  proposed  rule 
change.  28  However,  TBMA  did  agree 
with  the  specific  proposal  in 
Amendment  No.  1  which  provides  that 
allocations  completed  prior  to  execution 
of  the  BPA  would  be  made  subject  to 
execution  of  that  agreement.  ^^  As  the 
TBMA's  positions  remain  xmchanged, 
the  MSRB's  response  sufficiently 
addresses  the  issues  raised  in  the 
second  letter. 

Salomon  generally  opposed  the 
proposed  rule  change  for  reasons  similar 
to  those  stated  by  TBMA.'°  Specifically, 
Salomon  believed  that  syndicate 
members  would  be  the  economic 
beneficiaries  of  these  changes  and 
senior  managers  would  bear  the  cost.^* 
According  to  Salomon,  the  cost  of  doing 
business  in  municipal  securities  has 
increased  while  the  revenue  generated 
by  the  business  has  decreased.  ^^ 
Moreover,  each  time  the  syndicate 
requirements  are  modified,  the  senior 
managers  expend  significant  amounts  of 
resources  to  ensure  their  systems  are  in 
compliance.'^ 

hi  its  response,  the  Board  stated  that 
it  was  concerned  that  syndicate 
members  (and  ultimately  customers) 
have  information  regarding  issuer 
requirements  to  help  frame  orders.  3< 
Requiring  the  dissemination  of  this 
information  to  syndicate  members  helps 
ensure  that  managers  are  "following  the 
rules"  of  the  syndicate  so  that,  if  there 
are  any  problems  regarding  the 
economics  of  the  deal,  they  can  be 
corrected  prior  to  settlement  or  when 
the  syndicate  monies  are  distributed..'^ 
The  Board  recognizes  that  syndicate 
managers  may  incur  additional  costs 
complying  with  these  requirements, 
however,  it  believes  the  benefits  of 
disclosure  to  syndicate  members  of 
important  information  on  syndicate 
operations  outweigh  such  costs.'^  The 
Commission  believes  that  the  benefits  of 


"Id. 

"TBMA  Utter  No.  2  at  1-2. 

"H.at2. 

^"Salomon  Letter  at  1. 

"Id. 

"M 

"M. 

"MSRBLetterat2. 

"M. 


increased  disclosure  (e.g.,  investor 
protection,  market  transparency,  and 
equal  access  to  the  municipal  securities 
market]  outweigh  costs  that  may  be 
incurred  as  a  result  of  the  proposed  rule 
change.  Thus,  the  Commission  supports 
the  proposed  rule  change. 

Salomon  strenuously  objects  to  the 
proposal  that  syndicate  managers 
disclose  to  syndicate  members 
information  relating  to  designations.'' 
Salomon  contends  that  because  it  and 
similarly-situated  firms  provide  a  full 
range  of  services  to  issuers  and  investors 
and  they  spend  significant  resources  to 
maintain  the  infrastructure  to  provide 
those  services,  designations  are  the  way 
they  realize  a  return  on  the  investment 
in  that  infrastructure.'®  Moreover,  it  is 
Salomon's  view  that  the  proposals  run 
counter  to  the  interest  of  investors.'* 
According  to  Salomon,  information 
concerning  designations  is  competitive, 
confidential  information  that  should  be 
known  only  to  the  beneficiary  of  the 
designation  and  the  syndicate  manager 
(in  its  capacity  as  bookrunner  of  the 
undenvriting)  and  should  only  be 
disclosable  by  the  investor.*" 

The  Board  disagrees  that  investors 
would  object  to  the  disclosux^  of 
designation  information.*^  The 
amendment  does  not  require  that  the 
identity  of  the  investors  providing  the 
designations  be  disclosed,  only  that  the 
total  amount  of  the  designations  for 
each  dealer  be  disclosed.*^  The  Board 
believes  that  all  syndicate  members 
have  the  right  to  the  disclosure  of  all 
designation  information.*'  The  MSRB 
believes  that  the  proposed  rule  change 
will  help  "assure  syndicate  members  of 
equitable  distribution  of  the  economics 
of  the  deal  pursuant  to  syndicate 
requirements."** 

The  Commission  reiterates  its 
position  that  it  supports  more  disclosure 
in  the  municipal  securities  markets.  The 
Commission  respects  investors'  right  to 
choose  the  firms  with  which  to  do 
business  as  well  as  syndicate  members' 
rights  to  accept  designations.  The 
Commission  believes,  however,  that  the 
amount  of  the  designation  each  member 
receives  should  be  disclosed. to  prevent 
fraudulent  and  manipulative  practices 
in  the  municipal  securities  market. 
According  to  the  Board,  confidentiality 
is  preserved  because  only  the  total 
amoimt  of  the  designations  is  disclosed. 


"  Salomon  Letter  at  2. 

"W. 

«>  MSRB  Letter  at  2. 
«W. 

**ld. 


thus  investors  will  "be  free  to  designate 
any  firm  without  fear  of  reprisal  or 
pressure  from  other  syndicate 
members."  The  Commission,  therefore, 
supports  this  proposed  rule  change. 

rv.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.**  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  Section  15B(b)(2)(C)*6 
of  the  Act.  This  proposed  rule  change 
should  help  protect  investors  and  the 
public  interest  through  its  enhanced 
disclosure  and  recordkeeping 
requirements  which  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

The  Commission  believes  the 
proposal,  which  requires  managing 
underwriters  to  maintain  and  where 
necessary,  create  records  of  issuer 
requirements,  is  a  reasonable 
requirement  to  impose  on  a  syndicate 
manager  of  a  new  issue  of  municipal 
securities.  A  syndicate  manager  has  the 
primary  responsibility  for  conducting 
the  affairs  of  the  syndicate.  Thus,  it  is 
appropriate  to  require  the  syndicate 
manager  to  be  responsible  for  the 
recordkeeping  concerning  syndicate 
activities.  The  Commission  recognizes 
that  these  managers  could  experience  an 
increase  in  costs  attempting  to  comply 
with  these  requirements.  However, 
syndicate  managers  are  allowed  to 
recover  expenses  for  administrative 
tasks  fjerformed  for  the  benefit  of  the 
syndicate.  Further,  resolving  accounting 
discrepancies  or  other  syndicate 
disputes  would  be  less  cimibersome  and 
time-consuming  if  accurate  records  have 


*'The  Commission  has  considered  the  profwsed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  The  proposed  rule  change  should 
improve  efficiency  in  recordkeeping  and 
information  dissemination  because  the  syndicate 
manager  must  now  maintain  a  record  of  issuer 
requirements.  Competition  in  the  marketplace 
should  also  benefit  as  designation  information  will 
be  available  to  all  members  of  the  syndicate,  thus 
making  collusion  in  the  municipal  securities  market 
more  difficult.  The  proposal  shortens  the  deadline 
for  payment  of  designations  which  should  decrease 
the  time  it  takes  for  firms  to  receive  revenue  which 
should  benefit  capital  formation.  15  U.S.C  7Bc(f). 

<*  Section  15B(b)(2)(C)  requires  the  Conunission 
to  determine  that  the  Board's  rules  are  designed  to 
prevent  fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and  coordination 
with  pei«ons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect  to.  and 
facilitating  transactions  in  munici|)al  securities,  to 
remove  impediments  to  and  perfect  the  mechanism 
of  a  free  and  open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and  the  public 
interest. 
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been  maintained  and  are  readily 
accessible. 

The  Commission  believes  the 
proposal,  requiring  managing 
underwriters  to  disclose  all  available 
designation  information,  should 
encourage  competition  among  dealers 
for  other  designations  in  subsequent 
underwritings.  The  proposal  should  not 
result  in  fixed  pricing  because  only  the 
designation  amounts  are  being  revealed. 
Investors  will  still  be  able  to  designate 
any  firm  they  choose,  because  the 
investors'  identities  will  remain 
confidential.  Furthermore,  disclosure  of 
all  designation  information  should 
prevent  delays  in  disseminating  full 
designation  pa>Tnents  to  members 
because  designation  information  must 
be  made  available  to  syndicate  members 
within  ten  business  days  following  the 
date  of  sale.  This  requirement  should, 
therefore,  help  ensure  members  receive 
the  full  designation  credit  they  have 
earned. 

The  Commission  also  supports 
shortening  the  deadline  for  payment  of 
designations  from  30  business  days 
following  delivery  of  the  securities  to 
the  customer  to  30  calendar  days  after 
the  issuer  delivers  the  securities  to  the 
syndicate.  The  shortened  deadline 
should  prevent  syndicate  mangers  from 
unnecessarily  delaying  payment  of 
designations  to  syndicate  members. 

The  Commission  agrees  that  an  issuer 
"set-aside"  is  part  of  the  take-down  and, 
therefore,  should  be  disclosed  to 
syndicate  members  in  the  same  manner 
as  customer  designations.  This  proposed 
rule  change  should  act  as  a  deterrent  to 
fraudulent  activity  because  disclosure  of 
take  dovra  information  including  each 
dealers'  percentage  must  be  made  by  the 
later  of  15  days  following  the  date  of 
sale  or  three  business  days  following 
receipt  by  the  managing  undervmter  of 
notification  of  any  set-asides  by  the 
issuer.  Furthermore,  timely  disclosure 
of  this  information  will  allow  dealers  to 
verify  the  accuracy  of  the  information 
and,  where  necessary,  address  any 
discrepancies  before  settlement. 
The  Commission  supports  the 
proposed  rule  change  and  Amendment 
No.  1  concerning  the  allocation  of 
securities.  The  proposed  rule  change 
required  that  the  managing  undenvriter 
complete  the  allocation  of  securities 
within  24  hours  of  the  sending  of  the 
commitment  wire.  In  its  letter  to  the 
MSRB.  NYC  contended  that  the 
proposed  rule  change  erroneously 
assumed  that  a  BPA  would  be  signed 
prior  to  the  completion  of  the 
allocation. "^  the  NYC  letter  suggested 
that  the  allocation  may  be  completed 


(and  investors  be  given  notice  of  the 
allocations)  prior  to  the  signing  of  the 
BFA.^s  In  response,  the  MSRB  amended 
its  proposal  to  include  that  any 
allocations  made  prior  to  the  signing  of 
the  BPA  in  a  negotiated  offering  or  the 
official  award  of  the  bonds  in  a 
competitive  sale  must  be  subject  to 
execution  of  a  BPA  or  the  award,  as 
appropriate.  Furthermore,  investors 
must  also  be  notified  of  this  fact.*^ 
In  cases  where  the  BPA  is  signed 
before  the  commitment  wire  is  sent,  the 
Commission  believes  24  hours  should 
give  the  senior  syndicate  manager 
enough  time  to  complete  the  allocation 
of  securities.  The  Commission 
understands  that  there  are  occasions, 
however,  when  a  deal  is  so  complex  that 
it  takes  longer  than  24  hours  after  the 
commitment  wire  is  sent  to  complete 
the  process  {e.g.,  production  and 
verification  of  final  numbers,  final 
sizing  of  the  bond  sale)  so  that  a  BPA 
may  be  signed.  The  Commission, 
therefore,  supports  the  amended 
language  which  recognizes  this 
exception,5o  but  protects  investors  by 
requiring  full  disclosure  of  the  deal's 
status.  Thus,  investors  will  be  aware 
that  the  deal  could  be  subject  to  market 
fluctuations  or  may  not  even  be 
finaUzed. 

V.  Conclusion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  Section  15B(b)(2)(C). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  jmd  Amendment 
No.  1  (SR-MSRB-97-15).  are  hereby 
approved. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority.  52 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-32324  Filed  12-3-98;  8:45  am] 
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*' NYC  Utter  at  1. 


"W.  at  2. 

*8  Amendment  No.  1  at  51977. 

'"In  these  situations,  the  Commission  notes  that 
senior  syndicate  managers  should  consult  the 
MSRB's  rules  and  interpretations  concerning  the 
sending  of  confirmations  prior  to  the  signing  of  the 
BPA  or  the  date  of  the  award.  Amendment  No.  1 
at  51977. 

'M5U.S.C.  78s(b)(2). 
»M7CFR200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[(Release  No.  34-40711;  File  No.  SR-NYSE- 
98-34)] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  To 
Amend  Rule  104.10  By  Deleting  the 
Odd-Lot  Exception 

November  25,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  October 
16,  1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,and  III 
below,  which  Items  have  been  prepared 
by  the  NYSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  104.10(6)(i)  by  eliminating 
paragraph  (C),  which  provides  an 
exception  to  the  Floor  Official  approval 
requirement  for  specialist  purchases  and 
sales  on  destabilizing  ticks  to  offset 
positions  acquired  by  the  specialist  in 
executing  odd-lot  orders  on  the  same 
day. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  104  governs  speciahsts' 
dealings  in  their  specialty  stocks.  In 
particular,  NYSE  Rule  104.10(6) 
describes  the  manner  in  which  a 
specialist  may  liquidate  or  increase  his 
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or  her  position  in  a  specialty  stock.  In 
general,  the  rule  requires  such 
transactions  to  be  effected  "in  a 
reasonable  and  orderly  manner"  in 
relation  to  the  overall  market.  The  rule 
also  requires  the  market  in  the 
particular  stock  and  the  adequacy  of  the 
specialist's  position  to  meet  the 
reasonably  anticipated  needs  of  the 
market.  NYSE  Rule  104.10(6)(i)(A) 
provides  that  a  specialist  may  liquidate 
a  position  by  selling  stock  on  a  direct 
minus  tick  or  by  purchasing  stock  on  a 
direct  plus  tick  (destabilizing  ticks), 
only  if  the  transaction  is  reasonably 
necessary  in  relation  to  the  specialist's 
overall  position  in  the  stock  and  if  Floor 
Official  approval  is  obtained.  Floor 
Official  approval  provides  an 
independent  review  of  these 
destabilizing  transactions  for 
compatibility  with  the  reasonableness 
test. 

NYSE  Rule  104.10(6)(i)(C)  provides  an 
exception  to  the  Floor  Official  approval 
requirement  for  specialist  purchases  and 
sales  on  destabilizing  ticks  to  offset 
position  acquired  by  the  specialist  in 
executing  odd-lot  orders  on  the  same 
day.  Odd-lot  orders  are  executed 
throughout  the  day  in  the  odd-lot 
system  against  the  specialist  in  that 
stock.  Periodically,  the  specialist 
receives  an  automated  notification  of 
the  net  amount  of  odd  lots  that  have 
been  executed  against  his  or  her 
position.  The  specialist  can  then  offset 
these  odd-lot  transactions  by  buying  or 
selling  for  his  or  her  own  account. 

The  basis  for  the  exception  was  that 
these  odd-lot  offsets  would  not  have  an 
impact  on  the  market  as  a  whole. 
However,  there  has  been  a  marked 
increase  in  the  volume  of  odd-lot 
transactions  in  the  last  several  years  ^ 
and,  as  a  result,  an  increase  in  speciaUst 
offset  transactions.  The  Exchange 
believes  that  odd-lot  offsets  should  be 
treated  as  other  liquidating  transactions 
and  be  netted  with  round  lot 
transactions.  All  destabiUzing 
transactions  would  require  Floor 
Official  approval  pursuant  to  Exchange 
Rules.*  Therefore,  the  Exchange  is 
proposing  to  delete  the  exception  for 
odd-lots  in  paragraph  (C). 

2.  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 


3  Odd-lot  volume  exceeded  1  billion  shares  on  the 
NYSE  in  1997,  an  87%  increase  from  1994. 
Telephone  conversation  between  Agnes  Gautier, 
Vice  President,  Market  Surveillance,  NYSE,  and 
Robert  B.  Long,  Attorney,  Division  of  Market 
Regulation,  Commission,  on  October  23,  1998. 

*See  Letter  from  Agnes  Gautier.  Vice  President. 
Market  Surveillance,  NYSE,  to  Richard  Strasser. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  November  20,  1998. 


6(b)(5)  of  the  Act '  in  that  the  proposed 
rule  change  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  wall  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  wrritten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vdth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 


SR-NYSE-98-34  and  should  be 
submitted  by  December  28,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-32323  Filed  12-3-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40709;  File  No.  SR-NYSE- 
97-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  1  and  2 
to  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Capital  and  Margin  Requirements  for 
Joint  Back  Office  Arrangements 

Novemt)er  25,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
1998,  and  September  28,  1998,  the  New 
York  Stock  Exchange,  Inc.  ("Exchange" 
or  "NYSE")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  Amendment  Nos.  1  and 
2,  respectively,  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  for 
interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend 
Exchange  Rule  431,  "Margin 
Requirements,"  to  establish  margin  and 
net  capital  requirements  for  Joint  Back 
Office  ("}B0")  arrangements  among 
broker-dealers.  The  proposed  rule 
change  also  relates  to:  (i)  net  capital 
computations  for  members  carrying 
proprietary  accounts  of  other  broker- 
dealers;  (ii)  net  capital  computations  for 
members  carrying  the  accounts  of 
approved  specialists  or  market  makers; 
and  (iii)  control  and  restricted 
securities. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commission. 


'  15  U.S.C.  78f[bK5). 


« 17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
2  17CFR240.19b-4. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  October  2,  1997.  the  Exchange 
filed  its  JBO  proposal  with  the 
Commission.  Notice  of  the  proposal  was 
issued  on  December  29.  1997.3  xhe 
Exchange  submitted  Amendment  No.  1 
to  the  JBO  filing  on  May  21, 1998,  and 
Amendment  No.  2  on  September  28, 
1998. 

a.  The  Original  JBO  Filing.  The 
Exchange's  proposed  rule  change  would 
amend  Exchange  Rule  431  to  establish 
capital,  margin,  and  other  requirements 
for  JBO  arrangements  among  broker- 
dealers.  Regulation  T,  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("FRB"),  permits  a 
broker-dealer  to  "effect  or  finance 
transactions  of  any  of  its  owners  if  the 
[broker-dealer]  is  a  clearing  and 
servicing  broker  or  dealer  owned  jointly 
or  individually  by  other  [broker- 
dealers]."  *  The  Exchange's  proposal 
would  provide  regulatory  requirements 
for  such  JBO  arrangements. 

Under  the  Exchange's  original 
proposal,  a  member  organization 
carrying  and  clearing,  or  carrying  JBO 
accounts  would  be  required  to:  (i) 
provide  vmtten  notification  to  the 
Exchange  prior  to  establishing  a  JBO 
arrangement,  (ii)  maintain  minimum 
tentative  net  capital  >  of  $25  million,  or 
maintain  minimum  net  capital  of  $10 
million  if  engaged  in  the  primary 
business  of  clearing  options  market- 


'  See  Securities  Exchange  Act  Release  No.  39497 
(Dec.  29.  1997).  63  FR  899  (Jan.  7.  1998). 

■•See  12  CFR  220,7(c).  Regulation  T  is  entitled 
"Credit  By  Brokers  and  Dealers"  and  was  issued  by 
the  FRB  pursuant  to  the  Act. 

'  As  discussed  in  the  Exchange's  Interpretation 
Handbook,  the  term  "tentative  net  capital" 
generally  refers  to  net  capiul  before  the  application 
of  "haircuts"  and  undue  concentration  charges  on 
securities  and  options  positions.  See  NYSE 
Interpretation  Handbook.  Section  I(c)(2)(vi)(M)(04). 
'TenUtivB  Net  CapiUl." 


maker  accounts.^  (iii)  maintain  a  written 
risk  analysis  methodology  for  assessing 
the  amount  of  credit  extended  to 
participating  broker-dealers,  and  (iv) 
deduct  from  net  capital,  the  "haircut" 
requirements  pursuant  to  the 
Commission's  net  capital  rule  (Exchange 
Act  Rule  15c3-l)  ^  in  excess  of  the 
equity  maintained  in  the  accounts  of 
participating  broker-dealers. 

Furthermore,  JBO  participants  would 
be  required  to  be  registered  broker- 
dealers  subject  to  Exchange  Act  Rule 
15c3-l,  and  would  be  required  to 
maintain  an  ownership  interest  in  the 
JBO  pursuant  to  Regulation  T.  Exclusive 
of  their  ownership  interest  in  the  JBO 
arrangement,  JBO  participants  would  be 
required  to  maintain  a  minimum 
liquidating  equity  of  $1  million.  If  the 
liquidating  equity  fell  below  $1  million, 
the  JBO  participant  would  be  required 
to  eliminate  the  deficiency  within  five 
business  days  or  would  become  subject 
to  the  margin  requirements  under  other 
provisions  of  Exchange  Rule  431. 

b.  Amendment  No.  1.  Amendment 
No.  1  proposes  revisions  that  are 
designed  to  incorporate  certain 
proposed  maintenance  margin 
requirements  for  non-equity  securities, 
which  are  the  subject  of  another  recent 
Exchange  filing,  SR-NYSE-98-14 
("Related  Filing").8  The  Exchange's 
proposed  rule  change,  as  originally 
filed,  requires  that  the  Commission's  net 
capital  rule  haircuts  be  used  when  a 
member  organization  computes  its 
capital  charges  for  Rule  431  purposes. 
However,  in  the  Related  FiUng,  the 
Exchange  proposes  margin  requirements 
for  non-equity  securities  for  broker- 
dealer  proprietary  accounts  which  are 
less  than  the  Commission's  net  capital 
rule  haircut  requirements.  The 
Exchange  believes  it  is  necessary  to 
maintain  consistency  between  the 
Exchange's  JBO  filing  and  the  Related 
Filing  by  incorporating  into  the  JBO 
filing  the  most  recently  proposed 
margin  requirements.  Therefore, 
Amendment  No.  1  incorporates  the 
requirements  proposed  in  the  Related 
Filing. 

The  Exchange's  JBO  filing  specifies 
certain  regulatory  requirements  for 


•  Under  the  proposed  rule  change,  clearance  of 
option  market  maker  accounts  would  be  deemed  a 
broker-dealer's  primary  business  if  a  minimum  of 
60%  of  the  aggregate  deductions  in  the  ratio  of  gross 
options  market  maker  deductions  to  net  capital 
(including  gross  deductions  for  ISO  participant 
accounts)  are  options  market  maker  deductions. 

'  See  17  CFR  240.15c3-l.  "Net  Capital 
Requirements  for  Brokers  or  Dealers." 

'The  Commission  has  published  notice  of  the 
Related  Filing  but  has  not  taken  any  dispositive 
action  on  the  proposal.  See  Securities  Exchange  Act 
Release  No.  40278  (July  29.  1998).  63  FR  41882 
(Aug.  5.  1998). 


establishing  and  maintaining  JBO 
arrangements.  Among  them  is  the 
requirement  that  each  JBO  participant 
maintain  in  its  account  minimum  net 
liquidating  equity  of  $1  million. 
Amendment  No.  1  clarifies  the  margin 
requirements  that  become  operative 
when  the  equity  in  the  account  of  a  JBO 
participant  falls  below  the  prescribed 
levels.  Specifically,  if  the  amount  of 
equity  in  a  JBO  participant's  account 
drops  below  the  $1  million  minimum, 
the  participant  no  longer  will  be  an 
eligible  JBO  participant  unless  the 
necessary  minimum  equity  is 
reestablished  in  the  JBO  account  within 
the  required  number  of  days  (i.e.,  5 
business  days).  Amendment  No.  1 
clarifies  that  JBO  participants  who  lose 
their  JBO  eligibility  would  not  be 
considered  "exempted  borrowers"  (as 
defined  in  Regulation  T)  and  therefore 
would  be  subject  to  the  margin  account 
requirements  for  customers  set  forth  in 
Regulation  T.  In  addition,  such 
participants  would  be  subject  to  the 
maintenance  requirements  pursuant  to 
the  other  provisions  of  Rule  431. 

Amendment  No.  1  also  requests  that 
the  revisions  relating  to  Control  and 
Restricted  Securities  be  subject  to 
separate  consideration  and  review  by 
the  Commission,  apart  from  the  broader 
proposal  relating  to  JBO  arrangements 
and  broker-dealer  accounts,  as  well  as 
the  changes  proposed  in  Amendment 
No.  1.  The  Exchange  believes  that 
bifurcating  the  consideration  of  the 
revisions  regarding  Control  and 
Restricted  Securities,  on  which  no 
comments  were  received,  would  allow 
them  to  become  effective  more  quickly 
than  if  they  were  considered  together 
with  all  of  the  other  modifications 
proposed  in  the  JBO  filing  and 
Amendment  No.  1. 

c.  Amendment  No.  2.  The  Exchange 
notes  that  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE")  has 
also  submitted  a  proposed  rule  change 
to  establish  margin  and  net  capital 
requirements  for  JBO  clearing  firms  and 
participants.9  The  CBOE's  proposal, 
which  is  similar  to  the  Exchange's  JBO 
filing,  originally  proposed  capital 
requirements  of  $25  million  and  $10 
million.  In  response  to  the  publication 
of  the  CBOE's  JBO  filing  in  the  Federal 
Register,  the  Commission  received 
several  comment  letters  from  members 


■The  CBOE's  JBO  filing,  SR-CBOE-97-58,  was 
filed  with  the  Commission  on  October  27, 1997,  and 
notice  of  its  filing  was  issued  on  December  10. 
1997.  See  Securities  Exchange  Act  Release  No. 
39418  (Dec.  10.  1997).  62  FR  66154  (Dec.  17.  1997). 
The  CBOE  filed  Amendment  No.  1  to  its  JBO  filing 
on  July  27. 1998.  Notice  of  Amendment  No.  1  was 
issued  on  November  25.  1998.  See  Securities 
Exchange  Act  Release  No.  40708  (Nov.  25, 1998). 
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of  the  CBOE.  The  CBOE  members 
contended  that  the  proposed  $10 
million  net  capital  requirement  for 
certain  JBO  clearing  firms,  whose 
primary  business  consists  of  clearance 
of  options  market  makers'  accounts,  was 
too  high. 

As  a  result  of  discussions  with  other 
self-regulatory  organizations  such  as  the 
CBOE,  as  well  as  deliberations  among 
the  JBO  subcommittee  of  the  Exchange's 
Rule  431  Committee,  the  Exchange 
seeks  to  lower  the  proposed  net  capital 
requirement  for  member  organizations 
carrying  and  clearing,  or  carrying  JBO 
accounts  from  $10  milUon  to  $7  million. 
This  modification  is  consistent  with  the 
revisions  which  the  CBOE  recently 
proposed  for  its  JBO  filing.'o  Under 
Amendment  No.  2,  the  $7  million  net 
capital  requirement  only  would  be 
available  to  member  organizations 
whose  primary  business  consists  of  the 
clearance  of  options  market  maker 
accounts.  Consequently,  the  proposal's 
$25  million  tentative  net  capital 
requirement  would  continue  to  apply  to 
all  other  member  organizations  carrying 
and  clearing,  or  carrying  JBO  accounts. 
The  Exchange  believes  the  revised  level 
of  $7  million  will  continue  to  require 
capital  sufficient  to  satisfy  safety  and 
soundness  concerns. 

Amendment  No.  2  also  includes  new 
provisions  relating  to  member 
organizations  that  carry  and  clear,  or 
carry  JBO  accounts  that  will  require:  (i) 
prompt  written  notification  to  the 
Exchange  when  such  a  member 
organization's  tentative  net  capital  or 
net  capital,  whichever  may  apply,  falls 
below  prescribed  standards;  and  (ii)  that 
appropriate  action  be  taken,  within 
three  business  days,  to  resolve  any  such 
capital  deficiency.  Failure  to  correct 
such  deficiencies  within  the  allotted 
period  will  preclude  the  JBO  carrying 
and  clearing,  or  carrying  member 
organization  from  accepting  new 
transactions  pursuant  to  the  JBO 
arrangement.  The  Exchange  believes 
these  requirements  are  consistent  with 
provisions  of  the  Commission's  net 
capital  rule  that  generally  deal  with  net 
capital  deficiencies. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act "  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  the  investing  public. 
The  Exchange  further  believes  the 
proposed  rule  change  is  consistent  with 
the  rules  and  regulations  of  the  Board  of 


Governors  of  the  Federal  Reserve 
System  that  are  intended  to  prevent  the 
excessive  use  of  credit  for  the  purchase 
or  carrying  of  securities,  in  accordance 
with  Section  7(a)  of  the  Act.'^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change.  The 
Exchange  notes,  however,  that  the  CBOE 
received  written  comments  regarding  its 
companion  JBO  filing.  Item  11(A)(1)(c) 
above  includes  the  Exchange's  response 
to  the  issues  raised  in  the  comment 
letters  submitted  to  the  CBOE. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  the 
proposed  rule  change,  as  modified  by 
Amendment  Nos.  1  and  2,  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 


the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
28  and  should  be  submitted  by 
December  28,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoyty." 

Margfjet  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-32328  Filed  12-3-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40712;  File  No.  SR-NYSE- 
98-30] 

Self-Qegulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Customer  Account 
Transfer  Contracts 

November  25, 1998. 

I.  Introduction 

On  September  28,  1998,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-^ 
thereiinder,^  a  proposed  rule  change 
relating  to  customer  account  transfer 
contracts. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  27.  1998. ^  One 
comment  in  support  of  the  proposed 
rule  change  was  received.  This  order 
approves  the  proposal. 

II.  Description  of  the  Proposal 

NYSE  proposes  to  amend  Exchange 
Rule  412.  which  regulates  the  transfer  of 
customer  accounts  from  one  member 
organization  to  another,  and  the  rule's 
stated  interpretation.  Transfers  of 
customer  accounts  are  generally  effected 
through  the  Automated  Account 
Transfer  Service  ("ACATS")  which  is 
administered  by  the  National  Securities 


"15  U.S.C.  78f(b)(5). 


"15  U.S.C.  78g(a). 


"17  CFR  20O.30-3(a)(l2). 

•  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

'Securities  Exchange  Act  Release  No.  40571 
(October  19. 1998).  63  FR  57347  (File  No.  SR- 
NYSE-98-30). 
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Clearing  Corporation  ("NSCC").  The 
ACATS  system  is  currently  being 
redesigned  to  allow  for  quicker  and 
more  efficient  transfers  of  customer 
accounts.  The  purpose  of  the  proposed 
rule  change  is  to  amend  Rule  412  to 
reflect  these  upgrades. 

Currently,  the  ACATS  system  and 
Exchange  Rule  412  provide  for  a  seven 
day  cycle  to  transfer  a  customer 
account.  The  proposed  amendments 
would  reduce  this  cycle  to  six  days  by 
streamlining  the  asset  review  portion  of 
the  transfer  period  from  two  days  to  one 
day.  It  is  anticipated  that  ACATS  system 
changes  will  become  operational  on 
January  25,  1999.  Therefore,  the 
Exchange  represents  that  the  proposed 
rule  change  will  become  effective  in 
accordance  with  the  effective  date  of  the 
ACATS  system  changes. 

In  addition,  the  Exchange  proposes  to 
amend  an  interpretation  to  Exchange 
Rule  412  to  eliminate  one  of  the 
enumerated  reasons  for  which  a  member 
organization  may  reject  or  take 
exception  to  an  account  transfer  request. 
The  Proposed  amendment  deletes  the 
"Account  Type  Mismatch"  reject  code, 
due  to  its  limited  usefulness  arising 
from  inconsistencies  among  member 
organizations  in  defining  account  types. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b). ■» 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  s  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and  to 
perfect  the  mechanism  of  a  fi^e  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. »  The 
proposed  amendment  does  this  by 
reducing  the  time  allowed  for 
transferring  customer  accounts. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NYSE-98- 
30)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-32330  Filed  12-3-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40710;  File  No.  SR-PCX- 
97-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the  Pacific 
Exchange,  Inc.  Relating  to  Capital  and 
Margin  Requirements  for  Joint  Back 
Office  Arrangements 

November  25,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
8,  1998,  the  Pacific  Exchange,  Inc. 
("Exchange"  or  "PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  Amendment  No.  1  to 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on 
Amendment  No.  1  to  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
proposed  rule  change  regarding  Joint 
Back  Office  ("JBO")  arrangements  to:  (i) 
reduce  the  net  capital  requirements  for 
certain  member  organizations  carrying 
and  clearing,  or  carrying  JBO  accounts 
from  $10  million  to  $7  million;  (ii)  add 
notification  requirements  for  JBO 
clearing  firms  in  the  event  their 
tentative  net  capital  or  net  capital  fall 
below  prescribed  levels;  and  (iii)  require 
member  organizations  carrying  JBO 
accounts  to  margin  such  accounts  in 
accordance  with  customer  margin 
requirements  if  the  JBO  participants  fail 
to  maintain  minimum  liquidating  equity 
of  $1  million  in  their  JBO  accounts  for 
more  than  five  business  days. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Office  of 
the  Secretary,  the  Exchange,  and  at  the 
Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Background.  On  December  18, 
1997.  the  Exchange  filed  with  the 
Commission  a  proposal  establishing 
margin  and  net  capital  requirements  for 
member  organizations  that  carry  and 
clear,  or  carry  JBO  accounts.  Notice  of 
the  Exchange's  proposal  was  issued  on 
February  18.  1998.3  Under  the  proposal, 
a  member  organization  that  carries  and 
clears,  or  carries  JBO  accounts  would  be 
required  to  maintain  minimum  tentative 
net  capital  of  $25  million,  except  that  a 
member  organization  whose  primary 
business  consisted  of  the  clearance  of 
options  market-maker  accounts  could 
carry  JBO  accounts  provided  that  it 
maintained  minimum  net  capital  of  $10 
million. 

The  Exchange  notes  that  its  JBO  rule 
filing  is  similar  to  the  JBO  rule  filings 
submitted  to  the  Commission  by  the 
New  York  Stock  Exchange  ("NYSE") 
and  the  Chicago  Board  Options 
Exchange  ("CBOE").«  The  NYSE  and 
CBOE  recently  submitted  amendments 
to  their  JBO  rule  filings  which  propose 
to  reduce  the  capital  requirements  for 
JBO  clearing  firms  fi-om  $10  million  to 
$7  million;  add  notification 
requirements  for  JBO  clearing  firms  in 
the  event  their  tentative  net  capital  or 
net  capital  falls  below  prescribed  levels; 
and  require  the  application  of  customer 
margin  requirements  to  JBO  participants 
if  such  participants  do  not  maintain 


M5  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  39680 
(Feb.  18.  1998).  63  FR  9622  (Feb.  25.  1998). 

« The  NYSE's  fBO  filing.  SR-NYSE-97-28,  was 
filed  with  the  Commission  on  October  2,  1997.  and 
notice  of  its  filing  was  issued  on  December  29, 
1997.  See  Securities  Exchange  Act  Release  No 
39497  (Dec.  29.  1997).  63  FR  899  (Jan,  7.  1998)  The 
CBOE's  JBO  filing.  SR-CBOE-97-58.  was  filed  with 
the  Commission  on  October  27,  1997.  and  notice  of 
Its  filing  was  issued  on  December  10.  1997.  See 
Securities  Exchange  Act  Release  No.  39418  (Dec 
10,  1997),  62  FR  66154  (Dec.  17.  1997) 
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sufficient  equity  in  their  JBO  accounts.^ 
Amendment  No.  1  to  the  Exchange's 
proposal  is  consistent  with  these 
revisions  proposed  by  the  NYSE  and 
CBOE. 

b.  Amendment  No.  1.  The  Exchange 
seeks  to  amend  its  JBO  rule  filing  to 
allow  a  member  organization  to  carry 
and  clear,  or  carry  JBO  accounts 
provided  that  the  member  organization's 
net  capital,  as.computed  pursuant  to 
Exchange  Act  Rule  15c3-l,8  does  not 
fall  below  $7  million  for  a  period  in 
excess  of  three  consecutive  business 
days.  This  revision  modifies  the 
Exchange's  original  proposal  which 
required  a  carrying  and  clearing,  or 
carrying  member  organization  to 
maintain  minimum  net  capital  of  $10 
million. 

The  Exchange  further  proposes  to 
require  JBO  clearing  members  to 
provide  immediate  telegraphic  or 
facsimile  notice  to  the  Exchange  if  the 
clearing  member  determines  that  its 
tentative  net  capital  or  net  capital  has 
fallen  below  the  prescribed  levels.  In 
addition,  such  clearing  member  will  be 
subject  to  the  prohibitions  against 
withdrawal  of  equity  capital  set  forth  in 
Exchange  Act  Rule  15c3-l(e),  and  must 
observe  the  prohibitions  against 
reduction,  prepayment,  and  repayment 
of  subordination  agreements  set  forth  in 
Exchange  Act  Rule  15c3-ld(b),  as  if 
such  member's  net  capital  were  below 
the  minimum  standards  specified  by 
each  of  those  sections. 

Finally,  the  Exchange  proposes  to 
require  carrying  member  organizations 
to  margin  JBO  accounts  in  accordance 
with  the  customer  margin  requirements 
of  Reguladon  T  ^  when  such  JBO 
accounts  lack  sufficient  minimum 
liquidating  equity  (i.e.,  $1  million)  for  a 
period  of  more  than  five  business  days. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
writh  Section  6(b)  of  the  Act,^  in  general, 
and  further,  the  objectives  of  Section 


5  The  NYSE  filed  Amendment  No.  1  to  its  JBO 
filing  on  May  21,  1998,  and  Amendment  No.  2  on 
September  28, 1998.  Notice  of  Amendment  Nos.  1 
and  2  was  issued  on  November  25,  1998.  See 
Securities  Exchange  Act  Release  No.  40709  (Nov. 
25. 1998).  The  CBOE  filed  Amendment  No.  1  to  its 
JBO  filing  on  July  27.  1998.  Notice  of  Amendment 
No.  1  was  issued  on  November  25,  1998.  See 
Securities  Exchange  Act  Release  No.  40708  (Nov. 
25. 1998). 

BThe  Commission's  net  capital  rule,  "Net  Capital 
Requirements  for  Brokers  or  Dealers,"  is  designated 
as  Commission  Rule  15c3-l.  See  17  CFR  240.15c3- 
1. 

7  Regulation  T  is  entitled  "Credit  by  Brokers  and 
Dealers"  and  was  issued  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  pursuant  to  the  Act. 
Sea  12  CFR  220. 

-15U.S.C.  78F(B). 


6(b)(5),»  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  &*e  and  open  market,  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  5ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  proposed  rule 
change,  as  modified  by  Amendment  No. 
1,  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  5S2,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubic  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-49 
and  should  be  submitted  by  December 
28,  1998. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. *° 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-32327  Filed  12-3-98;  8:45  am) 

BILUNQ  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2943] 

Advisory  Committee  on  Historical 
Diplo'matlc  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW,  Washington,  D.C, 
December  10-11, 1998,  in  Conference 
Room  1406.  Prior  notification  and  a 
valid  photo  are  mandatory  for  entrance 
into  the  building.  One  day  before  the 
meeting  the  public  must  notify  Gloria 
Walker,  Office  of  Historian  (202-663- 
1124)  providing  their  date  of  birth, 
social  security  number  and  telephone 
number. 

The  Committee  regrets  the  short 
notice  due  to  difficulty  in  securing  a 
conference  room  but  will  meet  in  open 
session  from  9:00  a.m.  through  12:00 
p.m.  on  the  morning  of  Thursday, 
December  10,  1998.  The  remainder  of 
the  Committee's  sessions  from  1:45  p.m. 
on  Thursday,  December  10,  1998  until 
5:00  p.m.  on  Friday,  December  11,  1998 
will  be  closed  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  The 
agenda  calls  for  discussions  involving 
consideration  of  matters  not  subject  to 
public  disclosure  under  5  U.S.C. 
552b(c)(l),  and  that  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC. 
20520,  telephone  (202)  663-1123.  (e- 
mai\  pahistoffSpanet.us-state.gov]. 

Dated:  November  30, 1998. 
William  Z.  Slany, 
Executive  Secretary. 
|FR  Doc.  98-32390  Filed  12-2-98;  11:34  pml 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMENTARY  INFORMATION: 


Coast  Guard 

[USCG-1 998-481 9] 

Vessel  and  Port  Control  Measures  to 
Address  Year  2000  (Y2K)-Related 
Problems 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


summary:  The  Coast  Guard  requests 
comments  on  possible  actions  and 
control  measures  to  minimize  the 
occurrence  and  effect  of  potential  Year 
2000  (Y2K)-related  equipment  and 
system  malfunctions  aboard  vessels,  at 
port  facilities,  and  at  Marine  Terminals. 
Malfunctions  and  failures  of  date 
sensitive  automation  and  computer 
processes  can  potentially  halt  critical 
domestic  and  international  maritime 
operations.  Possible  measures  to  address 
this  risk  include  rigorous  equipment 
and  systems  testing  on  vessels  and  at 
facilities,  Y2K  assessments  and 
certification,  and  closing  or  restricting 
access  to  U.S.  ports. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  March  4.  1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility,  (USCG-1998-4819),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  202- 
366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  preamble,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  please  contact 
Mr.  John  Hannon,  Project  Manager. 
Office  of  Compliance,  Commandant  (G- 
MOC-2).  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-1464. 
For  questions  on  viewing  material  in  the 
docket,  contact  Dorothy  Walker.  Chief. 
Documentary  Services,  Department  of' 
Transportation,  telephone  202-366- 
9329.  For  questions  on  Y2K  issues, 
contact  the  Coast  Guard  at  1-800-368- 
5647. 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  respond  to  this 
notice  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  docket 
number  (USCG-1998^819)  and  the 
specific  section  of  this  notice  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  open  a  90-day 
comment  period  for  response  to  this 
notice.  To  ensure  widest  dissemination 
of  this  notice,  the  Coast  Guard  will 
publish  a  summary  article  in  our  Marine 
Safety  Newsletter,  and  post  it  on  our 
Marine  Safety  Regulations  web  site  at 
http://wrww.uscg.mil/hq/g-m/regs/ 
current.html. 

The  Coast  Guard  does  not  plan  public 
meeting(s)  concerning  this  notice.  You 
may  request  a  public  meeting  by  writing 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  meeting  would  be  beneficial.  If  we 
determine  that  the  opportunity  for  oral 
presentations  will  be  helpful,  we  will 
hold  a  public  meeting  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Our  society's  dependence  on 
automation  and  computer  technology  is 
increasing  exponentially.  The  maritime 
industry  incorporates  automation  and 
computer  technology  into  almost  every 
aspect  of  its  business  operations. 
Automation  is  used  for  many  shipboard 
systems  such  as  main  propulsion, 
boilers,  auxiliary  systems,  power 
generation,  position  fixing  navigation 
systems,  communications,  radar, 
steering  systems,  cargo  systems,  and 
bilge/ballast  controls.  Automation  is 
also  used  at  facilities  in  cranes,  on 
shoreside  equipment,  and  in  loading  or 
unloading  operations.  Despite  current 
regulations  for  equipment  and  systems 
testing,  the  potential  technological 
malfunctions  associated  with  the  year 
2000  (Y2K)  problem  could  disrupt 
maritime  operations.  To  counter  this 
potential  problem,  the  Coast  Guard  is 
considering  using  existing  authority  to 
implement  more  restrictive  control 


measures  to  ensure  port,  vessel,  facility 
and  envirormiental  safety. 

What  is  the  ••Y2K problem"?  The  Y2K 
problem  is  based  on  the  widespread 
computer  industry  practice  of  using  2 
digits  instead  of  4  to  represent  the  year 
in  databases,  software  applications,  and 
hardware  microchips.  Certain  systems 
will  face  difficulty  in  the  year  2000 
when  that  year  is  represented  as  "00." 
Unable  to  differentiate  "00"  from  the 
year  1900.  computer  programs  and 
systems  aboard  ships  and  at  port 
facilities  could  malfunction  or 
completely  shut  down. 

Ho w  could  the  Y2K problem 
potentially  affect  the  maritime  industry? 
Computer  programs  for  engine 
automation  systems  that  monitor  the 
time  between  required  engine 
maintenance  are  a  good  example  of  the 
Y2K  problem.  If  these  programs  misread 
"00"  as  the  year  1900  instead  of  2000. 
they  may  interpret  that  100  years  has 
passed  since  the  last  engine 
maintenance  was  performed  and 
respond  by  shutting  down  systems  to 
avert  damage  to  the  engine.  Temporary 
loss  of  main  engine  operation  at  sea  on 
a  calm  day  with  no  other  ships  in  sight 
may  only  prove  inconvenient.  However, 
the  unexpected  loss  of  a  ship's 
propulsion  in  a  narrow  or  crowded 
waterway  could  result  in  a  serious 
casuahy.  Facilities  and  marine  terminals 
are  also  at  risk  fi-om  Y2K-related 
problems.  Systems  that  use  time  as  a 
function  of  measurement  such  as  fire 
detection  systems,  cargo  tracking 
software,  process  flow  controls  (oil,  gas, 
and  chemical),  temperature  controls  and 
alarms  are  most  vulnerable.  For 
example,  system  sensors  could  cause  an 
automatic  shutdovra  response  that 
could  in  turn  trigger  some  other  fail-safe 
response  down  stream.  In  such  a  case, 
a  release  of  hazardous  materials  could 
occur  when  overpressure  safeguards 
react  to  the  sudden  closure  of  a  valve 
against  the  flow  of  gas  or  liquid. 

How  will  the  Coast  Guara  address 
potential  Y2K-related  problems? 
Existing  Coast  Guard  regulations 
include  requirements  for  commercial 
vessel  operators  to  conduct  periodic 
equipment  and  systems  tests,  as  well  as 
inspections  of  safety,  navigation  and 
pollution  prevention  equipment  and 
systems.  For  example.  Title  33  Code  of 
Federal  Regulations  (CFR)  part  164 
requires  certain  vessels  to  conduct 
arrival  and  departure  tests  to  ensure  the 
proper  operation  of  vital  navigation 
equipment  and  systems.  Title  33  CFR 
156.170(c)(5)  requires  similar  testing  for 
facilities  to  ensure  operating  or 
indicating  equipment  properly  perform 
their  intended  functions.  Such  tests 
help  detect  malfunctions  or  failures  of 


equipment  an( 
cause. 

Other  existi 
Coast  Guard  b 
operations  in  1 
circumstances 
part  160,  subp 
Commanders  i 
control  vessel 
operations  to  ( 
environmenta 

We  do  not  p 
through  new  i 
goal  is  to  use  ( 
respond  to  Y2 
level  of  contrc 

Y2K  proble: 
to  detect  than 
Rigorous  testi 
critical  elemei 
problems.  Ho' 
may  not  discli 
experience  wi 
that  tests  con( 
advancing  int 
the  year  2000 
until  June  20C 
that  vessel  an 
conduct  thorc 
inspections.  C 
Marine  Inspec 
Captains  of  th 
compliance  w 
inspection  re( 
boardings  anc 

OCMIsand 
necessary  acti 
CFR  part  160, 
control  the  m 
operation  of  v 
experiencing 
malfunctions 
environments 
approach  is  o 
Coast  Guard  j 
contingency  j 
considering  ii 
restrictive  vet 
controls  durii 
For  example, 
vessel  moven 
escorts  for  cei 
loading  and  u 
close  or  restri 
period  of  time 
your  feedbacl 
control  we  sh 
port  facilities 
Y2K-related  c 
What  are  n 
agencies  doit 
problem?  Tht 
Organization 
Circulars  that 
Marine  Safety 
Circular  804  ( 
Year  2000  on 
MSC  circular 
the  Year  200C 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Notices 


67167 


equipment  and  systems  regardless  of  the 
cause. 

Other  existing  regulations  give  the 
Coast  Guard  broad  authority  to  control 
operations  in  the  event  of  hazardous 
circumstances.  For  example,  33  CFR 
part  160,  subpart  B,  allows  District 
Commanders  and  Captains  of  the  Port  to 
control  vessel  and  waterfront  facility 
operations  to  ensure  safety  and 
environmental  protection. 

We  do  not  plan  to  address  Y2K  issues 
through  new  regulations.  Rather,  our 
goal  is  to  use  existing  authority  to 
respond  to  Y2K  risks  with  a  sufficient 
level  of  control  to  prevent  casualties. 

Y2K  problems  are  unique  and  harder 
to  detect  than  mechanical  failures. 
Rigorous  testing  and  inspections  are 
critical  elements  to  help  detect 
problems.  However,  rigorous  testing 
may  not  disclose  all  problems.  Recent 
experience  with  Y2K  testing  indicates 
that  tests  conducted  without  manually 
advancing  internal  clocks  in  systems  to 
the  year  2000  are  ineffective.  From  now 
until  Jime  2000,  it  is  critically  important 
that  vessel  and  facility  operators 
conduct  thorough  operational  tests  and 
inspections.  Officers  in  Charge  of 
Marine  Inspection  (OCMIs)  and 
Captains  of  the  Fort  (COTPs)  will  ensure 
compliance  with  existing  testing  and 
inspection  requirements  during 
boardings  and  inspections. 

OCMIs  and  COTPs  may  also  take  all 
necessary  action  as  authorized  under  33 
CFR  part  160,  subpart  B,  to  restrict  or 
control  the  movement  of  vessels  and 
operation  of  waterfront  facilities 
experiencing  equipment  or  system 
malfunctions  or  failures  posing  safety  or 
environmental  hazards.  This  reactive 
approach  is  consistent  with  current 
Coast  Guard  policy.  However,  as  part  of 
contingency  planning  efforts,  we  are 
considering  implementing  more 
restrictive  vessel  and  facility  operating 
controls  during  peak  Y2K  risk  periods. 
For  example,  a  COTP  could  require 
vessel  movement  controls  such  as  tug 
escorts  for  certain  vessels,  prohibit 
loading  and  unloading  operations,  or 
close  or  restrict  access  to  a  port  for  a 
period  of  time.  We  are  very  interested  in 
your  feedback  regarding  what  level  of 
control  we  should  exert  over  vessels  and 
port  facilities  to  minimize  or  eliminate 
Y2K-related  casualties. 

What  are  maritime  organizations  and 
agencies  doing  to  address  the  Y2K 
problem?  The  International  Maritime 
Organization  (IMO)  published  two 
Circulars  that  address  Y2K  issues: 
Marine  Safety  Committee  (MSC) 
Circular  804  entitled  "Impact  of  the 
Year  2000  on  Software  Systems,"  and 
MSC  circular  868  entitled  "Addressing 
the  Year  2000  Problem."  These  circulars 


are  available  for  inspection  in  the 
docket  (USCG-1998^819)  at  the 
address  under  ADDRESSES  or  on  the 
Internet  at  http://dms.dot.gov.  Both 
circulars  contain  advisory  information 
to  increase  awareness  of  the  potential 
programming  malfunctions  associated 
with  date  sensitivity  and  the  possible 
effects  on  shipboard  computers, 
automation  and  system  controls.  The 
IMO  circulars  also  invite  member 
governments  to  bring  the  Y2K  problem 
to  the  attention  of  the  maritime 
community. 

In  keeping  with  IMO's  initiative,  we 
are  taking  active  steps  to  increase  Y2K 
awareness  in  the  maritime  industry.  The 
goal  is  to  encourage  owners  and 
operators  to  evaluate  each  ship  and 
facility  to  ensure  that  shipboard  systems 
and  system  applications  function 
properly  in  the  year  2000. 

Tne  Coast  Guard's  outreach  and 
coordination  efforts  include: 

1.  Distributing  an  informational 
brochure  on  maritime-related  Y2K 
issues  during  vessel  boardings  and 
facility  inspections; 

2.  Maintaining  a  toll  free  number  (1- 
800-368-5647)  for  questions  on  the  Y2K 
problem; 

3.  Maintaining  and  continually 
updating  the  Marine  Safety  Program's 
Y2K  web  site  (www.uscg.mil/hq/g-m/ 
Y2k.htm)  with  current  Y2K  information; 

4.  Sponsoring  and  attending  industry 
gatherings  to  explain  our  Y2K  concerns 
and  listening  to  industry  responses;  and 

5.  Publishing  the  Coast  Guard's  Y2K 
enforcement  policy  in  a  later  notice  in 
the  Federal  Register. 

What  can  the  maritime  industry  do  to 
help?  Industry  members  are  encouraged 
to  assess  applicable  programs  and 
systems  as  soon  as  possible  to  identify 
and  correct  any  potential  Y2K  problems. 
Conducting  assessments  now  may 
prevent  casualties  and  potential 
operational  shutdowns  later. 

You  can  also  help  by  providing  any 
information  and  supporting  data  that 
would  help  us  evaluate  the  magnitude 
of  the  Y2K  threat  and  the  associated  risk 
of  malfunction  for  individual  systems, 
vessels,  waterfront  facilities,  and  other 
maritime  areas.  In  addition,  it  is 
extremely  important  to  share  relevant 
Y2K  information  with  other  ports, 
owners,  and  operators. 

Finally,  we  need  your  help  in 
answering  the  following  questions, 
although  comments  on  other  issues 
addressed  in  this  document  are  also 
welcome.  In  responding  to  a  question, 
please  explain  your  reasons  for  each 
answer,  and  follow  the  instructions 
under  Request  for  Comments  above. 

1.  Can  me  equipment  and  systems 
tests  required  under  current  regulations 


detect  Y2K-related  problems?  Will 
aggressive  application  and  enforcement 
of  these  regulations  sufficiently 
miniitiize  or  eliminate  Y2K-related 
problems? 

2.  What  specific  standards  or 
requirements  should  industry  use  for 
Y2K  assessments?  Are  these  standards 
reliable? 

3.  Should  the  Coast  Guard  exempt 
vessels  and  facilities  that  can  provide 
evidence  of  correcting  any  Y2K 
problems  from  any  Y2K-related  port 
movement  or  operational  controls? 

4.  Should  the  Coast  Guard  accept  Y2K 
compliance  certification  from  a  third 
party  such  as  a  class  society,  insurance 
company,  government,  or  technology 
company  as  proof  of  having  corrected 
Y2K  problems?  If  so,  who? 

5.  Given  the  diverse  characteristics  of 
individual  ports,  should  the  local 
Captain  of  the  Port  or  District 
Commander  determine  the  level  of  Y2K 
controls  to  impose  in  the  port  area,  if 
any?  Will  having  different  requirements 
in  each  port  create  confusion?  Should 
the  Coast  Guard  implement  a  uniform 
national  program?  Should  there  be 
natidhal  Y2K  control  standards 
supplemented  with  some  limited  local 
authority? 

6.  Who  should  the  Coast  Guard 
coordinate  with  at  the  local  level  in 
developing  Y2K  contingency  measures? 
Local  goverrunents?  Citizen  groups? 
Industry? 

7.  Should  the  Coast  Guard  consider 
suspending  all  port  operations  for  a 
period  of  time?  If  so,  for  how  long? 

8.  If  the  Coast  Guard  does  impose 
Y2K-related  port  and  vessel  controls, 
short  of  a  port  shutdowTi,  what 
additional  safety  measures  should  we 
require?  For  example,  we  could  require 
tug  escorts,  additional  manning, 
emergency  steering  and  anchoring  teams 
on  watch,  manual  backups  for  all 
critical  automated  systems,  and  crew 
drills. 

9.  Should  vessels  required  to  comply 
writh  the  International  Safety 
Management  (ISM)  Code  include  Y2K 
contingencies  in  their  Safety 
Management  System? 

10.  Are  there  any  other  potential  Y2K- 
related  issues  that  could  affect  maritime 
operations  (such  as  potential  problems 
with  communications  systems)? 

Dated:  November  27, 1998. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Environmental  Protection. 

IFR  Doc.  98-32223  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-55  (Sut>-No.  568X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  Franklin 
County,  PA 

On  November  16, 1998.  CSX 
Transportation.  Inc.  (CSXT).  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
line  of  raih-oad  known  as  the  Baltimore 
Servige  Lane.  Lurgan  Subdivision, 
extending  between  milepost  BAV-20.5 
at  4th  Street  and  milepost  BAV-22.4  at 
Commerce  Street  in  Chambersburg,  a 
distance  of  1.9  miles  in  Franklin 
County.  PA.  The  line  traverses  U.S. 
Postal  Service  Zip  Code  17201  and 
includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  5 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(0(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  December  24, 1998. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002. 2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  568X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street— ]150,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  December  24,  1998. 
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Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 
Decided:  November  23,  1998. 
By  the  Board,  David  M,  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-32105  Filed  12-3-98;  8:45  am] 

BILUNQ  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
institutions  Fund 

Notice  or  Funds  Avaiiability  (NOFA) 
Inviting  Applications  for  the  COFI 
Program— Core  Component  and 
Intermediary  Component;  Extension  of 
Application  Deadline 

agency:  Community  Development 
Financial  Institutions  Fund.  Department 
of  the  Treasury. 
ACTION:  Notice  of  extension  of 
application  deadline. 

summary:  On  October  26. 1998,  the 
Community  Development  Financial 
Institutions  Fund  (hereafter  referred  to 
as  the  "Fund")  published  in  the  Federal 
Register  a  notice  of  funds  availability 
("NOFA")  for  the  Community 
Development  Financial  Institutions 
("CDFI")  Program  Core  Component  (63 
FR  57222)  and  is  currently  extending 
the  application  deadline  for  the  CDFI 
Program  Core  Component  from  January 
21,  1999  to  February  4,  1999.  Also,  on 
October  26,  1998,  the  Fund  published  in 
the  Federal  Register  a  NOFA  for  the 


CDFI  Program  Intermediary  Component 
(63  FR  57224)  and  is  now  extending  the 
application  deadline  for  the  CDFI 
Intermediary  Component  from  January 
19,  1999  to  February  2, 1999. 
DATES:  The  application  deadline  for  the 
CDFI  Program  Core  Component  is 
extended  fi-om  January  21,  1999  to 
February  4, 1999.  The  deadline  for 
receipt  of  a  Core  Component  application 
is  6  p.m.  EST  on  February  4,  1999. 

The  application  deadline  for  the  CDFI 
Program  Intermediary  Component  is 
extended  from  January  19, 1999  to 
February  2,  1999.  The  deadline  for 
receipt  of  an  Intermediary  Component 
application  is  6  p.m.  EST  on  February 
2,  1999. 

Applications  for  the  respective  CDFI 
Program  Components  that  are  received 
in  the  offices  of  the  Fund  after  said 
dates  and  times  will  be  rejected  and 
returned  to  the  sender.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

ADDRESSES:  Applications  shall  be  sent 
to;  Awards  Manager,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South. 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Core/Intermediary  Program  Manager, 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601  13th  Street,  NW., 
Suite  200  South,  Washington,  DC  20005 
(202)  622-8662.  (This  is  not  a  toll  free 
number.)  Applications  and  other 
information  regarding  the  Fund  and  its 
programs  may  be  dowoiloaded  from  the 
Fund's  website  at  http://www.treas.gov/ 
cdfi. 

SUPPLEMENTARY  INFORMATION:  On 
October  26, 1998,  in  the  Federal 
Register,  the  Fund  published  a  NOFA 
for  the  CDFI  Program  Core  Component 
(63  FR  57222)  and  a  NOFA  for  the  CDFI 
Program  Intermediary  Component  (63 
FR  57224).  The  CDFI  Program  Core 
Component  NOFA  announced  the 
availabihty  of  up  to  $50  million  for 
program  awards  and  specified  an 
application  deadline  of  January  21, 
1999.  The  CDFI  Program  Intermediary 
Component  NOFA  announced  the 
availability  of  up  to  $7.5  million  for 
program  awards  and  specified  an 
application  deadline  of  January  19, 
1999. 

This  Notice  extends  the  application 
deadline  for  the  CDFI  Program  Core 
Component  from  January  21,  1999  to 
February  4,  1999.  This  Notice  also 
extends  the  application  deadline  for  the 
CDFI  Program  Intermediary  Component 
from  January  19, 1999  to  February  2. 
1999.  All  applications  must  be  received 
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in  the  offices  of  the  Fund  by  6  p.m.  EST 
on  the  respective  application  due  dates. 
The  Fund  is  extending  the  application 
deadlines  for  the  CDFI  Program  Core 
and  Intennediary  Components  because 
of  unforeseeable  delays  in  the  printing 
of  application  forms  and  packets.  The 
Fund  has  determined  that  potential 
applicants  need  more  time  between 
attending  the  various  outreach 
workshops,  receiving  official  versions  of 
the  CDFI  Program  application  materials, 
and  the  due  dates  for  those  materials.  So 
that  potential  applicants  have  sufficient 
time  to  complete  their  CDFI  Program 
applications,  the  Fund  is  extending  the 
application  deadlines  to  ensure  a 
minimum  of  eight  weeks  application 
preparation  time  from  the  date  of 
availability  of  the  application  forms  and 
packets. 

Authority:  12  U.S.C.  4703,  4703  note,  4704, 
4706,  4707,  4718;  12  CFR  part  1805. 

Dated:  November  30, 1998. 

Maurice  A.  Jones, 

Deputy  Director  for  Policy  and  Programs, 
Community  Development  Financial 
Institutions  Fund. 
IFR  Doc.  98-32205  Filed  12-3-98;  8:45  am] 

BILUNG  CODE  4810-70-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Renewal  of  the  Generalized  System  of 
Preferences 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

summary:  The  Generalized  System  of 
Preferences  (GSP)  is  a  renewable 
preferential  trade  program  that  allows 
the  eligible  products  of  designated 
developing  countries  to  directly  enter 
the  United  States  free  of  duty.  The  GSP 
program  expired  on  June  30, 1998,  but 
has  been  renewed,  effective  October  21, 
1998,  with  retroactive  effect  to  July  1, 

1998,  by  a  provision  in  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 

1999,  Pub.  L.  105-277.  This  docimient 
provides  notice  to  importers  that 
Customs  will  begin  processing  refunds 
on  all  duties  paid,  with  interest  from  the 
date  the  duties  were  deposited,  on  GSP- 
eligible  merchandise  that  was  entered 
on  July  1, 1998,  through  October  20, 
1998,  and  that  Customs  will  accept 
claims  for  GSP  duty-free  treatment  for 
merchandise  entered,  or  withdrawn 
from  a  warehouse,  for  consumption  on 
or  after  October  21, 1998,  through  June 
30,  1999,  the  provision's  current  sunset 
date. 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Notices 


67169 


dates:  Customs  began  the  processing  of 
refunds  on  duties  paid — with  interest  as 
set  forth  in  this  document — on  October 
27, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  operational  questions: 
Formal  entries— John  Pierce,  202-927- 

1249 
Informal  entries — WilUam  Kotlowy, 

202-927-1364 
Mail  entries— Robert  Woods,  202-927- 

1236 
Passenger  Claims — Michael  Perron, 

202-927-1325 

For  specific  questions  relating  to  ABI 
processing:  James  Halpin,  Office  of 
Information  and  Technology,  202-927- 
7128. 

Questions  fi-om  filers  regarding  ABI 
transmissions  should  be  directed  to 
their  ABI  client  representatives.  Persons 
with  other  questions  regarding  this 
notice  may  contact  John  Pierce,  Trade 
Agreements,  202-927-1249. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  501  of  the  Trade  Act  of  1974 
(the  1974  Act),  as  amended  (19  U.S.C. 
2461),  authorizes  the  President  to 
establish  a  Generalized  System  of 
Preferences  (GSP)  to  provide  duty-free 
treatment  for  eligible  articles  imported 
directly  from  designated  beneficiary 
countries.  Pursuant  to  19  U.S.C.  2465,  as 
amended  by  section  981(a)  of  Pub.  L. 
105-34,  111  Stat.  902,  duty-free 
treatment  under  the  GSP  program 
expired  on  June  30,  1998. 

On  October  21,  1998,  the  President 
signed  into  law  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  Pub.  L.  105-277.  Section  1011  of 
the  "Tax  and  Trade  Relief  Extension  Act 
of  1998"  (within  Division  J  of  that 
Appropriations  Act)  provides  for  the 
extension  of  GSP  duty-free  treatment  to 
eligible  articles  from  designated 
beneficiary  countries  that  are  entered,  or 
withdrawm  from  a  warehouse,  for 
consumption  on  or  after  October  21, 
1998,  through  June  30.  1999.  Section 
1011  also  provides  for  the  refund  of  any 
duty  paid  with  respect  to  entries  made 
after  Jime  30, 1998,  through  October  20, 
1998,  to  which  duty-free  treatment 
would  have  applied,  provided  that  a 
request  for  liquidation  or  reliquidation 
is  filed  with  Customs  by  April  19, 1999, 
(i.e.,  within  180  days  after  the  date  of 
enactment  of  the  Appropriations  Act) 
and  contains  sufficient  information  to 
enable  Customs  to  locate  the  entry  or  to 
reconstruct  the  entry  if  it  cannot  be 
located. 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 


numerous  reliquidations  will  have  on 
both  importers  and  Customs,  Customs 
developed  a  mechanism  to  facilitate 
refunds  (see.  Federal  Register  Notice  of 
June  16, 1998,  63  FR  32911)  that  began 
the  processing  of  refunds  on  October  27, 
1998.  Customs  expects  the  processing  of 
refunds  to  take  from  four  to  eight  weeks 
for  certain  formal  Automated  Broker 
Interface  (ABI)  entries.  If  refunds  are  not 
received  within  the  specified  time, 
importers  are  advised  to  direct  inquiries 
regarding  the  status  of  their  refunds  to 
the  appropriate  Customs  port  of  entry. 

Duty-free  Entries 

Effective  October  21,  1998,  filers  again 
will  be  entitled  to  file  GSP-eligible 
entries  without  the  payment  of 
estimated  duties. 

Refunds  With  Interest 

A.  Formal  Entries 

Customs  will  liquidate  or  reUquidate 
all  irffected  entries  and  refund  any 
duties  deposited  for  items  qualifying  for 
GSP.  Field  locations  shall  not  issue  GSP 
refunds  except  as  instructed  to  do  so  by 
Customs  Headquarters. 

If  an  ABI  entry  was  filed  with 
payment  of  estimated  duties  using  the 
Special  Program  Indicator  (SPI)  for  the 
GSP  (the  letter  "A")  as  a  prefix  to  the 
tariff  number,  no  further  action  by  the 
filer  is  required;  filings  v«th  the  SPI  "A" 
will  be  treated  as  conforming  requests 
for  refunds. 

Non-ABI  filers  who  either  did  or  did 
not  request  a  refund  by  using  the  SPI 
"A"  must  request  a  refund  in  writing 
from  the  Port  Director  at  the  port  of 
entry  by  April  19,  1999.  The  letter  may 
cover  either  single  entries  or  all  entries 
filed  by  an  individual  filer  at  a  single 
port.  To  expedite  refunds.  Customs 
recommends  the  following  information 
be  included  in  each  letter: 

1.  A  statement  requesting  a  refund,  as 
provided  by  section  1011  of  the  "Tax 
and  Trade  Relief  Extension  Act  of 
1998;" 

2.  The  entry-  numbers  and  line  items 
for  which  refunds  are  requested;  and 

3.  The  amount  requested  to  be 
refunded  for  each  line  item  and  the  total 
amount  owed  for  all  entries. 

Interest  on  duties  deposited  will  be 
paid,  pursuant  to  section  505  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1505),  based  on  the  quarterly 
Internal  Revenue  Service  interest  rates 
used  to  calculate  interest  on  refunds  of 
Customs  duties  as  follows: 
July  1,  1998— July  31,  1998—7% 
August  1,  1998— August  31, 1998—7% 
September  1,  1998— September  30, 

1^998— 7% 
October  1, 1998— October  20, 1998—7% 
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B.  Informal  Entries 

Refunds  with  interest  on  informal 
entries  filed  via  ABI  on  a  Customs  Form 
7501  with  the  SPI  "A"  will  be  processed 
in  accordance  with  the  procedures 
discussed  above. 

C.  Mail  Entries 

The  addressees  must  request  a  refund 
of  GSP  duties  and  return  it,  along  with 
a  copy  of  the  CF  3419A,  to  the 
appropriate  International  Mail  Branch 
(address  hsted  on  bottom  right  hand 
comer  of  CF  3419A).  It  is  essential  that 
a  copy  of  the  CF  341 9A  be  included  as 
this  will  be  the  only  means  of 
identifying  whether  GSP  products  have 
been  entered  and  estimated  duties  and 
fees  have  been  paid. 

D.  Baggage  Declarations  and  Non-ABI 
Informal  Refunds 

If  travelers/importers  wrote  a 
statement  directly  on  their  Customs 
declarations  (CF  6059B)  or  informal 
entries  (CF  363  or  CF  7501)  requesting 
a  refund,  no  further  action  by  the 
traveler/importer  will  be  required;  the 
statement  will  be  treated  as  a 
conforming  request  for  refunds.  Failing 
to  request  a  reftind  in  this  manner  will 
not  preclude  a  traveler/importer  from 
otherwise  making  a  timely  request  in 
writing,  as  described  above  for  non-ABI 
filers. 

Dated:  November  24, 1998. 
Peter  J.  Baish, 

Acting  Assistant  Commissioner,  Field 
Operations. 

[FR  Doc.  98-32321  Filed  12-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Denial  of  Domestic  Interested  Party 
Petition;  Petitioner's  Desire  to  Contest 
Decision  Concerning  Tariff 
Classification  of  Textile  Costumes 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  petitioner's  desire  to 
contest  decision  on  domestic  interested 
party  petition. 


SUMMARY:  In  July  1997  a  petition  was 
filed  by  a  domestic  manufacturer  of 
textile  costimies  regarding  the  tariff 
classification  of  imported  textile 
costumes.  The  petition  was  filed 
pursuant  to  section  516.  Tariff  Act  of 
1930.  as  amended,  seeking  to  have  all 
textile  costumes  classified  as  wearing 
apparel  in  chapters  61  and  62  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 


On  July  22,  1998,  Customs  denied  the 
Domestic  Interested  Party  Petition  and 
affirmed  that  the  four  textile  costumes 
in  question  were  classified  as  festive 
articles  in  subheading  9505.90.6090 
(now  9505.90.6000],  HTSUS,  because 
they  were  found  to  be  flimsy, 
nondurable,  and  not  normal  articles  of 
wearing  apparel.  Pursuant  to  19  CFR 
175.24,  Customs  is  now  providing 
notice  of  this  decision  and  also 
providing  notice  of  the  receipt  of 
petitioner's  desire  to  contest  this 
decision. 

DATES:  December  4. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Segura  Minardi.  Textiles  Branch  (202- 

927-1009). 

SUPPLEMENTARY  INFORMATION: 
Background 

Classification  of  Costumes 

Classification  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  is  made  in  accordance  with 
the  General  Rules  of  Interpretation 
(GRIs).  GRI 1  provides  that  classification 
shall  be  determined  according  to  the 
terms  of  the  headings  and  any  relative 
section  or  chapter  notes.  Merchandise 
that  cannot  be  classified  in  accordance 
with  GRI  1  is  to  be  classified  in 
accordance  with  subsequent  GRIs  taken 
in  order.  The  Explanatory  Notes  (ENs)  to 
the  Harmonized  Commodity  Description 
and  Coding  System,  which  represent  the 
official  interpretation  of  the  tariff  at  the 
international  level,  facilitate 
classification  under  the  HTSUS  by 
offering  guidance  in  understanding  the 
scope  of  the  headings  and  GRIs. 

Heading  9505,  HTSUS.  includes 
articles  which  are  for  "Festive,  carnival, 
or  other  entertainment."  However,  Note 
1(e),  chapter  95,  HTSUS,  excludes 
articles  of  "fancy  dress,  of  textiles,  of 
chapter  61  or  62"  fi-om  chapter  95.  The 
ENs  to  9505,  state,  among  other  things, 
that  the  heading  covers: 

(A)  Festive,  carnival  or  other 
entertainment  articles,  which  in  view  of ' 
their  intended  use  are  generally  made  of 
non-durable  material.  They  include: 


(3)  Articles  of  fancy  dress,  e.g.,  masks, 
false  ears  and  noses,  wigs,  false  beards 
and  moustaches  (not  being  articles  of 
postiche-heading  67.04).  and  paper  hats. 
However,  the  heading  excludes  fancy 
dress  of  textile  materials,  of  chapter  61 
or  62. 

On  November  15, 1994.  Customs 
issued  HQ  957318.  stating  that  it  had 
determined  to  classify  as  festive  articles 
in  subheading  9505.90.6090.  HTSUS, 
costumes  of  a  flimsy  nature  and 
construction,  lacking  in  durability,  and 


generally  recognized  as  not  being 
normal  articles  of  apparel. 

Filing  of  Domestic  Interested  Party 
Petition 

On  June  2,  1997,  in  response  to  the 
domestic  manufacturer's  request. 
Customs  issued  a  decision, 
Headquarters  Ruling  (HCy  959545, 
determining  that  four  costume  sets  and 
their  accessories  would  be  classified 
under  subheading  9505.90.6090, 
HTSUS,  which  provides  for  "Festive, 
carnival  or  other  entertainment  articles, 
including  magic  tricks  and  practical 
joke  articles;  parts  and  accessories 
thereof:  Other:  Other:  Other"  (effective 
August  1,  1997,  the  provision  was 
amended  and  now  reads  as  follows- 
9505.90.6000,  HTSUS.  "Festive, 
carnival  or  other  entertainment  articles, 
including  magic  tricks  and  practical 
joke  articles;  parts  and  accessories 
thereof:  Other:  Other,"  which  provides 
for  duty-free  entry  under  the  general 
column  one  rate  of  duty). 

In  July  1997.  and  in  accordance  with 
the  procedures  of  19  U.S.C.  1516,  and 
19  CFR  Part  175,  a  domestic  interested 
party  petition  was  filed  on  behalf  of  an 
American  manufacturer  of  textile 
costumes.  The  petitioner  contends  that 
virtually  identical  costimies  to  those 
manufactured  by  petitioner  are  being 
imported  into  the  United  States  and 
some  of  these  textile  costumes  are  being 
erroneously  classified  by  Customs  under 
subheading  9505.90.6090,  HTSUS,  as 
"Festive,  carnival  or  other 
entertainment  articles,  including  magic 
tricks  and  practical  joke  articles;  parts 
and  accessories  thereof:  Other:  Other: 
Other."  The  provision  is  duty  free  under 
the  general  colimin  one  rate.  The 
petitioner  claims  that  all  imported 
textile  costvunes  should  be  classified  as 
wearing  apparel  in  chapters  61  or  62, 
HTSUS,  and  are  therefore  dutiable  and 
may  be  subject  to  quota  and  visa 
restraints.  Petitioner  asserts  that  all 
textile  costumes  are  excluded  from 
classification  under  subheading 
9505.90.6090,  HTSUS,  pursuant  to  Note 
1(e).  Chapter  95. 

Notice  of  the  domestic  interested 
party  petition  was  published  in  the 
Federal  Register  on  December  22, 1997 
(62  FR  66891).  The  notice  invited 
written  comments  on  the  petition  from 
interested  parties.  The  comment  period 
closed  on  February  20, 1998,  and 
Customs  received  767  comments. 

Of  the  conmients  received  against 
Customs  position,  128  followed  a  form 
letter  where  the  individual  identified 
herself  or  himself  as  a  member  of  the 
domestic  costume  industry.  There  were 
625  comments  submitted  by  individuals 
on  various  form  letters.  The  comments 
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received  in  support  of  Customs  position 
were  submitted  on  behalf  of  several 
trade  associations  and  various  U.S. 
importers  of  Halloween  costumes,  non- 
seasonal  dress-up  sets,  toys,  gifts, 
housewares,  or  novelties. 

Decision  on  Petition  and  Notice  of 
Petitioner's  Desire  To  Contest 

In  HQ  961447,  dated  July  22, 1998, 
Customs  denied  the  Domestic  Interested 
Pairty  Petition  and  affirmed  the 
classification  determinations  set  forth  in 
HQ  95954.5,  dated  June  2,  1997,  in 
which  four  textile  costumes  were 
classified  as  festive  articles  in 
subheading  9505.90.6090  (now 
9505.90.6000),  HTSUS,  because  they 
were  found  to  be  flimsy,  nondurable, 
and  not  normal  articles  of  wearing 
apparel.  HQ  961447  rejected  the 
arguments  contained  in  the  516  Petition 
that  all  imported  costumes  made  of 
textiles  should  be  classified  under 
Chapters  61  and  62,  HTSUS,  as  items  of 
apparel. 

In  correspondence  dated  July  23, 
1998,  the  domestic  manufacturer  filed 
vmtten  notice  of  the  desire  to  contest 
Customs  decision  in  HQ  961447.  The 
notice  to  contest  Customs  decision  also 
designated  ports  at  which  the 
merchandise  is  being  imported  into  the 
United  States  and  at  which  the 
petitioner  desires  to  protest. 

Authority 

This  notice  is  published  in 
accordance  with  section  175.24, 
Customs  Regulations  (19  CFR  175.24), 
and  19  U.S.C.  1516. 

Drafting  Information 

The  principal  author  of  this  document 
was  Ann  Segura  Minardi,  Textiles 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

,  Approved:  November  4, 1998. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

IFR  Doc.  98-32322  Filed  12-3-98;  8:45  am) 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  1065-B  and 
Schedule  K-1 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1065-B,  U.S.  Return  of  Income  for 
Electing  Large  Partnerships,  and 
Schedule  K-1,  Partner's  Share  of 
Income  (Loss)  From  an  Electing  Large 
Partnership. 

DATES:  Written  comments  should  be 
received  on  or  before  February  2,  1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

7/(76.- Form  1065-B,  U.S.  Return  of 
Income  for  Electing  Large  Partnerships, 
and  Schedule  K-1,  Partner's  Share  of 
Income  (Loss)  From  an  Electing  Large 
Partnership. 

OMB  Number:  1545-1626. 

Fonn  Number:  Form  1065-B  and 
Schedule  K-1. 

Abstract:  Internal  Revenue  Code 
Section  6031  and  Regulation  section 
1.6031-1  requires  partnerships  to  file  a 
return.  Internal  Revenue  Code  sections 
771-777,  enacted  by  the  Taxpayer  Relief 
Act  of  1997,  allow  large  partnerships  to 
elect  to  file  a  simplified  return  which 


requires  fewer  items  to  be  reported  to 
partners.  Form  1065-B  is  used  for  this 
purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent: 
Varies. 

Estimated  Total  Annual  Burden 
Hours:  432,563. 

Ti/e  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
BooHs  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  November  24.  1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  98-32226  Filed  12-3-98;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

Correction 

In  notice  document  98-30604. 
beginning  on  page  63731,  in  the  issue  of 
Monday,  November  16,  1998,  make  the 
following  corrections: 


1.  On  page  63733,  in  the  first  column, 
in  footnote  number  4,  in  the  fourth  line 
"Rule"  should  read  "Rule.". 

2.  On  the  same  page,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  fourth  line  from  the  bottom, 
"perform"  should  read  "performed". 

3.  On  page  63734.  in  the  second 
column,  in  the  eighth  line,  "of  should 
read  "for"  and  "that"  should  read  "the". 

4.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  third  line,  "because"  should  read 
"Because". 

5.  On  the  same  page,  in  the  same 
column,  in  paragraph  5..  in  the  13th 
line,  "pursuant"  should  read 
"pursuing". 

6.  On  the  same  page,  in  the  same 
column,  in  paragraph  5..  in  the  seventh 
line  from  the  bottom,  "decision"  should 
read  "decisions". 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-62] 

Establishment  of  Class  E  Airspace; 
Duluth  St.  Marys  Hospital  Heliport,  MN 

Correction 

In  rule  document  98-30586. 
appearing  on  page  63601,  in  the  issue  of 
Monday  ./November  16.  1998.  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  63601.  in  the  third  column, 
in  §  71.1,  in  the  heading  AGL  MN 
Duluth  St.  Mary's  Hospital  Heliport, 
MN  [New],  between  "MN"  and 
"Duluth"  add  "E5". 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  202,  210,  228,  229, 
230,  232,  239,  240  and  249 

[Release  No.  33-7606A;  34-40632A;  IC- 
2351 9A;  International  Series  Release  No. 
1167A;  File  No.  S7-30-98] 

RIN  3235-AG83 

The  Regulation  of  Securities  Offerings 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  Proposed  RulemaJcing. 

SUMMARY:  The  Commission  is  proposing 
to  modernize  and  clarify  the  regulatory 
structure  for  offerings  under  the 
Securities  Act  of  1933  while 
maintaining  investor  protection.  The 
proposals  cover  five  major  topics: 
Registration  system  reform; 
communications  around  the  time  of  an 
offering;  prospectus  delivery 
requirements:  integration  of  private  and 
public  offerings;  and  periodic  reporting 
under  the  Securities  Exchange  Act  of 
1934. 

Under  the  proposals,  larger  seasoned 
issuers  could  offer  securities  at  any  time 
as  long  as  they  file  a  registration 
statement  before  sale.  Other  seasoned 
issuers  could  do  the  same  when  they 
make  offerings  to  relatively 
sophisticated  or  informed  investors.  The 
Commission  staff  would  not  review 
these  registration  statements  before 
effectiveness.  Those  issuers  and  their 
underwriters  would  designate  the 
effective  dates  and  have  complete 
control  over  when4hey  offer  and  sell  in 
those  registered  offerings.  Their 
communications  to  the  market  and  to 
investors,  while  governed  by  antifraud 
and  civil  liability  provisions,  would  no 
longer  be  limited  based  on  the  filing  or 
effectiveness  of  their  registration 
statements. 

The  proposals  also  would  provide 
predictability  to  medium-sized  seasoned 
issuers  that  register  offerings.  The 
registration  statements  they  file  to  raise 
capital  would  become  effective  when 
they  designate.  Those  registration 
statements  would  not  be  subject  to  pre- 
effective  review  by  the  Commission 
staff.  Seasoned  companies  of  any  size 
would  benefit  from  the  proposals  as 
well.  We  would  allow  them  to 
incorporate  Exchange  Act  disclosure  in 
registration  statements  earlier  than  the 
current  rules  permit.  To  provide  greater 
certainty  to  small  and  medium-sized 
issuers  planning  a  registered  offering, 
we  also  are  proposing  new 
communication  rules.  One  rule  would 
provide  that  communications  made  by 


or  for  such  an  issuer  more  than  30  days 
before  the  registration  statement  is  filed 
would  not  be  treated  as  offers.  Other 
proposed  rules  would  guide  those 
issuers  as  to  the  types  of 
communications  that  we  permit  within 
that  30-day  period. 

Our  proposals  also  would  give  issuers 
of  all  sizes  and  their  underwriters 
greater  fi-eedom  to  communicate  with 
investors  in  writing  during  the  offering 
process.  The  proposed  exemptive  rules 
would  allow  use  of  any  document  (not 
just  the  traditional  prospectus)  at  any 
time  during  an  offering  by  a  larger 
seasoned  issuer  or  an  offering  to 
sophisticated  or  informed  investors  by  a 
smaller  seasoned  issuer.  Those  "free 
writing"  communications  would  be 
subject  to  antifraud  and  civil  liability 
provisions.  In  all  other  offerings,  the 
proposed  exemptions  would  allow  an 
issuer  and  underwriter  the  same 
flexibility  after  the  issuer  has  filed  a 
registration  statement.  The  ft-ee  writing 
proposals  would  allow  use  of 
documents  tailored  specifically  for  the 
investors  reading  them.  Other  proposed 
revisions  would  increase  investor  access 
to  analyst  research  reports.  We  would 
allow  their  distribution  around  the  time 
of  an  offering  in  more  cases  than 
permitted  today. 

The  proposals  affecting  prospectus 
delivery  in  registered  offerings  would 
re-focus  those  requirements  for  the 
benefit  of  investors.  Delivery  of  a 
prospectus  or  a  term  sheet  would  be 
required  before  investors  make  their 
investment  decisions  rather  than  at  the 
time  a  sale  is  confirmed. 

The  proposals  addressing  the 
integration  of  offerings  would  provide 
flexibility  for  issuers  that  have  difficulty 
assessing  the  extent  of  market  interest  in 
a  planned  offering.  Those  revisions 
would  enable  an  issuer  to  change  an 
unregistered  private  offering  into  a 
registered  public  offering,  or  vice  versa, 
after  it  commences  the  offering.  Small 
companies  that  begin  a  registered  public 
offering  would  still  have  the  option  to 
make  an  unregistered,  exempt  offering 
to  qualified  buyers  even  though  they 
broadly  solicited  potential  investors. 
Finally,  we  are  proposing  various 
revisions  to  expedite  and  expand  some 
of  the  disclosure  required  in  periodic 
reports  filed  under  the  Exchange  Act. 
Investors  would  have  more  timely 
access  to  company  disclosure. 
DATES:  You  should  send  us  your 
comments  so  that  they  arrive  at  the 
Commission  by  April  5,  1999. 
ADDRESSES:  You  should  send  3  copies  of 
your  comments  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Stop  6-9,  Washington,  D.C.,  20549.  You 
also  may  submit  your  comments 
electronically  to  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-30-98;  this  file  number  should 
be  included  in  the  subject  line  if  you 
use  electronic  mail.  Comment  letters 
will  be  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  We  will  post 
electronically  submitted  comment 
letters  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
.  Anita  Klein  at  (202)  942-2980.  Julie 
Hoffiman,  Joseph  Babits,  Patricia  Miller 
or  Rani  Doyle  at  (202)  942-2900,  or, 
with  respect  to  small  business  issuer 
aspects.  John  Reynolds  at  (202)  942- 
2950.  Division  of  Corporation  Finance. 
U.S.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549.' 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Executive  Summary 

A.  Registration  System  Reforms 

1.  Contents  of  Prospectuses 

2.  Timing  of  Registration 

3.  Underwriter  Guidance 

4.  Small  Business  Issuers 

B.  Easing  Restrictions  on  Communications 

1.  Issuer  Communications 

2.  Safe  Harbors  for  Research  Reports 

C.  Prospectus  Delivery  Reforms 

D.  Public  and  Private  Offering  Flexibility 

E.  Periodic  Reporting 

II.  Histor>'  of  Registration  Under  the 

Securities  Act 

A.  Evolution  of  the  Registration  System 

B.  Review  of  the  Capital  Formation  Process 

III.  Recent  Reform  Initiatives 

A.  Task  Force  Report 

B.  The  Advisory  Committee  on  Capital 
Formation 

C.  The  Commission's  Concept  Release 

D.  The  National  Securities  Markets 
Improvement  Act 

IV.  Scope  of  the  Proposals 

V.  Proposals  Altering  the  Securities  Act 

Registration  Process 
A.  Form  B  Offerings 

1.  How  Form  B  Works 

a.  Registration  Statement  Contents 
i.  Company  Disclosure 

ii.  Transactional  Disclosure 

b.  Free  Writing  Materials 

c.  Time  of  Filing 

d.  Becoming  Effective 

e.  Delayed  Shelf  Offerings  and  Form  B 

2.  Offerings  Eligible  for  Registration  on 
Form  B 

a.  Offerings  by  Larger  Seasoned  Issuers 

b.  Offerings  to  QIBs 

i.  Advantages  of  Registered  Offerings 
ii.  Limitations  on  QIB  Purchases 
iii.  QIB  Defmition 

iv.  Other  Reporting  and  Non-Reporting 
Issuers 


'  The  Commission  also  wishes  to  recognize  the 
contributions  to  this  release  of  Jennifer  Bethel. 
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t.  Offerings  to  Certain  Existing  Security 

Holders 
l  Dividend  or  Interest  Reinvestment  Plans 
ii.  Offerings  to  Existing  Common  Stock 

Holders 
iii.  Convertible  Securities,  Transferable 

Warrants  and  Rights  Offerings 
Iv.  Exercise  of  Outstanding  Transferable 

Options 

d.  Non-convertible  Investment  Grade 
Securities 

e.  Market  Making  Transactions  by 
Affiliated  Broker-Dealers 

f.  Small  Business  Issuers 

g.  Form  B  Disqualifications 
h.  Secondary  Offerings 

B.  Form  A  Offerings 
1.  Structure  of  Form  A 

a.  Part  I — Information  Required  in  the 
Prospectus 

i.  Cover  Pages 

ii.  Transactional  Information 

!iii.  Company  Information 

[A)  "Seasoned"  Form  A  Issuers 

(B)  "Unseasoned"  Issuers 

b.  Part  II — Information  Not  in  the 
Prospectus 

Timing  of  Form  A  Offerings 
Seasoned  Issuers 
Unseasoned  Issuers 

Solicitation  of  Comments  on  Definition 
of  Form  A  Seasoned  Issuer 
Disqualification  for  Seasoned  Form  A 
Companies 

Real  Estate  Companies 
Applicability  of  Civil  Liability 
Provisions  to  Offerings  Registered  on 
Proposed  Forms  A  and  B 

1.  Form  A  Offerings 
Z.  Form  B  Offerings 

a.  Section  11 

b.  Section  12(a)(2) 

C.  Section  17(a)  and  Exchange  Act  Section 

10(b) 
D  Form  C  Offerings 

1.  Use  of  Form  C 

2.  Relationship  with  Exchange  Act  Rules 

3.  Timing  of  Form  C 

4.  Structure  of  Form  C 

a.  Part  I — Information  Required  in  the 
Prospectus 

|.  Information  About  the  Transaction 
ii.  Information  About  the  Registrant 

(A)  Form  B  Eligible  Registrants 

(B)  Seasoned  Form  A  Registrants 

(C)  All  Other  Registrants 

iii.  Information  About  the  Company  Being 

Acquired 
iv.  Voting  and  Management  Information 

b.  Part  II — Information  Not  Required  in  the 
Prospectus 

5.  General  Instruction  G.  of  Form  S-4 

6.  Small  Business — Business  Combinations 
E.  Small  Business  Issuers 

1.  Small  Business  Issuers'  System 

2.  Re-defining  "Small  Business  Issuer" 

3.  Proposed  Changes  to  Form  SB-2 

a.  Conditions  for  Using  Incorporation  by 
Reference 

b.  How  to  Incorporate  by  Reference 

c.  Delivery  of  Exchange  Act  Reports 

d.  Other  Changes  to  the  Forms 

4.  Form  SB-3 

a.  Use  and  Timing  of  Form  SB-3 

b.  Structure  of  Form  SB-3 

i.  Part  I — Information  Required  in  the 
Prospectus 


(A)  Information  About  the  Transaction 

(B)  Information  About  the  Registrant 

(1)  Transitional  Small  Business  Issuers 

(2)  Seasoned  Small  Business  Issuers 

(3)  All  Other  Small  Business  Issuers 

(C)  Information  About  the  Company  Being 
Acquired 

(D)  Voting  and  Management  Information 

ii.  Part  II— Information  Not  Required  in  the 

Prospectus 
c.  Request  for  Conmients 

5.  Small  Business  Issuers  that  Become 
Reporting  Companies 

6.  Small  Business  Issuer  Registration  Fees 

F.  MJDS  Issuers 

G.  Foreign  Government  Issuers 
H.  Exxon  Capital  Transactions 

I.  The  Offset  of  Filing  Fees  and  Other 

Technical  Changes  to  the  Calculation  of 

Filing  Fees 
J.  Solicitation  of  Comments  Regarding 

Offerings  Asset-Backed  Securities 

Offerings 

VI.  Concurrent  Exchange  Act  Registration 

VII.  Communications  During  the  Offering 
Process 

A.  Issuer  Communications  Relating  to  a 
Registered  Offering 

1.  The  Pre-Filing  Period 

a.  Form  B  Registrants 

b.  Foreign  Governments 

c.  All  Other  Registrants 

i.  Bright  Line  Communications  Safe  Harbor 
ii.  Communications  Safe  Harbor 

(A)  Factual  Business  Communications 

(B)  Regularly  Released  Forward-Looking 
Information 

(C)  Notice  of  Proposed  Offerings 

2.  Communications  During  the  Waiting 
Period 

B.  Filing  Under  EDGAR 

C.  Technology  Implications  of  the 
Communications  Proposals 

D.  Research  Reports 

1.  Proposals  in  Connection  With  Registered 
Offerings 

a.  Rule  137 

b.  Rule  138 

c.  Rule  139 

■  i.  Form  B  and  Schedule  B  Offerings 
ii.  All  Other  Offerings 
iii.  Focused  Reports 
iv.  Consideration  to  Expand  Rule  139  to 

IPOs  and  Offerings  by  Unseasoned 

Issuers 
V.  Industry-Related  Reports 
vi.  Section  17(b) 

2.  Proposals  and  Interpretation  in 
Connection  With  Regulation  S  and  Rule 
144  A  Offerings 

3.  Research  and  Proxy  Solicitation 
VIII,  Prospectus  Delivery 

A.  Congressional  History 

B.  Commission  History 

C.  Prospectus  Delivery  Proposals 

1.  Adequacy  of  Current  Rules 

2.  Prospectus  Delivery  and  Developments 
in  Communications 

3.  Final  Prospectus  Delivery  Exemption 

a.  Conditions  to  the  Exemption 

b.  Business  Combination  and  Exchange 
Offers 

c.  Rule  434  Final  Prospectus  Delivery 
Method 

4.  Delivery  of  Preliminary  Prosf)ectus 
Information 


a.  Form  B  Offerings 

b.  Offerings  by  Small  or  Unseasoned 
Issuers 

c.  Foreign  Government  Issuers 

d.  Canadian  MJDS  Issuers 

e.  Effectiveness  and  Prospectus  Delivery 

f.  Secondary  Offerings 

5.  Aftermarket  Prospectus  Delivery 

a.  Background  of  Aftermarket  Prospectus 
I3eliver>' 

b.  Aftermarket  Underwriter  Activities 

c.  Recent  Case  Law  Relating  to  Aftermarket 
Delivery  Obligations 

d.  Aftermarket  Prospectus  Delivery 
Proposals 

6.  Proposed  Repeal  of  Rule  153 

7.  Record  Keeping  of  Prospectus  Delivery 

IX.  The  Role  of  Underv^riters 

A.  Legislative  Shaping  of  the  Underwriters' 
Role 

B.  tase  Law  Interpretation  of  the 
Underwriter's  Role 

C.  Commission  Interpretation  of  the 
Underwriters'  Role 

D.  Proposed  Guidance  oa  Underviriter  Due 
Diligence 

1.  Proposed  Practices  Reflect  Current 
Practice 

2.  The  Role  of  Analysts 

3.  Other  Due  Diligence  Practices 

a.  pisclosure  Review  by  an  Issuer's 
Independent  Accountants 

b.  Disclosure  Review  by  an  Independent 
Qualified  Professional 

E.  Interpretation  of  the  Guidance 

F.  Investment  Grade  Debt  Offerings 

G.  Requests  for  Comment  on  the  Proposed 
Guidance 

H.  Liability  Safe  Harbor 

X.  Iittegtation  of  Registered  and  Unregistered 

Offerings 

A.  The  Integration  Doctrine 

B.  Rule  152 

C.  Proposed  Safe  Harbors  for  Completed 
and  Abandoned  Offerings;  Related  Rule 
Proposals 

1.  Completed  Offerings 

a.  Issuer  Transactions 

b.  Resale  Transactions 

c.  Lock-up  Agreements 

2.  Abandoned  Offerings 

a.  Private  to  Public 

b.  Public  to  Private 

3.  Definition  of  Private  Offering 

D.  Proposed  Changes  to  Rule  477 

XI.  Proposals  Relating  to  Exchange  Act 

Disclosure 

A.  Annual  and  Quarterly  Reports 

1.  Risk  Factor  Disclosure 

2.  Due  Dates  for  Annual  Reports  of  Foreign 
•Private  Issuers 

3.  Treating  Quarterly  Information  as 
"Filed" 

4.  Request  for  Comment  on  Management 
Report  to  Audit  Committee 

B.  Interim  Reports  on  Form  8-K 

1.  Timely  Disclosure  of  Annual  and 
Quarterly  Results  of  Domestic 
Companies 

a.  Form  8-K  Requirement  for  Item  301 
Information 

b.  Solicitation  of  Comment  on  Whether 
Accelerate  Due  Dates 

2.  Other  Reporting  Events 

a.  Material  Modifications  to  the  Rights  of 
Security  Holders 
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b.  Departure  of  the  CEO,  CFO.  COO  or 
President 

c.  Material  Defaults  on  Senior  Securities 

d.  Reliance  on  Prior  Audit 

e.  Name  Changes 

f.  Due  Dates  for  Reporting  Events 

C.  Signatures 

1.  Exchange  Act  Reports  and  Registration 
Statements 

2.  Securities  Act  Filings 

D.  Form  6— K  Submissions 

E.  Solicitation  of  Comment  Regarding  Plair 
English  in  Exchange  Act  Reports 

XII.  Staff  Review  Policy 

A.  Notification  of  Selection  for  Review 

B.  Voluntary  Pre-Review  of  Filings 

XIII.  Request  for  Comments  About 
Investment  Company 

Issuers  and  Market  Value  Adjustment 
Contracts 

A.  Investment  Company  Issuers 

B.  Market  Value  Adjustment  Contracts 

XIV.  Cost-Benefit  Analysis 

A.  Impact  on  Investors 

B.  Impact  on  Issuers 

C.  Impact  on  Other  Parties 

XV.  Initial  Regulatory  Flexibility  Analysis 

A.  Reasons  and  Objectives  for  Proposed 
Action 

B.  Objectives  and  Legal  Basis 

C.  Small  Entities  Subject  to  the  Rules 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requests 

E.  Significant  Alternatives 

F.  Overlapping  or  Conflicting  Federal 
Rules 

XVI.  Paperwork  Reduction  Act 

XVII.  General  Request  for  Comments 

XVIII.  Statutory  Basis 

I.  Executive  Summary 

Through  the  Securities  Act 
registration  system,  issuers  and 
underwriters  reach  out  to  the  public  and 
sell  securities.  The  registration  system 
provides  investors  with  the  dual 
benefits  of:  full  and  fair  disclosure  (or 
effective  remedies  if  there  is  faulty 
disclosure),  and  freely  tradeable 
securities.  Registration  also  benefits  the 
markets  at  large  by  providing  everyone 
with  access  to  the  most  up-to-date 
information  about  the  company  making 
the  offering.  This  disclosure  is 
significant  both  to  the  market,  for 
accuracy  in  pricing,  and  to  the 
individual  investor,  for  determining  the 
suitability  of  the  investment.  Today's 
proposals  are  based  on  a  recognition 
that  investors  will  receive  these  benefits 
of  registration  only  if  the  Commission 
continues  to  make  the  registration 
system  flexible  enough  to  be  a  viable 
alternative  in  the  capital  markets  of 
today  and  the  future. 

A.  Registration  System  Reforms 

Our  reforms  to  the  registration  system 
are  designed  to  make  registration  more 
attractive  to  issuers  without 
compromising  investor  protection.  We 
believe  that  registration  benefits  all 
participants:  issuers,  by  lowering  their 


cost  of  capital;  investors,  by  enhancing 
disclosure  and  providing  remedies;  and 
the  marketplace,  by  increasing  depth 
and  liquidity. 

In  1990,  the  Commission  adopted 
Rule  144A  which  permits  unregistered 
sales  to  and  by  qualified  institutional 
buyers  ("QIBs").^  Since  then,  this 
institutional  market,  which  exists 
virtually  side-by-side  with  the  public 
market,  has  expanded  significantly. 
Recent  data  illustrates  the  size  of  this 
parallel  market:  in  1997,  Rule  144A 
offerings  comprised  17%  of  all  offerings 
on  a  dollar  basis,  including  21%  of  all 
equity  and  16%  of  all  debt.^  In  some 
types  of  securities,  the  Rule  144A 
market  has  become  predominant.  In 
1997,  76%  of  the  high-yield  debt,  72% 
of  the  convertible  investment  grade 
debt,  and  10%  of  the  non-convertible 
investment  grade  debt  were  issued  for 
the  Rule  144A  market. '» 

Our  proposed  reforms  seek  to  apply 
the  issuer  advantages  of  offering 
securities  in  the  private  and  Rule  144A 
markets — timing  and  disclosure 
flexibility— to  the  public  market.  We 
believe  that,  as  a  result,  more  offerings 
will  be  registered. 

We  propose  to  create  a  three-tiered 
registration  system  for  offerings 
consisting  of:  Form  A,  Form  B  and  Form 
C.  Form  A  offerings  generally  would  be 
those  made  by  smaller  or  unseasoned 
companies.  Form  B  offerings  would  be 
those  made  by  larger,  seasoned,  well- 
followed  issuers  and  those  made  to 
relatively  informed  or  sophisticated 
investors.  Form  C  offerings  would  relate 
to  business  combinations  or  exchange 
offers.  Today  the  Commission  also  is 
publishing  a  companion  release 
regarding  the  regulation  of  takeovers, 
including  tender  offers,  mergers  and 
other  extraordinary  transactions.  You 
should  read  that  release  for  a  detailed 
discussion  of  the  regulation  of  business 
combinations  and  exchange  offers 
registered  on  Form  C 


2  •Qualified  institutional  buyers"  is  defined  in 
Securities  Act  Rule  144A(a)(l)',  17  CFR 
230.144A(a)(l).  Even  though  some  proportion  of  the 
Rule  144A  securities  are  eventually  registered,  the 
investor  benefits  of  registration  are  not  maximized. 
It  is  not  uncommon  for  securities  sold  in  Rule  144A 
transactions  to  end  up  in  the  public  market  because 
they  are  registered  for  resale  or  exchanged  for 
registered  securities  in  "Exxon  Capital" 
transactions  (named  after  the  Commission  staff 
interpretive  letter  sanctioning  the  practice). 

'  Securities  Data  Corp's  New  Issues  Database. 
Virtually  all  of  that  market  share  has  moved  to  the 
Rule  144A  market  in  the  last  5  years.  Rule  144A  is 
not  available  for  securities  listed  on  a  national 
securities  exchange  or  quoted  on  a  U.S.  automated 
inter-dealer  quotation  system. 

*  Non-convertible  investment  grade  debt  is 
eligible  for  short-form  registration  under  our  current 
system,  whereas  the  other  two  categories  are  not. 

'Exchange  Act  Release  No.  40633  (Nov.  3,  1998). 


1.  Contents  of  Prospectuses 

Current  requirements  strictly  mandate 
the  content  of  an  offering  prospectus. 
Because  we  believe  that  larger  seasoned 
issuers  attract  a  large  market  following 
and  operate  in  an  efficient  market,  we 
are  considering  providing  them  with  a 
larger  measure  of  fiexibility  to  craft 
disclosure  about  their  offerings.  We  are 
asking  for  comment  on  two  alternative 
proposals  for  Form  B  offerings.  The  first, 
while  requiring  all  material 
transactional  disclosure,  would  limit  the 
itemized  requirements  for  such 
disclosure.  The  second  would  continue 
to  require  all  itemized  transactional 
disclosure.  Under  both  proposals,  we 
would  continue  to  mandate  that  issuers 
incorporate  by  reference  the  current 
itemized  company  information  in  their 
periodic  reports.  Thus,  we  would 
maintain  the  same  standards  for 
information  about  the  company  while 
we  seek  comment  on  the  level  of 
fi^edom  to  allow  the  issuer  and  the 
underwriter  when  crafting  information 
about  the  offering  itself 

Where  the  issuer  or  its  representative 
uses  disclosure  to  promote  sales  in  the 
offering,  it  would  have  to  file  that 
disclosure,  which  would  be  subject  to 
civil  liability  provisions  prohibiting 
material  misstatements  and  omissions. 
This  "inclusive  prospectus"  approach 
would  reflect  the  reality  that  investment 
decisions  in  these  offerings  would  be 
based  on  more  than  the  information 
contained  in  a  single  disclosure 
document. 

By  shifting  some  itemized  disclosure 
requirements  to  materiality-based 
requirements,  as  one  of  our  proposals 
would  permit,  we  seek  to  discourage 
drafters  fi-om  just  routinely  providing 
the  boilerplate  transactional  disclosure 
that  some  have  suggested  the 
standardized  disclosure  items  have 
evoked.  This  alternative  would  re-focus 
drafters  on  analyzing  and  including  the 
information  particular  to  that  deal  that 
is  material  to  investors.  More  focused 
disclosure  could  result. 

On  the  other  hand,  under  our 
alternative  proposal,  all  current 
transactional  disclosure  requirements 
specified  in  Regulation  S-K  that  are  in 
Form  S-3  and/or  Form  F-3  would 
continue  to  apply.  This  alternative 
would  provide  investors  with  more 
certain  core  transactional  information. 

Under  either  proposal,  issuers  and 
third  party  participants  such  as 
underwriters  and  auditors  would 
continue  to  ensure  the  quality  of 
disclosure  due  to  both  market  pressures 
and  their  legal  responsibility  to  do  so. 
We  believe  that  analysts  and  the 
financial  press,  among  others,  also  will 
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test  the  accuracy  of  disclosure  by  larger, 
seasoned  issuers.^  By  allowing  issuers 
some  more  freedom  to  craft  their 
transactional  disclosure  and 
communicate  with  investors  in  Form  B 
offerings  for  which  there  is  evidence  of 
an  efficient  market,  we  also  hope  to 
reduce  selective  disclosure  by  allowing 
access  to  more  information. 

We  are  considering  the  same 
alternative  approaches  to  disclosure  in 
offerings  limited  to  sophisticated 
investors  and  in  offerings  to  investors 
with  a  pre-established  relationship  with 
the  issuer.  Historically,  we  have  given 
issuers  more  flexibility  in  these  types  of 
offerings  on  the  theory  that  these 
purchasers  are  able  to  fend  for 
themselves. 

For  smaller  issuers  or  unseasoned 
issuers  of  any  size,  we  believe  that  the 
current  strict  itemization  of 
transactional  information  in  the 
prospectus  remains  important  to  the 
dissemination  of  adequate  offering 
information.  Some  of  those  issuers 
would  have  little  experience  with 
crafting  offering  disclosure  and  the  same 
market  scrutiny  is  not  present.  We 
would  therefore  maintain  all  current 
itemized  offering  disclosure 
requirements  in  Form  A.  We  would, 
however,  allow  more  freedom  for 
seasoned  smaller  issuers  to  rely  on  their 
periodic  reports  for  disclosure  about 
their  companies  in  an  offering.  In  the-  - 
case  of  business  combinations  and 
exchange  offers  on  Form  C,  we  would 
maintain  the  itemized  requirements  for 
transactional  disclosure. 

2.  Timing  of  Registration 

Under  the  revised  registration  system, 
issuers  would  have  complete  flexibility 
in  timing  the  registration  of  Form  B 
offerings.  By  operation  of  rule,  those 
registration  statements  would  become 
effective  at  the  issuer's  discretion,  either 
immediately  upon  filing  or  at  whatever 
later  date  and  time  the  issuer  chooses. 
The  staff  would  not  review  these 
registration  statements  before  the 
offering  or  take  action  to  make  the 
registration  statement  effective.  Form  B 
registration  statements  would  be 
screened  by  the  Commission  staff, 
shortly  after  receipt  by  the  Commission 
to  determine  whether  the  offering  was 
eligible  for  registration  on  Form  B  and 


I   'We  recognize  that  analysts,  especially  so-called 
"sell-side"  analysts,  have  inherent  conflicts  of 
interest.  There  is  a  risk  that  impartiality  may  be 
compromised  when  their  firms  seek  to  participate 
in  the  issuers'  distributions.  We  believe, 
nevertheless,  that  analysts  in  general,  and  the 
expanding  "buy  side"  analysts  in  particular,  are  in 
a  unique  position  to  gather  and  analyze  information 
about  issuers.  They  represent  an  undeniably 
significant  method  of  corporate  disclosure  and 
dissemination. 


whether  the  disclosure  raises  any  "red 
flags"  concerning  the  antifraud 
provisions  of  the  federal  securities  laws. 
Therefore,  the  only  timing  constraint  for 
Form  B  offerings  would  be  the  statutory 
requirement  that  the  registration 
statement  must  be  effective  before  the 
first  sale.  We  are  not  proposing  to 
exempt  issuers  from  that  requirement 
because,  among  other  reasons,  filing  of 
a  final  prospectus  would  ensure  prompt 
disclosure  to  the  market  about  the 
offering. 

We  would  continue  to  require  that 
issuers  registering  offerings  on  Form  A 
file  a  registration  statement  before 
making  their  first  offer.  The  Commission 
staff  would  continue  to  review  all  initial 
public  offerings  and  selectively  review 
repeat  offerings  by  smaller,  unseasoned 
issuers.  We  would,  however,  allow 
seasoned  medium-sized  issuers  to 
control  the  timing  of  registration  in  their 
Form  A  offerings.  We  also  would  allow 
certain  other  Form  A  issuers  that 
incorporate  recent  Exchange  Act  reports 
that  have  been  fully  reviewed  by  the 
Commission  staff  to  control  the  timing 
of  their  offerings.  Those  filings,  like 
Form  B  offerings,  would  be  screened 
(but  not  reviewed)  by  the  staff  shortly 
after  receipt. 

We  believe  that  this  increased 
flexibility  in  the  timing  of  registration 
will  encourage  issuers  to  register  more 
offerings  and  thus  extend  the  investor 
protection  benefits  of  registration  to 
more  purchasers.  Further,  although 
offerings  by  these  issuers  that  we  would 
not  review  under  the  proposed  system 
are  currently  subject  to  staff  review, 
these  reforms  essentially  mirror  current 
practice  with  respect  to  review  of  what 
would  be  Form  B-type  filings  and 
recently  examined  Form  A-type  filings. 

3.  Undervirriter  Guidance 

In  connection  with  the  proposed 
registration  system,  we  would  add  a 
new  provision  to  the  Securities  Act  rule 
concerning  due  diligence.  That  rule 
currently  lists  circumstances  to  consider 
in  deciding  whether  a  person  has  met 
the  "reasonable  investigation"  and 
"reasonable  ground  for  belief  standards 
that  apply  in  defending  against  liability 
under  Section  11  of  the  Securities  Act. 
The  new  provision  would  coVer  only 
certain  Form  B  offerings  completed  on 
an  expedited  basis  and  would  expand 
upon  the  existing  guidance  in  the  rule 
to  reflect  current  practices. 

4.  Small  Business  Issuers 

For  purposes  of  registration  and 
reporting,  we  are  proposing  to  revise  the 
definition  of  "small  business  issuer"  to 
increase  the  niunber  of  companies 
qualifying  as  small  business  issuers.  We 


would  raise  the  annual  revenues  ceiling 
from  $25  to  $50  million  and  remove  the 
public  float  limitation.  We  propose  to 
update  the  definition  to  reflect 
significant  economic  and  market 
changes  that  have  occurred  in  the  six 
years  since  we  adopted  the  definition. 
Also,  our  successful  experience  with  the 
small  business  disclosure  system 
indicates  that  we  could  classify 
companies  with  higher  revenues  as 
small  business  issuers  while  at  the  same 
time  maintaining  investor  protection.  To 
provide  small  businesses  with  greater 
flexibility  in  raising  capital,  we  also 
propose  to  delay  the  time  at  which  they 
must  pay  registration  fees,  allow  earher 
incorporation  by  reference  of  their 
Exchange  Act  reports  and  allow 
increases  in  the  size  of  their  offerings  in 
an  expedited  fashion. 

B.  Easing  Restrictions  on 
Communications 

Out  proposals  would  loosen  the  strict 
controls  that  exist  today  on 
communications  to  investors  and  the 
market  around  the  time  of  an  offering. 
Our  intent  in  proposing  the 
communications  reforms  is  to  ensure 
that  investors  and  the  market  have 
greater  access  to  more  timely 
information,  which  we  believe  is  the 
foundation  of  investor  protection.  We 
are  not  proposing  any  diminution  in  the 
remedies  that  would  be  available  to 
in^:estors  in  the  event  of  defective 
disclosure  made  by  or  on  behalf  of  an 
issuer  around  the  time  of  an  offering. 

1.  Issuer  Communications 

The  extent  to  which  we  would  ease 
communications  by  the  issuer  or  deal 
participants  depends  on  the  type  of 
offering.  For  Form  B  offerings,  we 
would  allow  oral  and  written 
communications  in  any  format  at  any 
time  regardless  of  whether  the  offering 
is  imminent  or  ongoing.  Of  course,  the 
antifraud  provisions  and  civil  liability 
provisions  of  the  securities  laws  would 
apply  to  those  communications  and 
provide  the  necessary  investor 
prdtections. 

In  Form  A  offerings  on  the  whole,  we 
have  less  reason  to  assume  that 
plentiful,  thoroughly  scrutinized  issuer 
information  is  available.  A  barrage  of 
sales-related  communications  could 
affect  prospective  investors,  especially  if 
those  communications  are  the  only  ones 
publicly  available.  The  greatest  need  for 
investor  protection  in  that  case  would 
occur  before  the  investor  has  access  to 
reliable,  balanced  prospectus  disclosure. 
Thus,  for  these  offerings,  we  propose  to 
maintain  the  prohibition  on  offers  prior 
to  filing  a  registration  statement.  Once 
the  issuer's  prospectus  is  on  file  with 
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the  Commission,  however,  our 
proposals  would  lift  existing  restrictions 
on  written  communications  for  Form  A 
offerings  because  an  investor  would  be 
able  to  test  the  sales  materials  against 
the  registration  statement.  Moreover, 
our  proposals  on  prospectus  delivery 
would  ensure  timely  delivery,  not  just 
access,  to  this  more  balanced 
information. 

For  the  period  before  filing  the 
registration  statement,  we  propose  to 
create  greater  certainty  about  the  timing 
and  scope  of  remaining  restrictions  on 
communications.  We  are  aware  that  the 
restrictions  on  communications  before  a 
filing  have  been  criticized  as  unclear. 
This  is  especially  true  due  to  the  recent 
increased  use  of  the  Internet. 
Consequently,  we  are  proposing  a 
bright-line  rule  that  would  define  the  30 
days  immediately  before  filing  the 
registration  statement  as  the  period 
during  which  communications  would 
be  limited  due  to  the  upcoming  offering. 
In  addition,  our  proposed  rules  provide 
that,  even  during  that  30-day  limited 
communications  period,  issuers  could 
disclose  factual  business  information 
and  regularly  released  forward-looking 
information.  Our  proposals  also  would 
permit  issuers  to  announce  limited 
offering  information  during  the  30-day 
period  without  indicating  whether  the 
offering  will  be  registered  or  exempt. 

2.  Safe  Harbors  for  Research  Reports 

For  Form  B  offerings  and  many 
Schedule  B  offerings  by  foreign 
governments,.the  proposals  would  allow 
analysts  to  publish  research  reports 
without  any  interruption  due  to  the 
registered  offering.  For  other  offerings, 
we  propose  expanded  safe  harbors  to 
make  it  easier  for  analysts  to  report 
about  foreign  government  issuers  and 
smaller,  unseasoned  companies.  We 
also  are  proposing  to  expand  those  safe 
harbors  to  address  the  distribution  of 
research  reports  in  connection  with 
Regulation  S  and  Rule  144A  offerings. 

C.  Prospectus  Delivery  Reforms 

To  provide  investors  with  the 
maximum  benefit  from  prospectus 
disclosure,  the  proposals  re-focus 
prospectus  delivery  requirements  on 
when  the  prospectus  is  needed  most:         , 
before  investors  make  an  investment 
decision.  Where  we  would  require  that 
offering  participants  deliver  prospectus 
information  earlier,  we  would  allow 
them  to  decide  whether  or  not  to  deliver 
a  final  prospectus.  Where  they  do  not 
deliver  a  final  prospectus,  we  would 
require  that  they  tell  investors  where 
they  can  obtain  it  free  of  charge. 

In  Form  B  offerings,  we  would  not 
require  that  offering  participants  deliver 


a  full  prospectus.  We  would,  however, 
require  earlier  delivery  of  a  "securities 
term  sheet"  outlining  the  key  features  of 
the  securities.  Delivery  of  that  securities 
term  sheet  would  precede  the 
investment  decision — when  the  investor 
gives  its  oral  or  written  commitment  to 
purchase.  We  also  are  considering,  as  an 
alternative  for  Form  B  offerings, 
requiring  delivery  of  a  prospectus 
containing  all  mandated  transactional 
information  listed  in  Subpart  500  of 
Regulation  S-K  that  would  be  contained 
in  a  short-form  registration  statement 
today. 

In  Form  A  offerings  by  unseasoned 
issuers  (issuers  that  have  registered  their 
initial  public  offerings  within  the  past 
year),  underwriters  and  dealers 
participating  in  the  offering  would  have 
to  deliver  a  preliminary  prospectus  at 
least  7  days  before  the  date  of  pricing. 
In  all  other  Form  A  offerings,  issuers, 
underwriters  and  participating  dealers 
would  have  to  deliver  a  preliminary 
prospectus  at  least  3  days  before  the 
date  of  pricing.  These  requirements 
would  ensure  that  investors  that  are 
offered  securities  of  smaller,  unseasoned 
issuers  have  more  time  in  which  to 
assess  the  disclosure.  Issuers  and  other 
participants  in  Form  A  offerings  also 
would  have  to  inform  investors  no  later 
than  24  hours  before  pricing  about  any 
material  change  that  has  occurred  since 
they  delivered  prospectuses. 

D.  Public  and  Private  Offering  Flexibility 

Today's  capital  markets  can  change 
quickly.  Companies,  especially  small 
businesses,  may  find  that  the 
desirability  of  making  a  public  offering 
versus  a  private  offering  can  change  just 
as  quickly.  Current  rules  prevent  most 
companies  from  changing  their  minds  in 
a  timely  fashion  once  they  have  started 
an  offering  one  way.  Our  proposals 
would  remove  most  of  those 
impediments.  Under  the  proposed  safe 
harbor,  if  an  issuer  started  to  register  a 
public  offering  but  then  decided  to 
abandon  it,  the  issuer  could  withdraw 
the  registration  statement  and  either 
wait  30  days  to  sell  privately  or  sell 
privately  sooner  and  accept  a  higher 
liability  standard  for  written  disclosure 
provided  to  purchasers. 

Similarly,  if  an  issuer  started  a  private 
offering  but  then  decided  to  abandon  it, 
the  issuer  could  file  a  registration 
statement  for  a  public  offering 
immediately  unless  it  had  offered  the 
securities  to  persons  that  would  not 
have  been  eligible  to  biiy  in  a  private 
offering  under  Securities  Act  Section 
4(2).  In  that  event,  the  issuer  would 
have  to  wait  for  30  days  after 
abandoning  the  private  offering  to  file 
its  registration  statement. 


This  safe  harbor  would  be  particularly 
useful  to  small  issuers.  It  would  allow 
a  small  private  comptmy  to  "test  the 
waters"  for  a  public  offering  of  its 
securities  through  this  mechanism. 
Doing  so  would  not  prevent  the  small 
issuer  from  selling  privately  if  it  finds 
too  few  investors  to  make  it  worthwhile 
to  become  a  public  company.  Similarly, 
small  issuers  that  find  more  investor 
interest  than  expected  could  change 
from  a  private  offering  to  a  registered 
public  offering. 

E.  Periodic  Reporting 

We  are  proposing  several  changes  to 
Exchange  Act  disclosure  requirements, 
some  of  which  the  Advisory  Committee 
on  Capital  Formation  and  Regulatory 
Processes  recommended.  These  changes 
would  require  issuers  to  report  annual 
and  quarterly  financial  results  sooner,  to 
make  and  update  risk  factors  disclosure 
in  their  Exchange  Act  reports,  to 
accelerate  the  due  dates  for  some  Form 
8-K  reports  and  to  expand  the  events 
about  which  Form  8-K  requires  a  report. 
The  changes  also  would  require  persons 
signing  Exchange  Act  filings  to  indicate 
that  they  have  reviewed  the  disclosure 
and,  to  their  knowledge,  the  registration 
statement  or  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in 
light  of  the  circumstances  under  which 
they  were  made,  not  misleading.  These 
Exchange  Act  disclosure  reforms  would 
provide  key  investor  protections  in  a 
further  streamlined  registration  process. 
Additionally,  if  the  proposed 
registration  system  is  adopted,  the 
Commission  envisions  shifting  staff 
resources  to  the  review  of  Exchange  Act 
filings. 

II.  History  of  Registration  Under  the 
Securities  Act 

The  Securities  Act  and  the  regulations 
thereunder  have  long  provided  the 
foundation  for  a  capital-raising  system 
of  unparalleled  integrity,  fairness,  and 
liquidity.  The  regulatory  scheme  seeks 
to  ensure  that  investors  receive  full  and 
fair  disclosure  with  respect  to  securities 
offerings  by  issuers  and  their  affiliates. 

The  Securities  Act  was  adopted  in 
response  to  the  activities  culminating  in 
the  1929  market  crash. ^  President 
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'The  Securities  Act  was  the  first  of  six  securities 
statutes  to  be  enacted  during  the  1933-1940  period. 
The  other  five  acts  include:  the  Securities  Exchange 
Act  of  1934,  Pub.  L.  No.  73-291.  48  Stat.  881  (1934) 
(codified  as  amended  at  15  U.S.C.  §§  78a-78kk 
(1994,  Supplemented  1996));  the  Public  Utilities 
Holding  Company  Act  of  1935,  Pub.  L.  No.  74-333, 
49  Stat.  803  (1935)  (codified  as  amended  at  15 
U.S.C.  §§  79-79Z-6  (1994.  Supplemented  1996)): 
the  Trust  Indenture  Act  of  1939.  Pub.  L.  No.  76- 
253.  53  Stat.  1149  (1939)  (codified  as  amended  at 
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Franklin  D.  Roosevelt  articulated  the 
underlying  philosophy  of  regulating 
securities  offerings  which  continues 
today: 

[tjhere  is  *   *   *  an  obligation  upon  us  to 
insist  that  every  issue  of  new  securities  to  be 
sold  in  interstate  commerce  shall  be 
accompanied  by  full  publicity  and 
information,  and  that  no  essentially 
important  element  attending  the  issue  shall 
be  concealed  from  the  buying  public* 

Congress  has  made  relatively  few 
broad-reaching  amendments  to  the 
Securities  Act  since  its  inception.  In 
administering  the  statute,  we  strive  to  be 
responsive  to  changing  markets  and 
capital-raising  practices.  Over  the  years, 
the  Commission  has  interpreted  the 
statute  through  rules  and  regulations  to 
give  continuing  life  to  the  original 
statute. 

A.  Evolution  of  the  Registration  System 

Modem  efforts  at  reforming 
registration  stem  in  part  from  a 
commentary  on  Securities  Act 
regulation  published  in  1966.  In  his 
article,  "Truth  in  Securities,"  Milton  H. 
Cohen  theorized  that  the: 

Combined  disclosure  requirements  of  these 
statutes  would  have  been  quite  different  if 
the  1933  and  1934  Acts  *   *   *  had  been 
enacted  in  opposite  order,  or  had  been 
enacted  as  a  single,  integrated  statute*  *  *.' 

Cohen  argued  for  a  coordinated 
disclosure  system  having  as  its  basis  the 
continuous  disclosure  system  of  the 
Exchange  Act  with  the  Securities  Act 
disclosure  requirements  built  upon  it.^" 
The  Commission  soon  thereafter 
instituted  a  study,  chaired  by 
Commissioner  Francis  M.  Wheat,  to 
examine  disclosure  to  investors. ' '  The 
Wheat  Report,  published  in  1969, 
recommended  expanded  periodic 
disclosure  under  the  Exchange  Act  and 
the  coordination  of  the  disclosure 
requirements  of  the  Securities  Act  and 
the  Exchange  Act.'^ 


15  U.S.C.  §§  77aaa-77bbbb  (1994,  Supplemented 
1996));  the  Investment  Company  Act  of  1940,  Pub. 
L  No.  76-768,  54  Stat.  789  (1940)  (codified  as 
amended  at  15  U.S.C.  §§  80a-l-«0a-64  (1994. 
Supplemented  1996)):  and  the  Investment  Advisors 
Act  of  1940.  Pub.  L.  No.  76-768.  54  Stat.  847  (1940) 
(codified  as  amended  at  15  U.S.C.  §§  80b-l-80b-21 
(1994,  Supplemented  1996)). 

'H.R.  Rep.  No.  85.  73d  Cong.  1st  Sess..  at  1-2 
(1933). 

'Cohen.  "Truth  in  Securities" Bevisited,  79  Harv. 
URev.  1340,  1341  (1966). 

'"W.  at  1342. 

' '  Disclosure  to  Investors — A  Reappraisal  of 
Administrative  Policies  Under  the  1933  and  1934 
Acts.  Report  and  Recommendations  to  the  SEC  from 
the  Disclosure  Policy  Study  (Mar.  27. 1969) 
(hereinafter  "Wheat  Report"). 

'^The  securities  bar  also  acted  upon  the  ideas  in 
Cohen's  article.  The  American  Law  Institute 
commissioned  several  industry  experts,  led  by 
Professor  Louis  Loss,  to  combine  all  six  federal 
Statutes  into  one  comprehensive  code,  American 


The  Commission  followed  up  on  the 
Wheat  Report  by  adopting  a  short-form 
Securities  Act  registration  statement. 
That  registration  statement  permitted 
incorporation  by  reference  of  Exchange 
Act  reports  by  larger  issuers  and  in 
specified  types  of  offerings.  '^  This 
approach  allowed  companies  to  avoid 
reiterating  in  their  registration 
statements  the  company  disclosure 
contained  in  annual  and  other  periodic 
reports. 

In  1977,  the  Commission  adopted 
Regulation  S-K,  which  began  the  effort 
to  establish  a  single  set  of  disclosure 
requirements  for  issuers  under  both  the 
Securities  Act  and  the  Exchange  Act.'"* 
That  effort  was  substantially  completed 
with  the  adoption  of  the  "Integrated 
Disclosure  System"  in  1982."  The 
Commission's  integrated  disclosure 
system-eliminated  overlapping  and 
unnecessary  disclosure  required  by  the 
Securities  Act  and  the  Exchange  Act. 

The  Commission  also  adopted  the 
modem-day  "shelf  registration"  system 
in  connection  with  the  integrated 
disclosure  system.'^  That  permits 
registration  of  securities  offerings  that 
are  conducted  on  a  delayed  basis 
sometime  after  the  effective  date.'''  In 
1992,  the  Commission  extended  short- 
form  and  shelf  registration  to  smaller 
issuers  and  new  offerings,  including 
asset-backed  securities  offerings.'*  The 
Commission  also  permitted  registration 


Law  Institute,  Federal  Securities  Code  (1980)  (the 
"ALI  Code").  See  also  Loss.  The  American  Law 
Institute's  Federal  Securities  Code  Project.  25  Bus. 
Law.  27  (1969).  Upon  its  completion  ten  years  later 
in  1980.  the  Commission  and  many  in  the  securities 
industry  expressed  support  for  the  ALI  Code.  See 
Securities  Act  Release  Nos.  6242  (Sept.  18.  1980) 
(20  S.E.C.  1483  (1980)1  and  6377  (Jan.  21,  1982)  [24 
S.E.C.  Docket  788  (1961)1  (releases  stating  and 
reaffirming  support  for  the  ALI  Code).  See  also 
Coffee,  He-Engineering  Corporate  Disclosure:  The 
Coming  Debate  Over  Company  Registration.  52 
Wash.  8r  Lee  L.  Rev.  1143,  1145  (1995).  The  AU 
Code  was  in  turn  presented  to  Congress.  Congress, 
however,  took  no  action  with  respect  to  the.  ALI 
Code. 

"Securities  Act  Release  No.  5117  (Dec.  23. 1970) 
[36  FR  777). 

"Securities  Act  Release  No.  5893  (Dec.  23,  1977) 
[42  FR  65554].  As  originally  adopted,  Regulation  S- 
K  contained  only  two  items:  "Description  of 
Business"  and  "Description  of  Prof>erty." 

"Securities  Act  Release  No.  6383  (Mar.  3. 1982) 
[47  FR  11380).  In  that  release,  the  Commission 
stated  that  "in  reliance  on  the  efficient  market 
theory"  Form  S-3  would  allow  for  maximum  use 
of  incorporation  by  reference  [47  FR  at  11382). 

"Temporary  Rule  415  was  adopted  in  March  of 
1982.  Securities  Act  Release  No.  6383  (Mar.  3, 
1982).  In  November  of  1983,  the  Commission 
announced  the  adoption  of  a  revised  shelf 
registration  rule.  Securities  Act  Release  No.  6499 
(Nov.  17,  1983)  [48  FR  52889]. 

"  See  Securities  Act  Release  No.  6499  (Nov.  17, 
1983)  and  Securities  Act  Rule  415.  17  CFR  230.415. 
Short-form  registration  is  used  for  delayed  shelf 
offerings. 

''Securities  Act  Release  No.  6964  (Oct.  22,  1992) 
(57  FR  32461). 


of  shelf  offerings  without  requiring  that 
the  amount  of  securities  be  allocated 
upon  registration  to  specific  classes  of 
the  issuer's  securities.  This  approach 
permitted  issuers  to  decide  as  late  as  the 
point  of  sale  which  of  its  securities  to 
use. 

Another  significant  change  in  the 
registration  system  occurred  with  the 
Commission's  adoption  in  1990  of  Rule 
144A.'9  Rule  144A  provides  a  safe 
harbor  ft-om  registration  for  resales  of 
restricted  securities  to  QIBs.  By  creating 
certainty  about  when  registration  is  not 
required  in  these  transactions,  the 
Commission  enhanced  the 
attractiveness  of  alternatives  to 
registration  of  securities. 2° 

B.  Review  of  the  Capital  Formation 
Process 

Both  within  and  outside  the 
Commission,  debate  periodically  has 
centered  on  the  Securities  Act  and  the 
best  way  to  regulate  the  securities 
offering  process.  Over  the  years, 
industry  participants,  academics  and 
Commission  members  have  voiced 
opinions  that  there  are  strains  in  the 
regulatory  framework  and  have  called 
for  changes.  Their  proposed  solutions 
have  ranged  ft-om  minor  rule  changes  to- 
the  abolition  of  the  Commission. 

There  also  has  been  recent  discussion 
about  the  extent  to  which  the  regulatory 
system  requires  an  overhaul  in  the  face 
of  the  ever-changing  market  and  offering 
practices. 2'  Factors  identified  as  causing 
strain  in  the  current  regulatory  regime 
include: 

1.  Technological  developments  in  the 
field  of  electronic  communications;  ^^ 


"Securities  Act  Release  No.  6862  (Apr.  23.  1990) 
[55  FR  17933). 

2° According  to  Securities  Data  Co.,  the  deal  value 
of  Rule  144A  private  placements  in  1997  was 
S254.4  billion,  approximately  S83  billion  of  which 
was  raised  by  foreign  issuers.  Tibbitts,  Private 
Placement  Volume  Explodes  as  Structured  Deals 
Rule  144A  Market.  Investment  Dealers'  Digest.  Feb. 
2, 1998.  The  amount  of  non-convertible  bonds 
issued  in  the  Rule  144 A  market  in  the  first  quarter 
of  1998  (S30  billion)  is  almost  equal  to  the  entire 
amount  (equity,  preferred  and  debt)  placed  in  the 
Rule  144A  market  from  its  inception  in  1990  to  the 
end  of  1992  ($31  billion). 

"  Compare  Merrill  Lynch  comment  letter  (Oct. 
31.  1996)  ("[Wje  believe  that  what  the  registration 
process  needs  today  is  a  tune  up,  not  an  overhaul.") 
with  American  Bar  Ass'n  comment  letter  (Dec.  11. 
1996)  ("[Tlhe  time  has  come  to  recognize  that  the 
current  jury-rigged  system  requires  fundamental 
reforms.").  These  letters  are  available  for  inspection 
and  copying  in  the  Commission's  public  reference 
room.  Refer  to  File  No.  S7-19-96. 

"'See.  e.g..  Report  to  the  Congress:  The  Impact  of 
Recent  Technological  Advances  on  the  Securities 
Markets.  (Sept.  1997).  That  Report,  like  all 
Cotnmission  reports  issued  after  1996,  is  available 
on  the  Commission's  Internet  web  site  (bttp:// 
www.sec.gov). 
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2.  The  gradual  erosion  of  traditional 
distinctions  between  public  and  private 
offerings;  ^^ 

3.  Novel  financing  instruments, 
methods  of  capital-raising  and  risk 
management  initiatives;  ^'^  and 

4.  Regulatory  initiatives  that  reduce 
other  market  risks,  such  as  the  T+3 
clearance  and  settlement  system." 

III.  Recent  Reform  Initiatives 

The  Commission  has  been  cognizant 
of  the  call  for  chaftge  in  the  regulatory 
framework  governing  the  capital 
formation  process.  For  the  last  several 
years,  the  Commission  has  been  actively 
reevaluating  the  current  registration 
system.  Recent  Commission  steps  in 
that  process  have  included:  the  March 
1996  Report  of  the  Task  Force  on 
Disclosure  Simplification  (the  "Task 
Force");  the  July  1996  Report  of  the 
Commission-impaneled  Advisory 
Committee  on  the  Capital  Formation 
and  Regulatory  Processes  (the 
"Advisory  Committee");  and  the 
Commission's  Securities  Act  Concept 
Release  in  July  1996  (the  "Concept 
Release"). 26 

A.  Task  Force  Report 

The  Commission's  Task  Force  was 
organized  in  August  1995  to  conduct  a 
broad-based  review  of  existing 
disclosure  requirements  to  identify 
outdated  or  unnecessary  requirements 
that  clutter  the  regulatory  framework. 
That  review  encompassed  the  forms  and 
rules  relating  to:  capital-raising 
transactions;  periodic  reporting 
pursuant  to  the  Exchange  Act;  proxy 
solicitations  and  tender  offers;  and 
beneficial  ownership  reports  under  the 
Williams  Act.  The  goal  was  to  simplify 
the  disclosure  process,  consistent  with 
investor  protection,  by  eliminating 
unnecessary  requirements. ^'^  In  its 
March  1996  report,  the  Task  Force 
recommended  that  the  Commission 
eliminate  or  modify  a  quarter  of  the 


"See,  e.g..  Keller.  Securities  Act  Concepts:  The 
Private/Public  Offering  Dichotomy  and  Pnposals 
forBeform.  Mass.  Continuing  Legal  Educ,  15  Ann. 
Bus.  4  Sec.  L.  Conf.  (Oct.  31, 1997). 

"Seligman,  The  Obsolescence  of  Wall  Street:  A 
Contextual  Approach  to  the  Evolving  Structure  of 
Federal  Securities  Regulation  93  Mich.  L.  Rev.  649, 
666-72  (1995).  See  also  Securities  Act  Release  No. 
7386  (Jan.  31,  1997)  |62  FR  6044). 

"See.  e.g..  Securities  Act  Release  No.  7168  (May 
11,  1995)  [60  FR  26604). 

"Securities  Act  Release  No.  7314  (July  31,  1996) 
(61  FR  40044). 

"The  Task  Force  met  with  issuers,  investor 
groups,  underwriters,  accounting  firms,  lawyers, 
and  others  who  participate  daily  in  the  capital 
markets.  The  Task  Force  reported  that  none  of  the 
participants  suggested  wholesale  deregulation,  and 
virtually  all  emphasized  the  importance  of  the 
Commission's  basic  regulatory  goals  to  preserve 
orderly  markets.  See  Task  Force  Report  at  pp.  1- 
6. 


rules  and  half  the  forms.  To  this  end, 
the  Commission  has  abolished  45  rules 
and  6  forms. ^^ 

B.  The  Advisory  Committee  on  Capital 
Formation 

The  Advisory  Committee  was 
established  in  1995  by  the  Commission 
and  chaired  by  then-Commissioner 
Steven  M.H.  Wallman.  The  Advisory 
Committee's  objective  was  to  evaluate 
the  efficiency  and  effectiveness  of  the 
regulatory  process  relating  to  public 
offerings  of  securities,  secondary  market 
trading,  and  corporate  reporting.  After 
18  months  of  study,  the  Advisory 
Committee  published  a  report  in  1996 
calling  for  reform.  Its  primary 
recommendation  was  that  the 
Commission  further  its  integrated 
disclosure  system  by  implementing  a 
"company  registration"  concept  first 
envisioned  by  the  ALI's  Federal 
Securities  Code.  The  report  advocated 
refocusing  the  registration  system  on 
registration  not  of  transactions,  but  of 
companies,  with  greater  reliance  on 
periodic  disclosure  than  prospectus 
disclosure.  The  Advisory  Committee 
suggested  that  the  Commission 
implement  the  concept  as  a  pilot 
program  for  larger  companies. 

C.  The  Commission 's  Concept  Release 

In  light  of  diverse  developments  in 
the  markets  and  the  work  of  the 
Advisory  Committee  and  Task  Force, 
the  Commission  published  the  Concept 
Release  on  offering  regulation  in  July 
1996.  In  the  Concept  Release,  the 
Commission  announced  that  it  was 
reexamining  the  application  of  the 
Securities  Act  and  the  rules  thereunder 
to  securities  offerings.  The  Concept 
Release  sought  comment  on  the  best 
methods  for  eliminating  unnecessary 
obstacles  to  capital  formation  while 
improving  the  quality  and  timing  of 
disclosure  and,  therefore,  investor 
protection.  The  Commission  focused  its 
questions  in  the  Concept  Release  on 
broad  concepts  underlying  Securities 
Act  regulation.  They  included: 

•  Whether  investors  are  receiving  all 
material  information  in  a  timely  manner 
in  the  offering  process; 

•  Whether  limitations  on  the  use  of 
written  communications  other  than  the 
statutory  prospectus  during  the  offering 
process  ought  to  be  eased; 

•  Whether  the  speed  of  takedowns  of 
securities  under  the  Commission's  shelf 
registration  system  results  in  procedures 


that  do  not  adequately  inform  the 
market: 

•  Whether  the  role  of  independent 
gatekeepers  in  the  offering  process 
needs  to  be  reconfigured  to  work  in 
conjunction  with  issuers'  quick  access 
to  capital;  and 

•  Whether  the  periodic  disclosure 
under  the  Exchange  Act  needs 
improvement. 

The  Commission  also  asked  questions  in 
the  Concept  Release  about  the  Advisory 
Committee's  company  registration  idea 
and  suggestions  about  regulatory  reform 
that  had  been  made  by  others.  The 
Commission  received  55  comment 
letters  in  response  to  its  requests.^^ 

D.  The  National  Securities  Markets 
Improvement  Act 

Following  the  publication  of  the 
Concept  Release,  the  National  Securities 
Markets  Improvements  Act  of  1996 
("NSMIA")  was  enacted.^o  This 
legislation  was  designed  to  update  the 
securities  laws  to  promote  investment, 
decrease  the  cost  of  capital,  and 
encourage  competition.  To  this  end. 
Congress  granted  the  Commission  for 
the  first  time  general  exemptive 
authority  under  the  Securities  Act. 3'  In 
order  to  exercise  our  new  exemptive 
authority,  NSMIA  requires  us  to  find 
that  such  action  is  "necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors."  ^2  That  exemptive  authority 
gives  the  Commission  substantial 
additional  flexibility  in  administering 
the  Securities  Act.  Congress  believed 
that  this  additional  flexibihty  would 
allow  the  Commission  to  adopt  more 
easily  new  approaches  to  registration 
and  disclosure  in  order  to  promote 
efficiency,  competition  and  capital 
formation. 33 

After  the  enactment  of  NSMIA,  the 
Commission  began  to  study  possible 
reform  of  the  regulatory  structure  for 
offerings  even  more  broadly.  For  the 
past  two  years,  the  Commission  staff  has 
researched  and  studied  the  existing 
regulatory  system  and  possible 
improvements  that  could  be  made  to  it. 
Some  of  our  proposals  rely  upon  our 
new  exemptive  authority. 


"Securities  Act  Release  No.  7300  (May  31.  1996) 
[61  FR  30397]  and  Securities  Act  Release  No.  7431 
(July  18.  1997)  162  FR  39755).  These  releases  are 
available  on  the  Commission's  Internet  web  site 
(http://www.sec.gov). 


"Those  letters  and  a  summary  of  them  may  be 
read  and  copied  at  the  Commission's  Public 
Reference  Room.  450  Fifth  Street  N.W.. 
.Washington.  D.C.  20549.  Refer  to  File  No.  S7-19- 
96. 

'»Pub.  L.  No.  104-290.  104th  Cong.,  2d.  Sess. 
(1996). 

"See  Section  28  of  the  Securities  Act,  15  U.S.C. 
§  77Z-3. 

"15  U.S.C.  §77z-3. 

"H.R.  Rep.  No.  104-622, 104  Cong.  2d  Sess.  at 
(1996). 
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rv.  Scope  of  the  Proposals 

The  Commission  is  proposing  a 
variety  of  revisions  to  the  current 
regulatory  structure  for  securities 
offerings.^*  While  many  revisions 
address  problems  identified  by  offering 
participants,  the  overall  goal  of  the 
proposed  reforms  is  to  make  the 
registration  system  more  workable  for 
issuers  and  undenArriters  and  more 
effective  for  investors  in  today's  capital 
markets.  In  the  last  decade,  the 
Commission  has  seen  the  results  of  a 
registration  structure  that  has  been 
perceived  as  having  too  much  rigidity  to 
comport  with  the  realities  of  modem 
global  markets.  Sellers  have  used  to 
their  fullest  extent  available  methods  of 
offering  without  registration. 
Increasingly,  they  have  tried  to  create 
new  ways  around  registration  strictures. 
They  also  have  stretdied  the  boundary 
between  registered  and  exempt  offerings 
in  seeking  to  acquire  the  benefits  of 
both.  Where  registration  has  taken 
place,  too  many  offerings  have  been 
accomplished  with  a  divergence 
between  the  disclosure  about  the 
transaction  in  the  registration  statement 
and  the  disclosure  actually  used  to 
convince  investors  to  buy. 

A  large  share  of  the  stress  on  the 
registration  structure  in  recent  years  has 
stemmed  from  the  issuers'  and 
underwriters'  need  to  raise  capital  on  a 
schedule  that  they  can  control.  Our 
proposals  seek  to  fulfill  that  need 
through  the  registration  system  where 
consistent  with  investor  protection.  In 
addition,  the  speed  at  which  offerings 
are  ac^complished  today,  and  the 
limitations  on  communications  imposed 
by  the  statute,  have  called  into  question 
whether  investors  are  being  informed  in 
a  timely  manner.  Rather  than  continuing 
the  statute's  "exclusive  prospectus" 
approach  to  disclosure,  our  proposals 
take  an  "inclusive"  approach  to 
disclosure.  We  seek  to  ensure  that 
material  information  is  within  the  reach 
of  investors  when  they  need  it  most.  We 
also  seek  to  lessen  the  gap  in  offerings 
done  quickly  between  the  disclosure 
about  the  offering  actually  being  used  to 
sell  the  securities  and  the  disclosure 
that  is  filed  with  the  Commission  in  a 
registration  statement.  Overall,  the 
revisions  should  create  a  more  flexible 
registration  system  under  which  public 
offerings  proceed  with  benefits  to  both 
buyers  and  sellers. 

Our  proposals  are  primarily  focused 
on  the  structure  of  the  regulation  of 
offerings;  they  are  not  primarily  focused 


-^*The  proposals  do  not  purport  to  affect  any  rules 
or  regulations  imposed  by  self-regulatory 
organizations  in  connection  with  securities 
offerings. 


on  the  contents  of  disclosure 
requirements.  In  the  process  of 
considering  structural  reform,  however, 
the  Commission  has  recognized  that  it 
needs  to  study  whether  the  specific 
disclosure  that  is  mandated  both  in 
Exchange  Act  periodic  reports  and 
Securities  Act  registratit)n  statements 
should  be  re-focused  to  serve  the 
investing  public  better.  As  a  result,  the 
Commission's  reform  work  is  not  done. 
The  next  step  in  our  ongoing  process 
will  be  to  revisit  the  quantity  and 
quality  of  required  disclosure. 

V.  Proposals  Altering  the  Securities  Act 
Registration  Process 

A  principal  premise  of  the  existing 
Securities  Act  registration  system  is  that 
a  prospectus  containing  mandated 
disclosure  should  be  virtually  the 
exclusive  written  document  used  to 
offer  the  securities.  In  the  years  since 
adoption,  especially  with  the  recent 
explosion  of  information  technology, 
this  exclusivity  premise  is  less  a  reality 
than  a  theory,  at  least  for  certain 
offerings  and  issuers.  We  believe  that  it 
is  time  to  recognize  that  a  different 
approach  would  be  better  for  those 
offerings. 

For  larger  seasoned  issuers, 
communications  made  around  the  time 
of  a  typical  registered  offering,  whether 
or  not  part  of  a  traditional  prospectus, 
provide  the  basis  for  investment 
decisions  in  the  offering.  Those  issuers 
are  well  followed  by  the  market  and  the 
important  statements  that  they  make  are 
quickly  disseminated  and  considered  by 
investors  even  when  the  issuers  are  not " 
making  an  offering.  When  they  are 
making  an  offering,  any  communication 
those  issuers  and  other  offering 
participants  make  is  of  even  greater 
interest  to  the  markets.  For  those 
issuers,  therefore,  we  propose  a 
transformation  from  the  "exclusive" 
prospectus  approach  to  the  "inclusive" 
prospectus  approach  as  a  means  of 
facilitating  informed  investment 
decisions.  That  approach  would 
embrace  as  part  of  the  registration 
system  all  information  used  by  or  on 
behalf  of  the  issuer  during  the  offering 
period  that  would  be  material  to  an 
investor  in  the  offering.  All  investors  in 
the  offering  would  receive  or  have 
access  to  such  information  as  well  as  the 
required  material  company  and 
transactional  disclosure.  The  proposed 
system  would  maintain  investor 
protection  by  subjecting  this 
information  to  the  anti fraud  and  civil 
liabilities  provisions  of  the  Securities 
Act  and  the  Exchange  Act. 

For  most  offerings  by  smaller  or 
unseasoned  issuers,  and  in  business 
combinations  and  exchange  offers,  we 


would  primarily  rely  on  the  current 
mandated  prospectus  to  provide  written 
offering  communication  to  investors, 
although  there  too  we  would  allow  them 
more  freedom  to  communicate  in  any 
medium  by  means  other  than  the 
prospectus.35 

The  proposed  system  would  have 
three  main  registration  forms:  Form  A 
for  smaller  issuers  and  larger 
unseasoned  issuers,  Form  B  for  larger 
seasoned  issuers  and  offerings  to 
relatively  well-informed  or 
sophisticated  investors,  and  Form  C  for 
business  combinations  and  exchange 
offers.  Both  domestic  and  foreign  issuers 
would  use  each  of  these  Forms. ^*  Small 
business  issuers  would  continue  to  be 
permitted  to  use  Form  SB-1  and  revised 
Form  SB-2  for  their  offerings  and  would 
have  to  use  new  Form  SB-3  for  business 
combinations  and  exchange  offers. 

The  new  forms  reflect  our 
understanding  of  when  investors  need 
more,  or  less,  mandated  disclosure  and 
when  investors  benefit  from  access  to 
information  from  more  than  one  source. 
In  addition,  the  proposed  divisions  of 
issuers  and  offerings  would  create  a 
system  that  more  accurately  reflects 
when  an  efficient  market  exists  and 
when  an  issuer  has  a  significant  market 
following.  The  new  system  also  would 
enhance  the  use  of  Exchange  Act 
disclosure  to  satisfy  Securities  Act 
disclosure  requirements. 

A.  Form  B  Offerings 

1.  HOW  Form  B  Works 

a.  Registration  Statement  Contents 

At  the  time  of  effectiveness,  a  Form  B 
registration  statement  would  consist  of: 

•  A  cover  page  with  a  calculation  of 
registration  fee  table; 

•  A  prospectus  that  contains: 
— Offering  information; 

— The  registrant's  Exchange  Act  reports, 
via  incorporation  by  reference; 

— A  foreign  private  issuer's  Item  18 
reconciliation  (or  Item  17,  as 
applicable)  to  U.S.  GAAP  (if  not 
al^ady  in  an  incorporated  report);^'' 


"  See  Section  VU.  of  this  release  regarding 
proposed  changes  in  the  regulation  of  offering 
conamunications. 

36  while  disclosure  for  foreign  private  issuers 
currently  is  made  through  a  separate  set  of 
registration  forms,  we  believe  that  it  would  be 
simpler  to  formulate  a  single  set  of  forms  for  both 
foreign  and  domestic  issuers.  In  doing  so.  foreign 
private  issuers  registering  on  Form  A  would  be 
subject  to  the  same  disclosure  requirements  as  they 
are  currently.  In  Form  B,  foreign  private  issuers 
would  have  at  least  as  much  flexibility  as  domestic 
issuers.  Through  designations  on  the  front  of  the 
registration  forms,  it  will  be  possible  to  track  the 
use  by  foreign  private  issuers  regardless  of  whether 
they  register  on  the  same  forms  as  domestic  issuers. 

"See  Items  17  and  18  of  Form  20-F. 
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— The  securities  term  sheet:  ^s 
— Undertakings  to  provide  investors 
upon  their  request,  and  free  of  charge, 
with  information  incorporated  by 
reference  but  not  delivered. 

•  Signatures; 

•  Selected  exhibits:  ^9 

— Any  instrument  that  defines  the  rights 
of  the  security  holders  (incorporated 
by  reference  if  previously  filed); 

— Consents;  ^ 

— Statement  of  eligibility  of  trustee, 
where  applicable  (Form  T-1); 

— Legal  opinions:  and 

— A  representation  that  underwriters 
concur  with  the  issuer's  designated 
effective  date.*" 
Form  B  issuers  would  be  required  to 

deliver  promptly  a  prospectus,  free  of 

charge,  to  any  investor  who  requests  it. 

In  addition  to  that  obligation.  Form  B 

issuers  would  be  required  to  deliver  a 

securities  terms  sheet.*^ 

i.  Company  Disclosure 

Investors,  as  always,  will  obtain 
company  information  from  a  variety  of 
sources  such  as  the  Internet,  television, 
newspapers  and  radio.  They  also  may 
acquire  company  information  from 
securities  analysts  or  the  company  itself. 
While  there  are  many  possible  sources 
of  information  about  Form  B  issuers  that 
investors  can  access  today, ■♦^  one 
reliable  source  is  the  information  that 
issuers  make  public  through  filing  their 
Exchange  Act  reports  with  the 
Commission.  Investors  can  rely  on  this 
information  because  it  is  subject  to  the 
regulatory  and  antifraud  provisions  of 
the  federal  securities  laws  as  well  as 
subject  to  review  by  the  staff  of  the 
Commission.  This  structure  compels 
issuers  to  come  forward  with 
information  about  their  businesses  that 
they  might  not  choose  to  make  public 
otherwise. 

The  proposed  registration  system 
takes  account  of  this  source  of 
information  by  providing  that  an  issuer 
must  incorporate  by  reference  into  its 
effective  registration  statement  on  Form 
B: 


"See  Section  Vin.C.4.a.  of  this  release  for  a 
discussion  of  this  securities  term  sheet  and  delivery 
requirements  relating  to  it. 

"See  proposed  revisions  to  Item  601  of 
Regulation  S-K.  17  CFR  229.601. 

*°See  infra  note  73  for  a  discussion  of  consents 
of  auditors  in  delayed  shelf  registration  statements. 

■"  See  Sections  V.A.I. d.  and  V.B.2.a.  of  this 
release  for  a  discussion  of  this  underwriter 
concurrence. 

"We  discuss  prospectus  delivery  obligations  for 
Form  B  issuers  at  Section  Vni.C.4.a.  of  this  release. 

"  We  also  believe  our  proposal  to  free 
communications  by  Form  B  registrants,  discussed 
belowr,  would  spur  diverse  public  discourse  about 
the  merits  of  the  issuer  and  its  offering,  all  of  which 
would  be  open  to  the  public  investor. 


1.  Its  latest  annual  report '•^  filed 
under  the  Exchange  Act;  and  •'^ 

2.  Any  Exchange  Act  reports  filed 
since  the  end  of  the  fiscal  year  covered 
by  its  latest  annual  report.'** 

Issuers  that  use  Forms  S-3  or  F-3 
currently  must  incorporate  their 
Exchange  Act  reports  into  those  Forms. 
The  12-month  reporting  requirements 
under  those  Forms,  however,  do  not 
assure  that  an  issuer  incorporates  an 
annual  report  into  either  of  those 
registration  statements  because  annual 
reports  are  not  due  until  three  months 
(or  6  months,  for  foreign  private  issuers) 
after  the  end  of  a  company's  fiscal  year. 
In  addition  to  this  information,  issuers 
would  be  required  to  disclose  in  their 
Form  B  registration  statements  updated 
company  information  that  describes 
material  changes  not  reflected  in  any 
Exchange  Act  reports  incorporated  by 
reference. 

ii.  Transactional  Disclosure 

We  are  seeking  comment  on  two 
alternatives  on  Form  B  transactional 
disclosure.  The  first  would  mandate  the 
inclusion  of  "offering  information"  that 
includes  some  of  the  traditional  items  of 
transactional  disclosure.  This 
alternative  would  allow  issuer 
discretion  as  to  materiality  and 
applicability  of  other  traditional  items 
of  transactional  disclosure.  The  second 
alternative  would  simply  mandate  that 
issuers  set  forth  in  Form  B  the  items  of 
transactional  disclosure  required  today. 
Both  alternatives  would  require  that  the 
registrant  file  any  offering  information 
disclosed  by  or  on  behalf  of  the  issuer 
(including  by  the  underwriter  or 
participating  dealer)  during  the  offering 
period.'*''  Under  the  first  proposal,  the 


■"We  do  not.  however,  permit  incorporation  by 
reference  of  annual  reports  on  Form  40-F.  See 
General  Instruction  I.B.7.  of  proposed  Form  B. 

■"Financial  statements  included  in  the  Form 
must  be  no  older  than  permitted  in  the  age  of 
financial  statements  requirements  of  Regulation  S- 
X.  See  Rules  3-12  and  3-19  of  Regulation  S-X.  17 
CFR  210.3-12  and  210.3-19.  Foreign  issuers  using 
Form  B  would  be  required  to  reconcile  to  U.S. 
GAAP  any  financial  statements  either  incorporated 
by  reference  into  or  set  forth  in  the  Form.  We  would 
require  reconciliation  in  accordance  with  Item  17 
or  Item  18  of  Form  20-F  under  the  same  standards 
used  today. 

•^The  proposed  system  would  not  permit  Form 
B  registrants  to  incorporate  by  reference  any 
Exchange  Act  report  filed  after  the  end  of  the 
offering  period.  For  delayed  shelf  offerings,  each 
takedown  would  have  its  own  separate  offering 
period. 

•"  We  would  not  permit  a  Form  B  registrant  to  file 
information  that  had  not  been  disclosed  during  the 
offering  period.  See  Form  B  "Information  Required 
in  the  Prospectus  that  is  Part  of  the  Effective 
Registration  Statement,"  paragraph  l.(c),  and 
proposed  Securities  Act  Rule  172(e),  17  CFR 
230.172(e).  Information  communicated  orally 
during  that  period  could  be  reduced  to  writing  and 


registrant  would  file  offering 
information  as  part  of  the  prospectus  in 
the  effective  registration  statement. *8 
"Offering  information"  consists  of: 

•  The  amount  of  securities  being 
offered  :'»9 

•  Material  changes  in  the  issuer's 
affairs  since  the  end  of  the  latest  fiscal 
year  that  are  not  reflected  in 
incorporated  Exchange  Act  reports; 

•  The  information  required  by  Item 
504  of  Regulation  S-K  regarding  use  of 
proceeds; 

•  The  information  about 
underwriter's  discounts  and 
commissions  required  by  Item  501(b)(3) 
of  Regulation  S-K; 

•  Information  about  the  risks  of  the 
offering  of  the  type  described  in  Item 
503  of  Regulation  S-K; 

•  Information  concerning  who  is 
selling  the  securities  of  the  type 
described  in  Item  507  of  Regulation  S- 
K: 

•  Material  information  about  the 
terms  of  the  securities  offered  as 
required  by  Item  202  of  Regulation  S- 
K,  unless  capital  stock  is  to  be  registered 
and  securities  of  the  same  class  are 
registered  pursuant  to  Section  12  of  the 
Exchange  Act; 

•  All  information  regarding  the 
transaction  that  is  material,  which  may 
include  where  applicable,  but  is  not 
limited  to: 

— Information  about  dilution  of  the  type 

described  in  Item  506  of  Regulation 

S-K; 
— Information  about  the  determination 

of  the  offering  price  of  the  type 

described  in  Item  505  of  Regulation 

S-K; 
— Information  about  the  plan  of 

distribution  of  the  type  described  in 

Item  508  of  Regulation  S-K; 
— Ratio  of  earning  to  fixed  charges,  as 

described  in  Item  503  of  Regulation 

S-K; 

•  Any  offering  information  disclosed 
by  or  on  behalf  of  the  issuer  during  the 
offering  period, 5°  other  than  information 
communicated  orally;  and 

•  Offering  information  communicated 
orally  that  the  issuer  chooses  to  file. 

This  alternative  could  provide 
registrants,  and  those  acting  on  their 


filed  as  part  of  the  registration  statement  if  the 
registrant  so  chooses. 

•"information  communicated  orally  would  not 
have  to  be  filed  and  would  be  subject  to  section 
12(a)(2)  liability. 

•"Under  Rule  457(a),  17  CFR  230.457(a),  a 
number  of  securities  may  be  registered.  Under  Rule 
457(o),  17  CFR  230.457(0).  a  dollar  amount  may  be 
registered.  The  registrant  may  choose  between  these 
two  alternatives  in  a  typical  capital-raising  offering. 

50 For  purposes  of  this  Form,  "offering  period" 
means  the  period  beginning  15  days  in  advance  of 
the  first  offer  made  by  or  on  behalf  of  the  issuer  in 
connection  with  the  offering  and  ending  when  the 
offering  is  completed. 
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behalf,  more  flexibility  to  craft  a  selling 
document  shaped  by  their  particular 
offering,  the  market  demands  for 
information,  and  the  requirements  to 
provide  material  information  to 
investors.  We  believe  the  greater 
freedom  may  allow  issuers  to  cut  some 
boilerplate  disclosure  and  to  omit  non- 
material  disclosure  from  the  prospectus. 
We  solicit  comment,  however,  with 
regard  to  whether  issuers  would  use  that 
freedom  to  accomplish  those  objectives. 
At  the  same  time,  the  Form's 
requirements  should  ensure  investor 
protection  by  requiring  issuers  to 
disclose  all  material  offering 
information  in  the  prospectus  that  is 
part  of  the  effective  Form  B.  We  solicit 
comment  on  this  point. 

We  solicit  comment  on  whether 
traditional  transactional  line  items  not 
included  in  Form  B  should  be  retained. 
If  so,  which  of  the  items?  Conversely, 
should  we  permit  Form  B  issuers  to 
craft  their  transactional  disclosure  based 
on  what  they  believe  is  material 
information,  and  what  the  market  and 
investors  would  demand,  rather  than 
based  on  traditional  transactional  line 
items?  If  so,  should  we  limit  that 
flexibility  to  a  narrower  class  of  Form  B 
issuers,  such  as  those  with  a  minimum 
public  float  of  $750  million  or  $1 
billion? 

The  second  alternative  would 
mandate  that  issuers  disclose  in  Form  B 
all  the  information  required  by  the 
Regulation  S-K  transactional  disclosure 
items  currently  required  in  Form  S-3 
and/or  Form  F-3.  In  addition  to  the 
information  that  would  be  required  by 
the  first  alternative,  this  alternative 
would  require  the  registrant  to  provide 
further  information  in  accordance  with 
Regulation  S-K.^i  Should  Form  B 
include  as  mandated  itemized 
information  all  of  the  topics  listed  under 
that  requirement?  Should  mandated 
itemized  disclosure  be  a  different  subset 
of  the  Regulation  S-K  information 
currently  required  in  Form  S-3  and/or 
Form  F-3? 

b.  Free  Writing  Materials 

For  Form  B  issuers,  woitten 
information  '^  disclosed  during  the 


'■That  additional  information  would  be:  certain 
portions  of  Item  501  of  Regulation  S-K  (forepart  of 
registration  statement  and  outside  front  cover  page 
of  prospectus);  Item  502  of  Regulation  S-K  (inside 
front  and  outside  back  cover  pages  of  prosp>ectus): 
certain  portions  of  Item  503  of  Regulation  S-K 
(prospectus  summary  and  address  and  telephone 
number):  Item  509  of  Regulation  S-K.  where 
applicable  (interests  of  named  experts  and  counsel) 
and  Item  510  of  Regulation  S-K,  where  applicable 
(disclosure  of  Conunission  position  on 
indeimiification  for  Securities  Act  liabilities). 

"For  these  purposes,  "written"  includes  all 
information  disseminated  otherwise  than  orally  and 


"offering  period"  would  be  classified  as 
either  "offering  information"  or  "free 
writing"  materials.'^  The  "offering 
period"  with  respect  to  a  Form  B 
offering  would  be  defined  as  the  period 
beginning  15  days  before  the  first  offer 
made  by  or  on  behalf  of  the  issuer  and 
ending  at  the  time  of  completion  of  the 
offering.  "Free  writing"  materials  would 
include  all  written  information 
disclosed  by  or  on  behalf  of  the  issuer 
during  the  offering  period,  other  than 
"offering  information,"  factual  business 
communications  5*  and  limited  notices 
of  proposed  offerings.''  Free  uTiting 
could  include,  but  would  not  be  Hmited 
to,  sales  literature  and  selling 
documents  that  include  forward-looking 
in  formation. '6  A  document  that  contains 
both  offering  information  and  "free 
writing"  would  be  treated  as  "free 
writing,"  if  the  offering  information  was 
filed  as  part  of  the  issuer's  registration 
statement.  If  the  offering  information 
was  not  filed  as  part  of  the  issuer's 
registration  statement,  the  document, 
including  the  "free  wnriting"  portion, 
would  be  treated  as  offering  information 
and  would  be  required  to  be  filed  as  part 
of  the  registration  statement. 

The  registrant  would  file,  at  the  same 
time  it  files  its  Form  B  registration 
statement,  the  free  writing  materials  it 
disseminated  before  filing  its  Form  B.'"' 


therefore  would  include  electronic  communications 
and  other  future  uses  of  changing  conmiunications 
technology. 

'-'If  a  document  includes  offering  information, 
whether  or  not  it  also  contains  free  writing,  it 
would  be  treated  as  an  offering  information 
document  for  all  purposes  unless  that  offering 
information  is  otherwise  included  in  the 
registration  statement. 

""Factual  business  communications"  would  be 
defmed  in  proposed  Securities  Act  Rule  169, 17 
CFR  230.169. 

"  See  proposed  revisions  to  Securities  Act  Rule 
135,  17  CFR  230.135. 

"Section  12(a)(2)  would  apply  to  free  writing 
materials  (and  to  all  oral  statements  made  by  or  on 
behalf  of  the  issuer  during  the  offering  period). 

"  See  proposed  Securities  Act  Rule  425(b)(2),  17 
CFR  230.425(b)(2).  As  proposed.  Rule  425  would 
describe  the  materials  that  would  not  have  to  be 
filed.  They  consist  of: 

1.  Any  factual  business  communication  (as 
defined  in  proposed  Rule  169)  regardless  of  when 
it  is  made: 

2.  Any  research  report  used  in  reliance  on  Rules 
137,  138  or  139; 

3.  Any  information  used  in  connection  with  an 
offering  under  Form  S-8; 

4.  Any  information  used  in  connection  with  an 
offering  on  Form  B  under  a  dividend  or  interest 
reinvestment  plan; 

5.  Any  information  used  in  connection  with  a 
direct  stock  purchase  plan;  or 

6.  Any  infonnation  Tiled  or  to  be  filed  as  part  of 
an  effsctive  registration  statement. 

For  purposes  of  proposed  Rule  425,  "direct  stock 
purchase  plan"  refers  to  a  registrant-sponsored  plan 
pursuant  to  which  the  registrant  offers  registered 
common  stock  for  cash  to  only  its  existing  cotimion 
stock  holders  ("plan  participants")  and  in  which 


It  would  file  free  writing  materials  used 
after  the  filing  of  its  Form  B  at  the  time 
of  first  use.'*  The  registrant  would  not 
file  free  writing  materials  as  part  of  the 
effective  registration  statement,  nor 
would  it  have  to  file  information  in  the 
effective  registration  statement  as  free 
writing  materials." 

Given  the  significance  of  the  offering 
period,  should  the  Commission  require 
the  registrant  to  state  on  the  front  cover 
page  of  the  registration  statement  the 
date  of  the  first  offer  in  connection  with 
the  offering  being  registered?  Should  the 
Commission  require  free  writing 
materials  to  be  filed  at  the  time  of  their 
first  use  since  investors  might  prefer 
access  to  them  as  they  make  their 
investment  decisions? 

c.  Time  of  Filing 

A  registrant  could  file  a  registration 
statement  on  Form  B  at  any  time  before 
the  first  sale  of  the  securities.***  Issuers 
wishing  to  file  immediately  before  sale 
could  do  so.*'  Because  issuers  may  wish 
to  price  Form  B  offerings  before  filing 
and  because  many  offerings  are 
currently  priced  after  hours,  we  would 
allo\y  registrants  to  file  Form  B 
registration  statements  with  the 
Commission  after  hours  via  EDGAR  or 
facsimile  until  10:00  p.m.*^  Issuers 
would  pay  the  filing  fee  under  the  same 
procedures  used  today  by  issuers  filing 
Rule  462(b)  registration  statements  after 
hours  via  facsimile." 


there  is  no  underwriter  participation.  The  common 
stock  registered  pursuant  to  the  plan  may  either  be 
newly  issued  or  purchased  by  the  registrant  for  the 
account  of  plan  participants  at  prices  not  in  excess 
of  current  market  prices  at  the  time  of  purchase,  or 
at  prices  not  in  excess  of  an  amount  determined 
under  a  pricing  formula  specified  in  the  plan  and 
based  on  average  or  current  market  prices  at  the 
time  of  purchase. 

"See  proposed  Securities  Act  Rule  425(b).  17 
CFR  230.425(b). 

"See  proposed  Securities  Act  Rule  425, 17  CFR 
230.425. 

<'°  See  Section  VII  of  this  release  for  a  discussion 
of  the  restrictions  on  conmiunications  that  are  being 
eliminated  for  Form  B  offerings. 

*'  Because  Form  B  offerings  would  not  have  to  be 
filed  until  the  time  of  first  sale,  the  payment  of 
registration  fees  would  also  be  delayed  until  the 
time  of  first  sale. 

"See  proposed  revisions  to  Securities  Act  Rules 
110(d)  and  402,  17  CFR  230  110(d)  and  230.402.  In 
the  usual  case,  a  registrant  n>ay  file  a  registration 
statement  in  paper  format  only  until  5:30  p.m.  It 
may  file  on  EDGAR  between  5:30  p.m.  and  10:00 
p.m.,  but  those  registration  statements  are  treated  as 
if  they  were  filed  the  following  day.  Form  B 
registration  statements  filed  after  hours  via  EDGAR 
would  be  treated  as  filed  the  same  day.  See 
proposed  revisions  to  Rule  13  of  Regulation  S-T,  17 
CFR  232.13.  We  also  have  proposed  revisions  to 
Securities  Act  Rule  111(b),  17  CFR  230.111(b),  to 
allow  for  special  fee  payment  procedures  for  Form 
B  filings  made  after  hours. 

"SeeSecurities  Act  Rule  ill.  17  CFR  230.111. 
That  procedure  is  described  in  detail  in  Securities 
Act  R^ease  No.  7168  [May  11.  1995). 
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d.  Becoming  Effective 

A  Form  B  and  any  amendment  to  a 
Foim  B  would  be  effective  by  operation 
of  rule  at  the  issuer's  discretion  to  give 
issuers  maximum  flexibility.*^  The 
issuer  would  simply  select  one  of  three 
choices  on  the  cover  page: 

(1)  Effective  upon  filing; 

(2)  Effective (date  and 

time  specified  by  the  issuer);  or 

(3)  effective  as  specified  in  a  later 
amendment  to  the  registration 
statement.'^'  The  Commission  staff 
would  not  have  to  take  action  for  the 
registration  statement  to  become 
effective. 

In  most  underwritten  offerings  under 
the  current  registration  system,  the 
Commission  requires  that  a  request  for 
effectiveness  of  a  registration  statement 
be  made  by  the  underwriters  in  addition 
to  the  issuer.**  Both  underwriters  and 
issuers  are  subject  to  liability  under 
Section  1 1  for  the  disclosure  in  an 
effective  registration  statement.  A 
request  for  effectiveness  is  therefore  an 
acknowledgment  by  each  requester  that 
it  is  aware  of  its  obligations  under  the 
Securities  Act.*'' 

Because  the  issuer  would  have 
complete  control  over  effectiveness  by 
controlling  the  filing,  we  would  include 
in  Form  B  a  requirement  that  the  issuer 
obtain  and  file  as  an  exhibit  evidence  of 
the  managing  underwriters'  or  principal 
underwriters'  concurrence  with  the 
issuer's  designation  of  effectiveness.** 
The  issuer  would  have  to  obtain  that 
concurrence  before  it  files  the  Form  B 
registration  statement  in  which  it 
requests  either  immediate  effectiveness 
or  effectiveness  at  a  specified  date. 

Would  the  requirement  to  file  the 
evidence  of  the  underwriters' 
concurrence  as  an  exhibit  to  Form  B  be 
unnecessarily  burdensome? 
Alternatively,  should  we  require  the 
issuer  to  represent  in  the  registration 
statement  that  it  obtained  the 
underwriters'  concurrence,  but  not 
require  it  to  file  the  concurrence,  and 
require  it  to  retain  the  concurrence  for 


"See  proposed  Securities  Act  Rule  462(0(1)  and 
(f)(2).  17  CFR  230.462(f)(1)  and  230.462(f)(2). 

"The  later  amendment  could  amount  to  no  more 
than  a  cover  page  on  which  the  registrant  would 
check  the  appropriate  box  to  designate  immediate 
effectiveness  or  a  specified  effective  date. 

"See  Securities  Act  Rule  461(a),  17  CFR 
230.461(a).  The  Rule  requires  the  managing 
underwriters,  or  if  there  are  no  managing 
undervvriters.  the  principal  underwriters,  to  join  in 
the  issuer's  request  for  acceleration  of  a  registration 
statement. 

"See  Securities  Act  Rule  461(a),  17  CFR 
230.461(a). 

^See  proposed  Form  B  "Exhibits"  section  and 
proposed  revisions  to  Item  601  of  Regulation  S-K. 
Evidence  of  concurrence  could  be,  for  example,  in 
a  writing  from  the  underwriter  to  the  issuer  or  an 
electronic  message  to  that  effect. 


5  years?  Should  we  require  that  the 
issuer  obtain  the  concurrence,  but  not 
require  that  the  concurrence  be 
evidenced  in  writing?  Would  an  oral 
concurrence  provide  the  issuer  and  the 
underwriters  with  sufficient  assurance 
of  agreement  and  protection  against 
misunderstanding? 

e.  Delayed  Shelf  Offerings  and  Form  B 

Form  B  would  provide  much  the  same 
flexibility  to  issuers  that  delayed  shelf 
registration  on  Forms  S-3  and  F-3  has 
provided,*^  and  those  benefits  would  be 
available  to  approximately  the  same 
issuers.''°  Unlike  current  shelf 
registration,  however,  issuers  using 
Form  B  would  not  need  to  file  a  base  or 
core  prospectus  to  be  able  to  offer  and 
sell  at  will.  Base  prospectuses  today, 
particularly  those  used  for  unallocated 
delayed  shelf  registration  statements, 
tend  to  describe  in  the  broadest  of  terms 
the  many  different  types  of  securities 
and  offerings  that  might  be  done  off  the 
shelf.  Thus,  in  offerings  off  the  shelf,  the 
key  offering  disclosure  is  usually  filed 
in  the  Rule  424  prospectus  supplement. 
Form  B  would  allow  an  issuer  to  avoid 
writing  transactional  disclosure  that 
covers  "everything  but  the  kitchen  sink" 
and  simply  file  whatever  transactional 
disclosure  it  gives  to  investors  at  the 
time  of  the  offering. 

There  are  also  other  Form  B  benefits 
as  compared  to  the  current  delayed  shelf 
system.  First,  the  Form  B  registration 
statement  would  not  be  subject  to  pre- 
effective  staff  review.  Under  the  existing 
delayed  shelf  system,  the  Form  S-3  or 
F-3  containing  the  core  prospectus  is 
subject  to  the  staffs  selective  pre- 
review.  Second,  issuers  may  have  less 
concern  about  market  overhang  effects 
on  its  stock  price  under  Form  B.'" 
Under  the  current  system,  an  issuer 
wishing  to  put  equity  securities  on  the 
shelf  has  to  include  them  in  the 
registration  statement  even  before  it 
intends  to  offer  those  securities.  Under 
the  proposed  system,  a  registrant  need 


*'For  convenience,  we  refer  to  Rule  415(a)(l)(x), 
17  CFR  230.415(a)(l)(x),  offerings  as  delayed  shelf 
offerings  or  shelf  offerings  in  this  release.  Other 
types  of  Rule  415  shelf  offerings,  such  as 
continuous  offerings,  generally  are  unaffected  by 
the  proposed  system. 

'"Our  research  indicates  that,  of  the  379  existing 
issuers  who  utilized  the  equity  and  unallocated 
shelf  registration  system  between  calendar  year 
1993  to  the  third  quarter  of  1996.  only  37  would 
be  ineligible  to  use  new  Form  B  under  the  public 
float/ADTV  tests  (the  tests  are  described  at  Section 
V.B.2.a.  of  this  release).  Of  those.  23  issuers  appear 
to  be  REITs.  The  37  that  are  eliminated  would  be 
able  to  use  Form  B  for  offerings  to  QIBs  and 
offerings  of  investment  grade  securities,  among 
others. 

"  For  a  discussion  of  market  overhang  effects,  see 
Securities  Act  Release  No.  6383.  (Mar.  16,  1992) 
(adopting  integrated  disclosure  system  and 
unallocated  shelf  registration  rules). 


only  file  a  Form  B  registration  statement 
before  sale.  The  absence  of  a  filing  that 
signals  an  upcoming  offering  well  before 
the  time  it  can  be  completed  may  be 
welcomed  by  issuers,  but  may  be  of 
concern  to  secondary  market 
participants. ^2 

Another  advantage  for  issuers  in  Form 
B  as  compared  to  existing  shelf 
registration  relates  to  fees.  In  shelf 
registration  today,  an  issuer  must  file 
the  base  prospectus  and  pay  the  full 
filing  fee  at  that  time,  even  though  it 
may  not  take  down  securities  from  the 
shelf  until  much  later.  An  issuer  using 
Form  B  other  than  for  delayed  offerings 
would  pay  upon  filing  but  generally  that 
would  not  occur  until  sale.  There  would 
be  no  need  to  register  more  than  is 
needed  for  that  offering  at  that  time. 

We  believe  that  the  way  Form  B 
operates  would  largely  eliminate  the 
incentive  for  a  registrant  to  set  up  a 
delayed  shelf  registration  statement.  We 
recognize,  however,  that  some  issuers 
are  accustomed  to  doing  shelf 
takedowns  and  do  so  on  a  frequent 
basis.  As  proposed,  a  registrant  wishing 
to  file  some  preliminary  information 
could  still  do  so  on  Form  B  and  either 
become  effective  then  and  file  the 
remaining  disclosure  concerning  the 
offering  in  a  post-effective  amendment 
or  delay  effectiveness  of  the  Form  B 
until  the  rest  of  the  information  is 
available.  The  issuer  could  designate 
when  those  post-effective  amendments 
become  effective.  The  current  delayed 
shelf  does  not  require  directors  and 
officers  to  sign  the  Rule  424(b) 
supplements  filed  for  each  takedown. ''^ 
Under  the  proposal,  registrants  may  use 
a  power  of  attorney  to  avoid  the 
inconvenience  of  obtaining  multiple 
signatures  upon  the  filing  of  a  pre- 
effective  or  post-effective  amendment. 
We  also  would  provide  in  delayed  shelf 
offerings  that  when  the  persons  signing 
a  Form  B  do  not  appoint  a  person  to 


'2  See  Section  XVII  of  this  release  for  a 
solicitation  of  comment  regarding  the  effect  this 
proposal  would  have  on  the  secondary  market. 

"  Under  the  current  system,  auditors  do  not 
provide  consents  for  prospectus  supplements.  They 
consent  to  inclusion  of  the  financial  statements  in 
the  registration  statement  and  also  consent  at  the 
time  of  filing  most  post -effective  amendments. 
Subsequently  filed  Forms  10-K  that  are 
incorporated  by  reference  include  the  auditor's 
consent  to  inclusion  of  the  financial  statements  to 
update  the  shelf.  Under  the  proposed  system,  post- 
effective  amendments  will  be  more  common 
because  transactional  information  will  be  filed  in 
that  manner. 

The  consents  of  auditors  are  not  required  today 
with  respect  to  the  filing  of  prospectus  supplements 
and  certain  post-effective  amendments  to  shelf 
registration  statements.  The  Commission  similarly 
would  not  require  an  auditor's  consent  for  post- 
effective  amendments  that  amount  to  prospectus 
supplements  and  have  no  bearing  on  the  financial 
statements. 


'^SeeSignatiun 
revisions  to  Secu: 
230.471.  See  also 
discussion  of  the 
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sign  via  a  power  of  attorney,  a  signature 
on  a  post-effective  amendment  by  an 
authorized  representative  of  the 
registrant  shall  be  deemed  to  constitute 
signature  by  the  persons  signing  the 
original  filing  unless  othervifise 
specified  in  the  amendment.'''' 

Delayed  shelf  offerings  on  Form  B 
would,  however,  improve  upon  the 
Form  S-3/F-3  shelf  registration  system 
in  two  ways  that  would  enhance 
investor  protection.  First,  we  would 
provide  clearly  in  Form  B  that  any 
transactional  disclosure  used  in 
connection  with  a  Form  B  offering  is 
within  the  effective  registration 
statement.  With  Form  B,  transactional 
information  disclosed  to  investors 
before  the  end  of  the  offering  period 
would  have  to  be  filed  either  as  part  of 
the  effective  registration  statement  or  on 
a  post-effective  amendment  that 
becomes  effective  whenever  the  issuer 
wishes  before  the  time  of  sales.  That 
information  would  be  within  the  scope 
of  Section  1 1  under  the  Securities  Act. 
That  transactional  disclosure  would 
include  information  filed  under  Rule 
424  as  prospectus  supplements  to  shelf 
registration  statements  today.  We  also 
would  provide  clearly  in  Form  B  that 
historical  and  forward-incorporated 
Exchange  Act  reports  would  be  part  of 
the  effective  registration  statement.  That 
information  also  would  be  within  the 
scope  of  Section  11.  We  recognize  that 
certain  commentators  have  questioned 
whether  Section  11  applies  to  Rule  424 
information  ^^  and  forward-incorporated 
Exchange  Act  reports.'*  While  we 
believe  that  under  existing  law  such 
Section  11  liability  applies,  and  do  not 
accept  the  views  of  those  commentators 
on  these  issues,  we  recognize  that  an 
explicit  statement  in  the  proposed  Form 
would  serve  to  eliminate  any 
uncertainty  practitioners  may  believe 
exists. 

The  other  change  to  the  way  delayed 
shelf  would  operate  relates  to  the  time 
of  fifing  with  the  Commission 
information  about  the  offering  off  the 
shelf.  Today,  that  information  may  be 
filed  pursuant  to  Rule  424  up  to  two 


'*See  Signatures  section  of  Form  B  and  proposed 
revisions  to  Securities  Act  Rule  471. 17  CFR 
230.471.  See  also  Section  XI.C.  of  this  release,  the 
discussion  of  the  proposal  to  require  management 
to  certify  that  to  management's  knowledge,  the 
filings  they  sign  contain  no  material  misstatement 
or  amission. 

"For  example,  the  Advisory  Committee 
expressed  the  belief  that  Section  11  may  not  apply 
and  recommended  that  the  Commission  address 
this  potential  lapse  in  application  of  Securities  Act 
protections.  See  Advisory  Committee  Report  at  p. 
28. 

'*See,  e.g.,  Johnson  and  McLaughlin.  Corporate 
Finance  and  the  Federal  Securities  Laws  2d  ed. 
508-09  (1997).  But  see  proposed  revisions  to  Item 
512  of  Regulation  S-K,  17  CFR  229.512. 


business  days  after  the  earlier  of  pricing 
of  the  securities  or  first  use  of  the 
prospectus  supplement.  Under  the 
proposed  registration  system,  we  would 
require  that  Form  B  issuers  file  this 
information  as  part  of  the  effective 
registration  statement  by  the  time  of 
sale.'''  We  believe  that  both  investors 
and  the  market  are  better  served  by 
having  this  disclosure  filed  promptly. 
Moreover,  because  the  transactional 
information  that  may  be  filed  as  part  of 
the  Form  B  registration  statement 
includes  only  information  about  which 
investors  have  been  informed  before 
committing  to  purchase  the  securities, 
there  is  less  reason  to  contemplate  a 
filing  after  the  sale  takes  place.  In 
addition,  the  Commission  is  aware  that 
some  investors  trading  in  shelf 
registrants'  securities  after  a  takedovwi 
and  before  the  fiUng  have  been  troubled 
by  the  absence  of  disclosure  during  that 
period.  We  have  concerns  that  some 
investors  are  aware  of  the  shelf 
takedowns  while  others  become  aware 
days  later  when  notice  is  filed  with  the 
Commission.  Although  a  two-business- 
day  wait  may  not  have  been  considered 
a  material  delay  at  the  outset  of  modem 
shelf  registration,  it  appears  to  be  one  in 
today's  market  framework.  Eliminating 
this  delay  would  support  our  goal  of 
reducing  the  risks  of  selective 
disclosure. 

We  solicit  comment  on  whether  there 
is  a  continued  need  for  a  delayed  shelf 
concept  under  Form  B.  Do  registrants 
see  advantages  to  delayed  registration 
on  Form  B  over  and  above  what  would 
be  allowed  on  Form  B  without  that 
concept?  Does  the  delayed  shelf  concept 
needlessly  complicate  the  system?  Is 
there  a  reason  to  retain  the  two-year 
limitation  on  the  amount  registered? 
Would  concerns  about  market  overhang 
keep  issuers  from  taking  advantage  of 
any  extension?  Should  we  limit  the 
extension  to  3  or  4  years?  Would  issuers 
benefit  more  if  we  remove  completely 
any  restrictions  on  the  amount  of 
securities  that  issuers  could  register  for 
a  delayed  shelf?  What  if  we  extended 
the  possible  life  of  a  shelf  registration 
statement  to  6,  7  or  10  years?  Would 
issuers  register  securities  to  be  offered 
over  those  periods  of  time? 

2.  Offerings  Eligible  for  Registration  on 
FormB 

An  issuer  may  register  on  Form  B 
only  offerings  that  fit  in  one  of  the 
following  categories. 


a.  Offerings  by  Larger  Seasoned  Issuers 

Given  the  envisioned  disclosure  and 
delivery  aspects  of  Form  B,  we  believe 
that  only  those  issuers  with  a 
demonstrated  market  following.should 
be  eligible  to  use  Form  B  to  register 
primary  and  secondary  offerings  of  any 
type  to  the  general  public.  The  current 
threshold  for  short-form  registration 
(Forms  S-3  and  F-3)  is  a  public  float  of 
$75  million.  Based  on  our  research,  we 
believe  that  the  most  accurate 
measurement  to  attain  the  goal  of 
choosing  issuers  for  which  there  is  an 
efficient  market  is  a  combination  of 
public  float  of  the  issuer's  common 
equity  securities  '*  and  average  daily 
trading  volume  ("ADTV")  of  the  issuer's 
equity  securities.''  We  propose  that  an 
issuer  able  to  use  Form  B  should  either 
have: 

•  A  public  float  of  $75  million  or 
more  and  an  ADTV  of  $1  million  or 
more;  ^  or 

•  A  public  float  of  $250  miUion  or 
more.*' 

Thus,  if  an  issuer  has  a  public  float  of 
less  than  $250  million  then  it  must  have 
an  ADTV  of  at  least  $1  miUion  in 
addition  to  a  public  float  of  $75  million. 

In  determining  these  thresholds,  we 
considered,  among  other  things,  the 
level  of  analysts  coverage  that  would 
result  at  different  public  float  and  ADTV 
thresholds.  Our  research  indicates  that 
companies  that  meet  the  proposed 
combined  public  float/ ADTV  test  would 
have  an  average  of  14  analysts  following 
them. 


'"See  proposed  revisions  to  Rule  424(b)(2),  1.' 
CFR  230.424(b)(2). 


^'Public  float  is  the  aggregate  market  value  of  the 
issuer^  outstanding  voting  and  non-voting  common 
equity  held  by  non-affiliates  of  the  issuer.  17  CFR 
228.10(a)(1).  We  used  market  capitalization 
information  as  a  proxy  for  public  float  figures. 
Public  float  information  is  less  readily  available  and 
wouldrequire  a  determination  of  the  equity 
interests  of  affiliates  of  a  company  in  order  to  derive 
it  from  market  capitalization  data. 

"Our  research  showed  that  a  public  company's 
market  capitalization,  public  float  and  ADTV  are 
closely  and  positively  associated  with  the  number 
of  analysts  that  follow  firms.  Combination  tests  of 
ADTV  and  either  market  capitalization  or  public 
float  are  more  closely  associated  with  the  speed  of 
price  discovery  than  any  of  those  tests  alone.  The 
proposed  tests  would  preclude  lesser  followed 
companies  from  Form  B  registration  eligibility.  We 
use  a  similar  combination  in  Regulation  M.  See 
Exchange  Act  Rules  100-105,  17  CFR  242.100- 
242.105. 

""Our  research  indicates  that,  just  taking  into 
account  ADTV  levels,  4%  of  the  companies  with  an 
ADTV  of  $1  million  or  more  would  have  fewer  than 
3  analysts  covering  them.  Our  research  also 
indicates  that,  just  taking  into  account  market 
capitalization,  14%  of  the  companies  with  market 
capitalizations  of  $75  million  or  more  vuould  have 
fewer  than  3  analysts  covering  them. 

•'Our  research  indicates  that  5%  of  the 
companies  that  have  market  capitalizations  of  S2S0 
million  or  more  have  fewer  than  3  analysts  covering 
them.  On  average,  companies  of  this  size  have  15 
analysts  covering  them. 
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We  looked  at  analyst  coverage  not 
because  we  believe  that  analysts  create 
market  following  or  because  we  believe 
that  analysts  statements  are  wholly 
accurate  and  unbiased  or  because  we 
believe  that  all  investors  would  have 
access  to  or  rely  upon  analysts  reports. 
Instead,  we  looked  to  analyst  coverage 
because  we  believe  that  the  number  of 
analysts  that  cover  companies  that  fit  a 
certain  profile  is  indicative  of  the  level 
of  investor  interest  in  companies  within 
the  profile.  Like  news  organizations, 
analysts  tend  to  cover  companies  that 
are  of  interest  to  their  customers.*^ 

For  purposes  of  Form  B,  issuers 
would  be  required  to  measure  their 
ADTV  during  the  three  full  calendar 
months  (or  any  90  consecutive  calendar 
days  ending  within  10  calendar  days) 
immediately  preceding  the  filing  of  the 
registration  statement.  They  would 
measure  their  public  float  as  of  the  end 
of  their  last  fiscal  quarter.  While  the 
alternative  stand-alone  public  float  test 
of  $250  million  may  be  used  by  both 
domestic  and  foreign  issuers  to  qualify 
for  Form  B  eligibility,  we  propose  it 
primarily  for  the  benefit  of  large  foreign 
issuers  whose  shares  trade  principally 
on  foreign  markets.*^  In  comparison  to 
current  Form  S-3  and  F-3  public  float 
levels,  1,175  fewer  companies  would  be 
eligible  to  register  on  Form  B  due  to 
size.*^  Those  companies,  and  even 


»^Both  issuers  and  investors  suggest  that  multiple 
analysts  are  necessary  to  provide  the  public  with 
broad,  relatively  unbiased  information  about  a 
company.  We  obtained  information  concerning 
analyst  coverage  from  Nelson  Publications, 
publisher  of  Nelson's  Directory  of  Investment 
Research  (1996).  The  research  that  we  conducted 
considered  the  number  of  analyst  firms  that  follow 
a  company  rather  than  the  number  of  individual 
analysts.  In  proposing  thresholds,  we  have 
considered  that  not  all  analysts  contained  in  that 
listing  would  be  actively  following  the  issuer  at  all 
times.  Thus,  we  have  chosen  thresholds  that 
provide  a  significant  number  of  analysts  following 
the  issuer.  Where  an  issuer  has  significant  analyst 
following  and  the  market  operates  efficiently  with 
respect  to  price  discovery,  we  believe  it  is  fair  to 
assume  some  level  of  investor  awareness  of 
company  information.  It  is  also  fair  to  assume  that 
investors  would  have  access  to  multiple  sources  of 
information  about  a  company,  making  short-form 
registration  and  elimination  of  communications 
restrictions  appropriate. 

"  ADTV  is  measured  for  purposes  of  Form  B  on 
U.S.  trading  markets  only.  We  believe  that  provides 
a  belter  measure  of  U.S.  market  following  than 
world-wide  ADTV  for  these  purposes.  To  avoid 
creating  a  test  that  would  disproportionately 
exclude  well  followed  foreign  issuers  with  little  or 
no  U.S.  trading  market,  we  provide  the  alternative 
$250  million  float  test  without  an  ADTV 
component. 

"Of  these  companies,  only  13  have  taken 
advantage  of  unallocated  shelf  registration.  This 
eligibility  criteria  includes  801  more  issuers  than 
were  eligible  to  register  securities  on  Form  S-3 
when  the  Commission  lowered  the  public  float 
requirements  from  $150  million  to  $75  million  in 
1992.  See  Securities  Act  Release  No.  6943  (July  16. 
1992)  (57  FR  32461). 


smaller  ones,  would,  however,  be 
eligible  to  register  on  Form  B  under 
other  criteria  discussed  below,  such  as 
when  offering  only  to  QIBs  or  offering 
investment  grade  securities. 

In  addition  to  the  public  float/ ADTV 
criteria.  Form  B  would  be  available  only 
to  issuers  that  have  a  history  of 
reporting  under  the  Exchange  Act.  The 
reporting  history  would  ensure  that 
issuers  have  been  reporting  long  enough 
so  that  adequate  information  about  them 
is  publicly  available.  It  also  gives  issuers 
enough  time  to  adjust  to  the  disclosure 
requirements  applicable  to  reporting 
companies.  We  propose  a  one-year 
reporting  history  requirement  coupled 
with  the  requirement  that  the  issuer 
have  filed  at  least  one  annual  report. 
Because  annual  reports  are  due  months 
after  the  end  of  a  fiscal  year,  simply 
requiring  that  Form  B  issuers  have  a 
one-year  reporting  history  would  not 
necessarily  ensure  that  all  issuers  using 
the  Form  had  prepared  and  filed  at  least 
one  annual  report.**  We  believe  the 
annual  report  requirement  would 
provide  benefits  to  investors,  due  to  the 
fact  that  they  would  have  more 
Exchange  Act  information  to  use  in 
evaluating  the  issuer  and  also  because 
the  issuer  would  have  more  reporting 
experience.  In  addition,  an  issuer  would 
not  qualify  to  use  Form  B  unless  it  had 
filed  all  Exchange  Act  reports  due  and 
had  filed  all  of  its  reports  on  a  timely 
basis  in  the  12  months  immediately 
before  the  filing.** 

We  request  your  comment  on  this 
proposal.  Should  the  $75  million 
threshold  used  in  conjunction  with  the 
ADTV  threshold  be  higher  [e.g.,  $100 
million.  $150  million.  $200  million  or 
$250  million)?  »''  Should  the  ADTV  test 
used  with  the  public  float  test  be  higher 
(e.g.,  $1.5  million  or  $2  million)?  »» 
Should  the  ADTV  test  be  lower  [e.g.. 


"  Form  S-3  currently  requires  simply  a  one-year 
reporting  history.  Form  F-3  requires  a  one-year 
reporting  history  and  also  imposes  a  requirement 
that  the  registrant  previously  filed  an  annual  report 
on  Form  20-F. 

** Issuers  also  would  be  required  to  be  in 
compliance  with  our  EDGAR  rules.  These 
timeliness  and  EDGAR  requirements  currently 
apply  to  offerings  registered  on  short-form 
registration  statements  on  Forms  S-3  and  F-3. 

*' At  the  $100  million  market  capitalization  level, 
our  research  indicates  that  5%  of  the  companies 
have  fewer  than  3  analysts  covering  them.  At  $150 
million.  5%  have  fewer  than  3  analysts:  at  $200 
million,  5%  have  fewer  than  3  analysts;  and  at  $250 
million.  5%  have  fewer  than  3.  At  the  $100  million 
threshold,  an  average  of  14  analysts  follow  the 
company.  At  $150  million,  the  average  increases  to 
15.  at  $200  million  the  average  increases  is  15.  and 
at  $250  million  the  average  is  16. 

**Our  research  indicates  that  companies  with  an 
ADTV  between  $1  million  and  $2.5  million  have  an 
average  of  8  analysts  following  them. 


$750,000)?  89  Should  we  raise  the 
proposed  stand-alone  public  float  test  of 
$250  million  [e.g..  to  $300  million.  $350 
miUion,  $400  million  or  $450  million)? 
Should  we  lower  the  stand-alone  public 
float  test  (e.g.,  to  $200  million)? ^o 
Should  we  raise  the  one-year  and  one 
annual  report  reporting  requirement  to 
two  years?  9'  Is  there  any  reason  why  the 
ADTV/public  float  test  thresholds 
should  be  consistent  with  the  thresholds 
used  for  the  actively-traded  security 
exception  in  Rule  101(c)(1)  of 
Regulation  M?  Instead  of  worldwide 
volume,  which  is  used  in  Regulation  M, 
would  U.S.  market  volume,  as  proposed, 
be  a  better  indicator  of  market  following 
by  U.S.  investors?  Unlike  Regulation  M 
and  the  proposals,  should  ADTV  be 
calculated  solely  on  the  basis  of  trading 
conducted  on  the  NYSE,  AMEX  or 
Nasdaq-NMS  so  as  to  exclude  microcap 
companies?  9^ 

b.  Offerings  to  QIBs 

As  the  Commission  determined  in 
adopting  Rule  144 A,  larger  institutional 
investors,  or  QIBs  as  denominated  in  the 
rule,  are  presumed  to  be  sophisticated 
securities  investors."  Their  investing 
experience  cuid  size  purportedly  puts 
them  in  a  position  to  insist  upon  as 
much  information  as  would  be  provided 
by  registration.''*  Also,  their  size,  which 
may  be  viewed  as  signifying  buying  and 
bargaining  power,  should  allow  them  to 
demand  from  issuers  protective 
covenants  and  restrictions.  In  other 
words,  their  sophistication  enables  them 
to  fend  for  themselves."  Rule  144 A 
applies  both  with  respect  to  securities  of 


"Our  research  shows  that  33%  of  companies 
with  an  ADTV  of  less  than  $1  million  have  no 
analyst  following. 

"' Companies  with  a  market  capitalization  of  at 
least  $200  million  have  an  average  of  14.5  analysts 
following  them. 

"  We  studied  the  impact  of  extending  the 
reporting  history  by  additional  years  and  found  no 
resulting  statistically  significant  improvement  in 
price  discovery  or  analyst  following. 

"^See  Section  V.A.2.g.  of  this  release  for  a 
discussion  relating  to  microcap  companies. 

"Securities  Act  Release  No.  6862  (Apr.  23.  1990). 
Rule  144A  provides  a  safe  harbor  from  the 
registration  requirements  of  the  Securities  Act  for 
resales  of  restricted  securities  to  QIBs  as  defined  in 
Securities  Act  Rule  144A(a)(l).  17  CFR 
230.144A(a)(l). 

"In  many  instances,  issuers  prepare  materials 
that  are  almost  identical  in  presentation  and 
substance  to  registration  statements.  See,  e.g., 
McGeehan,  .Money  Raised  in  Private  Placement  of 
Issues  Doubles  as  Companies  Take  Advantage  of 
SECsPule  144/»'Wall  St.  J..  Jan.  2.  1998,  at  38. 
col.  1. 

"See  Securities  Act  Release  No.  6808  (Oct.  25, 
1988)  [53  FR  50038)  Section  IV.A.l.  (institutional 
investors  possess  sufficient  knowledge  and 
exp>erience  in  financial  and  business  matters,  and 
so  are  capable  of  evaluating  the  risks  of  an 
investment  and  are  less  in  need  of  the  protections 
of  registration);  see  also  Securities  Act  Release  No. 
6839  (July  11.  1989)  (54  FR  30076).  Section  II.B. 
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reporting  companies  and  non-reporting 
companies.'* 

If  QIBs  can  fend  for  themselves  in 
unregistered  transactions  involving 
securities  of  both  reporting  and  non- 
reporting  companies,  they  certainly 
should  be  able  to  fend  for  themselves  at 
least  as  easily  in  connection  with  an 
offering  by  a  public  company  registered 
on  Form  B.  Moreover,  when  QIBs  fend 
for  themselves  in  Form  B  offerings,  they 
will  share  the  benefit  of  the  disclosure 
they  acquire  with  the  rest  of  the 
investing  public  through  the  filing  of 
that  disclosure.  To  encourage 
registration  of  offerings  that  otherwise 
would  be  made  in  reliance  on  Rule 
144A,  we  propose  to  extend  Form  B  for 
registration  of  offerings  made  solely  to 
QIBs,  as  defined  in  Rule  144A,  where 
the  QIBs  are  purchasing  for  their  own 
accounts  or  for  the  accounts  of  other 
QIBs.97  Those  offerings  could  be  made 
where  the  issuer  has  been  a  reporting 
company  for  at  least  one  year,  has  filed 
at  least  one  annual  report  under  Section 
13(a)  of  the  Exchange  Act  and  is  current 
and  timely  in  fulfilling  its  reporting 
requirements. 

i,  Advantages  of  Registered  Offerings 

Domestic  issuers  and  foreign  issuers 
that  are  already  reporting  would  have 
the  same  key  advantage  under  Form  B 
registration  that  they  find  today  in 
making  Rule  144A  offerings:  they  would 
find  it  just  as  easy  to  time  their  offerings 
because  the  issuer  would  control  when 
its  registration  statement  becomes 
effective  and  it  need  only  file  before  the 
first  sale.  We  believe  issuers  and 
investors  would  realize  two  significant 
benefits  from  registration  of  securities 
that  otherwise  would  be  sold  only  in 
reliance  on  Rule  144A: 

1.  Unlike  Rule  144A,  securities 
fungible  with  those  that  are  listed  on 
exchanges  or  quoted  on  NASDAQ  could 
be  offered  and  sold  under  Form  B 
registration. 

2.  Unlike  Rule  144A  securities,  the 
securities  generally  would  be  freely 


•*  When  the  issuer  of  the  securities  to  be  resold 
under  Rule  144A  is  neither  a  reporting  company 
nor  exempt  from  reporting  under  Exchange  Act 
Rule  12g3-2(b).  availability  of  the  Rule  is 
conditioned  on  the  right  of  the  current  or 
prospective  holder  of  the  issuer's  securities  to 
obtain  specific  information  from  the  issuer.  See 
Rule  144A(d)(4),  17  CFR  230.144A(d)(4). 

*'  An  issuer  that  wishes  to  register  an  offering  on 
Form  B  made  solely  to  QIBs  may  offer  or  sell  only 
to  persons  it  reasonably  believes  are  QIBs.  The 
Division  of  Corporation  Finance  has  interpreted  the 
Tiling  of  a  registration  statement  as  a  general 
solicitation.  The  filing  of  a  Form  B  registration 
statement  could,  in  and  of  itself,  be  viewed  as  a 
general  solicitation  and  therefore  as  making  offers 
to  non-QIBs.  Therefore,  under  the  proposals,  the 
Division  would  reconsider  the  issue  regarding  filing 
as  a  general  solicitation  for  the  purposes  of  QIB- 
only  Form  B  offerings. 


resalable  because  they  would  be  covered 
by  a  registration  statement.  Because  the 
securities  would  not  be  restricted,  some 
QIBs  that  otherwise  would  be  subject  to 
limitations  on  the  amount  of  restricted 
securities  they  may  hold  would  be 
permitted  to  purchase  these  registered 
securities  freely.'* 

ii.  Limitations  on  QIB  Purchases 

Because  the  securities  registered  on 
Form  B  would  not  be  restricted 
securities,  there  is  some  chance  that 
investors  and  issuers  would  arrange  to 
use  the  Form  where  the  offering  is  not 
truly  a  QIB-only  offering  but  instead  is 
a  distribution  to  the  public  using  a  QIB 
as  a  conduit.''  We  therefore  would 
provide  that  certain  QIBs  would  be 
ineligible  to  purchase  under  a  Form  B 
QIB-only  offering.  Dealers  and 
investment  advisers  would  be  excluded 
from  those  offerings.  Those  purchasers 
do  not  generally  purchase  securities  for 
their  owti  investment.  Dealers  are  in  the 
business  of  selling  securities.  Moreover, 
the  size  threshold  in  Rule  144 A  for 
dealers  is  significantly  lower  than  the 
thresholds  for  other  QIBs.  Given  those 
factors,  we  believe  the  risk  of  indirect 
distribution  by  QIBs  in  those  categories 
is  sufficient  to  warrant  precluding  their 
participation.  Should  other  QIB  groups 
be  excluded?  If  so,  which  ones? 

Furthermore,  issuers  and  QIBs  that 
attempt  to  effect  an  indirect  public 
distribution  of  securities  through  a  QIB- 
only  offering  on  Form  B  would  violate 
Section  5  absent  an  applicable 
exemption.  The  transaction  that  the 
issuer  would  register  under  this 
provision  of  Form  B  would  be  its  sale 
of  securities  to  QIBs,  not  a  sale  to  the 
public.  If  the  securities  do  not  come  to 
rest  with  the  QIBs  and  the  QIBs  are 
mere  conduits  for  sales  to  the  public, 
the  offering  would  be  ineligible  for 
registration  on  Form  B.'°°  If  a  QIB 


'•The  fact  that  Rule  144A,  17  CFR  230.144A. 
offerings  are  frequently  conditioned  on  the  issuer's 
promise  to  register  the  offering  with  the 
Commission  within  three  to  six  months  evidences 
the  attraction  of  holding  registered  securities  even 
for  QIBs. 

"This  kind  of  indirect  distribution  would 
deprive  the  ultimate  public  purchasers  of  the 
liability  protections  of  Securities  Act  registration. 

100  Securities  Act  Rule  401(g).  17  CFR  230.401(g). 
states  that  any  registration  statement  or  amendment 
is  deemed  to  be  filed  on  the  proper  form  unless  the 
Commission  objects  to  the  form  before  the  effective 
date.  The  rule  thus  requires  the  Commission  and 
the  registrant  to  resolve  disputes  about  form 
eligibility  before  effectiveness.  We  recently  have 
proposed  to  amend  Rule  401(g)  to  exclude  from  its 
scope  all  registration  statements  and  post-effective 
amendments  that  become  effective  automatically 
upon  filing.  See  Securities  Act  Release  No.  7506 
(Feb.  17,  1998)  (63  FR  9648).  In  this  release  we 
propose  to  expand  that  exclusion  to  cover  all 
registration  statements  in  which  the  registrant  could 
designate  the  effective  date.  See  proposed  revisions 


purchases  and  effects  a  distribution,  it 
will  be  acting  as  an  underwriter  as 
defined  in  Section  2(a)(ll)  of  the 
Securities  Act.  Its  transaction  would  not 
be  registered  and  likely  would  not  be 
exempt  and  therefore  would  be  illegal. 

iii.  QIB  Definition 

The  current  general  QIB  test,  which 
was  established  with  the  adoption  of 
Rule  144A,  is  whether  the  institution, 
acting  for  its  own  account  or  for  that  of 
other  QIBs,  in  the  aggregate  owns  and 
invests  on  a  discretionary  basis  at  least 
$100  million  of  securities  of  non- 
affiUates.'O'  The  QIB  threshold  differs 
for  dealers  and  banks,  savings 
associations  and  equivalent  institutions. 
We  solicit  comment  on  whether  the 
thresholds  for  defining  "qualified 
institutional  buyer"  for  purposes  of 
Form  B  and  Rule  144A  should  be 
revised  upward  in  light  of  the  length  of 
time  since  Rule  144 A  was  adopted  and 
the  changes  that  have  occurred  in  the 
markets  since  then.'°2 

Taking  into  account  only  inflation 
since  1990,  use  of  the  $100  million 
threshold  today  would  have  been  the 
same  as  if  the  Commission  in  1990  had 
approved  a  144A  threshold  of  $81 
million  dollars. '°'  Taking  into  account 
only  market  changes  since  1990,  our  use 
of  the  $100  million  QIB  threshold  today 
is  equivalent  to  us  adopting  in  1990  a 
threshold  of  only  $29.2  million,  'o^  Thus, 
takifig  into  account  market  changes,  the 
$100  million  1990  threshold  would 
translate  to  approximately  $240  million 
today.  Even  with  some  adjustments, 
therefore,  we  believe  more  entities 
would  qualify  as  QIBs  today  than  could 
have  qualified  at  the  time  we  adopted 
Rulel44Ain  1990. 

We  solicit  comment  on  whether  one 
should  have  to  own  and  invest  on  a 
discretionary  basis  at  least  $125,  $150  or 
$200  million  in  securities  of  non- 
affiliated issuers  to  qualify  as  a  QIB.  We 
also  solicit  comment  on  whether  we 


to  Rule  401(g).  17  CFR  230.401(g).  This  change 
would  eliminate  the  presumption  existing  today 
that  an  effective  Securities  Act  registration 
statement  is  on  the  appropriate  form  and  therefore 
aid  the  Commission  staff  in  asserting  that  securities 
are  offered  and  sold  in  violation  of  Section  5  if 
anyone  attempts  to  use  QIBs  as  conduits  in 
connection  with  a  QIB-only  Form  B  offering. 

>°'  See  Securilies  Act  Rule  l44A(a)(l).  17  CFR 
230.144A(a)(l).  See  also  Securities  Act  Release  No. 
6862  (Apr.  23.  1990);  Securities  Act  Release  No. 
6806  (Oct.  25.  1988)  (53  FR  44016]. 

'02  In  1997,  companies  raised  approximately  $254 
billion  through  144A  offerings.  This  figure 
represents  a  94%  increase  from  1996  and  a  250% 
increase  from  1995.  McGeehan.  supra,  n.  94.  at  38, 
col.  1. 

'o'This  Hgure  is  based  on  changes  in  the 
consumer  price  index  between  January  1.  1990  and 
January  1.  1998. 

">*This  figure  is  based  on  increases  in  the  S&P 
500  between  January  1.  1990  and  January  1,  1998. 


67188 


Federal  Register/ Vol.  63,  No.  233 /Friday,  December  4,  1998 /Proposed  Rules 


should  increase  the  $10  million 
eligibility  requirement  for  dealers  acting 
for  their  own  accounts  or  for  the 
accounts  of  other  QIBs.  Should  it  be 
raised  to  $15,  $20  or  $25  million? 
Should  we  increase  the  net  worth  test 
for  banks,  savings  associations  and 
equivalent  institutions?  If  so,  should  it 
be  raised  from  $25  to  $30,  $35  or  $50 
million  in  order  for  them  to  qualify  as 
QIBs?  '05  Should  a  net  worth  test  be 
applied  to  those  institutions  at  all? 

Are  upward  revisions  necessary  to 
provide  continued  assurance  that  QIBs 
are  sophisticated  investors  with  some 
ability  to  require  appropriate  disclosure 
from  the  sellers?  If  so,  should  they  be 
based  on  inflation  only  or  should  we 
revise  them  in  accordance  with  market- 
related  measures? 

We  also  request  your  comment  on 
whether  we  should  expand  the 
eligibility  standards  for  Rule  144A  QIB 
status.  If  so,  what  categories  of  entities 
should  we  make  eligible  as  QIBs?  For 
example,  should  we  permit  certain  state 
pension  funds  to  qualify  as  QIBs  if  they 
meet  the  current  thresholds  in  Rule 
144  A? 

iv.  Other  Reporting  and  Non-Reporting 
Issuers 

In  light  of  the  sophistication  of  QIB 
purchasers,  we  solicit  comment  about 
whether  we  should  extend  Form  B  to 
issuers  subject  to  the  Exchange  Act 
reporting  requirements  that  do  not 
satisfy  a  one-year  and  one  annual  report 
reporting  history.  If  we  were  to  extend 
Form  B  in  that  way,  an  issuer  could 
choose  to  register  not  long  after 
registering  for  the  first  time  another 
offering  under  the  Securities  Act  or  a 
class  of  securities  under  the  Exchange 
Act:  Even  in  that  event,  however,  the 
issuer  would  have  filed  virtually  the 
same  company  information  in  its  prior 
registration  statement  that  it  otherwise 
would  file  in  its  periodic  reports.  That 
information,  like  periodic  reports,  could 
be  incorporated  into  its  Form  B 
registration  statement.  In  the  case  of 
offerings  made  only  to  QIBs,  is  a  year  of 
seasoning  as  a  reporting  company  going 
to  provide  significant  investor 
protections  that  the  QIBs  themselves 
could  not  attain?  Alternatively,  should 
we  increase  the  reporting  requirement  to 
two  years  for  offerings  to  QIBs  on  Form 
B  by  issuers  that  do  not  meet  the  public 
float/ ADTV  threshold? 

Non-reporting  foreign  issuers  that 
currently  make  Rule  144A  offerings 
would  not  be  eligible  for  Form  B  even 
for  QIB-only  offerings.  We  solicit 
comment  concerning  whether  the 


largest  non-reporting  foreign  issuers 
(e.g.,  those  with  a  public  float  over  $500 
or  $750  million)  should  be  permitted  to 
use  Form  B  to  register  offerings  to  QIBs 
of  investment  grade  securities.  These 
issuers  would  be  required  to  reconcile 
their  financial  statements  to  conform  to 
U.S.  GAAP.  This  alternative  would 
allow  large  foreign  issuers  to  enter  the 
U.S.  markets  in  a  registered  context 
rather  than  through  Rule  144A,  and 
would  give  the  initial  investors  freely 
tradeable  securities,  'o* 

By  registering,  those  companies 
would  become  reporting  issuers.  We 
would  require  reconciliation  of  their 
financial  statements  in  the  Form  B 
registration  statement.  Also,  because 
these  issuers  would  not  have  Exchange 
Act  reports  to  incorporate  by  reference, 
we  would  require  that  they  disclose  in 
the  Form  B  registration  statement  the 
company  information  set  forth  in 
Regulation  S-K.  Under  those 
circumstances,  would  allowing  foreign 
issuers  the  opportunity  to  register 
investment  grade  securities  on  an 
expedited  basis  encourage  them  to  enter 
the  U.S.  registration  and  reporting 
system?  Would  they  be  unlikely  to 
register  even  on  that  basis  due  to  the 
reporting  and  disclosure  requirements, 
or  for  other  reasons?  Should  we 
preclude  non-reporting  foreign  issuers 
from  registering  even  investment  grade 
QIB-only  offerings  on  Form  B  absent 
staff  review? 

c.  Offerings  to  Certain  Existing  Security 
Holders 

We  propose  to  extend  Form  B  to 
smaller  issuers  that  do  not  meet  the 
Form's  public  float  and  ADTV  threshold 
eligibility  requirements  for  registration 
of  offerings  to  certain  existing 
shareholders.  Under  the  proposed 
registration  system,  those  issuers,  which 
otherwise  would  be  required  to  use 
Form  A,  may  use  Form  B  to  register: 
rights  offerings;  offerings  of  securities 
pursuant  to  a  dividend  or  interest 
reinvestment  plan;  offerings  of  common 
stock  to  existing  common  stock  holders, 
such  as  under  a  direct  stock  purchase 
plan;  offerings  of  securities  upon 
exercise  of  either  outstanding 
transferable  options  or  outstanding 
transferable  warrants;  and  offerings  of 
securities  upon  conversion  of 
outstanding  convertible  securities. 


Current  short-form  registration 
statements,  Forms  S-3  and  F-3,  may  be 
used  in  some,  but  not  all,  of  these 
cases.  '0''  The  Commission  extended 
Forms  S-3  and  F-3  for  registration  of 
these  kinds  of  offerings  based  on  the 
premise  that,  despite  the  issuers' 
inability  to  meet  the  eligibility 
requirements  and  the  possibility  they 
may  not  be  well  known  or  widely 
followed  by  the  market,  these  offerings 
would  be  directed  to  specific  investors 
that  previously  invested  in  the  issuer's 
securities  and  could  therefore  be 
expected  to  follow  the  issuer  or  to 
receive  information  from  the  issuer. 
Similarly,  we  propose  to  allow  issuers 
that  do  not  meet  proposed  Form  B's 
public  float  and  ADTV  tests  to  register 
these  and  similar  offerings  on  Form  B  as 
long  as  they  meet  the  reporting 
requirements  of  the  proposed  Form  and 
the  transactional  requirements 
described  below. 

i.  Dividend  or  Interest  Reinvestment 
Plans 

As  early  as  1977,  we  began  relaxing 
registration  requirements  for  dividend 
or  interest  reinvestment  plans 
("DRIPs").'08  We  currently  allow  all 
issuers  to  use  short-form  registration  for 
securities  offered  pursuant  to  their 
DRIPs  even  if  they  do  not  meet  the 
Forms'  public  float  tests. 'o^  These 
registration  statements  become  effective 
automatically  upon  filing  vdthout  staff 
review."" 

Under  the  proposed  registration 
system,  we  seek  both  to  maintain  the 
relaxed  regulatory  approach  to 
registration  of  DRIP  offerings  and  to 
prevent  abuses  of  the  registration 
system's  investor  protections.'"  We 
therefore  would  extend  Form  B  for  DRIP 
offerings  of  seasoned  issuers  that  do  not 
otherwise  meet  the  Form's  eligibility 
requirements  if: 

1.  The  issuer  has  not  discontinued  or 
suspended  dividend  payments  on  the 
securities  held  by  DRIP  participants; 

2.  The  DRIP  securities  registered  on 
Form  B  are  offered  only  to  existing 
security  holders  that  have  held  the 
issuer's  securities  for  at  least  2  months; 


""See  Securities  Act  Rule  144A(a)(ii)  and  (a)(vi), 
17  CFR  230.144A(a)(ii)  and  (a)(vi). 


'°*Through  1992,  foreign  issuers  accounted  for 
about  30%  of  the  144A  market.  See.  e.g.,  Bostwick, 
The  SEC  Response  to  Internationalization  and 
Institutionalization:  Rule  144A  Merit  Regulation  of 
Investors,  27  Law  and  Policy  in  Int'l.  Bus.  423 
(Winter  1996);  Devere,  144A  Deal  Volume  Surges  in 
Dynamic  Second  Quarter,  62  Investment  Dealer's 
Digest  13  (July  22.  1996). 


'<"  See  Instruction  I.B.4.  to  Forms  S-3  and  F-3. 

'""See  Securities  Act  Release  No.  5923  (Apr.  11. 
1978)  (43  FR  16677). 

'»»  Most  DRIPs  are  registered  on  Form  S-3.  For 
purposes  of  tliis  discussion,  we  will  refer  to  Form 
S-3  rather  than  Forms  S-3  and  F-3. 

""Securities  Act  Release  No.  6964  (Oct.  22, 
1992). 

' ' '  Some  issuers  have  been  known  to  register 
DRIP  offerings  on  Form  S-3  as  a  pretext  for  making 
what  are  basically  primary  offerings  to  the  public. 
Some  issuers  otherwise  ineligible  to  use  Form  S- 
3  have  registered  DRIPs  on  the  Form  to  raise 
amounts  of  capital  that,  in  the  worst  cases,  exceed 
the  issuer's  public  float  at  the  commencement  of  the 
offering. 
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ivestment 


5  S-3  and  F-3. 
.  5923  (Apr.  11. 


3.  The  dollar  amount  of  the  DRIP 
securities  registered  on  Form  B 
represents  no  more  than  15%  of  the 
issuer's  public  float  when  aggregated 
with  the  dollar  amount  of  securities 
previously  registered  by  the  issuer  on 
Form  B  pursuant  to  any  offering 
directed  solely  to  common  security 
holders,  including  a  DRIP,  within  the  12 
months  before  the  start  of,  and  during, 
the  current  offering;  and 

4.  The  shareholder  purchases  in  any 
12-month  period  no  more  than  the 
smaller  of  100%  of  the  value  of  the 
issuer's  securities  owmed  by  the 
shareholder  at  the  start  of  the  12-month 
period,  or  5%  of  the  total  offering 
amount,  except  that  any  shareholder 
may  purchase  up  to  $10,000  of 
securities  in  any  12-month  period. 

We  would  preclude  issuers  from 
using  DRIPs  to  sell  securities  directly  to 
participants  at  a  time  when  the  issuer 
has  discontinued  or  suspended 
dividend  payments  on  the  DRIP 
securities.  A  purchase  is  not  merely  a 
dividend  reinvestment  when  the 
company  is  not  paying  dividends.  This 
is  consistent  with  the  Division's  current 
interpretation.  "2 

We  also  would  set  a  limit  on  the 
amount  of  DRIP  securities  an  issuer  may 
register  on  Form  B  equal  to  an  aggregate 
of  15%  of  the  issuer's  public  float 
within  the  12  months  before  the  start  of 
and  during  the  offering. "'  Under  this 
proposal,  issuers  could  make  several 
DRff  offerings  on  Form  B  over  the 
course  of  a  12-month  period  as  long  as 
the  total  amount  registered  within  that 
period  did  not  exceed  15%."''  While 
Form  B  would  cover  the  offering  of 
securities  by  a  smaller  issuer  to  its 
existing  shareholders,  if  such  an  issuer 
uses  its  shareholders  merely  as  conduits 
to  distribute  the  securities  to  the  public, 
the  offering  would  not  be  eligible  for 
Form  B.  If  a  shareholder  purchases  to 
effect  a  public  distribution,  it  would  be 
considered  an  underwriter  and  its  sale 
would  not  be  considered  registered.  To 
avoid  the  potential  use  of  Form  B  in 
these  conduit  situations,  we  propose  to 
restrict  the  amount  of  securities  that 


n  to  register 
etext  for  making 
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0  use  Form  S- 
Ti  to  raise 
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'"See  The  Division  of  Corporation  Finance 
Manual  of  Publicly  Available  Telephone 
Interpretations  (July  1997),  available  on  our  web 
site  (http://virww.sec.gov), 

'"Based  on  our  research  of  DRIP  offerings  made 
during  the  last  year,  the  15%  limit  should  not  affect 
the  amount  of  securities  that  the  vast  majority  of 
issuers  register  for  offerings  pursuant  to  DRIPs.  We 
specify  this  threshold  in  the  instructions  to 
proposed  Form  B. 

"'The  issuer  would  refer  to  its  most  recently 
filed  Form  10-K  to  determine  its  public  float  for 
calculating  how  much  it  may  register  on  Form  B. 
This  limitation  also  may  allow  issuers  to  avoid 
market  overhang  problems  that  may  be  associated 
with  registering  at  one  time  a  large  amount  of 
securities  to  be  offered  over  a  long  period. 


may  be  purchased  by  any  one 
shareholder  and  its  affiliates.  This 
provision,  in  addition  to  the  15% 
limitation,  would  protect  against  an 
unregistered  distribution  to  the  public. 

Our  proposal  would  limit  the  amount 
that  an  existing  shareholder  may 
purchase  in  any  12-month  period.  It 
could  purchase  the  smaller  of:  100%  of 
the  value  of  the  issuer's  securities  it 
owTis  at  the  start  of  the  12-month 
period;  or  5%  of  the  total  offering 
amount.  A  shareholder  would  have  to 
aggregate  its  securities  purchases  and 
ownership  with  those  of  its  affiliates. 
The  shareholder  also  would  have  to 
count  its  purchases  in  all  Form  B 
offerings  to  existing  security  holders 
within  the  12-month  period.  Any  one 
shareholder  and  its  affiliates  would  be 
able  to  purchase  at  least  $10,000  of  the 
issuer's  securities  in  any  12-month 
period  in  Form  B  offerings  to  existing 
security  holders,  despite  the  percentage 
tests.  For  example,  where  a  shareholder 
owned  $5,000  of  the  issuer's  securities 
at  the  start  of  a  12-month  period,  it 
would  be  able  to  purchase  $10,000  of 
securities  in  the  subsequent  12-month 
period  in  all  Form  B  registered  offerings 
to  existing  security  holders. 

Finally,  the  Commission  notes  that 
investor  eligibility  to  participate  in  a 
DRIP  is  often  based  on  owmership  of  a 
certain  amount  of  the  issuer's  securities. 
In  many  cases,  ownership  of  just  one 
share  or  even  a  partial  share  worth  as 
little  as  $25  qualifies  a  person  for 
participation  in  a  DRIP.  The 
Commission  is  concerned  that  where 
there  may  be  little  public  information 
about  an  issuer  and  the  investor  does 
not  have  a  significant  owmership 
interest  in  the  securities  of  an  issuer,  the 
investor  may  not  have  access  to 
adequate  issuer  information  or  have  the 
inclination  to  follow  the  issuer  and  its 
business.  "5  To  help  ensure  that 
investors  have  a  chance  to  learn  about 
the  issuer  before  deciding  whether  to 
participate  in  its  DRIP,  the  Commission 
proposes  to  provide  that  small  issuers 
may  not  use  Form  B  to  register  their 
DRIPs  unless  the  DRIP  is  limited  to 
investors  who  have  held  securities  of 
the  issuer  for  at  least  two  months. 

Should  the  proposed  15%  threshold 
be  lowered  to  5%  or  10%,  or  raised  to 
20%?  Would  the  shareholder  purchase 
limitations  adequately  protect  against 


I  "Securities  Act  Rule  405.  17  CFR  230.405, 
defines  the  term  dividend  or  interest  reinvestment 
plan  and  states  that  such  plans  may  allow 
participants  to  contribute  additional  cash  amounts 
for  the  purchase  of  securities  offered  under  the 
DRIP.  Accordingly,  once  an  issuer  registers  a  DRIP, 
it  may  offer  securities  to  participants  in  additioi.  to 
or  even  in  lieu  of  those  purchased  by  the 
reinvestment  of  dividends  or  interest. 


unregistered  distributions  to  the  public? 
Should  the  percentage  limitations  be 
lower  (e.g.,  75%  of  the  securities  ownned 
at  the  start  or  2%  of  the  total  offering) 
or  higher  (e.g.,  150%  of  the  securities 
owned  at  the  start  or  10%  of  the  total 
offering)?  Should  the  $10,000  minimum 
purchase  amount  during  any  12-month 
period  be  lower  (e.g.,  $5,000)  or  higher 
(e.g..  $20,000)?  Should  we  lengthen  the 
12-month  measurement  period  to  two 
years?  Should  the  two-month  ownership 
period  before  participation  be  longer 
(e.g.,  3,  4,  5  or  6  months)  or  should  it 
be  shorter  (e.g.,  one  month)  or 
eliminated  completely?  Finally,  would 
the  holding  period  requirement  make  it 
overly  burdensome  for  issuers  to 
determine  who  is  eligible  to  participate 
in  the  DRIP? 

ii.  Offerings  to  Existing  Common  Stock' 
Holders 

For  the  same  reasons  we  would 
permjt  small  issuers  to  register  on  Form 
B  securities  issued  pursuant  to  DRIPs, 
rights  offerings,  or  in  connection  with 
convertible  securities  and  exercise  of 
transferable  warrants,  we  would  permit 
smaller  issuers  to  use  Form  B  to  register 
offerings  of  common  stock  to  existing 
common  stock  holders,  without  regard 
to  whether  the  offering  was  pursuant  to 
an  ongoing  plan.  This  proposal 
represents  an  extension  of  our  current 
approach  to  offerings  to  existing 
security  holders  and  reflects,  in  part, 
our  recognition  that  more  and  more 
companies  offer  securities  to  existing 
security  holders  through  direct  stock 
purchase  plans  ("DSPPs"). 

To  register  on  Form  B,  these  offerings 
would  have  to  meet  the  following 
conditions: 

1.  The  securities  registered  on  Form  B 
are  offered  only  to  existing  common 
stock  holders  that  have  held  the  issuer's 
common  stock  for  at  least  two  months; 

2.  The  dollar  amount  of  the  securities 
registered  on  Form  B  represents  no  more 
than  15%  of  the  issuer's  public  float 
when  aggregated  with  the  dollar  amount 
of  securities  previously  registered  by  the 
issuer  on  Form  B  pursuant  to  any 
offering  directed  solely  to  common 
security  holders,  including  under 
DRIPs,  within  the  12  months  before  the 
start  of,  and  during,  the  current  offering; 
and 

3.  The  shareholder  purchases  in  any 
12-month  period  no  more  than  the 
smaller  of  100%  of  the  value  of  the 
issuer's  common  stock  owned  by  the 
shareholder  at  the  start  of  the  12-month 
period,  or  5%  of  the  total  offering 
amount,  except  that  any  shareholder 
may  purchase  up  to  $10,000  of  common 
stock  in  any  12-month  period. 
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We  propose  the  first  two  conditions 
for  the  same  reasons  we  propose  them 
in  connection  with  DRIPs.  Just  as  with 
DRIPs,  we  seek  to  prevent  small 
companies  otherwise  ineligible  to  use 
Form  B  from  being  overly-aggressive  in 
labeling  a  sale  to  the  public  as  a  sale  to 
existing  shareholders.  Therefore,  we 
impose  these  conditions.  The  first 
condition  requires  issuers  to  aggregate 
all  their  offerings  of  common  stock  to 
existing  security  holders,  including 
those  under  DRIPs,  to  determine  how 
much  common  stock  they  may  register 
on  the  Form  B  for  offerings  to  existing 
common  stock  holders.  We  believe  the 
condition  is  appropriate  because  it 
would  inhibit  smaller  issuers  from 
circumventing  the  15%  public  float 
mechanism  designed  to  prevent  smaller 
issuers  from  using  DRIPs  to  raise 
excessive  amounts  of  capital  through  a 
short-form  registration  statement  that 
they  would  otherwise  be  ineligible  to 
use.' "^  These  common  stock  offerings 
raise  concerns  similar  to  offerings  under 
DRIPs.  We  therefore  propose  to  add  the 
same  kind  of  common  stock  shareholder 
purchase  limitation  as  proposed  for 
DRIP  offerings  registered  on  Form  B. 

The  Commission  believes  this 
proposal  will  make  it  easier  for  smaller 
issuers  to  publicly  offer  securities  to  its 
existing  shareholders.  The  proposal  also 
may  benefit  investors  because  extending 
Form  B  for  offerings  pursuant  to  DSPPs 
may  encourage  issuers  to  register  them. 

VVe  solicit  your  comment  on  this 
proposal.  Should  we  narrow  or  expand 
the  offering  thresholds?  Would  the 
shareholder  purchase  limitations 
adequately  protect  against  unregistered 
distributions  to  the  public?  Should  the 
purchase  limitations  be  the  same  as 
used  in  DRIP  offerings  or  should  they  be 
lower  or  higher?  Is  two  months  a 
sufficient  amount  of  time  to  ensure  that 
investors  would  have  time  to  familiarize 
themselves  with  the  issuer?  Is  it  a 
sufficient  period  of  time  to  ensure  the 
offering  is  truly  one  to  existing 
shareholders  and  not  simply  an  offering 
to  the  public  at  large?  Should  we  have 
a  minimum  ownership  requirement  to 
ensure  that  investors  have  reason  to 
keep  informed  about  the  company?  If  so, 
how  much?  Would  a  $1,000,  $2,000, 
$5,000  or  $10,000  threshold  be 
appropriate?  Should  we  apply  a 
minimum  owmership  requirement  to 


DRIPs  as  well?  If  so,  should  the 
threshold  be  the  same  as  for  offerings  of 
common  stock  to  common  stock 
holders? 

We  are  proposing  to  make  Form  B 
available  for  offerings  to  existing 
common  stock  holders  of  smaller 
issuers,  in  part,  because  we  assume  that 
those  investors  are  following  those 
issuers.  Therefore,  those  investors 
would  not  need  delivery  of  company 
information.  Is  our  assumption  correct 
that  an  existing  common  stock  holder  is 
likely  to  follow  the  issuer?  Would  it  be 
more  appropriate  to  move  such  offerings 
to  Form  A  but  permit  small  issuers  to 
designate  the  effective  date  of  their 
Form  A  registration  statement?  What 
additional  costs,  if  any,  would  issuers 
incur  as  a  result  of  requiring  them  to  use 
Form  A  for  these  offerings,  with  the 
ability  to  designate  their  effective  dates, 
instead  of  Form  B? 

iii.  Convertible  Securities,  Transferable 
Warrants  and  Rights  Offerings 

In  1972,  we  adopted  amendments  to 
our  short-form  registration  statement  to 
provide  that  seasoned  issuers  could  use 
Form  B  to  register  securities  to  be 
offered  upon  the  conversion  of 
outstanding  convertible  securities  and 
upon  the  exercise  of  outstanding 
transferable  warrants."''  In  1978,  we 
adopted,  in  the  "nature  of  an 
experiment,"  short-form  registration  to 
register  rights  offerings  to  existing 
shareholders.  "8  We  determined  not  to 
require  that  issuers  of  rights  offerings,  or 
of  the  other  kinds  of  offerings  to  existing 
shareholders,  meet  the  newly  adopted 
eligibility  standards  applied  to  primary 
offerings  by  large,  seasoned 
companies."^  When  we  adopted  Form 
S-3,  we  explained  that  offerees  in 
offerings  to  existing  shareholders 
pursuant  to  rights  offerings,  exercises  of 
convertible  securities,  exercises  of 
transferable  warrants  and  dividend  or 
interest  reinvestment  plans  did  "not 
need  the  additional  assurances  of  wide 
information  dissemination  provided  by 
the  test  for  primary  offerings"  because 
they  already  owned  securities  of  the 
issuer  and  could  be  presumed  to  follow 
the  issuer  through  corporate 
communications  and  Exchange  Act 
reports. '^° 

We  believe  that  reasons  that  have 
historically  supported  a  streamlined  and 


relaxed  approach  to  offerings  by  smaller 
seasoned  issuers  to  existing 
shareholders  would  support  extending 
the  availability  of  proposed  Form  B  to 
smaller  reporting  issuers  that  make 
offerings  of  securities  pursuant  to:  rights 
offerings,'^'  conversion  of  outstanding 
convertible  securities  and  exercise  of 
transferrable  warrants.'-^  Those  issuers 
would  continue  to  realize  the  benefits  of 
short-form  registration  for  offerings  to 
existing  shareholders  that  had  already 
made  a  decision  to  invest  in  the  issuer. 
At  the  same  time,  the  reporting 
requirement  of  Form  B  would  ensure 
the  public  availability  of  at  least  12 
months  of  public  information  about  the 
issuer. 

We  seek  your  comment  on  this 
proposal.  Do  any  of  these  three  types  of 
offerings  present  risks  that  should  result 
in  exclusion  from  Form  B?  Is  there  any 
reason  to  preclude  such  issuers  from 
using  Form  B?  Should  we  restrict 
availability  of  Form  B  to  smaller  issuers 
that  have  sent  at  least  a  glossy  annual 
report  to  their  shareholders  '^-^  within 
the  twelve  months  before  making  their 
offering  to  existing  shareholders?  Is  that 
requirement  useful  in  light  of  the  fact 
that  the  warrants  or  convertible 
securities  are  transferable,  and  therefore 
the  shareholders  to  whom  the  issuer 


'  "Many  issuers  offer  securities  to  existing 
security  holders  through  DSPPs  to  qualify  those 
holders  to  participate  in  their  DRIPs.  Depending  on 
the  circumstances,  the  two  plans  could  work  in  the 
same  ways  and  provide  holders  with  the  same 
benefits.  Accordingly,  at  this  time,  we  believe  it  is 
appropriate  to  limit  the  amount  of  securities  a  small 
issuer  can  register  under  either  offering  when 
registering  them  on  Form  B — no  matter  how  the 
offering  is  charaaerized. 


'"See Securities  Act  Release  No.  5265  (June  27. 
1972)  (37  FR  15989). 

""Securities  Act  Release  No.  5879  (Nov.  2. 1977) 
(42  FR  58677). 

'"Securities  Act  Release  No.  5923  (Apr.  11. 
1978)  (43  FR  16672):  Securities  Act  Release  No. 
.5931  (May  15.  1978)  (43  FR  21661). 

'^"Securities  Act  Release  No.  6331  (Aug.  6.  1981) 
[46  FR  41902]. 


'"  In  situations  where  securities  underlying 
rights  may  be  acquired  by  new  investors  because, 
for  instance,  the  rights  are  transferable,  an  issuer 
may  not  use  short-form  registration  unless  it  meets 
the  eligibility  requirements  for  a  primary  offering 
on  the  form.  See,  e.g..  Securities  Act  Release  No. 
6943  (July  16.  1992).  Our  proposals  would  not  alter 
this  position.  Accordingly,  smaller  issuers  would  be 
ineligible  to  use  Form  B  to  register  securities 
underlying  rights  that  may  be  acquired  by  new 
investors.  VVe  also  would  preclude  smaller  issuers 
from  using  Form  B  to  register  securities  underlying 
rights  that  were  not  taken  up  by  existing 
shareholders  and  that  would  be  offered  on  a 
"standby"  basis  to  new  investors. 

"^Form  B  would  not  be  available  for  the  issuance 
of  securities  pursuant  to  a  conversion  of  a 
convertible  security  or  the  exercise  of  a  transferable 
warrant  if  the  issuance  of  such  securities  could 
occur  within  one  year  of  the  company's  issuance  of 
the  convertible  security  or  transferable  warrant.  If 
the  underlying  security  is  issuable  within  one  year 
of  the  company's  issuance  of  the  convertible 
security  or  transferable  warrant,  the  underlying 
security  would  be  part  of  the  offering  of  the 
convertible  security  or  transferable  warrant. 
Consequently,  the  underlying  securities  must  be 
registered  with  the  convertible  security  or 
transferable  warrant.  In  that  case,  unless  the  issuer 
is  eligible  to  use  Form  B  to  register  the  convertible 
security  or  transferable  warrant,  it  would  not  be 
eligible  to  register  the  underlying  security  on  Form 
B.  See  The  Division  of  Corporation  Finance  Manual 
of  Publicly  Available  Telephone  Interpretations, 
Section  A.9.  (July  1997). 

'2" Throughout  this  release,  all  references  to 
"annual  report"  or  "Exchange  Act  annual  report" 
refer  to  the  annual  report  filed  under  Section  13(a) 
of  the  Exchange  Act.  generally  on  a  Form  10-K  or 
20-F.  All  references  to  the  "glossy  annual  report  to 
security  holders"  or  "the  annual  report  to  security 
holders"  refer  to  the  annual  report  filed  under  Rule 
14a-3.  17  CFR  240.14a-3. 
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would  send  that  information  may  not  be 
the  same  persons  who  exercise  or 
convert?  Are  we  correct  in  continuing  to 
believe  that  existing  investors  would 
follow  the  issuer  and  keep  informed  of 
its  business?  Or,  to  ensure  investor 
follow-up,  should  we  limit  Form  B  for 
offerings  to  existing  security  holders 
that  hold  a  minimum  amount  or  value 
of  the  issuer's  securities  (e.g.,  $2,000)? 

Under  current  requirements,  an  issuer 
may  not  use  Form  S-3  to  register 
securities  pursuant  to  DRIPs,  upon 
exercise  of  outstanding  rights  or 
transferable  warrants,  or  upon 
conversion  of  outstanding  convertible 
securities  unless  it  has  sent  an  annual 
report  '^^  within  the  12  months 
preceding  the  filing  of  the  Form  S-3  to 
all  record  holders  of  those  outstanding 
or  DRIP  securities.'"  Foreign  private 
issuers  registering  such  offerings  on 
Form  F-3  are  not  subject  to  any  prior 
information  delivery  requirement. '2*  We 
have  not  included  a  prior  delivery 
requirement  in  the  proposed  system. 
These  issuers  would  be  ineligible  to  use 
Form  B  unless  they  had  already  filed 
with  the  Commission  at  least  one 
annual  report.'^'' 

We  solicit  comment  on  whether  to 
impose  any  information  delivery 
requirement  on  smaller  issuers  that 
would  use  Form  B  to  register  securities 
issuable  in  connection  with  these  kinds 
of  securities  offerings.  Is  it  fair  to 
assume  that  security  holders  would 
have  adequate  information  about  an 
issuer  they  already  invested  in  if  the 
issuer  were  not  required  to  deliver 
annual  report  information  to  security 
holders?  Should  we  require  them  to 
provide  existing  security  holders  with 
mOTe  information  than  would  be 
required  under  current  rules  (e.g.. 


"■Form  S-3  states  that  the  material  that  issuers 
must  deliver  to  existing  security  holders  must 
include  the  information  required  by  Rule  14a-3(b), 
17  CFR  240.14a-3(b).  The  information  required 
under  that  Rule  is  most  frequently  included  in 
companies'  glossy  annual  reports,  and  is  less 
detailed  than  the  information  required  in  an  annual 
report  filed  under  cover  of  Form  lO-K.  Form  S-3 
also  states  that  management-related  information 
need  only  be  delivered  to  existing  security  holders 
who  may  be  issued  common  stock  in  connection 
with  their  exercises  or  conversions  of  securities  or 
participation  in  a  DRIP. 

'M  See  General  Instruction  I.B.4.  of  Form  S-3. 

"•See  General  Instruction  l.B.4.  of  Form  F-3. 
Foreign  private  issuers,  however,  are  not  permitted 
to  us<  Form  F-3  for  these  kinds  of  offerings  if  any 
of  the  securities  are  to  be  offered  or  sold  in  a 
standby  or  similar  underwriting  arrangement. 

'"  Smaller  issuers  of  securities  under  these  kinds 
of  offerings,  whether  domestic  or  foreign,  would  not 
be  eligible  to  use  Form  B  unless  they:  were 
seasoned  (subject  for  at  least  12  months  to  the 
reporting  requirements  of  Section  12  or  15(d)):  were 
timely  in  meeting  their  reporting  obligations;  and 
had  filed  at  least  one  annual  report  under  the 
Exchange  Act.  See  General  Instruction  I.B.  of 
proposed  Form  B. 


information  in  an  annual  report  on 
Form  10-K  or  20-F)? 

In  connection  with  this  proposal,  are 
there  any  reasons  to  continue  to 
distinguish  domestic  issuers  from 
foreign  private  issuers?  Should  we 
require  foreign  private  issuers  making 
these  kinds  of  offerings  to  deliver 
information  to  their  existing  security 
holders?  If  so,  should  they  be  required 
to  deliver  the  same  kind  of  information 
required  by  Form  20-F,  or  should  we 
allow  them  to  deliver  the  level  of 
information  required  by  Rule  14a-3? 

iv.  Exercise  of  Outstanding  Transferable 
Options 

We  propose  to  allow  smaller  seasoned 
issuers  to  use  Form  B  to  register 
offerings  to  existing  security  holders  of 
securities  issuable  upon  exercise  of 
outstanding  transferable  options.  Issuer 
options  are  like  warrants  in  that  they 
entitle  the  holder  to  buy  or  sell 
securities  at  a  fixed  price,  during  a 
specified  period  in  the  future.  In 
deciding  whether  to  buy  the  option,  an 
investor  speculates  about  the  future 
value  of  the  security  underlying  the 
option.  An  option  holder  then  either 
trades  the  option  on  the  basis  of  the 
premium  price,  exercises  it  or  lets  it 
lapse. 

If  an  option  holder  has  already  made 
one  investment  decision  about  the 
underlying  securities  before  exercising 
the  option,  we  believe  it  is  fair  to 
presume  that  the  holder  has  access  to 
information  about  the  issuer.  (In  the 
case  of  employee  options,  the  employee 
may  have  simply  received  a  grant  of 
options.)  To  at  least  the  same  extent  as 
existing  shareholders,  we  believe  that 
such  investors  may  be  expected  to 
follow  the  issuer  closely  through 
corporate  communications  or  Exchange 
Act  reports.  Therefore,  we  propose  to 
extend  Form  B  to  smaller  seasoned 
issuers  for  registration  of  securities 
issuable  upon  exercise  of  options. 

As  in  the  case  of  conversions  of 
convertible  securities  and  exercises  of 
transferable  warrants,  if  the  underlying 
security  is  issuable  within  one  year  of 
the  company's  issuance  of  the  option, 
the  imderlying  security  would  be  part  of 
the  offering  of  the  option.  Consequently, 
the  underlying  securities  must  be 
registered  with  the  option.  In  that  case, 
imless  the  issuer  is  eligible  to  use  Form 
B  to  register  the  option,  it  would  not  be 
eligible  to  register  the  underlying 
security  on  Form  B.'^' 

We  seek  comment  on  this  proposal. 
Would  allowing  Form  B  registration  for 


option  exercises  by  smaller  companies 
otherwise  ineligible  for  Form  B  result  in 
indirect  distributions  of  common  stock 
to  the  public?  Does  their  ineligibility  to 
use  Form  B  for  this  purpose  if 
exercisable  vnthin  a  year  avoid  that 
possibility?  Should  we  preclude  Form  B 
registration  for  exercises  of  options  by 
dealers  to  avoid  the  possibility  of 
issuers  entering  into  options  with 
underwriters  as  a  means  to  effect  a 
delayed  distribution  by  issuers  that 
would  be  ineligible  for  delayed  shelf 
registration? 

For  domestic  issuers  that  would  use 
Form  B  for  offerings  to  existing 
shareholders,  should  we,  following 
Form  S-3's  current  requirements, 
extend  the  Form  only  if  within  the  12 
months  preceding  the  filing  on  Form  B 
the  issuer  sent  out  material  company 
and  financial  information  to  all  its 
existing  shareholders  to  whom  it  would 
extend  the  Form  B  offering?  '2'  If  so, 
would  investors  need  more  or  less 
information  than  what  Form  S-3 
currently  calls  for  in  order  to  make  an 
informed  investment  decision?  '^o 
Would  6  months  be  more  appropriate 
because  it  would  be  more  timely?  What 
information,  if  any,  should  foreign 
companies  using  the  Form  be  required 
to  haVe  provided?  Would  this 
registration  option  render  Form  S— 8 
unnecessary  for  exercises  of  employee 
stock  options?  Should  we  continue  to 
require  issuers  to  register  employee 
stock  option  exercises  on  Form  S-8  in 
light  of  the  fact  that  employees  may  not 
have  made  an  investment  decision 
when  acquiring  the  options? 

d.  Non-Convertible  Investment  Grade 
Securities 

* 

Today,  companies  that  do  not  meet 
the  public  float  requirement  of  Form  S- 
3  may  nevertheless  register  an  offering 
of  non-convertible  investment  grade 
securities  on  that  Form.  When  the 
Commission  adopted  Form  S-3  in  1982, 
we  indicated  that  Form  S-3  was 
appropriate  for  the  registration  of 
investment  grade  securities  because 
investors  purchase  those  securities  on 
the  basis  of  their  interest  rate  and  credit 
rating. '3'  The  Commission  continues  to 
believe  that  investors  rely  on  a 
security's  credit  rating,  although 
investors  may  well  seek  more  than  just 


'"See  The  Division  of  Corporation  Finance 
Manual  of  Publicly  Available  Telephone 
Interpretations,  Section  A.9.  Quly  1997). 


*>* Prior  delivery  of  specific  information  to 
existing  shareholders  is  not  currently  required  on 
Form  F-3. 

""See General  Instruction  I.B.4.  of  Form  S-3. 
citing  to  Rule  14a-3(b)  of  the  Exchange  Act,  17  CFR 
249.13a-3(b],  and  Items  401,  402  and  403  of 
Regulation  S-K.  17  CFR  229.401-229.403. 

■»  Securities  Act  Release  No.  63S3  (Mar.  3, 1982). 
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rating  information  in  order  to  evaluate 
the  investment. 

Given  the  historical  precedent  of 
using  investment  grade  rating  as  an 
eligibility  criterion  for  Form  S-3 
registration,  we  are  proposing  to  allow 
non-convertiblejnvestment  grade 
securities  offerings  to  be  registered  on 
Form  B  by  issuers  that  have  been 
reporting  under  the  Exchange  Act  for  at 
least  a  year,  have  filed  at  least  one 
annual  report  and  are  current  and 
timely  in  filing  those  reports.  We  solicit 
comment,  however,  regarding  whether 
we  should  continue  to  have  a 
registration  system  in  which  Form 
eligibility  turns  solely  on  a  credit  rating, 
particularly  in  the  case  of  Form  B.  A 
credit  rating  is  one  organization's 
judgment  about  the  likelihood  of 
default.  That  judgment  is  not  a 
guarantee  of  no  risk.  Rather  than 
allowing  use  of  Form  B  on  the  sole  basis 
of  an  investment  grade  rating  for  the 
securities  being  offered,  should  we 
provide  for  registration  of  those 
securities  on  Form  A  with  its  mandated 
transactional  disclosure  but  allow  for 
effectiveness  of  those  Form  A  filings 
upon  demand? 

e.  Market  Making  Transactions  by 
Affiliated  Broker-Dealers 

When  a  broker-dealer  that  is  an 
affiliate  of  an  issuer  '^2  engages  in 
market  making  transactions  in  that 
issuer's  securities,  registration  under  the 
Securities  Act  is  required. '33  The 
registration  requirement  arises  under 
the  statute  due  to  either  of  two  reasons. 
First,  in  the  definition  of  "underwriter" 
under  the  Securities  Act,  the  term 
"issuer"  includes  any  person  affiliated 
with  the  issuer. '34  Because  of  the 
affiliation  between  the  broker-dealer 
and  the  issuer,  the  broker-dealer  itself  is 
considered  an  issuer.  Thus,  the 


'"  A  broker-dealer  is  considered  an  affiliate  of  the 
issuer  when  the  broker-dealer  controls,  or  is 
controlled  by.  the  issuer  or  when  the  broker-dealer 
and  the  issuer  are  under  common  control.  See  Rule 
405  of  Regulation  C,  17  CFR  230.405.  The 
determination  of  control  is  based  on  the  facts  and 
circumstances  of  the  particular  situation. 

'"Market -making  transactions  are  principal 
transactions.  A  principal  transaction  is  a  transaction 
in  which  the  broker-dealer  purchases  or  sells  for  its 
own  account,  rather  than  the  account  of  another 
party. 

"■•Section  2(a)(ll)  of  the  Securities  Act  defines 
the  term  "underwriter"  to  mean  "any  person  who 
has  purchased  from  an  issuer  with  a  view  to,  or 
offers  or  sells  for  an  issuer  in  connection  with,  the 
distribution  of  any  security.  *   •  *  or  participates 
or  has  a  participation  in  the  direct  or  indirect 
underwriting  of  any  such  undertaking.  '   •   *  As 
used  in  this  paragraph  the  term  "issuer"  shall 
include,  in  addition  to  an  issuer,  any  person 
directly  or  indirectly  controlling  or  controlled  by 
the  issuer,  or  any  person  under  direct  or  indirect 
common  control  with  the  issuer."  15  U.S.C. 
§77b(a)(ll). 


exemption  from  Securities  Act 
registration  for  persons  other  than 
"issuers,  underwriters  and  dealers" 
would  not  be  available. '35 

The  second  reason  registration  is 
required  flows  from  the  definition  of 
"dealer"  under  the  Securities  Act.  The 
Securities  Act  exempts  from  registration 
most  securities  transactions  by 
dealers. '36  "Dealer,"  as  defined  under 
the  Securities  Act,  means  any  person 
that  engages  in  transactions  in 
"securities  issued  by  another 
person."  '37  If  an  issuer  and  its  broker- 
dealer  are  affiliated,  the  broker-dealer 
would  be  considered  to  be  an  issuer. 
Hence,  if  it  engages  in  a  transaction  in 
the  issuer's  securities,  its  transaction 
would  not  be  in  securities  "issued  by 
another  person."  Thus,  the  affiliated 
broker-dealer  is  not  a  "dealer"  under  the 
Securities  Act  and  the  dealer's 
exemption  is  not  available.  Absent  an 
exemption,  registration  under  the 
Securities  Act  is  required  by  Section  5. 

In  accordance  with  Section  5, 
therefore,  the  broker-dealer  must 
prepare  and  deliver  "market  making 
prospectuses"  in  market  making 
transactions  in  securities  of  its  affiliates. 
This  prospectus  discloses  the  affiliation 
between  the  issuer  and  broker-dealer, 
explains  the  use  of  the  prospectus  in 
offers  and  sales  by  the  affiliated  broker- 
dealer  in  market  making  activities,  and 
provides  information  about  the  issuer. 

We  have  recognized  that  prospectus 
delivery  in  market  making  transactions 
imposes  a  burden  on  affiliated  broker- 
dealers. '3*  We  seek  to  reduce  that 
burden  while  maintaining  investor 
protection.  By  allowing  registration  of 
these  transactions  on  Form  B,  we  would 
preserve  the  benefits  for  investors  of 
registration,  but  alleviate  much  of  the 
burden. '39 

Certain  other  transactions  are 
proposed  to  be  allowed  on  Form  B 
because  of  the  nature  of  the  purchasers, 
such  as  their  financial  sophistication  or 
their  pre-existing  knowledge  of  the 
issuer.  Because  of  their  nature,  these 


I"  See  Section  4(1)  of  the  Securities  Act.  15 
U.S.C.  S77d(l). 

"*See  Section  4(3)  of  the  Securities  Act.  15 
U.S.C.  §77d(3). 

'"Section  2(a)(12)  of  the  Securities  Act  defines 
the  term  "dealer"  to  mean  "any  person  who  engages 
either  for  all  or  part  of  his  time,  directly  or 
indirectly,  as  agent,  broker,  or  principal,  in  the 
business  of  offering,  buying,  selling,  or  otherwise 
dealing  or  trading  in  securities  issued  by  another 
person."  15  U.S.C.  §77b(a)(12). 

"'The  Task  Force  recommended  elimination  of 
the  affiliated  broker-dealer's  prospectus  delivery 
obligation  in  "regular  way"  market  making 
transactions  in  outstanding  securities  of  a  Section 
12  reporting  company.  Task  Force  Report  at  p.  42. 

"'See  Sections  vni.C.3.  and  VIU.C.4.a.  of  this 
release  for  a  discussion  of  when  prospectus 
information  must  be  delivered  in  Form  B  offerings. 


purchasers  appear  to  have  less  need  for 
prospectus  delivery.  Purchasers  in 
market  making  transactions,  on  the 
other  hand,  may  not  have  prior  issuer 
knowledge  or  financial  sophistication. 
Despite  this  difference,  however, 
purchasers  in  market  making 
transactions  should  not  be  adversely 
affected  by  registration  on  Form  B. 
Buyers  in  this  situation,  like  most 
buyers  in  the  secondary  markets,  are 
likely  to  have  made  their  investment 
decisions  before  contact  with  the  market 
maker. 

We  propose  to  permit  registration  of 
ordinary  market  making  transactions  by 
affiliated  broker-dealers  on  Form  B  only 
if  the  issuer  is  a  reporting  company 
under  the  Exchange  Act.'*'  That 
criterion  would  assure  that  information 
about  the  registrant  is  publicly 
available.  We  also  would  include  two 
requirements  to  be  sure  that  the 
transactions  by  affiliated  broker-dealers 
are  bona  fide  market  making 
transactions.  First,  the  broker-dealer 
must  engage  in  the  transactions  only  in 
its  ordinary  capacity  as  a  market 
maker.'*'  Second,  the  securities  must  be 
outstanding  securities  that  the  broker- 
dealer  did  not  acquire  directly  from  the 
issuer  or  an  affiliate  of  the  issuer  or 
indirectly  by  arrangement  with  those 
parties.  Market  making  transactions  that 
do  not  meet  these  requirements  could 
not  be  registered  on  Form  B. 

We  request  your  views  on  this  aspect 
of  Form  B  eligibility.  Should  market 
making  transactions  by  affiliated  broker- 
dealers  be  permitted  on  Form  B?  If  not, 
why  should  they  be  excluded?  Are  there 
reasons  prospectus  delivery  should  be 
retained  for  all  market  making 
transactions?  Are  the  registrant 
requirements  appropriate  and  adequate? 
Are  there  additional  restrictions  that 
would  further  ensure  that  only  bona  fide 
market  making  transactions  are 
registered  on  Form  B?  Should  the 
Commission  consider  extending  Form  B 
for  this  purpose  to  non-reporting  foreign 
private  issuers  whose  securities  are 
traded  in  designated  offshore  markets 
and  who  claim  the  exemption  from 
registration  under  Rule  12g3-2(b}? 
Should  we  more  specifically  define  the 


'*'The  same  disqualifications  that  would  apply  to 
other  types  of  offerings  on  Form  B  also  would  apply 
for  registration  of  market  making  transactions.  See 
Section  V,A.2.g.  of  this  release. 

'"  Section  3(a)(38)  of  the  Exchange  Act  defines 
the  term  "market  maker"  to  mean  "any  specialist 
permitted  to  act  as  a  dealer,  any  dealer  acting  in  the 
capacity  of  block  positioner,  and  any  dealer  who. 
with  respect  to  a  security,  holds  himself  out  (by 
entering  quotations  in  an  inter-dealer 
communications  system  or  otherwise)  as  being 
willing  to  buy  and  sell  such  security  for  his  own 
account  on  a  regular  or  continuous  basis."  15  U.S.C 
S78c(a)(38). 


'"Form  1-A 
securities  unde 
registration  urn 
contains  two  o: 
B,  plus  other  p. 
and  Part  F/S  of 
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""Transitior 
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types  of  market  making  transactions 
permitted?  Should  the  Commission 
exempt  all  market  making  transactions 
from  prospectus  delivery  requirements, 
or  exempt  certain  market  msiking 
transactions  from  the  registration 
requirements  entirely? 

f.  Small  Business  Issuers 

Most  small  business  issuers  that  file 
Exchange  Act  reports  provide  disclosure 
based  upon  Regulation  S-B.  These 
issuers  would  be  allowed  to  register 
certain  offerings  on  Form  B.  If  they  meet 
the  seasoned  reporting  requirements  of 
Form  B,  they  would  be  able  to  register 
on  Form  B  offerings  to  certain  existing 
security  holders,  offerings  of  non- 
convertible  investment  grade  securities, 
offerings  solely  to  QIBs  and  market 
making  transactions. 

A  small  number  of  reporting  small 
business  issuers  provide  non-financial 
statement  disclosure  based  on  Form  1- 
A,  instead  of  Regulation  S-B.'''^  The 
Form  1-A  disclosure  requirements  are 
generally  less  extensive  than  those  of 
Regulation  S-B.  These  issuers  are  called 
"transitional  small  business  issuers."  '*' 
These  companies  continue  to  provide 
non-financial  statement  disclosure 
based  on  Form  1— A  in  their  Exchange 
Act  reports. 

Proposed  Form  B  would  not  be 
available  for  transitional  small  business 
issuers.'*^  We  believe  that  these  issuers 
should  be  excluded  from  using  the  Form 
for  several  reasons.  First,  the  disclosure 
in  their  Exchange  Act  reports  would  be 
less  detailed  than  disclosure  provided 
by  otljer  Exchange  Act  reporting 
companies.  Second,  these  issuers  are 
likely  to  have  less  experience  in 
preparing  disclosure  documents.  Third, 
we  believe  that  the  disclosure  document 
should  be  subject  to  possible  staff 
review.  Consequently,  automatic 
effectiveness  should  be  unavailable  for 
these  offerings. 

We  request  your  comments  on  our 
treatment  of  small  business  issuers 


"^Form  1-A  is  the  Form  used  to  qualify 
securities  under  Regulation  A,  an  exemption  from 
registration  under  the  Securities  Act.  Form  1-A 
contains  two  offering  circular  models.  Model  A  and 
B,  plus  other  parts.  These  offering  circular  models 
and  Part  F/S  of  Form  1-A  provide  the  disclosure 
requirements  for  offering  circulars  used  in 
Regulation  A  offerings. 

'"Transitional  small  business  issuers  are 
companies  that  either  initially  registered  a 
securities  offering  on  Form  SB-1  under  the 
Securities  Act  or  initially  registered  on  Form  10- 
KSB  under  the  Exchange  Act  and  provided  certain 
Form  10-KSB  disclosure  based  on  the  Form  1-A 
non-financial  statement  disclosure  requirements. 

'■"This  apprciach  is  consistent  with  our  approach 
under  the  proposed  changes  to  Form  SB-2  and 
proposed  new  Form  SB-3.  Proposed  Form  SB-2 
and  SB-3  would  not  permit  incorporation  by 
reference  by  transitional  small  business  issuers. 


under  proposed  Form  B.  Should  Form  B 
be  available  for  small  business  issuers? 
If  not,  why  not?  Should  we  expand  the 
Form  to  permit  offerings  by  transitional 
small  business  issuers?  If  so,  what  types 
of  offerings  should  they  be  allowed  to 
conduct  under  the  Form? 

g.  Form  B  Disqualifications 

Given  the  freedom  and  flexibility 
provided  to  issuers  that  would  register 
their  offerings  on  Form  B,  we  do  not 
believe  that  all  issuers  that  would  meet 
the  Form's  reporting  and  other 
eligibility  requirements  would 
necessarily  be  suited  to  use  the  Form. 
We  believe  certain  events  and 
circumstances  justify  disqualification  of 
otherwise  eligible  offerings  from 
registration  on  Form  B,  no  matter  under 
which  category  of  Form  B  offerings  it 
would  be  eligible.  For  those  offerings, 
investors  need  the  additional 
protections  that  come  with  registration 
on  other  forms:  mandated  transactional 
disclosure  standards;  stricter  prospectus 
delivery  requirements;  possible  staff 
review;  and  greater  Commission  control 
over  effectiveness. 

Under  our  proposal,  the 
disqualifications  generally  would  fall 
into  four  categories.  The  first  category 
would  include  issuers  whose  offerings 
have  been  identified  as  potential 
vehicles  for  fraudulent  and 
manipulative  schemes  that  harm 
investors.'""  Blank  check  companies  '"•* 
and  companies  offering  penny  stock  '*^ 
would  fall  into  this  category.  The 
second  category  would  include  issuers 
that  appear  more  likely  to  face 
potentially  significant  liquidity 
problems,  such  as  issuers  that  recently 
defaulted  on  material  indebtedness.  An 
issuer  that  is  the  subject  of  a  "going 
concern"  opinion  from  its  independent 
auditor  also  would  fall  into  this 
category,  as  would  an  issuer  that 
recently  was  involved  in  a  bankruptcy 
or  insolvency  proceeding. 

We  also  believe  that  an  issuer  should 
be  disqualified  from  the  privilege  of 
using  Form  B  if  it  abuses  the  registration 
system  or  other  federal  securities  laws. 
The  third  category  of  Form  B  ineligible 
issuers  would  therefore  include  those 
issuers  that  within  five  years  before  the 
date  of  filing  a  Form  B  were  found  to 
have  violated  provisions  of  the  federal 
securities  laws  or  that  were  convicted  of 
securities  fraud  or  business-related 


'"See,  e.g..  Securities  Act  Release  No.  7006  (July 
2.  1993)  (58  FR  374451. 

'**  Securities  Act  Rule  419(a)(2),  17  CFR 
230.419(a)(2).  defmes  blank  check  company. 

'■"Exchange  Act  Rule  3a51-l.  17  CFR  240.3a51- 
1.  deHnes  penny  stock. 


fraud  or  perjury.'**  It  also  would 
include  issuers  with  executive  officers, 
directors,  general  partners  or  nominees 
to  such  positions,  or  issuers  using 
underwriters,  that  have  done  the  same. 

The  issuers  in  these  three  categories 
have  historically  been  viewed  as 
unsuited  to  short-form  registration  or 
ineligible  for  certain  disclosure-related 
relief.  For  instance,  the  Commission  has 
repeatedly  stated  its  belief  that  penny 
stock  and  blank  check  offerings  give  rise 
to  disclosure  abuses.'*'  In  addition. 
Congress  determined  not  to  extend  the 
safe  harbors  for  forward-looking 
statements  to:  issuers  of  blank  check 
and  penny  stock  securities  offerings; 
issuers  previously  convicted  of  certain 
felonies  and  misdemeanors;  and.  issuers 
that  are  subject  to  a  decree  or  order 
involving  a  violation  of  the  securities 
laws."*'  Accordingly,  we  believe  it  is 
appropriate  to  preclude  such  issuers 
from  registering  their  offerings  on  Form 
B. 

The  fourth  category  of  issuers  that  we 
would  disqualify  from  use  of  Form  B 
would  include  issuers  that  fail  to 
cooperate  in  good  faith  witn  the 
Commission's  selective  review  system 
for  Exchange  Act  reports.  If  the  issuer 
has  failed  to  resolve  the  Commission's 
staffs  comments  on  an  Exchange  Act 
report  that  the  issuer  would  be 
incorporating  by  reference  into  its  Form 
B,  we  would  not  permit  that  issuer  to 
use  Form  B. 

We  seek  comment  on  these  proposals. 
Shauld  other  categories  of  issuers  also 
be  precluded  from  using  Form  B?  For 
example,  is  there  any  reason  we  should 
disqualify  certain  entities  from  using 
Form  B,  such  as  partnerships,  Umited 
liability  companies  or  direct 
participation  investment  programs?  On 
the  other  hand,  should  any  of  the 
issliers  noted  in  the  four  categories  be 
permitted  to  use  Form  B?  Should  any  of 
them  be  permitted  to  use  Form  B,  but 
not  be  permitted  to  designate  the 
effective  time?  Should  we  extend  the 
look-back  periods  used  to  disqualify 
issuers  in  any  other  category  to  coincide 


>*»See  General  Instruction  l.B.6.(g)  and  (h)  of 
Proposed  Form  B.  17  CFR  239.5. 

'«  See,  e.g..  Securities  Act  Release  No.  7024  (Oct. 
25.  1993)  (58  FR  58099]  (the  Commission  stated  that 
Congress  found  blank  check  companies  to  be 
common  vehicles  for  fraud  and  manipulation  in  the 
penny  stock  market,  and  concluded  that  the 
Commission's  disclosure-based  regulation  and 
review  of  such  offerings  protects  investors); 
Securities  Act  Release  No.  7393  (Feb.  20.  1997)  [62 
FR  9276]  (blank  check  and  penny  stock  issuers 
would  be  ineligible  to  use  proposed  rule  providing 
for  delayed  pricing  because  of  "prior  substantial 
abu«es"). 

'«>  Section  27A  of  the  Securities  Act.  15  U.S.C. 
§77z-2,  and  Section  21E  of  the  Exchange  Act.  15 
U.S.C.  §  78U-5. 
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with  the  five-year  look-back  for  issuers 
which  have  violated  the  law? 

More  recently  the  Commission  has 
identified  offering  abuses  associated 
with  very  small  capitalization  issuers.'" 
We  solicit  comment  on  whether  issuers 
more  likely  to  be  identified  with 
microcap  fraud  should  be  disqualified 
fi-om  using  Form  B  even  though  they  do 
not  fall  into  the  blank  check/penny 
stock  category  or  the  prior  violations 
category.  If  we  were  to  disqualify  issuers 
more  likely  to  engage  in  microcap 
offering  fraud,  how  would  we  define 
such  a  category?  What  issuer  or  offering 
characteristics  would  be  inclusive 
enough  to  meet  our  goal  of  preventing 
abuse  but  exclusive  enough  to  avoid 
improperly  stigmatizing  smaller  issuers 
that  are  not  involved  in  fraud? 

Would  disqualification  from  Form  B 
use  on  the  basis  of  a  "going  concern" 
opinion  from  the  issuer's  independent 
auditor  cause  undue  pressure  to  be 
placed  on  auditors  not  to  issue  those 
opinions?  Should  the  Commission 
replace  that  disqualification  with  one 
dependent  on  whether  the  issuer  had: 
(1)  net  losses  or  negative  cash  flows 
from  operations  for  two  or  more  of  the 
past  three  annual  fiscal  periods;  or  (2) 
a  deficit  in  net  worth  at  the  date  of  the 
most  recent  balance  sheet? 

h.  Secondary  Offerings 

As  proposed,  registrants  would  not  be 
able  to  register  an  offering  on  Form  B 
without  meeting  other  eligibility 
criterion  simply  because  it  is  a 
secondary  offering.  Whether  an  equity 
offering  is  a  primary  or  secondary  one, 
the  investment  is  in  the  securities  of  the 
issuer  and  it  is  the  issuer's  disclosure 
that  is  relevant  to  investors.  In  either 
offering,  the  issuer  prepares  the 
disclosure.  The  primary  difference  is 
that  the  issuer  does  not  receive  the 
proceeds  in  the  secondary  offering. 
Considered  only  from  an  investor's 
viewpoint,  the  same  disclosure  would 
be  needed  regardless  of  whether  the 
issuer  or  an  affiliate  is  selling  the 
securities. 

For  some  time,  however,  we  have 
made  a  distinction  in  eligibility  for 
short-form  registration  between  primary 
and  secondary  offerings. '^^  Jq  register 
secondary  offerings,  issuers  do  not  need 
to  meet  the  Form  S-3  or  F-3  public  float 
test.  By  allowing  short-form  registration 
for  secondary  offerings,  we  have 


'"See,  e.g..  Securities  Act  Release  No.  7505  (Feb 
17.  1998)  [63  FR  96321  (adopting  amendments  to 
Regulation  S  (17  CFR  230.901-905)):  Exchange  Act 
Release  No.  39670  (Feb.  17.  1998)163  FR  9661) 
(proposing  amendments  to  Exchange  Act  Rule 
15C2-11  (17  CFR  240.15C2-11)). 

'"  See  Securities  Act  Release  No.  5265  (June  27 
1972). 


inadvertently  provided  an  incentive  for 
issuers  not  to  register  primary  sales  and 
to  distribute  to  the  public  indirectly 
through  third  parties.  Some  registrants 
have  been  particularly  aggressive  about 
casting  what  are  actually  primary 
distributions  as  secondary  offerings  by 
selling  shareholders  in  order  to  use 
current  short-form  registration.  This 
practice  threatens  the  integrity  of  the 
registration  process  by  permitting 
registrants  to  do  indirectly  what  they 
would  be  precluded  from  doing  directly. 
Given  the  attractions  of  Form  B,  we 
would  expect  that  practice  to  continue 
if  we  were  to  allow  secondary  offering 
registration  on  Form  B.  We  would  avoid 
that  abuse  by  not  allowing  registration 
of  secondary  offerings  on  Form  B  unless 
other  offering  eligibility  criteria  were 
met. 

In  1981,  we  proposed  to  apply  the 
same  public  float  test  for  both  primary 
and  secondary  offerings  in  Form  S-3. 
Commenters  were  concerned  that 
applying  the  additional  float 
requirement  to  secondary  offerings 
would  adversely  affect  venture  capital 
companies  and  their  investors.  In  light 
of  that  concern,  we  chose  to  distinguish 
the  two  types  of  offerings  in  Form  S-3. 
The  proposed  registration  system, 
however,  has  several  advantages  over 
the  existing  system  that  could  ease  any 
concerns  regarding  venture  capitalists. 
For  example,  under  the  eligibility 
requirements  for  use  of  Form  B,  a 
company  may  register  its  initial  offering 
of  common  stock  to  the  venture 
capitalists  on  Form  B  that  are  existing 
common  stockholders  of  the  company. 
We  also  would  make  Form  B  available 
for  any  offering  to  venture  capitalists 
who  are  QIBs.  Form  B  offerings  could  be 
completed  as  quickly  as  today's  private 
offerings,  because  Form  B  would  not  be 
subject  to  staff  pre-review  and  could  be 
effective  upon  filing  if  the  issuer 
chooses.  Because  Form  B  would  permit 
companies  to  register  their  initial 
offerings  to  venture  capitalists,  as 
opposed  to  first  completing  a  private 
placement  and  then  registering  those 
securities  for  a  secondary  offering, 
special  treatment  of  secondary  offerings 
for  the  sake  of  venture  capitalists  would 
no  longer  be  needed. '53 

Registrants  would  register  secondary 
offerings  not  eligible  for  Form  B  under 
the  proposed  system  on  Form  A  which 
is  described  in  detail  below.  Form  A, 
unlike  Form  S-1  today,  would  permit 
companies  to  incorporate  their 
Exchange  Act  filings  by  reference. 


Consequently,  it  should  take  a  company 
less  time  to  prepare  its  registration 
statement  on  Form  A  as  compared  to 
Form  S-1  today.  Additionally,  the 
Commission  is  proposing  to  provide 
some  Form  A  companies  with  the 
ability  to  designate  the  effective  dates  of 
their  registration  statements. 's-*  Where 
applicable,  the  company's  registration 
statement,  therefore,  would  be  effective 
significantly  sooner  than  under  the 
current  system. ''s 

We  are  proposing  to  treat  primary  and 
secondary  offerings  the  same  on  Form  B. 
Thus,  secondary  offerings  by 
affiliates  "*  would  need  to  qualify  under 
the  same  public  float/ ADTV,  QIB-only, 
existing  shareholders,  or  investment 
grade  eligibility  criteria.  Affiliates  stand 
in  the  shoes  of  the  issuer  and  should  get 
no  different  or  better  treatment.  Because 
issuers  and  others  have  relied  upon  the 
historical  distinction  between  secondary 
and  primary  offerings,  however,  we 
solicit  comment  regarding  whether  the 
secondary  nature  of  offerings  by  non- 
affiliates  should  be  added  as  a  separate 
eligibility  criterion  on  new  Form  B. 

Similarly,  we  are  proposing  to  revise 
Form  S-8  treatment  of  secondary 
offerings. '57  Currently,  affiliates  and 
others  may  register  on  Form  S-8  resales 
of  control  or  restricted  securities 
acquired  pursuant  to  an  employee 
benefit  plan.  The  resale  prospectus  on 
Form  S-6  must  meet  the  requirements 
of  Part  I  of  Form  S-3  or  Form  F-3.  For 
the  same  reasons  that  we  are  not 
proposing  special  eligibility  for 
secondary  offerings  on  Form  B,  we 
propose  to  eliminate  special  eligibility 
for  secondary  (i.e.,  resale)  offerings  on 
Form  S-8.  Whether  an  offering  is 
primeuy  or  secondary  is  of  little 
importance  to  most  investors.  Investors 
tend  to  base  their  investment  decision 
on  an  issuer's  disclosures.  Accordingly, 
we  believe  amending  Form  S-fl  would 
further  investor  protection. 

Comment  is  solicited  with  respect  to 
elimination  of  S-3  level  registration  of 


'"Under  this  pro(X)sal,  unlike  in  a  registered 
secondary  offering,  venture  capitalists  would 
generally  not  be  subject  to  the  prospectus  delivery 
requirements. 


"*  See  proposed  revisions  to  Securities  Act  Rule 
462,  17  CFR  230.462. 

'"The  holding  period  of  Rule  144(d).  17  CFR 
230.144(d).  also  is  much  shorter  today  than  it  was 
in  1981,  thus  making  private  placements  more 
attractive  as  an  alternative  to  registration  than  they 
were  in  1981.  We  recently  proposed  to  narrow  the 
definition  of  "affiliate."  Consequently,  Rule  144 
would  be  available  to  most  venture  capitalists. 
Securities  Act  Release  No,  7391  (Feb.  20.  1997)  (62 
FR  9246). 

"*For  purposes  of  this  discussion,  we  assume 
that  the  narrower  definition  of  "affiliate"  proposed 
by  the  Commission  in  1997  would  apply.  We  have 
not  proposed  that  narrower  definition  in  this 
release  because  we  already  have  proposed  it. 

'"Form  S-8  would  be  largely  unaffected  by  the 
proposed  registration  system.  For  example,  no 
additional  filing  or  delivery  requirements  would  be 
added  for  Form  S-8. 
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secondary  offerings  on  Form  S-8.  Are 
there  compelling  reasons  to  retain  that 
treatment  in  an  employee  benefit 
context  that  would  not  apply  in  other 
secondary  offerings? 

B.  Form  A  Offerings 

Form  A  would  be  the  basic  form  for 
registration  under  the  Securities  Act."* 
It  would  be  available  for  any  offering  for 
which  no  other  Form  is  authorized  or 
prescribed.  Initial  public  offerings  and 
smaller  reporting  issuers'  offerings 
ineligible  for  another  form  would  be 
registered  on  Form  A.  Many  of  the 
offerings  that  issuers  would  register 
today  on  Form  S-1,  F-1,  S-2  and  F-2 
would  be  registered  under  the  proposed 
system  on  Form  A.  Just  as  in  the  case 
of  Forms  B  and  C,  both  domestic  and 
foreign  filers  would  use  Form  A."' 

1.  Structure  of  Form  A 

In  keeping  with  current  Securities  Act 
registration  forms,  there  are  two  parts  to 
Form  A:  information  included  in  the 
prospectus  (Part  I)  and  information  not 
included  in  the  prospectus  (Part  II). 

a.  Part  I — Information  Required  in  the 
Prospectus 

Part  I  of  Form  A  requires  the 
following  three  categories  of 
information:  (1)  standard  disclosure  on 
the  cover  and  back  pages  of  the 
prospectus  and  registration  statement; 
(2)  transactional  information;  and  (3) 
company  information.  All  issuers 
registering  on  Form  A  would  set  forth 
the  first  two  types  of  information 
directly  in  the  prospectus.  Some  Form 
A  issuers  would  incorporate  by 
reference  their  company  information, 
while  others  would  set  forth  that 
information  directly  in  the  prospectus. 

i.  Cover  Pages 

;   All  issuers  using  Form  A  must 
comply  with  Items  501,  502  and  503  of 
Regulation  S-K  relating  to  information 
on  the  front  cover  page  of  the 
registration  statement,  the  cover  pages 
of  the  prospectus  and  in  the  summary 
and  risk  factors  sections,  among  others. 
This  is  the  same  requirement  as  in 
current  Forms  S-1,  F-1,  S-2  and  F-2. 


■  "'Form  A  also  may  be  used  to  register 
concurrently  under  Section  12(b)  or  12(g)  of  the 
Exchange  Act.  See  Section  VI.  of  this  release  for  a 
discussion  of  concurrent  Exchange  Act  registration. 

'"U.S.  registrants  must  provide  all  information 
required  by  the  Items  of  the  Form  except  where  the 
Item  expressly  identifies  the  requirement  as 
applying  only  to  foreign  registrants.  Similarly, 
foreign  registrants  must  provide  ail  information 
required  by  the  Items  of  this  Form  except  where  the 
Item  expressly  identifies  the  requirement  as 
applying  only  to  U.S.  registrants. 


ii.  Transactional  Information 

All  issuers  using  Form  A  also  must 
provide  information  regarding: 

•  Summary  risk  factors  and  ratio  of 
earnings  to  fixed  charges; 

•  Use  of  proceeds; 

•  Determination  of  offering  price; 

•  Dilution; 

•  Selling  security  holders; 

•  Plan  of  distribution; 

•  Description  of  securities; 

•  Interests  of  named  experts  and 
counsel;  and 

•  The  Commission's  position  on 
indemnification  for  Securities  Act 
liabilities. 

Again,  this  is  the  same  information  that 
is  required  in  current  Forms  S-1,  F-1, 
S-2  and  F-2. 

iii.  Company  Information 

Depending  on  whether  the  issuer  is 
"seasoned"  or  not,  it  must  present 
company-related  disclosure  either  in 
full  in  the  prospectus  or  incorporate  it 
by  reference  into  the  prospectus  that  is 
part  of  the  effective  registration 
statement. 

(A)  "Seasoned"  Form  A  Issuers 

For  purposes  of  Form  A,  "seasoned" 
issuers  would  be: 

•  Issuers  that  have  been  reporting 
under  the  Exchange  Act  for  at  least  24 
months,  if  they  have  a  public  float  of 
$75  million  or  more;  and 

•  Issuers  that  have  been  reporting 
under  the  Exchange  Act  for  at  least  24 
months  and  have  filed  at  least  two 
annual  reports. 

Issuers  that  are  "seasoned"  would  be 
eligible  to  incorporate  their  previously 
filed  Exchange  Act  reports  by  reference 
unless  they  meet  any  of  the 
disqualifications  contained  in  General 
Instruction  II.B.  of  the  Form."* 

A  Form  A  registrant  would 
incorporate  by  reference  into  the 
prospectus  and  deliver,  along  with  the 
prospectus,  its  latest  annual  report  filed 
pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act  and  either  deliver  or 
include  in  the  prospectus  the 
information  in  Part  I  of  Form  10-Q  or 
10-QSB  for  the  most  recent  fiscal 
quarter.  The  registrant  must  deliver  the 
information  required  by  this  option  with 
the  first  prospectus  it  sends.  It  need  not 
deliver  that  information  with  any 
subsequent  prospectus  it  sends  to  the 
same  person. 

Issuers  relyipg  on  this  option  would 
not  have  to  reiterate  company 
information  in  the  prospectus,  although 
they  would  have  to  deliver  those 


incorporated  reports  with  the 
preliminary  prospectus.'*'  The  Form  A 
eligibility  requirements  for 
incorporation  by  reference  would 
reduce  the  length  of  time  a  registrant 
must  be  reporting.  Under  current  Forms 
S-Z*and  F-2,  a  registrant  must  have  a 
thirty-six  month  reporting  history  before 
it  may  incorporate  by  reference. '"  We 
solicit  comment  on  whether  the 
seasoning  test  for  incorporation  by 
reference  on  Form  A  should  be 
shortened  (e.g.,  to  where  the  issuer  has 
been  reporting  under  the  Exchange  Act 
for  12  months  and  has  filed  at  least  one 
annual  report). 

If  a  company  incorporates  by 
reference,  investors  would  be  required 
to  review  more  than  one  document  to 
obtain  all  the  material  information.  We 
solicit  comment  as  to  whether  this 
increases  the  analytical  burden  on 
investors.  Additionally,  does 
incorporation  by  reference  of  documents 
containing  historical  disclosure  tend  to 
obscure  recent  material  information 
about  the  company?  Would  it  be  better 
for  investors  if  incorporation  by 
reference  was  limited  to  the  most  recent 
annual  report  with  all  subsequent 
information  included  in  the  prospectus? 
Today,  some  small  issuers  that  are  not 
well  known  to  investors  may  include, 
for  marketing  purposes,  information  in 
their  prospectuses  that  also  is  contained 
in  the  documents  they  have 
incorporated  by  reference.  Is 
incorporation  by  reference  useful  for 
such  small  companies?  Is  incorporation 
by  reference  necessary  in  light  of 
technological  advances  in  financial 
priating?  Does  incorporation  by 
reference  reduce  an  issuer's  cost  of 
registration  if  the  incorporated 
documents  are  required  to  be  delivered 
to  investors?  If  so,  by  how  much  are 
costs  reduced? 

Current  Forms  S-2  and  F-2  give  a 
registrant  two  options  for  complying 
with  the  disclosure  requirements  of  the 
Form  when  incorporating  by  reference. 
If  the  registrant  elects  to  deliver  the 
prospectus  together  with  its  Exchange 
Act  reports  incorporated  by  reference  in 
the  registration  statement,  it  must 
provide  in  the  prospectus  updating 
financial  information  and  describe  any 
material  changes  in  its  affairs  not 
previously  disclosed  in  an  incorporated 
and  delivered  Exchange  Act  report.  If 
the  registrant  does  not  elect  to  deliver 
its  incorporated  Exchange  Act  reports 
together  with  the  prospectus,  it  must 


'*" Section  11  would  apply  to  all  documents 
incorporated  by  reference  in  Form  A. 


'•■'  For  a  discussion  of  Form  A  prospectus 
delivery  obligations,  see  Sections  VIII.C.3.  and 
Vin.C.4.b.  and  e.of  this  release. 

'"Those  forms  are  available  for  smaller  seasoned 
issuers,  but  are  rarelv  used.  In  1996.  only  102  Forms 
S-2  were  filed  and  onlv  three  Forms  F-2  were  filed. 
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provide  abbreviated  company 
information  in  the  prospectus  itself. '^^ 
Proposed  Form  A  would  permit  only  the 
first  option  of  providing  company 
information  when  incorporating — a 
registrant  may  incorporate  company 
information  into  its  prospectus  and 
deliver  its  Exchange  Act  reports  together 
with  the  prospectus.'*-* Otherwise,  it 
could  not  incorporate  and  must  set  forth 
the  full  company  disclosure  required  in 
a  Form  A,  just  like  an  unseasoned  Form 
A  company. 

Current  Form  S-2  permits  issuers  to 
choose  to  incorporate  and  deliver  their 
glossy  annual  and  quarterly  reports  to 
security  holders  in  lieu  of  incorporating 
and  delivering  their  Exchange  Act 
annual  and  quarterly  reports.  Proposed 
Form  A  would  require  issuers  to 
incorporate  and  deliver  their  latest 
Forms  10-K  and  10-Q,  because  those 
reports  must  contain  more  extensive 
disclosure  about  the  company.'"  We 
solicit  comment  on  whether  Form  A 
seasoned  issuers  should  be  given  the 
option  to  incorporate  and  deliver  their 
glossy  annual  and  quarterly  reports  to 
shareholders  in  lieu  of  their  reports  on 
Forms  10-K  and  10-Q,  with  the 
additional  provisions  that  those  glossy 
annual  and  quarterly  reports  are 
incorporated  by  reference  in  their 
entirety  (and  are  therefore  subject  to 
Section  11  liability  under  the  Securities 
Act)  and  are  filed  with  the  Commission 
before  their  use  in  the  Form  A. 

In  certain  circumstances,  current 
Forms  S-2  and  F-2  permit  registrants 
that  are  majority-owned  subsidiaries  but 
do  not  meet  the  Form  eligibility 
requirements  to  register  on  those  Forms 
instead  of  Form  S-1  or  F-1  if  their 
parent  satisfies  certain  requirements. 
This  provision  allows  both  the  parent 
and  the  majority-owned  subsidiary  to 
register  the  offering  on  one  form  and 


'*'This  disclosure  is  less  comprehensive  than 
what  would  be  required  on  Form  S-1  or  F-1  today- 
It  includes  information  regarding:  the  registrant's 
business,  the  registrant's  common  equity  securities, 
management's  discussion  and  analysis,  changes  in 
and  disagreements  with  accountants  on  accounting 
and  financial  disclosure  and  market  risk.  Financial 
statements  and  other  financial  information, 
including  selected  financial  data  and 
supplementary  financial  information  are  also 
required  to  be  presented  in  the  prospectus. 

'"The  disclosure  required  by  seasoned  Form  A 
registrants  includes  a  description  of  any  material 
change  in  the  registrant's  affairs  that  is  not  already 
described  in  a  filing  with  the  Commission. 
incorporated  by  reference  into  Form  A  and 
delivered  to  investors. 

'*' A  small  business  issuer  may  choose  to  register 
an  offering  on  Form  A  rather  than  on  Form  SB-2 
and  incorporate  and  deliver  its  reports  on  Forms 
10-KSB  and  10-QSB.  A  small  business  issuer  that 
registers  an  offering  under  Form  A  but  that  does  not 
incorporate  its  Exchange  Act  reports  must  provide 
the  company  disclosure  called  for  by  Form  A  based 
on  either  Regulation  S-K  or  Form  26-F  (if  a 
Canadian  small  business  issuerl. 


incorporate  by  reference.  Proposed 
Form  A  would  not  provide  a  similar 
option  to  those  majority-owned 
subsidiaries.  Given  that  Form  A 
encompasses  both  seasoned  and  non- 
seasoned  issuers  and  that  incorporation 
by  reference  on  Form  A  would  be 
available  after  24  months,  as  opposed  to 
the  current  36-month  requirement,  we 
believe  there  would  be  little  reason  to 
extend  the  ability  to  incorporate  by 
reference  to  majority-owned 
subsidiaries  any  sooner. 

(B)  "Unseasoned"  Issuers 

In  initial  public  offerings  and 
offerings  by  all  other  issuers  that  are  not 
"seasoned,"  we  would  require  that  the 
registrant  provide  company  information 
in  the  prospectus.  The  content  of  the 
company  information  in  the  registration 
statement  would  remain  the  same  as  it 
is  in  current  Forms  S-1  and  F-1.  We 
would  not  permit  these  issuers  to 
incorporate  by  reference  any  Exchange 
Act  reports. 

b.  Part  II — Information  Not  in  the 
Prospectus 

Just  as  in  Forms  S-1,  F-1,  S-2  and  F- 
2,  Part  II  of  proposed  Form  A  would 
require  the  following  information  in  the 
registration  statement  but  not  in  the 
prospectus  that  is  delivered  to  investors: 
expenses  of  issuance  and  distribution, 
indemnification  of  directors  and 
officers,  recent  sales  of  unregistered 
securities,  exhibits  and  undertakings. 

2.  Timing  of  Form  A  Offerings 

a.  Seasoned  Issuers 

Many  commenters  on  the  Concept 
Release  noted  that  issuers  would  benefit 
from  greater  certainty  of  the  time 
schedule  of  staff  review.  For  example,  a 
fixed  offering  schedule  would  promote 
efficiency  in  marketing  efforts  and  the 
management  of  deal  flow.  We  believe 
that  we  can  achieve  greater  certainty  in 
the  timing  of  staff  review  without 
compromising  investor  protection. 
Proposed  revisions  to  Securities  Act 
Rule  462  '^  would  provide  for 
effectiveness  of  registration  statements 
and  post-effective  amendments  of 
seasoned  issuers  on  Form  A  whenever 
they  request  if: 

1.  The  registrant's  public  float  is  or 
exceeds  $75  million;  or 

2.  The  Exchange  Act  annual  report 
incorporated  into  the  Form  A  recently 
has  been  reviewed  fully  by  the 
Commission  staff  and  has  been 
amended  in  accordance  with  the  staffs 
comments,  if  so  requested. '^'^ 


In  addition  to  the  reporting  history 
requirement,  issuers  in  all  cases  must  be 
subject  to  the  Exchange  Act  reporting 
requirements,  current  in  filing  their 
Exchange  Act  reporting  requirements 
and  timely  in  filing  their  Exchange  Act 
reports  during  the  last  12  months  in 
order  to  be  seasoned.  A  seasoned  issuer 
that  meets  one  of  these  criteria  may 
choose  when  it  wants  its  registration 
statement  on  Form  A  to  be  effective.'^ 
The  front  cover  of  the  Form  would 
include  three  boxes,  one  of  which  the 
issuer  would  check  to  designate  the  date 
and  time  of  effectiveness  of  the  Form. 
Like  Form  B  issuers,  these  seasoned 
Form  A  issuers  may  elect  that  the  filing 
become  effective:  immediately  upon 
fifing,  at  the  date  and  time  specified  on 
the  front  cover,  or  as  specified  in  a  later 
amendment.  Even  if  an  issuer  met  either 
of  those  criteria,  the  proposal  would 
preclude  it  from  designating  the 
effectiveness  of  its  Form  A  if  the  issuer 
fits  the  profile  of  any  issuer  disqualified 
in  Form  A  from  the  provisions  in  the 
Form  for  incorporation  by  reference  and 
automatic  effectiveness.'^ 

The  basis  of  the  public  float  test  is  to 
provide  medium-sized  seasoned  issuers 
with  certainty  about  the  timing  of  their 
registered  offerings.  We  believe  that 
issuers  would  be  more  inclined  to 
register  their  offerings  if  they  knew  they 
could  take  advantage  of  market 
windows  or  realize  a  need  for  quick 
capital  by  relying  on  Form  A's 
provisions  for  automatic  effectiveness. 

The  $75  million  public  float  criteria  is 
the  same  float  level  required  in  our 
current  short-form  registration 
statements  (Forms  S-3  and  F-3).  Our 
research  indicates  that  approximately 
1175  companies  that  are  currently 
eligible  to  use  those  short-form 
registration  statements  would  be 
ineligible  to  use  Form  B,  at  least  with 
respect  to  offerings  requiring  the  issuer 
to  satisfy  the  public  float/ ADTV 
threshold.  Those  1175  companies 
generally  would  be  able  to  avail 
themselves  of  Form  A's  provisions  for 
automatic  effectiveness  if  they  had 
reported  under  the  Exchange  Act  for  at 
least  24  months.  We  propose  the  $75 
million  float  requirement  to  ensure  that 
the  only  registration  statements  on  Form 
A  that  could  become  automatically 


"*  17  CFR  230.462. 

'*'Form  A  would  not  permit  incorporation  by 
reference  of  any  Exchange  Act  report  or  other  filing 


if  the  staff  reviewed  the  filing  and  any  comments 
remain  unresolved. 

"*  While  these  registration  statements  will  not  be 
reviewed  by  the  staff,  any  request  for  confidential 
treatment  regarding  information  required  to  be 
included  in  the  registration  statement  may  be 
received  by  the  staff  Therefore,  any  request  for 
confidential  treatment  should  be  submitted  a 
reasonable  period  before  the  registration  statement's 
designated  effective  date. 

'^  See  General  Instruction  II. B  of  proposed  Form 
A  and  Section  V.B.l.a.4.  of  this  release. 
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effective  are  those  filed  by  issuers  with 
some  market  following  resulting  from 
their  size  and  at  least  24  months 
experience  filing  Exchange  Act  reports. 

The  basis  of  the  recently  reviewed  test 
is  that  the  staff  will  have  reviewed  the 
bulk  of  the  issuer's  disclosure.  Pursuant 
to  this  test,  any  seasoned  Form  A  issuer 
may  designate  effectiveness  where  it 
incorporates  by  reference  into  its  Form 
A  an  annual  report  filed  under  Section 
13(a)  or  15(d)  for  its  most  recently 
completed  fiscal  year  '^  that  has  been 
reviewed  fully  by  the  Commission  staff 
and  the  issuer  has  responded 
satisfactorily  to  the  staffs  comments.'^' 
As  discussed  in  greater  detail  below,  the 
staff  of  the  Division  of  Corporation 
Finance  would  consider  requests  that 
the  staff  review  their  Exchange  Act 
reports. '^2  Because  issuers  may  request 
that  the  staff  review  their  Exchange  Act 
annual  reports  before  registering  on 
Form  A,  this  mechanism  would  allow 
an  issuer  further  flexibility  in 
controlling  the  timing  of  its  registered 
offering. 

We  solicit  your  comment  on  this 
proposal.  Should  we  permit  these 
registration  statements  on  Form  A  to 
become  effective  per  the  issuer's 
discretion?  Is  the  $75  million  float  too 
high?  Should  it  be  lowered  to  $60 
million?  Or  should  it  be  raised  to  $100 
million  or  $200  million?  Would  the 
proposal  to  allow  a  Form  A  issuer 
incorporating  a  fully  reviewed  annual 
report  provide  particular  flexibility  in 
light  of  the  proposal  that  the  staff  would 
review  Exchange  Act  reports  upon 
request  to  the  extent  it  is  able?  Should 
the  power  to  designate  effectiveness 
when  the  staff  has  reviewed  the  issuer's 
annual  report  be  limited  to  offerings  of 
a  class  of  securities  the  issuer  has 
registered  previously?  Should  there  be 
any  time  frame  within  which  the  staff 
would  have  to  review  the  report,  for 
example,  within  three  or  six  months 
before  the  offering?  Should  we  exclude 
offerings  of  certain  securities  from  that 
treatment?  If  so,  what  types  of 
securities? 

Because  the  proposed  rules  provide 
these  issuers  with  complete  control  over 
effectiveness  of  their  filings,  we  would 
require  that  the  issuer  obtain  evidence 
of  the  managing  underwriters'  or 
principal  underwriters'  concurrence 


"o  See  proposed  revisions  to  Securities  Act  Rule 
468(fl(l)(iv).  17  CFR  230.468(f)(l)(iv). 

■'"Because  Fonn  A  would  not  permit  issuers  to 
incorporate  any  Exchange  Act  report  if  any 
Commission  staff  comments  on  it  are  unresolved, 
iuuers  could  only  take  advantage  of  this  provision 
if  the  review  of  their  annual  report  was  completed. 

■''  See  Section  XH.B.  of  this  release. 


with  its  designation  of  effectiveness.'" 
The  issuer  would  have  to  file  the 
evidence  of  concurrence  as  an  exhibit  to 
Form  A. 

Would  a  requirement  to  file  the 
concurrence  be  urmecessarily 
burdensome?  Alternatively,  should  we 
require  the  issuer  to  obtain  the 
underwriters'  concurrence,  but  not 
require  that  the  concurrence  be 
evidenced  in  writing?  Would  an  oral 
concurrence  provide  the  issuer  and  the 
underwriters  with  sufficient  assurance 
of  agreement  and  protection  against 
misunderstanding?  Should  we  require 
that  the  issuer  represent  in  the 
registration  statement  that  it  obtained 
the  concurrence,  not  require  filing,  and 
require  that  the  issuer  retain  the  written 
concurrence  for  five  years? 

b.  Unseasoned  Issuers 

The  timetable  for  effectiveness  of 
registration  statements  filed  by  issuers 
making  their  initial  public  offerings  or 
by  issuers  who  do  not  meet  the 
"seasoned"  eligibiUty  requirements  of 
General  Instruction  II.  of  Form  A  would 
be  similar  to  the  filings  on  Forms  S-1 
and  F-1  today.  All  registration 
statements  would  be  reviewed  on  a 
similar  time  table  as  current  Forms  S- 
1  and  F-1  and  the  registration  statement 
would  become  effective  pursuant  to  a 
request  for  acceleration  after  the  issuer 
addresses  staff  comments. 

3.  Solicitation  of  Comments  on 
Definition  of  Form  A  Seasoned  Issuer 

We  use  the  same  definition  of 
seasoned  issuer  under  Form  A  for 
purposes  of  permitting  incorporation  by 
reference  of  Exchange  Act  reports  and 
timing  of  registration  statement 
effectiveness,  with  one  exception 
discussed  below.  We  distinguish 
between  issuers  with  a  public  float  of 
$75  million  or  more  and  issuers  with  a 
public  float  of  less  than  $75  million. 
Issuers  with  public  floats  of  $75  million 
or  more  must  have  reported  under  the 
Exchange  Act  for  24  months  or  more. 
Issuers  with  smaller  public  floats  must 
have  reported  for  24  months  or  more 
and  filed  at  least  two  annual  reports.  For 
purposes  of  determining  effectiveness 
(but  not  incorporation  by  reference), 
issuers  v^th  smaller  public  floats  also 
must  incorporate  an  Exchange  Act 
aimual  report  that  was  reviewed  fully  by 
Commission  staff  and  amended  for  any 
staff  comments.  An  issuer  also  must 
meet  other  conditions  to  be  seasoned  for 
purposes  of  incorporation  by  reference 
and  timing  of  effectiveness. 


''' See  proposed  Form  A,  Item  21  and  proposed 
revisions  to  Item  601  of  Regulation  S-K,  17  CFTt 
229.601. 


We  solicit  comment  regarding  the 
reporting  history  of  companies  with  a 
public  float  of  $75  million  or  more.  Is 
24  months  the  proper  reporting  history 
to  permit  companies  with  that  amount 
of  public  float  to  determine  the  timing 
of  their  effectiveness?  Would  a  12- 
month  reporting  history  be  sufficient  in 
this  regard?  Similarly,  is  24  months  the 
proper  reporting  history  to  permit  these 
companies  to  incorporate  by  reference 
Exchange  Act  periodic  reports?  Would  a 
12-month  reporting  history  be  sufficient 
in  this  regard?  For  each  of  these 
purposes  (i.e.,  timing  of  effectiveness 
and  incorporation  by  reference),  should 
we  add  an  annual  report  filing 
requirement  to  the  24-  or  12-month 
reporting  periods?  Finally,  for  each  of 
these  purposes,  we  have  proposed  that 
the  company  be  timely  in  filing  its 
Exchange  Act  reports  for  the  most  recent 
12  months.  Is  this  sufficient  evidence  of 
providing  timely  information  to  the 
market?  Would  a  longer  period,  such  as 
24  months,  be  more  appropriate? 

We  also  solicit  comment  regarding  the 
reporting  history  of  companies  with  a 
public  float  of  less  than  $75  milUon.  Is 
24  months  of  Exchange  Act  reporting 
and  the  filing  of  at  least  two  annual 
reports  the  proper  reporting  history  to 
permit  companies  with  that  amount  of 
public  float  to  determine  the  liming  of 
their  effectiveness?  Would  12  months  of 
Exchange  Act  reporting  and  the  filing  of 
at  least  one  annual  report  be  sufficient 
in  this  regard?  Similarly,  is  24  months 
of  Exchange  Act  reporting  and  the  filing 
of  at  least  two  annual  reports  the  proper 
reporting  history  to  permit  these 
companies  to  incorporate  by  reference 
Exchange  Act  periodic  reports?  Would 
12  months  of  Exchange  Act  reporting 
and  the  filing  of  at  least  one  .annual 
report  be  sufficient  in  this  regard?  For 
eac£  of  these  purposes,  should  we 
simply  require  either  a  24-  or  12-month 
reporting  history,  without  regard  to  how 
many  annual  reports  had  been  filed  by 
the  registrant?  Finally,  for  each  of  these 
purposes,  we  have  proposed  that  the 
company  be  timely  in  filing  its 
Exchange  Act  reports  for  the  most  recent 
12  months.  Is  this  sufficient  evidence  of 
providing  timely  information  to  the 
market?  Would  a  longer  period,  such  as 
24  months,  be  more  appropriate?  For 
piuposes  of  timing  of  effectiveness, 
should  we  require  that  the  Exchange  Act 
annual  report  incorporated  by  reference 
be  reviewed  fully  by  Commission  staff 
and  satisfactorily  amended  for  any  staff 
comments? 

4.  DisquaUfication  for  Seasoned  Form  A 
Companies 

As  noted.  Form  A  would  permit 
smaller,  reporting  issuers  to  incorporate 
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by  reference  their  Exchange  Act  reports 
and  to  have  greater  control  over  their 
effectiveness  time  schedule.  We  do  not 
believe  that  all  issuers  that  would  meet 
proposed  Form  A's  reporting  and  other 
eligibility  requirements  would 
necessarily  be  suited  to  incorporate  by 
reference  their  company  information  or 
have  expedited  effectiveness.  We 
believe  certain  events  and 
circumstances  justify  disqualification  of 
otherwise  eligible  issuers  from  taking 
advantage  of  those  benefits  on  Form  A. 
We  propose  to  use  the  same  factors  that 
disqualify  otherwise  eligible  issuers 
from  using  Form  B. '  '''*  As  we  do  with 
Form  B  issuers,  we  solicit  comment  on 
whether  we  should  lengthen  the  "look- 
back" periods  we  propose  to  use  to 
disqualify  Form  A  issuers  from 
designating  the  effective  date  of  their 
registration  statements  or  incorporating 
by  reference.  If  so,  should  the  periods  be 
independent  of  or  match  those  in  Form 
B? 

5.  Real  Estate  Companies 

Real  estate  entities  that  formerly 
registered  on  Form  S-11  would  now 
register  on  Form  A,  unless  they  meet  the 
eligibility  requirements  of  another  form. 
Disclosure  specifically  required  by  Form 
S-11  instead  has  been  added  to 
Regulation  S-K.'^^  Real  estate  entities 
that  formerly  provided  such  disclosure 
on  Forms  S-11  or  S— 4  would  continue 
to  be  required  to  provide  such 
disclosure  on  Forms  A  and  C, 
respectively. 

These  proposed  disclosure 
requirements  of  Regulation  S-K  have 
been  drafted  in  plain  English  and  would 
codify  certain  staff  practices  regarding 
disclosure  by  real  estate  entities.  These 
practices  include  disclosing: 

1.  When  finite  life  entities  intend  to 
sell  their  properties; 

2.  The  securities  rating  assigned  by  a 
nationally  recognized  statistical  rating 
organization  ("NRSRO")  to  any 
securities  in  which  the  registrant  has 
invested; 

3.  Any  cross  default  or  cross 
collateralization  provisions  in 
mortgages;  and 

4.  Information  about  subsidiaries, 
such  as  operating  partnerships. 
Additionally,  to  provide  uniformity  on 
how  registrants  calculate  occupancy 
rates,  the  Commission  is  proposing  to 
require  real  estate  entities  to  disclose 
occupancy  rates  as  a  percentage  of 


rentable  square  footage  or  units. '^<' 
Finally,  the  new  disclosure 
requirements  of  Regulation  S-K  would 
omit  disclosure  currently  required  by 
Item  35  of  Form  S-11,  as  it  appears  no 
longer  applicable  to  most  real  estate 
companies. 

We  also  propose  to  amend  Forms  10 
and  Form  10-K  to  codify  the  staffs 
practice  of  requiring  real  estate  entities 
to  disclose: 

•  Operating  and  financing 
activities;''''' 

•  Real  estate  and  other  investment 
activities;'''*  and 

•  A  description  of  real  estate  and 
operating  data.' ^' 

We  also  are  proposing  in  certain 
offerings  by  real  estate  entities  to 
eliminate  the  Guide  5  recommendation 
that  a  registrant  supplementally  provide 
the  Commission  staff,  before  use,  sales 
materials  it  intends  to  furnish  to 
investors. '80  The  Commission  staff 
would  no  longer  pre-review  the  sales 
materials  in  cases  where  an  issuer  has 
the  power  to  designate  the  effective  date 
of  its  registration  statement  or  when  the 
Commission  staff  has  notified  the  issuer 
that  it  will  not  be  reviewing  its 
registration  statement.  The  benefits 
provided  by  the  ability  to  designate 
effectiveness  would  be  significantly 
diminished  if  the  issuer  nevertheless 
had  to  delay  its  offering  until  the 
Commission  staff  had  pre-reviewed  its 
sales  materials.  Similarly,  there  would 
be  little  benefit  to  investors  ft-om 
Commission  staff  pre-review  of  sales 
materials  where  the  staff  would  not  also 
review  the  issuer's  registration 
statement.  Proposed  Rule  425  generally 
would  require  issuers  and  offering 
participants  to  file  sales  materials  used 
in  an  offering.  We  request  comment  as 
to  whether  the  Guide  5  recommendation 
to  provide  the  Commission  staff  with 
sales  materials  supplementally  should 
be  eliminated  for  all  offerings  because 
sales  materials  generally  would  be  filed 
under  proposed  Rule  425. 

C.  Applicability  of  Civil  Liability 
Provisions  to  Offerings  Registered  on 
Proposed  Forms  A  and  B 

The  proposals  provide  a  liability 
structure  that  depends  on  the  content  of 
materials,  as  well  as  the  manner  and 
time  in  which  materials  are  used.  The 


"*  See  General  Instruction  II.B.  of  proposed  Form 
A,  17  CFR  239,4.  For  a  discussion  of  the  nature  of 
and  reasons  behind  the  disqualifications,  see 
Section  V.A,2,g,  of  this  release, 

"» See  proposed  Items  1 101—1 1 1 3  of  Regulation 
S-K.  17  CFR  229,1101—229.1113, 


"*  See  proposed  Item  1107  of  Regulation  S-K,  17 
CFR  229,1107, 

'"See  proposed  Item  1105  of  Regulation  S-K,  17 
CFR  229,1105, 

"•See  proposed  Item  1106  of  Regulation  S-K.  17 
CFR  229,1106, 

'"See  proposed  Item  1107  of  Regulation  S-K,  17 
CFR  229,1107, 

"°See  proposed  revisions  to  Guide  5.  referenced 
in  17CFR229,801(e), 


following  discussion  describes  this 
liability  structure. 

1.  Form  A  Offerings 

A  Form  A  offering  either  may  involve, 
or  must  involve,  the  following  materials 
used  in  connection  with  the  offer  or  sale 
of  securities: 

•  The  Form  A  registration  statement, 
including  the  prospectus; 

•  If  the  issuer  is  seasoned,  the 
Exchange  Act  reports  that  it 
incorporates  by  reference  into  its 
registration  statement; 

•  Free-writing  materials,  but  only 
after  the  issuer  files  the  Form  A 
registration  statement; 

•  A  prospectus  contained  in  a  post- 
effective  amendment  to  the  Form  A 
registration  statement;  and 

•  Prospectus  supplements  that  the 
issuer  uses  after  effectiveness  of  the 
Form  A  registration  statement  for  shelf 
offerings. 

The  liability  that  applies  to  each  of 
these  types  of  materials  is  as  follows. 

Section  11  liability  would  attach  to 
the  effective  Form  A  registration 
statement,  including  the  prospectus  in 
it.'8' 

A  Form  A  registrant  relying  on 
incorporation  by  reference  would  have 
to  incorporate  into  the  registration 
statement  its  last  annual  report  filed 
under  Section  13(a),  and  all  Exchange 
Act  reports  that  it  files  under  Section 
13(a)  thereafter  up  to  the  date  of 
effectiveness.  Section  11  liability  would 
attach  to  all  information  in  those 
incorporated  reports.  '^^  Section  11  also 
would  attach  to  any  Exchange  Act 
report  filed  after  the  effective  date  that 
the  issuer  incorporates  by  reference 
through  filing  a  post-effective 
amendment. '83 

A  Form  A  registrant  using  ft-ee  wrriting 
materials  after  it  files  its  registration 
statement  would  file  those  materials  in 
accordance  with  Rule  425.  Section 
12(a)(2)  Habihty  would  attach  to  all  fi-ee 
writing  materials  the  registrant  uses, 
whether  or  not  they  are  filed  under  Rule 
425  as  required. 

A  Form  A  registrant  could  make 
additions  or  revisions  to  the  prospectus 
by  filing  a  post-effective  amendment  to 
the  registration  statement.  The 


""  Section  12(a)(2)  liability  also  would  attach  to 
any  information  in  the  registration  statement  that  is 
part  of  a  prospectus.  Section  12(a)(2)  also  would 
attach  to  any  oral  communication  used  to  offer  or 
sell  the  securities. 

"2  The  filed  Exchange  Act  reports  would  also  be 
subject  to  Section  18  liability.  See  Section  XI.A.3 
of  this  release  for  a  discussion  of  Section  18  of  the 
Exchange  Act. 

'"A  Form  A  issuer  may  not  incorporate 
Exchange  Act  reports  filed  after  the  effective  date 
except  through  a  post-effective  amendment. 
Forward  incorporation  Is  not  available  on  Form  A, 


'"SeeSecuri 
S77k(a),  andlt( 
CFR  229,51 2(a) 

'"SeeExcha 
S  78j(b),  Exchar 
S  and  Securitie 
S77q(a). 

'»*  Section  12 
any  informatioi 
part  of  a  prospe 
ttted  to  offer  or 
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prospectus  in  a  post-effective 
amendment  becomes  the  prospectus  in 
the  registration  statement.  '*■» 
Accordingly,  Section  11  would  attach  to 
any  prospectus  (and  any  other 
information)  included  in  a  post-effective 
amendment  to  Form  A. 

As  proposed,  Form  A  registrants 
would  not  be  permitted  to  undertake 
delayed  shelf  offerings  of  securities 
under  Rule  415.  Those  registrants  could, 
however,  undertake  other  shelf 
offerings,  such  as  continuous  offerings. 
In  those  offerings,  the  registrant  could 
use  prospectus  supplements  to  change 
the  prospectus  in  the  registration 
statement  after  effectiveness.  Because 
prospectus  supplements  are  not  set  forth 
in  post-effective  amendments,  it  has 
been  argued  that  Section  1 1  liability 
does  not  attach  to  them.  It  is  our  view 
that  these  supplements  are  part  of  that 
prospectus  and  Section  11  liability 
applies  to  the  information  in  them. 

All  of  the  materials  described  above 
would  be  subject  not  only  to  the  civil 
liability  provisions  of  the  Securities  Act, 
but  also  to  the  antifraud  provisions  of 
the  Securities  Act  and  the  Exchange 
Act.  The  proposals  would  have  no  effect 
on  the  applicability  of  those 
provisions. '85 

Rule  167  defines  any  communication 
made  more  than  30  days  before  filing  in 
a  Form  A-registered  offering  as  not 
being  an  offer  to  sell  or  offer  to  buy 
securities  for  purposes  of  Section  5(c)  of 
the  Securities  Act.  Because  of  this 
definition,  neilher  Section  11  nor 
Section  12(a)(2)  of  the  Securities  Act 
would  attach  to  these  communications. 
However,  these  definitions  do  not  affect 
the  application  of  the  anti-fraud 
provisions  of  the  Exchange  Act  or  the 
Securities  Act.  For  example,  any 
communication  "in  connection  with  the 
purchase  or  sale"  of  a  security  would  be 
subject  to  Exchange  Act  Section  10(b), 
regardless  of  Rule  167.  Similarly,  any 
"offer  or  sale  of  any  security"  would  be 
subject  to  Securities  Act  Section  17(a). 

2.  Form  B  Offerings 

In  a  Form  B-registered  offering,  the 
liability  provisions  would  apply  to 
written  disclosures  as  follows: 

•  Section  11  would  apply  to  all 
information  in  the  registration 
statement,  including:  '** 


'"See  Securities  Act  Section  11(a),  15  U.S.C. 
S77k(a),  and  Item  512(a)(2)  of  Regulation  S-K,  17 
CFR  229.512(a)(2). 

'"  See  Exchange  Act  Section  10(b),  15  U.S.C. 
$  78j(b),  Exchange  Act  Rule  lOb-5, 17  CFR  240.10b- 
5  and  Securities  Act  Section  17(a),  15  U.S.C. 
$77q(a). 

'»*Sectron  12(a)(2)  liability  also  would  attach  to 
any  information  in  the  registration  statement  that  is 
part  of  a  prospectus  and  to  any  oral  communication 
«$ed  to  offer  or  sell  the  securities. 


•  The  term  sheet, 

•  Offering  information  used  during 
the  offering  period, '87 

•  The  Exchange  Act  reports 
incorporated  by  reference  into  the 
registration  statement, 

•  Material  updates  to  the  disclosure 
in  the  incorporated  Exchange  Act 
reports,  and 

•  All  other  information  included  in 
the  registration  statement,  including 
exhibits; 

•  Section  12(a)(2)  liability  would 
always  apply  to  "free-writing"  materials 
that  are  used  during  the  offering  period, 
including  regularly  released  forward- 
looking  information; 

•  Section  12(a)(2)  liability  may  apply 
to  factual  business  communications 
during  the  offering  period; 

•  Section  17(a)  liability  would  apply 
to  any  communication  that  constitutes 
an  offer  of  a  security,  regardless  of 
whether  that  offer  was  made  during  the 
offering  period;  and 

•  Exchange  Act  Section  10(b)  liability 
would  apply  to  any  communication  in 
connection  with  the  purchase  or  sale  of 
a  security,  regardless  of  whether  that 
communication  was  during  the  offering 
period. 

a.  Section  11 

Section  11  liability  would  attach  to  all 
information  in  the  Form  B  registration 
statement.  Offering  information  that  is 
used  during  the  offering  period  must  be 
filed  as  part  of  the  registration 
statement.  Offering  information  used  in 
the  period  beginning  15  days  before  the 
first  offer  and  ending  with  the  filing  of 
the  registration  statement  must  be  filed 
with  that  registration  statement.  Because 
the  offering  period  runs  through  the 
completion  of  the  offering,  all  offering 
information — including  pricing 
information — used  after  filing  of  the 
registration  statement  would  have  to  be 
filed  as  an  amendment  to  the  Form  B 
registration  statement. 

A  Form  B  registrant  must  incorporate 
by  reference  into  the  registration 
statement  its  last  annual  report  filed 
under  Section  13(a),  and  all  Exchange 
Act  reports  that  it  files  thereafter  up  to 
the  date  of  effectiveness  of  the 
registration  statement.  A  Form  B 
registrant  also  must  incorporate  by 
reference  into  the  registration  statement 
all  Exchange  Act  reports  it  files  between 
effectiveness  of  the  Form  B  registration 
statement  and  the  completion  of  the 
offering. 

A  Form  B  registrant  must  inform 
potential  investors  of  material  updates 


to  its  Exchange  Act  reports.  The 
registrant  would  accomplish  this 
thrpugh  the  use  of  offering  information 
that  is  filed  as  part  of  the  effective  Form 
B  registration  statement. 

b.  Section  12(a)(2) 

Section  12(a)(2)  liability  would 
always  apply  to  free  writing  materials 
that  are  used  during  the  offering  period. 
Among  other  communications,  regularly 
released  forward-looking  information 
would  be  included  in  this  category  of 
information.'** 

Free  writing  materials  used  during  the 
offering  period  would  have  to  be  filed 
in  accordance  with  Rule  425.  Free 
writing  materials  used  in  the  period 
beginning  15  days  before  the  first  offer 
and  ending  with  the  filing  of  the 
registration  statement  must  be  filed 
under  Rule  425.  Because  the  offering 
period  runs  through  the  completion  of 
the  offering,  free  wTiting  materials  used 
after  filing  of  the  registration  statement 
also  mus"!  be  filed  under  Rule  425. 
Section  12(a)(2)  liability  would  attach  to 
all  free  writing  materials  the  registrant 
uses,  whether  or  not  they  are  filed  under 
Rule  425  as  required. 

While  factual  business 
communications  are  not  "free  writing" 
materials,'**  Section  12(a)(2)  may  still 
apply  to  those  communications  during 
the  offering  period  if  they  are  made  to 
offer  securities. 

c.  .Section  17(a)  and  Exchange  Act 
Section  10(b) 

Section  17(a)  liability  would  apply  to 
any  communication  in  the  offer  or  sale 
of  a  security,  regardless  of  whether  that 
communication  was  made  during  the 
offering  period.  Exchange  Act  Section 
10(b)  liability  would  apply  to  any 
commimication  in  connection  with  the 
purchase  or  sale  of  a  security,  regardless 


""The  offering  period  would  begin  15  days 
before  the  flrst  offer  is  made  and  end  at  the 
completion  of  the  offering. 


""Proposed  Securities  Act  Rule  168.  17  CFR 

230.168,  would  define  "regularly  released  forward- 
looking  information"  and  exempt  it  from  the 
prohibition  on  pre-filing  offers  in  Section  5(c).  This 
exemption  would  be  more  significant  for  Form  A- 
registered  offerings,  because  all  pre-filing  offers  in 
connection  with  offerings  registered  on  Form  B 
would  be  exempt  from  Section  5(c)  under  proposed 
Securities  Act  Rule  166.  17  CFR  230.166.  Regularly 
released  forward-looking  information  must  be  filed 
under  proposed  Securities  Act  Rule  425,  17  CFR 
230.425. 

|"» Proposed  Securities  Act  Rule  169.  17  CFR 

230.169.  would  deflne  "factual  business 
communications"  and  exempt  them  from  the 
prohibition  on  pre-filing  offers  in  Section  5(c).  This 
exemption  would  be  more  significant  for  Form  A- 
registered  offerings,  because  all  pre-filing  offers  in 
connection  with  offerings  registered  on  Form  B  are 
exeiftpt  from  Section  5(c)  under  proposed  Securities 
ActT^ule  166,  17  CFR  230.166.  Proposed  Securities 
Act  Rule  425.  17  CFR  230.425,  would  state  that 
registrants  need  not  file  "factual  business 
communications,"  regardless  of  when  they  are 
made. 
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of  whether  that  communication  was 
during  the  offering  period. 

Rule  167  defines  any  communication 
made  more  than  30  days  before  filing  in 
a  Form  A-registered  offering  as  not 
being  an  offer  to  sell  or  an  offer  to  buy 
the  securities  being  offered  under  the 
registration  statement.  Rule  167  has  a 
similar  treatment  for  communications 
made  before  the  offering  period  in  a 
Form  B-registered  offering.  Because  of 
this  rule,  neither  Section  11  nor  Section 
12(a)(2)  would  attach  to  these 
communications.  Rule  167  does  not, 
however,  affect  the  application  of 
Section  17(a)  or  Exchange  Act  Section 
10(b)  to  these  communications. 

D.  Form  C  Offerings 

1.  Use  of  Form  C 

Under  the  proposed  system,  business 
combinations  and  exchange  offers 
would  be  registered  exclusively  on 
proposed  Form  C.'^  Proposed  Form  C 
would  permit  all  offerings  that~were 
available  on  Forms  S-4  and  F-4.  One 
form  would  be  available  for  both 
domestic  and  foreign  issuers."'  A 
registrant  must  use  Form  C,  or  SB-3  if 
a  small  business  issuer,  to  register  an 
offering  under  the  Securities  Act  that  is: 

1.  A  business  combination  transaction 
of  the  type  specified  in  Rule  145(a); 

2.  A  merger  in  which  the  applicable 
law  would  not  require  the  solicitation  of 
the  votes  or  consents  of  all  of  the 
security  holders  of  the  company  being 
acquired; 

3.  An  exchange  offer  for  securities  of 
the  issuer  or  another  entity; 

4.  A  public  reoffering  or  resale  of  any 
securities  acquired  pursuant  to  this 
registration  statement;  or 

5.  More  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  1. 
through  4.  registered  on  one  registration 
statement. 


""Small  business  issuers,  however,  would 
register  business  combinations  and  exchange  offers 
on  proposed  Form  SB-3.  For  an  explanation  of 
Form  SB-3.  see  Section  V.E.4.  of  this  release.  A 
small  business  issuer's  disclosure  requirements 
would  not  differ  substantially  from  Form  S-4  today. 
Form  C  would  thus  provide  no  additional  benefits 
to  small  business  issuers  than  Form  SB-3  and,  for 
tracking  purposes,  small  business  issuers  would  be 
barred  from  using  Form  C.  A  small  business  issuer 
may.  of  course,  provide  more  information  on  Form 
SB-3  than  required  by  the  small  business  disclosure 
regime. 

'"U.S.  registrants  must  provide  all  information 
required  by  the  Items  of  the  Form  except  where  the 
Item  expressly  identifies  the  requirement  as 
applying  only  to  foreign  registrants.  Similarly, 
foreign  registrants  must  provide  all  information 
required  by  the  Items  of  this  Form  except  where  the 
Item  expressly  identifies  the  requirement  as 
applying  only  to  U.S.  registrants. 


2.  Relationship  with  Exchange  Act 
Rules 

Like  Forms  S-4  and  F-4,  the 
proposed  Form  C  prospectus  may  serve 
as  the  proxy  or  information  statement 
used  in  connection  with  the  proposed 
transaction.  Form  C  would  be  deemed  to 
meet  the  informational  and  filing 
requirements  of  the  proxy  or 
information  statement  rules  under 
Section  14  of  the  Exchange  Act  and 
Regulations  14A  and  14C. 

In  a  companion  release,  the 
Commission  is  also  proposing  changes 
to  the  Exchange  Act  and  Williams  Act 
regulatory  scheme  applicable  to 
extraordinary  transactions,  including 
the  rules  under  Sections  13(e).  14(a). 
14(c),  14(d)  and  14(e). ''^  For  a  more 
complete  discussion  of  the  rationale 
behind  the  extraordinary  transactions 
proposals,  you  also  should  read  that 
Release. 

3.  Timing  of  Form  C 

As  proposed,  a  Form  C  registration 
statement  would  be  subject  to 
Commission  staff  review  and  would 
become  effective  in  the  same  manner 
that  Forms  S-4  and  F-4  become 
effective  today.  Although  some  Form  C 
registration  statements  would  be  filed 
by  large  seasoned  issuers  acquiring  large 
seasoned  companies,  we  have  not 
proposed  automatic  effectiveness  for 
Form  C  under  the  theory  that  the  market 
is  not  informed  at  the  time  of  filing 
about  the  pro  forma  effects  of  the 
transaction.  We  solicit  comment, 
however,  regarding  whether  all 
registration  statements  filed  on  Form  C 
(except  Rule  13e-3  and  roll-up 
transactions)  should  become  effective 
automatically  upon  filing  or  on  an 
expedited  schedule  [e.g.,  20  days  after 
filing).  Should  Form  C  registration 
statements  filed  by  Form  B-eligible 
companies  become  effective 
automatically  upon  filing,  similar  to  the 
Form  B  registration  statement?  Should 
Form  C  registration  statements  become 
effective  automatically  or  on  an 
expedited  schedule  if  the  company  to  be 
acquired  would  meet  the  Form  B  public 
float/ ADTV  test?  What  if  both  the 
registrant  and  the  company  being 
acquired  would  meet  that  test?  Should 
Form  A  registrants  eligible  to  determine 
the  timing  of  effectiveness  of  a  Form  A 
registration  statement  also  be  able  to 
control  timing  of  their  Form  C 
registration  statements?  Are  there  any 
categories  of  offerings  on  Form  C  that 
should  be  granted  automatic  or 
expedited  effectiveness,  such  as 
exchange  offers? 


4.  Structure  of  Form  C 

In  keeping  with  other  Securities  Act 
registration  forms,  there  are  two  parts  to 
Form  C:  information  included  in  the 
prospectus  (Part  I)  and  information  not 
included  in  the  prospectus  (Part  II). 

a.  Part  I — Information  Required  in  the 
Prospectus 

Like  current  Forms  S-4  and  F-4,  Part 
I  is  divided  into  four  sections: 
information  about  the  transaction, 
information  about  the  registrant, 
information  about  the  company  being 
acquired,  and  voting  and  management 
information. 

i.  Information  About  the  Transaction 

The  first  section  requires  the 
disclosure  of  information  about  the 
proposed  transaction.  In  addition  to 
other  information,  this  section  requires 
a  prospectus  summary,  a  summary  of 
the  material  features  of  the  proposed 
transaction  and  a  presentation  of  pro 
forma  financial  information."-^  This 
section  is  designed  to  elicit  material 
information  about  a  transaction  that 
should  be  presented  in  a  prospectus 
subject  to  Securities  Act  liabilities 
which  is  delivered  to  investors.  We 
solicit  comment  on  whether  Form  B- 
eligible  registrants  should  be  required  to 
comply  with  the  mandated  disclosure 
requirements  for  transactional 
information  as  described  in  this  section 
or  whether  these  registrants  should  be 
permitted  somewhat  more  freedom  to 
develop  their  own  transactional 
disclosure,  much  as  they  would  on 
Form  B. 

ii.  Information  About  the  Registrant 

The  second  section  mandates  the 
disclosure  regarding  the  information 
required  about  the  registrant  and 
prescribes  different  levels  of 
information  required  to  be  presented  in 
the  prospectus  incorporated  by 
reference,  depending  on  which 
Securities  Act  form  the  registrant  could 
use  in  making  a  primary  offering  of  its 
securities.  Current  Forms  S-4  and  F-4 
apply  different  levels  of  registrant 
disclosure  based  on  the  registrant's 


'"2  See  Exchange  Act  Release  No.  40633  (Nov  3 
1998). 


'"Other  information  required  by  this  section 
include:  a  description  of  material  contacts  between 
the  registrant  and  the  company  being  acquired: 
information  required  for  reofferings  by  persons 
deemed  to  be  underwriters:  disclosure  regarding  the 
interests  of  named  experts  and  counsel:  and 
disclosure  of  the  Commission's  position  on 
indemnification  for  Securities  Act  liabilities. 

Real  estate  entities  would  be  required  to  provide 
additional  information  specific  to  that  industry. 
That  information  includes  disclosure  regarding:  risk 
factors:  the  organization:  tax  treatment:  certain 
relationships  and  related  transactions:  selection, 
management  and  custody  of  investments:  conflict  of 
interest  policy  and  limitations  of  liability. 


(B)  Seasonei 


'"The  descr 
incorporated  oi 
and  securities  c 
Section  12  of  tf 
either  listed  for 
trading  privileg 
pr  bid  and  offei 
rapKirted  in  an  i 
operated  by  a  n 

'»'  See  Sectio 
release  regardii 
incorporate  by 
^11  documents  i 
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eligibility  for  Forms  S-1,  S-2.  S-3,  F- 
1.  F-2  and  F-3.  Proposed  Form  C 
continues  this  approach  and  reflects  the 
proposed  re-tiering  of  the  registration 
forms. 

CA)  Form  B  Eligible  Registrants 

If  the  registrant  meets  the  registrant 
eligibility  requirements  of  General 
Instruction  I.B.  and  the  public  float/ 
ADTV  test  of  Form  B,  it  may  elect  to 
satisfy  company  disclosure 
requirements  through  incorporation  by 
reference.  The  registrant  would  provide 
substantially  the  same  information  that 
a  Form  S-3  or  F-3  eligible  issuer 
currently  provides  on  Forms  S-4  and  F- 
4: 

1.  A  description  of  any  material 
change  in  the  affairs  of  the  registrant 
that  is  not  already  described  in  a  filing 
with  the  Commission  which  is 
incorporated  by  reference  into  the  Form 
C; 

2.  Incorporation  by  reference  of  its 
latest  annual  report  filed  in  '".ccordance 
with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  and  any  other  reports 
filed  pursuant  to  Section  13(a)  or  15(d) 
of  the  Exchange  Act  since  the  end  of  the 
fiscal  year;  and 

3.  Under  certain  circumstances, 
incorporation  by  reference  of  the 
description  of  capital  stock  contained  in 
an  Exchange  Act  registration 
statement."* 

(B)  Seasoned  Form  A  Registrants 

If  the  registrant  meets  the  eligibility 
requirements  for  incorporation  by 
reference  in  Form  A,  it  may  elect  to 
comply  with  the  incorporation  by 
reference  option  in  Form  C.  "*  A 
registrant  choosing  this  option  must 
incorporate  by  reference  into  the 
prospectus  and  deliver  with  the 
prospectus  its  latest  annual  report  filed 
pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act  and  either  deliver  or 
include  in  the  prospectus  the 
information  in  Part  I  of  Form  10-Q  or 
10-QSB  for  the  most  recent  fiscal 
quarter.  The  registrant  must  deliver  the 
information  required  by  this  option  with 
the  first  prospectus  it  sends.  As  with 
Form  A,  it  need  not  deliver  that 


i'*The  description  of  capital  stock  must  be 
incorporated  only  if  capital  stock  is  being  registered 
and  securities  of  the  same  class  are  registered  under 
Section  12  of  the  Exchange  Act,  and  such  stock  is 
either  listed  for  trading  or  admitted  to  unlisted 
trading  privileges  on  a  national  securities  exchange 
pr  bid  and  offer  quotations  for  such  stock  are 
reported  in  an  automated  quotations  system 
operated  by  a  national  securities  association. 

I"  See  Sections  V.B.l.a.iii.(A)  and  V.B.4.  of  this 
release  regarding  Form  A  issuers  eligible  to 
incorporate  by  reference.  Section  11  would  apply  to 
all  documents  incorporated  by  reference  in  Form  C. 


information  with  any  subsequent 
prospectus  it  sends  to  the  same  person. 

The  disclosure  required  from 
seasoned  Form  A  registrants  would  also 
include  a  description  of  any  material 
change  in  the  registrant's  affairs  that  is 
not  already  described  in  a  filing  with 
the  Commission  and  incorporated  by 
reference  into  Form  C. 

Unlike  current  Form  S-4.  Form  C 
would  not  permit  delivery  of  a 
company's  glossy  annual  or  glossy 
quarterly  report  to  security  holders  in 
lieu  of  delivery  of  a  Form  lO-TC  or  Form 
10-Q  report.  Just  as  we  are  soliciting 
comment  on  whether  to  provide  the 
option  to  incorporate  and  deliver  a 
company's  glossy  annual  and  quarterly 
report  in  lieu  of  a  company's  Form  10- 
K  and  Form  10-Q  for  "seasoned" 
companies  filing  on  Form  A,  we  solicit 
comment  on  whether  we  should  provide 
this  option  for  seasoned  Form  A 
companies  filing  on  Form  C. 

(C)  All  Other  Registrants 

All  registrants  ineligible  for  Form  C's 
two  incorporation  by  reference  options 
would  disclose  in  the  registration 
statement  the  same  information  as 
current  Forms  S-4  and  F-4  require  of 
Forms  S-1  and  F-1  registrants.  In 
addition,  real  estate  entities  would 
disclose  the  information  required  by  the 
following  proposed  items  of  Regulation 
S-K:  Item  1105,  Operating  and 
financing  activities;  Item  1106,  Real 
estate  and  other  investment  activities; 
and  Item  1107,  Description  of  real  estate 
and  operating  data. 

iii.  Information  About  the  Company 
Being  Acquired 

Similar  to  current  Forms  S—4  and  F- 
4,  proposed  Form  C  would  require 
presentation  of  disclosure  about  the 
company  being  acquired  in  the 
registration  statement.  Presentation  of 
disclosure  could  be  made  under  the 
same  options  that  would  be  available  to 
the  registrant.  Thus,  a  company  to  be 
acquired  would  refer  to  the 
"Information  About  the  Registrant" 
section  to  determine  whether  and  how 
it  could  incorporate  by  reference. 

Forms  S-4  and  F-4  give  non-reporting 
companies  to  be  acquired  a  choice  about 
the  amount  of  disclosure  that  they 
provide.  They  may  either  provide  the 
full  company  information  required  by 
reporting  companies  "*  or  provide 
abbreviated  company  information 
which  only  non-reporting  companies 
are  permitted  to  provide.  "^  Form  C 
proposes  different  disclosure 


requirements  than  on  current  Forms  S- 
4  and  F— 4.  Form  C  would  require  a  non- 
reporting  company  to  provide  the  same 
non-financial  disclosure  as  a  reporting 
company  "*  but  would  not  require  the 
company  to  provide  the  full  financial 
statement  disclosure  that  a  reporting 
company  would  have  to  provide.  "^  We 
solfcit  comment  on  what  non-financial 
disclosure  should  be  required  by  non- 
reporting  companies.  Would  the 
requirement  to  provide  the  same 
information  as  reporting  companies  be 
unduly  burdensome  on  these 
companies?  If  so.  what  information 
should  be  required  by  non-reporting 
companies? 

iv.  Voting  and  Management  Information 

Form  C  would  require  issuers  to 
present  much  the  same  information  in 
the  Form  C  prospectus  as  they  would  be 
required  to  present  in  Forms  S-4  and  F- 
4  today.  If  either  the  registrant  or  the 
company  to  be  acquired  is  soliciting 
proxies,  consents  or  authorizations. 
Form  C  would  require  information 
about:  the  meeting,  the  vote  required  for 
approval,  revocability  of  proxy, 
dissenters'  rights,  persons  maldng  the 
solicitation,  persons  with  substantial 
interest  in  the  matter  and  voting 
securities  of  principal  holders. 

Whether  or  not  proxies,  consents  or 
authorizations  are  being  solicited,  and 
in  the  case  of  exchange  offers.  Form  C 
would  require  information  concerning 
voting  securities  and  the  principal 
holders  of  such  shares  with  respect  to 
all  directors  and  executive  officers  of 
both  entities.  Form  C  would  require 
information  about  directors  and 
exe'cutive  officers  of  the  surviving  or 
acqjjiring  company,  certain 
relationships  and  related  transactions 
and  executive  compensation.  If  eligible 
to  incorporate  by  reference,  the 
registrant  or  the  company  to  be  acquired 
could  incorporate  this  information  into 
the  prospectus  in  lieu  of  presenting  the 
information  in  the  prospectus. 


i»*See  Item  17(a)  of  Form  S-4  and  Item  17(a)  of 
Form  F— 4. 

"'  See  Item  17(b)  of  Form  S-4  and  Item  17(bi  of 
Form  F— 4. 


i»»Form  S-4  does  not  require  non-reporting 
companies  to  be  acquired  to  provide  the 
information  required  by  Item  102  of  Regulation  S- 
K  (description  of  property).  Item  103  of  Regulation 
S-K  (legal  proceedings)  or  Item  304(a)  of  Regulation 
S-K  (changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure).  Form  C  would  require  both  reporting 
and  non-reporting  companies  to  provide  this 
information.  Similarly,  Form  F-4  does  not  require 
non-reporting  companies  to  be  acquired  to  provide 
the  information  required  by  Item  2  of  Form  20-F 
(description  of  property).  Item  3  of  Form  20-F  (legal 
proceedings).  Item  6  of  Form  20-F  (exchange 
controls)  and  Item  7  of  Form  20-F  (taxation).  F6rm 
C  would  require  both  reporting  and  non-reporting 
companies  to  provide  this  information. 

'"See  Items  18(c)  and  21(b)  of  proposed  Form  C. 
17  CFR  239.6.  For  a  more  complete  discussion  of 
this  proposal,  gee  Exchange  Act  Release  No.  40633 
(Nov.  3,  1998). 
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b.  Part  II — Information  Not  Required  in 
the  Prospectus 

Just  as  in  Form  S-4  and  F-4,  Part  II 
of  proposed  Form  C  would  require,  in 
the  registration  statement  but  not  in  the 
prospectus  that  is  dehvered  to 
shareholders,  information  about 
indemnification  of  directors  and 
officers,  exhibits  and  undertakings. 

5.  General  Instruction  G.  of  Form  S-4 

Proposed  Form  C  would  not  include 
any  instruction  to  parallel  General 
Instruction  G.  of  Form  S-4  regarding  the 
formation  of  bank  or  savings  and  loan 
holding  companies.  This  General 
Instruction  is  part  of  Form  S-4,  but  is 
no  longer  needed  in  the  business 
combination  form  because  Congress  has 
amended  the  Securities  Act.^<»  Section 
3(a)(12)  exempts  from  registration  the 
vast  majority  of  those  transactions 
eligible  for  General  Instruction  G.^o'  In 
those  limited  situations  in  which  an 
offering  regarding  the  formation  of  a 
bank  or  saving  and  loan  holding 
company  falls  outside  of  the  Section 
3(a)(12)  exemption,  the  registrant  may 
still  register  the  transaction  on  any  form 
appropriate  to  the  registrant  and 
transaction.  In  addition.  Staff 
Accounting  Bulletin  50,  which  permits 
abbreviated  financial  statements,  would 
still  be  available  in  this  transaction. 

6.  Small  Business — Business 
Combinations 

Small  business  issuers  would  not  be 
permitted  to  register  an  offering 
involving  a  business  combination  on 
Form  C.  Instead,  we  are  proposing  a 
new  form.  Form  SB-3,  whidi  is  a  small 
business  combination  form. 202  Due  to 
the  necessary  different  requirements  of 
larger  domestic  and  foreign  issuers  and 
those  issuers  in  the  small  business 
reporting  regime,  the  use  of  two  forms 
is  necessary  for  business  combinations 
to  provide  clarity  for  the  registrant  as  to 
the  requirements  of  the  particular 
offering. 

In  the  event  that  a  registrant  filing  on 
Form  C  is  registering  an  acquisition  of 
a  company  that  is  reporting  pursuant  to 
the  small  business  issuer  regime,  the 
small  business  issuer  need  only  provide 
the  information  in  the  registration 


^^Riegle  Community  Development  and 
Regulatory  Improvement  Act,  Pub.  L.  No.  103-325. 
Title  III.  S  320.  108  Stat.  2225  (1994)  amending 
§  3(a)  of  the  Securities  Act  (15  U.S.C.  §  77c(a)). 

""  Transactions  in  which  the  rights  and  interests 
of  security  holders  in  the  holding  company  are  not 
"substantially  the  same"  as  those  in  the  bank  or 
savings  and  loan  association  before  the  transaction 
are  not  exempted  from  registration  by  Section 
3(a)(12)  but  would  have  satisfied  General 
Instruction  G.  of  Form  S— 4. 

»»  See  Section  V,E.4.  of  this  release  for  a 
discussion  of  proposed  Form  SB-3. 


statement  that  it  would  be  required  to 
provide  if  the  offering  was  registered  on 
Form  SB-3. 

E.  Small  Business  Issuers 

1.  Small  Business  Issuers'  System 

In  1992  and  1993,  we  adopted  special 
registration  forms  under  the  Securities 
Act  for  smaller  issuers:  Forms  SB-1  and 
SB-2.20^  We  also  adopted  special  forms 
for  these  issuers  to  use  in  registering 
and  reporting  under  the  Exchange 
Act. 204  The  disclosure  requirements  of 
those  forms  are  less  extensive  than  the 
ones  that  apply  to  larger  issuers. 

The  small  business  issuer  registration 
and  reporting  systems  were  designed  to 
facilitate  capital-raising  by  small 
businesses  and  reduce  their  costs  in 
complying  with  the  federal  securities 
laws.  A  small  business  issuer  generally 
is  any  issuer  with  less  than  $25  million 
in  revenues  and  a  public  float  of  less 
than  $25  million.^os 

2.  Re-defining  "Small  Business  Issuer" 

Since  the  Commission  adopted  the 
"small  business  issuer"  definition  in 
1992,  economic  and  market  changes 
have  occurred.  While  annual  inflation 
rates  have  remained  low,  the  nation's 
economy  has  experienced  significant 
growth.  Revenue  levels  of  most  public 
companies  increased  substantially,  and 
their  market  capitalizations  rose  even 
more  dramatically.  This  growth  in 
revenues  and  market  capitali2ation 
levels  has  effectively  reduced  the 
percentage  and  number  of  public 
companies  qualifying  as  small  business 
issuers.206  Many  companies  that  would 


™' Securities  Act  Release  No.  6919  (July  30,  1992) 
157  FR  364421  (adopting  Form  SB-2)  and  Securities 
Act  Release  No.  6996  (Apr.  28,  1993)  [58  FR  26509) 
(adopting  Form  SB-1). 

''"These  Exchange  Act  forms  are:  Form  10-SB 
(the  form  used  to  register  a  class  of  securities  under 
the  Exchange  Act);  Form  10-KSB  (the  annual  report 
form);  and  Form  10-QSB  (the  quarterly  report 
form).  We  also  revised  the  requirements  for  annual 
reports  to  security  holders  and  proxy  and 
information  statements  of  small  business  issuers. 
See  17  CFR  240.14a-3(b),  Note  to  Small  Business 
Issuers;  17  CFR  240.14c-3(a)(2),  Note  to  Small 
Business  Issuers;  and  17  CFR  240.14a-101.  Note 
G — Special  Note  for  Small  Business  Issuers. 

»» 17  CFR  230.405.  Other  conditions  also  must  be 
met.  The  issuer  must  be  either  a  U.S.  or  Canadian 
issuer  and  must  not  be  an  investment  company 
under  the  Investment  Company  Act  of  1940.  In 
addition,  if  the  issuer  is  a  majority-owned 
subsidiary  of  another  company,  the  parent  also 
must  be  a  small  business  issuer. 

'■^In  1992.  we  indicated  that  42%  of  public 
companies  had  revenues  of  less  than  $25  million 
and  63%  had  market  capitalizations  under  $25 
million.  Securities  Act  Release  No.  6924  (Mar.  20, 
1992)  157  FR  9768).  Today,  these  percentages  have 
fallen  to  31%  and  24%.  respectively.  (This  data  is 
derived  from  a  Compustat  database  for  9,698  public 
reporting  companies  as  of  June  24,  1998.)  While 
about  3,600  public  companies  met  the  $25  million 
revenues  test  in  1992,  only  about  3,000  public 


have  met  the  definition  of  small 
business  issuer  in  1992  now  do  not 
qualify  as  small  business  issuers  even 
though  they  remain  relatively  small. 
These  companies  must  satisfy  the  more 
extensive  disclosure  requirements  of 
Regulation  S-K  and  S-X  in  preparing 
their  registration  statements  and 
periodic  reports. 

We  have  had  six  years  of  successful 
experience  with  the  small  business 
issuer  disclosure  system.  Our 
experience  indicates  that  small  business 
issuers  have  incurred  less  cost,  time  and 
burden  in  preparing  disclosure 
documents  based  on  the  streamlined 
disclosure  requirements.  The  system  has 
improved  their  access  to  capital  and 
increased  their  competitiveness  against 
larger  companies  without  reducing 
investor  protection.  For  these  reasons, 
we  are  proposing  to  redefine  "small 
business  issuer"  by  revising  the  criteria 
in  the  definitions.207 

We  are  proposing  to  raise  the 
revenues  test  to  $50  million  and 
eliminate  the  public  float  test.  As  a 
result,  1100  more  public  companies 
would  meet  that  revenues  test  than 
satisfy  the  current  $25  million  revenues 
test  today.208  The  $50  million  revenues 
test  also  would  reinstate  the  percentage 
of  public  companies  that  met  the 
revenues  test  in  1992.209  while  the 
percentages  remain  constant,  500  more 
public  companies  would  meet  the  $50 
million  revenues  test  than  met  the  $25 
million  revenues  test  in  1992. 

Our  proposal  would  aid  non-reporting 
companies  with  revenues  between  $25 
and  $50  million  that  plan  to  register 
initial  public  offerings  under  the 
Securities  Act  or  propose  to  register  a 
class  of  securities  under  the  Exchange 
Act.  Also,  reporting  companies  that  are 
small  business  issuers  would  be  able  to 
remain  in  the  small  business  disclosure 
system  until  their  revenues  grow  to  $50 
minion.2'0 


companies  meet  that  test  today.  Our  analysis 
necessarily  excludes  private  companies  as 
information  for  them  is  not  generally  available. 

2<"See  proposed  revisions  to  Securities  Act  Rule 
405,  17  CFR  230.405:  Exchange  Act  Rule  12b-2.  17 
CFR  240.i2b-2:  and  Item  ID  of  Regulation  S-B,  17 
CFR  228.10. 

^Currently,  almost  4.100  public  companies  have 
revenues  below  $50  million. 

"*  Approximately  42%  of  public  companies  met 
the  $25  million  revenues  test  in  1992.  The  same 
percentage  would  meet  the  $50  million  test  today. 

""Currently,  reporting  companies  that  are  not  in 
the  small  business  disclosure  system  are  able  to  use 
that  system  only  if  they  meet  the  revenues  and 
public  float  tests  for  two  consecutive  years.  See  17 
CFR  228.10(a)(2)(iv).  We  would  alter  that  treatment 
for  purposes  of  the  transition  from  the  $25  million 
thresholds  to  the  $50  million  threshold.  Under  our 
proposals,  we  would  allow  a  reporting  company  to 
switch  to  the  small  business  issuer  disclosure 
system  immediately  in  the  first  year  after  the 
proposals  become  effective  if  it  had  revenues  of  less 
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ompanies  have 


I  We  would  eliminate  the  public  float 
test  from  the  small  business  issuer 
definition.  The  small  business  system  is 
designed  to  simplify  and  reduce  the  cost 
of  raising  capital  for  start-up, 
developing  and  small  businesses.  We 
believe  that  the  size  of  a  company's 
revenues  may  be  a  more  indicative 
measure  of  whether  a  company  needs 
the  benefits  of  the  small  business  system 
than  a  combined  revenues  and  public 
float  test.  While  the  public  float  test  for 
small  businesses  may  be  correlated  with 
the  size  of  a  company's  operations,  it 
can,  at  times,  penalize  those  small 
businesses  that  the  market  believes  to 
have  promising  prospects.  The 
elimination  of  the  public  float  test  also 
would  simplify  the  regulatory  scheme. 
Accordingly,  we  propose  that  a 
company  that  has  less  than  $50  million 
in  revenues  would  quaUfy  as  a  small 
business  issuer  regardless  of  the  size  of 
its  public  float. 

We  request  your  comments  on  the 
proposed  revised  definition  of  small 
business  issuer.^"  Should  the  proposed 
revenues  level  be  higher  (such  as  $60  or 
$70  million)  or  lower  (such  as  $45  or 
$40  million)?  Why?  Should  the  pubUc 
float  test  be  retained?  If  retained,  should 
it  also  be  set  at  $50  million  or  should 
it  be  retained  at  $25  million  or  increased 
to  $60  or  70  million?  Should  another 
measure,  such  as  assets  level  or  market 
capitalization,  be  used  to  define  small 
business  issuers?  If  another  measure  is 
used,  what  dollar  level  would  be 
appropriate  and  why? 

We  are  not  proposing  to  change  the 
time  period  over  which  revenues  would 
be  considered.  Under  the  current 
definition,  a  non-reporting  company 
would  look  at  the  amount  of  its 
revenues  during  its  last  fiscal  year  (and 
public  float  as  of  a  date  within  60  days 
before  filing  its  registration  statement). 
A  reporting  company  would  look  at  its 
revenues  (and  public  float)  as  the  end  of 
its  last  two  consecutive  fiscal  years.  We 
would  continue  to  apply  this  approach. 
Thus,  a  private  company  filing  either  an 
initial  public  offering  under  the 
Securities  Act  or  registering  a  class  of 
securities  under  the  Exchange  Act 
would  look  to  its  revenues  during  the  its 
last  fiscal  year.  A  public  reporting 
company  that  is  in  the  small  business 
disclosure  system  would  be  required  to 
leave  the  system  if  it  had  revenues  over 
$50  million  in  each  of  its  last  two 
consecutive  fiscal  years.  A  public 


reporting  company  which  is  not  in  the 
small  business  disclosure  system  would 
have  to  earn  less  than  $50  million 
revenues  in  each  of  its  last  two 
consecutive  fiscal  years  before  it  would 
be  permitted  to  switch  to  the  small 
business  system.  We  solicit  your 
comments  as  to  whether  a  revenues  test 
based  on  a  longer  time  period,  such  as 
three  years,  or  an  average  aimual 
revenues  test  based  on  a  three-year 
period,  would  be  better. 

3.  Proposed  Changes  to  Form  SB-2 

We  propose  changes  to  Form  SB-2  to 
permit  seasoned  small  business  issuers 
to  incorporate  their  previously  filed 
Exchange  Act  reports  by  reference.^'^  In 
most  cases,  the  Exchange  Act  disclosure 
would  satisfy  the  company  disclosure 
requirements  of  Form  SB-2.  By 
delivering  previously  prepared 
documents,  the  small  business  issuer 
would  avoid  the  expense,  time  and 
effort  required  in  recreating  this 
disclosure.  Those  issuers  would 
continue  to  include  the  same 
information  about  the  offering,  such  as 
use  of  proceeds  and  plan  of  distribution 
disclosure,  in  the  prospectus.^'^  We 
believe  there  is  no  compelling  reason  to 
preclude  the  small  business  issuer  from 
incorporating  by  reference  to  the  same 
extent  as  a  Form  A  issuer.  If  we  extend 
this  option  to  small  business  issuers, 
they  will  not  need  to  leave  the  less 
extensive  small  business  disclosure 
system  in  order  to  enjoy  the  benefits  of 
incorporation  by  reference.^''* 

a.  Conditions  for  Using  Incorporation  by 
Reference 

The  conditions  for  using 
incorporation  by  reference  in  Form  SB- 
2  would  be  the  same  as  those  in  Form 
A.  By  using  the  same  criteria,  we  would 
treat  equally  all  seasoned  Exchange  Act 
reporting  companies  that  are  not  using 
Form  B,  regardless  of  their  size.  To  use 
incorporation  by  reference,  the  small 
business  issuer  would  have  to  have  been 
subject  to  the  Exchange  Act  reporting 
requirements  for  at  least  a  twenty-four- 
month  period  and  have  filed  all 
required  reports  on  a  timely  basis 
during  the  twelve  months  just  before 


than  SSO  million  for  its  last  two  fiscal  years.  That 
transition  would  be  allowed  even  if  the  issuer's 
iwvenues  for  those  years  exceeded  the  current  525 
million  threshold  or  the  issuer  exceeded  the  current 
public  float  test  in  those  years. 

2 "  See  proposed  Item  10(a)(1)  of  Regulation  S-B, 
J7CFR  228.10(a)(1). 


2'2Section  11  would  apply  to  all  documents 
incorporated  by  reference  in  Form  SB-2. 

2"The  offering  disclosure  requirements  are 
contained  in  proposed  Form  S&-2.  Items  1-10  and 
14. 

21*  Form  S-2  currently  permits  incorporation  by 
reference  for  small  business  issuers  that  meet 
certain  requirements.  See  General  Instruction  n.C 
of  Form  S-2.  The  proposed  changes  to  Form  SB- 
2  would  preserve  this  option  for  these  issuers. 
While  small  business  issuers  would  be  eligible  to 
use  Form  A.  use  of  that  Form  would  involve 
compliance  with  Regulation  S-K  rather  than 
reliance  on  the  small  business  issuer  disclosure 
system. 


filing  the  Form  SB-2.2"  Likewise,  the 
issuer  also  must  have  filed  at  least  two 
Exchange  Act  armual  reports. 

Smallbusiness  issuers  would  be 
subject  to  the  same  disqualifications 
applicable  to  Form  A  and  Form  B 
issuers  relating  to  the  issuer's  financial 
condition,  past  violation  of  laws  or 
status  as  a  blank  check  or  penny  stock 
company. 2'*  In  addition,  a  small 
business  issuer  that  used  the  less 
extensive  Regulation  A  narrative 
disclosure  requirements  in  its  latest 
annual  report  on  Form  10-KSB  would 
not  be  allowed  to  incorporate  its 
Exchange  Act  reports  by  reference.  We 
solicit  comment  on  whether  we  should 
extend  any  of  Form  SB-2's 
disqualification  provisions'  "look-back" 
periods.^" 

Similarly,  we  are  not  proposing  to 
permit  transitional  small  business 
issuers  registering  on  Form  SB-1  to  use 
incorporation  by  reference. ^'^  We 
believe  it  is  important  that  issuers 
experience  at  least  one  cycle  of 
reporting  under  a  comprehensive  (as 
opposed  to  a  significantly  streamlined) 
disclosure  regime  before  graduating  to  a 
short-form  approach. 

We  solicit  your  views  regarding 
whether  incorporation  by  reference 
should  be  available  to  small  business 
issuers.  Should  their  smaller  size 
preclude  them  from  using  incorporation 
by  reference?  Should  we  impose 
additional  conditions  on  small  business 
issuers  regardless  of  what  form  they  use 
given  their  smaller  size?  Should  we 
shorten  the  reporting  history 
requirement  [e.g.,  to  twelve  months  or 
twelve  months  and  the  filing  of  one 
annual  report)?  Does  it  take  a  longer 
period  for  those  issuers  to  adjust  to  the 
reporting  requirements  and  produce  the 
expected  Exchange  Act  disclosure? 
Should  there  be  additional 
disqualifications?  For  example,  should  a 
Form  SB-2  issuer  not  be  able  to 
incorporate  by  reference  if  a  material 
retroactive  restatement  of  its  financial 
statements  or  a  material  disposition  of 
assets  is  not  reflected  in  its  latest 


2"  See  proposed  Form  SB-2.  General  Instruction 
D. 

'!» Sec  Sections  V.A.2.g.,  V.B.l.a.iii.(A)  and  V.B.4. 
of  this  release  which  discuss  the  disqualiflcation 
provisions  for  Form  A  and  Form  B  issuers.  The 
disqualification  provisions  for  those  Forms  are  the 
same  as  we  propose  under  Form  SB-2. 

Ji' See  General  Instruction  E.2.  of  proposed  Form 
SB-2.  17  CFR  239.10. 

'I'Form  SB-1  is  available  for  certain  small 
business  issuers  that  register  no  more  than  SlO 
million  of  securities  during  any  continuous  twelve- 
month period.  Form  SB-1  permits  these  issuers  to 
provide  the  non-financial  statement  disclosure 
required  under  Regulation  A.  17  CFR  230.251-263. 
These  lurrative  disclosure  requirements  are  less 
extensive  than  those  of  Regulation  S-B,  which 
govtims  the  disclosure  in  Form  SB-2. 
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Exchange  Act  annual  report,  even  if  that 
information  is  set  forth  in  the 
prospectus? 

b.  How  to  Incorporate  by  Reference 

Under  the  proposals,  a  small  business 
issuer  choosing  to  incorporate  by 
reference  must  incorporate  its  latest 
Exchange  Act  annual  report  and  all 
Exchange  Act  reports  filed  after  the  end 
of  the  fiscal  year  covered  by  that 
form. ^'9  It  would  not  be  permitted  to 
incorporate  Exchange  Act  forms  filed 
after  the  effective  date  of  the  registration 
statement. 

The  issuer  must  list  in  the  prospectus 
that  is  part  of  the  effective  registration 
statement  all  of  the  reports  that  are 
incorporated  by  reference.^-*'  As  part  of 
the  effective  registration  statement,  all 
incorporated  portions  of  these  reports 
would  be  subject  to  Section  11.  If  an 
issuer  wanted  to  incorporate  an 
Exchange  Act  report  filed  after 
effectiveness  of  the  Form  SB-2,  it  would 
have  to  file  a  post-effective  amendment 
to  incorporate  it  into  that  prospectus. 

A  small  business  issuer  would  have  to 
state  in  the  SB-2  prospectus  that  it  will 
provide  to  investors  any  report  that  it  is 
incorporating  by  reference  but  not 
providing  with  the  prospectus. ^^'  It  also 
must  identify  the  reports  that  it  files 
with  or  submits  to  the  Commission  and 
describe  how  investors  may  obtain  those 
reports.222 

Small  business  issuers  would  have  to 
update  the  company  information  in  the 
prospectus  if  material  changes  occur 
after  the  end  of  the  fiscal  year  covered 
by  the  annual  report  and  are  not 
reported  in  the  Form  10-QSB  delivered 
with  the  prospectus.'^^'  In  addition,  the 


2"See  proposed  Form  SB-2,  Items  11  and  12.  A 
small  business  issuer  that  was  in  the  small  business 
disclosure  system  during  its  last  fiscal  year  would 
incorporate  its  annual  report  on  Form  lO-KSB.  A 
reporting  company  that  entered  the  small  business 
disclosure  system  after  the  close  of  its  latest  fiscal 
year  would  be  allowed  to  incorporate  its  annual 
report  on  Form  10-K  or  20-F  for  its  latest  fiscal 
year. 

Small  business  issuers,  like  larger  registrants, 
have  the  option  of  satisfying  certain  Exchange  Act 
annual  report  requirements  by  incorporating 
portions  of  their  glossy  annual  reports  to  security 
holders  under  Rule  14a-3  or  14c-3,  17  CFR 
240.14a-3  or  240.14C-3,  or  definitive  proxy  or 
information  statements  filed  under  Regulations  14A 
or  14C.  See,  for  example.  Form  10-KSB.  General 
Instruction  E.  If  a  registrant's  Exchange  Act  annual 
report  incorporates  from  those  documents,  the 
incorporated  portions  also  will  become  part  of  the 
Form  SB-2  through  incorporation  of  the  Exchange 
Act  annual  report. 

""See proposed  Form  SB-2,  Item  12(a). 

"I  See  proposed  Form  SB-2.  Item  12(b).  The 
issuer  would  have  to: 

(i)  Disclose  that  the  information  will  be  provided 
without  cost  upon  oral  or  written  request:  and 

(ii)  Name  the  contact  person  who  should  receive 
the  request. 

"^See  proposed  Form  SB-2,  Item  12(c). 

"-' See  proposed  Form  SB-2.  Item  11(e). 


small  business  issuer  would  have  to 
include  financial  statements  of 
businesses  acquired  or  to  be  acquired  or 
real  estate  operations  acquired  or  to  be 
acquired,  and  pro  forma  financial 
information,  if  that  information  is 
required  by  Regulation  S-B  ^^■*  and  was 
not  in  the  latest  annual  report. ^^' 

Comment  is  requested  on  the  manner 
of  incorporation  of  Exchange  Act 
reports.  Should  issuers  be  permitted  to 
incorporate  reports  filed  after 
effectiveness  of  the  Form  SB-2  provided 
that  they  are  deemed  incorporated  into 
the  prospectus  that  is  part  of  the 
effective  registration  statement? 

c.  Delivery  of  Exchange  Act  Reports 

A  small  business  issuer  would  have  to 
provide  copies  of  its  recent  Exchange 
Act  reports  with  the  delivered 
prospectus  when  it  incorporates  by 
reference  in  the  Form  SB-2.  It  must 
deliver  to  investors  a  copy  of  its  latest 
Exchange  Act  annual  report  and  state  in 
the  prospectus  that  it  is  accompanied  by 
that  annual  report.^^*  n  also  would  have 
to  deUver  its  Form  10-QSB  for  its  most 
recent  fiscal  quarter  ^^^  or  include  that 
information  in  the  prospectus.  Those 
that  choose  to  deliver  the  Form  10-QSB 
would  have  to  state  in  the  prospectus 
that  it  is  accompanied  by  that  Form. 

The  issuer  would  have  to  deliver  the 
Exchange  Act  annual  report  and  the 
Form  10-QSB  with  the  prospectus 
delivered  to  investors  under  proposed 
Securities  Act  Rule  172.  If  the  issuer 
delivers  another  prospectus  to  the  same 
investor  later  on  in  the  offering,  it 
would  not  have  to  re-deliver  the 
Exchange  Act  reports. ^^s 

Our  proposals  require  delivery  of  the 
small  business  issuer's  full  Exchange 
Act  annual  report  rather  than  an 
abbreviated  glossy  annual  report  to 
security  holders.  We  believe  that  most 
small  business  issuers  are  not  generally 


"M7  CFR  228.310(cHe).  Item  310(c)  requires  the 
financial  statements  of  certain  businesses  acquired 
or  to  be  acquired.  If  those  financial  statements  are 
required,  pro  forma  financial  information  also  must 
be  provided  under  Item  310(d).  Item  310(e)  requires 
financial  information  about  certain  real  estate 
operations  acquired  or  to  be  acquired. 

2"  See  proposed  Form  SB-2,  Item  11(d). 

22* See  proposed  Form  SB-2,  Item  11(a).  An  issuer 
that  incorporates  sections  of  its  glossy  annual  report 
to  security  holders  or  definitive  proxy  or 
information  statement  into  its  Form  10-KSB  also 
would  have  to  deliver  those  portions  together  with 
the  prospectus. 

"' See  proposed  Form  SB-2,  Item  11(c).  If, 
however,  the  report  for  the  most  recent  fiscal 
quarter  is  not  due  before  the  effective  date  of  the 
Form  SB-2,  the  issuer  would  deliver  the  quarterly 
report  for  the  fiscal  quarter  inrmiediately  before  that 
one.  It  could  also  elect  to  deliver  the  later  Form  10- 
QSB  even  though  it  is  not  yet  due  to  be  filed  under 
Exchange  Act  rules. 

"» See  proposed  revisions  to  Form  SB-2,  Note  to 
Item  12. 


followed  by  the  investment  community 
and  the  information  that  they  report  is 
not  widely  disseminated.  Because  a 
typical  annual  report  to  security  holders 
provides  less  information  to  investors 
than  an  annual  report,  we  believe  the 
latter  would  aid  investors  more. ^^  For 
example,  an  annual  report  to  security 
holders  does  not  include  complete 
information  about  management, 
executive  compensation,  security 
ownership  and  transactions  with  related 
parties.  We  would  require  that  the 
issuer  deliver  this  disclosure,  which  is 
included  in  the  Exchange  Act  annual 
report,  with  the  prospectus. ^^o 

We  solicit  comment  on  these  delivery 
requirements.  Should  we  expand  the 
delivery  requirements  to  require 
delivery  not  just  of  the  annual  report 
and  most  recent  Form  10-QSB  but  also 
any  other  Form  10-QSB  or  Form  8-K 
filed  since  the  end  of  the  fiscal  year 
covered  by  the  annual  report?  Should 
we  narrow  the  delivery  requirements? 
For  example,  should  we  allow  small 
business  issuers  to  deliver  their  annual 
reports  to  security  holders  instead  of 
their  Exchange  Act  annual  report 
disclosure? 

d.  Other  Changes  to  the  Forms 

In  addition  to  amending  Form  SB-2  to 
permit  incorporation  by  reference,  we 
are  rearranging  that  Form  in  order  to 
accommodate  the  new  provisions.  Also, 
we  are  proposing  correcting  and 
technical  changes  to  Form  SB-2.231 

4.  Form  SB-3 

a.  Use  and  Timing  of  Form  SB-3 

Small  business  issuers  would  register 
business  combinations  and  exchange 
offers  on  proposed  Form  SB-3,  rather 
than  Form  C.  Under  the  present  system, 
small  business  issuers  must  use  Form 
S— 4  for  these  transactions.  A  General 
Instruction  to  the  Form  lists  the  Items  of 
Form  S— 4  with  which  small  business 
filers  are  not  required  to  comply.  It  also 
lists  those  Items  of  other  forms  that  the 


22»The  annual  report  to  security  holders  of  small 
business  issuers  must  contain  the  information 
required  by  Rule  14a-3(b).  17  CFR  240.14a-3(b). 
This  includes  financial  statements,  changes  in  and 
disagreements  with  accountants,  management's 
discussion  and  analysis  or  a  plan  of  operations,  a 
brief  description  of  business,  basic  management 
information  and  market  prices  for  the  issuer's 
common  equity  and  related  information.  17  CFR 
240.14a-3(b)  and  17  CFR  240.14c-3(b). 

2'<'For  similar  reasons,  we  do  not  propose  that 
small  business  issuers  deliver  a  quarterly  report  to 
security  holders  instead  of  the  most  recently  filed 
Form  10-QSB. 

"'General  Instruction  A. 3.  would  be  revised 
because  it  repeats  General  Instruction  A. 2.  General 
Instruction  B.l.  would  be  amended  to  remove  the 
reference  to  Form  SR,  which  was  eliminated  in 
September  1997.  See  Securities  Act  Release  No. 
7431  (July  18,  1997). 
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registrant  must  comply  with  in  lieu  of 
the  Form  S— 4  Items.  We  are  proposing 
a  separate  form  for  small  business 
issuers  to  simplify  and  streamline  their 
disclosure  requirements  when  they 
register  a  business  combination  or 
exchange  offer  transaction. 

Only  registrants  that  are  small 
business  issuers  under  Rule  405  would 
be  allowed  to  use  proposed  Form  SB- 
3.  Form  SB-3  would  be  available  for  the 
same  types  of  transactions  as  proposed 
Form  C  and  current  Form  S— 4.^32  Form 
SB-3  may  serve  as  the  proxy  or 
information  statement  used  in  the 
proposed  transaction,  like  Form  C.  A 
Form  SB-3  would  be  subject  to 
Commission  staff  review  and  would 
become  effective  in  the  same  manner  as 
Form  S-4  today. 

b.  Structure  of  Form  SB-3 

In  keeping  with  other  Securities  Act 
registration  forms,  there  are  two  parts  to 
Form  SB-3:  information  included  in  the 
prospectus  (Part  I)  and  information  not 
included  in  the  prospectus  (Part  II). 

i.  Part  I — Information  Required  in  the 
Prospectus 

The  Part  I  information  of  Form  SB-3 
would  be  the  same  as  the  Part  I 
information  required  by  Form  C.  It 
would  consist  of  four  sections: 
information  about  the  transaction, 
information  about  the  registrant, 
information  about  the  company  being 
acquired,  and  voting  and  management 
information. 

(A)  Information  About  the  Transaction 

The  registrant  would  have  to  provide 
the  same  information  about  the 
transaction  as  a  registrant  on  Form  C 
would. 

(B)  Information  About  the  Registrant 

This  section  details  the  disclosure 
naquirements  that  apply  to  the 
registrant.  It  includes  three  different 
disclosure  formats,  based  upon  the  level 
of  disclosure  that  the  small  business 
issuer  would  have  to  provide  in  a 
primary  offering.  We  are  proposing  this 
approach  with  the  larger  issuers  on 
Form  C  as  well. 

(1)  Transitional  Small  Business 
Issuers 

Certain  small  business  issuers  provide 
non-financial  statement  disclosure  in 
their  Exchange  Act  reports  based  on 
Form  1-A.233  Those  disclosure 


*''  See  Section  V.D.l.  of  this  release  for  a 
discussion  of  the  transactions  required  to  be 
registered  on  Form  C. 

'-"  Non-reporting  companies  use  Form  1-A  to 
qualify  securities  offered  under  Regulation  A,  an 
exemption  from  registration  under  Section  3(b)  of 
the  Securities  Act. 


requirements  are  less  detailed  than  the 
Regulation  S-B  requirements,  which 
apply  to  all  other  small  business  issuers. 
Form  S— 4  now  permits  these  registrants 
to  provide  the  same  non-financial 
statement  disclosures  as  they  would  on 
Form  1-A,  so  long  as  the  registrants 
provided  the  information  required  by 
Form  1-A  in  their  most  recent  Form  10- 
KSB.  Proposed  Form  SB-3  would 
preserve  this  option.  This  alternative 
would  be  available  only  if  the  registrant 
would  be  eligible  to  use  Form  SB-1. 
Form  SB-3  requires  the  registrant  to 
supplement  the  Form  1-A  non-financial 
information  with  disclosure  required  by 
certain  items  of  Regulation  S-B.  Also, 
the  registrant  would  have  to  provide  the 
financial  statements  called  for  by  Item 
310  of  Regulation  S-B. 

(2)  Seasoned  Small  Business  Issuers 

A  registrant  that  would  be  able  to 
incorporate  by  reference  from  its 
Exchange  Act  reports  under  the 
proposed  changes  to  Form  SB-2  also 
would  be  able  to  incorporate  by 
reference  its  Exchange  Act  reports  under 
proposed  Form  SB-3.  Just  like  seasoned 
Form  A  issuers  on  Form  C,  if  the 
registrant  chooses  this  option,  it  must 
incorporate  by  reference  into  the 
prospectus,  and  deUver  vdth  the 
prospectus,  its  latest  Exchange  Act 
annual  and  quarterly  reports.  Like 
proposed  Form  C,  Form  SB-3  would  not 
permit  delivery  of  a  company's  glossy 
annual  report  to  security  holders  or  a 
quarterly  report  to  security  holders. 

(3)  All  Other  Small  Business  Issuers 

Registrants  that  are  not  transitional 
small  business  issuers  or  seasoned  small 
business  issuers  would  have  to  provide 
the  same  registrant  information  they  are 
required  to  by  Form  S-4  today.  A 
transitional  small  business  issuer  or  a 
seasoned  small  business  issuer  also  may 
elect  to  comply  with  this  disclosure 
format. 

(C)  Information  About  the  Company 
Being  Acquired 

Proposed  Form  SB-3  would  require 
the  same  information  required  by 
cvirrent  Form  S-4  and  that  would  be 
required  by  proposed  Form  C.  If  the 
company  being  acquired  is  a  small 
business  issuer,  information  for  that 
company  would  be  provided  under  the 
same  three  options  available  to  the 
registrant  on  Form  SB-3.  If  the  company 
being  acquired  is  not  a  small  business 
issuer,  information  for  that  company 
would  be  the  same  as  if  it  were  the 
registrant  on  Form  C. 


(D)  Voting  and  Management  Information 

This  section  of  proposed  Form  SB-3 
would  mandate  disclosure  the  same  as 
that  required  by  Form  S— 4  and  proposed 
Form  C.  If  the  registrant  or  company 
being  acquired  is  eligible  to  incorporate 
by  reference,  this  information  also  may 
be  incorporated. 

ii.  Part  II — Information  Not  Required  in 
thel'rospectus 

Proposed  Form  SB-3  would  require 
information  about  indemnification  of 
directors  and  officers,  exhibits  and 
undertakings  to  be  provided  in  Part  II  of 
the  registration  statement,  as  required 
by  Form  S— 4  and  proposed  Form  C. 

C.  Request  for  Comments 

We  request  your  comments  on 
proposed  Form  SB-3.  Do  you  believe 
that  a  separate  form  for  small  business 
issuers  registering  a  business 
combination  or  exchange  offer  is 
necessary?  Would  it  be  better  to  include 
small  business  issuers  on  proposed 
Form  C?  We  propose  to  allow  a  small 
business  issuer's  acquisition  of  a 
company  that  is  not  a  small  business 
issuer  on  Form  SB-3.  Is  this  appropriate 
or  should  those  transactions  be  filed  on 
FormC? 

5.  Small  Business  Issuers  that  Become 
Reporting  Companies 

Another  way  in  which  we  would  ease 
capital  formation  for  small  business 
issuers  is  to  solve  a  dilemma  that  arises 
at  times  when  they  seek  to  register  an 
offering  for  the  first  time.  Generally, 
small  business  issuers  have  made 
exempt  offerings  of  securities  before 
they  first  register  an  offering.  Sometimes 
those  offerings  are  made  under  Rule  504 
of  Regulation  D  imder  the  Securities 
Act.^3*  Rule  504  states  that  an  issuer 
subject  to  the  reporting  requirements  of 
Section  13  or  15(d)  may  not  rely  on  the 
Rulfe. 

That  prohibition  on  reliance  by 
reporting  companies  has  raised 
registration  concerns  for  companies  that 
issue  convertible  securities  or  warrants 
in  compliance  with  Rule  504  and 
afterwards  become  reporting 
companies.  23^  If  their  convertible 
securities  or  warrants  remain 


^^\7  CFR  230.504.  That  Rule  provides  an 
exemption  from  registration  for  securities  offerings 
not  exceeding  SI. 000.000  within  a  12-month 
period. 

^"  An  issuer  may  become  an  Exchange  Act 
reporting  company  in  a  number  of  ways.  Usually, 
companies  become  subject  to  the  reporting 
requirements  either  because  they  register  an 
offering  of  securities  under  the  Securities  Act,  they 
register  a  class  of  securities  under  the  Exchange  Act 
before  listing  or  quotation,  or  they  exceed  the 
number  of  holders  and  assets  tests  in  Exchange  Act 
Section  12(g). 
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outstanding  at  the  time  they  become 
reporting  companies,  the  ongoing  offer 
and  sale  of  the  imderlying  securities 
would  no  longer  be  covered  by  Rule 
504.  Sometimes  a  reporting  issuer  can 
rely  on  another  exemption  with  respect 
to  the  continuing  offer  and  the  sale  of 
the  underlying  securities. ^36  If  not,  the 
reporting  issuer  can  face  the  difficult 
situation  of  having  no  exemption  and 
being  unable  to  register  the  offering  of 
the  underlying  securities  because  it  has 
offered  the  securities  before  filing  a 
registration  statement. "^ 

We  are  concerned  that  an  issuer 
would  lose  the  Rule  504  exemption  for 
the  underlying  securities  in  these 
circiunstances  solely  because  the  issuer 
has  become  a  reporting  company.  In 
fact,  holders  of  convertible  seciu-ities  or 
warrants  may  benefit  bom  that 
transition.  They  may  have  access  to 
more  information  about  the  issuer  if  it 
is  a  reporting  company.  Greater  access 
to  information  always  assists  investors 
that  have  to  make  investment  decisions. 

Accordingly,  we  propose  to  revise 
Rule  504  to  provide  that  the  status  of  the 
issuer  as  a  reporting  company  does  not 
prevent  it  from  relying  on  the  Rule  for 
the  issuance  of  securities  underlying 
convertible  securities  and  warrants  that 
it  previously  offered  in  compliance  with 
the  Rule  when  it  was  not  a  reporting 
company."*  If  the  issuer  becomes 
unable  to  rely  on  Ride  504  for  any 
reason  other  than  the  fact  that  it  became 
a  reporting  company.  Rule  504  would 
not  be  available. 

Under  this  proposal,  a  reporting 
company  would  be  able  to  rely  on  Rule 
504  only  for  the  conversion  or  exercise 
of  seciuities  if  they  were  offered 
pursuant  to  Rule  504.  Thus,  before  the 
issuer  became  subject  to  the  reporting 
requirements,  the  convertible  securities 
or  warrants  would  have  to  have  been: 

1.  Immediately  convertible  or 
exercisable;  or 

2.  Convertible  or  exercisable  within  a 
year. 

We  solicit  comment  on  this  change  to 
Rule  504.  We  seek  comment  about 
whether  we  should  permit  a  reporting 


™  Under  many  circumgUnces,  the  Section  3(a)(9) 
exemption  would  be  available  for  the  issuance  of 
securities  pursuant  to  a  conversion.  Section  3(a)(9) 
does  not  generally  apply,  hovyever.  to  the  exercise 
of  warrants  because  the  exemption  is  for  exchanges 
by  the  issuer  of  securities  with  its  existing  security 
holders  and  is  not  available  where  a  commission  or 
remuneration  is  paid  or  given  directly  or  indirectly 
for  soliciting  the  exchange. 

"'Offers  of  the  underlying  securities  occur  upon 
issuance  of  the  convertible  security  or  warrant 
where  convertible  or  exercisable  within  one  year. 
Also,  offers  of  the  underlying  securities  continue 
until  the  conversion  or  exercise  has  occurred  or  the 
conversion  or  exercise  period  has  ended. 

'"See  proposed  revisions  to  Securities  Act  Rule 
504(a).  17  CFR  230.504(a). 


company  to  rely  on  Rule  504  for  the 
offer  and  sale  of  seciuities  underlying 
convertible  securities  or  warrants 
regardless  of  when  they  become 
convertible  or  exercisable.  For  example, 
should  Rule  504  apply  to  the  offer  and 
sale  of  imderlying  securities  if  the  issuer 
becomes  a  reporting  company  one  year 
after  issuing  warrants  imder  Rule  504 
that  were  not  exercisable  for  three 
years? 

Are  there  reasons  to  Umit  reliance  on 
the  Rule  to  a  certain  period  of  time  after 
the  issuer  becomes  a  reporting 
company?  Should  we  not  allow  an 
issuer  to  rely  on  the  Rule  for  the 
exercise  or  conversion  if  the  issuer  sold 
the  warrants  or  convertible  seciuities 
when  it  could  have  foreseen  that  it  was 
about  to  become  a  reporting  company? 
For  example,  should  we  extend  Rule 
504  to  securities  underlying  warrants 
and  convertible  securities  only  if  the 
issuer  sold  them  more  than  six  months 
(or  three  months)  before  becoming  a 
reporting  company? 

6.  Small  Business  Issuer  Registration 
Fees 

We  also  seek  to  ease  the  registration 
process  for  small  business  issuers  in 
recognition  of  unique  difficulties  they 
may  face  due  to  their  size.  We  are 
proposing  rule  revisions  that  would 
permit  small  business  issuers  filing  on 
small  business  registration  statement 
forms  to  delay  payment  of  the 
Commission  registration  statement  filing 
fee  until  shortly  before  effectiveness."" 
These  issuers  often  face  substantial 
liquidity  problems  due  to  their  smaller 
size.  The  cost  of  preparing  and  filing  a 
registration  statement  is  a  relatively 
expensive  endeavor  for  many  small 
business  issuers.  Those  costs  may 
deplete  the  issuer's  liquid  resources.  By 
delaying  fee  payment,  these  issuers  will 
have  extra  time,  at  least  for  this  portion 
of  the  offering  expenses,  to  generate 
funds  to  pay  the  fees.  This  should  help 
ease  registration  for  these  issuers.^* 

The  amount  of  securities  that  a  small 
business  issuer  is  able  to  sell  in  a 
registered  offering  may  not  be 
determined  until  well  after  the  public 
offering  begins  and  the  issuer  can  assess 


"•  See  proposed  revisions  to  Securities  Act  Rule 
456,  17  CFR  230.456. 

'*>  Until  recently,  the  Commission  has  had  little 
flexibility  to  change  the  timing  of  registration  fee 
paymenU  under  the  Securities  Act.  Section  6(b)(2) 
of  the  Securities  Act,  15  U.S.C  §  77f(b)(2),  provides 
that  registration  fees  must  be  paid  when  a 
registration  statement  is  filed.  That  section  also  says 
tliat  a  registration  statement  will  not  be  deemed 
filed  unless  the  fee  has  been  paid.  15  U.S.C.  §  77f[c). 
NSMIA  revised  Section  4(e)  of  the  Exchange  Act. 
15  U.S.C.  S  78d(e),  to  allow  the  Commission 
flexibility  to  specify  the  time  that  fee  paymenU  are 
due  relative  to  filings  with  the  Commission. 


investor  interest.  It  is  not  uncommon 
that  small  business  issuers  have  to  scale 
back  the  amount  of  its  offering.  If  the 
issuer  were  not  required  to  pay  the  fee 
until  shortly  before  effectiveness,  it 
would  more  likely  be  able  to  pay  only 
the  fee  on  the  amount  of  securities  that 
wrill  be  sold  in  the  offering. 

Under  the  proposals,  a  small  business 
issuer  that  wishes  to  delay  fee  payment 
would  have  to  include  a  Rule  473(a) 
delaying  amendment  in  its  registration 
statement.  It  also  would  have  to  include 
an  undertaking  in  the  registration 
statement  to  pay  the  fee  no  later  than 
the  day  on  which  it  submits  a  request 
for  acceleration  of  effectiveness  of  the 
registration  statement.  If  a  small 
business  issuer  files  a  pre-effective 
amendment  stating  that  the  registration  • 
statement  shall  thereafter  become 
effective  under  Section  8(a)  of  the 
Securities  Act  (deleted  the  delaying 
amendment),  it  would  have  to  pay  the 
fee  no  later  than  the  date  the 
amendment  is  filed.  If  no  fee  is  paid  at 
that  time,  the  pre-effective  amendment 
would  not  be  considered  filed.  Where  a 
small  business  issuer  makes  an  initial 
filing  of  a  registration  statement  without 
the  Rule  473(a)  delaying  amendment,  it 
must  pay  the  registration  fee  in  order  for 
the  registration  statement  to  be 
considered  filed.  If  no  fee  is  paid  at  that 
time,  the  registration  statement  would 
not  be  deemed  filed. 

We  request  your  comments  on  this 
proposed  rule  change.  Should  fee 
payments  by  small  business  issuers  be 
delayed  until  shortly  before 
effectiveness?  If  not,  why  not?  Should 
this  alternative  be  available  to  all  small 
business  issuers  or  only  some  category 
of  those  issuers,  such  as  non-reporting 
small  business  issuers?  Should  this 
option  be  allowed  for  registration 
statements  filed  by  blank  check 
companies,  blind  pool  companies,  or 
other  issuers?  Should  this  option  be 
allowed  for  all  issuers  that  file  on  a 
registration  form  that  is  not  effective  at 
the  issuer's  discretion,  whether  or  not 
the  issuer  is  a  small  business  issuer?  2*' 
Would  the  Commission  staff  be 
inundated  with  filings  by  persons  who 
were  not  necessarily  sincere  about  going 
forward  with  offerings?  If  so,  should  we 
require  a  good  faith  down  payment  of 
the  filing  fee? 

F.  MJDS  Issuers 

In  1991,  the  Commission  adopted 
rules  and  forms  to  create  a 
multijurisdictional  disclosure  system 
("MJDS")  with  Canada.  The 


"'  For  example.  Schedule  B  and  the  following 
Forms  would  not  always  become  effective  at  the 
issuer's  discretion:  A,  C,  F-«,  F-9,  F-10  and  F-80. 


'"  Securities 
1991)  [56  FR  3' 

"'Generally 
the  MJDS  inch 
exercise  of  rig) 
issuance  of  sec 
or  business  coi 
issuance  of  inv 
securities:  and 

'"Issuer  exc 
gninimum  pub 

"'That  float 
mon-convertibl 

2«  When  the 
float  threshold 
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the  Form  S-3  j 
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Commission's  purpose  was  to  facilitate 
cross-border  securities  offerings  and 
periodic  reporting  by  eligible  Canadian 
issuers.^*^  The  MJDS  allows  eligible 
Canadian  issuers  to  satisfy  registration 
and  reporting  requirements  under  the 
Securities  Act  and  the  Exchange  Act  by 
providing  the  Commission  with 
disclosure  documents  prepared  under 
Canadian  securities  law.  At  the  time  the 
Commission  adopted  the  MJDS. 
Canada's  securities  administrators 
adopted  a  parallel  multijurisdictional 
disclosure  system  for  U.S.  issuers. 
Together,  the  systems  provide  that 
issuers  in  the  United  States  and  Canada 
are  principally  subject  to  the  specific 
disclosure  requirements  of  only  their 
home  country  when  making  securities 
offerings  in  the  other  country. 

The  MJDS  may  be  used  only  for 
certain  kinds  of  transactions,^*^  and 
only  by  issuers  that  meet  the  issuer 
eligibility  requirements  related  to  those 
transactions.  Issuer  eligibility 
requirements  under  the  MJDS  vary 
depending  on  the  transaction  being 
registered.  One  requirement  is  that  an 
issuer  have  a  minimum  public  float.  To 
register  an  exchange  offer  or  business 
combination  under  the  MJDS,  an  issuer 
must  have  a  pubUc  float  of  (CN)  $75 
million  (Canadian  doUarsJ.^**  To  use  the 
MJDS  to  register  an  offering  of 
investment  grade  securities  or  to  register 
any  securities  offering  by  a  larger  issuer, 
the  issuer  must  have  a  public  float  of  at 
least  (US)  $75  million.^**  Registration 
under  the  Exchange  Act  also  may  be 
accomplished  imder  the  MJDS  by  a 
Canadian  issuer  if  it  has  a  pubUc  float 
of  at  least  (US)  $75  million.  The 
minimum  float  requirements  were 
designed  so  that  the  MJDS  would  be 
used  by  issuers  that  were  well-known 
and  widely  followed  by  the  market.^** 
Those  issuers  are  the  same  type  we 
would  allow  to  use  proposed  Form  B  for 
any  offering.  We  are  therefore  proposing 
to  replace  the  public  float  tests  under 
the  MJDS  with  the  same  public  float/ 


'«  Securities  Act  Release  No.  6902  (June  21. 
1991)  [56  FR  30036). 

^''Generally,  the  transactions  permitted  under 
the  MJDS  include:  issuance  of  securities  upon 
exercise  of  riglits  offered  to  existing  shareholders; 
issuance  of  securities  pursuant  to  an  exchange  offer 
ot  business  combination  requiring  shareholder  vote; 
lissuance  of  investment  grade  debt  or  preferred 
securities:  and  securities  offerings  by  larger  issuers. 

'"Issuer  exchange  offers  do  not  require  a 
minimum  public  float. 

245  That  float  test  is  not  applicable  for  o^erings  of 
mon-convertible  investment  grade  securities. 

2**  When  the  Commission  last  revised  the  public 
float  thresholds  in  the  MJDS,  we  specifically  noted 
that  the  MJDS  public  float  test  was  meant  to  parallel 
the  Form  S-3  public  float  test.  Securities  Act 
Release  No.  7025  (Nov.  3,  1993)  (58  FR  62028). 


ADTV  thresholds  proposed  for  Form 
B.2*'' 

A  Canadian  foreign  private  issuer  that 
meets  the  other  issuer  eligibility  criteria 
under  the  MJDS  therefore  would  be 
eligible  to  use  it  if: 

1.  Its  public  float  is  (US)  $75  million 
or  more  and  the  ADTV  of  its  equity 
securities  is  $1  million  or  more;  or 

2.  The  issuer's  public  float  is  (US) 
$250  million  or  more. 

With  the  combined  public  float/ ADTV 
test,  some  issuers  may  find  that  the 
proposed  thresholds  are  more  difficult 
to  satisfy  than  the  current  MJDS  pubUc 
float  test.  The  proposed  thresholds  also 
would  have  an  effect  on  issuers  seeking 
to  register  an  exchange  offer  or  a 
business  combination  because  the  float 
would  be  measured  in  U.S.  dollars 
instead  of  Canadian  dollars.  Because  the 
other  public  float  requirements  under 
the  MJDS  are  measured  in  U.S.  dollars, 
the  proposal  would  have  less  of  an 
impact  on  those  transactions. 

Despite  the  possibility  that  the  new 
eligibility  thresholds  may  preclude 
some  Canadian  issuers  from  using  the 
MJDS,  we  beheve  that  the  reasons  that 
support  the  proposed  thresholds  for 
Form  B  issuers,  as  explained  above,  also 
support  the  proposed  thresholds  for 
M^S  issuers.  Accordingly,  we  propose 
to  revise  the  pubhc  float  tests  in  Forms 
F-8,  F-9,  F-10,  F-80,  and  40-F  to 
conform  to  the  proposed  public  float/ 
ADTV  thresholds  for  Form  B. 

We  solicit  your  comment  on  this 
proposal.  Should  we  continue  to 
express  the  proposed  public  float/ ADTV 
requirements  for  business  combinations 
and  exchange  offers  in  Canadian  dollars 
rather  than  in  U.S.  dollars?  Would  the 
higher  proposed  thresholds  allow  too 
few  Canadian  companies  to  use  the 
MJDS  system?  Should  the  proposed 
revisions  apply  to  some  but  not  all  of 
the  MJDS  forms?  If  so,  which  ones? 

The  proposals  in  this  release  also 
would  affect  MJDS  issuers  in  another 
way.  Form  B  requires  that  the  issuer 
previously  have  filed  at  least  one  annual 
report  on  Form  10-K  or  Form  20-F  and 
have  registered  an  offering  of  securities 
under  the  Securities  Act  using  a  form 
other  than  those,  such  as  the  MJDS 
Securities  Act  forms,  that  become 
effective  automatically  upon  filing.  As  a 
result  of  these  requirements,  Canadian 
issuers  who  file  annual  reports  on  Form 
40-F  or  whose  previous  offerings  have 
been  registered  under  the  Securities  Act 
on  MJDS  forms  will  not  be  eligible  to 
use  Form  B.  If  we  permitted  a  Canadian 


issuer  to  use  filings  under  MJDS  as  the 
basis  for  Form  B  eligibility,  the  issuer 
could  access  our  markets  both  initially 
and  on  a  continuing  basis  without  the 
Commission  staff  ever  reviewing  any  of 
its  disclosure  documents.  Thus,  we 
propose  to  exclude  MJDS  forms  in 
determining  eligibility.  Consequently, 
Canadian  issuers  would  need  to  plan  in 
advance  which  registration  or  reporting 
forms  to  use  under  the  Securities  Act 
and  the  Exchange  Act,  because  they 
would  not  be  able  move  back  and  forth 
between  the  MJDS  and  non-MJDS 
systems  as  easily  as  is  currently 
possible.  We  solicit  comment  on  this 
aspect  of  Form  B.  In  addition,  in  view 
of  the  fact  that  Form  B  will  provide 
some  of  the  same  benefits  as  the  MJDS, 
in  terms  of  ease  of  access  to  the  market, 
should  some  or  ail  of  the  MJDS  forms  be 
eliminated  in  favor  of  the  system 
proposed  in  this  release?  If  only  some 
MJDS  forms  should  be  eliminated, 
which  ones? 

G.  Foreign  Government  Issuers 

Proposed  Rule  462  would  permit 
certain  seasoned  foreign  government 
issuers  that  file  registration  statements 
on  Schedule  B  to  designate  the  date  and 
time  of  the  effectiveness  of  their 
registration  statements  by  checking  a 
box  on  the  cover  page  of  their 
Schedules.^**  The  issuer  could 
designate  that  the  registration  statement 
be  effective  automatically  upon  filing, 
upon  any  date  and  time  it  specifies,  or 
as  designated  in  a  later  amendment. 
Registration  statements  filed  in  reliance 
on  the  Rule  would  not  be  subject  to 
Commission  review. 

Rule  462  would  only  be  available  to 
foreign  government  issuers  that  were 
registering  on  Schedule  B  an  offering  of 
at  least  $250  million  that  also  was 
underwritten  on  a  firm  commitment 
basis.  ^^^  These  issuers  also  would  be 
required  to  have  a  history  of  registering 
imder  the  Securities  Act.  To  use  Rule 
462.  a  foreign  government  issuer  would 
have  to  have  registered  an  offering 
under  the  Securities  Act  vdthin  the 
three  most  recent  years. 

The  prior  registration  requirements 
would  guarantee  that  some  public 
information  would  be  available  before  a 
foreign  government  issuer  could  rely  on 
the  Rule.  It  also  would  give  the  issuer 
an  opportunity  to  become  comfortable 
with  the  registration  process  and 
disclosure  standards  of  the  federal 
securities  laws. 


2" The  proposed  revisions  would  not  add  a 
public  float  requirement  for  any  transaction 
registered  under  the  MJDS  that  does  not  currently 
require  one. 


"*See  proposed  Securities  Act  Rule  462(0(1)  and 
(f)(2),  17  CFR  230.462(f)(1)  and  230.462(f)(2). 

2«For  a  delayed  shelf  offering,  the  5250  million 
would  be  measured  based  on  what  is  registered  at 
the  outset,  not  what  is  offered  in  any  single 
takedown. 
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The  basis  for  extending  automatic 
effectiveness  to  these  issuers  rests  on 
the  concept  that  offerings  by  seasoned, 
well-known  issuers  attract  market, 
analyst  and  investor  attention  and 
recognition.  We  believe  that  most 
investors  and  analysts  would  have 
familiarity  with  these  foreign 
governments  due  to  their  nature  and 
size.  The  firm  commitment 
underwritten  $250  miUion  offering 
criteria  should  ensure  that  their  offering 
also  attract  significant  market,  analyst 
and  investor  attention.  We  believe  the 
prior  filing  requirement  would  ensure 
that  these  issuers  had  some  experience 
with  registration  under  the  Securities 
Act.  These  factors  would  result,  we 
believe,  in  the  generation  and 
dissemination  of  current  public 
information  about  the  foreign 
government  issuers  and  their  offerings. 
In  this  respect,  they  would  be  similar  to 
the  classes  of  issuers  to  which  we  would 
extend  Form  B.  We  are  therefore 
proposing  that,  like  Form  B  issuers, 
these  Schedule  B  issuers  may  designate 
the  effectiveness  of  their  registration 
statements. 

We  seek  comment  on  this  proposal. 
Should  we  raise  the  proposed 
effectiveness  rule's  offering  threshold  to 
something  around  $500  million  or  lower 
it  to  something  around  $150  million? 
Should  we  require  that  a  foreign 
government  issuer  have  registered  an 
offering  under  the  Securities  Act  within 
5  years  rather  than  within  three  years? 
Should  we  allow  any  filing  by  a  foreign 
sovereign  government  issuer,  other  than 
its  initial  registered  offering,  to  be 
effective  immediately  upon  filing? 
Should  other  non-financial  factors  affect 
the  foreign  government  issuer's  ability 
to  designate  the  effectiveness  of  its 
registration  statement? 

H.  Exxon  Capital  Transactions 

If  the  Commission  decides  to  adopt 
these  proposals,  the  staff  of  the  Division 
of  Corporation  Finance  would  repeal  the 
line  of  interpretive  letters  concerning 
Exxon  Capital  exchange  offers. ^^o  These 
interpretive  letters  allow  issuers  to  sell 
certain  securities  in  a  private  offering 
and  shortly  thereafter  register  an 
offering  of  substantially  identical 
securities  in  exchange  for  those 
securities  privately  placed.  Issuers  use 
this  procedure,  in  part,  because  it  allows 
them  to  avoid  the  delay  associated  with 
registration.  Since  July  1,  1998,  more 
than  one-third  of  all  initial  public 


offerings  have  been  Exxon  Capital 
exchanges. 

Under  these  interpretive  letters, 
investors  that  participate  in  the 
exchange  may  resell  their  new  securities 
without  complying  with  registration  or 
prospectus  delivery  requirements  of  the 
Securities  Act.  Prior  to  these  letters, 
privately  placed  securities  could  be 
registered  only  for  resale,  which 
provides  investors  with  the  protection 
of  prospectus  delivery  requirements  and 
subjects  the  sellers  to  the  liability 
provisions  of  Sections  12(a)(2)  and  17(a) 
of  the  Securities  Act  and,  if  deemed 
underwriters.  Section  11  of  the 
Securities  Act. 2" 

These  proposals  would  create  a 
registration  system  that  captures  the 
speed  and  flexibility  associated  with 
private  offerings  while  retaining  the 
benefits  of  registration  for  investors. 
Private  placements  would  no  longer  be 
an  issuer's  main  choice  when  needing  to 
complete  an  offering  quickly.  Delays 
commonly  associated  with  registration 
would  no  longer  exist  for  Form  B  issuers 
and  for  medium  size  Form  A  issuers. 
Their  registration  statements  would  not 
be  subject  to  prior  staff  review. 
Moreover,  if  such  an  issuer  chooses,  its 
registration  statement  could  be  effective 
upon  filing. 

The  proposed  registration  system  does 
not  exclude  the  small  issuer  from  these 
benefits.  Small  issuers  that  do  not  meet 
the  public  float  requirement  of  Form  B 
or  the  float  level  on  Form  A  to  allow 
control  over  effectiveness  would  be  able 
to  use  Form  B  to  register  an  offering  if 
they  sell  only  to  QIBs.  Given  the  nature 
of  the  purchasers  contemplated  in  the 
Exxon  Capital  line  of  letters,  allowing 
small  issuers  to  register  sales  to  QIBs  on 
Form  B  would  allow  those  issuers  much 
of  the  same  flexibility  the  Exxon  Capital 
structure  gives  them  today. 

Elimination  of  this  line  of  interpretive 
letters  would  eliminate  the  ability  of 
these  smaller  issuers  to  rely  on  the 
Exxon  Capital  line  of  interpretive  letters 
for  sales  to  non-QIBs.  This  limitation 
seems  appropriate,  as  it  aligns  with  our 
views  regarding  registered  offerings  by 
these  issuers  to  QIBs  and  the  need  for 
additional  protections  for  non-QIBs  in 
offerings  by  these  smaller  issuers. 
Accordingly,  we  concur  with  the  belief 
of  the  Division  of  Corporation  Finance 
that  the  Exxon  Capital  line  of 
interpretive  letters  should  be  repealed 
upon  adoption  of  reforms  to  the 
registration  system.  Comment  is 
solicited  with  regard  to  whether  the 


Exxon  Capital  line  of  letters  should  be 
repealed  sooner  or  regardless  of  whether 
any  reform  to  the  registration  statement 
is  adopted. 

/.  The  Offset  of  Filing  Fees  and  Other 
Technical  Changes  to  the  Calculation  of 
Filing  Fees 

In  1995,  the  Commission  expanded 
Rule  429  ^52  to  provide  a  mechanism  for 
issuers  to  offset  the  payment  of  a 
registration  statement  filing  fee  with 
fees  that  were  previously  paid.^^a  j^e 
amount  available  for  use  as  an  offset 
under  Rule  429  equals  the  portion  of  the 
filing  fee  previously  paid  that  is 
associated  with  any  unsold  securities 
registered  on  an  earlier  registration 
statement.  Once  a  filing  fee  has  been 
used  as  an  offset,  those  unsold  securities 
on  the  earlier  registration  statement  are 
deemed  deregistered.  This  change  has 
proved  to  be  beneficial  to  issuers. 

Rule  429,  however,  also  provides  for 
the  use  of  a  combined  prospectus  for 
multiple  offerings.  At  times,  the 
combination  of  fee  offset  procedures 
and  combined  prospectus  procedures  in 
the  same  rule  has  resulted  in  confusion 
as  to  whether  an  issuer  is  offsetting  fees 
or  is  combining  prospectuses.  To  avoid 
that  confusion,  we  propose  to  move  the 
fee  offset  procedures  into  Rule  457, 
which  currently  deals  with  fee 
payment. 254 

We  also  propose  revisions  to  the  fee 
offset  procedures  to  allow  issuers  to 
offset  filing  fees  on  more  occasions. 
Currently,  fee  offset  is  not  possible  if  the 
issuer  withdraws  the  earlier  registration 
statement.  Under  the  proposals,  we 
would  allow  issuers  to  offset  a 
registration  statement  filing  fee  in  the 
same  manner  regardless  of  whether  it 
withdraws  the  registration  statement.  To 
assist  the  Commission  in  tracking  the 
payment  of  filing  fees  and  allow  for 
more  accurate  estimates  of  future  filing 
fee  payments,  the  proposals  would 
provide  that  any  offset  must  occur 
within  five  years  of  the  completion  or 
termination  of  the  initial  registration 
statement. 

We  also  are  proposing  to  amend  Rule 
457  to  codify  certain  staff 
interpretations  as  follows: 

(i)  No  additional  filing  fee  would  be 
required  to  be  paid  for  a  resale  offering 
of  securities,  where  such  securities  were 
received  and  a  filing  fee  was  paid,  in 
connection  with  a  registered  offering 
involving  an  exchange,  reclassification 
or  recapitalization;  ^ss 


"«See.  e.g..  Exxon  Capital  Holdings  Corp.  (May 
13.  1988):  Morgan  Stanley  6-  Co  Inc.  (Mar.  27. 
1991):  Mary  Kay  Cosmetics.  Inc.  (June  5,  1991): 
Sbeannan  &  Sterling  (July  2.  1993):  Brown  6-  Wood 
LLP  l¥eb.  5.  \997). 


"'The  basic  premise  underlying  the  Exxon 
Capital  line  of  interpretive  letters  is  that  the 
securities  exchanged  in  reliance  on  those  letters 
would  remain  in  the  institutional  investor 
secondary  market. 


"M7CFR  230.429. 

"'Securities  Act  Release  No.  7168  (May  11 
1995). 

"'See  proposed  Rule  457(p).  17  CFR  230.457(p). 
"'  See  proposed  Rule  457(f)(5),  17  CFR 
230.457(f)(5). 
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(ii)  We  would  not  require  payment  of 
a  filing  fee  for  the  registration  of  an 
indeterminate  amount  of  securities  to  be 
offered  solely  for  market  making 
purposes  by  an  afHliate  of  the  issuer;  "* 
and 

(iii)  In  offerings  by  selling  security 
holders,  the  issuer  may  calculate  the 
filing  fee  using  the  total  aggregate  dollar 
amount  to  be  offered,  rather  than  setting 
forth  the  number  of  securities  and 
information  based  on  that  just  as  in 
offerings  where  issuers  are  selling.  2''' 

/.  Solicitation  of  Comments  Regarding 
Offerings  of  Asset-Backed  Securities 
Offerings 

Currently,  issuers  (;.e.,  trusts  or  other 
limited  purpose  entities)  and  registrants 
(i.e.,  sponsors,  servicers  or  depositors) 
may  register  an  offering  of  investment 
grade  asset-backed  securities  on  Form 
S-3  whether  or  not  they  are  subject  to 
the  Exchange  Act's  reporting 
requirements.  Form  S-3  does  not 
require  an  issuer  or  registrant  of 
investment  grade  asset-backed  securities 
to  have  been  reporting  under  the 
Exchange  Act  because  asset-backed 
securities  are  valued  primarily  on  the 
pool  of  assets  chosen,  not  on  an  issuer 
or  registrant's  limited  operations.^'* 
Moreover,  historical  Exchange  Act 
reports  filed  by  the  issuer  or  registrant 
of  asset-backed  securities  generally  are 
viewed  as  of  little  assistance  to  investors 
since  such  reports  would  reflect  the 
results  of  a  different  pool  of  assets  than 
those  backing  the  securities  being 
offered.  Investors  of  asset-backed 
securities  often  look  to  a  nationally 
recognized  statistical  rating 
organization's  (NRSRO)  ratings  when 
making  their  investment  decisions. 

As  proposed,  neither  Form  B  nor 
Form  A  is  designated  for  use  in 
registering  offerings  of  asset-backed 
securities.^''  The  Commission  staff  is 
engaged  in  an  ongoing  project  to 
consider  development  of  disclosure  and 
registration  requirements  specifically 
related  to  asset-backed  securities.  The 
Commission  staff  intends  to  develop 
proposals  with  respect  to  asset-backed 
securities  offerings  in  connection  with 
that  project.  To  gather  more 
information,  we  solicit  comment  about 
the  treatment  of  these  types  of  offerings 
in  relation  to  the  proposals  in  this 
release. 


Overall,  should  treatment  of  asset- 
backed  securities  offerings  be  the  same 
as  or  similar  to  treatment  of  Form  A 
offerings  or  Form  B  offerings?  Should 
we  continue  to  distinguish  asset-backed 
securities  on  the  basis  of  whether  or  not 
they  are  investment  grade  securities? 
Should  offerings  of  investment  grade 
asset-backed  securities  be  treated  more 
like  Form  B  offerings  and  other  asset- 
backed  securities  offerings  be  treated 
more  like  Form  A  offerings?  Should  we 
require  that  one  or  more  NRSROs  have 
rated  the  securities? 

Should  the  Commission  give 
registrants  in  some  asset -backed 
offerings  greater  freedom  to  craft 
disclosure  about  the  offering  without 
binding  them  to  all  of  the  itemized 
disclosure  in  Regulation  S-K?  If  so,  how 
should  the  mandated  items  differ  from 
the  ones  mandated  in  Form  B?  Should 
the  Commission  craft  a  separate 
regulation  setting  forth  mandated  asset- 
backed  offering  disclosure  items? 
Should  communications  restrictions 
applicable  before  filing  a  registration 
statement  and  during  the  registration 
process  be  more  akin  to  those  applicable 
to  offerings  on  Form  A,  Form  B  or 
neither? 

Should  the  Commission  preserve  staff 
review  for  all  asset-backed  offerings  or 
are  there  categories  of  such  offerings 
that  the  Commission  need  not  review 
for  the  purpose  of  investor  protection? 
Should  the  Commission  allow  the 
registrant  to  control  effectiveness  in  any 
category  of  asset-backed  offerings? 
Should  delivery  requirements  with 
respect  to  asset-backed  offerings 
resemble  delivery  obligations  of  Form  A 
offerings.  Form  B  offerings  or  neither? 

VI.  Concurrent  Exchange  Act 
Registration 

We  are  proposing  to  permit  an  issuer 
to  register  concurrently  both  an  offering 
under  the  Securities  Act  and  a  class  of 
securities  under  the  Exchange  Act  on 
Form  A,  Form  B,  Form  C,  Form  SB-1, 
Form  SB-2,  Form  SB-3  and  Schedule 
B.^^  A  reporting  company  can  register 


^"See  proposed  Rule  457(q),  17  CFR  230.457(q). 
f'See  proposed  Rule  457(o).  17  CFR  230.457(o). 

»«See  Securities  Act  Release  6964  (October  22, 
1992)  (57  FR  56248). 

>-'»Fonn  S-3  has  permitted  the  registration  of 
investment  grade  asset-backed  securities  since 
1992.  See  Securities  Act  Release  No.  6964  (Oct.  22. 
1992). 


""The  Commission's  Task  Force  recommended 
concurrent  registration  in  its  Report.  Task  Force 
Report  at  p.  86.  We  first  proposed  concurrent 
registration  in  May  1996  as  part  of  the  Phase  Two 
proposals  to  implement  certain  recommendations 
contained  in  the  Report.  Exchange  Act  Release  No. 
37263  (May  31.  1996)  (61  FR  30405).  When  we 
adopted  several  of  the  Phase  Two  proposals  in  July 
1997.  we  indicated  that  we  would  continue  to 
consider  the  matter  in  our  efforts  to  streamline  the 
registration  process.  Exchange  Act  Release  No. 
38850  (July  18,  1997)  [62  FR  39755).  That  release 
adopted  a  companion  proposal  which  revised  Rule 
12dl-2.  17  CFR  240.12dl-2,  to  permit  automatic 
effectiveness  of  the  Form  8-A  as  of  the  effective 
time  of  the  Securities  Act  registration  statement 
relating  to  the  same  class  of  securities.  We  contirue 
to  believe  that  concurrent  registration  would  be 


a  cla'ss  of  securities  under  the  Exchange 
Act  on  a  short-form  registration 
statement:  Form  8-A.^*'  Form  8-A 
requires  a  description  of  the  registrant's 
securities  and  the  filing  as  exhibits  of 
documents  defining  the  rights  of 
security  holders. ^^^  Current  rules 
require  companies  that  are  registering 
both  an  offering  of  securities  under  the 
Securities  Act  and  a  class  of  securities 
under  the  Exchange  Act  to  file  two 
fom»s:  the  Securities  Act  registration 
statement  and  the  Form  8-A.  Because 
the  proposed  Securities  Act  forms 
should  contain  all  of  the  necessary 
information,  we  propose  to  eliminate 
the  Form  8-A  filing  requirement  when 
the  registrant  files  one  of  those 
Securities  Act  registration  statements  at 
that  time. 263 

To  allow  concurrent  registration, 
those  registration  Forms  would  have 
boxes  on  the  facing  page  for  registrants 
to  check  to  indicate  that  Exchange  Act 
registration  should  be  concurrent.  The 
registrant  would  include  the  title  of  the 
clas{  of  securities  to  be  registered  and 
the  exchange  or  market  on  which  the 
securities  are  to  be  listed  or  traded.  We 
also  are  proposing  a  new  rule  to  permit 
foreign  governments  and  their  political 
subdivisions  that  register  securities 
offerings  on  Schedule  B  to  register 
concurrently  under  the  Exchange  Act. 2*'' 
If  these  issuers  seek  concurrent 
Exchange  Act  registration,  they  must 
include  the  same  paragraph  and  table  on 
the  facing  page  of  their  Schedule  B 
registration  statements  that  appear  on 
the  Securities  Act  registration 
statements  for  which  we  will  have 
adopted  forms. 

We  request  comment  on  these 
concurrent  registration  proposals.  Are 
there  offerings  for  which  concurrent 
registration  should  not  be  available 
because  the  securities  description  in  the 
Securities  Act  registration  statement 
would  not  be  adequate?  2*' 


beneficial  for  registrants  and  are  now  reproposing 
it.  See  proposed  Exchange  Act  Rule  12dl-2.  17  CFR 
240.12dl-2. 

261  We  also  permit  an  issuer  registering  an  initial 
public  offering  10  use  Form  8-A  even  though  it  is 
not  a  reporting  company  until  after  effectiveness  of 
the  Securities  Act  registration  statement. 

''^The  securities  description  must  provide  the 
information  called  for  by  either  Item  202  of 
Regu&tion  S-K  or  Regulation  S-B.  as  applicable.  17 
CFR  229.202  and  17  CFR  228.202.  An  issuer  can 
incoiporate  by  reference  into  Form  8-A  information 
that  is  contained  in  other  filings  made  with  the 
Commission. 

2t,y  We  also  propose  a  revision  to  clarify  that  Form 
8-A  is  available  for  reporting  companies  only  if 
they  are  current  in  their  reporting.  See  proposed 
revisions  to  General  Instruction  A  of  Form  8-A. 

J"  See  proposed  Securities  Act  Rule  499,  17  CFR 
230.499. 

"'In  the  1996  proposing  release,  we  did  not 
propose  to  allow  concurrenl  registration  for 

Continued 
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VII.  Conununications  During  the 
Offering  Process 

The  Securities  Act  restricts  the  types 
of  offering  communications  that  a 
registrant  may  use  during  the  time  it  is 
engaged  in  a  registered  public  offering 
of  its  securities.^**  The  level  of 
restrictions  depends  on  the  period 
during  which  the  communications 
occur.  The  Securities  Act  creates  three 
distinct  periods  in  the  registered 
offering  process.  The  first  period  occurs 
before  a  registrant  files  a  registration 
statement  with  the  Commission  and  is 
commonly  called  the  "pre-filing 
period."  The  second  period  starts  with 
the  filing  of  the  registration  statement 
and  ends  with  the  effectiveness  of  that 
registration  statement  and  is  commonly 
called  the  "waiting  period."  The  third 
period  follows  the  effective  date  of  the 
registration  statement.  That  period  is 
commonly  called  the  "post-effective 
period." 

During  the  pre-filing  period,  the 
Securities  Act  prohibits  the  registrant 
from  making  any  interstate  offers  or 
sales  of  the  securities.  ^67  During  the 
waiting  period,  the  registrant  may  make 
certain  types  of  offers  (but  not  sales). 
Offers  made  in  writing,  by  radio  or  by 
television  must  conform  to  the 
information  requirements  of  Section  10 
of  the  Securities  Act.  Thus,  the 
Securities  Act  prohibits  the  use  of 
supplemental  sales  literature  ("free 
writing")  during  the  waiting  period. 
Generally,  issuers  and  underwriters 
make  written  offers  during  the  waiting 
period  by  means  of  a  preliminary 
prospectus  which  must  be  filed  with  the 
Commission.  Person-to- person  oral 
offers  also  are  allowed  during  this 
period  and,  unlike  widely  disseminated 
communications  such  as  radio  or 
television  broadcasts,  do  not  have  to 
satisfy  the  informational  requirements 
of  Section  10.  During  the  post-effective 
period,  the  registrant  may  use  any 
materials  to  offer  the  securities  ^ss  but 
only  if  it  delivers  the  final  prospectus 


securities  to  be  offered  and  sold  on  a  delayed  basis 
under  Rule  415(a)(l)(x).  17  CFR  230.415(a)(l)(x). 
because  of  concerns  about  whether  an  adequate 
description  of  the  securities  would  be  contained  in 
the  Exchange  Act  registration  statement. 

'«*  Those  acting  on  behalf  of  the  registrant  (such 
as  an  underwriter)  are  subject  to  the  same 
restrictions  as  the  registrant. 

"'Securities  Act  Rule  135,  17  CFR  230.135. 
allows  an  issuer  to  notify  the  public  of  a  proposed 
offering  as  long  as  the  contents  of  the  notice  do  not 
exceed  the  limited  items  specified  in  the  rule. 

'"These  materials  are  still  subject,  of  course,  to 
the  antifraud  and  civil  liability  provisions  of  the 
statute. 


before  or  with  those  materials.^**  It  also 
may  sell  the  securities. 

Congress  designed  these  limitations 
so  that  the  prospectus  would  be  the 
primary  means  for  investors  to  obtain 
information  during  the  waiting  period 
regarding  an  offering  of  securities. 
Congress'  goal  was  to  prevent  high 
pressure  sales  practices  and  to  provide 
investors  with  an  opportunity  to  become 
familiar  with  the  investment  being 
offered. 2™  In  fact,  the  Securities  Act 
originally  prohibited  both  oral  and 
written  offers  during  the  waiting 
period. 271  While  that  prohibition 
succeeded  in  limiting  high  pressiu^ 
sales  practices,  it  also  limited  the  time 
in  which  investors  could  become 
familiar  with  the  investment  so  as  to 
make  an  unhurried  decisien  regarding 
the  merits  of  the  securities.^Ti  That 
limitation  ultimately  was  revised  by 
Con^ss  in  1954  in  favor  of  permitting 
certain  offers  during  the  waiting 
period. 27' 

The  statutory  regulation  of 
communications  during  the  pre-filing 
and  waiting  periods  has  not  changed 
since  those  1954  amendments.  Our 


'"Final  prospectuses  must  satisfy  the 
informational  requirements  of  Section  10(a)  of  the 
Securities  Act. 

"OH.R.  Rep.  No.  85.  73rd  Cong.,  1st  Sess.  3 
(1933). 

"'  Section  2(a)(3)  of  the  Securities  Act  originally 
made  no  distinction  between  offers  and  sales.  The 
term  sale  was  deflned  to  include  any;  "offer  to  sell," 
"offer  for  sale,"  "attempt  or  offer  to  dispose  of,  or 
solicitation  of  an  offer  to  buy."  Consequently, 
Section  5(a)  of  the  Securities  Ad  prohibited  at  that 
time  both  interstate  offers  and  sales  of  securities 
before  a  registration  statement  became  effective.  See 
also  S.  Report  No.  1036,  83rd  Cong.  2d  Sess.  4 
(1954). 

"'  Hearings  on  S.  2846  Before  the  Subcomm.  of 
the  Senate  Comm.  on  Banking  and  Currency,  83rd 
Cong.,  2d  Sess.  23  (1954)  (statement  of  Ralph  H. 
Demmler,  Chairman  of  the  Securities  and  Exchange 
Conunission).  The  regulators  soon  realized  the 
Importance  of  providing  investors  with  information 
during  the  waiting  period.  The  Federal  Trade 
Conunission  (which  administered  the  Securities  Act 
before  the  creation  of  the  Conunission  in  1934) 
published  its  view  in  1933  that  it  was  permissible 
for  issuers  and  underwriters  to  disseminate 
circulars  during  the  waiting  period  if  they  described 
a  security  in  the  same  manner  a  Section  10 
prospectus  would.  See  Securities  Act  Release  No. 
70  (Nov.  6,  1933)  [11  FR  10948);  Securities  Act 
Release  No.  464  (Aug.  19,  1935)  [11  FR  10953).  In 
1946,  the  Commission  adopted  Rule  131, 17  CFR 
230.131,  which  expressly  permitted  the  use  of  a 
preliminary  prospectus  or  "red  herring."  See 
Securities  Act  Release  No.  3177  (Dec.  6,  1946)  [11 
FR  14260).  See  also  Securities  Act  Rules  430  and 
430A,  17  CFR  230.430  and  230.430A. 

"'The  1954  amendments  were  intended  to  codify 
practices  with  regard  to  communications  during  the 
waiting  period  and  Anally  resolve  concerns  that 
dissemination  of  preliminary  information  during 
the  waiting  period  would  breach  the  prohibition 
against  offers.  See  Hearings  Before  the  HR.  Comm. 
on  Interstate  and  Foreign  Commerce,  83rd  Cong., 
1st  Sess.  66  (1953)  (statement  of  Richard  B. 
McEntire,  Conunissioner  of  the  Securities  and 
Exchange  Conunission).  See  also  HR.  Rep.  No. 
1542,  83rd  Cong.,  2d  Sess.  7  (1954). 


capital  markets,  however,  have  changed 
significantly.  For  example,  there  have 
been  major  advancements  in  technology 
and  communication  media  since  1954. 
There  have  been  many  more  offerings  of 
increasingly  complex  and  synthetic  or 
hybrid  securities.  The  trends  towards 
globalization  of  securities  markets  and 
multinationalizatioQ  of  issuers  and 
offerings  have  continued.  Among  others, 
these  changes  have  increasingly  created 
conflicts  between  communications 
mechanisms  to  which  markets  have 
become  accustomed  and  the  restrictions 
placed  by  the  Securities  Act  on 
communications  around  the  time  of  a 
registered  offering. 

The  Commission  continues  to  believe 
that  the  Securities  Act  goals  of 
preventing  high  pressure  sales  practices 
and  providing  investors  with  the  time 
and  opportunity  to  familiarize 
themselves  with  investment 
opportunities  continue  to  be  important 
today.  We  believe,  however,  that  the 
means  by  which  to  effectuate  those 
goals  can  be  shaped  to  facilitate  capital  • 
formation  better  and  to  provide  more 
information  on  a  more  timely  basis  to 
investors.  We  do  not  beUeve  it  is 
appropriate  to  unnecessarily  hinder 
communications  when  allowing  them 
would  provide  benefits  to  investors  and 
issuers  as  well  as  reflect  current 
practices  and  realities. 

A.  Issuer  Communications  Relating  to  a 
Registered  Offering 

1.  The  Pre-Filing  Period 

a.  Form  B  Registrants 

Today,  the  largest  public  companies 
are  followed  by  numerous  analysts  that 
actively  seek  new  information  on  a 
continual  basis."4  Unlike  smaller  and 
less  mature  companies,  large  public 
companies  tend  to  have  a  regular 
dialogue  with  investors  and  market 
participants  through  the  press  and  other 
media.  Companies  in  which  there  is  a 
wide  interest  are  called  upon  to  release 
more  information  about  their  activities 
more  often  than  is  expected  of  lesser- 
known  companies.  The  markets  also 
absorb  information  disclosed  about 
these  companies  at  a  rapid  rate.^^s 


"*For  example,  companies  with  a  $250  million 
or  higher  market  capitalization  have,  on  average,  15 
research  analyst  firms  following  them. 

"'  A  staff  study  on  the  market's  absorption  of 
information  found  that  the  speed  of  price  discovery 
is  positively  associated  viath  companies'  market 
capitalizations,  public  floats  and  ADTVs.  The  staff 
found  that  combination  tests  of  ADTV  and  either 
public  float  or  market  capitalization  are  more 
closely  associated  with  the  speed  of  price  discovery 
than  tests  of  only  public  float,  only  market 
capitalization  or  only  ADTV.  See  Eligibility 
Requirements  for  Firms  Receiving  Preferred 
Registration  Status  in  the  Registration  and 
Disclosure  Reform  Proposal  (April  30, 1997). 
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Technological  innovations  that  permit 
instantaneous  communications  are  a 
driving  force  behind  this  decade's 
securities  market. 

Given  the  abundance  of  readily 
accessible  information  about  large, 
seasoned  public  companies,  any 
communications  made  by  them  while  in 
the  process  of  registering  an  offering  are 
less  likely  to  have  a  significant  impact 
by  conditioning  the  market  or 
stimulating  interest  in  a  proposed 
offering.^''*  Accordingly,  we  are 
proposing  to  remove  the  restrictions  on 
offering  communications  by  those 
companies  during  the  pre-filing 
period.277  we  are  proposing  an 
exemption  to  provide  that  offers  may  be 
made  in  the  pre-filing  period.^'* 

For  a  large,  seasoned  company  to  rely 
on  the  proposed  exemption  for  any 
offering,  it  must  have  filed  all  of  its 
periodic  reports  under  the  Exchange  Act 
for  at  least  one  year  on  a  timely  basis 
and  have  filed  at  least  one  annual 
report.  It  also  must  have  either: 

1.  A  public  float  with  a  market  value 
of  at  least  $250  million;  or 

2.  A  public  float  with  a  market  value 
of  at  least  $75  million  and  the  average 
daily  trading  volume  for  its  equity 
shares  of  at  least  $1  million. 

These  mirror  the  eligibility  criteria  for 
Form  B  registration  by  large  well- 
followed  issuers  discussed  earlier. 

The  proposed  registration  system  also 
contemplates  use  of  Form  B  for  offerings 
by  smaller  issuers  that  do  not  meet 
Form  B's  public  float  and  ADTV 
eligibility  tests.  Those  offerings  would 
be  limited  to:  offerings  solely  to  QIBs;^^ 
o%rings  to  certain  existing 
shareholders;  ^^o  offerings  of  investment 


^'*The  Commission  has  long  interpreted  "offer  to 
sell"  broadly  to  encompass  pre-filing  publicity 
efforts  that  may  not  be  phrased  expressly  in  terms 
of  an  offer  but  condition  the  market  or  stimulate 
interest  in  the  offering.  See  In  the  Matter  of  Loeb, 
Rhodes  &  Co.,  38  SEC  843  (1959)  and  In  the  Matter 
of  First  Maine  Corp.,  38  SEC  882  (1959). 

"'Rules  101  and  102  of  Regulation  M,  17  CFR 
242.101  and  242.102,  would  continue  to  prohibit 
inducements  to  purchase  securities  that  are  the 
subject  of  a  distribution  during  any  applicable 
restricted  period. 

"»  See  proposed  Securities  Act  Rule  166. 17  CFR 
230.166.  Prospectuses  used  in  reliance  on  this  Rule 
during  the  period  beginning  15  days  before  the  Tirst 
offer  and  ending  with  the  offering  completion 
would  be  filed  under  proposed  Rule  425, 17  CFR 
230.425. 

"'  See  SecuriUes  Act  Rule  l44A(a)(l),  17  CFR 
230.144A(a)(l). 

""We  propose  that  Form  B  allow  registration  of 
five  kinds  of  offerings  to  existing  shareholders, 
including:  offerings  of  securities  upon  exercise  of 
riebts  or  conversion  of  convertible  securities; 
offerings  pursuant  to  dividend  or  interest 
reinvestment  plans:  offerings  to  existing  common 
stock  holders;  and  offerings  of  securities  issuable 
upon  exercise  of  transferable  warrants  or  options. 
These  offerings,  and  why  we  propose  they  be 
r^stered  on  Form  B,  are  discussed  in  more  detail 
in  Section  V.A.2.C.  of  this  release. 


grade  securities;  offerings  of  certain 
investment  grade  asset-backed 
securities;  and  offerings  in  connection 
with  market  making  transections.  We 
propose  to  treat  these  Form  B  issuers  in 
the  same  manner  as  we  would  treat 
large  seasoned  issuers  that  would 
register  their  offerings  on  Form  B. 
Accordingly,  their  ability  to  offer 
registered  securities  also  would  not  be 
contingent  on  the  prior  filing  of  the 
registration  statement  for  the  offering.^*' 

These  offerings  would  be  directed 
mainly  to  existing  shareholders  of  the 
issuer,  such  as  under  a  DRIP,  or  to 
investors  that,  because  of  their  status, 
have  unique  access  to  information  about 
the  issuer,  such  as  a  QIB.  Offerees  that 
have  an  existing  connection  with,  or  a 
prior  investment  in,  the  issuer  could  be 
presumed  to  follow  the  issuer  in  order 
to  monitor  their  investment. ^'^ 

In  the  case  of  DRIPs,  the  participant 
already  has  made  an  investment 
decision  about  the  issuer — to  participate 
in  the  DRIP — thus,  the  investor  would 
be  likely  to  obtain  information  about  the 
issuer  both  on  its  own  and  from  the 
issuer.  We  believe  the  investors  in  these 
Form  B  offerings,  due  to  their 
experience  or  nature,  would  be  less 
susceptible  than  other  investors  to  pre- 
filing  hype  about  a  new  offering  by  the 
issuer.283  Thus,  the  investor  protection 
concerns  that  are  associated  with  the 
prohibition  against  offers  before  the 
registration  statement  is  filed  are 
lessened. 

Similarly,  investors  that  are  able  to 
obtain  information  because  they  are  able 
to  influence  the  issuer  to  provide  them 
with  it,  such  as  QIBs,  may  not  need  the 
protections  that  would  flow  from  a 
prohibition  of  pre-filing 
communications.  If  an  issuer  makes 
statements  about  an  upcoming  offering 
before  it  files  its  Form  B  for  the  offering, 
the  QIB  is  more  likely  than  other 
investors  to  be  in  a  position  to  insist 
that  the  issuer  explain  any  information 
the  issuer  disseminated  before  filing.  It 
also  would  be  sophisticated  enough  to 
recognize  the  value  of  waiting  until  it 
has  a  prospectus  before  making  an 
investment  decision. 

Moreover,  the  free  communications 
proposal  would  not  extend  to  any  issuer 
that  had  not  previously  registered  with 
the  Commission.  We  also  would  require 


»'  See  proposed  Securities  Act  Rule  166(a),  17 
CFR  230.166(a). 

»2  See  General  Instruction  I.B.4.  of  Form  S-3. 

2"  Under  the  proposed  Form  B,  generally,  a  small 
issuer  would  not  be  permitted  to  make  offerings  to 
an  existing  security  holder  unless  the  investor  held 
securities  of  the  issuer  for  at  least  a  two-month 
period.  We  set  this  requirement  to  ensure  that  the 
investor  would  have  adequate  time  to  assess  its 
Investment  and  determine  whether  to  sell,  hol(f  or 
buy  the  issuer's  securities. 


that  the  issuer  be  reporting  in  a  timely 
manner  for  at  least  the  one  year  before 
filing  an  offering  on  Form  B.  The 
reporting  requirements  would  serve  the 
purpose  of  ensuring  that  material 
information  about  the  issuer  would  be 
publicly  available.  An  investor  could 
use  that,  and  whatever  other 
information  it  may  gather,  to  gauge  any 
communications  by  the  issuer  before  the 
registration  statement  filing. 

We  solicit  comment  on  the  proposal 
to  alkiw  Form  B  registrants  to 
communicate  freely  before  filing  a 
registration  statement.  Is  Form  B  the 
proper  standard  or  should  the  treatment 
be  limited  only  to  some  subset  of  Form 
B  offerings,  such  as  those  meeting  the 
public  float/ ADTV  tests?  For  these 
purposes,  should  a  minimum  average 
daily  trading  volume  also  be  required 
for  companies  with  a  public  float  of  at 
least  $250  million?  Should  companies 
be  subject  to  the  reporting  requirements 
for  a  longer  period  of  time,  such  as  two 
years? 

Does  the  likelihood  of  market 
conditioning  based  on  pre-filing 
communications  depend  upon  the 
security  being  issued  or  the  transaction 
being  registered?  Does  the  likelihood  of 
market  conditioning  depend  on  the 
trading  market  for  the  securities?  If  so, 
should  the  issuer's  trading  market  be  an 
element  of  the  test  for  when  pre-filing 
commimications  restrictions  are  lifted? 
Should  the  nature  of  the  securities 
offered  affect  whether  pre-filing 
communications  should  be  restricted  in 
any  manner?  If  offering  materials  are 
usedbefore  filing  a  registration 
statement,  should  certain  information  be 
required  to  be  disclosed  therein? 

While  Section  5  of  the  Securities  Act 
prohibits  both  offers  to  sell  and 
solicitations  of  offers  to  buy  a  security 
before  a  registration  statement  is  filed. 
Section  2(a)(3)  of  the  Act  exempts 
preliminary  negotiations  or  agreements 
between  the  issuer  and  any  underwriter, 
and  among  undenvriters.  During  that 
period,  negotiation  of  the  financing  may 
proceed,  but  steps  may  not  be  taken  to 
form  a  selling  group.  Dealers  may  not 
make  offers  to  buy  the  securities  and 
underwriters  and  issuers  may  not  offer 
to  sell  them  to  dealers  during  that 
period.  Congress  created  this  limitation 
in  part  to  limit  the  pressure  it  believed 
could  be  brought  to  bear  on  dealers  to 
rush  their  orders.^**  Congress  also 
expressed  its  concern  that  market 
participants  would  overstimulate  the 
demand  for  a  company's  securities  and 
then  pressure  that  company  to  issue 


»•  See  H.R.  Rep.  No.  85.  73rd  Cong..  1st  Se«s.  3 
(1933). 
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such  securities. 28'  Consequently, 
Section  5  also  prevents  all  pre-filing 
marketing  of  public  offerings  by 
underwriters  and  dealers. 

Under  our  proposal,  before  the  filing 
of  a  Form  B,  dealers  could  make  offers 
to  buy,  and  issuers  and  underwriters 
could  make  offers  to  sell  to  dealers. 
Underwriters  and  dealers  could  market 
the  securities  before  the  filing  of  the 
Form  B.  Comment  is  requested  on  these 
aspects  of  the  communications 
proposals.  In  today's  markets,  could 
issuers  and  underwriters  unduly 
pressure  dealers  to  accept  an  allotment 
of  securities  without  the  opportunity  to 
scrutinize  the  registration  statement? 
Similarly,  could  underwriters  and 
dealers  unduly  pressure  corporadons  to 
issue  securities  by  marketing  a 
company's  securities  before  the  issuer 
wished  it  to  happen?  If  so,  what  other 
safeguards  would  protect  against  undue 
pressure? 

b.  Foreign  Governments 

We  also  propose  to  allow  a  seasoned 
foreign  government  issuer  to 
communicate  freely  before  filing  a 
registration  statement  for  an  offering  of 
securities  that  exceeds  $250  million  and 
that  is  underwritten  on  a  firm 
commitment  basis.^**  We  would  deem  a 
foreign  government  issuer  to  be 
seasoned  if  one  year  has  passed  since 
the  date  of  effectiveness  of  its  initial 
pubhc  offering.^''  We  beheve  that, 
generally,  there  is  abundant  pubUc 
information,  investor  awareness  and 
market  following  relating  to  seasoned 
foreign  government  issuers  that  make 
large  public  offerings.  At  and  around  the 
time  of  such  an  offering,  sufficient 
market  coverage  appears  virtually 
assured.  Therefore,  we  propose  to  allow 
large  and  seasoned  foreign  government 
issuers  to  freely  communicate  during 
the  pre-filing  period. 

Smaller  offerings  by  unseasoned 
foreign  government  issuers  may  not 
attract  significant  market  attention. 
Such  an  issuer  should  limit  its  pre-filing 
communications  to  avoid  situations 
where  the  only  public  information 
available  about  the  issuer  or  its  offering 


^  See  RR.  Rep.  No.  85,  73rd  Cong..  1st  Sess.  2 
(1933). 

"*We  propose  the  $250  million  offering 
threshold  as  a  proxy  for  size.  The  firm  commitment 
underwriting  requirement  would  provide  greater 
assurance  that  the  offering  would  proceed  in  an 
orderly  fashion.  And  underwriting  participation  in 
the  offering  signals  greater  market  interest  in  the 
offering  and  the  presence  of  other  investor 
protections  due  to  the  underwriters'  gatekeeping 
function.  As  with  Form  B  issuers,  we  believe  the 
seasoning  requirement  would  ensure  a  certain  level 
of  publicly  available  information. 

»^  See  proposed  Securities  Act  Rule  166(a),  17 
CFR  230.166(a). 


before  it  files  its  registration  statement 
is  the  information  that  the  issuer 
disseminated  for  purposes  of  the 
offering.  When  Jhe  catalysts  for  public 
dissemination  of  information  from 
sources  like  analysts  or  other  securities 
experts  are  missing,  we  believe  the  best 
way  for  us  to  protect  investors  is  to  Umit 
the  communications  of  unseasoned 
foreign  government  issuers  that  make 
smaller  offerings  in  the  same  way  we 
would  hmit  the  communications  of 
Form  A  issuers.  If  a  foreign  government 
issuer  is  registering  its  initial  public 
offering  or  is  registering  an  offering  of 
securities  that  is  less  than  $250  million 
or  that  is  not  being  underwritten  on  a 
firm  commitment  basis,  the  issuer 
would  be  subject  to  the  same  30-day 
limited  communications  period 
applicable  to  Form  A  registrants.^ss 
Smaller  unseasoned  foreign  government 
issuers  may  rely  on  safe  harbors  to  make 
announcements  during  that  period,  such 
as  factual  business  information  ^s*  or 
Rule  135  offering  notices.^^o 

c.  All  Other  Registrants 

Under  existing  regulations,  not  all 
public  communications  by  an  issuer  are 
prohibited  before  and  during  a 
registered  offering.  The  line  between 
communications  that  are  permissible 
and  those  that  are  not,  however,  is  not 
always  easy  to  perceive.  Over  the  years, 
the  Commission  has  attempted  to 
address  this  issue  in  several  releases. 

In  1969,  the  Commission  stated  that, 
while  a  company  is  "in  registration": 
disclosure  of  a  material  event  would 
ordinarily  not  be  subject  to  restrictions 
under  Section  5  of  the  Securities  Act  if 
it  is  purely  factual  and  does  not  include 
predictions  or  opinions.^" 

The  release  quahfied  that  guidance, 
however,  by  stating  that  "(ajlthough  the 
matters  discussed  herein  reflect  the 
policies  and  practices  which  the  staff  of 
the  Commission  will  follow,  they  do  not 
represent  rules  of  the  Commission. 
Accordingly,  these  interpretations  are 
subject  to  change  based  on  experience 
in  their  application.  *   *   *" 


^••Proposed  Securities  Act  Rule  167, 17  CFR 
230.167.  would  provide  that  communications 
before  the  beginning  of  the  30-day  period  would 
not,  for  registration  purposes,  be  deemed  to  be 
either  an  offer  to  sell  or  an  offer  to  buy  as  long  as 
the  issuer  takes  reasonable  steps  to  prevent  further 
public  dissemination  of  the  information  during  the 
30-day  limited  communications  period.  The  rule 
would  apply  equally  to  unseasoned  foreign 
sovereigns  and  all  foreign  political  subdivisions 
that  must  observe  the  30-day  limited 
communications  period. 

»»  See  proposed  Securities  Act  Rule  169,  17  CFR 
230.169. 

""See  proposed  revisions  to  Securities  Act  Rule 
135,  17  CFR  230.135. 

"•  Securities  Act  Release  No.  5009  (Oct.  7,  1969) 
I34  FR  16870). 


Two  years  later,  the  Commission 
published  another  release  on 
communications. 292  That  release  stated, 
in  the  context  of  companies  refusing  to 
answer  legitimate  inquiries,  that  "the 
practice  of  non-disclosure  of  factual 
information  by  a  publicly  held  company 
on  the  grounds  that  it  has  securities  in 
registration"  293  ,5  not  justified  by 
securities  laws  or  Commission  policy.  In 
the  same  release,  however,  the 
Commission  indicated  that  neither  a 
company  in  registration  nor  persons 
acting  on  its  behalf  "should  instigate 
publicity  for  the  purpose  of  facilitating 
the  sale  of  securities"  in  the  offering. 
The  Commission  also  noted  that: 

(t]he  determination  of  whether  an 
item  of  information  or  publicity  could 
be  deemed  to  constitute  an  offer — a  step 
in  the  selling  effort — in  violation  of 
Section  5  must  be  made  by  the  issuer  in 
the  light  of  all  the  facts  and 
circumstances  surrounding  each  case.29< 
Given  the  generality  of  the  statements 
made  by  the  Commission  through  the 
years,  and  the  difficulty  of  applying  a 
"facts  and  circumstances"  test  that  will 
be  viewed  by  others  in  hindsight, 
cautious  legal  counsel  today  often  judge 
it  wiser  to  advise  clients  to  apply 
significant  restrictions  on 
communications.  In  practice,  they 
appear  reluctant  to  rely  on  the 
Commission's  general  statement  of  30 
years  ago  allowing  disclosure  of 
material  factual  information  during  the 
course  of  a  registered  offering.  2"  In  the 
absence  of  Ckjmmission  rules,  the 
Commission's  (or  the  staffs)  statements 
have  been  viewed  as  providing  only 
vague,  general  guidance.  Securities  law 
practitioners  generally  see  applying  that 
guidance  as  a  practical  problem.  Many 
companies  appear  to  be  following  the 
practice  of  shutting  off  communications 
of  all  types  for  the  sake  of  eliminating 
the  risk  of  being  questioned  about 
possible  illegal  offers  and  experiencing 
a  delay  in  their  offering.  Those 
companies  that  wish  to  continue 
communications  face  the  cost  of  seeking 
legal  advice  and  review  of  virtually  any 
communication  during  the  period.296 


"^Securities  Act  Release  No.  5180  (Aug.  6,  1971) 
[36  FR  16506). 

'*'The  term  "in  registration"  was  used  to  mean 
the  time  starting  before  the  filing  of  the  registration 
statement  and  ending  with  the  date  the  issuer 
"reaches  an  understanding  with  a  broker-dealer  that 
is  to  act  as  managing  underwriter  until  the  end  of 
the  aftermarket  prospectus  delivery  period 
applicable  to  dealers."  Id. 

^Id. 

"'Among  other  results,  issuers  sometimes  refrain 
from  distributing  routine  reports  to  shareholders 
concerning  the  company  during  the  quiet  period. 
See  Quiet,  Please,  Investor  Relations.  Dec.  1997  at 
49. 

"*For  example,  the  Commission  understands 
that  legal  counsel  have  advised  issuers  that  all  press 
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This  difficulty  of  discerning  the 
breadth  and  length  of  the  limitations  on 
communications  is  why  we  are 
proposing  safe  harbor  rules  for 
registrants  other  than  Form  B  and 
Schedule  B  issuers  we  discussed  above. 
The  safe  harbors  should  help  to 
encourage  open  communication.  Our 
proposed  solution  is  two-fold. 

i.  Bright-Line  Communications  Safe 
Heutor 

The  Commission  seeks  first  to  address 
uncertainty  about  whether 
communications  made  long  before  the 
filing  of  a  registration  statement  will  be 
viewed  in  hindsight  as  illegal  offers.  We 
believe  that  uncertainty  has  led  to  a 
chilling  of  issuer  communications  for  a 
longer  period  before  filing  than  is 
necessary  for  investor  protection.  The 
uncertainty  also  unnecessarily 
complicates  the  task  of  those  planning 
the  capital-raising  process.  We  see  little 
benefit  to  continuing  it.  We  believe  the 
purpose  of  prohibiting  offers  before  a 
registration  statement  is  filed,  which  we 
discussed  above,  can  be  fulfilled 
without  the  attendant  uncertainty  costs. 

Accordingly,  we  propose  a  safe  harbor 
for  all  communications  made  by  or  on 
behalf  of  any  issuer  that  take  place 
during  a  specified  period  before  it  files 
a  registration  statement.^'^  In  offerings 
registered  on  Form  B,  an  issuer,  and 
those  acting  on  behalf  of  the  issuer,  may 
freely  communicate  before  the  offering 
period  begins  {i.e.,  15  days  in  advance 
of  the  first  offer).  For  business 
combinations  registered  on  Forms  C, 
SB-3,  F-8,  F-80  or  F-10  (when  F-10  is 
used  in  connection  with  a  business 
combination  transaction),  the  offerors 
may  freely  communicate  before  the  first 
communication  related  to  the  offering 
(except  for  communications,  among  the 
participants  in  the  offering). ^'^  For  all 
other  offerings,  an  issuer,  and  those 
acting  on  the  issuer's  behalf,  may  freely 
communicate  at  any  time  before  the  30- 
day  period  before  the  date  of  filing  the 
registration  statement.  Under  the  safe 
harbor,  the  issuer,  underwriter  and 


nderstands 
rs  that  all  press 


releases,  speeches  to  groups,  product 
advertisements,  announcements  of  developments, 
responses  to  inquiries  by  those  who  report  to  the 
pi^ic,  changes  in  advertising  policy,  and  public 
statements  first  be  cleared  by  legal  counsel  during 
this  period. 

*^See  proposed  Securities  Act  Rule  167,  17  CFR 
230.167.  The  bright  line  safe  harbor  would  apply 
only  to  registered  offerings.  Accordingly,  the  safe 
harbor  would  not  permit  issuers  to  avoid  the 
prohibition  on  general  solicitation  when  conducting 
a  private  offering  or  avoid  the  Section  4(2) 
requirement  that  the  "transaction  not  involve  any 
public  offering."  See  15  U.S.C.  §  77d(2). 

"*  For  a  discussion  of  other  "free 
communication"  provisions  applicable  to  business 
combinations,  see  Exchange  Act  Release  No.  40633 
(Nov.  3.  1998). 


participating  dealer  must  take  all 
reasonable  steps  within  their  control  to 
prevent  further  distribution  or  re- 
publication of  the  communication 
during  those  periods  in  which  free 
commimication  is  not  permitted.  We 
recognize  that  once  a  person  makes 
information  pubUc  it  is  no  longer  in  full 
control  over  whether  others  will  use 
that  information  at  a  later  point  in  time. 
For  example,  an  issuer  may  issue  a  press 
release  on  the  40th  day  before  filing  a 
registration  statement  on  Form  A  and  a 
monthly  magazine  that  is  published  on 
the  29th  day  before  filing  may  see  fit  to 
make  reference  to  it.  We  would  not  view 
it  as  outside  this  safe  harbor  if  the 
magazine  published  that  information  on 
the  29th  day  through  no  efforts  of,  or 
arrangement  with,  the  issuer.  If, 
however,  the  CEO  or  some  other 
representative  of  the  issuer  gave  an 
interview  on  the  40th  day  before  filing 
without  getting  assurance  that  the 
interview  article  would  not  be 
published  during  the  30-day  period,  that 
communication  would  be  outside  the 
safe  harbor. 

In  addition,  if  an  issuer  places 
information  on  its  Internet  web  site 
during  a  period  in  which  it  may  freely 
communicate,  we  would  view  it  as 
outside  the  safe  harbor  if  it  fails  to 
remove  information  fi-om  its  web  site 
during  the  limited  communications 
period,  if  the  communication  is  not 
covered  by  one  of  the  other  proposed 
safe  harbors  discussed  below  (e.g.,  for 
factual  business  information  or  regularly 
released  forward-looking  information). 
An  issuer  may  not  circumvent  the 
bright-line  communications  safe  harbor 
by  arranging  for  a  third  party  to 
disseminate  information  on  its  behalf 
during  the  limited  communications 
period.  For  example,  if  an  agent  or  third 
party  acting  on  behalf  of  the  issuer  posts 
information  on  a  web  site  that  does  not 
fall  within  a  safe  harbor,  we  would  view 
the  posting  as  outside  the  bright-line 
commimications  safe  harbor.^*^ 

We  recognize  that  there  is  a  risk  in 
creating  a  bright-line  test.  Some  issuers 
and  underwriters  could  decide  to  make 
all  of  their  selling  efforts  before  the 
bright-line  period  when  a  prospectus  is 
not  available.  We  propose  to  mitigate 
that  risk  through  the  prospectus 
delivery  requirement  (discussed  below) 
that,  regardless  of  when  the  selling 
efforts  occur,  investors  will  have  time  to 
review  the  balanced,  accurate  disclosure 


about  the  investment.3«>  We  also 
mitigate  that  risk  in  offerings  not 
registered  on  Form  B  and  not  involving 
business  combinations  through  the  use 
of  a  30-day  limited  communications 
period.  The  30  days  will  operate  as  a 
"cooling  ofT'  period  with  respect  to  any 
comn»unications  made  to  investors.  We 
solicit  comment,  however,  regarding 
whether  a  longer  period,  such  as  90 
days  or  60  days  or  45  days,  would 
mitigate  the  risk  further  while  still 
providing  a  useful  dividing  line 
between  commimications  likely  to  be 
undertaken  as  part  of  the  sales  effort  and 
those  that  serve  other  purposes. 
Conversely,  would  a  shorter  period  of 
time,  ^uch  as  20  days,  adequately  serve 
that  function?  Are  there  other  risks  or 
benefits  of  creating  a  bright-line  test? 

Would  the  condition  that  all 
reasonable  steps  be  taken  within  the  30 
days  by  the  issuer,  underwriter  or  dealer 
to  prevent  further  distribution  or  re- 
publication be  adequate  to  ensure  that 
there  is  a  "cooling  off  period?  Should 
we  build  in  an  automatic  longer 
prospectus  delivery  period  before 
prici.ig  when  issuers  or  others 
participating  in  the  offering  fall  outside 
a  safe  harbor  by  communicating  during 
the  30-day  period?  The  proposed  safe 
harbor  would  cover  communications  of 
any  sort.  Should  we  provide  that  the 
safe  harbor  does  not  apply  to 
communications  discussing  the  offering 
itself?  Should  we  require  that  offering 
materials  used  more  than  30  days  in 
advance  of  filing  a  registration  statement 
be  filed  with  the  Commission  in  the 
same  way  as  free  writing  materials?'*" 
If  so,  should  we  require  filing  of  such 
information  if  disseminated  within  40, 
50  or  60  days  before  the  issuer  files  its 
registration  statement? 

ii.  Communications  Safe  Harbor 

While  defining  the  pre-filing  period 
during  which  these  issuers  must  be 
concerned  about  the  nature  of  their 
communications  should  help  lessen 
uncertainty,  we  believe  further 
proposals  would  do  so  even  more.  As 
the  Commission  stated  almost  three 
decades  ago,  "(the]  flow  of  normal 
corporate  news,  unrelated  to  a  selling 
effort  for  an  issue  of  securities,  is 
natural,  desirable  and  entirely 
consistent  with  the  objectives  of 
disclosure  to  the  public  which  underlies 


^»«This  position  parallels  advice  we  gave 
regarding  third  f>arty  web  site  postings  in  the 
context  of  offshore  Internet  offerings.  See  Securities 
Act  Release  No.  7516  (Mar.  23.  1998)  [63  FR  148C6). 
Sections  m.D.  and  IV.D. 


'"'An  issuer  could  not  use  the  Section  10 
prospectus  at  a  point  more  than  30  days  before 
filing  and  then  fail  to  file  it  as  part  of  the 
registration  statement  because  it  is  not  "an  offer." 
The  registration  statement  would  be  materially 
deficient  absent  the  prospectus. 

»'  See  proposed  Securities  Act  Rule  425, 17  CFR 
230.425. 


67214 


Federal  Register /Vol.  63,  No. 


233 /Friday,  December  4,  1998 /Proposed  Rules 


the  federal  securities  laws."  ^02  vVe  are 
proposing  therefore  to  exempt  factual 
business  communications  from 
communications  restrictions.  ^03  in 
addition,  in  offerings  by  reporting 
companies,  we  propose  an  exemption 
from  communications  restrictions  for 
regularly  released  forward-looking 
information. 30*  We  solicit  comment  on 
whether  we  should  extend  the  limited 
communications  period.  Should  it  be 
45.  50.  60  or  90  days  in  length? 

(A)  Factual  Business  Communications 

For  purposes  of  these  proposals, 
"factual  business  communications" 
would  include: 

— factual  information  about  the  issuer  or 

some  aspect  of  its  business; 
— advertisement  of  the  issuer's  products 

or  services; 
— factual  business  or  financial 

developments  with  respect  to  the 

issuer; 
— dividend  notices; 
— factual  information  required  to  be  set 

forth  in  any  Exchange  Act  report  the 

issuer  is  required  to  file;  and 
— factual  information  communicated  in 

response  to  unsolicited  inquiries  from 

stockholders,  analysts,  the  press  and 

others  with  a  legitimate  interest  in  the 

issuer's  affairs. 
Factual  business  communications 
would  not  include  information  about 
the  registered  offering  itself  or  forward- 
looking  information.  Information  about 
the  offering  would  continue  to  be 
limited  to  that  which  is  permitted  to  be 
published  under  Securities  Act  Rule 

135.305 

(B)  Regularly  Released  Forward-Looking 
Information 

We  also  propose  a  safe  harbor  for 
reporting  companies  that  are 
accustomed  to  releasing  forward-looking 
information  to  the  markets  so  that  those 
communications  are  not  discouraged 
diuing  the  limited  communications 
period  30  days  before  a  registration 
statement  is  filed. 306  The  safe  harbor 
would  exempt  the  dissemination  of  that 
information  from  the  Section  5 
restrictions  on  offers  in  the  pre-filing 
period  if  the  issuer  is  subject  to  the 
reporting  requirements  of  Section  13(a) 


'"^Securities  Act  Release  No.  5009  (Oct.  7,  1969). 
""'See  proposed  Securities  Act  Rule  169,  17  CFR 
230.169. 

'*'See  proposed  Securities  Act  Rule  168. 17  CFR 
230.168. 

'"'  We  propose  to  revise  Rule  135, 17  CFR 
230.135,  to  permit  issuers  to  use  it  whether  they 
plan  to  make  a  registered  or  private  offering.  See 
Section  Vn.A.l.c.ii.(C)  of  this  release  for  a 
discussion  of  the  proposed  revisions  to  Rule  135. 

'«  See  proposed  Securities  Act  Rule  168. 17  CFR 
230.168. 


of  the  Exchange  Act.  In  order  to  come 
within  the  safe  harbor,  the  issuer  must 
have  customarily  released  this  type  of 
information  in  its  ordinary  course  of 
business  for  the  last  two  fiscal  years 
(and  any  portion  of  a  fiscal  year) 
immediately  before  the  communication. 
The  time,  manner  and  form  in  which 
the  information  is  released  must  be 
consistent  with  past  practice.  307  xhe 
categories  of  forward-looking 
information  that  would  be  covered  by 
the  safe  harbor  are: 

1.  F*rojections  of  the  issuer's  revenues, 
income  (loss),  earnings  (loss)  per  share, 
capital  expenditures,  dividends,  capital 
structure  or  other  financial  items; 

2.  Statements  about  the  issuer 
management's  plans  and  objectives  for  future 
operations,  including  plans  or  objectives 
relating  to  the  products  or  services  of  the 
issuer; 

3.  Statements  about  the  issuer's  future 
economic  performance  of  the  type 
contemplated  by  the  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operation  described 
in  Item  303  of  Regulation  S-K  or  Item  9  of 
Form  20-F;  and 

4.  Assumptions  underlying  or  relating  to 
any  of  the  information  described  in 
paragraphs  (1),  (2)  and  (3).m» 

We  recognize  that  projections  have 
historically  been  viewed  as  the  type  of 
communication  that  would  be 
particularly  troublesome  in  the  period 
before  a  registration  statement  is 
filed. ^09  por  that  reason,  we  propose  to 
exclude  these  statements  from  the 
proposed  safe  harbor  for  factual 
business  communications.  We  also, 
however,  wish  to  encourage,  where 
consistent  with  investor  protection,  the 
voluntary  disclosure  of  forward-looking 
information.  Given  its  value  to 
investors,  analysts,  investment  advisers 
and  other  securities  professionals,  the 
release  of  forward-looking  information 
should  not  be  constrained  in 
circumstances  that  do  not  require 
constraint.  Thus,  where  that  information 
is  regularly  released  by  the  issuer,  we 
would  presume  that  it  is  not  being 


•"'This  information  generally  would  have  to  be 
filed  with  the  Commission  under  proposed 
Securities  Act  Rule  425,  17  CFR  230.425. 

*<* These  are  essentially  the  same  categories  of 
statements  that  are  defined  as  forward  looking 
statements  under  Securities  Act  Section  27A(i)(l). 
In  light  of  the  offering  context,  we  omitted  the 
category  of  "statements  by  an  underwriter  or 
participating  dealer  assessing  any  of  the  itemized 
information." 

"^  Until  the  1970s,  the  Commission  prohibited 
disclosure  of  forward-looking  information.  In  1979, 
the  Commission  adopted  a  safe  harbor  for  release 
of  forward-looking  information.  See  Securities  Act 
Release  No.  5362  (Feb.  2.  1973)  (38  FR  72201; 
Securities  Act  Release  No.  6084  (June  25,  1979)  (44 
FR  388101:  see  also  Wheat  Report,  supra  note  11, 
at  94:  Securities  Act  Release  No.  5180  (Aug.  16, 
1971). 


released  around  the  time  of  the  offering 
solely  as  a  method  of  hyping  the 
securities.  Accordingly,  we  propose  the 
safe  harbor. 

We  solicit  comment  on  the  safe  harbor 
for  this  forward-looking  information. 
Are  there  other  categories  of  forward- 
looking  information  that  should  be 
added  to  the  list  of  exempted 
communications?  Should  any  of  the 
categories  proposed  in  the  exemption  be 
deleted? 

(C)  Notice  of  Proposed  Offerings 

As  part  of  lifting  communications 
restrictions,  we  propose  to  merge 
current  Securities  Act  Rules  135  and 
135c.3'OThe  resulting  rule.  Rule  135, 
would  provide  issuers  with  a 
communications  safe  harbor  for  limited 
notice  of  their  proposed  offerings  or 
business  transactions.  We  propose  to 
remove  the  reference  found  in  current 
Rule  135  that  specifically  states  that 
issuers  may  not  name  the  underwriters 
of  its  proposed  offering  in  any  notice 
published  in  reliance  on  the  Rule.  The 
proposed  rule  clearly  pronounces  that 
these  notices  may  not  include 
information  beyond  the  subjects 
enumerated  in  the  rule.  Because  the 
proposed  rule  does  not  include  a 
provision  that  would  allow  issuers  to 
name  their  underwriters,  their  Rule  135 
notices  may  not  name  their 
underwriters.  We  solicit  comment  as  to 
whether  there  are  reasons  to  retain  the 
specific  prohibitions  in  the  rule. 

New  Rule  135  would  not  require 
issuers  to  announce  whether  the 
offering  would  be  public  or  private. 
Consequently,  an  Issuer  would  not  have 
to  commit  early  on  whether  it  is 
planning  a  registered  or  exempt  offering. 
Thus  an  issuer  may  find  more  flexibility 
in  assessing  market  demand  through 
publication  of  the  Rule  135  notice. 
Proposed  Rule  135  also  would  provide 
specifically  that  an  issuer  may  issue  a 
statement  to  correct  inaccurate  accounts 
or  misstatements  about  its  offering.  An 
issuer's  correction  may  not,  however, 
include  more  information  than  would 
be  needed  to  remedy  the  inaccuracy. 

2.  Communications  During  the  Waiting 
Period 

Restrictions  on  communications 
during  the  waiting  period  differ 
according  to  the  form  the 
communication  takes.  During  the 
waiting  period,  oral  offers  may  be  made 
without  content  restrictions  other  than 
due  to  liability  concerns.  Written  offers, 
however,  must  have  Section  10  contents 
or  they  cannot  be  used.  This  distinction 
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""See  proposed  revisions  to  Securities  Act  Rule 
135,  17  CFR  230.135. 
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appears  to  do  little  to  enhance  investor 
protection  or  facilitate  the  capital 
formation  process.  One  can  argue  that  it 
creates  an  incentive  for  issuers  and 
underwriters  to  omit  information  or  to 
provide  it  in  a  manner  that  is  not  readily 
available  to  investors  for  later  reference. 
For  instance,  sellers  may  choose  to  omit 
matters  that  are  not  easily  understood 
orally,  or  they  may  present  that 
information  orally  anyway  despite  the 
risk  that  investors  will  have  a  less  than 
perfect  imderstanding  of  it.  Issuers  and 
their  agents  are  known  to  deliberately 
provide  some  information  during  the 
waiting  period  only  orally,  and  also 
limit  the  audience  to  avoid  those 
communications  being  considered 
broadcasted.  Perhaps  the  best  example 
of  how  this  current  regulatory  structure 
negatively  affect  investors  is  the  "road 
show"  structure.  It  is  common  for 
issuers  and  underwriters  to  conduct 
"road  show"  presentations  during  the 
waiting  period  for  selected  broker- 
dealers  and  large  institutional  investors. 
While  these  road  shows  are  valuable  to 
some  investors  because  they  provide  a 
forum  for  investors'  questions,  their 
value  is  curtailed  because  of  the  limited 
audience  invited  to  attend  and  the  fact 
that  issuers  and  underwriters  do  not 
allow  participants  to  retain  materials 
used  during  the  ;^iresentation  (other  than 
the  preliminary  prospectus).  These 
restrictions  raise  concerns  regarding 
selective  disclosure  of  material 
information.  They  also  raise  concerns 
about  whether  investors  have  been 
informed  as  well  as  they  might  have 
been  absent  those  restrictions.'" 

We  believe  that  the  waiting  period 
should  be  a  time  of  open  dialogue 
between  the  registrant  and  its  potential 
investors,  provided  that  the  registrant  is 
aoGountable  for  the  accuracy  and 
completeness  of  its  communications. 
The  medium  in  which  disclosure  is 
made  should  not  be  dictated  by  the 
regulatory  structure  but,  rather,  by  the 
needs  of  investors. 

Under  the  proposal,  we  would  allow 
companies  to  make  offers  and 
disseminate  offering  information  during 
the  waiting  period  in  any  form  without 
each  communication  having  to  meet  the 
informational  requirements  of  Section 
10.3'2  This  would  permit  issuers  to 
prepare  presentations  and  disclose 


urities  Act  Rule 


'"See,  e.g..  Pratt,  The  IPO  Information  Cop; 
Retail  Investors  are  Always  the  Last  to  Know  as 
Institutions  Get  Key  Data  Despite  SEC  Ban, 
Investment  Dealers'  Digest.  May  18, 1992,  at  14.  See 
alsoSeely,  In  I. P.O.  s.  the  More  Data  the  Better. 
N.V.  Times,  April  26, 1992,  S  3.  at  13,  col.  2. 

'"See  proposed  Securities  Act  Rule  165. 17  CFR 
230.165.  Any  prospectus  disseminated  in  reliance 
on  this  Rule  would  be  subject  to  Section  12(a)(2)  of 
the  Securities  Act  and  would  be  filed  under 
proposed  Securities  Act  Rule  425. 17  CFR  230.425. 


information  in  a  variety  of  formats, 
available  to  all  investors.  '''  Through 
these  changes,  the  Commission  seeks  to 
have  sellers  augment  the  information 
available  to  investors  and  thereby 
enhance  investors'  knowledge  of  the 
company  and  its  securities.'"* 

Our  communications  proposals 
logically  contemplate  that  larger 
seasoned  issuers,  including  issuers 
eligible  to  use  Form  B  and  larger, 
seasoned  foreign  government  issuers, 
that  would  have  no  pre-filing 
communications  restrictions  would  also 
be  able  to  freely  communicate  after 
filing  a  registration  statement."'  While 
generally  there  may  be  very  limited 
post-filing  marketing  periods  for  these 
issuers  because  no  registration 
statement  need  be  filed  until  the  time  of 
sale,  some  may  choose  to  file  earlier. 
Proposed  Rule  165  therefore  would 
permit  those  issuers  to  engage  in  post- 
filing  fi:«e  writing  if  they: 

1.  Comply  with  the  preliminary 
prospectus  delivery  requirements  in 
proposed  Rule  172; 

2.  File  free  writing  materials  imder 
proposed  Rule  425;  and 

3.  File  a  final  prospectus  meeting  the 
requirements  of  Section  10(a)  before  the 
first  sale. 

Smaller  issuers  that  would  be  likely  to 
market  the  securities  during  the  waiting 
period  may  also  engage  in  post-filing 
free  writing  under  the  same  proposed 
conditions.  All  free  writing  materials 
and  term  sheets,  whether  used  by  large 
or  small  issuers,  would  have  to  include 
a  prominent  legend  advising  investors 
to  read  the  other  disclosure  documents 
filed  with  the  Commission  before 


'"For  example,  the  Division  of  Corporation 
Finance  has  issued  a  line  of  no-action  letters  that 
permitted  issuers  and  underwriters  to  conduct  road 
show  presentations  over  the  Internet  and  through 
other  electronic  media.  Access  to  these  road  shows 
presentations,  however,  has  been  restricted  by  the 
sponsor  to  institutional  investors,  investment 
advisers,  broker-dealers,  security  analysts  and 
others  that  customarily  would  attend  the  live 
presentation.  See  Staff  no-action  letters  Private 
Financial  NetwoHc  (Mar.  12.  1997):  Net  Boadshow, 
Inc.  (July  23. 1997);  and  Bloomberg  LP.  (Oct.  22, 
1997).  We  request  comment  on  whether  video  road 
shows  should  be  deemed  free  writing  and  therefore 
would  be  required  to  be  filed  under  these  proposals. 

"*The  proposals  also  include  modifications  to 
various  rules  as  a  result  of  the  restrictions  on 
offering  conmiunications  being  lifted.  Securities  Act 
Rule  431, 17  CFR  230.431,  permits  an  issuer  that 
has  been  subject  to  the  reporting  requirements  of 
the  Exchange  Act  for  more  than  36  months  to 
distribute  a  summary  prospectus  after  it  has  filed 
the  related  registration  statement.  Our  proposal  to 
permit  the  use  of  "free  writing"  materials  during 
the  waiting  period  for  all  issuers  would  allow 
issuers  to  create  and  use  summary  prospectuses 
without  complying  with  the  strictures  of  Rule  431. 
Accordingly,  we  are  proposing  to  eliminate  Rule 
431. 

'"  See  proposed  Securities  Act  Rule  165, 17  Cf-"R 
230.165. 


making  an  investment  decision.  The 
legend  also  would  describe  how  the 
investor  could  get  copies  of  this 
information  for  free  from  the 
Commission's  web  site  and  explain 
which  documents  an  investor  could  get 
for  fr«je  ftt)m  the  issuer."^  Although  free 
writing  material  would  be  required  to  be 
filed, it  would  not  be  required  to  be 
delivered.  We  believe  that  the  filing 
requirement  enhances  investor 
protection  by  reducing  selective 
disclosure.  For  example,  road  show 
materials  not  generally  available  to 
individual  investors  today  would  be 
available  to  the  broader  market  on  a 
real-time  basis  after  the  registration 
statement  is  filed."''  We  solicit 
comment  as  to  whether  investors  would 
have  an  increased  analytical  burden  in 
collecting  and  evaluating  various  free 
vkTiting  materials. 

In  light  of  the  free  writing  that  would 
be  granted  by  the  proposed  rules,  we 
propose  to  revise  Securities  Act  Rule 
134  to  narrow  its  application  to 
investment  companies.  The  Rule  134 
safe  harbor  would  not  be  needed  by 
other  issuers.  The  proposed  Rule  134 
amendments  would  not  make 
substantive  changes  to  the  content  of  the 
Rule."*  We  are,  however,  revising  the 
Rule  to  make  it  more  understandable. 
For  example,  the  legends  informing 
investors  how  to  obtain  more  complete 
information  about  a  fund  would  be 
simplified  and  combined  into  one 
legend.  The  amendments  also  would 
clarify  that  an  investment  company  may 
identify  its  secretary,  treasurer  and  any 
vice-president,  in  addition  to  its 
president,  in  a  Rule  134 
advertisement."'  Finally,  to  reflect 
changes  made  by  NSMIA,  legend  text 
referring  to  state  registration  of 
securities  would  be  deleted.'^ 

We  request  comment  regarding 
whether  a  legend  substantially  similar 
to  that  required  to  appear  in  Rule  482 
adve^sements  used  with  a  profile 
should  be  required  for  Rule  134 
advertisements  that  are  used  with  a 


'"See  proposed  revisions  to  Securities  Act  Rule 
421,  17  CFR  230.421.  • 

'" For  Form  B  offerings,  road  show  materials 
used  before  the  registration  statement  is  filed  would 
not  be  required  to  be  filed  until  the  registration 
statement  is. 

'■•We  noted  in  our  release  adopting  amendments 
to  Form  N-IA  that  we  intend  to  re-evaluate  fund 
advertising  rules  in  the  future.  See  Investment 
Company  Act  Release  No.  23064  (Mar.  23.  1998)  (68 
FR  13916,  13936). 

'i*See  paragraph  (a)(3)(ii)  and  (a)(3)(x)  of  the 
proposed  amendments  to  Securities  Act  Rule  134, 
17  CFR  230.134. 

'»NSM1A.  Section  102(a)  (exempting  certain 
securities  offerings  from  state  regulation). 
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profile. 32'  Are  funds  likely  to  use  Rule 
134  advertisements  with  a  profile? 
Should  such  disclosure  be  permissive  or 
mandatory? 

B.  Filing  Under  EDGAR 

Communications  filed  under  Rule  425 
would  be  filed  electronically,  via  the 
EDGAR  system,  to  the  same  extent  that 
the  registration  statements  to  which  the 
communications  relate  are  required  to 
be  filed  under  EDGAR.^^^  In  some  cases, 
issuers  may  wish  to  communicate  with 
investors  through  multimedia 
prospectuses.  These  multimedia 
prospectuses  may  be  presented  in  the 
form  of  videos,  CD-ROMs,  streamed 
video  or  audio  files  that  can  be  played 
over  the  Internet.  Currently,  EDGAR  is 
not  able  to  accept  multimedia 
prospectuses.  Instead,  companies  using 
multimedia  prospectuses  file  a 
transcript  of  the  material  on  EDGAR.  "^ 

We  have  awarded  a  contract  to 
modernize  EDGAR,  which  will  enable 
filers  to  enhance  the  appearance  of  their 
documents  by  using  graphics  and 
different  fonts.  The  system,  however, 
may  j|pt  be  able  to  accommodate 
multimedia  materials.  We  are 
considering  whether  some  of  these 
media  could  be  included  in  the  new 
system.  Some  of  the  factors  we  are 
considering  include:  security; 
development  and  maintenance  costs  of 
a  system  that  will  accept  these  media; 
costs  of  database  storage;  how  these 
materials  should  be  disseminated  to  the 
public;  whether  investors  would  have  as 
ready  access  to  these  materials  as  to  the 
current  electronic  filings;  how  to  meet 
the  archival  requirements  for  storage  of 
electronic  documents;  wide  divergence 
in  industry  standards  for  most  multi- 
media formats;  how  to  assure  that  filed 
documents  continue  to  be  readable  in 
the  future,  since  applications  that  can 
present  these  media  may  change  or  even 
disappear  over  time. 

If  at  adoption  EDGAR  is  unable  to 
accept  multimedia  prospectuses,  we 
would  require  that  a  transcript  of  the 
presentation  be  filed. '2'»  Additionally, 
we  would  require  that  the  issuer  file  five 
copies  of  the  multimedia  prospectus  in 


"'  Rule  482(^(3)(ii).  17  CFR  230.482(a)(3)(ii). 
requires  Rule  482  advertisements  that  are  used  with 
a  profile  under  Rule  498  ("Profile")  to  include  a 
conspicuous  statement  that  indicates  that 
information  is  available  in  the  Profile  about  the 
investment  company,  the  procedures  for  investing 
in  the  investment  company  and  the  availability  of 
the  investment  company's  prospectus. 

'"Foreign  private  issuers  are  not  required  to  file 
on  EDGAR. 

"•See  Rule  304  of  Regulation  S-T.  17  CFR 
232.304. 

"*Ulte  today,  issuers  also  would  have  to  include 
a  fair  and  accurate  description  of  any  graphical 
information  presented  that  otherwise  is  not 
disclosed  in  the  transcript. 


the  form  used,  so  that  we  may  make  it 
available  through  our  public  reference 
rooms.  We  solicit  comment  on  this 
approach  and  alternative  approaches  to 
the  dissemination  of  multimedia 
prospectuses.  For  example,  rather  than 
have  the  issuer  file  five  copies  of  the 
multimedia  prospectus,  should  we 
require  that  the  issuer  include  an 
address  in  the  transcript  where  the 
multimedia  prospectus  can  be  obtained 
in  its  original  form?  Should  we  require 
that  a  summary  of  the  multimedia 
prospectus  be  filed  through  EDGAR 
instead  of  a  transcript? 

C.  Technology  Implications  of  the 
Communications  Proposals 

The  proposed  commimications  rules 
would  enable  issuers  and  market 
participants  to  take  significantly  greater 
advantage  of  the  Internet  and  other 
electronic  media  to  communicate  and 
deliver  information  to  investors.^^s  Most 
notably,  the  proposals  would  permit  all 
issuers,  underwriters  and  their 
representatives  to  cormnunicate  during 
the  waiting  period  with  potential 
investors  without  having  to  conform 
their  communications  to  the 
informational  requirements  of  Section 
10  of  the  Securities  Act.^^*  Accordingly, 
after  filing  a  registration  statement,  any 
issuer  or  underwriter  could  take  fyll 
advantage  of  innovative  media 
technology  in  styUzing  its  free  wTiting 
materials.  In  that  period,  issuers  and 
underwriters  could  use  the  Internet  and 
other  electronic  media  to,  among  other 
things: 

•  Conduct  electronic  roadshows  to 
institutional  and  retail  investors  without  the 
use  of  password  protection;  , 

•  Use  electronic  mail  to  answer  investors 
questions  about  the  company  and  its  offering; 
and 

•  Conduct  "chat  room"  discussions  or  post 
messages  on  bulletin  boards  about  its  offering 
with  potential  investors.  ^J? 


'"In  October  1995.  the  Commission  published  its 
first  interpretive  release  regarding  the  use  of 
electronic  media.  At  that  time,  the  Commission 
noted  its  belief  that  the  use  of  electronic  media 
"enhances  the  efficiency  of  the  securities  markets 
by  allowing  for  the  rapid  dissemination  of 
information  to  investors  and  financial  markets." 
Securities  Act  Release  No.  7233  (Oct.  5.  1995)  (60 
FR  53458).  The  procedural  requirements  discussed 
in  that  release  regarding  notice,  access  and  evidence 
of  delivery  would  continue  to  be  applicable  under 
the  proposed  system.  See  also  Securities  Act 
Release  No.  7288  (May  9,  1996)  [61  FR  24644).  More 
recently,  the  Commission  has  provided  additional 
guidance  with  regard  to  the  use  of  Internet  web  sites 
in  the  offering  of  securities  offshore.  See  Securities 
Act  Release  No.  7516  (Mar.  23.  1998). 

"»See  proposed  Rule  165.  17  CFR  230.165. 

"'In  the  near  future,  the  Commission  intends  to 
address  specific  technological  issues  that  arise  in 
the  offering  process.  These  issues  exist  under  the 
current  offering  framework  as  well  as  the 
framework  proposed  in  this  release.  Further 


For  offerings  registered  by  well- 
followed,  large  issuers  on  Form  B,  the 
issuers  and  imderwriters  could  use  the 
Internet  and  other  media  for  those 
purposes  both  before  and  afler  filing  a 
registration  statement. '28  The  ability  to 
communicate  before  filing  would  allow 
issuers  to  use  the  Internet  and  other 
electronic  media  to  determine  investors' 
interest  in  a  proposed  public  offering 
well  before  committing  significant 
resources  to  its  completion. 

The  30-day  bright-line  test  would 
help  smaller  companies  that  have  been 
concerned  about  when  in  relation  to  an 
offering  they  should  monitor  or  limit 
their  Internet  use.  They  would  know 
they  have  freedom  to  disseminate 
information  on  it  at  any  time  except 
during  the  30  days  just  before  filing 
their  registration  statements. 3^9 

The  proposed  safe  harbor  for  factual 
business  communications  made  within 
the  30  days  before  fiUng  a  registration 
statement  would  provide  smaller  issuers 
with  more  certainty  when  determining 
what  information  may  be  posted  on 
their  Internet  Web  sites  during  those  30 
days.  330 

Proposed  Form  B  also  would  provide 
issuers  with  more  flexibility  in  crafting 
transactional  disclosure  in  their 
prospectuses.  This  additional  flexibility 
also  should  allow  issuers  to  take  greater 
advantage  of  innovations  in  media 
technology. 

The  Commission  also  is  proposing  to 
require  issuers  to  identify  their  web  site 
addresses  and  provide  an  e-mail  contact 
on  the  cover  page  of  every  registration 
statement  under  the  Securities  Act.  This 
requirement  would  make  this 
information  more  accessible  to 
investors,  as  well  as  ease  investors' 
electronic  communications  with 
companies. 

D.  Research  Reports  33 1 

Investors  acquire  useful  information 
regarding  companies  from  sources  other 
than  Commission-mandated  disclosure. 
One  such  source  is  analysts'  research 
reports.  As  the  Commission  has  long 
acknowledged  and  the  Supreme  Court 
recognized  in  Dirks  v.  S£C.332  analysts 


guidance  on  these  activities  may  be  provided  in  that 
release. 

'"  See  proposed  Rule  166,  17  CFR  230.166. 

'"See  proposed  Rule  167, 17  CFR  230.167. 

""See  proposed  Rule  169,  17  CFR  230.169. 

'■"  For  convenience,  we  use  the  terms  "research 
reports"  and  "reports"  in  this  section  to  cover  not 
only  forma)  reports  published  by  analysts  but  also 
the  broad  range  of  analyst  communications  about 
issuers,  whether  or  not  formalized  in  a  report.  Rules 
137,  138  and  139,  17  CFR  230.137,  230.138  and 
230.139.  refer  to  publication  of  "information, 
opinions  or  recommendations."  For  purposes  of 
this  release  we  use  the  term  "research"  generically 
to  cover  all  of  those. 

"^463  U.S.  646.  658-59  (1983). 
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fulfill  an  important  function  by  keeping 
investors  informed.  They  digest 
information  from  Exchange  Act  reports 
and  other  sources,  actively  pursue  new 
company  information,  put  all  of  it  into 
context,  and  act  as  conduits  in  the  flow 
of  information  by  publishing  reports 
explaining  the  effect  of  this  information 
to  investors. 333  They  also  express 
opinions  and  recommendations  about 
investment  in  issuers'  securities.  Unlike 
small  investors,  analysts  can  arrange  to 
interact  with  key  company  insiders  and 
ask  them  pertinent  questions.  Where 
analysts  are  acting  independently  and 
objectively,  investors  gain  from  the 
publication  of  their  insights. 

Analyst  reports,  however,  also 
potentially  can  be  misused  to  hype  a 
company's  securities.  Because  they 
could  do  so  under  the  guise  of  providing 
objective,  independent  analysis,  they 
could  unduly  influence  investors.  Often, 
firms  that  employ  analysts  and  publish 
their  research  reports  also  act,  or  may 
act,  as  underwriters  in  connection  with 
the  offerings  of  companies  that  are  the 
subject  of  the  reports.  Research  by  a 
broker  or  dealer  about  an  issuer  that 
proposes  to  register  a  public  offering,  or 
has  registered  an  offering,  may 
constitute  an  offer  of  those  securities. 33" 
This  is  particularly  true  when  the 
broker-dealer  is  to  participate  in  the 
distribution  as  an  underwriter  or  selling 
group  member. 

The  Commission  recognized  both 
possible  uses  of  analyst  research 
reports — for  hyping  as  well  as  for 
enhancing  the  free  flow  of 
information — when  it  adopted  Rules 
137,  138  and  139  under  the  Securities 
Act.  Those  safe  harbor  rules  describe 
circumstances  in  which  a  broker-dealer 
may  publish  research  in  and  around  the 
time  of  a  registered  offering  without 
concerns  about  violating  Section  5 
through  making  an  illegal  offer  or  using 
a  non-conforming  prospectus.  In  those 
rules,  the  Commission  struck  a  balance 
between  its  concern  about  hyping  and 
its  concern  for  current  information  by 
restricting  the  situations  in  which  the 
three  safe  harbors  would  apply.335 


-''» Investors  benefit  from  being  informed  on  an 
ongoing  basis  via  analysts  about  particular 
securities  and  issuers.  For  instance,  issuers' 
forvrard-looking  information  is  disseminated 
indirectly  through  analyst  reports.  Analysts 
communicate  with  issuer  representatives  and  then 
reflect  their  understanding  about  likely  future 
results  in  the  reports  or  updates  they  publish.  The 
market's  expectations  of  an  issuer's  future  earnings 
can  be  gradually  altered  by  issuers  leading  analysts 
avvay  from  incorrect  predictions;  less  volatility  in 
stock  price  would  resuh. 

'**See  Sections  2(a)(3)  and  5  of  the  Securities 
Act,  15  U.S.C.  §§  77b(a)(3).  77e. 

"'These  releases  are  discussed  in  Chiappinelli. 
Gun  lumping:  The  Problem  of  Extraneous  Offers  of 
Securities,  50  U.  Pitt.  L.  Rev.  457,  505-07  (1989). 


Commenters  on  the  Concept  Release 
asked  the  Commission  to  minimize  the 
scope  of  restrictions  on  research  in 
order  to  reflect  rapid  advances  in 
communications  technology  and 
globalization  of  the  markets,  among 
other  developments.336 

1.  Proposals  in  Connection  With 
Registered  Offerings 

When  a  company  is  making  a 
registered  offering,  investors 
particularly  seek  current  information 
about  the  issuer  and  its  securities.  In 
general,  we  propose  to  allow  investors 
to  receive  as  much  current  information 
as  possible  with  respect  to  companies 
that  are  in  registration,  where  consistent 
with  investor  protection.  This  is  true 
especially  where  the  largest  companies 
are  involved.  The  narrowness  of  the 
current  rules  regarding  research  causes 
some  analysts'  research  to  be  barred  at 
a  point  at  which  investors  may  seek 
current  research  reports  the  most.  The 
result  is  that  investors  may  rely  on 
research  that  does  not  reflect  material 
changes  or  current  data. 

In  addition,  the  narrower  rules  put 
U.S.  investors  at  a  relative  disadvantage 
because  analyst  firms  may  determine 
that  current  law  would  not  allow  them 
to  give  investors  the  current  research 
that  is  distributed  to  investors  outside 
the  United  States.  While  larger  U.S. 
investors  find  out  about  research 
distributed  offshore  and  arrange  to 
receive  it,  the  same  cannot  be  said  with 
assurance  about  smaller  U.S.  investors. 
Because  of  the  benefits  of  analyst 
research,  the  proposals  overall  would 
create  broader  exemptions  to  allow 
publication  of  research  in  more 
instances  around  the  time  of  an  offering. 
This  approach  would  allow  investors  to 
judge  for  themselves  the  value  of  the 
analysts'  opinions  set  forth  in  those 
reports. 

a.  Rule  137 

When  a  broker  or  dealer  is  not 
otherwise  participating  in  a  distribution 
of  securities,  and  does  not  propose  to 
participate  in  a  distribution,  it  is  guided 
by  Rule  137.337  That  rule  provides  that 


"«  See,  e.g.,  comment  letters,  in  File  No.  S7-19- 
96.  from  the  American  Bar  Ass'n  (Dec.  11.  1996). 
Merrill  Lynch  (Oct.  31.  1996),  Morgan  Stanley  (Dec. 
9.  1996).  PSA  The  Bond  Market  Ass'n  (Nov.  8. 
1996),  Shearman  &  Sterling  (Dec.  13.  1996)  and  the 
Securities  Industry  Ass'n  (Nov.  13,  1996). 

'"Even  if  the  distribution  of  research  constitutes 
an  offer,  a  dealer  may  rely  on  Section  4(3)  of  the 
Securities  Act  which  provides  an  exemption  from 
registration  for  dealers  that  are  not  acting  as 
underwriters.  Section  4(3)  is  not  available,  however, 
during  certain  defined  periods  shortly  after  the 
commencement  of  an  initial  offering  of  a  security 
or  the  effective  date  of  a  registration  statement.  It 
is  during  those  periods  that  reliance  on  Rule  137. 
17  CFR  230.137,  may  matter  most. 


research  may  be  published  by  the  broker 
or  dealer  in  the  regular  course  of  its 
business  where  it  is  not  receiving 
consideration  of  any  kind  from  persons 
with  an  interest  in  the  securities  being 
registered.  Rule  137  protects  the  broker 
or  dealer  from  being  considered  an 
"underwriter"  by  virtue  of  its 
publication. 338  It  provides  a  safe  harbor 
only  with  respect  to  reporting 
companies. 

The  release  proposing  Rule  137  in 
1969  explained  that  "lt|he  need  for  such 
a  rule  is  primarily  evidenced  in 
connection  with  actively  traded 
securities  of  issuers  concerning  which 
adequate  information  is  available  to  the 
public."  339  While  the  need  for  a  safe 
harbor  in  1969  may  have  been  confined 
to  reporting  companies,  it  no  longer 
appears  to  us  that  the  need  is  so 
confined.  Not  all  actively  traded 
securities  are  issued  by  reporting 
companies,  particularly  in  light  of  the 
market  interest  in  securities  of  foreign 
issuers. 

We  propose  to  expand  Rule  137  to 
cover  non-reporting  companies.3'»o  We 
also  propose  to  delete  the  condition  in 
Rule  137  that  the  broker  or  dealer 
publish  the  report  in  the  regular  course 
of  its  business.  As  expanded.  Rule  137 
would  provide  a  safe  harbor  with 
respect  to  registrants,  such  as  foreign 
government  issuers,  that  are  less  likely 
to  be  reporting  under  the  Exchange  Act. 
The  new  rule  also  would  allow  a  broker 
or  dealer  to  commence  research 
coverage  on  private  companies  planning 
to  make  registered  offerings,  even  where 
it  had  never  before  published  a  research 
report  concerning  that  company.  Where 
a  broker  or  dealer  is  not  connected  to 
the  registrant's  distribution,  we  perceive 
limited  risk  that  it  will  use  its  research 
about  the  registrant  or  its  securities  to 
hype  the  market  for  the  securities  being 
distributed.  While  the  broker  or  dealer 
may  seek  to  cover  the  registrant  for 
purposes  of  attracting  underwriting 
busirffess  from  the  registrant  in  the 
future,  that  motive  for  coverage  is 
universal  and  is  not  limited  to  the 
distribution  period.  Investors  should 
factor  in  that  incentive  when  analyzing 
any  research  report.  We  do  not  believe 
the  risk  of  analysts  creating  reports  that 
are  positively  skewed  to  attract  future 
business  outweighs  the  benefits  to 


""Rule  137.  17  CFR  230.137.  provides  that  a 
broker  or  dealer  satisfying  the  rule  will  not  be 
"participating"  in  the  offering  for  purposes  of  the 
definition  of  "underwriter"  in  Securities  Act 
Section  2(11). 

'"Securities  Act  Release  No.  5010  (Oct.  7.  1969) 
(34  FR  18130). 

"^See  proposed  revisions  to  Securities  Act  Rule 
137.  17  CFR  230.137.  The  proposed  rule  would  not 
tjver  blank  check  companies,  shell  companies  and 
companies  making  offerings  of  penny  stock. 
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investors  from  having  persons 
independent  of  the  issuer  and  the 
underwriter  publish  their  views  about 
the  investment  opportunity  at  a  time 
when  investors  would  especially  look 
for  information.  We  solicit  comment  on 
the  relative  risks  and  benefits  of  this 
approach. 

We  also  solicit  comment  regarding 
our  proposal  to  remove  the  "regular 
course  of  business"  condition  in  Rule 
137.  To  avoid  concerns  that  research 
preparation,  absent  that  condition, 
would  be  an  unusual  activity  for  that 
broker  or  dealer,  should  it  be  replaced 
with  a  narrower  requirement  that  the 
person  who  prepares  the  research  must 
be  employed  by  the  broker  or  dealer  to 
prepare  research  in  the  normal  course  of 
his  or  her  duties?  Would  those  concerns 
be  lessened  if  we  required  that  the 
person  who  prepares  the  research  must 
be  a  registered  person?  Should  other 
restrictions  be  imposed  on  who  prepares 
the  research?  Should  we  mandate  the 
manner  in  which  the  broker-dealer 
discloses  the  identity  and  affiliation  of 
those  who  prepare  research? 

b.  Rule  138 

Rule  138  permits  a  broker  or  dealer 
participating  in  a  distribution  of  one 
type  of  an  issuer's  securities  to  publish 
research  confined  to  another  type  of  the 
issuer's  securities  if  it  publishes  or 
distributes  the  research  in  the  ordinary 
course  of  its  business.  For  example,  a 
dealer  distributing  non-convertible  debt 
may  publish  under  Rule  138  research 
solely  relating  to  the  common  stock  of 
that  issuer.  A  dealer  distributing 
convertible  debt  could  publish  research 
limited  to  the  issuer's  non-convertible, 
non-participating  preferred  securities 
under  Rule  138.  When  we  proposed 
Rule  138  in  1969,  we  noted  that  the 
markets  for  non-convertible  senior 
securities  and  common  stock  differ 
significantly.  There  is  less  opportunity 
to  condition  the  market  when  a  broker 
or  dealer  is  underwriting  one  and 
reporting  on  the  other. J"'  In  addition, 
the  investment  conditions  with  respect 
to  common  stock  and  senior  securities 
are  significantly  different. J*^ 

Rule  138  is  not  available,  however,  for 
offerings  by  any  type  of  issuer.  The 
offering  must  relate  to  securities  of  an 
issuer  that:  has  been  reporting  for  3 
years  (Form  S-2  or  F-2  issuers);  has 


been  reporting  for  one  year  and  has  a 
public  float  of  $75  million  (S-3  or  F-3 
issuers);  or  is  a  foreign  private  issuer 
that  has  a  public  float  of  $75  million 
and  a  one-year  trading  history  on  a 
designated  offshore  securities  market.  In 
addition,  the  research  must  be 
published  by  the  broker  or  dealer  in  the 
regular  course  of  its  business. 

Unlike  Rule  137.  which  focuses  on 
whether  the  broker  or  dealer  becomes  an 
underwriter  by  publishing  research,  the 
Rule  138  safe  harbor  relates  specifically 
to  those  who  are  acting  as  underwriters. 
The  Rule  was  designed  to  address  the 
concern  that  the  publication  would 
violate  Section  5.  A  broker  or  dealers' 
research  could  be  viewed  as  an 
unlawful  offer  if  it  occurs  before  the 
filing  of  a  registration  statement.  The 
publication  could  also  be  a  non- 
conforming prospectus  ^*^  because  the 
contents  will  not  have  the  disclosure 
required  by  Section  10  of  the  Securities 
Act.  Rule  138  therefore  provides  that 
publication  of  research  under  the  Rule 
will  not  be  considered: 

— An  offer  during  the  pre-filing  period, 
which  would  violate  Securities  Act  Section 
5(c);  or 

— a  distribution  of  a  "prospectus"  that  does 
not  conform  to  the  requirements  of  Section 
10,  which  would  violate  Securities  Act 
Section  5(b)(1).  J** 

Under  the  proposed  registration 
system,  offers  may  be  made  during  the 
pre-filing  period  vdth  respect  to  Form  B 
offerings.345  in  addition,  prospectuses 
used  in  connection  with  Form  B 
offerings  need  not  conform  to  the 
requirements  of  Section  10.3'«6  Thus,  a 
broker  or  dealer  would  not  need  the 
relief  that  Rule  138  provides  in 
coimection  with  Form  B  offerings.  ^^'^ 

Further,  in  registered  business 
combinations,  any  communications 
before  the  first  communication  related 
to  the  offering,  other  than 


"'Securities  Act  Release  No.  5010  (Oct.  7.  1969). 
The  release  noted  specifically  that  the  market  for 
senior  securities  is  largely  institutional  and  that 
"the  investment  conditions  with  respect  to  common 
stock  and  the  senior  securities  of  established 
corporations  are  significantly  different."  See  also 
Securities  Act  Release  No.  6492  (Oct.  6,  1983)  [48 
FR  468011. 

»*'See  Securities  Act  Release  No.  5010  (Oct.  7 
1969). 


*"A  "prospectus"  is  defined  in  Section  2(a)(10) 
of  the  Securities  Act  to  include  any  notice,  circular, 
advertisement,  letter  or  communication,  written  or 
by  radio  or  television,  which  offers  any  security  for 
sale  or  confirms  the  sale  of  any  security. 

"'Rule  138,  17  CFR  230.138,  exempts  the 
research  covered  by  its  terms  from  constituting  an 
"offer  to  sell"  for  purposes  of  Securities  Act  Section 
5  or  an  "offer  for  sale"  for  purposes  of  Securities 
Act  Section  2(a)(l0). 

'«  See  proposed  Securities  Act  Rule  166, 17  CFR 
230.166. 

'*»See  proposed  Securities  Act  Rule  165(a),  17 
CFR  230.165(a). 

"'Rule  138.  17  CFR  230.138.  currently  contains 
an  instruction  that  the  Rule's  safe  harbor  is 
available  when  an  issuer  plans  to  file,  files  or  has 
an  effective  shelf  registration  statement  that 
includes  both  non-convertible  securities  and  equity 
securities.  See  Securities' Act  Release  No.  7132  (Feb 
1.  1995)  [60  FR  6965).  Under  the  proposed 
registration  system  this  instruction  would  not  be 
needed  because  these  shelf  offerings  would  be  Form 
B  offerings. 


communications  among  participants, 
would  not  constitute  an  offer  for  the 
purposes  of  Section  5(c),  provided  that 
the  parties  take  reasonable  steps  to 
prevent  distribution  of  such 
communication  after  the  announcement 
but  before  filing  a  registration  statement. 
Thus,  a  broker  or  dealer  would  not  need 
the  relief  that  Rule  138  provides  in 
connection  with  registered  business 
combination  transactions. 

Brokers  and  dealers  would  only  rely 
on  Rule  138  to  a  limited  extent  with 
respect  to  other  registered  offerings.  In 
other  offerings,  a  proposed  rule  would 
provide  that  communications  made 
more  than  30  days  before  the 
registration  statement  is  filed  would  not 
constitute  offers.^**  Research  materials 
distributed  during  that  period  would 
not  constitute  prospectuses. 3*9  Thus, 
even  in  the  absence  of  the  Rule  138  safe 
harbor,  underv«-iters  and  participating 
dealers  would  have  no  Section  5 
concerns  about  publishing  research 
reports  during  that  period.  Similarly, 
after  a  registration  statement  is  filed, 
offers  may  be  made  and  a  proposed  rule 
would  provide  that  prospectuses  do  not 
have  to  conform  to  Section  10 
disclosure  standards.^M  Thus, 
underwriters  and  participating  dealers 
would  have  no  Section  5  concerns  about 
publishing  research  reports  during  that 
period.  Thus,  an  underwriter  or 
participating  dealer's  Section  5  concerns 
about  research  reports  would  be  limited 
to  the  30-day  period  before  filing  a 
registration  statement. 

We  propose  to  expand  Rule  138  to 
cover  research  reports  relating  to 
securities  of  virtually  all  companies 
subject  to  the  Exchange  Act  reporting 
requirements,  rather  than  just  larger 
foreign  and  domestic  issuers  with  a  one- 
year  reporting  history  and  other  issuers 
with  a  3-year  reporting  history. ^s' 
Where  Exchange  Act  reports  are 
available,  investors  will  have  another 
source  for  information  against  which  to 
compare  the  analyst's  report.  The  only 
reporting  issuers'  securities  that  we 
would  not  cover  are  those  that  have 
historically  posed  certain  risks  of  abuse. 
They  include:  blank  check  companies. 


'*»See  proposed  Securities  Act  Rule  167,  17  CFR 
230.167. 

'*>In  order  for  a  communication  to  be  a 
"prospectus"  as  defined  in  Section  2(a)(10)  of  the 
Securities  Act.  the  communication  must  either  offer 
a  security  or  confirm  the  sale  of  a  security.  Research 
reports  do  not  confirm  the  sale  of  a  security  and 
proposed  Rule  167,  17  CFR  230.167.  would  provide 
that  they  are  not  prohibited  offers. 

""See  proposed  Securities  Act  Rule  165(b).  17 
CFR  230.165(b). 

'"  See  proposed  revision  to  Securities  Act  Rule 
138.  17  CFR  230.138. 
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shell  companies  and  companies  making 
offerings  of  penny  stock. 

We  are  not  proposing  that  the  Rule  be 
limited  to  companies  that  have  been 
reporting  for  a  specific  period  of  time. 
Companies  generally  become  subject  to 
the  Exchange  Act  reporting 
requirements  through  registering  under 
either  the  Securities  Act  or  the 
Exchange  Act  and  provide  current 
disclosure  in  connection  with  that 
event.  We  soUcit  comment,  however, 
regarding  whether  companies  covered 
by  Rule  138  should  have  to  have  a 
specified  reporting  history  (e.g.,  6 
months  or  a  year). 

We  are  not  currently  proposing  that 
Rule  138  be  expanded  to  cover  non- 
reporting  companies  other  than  foreign 
private  issuers  that  would  satisfy  the 
public  float/ ADTV  thresholds  of  Form  B 
measured  on  a  worldwide  basis  and 
whose  equity  securities  trade  on  a 
designated  offshore  securities  market,  ^'z 
As  the  Commission  explained  in  1994 
when  it  proposed  to  expand  Rule  138  to 
cover  certain  non-reporting  foreign 
private  issuers  with  an  offshore  trading 
history,  there  is  a  stream  of  corporate 
information  available  in  the  marketplace 
about  those  foreign  private  issuers  due 
to  their  nature,  even  though  they  are  not 
filing  reports  with  the  Commission. ^'^ 
The  same  stream  of  information  is  not 
available  about  other  non-reporting 
companies. 

Comment  is  solicited  with  regard  to 
the  application  of  the  proposed  Rule 
138  safe  harbor  to  research  reports 
regarding  non-reporting  issuers.  Should 
we  require  the  non-reporting  foreign 
private  issuers  to  have  a  specified 
trading  history  on  a  designated  offshore 
securities  market,  as  Rule  138  does 
today?  If  so,  should  that  trading  history 
be  set  at  one  year  as  in  current  Rule  138, 
or  some  shorter  period  (e.g.,  6  months)? 
Should  we  expand  the  safe  harbor  to 
coyer  cases  where  the  issuer  has  issued 
debt  in  a  public  offering,  but  then 
terminated  its  status  as  a  reporting 
company,  if  the  broker  or  dealer  is 
publishing  research  reports  with  respect 
to  those  debt  securities?  Are  there 
reporting  companies  with  respect  to 
which  Rule  138  should  not  apply? 

c.  Rule  139 

Rule  139  permits  a  broker  or  dealer 
participating  in  a  distribution  of 
securities  by  a  larger,  seasoned  issuer  or 
a  larger  foreign  private  issuer  publicly 
traded  abroad  to  publish  research 
concerning  the  issuer  or  any  class  of  its 


securities,  if  that  research  is  in  a 
publication  distributed  with  reasonable 
regularity  in  the  normal  course  of  its 
business.  Rule  139  also  provides  a  safe 
harbor  in  those  situations  for 
distributions  by  smaller  seasoned 
issuers,  if  the  broker  or  dealer  complies 
with  additional  restrictions  on  the 
nature  of  the  publication  and  the 
opinion  or  recommendation  expressed 
in  it. 

Like  Rule  138,  Rule  139  was 
developed  to  create  a  safe  harbor  fi-om 
Section  5  for  a  person  acting  as  an 
underwriter  for  the  issuer.  It  ensures 
that  the  research  does  not  constitute  an 
offer  during  the  period  before  filing,  or 
constitute  a  non-conforming  prospectus. 
^^*  Unlike  Rule  138,  this  Rule  covers  the 
situation  where  the  broker  or  dealer's 
report  covers  the  same  securities  that  it 
is  selling  on  the  issuer's  behalf  in  the 
registered  offering. 

The  greatest  potential  for  blurring  the 
objective  analyst  role  and  the 
underwriting  role  occurs  when  the 
analyst  firm  is  publishing  research 
directly  about  Uie  security  it  is 
underwriting.  The  Commission  has 
recognized  that  risk  in  the  past  by 
attaching  more  restrictions  to  the 
publication  of  research  reports  under 
the  circumstances  in  Rule  139. 

i.  Form  B  and  Schedule  B  Offerings 

In  the  case  of  Form  B  offerings,  we 
believe  that  the  fact  that  many  analysts 
would  be  covering  the  issuer,  and  that 
the  investors  would  be  relatively 
informed  already,  justifies  allowing 
research  to  be  published  around  the 
time  of  an  offering  without  applying 
Section  5  restrictions.  Thus,  the 
proposed  communications  rules  allow 
research  reports  to  be  a  part  of  the  mix 
of  information  that  investors  may  see 
around  the  time  of  a  Form  B  registered 
offering  regardless  of  who  publishes 
those  reports.  ^55  Accordingly,  the  Rule 
139  safe  harbor  would  not  be  needed  in 
those  cases. 

We  would  provide  the  same  freedom 
for  a  research  report  published  around 
the  time  of  an  offering  by  a  seasoned 
foreign  government  issuer  that  is 
registering  an  offering  of  securities  that 
exceeds  $250  million  and  that  is 
underwritten  on  a  firm  commitment 


"^  "Designated  offshore  securities  market"  is 
defined  in  Rule  902(b)  of  Regulation  S,  17  CFR 
230.902(b). 

"' See  Securities  Act  Release  No.  7120  (Dec.  13. 
1994)  (59  FR  31038). 


'"Rule  139,  17  CFK  230.139.  exempts  the 
research  from  constituting  an  "offer  to  sell"  for 
purposes  of  Securities  Act  Section  5  or  an  "offer  for 
sale"  for  purposes  of  Securities  Act  Section  2(a)(10). 

"» See  proposed  Securities  Act  Rule  166,  17  CFR 
230.166,  and  proposed  Securities  Act  Rule  165(a). 
17  CFR  230.165(a).  As  in  the  case  of  Rule  138.  17 
CFR  230.138.  brokers  and  dealers  would  not  have 
a  need  to  rely  on  Rule  139, 17  CFR  230.139.  in 
connection  with  Form  B  offerings. 


basis.''*  Because  the  proposed 
communications  rules  would  provide 
that  offers  may  be  made  before  filing  of 
such  a  registration  statement,  an 
underwriter  or  participating  dealer 
would  not  have  to  be  concerned  about 
reseaifth  during  that  period. '''' 
Similarly,  because  prospectuses  relating 
to  offerings  by  those  foreign  government 
issuers  would  not  have  to  satisfy  the 
requirements  of  Section  10, 
underwriters  and  participating  dealers 
would  not  have  to  be  concerned  about 
publishing  research  once  a  Schedule  B 
registration  statement  is  filed. ^'*  The 
same  would  be  true  in  a  registered 
business  combination  in  the  period 
prior  to  the  first  communication  about 
the  tr&nsaction  (other  than  among 
ofi^ering  participants). 

ii.  All  Other  Offerings 

As  discussed  in  connection  with  Rule 
138,  in  all  other  offerings,  underwriters 
and  participating  dealers  would  have  no 
Section  5  concerns  about  publishing 
research  more  than  30  days  before  the 
filing  of  a  registration  statement  or  after 
a  registration  statement  is  filed. 'S'  Thus, 
an  underwriter  or  participating  dealer 
would  rely  on  Rule  139  to  address  its 
Section  5  concerns  about  research 
reports  only  during  the  30-day  period 
before  the  filing  of  a  registration 
statement. 

In  offerings  by  these  issuers,  we  have 
some  concern  that,  absent  restrictions, 
research  repMjrts  published  before  the 
filing  of  a  registration  statement  might 
evolve  into  selling  documents 
distributed  at  a  time  when  no 
prospectus  is  available.  With 
appropriate  restrictions,  we  generally 
believe  that  research  should  be  able  to 
continue  during  that  time  period.  The 
proposed  delivery  rules  would  ensure 
that  investors  will  have  time  to  consider 
the  prospectus  disclosure  before  making 
a  final  investment  decision. 

iii.  Focused  Reports 

Proposed  Rule  139  would  continue  to 
provide  for  two  categories  of  reports, 
broad  industry-related  reports  and 
reports  more  focused  on  the  issuer  and 
its  securities.  3*°  The  companies  about 
which  brokers  may  prepare  those  two 


"*By  "seasoned"  we  mean  that  the  foreign 
government  issuer's  offering  takes  place  one  year  or 
more  after  the  effective  date  of  its  initial  public 
offering. 

"'  See  proposed  Securities  Act  Rule  166.  17  CFR 
230.166. 

"•  Ste  proposed  Securities  Act  Rule  165(a),  17 
CFR  230.165(a). 

'"See  proposed  Securities  Act  Rule  167,  17  CFR 
230.167,  and  proposed  Securities  Aa  Rule  165(b). 
17  CFR  230.165(b). 

'^See  proposed  Securities  Act  Rule  139. 17  CFR 
230.139. 
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categories  of  reports,  however,  would 
change.  Where  reporting  issuers  are 
making  the  offering,  we  would  not 
continue  to  limit  the  focused  issuer 
reports  under  the  Rule  to  issuers  that 
meet  the  Form  S-3  or  F-3  minimum 
float/investment  grade  and  reporting 
history.  Instead,  the  proposed  Rule 
would  allow  those  reports  in  offerings  of 
any  type  of  securities  by  any  size  issuer 
that  has  a  one-year  reporting  history.^*' 
In  addition,  the  proposed  Rule  would 
allow  for  focused  reports  relating  to 
offerings  by  foreign  government  issuers 
that  are  registering  on  Schedule  B  for 
the  first  time  as  long  as  the  issuer  is 
registering  on  Schedule  B  an  offering  of 
more  than  $250  million  on  a  firm 
commitment  underwritten  basis.  We 
recognize  that  because  of  the  nature  of 
foreign  government  issuers,  significant 
amounts  of  information  hkely  would  be 
available  about  them  even  though  they 
may  not  have  registered  before  in  this 
country.  We  solicit  conmient  regarding 
our  extension  of  the  focused  reports  safe 
harbor  to  these  foreign  government 
offerings.  Should  we  do  so  only  if  the 
foreign  government  issuer  has 
previously  issued  securities  in  a  public 
offering  or  if  the  broker  or  dealer  was 
reporting  on  the  issuer  regularly  before 
the  filing? 

One  of  the  conditions  that  currently 
applies  to  focused  research  reports 
under  Rule  139  is  that  the  reports  are 
distributed  with  reasonable  regularity  in 
the  normal  course  of  business.  We 
propose  to  eliminate  the  "reasonable 
regularity"  part  of  that  condition  but 
retain  a  requirement  that  the  report  be 
distributed  in  the  broker  or  dealer's 
ordinary  course  of  business.  Where  the 
issuer  has  been  reporting  under  the 
Exchange  Act  for  more  than  a  year, 
investors  will  have  public  disclosure  to 
refer  to  in  weighing  the  contents  of  a 
focused  research  report.  The  same 
would  be  true  of  a  large,  well-followed 
foreign  issuer  even  if  it  is  not  reporting 
in  the  United  States.  The  condition  that 
the  broker  or  dealer  be  distributing  the 
report  as  part  of  its  ordinary  coiu^e  of 
business  [i.e.,  it  has  a  history  of 
distributing  similar  focused  reports  on 
other  issuers  or  securities)  should  allay 
concern  about  hyping  as  well.  We  solicit 
comment  about  the  elimination  of  the 
reasonable  regularity  condition.  Are 
there  any  reasons  we  should  retain  the 
condition?  Should  we  instead  substitute 
a  bright-line  test  that  indicates  more 
clearly  just  how  long  a  broker  or  dealer 
must  have  been  reporting  about  the 


**'  We  would  continue  to  allow  research 
concerning  large  foreign  exchange-traded  issuers 
that  are  not  reporting  if  the  Form  B  public  float/ 
ADTV  threshold  is  satisfied. 


issuer  or  its  securities  and  with  what 
frequency?  If  so,  how  long  and  how 
often? 

iv.  Consideration  to  Expand  Rule  139  to 
IPOs  and  Offerings  by  Unseasoned 
Issuers 

We  also  solicit  comment  on  whether 
to  expand  the  focused  reports  aspect  of 
Rule  139  to  initial  registered  offerings 
and  repeat  offerings  by  large  unseasoned 
issuers  where  research  reports  are 
published  by  brokers  or  dealers  that 
have  been  following  the  issuers  in  the 
ordinary  course  of  their  business.362 
Large  issuers,  even  those  that  have  not 
been  reporting  for  a  full  year,  may 
generate  significant  market  and  analyst 
attention.  In  some  cases,  the  same 
would  be  true  in  initial  registered 
offerings. 

In  cases  involving  repeat  offerings  by 
large  unseasoned  reporting  companies, 
we  believe  it  is  possible  that  investors 
may  benefit  if  research  reports 
concerning  these  large  companies  were 
available  around  the  time  of  their 
offerings.  On  the  other  hand,  we  see 
merit  in  limiting  dissemination  of 
research  reports  about  unseasoned 
companies.  A  limitation  helps  ensure 
that  the  market  is  not  mislead  by 
subjective  reports  that  are  not  balanced 
by  regulated  public  disclosure  made 
over  a  period  of  time.  Given  the  risk  of 
use  of  research  reports  as  sales  materials 
in  the  case  of  initial  registered  offerings 
and  other  offerings  within  a  year  of 
effectiveness,  we  would  envision  a  safe 
harbor  applying  only  if  the  research 
reports  were  required  to  be  filed  with 
the  Commission  in  cormection  with  the 
offering. 

What  limitations  should  we  consider 
if  we  were  to  extend  the  Rule  139 
focused  reports  safe  harbor  to  IPOs? 
Should  we  limit  extension  to  companies 
initially  offering  more  than  a  certain 
dollar  amount  of  securities?  If  so,  at 
what  level  should  we  set  the  minimum 
offering  amount:  $250  million;  $500 
million;  $600  million?  Should  we  set 
other  conditions?  If  so,  what  kinds? 

Do  these  same  considerations  apply  to 
unseasoned  reporting  companies?  Does 
the  proposed  Form  B  public  float/ ADTV 
criteria  provide  a  good  model  for 
qualifying  companies  that  should  be 
able  to  rely  on  this  aspect  of  Rule  139? 
Should  we  differentiate  unseasoned 
reporting  companies  listed  on  a  national 
securities  exchange  from  ones  that  are 
not  listed? 

Should  we  condition  any  extension  of 
Rule  139  to  cover  focused  reports  about 


••^For  purposes  of  this  discussion,  a  large 
company  would  be  one  that  would  meet  the  public 
float/ADTV  tests  in  Form  B. 


these  companies  on  ti\p  broker  or  dealer 
having  a  specified  history  of  following 
the  company  [e.g.,  two  years)?  Should 
we  extend  it  only  if  the  report  was 
prepared  by  a  broker  or  dealer  that  had 
issued  research  reports  about  the 
company  before  the  time  it  armounced 
its  registered  offering? 

Should  we  require  that  issuers  file 
any  research  report  prepared  in  reliance 
on  any  further  extension  of  Rule  139  as 
part  of  their  registration  statements  or  as 
prospectus  supplements?  A  filing 
requirement  would  assure  that  all 
investors  would  have  equal  access  to  the 
report,  in  furtherance  of  our  goals  to 
reduce  selective  disclosure  whenever 
possible.  If  such  reports  are  not  filed, 
should  issuers  and  imdervmters  be 
required  to  inform  investors  of  the 
reports'  availability  and  imdertake  to 
provide  the  reports  upon  request? 

v.  Industry-Related  Reports 

We  also  would  extend  the  industry- 
related  report  safe  harbor.  Instead  of 
applying  only  to  offerings  of  issuers  that 
meet  the  Form  S-3  or  F-3  minimum 
float/investment  grade  and  reporting 
history,  we  would  extend  it  to  all 
issuers,  regardless  of  size  or  reporting 
history.  Where  the  report  is  not  truly 
focused  on  the  issuer  of  the  securities, 
which  the  existing  conditions  ensure, 
there  appears  to  be  little  risk  of  a  report 
that  is  distributed  regularly  being 
distributed  for  the  purpose  of  hyping 
the  security.  Even  if  the  purpose  of  the 
broker-dealer's  distribution  was  hyping, 
that  type  of  report  is  unlikely  to  have 
that  effect,  regardless  of  whether  the 
issuer  is  reporting  or  not.  We  solicit 
comment,  however,  concerning  whether 
the  contents  of  such  a  report  under  the 
proposed  safe  harbor  should  be  further 
limited  with  respect  to  non-reporting 
companies. 

We  also  propose  to  alter  one  of  the 
conditions  of  die  existing  industry- 
related  report  safe  harbor.  We  would 
eliminate  the  requirement  that  the 
report  not  contain  a  more  favorable 
recommendation  than  the  one  made  in 
the  last  publication  by  the  broker  or 
dealer  about  the  issuer  or  its  securities. 
That  condition  controls  the 
recommendation  being  made  by  the 
analyst,  not  just  the  format  in  which  it 
is  made.  While  we  recognize  the  risk 
involved  in  lifting  that  constraint,  we 
beheve  it  is  possible  to  address  the 
hyping  concern  by  disclosure  rather 
than  by  prohibiting  a  broker  or  dealer 
from  stating  what  may  be  a  legitimate 
change  in  its  opinion.  Oiu-  proposed 
Rule  would  provide  simply  that,  when 
a  broker  or  dealer  wishes  to  make  a 
more  favorable  recommendation  than  it 
made  in  the  past,  it  also  must  disclose 
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in  the  report  the  last  two  opinions  or 
recommendations  it  published  while 
not  participating  in  a  distribution  by  the 
issuer.  ^^  Because  the  broker  or  dealer 
also  must  disclose  its  role  in  the 
distribution,  investors  will  be  aware  of 
the  potential  conflict  of  interest  and  can 
judge  the  current  recommendation 
accordingly. 

As  revised,  Rule  139  also  would 
require  that  the  broker  or  dealer 
reporting  on  unseasoned  or  non- 
reporting  issuers  have  distributed  such 
reports  with  "reasonable  regularity."  We 
solicit  comment  regarding  the  need  to 
retain  the  reasonable  regularity 
requirement  for  unseasoned  or  non- 
reporting  issuers.  We  also  solicit 
comment  as  to  whether  it  is  necessary 
that  projections  for  unseasoned  or  non- 
reporting  issuers  have  been  published 
with  reasonable  regularity. 

vi.  Section  17(b) 

Section  17(b)  of  the  Securities  Act 
requires  disclosure  of  any  compensation 
received  or  expected  to  be  received, 
directly  or  indirectly,  form  an  issuer, 
underwriter  or  dealer  for  the  publication 
or  communication  of  information  that 
describes  a  security.  ^^  Brokers  and 
dealers  are  reminded  that  compensation 
received  from  an  issuer  that  could  be 
attributed  to  the  preparation  of  a 
research  report  should  be  prominently 
disclosed. 

2.  Proposals  and  Interpretation  in 
Connection  With  Regulation  S  and  Rule 
144 A  Offerings 

Where  an  issuer  is  offering  securities 
outside  the  United  States  in  reliance  on 
Regulation  S,  it  and  those  acting  on  its 
behalf  are  required  to  refrain  from 
making  "directed  selling  efforts"  in  the 
United  States  and  must  ensure  that  the 
transaction  is  an  "offshore  transaction." 
"Directed  selling  efforts"  is  defined  to 
encompass  activities  that  are  done  for 
the  purpose  of,  or  could  reasonably  be 
expected  to  have  the  effect  of, 
conditioning  the  market  in  the  United 
States  for  the  securities  being  offered 
under  the  Regulation.  To  satisfy  the 
offshore  transaction  condition,  no  offer 
may  be  made  to  a  person  in  the  United 
States. 

A  broker  or  dealer  acting  as  an 
underwriter  on  behalf  of  an  issuer  in 
connection  with  a  Regulation  S  offering 


'*»If  the  broker  or  dealer  has  not  made 
recommendations  on  two  such  occasions  in  the 
past,  it  may  so  state  and  provide  its  last 
reconmiendation. 

'"In  adopting  Section  17(b),  Congress  intended 
to  address  the  "evils  of  the  'tipster  sheet'  as  well 
as  articles  in  newspaperls]  or  periodicals  that 
purport  to  give  an  unbiased  opinion  but  which 
opinions  in  reality  [were]  bought  and  paid  for." 
H.R,  Rep.  No.  85, '73rd  Cong..  1st  Sess.  24  (1933). 


may  wish,  around  the  same  time,  to 
publish  or  distribute  in  the  United 
States  its  regular  analysts'  research 
reports  that  cover  the  issuer,  its 
securities  or  its  industry.  In  th".t  event, 
questions  arise  regarding  whether  those 
actions  would  conflict  with  the 
prohibition  against  directed  selling 
efforts  or  the  offshore  transaction 
condition. 3*5  jhe  concern  stems  from 
the  analysis  that  those  actions  could  be 
viewed  as  conditioning  the  market, 
which  would  constitute  directed  selling 
efforts,  or  offering  the  securities  in  the 
United  States,  which  is  prohibited 
under  the  "offshore  transaction" 
requirement. 

Similarly,  when  a  broker  or  dealer  is 
selling  securities  in  reliance  on  Rule 
144A,  it  is  subject  to  the  condition  that 
it  may  not  make  offers  to  persons  other 
than  those  it  reasonably  believes  are 
QIBs.  Where  it  distributes  research 
about  the  issuer  around  the  time  of  the 
Rule  144A  transaction,  it  may  be  viewed 
as  making  offers  to  persons  that  receive 
it,  including  those  who  are  not  QIBs. 

We  are  concerned  that  these  blanket 
restrictions  have  resulted  in  brokers  and 
dealers  withholding  regularly  published 
research  that  they  have  not  prepared 
with  a  view  towards  promoting  the 
offering  to  investors.  We  therefore  have 
proposed  amendments  to  Regulation  S 
and  Rule  144A.  They  provide  that 
research  may  be  published  or 
distributed  under  new  terms  set  forth  in 
Rules  138  and  139  notwithstanding  the 
Regulation  S  prohibition  against 
directed  selling  efforts  and  offshore 
transaction  requirements  or  the 
requirement  that  Rule  144A  offers  be 
limited  to  QIBs. 

In  Rule  139,  we  would  add  an 
exemption  in  connection  with  these 
unregistered  offerings.  It  would  be 
limited  to  issuers  about  whom  a  broker 
or  dealer  may  prepare  focused  reports 
(that  is,  seasoned  issuers,  larger  foreign 
issuers  and  foreign  government 
issuers). 3^  We  are  not  proposing  to 
create  a  Rule  139  exemption  for  reports 
on  small  or  unseasoned  issuers  making 
Regulation  S  or  Rule  144A  offerings.  We 
solicit  comment,  however,  concerning 
whether  the  proposed  Rule  139 
exemption  for  industry-type  reports  in 
registered  offerings  should  be  extended 
on  equivalent  terms  to  Regulation  S  or 
Rule  144A  offerings. 


'*'  See,  e.g.,  Braverman,  U.S.  Legal  Considerations 
Affecting  Global  Offerings  of  Shares  in  Foreign 
Companies,  17  J.  of  infl.  L.  &  Bus.  30,  79  (1996). 

'*''See  proposed  revisions  to  Securities  .^ct  Rules 
138(b),  17  CFR  230.138(b);  139(b),  17  CFR 
230.139(b);  144A(d)(l)(i),  17  CFR  230.144A(d)(l)(i): 
and  Rule  902  (c)(3)(viii)  and  (h)(4)  of  Regulation  S. 
17  CFR  230.902  (c)(3)(viii)  and  (h)(4). 


With  one  exception,  we  propose  to 
apply  'Aie  same  conditions  in  the  Rule 
138  and  139  exemptions  for  Regulation 
S  and  Rule  144A  transactions  that  we 
would  apply  in  connection  with 
registered  offerings.  The  additional 
condition  would  be  that  research  could 
be  published  only  in  a  publication  that 
the  broker  or  dealer  distributes  with 
reasonable  regularity.  VVe  believe  that 
restriction  is  appropriate  given  that  our 
goal  in'these  unregistered  offerings  is  to 
allow  for  the  continuation  of  research 
that  the  broker  or  dealer  has  regularly 
published,  not  the  commencement  of 
research.  We  solicit  comment  with 
regard  to  whether  the  research  safe 
harbors  for  Regulation  S  and  Rule  144A 
offerings  should  contain  additional 
safeguards.  Conversely,  should  only 
Rule  139  contain  the  reasonable 
regularity  requirement  for  these 
offerings?  We  also  solicit  comment  on 
whether  a  bright-line  test  should  replace 
the  "reasonable  regularity"  requirement. 
If  so,  what  publication  intervals  should 
the  safe  harbor  substitute  for  the 
reasonable  regularity  requirement  (e.g., 
annual  or  quarterly  publication)?  Would 
a  bright-line  test  provide  sufficient 
flexibility  to  cover  differing  practices 
among  brokers  and  dealers? 

In  its  1990  release  adopting 
Regulation  S,  we  stated  that  research 
reports  of  the  nature  described  in  Rule 
139(b)  would  not  be  deemed  to 
constitute  directed  selling  efforts  in 
offerings  by  reporting  companies.^*^ 
Those  reports  are  limited  to  ones  that 
are  not  focused  solely  on  the  issuer  or 
its  securities  but  are  more  akin  to 
industry  reports.  In  addition,  those 
reports  are  limited  in  how  much 
prominence  they  can  give  to  the  issuer 
and  whether  they  can  provide  a  more 
favorable  recommendation  than  last 
issued.  In  the  same  release,  we  warned 
brokers  and  dealers  involved  in 
Regulation  S  offerings  by  non-reporting 
companies  to  exercise  greater  caution  in 
publication  of  research.  As  a  result,  it 
generally  has  been  viewed  as  not 
appropriate  for  participating  brokers  or 
dealers  to  publish  research  of  the  nature 
described  in  Rule  138  and  Rule  139(a) 
while  an  issuer  is  conducting  an 
offering  under  Regulation  S. 

The  Commission  believes  that  this 
interpretation  currently  limits  the 
distribution  of  regularly  published 
research  reports  by  brokers  and  dealers. 
The  Commission,  therefore,  is 
expressing  the  view  today  that  brokers 
and  dealers  may  publish  and  distribute 
research  reports  as  described  in  current 
Rule  I'Sa  or  Rule  139  without  such 


•»' Securities  Act  Release  No.  6863  (Apr.  24. 
1990)  |5J  FR  18306.  18311-121. 
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reports  being  deemed  to  constitute 
directed  selling  efforts. 

3.  Research  and  Proxy  Solicitation 

We  also  are  proposing  to  codify  a 
Commission  staff  position  ^^  that  the 
publication  or  distribution  of  research 
under  the  conditions  set  forth  in  Rules 

138  and  139  is  permitted  in  connection 
with  a  registered  securities  offering  that 
is  subject  to  the  proxy  rules  under  the 
Exchange  Act.^^  The  new  rule  would 
provide  that  distribution  of  research  in 
accordance  with  Rule  138  or  139  would 
be  an  exempt  solicitation  for  purposes 
of  the  proxy  rules. ^^o 

Recently  adopted  Exchange  Act 
Regulation  M  also  contemplated 
dissemination  of  research  by 
distribution  participants  and  their 
affiliates  during  the  pendency  of  a 
distribution  of  securities  if  the 
conditions  of  Exchange  Act  Rule  138  or 

139  are  met.^^'  Codification  of  the  staffs 
position  would  further  harmonize  the 
treatment  of  research  under  the 
Securities  Act  and  Exchange  Act  rules. 
We  solicit  comment  on  whether  the 
proposed  revisions  would  change 
analysts'  approach  to  publishing 
research  reports  on  ongoing  business 
combinations. 

VIII.  Prospectus  Delivery 

A.  Congressional  History 

Congress  intended  that  the  prospectus 
provide  investors  with  "the  means  of 
understanding  the  intricacies  of  the 
transaction.*   *   *"  "2  From  the  outset 
of  the  Securities  Act,  therefore.  Section 
5  has  required  an  issuer  to  send  the 
investor  a  final  prospectus  no  later  than 
the  time  of  sale.  "3  When  Congress 
recognized  that  the  final  prospectus 
would  not  always  be  available  to 
investors  at  the  time  they  make  their 
investment  decisions.^^-*  it  amended  the 
Securities  Act  in  1954  to  allow  for  the 
use  of  the  preliminary  prospectus.  As 
the  House  Committee  on  Interstate  and 
Foreign  Commerce  explained: 

[blow  the  investor  might  have  accurate 
information  at  the  time  it  is  useful  to  him  is 
a  problem  that  long  has  been  recognized.  The 
proposed  amendment  offers  an  approach  to 


'*«  See  Staff  no-action  letter  Merrill,  Lvncb,  Pierce, 
Fenner  &■  Smith,  Inc.  (Oct.  24,  1997). 

'*'See  proposed  Exchange  Act  Rule  14a- 
l(l)(2)(v),  17  CFR  240.14a-l(l)(2)(v). 

""See  Exchange  Act  Rule  14a-2(a)(7).  17  CFR 
240.14a-2(a)(7). 

"I  Exchange  Act  Rule  101(b)(1),  17  CFR 
242.101(b)(1). 

"2H.R.  Rep.  No.  85,  73rd  Cong.,  1st  Sess.  8 
(1933). 

"'A  final  prospectus  is  a  prospectus  that 
conforms  to  Section  10(a)  of  the  Securities  Act,  15 
U.S.C.§77(j)(a). 

"••H.R.  Report  No.  1542.  83rd  Cong.,  2d  Sess..  12 
(1954). 


its  solution  in  that  it  provides  for  the  use  of 
a  processed  document,  or  preliminary 
prospectus,  prior  to  the  effective  date  of  the 
registration  statement.^'" 

While  Congress  permitted  the  use  of 
preliminary  prospectuses,  it  did  not  lift 
its  mandate  that  final  prospectuses  be 
dehvered.  Thus,  while  the  issuer  has  the 
option  to  deliver  prospectus  information 
to  the  investor  before  it  makes  its 
investment  decision,  the  Act  only 
requires  that  a  final  prospectus  be 
delivered  to  investors  prior  to  or  with 
the  confirmation.  Because  the 
confirmation  arrives  at  tbe  end  of  the 
offering  process,  investors'  investment 
decisions  generally  have  been  made 
before  the  time  of  final  prospectus 
delivery. 


B.  Commission  History 

In  the  face  of  Congress'  decision  to 
treat  the  two  kinds  of  prospectuses  in 
that  manner,  the  Commission's 
approach  to  preliminary  prospectus 
delivery  has  been  measured. 
Immediately  after  the  adoption  of  the 
1954  amendments,  the  Commission 
adopted  Securities  Act  Rule  460. "*  Rule 
460  states  that  the  Commission  may 
consider  whether  preliminary 
prospectuses  have  been  adequately 
distributed  before  accelerating  the 
effectiveness  of  a  registration 
statement. 3^'' 

In  1969,  the  Commission  expressed  its 
concern  that  investors  were  not 
receiving  the  necessary  disclosure  to 
make  informed  investment  decisions  in 
offerings  by  first  time  issuers.^^s  xhe 
Commission  emphasized  that  "the 
investing  public  should  be  aware  that 
many  such  offerings  of  securities  are  of 
a  hi^ly  speculative  character  and  that 
the  prospectus  should  be  carefully 
examined  before  an  investment  decision 
is  reached."  ^79  Accordingly,  the 
Commission  stated  that,  before 
accelerating  the  effectiveness  of  a 
registration  statement  for  a  first  time 
issuer,  it  would  consider  whether  the 
issuer  had  taken  reasonable  steps  to 
send  to  investors  a  preliminary 
prospectus  at  least  48  hours  before  the 
mailing  of  confirmations. 

The  Commission  formalized  that  48- 
hour  requirement  in  offerings  by  new 
issuers  in  1982  when  it  amended 


"*17  CFR  230.460;  Securities  Act  Release  No. 
3519  (Oct.  11.  1954)  [19  FR  6727). 

-"'  Under  Section  8(a)  of  the  Securities  Act,  the 
Commission  must  give  "due  regard  to  the  adequacy 
of  the  information  respecting  the  issuer  theretofore 
available  to  the  public  •   •   •"  before  accelerating 
the  effectiveness  of  a  registration  statement.  15 
U.S.C.  §77(h)(a). 

"« Securities  Act  Release  No.  4968  (Apr.  24 
1969)  [34  FR  72351. 

"'Securities  Act  Release  No.  4968.  34  FR  at  7235. 


Exchange  Act  Rule  15c2-8.58o  Rule 
15c2-8  requires  a  broker  or  dealer,  in 
connection  with  offerings  by  first  time 
issuers,  to  deUver  a  copy  of  the 
preliminary  prospectus  to  anyone 
expected  to  purchase  in  the  offering. 
They  must  deliver  the  prospectus  at 
least  48  hours  before  sending  a 
confirmation.  Rule  15c2-8  also  requires 
that  a  broker  or  dealer  take  reasonable 
steps  to  comply  promptly  with  any 
written  request  for  a  preliminary  or  final 
prospectus.  Additionally,  under  the 
rule,  brokers  and  dealers  must  make 
copies  of  the  preliminary  and  final 
prospectus  available  to  their  sales 
associates  that  are  expected  to  solicit 
orders  for  such  securities. 3*' 

C.  Prospectus  Delivery  Proposals 

The  Commission  continues  to  believe 
that  delivery  of  information  to  investors 
plays  an  integral  role  in  their  protection. 
In  recognition  of  the  importance  of  the 
prospectus  to  investors,  we  recently 
adopted  rules  that  require  the  use  of 
plain  English  in  the  prospectus.  ^82 
Among  other  benefits,  the  use  of  plain 
English  eliminates  arcane,  unnecessarily 
complex  and  incomprehensible 
language  from  key  sections  of  the 
prospectus.  We  adopted  these  rules  in 
order  to  allow  investors  to  understand 
the  intricacies  and  risks  of  an  offering 
better  when  making  their  investment 
decisions.  If  the  plain  English 
prospectus  reaches  investors  only  after 
they  have  made  their  investment 
decisions,  the  full  benefit  is  not 
realized. 

1.  Adequacy  of  Current  Rules 

Under  current  market  practices,  the 
Commission  is  concerned  that  Rule  460 
and  Rule  15c2-8  do  not  provide 
adequate  assurance  that  all  investors 
who  need  it  will  have  sufficient  time  to 
consider  the  prospectus  disclosure 
before  making  their  investment 
decisions.  Our  concern  about  the 
adequacy  of  current  rules  is  multifold. 


"<>17  CFR  240.15C2-8;  Securities  Act  Release  No. 
6383  (Mar.  3,  1982)  [47  FR  11380).  In  the  1980  Rule 
15c2-8  proposing  release,  the  Commission  noted 
that  a  preliminary  prospectus  delivery  requirement 
may  be  appropriate  for  all  issuers  and  solicited 
comment  on  extending  it  to  every  offering. 
Securities  Act  Release  No.  6276  (Dec.  23,  1980)  (46 
FR  78).  Conmienters  expressed  concern  that  such  an 
extension  would  create  an  artificial  waiting  period 
that  would  impose  an  undue  burden  on  an  issuer's 
ability  to  tap  favorable  securities  markets.  See 
Securities  Act  Release  No.  6338  (Aug.  6.  1981)  (46 
FR  420421. 

'*"  In  the  1969  release  proposing  Rule  15c2-8,  the 
Commission  expressed  its  concern  that  salespersons 
were  offering  newly  issued  securities  without 
seeing  a  copy  of  the  preliminary  prospectus. 
Exchange  Act  Release  No.  8710  (Oct.  7.  1969)  [34 
FR  17034). 

"2  Securities  Act  Release  No.  7497  (Jan.  28,  1998) 
[63  FR  6370). 


First,  Rule  460  c 
delivery  of  preli 
information.  Sec 
preliminary  pro: 
under  Rule  15c2 
public  offerings, 
prospectus  disci 
those  offerings, 
disclosure  befor 
decisions  is  not 
offerings. 

Third,  becaus 
the  timing  of  de 
confirmation  an 
period,  we  are  c 
does  not  ensure 
time  for  investo 
intricacies  of  an 
in  the  typical  m 
offering  today,  i 
their  investmen 
the  "circle  date, 
which  investors 
their  orders  in  a 
On  the  circle  da 
to  represent  ora 
will  not  purcha; 
underwriter  "ci 
of  interest  in  its 
affirmative  resp 
rely  on  these  co 
final  price  and  ^ 
issuer.  As  a  mat 
investing  public 
committed  at  th 
circle  date  or  d£ 
occur  days  befo 
Confirmations  £ 
pricing  occurs, 
underwriters  ca 
deliver  prelimii 
than  required,  a 
current  practice 
period  in  the  Ri 
guarantee  that  i 
prospectuses  w 
most.  38* 

A  fourth  reas 
existing  rules  n 
relates  to  the  fa^ 
applies  to  broke 
use  of  electroni 
offerings  becon 
issuers  may  inc 

"'According  too 
the  staff  spoke,  the  ' 
require  an  investor 
it  orally  committed 
harm  its  reputation 
break  the  commitmi 
is  to  risk  exclusion 

'"Arguments  ha' 
providing  for  delivc 
such  a  late  point  in 
be  effective  because 
favored  customers, 
trade  without  reper 
reliance  on  that  pra 
smaller  investors  ai 
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First,  Rule  460  does  not  mandate 
delivery  of  preliminary  prospectus 
information.  Second,  delivery  of  the 
preliminary  prospectus  information 
under  Rule  15c2-8  covers  only  initial 
public  offerings.  While  preliminary 
prospectus  disclosure  is  essential  in 
those  offerings,  investors'  need  for  that 
disclosure  before  making  investment 
decisions  is  not  confined  to  those 
offerings. 

Third,  because  Rule  15c2-8  measures 
the  timing  of  delivery  from  the  date  of 
confirmation  and  uses  only  a  48-hour 
period,  we  are  concerned  that  the  Rule 
does  not  ensure  a  sufficient  amount  of 
time  for  investors  to  consider  fully  the 
intricacies  of  an  offering.  For  example, 
in  the  typical  marketed  underwritten 
offering  today,  investors  appear  to  make 
their  investment  decisions  on  or  before 
the  "circle  date."  This  is  the  point  at 
which  investors  are  asked  to  "firm  up" 
their  orders  in  anticipation  of  pricing. 
On  the  circle  date,  an  investor  is  asked 
to  represent  orally  whether  it  will  or 
will  not  purchase  in  the  offering.  The 
underwriter  "circles"  those  indications 
of  interest  in  its  book  that  represent  an 
affirmative  response.  The  underwriters 
rely  on  these  commitments  in  reaching 
final  price  and  volume  terms  with  the 
issuer.  As  a  matter  of  practice,  the 
investing  public  treats  itself  as 
committed  at  this  point  in  time.'*^  The 
circle  date  or  dates  in  an  offering  can 
occur  days  before  pricing. 
Confirmations  are  sent  to  investors  after 
pricing  occurs.  While  issuers  and 
underwriters  can  always  choose  to 
deliver  preliminary  prospectuses  earlier 
than  required,  and  sometimes  do  under 
current  practices,  the  48-hour  delivery 
period  in  the  Rule  may  not  effectively 
guarantee  that  investors  receive 
prospectuses  when  they  need  them 
most.  38* 

A  fourth  reason  for  concern  that 
existing  rules  may  not  be  sufficient 
relates  to  the  fact  that  the  Rule  only 
applies  to  brokers  and  dealers.  As  the 
use  of  electronic  media  to  make 
offerings  becomes  more  prevalent, 
issuers  may  increasingly  choose  to  offer 


"'According  to  offering  participants  with  whom 
the  staff  spoke,  the  "law  of  the  Street"  operates  to 
require  an  investor  either  to  purchase  the  securities 
it  orally  committed  to  buy  on  the  circle  date  or 
harm  its  reputation  by  breaking  its  commitment.  To 
break  the  commitment  made  on  the  circle  date  also 
is  to  risk  exclusion  from  future  offerings. 

^"Arguments  have  been  made  to  the  staff  that 
providing  for  delivery  in  these  marketed  deals  at 
such  a  late  point  in  the  offering  process  would  still 
be  effective  because  underwriters  will  allow  their 
favored  customers,  even  then,  to  back  out  of  the 
trade  without  repercussions.  We  are  concerned  that 
reliance  on  that  practice  would  disadvantage 
smaller  investors  and  not  reflect  current  offering 
practices. 


their  stock  directly  to  the  public. ^^s 
Issuers  are  not  subject  to  Rule  15c2-8's 
delivery  obligation. 38*  In  current 
offerings  not  involving  a  broker  or 
dealer.  Rule  15c2-8  has  no  effect  on 
prospectus  delivery. 

2.  Prospectus  Delivery  and 
Developments  in  Communications 

Investors'  need  for  adequate  time  to 
review  the  preliminary  prospectus  may 
be  particularly  enhanced  in  marketed 
deals  under  the  proposed  system.  Under 
today's  proposals,  we  would  permit  the 
distribution  of  sales  materials  in 
addition  to  the  preliminary  prospectus. 
This  may  result  in  investors  receiving 
much  more  sales  literature  in  marketed 
offerings.  In  turn,  investors  may  require 
more  time  with  a  preliminary 
prospectus  in  hand  to  evaluate  all  the 
materials  they  have.  Providing  investors 
with  preliminary  prospectuses 
sufficiently  before  their  investment 
decisions  would  allow  them  to  consider 
both  the  supplemental  sales  literature 
and  the  disclosure  contained  in  the 
preliminary  prospectus. 

In  the  29  years  since  the  Commission 
first  formulated  the  48-hour  deUvery 
period,  advances  in  technology,  changes 
in  practices  and  regulatory 
developments  have  profoundly  altered 
the  transmission  of  prospectus 
information.  Today,  in  a  matter  of 
minutes,  issuers  can  disseminate 
documents  across  the  country  and  to  the 
far  corners  of  the  world.  Many  issuers 
have  Internet  web  sites  that  provide 
investors  with  instantaneous  access  to 
their  financial  reports  and  other 
company  information.  Electronic 
delivery  of  prospectuses  is  becoming 
more  common,  as  companies  and 
investors  become  more  familiar  with 
that  medium. 38^  Broker-dealers  already 
make  trade  settlement  information  in 
connection  with  securities  offerings 
available  electronically  on  a  real-time 
basis  to  institutional  customers.^ss  Print 


>«  See  Grant.  Small  Firms  Take  Direct  Foute  to 
Stock  Offerings.  USA  TODAY,  Apr.  29, 1979,  at  4b: 
KoUar,  Do-it-Yourself  Public  Offerings;  The  Internet 
Gives  a  New  Dimension  to  an  Old  Financing 
Vehicle,  Investment  Dealers'  Digest,  Mar.  24, 1997 
at  4;  Barlas.  Floating  S'ock  on  the  Web:  The  Next 
Wave?.  Investor's  Daily.  Feb.  5, 1998.  at  A9. 

'"Rule  15c2-8,  17  CFR  240.15c2-8.  would  apply 
if  the  issuer  itself  is  a  broker  or  dealer. 

'•■'  See  Bagley  &  Tomkinson,  Internet  Is  Seeing  Its 
Share  of  Securities  Offerings.  The  Nafl  L.J..  Feb.  2, 
1998,  at  C3:  Weisul,  The  New  Plumbing  on  Wall 
Street;  Forget  the  Hype:  The  Internet  is  Now  Being 
Used  by  Securities  Firms  to  Solve  Workaday 
Problems,  Investment  Dealers'  Digest,  Jun.  23,  1997, 
at  10. 

»"  See,  e.g..  Depository  Trust  Company's 
Institutional  Delivery  System  User  Manual  at  1 
(1994).  Electronic  messages  containing  the  key 
information  about  the  trade  made  in  the  offering  art- 
often  sent  earlier  so  that  the  clearance  and 


media  also  has  seen  its  share  of 
technological  advancements.  In  those  29 
years,  we  have  moved  from  typewriters 
and  typesetting  to  everyday  use  of 
computers.  Today,  a  prospectus  can  be 
printed  in  a  fraction  of  the  time  it  took 
when  the  48-hour  period  was 
formulated.  In  addition,  regulatory 
changes  such  as  shelf  registration, 
unallocated  shelf  registration  and,  as 
proposed  today,  Form  B  registration 
have  allowed  and  would  allow  issuers 
and  underwriters  to  take  advantage  of 
any  favorable  changes  in  the  securities 
markets  quickly. 

3.  Final  Prospectus  Delivery  Exemption 

We  believe  that  requiring  delivery  of 
only  a  final  prospectus  at  the  time  of 
sale  does  not  completely  fulfill  the 
Securities  Act  goal  of  protecting^ 
investars  through  disclosure  in  all 
offerings.  In  firm  commitment 
underwritten  offerings,  the  final 
prospectus  invariably  arrives  after  the 
investor  has  made  its  investment 
decision.  While  delivery  of  final 
prospectuses  in  those  offerings  may  be 
useful  to  investors  who  are  considering 
litigation  or  resale,  it  does  little  to  fulfill 
the  prophylactic  goals  of  the  Securities 
Act.  As  Professor  Louis  Loss  noted,  "[a] 
prospectus  that  comes  with  the  security 
does  not  tell  the  investor  whether  or  not 
he  should  buy.  It  tells  him  whether  he 
has  acquired  a  security  or  a  lawsuit."  ^89 

In  addition,  because  the  Securities 
Act  retjuires  delivery  of  a  final 
prospectus  before  or  at  the  same  time 
the  confirmation  is  sent,  the  successful 
completion  of  the  clearance  and 
settlement  process  is  contingent  on 
prompt  completion  and  delivery  of  the 
final  prospectus.  Broker-dealers 
sometimes  experience  practical 
difficulties  in  trying  to  comply  with  the 
current  T+3  settlement  cycle.  In  some 
cases.  Exchange  Act  lOb-10 
confirmations  have  had  to  be  delayed  in 
order  to  await  completion  of  the  final 
prospectus.''^  Any  future  shortening  of 
the  settlement  cycle  would  simply 
exacerbate  those  difficulties. 

The  cost  of  delivery  of  a  final 
prospectus,  where  it  is  otherwise  readily 
available  to  the  public,'"  may  exceed 


settlement  process  may  begin.  Paper  confirmations 
are  then  mailed  later. 

»■»  Loss.  Fundamentals  of  Securities  Regulation 
93  (I9aft). 

"»S<*  the  comment  letters,  in  File  No.  S7-19-96. 
from  the  American  Bar  Association  (Dec.  11,  1996), 
Merrill  Lynch  (Oct.  31, 1996),  Morgan  Stanley  (Dec. 
9,  1996).  PSA  The  Bond  Market  Association  (Nov. 
8.  1996)  and  the  Securities  Industry  Association 
(Nov.  13.  1996). 

'•I  Domestic  issuers  file  final  pros{)ectuses  with 
the  Commission  electronically  via  EDGAR.  The 
filings  are  available  on  a  real-time  basis  through 
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any  marginal  benefit  to  investors.  To 
provide  investors  with  the  maximum 
benefit  from  the  prospectus,  our 
proposals  would  re-focus  prospectus 
delivery  requirements  on  a  point  in  time 
before  investors  have  made  their 
investment  decisions.  Accordingly,  the 
Commission  is  proposing  to  create  a 
new  exemption  from  the  Securities  Act 
requirement  to  deliver  a  final 
prospectus.392  The  Commission  is  not 
proposing  to  change  the  final  prospectus 
delivery  requirement  in  Exchangj  Act 
Rule  15c2-8(d).393  That  rule  requires  all 
brokers  or  dealers  that  participate  in  a 
distribution  of  securities  registered 
under  the  Securities  Act  to  take 
reasonable  steps  to  comply  promptly 
with  the  written  request  of  any  person 
for  a  copy  of  the  final  prospectus.  The 
broker  or  dealer  must  comply  with  such 
request  until  the  expiration  of  the 
applicable  40-day  or  90-day  period 
under  Section  4(3)  of  the  Securities  Act. 
We  solicit  comment  on  whether,  as  a 
condition  to  the  exemption,  issuers,  fike 
brokers  and  dealers,^^^  should  be 
required  to  provide  to  a  purchaser  upon 
request,  and  free  of  charge,  a  copy  of  the 
final  prospectus. 

a.  Conditions  to  the  Exemption 

As  a  condition  to  the  exemption,  we 
would  require  that  issuers,  brokers  and 
dealers  tell  investors,  by  the  time 
investors  receive  their  confirmations  of 
sale,  where  they  can  acquire  the 
information  that  constitutes  the  final 
prospectus  free  of  charge. ^'^  \ve  also 
would  require  as  a  condition  the 
delivery  of  preliminary  prospectus 
information  in  accordance  with  the 
Commission's  new  rule.^^* 

Comment  is  solicited  with  respect  to 
the  notification  condition.  Given  the 
availability  of  the  final  prospectus  in  all 
cases  via  the  Commission's  Internet  web 
site  or  the  Commission's  Public 
Reference  Room,  is  there  a  need  to  tell 
investors  where  to  find  it?  Should  the 
notification  instead  state  that  the 
regrstrant  will  provide  promptly  a  copy 
of  the  final  prospectus  upon  request? 
Would  the  proposals  shift  too  heavy  a 


various  services  and  after  a  24-hour  delay  at  the 
Commission's  website  (http://www.sec.gov). 

'"  See  proposed  Securities  Act  Rule  173.  17  CFR 
230.173.  This  Rule  would  not  apply  in  the  case  of 
offerings  on  Forms  C.  SB-3.  F-8.  F-80  or  F-10 
(when  that  Form  is  used  in  a  business  combination 
transaction)  or  offerings  of  investment  compMny 
securities. 

"M7CFR240.15c2-8(d). 

»«See  17  CFR  240.]5c2-«(a). 

^See  proposed  Securities  Act  Rule  173(c).  17 
CFR  230,173(c).  In  the  case  of  Form  B  offerings, 
investors  will  be  notified  through  the  term  sheet  of 
where  they  can  acquire  this  information. 

-'**See  proposed  Securities  Act  Rule  172, 17  CFR 
230.172. 


burden  to  investors  by  requiring  them  to 
take  action  to  obtain  a  final  prospectus 
rather  than  to  receive  it  automatically? 
Is  the  burden  on  investors  enough  that, 
despite  EDGAR,  we  should  continue  to 
require  final  prospectus  delivery? 

b.  Business  Combinations  and  Exchange 
Offers 

We  are  not  planning  to  exempt 
offerings  registered  on  the  Securities  Act 
forms  for  business  combinations  and 
exchange  offers  from  the  final 
prospectus  delivery  requirement. 397 
These  offerings  differ  from  the  other 
offerings  registered  under  the  Securities 
Act  because  the  proxy  rules  and  tender 
offer  rules  in  conjunction  with  state  law 
impose  informational  and  delivery 
requirements  in  those  transactions.  The 
information  contained  in  the  final 
prospectus  therefore  would  be  delivered 
regardless  of  Securities  Act 
requirements.  In  order  to  ensure 
consistency  among  the  various  rules  and 
regulations  applicable  to  these  business 
combinations  and  exchange  offers,  the 
final  prospectus  delivery  requirement 
would  remain  intact. 

In  addition  to  the  Section  5(b)(2) 
requirement  for  final  prospectus 
delivery.  Forms  S-4  and  F-4  require  the 
registrant,  if  it  or  the  company  to  be 
acquired  incorporates  any  documents 
into  the  prospectus,  to  deliver  a 
prospectus  no  later  than  20  business 
days  before  the  date  of  the  meeting  or, 
if  no  meeting  is  held  and  proxies  are 
solicited,  20  days  before  the  corporate 
action  or  transaction  is  effected.  This 
time  period  was  established  by  the 
Commission  in  1984  to  address 
investors'  need  for  sufficient  time  to 
acquire  the  documents  incorporated  by 
reference  and,  presumably,  consider 
them. 398  Since  1984,  we  have  witnessed 
the  advent  of  EDGAR,  the  Internet  and 
other  sources  of  filed  information.  The 
Commission  no  longer  believes  that  a 
20-day  time  period  is  needed  for  that 
purpose.  All  of  the  documents  that 
would  be  incorporated  into  proposed 
Form  C  would  be  available  through  the 
Commission's  Internet  web  site,  as  well 
as  other  sources,  before  the  time  the 
registration  statement  becomes  effective. 
We  propose  to  eliminate  the  20-day 
period.  We  solicit  comment,  however, 
on  whether  we  should  retain  a  set 
period  and,  if  so,  how  long  that  period 
should  be.  Would  delivery  under  the 
requirements  applicable  to  these 
offerings  not  ensure  sufficient  time  to 


obtain  and  consider  the  disclosure 
without  one? 

c.  Rule  434  Final  Prospectus  Dehvery 
Method 

In  1995,  the  Commission  adopted 
Rule  434  ^99  to  ease  the  burden  of 
prospectus  delivery  within  the  new  T+3 
settlement  cycle.-wo  At  that  time,  four 
investment  firms  and  the  Securities 
Industry  Association  (SLA)  had 
expressed  concern  that  there  would  be 
insufficient  time  to  mass  print  and  mail 
final  Section  10(a)  prospectuses  in  a 
T+3  settlement  cycle.  Rule  434  provides 
that  delivery  of  a  final  prospectus  may 
be  made  in  multiple  documents  at 
different  intervals  in  the  offering 
process. 

Rule  434  allows  issuers  and  other 
offering  participants  to  meet  their 
prospectus  delivery  requirement  by 
delivering  a  preliminary  prospectus  and 
a  term  sheet  or  abbreviated  term  sheet 
before  or  at  the  time  of  sale.  The 
information  contained  in  the 
preliminary  prospectus,  confirmation 
and  term  sheet  or  abbreviated  term  sheet 
must  in  aggregate  meet  the 
informational  requirements  of  Section 
10(a).  Therefore,  only  the  Section  10(a) 
information  not  previously  delivered  to 
investors  would  have  to  appear  in  the 
term  sheet  or  abbreviated  term  sheet. 
Consequently  the  term  sheet  or 
abbreviated  term  sheet  could  be  printed 
and  mass  mailed  quicker  than  the  final 
integrated  prospectus. '^'i 

As  discussed  earlier,  the  Commission 
is  proposing  to  re-focus  the  prospectus 
delivery  requirements  on  a  point  in  time 
before  investors  have  made  their 
investment  decision.  If  the  proposed 
registration  system  is  adopted,  issuers 
and  offering  participants  largely  will  be 
exempt  from  the  requirement  to  deliver 
a  final  prospectus  at  the  time  of  sale. 
Therefore,  the  printing  and  mailing  of  a 
final  prospectus  in  time  to  meet  the  T+3 
settlement  cycle  would  not  be  required. 
Accordingly,  the  Commission  is 
proposing  to  repeal  Rule  434  for  issuers 
other  than  investment  companies  as  its 
purpose  and  usefulness  to  issuers  and 
offering  participants  under  the  proposed 
registration  system  would  be  limited. 
The  proposals  do  not  exempt 
investment  companies  from  the 
requirement  to  deliver  a  final 
prospectus  at  the  time  of  sale.  The 


'"These  Forms  would  include  Forms  C.  SB-3.  F- 
8.  F-80  and  F-10  (when  that  Form  is  used  in  a 
business  combination  transaction). 

'»« Securities  Act  Release  No.  6578  (Apr.  23 
1985)  (50  FR  18990). 


"•17  CFR  230.434. 

*»  Securities  Act  Release  No.  7168  (May  11 
1995). 

*>'  It  appears,  however,  that  most  issuers  and 
participants  continued  to  deliver  the  integrated 
final  Section  10(a)  prospectus  at  the  time  of  sale. 
Since  September  of  1996.  only  four  (non-investment 
company)  issuers  have  filed  term  sheets  or 
abbreviated  term  sheets. 
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Commission  therefore  is  proposing  to 
retain  Rule  434  for  closed-end  funds 
and  unit  investment  trusts,  which  are 
currently  covered  by  the  Rule.  We 
request  comment  on  whether  Rule  434 
should  be  retained  for  these  categories 
of  investment  companies. 

4.  Delivery  of  Preliminary  Prospectus 
Information 

jUnder  the  proposed  registration 
system,  we  seek  to  ensure  that  high 
quality  disclosure  is  delivered  to 
investors  when  they  need  it  most — 
before  they  make  their  investment 
decisions.'^^  The  proposed  prospectus 
delivery  requirements,  like  the  current 
prospectus  delivery  requirements,  do 
not  contemplate  that  an  issuer 
demonstrate  that  the  investors  actually 
received  the  prospectus.  The  issuer 
would  have  to  take  steps  to  ensure  that 
the  means  it  chooses  to  deliver  the 
prospectus  would  reasonably  result  in 
delivery  to  the  issuer  by  a  certain  date. 
As  with  other  reforms,  what  prospectus 
information  is  required  to  be  delivered, 
and  when,  will  depend  upon  the  nature 
of  the  issuer  and  offering.''*'^ 

$.:  Form  B  Offerings 

In  all  offerings  of  securities  on  Form 
B,  we  propose  to  mandate  the  delivery 
of  transactional  information  before  the 
investment  decision. ^■»  We  seek 
comment  on  two  alternative  proposals. 
Under  the  first  proposal,  we  would 
mandate  delivery  of  a  securities  term 
sheet.  The  securities  term  sheet  would: 
(1)  itemize  the  material  terms  of  the 
securities  in  summary  format;  (2) 
identify  a  contact  person  to  whom 
questions  and  requests  for  final 
documents  may  be  directed;  (3)  name 
any  person  other  than  the  issuer  that  is 
selling  the  securities  and  briefly  identif>' 
any  material  relationship  between  such 
person  and  the  issuer  within  the  past 
three  years;  and  (4)  include  a  legend 
advising  investors  to  read,  before 
making  an  investment  decision,  the 
documents  the  issuer  files  with  the 
Commission.  We  would  require  that  the 
securities  term  sheet  be  delivered  to 
investors  before  they  make  their 
investment  decisions  and  be  on  file  with 


■""See  proposed  Securities  Act  Rule  172.  17  CFR 
230.172,  and  proposed  revisions  to  Exchange  Act 
Rule  15C2-8.  17  CFR  240.15c2-8. 

*"lf  it  chooses  to.  the  issuer,  underwriting  or 
pbrticipating  broker  or  dealer  may  deliver  a  final 
pospectus  in  lieu  of  the  preliminary  prospectus,  so 
iong  as  the  delivery  of  the  final  prospectus  satisfies 
jfce  required  time  frame. 

*"A  preliminary  prospectus  could  be  used  to    • 
satisfy  this  obligation  if  an  issuer  so  chooses.  If  a 
preliminary  prospectus  is  delivered,  delivery  of  a 
sfecurities  term  sheet  would  not  be  required.  Absent 
donsent  by  the  investor  to  electronic  delivery,  the 
issuer  or  underwriter  would  be  required  to  send  a 
(paper  copy  of  the  securities  term  sheet. 


the  Commission  before  the  first  sale. 
Delivery  of  other  information  would  not 
be  mandated  in  proposed  Rule  172  for 
Form  B  offerings. 

Under  the  second  proposal,  we  would 
require  delivery  of  a  prospectus 
containing  all  transactional  disclosure 
currently  required  in  Form  S-3/F-3. 
That  prospectus  would  have  to  be  on 
file  before  first  sale.  Just  like  the  first 
proposal,  delivery  of  other  information 
would  not  be  mandated  in  proposed 
Rule  172. 

We  ask  for  comment  on  what  kind  of 
information  should  be  mandated  in  the 
term  sheet  or  prospectus.  For  example, 
should  the  term  sheet  include  all 
"offering  information" '•^^  fjied  in  Form 
B  offerings?  Should  the  term  sheet  be 
more  like  a  profile  prospectus?  Should 
mandated  term  sheet  disclosure  be  a 
different  subset  of  offering  information? 
If  so,  should  the  term  sheet  include  only 
categories  of  transactional  information 
that  must  be  disclosed  in  every  Form  B 
registration  statement  (e.g.,  use  of 
proceeds,  changes  in  the  registrant's 
affairs,  etc.)?  Should  the  term  sheet 
include  any  of  the  categories  of 
disclosure  that  must  be  included  in  the 
Form  B  filing  if  applicable  (e.g., 
transactional  risk  factors,  dilution,  etc.)? 
Should  we  require  that  the  term  sheet  be 
written  in  plain  English?  Should  we 
require  in  the  prospectus  fewer  items  of 
mandated  disclosure?  If  so,  which  items 
should  be  excluded? 

Similarly,  should  material  changes  in 
the  issuer's  affairs  not  previously 
reported  be  required  on  either  the  term 
sheet  or  the  prospectus?  Would  there 
already  be  sufficient  information 
available  to  investors  and  the  market 
regarding  certain  securities  such  that 
delivery  of  a  securities  term  sheet  or 
prospectus  would  be  unlikely  to 
enhance  investor  protection 
significantly?  Should  we  require 
delivery  of  a  securities  term  sheet  or 
prospectus  in  any  Form  B  offering, 
regardless  of  whether  or  not  the  class  of 
securities  was  previously  registered? 

b.  Offerings  by  Small  or  Unseasoned 
Issuers 

Delivery  of  information  contained  in 
the  prospectus  is  especially  important 
when  the  registrant  is  a  new  or 
relatively  new  public  company.  In  those 
cases,  there  is  comparatively  little 
information  available  about  the 
company.  Due  to  the  general  lack  of 
familiarity  by  investors  with  companies 
that  are  smaller  or  unseasoned,  it  is 
important  that  prospectus  information 


be  delivered  early  enough  for  investors 
to  h;}ve  sufficient  time  to  assess  the 
disclosure  and,  if  necessary,  seek  further 
information  in  light  of  it.  In  these 
situations,  we  would  not  limit  the 
requirement  to  deliver  a  preliminary 
prospectus  to  non-reporting  companies, 
as  Rule  15c2-8  does  today.  We  are 
proposing  to  require  the  delivery  of  a 
Section  10  prospectus  for  all  filings  of 
small  or  unseasoned  offerings.**  The 
timing  aspect  of  the  delivery 
requirement  would  be  dependent  upon 
whether  the  offering  was  the  registrant's 
initial  public  offering  (or  registered 
within  a  year  of  the  registrant's  initial 
public  offering).  If  so.  we  propose  to 
require  that  a  Section  10  prospectus  be 
deliyered  in  a  manner  reasonably 
designed  to  be  received  by  each  investor 
no  later  than  7  calendar  days  before  the 
date  of  pricing  in  a  firm  commitment 
underwritten  offering.  In  a  best  efforts 
offering,  or  direct  public  offering,  we 
would  mandate  delivery  in  a  manner 
reasonably  designed  to  be  received  by 
each  investor  no  later  than  7  calendar 
days  before  the  investor  signs  a 
subscription  agreement  or  other 
document  in  which  it  commits  to 
purchase  securities.  For  more  seasoned 
issuers.*'''  we  would  require  that  the 
prospectus  (and  any  incorporated 
reports)  be  delivered  so  as  to  arrive  at 
least  3  calendar  days  before  the  date  of 
pricing,  or  the  date  the  investor  signs  a 
subscription  agreement  or  other 
document  in  which  it  commits  to 
purchase  the  securities,  as  applicable. 
We  solicit  comment  on  whether  we 
should  require  earfier  prospectus 
delivery.  Should  we  mandate  delivery, 
for  example,  at  10  or  15  days  (rather 
than  7  days)  and  5  or  10  days  (rather 
than  3  days)  before  the  date  of  pricing 
or  commitment  to  purchase?  We  solicit 
comment  on  whether  the  proposed  7 
anci  3  day  delivery  dates  are  shorter  or 
longer  than  the  dates  by  which  issuers 
typically  deliver  red  herring 
prospectuses  under  the  current  system. 
Would  the  proposal  alter  current 
delivery'  practices  in  offerings  of  the 
type  that  would  be  made  on  Form  A  or 


h- 


*«  See  Section  V.A.l.a.ii.  of  this  release  for  a 
discussion  of  what  constitutes  "offering 
information." 


■"^This  requirement  would  encompas- 
on  Forms  A,  SB-1.  SB-2.  F-7.  F-9.  F-1 
involving  a  bvsiness  combination)  and  cenai:! 
Schedule  B  offerings.  These  proposals  do  not 
contemplate  that  issuers  must  satisf>'  iheir 
prospectus  delivery  requirements  by  using  any 
specific  method  of  delivery.  Whether  is=  - 
delivery  requirements  electronically  or 
traditional  ways,  they  would  be  requireu  u  uc.i>cr 
the  prospectus  in  a  manner  reasonably  designed  to 
result  in  delivery  by  the  applicable  date. 

*"  For  purposes  of  this  delivery  requirement, 
seasoned  issuers  are  those  whose  initial  public 
offefings  took  place  one  year  or  more  before  the 
effective  date  of  the  registration  statement  for  the 
current  offering  of  securities. 
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the  small  business  issuer  system?  If  so, 
how? 

Because  information  would  be 
delivered  to  the  investor  before  the 
transaction  is  declared  effective  and 
sold,  material  changes  to  the  transaction 
or  the  company  information  may  arise 
that  were  not  disclosed  in  the 
preliminary  prospectus  delivered  to 
investors.  If  investors  are  not  otherwise 
informed  about  those  changes,  the 
information  must  be  set  forth  in  a 
document  sent  in  a  manner  reasonably 
designed  to  be  delivered  to  each 
investor  at  least  24  hours  before  the 
pricing  of  securities  or  the  date  the 
investor  signs  a  subscription  agreement 
or  otherwise  commits  to  purchase  the 
securities.-ws  Should  we  instead  require 
delivery  of  material  change  information 
in  36  or  48  hours? 

c.  Foreign  Government  Issuers 

We  propose  to  exempt  foreign 
government  issuers  ^  from  the  final 
prospectus  delivery  requirements  and 
require  them  to  deliver  prospectus 
information  under  Rule  172  for  the  same 
reason  we  propose  that  treatment  for 
other  issuers:  to  provide  more  timely 
and  efficient  dissemination  of 
information  to  investors. 

Foreign  goverrmient  issuers  are 
exempt  from  the  reporting  requirements 
under  the  Exchange  Act  unless  they  list 
their  securities  on  a  U.S.  exchange. *'o 
Therefore,  the  proposed  prospectus 
delivery  requirements  would  serve  a 
significant  function  in  ensuring  that 
investors  have  the  information  about 
foreign  governments  they  need,  at  the 
time  they  need  it.  to  make  an  informed 
investment  decision.  As  in  the  case  of 
corporate  issuers,  however,  delivery 
may  be  needed  more  or  less  depending 
on  the  issuer  and  the  offering.  We 
believe  that  investors  would  need  less 
time  to  review  the  prospectus 
information  for  a  new  offering  by  a 
seasoned  issuer  than  it  would  that  of  an 
unseasoned  one. 

When  a  foreign  government  issuer 
makes  an  initial  registered  offering  in 
the  United  States,  it  files  a  Schedule  B 


""•For  example,  an  issuer  could  choose  to  have 
the  brokers  tell  investors  orally  about  the  changes 
when  they  call  to  determine  if  investors  will 
commit  to  purchase. 

*» Securities  Act  Rule  405.  17  CFR  230.405. 
defines  "foreign  government"  to  mean  the 
government  of  any  foreign  country  or  the 
government  of  any  political  subdivision  of  a  foreign 
country. 

""Section  15(d)  of  the  Exchange  Act  expressly 
states  that  it  does  not  apply  to  foreign  government 
issuers.  Section  12(g)  of  the  Exchange  Act  applies 
only  to  issuers  of  equity  securities,  and  foreign 
government  issuers  never  issue  equity.  Accordingly, 
Section  12(b)  is  the  only  section  under  the 
Exchange  Act  that  imposes  a  reporting  requirement 
on  foreign  government  issuers. 


with  the  Commission.  The  Schedule  is 
publicly  available,  and  in  many  cases 
contains  much  more  information  than  is 
mandated. •»"  Investors  can  access  this 
information  through  the  Commission  at 
any  time  after  the  registration  statement 
becomes  publicly  available.  Depending 
on  the  nature  of  the  offering  and  the 
issuer,  analysts  may  cover  the  issuer 
and  disseminate  information  about  it 
and  its  offerings.  For  purposes  of 
prospectus  delivery,  therefore,  we 
would  define  "seasoned"  foreign 
government  issuers  as  those  that  already 
have  registered  a  public  offering  on 
Schedule  B.  In  the  absence  of  a 
reporting  history,  we  believe  that  is  the 
best  measure  of  seasoning. 

Under  proposed  Rule  172.  foreign 
government  issuers  would  be  divided 
into  two  categories:  (1)  larger  seasoned 
issuers;  and  (2)  smaller/unseasoned 
issuers.  Larger  seasoned  issuers  would 
consist  of  those  that: 

•  Had  registered  an  initial  public  offering 
with  the  Commission  that  was  declared 
effective  more  than  one  year  before  the 
registration  of  its  current  offering  on 
Schedule  B;  and 

•  Are  registering  an  offering  of  securities 
in  excess  of  S250  million  that  is  being 
underwritten  on  a  firm  commitment  basis. 

All  other  foreign  government  issuers 
would  be  within  the  smaller/ 
unseasoned  category. 

Large  seasoned  foreign  government 
issuers  that  registered  their  offerings  on 
Schedule  B  would  be  treated  like  Form 
B  registrants  for  purposes  of  prospectus 
information  delivery  requirements.  We 
would  mandate  the  delivery  of  a  term 
sheet  describing  the  material  terms  of 
the  security  being  offered.  We  also 
would  require  that  the  term  sheet  be  on 
file  with  the  Commission  before  the  first 
sale.'*'^  These  foreign  government 
"ssuers  would  have  to  send  the  term 
sheet  by  means  that  would  reasonably 
result  in  delivery  to  the  investor  before 
it  makes  a  binding  investment  decision. 

Foreign  government  issuers  in  the 
smaller/unseasoned  category  would  be 
treated  like  Form  A  registrants.  A 
foreign  government  issuer,  regardless  of 
size,  registering  its  initial  public  offering 
on  Schedule  B  (or  registering  within  1 
year  of  it)  would  be  included  in  the 


•"'Typically,  the  registration  statements  will 
include  information  about  the  issuer's  country, 
form  of  government,  economy,  monetary  system, 
public  finance  and  national  debt.  Foreign 
government  issuers  disclose  this  additional 
information  for  marketing  purposes  and  due  to 
concern  about  the  antifraud  provisions  of  the 
federal  securities  laws.  See  Greene  &  Adee,  The 
Securities  of  Foreign  Governments.  Political 
Subdivisions  and  Multinational  Organizations,  10 
NCJ.  of  Infl  L  and  Com.  Reg.  1  (Winter  1985). 

"2  See  proposed  Securities  Act  Rule  230.493A  17 
CFR  230.493A. 


smaller/unseasoned  category.  That 
issuer  would  be  treated  like  an  issuer 
registering  its  initial  public  offering  on 
Form  A.  Thus,  we  would  require  it  to 
send  a  prospectus  that  satisfies  the 
requirements  of  Section  10  of  the 
Securities  Act,  by  means  reasonably 
designed  so  that  the  investor  receives 
the  prospectus  at  least  7  days  before: 

•  The  date  of  pricing  the  securities  (for 
offerings  underwritten  on  a  firm  commiUnent 
basis);  or 

•  The  date  the  investor  signs  a  document 
that  commits  it  to  purchase  the  securities  or 
otherwise  commits  to  purchase  (for  offerings 
underwritten  on  a  best  efforts  basis  and  non- 
underwritten  offerings). 

A  seasoned  foreign  government  issuer 
registering  an  offering  of  less  than  $250 
million  or  registering  an  offering  that  is 
not  underwritten  on  a  firm  commitment 
basis  would  be  treated  the  same  as  a 
seasoned  small  issuer  on  Form  A.  It 
would  have  to  deliver  a  prospectus  3 
days  before  the  date  of  pricing  or  the 
date  an  investor  commits  to  purchase,  as 
applicable. 

We  solicit  comment  on  the  prospectus 
delivery  proposals  as  they  relate  to 
foreign  government  issuers.  For 
unseasoned  foreign  governments, 
should  we  mandate  prospectus  delivery 
earlier  than  7  days?  Would  10  or  15 
days  be  a  better  measure  of  time  needed 
to  digest  the  information  and  do  any 
follow  up  inquiries.  For  other  foreign 
government  issuers  in  the  smaller/ 
unseasoned  category,  should  we 
mandate  prospectus  delivery  earlier 
than  3  days?  Would  5  or  10  days  be  a 
better  measure?  For  seasoned  Schedule 
B  issuers  making  smaller  offerings  or 
offerings  not  done  on  a  firm 
commitment  underwritten  basis,  should 
we  mandate  prospectus  delivery  earlier 
than  3  days?  Would  5  or  10  days  be  a 
better  measure?  Should  our  definitions 
of  "seasoned"  for  offerings  by  foreign 
government  issuers  require  that  the 
issuer  have  made  its  initial  public 
offering  more  than  1  year  earlier?  Would 
two  years  earlier  be  a  better  test?  Should 
we  raise  the  offering  threshold  (e.g.,  to 
$400  or  $500  million)  or  lower  it  [e.g  , 
to  $100  or  $150  million)? 

As  we  do  regarding  the  term  sheet 
required  for  Form  B  offerings,  we  solicit 
comment  on  whether  the  term  sheet  for 
Schedule  B  offerings  should  include 
information  in  addition  to  the  material 
terms  of  the  securities. 

d.  Canadian  MJDS  Issuers 

We  also  would  require  earlier  delivery 
with  respect  to  offerings  on  Forms  F-7 
F-8.  F-9,  F-10  and  F-80— the 
registration  statements  used  in 
connection  with  the  MJDS.  Under  the 
proposed  registration  system,  issuers 


■""Business  cc 
Form  F-8.  F-80, 
in  a  business  coi 
combinations  on 
subject  to  propo: 
preliminary  pros 
nature  of  the  trai 
be  subject  to  the 
obligations  of  Se 
would  be  depen 
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i  a  document 
'  securities  or 
I  (for  offerings 
•asis  and  non- 


that  register  offerings  under  the  MJDS, 
other  than  business  combinations  and 
exchange  offers,  also  would  be  required 
to  comply  with  proposed  Rule  172. ""^ 
We  believe  this  requirement  would  be 
especially  useful  to  U.S.  investors  who 
may  need  more  time  to  familiarize 
themselves  with  the  disclosure  that 
Canadian  companies  prepare  pursuant 
to  the  requirements  of  Canadian 
securities  regulation,  which  would 
likely  differ  somewhat  from  disclosure 
generally  prepared  under  U.S.  federal 
securities  laws. 

Issuers  that  register  on  MJDS  Forms 
Fr-7,  F-9  or  F-10  (when  that  form  does 
not  involve  a  business  combination) 
would  be  required  to  deliver  a  Section 
10  prospectus  under  the  proposed  Rule. 
The  delivery  periods  would  mirror 
those  applicable  to  Form  A  offerings. 
Seasoned  issuers  making  offerings 
underwritten  on  a  firm  commitment 
basis  would  be  required  to  deliver  the 
prospectus  to  investors  at  least  3  days 
before  the  pricing  date.  For  offerings 
underwritten  on  a  best  efforts  basis, 
seasoned  issuers  would  be  required  to 
deliver  the  prospectus  to  investors  at 
least  3  days  before  the  investor  commits 
to  purchase  the  securities.  Unseasoned 
issuers  would  be  required  to  deliver  the 
Section  10  prospectus  at  least  7  days 
before  the  date  of  pricing  or  the  date  an 
investor  commits  to  purchase, 
depending  on  the  type  of  underwriting. 
Because  there  would  be  less  public 
information  available  for  unseasoned 
issuers,  the  proposed  Rule  calls  for  them 
to  give  investors  more  time  to  read  the 
prospectus. 

Comment  is  solicited  with  regard  to 
these  delivery  obligations.  Would  the  7- 
day  or  3-day  delivery  requirement 
provide  investors  with  sufficient  time  to 
consider  the  issuer's  disclosure?  Should 
MJDS  issuers  be  required  to  deliver 
sooner  than  proposed?  Would  10  or  15 
days  (instead  of  7)  or  5  or  10  days 
(instead  of  3)  be  better  measures? 
Should  we  provide  that  MJDS  issuers 
eligible  to  register  on  Form  B  be  treated 
for  purposes  of  delivery  the  same  as 
Form  B  issuers,  even  though  they  rely 
on  Canadian  disclosure  requirements?  Is 
there  any  reason  to  differentiate  the 
business  combinations  and  exchange 
offers  on  MJDS  forms  from  those  on 
Form  C  or  Form  SB-3  with  respect  to 
the  delivery  requirements? 


<"  Business  combinations  and  exchange  offers  on 
Form  F-8,  F-80,  and  F-10  (when  that  Form  is  used 
in  a  business  combination  transaction)  hlce  business 
combinations  on  Forms  C  and  SB-3.  would  not  be 
subject  to  proposed  Rule  172,  17  CFR  230.172. 
preliminary  prospectus  delivery.  Instead,  due  to  the 
nature  of  the  transactions,  they  would  continue  to 
b«  subject  to  the  final  prospectus  delivery 
obligations  of  Section  5.  The  timing  of  that  delivery 
V^K>uld  be  dependent  on  state  law. 


e.  Effectiveness  and  Prospectus  Delivery 

In  determining  whether  to  accelerate 
effectiveness  of  registration  statements. 
Section  8(a)  of  the  Securities  Act 
provides  that  the  Commission  consider 
whether  there  has  been  available 
adequate  and  imderstandable  public 
information  about  an  issuer  and  its 
offering.  If  not,  the  Commission  may 
determine  that  it  is  not  in  the  public 
interest  to  accelerate  effectiveness  of  the 
registration  statement.  Under  the 
proposed  registration  system,  we  would 
consider  whether  an  issuer  complied 
with  its  prospectus  delivery  obligations 
in  evaluating  any  request  for 
acceleration.  We  propose  to  amend 
Securities  Act  Rule  461  to  reflect  the 
consideration  of  compliance  with 
delivery  obligations  imder  proposed 
Rule  172. -»"» 

f.  Secondary  Offerings 

The  proposed  prospectus  delivery 
requirements  also  would  apply  to 
registered  secondary  offerings  made  by 
selling  security  holders.  We  believe  this 
is  appropriate  because  most  registered 
secondary  offerings  would  be  made  in  a 
manner  that  is  similar  to  registered 
primary  offerings.  We  solicit  comment 
regarding  whether  it  is  appropriate  to 
apply  the  same  delivery  requirements  to 
all  secondary  offerings  made  by  selling 
security  holders  that  we  apply  to 
primary  offerings  made  by  the  issuer.  If 
not,  why  not,  and  how  should  they 
differ? 

Are  certain  types  of  registered 
secondary  offerings  conducted  in  a 
sufficiently  different  manner  from 
registered  primary  offerings  that  the 
delivery  requirements  are  either  not 
necessary  or  not  appropriate?  In 
particular,  should  the  same  delivery' 
requirements  apply  to  non-imderwritten 
secondary  sales  into  an  existing  trading 
market?  . 

5.  Aftermarket  Prospectus  Delivery 

For  a  specified  period  of  time  after  a 
registration  statement  becomes  effective, 
the  Securities  Act  requires  dealers  to 
deliver  a  final  prospectus  to  persons 
who  buy  those  securities.  This 
aftermarket  delivery  obligation  applies 
to  all  dealers,  whether  or  not  they 
participated  in  the  offering  itself.-*"  The 
obligation  arises  because  Section  5 
applies  to  the  dealer's  transactions.  The 
exemption  generally  relied  upon  by 
dealers,  Section  4(3)  of  the  Securities 


Act,  is  not  available  during  a  40-day  or 
90-day  period  after  the  later  of  the 
effective  date  of  a  registration  statement 
or  the  first  bona  fide  offer  of  the 
security.'*'*  Thus,  the  aftermarket 
delivery  period  is  defined  primarily  by 
the  length  of  time  Section  4(3)  is 
unavailable.*'"' 

a.  Background  of  Aftermarket 
Prospectus  Delivery 

All  exemption  from  registration  for 
dealers  is  not  available  during  those 
periods  because  Congress  determined  to 
mandate  that  information  be  delivered 
to  investors  by  all  dealers  while  the 
securities  are  "in  the  stream  of 
distribution."  '•'*  Congress  deemed 
protection  of  investors  in  the 
aftermarket  important  because:  those 
investors  are  likely  to  be  less 
sophisticated  than  the  ones  able  to 
purchase  in  the  initial  sale,  they 
frequently  purchase  at  a  higher  price 
than  the  price  of  the  initial  offering,  and 
they  are  solicited  or  influenced  by  the 
same  selling  efforts  as  the  initial 
purchasers.'"''  The  Section  4(3)  period 
was  created  to  distinguish  between 
transactions  during  distributions  and 
ordinary'  trading  transactions. •*-" 

Initially,  Congress  provided  for  a  one- 
year  aftermarket  prospectus  delivery 
period  during  which  all  dealers  were 
obligated  to  deliver  a  prospectus.  In 
1954,  Congress  shortened  the  period  to 
40  days  because  it  determined  that 
distributions  were  completed  well 
before  the  one-year  period.  ^*^'  In  1964, 
Congress  extended  the  40-day  period  to 
90  days  for  those  transactions  where  no 
securities  of  an  issuer  had  previously 
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•""See  proposed  Securities  Act  Rule  46l(b)(2)(i). 
17CFR230.461(b)(2)(i). 

'I'The  obligation  is  in  addition  to  the  obligation 
of  dealers  to  deliver  a  prospectus  when  acting  ?s 
underwriters  and  with  respect  to  their  unsold 
allotments. 


(1963). 

■•-'^he  primary  p  " 
exempt  from  the  '^ 
bv  a  dealer  in  sec 
circumstances  wr 
offering."  H.R.  Rej. 
6(1933).  Thebright-lin. 
considered  less  ambigU' 
evasion"  than  any  attempt  to  estaL 
distinguishing  dealer  activities  wt 
distributive  from  those  which  are  : 
to  ordinary  trading.  Throop  and  L<i 
Problems  of  Exemption  Under  the  Set:  in 
J  93J.  4  L.  i  Contemp.  Problems  89.  120 

"'  1954  Amendments  to  the  Securities  .Act  oi 
1931  Pub.  L.  No.  83-577.  68  Stat.  683  (1954). 
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been  sold  pursuant  to  an  earlier 
effective  registration  statement. «^  At  the 
same  time.  Congress  gave  the 
Commission  the  power  to  shorten  the 
40-day  and  90-day  delivery  period  by 
rule,  regulation  or  order. 

In  response  to  the  1964  legislative 
action,  the  Commission  promptly 
shortened  the  aftermarket  delivery 
period  for  some  offerings  via  the 
adoption  of  Rule  174. ^^  Since  1964,  the 
Commission  has  amended  aftermarket 
delivery  obligations  in  Rule  174  four 
times."*^* 

Current  Rule  174  exempts  from 
aftermarket  prospectus  delivery  any 
transaction  relating  to  securities  of  a 
reporting  company.^s  if  the  transaction 
relates  to  securities  of  a  non-reporting 
company  that  will  be  listed  on  a 
national  securities  exchange  or  quoted 
on  an  electronic  inter-dealer  quotation 
system,  current  Rule  174  sets  an 
aftermarket  delivery  period  of  25 
days.«6  For  offerings  by  blank  check 
companies.  Rule  174  sets  an  aftermarket 
prospectus  delivery  period  of  90  days 
after  the  funds  are  released  from  the 
escrow  or  trust  account. ''^^  Where  a 
registration  statement  relates  to  offerings 
to  be  made  from  time  to  time.  Rule  174 
provides  that  there  is  no  aftermarket 
delivery  requirement  once  the  initial 
periodexpires."*^* 


'"Securities  Act  Amendments  of  1964.  Pub.  L. 
No.  88--J67.  78  Stat.  580  (1964).  Congress  extended 
the  period  for  two  rea.sons.  First,  it  viewed  90  days 
as  a  "more  realistic  appraisal  of  the  time  during  ' 
which  the  distribution  process  continues  in  the  case 
of  many  new  issuers."  See  S.  Rep.  No.  379,  88th 
Cong..  1st  Sess.  28  (1963).  Second,  it  wished  to 
protect  investors  from  the  "hot  issue"  allure 
characterized  by  a  "seemingly  insatiable  appetite" 
for  new  issues  with  "rapid  rises  in  the  prices  of 
such  securities  to  premiums  over  the  initial 
offering."  Id. 

""Securities  Act  Release  No.  4749  (Dec.  23,  1964) 
[29  FR  190991. 

'"Securities  Act  Release  No.  4886  (Nov  29 
1967)  (32  FR  17933)  (exempting  securities 
registered  on  new  Form  S-7  from  the  prospectus 
delivery  requirements  of  Section  4(3));  Securities 
Act  Release  No.  5101  (Nov.  19.  1970)  |35  FR  18130] 
(eliminating  the  aftermarket  delivery  requirement 
for  securities  of  reporting  issuers);  Securities  Act 
Release  No,  6763  (Apr.  4.  1988)  (53  FR  11841) 
(reducing  the  aftermarket  delivery  requirement  for 
securities  issued  in  initial  public'offerings  that  are 
exchange-listed  or  quoted  on  an  automated  inter- 
dealer  quotation  system)  and  Securities  Act  Release 
No.  6932  (April  4,  1992)  |57  FR  18037]  (adopting 
a  longer  delivery  requirement  for  securities  of  blank 
check  companies). 

«5  17  CFR  230.174(b). 

«»17  CFR  230.174(d).  In  establishing  the  25-day 
period,  the  Commission  considered  how  long  it 
took  for  the  market  to  be  stabilized  and  to 
disseminate  information.  The  Commission  also 
studied  the  daily  trading  volume  and  relative  prices 
changes  in  the  aftermarket.  Securities  .\ct  Release 
No.  6763  (Apr.  4.  1988). 

«' 17  CFR  230.174(g). 

«"17  CFR  230.174(c). 


b.  Aftermarket  Underwriter  Activities 

In  practice,  aftermarket  activities  by 
underwriters  occur  in  connection  with 
offerings  both  by  reporting  and  non- 
reporting  companies.  For  example,  the 
Commission's  Office  of  Economic 
Analysis  surveyed  aftermarket 
underwriter  short  covering  in  236 
offerings  completed  between  May  and 
July  1997.^9  Short  covering  occurs 
when  the  underwriter  creates  a  short 
position  in  the  offering  that  it  covers  by 
exercising  the  over-allotment  option,  by 
purchases  in  the  aftermarket  or  by  a 
combination  of  the  two. 

In  its  survey,  the  Commission 
examined  the  frequency  of  short 
covering.  Of  the  236  offerings, 
underwriters  in  54%  of  the  initial 
public  offerings  and  73%  of  the  non- 
initial  public  offerings  covered  short 
positions  in  the  aftermarket. «o  Of  those 
initial  public  offerings,  42%  had 
underwriters  still  covering  short 
positions  10  days  after  the  offering.  That 
percentage  dropped  to  13%  at  25  days 
after  the  offering.  Of  the  non-initial 
public  offerings  in  which  short  position 
were  taken,  28%  had  underwriters  who 
were  still  covering  short  positions  10 
days  after  the  offering.  That  percentage 
dropped  to  10%  at  25  days  after  the 
offering."-" 

c.  Recent  Case  Law  Relating  to 
Aftermarket  Delivery  Obligations 

Since  the  Gustafson  v.  Alloyd  Co:*^^ 
decision  by  the  Supreme  Court,  several 
federal  district  courts  have  concluded 
that  the  end  of  the  prospectus  delivery 
obligation  also  marks  the  end  of  the 
distribution  for  purposes  of  civil 
liability  provisions  under  the  Securities 
Act.  Those  decisions  tie  together  the 
obligation  to  deliver  a  prospectus  in  the 
aftermarket  with  the  existence  of 
investor  remedies  in  the  aftermarket. 

In  Gustafson,  the  Supreme  Court 
stated  that  "the  liability  imposed  by 
Section  12[(a)l(2)  *   *   *  cannot  attach 
unless  there  is  an  obligation  to 
distribute  the  prospectus  in  the  first 
place  (or  unless  there  is  an 


'"Of  the  236  offerings  studied.  114  were  initial 
public  offerings  and  122  were  primary,  non-initial 
public  offerings. 

"o  As  a  result  of  the  findings  of^this  research,  the 
Commission  also  reviewed  the  frequency  of  short 
covering  based  on  differing  criteria,  such  as  average 
daily  trading  volume,  market  capitalization,  and 
proceeds  of  the  offering,  to  determine  if  there  were 
other  factors  indicative  of  aftermarket  activity.  The 
Commission  found  no  statistically  significant 
deviations  resulting  from  the  various  objective 
criteria  selected.  Frequency  of  Aftennarket  Price 
Stabilization,  Memorandum  of  the  Commission's 
Office  of  Economic  Analysis  (July  24,  1998) 

'"513  U.S.  561(1995). 


exemption).  ""3.^  District  courts  have 
interpreted  this  dicta  to  mean  that 
Section  12(a)(2)  protections  apply  only 
where  there  is  an  obligation  under 
Section  5  (read  in  conjunction  with 
Section  4(3)  and  Rule  174)  to  deliver  a 
prospectus.^-*  Some  courts  have 
extended  that  reasoning  by  analogy  to 
Section  11  as  well.'*35 

Under  the  current  delivery 
requirements,  that  interpretation  could 
result,  and  in  some  cases  has  resulted, 
in  findings  that  Section  11  and  Section 
12(a)(2)  protections  do  not  extend  to  the 
entire  distribution  because  Rule  174 
creates  an  exemption  from  the 
prospectus  delivery  aspect  of  Section  5. 
We  believe  such  an  outcome  is 
inconsistent  with  the  investor 
protection  provisions  of  the  Securities 
Act  and  therefore  seek  to  eliminate  any 
potential  confusion  that  could  arise 
from  Commission  rules  relating  to 
prospectus  delivery  obligations. 

d.  Aftermarket  Prospectus  Delivery 
Proposals 

We  propose  to  continue  the  principle 
of  applying  a  prospectus  delivery 
obligation  to  transactions  in  the 
aftermarket.  The  concerns  about 
aftermarket  purchasers  that  caused 
Congress  to  apply  Section  5's  investor 
protections  arguably  remain  just  as  valid 
today.  We  want  to  ensure  that  investors 
are  suitably  informed  and  protected  in 
the  aftermarket.  When  we  adopted  Rule 
174,  we  intended  simply  to  express 
when  prospectus  delivery  was 
needed.^*  we  did  not  intend  to 
delineate  when  the  remedies  provisions 


"'W,  at  564. 

'^^  Stack  v.  Lobo.  903  F.  Supp.  1361  (N.D.  Cal. 
1995)(characterizing  Gustafson  as  imposing 
"prospectus  liability  only  when  the  issuer  is 
required  to  distribute  a  prospectus"  and  applying 
the  civil  liability  provisions  based  on  the  25-day 
period  created  by  Rule  174  for  IPOs); 
Agryropoulous  v.  Mednet,  1997  U.S.  Dist.  LEXIS 
10497  (CD.  Cal.  1997)  (citing  Gustafson  for  the 
holding  that  "(Slection  12(a)(2)  imposes  prospectus 
liability  only  when  the  issuer  is  required  to 
distribute  a  prospectus")  and  Gannon  v. 
Continental  Ins.  Co..  920  F.  Supp.  566  (D.N.J.  1996) 
(interpreting  Gustafson  to  preclude  liability  under 
Section  12(a)(2)  "for  anything  other  than  a  stock 
purchase  on  an  initial  offering").  See  also  Lexitin 
V.  A  Pea  in  the  Pod.  1997  U.S.  Dist.  LEXIS  4985 
(N.D.  Tex.  1997)  (reasoning  "[a]ny  redistribution  of 
'   *   *  stock  within  the  statutory  (mandatory 
prospectus  delivery]  period...takes  on  the 
characteristics  of  a  new  offering"  and  thus  liability 
attaches). 

'« See.  eg..  In  Re  WBT Energy  Securities  Ut . 
1997  U.S.  Dist.  LEXIS  14009  at  *21  (S.D.N. Y.  1997); 
Gould  V.  Harris.  929  F.  Supp.  353  (CD.  Cal.  1996); 
Murphy  v.  Hollywood  Enter  Corp..  1996  VVL 
393662  at  *3  (D.  Or.  1996);  Gannon  v.  Continental 
Ins.  Co..  920  F.  Supp.  566  (D.N.J.  1996)  and  Stack. 
903F.  Supp.  at  1361. 

"0  Securities  Act  Release  No.  4749  (Dec  23 
1964). 
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in  the  Securities  Act  would  or  would 
not  apply. 

While  we  believe  it  is  appropriate 
overall  to  continue  to  apply  a 
prospectus  delivery  obligation  in  the 
aftermarket,  we  also  recognize  that  the 
world  of  accessible  investment 
information  has  changed  in  many 
respects  since  Congress  last  amended 
that  obligation  in  1964.  We  believe  it  is 
time  to  reassess  how  this  particular 
delivery  obligation  may  be  satisfied. 
While  the  Gustafson  Court  stated  that  a 
prospectus  delivery  obligation  must 
exist  in  order  to  apply  Section  12(a)(2), 
Section  12(a)(2)  does  not  speak  to  the 
method  by  which  that  obligation  could 
be  satisfied.  Physical  delivery  of  a 
prospectus  would  not  necessarily  be 
required  for  purposes  of  the  section. 

Today,  prospectuses  are  readily 
available  during  the  aftermarket  period 
through  our  Internet  web  site  as  well  as 
other  electronic  sources.  The 
Commission  realizes  that  some  investors 
are  technologically  sophisticated  and 
are  just  as  able  as  dealers  to  download 
the  final  prospectus  from  the  Internet. 
We  also  recognize,  however,  that  there 
are  still  many  investors  who  do  not  have 
the  capacity  to  obtain  information  in 
that  manner.  Given  that  the  final 
prospectus  delivery  obligation  in  the 
aftermarket  truly  protects  investors 
primarily  after  they  have  made  their 
initial  investment  decisions,  we  believe 
that  obligation  could  be  satisfied 
through  a  means  other  than  physical 
delivery. 

We  propose  to  revise  Rule  174  so  that 
the  prospectus  delivery  obligation 
would  be  satisfied  if  a  final 
prospectus*'^  is  on  file  with  the 
Commission  and  the  dealer  notifies  each 
investor,  before  or  at  the  same  time  it 
receives  a  confirmation,  where  it  may 
promptly  acquire,  free  of  charge  from 
the  issuer,  final  prospectus  information. 
For  example,  the  dealer  could  notify 
investors  that  they  can  download  a  final 
prospectus  in  electronic  form  from  our 
web  site  and  request  it  in  paper  format 
by  calling  the  dealer  at  the  listed 
number.  The  notice  may  be  in  the  form 
of  a  legend  on  the  confirmation  sent  by 
the  dealer  under  Exchange  Act  Rule 
lOb-10. 

The  proposed  Rule  would  maintain 
the  twin  goals  of  the  aftermarket 
prospectus  delivery  that  Congress 
created:  informing  investors  and 
preserving  investor  remedies  throughout 
the  stream  of  distribution  of  securities. 
By  directing  investors  to  a  web  site 


where  they  are  able  to  view  and  print 
the  final  prospectus,  and  by  allowing 
investors  to  request  physical  delivery  of 
a  final  prospectus,  the  Commission 
would  ensure  investor  awareness  of  the 
availability  of  information  in  the 
aftermarket.  At  the  same  time,  the 
burden  on  dealers  would  be  minimized 
to  only  those  cases  where  investors  seek 
a  paper  prospectus. 

We  propose  to  apply  the  Section  5 
prospectus  delivery  obligation  for 
transactions  by  all  dealers  for  a  period 
of  25  calendar  days  after  the  later  of:  the 
effective  date  of  the  registration 
statement,  or  the  first  date  on  which  the 
security  was  bona  fide  offered  to  the 
public.*^*  The  aftermarket  delivery 
obhgation  would  apply  regardless  of 
whether  the  offering  is  an  initial  public 
offering  or  a  repeat  offering.  The 
frequency  and  nature  of  the  underwriter 
trading  behavior  demonstrates  that 
aftermarket  distributive  activities  are 
clearly  not  confined  to  offerings  that  are 
initial  public  offerings. "'' 

The  intent  of  Section  4(3)  and  Rule 
174  was  to  provide  Securities  Act 
protection  during  the  entire  stream  of 
distribution.  Given  our  research  and 
understanding  of  practices,  we  believe  it 
is  possible  to  set  an  appropriate  delivery 
obligation  period  at  25  days  for  both 
initial  public  offerings  and  repeat 
offerings.  The  single  period  for  all 
offerings  would  simplify  compliance  for 
dealers  and  provide  a  bright-line  by 
which  investors  could  set  their 
expectations.  Thus,  the  market  should 
benefit  from  the  clear  definition  of 
aftermarket  transactions.  While 
distributive  activities  continue  in  some 
offerings  beyond  that  period,  we  believe 
the  vast  majority  do  not.  We  solicit 
comment,  however,  regarding  whether 
the  period  should  be  shorter  (e.g.,  20 
days)  or  longer  (e.g.,  30  days)  or  vary 
according  to  some  other  aspect  of  the 
offering. 


<"  We  would  provide  that  the  prospectus  on  file 
may  omit  price-related  information  in  reliance  on 
Securities  Act  Rule  430A.  17  CTO  230.430A,  which 
deems  that  information  to  be  part  of  the  effective 
registration  statement  upon  filing. 


<5* Proposed  revisions  to  Rule  174,  17  CFR 
230.174,  would  retain  some  of  the  provisions  of 
current  Rule  174:  (1)  we  would  continue  to  apply 
a  90-day  prospectus  delivery  obligation  to  securities 
of  blank  check  companies;  (2)  we  would  retain  the 
provision  that  Rule  174  does  not  shorten  the 
prospectus  delivery  obligation  with  respect  to 
securities  covered  by  any  registration  statement  that 
was  the  subject  of  a  stop  order  under  Section  8(a) 
of  the  .\ct;  and  (3)  we  would  retain  the  provision 
expressing  the  our  authority  to  set  a  different 
aftermarket  delivery  obligation  in  a  particular  case, 
as  appropriate. 

<"We  have  considered  but  rejected  an  outright 
exemption  of  dealers'  transactions  from  the 
aftermarket  prospectus  delivery  obligation.  Among 
the  reasons  for  doing  so  is  the  risk  that  it  couid  have 
the  unintended  effect  of  limiting  remedies  for 
purchasers  in  aftermarket  transactions.  We  believe 
that  result  would  frustrate  the  legislative  and 
Commission  intent  to  protect  investors  who  buy, 
throughout  the  distribution  period,  including  the 
aftermarket  part  of  it. 


We  also  solicit  comment  on  whether 
dealers  that  were  not  members  of  the 
underwriting  syndicate  for  an  offering  of 
a  reporting  company  should  have  a 
prospectus  delivery  requirement.  Would 
the  cost  of  compliance  by  notification 
under  proposed  Rule  174  for  those 
dealers  be  greater  than  the  benefit  of  an 
informed  aftermarket? 

6.  Proposed  Repeal  of  Rule  153 

Under  the  proposed  prospectus 
delivery  regime.  Securities  Act  Rule  153 
wou.ld  not  be  necessary.'*^  Rule  153 
addresses  delivery  of  final  prospectuses 
in  transactions  between  brokers  taking 
place  over  a  national  securities 
exchange.  The  Rule  states  that  the 
Section  5  delivery  obligation  of  a  final 
prospeci  us  before  or  with  a  security  will 
be  satisfied  if  the  issuer  or  underwriter 
delivers  the  final  prospectus  to  the 
exchange.  The  Rule  contemplates  that 
these  prospectuses  will  then  be  taken  or 
copied  by  the  members  of  the  exchange 
that  are  on  the  buy  side  of  the 
transaction  and  delivered  to  the 
beneficial  purchaser.**'  The  Rule  is 
limited  in  that  it  applies  only  to 
transactions  between  members  of  a 
national  securities  exchange  and  only 
where  the  transaction  was  effected  on 
that  exchange.**^  The  Rule  is  not 
applicable  for  transactions  on  an 
automated  quotation  system. 

Based  on  our  staffs  discussions  with 
exchanges  and  market  participants,  it 
appears  that  Rule  153  is  not  relied  on 
(or  rarely  relied  on)  to  accomplish 
prospectus  delivery.  There  are  two 
explanations  for  this.  First,  Rule  153  is 
narrow  in  scope  and  therefore  does  not 
apply  to  many  transactions.  Second, 
from  a  procedural  standpoint,  an 
underwriter  finds  it  easier  to  mail 
prospectuses  to  all  purchasers  rather 
than  differentiating  among  them. 

Under  the  proposed  aftermarket 
prospectus  delivery  system,  Rule  153 
would  not  be  necessary.  As  we  propose 
to  revise  Rule  174,  dealers  would  have 
a  prospectus  delivery  requirement  for 
transactions  relating  to  a  registered 
security  for  a  period  of  twenty-five 
calendar  days  after  the  later  of:  the 
effective  date  of  the  registration 
statement,  or  the  first  date  on  which  the 
security  was  bona  fide  offered  to  the 
public.  That  delivery  obligation  would 
be  deemed  satisfied,  however,  if  a  final 
prospectus  is  on  file  with  the 


*»17  CFR  230.153. 

**'  Some  conunentators  have  questioned  whether 
in  piactice  the  re-delivery  to  the  purchaser  would 
occir.  See,  e.g..  Johnson  »  McLaughlin,  supra  note 
76,  it  548-49. 

*"  See  In  the  Matter  of  Hazel  Bishop  Inc.. 
Securities  Act  Release  No.  4371  (June  7,  1961)  (40 
S.E.C.  Docket  718(1961)1. 
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Commission  and  each  investor  is 
notified  where  it  can  obtain  the  final 
prospectus  information  that  satisfies 
Section  10(a).  Thus,  in  the  limited 
situations  under  the  proposed  system  in 
which  Rule  153  might  apply,  delivery  is 
satisfied  through  another  mechanism. 
We  therefore  propose  to  repeal  Rule 
153. 

7.  Record  Keeping  of  Prospectus 
Delivery 

We  solicit  comment  on  whether  the 
Commission  should,  by  rule, 
specifically  require  broker-dealers  to 
keep  records  of  their  distribution  of 
information  relating  to  an  offering  of 
securities  under  the  Securities  Act.""-' 
For  example,  should  the  Commission 
require  a  broker-dealer  to  keep  records 
on  each  offering  regarding  where  and 
how  prospectuses,  term  sheets  and  free 
writing  material  were  disseminated? 
Should  the  Commission  limit  such  a 
rule  only  to  managing  or  principal 
underwriters  or  should  the  rule  apply  to 
every  broker-dealer?  Should  records  be 
required  concerning  prospectuses  only, 
or  should  the  records  reflect  all 
information  distributed?  Should  this 
requirement  be  limited  to  the  "offering 
period"  only  or  should  it  extend 
through  the  aftermarket  delivery  time 
period  required  by  the  proposed 
amendment  to  Rule  174?  Should  this 
requirement  be  limited  only  to  those 
offerings  that  become  effectively 
automatically?  ■*44  How  long  should 
these  records  be  required  to  be  kept?  Is 
two  years  a  long  enough  period?,Is  six 
years  too  long? 

To  enable  easier  tracking  of 
compliance,  should  we  require  issuers 
that  make  offerings  (other  than  Form  B 
offerings)  that  are  underwritten  on  a 
firm  commitment  basis  disclose  the 
pricing  date?  Should  it  be  disclosed  in 
the  first  quarterly  report  they  would  be 
required  to  file  after  the  offering  or  in 
another  Exchange  Act  report  (e.g    a 
Form  8-K)? 


*"The  Commission  would  promulgate  such  a 
rule  under  Section  17  of  the  Exchange  Act. 

*"The  Act  requires  the  Commission,  in  ruling 
upon  requests  for  acceleration  of  the  effective  date 
of  a  registration  statement,  to  consider  whether 
adequate  information  is  available  to  the  public.  See 
Securities  Act  Section  8(a).  The  Commission  gives 
guidance  as  to  what  constitutes  adequate 
information  in  Rule  460.  17  CFR  230.460.  Many 
issuers  provide  the  Commission  with  a  description 
of  their  effort  to  satisfy  the  guidance  set  forth  in 
Rule  460  in  their  requests  for  acceleration  of  the 
registration  statement.  Requests  for  acceleration  are 
submitted  pursuant  to  Securities  Act  Rule  461.  17 
CFR  230.461.  Under  the  proposals,  in  Form  B 
offerings  and  certain  offerings  on  Form  A. 
underwriters  and  issuers  would  no  longer  submit  to 
the  Commission  a  request  for  acceleration. 


IX.  The  Role  of  Underwriters 

A.  Legislative  Shaping  of  the 
Un  derwhters  '■  Role 

In  passing  the  Securities  Act  in  1933, 
Congress  was  acting  on  its  concern  that 
misleading  disclosure  and  high  pressure 
sales  tactics  had  overstimulated 
investors'  demand  for  securities. ■"'' 
Congress'  remedy  was  to  require  that 
investors  get  complete  and  truthful 
information  regarding  the  offered 
securities.  To  help  ensure  that  result. 
Congress  deliberately  placed 
underwriters  within  the  scope  of  the 
liability  provisions.-^  Congress 
recognized  that  underwriters  occupied  a 
unique  position  that  enabled  them  to 
discover  and  compel  disclosure  of 
essential  facts  about  the  offering.  **^ 
Congress  believed  that  subjecting 
underwriters  to  the  liability  provisions 
would  provide  the  necessary  incentive 
to  ensure  their  careful  investigation  of 
the  offering.-*-** 

Congress'  goal  was  not  to  have 
underwriters  act  as  insurers  of  an 
issuer's  securities. '•^^  Accordingly. 
Congress  provided  underwriters  and 
others  with  a  "due  diligence"  defense. 
An  underwriter  is  not  liable  under 
Section  11  for  the  non-expertised 
portions  of  the  registration  statement  if. 
after  reasonable  investigation,  it  had 
reasonable  grounds  to  believe  (and  did 
believe)  that  the  statements  in  the 
registration  statement  "were  true  and 
that  there  was  no  omission  to  state  a 
material  fact  required  to  be  stated 
therein  or  necessary  to  make  the 


-"-'During  the  1920s.  525,000.000.000  in 
securities  (half  of  all  those  issued)  proved  to  be 
worthless.  H.R.  Rep.  No.  85.  73rd  Cong..  1st  Sess. 
2  (1933)  (hereinafter  H.R.  Rep.  No.  85). 

-"* Congress  placed  some  of  the  responsibility  for 
investors'  losses  on  the  securities  industry.  The 
House  of  Representatives'  Committee  on  interstate 
and  Foreign  Commerce  noted  that  "the  flotation  of 
such  a  mass  of  essentially  fraudulent  securities  was 
made  possible  because  of  the  complete 
abandonment  by  many  underwriters  and  dealers  in 
securities  of  those  standards  of  fair,  honest  and 
prudent  dealing  that  should  be  basic  to  the 
encouragement  of  investment.  *   •   '"HR  Reo  No 
85  at  2.  *^        ' 

**''ABA  Committee  on  Federal  Hegulation  of 
Securities.  Report  of  Task  Forte  on  Sellers' Due 
Diligence  and  Similar  Defenses  Under  the  Federal 
Securities  Laws.  48  Bus.  Uw.  1185,  1191  (Mav 
1993). 

-""H.R.  Rep.  No.  85  at  5. 

""H.R.  Rep.  No.  152,  73rd  Cong..  1st  Sess.  26 
(1933).  In  order  to  remove  any  uncertainty  with    - 
regard  to  the  standard  of  reasonableness  Section 
11(c)  of  the  Securities  Act  was  amended  in  1934  to 
replace  the  term  "fiduciary"  with  the  common  law 
definition  of  the  duty  of  a  fiduciary.  H.R.  Rep.  No. 
1383.  73rd  Cong..  2d'  Sess.  (1934).  See  also  Escott. 
et  al  V.  Barchris ConstrucUon  Corp.,  283  F.  Supp 
643.  697  (S.D.N.Y.  1968)  ( "In  order  to  make  the 
underwriters'  participation  in  this  enterprise  of  any 
value  to  the  investors,  the  underwriters  must  make 
some  reasonable  attempt  to  verify  the  data 
submitted  to  them."). 


statements  therein  not 
misleading.*   *   *"->5o 

B.  Case  Law  Interpretation  of  the 
Underwriters '  Role 

In  the  past,  the  courts  also  have 
recognized  the  important  role 
underwriters  play  in  the  offering 
process.  As  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit  noted.  "(n|o 
greater  reliance  in  our  self-regulatory 
system  is  placed  on  any  single 
participant  in  the  issuance  of  securities 
than  upon  the  underwriter.*   *   '"^i 
Accordingly,  courts  have  found  that 
underwriters  must  conduct  an 
investigation  "reasonablv  calculated  to 
reveal  all  of  those  facts  [that]  would  be 
of  interest  to  a  reasonably  prudent 
investor.""'^  As  the  courts  have  noted, 
it  is  impossible  to  have  a  rigid  rule 
defining  what  is  a  reasonable 
investigation  or  how  far  an  underwriter 
must  go  in  order  to  verify  an  issuer's 
statements. '•''3 

C.  Commission  Interpretation  of  the 
Underwriters '  Role 

We,  too,  have  provided  guidance  with 
regard  to  underwriter  due  diligence.  In 
1982,  as  part  of  a  comprehensive 
program  to  integrate  the  disclosure 
requirements  of  the  Securities  Act  and 
the  Exchange  Act,  we  adopted  Rule 
176.-*''-' Rule  176  identifies 
circumstances  relevant  in  determining 
whether  a  person's  conduct  satisfies  the 
due  diligence  standard  in  Section  11. -"ss 
They  are: 

1.  The  type  of  issuer; 

2.  The  type  of  security; 

3.  The  type  of  person; 

4.  The  office  held  when  the  person  is  an 
officer; 

5.  The  presence  or  absence  of  another 
relationship  to  the  issuer  when  the  person  is 
a  director  or  proposed  director; 

6.  Reasonable  reliance  on  officers, 
employees  and  others  whose  duties  should 
have  given  them  knowledge  of  the  particular 
facts; 

7.  For  underwriters,  the  type  of 
underwriting  arrangement,  the  role  as 


«'■  15  U.S.C.  §  77(k)(b)(3).  For  expertised  portions 
of  the  registration  statement,  an  underwTiter  need 
only  show  that  it  had  no  reasonable  ground  to 
believe,  and  did  not  believe,  that  the  statements  in 
the  registration  statement  were  untrue  or  omitted  to 
slate  a  material  fact.  Id. 

*''  Chris-Craft  Industries.  Inc.  v.  Piper  Aircraft 
Corp..  480  F.2d  341.  370  (2d  Cir.  1983). 

*"See.  eg..  Feit  v.  Leasco  Data  Processing 
Equipment.  332  F.  Supp.  544,  582  (E.D.N. Y.  1971). 

"'Barchris.  283  F.  Supp.  at  643. 

-""17  CFR  230.176. 

""  The  rule  applies  to  persons  other  than  the 
issuer.  In  the  adopting  release  for  Rule  176,  the 
Commission  acknowledged  that  there  are  other 
circumstances  beyond  those  enumerated  in  the  rule 
which  may  bear  upon  the  reasonableness  of  an 
underwriter's  investigation.  See  Securities  Act 
Release  No.  6383  (Mar.  3.  1982). 
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underwriter,  and  the  availability  of 
information  with  respect  to  the  registration; 
and 

8.  Where  a  fact  or  document  is 
incorporated  by  reference,  whether  the 
person  had  any  respKjnsibility  for  the  fiact  or 
document  when  filed. 

We  wrote  this  list  in  a  general  way  to 
apply  to  virtually  any  kind  of  offering 
and  to  apply  to  any  person  that  could 
claim  a  due  diligence  defense. 

We  adopted  Rule  176  to  provide 
iguidance  to  courts  assessing  the 
reasonableness  of  an  investigation  under 
the  integrated  disclosure  system.  *^  At 
that  time,  we  expressly  rejected  the 
consideration  of  competitive  timing  and 
pressures  when  evaluating  the 
.reasonableness  of  an  underwriter's 
investigation. *'■' 

In  proposing  Rule  176,  we  also 
discussed  techniques  available  to 
underwriters  that  would  allow  them  to 
expedite  their  due  diligence 
investigations.'"*  We  stated  that  an 
underwrriter  could  develop  a  "reservoir 
I  of  knowledge,"  before  an  offering,  by 
I  carefully  reviewing  a  company's 
Exchange  Act  filings,  analysts'  reports, 
and  by  attending  the  company's 
meetings  with  analysts  and  brokers. 
This  "reservoir  of  knowledge"  would 
enable  the  underwriter  to  complete  its 
due  diligence  investigations  more 
quickly,  because  it  would  already  be 
familiar  with  the  company. 

D.  Proposed  Guidance  on  Underwriter 
Due  Diligence 

The  registration  system  we  are 
proposing,  among  other  things,  would 
allow  more  reporting  issuers  to  register 
capital  faster  and  more  efficiently. 
Consequently,  underwriters  may 
experience  marginal  additional  timing 
pressures  in  conducting  their  due 
diligence  investigations.  Under  those 
circumstances,  undervmters  must  take 
care  not  to  allow  competitive  pressures 
and  issuers'  demands  for  speed  to  lessen 
their  due  diligence  investigations.  We 
have  been  advised  that  firms  currently 


"*The  integrated  disclosure  system  (and  later 
shelf  registration)  allowed  issuers  to  complete 
registered  offerings  faster  than  previously  possible. 
Underwriters  expressed  concern  that  those 
accelerated  time  schedules  would  increase  pressure 
on  them  to  expedite  their  due  diligence 
Investigations.  See  Securities  Act  Release  No.  6335 
(Aug.  6.  1981)  [46  FR  42015).  See  also  Feit,  332  F. 

•  Supp.  at  582.  The  Commission  stated  that  the 

!  integrated  disclosure  system  was  not  designed  to 
modify  the  responsibility  of  underwriters  and 
others  to  make  a  reasonable  investigation.  See  also 
Securities  Act  Release  No.  6499  (Nov.  17, 1983). 
«7  Securities  Act  Release  No.  6335  (Aug.  6,  1981). 
«•  Securities  Act  Release  No.  6335  (Aug.  6,  1981). 
These  techniques  were  not  codified  as  part  of  the 

'  rule  but  "were  presented  to  help  facilitate  the 
development  of  procedures  compatible  with 

'  integrated  approach  to  registration."  See  Securities 
Act  Release  No.  6383  (Mar.  3,  1982). 


underwriting  expedited  offerings  by 
reporting  issuers  perform  a  reasonable 
investigation  despite  the  very  short 
period  between  when  they  are  named 
the  underwriter  and  when  the  offering 
is  commenced.  They  reportedly  use  a 
combination  of  real-time  and 
anticipatory  due  diligence  practices. 
Those  practices  should  work  as  well  in 
connection  with  expedited  offerings 
under  the  proposed  registration  system. 

We  believe  that  a  court  would,  of  its 
own  accord,  take  into  account  all  of  the 
facts  and  circiunstances  that  affect  the 
ability  of  the  underwriter  to  conduct  a 
reasonable  investigation  or  develop 
reasonable  groimds  for  belief. 
Nevertheless,  a  rule  that  provides 
guidance  with  respect  to  expedited 
offerings  by  reporting  companies  could 
help  those  involved  in  the  due  diligence 
process  and  those  assessing  its 
adequacy.  We  believe  we  can  identify 
several  due  diligence  practices  for  those 
offerings  that,  if  present,  may  be 
indicative  of  a  "reasonable 
investigation"  under  Section  11  and 
"reasonable  care"  under  Section 
12(a)(2). 

Accordingly,  we  are  proposing  to 
expand  Rule  176. ■♦59  First,  we  are 
proposing  that  Rule  176  address  the 
reasonable  care  standard  of  Section 
12(a)(2)  as  well  as  the  reasonable 
investigation  standard  of  Section  11. 
While  Section  11  requires  a  more 
diligent  investigation  than  Section 
12(a)(2),  any  practices  or  factors  that 
would  be  considered  favorably  under 
Section  11  also  should  be  considered  as 
favorably  under  the  reasonable  care 
standard  of  Section  12(a)(2).*«' 

We  also  are  proposing  to  add 
subsection  (i)  to  the  Rule.  It  would 
identify  six  due  diligence  practices  that 
the  Commission  believes  would 
enhance  an  underwriter's  due  diligence 
investigation  when  conducting  an 
expedited  offering.  The  Commission 
believes  the  courts  should  view  these 
practices  as  positive  factors  when 
evaluating  an  underwriter's  due 
diligence  defense,  though  these 
practices  in  no  way  constitute  an 
exclusive  list  or  serve  as  a  substitute  for 
a  court's  analysis  of  all  relevant 
circumstances.  The  absence  of  one  or 
more  of  these  practices,  apart  from  the 
underwriter's  review  of  the  registration 
statement  and  inquiry  into  facts  or 
circumstances  that  raise  concerns  about 


"'See  proposed  revisions  to  Securities  Act  Rule 
176.  17  CFR  230.176. 

**°If  our  proposed  expansion  of  Securities  Act 
Rule  176. 17  CFR  230.176,  is  adopted  as  proposed, 
we  envision  providing  additional  guidance  in  the 
adopting  release  as  to  the  difference  between  the 
reasonable  care  standard  of  Section  12(a)(2)  if.d  the 
reasonable  investigation  standard  of  Section  11. 


the  adequacy  or  accuracy  of  the 
disclosure,  should  not  be  considered 
definitive  in  reaching  a  conclusion 
about  the  adequacy  of  the  xmderwriter's 
investigation. 

Subsection  (i)  would  apply  only  to 
offerings  of  equity  and  non-investment 
grade  debt  securities  that  were  marketed 
and  completed  in  fewer  than  five  days. 
Additionally,  the  proposed  guidance 
would  require  that  the  issuer  have 
registered  the  offering  on  Form  B.  These 
expedited  offerings  require  the 
imderwriter  to  perform  the  bulk  of  its 
due  diligence  on  a  compressed  time 
schedule.  For  offerings  conducted  on  a 
longer  time  schedule,  the  Commission 
believes  that  no  additional  guidance  is 
required.  For  every  offering,  including 
expedited  offerings,  the  courts  would 
examine  all  the  relevant  circumstances. 
The  six  practices  that  the  courts  should 
consider  as  positive  factors  in  expedited 
offerings  are: 

1.  Whether  the  underwriter  reviewed  the 
re^stration  statement  and  conducted  a 
reasonable  inquiry  into  any  fact  or 
circumstance  that  would  cause  a  reasonable 
person  to  question  whether  the  registration 
statement  contains  an  imtrue  statement  of  a 
material  fact  or  omits  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading; 

2.  Whether  the  underwriter  discussed  the 
information  contained  in  the  registration 
statement  with  the  relevant  executive 
officer(s)  of  the  registrant  (including,  at  a 
minimum,  the  chief  financial  officer  ("CFO") 
or  chief  accounting  officer  ("CAO")  or  his  or 
her  designee)  and  the  CFO  or  CAO  (or  his  or 
her  designee)  certified  that  he  or  she  has 
examined  the  registration  statement  and  that 
to  the  best  of  his  or  her  knowledge,  it  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading; 

3.  Whether  the  underwriter  received  a 
Statement  on  Auditing  Standards  ("SAS") 
No.  72  comfort  letter  from  the  issuer's 
auditors; 

4.  Whether  the  underwriter  received  a 
favorable  opinion  from  issuer's  counsel 
opining  that  nothing  has  come  to  its  attention 
that  has  caused  it  to  believe  that  the 
registration  statement  contains  an  unfair  or 
untrue  statement  or  omits  to  state  a  material 
fact; 

5.  Whether  the  imderwriter  employed 
counsel  that,  after  reviewing  the  issuer's 
registration  statement.  Exchange  Act  filings 
and  other  information,  opined  that  nothing 
came  to  its  attention  that  would  lead  it  to 
believe  that  the  registration  statement 
contains  an  untrue  statement  or  omits  to  state 
a  material  fad,  and 

6.  Whether  the  underwriter  employed  and 
consulted  a  research  analyst  that; 

(i)  Has  followed  the  issuer  or  the  issuer's 
industry  on  an  ongoing  basis  for  at  least  the 
6  months  immediately  before  the 
commencement  of  the  offering;  and 


67232 


Federal  Register/ Vol.  63,  No.  233 /Friday,  December  4.  1998 /Proposed  Rules 


(ii)  Has  issued  a  report  on  the  issuer  or  its 
industry  within  the  12  months  immediately 
before  commencement  of  the  offering. 

The  Advisory  Committee  on  Capital 
Formation  also  recommended 
expanding  the  factors  listed  in  Rule 
176. •«*|  We  solicit  comment  on  whether 
one  of  those  factors,  a  management 
report  to  the  audit  committee  of  the 
board  regarding  procedures  established 
to  assure  accurate  and  complete 
Exchange  Act  disclosure,  be  included  in 
Rule  176  as  a  basis  for  underwriter  due 
diligence.'**^ 

1.  Proposed  Practices  Reflect  Current 
Practice 

Various  underwriters  and  issuers  have 
identified  to  the  Commission  staff 
potential  elements  of  current  due 
diligence  investigations  for  expedited 
offerings.  All  of  the  six  practices 
identified  in  the  proposal  reportedly  are 
being  used  to  some  degree  by  most 
underwriters  for  those  offerings.  For 
example,  even  in  the  speediest  of 
offerings,  an  underwriter  interested  in 
establishing  that  it  had  done  a 
reasonable  investigation  would:  read  the 
disclosure,  talk  about  it  with 
management  of  the  issuer,  document 
management's  conclusion  about  its 
adequacy,  and  follow  up  on  matters  of 
concern  that  arise  in  connection  with  its 
inquiry.  An  underwriter  doing  a  due 
diligence  investigation  in  an  expedited 
offering  may  seek  assurance  from  third 
parties  involved  in  the  offering  that  they 
have  not  discovered  inadequacies  in  the 
disclosure.  Thus,  they  may  arrange  for 
opinions  from  both  the  issuer's  counsel 
and  their  own.  Additionally, 
underwriters  may  arrange  for  a  SAS  72 
comfort  letter  from  the  issuer's  auditor. 
Though  we  believe  that  underwriters' 
reliance  on  representations  by  third 
parties  may,  depending  on  the 
circumstances,  be  a  factor  in 
considering  an  underwriter  defense  in 
expedited  offerings,  in  every  instance 


**'  See  Advisory  Committee  Report  at  65-70.  That 
Committee  primarily  suggested  that  compliance 
with  both  mandatory  and  voluntary  "disclosure 
enhancements"  recommended  in  its  Report  be 
added  as  factors  for  underwriters.  In  addition  to  the 
management  report  to  the  audit  committee,  those 
included: 

—Senior  management  certification  to  the 
Commission  regarding  disclosure  in  Exchange  Act 
reports: 

—Reviews  by  outside  professionals  including: 

—SAS  71  review  by  company's  auditors 

— SAS  72  comfort  letter 

— SAS  37  subsequent  events  procedures 

—Rule  lOb-5  opinion  letter 

—Existence  of  a  disclosure  review  committee  of 
the  board  of  directors: 

—The  extent  of  access  to  analysts:  and 

— The  size  of  the  offering. 

*»'See  Section  X1.A.4.  of  this  release  regarding 
Exchange  Act  disclosure. 


we  believe  it  is  appropriate  for 
underwriters  to  review  the  registration 
statement  and  make  reasonable  inquires 
about  any  suspicious  statements  or 
omissions.  For  that  reason,  we  have 
indicated  that  a  court  could  consider 
dispositive  an  underwriter's  failure  to 
do  so.  We  request  comment  on  whether 
reliance  on  third  party  representations 
alone  could  satisfy  an  underwriter's 
obligation. 

2.  The  Role  of  Analysts 

An  underwriter  will  sometimes 
employ  its  research  analysts  to  help  it 
conduct  its  due  diligence  investigation. 
We  believe  it  is  appropriate  to  recognize 
that  research  analysts  working  for  an 
underwriter  can  play  an  important  role 
in  facilitating  the  due  diligence  process 
in  expedited  offerings.  A  research 
analyst  that  follows  an  issuer's  industry 
would  likely  be  aware  of  the  risks  and 
prospects  of  an  issuer's  business.  An 
analyst  is  employed  to  search  out  and 
analyze  not  only  the  Commission  filings 
but  also  any  other  information  that  is 
available  about  the  issuer  and  its 
industry.  While  an  analyst  may  not  have 
the  same  degree  of  access  to  issuer 
information  as  an  underwriter 
performing  long-term  due  diligence,  he 
or  she  generally  has  regular  contact  with 
the  issuer  or  companies  in  the  issuer's 
industry.  As  a  result,  the  analyst  would 
have  acquired  the  necessary  "reservoir 
of  information"  about  the  issuer  that 
helps  fulfill  due  diligence  requirements 
in  expedited  offerings. 

Firms  acting  as  underwriters  in 
expedited  offerings  generally  do  so 
when  they  are  already  conducting  a 
form  of  "due  diligence"  year  round  via 
their  in-house  analysts.  Because  of  their 
analysts'  prior  work,  these  underwriters 
have  less  to  do  immediately  before  the 
offering.-^J  while  some  brokerage  firms 
may  have  "walled  off  analysts  from  the 
underwriting  side  of  their  businesses, 
that  no  longer  appears  to  be  uniformly 
the  case  at  the  time  where  an  analyst's 
knowledge  can  be  instrumental  in 
expediting  the  due  diligence  process.-*^ 


**' While  the  rule  contemplates  that  the  analyst 
has  been  following  the  issuer  or  its  industry  as'part 
of  its  employment  responsibilities  for  a  period  of 
time,  the  rule  does  not  require  that  the  analyst  be 
employed  by  the  underwriter  for  that  entire' period. 
The  fact  that  an  analyst  moves  from  one  analyst 
position  to  another  should  not  be  relevant  where 
the  analyst's  coverage  of  the  issuer  continues. 

•^  While  we  recognize  the  varying  practices  with 
respect  to  maintaining  a  wall  between  the  analyst 
and  underwriting  sides  of  the  brokerage  firm,  we  do 
not  suggest  that  brokerage  firms  should  remove  or 
lower  those  walls.  Although  we  recognize  the 
helpful  role  analysts  perform  in  facilitating  due 
diligence,  we  also  recognize  the  wisdom  of 
maintaining  legitimate  walls  between  analysts  and 
underwriters  that  work  for  the  same  brokerage  firm 
and  share  an  interest  in  the  same  issuers.  See.  e.g.. 


In  this  respect,  we  recognize  that,  in 
limited  and  controlled  circumstances, 
cooperation  between  analysts  and 
underwriters  can  be  useful.  The 
proposed  system  perceives  the  utility  of 
a  "one-way"  wall  between  analysts  and 
underwriters  of  the  same  firm,  whereby 
information  from  the  analysts  who  have 
a  "reservoir  of  information"  is  available 
to  the  underwriters  for  purposes  of  Rule 
176.  We  still  would  expect  brokerage 
firms  to  maintain  a  wall  between 
analysts  and  underwriters  to  prevent 
any  flow  of  information  from  the 
underwriter  to  the  analyst  that  would 
result  in  selective  disclosure. 

3.  Other  Due  Diligence  Practices 

The  Commission  also  wishes  to  solicit 
comment  on  a  number  of  other  due 
dihgence  practices  that  are  currently 
being  conducted  or  discussed  by 
underwriters. 

a.  Disclosure  Review  by  an  Issuer's 
Independent  Accountants 

The  role  of  the  accountant  in  a  due 
diligence  investigation  cannot  be 
overlooked.  Accountants  are  often  the 
people  most  familiar  with  an  issuer's 
financial  standing  and  prospects.  They 
play  a  vital  role  in  the  protection  of 
investors.  As  noted  earlier,  underwriters 
also  rely  on  accountants  in  performing 
their  due  diligence  investigation. 
Underwriters  often  will  request  a  SAS 
72  comfort  letter  from  an  issuer's 
independent  auditors  as  part  of  their 
due  diligence  investigation. 
Additionally,  some  issuers  have  their 
accountants  conduct  a  SAS  71  review  of 
their  quarterly  financial  statements.  We 
believe  that  this  additional  review  of  an 
issuer's  quarterly  financial  statements 
augments  compliance  with  our  rules 
and  regulations.  Consequently,  we 
request  comment  as  to  whether  we 
should  add  to  the  proposed  practices 
the  fact  that  an  independent  accountant 
performed  a  timely  review  under  SAS 
71  of  an  issuer's  quarterly  financial 
information. 

Recently,  the  American  Institute  of 
Certified  Public  Accountants  ("AICPA") 
issued  a  Statement  on  Standards  for 
Attestation  Engagements  No.  8  ("SSAE 
8").  The  SSAE  8  contemplates  that  an 
accountant  may  perform  either  an 
examination  or  a  review  of  an  issuer's 
management's  and  discussion  and 
analysis  ("MD&A")  disclosure.  The 
examination  is  intended  to  result  in  the 
accountant's  expression  of  an  opinion  as 
to  whether: 


We  believe  t 
further  our  d 
obtain  greats 
rules.  Therel 
comment  as 
^ould  be  ad 
practices. 


AutoZone  Holders  Sold  Stock  in  June  After 
Goldman.  Analysts  Talked  Up  Issue.  Wall  St  I    Fan 
15,  1997  at  Cl. 


«'  Statement 
Engagement  Nc 
Public  Accoun 

«**Thisannu 
the  registration 
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1.  The  issuer  MD&A  disclosure 
contains  the  required  elements  of  Item 
303  or  Regulation  S-K  or  Item  303  of 
Regulation  S-B; 

2.  The  historical  financial  information 
included  in  the  MD&A  is  accurately 
derived  from  the  issuer's  financial 
statements;  and 

3.  The  issuer's  underlying 
information,  determinations,  estimates 
and  assumptions  provide  a  reasonable 
basis  for  the  disclosures  contained  in 
the  MD&A.^65 

We  believe  that  a  SSAE  opinioh  may 
further  our  disclosure  goals  and  help 
obtain  greater  compliance  with  our 
rules.  Therefore,  we  also  solicit 
comment  as  to  whether  a  SSAE  8  review 
should  be  added  to  the  proposed 
practices. 

b.  Disclosure  Review  by  an  Independent 
Qualified  Professional 

We  also  request  comment  as  to 
whether  to  include  as  one  of  the 
proposed  practices  an  underwriter's 
review  of  a  favorable  report  issued  by  a 
qualified  independent  professional  to 
the  issuer  after  the  professional 
conducted  a  year-end  disclosure  review. 
The  purpose  of  the  qualified 
independent  professional's  review 
would  be  for  the  professional  to  assess 
the  disclosure  in  the  annual  report  the 
issuer  is  drafting  before  the  issuer  files 
it  under  the  Exchange  Act."*^  Although 
this  practice  is  not  common  today,  we 
believe  it  could  enhance  the  quality  of 
Exchange  Act  disclosure  that  is 
typically  incorporated  by  reference  into 
registration  statements  in  connection 
with  expedited  and  other  offerings.  In 
the  event  that  a  qualified  independent 
professional  completed  such  a  review,  a 
reasonable  underwriter  should  be 
allowed  to  factor  that  in  when  figuring 
out  what  steps  it  needs  to  take  in  its  due 
diligence. 

We  anticipate  that  such  a  disclosure 
review  generally  would  occur 
independent  of  the  offering  process 
during  the  period  after  the  end  of  the 
issuer's  fiscal  year  but  before  it  has  filed 
its  annual  report.  In  the  course  of  the 
review,  the  professional  would  read  all 
of  the  issuer's  Exchange  Act  reports  for 
the  year,  as  well  as  last  year's  annual 
report,  to  assist  it  in  evaluating  the 
quality  of  the  Exchange  Act  annual 
report  not  yet  filed  by  the  issuer  for  the 
year  just  ended.  The  qualified 
independent  professional  also  would 


perform  a  reasonable  investigation.  ^''  It 
would  have  to  issue  its  report  before  the 
commencement  of  the  offering  in  order 
for  the  underwriters  to  place  reasonable 
reliance  on  the  report. 

To  issue  a  favorable  report,  the 
professional  would  have  to  state  that, 
after  reading  those  reports  and  doing  a 
reasonable  investigation,  it  believes  that 
the  disclosure  in  the  non-expertised 
portions  of  the  annual  report  to  be  filed 
is  true  and  there  were  no  omissions  of 
material  facts.  As  to  the  expertised 
portions  (including  the  audited 
financial  statements),  the  professional 
would  have  to  state  that  it  does  not 
believe  that  the  disclosure  is  untrue  or 
there  was  an  omission  to  state  a  material 
fact. 

We  also  request  comment  as  to 
whether  certain  qualifications  should  be 
required  of  the  independent 
professional.  While  we  anticipate  that 
different  professions  could  perform  the 
disclosiu^e  review,  should  such  a  review 
be  limited  to  only  certain  professions 
such  as  the  legal  or  accounting 
profession?  Would  we  need  to  provide 
guidance  as  to  what  would  constitute  an 
adequate  disclosure  review?  Would 
there  be  a  sufficient  number  of  qualified 
professionals  willing  to  undertake  such 
a  review?  Since  these  professionals 
would  be  subject  to  liability,  would  this 
prevent  a  market  for  such  services  from 
developing?  Would  issuers  be  willing  to 
pay  for  such  a  review? 

Besides  this  proposed  practice  and 
the  liability  provisions  of  the  Acts,  are 
there  more  direct  or  better  ways  to 
enhance  the  underwriters'  due  diligence 
role  with  respect  to  an  issuer's  Exchange 
Act  reports?  If  so,  what  are  they? 

E.  Interpretation  of  the  Guidance 

While  we  believe  that  the  due 
diligence  practices  we  propose  to  add  to 
Rule  176  would  enhance  an 
underwriter's  investigation,  these 
practices  should  not  be  viewed  as 
mandatory.  We  also  are  not  suggesting 
that  some  or  all  of  these  practices  are 
the  exclusive  way  to  establish  adequate 
due  diligence,  even  in  an  expedited 
offering.  The  absence  of  any  one  or  more 
of  the  practices  in  a  particular  case, 
except  for  the  underwriter's  review  of 
the  registration  statement  and  inquiry 
into  facts  or  circumstances  that  raise 
concerns  about  the  adequacy  or 
accuracy  of  the  disclosure,  should  not 
be  considered  definitive  in  reaching  a 
conclusion  about  the  adequacy  of  due 


«•'  Statement  on  Standards  for  Attestation 
Engagement  No.  8,  American  Institute  of  Certified 
Public  Accountants. 

***This  annual  report  would  be  incorporated  into 
he  registration  statement  prepared  for  the  offering. 


«■' We  envision  this  investigation  as  akin  to  the 
type  of  reasonable  investigation  an  underwriter 
would  undertake  if  the  disclosure  were  contamed 
in  a  Securities  Act  registration  statement. 


diligence  efforts.  '•**  Each  offering  is 
unique,  and  therefore  the  underwriter 
must  evaluate  the  surrounding 
circumstances  and  then  choose  the 
appropriate  due  diligence  practices. 

F.  Investment  Grade  Debt  Offerings 

The  proposed  guidance  would  not 
apply  to  offerings  of  investment  grade 
debt.  Issuers  that  offer  investment  grade 
debt  under  a  medium  term  note  program 
may  conduct  frequent  offerings. 
Consequently,  underwriters'  due 
diligence  is  usually  performed 
periodically  rather  than  with  each 
offering  of  investment  grade  debt. 
Periodic  due  diligence  normally  would 
not  be  completed  under  the  same  time 
pressures  associated  with  an  expedited 
offering  of  equity  or  non-investment 
grade  debt  securities.  We  solicit 
comment,  however,  as  to  whether 
investment  grade  debt  offerings  should 
be  included  in  the  proposed 
amendments  to  Rule  176.  If  so,  are  there 
certain  due  diligence  practices  that 
would  not  be  applicable  to  investment 
grade  debt?  Are  there  specific  due 
diligence  practices  that  are  performed 
only  with  regard  to  investment  grade 
debt  offerings?  Should  these  practices 
be  added  to  Rule  176?  Would  these 
practices  allow  for  due  diligence  to  be 
performed  on  an  offering-by-offering 
ba.sis?  Would  additional  guidance 
regarding  investment  grade  debt 
offerings  be  useful  to  the  courts? 

G.  Requests  for  Comment  on  the 
Proposed  Guidance 

The  Commission  requests  comment 
on  the  proposed  amendment  to  Rule 
176.  Because  the  courts  already  consider 
the  surrounding  circumstances  of  the 
offering  when  determining  whether  an 
underwriter's  investigation  was 
reasonable,  would  adding  these 
practices  to  Rule  176  materially  assist 
courts  in  evaluating  due  diligence 
efforts?  Would  adding  them  assist 
underwriters  in  crafting  their  due 
dil'^ence  practices?  Would  any  of  the 
proposed  practices  cause  some 
underwriters,  such  as  those  that  do  not 
employ  analysts,  to  suffer  unfair 
competitive  disadvantages? 

Are  there  other  due  diligence 
practices  that  should  be  included  in  the 
proposed  amendment?  Are  any  of  the 
practices  not  relevant  to  consider  in 
assessing  an  underwriter's  due 
diligence?  Should  the  extent  to  which 
an  underwriter  has  very  recently 
underwritten  another  offering  for  the 
same  issuer  be  explicitly  identified  as  a 
relevant  circumstance? 


*<*We  have  reflected  this  position  m  proposed 
revisions  to  Rule  176,  17  CFR  230.176. 
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Should  the  proposed  5-day  marketing 
period  be  shortened  (e.g.,  to  two  or  three 
days)  or  lengthened  {e.g.,  to  five 
business  days);"  Should  the  proposed 
guidance  be  limited  to  offerings  that  are 
underwritten  on  a  firm  commitment 
basis?  Should  the  proposed  guidance  be 
expanded  to  cover  offerings  that  are 
registered  on  Form  A,  particularly  those 
for  which  the  underwriter  designates 
effectiveness?  Will  the  proposed 
changes  provide  an  incentive  for 
underwriters  and  issuers  to  complete 
their  offerings  earlier  than  today?  Do  we 
need  to  define  when  an  offering  is 
considered  first  marketed?  In  general, 
we  solicit  comment  on  whether  the 
proposed  practices,  separately  or  as  a 
package,  provide  undenvxiters  with 
sufficient  guidance  to  enable  them  to 
perform  adequate  due  diligence 
investigations.  Are  the  proposals  too 
lenient  to  serve  that  purpose?  Should 
we  add  other  practices  to  proposed  Rule 
176{i)  to  direct  underwriters  who 
participate  in  these  offerings  better?  On 
the  other  hand,  are  the  proposals  overly 
burdensome? 

H.  Liability  Safe  Harbor 

Several  commenters  on  the  Concept 
Release  suggested  that  reform  is  needed 
to  ensure  that  an  underwriter's  exposure 
to  liabihty  under  Section  11  mirrors  its 
ability  to  affect  disclosure. •♦^^  In 
expedited  offerings,  they  argued,  there 
is  little  time  to  conduct  due  diligence 
immediately  before  commencement.  As 
a  result,  some  commenters  suggested 
that  underwriters  be  protected  from 
liability  through  a  safe  harbor  in  those 
offerings. •'TO  We  are  not  proposing  such 
a  safe  harbor  from  potential  liability.  To 
grant  one  to  underwriters  would  be  to 
lessen  significantly  their  incentive  to 
test  the  quality  of  the  issuer's  disclosure 
in  such  offerings.  We  recognize  the 
value  that  underwriters  add  to  the 
disclosure  process.  In  our  view, 
investors  require  that  protection.  In 
addition,  like  the  courts  and  past 
Commissions,  we  do  not  believe  that  it 
would  be  possible  to  craft  a  single,  finite 
list  of  steps  that  will,  without  fail. 
constitute  a  reasonable  investigation  in 
every  set  of  circumstances  in  many 
different  offerings.  We  believe  our 
proposal  to  include  specific  guidance  in 
Rule  176  about  expedited  offerings  will 
aid  underwriters  considering  how  to 
conduct  due  diligence  in  those 


circumstances  and  assist  in  the  event  a 
court  needs  to  assess  those  steps. 

X.  Integration  of  Registered  and 
Unregistered  Offerings 

A.  The  Integration  Doctrine 

The  integration  doctrine  reaches  all 
the  way  back  to  1933. ■»^'  Put  simply, 
integration  is  the  process  of  combining 
separate  transactions  in  securities  as 
part  of  the  same  offering  for  purposes  of 
analyzing  whether  the  registration 
provisions  of  the  Securities  Act  apply. 
It  is  what  prevents  an  issuer  from 
evading  registration  by  artificially 
splitting  what  is  in  reality  a  single 
offering  to  make  it  appear  that  an 
exemption  applies  when  no  exemption 
for  that  offering  was  ever  intended. 
When  separate  transactions  are 
integrated  into  one  offering,  that  offering 
must  have  an  exemption  from 
registration.  If  no  exemption  is 
available,  then  the  transaction,  if  not 
registered,  would  be  in  violation  of 
Section  5  of  the  Securities  Act.  Thus, 
integration  is  a  concept  that  upholds  the 
policies  underlying  both  the  registration 
system  and  the  exemption  system  in  the 
Securities  Act. 

The  integration  doctrine  is  not  always 
easy  for  securities  law  practitioners  to 
apply  to  offerings.  The  analysis 
generally  is  dependent  on  considering 
all  the  particular  facts  and 
circumstances  for  each  offering.  Over 
the  years,  however,  the  Commission  has 
given  guidance.  In  1962,  the 
Commission  issued  a  release  that 
established  a  framework  for  analyzing 
whether  offerings  should  be 
integrated. '•^2  xhe  five-factor  test 
established  in  that  release  continues  to 
apply  today.'»''3  In  addition,  the 
Commission  has  created  a  number  of 
safe  harbors  from  integration  in  order  to 
simplify  the  analysis  in  particular 
cases."^*  The  application  of  the 


""See,  e-g..  comment  letters,  in  File  No.  57-19- 
96,  from  Merrill  Lynch  (Oct.  31.  1996).  Morgan 
Stanley  (Dec.  9.  1996)  and  the  Securities  Industry 
Ass'n  (Nov.  13,  1996). 

''">See,  e.g..  comment  letters,  in  File  Number  S7- 
19-96.  from  Cleary.  Gottlieb.  Steen  &  Hamilton 
(Dec.  27,  1996)  and  Merrill  Lynch  (Oct.  31.  1996) 


*^'See  Securities  Act  Release  No.  97  (Dec.  28 
1933). 

"''^See  Securities  Act  Release  No,  4552  (Nov  6 
1962)  (27  FR  11316]. 
"-The  five  factors  are; 

1.  Are  the  offerings  part  of  a  single  plan  of 
financing? 

2.  Do  the  offerings  have  the  same  general 
purpose? 

3.  Are  the  offerings  of  the  same  class  of 
securities? 

4.  Are  the  offerings  being  made  at  or  about  the 
same  time? 

5.  Are  the  securities  being  sold  for  the  same  type 
of  consideration? 

These  factors  also  are  noted  in  Rule  502  of 
Regulation  D.  17  CFR  230.502.  The  Commission  has 
stated  that  any  of  the  factors  can  be  determinative. 
Securities  Act  Release  No.  4552  (Nov.  6.  1962). 

"•'■•For  example.  Rule  502(a).  17  CFR  230.502(a). 
provides  that  offers  and  sales  made  more  than  6 
months  before  the  start  of  an  offering  under 
Regulation  D  or  more  than  6  months  after  the 


integration  doctrine  also  has  been  the 
subject  of  staff  interpretive  letters."*" 

B.  Rule  152 

In  1935,  the  Commission  adopted 
Rule  152.'»^6  It  provides  a  safe  harbor 
from  integration  when  an  issuer  makes 
a  private  offering  pursuant  to  Securities 
Act  Section  4(2)  and  then  decides  to 
make  a  public  offering  and/or  file  a 
registration  statement.  The  rule  states 
that  Section  4(2)  shall  be  deemed  to 
apply  to  transactions  that  did  not 
involve  any  public  offering  at  the  time 
even  though  the  issuer  decides 
subsequently  to  make  a  public  offering 
and/or  file  a  registration  statement. 

Rule  152  has  not  been  considered  a 
model  of  clarity.  Over  the  years,  the 
scope  of  Rule  152  has  been  a  matter  of 
some  uncertainty  and  the  subject  of 
Commission  staff  no-action  letters.  For 
example,  questions  have  been  raised 
about:  whether  the  safe  harbor  is 
available  to  both  completed  private 
offerings  and  abandoned  private 
offerings,  whether  the  safe  harbor  is 
available  when  the  registered  offering 
was  contemplated  at  the  time  of  the 
private  offering,  and  under  what 
circumstances  an  offering  is  considered 
completed  for  purposes  of  the  safe 
harbor. '•^■' 

C.  Proposed  Safe  Harbors  for  Completed 
and  Abandoned  Offerings;  Related  Rule 
Proposals 

The  integration  doctrine  and  Rule  152 
have  received  a  great  deal  of  attention 
in  recent  years  from  securities  law 
practitioners.  Their  interest  has 
reflected  their  clients'  demand  for  speed 
in  the  offering  process.  One  area  in 
which  frequent  questions  arise  with 
respect  to  integration  is  the  combination 
of  private  and  pubfic  offerings. '»■'» 


completion  of  an  offering  under  Regulation  D  will 
not  be  integrated  with  the  Regulation  D  offering  if 
there  were  no  non-Regulation  D  offers  and  sales  of 
that  class  of  securities  (other  than  through 
employee  benefit  plans)  during  that  period.  See  also 
Rule  147(b)(2).  17  CFR  230.147(b)(2).  which 
provides  a  similar  safe  harbor  for  exempt  intrastate 
offerings;  Rule  251(c).  17  CFR  230.251(c),  which 
provides  a  similar  safe  harbor  under  Regulation  A 
for  small  offerings  by  non-reporting  issuers;  Rule 
701(b)(6),  17  CFR  230.701(b)(6),  which  contains  a 
non-integration  provision  in  connection  with 
exempt  offerings  to  employees  and  consultants 
under  compensation  plans. 

<"  See.  e.g..  Staff  interpretive  letters  Squadron. 
Ellenoff,  Pleasant  and  Lehmr  [Feb.  28.  1992)  and 
Black  Box  Inc.  (June  26,  1990). 

""See  Securities  Act  Release  No.  305  (Mar.  2, 
1935).  See  also  Securities  Act  Release  No.  4761 
(Feb.  5.  1965)  (30  FR  2022], 

"''See,  e.g..  Staff  interpretive  letters  Quad  City 
Holdings.  Inc.  (Apr.  8.  1993);  Vulture  Petroleum 
Corp.  (Feb.  2.  1987);  Verticom  Inc.  (Feb.  12,  1986). 

'■'I Integration  issues  may  relate  to  two  or  more 
private  offerings,  as  well.  Neither  current  nor 
proposed  revisions  to  Rule  152.  17  CFR  230.152, 
addresses  these  issues. 
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We  propose  to  revise  Rule  152  to 
clarify  and  expand  the  integration  safe 
harbor.'*'''  First,  the  rule  would  address 
the  circumstances  under  which  a 
completed  unregistered  private  offering 
would  not  be  integrated  with  a 
subsequent  registered  offering.  Second, 
the  rule  would  set  conditions  under 
which  an  unregistered  private  offering 
that  has  been  abandoned  may  be 
followed  by  a  registered  offering.  Third, 
the  rule  would  provide  a  safe  harbor  for 
issuers  that  wish  to  abandon  a  registered 
offering  and  follow  it  with  an 
unregistered  private  offering.  Fourth, 
the  rule  would  codify  some  of  the  staff 
positions  taken  with  respect  to 
integration  and  registration  of  resales. 
Finally,  the  exempt  offerings  covered  by 
the  rule  would  be  expanded  to  include 
other  types  of  unregistered  private 
offerings  in  addition  to  Section  4(2) 
offerings. 

We  also  are  proposing  related  rule 
changes.  Proposed  Rule  159  would 
codify  a  current  staff  position 
concerning  lock-up  agreements  before 
business  combinations.'**"  Rule  477 
would  be  revised  to  facilitate 
withdrawals  of  registration 
statements.'**' 

1.  Completed  Offerings 

a.  Issuer  Transactions 

Through  revising  Rule  152,  we  hope 
to  avoid  persistent  interpretive 
questions  concerning  whether  Section  5 
problems  arise  if  a  private  offering  was 
completed  within  6  months  before  the 
filing  of  a  registration  statement. '*«2  As 
proposed,  if  the  private  offering  is 
completed  before  the  registration 
statement  is  filed,  the  private  offering 
would  not  be  integrated  with  the 
registered  offering  regardless  of  the 
length  of  time  between  the  two 
offerings. 

The  proposed  rule  would  define  the 
circumstances  under  which  an  offering 
would  be  considered  completed  for 
purposes  of  the  safe  harbor.  An  offering 
would  be  completed  where  all 
purchasers  have  fully  paid  the  purchase 
price  for  the  securities  in  the  private 
offering.  If  certain  conditions  are  met, 
an  offering  will  be  considered 
completed  even  if  the  purchase  price  for 
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*"  See  proposed  revisions  to  Securities  Act  Rule 
152.  17  CFR  230.152. 

""See  proposed  Securities  Act  Rule  159,  17  CFR 
230.159. 

**'  See  proposed  revisions  to  Securities  Act  Rule 
477,  17  CFR  230.477. 

"2  The  6-month  time  period  is  found  in  Rule 
502(a)  of  Regulation  D,  17  CFR  230.502(a).  Offers 
and  sales  within  6  months  of  the  start  or  end  of  a 
Regulation  D  offering  must  be  analyzed  under  the 
five-factor  test  to  determine  whether  those  offers 
and  sales  should  be  considered  part  of  the 
Regulation  D  offering. 


the  securities  has  not  been  fully  paid. 
For  this  exception  to  apply,  the 
transaction  may  not  be  subsequently  re- 
negotiated. These  conditions  require 
that  the  purchaser  be  unconditionally 
obligated  to  pay  for  the  securities.  We 
would  qualify  that  requirement  to 
permit  conditional  obligations  to 
purchase  the  securities  as  long  as  the 
obligation  depends  on  a  condition  that 
is  not  within  the  direct  or  indirect 
control  of  any  purchaser.  Also,  the 
purchase  price  in  the  private  offering 
must  be  fixed  and  not  contingent  upon 
market  prices  around  the  time  of  the 
registered  offering.  This  ensures  that  the 
purchaser  assumes  the  market  risk. 

A  private  offering  may  involve  the 
offer  and  sale  of  convertible  securities  or 
warrants.  These  securities  are  generally 
convertible  or  exercisable  into  a  class  of 
underlying  securities  (e.g.,  common 
stock)  over  a  period  of  time.  While  these 
securities  are  convertible  or  exercisable, 
the  issuer,  in  effect,  is  conducting  an 
offering  of  the  underlying  securities. 
During  this  time  period,  the  issuer  may 
file  a  registration  statement  under  the 
Securities  Act.  The  offering  of  the 
underlying  securities  concurrently  with 
the  registered  offering  has  generated 
uncertainty  about  whether  the  offerings 
should  be  integrated.  To  address  these 
concerns,  we  propose  to  expand  the 
Rule  152  safe  harbor  to  protect  the 
offering  of  the  underlying  securities 
from  integration  with  the  registered 
offering.  As  proposed,  the  offering  of  the 
underlying  securities  would  be 
considered  completed  when  the  offering 
of  the  convertible  securities  or  warrants 
is  completed. 

A  special  approach  would  apply  to  a 
private  offering  made  before  an  initial 
public  offering  where  the  private 
offering  does  not  raise  capital  for  the 
issuer  but  is  conducted  only  to  modify 
the  issuer's  capital  structure.  For  this 
approach  to  apply,  the  private  offering 
must  not  be  a  roll-up  transaction  under 
Rule  901(c)  of  Regulation  S-K.  When 
these  conditions  are  satisfied,  the 
private  offering  would  not  be  integrated 
with  the  later  registered  offering. 

We  request  your  comments  on  our 
proposed  safe  harbor  for  completed 
offerings.  Is  our  definition  of  completed 
offerings  clear,  especially  those  offerings 
where  payment  for  the  securities  has  not 
been  made?  Should  other  conditions  be 
added  for  these  offerings? 

b.  Resale  Transactions 

We  would  clarify  in  Rule  152  that  it 
is  permissible  for  an  issuer  to  register 
the  resale  of  securities  that  were 
originally  sold  by  the  issuer  in  a 
completed  bona  fide  private  offering. " 
The  private  offering  would  be 


considered  completed  if  the  proposed 
conditions  discussed  above  are  met.  An 
offering  would  be  considered  completed 
even  though  payment  for  the  securities 
has  not  been  made,  or  the  securities 
have  not  been  issued,  when  the 
registration  statement  for  the  resales  is 
filed.  Under  this  approach,  payment  for 
the  securities  may  be  made  following 
filing  or  effectiveness  of  the  registration 
statement  for  the  resales.  Also,  the 
payment  obligation  may  be  conditioned 
upon  effectiveness  of  the  registration 
statement,  assuming  the  purchasers 
have  no  control  over  that  condition. 

We  would  exclude  from  the  safe 
harbor  resales  by  affiliates  of  the  issuer 
or  a  broker-dealer  that  has  purchased 
directly  from  the  issuer  or  an  affiliate. 
In  these  transactions,  there  are  questions 
as  to  whether  the  offering  is  a  true  resale 
transaction  or  a  primary  offering  by  the 
issuer.  This  determination  may  be  made 
only  after  examining  the  facts  and 
circumstances  of  each  individual 
situation.  Because  of  this  uncertainty, 
we  do  not  propose  to  extend  the  safe 
harbor  for  these  resale  offerings. 

For  purposes  of  this  provision,  the 
definition  of  "affiliate"  would  have  the 
sam»  meaning  as  that  term  has  under 
Rule  144.'**''  We  have  proposed  to 
change  the  definition  of  affiliate  under 
Rule  144.'**"  If  the  Rule  144  definition  is 
changed,  the  new  definition  also  would 
apply  to  Rule  152. 

We  request  your  views  on  the  safe 
harbor  for  resale  offerings.  Should  the 
safe  harbor  cover  resale  offerings  by 
affiliates?  If  it  should,  what  conditions 
should  be  imposed  to  assure  that  the 
resales  are  bona  fide  secondary 
transactions  and  not  part  of  a  primary 
distribution?  Should  the  Rule  144 
definition  of  affiliate  be  used  or  would 
some  subset  of  the  persons  that  fall 
within  that  definition  be  more 
appropriate?  If  so,  what? 

c.  Lock-up  Agreements 

The  use  of  lock-up  agreements  in 
business  combinations  has  become 
common.  As  part  of  the  negotiations  for 
these  combinations,  the  acquiring  party 
usually  requires  that  management  and 
principal  security  holders  of  the 
company  to  be  acquired  commit  to  vote 
for  the  acquisition.  These  so-called 
"iock-up"  agreements  are  made  when 
the  acquisition  agreement  is  finalized,  • 
before  any  action  by  the  public  security 
holders.  These  agreements  could  be 


■""Rule  144(a)(1),  17  CFR  230.144(a)(1),  defmes 
an  affiliate  of  an  issuer  as  a  person  that  directly,  or 
indirectly  through  one  or  more  intermediaries, 
controls,  or  is  controlled  by,  or  is  under  common 
control  with,  such  issuer. 

*"See  Securities  Act  Release  No.  7391  (Feb.  28. 
1997)  162  FR  9246). 
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considered  investment  decisions  under 
the  Securities  Act.  If  they  are,  the  offers 
and  sales  of  securities  were  made  to 
persons  who  entered  into  those 
agreements  before  the  business 
combination  is  presented  to  the  non- 
affiliated security  holders  for  their  vote. 
Under  this  reasoning,  those  offers  and 
sales  could  not  be  included  in  the 
registration  statement  for  the  offering  to 
the  persons  not  entering  into  lock-up 
agreements. 

In  recognition  of  the  legitimate 
business  reasons  underlying  the 
practice,  the  staff  has  permitted  the 
registration  of  offers  and  sales  under 
certain  circumstances  where  lock-up 
agreements  have  been  signed.  We 
propose  a  rule  that  codifies  this 
position. *85  Our  proposed  rule  would 
allow  registration  of  those  offers  and 
sales  when: 

(i)  The  lock-up  agreements  involve 
only  executive  officers,  directors, 
affiliates,  founders  and  their  family 
members,  and  holders  of  5%  or  more  of 
the  voting  equity  securities  of  the 
company  being  acquired; 

(ii)  The  persons  signing  the 
agreements  own  less  than  100%  of  the 
voting  equity  securities  of  the  company 
being  acquired;  and 

(iii)  Votes  will  be  solicited  from 
shareholders  of  the  company  being 
acquired  who  have  not  signed  the 
agreements  and  who  would  be  ineligible 
to  purchase  in  an  offering  under  Section 
4(2)  or  4(6)  of  the  Securities  Act  or  Rule 
506  of  Regulation  D. 

The  first  condition  would  assure  that 
the  only  persons  who  signed  the 
agreements  were  insiders  with  access  to 
corporate  information  who  argua'bly 
would  not  need  the  protections  of 
registration  and  prospectus  disclosure. 
The  last  two  conditions  would  make 
certain  that  registration  under  the 
Securities  Act  is  required  to  accomplish 
the  business  combination.  Where  no 
vote  is  required  or  100%  of  the  shares 
are  locked  up,  no  investment  decision 
would  be  made  by  non-affiliated 
shareholders  and  the  transaction  would 
have  been  completed  via  the  lock-up 
agreement.  If  the  non-affiliated 
shareholders  were  able  to  purchase 
under  one  of  the  private  offering 
exemptions  from  registration,  the  entire 
transaction  would  be  more  akin  to  a 
private  placement  and  registration  of 
only  resales  would  follow  from  that 
characterization. 

We  request  your  comments  on 
proposed  Rule  159.  Should  registration 
be  permitted  for  securities  under  lock- 
up agreements?  If  no,  why  not?  Are  the 


proposed  conditions  sufficient  or  are 
different  or  additional  conditions 
needed?  Should  some  specified 
percentage  lower  than  100%  (e.g.,  75%) 
be  used?  Would  it  matter  what 
percentage  had  been  locked  up  if  a 
significant  number  of  shareholders  had 
not  been?  Should  the  proposed  rule, 
which  applies  to  lock-ups  in  connection 
with  mergers  and  similar  transactions, 
also  apply  to  lock-ups  in  connection 
with  tender  offers?  If  so,  would  different 
conditions  be  appropriate? 

2.  Abandoned  Offerings 

An  ongoing  private  offering  may  be 
abandoned  by  an  issuer  for  any  of  a 
number  of  reasons.  After 
commencement  of  a  private  offering,  the 
issuer  may  discover  that  interest  in  the 
securities  is  soft  and  it  is  unable  to  sell 
the  amount  of  securities  it  needs  to  sell. 
On  the  other  hand,  the  issuer  may 
encounter  substantial  interest  from 
investors  and  wish  to  increase  the  size 
or  scope  of  the  offering.  In  the  latter 
situation,  the  issuer  may  decide  to 
switch  the  offering  from  a  private  one  to 
a  registered  one. 

Likewise,  a  registered  offering  may  be 
abandoned  for  various  reasons.  For 
example,  the  issuer  and  its  underwriter 
may  discover  after  filing  the  registration 
statement  that  there  is  less  investor 
interest  than  required  to  complete  the 
registered  offering  successfully.  The 
issuer  may  encounter  delays  in  getting 
the  registration  statement  effective  and 
need  funding  on  a  more  expedited  basis. 
Changes  in  the  market  may  make  a 
registered  offering  less  attractive. 

a.  Private  to  Public 

Under  Section  5  of  the  Securities  Act, 
offers  may  not  be  made  in  registered 
offerings  before  filing  a  registration 
statement.  Thus,  an  issuer  generally  is 
unable  to  begin  a  private  offering  by 
making  offers  and  then  decide  to  make 
the  offering  a  registered  one. 

Under  the  proposed  registration 
system.  Form  B  issuers  would  have  no 
difficulty  beginning  an  offering  as  a 
private  one  and  completing  it  as  a 
registered  public  offering.  Because  the 
issuer  would  not  be  required  to  file  a 
Form  B  until  the  time  of  sale,  and  offers 
could  be  made  before  filing,  the 
transition  from  a  unregistered  offering  to 
a  registered  offering  would  not  have  the 
same  regulatory  consequences  as  it  does 
today. 

Form  A  and  other  issuers,  however, 
would  not  have  the  same  freedom  to 
proceed  with  offers  in  the  absence  of  a 
filed  disclosure  document.  "86  Thus,  the 


same  issues  that  exist  today  under  the 
registration  system  would  need  to  be 
addressed  for  those  issuers.  We  propose 
to  expand  Rule  152  to  permit  Form  A 
issuers  to  abandon  an  ongoing  private 
offering  and  then  conduct  a  public 
offering  under  the  following  conditions: 

1.  The  issuer  notifies  all  offerees  in  the 
private  offering  that  the  private  offering  is 
abandoned; 

2.  No  securities  were  sold  in  the  private 
offering; 

3.  Neither  the  issuer  nor  any  person  acting 
on  its  behalf  offered  the  securities  in  the 
private  offering  by  any  form  of  general 
solicitation  or  general  advertising;  *»'' 

4.  The  issuer  does  not  file  the  registration 
statement  until  at  least  30  days  after  it 
notifies  all  offerees  of  abandonment  if 
securities  had  been  offered  in  the  private 
offering  to  any  person  ineligible  to  purchase 
in  an  offering  in  accordance  with  Section 
4(2).  Section  4(6)  or  Rule  506;  and 

5.  The  issuer  either  files  any  selling 
materials  used  in  the  private  offering  as  part 
of  the  registration  statement  or  it  informs  all 
private  offerees  that  the  filed  prospectus 
replaces  the  prior  selling  materials  and  any 
indications  of  interest  are  rescinded. 

These  conditions  would  assure  that 
persons  offered  the  securities  in  the 
private  offering  are  treated  the  same  as 
offerees  and  purchasers  in  the  registered 
offering.  The  prohibition  against  sales 
would  make  sure  that  all  purchasers 
have  the  protections  of  Section  11 
liability.  The  prohibition  on  any  public 
offers  in  the  private  offering  and  the  30- 
day  waiting  period  (if  applicable)  would 
protect  against  issuers  who  had  no 
intention  of  making  a  private  offering 
abusing  the  safe  harbor  by  making 
public  offers  before  filing  the 
registration  statement  containing  the 
full  and  balanced  disclosure.  Because 
only  Form  B  issuers  are  granted  that 
freedom  under  the  proposed 
communications  rules,  we  would  not 
want  that  distinction  eroded  by  persons 
through  the  integration  safe  harbor.  The 
30-day  waiting  period  also  would  be 
consistent  with  our  communications 
proposals  in  that  30  days  measures  the 
limited  communications  period  before  a 
public  offering. 

The  notification  condition  in  the  safe 
harbor  would  assure  that  all  private 
offerees  are  aware  of  the  abandonment 
of  the  private  offering.  Offerees  in  the 
private  offering  would  receive  the 
benefit  of  Section  11  liability  on  any 
selling  materials  used  in  the  private 
offering  where  the  issuer  files  those 
materials  as  part  of  the  registration 
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■«"  See  proposed  Securities  Act  Rule  159, 17  CFR 
230.159. 


-^Issuers  registering  offerings  on  the  small 
business  issuer  forms  [i.e.,  Forms  SB-l,  SB-2  and 


SB-3)  would  face  the  same  issues  as  issuers 
registering  on  Form  A.  They  would  receive  the 
same  treatment  for  this  purpose. 

«' These  terms  would  have  the  same  meanings  as 
used  in  Rule  502(c)  of  Regulation  D,  17  CFR 
230.502(c). 


•'"'SeeDivisi 
Issues  and  Rule 
Commission's  i 
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statement.  If  the  issuer  chooses  not  to  do 
that,  those  offerees  would  be  informed 
that  they  should  rely  on  the  prospectus 
for  the  registered  offering  instead  of  the 
earlier  selling  materials. 

Assuming  the  30-day  waiting  period 
does  not  apply,  if  all  of  these  conditions 
are  met,  the  issuer  need  not  wait  before 
fihng  the  registration  statement.  We 
request  your  comments  on  this  safe 
harbor.  Are  the  conditions  adequate  to 
assure  full  protection  of  investors?  Are 
different  or  additional  conditions 
needed?  Is  the  30-day  waiting  period 
sufficiently  long  to  provide  a 
disincentive  to  abuse  of  the  safe  harbor 
or  should  it  be  longer  (e.g..  45  or  60 
days)?  Would  a  company  be  able  to 
condition  the  public  market  for  its 
securities  through  beginning  a  private 
offering  under  this  mechanism  despite 
the  30-day  waiting  period?  Should  the 
offering  materials  used  in  the  private 
offering  always  have  to  be  filed  either 
under  proposed  Rule  425  or  as  part  of 
the  effective  registration  statement? 

b.  Public  to  Private 

The  filing  of  a  registration  statement 
for  a  specific  securities  offering 
constitutes  a  general  solicitation  for  that 
offering.''^*  Thus,  when  an  issuer  wishes 
to  convert  an  offering  begun  as  a 
registered  public  offering  into  a  private 
offering,  or  follow  it  soon  after 
abandonment  with  a  private  offering,  it 
is  doubtful  that  a  private  offering 
exemption  would  be  available.  In 
addition,  public  offers  under  the 
registration  statement  may  have  been 
made  to  persons  who  would  be 
ineligible  to  buy  in  the  private  offering. 
Issuers  currently  in  this  situation  must 
wait  a  full  six  months  to  be  certain  that 
the  public  offering  under  the 
registration  statement  would  not  be 
integrated  with  the  private  offering.  We 
are  proposing  a  safe  harbor  that  would 
shorten  or  eliminate  that  wait. 

An  issuer,  especially  a  private 
company  or  a  small  business  issuer, 
may  not  know  whether  investors  will  be 
interested  in  its  securities.  Expecting 
that  investors  will  be  interested,  these 
issuers  may  undergo  the  time  and 
expense  of  preparing  and  filing  a 
registration  statement  under  the 
Securities  Act.  During  the  public 
offering  period,  they  may  discover  only 
limited  investor  interest.  Faced  with  soft 
investor  interest,  these  issuers  may  have 
to  abandon  the  registered  offering,  but 
they  still  may  need  funding.  Our 
proposal  would  eliminate  integration 
concerns  and  permit  these  issuers  to 


offer  and  sell  securities  in  the  private 
offering  to  persons  eligible  to  buy  under 
the  private  offering  exemption  even  if 
they  expressed  interest  as  a  result  of 
public  offers  in  the  registered 
offering.**'  Thus,  issuers  faced  with  a 
soft  market  vdll  receive  at  least  some 
benefits  from  the  time  and  expense 
incurred  while  pursuing  registration. 

We  propose  a  safe  harbor  that  would 
permit  switching  from  a  public  offering 
(started  either  by  the  filing  of  a 
registration  statement  or  begun  under 
Form  B  before  filing  a  registration 
statement)  to  an  unregistered  private 
offering  if  the  following  conditions  are 
met: 

1.  If  a  registration  statement  has  been  filed, 
the  issuer  withdraws  it  under  Rule  477; 

2.  If  no  registration  statement  has  been 
filed  [i.e..  Form  B),  the  issuer  notifies  all 
offerees  in  a  public  offering  that  it  is 
abandoning  the  public  offering; 

3.  No  securities  were  sold  in  the  public 
offering; 

4.  Where  the  issuer  first  offers  the 
securities  in  the  private  offering  more  than  30 
days  after  abandonment  or  withdrawal,  the 
issuer  notifies  each  purchaser  in  the  private 
offering  that  the  offering  is  not  registered,  the 
securities  are  restricted,  and  that  investors  do 
not  have  the  protections  of  Section  11  of  the 
Securities  Act;  and 

5.  Where  the  issuer  first  offers  the 
securities  in  the  private  offering  30  or  fewer 
days  after  abandonment  or  withdrawal  of  the 
public  offering,  the  issuer  and  any 
underwriter  agree  to  accept  liability  for 
material  misstatements  or  omissions  in  the 
offering  documents  used  in  the  private 
offering  under  the  standards  of  Section  11 
and  Section  12(a)(2)  of  the  Securities  Act. 

The  notification  requirement  for 
public  offerings  begun  under  Form  B 
would  assure  that  offerees  are  made 
aware  of  the  termination  of  the  public 
offering.  If  a  registration  statement  has 
been  filed,  it  must  be  withdrawn  in 
order  to  end  the  public  offering.  Because 
the  withdrawal  of  the  registration 
statement  is  public  information,  it 
would  signal  to  offerees  that  the  public 
offering  has  been  terminated. 

If  the  private  offering  is  begun  more 
than  30  days  after  abandonment  or 
withdrawal  of  the  public  offering,  the 
intervening  time  period  should  reduce 
concerns  that  offerees  in  the  private 
offering  would  be  influenced  by  the 
public  offering.  Offerees  in  the  private 
offering  likely  will  discount  any  offering 
materials  they  may  have  received  in  the 
public  offering  due  to  this  passage  of 
time.  Instead,  they  are  more  likely  to 
rely  on  the  private  offering  documents. 
We  would  require  that  the  issuer  notify 


'*<>  See  Division  of  Corporation  Finance,  Current 
Issues  and  Rulemaking  Outline  available  on  the 
Commission's  web  site  (http://wMrw.sec.gov). 


■«' While  the  proposed  revisions  vk'ould  provide 
for  no  integration,  the  subsequent  private  offering 
must  satisfy  all  of  the  conditions  of  the  releva»t 
exemption  to  proceed  on  that  basis. 


purchasers  in  the  private  offering  that 
the  offering  is  not  registered,  the 
securities  would  be  restricted  securities 
and  that  they  do  not  have  the  benefits 
of  Section  11  liability.  This  disclosure 
requirement  plus  the  intervening  time 
period  would  assure  that  investors  do 
not  confuse  the  securities  they  are 
buying  in  the  private  offering  with  those 
offered  in  the  public  offering. 

An  issuer  may  need  funding 
immediately  and  may  not  be  able  to 
wait  more  than  30  days.  We  would 
provide  an  option  for  companies  that 
need  to  raise  capital  within  the  30-day 
peri^ad.  The  reduced  time  period 
between  the  public  offering  and  the 
private  offering  raises  more  investor 
protections  concerns,  however,  about 
the  lingering  effects  of  the  public 
offering.  Offerees  in  the  private  offering 
may  still  be  influenced  by  the  public 
offering.  In  addition,  we  do  not  want 
issuers  to  use  the  integration  safe  harbor 
merely  as  a  mechanism  to  avoid  the 
prohibition  on  general  solicitation  and 
general  advertising.  Allowing  an 
immediate  switch  from  registered  to 
private  would  encourage  that  abuse, 
absent  some  disincentives. 

We  propose  as  a  condition  that  an 
issuer  and  any  underwriter  involved  in 
the  private  offering  enter  into  a  binding 
agreement  to  apply  Section  11  Uability 
standards  for  any  material 
misstatements  or  material  omissions  in 
the  private  offering  materials  with 
respect  to  any  investor  who  purchases 
in  the  private  offering  within  30  days 
following  the  end  of  the  public  offering. 
These  investors,  who  are  likely  to  have 
been  influenced  by  the  public  offering, 
should  have  the  protections  of  Section 
11  Uability.  We  also  would  provide  that 
investors  who  purchase  in  the  private 
offering  more  than  30  days  after  the 
public  offering  ends  would  have  the 
benefit  of  Section  12(a)(2)  standards  for 
liability  for  any  material  misstatements 
or  material  omission  in  the  private 
offering  materials. 

Are  the  proposed  conditions  adequate 
to  assure  that  investors  in  the  private 
offering  are  fully  protected?  Should 
different  or  additional  conditions  be 
required?  Is  a  30-day  time  period 
adequate  or  should  the  time  period  be 
longer  {e.g.,  45  or  60  days)?  Should  we 
permit  private  offerings  to  start  within 
the  30-day  period  at  all? 

3.  Definition  of  Private  Offering 

Rule  152  currently  provides  a  safe 
haibor  only  for  transactions  under 
Section  4(2)  of  the  Securities  Act.  There 
are'bther  exemptions  under  the 
Securities  Act  which  prohibit  public 
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offers.  Section  4(6)  *'^  prohibits 
advertising  or  public  solicitation  in  any 
transaction  under  that  section.  Rule 
506,^91  which  was  adopted  under 
Section  4(2),  prohibits  offers  or  sales  by 
any  form  of  general  solicitation  or 
advertising.  These  exemptions  also  have 
other  requirements,  in  addition  to  the 
ban  on  public  offers. 

We  propose  to  expand  the  private 
offerings  covered  by  Rule  152  to  include 
offerings  under  the  Section  4(6) 
exemption  and  to  specify  in  the  Rule 
that  it  applies  to  the  Rule  506 
exemption.  This  would  provide 
consistent  treatment  for  Securities  Act 
exemptions  for  private  offerings.  We 
request  your  views  on  the  expansion  of 
Rule  152  to  these  additional  private 
offering  exemptions.  Are  there  reasons 
to  continue  to  exclude  either  of  these 
two  exemptions? 

Rule  505  of  Regulation  D.^^z  unlike 
Rule  506,  permits  sales  to  persons  who 
are  neither  accredited  nor  financially 
sophisticated. "93  Because  these  persons 
may  purchase  in  Rule  505  offerings,  we 
have  not  included  those  offerings  in 
Rule  152.  We  solicit  comment,  however, 
as  to  whether  sufficient  protections  exist 
under  the  proposed  safe  harbor  to  justify 
inclusion  of  Rule  505  offerings. 

D.  Proposed  Changes  to  Rule  477 

Rule  477  of  Regulation  C  ^^4  contains 
the  procedures  to  be  followed  by  a 
registrant  in  order  to  withdraw  a 
registration  statement  or  an  amendment 
filed  under  the  Securities  Act.  The 
Commission  must  find  that  the 
withdrawal  is  consistent  with  the  public 
interest  and  investor  protection  and 
affirmatively  act  to  consent  to  the 
withdrawal.  This  finding  requirement 
involves  staff  review  of  the  withdrawal 
request  and  the  time  necessary  for  that 
review.  The  time  needed  for  that  review 
can  vary.  For  a  limited  number  of 
registration  statements,  the  withdrawal 
request  is  deemed  granted  upon  filing 


"•"IS  U.S.C.  §77d(6).  Section  4(6)  exempts  a 
transaction  that  does  not  exceed  S5  million,  if  offers 
or  sales  are  made  to  only  accredited  investors  and 
other  conditions  are  met.  Accredited  investor  is 
defined  in  Rule  501(a)  of  Regulation  D.  17  CFR 
230.501(a). 

•"'  17  CFR  230.506.  The  Commission  adopted 
Rule  506  to  provide  a  safe  harbor  as  to  what  type 
of  offering  would  not  be  considered  a  public 
offering  for  purposes  of  Section  4(2).  An  issuer 
complying  with  Rule  506  is  certain  that  it  is 
conducting  a  valid  Section  4(2)  offering. 

•"'M7  CFR  230.505.  Rule  505  provides  an 
exemption  for  offerings  up  to  $5  million  within  a 
twelve-month  period,  if  certain  conditions  are  met. 
This  exemption  was  created  by  the  Commission 
under  Section  3(b)  of  Securities  Act.  15  U.S  C 
§77c(b). 

'""Generally  speaking,  these  investors  must  be 
limited  to  35. 

•"■•17  CFR  230.477. 


where  the  registration  statement  has  not 
become  effective. ^'^ 

We  propose  to  revise  the  rule  to 
facilitate  withdrawal  of  registration 
statements,  particularly  in  light  of  the 
effect  of  withdrawals  under  proposed 
Rule  152.  We  would  allow  registration 
statements  to  be  withdrawn 
automatically  upon  filing  the  request. 
The  proposed  changes  would  permit 
quick  withdrawals  for  registration 
statements.  These  changes  would 
expedite  the  use  of  proposed  Rule  152 
in  switching  from  a  registered  public 
offering  to  a  private  offering  and  provide 
predictability  in  other  cases. 

We  request  your  comments  on  the 
proposed  change  to  Rule  477.  Should 
we  permit  fewer.types  of  registration 
statements  to  be  withdrawn 
automatically  upon  filing?  Should  the 
rule  be  changed  only  to  permit 
automatic  withdrawal  of  any  Form  B 
registration  statement,  or  any  Form  A 
registration  statement  where  the 
registrant  is  eligible  to  incorporate  by 
reference  and  become  effective  on  an 
expedited  basis?  Should  it  be  changed 
so  that  for  all  other  registration 
statements,  an  application  for 
withdrawal  would  become  effective 
automatically  ten  days  after  filing, 
unless  we  grant  the  withdrawal  earlier 
or  notify  the  registrant  during  the  ten- 
day  period  that  the  application  will  be 
reviewed?  Are  there  reasons  to  limit  the 
classes  of  registration  statements  that 
may  be  withdrawn  automatically? 

XI.  Proposals  Relating  to  Exchange  Act 
Disclosure 

To  improve  Exchange  Act  disclosure, 
we  propose  revisions  to  enhance  the 
quality  and  timeliness  of  information  in 
the  periodic  reports  filed  by  domestic 
reporting  companies.**^  Investors 
trading  in  the  secondary  markets  look  to 
Exchange  Act  reports  for  information. 
Moreover,  seasoned  issuers  that  file 
registration  statements  under  the 
Securities  Act  incorporate  information 
from  their  Exchange  Act  reports  into 


■••"Rule  477(b).  17  CFR  230.477(b).  currently 
permits  this  procedure  for  registration  statements 
on  Form  F-2,  relating  to  a  dividend  or  interest 
reinvestment  plan,  or  on  Form  S-i  complying  with 
General  Instruction  G.  of  that  Form. 

■"'•  Some  of  these  proposed  revisions  were 
suggested  in  substance  by  the  Advisory  Committee. 
While  the  Advisory  Committee  envisioned  them  as 
operating  only  where  a  company  was  part  of  a 
company  registration  pilot  system,  we  believe 
implementing  these  improvements  makes  sense  for 
all  issuers  regardless  of  whether  they  are 
concurrently  registering  an  offering.The  proposals 
relating  to  Exchange  Act  disclosure  do  not  precisely 
follow  the  suggestions  of  the  Advisory  Committee. ' 
However,  they  emphasize  the  significance  of 
Exchange  Act  reporting  and  would  provide 
investors  with  a  more  current  and  fuller  stream  of 
information.  That  end  corresponds  with  the 
Advisory  Committee's  goals. 


their  Securities  Act  filings.  Investors 
buying  in  public  offerings  therefore  also 
rely  on  Exchange  Act  disclosure.  As  we 
provide  for  further  reliance  on  Exchange 
Act  disclosure,  we  are  particularly 
cognizant  of  the  need  to  evaluate 
whether  and  how  it  can  better  serve 
investors. 

Under  our  proposals,  we  would 
extend  risk  factor  disclosure  to 
Exchange  Act  reports,  expand  the  items 
of  disclosure  required  to  be  reported  on 
Form  8-K  and  add  a  provision  for 
voluntary  reporting  of  information  on 
Form  6-K.  We  also  would  require  top 
management  that  sign  Exchange  Act 
registration  statements  and  reports  to 
certify  that  they  have  reviewed  the 
disclosure  in  them  and  that  they  know 
of  no  untrue  statement  of  a  material  fact 
or  omission  of  a  material  fact  necessary 
in  order  to  make  the  statements  made, 
in  light  of  the  circumstances  under 
which  they  were  made,  not  misleading. 
In  addition,  we  would  require  issuers  to 
identify  their  web  site  addresses,  if  any, 
and  an  e-mail  address,  if  any.  on  the 
cover  page  of  all  registration  statements 
and  Exchange  Act  reports.  This 
requirement  would  make  this 
information  more  accessible  to 
investors,  as  well  as  ease  investors' 
electronic  communications  with  public 
companies. 

Companies  frequently  issue  press 
releases  as  a  means  of  disseminating 
corporate  informatioq.  hi  the  case  of 
quarterly  and  annual  financial  results, 
we  are  concerned  that  this  manner  of 
disclosure  provides  uneven  results: 
some  investors  may  learn  of  the 
information,  others  may  not;  some 
investors  may  have  quicker  access  to  the 
information  than  others.  One  of  the 
purposes  of  the  Commission's  reporting 
system  is  to  provide  a  single  source 
where  all  investors  can  expect  to  find 
material  company  disclosure.  To  even 
the  fiow  of  disclosure  to  investors,  we 
believe  that  companies  should  file 
material  financial  information  that  they 
may  currently  be  making  public  only  by 
press  release. 

We  also  note  reports  that  corporate 
managers  make  conference  calls  after 
issuing  press  releases  in  order  to 
"clarify"  the  information. •»''■'  We  are 
concerned  that  these  conference  calls 
exacerbate  the  problem  of  uneven 
disclosure,  especially  in  the  short- 


•""See.  e.g..  Frankel.  et  al..  An  Empirical 
Examination  of  Conference  Calls  as  a  Voluntary 
Disclosure  Medium  (Dec.  1996)  (unpublished  ' 
manuscript)  (U.  of  Mich,  Bus.  Sch.)  [hereinafter 
Conference  Call  Study).  This  study  noted  that 
companies  typically  hold  conference  calls  with 
analysts  because  of  the  declining  relevance  of 
historical  financial  data. 
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i  term.^*  This  practice  widens  the 
information  gap  between  large  and. 
small  investors.  Large  investors, 
particularly  institutional  ones,  may  be 
on  the  conference  call,  or  they 
frequently  hire  analysts  that  participate 
in  conference  calls  and  often  obtain 
more  detailed  information  about  a 
company's  earnings  before  the 
Information  is  widely  disseminated. 
While  we  believe  analysts  perform  a 
Valuable  public  function  in  filtering  and 
passing  on  company  information,  we 
believe  the  small  investors  are  the  last 
to  realize  the  benefits  of  this  function. 
We  think  this  is  especially  true  when 
companies  do  not  file  with  the 
Commission  material  information  they 
issue  in  press  releases  or  communicate 
by  conference  calls  to  analysts.*" 

When  there  is  a  significant  time  lag 
between  the  occurrence  of  a  material 
event  and  the  reporting  of  that  event,  or 
the  determination  of  the  quarterly  or 
annual  results  and  the  reporting  of 
them,  there  is  a  greater  chance  that 
selected  investors  will  learn  about  the 
information  before  others.'""  We  seek  to 
iminimize  the  gap  of  information 
between  all  investors.  One  way  to  do 
that  is  to  require  the  quicker  filing  of 
material  company  information  with  the 
Commission.  Although  this  will  not 
eliminate  entirely  the  information  gap, 
it  will  decrease  the  amount  of  time 
during  which  there  is  a  trading 
iadvantage.  By  requiring  companies  to 
speed  their  reporting  of  material 
information  such  as  earnings 
announcements  and  other  financial 
data,  we  hope  to  decrease  the 
information  gap  between  the  "have" 
and  "have-not"  investors.  Accordingly, 
we  propose  to  shorten  the  due  dates  for 
material  event  reports  and  to  accelerate 
the  reporting  of  annual  and  quarterly 
selected  financial  data. 

A.  Annual  and  Quarterly  Reports 

1.  Risk  Factor  Disclosure 

Most  Securities  Act  registration 
statements  currently  require  an  analysis 
:  of  the  risks  associated  with  an 


«»»See  Remarks  by  Arthur  Levitt,  Chairman  of  the 
Securities  and  Exchange  Commission,  A  Question 
,  of  Integrity:  Promoting  Investor  Confidence  by 
i Fighting  Insider  Trading  (Feb.  27, 1998),  available 
on  the  Commission's  web  site  (http://wv>rw. sec.gov). 

«»The  Conference  Call  Study  states  that 
'  company  managers  often  provide  "detailed  segment 
data"  during  the  course  of  a  conference  call  that  is 
not  available  in  the  press  release.  They  also  make 
more  forward-looking  statements  than  in  the  press 
release.  Conference  Call  Study  supra  note  497,  at  9. 
«»See,  e.g..  Trading  Picks  Up  During  Conference 
Calls.  Evidently  leaving  Small  Investors  on  Hold. 
Wall  St.  ).,  Mar.  6,  1998,  at  C2:  Small  Investors 
Angered  by  Growth  of  After-Hours  Profits  Reports, 
Wall  St.  J..  Ian.  21, 1997,  at  Cl:  The  Price  of  Great 
Expectations,  Wash.  Post,  Jan.  23, 1997,  at  El. 


investment  in  a  company's  securities.*"' 
Item  503  of  Regulation  S-K'"^  describes 
that  required  disclosure  as  a  "discussion 
of  the  most  significant  factors  that  make 
the  offering  speculative  or  risky."  The 
Commission  promulgated  this 
requirement  because  it  assists  investors 
in  comprehending  more  fully  whether 
the  securities  present  an  appropriate 
level  of  risk  for  them  as  an  investment. 

We  propose  to  extend  risk  factor 
disclosure  to  Exchange  Act  registration 
statements  ^^  and  periodic  reports  ^^  of 
all  issuers.  The  proposal  would  require 
issuers  to  articulate  concisely  the  most 
significant  risk  factors  relating  to  the 
company's  future  financial  performance. 
This  disclosure  would  be  equally 
valuable  whether  investors  are 
purchasing  securities  in  a  registered 
offering  or  trading  in  the  secondary 
markets.  Through  the  proposal,  the 
Commission  would  ensure  that  timely 
disclosure  about  these  types  of  risks 
does  not  depend  on  whether  a  public 
company  decides  to  register  an  offering. 

The  annual  disclosure  specifically 
would  consist  of  an  itemization  of  the 
most  significant  factors  with  respect  to 
the  public  company's  business, 
operations,  industry  or  financial 
position  that  may  have  a  negative 
impact  on  its  future  financial 
performance.  A  foreign  government 
issuer  would  set  forth  the  most 
significant  risk  factors  with  respect  to  its 
financial  position  and  the  most 
significant  country  risks  that  are 
unlikely  to  be  knowm  or  anticipated  by 
investors.'"'  The  proposal  would 
require  that  the  issuer  briefly  explain 
how  each  risk  affects  it. 

For  public  companies  filing  quarterly 
reports,  we  also  are  proposing  that 
material  changes  in  risk  factor 
disclosure  be  reported  quarterly.  The 


«>i  See,  e.g..  Forms  F-l.  F-2,  F-3.  F-4,  S-1,  S- 
2.  S-3.  S-4  and  S-11.  To  provide  uniformity,  we 
also  would  mandate  risk  factor  disclosure  in 
Securities  Act  registration  statements  of  foreign 
governments  and  their  political  subdivisions.  Those 
are  virtually  the  only  Securities  Act  registration 
statements  that  do  not  currently  mandate  this 
disclosure.  Because  those  investments  are  not  free 
from  risk,  investors  should  benefit  from  a  risk 
analysis  by  those  issuers  as  well. 

'0217  CFR  229.503. 

«>'The  Exchange  Act  registration  forms  affected 
are:  Forms  10. 10-SB  and  18.  Form  20-F 
registration  statements  already  require  risk  factor 
disclosure.  See  Item  1(b)  of  Form  20-F. 

5°*The  Exchange  Act  periodic  reports  affected 
are:  Forms  20-F,  10-Q,  10-QSB.  10-K,  10-KSB  and 
18-K.  The  Advisory  Committee  suggested  the  use 
of  risk  factor  disclosure  in  Form  10-K,  with  updates 
in  Form  10-Q  for  any  material  change  in  the  risk 
disclosure.  Advisory  Committee  Report  at 
Appendix  B,  p.  57. 

""The  forms  used  by  foreign  governments  and 
their  political  subdivisions  are  Schedule  B  under 
the  Securities  Act  and  Forms  18  and  1&-K  under 
the  Exchange  Act. 


company  would  disclose  in  the 
quarterly  report  only  material  risk 
factors  that  either: 

1.  Were  not  included  in  the  later  of  the 
registrant's  most  recent  Securities  Act 
registration  statement  or  Exchange  Act 
periodic  report;  or 

2.  Had  changed  since  the  date  of  that 
registration  statement  or  jjeriodic  repwrt. 

Foreign  private  issuers  are  not  required 
to  file  reports  on  a  quarterly  basis  under 
the  Exchange  Act;  therefore,  those 
companies  would  update  their  risk 
factors  disclosure  on  an  annual  basis 
unless  they  choose  to  do  so  more 
frequently.*"* 

A  reporting  company  may  incorporate 
risk  factor  disclosure  into  its  Securities 
Act  registration  statement  from  its 
Exchange  Act  periodic  reports.  This 
Exchange  Act  disclosure  may  satisfy  in 
whole  or  in  part  the  risk  factor 
di,sclosure  required  in  the  Securities  Act 
registration  statement.  Where  that  is 
true,  a  registrant  need  not  reiterate  that 
risk  factor  disclosure  in  its  Securities 
Act  registration  statement.*"'' 

Securities  Act  Rule  421(d)  requires 
issuers  to  write  and  design  their  risk 
factor  disclosure  in  registration 
statements  using  plain  English 
principles.  Where  risk  factor  disclosure 
in  Exchange  Act  reports  currently  is 
incorporated  by  reference  into 
Securities  Act  registration  statements, 
the  Commission  staff  has  advised 
issuers  that  the  Exchange  Act  risk  factor 
disclosure  must  comply  with  Rule 
421(d).  Under  the  proposals,  registrants 
may  more  frequently  incorporate 
Exchange  Act  risk  factor  disclosure  into 
their  Securities  Act  registration 
statements.  In  light  of  that,  we  are 
proposing  an  Exchange  Act  rule  parallel 
to  Rule  421(d)  that  would  clarify  that 
plain  English  requirements  apply  to 
Exchange  Act  hsk  factor  disclosure.*"* 

We  seek  comment  on  the  proposals 
relating  to  risk  factor  disclosures  for 
qyarterly  and  annual  reports.  Should  we 
require  risk  factor  disclosure  about 
specific  matters  that  are  in  addition  to 
those  referred  to  in  Item  503  of 
Regulation  S-K?  If  so,  what  are  they? 


'**  We  are  proposing  to  amend  Form  6-K  to  create 
an  Item  by  which  foreign  private  issuers  would 
identify  information  they  are  filing  under  that  Form 
at  their  option  that  is  not  based  on  foreign 
requirements. 

""In  a  Securities  Act  registration  statement,  the 
risk  factors  disclosure  sometimes  focuses  on  aspects 
of  the  particular  security  or  the  particular 
transaction  that  is  the  subject  of  the  registration 
statement,  in  addition  to  company  risk  factors.  The 
risk  factor  disclosure  that  issuers  would  include  in 
Exchange  Act  reports  would  relate  only  to  the  risks 
that  could  affect  the  company's  future  financial 
performance.  Thus,  given  the  somewhat  differing 
focus,  the  risk  factor  disclosure  may  vary. 

'"•See  proposed  Exchange  Act  Rule  12b-24,  17 
CFR240.12b-24. 
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2.  Due  Dates  for  Annual  Reports  of 
Foreign  Private  Issuers 

Reporting  companies  that  are  foreign 
private  issuers  are  required  to  file 
annual  reports  on  Form  20-F.'^<»  These 
reports  are  due  within  six  months  after 
the  end  of  fiscal  year.^'o  Like  domestic 
issuers,  foreign  private  issuers  issue 
press  releases  containing  their  annual 
results  before  the  due  dates  of  their 
annual  reports  filed  with  the 
Commission.  In  fact,  given  the  longer 
due  date,  they  may  do  this  far  more 
frequently  than  domestic  issuers. 5" 

For  the  Same  reasons  we  propose  to 
accelerate  the  reporting  of  annual 
results  for  domestic  issuers  through 
adding  a  Form  8-K  filing,  we  also 
propose  to  accelerate  the  due  date  for 
annual  reports  of  foreign  private  issuers. 
We  propose  that  a  foreign  private  issuer 
be  required  to  file  its  annual  report  on 
Form  20-F  within  5  months  after  its 
fiscal  year  end.  Although  that  due  date 
would  remain  significantly  longer  than 
the  due  date  for  annual  reports  of 
domestic  companies,  it  would  shorten 
the  gap  between  the  two.  In  light  of  the 
variety  of  foreign  law  requirements  for 
annual  reports,  a  gradual  decrease  in 
due  dates  for  annual  reports  appears 
preferable.  We  believe  foreign  reporting 
companies  should  be  able  to  prepare 
annual  reports  within  5  months  or  less 
without  an  undue  increase  in  cost.  We 
also  propose  to  change  the  filing  period 
for  the  transition  report  that  must  be 
filed  after  a  foreign  private  issuer 
changes  its  fiscal  year.  We  would  reduce 
the  time  period  for  filing  this  report 
from  six  to  five  months.''^  We  would 
not  change  the  present  three-month 
filing  period  where  the  transition  period 
does  not  exceed  six  months  and  the 
issuer  elects  to  file  the  abbreviated 
transition  report. '13 

We  seek  comment  on  this  proposal. 
Should  we  accelerate  the  due  date  to  4 
months?  How  would  the  4-month  or  5- 


'""'Foreign  private  issuer"  is  defined  in 
Exchange  Act  Rule  3b-4(c).  17  CFR  240,3b-4(c). 

""See  General  Instruction  A.(b)  of  Form  20-F. 

'"Using  electronic  search  databases,  we  found 
that  foreign  private  issuers  use  Business  Wire  and 
PR  Newrswrire  and  other  services  to  issue  press 
releases  about  their  annual  results,  including 
detailed  financial  infomiation.  For  comparative 
purposes,  these  companies  disclose  information 
about  their  most  recent  year  end  along  with  the 
same  information  for  the  prior  year.  While  it 
appears  that  a  minority  of  foreign  companies  issue 
these  press  releases  as  soon  as  two  months  after 
their  fiscal  year  ends,  others  issue  them  within 
three  or  four  months  after  the  fiscal  year  end. 

'"See proposed  Exchange  Act  Rule  13a-10(g)(3) 
17  CFR  240.13a-10(g)(3)  and  proposed  Exchange 
Act  Rule  15d-10{g)(3),  17  CFR  240.15d-19(g)(3). 
'"See Exchange  Act  Rule  13a-10(g)(4),  17  CFR 
240.13a-10(g)(4)  and  Exchange  Act  Rule  15d- 
10(g)(4).  17  CFR  240.15d-10(g)(4). 


month  due  date  compare  to  foreign 
requirements  to  report  annual  results? 

3.  Treating  Quarterly  Information  as 
"Filed" 

Under  current  Exchange  Act  rules, '"• 
the  financial  information  required  by 
Part  I  of  Form  10-Q  and  Form  10-QSB 
is  deemed  not  to  be  "filed." 'is  pgpt  I 
information  is  therefore  not  subject  to 
liability  under  Section  18  of  the 
Exchange  Act.''*  Those  rules  originated 
in  1955  when  the  Commission  proposed 
to  require  semi-annual  reporting  of 
certain  financial  information  for  the  first 
time.5'7  At  that  time,  the  Commission 
determined  that  semi-annual  reports 
should  be  deemed  not  to  be  filed  for 
purposes  of  Section  18  because  interim 
earnings  figures  included  in  those 
reports  would  often  be  based  on 
"reasonable  estimates  *   *   *  or  certain 
assumptions."  5'8 

Since  1955,  the  Commission  has  taken 
a  few  steps  to  expand  periodic  financial 
reporting.  In  1970,  we  required  that 
pubUc  companies  file  quarterly 
financial  information  on  Form  10-Q.*" 
In  1981,  we  expanded  the  information 
required  by  Form  10-Q  to  include 
disclosure  of  management's  discussion 
and  analysis  of  the  registrant's  financial 
condition  and  results  of  operations 
("MD&A").5.2o  Most  recently,  we 
amended  Form  10-Q  in  1997  to  require 
registrants  to  disclose  qualitative  and 
quantitative  information  about  market 
risks."' 

Both  the  existing  registration  system 
and  the  proposed  registration  system 
rely  on  Exchange  Act  disclosure.  The 
rationale  behind  the  rules  granting  relief 
from  Section  18  seems  out  of  place  more 
than  40  years  later  in  a  market  which 
now  routinely  relies  on  such  reasonable 
estimates  and  assumptions. 


""Exchange  Act  Rule  13a-13(d).  17  CFR 
240.13a-13(d).  and  Exchange  Act  Rule  15d-13(d), 
17CFR240.15d-13(d). 

'"Part  I  of  Form  10-Q  consists  of:  the  financial 
statements:  the  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results  of 
Operations:  and  the  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk.  Part  I  of  Form  10- 
QSB  contains  only  the  first  two  of  those  three 
categories. 

'"Section  18  provides  a  remedy  for  those  relying 
on  false  or  misleading  statements  made  in  any 
application,  report,  document  or  registration 
statement  filed  with  the  Commission  under  the 
Exchange  Act. 

'"Exchange  Act  Release  No.  5129  (Jan.  27.  1955) 
(20FR771). 

"»  W.  See  also  Exchange  Act  Release  No.  5189 
(June  23.  1955)  (20  FR  4816]  (adopting  the  semi- 
annual reports  as  proposed). 

'"Exchange  Act  Release  No.  9004  (Oct.  28,  1970) 
(35  FR  175371. 

'^"Exchange  Act  Release  No.  17524  (Feb  17 
1981)  [46  FR  12480). 

'^1  See  Exchange  Act  Release  No.  38223  (Jan  31 
1997)  (46  FR  6044). 


Furthermore,  registrants  have  had  28 
years  of  experience  preparing  quarterly 
financial  statements  and  17  years  of 
preparing  MD&A  disclosures. 

Accordingly,  we  propose  to  revise 
rules  to  treat  the  financial  statements 
and  MD&A  disclosure  in  Forms  IG-Q 
and  10-QSB  as  filed.522  We  would  not 
extend  the  same  treatment  to  market 
risk  disclosure.  Given  the  recent 
adoption  of  the  rules  requiring  that 
disclosure,  as  well  as  the  complex 
nature  of  that  disclosure,  we  believe  it 
would  be  appropriate  to  continue  to 
treat  that  part  of  Form  10-Q  disclosure 
as  not  "filed"  for  purposes  of  Section 
18. 

We  solicit  comment  on  whether 
applying  Section  18  remedies  to 
financial  statements  and  MD&A 
disclosure  would  cause  registrants  to 
alter  disclosure  in  quarterly  reports  that 
they  make  today.  If  so.  what  kinds  of 
disclosure  would  change  and  how?  Is 
there  any  reason  to  treat  MD&A 
disclosure  as  "filed"  but  not  the 
financial  statements,  or  vice  versa?  How 
does  the  treatment  of  these  parts  as  not 
"filed"  affect  investors?  Should  we  also 
apply  Section  18  remedies  to  quarterly 
market  risk  disclosures? 

4.  Request  for  Comment  on  Management 
Report  to  Audit  Committee 

We  solicit  comment  on  the  Advisory 
Committee's  recommendation  to  require 
the  filing  of  a  management  report  to  the 
audit  committee  of  the  board  of 
directors.5-23  The  report  would  disclose 
the  procedures,  if  any,  established  to 
assure  the  accuracy  and  adequacy  of 
Exchange  Act  reports.  As  the  Advisory 
Committee  envisioned  it,  the  report 
would  not  specify  a  particular  set  of 
procedures  to  follow,  nor  would  it 
require  an  assessment  of  the  adequacy 
of  the  procedures.  The  report  would  be 
filed  as  an  exhibit  to  the  Form  10-K  and 
would  be  refiled  only  when  there  was 
a  material  change  in  procedures.  Would 
such  a  report  enhance  the  quality  of 
disclosure  provided  in  Exchange  Act 
reports? 


'"  See  proposed  revisions  to  Exchange  Act  Rules 
13a-13d  and  15d-13(d),  17  CFR  240. 13a-l  3(d)  and 
240.15d-13(d).  Along  with  these  proposed  revisions 
to  Rule  15d-13.  we  are  correcting  that  Rule  by 
removing  paragraph  (e),  which  is  duplicative  and 
was  intended  to  be  removed  in  a  prior  amendment 
to  the  Rule.  See  Exchange  Act  Release  No.  13477 
(Apr.  28,  1977)  [42  FR  24062]  and  Exchange  Act 
Release  No.  13156  ()an.  13,  1977)  (42  FR  4424). 

'"See  Advisory  Committee  Report  at  Appendix 
B,  pp.  52-54.  See  also  Section  IX.D.  of  this  release 
regarding  whether  the  report  should  be  considered 
as  a  factor  in  evaluating  an  underwriter's  due 
diligence  obligation. 


B.  Interim  Re 
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B.  Interim  Reports  on  Form  8-K 

1.  Timely  Disclosure  of  Annual  and 
Quarterly  Results  of  Domestic 
Companies 

a.  Form  8-K  Requirement  for  Item  301 
Information 

A  domestic  reporting  company  must 
file  an  annual  report  on  Form  10-K  or 
Form  10-KSB  within  90  days  after  the 
end  of  its  fiscal  year.^^*  A  domestic 
reporting  company  must  file  a  quarterly 
report  on  Form  lO-Q  or  10-QSB  within 
45  days  of  the  end  of  its  quarter.'" 

Hundreds  of  public  companies  issue 
press  releases  to  announce  annual  and 
quarterly  results  well  before  they  file 
their  annual  and  quarterly  reports  with 
the  Commission.526  vVe  are  cognizant 
that  significant  technological 
developments  over  at  least  the  last  three 
decades  have  simplified  the  process  of 
preparing  financial  data  and  periodic 
reports.  It  appears  that  companies  and 
their  auditors  have  developed 
efficiencies  over  the  years  that  allow 
them  to  generate  basic  financial  data 
quickly. 

The  timing  and  frequency  with  which 
companies  issue  press  releases  about 
their  annual  and  quarterly  results 
indicates  that  companies  complete  the 
preparation  of  at  least  their  core 
financial  data  well  before  the  due  dates 
of  their  periodic  reports.  That  practice 
also  reflects  the  importance  of  that 
financial  information  and  investors' 
demand  for  it  at  the  earliest  time  it  is 
available. 

While  we  applaud  companies' 
practice  of  issuing  press  releases  to  keep 
investors  informed,  there  are 
disadvantages  to  dissemination  of 
information  in  this  way.  Not  all 
investors  subscribe  to  the  publications 
that  carry  press  release  information.  Not 
all  publications  report  on  every 


"■*  See  General  Instructions  A  of  Fonns  10-K  and 
lO-KSB.  Foreign  companies  that  do  not  satisfy  the 
foreign  private  issuer  definition  in  Exchange  Act 
Rule  3b-4(c).  17  CFR  240.3l>-4{c),  also  must  report 
on  Forms  10-K  or  10-KSB. 

"'See  General  Instruction  A  of  Forms  10-Qand 
10-<)SB.  Foreign  private  issuers,  as  defined  in 
Exchange  Act  Rule  3b— 4{c)  have  no  quarterly 
reporting  obligation.  See  Exchange  Act  Rule  13a- 
13(b)(2),  17  CFR  240.13a-13(b)(2).  Other  non- 
governmental foreign  issuers  must  file  quarterly 
reports. 

"'Companies  frequently  issue  press  releases 
through  Business  Wire.  PR  Newswire  and  other 
publications.  Through  narrow  searches  of  electronic 
databases,  it  is  possible  to  find  the  press  releases 
of  hundreds  of  companies  that  relate  to  early  annual 
and  quarterly  results  or  earnings  information.  Most 
companies  seem  to  have  included  in  their  press 
releases  the  basic  information  that  would  be 
prepared  for  inclusion  in  a  periodic  report.  Some 
companies  also  use  press  releases  to  announce  the 
early  filing  of  periodic  reports  with  the  Commission 
and  to  publish  the  same  financial  information  that 
tbey  include  in  their  filings  with  the  Commission. 


company's  release  or  include  all  the 
information  in  the  release.'^''  The 
unevenness  of  press  release  disclosure 
raises  concerns  that  not  all  investors  are 
informed  of  a  company's  financial 
results  at  the  same  time.  Moreover, 
presentation  of  annual  and  quarterly 
information  in  press  releases  differs 
from  company  to  company.  Sometimes 
this  variance  appears  to  arise  because  a 
company  wants  to  focus  on  the  positive 
aspects  of  the  financial  information. '^s 

To  ensure  uniform  and  even 
disclosure  by  public  companies,  we 
propose  to  require  domestic  reporting 
companies  to  report  selected  financial 
data  on  Form  8-K.  That  report  would  be 
due  on  the  earlier  of  the  date  they  issue 
a  press  release  containing  earnings 
information  or  either  the  date  that  is  30 
days  after  the  end  of  each  of  the  first 
three  quarters  of  their  fiscal  year  or  60 
days  after  the  end  of  their  fiscal  year. 

The  Form  8-K  would  include  the 
selected  financial  data  required  by  Item 
301  of  Regulation  S-K  for  both  the  most 
recently  completed  fiscal  quarter  and 
interim  period  or  year.  For  comparative 
purposes,  we  also  would  require 
companies  to  disclose  Item  301 
financial  data  for  the  same  periods  of 
the  prior  year.  For  example,  if  a 
company  issued  an  early  press  release 
announcing  earnings  results  for  its 
second  quarter,  its  Form  8— K  would 
include  Item  301  information  for  the 
three  months  comprising  the  second 
quarter  as  well  as  for  the  six  months 
ending  the  second  quarter.  The  Form 
also  would  include  Item  301 
information  for  the  corresponding 
periods  of  the  prior  year  so  investors 
could  compare  current  results  with  last 
year's  results. 

We  believe  the  press  releases  of  most 
companies  include  at  least  this  level  of 
basic  material  information.  Accordingly, 
we  do  not  believe  the  requirement 
would  impose  a  significant  burden  on 
domestic  reporting  companies, 
particularly  those  that  consistently  issue 
press  releases.  As  for  companies  that  do 
not  follow  the  press  release  practice,  we 
believe  that  they  nevertheless  would  be 
able  to  prepare  Item  301  information  by 
the  30th  day  after  the  end  of  their 
quarters  or  the  60th  day  after  the  end  of 
their  fiscal  years. 

Regulation  S-B  does  not  contain  a 
disclosure  requirement  comparable  to 
Item  301  of  Regulation  S-K.  Thus,  small 
business  issuers  now  are  not  required  to 


provide  Regulation  S-K,  Item  301 
information  in  their  disclosure 
documents.  Also,  transitional  small 
business  issuers  are  not  required  to 
provide  this  information.  VVe  propose  to 
require  all  small  business  issuers, 
including  transitional  small  business 
issuers,  to  provide  Regulation  S-K,  Item 
301  information  in  Form  8-K  reports 
filed  in  advance  of  their  quarterly  or 
annual  reports.  We  request  your 
comments  on  whether  small  business 
issuers  should  be  required  to  provide 
Regulation  S-K,  Item  301  information  in 
these  current  reports.  Should  small 
business  issuers  providing  disclosure 
based  on  Regulation  S-B  be  subject  to 
this  requirement?  Should  transitional 
small  business  issuers  be  subject  to  this 
requirement?  Would  it  be  more  difficult 
for  small  business  issuers  to  comply 
with  this  requirement?  Would  the 
additional  time  and  cost  of  this 
disclosure  requirement  outweigh  the 
increase  in  investor  protection? 

We  believe  that  all  investors  and  the 
market  would  benefit  from  being  able  to 
review  selected  financial  data  earlier 
than  they  can  today.  Would  these 
benefits  justify  the  cost  associated  with 
an  additional  filing?  Should  we  require 
mor<j  or  less  than  Item  301  information? 
If  more,  what  kinds  of  additional 
information  should  we  require?  Should 
we  require  companies  to  discuss  factors 
that  may  affect  the  comparability  of 
current  results  with  last  year's  results? 
If  less,  what  should  we  omit?  Would 
current  interim  financial  data  be 
meaningful  absent  presentation  of 
historical  comparative  information? 
Given  the  limited  nature  of  the 
information  required  by  Item  301, 
should  we  require  companies  to  file  the 
Form  8-K  even  earlier  than  proposed 
(e.g.,  20  or  25  days  after  the  end  of  the 
quarter  and  45  or  50  days  after  the  end 
of  the  year)? 

b.  Solicitation  of  Comment  on  Whether 
to  Accelerate  Due  Dates 

Since  1970,  annual  reports  have  been 
due  90  days  after  a  reporting  company's 
fiscal  year  end.'^'  Quarterly  reports, 
since  they  were  first  required  in  1946, 
have  always  been  due  within  45  days 
after  the  end  of  a  quarter."*'  Many 
companies  file,  or  ostensibly  could  file, 
their  periodic  reports  before  they  are 
due. 

In  this  age  of  computers, 
instantaneous  communications  and 


'•"Some  services  apparently  publish  verbatim 
almost  any  company  press  release  (e.g..  Business 
Wire  or  PR  Newswire).  Not  all  investors  have  access 
or  know  about  these  services. 

"'See,  e.g.,  Antilla,  Quarterly  Reports  Often 
Mask  Companies'  Ugly  Truths,  The  Dallas  Morning 
News.  Apr.  12.  1998  at  13A. 


'"See  Exchange  Act  Release  Nos.  9000  (Oct.  21. 
1970)  135  FR  16919]  and  9004  (Oct.  28.  1970)  (35 
FR  17537).  Before  1970,  the  due  date  for  filing 
annual  reports  was  120  days  after  a  company's 
fiscal  year  end. 

"°.^ee  Exchange  Act  Release  No.  3803  (Mar.  28. 
1946)111  FR  10988). 
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electronic  filing,  we  believe  it  is 
possible  for  reporting  companies  to  file 
their  annual  and  quarterly  Exchange  Act 
reports  sooner  than  they  are  currently 
due.  Public  companies,  as  a  group,  have 
had  decades  of  experience  in  preparing 
Exchange  Act  periodic  reports  within  90 
and  45  days.'^' 

As  the  proposed  registration  system 
makes  clear,  the  securities  markets 
move  faster  than  they  did  before. 
Commentators  have  long  remarked  that 
because  the  due  dates  for  quarterly 
reports  are  so  lengthy,  the  information 
required  by  Form  lO-Q  or  10-QSB  is 
stale  by  the  time  the  reports  are 
available.532  Annual  information — when 
provided  90  days  after  a  fiscal  year 
end — is  also  viewed  as  stale.  We  believe 
investors  and  the  market  would  realize 
immediate  and  ongoing  benefits  if 
domestic  reporting  companies  filed 
their  annual  and  quarterly  reports 
earlier  than  currently  due.  We  also 
believe  earlier  due  dates  would  provide 
investors  with  more  timely  disclosure  as 
well  as  shorten  the  period  during  which 
periodic  results  would  be  available  to 
only  certain  investors. 

For  these  reasons,  as  an  alternative  to 
the  proposal  to  add  a  financial  reporting 
requirement  to  Form  8-K  discussed 
above,  we  request  comment  on  whether 
we  should  accelerate  the  due  dates  for 
annual  and  quarterly  reports.  Should  we 
require  companies  to  file  quarterly 
reports  on  Forms  10-Q  or  10-QSB 
within  30  days  after  their  first  three 
fiscal  quarters?  Should  we  require  them 
to  file  annual  reports  within  60  days 
after  their  fiscal  year  end?  Would 
companies  find  it  feasible  to  prepare 
their  periodic  reports  within  those 
periods?  If  we  adopt  this  ahemative, 
should  the  periods  be  lengthened  (e.g., 
to  35  or  40  days  after  the  end  of  a 
quarter  and  70  or  75  days  after  the  end 
of  a  fiscal  year)?  Should  small  business 
issuers,  because  they  may  have  fewer 


"'  Since  1970,  we  have  expanded  the  information 
required  by  Form  10-Q  only  twice  to  any  notable 
extent.  In  1981,  we  added  the  requirement  for 
MD&A  information.  Exchange  Act  Release  No. 
17524  (Feb.  17.  1981);  see  Item  2  of  Part  2  of  Form 
10-Q-  Last  year  we  added  a  disclosure  requirement 
relating  to  market  risk.  Exchange  Act  Release  No. 
38223  (Jan.  31,  1997);  see  Item  3  of  Part  2  of  Form 
10-Q. 

'"  "In  a  slower,  paper-based  world,  quarterly 
reporting  frames  were  deemed  adequate  for 
purposes  of  the  1934  Act's  continuous  disclosure 
system*   *  *  (bjut  in  an  era  of  electronic  reporting, 
it  is  possible  to  advocate  a  much  more  rapid 
reporting  obligation."  Coffee,  Brave  New  World? 
The  Impact(s)  of  the  Internet  on  Modem  Securities 
Regulation.  52  Bus.  Law  1195,  1199  (Aug.  1997).  In 
1969,  former  Commission  Chairman  Manuel  Cohen 
said:  "because  companies  need  not  file  the 
[quarterly]  report  until  45  days  after  the  end  of  the 
quarter,  the  information  is  often  stale."  See  Brown. 
Corporate  Communications  and  the  Federal 
Securities  Laws.  53  Geo.  Wash.  L.  Rev.  741.  (1985). 


resources,  be  given  more  time  to  prepare 
periodic  reports  than  larger  issuers? 
Should  larger  issuers,  because  their 
accounting  issues  may  be  more 
complex,  be  given  the  same  amount  or 
more  time  than  small  business  issuers  to 
prepare  their  periodic  reports?  If  we 
were  to  reduce  the  time  period  for  filing 
annual  and  quarterly  reports,  should  we 
also  shorten  the  filing  period  for  the 
transition  report  that  must  be  filed  after 
an  issuer  changes  its  fiscal  year? 

We  solicit  comment  on  whether 
accelerated  periodic  reporting 
requirements  would  exacerbate  the 
problems  of  selective  disclosure  by 
issuers  to  certain  analysts  or 
shareholders.  Are  there  steps  other  than, 
or  in  addition  to,  accelerating  the  due 
dates  of  periodic  and  current  reports 
that  the  Commission  should  take  to 
address  selective  disclosure  to 
institutional  investors  through 
conference  calls,  advance  press  releases 
or  other  methods? 

2.  Other  Reporting  Events 

We  propose  to  expand  the  items  of 
disclosure  that  reporting  companies 
must  report  on  Form  8-K  to  include: 
material  modifications  to  the  rights  of 
security  holders;  departure  of  a  CEO  or 
CFO;  material  defaults  on  senior 
securities;  certain  auditor  notifications; 
and  company  name  changes.  Some  of 
the  proposed  items  currently  have  to  be 
disclosed  only  on  a  quarterly  basis. 
Other  proposed  items  may  be  reported 
if  the  company  chooses  to  do  so  or  feels 
compelled  to  do  so  because  of  concerns 
about  antifi-aud  provisions.  We  believe 
that  prompt  reporting  by  issuers  of  each 
of  these  events  would  enhance  investor 
protection.  We  solicit  comment  on 
whether  other  disclosure  should  be 
required  on  Form  8-K.  If  so,  what  types 
of  information?  If  companies  disclose 
less  information  to  the  market  when 
experiencing  difficulties,  is  there  a  need 
for  more  frequent  reports  or  updates 
when  events  such  as  those  we  propose 
to  add  take  place? 

We  also  propose  to  accelerate  the  due 
date  of  reports  that  must  be  filed  on 
Form  8-K.  The  longer  the  period  of  time 
between  the  occurrence  of  a  material 
event  and  the  public  reporting  of  the 
event,  the  greater  the  likelihood  that 
over  the  course  of  that  period  security 
holders  wall  be  selectively  informed  of 
that  material  information.  The  unfair 
trading  advantage  that  may  result  can  be 
significantly  lessened  if  information 
about  material  events  is  reported  earlier 
on  Form  8-K. 


a.  Material  Modifications  to  the  Rights 
of  Security  Holders 

The  Commission  believes,  as  did  the 
Advisory  Committee,  that  reporting 
companies  should  promptly  and 
publicly  notify  their  security  holders 
about  material  modifications  in  their 
rights.'^'  The  Commission  proposes  to 
add  an  item  to  Form  8-K  that  would 
accelerate  the  disclosure  of 
developments  that  materially  modify 
the  rights  of  security  holders,  favorably 
or  unfavorably,  to  within  five  calendar 
days  of  the  development  or  event 
causing  the  modification. 

Under  current  requirements,  a 
reporting  company  must  disclose  the 
general  effects  of  those  modifications  in 
the  report  on  Form  10-Q  or  Form 
10-QSB  for  the  quarter  in  which  the 
modifications  occiu-.534  That 
requirement  allows  reporting  companies 
to  delay  filing  this  information  for  up  to 
four  and  a  half  months  after  changes  to 
security  holder  rights  have  occurred. 
That  timing  is  unnecessarily  long  given 
the  significance  of  these  matters  to 
security  holders  and  the  possibility  that 
modifications  to  their  rights  could  have 
a  dramatic  effect  on  the  value  of  the 
securities  they  own. 

Under  our  proposal,  reporting 
companies  would  be  required  to 
promptly  disclose  on  Form  8-K  any 
modification  of  the  instruments  that 
define  security  holder  rights, 
modifications  to  security  holder  rights 
resulting  fi-om  the  issuance  of  another 
class  of  securities,  and  modifications 
resulting  because  of  restrictions  on 
working  capital  or  payment  of 
dividends. 

We  solicit  comment  on  this  proposal. 
Should  it  encompass  other  specific 
events  that  could  materially  affect 
security  holder  rights,  such  as 
reincorporation  from  one  state  to 
another,  elimination  of  preemptive 
rights,  or  adoption  of  an  anti-takeover 
plan. 

b.  Departure  of  CEO,  CFO,  COO  or 
President 

The  departure  of  a  reporting 
company's  chief  executive  officer,  chief 
financial  officer,  chief  operating  officer, 
president,  or  any  person  serving 
equivalent  functions,  is  a  material  event 
that  often  can  cause  changes  in  the 


"'  The  Advisory  Committee  recommended  that 
the  Commission  expand  Form  8-K  to  require 
disclosure  about  developments  that  would  result  in 
material  modifications  to  the  rights  of  security 
holders.  See  Advisory  Committee  Report  at  p.  27 
and  Appendix  B  at  p.  55. 

"'Item  2  of  Part  II  of  Form  10-Q  and  10-QSB. 
Foreign  private  issuers  are  not  required  to  file 
quarterly  reports  and  therefore  are  not  subject  to 
this  disclosure  requirement. 
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market  price  of  the  company's  securities 
as  well  as  changes  to  the  company's 
business  or  goals.  Today,  reporting 
companies  are  not  required  to  disclose 
these  events  on  either  a  quarterly  or 
current  basis,  although  many  do  report 
them  on  a  timely  basis  because  the 
departure  of  a  CEO,  CFO,  COO  or 
president  is  usually  viewed  as  a 
material  event. '^s 

The  Advisory  Committee  recognized 
that  general  principles  of  materiality 
often  cause  reporting  companies  to 
promptly  disclose  the  termination  of 
their  CEOs,  CFOs,  COOs  or  president; 
nonetheless,  it  recommended  that  the 
Commission  expand  Form  8-K  to 
accelerate  and  mandate  disclosure  of  the 
resignation  or  removal  of  a  public 
company's  top  five  executive  officers.'^* 

We  believe  it  is  important  to  investors 
and  the  market  that  public  companies 
promptly  report  news  of  the  departure 
of  B  CEO,  CFO,  COO,  president  or  any 
person  serving  in  those  capacities. 
Whether  the  departure  is  the  result  of 
resignation  or  termination  or  another 
reason  also  would  be  of  interest  to 
investors.  Accordingly,  the  Commission 
proposes  to  add  an  item  to  Form  8-K  to 
require  disclosure  of  that  departure 
information.  Given  the  significance  of 
this  information,  we  solicit  comment  on 
whether  it  should  be  reported  within 
one  business  day  of  the  departure. 

We  also  seek  comment  on  whether  the 
proposal  should  be  extended  to  include 
more  than  just  a  company's  CEO,  CFO, 
COO  and  president.  Should  we  require 
a  company  to  disclose  on  Form  8-K  the 
departure  of  any  of  its  five  most  highly 
compensated  executive  officers?  Are 
other  positions,  whether  or  not  based  on 
compensation,  significant  enough  to 
justify  mandating  Form  8-K  disclosure 
when  they  are  vacated?  For  example, 
should  Form  8-K  require  disclosure  of 
the  departure  of  key  personnel  who 
make  significant  contributions  to  the 
company,  such  as  a  chief  technology 
officer  or  head  of  information  systems, 
a  scientist,  researcher,  or  head  of 
marketing  or  production? 

c.  Material  Defaults  on  Senior  Securities 

Any  material  default  by  a  reporting 
company  on  pavements  of  principal  or 
interest  or  any  other  scheduled  payment 
on  its  securities  could  have  severe 


"'Item  6  of  Form  ft-K  currently  requires  prompt 
disclosure  of  a  director's  resignation  or  declination 
to  stand  for  re-election.  The  Item  does  not  require 
similar  disclosure  with  respect  to  CEOs.  CFOs. 
COOs  or  president. 

"*  See  Advisory  Committee  Report  at  p.  27  and 
Appendix  B  at  p.  55.  The  Committee  did  not  limit 
its  recommendation  to  disclosures  regarding  the 
CEO.  CFO.  COO  and  president.  It  extended  its 
recommendation  to  the  "top  five"  or  "five  most 
senior"  executive  officers. 


consequences  to  the  reporting  company, 
its  business  and  its  security  holders. 
The  default  is  especially  significant 
when  senior  securities  are  involved, 
because  a  default  on  those  securities 
may  signal  that  the  company  faces 
imminent,  serious  financial  difficulty. 

Under  current  reporting  requirements, 
disclosure  of  material  defaults  on  senior 
securities  need  be  made  only  on  a 
quarterly  basis.*^^  The  Commission 
believes  quarterly  reporting  of  such 
events  is  insufficient,  as  did  the 
Advisory  Committee."*  Reporting 
companies  should  be  required  to 
provide  current  public  notice  of  all 
material  defaults  on  senior  seciu"ities  so 
that  investors  have  time  to  consider  the 
possible  effects  of  any  default,  including 
whether  to  sell  or  hold  their  securities. 
Further,  the  Commission  and  the 
Advisory  Committee  share  concerns 
that,  under  current  reporting  standards, 
default  information  may  become  stale 
before  it  reaches  all  the  security  holders 
of  a  reporting  company. 

For  these  reasons,  we  propose  to 
revise  8-K  to  require  current  disclosure 
of  material  defaults  under  a  company's 
governing  instruments  and  material 
delinquencies  in  a  company's  payments 
of  interest  or  a  dividend  preference  due 
on  its  senior  securities.  Also,  given  the 
potentially  grave  consequences  of  a 
material  default  on  senior  securities,  the 
Commission  does  not  believe  it  would 
be  appropriate  to  allow  reporting 
companies  to  wait  as  much  as  five  days 
to  report  the  event.  Instead,  we  believe 
that  reporting  companies  should 
disclose  this  information  as  soon  as 
possible,  but  certainly  no  later  than  the 
day  following  the  material  default. 
Accordingly,  we  propose  to  set  the  due 
date  at  one  business  day  after  the  day 
the  default  occurred.  Where  the  default 
occurred  on  a  Saturday.  Sunday  or  a 
federal  holiday,  we  propose  that  the 
disclosure  be  due  within  two  business 
days  after  the  day  the  default  occurred. 


"■'  Item  3  of  Part  II  of  Form  10-Q  and  Item  3  of 
Part  II  of  Form  10-QSB.  Both  Items  require 
disclosure  of  defaults  whether  under  the  terms  of 
a  company's  governing  instruments  or  with  respect 
to  arrearages  in  the  payment  of  a  dividend  or  other 
delinquencies.  Neither  Item,  however,  requires 
disclosure  of  defaults  or  arrearages  with  respect  to 
any  class  of  securities  held  entirely  by  or  for  the 
account  of  the  registrant  or  its  wholly  owned 
subsidiaries.  See  Instruction  to  Item  3  of  Part  II  of 
Form  10-Q  and  Instruction  to  Item  3  of  Part  II  of 
Form  10-QSB.  Our  proposal  includes  these  same 
reporting  exceptions. 

""The  Advisory  Committee  also  recommended 
that  the  Commission  accelerate  disclosure  of 
material  defaults  on  senior  securities.  The 
Committee  believed  that  prompt  public  disclosure 
would  reduce  the  possibility  of  unfair  trading  based 
on  selective  disclosure  and  would  improve  market 
efficiency.  See  Advisory  Committee  Report  at  p.  27 
and  Appendix  B  at  pp.  55-56. 


As  with  other  proposed  changes  to 
Form  8-K,  we  solicit  your  comment.  Do 
reporting  companies  need  as  much  as 
five  days  before  they  are  prepared  to  file 
material  default  reports?  Should  we 
limit  the  due  date  to  one  business  day, 
instead  of  two  business  days,  for 
reporting  of  material  defaults  that  occur 
on  a  Saturday,  Sunday  or  federal 
holiday? 

d.  Reliance  on  Prior  Audit 

Fojrm  8-K  already  requires  a  reporting 
company  to  disclose  promptly  when  its 
independent  accountant  resigns, 
declines  to  stand  for  reelection  or  is 
dismissed,  as  well  as  when  it  engages  a 
new  auditor.'^'  To  supplement  these 
items,  the  Commission  is  proposing  that 
a  reporting  company  promptly  report 
when: 

(i)  its  independent  auditor  notifies  it  that 
it  may  no  longer  rely  on  the  audit  report 
included;  and 

(ii)  the  independent  auditor  notifies  it  that 
the  auditor  will  not  consent  to  the  use  of  its 
prior  audit  report  or  the  company  or  one  of 
its  significant  subsidiaries. 

The  Commission  believes  that  such 
announcements  would  be  of  interest 
and  importance  to  investors  and  the 
market  because  they  could  signal  a 
discrepancy  in  the  company's  audited 
financial  reports. '"^  Further, 
announcements  or  dissemination  of 
information  about  such  auditor  notices, 
as  with  announcements  and  information 
about  the  other  events  proposed  to  be 
added  to  Form  8-K,  could  have  an 
immediate  and  significant  impact  on  the 
market  price  of  a  company's  securities. 
We  are  concerned  about  the  potential 
for  unfair  trading  on  the  basis  of 
selective  information.  The  Advisory 
Committee  stated  these  same  concerns, 
and  also  posited  that  timely  disclosure 
about  matters  relating  to  certifying 
would  reinforce  the  auditor's  role  as  a 
gatekeeper. ''■" 

Accordingly,  we  propose  to  add  these 
events  to  those  that  relate  to  a 


!Orm  tt- 
-7  and 


■.V  the 


duuiiu:  .s  1 


""Item  4  of  Form  8-K 

54ojfjg  Advisory  Con.: 
kind  of  disclosure  ^' 
K.  See  .^dvisor^■  Ci 
Appendix  B  at  pp   S^-'jd   .^s  r.o!pr. 
Commission's  proposals  do  not  pre 
Committee's  suggestions.  The  r  - 
expressly  suggest  expanding  I 
disclojure  of  an  accountant  or , 
consent  to  use  of  its  prior  audit  report 

■"  See  Advisory  Committee  Report.  Ay        '     " 
at  pp.  27-28  and  55-56.  The  Committee  • 
that  an  auditor  could  provide  a  gatekeeping 
function  when  asked  to  furnish  or  update  a  consent 
to  the  use  of  its  rep:-   "  •'•         ^  •   -  ''^     ■   •      •    'v 
itself  that  the  repor 

adjustments,  it  ma)  i-.  .,ijiiu;ii  ui  iL-.u^r 
to  use  of  the  report.  By  requiring  compar 
report  when  its  auditor  refuses  to  consen;  ;>,  ...«  ■./. 
its  report,  we  elicit  disclosure  that  may  signal 
problrtns  with  the  company's  financials. 
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company's  accountants  and  auditors 
and  that  are  already  in  Form  S-K.''*^  We 
would  require  companies  to  report  these 
eveoits  within  one  business  day  of  their 
occurrence. 

We  solicit  comment  about  whether 
other  events  concerning  an  auditor's 
report  should  be  included  in  the  Form 
8-K.  For  example,  should  companies 
report  when  they  seek  to  have  another 
auditor  reaudit  a  prior  audited  period? 
The  Committee  did  suggest  we  require 
disclosure  of  engagement  of  a  new 
auditor  to  reaudit  a  prior  audited 
period.  We  seek  comment  on  this 
subject. 

With  respect  to  the  information  about 
auditors  already  required  by  Item  4  of 
Form  8-K,  we  propose  to  accelerate  the 
due  date  for  reporting  that  inforrhation 
to  one  business  day  after  the  reporting 
event  occurs.  We  believe  the 
significance  of  that  information 
warrants  near  immediate  disclosure. 

e.  Name  Changes 

We  propose  to  add  to  Form  8-K  a 
requirement  that  a  reporting  company 
report  any  change  in  its  name.  This 
disclosure  is  not  specifically  required  in 
current  periodic  reports,  although 
companies  may  report  name  changes 
because  general  principles  of  materiaUty 
may  call  for  it.  Under  our  proposal, 
companies  would  report  their  former 
and  current  names  within  five  calendar 
days  after  the  change.  Prompt  reporting 
of  a  change  in  a  reporting  company's 
name  is  important  to  keep  investors 
informed  of  the  status  of  the  company. 
Also,  for  investors  that  are  not  otherwise 
aware,  a-ehange  in  a  company's  name 
often  signals  the  occurrence  of  some 
significant  event  concerning  the 
-company  about  which  they  should 
educate  themselves.  Timely  public 
notice  of  a  name  change  also  would 
allow  investors  to  continue  to  follow  or 
research  the  reporting  company  and 
avoid  concern  about  its  fate  when  its 
familiar  name  is  replaced  by  an 
unfamiliar  one. 

We  solicit  comment  on  this  proposal. 
If  the  name  change  results  fi-om  a 
business  combination  that  was  already 
publicly  announced,  should  we 
nonetheless  require  name  change 
reporting? 

f.  Due  Dates  for  Reporting  Events 

Currently,  most  reports  filed  on  Form 
8-K  are  due  within  15  calendar  days 
after  the  occurrence  of  the  event 


triggering  the  reporting  requirement. S'»3 
Some  reports  are  due  witkin  5  business 
days  after  the  occurrence  of  the  event. 5*^ 

The  Commission  believes  that,  given 
the  explosive  growth  of  the  secondary 
trading  market  and  the  importance  of 
Exchange  Act  reporting  to  it,  reporting 
companies  should  be  required  to 
disclose  more  information  about 
material  events  and  developments  that 
concern  them  and  their  security  holders 
sooner  than  they  are  required  currently. 

The  Advisory  Committee  suggested 
that  the  due  date  for  mandated  reports 
on  Form  8-K  be  accelerated  from  15 
calendar  days  to  5  business  days.**'  The 
Commission  believes  it  is  appropriate  to 
go  further,  however,  and  proposes  to 
accelerate  the  general  Form  8-K  due 
date  to  5  calendar  days  after  occurrence 
of  the  events  required  to  be  reported  on 
the  Form.''**  For  disclosures  of  material 
defaults  and  notices  that  a  company's 
independent  accountant  has  resigned, 
declined  to  stand  for  reelection  or  been 
replaced, '•♦■'  as  discussed  above,  we 
generally  would  require  companies  to 
report  within  one  business  day  after  the 
date  of  the  reportable  event.  We  also 
propose  to  accelerate  the  reporting  of 
resignations  of  any  of  the  registrant's 
directors  to  within  one  business  day  of 
the  reportable  event. '■•* 

The  Commission  recognizes  that 
acceleration  of  the  due  date  may  create 
some  burdens  for  reporting  companies; 
however,  we  believe  that  any  burdens 
are  outweighed  by  investors'  and  the 
market's  need  for  current  information. 
With  respect  to  each  proposed  addition 
to  or  acceleration  of  reporting  under 
Form  8-K,  the  Commission  believes  that 
security  holders  and  the  market  have  a 
need  for  prompt  disclosure  particularly 
because  the  events  could  impact  the 
market  price  of  the  repoi+ing  company's 
securities.  We  also  believe  that  the  faster 
that  material  information  is  publicly 
disclosed,  the  less  the  potential  for 


'■"^See  proposed  revisions  to  Item  304  of 
Regulation  S-B.  17  CFR  228.304.  and  proposed 
revisions  to  Item  304  of  Regulation  S-K.  17  CFR 
229.304. 


'•"  Events  concerning  changes  in  control  of  a 
registrant,  acquisition  or  disposition  by  a  registrant 
of  a  significant  amount  of  assets,  and  a  registrant's 
bankruptcy  or  receivership,  as  well  as  other  events, 
must  be  reported  within  15  calendar  days  of  the 
occurrence  of  the  event.  See  General  Instruction  B. 
of  Form  8-K. 

'■"Registrants  must  file  reports  on  Form  8-K 
within  5  business  days  of  both  changes  in  the 
registrant's  certifying  accountant  and  the 
resignation  of  any  of  the  registrant's  directors.  See 
General  Instruction  B.  of  Form  8-K. 

"'Advisory  Committee  Report  at  p.  27. 

'■^As  discussed  above,  this  due  date  would  not 
apply  to  the  reporting  of  annual  and  quarterly 
financial  results  on  Form  8-K. 

'"This  information  is  currently  required  to  be 
disclosed  unde.  Item  4  of  Form  8-K,  within  5 
business  days  of  the  event. 

'"This  information  is  currently  required  under 
Item  6  of  Form  8-K  and  is  due  today  within  5 
business  davs  of  the  event. 


unfair  trading  on  the  basis  of  selective 
disclosure. 

We  ask  for  your  comment  on  this 
proposal.  Does  the  proposed  5-day 
reporting  period  provide  reporting 
companies  with  enough  time  to  file 
their  reports?  If  not,  should  the  due 
dates  be  extended,  as  the  Committee 
suggested,  to  5  business  days?  Should 
material  defaults  be  reported  faster  than 
other  events  required  to  be  reported  on 
Form  8-K?  Should  the  due  date  of  other 
required  reports  similarly  be  set  at  one 
business  day? 

C.  Signatures 

1.  Exchange  Act  Reports  and 
Registration  Statements 

The  Commission  is  proposing  to 
revise  the  signatures  section  of  all 
registration  statements  and  periodic 
reports  filed  under  the  Exchange  Act  to 
mandate  that  the  persons  who  are 
required  to  sign  those  reports  must 
certify  that  they  have  read  the 
registration  statement  or  report  and  that 
they  know  of  no  untrue  statement  of  a 
material  fact  or  omission  of  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading.*'*'  The  proposal 
also  would  expand  the  number  of 
persons  required  to  sign  Forms  8-A,  10, 
10-SB,  20-F,  40-F,  10-Qand  10-QSB, 
to  include  the  principal  executive 
officers  of  the  registrant  and  a  majority 
of  the  board  of  directors  of  the 
registrant.550  Although  we  are  not 
proposing  to  require  that  a  majority  of 
board  members  sign  current  reports 
filed  under  cover  of  Form  8-K  and  6- 
K,  we  would  require  the  signatory  for 
the  registrant  to  certify  that  he  or  she 
provided  a  copy  of  those  reports  to  the 
registrant's  board  of  directors.  That 
certification  should  encourage  board 
participation  in  the  disclosures  required 
to  be  made  on  those  Forms.**' 


'"•'The  proposal  relates  to  Exchange  Act  Forms  8- 
A.  10.  10-SB,  20-F,  40-F,  6-K.  8-K.  lO-Q,  10- 
QSB,  10-K  and  10-KSB.  The  Commission  is  not 
currently  proposing  to  change  the  language  in  these 
Forms  that  direct  the  registrant  to  file  a  specified 
number  of  copies  with  the  Commission.  Of  course, 
reporting  entities  that  file  the  Forms  electronically 
pursuant  to  Regulation  S-T  need  not  submit 
multiple  copies  electronically. 

""Forms  10-K  and  10-KSB  already  require  those 
persons  to  sign  those  Forms.  See  Instruction  D.(2)(a) 
of  Form  lOK  and  Instruction  C.2.  of  Form  10-KSB. 
Forms  8-K  and  6-K  only  require  the  signature  of 
the  officer  signing  on  behalf  of  the  registrant  and 
in  his  or  her  capacity  as  an  officer  of  the  registrant. 
See  Form  6-K  and  Form  8-K.  We  do  not  propose 
to  revise  either  Form  6-K  or  8-K  to  require  more 
signatures. 

'"Although  board  members  may  not  review  the 
disclosures  in  those  Forms  before  receiving  them 
from  the  registrant,  we  believe  that  the  delivery 
requirement  would  increase  director  awareness  of 
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We  believe  that  persons  signing  the 
report  will  be  less  likely  to  adopt  the 
practice  of  simply  signing  blank 
signature  pages  without  having  even 
seen  the  report  if  they  must 
affirmatively  state  that  they  have  read 
the  report  and  that  they  know  of  no 
untrue  statement  of  a  material  fact  or 
omission  of  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in 
light  of  the  circumstances  under  which 
they  were  made,  not  misleading.''^ 
Requiring  a  signatory  of  current  reports 
to  provide  a  copy  of  those  reports  to  the 
registrant's  board  of  directors  would,  at 
a  minimum,  help  ensure  that  the  board 
is  quickly  informed  about  material 
current  developments  or  events  that 
concern  the  registrant. 

This  proposal  is  based  in  part  on  the 
Advisory  Committee's  finding  that  the 
disclosures  made  in  Exchange  Act 
reports  tends  to  be  of  a  lesser  quality 
than  the  disclosures  made  in  Securities 
Act  filings.  The  Committee  believed 
that,  generally,  one  way  to  improve 
Exchange  Act  disclosures  would  be  to 
require  senior  management  to  review 
the  Exchange  Act  reports  filed  on  behalf 
of  the  company  they  managed. ''^ 

The  Commission  concurs  with  the 
Committee's  goal  that  management  take 
a  more  active  role  in  the  disclosure  the 
registrant  makes  in  its  Exchange  Act 
reports  as  well  as  acknowledge  more 
responsibility  for  the  disclosure  in  their 
reports. "•'  We  also  note,  as  the 


the  disclosure  in  the  reports,  and  therefore  possibly 
increase  their  participation.  Moreover,  the 
Commission  has  noted  that  certain  companies  may 
h«ve  no  internal  system  by  which  to  provide 
directors  with  significant  corporate  information. 
The  Commission  has  indicated  before  that  directors 
must  assume  some  responsibility  with  respect  to 
disclosures  made  by  the  companies  on  whose 
boards  they  sit.  See,  e.g..  Exchange  Act  Release  No. 
17114  (Sept.  2.  1980)  [45  FR  63630). 

552  j(jg  Advisory  Committee  noted  in  its  Report 
that  it  was  advised  that  senior  management  of 
reporting  companies  routinely  execute  the  signature 
pages  for  Exchange  Act  reports  without  having  or 
reviewing  the  report  itself  See  Advisory  Committee 
Report.  Appendix  B  at  p.  50.  The  Advisory 
Committee  learned  in  various  meetings  and  through 
research  that  board  members  devote  less  attention 
to  Exchange  Act  reports  than  they  devote  to 
reviewing  Securities  Act  filings.  See  Advisory 
Committee  Report,  Appendix  A  at  pp.  49-53. 

*''The  Committee  also  suggested  that,  the 
Commission  require  senior  management  to  address 
and  submit  a  report  to  the  audit  committee  of  the 
board  of  directors  describing  the  procedures 
employed  to  ensure  compliance  with  disclosure 
and  accounting  standards  and  requirements.  See 
Advisory  Committee  Report,  Appendix  B  at  pp.  50- 
54. 

"■•In  1980.  the  Commission  amended  Form  10- 
Kitt)  require  that  the  Form  be  signed  on  behalf  of 
the  registrant  by  the  registrant's  principal  executive 
officer(s).  its  principal  financial  officer,  its 
controller  or  principal  accounting  officer  and  by  at 
least  a  majoritv  of  the  board  of  directors.  Exchange 
Act  Release  No.  17114  (Sept.  2.  1980).  The 
Commission  noted  that,  while  commentators  either 
did  not  address  or  object  to  the  proposal  to  require 


Committee  did,  that  revisions  to 
enhance  the  disclosures  in  Form  8-K 
may  improve  disclosure  for  Securities 
Act  purposes,  because  almost  all 
seasoned  issuers  incorporate  their 
Exchange  Act  reports  into  their 
Securities  Act  registration  statements. 

We  recognize  that  companies  may 
find  it  inconvenient  to  obtain  the 
additional  signatures  that  would  be 
necessary  to  file  the  report.  However, 
we  believe  the  instructions  to  the 
Forms,  current  or  proposed,  that 
provide  for  conformed  signatures  would 
significantly  ease  any  logistical  burdens 
associated  with  obtaining  the  signatures. 

2.  Securities  Act  Filings 

We  also  propose  to  revise  the 
signature  sections  of  certain  registration 
statements  under  the  Securities  Act  to 
mandate  that  any  person  signing  the 
registration  statements  certify'  that  he  or 
she  has  read  the  registration  statement 
and,  to  his  or  her  knowledge,  it  does  not 
contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  required  to  be  stated  therein  or 
necessary  to  make  the  statements 
therein  not  misleading.'"  Unlike  the 
Exchange  Act  proposals,  we  would  not 
expand  the  number  of  persons  required 
to  sign  the  registration  statements."* 

We  hope  that  the  certification 
requirement  would  cause  the 
signatories,  who  typically  also  manage 
and  control  the  issuer,  to  read  the 
disclosure  and  perhaps  even  participate 
more  in  the  preparation  of  the  filing.  We 
seek  your  comment  on  this  proposal. 
Would  the  proposed  certification  have 
any  effect  on  the  extent  to  which  the 
signatories  participate  in  overseeing  the 
disclosure?  Would  it  change  the  extent 
to  which  management  of  the  companies 
are  given  draft  disclosure  or  given  time 
to  read  the  disclosure  before  filing? 
Given  that  signatories  are  already 
responsible  for  the  disclosure  under  the 
liability  provisions  of  the  Securities 


executive  officers  to  sign  the  Form  10-K.  they  did 
object  to  the  proposal  that  board  members  be 
required  to  sign.  The  Commission  adopted  the 
proposal  over  the  commentators'  objections  because 
it  concluded  that  the  requirement  would  help  shift 
the  focus  to  Exchange  .Act  reporting.  By  shifting  the 
focus,  the  Commission  expected  that  officers  and 
directors  would  pay  more  attention  to  the 
disclosures  made  in  Forms  10-K  and  to  participate 
more  in  their  preparation.  It  believed  then,  as  we 
do  now.  that  the  signature  requirement  would 
impose  an  added  measure  of  discipline  that  would 
provide  benefits  that  outweighed  the  potential 
impact,  if  any.  of  the  signature  on  legal  liability. 

"'We  would  revise  existing  Securities  Act  Forms 
SB-1  and  SB-2.  Proposed  Securities  Act  Forms  A. 
B.  C  and  SB-3  would  include  the  same  certification. 

""Forms  S-1.  S-2.  F-1.  F-2.  S-3.  F-3.  S-».  F- 
4  and  S-11  currently  require  the  signatures  of  uie 
same  persons  we  would  require  to  sign  proposed 
Forms  A.  B  and  C. 


Act,"^  would  certification  have  any 
effect? 

D.  Form  6-K  Submissions 

Form  6-K  is  a  critical  part  of  the 
Exchange  Act  disclosure  system  for 
foreign  private  issuers.  Form  6-K 
requires  a  foreign  private  issuer  to 
furnish  the  Commission  with  all  the 
material  information  that  the  foreign 
issuer: 

l.iDiscloses  or  is  required  to  disclose 
under  the  laws  of  its  domicile  or  place 
of  incorporation; 

2.  Files  or  is  required  to  file  with 
stock  exchanges  that  list  its  securities: 
and 

3.  Distributes  or  is  required  to 
distribute  to  its  security  holders. "* 

Unlike  Form  S-K.^'Vorm  6-K  does 
not  explicitly  encourage  current 
voluntary  disclosure  that  is  not 
dependent  upon  foreign  requirements. 
The  Commission  believes  foreign 
issuers  should  be  encouraged  to  keep 
their  security  holders  and  the  market 
up-to-date,  particularly  because  they 
may  report  less  frequently  than 
domestic  issuers  do  under  the  Exchange 
Act  system.  Accordingly,  the 
Commission  proposes  to  add  an 
instruction  to  Form  6-K  to  encourage 
foreign  issuers  to  submit  voluntarily 
current  information  that  the  issuer 
deeitis  of  importance  to  its  security 
holders.  Because  the  submission  would 
be  voluntary,  we  are  not  proposing  a 
filing  deadline,  but  we  would 
recommend  that  foreign  issuers 
promptly  submit  the  Form  6-K  after 
becoming  aware  of  the  information.  We 
would  deem  information  submitted 
voluntarily  not  to  be  filed  for  purposes 
of  Section  18,  just  as  we  do  all 
information  under  cover  of  Form  e-K.'** 

We  solicit  comment  on  the  proposed 
instruction.  Rather  than  encourage  more 
disclosure  by  foreign  private  issuers, 
should  we  mandate  particular 
disclosures  not  required  under 
applicable  foreign  requirements?  If  so, 
what  disclosures  should  be  mandatory? 
For  example,  should  we  require  issuers 
to  report  risk  factor  information  similar 
to  what  would  be  required  in  Form 
10-Q?  Should  we  encourage  reporting 
of  other  information  about  the  issuer  by 
enumerating  in  the  proposed  instruction 
areas  of  possible  interest  to  investors? 

The  Commission  is  also  proposing  to 
revise  Form  6-K  to  include  four  new 


''^  See  Securities  .Act  Seclii 
§77(k)(»' 

""Sf^i  istruction  i 
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add  alxDx  to  the  c 
check  if  they  are  vi 
6-K  ptirsuant  to  the  propoied  instruciiun 


U.S.C. 


.-K 
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items  in  the  list  of  examples  of  what 
issuers  would  disclose  on  Form  6-K  if 
the  information  is  disclosed  under 
applicable  foreign  requirements.  Those 
items  are:  (i)  changes  in  the  issuer's 
name;  (ii)  material  modifications  to  the 
rights  of  security  holders;  (iii)  any 
material  defaults  on  indebtedness, 
material  arrearages  in  dividends  and 
other  material  delinquencies;  and  (iv) 
departure  of  the  issuer's  chief  executive 
officer,  chief  financial  officer,  chief 
operating  officer  or  president  (or  anyone 
serving  those  functions).  The  existing 
list  on  Form  6-K  mirrors  the  events  that 
domestic  issuers  must  report  on  Form 
8-K.  Because  we  are  proposing  to 
include  these  items  on  Form  8-K,  we 
are  proposing  corresponding  changes  to 
the  Form  6-K  list.  Each  of  the  four 
relates  to  material  events  that  all 
reporting  issuers,  foreign  or  domestic, 
should  disclose  to  their  security  holders 
and  the  market  of  on  a  timely  basis. 

We  seek  comment  on  this  revision. 
Are  there  reasons  to  omit  any  of  the  four 
from  the  instruction?  Should  we 
consider  adding  other,  more  specific, 
informational  items? 

E.  Solicitation  of  Comment  Regarding 
Plain  English  in  Exchange  Act  Reports 

The  Commission  recently  adopted  the 
requirement  that  Securities  Act 
prospectuses  be  drafted  in  plain 
English.  In  the  Securities  Act 
registration  system  we  propose  today, 
investors  would  look  increasingly  to 
Exchange  Act  reports  for  information 
regarding  the  registrant.  These  proposals 
also  would  expand  the  documents  that 
would  be  used  in  connection  with  an 
offering.  The  concerns  that  led  to  the 
plain  English  revisions  included  the 
need  to  read  and  understand  easily  the 
information  that  is  the  basis  for  the 
investment  decision.  Given  today's 
proposals,  these  concerns  would  also 
seem  to  apply  to  Exchange  Act 
documents  that  are  incorporated  by 
reference  into  the  Securities  Act 
prospectus.  One  proposal  to  require  risk 
factor  disclosure  in  Exchange  Act 
registration  statements  and  periodic 
reports  also  requires  that  disclosure  be 
written  using  plain  English  principles. 
We  solicit  comment  on  whether  we 
should  extend  the  plain  English 
requirement  to  all  materials  that  are  a 
part  of  the  prospectus,  including  other 
parts  of  Exchange  Act  reports  that  are 
incorporated  by  reference  into  that 
document.  Would  it  be  more 
appropriate  to  extend  the  plain  English 
requirements  to  all  Exchange  Act 
periodic  reports,  regardless  of  whether 
they  are  incorporated  by  reference  into 
a  Securities  Act  registration  statement? 
Should  we  extend  the  plain  English 


requirements  only  to  certain  parts  of 
Exchange  Act  periodic  reports,  such  as 
the  description  of  the  company's 
business  or  the  MD&A  section? 

XII.  Staff  Review  Policy 

The  Commission  staff  would  continue 
to  review  all  EPO  registration  statements 
for  sufficiency  of  disclosure.  The  staff 
would  review  Form  A  registration 
statements  by  certain  repeat  issuers  and 
Form  C  registration  statements  if  they 
are  selected  in  accordance  with  its 
review  criteria. 

Form  B  registration  statements  would 
not  be  reviewed  by  the  staff  before 
effectiveness.  Although  the  Commission 
will  continue  to  review  their  periodic 
reports  on  a  regular  basis,  we  see  less 
need  for  regulatory  supervision  at  the 
time  of  their  offerings.  We  solicit 
comment,  however,  on  whether  the  staff 
review  should  apply  to  Form  B  offerings 
of  novel  securities.  If  so,  how  should 
"novel"  be  defined  so  as  to  provide 
certainty  as  to  the  possibility  of  review? 
If  the  Commission  staff  reviews  "novel" 
securities  offerings,  would  those 
offerings  tend  to  gravitate  to  the 
unregistered  market? 

Form  B  registration  statements  would 
be  screened  by  the  staff  promptly  after 
being  filed  with  the  Commission.  The 
staff  will  determine  whether  the  offering 
was  eligible  to  be  registered  on  Form 
B  '*6'  and  whether  the  disclosure  raises 
any  "red  flags"  concerning  compliance 
with  the  antifraud  provisions  of  the 
federal  securities  laws.  If  the  offering 
filed  on  Form  B  is  not  eligible  for 
registration  on  Form  B.  the  issuer  would 
have  violated  Section  5  of  the  Act  and 
would  be  referred  to  the  Division  of 
Enforcement  for  appropriate  action.  If 
the  disclosure  raises  "red  flags,"  the 
staff  will  conduct  an  immediate  review 
of  the  registration  statement  and  take 
further  action  as  appropriate. 

Filings  on  Form  A  would  be  divided 
into  two  categories:  those  subject  to 
review  and  those  not  subject  to  review. 
Filings  by  smaller  and  unseasoned 
issuers  would  be  reviewed  by  the  staff 
in  the  same  way  they  are  today. 
However,  medium-sized  seasoned 
issuers  may  designate  the  time  and  date 
that  their  registration  statements  on 
Form  A  would  become  effective;  these 
filings  obviously  would  not  be  subject  to 
staff  review  prior  to  effectiveness.  Some 
commenters  on  the  Concept  Release 
suggested  that  the  Division  disclose  its 
review  criteria  to  provide  more 
predictability  in  the  offering  process. '^^ 


""The  issuer  and  the  offering  must  meet  the 
eligibility  requirements  set  forth  in  General 
Instruction  I.  of  Form  B. 

'"See,  e.g.  comment  letters,  in  File  No.  87-19- 
96,  from  PSA  The  Bond  Market  Trade  Ass'n  (Nov. 


They  noted  that,  other  than  in  the  case 
of  initial  public  offerings  which  are 
always  reviewed  by  the  staff,  the 
Commission  has  not  chosen  to  tell 
issuers  planning  an  offering  what 
criteria  the  staff  will  use  to  make  its 
decision  about  reviewing  their 
registration  statements. 

We  intend  to  resolve  this  uncertainty 
in  the  case  of  Form  B  offerings  by 
announcing  that  the  staff  will  not 
review  those  offerings.  These 
registration  statements  either  would  be 
effective  upon  filing  or  would  become 
effective  when  the  issuer  chooses.  The 
same  would  be  true  of  Form  A  offerings 
either  made  by  issuers  with  a  public 
float  greater  than  $75  million  or  made 
by  seasoned  issuers  incorporating  an 
annual  report  on  Form  10-K  or  Form 
20-F  that  has  been  reviewed  previously 
by  the  Commission  staff  In  addition,  we 
propose  not  to  review  certain  offerings 
by  large  seasoned  foreign  government 
issuers  registering  on  Schedule  B.  In  all 
other  repeat  offerings,  we  believe  that 
the  positive  effects  on  registration 
statement  disclosure  that  result  from  the 
possibility  of  staff  review  outweigh  the 
cost  of  uncertainty.  As  a  result,  the 
Division  will  not  make  its  review 
criteria  for  other  offerings  public. 

In  order  to  increase  efficiency  and 
certainty  for  issuers,  however,  we 
propose  several  changes  to  the  staff 
review  process  with  respect  to  Exchange 
Act  filings. 

A.  Notification  of  Selection  for  Review 

If  the  proposals  are  adopted,  the 
Division  staff  will  begin  to  notify  the 
issuer  as  soon  as  its  Exchange  Act 
reports  are  selected  for  review.  This 
practice  would  eliminate  the  concerns 
expressed  by  issuers  that  they  are  taken 
by  surprise  when  they  receive  a 
comment  letter  from  the  staff  on  their 
Exchange  Act  filings.  The  staff  also  will 
indicate  in  those  notification  telephone 
calls  approximately  when  comments,  if 
any,  can  be  expected  to  be 
communicated  to  the  issuer  by  the  staff. 

B.  Voluntary  Pre-Review  of  Filings 

If  the  proposals  are  adopted,  the 
Division  staff  will  begin  to  consider 
requests  by  issuers  for  the  staff  to  review 
their  Exchange  Act  disclosure  because 
the  issuer  is  planning  an  offering  in  the 
near  future.  The  Commission  also 
reminds  issuers  that,  as  always,  the 
Division  is  willing  to  discuss  with 
issuers  potential  accounting  problems 
that  may  arise  either  in  due  course  or  in 
connection  with  imusual  transactions. 


8.  1996):  Cleary.  Gottlieb.  Steen  &  Hamilton  (Dec. 
27, 1996);  and  the  N.Y.  State  Bar  Ass'n  (Oct.  25, 
1996). 
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Resolution  of  those  issues  before  filing 
benefits  all  interested  parties.  '" 

This  voluntary  review  option  would 
be  available  to  reporting  issuers  that  are 
concerned  about  receiving  a  staff 
comment  letter  requesting  an 
amendment  to  an  Exchange  Act  report 
that  is  being  incorporated  into  a 
registration  statement  or  that  will  serve 
as  the  basis  for  company  disclosure  in 
a  registration  statement.  Subject  to 
obvious  limitations  on  staff  resources, 
the  staff  will  make  every  effort  to 
accommodate  an  issuer's  request  when 
made  a  reasonable  period  before  an 
offering.  If  the  staff  is  unable  to 
accommodate  a  request,  the  issuer  will 
be  so  advised  promptly  after  the  request 
is  made.  If  the  staff  informs  the  issuer 
that  it  is  unable  to  review  the  issuer's 
Exchange  Act  reports  at  that  time,  the 
staff  would  not  select  those  reports  for 
a  routine  review  during  the  30  days 
thereafter.  At  any  time  more  than  30 
days  thereafter,  the  staff  could  choose  to 
perform  a  routine  review  of  that  issuer's 
reports.  At  ail  times,  the  Commission 
staff  would  reserve  the  right  to  review 
those  reports  for  cause. 

XIII.  Request  for  Coiiunents  About 
Investment  Company  Issuers  and 
Market  Value  Adjustment  Contracts 

A.  Investment  Company  Issuers 

Interested  persons  are  asked  to  submit 
written  comments  on  how  any  aspect  of 
the  proposals  affects  investment 
companies  and  on  how  the  proposals 
should  be  modified  to  reflect  the 
circumstances  of  investment  companies. 
For  example  should  the  safe  harbors  for 
communications  contained  in  proposed 
rules  167,  168  and  169  apply  to 
investment  companies  or  should 
investment  companies  be  expressly 
excluded  from  these  safe  harbors?  Do 
the  proposals,  which  generally  are  tied 
to  the  form  on  which  securities  are 
registered,  adequately  address  delivery 
obUgations  with  respect  to  investment 
company  securities,  particularly  the 
securities  of  closed-end  investment 
companies? 

B.  Market  Value  Adjustment  Contracts 

Life  insurance  companies  sometimes 
issue  so-called  "market  value 
adjustment"  contracts,  either  alone  or  in 
combination  with  a  variable  annuity 
contract.  Under  a  market  value 
adjustment  contract,  an  insurer 
promises  a  contractowTier  a  fixed 
interest  rate,  subject  to  an  adjustment 
based  on  prevailing  interest  rates  in  the 
event  of  early  surrender  of  the  contract. 


Market  value  adjustment  contracts  have 
been  registered  on  Form  S-1,  S-2  or  S- 
3.  Under  today's  proposals,  they  would 
be  registered  on  Form  A  or  B. 

We  solicit  comment  on  how  the 
proposals  affect  market  value 
adjustment  contracts  and  on  how  the 
proposals  should  be  modified  for  these 
contracts.  For  example,  what  criteria 
should  be  used  to  determine  whether  a 
market  value  adjustment  contract  is 
registered  on  Form  A  or  Form  B?  Is  one 
of  these  forms  more  appropriate  for  all 
market  value  adjustment  contracts? 
Should  registration  statements  on  Form 
B  for  market  value  adjustment  contracts 
be  subject  to  the  same  rules  for  time  of 
filing  and  time  of  effectiveness  as  other 
Form  B  registration  statements,  or 
should  they  be  treated  similarly  to 
investment  company  registration 
statements?  Should  the  exemption 
permitting  offers  to  be  made  in  the  pre- 
filing  period  apply  to  market  value 
adjustment  contracts  registered  on  Form 
B?  Should  the  same  delivery 
requirements  apply  to  market  value 
adjustment  contracts  registered  on 
Forms  A  and  B  as  apply  to  other  Form 
A  and  B  offerings,  or  should  market 
value  adjustment  contracts  be  treated 
similarly  to  investment  company 
securities? 

XIV.  Cost-Benefit  Analysis 

The  proposed  new  rules  and 
amendments  should  modernize  and 
improve  the  Commission's  regulatory 
system  for  offerings  under  the  Securities 
Act.  We  believe  our  proposals  would 
enhance  communications  between 
public  companies  and  investors,  and 
promote  investor  protection.  In  this 
section  we  examine  the  benefits  and 
costs  of  the  proposed  revisions  of  the 
Securities  Act  and  Exchange  Act, 
focusing  on  the  groups  that  might  be 
affected.  We  request  that  commentators 
provide  views  and  supporting 
information  as  to  the  benefits  and  costs 
associated  with  the  proposals. 

A.  Impact  on  Investors 

We  anticipate  that  the  proposed  rules 
and  amendments  would  enhance 
investor  protection  by  requiring  issuers 
to  deliver  information  to  investors 
before  they  commit  to  purchasing 
securities.**^  Specifically,  the  proposed 
rules  and  amendments  would  require 
issuers  registering  securities  on  Form  A 
to  deliver  preliminary  prospectuses  to 
potential  buyers  7  days  before  pricing 
for  initial  public  offerings  and  3  days 
before  pricing  for  repeat  offerings. 
Issuers  would  have  to  notify  offerees  of 


material  changes  at  least  24  hours  before 
pricing.  For  Form  B  offerings,  issuers 
would  be  required  to  deliver  term  sheets 
outlining  the  key  features  of  the 
securities  before  accepting  purchases 
from  customers.  In  contrast  to  the 
proposed  rules,  the  final  prospectus 
currently  is  required  to  be  sent  to 
investors  before,  or  at  the  same  time  as, 
the  securities  purchased. '<"-''  Thus 
investors  typically  receive  prospectuses 
after  securities  sales,  rather  than  when 
they  are  considering  the  merits  of 
investments.  The  proposed  rules  and 
amendments  would  accelerate  the 
delivery  of  information  to  investors  in 
some  circumstances,  thereby  ensuring 
they  receive  written  information  before 
investing. 

The  proposed  rules  and  amendments 
would  also  enhance  the  timeliness, 
uniformity,  and  quality  of  disclosure  in 
Exchange  Act  reports  by: 

•  Requiring  registrants  to  file  summary 
finani^ial  information  on  Form  8-K  before 
they  file  Forms  10-K  and  10-Q; 

•  Siortening  the  period  during  which 
foreign  private  registrants  may  file  Form  20- 
F: 

•  Reducing  the  15-day  filing  period  for 
Form  8-K  to  5  days,  and  reducing  the  5-day 
filing  period  for  disclosing  independent 
accountant  and  director  resignations, 
material  defaults,  dividend  arrearages,  and 
delinquencies  filed  on  Form  8-K  to  1  day; 

•  Requiring  registrants  to  repiort  additional 
events  on  Form  8-K,  including: 

— Material  modifications  to  rights  of  security 

holders; 
— Departures  of  CEO,  CFO,  COO  or  president 

(or  persons  in  equivalent  positions); 
— Material  defaults  on  senior  securities  (must 

be  disclosed  no  later  than  one  day 

following  default); 
— notices  that  reliance  on  prior  audit  is  no 

longer  permissible,  or  that  auditor  will  not 

consent  to  use  of  its  report  in  a  Securities 

Act  filing;  ***  and 
— change  in  company  name. 

•  Altering  Form  6-K  to: 

— Encourage  registrants  to  voluntarily  and 

promptly  report  current  important 

information; 
— Suggest  that  registrants  report  the  same 

events  that  are  reported  pursuant  to  Form 

8-K; and 
— Include  a  signature  requirement. 

•  Treating  the  information  in  Part  I  of 
Forms  10-Q  and  10-QSB  as  'filed"  for 
purposes  of  Section  18  under  the  Exchange 
Act;  "^  and 


miilton  (Dec. 
i'n  (Oct.  25, 


*•>  We  would  exclude  from  this  policy  Exchange 
Act  reports  filed  in  accordance  with  requirements 
of  foreign  law,  such  as  Forms  40-F  and  6-K. 


^See  proposed  Securities  Act  Rule  172,  17  CFk 
230.172. 


*"In  initial  public  offerings,  issuers  are  required 
to  deliver  preliminary  prospectuses  to  investors  at 
least  48  hours  before  sending  confirmations^ 

«*See  17  CFR  228.304  and  17  CFR  229.304. 

**'  See  proposed  revisions  to  Exchange  Act  Rules 
13a-13(d)  and  15d-13(d).  17  CFR  240.13a-13(d) 
and  17  CFR  240.15d-13(d). 
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•  Requiring  risk  factors  disclosure  in 
Forms  10-K  and  10-KSB  with  quarterly 
updating  in  Forms  :0-Qand  10-QSB.'*' 

Reducing  filing  periods  and  requiring 
firms  to  file  summary  financial 
information  with  the  Commission  before 
filing  Forms  10-K  and  10-Q  would 
unify  and  in  some  instances  accelerate 
the  release  of  information  to  investors. 
The  other  requirements  would  enhance 
the  uniformity  and  quality  of 
information  disseminated  to  the  market 
and  investors. 

The  Commission  is  proposing  to 
require  that  all  persons  who  sign  a 
firm's  registration  statements  filed 
under  the  Securities  Act  and  reports 
filed  under  the  Exchange  Act  certify 
they  have  read  the  filing  and  do  not 
know  of  any  material  misstatement  or 
omissions  of  information  in  the  filing. -^^^ 
The  proposals  would  expand  the 
number  of  persons  required  to  sign 
forms  to  include  the  registrant,  the 
registrant's  principal  executive  officer, 
principal  financial  officer,  principal 
accounting  officer,  and  at  least  a 
majority  of  the  registrant's  board. ''^o 
Theje  revisions  would  help  ensure  that 
information  is  adequately  reviewed  both 
internally  by  a  registrant's  senior 
management  (and  by  its  board),  thereby 
enhancing  investors'  confidence  in  the 
quality  of  the  information. 

The  proposed  rules  and  amendments 
would  also  improve  investors'  access  to 
information  by  allowing  issuers  to  use 
"free  writing"  sales  materials  before  the 
effectiveness  of  their  registration 
statement. '■"  Current  limitations  on 
communications  originally  were 
intended  to  focus  investors'  attention  on 
prospectuses,  whose  contents  were 
specified  by  the  Commission.  We 
believe  that  by  allowing  issuers  the 
additional  flexibility  to  communicate 
with  investors  before  the  effectiveness 
of  a  registration  statement,  investors 
may  become  better  informed  before 
making  their  investment  decisions. 


'""The  proposed  revisions  would  also  require 
issuers  to  disclose  risk  factors  in  Forms  10,  10-SB. 
18.  20-F.  and  1»-K. 

"*^The  proposed  revisions  would  affect  Forms  A, 
B.  C.  SB-1,  SB-2,  and  SB-3  under  the  Securities 
Act  and  Forms  10-K.  10-KSB,  10-Q,  10-QSB.  10. 
»-A.  10-SB,  20-F.  40-F,  18.  8-K.  and  6-K  under 
the  Exchange  Act, 

""Foreign  private  issuers  also  would  need  to 
have  an  authorized  representative  in  the  United 
States  sign.  The  proposed  revisions  would  affect 
Forms  A,  B.  C.  SB-1.  SB-2.  and  SB-3  under  the 
Securities  Act  and  Forms  10-K.  10-KSB.  10-Q,  10- 
QSB,  10.  8-A.  10-SB.  20-F.  40-F.  and  18  under  the 
Exchange  Act.  For  Forms  &-K  and  6-K,  we  would 
require  either  the  registrant's  principal  executive 
officer,  principal  financial  officer,  or  principal 
accounting  officer  to  sign  a  particular  Exchange  Act 
report  and  certify  he  or  she  provided  a  copy  to 
board  members. 

"'  See  proposed  Securities  Act  Rule  165.  17  CFR 
230.165,  and  Rule  166.  17  CFR  230.166. 


These  additional  communications  made 
during  the  offering  period  would  be 
subject  to  the  provisions  of  Section 
12(a)(2)  under  the  Securities  Act  and  the 
antifraud  provisions  of  the  Securities 
and  the  Exchange  Acts.-"^  Additionally, 
investors  would  continue  to  have  access 
to  issuers'  registration  statements 
through  the  Commission's  Internet  web 
site  and  several  non-governmental  web 
sites.  The  Commission  recognizes, 
however,  that  deregulating 
communications  may  impose  an 
analytical  burden  on  investors.  For 
example,  in  some  offerings,  an  investor 
may  need  to  assemble  and  assimilate 
various  free  writing  documents  and 
Exchange  Act  materials  in  order  to  get 
the  whole  investment  picture.  We  seek 
comment  on  whether  investors  would 
benefit  overall  from  issuers 
communicating  with  investors  during 
the  waiting  period. 

The  proposed  rules  and  amendments 
would  improve  investors'  access  to 
information  by  allowing  issuers  that 
register  offerings  on  Form  B  to 
communicate  with  investors  before  they 
file  a  registration  statement.  '^'  The 
proposed  rules  and  amendments  would 
apply  to: 

•  Large,  seasoned  companies; 

•  Offerings  sold  only  to  QIBs; 

•  Offerings  to  certain  existing 
siiareholders; 

•  Offerings  of  certain  non-convertible 
investment  securities:  and 

•  Certain  market  making  transactions  by 
affiliated  brokers/dealers. 

In  these  instances,  the  Commission 
anticipates  investors  would  benefit  from 
receiving  information  from  issuers 
during  the  pre-filing  period,  and 
believes  that  doing  so  would  not  create 
an  investor  protection  concern,  given 
the  information  is  subject  to  the 
provisions  of  Section  12(a)(2)  under  the 
Securities  Act  and  the  antifraud 
provisions  of  the  Securities  and  the 
Exchange  Acts.  ^'"*  Moreover,  given  the 
abundance  of  readily  accessible 
information  about  large,  seasoned 
public  companies,  any  communications 
made  by  them  while  in  the  process  of 
registering  an  offering  are  less  likely  to 
have  a  significant  impact  by 
conditioning  the  market  or  stimulating 
interest  in  a  proposed  offering.  The 
Commission,  however,  recognizes  that 
deregulating  communications  may  lead 
to  issuers  "hyping"  securities  more  than 


''^  Under  the  proposals.  Form  B  offering 
information  would  be  subject  to  liability  under 
Section  1 1  of  the  Securities  Act. 

"•See  proposed  Securities  Act  Rule  166,  17  CFR 
230.166. 

"••Under  the  proposals.  Form  B  offering 
information  would  be  subject  to  liability  under 
Section  1 1  of  the  Securities  Act. 


today.  We  seek  comment  on  whether 
such  activities  would  interfere  with 
investors"  ability  to  evaluate  offerings 
objectively. 

Offerings  to  QIBs  and  existing 
shareholders  also  may  be  registered  on 
Form  B,  We  believe  that  these  investors, 
due  to  their  experience  or  nature,  would 
be  less  susceptible  than  other  investors 
to  pre-filing  hype  about  a  new  offering. 
For  example,  under  the  proposed  rules, 
issuers  may  register  on  Form  B  an 
offering  of  securities  to  QIBs.  Because  of 
their  sophistication,  we  believe  QIBs  are 
more  likely  than  other  investors  to  be  in 
a  position  to  insist  that  issuers  explain 
any  information  disseminated  before  the 
filing  of  a  registration  statement. 
Similarly,  we  believe  that  certain 
existing  shareholders  would  benefit 
from  issuers  communicating  more 
freely.  These  investors  are  likely  to  be 
knowledgeable  about  the  investments  in 
which  they  would  be  eligible  to  receive 
additional  issuer  disclosures  during  the 
pre-offering  period.  And  finally,  we 
believe  purchasers  of  non-convertible 
investment  grade  debt  are  unlikely  to 
need  the  additional  protections  offered 
by  Form  A  registration.  We  understand 
these  securities'  investors  buy  largely 
based  on  ratings  and  maturities.  We 
request  comment  on  the  accuracy  of 
these  views. 

The  proposed  new  rules  and 
amendments  are  designed  to  increase 
the  amount  of  information  provided  to 
investors.  For  example,  the  proposals 
would  allow  analysts  to  distribute 
research  reports  around  the  time  of 
offerings  as  long  as  they  disclosed 
potential  conflicts  of  interest. '"'s 
Facilitating  communication  between 
analysts  and  investors  would  enhance 
investors'  ability  to  evaluate  offerings 
and  should  increase  the  speed  at  which 
the  market  discovers  prices. 

The  proposed  revisions  also  would 
reduce  the  effects  of  selected  disclosure 
by  requiring  issuers  to  file  all  "free 
writing"  materials  with  the 
Commission.  These  materials  would 
then  be  available  to  all  investors 
through  our  web  site.  In  offerings  today, 
many  issuers  and  their  representatives 
exclude  some  investors  from  roadshows 
and  other  issuer  communications.  The 
proposed  rules  and  amendments  should 
put  investors  with  Internet  access  on  a 
more  equal  footing  with  respect  to 
receiving  written  information  about  the 
issuer,  although  issuers  might  continue 
or  increase  their  selective  disclosure  of 
oral  information.  We  request  comment 


'"See  proposed  revisions  to  Securities  Act  Rules 
137,  138,  and  139,  17  CFR  230.137,  230.138,  and 
230.139. 
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on  whether  investors  without  access  to 
the  Internet  may  be  disadvantaged. 

The  proposed  new  rules  and 
amendments  would  likely  expand  the 
registered  investment  opportunities 
available  to  investors.  The  proposed 
revisions  would  lower  the  cost  of 
registering  public  offerings  which  in 
turn  may  motivate  issuers  to  shift  at 
least  some  securities'  sales  from  the 
private  to  the  public  market.  Investors 
that  are  eligible  to  purchase  securities  in 
private  placements  today  would  be  able 
to  purchase  securities  that  would  be 
similar  to  those  before,  but  would  be 
freely  resalable.  The  information  would 
be  subject  to  the  higher  liability 
standards  of  Section  11  under  the 
Securities  Act.  Investors  currently 
ineligible  to  purchase  securities  in 
private  placements  may  have  new 
investment  opportunities.  Shifting 
securities  offerings  from  the  private  to 
the  public  market  also  would  likely 
increase  the  liquidity  of  the  public 
market. 

Although  it  is  difficult  to  estimate  the 
number  of  offerings  or  aggregate  amount 
of  securities  that  might  become 
available  to  the  public  market,  we 
anticipate  that  larger  seasoned  issuers 
would  register  some  offerings  on  Form 
B  that  otherwise  would  have  been 
privately  placed,  resulting  in  more 
offerings  becoming  available  to  non-QIB 
investors.  Smaller,  less  seasoned  issuers 
would  likely  register  at  least  some 
offerings  on  Form  B  that  they  offer 
exclusively  to  QIBs  and  to  certain 
existing  shareholders,  or  that  are 
investment  grade  non-convertible 
securities,  rather  than  privately  place 
them,  resulting  in  more  offerings  being 
traded  in  the  public  market.'''*  The 
Commission  recognizes  that  some 
smaller,  less  seasoned  issuers,  however, 
would  choose  today  to  register  their 


'■^*ln  a  study  of  non<onvertible  debt,  we  found 
that  at  least  49%  of  the  non-convertible  debt  issued 
in  the  144A  market  in  the  first  half  of  1998  would 
have  likely  migrated  to  the  public  market  under  the 
proposed  rules.  The  evidence  indicates  yields  on 
privately  placed  investment  grade  securities  and 
securities  with  registration  rights  are  essentially  the 
same  as  yields  on  registered  securities  with  similar 
characteristics.  The  insignificant  yield  differential 
suggests  that  inrestors  perceive  few  differences 
between  these  privately  placed  and  publicly 
registered  securities.  Yet  issuers  pay  as  much  as  100 
basis  points  in  extra  issuance  costs  for  privately 
placed  investment  grade  securities  and  securities 
with  registration  rights.  Presumably,  issuers  believe 
the  additional  expense  is  more  than  justified  by  the 
issuance  and  timing  flexibility  provided  by  the 
private  market.  Under  the  proposed  rules,  issuers 
would  have  much  of  the  same  flexibility  when  they 
register  offerings  on  Form  B  that  they  currently 
have  in  the  private  market.  We  therefore  anticipate 
that  issuers  would  sell  these  securities  in  the  public 
rather  than  private  market.  See  Effects  of 
Streamlined  Registration,  Memorandum  by  the 
Cominission's  Office  of  Economic  Analysis  (Sept. 
18,  J998). 


securities  on  Form  B  as  an  offering 
exclusively  to  QIBs.  In  these  instances, 
non-QIB  investors  under  the  proposals 
would  not  be  able  to  participate  in  the 
initial  distribution  of  securities.  We 
request  comment  on  the  extent  to  which 
the  proposed  rules  would  integrate  the 
private  and  public  markets  and  bifurcate 
QIB  versus  non-QIB  investment 
opportunities. 

One  cost  to  investors  of  the  proposed 
revisions  is  that  they  might  increase 
investors'  analytical  burden.  The 
proposed  new  rules  and  amendments 
would  allow  Form  A  issuers  with  two 
years  of  reporting  history  to  incorporate 
Exchange  Act  reports  into  prospectuses 
as  long  as  they  deliver  the  reports  with 
prospectuses  to  investors.  Investors  in 
these  offerings  would  have  to  physically 
compile  the  delivered  integrated 
information.  The  Commission  notes  that 
investors  have  not  complained  they  are 
unduly  burdened  when  investing  in 
offerings  where  company  information  is 
incorporated  by  reference  from  the 
issuer's  Exchange  Act  reports.  The 
Commission  seeks  comment  from 
investors  as  to  whether,  as  a  practical 
matter,  compiling  delivered  materials 
that  are  incorporated  by  reference  into 
prospectuses  is  burdensome  to 
investors.  The  Commission  seeks 
comment  from  investors  as  to  whether, 
in  their  experience,  issuers  or  mutual 
fund  companies  have  promptly 
delivered  periodic  reports  incorporated 
by  reference  or,  in  the  mutual  fund 
context,  the  Statement  of  Additional 
Information,  when  such  materials  were 
requested.  And  we  seek  comment  from 
companies  on  how  often  they  receive 
requests  from  investors. 

The  proposed  new  rules  and 
amendments  could  also  increase 
investors'  analytical  burden  if  they 
receive  transactional  information  in 
Form  B  registration  statements  that  is 
not  uniform.  In  addition,  investors 
would  have  the  burden  of  identifying 
omitted  information  that  today  may  be 
mandated.  In  general,  however,  we 
expect  few  problems.  We  anticipate  that 
issuers  and  underwriters  would  use  the 
opportunity  to  craft  disclosure  based  on 
investors'  demand  and  the  requirement 
to  provide  material  information  to 
investors.  The  proposed  rules  do  not 
change  issuers'  or  underwriters' 
liability,  thus  we  expect  they  would 
have  incentives  to  present  complete  and 
correct  transactional  information.  The 
Commission  also  is  proposing  to 
continue  mandating  the  same  company 
information  as  today,  as  well  as  certain 
transactional  disclosure  items.  We 
request  your  comments  on  the  accuracy 
of  this  view. 


The  Commission  recognizes  that  some 
fraction  of  the  cost  savings  to  issuers 
and  underwriters  reflects  a  shifting  of 
costs  from  issuers  to  investors, 
including  investment  advisers, 
investment  companies,  and  retail 
investors.  These  costs  may  include 
quantifiable  costs  (such  as  printing)  and 
less  quantifiable  costs  (such  as  time, 
effort,  and  inconvenience).  Some 
portidn  of  the  printing  costs  that  Form 
B  companies  would  save  by  not  printing 
and  delivering  final  prospectuses  might 
be  shifted  to  investors.  Under  the 
proposals,  prosf)ectuses  would  be 
available  to  investors  through  the 
Commission's  web  site  or  issuers'  toll- 
free  telephone  numbers.  Investors  could 
either  rely  on  prospectuses'  continued 
availability  on  the  Internet  (and  not 
acquire  hard  copies),  call  issuers  for  free 
copies  or  download  and  print  them. 

The  Commission  seeks  comment  on 
the  assumptions  and  quantitative  data 
that  should  go  into  estimating  the  costs 
to  investors  of  acquiring  prospectuses  in 
Form  B  offerings.  For  example,  would 
investors  be  less  likely  to  read  and  use 
prospectuses  if  prospectuses  are  not 
delivered  and  investors  have  to  take 
extra  steps  to  receive  them?  What 
percentage  of  investors  would  contact 
issuers  for  free  copies  of  prospectuses? 
What  percentage  of  investors  would 
obtain  prospectuses  through  the 
Internet?  How  much  does  it  cost 
investors  in  terms  of  paper,  Internet 
connection  costs,  and  telephone 
connection  time  to  download 
information  and  print  prospectuses? 
How  likely  is  it  that  investors  would 
read  prospectuses  "on-line,"  and  if  they 
did  so,  how  much  in  additional- 
connection  charges  would  they  pay? 
What  are  the  costs  to  issuers  and 
underwriters  of  printing  and  delivering 
prospectuses?  What  are  the  costs  of  bulk 
printing  of  prospectuses  through 
commercial  printers  relative  to  the  cost 
of  "retail  printing"  of  prospectuses  by 
individual  investors?  We  request 
comment  on  the  number  of  prospectuses  ' 
that  issuers  and  underwriters  would  no 
longer  need  to  print  and  deliver  to 
investors  and  the  size  of  the  resulting 
cost  savings. 

The  proposed  new  rules  and 
amendments  would  allow  companies 
that  currently  are  ineligible  to  register 
offerings  on  Forms  SB-1  and  SB-2  to 
use  these  forms,  and  to  register  business 
combinations  on  new  Form  SB-3.''''' 
One  issue  that  could  arise  is  the  quality 
of  the  newly  eligible  firms'  disclosures 
might  be  lower  than  today,  because  the 
small  issuer  disclosure  system,  of  which 


"'  See  proposed  revisions  to  Securities  Act  Rule 
405,  17  CFR  230.405. 
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Forms  SB-1  and  SB-2  are  part,  allows 
companies  to  register  offerings  with  less 
extensive  disclosure  requirements  than 
those  required  by  Forms  S-1  and  S-2. 
We  do  not  anticipate,  however,  that 
classifying  companies  with  revenues  up 
to  $50  million  as  small  business  issuers 
would  harm  investors.  The  information 
that  we  have  suggests  allowing  more 
firms  to  file  on  Forms  SB-1  and  SB-2 
would  not  cause  or  allow  firms  that 
otherwise  would  register  on  Forms  A  or 
B  to  misrepresent  or  omit  material 
information  to  investors.  We  request 
your  comments  on  the  accuracy  of  this 
view. 

A  final  concern  is  that  eliminating 
staff  review  of  offerings  registered  on 
Form  B  would  diminish  issuers' 
incentives  to  fully  and  accurately 
disclose  information  in  prospectuses. 
Although  the  Commission's  staff 
currently  reviews  relatively  few 
oH^erings  that  would  be  registered  on 
Form  B  under  the  proposals,'^  the 
possibility  of  review  likely  enhances  the 
quality  of  disclosure.  The  Commission 
agrees  that  prospectus  review  is 
valuable,  but  believes  the  resources 
currently  dedicated  to  prospectus 
review  might  better  serve  investors' 
interests  if  applied  to  reviews  of 
Exchange  Act  reports.  As  discussed  in 
the  Advisory  Committee  report,  the 
equity  trading  markets  are 
approximately  35  times  larger 
(approximately  $5.5  trillion  dollars  in 
1995)  than  the  primary  markets 
(approximately  $155  billion  dollars  in 
1995).'^  Given  that  larger  seasoned 
issuers  are  followed  by  analysts  and 
other  providers  of  information,  we 


believe  that  focusing  on  Exchange  Act 
report  reviews  would  benefit  investors. 
We  request  your  comments  on  the 
accuracy  of  this  view. 

B.  Impact  on  Issuers 

The  proposed  rules  and  amendments 
would  change  the  registration  forms  on 
which  issuers  register  offerings  and 
business  combinations.  Issuers  would 
use  Forms  A,  B,  and  C  rather  than 
Forms  S-1,  F-1,  S-2,  F-2,  S-3,  F-3,  S- 
4,  and  F-4.  Form  A  would  be  available 
to  all  issuers:  It  would  roughly  parallel 
current  Forms  S-1,  F-1,  S-2,  and  F-2. 
Issuers  that  would  have  been  reporting 
companies  for  at  least  two  years  and 
that  used  Form  A  would  be  able  to 
incorporate  Exchange  Act  reports  by 
reference.  Form  B  would  be  available  to 
larger  seasoned  issuers;  that  is,  issuers 
with  either  public  floats  of  at  least  $75 
million  and  ADTVs  of  $1  miUion  or 
public  floats  of  at  least  $250  million.'*' 
Alternatively,  issuers  could  use  Form  B 
if  they  sell  securities  exclusively  to  QIBs 
and  certain  existing  shareholders,  or  sell 
non-convertible  investment  grade 
securities.  Issuers  would  use  Form  C  to 
register  business  combinations.  The 
Commission  also  is  proposing  to  revise 
the  definition  of  small  business  issuer  to 
increase  the  revenue  test  from  $25  to 
$50  million  and  remove  the  public  float 
test. 581  Firms  that  meet  this  test  would 
be  eligible  to  register  offerings  on  Forms 
SB-1  and  SB-2,  and  business 
combinations  on  new  Form  SB-3. 

In  the  table  below,  we  estimate  the 
impact  of  the  proposed  eligibility 
requirements  on  companies'  form 
eligibility  based  on  data  from  1997.  We 


apply  the  proposed  Form  A  and  Form 
B  public  float,  ADTV,  and  reporting 
history  form  requirements  to  the 
companies  that  were  publicly  traded  on 
the  NYSE,  AMEX,  and  NASDAQ  market 
in  1997.5*2  Of  the  8,825  companies  that 
were  traded  on  these  exchanges  and 
market  in  1997,  5,428  would  have  been 
required  to  register  offerings  on  Form  A 
under  the  proposals,  imless  they  sold 
securities  solely  to  QIBs  and  certain 
existing  shareholders,  or  sold  non- 
convertible  investment  grade 
securities.583  Of  those  5,428  companies, 
1,075  of  the  companies  would  not  have 
been  allowed  to  incorporate  Exchange 
Act  reports  by  reference  on  Form  A 
under  the  proposals,  whereas  4,353 
would  have  been  permitted  to 
incorporate  Exchange  Act  reports  by 
reference.  Of  the  4,353  companies  that 
would  have  been  permitted  to 
incorporate  Exchange  Act  reports  by 
reference  on  Form  A  under  the 
proposals,  2,526  were  required  to 
register  offerings  on  Forms  S-1  and  F- 
1  in  1997,  400  were  required  to  register 
offerings  on  Forms  S-2  and  F-2,  and 
1,427  were  required  to  register  offerings 
on  Forms  S-3  and  F-3.  Under  the 
proposed  rules  and  amendments,  3,397 
registrants  would  have  been  eligible  to 
register  offering  on  Form  B  based  on 
their  public  floats  and  ADTVs.  Not 
showrn  in  the  table  are  the  4,087 
companies,  1,050  more  than  today,  that 
would  have  been  eligible  in  1997  to 
register  offerings  on  Forms  SB-1,  SB-2, 
and  SB-3  under  the  proposed  rules.'** 
The  impact  of  these  changes  on  issuers 
is  discussed  below. 


Table:  Impact  of  Proposed  Form  Requirements  on  Registrants 


Form  S-1/F-1 
Fofm  S-2/F-2 
FormS-3/F-3 

Total 


Form  A,  no  in- 
corporation by 
reference 


1,075 
0 
0 


1.075 


Form  A,  incor- 
poration by 
reference 


2.526 

400 

1,427 


4,353 


Form  8 


0 

0 

3,397 


3.397 


TotaJ 


3,601 

400 

4,824 


8,825 


We  anticipate  that  the  proposed  rules 
and  amendments  would  lower  the  cost 
of  raising  capital  in  the  public  market 
for  many  issuers.  For  the  purposes  of 


the  Paperwork  Reduction  Act,  the  table 
in  Section  XV  summarizes  our 
preliminary  estimates  of  the  internal 
burden  hours  that  parties  would  spend 


to  comply  with  the  proposah.  We  base 
these  estimates  on  current  burden  hour 
estimates  and  the  staffs  experience  with 
these  filings.  The  estimates  in  the  table 


"•See  Advisory  Committee  Report  at  Appendix 
A.  p.  9,  Table  2.  The  Commission  reviewed 
approximately  15%  of  prospectuses  of  underwritten 
common  equity  registered  in  calendar  years  1994 
and  1995  on  Form  S-3,  which  roughly  parallels 
Form  B. 

'"See  Advisory  Committee  Report  at  p.  2  and  at 
Addendum  to  Appendix  A,  Fig.  2. 

""  Public  float  is  the  aggregate  market  value  of  the 
issuer's  outstanding  voting  and  non-voting  common 


equity  held  by  non-affiliates  of  the  issuer.  See  17 
CFR  230.405. 

"'  See  proposed  revisions  to  Securities  Act  Rule 
405,  17  CFR  230.405. 

'"  Market  capitalization  was  used  as  a  proxy  for 
public  float.  We  use  data  from  the  Center  for 
Research  in  Security  Prices.  We  also  are  proposing 
to  change  the  requirements  for  Canadian  foreign 
private  issuers  to  be  eligible  for  MJDS  to  roughly 
conform  with  the  requirements  for  Form  B.  These 


changes  affect  Forms  F-7,  F-«.  F-9,  F-10,  F-80  and 
40-F.  We  request  comment  on  the  impact  of  the 
revisions  on  these  issuers. 

'*'The  proposed  rules  would  allow  certain  Form 
A  issuers  with  at  least  $75  million  in  public  float 
to  go  effective  whenever  they  request.  We  estimate 
approximately  1,960  issuers  would  be  eligible 
under  the  proposals. 

'"See  17  CFR  228.10. 
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indicate  that  public  companies  would 
expend  approximately  9,106,343 
internal  burden  hours/year  complying 
with  the  proposals.  If  we  assume  70% 
of  these  biirden  hours  would  be 
expended  by  persons  that  cost  the 
affected  parties  $85/hour  and  30%  of 
these  burden  hours  would  be  expended 
by  persons  that  cost  $10/hour,  then  the 
proposals  would  cost  approximately 
$573,699,609/year  in  internal  staff 
time. 585  For  the  purposes  of  the 
Paperwork  Reduction  Act,  we  also 
estimate  that  parties  would  spend 
approximately  $4, 7,54,863, 050/year  on 
outside  professional  help  to  comply 
with  the  proposals.  Thus  we  estimate 
that  affected  parties  would  spend 
approximately  $5,328, 562.659/year  to 
comply  with  the  proposals.  Applying 
the  same  cost  estimates  to  the  burden 
imposed  by  the  current  rules,  we 
estimate  that  issuers  would  spend 
approximately  $5, 581, 739, 205/year.5»6 
Note  that  these  estimates  do  not  attempt 
to  quantify  the  proposals'  intangible 
benefits,  such  as  the  benefits  to  issuers 
and  investors  of  enhanced 
communications  and  the  greater 
likelihood  that  issuers  would  shift 
capital  raising  from  the  private  to  the 
public  market,  nor  its  intangible  costs, 
such  as  the  cost  to  security  holders  of 
identifying  misleading  or  incomplete 
pre-filing  information.  We  request 
comment  on  the  reasonableness  of  our 
estimates. 

The  proposed  rules  would  allow 
issuers  that  otherwise  would  not  be 
eligible  to  register  securities  on  Form  B 
to  use  Form  B  if  they  sold  securities 
exclusively  to  QIBs  and  certain  existing 
shareholders,  or  sold  non-convertible 
investment  grade  securities. 
Consequently,  they  would  be  able  to 
incorporate  Exchange  Act  reports  by 
reference  without  delivering  them  to 
investors,  and  would  be  able  to  craft 
transactional  disclosure,  subject  to 
Section  11  liability  standards,  with 
fewer  constraints  than  under  the  current 
regime.  These  changes  would  lower 
issuers'  expenses  to  publicly  raise 
capital.  Although  we  cannot  estimate 
the  number  of  offerings  or  aggregate 


""These  hourly  rates  translate  to  annual  salaries 
of  S170,000/year  and  $20,000/year. 

'^•For  the  purposes  of  the  Paperwork  Reduction 
.^ct,  we  estimate  in  the  table  of  Section  XV  the 
burden  hours  imposed  on  parties  to  comply  with 
the  current  rules.  Assuming  (as  we  did  for  the 
proposed  rules)  that  25%  of  the  hours  required  to 
comply  with  the  rules  are  provided  by  corporate 
staff  at  a  cost  of  S63/hour  (70%  of  the  expended 
corporate  staff  time  cost  $85/hour.  whereas  30%  of 
the  expended  corporate  staff  time  cost  $10/hour). 
and  75%  of  the  hours  required  to  comply  with  the 
rules  are  provided  by  external  professional  help  at 
a  cost  of  Sl75/hour.  we  estimate  that  affected 
parties  spend  approximately  37,971.015  burden 
hours/year  *  Sl47/hour  =  $'5,581.739,205/year. 


amount  of  securities  that  these  issuers 
might  register  on  Form  B  rather  than  on 
Form  A,  we  anticipate  that  they  would 
register  at  least  some  offerings  on  Form 
B.  If  they  used  Form  B,  they  would  also 
be  allowed  to  communicate  with 
investors  during  the  pre-offering  period. 
We  request  your  comments,  including 
any  supporting  empirical  information, 
on  the  benefits  and  costs  to  smaller,  less 
seasoned  issuers  of  registering  securities 
on  Form  B  under  the  proposed  rules. 
The  proposed  rules  would  simplify 
larger  seasoned  issuers'  preparation  of 
Form  B  by  lifting  restrictions  on 
communications, 58^  enhancing  these 
issuers'  control  over  the  timing  of  public 
offerings, 588  and  not  requiring  physical 
delivery  of  a  prospectus. '89  Under  the 
proposed  rules,  we  would  require 
issuers  in  Form  B  offerings  to  deliver 
only  a  term  sheet  of  the  securities'  most 
important  features,  instead  of  a  full 
prospectus.  We  request  comment  on  the 
number  of  Form  B  offerings  in  which 
issuers  would  not  have  to  deliver 
prospectuses,  the  number  of  offerees  in 
these  deals,  and  the  percentage  of 
investors  that  would  not  request 
prospectuses.  To  the  extent  investors  do 
not  request  the  prospectus  or 
information  incorporated  by  reference, 
or  obtain  such  information  on  the 
Internet,  issuers  would  save  mailings 
costs.  Specifically,  how  does  the 
difference  in  costs  between  the  bulk 
mailing  of  prospectuses,  under  current 
law,  and  the  on-request  mailing  of 
prospectuses  as  proposed,  affect  the 
potential  cost  to  Form  B  issuers?  How 
much  would  it  cost  Form  B  issuers  to 
establish  toll-free  telephone  numbers? 
How  much  would  it  cost  Form  B  issuers 
to  deliver  term  sheets?  In  Form  A 
offerings,  issuers  would  no  longer  have 
to  deliver  final  prospectuses,  but  would 
have  to  deliver  preliminary 
prospectuses.  How  many  prospectuses 
would  Form  A  issuers  have  to  send  to 
offerees?  How  does  this  number 
compare  to  the  number  of  investors  in 
these  offerings?  Would  it  cost  more  or 
less  to  send  preliminary  prospectuses 
relative  to  sending  final  prospectuses 
today?  We  request  comment  on  the 
benefits  and  costs  of  these  revisions  to 
issuers. 

The  proposed  rules  and  amendments 
would  increase  all  issuers'  flexibility  to 
raise  capital  in  a  number  of  ways.  The 
proposals  would  allow  issuers  to  "test 


'"^  See  proposed  Securities  Act  Rules  165  and 
166.  17  CFR  230.165  and  230.166. 

'""Offering  materials  would  not  be  subject  to  staff 
review,  and  issuers  could  designate  offerings' 
effective  dates.  Certain  Schedule  B  filers  also  could 
designate  the  timing  of  their  offerings'  effectivenes5. 

'"'See  proposed  Securities  Act  Rules  172  and 
173.  17  CFR  230.172  and  230.173. 


the  waters"  to  gauge  investor  interest  in 
offerings,  allowing  them  to  withdraw 
unpopular  offerings  more  quickly  than 
under  the  current  regime.  Issuers  would 
be  able  to  convert  more  easily  and  with 
less  regulatory  uncertainty  between 
public  and  private  offerings,59o  and 
would  no  longer  be  required  to 
announce  public  or  private  status  in 
"limited  content  notices."  '^i  The 
Commission  would  also  credit  fssuers' 
registration  fees  if  they  withdraw 
registration  statements,  and  would 
allow  small  business  issuers  to  increase 
the  amount  of  securities  they  register  on 
a  statement  by  50%,  up  from  20% 
today.  The  Commission  is  proposing  to 
permit  issuers  in  the  small  business 
issuer  system  to  delay  paying 
registration  statement  filing  fees  until 
shortly  before  they  sell  securities.592 
This  provision  is  designed  to  help  ease 
these  issuers'  liquidity  concerns.  We 
anticipate  these  changes  would  benefit 
issuers.  We  request  comment  on  the 
reasonableness  of  this  view. 

These  proposed  new  rules  and 
amendments  could  slow  issuers'  access 
to  the  public  market  in  quick  offerings 
because  issuers  would  be  required  to 
deliver  preliminary  prospectuses  in 
some-offerings  and  term  sheets  in 
others.  The  proposed  rules  and 
amendments  would  require  issuers 
registering  securities  on  Form  A  to 
deliver  preliminary  prospectuses  to 
buyers  7  days  before  pricing  for  initial 
public  offerings  and  3  days  before 
pricing  for  repeat  offerings.  In  addition, 
issuers  would  have  to  notify-  offerees  of 
material  changes  at  least  24  hours  in 
advance  of  pricing.  For  Form  B 
offerings,  issuers  would  be  required  to 
deUver  term  sheets  outlining  the  key 
features  of  securities  being  offered.''^ 

To  assess  the  burden  of  the  proposed 
Form  A  defivery  requirements  on 
issuers  whose  public  floats,  ADTVs,  and 
reporting  histories  would  otherwise 
require  them  to  register  offerings  on 
Form  A,  we  examine  whether  these 
issuers'  offerings  in  1996  would  have 
been  slowed  by  the  proposed 
restrictions.  In  the  case  of  non-shelf 
offerings,  very  few  deals  would  have 
been  affected. 5^'*  In  the  case  of  shelf 


''*'See  proposed  revisions  to  Securities  Act  Rule 
152,  17  CFR  230.152. 

'■"  See  proposed  revisions  to  Securities 
135c  and  135.  17  CFR  230.135c  and  230.13:, 

'■'-See  17  CFR  228.512. 

"' See  proposed  Securities  Act  RuN     "'   '"        ' 
230.172.  and  proposed  revisions  to  t  • 
Rule  15t2-8.  17  CFR  240.15c2-8. 

'•"We  found  that  14  non-shelf  offerings  bv  13 
issuers  would  have  been  slowed  by  the  proposed 
Form  A  delivery  requirements.  In  all  but  one  case, 
the  requirement  to  deliver  notice  of  material 
changes  at  least  24  hours  in  advance  of  pricine 
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offerings,  more  deals,  especially 
medium-term-note  offerings,  would 
have  been  slowed  by  the  Form  A 
prospectus  delivery  requirements. '^'^  in 
general,  however,  these  offerings  are 
sold  to  institutional  buyers,  and  issuers 
would  be  eligible  to  register  offerings  on 
Form  B  if  securities  were  sold  solely  to 
QIBs  and  certain  existing  shareholders, 
or  were  non-convertible  investment 
grade  securities.  Registration  on  Form  B 
wouldeliminate  regulatory  uncertainty 
and  Form  B  issuers  would  be  required 
to  deliver  only  a  securities  term  sheet  to 
investors. 

Under  the  proposals,  we  would 
require  issuers  to  file  post-effective 
amendments  for  delayed  shelf 
takedowns  by  the  time  of  first  sale.  This 
requirement  would  accelerate  issuers' 
filing  obligation  with  respect  to 
transactional  disclosure  in  prospectus 
supplements  relative  to  today.  We  do 
not,  however,  anticipate  a  substantial 
increase  in  burden  on  issuers.  We  ask 
comment  on  the  reasonableness  of  this 
view. 

C.  Impact  on  Other  Parties 

We  anticipate  that  the  proposed  rules 
and  amendments  would  on  balance 
benefit  underwriters.  The  proposed 
changes  would  clarify  and  expand  the 
current  safe  harbors  for  research  reports. 
Analysts  would  be  allowed  to  distribute 
research  reports  around  the  time  of  an 
offering  as  long  as  potential  conflicts  of 
interest  were  disclosed. ^^^  Thus  analysts 
would  be  able  to  continue  servicing 
their  clients,  even  during  offerings. 

The  proposed  rules  and  amendments 
would  also  remove  much  of  the  burden 
on  issuers  and  underwriters  of 


would  have  caused  the  delay.  Of  course,  the  cunent 
registration  regime  encourages  issuers  to  delay 
filing  registration  statement  amendments,  thus  it  is 
unclear  as  to  whether  these  issuers  could  have  Tiled 
their  amendments  earlier  without  incurring 
additional  cost. 

'"'  In  some  cases,  as  discussed  above,  firms  that 
currently  use  Forms  S-3  and  F-3  to  issue  securities 
from  shelves  would  not  have  sufficient  public  float 
and  ADTV  to  qualify  to  use  Form  B.  These  firms 
would  have  to  meet  the  preliminary  prospectus 
delivery  requirements  for  Form  A.  Here  we  examine 
these  firms'  use  in  1996  of  unallocated  shelf  to  see 
if  the  proposed  prospectus  delivery  requirements 
would  have  slowed  their  offerings.  In  1996.  187 
firms  that  were  eligible  to  use  Forms  S-3  and  F- 
3.  but  which  would  not  have  been  eligible  to  use 
Form  B  took  securities  off  unallocated  shelves.  Not 
all  of  these  offerings,  however,  would  have  been 
slowed.  In  roughly  %  of  equity  deals  and  v,  of  non 
medium-term-note  (MTN)  debt  deals,  firms  file 
preliminary  takedown  prospectuses  (red  herrings) 
with  the  Contmission  bNecause  they  market  the 
deals.  Marketing,  not  regulatory  requirements  slow 
these  deals.  Such  marketing  is  rare,  however,  for 
takedowns  in  MTN  programs. 

"*See  proposed  revisions  to  Securities  Act  Rules 
137,  138,  and  139,  17  CFR  230.137,  230.138.  and 
230.139. 


delivering  final  prospectuses.''^  We 
anticipate  these  parties  would 
experience  tremendous  cost  savings 
from  this  change.  The  proposed  rules 
would  also  facilitate  the  Commission 
moving  towards  quicker  clearing  and 
settling  cycles  in  the  future,  reducing 
clearance  and  settlement  risk  to  clearing 
corporations,  their  members,  and  public 
investors.  The  proposed  rules  and 
amendments  would  lift  the  obfigation 
on  dealers  to  deliver  final  prospectuses 
to  investors  in  sales  after  initial 
distributions  if  final  prospectuses  are  on 
file  with  the  Commission  and  dealers 
notify  investors  where  they  may  acquire 
them. 598 

The  proposed  rules,  however,  could 
increase  the  pressure  on  underwriters  to 
rapidly  review  offerings  because  more 
offerings  would  be  eligible  to  come  to 
market  quickly.  Although  underwriters' 
techniques  to  review  offerings  have 
improved  since  the  introduction  of  shelf 
registration  in  1982,  several 
commentators  on  the  Concept  Release 
noted  that  further  deregulation  of  the 
registration  process  could  undermine 
their  ability  to  influence  the  contents  of 
issuer  disclosure,  leaving  them  liable  for 
prospectus  content.  The  Commission  is 
proposing  to  revise  Rule  176  to  provide 
courts  better  guidance  as  to  whether  a 
due  diligence  investigation  meets  a 
"reasonable  investigation"  and 
"reasonable  ground  for  belief  standard 
in  a  defense  against  liability  under 
Sections  11  and  12(a)(2)  in  a  quick 
offering.  '99  We  also  are  proposing  to 
extend  Rule  176  to  cover  liability  under 
Section  12(a)(2)  as  well  as  Section  11. 
We  believe  the  revisions  would  provide 
guidance  to  underwriters  and  the  courts 
while  preserving  underwriters'  as 
"gatekeepers." 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA"),«x)  a  rule  is  "major" 
if  it  has  resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

Commenters  should  provide 
empirical  data  on  (a)  the  annual  effect 
on  the  economy;  (b)  any  increase  in 
costs  or  prices  for  consumers  or 
individual  industries;  and  (c)  any  effect 


'"See  proposed  Securities  Act  Rule  173.  17  CFR 
230.173. 

"*  See  proposed  revisions  to  Securities  Act  Rule 
174.  17  CFR  230.174. 

'*»See  proposed  revisions  to  Securities  Act  Rule 
176,  17  CFR  230.176. 

<*"Pub.  L.  No.  104-121,  Title  n,  110  Stat.  857 
(1996). 


on  competition,  investment  or 
innovation.  We  note  that  for  purposes  of 
the  Paperwork  Reduction  Act,  we 
estimate  the  proposals  would  create  an 
annual  information  collection 
paperwork  preparation  savings  to 
issuers  of  more  than  $100  million.  We 
request  your  comments  on  the 
reasonableness  of  this  estimate. 

In  adopting  rules  under  the  Exchange 
Act,  Section  23(a)  requires  the 
Commission  to  consider  the  impact  that 
rules  would  have  on  competition  and  to 
not  adopt  any  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  the  public  interest. 
Section  3(f)  of  the  Exchange  Act 
requires  the  Commission,  when  engaged 
in  rulemaking  and  required  to  consider 
or  determine  whether  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  also  consider,  in  addition  to 
the  protection  of  investors,  whether  the 
action  would  promote  efficiency, 
competition,  and  capital  formation.**" 

We  believe  the  proposals  would  lower 
companies'  cost  of  capital  raising 
relative  to  today  which  would  enhance 
their  efficiency  and  facilitate  capital 
formation.  We  anticipate  the  proposals 
would  promote  investor  protection  and 
enhance  communications  between 
public  companies  and  investors,  thereby 
increasing  investors'  confidence  in  the 
integrity  of  the  securities  markets. 

To  the  extent  that  the  proposals 
would  lower  the  cost  of  raising  capital 
in  the  United  States,  they  could  enhance 
the  competitiveness  of  issuers  that  raise 
capital  in  the  U.S.  public  capital 
markets.  We  anticipate  the  proposals 
also  could  reduce  some  of  the 
competitive  disadvantage  of  small 
issuers  that  today  register  offerings  on 
Forms  S-1,  SB-1,  and  SB-2  relative  to 
larger  firms.  Given  that  the  proposals 
would  (1)  allow  small  issuers  to  raise 
capital  from  QIBs  and  certain  existing 
shareholders,  or  sell  non-convertible 
investment  grade  securities  using  Form 
B;  (2)  allow  small  businesses  to 
incorporate  Exchange  Act  reports  by 
reference  into  registration  statements  as 
long  as  they  deliver  the  reports  with 
prospectuses  to  investors;  and  (3)  allow 
certain  Form  A  issuers'  registration 
statements  to  go  effective  immediately  if 
they  are  reporting  companies  for  at  least 
two  years  and  have  public  floats  of  at 
least  $75  million,  we  believe  small 
companies'  competitiveness  could  be 
enhanced  relative  to  today. 

The  proposals  to  revise  Rule  176  to 
provide  courts  better  guidance  as  to 
whether  a  due  diligence  investigation 
meets  a  "reasonable  investigation"  and 
"reasonable  ground  for  belief  standard 
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in  a  defense  against  liability  under 
Sections  11  and  12(a)(2)  in  a  quick 
offering  could,  however,  put 
underwriters  that  do  not  have  in-house 
analysts  at  a  competitive  disadvantage 
relative  to  other  underwriters.  The 
revision  would  allow  underwriters  to 
cite  the  employment  and  consultation  of 
research  analysts  that  are  actively 
involved  in  an  issuer's  industry  as  a 
positive  factor  for  the  courts  to  consider 
when  deciding  whether  underwriters' 
investigations  are  reasonable. 
Underwriters  that  cannot  rely  on  this 
factor  may  be  somewhat  at  a 
competitive  disadvantage  in 
underwriting  quick  offerings.  We 
request  comment  on  the  significance  of 
this  disadvantage. 

As  discussed  above,  the  Commission 
anticipates  that  the  proposed  rules  and 
amendments  would  reduce  the  cost  of 
raising  capital  in  the  public  market, 
promoting  efficiency,  competition,  and 
capital  formation.  The  Commission 
requests  comment  on  these  preliminary 
views  and  encourages  commentators  to 
provide  empirical  data  and  other  facts  to 
support  their  views.  We  request  data 
and  analysis  on  the  effect  of  the 
proposed  changes  on  efficiency  and 
capital  formation.  The  Commission  also 
requests  comments  on  the  competitive 
effects  that  may  impact  market 
paiticipants  under  the  proposed 
amendments. 

XV.  Initial  Regulatory  Flexibility 
Analysis 

We  prepared  this  Initial  Regulatory 
Flexibility  Analysis  under  5  U.S.C. 
§  603  concerning  the  new  rules,  forms, 
and  amendments  proposed  today.  We 
will  consider  your  written  comments  in 
the  preparation  of  the  final  analysis. 

A.  Reasons  and  Objectives  for  Proposed 
Action 

The  purpose  of  the  proposed  new 
rules,  forms,  and  amendments  is  to 
modernize,  rationalize,  and  clarify  the 
Commission's  regulatory  system  for 
offerings  under  the  Securities  Act  of 
1933,  enhance  communications  between 
public  companies  and  investors,  and 
promote  investor  protection. 

B.  Objectives  and  Legal  Basis 

We  propose  the  new  rules,  forms,  and 
amendments  to  the  Commission's 
existing  rules  and  forms  pursuant  to 
Sections  2(b),  6,  7,  8,  10,  19(a),  and  28 
of  the  Securities  Act,  as  amended  and 
Sections  3,  4,  10,  12,  15,  23.  and  36  of 
the  Exchange  Act. 

C.  Small  Entities  Subject  to  the  Rules 

The  proposed  rules  and  amendments 
would  affect  small  entities  that  are 


required  to  file  registration  statements 
and  reports  under  the  Securities  Act, 
Exchange  Act,  and  the  Investment 
Company  Act.  For  the  purposes  of  the 
Regulatory  Flexibility  Act,  the 
Securities  Act  and  Exchange  Act  define 
a  "small  business"  issuer,  other  than  an 
investment  company,  to  be  an  issuer 
that,  on  the  last  day  of  its  most  recent 
fiscal  year,  had  total  assets  of  $5  million 
or  less.'*^  When  used  with  respect  to  an 
issuer  that  is  an  investment  company, 
the  term  is  defined  as  an  investment 
company  and  any  related  investment 
company  with  aggregate  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.*^^ 

We  currently  are  aware  of 
approximately  1,100  reporting 
companies  that  are  not  investment 
compemies  with  assets  of  $5  million  or 
less.  There  are  approximately  400 
investment  companies  that  satisfy  the 
"small  entity"  definition.  All  of  these 
companies  would  be  subject  to  the 
proposed  rules,  forms,  and  amended 
rules.  We  have  no  reliable  way, 
however,  to  determine  how  many 
businesses  may  become  subject  to 
Commission  reporting  obligations  in  the 
future,  or  may  otherwise  be  impacted  by 
the  changes. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

For  the  most  part,  the  proposals  are 
deregulatory  in  nature,  modernizing, 
rationalizing,  and  clarifying  the 
Commission's  regulatory  system  for 
offerings  under  the  Securities  Act  and 
enhancing  communications  between 
public  companies  and  investors.  Under 
the  proposed  rules,  small  businesses 
would  report  and  file  essentially  the 
same  information  as  today,  although 
more  small  companies  would  be  eligible 
for  the  small  business  disclosure 
system's  streamlined  reporting.  The 
Commission  also  is  proposing  a  new 
small  business  combination  form.  Form 
SB-3.  One  exception  to  this 
generalization  is  the  Commission  would 
require  issuers,  both  large  and  small,  to 
file  written  communication  used  during 
the  waiting  period  in  a  securities 
offering.  The  proposed  rules  and 
amendments  also  could  change  small 
issuers'  recordkeeping  of  prospectus 
delivery  to  investors.  Our  preliminary 
view  is  that  any  additional 
recordkeeping  burden  resulting  fi-om 
our  proposals  for  prospectus  delivery 
would  be  minimal.  To  the  extent  that 
underwriters  and  issuers  collect 
information  to  contact  potential 
investors  and  collect  information  to 


send  prospectuses  and  confirmations 
under  the  existing  rules,  we  do  not 
anticipate  the  proposals  would  impose 
a  significant  additional  burden  on 
underwriters  and  issuers.  We  request 
comment,  however,  on  the  accuracy  of 
this  view. 

E.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  rules  forms,  and  amendments, 
we  considered  several  alternatives, 
including: 

•  Establishing  different  compliance 
and  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  of  small  businesses; 

•  Clarifj'ing.  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rule  for  small 
businesses; 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  businesses  from 
all  or  part  of  the  requirements. 

In  a  number  of  instances,  the 
proposed  rules,  forms,  and  amendments 
would  reduce  the  burden  of  complying 
with  the  Securities  Act  and  Exchange 
Act  to  both  large  and  small  businesses. 
We  propose  to  allow  issuers  to 
simultaneously  register  offerings  under 
the  Sfjcurities  Act  and  classes  of 
securities  under  the  Exchange  Act  by 
checking  a  box  on  their  Securities  Act 
registration  statements.**^  The  revision 
would  reduce  the  number  of  issuer 
filings.  And  the  proposed  rules  and 
amendments  would  reduce  uncertainty 
regarding  staff  review  of  Exchange  Act 
reports  through  notification  of  review 
and  pre-review.  The  proposed  rules 
would  allow  issuers,  both  large  and 
small,  to  raise  capital  from  QIBs  and 
certain  existing  shareholders,  or  sell 
non-convertible  investment  grade 
securities  using  Form  B.  These  issuers 
would  be  able  to  incorporate  Exchange 
Act  reports  by  reference  without 
necessarily  delivering  them  to  investors, 
and  would  be  able  to  craft  transactional 
disclosure,  subject  to  Section  11  liability 
standards,  with  fewer  constraints  than 
under  the  current  regime.  These  changes 
should  lower  issuers'  expenses  to 
publicly  raise  capital. 

The  proposed  rules  and  amendments 
would  increase  all  issuers'  flexibility  to 
raise  capital  in  a  number  of  ways.  The 


"o^See  17  CFR  230.157  and  17  CFR  240.0-10. 
"'See  17  CFR  240.0-10. 


<*'See  proposed  Securities  Act  Rule  499,  17  CFR 
230.499.  for  Schedule  B  filers  and  proposed 
revisions  to  Exchange  Act  Rule  12dl-2.  17  CFR 
240.12dl-2. 
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proposals  would  allow  issuers  to  "test 
the  waters"  to  gauge  investor  interest  in 
offerings,  allowing  them  to  withdraw 
unpopular  offerings  more  quickly  than 
under  the  current  regime.  Issuers  would 
be  able  to  convert  more  easily  and  with 
less  regulatory  uncertainty  between 
public  and  private  offerings,^^  and 
would  no  longer  be  required  to 
announce  public  or  private  status  in 
"limited  content  notices."  ^'^  The 
Commission  would  credit  issuers' 
registration  fees  if  they  withdraw 
registration  statements.  We  anticipate 
these  changes  would  benefit  small 
issuers. 

The  proposals  would  also  relax  many 
of  the  restrictions  on  communications 
between  issuers  and  investors  and 
clarify  any  remaining  limitations. 
Issuers  would  be  able  to  more  freely 
promote  and  sell  securities  to  investors, 
subject  to  the  provisions  of  Section 
12(a)(2)  under  the  Securities  Act  and  the 
antifraud  provisions  of  Rule  lOb-5 
under  the  Exchange  Act.'^''  Specifically, 
the  proposed  rules  and  amendments 
would  allow  all  issuers  to  communicate 
freely  with  investors  after  registration 
statements  are  filed. ^o*  During  the  pre- 
filing  period,  issuers  of  offerings 
registered  on  Forms  A.  SB-1,  and  SB- 
2  and  unregistered  offerings  would  be 
somewhat  limited  in  their  ability  to 
communicate  with  investors,  but  the 
proposed  rules  would  clearly  define  the 
length  of  the  period  and  would 
delineate  the  types  of  communications 
permitted  and  prohibited. <^o^  These 
changes  would  enhance  small 
businesses'  communications  with 
investors  and  reduce  regulatory 
uncertainty. 

The  proposed  rules  and  amendments 
explicitly  would  reduce  the  impact  on 
small  businesses  complying  with  the 
provisions  of  the  Securities  Act  by 
allowing  seasoned  small  businesses  to 
incorporate  Exchange  Act  reports  by 
reference  into  the  small  business 
registration  forms  as  long  a^  they  deliver 
the  reports  with  prospectuses  to 
investors.  This  provision  should  save 
issuers  time  and  money.  For  example, 
we  estimate  issuers  would  spend 
approximately  533,  or  343  fewer, 
burden  hours  preparing  Form  SB-2 
registration  statements  under  the 


proposed  rules  than  today. ^"o  The 
Commission  is  proposing  to  allow  more 
issuers  to  qualify  for  the  small  business 
disclosure  system  and  to  allow  small 
business  issuers  to  register  business 
combinations  and  exchange  offers  on  a 
new  form,  Form  SB-3.  Form  SB-3  is 
designed  to  simplify  and  streamline  the 
information  that  small  businesses  must 
disclose  when  they  combine  with  other 
firms.  As  discussed  in  detail  in  Section 
XV,  we  estimate  small  business  issuers 
would  expend  approximately  1,095 
burden  hours  to  file  business 
combinations  on  Form  SB-3,6i '  or 
$163,155/filing  in  labor  costs.  Relative 
to  filing  on  Forms  S-4  or  F-4  today,  we 
estimate  these  issuers  would  save 
approximately  149  burden  hours/filing 
or  $22,201/filing  in  labor  costs.  The 
Commission  also  is  proposing  to  permit 
issuers  in  the  small  business  issuer 
system  to  delay  paying  registration 
statement  filing  fees  until  shortly  before 
they  sell  securities.*'^  This  provision  is 
designed  to  help  ease  these  issuers' 
liquidity  concerns.  Small  business 
issuers  also  would  gain  approximately 
$166/filing  in  interest  because  they 
would  be  able  to  defer  paying 
registration  fees.*"  Finally,  the 
Commission  would  allow  small 
business  issuers  to  increase  the  amount 
of  securities  they  register  on  a  statement 
by  50%,  up  from  20%  today. 

The  proposed  rules  and  amendments 
could  impose  additional  analytical 
burdens  on  investors  that  qualify  as 
small  entities,  such  as  some  investment 
companies  and  investment  advisors.  As 
discussed  in  Section  XV,  the  proposed 
rules  and  amendments  would  allow 
issuers  to  communicate,  including  using 
written  sales  materials,  with  investors, 
both  large  and  small,  after  registering 
offerings  with  the  Commission.  We  seek 
comment  on  whether  small  investors 


•*'  See  proposed  revisions  to  Securities  Act  Rule 
152,  17  CFR  230.152. 

*<*See  proposed  revisions  to  Securities  Act  Rules 
135c  and  135,  17  CFR  230.135c  and  230.135. 

*<"  Under  the  proposals.  Form  B  offering 
information  would  be  subject  to  liabiJity  under 
Section  11  of  the  Securities  Act. 

«*  See  proposed  Securities  Act  Rule  425,  17  CFR 
230.425. 

"x^See  proposed  Securities  Act  Rules  167,  168, 
and  169.  17  CFR  230.167,  230.168.  and  230.169. 


'•'"See  the  detailed  discussion  in  Section  XV  of 
this  release. 

»"  We  base  this  estimate  on  the  number  of  burden 
hours  required  to  file  Form  SB-2  under  the 
proposals  relative  to  the  number  of  burden  hours 
required  to  file  Form  A.  We  then  reduce  the  number 
of  burden  hours  required  today  to  file  Form  C  by 
this  ratio.  Specifically,  we  estimate  the  number  of 
hours  required  to  file  Form  SB-3  under  the 
proposed  rules  would  be  1(533  burden  hours/SB-2 
filing  under  the  proposals  /  606  burden  hours/Form 
.^  filing  under  the  proposals)  '  1.244  burden  hours/ 
Form  C  filing  under  the  proposals  =  1.095  burden 
hours/SB-3  filing. 

"'^See  17  CFR  228.512. 

«"In  fiscal  year  1998.  small  business  issuers  filed 
registration  statements  an  average  of  103  days 
before  effectiveness.  On  average,  these  issuers 
raised  513.068.00O/filing.  At  an  interest  rate  of 
15%/year.  which  the  staff  believes  small  firms 
could  be  required  to  pay.  and  Commission  filing 
fees  of  0.03%  per  dollar  of  capital  raised,  these 
issuers  would  have  saved  $166/filing  on  average  in 
interest  if  they  had  been  able  to  postpone  paying 
their  registration  fee. 


would  benefit  overall  from  issuers 
communicating  with  investors  during 
the  waiting  period.  The  proposed  new 
rules  and  amendments  also  would  allow 
Form  A  issuers  with  two  years  of 
reporting  history  to  incorporate 
Exchange  Act  reports  into  prospectuses 
as  long  as  they  deliver  the  reports  with 
prospectuses  to  investors.  Investors  in 
these  offerings  would  have  to  physically 
compile  the  delivered  integrated 
information.  The  Commission  seeks 
comment  from  investors  as  to  whether, 
as  a  practical  matter,  compiling 
delivered  materials  that  are 
incorporated  by  reference  into 
prospectuses  would  be  burdensome  to 
small  investors.  Finally,  the  proposals 
could  also  increase  small  investors' 
analytical  burden  if  they  receive 
transactional  information  in  Form  B 
registration  statements  that  is  not 
uniform  in  presentation  from  offering  to 
offering.  We  request  your  comments  on 
whether  some  issuer  flexibility  in 
crafting  Form  B  transactional  disclosure 
would  unduly  burden  small  investors. 

As  discussed  in  Section  XV,  the 
Commission  recognizes  that  some 
portion  of  the  printing  costs  that  Form 
B  companies  would  save  by  not  printing 
and  delivering  final  prospectuses  might 
be  shifted  to  small  investors.  Under  the 
proposals,  prospectuses  would  be 
available  to  investors  through  the 
Commission's  web  site  or  through 
issuers'  toll-free  telephone  numbers. 
Small  investors  could  either  rely  on 
prospectuses'  continued  availability  on 
the  Internet  (and  not  acquire  hard 
copies),  call  issuers  for  free  copies  or 
download  and  print  them.  The 
Commission  seeks  comment  on  whether 
the  proposed  revisions  would  unduly 
burden  small  investors. 

We  did  not  propose  all  of  the 
alternatives  that  we  considered.  In  some 
instances,  the  alternatives  we  chose  not 
to  propose  would  be  inconsistent  with 
our  statutory  mandate  to  require 
prospectuses  to  disclose  fully  and  fairly 
all  material  information  to  investors.  In 
other  instances,  the  alternatives  would 
significantly  reduce  the  quality  and 
timeliness  of  Exchange  Act  report 
information,  depriving  shareholders  of 
an  important  means  to  evaluate 
investments.  We  believe  that  except  in 
the  specific  instances,  such  as  in  the 
case  of  the  small  business  disclosure 
system  and  Form  B  disclosure 
requirements,  the  proposed  rules,  forms, 
and  amendments  should  apply  equally 
to  all  entities  required  to  disclose 
information  to  enhance  protection  of  all 
investors.  For  these  reasons,  we  also 
believe  there  would  be  no  benefit  in 
providing  separate  requirements  for 
small  issuers  based  on  the  use  of 
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performance  rather  than  design 
standards. 

F.  Overlapping  or  Conflicting  Federal 
Rules 

We  do  not  believe  any  current  federal 
rules  duplicate,  overlap  or  conflict  with 
the  rules,  schedules,  and  amendments 
that  we  propose  to  amend. 

We  request  your  written  comments  on 
any  aspect  of  this  Initial  Regulatory 
Flexibility  Analysis.  We  particularly 
seek  comment  on: 

•  The  number  of  small  entities  that 
would  be  affected  by  the  proposed  rules, 
forms,  and  amendments; 

•  The  expected  impact  of  the 
proposals  as  discussed  above;  and 

•  How  to  quantify  the  number  of 
small  entities  that  would  be  affected  by, 
and  how  to  quantify  the  impact  of,  the 
proposed  rules,  forms,  and 
amendments. 

We  ask  commentators  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact. 

XVJ.  Paperwork  Reduction  Act 

The  proposed  rules  and  amendments 
affect  several  regulations  and  forms  that 
contain  "collection  of  information 
requirements"  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1995.*'^ 
The  Commission  has  submitted 
proposed  revisions  to  those  rules  and 
Forms  to  the  Office  of  Management  and 
Budget  ("OMB")  for  review  in 
accordance  with  44  U.S.C.  §  3507(d)  and 
5  CFR  1320.11.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  proposed  new  rules,  forms,  and 
amendments  would  modernize, 
rationalize,  and  clarify  the 
Commission's  regulatory  system  for 
offerings  under  the  Securities  Act  of 
1933,  enhance  communications  between 
public  companies  and  investors,  and 
promote  investor  protection.  The 
proposed  forms  and  regulations  set  forth 
the  disclosures  that  the  Commission 
would  require  issuers  to  make  about 
themselves  and  their  securities  offerings 
to  the  public.  The  requirements  of  the 
forms  would  largely  be  the  same  as 
today,  except  for  a  few  changes  that  are 
discussed  in  detail  below  and  in  Section 
XIII.  The  information  is  needed  so  that 
prospective  investors  may  make 
informed  investment  decisions  both  in 
registered  offerings  and  in  secondary 
transactions  of  registered  securities.  The 
information  collection  requirements 
imposed  by  the  forms  and  regulations 


would  be  mandatory  to  the  extent  that 
companies  are  publicly  owned  and  offer 
securities  to  the  public.  There  would  be 
no  mandatory  retention  period  for  the 
information  disclosed,  and  the 
information  gathered  would  be  made 
publicly  available. 

Form  S-1  under  the  Securities  Act 
(OMB  Control  Number  3235-0065)  is 
used  by  issuers  that  are  not  eligible  to 
use  other  forms  to  register  offerings  of 
securities.6'5  The  form  sets  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  Form  S-2  under  the 
Securities  Act  (OMB  Control  Number 
3235-0072)  is  used  by  issuers  that  have 
reported  under  the  Exchange  Act  for  a 
minimum  of  three  years  and  have  timely 
filed  all  required  reports  during  the  12 
calendar  months  and  any  portion  of  the 
month  immediately  preceding  the  filing 
of  the  registration  statement  to  register 
offerings  of  securities.  The  form  sets 
forth  the  transactional  and  company 
information  required  by  the 
Commission  in  securities  offerings.  It 
permits  incorporation  by  reference  of 
Exchange  Act  reports.  Cielivery  of  these 
incorporated  documents  as  well  as  the 
prospectus  to  investors  may  be  required. 
Form  S-3  under  the  Securities  Act 
(OMB  Control  Number  3235-0073)  is 
used  by  issuers  that  have  reported  under 
the  Exchange  Act  for  a  minimum  of 
twelve  months  and  have  met  the  timely 
filing  requirements  set  forth  under  Form 
S-3  (also,  the  offering  and  issuer  must 
meet  the  eligibility  tests  prescribed  by 
the  form)  to  register  offerings  of 
securities.  The  form  sets  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  It  permits 
incorporation  by  reference  of  Exchange 
Act  reports.  Form  F-1  under  the 
Securities  Act  (OMB  Control  Number 
3235-0258)  is  used  by  foreign  private 
issuers  that  are  not  eligible  to  use  other 
forms  to  register  offerings  of  securities. 
The  form  sets  forth  the  transactional  and 
company  information  required  by  the 
Commission  in  securities  offerings. 
Form  F-2  under  the  Securities  Act 
(OMB  Control  Number  3235-0257)  is 
used  by  foreign  private  issuers  that  have 
reported  under  the  Exchange  Act  for  a 
minimum  of  three  years  or  have  an 
equity  float  of  at  least  $75  million 
worldwide  or  are  registering  non- 
convertible  investment  grade  securities 
to  register  offerings  of  securities.  The 


"•44  U.S.C.  §  3501  et  seq. 


*"  Regulations  S-K  and  S-B  do  not  impose 
reporting  burdens  directly  on  public  companies. 
For  administrative  convenience,  each  of  these 
regulations  is  currently  assigned  one  burden  hour. 
The  burden  hours  imposed  by  the  disclosure 
regulations  are  currently  included  in  the  estimates' 
for  the  forms  that  refer  to  the  regulations. 


form  is  somewhat  shorter  than  Form  F- 
1  because  it  uses  delivery  of  filings 
made  by  the  issuer  under  the  Exchange 
Act,  particularly  Form  20-F.  Form  F-3 
under  the  Securities  Act  (OMB  Control 
Number  3235-0256)  is  used  by  foreign 
private  issuers  that  have  reported  under 
the  Exchange  Act  for  a  minimum  of 
twelve  months  and  that  have  a 
worldwide  public  market  float  of  more 
than  $75  million  (the  form  also  may  be 
used  by  eligible  foreign  private  issuers 
to  register  offerings  of  non-convertible 
investment  grade  securities,  securities  to 
be  sold  by  selling  security  holders,  or 
securities  to  be  issued  to  certain  existing 
security  holders)  to  register  offerings  of 
securities.  The  form  allows  issuers  to 
incorporate  Exchange  Act  reports  by 
reference.  Form  SB-1  under  the 
Securitfes  Act  (OMB  Control  Number 
3235-0423)  is  used  by  small  business 
issuers,  as  defined  in  Rule  405  of  the 
Securities  Act,  to  register  offerings  of  up 
to  $10  million  of  securities  in  a 
continuous  12-month  period.  The  form 
sets  forth  the  transactional  and  company 
information  required  by  the 
Comntission  in  securities  offerings.  It 
requires  less  detailed  information  about 
the  issuer's  business  than  Form  S-1. 
Form  SB-2  under  the  Securities  Act 
(OMB  Control  Number  3235-0418)  is 
used  by  small  business  issuers,  as 
defined  in  Rule  405  of  the  Securities 
Act,  to  register  securities  offerings.  The 
form  sets  forth  the  transactional  and 
company  information  required  by  the 
Commission  in  securities  offerings.  It 
requires  less  detailed  information  about 
the  is^er's  business  than  Form  S-1. 
Form  S— 4  imder  the  Securities  Act 
(OMB*Control  Number  3235-0324)  is 
used  by  issuers  to  register  securities 
offerings  in  connection  with  business 
combinations  and  exchange  offers.  The 
form  sets  forth  the  transactional  and 
company  information  required  by  the 
Commission  in  securities  offerings. 
Form  F-4  under  the  Securities  Act 
(OMB  Control  Number  3235-0325)  is 
used  by  issuers  to  register  securities 
offerings  in  connection  with  business 
combinations  and  exchange  offers 
involving  foreign  private  issuers.  The 
form  sets  forth  the  transactional  and 
company  information  required  by  the 
Commission  in  securities  offerings. 
Form  F-7  under  the  Securities  Act 
(OMB  Control  Number  3235-0383)  is 
used  by  publicly  traded  Canadian 
foreign  private  issuers  to  register  rights 
offers  extended  to  their  U.S.  holders.  To 
be  registered  on  Form  F-7,  the  rights 
must  be  granted  to  U.S.  shareholders  on 
terms  no  less  favorable  than  those 
extended  to  other  shareholders.  Form  F- 
8  under  the  Securities  Act  (OMB 
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Control  Number  3235-0378)  is  used  by 
large  publicly  traded  Canadian  foreign 
private  issuers  to  register  securities 
offerings  in  connection  with  business 
combinations  and  exchange  offers.  To 
be  registered  on  Form  F-8,  the  seciuities 
must  be  offered  to  U.S.  shareholders  on 
terms  no  less  favorable  than  those 
extended  to  other  holders.  Form  F-9 
under  the  Securities  Act  (0MB  Control 
Number  3235-0377)  is  used  by  large 
publicly  traded  Canadian  foreign  private 
issuers  to  register  non-convertible 
investment  grade  securities.  Form  F-10 
under  the  Securities  Act  (0MB  Control 
Number  3235-0380)  is  used  by  large 
publicly  traded  Canadian  foreign  private 
issuers  to  register  any  securities 
offerings,  except  certain  derivative 
securities.  Unlike  Forms  F-7,  F-8,  F-9. 
and  F-80,  however.  Form  F-10  requires 
the  Canadian  issuer  to  reconcile  its 
financial  statements  to  U.S.  GAAP. 
Form  F-80  under  the  Securities  Act 
(OMB  Control  Number  3235-0404)  is 
used  by  large  publicly  traded  Canadian 
foreign  private  issuers  to  register 
securities  offerings  in  connection  with 
business  combinations  and  exchange 
offers.  To  be  registered  on  Form  F-80, 
the  securities  must  be  offered  to  U.S. 
holders  on  terms  no  less  favorable  than 
those  extended  to  other  holders. 
Schedule  B  under  the  Securities  Act  is 
used  by  Foreign  governments  or 
political  subdivisions  thereof  to  register 
securities  offerings.  Generally,  it 
contains  a  description  of  the  country 
and  its  government,  the  terms  of  the 
offering,  and  the  uses  of  proceeds.  Form 
S-8  under  the  Securities  Act  (OMB 
Control  Number  3235-0066)  is  used  by 
issuers  to  register  securities  for  offer  and 
sale  to  employees  in  a  compensatory  or 
incentive  context.  Form  A  under  the 
Securities  Act  (OMB  Control  Number  to 
be  determined)  would  be  used  by 
issuers  that  are  not  eUgible  to  use  other 
forms  to  register  offerings  of  securities. 
The  form  would  set  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  Form  B  under  the 
Securities  Act  (OMB  Control  Number  to 
be  determined)  would  be  used  by 
issuers  that  have  reported  under  the 
Exchange  Act  for  a  minimum  of  twelve 
months  and  that  have  public  floats  of  at 
least  $75  million  and  ADTVs  of  $1 
million  or  public  floats  of  at  least  $250 
million  (alternatively,  issuers  could  use 
Form  B  if  they  sell  securities  exclusively 
to  QIBs  and  certain  existing 
shareholders  or  register  non-convertible 
investment  grade  securities)  to  register 
offerings  of  securities.  These  issuers 
would  be  able  to  incorporate  Exchange 
Act  reports  by  reference  without 


necessarily  delivering  them  to  investors, 
and  would  be  able  to  craft  transactional 
disclosure,  subject  to  Section  11  liability 
standards  and  some  itemized 
requirements,  with  fewer  constraints 
than  under  the  current  Form  S-3.  Form 
C  under  the  Securities  Act  (OMB 
Control  Number  to  be  determined) 
would  be  used  by  issuers  to  register 
securities  offerings  in  connection  with 
business  combinations  and  exchange 
offers.  The  form  would  set  forth  the 
transactional  and  company  information 
required  by  the  Commission  in 
securities  offerings.  Form  SB-3  under 
the  Securities  Act  (OMB  Control 
Number  to  be  determined)  would  be 
used  by  small  business  issuers,  as 
defined  in  Rule  405  of  the  Securities 
Act,  to  register  securities  offerings  in 
connection  with  business  combinations 
and  exchange  offers.  The  form  would  set 
forth  the  transactional  and  company 
information  required  by  the 
Commission  in  securities  offerings.  It 
would  require  less  detailed  information 
about  the  issuer's  business  than  Form  A. 

Form  10  under  the  Exchange  Act 
(OMB  Control  Number  3235-0064)  is 
used  by  registrants  to  file  classes  of 
securities.  It  requires  certain  business 
and  financial  information  about  the 
issuer.  Form  8-A  under  the  Exchange 
Act  (OMB  Control  Number  3235-0056) 
is  an  optional  short  form  used  by  issuers 
to  file  classes  of  securities.  Form  10-SB 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0419)  is  used  by  small 
business  issuers,  as  defined  in  Rule 
12b-2  of  the  Exchange  Act.  to  file 
classes  of  securities.  This  form  requires 
slightly  less  detailed  information  about 
the  issuer's  business  than  Form  10 
requires.  Form  20-F  under  the  Exchange 
Act  (OMB  Control  Number  3235-0288) 
is  used  by  foreign  private  issuers  to 
register  securities  or  file  annual  reports. 
Form  40-F  under  the  Exchange  Act 
(OMB  Control  Number  3235-0381)  is 
used  by  Canadian  foreign  private  issuers 
to  register  securities  or  file  annual 
reports.  Form  18  under  the  Exchange 
Act  (OMB  Control  Number  3235-0121) 
is  used  by  foreign  governments  or 
political  subdivisions  thereof  to  register 
securities  on  a  national  securities 
exchange.  Form  10-K  under  the 
Exchange  Act  (OMB  Control  Number 
3235-0063)  is  used  by  registrants  to  file 
annual  reports.  It  provides  a 
comprehensive  overview  of  the 
registrant's  business.  Form  10-:KSB 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0420)  is  used  by  small 
business  registrants, as  defined  in  Rule 
12b-2  of  the  Exchange  Act.  to  file 
annual  reports.  It  provides  a 
comprehensive  overview  of  the 


registrant's  business,  although  its 
requirements  call  for  slightly  less 
detailed  information  than  required  by 
Form  10-K.  Form  18-K  under  the 
Exchange  Act  (OMB  Control  Number 
3235-0120)  is  used  by  foreign 
governments  or  political  subdivisions 
thereof  to  file  annual  reports.  Form  10- 
Q  under  the  Exchange  Act  (OMB 
Control  Number  3235-0070)  is  used  by 
registrants  to  file  quarterly  reports.  It 
includes  unaudited  financial  statements 
and  provides  a  continuing  view  of  the 
registrant's  financial  position  during  the 
year.  The  report  must  be  filed  for  each 
of  the  first  three  fiscal  quarters  of  the 
registrant's  fiscal  year.  Form  10-QSB 
under  the  Exchange  Act  (OMB  Control 
Number  3235-0416)  is  used  by  small 
business  registrants,  as  defined  in  Rule 
12b-2  of  the  Exchange  Act.  to  file 
quarterly  reports.  It  includes  unaudited 
financial  statements  and  provides  a 
continuing  view  of  the  registrant's 
financial  position  during  the  year.  The 
report  must  be  filed  for  each  of  the  first 
three  fiscal  quarters  of  the  registrant's 
fiscal  year.  Form  8-K  under  the 
Exchange  Act  (OMB  Control  Number 
3235-0060)  is  used  by  registrants  to 
report  the  occurrence  of  material  events 
or  corporate  changes.  Form  6-K  under 
the  Exchange  Act  (OMB  Control 
Number  3235-0116)  is  used  by  foreign 
private  issuers  to  report  information:  (i) - 
Required  to  be  made  public  in  the 
country  of  its  domicile;  (ii)  filed  with 
and  made  public  by  a  foreign  stock 
exchange  on  which  its  securities  are 
traded;  or  (iii)  distributed  to  security 
holders.  The  report  must  be  furnished 
promptly  after  such  material  is  made 
public.  Issuers  would  also  file  under 
Rule  425  of  the  Securities  Act  (OMB 
Control  Number  to  be  determined) 
written  communications  (other  than 
required  registration  statements)  about 
pending  offerings. 

In  addition  to  affecting  these 
collections  of  information,  the  proposed 
rules  and  amendments  also  could 
change  issuers'  recordkeeping  of 
prospectus  delivery  to  investors  and 
impose  a  new  burden  of  tracking  their 
"first  offers"  in  Form  B  offerings.  Our 
preliminary  view  is  that  any  additional 
recordkeeping  burden  resulting  from 
our  proposals  for  prospectus  delivery 
would  be  minimal.  To  the  extent  that 
underwriters  and  issuers  collect 
information  to  contact  potential 
investors  and  collect  information  to 
send  prospectuses  and  confirmations 
under  the  existing  rules,  we  do  not 
anticipate  the  proposals  would  impose 
a  significant  additional  burden  on 
underwriters  and  issuers.  We  request 
comment,  however,  on  the  accuracy  of 
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this  view.  We  also  do  not  anticipate  that 
requiring  issuers  to  keep  information 
provided  to  investors  fifteen  days  before 
the  first  offer  and  any  information  used 
throughout  the  offering  period  would 
impose  a  significant  burden  on  issuers. 
Issuers  would  only  have  to  keep  the 
information  until  they  file  it  with  us. 
Thus  issuers  might  not  have  to  keep  it 
longer  than  the  date  of  their  first  offer 
because  they  can  file  their  registration 
statement  with  us  at  that  time.  The 
longest  issuers  would  have  to  keep  the 
information  would  be  the  length  of  the 
offering  period,  plus  15  days,  since  the 
latest  they  can  file  the  registration 
statement  is  at  first  sale.  We  request 
comment  and  any  supporting  data  on 


the  burden  that  these  requirements 
would  impose  on  issuers  and 
underwriters. 

We  anticipate  that  the  proposed  rules 
and  amendments  would  lower  the  cost 
of  raising  capital  in  the  pubUc  market 
for  many  issuers.  For  the  purposes  of 
the  Paperwork  Reduction  Act.  the  tabl^ 
below  summarizes  our  preliminary 
estimates  of  the  burden  hours  that 
parties  would  spend  to  comply  with  the 
proposals.  We  base  these  estimates  on 
current  burden  hour  estimates  and  the 
staffs  experience  with  these  filings.  The 
estimates  in  the  table  indicate  that 
parties  would  expend  approximately 
9.106.343  burden  hours/year  to  comply 
with  the  proposals.  In  addition,  as 


discussed  in  more  detail  below,  we 
estimate  that  parties  would  spend 
approximately  $4,754,863,050/year  on 
outside  professional  help  to  comply 
with  the  proposals.  Note  that  these 
estimates  do  not  attempt  to  quantify  the 
proposals'  intangible  benefits,  such  as 
the  benefits  to  issuers  and  investors  of 
enhanced  communications  and  the 
greater  likelihood  that  issuers  would 
shift  capital  raising  from  the  private  to 
the  public  market,  nor  its  intangible 
costs,  such  as  the  cost  to  security 
holders  of  identifying  misleading  or 
incomplete  pre-filing  information.  We 
request  comment  on  the  reasonableness 
of  our  estimates. 


Table: 

Burden  Hour  Estimates 

Form 

Estimated  burden  hours/filing 

Estimated  filings/year 

Estimated  burden  hours/year 

Before  revi- 
sions 
(A) 

After  revisions 
(B) 

Before  revi- 
sions 
(C) 

After  revisions 
(D) 

* 

Before  revi- 
sions 
(E)  -  A-C 

After  revisions 
(F)  .  B-D 

s 
s 
s 
p- 

F- 
F- 
S 

s 
s 

F 
F 
F 
F 
F 
F 
S 
S 
A 
B 
C 
S 
1 
8 
1 
2 
2 
4 
4 

8 

6 
F 

T 

-1  

-2                   

1,267 

470 

398 

1,868 

559 

166 

710 

876 

1,233 

1.308 

2 

2 

420 

420 

2 

0 

46 

0 

0 

0 

0 

95 

7 

90 

1.991 

95 

1,991 

95 

8 

1,723 

1,179 

8 

144 

131 

5 

8 

0 

0 

0 

0 

0 

0 

0 

178 

138 

0 

0 

1 

1 

105 

105 

1 

0 

12 

152 

75 

311 

280 

24 

7 

23 

498 

24 

498 

24 

2 

431 

295 

2 

36 

33 

5 

8 

0.25 

1,136 

152 

3,890 

139 

1 

172 

8 

414 

3,701 

677 

1 

16 

12 

45 

2 

33 

5,597 

0 

0 

0 

0 

124 

2,293 

162 

908 

99 

121 

15 

0 

10,392 

2,591 

38 

29,551 

7.521 

27.519 

10.582 

0 

0 

0 

0 

0 

0 

0 

8 

559 

0 

0 

1 

16 

12 

45 

2 

33 

5.261 

.    2.616 

3.067 

3,984 

394 

124 

0 

162 

908 

99 

121 

15 

0 

9,342 

3,641 

38 

26,401 

10,671 

69,087 

11,000 

10.628 

1.439.312 

71.440 

1.548.220 

259,652 

559 

28,552 

5,680 

362,664 

4,563,333 

885,516 

2 

32 

5,040 

18,900 

4 

0 

257,462 

0 

0 

0 

0 

11,780 

15.363 

14,580 

1,807,828 

9,405 

240,91 1 

1,425 

0 

17,905,416 

3,054,789 

304 

4,255,344 

985,251 

137,595 

84,656 

0 

0 
0 

-3„ 

-1  : 

*2  

-3          

0 

0 
0 
0 

B-1   

B-2                  

1.424 
77.142 

-4         

0 

-4  

0 

-7  

1 

-8 

16 

-9     

1.260 

-10                  .: 

4,725 

-80  

2 

cheduie  B 

0 

-8 

63,132 

397,632 

230,025 

1239,024 

B-3             

110,320 

3      

2,976 

-A       

0 

0-SB  

3,726 

0-F  

452,184 

0-FR  

2,376 

0-F 

60,258 

0_FR  

360 

8        

0 

0-K  

4.026,402 

0-KSB             

1,074,095 

8-K     

76 

0-Q     

950,436 

0-QSB 

352,143 

-K 

345,435 

_K                   

88.000 

linos  under  Rule  425 

2.657 

otal  

* 

37,971,015 

9.106.343 

The  Commission's  experience 
indicates  that  allowing  small  companies 
to  register  offerings  on  Forms  SB-1  and 
SB-2  reduces  issuers'  disclosure  burden 
hours  and  cost.  The  proposed  rules  and 


amendments  would  therefore  save  time 
and  money  for  1,050  companies — 
companies  that  would  become  newly 
eligible  to  register  offerings  on  Forms  •- 
SB-1.  SB-2.  and  SB-3  under  the 


proposed  rules  and  amendments.*'* 
Among  those  affected  would  be  (1)  non- 


*'*See  proposed  revisions  to  Securities  Act  Rule 
405. 
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reporting  companies  with  revenues 
between  $25  and  $50  million  that  plan 
to  register  initial  public  offerings  under 
the  Securities  Act  or  propose  to  register 
under  the  Exchange  Act,  (2)  non- 
reporting  companies  with  revenues 
under  $25  million  but  public  float  over 
$25  million,  because  the  public  float  test 
would  be  eliminated,  and  (3)  reporting 
companies  that  would  remain  in  the 
small  business  disclosure  system  longer 
than  under  the  current  system. 

In  fiscal  year  1998,  issuers  registered 
eight  offerings  on  Form  SB-1.  Given  the 
limited  use  of  this  form,  we  do  not 
expect  any  additional  filings  on  this 
form  under  the  proposed  rules  and 
amendments.  Under  the  proposed  rules, 
we  estimate  issuers  would  require  710 
hours  to  file  Form  SB-1,  the  same  as 
today.  (>*''  Of  the  710  hours,  we  estimate 
that  25%  (178  internal  burden  hours) 
would  be  provided  by  corporate  staff, 
and  75%  (532  hours)  by  external 
professional  help.  In  addition,  we 
anticipate  filers  would  spend,  at  an 
estimated  $175/hour,  approximately 
$93,100/filing  in  professional  labor 
costs  to  file  Form  SB-l.^is  We  request 
your  comments  and  supporting 
empirical  information  on  the 
reasonableness  of  these  estimates. 

In  fiscal  year  1998,  issuers  registered 
414  offerings  on  Form  SB-2.  In  addition 
to  these  filings,  we  expect  an  additional 
143  filings/year,  for  a  total  of  559 
filings/year,  on  Form  SB-2  because 
more  firms  would  be  eligible  to  use 
Form  SB-2  under  the  proposed  rules 
and  amendments.6'9  Under  the  current 
rules,  issuers  expend  approximately  876 
hours  to  register  securities  on  Form  SB- 
2.  which  does  not  allow  issuers  to 
incorporate  Exchange  Act  reports  by 
reference.  The  proposed  rules  and 
amendments  would  allow  seasoned 
issuers  to  incorporate  Exchange  Act 


"'The  numbers  in  Column  B  of  the  Table  differ 
significantly  from  those  in  Column  A  of  Table  2 
because  the  estimated  burden  hours  in  Column  A 
include  the  estimated  corporate  burden  hours  and 
outside  labor  hours  that  parties  would  require  to 
file  information  statement.  In  Column  B,  we 
estimate  only  the  corporate  burden  hours  needed  to 
file  information  statements  (we  estimate  separately 
the  expense,  in  dollar  terms,  of  outside  labor). 

»'»We  estimate  filers  would  spend  $93,100/filing 
in  professional  labor  costs.  We  base  this  estimate  on 
532  hours  of  professional  labor/Form  SB-l  '$175/ 
hour.  In  aggregate,  we  estimate  that  filers  would 
spend  $744.800/year  to  file  8  Form  SB-ls/year. 

»'»  We  base  this  estimate  on  the  number  of  firms 
that  would  be  eligible  to  register  offerings  on  Form 
SB-2  under  the  proposals  relative  to  the  number  of 
firms  that  are  eligible  to  register  offerings  on  Form 
SB-2  today,  and  on  the  number  of  SB-2  filings  in 
fiscal  year  1998.  Specifically,  we  estimate  the 
number  of  SB-2  filings  under  the  proposals  would 
be  (4.087  firms  eligible  to  register  on  Form  SB-2 
under  the  proposals/3.037  firms  eligible  to  register 
on  Form  SB-2  today)  MM  SB-2  filings/year 
today=559  SB-2  filings/year. 


reports  by  reference  into  Form  SB-2 
registration  statements  as  long  as  they 
deliver  the  reports  with  prospectuses  to 
investors.  We  anticipate  this  provision 
would  save  issuers  time  and  money.  We 
anticipate  approximately  330  (59%)  of 
the  559  filings/year  would  incorporate 
Exchange  Act  reports  by  reference  under 
the  proposed  rules,  whereas  229  (41%) 
would  not."o  Under  the  proposed  rules, 
we  estimate  issuers  would  require  876 
hours  to  file  Form  SB-2  if  they  cannot 
incorporate  Exchange  Act  reports  by 
reference  under  the  proposals,  and 
approximately  324  hours  if  they  can. 62' 
On  average,  we  estimate  small  business 
issuers  would  spend  approximately  550 
hours  preparing  Form  SB-2  registration 
statements  under  the  proposed  rules 
than  today.  "2  Of  the  550  hours,  we 
estimate  that  25%  (138  internal  burden 
hours)  would  be  provided  by  corporate 
staff,  and  75%  (412  hours)  by  external 
professional  help.  We  anticipate  filers 
would  spend,  at  an  estimated  $175/ 
hour,  approximately  $72,100/filing  in 
professional  labor  costs  to  file  Form  SB- 
2.623  We  request  your  comments  and 


'^We  base  this  estimate  on  the  number  of  repeat 
offerings  registered  on  Form  SB-2  today  relative  to 
the  number  of  offerings  registered  on  Form  SB-2 
today,  and  on  the  number  of  offerings  we  expect 
would  be  registered  on  Form  SB-2  under  the 
proposals.  Specifically,  we  estimate  the  number  of 
SB-2  filings/year  that  would  incorporate  Exchange 
Act  reports  by  reference  under  the  proposals  would 
be  (246  repeat  offerings  registered  on  Form  SB-2 
today/414  offerings  registered  on  Form  SB-2  today) 
*559  SB-2  filings/year  under  the  proposals=330 
SB-2  filings/year.  We  expect  the  remaining  229 
offerings  (559  SB-2  filings/year  under  the  proposals 
-  330  SB-2  filings/year  that  would  incorporate 
Exchange  Act  reports  by  reference  under  the 
proposals)  not  to  incorporate  Exchange  Act  reports 
by  reference. 

"I  We  base  this  estimate  on  the  number  of  burden 
hours  required  today  to  file  Form  S-2  (which 
allows  issuers  to  incorporate  Exchange  Act  reports 
by  reference,  but  requires  them  to  deliver  the 
reports  to  investors)  relative  to  the  number  of 
burden  hours  required  today  to  file  Form  S-1.  We 
then  reduce  the  number  of  burden  hours  we 
estimate  issuers  would  require  under  the  proposed 
rules  to  file  Form  SB-2  if  they  cannot  incorporate 
Exchange  Act  information  by  reference  by  this  ratio. 
Specifically,  we  estimate  the  number  of  hours 
required  to  file  Form  SB-2  under  the  proposed 
rules  if  an  issuer  cannot  incorporate  Exchange  Act 
reports  by  reference  would  be  (470  burden  hours/ 
S-2  filing  today/1,267  burden  hours/S-1  filing 
today)  '876  burden  hours/SB-2  filing  under  the 
proposals  with  no  incorporation  by  reference=324 
burden  hours/SB-2  filing  with  incorporation  by 
reference. 

>>"  We  base  this  estimate  on  1(876  hours/SB-2 
filing  under  the  proposals  with  no  incorporation  by 
reference  '229  SB-2  filings  under  the  proposals 
with  no  incorporation  by  reference)+(324  hours/ 
SB-2  filing  under  the  proposals  with  incorporation 
by  reference  "330  SB-2  filings  under  the  proposals 
with  no  incorporation  by  reference)l/559  SB-2 
filings  under  the  proposals=550  hours/SB-2  filing 
on  average  under  the  proposed  rules.  Today.  SB- 
2  filings  require  876  hours/filing  or  326  more  hours 
than  under  the  proposed  rules. 

""We  estimate  filers  would  spend  $72,10O/filing 
in  professional  labor  costs.  We  base  this  estimate  on 


supporting  empirical  information  on  the 
reasonableness  of  these  estimates. 

The  proposed  rules  would  simplify 
larger  seasoned  issuers'  preparation  of 
Form  B  by  allowing  them  greater 
flexibility  to  craft  their  transactional 
disclosure.  In  fiscal  year  1998. 
approximately  4.824  issuers  registered 
4,062  offerings  on  Forms  S-3  and  F- 
3. "4  Based  on  the  proposed  rule's 
public  float  and  ADTV  tests, 
approximately  3,397  or  70%  of  these 
issuers  would  be  eligible  to  register 
offerings  on  Form  B  under  the  proposed 
rules."5  The  remaining  1,427  or  30%  of 
issuers  would  be  required  to  register 
offerings  on  Form  A.  Based  on  relative 
representation,  and  the  total  offerings 
registered  on  Forms  S-3  and  F-3  in 
fiscal  year  1998,  we  estimate  issuers 
would  register  approximately  2.843 
offerings  on  Form  B  and  1,219  offerings 
on  Form  A."*  (We  anticipate,  however, 
that  many  Form  A  issuers  would 
register  at  least  some  offerings  on  Form 
B  by  selling  their  securities  exclusively 
to  QIBs  and  certain  existing 
shareholders,  or  selling  non-convertible 
investment  grade  securities,  and  thus 
would  achieve  the  savings  associated 
with  filing  on  Form  B.)  We  estimate  224 
additional  secondary  offerings  would  be 
filed  on  Form  B  under  the  proposals 
that  currently  are  filed  on  Form  S-8."7 
Thus,  we  anticipate  3.067  offerings 
would  be  filed  on  Form  B  under  the 
proposals.  We  anticipate  that  these 
issuers  would  save  burden  hours  and 
money  fi-om  the  simplification  of  Form 
B.  We  estimate  that  issuers  would 
require  300  hours  to  register  securities 
on  Form  B.  Of  the  300  hours,  we 
estimate  that  25%  (75  internal  burden 


412  hours  of  professional  labor/Form  SB-2  '$175/ 
hour.  In  aggregate,  we  estimate  that  filers  would 
spend  $40.303,900/year  to  file  559  Form  SB-2s/ 
year. 

*"In  fiscal  year  1998,  issuers  registered  3.890 
offerings  on  Form  S-3  and  172  offerings  on  Form 
F-3. 

»"  We  estimate  the  percentage  of  firms  that 
currently  are  eligible  to  use  Forms  S-3  and  F-3  that 
would  be  eligible  under  the  proposals  to  register 
offerings  on  Form  B  based  on  their  public  floats  and 
ADTVs  would  be  (3,397  firms  that  would  be 
required  to  register  offerings  on  Form  B  under  the 
proposals/4.824  firms  that  would  be  eligible  to 
register  offerings  on  Forms  S-3  and  F-3 
today)=70%. 

»» Specifically.  70%  *4,062  offerings/year=2,843 
offerings/year  on  Form  B  under  the  proposals  and 
30%  '4.062  offerings/year=l,219  offerings/year  on 
Form  A. 

*"  In  a  random  sample  of  50  offerings  filed  in 
1996  and  1997  on  Form  S-e,  we  found  6%  would 
no  longer  be  eligible  to  file  on  Form  S-8  under  the 
proposals.  Under  the  proposed  rules  and  based  on 
our  sample,  we  would  require  4%  (224)  of  the  5,597 
offerings  filed  on  Form  S-8  in  fiscal  year  1998  to 
file  on  Form  B,  1%  (56)  to  file  on  Form  A  with 
automatic  effectiveness  and  incorporation  by 
reference,  and  1%  (56)  to  file  on  Form  A  with  no 
automatic  effectiveness. 
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hours)  would  be  provided  by  corporate 
staff,  and  75%  (225  hours)  by  external 
professional  help.  We  anticipate  filers 
would  spend,  at  an  estimated  $175/ 
hour,  approximately  $39,375/filing  in 
professional  labor  costs  to  file  Form 
B.cv"8  We  request  your  comments  and 
supporting  empirical  information  on  the 
reasonableness  of  these  estimates. 

The  proposed  rules  and  amendments 
also  would  simplify  issuers'  preparation 
of  Form  A  prospectuses  and  reduce 
regulatory  uncertainty.  The  proposals 
would  allow  certain  Form  A  issuers' 
registration  statements  to  go  effective 
immediately  if  they  are  reporting 
companies  for  at  least  two  years  and 
have  public  floats  of  at  least  $75 
million.  We  estimate  approximately 
1,960  Form  A  issuers  would  meet  these 
criteria.  The  proposals  would  also  allow 
Form  A  issuers  to  incorporate  Exchange 
Act  disclosure  by  reference  in 
registration  statements  two  years  after 
becoming  reporting  issuers  rather  than 
after  three  years,  as  currently  required. 
As  discussed  above,  2,526  companies 
that  currently  are  required  to  register 
offerings  on  Forms  Sr-1  and  F-1  would 
become  newly  eligible  to  incorporate 
Exchange  Act  reports  by  reference. 
These  firms  would  save  burden  hours 
and  prospectus  preparation  costs  when 
offering  securities.  Based  on  the  number 
of  offerings  tiled  on  Forms  S-1,  S-2, 
F-1,  and  F-2  in  fiscal  year  1998,«9  the 
proposed  availabiUty  of  Forms  SB— 1 
and  SB-2  to  certain  of  these  issuers,'^ 
the  number  of  offerings  by  issuers  that 
today  would  file  on  Forms  S-3  and  F- 
3  that  would  not  be  eligible  for  Form 
B,  '31  and  the  number  of  offerings 
currently  filed  on  Form  S-8  that  would 
be  filed  on  Form  A  under  the 
proposals,^32  we  estimate  issuers  would 


»»»  We  estimate  filers  would  spend  $39,375/filing 
in  professional  labor  costs.  We  base  this  estimate  on 
225  hours  of  professional  labor/Form  B*  $l75/hour. 
In  aggregate,  we  estimate  that  filers  would  spend 
$120,763,125/year  to  file  3,067  Form  Bs/year. 

***  Issuers  registered  1,136  offerings  on  Form 
S-1,  152  offerings  on  Form  S-2,  139  offerings  on 
Form  F-1,  and  one  offering  on  Form  F-2,  for  a  total 
of  1.428  offerings  in  fiscal  year  1998. 

'lo  Under  the  proposed  rules,  issuers  would 
register  these  offerings  on  Form  A,  except  for  the 
143  offerings  we  anticipate  issuers  would  register 
on  Form  SB-2. 

"'  We  estimate  30%  of  the  firms  currently 
eligible  to  use  Forms  S-3  and  F-3  would  be 
required  to  register  offerings  on  Form  A  based  on 
their  public  floats  and  ADTVs.  Specifically,  the 
percentage  would  be  (1,427  firms  that  would  be 
required  to  register  offerings  on  Form  A  under  the 
proposals/4,824  firms  that  would  be  eligible  to 
register  offerings  on  Forms  S-3  and  F^3  today)  = 
30%.  If  we  adjust  the  4,062  offerings  issuers 
registered  on  Forms  S-3  and  F-3  in  fiscal  ye«  1998 
by  this  percentage,  we  estimate  issuers  would 
register  approximately  1.219  of  these  offerings/year 
on  Form  A  -under  the  proposals. 

"'  In  a  random  sample  of  SO  offerings  filed  in 
1996  and  1997  on  Form  S-8,  we  found  6%  would 


file  approximately  2,616  offerings/ year 
on  Form  A."3  We  expect  the  1,219 
offerings/year  that  issuers  registered  in 
fiscal  year  1998  on  Forms  S-3  and  F- 
3  to  incorporate  Exchange  Act  reports* 
by  reference  on  Form  A  under  the 
proposals.  In  addition,  we  expect 
approximately  978  of  the  1,397 
remaining  filings  on  Form  A  to 
incorporate  Exchange  Act  reports  by 
reference  each  year.*^*  Thus  we  expect 
issuers  would  incorporate  Exchange  Act 
reports  by  reference  into  2,197  Form  A 
offerings/year  under  the  proposed  rules. 
The  remaining  419  offerings  on  Form  A 
would  not  be  eligible  to  incorporate 
Exchange  Act  reports  by  reference.  We 
estimate  issuers  filing  on  Form  A  under 
the  proposed  rules  and  amendments 
would  expend  approximately  1,333 
burden  hours/filing  if  they  cannot 
incorporate  Exchange  Act  reports  by 
reference,"'  and  471  burden  hours  if 


no  longer  be  eligible  to  file  on  Form  S-8  under  the 
proposals.  Under  the  proposed  rules  and  based  on 
our  sample,  we  would  require  4%  (224)  of  the  5.597 
offerings  filed  on  Form  S--8  in  fiscal  year  1998  to 
file  on  Form  B,  1%  (56)  to  file  on  Form  A  with  " 
automatic  effectiveness  and  incorporation  by 
reference,  and  1%  (56)  to  file  on  Form  A  with  no 
automatic  effectiveness. 

"-'  Specifically,  issuers  would  register  on  Form  A 
under  the  proposed  rules  1.428  offerings/year 
currently  registered  on  Forms  S-1.  S-2.  F-1.  and 
F-2-143  offerings/year  registered  on  Form  SB-2  + 
1,219  offerings/year  currently  registered  on  Form 
S-3  +  112  offerings/year  currently  registered  on 
Form  S-8  =  2.616  offerings/year. 

*"  We  base  this  conclusion  on  the  number  of 
firms  that  currently  are  required  to  register  offerings 
on  Forms  S-1  and  F-1  that  would  become  newly 
eligible  to  incorporate  Exchange  Act  reports  by 
reference  under  the  proposals  relative  to  the 
number  of  firms  that  currently  are  required  to 
register  offerings  on  Forms  S-1  and  F-1. 
Specifically,  the  number  of  filings  on  Form  A  that 
would  incorporate  Exchange  Act  reports  by 
reference  each  year  would  be  (2,526  firms  that 
would  be  eligible  to  incorporate  Exchange  Act 
reports  by  reference  on  Form  A  under  the 
proposals/3,601  firms  that  currently  are  eligible  to 
register  offerings  on  Forms  S-1  and  F-1)  •(2.616 
offerings/year  on  Form  A  - 1,219  offerings/year  on 
Form  A  that  would  incorporate  Exchange  Act 
reports  by  reference  that  are  eligible  to  be  registered 
on  Form  S-3  today)  «  978  offerings/year  (in 
addition  to  the  1,219  offerings/year  on  Form  A  that 
would  incorporate  Exchange  Act  reports  by 
reference  that  are  eligible  to  be  registered  on  Form 
S-3  today). 

"'  Both  domestic  and  foreign  issuers  would  be 
able  to  register  offerings  on  Form  A.  Domestic 
issuers  currently  require  1.267  hours  to  complete 
Form  S-1  (which  does  not  allow  issuers  to 
incorporate  Exchange  Act  reports  by  reference), 
whereas  foreign  issuers  require  1 ,868  hours  to 
complete  Form  F-1  (which  also  does  not  allow 
issuers  to  incorporate  Exchange  Act  reports  by 
reference).  In  fiscal  year  1998,  issuers  registered 
1,136  offerings  on  Form  S-1  and  139  offerings  on 
Form  F-1.  We  estimate  the  Jiumber  of  hours  that 
issuers  would  require  to  file  Form  A  if  they  cannot 
incorporate  Exchange  Act  reports  by  reference 
would  be  1(1.136  domestic  Form  A  filings  that 
previously  would  have  been  filed  on  Form  S-1 
•1.267  hours/domestic  Fonn  A  filing  that 
previously  would  have  b«en  filed  on  Form 
S-1)  *  (139  foreign  Form  A  filings  that  previously 


they  can."'  On  average,  we  anticipate 
issuets  would  spend  about  609  hours 
preparing  Form  A  registration 
statements.'"  Of  the  609  hours,  we 
estimate  that  25%  (152  internal  burden 
hours)  would  be  provided  by  corporate 
staff,  and  75%  (457  hours)  by  external 
professional  help.  We  anticipate  filers 
would  spend,  at  an  estimated  $175/ 
hour,  approximately  $79,975/filing  in 
professional  labor  costs  to  file  Form 
B  638  We  request  your  comments  and 
supporting  empirical  information  on  the 
reasdnableness  of  these  estimates. 

The  proposed  rules  and  amendments 
would  also  create  new  Form  C  for 
business  combinations  and  new  Form 
SB-3  for  small  business  issuer 
combinations.  In  fiscal  year  1998, 
issuers  registered  4,378  business 
combinations  on  Forms  S—4  and  F— 4.  Of 
these,  we  estimate  issuers  would 
register  approximately  3,984  on  Form  C 
and  394  on  Form  SB-3  under  the 
proposed  rules."'  We  estimate  issuers 


would  have  been  filed  on  Form  F-1  '1.868  hours/ 
foreign  Form  A  filing  that  previously  would  have 
been  filed  on  Form  F-l)l/l,275  filings  on  Form  A 
=  1.333  hours/filing. 

"•Both  domestic  and  foreign  issuers  would  be 
able  to  register  offerings  on  Form  A.  Domestic 
issuers  currently  require  470  hours  to  complete 
Form  S-2  (which  allows  issuers  to  incorporate 
Exchange  Act  reports  by  reference),  whereas  foreign 
issuers  require  559  hours  to  complete  Form  F-2 
(which  allows  issuers  to  incorporate  Exchange  Act 
reports  by  reference).  In  fiscal  year  1998.  issuers 
registered  152  offerings  on  Form  S-2  and  one 
offering  on  Form  F-2.  We  therefore  estimate  the 
number  of  hours  that  issuers  would  require  to  file 
Form  A  if  they  can  incorporate  Exchange  Act 
reports  by  reference  would  be  471  hours/filing. 

'-"As  discussed  above,  we  anticipate  issuers 
would  register  419  offerings/year  on  Form  A  where 
Exchange  Act  reports  would  not  be  incorporated  by 
reference  and  2,197  offerings/year  on  Form  A  where 
Exchzuge  Act  reports  would  be  incorporated  by 
referefice.  The  average  hours  to  file  Form  A  would 
be  approximately  1,333  hours  if  they  cannot 
incorporate  Exchange  Act  reports  by  reference  and 
471  hours  if  they  can  incorporate  Exchange  Act 
reports  by  reference.  On  average  we  expect  the 
number  of  hours  issuers  would  expend  to  file  Form 
A  would  be  [(419  offerings/year  on  Form  A  where 
Exchange  Act  reports  would  not  be  incorporated  by 
reference  •  U33  hours  if  they  cannot  incorporate 
Exchange  Act  reports  by  reference)  ♦  (2,197 
offerings/year  on  Form  A  where  Exchange  Act 
reports  would  be  incorporated  by  reference  *  471 
hours  if  they  can  incorporate  Exchange  Act  reports 
by  reference)l/2.616  offerings/ year  on  Form  A  =  609 
hours/fihng. 

'-^  We  estimate  filers  would  spend  S79,975/filing 
in  professional  labor  costs.  We  base  this  estimate  on 
457  hours  of  professional  labor/Form  A  •  $175/ 
hour.  In  aggregate,  we  estimate  that  filers  would 
spend.$209.214.600/year  to  file  2.616  Form  As/ 
year. 

"'Issuers  registered  3,701  offerings  on  Form  S- 
4  in  fiscal  year  1998  and  677  offerings  on  Form  F- 
4,  for  a  total  of  4,878  business  combinations.  Based 
on  the  number  of  offerings  we  expect  issuers  would 
register  on  Forms  SB-1  and  SB-2  under  the 
proposals  relative  to  the  number  of  offerings 
registered  on  Forms  SB-1.  SB-2.  A.  and  B.  and  the 
number  of  basiness  combinations  in  fiscal  j^ear 
1998.  we  estimate  the  nun^r  of  SB-3  filings 
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would  expend  approximately  1,245 
hours  to  complete  Form  C  under  the 
proposed  rules  and  amendments.**  Of 
the  1,245  hours,  we  estimate  that  25% 
(311  internal  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(934  hours)  by  external  professional 
help.  We  anticipate  filers  would  spend, 
at  an  estimated  $175/hour, 
approximately  $163,450/filing  in 
professional  labor  costs  to  file  Form 
C  641  vve  estimate  small  business  issuers 
would  expend  approximately  1,121 
hours  to  file  business  combinations  on 
Form  SB-3.W2  Of  the  1,121  hours,  we 
estimate  that  25%  (280  internal  burden 
hours)  would  be  provided  by  corporate 
staff,  and  75%  (841  hours)  by  external 
professional  help.  We  anticipate  filers 
would  spend,  at  an  estimated  $175/ 
hour,  approximately  $147,175/filing  in 
professional  labor  costs  to  file  Form 
B  543  We  request  your  comments  and 
supporting  empirical  information  on  the 
reasonableness  of  these  estimates. 

The  proposals  also  would  relax  many 
of  the  restrictions  on  communications 
between  issuers  and  investors  and 
clarify  any  remaining  limitations. 
Issuers  would  be  able  to  more  freely 


issuers  would  file  under  the  proposals  would  be 
(567  offerings  registered  on  Forms  SB-1  and  SB-2 
under  the  proposals  /  6.250  offerings  registered  in 
Bscal  year  1996)  *  4.378  filings/year  under  the 
proposals  =  394  SB-3  filings/year.  The  remaining 
3,984  business  combinations  (4,378  filings/year— 
394  SB-3  filings/year)  would  be  filed  on  Form  C. 

'•'Both  domestic  and  foreign  issuers  would  be 
required  to  register  business  combinations  on  Form 
C.  Domestic  issuers  currently  require  1,233  hours  to 
complete  Form  S-4.  whereas  foreign  issuers  require 
1,308  hours  to  complete  Form  F-4.  In  fiscal  year 
1998.  issuers  registered  3,701  business 
combinations  on  Form  S-4  and  677  business 
combinations  on  Form  F-4.  We  estimate  the 
number  of  burden  hours  that  issuers  would  require 
to  file  Form  C  would  be  1(3.701  Form  C  filings  that 
previously  would  have  been  filed  on  Form  S-4  * 
1.233.hours/Form  C  filing  that  previously  would 
have  been  filed  on  Form  S-4)  ♦  (677  Form  C  filings 
that  previously  would  have  been  filed  on  Form  F- 
4  *  1.308  hours/Form  C  filing  that  previously  would 
have  been  filed  on  Form  F-4)|/4,378  filings  on 
Form  C  =  1.245  hours/filing  on  Form  C. 

**'  We  estimate  filers  would  spend  5163,450/ 
filing  in  professional  labor  costs.  We  base  this 
estimate  on  934  hours  of  professional  labor/Form  C 
*  $175/hour.  In  aggregate,  we  estimate  that  filers 
would  spend  $651.184.800/year  to  file  3,984  Form 
Cs/year. 

**'  We  base  this  estimate  on  the  number  of  hours 
required  to  file  Form  SB-2  under  the  proposals 
relative  to  the  number  of  hours  required  to  file 
Form  A.  We  then  reduce  the  number  of  hours 
required  today  to  file  Form  C  by  this  ratio. 
Specifically,  we  estimate  the  number  of  hours 
required  to  file  Form  SB-3  under  the  proposed 
rules  would  be  ((550  hours/SB-2  filing  under  the 
proposals  /  609  hours/Form  A  filing  under  the 
proposals)  *  1,245  hours/Form  C  filing  under  the 
proposals  =  1,121  hours/SB-3  filing. 

**' We  estimate  filers  would  spend  $147,175/ 
filing  in- professional  labor  costs.  We  base  this 
estimate  on  841  hours  of  professional  labor/Form 
A*  $175/hour.  In  aggregate,  we  estimate  that  filers 
would  spend^57,986,950/year  to  file  394  Form  As/ 
year. 


promote  securities  to  investors,  subject 
to  the  provisions  of  Section  12(a)(2) 
under  the  Securities  Act  and  the 
antifraud  provisions  of  the  Securities 
and  the  Exchange  Acts.*^  Specifically, 
the  proposed  rules  and  amendments 
would  allow  all  issuers  to  communicate 
freely  with  investors  after  a  registration 
statement  was  filed. *^5  During  the  pro- 
filing period,  issuers  of  offerings 
registered  on  Forms  A,  SB-1,  and  SB- 
2  and  unregistered  offerings  would  be 
somewhat  limited  in  their  ability  to 
communicate  with  investors,  but  the 
proposed  rules  would  clearly  define  the 
length  of  the  period  and  would 
delineate  the  types  of  communications 
permitted  and  prohibited. ^^  The 
Commission  would  permit  larger 
seasoned  issuers  and  other  issuers 
malcing  particular  kinds  of  offerings  on 
Form  B  to  communicate  with  investors 
both  before  and  after  registration 
statements  are  filed.*^^  Proposed  Rule 
425  would  require  issuers  to  file  written 
communications  (in  addition  to 
required  registration  statements)  about 
pending  offerings.  The  rule,  which 
would  have  few  specific  information 
requirements,  would  require  issuers  to 
attach  their  written  communications 
and  include  a  prominent  legend 
advising  investors  to  read  the 
registration  statement.  The  Commission 
recognizes  that  companies  would  incur 
costs  from  filing  sales  literature  used  in 
public  offerings.  We  estimate  that  a 
firm's  corporate  staff  would  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  "file  a  written 
communication  under  the  proposed 
rule.6^  Not  all  issuers  would  use  sales 
literature  in  offerings,  especially  those 
that  occur  quickly.  In  other  offerings, 
however,  issuers  might  communicate 
with  investors  using  sales  literature. 
Preliminarily,  we  estimate  issuers 
would  file,  on  average,  one  written 
commimication  (besides  the  required 
registration)  for  each  offering.  Thus,  we 
anticipate  issuers  would  register 
approximately  10,628  offerings  on 
Forms  A,  B,  C,  SB-1,  SB-2,  and  SB-3 
per  year.  We  estimate  issuers  would 
expend  approximately  2,657  burden 
hours  to  file  written  communications 
under  Rule  425.  We  request  your 


**♦  Under  the  proposals.  Form  B  offering 
information  would  be  subject  to  liability  under 
Section  11  of  the  Securities  Act. 

'^See  proposed  Securities  Act  Rule  165,  17  CFR 
230.165. 

**>See  proposed  Securities  Act  Rules  167.  168. 
and  169.  17  CFR  230.167.  230.168.  and  230.169. 

'■*''  See  proposed  Securities  Act  Rule  166.  17  CFR 
230.166. 

**•  We  base  this  estimate  on  the  burden  imposed 
by  a  similar  filing  requirement  under  Item  901(c)  of 
Regulation  S-K  for  roll-up  transactions. 


comments  and  supporting  empirical 
information  on  the  reasonableness  of 
these  estimates. 

We  anticipate  that  the  proposed  rules 
and  amendments  would  streamline  and 
simplify  issuers'  filing  of  Exchange  Act 
reports  in  two  ways.  First,  the 
Commission  would  allow  issuers  to 
simultaneously  register  an  offering 
under  the  Securities  Act  and  a  class  of 
securities  under  the  Exchange  Act  by 
checking  a  box  on  their  Securities  Act 
registration  statements.*^'  This  change' 
would  not  result  in  any  loss  of 
information  to  investors  because  the 
Securities  Act  registration  forms  would 
include  any  Exchange  Act  registration 
information  currently  not  required  by 
the  Securities  Act  registration 
requirements.  The  revision,  however, 
would  reduce  the  number  of  issuer 
filings.  As  indicated  in  the  Table,  we 
anticipate  that  issuers  would  no  longer 
need  to  file  approximately  2,293  Form 
8-As/year,  saving  approximately  7 
burden  hours/filing.  Second,  the 
proposed  rules  and  amendments  would 
reduce  uncertainty  regarding  staff 
review  of  Exchange  Act  reports  through 
notification  of  review  and  pre-review. 

These  proposed  new  rules  and 
amendments,  however,  would  enhance 
and  expedite  some  of  the  disclosure 
required  in  Exchange  Act  reports  filed 
by  reporting  companies.  These  revisions 
could  increase  issuers'  cost  of 
disclosure.  To  help  assess  the  costs,  we 
asked  representatives  of  the  American 
Society  of  Corporate  Secretaries  (ASCS), 
two  issuers,  one  accounting  firm,  and 
two  law  firms  to  assess  the  impact  of  the 
proposed  rule  changes.  These  parties 
did  not  anticipate  substantial  increases 
in  registrant  costs  if  the  Commission 
required  reporting  companies  to  file 
summary  financial  information  on  Form 
8-K  within  30  days  after  quarter-end 
and  45  days  after  fiscal  year-end. *5o 
They  reported  that  most  firms  release 
earnings  information  before  quarter  end 
and  hence  the  requirement  would 
codify  and  unify  financial  reporting 


"'See  proposed  Securities  Act  Rule  499,  17  CFR 
230.499,  for  Schedule  B  filers  and  proposed 
revisions  to  Exchange  Act  Rule  12dl-2,  17  CFR 
240.12dl-2. 

"oin  a  1998  survey  of  its  members,  the  ASCS 
found  that  although  only  10%  of  respondents  file 
Form  8-K  with  quarterly  financial  information,  over 
99%  issue  quarterly  press  releases.  Of  those, 
approximately  90%  issue  a  press  release  within  30 
days  after  quarter-end.  The  resulu  of  the  survey 
indicate  that  38%  of  respondents  issue  a  summary 
or  complete  balance  sheet.  46%  issue  a  summary 
or  complete  income  statement.  24%  issue  a 
summary  or  complete  cash  flow  statement.  69% 
issue  information  on  revenues  or  sales  (including 
those  that  issued  an  income  statement),  80%  issue 
earnings  (including  those  that  issued  an  income 
statement),  and  12%  issue  segment  financial 
information. 


issue  press  p 
occur,  and  tl 


arrearages,  a 
The  Commis 
that  reducin; 
for  these  eve 


"'Thepartie: 

Form  8-K  filing 

"2  See  17  Cn 
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practice.  We  estimate  registrants  would 
file  4  additional  Form  8-Ks/year.  If  each 
Form  8-K  filing  requires  a  registrant  to 
expend  5  burden  hours,  companies 
would  expend  approximately  20 
additional  burden  hours/year.*"  We 
request  comment  on  the  reasonableness 
of  this  estimate. 

The  proposed  rules  and  amendments 
would  also  reduce  the  Form  8-K  filing 
period  from  15  to  5  days,  affecting  only 
announcements  of: 

•  Changes  in  control; 

•  Acquisitions  or  dispositions  of 
assets; 

•  Bankruptcies  or  receiverships;  and 

•  Changes  of  fiscal  year. 

The  parties  we  contacted  did  not 
anticipate  reducing  the  Form  8-K  filing 
period  for  these  events  would 
substantially  increase  registrants'  costs. 
They  indicated  that  registrants  typically 
issue  press  releases  when  these  events 
occur,  and  thus  would  be  able  to  file 
announcements  on  Form  8-K  within  5 
days  at  little  additional  cost.  We  request 
comment  on  the  feasibility  and  cost  of 
accelerating  the  filing  deadline  of  Form 
8-K  for  these  events. 

The  proposed  rules  and  amendments 
would  also  reduce  the  Form  8-K  filing 
period  from  5  to  1  days  for 
announcements  of: 

•  Independent  accountant 
resignations; 

•  Director  resignations;  and 

•  Material  defaults,  dividend 
arrearages,  and  delinquencies. 

The  Commission  does  not  anticipate 
that  reducing  the  Form  8-K  filing  period 
for  these  events  would  substantially 
increase  registrants'  costs,  and  believes 
the  benefits  to  investors  would 
outweigh  the  costs  to  registrants.  We 
request  comment,  however,  on  the 
validity  of  this  view. 

The  proposed  rules  and  amendments 
would  require  additional  events 
required  to  be  reported  on  Form  8— K, 
including: 

•  Material  modifications  to  rights  of 
security  holders; 

•  Departures  ofCEO.CFO.CCX)  or 
president  (or  persons  in  equivalent 
positions); 

•.  Material  default  on  senior  securities 
tmust  be  disclosed  no  later  than  one  day 
fiollowing  default); 

•  Notice  that  reliance  on  prior  audit 
is  no  longer  permissible,  or  that  auditor 
will  not  consent  to  use  of  its  report  in 

a  Securities  Act  filing;  "2  and 

•  Change  in  company  name. 

As  with  the  reduction  in  the  Form  8-K 
filing  period,  the  Commission 


anticipates  the  cost  of  these  revisions  to 
be  low.  After  (or,  in  some  cases,  before) 
these  events  occvu-,  registrants  are  likely 
to  issue  press  releases  and  file  a  Form 
8-K  based  on  their  more  general 
obligation  to  release  information  about 
material  events."^  And  most  of  these 
events  are  likely  to  be  expected  and  thus 
issuers  should  be  able  to  anticipate  the 
need  to  file.  We  request  your  comments, 
including  any  supporting  empirical 
information,  on  the  costs  that  would  be 
incurred  by  companies  under  the 
proposed  revisions.  We  also  view  the 
proposed  changes  to  Form  6-K  as 
imposing  little  additional  burden  on 
foreign  private  issuers.  In  many 
instances,  the  firms  that  the 
Commission  would  ask  to  file  a  Form  6- 
K  already  are  required  to  file  similar 
information  in  their  home  countries. 
The  proposed  filings  would  also  be 
voluntary,  rather  than  required.  We 
request  comment  on  the  burden  of  these 
revisions,  along  with  the  signature 
requirement,  on  foreign  private  issuers. 

We  propose  to  treat  the  information  in 
Part  I  of  Forms  10-Q  and  10-QSB  as 
"filed"  for  purposes  of  Section  18  under 
the  Exchange  Act.  Although  the  revision 
would  increase  the  liability  associated 
with  the  financial  information  in  Forms 
10-Q  and  10-QSB,  we  do  not  believe  it 
would  significantly  increase  registrants' 
costs.  The  reporting  systems  that 
generate  this  financial  information  also 
generate  the  financial  information 
contained  in  Forms  10-K  and  10-KSB, 
which  currently  is  subject  to  liability 
under  Section  18.  We  therefore  do  not 
anticipate  that  registrants  would  need  to 
imdertake  substantial  investments  to 
generate  information  in  quarterly 
reports  that  can  withstand  the 
heightened  standard  of  liability.  We 
request  comment  on  this  view. 

Another  proposed  rule  would  require 
registrants  to  disclose  risk  factors  in 
Forms  10-K  and  10-KSB  and  to  update 
them  quarterly  in  Forms  10-Q  and  10- 
QSB.654  Again  the  Commission  does  not 
anticipate  that  the  rule  would  impose  a 
substantial  burden  on  reporting 
companies.  The  Commission  already 
requires  issuers  to  disclose  risk  factors 
in  most  Securities  Act  registration 
statements.  Thus  the  proposed  revisions 
would  require  firms  that  recently  have 
raised  capital  just  to  update  previously 
disclosed  risk  factors.  In  a  1998  ASCS 
survey  of  its  members,  only  20%  of 
respondents  indicated  that  the  costs  of 
disclosing  risk  factors  would  be 


significant,  54%  estimated  modest  cost 
increases,  and  26%  estimated  no  cost 
increase.  Of  those  respondents 
estimating  costs  to  be  significant,  19% 
believed  the  impact  would  be  short 
term,  rather  than  on-going.  To  reflect 
this  cost,  we  added  one  hovir  to  the 
estimates  for  Forms  10-K,  10-KSB.  10- 
Q,  and  10-QSB."'  On  average,  we 
anticipate  issuers  would  spend  about 
1,724  hours  preparing  Form  10-K."'  Of 
the  1,724  hours,  we  estimate  that  25% 
(431  internal  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(1.293  hours)  by  external  professional 
help.  We  anticipate  filers  would  spend, 
at  an  estimated  $1 75/hour, 
approximately  $226,275/filing  in 
professional  labor  costs  to  file  Form  10- 
K  657  vVe  request  your  comments  and 
supporting  empirical  information  on  the 
reasonableness  of  these  estimates. 
Finally,  the  Commission  is  proposing  to 
require  that  all  persons  who  sign  a 
firm's  registration  statements  filed 
under  the  Securities  Act  and  reports 
filed  under  the  Exchange  Act  certify 
they  have  read  the  filing  and  do  not 
know  of  any  material  misstatement  or 
omissions  of  information  in  the 
filings."*  The  proposals  would  also 


"'The  parties  consulted  generally  indicated  that 
Form  a-K  Tilings  are  prepared  by  corpiorate  counsel. 
"2  See  17  CFR  228.304  and  17  CFR  229.304. 


*"  See,  e.g..  the  comment  letter  on  the  Concept 
Release,  File  No.  S7-19-96.  submitted  by  the 
American  Bar  Ass'n.  (Dec.  11.  1996). 

"'The  proposed  revisions  would  also  require, 
issuers  to  disclose  risk  factors  in  Forms  10,  10-S3, 
18.  20-F.  and  18-K. 


"'We  also  added  a  burden  hour  to  our  estimates 
for  Forms  10.  10-SB.  18,  20-F,  and  18-IC 

"*As  discussed  above,  we  anticipate  issuers 
woufd  register  419  offerings/year  on  Form  A  where 
Exchange  Act  reports  would  not  be  incorporated  by 
reference  and  2,197  offerings/year  on  Form  A  where 
Exchange  Act  reports  would  be  incorporated  by 
reference.  The  average  hours  to  file  Form  A  would 
be  approximately  1.333  hours  if  they  cannot 
incorporate  Exchange  Act  reports  by  reference  and 
471  hours  if  they  can  incorporate  Exchange  Act 
reports  by  reference.  On  average  we  expect  the 
number  of  hours  issuers  would  expend  to  file  Form 
A  would  be  1(419  offerings/year  on  Form  A  where 
Exchange  Act  reports  would  not  be  incorporated  by 
reference  *  1,333  hours  if  they  cannot  incorporate 
Exchange  Act  reports  by  reference)  +  (2,197 
offerings/year  on  Form  A  where  Exchange  Act 
reports  would  be  incorporated  by  reference  *  471 
hours  if  they  can  incorporate  Exchange  Act  reports 
by  reference)]/2,616  offerings/year  on  Form  A  =  609 
hours/filing. 

*"We  estimate  filers  would  spend  S226,275/ 
filing  in  professional  labor  costs.  We  base  this 
estimate  on  1.293  hours  of  professional  labor/Form 
10-K*  $175/hour.  In  aggregate,  we  estimate  that 
filers  would  spend  $2.113.861,050/year  to  file  9,342 
Form  10-Ks/year.  In  fiscal  year  1998.  registrants 
filed  10,392  Form  10-Ks  and  2.591  Form  10-KSBs. 
Under  the  proposals  1,050  companies  that  currently 
file  their  annual  report  on  Form  10-K  would  be 
eligible  to  file  on  Form  10-KSB.  Thus  we  anticipate 
registrants  would  file  9,342  Form  10-Ks  and  3,641 
Form  10-KSBs.  In  fiscal  year  19^8,  registrants  filed 
29,551  Form  10-Qs  and  7,521  Form  10-QSBs. 
Under  the  proposals  1,050  companies  that  currently 
file  their  quarterly  reports  on  Form  10-Q  would  be 
eligible  to  file  on  Form  10-QSB.  Thus  we  anticipate 
registrants  would  file  26,401  Form  10-Qs  129,551 
Form  10-Qs  today — (3  quarterly  reports  on  Form 
lO-QSB/year  *  1,050  companies)],  and  10,671  Form 
10-QSBs  17,521  Form  10-QSBs  today  +  (3  quarterly 
reports  on  Form  lO-QSB/year  *  1,050  companies)]. 

*"The  proposed  revisions  would  affect  Forms  A. 
B,  C,  SB-1.  SB-2,  and  SB-3  under  the  Securities 

Cominued 
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expand  the  number  of  persons  required 
to  sign  forms  to  include  the  registrant, 
the  registrant's  principal  executive 
officer,  principal  financial  officer, 
principal  accounting  officer,  and  at  least 
a  majority  of  the  registrant's  board."' 
The  cost  to  registrants  of  these  proposals 
would  be  the  cost  associated  with 
having  managers  and  board  members 
spend  additional  time  reading 
documents  so  that  they  can  affirm 
having  read  them.  Given  the 
involvement  of  most  firms'  senior 
managers  in  the  reporting  process,  we 
do  not  anticipate  significant  additional 
cost  to  registrants  from  these  proposals. 
We  request  comment,  however,  on  this 
view. 

In  accordance  with  44  U.S.C. 
§  3506c{2)(B),  we  solicit  comment  on 
the  following: 

•  Whether  the  proposed  changes  in 
each  collection  of  information  are 
necessary  for  the  proper  performance  of 
the  function  of  the  agency; 

•  The  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  changes  to  each 
collection  of  information; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Whether  there  are  ways  to  minimize 
the  burden  of  any  of  the  collections  of 
information  on  those  who  are  required 
to  respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Anyone  desiring  to  submit  comments  on 
any  or  all  of  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  with  reference 
to  File  No.  S7-30-98.  The  Office  of 
Management  and  Budget  is  required  to 
make  a  decision  concerning  the 


Act  and  Forms  10-K,  10-KSB,  10-Q,  10-QSB,  10. 
8-A,  10-SB,  20-F.  40-F.  18.  8-K.  and  6-K  under 
the  Exchange  Act.  We  also  are  proposing  to  require 
registrants  to  disclose  their  email  address  and  web 
site  on  all  registration  statements  and  Exchange  Act 
reports.  We  do  not  anticipate  any  additional  burden 
from  these  requirements. 

'"Foreign  private  issuers  also  would  need  to 
have  an  authorized  representative  in  the  United 
States  sign.  The  proposed  revisions  would  affect 
Forms  A,  B,  C,  SB-1.  SB-2.  and  SB-3  under  the 
Securities  Act  and  Forms  10-K,  10-KSB,  10-Q  10- 
QSB.  10.  8-A.  10-SB,  2&-F.  40-F,  and  18  under  the 
Exchange  Act.  For  Forms  8-K  and  6-K,  we  would 
require  either  the  registrant's  principal  executive 
officer,  principal  financial  officer  or  principal 
accounting  officer  to  sign  a  particular  Exchange  Act 
report  and  certify  he  or  she  provided  a  copy  to 
board  members. 


collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

XVn.  General  Request  for  Comments 

Given  the  scope  and  significance  of 
this  proposal,  the  Commission  is 
particularly  eager  to  receive  your 
comments.  We  solicit  comment,  both 
specific  and  general,  upon  each 
component  of  the  proposal.  We  believe 
your  comments  will  be  very  important 
in  determining  the  course  these 
proposals  will  take.  The  Commission 
therefore  intends  to  review  with  great 
care  all  comments  received. 

We  also  solicit  comment  on  whether 
issuers  would  take  advantage  of  some  of 
the  flexibility  in  registration  or 
communication  provided  in  the 
proposal  to  engage  in  fraudulent 
activities.  If  so,  what  elements  of  the 
proposal  could  be  open  to  such  abuse? 
How  can  we  avoid  abuse  and  continue 
to  ensure  investor  protection,  for 
example,  in  the  proposals  for  automatic 
effectiveness  and  free  communications, 
while  at  the  same  time  provide  issuers 
with  timing  certainty  and  allow  market 
participants  to  take  fuller  advantage  of 
today's  technology? 

We  believe  our  proposals  would 
provide  additional  benefits  for  smaller 
companies  (e.g.,  simpler  and  more 
flexible  registration  process,  elimination 
of  restrictions  on  post-filing 
communications  and  relaxed  integration 
rules).  We  also  believe  that  our 
proposals  balance  these  benefits  with 
enhanced  protection  for  investors  (e.g., 
earlier  prospectus  delivery,  filing  of  free 
writing  prospectuses).  We  solicit 
comment  on  the  impact  that  our 
proposals  may  have  on  microcap 
companies  and  microcap  fraud.  Should 
we  exclude  microcap  companies  from 
some  of  our  proposals  as  a 
precautionary  measure  against  microcap 
fraud?  If  so,  which  proposals?  By 
excluding  microcap  companies  from 
certain  proposals  would  we  be 
providing  a  competitive  advantage  to 
their  non-microcap  competitors?  Rather 
than  excluding  microcap  companies, 
should  we  provide  for  enhanced 
monitoring  of  microcap  companies? 
We  encourage  your  comments  on 
whether  and  how  our  proposal  would 
affect  the  secondary  trading  markets  for 
securities.  How  would  our  proposal 
affect  public  investors,  broker-dealers 
and  the  companies  whose  securities  are 
traded  in  the  secondary  markets?  Our 
proposed  changes  to  the  Exchange  Act 
disclosure  system  would  enhance  and 
speed  corporate  information  to  the 
marketplace,  would  add  Commission 


resources  to  oversight  of  the  secondary 
markets  and  should  pro\Hde  valuable 
benefits  to  investors.  Besides  the 
proposed  Exchange  Act  reporting 
changes,  our  proposal  relates  primarily 
to  the  securities  offering  process,  rather 
than  secondary  trading.  Would  these 
proposed  changes  adversely  affect 
participants  in  secondary  trading? 
Would  investor  protection  in  secondary 
market  transactions  be  affected  by  our 
proposed  changes?  If  so,  how? 

Ajiy  interested  person  wishing  to 
submit  wTitten  comments  on  any  aspect 
of  the  proposals,  as  well  as  on  other 
matters  that  might  have  an  impact  on 
the  proposals,  is  requested  to  do  so.  In 
addition,  the  Commission  requests 
comment  on  whether  any  further 
changes  to  the  Commission's  rules  and 
forms  are  necessary  or  appropriate  to 
implement  the  objectives  of  the 
proposals.  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  U.S.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549  and 
should  refer  to  file  number  87-30-98. 

XVni.  Statutory  Bases 

The  proposed  new  rules,  forms  and 
amendments  to  the  Commission  existing 
rules  and  forms  are  being  proposed 
pursuant  to  Sections  2(b),  6.  7,  8,  10, 
19(a)  and  28  of  the  Securities  Act  of 
1933  as  amended  and  Sections  3,  4,  10, 
12.  15,  23  and  36  of  the  Securities 
Exchange  Act  of  1934. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegation 
(Government  agencies). 

17  CFR  Part  202 

Administrative  practice  and 
procedure.  Securities. 

17  CFR  Part  210 

Accountants,  Accounting. 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities,  Small 
business. 

1 7  CFR  Parts  229.  239  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  230 

Advertising,  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements,  Securities. 


In  accordai 
Securities  an 
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Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
proposes  to  amend  Title  17,  chapter  II 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

I  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  7811(d).  78mm.  79t.  77sss,  80a-37.  80b- 
11,  unless  otherwise  noted. 


$200.30-1     [Amended] 

2.  By  removing  paragraph  (a)(4)  in 
§  200.30-1  and  by  redesignating 
paragraphs  (a)(5),  (a)(6),  (a)(7)  and  (a)(8) 
as  paragraphs  (a)(4),  (a)(5),  (a)(6)  and 
(a)(7). 

PART  202— INFORMAL  AND  OTHER 
^OCEDURES 

3.  The  authority  citation  for  part  202 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  77t,  78d-l,  78u. 
78w,  78/y(d),  79r,  79t.  77sss,  77uuu.  80a-37, 
80a-41,  80b-9,  and  80b-ll.  unless  otherwise 
noted. 

***** 

!  4.  By  revising  the  seventh  sentence  of 
the  introductory  text  of  §  202.3a  to  read 
as  follows: 

$  202.3a    Instructions  for  filing  fees. 

*   *   *  Filing  fees  paid  pursuant  to 
Section  6(b)  of  the  Securities  Act  of 
1933  (  15  U.S.C.  77a  et.  seq.)  or  pursuant 
to  Section  307(b)  of  the  Trust  Indenture 
Act  of  1939  (15  U.S.C.  77aaa  et.  seq.) 
should  be  designated  as  "restricted," 
except  that  filing  fees  paid  with  respect 
to  registration  statements  filed  in 
accordance  with  Form  SB-1,  SB-2  and 
SB-3  (§§  239.9.  239.10  and  239.11  of 
this  chapter)  or  pursuant  to 
§§  230.462(b),  230.462(e)  and  230.462(f) 
of  this  chapter  should  be  designated  as 
"unrestricted."  *  *  * 

k|  *  *  *  * 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1033,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

5.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  77f,  77g.  77h,  77j.  77s. 
772-2.  77aa(25),  77aa(26).  78j-l.  78/.  78m, 
78n.  78o(d),  78U-5.  78w(a).  78//(d),  79e(b), 
79j(a),  79n,  79t(a).  80a-8.  80a-20.  80a-29. 
80a-30.  80a-37(a},  unless  otherwise  noted. 

§210.3-14    [Amended] 

6.  By  amending  the  Note  following 
paragraph  (a)(1)  of  §  210.3-14  by 
removing  the  words  "Item  15  of  Form 
S-11"  and  adding,  in  their  place  the 
words  "Item  1107(b)  of  Regulation  S-K 
(§  229.1107(b)  of  this  chapter)". 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

7.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h.  77j. 
77k.  77s.  77Z-2.  77aa(25).  77aa(26),  77ddd. 
77eee,  77ggg.  77hhh.  77jjj.  77nnn.  77sss,  78/. 
78m,  78n.  78o.  78u-5,  78w.  78//.  80a-8,  80a- 
29.  80a-30,  80a-37.  80b-ll.  unless  otherwise 
noted. 

8.  By  amending  §  228.10  by  removing 
paragraph  (b)(4);  and  revising  paragraph 
(a)  to  read  as  follows: 

§228.10  (Item  10)    General. 

(a)  Application  of  Regulation  S-B. 
Regulation  S-B  is  the  source  of 
disclosure  requirements  for  "small 
business  issuer"  filings  under  the 
Securities  Act  of  1933  (the  "Securities 
Act")  and  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act"). 

(1)  Definition  of  small  business  issuer. 
A  small  business  issuer  is  defined  as  a 
company  that  meets  all  of  the  following 
criteria: 

(i)  Has  revenues  (including  revenues 
of  any  consolidated  subsidiaries)  of  less 
than  $50,000,000; 

(ii)  Is  a  U.S.  or  Canadian  issuer; 

(iii)  Is  not  an  investment  company; 

(iv)  If  a  majority-owned  subsidiary, 
the  parent  corporation  is  also  a  small 
business  issuer;  and 

(v)  Each  majority-owned  subsidiary  of 
the  company,  if  any,  meets  the  criteria 
of  paragraphs  (a)(l)(ii)  and  (a)(l)(iii)  of 
this  section. 

(2)  Entering  and  exiting  the  small 
business  disclosure  system,  (i)  A 
company  that  meets  the  definition  of 
small  business  issuer  may  use  Form  SB- 
1,  SB-2  or  SB-3  (§§  239.9,  239.10  and 
239.11  of  this  chapter),  whichever  is 
appropriate,  for  registration  of  its 
securities  under  the  Securities  Act; 
Form  10-SB  (§  249.210b  of  this  chapter) 
for  registration  of  its  securities  under 
the  Exchange  Act;  and  Forms  10-KSB 
and  10-QSB  (§§  249.310b  and  249.308b 
of  this  chapter)  for  its  annual  and 
quarterly  reports. 

(ii)  For  a  non-reporting  company 
entering  the  disclosure  system  for  the 


first  time  either  by  filing  a  registration 
statement  under  the  Securities  Act  or  a 
regi'stration  statement  under  the 
Exchange  Act,  the  determination  as  to 
whether  the  company  is  a  small 
business  issuer  is  made  with  reference 
to  its  revenues  during  its  last  fiscal  year. 

(iii)  Once  a  small  business  issuer 
becomes  a  reporting  company,  it  will 
remain  a  small  business  issuer  until  it 
exceeds  the  revenue  limit  at  the  end  of 
two  consecutive  years  (or  until  it  fails  to 
meet  one  of  the  other  criteria  in  the 
small  business  issuer  definition). 

(iv)  A  reporting  company  that  is  not 
a  small  business  issuer  must  meet  the 
definition  of  a  small  business  issuer  at 
the  end  of  two  consecutive  fiscal  years 
before  it  will  be  considered  a  small 
business  issuer. 

(v)  The  determination  as  to  the 
reporting  category  (small  business  issuer 
or  other  issuer)  made  for  a  non-reporting 
company  at  the  time  it  enters  the 
disclosure  system  governs  all  Exchange 
Act  reports  relating  to  the  remainder  of 
that  fiscal  year.  The  determination  made 
for  a  reporting  company  at  the  end  of  its 
fiscal  year  governs  all  Exchange  Act 
reports  relating  to  the  next  fiscal  year. 
Anjssuer  may  not  change  from  one 
category  to  another  with  respect  to 
reports  under  the  Exchange  Act  for  a 
single  fiscal  year.  A  small  business 
issuer  may.  however,  choose  not  to  use 
Form  SB-1  or  SB-2  (§  239.9  or  §  239.10 
of  this  chapter)  for  registration  under 
the  Securities  Act. 

(vi)  Notwithstanding  paragraph 
(a)(2)(v)  of  this  section,  a  company  that 

is  a  reporting  company  as  of 

[insert  effective  date  of  the  final  rule) 
may  determine  at  any  time  between 

[insert  effective  date  of  the 

final  rule)  and [insert  date 

one  year  after  effective  date  of  the  final 
rule]  to  begin  reporting  under  the 
Exchange  Act  on  the  forms  available 
only  to  small  business  issuers  if  it 
satisfies  the  small  business  issuer 
definition  through  having  revenues  of 
less  than  $50  million  in  each  of  its  last 
two  fiscal  years  and  satisfying  the  other 
criteria  in  paragraph  (a)(1)  of  this 
section. 


9.  By  amending  §  228.304  by  revising 
the  introductory  text  of  paragraph  (a)(1), 
paragraphs  (a)(l)(i),  (a)(l)(iii), 
(a)(l)(iv)(A),  (a)(l)(iv)(B)  introductory 
text,  (a)(l)(iv)(B)(2).  (a)(l)(iv)(B)(3), 
(a)(l)(iv)(D)  and  (a)(l)(iv)(E);  and  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(3)  to  read  as  follows: 
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§  228.304    (Item  304)  Changes  in  and 
disagreements  with  accountants  on 
accounting  and  financial  disclosure. 

(a)(1)  The  disclosure  described  below 
is  required  if  the  small  business  issuer, 
during  its  two  most  recent  fiscal  years 
or  any  subsequent  interim  period, 
dismissed  its  principal  independent 
accountant  or  a  significant  subsidiary 
dismissed  its  independent  accountant 
on  whom  the  small  business  issuer's 
principal  accountant  expressed  reliance 
in  its  report.  The  disclosure  also  is 
required  if,  during  that  time,  any  of 
those  accountants:  resigned;  declined  to 
stand  for  re-election  after  the  current 
audit;  notified  the  registrant  or  a 
significant  subsidiary  that  reliance  on 
the  accountant's  prior  audit  report  is  no 
longer  permissible;  or  notified  the 
registrant  or  a  significant  subsidiary  that 
it  will  not  consent  to  the  use  of  the 
accountant's  prior  audit  report  in  a 
filing  with  the  Commission.  State: 

(i)  Which  of  the  actions  described  in 
paragraph  (a)(1)  of  this  section  occurred 
and  when; 
***** 

(iii)  If  a  change  in  accountants 
resulted,  whether  the  decision  to  change 
accountants  was  recommended  or 
approved  by  the  board  of  directors  or  a 
committee  thereof;  and 

(iv)(A)  Whether,  during  the  small 
business  issuer's  two  fiscal  years  and 
any  subsequent  interim  period 
immediately  preceding  ^e  date  of  the 
action  described  in  paragraph  (a)(1)  of 
this  section,  there  were  disagreements 
with  the  accountant,  whether  or  not 
resolved  to  the  accountant's  satisfaction, 
on  any  matter  of  accounting  principles 
or  practices,  financial  statement 
disclosure,  or  auditing  scope  or 
procedure; 

(B)  The  following  information,  if 
applicable.  Indicate  whether  the 
accountant  advised  the  small  business 
issuer  that: 
***** 

[2)  Information  has  come  to  the 
attention  of  the  accountant  that  made 
the  accountant  unwilling  to  rely  on 
management's  representations,  or 
unwilling  to  be  associated  with  the 
financial  statements  prepared  by 
management;  or 

(3)  The  scope  of  its  audit  should  be 
expanded  significantly,  or  that 
information  has  come  to  the 
accountant's  attention  that  the 
accountant  has  concluded  will,  or  if 
further  investigated  might,  materially 
impact  the  fairness  or  reliability  of  a 
previously  issued  audit  report  or  the 
underlying  financial  statements,  or  the 
financial  statements  issued  or  to  be 
issued  covering  the  fiscal  period(s) 


subsequent  to  the  date  of  the  most 
recent  audited  financial  statements 
(including  information  that  might 
preclude  the  issuance  of  an  unqualified 
audit  report);  and 
***** 

(D)  Whether  the  board  of  directors  or 
any  committee  thereof  discussed  the 
subject  matter  of  each  such 
disagreement  with  the  accountant; 

(E)  If  a  change  in  accountants 
resulted,  whether  the  small  business 
issuer  has  authorized  the  former 
accountant  to  respond  fully  to  the 
inquiries  of  the  successor  accountant 
concerning  the  subject  matter  of  each 
such  disagreement.  If  not,  describe  the 
nature  of  any  limitation  on  responses 
and  the  reason  for  that  limitation. 
***** 

(3)  *  *  *  If  the  former  accountant 
declines  to  furnish  the  registrant  with  a 
letter  addressed  to  the  Commission 
stating  whether  the  accountant  agrees 
with  the  statements  made  by  the 
registrant  in  response  to  this  Item 
304(a),  so  state. 
***** 

10.  By  amending  §  228.512  by 
removing  the  words  "Form  S-3  or  S-8 
(§§239.13  or  239.16b  of  this  chapter)" 
fi-om  the  Note  to  paragraph  (a)(1)  and 
adding  in  their  place  the  words  "Form 
B  or  S-fl  (§§  239.5  or  239.16b  of  this 
chapter)";  and  by  adding  paragraphs  (g), 
(h)  and  (i)  to  read  as  follows: 

§  228.51 2    (Item  51 2)  Undertakings. 

***** 

(g)  Registration  on  Form  SB-3  of 
securities  offered  for  resale.  Include  the 
following  if  the  securities  are  being 
registered  on  Form  SB-3  (§  239.11  of 
this  chapter)  in  connection  with  a 
transaction  specified  in  paragraph  (a)  of 
§230.145  of  this  chapter: 

(1)  Before  a  public  reoffering  of 
securities  registered  on  this  Form  by  any 
person  who  is  considered  an 
underwriter  within  the  meaning  of 

§  230.145(c)  of  this  chapter  through  use 
of  a  prospectus  that  is  a  part  of  this 
registration  statement,  [Name  of 
registrant]  will  ensure  that  the  reoffering 
prospectus  contains  all  the  information 
called  for  by  the  Form  concerning  the 
reoffering  by  the  underwriter(s)  (in 
addition  to  the  information  required  by 
other  items  of  the  Form). 

(2)  [Name  of  registrant)  will  file  as 
part  of  an  amendment  to  the  registration 
statement  any  prospectus  that  is  filed 
under  paragraph  (g)(1)  of  this  Item  or 
purports  to  meet  the  requirements  of 
Section  10(a)(3)  of  the  Securities  Act  (15 
U.S.C.  77j(a)(3))  and  is  used  in 
connection  with  an  offering  of  securities 
subject  to  §  230.415  of  this  chapter.  We 


will  not  use  such  prospectus  until  the 
amendment  containing  the  prospectus  is 
effective.  For  purposes  of  determining 
any  liability  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et.  seq.),  we 
acknowledge  that  each  amendment  will 
be  considered  a  new  registration 
statement  relating  to  the  securities  being 
offered,  and  the  offering  of  those 
securities  at  that  time  will  be  considered 
the  initial  bona  fide  offering  of  those 
securities. 

(h)  Delayed  payment  of  registration 
fee.  A  small  business  issuer  relying  on 
§  230.456  of  this  chapter  to  delay  paying 
the  registration  fee,  must  include  the 
following  undertaking: 

[Name  of  registrant]  will  pay  the  required 
registration  fee  no  later  than  the  earlier  of: 

(1)  The  date  on  which  we  request  that  the 
Commission  grant  effectiveness  of  this 
registration  statement  under  Section  8(a)  of 
the  Act  (15  U.S.C.  77h(a});  or 

(2)  The  date  on  which  we  file  an 
amendment  to  the  registration  statement  that 
contains  the  statement  set  forth  in 

§  230.473(b). 

(i)  Registration  on  Form  SB-1,  SB-2  or 
SB-3.  If  the  securities  are  being 
registered  on  Form  SB-1  (§  239.9  of  this 
chapter).  Form  SB-2  (§  239.10  of  this 
chapter)  or  on  Form  SB-3  (§  239.11  of 
this  chapter)  include  the  following: 

The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 
connection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 

11.  By  amending  §  228.601  by 
removing  from  paragraph  (b)(1)  the 
words  "Form  S-3  (§  239.13)"  and 
adding,  in  their  place,  the  words  "Form 
B  (§  239.5)";  by  removing  fi-om 
paragraph  (b)(10)(ii)(B)(5)  the  words  ", 
or  registering  debt  or  non-voting 
preferred  stock  on  Form  S-2  (§  239.12)"; 
by  removing  from  Note  2  to  paragraph 
(c)(l)(ii)  the  words  "Form  S-3  (§239.13 
of  this  chapter)"  and  adding,  in  their 
place,  the  words  "Form  B  (§239.5  of 
this  chapter)";  by  removing  fi-om  Note  1 
to  paragraph  (c)(1)  the  words  "Form  S- 
2  (§  239.12  of  this  chapter).  Form  S-3 
(§  239.13  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Items  11  and 
12  of  Form  SB-2  (§  239.10  of  this 
chapter).  Form  B  (§  239.5  of  this 
chapter)";  by  removing  from  the 
introductory  text  of  paragraph  (c)(3)  the 
words  "Form  S-1  (§239.11  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "Form  A  (§  239.4  of  this 
chapter)";  and  by  revising  the  exhibit 
table  to  read  as  follows: 

§  228.601    (Item  601 )  Exhibits. 


(1)  Undenwritin^ 

(2)  Ran  of  aa 
succession  . 

(3)  (1)  Articles  c 
Cii)  By-Laws  .... 

(4)  Instruments 
dentures  

(5)  Opinion  re  I 

(6)  No  exhibit  r 

(7)  [Removed  i 

(8)  Opinion  re ' 

(9)  Voting  trust 

(10)  Material  ci 

(11)  Statement 

(12)  No  exhibit 

(13)  Annual  or 

(14)  [Removed 

(15)  Letter  re  l 

(16)  Letter  re  c 

(17)  Letter  re  c 

(18)  Letter  re  c 

(19)  Report  fur 

(20)  Other  doc 

(21)  Subsidiari 

(22)  Published 
rity  holders 

(23)  Consents 

(24)  Power  of  i 

(25)  Statement 

(26)  Invitation  I 

(27)  Financial 

(28)  (Removed 

(29)  Undenwriti 
[Resen/ed  (30) 
(99)  Additional 
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Exhibit  Table 


Securities  Act  torms 


SB-2 


SB-3         S-8 


Exchange  Act  forms 


10-SB        &-K 


10- 
QSB 


10- 
KSB 


(1)  Underwriting  agreement 

(2)  Plan  of  acquisition,  reorganization,  an-angement,  liquidation  or 
succession  

(3)  (i)  Articles  of  Incorporation _ 

Cii)  By-Laws 

(4)  Instruments  defining  the  rights  of  security  holders,  induding  in- 
dentures   „ 

(5)  Opinion  re  legality 

(6)  No  exhibit  required - 

(7)  [Removed  and  reserved)  

(8)  Opinion  re  tax  matters  

(9)  Voting  trust  agreement  

(10)  Material  contracts 

(11)  Statement  re  computation  of  per  share  earnings  ..._ 

(12)  No  exhibit  required _ 

(13)  Annual  or  quarterly  reports,  Fomi  10-Q'  

(14)  [Removed  and  reserved]  „ 

(15)  Letter  re  unaudited  interim  financial  information  

(16)  Letter  re  change  in  certifying  accountant  ^  

(17)  Letter  re  director  resignation 

(18)  Letter  re  change  in  accounting  principles 

(19)  Report  furnished  to  security  holders 

(20)  Other  documents  or  statements  to  security  holders  

(21)  Subsidiaries  of  the  registrant 

(22)  Published  report  regarding  matters  submitted  to  vote  of  secu- 
rity holders  

(23)  Consents  of  experts  and  counsel 

(24)  Power  of  attorney 

(25)  Statement  of  eligibility  of  trustee  

(26)  Invitation  for  competitive  bids  

(27)  Financial  Data  Schedule* 

(28)  [Removed  and  reserved]  ._ 

(29)  Underwriter  Concurrence  with  Effective  Date  

[Reserved  (30)  through  (98)] 

(99)  Additional  Exhibits 
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'  Orrly  if  incorporated  by  reference  into  a  prospectus  and  delivered  to  holders  along  with  the  prospectus  as  permitted  by  the  registration  state- 
ment; or  in  the  case  of  a  Form  10-KSB,  where  the  annual  report  is  incorporated  by  reference  into  the  text  of  the  Form  10-KSB. 

2  Where  the  opinion  of  the  expert  counsel  has  been  incorporated  by  reference  into  a  previously  filed  Securities  Act  registration  statement. 
'  3  If  required  under  Item  304  of  Regulation  S-K. 

*  Financial  Data  Schedules  must  be  filed  by  electronic  filers  only.  Such  Schedule  must  be  filed  only  when  a  filing  includes  annual  and/or  interim 
financial  statement  that  have  not  been  previously  included  in  a  filing  with  the  Commission.  See  Item  601  (c)  of  Regulation  S-8. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

12.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

1   Authority:  15  U.S.C.  77e,  77f.  77g,  77h,  77j, 
77k,  77s,  77Z-2,  77aa(25).  77aa(26}.  77ddd, 
77eee,  77ggg,  77hhh,  77iii,  77jjj,  77nnn, 
77SSS,  78c,  78i,  78j,  787,  78m,  78n,  78o,  78u- 
5,  78w,  78//(d),  79e,  79n,  79t,  80a-8,  80a-29, 
80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 


§229.10    [Amended] 

I    13.  By  amending  §229.10  by 
removing  in  paragraph  (c)(l)(iii)  the 
words  "Form  S-3  (§  239.13  of  this 
chapter)"  and  adding,  in  their  place,  the 


wrords  "Form  B  (§239.5  of  this 
chapter)". 

§229.101    [Amended] 

14.  By  amending  §  229.101  by 
removing  in  paragraph  (a)(2)(i)  the 
words  "Form  S-1  (§239.11  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "Form  A  (§  239.4  of  this 
chapter)",  and  by  removing  in 
paragraph  (a)(2)(iii}(B)(l)  the  words 
"Form  S-1"  and  adding,  in  their  place, 
the  words  "Form  A". 

§229.102    [Amended] 

15.  By  amending  §  229.102  by 
removing  the  words  "Office  of 
Engineering"  in  Instruction  4.  to 
Instructions  to  Item  102  and  adding,  in 
their  place,  "Office  of  Natural 
Resources". 


§  299.201    [Amended] 

16.  By  amending  §  229.201  by 
removing  in  paragraph  {a)(2)  the  words 
"Form  S-1  (§  239.11  of  this  chapter)" 
and  adding,  in  their  place,  the  words 
"Form  A  (§  239.4  of  this  chapter)". 

17.  By  amending  §  229.304  by  revising 
the  introductory  text  of  paragraph  (a)(1). 
paragraph  (a)(l)(i),  the  introductory  text 
of  paragraph  (a)(l)(iii),  paragraph 
(a)(l)(iv),  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)(l)(v), 
paragraph  (a)(l)(v)(C)(2),  paragraph 
(a)(l)(v)(D)(2);  and  by  adding  a  sentence 
at  the  end  of  paragraph  (a)(3)  to  read  as 
follows: 

§  229.304    (Item  304)  Changes  In  and 
disagreements  witti  accountants  on 
accounting  and  financial  disclosure. 

(a)(1)  The  disclosure  described  below 
is  required  if  the  registrant,  during  its 
two  most  recent  fiscal  years  or  any 
subsequent  interim  period,  dismissed  its 
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principal  independent  accountant  or  a 
significant  subsidiary  dismissed  its 
independent  accountant  on  whom  the 
registrant's  principal  accountant 
expressed  reliance  in  its  report.  The 
disclosure  also  is  required  if,  during  that 
time,  any  of  those  accountants:  resigned; 
declined  to  stand  for  re-election  after 
the  current  audit;  notified  the  registrant 
or  a  significant  subsidiary  that  reliance 
on  the  accountant's  prior  audit  report  is 
no  longer  permissible;  or  notified  the 
registrant  or  a  significant  subsidiary  that 
it  will  not  consent  to  the  use  of  the 
accountant's  prior  audit  report  in  a 
filing  with  the  Commission. 

(i)  State  which  of  the  actions 
described  in  paragraph  (a)(1)  of  this 
section  occurred  and  when; 
***** 

(iii)  If  a  change  in  accountants 
resulted,  state  whether  the  decision  to 
change  accountants  was  recommended 
or  approved  by: 

***** 

(iv)  State  whether,  during  the 
registrant's  two  fiscal  years  and  any 
subsequent  interim  period  immediately 
preceding  the  date  of  the  action 
described  in  paragraph  (a)(1)  of  this 
section,  there  were  disagreements  with 
the  accountant  on  any  matter  of 
accounting  principles  or  practices, 
financial  statement  disclosure,  or 
auditing  scope  or  procedure.  In 
addition: 

(A)  Describe  each  such  disagreement; 

(B)  State  whether  the  board  of 
directors  or  any  committee  thereof 
discussed  the  subject  matter  of  each 
such  disagreement  with  the  accountant; 
and 

(C)  If  a  change  in  accountants 
resulted,  state  whether  the  registrant  has 
authorized  the  former  accountant  to 
respond  fully  to  the  inquiries  of  the 
successor  accountant  concerning  the 
subject  matter  of  each  such 
disagreement.  If  not,  describe  the  nature 
of  any  limitation  on  responses  and  the 
reason  for  that  limitation. 

Instructions  to  Item  304(a)(l)(iv). 

1.  The  registrant  need  only  disclose 
information  in  response  to  this  Item  if  the 
disagreement(s),  if  not  resolved  to  the 
satisfaction  of  the  accountant,  would  have 
caused  it  to  make  reference  to  the  subject 
matter  of  the  disagreement(s)  in  connection 
with  its  report. 

2.  The  disagreements  required  to  be 
reported  in  response  to  this  Item  include 
both  those  resolved  to  the  accountant's 
satisfaction  and  those  not  resolved  to  the 
accountant's  satisfaction. 

3.  Disagreements  contemplated  by  this 
Item  are  those  that  occur  at  the  decision- 
maiung  level,  i.e..  between  personnel  of  the 
registrant  responsible  for  the  presentation  of 
its  financial  statements  and  personnel  of  the 


accounting  firm  responsible  for  rendering  its 
report. 

(v)  If,  during  the  registrant's  two  fiscal 
years  and  any  subsequent  interim 
period  immediately  preceding  the  date 
of  the  action  described  in  paragraph 
(a)(1)  of  this  Item,  any  of  the  events 
listed  in  paragraphs  (a)(l)(v)(A)  through 
(a)(l)(v)(D)  of  this  Item  occurred, 
provide  the  information  required  by 
paragraph  (a)(l)(iv)  of  this  Item  for  each 
event  (even  if  the  registrant  and  the 
accountant  did  not  express  a  difference 
of  opinion  regarding  the  event).  *   *   * 
***** 

(C)  •   *   * 

(2)  Due  to  the  action  described  in 
paragraph  (a)(1)  of  this  Item,  or  for  any 
other  reason,  the  accountant  did  not  so 
expand  the  scope  of  its  audit  or  conduct 
such  further  investigation;  or 

(D)*   *   * 

(2)  Due  to  the  action  described  in 
paragraph  (a)(1)  of  this  Item,  or  for  any 
other  reason,  the  issue  has  not  been 
resolved  to  the  accountant's  satisfaction 
prior  to  such  action. 
***** 

(3)  *   *   *  If  the  former  accountant 
declines  to  furnish  the  registrant  with  a 
letter  addressed  to  the  Commission 
stating  whether  the  accountant  agrees 
with  the  statements  made  by  the 
registrant  in  response  to  this  Item 
304(a),  so  state. 
***** 

18.  By  amending  §  229.305  by  revising 
Instruction  2.D.  to  General  Instructions 
to  Paragraphs  305(a),  305(b),  305(c), 
305(d),  and  305(e),  to  read  as  follows: 

§  229.305    (Item  305)  Quantitative  and 
qualitative  disclosures  about  market  risk. 

***** 

General  Instructions  to  Paragraphs 
305(a).  305(b),  305(c).  305(d).  and 
305(e): 

***** 
2   *    *    * 

D.  For  purposes  of  Instruction  1.  of 
the  General  Instructions  to  Paragraphs 
305(a),  305(b),  305(c),  305(d),  and 
305(e),  market  capitalization  is  the 
aggregate  market  value  of  common 
equity.  The  term  "common  equity"  is  as 
defined  in  Securities  Act  Rule  405 
(§230.405  of  this  chapter).  The 
aggregate  market  value  of  the  registrant's 
outstanding  voting  and  non-voting 
common  equity  shall  include  the 
common  equity  held  by  affiliates  and 
shall  be  computed  by  use  of  the  price  at 
which  the  common  equity  was  last  sold, 
or  the  average  of  the  bid  and  asked 
prices  of  such  common  equity,  in  the 
principal  market  for  such  common 
equity  as  of  January  28,  1997. 

19.  By  amending  §  229.404  by 
removing  in  the  introductory  text  of 


paragraph  (d)  the  words  "Form  S-1 
under  the  Securities  Act  (§  239.11  of 
this  chapter)"  and  adding,  in  their 
place,  the  words  "Form  A  under  the 
Securities  Act  (§  239.4  of  this  chapter)". 

20.  By  amending  §  229.501  by  revising 
the  section  heading  to  read  as  follows: 

§  229.501     (Item  501 )  Front  cover  page  of 
the  registration  statement  and  outside  front 
cover  page  of  the  prospectus. 

***** 

21.  By  amending  §  229.512  by 
removing  in  paragraph  (a)(l)(iii)  the 
words  "on  Form  S-3  (§  239.13  of  this 
chapter)"  and  adding  in  their  place  the 
words  "on  Form  B  (§  239.5  of  this 
chapter)";  in  paragraph  (a)(4),  by 
removing  in  the  third  sentence  the 
words  "on  Form  F-3  (§  239.33  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "on  Form  B  (§239.5  of  this 
chapter)",  and  removing  the  words  "in 
the  Form  F-3."  and  adding  in  their 
place  "in  the  Form  B.";  by  revising 
paragraph  (b)  and  the  introductory  text 
of  paragraph  (g);  and  by  adding 
paragraph  (k)  to  read  as  follows: 

§  229.51 2    (Item  512)  Undertakings. 

***** 

(b)  Filings  incorporating  by  reference 
subsequent  Exchange  Act  documents. 
Include  the  following  if  the  registration 
statement  incorporates  by  reference  any 
Exchange  Act  document  filed 
subsequent  to  the  initial  effective  date  of 
the  registration  statement: 

The  undersigned  registrant  hereby 
undertakes  that,  for  determining  liability 
under  the  Securities  Act  of  1933,  each  of  the 
registrant's  reports  pursuant  to  Section  13(a) 
or  Section  15(d)  of  the  Securities  Exchange 
Act  of  1934  that  is  incorporated  by  reference 
in  the  registration  statement  shall  be  deemed 
to  be  a  new  registration  statement  relating  to 
the  securities  offered  therein,  and  the  offering 
of  such  securities  at  that  time  shall  be 
deemed  to  be  the  initial  bona  fide  offering 
thereof. 
***** 

(g)  Registration  on  Form  C  or  Form 
SB-3  of  securities  offered  for  resale. 
Include  the  following  if  the  registrant  is 
registering  an  offering  on  Form  C  or  . 
Form  SB-3  (§§  239.6  or  239. 1 1  of  this 
chapter)  in  connection  with  a 
transaction  specified  in  paragraph  (a)  of 
Rule  145  (§  230.145  of  this  chapter). 
***** 

(k)  Registration  on  Form  A,  Form  B  or 
Form  C.  If  the  securities  are  being 
registered  on  Form  A  (§  239.4  of  this 
chapter).  Form  B  (§  239.5  of  this 
chapter)  or  on  Form  C  (§  239.6  of  this 
chapter)  include  the  following: 

The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 
connection  with  the  securities  registered  on 


this  registratior 
and  before  the  ( 

22.  By  amei 
removing  fror 
(b)(10)(iii)(B)( 
registering  de 
stock  which  a 
Form  S-2";  ai 
1  to  Paragrapl 
S-2  (§239.12 
3  (239.13  of  tl 
in  their  place 
(239.13  of  thi: 
Instruction  V] 
this  chapter)' 
Table,  paragn 
(b)(8);  and  by 
to  read  as  foil 

§229.601     (Ite 


(1)  Underwriting 

(2)  Plan  of  acqi 

(3)  Articles  of  li 
(ii)  By-Laws  .... 

(4)  Instruments 

(5)  Opinion  re  I 

(6)  [Removed  i 

(7)  [Removed  i 

(8)  Opinion  re  4 

(9)  Voting  tmst 

(10)  Materials  ( 

(11)  Statement 

(12)  Statement 

(13)  Annual  ref 

(14)  [Removed 

(15)  Letter  re  u 

(16)  Letter  re  c 

(17)  Letter  re  d 

(18)  Letter  re  c 

(19)  Report  far 

(20)  Other  doci 

(21)  Subsidiarif 

(22)  Published 

(23)  Consents 

(24)  Power  of  { 
925)  Statemem 

(26)  Invitation  f 

(27)  Financial  I 

(28)  fflemoved 

(29)  UndenwritJ 
[Resen/ed  (30) 
(99)  Additional 

'  Where  inco 
the  registration 
T)f  the  Form  10 
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this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 

22.  By  amending  §  229.601  by 
removing  from  paragraph 
(b)(10)(iii)(B)(6)  the  words  "or 
registering  debt  instruments  or  preferred 
stock  which  are  not  voting  securities  on 
Form  S-2";  and  by  removing  from  ^o^e 
1  to  Paragraph  (c)(1)  the  words  "Form 
S-2  (§  239.12  of  this  chapter).  Form  S- 
3  (239.13  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Form  B 
(239.13  of  this  chapter).  General 
Instruction  VIII  of  Form  A  (§  239.4  of 
this  chapter)";  by  revising  the  Exhibit 
Table,  paragraph  (b)(4)(ii)  and  paragraph 
(b)(8);  and  by  adding  paragraph  (b)(28) 
to  read  as  follows: 

§  229.601    (Item  601 )  Exhibits. 

*  «  *  *  * 

ii(b)*  *  * 

(4)  Instruments  defining  the  rights  of 
security  holders,  including  indentures 

I  ;(i)  *   *   * 

(ii)  Except  as  set  forth  in  paragraph 
(b)(4)(iii)  of  this  Item,  for  filings  on 
Forms  A  and  C  under  the  Securities  Act 
(§§  239.4  and  239.6  of  this  chapter)  and 
Forms  10  and  10-K  (§§  249.210  and 
:^49.310  of  this  chapter)  under  the 


Exchange  Act  all  instruments  defining 
the  rights  of  holders  of  long-term  debt 
of  the  registrant  and  its  consolidated 
subsidiaries  and  for  any  of  its 
imconsolidated  subsidiaries  for  which 
financial  statements  are  required  to  be 
filed. 
***** 

(8)  Opinion  re  tax  matters,  (i)  Real 
estate  entity  registrants  and  roll-up 
transactions.  The  registrant  must  file  an 
opinion  of  coimsel.  an  opinion  of  an 
independent  public  or  certified  public 
accountant  or  a  revenue  ruling  from  the 
Internal  Revenue  Service  supporting  the 
tax  matters  and  consequences  to  the 
investors  it  describes  in  its  filing  in  the 
following  circumstances: 

(A)  The  registrant  is  required  to 
provide  the  information  required  by 
Item  1108  of  Regulation  S-K  (Tax 
treatment)  in  its  registration  statement 
on  Form  A  (§  239.4  of  this  chapter); 

(B)  Securities  Act  Industry  Guide  5 
applies  to  the  offering;  or 

(C)  The  transaction  being  registered  is 
a  roll-up  as  defined  in  Item  901  of 
Regulation  S-K  (§  229.901). 

(ii)  All  other  registrants.  All  other 
registrants  must  include  this  exhibit 

Exhibit  Table 


only  when  the  tax  consequences  are 
material  to  an  investor  and  the  registrant 
includes  a  discussion  of  tax 
consequences  in  the  filing.  If  a  tax 
opinion  is  set  forth  in  full  in  the  filing, 
the  exhibit  may  so  state  instead  of 
repeating  the  full  opinion.  Any 
conditions  or  qualifications  on  the 
opinion  must  be  adequately  described 
in  the  filing. 
***** 

(28)  Underwriter  concurrence  with 
effective  date.  A  registrant  filing  a 
registration  statement  listed  in 
§  230.462(f)(1)  of  this  chapter  must  file 
the  written  concurrence  with  the 
effective  date,  signed  and  dated  by  the 
managing  undenvriter(s),  or  if  there  are 
no  managing  undenvriter(s),  of  the 
prirx:ipal  luiderwriter(s)  of  its  offering. 
If  the  filed  concurrence  is  not  manually 
signed,  a  registrant  must  retain  the 
manually  signed  underwriters' 
concurrence  for  a  period  of  five  years. 
Upon  request,  the  registrant  must 
provide  a  copy  of  that  concurrence  to 
the  Commission  or  its  staff. 


Securities  Act  forms 


S-8 


(1)  Underwriting  agreement 

(2)  Plan  of  acquisition,  reorganization,  arrangement,  liquidation  or  succession 

(3)  Articles  of  Incorporation  „ 

(Ii)  By-Laws 


(4)  Instmments  defining  tf^e  rights  of  security  holders,  including  indentures  „ .^.. 

(5)  Opinion  re  legality  ~ 

(6)  [Raraoved  and  reserved]  - 

(7)  [Removed  and  reserved]  

(8)  Opinion  relax  matters  • 

(9)  Voting  trust  agreement  _ ~ - 

(10)  Materials  contracts - -- - 

(11)  Statement  re  computation  of  per  share  earnings 

(12)  Statements  re  computation  of  ratios '■• 

(13)  Annual  report  to  security  holders,  form  10-Q  or  quarteriy  report  to  security  holders^ 

(14)  [Removed  and  reserved]  

(15)  Letter  re  unaudited  interim  financial  information  .,.. 

(16)  Letter  re  change  in  certifying  accountant  

(17)  Letter  re  <Jirector  resignation  ._ 

(18)  Letter  re  change  in  accounting  principles  _ __... ~ - 

(19)  Report  famished  to  security  holders 

(20)  Other  documents  or  statements  to  security  holders  

(21)  Subsidiaries  of  the  registrant  

(22)  PubHshed  matters  regarding  matters  submitted  to  vote  of  security  holders  

(23)  Consents  of  experts  and  counsel  * _ 

(24)  Power  of  attorney - 

925)  Staterrrent  of  eligibility  of  trustee 

(26)  Invitation  for  competitive  bids  _ 

(27)  Financial  Data  Schedule* ~ .- 

(28)  [Removed  and  Reserved]  

(29)  Underwriter  Concunence  with  Effective  Date  ■■■ 

[Reserved  (30)  through  (98)] 

^)  Additional  Exhibits « • 


X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
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X 
X* 


X 
X 
X 
X 
X 
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X 
X* 


X 
X 
X 
X 
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X 
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X 
X 
X 
X 
X 


X 

X 


1  Where  incorporated  by  reference  into  the  text  of  the  prospectus  and  delivered  to  searrity  holders  along  with  the  prospectus  as  permitted  by 
the  registration  statement;  or,  in  the  case  of  the  Fonn  10-K,  where  the  annual  report  to  se^rity  holders  is  incorporated  by  reference  into  the  text 
Bf  the  Form  10-K. 
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(a)  the  company  meets  the  requirements  of  General  Instruction  I.A.,  I.B..  I.C.I  of  Form  B-  and 

(b)  The  Exhibit  would  not  have  been  required  to  be  filed  if  the  Company  was  registering  a  primary  offering  on  Form  8 
*  If  required  pursuant  to  Item  304  of  Regulation  S-K.  «  ■■  o. 

finlnHfrf.'Lm^i^,f^!^K'®^  ^^^."k'^  '''®^  ^>  electronic  filers  only.  Such  schedule  shall  be  filed  only  when  a  filing  includes  annual  and/or  interim 
financial  statements  that  have  not  been  previously  included  in  a  filing  with  the  Commission.  See  Itern  601  of  Regulation  S-K 


23.  By  amending  Securities  Act 
Industry  Guide  5  (referenced  in 
§  229.801(e))  by  removing  from 
paragraph  16  the  words  "Form  S-1  or 
S-11"  and  adding,  in  their  place,  the 
words  "Form  A  (§  239.4  of  this 
chapter)"  and  by  revising  paragraph 
19.D.  to  read  as  follows: 

Note:  The  text  of  Securities  Act  Industry 
Guide  5  does  not  and  this  amendment  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

*         *         »         *         • 

Guide  5 


19.  Summary  of  promotional  and  sales 
material 

***** 

D.(l)  The  registrant  or  any  offering 
participant  must,  before  its  use,  provide 
the  Commission  staff  supplementally 
any  vmtten  sales  material  that  it  intends 
to  furnish  investors.  This  includes  all 
materials  described  in  paragraph  B.  The 
registrant  or  the  offering  participant 
need  not,  however,  supplementally 
provide  the  staff  with  sales  material  if: 

(i)  the  offering  is  registered  on  Form 
A  and  the  registrant  meets  the 
requirements  of  General  Instruction  VIII. 
of  that  Form; 

(ii)  the  offering  is  registered  on  Form 
B; 

(iii)  the  staff  has  notified  the  registrant 
that  its  registration  statement  will  not  be 
reviewed;  or 

(iv)  the  sales  material  is  used  only 
internally. 

(2)  For  purposes  of  this  paragraph, 
sales  material  includes  all  marketing 
memoranda  that  are  sent  by  the  General 
Partner  or  its  affiliates  to  broker/dealers 
or  other  sales  personnel  and  may 
include  material  labeled  "for  broker/ 
dealers  use  only."  Staff  comments,  if 
any,  will  be  promptly  communicated  to 
the  registrant.  The  registrant  should 
contact  the  staff  before  using  any  sales 
material  that  has  been  submitted  to  the 
staff. 

Note  to  paragraph  19.D.:  You  should  read 
Securities  Act  Rule  425.  Sales  materials  may 
be  required  to  be  filed  under  that  Rule. 

24.  By  amending  part  229  to  add 
subpart  229.1100  to  read  as  follows: 

Subpart  229.1100— Real  Estate  Interests 

229.1101     (Item  1101)  Definitions. 
229.1101  (Item  1102)  Limitations  on  fransfer. 


229.1103  (Item  1103)  Summary  risk  factor 
infomiation. 

229.1104  (Item  1104)  Organization. 

229.1105  (Item  1105)  Operating  and 
financing  activities. 

229.1106  (Item  1106)  Real  estate  and  other 
investment  activities. 

229.1107  (Item  1107)  Description  of  real 
estate  and  operating  data. 

229.1108  (Item  1108)  Tax  treaUnent  of  you 
and  your  investors. 

229.1109  (Item  1109)  Certain  relationships 
and  related  transactions. 

229.1110  (Item  1110)  Selection,  management 
and  custody  of  investments. 

229.1111  (Item  1111)  Conflict  of  interest 
fMDlicies. 

229.1112  (Item  1112)  Limitations  of  liability. 

229.1113  (Item  1113)  Sales  to  special  parties. 

Subpart  229.1 100— Real  Estate 
Interests 

§229.1101    (Hem  1101)  Definitions 

For  purposes  of  this  subpart  229.1100 
of  Regulation  S-K: 

(a)  You  are  a  real  estate  entity  if  you: 
(1)  Are  a  real  estate  investment  trust 

under  Section  856  of  the  Internal 
Revenue  Code  (26  U.S.C.  856(a));  or  (2) 
Invest  in  real  estate,  interests  in  real 
estate,  or  securities  of  other  real  estate 
investors  as  your  primary  business. 

Instruction  to  Item  1101(a) 

"Real  estate  entity"  does  not  include  any 
issuer  that  is  an  investment  company 
registered  or  required  to  register  under  the 
Investment  Company  Act  of  1940. 

(b)  Affiliated  person  means: 

(1)  Your  directors  and  officers; 

(2)  Any  person  directly  or  indirectly 
controlling  or  under  direct  or  indirect 
common  control  with  you: 

(3)  Any  record  owner  who  owns,  or 
anyone  you  know  who  beneficially 
owns,  10  percent  or  more  of  any  class 
of  your  equity  securities; 

(4)  Any  promoter  directly  or 
indirectly  connected  with  you  in  any 
capacity; 

(5)  Principal  underwriters  of 
securities  being  registered; 

(6)  People  performing  management  or 
advisory  services;  and  (7)  Any  associate 
of  any  of  these  people. 

§229.1102 
transfer. 


(Item  1102)  Limitations  on 


Disclose  on  the  cover  page  of  the 
prospectus  any  limitations  on  the 
transfer  of  the  securities  you  are 
offering.  If  no  market  exists  for  the 
securities,  so  state  on  the  cover  page.  If 


a  market  does  exist,  disclose  in  the 
prospectus  the  nature  of  the  market  and 
the  market  price  as  of  the  latest 
practicable  date  before  the  filing  of  the 
registration  statement  or  an  amendment 
to  the  registration  statement. 

§  229. 1 1 03    (Item  1 1 03)  Summary  risk 
(actor  information. 

In  a  series  of  concise  bullets  or 
paragraphs,  present  a  summary  of  the 
risk  factors  of  the  offering.  Address  the 
following,  if  appropriate: 

(a)  A  comparison  of  the  percentage  of 
securities  being  offered  to  the  public 
and  those  issued  or  to  be  issued  to 
affiliated  person; 

(b)  The  extent  to  which  security 
holders  can  be  liable  for  your  acts  or 
obligations; 

(c)  The  allocation  of  cash 
distributions  between  investors  who  are 
affiliated  persons  and  those  investors 
who  are  not  affiliated  persons;  and 

(d)  The  compensation  and  benefits 
affiliated  persons  will  receive,  directly 
or  indirectly.  With  respect  to 
underwriters,  include  a  comparison  of 
the  aggregate  compensation  and  benefits 
to  be  received  by  them  with  the 
aggregate  net  proceeds  from  the  sale  of 
the  securities  being  registered. 

§  229.1 104    (Item  1 104)  Organization. 

(a)  Provide  the  following  information: 

(1)  Your  name  and  form  of 
organization; 

(2)  The  State  or  other  jurisdiction 
whose  laws  govern  your  organization; 

(3)  The  date  your  governing 
instruments  became  operative;  and 

(4)  The  date  on  which  your  governing 
instruments  will  expire,  if  any  and,  if 
you  may  be  finite  life  as  defined  in  Item 
901  of  Regulation  S-K,  your  planned 
time  period  for  holding  your  assets. 

(b)  Outline  any  provisions  of  your 
governing  instruments  that  provide  that 
your  duration  or  planned  investment 
holding  period  may  be  shortened  or 
extended. 

(c)  Summarize  the  provisions  of  your 
governing  instruments,  or  any  policy  or 
proposed  policy,  relating  to  the  holding 
of  annual  or  other  meetings  of  investors. 

(d)  If  you  were  organized  within  the 
last  five  years,  name  all  promoters. 
Indicate  whether  each  promoter  holds 
any  position  or  intends  to  hold  any 
position  with  you. 


any  one  piei 
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1  statement 


aJ  and/or  interim 


§229.1105    (item  1105)  Operating  and 
financing  activities.  • 

For  each  of  the  following  activities, 
describe  your  and  your  subsidiaries' 
policy  or  proposed  policy,  indicate  if 
you  may  change  each  policy  without  a 
vote  of  investors,  and  indicate  the  extent 
to  which  you  have  engaged  in  each 
activity. 

(a)  Issue  securities  senior  to  the 
securities  you  are  offering; 

(b)  Borrow  money; 

(c)  Make  loans.  Purchasing  a  portion 
of  publicly  distributed  bonds, 
debentures  or  other  securities,  in  the 
original  distribution,  or  otherwise,  is  not 
making  a  loan; 

(d)  Invest  in  another  issuer's 
securities  in  order  to  exercise  control; 

(e)  Underwrite  other  issuer's 
securities; 

(f)  Piirchase,  sell  or  trade  investments; 
(^  Offer  seciu-ities  in  exchange  for 

property; 

(h)  Repurchase  or  otherwise  reacquire 
your  securities;  and 

(i)  Provide  annual  or  other  reports  to 
investors.  Indicate  what  the  reports  will 
cover  and  whether  they  will  include 
audited  financial  statements. 

Instruction  to  Item  1105. 

Include  a  separate  description  of  your 
policy  for  each  activity.  If  you  will  not 
engage  in  a  particular  activity,  specifically 
state  that  you  will  not. 

f  229. 1 1 06    (Item  1 1 06)  Real  estate  and 
other  investment  activities. 

(a)  Describe  the  types  of  real  estate 
investments  you  intend  to  make  and 
indicate  whether  you  can  change  this 
plan  without  a  vote  of  investors. 

(b)  Describe  the  principles  and 
procedures  you  and  your  subsidiaries 
will  use  in  investing  in  the  assets. 

(c)  Disclose  the  percentage  of  your 
and  your  subsidiaries'  assets  you  may 
invest  in  any  one  type  of  investment. 

(d)  You  should  include  the 
information  below  if  you  or  your 
subsidiaries  might  invest  in  the 
following  types  of  assets: 

(1)  Investments  in  real  estate  or  real 
estate  interests,  (i)  Identify  the 
geographic  areas  where  you  intend  to 
invest; 

Cii)  Describe  the  types  of  real  estate  in 
which  you  may  invest,  such  as  office 
buildings,  apartment  buildings, 
shopping  centers,  industrial  and 
commercial  properties,  special  purpose 
buildings  or  undeveloped  land; 

(iii)  Describe  how  you  intend  to 
operate  and  finance  your  real  estate. 
Disclose  any  limit  on  the  number  or 
amount  of  mortgages  you  may  place  on 
any  one  piece  of  property; 


(iv)  Specifically  state  whether  your 
policy  is  to  acquire  assets  primarily  for 
income  or  capital  gain;  and 

(v)  Disclose  your  policy  as  to  the 
amount  or  percentages  of  your  assets 
you  may  invest  in  any  one  property; 

(2)  Investments  in  real  estate 
mortgages  and  mortgage-backed 
securities,  (i)  Describe  the  types  of 
mortgages  you  may  invest  in,  such  as 
first  or  second  mortgages.  Disclose 
whether  the  mortgages  are  guaranteed, 
and  if  so,  by  whom; 

(ii)  Describe  your  policy  as  to  the 
amount  or  percentage  of  assets  you  may 
invest  in  any  single  mortgage; 

(iii)  Describe  each  type  of  mortgage 
activity  in  which  you  intend  to  engage, 
such  as  originating  or  servicing 
mortgages; 

(iv)  Describe  how  long  you  anticipate 
holding  these  investments; 

(v)  Indicate  the  types  of  properties 
subject  to  mortgages  in  which  you 
intend  to  invest,  such  as,  single  family 
homes,  apartment  buildings,  office 
buildings,  bowling  alleys,  commercial 
properties  or  undeveloped  land;  and 

(vi)  Identify  the  geographic  areas 
where  the  property  underlying  the 
mortgages  is  located. 

(3)  Securities  of  or  interests  in  other 
real  estate  investors,  (i)  Describe  the 
types  of  securities  or  other  interests  in 
persons  engaged  in  real  estate  activities 
in  which  you  may  invest,  such  as 
common  stock,  limited  partnership 
interests,  interests  in  real  estate 
investment  trusts,  mortgage-backed 
securities  and  joint  venture  interests; 

(ii)  Disclose  your  policy  as  to  the 
amount  or  percentage  of  your  assets  you 
may  invest  in  each  type  of  security  or 
interest  and  the  amount  or  percentage  of 
your  assets  you  may  invest  in  any  one 
issuer; 

(iii)  Describe  the  investment  policies 
and  primary  activities  of  persons  in 
which  you  will  invest,  such  as  mortgage 
sales,  investment  in  office  buildings  or 
investment  in  undeveloped  land;  and 

(iv)  State  your  criteria  for  the 
purchase  of  these  securities  or  interests, 
such  as  securities  listed  on  a  national 
securities  exchange,  minimum  net  " 
income  requirements,  period  of 
operation  of  issuer  or  rating  of  security. 

(e)  Indicate  the  type  of  other  securities 
(e.g.,  bonds,  preferred  stocks,  common 
stocks)  and  the  industry  groups  in 
which  you  may  invest  and  the 
percentage  of  your  assets  which  you 
may  invest  in  each  type  or  industry 
group.  Describe  how  you  wall  acquire 
these  assets. 


§229.1107    (Item  1107)  Description  of  real 
estate  and  operating  data 

Provide  the  following  information 
separately  for  each  material  real  estate 
interest.  For  all  other  real  estate 
interests,  provide  the  following 
information  by  classes  or  groups  of 
properties  that  reasonably  convey  the 
required  disclosure: 

(a)  For  real  estate  interests  in  which 
you  or  your  subsidiaries  now  invest  or 
intend  to  invest; 

(1)  State  the  location  and  describe  the 
general  character; 

(2)  Identify  the  present  and  proposed 
use  and  discuss  whether  the  real  estate 
interests  are  suitable  and  adequate  for 
the  present  or  proposed  use; 

(3)  Describe  your  title  to  or  interest  in 
theTeal  estate; 

(4)  For  each  material  mortgage,  lien  or 
other  encumbrance: 

(i)  Disclose  the  principal  amount; 

(ii)  Describe  the  interest  and 
amortization  provisions; 

(iii)  Describe  the  prepayment 
provisions; 

(iv)  Discuss  any  cross  collateralization 
or  cross  default  provisions; 

(v)  Identify  the  maturity  date;  and 

(vi)  Quantify  the  balance  due  at 
maturity  assuming  no  prepayment  of 
principal; 

(5)  Disclose  principal  lease  terms; 

(6)  Outline  the  terms  of  any  option  or 
contract  to  purchase  or  sell  the  real 
estate  interests; 

(7)  Briefly  discuss  proposed 
renovation,  development  or 
improvement  programs.  Quantify  the 
cost  of  these  programs.  If  you  do  not 
have  any  plans,  state  that  you  have  no 
plaJi  and  indicate  why  you  are  investing 
or  will  invest  in  the  real  estate; 

(8)  Describe  the  general  competitive 
conditions  in  the  markets  in  which  the 
real  estate  interests  or  the  underlying 
properties  are  operated;  and 

(9)  State  whether  management 
believes  that  the  real  estate  interest  or 
the  underlying  properties  are  adequately 
covered  by  insurance. 

(b)  For  each  improved  material  real 
estate  interest  in  which  you  or  your 
subsidiaries  now  invest  or  intend  to 
invest: 

(1)  Occupancy  rate,  as  a  percentage  of 
rentable  square  footage  or  units,  for  each 
of  the  past  five  years; 

(2)  Average  annual  effective  rent  paid 
per  square  foot  or  per  unit  for  each  of 
the  past  five  years; 

(3)  The  following  schedule  of  lease 
expirations  in  each  of  the  next  ten  years: 
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Year 


Year  in  which  filing  is  made. 
Second  Year. 


Tenth  Year. 


(A) 

Total  number 

of  tenants  with 

leases 

expiring 


(B) 

Area  covered 

by  expiring 

leases 

(sq.  feet) 


(C) 

Annual  rental 

of  expiring 

leases 

($) 


(D) 
Percentage  of 
gross  annual 
rental  for  ex- 
piring leases 


781.  78m,  78n 
79t,  80a-8,  80 
and  80a-37,  u 


§230.110     Bi 
Commission. 


(4)  The  number  of  tenants  that  occupy 
ten  percent  or  more  of  the  rentable 
square  footage,  the  main  business  of 
those  tenants  and  the  principal 
provisions  of  their  lease  including,  but 
not  limited  to,  annual  rent,  the 
expiration  date  and  any  renewal  option; 

(5)  The  principal  businesses, 
occupations  or  professions  conducted  at 
the  property  underlying  the  real  estate 
interest; 

(6)  The  Federal  tax  basis,  rate, 
depreciation  method  and  life  claimed 
for  each  real  estate  interest  or 
component  for  which  you  charge 
depreciation;  and 

(7)  The  realty  tax  rate,  annual  realty 
taxes  and  estimated  taxes  on  any 
proposed  improvement. 

Instructions  to  Item  1107. 

1.  You  need  not  provide  detailed  legal  and 
physical  descriptions  of  your  real  estate 
interest.  Rather,  you  should  disclose  all 
information  necessary  for  an  investor  to 
evaluate  and  understand  your  real  estate 
interests.  We  encourage  tabular  presentation. 

2.  A  material  real  estate  interest  is  one  that: 

(a)  Has  a  book  value  representing  ten 
percent  or  more  of  your  total  assets, 
including  assets  of  your  consolidated 
subsidiaries;  or 

(b)  Produced  gross  revenue  in  the  last  fiscal 
year  that  was  ten  percent  or  more  of  your 
total  revenues  for  the  last  fiscal  year, 
including  revenues  of  your  consolidated 
subsidiaries. 

S  229. 1 1 08    (Item  1 1 08)  Tax  treatment  of 
you  and  your  Investors. 

Describe  material  Federal  income  tax 
consequences  for  you,  your  subsidiaries 
and  your  investors  including  a 
discussion  of: 

(a)  Your  and  your  subsidiaries' 
treatment  under  Federal  income  tax 
laws; 

(b)  The  treatment  of  distributions  to 
investors  under  Federal  income  tax 
laws,  including  gains  from  the  sale  of 
securities  or  real  estate  interests  in 
excess  of  annual  net  income;  and 

(c)  The  tax  treatment  of  any  exchange 
of  secvirities  for  real  estate  interests  or 
other  securities. 


§  229. 11 09  (Item  1 1 09)    Certain 
relationships  and  related  transactions. 

Disclose  the  aggregate  depreciation 
claimed  by  the  seller  for  Federal  income 
tax  purposes  if: 

(a)  You  provide  any  information 
required  by  Instruction  5  to  Item  404(a) 
of  Regulation  S-K;  and 

(b)  The  assets  had  been  acquired  by 
the  seller  within  five  years  prior  to  the 
Item  404  of  Regulation  S-K  transaction. 

§  229. 1 1 1 0    (Item  1110)  Selection, 
management  and  custody  of  Investments. 

(a)  Describe  any  arrangements  you  or 
your  subsidiaries  have  made  or  propose 
to  make  with  respect  to  the  following. 
If  any  of  the  persons  performing  these 
services  is  a  corporation  or  other 
organization,  include  the  name  and 
principal  occupations  during  the  last 
five  years  of  each  principal  executive 
officer  of  such  corporation  or  other 
organization: 

(1)  Management  of  your  real  estate 
interests,  including  arranging  for 
purchases,  sales,  leases,  maintenance 
and  insurance; 

(2)  The  purchase,  sale  and  servicing  of 
your  mortgages;  and 

(3)  Investment  advisory  services. 

(b)  If  any  of  these  services  in 
paragraph  (a)  of  this  Item  wrill  be 
performed  by  any  affiliated  person, 
other  than  an  officer  or  director 
performing  the  services  in  that  capacity 
with  no  additional  compensation, 
furnish  the  following  information  about 
each  person: 

(1)  Name  and  address; 

(2)  Nature  of  principal  business; 

(3)  Principal  occupations  during  the 
last  five  years; 

(4)  Nature  of  all  existing  direct  or 
indirect  material  interests  in  or  business 
connections  with  you  or  any  of  your 
affiliated  person; 

(5)  Nature  of  all  services  rendered  to 
you; and 

(6)  Compensation  received  from  you 
and  your  subsidiaries,  directly  or 
indirectly,  during  your  last  fiscal  year 
and  the  capacities  in  which  this 
remuneration  was  received. 


§  229.1 1 1 1    (Item  1111)  Conflict  of  interest 
pdictes. 

Outline  your  policies  and  provisions 
of  your  governing  instruments  which 
limit  any  person  from  any  of  the 
following: 

(a)  Having  any  financial  interest  in 
any  investment  you  or  any  of  your 
subsidiaries  will  acquire  or  dispose  of  or 
in  any  transaction  to  which  you  or  any 
of  your  subsidiaries  are  a  party  or  have 
an  interest;  and 

(b)  Engaging  for  their  own  account  in 
business  activities  of  the  types  you  and 
your  subsidiaries  conduct  or  will 
conduct. 

§229.1112    (Item  1112)  Limitations  of 
liability. 

Outline  the  principal  provisions  of 
your  governing  instruments  or  of  any 
contract  or  arrangement  to  which  you  or 
a  subsidiary  are  a  party  that  limit  the 
liability  of  affiliated  person  or  any  of 
their  directors,  officers  or  employees. 
Indicate  the  effect  of  Section  14  of  the 
Act  (15  U.S.C.  77n)  upon  any  provision 
broad  enough  to  cover  liability  arising 
under  the  Act. 

§229.1113    (Item  1113)  Sales  to  special 
parties. 

Name  each  person  or  specify  each 
class  of  persons  (other  than 
underwriters  or  dealers,  acting  in  that 
capacity)  to  whom  you  or  your 
subsidiaries  have  sold  seciu-ities  within 
the  past  six  months  or  are  going  to  sell 
securities  at  a  different  price  than  you 
are  offering  the  same  class  of  securities 
pursuant  to  this  registration  statement. 
Also  provide  this  information  with 
respect  to  any  selling  security  holder 
registering  securities  pursuant  to  this 
registration  statement.  State  the 
consideration  given  or  to  be  given  by 
each  of  these  persons  or  class. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

By  revising  the  general  authority 
citation  for  part  230  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77b,  77c,  77d,  77f, 
77g,  77h,  77j,  77r,  77s.  77sss,  77z-3,  78c,  78d, 


(b)  Notwil 
this  section, 
registration 
§§230.462(1 
hours  of  5:3 
Standard  Ti 
Savings  Tinr 
I  effect  mayb 
I*        *  ■      « 

By  eunend 
the  section  1 
introductory 
of  paragrapl 
(a)(13).  (a)(l 
as  follows: 
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lict  of  interest 


■n  account  in 
'pes  you  and 


:,  77d,  77f, 
7z-3,  78c,  78d, 


78/.  78m,  78n,  78o.  78t,  78w,  78l![d],  78min, 
79t,  80a-8,  80a-24,  80a-28,  80a-29,  80a-30, 
and  80a-37,  unless  otherwise  noted. 

\*         *         *         »         * 

26.  By  revising  paragraph  (d)  of 
§  230.110  to  read  as  follows: 

§  230. 110    Business  hours  of  ttie 
Commission. 

***** 

(d)  Filings  by  facsimile.  Registration 
statements,  post-effective  amendments 
and  prospectuses,  filed  pursuant  to 
,§§  230.425(c),  230.462(a),  (b),  (e)  or  (f) 
may  be  filed  by  facsimile  transmission 
with  the  Commission  any  day  (except 
Saturdays,  Sundays  and  federal 
hohdays)  from  5:30  p.m.  to  10  p.m. 
Eastern  Standard  Time  or  Eastern 
Daylight  Savings  Time,  whichever  is 
currently  in  effect. 

By  revising  the  introductory  text  of 
paragraph  (b)  of  §  230.111  to  read  as 
follows: 

§  230.  Ill    Payment  of  fees. 

***** 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  payment  of  filing  fees  for 
registration  statements  filed  pursuant  to 
§§  230.462(b),  (e),  or  (0  between  the 
hours  of  5:30  p.m.  and  10  p.m.  Eastern 
Standard  Time  or  Eastern  Daylight 
Savings  Time,  whichever  is  currently  in 
effect  may  be  made  by: 
***** 

By  eunending  §  230.134  by  revising 
the  section  heading  and  the 
introductory  text,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(3), 
(a)(13),  (a)(14)(i),  (b)(1),  and  (e)  to  read 
as  follows: 

§  230. 1 34    Registered  investment  company 
communications  not  deemed  a  prospectus. 

The  term  prospectus  as  defined  in 
[Section  2(10)  of  the  Act  (15  U.S.C. 
I  y7b(10))  does  not  include  a  notice, 
circular,  advertisement,  letter,  or  other 
communication  published  or 
transmitted  to  any  person  after  a 
registration  statement  has  been  filed  by 
an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l— 80(a)-64) 
("fund")  if  the  communication  contains 
■■  only  the  statements  required  or 
permitted  by  this  section. 

(a)  The  communication  may  include 
^  any  one  or  more  of  the  following  items 
of  information,  in  any  order: 
***** 

(3)(i)  The  fund's  classification  and 
Subclassification  under  the  Investment 
Company  Act  of  1940,  the  type  or 
category  of  fund  and  whether  in  the 
Selection  of  investments  emphasis  is 
placed  upon  income  or  growth 
characteristics,  and  a  general 


description  of  an  investment  company 
including  its  general  attributes,  methods 
of  operation  and  services  offered 
provided  that  such  description  is  not 
inconsistent  with  the  operation  of  the 
particular  fund  for  which  more  specific 
information  is  being  given, 
identification  of  the  fund's  investment 
adviser,  any  logo,  corporate  symbol  or 
trademark  of  the  fund  or  its  investment 
adviser  and  any  graphic  design  or 
device  or  an  attention-getting  headline, 
not  involving  performance  figures, 
designed  to  direct  the  reader's  attention 
to  textual  material  included  in  the 
commvmication  pursuant  to  other 
provisions  of  this  section;  and,  with 
respect  to  a  fund  issuing  redeemable 
securities: 

(A)  A  description  of  the  fund's 
investment  objectives  and  policies, 
services,  and  method  of  operation; 

(B)  Identification  of  the  fund's 
principal  officers; 

(C)  The  year  of  incorporation  or 
organization  or  period  of  existence  of 
the  fund,  its  investment  adviser,  or  both; 

(D)  The  fund's  aggregate  net  asset 
value  as  of  the  most  recent  practicable 
date; 

(E)  The  aggregate  net  asset  value  as  of 
the  most  recent  practicable  date  of  all 
funds  under  the  management  of  the 
fund's  investment  adviser; 

(F)  Any  pictorial  illustration  that  is 
appropriate  for  inclusion  in  the  fund's 
prospectus  and  not  involving 
performance  figures; 

(G)  Descriptive  material  relating  to 
economic  conditions,  or  to  retirement 
plans  or  other  goals  to  which  an 
investment  in  the  fund  could  be 
directed,  but  not  directly  or  indirectly 
relating  to  past  performance  or  implying 
achievement  of  investment  objectives; 
and 

(H)  Written  notice  of  the  terms  of  an 
offer  made  solely  to  all  registered 
holders  of  the  securities,  or  of  a 
particular  class  or  series  of  securities, 
issued  by  the  fund  proportionate  to  their 
holdings,  offering  to  sell  additional 
shares  to  such  holders  of  securities  at 
prices  reflecting  a  reduction  in,  or 
elimination  of,  the  regular  sales  load 
charged:  Provided  that,  if  any  printed 
material  permitted  by  paragraphs 
(a)(3)(i)  (A)  through  (H)  of  this  section 
is  included,  or  if  any  material  permitted 
by  paragraphs  (a)(3)(i)  (A)  through  (G)  of 
this  section  is  used  in  a  radio  or 
television  advertisement,  the 
communication  shall  also  contain  the 
following  legend  given  emphasis  no  less 
than  that  used  in  the  major  portion  of 
the  advertisement: 

For  more  complete  information  aboui 
(Name  of  Fund]  including  charges  and 


exp>enses  [get]  [obtain]  [send  fori  a  prosp>ectus 
(from  (Name  and  Address)]  [by  sending  this 
coupon].  Read  it  carefully  before  you  invest 
or  [pay]  [forward  funds]  [send  money]. 

(ii)  For  purposes  of  paragraph 
(a)(3)(i)(B)  of  this  section,  principal 
officers  means  the  president,  secretary, 
treasurer,  any  vice-president  in  charge 
of  a  principal  business  function  and  any 
other  person  who  performs  similar 
poUcy  making  functions  for  the  fund  on 
a  regular  basis. 

(iii)  In  the  case  of  two  or  more  funds 
having  the  same  investment  adviser  or 
principal  underwriter,  the  same 
information  described  in  paragraph 
(a)(3)(i)  may  be  included  as  to  each  such 
fund  in  a  joint  communication  on  the 
same  basis  as  it  is  permitted  in 
commimications  dealing  with 
individual  funds  under  paragraph 
(a)(3)(i). 
***** 

(13)  Offers,  descriptions  and 
explanations  of  any  products  and 
services  not  constituting  securities 
subject  to  registration  under  the  Act, 
and  descriptions  of  corporations.  The 
offers,  descriptions  and  explanations 
may  not  relate  directly  to  the 
desirability  of  owning  or  purchasing  a 
security  issued  by  a  fund  and  all  direct 
references  to  a  security  issued  by  a  fund 
may  contain  only  the  statements 
required  or  permitted  to  be  included  by 
the  other  provisions  of  this  section  and 
must  be  placed  in  a  separate  and 
enclosed  area  in  the  communication. 

(14)(i)  With  respect  to  any  class  of 
del5t  securities,  any  class  of  convertible 
debt  securities  or  any  class  of  preferred 
stock,  the  security  rating  or  ratings 
assigned  to  the  class  of  securities  by  any 
nationally  recognized  statistical  rating 
organization  and  the  name  or  names  of 
the  nationally  recognized  statistical 
rating  organization(s)  that  assigned  such 
rating(s). 
*  *     *        *        *        * 

(b)*  •  * 

(1)  If  the  registration  statement  has 
no.t  yet  become  effective,  the  following 
statement: 

A  registration  statement  relating  to  these 
securities  has  been  filed  with  the  Securities 
and  Exchange  Commission  but  has  not  yet 
become  effective.  These  securities  may  not  be 
sold  nor  may  offers  to  buy  be  accepted  prior 
to  the  time  the  registration  statement 
becomes  effective.  This  [communication] 
shall  not  constitute  an  offer  to  sell  or  the 
solicitation  of  an  offer  to  buy. 
***** 

(e)  In  the  case  of  a  fimd  that  holds 
itself  out  as  a  "money  market  fund,"  a 
communication  used  under  this  section 
shall  contain  the  disclosure  required  by 
§  230.482(a)(7). 
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By  revising  §  230.135  to  read  as 
follows: 

§  230. 1 35    Notice  of  proposed  offerings. 

(a)  AH  Offerings.  For  purposes  of 
Section  5  of  the  Act  (15  U.S.C.  77e) 
only,  an  issuer  or  a  selling  security 
holder  (and  any  person  acting  on  behalf 
of  either  of  them)  that  publishes  through 
any  medium  a  notice  of  a  proposed 
offering  will  not  be  deemed  to  offer  its 
securities  for  sale  through  that  notice  if: 

(1)  Legend.  The  notice  includes  a 
statement  to  the  effect  that  it  does  not 
constitute  an  offer  of  any  securities  for 
sale;  and 

(2)  Limited  notice  content.  The  notice 
otherwise  includes  no  more  than  the 
following  information: 

(i)  The  name  of  the  issuer; 

(ii)  The  title,  amount  and  basic  terms 
of  the  securities  offered; 

(iii)  The  amount  of  the  offering,  if  any, 
to  be  made  by  selling  security  holders; 

(iv)  The  anticipated  timing  of  the 
offering; 

(v)  A  brief  statement  of  the  manner 
and  the  purpose  of  the  offering; 

(vi)  Wnether  the  issuer  is  directing  its 
offering  to  only  a  particular  class  of 
purchasers; 

(vii)  Any  statements  or  legends 
required  by  the  laws  of  any  state  or 
foreign  country  or  administrative 
authority;  and 

(viii)  in  the  following  offerings,  the 
notice  may  contain  additional 
information,  as  follows: 

(A)  In  a  rights  offering  to  existing 
security  holders: 

(1)  The  class  of  security  holders 
eligible  to  subscribe; 

(2)  The  subscription  ratio  and 
expected  subscription  price; 

(3)  The  proposed  record  date; 

(4)  The  anticipated  issuance  date  of 
the  rights;  and 

(5)  The  subscription  period  or 
expiration  date  of  the  rights  offering. 

(B)  In  an  offering  to  employees  of  the 
issuer  or  an  affiliated  company: 

[1]  The  name  of  the  employer; 
[2]  The  class  of  employees  being 
offered  the  securities; 

(3)  The  offering  price;  and 

(4)  The  duration  of  the  offering 
period. 

(C)  In  an  exchange  offer: 

(1)  The  basic  terms  of  the  exchange 
offer; 

(2)  The  name  of  the  subject  company; 
and 

(J)  The  subject  class  of  securities. 

(b)  Corrections  of  misstatements  about 
the  offering.  A  person  that  publishes  a 
notice  in  reliance  on  this  section  may 
issue  a  notice  that  contains  no  more 
information  than  is  necessary  to  correct 
inaccuracies  published  about  the 
proposed  offering. 


(c)  Rule  145(a)  offerings.  For  purposes 
of  Section  5  of  the  Act  (15  U.S.C.  77e) 
only,  an  issuer  or  a  selling  security 
holder  (and  any  person  acting  on  behalf 
of  either  of  them)  that  publishes  through 
any  medium  a  notice  of  a  transaction 
described  in  paragraph  (a)  of  §  230.145 
will  not  be  deemed  to  offer  its  securities 
for  sale  through  that  notice  if: 

(1)  Legend.  The  notice  includes  a 
statement  to  the  effect  that  it  does  not 
constitute  an  offer  of  any  securities  for 
sale; 

(2)  Limited  notice  content.  The  notice 
otherwise  includes  no  more  than  the 
following  information: 

(i)  The  name  of  the  issuer; 

(ii)  The  name  of  the  person  whose 
assets  are  to  be  sold  in  exchange  for  the 
securities  to  be  offered; 

(iii)  The  names  of  any  other  parties  to 
the  transaction; 

(iv)  A  brief  description  of  the  business 
of  the  parties  to  the  transaction; 

(v)  The  date,  time  and  place  of  the 
meeting  of  security  holders  to  vote  on  or 
consent  to  the  transaction; 

(vi)  A  brief  description  of  the 
transaction  and  the  basis  upon  which 
the  transaction  will  be  made;  and 

(vii)  Any  statements  or  legends 
required  by  the  laws  of  any  state  or 
foreign  country  or  administrative 
authority. 

§  230. 1 35c    [Removed  and  Reserved] 

30.  By  removing  and  reserving 
§  230.135c. 

31.  By  amending  §  230.135e  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  230. 1 35e    Offshore  press  conferences, 
meetings  with  issuer  representatives 
conducted  offshore,  and  press-reiated 
materials  released  offshore. 

***** 

(b)*  *  * 

(1)  State  that: 

(i)  The  written  press-related  materials 
are  not  an  offer  of  securities  for  sale  in 
the  United  States; 

(ii)  The  securities  may  not  be  offered 
or  sold  in  the  United  States  absent 
registration  or  an  exemption  from 
registration;  and 

(iii)  Any  registered  public  offering  to 
be  made  in  the  United  States  will 
involve  a  registration  statement  that  will 
contain  information  about  the  company 
and  management,  as  well  as  financial 
statements. 
***** 

32.  By  revising  §  230.137  to  read  as 
follows: 

§  230.137    Publications  by  brolcers  or 
dealers  that  are  not  participating  In  a 
registrants  distribution  of  securities. 

Under  the  following  conditions,  a 
broker  or  dealer  shall  not  be  considered 


an  underwriter  as  defined  in  Section 
2(a)(ll)  of  the  Act  (15  U.S.C.  77b(a)(ll)) 
solely  because  it  publishes  or  distributes 
information,  an  opinion  or  a 
recommendation  with  respect  to  the 
securities  of  a  registrant  that  proposes  to 
file,  has  filed,  or  has  an  effective 
registration  statement  under  the  Act: 

(a)  The  broker  or  dealer  is  not 
participating,  and  does  not  propose  to 
participate,  in  the  distribution  of  the 
registered  securities; 

(b)  The  issuer  is  not: 

(1)  A  development  stage  company  that 
either  has  no  specific  business  plan  or 
purpose  or  has  indicated  that  its 
business  plan  is  to  engage  in  a  merger 
or  acquisition  with  an  unidentified 
entity  or  entities; 

(2)  A  shell  entity  having  few  or  no 
assets,  earnings  or  operations;  or 

(3)  Registering  an  offering  of  penny 
stock  as  defined  in  §  240.3a51-l  of  this 
chapter;  and 

(c)  In  connection  with  its  publication 
or  distribution,  the  broker  or  dealer  is 
not  receiving  consideration  directly  or 
indirectly  from,  or  acting  under  any 
direct  or  indirect  arrangement  or 
understanding  with: 

(1)  The  registrant; 

(2)  A  selling  security  holder; 

(3)  Any  participant  in  the 
distribution;  or 

(4)  Any  other  person  with  an  interest 
in  the  securities  that  are  the  subject  of 
the  registration  statement. 

Instruction  to  paragraph  (c): 

This  provision  does  not  preclude  payment 
of  the  regular  subscription  or  purchase  price 
of  the  document  or  other  communication  in 
which  the  broker  or  dealer's  information, 
opinion  or  recommendation  appears. 

33.  By  revising  §  230.138  to  read  as 
follows: 

§  230.138    Publications  by  a  broker  or 
dealer  about  securities  other  tlian  those  it 
is  distributing  or  selling. 

(a)  Registered  offerings.  Under  the 
following  conditions,  a  broker's  or 
dealer's  publication  or  distribution  of 
information,  an  opinion  or  a 
recommendation  shall  be  exempt  ft-om 
Section  5(b)(1)  and  Section  5(c)  of  the 
Act  (15  U.S.C.  77e(b)(l)  and  (c))  even  if 
the  broker  or  dealer  is  participating  or 
will  participate  in  the  distribution  of  the 
issuer's  securities  to  which  the 
registration  statement  relates: 

(1)  The  issuer  is: 

(i)  Subject  to  the  requirements  of 
Section  12  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78/  or 
78o(d));  or 

(ii)  A  foreign  private  issuer  that 
satisfies  the  public  float  threshold  in 
General  Instruction  I.C.I,  of  Form  B 
(§  239.5  of  this  chapter)  or  the  public 
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float/average  daily  trading  volume 
threshold  in  General  histruction  I.C.I,  of 
Form  B  (except  measured  on  world- 
wide markets  rather  than  only  U.S. 
markets],  and  has  equity  securities 
trading  on  a  designated  offshore 
securities  market  as  defined  in 
§  230.902(b); 

(2)  The  issuer  is  not: 

(i)  A  development  stage  company  that 
either  has  no  specific  business  plan  or 
purpose  or  has  indicated  that  its 
business  plan  is  to  engage  in  a  merger 
or  acquisition  with  an  unidentified 
entity  or  entities; 

(ii)  A  shell  entity  having  few  or  no 
assets,  earnings  or  operations;  or 

(iii)  Registering  an  offering  of  penny 
stock  as  defined  in  §  240.3a51-l  of  this 
chapter; 

(3)  The  broker  or  dealer  publishes  or 
distributes  the  information,  opinion  or 
recommendation  in  the  ordinary  course 
of  its  business; 

(4)  The  publication  prominently 
describes  the  capacity  in  which  the 
broker  or  dealer  is  participating  in  the 
distribution;  and 

(5)  The  information,  opinion  or 
recommendation  relates  to: 

(i)(A)  An  issuer's  common  stock,  or 
debt  or  preferred  stock  convertible  into 
common  stock;  and 

(B)  The  issuer  proposes  to  file  a 
registration  statement,  has  filed  a 
registration  statement,  or  has  an 
effective  registration  statement  relating 
to  non-convertible  debt  securities  or 
non-convertible,  nonparticipating 
preferred  stock;  or 

(ii)(A)  An  issuer's  non-convertible 
debt  securities  or  non-convertible, 
nonparticipating  preferred  stock;  and 

(B)  The  issuer  proposes  to  file  a 
registration  statement,  has  filed  a 
registration  statement,  or  has  an 
effective  registration  statement  relating 
solely  to  common  stock  or  debt  or 
preferred  stock  convertible  into 
common  stock. 

(b)  Certain  unregistered  offerings.  (1) 
If  the  conditions  set  forth  in  paragraph 
(a)(1),  (a)(2),  (a)(3),  (a)(4),  (b)(2)  and 
(b)(3)  of  this  section  are  satisfied,  a 
broker's  or  dealer's  publication  or 
distribution  of  information,  an  opinion 
or  a  recommendation: 

(i)  Shall  not  constitute  directed  selling 
efforts  as  defined  in  §  230.902(c); 
t  (ii)  Shall  not  be  inconsistent  with  an 
offshore  transaction  as  defined  in 
§  230.902(h);  and 

(iii)  Shall  be  an  exception  to  the 
prohibition  against  offers  to  persons 
other  than  qualified  institutional  buyers 
in§230.144A(d)(l)(i). 

(2)  The  broker  or  dealer  publishes  or 
distributes  the  information,  opinion  or 
recommendation  in  a  publication  that  is 


distributed  with  reasonable  regularity  in 
the  ordineiry  course  of  business. 

(3)  The  information,  opinion  or 
recommendation  relates  to: 

(i)(A)  An  issuer's  common  stock,  or 
debt  or  preferred  stock  convertible  into 
common  stock;  and 

(B)  The  issuer  proposes  to  offer  or  is 
offering  solely  non-convertible  debt 
securities  or  non-convertible, 
nonparticipating  preferred  stock;  or 

(ii)(A)  An  issuer's  non-convertible 
debt  securities  or  non-convertible, 
nonparticipating  preferred  stock;  and 

(B)  The  issuer  proposes  to  offer  or  is 
offering  solely  common  stock  or  debt  or 
preferred  stock  convertible  into 
common  stock. 

34.  By  revising  §  230.139  to  read  as 
follows: 

§  230. 1 39    Publications  by  brolcers  or 
dealers  distributing  securities. 

(a)  Registered  offerings.  Under  the 
following  conditions,  a  broker's  or 
dealer's  publication  or  distribution  of 
information,  an  opinion  or  a 
recommendation  shall  be  exempt  from 
Section  5(b)(1)  and  Section  5(c)  of  the 
Act  (15  U.S.C.  77e(b)(l)  and  (c))  even  if 
the  broker  or  dealer  is  participating  or 
will  participate  in  the  distribution  of  the 
issuer's  securities  to  which  a 
registration  statement  relates: 

(1)  Seasoned  issuers;  larger  foreign 
issuers;  foreign  government  issuers,  (i) 
The  issuer: 

(A)  Has  been  subject  to  the 
requirements  of  Section  13  or  15(d)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  787  or  78o(d))  for  at  least  one  year 
and  has  filed  all  reports  it  was  required 
to  file  pursuant  to  Section  13, 14  or 
15(d)  of  such  Act  (15  U.S.C.  78m,  78n 
or  78o(d))  during  the  last  year; 

(B)  Is  a  foreign  private  issuer  that: 
(1)  Is  not  subject  to  the  requirements 

of  Section  13  or  15(d)  of  the  Exchange 
Act; 

[2]  Satisfies  the  public  float  threshold 
in  General  Instruction  I.C.I,  of  Form  B 
(§  239.5  of  this  chapter)  or  the  public 
float/average  daily  trading  volume 
threshold  in  General  Instruction  I.C.I,  of 
Form  B  (except  measured  on  markets 
worldwide  rather  than  only  U.S. 
markets);  and 

(3)  Has  had  equity  securities  trading 
on  a  designated  offshore  securities 
market  (as  defined  in  §  230.902(b))  for  at 
least  one  year; 

(C)  Is  a  foreign  government  issuer 
eligible  to  register  on  Schedule  B  (15 
U.S.C.  77aa),  if  the  offering  is  a  firm 
commitment  underwritten  offering  in 
excess  of  $250  million  in  securities; 

(ii)  The  issuer  is  not: 
(A)  A  development  stage  company 
that  either  has  no  specific  business  plan 


or  purpose  or  has  indicated  that  its 
business  plan  is  to  engage  in  a  merger 
or  acquisition  with  an  unidentified 
entity  or  entities; 

(B)  A  shell  entity  having  few  or  no 
assets,  earnings  or  operations;  or 

(Q  Registering  an  offering  of  "penny 
stock"  as  defined  in  §  240.3a51-l  of  this 
chapter; 

(iii)  The  publication  prominently 
describes  the  capacity  in  which  the 
broker  or  dealer  is  participating  in  the 
distribution;  and 

(iv)  The  information,  opinion  or 
recommendation  is  contained  in  a 
publication  that  is  distributed  in  the 
ordinary  course  of  business. 

(2)  All  other  reporting  and  non- 
reporting  issuers,  (i)  The  conditions  set 
forth  in  paragraphs  (a){l){ii),  (a)(l)(iii) 
and  (a)(l)(iv)  of  this  section  are 
satis&ed; 

(ii)  The  information,  opinion  or 
recommendation  is  contained  in  a 
publication  that  is  distributed  with 
reasonable  regularity  in  the  ordinary 
course  of  business; 

(iii)  The  information,  opinion  or 
recommendation  is  contained  in  a 
publication  that  includes  similar 
information,  opinions  or 
recommendations  with  respect  to  a 
substantial  number  of  issuers  in  the 
issuer's  industry  or  sub-industry,  or 
contains  a  comprehensive  list  of 
securities  ciurently  reconunended  by 
such  broker  or  dealer; 

(iv)  The  information,  opinion  or 
recommendation  is  given  no  materially 
greater  space  or  prominence  in  the 
publication  than  that  given  to  other 
securities  or  registrants;  and 

(v)  If  the  publication  contains  an 
opinion  or  recommendation  more 
favorable  as  to  the  issuer  or  any  class  of 
its  securities  than  that  last  published  by 
the  broker  or  dealer  prior  to  the 
commencement  of  participation  in  the 
distribution,  the  publication  sets  forth 
the  last  two  opinions  or 
recommendations  pubUshed  by  the 
broker  or  dealer  with  resj>ect  to  the 
issuer  or  its  securities  while  not 
participating  in  a  distribution  by  the 
issuer. 

(b)  Certain  unregistered  offerings.  If 
the  conditions  set  forth  in  paragraph 
(a)(1)  of  this  section  are  satisfied,  a 
broker's  or  dealer's  publication  or 
distribution  of  information,  an  opinion 
or  a  recommendation,  if  contained  in  a 
publication  that  is  distributed  with 
reasonable  regularity  in  the  ordinary 
course  of  business: 

(1)  Shall  not  constitute  directed 
selling  efforts  as  defined  in  §  230.902(c); 

(2)  Shall  not  be  inconsistent  with  an 
offshore  transaction  as  defined  in 

§  230.902(h);  and 
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(3)  Shall  be  an  exception  to  the 
prohibition  against  offers  to  persons 
other  than  qualified  institutional  buyers 
in§230.144A(d)(l)(i). 

Instructions  to  §230.139. 

1.  For  purposes  of  paragraph  (a)(2)  of  this 
section,  a  research  report  has  not  been 
distributed  with  "reasonable  regularity"  if  it 
contains  information,  an  opinion  or  a 
reconmiendation  concerning  a  company  with 
respect  to  which  a  broker  or  dealer  currently 
is  not  publishing  research. 

2.  Projections  constitute  opinions  within 
the  meaning  of  this  section. 

3.  For  purposes  of  paragraph  (a)(2)(ii)  of 
this  section,  where  projections  of  an  issuer's 
sales  or  earnings  are  included  in  a 
publication,  the  broker  or  dealer  must  have 
published  the  projections  previously  on  a 
regular  basis  in  order  for  the  publication  to 
have  been  distributed  with  reasonable 
regularity  in  the  ordinary  course  of  business. 

4.  For  purposes  of  paragraph  (a)(2)(iii),  the 
broker  or  dealer  must  have  included 
projections  with  respect  to  either  a 
substantial  number  of  companies  in  the 
issuer's  industry  or  sub-industry,  or  all 
companies  represented  in  the  comprehensive 
list  of  securities  contained  in  the  publication. 
Also,  those  projections  may  not  cover 
significantly  different  periods  with  respect  to 
the  issuer  as  compared  to  the  other 
companies. 

35.  By  amending  §  230.144A  by 
redesignating  paragraphs  (d)(l)(i), 
(d)(l)(ii),  (d)(l)(iii)  and  (d)(l)(iv)  as 
paragraphs  (d)(l){ii}(A).  (d)(l)(ii)(B). 
(d)(l)(ii)(C)  and  (d}(l}(ii)(D);  and  by 
adding  new  paragraphs  (d)(l)(i)  and 
(d)(l)(ii)  introductory  text  to  read  as 
follows: 

§  230. 1 44A    Private  resales  of  securities  to 
institutions. 

•         *         »         *        « 

(d)*  *  * 

(l)(i)  The  securities  are  offered  or  sold 
only  to  a  qualified  institutional  buyer  or 
to  an  offeree  or  purchaser  that  the  seller 
and  any  person  acting  on  behalf  of  the 
seller  reasonably  believe  is  a  qualified 
institutional  buyer,  except  that  if  the 
seller  is  a  broker  or  dealer,  it  may 
distribute  information,  an  opinion  or  a 
recommendation  in  accordance  with 
§  230.138(b)  or  §  230.139(b)  while 
relying  on  this  section. 

(ii)  In  determining  whether  a 
prospective  purchaser  is  a  qualified 
institutional  buyer,  the  seller  and  any 
person  acting  on  its  behalf  shall  be 
entitled  to  rely  upon  the  following  non- 
exclusive methods  of  establishing  the 
prospective  purchaser's  ownership  and 
discretionary  investments  of  securities: 
*        *        *        »        » 

36.  By  amending  §  230.145  by  revising 
the  last  sentence  of  the  first  paragraph 
of  the  PreUminary  Note  and  paragraph 
(b)  to  read  as  follows: 


§  230.145    Reclassification  of  securities, 
mergers,  consolidations  and  acquisitions  of 
assets. 

Preliminary  Note:  •   •   *  Issuers  must 
register  transactions  described  in  paragraph 
(a)  of  Rule  145  on  Form  C  (§  239.6  of  this 
chapter).  Form  SB-3  (§239.11  of  this 
chapter)  or  Form  N-14  (§  239.23  of  this 
chapter). 

*  *         *         •         * 

(b)  Communications. 
Communications  in  connection  with  a 
registered  transaction  described  in 
paragraph  (a)  of  this  section  may  be 
made  in  accordance  with  §§  230.135, 
230.165,  230.166.  230.167.  230.168  or 
230.169. 

*  *         *         •         * 

37.  By  revising  §  230.152  to  read  as 
follows: 

§  230. 1 52    Integration  of  private  and  public 
offerings. 

(a)  Completed  private  offerings; 
resales.  (1)  A  completed  bona  fide 
private  offering  will  not  be  considered 
part  of  an  offering  registered  under  the 
Act  as  long  as  the  registration  statement 
is  filed  after  the  completion  of  the 
private  offering.  At  any  time  following 
the  completion  of  a  bona  fide  private 
offering,  a  registrant  may  register  the 
securities  sold  in  the  private  offering  for 
purpose  of  resale  by  persons  other  than 
an  affiliate  or  a  dealer  who  has 
purchased  directly  ft-om  the  issuer  or  an 
affiliate  of  the  issuer. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  a  private  offering  will  be 
considered  completed: 

(i)  As  of  the  date  all  purchasers  in  the 
private  offering  have  paid  the  purchase 
price;  or 

(ii)  As  of  the  date  the  following  are 
true,  provided  that  the  transaction  is  not 
subsequently  renegotiated: 

(A)  All  purchasers  are 
unconditionally  obligated  to  pay  the 
purchase  price,  except  that  the  purchase 
obligation  may  be  contingent  on  a 
condition  that  is  not  within  the  direct  or 
indirect  control  of  any  purchaser;  and 

(B)  The  purchase  price  is  fixed  and  is 
not  contingent  on  the  market  price  of 
the  securities  at  or  around  the  time  of 
the  registered  offering. 

(3)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  an  offering  of  securities 
underlying  convertible  securities  or 
warrants  will  be  considered  completed 
if  the  offering  of  the  convertible 
securities  or  warrants  to  which  it  relates 
is  completed.  This  is  true  regardless  of 
when  the  convertible  securities  or 
warrants  become  convertible  or 
exercisable. 

(4)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  an  offering  of  securities 
prior  to  the  issuer's  initial  offering 


registered  under  Section  5  of  the  Act  (15 
U.S.C.  77e]  will  be  considered 
completed  if: 

(i)  It  does  not  raise  capital  for  the 
issuer; 

(ii)  It  is  undertaken  for  the  sole 
purpose  of  modifying  the  capital 
structure  of  the  issuer;  and 

(iii)  It  does  not  involve  a  roll-up 
transaction  as  defined  in  §  228.901(c)  of 
this  chapter. 

(b)  Abandoned  private  offerings 
followed  by  offerings  registered  other 
than  on  Form  B.  A  bona  fide  private 
offering  of  securities  will  not  be 
considered  part  of  an  offering 
subsequently  registered  under  Section  5 
of  the  Act  on  a  form  other  than  Form  B 
(§239.5  ofthis  chapter)  if: 

(1)  The  registrant  notifies  all  offerees 
in  the  private  offering  of  its 
abandonment  of  that  offering; 

(2)  The  registrant  does  not  file  the 
registration  statement  for  the  registered 
offering  until  at  least  30  days  after  it 
notified  the  offerees  of  abandonment, 
where  the  registrant  (or  any  person 
acting  on  its  behalf)  offered  securities  in 
the  private  offering  to  any  person 
ineligible  to  purchase  in  an  offering  in 
accordance  with  Section  4(2)  or  4(6)  of 
the  Act  (15  U.S.C.  77d(2)  or  77d(6))  or 
§230.506; 

(3)  Neither  the  issuer  nor  any  person 
acting  on  its  behalf  offered  the  securities 
in  the  private  offering  by  any  form  of 
general  solicitation  or  general 
advertising  (as  those  terms  are  used  in 

§  230.502(c)); 

(4)  No  securities  were  sold  in  the 
private  offering;  and 

(5)  One  of  the  following  conditions  is 
met: 

(i)  The  registrant  files  any  selling 
materials  used  in  the  private  offering  as 
part  of  the  effective  registration 
statement;  or 

(ii)  The  registrant  informs  offerees  in 
the  private  offering  that: 

(A)  The  prospectus  delivered  in  the 
registered  offering  supersedes  any 
selling  materials  used  in  the  private 
offering;  and 

(B)  Any  indications  of  willingness  to 
purchase  offerees  gave  during  the 
private  offering  are  considered 
rescinded. 

(c)  Abandoned  public  offerings 
followed  by  private  offerings.  An 
offering  of  securities  for  which  a 
registration  statement  under  the  Act  was 
filed  or  that  would  have  been  eligible  to 
be  registered  on  Form  B  (collectively,  a 
"public  offering")  will  not  be 
considered  part  of  a  subsequent  bona 
fide  private  offering  if: 

(1)  The  issuer  notifies  all  offerees  in 
the  public  offering  of  its  abandonment 
of  that  offering  or,  if  the  issuer  filed  a 
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s  offerees  in 


registration  statement  for  that  offering, 
the  issuer  withdraws  it  under  §  230.477; 

(2)  No  securities  were  sold  in  the 
public  offering;  and 

(3)  One  of  the  following  conditions  is 
satisfied: 

(i)  If  the  issuer  (or  any  person  acting 
on  its  behalf)  first  offers  the  securities  in 
the  private  offering  more  than  30  days 
after  notification  of  abandonment  or 
withdrawal  of  the  public  offering,  it 
notifies  each  purchaser  in  the  private 
offering  that: 

(A)  The  offering  is  not  registered 
under  the  Act; 

(B)  The  securities  are  restricted  and 
cannot  be  resold  unless  they  are 
registered  under  the  Securities  Act  or 
unless  an  exemption  from  registration  is 
available;  and 

(C)  Investors  do  not  have  the 
protection  of  Section  11  of  the  Act  (15 
U.S.C.  77k). 

I  (ii)  If  the  issuer  (or  any  person  acting 
on  its  behalf)  first  offers  the  securities  in 
the  private  offering  30  or  fewer  days 
after  notification  of  abandonment  or 
withdrawal  of  the  public  offering,  the 
issuer  and  any  underwriter: 

(A)  Agree  in  waiting,  in  a  manner 
enforceable  by  each  investor  committing 
to  purchase  in  the  30-day  period 
following  abandonment  or  withdrawal 
of  the  public  offering,  that  they  will  be 
liable  for  any  material  misstatements  or 
omissions  in  the  offering  documents 
used  in  the  private  offering  under  the 
standards  set  by  Section  11  of  the  Act; 
and 

(B)  Agree  in  writing,  in  a  manner 
enforceable  by  each  investor  committing 
to  purchase  after  the  30-day  period 
following  abandonment  or  withdrawal 
of  the  public  offering,  that  they  will  be 
liable  for  any  material  misstatements  or 
omissions  in  the  offering  documents 
used  in  the  private  offering  under  the 
standards  set  by  Section  12(a)(2)  of  the 
Act  (15  U.S.C.  77y(a)(2)). 

(d)  Definition  of  terms.  For  the 
purposes  of  this  section  only,  a  private 
offering  means  an  unregistered  offering 
of  securities  that  is  exempt  from 
registration  pursuant  to  Section  4(2)  or 
4(6)  of  the  Act  or  §  230.506  of 
Regulation  D. 

§  230. 1 53    [Removed  and  Reserved] 

38.  By  removing  and  reserving 
§230.153. 

39.  By  adding  §  230.159  to  read  as 
follows: 

§  230. 1 59    Lock-up  agreements. 

All  offers  and  sales  in  a  negotiated 
transaction  described  in  §  230.145(a) 
may  be  registered  under  Section  5  of  the 
Act  (15  U.S.C.  77e)  notwithstanding  the 
fact  that  certain  shareholders  of  the 


company  to  be  acquired  sign  agreements 
with  the  acquiror  to  vote  in  favor  of  the 
transaction  prior  to  the  filing  or  the 
effective  date  of  the  registration 
statement,  if: 

(a)  The  agreements  are  limited  to 
executive  officers,  affiliates  and 
directors  of  the  company  to  be  acquired, 
the  founder(s)  of  that  company  and  their 
family  members,  and  holders  of  5%  or 
more  of  the  voting  equity  securities  of 
that  company; 

(b)  The  persons  signing  the 
agreements  own  less  than  100%  of  the 
voting  equity  securities  of  the  company 
being  acquired;  and 

(c)  Votes  will  be  solicited  from 
shareholders  of  the  company  to  be 
acquired  who: 

(1)  Have  not  signed  the  agreements; 
and 

(2)  Would  be  ineligible  to  purchase 
under  an  exemption  from  registration 
pursuant  to  Section  4(2)  or  4(6)  of  the 
Act  (15  U.S.C.  77d(2)  or  77d(6))  or 

§  230.506  of  Regulation  D. 

40.  By  adding  §  230.165  to  read  as 
follows: 

§  230.165    Post-filing  free  writing. 

Notwithstanding  Section  5(b)(1)  of  the 
Act  (15  U.S.C.  77e(b)(l)),  any  prospectus 
used  in  connection  with  an  offering 
after  the  filing  of  a  registration  statement 
need  not  satisfy  the  requirements  of 
Section  10  (15  U.S.C.  77j)  of  the  Act  if: 

(a)  Prospectus  information  is 
delivered  in  accordance  with  §  230.172, 
as  applicable; 

(b)  The  registrant  files  with  the 
Commission  any  prospectus  used  in 
reliance  on  this  section  when  so 
required  by  §  230.425;  and 

(c)  The  registrant  files  with  the 
Commission  the  information  necessary 
to  satisfy  the  requirements  of  Section 
10(a)  of  the  Act  prior  to  the  first  sale  in 
the  offering. 

41.  By  adding  §  230.166  to  read  as 
follows: 

§  230.1 66    Offers  made  before  filing  a 
registration  statement 

(a)  Form  B  and  seasoned  Schedule  B 
offerings.  Notwithstanding  Section  5(c) 
of  the  Act  (15  U.S.C.  77e(c)),  an  issuer, 
underwriter  or  participating  dealer  may 
make  an  offer  to  sell  or  solicit  an  offer 
to  buy  securities  prior  to  the  filing  of  a 
registration  statement  with  respect  to 
those  securities  if: 

(1)  At  the  time  of  the  offer,  the 
registrant  and  the  offering  satisfy  the 
Eligibility  Requirements  of  Schedule  B 
or  General  Instruction  I  of  Form  B 
(§239.5  of  this  chapter); 

(2)  Either: 

(i)  The  offering  is  later  registered  on    ♦ 
Form  B;  or 


(ii)  The  offering: 

(A)  Is  later  registered  on  Schedule  B 
(15  U.S.C.  77aa); 

(B)  Is  a  firm  commitment 
underwritten  offering  in  excess  of  $250 
million  in  securities;  and 

(C)  Is  registered  1  year  or  more  after 
the  effective  date  of  the  registrant's 
initial  registered  offering;  and 

(3)  The  registrant  files  any  prospectus 
used  in  reliance  on  this  section  in  the 
period  beginning  15  days  before  the  first 
offer  and  ending  with  the  filing  of  the 
registration  statement  when  so  required 
by  §230.425. 

(b)  Form  C/SB-3  transactions. 
Notwithstanding  Section  5(c)  of  the  Act, 
the  offeror  of  securities  in  a  transaction 
to  be  registered  on  Form  C,  SB-3,  F-8, 
F-80  or  F-10  (§§  239.6,  239.11,  239.38, 
239.41  or  239.40  of  this  chapter)  (when 
that  form  is  used  in  a  business 
combination  transaction)  may  make  an 
offer  to  sell  or  solicit  an  offer  to  buy 
securities  before  the  filing  of  a 
registration  statement  with  respect  to 
those  securities  if: 

(1)  Any  prospectus  relating  to  the 
transaction  used  in  the  period  beginning 
with  the  first  public  announcement,  and 
ending  with  the  filing  of  the  registration 
statement  is  filed  in  accordance  with 
§230.425;  and 

(2)  In  an  exchange  offer,  the  offers  are 
made  in  accordance  with  the  tender 
offer  rules;  and,  in  a  transaction 
involving  the  vote  of  security  holders, 
the  offers  are  made  in  accordance  with 
the  proxy  rules. 

42.  By  adding  §  230.167  to  read  as 
follows: 

§  230.167    Exemption  from  Section  5(c)  for 
certain  communications. 

(a)  In  offerings  registered  on  Form  B 
(§  2.39.5  of  this  chapter),  any 
communication  made  before  the  offering 
period  shall  not  constitute  an  offer  to 
sell  or  an  offer  to  buy  the  securities 
being  offered  under  the  registration 
statement  for  purposes  of  Section  5(c)  of 
the  Act  (15  U.S.C.  77e(c)).  "Offering 
period"  is  defined  in  Form  B. 

(i)  In  offerings  registered  on  Forms  C 
(§  239.6  of  this  chapter),  SB-3  (§  239.11 
of  this  chapter),  F-8  (§  239.38  of  this 
chapter),  F-80  (§  239.41  of  this  chapter) 
or  F-10  (§  239.40  of  this  chapter)  (when 
Form  F-10  is  used  in  cormection  with 
a  business  combination  transaction), 
any  communication  before  the  first 
communication  related  to  the  offering 
(except  for  communications  among  the 
participants  in  the  offering)  shall  not 
constitute  an  offer  to  sell  or  an  offer  to 
buy  the  securities  being  offered  under 
the  registration  statement  for  purposes 
of  Section  5(c)  of  the  Act,  provided  that 
the  parties  to  the  transaction  take  all 
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reasonable  steps  within  their  control  to 
prevent  ftirther  distribution  or 
publication  of  such  communication 
during  the  period  between  that  first 
commimication  and  the  date  of  filing 
the  registration  statement. 

(c)  In  all  offerings  other  than  those 
described  in  paragraph  (a)  or  (b)  of  this 
section  or  those  registered  on  Form  S- 
8  {§  239.16b  of  this  chapter),  any 
communication  made  by  an  issuer, 
underwriter  or  participating  dealer  more 
than  30  days  before  the  date  of  filing  of 
the  registration  statement  shall  not 
constitute  an  offer  to  sell  or  offer  to  buy 
the  securities  being  offered  under  the 
registration  statement  for  purposes  of 
Section  5(c)  of  the  Act,  provided  that 
the  issuer,  underwriter(s)  or 
participating  dealer(s)  take  all 
reasonable  steps  within  their  control  to 
prevent  further  distribution  or 
publication  of  such  communication 
during  the  30  days  immediately 
preceding  the  date  of  filing  the 
registration  statement. 

43.  By  adding  §  230.168  to  read  as 
follows: 

§  230. 1 68    Regularly  reieasad  forward- 
looking  Information. 

(a)  Except  in  connection  with 
offerings  registered  on  Form  S-8,  C,  SB- 
3,  F-8,  F-80  or  F-10  (when  that  form  is 
used  in  a  business  combination 
transaction),  (§  239.16b,  239.6,  239.11, 
239.38,  239.41  or  239.40  of  this  chapter) 
in  a  registered  offering  by  an  issuer  that 
is  subject  to  the  requirements  of  Section 
12  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  781  or  78o(d)),  the  dissemination 
of  regularly  released  forward-looking 
information  by  an  issuer,  underwriter  or 
participating  dealer  in  the  30-day  period 
immediately  preceding  the  filing  of  a 
registration  statement  shall  be  exempt 
from  the  prohibitions  on  offers  to  sell  or 
offers  to  buy  set  forth  in  Section  5(c)  of 
the  Act  (15  U.S.C.  77e(c)).  if  the 
registrant  files  any  prospectus  used  in 
rehance  on  this  section  when  so 
required  by  §230.425. 

(b)  In  an  offering  registered  on  Form 
S-8,  C,  SB-3.  F-8,  F-ao  or  F-10  (when 
that  form  is  used  in  a  business 
combination  transaction)  by  an  issuer 
that  is  subject  to  the  requirements  of 
Section  12  or  15(d)  of  the  Exchange  Act, 
the  dissemination  of  regularly  released 
forward-looking  information  by  an 
issuer,  underwTiter  or  participating 
dealer  in  the  period  after  the  public 
announcement  of  the  offering  and  prior 
to  the  filing  of  the  registration  statement 
shall  be  exempt  firom  the  prohibitions 
on  offers  to  sell  or  offers  to  buy  in 
Section  5(c)  of  the  Act,  if  the  registrant 
files  any  prospectus  used  in  reliance  on 


this  section  when  so  required  by 
§230.425. 

(c)  For  purposes  of  this  section, 
"regularly  released  forward-looking 
information"  includes  the  information 
listed  in  paragraphs  (c)(1)  through  (c)(4) 
of  this  section,  if  the  issuer  customarily 
releases  information  of  this  type  in  the 
ordinary  course  of  business  on  a  regular 
basis,  it  has  done  so  in  the  two  fiscal 
years  (and  any  portion  of  a  fiscal  year) 
immediately  prior  to  the 
communication,  and  the  time,  manner 
and  form  in  which  it  is  released  is 
consistent  with  past  practice: 

(1)  Projections  of  the  issuer's 
revenues,  income  (loss),  earnings  (loss) 
per  share,  capital  expenditures, 
dividends,  capital  structure  or  other 
financial  items; 

(2)  Statements  about  the  issuer 
management's  plans  and  objectives  for 
future  operations,  including  plans  or 
objectives  relating  to  the  products  or 
services  of  the  issuer; 

(3)  Statements  about  the  issuer's 
future  economic  performance  of  the 
type  contemplated  by  the  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operation 
described  in  §  229.303  of  this  chapter  or 
Item  9  of  Form  2&-F  (§  249.220f  of  this 
chapter);  and 

(4)  Assumptions  underlying  or 
relating  to  any  of  the  information 
described  in  paragraphs  (c)(1),  (c)(2)  and 
(c)(3)  of  this  section. 

By  adding  §  230.169  to  read  as 
follows: 

§230.169    Factual  business 
communications. 

(a)  Except  in  connection  with 
offerings  registered  on  Form  S-fl,  C,  SB- 
3,  F-e,  F-80  or  F-10  (when  that  form  is 
used  in  a  business  combination 
transaction),  (§§  239.16b,  239.6,  239.11, 
239.38,  239.41  or  239.40  of  this 
chapter),  factual  business 
communications  made  by  an  issuer, 
underwriter  or  participating  dealer  in 
the  30-day  period  immediately 
preceding  the  filing  of  a  registration 
statement  with  respect  to  a  registered 
offering  shall  be  exempt  fi-om  the 
prohibitions  on  offers  to  sell  and  offers 
to  buy  in  Section  5(c)  of  the  Act  (15 
U.S.C.  77e(c)). 

(b)  In  an  offering  registered  on  Form 
S-8,  C,  SB-3,  F-a.  F-80  or  F-10  (when 
that  form  is  used  in  a  business 
combination  transaction),  factual 
business  communications  made  by  an 
issuer,  underwriter  or  participating 
dealer  after  the  public  announcement  of 
the  offering  and  prior  to  the  filing  of  the 
registration  statement  shall  be  exempt 
fi-om  the  prohibition  on  offers  to  sell 


and  offers  to  buy  in  Section  5(c)  of  the 
Act. 

(c)  For  purposes  of  this  section, 
factual  business  communications 
include: 

(1)  Factual  information  about  the 
issuer  or  some  aspect  of  its  business; 

(2)  Advertisement  of  the  issuer's 
products  or  services; 

(3)  Factual  business  or  financial 
developments  with  respect  to  the  issuer; 

(4)  Dividend  notices; 

(5)  Factual  information  set  forth  in 
any  Exchange  Act  report  the  issuer  is 
required  to  file;  and 

(6)  Factual  information 
communicated  in  response  to 
unsolicited  inquiries  by  persons  that  are 
not  affihates  of  the  issuer,  underwriter 
or  participating  dealer. 

(d)  For  purposes  of  this  section, 
factual  business  communications  do  not 
include: 

(1)  Information  about  the  registered 
offering;  or 

(2)  Forward-looking  information. 
45.  By  adding  §230.172  to  read  as 

follows: 

§  230. 1 72    Delivery  of  prospectus 
Information. 

The  issuer,  selling  security  holders, 
any  underwriter,  any  participating 
broker  or  dealer,  and  any  person  acting 
on  behalf  of  any  of  them,  must  deliver 
prospectus  information  to  each  person 
offered  securities  in  connection  with  an 
offering  registered  under  the  Act  as 
follows: 

(a)  Form  B  and  Schedule  B  seasoned 
registrants.  If  the  registrant  is  offering 
securities  as  described  in  paragraph 
(a)(1)  of  this  section,  then  deUvery 
under  paragraph  (a)(2)  of  this  section 
must  be  made. 

(1)  Securities  in  an  offering  registered 
on: 

(i)  Form  B  (§  239.5  of  this  chapter), 
other  than  pursuant  to  General 
Instruction  I.C.6.  of  Form  B;  or 

(ii)  Schedule  B  (15  U.S.C.  77aa), 
where  it  is  a  firm  commitment 
underwritten  offering  in  excess  of  $250 
million  in  securities  that  is  registered 
more  than  one  year  after  the  effective 
date  of  the  registrant's  initial  registered 
offering; 

(2)  A  term  sheet  prospectus  that 
contains  the  following  information  must 
be  sent  in  a  manner  reasonably  designed 
to  arrive  before  the  date  an  investor 
makes  a  binding  investment  decision: 

(i)  An  itemization  of  the  material 
terms  of  the  securities  in  summary 
format; 

(ii)  The  name  of  any  person,  other 
than  the  issuer,  for  whose  account 
securities  are  offered  and  a  brief 
identification  of  any  material 
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relationship  such  person  has  (or  had 
within  the  past  three  years)  with  the 
issuer  or  any  afflliate  of  the  issuer; 

(iii)  The  identity  and  location  of  a 
contact  person  to  whom  questions  may 
be  directed;  and 

(iv)  The  identity  and  location  of  a 
person  who,  upon  request,  will  send 
promptly  the  documents  that  define  the 
terms  of  the  securities. 

(b)  Other  registrants — firm 
commitment  undenvritten  offerings.  If 
an  offering  is  registered  on  Form  A, 
Form  SB-l,  Form  SB-2,  Form  F-7. 
Form  F-9,  Form  F-10  (other  than  in  a 
business  combination  transaction), 
(§§239.4,  239.9,  239.10,  239.37,  239.39, 
230.40  of  this  chapter)  or  on  Schedule 
B  (other  than  as  described  in  paragraph 
(a)  of  this  section),  is  underwritten  on  a 
firm  commitment  basis  and  the  offering: 

(1)  Is  the  registrant's  initial  offering 
registered  in  accordance  with  Section  5 
of  the  Act  (15  U.S.C.  §  77e)  or  is  an 
offering  registered  within  one  year  of 
the  effective  date  of  the  registrant's 
initial  registered  offering,  then  a 
prospectus  satisfying  Section  10  of  the 
Act  (15  U.S.C.  §  77j)  must  be  sent  to 
each  investor  in  a  maimer  reasonably 
designed  to  arrive  at  least  7  calendar 
days  before  the  pricing  of  the  securities. 

(2)  Takes  place  more  than  one  year 
after  the  effective  date  of  the  registrant's 
initial  offering  registered  in  accordance 
with  Section  5  of  the  Act,  then  a 
prospectus  satisfying  Section  10  of  the 
Act  must  be  sent  to  each  investor  in  a 
manner  reasonably  designed  to  arrive  at 
least  3  calendar  days  before  the  pricing 
of  the  securities. 

(c)  Other  registrants — non-firm 
commitment  underwritten  offerings.  If 
an  offering  is  registered  on  Form  A, 
Form  SB-l,  Form  SB-2,  Form  F-7, 
Form  F-9,  Form  F-10  (other  than  in  a 
business  combination),  or  on  Schedule 
B  (other  than  as  described  in  paragraph 
(a)  of  this  section);  is  not  underwritten 
on  a  firm  commitment  basis  and  the 
offering: 

(1)  Is  the  registrant's  initial  offering  in 
accordance  with  Section  5  of  the  Act  or 
is  an  offering  taking  place  within  one 
year  of  the  effective  date  of  the 
registremt's  initial  registered  offering, 
then  a  prospectus  satisfying  Section  10 
of  the  Act  must  be  sent  to  each  investor 
in  a  manner  reasonably  designed  to 
arrive  at  least  7  calendar  days  before  the 
investor  signs  a  subscription  agreement 
or  otherwise  commits  to  purchase 
securities. 

(2)  Takes  place  more  than  one  year 
after  the  effective  date  of  the  registrant's 
initial  registered  offering  in  accordance 
with  Section  5  of  the  Act,  then  a 
prospectus  satisfying  Section  10  of  the 
Act  must  be  sent  to  each  investor  in  a 


manner  reasonably  designed  to  arrive  at 
least  3  days  before  the  investor  signs  a 
subscription  agreement  or  otherwise 
commits  to  purchase  the  seciu-ities. 
Note  to  paragraphs  (b)  and  (c). 

The  issuer,  underwriter  or  participating 
broker  or  dealer  may  choose  to  deliver  a 
prospectus  meeting  the  requirements  of 
Section  10(a),  instead  of  a  prospectus 
meeting  the  requirements  of  Section  10,  if  it 
does  so  in  accordance  with  the  terms  of 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  RoU-ups.  Notwithstanding 
paragraphs  (a)  through  (c)  of  this 
section,  if  a  registrant  is  registering  a 
roll-up  transaction  as  defined  in 

§  229.901(c)  of  this  chapter,  a 
prospectus  that  satisfies  the 
requirements  of  Section  10  of  the  Act 
must  be  sent  to  each  investor  no  later 
than  the  earlier  of: 

(1)  60  calendar  days  before  the 
meeting  at  which  the  roll-up  transaction 
will  be  submitted  to  a  vote  or  60 
calendar  days  before  the  earliest  date  on 
which  partnership  action  could  be  taken 
by  consent;  and 

(2)  The  date  calculated  by  applying 
the  maximum  number  of  days  permitted 
for  giving  notice  under  applicable  state 
law. 

(e)  Material  changes.  If  not  previously 
disclosed  by  any  other  means  to 
investors,  material  changes  to  the 
information  reflected  in  the  prospectus 
delivered  must  be  set  forth  in  a 
document  sent  to  each  investoir  in  a 
manner  reasonably  designed  to  arrive  at 
least  24  hours  before: 

(1)  The  securities  are  priced,  if  the 
offering  is  subject  to  paragraph  (b)  of 
this  section; 

(2)  The  investor  signs  a  subscription 
agreement  or  otherwise  commits  to 
purchase  securities,  if  the  offering  is 
subject  to  paragraph  (c)  of  this  section; 
or 

(3)  The  date  of  the  meeting  at  which 
the  transaction  will  be  submitted  to  a 
vote  or  on  which  partnership  action 
could  be  taken  by  consent,  if  the 
offering  is  subject  to  paragraph  (d)  of 
this  section. 

(f)  Rule  462  registration  statements. 
Notwithstanding  paragraphs  (a)  through 
(d)  of  this  section,  if  an  offering  is 
registered  in  part  through  a  registration 
statement  filed  under  §  230.462(b)  or 

§  230.462(e),  a  prospectus  delivered 
with  respect  to  the  earlier  registration 
statement  to  an  investor  in  compliance 
with  this  §  230.172  will  be  deemed  to 
satisfy  the  delivery  requirements  with 
respect  to  that  investor  under  this 
§  230.172  with  respect  to  the 
§  230.462(b)  or  §  230.462(e)  registration 
statement  for  the  offering,  provided  that 
the  issuer,  underwriter  or  participating 
dealer  otherwise  informs  investors 


purchasing  in  the  offering  of  the  change 
in  the  size  of  the  offering. 

46f  By  adding  §  230.173  to  read  as 
follows: 

§  230. 1 73    Delivery  of  final  prospectuses. 

Notwithstanding  Section  5(b)(2)  of  the 
Act  (15  U.S.C.  77e(b)(2)).  a  prospectus 
that  meets  the  requirements  of  Section 
10(a;of  the  Act  (15  U.S.C.  77j(a))  need 
not  precede  or  accompany  the  carrying 
or  delivery  of  any  security  by  any 
pers6n  in  an  offering  registered  other 
than  on  Form  S-8,  Form  C,  Form  SB- 
3,  Form  F-8.  Form  F-80  or  F-10  (when 
that  form  is  used  in  a  business 
combination  transaction)  (§§  239.16b. 
239.6.  239.11.  239.38.  239.41  or  239.40 
of  this  chapter)  provided  that: 

(a)  Prospectus  information  that 
satisfies  the  requirements  of  Section 
10(a)  of  the  Act  other  than  the  price- 
related  information  that  may  be  omitted 
pursuant  to  §  230.430A  is  filed  with  the 
Comtnission  prior  to  the  transmission  of 
any  confirmation  in  connection  with  the 
offering; 

(b)  Dtelivery  of  prospectus  information 
in  accordance  with  §  230.172  or 

§  230.174,  as  applicable,  has  been  made; 

(c)  At  or  before  the  time  they  receive 
any  confirmation  of  sale,  investors  are 
informed  where  they  can  acquire 
promptly  the  prospectus  information 
that  meets  the  requirements  of  Section 
10(a)  of  the  Act,  free  of  charge;  and 

(d)  The  security  being  carried  or 
delivered  is  not  issued  by  an  investment 
company. 

47.  By  revising  §  230.174  to  read  as 
follows: 

§230.174    Aftermarfcet  delivery  of 
prospectuses  by  dealers. 

(a)  For  transactions  that  take  place 
prior  to  the  expiration  of  the  40-day  or 
90-day  f>eriod  specified  in  Section  4(3) 
of  the  Act  (15  U.S.C.  77d(3))  in  which 
a  deder  is  obliged  to  deliver  a  Section 
10(a)  (15  U.S.C.  77j{a))  prospectus,  the 
dealer  need  only  satisfy  that  obligation 
in  transactions  occurring  during  a 
period  of  twenty-five  calendar  days  after 
the  later  of: 

(l},The  effective  date  of  the 
registration  statement;  or 

(2)  The  first  date  on  which  the 
security  was  bona  fide  offered  to  the 
public. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  the  required  prospectus  is 
delivered  if: 

(1)  A  prospectus  satisfying  the 
requirements  of  Section  10(a)  (other 
than  omitting  price-related  information 
pursuant  to  §  230.430A)  is  on  file  with 
the  Commission;  and 

(2)  Prior  to  or  at  the  same  time  each 
investor  receives  a  confirmation  the 
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dealer  notices  it  as  to  where  it  may 
obtain  promptly  that  prospectus,  free  of 
charge. 

(c)  Paragraph  (a)  of  this  section  shall 
not  apply  to  any  transaction  relating  to 
a  blank  check  company  (as  defined  in 
§  230.419).  In  such  transactions,  all 
dealers  must  deliver  a  prospectus 
satisfying  the  requirements  of  Section 
10(a)  for  ninety  calendar  days  after  the 
date  the  funds  and  securities  are 
released  from  the  escrow  or  trust 
account  under  §230.419. 

(d)  If  a  registration  statement  relates  to 
offerings  made  on  a  continuous  basis,  a 
dealer's  prospectus  delivery  obligation 
expires  after  the  initial  prospectus 
delivery  period  specified  in  this  section. 

(e)  This  section  shall  not  apply  to  any 
transaction  in  which: 

(1)  The  registration  statement  is  the 
subject  of  a  stop  order  issued  under 
Section  8  of  the  Act  (15  U.S.C.  77h);  or 

(2)  The  Commission  provides,  upon 
application  or  on  its  ovsti  motion, 
another  aftermarket  delivery  obligation. 

(0  Nothing  in  this  section  shall  affect 
any  obligation  to  deliver  a  prospectus 
pursuant  to  the  provisions  of  Section  5 
of  the  Act  (15  U.S.C.  77e)  by  a  dealer 
who: 

(1)  Is  acting  as  an  underwriter  with 
respect  to  the  st  ^urities  involved;  or 

(2)  Is  engaged  in  a  transaction  as  to 
securities  constituting  the  whole  or  a 
part  of  an  unsold  allotment  to,  or 
subscription  by.  that  dealer  as  a 
participant  in  the  distribution  of  the 
securities  by  the  issuer  or  by  or  through 
an  underwriter. 

(g)  No  prospectus  need  be  delivered 
in  the  40-day  or  90-day  period  specified 
in  Section  4(3)  of  the  Act  (15  U.S.C. 
77d(3))  if  the  registration  statement  is  on 
Form  F-6  (§  239.36  of  this  chapter). 

48.  By  amending  §  230.176  by  revising 
the  section  heading  and  the 
introductory  text;  by  removing  the  word 
"and"  at  the  end  of  paragraph  (g); 
revising  "incorporated."  at  the  end  of 
paragraph  (h)  to  read  "incorporated; 
and";  and  by  adding  paragraph  (i)  to 
read  as  follows: 

§  230. 1 76    fieasonable  investigation  and 
reasonable  grounds  tor  bellel  under  Section 
1 1  of  the  Act  and  reasonable  care  under 
Section  12(a)(2)  of  the  Act. 

In  deteonining  whether  or  not  the 
conduct  of  a  person,  other  than  the 
issuer,  constitutes  a  reasonable 
investigation  or  a  reasonable  ground  for 
belief  meeting  the  standard  set  forth  in 
Section  iKc)  of  the  Act  (15  U.S.C. 
77k(c))  or  the  exercise  of  reasonable  care 
meeting  the  standard  set  forth  in  Section 
12(a)(2)  of  the  Act  (15  U.S.C.  77/(a)(2)), 
relevant  circumstances  to  include: 


(i)(l)  The  circumstances  listed  in 
paragraph  (i)(3)  of  this  section  if: 

(i)  The  person  is  an  underv^rriter; 

(ii)  Investment  grade  debt  securities 
are  not  being  offered; 

(iii)  The  offering  is  marketed  and 
priced  in  fewer  than  five  days; 

(iv)  The  issuer  meets  the  requirements 
of  General  Instruction  I.B.2.  of  Form  B 
(§  239.5  of  this  chapter);  and 

(v)  The  offering  is  registered  on  Form 
B  (§  239.5  of  this  chapter)  pursuant  to 
either  General  Instruction  I.C.I,  or  I.C.2. 

(2)  The  absence  of  any  one  or  more  of 
the  circumstances  listed  in  paragraph 
(i)(3)  of  this  section,  except  for 
paragraph  (i)(3)(i)  of  this  section,  should 
not  be  considered  definitive  in  reaching 
a  conclusion  regarding  whether  the 
conduct  of  the  underwriter  met  the 
standards  set  forth  in  Section  11(c)  or 
12(a)(2)  of  the  Act. 

(3)(i)  Whether  the  underwriter: 

(A)  Reviewed  the  registration 
statement  (which,  for  purposes  of  this 
section,  includes  all  amendments  and 
supplements  to  it  and  all  documents 
incorporated  by  reference  into  it);  and 

(B)  Conducted  a  reasonable  inquiry 
into  any  fact  or  circumstance  that  would 
have  caused  a  reasonable  person  to 
question  whether  the  registration 
statement  contains  an  untrue  statement 
of  a  material  fact  or  omits  to  state  a 
material  fact  required  to  be  stated 
therein  or  necessary  to  make  the 
statements  therein  not  misleading; 

(ii)  Whether  the  underwriter 
discussed  the  information  contained  in 
the  registration  statement  with  the 
relevant  executive  officer(s)  of  the  issuer 
(including,  at  a  minimum,  its  chief 
financial  officer  or  chief  accounting 
officer  or  that  person's  designee  (or 
person  performing  those  functions))  and 
the  issuer's  chief  financial  officer  or 
chief  accounting  officer  or  that  person's 
designee  (or  person  performing  those 
functions)  certified  to  the  underwriter 
that: 

(A)  He  or  she  has  read  the  registration 
statement;,  and 

(B)  To  the  best  of  his  or  her 
knowledge  after  reasonable 
investigation,  the  registration  statement 
does  not  contain  an  untrue  statement  of 
a  material  fact  or  omit  to  state  a  material 
fact  required  to  be  stated  therein  or 
necessary  tomdke  the  statements 
thCTein  not  misleading; 

(iii)  Whether  the  underwriter  received 
from  the  independent  accountants 
responsible  for  the  audited  financial 
statements  included  in  the  registration 
statement  a  letter  contemplated  by 
Statement  on  Auditing  Standards  No.  72 
of  the  American  Institute  of  Certified 
Public  Accormtants; 


(iv)  Whether  the  underwriter  received 
an  opinion  from  the  issuer's  legal 
counsel  substantially  to  the  effect  that: 

(A)  Counsel  is  of  the  opinion  that  the 
registration  statement  and  prospectus 
(except  for  financial  statements, 
financial  data  and  schedules  included 
therein  as  to  which  counsel  need  not 
express  any  opinion)  comply  as  to  form 
in  all  material  respects  with  the  Act  and 
the  rules  and  regulations  of  the 
Commission  thereunder;  and 

(B)  Counsel  has  participated  in  the 
drafting  and  preparation  of  the 
registration  statement  and  prospectus 
and  nothing  that  has  come  to  the 
attention  of  counsel  that  has  caused  it 
to  believe  that  the  registration  statement 
(except  for  financial  statements, 
financial  data  and  schedules  as  to  which 
counsel  need  not  express  any  belief), 
contains  an  untrue  statement  of  a 
material  fact  or  omits  to  state  a  material 
fact  required  to  be  stated  therein  or 
necessary  to  make  the  statements 
therein  not  misleading; 

(v)(A)  Whether  the  underwriter 
employed  legal  counsel  that  reviewed: 

[1)  The  issuer's  registration  statement 
and  all  periodic  reports  filed  by  the 
issuer  with  the  Commission  for  the  last 
full  fiscal  year  ended  prior  to  the 

.  offering  and  any  portion  of  a  fiscal  year 
thereafter;  and 

(2)  The  issuer's  charter,  by-laws, 
corporate  minutes  for  the  last  full  fiscal 
year  ended  prior  to  the  offering  and  any 
portion  of  a  fiscal  year  thereafter,  and  all 
material  contracts  entered  into  by  the 
issuer  in  the  last  five  years  prior  to 
effectiveness  of  the  registration 
statement; 

(B)  Whether  undenvriter's  counsel 
opined  substantially  to  the  effect  that 
nothing  has  come  to  its  attention  that 
would  lead  it  to  believe  that  the 
registration  statement  contains  an 
untrue  statement  of  a  material  fact  or 
omits  to  state  a  material  fact  required  to 
be  stated  therein  or  necessary  to  make 
the  statements  therein  not  misleading; 

(vi)  Whether  the  underwriter  employs 
a  research  analyst  that: 

(A)  For  at  least  the  6  months 
immediately  prior  to  the 
commencement  of  the  offering,  has 
followed  the  issuer  or  the  issuer's 
industry  on  an  ongoing  basis; 

(B)  Has  issued  a  report  on  the  issuer 
or  the  issuer's  industry  v«thin  the  12 
months  immediately  prior  to  the 
commencement  of  the  offering;  and 

(C)  Has  been  consulted  by  the 
underwriter  in  connection  with  the 
disclosure  used  in  the  offering. 

49.  By  amending  §  230.401  by  revising 
paragraph  (g)  to  read  as  follows: 


§230.401    Requ 

*  I     *         • 

(jg)  Except  for 
and  post-effecti 
become  effectiv 
to  §  230.462,  §: 
(including  regi; 
become  effectiv 
time  designatec 
accordance  wit 
registration  stal 
amendment  tht 
the  proper  fom 
objects  to  the  fc 
date. 

50.  By  revisii 
§  230.402  to  ree 

§230.402    Numi 
signatures. 

*  *         * 

(d)  Notwithsl 
provision  of  th; 
files  a  registrati 
§  230.462(b),  § 
by  facsimile  pu 
the  registrant  n 
complete  copy 
statement  with 
copy  must  incl 
documents  tha' 
copy  need  not  1 
facsimile  versi( 
accordance  wit 
section. 

*  *        * 

51.  By  amen( 
the  definition  c 
to  read  as  folio 

§230.405    Defir 

*  *         * 

Small  Busini 
"small  busines 
that  meets  the 

(1)  Has  rever 
of  any  consolic 
than  $50,000,0 

(2)  Is  a  U.S.  < 

(3)  Is  not  an 

(4)  If  a  major 
parent  corpora 
business  issuei 
owned  subsidi 
meets  the  crite 
(3)  of  this  defir 


§230.406  [Amc 
52.  By  ameni 
removing  in  pe 
"Form  S-3,  F- 
or  239.33  of  th 
dividend  or  inl 
or  on  Form  S-- 
chapter)  compl 
Instruction  G  c 
in  their  place, 
(§239.5  of  this 
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§  230.401     Requirements  as  to  proper  form. 

***** 

(g)  Except  for  registration  statements 
and  post-effective  amendments  that 
become  effective  automatically  pursuant 
to  §  230.462,  §  230.464  and  230.485(b) 
(including  registration  statements  that 
become  effective  automatically  at  the 
time  designated  by  the  issuer  in 
accordance  with  §  230.462(fl(2)),  a 
registration  statement  or  any 
amendment  thereto  is  deemed  filed  on 
the  proper  form  unless  the  Commission 
objects  to  the  form  before  the  effective 
date. 

50.  By  revising  paragraph  (d)  of 
§  230.402  to  read  as  follows: 

§  230.402    Number  of  copies;  bindlr)g; 
signatures. 

***** 

(d)  Notwithstanding  any  other 
provision  of  this  section,  if  a  registrant 
files  a  registration  statement  piu^uant  to 
§  230.462(b).  §  230.462(e)  or  §  230.462(f) 
by  facsimile  pursuant  to  §  230.110(d), 
the  registrant  need  only  file  one 
complete  copy  of  the  registration 
statement  with  the  Commission.  That 
copy  must  include  all  exhibits  and  other 
documents  that  are  a  part  of  it.  That 
copy  need  not  be  bound.  It  may  include 
facsimile  versions  of  signatures  in 
accordance  with  paragraph  (e)  of  this 
section. 
***** 

51.  By  amending  §  230.405  by  revising 
the  definition  of  "small  business  issuer" 
to  read  as  follows: 

§  230.405    Definitions  of  terms. 

•        »         *         »         * 

Small  Business  Issuer.  The  term 
"small  business  issuer"  means  an  entity 
that  meets  the  following  criteria: 

(1)  Has  revenues  (including  revenues 
of  any  consolidated  subsidiaries)  of  less 
than  $50,000,000; 

(2)  Is  a  U.S.  or  Canadian  issuer; 

(3)  Is  not  an  investment  company; 

(4)  If  a  majority-owned  subsidiary,  the 
parent  corporation  is  also  a  small 
business  issuer;  and  (5)  Each  majority 
owned  subsidiary  of  the  entity,  if  any, 
meets  the  criteria  in  paragraphs  (2)  and 
(3)  of  this  definition. 


§230.406    [Amended] 

52.  By  amending  §  230.406  by 
removing  in  paragraph  (a)  the  words 
"Form  S-3,  F-2,  F-3  (§  239.13,  239.32 
or  239.33  of  this  chapter)  relating  to  a 
dividend  or  interest  reinvestment  plan, 
or  on  Form  S-4  (§  239.25  of  this 
chapter)  complying  with  General 
Instruction  G  of  that  Form"  and  adding, 
in  their  place,  the  words  "Form  B 
(§239.5  of  this  chapter),  or  on  Form  A 


(§  239.4  of  this  chapter)  complying  with 
General  Instruction  VIII.  of  that  Form 
where  the  issuer  plans  to  have  the 
registration  statement  become  effective 
upon  filing  or  fewer  than  20  days 
thereafter". 

§230.415    [Amended] 

53.  By  amending  paragraph  (a)(l)(x)  of 
§  230.415  by  removing  the  words  "Form 
S-3  or  Form  F-3  (§  239.13  or  §  239.33  of 
this  chapter)"  and  adding,  in  their 
place,  the  words  "Form  B  (§  239.5  of 
this  chapter)". 

54.  By  amending  §  230.418  by  revising 
the  first  sentence  of  the  introductory 
text  of  paragraph  to  read  as  follows: 

§230.418    Supplemental  information. 

(a)  The  Commission  or  its  staff  may, 
where  it  deems  appropriate,  request 
supplemental  information  not  otherwise 
filed  with  the  Commission  concerning 
the  registrant,  the  registration  statement, 
the  distribution  of  the  securities,  market 
activities  and  underwriters'  activities. 


55.  By  removing  in  §  230.418(a)(3)  the 
words  "eligible  to  use  Form  S-2  or 
Form  S-3  (§§  239.12  or  239.13  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "that  meets  the  requirements  of 
General  Instructions  II.A.  and  II.B  of 
Form  A  (§  239.4  of  this  chapter)  or  is 
eligible  to  use  Form  B  (239.5  of  this 
chapter)". 

56.  By  amending  §  230.421  by  adding 
paragraph  (e)  to  read  as  follows: 

§  230.421    Presentation  of  Information  in 
Prospectuses. 

***** 

(e)  If  a  prospectus  is  not  subject  to  the 
informational  requirements  of  Section 
10  of  the  Act,  it  must  contain  a 
prominent  legend  that  urges  investors  to 
read  filed  documents  because  they 
contain  important  information.  The 
legend  must  identify  the  other  types  of 
filings  available  about  the  offering,  for 
example:  free  writing,  term  sheet. 
Exchange  Act  reports,  and  prospectus 
(registration  statement).  The  legend 
must  also  explain  that  investors  can  get 
the  document(s)  for  free  at  the  SEC's 
web  site  and  explain  which  documents 
are  free  from  the  issuer.  You  may  adapt 
the  following  legend  or  write  your  own 
in  plain  English: 

Example:  Before  you  invest,  you  should 
read  the  other  document(s)  that  we  have  filed 
with  the  SEC.  These  documents  (describe  or 
name  the  documents)  contain  important 
information  that  you  need  to  consider  before 
making  an  investment  decision.  You  may  get 
these  documents  for  free  by  visiting  EDGAR 
on  the  SEC  web  site  at  www.sec.gov.  We  will 
send  you  [describe  or  name  the  documentsi 
for  firee  if  you  call  us  at  1  800  xxx-xxxx. 


57.  By  amending  §  230.424  by^«vising 
the  sefction  heading  and  paragraph 
(b)(2);  revising  Instruction  1  and 
redesignating  it  as  "Instruction  to 

§  230.424";  and  by  removing  paragraph 
(b)(7)  *and  Instruction  2  to  read  as 
follows: 

§  230.424    Filing  of  Section  1 0 
prospectuses;  number  of  copies. 

***** 

(b)  *  •  * 

(2)  A  prospectus  used  in  connection 
with  a  primary  offering  of  securities 
made  on  a  delayed  basis  pursuant  to 
§§230.415(a)(l)(vii)or 
230.415(a)(l)(viii)  that  discloses  the 
public  offering  price,  description  of 
seciuities,  spjecific  method  of 
distribution  or  similar  matters  shall  be 
filed  with  the  Commission  no  later  than 
the  second  business  day  following  the 
earlier  of: 

(i)  The  date  the  offering  price  is 
determined;  and 

(ii)  The  date  the  prospectus  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sale. 
***** 

Instruction  to  §230.424.  Notwithstanding 
§§  230.424(b)(2)  and  230.424(b)(5).  a  form  of 
prospectus  or  prospectus  supplement  relating 
to  an  offering  of  mortgage-related  securities 
on  a  delayed  basis  under  §  230.41 5(a)(l)(vii) 
that  is  required  to  be  filed  pursuant  to 
paragraph  (b)  of  this  section  shall  be  filed 
with  the  Commission  no  later  than  the 
second  business  day  it  is  first  used  after 
effectiveness  in  connection  with  a  public 
offering  or  sale. 
•         *         •         •         • 

58.  By  adding  §  230.425  to  read  as 
follows: 

§  230.425    Rling  of  "free  writing"  and  other 
prospectuses. 

(a)  A  registrant  must  file  under  this 
sectifyi  the  information  described  in 
paragraph  (b)  of  this  section  except  that 
it  need  not  file: 

(1)  Any  factual  business 
communication,  as  defined  in  §  230.169, 
regardless  of  when  it  is  made; 

(2)  Any  research  report  used  in 
reliaifce  on  §  230.137,  §  230.138, 
§  230.139,  §  230.165  or  §  230.166; 

(3)  Any  information  used  in 
connection  with  an  offering  under  Form 
S-8  (§  239.16b  of  this  chapter); 

(4)  Any  information  used  in 
connection  with  an  offering  on  Form  B 
(§  239.5  of  this  chapter)  under  a 
dividend  or  interest  reinvestment  plan; 

(5)  Any  information  used  in 
connection  with  a  direct  stock  purchase 
plan; 

(6)  Any  information  filed  or  to  be  filed 
as  part  of  an  effective  registration 
statement  (except  in  a  business 
combination  transaction  registered  on 
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Form  C,  SB-3.  F-8,  F-10  or  F-80 
(§§  239.6.  239.11,  239.38,  239.40  or 
239.41));  or 

(7)  Any  confirmation  described  in 
§  240.10b-10  of  this  chapter; 

(b)(1)  Five  copies  of  any  prospectus 
used  in  reliance  on  §  230.165  shall  be 
filed  with  the  Commission  on  or  before 
the  date  of  first  use. 

(2)  Five  copies  of  any  prospectus  used 
prior  to  the  filing  of  a  registration 
statement  in  reliance  on  §  230.166(a) 
shall  be  filed  with  the  Commission  at 
the  time  the  related  registration 
statement  is  filed. 

(3)  Five  copies  of  any  prospectus  used 
before  the  filing  of  a  registration 
statement  in  reliance  on  §  230.166(b) 
shall  be  filed  with  the  Commission  on 
or  before  the  date  of  first  use.  Each  copy 
of  a  prospectus  filed  under  this  section 
must  identify  the  filer  and  the  company 
that  is  the  subject  of  the  offering  in  the 
upper  right  comer  of  the  cover  page  in 
addition  to  the  information  required  by 
paragraph  (c)  of  this  section. 

(4)  Five  copies  of  any  prospectus  used 
in  reliance  on  §  230.168  shall  be  filed 
with  the  Commission  at  the  time  the 
related  registration  statement  is  filed. 

(c)  Each  copy  of  a  prospectus  filed 
under  this  section  shall  contain,  in  the 
upper  right  comer  of  the  cover  page,  the 
Commission  file  number  for  the  related 
registration  statement  or.  if  that  file 
number  is  unknown,  a  description 
sufficient  to  identify  the  related 
registration  statement. 

§230.428    [Amended] 

59.  By  removing  in  §  230.428(b)(2)(iii) 
the  words  "or  F-1  (§  239.31  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "or  Form  A  (§239.4  of  this 
chapter)". 

60.  By  revising  §  230.429  to  read  as 
follows: 

§  230.429    Prospectus  relating  to  several 
registration  statements. 

(a)  Where  a  registrant  has  filed  two  or 
more  registration  statements,  it  may  file 
a  single  prospectus  in  the  latest  one  in 
order  to  satisfy  the  requirements  of  the 
Act  and  the  mles  and  regulations 
thereunder  for  that  offering  and  any 
other  offering(s)  registered  on  the  earlier 
registration  statement(s).  The  combined 
prospectus  in  the  latest  registration 
statement  must  include  all  of  the 
information  that  would  currently  be 
required  in  a  prospectus  relating  to  all 
offering(s)  it  covers.  The  combined 
prospectus  may  be  filed  as  part  of  the 
initial  filing  of  the  latest  registration 
statement,  in  a  pre-effective  amendment 
to  it  or  in  a  post-effective  amendment  to 
it. 

(b)  Where  a  registrant  relies  on 
paragraph  (a)  of  this  section,  the 


registration  statement  containing  the 
combined  prospectus  shall  act,  upon 
effectiveness,  as  a  post-effective 
amendment  to  those  registration 
statements  whose  offerings  have  been 
combined  into  the  new  or  amended 
registration  statement.  The  registrant 
must  identify  the  earlier  registration 
statement(s)  to  which  the  combined 
prospectus  relates  by  setting  forth  the 
Commission  file  number(s)  at  the 
bottom  of  the  facing  page  of  the  latest 
registration  statement. 

61.  By  amending  §  230.430A  by 
removing  the  word  "fifteen"  and 
adding,  in  each  place  it  appears,  the 
word  "five"  in  paragraph  (a)(3)  and  by 
revising  the  last  sentence  of  Instruction 
to  Paragraph  (a)  to  read  as  follows: 

§  230.430A    Prospectus  in  a  registration 
statement  at  tlie  time  of  effectiveness. 

•         •         *         «         » 

Instruction  to  Paragraph  (a).  *   •   * 
Notwithstanding  the  foregoing,  any  increase 
or  decrease  in  volume  (if  the  total  dollar 
value  of  securities  offered  would  not  exceed 
that  which  was  registered)  and  any  deviation 
from  the  low  or  high  end  of  the  price  range 
may  be  reflected  in  the  form  of  prospectus 
filed  with  Commission  pursuant  to 
§  230.424(b)(1)  or  §  230.497(h)  if,  in  the 
aggregate,  the  changes  in  volume  and  price 
result  in  no  more  than  a  20%  change  in  the 
amount  of  net  proceeds  disclosed  in  a 
prospectus  that  was  delivered  to  investors  in 
accordance  with  §  230.172(b)  or,  if  no 
prospectus  was  required  to  be  delivered,  in 
the  prospectus  that  was  part  of  the  effective 
registration  statement. 


§  230.431    [Removed  and  Reserved] 

62.  By  removing  and  reserving 
§230.431. 

63.  By  revising  §  230.434  to  read  as 
follows: 

§  230.434    Prospectus  delivery 
requirements  in  firm  commitment 
underwritten  offerings  by  registered 
investment  companies. 

(a)  Where  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]  registers  an  offering  of  securities 
on  Form  N-2  (§274.11a-l  of  this 
chapter)  or  Form  S-6  (§  239.16  of  this 
chapter)  and  the  conditions  described  in 
paragraph  (b)  are  satisfied,  then: 

(1)  The  prospectus  subject  to 
completion  and  the  term  sheet 
described  in  paragraph  (b)(4),  taken 
together,  shall  constitute  a  prospectus 
that  meets  the  requirements  of  Section 
10(a)  of  the  Act  (13  U.S.C.  77j(a))  for 
purposes  of  Section  2(a)(10)  of  the  Act 
(15  U.S.C.  77b(a)(10))  and  Section 
5(b)(2)  of  the  Act  (15  U.S.C.  77e(b)(2)); 
and 

(2)  The  Section  10(a)  prospectus 
described  in  paragraph  (a)(1)  shall  have: 


(i)  Been  sent  or  given  prior  to  or  at  the 
same  time  that  a  confirmation  is  sent  or 
given  for  purposes  of  Section  2(a)(10)  of 
the  Act;  and 

(ii)  Accompanied  or  preceded  the 
transmission  of  the  securities  for 
purpose  of  sale  or  for  delivery  after  sale 
for  purposes  of  Section  5(b)(2)  of  the 
Act. 

(b)  Conditions: 

(1)  The  securities  are  offered  for  cash 
in  a  firm  commitment  underwritten 
offering; 

(2)  A  prospectus  subject  to 
completion  and  any  term  sheet 
described  in  paragraph  (b)(iv),  together 
or  separately,  are  sent  or  given  prior  to 
or  at  the  same  time  with  the 
confirmation; 

(3)  The  prospectus  subject  to 
completion  and  term  sheet,  together,  are 
not  materially  different  from  the 
prospectus  in  the  registration  statement 
at  the  time  of  its  effectiveness  or  an 
effective  post-effective  amendment 
thereto  (including,  in  both  instances, 
information  deemed  to  be  a  part  of  the 
registration  statement  at  the  time  of 
effectiveness  pursuant  to  Rule  430A(b) 
(§  230.430A(b));  and 

(4)  The  term  sheet  under  this 
paragraph  (b)  sets  forth  all  information 
material  to  investors  with  respect  to  the 
offering  that  is  not  disclosed  in  the 
prospectus  subject  to  completion  or  the 
confirmation. 

(c)  The  information  contained  in  any 
term  sheet  described  in  this  section 
shall  be  deemed  to  be  a  part  of  the 
registration  statement  as  of  the  time 
such  registration  statement  was  declared 
effective. 

Instruction:  Any  form  of  prospectus  or 
term  sheet  used  in  reliance  on  this  section 
shall  be  filed  in  accordance  with 
§  230.497(h). 

(d)  Any  term  sheet  described  under 
this  section  shall  state,  at  the  top  center 
of  its  cover  page,  that  the  term  sheet  is 
a  supplement  to  a  prospectus  and 
identify  that  prospectus  by  issuer  name 
and  date;  clearly  identify  the  document 
as  a  term  sheet  used  in  rehance  on  Rule 
434;  set  forth  the  approximate  date  of 
the  term  sheet's  first  use;  and  clearly 
identify  the  documents  that,  when  taken 
together,  constitute  the  Section  10(a) 
prospectus. 

(e)  For  purposes  of  this  section, 
prospectus  subject  to  completion  shall 
mean  any  prospectus  that  is  either  a 
preliminary  prospectus  used  in  reliance 
on  Rule  430  (§  230.430)  or  a  prospectus 
omitting  information  in  reliance  on  Rule 
430A(§230.430A). 

64.  By  revising  §  230.455  to  read  as 
follows: 


§230.455    Plac« 

All  registrati' 
papers  filed  wi 
the  Act  in  papt 
its  principal  of 
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facsimile  may  I 
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otherwise. 

65.  By  amen  I 
the  section  hea 
current  text  as 
paragraph  (b)  t 


(b)(1)  Notwil 
the  Act  (15  U.J 
of  this  section, 
filing  a  registre 
SB-1.  SB-2  or 
239.11  of  this  ( 
delaying  amen 
§  230.473(a)  m 
registration  fee 
provided  that  i 
than  the  first  d 
following: 

(i)  The  date 
business  issue 
Commission  gj 
registration  sta 
ofthe  Act(15' 

(ii)  The  date 
business  issue 
the  registratioi 
the  registratioi 
thereafter  becc 
accordance  wi 
Section  8(a)  of 
§  230.473(b). 

(2)  Notwithj 
the  Act.  where 
defers  paymer 
accordance  wi 
section,  the  re; 
any  amendme 
considered  fih 
the  Commissi( 
requirements  ( 
that  apply  to  s 
complied  wit! 
the  registratioi 

66.  By  amer 
paragraphs  (f)i 
revising  the  fii 
(o)  to  read  as  i 

§230.457    Con 
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nor  to  or  at  the 
ition  is  sent  or 
:ion  2(a)(lO)  of 


fared  for  cash 
ierwritten 


§230.455    Place  Of  filing. 

All  registration  statements  and  other 
papers  filed  with  the  Commission  under 
the  Act  in  paper  format  shall  be  filed  at 
its  principal  office,  except  for 
registration  statements  and  post- 
effective  amendments  thereto  filed  via 
facsimile  pursuant  to  §  230.110(d). 
Materials  not  filed  electronically  or  via 
facsimile  may  be  filed  by  delivery  to  the 
Commission  through  the  mails  or 
otherwise. 

65.  By  amending  §  230.456  by  revising 
the  section  heading;  designating  the 
current  text  as  paragraph  (a);  and  adding 
paragraph  (b)  to  read  as  follows: 

§  230.456    Date  of  filing,  timing  for  fee 
payment  by  small  business  Issuers. 

»         *         *         *         * 

(b)(1)  Notwithstanding  Section  6  of 
the  Act  (15  U.S.C.  77f)  and  paragraph  (a) 
of  this  section,  a  small  business  issuer 
filing  a  registration  statement  on  Form 
SB-1,  SB-2  or  SB-3  (§§  239.9,  239.10  or 
239.11  of  this  chapter)  that  contains  the 
delaying  amendment  described  in 
§  230.473(a)  may  defer  payment  of  the 
registration  fee  required  by  Section  6, 
provided  that  it  pays  the  fee  no  later 
than  the  first  date  to  occur  of  the 
following: 

(i)  The  date  on  which  the  small 
business  issuer  requests  that  the 
Commission  grant  effectiveness  of  the 
registration  statement  under  Section  8(a) 
of  the  Act  (15  U.S.C.  77h(a));  or 

(ii)  The  date  on  which  the  small 
business  issuer  files  an  amendment  to 
the  registration  statement  that  states  that 
the  registration  statement  shall 
thereafter  become  effective  in 
accordance  with  the  provisions  of 
Section  8(a)  of  the  Act,  as  described  in 
§  230.473(b). 

(2)  Notwithstanding  Section  6(c)  of 
the  Act,  where  the  small  business  issuer 
defers  payment  of  the  registration  fee  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  registration  statement  (and 
any  amendment  thereto)  will  be 
considered  filed  when  it  is  received  by 
the  Commission  (assuming  all 
requirements  of  the  Act  and  the  rules 
that  apply  to  such  filing  have  been 
complied  with,  other  than  payment  of 
the  registration  fee). 

66.  By  amending  §  230.457  by  adding 
paragraphs  (f)(5),  (p)  and  (q)  and 
revising  the  first  sentence  of  paragraph 
(o)  to  read  as  follows: 

§  230.457    Computation  of  Fee. 

*         *         »         *         * 

(f)*   *   * 

(5)  If  a  filing  fee  is  paid  pursuant  to 
this  paragraph  for  the  registration  of  an 
offering  and  the  registration  statement 
also  covers  the  resale  of  such  securities. 


no  additional  filing  fee  is  required  to  be 
paid  with  respect  to  the  resale. 

*        »        •        •        * 

(o)  Where  an  issuer  is  registering  an 
offering  of  securities,  the  registration  fee 
may  be  calculated  on  the  basis  of  the 
maximum  aggregate  offering  price  of  all 
the  securities  listed  in  the  "Calculation 
of  Registration  Fee"  table.  *  *  * 

(p)  Where  all  or  a  portion  of  the 
securities  offered  under  a  registration 
statement  remain  unsold  after  the 
offering's  completion  or  termination,  the 
dollar  amoimt  of  the  filing  fee  paid  that 
is  associated  with  the  unsold  securities 
may  be  used  as  an  offset  against  the  total 
filing  fee  due  to  be  paid  for  a  subsequent 
registration  statement  or  registration 
statements.  The  subsequent  registration 
statement(s)  must  be  filed  by  the  same 
registrant  or  a  wholly-owned  subsidiary 
of  that  registrant  within  five  years  of  the 
completion  or  termination  of  the  initial 
registration  statement. 

(q)  Notwithstanding  any  other 
provisions  of  this  section,  no  filing  fee 
is  required  for  the  registration  of  an 
indeterminate  amount  of  securities  to  be 
offered  solely  for  market  making 
purposes  by  an  affiliate  of  the  issuer. 

67.  By  revising  paragraph  (b)(2)  of 
§  230.461  to  read  as  follows: 

§  230.461    Acceleration  of  effective  date. 

***** 

(b)*  *  * 

(2)(i)  Where  delivery  of  prospectus 
information  to  investors  required  by 
§  230.172  is  not  accomplished,  until  the 
registrant,  any  underwriter  and  any 
participating  dealer  give  the 
Commission  adequate  assurance  that 
they  have  complied  with  §  230.172;  and 

(ii)  Where  the  prospectus  information 
delivered  to  investors  is  found  to  be 
inaccurate  or  inadequate  in  any  material 
respect,  until  the  registrant,  any 
underwriter  and  any  participating 
dealer  give  the  Commission  adequate 
assurance  that  they  have  informed 
investors  that  will  purchase  in  the 
offering  of  the  appropriate  correcting 
information. 
***** 

68.  By  amending  §  230.462  by  revising 
the  section  heading,  paragraphs  (a), 
(b)(2)  and  (c);  and  by  adding  paragraphs 
(e),  (f)  and  (g)  to  read  as  follows: 

§  230.462    Effectiveness  of  certain 
registration  statements  and  post-effective 
amendments. 

(a)  A  registration  statement  filed  in 
accordance  with  Form  S-8  (§  239.16b  of 
this  chapter)  shall  become  effective 
upon  filing  with  the  Commission. 

(b)*  *  * 

(2)  The  registration  statement  is  filed 
before  the  date  confirmations  are  sent  or 


given  or,  in  an  offering  described  in 
§  230ri45(a),  before  the  meeting  date  at 
which  security  holders  approved  the 
transaction  or,  if  no  meeting  was  held, 
the  date  the  transaction  was  approved 
by  security  holders'  authorization  or 
consent;  and 
***** 

(c)  A  post-effective  amendment  shall 
becorjie  effective  upon  filing  with  the 
Commission  if: 

(1)  Other  than  price-related 
information  previously  omitted  in 
reliance  upon  §  230.430A,  it  contains  no 
substantive  changes  from  or  additions  to 
the  prospectus  previously  filed: 

(i)  As  part  of  the  effective  registration 
statement;  or 

(ii)  As  part  of  a  post-effective 
amendment  to  that  registration 
statement;  and 

(2)  The  post-effective  amendment  is 
filed: 

(i)  Prior  to  the  time  confirmations  are 
sent  or  given;  and 

(ii)  No  more  than  30  days  after  the 
effectiveness  of  the  registration 
statement  or  another  post-effective 
amendment  thereto  that  contains  a 
prospectus. 
*        *        •        *        * 

(e)  A  registration  statement  and  any 
post-effective  amendment  thereto  shall 
become  effective  upon  fifing  with  the 
Commission  if: 

(1)  The  registration  statement  is  filed 
on  Form  SB-1  {§  239.9  of  this  chapter). 
Form  SB-2  (§  239.10  of  this  chapter)  or 
Form  SB-3  (§  239.11  of  this  chapter) 
and  is  registering  additional  securities 
of  the  same  class(es)  as  were  included 
in  an  earlier  effective  registration 
statement  filed  on  Form  SB-1,  Form 
SB-2  or  Form  SB-3  for  the  same 
offering; 

(2)  The  registration  statement  is  filed 
before  the  date  confirmations  are  sent  or 
given  or,  in  an  offering  described  in 

§  230.145(a),  before  the  meeting  date  at 
which  security  holders  approved  the 
transaction  or,  if  no  meeting  was  held, 
the  date  the  transaction  was  approved 
by  security  holders'  authorization  or 
consent;  and 

(3)  The  new  registration  statement 
registers  additional  securities  in  an 
amount  and  at  a  price  that  together 
represent  no  more  than  50%  of  the 
maximum  aggregate  offering  price  set 
forth  for  each  class  of  securities  in  the 
"Calculation  of  Registration  Fee"  table 
contained  in  the  earlier  registration 
statement. 

(f)(1)  The  following  registration 
statements  shall  become  effective  in 
accordance  with  paragraph  (e)(2)  of  this 
section: 
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(i)  A  registration  statement  filed  in 
accordance  with  Form  B  (§  239.5  of  this 
chapter); 

(ii)  A  registration  statement  filed  in 
accordance  with  Schedule  B  (15  U.S.C. 
77aa)  by  a  foreign  government  issuer 
that: 

(A)  Registered  an  offering  under  the 
Act  within  the  3  years  before  the  filing 
date  of  the  current  offering;  and 

(B)  Is  registering  an  offering  of  at  least 
$250  million  in  securities  that  is 
underwritten  on  a  firm  commitment 
basis;  and 

(iii)  A  registration  statement  filed  in 
accordance  with  Form  A  (§  239.4  of  this 
chapter)  by  an  issuer  that: 

(A)  Satisfies  the  requirements  of 
General  Instruction  II.  A.  or  II.C.  of  Form 
A  and  is  not  disqualified  as  specified  in 
General  Instruction  II.B.  of  Form  A.;  and 

(B)  Has  a  public  float  of  $75  million 
or  more  as  of  the  filing  date;  or 

(C)  Incorporates  into  the  Form  A  its 
annual  report  filed  under  Section  13(a) 
or  15(d)  of  the  Securities  Exchange  Act 
(15  U.S.C.  78m  or  78o(d))  for  the  end  of 
its  most  recently  completed  fiscal  year 
and  that  annual  report  was  reviewed 
fully  by  the  staff  of  the  Commission  and 
was  amended  in  accordance  with  the 
staffs  comments  (if  so  requested). 

(2)  The  registrant  shall  designate  the 
effective  date  of  the  registration 
statement  listed  in  paragraph  (f)(1)  of 
this  section.  It  must  indicate  on  the 
front  page  of  the  Form  or  Schedule  that 
the  registration  statement  will  become 
effective  either: 

(i)  Upon  filing  with  the  Commission; 

(ii)  At  the  date  and  time  set  forth  on 
the  front  page  of  the  Form  or  Schedule; 
or 

(iii)  As  specified  in  a  later  amendment 
to  the  Form  or  Schedule. 

(g)  An  issuer  may  file  only  one 
registration  statement  pursuant  to  either 
paragraph  (b)  or  (e)  of  this  section  for 
any  offering. 

69.  By  revising  §  230.464  to  read  as 
follows: 

S  230.464    Effective  date  of  a  post-effective 
amendment  filed  on  Form  A,  Form  B  or 
FormS-8. 

(a)  If  at  the  time  a  registrant  files  a 
post-effective  amendment  on  Form  A,  it 
meets  the  requirements  set  forth  in 
General  Instruction  VIII.  to  Form  A 
(§  239.4  of  this  chapter): 

(1)  Its  post-effective  amendment  filed 
on  Form  A  shall  become  effective  in 
accordance  with  the  registrant's 
designation  on- the  front  page  of  Form  A 
either: 

(i)  Upon  filing  with  the  Commission; 

(ii)  (Jn  the  date  set  forth  on  the  front 
page  of  Form  A;  or 

(iii)  As  specified  in  a  later  post- 
effective  amendment  to  the  Form;  and 


(2)  The  effective  date  of  the 
registration  statement  shall  be  deemed 
to  be  the  effective  date  of  the  post- 
effective  amendment. 

(b)  If  at  the  time  a  registrant  files  a 
post-effective  amendment  on  Form  B 
(§  239.5  of  this  chapter),  it  meets  the 
eligibility  requirements  to  file  that  post- 
effective  amendment  on  Form  B: 

(1)  Its  post-effective  amendment  filed 
on  Form  B  shall  become  effective  in 
accordance  with  the  registrant's 
designation  on  the  front  page  of  Form  B 
either: 

(i)  Upon  filing  with  the  Commission; 

(ii)  On  the  date  set  forth  on  the  front 
page  of  Form  B;  or 

(iii)  As  specified  in  a  later  post- 
effective  amendment  to  the  Form;  and 

(2)  The  effective  date  of  the 
registration  statement  shall  be  deemed 
to  be  the  effective  date  of  the  post- 
effective  amendment. 

(c)  If  a  registrant  meets  the  eligibility 
requirement  of  Form  S-8  (§  239.16b  of 
this  chapter),  its  post-effective 
amendment  filed  on  Form  S-8: 

(1)  Shall  become  effective  upon  filing 
with  the  Commission;  and 

(2)  The  effective  date  of  the 
registration  statement  shall  be  deemed 
to  be  the  filing  date  of  the  post-effective 
amendment. 

70.  By  revising  the  first  sentence  of 
paragraph  (a)  of  §  230.471  and  adding 
paragraph  (c)  to  read  as  follows: 

§  230.471    Signatures  to  amendments. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  or  §  230.478,  every 
amendment  to  a  registration  statement 
shall  be  signed  by  the  persons  specified 
in  Section  6(a)  of  the  Act  (15  U.S.C. 
77f(a)).  *   *   * 
*        *        »        *        • 

(c)(1)  All  persons  who  sign  a 
registration  statement  on  Form  B 
(§  239.5  of  this  chapter)  will  be  deemed 
to  have  signed  a  post-effective 
amendment  to  that  registration 
statement  where  an  authorized 
representative  of  the  registrant  signs  that 
amendment  if  all  the  following  are  true: 

(i)  The  registration  statement  relates 
to  an  offering  under  §  230.415(a)(l)(x); 

(ii)  The  person  did  not  grant  a  power 
of  attorney  for  another  person  to  sign  a 
post-effective  amendment;  and 

(iii)  The  post-effective  amendment 
does  not  expressly  state  to  the  contrary. 

(2)  Despite  paragraph  (c)(2)  of  this 
section,  if  any  person  who  signed  the 
registration  statement  no  longer  acts  in 
the  capacity  in  which  such  person 
signed  the  registration  statement,  the 
registrant  must  provide  the  signatiu^  of 
the  person  who  currently  acts  in  that 
capacity  in  the  post-effective 
amendment. 


71.  By  revising  paragraph  (e)  of 
§  230.472  to  read  as  follows: 

§  230.472    Fliing  of  amendments;  number 
of  copies. 

»         *         *         »         * 

(e)  Notwithstanding  any  other 
provision  of  this  section,  if  a  registrant 
files  a  post-effective  amendment 
pursuant  to  §  230.462(b),  §  230.462(e)  or 
§  230.462(f)  by  facsimile  pursuant  to 
§  230.110(d),  the  registrant  need  file 
only  one  complete  copy  of  the 
registration  statement  with  the 
Commission.  That  copy  must  include  all 
exhibits  and  other  documents  that  are  a 
part  of  it.  That  copy  need  not  be  bound. 
It  may  include  facsimile  versions  of 
signatures  in  accordance  with 
§  230.402(e). 

§230.473    [Amended] 

72.  By  amending  §  230.473  by 
removing  in  paragraph  (d)  the  words 
"Form  S-3,  F-2  or  F-3  (§  239.13, 

§  239.32  or  §  239.33  of  this  chapter) 
relating  to  a  dividend  or  interest 
reinvestment  plan;  or  on  Form  S— 4 
(§239.25  of  this  chapter)  complying 
with  General  Instruction  G  of  that 
Form"  and  adding,  in  their  place,  the 
words  "Form  B  (§239.5  of  this  chapter) 
or  on  Form  A  (§  239.4  of  this  chapter) 
complying  with  General  Instruction 
Vin.  of  that  Form". 

§  230.475a    [Removed] 

73.  By  removing  §  230.475a. 

74.  By  amending  §  230.477  by  revising 
paragraphs  (b)  and  (c);  and  by  adding 
paragraph  (d)  to  read  as  follows: 

§230.477    Withdrawal  of  registration 
statement  or  antendmenL 

•        •        «        *        • 

(b)  Any  application  for  withdrawal  of 
an  entire  registration  statement  will  be 
deemed  granted  upon  filing  of  the 
application  with  the  Commission  if 
made  prior  to  the  effective  date. 

(c)  The  registrant  must  sign  any 
application  for  withdrawal  and  must 
state  fully  in  it  the  grounds  on  which  it 
is  making  the  application.  If  the 
application  for  withdrawal  is  being 
made  in  anticipation  of  reliance  on 

§  230.152(c),  the  registrant  must  state  in 
the  application  that  no  securities  were 
sold  in  connection  with  the  offering  and 
that  it  may  imdertake  a  subsequent 
private  offering  in  reliance  on  §  230.152. 

(d)  Any  withdrawn  document  will 
remain  in  the  Commission's  files,  but  an 
indication  of  the  date  of  withdrawal  will 
be  included  in  the  file  for  the 
withdrawn  document  along  with  a 
notation  that  it  was  withdrawn  upon  the 
request  of  the  registrant  with  the 
consent  of  the  Commission. 
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75.  To  add  §  230. 493 A  to  read  as 
follows: 

§  230.493A  Filing  of  securities  term  sheet 
in  certain  offerings  registered  on  Schedule 
B. 

Foreign  government  issuers  must  file 
with  the  Commission  any  securities 
term  sheet  they  deliver  pursuant  to 
§  230.172(a)  as  part  of  the  prospectus  in 
the  related  effective  registration 
statement  on  Schedule  B  (15  U.S.C. 
77aa).  They  must  file  the  secuirities  term 
sheet  no  later  than  the  date  of  the  first 
sale  in  the  offering. 

76.  By  adding  §  230.499  to  read  as 
follows: 

§230.499    Concurrent  registration  under 
the  Exchange  Act  on  Schedule  B. 

(a)  Any  issuer  filing  a  registration 
statement  pursuant  to  Schedule  B  (15 
U.S.C.  77aa)  also  may  use  that  Schedule 
to  register  concurrently  under  Section 
12(b)  or  12(g)  of  the  Exchange  Act  (15 
U.S.C.  781(b)  or  (g)).  The  issuer  may 
register  any  class  of  securities  that  is  the 
subject  of  the  offering  it  is  registering 
under  the  Securities  Act.  To  register,  the 
issuer  must  check  the  appropriate 
box(es)  and  identify  the  class(es)  of 
securities  it  is  registering  under  Section 
12(b)  or  12(g)  and  the  exchange  or 
market  for  those  securities.  The  issuer 
also  must  include  the  following 
paragraph  and  table  on  the  facing  page 
of  the  Schedule  B  registration  statement: 

The  issuer  is  using  Schedule  B  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  one  or  more  classes  of 
securities  that  are  the  subject  of  the  offering 
being  registered  under  the  Securities  Act. 
The  issuer  has  checked  the  appropriate 
box(es)  and  identified  the  class(es)  of 
securities  it  is  registering  under  Section  12(b) 
or  12(g)  on  the  table  below: 

insecurities  being  registered  pursuant  to 
Exchange  Act  Section  12(b): 

Title  of  each  class: 


Name  of  exchange  on  which  listed: 


DSecurities  being  registered  pursuant  to 
Exchange  Act  Section  12(g): 
,  Title  of  each  class: 


Name  of  market  on  which  quoted: 


(b)  Registration  on  Schedule  B  of  a 
class  of  securities  under  Exchange  Act 
Section  12(b)  shall  become  effective 
upon  the  later  of: 

(1)  Receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  the 
Schedule  B  that  the  securities  have  been 
approved  for  listing;  or  (2)  Effectiveness 


of  the  Schedule  B  under  the  Securities 
Act. 

(c)  Registration  on  this  Schedule  B  of 
a  class  of  securities  under  Exchange  Act 
Section  12(g)  shall  become  effective 
automatically  upon  the  earlier  of: 

(1)  60  days  after  the  initial  filing  of 
this  Schedule  B;  or 

(2)  The  effectiveness  of  this  Schedule 
B. 

(d)  The  issuer  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  on  Schedule  B  with  each 
exchange  or  market  identified  on  the 
cover  of  the  Schedule  B. 

n.  By  amending  §  230.502  by 
removing  in  paragraph  (b)(2)(ii)(B)  the 
words  "Form  S-1  (§  239.11  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "Form  A  (§  239.4  of  this 
chapter)",  by  removing  "SB-2  (§  239.10 
of  this  chapter)  or  S-11  (§  239.18  of  this 
chapter)"  and  adding,  in  their  place,  the 
words  "or  SB-2  (§  239.10  of  this 
chapter)",  by  removing  in  paragraph 
(b)(2)(ii)(D)  the  words  "Form  F-1 
(§  239.31  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Form  A 
(§  239.4  of  this  chapter)"  by  removing  in 
paragraph  (c)(2)  the  words  "with 
§  230.135c"  and  adding,  in  their  place, 
the  words  "with  §  230.135";  revising  the 
Note  heading  following  paragraph  (a) 
and  adding  a  sentence  at  the  end  of  that 
Note  to  read  as  follows: 

§  230.502    General  conditions  to  be  met 

***** 

(a)  Integration.  *   *   • 

Note  to  Paragraph  (a).  *   *   •  See  also 
§  230.152  which  provides  safe  hartwrs  from 
integration  of  public  offerings  and  private 
offerings  made  around  the  same  time, 
including  offerings  under  §  230.506. 
***** 

78.  By  revising  paragraph  (a)  of 
§  230.504  to  read  as  follows: 

§  230.504    Exemption  for  limited  offerings 
and  sales  of  securities  not  exceeding 
$1,000,000. 

(a)  Exemption.  Offers  and  sales  of 
securities  that  satisfy  the  conditions  in 
paragraph  (b)  of  this  section  shall  be 
exempt  from  the  provisions  of  Section  5 
of  the  Act  (15  U.S.C.  77e)  under  Section 
3(b)  ofthe  Act  (15  U.S.C.  77c(b))  if  the  • 

issuer  is  not: 

(1)  An  investment  company; 

(2)  A  development  stage  company  that 
either: 

(i)  Has  no  specific  business  plan  or 
purpose;  or 

(ii)  Has  indicated  that  its  business 
plan  is  to  engage  in  a  merger  or 
acquisition  with  an  imidentified  entity 
or  entities;  or 

(3)  Subject  to  the  reporting 
requirements  of  Section  13  or  15(d)  ol' 
the  Exchange  Act  (15  U.S.C.  78m  or 


78o(d)),  except  that  an  issuer  may  be 
subject  to  those  requirements  in 
connection  with  the  offer  and  sale  of 
securities  underlying  convertible 
securities  or  warrants  if: 

(i)  The  issuer  offered  and  sold  the 
convertible  securities  or  warrants  in 
compliance  with  this  section  while  it 
was  not  subject  to  those  requirements; 
and 

(ii)  The  issuer  offered  the  securities 
underlying  the  convertible  securities  or 
warrants  in  compliance  with  this 
section  prior  to  becoming  subject  to 
those  requirements. 
***** 

79.  By  amending  §  230.902  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c)(3)(v)(B);  by  revising 
paragraph  (c)(3)(vi);  by  removing  the 
period  at  the  end  of  paragraph  (c)(3)(vii) 
and  adding  in  its  place  ";  and";  and  by 
adding  paragraphs  (c)(3)(viii)  and  {h)(4) 
to  read  as  follows: 

§230.902    Definitions. 

***** 

(c)  Directed  selling  efforts.  *   •   * 
(3)*   •   * 

(vi)  Publication  by  an  issuer  of  a 
notice  in  accordance  with  §  230.135; 

***** 

(viii)  Publication  or  distribution  of 
information,  an  opinion  or  a 
recommendation  by  a  broker  or  dealer 
in  accordance  with  §  230.138  or 
§230.139. 
***** 

(h)  Offshore  transaction.  •   *   • 
(4)  Notwithstanding  paragraph  (h)(1) 
of  this  section,  publication  or 
distribution  of  information,  an  opinion 
or  a  recommendation  in  accordance 
with  §  230.138  or  §  230.139  by  a  broker 
or  dealer  at  or  around  the  time  of  an 
offering  in  reliance  on  Regulation  S 
(§§  S30.901  through  230.904)  will  not 
cause  the  transaction  to  fail  to  be  an 
offstore  transaction  as  defined  in  this 
section. 


PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RLERS 

80.  By  revising  the  authority  citation 
for  part  232  to  read  as  follows: 

Authority:  15  U.S.C  77f,  77g.  77h.  77j, 
77s(a),  77sss(a).  77z-3,  78c(b),  78d,  781.  78m, 
78n,  78o(d),  78w(a),  78ll(d}.  78mm,  79t(a). 
80a-8,  80a-29,  80a-30  and  80a-37. 

81.  By  amending  §  232.13  by  revising 
paragraphs  (a)(l)(ii),  (a)(l)(iii)  and  (a)(3) 
before  the  Note;  and  by  adding 
paragraph  (a)(l)(iv)  to  read  as  follows: 
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§  232.13    Date  of  filing;  adjustment  of  filing 
date. 

(a)*  *  * 

(!)•   *   * 

(ii)  The  filing  conforms  to  the 
applicable  technical  standards  regarding 
electronic  format  in  the  EDGAR  Filer 
Manual; 

(iii)  With  respect  to  Securities  Act 
filings,  including  filings  under  Section 
24(f)  of  the  Investment  Company  Act  (15 
U.S.C.  80a-24(f)),  the  required  fee 
payment: 

(A)  For  registration  statements  filed  in 
accordance  with  Forms  SB-1,  SB-2  or 
SB-3  (§§  239.9,  239.10  or  239.11  of  this 
chapter)  is  made  no  later  than  the  earlier 
of: 

(1)  The  date  on  which  the  small 
business  issuer  requests,  under 

§  230.461  of  this  chapter,  that  the 
Commission  accelerate  the  effective  date 
of  its  registration  statement;  or 

(2)  The  date  on  which  the  small 
business  issuer  files  an  amendment  to 
the  registration  statement  that  contains 
the  statement  set  forth  in  §  230.473(b)  of 
this  chapter. 

(B)  For  registration  statements  other 
than  those  filed  in  accordance  with 
Forms  SB-1,  SB-2  or  SB-3  is  confirmed 
upon  filing;  and 

(iv)  Notwithstanding  paragraph 
(a)(l)(iii)  of  this  section,  the  failure  to 
pay  an  insignificant  amount  of  the  fee 
at  the  required  time,  as  a  result  of  a  bona 
fide  error,  shall  not  affect  the  filing. 

(2)*   *   • 

(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  any  registration 
statement  or  any  post-effective 
amendment  thereto  filed  pursuant  to 
§§  230.462(b),  230.462(e)  or  230.462(f) 
of  this  chapter  by  direct  transmission 
commencing  on  or  before  10:00  p.m. 
Eastern  Standard  Time  or  Eastern 
Daylight  Savings  Time,  whichever  is 
currently  in  effect,  shall  be  deemed  filed 
on  the  same  business  day. 

*        *        *        »        » 

82.  By  amending  §  232.101  by  revising 
the  Note  following  paragraph  (a)(3);  by 
removing  paragraph  (c)(7);  and  by 
redesignating  paragraphs  (c)(8).  (c)(9). 
(c)(10).  (c)(ll),  (c)(12).  (c)(13).  (c){14). 
(c)(15).  (c)(16)  and  (c)(17)  as  paragraphs 
(c)(7),  (c)(8).  (c)(9).  (c)tl0).  (c)(ll). 
(c)(12).  (c)(13),  (c){14).  (c)(15)  and  (c)(16) 
to  read  as  follows: 

§232.101    Mandated    electronic 
submissions  and  exceptions. 

(a)  *  *   * 
(3)*   *   • 

Note  to  Paragraph  (a):  Failure  to  submit  a 
required  electronic  filing  pursuant  to 
paragraph  (a)  of  this  section,  as  well  as  any 
required  confimiing  electronic  copy  of  a 
paper  filing  made  in  reliance  on  a  hardship 


exemption  as  provided  in  §§  232.201  and 
232.202,  will  result  in  the  ineligibility  to  use 
Form  B  and  S-8  (§§239.5  and  239.16b  of  this 
chapter),  restrict  incorporation  by  reference 
of  the  document  submitted  in  paper  [see 
%  232.303),  and  toll  certain  time  periods 
associated  with  tender  offers  [see  §§  240. 13e- 
4(f)(12)  and  240.14e-l(e)  of  this  chapter). 
***** 

83.  By  amending  §  232.201  revising 
Note  1  following  paragraph  (b)  to  read 
as  follows: 

§  232.201    Temporary  hardship  exemption. 


(b)*  *  * 

Note  1  to  Paragraph  (b):  Failure  to  submit 
the  confirming  electronic  copy  of  a  paper 
filing  made  in  reliance  on  a  temporary 
hardship  exemption,  as  required  in 
paragraph  (b)  of  this  section,  will  result  in 
the  ineligibility  to  use  Form  B  and  S-6 
(§§  239.5  and  239.16b  of  this  chapter),  restrict 
incorporation  by  reference  of  the  document 
submitted  in  paper  [see  §  232.303),  and  toll 
certain  time  periods  associated  with  tender 
offers  (see  §§  240.13e-4(f)(12)  and  240.14e- 
1(e)  of  this  chapter). 
***** 

84.  By  amending  §  232.202  by  revising 
Note  3  followring  paragraph  (d)  to  read 
as  follows: 

§  232.202    Continuing  hardship  exemption. 

***** 

(d)*  •  * 

Note:  3  Failure  to  submit  the  confirming 
electronic  copy  of  a  paper  filing  made  in 
reliance  on  a  continuing  hardship  exemption 
granted  pursuant  to  paragraph  (d)  of  this 
section  will  result  in  the  ineligibility  to  use 
Forms  B  and  S-8  (§§  239.5  and  239.16b  of 
this  chapter),  restrict  incorporation  by 
reference  of  the  document  submitted  in  paper 
(see  §  232.303).  and  toll  certain  time  periods 
associated  with  tender  offers  [see  §§  240. 13e- 
4(f)(12)  and  240.14e-l(e)  of  this  chapter). 

85.  By  adding  a  sentence  at  the  end 
of  paragraph  (a)  of  §  232.304  to  read  as 
follows: 

§  232.304    Graphic  and  Image  material. 

(a)  *  *  *  Additionally,  five  copies  of 
any  prospectus  filed  in  accordance  with 
§  230.425  that  contains  graphic,  imagine 
or  audio  material  that  cannot  be 
reproduced  in  the  electronic  filing  must 
be  filed  with  the  Commission  in  its 
original  form. 


§232.311    [Amended] 

86.  By  amending  §  232.311  by 
removing  paragraph  (i). 

87.  By  amending  §  232.401  by  revising 
the  last  sentence  of  the  Note  to  read  as 
follows: 

§  232.401    Rnanclal  Data  Schedule. 

***** 

Note:  *   *   •  Further,  electronic  filers  that 
have  not  filed  a  required  Financial  Data 


Schedule  will  be  ineligible  to  use  Form  B  and 
Form  S-8  (§§  239.5  and  239.16b  of  this 
chapter). 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

88.  By  revising  the  general  authority 
citation  for  part  239  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s. 
77Z-2,  77Z-3,  77sss.  78c.  78d,  787,  78m,  78n. 
78o(d),  78w(a),  78/y(d),  78mm.  78u-5,  79e, 
79f,  79g.  79j,  79/,  79m,  79n,  79q,  79t,  80a-8, 
80a-24,  80a-29,  80a-30  and  80a-37,  unless 
otherwise  noted. 


§§239.11,  239.12.  239.13.  239.18,  239.25, 
239.31,  239.32,  239.33,  239.34  and  Forms  S- 
1,  S-2,  S-3.  S-4,  S-11,  F-1.  F-2.  F-3,  and 
F-4    [Removed  and  Reserved] 

89.  By  removing  and  reserving 

§  239.11,  §  239.12.  §  239.13,  §  239.25. 
§  239.18,  §  239.31,  §  239.32,  §  239.33, 
§  239.34,  and  by  removing  Forms  S-1, 
S-2,  S-3,  S-4,  S-11,  F-1,  F-2,  F-3,  and 

90.  By  adding  §  239.4  and  Form  A  to 
read  as  follows: 

§  239.4    Form  A,  for  registration  under  the 
Securities  Act  of  1933  and  optional 
concurrent  registration  under  the  Securities 
Exchange  Act  of  1934. 

(a)  This  form  shall  be  used  for 
registration  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et.  seq.)  ("Securities 
Act")  of  any  offering  for  which  no  other 
form  is  authorized  or  prescribed. 
Therefore,  for  example,  this  form  shall 
not  be  used  for: 

(1)  Any  offering  for  which  Form  C  or 
Form  SB-3  (§  239.6  or  239.11)  is 
authorized;  or 

(2)  Any  offering  by  a  foreign 
government  or  a  political  subdivision 
thereof  for  which  Schedule  B  (15  U.S.C. 
77aa)  is  authorized. 

(b)  A  registrant  also  may  use  this  form 
to  register  concurrently  under  Section 
12(b)  or  12(g)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").  It  may 
register  imder  the  Exchange  Act  any 
class  of  securities  that  are  the  subject  of 
the  offering  it  is  registering  under  the 
Securities  Act.  To  register,  the  registrant 
must  check  the  appropriate  box(es)  on 
the  cover  page  of  this  form  and  identify 
which  class(es)  of  securities  it  is 
registering  under  Section  12(b)  or  12(g) 
of  the  Exchange  Act. 

Note:  The  text  of  Form  A  will  not  appear 
in  the  Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission. 
Washington,  D.C.  20S49 

Form  A— Registration  Statement  Under  The 
Securities  Act  of  1933  [and  Optional 
Registration  Pursuant  to  Section  12(b)  or 
12(g)  of  The  Securities  Exchange  Act  of  1934] 


(Exact  name  of  F 
charter) 

(Translation  of  F 
English,  if  applic 

(State  or  other  ju 
or  organization) 

(I.RS.  Employer 

(Address  and  tel 
Registrant's  prin 

(Name,  address  i 
Registrant's  ager 

(Web  Site  Addre 

(E-mail  Address 

*  I ,     *         * 
Approximate  da 

If  you  are  a  foi 
defined  in  Secui 
following  box.  ( 

If  you  are  not 
defined  in  Secui 
following  box.  [ 

If  any  of  the  s« 
this  Form  are  to 
Securities  Act  R 
box.  [    1 

If  you  are  filin 
additional  secur 
accordance  with 
check  the  follov\ 
Securities  Act  re 
earlier  effective 
same  offering.  [ 


Notes  to  the  I 

1.  Set  forth  an 

2.  If  the  basis 
Act  Rule  457  in  ; 

3.  If  the  fee  is 
pear  in  this  tat>le 

4.  If  any  of  thi 
use  the  dollar  ai 
See  Rule  457(p) 
the  fee  table  anc 
offsetting  fee  wa 
was  previously  p 


General  Instruc 
I.  Rules  as  to  Us 

A.  This  Form 
under  the  Secur 
Act")  of  any  offe 
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id  Form  A  to 


(Exact  name  of  Registrant  as  specified  in  its 
charter) 

(Translation  of  Registrant's  name  into 
English,  if  applicable) 

(State  or  other  jurisdiction  of  incorporation 
or  organization) 

(I.R.S.  Employer  Identification  Number) 

(Address  and  telephone  number  of 
Reigistrant's  principal  executive  offices) 

(Name,  address  and  telephone  number  of 
Registrant's  agent  for  service) 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

Approximate  date  of  commencement  of  sales 


If  you  are  a  foreign  private  issuer  as 
defined  in  Securities  Act  Rule  405,  check  the 
following  box.  |     ) 

If  you  are  not  a  foreign  private  issuer  as 
defined  in  Seciu-ities  Act  Rule  405,  check  the 
following  box.  [    ] 

If  any  of  the  seciuities  being  registered  on 
this  Form  are  to  be  offered  pursuant  to 
Securities  Act  Rule  415,  check  the  following 
box.!    1 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b), 
check  the  following  box  and  list  the 
Securities  Act  registration  nimiber  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  (    ] 


If  this  Form  is  a  pKJSt-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(c)  to  re-start  the  15-business-day  period 
during  which  pricing  must  occur  under 
Securities  Act  Rule  430A(a)(3)  or  to  reflect  a 
non-substantive  change  frojm,  or  addition  to, 
the  prospectus,  check  the  following  box  and 
list  the  Securities  Act  registration  number  of 
the  earlier  effective  registration  statement  for 
the  same  offering.  (    ] 

If  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Rule  462(d)  under 
the  Securities  Act  solely  to  add  exhibits, 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  I    ] 

If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  any  class  of  securities  that 
are  the  subject  of  the  offering  you  are 
registering  under  the  Securities  Act,  check 
the  appropriate  box  and  provide  the 
information  indicated  below: 
(    )  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchange  on  which  listed: 


This  Section  12(b)  registration  will  become 
effective  upon  the  later  of  (1)  effectiveness  of 
this  Form  A;  or  (2)  receipt  by  the 
Commission  of  certification  fixim  the  national 
securities  exchange  listed  above. 
[    ]  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(g): 
Title  of  each  class: 


Calculation  of  Registration  Fee 


Name  of  market  on  which  quoted: 


Section  12(g)  registration  statements 
become  effective  automatically  60  days  after 
filing.'You  may  check  box  1  or  2,  below,  to 
shorten  this  time  period.  Also,  you  may 
check  box  3,  below,  to  preserve  your  option 
to  shorten  this  time  p>eriod.  If  you  check  box 
3  and  do  not  file  a  later  amendment,  the 
registration  of  the  class  of  securities  listed 
above  will  become  effective  60  days  after 
filing  of  this  Form  A. 

We  propose  that  this  filing  become 
effective  (check  appropriate  box): 

1.  (    I  upon  filing  with  the  Commission. 
By  checking  this  box,  the  undersigned  are 
certifying  compliance  with  the  delivery 
requirements  of  Securities  Act  Rule  172(b)  in 
connection  with  the  offering.  In  addition,  in 
checking  this  box,  any  underwriter  in 
connection  with  the  offering  also  is 
requesting  thai  the  registration  statement 
become  eSiective  upon  filing. 

2.  (    1  on at .  By 

checking  this  box,  the  undersigned  are 
certifying  compliance  with  the  delivery 
requirements  of  Securities  Act  Rule  172(b)  in 
connection  with  the  offering.  In  addition,  in 
checking  this  box,  any  underwriter  in 
connection  with  the  offering  also  is 
requesting  that  the  registration  statement 
become  effective  \ipoa  the  date  and  time 
designated. 

3.  [    ]  as  specified  in  a  later 
amendment  to  this  Form. 


Title  of  eacti  class  of  securities  to  be  registered 


Amount  to 
t>e  reg- 
istered 


Proposed 

maximum 

offering 

price  per 

unit 


Proposed 

maximum 

aggregate 

ofienng 

price 


Amount  of 

registration 

fee 


Notes  to  the  Fee  Table: 

1 .  Set  forth  any  explanatory  details  relating  to  the  fee  table  in  footnotes  to  the  table. 

2.  If  the  basis  for  calculating  the  fee  is  not  evident  from  the  information  presented  in  this  tat)le,  refer  to  the  applicable  provisions  of  Securities 
Act  Rule  457  in  a  footnote. 

3.  If  the  fee  is  calculated  under  Rule  457(o),  the  "Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unif'  need  not  ap- 
pear in  this  tat>le. 

4.  If  any  of  the  securities  registered  are  not  sold  in  connection  with  this  offering,  the  registrant  (or  a  qualifying  wholly-owned  subsidiary)  may 
use  the  dollar  amount  of  the  fee  paid  with  respect  to  the  unsold  securities  to  offset  the  total  fee  due  on  its  subsequent  registration  statement. 
See  Rule  457(p).  When  offsetting  any  part  of  the  fee  under  Rule  457(p),  the  registrant  must  state  the  dollar  amount  being  offset  in  a  footnote  to 
the  fee  table  and  must  identify  the  file  numt>er  of  the  registration  statement  and  the  amount  and  dass  of  securities  in  connection  with  which  the 
offsetting  fee  was  previously  paid.  Use  of  Rule  457(p)  to  offset  any  fee  automatically  deregisters  the  securities  in  connection  with  which  the  fee 
was  previously  paid. 


Commission, 


General  Instructions 

I.  Rules  as  to  Use  of  Form  A 

A.  This  Form  shall  be  used  for  registration 
under  the  Securities  Act  of  1933  ("Securities 
Act")  of  any  offering  for  which  no  other  form 


is  authorized  or  prescribed.  Therefore,  for 
example,  this  Form  shall  not  be  used  for: 

1.  any  offering  for  which  Form  C  or  Form 
SB-3  is  authorized;  or 

2.  any  offering  by  a  foreign  government  or 
a  political  subdivision  thereof  for  which 
Schedule  B  is  authorized. 


B.  A  registrant  also  may  use  this  Form  to 
register  concurrently  under  Section  12fb)  or 
12(g)  of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  It  may  register  under  the 
Exchange  Act  any  class  of  securities  that  are 
the  subject  of  the  offering  it  is  registering 
under  the  Securities  Act.  To  register,  the 
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registrant  must  check  the  appropriate  box(es) 
on  the  cover  page  of  this  Form  and  identify 
which  class(es)  of  securities  it  is  registering 
under  Section  12(b)  or  12(g). 

n.  Registrant  Information — Incorporation  by 
Reference 

A.  Registrants  Eligible  to  Incorporate  by 
Reference.  Unless  otherwise  provided  in 
General  Instruction  II.  B.,  a  registrant  may 
comply  with  Items  12  and  13,  instead  of  Item 
14,  if  it  meets  the  following  requirements: 

1.  the  registrant: 

(a)  has  a  class  of  securities  registered 
pursuant  to  Section  12(b)  or  12(g)  of  the 
Exchange  Act;  or 

(b)  is  required  to  file  reports  pursuant  to 
Section  15(d)  of  the  Exchange  Act; 

2.  for  a  period  of  at  least  twenty-four  full 
calendar  months  and  any  p>ortion  of  a  month 
immediately  preceding  the  date  of  filing  this 
Form,  the  registrant: 

(a)  has  been  subject  to  the  requirements  of 
Section  12  or  Section  15(d)  of  the  Exchange 
Act; 

(b)  has  filed  all  material  it  was  required  to 
file  pursuant  to  Sections  13,  14  and  15(d)  of 
the  Exchange  Act;  and 

(c)  has  filed  two  annual  reports  if  its  public 
float  is  less  than  $75  million. 

(3)  for  a  period  of  at  least  twelve  full 
calendar  months  and  any  portion  of  a  month 
immediately  preceding  the  date  of  filing  this 
Form,  the  registrant  has  filed  in  a  timely 
manner  ail  materials  it  was  required  to  file 
pursuant  to  Sections  13, 14  and  15(d)  of  the 
Exchange  Act. 

Note  to  General  Instruction  II.A.2.(c): 

If  a  registrant  filed  a  Form  12b-25  to  delay 
filing  any  report  (or  portion  of  a  report) 
during  that  time  period,  it  must  have  filed 
the  related  report  (or  portion)  within  the  time 
prescribed  by  Rule  12b-25. 

B.  Registrants  Ineligible  to  Incorporate  by 
Reference  and  Rely  on  Autoniatic 
Effectiveness.  A  registrant  must  comply  with 
Item  14  and  is  ineligible  to  rely  on  Securities 
Act  Rule  462(f)(l)(iv)  if  it  fails  to  meet  any 
of  the  conditions  of  General  Instruction  II.  A. 
or  any  of  the  following  is  true: 

1.  within  2  years  before  the  date  of  filing 
this  Form,  the  registrant  was  a  development 
stage  company  that  either: 

(a)  had  no  specific  business  plan  or 
purpose;  or 

(b)  indicated  that  its  business  plan  was  to 
engage  in  a  merger  or  acquisition  with  an 
unidentified  entity  or  entities; 

2.  within  two  years  before  the  date  of  filing 
this  Form,  the  registrant  was  a  shell  entity 
having  few  or  no  assets,  earnings  or 
operations; 

3.  the  registrant  is  registering  an  offering  of 
"penny  stock"  as  defined  in  Exchange  Act 
Rnle  3a51-l  or  has  issued  it  in  the  two  years 
prior  to  the  date  of  filing  this  Form; 

4.  the  registrant  or  any  of  its  subsidiaries 
has,  since  the  end  of  the  last  fiscal  year  for 
which  the  registrant  included  certified 
financial  statements  in  an  Exchange  Act 
report: 

(a)  failed  to  pay  any  dividend  or  sinking 
iund  Lnstalhnent  on  preferred  stock; 

(b)  caused  any  material  delinquency  with 
respect  to  preferred  stock  that  was  not  cured 
witihin  30  days;  or 


(c)  defaulted  on  any  payment  of  principal, 
interest,  a  sinking  fund  installment,  a 
purchase  fund  installment  or  any  other 
instalbnent  on  indebtedness,  or  defaulted  on 
any  rental  on  a  long-term  lease,  if  such  debt 
and  lease  defaults  in  the  aggregate  are 
material; 

5.  the  independent  accountant  that 
examined  the  registrant's  financial 
statements  for  the  most  recent  fiscal  year 
expressed  in  its  report  substantial  doubt 
about  the  registrant's  ability  to  continue  as  a 
going  concern; 

6.  within  three  years  before  the  date  of 
filing,  a  petition  under  the  federal 
bankruptcy  laws  or  any  state  insolvency  law 
was  filed  by  or  against  the  registrant,  or  a 
court  appointed  a  receiver,  fiscal  agent  or 
similar  officer  with  respect  to  the  business  or 
property  of  the  registrant.  If  true,  however, 
this  would  not  disqualify  the  registrant  if  it 
has  filed  an  annual  report  with  audited 
financial  statements  subsequent  to  its 
emergence  from  that  bankruptcy,  insolvency 
or  receivership  process; 

7.  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
person  nominated  to  any  of  those  positions, 
or  undervmter  was  convicted  of  any  felony 
or  misdemeanor  described  in  clauses  (i) 
through  (iv)  of  Section  15(b)(4)(B)  of  the 
Exchange  Act; 

8.  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
person  nominated  to  any  of  those  positions, 
or  underwriter  was  made  the  subject  of  a 
judicial  or  administrative  decree  or  order 
arising  out  of  a  governmental  action  that: 

(a)  prohibits  future  violations  of  any 
antifraud  provision  of  the  securities  laws  or 
Section  5  of  the  Seciu-ities  Act; 

(b)  requires  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  to  any 
of  those  positions,  or  underwriter  cease  and 
desist  from  violating  any  antifiraud  provision 
of  the  securities  laws  or  from  violating 
Section  5  of  the  Securities  Act;  or 

(c)  determines  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  to  any 
of  those  positions,  or  underwriter  violated 
any  antifraud  provision  of  the  securities  laws 
or  Section  5  of  the  Securities  Act; 

9.  the  registrant  is  a  "small  business 
issuer,"  as  defined  in  Securities  Act  Rule 
405,  that  provided  the  "Information  Required 
in  Annual  Report  of  Transitional  Small 
Business  Issuers"  in  its  most  recent  annual 
report  on  Form  10-KSB;  and 

10.  the  registrant  would  incorporate  by 
reference  into  its  Form  A  registration 
statement  a  report  under  the  Exchange  Act 
diat: 

(a)  the  Commission,  after  review,  requested 
that  the  registrant  amend  in  accordance  with 
its  comments;  and 

(b)  either  the  registrant  did  not  amend  the 
report  or,  in  the  Commission's  judgment,  did 
not  amend  the  report  in  accordance  with  the 
Commission's  comments. 

C.  Successor  Registrants.  We  will  deem  a 
successor  registrant  to  have  satisfied  the 
eligibility  requirements  of  General 


Instruction  II.A.  of  this  Form  if  it  satisfies 
either  of  the  following  requirements: 
l.(a)  taken  together,  the  registrant  and  its 
predecessor(s)  meet  the  eligibility 
requirements  in  General  Instruction  II.A.  of 
this  Form; 

(b)  the  primary  purpose  of  the  succession 
was  to  change  the  state  or  other  jurisdiction 
of  incorporation  of  the  predecessor(s)  or  to 
form  a  holding  company  for  the 
predecessorfs);  and 

(c)  the  assets  and  liabilities  of  the  successor 
at  the  time  of  succession  were  substantially 
the  same  as  those  of  the  predecessor;  or 

2.  the  predecessor(s)  met  the  eligibility 
requirements  of  General  Instruction  II.A.  of 
this  Form  at  the  time  of  succession  and  the 
registrant  has  continued  to  meet  them  since 
the  succession. 

in.  Domestic  and  Foreign  Registrants 

A.  Definitions. 

1.  As  used  in  this  Form,  "U.S.  registrant" 
includes  all  registrants  other  than  foreign 
govermnents  and  foreign  private  issuers. 

2.  As  used  in  this  Form,  "foreign 
registrant"  includes  only  registrants  that  are 
foreign  private  issuers. 

3.  "Foreign  government"  and  "foreign 
private  issuer"  are  defined  in  Rule  405  of 
Regulation  C. 

B.  Information  Required. 

1.  U.S.  registrants  must  provide  all 
information  required  by  the  Items  of  this 
Form  except  where  the  Item  expressly 
identifies  the  requirement  as  applying  only  to 
foreign  registrants. 

2.  Foreign  registrants  must  provide  all 
information  required  by  the  Items  of  this 
Form  except  where  the  Item  expressly 
identifies  the  requirement  as  applying  only  to 
U.S.  registrants. 

IV.  Free  Writing  Prospectus  Information 

You  should  read  Securities  Act  Rule  165. 
That  rule  permits  a  Form  A  registrant  and 
those  acting  on  its  behalf  to  use  "free 
writing"  offering  materials  that  do  not  meet 
the  requirements  of  Section  10  of  the  Act. 
Those  offering  materials  may  be  used  after 
the  registrant  has  filed  with  the  Commission 
a  registration  statement  containing  the 
Section  10  prospectus.  If  you  use  a 
prospectus  in  reliance  on  that  Rule,  you  must 
file  it  when  required  to  do  so  by  Securities 
Act  Rule  425. 

V.  Securities  Act  Rules  and  Regulations 

A.  Prospectus  delivery.  You  should  read 
Securities  Act  Rule  172.  That  rule  describes 
prospectus  delivery  obligations  applicable  to 
offerings  registered  on  this  Form. 

B.  Preparation  and  filing  of  Form.  You 
should  read  the  other  rules  and  regulations 
under  the  Securities  Act  (Part  230  of  Title  17 
of  the  Code  of  Federal  Regulations), 
particularfy  Regulation  C,  Regulation  S-K 
and  Form  .20-P.  Regulation  C  contains 
general  requirements  regarding  the 
preparation  and  filing  of  registration 
statements.  Regulation  S-K  contains  non- 
financial  statement  disclosure  requirements 
applicable  to  registration  statements.  Form 
20-F  also  contains  non-financial  statement 
disclosure  requirements,  but  they  apply  only 
to  foreign  private  issuers. 
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C.  Blank  check  companies.  If  the  offering 
registered  on  this  Form  relates  to  a  blank 
check  company,  you  should  read  Securities 
Act  Rule  419.  Among  other  things,  that  Rule 
contains  additional  disclosure  requirements. 

VI.  Foreign  Registrant  Financial  Statements 

A.  A  foreign  registrant  must  reconcile  its 
fmancial  statements  included  in  or 
incorporated  into  this  registration  statement. 
It  must  reconcile  them  to  Item  18  of  Form 
20-F,  except  as  otherwise  permitted  in 
paragraph  B  of  this  General  Instruction. 

B.  A  foreign  registrant  need  only  reconcile 
its  financial  statements  to  Item  17  of  Form 
20-F  if: 

1.  it  is  registering  an  offering  of  its  non- 
convertible  investment  grade  securities.  A 
security  is  "investment  grade"  if.  at  the  time 
of  sale: 

(a)  it  is  rated  by  at  least  one  nationally 
recognized  statistical  rating  organization 
("NRSRO")  (as  that  term  is  used  in  Exchange 
Act  Rule  15c3-l(c)(2)(vi)(F))  in  one  of  the 
generic  rating  categories  that  signify 
investment  grade;  and 

(b)  no  other  NRSRO  rating  the  secxirity  has 
placed  it  in  a  category  that  does  not  signify 
investment  grade; 

2.  it  is  registering  an  offering  of  its ' 
securities  to  be  issued  u[>on  the  exercise  of 
outstanding  rights  granted  pro  rata  to  all 
existing  security  holders  of  the  class  of 
securities  to  which  the  rights  attach; 

3.  it  is  registering  an  offering  of  its 
securities  pursuant  to  a  dividend  or  interest 
reinvestment  plan; 

4.  it  is  registering  an  offering  of  its 
securities  upon  the  conversion  of  outstanding 
convertible  securities  that  it  (or  its  affiliate) 
issued;  or 

5.  it  is  registering  an  offering  of  its 
securities  upon  the  exercise  of  outstanding 
transferrable  warrants  that  it  (or  its  affiliate) 
issued. 

C.  Notwithstanding  paragraphs  B.2.,  B.3., 
B.4.  and  B.5.  of  this  General  Instruction,  if 
securities  are  to  be  offered  or  sold  in  a 
standby  underwriting  in  the  United  States  or 
by  similar  arrangement,  the  registrant  must 
reconcile  its  financial  statements  to  Item  18 
of  Form  20-F. 

Vn.  Roll-Up  Transactions 

A.  The  registrant  must  comply  with  the 
disclosure  provisions  of  Subpart  900  of 
Regulation  S-K  if  it  registers  a  roll-up 
transaction  (as  defined  in  Item  901(c)  of 
Regulation  S-K)  on  this  Form,  even  if  the 
registrant  is  a  "small  business  issuer"  as 
defined  in  Securities  Act  Rule  405.  To  the 
extent  that  the  disclosure  requirements  of 
Subpart  900  are  inconsistent  with  the 
disclosure  requirements  of  this  Form,  the 
requirements  of  Subpart  900  control. 

B.  If  the  registrant  registers  a  roll-up 
transaction  on  this  Form,  special  prospectus 
delivery  requirements  apply.  See  Securities 
Act  Rule  172(e). 

C.  You  should  read  the  proxy  rules  and 
Rule  14e-7  of  the  tender  offer  rules.  They 
contain  provisions  specifically  applicable  to 
roll-up  transactions.  Those  provisions  apply 
whether  or  not  the  entities  involved  have 
registered  securities  under  Section  12  of  the 
Exchange  Act. 


Vm.  Effectiveness  of  Registration  Statement 
and  Post-Efifective  Amendments 

A.l.  Registration  statements  on  this  Form 
will  become  effective  automatically  pursuant 
to  Securities  Act  Rule  462(f)(l)(iv)  on  the 
date  designated  by  the  registrant  on  the  front 
page  of  the  Form  if: 

(i)  the  registrant  meets  the  requirements  of 
General  Instruction  II.A.  or  II. C.  and  is  not 
disqualified  as  specified  in  General 
Instruction  II. B.;  and 

(A)  the  registrant  has  a  public  float  of  $75 
million  or  more;  or 

(B)  the  annual  report  filed  by  the  registrant 
for  its  most  recently  completed  fiscal  year 
end  was  reviewed  by  the  staff  of  the 
Commission,  was  amended  in  accordance 
with  the  staffs  conmients  (if  so  requested) 
and  is  incorporated  by  reference  into  the 
Form  A. 

2.  "Public  float"  means  the  aggregate 
market  value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity 
securities  held  by  persons  other  than 
affiliates  of  the  registrant,  as  of  the  end  of  the 
registrant's  last  fiscal  quarter. 

3.  Under  Rule  462(f)(l)(iv),  registrants  may 
designate  that  the  Form  will  become  effective 
either: 

(i)  upon  filing  with  the  Commission; 

(ii)  at  the  date  and  time  as  set  forth  on  the 
front  page  of  the  Form; 

(iii)  as  specified  in  a  later  amendment  to 
the  Form. 

4.  Before  filing  this  Form  in  reliance  on 
Rule  462(0(1  )(iv),  registrants  must  obtain  the 
concurrence  of  the  underwriter  with  the 
designated  effective  date. 

5.  Registration  statements  on  this  Form 
filed  in  reliance  on  Securities  Act  Rule 
462(f)(l)(iv)  become  public  upon  filing  and 
are  not  reviewed  by  the  Commission  staff 
prior  to  the  effective  date  desj^ated  by  the 
issuer.  Confidential  treatment  requests  with 
respect  to  information  that  the  registrant  is 
required  to  file  in  this  Form  may,  however, 
be  reviewed  by  the  staff.  As  a  result,  when 
the  issuer  plans  to  have  the  Form  become 
effective  upon  filing  or  fewer  than  20  days 
thereafter,  it  must  furnish  to  the  staff  in 
advance  of  filing,  any  request  it  wishes  to 
make  for  confidential  treatment  of 
information  relating  to  the  Form.  See 
Securities  Act  Rule  406.  The  Commission 
must  act  on  the  confidential  treatment 
request  before  this  Form  becomes  effective. 

B.  Any  post-effective  amendment  filed  on 
this  Form  by  a  registrant  eligible  to  designate 
its  effective  date  as  described  in  General 
Instruction  VIII.A.  also  shall  become  effective 
as  designated  by  the  registrant.  See  General 
Instruction  VIII.A.2.  and  Securities  Act  Rule 
464. 

EX.  Registration  of  Additional  Securities. 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 
Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 


4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A.  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effecftive  registration 
statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462fb)  registration  statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  4S2(b)  registration  statement. 

Note  to  General  Instruction  IXC. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

X.  Concurrent  Registration  of  Securities 
under  the  Exchange  Act. 

A.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  the  later  of: 

1 .  receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  this  Form  that 
the  securities  have  been  approved  for  listing; 
or 

2.  effectiveness  of  this  registration 
statement. 

B.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(g) 
shall  become  effective  upon  the  effectiveness 
of  this  registration  statement. 

C.  If  the  registrant  is  required  to  file  an 
annual  repwrt  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  repxDrt  within  the  time  period 
specified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  repwrt  is 
due. 

D.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  of  this  Form. 

Part  I — Information  Required  in  the 
Prospectus 

Item  1.  Front  Cover  Page  of  the  Registration 
Statement  and  CXitside  Front  Cover  Page  of 
the  Prospectus 

(a)  Provide  the  information  required  by 
Item  501  of  Regulation  S-K. 

(b)  If  the  registrant  is  a  real  estate  entity  as 
define3  in  Item  1101  of  Regulation  S-K, 
provide  the  information  required  by^ltem 
1102  of  Regulation  S-K. 

Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

Provide  the  information  required  by  Item 
502  of  Regulation  S-K. 

Item  3.  Prospectus  Summary.  Risk  Factors, 
and  Ratio  of  Earnings  to  Fixed  Charges 

(a)  Provide  the  information  required  by 
Item  503  of  Regulation  S-K. 

(b)  If  the  registrant  is  a  real  estate  entity  as 
defined  by  Item  1101  of  Regulation  S-K, 
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provide  the  information  required  by  Item 
1103  of  Regulation  S-K. 

Note  to  Item  3. 

Information  is  required  by  this  Item  only 
to  the  extent  that  it  is  not  already 
incorporated  by  reference  from  an  Exchange 
Act  report. 

Item  4.  Use  of  Proceeds 

Provide  the  information  required  by  Item 

504  of  Regulation  S-K. 

Item  5.  Determination  of  Offering  Price 

Provide  the  information  required  by  Item 

505  of  Regulation  S-K. 

Item  6.  Dilution 

Provide  the  information  required  by  Item 

506  of  Regulation  S-K. 

Item  7.  Selling  Security  Holders 

Provide  the  information  required  by  Item 

507  of  Regulation  S-K. 

Item  8.  Plan  of  Distribution 

Provide  the  information  required  by  Item 

508  of  Regulation  S-K. 

Item  9.  Description  of  Securities 

Provide  the  information  required  by  Item 
202  of  Regulation  S-K. 

Item  10.  Interests  of  Named  Experts  and 
Counsel 

Provide  the  information  required  by  Item 

509  of  Regulation  S-K. 

Item  11.  Real  Estate  Entities 

If  the  registrant  is  a  real  estate  entity  as 
defined  in  Item  1101  of  Regulation  S-K, 
provide  the  information  required  by  Item 
1104  and  Items  1108  through  Item  1112  of 
Regulation  S-K. 

Item  12.  Information  Required  for  Seasoned 
Form  A  Companies 

If  the  registrant  meets  the  requirements  of 
General  Instruction  II.  of  this  Form  and  elects 
to  comply  with  this  Item  and  Item  13  (instead 
of  Item  14).  it  must  do  the  following: 

(a)  Annual  report.  Deliver  together  with  the 
prospectus  a  copy  of  its  latest  annual  report 
filed  pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act. 

(b)  Quarterly  information.  U.S.  registrants; 
Provide  the  information  required  by  Part  I  of 
Form  10-Q  (or  Form  10-QSB.  if  applicable) 
for  the  most  recent  fiscal  quarter  following 
the  fiscal  year  covered  by  the  annual  report 
delivered  pursuant  to  this  Item.  The 
registrant  must: 

(1)  include  that  information  in  the 
prospectus;  or  (2)  deliver  together  with  the 
prospectus  a  copy  of  its  latest  Form  10-Q  (or 
10-QSB); 

Notes  to  Items  12(a)  and  i2(b). 

1.  Indicate  in  the  prospectus  that  it  is 
accompanied  by  the  reports  that  the 
registrant  sends  pursuant  to  paragraphs  (a) 
and  (b)  of  this  Item. 

2.  If  the  registrant  incorporates  by  reference 
portions  of  any  other  document  into  a  report 
it  delivers  under  this  Item,  it  also  must 
deliver  the  incorporated  portions  with  it. 

3.  If  the  registrant's  Form  10-Q  (or  10- 
QSB)  for  the  most  recent  quarter  is  not  due 
to  be  filed  prior  to  the  effective  date  of  the 
registration  statement,  it  may  provide  the 
information  for  the  previous  fiscal  quarter  to 


satisfy  Item  12(b).  For  this  purpose,  the  due 
date  is  calculated  without  the  extension 
provided  by  Exchange  Act  Rule  12b-25. 

(c)  Current  financial  statements.  Foreign 
registrants:  If  the  financial  statements  you 
incorporate  by  reference  in  accordance  with 
Item  13  of  this  Form  are  not  sufficiently 
current  to  comply  with  Rule  3-19  of 
Regulation  S-X,  you  must  provide  financial 
statements  necessary  to  comply  with  that 
Rule.  You  must  do  so  through  one  of  the 
following  means: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  include  that  information  in  an  amended 
or  a  newly  filed  Exchange  Act  report, 
disclose  in  the  prospectus  that  you  have  done 
so.  incorporate  that  report  by  reference  into 
the  effective  registration  statement,  and 
deliver  it  together  with  the  prospectus. 

(d)  Other  financial  information.  If  not 
reflected  in  the  registrant's  annual  report 
delivered  to  investors  in  accordance  with 
paragraph  (a)  of  this  Item,  provide: 

(1)  financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  the  one 
being  registered; 

(2)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interest  method  of  accounting; 
and 

(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Rule 
ll-Ol(b)  or  Regulation  S-X; 

(3)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X,  if  a  change  in 
accounting  principles  or  correction  of  an 
error  required  a  material  retroactive 
restatement  of  financial  statements;  or 

(4)  any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business.  See 
Item  2  of  Form  8-K  and  Instruction  3  to  Rule 
ll-02(b)  of  Regulation  S-X. 

Instructions  to  Item  12(d). 

1.  You  may  incorporate  by  reference  into 
the  effective  registration  statement  the 
information  required  by  paragraph  (d)  of  Item 
12.  If  you  incorporate  it,  you  must  deliver  it 
together  with  the  prospectus. 

2.  Foreign  registrants:  You  should  read 
Rules  4-01(a)(2)  and  10-01  of  Regulation  S- 
X. 

(e)  Material  changes.  Describe  any  material 
change  in  the  registrant's  affairs  that: 

(1)  has  occurred  since  the  end  of  the  fiscal 
year  covered  by  the  annual  report  delivered 
pursuant  to  this  Item;  and 

(2)  the  registrant  has  not  described  in  an 
Exchange  Act  report  delivered  together  with 
the  prospectus  in  accordance  with  this  Item. 

Instructions  to  Item  12. 

1.  The  registrant  must  deliver  information 
required  by  this  Item  with  the  first 
prospectus  it  delivers.  It  need  not  deliver  that 
information  with  any  subsequent  prospectus 
sent  to  the  same  person. 

2.  Any  reports  the  registrant  delivers 
together  with  the  prospectus  pursuant  to  this 
Item  must  be  delivered  without  charge  to  the 
investor. 


3.  Small  business  issuers.  Small  business 
issuers  may  provide  the  information  required 
by  Item  11  of  Form  SB-2,  instead  of  the 
information  required  by  this  Item. 

Item  13.  Incorporation  of  Certain  Information 
by  Reference  for  Seasoned  Form  A 
Companies 

If  the  registrant  provides  information  in 
accordance  with  Item  12  of  this  Form: 

(a)  it  must  incorporate  by  reference  into  the 
prospectus  that  is  part  of  the  effective 
registration  statement: 

(1)  its  latest- annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d}  of  the 
Exchange  Act  that  contains  audited  financial 
statements; 

(2)  any  reports  it  filed  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act  since  the 
end  of  that  fiscal  year  covered  by  its  annual 
report  incorporated  in  this  Form. 

Instructions  to  Item  13(a). 

1.  List  in  the  prospectus  that  is  part  of  the 
effective  registration  statement  all  documents 
filed  prior  to  effectiveness  that  are 
incorporated  by  reference. 

2.  You  should  read  Rule  439  regarding 
consent  to  the  use  of  material  incorporated 
by  reference. 

(b)  You  must  set  forth  the  following 
undertakings  in  the  prosjjectus: 

(1)  that  you  will  provide  to  each  person, 
including  any  beneficial  owner,  to  whom  a 
prospectus  is  delivered,  a  copy  of  any 
information  that  has  been  incorporated  by 
reference  in  the  prospectus  but  not  delivered 
with  the  prospectus; 

(2)  that  you  will  provide  this  information 
upon  written  or  oral  request; 

(3)  that  you  will  provide  this  information 
at  no  cost  to  the  requester; 

(4)  that  you  will  send  a  copy  of  that 
information  within  one  business  day  of  any 
request  for  that  information; 

(5)  that  you  will  send  those  incorporated 
documents  in  a  manner  that  should  result  in 
delivery  within  three  business  days;  and 

(6)  that  the  name,  address  and  telephone 
number  to  which  the  request  for  this 
information  must  be  made  is:  [fill  in 
information]. 

Instructions  to  Item  13(b). 

1.  The  undertakings  cover  all  documents 
incorporated  by  reference  through  the  date  of 
responding  to  the  request. 

2.  If  you  send  any  of  the  information  that 
is  incorporated  by  reference  in  the 
prospectus  to  security  holders,  you  also  must 
send  any  exhibits  that  are  specifically 
incorporated  by  reference  in  that 
information. 

(c)  In  the  prospectus,  you  must: 

(1)  identify  the  reports  and  other 
information  that  you  file  with  the 
Commission; 

(2)  state  that  the  public: 

(i)  may  read  and  copy  materials  you  file 
with  the  Commission  at  the  Commission's 
Public  Reference  Room  at  450  Fifth  Street, 
N.W.,  Washington,  DC.  20549;  and 

(ii)  may  obtain  information  on  the 
operation  of  the  Public  Reference  Room  by 
calling  the  Conmiission  at  1-800-SEC-0330; 
and 

(3)  if  you  are  an  electronic  filer,  state  that 
the  Commission  maintains  an  Internet  web 
site  that  contains  reports,  proxy  and 
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information  statements,  and  other 
information  regarding  issuers  that  file 
electronically  with  the  Commission  and  state 
the  address  of  that  site  (http://www.sec.gov). 
You  are  encouraged  to  give  your  Internet  web 
site  address,  if  available. 
Item  14.  Information  Required  for  All  Other 
Companies 

Any  registrant  that  does  not  provide 
information  in  accordance  with  Items  12  and 
13  must  provide  the  following  information: 

(a)  Description  of  Business. 

(1)  U.S.  registrants:  Item  101  of  Regulation 
S-K. 

(2)  Foreign  registrants:  Item  1  of  Form  20- 
F. 

(b)  Description  of  Property. 

(1)  U.S.  registrants:  Item  102  of  Regulation 
S.K. 

(2)  Foreign  registrants:  Item  2  of  Form  20- 
F. 

(3)  If  the  registrant  is  a  real  estate  entity  as 
defined  in  Item  1101  of  Regulation  S-K, 
provide  the  information  required  by  Items 
1105, 1106  and  1107  of  Regulation  S-K  in 
lieu  of  the  information  required  by  paragraph 
(b)(i)or(b)(ii)ofthisItem. 

(c)  Legal  Proceedings. 

(1)  U.S.  registrants:  Item  103  of  Regulation 
S-K. 

(2)  Foreign  registrants:  Item  3  of  Form  20- 
F. 

(d)  Market  Information. 

(1)  U.S.  registrants:  If  the  registrant  is 
offering  common  equity  securities.  Item  201 
of  Regulation  S-K. 

(2)  Foreign  registrants:  Item  5  of  Form  20- 
F. 

(e)  Financial  Statements. 
(1)  U.S.  registrants: 

(i)  financial  statements  meeting  the 
requirements  of  Regulation  S-X  and  any 
information  required  by  Rule  3-05  and 
Article  1 1  of  Regulation  S-X; 

(ii)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where: 

(A)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interest  method  of  accounting; 
and 

(B)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Rule 
ll-Ol(b)  or  Regulation  S-X; 

(iii)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X,  if  a  change  in 
accounting  principles  or  correction  of  an 
error  required  a  material  retroactive 
restatement  of  financial  statements;  and 

(iv)  any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business.  See 
Item  2  of  Form  8-K  and  Instruction  3  to  Rule 
ll-02(b)  of  Regulation  S-X. 

(2)  Foreign  registrants:  hem  18  of  Form  20- 
F  except  if  you  may  comply  with  Item  17  of 
Form  20-F  pursuant  to  General  Instruction 
VI. 

Instructions  to  Item  14(e). 
I    1.  File  schedules  required  by  Regulation  S- 
X  as  "Financial  Statement  Schedules" 
pursuant  to  Item  20  of  this  Form. 

2.  Foreign  registrants:  Your  financial 
statements  must  comply  with  Rule  3-19  of 


Regulation  S-X.  See  also  Rules  4-01(a)(2)  and 
10-01  of  Regulation  S-X. 

(f)  Exchange  Controls. 

(i)  U.S.  registrants:  Not  applicable, 
(ii)  Foreign  registrants:  Item  6  of  Form  20- 
F. 

(g)  Taxation. 

(i)  U.S.  registrants:  Not  applicable, 
(ii)  Foreign  registrants:  Item  7  of  Form  20- 
F. 
(h)  Selected  Financial  Data. 
(i)  U.S.  registrants:  Item  301  of  Regulation 
S-K. 

(ii)  Foreign  registrants:  Item  8  of  Form  20- 
F. 
(i)  Supplementary  Financial  Information. 
(i)  U.S.  registrants:  Item  302  of  Regulation 
S-K. 
(ii)  Foreign  registrants:  Not  applicable, 
(j)  Management's  Discussion  and  Analysis. 
(i)  U.S.  registrants:  Item  303  of  Regulation 
S-K. 

(ii)  Foreign  registrants:  Item  9  of  Form  20- 
F. 

(k)  Changes  In  and  Disagreements  With 
Accountants. 

(i)  U.S.  registrants:  Item  304  of  Regulation 
S-K. 
(ii)  Foreign  registrants:  Not  applicable. 
(1)  Quantitative  and  Qualitative 
Disclosures  of  Market  Risk. 

(i)  U.S.  registrants:  Item  305  of  Regulation 
S-K. 

(ii)  Foreign  registrants:  Item  9A  of  Form  20- 
F. 
(m)  Directors  and  Executive  Officers. 
(i)  U.S.  registrants:  Item  401  of  Regulation 
S-K. 

(ii)  Foreign  registrants:  Item  10  of  Form  20- 
F. 
(n)  Executive  and  Officer  Compensation. 
(i)  U.S.  registrants:  Item  402  of  Regulation 
S-K. 

(ii)  Foreign  registrants:  Item  11  of  Form  20- 
F. 
(o)  Control  of  Registrant. 
(i)  U.S.  registrant:  Item  403  of  Regulation 
S-K. 

(ii)  Foreign  registrant:  Item  4  of  Form  20- 
F. 
(p)  Options  Issued  by  Registrant. 
(i)  U.S.  registrants:  Not  applicable. 

(ii)  Foreign  registrants:  Item  12  of 
Form  20-F. 

(q)  Interest  of  Management  in  Certain 
Transactions. 

(i)  U.S.  registrant:  Item  404  of 
Regulation  S-K. 

(ii)  Foreign  registrant:  Item  13  of  Form 
20-F. 

Item  15.  Disclosure  of  Commission  Position 
on  Indemnification  for  Securities  Act 
Liabilities 

Provide  the  information  required  by  Item 

510  of  Regulation  S-K. 

Part  n — ^Information  Not  Required  in  the 
Prospectus 

Item  16.  Other  Expenses  of  Issuance  and 
Distribution 
Provide  the  information  required  by  I*em 

511  of  Regulation  S-K. 


Item  17.  Indemnification  of  Directors  and 
Officers 

Provide  the  information  required  by  Item 
702  of  Regulation  S-K. 
Item  18.  Recent  Sales  of  Unregistered 
Securities 

Provide  the  information  required  by  Item 
701  of  Regulation  S-K,  unless  incorporated 
by  reference. 

Item  19.  Sales  to  Special  Parties 

If  the  registrant  is  a  real  estate  entity  as 
defined  in  Item  1101  of  Regulation  S-K, 
provide  the  information  required  by  Item 
111  3*of  Regulation  S-K. 

Item  20.  Exhibits 

(a)  Provide  the  information  required  by 
Item  601  of  Regulation  S-K. 

(b)  Provide  dhe  financial  statement 
schedules  required  by  Regulation  S-X  and 
Items  11  or  13  of  this  Form.  List  each 
schedule  according  to  the  number  assigned  to 
it  in  Regulation  S-X. 

Item  21.  Undertakings 

Provide  the  information  required  by  Item 
512  of  Regulation  S-K. 

Signatures 

The  registrant  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 

(Registrant) 

By  (Signature  and  Title)    

Date 

The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
required  to  he  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  t)elow  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title) 

Dat^ 

By  (Signature  and  Title)    

Date 


Signature  Instructions. 

1.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  registrant; 

(b)  its  principal  executive  officer  or 
officers; 

(cT  its  principal  financial  officer; 

(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
dirA:tors. 

2.  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement 
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3.  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement.  See  Securities  Act  Rule  402 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

91.  By  adding  §  239.5  and  Form  B  to 
read  as  follows: 

§  239.5  Form  B,  for  registration  under  the 
Securities  Act  oT  1933  of  certain  offerings, 
and  optional  concurrent  registration  under 
the  Securities  Exchange  Act  of  1934. 

(a)  A  registrant  may  use  this  Form  for 
registration  of  securities  offerings  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.)  ("Securities  Act")  if: 

(1)  It  is  not  a  foreign  government  as 
defined  in  §  230.405  of  this  chapter; 

(2)  It  meets  all  of  the  requirements  of 
General  Instruction  I.B.  of  this  Form, 
unless  otherwise  specified  in  General 
Instruction  I.C.; 

(3)  The  offering  is  one  of  those 
described  in  General  Instruction  I.C.  of 
this  Form  and  is  not  a  roll-up 
transaction  as  defined  in  Item  901(c)  of 
Regulation  S-K  (§  229.901(c)  of  this 
chapter);  and 

(4)  Form  C  (§  230.6  of  this  chapter)  is 
not  authorized  for  registration  of  the 
offering. 

(b)  A  registrant  also  may  use  this 
Form  to  register  concurrently  under 
Section  12(b)  or  12(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
It  may  register  under  the  Exchange  Act 
any  class  of  securities  that  are  the 
subject  of  the  offering  it  is  registering 
under  the  Securities  Act.  To  register,  the 
registrant  must  check  the  appropriate 
box(es)  on  the  cover  page  of  this  Form 
and  identify  which  class(es)  of 


securities  it  is  registering  under  Section 
12(b)  or  12(g)  of  the  Exchange  Act. 

Note:  The  text  of  Form  B  will  not  appear 
in  the  Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

FORM  B— Registration  Statement  Under  The 
Act  of  1933  [And  Optional  Registration 
Pursuant  to  Section  12(b)  or  12(g)  of  the 
Securities  Exchange  Act  of  1934] 


appropriate  box  and  provide  the  information 

indicated  below: 

[    ]  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchange  on  which  listed: 


(Exact  name  of  Registrant  as  specified  in  its 
charter) 


(Translation  of  Registrant's  name  into 
English,  if  applicable) 


This  Section  12(b)  registration  will  become 
effective  upon  the  later  of  (l)  effectiveness  of 
this  Form  B;  or  (2)  receipt  by  the  Commission 
of  certification  from  the  national  securities 
exchange  listed  above. 
[    I  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(g): 
Title  of  each  class: 


(State  or  other  jurisdiction  of  incorporation 
or  organization) 


Name  of  market  on  which  quoted: 


(I.R.S.  Employer  Identification  Number) 


(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 


(Name,  address  and  telephone  number  of 
Registrant's  agent  for  service) 


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 

***** 

Approximate  date  of  commencement  of  sales 


If  you  are  a  foreign  private  issuer  as 
defined  in  Securities  Act  Rule  405,  check  the 
following  box.  [    ] 

If  you  are  not  a  foreign  private  issuer  as 
defined  in  Securities  Act  Rule  405,  check  the 
following  box.  [    ] 

If  any  of  the  securities  being  registered  on 
this  Form  are  to  be  offered  pursuant  to 
Securities  Act  Rule  415,  check  the  following 
box.  [    I 

If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g) 
Exchange  Act  any  class  of  securities  that  are 
the  subject  of  the  offering  you  are  registering 
under  the  Securities  Act,  check  the 

Calculation  of  Registration  Fee 


Section  12(g)  registration  statements 
become  effective  automatically  60  days  after 
filing.  You  may  check  box  1  or  2,  below,  to 
shorten  this  time  period.  Also,  you  may 
check  box  3,  below,  to  preserve  your  option 
to  shorten  this  time  period.  If  you  check  box 
3  and  do  not  file  a  later  amendment,  the 
registration  of  the  class  of  securities  listed 
above  will  become  effective  60  days  after 
filing  of  this  Form  B. 

We  propose  that  this  filing  become 
effective  (check  appropriate  box): 

1.  [    )  upon  filing  with  the  Commission. 
By  checking  this  box,  the  undersigned  are 
certifying  compliance  with  the  delivery 
requirements  of  Securities  Act  Rule  172(a)  in 
connection  with  the  offering.  In  addition,  in 
checking  this  box,  any  underwriter  in 
connection  with  the  offering  also  is 
requesting  that  the  registration  statement 
become  effective  upon  filing. 

2.  [    )  on  (date)  at  (time) .  By  checking  this 
box,  the  undersigned  are  certifying 
compliance  with  the  delivery  requirements  of 
Securities  Act  Rule  172(a)  in  connection  with 
the  offering.  In  addition,  in  checking  this 
box,  any  underwriter  in  connection  with  the 
offering  also  is  requesting  that  the 
registration  statement  become  effective  upon 
the  date  and  time  designated. 

3.  [    las  specified  in  a  later  amendment 
to  this  Form. 


Title  of  each  class  of  securities  to  be  registered 


Amount  to 
be  reg- 
istered 


Proposed 

maximum 

offering 

price  per 

unit 


Proposed 

maximum 

agoregate 

offering 

price 


Amount  of 

registration 

fee 


Notes  to  the  Fee  Table: 

1.  Set  forth  any  explanatory  details  relating  to  the  fee  table  in  footnotes  to  the  table 
Act'p'iris'f  inV?;,S'.''"'  '''  '"'  '^  "°'  '"''"''  "°^  '^^  '"'°'"^'*°"  P^«^«"'«d  in  this  table,  refer  to  the  applicable  provisions  of  Securities 
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was  previously  ( 

5.  Where  two 
ous  basis  pursu 
faring  price"  ani 
must,  however. 
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3.  If  the  fee  is  calculated  under  Rule  457(o),  the  "Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unit"  need  not  ap- 

^*4^  If  any  of  the  securities  registered  are  not  sold  in  connection  with  this  offering,  the  registrant  (or  a  qualifying  wholly-owned  subsidiary)  may 
use  the  dollar  amount  of  the  fee  paid  with  respect  to  the  unsold  securities  to  offset  the  total  fee  due  on  its  subsequent  registration  statement. 
See  Rule  457(p).  When  offsetting  any  part  of  the  fee  under  Rule  457(p),  the  registrant  must  state  the  dollar  amount  being  offset  in  a  footnote  to 
the  fee  table  and  must  identify  the  file  number  of  the  registration  statement  and  the  amount  and  dass  of  securities  in  connection  with  which  the 
offsetting  fee  was  previously  paid.  Use  of  Rule  457(p)  to  offset  any  fee  automatically  deregisters  the  securities  in  connection  with  which  the  fee 

wQS  DrGviouslv  Dflid  » 

5  Where  two  or  more  classes  of  securities  are  being  registered  pursuant  to  General  Instruction  \.C.f..  I.C.2.  or  I.C.4.  on  a  delayed  or  continu- 
ous basis  pursuant  to  Securities  Act  Rule  415(a)(1)(x)  and  Rule  457(o),  the  registrant  need  only  specify  the  "Proposed  maximum  aggregate  of- 
ferino  price"  and  the  "Amount  of  registration  fee"  for  all  classes  listed  in  the  fee  table  as  a  group,  not  for  each  individual  dass.  The  registrant 
must  however  list  each  of  the  dasses  of  securities  under  the  "Title  of  each  dass  of  securities  to  be  registered"  section  of  the  fee  table. 


pursuant  to 


)f  Securities 


General  Instructions 

I.  Eligibility  Requirements  for  Form  B 

A.  General  Requirement. 

1.  A  registrant  may  use  this  Form  for 
registration  of  securities  offerings  under  the 
Securities  Act  of  1933  if: 

(a)  it  is  not  a  foreign  government  as  defined 
io  Securities  Act  Rule  405; 

(b)  it  meets  all  of  the  requirements  of 
General  Instruction  IB.,  unless  otherwise 
specified  in  General  Instruction  I.C.; 

(c)  the  offering  is  one  of  those  described  in 
General  Instruction  I.C.  and  is  not  a  roll-up 
transaction  as  defined  in  Item  901(c)  of 
Regulation  S-K;  and 

(d)  Form  C  is  not  authorized  for 
registration  of  the  offering. 

2.  A  registrant  also  may  use  this  Form  to 
register  concurrently  under  Section  12(b)  or 
12(g)  of  the  Exchange  Act.  It  may  register 
under  the  Exchange  Act  any  class  of 
securities  that  are  the  subject  of  the  offering 
it  is  registering  under  the  Securities  Act.  To 
register,  the  registrant  must  check  the 
appropriate  box(es)  on  the  cover  page  of  this 
Form  and  identify  which  class(es)  of 
securities  it  is  registering  under  Section  12(b) 
or  12(g). 

[  ;B.  Eligible  Registrants. 

I  1.  The  registrant: 

I  ,(a)  has  a  class  of  securities  registered 
pursuant  to  Section  12(b)  or  12(g)  of  the 
Exchange  Act;  or 

(b)  is  required  to  file  reports  pursuant  to 
Section  15(d)  of  the  Exchange  Act. 

2.  For  a  period  of  at  least  12  full  calendar 
months  and  any  portion  of  a  month 
immediately  preceding  the  date  of  filing  this 
Form,  the  registrant: 

'   (a)  has  been  subject  to  the  requirements  of 
Section  12  or  15(d)  of  the  Exchange  Act; 

(b)  has  filed  all  the  material  it  was  required 
to  file  pursuant  to  Sections  13, 14  and  15(d) 
of  the  Exchange  Act; 

(c)  has  filed  in  a  timely  manner  all 
materials  it  was  required  to  file  pursuant  to 
Sections  13, 14  and  15(d)  of  the  Exchange 
Act. 

1   Note  to  General  Instruction  I.B.2.(cj:  If  a 
registrant  filed  a  Form  12b-25  to  delay  filing 
any  report  (or  a  portion  of  a  report)  during 
that  time  period,  it  must  have  filed  the 
related  report  (or  portion)  within  the  time 
prescribed  by  Exchange  Act  Rule  12b-25; 

3.  The  registrant  filed  at  least  one  annual 
report  on  Form  10-K  or  Form  20-F  prior  to 
the  date  of  filing  this  Form; 

I    4.  Prior  to  the  date  of  filing  this  Form,  the 
registrant  registered  an  offering  of  securities 
under  the  Securities  Act  other  than  on  a 
Form  B,  Form  F-7,  Form  F-8,  Form  F-9, 
Form  F-10,  Form  F-80  or  on  any  form  that 
aecame  effective  upon  filing.  A  registrant 


need  not  satisfy  this  requirement,  however,  if 
it  became  a  publicly  held  entity  through  an 
unregistered  spin-off  transaction  whereby  its 
parent  company  distributed  equity  shares  of 
the  registrant  on  a  pro  rata  basis  to  the 
parent's  shareholders; 

5.  Successor  Registrants.  We  will  deem  a 
successor  registrant  to  have  satisfied  the 
eligibility  requirements  of  General 
Instruction  I.B.2, 1.B.3.  and  I.B.4.  of  this  Form 
if  it  satisfies  either  of  the  following 
requirements: 

(a)(1)  taken  together,  the  registrant  and  its 
predecessor(s)  meet  the  eligibility 
requirements  in  General  Instructions  I.B.2, 
I.B.3.  and  I.B.4.; 

(2)  the  primary  purpose  of  the  succession 
was  to  change  the  state  or  other  jurisdiction 
of  incorporation  of  the  predecessor(s)  or  to 
form  a  holding  company  for  the 
predecessor(s);  and 

(3)  the  assets  and  liabilities  of  the 
successor  at  the  time  of  succession  were 
substantially  the  same  as  those  of  the 
predecessor(s);  or 

(b)  the  predecessor  met  the  eligibility 
requirements  of  General  Instructions  I.B.2, 
I.B.3.  and  I.B.4.  at  the  time  of  succession  and 
the  registrant  has  continued  to  meet  them 
since  the  succession. 

6.  Disqualifications.  None  of  the  following 
is  true: 

(a)  within  two  years  before  the  date  of 
filing  this  Form,  the  registrant  was  a 
development  stage  company  that  either: 

(1)  had  no  specific  business  plan  or 
purpose;  or 

(2)  indicated  that  its  business  plan  was  to 
engage  in  a  merger  or  acquisition  with  an 
unidentified  entity  or  entities; 

(b)  within  two  years  before  the  date  of 
filing  this  Form,  the  registrant  was  a  shell 
entity  having  few  or  no  assets,  earnings  or 
operations; 

(c)  the  registrant  is  registering  an  offering 
of  "penny  stock"  as  defined  in  Exchange  Act 
Rule  3a51-l  or  has  issued  penny  stock  in  the 
two  years  prior  to  the  date  of  filing  this  Form; 

(d)  the  registrant  or  any  of  its  subsidiaries 
has.  since  the  end  of  the  last  fiscal  year  for 
which  the  registrant  included  certified 
financial  statements  in  an  Exchange  Act 
report: 

(1)  failed  to  pay  any  dividend  or  sinking 
fund  installment  on  preferred  stock; 

(2)  caused  any  material  delinquency  with 
respect  to  preferred  stock  that  was  not  cured 
wiUiin  30  days;  or 

(3)  defaulted  on  any  payment  of  principal, 
interest,  a  sinking  fund  installment,  a 
purchase  fund  installment  or  any  other 
installment  on  indebtedness,  or  defaulted  on 
any  rental  on  a  long-term  lease,  if  such  debt 


and  lease  defaults  in  the  aggregate  are 
material; 

(e)  the  indep>endent  accountant  that 
examined  the  registrant's  financial 
statements  for  the  most  recent  fiscal  year 
expressed  in  its  report  substantial  doubt 
about  the  registrant's  ability  to  continue  as  a 
going  concern; 

(f)  within  three  years  before  the  date  of 
filing,  a  petition  under  the  federal 
bankruptcy  laws  or  any  state  insolvency  law 
was  filed  by  or  against  the  registrant,  or  a 
court  appKJinted  a  receiver,  fiscal  agent  or 
similar  officer  with  resf>ect  to  the  business  or 
property  of  the  registrant.  If  true,  however, 
this  would  not  disqualify  the  registrant  if  it 
has  filed  an  annual  report  with  audited 
financial  statements  subsequent  to  its 
emergence  from  that  bankruptcy,  insolvency 
or  receivership  process; 

(g)  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
persbn  nominated  to  any  of  those  positions, 
or  underwriter  was  convicted  of  any  felony 
or  misdemeanor  described  in  clauses  (i) 
through  (iv)  of  SecUon  15(b)(4)(B)  of  the 
Exchange  Act; 

(h)  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
person  nominated  to  any  of  those  positions, 
or  underwriter  was  made  the  subject  of  a 
judicial  or  administrative  decree  or  order 
arising  out  of  a  governmental  action  that: 

(1)  prohibits  futiire  violations  of  any 
antifraud  provision  of  the  securities  laws  or 
Section  5  of  the  Securities  Act; 

(2)  requires  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  any  of 
those  positions,  or  underwriter  cease  and 
desist  from  violating  any  antifraud  provision 
of  tlie  securities  laws  or  from  violating 
Section  5  of  the  Securities  Act;  or 

CO  determines  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  to  any 
of  those  positions,  or  underwriter  violated 
any  antifraud  provision  of  the  securities  laws 
or  Section  5  of  the  Securities  Act;  and 

(i)  the  registrant  would  incorporate  by 
reference  into  its  Form  B  registration 
statement  a  report  under  the  Exchange  Act 
that: 

(I)  the  Commission,  after  review,  requested 
that  the  registrant  amend  in  accordance  with 
its  comments;  and 

[2]  either  the  registrant  did  not  amend  the 
report  or,  in  the  Commission's  judgment,  did 
not,amend  the  report  in  accordance  with  the 
Commission's  comments;  and 

(j)  the  registrant  is  a  "small  business 
issuer,"  as  defined  in  §  230.405,  that 
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provided  the  "Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers"  in  its  most  recent  annual 
report  on  Form  10-KSB. 

7.  MJDS  Filers.  A  registrant  shall  be 
ineligible  to  use  Form  B  if  the  most  recent 
annual  report  it  filed  pursuant  to  Section  13 
or  15(d)  of  the  Exchange  Act  was  on  Form 
40-F. 

C.  Eligible  Offerings. 

1.  Offerings  by  Well-Followed  Issuers. 

An  offering  of  securities  of  a  registrant  that 
satisfies  all  of  the  registrant  requirements  in 
General  Instruction  IB.  is  eligible  where 
either  the  registrant's  public  float  is  $75 
million  or  more  and  the  average  daily  trading 
volume  value  of  its  equity  securities  is  $1 
million  or  more,  or  the  registrant's  public 
float  is  $250  million  or  more. 

For  purposes  of  this  Instruction: 

(a)  "affiliate"  has  the  meaning  set  forth  in 
Securities  Act  Rule  144(a)(1); 

(b)  "average  daily  trading  volume"  means 
the  average  daily  trading  volume  on  U.S. 
markets  during  the  three  full  calendar 
months,  or  any  90  consecutive  calendar  days 
ending  within  10  calendar  days,  immediately 
preceding  the  filing  of  the  registration 
statement; 

(c)  "common  equity"  has  the  meaning  set 
forth  in  Securities  Act  Rule  405;  and 

(d)  "public  float"  means  the  aggregate 
market  value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity 
securities  held  by  persons  other  than 
affiliates  of  the  registrant,  as  of  the  end  of  the 
registrant's  last  fiscal  quarter.  The  aggregate 
market  value  of  the  registrant's  outstanding 
voting  and  non-voting  common  equity  shall 
be  computed  by  use  of  the  price  at  which  the 
common  equity  was  last  sold  before  the  end 
of  the  last  fiscal  quarter,  or  the  average  of  the 
bid  and  asked  prices  in  the  principal  market 
for  such  common  equity,  as  of  the  last 
reported  date  before  the  end  of  the  last  fiscal 
quarter. 

2.  Offerings  Made  Solely  to  QIBs. 
An  offering  of  seciu-ities  of  a  registrant  that 
satisfies  the  registrant  requirements  in 
General  Instruction  I.B.  is  eligible  where  the 
securities  are  offered  and  sold  only  to 
persons  that  the  seller,  and  any  person  acting 
on  behalf  of  the  seller,  reasonably  believe  are 
qualified  institutional  buyers. 

Note  to  General  Instruction  I.C.2.:  For 
purposes  of  this  Instruction,  "qualified 
institutional  buyer"  shall  have  the  meaning 
set  forth  in  Securities  Act  Rule  144A(a)(l) 
except  that  it  shall  not  include  dealers  as 
defined  in  Section  2(a)(12)  of  the  Act  or 
investment  advisers  as  defined  in  Section 
202(a)(ll)  of  the  Investment  Advisers  Act  of 
1940.  Rules  144A(a)(2>-(a)(5)  shall  apply  to 
this  Instruction.  In  determining  whether  an 
investor  is  a  qualified  institutional  buyer,  the 
registrant  and  any  person  acting  on  behalf  of 
the  registrant  may  rely  on  the  non-exclusive 
methods  set  forth  in  Rule  144A(d)(l)(i)— (iv). 

3.  Offerings  to  Certain  Existing 
Shareholders. 

An  offering  by  a  registrant  that  satisfies  all 
of  the  registrant  requirements  in  General 
Instruction  IB.  is  eligible  where  the 
securities  are  offered  and  sold  solely  to 
existing  security  holders  as  follows: 

(a)  Rights  Offerings.  Securities  of  the 
registrant  to  be  offered  upon  the  exercise  of 


outstanding  rights  granted  by  the  registrant 
pro  rata  to  all  its  existing  security  holders  of 
the  class  to  which  the  rights  attach; 

(b)  DRIPS.  Securities  offered  pursuant  to  a 
dividend  or  interest  reinvestment  plan,  as 
defined  in  Securities  Act  Rule  405,  provided 
that: 

(1)  with  respect  to  a  dividend  reinvestment 
plan,  securities  will  be  offered  only  while  the 
registrant  has  not  discontinued  dividend 
payments  on  the  securities  held,  and  with 
respect  to  an  interest  reinvestment  plan, 
securities  will  be  offered  only  while  the 
registrant  has  not  discontinued  payment  of 
interest  on  the  securities  held; 

(2)  the  plan  offering  being  registered  on 
this  Form  represents  no  more  than  15%  of  its 
public  float  (as  defined  in  General  Instruction 
I.Cl.(d))  when  aggregated  with  the  dollar 
amount  of  securities  registered  on  this  Form 
B  by  the  registrant  for  offerings  to  its  existing 
shareholders  within  the  12  months  before  the 
start  of  and  during  the  offering  on  this  Form. 
For  purposes  of  determining  the  amount  of 
15%  of  the  registrant's  public  float,  the 
registrant  should  use  the  amount  of  public 
float  reported  on  its  most  recently  filed  Form 
10-K: 

(3)  the  plan  offering  being  registered  on 
this  Form  is  extended  only  to  existing 
shareholders  of  the  registrant  that  have  held 
securities  of  the  registrant  continuously  for  at 
least  a  two-month  period  prior  to  becoming 
a  jjarticiftant;  and 

(4)  the  proposed  aggregate  purchase  of 
securities  by  an  existing  shareholder  and  its 
affiliates  in  the  offering  registered  on  this 
Form  and  any  other  Form  B  offerings  to 
existing  shareholders  made  by  the  issuer 
during  the  preceding  12-month  period,  does 
not  exceed  the  greater  of: 

(i)  $10,000;  or 

(ii)  whichever  of  the  following 
amounts  is  smaller: 

(A)  100%  of  the  aggregate  value  of  the 
same  class(es)  of  the  issuer's  securities 
owned  by  the  existing  shareholder  and  its 
affiliates  at  the  start  of  the  12-month  period; 
or 

(B)  5%  of  the  total  dollar  amount  of 
securities  in  the  offering. 

(c)  Common  Stock  Holders.  Offerings  of  the 
registrant's  common  stock  solely  to  the 
registrant's  existing  common  stock  holders, 
without  regard  to  whether  pursuant  to  an 
ongoing  plan,  provided  that: 

(1)  the  offering  being  registered  on  this 
Form  represents  no  more  than  15%  of  the 
registrant's  public  float  (as  defined  in  General 
Instruction  I.C.I. (d))  when  aggregated  with 
the  dollar  amount  of  securities  registered  by 
the  registrant  on  Form  B  for  offerings  to  its 
existing  shareholders  within  the  last  12 
months  before  the  start  of  and  during  the 
offering  on  this  Form.  For  purposes  of 
detenpining  the  amount  of  1 5%  of  the 
registiant's  public  float,  the  registrant  should 
use  thie  amount  of  public  float  reported  on  its 
most  gently  filed  Form  10-K; 

(2)  Ijhe  offering  is  extended  only  to  existing 
shareholders  of  the  registrant  that  have  held 
its  common  stock  continuously  for  at  least  a 
two-month  period  prior  to  being  offered  the 
securities;  and 

(3)  the  proposed  aggregate  purchase  of 
securities  by  an  existing  shareholder  and  its 


affiliates  in  the  offering  registered  on  this 
Form  and  any  other  Form  B  offerings  to 
existing  shareholders  made  by  the  issuer 
during  the  preceding  12-month  period,  does 
not  exceed  the  greater  of: 

(i)  $10,000;  or 

(ii)  whichever  of  the  following  amounts  is 
smaller: 

(A)  100%  of  the  aggregate  value  of  the 
same  class(es)  of  the  issuer's  securities 
owned  by  the  existing  shareholder  and  its 
affiliates  at  the  start  of  the  12-month  period; 
or 

(B)  5%  of  the  total  dollar  amount  of 
securities  in  the  offering. 

(d)  Options  Holders.  Securities  of  the 
registrant  issued  upon  the  exercise  of  its 
outstanding  transferable  options; 

(e)  Holders  of  Convertible  Securities. 
Securities  of  the  registrant  issued  upon 
conversion  of  its  outstanding  convertible 
securities;  and  (f) 

(f)  Warrants  Holders.  Securities  of  the 
registrant  issued  upon  the  exercise  of  its 
outstanding  transferable  warrants. 

(g)  Standby  Underwriting  Agreements.  No 
portion  of  any  offering  registered  pursuant  to 
this  paragraph  3.  may  be  offered  pursuant  to 
a  standby  undervn-iting  agreement,  or  similar 
arrangement,  in  the  United  States. 

4.  Offerings  of  Non-Convertible  Investment 
Grade  Securities. 

(a)  An  offering  of  non-convertible 
investment  grade  securities  of  a  registrant 
that  satisfies  the  registrant  requirements  in 
General  Instruction  I.B.  is  eligible  where  the 
securities  offered  are,  at  the  time  of  sale, 
investment  grade  securities. 

(b)  For  purposes  of  this  Form,  a  security  is 
"investment  grade"  if,  at  the  time  of  sale: 

(1)  it  is  rated  by  at  least  one  nationally 
recognized  statistical  rating  organization 
("NRSRO")  (as  that  term  is  used  in  Exchange 
Act  Rule  15c3-l(c)(2)(vi)(F))  in  one  of  the 
generic  rating  categories  that  signify 
investment  grade;  and 

(2)  no  other  NRSRO  rating  the  security  has 
placed  it  in  a  category  that  does  not  signify 
investment  grade. 

5.  Offerings  by  Majority-Owned 
Subsidiaries. 

If  a  registrant  is  a  majority-owned 
subsidiary,  it  may  register  offerings  of  its 
non-convertible  securities  on  this  Form 
notwithstanding  the  fact  that  it  does  not 
satisfy  a  registrant  eligibility  requirement  in 
General  Instruction  I.B.I.,  I.B.2.,  I.B.3.  or 
I.B.4.,  or  the  public  float/ ADTV  test  in 
General  Instruction  I.C.I,  if: 

(a)  its  parent  satisfies  all  registrant 
eligibility  requirements  in  General 
Instruction  I.B.  and  the  public  float/ ADTV 
test  in  General  Instruction  I.C.I. ; 

(b)  the  offering  satisfies  the  applicable 
transaction  requirement;  and 

(c)  its  parent  fully  and  unconditionally 
guarantees  the  payment  obligations  on  the 
securities  being  offered  in  the  registered 
transaction. 

Note  to  General  Instruction  I.C.5. 

The  parent  must  concurrently  register  its 
offering  of  the  guarantee  and  may  register 
that  on  the  same  registration  statement  used 
for  the  offering  of  the  guaranteed  securities. 
Rule  3-10  of  Regulation  S-X  specifies  the 
financial  statements  of  the  guarantor  and  its 
affiliates  that  are  required. 
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6.  Market-Making  Transactions. 

An  offering  by  a  registrant  that  satisfies  the 
registrant  requirements  in  General 
Instruction  I.B.I,  and  I.B.6.  is  eligible  if: 

(a)  it  registers  transactions  of  a  broker- 
dealer  that  is  an  affiliate  of  the  issuer; 

(b)  the  broker-dealer  engages  in  the 
transactions  solely  in  its  ordinary  capacity  as 
a  market  maker  as  defined  in  Exchange  Act 
Section  3a-38;  and 

(c)  the  transactions  involve  outstanding 
securities  of  the  issuer  that  the  broker-dealer 
has  not  acquired  directly  from  the  issuer  or 
an  affiliate  of  the  issuer  or  indirectly  by 
arrangement  with  the  issuer  or  an  affiliate  of 
the  issuer. 

n.  Securities  Act  Rules  and  Regulations 

A.  You  should  read  Securities  Act  Rule 
172.  That  rule  describes  prospectus  delivery 
obligations  that  may  be  applicable  to 
offerings  registered  on  this  Form. 

B.  You  should  read  the  other  rules  and 
regulations  under  the  Securities  Act  (Part  230 
of  Title  17  of  the  Code  of  Federal 
Regulations),  particularly  Regulation  C.  That 
Regulation  contains  general  requirements 
regarding  the  preparation  and  filing  of 
registration  statements. 

C.  You  should  read  Rules  101,  201  and  202 
of  Regulation  S-T.  Those  rules  require 
registrants  subject  to  the  electronic  filing 
requirements  to  make  all  applicable  filings 
through  the  Commission's  EDGAR  system. 
Those  rules  also  provide  that  failure  to 
submit  a  required  electronic  filing  will  result 
in  ineligibility  to  use  this  Form  and 
restrictions  on  use  of  incorporation  by 
rrference  until  the  required  electronic  filing 
has  been  made. 

m.  Offiering  Materials 

A.  You  should  read  Securities  Act  Rule 
166.  That  rule  permits  an  eligible  registrant 
to  make  offers  prior  to  filing  a  Form  B 
registration  statement.  If  you  use  a 
prospectus  to  make  offers  in  reliance  on  that 
rule  in  the  offering  period,  you  must  file  that 
prospectus  when  required  to  do  so  by 
Securities  Act  Rule  425. 

B.  You  should  read  Securities  Act  Rule 
165.  That  rule  permits  a  Form  B  registrant 
and  those  acting  on  its  behalf  to  use  "free 
writing"  offering  materials  that  do  not  meet 
the  requirements  of  Section  10  of  the 
Securities  Act.  If  you  use  a  prospectus  in 
reliance  on  that  Rule,  you  must  file  it  when 
required  to  do  so  by  Securities  Act  Rule  425. 

rV.  Foreign  Issuer  Financial  Statements 

A.  A  foreign  issuer  must  reconcile  its 
financial  statements  included  in  or 
incorporated  into  this  registration  statement. 
It  must  reconcile  them  to  Item  18  of  Form 
20-F,  except  as  otherwise  permitted  in 
paragraph  B  of  this  General  Instruction. 

B.  A  foreign  issuer  need  only  reconcile  its 
financial  statements  to  Item  17  of  Form  20- 

Fif: 

1.  an  offering  of  the  registrant's  non- 
cnnvertible  investment  grade  securities  is 
being  registered.  See  General  Instruction 
J.C.4.  for  the  definition  of  "investment  grade' 
[Securities; ' 

2.  an  offering  of  the  registrant's  securities 
upon  the  exercise  of  outstanding  rights  that 
it  granted  pro  rata  to  all  existing  security 


holders  of  the  class  of  securities  to  which  the 
rights  attach  is  being  registered; 

3.  an  offering  of  the  registrant's  securities 
pursuant  to  a  dividend  or  interest 
reinvestment  plan  is  being  registered; 

4.  an  offering  of  the  registrant's  securities 
u{X)n  the  conversion  of  outstanding 
convertible  securities  that  it  (or  its  affiliate) 
issued  is  being  registered;  or 

5.  an  offering  of  the  registrant's  securities 
upon  the  exercise  of  outstanding 
transferrable  warrants  that  it  (or  its  affiliate) 
issued  is  being  registered. 

C.  Notwithstanding  paragraphs  B.2.,  B.3., 
B.4.  and  B.5.  of  this  General  Instruction,  if 
securities  are  to  be  offered  or  sold  in  a 
standby  underwriting  in  the  United  States  or 
by  similar  arrangement,  the  registrant  must 
reconcile  to  Item  18  of  Form  20-F. 

V.  Requests  for  Confidential  Treatment 

All  registration  statements  on  this  Form 
become  public  upon  filing.  Registration 
statements  filed  on  this  Form  are  not 
reviewed  by  the  Commission  staff  prior  to  the 
effective  date.  Confidential  treatment 
requests  with  respect  to  information  that  the 
registrant  is  required  to  file  in  this  Form  may, 
however,  be  reviewed  by  the  staff.  As  a 
result,  when  the  issuer  plans  to  have  the 
Form  become  effective  upon  filing  or  fewer 
than  20  days  thereafter,  it  must  furnish  to  the 
staff  in  advance  of  filing,  any  request  it 
wishes  to  make  for  confidential  treatment  of 
information  relating  to  the  Form.  See 
Securities  Act  Rule  406.  The  Commission 
must  act  on  that  request  before  this  Form 
becomes  effective. 

VI.  Concurrent  Registration  of  Securities 
Under  the  Exchange  Act 

A.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  the  later  of: 

1.  receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  tliis  Form  that 
the  securities  have  been  approved  for  listing; 
or 

2.  effectiveness  of  this  registration 
statement. 

B.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(g) 
shall  become  effective  automatically  upon 
the  earlier  of  (1)  60  days  after  the  initial  filing 
of  this  registration  statement;  or  (2)  the 
effectiveness  of  this  registration  statement. 

C.  If  the  registrant  is  required  to  file  an 
annual  report  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  report  within  the  time  period 
specified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  report  is 
due. 

D.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  of  this  Form. 

Information  Required  in  the  Prospectus  That 
Is  Part  of  the  Effective  Registration 
Statement 

1.  Offering  Information. 

(a)  Disclose  the  following  information,  all 
of  which  constitutes  the  "offering 
information"  for  purposes  of  this  Form: 


(1 )  the  amount  of  securities  being  offered; 

(2)  material  changes  in  the  issuer's  affairs 
since  the  end  of  the  latest  fiscal  year  that  are 
not  reflected  in  incorporated  Exchange  Act 
reports; 

(3)  the  information  required  by  Item  504  of 
Regulation  S-K  regarding  use  of  proceeds; 

(4)  the  information  required  by  Item  507  of 
Regulation  S-K  regarding  who  is  selling  the 
securities; 

(5)<naterial  information  about  the  terms  of 
the  securities  offered  as  required  by  Item  202 
of  Regulation  S-K,  unless  capital  stock  is  to 
be  registered  and  securities  of  the  same  class 
are  registered  pursuant  to  Section  12  of  the 
Exchange  Act; 

(6)  information  about  the  risks  of  the 
offering  of  the  type  described  in  Item  503  of 
Regulation  S-K; 

(7)  information  about  the  underwriter's 
discounts  and  commissions  required  by  Item 
501('«)(3)  of  Regulation  S-K;  and 

(8)  all  information  regarding  the 
transaction  that  is  material,  which  may 
include  where  applicable,  but  is  not  limited 
to: 

(i)  information  about  dilution  of  the  type 
described  in  Item  506  of  Regulation  S-K; 

(ii)  information  about  the  determination  of 
the  offering  price  of  the  type  described  in 
Item  505  of  Regulation  S-K; 

(iii)  information  about  the  plan  of 
distribution  of  the  type  described  in  Item  508 
of  Regulation  S-K; 

(iv)  ratio  of  earnings  to  fixed  charges  as 
described  in  Item  503  of  Regulation  S-K. 

(b)  You  must  include  any  offering 
information  disclosed  by  or  on  behalf  of  the 
issuer  during  the  offering  period,  other  than 
information  communicated  orally. 

(c)  You  may  include  offering  information 
communicated  orally.  You  may  not  include 
offering  information  that  has  not  been 
disclosed  by  or  on  behalf  of  the  issuer  during 
the  offering  period. 

(d)  For  purposes  of  this  Form,  "offering 
period"  means  the  period  beginning  15  days 
in  advance  of  the  first  offer  made  in 
connection  with  the  offering  and  ending 
when  the  offering  is  completed. 

2.  Incorporation  of  Previously  Filed 
Information. 

State  that  you  are  incorporating  by 
refe#ence  into  the  prospectus  that  is  part  of 
the  effective  registration  statement  the 
following  documents,  and  list  them: 

(a)  your  latest  annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  that  contains  audited  financial 
statements;  and 

(b)  any  reports  you  filed  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by  the 
annual  report  you  incorporate  in  this  Form: 

X  Incorporation  of  Subsequently  Filed 
Information. 

(a)  Subject  to  paragraph  (b)  of  this 
instruction,  state  that  all  documents  you 
subsequently  file  pursuant  to  Section  13(a), 
13(c).  14  or  15(d)  of  the  Exchange  Act  during 
the  offering  period  are  deemed  to  be 
incorporated  by  reference  into  the  prospectus 
thaVis  part  of  the  effective  registration 
statement  as  of  the  date  you  file  those 
documents. 

(b)  You  may  incorporate  Exchange  Act 
documents  filed  after  the  time  of  delivery  in 
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accordance  with  Securities  Act  Rule  172  only 
if  you  otherwise  disclosed  to  investors  the 
information  contained  in  those  documents 
prior  to  or  at  the  same  time  as  you  delivered. 

(c)  You  may  not  incorporate  Exchange  Act 
documents  filed  after  the  end  of  the  offering 
period.  For  offerings  done  as  part  of  a 
delayed  shelf  under  Securities  Act  Rule 
415(a)(l)(x),  each  takedown  will  be  treated  as 
having  its  own  offering  period.  In  each    ■ 
takedown  post-effective  amendment  on  this 
Form  you  must  state  that  you  are 
incorporating  the  documents  required  by 
paragraph  2. (a)  of  this  instruction  and  list 
them. 

(d)  Securities  Act  Rule  424  is  not  available 
in  connection  with  offerings  registered  on 
this  Form.  Material  changes  in  disclosure 
must  be  reflected  in  pre-effective 
amendments,  in  post-effective  amendments 
that  the  registrant  may  choose  to  designate  as 
effective  upon  filing,  or  in  Exchange  Act 
documents  where  permitted  to  be 
incorporated  by  reference. 

4.  Financial  statements. 

(a)  Foreign  registrants:  If  the  financial 
statements  you  incorporate  by  reference  in 
accordance  with  paragraph  2  of  this 
instruction  of  the  Form  are  not  sufficiently 
current  to  comply  with  Rule  3-19  of 
Regulation  S-X,  you  must  provide  financial 
statements  necessary  to  comply  with  that 
Rule.  You  must  through  one  of  the  following 
means: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  include  that  information  in  an  amended 
or  a  new  Exchange  Act  report,  disclose  in  the 
prospectus  that  you  have  done  so, 
incorporate  that  report  by  reference  into  the 
effective  registration  statement,  and  deliver  it 
together  with  the  prospectus. 

(b)  Other  financial  information.  Include  the 
following  information  in  the  prospectus 
unless  incorporated  by  reference: 

(1)  financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  the  one 
being  registered; 

(2)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interest  method  of  accounting; 
and 

(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Rule 
11-01  (b)  of  Regulation  S-X; 

(3)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X,  if  a  change  in 
accounting  principles  or  correction  of  an 
error  required  a  material  retroactive 
restatement  of  financial  statements;  or 

(4)  any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business. 

Instruction  to  paragraph  4. 

1.  Foreign  registrants:  You  should  read 
Rules  4-01{a)(2)  and  10-01  of  Regulation  S- 

2.  Small  business  issuers:  You  must 
provide  the  financial  information  specified  in 
paragraph  4(b)  if  required  by  Item  310  of 
Regulation  S-B. 


5.  Securities  Term  Sheet.  File  as  part  of  the 
prospectus  in  the  effective  registration 
statement  the  term  sheet  prospectus  that 
must  be  delivered  to  investors  under 
Securities  Act  Rule  172(a)(2).  That  term  sheet 
need  contain  only: 

(a)  an  itemization  of  the  material  terms  of 
the  securities  in  summary  format; 

(b)  the  name  of  any  person,  other  than  the 
issuer,  for  whose  account  securities  are 
offered  and  a  brief  identification  of  any 
material  relationship  such  person  has  (or  had 
within  the  past  three  years)  with  the  issuer 
or  any  affiliate  of  the  issuer; 

(c)  the  identity  and  location  of  a  contact 
person  to  whom  questions  may  be  directed; 
and 

(d)  the  identity  and  location  of  a  person  to 
whom  requests  for  documents  defining  the 
terms  of  the  securities,  which  shall  be  sent 
promptly  upon  request,  may  be  made. 

6.  Material  Changes  Term  Sheet.  File  as 
part  of  the  prospectus  in  the  effective 
registration  statement  any  document 
describing  material  changes  that  must  be 
delivered  to  investors  under  Securities  Act 
Rule  172(e). 

7.  Undertakings.  Set  forth  the  following 
undertakings  in  the  prospectus: 

(a)  that  you  will  provide  to  each  investor, 
including  any  beneficial  owner,  a  copy  of  any 
information  that  has  been  incorporated  by 
reference  in  the  prospectus  but  not  delivered, 
as  follows: 

(i)  upon  written  or  oral  request; 
(ii)  at  no  cost  to  the  requester; 

(b)  that  you  will  send  that  incorporated 
information  within  one  business  day  of  any 
request  for  it; 

(c)  that  you  will  send  that  incorporated 
information  in  a  manner  that  should  result  in 
delivery  within  three  business  days;  and 

(d)  that  the  name,  address,  and  telephone 
number  to  which  the  request  for  that 
information  must  be  made  is:  |  fill  in 
infonnation  ]. 

Notes  to  Paragraph  7. 

(1)  This  undertaking  covers  all  documents 
incorporated  by  reference  through  the  date  of 
responding  to  the  request. 

(2)  If  you  send  any  of  the  information  that 
is  incorporated  by  reference  in  the 
prospectus  to  investors,  you  must  also  send 
any  exhibits  that  are  specifically 
incorporated  by  reference  in  that 
information. 

8.  Aftermarket  Delivery.  Include  the  legend 
required  by  Item  502(b)  of  Regulation  S-K. 

Infonnation  not  Required  in  the  Prospectus 
That  Is  Part  of  the  Effective  Registration 
Statement 

1.  Exhibits.  Provide  the  exhibits  required 
by  Item  601  of  Regulation  S-K. 

2.  Undertakings. 

(a)  Include  the  undertakings  required  by 
Item  512  of  Regulation  S-K. 

(b)  Aftermarket  delivery  period.  If  not 
contained  in  the  prospectus  that  is  part  of  the 
effective  registration  statement,  undertake 
that  you  will  file  a  post-effective  amendment 
to  insert  the  date  the  aftermarket  delivery 
period  ends  in  the  legend  required  by  Item 
502(b)  of  Regulation  S-K. 


Other  Offering  Materials 

In  addition  to  the  offering  information  filed 
in  the  prospectus  that  is  part  of  the  effective 
registration  statement,  the  registrant,  any 
underwriter,  any  participating  dealer  or 
anyone  acting  on  behalf  of  any  of  them  may 
use  free  writing  materials.  "Free  writing" 
materials  for  purposes  of  this  Form  consist  of 
all  information  disclosed  by  or  on  behalf  of 
the  issuer  during  the  offering  period,  other 
than  offering  information,  factual  business 
communications  as  defined  in  Securities  Act 
Rule  169  or  information  disclosed  orally.  You 
must  file  free  writing  materials  by  the  time 
of  first  sale.  Securities  Act  Rule  425  describes 
the  procedures  for  filing  those  offering 
materials  with  the  Commission. 

Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  B. 
The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 
(Registrant) 

By  (Signature  and  Title) 
Date    


The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  below  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title)    

Date 

By  (Signature  and  Title) 
Date    


Signature  Instructions 

1.  The  following  persons,  or  piersons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  registrant; 

(b)  its  principal  executive  officer  or 
officers; 

(c)  its  principal  financial  officer; 

(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
directors. 

2.  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement. 

3.  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
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who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
Statement.  See  Securities  Act  Rule  402 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

5.  Where  eligibility  for  use  of  the  Form  is 
based  on  the  assignment  of  a  security  rating, 
the  registrant  may  sign  the  registration 
statement  notwithstanding  the  fact  that  the 
security  rating  has  not  been  assigned  by  the 
filing  date,  provided  that  the  registrant 
reasonably  believes,  and  so  states  in  the 
registration  statement,  that  the  security  rating 
requirement  will  be  met  by  the  time  of  sale. 

6.  Rule  415(a)ll)(x)  offering^. 

(a)  All  persons  who  sign  this  registration 
statement  will  be  deemed  by  doing  so  to 
grant  an  authorized  representative  of  the 
registrant  the  power  to  sign  any  post-effective 
amendment  to  the  registration  statement  on 
their  behalf  if: 

(i)  the  registration  statement  relates  to  an 
offering  pursuant  to  Rule  415(a)(l)(x); 

(ii)  a  power  of  attorney  has  not  been 
g^nted  by  the  person  in  connection  with 
signatures  of  post-effective  amendments;  and 

(iii)  the  post-effective  amendment  does  not 
provide  otherwise. 

(b)  If,  at  the  time  of  filing  a  post-effective 
amendment,  any  person  who  signed  the 
effective  registration  statement  no  longer  acts 
in  the  capacity  in  which  he  or  she  signed  it, 
the  person  who  currently  acts  in  that 
capacity  must  sign  the  post-effective 
lamendment. 

92.  By  adding  §  239.6  and  Form  C  to 
'read  as  follows: 

§  239.6    Form  C,  for  registration  under  the 
Securities  Act  of  1933  of  securities  Issued 
In  business  combination  transactions,  and 
for  optional  concurrent  registration  under 
Vie  Securities  Exchange  Act  of  1934. 

(a)  A  registrant  other  than  a  small 
business  issuer  must  use  this  Form  to 
register  an  offering  under  the  Securities 
Act  of  1933  ("Securities  Act")  that  is: 

(1)  A  transaction  of  the  type  specified 
in  paragraph  (a)  of  §  230.145  of  this 
chapter; 

(2)  A  merger  in  which  the  applicable 
law  would  not  require  the  solicitation  of 
the  votes  or  consents  of  all  of  the 
security  holders  of  the  company  being 
acquired; 


(3)  An  exchange  offer  for  securities  of 
the  issuer  or  another  entity; 

(4)  A  public  reoffering  or  resale  of  any 
such  securities  acquired  pursuant  to  this 
registration  statement;  or 

(5)  More  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  registered 
on  one  registration  statement. 

(b)  A  registrant  also  may  use  this 
Form  to  register  concurrently  under 
Section  12(b)  or  12(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
It  may  register  under  the  Exchange  Act 
any  class  of  securities  that  are  the 
subject  of  the  offering  it  is  registering 
under  the  Securities  Act.  To  register,  the 
registrant  must  check  the  appropriate 
box(es)  on  the  cover  page  of  this  Form 
and  identify  which  class(es)  of 
securities  it  is  registering  under  Section 
12(b)  or  12(g)  of  the  Exchange  Act. 

Note:  The  text  of  Form  C  will  not  appear 
in  the  Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  C — Registration  Statement  Under  the 
Securities  Act  of  1933  [And  Optional 
Registration  Pursuant  to  Section  12(b)  or 
12(g)  of  the  Securities  Exchange  Act  of  1934] 

(Exact  name  of  Registrant  as  specified  in  its 
charter) 


(Translation  of  Registrant's  name  into 
English,  if  applicable) 

(State  or  other  jurisdiction  of  incorporation 
or  organization) 


(I.R.S.  Employer  Identification  Number) 

(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 

(Name,  address  and  telephone  numt>er  of 
Registrant's  agent  for  service) 


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 

***** 

Calculation  of  Registration  Fee 


Approximate  date  of  commencement  of  sales 


If  you  are  a  foreign  private  issuer  as 
defined  in  Securities  Act  Rule  405,  check  the 
following  box.  [    ) 

If  you  eire  not  a  foreign  private  issuer  as 
defined  in  Securities  Act  Rule  405,  check  the 
following  box.  I    ] 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b). 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  I    ] 

If  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(c)  to  re-start  the  15-business-day  period 
during  which  pricing  must  occur  under 
Securities  Act  Rule  430A(a)(3)  or  to  reflect  a 
non-substantive  change  from,  or  addition  to, 
the  jjrospectus,  check  the  following  box  and 
list  the  Securities  Act  registration  number  of 
the  earlier  effective  registration  statement  for 
the  same  offering.  I     I 

if  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(d)  solely  to  add  exhibits,  check  the 
following  box  and  list  the  Securities  Act 
registration  number  of  the  earlier  effective 
registration  statement  for  the  same  offering. 


If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  any  class  of  securities  that 
are  the  subject  of  the  offering  you  are 
registering  under  the  Securities  Act,  check 
the  appropriate  box  and  provide  the 
infarmation  indicated  below: 
[     1  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchange  on  which  listed: 


[    )  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(g): 
Title  of  each  class: 


Name  of  market  on  which  quoted: 


Title  of  each  class  of  securities  to  be  registered 


/Amount  to 
be  reg- 
istered 


Proposed 

maximum 

offering 

price  per 

unit 


Proposed 

maximum 

aggregate 

offering 

price 


Amount  of 

registration 

fee 


Notes  to  the  Fee  Table: 

1.  Set  forth  any  explanatory  details  relating  to  the  fee  table  in  footnotes  to  the  table. 
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'Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unit"  need  not  ap- 
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Generid  Instructioiis 

I.  Rules  as  to  Use  of  Form  C 

A.  A  registrant  other  than  a  small  business 
issuer  must  use  this  Form  to  register  an 
offering  under  the  Securities  Act  that  is: 

1.  a  transaction  of  the  type  specified  in 
Securities  Act  Rule  145(a); 

2.  a  merger  in  which  the  applicable  law 
would  not  require  the  solicitation  of  the  votes 
or  consents  of  all  of  the  security  holders  of 
the  company  being  acquired; 

3.  an  exchange  offer  for  securities  of  the 
issuer  or  another  entity; 

4.  a  public  reoffering  or  resale  of  any 
securities  acquired  pursuant  to  this 
registration  statement;  or  5.  more  than  one  of 
the  kinds  of  transactions  listed  in  paragraphs 
A.l.  through  A. 4.  of  this  instruction 
registered  on  one  registration  statement. 

B.  A  registrant  also  may  use  this  Form  to 
register  concurrently  under  Section  12(b)  or 
12(g)  of  the  Exchange  Act.  It  may  register  any 
class  of  securities  that  are  the  subject  of  the 
offering  it  is  registering  under  the  Securities 
Act.  To  register,  the  registrant  must  check  the 
appropriate  box(es)  on  the  cover  page  of  this 
Form  and  identify  which  class(es)  of 
securities  it  is  registering  under  Section  12(b) 
or  12(g). 

C.  You  may  not  use  this  Form  if  you  are 
a  registered  investment  company  or  a 
business  development  company  as  defined  in 
Section  2(a)(48)  of  the  Investment  Company 
Act  of  1940. 

D.  You  may  not  use  this  Form  if  you  are 
a  "small  business  issuer"  as  defined  in 
Securities  Act  Rule  405  (§  230.405).  Small 
business  issuers  use  Form  SB-3  to  register 
the  transactions  listed  in  General  Instruction 
LA. 

n.  Registrant  Information 

Provide  information  about  the  registrant  as 
follows: 

A.  Form  B  Registrants.  If  the  registrant 
meets  the  requirements  of  General 
Instructions  I.B.  and  I.C.I,  of  Form  B,  it  must 
comply  with: 

1.  Items  11  and  12  of  this  Form; 

2.  Items  13  and  14  of  this  Form;  or 

3.  Item  15  of  this  Form. 

B.  Seasoned  Form  A  Registrants.  If  the 
registrant  meets  the  requirements  of  General 
Instruction  II.  of  Form  A  for  incorporation  by 
reference,  it  must  comply  with: 

1.  Items  13  and  14  of  this  Form;  or 

2.  Item  15  of  this  Form. 

C.  AH  Other  Registrants.  All  other 
registrants  must  comply  with  Item  15  of  this 
Form. 

m.  Information  With  Respect  to  the 
Company  Being  Acquired 

Provide  information  about  the  comp)any 
being  acquired  (which  includes  any  entity 


whose  securities  are  to  be  exchanged  for 
securities  of  the  registrant)  as  follows: 

A.  Form  B  Companies.  If  the  company 
being  acquired  meets  the  requirements  of 
General  Instructions  I.B.  and  I.C.I,  of  Form 
B,  provide  information  in  accordance  with: 

1.  Item  16  of  this  Form; 

2.  Item  17  of  this  Form;  or 

3.  Item  18  of  this  Form. 

B.  Seasoned  Form  A  Companies.  If  the 
company  being  acquired  meets  the 
requirements  of  General  Instruction  II.  of 
Form  A  for  incorporation  by  reference, 
provide  information  in  accordance  with: 

1.  Item  17  of  this  Form;  or 

2.  Item  18  of  this  Form. 

C.  AH  Other  (Non-SmaH  Business) 
Companies.  For  all  other  companies  being 
acquired,  provide  information  in  accordance 
with  Item  18  of  this  Form. 

D.  Transitional  SmaH  Business  Issuer 
Companies.  If  the  company  being  acquired  is 
a  transitional  small  business  issuer  that 
meets  the  requirements  of  II. A.l.  of  Form  SB- 
3,  provide  information  in  accordance  with 
Item  19  of  this  Form. 

E.  Seasoned  Form  SB-2  Companies.  If  the 
company  being  acquired  meets  the 
requirements  of  General  Instruction  E.l.  of 
Form  SB-2,  provide  information  in 
accordance  with: 

1.  Item  20  of  this  Form;  or 

2.  Item  21  of  this  Form. 

F  AH  Other  SmaH  Business  Issuers.  All 
other  companies  being  acquired  that  are 
small  business  issuers,  including  transitional 
small  business  issuers  that  choose  to  comply 
with  this  requirement,  provide  information 
in  accordance  with  Item  21  of  this  Form. 

rv.  Securities  Act  Rules  and  Regulations 

You  should  read  the  rules  and  regulations 
under  the  Securities  Act  (Part  230  of  Title  17 
of  the  Code  of  Federal  Regulations), 
particularly  Regulation  C.  That  Regulation 
contains  general  requirements  regarding  the 
preparation  and  filing  of  registration 
statements. 

V.  Free  Writing  Prospectus  Information 

A.  You  should  read  Securities  Act  Rule 
166.  That  Rule  permits  a  registrant  to  make 
offers  prior  to  filing  a  Form  C  registration 
statement.  If  you  use  a  prospectus  in  reliance 
on  that  Rule,  you  must  file  that  prospectus 
when  required  to  do  so  by  Securities  Act 
Rule  425. 

B.  You  should  read  Securities  Act  Rule 
165.  That  Rule  permits  a  Form  C  registrant 
and  those  acting  on  its  behalf  to  use  "free 
writing"  offering  materials  that  do  not  meet 
the  requirements  of  Section  10  of  the 
Securities  Act.  If  you  use  a  prospectus  in 
reliance  on  Rule  165.  you  must  file  it  when 
required  to  do  so  by  Securities  Act  Rule  425. 


VI.  U.S.  and  Foreign  Registrants. 

A.  Definitions. 

1.  As  used  in  this  Form,  "U.S.  registrant" 
includes  all  registrants  other  than  foreign 
governments  and  foreign  private  issuers. 
"U.S.  company  being  acquired"  includes  all 
entities  being  acquired  other  than  foreign 
governments  and  foreign  private  issuers. 

2.  As  used  in  this  Form,  "foreign 
registrant"  includes  only  registrants  that  are 
foreign  private  issuers.  "Foreign  company 
being  acquired"  includes  only  entities  being 
acquired  that  are  foreign  private  issuers. 

3.  "Foreign  private  issuer"  is  defined  in 
Rule  405  of  Regulation  C. 

B.  Information  Required. 

1.  U.S.  registrants  must  provide  all 
information  required  by  the  Items  of  this 
Form  except  where  the  Item  expressly 
identifies  the  requirement  as  applying  only  to 
foreign  registrants  or  foreign  companies  being 
acquired. 

2.  Foreign  registrants  must  provide  all 
information  required  by  the  Items  of  this 
Form  except  where  the  Item  expressly 
identifies  the  requirement  as  applying  only  to 
U.S.  registrants  or  U.S.  companies  being 
acquired. 

Vn.  Interaction  With  the  Exchange  Act 

A.  If  Regulation  14A  or  14C  under  the 
Exchange  Act  applies  to  the  transaction 
registered  on  this  Form: 

1.  the  prospectus  may  be  in  the  form  of  a 
proxy  statement  or  information  statement; 

2.  the  prospectus  must  contain  the 
information  required  by  this  Form  in  lieu  of 
that  required  by  Schedule  14A  or  14C;  and 

3.  material  filed  as  a  part  of  the  registration 
statement  shall  be  deemed  filed  also  for 
purposes  of  Regulation  14 A  or  14C,  as 
applicable. 

B.  If  neither  Regulation  14A  nor  14C 
applies  to  the  transaction  registered  on  this 
Form,  any  proxy  or  information  statement 
material  sent  to  security  holders  must  be 
filed  prior  to  use  as  a  part  of  the  effective 
registration  statement. 

C.  If  you  are  registering  an  offering  that  is 
subject  to  Section  13(e),  14(d)  or  14(e)  of  the 
Exchange  Act,  the  provisions  of  those 
Sections  and  the  rules  and  regulations 
thereunder  shall  apply  to  the  transaction  in 
addition  to  the  provisions  of  this  Form. 

Vm.  Business  Combinations  Efifected  on  a 
Delayed  Basis 

A.  A  registrant  may  use  this  Form  to 
register  a  transaction  that  will  be  effected  on 
a  delayed  basis  under  Securities  Act  Rule 
415(a)(l)(viii).  In  that  event,  it  need  only 
furnish  information  about  the  contemplated 
transaction  and  the  company  being  acquired 
to  the  extent  practicable  as  of  the  effective 
date  of  the  registration  statement.  It  must  file 
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a  post-effective  amendment  to  include  the 
remaining  required  information  about  the 
traiisaction  and  the  company  being  acquired 
in  the  registration  statement. 

B.  A  registrantmay  use  this  Form  to 
register  a  transaction  that  would  qualify  for 
an  exemption  from  Section  5  of  the  Securities 
Act  but  for  the  proximity  in  time  of  other 
similar  transactions.  In  that  event,  the 
registrant  need  only  file  a  prospectus 
supplement  to  provide  the  required 
inrormation  about  the  transaction  and  the 
company  being  acquired. 

C.  Unallocated  Shelf.  The  registrant  may 
register  two  or  more  classes  of  securities  on 
this  Form  that  it  will  offer  on  a  delayed  or 
continuous  basis  pursuant  to  Rule 
415(a)(l)(viii).  If  die  registrant  meets  the 
requirements  of  General  Instruction  I.B.  of 
Fonn  B  and  General  Instruction  I.C.I.,  I.C.2. 
or  I.C.4.  of  Form  B,  it  need  only  identify  on 
an  aggregate  basis  (and  not  by  class)  in  the 
"Calculation  of  Registration  Fee"  table: 

1.  the  amount  to  be  registered; 

2.  the  proposed  maximum  offering  price 
per  unit;  and 

3.  the  proposed  maximum  aggregate 
offering  price. 

IX.  RoU-Up  Transactions 

A.  Roll-up  transactions  (as  defined  in  Item 
901(c)  of  Regulation  S-K)  may  be  registered 
on  this  Form.  In  that  event,  the  registrant 
must  comply  with  the  disclosure 
requirements  of  Subpart  900  of  Regulation  S- 
K.  To  the  extent  that  the  disclosure 
requirements  of  Subpart  900  are  inconsistent 
with  those  in  this  Form,  the  requirements  of 
Subpart  900  control. 

B.  If  the  registrant  registers  a  roll-up 
transaction  on  this  Form,  special  prospectus 
delivery  requirements  apply.  See  Securities 
Act  Rule  172(e). 

C.  The  proxy  rules  and  Exchange  Act  Rule 
14e-7  of  the  tender  offer  rules  contain 
provisions  specifically  applicable  to  roll-up 
transactions.  Those  provisions  apply  whether 
or  not  the  entities  involved  have  registered 
securities  pursuant  to  Section  12  of  the 
Exchange  Act. 

X.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 
Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A,  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
Statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 


1.  the  opinion  or  consent  expressly  allows 
that  incorjjoration;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement. 

Note  to  General  Instruction  X. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorp)oration  by  reference  of 
exhibits  and  Seciirities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

XI.  Concurrent  Registration  of  Securities 
Under  the  Exchange  Act 

A.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  the  later  of: 

1.  receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  this  Form  that 
the  securities  have  been  approved  for  listing; 
or 

2.  effectiveness  of  this  registration 
statement. 

B.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(g) 
shall  become  efective  upon  the  effectiveness 
of  this  registration  statement. 

C.  If  the  registrant  is  required  to  file  an 
annual  report  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  report  within  the  time  period 
specified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  report  is 
due. 

D.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  to  this  Form. 

Part  I — Information  Required  in  the 
Prospectus 

A.  Information  About  the  Transaction 
Item  1.  Front  Cover  Page  of  the  Registration 
Statement  and  Outside  Front  Cover  Page  of 
the  Prospectus 

Provide  the  information  required  by  Item 
501  of  Regulation  S-K. 
Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

(a)  Provide  the  information  required  by 
Item  502  of  Regulation  S-K. 

(b)  If  you  incorporate  information  by 
reference  into  the  prospectus,  state  on  the 
inside  front  cover  page: 

(1)  that  the  prospectus  incorporates  by 
reference  important  business  and  financial . 
information  about  the  company  that  is  not 
delivered  with  it; 

(2)  that  this  information  is  available 
without  charge  to  any  person,  including  any 
beneficial  owner,  upon  written  or  oral 
request; 

(3)  that  you  will  send  those  incorporated 
documents  in  a  manner  that  should  result  in 
delivery  within  three  business  days  of  the 
request; 

(4)  the  name,  address  and  telephone 
number  to  which  persons  must  make  this 
request;  and 

(5)  that  to  obtain  timely  delivery,  persons 
must  request  this  information  no  later  than 

(specify  date  five  business  d^ys 

before  the  date  on  which  the  final  investment 


decision  must  be  made).  You  must  highlight 
this  statement  by  print  type  or  otherwise. 
Instruction  to  Item  2. 

1.  The  undertaking  covers  all  documents 
incorporated  by  reference  through  the  date  of 
responding  to  the  request 

2.  If  you  send  any  of  the  information  that 
is  incorporated  by  reference  in  the 
prospectus,  you  also  must  send  any  exhibits 
that  are  specifically  incorjxjrated  by 
reference  in  that  information. 

3.  If  information  is  incorporated  by 
reference  in  any  document  you  are  sending 
upon'request,  you  also  must  send  the 
information  incorporated  by  reference. 

Item  3.  Prospectus  Summary  and  Other 
Information 

In  {he  forepart  of  the  prospectus,  provide 
a  summary  of  the  information  contained  in 
the  prospectus  as  described  in  Item  503(a)  of 
Regulation  S-K  and  the  following 
information: 

(a)  Contact  information.  The  name, 
complete  mailing  address  and  telephone 
number  of  the  principal  executive  offices  of 
the  registrant  and  the  company  being 
acquired; 

(b)  Risk  factors. 

(1)  The  information  required  by  Item  503(c) 
of  Regulation  S-K; 

(2)  If  the  registrant  or  the  company  to  be 
acquired  is  a  real  estate  entity  as  defined  in 
Item  1101  of  Regulation  S-K,  provide  the 
information  required  by  Item  1103  of 
Regulation  S-K  in  addition  to  the 
information  required  by  paragraph  (b)(1)  of 
this  Item. 

(c)  Ratio  of  earnings  to  fixed  charges.  The 
information  required  by  Item  503(d)  of 
Regulation  S-K; 

(d)  Business  conducted.  A  brief  description 
of  the  general  nature  of  the  business 
conducted  by  the  registrant  and  by  the 
company  being  acquired; 

(e)  Transaction  being  registered.  A  brief 
description  of  the  transaction  in  which  the 
securities  being  registered  will  be  offered; 

(f)  Selected  financial  data.  The  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  for  U.S.  registrants  and  U.S. 
companies  being  acquired  and  Item  8  of 
Form  20-F  for  foreign  registrants  and  foreign 
companies  being  acquired.  To  the  extent  this 
information  is  required  to  be  presented  in  the 
prospectus  pursuant  to  other  Items  of  this 
Form,  it  need  not  be  presented  pursuant  to 
this  Item; 

(g)  Pro  forma  selected  financial  data.  If 
material,  the  information  required  by  Item 
301  of  Regulation  S-K  for  U.S.  registrants 
and  Item  8  of  Form  20-F  for  foreign 
registrants,  showing  the  pro  forma  effect  of 
the  transaction.  To  the  extent  the  information 
is  required  to  be  presented  in  the  prospectus 
pursuant  to  other  Items  of  this  Form,  it  need 
not  be  presented  pursuant  to  this  Item; 

(h)  Pro  forma  information.  In  a  table 
designed  to  facilitate  comparison,  historical 
and  pro  forma  per  share  data  of  the  registrant 
and  historical  and  equivalent  pro  forma  per 
share  data  of  the  company  being  acquired  for 
the  following  items: 

(1)  book  value  per  share  as  of  the  date 
financial  data  is  presented  pursuant  to  Item 
301  of  Regulation  S-K  for  U.S.  registrants 
and  U.S.  companies  being  acquired  and  Item 
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8  of  Form  20-F  for  foreign  registrants  and 
foreign  companies  being  acquired; 

(2)  cash  dividends  declared  per  share  for 
the  fwriods  for  which  financial  data  is 
presented  pursuant  to  Item  301  of  Regulation 
S-K  for  U.S.  registrants  and  U.S.  companies 
being  acquired  and  Item  8  of  Form  20-F  for 
foreign  registrants  and  foreign  companies 
being  acquired;  and 
1(3)  income  (loss)  per  share  from 
continuing  operations  for  the  periods  for 
which  financial  data  is  presented 
pursuant  to  Item  301  of  Regulation  S- 
K  for  U.S.  registrants  and  U.S. 
companies  being  acquired  and  Item  8  of 
Form  20-F  for  foreign  registrants  and 
foreign  companies  being  acquired; 
Instructions  to  Item  3(g)  and  3(h). 
1.  For  a  business  combination  accounted 
for  as  a  purchase,  present  the  financial 
information  required  by  paragraphs  (g)  and 
(h)  only  for  the  most  recent  fiscal  year  and 
interim  jjeriod.  For  a  business  combination 
accounted  for  as  a  pooling,  present  the 
financial  information  required  by  paragraphs 
(g)  and  (h)  (except  for  information  with 
regard  to  book  value)  for  the  most  recent 
three  fiscal  years  and  interim  period.  For  a 
business  combination  accounted  for  as  a 
pooling,  present  the  book  value  information 
as  of  the  end  of  the  most  recent  fiscal  year 
and  interim  period. 

2.  Calculate  the  equivalent  pro  forma  per 
share  amounts  for  one  share  of  the  company 
being  acquired  by  multiplying  the  exchange 
ratio  times  each  of; 

(a)  the  pro  forma  income  (loss)  per  share 
before  non-recurring  charges  or  credits 
directly  attributable  to  the  transaction; 

(b)  the  pro  forma  book  value  per  share;  and 
(c)  the  pro  forma  dividends  per  share  of  the 
registrant. 

3.  Foreign  Private  Issuers:  Instruction  7  to 
Item  8  of  Form  20-F  is  applicable  to  the 
financial  information  presented  hereunder  to 
the  extent  that  this  Form  requires 
reconciliation  of  financial  statements  of 
foreign  private  issuers  to  U.S.  GAAP  and 
Regulation  S-X. 

(i)  Market  value  of  securities.  In  a  table 
designed  to  facilitate  comparison,  the  market 
value  of  securities  of  ths  company  being 
acquired  (on  a  historical  and  equivalent  per 
share  basis)  and  the  market  value  of  the 
securities  of  the  registrant  (on  a  historical 
basis)  as  of  the  day  before  the  date  the  public 
announcement  of  the  proposed  transaction.  If 
no  such  public  announcement  was  made,  as 
of  the  day  before  the  date  the  agreement  with 
respect  to  the  transaction  was  entered  into; 

(j)  Affiliates'  voting  shares.  With  respect  to 
the  registrant  and  the  company  being 
acquired,  a  brief  statement  comparing  the 
percentage  of  outstanding  shares  entitled  to 
vote  held  by  directors,  executive  officers  and 
their  affiliates.  State  the  vote  required  for 
approval  of  the  proposed  transaction; 

(k)  Regulatory  approval.  A  statement  as  to 
whether  any  regulatory  requirements  must  be 
complied  with  or  approval  must  be  obtained 
m  connection  with  the  transaction,  and  if  so, 
the  status  of  such  compliance  or  approval; 
(1)  Dissenters'  rights.  A  statement  about 
whether  or  not  dissenters'  rights  of  appraisal 
exist,  including  a  cross-reference  to  the 


information  provided  pursuant  to  Item  21  or 
22  of  this  Form;  and 

(m)  Tax  consequences.  A  brief  statement 
about  the  tax  consequences  of  the  transaction 
or,  if  appropriate,  a  cross-reference  to  the 
information  provided  pursuant  to  Item  4  of 
this  Form. 

Item  4.  Terms  of  the  Transaction 

(a)  Provide  a  summary  of  the  material 
features  of  the  proposed  transaction.  The 
summary  shall  include,  where  applicable: 

(1)  3  the  information  required  by  Item 
1004(a)  of  Regulation  M-A  (§  229.1004(a)  of 
this  chapter);  and 

(2)  where  not  organized  in  the  same 
country,  a  discussion  of  any  material 
differences  in  the  corporate  laws  applicable 
to  the  company  being  acquired  and  to  the 
surviving  entity.  The  discussion  should 
include,  but  not  necessarily  be  limited  to: 
corporate  governance,  board  structure, 
quonmis,  class  action  suits,  shareholder 
derivative  suits,  rights  to  inspect  corporate 
books  and  records,  rights  to  inspect  the 
shareholder  list  and  rights  of  directors  and 
officers  to  obtain  indemnification  from  the 
company. 

(b)  If  a  report,  opinion  or  appraisal 
materially  relating  to  the  transaction  has  been 
received  fix)m  an  outside  party  and  such 
report,  opinion  or  appraisal  is  referred  to  in 
the  prospectus,  provide  the  information 
called  for  by  Item  1015(b)  of  Regulation  S- 
K  (§  229.1015(b)  of  this  chapter). 

(c)  Incorporate  the  acquisition  agreement 
by  reference  into  the  prospectus. 
Item  5.  Pro  Forma  Financial  Information 

Provide  the  financial  information  required 
by  Article  11  of  Regulation  S-X  with  respect 
to  this  transaction. 

Instructions. 

1.  Present  any  Article  11  information 
required  by  the  other  Items  of  this  Form 
(where  not  incorporated  by  reference) 
together  with  the  information  provided  under 
this  Item.  In  presenting  this  information,  you 
must  clearly  distinguish  between  this 
transaction  and  any  other  one. 

2.  You  need  only  show  the  pro  forma  effect 
that  the  registered  transaction  has  on  any  pro 
forma  financial  information  that: 

(i)  is  incorporated  by  reference;  and 
(ii)  reflects  all  prior  transactions. 

Item  6.  Material  Contacts  With  the  Company 
Being  Acquired 

Provide  the  information  required  by  Items 
1005(b)  and  1011(a)  of  Regulation  M-A  for 
the  registrant  or  its  affiliates  and  the 
company  being  acquired  or  its  affiliates.  The 
mformation  provided  only  need  cover  the 
periods  for  which  financial  statements  are 
presented  or  incorporated  by  reference  into 
this  Form. 


of  the  securities  to  the  public,  provide  the 
following  information  in  the  prospectus  prior 
to  its  use  for  the  reoffer: 

(a)  The  information  required  by  Item  507 
of  Regulation  S-K; 

(b)  Information  with  respect  to  the 
consummation  of  the  transaction  in  which 
the  securities  were  acquired;  and 

(c)  A  description  of  any  material  change  in 
the  registrant's  affairs  that  occurred  after  the 
transaction  in  which  the  securities  were 
acquired. 

Note  to  Item  8. 

You  should  read  Item  512(g)  of  Regulation 
S-K  regarding  undertakings  required  in 
reoffering  registration  statements. 

Item  9.  Interests  of  Named  Experts  and 
Counsel 

Provide  the  information  required  by  Item 
509ofRegulaUonS-K. 

Item  10.  Disclosure  of  Commission  Position 
on  Indenmification  for  Securities  Act 
Liabilities 

Provide  the  information  required  by  Item 
510  of  Regulation  S-K. 


Item  7.  Real  Estate  Entities 

If  the  registrant  or  the  company  to  be 
acquired  is  a  real  estate  entity  as  defined  in 
Item  1101  of  Regulation  S-K.  provide  the 
information  required  by  Item  1104  and  Items 
1108  through  1112  of  Regulation  S-K. 
Item  8.  Additional  Information  Required  for 
Reoffering  by  Persons  Deemed  To  Be 
Underwriters 

If  any  person  who  is  deemed  to  be  an 
underwriter  of  the  securities  is  reoffering  any 


B.  Information  About  the  Registrant 

Item  11.  Information  Required  for  Form  B 
Companies 

If  the  registrant  meets  the  requirements  of 
General  Instructions  I.B.  and  I.C.I,  of  Form 
B  and  elects  to  comply  with  this  Item  and 
Item  12  (instead  of  Items  13  and  14  or  Item 
15),  it  must  provide  the  following 
information: 

(a)  Material  changes.  Describe  any  material 
change  in  the  registrant's  affairs  that: 

(1)  has  occurred  since  the  end  of  the  latest 
fiscal  year  for  which  it  incorporates  by 
reference  audited  financial  statements  in 
accordance  with  Item  12  of  this  Form;  and 

(2)  the  registrant  has  not  described  in  an 
Exchange  Act  report. 

(b)  Current  financial  statements.  Foreign 
registrants:  If  the  financial  statements  you 
incorporate  by  reference  in  accordance  with 
Item  12  of  this  Form  are  not  sufficiently 
current  to  comply  with  Rule  3-19  of 
Regulation  S-X,  you  must  provide  financial 
statements  necessary  to  comply  with  that 
Rule.  You  must  through  one  of  the  following 
means: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  include  that  information  in  an  amended 
or  a  newly  filed  Exchange  Act  report, 
disclose  in  the  prospectus  that  you  have  done 
so,  incorporate  that  report  by  reference  into 
the  effective  registration  statement,  and 
deliver  it  together  with  the  prospectus. 

(c)  Other  financial  information.  Include  the 
following  information  in  the  prospectus 
unless  incorporated  by  reference: 

(1)  financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  the  one 
being  registered; 

(2)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interests  method  of 
accounting;  and 
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(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Rule 
ll-Ol(b)  of  Regulation  S-X; 

(3)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X,  if  a  change  in 
accounting  principles  or  correction  of  an 
error  requires  a  material  retroactive 
restatement  of  financial  statements;  or 

(4)  any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business. 

Instruction. 

Foreign  registrants:  You  should  read  Rules 
4-01(a){2)  and  10-01  of  Regulation  S-X. 
Item  12.  Incorporation  of  Certain  Information 
by  Reference  for  Form  B  Companies 

If  the  registrant  provides  information  in 
accordance  with  Item  11  of  this  Form: 

(a)  It  must  incorporate  by  reference  into  the 
prospectus  that  js  part  of  the  effective 
registration  statement  the  documents  Hsted 
below: 

(1)  its  latest  annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  that  contains  audited  financial 
statements; 

(2)  any  reports  it  filed  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act  since  the 
end  of  the  fiscal  year  covered  by  its  annual 
report  incorporated  in  this  Form;  and 

(3)  the  description  of  capital  stock 
contained  in  an  Exchange  Act  registration 
statement,  including  any  amendments  or 
reports  updating  such  description,  if: 

(I)  capital  stock  is  being  registered  and 
securities  of  the  same  class  are  registered 
under  Section  12  of  the  Exchange  Act;  and 

(li)  such  stock  is  listed  for  trading  or 
admitted  to  unlisted  trading  privileges  on  a 
national  securities  exchange;  or 

(iii)  bid  and  offer  quotations  for  such  stock 
are  reported  in  an  automated  quotations 
system  operated  by  a  national  securities 
association. 

Instructions  to  Item  12(a). 

1.  List  in  the  prospectus  that  is  part  of  the 
effective  registration  statement  all  documents 
that  are  filed  prior  to  effectiveness  and 
incorporated  by  reference. 

2.  Notwithstanding  Instruction  2  to  Item 
404  of  Regulation  S-K,  you  need  only 
provide  Item  404  information  covering  one 
year  if  you  incorporate  that  information  by 
reference  pursuant  to  this  Item. 

3.  Foreign  registrants:  All  annual  reports  or 
registration  statements  you  incorporate  by 
reference  pursuant  to  this  Item  must  contain 
financial  statements  that  comply  with  Item 
IB  of  Form  20-F  except  that  your  financial 
statements  may  comply  with  Item  17  of  Form 
20-F  if  the  only  securities  you  are  registering 
are  investment  grade  securities. 

A  security  is  "investment  grade"  if,  at  the 
time  of  sale: 

(a)  it  is  rated  by  at  least  one  nationally 
recognized  statistical  rating  organization 
("NRSRO")  (as  that  term  is  used  in  Exchange 
Act  Rule  15c3-l(c)(2)(vi)(F))  in  one  of  the 
gpneric  rating  categories  that  signify 
investment  grade;  and 

(b)  no  other  NRSRO  rating  the  security  has 
placed  it  in  a  category  that  does  not  signify 
investment  grade. 

4.  Foreign  registrants:  You  may  incorporate 
by  reference  any  Form  6-K  satisfying  the 


requirements  of  Form  C.  See  Rules  4-01  (a)(2) 
and  10-01  of  Regulation  S-X  and  Item  18  of 
Form  20-F. 

(b)  It  must  state  in  the  prospectus  that  all 
documents  it  files  pursuant  to  Section  13(a), 
13(c),  14  or  15(d)  of  the  Exchange  Act  are 
deemed  to  be  incorporated  by  reference  into 
the  prospectus  that  is  part  of  the  effective 
registration  statement  if  filed  after 
effectiveness  and  before  the  latest  of  the 
following  that  is  applicable: 

(1)  the  date  of  any  meeting  of  security 
holders  of  either  the  registrant  or  the 
company  being  acquired  relating  to  the 
transaction  described  in  the  prospectus; 

(2)  the  date  on  which  the  transaction 
described  in  the  prospectus  is  consummated, 
if  no  meeting  of  security  holders  of  either  the 
registrant  or  the  company  being  acquired  is 
held; 

(3)  the  date  of  the  termination  of  any 
exchange  offer  registered  on  this  registration 
statement;  or 

(4)  the  date  of  termination  of  any  reoffering 
or  resale  of  seoirities  registered  on  this 
registration  statement. 

Note  to  Item  12(b). 

You  should  read  Seciirities  Act  Rule  439 
regarding  consent  to  the  use  of  material 
incorporated  by  reference. 

(c)  In  the  prospectus,  you  must: 

(1)  identify  the  reports  and  other 
information  that  you  file  with  the 
Commission; 

(2)  state  that  the  public: 

(i)  may  read  and  copy  any  materials  you 
file  with  the  Commission  at  the. 
Commission's  Public  Reference  Room  at  450 
Fifth  Street,  N.W.,  Washington,  D.C.  20549; 
and 

(ii)  may  obtain  information  on  the 
operation  of  the  Public  Reference  Room  by 
calling  the  Commission  at  1-800-SEC-0330; 
and 

(3)  if  you  are  an  electronic  filer,  state  that 
the  Commission  maintains  an  Internet  web 
site  that  contains  reports,  proxy  and 
information  statements,  and  other 
information  regarding  issuers  that  file 
electronically  with  the  Commission  and  state 
the  address  of  that  site  (http://www.sec.gov). 
You  are  encouraged  to  give  your  Internet  web 
site  address,  if  available. 

Item  13.  Information  Required  for  Seasoned 
Form  A  Companies 

If  the  registrant  meets  the  requirements  of 
General  Instruction  II.  of  Form  A  and  elects 
to  comply  with  this  Item  and  Item  14  (instead 
of  Item  15),  it  must  do  the  following: 

(a)  Annual  report.  Deliver  together  with  the 
prospectus  a  copy  of  its  latest  annual  report 
filed  pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act; 

(b)  Quarterly  information.  U.S.  registrants: 
provide  the  information  required  by  Part  I  of 
Form  10-Q  or  Form  10-QSB  for  the  most 
recent  fiscal  quarter  following  the  fiscal  year 
covered  by  the  annual  report  delivered 
pursuant  to  this  Item.  The  registrant  must 
either: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  deliver  together  with  the  prospectus  a 
copy  of  its  latest  Form  10-Q  or  Form  10- 
QSB; 

Notes  to  Item  13(a)  and  13(b). 


1.  Indicate  in  the  prospectus  that  it  is 
accompanied  by  the  reports  that  the 
registAnt  sends  pursuant  to  paragraphs  (a)  or 
(b)  of  this  Item. 

2.  If  the  registrant  incorf>orates  by  reference 
portions  of  any  document  into  a  report  it 
delivers  under  this  Item,  it  also  must  deliver 
the  incorporated  portions  with  it. 

3.  If  the  registrant's  Form  10-Q  or  Form 
10-QSB  for  the  most  recent  quarter  is  not  due 
to  be  filed  prior  to  the  effective  date  of  the 
registration  statement,  it  may  provide  the 
information  for  the  previous  fiscal  quarter  to 
satisfy  Item  13(b).  For  this  purpose,  the  due 
date  is  calculated  without  the  extension 
provided  by  Exchange  Act  Rule  12b-25. 

(c)  Current  financial  statements.  Foreign 
registrants:  If  the  financial  statements  you 
incorporate  by  reference  in  accordance  with 
Item  14  are  not  sufficiently  current  to  comply 
with  Rule  3-19  of  Regulation  S-X.  provide 
financial  statements  necessary  to  comply 
with  that  Rule.  You  must  do  so  by  one  of  the 
following  means: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  jnclose  that  information  in  an  amended 
or  newly  filed  Exchange  Act  report,  disclose 
in  the  prospectus  that  you  have  done  so, 
incorporate  that  report  by  reference  into  the 
effective  registration  statement,  and  deliver  it 
together  with  the  prospectus. 

(d)  Other  financial  information.  If  not 
reflected  in  the  registrant's  annual  report 
delivered  to  investors  in  accordance  with 
paragraph  (a)  of  this  Item,  provide: 

(1)  financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X  with 
respect  to  transactions  other  than  the  one 
being  registered; 

(2)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interests  method  of 
accounting;  and 

(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Rule 
ll-Ol(b)  of  Regulation  S-X; 

(3)  restated  financial  statemenU  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  and  Regulation  S-X,  if  a  change  in 
accounting  principles  or  correction  of  an 
error  requires  a  material  retroactive 
restatement  of  financial  statements;  and 

(4)  any  financial  information  required 
because  of  a  material  disposition  of  assets 
outside  the  normal  course  of  business. 

Instructions  to  Item  13(d). 

l.»You  may  incorporate  by  reference  into 
the  effective  registration  statement  the 
information  required  by  paragraph  (d)  of  Item 
13.  If  you  incorporate  it.  you  must  deliver  it 
together  with  the  prospectus. 

2.  Foreign  registrants:  You  should  read 
Rules  4-01(a)(2)  and  10-01  of  Regulation  S- 
X. 

(e)  Material  changes.  Describe  any  material 
change  in  the  registrant's  affairs  that: 

(1)  has  occurred  since  the  end  of  the  latest 
fiscal  year  for  which  it  incorporates  by 
reference  audited  financial  statements  in 
accordance  with  Item  14;  and 
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(2)  the  registrant  has  not  described  in  an 
Exchange  Act  report  delivered  with  the 
prospectus  in  accordance  with  this  Item; 

Instructions  to  Item  13. 

1.  The  registrant  must  deliver  information 
required  by  this  Item  with  the  first 
prospectus  it  delivers.  It  need  not  deliver  that 
information  with  any  subsequent  prospectus 
sent  to  the  same  person. 

2.  Any  reports  the  registrant  delivers 
together  with  the  prospectus  pursuant  to  this 
Item  must  be  delivered  writhout  charge  to  the 
investor. 

Item  14.  Incorporation  by  Reference  by 
Seasoned  Form  A  Companies 

If  the  registrant  provides  information  in 
accordance  with  Item  13  of  this  Form: 

(a)  It  must  incorporate  by  reference  into  the 
prospectus  that  is  part  of  the  effective 
registration  statement: 

(1)  its  latest  annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  that  contains  audited  financial 
statements; 

Note  to  Item  1 4(a)(1). 

The  registrant  may  satisfy  this  obligation  to 
incorporate  its  annual  report  by 
incorporating  a  Form  40-F  if  it  meets  the 
requirements  of  General  Instruction  A.  (2)  of 
Form  40-F. 

(2)  any  reports  it  filed  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act  since  the 
end  of  the  fiscal  year  covered  by  its  annual 
report  incorporated  in  this  Form. 

Instructions  to  Item  14(a). 

1.  List  in  the  prospectus  that  is  part  of  the 
effective  registration  statement  all  documents 
that  are  filed  prior  to  effectiveness  and 
incorporated  by  reference. 

2.  Notwithstanding  Instruction  2  to  Item 
404  of  RegulaUon  S-K,  you  need  only 
provide  Item  404  information  covering  one 
year  if  you  incorporate  that  information  by 
reference  pursuant  to  this  Item. 

3.  Foreign  registrants:  All  annual  reports 
you  incorporate  by  reference  pursuant  to  this 
Item  must  contain  financial  statements  that 
comply  with  Item  18  of  Form  20-F,  except 
that  your  financial  statements  may  comply 
with  Item  17  of  Form  20-F  if  the  only 
securities  you  are  registering  are  investment 
grade  securities  as  defined  in  Instruction  3  of 
Instructions  to  Item  12(a). 

4.  Foreign  registrants  may  incorporate  by 
reference  and  deliver  with  the  prospectus 
any  Exchange  Act  report  containing 
information  meeting  the  requirements  of 
Form  A.  See  Rules  4-01(a)(2)  and  10-01  of 
Regulation  S-X  and  Item  18  of  Form  20-F. 

5.  You  should  read  Rule  439  regarding 
consent  to  the  use  of  material  incorporated 
by  reference. 

(b)  In  the  prospectus,  you  must: 

(1)  identify  the  reports  and  other 
information  that  you  file  with  the 
Conmiission; 

(2)  state  that  the  public; 
(i)  may  read  and  copy  any  materials  you 

file  with  the  Commission  at  the 
Commission's  Public  Reference  Room  at  450 
Fifth  Street,  N.W.,  Washington,  D.Q  20549- 
and 

(ii)  may  obtain  information  on  the 
operation  of  the  Public  Reference  Room  by 
calling  the  Commission  at  1-800-SEC-0330- 
and 


(3)  if  you  are  an  electronic  filer,  state  that 
the  Commission  maintains  an  Internet  web 
site  that  contains  reports,  proxy  and 
information  statements,  and  other 
information  regarding  issuers  that  file 
electronically  with  the  Commission  and  state 
the  address  of  that  site  (http://www.sec.gov). 
You  are  encouraged  to  give  your  Internet  web 
site  address,  if  available. 

Item  15.  Information  Required  for  All  Other 
Companies 

Any  registrant  that  does  not  provide 
information  in  accordance  with  Items  11  and 
12  or  Items  13  and  14  must  provide  the 
following  information: 

(a)  Description  of  Business. 
(i)  U.S.  registrants:  Item  101  of  Regulation 

(ii)  Foreign  registrants:  Item  1  of  Form  20- 
F. 

(b)  Description  of  Property. 
(i)  U.S.  registrants:  Item  102  of  Regulation 

(ii)  Foreign  registrants:  Item  2  of  Form  20- 
F. 

(iii)  If  the  registrant  is  a  real  estate  entity 
as  defined  in  Item  1101  of  Regulation  S-K, 
provide  the  information  required  by  Items 
1105, 1106  and  1107  of  RegulaUon  S-K  in 
lieu  of  the  information  required  by  parajtraDh 
(b)(i)  or  (b)(ii)  of  this  Item  ^  ^ 

(c)  Legal  Proceedings, 
(i)  U.S.  registrants:  Item  103  of  Regulation 

(ii)  Foreign  registrants:  Item  3  of  Form  20- 
F. 

(d)  Common  Equity  Securities.  If  the 
registrant  is  issuing  common  equity 
securities: 

(i)  U.S.  registrants:  Item  201  of  RegulaUon 

O — Iv. 

(ii)  Foreign  registrants:  Item  5  of  Form  20- 
F.  You  must  update  such  informaUon  to 
cover  any  subsequent  interim  periods  for 
which  financial  statements  are  required 
pursuant  to  Rule  3-19  of  Regulation  S-X. 

(e)  Financial  Statements. 
(i)  U.S.  registrants:  Regulation  S-X. 
(ii)  Foreign  registrants:  Item  18  of  Form  20- 

F  except  if  you  are  registering  only 
investment  grade  securiUes  es  defined  in  the 
second  instnicUon  of  InstrucUons  to  Item 
11(a)  of  this  Form.  In  that  event,  you  may 
comply  with  Item  17  of  Form  20-F  instead 
of  Item  18. 
Instructions  to  Item  15(e). 

1.  File  schedules  required  by  RegulaUon  S- 
X  as  "Financial  Statement  Schedules."  as 
authorized  by  Item  25  of  Uiis  Form. 

2.  Provide  any  financial  information 
required  by  Rule  3-05  and  Article  11  of 
Regulation  S-X  with  respect  to  transactions 
other  than  the  one  being  registered. 

3.  Foreign  registrants:  Your  financial 
statements  must  comply  with  Rule  3-19  of 
Regulation  S-X.  See  also  Rules  4-01(a)(2) 
and  10-01  of  Regulation  S-X. 

(0  Exchange  Controls. 
(i)  U.S.  registrants:  not  applicable, 
(ii)  Foreign  registrante:  Item  6  of  Form  20- 
F. 

(g)  Taxation. 

(i)  U.S.  registrants:  not  applicable, 
(ii)  Foreign  registrants:  Item  7  of  Form  20- 
F. 

(h)  Selected  Financial  Data. 


(i)  U.S.  registrants:  Item  301  of  Regulation 

(ii)  Foreign  registrants:  Item  8  of  Form  20- 
F. 

(i)  Supplementary  Financial  Information. 
(i)  U.S.  registrants:  Item  302  of  RegulaUon 

(ii)  Foreign  registrants:  not  applicable, 
(j)  Management's  Discussion  and  Analysis. 
(i)  U.S.  registrants:  Item  303  of  Regulation 

(U)  Foreign  registrants:  Item  9  of  Form  20- 
F. 

(k)  Changes  in  and  Disagreements  with 
Accountants. 
(i)  U.S.  registrants:  Item  304  of  Regulation 

(ii)  Foreign  registrants;  not  applicable. 
(1)  Quantitative  and  Qualitative 
Disclosures  of  Market  Risk. 
(i)  U.S.  regisb-ants:  Item  305  of  Regulation 

(ii)  Foreign  registrants:  Item  9A  of  Form 
20-F. 

C.  Information  About  the  Company  Being 
Acquired 

Item  16.  Information  Required  for  Form  B 
Companies 

If  the  company  being  acquired  meets  the 
requirements  of  General  Insbnctions  I.B.  and 
I.Cl.  of  Form  B  and  compliance  with  this 
Item  is  elected,  provide  the  information 
required  by  Items  11  and  12  of  this  Form  as 
if  the  company  being  acquired  were  the 
registrant. 

Instruction. 

Foreign  companies  being  acquired: 
Notwithstanding  the  requirements  of  Items 
11  and  12,  Uie  financial  statements  of  the 
company  being  acquired  need  only  comply 
with  the  reconciliation  requirements  of  Item 
17  of  Form  20-F. 

Item  17.  Information  Required  for  Seasoned 
Form  A  Companies 

If  the  company  being  acquired  meets  the 
requirements  of  General  Instruction  II.  of 
Form  A  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
Items  13  and  14  of  this  Form  as  if  the 
company  being  acquired  v»rere  the  registrant 

Instruction. 

Foreign  companies  being  acquired: 
Notwithstanding  the  requirements  of  Items 
13  and  14,  the  financial  statements  of  the 
company  being  acquired  need  only  comply 
with  the  reconciliation  requirements  of  Item 
17ofForm2a-F. 

Item  18.  Information  Required  for  All  Other 
(Non-Small  Business)  Companies 

If  the  company  being  acquired  does  not 
meet  the  requirements  of  General 
Instructions  I.B.  and  I.C.  1 .  of  Form  B  or 
General  Instruction  II.  of  Form  A,  or 
compliance  with  this  Item  is  elected,  provide 
the  information  that  would  be  required  by 
Item  15  of  this  Form  as  if  the  company  being 
acquired  were  Uie  registrant,  subject  to  the 
following: 

(a)  Only  those  schedules  required  by  Rules 
12-15,  28  and  29  of  Regulation  S-X  need  be 
provided  with  respect  to  the  company  being 
acquired; 

(b)  NotwiUistanding  the  requirements  of 
Item  14,  the  financial  statements  of  any 
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foreign  company  being  acquired  need  only 
comply  with  the  reconciliation  requirements 
of  Item  1 7  of  Form  20-F; 

(c)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12{i),  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a- 
3(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragmph  (c). 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
eoctent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§  249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP, 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U. S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

(d)  Notwithstanding  paragraph  (c)  of  this 
Item,  the  financial  statements  of  the  company 
being  acquired  must  be  audited  for  the  fiscal 
years  required  by  paragraph  (b)(2)  of  Rule  3- 
05  of  Regulation  S-X  if  this  registration 
statement  is  used  for  resales  by  any  person 
deemed  to  be  an  underwriter  within  the 
meaning  of  Securities  Act  Rule  145(c). 

(e)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  provide 
the  information  required  by  Part  I  of  Form 
10-Qor  Form  10-QSB  for  the  most  recent 

Quarter  for  which  a  quarterly  report  would  be 
ue  if  the  company  being  acquired  were 
subject  to  those  reporting  requirements. 
Item  19.  Information  Required  for  Companies 
That  Are  Transitional  Small  Business  Issuers 

'    If  the  company  being  acquired  meets  the 

requirements  of  General  Instruction  II.A.l.  of 

Form  SB-3,  provide  information  in 

accordance  with  either  Item  14  or  16  of  Form 

SB-3. 

Item  20.  Information  Required  for  Companies 

That  Are  Seasoned  SB-2  Issuers 

If  the  company  being  acquired  meets  the 
requirements  of  General  Instruction  E.l.  of 
Form  SB-2  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
Items  11  and  12  of  Form  SB-3  as  if  the 
company  being  acquired  were  the  registrant 
on  Form  SB-3. 


Instruction  to  Item  20. 

Canadian  small  business  issuers  being 
acquired:  Notwithstanding  the  requirements 
of  Items  11  and  12  of  Form  SB-3,  the 
financial  statements  of  the  company  being 
acquired  need  only  comply  with  the 
reconciliation  requirements  of  Item  17  of 
Form  20-F. 

Item  21.  Information  Required  for  All  Other 
Small  Business  Issuers 

If  the  company  being  acquired  does  not 
meet  the  requirements  of  General  Instruction 
E.l.  of  Form  SB-2,  or  compliance  with  this 
Item  is  elected,  provide  the  information 
required  by  Item  13  of  Form  SB-3  as  if  the 
company  being  acquired  were  the  registrant 
on  Form  SB-3,  subject  to  the  following: 

(a)  Canadian  small  business  issuers  being 
acquired:  Notwithstanding  the  requirements 
of  Item  13  of  Form  SB-3,  the  financial 
statements  of  the  company  being  acquired 
need  only  comply  with  the  reconciliation 
requirements  of  Item  17  of  Form  20-F. 

(b)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  secvirity  holders  under  Rules  14a- 
3(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragraph  (b). 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§  249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP, 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

(c)  Notwithstanding  paragraph  (b)  of  this 
Item,  the  financial  statements  of  the  company 
being  acquired  must  be  audited  for  the  fiscal 
years  required  by  Item  310  of  Regulation  S- 
B  if  this  registration  statement  is  used  for 
resales  by  cmy  person  deemed  to  be  an 
underwriter  within  the  meaning  of  Securities 
Act  Rule  145(c). 

(d)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  piuvide 
the  information  required  by  Part  I  of  Form 


10-QSB  for  the  most  recent  auarter  for  which 
a  quarterly  report  would  be  due  if  the 
company  being  acquired  were  subject  to 
those  reporting  requirements. 

D.  Voting  and  Management  Information 

Item  22.  Information  if  Proxies,  Consents  or 
Authorizations  Will  Be  Solicited 

(a)  If  either  the  registrant  or  the  company 
being  acquired  is  soliciting  proxies,  consents 
or  authorizations,  provide  the  following 
information: 

(1)  Date,  Time  and  Place  Information.  Item 
1  of'Schedule  14A; 

(2)  Revocability  of  Proxy.  Item  2  of 
Schedule  14  A; 

(3)  Dissenters'  Rights  of  Appraisal.  Item  3 
of  Schedule  14 A; 

(4)  Persons  Making  the  Solicitation.  Item  4 
of  Schedule  14A; 

(5)  Persons  mth  a  Substantial  Interest  in 
the  Matter.  Item  5  of  Schedule  14A,  with 
respect  to  both  the  registrant  and  the 
company  being  acquired; 

(6)  Voting  Securities  and  Principal 
Holders.  Item  6  of  Schedule  14  A,  with 
resyect  to  both  the  registrant  and  the 
company  being  acquired; 

Instructions  to  Item  22(a)(6). 

1*  Foreign  registrants  and  foreign 
companies  being  acquired:  You  may  provide 
the  information  specified  in  Item  4  of  Form 
20-F  in  lieu  of  the  information  specified  in 
Item  6(d)  of  Schedule  14A. 

2.  Small  business  issuers  being  acquired: 
You  may  provide  the  information  specified 
in  the  Instruction  to  Item  20(a)(6)  of  Form 
SB-3  instead  of  the  information  specified  in 
Item  6(d)  of  Schedule  14A. 

(7)  Vote  Required  for  Approval.  Item  21  of 
Schedule  14 A;  and 

(8)  Directors  and  Executive  Officers.  With 
respect  to  each  person  who  will  serve  as  a 
director  or  an  executive  officer  of  the 
surviving  or  acquiring  company,  the 
information  required  by: 

(i)  U.S.  registrants:  Items  401,  402  and  404 
of  Regulation  S-K;  and 

(ii)  Foreign  registrants:  Items  10,  11, 12  and 
13  of  Form  20-F. 

Instruction  to  Item  21(a)(8). 

Small  business  issuers  being  acquired:  You 
may  provide  the  information  sf)ecified  in 
Item  20(a)(8)(i)  or  (ii)  of  Form  SB-3  instead 
of  the  information  specified  in  Item  21(a)(8) 
of  this  Form. 

(b)  If  the  registrant  or  the  company  being 
acquired  meets  the  requirements  of  General 
Instructions  I.B.  and  I.C.1.  of  Form  B,  General 
Instruction  n.  of  Form  A  or  General 
Instruction  E.l.  of  Form  SB-2,  any 
information  required  by  paragraphs  (a)(6)  or 
(a)(8)  of  this  Item  with  respect  to  it  may  be 
incorporated  by  reference  from  its  latest 
annual  report. 

Item  23.  Information  if  Proxies,  Consents  or 
Authorizations  Will  Not  Be  Solicited  or  in  an 
Exchange  Offer 

(a)  If  proxies,  consents  or  authorizations 
will  not  be  solicited  in  connection  with  the 
transaction  or  in  an  exchange  offer,  provide 
the  following  information: 

(1)  Statement  that  Proxies  are  not  to  be 
Solicited.  Item  2  of  Schedule  14C; 

(2)  Date.  Time  and  Place  Information.  The 
date,  time  and  place  of  the  meeting  of 
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security  holders,  unless  such  information  is 
otherwise  disclosed  in  material  furnished  to 
security  holders  with  or  preceding  the 
prospectus; 

(3)  Dissenters'  Rights  of  Appraisal.  Item  3 
of  Schedule  14A; 

(4)  Affiliates'  Interests  in  the  Transaction. 
A  brief  description  of  any  direct  or  indirect 
material  interest  of  affiliates  of  the  registrant 
and  of  the  company  being  acquired  in  the 
proposed  transaction: 

Instruction  to  Item  23(a)(4). 

You  need  not  describe  any  interest  arising 
from  the  ownership  of  securities  where  the 
affiliate  receives  no  benefit  not  shared  on  a 
pro  rata  basis  by  all  other  holders  of  the  same 
class. 

(5)  Voting  Securities  and  Principal 
Holders.  Item  6  of  Schedule  14A,  with 
respect  to  both  the  registrant  and  the 
comf)any  being  acquired: 

Instructions  to  Item  23(a)(5). 

1.  Foreign  registrants  and  foreign 
companies  being  acquired:  You  may  provide 
the  information  specified  in  Item  4  of  Form 
20-F  in  lieu  of  the  information  specified  in 
Item  6(d)  of  Schedule  14A. 

2.  Small  business  issuers  being  acquired: 
You  may  provide  the  information  specified 
in  the  Instruction  to  Item  21(a)(5)  of  Form 
SB-3  instead  of  the  information  specified  in 
Item  6(d)  of  Schedule  14A. 

(6)  Vote  Required  for  Approval.  Item  21  of 
Schedule  14 A;  and 

(7)  Directors  and  Executive  Officers.  With 
respect  to  each  person  who  will  serve  as  a 
director  or  an  executive  officer  of  the 
surviving  or  acquiring  company,  the 
information  required  by: 

(i)  U.S.  registrants:  Items  401,  402  and  404 
of  Regulation  S-K;  and 

(ii)  Foreign  registrants:  Items  10, 11, 12  and 
13  of  Form  20-F. 

Instruction  to  Item  23(a)(7). 

Small  business  issuers  being  acquired:  You 
may  provide  the  information  specified  in 
Item  21(a)(7)(i)  or  (ii)  of  Form  SB-3  instead 
of  the  information  specified  in  Item  22(a)(7) 
of  this  Form. 

Instruction  to  Item  23(a). 

If  proxies,  consents  or  authorizations  will 
not  be  solicited  in  connection  with  the 
transaction  because  the  transaction  is  an 
exchange  offer,  you  need  not  provide  the 
information  required  by  paragraphs  (a)(1) 
(a)(2)  and  (a)(3). 

(b)  If  the  registrant  or  the  company  being 
acquired  meets  the  requiremenU  of  General 
Instruction  I.B.  and  I.C.I,  of  Form  B  or 
General  Instruction  II.  of  Form  A,  any 
information  required  by  paragraphs  (a)(5)  and 
(a)(7)  of  this  Item  with  respect  to  it  may  be 
incorporated  by  reference  from  its  latest 
annual  repwrt. 

Part  n— Information  Not  Required  in  the 
Prospectus 

Item  24.  Indemnification  of  Directors  and 
Officers 

Provide  the  information  required  by  Item 
702  of  Regulation  S-K. 

Item  25.  Exhibits  and  Financial  Statement 
Schedules 

(a)  Provide  the  exhibits  required  by  Item 
601  of  Regulation  S-K. 


Instruction  to  Item  25(a). 

Provide  exhibits  required  by  Item 
601(b)(10)  with  respect  to  both  the  registrant 
and  the  company  being  acquired. 

(b)  Provide  the  financial  statement 
schedules  required  by  Regulation  S-X  and 
Item  14(e)  or  Item  17(a)  of  this  Form.  List 
each  schedule  according  to  the  number 
assigned  to  it  in  Regulation  S-X. 

(c)  If  information  is  provided  pursuant  to 
Item  4(b)  of  this  Form,  provide  the  report, 
opinion  or  appraisal  as  an  exhibit  to  this 
Form,  unless  it  is  included  in  the  prospectus. 
Item  26.  Undertakings 

(a)  Set  forth  in  the  effective  registration 
statement  the  undertakings  required  by  Item 
512  of  Regulation  S-K. 

(b)  Set  forth  the  following  undertaking  if 
the  registrant  is  using  this  Form  for  a 
transaction  to  be  effected  on  a  delayed  basis: 

[Name  of  registrant]  will  file  a  post- 
effective  amendment  containing  all  required 
information  concerning  a  transaction  and  the 
company  being  acquired  that  was  not 
included  in  the  registration  statement  when 
it  became  effective  because  it  was  not 
practicable  to  do  so. 

Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  C. 
The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
,  read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 
(Registrant) 


By  (Signature  and  Title) 
Date    


The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  below  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title)    __^ 

Date 

By  (Signature  and  Title)    

Date    . 


Signature  Instructions. 

1.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  registrant; 

(b)  its  principal  executive  officer  or 
officers; 

(c)  its  principal  financial  officer; 

(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
directors. 

2.  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement. 


3.  Where  the  registrant  is  a  limited  • 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement.  See  Secxuities  Act  Rule  402 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

5.  If  the  securities  to  be  offered  are  those 
of  an  entity  that  is  not  yet  in  existence  at  the 
time  the  registration  statement  is  filed,  but 
which  will  be  a  party  to  a  consolidation 
involving  two  or  more  existing  entities,  then 
each  existing  entity  will  be  deemed  a 
registrant  and  must  be  so  designated  on  the 
cover  page  of  the  Form.  In  that  case,  each 
existing  entity  (and  the  applicable  persons 
noted  in  Signature  Instructions  1.— 3.)  must 
sign  the  registration  statement  as  if  it  were 
the  registrant. 

93.  By  revising  §  239.9  and  amending 
Form  SB-1  (referenced  in  §  239.9)  by 
revising  the  title  of  the  Form  and  the 
facing  page,  General  Instruction  A.3., 
General  Instruction  B.3.,  General 
Instruction  H.  and  the  Signatures 
section;  by  removing  in  General 
Instruction  A.l.(b)  the  words  "S-4"  and 
adding,  in  their  place,  the  words  "SB- 
3"  and  by  removing  the  words  "S-3  (if 
the  issuer  incorporates  by  reference 
transitional  Exchange  Act  reports),"; 
and  by  adding  General  Instruction  I.  and 
General  Instruction  J.  to  read  as  follows: 

§  239.9    Form  SB-1 ,  optional  Form  for  the 
registration  under  the  Securities  Act  of  1933 
of  securities  to  be  sold  to  the  public  by 
certain  small  business  issuers,  and  for 
optional  concurrent  registration  under  the 
Securities  Exchange  Act  of  1934. 

(a)  A  "small  business  issuer,"  as 
defined  in  Rule  405  of  the  Securities  Act 
ofl933  (the  "Securities  Act"),  may  use 
this  Form  to  register  an  offering  of 
securities  imder  the  Securities  Act.  It 
may  register  up  to  $10,000,000  of 
securities  to  be  sold  for  cash,  if  it  has 
not  registered  more  than  $10,000,000  in 
securities  offerings  in  any  continuous 
12-month  period,  including  the 
transaction  being  registered.  In 
calculating  the  $10,000,000  ceiling,  the 
issuer  must  include  all  offerings  that 
were  registered  under  the  Securities 
Act,  other  than  any  amounts  registered 
on  Form  S-8  (§  239.16b). 

(b)  A  small  business  issuer  also  may 
use  this  Form  to  register  concurrently 
under  Section  12(b)  or  12(g)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  It  may  register  under 
the  Exchange  Act  any  class  of  securities 
that  are  the  subject  of  the  offering  it  is 
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registering  under  the  Securities  Act.  To 
register,  the  small  business  issuer  must 
check  the  appropriate  box(es)  on  the 
cover  page  of  this  Form  and  identify 
which  class(es)  of  securities  it  is 
registering  imder  Section  12(b)  or  12(g) 
of  the  Exchange  Act. 

Note:  The  text  of  Form  SB-1  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

FORM  SB-1— Registration  Statement  Under 
the  Securities  Act  of  1933  [and  Optional 
Registration  Pursuant  to  Section  12(b)  or 
12(g)  of  die  Securities  Exchange  Act  of  1934] 

(Amendment  No. J 


(Name,  address  and  telephone  number  of 
agent  for  service) 


(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

Approximate  date  of  conunencement  of  sales 


(Name  of  Small  Business  Issuer  in  its  charter) 


(Translation  of  Small  Business  Issuer's  name 
Into  English,  if  applicable) 


(State  or  other  jurisdiction  of  incorporation 
or  organization) 

(Primary  Standard  Industrial  Classification 
Code  Number) 


l(t.R.S.  Employer  Identification  Nimiber) 

(Address  and  telephone  number  of 
jtitegistrant's  principal  executive  offices) 


(Address  of  principal  place  of  business  or 
intended  principal  place  of  business) 


If  you  include  the  Securities  Act  Rule 
473(a)  delaying  legend  on  this  registration 
statement  when  you  first  file  it,  and  you  are 
relying  on  Securities  Act  Rule  456(b)  to  delay 
payment  of  the  registration  fee,  check  the 
following  box.  (    ] 

If  you  do  not  include  the  Securities  Act 
Rule  473(a)  delaying  legend  on  this 
registration  statement  when  you  first  file  it, 
or  if  you  specifically  state  in  a  pre-effective 
amendment  that  this  registration  statement 
shall  hereafter  become  effective  in 
accordance  with  Section  8(a)  of  the  Securities 
Act,  check  the  following  box.  I    ) 

Note:  If  you  check  this  box,  you  must  pay 
the  registration  fee  required  by  Section  6  of 
the  Securities  Act  (unless  previously  paid) 
before  the  registration  statement  or  pre- 
effective  amendment  will  be  considered 
filed. 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(e), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 

same  offering.  [    ] 

If  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(c)  to  re-start  the  15-business-day  period 

Calculation  of  Registration  Fee 


during  which  pricing  must  occur  under 
Securities  Act  Rule  430A(a)(3)  or  to  reflect  a 
non-substantive  change  from,  or  addition  to, 
the  prospectus,  check  the  following  box  and 
list  the  Securities  Act  registration  number  of 
the  earlier  effective  registration  statement  for 

the  same  offering.  I    1 

If  this  Form  is  a  post-effective  amendment 
fileS  in  accordance  with  Securities  Act  Rule 
462(d)  solely  to  add  exhibits,  check  the 
following  box  and  list  the  Securities  Act 
registration  number  of  the  earlier  effective 
registration  statement  for  the  same  offering. 

1    1 

If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  any  class  of  securities  that 
are  the  subject  of  the  offering  you  are 
re^stering  under  the  Securities  Act,  check 
the  appropriate  box  and  provide  the 
information  indicated  below: 
[    ]  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchange  on  which  listed: 


(    ]  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(g): 
Title  of  each  class: 
Name  of  market  on  which  quoted: 


Name  of  market  on  which  quoted: 


Trtle  of  each  class  of  securities  to  be  registered 


Amount  to 
be  reg- 
istered 


Proposed 

maximum 

offeririg 

price  per 

unit 


F>roposed 

maximum 

aggregate 

onentyg 

price 


Amount^f 

registration 

fee 


Notes  to  the  Fee  Table:  ^,       .    .    .     .,,.k«..,ki» 

i.  THr^X'SSX'ie^'^^^  ?iKoXrinS°pr':^S^"in  this  table,  refer  to  the  app.K:abte  pro^s^s  of  Secunt^s 
^.""'the  fi*  is^cS/ld  under  Rule  457(o),  tfie  "Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unit"  need  not  ap- 
^if"a?v  Sfe  securities  registered  are  not  sold  in  connection  with  this  offering,  the  registrant  (or  a  q*^'*^*'^«^'y-°^,f"^Sl!^^ 

was  previously  paid. 


The  following  delaying  amendment  is 
optional,  but  see  Securities  Act  Rule  473 
before  omitting  it: 

The  registrant  hereby  amends  this 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective  date 
until  the  registrant  shall  file  a  further 
amendment  which  specifically  states  that 


this  registration  statement  shall  thereafter 
become  effective  in  accordance  with  Section 
8(a)  of  the  Securities  Act  of  1933  or  until  the 
registration  statement  shall  become  effective 
on  such  date  as  the  Commission  acting 
pursuant  to  said  Section  8(a)  may  determine. 


Disclosure  alternative  used  (check  one): 
Alternative  1 Alternative  2 


General  Instructions 

A.  Use  of  Form  and  Place  of  Filing 
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3.  A  small  business  issuer  also  may  use 
this  Form  to  register  concurrently  under 
Section  12(b)  or  12(g)  of  the  Exchange  Act. 
It  may  register  under  the  Exchange  Act  any 
class  of  securities  that  are  the  subject  of  the 
ofiering  it  is  registering  under  the  Securities 
Act.  To  register,  the  small  business  issuer 
must  check  the  appropriate  box(es)  on  the 
cover  page  of  this  Form  and  identify  which 
class(es)  of  securities  it  is  registering  under 
Section  12(b)  or  12(g). 

B.  General  Requirements 

*         »         *         •         • 

3.  If  you  are  engaged  in  real  estate,  oil  and 
gas.  or  mining  activities,  you  should  read  the 
Industry  Guides  in  Item  801  or  Regulation  S- 
K.  Real  estate  entities  should  also  read  Items 
1105  (Real  Estate  and  Other  Investment 
Activities)  and  1106  (Description  of  Real 
Estate  and  Operating  Data)  of  Regulation  S- 


H.  Registration  of  Additional  Securities 

1.  Under  certain  circujnstances,  a  small 
business  issuer  may  increase  the  size  of  an 
offering  after  the  effective  date  through  filing 
a  short-form  registration  statement  under 
Securities  Act  Rule  462(b)  or  462(e).  That 
type  of  registration  statement  may  include 
only  the  following: 

(a)  the  facing  page; 

(b)  a  statement  that  the  earlier  registration 
statement,  identified  by  file  ntmiber,  is 
incorporated  by  reference; 

(c)  any  required  opinions  and  consents; 

(d)  the  signature  page;  and 

(e)  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A,  if  the 
registrant  so  chooses. 

2.  The  information  contained  in  a  Rule 
462(b)  or  Rule  462(e)  registration  statement  is 
deemed  to  be  a  part  of  the  earlier  effective 
registration  statement  as  of  the  date  of 
effectiveness  of  the  Rule  462(b)  or  Rule 
462(e)  registration  statement. 

3.  The  small  business  issuer  may 
incorporate  by  reference  from  the  earlier 
registration  statement  any  opinion  or  consent 
required  in  the  Rule  462(b)  or  Rule  462(e) 
registration  statement  if: 

(a)  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

(b)  the  opinion  or  consent  also  relates  to 
the  Rule  462(b)  or  Rule  462(e)  registration 
statement. 

Note  to  General  Instruction  H. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

/.  Free  Writing  Prospectus  Information 

You  should  read  Securities  Act  Rule  165. 
That  rule  permits  the  small  business  issuer 
and  those  acting  on  its  behalf  to  use  "free 
writing"  offering  materials  that  do  not  meet 
the  requiremente  of  Section  10  of  the 
Securities  Act.  Those  offering  materials  may 
be  used  after  the  small  business  issuer  has 
filed  that  Section  10  prospectus  with  the 
Commission  in  the  registration  statement.  If 
you  use  a  prospectus  in  reliance  on  that  Rule. 


you  must  file  it  when  required  to  do  so  by 
Securities  Act  Rule  425. 

/.  Concurrent  Registration  of  Securities 
Under  Exchange  Act 

1.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  the  later  of: 

(a)  receipt  by  the  Conmiission  of 
certification  irom  the  national  securities 
exchange  listed  on  the  cover  of  this  Form  that 
the  securities  have  been  approved  for  listing; 
or 

(b)  effectiveness  of  this  registration 
statement. 

2.  Registration  on  this  Form  of  a  class  of 
seciirities  under  Exchange  Act  Section  12(g) 
shall  become  effective  automatically  upon 
the  earlier  of  (1)  60  days  after  the  initial  filing 
of  this  registration  statement;  or  (2)  the 
effectiveness  of  this  registration  statement. 

3.  If  the  registrant  is  required  to  file  an 
annual  report  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  report  within  the  time  period 
sp>ecified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  report  is 
due. 

4.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  of  this  Form. 


Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  SB- 
1.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 
(Registrant) 


(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
directors. 

2.  Where  the  small  business  issuer  is  a 
foreign  issuer,  its  authorized  representative 
in  the  United  States  also  must  sign  the 
registration  statement. 

3.  Where  the  small  business  issuer  is  a 
limited  partnership,  its  general  partner  must 
sign.  Where  the  general  partner  is  a 
corporation,  the  majority  of  the  board  of 
directors  of  the  corporate  general  partner 
must  sign  the  registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registraUon  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacify  in 
which  that  person  signs  the  registration 
statement.  See  Securities  Act  Rule  402 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-B  concerning  signatures 
pursuant  to  powers  of  attorney. 

94.  By  revising  §  239.10  and 
amending  Form  SB-2  by  revising  the 
title  of  the  Form  and  the  facing  page, 
General  Instruction  A.,  General 
Instruction  B.l.  and  B.2..  and  General 
Instruction  C;  by  adding  General 
Instructions  B.4.  and  B.5.,  General 
Instruction  D..  General  Instruction  E., 
and  General  Instruction  F.;  by  removing 
Items  9-11  and  15-23;  by  redesignating 
Items  12  and  13  as  Items  9  and  10;  by 
adding  Items  11,  12  and  13;  by 
redesignating  Items  24-28  as  Items  14- 
18;  and  by  revising  the  Signatiues 
section  to  read  as  follows: 


By  (Signatm^  and  Title) 
Date 


The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  below  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title) 

Date 

By  (Signature  and  Title) 

Date 


Signature  Instructions. 

1.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  small  business  issuer; 

(b)  its  principal  executive  officer  or 
officers; 

(c)  its  principal  financial  officer. 


§239.10    Form  SB-2,  optional  Form  for  the 
registration  under  ttie  Securities  Act  of  1933 
of  securities  to  be  sold  to  the  public  by 
small  business  Issuers,  and  for  optional 
concurrent  registration  under  the  Securities 
Exchange  Act  of  1934. 

(a)  A  "small  business  issuer,"  as  defined  in 
§  230.405  of  this  chapter,  may  use  this  Form 
to  register  under  the  Securities  Act  of  1933 
(15  U.S.C.  77a  et.  seq.)  ("Securities  Act")  an 
offering  of  securities  for  cash.  See  also  Item 
10(a)  of  Regulation  S-B  (§  228.10(a)  of  this 
chapter). 

(b)  A  small  business  issuer  must  file  this 
registration  statement  in  the  Commission's 
Washington,  D.C.  office. 

(c)  A  small  business  issuer  also  may  use 
this  Form  to  register  concurrently  under 
Section  12(b)  or  12(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act").  It 
may  register  under  the  Exchange  Act  any 
class  of  securities  that  are  the  subject  of  the 
offiering  it  is  registering  under  the  Securities 
Act.  To  register,  the  small  business  issuer 
must  check  the  appropriate  box(es)  on  the 
cover  page  of  this  Form  and  identify  which 
class(es)  of  secmities  it  is  registering  under 
Section  12(b)  or  12(g)  of  the  Exchange  Act. 

Note:  The  text  of  Form  SB-2  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 


VS.  Securities ) 
Washington.  D.I 

Form  SB-2— Re 
the  Securities  A 
Registration  Pui 
12(g)  of  the  Sea 
(Amendment  N< 

(Name  of  Small 

(lYanslation  of  i 
into  English,  if  £ 

(State  or  other  ji 
or  organization) 

(Primary  Standa 
Code  Number) 

(I.RS.  Employe! 

(Address  and  tei 
Registrant's  prii 

(Address  of  prir 
intended  princi] 

(Name,  address 
agient  for  service 

(Web  Site  Addn 

(E-mail  Address 


Notes  to  the  I 

1.  Set  fortti  an 

2.  If  the  basis 
Act  Rule  457  in  ; 

3.  If  the  fee  is 
pear  in  this  table 

4.  If  any  of  th( 
use  the  dollar  ai 
See  Rule  457(p) 
the  fee  table  an( 
offsetting  fee  wa 
was  previously  p 


The  following 
optional,  but  see 
before  omitting  i 

The  registrant 
registration  state 
as  may  be  neces: 
until  the  registn 
amendment  whi 
this  registration 
become  effective 
8(a)  of  the  Seciu 
registration  state 
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VS.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  SB-2 — ^Registration  Statement  Under 
the  Securities  Act  of  1933  (and  Optional 
Registration  Pursuant  to  Section  12(b)  or 
12(g)  of  the  Securities  Exchange  Act  of  1934] 
(Amendment  No. ) 

(Name  of  Small  Business  Issuer  in  its  charter) 

(Translation  of  Small  Business  Issuer's  name 
into  English,  if  applicable) 

(State  or  other  jurisdiction  of  incorporation 
or  organization) 

(Primary  Standard  Industrial  Classification 
Code  Number) 

(I.RS.  Employer  Identification  Number) 

(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 

(Address  of  principal  place  of  business  or 
intended  principal  place  of  business) 

(Name,  address  and  telephone  number  of 
agent  for  service) 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 


Approximate  date  of  commencement  of  sales 


If  you  include  the  Securities  Act  Rule 
473(a)  delaying  legend  on  this  registration 
statement  when  you  first  file  it,  and  you  are 
relying  on  Securities  Act  Rule  456(b)  to  delay 
payment  of  the  registration  fee,  check  the 
following  box.  [    ] 

If  you  do  not  include  the  Rule  473(a) 
delaying  legend  on  this  registration  statement 
when  you  first  file  it,  or  if  you  specifically 
state  in  a  pre-effective  amendment  that  this 
registration  statement  shall  hereafter  become 
emctive  in  accordance  with  Section  8(a)  of 
the  Securities  Act,  check  the  following  box. 
I    1 

Note:  If  you  check  this  box,  you  must  pay 
the  registration  fee  required  by  Section  6  of 
the  Securities  Act  (unless  previously  paid) 
before  the  registration  statement  or  pre- 
effective  amendment  will  be  considered 
filed. 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(e), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  (    ] 

If  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(c)  to  re-start  the  15-business-day  period 
during  which  pricing  must  occur  under 
Securities  Act  Rule  430A(a)(3)  or  to  reflect  a 
non-substantive  change  from,  or  addition  to, 
the  prospectus,  check  the  following  box  and 
list  the  Securities  Act  registration  number  of 

Calculation  of  Registration  Fee 


the  earlier  effective  registration  statement  for 
the  same  oSiering.  [    ] 

If  this  Form  is  a  post-effective  amendment 
filed  in  accordance  with  Securities  Act  Rule 
462(d)  solely  to  add  exhibits,  check  the 
following  \xix  and  list  the  Securities  Act 
registration  number  of  the  earlier  effective 
registration  statement  for  the  same  offering. 
[    1 

If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  any  class  of  securities  that 
are  the  subject  of  the  offering  you  are 
registering  under  the  Securities  Act,  check 
the  appropriate  box  and  provide  the 
information  indicated  below: 

[    ]  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchange  on  which  listed: 


(    I  Securities  being  registered  pursuant  to 

IJxchange  Act  Section  12(g): 
Title  of  each  class: 


Name  of  market  on  which  quoted: 


Title  of  each  class  of  securities  to  be  registered 


Amount  to 
be  reg- 
istered 


Proposed 

maximum 

offering 

price  per 

unit 


Proposed 

maximum 

aggregate 

onenrtg 

price 


Amount  of 

registration 

fee 


Notes  to  the  Fee  Table: 

1.  Set  fortti  any  explanatory  details  relating  to  the  fee  table  in  footnotes  to  the  table. 

2.  If  the  basis  for  calculating  the  fee  is  not  evident  from  the  information  presented  in  this  tat>le,  refer  to  the  applicat>le  provisions  of  Securities 
Act  Rule  457  in  a  footnote. 

3.  If  the  fee  is  calculated  under  Rule  457(o),  the  "Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unif'  need  not  ap- 
pear in  this  tat>le. 

4.  If  any  of  the  securities  registered  are  not  sold  in  connection  with  this  offering,  the  registrant  (or  a  qualifying  wholly-owned  subsidiary)  may 
use  the  dollar  amount  of  the  fee  paid  with  respect  to  the  unsold  securities  to  offset  the  total  fee  due  on  its  subsequent  registration  statement. 
See  Rule  457(p).  When  offsetting  any  part  of  the  fee  under  Rule  457(p),  the  registrant  must  state  the  dollar  amount  being  onset  in  a  footnote  to 
the  fee  table  and  must  identify  the  file  number  of  the  registration  statement  and  the  amount  and  dass  of  securities  in  connection  with  which  the 
offsetting  fee  was  previously  paid.  Use  of  Rule  457(p)  to  offset  any  fee  automatically  deregisters  the  securities  in  connection  with  which  the  fee 
was  previously  paid. 


The  following  delaying  amendment  is 
optional,  but  see  Securities  Act  Rule  473 
before  omitting  it: 

The  registrant  hereby  amends  this 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective  date 
until  the  registrant  shall  file  a  further 
amendment  which  specifically  states  that 
this  registration  statement  shall  thereafter 
become  effective  in  accordance  with  Section 
8(a)  of  the  Securities  Act  of  1933  or  until  the 
registration  statement  shall  become  effective 


on  such  date  as  the  Commission  acting 
pursuant  to  said  Section  8(a)  may  determine. 

General  Instructions 

A.  Use  of  Form  and  Place  of  Filing 

1.  A  "small  business  issuer,"  as  defined  in 
§  230.405  of  this  chapter,  may  use  this  Form 
to  register  under  the  Securities  Act  of  1933 
("Securities  Act")  an  offering  of  seciuities  Jjr 
cash.  See  also  Item  10(a)  of  Regulation  S-B. 


2.  A  small  business  issuer  must  file  this 
registration  statement  in  the  Conmiission's 
Washington,  D.C.  office. 

3.  A  small  business  issuer  also  may  use 
this  Form  to  register  concujiently  under 
Section  120))  or  12(g)  of  the  Exchange  Act 
It  may  register  under  the  Exchange  Act  any 
class  i)f  securities  that  are  the  subject  of  the 
offiering  it  is  registering  under  the  Securities 
Act  "f  o  register,  the  small  business  issuer 
must  chedk  the  appropriate  box(es)  on  the 
cover  page  of  this  Form  and  identify  which 
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class(es)  of  seciuities  it  is  registering  under 
Section  12(b)  or  12(g). 

B.  General  Requirements 

1.  If  you  are  registering  securities  for  the 
first  time,  you  should  be  aware  of  Rule  463 
under  the  Securities  Act  concerning  sales  of 
registered  securities  and  the  use  of  proceeds. 

2.  If  you  are  engaged  in  real  estate,  oil  and 
gas,  or  mining  activities,  you  should  read  the 
Industry  Guides  in  Item  801  of  Regulation  S- 
K. 

•  *  •  •  • 

4.  You  should  read  Securities  Act  Rule 
172.  That  Rule  describes  prospectus  delivery 
obligations  applicable  to  offerings  registered 
on  this  Form. 

5.  If  the  offering  registered  on  this  Form 
relates  to  a  blank  check  company,  you  should 
read  Securities  Act  Rule  419.  Among  other 
things,  that  Rule  contains  additional 
disclosure  requirements. 

C.  Registration  of  Additional  Securities 

1.  Under  certain  circumstances,  a  small 
business  issuer  may  increase  the  size  of  an 
offering  after  the  effective  date  through  filing 
a  short-form  registration  statement  under 
Rule  462(b)  or  Rule  462(e).  That  type  of 
registration  statement  may  include  only  the 
following: 

(a)  the  facing  page: 

(b)  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorp>orated  by  reference; 

(c)  any  required  opinions  and  consents; 

(d)  the  signature  page;  and 

(e)  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Rule  430A,  if  the  registrant  so 
chooses. 

2.  The  information  contained  in  a  Rule 
462(b)  or  Rule  462(e)  registration  statement  is 
deemed  to  be  a  part  of  the  earlier  effective 
registration  statement  as  of  the  date  of 
e^tiveness  of  the  Rule  462(b)  or  Rule 
462(e)  registration  statement. 

3.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  or  Rule  462(e)  registration 
statement  if: 

(a)  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

(b)  the  opinion  or  consent  also  relates  to 
the  Rule  462(b)  or  Rule  462(e)  registration 
statement. 

Note  to  General  Instruction  C. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

D.  Free  Writing  Prospectus  Information 

You  should  read  Securities  Act  Rule  165. 
That  Rule  permits  the  small  business  issuer 
and  those  acting  on  its  behalf  to  use  "free 
writing"  offering  materials  that  do  not  meet 
the  requirements  of  Section  10  of  the  Act. 
Those  offering  materials  may  be  used  after 
the  small  business  issuer  has  filed  that 
Section  10  prospectus  with  the  Commission 
in  the  registration  statement.  If  you  use  a 
prospectus  in  reliance  on  that  Rule,  you  must 
file  it  when  required  to  do  so  by  Securities 
Act  Rule  425. 


E.  Registrant  Information — Incorporation  by 
Reference 

1.  Registrants  Eligible  to  Incorporate  by 
Reference.  Unless  otherwise  provided  in 
General  Instruction  E.2.,  a  registrant  will  be 
eligible  to  use  Items  11  and  12,  instead  of 
Item  13,  of  this  Form  if  it  meets  the  following 
requirements: 

(a)  the  registrant  has  a  class  of  securities 
registered  under  Section  12(b)  or  12(g)  of  the 
Exchange  Act,  or  the  registrant  is  required  to 
file  reports  under  Section  15(d)  of  the 
Exchange  Act; 

(b)  the  registrant  has  been  subject  to  the 
requirements  of  Section  12  or  15(d)  of  the 
Exchange  Act  for  at  least  24  full  calendar 
months  and  any  portion  of  a  month 
immediately  preceding  the  date  of  filing  this 
Form; 

(c)  the  registrant  has  filed  at  least  two 
aimual  reports  under  Section  13(a)  or  15(d) 
of  the  Exchange  Act;  and 

(d)  the  registrant  has  filed  in  a  timely 
manner  all  reports  and  materials 
required  by  Section  13(a),  14  or  15(d)  of 
the  Exchange  Act  for  at  least  12  full 
calendar  months  and  any  portion  of  a 
month  immediately  before  the  date  of 
fiUng  this  Form. 

Note  to  General  Instruction  E.l.(d). 

If  the  registrant  filed  an  Exchange  Act  Rule 
12b-25  notice  to  delay  filing  any  report  (or 
portion  of  a  report)  during  that  time  period, 
it  must  have  filed  the  related  report  (or 
p>ortion)  within  the  time  prescribed  by  Rule 
12b-25. 

2.  Registrants  Ineligible  to  Incorporate  by 
Reference.  A  registrant  must  comply  with 
Item  13  if  it  fails  to  meet  any  of  the 
conditions  of  General  Instruction  E.l.  or  any 
of  the  following  is  true: 

(a)  the  registrant  is  a  small  business  issuer 
that  provided  the  "Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers"  in  its  latest  Form  10-KSB; 

(b)  within  2  years  before  the  date  of  filing 
this  Form,  the  registrant  was  a  development 
stage  company  that  either: 

(1)  had  no  spmcific  business  plan  or 
purpose;  or 

(2)  indicated  that  its  business  plan  was  to 
engage  in  a  merger  or  acquisition  with  an 
unidentified  entity  or  entities; 

(c)  within  two  years  before  the  date  of 
filing  this  Form,  the  registrant  was  a  shell 
entity  having  few  or  no  assets,  earnings  or 
operations; 

(d)  the  registrant  is  registering  an  offering 
of  "penny  stock"  as  defined  in  Exchange  Act 
Rule  3a51-l  or  has  issued  it  in  the  two  years 
prior  to  the  date  of  filing  this  Form; 

(e)  the  registrant  or  any  of  its  subsidiaries 
has,  since  the  end  of  the  last  fiscal  year  for 
which  the  registrant  included  certified 
financial  statements  in  an  Exchange  Act 
report: 

(1)  failed  to  pay  any  dividend  or  sinking 
fund  installment  on  preferred  stock; 

(2)  caused  any  other  material  delinquency 
with  respect  to  preferred  stock  that  was  not 
cured  within  30  days;  or 

(3)  defaulted  on  any  payment  of  principal, 
interest,  a  sinking  fund  installment,  a 
purchase  fund  installment  or  any  other 
installment  on  indebtedness,  or  defaulted  on 


any  rental  on  a  long-term  lease,  if  such  debt 
and  lease  defaults  in  the  aggregate  are 
material; 

(f)  the  independent  accountant  that 
examined  the  registrant's  financial 
statements  for  the  most  recent  fiscal  year 
expressed  in  its  report  substantial  doubt 
about  the  registrant's  ability  to  continue  as  a 
going  concern; 

(g)  within  three  years  before  the  date  of 
filing,  a  petition  under  the  federal 
bankruptcy  laws  or  any  state  insolvency  law 
was  filed  by  or  against  the  registrant,  or  a 
court  appointed  a  receiver,  fiscal  agent  or 
similar  officer  with  respect  to  the  business  or 
property  of  the  registrant.  If  true,  however, 
this  would  not  disqualify  the  registrant  if  it 
has  filed  an  annual  report  with  audited 
financial  statements  subsequent  to  its 
emergence  frtsm  that  bankruptcy,  insolvency 
or  receivership  process; 

(h)  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
person  nominated  to  any  of  those  positions, 
or  its  underwriter  was  convicted  of  any 
felony  or  misdemeanor  described  in  clauses 
(i)  through  (iv)  of  Section  15(b)(4)(B)  of  the 
Exchange  Act; 

(i)  within  five  years  before  the  date  of 
filing,  the  registrant,  any  executive  officer, 
director  or  general  partner  of  the  registrant  or 
person  nominated  to  any  of  those  positions, 
or  its  underwriter  was  made  the  subject  of  a 
judicial  or  administrative  decree  or  order 
arising  out  of  a  governmental  action  that: 

(1)  prohibits  futuire  violations  of  any 
antifi^ud  provision  of  the  securities  laws  or 
Section  5  of  the  Securities  Act; 

(2)  requires  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  to  any 
of  those  positions,  or  its  underwriter  cease 
and  desist  from  violating  any  antifraud 
provision  of  the  securities  laws  or  from 
violating  Section  5  of  the  Securities  Act;  or 

(3)  determines  that  the  registrant,  any 
executive  officer,  director  or  general  partner 
of  the  registrant  or  person  nominated  to  any 
of  those  p>ositions,  or  underwriter  violated 
any  antifraud  provision  of  the  seciuities  laws 
or  Section  5  of  the  Seciuities  Act;  and 

(j)  the  registrant  would  incorporate  by 
reference  into  its  Form  SB-2  registration 
statement  a  report  under  the  Exchange  Act 
that: 

(1)  the  Commission,  after  review,  requested 
that  the  registrant  amend  in  accordance  with 
its  comments;  and 

(2)  either  the  registrant  did  not  amend  the 
report  or,  in  the  Commission's  judgment,  did 
not  amend  the  reptort  in  accordance  with  the 
Commission's  conunents. 

3.  Successor  Registrants.  We  will  deem  a 
successor  registrant  to  have  satisfied  the 
eligibility  requirements  of  General 
Instruction  E.l.  of  this  Item  if  it  satisfies 
either  of  the  following  requirements: 

(a)(1)  taken  together,  the  registrant  and  its 
predecessor  meet  the  eligibility  requirements 
in  General  Instruction  B.l.  of  this  Item; 

(2)  the  primary  piupose  of  the  succession 
was  to  change  the  state  of  incorporation  of 
the  predecessor  or  to  form  a  holding 
comp)any  for  the  predecessor;  and 

(3)  the  assets  and  liabilities  of  the 
successor  at  the  time  of  succession  are 
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substantially  similar  to  those  of  the 
predecessor;  or 

(b)  the  predecessor  met  the  eligibility 
requirements  of  General  Instruction  E.l.  at 
the  time  of  succession  and  the  registrant 
continues  to  meet  those  requirements  since 
the  succession. 

4.  Reporting  Companies  Recently  Entering 
the  Small  Business  Disclosure  System. 

(a)  If  the  small  business  issuer  meets  the 
requirements  of  General  Instruction  E.l.  and 
its  latest  annual  report  was  filed  on  Form  10- 
K  or  Form  20-F  (rather  than  Form  10-KSB), 
it  may  use  Items  11  and  12  and  incorporate 
that  annual  report.  The  annual  repKirt  on 
Form  10-K  or  20-F  must  be  updated  by  the 
Form  10-QSB  for  its  most  recent  quarter.  See 
Item  10(a)(2)  of  Regulation  S-B  which 
explains  when  and  how  a  reporting  company 
may  enter  the  small  business  disclosure 
system. 

(b)  If  a  Canadian  small  business  issuer 
incorporates  an  annual  report  on  Form  20- 

F  that  includes  financial  statements  prepared 
and  presented  under  Item  17  of  Form  20-F, 
it  must  include  in  the  prospectus  financial 
statements  prepared  and  presented  under 
Item  18  of  Form  20-F  unless  otherwise 
permitted  under  Note  2  of  Item  310  of 
Regulation  S-B. 

(c)  If  the  small  business  issuer  chooses  not 
to  incorporate  information  from  its  latest 
annual  report  on  Form  10-K  or  20-F,  it  must 
provide  the  information  required  by  Item  13. 
Item  13  requires  disclosure  based  upon 
Regulation  S-B,  including  Item  310  financial 
statements. 

F.  Concurrent  Registration  of  Securities 
Under  the  Exchange  Act 

1.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  the  later  of: 

(a)  receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  this  Form  that 
the  securities  have  been  approved  for  listing; 
or 

(J))  efiectiveness  of  this  registration 
statement. 

2.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(g) 
shall  become  effective  automatically  upon 
the  earlier  of  (1)  60  days  after  the  initial  filing 
of  this  registration  statement;  or  (2)  the 
effectiveness  of  this  registration  statement. 

3.  If  the  registrant  is  required  to  file  an 
annual  report  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  report  within  the  time  i)eriod 
specified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  report  is 
due. 

4.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  of  this  Form. 


Item  11.  Information  Required  for  Seasoned 
Form  SB-2  Companies 

If  you  meet  the  requirements  of  General 
Instruction  E.l.  of  this  Form  and  elect  to 
comply  with  this  Item  and  Item  12  (instead 
of  Item  13),  you  must: 


(a)  Annual  Report.  Deliver  together  with 
the  prospectus  a  copy  of  your  latest  annual 
report  filed  pursuant  to  Section  13(a)  or  15(d) 
of  the  Exchange  Act. 

(b)  Canadian  Annual  Report.  If  you  are  a 
Canadian  small  business  issuer  and  you 
incorporate  an  annual  report  on  Form  20-F 
that  includes  financial  statements  prepared 
and  presented  pursuant  to  Item  17  of  Form 
20-F,  include  in  the  prospectus  financial 
statements  prepared  and  presented  pursuant 
to  Item  18  of  Form  20-F. 

Notes  to  Item  11(b). 

1.  You  must  state  in  the  prospectus  that  it 
is  accomptanied  by  that  annual  report. 

2.  Canadian  small  business  issuers:  You 
may  not  satisfy  this  obligation  by  delivering 
an  annual  report  on  Form  40-F. 

3.  Canadian  small  business  issuers:  You  do 
not  need  to  include  financial  statements  that 
comply  with  Item  18  of  Form  20-F  if  the  only 
securities  offered  are  those  listed  in 
paragraphs  (a)  through  (c)  of  Note  2  of  Item 
310  of  Regulation  S-B. 

(c)  Quarterly  Information.  Provide  the 
information  required  by  Part  I  of  Form  10- 
QSB  for  the  most  recent  fiscal  quarter 
following  the  fiscal  year  covered  by  the 
annual  repwrt  delivered  pursuant  to  this  Item. 
You  must  either: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  deliver  together  with  the  prospectus  a 
copy  of  your  latest  Form  10-QSB. 

Notes  to  Item  11(c). 

1.  If  your  Form  10-QSB  for  the  most  recent 
quauter  is  not  due  to  be  filed  before 
effectiveness  of  the  registration  statement,  it 
may  provide  the  information  for  the  previous 
fiscal  quarter  to  satisfy  Item  11(c).  For  this 
purpose,  the  due  date  is  calculated  without 
reference  to  the  extension  provided  by 
Exchange  Act  Rule  12b-25. 

2.  If  you  deliver  your  latest  Form  10-QSB, 
you  must  state  in  the  prospectus  that  it  is 
accompanied  by  that  report. 

(d)  Financial  statements  and  information. 
If  not  included  in  your  latest  annual  report 
delivered  to  investors  pursuant  to  this  Item, 
provide: 

(1)  financial  statements  and  information 
required  by  Items  310  (c)-{e)  of  Regulation  S- 
B; 

(2)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interests  method  of 
accounting;  and 

(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuemt  to  Item 
310(c)  of  Regulation  S-B; 

(3)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP,  if  a  change  in  accounting  principles 
or  correction  of  an  error  required  a  material 
retroactive  restatement  of  financial 
statements; 

(4)  disclosiire  required  by  Item  310(b)(2)(v) 
of  Regulation  S-B  regarding  any  material 
accounting  change;  or 

(5)  financial  information  required  by  Item 
310(b)(2)(iv)  of  Regulation  S-B  regarding  a 
significant  disposition  or  purchase  business 
combination: 


Instruction  to  Item  11(d). 

You  may  incorporate  by  reference  into  the 
effective  registration  statement  the 
information  required  by  paragraph  (d)  of  Item 
11.  If  you  incorjxjrate  it,  you  must  deliver  it 
together  with  the  pros{)ectus. 

(e)  Material  changes.  Describe  any  material 
changes  in  your  a^irs  which  occurred  since 
the  end  of  the  latest  fiscal  year  covered  by 
the  annual  report  and  which  were  not 
described  in  an  Exchange  Act  Report  that 
was  delivered  with  the  prosf>ectus. 

Instructions  to  Item  1 1 . 

1 .  You  must  deliver  the  information 
required  by  this  Item  with  the  first 
preliminary  prosp)ectus  you  deliver.  You  do 
not  need  to  redeliver  those  documents  with 
any  later  prospectus  sent  to  the  same  person. 

2.  Any  reports  the  registrant  delivers 
together  with  the  prospectus  pursuant  to  this 
Item  must  be  delivered  without  charge  to  the 
investor. 

Item  12.  Incorporation  of  Certain  Information 
by  Reference  for  Seasoned  Form  SB-2 
Companies 

If  you  provide  information  pursuant  to 
Item  11  of  this  Form: 

(a)  You  must  incorporate  by  reference  Into 
the  prospectus  that  is  part  of  the  effective 
registration  statement: 

(1)  Your  latest  annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  that  contains  audited  financial 
statements;  and 

Note  to  Item  12(a)(1). 

Canadian  small  business  issuers:  You  may 
not  satisfy  this  obligation  by  incorporating  an 
annual  report  on  Form  40-F. 

(2)  All  other  reports  you  filed  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by  the 
annual  report  incorporated  in  this  Form; 

Instructions  to  Item  12(a). 

1.  List  in  the  prospectus  that  is  part  of  the 
effective  registration  statement  all  documents 
filed  prior  to  effectiveness  that  are 
incorporated  by  reference. 

2.  You  should  read  Rule  439  regarding 
consent  to  the  use  of  material  incorporated 
by  reference. 

(b)  You  must  provide  the  following 
undertakings  in  the  prospectus: 

(1)  that  you  will  provide  to  each  person, 
including  any  beneficial  owner,  to  whom  a 
prospectus  is  delivered,  a  copy  of  any 
information  that  has  been  incorporated  by 
reference  in  the  prospectus  but  not  delivered 
with  the  prospectus; 

(2)  that  you  will  provide  this  information 
upmn  written  or  oral  request; 

(3)  that  you  will  provide  this  information 
at  no  cost  to  the  requester; 

(4)  that  you  will  send  a  copy  of  information 
incorporated  by  reference  into  the  prosp>ectus 
but  not  delivered  with  it  within  one  business 
day  of  any  request  for  that  information; 

(5)  that  you  will  send  these  incorporated 
documents  in  a  manner  that  should  result  in 
delivery  within  three  business  days;  and 

(6)  the  name,  address  and  telephone 
number  to  which  the  request  for  this 
information  must  he  made  is:  [fill  in 
information]. 

Notes  to  Item  12(b). 
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1.  The  undertaking  covers  all  documents 
incorporated  by  reference  through  the  date  of 
responding  to  the  request. 

2.  If  you  send  any  of  the  information  that 
is  incorporated  by  reference  in  the 
prospectus  to  security  holders,  you  must  also 
send  any  exhibits  that  are  specifically 
incorporated  by  reference  in  that 
information. 

(c)  In  the  prospectus  you  must: 

(1)  identify  the  reports  and  other 
information  that  you  file  with  the 
Commission; 

(2)  state  that  the  public: 

(i)  may  read  and  copy  materials  you  file 
with  the  Commission  at  the  Commission's 
Public  Reference  Room  at  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549;  and 

(ii)  may  obtain  information  on  the 
operation  of  the  Public  Reference  Room  by 
calling  the  Commission  at  1-800-SEC-0330; 
and 

(3)  if  you  are  an  electronic  filer,  state  that 
the  Conmiission  maintains  an  Internet  web 
site  that  contains  reports,  proxy  and 
information  statements,  and  other 
information  regarding  issuers  that  file 
electronically  with  the  Commission  and  state 
the  address  of  that  site  (http://www.sec.gov). 
You  are  encouraged  to  give  your  Internet  web 
site  address,  if  available. 

Item  13.  Information  Required  for  all  Other 
Small  Business  Issuer  Registrants 

If  you  do  not  provide  information  in 
accordance  with  Item  10  or  Items  11  and  12, 
you  must  provide  the  following  information: 

(a)  Description  of  Business.  Item  101  of 
Regulation  S-B; 

(b)  Description  of  Property.  Item  102  of 
Regulation  S-B; 

(c)  Legal  Proceedings.  Item  103  of 
Regulation  S-B; 

(d)  Market  for  Common  Stocic  and  Belated 
Stockholder  Matters.  Item  201  of  Regulation 
S-B; 

(e)  Financial  Statements.  Item  310  of 
Regulation  S-B; 

[{]  Changes  in  and  Disagreements  with 
Accountants  on  Accounting  and  Financial 
Disclosure.  Item  304  of  Regulation  S-B; 

(g)  Management's  Discussion  and  Analysis 
or  Plan  of  Operation.  Item  303  of  Regulation 
S— B; 

(h)  Directors,  Executive  Officers,  Promoters 
and  Control  Persons.  Item  401  of  Regulation 
S-B; 

(i)  Executive  Compensation.  Item  402  of 
Regulation  S-B; 

(j)  Security  Ownership  of  Certain  Beneficial 
Ovmers  and  Management.  Item  403  of 
Regulation  S-B;  and 

(k)  Certain  Belationships  and  Belated 
Transactions.  Item  404  of  Regulation  S-B. 
•         *         »         »         * 

Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  SB- 
2.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 


to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 

(Registrant)  

By  (Signature  and  Title)    

Date    _^_^ 

The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to 
make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  below  on  behalf  of  the  registrant 
and  in  the  captacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title)    

Date    


By  (Signatiu^  and  Title) 
Date    


Signature  Instructions. 

1.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  small  business  issuer; 

(b)  its  principal  executive  officer  or 
officers; 

(c)  its  principal  financial  officer; 

(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
directors. 

2.  Where  the  small  business  issuer  is  a 
foreign  issuer,  its  authorized  representative 
in  the  United  States  also  must  sign  the 
registration  statement. 

3.  Where  the  small  business  issuer  is  a 
limited  partnership,  its  general  partner  must 
sign,  where  the  general  partner  is  a 
corporation,  the  majority  of  the  board  of 
directors  of  the  corporate  general  partner 
must  sign  the  registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement.  See  Securities  Act  Rule  402 
concerning  manual  signatiu-es  and  Item  601 
of  Regulation  S-B  concerning  signatures 
pursuant  to  ptowers  of  attorney. 

95.  By  revising  §  239.11  and  adding 
Form  SB-3  to  read  as  follows: 

§  239. 1 1    Form  SB-3,  for  registration  urxler 
the  Securities  Act  of  1933  of  securities 
issued  by  smali  busirtess  issuers  in 
business  combination  transactlorts. 

Small  business  issuers  must  use  this 
Form  for  registration  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
sea.)  of  offerings  of  securities: 

(a)  In  a  transaction  of  the  type 
specified  in  paragraph  (a)  §  230.145  of 
this  chapter; 

(b)  In  a  merger  in  which  the 
applicable  law  would  not  require  the 
solicitation  of  the  votes  or  consents  of 
all  of  the  security  holders  of  the 
company  being  acquired; 

(c)  In  an  exchange  offer  for  securities 
of  the  issuer  or  another  entity; 


(d)  In  a  public  reoffering  or  resale  of 
any  securities  acquired  pursuant  to  this 
registration  statement;  or 

(e)  In  more  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  (a) 
through  (d)  of  this  section  registered  on 
one  registration  statement. 

Note:  The  text  of  Form  SB-3  will  not 
appear  in  the  Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  SB-3 — Registration  Statement  Under 
the  Securities  Act  of  1933 

(Exact  name  of  Registrant  as  specified  in  its 
charter) 

(Translation  of  Registrant's  name  into 
English,  if  applicable) 

(State  or  other  jurisdiction  of  incorporation 
or  organization) 

(I.R.S.  Employer  Identification  Number) 

(Address  and  telephone  number  of 
Registrant's  principal  executive  offices) 

(Name,  address  and  telephone  number  of 
Registrant's  agent  for  service) 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

If  you  include  the  Securities  Act  Rule 
473(a)  delaying  legend  on  this  registration 
statement  when  you  first  file  it,  and  you  are 
relying  on  Securities  Act  Rule  456(b)  to  delay 
payment  of  the  registration  fee,  check  the 
following  box.  [    ] 

If  you  do  not  include  the  Rule  473(a) 
delaying  legend  on  this  registration  statement 
when  you  first  file  it,  or  if  you  specifically 
state  in  a  pre-effective  amendment  that  this 
registration  statement  shall  hereafter  become 
effective  in  accordance  with  Section  8(a)  of 
the  Securities  Act,  check  the  following  box. 
[    ] 

Note:  If  you  check  this  box,  you  must  pay 
the  registration  fee  required  by  Section  6  of 
the  Securities  Act  (unless  previously  paid) 
before  the  registration  statement  or  pre- 
effective  amendment  will  be  considered 
filed. 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Rule  462(e)  under  the 
Securities  Act,  check  the  following  box  and 
list  the  Securities  Act  registration  number  of 
the  earlier  effective  registration  statement  for 
the  same  offering.  [    ] 

If  you  are  using  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Exchange  Act  any  class  of  securities  that 
are  the  subject  of  the  offering  you  are 
registering  under  the  Securities  Act,  check 
the  appropriate  box  and  provide  the 
information  indicated  below: 
(    1  Securities  being  registered  pursuant  to 

Exchange  Act  Section  12(b): 
Title  of  each  class: 


Name  of  exchai 


Notes  to  the 

1.  Set  forth  at 

2.  If  the  basis 
Act  Rule  457  In 

3.  If  the  fee  i! 
pear  in  ttiis  tabh 

4.  If  any  of  tti 
use  the  doHar  a 
See  Rule  457(p 
the  fee  table  an 
offsetting  fee  wi 
was  previously  I 


Gexieral  Instruc 
I.  Kales  as  to  Ui 

A.  A  "small  h 
Securities  Act  F 
to  register  an  of 
Act  of  1933  ('•& 

1.  a  transactic 
Securities  Act  F 

2.  a  merger  in 
would  not  requi 
or  consents  of  a 
the  company  be 

3.  ai^exchang 
issuer  or  anothe 

4.  a  public  re< 
securities  acqul 
registration  stati 

5.  more  than  < 
transactions  list 
4.  registered  on 

B.  You  also  m 
concurrently  un 
the  Securities  E 
("Exchange  Act 
of  securities  tha 
offering  you  are 
Securities  Act  1 
the  appropriate 
this  Form  and  it 
securities  it  is  n 
or  12(g)  of  the  E 

C.  You  may  m 
a  registered  invc 
business  develo 
Section  2(a)(48) 
Act  of  1940. 

n.  Registrant  In 

Provide  infon 
follows: 

A.  Transitiom 
Begistrants.  A  n 
either  Item  10(b 
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Commission, 


tement  Under 


incorporation 


Name  of  exchange  on  which  listed: 


(    1  Securities  being  registered  pursuant  to         Name  of  market  on  which  quoted: 

Exchange  Act  Section  12(g): 

Title  of  each  class: 


1 

1                                                    Calculatkdn  of  Registration  Fee 

Title  of  each  dass  of  securities  to  t>e  registered 

Amount  to 
be  reg- 
istered 

Proposed 

maximum 

offering 

price  per 

unit 

Proposed 

maximum 

aggregate 

onenng 

price 

Amount  of 

registration 

fee 

* 

Notes  to  the  Fee  Table: 

1.  Set  forth  any  explanatory  detais  relating  to  the  fee  table  in  footnotes  to  the  table. 

2.  If  the  basis  for  calculating  the  fee  is  not  evident  from  the  information  presented  in  this  table,  refer  to  the  applicabte  provisions  of  Securities 
Ad  Rule  457  in  a  footnote. 

3.  M  the  fee  is  calculated  under  Rule  457(o).  the  "Amount  to  be  registered"  and  the  "Proposed  maximum  offering  price  per  unT  need  not  do- 
pear  in  this  table. 

4.  If  any  of  the  securities  registered  are  not  sold  m  connection  with  this  offering,  the  registrant  (or  a  qualifying  wholly-owned  subsidiary)  may 
use  the  dollar  amount  of  the  fee  paid  with  respect  to  the  unsold  securities  to  offset  the  total  fee  due  on  Its  subsequent  registration  staten^ent. 
See  Rule  457(p).  When  offsetting  any  pari  of  the  fee  under  Rule  457(p),  the  registrant  must  state  the  dollar  amount  being  offset  in  a  footnote  to 
the  fee  table  and  must  identify  the  file  number  of  the  registration  statement  and  the  arrxxint  and  dass  of  securities  in  conoeCbon  with  which  the 
offsetting  fee  was  previously  paid.  Use  of  Rule  457(p)  to  offset  any  fee  automatically  deregisters  the  securities  in  connection  with  which  the  fee 
was  previously  paid.       —_ 


General  Instructions 

I.  Kuks  as  to  Use  of  Form  SB-3 

A.  A  "small  business  issuer"  as  defined  in 
Securities  Act  Rule  405  may  use  this  Form 
to  register  an  oaring  under  the  Securities 
Ad  of  1933  ("Securities  Act")  that  is: 

1.  a  transaction  of  the  type  specified  in 
Securities  Act  Rule  145(a); 

2.  a  merger  in  which  the  applicable  law 
would  not  require  the  solicitation  of  the  votes 
or  consents  of  all  of  the  security  holders  of 
the  company  being  acquired; 

3.  ai^  exchange  offer  for  securities  of  the 
issuer  or  another  entity; 

4.  a  public  reoffering  or  resale  of  any 
securities  acquired  pursuant  to  this 
registration  statement;  or 

5.  more  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  1.  through 
4.  registered  on  one  registration  statement. 

B.  You  also  may  use  this  Form  to  register 
concurrently  under  Section  12(b)  or  12(g)  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  You  may  register  any  class 
of  securities  that  are  the  subject  of  the 
offering  you  are  registering  under  the 
Securities  Act  To  registw,  you  must  check 
the  appropriate  box(es)  on  the  cover  page  of 
this  Form  and  identify  which  class(es)  of 
securities  it  is  registering  under  Section  12(b) 
or  12(g)  of  the  Exchange  Act. 

C.  You  may  not  use  this  Form  if  you  are 
a  registered  investment  comfiany  or  a 
business  development  company  as  defined  in 
Section  2(a)(48)  of  the  Investment  Company 
Ad  of  1940. 

n.  Registrant  Information 

Provide  information  about  the  registrant  as 
follows: 

A.  Transitional  Small  Business  Issuer 
Registrants.  A  registrant  may  comply  with 
either  Item  10(b)  or  (c)  of  this  Form,  as 


applicable,  if  it  meets  the  following 
requirements: 

1.  it  is  a  reporting  company  under  the 
Exchange  Act; 

2.  it  provided  the  disclosure  required  by 
Alternative  1  or  2  of  "Information  Required 
in  Aimual  Report  of  Transitional  Small 
Business  Issuers"  in  its  most  recent  Fprm  10- 
KSB;and 

3.  it  is  eligible  to  use  Form  SB-1. 

B.  Seasoned  Form  SB-2  Registrants.  If  the 
registrant  meets  the  requirements  of  General 
Instruction  E.l.  of  Form  SB-2,  it  must 
comply  with: 

1.  Items  11  and  12  of  this  Form;  or 

2.  Item  13  of  this  Form. 

Q  All  Other  Small  Business  Issuer 
Registrants.  All  other  small  business  issuer 
registrants,  including  transitional  small 
business  issuers  that  choose  not  to  rely  on 
Item  10,  must  comply  with  Item  13  of  this 
Form. 

m.  Information  With  Respect  to  the 
Company  Being  Acquired 

Provide  information  about  the  company 
being  acquired  (which  includes  any  entity 
whose  securities  are  to  be  exchanged  for 
securities  of  the  registrant)  as  follows: 

A.  Transitional  Small  Business  Issuers.  If 
the  company  being  acquired  is  a  transitional 
small  business  issuer  that  meets  the 
requirements  of  General  Instruction  II.A.l.,  it 
may  provide  the  information  required  by 
either  Item  14  or  16  of  this  Form. 

B.  Seasoned  Form  SB-2  Companies.  If  the 
company  being  acquired  meets  the 
requirements  of  General  Instruction  E.l.  of 
Form  SB-2,  provide  the  information  required 
by: 

1.  Item  15  of  this  Form;  or 

2.  Item  16  of  this  Form. 

C.  All  Other  Small  Business  Issuers.  For  all 
other  small  business  issuers  being  acquired, 


provide  the  information  required  by  Item  16 
of  this  Form. 

D.  Fonn  B  Companies.  If  the  company 
being  acquired  meets  the  requirements  of 
General  Instructions  LB.  and  I.Cl.  of  Form 
B,  provide  information  in  accordance  with: 

1.  Item  17  of  this  Form; 

2.  Item  18  of  this  Form;  or 

3.  Item  19  of  this  Form. 

E.  Seasoned  Fonn  A  Companies.  If  the 
company  being  acquired  meets  the 
requirements  of  General  Instruction  II.  of 
Form  A,  provide  information  in  accordance 
with:^ 

1.  Item  18  of  this  Form;  or 

2.  ifem  19  of  this  Form. 

F.  All  Other  Companies.  For  all  other 
comptanies  being  acquired,  pirovide 
information  in  accordance  slaA  Item  19  of 
this  Form. 

IV.  Securities  Ad  Rules  and  Regulations 

You  should  read  the  rules  and  regulations 
under  the  Securities  Act  (Part  230  of  Title  17 
of  the  Code  of  Federal  Regulations), 
particularly  Regulation  C.  That  Regulation 
contains  general  requirements  regarding  the 
preparation  and  filing  of  registration 
statements. 

V.  Free  Writing  Proepectus  InfDnnatioB 

A.  You  should  read  Securities  Act  Rule 
166.  That  Rule  permits  a  registrant  to  make 
ofiers  "prior  to  filing  a  Form  SB-3  registration 
statement  If  you  use  a  prospectus  in  reliance 
on  that  Rule,  you  must  file  that  prospectus 
when  required  to  do  so  by  Securities  Ad 
Rule  425. 

B.  You  should  read  Securities  Act  Rule 
165.  That  Rule  f)ermits  the  use  of  "free 
writing"  oSering  materials  that  do  not  meet 
the  requirements  of  Section  10  of  the  Act.  If 
you  use  a  prospectus  in  reliance  on  Rule  165, 
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you  must  file  it  when  required  to  do  so  by 
Securities  Act  Rule  425. 

VI.  U.S.  and  Foreign  Companies  Being 
Acquired 

A.  As  used  in  this  Form,  "larger  U.S. 
company  being  acquired"  includes  all 
entities  being  acquired  other  than  U.S.  small 
business  issuers,  foreign  governments  and 
foreign  private  issuers. 

B.  As  used  in  this  Form,  "larger  foreign 
company  being  acquired"  includes  only 
entities  being  acquired  that  are  foreign 
private  issuers.  It  does  not  include  Canadian 
small  business  issuers. 

C.  "Foreign  private  issuer"  is  defined  in 
Rule  405  of  Regulation  C. 

D.  "Small  business  issuer  being  acquired" 
includes  only  those  entities  being  acquired 
that  are  small  business  issuers,  as  defined  in 
Rule  405. 

VH.  Interaction  With  the  Exchange  Act 

A.  If  Regulation  14A  or  14C  under  the 
Exchange  Act  applies  to  the  transaction 
registered  on  this  Form: 

1.  the  prospectus  may  be  in  the  form  of  a 
proxy  statement  or  information  statement; 

2.  the  prosptectus  must  contain  the 
information  required  by  this  Form  in  lieu  of 
that  required  by  Schedule  14A  or  14C;  and 

3.  material  filed  as  a  part  of  the  registration 
statement  shall  be  deemed  filed  also  for 
purposes  of  Regulation  14A  or  14C,  as 
applicable. 

B.  If  neither  Regulation  14A  nor  14C 
applies  to  the  transaction  registered  on  this 
Form,  any  proxy  or  information  statement 
material  sent  to  security  holders  must  be 
filed  prior  to  use  as  a  part  of  the  effective 
registration  statement. 

C.  If  you  are  registering  an  offering  that  is 
subject  to  Section  13(e).  14(d)  or  14(e)  of  the 
Exchange  Act.  the  provisions  of  those 
sections  and  the  rules  and  regulations 
thereunder  shall  apply  to  the  transaction  in 
addition  to  the  provisions  of  this  Form. 

Vm.  Business  Combinations  EfiFected  on  a 
Delayed  Basis 

A.  A  registrant  may  use  this  Form  to 
register  a  transaction  that  will  be  effected  on 
a  delayed  basis  under  Securities  Act  Rule 
415(a)(l)(viii).  In  that  event,  it  need  only 
furnish  information  about  the  contemplated 
transaction  and  the  company  being  acquired 
to  the  extent  practicable  as  of  the  effective 
date  of  the  registration  statement.  It  must  file 
a  post-effective  amendment  to  include  the 
remaining  required  information  about  the 
transaction  and  the  company  being  acquired 
in  the  registration  statement. 

B.  A  registrant  may  use  this  Form  to 
register  a  transaction  that  would  qualify  for 
an  exemption  from  Section  5  of  the  Securities 
Act  but  for  the  proximity  in  time  of  other 
similar  transactions.  In  Uiat  event,  the 
registrant  need  only  file  a  prospectus 
supplement  to  provide  the  required 
information  about  the  transaction  and  the 
company  being  acquired. 

C.  A  registrant  may  register  two  or  more 
classes  of  securities  on  this  Form  that  it  will 
offer  on  a  delayed  or  continuous  basis 
pursuant  to  Rule  415(a)(l)(viii). 


EX.  Roll-Up  Transactions 

A.  Roll-up  transactions  (as  defined  in  Item 
901(c)  of  Regulation  S-K)  may  be  registered 
on  this  Form.  In  that  event,  the  small 
business  issuer  registrant  must  comply  with 
the  disclosure  requirements  of  Subpart  900  of 
Regulation  S-K.  To  the  extent  that  the 
disclosure  requirements  of  Subpart  900  are 
inconsistent  with  those  in  this  Form,  the 
requirements  of  Subpart  900  control. 

B.  If  the  registrant  registers  a  roll-up 
transaction  on  this  Form,  special  prospectus 
delivery  requirements  apply.  See  Securities 
Act  Rule  172(e). 

C.  The  proxy  rules  and  Exchange  Act  Rule 
14'e-7  of  the  tender  offer  rules  contain 
provisions  specifically  applicable  to  roll-up 
transactions.  Those  provisions  apply  whether 
or  not  the  entities  involved  have  registered 
securities  pursuant  to  Section  12  of  the 
Exchange  Act. 

X.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  a  small 
business  issuer  may  increase  the  size  of  an 
offering  after  the  effective  date  through  filing 
a  short-form  registration  statement  under 
Seciirities  Act  Rule  462(b)  or  Rule  462(e). 
That  type  of  registration  statement  may 
include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A,  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  or  Rule  462(e)  registration  statement  is 
deemed  to  be  a  part  of  the  earlier  effective 
registration  statement  as  of  the  date  of 
effectiveness  of  the  Rule  462(b)  or  Rule 
462(e)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  or  Rule  462(e)  registration 
statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  or  Rule  462(e)  registration 
statement. 

Note  to  General  Instruction  X. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

XI.  Concurrent  Registration  of  Securities 
Under  the  Exchange  Act 

A.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(b) 
shall  become  effective  upon  th^  later  of: 

1.  receipt  by  the  Commission  of 
certification  from  the  national  securities 
exchange  listed  on  the  cover  of  this  Form  that 
the  securities  have  been  approved  for  listing; 
or 

2.  effectiveness  of  this  registration 
statement. 

B.  Registration  on  this  Form  of  a  class  of 
securities  under  Exchange  Act  Section  12(g] 


shall  become  effective  automatically  upon 
the  earlier  of  (1)  60  days  after  the  initial  filing 
of  this  registration  statement;  or  (2)  the 
effectiveness  of  this  registration  statement 

C.  If  the  registrant  is  required  to  file  an 
annual  report  under  Exchange  Act  Section 
15(d)  for  its  last  fiscal  year,  it  must  file  that 
annual  report  within  the  time  period 
specified  in  the  appropriate  annual  report 
form  even  if  the  Exchange  Act  registration 
becomes  effective  before  the  annual  report  is 
due. 

D.  The  registrant  must  file  at  least  one 
complete,  signed  copy  of  the  registration 
statement  with  each  exchange  or  market 
identified  on  the  cover  to  this  Form. 

Part  I — Information  Required  in  the 
Prospectus 

A.  Information  About  the  Transaction 

Item  1.  Front  of  Registration  Statement  and 
Front  Cover  of  Prospectus 

Provide  the  information  required  by  Item 
501  of  Regulation  S-B. 

Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

(a)  Provide  the  information  required  by 
Item  502  of  Regulation  S-B. 

(b)  If  you  incorporate  information  by 
reference  into  the  prospectus,  state  on  the 
inside  frt)nt  cover  page: 

(1)  that  the  prospectus  incorporates  by 
reference  important  business  and  financial 
information  about  the  company  that  is  not 
delivered  with  it; 

(2)  that  this  information  is  available 
without  charge  to  any  person,  including  any 
beneficial  owner,  upon  written  or  oral 
request; 

(3)  that  you  will  send  those  incorporated 
documents  in  a  manner  that  should  result  in 
delivery  within  three  business  days  of  the 
request; 

(4)  the  name,  address  and  telephone 
number  to  which  persons  must  make  this 
request;  and 

(5)  that  to  obtain  timely  delivery,  persons 
must  request  this  information  no  later  than 

[specify  date  five  business  days  before 

the  date  on  which  the  final  investment 
decision  must  be  made.  You  must  highlight 
this  statement  by  print  type  or  otherwise. 

Instruction  to  Item  2. 

1.  The  undertaking  covers  all  documents 
incorporated  by  reference  through  the  date  of 
responding  to  the  request. 

2.  If  you  send  any  of  the  information  that 
is  incorporated  by  reference  in  the 
prospectus,  you  also  must  send  any  exhibits 
that  are  specifically  incorporated  by 
reference  in  that  information. 

3.  If  information  is  incorporated  by 
reference  in  any  document  you  are  sending 
to  a  security  holder  upon  request,  you  also 
must  send  the  information  incorporated  by 
reference. 

Item  3.  Prospectus  Summary  and  Other 
Information 

In  the  forepart  of  the  prospectus,  provide 
a  sunmiary  of  the  information  contained  in 
the  prospectus  as  described  in  Item  503(a)  of 
Regulation  S-B  and  the  following 
information: 

(a)  Contact  information.  The  name, 
complete  mailing  address  and  telephone 
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number  of  the  princip>al  executive  offices  of 
the  negistrant  and  the  company  being 
acquired; 

(b)  Risk  factors.  The  information  required 
by  Item  503(c)  of  Regulation  S-B; 

(c)  Ratio  of  earnings  to  fix  charges.  The 
information  required  by  Item  503(d)  of 
Regulation  S-K; 

(d)  Business  conducted.  A  brief  description 
of  the  general  nature  of  the  business 
conducted  by  the  registrant  and  by  the 
company  being  acquired; 

(e)  Transaction  being  registered.  A  brief 
description  of  the  transaction  in  which  the 
securities  being  registered  will  be  offered; 

(f)  Selected  financial  data.  The  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  for  larger  U.S.  companies 
being  acquired  and  Item  8  of  Form  20-F  for 
larger  foreign  companies  being  acquired.  To 
the  extent  this  information  is  required  to  be 
presented  in  the  prospectus  pursuant  to  other 
Items  of  this  Form,  it  need  not  be  presented 
pursuant  to  this  Item; 

(g)  Pro  forma  selected  financial  data.  If 
material,  the  infonnation  required  by  Item 
310  of  Regulation  S-B  for  the  registrant 
showing  the  pro  forma  effect  of  the 
transaction.  To  the  extent  the  information  is 
required  to  be  presented  in  the  prospectus 
pursuant  to  other  Items  of  this  Form,  it  need 
not  be  presented  pursuant  to  this  Item; 

(h)  Pro  forma  information.  In  a  table 
designed  to  facilitate  comparison,  historical 
and  pro  forma  per  share  data  of  the  registrant 
and  historical  and  equivalent  pro  forma  per 
share  data  of  the  company  being  acquired  for 
the  following  items: 

(1)  book  value  per  share  as  of  the  dates 
financial  data  is  presented; 

(2)  cash  dividends  declared  per  share  for 
the  periods  for  which  financial  data  is 
presented;  and 

(3)  income  (loss)  per  share  from  continuing 
operations  for  the  periods  for  which  financial 
data  is  presented. 

Instructions  to  Item  3(g)  and  3(b). 

1.  For  a  business  combination  accounted 
for  as  a  purchase,  present  the  financial 
information  required  by  paragraphs  (g)  emd 
(h)  only  for  the  most  recent  fiscal  year  and 
interim  p>eriod.  For  a  business  combination 
accounted  for  as  a  pooling,  present  the 
financial  information  required  by  paragraphs 
(g)  and  (h)  (except  for  information  with 
regard  to  book  value)  for  the  most  recent  two 
fiscal  years  and  interim  period.  For  purjxtses 
of  these  paragraphs,  book  value  information 
need  only  be  provided  for  the  most  recent 
balance  sheet  date. 

2.  Provide  the  per  share  data  of  the 
registrant  and  the  company  being  acquired  as 
of  the  dates  that,  or  for  the  periods  for  which, 
financial  data  is  presented  pursuant  to  the 
applicable  requirements  of: 

(a)  Item  310  of  Regulation  S-B  for  small 
business  issuer  registrants  and  companies 
being  acquired  that  are  small  business 
issuers; 

(b)  Item  301  of  Regulation  S-K  for  lai;ger 
U.S.  companies  being  acquired;  and 

(c)  Item  8  of  Form  20-F  for  larger  foreign 
companies  being  acquired; 

3.  Calculate  the  equivalent  pro  forma  per 
share  amounts  for  one  share  of  the  company 
being  acquired  by  multiplying  the  exchange 
ratio  times  each  of: 


(a)  the  pro  forma  income  (loss)  per  share 
before  non-recurring  charges  or  credits 
directly  attributable  to  the  transaction; 

(b)  the  pro  forma  book  value  per  share;  and 

(c)  the  pro  forma  dividends  per  share  of  the 
registrant. 

4.  Larger  foreign  companies:  Instruction  7 
to  Item  8  of  Form  20-F  is  applicable  to  the 
financial  information  presented  hereunder  to 
the  extent  that  this  Form  requires 
reconciliation  of  financial  statements  of 
foreign  private  issuers  to  U.S.  GAAP  and 
Regulation  S-X. 

(i)  Market  value  of  securities.  In  a  table 
designed  to  focilitate  comparison,  the  market 
value  of  securities  of  the  comp>any  being 
acquired  (on  a  historical  and  equivalent  per 
share  basis)  and  the  market  value  of  the 
securities  of  the  registrant  (on  an  historical 
basis)  as  of  the  day  before  the  date  the  public 
announcement  of  the  proposed  transaction.  If 
no  such  public  announcement  was  made,  as 
of  the  day  before  the  date  the  agreement  with 
respect  to  the  transaction  was  entered  into; 

(j)  Affiliates'  voting  shares.  With  respect  to 
the  registrant  and  the  company  being 
acquired,  a  brief  statement  comparing  the 
percentage  of  outstanding  shares  entitled  to 
vote  held  by  directors,  executive  officers  and 
their  affiliates.  State  the  vote  required  for 
approval  of  the  proposed  transaction; 

(k)  Regulatory  approval.  A  statement  as  to 
whether  any  regulatory  requirements  must  be 
complied  with  or  approval  must  be  obtained 
in  connection  with  the  transaction,  and  if  so, 
the  status  of  such  compliance  or  approval; 

(1)  Dissenters'  ri^ts.  A  statement  about 
whether  or  not  dissenters'  rights  of  appraisal 
exist,  including  a  cross-reference  to  the 
information  provided  pursuant  to  Item  20  or 
21  of  this  Form;  and 

(m)  Tax  consequences.  A  brief  statement 
about  the  tax  consequences  of  the  transaction 
or,  if  appropriate,  2  cross-reference  to  the 
information  provided  pursuant  to  Item  4  of 
this  Form. 

Item  4.  Terms  of  the  Transaction 

(a)  Provide  a  summary  of  the  material 
features  of  the  proposed  transaction.  The 
summary  shall  include,  where  applicable: 

(1)  the  information  required  by  p>aragraphs 
(a)(1)  and  (a)(2)  of  Regulation  M-A 

(§  229.1004(a)(1)  and  (a)(2)  of  this  chapter) 
and 

(2)  where  not  organized  in  the  same 
country,  a  discussion  of  any  material 
differences  in  the  corporate  laws  applicable 
to  the  company  being  acquired  and  to  the 
surviving  entity.  The  discussion  should 
include,  but  not  necessarily  be  limited  to: 
corporate  governance,  board  structure, 
quorums,  class  action  suits,  shareholder 
derivative  suits,  rights  to  inspect  corporate 
books  and  records,  rights  to  inspect  the 
shareholder  list  and  rights  of  directors  and 
officers  to  obtain  indenmification  from  the 
company. 

(b)  If  a  report,  opinion  or  appraisal 
materially  relating  to  the  transaction  has  been 
received  from  an  outside  party  and  such 
report,  opinion  or  appraisal  is  referred  to  in 
the  prospectus,  provide  the  information 
called  for  by  Item  1015(b)  of  Regulation  M- 

A  (§  229.1015(b)  of  this  chapter). 

(c)  IncorfKirate  the  acquisition  agreement 
by  reference  into  the  prospectus. 


Item  5.  Pro  Forma  Financial  Information 

Provide  the  financial  information  required 
by  Item  310(d)  of  Regulation  S-B  with 
respect  to  this  transaction. 

Instructions. 

1.  Present  any  Item  310(d)  information 
required  by  the  other  Items  of  this  Form 
(where  not  incorporated  by  reference) 
together  with  the  information  provided  under 
this  Item.  In  presenting  this  information,  you 
must  clearly  distinguish  between  this 
transaction  and  any  other  one. 

2.  You  need  only  show  the  pro  forma  effect 
that  the  registered  transaction  has  on  any  pro 
forma  financial  information  that: 

(i)  is  incorporated  by  reference;  and 
(ii)  reflects  all  prior  transactions. 

Item  6.  Material  Contacts  With  the  Company 
Being  Acquired 

Provide  the  information  required  by  Items 
1005(lj)  and  1011(a)  of  Regulation  M-A 
(§  229.1005(b)  and  §  229.1011(a)  of  this 
chapter)  for  the  registrant  or  its  affiliates  and 
the  cofhpany  being  acquired  or  its  affiliates. 
The  information  provided  only  need  cover 
the  periods  for  which  financial  statements 
are  presented  or  incorporated  by  reference 
into  this  Form. 

Item  7.  Additional  Information  Required  for 
Reoffering  by  Persons  Deemed  To  Be 
Underwriters 

If  aify  person  who  is  deemed  to  be  an 
underwriter  of  the  securities  is  reofiiering  any 
of  the  securities  to  the  public,  provide  the 
following  information  in  the  prospectus  prior 
to  its  use  for  the  reoffer: 

(a)  The  information  required  by  Item  507 
of  Regulation  S-B; 

(b)  Information  with  respect  to  the 
consummation  of  the  transaction  in  which 
the  securities  were  acquired:  and 

(c)  A  description  of  any  material  change  in 
the  registrant's  affairs  that  occurred  after  the 
transaction  in  which  the  securities  were 
acquired. 

Note  to  Item  7. 

You  should  read  Item  512(g)  of  Regulation 
S-K  regarding  undertakings  required  in 
reoffering  registration  statements. 

Item  8.  Interests  of  Named  Exjierts  and 
Counsel 

Provide  the  information  required  by  Item 

509  of  Regulation  S-B. 

Item  9.  Disclosure  of  Commission  Position  on 
Indemnification  for  Securities  Act  Liabilities 

Provide  the  information  required  by  Item 

510  of  Regulation  S-B. 

B.  Information  About  the  Registrant 
Item  10.  Information  Required  for 
Transitional  Small  Business  Issuers 

(a)  T]ie  registrant  may  rely  upon  either 
paragraph  (b)  or  (c),  as  applicable,  of  this 
Item  (instead  of  Item  13),  if  it  meets  all  of  the 
following  requirements: 

(1)  it  is  a  reporting  company  under  the 
Exchange  Act; 

(2)  it  relied  upon  Alternative  1  or  2  of 
"Information  Required  in  Annual  Repwrt  of 
Transitional  Small  Business  Issuers"  in  its 
most  recent  Form  10-KSB;  and 

(3)  it  is  eligible  to  use  Form  SB-1. 

(b)  A*  registrant  that  meets  the  requirements 
of  paragraph  (a)  of  this  Item  and  relied  upon 
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Alternative  1  in  its  most  recent  Form  10-KSB 
may  provide  the  information  required  by: 

(1)  Offering  Circular  Model  A  of  Form  1- 
A.  Questions  3,  4, 11,  43  and  47-50; 

(2)  Market  for  Common  Equity  and  Related 
Stockholder  Matters.  If  common  equity 
securibes  are  being  issued,  Item  201  of 
Regulation  S-B; 

(3)  Changes  in  and  Disagreements  with 
Accountants  on  Accounting  and  Financial 
Disclosure.  Item  304  of  Regulation  S-B;  and 

(4)  Financial  Statements.  Item  310  of 
Regulation  S-B. 

(c)  A  registrant  that  meets  the  requirements 
of  paragraph  (a)  of  this  Item  and  relied  upon 
Alternative  2  in  its  most  recent  Fonn  10-KSB 
may  provide  the  information  required  by: 

(1)  Offering  Circular  Model  B  of  Form  1- 
A.  Items  6  and  7; 

(2)  Legal  Proceedings.  Item  103  of 
Regulation  S-B; 

(3)  Market  for  Common  Equity  and  Related 
Stockholder  Matters.  If  the  registrant  is 
issuing  common  equity  securities,  Item  201 
of  Regulation  S-B; 

(4)  Changes  in  and  Disagreements  with 
Accountants  on  Accounting  and  Financial 
Disclosure.  Item  304  of  Regulation  S-B;  and 

(5)  Financial  Statements.  Item  310  of 
Regulation  S-B. 

Item  11.  Information  Required  for  Seasoned 
Form  SB-2  Companies 

If  you  meet  the  requirements  of  General 
Instruction  E.l.  of  Form  SB-2  and  elect  to 
comply  with  this  Item  and  Item  12  (instead 
of  Item  13),  you  must: 

(a)  Annual  Report.  Deliver  together  with 
the  prospectus  a  copy  of  your  latest  annual 
report  filed  pursuant  to  Section  13(a)  or  15(d) 
of  the  Exchange  Act; 

(b)  Canadian  Annual  Report.  If  you  are  a 
Canadian  small  business  issuer  and  you 
incorporate  an  annual  report  on  Form  20-F 
that  includes  financial  statements  prepared 
and  presented  pursuant  to  Item  17  of  Form 
20-F,  include  in  the  prospectus  financial 
statements  prepared  and  presented  pursuant 
to  Item  18  of  Form  20-F. 

Notes  to  Item  1 1(a)  and  (b). 

1.  You  must  state  in  the  prospectus  that  it 
is  accompanied  by  that  annual  report 

2.  Canadian  small  business  issuers:  You 
may  not  satisfy  the  requirement  to  deliver  an 
annual  report  with  an  annual  report  on  Form 
40-F. 

3.  Qmadian  small  business  issuers:  You  do 
not  need  to  include  financial  statements  that 
comply  with  Item  18  of  Form  20-F  if  the  only 
securities  offered  are  those  listed  in 
paragraphs  (a)  through  (c)  of  Note  2  of  Item 
310  of  Regulation  S-B. 

(c)  Quarterly  Information.  Provide  the 
information  required  by  Part  I  of  Form  10- 
QSB  for  the  most  recent  fiscal  quarter 
following  the  fiscal  year  covered  by  the 
annual  report  delivered  pursuant  to  this  Item. 
You  must  either: 

(1)  include  that  information  in  the 
prospectus;  or 

(2)  deliver  together  with  the  prospectus  a 
copy  of  your  latest  Form  10-QSB; 

Notes  to  Item  11(c): 

1.  If  your  Form  lO-QSB  for  the  most  recent 
quarter  is  not  due  to  be  filed  before 
effectiveness  of  the  registration  statement, 
you  may  provide  the  information  for  the 


previous  fiscal  quarter  to  satisfy  Item  11(c). 
For  this  purpose,  the  due  date  is  calculated 
without  reference  to  the  extension  provided 
by  Exchange  Act  Rule  12b-25. 

2.  If  you  deliver  your  latest  Form  10-QSB, 
you  must  state  in  the  prosf)ectus  that  it  is 
accompanied  by  that  report. 

(d)  Financial  statements  and  information. 
If  not  included  in  your  latest  annual  report 
delivered  to  investors  pursuant  to  this  Item, 
provide: 

(1)  financial  statements  and  information 
required  by  Items  310(cHe)  of  Regulation  S- 
B; 

(2)  restated  financial  statements  prepared 
in  accordance  writh  or  reconciled  to  U.S. 
GAAP  where: 

(i)  after  the  end  of  its  most  recent  fiscal 
year,  the  registrant  consummated  one  or 
more  business  combinations  accounted  for  by 
the  pooling  of  interests  method  of 
accounting;  and 

(ii)  the  acquired  businesses,  considered  in 
the  aggregate,  are  significant  pursuant  to  Item 
310(c)  of  Regulation  S-B; 

(3)  restated  financial  statements  prepared 
in  accordance  with  or  reconciled  to  U.S. 
GAAP,  if  a  change  in  accounting  principles 
or  correction  of  an  error  required  a  material 
retroactive  restatement  of  financial 
statements; 

(4)  disclosure  required  by  Item  310(b)(2)(v) 
of  Regulation  S-B  regarding  any  material 
accounting  change;  or 

(5)  financial  information  required  by  Item 
310(b)(2)(iv)  of  Regulation  S-B  regarding  a 
significant  disposition  or  purchase  business 
combination. 

Instruction  to  Item  1 1(d). 

You  may  incorporate  by  reference  into  the 
effective  registration  statement  the 
information  required  by  paragraph  (d)  of  Item 
11.  If  you  incorporate  it,  you  must  deliver  it 
together  with  the  prospectus. 

(e)  Material  Changes.  Describe  any  material 
changes  in  your  affairs  that  occurred  since 
the  end  of  the  latest  fiscal  year  covered  by 
the  annual  report  and  were  not  described  in 
an  Exchange  Act  report  that  was  delivered 
with  the  prospectus. 

Instructions  to  Item  11: 

1 .  You  must  deliver  the  information 
required  by  this  Item  with  the  first 
preliminary  prospectus  you  deliver.  You  do 
not  need  to  redeliver  those  docimients  with 
any  later  prospectus  sent  to  the  same  person. 

2.  Any  reports  the  registrant  delivers 
together  with  the  prospectus  pursuant  to  this 
Item  must  be  delivered  without  charge  to  the 
investor. 

Item  12.  Incorporation  of  Certain  Information 
by  Reference  for  Seasoned  Form  SB-2 
Companies 

If  you  provide  information  pursuant  to 
Item  11  of  this  Form: 

(a)  You  must  incorporate  by  reference  into 
the  prospectus  that  is  part  of  the  effective 
registration  statement: 

(1)  Your  latest  annual  report  filed  in 
accordance  with  Section  13(a)  or  15(d)  of  the 
Exchange  Act  that  contains  audited  financial 
statements;  and 

Note  to  Item  12(a)(1). 

Canadian  small  business  issuers:  you  may 
not  satisfy  this  obligation  by  incorporating  an 
annual  report  on  Form  40-F. 


(2)  All  other  reports  you  filed  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by  the 
annual  report  incorporated  in  this  Form. 

Instructions  to  Item  12(a). 

1.  List  in  the  prospectus  that  is  part  of  the 
offiective  registration  statement  all  documents 
filed  prior  to  effectiveness  that  are 
incorporated  by  reference. 

2.  You  should  read  Securities  Act  Rule  439 
regarding  consent  to  the  use  of  material 
incorporated  by  reference. 

(b)  In  the  prospectus  you  must: 

(1)  identify  the  reports  and  other 
information  that  you  file  with  the 
Commission; 

(2)  state  that  the  public: 

(i)  may  read  and  copy  materials  you  file 
with  the  Commission  at  the  Commission's 
Public  Reference  Room  at  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549;  and 

(ii)  may  obtain  information  on  the 
op>eration  of  the  Public  Reference  Room  by 
calling  the  Commission  at  1-800-SEC-0330; 
and 

(3)  if  you  are  an  electronic  filer,  state  that 
the  Commission  maintains  an  Internet  web 
site  that  contains  reports,  proxy  and 
information  statements,  and  other 
information  regarding  issuers  that  file 
electronically  with  the  Commission  and  state 
the  address  of  that  site  (http://www.sec.gov). 
You  are  encouraged  to  give  your  Internet  web 
site  address,  if  available. 

Item  13.  Information  Required  for  all  Other 
Small  Business  Issuer  Registrants 

If  you  do  not  provide  information  in 
accordance  with  Item  10  or  Items  11  and  12, 
you  must  provide  the  following  information: 

(a)  Description  of  Business.  Item  101  of 
Regulation  S-B; 

(b)  Description  of  Property.  Item  102  of 
Regulation  S-B; 

(c)  Legal  Proceedings.  Item  103  of 
Regulation  S-B; 

(d)  Market  for  Common  Stock  and  Related 
Stockholder  Matters.  Item  201  of  Regulation 
S-B; 

(e)  Financial  Statements.  Item  310  of 
Regulation  S-B; 

(f)  Changes  In  and  Disagreements  With 
AccouiTtants  on  Accounting  and  Financial 
Disclosure.  Item  304  of  Regulation  S-B; 

(g)  Management's  Discussion  and  Analysis 
or  Plan  of  Operations.  Item  303  of  Regulation 
S-B; 

(h)  Directors,  Executive  Officers,  Promoters 
and  Control  Persons.  Item  401  of  Regulation 
S-B; 

(i)  Executive  Compensation.  Item  402  of 
Regulation  S-B; 

(j)  Security  Ownership  of  Certain  Beneficial 
Owners  and  Management  Item  403  of 
Regulation  S-B;  and 

(k)  Certain  Relationships  and  Related 
Transactions.  Item  404  of  Regulation  S-B. 

C.  Information  About  the  Company  Being 
Acquried 

Item  14.  Information  Required  for  Companies 
That  Are  Transitional  Small  Business  Issuers 

(a)  If  the  company  being  acquired  meets 
the  requirements  to  use  Item  10(b)  of  this 
Form  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
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Item  10(b)  as  if  the  company  being  acquired 
were  the  registrant. 

(b)  If  the  company  being  acquired  meets 
the  requirements  to  use  Item  10(c)  of  this 
Form  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
Item  10(c)  as  if  the  company  being  acquired 
were  the  registrant. 

Item  15.  Information  Required  for  Seasoned 
SB-2  Issuers 

If  the  company  being  acquired  meets  the 
requirements  of  General  Instruction  E.l.  of 
Form  SB-2  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
Items  11  and  12  of  this  Form  as  if  the 
company  being  acquired  were  the  registrant. 

Instruction. 

Canadian  small  business  issuers  being 
acquired:  Notwithstanding  the  requirements 
of  Items  11  and  12,  the  financial  statements 
of  the  company  being  acquired  need  only 
comply  with  the  reconciliation  requirements 
of  Itsm  17  of  Form  20-F. 

Item  16.  Information  Required  for  all  Other 
Small  Business  Issuers 

If  the  company  being  acquired  does  not 
meet  the  requirements  of  General  Instruction 
E.l.  of  Form  SB-2,  or  compliance  with  this 
Item  is  elected,  provide  the  information 
required  by  Item  13  of  this  Form  as  if  the 
company  being  acquired  were  the  registrant, 
subject  to  the  following: 

(a)  Canadian  small  business  issuers  being 
acquired:  Notwithstanding  the  requirements 
of  Item  13  of  this  Form,  the  financial 
statements  of  the  company  being  acquired 
need  only  comply  with  the  reconciliation 
requirements  of  Item  17  of  Form  20-F. 

(b)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  lS(d),  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  fiimish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a- 
3(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragraph  (b). 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  peiragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (S  249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimvim, 
however,  when  financial  statements  are 
preftared  on  a  basis  other  than  U.S.  GAAP, 

a  narrative  description  of  all  material 


variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U. S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

(c)  Notwithstanding  paragraph  (b)  of  this 
Item,  the  financial  statements  of  the  company 
being  acquired  must  be  audited  for  the  fiscal 
years  required  by  Item  310  of  Regulation  S- 
B  if  this  registration  statement  is  used  for 
resales  by  any  person  deemed  to  be  an 
underwriter  within  the  meaning  of  Rule 
145(c). 

(d)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  provide 
the  information  required  by  Part  I  of  Form 
10-QSB  for  the  most  recent  quarter  for  which 
a  quarterly  report  would  be  due  as  if  the 
company  being  acquired  were  subject  to 
those  reporting  requirements. 

Item  17.  Information  Required  for  Form  B 
Companies 

If  the  comjjany  being  acquired  meets  the 
requirements  of  General  Instructions  I.B.  and 
I.Cl.  of  Form  B  and  compliance  with  this 
Item  is  elected,  provide  the  information 
required  by  Items  10  and  11  of  Form  C  as  if 
the  company  being  acquired  were  the 
registrant  on  Form  C. 

Instruction. 

Larger  foreign  companies  being  acquired: 
Notwithstanding  the  requirements  of  Items 
10  and  11  of  Form  C,  the  financial  statements 
of  the  company  being  acquired  need  only 
comply  with  the  reconciliation  requirements 
of  Item  17  of  Form  20-F. 

Item  18.  Information  Required  for  Seasoned 
Form  A  Companies 

If  the  company  being  acquired  meets  the 
requirements  of  General  Instruction  II.  of 
Form  A  and  compliance  with  this  Item  is 
elected,  provide  the  information  required  by 
Items  12  and  13  of  Form  C  as  if  the  company 
being  acquired  were  the  registrant  on  Form 
C 

Instruction. 

Foreign  companies  being  acquired: 
Notwithstanding  the  requirements  of  Items 
12  and  13  of  Form  C,  the  financial  statements 
of  the  company  being  acquired  need  only 
comply  with  the  reconciliation  requirements 
of  Item  17  of  Form  20-F. 

Item  19.  Information  Required  for  All  Other 
Companies 

If  the  company  being  acquired  does  not 
meet  the  requirements  of  Cieneral 
Instructions  I.B.  and  I.C.I,  of  Form  B  or 
General  Instruction  II.  of  Form  A,  or 
compliance  with  this  Item  is  elected,  provide 
the  information  required  by  Item  14  of  Form 
C  as  if  the  company  being  acquired  were  the 
registrant  on  Form  C,  subject  to  the 
'  following: 

(a)  Only  those  schedules  required  by  Rules 
12-15,  28  and  29  of  Regulation  S-X  need  be 
provided  with  respect  to  the  company  being 
acquired. 

(b)  Notwithstanding  the  requirements  of 
Item  14  of  Form  C,  the  financial  statements 
of  any  foreign  company  being  acquired  need 
only  comply  with  the  reconciliation 
requirements  of  Item  17  of  Form  20-F. 

(c)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requireinents  of 


Exchange  Act  Section  13(a)  or  15(d),  or  has 
not  furnished  an  annual  report  to  its  seciuity 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  fimiish  the  financial  statements 
that  wi)uld  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a- 
3(b)(1)  and  (b)(2)  if  one  was  required. 
Instructions  to  paragraph  (c). 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§  249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP, 

a  narrative  description  of  all  material 
.variations  in  accounting  principles,  practices 
and  methods  used  in  prep)aring  the  non-U. S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

(d)  Notwithstanding  paragraph  (c)  of  this 
Item,  the  financial  statements  of  the  company 
being  acquired  must  be  audited  for  the  fiscal 
years  required  by  paragraph  (b)(2)  of  Rule  3- 
05  of  Regulation  Sr-X  if  this  registration 
statement  is  used  for  resales  by  any  person 
deemed  to  be  an  underwriter  within  the 
meeming  of  Rule  145(c). 

(e)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  provide 
the  information  required  by  Part  I  of  Form 
10-Q  or  10-QSB  for  the  most  recent  quarter 
for  which  a  quarterly  repwrt  would  be  due  as 
if  the  comptany  being  acquired  were  subject 
to  those  reporting  requirements. 

D.  Voting  and  Management  Infonnation 

Item  20.  Information  if  Proxies,  Consents  or 
Authorizations  Will  Be  Solicited 

(a)  If  either  the  registrant  or  the  company 
being  acquired  is  soliciting  proxies,  consents 
or  authorizations,  provide  the  following 
information: 

(1)  Date,  Time  and  Place  Infonnation.  Item 
1  of  Schedule  14A: 

(2)  Revocability  of  Proxy.  Item  2  of 
Schedule  14A; 

(3)  Dissenters'  Rights  of  Appraisal.  Item  3 
of  Schedule  14A; 

(4)  Persons  Making  the  Solicitation.  Item  4 
of  Schedule  14A; 

(5)  Persons  with  a  Substantial  Interest  in 
the  Matter.  Item  5  of  Schedule  14A,  with 
respect  to  both  the  registrant  and  the 
company  being  acquired; 

(6)  Voting  Securities  and  Principal 
Holders.  Item  6  of  Schedule  14A,  with 
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respect  to  both  the  registrant  and  the 
company  being  acquired; 

Instruction  to  Item  20(a)(6). 

The  following  registrants  and  companies 
being  acquired  may  provide  the  information 
required  below  instead  of  the  information 
required  by  Item  6(d)  of  Schedule  14A: 

1.  Transitional  small  business  issuers  that 
rely  upon  Item  10(b)  (if  a  registrant)  or  14(a) 
(if  an  acqutree)  of  this  Form:  the  information 
required  by  Questions  37  and  38  of  Offering 
Circular  Model  A  of  Form  1-A; 

2.  Transitional  small  business  issuers  that 
rely  upon  Item  10(c)  (if  a  registrant)  or  14(b) 
(if  an  acquiree)  of  this  Form;  the  information 
required  by  Item  10  of  Offering  Circular 
Model  B  of  Form  1-A; 

3.  All  other  small  business  issuers,  whether 
registrants  or  acquirees:  the  information 
required  by  Item  403  of  Regulation  S-B;  and 

4.  Larger  foreign  companies  being 
acquired;  the  information  specified  in  Item  4 
of  Form  20-F. 

(7)  Vote  Required  for  Approval.  Item  21  of 
Schedule  14A;  and 

(8)  Directors  and  Executive  Officers.  For 
the  following  companies,  with  respect  to 
each  person  who  will  serve  as  a  director  or 
an  executive  officer  of  the  registrant; 

(i)  Transitional  Small  Business  Issuers; 

(A)  Questions  29-36  and  39-42  of  Offering 
Circular  Model  A  of  Form  1-A,  if  the 
registrant  or  acquiree  relied  upon  Item  10(b) 
or  14(a),  resjjectively;  or 

(B)  Items  8.  9  and  11  of  Offering  Circular 
Model  B  of  Form  1-A,  if  the  registrant  or 
acquiree  relied  upon  Item  10(c)  or  14(b), 
respectively; 

(ii)  All  other  Small  Business  Issuers;  Items 
401,  402  and  404  of  Regulation  S-B; 

(iii)  Larger  U.S.  companies  being  acquired; 
Items  401,  402  and  404  of  Regulation  S-K; 
and 

(iv)  Larger  foreign  companies  being 
acquired:  Items  10, 11, 12  and  13  of  Form  20- 
F. 

(b)  If  the  registrant  or  the  company  being 
acquired  meets  the  requirements  of  General 
Instruction  E.l.  of  Form  SB-2,  General 
Instructions  I.B.  and  I.C.I,  of  Form  B  or 
General  Instruction  II.  of  Form  A,  any 
information  required  by  paragraphs  (a)(6)  or 
(a)(8)  of  this  Item  with  respect  to  it  may  be 
incorporated  by  reference  firom  its  latest 
annual  repwrt. 

Item  21.  Information  if  Proxies,  Consents  or 
Authorizations  Will  Not  Be  Solicited  or  in  an 
Exchange  Offer 

(a)  If  proxies,  consents  or  authorizations 
will  not  be  solicited  in  connection  with  the 
transaction  or  in  an  exchange  offer,  provide 
the  following  information; 

(1)  Statement  that  Proxies  Are  Not  To  Be 
Solicited.  Item  2  of  Schedule  14C; 

(2)  Date.  Time  and  Place  Information.  The 
date,  time  and  place  of  the  meeting  of 
security  holders,  unless  such  information  is 
otherwise  disclosed  in  material  furnished  to 
security  holders  with  or  preceding  the 
prosjjectus; 

(3)  Dissenters'  Rights  of  Appraisal.  Item  3 
of  Schedule  14A; 

(4)  Affiliates'  Interests  in  the  Transaction. 
A  brief  description  of  any  direct  or  indirect 
material  interest  of  affiliates  of  the  registrant 


and  of  the  company  being  acquired  in  the 
proposed  transaction; 

Instruction  to  Item  21(a)(4). 

You  need  not  describe  any  interest  arising 
from  the  ownership  of  securities  where  the 
affiliate  receives  no  benefit  not  shared  on  a 
pro  rata  basis  by  all  other  holders  of  the  same 
class. 

(5)  Voting  Securities  and  Principal 
Holders.  Item  6  of  Schedule  14A,  with 
respect  to  both  the  registrant  and  the 
company  being  acquired; 

Instruction  to  Item  21(a)(5). 

The  following  registrants  and  companies 
being  acquired  may  provide  the  information 
required  below  instead  of  the  information 
required  by  Item  6(d)  of  Schedule  14A; 

1.  Transitional  small  business  issuers  that 
rely  upon  Item  10(b)  (if  a  registrant)  or  14(a) 
(if  an  acquiree)  of  this  Form:  the  information 
required  by  Questions  37  and  38  of  Offering 
Circular  Model  A  of  Form  1-A; 

2.  Transitional  small  business  issuers  that 
rely  upon  Item  10(c)  (if  a  registrant)  or  14(b) 
(if  an  acquiree)  of  this  Form;  the  information 
required  by  Item  10  of  Offering  Circular 
Model  B  of  Form  1-A; 

3.  All  other  small  business  issuers,  whether 
registrants  or  acquirees;  the  information 
required  by  Item  403  of  Regulation  S-B;  and 

4.  Larger  foreign  companies  being 
acquired:  the  information  specified  in  Item  4 
of  Form  20-F. 

(6)  Vote  Required  for  Approval.  Item  21  of 
Schedule  14 A;  and 

(7)  Directors  and  Executive  Officers.  With 
respect  to  each  person  who  will  serve  as  a 
director  or  an  executive  officer  of  the 
registrant,  the  information  required  by; 

(i)  Transitional  Small  Business  Issuers; 

(A)  Questions  29-36  and  39-42  of  Offering 
Circular  Model  A  of  Form  1-A,  if  the 
registrant  or  acquiree  relied  upon  Item  10(b) 
or  14(a)  of  this  Form,  respectively;  or 

(B)  Items  8,  9  and  11  of  Offering  Circular 
Model  B  of  Form  1-A,  if  the  registrant  or 
acquiree  relied  upon  Item  10(c)  or  14(b)  of 
this  Form,  respectively; 

(ii)  All  other  Small  Business  Issuers:  Items 
401.  402  and  404  of  Regulation  S-B; 

(iii)  Larger  U.S.  companies  being  acquired: 
Items  401,  402  and  404  of  Regulation  S-K; 
and 

(iv)  Larger  foreign  companies  being 
acquired:  Items  10. 11. 12  and  13  of  Form  20- 
F. 

Instruction  to  Item  21(a). 

If  proxies,  consents  or  authorizations  will 
not  be  solicited  in  connection  with  the 
transaction  because  the  transaction  is  an 
exchange  offer,  you  need  not  provide  the 
information  required  by  paragraphs  (a)(1), 
(a)(2)  and  (a)(3). 

(b)  If  the  registrant  or  the  company  being 
acquired  meets  the  requirements  of  General 
Instruction  E.l.  of  Form  SB-2,  General 
Instruction  I.B.  and  I.C.I,  of  Form  B  or 
General  Instruction  II.  of  Form  A,  any 
information  required  by  paragraphs  (a)(5)  and 
(a)(7)  of  this  Item  with  respect  to  it  may  be 
incorporated  by  reference  from  its  latest 
annual  report. 


Part  n — ^Information  Not  Required  in  the 
Prospectus 

Item  22.  Indemnification  of  Directors  and 
Officers 

Provide  the  information  required  by  Item 
702  of  Regulation  S-B. 

Item  23.  Exhibits  and  Financial  Statement 
Schedules . 

(a)  Transitional  small  business  issuer 
registrants  must  provide  the  exhibits  required 
by  Part  II  of  Form  SB-1.  All  other  small 
business  issuer  registrants  must  provide  the 
exhibits  required  by  Item  601  of  Regulation 
S-B. 

Instruction  to  Item  23(a). 

For  the  following  companies  being 
acquired,  provide  the  exhibits  required 
below: 

(1)  Transitional  small  business  issuer  being 
acquired;  Item  2(6)  of  Part  III— Exhibits  of 
Form  1-A; 

(2)  Any  other  small  business  issuer  being 
acquired:  Item  601(b)(10)  of  Regulation  S-B; 

(3)  Larger  U.S.  company  being  acquired: 
Item  601(b)(10)  of  Regulation  S-K;  or  (4) 
Larger  foreign  company  being  acquired;  Item 
601(b)(10)  of  Regulation  S-K. 

(b)  Provide  the  financial  statement 
schedules  required  by  Regulation  S-X  and 
Item  19  of  this  Form.  List  each  schedule 
according  to  the  number  assigned  to  it  in 
Regulation  S-X. 

(c)  If  information  is  provided  pursuant  to 
Item  4(b)  of  this  Form,  provide  the  report, 
opinion  or  appraisal  as  an  exhibit  Jo  this 
Form,  unless  it  is  included  in  the  prospectus. 
Item  24.  Undertakings 

(a)  Set  forth  in  the  effective  registration 
statement  the  undertakings  required  by  Item 
512  of  Regulation  S-B. 

(b)  Set  forth  the  following  undertaking  if 
the  registrant  is  using  this  Form  for  a 
transaction  to  be  effected  on  a  delayed  basis: 

[Name  of  registrant]  will  file  a  post- 
effective  amendment  containing  all  required 
information  concerning  a  transaction  and  the 
company  being  acquired  that  was  not 
included  in  the  registration  statement  when 
it  became  effective  because  it  was  not 
practicable  to  do  so. 

Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  SB- 
3.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  an  untrue  statement  of  a  material 
fact  or  omit  to  state  a  material  fact  required 
to  be  stated  therein  or  necessary  to  make  the 
statements  therein  not  misleading. 

(Registrant) 

By  (Signature  and  Title)    

Date 

The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  feet 
required  to  be  stated  therein  or  necessary  to 


make  the  stateme 
The  following  pe 
are  signing  belov 
and  in  the  capaci 
indicated. 
By  (Signature  an( 
Date    


Signature  Insti 

1.  The  followir 
performing  simil 
registration  statei 

(a)  the  registrai 

(b)  its  principa 
officers; 

(c)  its  principa 

(d)  its  controlh 
officer;  and 

(e)  at  least  the ; 
directors. 

2.  Where  the  n 
its  authorized  rej 
States  also  must : 
statement. 

3.  Where  the  n 
partnership,  its  g 
Where  the  genen 
the  majority  of  th 
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registration  statei 

4.  Type  or  prin 
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beneath  the  pers< 
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of  an  entity  that  i 
time  the  registrat 
which  will  be  a  f 
involving  two  or 
each  existing  ent 
registrant  and  mi 
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the  registrant. 

96.  By  amenc 
(referenced  in  < 
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heading  "Calcu 
Fee";  Note  3  in 
General  Instruc 
General  Instruc 
General  Instruc 
General  Instruc 
by  revising  nev 
Instruction  D.  t 

Note:  The  text 
this  amendment 
of  Federal  Regulj 

Form  S-6 — Regii 
Securities  Act  of 

*         *         * 

Telephone  numb 
qgent  for  servic 
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Directors  and 
iquired  by  Item 
:ial  Statement 


ness  issuer 
exhibits  required 
Dther  small 
ust  provide  the 
1  of  Regulation 


make  the  statements  therein  not  misleading. 
The  following  persons  also  certify  that  they 
are  signing  below  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title)    

Date    

By  (Signatiu^  and  Title)    ^ 

Date    


(Web  Site  Address,  if  any) 
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tatement  when 
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It  on  its  behalf, 
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fit  and  to  his/her 
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I  fact  required 
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ding. 


fy  that  they 
tement  and  to 
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itement  of  a 
1  material  foct 
)r  necessary  to 


Signature  Instructions. 

1.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  the  registrant; 

(b)  its  principal  executive  officer  or 
officers; 

(c)  its  principal  financial  officer; 

(d)  its  controller  or  principal  accounting 
officer;  and 

(e)  at  least  the  majority  of  its  board  of 
directors. 

2.  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement. 

3.  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

4.  Type  or  print  the  name  and  title  of  each 
p>erson  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement.  See  Securities  Act  Rule  402 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

5.  If  the  securities  to  be  offered  are  those 
of  an  entity  that  is  not  yet  in  existence  at  the 
time  the  registration  statement  is  filed,  but 
which  will  be  a  party  to  a  consolidation 
involving  two  or  more  existing  entities,  then 
each  existing  entity  will  be  deemed  a 
registrant  and  must  be  so  designated  on  the 
cover  page  of  the  Form.  In  that  case,  each 
existing  entity  (and  the  applicable  persons 
noted  in  Signature  Instructions  1.-3.)  must 
sign  the  registration  statement  as  if  it  were 
the  registrant. 

96.  By  amending  Form  S-8 
(referenced  in  §  239.16b)  by  adding  four 
lines  immediately  preceding  the 
heading  "Calculation  of  Registration 
Fee";  Note  3  immediately  preceding  the 
General  Instructions;  by  removing 
General  Instruction  C.;  by  redesignating 
General  Instructions  D.  through  G.  as 
General  Instructions  C.  through  F.;  and 
by  revising  newly  designated  General 
Instruction  D.  to  read  as  follows: 

Note:  The  text  of  Form  S-8  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-8 — Registration  Statement  Under  the 
Securities  Act  of  1933 

***** 

Telephone  number,  including  area  code,  of 
qgent  for  service 


(E-mail  Address,  if  any) 

Calculation  of  Registration  Fee 

***** 

Note  3:  If  any  of  the  securities  registered 
are  not  sold  in  connection  with  this  offering, 
the  registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  the  dollar  amount  of  the 
fee  paid  with  resjaect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  the  dollar  amount  being  offset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  number  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  offsetting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
securities  in  connection  with  which  the  fee 
was  previously  paid. 

General  Instructions 


D.  Registration  of  Additional  Securities 

An  issuer  may  register  additional  securities 
of  the  same  class  of  securities  that  have  been 
previously  registered  on  this  form.  The 
registration  statement  for  the  additional 
securities  shall  consist  only  of  the  following: 

(1)  a  facing  page; 

(2)  a  statement  that  the  contents  of  the 
earlier  registration  statement,  identified  by  its 
file  number,  is  incorporated  by  reference; 

(3)  all  required  opinions; 

(4)  all  required  consents; 

(5)  any  information  required  in  the  new 
registration  statement  that  is  not  in  the  earlier 
registration  statement;  and 

(6)  a  signature  page;  A  filing  fee  required 
by  the  Act  and  Rule  457  of  this  chapter  shall 
be  paid  with  respect  to  the  additional 
securities  only. 
***** 

97.  By  amending  Form  F-7 
(referenced  in  §  239.37)  to  add  four  lines 
to  the  cover  page  of  the  registration 
statement,  to  add  one  check  box  to  the 
cover  page  of  the  registration  statement 
immediately  before  the  Calculation  of 
Registration  Fee  table,  a  paragraph  to 
appear  as  the  last  paragraph  on  the 
cover  page  of  the  registration  statement, 
paragraph  K  to  General  Instruction  II, 
and  General  Instruction  IV.  and  in  Part 
II  following  the  center  heading  to  add 
the  heading  "Exhibits;"  to  designate  the 
introductory  text  as  paragraph  (a);  to 
add  a  heading  "Undertakings;"  and  to 
add  paragraph  (b)  to  read  as  follows: 

Note:  The  text  of  Form  F-7  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  F-7 — Registration  Statement  Under  the 
Securities  Act  of  1933 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  [    1 

Calculation  of  Registration  Fee* 

***** 

If  any  of  the  securities  registered  are  not 
sold  in  connection  with  this  offering,  the 
registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  the  dollar  amount  of  the 
fee  paid  with  respect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  ^e  dollar  amount  being  offset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  ndmber  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  offsetting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
securities  in  connection  with  which  the  fee 
was  previously  paid. 

General  Instructions 


n.  Application  of  General  Rules  and 
Regulations 

***** 

K.  You  should  read  Securities  Act  Rule 
172.  That  rule  describes  prospectus  delivery 
obligations  applicable  to  offerings  registered 
on  this  Form. 


IV.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 
Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
irom  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A.  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 
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1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement 

Note  to  General  Instruction  IV. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
ejchibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 

Part  n — Information  Not  Required  to  be  Sent 
to  Shareholders 

Exhibits 

(a)*  *  • 

*         *         *         »         • 

Undertakings 

(b)  Include  the  following  undertaking. 

The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 
connection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 
***** 

98.  By  amending  §  239.38  to  revise 
paragraph  (d)(4)  and  the  heading 
"Instructions";  to  add  Instruction  5  to 
the  Instructions  to  paragraph  (d);  and  to 
revise  paragraph  (h)(3)  to  read  as 
follows: 

S  239.38    Form  F-8,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  Canadian  issuers  to  be  Issued  In 
exchange  offers  or  a  business  combination. 

***** 

(d)*  *  * 

(4)  Public  Float/ ADTV. 
(1)  Satisfies  either  of  the  following 
thresholds; 

(A)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
million  or  more;  or 

(B)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $250  million  or  more; 
and 

(ii)  A  registrant  conducting  its  own 
exchange  offer  need  not  meet  either  of 
the  thresholds  in  paragraph  (d)(4)(i)  of 
this  section. 

Instructions  to  Paragraph  Id). 

***** 

5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

(h)*  *  * 

(3)  Public  Float/ ADTV. 

(i)  Except  for  the  successor  registrant, 
each  company  participating  in  the 
business  combination  satisfies  either  of 
the  following  thresholds: 


(A)  The  market  value  of  the  public 
float  of  the  company's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
million  or  more;  or 

(B)  The  market  value  of  the  public 
float  of  the  company's  outstanding 
equity  shares  is  $250  million  or  more; 
and 

(ii)  Any  company  participating  in  the 
business  combination  need  not  meet 
either  of  the  thresholds  in  paragraph 
(h)(3)(i)  of  this  section  if  the  assets  and 
gross  revenues  from  continuing 
operations  of  the  other  companies 
participating  in  the  business 
combination  comprise  at  least  80 
percent  of  successor  registrant's  total 
assets  and  gross  revenues  from 
continuing  operations,  and  each  of  the 
other  participating  companies  meets 
either  of  the  thresholds  in  paragraph 
(h)(3)(i)  of  this  section.  Measurement  of 
the  successor  registrant's  total  assets 
and  gross  revenues  from  continuing 
operations  must  be  based  on  the  pro 
forma  combined  financial  statements  of 
all  the  participating  companies'  most 
recently  completed  fiscal  years. 

(iii)  Any  company  participating  in  a 
business  combination  will  be  deemed  to 
have  met  either  of  the  thresholds  in 
paragraph  (h)(3)(i)  of  this  section  if, 
within  the  last  twelve  months: 

(A)  In  connection  with  an  exchange 
offer,  the  company's  equity  securities 
either  were  registered  or  could  have 
been  registered  on  Form  F-8,  F-9,  F-10 
or  F-«0  (§  239.28,  239.39,  239.40  or 
239.41)  or,  in  connection  with  a 
terminated  tender  offer,  the  company 
filed  or  could  have  filed  Schedule  13E- 
4F  (§  240.136-102  of  this  chapter)  or 
Schedule  14D-1F  (§240.14d-102  of  this 
chapter);  and 

(B)  The  company  would  have  satisfied 
either  of  the  thresholds  in  paragraph 
(h)(3)(i)  of  this  section  immediately 
before  commencing  the  exchange  offer 
or  tender  offer. 
***** 

99.  By  amending  Form  F-8 
(referenced  in  §  239.38)  by  adding  four 
lines  to  the  cover  page  of  the  registration 
statement,  by  adding  one  check  box  to 
the  cover  page  of  the  registration 
statement  immediately  before  the 
Calculation  of  Registration  Fee  table,  by 
adding  a  paragraph  to  appear  as  the  last 
paragraph  on  the  cover  page  of  the 
registration  statement,  by  revising 
paragraph  (4)  of  General  Instruction 
n.A.,  by  adding  Instruction  5  to  the 
Instructions  to  General  Instruction  n.A., 
by  revising  paragraph  (3)  of  General 
Instruction  III.A,  by  adding  General 
Instruction  VI.,  by  adding  paragraph  (c) 
to  Part  HI.  Item  1.,  to  read  as  follows: 


Note:  The  text  of  Form  F-8  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C  20M9 

Form  F-S— Registration  Statement  Under  the 
Securities  Act  of  1933 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  |    ) 

Calculation  of  Registration  Fee  * 

***** 

if  any  of  the  securities  registered  are  not 
sold  in  connection  with  this  offering,  the 
registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  the  dollar  amount  of  the 
fee  paid  with  respect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  the  dollar  amount  being  offset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  number  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  offsetting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
securities  in  connection  with  which  the  fee 
was  previously  paid. 

General  Instructions 


n.  Eligibility  Requirements  for  Exchange 
Offers 


(4)  Public  Float/ ADTV. 

(i)  Satisfies  either  of  these  thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$75  million  or  more  and  the  average  trading 
volume  value  is  $1  million  or  more;  or 

(B)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$250  million  or  more. 

(ii)  A  registrant  conducting  its  own 
exchange  offer  need  not  meet  either  of  the 
thresholds  in  paragraph  A.(4)(i). 

Instructions 
***** 

5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equify 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
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(3)PuWjcF/oa 

(i)  Except  for  ti 
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VI.  Eegistration  ( 

A.  Under  certai 
registrant  may  in( 
after  the  effiective 
form  registration 
Act  Rule  462(b).  t 
statement  may  in 
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calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 


m.  El^ibility  Requirements  for  Business 
Combinations 

A.  *  •   * 

[3)  Public  Float/ADTV. 

(I)  Except  for  the  successor  registrant,  each 
conmany  participating  in  the  business 
combination  satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  company's  outstanding  equity  shares  is 
$73  million  or  more  and  the  average  trading 
volume  value  is  Si  million  or  more;  or 

(B)  The  market  value  of  the  public  float  of 
the  company's  outstanding  equity  shares  is 
$250  million  or  more. 

(ii)  Any  company  |)articipating  in  the 
business  combination  need  not  meet  either  of 
the  thresholds  in  paragraph  A.(3)(i)  of  this 
instruction  if  the  assets  and  gross  revenues 
from  continuing  operations  of  the  other 
companies  participating  in  the  business 
combination  comprise  at  least  80  percent  of 
successor  registrant's  total  assets  and  gross 
revenues  from  continuing  operations,  and 
each  of  the  other  participating  companies 
meets  either  of  the  thresholds  in  paragraph 
(A)(3)(i)  of  this  section.  Measurement  of  the 
successor  registrant's  total  assets  and  gross 
revenues  from  continuing  operations  must  be 
based  on  the  pro  forma  combined  financial 
statements  of  all  the  participating  comftanies' 
most  recently  completed  fiscal  years. 

(iii)  Any  comptany  participating  in  a 
business  combination  will  be  deemed  to  have 
met  either  of  the  thresholds  in  paragraph 
A.(3)(i)  of  this  Instruction  if,  within  the  last 
twelve  months: 

(A)  In  connection  with  an  exchange  offer, 
the  company's  equity  securities  either  were 
registered  or  could  have  been  registered  on 
Form  F-«,  F-9,  F-10  or  F-80  or,  in 
connection  with  a  terminated  tender  offer, 
the  company  filed  or  could  have  filed 
Schedule  13E-4F  or  14D-1F;  and 

(B)  The  company  would  have  satisfied 
either  of  the  thresholds  in  paragraph  A.(3)(i) 
immediately  before  commencing  the 
exchange  offer  or  tender  offer. 


VI.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 
Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  p>age; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Rule  430A,  if  the  registrant  so 
chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
statranent  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 


Q  The  registrant  may  incorporate  by 
reference  bom  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement. 

Note  to  General  Instruction  VI. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 


Part  in — Undertakings  and  Consent  to 
Service  of  Process 

Item  1.  Undertakings 

(a)«   •  • 

(b)*  *  • 

(c)  The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 
connection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 
***** 

100.  By  amending  §  239.39  to  revise 
paragraph  (b)(4);  and  to  add  Instruction 
7  to  the  Instructions  to  paragraph  (b)  to 
read  as  follows: 

§  239.39    Form  F-O,  for  registration  under 

the  Securities  Act  of  1 933  of  certain 

Investment  grade  debt  or  Investment  grade 

preferred  securities  of  certain  Canadian 

Issuers. 

•        •        •        •        • 

(b)*  *  * 

(4)  Public  Float/ADTV. 
(i)  Satisfies  eitber  of  the  follouring 
tbresbolds: 

(A)  Tbe  market  value  oftbe  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
tbe  average  trading  volume  value  is  $1 
million  or  more;  or 

(B)  Tbe  market  value  of  tbe  public 
float  oftbe  registrant's  outstanding 
equity  shares  is  $250  million  or  more. 

(ii)  A  registrant  need  not  meet  eitber 
oftbe  tbresbolds  in  paragraph  (b)(4)(i) 
of  this  section  if  it  is  using  this  Form  to 
register  securities  that  are  not 
convertible  into  another  security. 

Instructions 

***** 

7.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

101.  By  amending  Form  F-9 
(referenced  in  §  239.39)  to  add  four  lines 
to  tbe  cover  page  of  tbe  registration 
statement,  to  add  a  check  box  to  tbe 


cover  page  of  tbe  registration  statement 
immediately  before  tbe  "Calculation  of 
Registration  Fee"  table,  and  one 
paragraph  to  appear  as  tbe  last 
paragraph  on  tbe  cover  page  of  tbe 
registration  statement;  to  revise 
paragraph  (4)  of  General  Instruction  I.B.; 
to  add  Instruction  7  to  tbe  Instructions 
to  General  Instruction  LB.,  paragraph  M. 
to  General  Instruction  II.,  General 
Instruction  IV.;  and  in  Part  IE  Item  1.. 
to  designate  the  existing  text  as 
paragraph  (a)  and  to  add  paragraph  (b) 
to  read  as  follows: 

Note:  The  text  of  Form  F-9  will  not  appear 
in  the  Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commiasion, 
Washington  D.C.,  20549  Form  F-9— 
Registration  Statement  Under  the  Securities 
Act  of  1933 


(Nam;,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States 


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 

***** 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b) 
under  the  Securities  Act,  check  the  following 
box  and  list  the  Securities  Act  registration 
number  of  the  earlier  effective  registration 
statement  for  the  same  offering.  [    ] 


Calculation  of  Registration  Fee  * 

***** 

If  any  of  the  securities  registered  are  not 
sold  in  connection  with  this  offering,  the 
registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  the  dollar  amount  of  the 
fee  paid  with  respect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  the  dollar  amount  being  ofiset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  number  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  o&etting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
seciuities  in  connection  with  which  the  fee 
was  previously  paid. 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form 
F-9 


B.  *  *   • 

(4)  Public  Float/ADTV. 

(i)  Satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
S75  rnillion  or  more  and  the  average  trading 
volume  value  is  SI  million  or  more;  or 
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(B)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
S250  million  or  more. 

(ii)  A  registrant  need  not  meet  either  of  the 
thresholds  in  paragraph  B.(4)(i)  of  this 
Instruction  if  it  is  using  this  Form  to  register 
securities  that  are  not  convertible  into 
another  security. 

Instructions 

*         *         *         *         » 

7.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  on  Canadian  markets 
during  the  three  full  calendar  months  or  any 
90  consecutive  calendar  days  ending  within 
10  calendar  days  immediately  preccfding  the 
filing  of  the  registration  statement. 


n.  Application  of  General  Rules  and 
Regtilations 

»         *         *         *         * 

M.  You  should  read  Securities  Act  Rule 
172.  That  rule  describes  prospectus  delivery 
obligations  applicable  to  offerings  registered 
on  this  Form. 


IV.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 
Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorp)orated  by  reference; 

3.  arty  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Rule  430A,  if  the  registrant  so 
chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement. 

Note  to  General  Instruction  IV. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 


Part  in — Undertakings  and  Consents  to 
Service  of  Process 

Item  1.  Undertakings 

Include  the  following  undertakings: 

(a)  *  *  • 

(b)  The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 


connection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 

*         *         »         *         * 

102.  By  amending  §  239.40  to  revise 
paragraph  (c)(4);  and  to  add  Instruction 
5  to  the  Instructions  to  paragraph  (c)  to 
read  as  follows: 

§  239.40    Form  F-10,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  Canadian  Issuers. 

***** 
/pi  *  *  * 

(4)  Public  Float/ADTV. 
(i)  Satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
million  or  more;  or 

(B)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $250  million  or  more. 

(ii)  Except  for  the  successor  issuer, 
any  company  participating  in  the 
business  combination  need  not  meet 
either  of  the  thresholds  in  paragraph 
(c)(4)(i)  of  this  section  if  the  assets  and 
gross  revenues  from  continuing 
operations  of  the  other  companies 
participating  in  the  business 
combination  comprise  at  least  80 
percent  of  successor  registrant's  total 
assets  and  gross  revenues  from 
continuing  operations,  and  each  of  the 
other  participating  companies  meets 
either  of  the  thresholds  in  paragraph 
(c)(4)(i)  of  this  section.  Measurement  of 
the  successor  registrant's  total  assets 
and  gross  revenues  from  continuing 
operations  must  be  based  on  the  pro 
forma  combined  financial  statements  of 
all  the  participating  companies'  most 
recently  completed  fiscal  years. 

(iii)  Any  company  participating  in  a 
business  combination  will  be  deemed  to 
have  satisfied  either  of  the  thresholds  in 
paragraph  (c)(4)(i)  of  this  section  if, 
within  the  last  twelve  months: 

(A)  In  connection  with  an  exchange 
offer,  the  company's  equity  securities 
either  were  registered  or  could  have 
been  registered  on  Form  F-8.  F-9,  F-10 
or  F-80  (§  239.38,  239.39.  239.40  or 
239.41)  or,  in  connection  with  a 
terminated  tender  offer,  the  company 
filed  or  could  have  filed  Schedule  13E- 
4F  (§240.13e-102  of  this  chapter)  or 
Schedule  14D-1F  (§240.14d-102  of  this 
chapter);  and 

(B)  The  company  would  have  satisfied 
either  threshold  in  paragraph  (c)(4)(i)  of 
this  section  immediately  before 
commencing  the  exchange  offer  or 
tender  offer. 

Instructions 


5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

103.  By  revising  Form  F-10 
(referenced  in  §  239.40)  to  add  four  lines 
to  the  cover  page  of  the  registration 
statement,  to  add  one  check  box  to  the 
cover  page  of  the  registration  statement 
immediately  before  the  "Calculation  of 
Registration  Fee"  table,  one  paragraph 
to  appear  as  the  last  paragraph  on  the 
cover  page  of  the  registration  statement; 
to  revise  paragraph  (4)  of  General 
Instruction  I.C;  to  add  Instruction  5  to 
the  Instructions  to  General  Instruction 
I.C.  and  paragraph  N.  to  General 
Instruction  H,  General  Instruction  FV.; 
and  in  Part  HI  Item  1..  to  designate  the 
second  paragraph  as  paragraph  (a)  and 
to  add  paragraph  (b)  to  read  as  follows: 
***** 

Note:  The  text  of  Form  F-10  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  F-10 — Registration  Statement  Under 
the  Securities  Act  of  1933 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  [    ] 

Calculation  of  Registration  Fee  * 

***** 

If  any  of  the  securities  registered  are  not 
sold  in  connection  with  this  offering,  the 
registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  tiie  dollar  amount  of  the 
fee  paid  with  respect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  the  dollar  amount  being  offset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  number  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  offsetting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
securities  in  connection  with  which  the  fee 
was  previously  paid. 


General  Instruct 

I.  General  Eligib: 
Form  F-10 


C*  •  * 

W  Public  Floa 
(i)  Satisfies  eitl 
thresholds: 

(A)  The  market 
the  registrant's  oi 
$75  million  or  m 
volume  value  is  i 

(B)  The  market 
the  registrant's  oi 
$250  million  or  t 

(ii)  Any  indivii 
in  the  business  o 
either  of  the  threi 
of  this  Instructioi 
revenues  from  co 
other  companies 
combination  con 
successor  registn 
revenues  from  cc 
each  of  the  other 
meets  either  of  th 
C.(4)(i).  Measure) 
registrant's  total  i 
from  continuing  i 
the  pro  forma  coi 
of  aU  the  particip 
recently  completi 

(iii)  Any  compj 
business  combins 
satisfied  either  oi 
C.(4)(i)ofthisIns 
twelve  months: 

(A)  In  connecti 
the  company's  ec\ 
registered  or  coul 
Form  F-8,  F-9,  F 
connection  With  i 
the  company  file< 
Schedule  13E-4F 

(B)  The  compaj 
either  threshold  i 
Instruction  imme 
the  exchange  offe 

Instructions 

•         •         * 

5.  For  the  purp 
daily  trading  voli 
daily  trading  voli 
securities  on  Can 
three  full  calenda 
consecutive  caler 
calendar  days  inu 
filing  of  the  regist 


n.  A|iplication  ol 
Regulations 

*         *         * 

N.  You  should 
172.  That  rule  de! 
obligations  applic 
on  this  Form. 


IV.  Registration  o 

A.  Under  certai 
registrant  may  inc 
after  the  effective 
form  registration  i 
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5  Form,  "average 
mean  the  average 
registrant's  equity 
cets  during  the 
)r  any  90 
nding  within  10 
preceding  the 
ement. 


10  does  not  and 
aear  in  the  Code 

;e  Commission, 

atement  Under 


stered  are  not 
offering,  the 
loUy-owned 
ir  amount  of  the 
insold  securities 
its  subsequent 
jcujities  Act 
any  part  of  the 
gistrant  must 
;  offset  in  a 
nust  identify  the 
a  statement  and 
rities  in 

^setting  fee  was 
457(p)  to  offset 
Iters  the 
1  which  the  fee 


Genaral  Instructions 

I.  General  Eligibility  Requirements  for  Use  of 
Fom  F-10 


C.  •  *  * 

(4)  Public  Float/ ADTV. 
(i)  Satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$75  million  or  more  and  the  average  trading 
volume  value  is  $1  million  or  more;  or 

(B)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$250  million  or  more. 

(ii)  Any  individual  company  participating 
in  the  business  combination  need  not  meet 
either  of  the  thresholds  in  paragraph  C(4)(i) 
of  this  Instruction  if  the  assets  and  gross 
revenues  from  continuing  op)erations  of  the 
other  companies  particif>ating  in  the  business 
combination  comprise  at  least  80  percent  of 
successor  registrant's  total  assets  and  gross 
revenues  from  continuing  operations,  and 
each  of  the  other  participating  comfianies 
meets  either  of  the  thresholds  in  p>aragraph 
C.(4)(i).  Measurement  of  the  successor 
registrant's  total  assets  and  gross  revenues 
from  continuing  operations  must  be  based  on 
the  pro  forma  combined  financial  statements 
of  all  the  participating  companies'  most 
recently  completed  fiscal  years. 

(iii)  Any  company  participating  in  a 
business  combination  will  be  deemed  to  have 
satisfied  either  of  the  thresholds  in  paragraph 
C.(4)(i)  of  this  Instruction  if,  within  the  last 
twelve  months: 

(A)  In  coimection  with  an  exchange  offer, 
the  company's  equity  securities  either  were 
registered  or  could  have  been  registered  on 
Form  F-8,  F-9,  F-10  or  F-80  or,  in 
connection  With  a  terminated  tender  offer, 
the  company  filed  or  could  have  filed 
Schedule  13E-4F  or  14D-1F:  and 

(B)  The  company  would  have  satisfied 
either  threshold  in  paragraph  C.(4)(i)  of  this 
Instruction  immediately  before  conmiencing 
the  exchange  offer  or  tender  offer. 

Instructions 

***** 

5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volimae  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 


n.  Application  of  General  Rules  and 
Regulations 

***** 

N.  You  should  read  Securities  Act  Rule 
172.  That  rule  describes  prospectus  delivery 
obligations  applicable  to  offerings  registered 
on  this  Form. 


IV.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 


Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  facing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A.  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C  The  registrant  may  incorporate  by 
reference  from  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement. 

Note  to  General  Instruction  IV. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  Incorporation  by  reference  of 
consents. 


Part  in — Undertakings  and  Consent  to 
Service  of  Proceas 

Item  1.  Undertakings 

Include  the  following  undertakings: 

(a)*  •  * 

(b)  The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  free  writing  materials  used  in 
coimection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 
***** 

104.  By  amending  §  239.41  to  revise 
paragraph  (d)(4);  to  add  Instruction  5  to 
the  Instructions  to  paragrapii  (d);  and  to 
revise  paragraph  (h)(3]  to  read  as 
follows: 

§  239.41    Fonn  F-80,  for  registration  under 
the  Securtties  Act  of  1933  of  securities  of 
certain  Canadian  issuers  to  be  Issued  In 
exchange  offers  or  a  business  combination. 

***** 

(d)*  *  * 

(4)  Public  Float/ ADTV. 
(i)  Satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volimie  value  is  $1 
million  or  more;  or 

(B)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $250  million  or  more. 

(ii)  A  registrant  conducting  its  own 
exchange  offer  need  not  meet  either  of 
the  thresholds  in  paragraph  (d)(4)(i)  of 
this  section. 


Instructions 


5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

(h)*  •  • 

(3)  Public  Float/ ADTV. 

(i)  Except  for  the  successor  registrant, 
each  company  participating  in  the 
business  combination  satisfies  either  of 
the  following  thresholds: 

(A)  The  market  value  of  the  public 
float  of  the  comi>any's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
milUon  or  more;  or 

(B)  The  market  value  of  the  public 
float  of  the  company's  outstanding 
equity  shares  is  $250  million  or  more. 

(ii)  Any  company  participating  in  the 
bixsiness  combination  need  not  meet 
either  of  the  thresholds  in  paragraph 
(h](3)(i)  of  this  section  if  the  assets  and 
gross  revenues  from  continuing 
operations  of  the  other  companies 
participating  in  the  business 
combination  comprise  at  least  80 
percent  of  successor  registrant's  total 
assets  and  gross  revenues  from 
continuing  operations,  and  each  of  the 
other  participating  companies  meets 
either />f  the  thresholds  in  paragraph 
(h)(3)(i)  of  this  section.  Measurement  of 
the  successor  registrant's  total  assets 
and  gross  revenues  from  continuing 
operations  must  be  based  on  the  pro 
forma  combined  financial  statements  of 
all  the  participating  companies'  most 
recently  completed  fiscal  years. 

(iii)  Any  company  participating  in  a 
business  combination  will  be  deemed  to 
have  met  either  of  the  thresholds  in 
paragraph  (h)(3)(i)  of  this  section  if, 
within  the  last  twelve  months: 

(A)  In  connection  with  an  exchange 
offer,  the  company's  equity  securities 
either  were  registered  or  could  have 
been  registered  on  Form  F-8,  F-9,  F-10 
or  F-80  (§  239.38,  239.39,  239.40  or 
239.41)  or,  in  connection  with  a 
terminated  tender  offer,  the  company 
filed  or  could  have  filed  Schedule  13E- 
4F  (§  240.136-102  of  this  chapter)  or 
14I>-1F  (§  240.14d-102  of  this  chapter); 
and 

(B)  The  company  would  have  satisfied 
either  threshold  in  paragraph  (h)(3)(i)  of 
this  section  immediately  before 
commencing  the  exchange  offer  or 
tender  offer. 

105.  By  amending  Form  F-80 
(referenced  in  §  239.41)  to  add  four  lines 
to  the  cover  page  of  the  registration 
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statement,  to  add  one  check  box  to  the 
cover  page  of  the  registration  statement 
immediately  before  the  "Calculation  of 
Registration  Fee"  table,  one  paragraph 
to  appear  as  the  last  paragraph  on  the 
cover  page  of  the  registration  statement; 
to  revise  paragraph  (4)  of  General 
Instruction  II.A.;  to  add  Instruction  5  to 
the  Instructions  to  General  Instruction 
n.A.;  to  revise  paragraph  (3)  of  General 
Instruction  HI. A.;  to  add  General 
Instruction  VI.;  and  in  Part  III  Item  1.  to 
add  paragraph  (c)  to  read  as  follows: 
***** 

Note:  The  text  of  Form  F-80  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  RegulaUons. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  F-ao — Registration  Statement  Under 
the  Securities  Act  of  1933 


(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 

***** 

If  you  are  filing  this  Form  to  register 
additional  securities  for  an  offering  in 
accordance  with  Securities  Act  Rule  462(b), 
check  the  following  box  and  list  the 
Securities  Act  registration  number  of  the 
earlier  effective  registration  statement  for  the 
same  offering.  (    ] 

Calculation  of  Registration  Fee* 

If  any  of  the  seciuities  registered  are  not 
sold  in  connection  with  this  offering,  the 
registrant  (or  a  qualifying  wholly-owned 
subsidiary)  may  use  the  dollar  amount  of  the 
fee  paid  with  respect  to  the  unsold  securities 
to  offset  the  total  fee  due  on  its  subsequent 
registration  statement.  See  Securities  Act 
Rule  457(p).  When  offsetting  any  part  of  the 
fee  under  Rule  457(p),  the  registrant  must 
state  the  dollar  amount  being  offset  in  a 
footnote  to  the  fee  table  and  must  identify  the 
file  numl)er  of  the  registration  statement  and 
the  amount  and  class  of  securities  in 
connection  with  which  the  offsetting  fee  was 
previously  paid.  Use  of  Rule  457(p)  to  offset 
any  fee  automatically  deregisters  the 
securities  in  connection  with  which  the  fee 
was  previously  paid. 

General  Instructions 


n.  Eligibility  Requirements  for  Exchange 
OfiEers 

A.  *  *   • 

(4)  Public  Float/ ADTV. 

(i)  Satisfies  either  of  these  thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$75  million  or  more  and  the  average  trading 
volume  value  is  SI  million  or  more;  or 


(B)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
S250  million  or  more. 

(ii)  A  registrant  conducting  its  own 
exchange  offer  need  not  meet  either  of  the 
thresholds  in  paragraph  A.(4)(i)  of  this 
Instruction. 

Instructions 

***** 

5.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 


nL  Eligibility  Requirements  for  Business 
Combinations 


(3)  Public  Float/ ADTV. 

(i)  Except  for  the  successor  registrant,  each 
company  participating  in  the  business 
combination  satisfies  either  of  the  following 
thresholds: 

(A)  The  market  value  of  the  public  float  of 
the  company's  outstanding  equity  shares  is 
$75  million  or  more  and  the  average  trading 
volume  value  is  $1  million  or  more;  or 

(B)  The  market  value  of  the  public  float  of 
the  company's  outstanding  equity  shares  is 
$250  million  or  more. 

(ii)  Any  company  participating  in  the 
business  combination  need  not  meet  either  of 
the  thresholds  in  paragraph  A.(3)(i)  of  this 
Instruction  if  the  assets  and  gross  revenues 
from  continuing  operations  of  the  other 
companies  participating  in  the  business 
combination  comprise  at  least  80  percent  of 
successor  registrant's  total  assets  and  gross 
revenues  from  continuing  operations,  and 
each  of  the  other  participating  companies 
meets  either  of  the  thresholds  in  paragraph 
A.(3)(i)  of  this  Instruction.  Measurement  of 
the  successor  registrant's  total  assets  and 
gross  revenues  from  continuing  operations 
must  be  based  on  the  pro  forma  combined 
financial  statements  of  all  the  participating 
companies'  most  recently  completed  fiscal 
years. 

(iii)  Any  company  participating  in  a 
business  combination  will  be  deemed  to  have 
met  either  of  the  thresholds  in  paragraph 
A.(3Ki)  of  this  Instruction  if,  within  the  last 
twelve  months: 

(A)  In  connection  with  an  exchange  offer, 
the  company's  equity  securities  either  were 
registered  or  could  have  been  registered  on 
Form  F-8,  F-9,  F-10  or  F-80  or,  in 
connection  with  a  terminated  tender  offer, 
the  company  filed  or  could  have  filed 
Schedule  13E-4F  or  14I>-1F;  and 

(B)  The  company  would  have  satisfied 
either  threshold  in  paragraph  A.(3)(i)  of  this 
Instruction  immediately  before  commencing 
the  exchange  offer  or  tender  offer. 


VI.  Registration  of  Additional  Securities 

A.  Under  certain  circumstances,  the 
registrant  may  increase  the  size  of  an  offering 
after  the  effective  date  through  filing  a  short- 
form  registration  statement  under  Securities 


Act  Rule  462(b).  A  Rule  462(b)  registration 
statement  may  include  only  the  following: 

1.  the  feeing  page; 

2.  a  statement  that  the  earlier  registration 
statement,  identified  by  file  number,  is 
incorporated  by  reference; 

3.  any  required  opinions  and  consents; 

4.  the  signature  page;  and 

5.  any  price-related  information  omitted 
from  the  earlier  registration  statement  in 
reliance  on  Securities  Act  Rule  430A,  if  the 
registrant  so  chooses. 

B.  The  information  contained  in  a  Rule 
462(b)  registration  statement  is  deemed  to  be 
a  part  of  the  earlier  effective  registration 
statement  as  of  the  date  of  effectiveness  of  the 
Rule  462(b)  registration  statement. 

C.  The  registrant  may  incorporate  by 
reference  fiDm  the  earlier  registration 
statement  any  opinion  or  consent  required  in 
the  Rule  462(b)  registration  statement  if: 

1.  the  opinion  or  consent  expressly  allows 
that  incorporation;  and 

2.  the  opinion  or  consent  also  relates  to  the 
Rule  462(b)  registration  statement. 

Note  to  General  Instruction  VI. 

You  should  read  Securities  Act  Rule  411(c) 
regarding  incorporation  by  reference  of 
exhibits  and  Securities  Act  Rule  439(b) 
regarding  incorporation  by  reference  of 
consents. 


Part  m — Undertakings  and  Consent  to 
Service  of  Process 

Item  1.  Undertakings 

(a)  *  *   * 

(b)  *  *  • 

(c)  The  registrant  will  file  with  the 
Commission,  on  or  before  the  date  of  first 
use,  all  firee  writing  materials  used  in 
connection  with  the  securities  registered  on 
this  registration  statement  after  effectiveness 
and  before  the  offering  is  completed. 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

106.  By  revising  the  general  authority 
citation  for  part  240  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 
78c,  78d,  78f,  78i,  78j,  78J-1,  78k,  78k-l,  787, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5.  78w, 
78x,  78/7(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

107.  By  amending  §  240.12b-2  by 
revising  the  definition  of  "small 
business  issuer"  to  read  as  follows: 

§  240.1 2b-2    Definitions. 

***** 

Small  Business  Issuer.  The  term 
"small  business  issuer"  means  an  entity 
that  meets  the  following  criteria: 

(1)  Has  revenues  (including  revenues 
of  any  consolidated  subsidiaries)  of  less 
than  $50,000,000; 

(2)  Is  a  U.S.  or  Canadian  issuer; 
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(3)  Is  not  an  investment  company; 

(4)  If  a  majority-owned  subsidiary,  the 
parent  corporation  is  also  a  small 
business  issuer;  and 

(5)  Each  majority-owned  subsidiary  of 
the  entity,  if  any,  meets  the  criteria  of 
paragraphs  (2)  and  (3)  of  this  definition. 
***** 

108.  By  adding  §  240.12b-24  to  read 
as  follows: 

§  240.1 2t>-24    Plain  English  risk  factor 
disclosure. 

(a)  To  enhance  the  readability  of  risk 
factor  disclosiu«,  you  must  use  plain 
English  principles  in  the  organization, 
language  and  design  of  the  risk  factor 
section  of  any  Exd^ange  Act  registration 
statement  or  report. 

(b)  Any  disclosure  you  provide  in 
those  registration  statements  or  reports 
that  relates  to  risk  factors  must,  at  a 
minimum,  substantially  comply  with 
each  of  the  following  plain  En^ish 
writing  principles: 

(1)  Snort  sentences; 

(2)  Definite,  concrete,  everyday 
words; 

1(3)  Active  voice; 

(4)  Tabular  presentation  or  bullet  lists 
for  complex  material,  whenever 
possible; 

(5)  No  legal  jargon  or  highly  technical 
business  terms;  and 

(6)  No  multiple  negatives. 

Note  to  this  section. 

You  should  read  Securities  Act  Release  No. 
7497  Qanuary  28, 1998)  for  more  information 
on  plain  English  principles. 

109.  By  adding  two  notes  at  the  end 
of  §  240.12dl-2  to  read  as  follows: 

§240.12d1-2    Effectiveness  Of  registration. 

•  1 1     •        •        *        * 

Notes  to  Rule  12dl-2 

(1)  As  established  by  Section  12(g)  of  the 
Exchange  Act  (15  U.S.C  781(g)),  a  Form  8- 
A  (§  249.208a  of  this  chapter)  filed  under 
paragraph  (c)  of  this  section  becomes 
effective  no  more  than  60  days  after  the  date 
that  registration  statement  is  filed  with  the 
Commission.  The  automatic  effectiveness 
described  in  paragraph  (c)  permits  earlier 
effectiveness  of  the  Form  8-A  only. 

(2)  Registrants  may  use  Forms  A,  B,  C,  SB- 
1,  SB-2,  or  SB-3  or  Schedule  B  (§  239.4. 
239.5.  239.6.  239.9.  239.10.  or  239.11  or  15 
U.S.C,  77aa)  to  register  a  class  of  securities 
under  Section  12  of  the  Exchange  Act 
conciirrently  with  the  registration  of  a  public 
offering  of  securities  of  that  class  under  the 
Securities  Act  The  Exchange  Act  registration 
on  Forms  A,  B,  C,  SB-1.  SB-2  or  SB-3  will 
become  effective  as  described  in  those  forms. 
The  Exchange  Act  registration  on  Schedule  B 
will  become  effective  as  described  in 
Securities  Act  Rule  499.  Securities  Act  Rule 
499  also  sets  forth  disclosure  and  procedural 
requirements  for  registrants  using  Schedule  B 
for  concurrent  registration  under  the 
Exchange  Act  and  the  Securities  Act ' 


§240.l3a-10    [Amended] 

110.  By  amending  §  240.13a-10  by 
removing  the  word  "six"  and  adding,  in 
its  place,  the  word  "five"  in  paragraph 
(g)(3). 

***** 

111.  By  amending  §  240.13a-13  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  240.1 3a-1 3    Quarterly  reports  on  Form 
10-Q  and  Form  10-OSB  (§  249.308a  and 
§  249.308b  of  tMs  chapter). 

***** 

(d)  Notwithstanding  the  foregoing 
provisions  of  this  section,  market  risk 
disclosiu^  required  by  Item  3  of  Part  I 
of  Form  10-Q  shall  not  be  deemed  to  be 
"filed"  for  the  purpose  of  Section  18  of 
the  Act  (15  U.S.C.  78r).  That  disclosure, 
therefore,  shall  not  be  subject  to  the 
liabilities  of  that  Section.  That 
disclosure  shall,  however,  be  subject  to 
all  other  provisions  of  the  Act 

112.  By  amending  §  240.14a-2  by 
removing  at  the  end  of  paragraph  (a)(5) 
the  words  "Act  of  1935;  and"  and 
adding,  in  their  place,  the  words  "Act 
of  1935;",  at  the  end  of  paragraph 
(a)(6)(iii)  the  words  "by  security 
holders."  and  adding,  in  their  place,  the 
words  "by  seciuity  holders;  and";  and 
by  adding  paragraph  (a)(7)  to  read  as 
follows. 

§240.14a-2    Solicitations  to  which 
§  240.14a-3  to  $240.14a-15  apply. 

***** 

(a)  *  *  * 

(7)  Any  solicitation  by  a  broker  or 
dealer  made  in  accordance  with 
§  230.138  or  §  230.139  of  this  chapter  in 
connection  with  an  offering  registered 
tmder  the  Securities  Act  of  1933. 

113.  By  amending  §  240.14a-101  by 
revising  Note  E.,  by  revising  paragraph 
(b)(1),  and  by  revising  the  heading  to 
paragraph  (b)(2)  of  Item  13  to  read  as 
follows: 

§240.14a-101    Schedule  14A.  Information 
required  In  proxy  statement 

***** 

E.  In  Item  13  of  this  Schedule,  the 
reference  to  "meets  the  requirements  of  Form 
B"  shall  mean  a  registrant  who  meets: 

(1)  the  requirements  of  General  Instruction 
LB.  of  Form  B;  and 

(2)  gne  of  the  following: 

(a)  General  Instruction  I.C.1.  of  Form  B; 

(b)  General  Instruction  I.C.4.  of  Form  B.  if 
action  is  to  be  taken  as  described  in  Item  11, 
12  and  14  of  this  schedule  that  concerns  non- 
convertible  debt  or  preferred  securities  which 
are  "investment  grade  securities."  The  time 
by  which  the  rating  must  be  assigned  shall 
be  the  date  on  which  definitive  copies  of  the 
proxy  statement  are  first  sent  or  given  to 
security  holders;  or 

(c)  General  Instruction  I.C.S.  of  Form  B.  . 


Item  13.  Financial  and  Other  Information 

(See  Notes  D  and  E  at  the  Beginning  of  this 
Schedule.) 

***** 

(b)  *  *  • 

(1)  Form  B  registrants.  If  the  registrant 
meets  the  requirements  of  Form  B  (as  defined 
in  Note  E),  it  may  incorporate  by  reference 

to  previously  filed  docimients  any  of  the 
infortnation  required  by  paragraph  (a)  of  this 
Item,  provided  that  the  requirements  of 
paragraph  (c)  are  met.  Where  the  registrant 
meets  these  requirements  of  Form  B  and  has 
elected  to  furnish  the  required  information 
by  incorporation  by  reference,  the  registrant 
may  elect  to  update  the  information 
incorporated  by  reference  to  information  in 
subsequently  filed  documents. 

(2)  All  other  registmnts. 

114.  By  revising  the  section  heading 
and  f>aragraph  (b)  and  by  removing  the 
words  "of  paragraphs  (b)  and  (d)"  in  the 
last  sentence  of  paragraph  (d)  of 
§  240.15C2-8  to  read  as  follows: 

§  240. 1 5c2-8    Delivery  of  prospectus 
Infonnation. 

***** 

(b)  A  broker  or  dealer,  and  any  person 
actiqg  on  behalf  of  them,  must  deliver 
prospectus  information  to  each  person 
offered  securities  in  connection  with  an 
offering  registered  imder  the  Securities 
Act  as  follows: 

(1)  Form  B  and  Schedule  B  Seasoned 
Issuers.  If  the  issuer  is  offering  seciuities 
as  described  in  paragraph  (b)(l)(i),  then 
delivery  under  paragraph  (b)(l)(ii)  must 
be  made. 

(i)  Securities  in  an  offering  registered 
on: 

(A)  Form  B  (§  239.5  of  this  chapter), 
other  than  pursuant  to  General 
Instruction  I.C.6.  of  that  Form;  or 

(B)  Schedule  B  (15  U.S.C.  77aa)  where 
a  firm  commitment  underwritten 
offering  in  excess  of  $250  million  in 
securities  takes  place  more  than  one 
year  after  the  effective  date  of  the 
issuer's  initial  registered  offering; 

(ii)  A  term  sheet  prospectus  that 
contains  the  following  information  must 
be  sent  in  a  manner  reasonably  designed 
to  arrive  before  the  date  an  investor 
makes  a  binding  investment  decision: 

(A)  An  itemization  of  the  material 
terms  of  the  securities  in  summary 
format; 

(B)  The  name  of  any  person,  other 
than  the  issuer,  for  whose  account 
securities  are  offered  and  a  brief 
identification  of  any  material 
relationship  such  person  has  (or  had 
within  the  past  three  years)  with  the 
issuer  or  any  affiliate  of  the  issuer; 

(C)  The  identity  and  location  of  a 
contact  person  to  whom  questions  may 
be  directed;  and 

(D)  The  identity  and  location  of  a 
person  who,  upon  request,  will  send 
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promptly  the  documents  that  define  the 
tenns  of  the  securities. 

(2)  Other  issuers— firm  commitwent 
underwritten  offerings.  If  an  offering  is 
registered  on  Form  A,  Form  SB-1,  Form 
SB-2.  Form  F-7,  Form  F-9,  Form  F-10 
(other  than  in  a  business  combination), 
(§  239.4,  239.9,  239.10,  239.37,  239.39  or 
239.40  of  this  chapter)  or  on  Schedule 
B  (other  than  as  described  in  paragraph 
(b)(1)  of  this  section),  is  imderwritten  on 
a  firm  commitment  basis  and  the 
offering: 

(i)  Is  the  issuer's  initial  offering 
registered  in  accordance  with  Section  5 
of  the  Securities  Act  (15  U.S.C.  77e)  or 
is  an  offering  taking  place  within  one 
year  of  the  effective  date  of  the  issuer's 
initial  registered  offering,  then  a 
prospectus  satisfying  Section  10(15 
U.S.C.  77j)  of  the  Securities  Act  must  be 
sent  to  each  investor  in  a  manner 
reasonably  designed  to  arrive  at  least  7 
calendar  days  before  the  pricing  of  the 
securities. 

(ii)  Takes  place  more  than  one  year 
after  the  effective  date  of  the  issuer's 
initial  offering  registered  in  accordance 
with  Section  5  of  the  Securities  Act, 
then  a  prospectus  satisfying  Section  10 
of  the  Secimties  Act  must  be  sent  to 
each  investor  in  a  manner  reasonably 
designed  to  arrive  at  least  3  calendar 
days  before  the  pricing  of  the  securities. 

(3)  Other  issuers — non-firm 
commitment  underwritten  offerings.  If 
an  offering  is  registered  on  Form  A, 
Form  SB-1,  Form  SB-2,  Form  F-7, 
Form  F-9,  Form  F-10  (other  than  in  a 
business  combination),  or  on  Schedule 
B  (other  than  as  described  in  paragraph 
(b)(1)  of  this  section),  is  not 
imderwritten  on  a  firm  commitment 
basis  and  the  offering: 

(i)  Is  the  issuer's  initial  offering  in 
accordance  with  Section  5  of  the 
Securities  Act  or  is  an  offering  taking 
place  within  one  year  of  the  effective 
date  of  the  issuer's  initial  registered 
offering,  then  a  prospectus  satisfying 
Section  10  of  the  Securities  Act  must  be 
sent  to  each  investor  in  a  manner 
reasonably  designed  to  arrive  at  least  7 
calendar  days  before  the  investor  signs 
a  subscription  agreement  or  otherwise 
commits  to  purchase  securities. 

(ii)  Takes  place  more  than  one  year 
after  the  effective  date  of  the  issuer's 
initial  registered  offering  in  accordance 
with  Section  5  of  the  Securities  Act, 
then  a  prospectus  satisfying  Section  10 
of  the  Securities  Act  must  be  sent  to 
each  investor  in  a  manner  reasonably 
designed  to  arrive  at  least  3  calendar 
days  before  the  investor  signs  a 
subscription  agreement  or  otherwise 
commits  to  purchase  securities. 
Note  to  paragraphs  (b)(2)  and  (b)(3). 
A  broker  or  dealer  may  choose  to  deliver 
a  prospectus  meeting  the  requirements  of 


Section  10(a)  of  the  Securities  Act,  instead  of 
a  prospectus  meeting  the  requirements  of 
Section  10  of  the  Securities  Act,  if  it  does  so 
in  accordance  with  the  terms  of  paragraphs 
(b)(2)  and  (b)(3). 

(4)  RoII-ups.  Notwithstanding 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section,  if  an  issuer  is  registering  a  roll- 
up  transaction  as  defined  in  §  229.901(c) 
of  this  chapter,  a  prospectus  that 
satisfies  the  requirements  of  Section  10 
of  the  Securities  Act  must  be  sent  to 
each  investor  no  later  than  the  earlier  of: 

(i)  60  calendar  days  before  the 
meeting  at  which  the  roll-up  transaction 
will  be  submitted  to  a  vote  or  60 
calendar  days  before  the  earliest  date  on 
which  partnership  action  could  be  ttiken 
by  consent;  and 

(ii)  The  date  calculated  by  applying 
the  maximum  number  of  days  {jermitted 
for  giving  notice  under  applicable  state 
law. 

(5)  Material  changes.  If  not  previously 
disclosed  by  any  other  means  to 
investors,  a  broker  or  dealer  must  send 
to  each  investor  a  docmnent  setting 
forth  material  changes  to  the 
information  in  the  prospectus  delivered 
in  a  manner  reasonably  designed  to 
arrive  at  least  24  hours  before: 

(i)  The  seciuities  are  priced,  if  the 
offering  is  subject  to  paragraph  (b)(2)  of 
this  section; 

(ii)  The  investor  signs  a  subscription 
agreement  or  otherwise  commits  to 
purchase  securities,  if  the  offering  is 
subject  to  paragraph  (b)(3)  of  this 
section;  or 

(iii)  The  date  of  the  meeting  at  which 
the  transaction  will  be  submitted  to  a 
vote  or  on  which  partnership  action 
could  be  taken  by  consent,  if  the 
offering  is  subject  to  paragraph  (b)(4)  of 
this  section. 

(6)  Rule  462  registration  statements. 
Notwithstanding  paragraphs  (b)(1) 
through  (b)(4)  of  this  section,  if  an 
offering  is  registered  in  part  through  a 
registration  statement  filed  under 

§  230.462(b)  or  §  230.462(e),  a 
prospectus  delivered  with  respect  to  the 
earlier  registration  statement  to  an 
investor  in  compliance  with  this 
§  240.15c2-8  will  be  deemed  to  satisfy 
the  deUvery  requirements  with  respect 
to  that  investor  under  this  §  240.15c2- 
8  with  respect  to  the  §  230.462(b)  or 
§  230.462(e)  registration  statement  for 
the  offering,  provided  that  the  broker  or 
dealer  otherwise  informs  investors 
purchasing  in  the  offering  of  the  change 
in  the  size  of  the  offering. 
*        *        *        *        » 

115.  By  amending  §  240.15d-10  by 
removing  the  word  "six"  and  adding,  in 
its  place,  the  word  "five"  in  paragraph 
(g)(3). 

116.  By  amending  §  240.15d-13  by 
revising  paragraph  (d)  and  removing 
paragraph  (e)  to  read  as  follows: 


§240.15d-13    Quarterly  reports  on  Fonn 
10-Q  and  Form  10-QSB  (§  249.3088  and 
$  249.308b  of  this  chapter). 

*        *        »        •        * 

(d)  Notwithstanding  the  foregoing 
provisions  of  this  section,  market  risk 
disclosure  required  by  of  Item  3  of  Part 
I  of  Form  10-Q  shall  not  be  deemed  to 
be  "filed"  for  the  piupose  of  Section  18 
of  the  Act  (15  U.S.C.  78r).  That 
disclosure,  therefore,  shall  not  be 
subject  to  the  liabilities  of  that  Section. 
That  disclosure  shall,  however,  be 
subject  to  all  other  provisions  of  the  Act. 


PART  249— FORMS.  SECURmES 
EXCHANGE  ACT  OF  1934 

117.  The  authority  citation  for  part 
249  continues  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 


§  249.21 0    Authority  Citation  [Removed] 

118.  The  authority  citations  following 
§  249.210  are  removed. 

119.  By  amending  Form  8-A 
(referenced  in  §  249.208a)  by  revising 
the  title  of  General  Instruction  A.  and 
paragraph  (a)  of  General  Instruction  A.; 
by  designating  Instruction  D.  of  General 
Instructions  as  paragraph  (a)  of 
Instruction  D.  of  General  Instructions; 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)  of  Instruction  D.  of 
General  Instructions,  paragraphs  (b),  (c), 
(d)  and  (e)  to  Instruction  D.  of  General 
Instructions;  and  by  revising  the 
Signatures  section  to  read  as  follows- 

Note:  The  text  of  Form  8-A  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  8-A 


General  Instructions 

*         •         »         «         » 

A.  Use  of  Form  &-A 

(a)  Subject  to  paragraph  {b),  you  may  use 
this  Form  for  registration  pursuant  to  Section 
12(b)  or  12(g)  of  the  Securities  Exchange  Act 
of  1934  of  any  class  of  securities  of  any  issuer 
that: 

(1)  Is  required  to  file  reports  pursuant  to 
Section  13(a)  or  15(d)  of  the  Act,  and  has 
filed  all  material  required  to  be  filed  under 
Section  13, 14  or  15(d)  for  a  period  of  at  least 
12  full  calendar  months  and  any  portion  of 
a  month  immediately  preceding  the  date  of 
filing  this  Form  (or  such  shorter  period  that 


the  issuer  was  si 
or 

(2)  Has  securil 
that  is  not  regist 
exchange,  pursu 
that  exchange  fn 


D.  Signature  am 
Statement 

(a)*  *  'See 
concerning  man 
of  Regulation  S- 
pursuant  to  pow 

(b)  The  follow 
performing  simi 
registration  state 

(1)  The  registr 

(2)  Its  principi 
officers; 

(3)  Its  principj 

(4)  Its  control! 
officer,  and 

(5)  At  least  tht 
directors. 

(c)  Where  the 
its  authorized  re 
States  also  must 
statement. 

(d)  Where  the 
partnership,  its  ] 
Where  the  genei 
the  majority  of  t 
corporate  genen 
registration  statt 

(e)  Type  or  pr 
]>erson  who  sigr 
beneath  the  per; 
who  occupies  m 
positions  must  i 
which  that  pers( 
statement. 


Signatures* 

The  registrant 
all  of  the  requin 
A.  The  registran 
caused  and  autl: 
sign  this  registn 
The  undersignei 
read  this  registr 
knowledge  the  i 
not  contain  any 
material  tact  or 
necessary  in  ore 
made,  in  light  o 
which  they  wen 
(Registrant)  

By  (Signature  ai 

Data    

The  fbllowinj 
have  read  this  n 
their  knowledge 
does  not  contaii 
material  foct  or 
necessary  in  ore 
made,  in  light  o 
which  they  wer 
following  perso: 
signing  on  beha 
capacities  and  q 
By  (Signature  ai 

Date    

By  (Signature  ai 
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MisonFonn 
(9.3088  and 


the  issuer  was  subject  to  those  requirements);     Date 


does  not  and 
ii  in  the  Code 

Commission, 


you  may  use 
lant  to  Section 
Exchange  Act 
ss  of  any  issuer 

pursuant  to 
:t,  and  has 
i  filed  under 
riod  of  at  least 
ly  portion  of 
g  the  date  of 
r  period  that 


(2)  Has  securities  listed  on  an  exchange 
that  is  not  registered  as  a  national  securities 
exchange,  pursuant  to  an  order  exempting 
that  exchange  from  such  registration. 


D.  Signature  and  Filing  of  Registration 
Statement 

(a)  *  *  •  See  Exchange  Act  Rule  12b-ll(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatiu^s 
pursuant  to  powers  of  attorney. 

(b)  The  following  persons,  or  persons 
performing  similar  hincUons,  must  sign  the 
registration  statement: 

(1)  The  registrant; 

(2)  Its  principal  executive  officer  or 
officers; 

(3)  Its  principal  financial  officer; 

(4)  Its  controller  or  principal  accounting 
officer;  and 

(5)  At  least  the  majority  of  its  board  of 
directors. 

(c)  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement. 

(d)  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

(e)  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement. 


Signatures* 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  8- 
A.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  circumstances  imder 
which  they  were  made,  not  misleading. 

(Registrant)  

By  (Signature  and  Title)    

Date    


The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  circim[istances  under 
which  they  were  made,  not  misleading.  The 
following  persons  also  certify  that  they  are 
signing  on  behalf  of  the  registrant  and  in  the 
capacities  and  on  the  dates  indicated. 

By  (Signature  and  Title)    

Date    


*See  General  Instruction  D. 

***** 

120.  By  amending  Fonn  10 
(referenced  in  §  249.210)  by  designating 
Instruction  D.  of  General  Instructions  as 
paragraph  (a)  of  Instruction  D.  of 
General  Instructions;  by  adding  a 
sentence  at  the  end  of  paragraph  (a)  of 
Instruction  D.  of  General  Instructions, 
paragraphs  (b),  (c),  (d)  and  (e)  to 
Instruction  D.  of  General  Instructions, 
by  adding  fotu-  lines  to  the  cover  page 
of  the  registration  statement.  Item  lA.  to 
the  "Information  Required  in  the 
Registration  Statement"  section;  and  by 
revising  the  Signatures  section  to  read 
as  follows: 

Note:  The  text  of  Form  10  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

U.S.  Setnirities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  10 


General  Instructions 


D.  Signature  and  Filing  of  Registration 
Statement 

(a)  *  *  *  See  Exchange  Act  Rule  12b-ll(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  f>owers  of  attorney. 

(b)  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(1)  the  registrant; 

(2)  its  principal  executive  officer  or 
officers; 

(3)  its  principal  financial  officer; 

(4)  its  controller  or  principal  accounting 
officer;  and 

(5)  at  least  the  majority  of  its  board  of 
directors. 

(c)  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  registration 
statement. 

(d)  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement. 

(e)  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement 


Form  10 — General  Form  for  Registration  of 
Securities  Pursuant  to  Seodon  12  (b)  or  (g) 
of  the  Securities  Exchange  Act  of  1934 


(Exact  name  of  registrant  as  sp>ecified  in  its 
charter) 

Registrant's    telephone    number,    including 
area  code  


Information  Required  in  Registration 
Statement 


Item  lA.  Company  Risk  Factors 

If  the  registrant  is  not  required,  as  of  the 
date  of  filing,  to  file  reports  pursuant  to 
Section  13(a).  set  forth,  under  the  caption 
"Company  Risk  Factors,"  the  most  significant 
Actors  with  respect  to  the  registrant's 
business,  operations,  industry,  or  financial 
position  that  may  have  a  negative  impact  on 
the  registrant's  future  financial  performance. 
Explain  briefly  how  the  risk  afiects  the 
registrant.  Do  not  present  risk  factors  that 
could  apply  to  any  registrant  Set  forth  each 
risk  Qctor  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  Actors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 
***** 

Signatures* 

The  registrant  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  on  its  behalf. 
The  undersigned  certifies  that  he/she  has 
read  this  registration  statement  and  to  his/her 
knowledge  the  registration  statement  does 
not  contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  hcl 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  ciromistances  under 
which  they  were  made,  not  misleading. 

(Registrant)  

By  (Stature  and  Title)    

Date    


The  following  jjersons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  any  untrue  statement  of  a 
material  tact  or  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  cirounstances  under 
which  they  were  made,  not  misleading.  The 
following  persons  also  certify  that  they  are 
signing  on  behalf  of  the  registrant  and  in  the 
capacities  and  on  the  dates  indicated. 

By  (Signature  and  Tide)    

Date    


By  (Signature  and  Title) 
Date  - 


By  (Signature  and  Tide) 


*See  General  Instruction  D. 

121.  By  amending  Form  10-SB 
(referenced  in  §  249.210b)  by  adding 
four  lines  to  the  cover  page  of  the 
registration  statement,  by  adding  a 
sentence  at  the  end  of  General 
Instruction  B.2.,  General  Instruction 
B.3.,  B.4.,  B.5.  and  B.6.,  and  Item  lA.  to 
Part  II;  and  by  revising  the  Signatures 
section  to  read  as  follows: 

Note:  The  text  of  Form  10-SB  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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FonnlO-SB 

•  •         •         •         * 

General  Instructions 

•  •         •         •         • 

Issuer's  telephone  number   


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 


B.  Sigftatuie  and  Filing  of  Registration 
Statement 


2.  *  •  •  See  Exchange  Act  Rule  12b-n(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-B  concerning  signatures 
pursuant  to  powers  of  attorney. 

3.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement: 

(a)  The  small  business  issuer, 

(b)  Its  principal  executive  officer  or 
officers; 

(c)  Its  principal  ^ancial  officer; 

(d)  Its  controller  or  principal  accounting 
officer  and 

(e)  At  least  the  majority  of  its  board  of 
directors. 

4.  Where  the  small  business  issuer  is  a 
foreign  issuer,  its  authorized  representative 
in  the  United  States  also  must  sign  the 
registration  statement. 

5.  Where  the  small  business  issuer  is  a 
limited  partnership,  its  general  partner  must 
sign.  Where  the  general  partner  is  a 
corporation,  the  majority  of  the  board  of 
directors  of  the  corporate  general  partner 
must  sign  the  registration  statement. 

6.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
beneath  the  person's  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  must  indicate  each  capacity  in 
which  that  person  signs  the  registration 
statement 


Paitn 

•  *  •  •  • 

Item  lA.  Company  Risk  Factors 

If  the  registrant  is  not  required,  as  of  the 
date  of  filing,  to  file  reports  pursuant  to 
Section  13(a),  set  forth,  under  the  caption 
"Company  Risk  Factors,"  the  most  significant 
factors  with  respect  to  the  registrant's 
business,  operations,  industry,  or  financial 
position  that  may  have  a  negative  impact  on 
the  registrant's  future  financial  performance. 
Explain  briefly  how  the  risk  affects  the 
registrant  Do  not  present  risk  fectors  that 
could  apply  to  any  registrant.  Set  forth  each 
risk  factor  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  factors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 

*  •         •         •         • 

Signatures* 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  10- 


SB.  The  registrant  also  certifies  that  it  has 
duly  caused  and  authorized  the  undersigned 
to  sign  this  registration  statement  on  its 
behalf.  The  undersigned  certifies  that  he/she 
has  read  this  registration  statement  and  to 
his/her  knowledge  the  registration  statement 
does  not  contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  circumstances  under 
which  they  were  made,  not  misleading. 

(Registrant) 

By  (Signature  and  Title)    

Date 

The  following  persons  certify  that  they 
have  read  this  registration  statement  and  to 
their  knowledge  the  registration  statement 
does  not  contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  light  of  the  circumstances  under 
which  they  were  made,  not  misleading.  The 
following  persons  also  certify  that  they  are 
signing  on  behalf  of  the  registrant  and  in  the 
capacities  and  on  the  dates  indicated. 
By  (Signature  and  Title) 
Date    


By  (Signatxire  and  Title) 
Date    


*See  General  Instruction  B. 

122.  By  amending  Form  18 
(referenced  in  §  249.218)  by  revising  the 
title  of  the  Form,  by  adding  four  Unes 
to  the  cover  page  of  the  registration 
statement,  by  revising  the  "Rule  as  to 
the  Use  of  Form  18"  section  and  by 
adding  paragraph  3A.  after  paragraph 
3.(g)  to  the  "Definitions"  section  to  read 
as  follows: 

Note:  The  text  of  Form  18  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  18 

*         •         *         •         * 

(Name,  address  (including  zip  code)  and 
telephone  number  (including  area  code)  of 
agent  for  service  in  the  United  States) 

(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 


Application  for  Registration  Pursuant  to 
Section  12(b)  of  the  Securities  Exchange  Act 
of  1934 


Rule  as  to  the  Use  of  Form  18 

Foreign  governments  and  political 
subdivisions  shall  use  Form  18  for 
registration  pursuant  to  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934. 


Definitions 

***** 

3A.  If  the  registrant  is  not  required,  as  of 
the  date  of  filing,  to  file  reports  pursuant  to 
Section  13,  set  forth,  under  the  caption  "Risk 


Factors":  (i)  the  most  significant  factors  with 
respect  to  the  registrant's  financial  position; 
and  (ii)  country  risks  that  are  unlikely  to  be 
known  or  anticipated  by  investors.  Explain 
briefly  how  the  risk  affects  the  registrant.  Do 
not  present  risk  factors  that  could  apply  to 
any  registrant  Set  forth  each  risk  factor 
under  a  caption  that  adequately  describes  the 
risk.  Provide  the  discussion  of  risk  factors  in 
plain  English  in  accordance  with  Exchange 
Act  Rule  12b-24. 
***** 

123.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  adding  four 
lines  to  the  cover  page  of  registration 
statement,  by  removing  in  General 
Instruction  G.(c)  the  words  "Forms  F-3 
(§  239.33  of  this  chapter)  or  F-2 
(§  239.32  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Form  B 
(§  239.5  of  this  chapter)  or  Form  A 
(§  239.4  of  this  chapter)",  in  Item 
l(a)(2)(i)  the  words  "Form  F-1  (§  239.31 
of  this  chapter)"  and  adding,  in  their 
place,  the  words  "Form  A  (§  239.4  of 
this  chapter)",  in  Item  l(a)(2)(iii)(B)(7) 
the  words  "Form  F-1"  and  adding,  in 
their  place,  the  words  "Form  A";  by 
revising  paragraph  (b)  of  General 
Instruction  A.  and  General  Instruction 
C.(a);  by  designating  Instruction  D.  of 
General  Instructions  as  paragraph  (a)  of 
Instruction  D.  of  General  Instructions; 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)  of  Instruction  D.  of 
General  Instructions,  paragraphs  (b),  (c) 
and  (d)  to  Instruction  D.  of  General 
Instructions,  by  revising  Item  l.(b);  by 
redesignating  the  Instruction  following 
Item  l.{b)  as  Instruction  number  1;  by 
adding  Instruction  number  2;  by 
revising  paragraph  D.  to  General 
Instructions  to  Items  9A(a).  9A(b),  9A(c), 
9A(d)  and  9A(e);  and  by  revising  the 
Signattu«s  section  to  read  as  follows: 

Note:  The  text  of  Form  20-F  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission. 
Washington.  D.C  20549 

Form  20-F 


(Address  of  principal  executive  offices) 


(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

***** 

General  Instructions 

A.  Rule  as  to  Use  of  Form  20-F 


(b)  A  foreign  private  issuer  must  file  its 
annual  report  on  this  Form  within  five 
months  after  the  end  of  the  fiscal  year 
covered  by  the  report. 


(a)  Do  not  us( 
to  be  filled  in;  i 
preparation  of  I 
annual  report,  i 
to  the  items  to  1 
registration  stat 
Where  any  iten 
tabular  form,  pi 
substantially  th 
item.  The  regisi 
must  contain  \i 
items.  The  text 
Form,  which  d( 
disclosed  unde 
if  the  disclosur 
item  indicates  I 
without  the  net 
Omit  the  text  o 
Unless  express 
item  is  inappli( 
in  the  negative, 
statement  to  thi 


D.  Signature  ai 
Statements  am 

(a)  *  *  *  Set 
concerning  ma: 
of  Regulation  S 
pursuant  to  po' 

(b)  The  folloi 
performing  sim 
registration  sta 

(1)  the  regist 

(2)  its  princi] 
officers; 

(3)  its  princi] 

(4)  its  contro 
officer; 

(5)  at  least  th 
directors;  and 

(6)  its  author 
United  States. 

(c)  Where  th< 
partnership,  its 
Where  the  gen* 
the  majority  of 
corporate  genei 
registration  sta 

(d)  Type  or  p 
p>erson  who  sig 
or  report  benea 
person  who  oc( 
specified  posit 
capacity  in  wh 


Item  1.  Desa 

•         •         * 

(b)  Set  forth, 
and  Country  Ri 
significant  fact 
registrant's  bus 
financial  positi 
impact  on  the  i 
performance;  a 
risks  that  are  u 
anticipated  by 
affect  the  regisi 
briefly  how  the 
not  present  risl 
any  registrant 
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ant  fectors  with 
mcial  position; 
unlikely  to  be 
istors.  Explain 
e  registrant.  Do 
Duld  apply  to 
risk  factor 
sly  describes  the 
if  risk  factors  in 
vith  Exchange 


'  does  not  and 
ar  in  the  Code 

Commission, 


C.  Preparation  of  Registration  Statements 
and  Reports 

(a)  Do  not  use  this  Form  as  a  blank  form 
to  be  filled  in;  use  it  only  as  a  guide  in  the  ' 
preparation  of  the  registration  statement  or 
annual  report.  See  General  Instruction  G.  as 
to  the  items  to  be  responded  to  in  the 
registration  statement  or  annual  report. 
Where  any  item  requires  information  in 
tabular  form,  provide  the  information  in 
substantially  the  tabular  form  specified  in  the 
item.  The  registration  statement  or  report 
must  contain  the  numbers  and  captions  of  all 
items.  The  text  following  each  caption  in  this 
Form,  which  describes  what  must  be 
disclosed  under  each  item,  may  be  omitted 
if  the  disclosure  provided  in  response  to  each 
item  indicates  the  coverage  of  the  item 
without  the  necessity  of  referring  to  the  text. 
Omit  the  text  of  all  instructions  in  this  Form. 
Unless  expressly  provided  otherwise,  if  any 
item  is  inapplicable  or  the  answer  thereto  is 
in  the  negative,  make  an  appropriate 
statement  to  that  effect. 


D.  Signature  and  Filing  of  Registration 
Statements  and  Reports 

(a)*  *  •  See  Exchange  Act  Rule  12b-ll(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

(b)  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement  or  report; 

(1)  the  registrant; 

(2)  its  principal  executive  officer  or 
officers; 

(3)  its  principal  financial  officer, 

(4)  its  controller  or  principal  accounting 
officer, 

(5)  at  least  the  majority  of  its  board  of 
directors;  and 

(6)  its  authorized  representative  in  the 
United  States. 

(c)  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement  or  report. 

(d)  Type  or  print  the  name  and  title  of  each 
p>erson  who  signs  the  registration  statement 
or  report  beneath  the  person's  signature.  Any 
person  who  occupies  more  than  one  of  the 
specified  positions  must  indicate  each 
capacity  in  which  that  person  signs  it 


Parti 

Item  1.  Description  of  Business 

•         *         *         •         • 

(b)  Set  forth,  under  the  caption  "Company 
and  Country  Risk  Factors":  (i)  the  most 
significant  factors  with  respect  to  the 
registrant's  business,  operations,  industry,  or 
financial  p>osition  that  may  have  a  negative 
impact  on  the  registrant's  future  finemcial 
performance;  and  (ii)  any  material  country 
risks  that  are  unlikely  to  be  known  or 
anticipated  by  investors  and  could  materially 
affect  the  registrant's  operations.  Explain 
briefly  how  the  risk  affects  the  registrant.  Do 
not  present  risk  factors  that  could  apply  to 
any  registrant.  Set  forth  each  risk  factor 


under  a  caption  that  adequately  describes  the 
risk.  Provide  the  discussion  of  risk  factors  in 
plain  English  in  accordance  with  Exchange 
Act  Rule  12b-24. 

Instructions 

4  *       *       * 

2.  If  this  Form  is  being  used  to  register 
securities,  registrants  that  are  required,  as  of 
the  date  of  filing,  to  file  reports  pursuant  to 
Section  13(a)  need  not  comply  with  the 
requirements  of  paragraph  (b)  of  this  Item. 
***** 

Item  9A.  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk 

***** 

General  Instructions  to  Items  9A(a),  9A(b), 
9A(c).  9A(d).  and  9A(e). 
***** 

2    *   •   • 

D.  For  pmposes  of  paragraph  1.  of  this 
Instruction,  market  capitalization  is  the 
aggregate  market  value  of  conmion  equity  as 
set  forth  in  General  Instruction  I.C.I,  of  Form 
B;  provided,  however  that  common  equity 
held  by  affiliates  is  included  in  the 
calctilation  of  market  capitalization;  and 
provided  further  that  the  market 
capitalization  measurement  date  is  January 
28, 1997. 


Signatures* 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  20- 
F.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  |refK>rt]  on  its 
behalf.  The  undersigned  certifies  that  he/she 
has  read  this  registration  statement  |ref)ort] 
and  to  his/her  knowledge  the  registration 
statement  [report!  does  not  contain  any 
untrue  statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading. 

(Registrant)  

By  (Signature  and  Title)    

Date    


The  following  persons  certify  that  they 
have  read  this  registration  statement  [report] 
and  to  their  knowledge  the  registration 
statement  [rejxjrt]  does  not  contain  any 
untrue  statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  below  on  behalf 
of  the  registrant  and  in  the  capacities  and  on 
the  dates  indicated. 

By  (Signature  and  Title)    

Date    


By  (Signature  and  Title) 
Date    


*See  General  Instruction  D. 

***** 

By  amending  §  249.240f  by  revising 
paragraph  (b)(4);  and  adding  Instruction 
7  to  the  Instructions  following 
paragraph  (b)(4)  to  read  as  follows: 


§  249.240f    Fonn  40-f ,  for  registration  of 
securities  of  certain  Canadian  Issuers 
pursuant  to  Section  12(b)  or  (g)  and  for 
reports  pursuant  to  Section  15(d)  and  Rule 
15d-4  (§  240.1 5d-4  of  this  chapter). 

***** 

(b)  *  *  * 

(4)  Public  Float/ ADTV. 
(i)  The  registrant  meets  either  of  the 
following  thuresholds: 

(A)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
million  or  more,  or 

(B)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $250  milUon  or  more. 

(ii)  A  registrant  need  not  meet  either 
of  the  thresholds  in  paragraph  (b)(4)(i) 
of  this  section  if  it  registered  or  is 
eligible  to  register  non-convertible 
securities  on  Form  F-9  (§  239.39  of  this 
chapter). 

Instructions 

***** 

7.  For  the  purposes  of  this  Form,  "average 
daUy  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

125.  By  amending  Form  40-F 
(referenced  in  §  249.240f)  by  adding  four 
lines  to  the  cover  page  of  the  registration 
statement,  by  revising  paragraph  (2)(iv) 
of  General  Instruction  A.;  adding 
Instruction  7  to  the  Instructions 
following  paragraph  (2)(iv)  of  General 
Instruction  A.;  revising  paragraph  (8) 
and  adding  paragraph  (10)  (before  the 
Notes)  to  General  Instruction  D.;  by 
revising  the  Signatures  section;  by 
redesignating  Instructions  A  and  B 
following  the  Signatures  section  as 
Instructions  D  and  E;  and  by  adding 
Instructions  A,  B  and  C  following  the 
Signattires  section  to  read  as  follows: 

Note:  The  text  of  Form  40-F  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Cnmmission, 
Washington,  D.C  20549 

FORM  40-F— {  ]  Registration  Statement 
Pnmiant  to  Secdton  12  of  the  Securities 
Exchange  Act  of  1934  or  ( ]  Annual  RqMrt 
Pursuant  to  Section  13(a)  or  15(d)  of  the 
Securities  Exchange  Act  of  1934 


(Name,  address  (including  zip  code)  and 
telephone  numbier  (including  area  code)  of 
agent  for  service  in  the  United  States) 

(Web  Site  Address,  if  any)    

(E-mail  Address,  if  any)    
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General  Instructions 

*  *  '       *         *         * 

A.  Rules  as  to  Use  of  Form  40-F 

(2)  *   '   * 

(iv)  Public  Float/ ADTV. 

(A)  The  registrant  meets  either  of  the 
following  thresholds: 

[1)  The  market  value  of  the  public 
float  of  the  registrant's  outstanding 
equity  shares  is  $75  million  or  more  and 
the  average  trading  volume  value  is  $1 
million  or  more,  or 

(2)  The  market  value  of  the  public  float  of 
the  registrant's  outstanding  equity  shares  is 
$250  million  or  more. 

(B)  A  registrant  need  not  meet  either  of  the 
thresholds  in  paragraph  A.(2)(iv)  of  this 
Instruction  if  it  registered  or  is  eligible  to 
register  non-convertible  securities  on  Form 
F-9  (§  239.39  of  this  chapter). 

Instructions 

*  •         •         •         * 

7.  For  the  purposes  of  this  Form,  "average 
daily  trading  volume"  shall  mean  the  average 
daily  trading  volume  of  the  registrant's  equity 
securities  on  Canadian  markets  during  the 
three  full  calendar  months  or  any  90 
consecutive  calendar  days  ending  within  10 
calendar  days  immediately  preceding  the 
filing  of  the  registration  statement. 
***** 

D.  Application  of  General  Rules  and 
Regulations 

*  *         •         *         « 

(8)  At  least  one  copy  of  every  registration 
statement  or  report  filed  on  this  Form  shall 
be  signed  manually.  Unsigned  copies  shall  be 
conformed. 

***** 

(10)  Where  this  Form  requires  a  manual 
signature  on  a  document,  the  document  may 
be  manually  signed,  signed  using  typed 
signatures,  or  signed  using  duplicated  or 
facsimile  versions  of  manual  signatures. 
Where  typed,  duplicated  or  focsimile 
signatures  are  used,  each  signatory  must 
manually  sign,  no  later  than  the  time  of 
filing,  a  signature  page  or  other  document 
authenticating,  acknowledging  or  otherwise 
adopting  the  signature  that  appears  in  the 
filing.  That  manually  signed  page  or 
document  must  be  retained  for  five  years  by 
the  registrant  and  must  be  furnished  to  the 
Commission  or  its  staff  upon  request. 
***** 

Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form 40- 
F.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  registration  statement  [report]  on  its 
behalf  The  undersigned  certifies  that  he/she 
has  read  this  registration  statement  [report] 
and  to  his/her  knowledge  the  registration 
statement  (report]  does  not  contain  any 
untrue  statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading. 


(Registrant)   

By  (Signature  and  Title) 
Date    


The  following  persons  certify  that  they 
have  read  this  registration  statement  [report] 
and  to  their  knowledge  the  registration 
statement  [report]  does  not  contain  any 
untrue  statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  below  on  behalf 
of  the  registrant  and  in  the  capacities  and  on 
the  dates  indicated. 

By  (Signatiu«  and  Title)    

Date    


By  (Signature  and  Title) 
Date    


/nstrucfjons 

A.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
registration  statement  or  repwrt: 

(1)  the  registrant; 

(2)  its  principal  executive  officer  or 
officers; 

(3)  its  principal  financial  officer; 

(4)  its  controller  or  principal  accounting 
officer; 

(5)  at  least  the  majority  of  its  board  of 
directors;  and 

(6)  its  authorized  representative  in  the 
United  States. 

B.  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
registration  statement  or  report. 

C.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  registration  statement 
or  report  beneath  the  person's  signature.  Any 
person  who  occupies  more  than  one  of  the 
specified  positions  must  indicate  each 
capacity  in  which  that  person  signs  it.  Sea 
Exchange  Act  Rule  12b-ll(d)  concerning 
manual  signatures  and  Item  601  of 
Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 
***** 

126.  By  amending  Form  6-K  (referenced  in 
§  249.306)  by  revising  the  second  paragraph 
of  General  Instruction  B.,  by  revising  General 
Instruction  C,  by  adding  General  Instruction 
E.,  by  adding  four  lines  to  the  cover  page,  a 
sentence  and  a  check  box  to  the  cover  f)age 
immediately  before  "Signatures";  and  by 
revising  the  Signatures  section  to  read  as 
follows: 

Note:  The  text  of  Form  6-K  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  6-K 


General  Instructions 


B.  Information  and  Document  Required  To 
Be  Furnished 

***** 

The  information  required  to  be  furnished 
pursuant  to  (i),  (ii)  or  (iii)  above  is  that  which 
is  material  with  respect  to  the  issuer  and  its 
subsidiaries.  The  information  may  concern, 
for  example: 

1.  Changes  in  business; 

2.  Changes  in  the  issuer's  name; 

3.  Changes  in  control; 

4.  Acquisitions  or  dispositions  of  assets; 

5.  Bankruptcy  or  receivership; 

6.  Changes  in  the  issuer's  certifying 
accountants; 

7.  The  financial  condition  and  results  of 
operations; 

8.  Material  legal  proceedings; 

9.  Changes  in  securities  or  in  the  security 
for  registered  securities; 

10.  Material  modifications  to  the  rights  of 
security  holders; 

11.  Material  increases  or  decreases  in  the 
amount  outstanding  of  securities  or 
indebtedness; 

12.  Material  defaults  on  indebtedness, 
material  arrearages  in  dividends  and  other 
material  delinquencies; 

13.  The  results  of  the  submission  of  matters 
to  a  vote  of  security  holders; 

14.  Transactions  with  directors,  officers,  or 
principal  security  holders; 

15.  Departure  of  the  issuer's  chief 
executive  officer,  chief  financial  officer,  chief 
operating  officer  or  president  (or  anyone 
serving  ^ose  functions); 

16.  The  granting  of  options  or  payment  of 
other  compensation  to  directors  or  officers; 
and 

17.  Any  other  information  that  the  issuer 
deems  of  importance  to  security  holders. 


C.  Preparation  and  Filing  of  Report 

1.  This  report  shall  consist  of:  a  cover  page, 
the  document  or  report  furnished  by  the 
issuer  and  a  signature  page.  Furnish  to  the 
Commission  eight  complete  copies  of  each 
ref>ort  on  this  Form.  File  with  any  national 
securities  exchange  or  the  Nasdaq  stock 
market  on  which  any  class  of  the  registrant's 
securities  is  listed  at  least  one  complete  copy 
of  the  rejxjrt. 

2.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
report: 

(a)  the  principal  executive  officer  or 
officers; 

(b)  the  principal  financial  officer; 

(c)  the  controller  or  principal  accounting 
officer. 

3.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  position  must  indicate  each 
capacity  in  which  that  person  signs  it.  See 
Exchange  Act  Rule  12b-ll(d)  concerning 
manual  signatures  and  Item  601  of 
Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 


E.  Voluntary  Reporting  of  Other  Events  of 
Information 

A  foreign  private  issuer  also  may  use  this 
Form  to  disclose  voluntarily  events  and 


information  thi 
or  importance  i 
encourage  fore: 
voluntary  repo 
they  learn  aboi 
disclosing. 


(Address  of  pri 
(Web  Site  Add 
(E-mail  Addre: 


If  you  are  sul 
voluntarily  pui 
E4,  check  the  fc 

Signatures* 

The  registrai 
all  of  the  requi 
K;  The  registra 
caused  and  aul 
sign  this  repor 
undersigned  a 
this  repwrt  and 
report  does  no 
of  a  material  b 
fact  necessary 
statements  mai 
circumstances 
not  misleading 
certifies  that  b 
this  report  to  e 
board  of  direct 
(Registrant)  _ 
By  (Signature  < 
Date    


Note:  The  te 
these  amendm 
Code  of  Feden 

U.S.  Securities 
Washington,  E 

Form  8-K— Ci 


(Web  Site  Add 

(^•mail  Addre: 

*i        •         * 

General  Instn 

•         *         * 
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7/  Required  To 


0  be  furnished 
jve  is  that  which 
e  issuer  and  its 

1  may  concern. 


and  results  of 


to  the  rights  of 

icreases  in  the 
ties  or 

iebtedness, 
ids  and  other 

ission  of  matters 

tors,  officers,  or 


or  payment  of 
>rs  or  officers; 


information  that  it  believes  may  be  of  interest 
or  impKjrtance  to  its  security  holders.  We 
encourage  foreign  private  issuers  to  submit 
voluntary  reports  on  this  Form  promptly  after 
they  learn  about  the  information  they  are 
disclosing. 


F*nn6-K 


(Address  of  principal  executive  offices) 


(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 

*         •         •         *         * 

If  you  are  submitting  information 
voluntarily  pursuant  to  General  Instruction 
E.,  check  the  following  box.  (    ] 

Signatures  * 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  6- 
K.  The  registrant  also  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  report  on  its  behalf.  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  undersigned  also 
certifies  that  he/she  has  provided  a  copy  of 
this  report  to  each  member  of  the  registrant's 
board  of  directors. 

(Registrant)  

By  (Signature  and  Title)    

Date    


*  See  General  Instruction  C. 

By  amending  Form  8-K  (referenced  in 
§  249.308)  by  adding  four  lines  to  the 
cover  page,  by  revising  General 
Instruction  B.I.;  by  redesignating 
General  Instructions  B.3.  and  B.4.  as 
General  Instructions  B.2.  and  B.3.;  by 
revising  General  Instruction  E., 
paragraph  (a)  and  the  Instruction 
following  paragraph  (b)  of  Item  4;  by 
adding  Items  10, 11, 12, 13  and  14;  and 
by  revising  the  Signatures  section  to 
read  as  follows: 

Note:  The  text  of  Form  &-K  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

U.S.  Securities  and  Exdiange  Commission, 
Washington,  D.C.  20549 

Form  8-K — Current  Report 

***** 

Registrant's  telephone  number,  including 
I  area  code 

(Web  Site  Address,  if  any) 

(E-mail  Address,  if  any) 

*ll      *         *         *         * 
General  Instructions 


B.  Events  To  Be  Reported  and  Time  for  Filing 
of  Reports 

1.  The  date  on  which  a  report  required  by 
this  Form  is  due  is  as  follows: 

(a)  With  respect  to  Items  1-3,  6, 9, 10,  and 
13  of  this  Form,  within  5  calendar  days  after 
the  occurrence  of  the  event; 

(b)  With  respect  to  Item  7  of  this  Form,  in 
accordance  with  paragraph  (a)(4)  of  that 
Instruction; 

(c)  With  respect  to  Item  8  of  this  Form, 
within  5  calendar  days  after  the  date  on 
which  the  registrant  makes  the  determination 
to  use  a  fiscal  year  end  different  than  that 
used  in  its  most  recent  filing  with  the 
Commission;  and 

(d)  With  respect  to  Items  4, 11  and  12  of 
this  Form,  within  one  business  day  after  the 
reportable  event  occurred.  In  the  case  of  Item 
11,  if  the  default  occurred  on  a  Saturday, 
Sunday  or  federal  holiday,  the  due  date 
would  be  within  two  business  days  after  the 
day  the  default  occurred. 

(e)  With  respect  to  Item  14  of  this  Form: 

(1)  The  date  on  which  financial 
information  for  the  registrant's  most  recent 
fiscal  year  is  publicly  released,  but  no  later 
than  60  calendar  days  after  the  end  of  that 
fiscal  year;  and 

(2)  The  date  on  which  financial 
information  for  the  registrant's  most  recent 
quarter  (except  for  the  last  quarter  of  any 
fiscal  year)  is  publicly  released,  but  no  later 
than  30  calendar  days  after  the  end  of  that 
quarter. 

/nstructjo/i  to  General  Instruction  B.l.(e): 
No  report  under  Item  14  is  due,  however, 
if  the  registrant  has  filed  its  Form  10-Q  (or 
Form  10-QSB)  or  Form  10-K  (or  Form  10- 
KSB)  for  the  period  that  is  required  to  be 
presented  in  the  Item  14  report 
***** 

E.  Signature  and  Filing  of  Report 

1.  File  with  the  Commission  three 
complete  copies  of  the  report,  including  any 
financial  statements,  exhibits  or  other  papers 
or  documents  filed  as  a  p»art  thereof,  and  five 
additional  copies  which  need  not  include 
exhibits.  File  with  any  national  securities 
exchange  or  the  Nasdaq  stock  market  on 
which  any  class  of  the  registrant's  securities 
is  listed  at  least  one  complete  copy  of  the 
report,  including  any  financial  statements, 
exhibits  or  other  documents  filed  as  a  part  of 
it. 

2.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
report: 

(a)  The  principal  executive  officer  or 
officers; 

(b)  The  principal  financial  officer;  and 

(c)  The  controller  or  principal  financial 
officer. 

3.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  position  must  indicate  each 
capacity  in  which  that  person  signs  it.  See 
Exchange  Act  Rule  12b-ll(d)  concerning 
manual  signatures  and  Item  601  of 
Regulation  S-K  concerning  signatures 
pursucmt  to  powers  of  attorney. 


Item  4.  Changes  in  Registrant's  Certifying 
Accountant 

(a)  Provide  the  information  required  by 
Item  304(a)(1)  of  Regulation  S-K,  including 
compliance  with  the  related  instructions  to 
Item  304  and  with  Item  304(a)(3),  if  the 
registrant's  principal  independent  accountant 
or  a  significant  subsidiary's  independent 
accountant  upon  whom  die  registrant's 
principal  accountant  expressed  reliance  in  its 
report: 

(1)  resigns; 

(2)  declines  to  stand  for  re-election  after 
the  current  audit; 

(3)  is  dismissed; 

(4)  notifies  the  registrant  that  reliance  on 
its  prior  audit  report  with  respect  to  the 
registrant  or  a  significant  subsidiary  is  no 
longer  piermissible;  or 

(5)  notifies  the  registrant  that  it  will  not 
consent  to  the  use  of  its  prior  audit  report 
with  resi>ect  to  the  registrant  or  a  significant 
subsidiary  in  a  filing  with  the  Commission. 

(b)*  *  * 

Instruction.  The  events  described  in 
paragraphs  (a)(1) — (a)(5)  are  reportable  events 
separate  from  the  engagement  of  a  new 
independent  accountant.  On  some  occasions 
involving  a  change  in  accoimtants,  two 
reports  on  Form  8-K  will  he  required.  (For 
example,  the  registrant  may  file  the  first 
Form  8-K  upon  the  accountant's  resignation 
and^he  second  Form  8-K  upon  the  later 
engagement  of  a  new  accountant.)  Under 
such  circumstances,  the  registrant  need  not 
disclose  information  ordinarily  required  in 
the  second  Form  8-K  if  it  was  previously 
disclosed  in  the  first  Form  8-K. 


Item  10.  Material  Modifications  to  the  Rights 
of  Security  Holders 

(a)  If  the  instruments  defining  the  rights  of 
holders  of  any  class  of  registered  securities 
have  been  materially  modified,  identify  the 
clas«  of  securities  involved  and  state  briefly 
the  general  effect  of  the  modification  uf)on 
those  holders'  rights. 

(b)  If  the  rights  evidenced  by  any  class  of 
registered  securities  have  been  materially 
limited  or  qualified  by  the  issuance  or 
modification  of  any  other  class  of  securities, 
state  briefly  the  general  effect  of  the  issuance 
or  modification  upon  the  rights  of  holders  of 
the  registered  securities. 

Instruction.  Working  capital  restrictions 
and  other  limitations  up)on  the  payment  of 
dividends  are  to  be  repwrted  pursuant  to  Item 
9. 

Item  11.  Defaults,  Dividend  Arrearages  and 
Delinquencies 

(ei  Disclose  the  information  required  by 
paragraph  (b)  of  this  Item  if.  with  resi>ect  to 
indebtedness  of  the  registrant  or  any  of  its 
significant  subsidiaries  exceeding  5%  of  the 
total  assets  of  the  registrant  and  its 
consolidated  subsidiaries,  there  has  been: 

(1)  any  material  default  in  the  payment  of 
principal,  interest,  a  sinking  or  purchase 
fund  installment;  or 

(2)  cmy  other  material  default. 

(b)  Identify  the  indebtedness  and  state  the 
nature  of  the  default.  In  the  case  of  such  a 
default  under  paragraph  (a)(1),  state  the 
amount  of  the  defeult  and  the  total  arrearage 
on  the  date  of  filing  this  report 
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Instruction.  Paragraph  (a)  refers  only  to 
events  that  have  become  defaults  under  the 
governing  instruments,  i.e.,  after  the 
expiration  of  any  grace  period  and 
compliance  with  any  notice  requirements. 

(c)  Disclose  the  information  required  by 
paragraph  (d)  of  this  Item  if  there  is  any 
material  arrearage  in  the  payment  of 
dividends  or  any  other  material  delinquency 
with  respect  to: 

(1)  Any  class  of  the  registrant's  preferred 
stock  that  is  registered; 

(2)  Any  class  of  the  registrant's  preferred 
stock  that  ranks  prior  to  any  class  of  the 
registrant's  securities  that  is  registered;  or 

(3)  Any  class  of  preferred  stock  of  any 
significant  subsidiary  of  the  registrant. 

(d)  State  the  title  of  the  class  and  state  the 
nature  of  the  arrearage  or  delinquency.  In  the 
case  of  an  arrearage  in  the  payment  of 
dividends,  state  the  amount  and  the  total 
arrearage  as  of  the  date  of  filing  this  report. 

Instruction  to  Item  11.  You  need  not  report 
under  this  Item  defaults  or  dividend 
arrearages  relating  to  any  class  of  securities 
all  of  which  is  owned  by,  or  for  the  account 
of,  the  registrant  or  its  wholly-owned 
subsidiaries. 

Item  12.  Departure  of  Registrant's  Key 
Officers 

If  the  registrant's  chief  executive  officer, 
chief  financial  officer,  chief  operating  officer, 
president  or  any  person  serving  an  equivalent 
function,  has  ceased  serving  the  registrant  in 
that  capacity: 

(a)  State  the  date  when  that  occurred; 

(b)  Indicate  the  reason  for  his  or  her 
departure;  and 

(c)  State  the  name  of  any  person  chosen, 
to  date,  as  a  replacement. 

Item  13.  Name  Change 

If  the  registrant  has  changed  its  name,  state 
both  the  former  name  and  the  current  name 
of  the  registrant. 

Item  14.  Annual  and  Quarterly  Financial 
Information 

(a)  Provide  the  financial  information 
required  by  Item  301  of  Regulation  S-K,  in 
a  table  designed  to  facilitate  comparison,  for 
the  following  periods: 

(1)  If  the  most  recently  completed  fiscal 
period  was  the  registrant's  fiscal  year: 

(i)  The  most  recently  fiscal  year  ended;  and 
(ii)  The  preceding  fiscal  year  (or  for  the  life 
of  the  registrant  and  its  predecessor,  if  less). 

(2)  If  the  most  recently  completed  fiscal 
period  was  one  of  the  first  three  quarters  of 
the  registrant's  fiscal  year: 

(i)  The  most  recent  fiscal  quarter  ended; 

(ii)  The  quarterly  periods  between  the  end 
of  the  last  fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter;  and 

(iii)  The  periods  of  the  preceding  fiscal 
year  corresponding  to  the  periods  referred  to 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii). 

Instructions  to  Item  14. 

The  financial  information  required  by  this 
Item  means  the  financial  information  for  the 
registrant  and  its  subsidiaries  on  a 
consolidated  basis.  The  financial  information 
may  be  unaudited. 

Signatures* 

The  registrant  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 


sign  this  report  on  its  behalf.  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  undersigned  also 
certifies  that  he/she  has  provided  a  copy  of 
this  report  to  each  member  of  the  registrant's 
board  of  directors. 

(Registrant) 

By  (Signature  and  Title)    

Date    

•  See  General  Instruction  E. 

128.  By  amending  Form  10-Q 
(referenced  in  §  249.308a)  by  revising 
General  Instructions  A..  F.,  G.,  and 
H.2.b.;  by  adding  four  lines  to  the  cover 
page,  by  adding  Item  lA.  to  Part  II;  and 
in  Part  II,  Item  2  by  revising  the 
heading,  by  removing  paragraphs  (a) 
and  (b)  and  the  Instruction  following 
paragraph  (d),  and  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (a) 
and  (b);  by  removing  Item  3  of  Part  II; 
by  redesignating  Items  4,  5  and  6  of  Part 
n  as  Items  3,  4  and  5  of  Part  II;  and  by 
revising  the  Signatures  section  to  read 
as  follows: 

Note:  The  text  of  Form  lO-Q  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form 10-Q 


General  Instructions 

A.  Rule  as  to  Use  of  Form  10-Q 

1.  Unless  eligible  to  use  Form  10-QSB,  a 
registrant  must  use  Form  10-Q  for  quarterly 
reports  under  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934  as  required 
by  Exchange  Act  Rule  13a-13  or  Rule  15d- 
13.  A  registrant  must  file  a  quarterly  report 
on  this  Form  within  45  days  after  the  end  of 
each  of  the  first  three  fiscal  quarters  of  each 
fiscal  year.  It  need  not  file  a  quarterly  report 
for  the  fourth  quarter  of  any  fiscal  year. 

2.  Unless  eligible  to  use  Form  10-QSB,  a 
registrant  also  must  use  Form  10-Q  for 
transition  and  quarterly  reports  under 
Exchange  Act  Rule  13a-10  or  Rule  15d-10. 
It  must  file  those  reports  in  accordance  with 
the  requirements  set  forth  in  those  Rules 
which  are  applicable  when  a  registrant 
changes  its  fiscal  year  end. 
***** 

F.  Filed  Status  of  Market  Risk  Disclosure  in 
the  Form  10-Q 

Pursuant  to  Exchange  Act  Rule  13a-13(d) 
and  Rule  15d-13(d),  market  risk  disclosures 
required  by  Item  3  of  Part  I  of  this  Form  are 
not  deemed  to  be  "filed"  for  purposes  of 
Section  18  of  the  Act.  That  disclosure  is 
therefore  not  subject  to  the  liabilities  of 
Section  18.  Disclosure  required  by  other 
Items  of  the  Form  is  "filed"  for  purposes  of 


Section  18,  however,  even  if  it  is  also 
required  by  Item  3  of  Part  I  of  the  Form. 
Market  risk  disclosure  required  by  Item  3  of 
Part  I  of  this  Form  is  subject  to  all  other 
provisions  of  the  Act. 

G.  Signature  and  Filing  of  Report 

1.  File  with  the  Commission  three 
complete  copies  of  the  report,  including  any 
financial  statements,  exhibits  or  other  papers 
or  documents  filed  as  a  part  thereof,  and  five 
additional  copies  which  need  not  include 
exhibits.  File  with  each  exchange  or  the 
Nasdaq  stock  market  on  which  any  class  of 
securities  of  the  registrant  is  registered  at 
least  one  complete  copy  of  the  report, 
including  any  financial  statements,  exhibits 
or  other  papers  or  documents  filed  as  a  part 
thereof.  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the  Commission 
and  with  each  exchange  or  market.  Type  or 
print  signatures  on  copies  not  manually 
signed.  See  Exchange  Act  Rule  12b-ll(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

2.  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
report: 

a.  The  registrant; 

b.  Its  principal  executive  officer  or  officers; 

c.  Its  principal  financial  officer; 

d.  Its  controller  or  principal  accounting 
officer;  and 

e.  At  least  the  majority  of  its  board  of 
directors. 

3.  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  report. 

4.  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
report. 

5.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  of  the  specified  positions  must 
indicate  each  capacity  in  which  that  person 
signs  it. 

H.  Omission  of  Information  by  Certain 
Wholly-Owned  Subsidiaries 
*         »         *         •         » 
2  *   *   * 

b.  Such  registrants  may  omit  the 
information  called  for  by  Item  2  of  Part  II, 
Sales  of  Securities  and  Use  of  Proceeds,  and 
Item  3.  of  Part  II,  Submission  of  Matters  to 
a  Vote  of  Security  Holders. 


Form  10-Q 


(Registrant's  telephone  number,  including 
area  code) 

(Web  Site  Address,  if  any) 


Item' 1  A.  Updatt 

Set  forth  any  i 
compmny  risk  fa 
lA.  of  Part  I  of  I 
not  included  in 
most  recent  Sec 
statement  or  Exi 
has  changed  sin 
statement  or  am 
risk  fector  unde 
describes  the  ris 
risk  factors  in  p 
with  Exchange  i 

Item  2.  Sales  of 
Proceeds 


Statures* 

The  registrant 
caused  and  autl 
sign  this  report 
undersigned  cei 
this  report  and  I 
report  does  not 
of  a  material  fee 
fact  necessary  ij 
statements  mad 
circumstances  i 
not  misleading. 

(Registrant)  

By  (Signatiire  aj 

Date    

The  followin{ 
have  read  this  r 
the  report  does 
statement  of  a  n 
a  material  fact  i 
statements  mad 
circumstances  i 
not  misleading, 
certify  that  they 
of  the  registrant 
the  dates  indica 


(E-mail  Address,  if  any) 

***** 

Part  n — Other  Information: 

*         •         *         *         » 


*  See  General 

129.  By  am« 
(referenced  in 
four  lines  to  t] 
removing  Gen 
redesignating 
and  H.  as  Gen 
G.;  in  newly  d 
Instructions  E 
first  sentence 
E.3.,E.4.,E.5. 
General  Instn 
title  and  remo 
6(a)"  and  add 
words  "Item  J 
G.;  in  Part  n.  1 
revising  the  ti 
paragraphs  [a, 
Instruction  to 
paragraph  (d) 
paragraphs  [c. 
and  (b);  by  rei 
redesignating 
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Beer  or  officers; 
cer; 


id  title  of  each 
meath  the 
1  who  occupies 
[Ktsitions  must 
h  that  person 


Item' 1  A.  Updated  Company  Risk  Factors 

Set  forth  any  material  disclosure  regarding 
company  risk  factors  (as  described  in  Item 
lA.  of  Part  I  of  Form  10-K)  that  either  was 
not  included  in  the  later  of  the  registrant's 
most  recent  Securities  Act  registration 
statement  or  Exchange  Act  annual  report,  or 
has  changed  since  the  date  of  that  registration 
statement  or  annual  report.  Set  forth  each 
risk  iacXoT  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  factors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 

Item  2.  Sales  of  Securities  and  Use  of 
Proceeds 


Statures* 

The  registrant  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  report  on  its  behalf.  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  feet  or  omit  to  state  a  material 
feet  necessary  in  order  to  make  the 
statements  made,  in  light  of  th3 
circumstances  under  which  they  were  made, 
not  misleading. 

(Registrant) 


By  (Signat\ire  and  Title) 
Date    


The  following  persons  certify  that  they 
have  read  this  report  and  to  their  knowledge 
the  report  does  not  contain  any  untrue 
statement  of  a  material  feet  or  omit  to  state 
a  material  feet  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  below  on  behalf 
of  the  registrant  and  in  the  capacities  and  on 
the  dates  indicated. 

By  (Signature  and  Title)    

Date    : 


By  (Signature  and  Title) 
Date    


*  See  General  Instruction  G. 

129.  By  amending  Form  10-QSB 
(referenced  in  §  249.308b)  by  adding 
four  lines  to  the  cover  page;  by 
removing  General  Instruction  E.;  by 
redesignating  General  Instructions  F.,  G. 
and  H.  as  General  Instructions  E.,  F.  and 
G.;  in  newly  designated  General 
Instructions  E,  F  and  G,  by  revising  the 
first  sentence  of  E.l.  and  E.2.;  by  adding 
E.3.,  E.4.,  E.5.  and  E.6.;  by  revising 
General  Instruction  F.2.(b);  by  adding  a 
title  and  removing  the  words  "Item 
6(a)"  and  adding,  in  their  place,  the 
words  "Item  5(a)"  in  General  Instruction 
G.;  in  Part  II,  by  adding  Item  lA;  by 
revising  the  title  in  Item  2;  by  removing 
paragraphs  (a)  and  (b)  and  the 
Instruction  to  Item  2  following 
paragraph  (d)  and  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (a) 
and  (b);  by  removing  Item  3;  and 
redesignating  Items  4,  5  and  6  as  Items 


3,  4  and  5;  and  by  revising  the 
Signatures  section  to  read  as  follows: 

Note:  The  text  of  Form  10-QSB  does  not 
and  this  amendment  will  not  appear  in  the 
Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington.  D.C  20549 

Form  10-QSB 


(Registrant's  telephone  number,  including 
area  code) 

(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 


General  Instructions 


E.  Signature  and  Filing  of  Report 

1.  File  three  "complete"  copies  and  five 
"additional"  copies  of  the  report  with  the 
Commission  and  file  at  least  one  complete 
copy  with  each  exchange  or  the  Nasdaq  stock 
market  on  which  any  class  of  securities  of  the 
registrant  is  registered.  *  *  * 

2.  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the  Commission 
and  with  each  exchange  or  market  Type  or 
print  signatures  on  copies  not  manually 
signed.  See  Exchange  Act  Rule  12b-ll 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-B  concerning  signatures 
pursuant  to  powers  of  attorney. 

3.  The  following  p>ersons,  or  persons 
performing  similar  functions,  must  sign  the 
report: 

(a)  The  small  business  issuer, 

(b)  Its  principal  executive  officer  or 
officers; 

(c)  Its  principal  financial  officer, 

(d)  Its  controller  or  principal  accounting 
officer;  and 

(e)  At  least  the  majority  of  its  board  of 
directors. 

4.  Where  the  small  business  issuer  is  a 
foreign  issuer,  its  authorized  representative 
in  the  United  States  also  must  sign  the  report 

5.  Where  the  small  business  issuer  is  a 
limited  partnership,  its  general  partner  must 
sign.  Where  the  general  partner  is  a 
corporation,  the  majority  of  the  board  of 
directors  of  the  corporate  general  partner 
must  sign  the  report. 

6.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  of  the  specified  positions  must 
indicate  each  capacity  in  which  that  person 
signs. 

F.  Omission  of  Information  by  Certain 
Wholly-Owned  Subsidiaries 

***** 
2   «  »  » 

b.  Such  registrants  may  omit  the 
information  called  for  by  Items  2  and  3  of 
PartD. 

G.  Exhibits 


Part  n — Other  Information: 

***** 

Item  lA.  Updated  Company  Risk  Factors 

Set  forth  any  material  disclosure  regarding 
company  risk  factors  (as  described  in  Item 
lA.  of  Form  10-KSB)  that  either  was  not 
included  in  the  later  of  the  registrant's  most 
recent  Securities  Act  registration  statement  or 
Exchange  Act  annual  rep>ort,  or  has  changed 
since  the  date  of  that  registration  statement 
or  annual  report.  Set  forth  each  risk  factor 
under  a  caption  that  adequately  describes  the 
risk.  Provide  the  discussion  of  risk  factors  in 
plain  English  in  accordance  with  Exchange 
Act  Rule  12b-24. 

Item  2.  Sales  of  Securities  and  Use  of 
Proceeds 


Signatures* 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  10- 
QSB.  The  registrant  also  certifies  that  it  has 
duly  caused  and  authorized  the  undersigned 
to  sign  this  report  on  its  behalf  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  feet  or  omit  to  state  a  material 
feet  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading. 

(Registrant)   

By  (Signature  and  Title)    

Date    

The  following  persons  certify  that  they 
have  read  this  report  and  to  their  knowledge 
the  repiort  does  not  contain  any  untrue 
statement  of  a  material  feet  or  omit  to  state 
a  material  feet  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
eircymstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  Iwlow  on  behalf 
of  the  registrant  and  in  the  capacities  and  on 
the  dates  indicated. 


By  (Signature  and  Title) 
Date    


By  (Signature  and  Title) 
Date    


*See  General  Instruction  F. 

130.  By  amending  Form  10-K  (referenced 
in  §  249.310)  by  revising  General  Instruction 
D.(l)  and  D.(2);  by  redesignating  General 
Instruction  D.(3)  as  General  Instruction  D.(7); 
by  adding  General  Instructions  D.(3],  D.(4), 
D.(5)  and  D.(6);  by  revising  the  first  two 
sentences  of  General  Instruction  G.(4);  by 
adding  four  lines  to  the  cover  page;  in  Part 
I,  by^dding  Item  lA.  and  by  revising  Item 
2  and  the  Signatures  section  to  read  as 
follows: 

Note:  The  text  of  Form  10-K  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C  20M9 

Form  10-K 
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General  Instructions 


D.  Signature  and  Filing  of  Report 

(1)  File  with  the  Commission  three 
complete  copies  of  the  report,  including  any 
financial  statements,  exhibits  or  other  pajjers 
or  documents  filed  as  a  port  thereof,  and  five 
additional  copies  which  need  not  include 
exhibits.  File  with  each  exchange  or  the 
Nasdaq  stock  market  on  which  any  class  of 
securities  of  the  registrant  is  registered  at 
least  one  complete  copy  of  the  report, 
including  any  financial  statements,  exhibits 
or  other  papers  or  documents  filed  as  a  part 
thereof 

(2)  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the  Commission 
and  with  each  exchange  or  market.  Type  or 
print  signatures  on  copies  not  manually 
signed.  See  Exchange  Act  Rule  12b-ll(d) 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-K  concerning  signatures 
pursuant  to  powers  of  attorney. 

(3)  The  following  persons,  or  persons 
performing  similar  functions,  must  sign  the 
report: 

(a)  The  registrant; 

(b)  Its  principal  executive  officer  or 
officers; 

(c)  Its  principal  financial  officer; 

(d)  Its  controller  or  principal  accounting 
officer;  and 

(e)  At  least  the  majority  of  its  board  of 
directors. 

(4)  Where  the  registrant  is  a  foreign  issuer, 
its  authorized  representative  in  the  United 
States  also  must  sign  the  report. 

(5)  Where  the  registrant  is  a  limited 
partnership,  its  general  partner  must  sign. 
Where  the  general  partner  is  a  corporation, 
the  majority  of  the  board  of  directors  of  the 
corporate  general  partner  must  sign  the 
repwrt. 

(6)  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  of  the  sp)ecified  positions  must 
indicate  each  capacity  in  which  that  person 
signs  it. 


G.  Information  To  Be  Incorporated  by 
Reference 

***** 

(4)  Although  Exchange  Act  Rule  12b-13 
requires  that  this  report  contain  the  numbers 
and  captions  of  all  items,  the  material 
incorporated  by  reference  into  the  report 
generally  need  not  contain  the  numbers  and 
captions.  You  must,  however,  caption  the 
information  provided  in  response  to  Item  lA. 
as  "Company  Risk  Factors"  even  when 
incorporated  by  reference. 


Form  10-K 


(Issuer's  telephone  number,  including  area 
code) 


(E-mail  Address,  if  any) 


Parti 


Item  lA.  Company  Risk  Factors 


Set  forth,  under  the  caption  "Company 
Risk  Factors,"  the  most  significant  factors 
with  respect  to  the  registrant's  business, 
operations,  industry,  or  financial  position 
that  may  have  a  negative  impact  on  the 
registrant's  future  financial  performance. 
Explain  briefly  how  the  risk  affects  the 
registrant.  Do  not  present  risk  factors  that 
could  apply  to  any  registrant.  Set  forth  each 
risk  factor  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  factors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 

Item  2.  Properties 

(a)  Furnish  the  information  required  by 
Item  102  of  Regulation  S-K;  and 

(b)  If  the  registrant  is  a  real  estate  entity  as 
defined  in  Item  1101  of  Regulation  S-K, 
furnish  the  information  required  by  Items 
1105, 1106  and  1107  of  Regulation  S-K  in 
lieu  of  the  information  required  by  paragraph 
(a)  of  this  Item. 


Signatures* 

The  registrant  certifies  that  it  has  duly 
caused  and  authorized  the  undersigned  to 
sign  this  report  on  its  behalf  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading. 

(Registrant) 

By  (Signature  and  Title)    

Date 


3";  by  removing  the  words  "S-3  (if  the  issuer 
incorporates  by  reference  transitional 
Exchange  Act  reports)"  in  General 
Instruction  H.(b);  by  adding  Item  lA.  to  Part 
I,  by  adding  Item  1  A.  to  Part  II  of  the 
"Information  Required  in  Annual  Report  of 
Transitional  Small  Business  Issuers"  section; 
and  by  revising  the  Signatures  section  to  read 
as  follows: 


The  following  persons  certify  that  they 
have  read  this  report  and  to  their  knowledge 
the  report  does  not  contain  any  untrue 
statement  of  a  material  fact  or  omit  to  state 
a  material  fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  below  on  behalf 
of  the  registrant  and  in  the  capacities  and  on 
the  dates  indicated. 

By  (Signature  and  Title)    

Date    


By  (Signature  and  Title) 
Date 


(Web  Site  Address,  if  any) 


"See  General  Instruction  D. 

***** 

131.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  adding  four 
lines  to  the  cover  page;  in  General  Instruction 
C,  by  revising  the  first  sentence  and  removing 
the  last  sentence  of  C.I.;  by  revising  C.2.;  by 
redesignating  C.3.  as  C.7.;  by  adding  General 
Instructions  C.3.,  C.4.,  C.5.  and  C.6.;  by 
revising  the  first  two  sentences  of  General 
Instruction  E.4.;  by  removing  the  words  "S- 
4"  and  adding,  in  their  place,  the  words  "SB- 


Note:  The  text  of  Form  10-KSB  does  not 
and  this  amendment  will  not  appear  in  the 
Code  of  Federal  Regulations. 

U.S.  Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Form  10-KSB 


(Registrant's  telephone  number,  including 
area  code) 

(Web  Site  Address,  if  any) 


(E-mail  Address,  if  any) 


General  Instructions 


C.  Signature  and  Filing  of  Report 

***** 

1.  File  three  "complete"  copies  and  five 
"additional"  copies  of  the  report  with  the 
Commission  and  file  at  least  one  complete 
copy  with  each  exchange  or  the  Nasdaq  stock 
market  on  which  any  class  of  securities  of  the 
registrant  is  registered.  *  *  * 

2.  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the  Commission 
and  with  each  exchange  or  market.  Type  or 
print  signatures  on  copies  not  manually 
signed.  See  Exchange  Act  Rule  12b-ll 
concerning  manual  signatures  and  Item  601 
of  Regulation  S-B  concerning  signatures 
pursuant  to  powers  of  attorney. 

3.  The  following  persons,  or  pwrsons 
performing  similar  functions,  must  sign  the 
report: 

(a)  The  small  business  issuer; 

(b)  Its  principal  executive  officer  or 
officers; 

(c)  Its  principal  financial  officer; 

(d)  Its  controller  or  principal  accounting 
officer;  and 

(e)  At  least  the  majority  of  its  board 
of  directors. 

4.  Where  the  small  business  issuer  is  a 
foreign  issuer,  its  authorized  representative 
in  the  United  States  also  must  sign  the  report. 

5.  Where  the  small  business  issuer  is  a 
limited  partnership,  its  general  partner  must 
sign.  Where  the  general  partner  is  a 
corporation,  the  majority  of  the  board  of 
directors  of  the  corporate  general  partner 
must  sign  the  report. 

6.  Type  or  print  the  name  and  title  of  each 
person  who  signs  the  report  beneath  the 
person's  signature.  Any  person  who  occupies 
more  than  one  of  the  specified  positions  must 
indicate  each  capacity  in  which  that  person 
signs. 


4.  Although  E: 
that  this  report  c 
captions  of  all  it 
incorporated  by 
generally  need  n 
captions.  You  m 
information  proi 
as  "Company  Ri 
incorporated  by 


Item  lA.  Compa 

Set  forth,  und( 
Risk  Factors,"  tt 
with  respect  to  t 
operations,  indu 
that  may  have  a 
registrant's  futui 
Explain  briefly  1 
registrant.  Do  nc 
could  apply  to  a 
risk  factor  undei 
describes  the  ris 
risk  factors  in  pi 
with  Exchange  / 


Information  Ret 
Transitional  Sn 


Item  lA.  Compa 

Set  forth,  und 
Risk  Factors,"  tl 
with  respect  to  t 
operations,  indv 
that  may  have  a 
registrant's  futiu 
Explain  briefly  1 
registrant  Do  nc 
could  apply  to  a 
risk  foctor  undei 
describes  the  ris 
risk  factors  in  pi 
with  Exchange  / 


Signatures* 

The  registrant 
all  of  the  requin 
KSB.  The  regisb 
duly  caused  anc 
to  sign  this  repc 
undersigned  cei 
this  report  and  1 
report  does  not  • 
of  a  material  &c 
fact  necessary  ii 
statements  madi 
circumstances  u 
not  misleading. 

(Registrant)  

By  (Signature  ai 
Date    

The  following 
have  read  this  n 
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CSB  does  not 
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ne  complete 
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who  occupies 
positions  must 
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E.  Information  To  Be  Incorporated  by 
Reference 

•         •         *         •         * 

4t  Although  Exchange  Rule  12b-13  requires 
that  this  report  contain  the  numbers  and 
captions  of  all  items,  the  material 
incorporated  by  reference  into  the  report 
generally  need  not  contain  the  niunbers  and 
captions.  You  must,  however,  caption  the 
information  provided  in  response  to  Item  lA. 
as  "Company  Risk  Factors"  even  when 
incorporated  by  reference. 


Parti 


Item  lA.  Company  Risk  Factors 

Set  forth,  under  the  caption  "Company 
Risk  Factors,"  the  most  significant  factors 
with  respect  to  the  registrant's  business, 
opierations,  industry,  or  financial  position 
that  may  have  a  negative  impact  on  the 
registrant's  future  financial  performance. 
Explain  briefly  how  the  risk  affects  the 
registrant.  Do  not  present  risk  factors  that 
could  apply  to  any  registrant.  Set  forth  each 
risk  factor  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  factors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 


InformatioB  Required  in  Annual  Report  of 
Transitional  Snudl  Business  Issues 


Paitn 


Item  lA.  Company  Risk  Factors 

Set  forth,  under  the  caption  "Company 
Risk  Factors,"  the  most  significant  factors 
with  respect  to  the  registrant's  business, 
operations,  industry,  or  financial  ptosition 
that  may  have  a  negative  impact  on  the 
registrant's  future  financial  performance. 
Explain  briefly  how  the  risk  affiects  the 
registrant  Do  not  present  risk  fectors  that 
could  apply  to  any  registrant  Set  forth  each 
risk  factor  under  a  caption  that  adequately 
describes  the  risk.  Provide  the  discussion  of 
risk  factors  in  plain  English  in  accordance 
with  Exchange  Act  Rule  12b-24. 


Signatures* 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  10- 
KSB.  The  registrant  also  certifies  that  it  has 
duly  caused  and  authorized  the  undersigned 
to  sign  this  report  on  its  behalf.  The 
undersigned  certifies  that  he/she  has  read 
this  report  and  to  his/her  knowledge  the 
report  does  not  contain  any  untrue  statement 
of  a  material  foct  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading. 

(Reigistrant)  

By  (Signature  and  Title)    " 

Date    


The  following  persons  certify  that  they 
have  read  this  report  and  to  their  knowledge 


the  report  does  not  contain  any  untrue 
statement  of  a  material  fact  or  omit  to  state 
a  material  fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were  made, 
not  misleading.  The  following  persons  also 
certify  that  they  are  signing  on  behalf  of  the 
registnmt  and  in  the  capacities  and  on  the 
dates  indicated. 

By  (Signature  and  Title)    

Date    

By  (Signature  and  Title)    

Date    


•  See  General  Instruction  C. 


132.  By  amending  Form  18-K 
(referenced  in  §  249.318)  by  adding 
paragraph  lA.,  by  revising  the  "Rule  as 
to  Use  of  Form  18-K"  section  of  the 
Instruction  Book  for  Form  18-K,  and  by 
revising  Instructions  1.  and  3. (a)  of  the 
"Instructions  as  to  the  Preparation  and 
Filing  of  the  Report"  section  to  read  as 
follows: 

Note:  The  text  of  Form  18-K  does  not  and 
this  amendment  will  not  apf>ear  in  the  Code 
of  Federal  Regulations. 

Form  18-K 

lA.  Set  forth,  under  the  caption  "Risk 
Factors":  (i)  the  most  significant  foctors  with 
respect  to  the  registrant's  financial  position; 
and  (ii)  country  risks  that  are  unlikely  to  be 
known  or  anticipated  by  investors.  Explain 
briefly  how  the  risk  affects  the  registrant  Do 
not  present  risk  factors  that  could  apply  to 
any  registrant.  Set  forth  each  risk  factor 
under  a  caption  that  adequately  describes  the 
risL  Provide  the  discussion  of  risk  factors  in 
plaiii  English  in  accordance  with  Exchange 
Act  Rule  12b-24. 


Instmcition  Book  for  Form  18-K 

•         *         *  •         • 

Rule  as  to  Use  of  Form  18-K 

This  Form  is  to  be  used  for  the  annual 
reports  of  foreign  governments  and  political 
subdivisions  thereof. 

Instructions  as  to  the  Preparation  and  Filing 
of  the  Report 

1.  Registrants  shall  file  annual  reports  on 

this  Form  within  nine  months  of  the  close  of 

each  fiscal  year  of  the  registrant 
2  »  *  • 

3. (a)  The  registrant  shall  file  the  report  on 
good  qualify,  ungiazed,  white  paper  no  larger 
than  8*/^  x  11  inches  in  size.  If  reduction  of 
larger  dociiments  would  render  them 
illegible,  the  registrant  may  file  such 
documents  on  paper  larger  than  S'/z  x  11 
inches  in  size.  The  registrant  may  bind  the 
report  on  the  left 
***** 

By  the  Conmiission. 


Dated:  November  13, 1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-31045  Filed  12-3-98;  8:45  am] 
BIUJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  229,  230,  232.  239. 
and  240 

[Release  No.  33-7607;  34-40633;  IC-23520; 
File  No.  S7-2&-08] 

RIN3235-AQ84 

Regulation  of  Takeovers  and  Security 
Holder  Communications 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Securities  and  Exchange 
Commission  proposes  to  update  and 
simplify  the  rules  and  regulations 
applicable  to  takeover  transactions 
(including  tender  offers,  mergers, 
acquisitions  and  similar  extraordinary 
transactions).  We  propose  to  permit 
significantly  more  communications  with 
secimty  holders  and  the  markets  before 
the  filing  of  a  registration  statement 
involving  a  takeover  transaction,  a 
proxy  statement  or  tender  offer 
statement.  We  also  propose  to  put  cash 
and  stock  tender  offers  on  a  more  equal 
regulatory  footing;  integrate  the  forms 
and  disclosiu«  requirements  in  issuer 
tender  offers,  third-party  tender  offers 
and  going  private  transactions  and 
consolidate  the  disclosure  requirements 
in  oqe  location;  permit  security  holders 
to  tender  their  securities  during  a 
limited  period  after  the  successful 
completion  of  a  tender  offer,  more 
closely  align  merger  and  tender  offer 
requirements;  and  update  the  tender 
offer  rules  to  clarify  certain 
requirements  and  reduce  compliance 
burdens  where  consistent  with  investor 
protection.  The  proposals  presented  in 
this  release  should  be  considered 
together  with  the  companion  release 
issued  today,  the  Securities  Act  Reform 
Release. 

DATES:  Comments  should  be  submitted 
on  or  before  April  5, 1999. 
ADDRESSES:  Comments  concerning  the 
proposed  amendments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  (Hommission,  Mail  Stop  6-9, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20549-6009.  Comments  also  may  be 
submitted  electronically  to  the 
following  e-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
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should  refer  to  File  Number  S7-28-98. 
This  file  number  should  be  included  on 
the  subject  line  if  e-mail  is  used  to 
submit  comments.  Comment  letters  will 
be  available  for  inspection  and  copying 
in  the  public  reference  room  at  the  same 
address.  Electronically  submitted 
comment  letters  will  be  posted  on  our 
Internet  web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Moloney,  in  the  Office  of 
Mergers  and  Acquisitions,  or  P.J. 
Himelfarb,  in  the  Office  of  Chief 
Counsel,  Division  of  Corporation 
Finance,  at  (202)  942-2920.  For 
questions  regarding  proposed  Rule  14e- 
5,  please  contact  Irene  A.  Halpin  or 
Michael  R.  Trocchio,  in  the  Office  of 
Risk  Management  and  Control,  Division 
of  Market  Regulation,  at  (202)  942-0772. 
SUPPLEMENTARY  INFORMATION:  We 
propose  amendments  to  Rules  13e-l, 
13e-3, 13e-4, 14a-4, 14a-6, 14a-ll, 
14a-12, 14C-2, 14C-5,  14d-l,  14d-2, 
14d-3,  14d-4,  14d-5,  14d-6,  14d-7, 
14d-9, 14e-l  1  and  Schedules  14A,  14C, 
13E-3,  and  14D-9  2  imder  the  Seciuities 
Exchange  Act  of  1934  ("Exchange 
Act").'  We  also  propose  an  amendment 
to  Item  10  of  Regulation  S-K  ♦  and  a 
new  subpart  of  Regulation  S-K,  the 
1000  series  ("Regulation  M-A");  a  new 
tender  offer  schedule.  Schedule  TO.  that 
would  replace  Schedules  13E-4  and 
14D-1; '  a  new  tender  offer  Rule  14e-5 
that  would  replace  Rule  10b-13;»  and 
new  tender  offer  Rules  14d-ll  and  14e- 
8.  Further,  we  propose  to  amend  Rule 
13(d)  of  Regulation  S-T  and  Rules  of 
Practice  30-1  and  30-3.'  We  also 
propose  amendments  to  Rules  145  and 
432,  and  new  Rule  162,  under  the 
Securities  Act  of  1933  ("Seciuities 
Act").*  In  addition,  in  the  Seciuities  Act 
Reform  Release,^  we  propose  new  rules, 
forms  and  amendments  under  the 
Seciuities  Act  affiecting  the  regulatory 
scheme  for  takeovers.  Some  of  these 
proposals  are  republished  in  this  release 
for  the  convenience  of  readers,  as 
follows:  portions  of  proposed  new 


Forms  C  and  SB-3  and  proposed  new 
Rules  166,  167  and  425. 

Table  of  Contents 


>  17  CFR  240.13e-l:  17  CFR  240.13e-3;  17  CFR 
240.13»-4:  17  CFR  240.14a-(;  17  CFR  240.14a-6;  17 
CFR  240.14a-ll;  17  CFR  240.14a-12:  17  CFR 
240.14C-2: 17  CFR  240.14C-5:  17  CFR  240.14d-l: 
17  CFR  240.14d-2;  17  CFR  240.14d-3:  17  CFR 
240.14<l-t:  17  CFR  240.14<1-S:  17  CFR  240.14d-6: 
17  CFR  240.14<i-7;  17  CFR  240.14<l-9;  and  17  CFR 
240.14e-l. 

» 17  CFR  240.14a-101;  17  CFR  240.14C-101: 17 
CFR  240.13e-100;  and  17  CFR  240.14d-101. 

'15U.S.C  76^  etseq. 

♦17  CFR  229.10. 

» 17  CFR  240.13e-101: 17  CFR  240.14d-100. 

•l7CFR24O.10b-13. 

'  17  CFR  232.13(d);  17  CFR  200.30-1: 17  CFR 
200.30-3. 

•  17  CFR  230.145;  17  CFR  230.432;  15  U.S.C.  77a 
etseq. 

•See Release  No.  33-7606A  (November  13. 1998). 


I.  Executive  Summary  and  Background 

II.  Discussion  of  Proposals 

A.  Overview  of  the  Regulatory  Schemes 

B.  Expand  Communications  Pennitted  in 
Tender  Offers  and  Mergers 

1.  Overview  and  General  Ck)nsiderations 

2.  Eliminate  Restrictions  on  Pre-filing 
Communications 

3.  Waiting  Period  and  Post-Effective  Period 
Communications 

4.  Alternative  Commimications  Proposals 

5.  Free  Communications  Under  the 
Securities  Act 

6.  Free  Communications  Under  the  Proxy 
Rules 

a.  Expand  Rule  14a-12  Safe  Harbor 

b.  "Test  the  Waters"  Proxy  Solicitations 

c.  Eliminate  Confidential  Treatment  of 
Merger  Proxies 

d.  Timing  of  Filings 

7.  Free  Communications  Under  the  Tender 
Offer  Rules 

a.  Disclosure  Triggering  Commencement 

b.  Methods  to  Disseminate  an  Offer 

C  Permit  Exchange  Offers  to  Commence 
On  Filing 

1.  Early  Commencement 

2.  Dissemination  of  a  Supplement  and 
Extension  of  the  Offier 

3.  Tenders  into  an  Offer  Exempt  from  Sale 
Requirements  of  the  Securities  Act 

D.  Integrate  and  Streamline  the  Disclosure 
Requirements  for  Tender  Offers  and 
Meigers 

1.  Subpart  1000  of  Regulation  S-K 
("Regulation  M-A")  and  Combination  of 
Schedules 

2.  Streamline  Disclosiue  Requirements  and 
Improve  Disclosure 

a.  "Plain  English"  Summary  Term  Sheet 

b.  Revise  Item  14  of  Schedule  14A  to 
Clarify  Requirements  and  Harmonize 
Cash  Merger  with  Cash  Tender  Offer 
Disclosure 

c.  Reduce  Financial  Statements  Required 
for  Non-Reporting  Target  Companies 

d.  Registration  Statement  Form  for 
Business  Combinations 

E.  Update  diie  Tender  Offer  Rules 

1.  Permit  Securities  to  be  Tendered  During 
a  "Subsequent  Offering  Period"  without 
Withdrawal  Rights 

2.  Clarify  the  Financial  Information 
Required  for  Bidders  in  Cash  Tender 
Offers 

a.  When  the  Bidder's  Financial  Statements 
are  Required  in  Cash  Tender  Offers 

b.  Content  of  Bidder's  Financial  Statements 
in  Cash  Tender  Offers;  Financial 
Statements  in  Going-Private  Transactions 

c.  Bidder's  Source  of  Funds 

d.  Pro  Forma  Financial  Information  in 
Two-Tier  Transactions 

3.  Qarify  the  Requirement  that  a  Target 
Report  Purchases  of  its  Own  Securities 
After  a  Third-Party  Tender  Offer  is 
Commenced 

4.  Harmonize  the  Tender  Offer  and  Proxy 
Rules  Relating  to  the  Delivery  of  a 
Stockholder  List  and  Security  Position 
Listing 


5.  Revise  and  Redesignate  the  Rule 
Prohibiting  Purchases  Outside  an  Offer 

a.  Profxjsed  Amendments  Redesignating 
and  Clarifying  the  Rule 

b.  Persons  and  Securities  Subject  to  the 
Rule 

c.  Excepted  Transactions 

d.  Solicitation  of  Comments  on  Proposed 
Rule  14e-5 

6.  Safe  Harbor  for  Forward-Looking 
Statements 

III.  General  Request  For  Comments 

IV.  Cost-Benefit  Analysis 

A.  Communications 

B.  Filings 

C.  Tender  Offers 

V.  Initial  Regulatory  Flexibility  Analysis 

A.  Reasons  for  Proposed  Action 

B.  Objectives  and  Legal  Basis 

C  Small  Entities  Subject  to  the  Rules 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

E.  Significant  Alternatives 

F.  Overlapping  or  Conflicting  Federal 
Rules 

VI.  Paperwork  Reduction  Act 

VII.  Statutory  Basis  and  Text  of  Proposed 
Amendments 


I.  Executive  Summary  and  Background 

Over  the  last  several  years,  takeover 
activity  has  surpassed  the  extraordinary 
levels  seen  during  the  1980s.>°  In  1996, 
there  were  over  7,000  merger  and 
acquisition  transactions  completed  in 
the  U.S.  valued  at  more  than  $650 
billion.  In  1997,  U.S.  merger  and 
acquisition  activity  increased  to 
approximately  7,800  transactions  valued 
at  over  $790  billion."  Global  merger 
and  acquisition  activity  totaled 
approximately  (U.S.)  $900  billion  in 
1996."  In  1997,  global  merger  and 
acquisition  activity  increased  to  (U.S.) 
$1.6  trillion.  *3  This  wave  of  takeovers 
has  continued  into  1998  with 
approximately  $626  billion  in  domestic 
mergers  and  acquisitions  announced  as 
of  June,  1998.^* 

Three  characteristics  are  common  to 
many  of  today's  takeover  transactions. 
First,  many  acquirors  are  offering 
securities  or  a  combination  of  securities 


'°In  1988,  approximately  3.000  domestic  merger 
and  acquisition  transactions  were  completed  with 
a  toul  value  of  over  $300  billion.  In  1989,  there 
were  slightly  more  than  3.800  transactions  valued 
at  approximately  $330  billion.  See  Mergers  k 
Acquisitions,  The  Dealmaker's  Journal,  1998 
Almanac  (March/ April  1998).  at  42. 

"Id. 

'^See  1996  Mergers  and  Acquisitions.  Corporate 
Financing  Week  (February  10. 1997). 

' '  See  Steven  Lipin,  Murphy's  Law  Doesn  't  Apply: 
The  Conditions  Are  Perfect  For  Continued  Growth 
In  Mergers,  Wall  St.  J.,  Jan.  2. 1998,  at  R6. 

'<  See  John  R.  Wilke  &  Bryan  Gruley.  In  Merger 
Blitz,  Regulators  Vie  to  Bust  Biggest  Prizes.  Wall  St. 
J..  June  11. 1998.  at  Bl,  citing  Securities  Data  Corp. 
Although  the  boom  in  U.S.  merger  and  acquisition 
activity  has  tempered  slightly  in  recent  months,  it 
is  expected  to  remain  strong.  See  Third  QM&A 
Soars,  but  the  Bear  Lurks.  Mergers  k  Acquisitions 
Report,  October  5. 1998. 


and  cash  to  t] 
subject  comp 
almost  half  o 
transactions 
stock  as  cons 
cash  only. ^5 '. 
stock-based  t 
relatively  coi 
of  all  comple 
the  first  half 
43%  of  the  o 
involved  sec 


companies  p 
regarding  co 
their  Interne 
companies  u 
of  communii 
during  proxj 
with  tender  i 
dianges  in  h 
holders,  and 
communicat 
prompted  th 
several  relea 


"  Stock  or  a  c 
offered  to  securi 
out  of  the  2.892 
See  Mergers  *  fi 
loumal,  1998  Al 
The  informatior 
1998  Almanac  v 
acquisitions,  an 
and  over,  incluc 
at  least  a  40%  si 
investment  of  a 

"Stock  or  a  c 
offered  to  securi 
out  of  the  3.449 
at  47. 

"See  Merger 
Journal.  (Septen 

'•Companies 
holder  meetings 
increasingly  sol 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4.  1998 /Proposed  Rules  67333 


tions,  Corporate 
'). 

w  Doesn't  Apply. 
Uinued  Growth 
atR6. 

ley.  In  Merger 
fizzes.  Wall  St. 
-ities  Data  Corp. 
and  acquisition 
;8nt  months,  it 
hirdQM&'A 
k  Acquisitions 


and  cash  to  the  security  holders  of 
subject  companies  ("targets").  In  1996, 
almost  half  of  the  completed  takeover 
transactions  involved  some  form  of 
stock  as  consideration,  as  opposed  to 
cash  only.*'  In  1997,  the  number  of 
stock-based  takeovers  remained 
relatively  constant  at  approximately  half 
of  all  completed  transactions.  ^^  Ehiring 
the  first  half  of  1998,  approximately 
43%  of  the  completed  transactions 
involved  securities  as  consideration.*' 

,   Second,  there  has  been  an  increase  in 
the  number  of  hostile  transactions 
involving  proxy  or  consent  solicitations. 
This  trend  appears  to  be  the  result  of  the 
adoption  of  anti-takeover  devices  by 
many  public  companies  and  the 
development  of  more  stringent  state 
anti-takeover  laws  in  reaction  to  the 
wave  of  takeovers  in  the  1980s.  Today's 
proxy  and  consent  solicitations  are 
primarily  aimed  at  unseating  inciunbent 
directors,  dismantling  anti-takeover 
devices,  and  generally  facilitating 
transactions  opposed  by  management. 

Third,  significant  technological 
advances  in  communications  permit 
more  firequent,  timely  and  direct 
communications  with  security  holders. 
These  developments  in  technology 
affect  how  acquirors,  targets,  and  other 
market  participants  commimicate  with 
security  holders  and  the  seciuities 
markets  regarding  proposed  mergers  and 
other  extraordinary  corporate 
transactions.  For  example,  many 
companies  post  detailed  information 
regarding  corporate  developments  on 
their  Internet  web  sites.  In  addition, 
companies  use  the  Internet  as  a  means 
of  communicating  with  security  holders 
during  proxy  contests  and  in  connection 
with  tender  offers  and  mergers.**  These 
changes  in  how  companies,  security 
holders,  and  market  participants 
communicate  with  one  another 
prompted  the  Commission  to  issue 
several  releases  addressing  the  use  of 


*'  Stock  or  a  combination  of  stock  and  cash  was 
offered  to  security  holders  in  approximately  1.395 
out  of  the  2,892  transactions  announced  in  1996. 
See  Mergers  h  Acquisitions,  The  Dealmaker's 
Journal,  1998  Almanac  (March/ April  1998),  at  47. 
He  Information  reported  in  Mergers  ft  Acquisitions 
1998  Almanac  was  based  on  all  completed  mergers, 
acquisitions,  and  divestitures  priced  at  S5  million 
and  over,  including  purchases  of  partial  interests  of 
at  least  a  40%  stake  in  the  target  company  or  an 
{■vestment  of  a  least  SlOO  million.  Id.  at  42. 

'*  Stock  or  a  combination  of  stock  and  cash  was 
offered  to  security  holders  in  approximately  1,703 
out  of  the  3.449  transactions  announced  in  1997.  Id. 
at  47. 

"  See  Mergers  &  Acquisitions,  The  Dealmaker's 
Journal,  (September/October  1998)  at  p.  50. 

<*  Companies  also  have  broadcast  annual  security 
holder  meetings  over  the  Internet,  and  are 
Increasingly  soliciting  proxies  via  the  Internet 


the  Internet  and  other  electronic  media 
under  the  federal  securities  laws.*^ 

While  the  takeover  market  has 
evolved  dramatically  over  the  past  20 
years,  the  applicable  regulatory 
framework  has  remained  substantially 
the  same.2°  As  a  result,  the  application 
of  our  existing  rules  to  today's 
extraordinary  transactions  can  often 
raise  complex  regulatory  issues.  These 
issues  may,  in  some  instances,  cause 
unnecessary  burdens  for  companies 
without  corresponding  benefits  to 
security  holders.  Today's  proposals  are 
intended  to  reduce  these  costs  while 
maintaining  the  same  high  level  of 
investor  protection. 

In  formulating  the  proposals,  we  have 
drawn  on  the  staffs  experience  in 
reviewdng  takeover  disclosure,  the 
suggestions  of  practitioners,  and  the 
recommendations  of  the  Task  Force  on 
Disclosure  Simplification.^*  We  have 
examined  all  of  the  regulations  relating 
to  tender  offers  as  well  as  other  forms 
of  takeovers  with  a  view  toward 
improving  the  regulatory  scheme. 

We  encourage  readers  to  keep  in  mind 
that  these  proposals  were  drafted,  and 
should  be  considered,  with  the 
proposals  presented  in  the  Securities 
Act  Reform  Release  also  issued  today. 
The  goal  underlying  the  proposals 
described  below  is  the  same  as  that 
xmderpiiming  the  Securities  Act  Reform 
Release — making  the  regulatory  scheme 
more  workable  for  issuers  and  more 
effective  for  investors  in  today's  capital 
markets.  While  we  intend  that  both  sets 
of  proposals  move  towards  adoption  on 
the  same  track,  we  may  adopt  the 
proposals  in  either  release  without 
adopting  those  in  the  companion 
release. 

The  proposals  vary  in  some  respects 
fi-om  those  in  the  Securities  Act  Reform 
Release  because  it  is  necessary  to 


>*  See  Release  Nos.  33-7233  (October  6. 1995)  |60 
FR  53458)  and  33-7288  (May  9.  1996)  161  FR 
24644],  expressing  the  Commission's  views  on  the 
use  of  electronic  media  to  satisfy  information 
delivery  requirements  imder  the  federal  securities 
laws.  See  also  Release  No.  33-7516  (March  27, 
1998)  163  FR  14806]  interpreting  jurisdictional 
issues  involving  the  use  of  the  Internet  by  issuers, 
investment  companies,  broker -dalers,  exchanges 
and  investment  advisers  to  solicit  o&hore 
securities  transactions. 

""One  exception  is  the  Commission's  revisions  to 
the  proxy  rules  in  1992.  The  Commission 
eliminated  the  regulation  of  certain 
communications  with  or  among  security  holders 
relating  to  corporate  performance  and  other  matters 
of  Interest  to  all  security  holders  when  made  in  the 
context  of  an  actual  or  potential  proxy  solicitation. 
See  Release  No.  34-31326  (October  16,  1992)  [57  FR 
48276], 

2'  The  Commission  staffs  Report  of  the  Task 
Force  on  Disclosure  Simplification  (March,  1996) 
recommended  several  of  the  proposals  in  this 
release.  See  "Significant  Corporate  Transactio  is"  at 
pp.  51-57. 


recognize  the  special  nature  of  business 
combination  transactions  in  contrast  to 
capital-raising  transactions.  Specifically, 
we  have  considered  that  a  security 
holder's  decision  regarding  a  proposed 
business  combination  is  not  always 
volitional,  and  that  a  change  in  security 
owrnership  can  arise  as  a  result  of  the 
security  holder's  inaction.22  In  addition, 
where  the  acquiror  offers  securities,  the 
investment  decision  can  be  complex, 
requiring  security  holders  to  assess  both 
the  security  of  another  company  offered 
in  exchange  and  the  security  they  are 
asked  to  give  up.  They  also  must 
consider  how  the  acquiror  may  change 
as  a  result  of  the  acquisition,  because 
they  will  receive  securities  in  the 
combined  entity.  Therefore,  it  may  be 
important  for  the  companies  involved  to 
have  the  flexibility  to  announce  and 
discuss  the  proposed  acquisition, 
regardless  of  the  size  and  seasoned 
status  of  the  acquiror.^^  in  addition,  it 
is  necessary  for  information  about  the 
transaction  to  be  delivered  timely  to 
security  holders  who  must  evaluate  the 
deal  in  order  to  protect  their  existing 
-investment.  2* 

In  some  cases,  we  have  proposed 
significant  modifications  to  the  entire 
regulatory  approach  to  takeovers.  In 
doing  so,  we  have  attempted  to  treat 
different  acquisition  methods  in  a 
sirtilar  manner  to  the  extent  the 
different  methods  merit  similar 
treatment.  In  other  cases,  we  have 
focused  on  areas  where  current  practice 
could  be  improved.  Our  goals  are  to 
update  the  regulations  in  order  to 
reduce  unnecessary  regulatory  burdens 
on  participants,  while  maintaining 
investor  protection  and  improving  the 
quality  of  information  that  investors 
receive  about  business  combination 
transactions.^'  We  describe  below  three 
areas  where  the  costs  of  compliance 
with  the  current  rules  appUcable  to 
takeovers  may  outweigh  the  benefits 
conferred  upon  security  holders,  and 
siunmarize  the  proposals  in  this  release. 

Restrictions  on  Communications  to 
Security  Holders  and  the  Marketplace 

A  company's  abiUty  to  communicate 
in  a  timely  and  effective  manner  with  its 
security  holders  about  a  proposed 


"  See  Form  S-4  adopting  release  No.  33-6578 
(April  23, 1995)  [50  FR  18990,  at  18991). 

"By  contrast,  the  Securities  Act  Reform  Release 
conditions  the  extent  to  which  communications 
will  be  liberalized  on  the  size  and  seasoned  status 
of  the  issuer. 

'*The  Securities  Act  Reform  Release  proposes  to 
reduce  the  prospectus  delivery  requirements  under 
certain  circtmistances  with  re$[>ect  to  offerings  by 
large,  seasoned  issuers. 

"  See  Part  ILA  for  a  description  of  the  basic 
methods  of  business  combination  and  how  they  are 
treated  under  the  ciurent  regulatory  scheme. 
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takeover  is  limited  by  the  Securities  Act 
if  the  transaction  involves  an  offering  of 
securities.  Although  the  impact  of  the 
Securities  Act  on  capital  formation  has 
been  the  subject  of  great  debate,^* 
commentators  have  given  somewhat  less 
attention  to  the  permissibility  of 
commimications  relating  to  business 
combinations  involving  the  issuance  of 
seciuities.  Offerors  often  have  a 
compelling  reason,  and  may  under 
certain  circimistances  have  em 
obligation  under  Rule  lOb-S,^^  to 
disseminate  promptly  full,  fair  and 
accurate  information  regarding  a 
planned  extraordinary  transaction  to 
existing  security  holders  as  well  as  the 
securities  markets.  As  a  part  of  this 
release,  we  propose  to  increase 
significantly  the  ability  of  companies  to 
communicate  with  seciuity  holders  with 
respect  to  business  combinations 
involving  the  registered  offering  of 
seciirities.  In  addition,  many  takeovers 
trigger  the  need  for  compliance  with  the 
tender  offer  and  proxy  rules,  which  also 
contain  restrictions  on  the  timing  and 
content  of  communications.  We  propose 
to  permit  freer  communications  under 
the  tender  offer  rules  in  cormection  with 
public  aimouncements  of  tender  offers. 
Similarly,  we  propose  to  permit  freer 
communications  under  the  proxy  rules, 
whether  or  not  the  matter  being  voted 
on  relates  to  a  takeover. 

Regulatory  Disadvantage  of  Exchange 
Offers 

Tender  offers  where  the  bidder  is 
offering  securities  generally  cannot 
commence  until  the  Seciuities  Act 
registration  statement  for  the  securities 
being  offered  becomes  effective.  In  some 
cases,  where  the  staff  undertakes  to 
review  and  comment  during  the  waiting 
period, 2*  the  delay  of  effectiveness  can 
be  quite  lengthy.  This  delay  is 
particularly  troublesome  for  bidders  ^a 
in  exchange  offers. ^o  In  contrast,  cash 
offers,  which  may  compete  with 
exchange  offers,  can  commence  as  soon 
as  the  required  information  is  filed  with 
the  Commission  and  disseminated  to 
security  holders.  The  delay  in 


^'See  the  Securities  Act  Reform  Release. 

"  17  CFR  240.10-5.  Rule  lOb-5  prohibits 
misleading  statements  or  omissions  and  other 
fraudulent  or  deceptive  practices  in  connection 
with  the  purchase  or  sale  of  a  security. 

"The  "waiting  period"  is  the  period  of  time 
between  when  a  registration  statement  is  first  filed 
and  when  it  becomes  effective. 

**The  tenn  "bidder"  is  used  throughout  this 
release  to  refer  to  the  offeror  or  purchaser  in  a 
tender  offer. 

'"Exchange  offers,  sometimes  called  stock  tender 
offers,  are  tender  offers  where  the  consideration 
offered  to  security  holders  includes  securities:  these 
transactions  generally  are  registered  under  the 
Securities  Act. 


commencing  an  exchange  offer  can 
place  the  bidder  at  risk  that  a  competing 
all-cash  bid  will  commence  and  close 
before  the  exchange  offer  can  even 
commence.  As  a  result,  bidders  that 
offer  seciuities  in  takeover  transactions 
may  not  be  as  successful  in  acquiring 
targets  as  cash  bidders,  even  when  the 
value  of  the  stock  offered  is  equal  to  or 
greater  than  the  value  of  the  cash  offered 
in  a  competing  offer.  In  response  to  the 
disparities  in  regulatory  treatment,  we 
propose  to  permit  exchange  offers  to 
commence  on  a  similar  time  frame  to 
cash  tender  offers. 

Costs  of  Compliance  With  Multiple 
Regulatory  Schemes 

Many  of  today's  takeover  transactions 
involve  a  combination  of  tender  offer, 
proxy  soUcitation  and  Securities  Act 
registration  issues.  As  a  result, 
participants  in  a  merger  or  acquisition 
may  be  required  to  comply  with  several 
distinct  regulatory  schemes.  Companies 
can  incur  additional  costs  analyzing  and 
complying  with  the  multiple  filing  and 
disclosure  regimes  that  may  apply  to  a 
transaction.  For  example,  when  a 
company  conducts  an  exchange  offer  for 
all  outstanding  securities  of  an  affiliated 
company,  three  regulatory  schemes  may 
be  involved,  including  the  tender  offer 
rules,  the  "going-private"  rule,  and  the 
provisions  of  the  Securities  Act  relating 
to  the  registration  of  securities.  The 
proxy  rules  also  can  apply  if  the 
transaction  involves  a  solicitation  of 
votes  or  consents.  We  recognize  that  the 
application  of  multiple  regulatory 
regimes  to  a  single  transaction  can 
significantly  increase  the  burdens  and 
costs  of  compliance  without  necessarily 
benefiting  investors.  We  propose  to 
simplify  the  regulatory  structure  for 
takeovers  by  using  combined  forms  and 
a  uniform  disclosure  regulation. 

In  summary,  we  propose  numerous 
revisions  to  the  regulations  to  conform 
them  to  the  realities  of  today's 
environment  surrounding  takeover 
transactions,  while  maintaining  high 
quality  investor  protection  and 
enhancing  the  timing  and  quality  of 
information  available  to  investors.  The 
proposed  revisions  address  changes  in 
deal  structure  and  advances  in 
technology.  Our  principal  proposals  are 
to: 

•  Relax  the  current  restrictions  on 
communications  with  security  holders 
to  provide  the  market  with  more 
iriformation  on  a  timely  basis;  in 
particular, 

•  Permit  free  communications  before 
the  filing  of  a  registration  statement  in 
connection  with  either  a  stock  tender 
offer  or  a  stock  merger  transaction; 


•  Permit  bee  communications  before 
the  filing  of  a  proxy  statement  (whether 
or  not  a  takeover  transaction  is 
involved); 

•  Permit  free  communications  about  a 
planned  tender  offer  without  triggering 
the  "commencement"  of  the  offer, 
requiring  the  filing  and  dissemination  of 
information; 

•  Harmonize  the  various 
communications  principles  applicable 
to  business  combinations  under  the 
Securities  Act,  tender  offer  rules  and 
proxy  rules; 

•  Eliminate  the  confidential  treatment 
now  available  for  merger  proxy 
statements; 

•  Reduce  the  disparate  treatment  of 
stock  and  cash  tender  offers  by 
permitting  stock  tender  offers  to 
commence  upon  the  filing  of  a 
Securities  Act  registration  statement; 

•  Simphfy  the  regulatory  scheme  by 
integrating  the  disclosure  requirements 
for  tender  offers,  going-private 
transactions,  and  other  extraordinary 
transactions  into  a  new  1000  series  of 
Regulation  S-K,  referred  to  as 
"Regulation  M-A"; 

•  Combine  the  current  schedules  for 
issuer  and  third-party  tender  offers  into 
a  single  schedule  available  for  all  tender 
offers,  entitled  "Schedule  TO"; 

•  Require  a  "plain  English"  summary 
term  sheet  in  all  cash  tender  offer,  cash 
merger  and  going-private  transactions; 

•  Update  the  financial  statement 
requirements  for  takeover  transactions; 
in  particular, 

•  Eliminate  the  need  to  file  financial 
statements  for  target  companies  in  most 
cash  mergers,  to  harmonize  with  the 
treatment  of  cash  tender  offers; 

•  Clarify  when  financial  statements  of 
the  acquiring  company  are  not  required 
in  cash  mergers,  and  when  financial 
statements  are  required,  reduce  the 
financial  statements  required  for  the 
acquiror  from  three  years  to  two; 

•  Clarify  when  the  bidder's  financial 
statements  are  not  required  in  cash 
tender  offers,  and  when  financial 
statements  are  required  in  third-party 
offers,  reduce  the  requirement  from 
three  years  to  two; 

•  Require  pro  forma  and  related 
financial  information  in  cash  tender 
offers  where  the  bidder  intends  to 
engage  in  a  back-end  stock  merger; 

•  Reduce  the  financial  statements 
required  for  non-reporting  target 
companies  in  stock  mergers; 

•  Permit  a  subsequent  offering  period, 
similar  to  that  available  in  many  United 
Kingdom  tender  offers,  during  which 
security  holders  can  tender  their  shares 
for  a  limited  period  after  completion  of 
a  tender  offer; 
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'  '•  Clarify  the  rule  that  requires  issuers 
to  report  any  intended  repurchases  of 
their  securities  after  a  third-party  tender 
offer  has  commenced  (Rule  13e-l),  and 
require  information  to  be  disseminated 
on  a  timely  basis;  and 

•  Clarify  the  rule  that  prohibits 
purchases  outside  a  tender  offer  (Rule 
lOb-13),  codify  prior  interpretations  of 
and  exemptions  from  the  rule,  and 
redesignate  it  as  Rule  14e-5. 

t      At  this  time  we  are  not  proposing, 
but  are  considering,  whether  we  should: 

•  Impose  a  federally  mandated  proxy 
solicitation  period  in  merger 
transactions  comparable  to  the  current 
minimum  tender  offer  period,  to  allow 
security  holders  at  least  a  minimum 
time  to  consider  the  proxy  statement 
disclosiu^; 

•  Modify  the  proxy  rules  to  permit 
direct  delivery  of  proxy  materials  to 
non-objecting  beneficial  owners; 

•  Create  abroad  safe  harbor  imder  the 
proxy  rules  that  would  permit  "test  the 
waters"  communications  with  secimty 
holders  without  requiring  the  filing  or 
delivery  of  a  proxy  statement,  so  long  as 
no  proxy  card  is  delivered  to  security 
holders; 

•  Require  delivery  of  a  disclosure 
document  to  security  holders  in  cash 
tender  offers,  instead  of  permitting 
dissemination  by  summary 
advertisement  alone,  to  conform  the 
dissemination  required  in  tender  offers 
with  that  in  proxy  solicitations  and 
securities  offerings; 

•  Permit  proxy  cards  to  be  sent  to 
secimty  holders  before  a  registration 
statement  for  a  stock  merger  is  effective; 
and 

•  Expand  by  rule  the  coverage  of  the 
Private  Securities  Litigation  Reform  Act 
safe  harbor  from  liability  to  include 
forward-looking  statements  made  in 
connection  with  tender  offers. 

n.  Discussion  of  Proposals 

]({.  Overview  of  the  Regulatory  Schemes 

It  may  be  useful  to  discuss  the 
regulatory  schemes  for  different 
methods  of  business  combination  before 
addressing  how  our  proposals  would 
affect  the  current  procedures.  This 
release  discusses  two  primary  business 
combination  methods:  tender  offers  and 
mergers.  31  Tender  offers  may  be  made 
either  by  the  issuer  of  the  securities 
sought  or  by  a  third  party.  ^2  The  essence 


"  The  discussion  of  "business  combinations"  in 
this  release  includes  all  mergers  and  tender  offers 
addressed  by  our  rules,  including  those  that  do  not 
necessarily  result  in  a  "combination,"  such  as 
issuer  tender  offers  and  tender  offers  where  the 
bidder  is  not  seeking  control  of  the  target. 

'^  An  offer  by  the  company  to  purchase  its  own 
outstanding  securities  is  an'"issuer  tender  offer." 
while  an  offer  by  someone  other  than  the  issuer  is 


of  a  tender  offer  is  that  the  offeror,  or 
bidder,  can  go  directly  to  security 
holders  of  the  target  company  with  an 
offer  to  buy  their  shares.  Each  security 
holder  makes  an  individual  decision 
whether  or  not  to  tender.  A  tender  offer 
may  or  may  not  have  the  cooperation  of 
the  target  company's  board  of  directors. 
Even  if  the  tender  offer  is  successful,  the 
bidder  is  imlikely  to  receive  100%  of 
the  shares.  In  contrast,  a  merger  is  a 
collective,  voting  decision.^a  The 
acquiror  acquires  the  entire  company  if 
security  holders  of  the  target  company 
approve  the  merger.'*  The  acquiror 
generally  needs  the  approval  of  the 
target's  board  of  directors  in  order  to 
present  the  transaction  for  a  security 
holder  vote. 

In  either  a  tender  offer  or  a  merger, 
the  offeror  may  offer  cash,  securities,  or 
a  combination.  If  the  consideration 
consists  all  or  partly  of  securities,  the 
offeror  generally  vnl\  have  to  register 
them  under  the  Securities  Act.''  The 
offeror  will  have  to  give  more 
information  to  security  holders  of  the 
target  company  than  if  it  were  offering 
cash,  since  the  investment  decision  is 
more  complex.  Security  holders  of  the 
target  need  information  about  the  issuer 
whose  securities  they  will  receive  if  the 
transaction  is  consiunmated,  which 
really  means  information  about  the 


a  "third  party  tender  offer."  Third-party  tender 
offers  for  a  class  of  equity  securities  registered 
under  Section  12  of  the  Exchange  Act  [15  U.S.C 
78/1  must  comply  with  the  requirements  of 
Regulation  14D.  In  addition,  whether  or  not  an  offer 
is  subject  to  Regulation  14D  |17  CFR  240.14d-l 
through  240.14d-10l),  the  offer  must  comply  with 
Regulation  14E  |17  CFR  240.14e-l  through 
240.14e7]  and  the  antifraud  requirements  of  Section 
14(e)  of  the  Exchange  Act  (15  U  S.C.  7Sn(e)].  Issuer 
tender  offers  for  the  equity  securities  of  a  public 
reporting  must  comply  with  Rule  13e-4.  Whether  or 
not  the  issuer  is  a  public  reporting  company,  the 
issuer  tender  offer  must  comply  with  Regulation 
14E  and  Section  14(e). 

''Throughout  the  release,  where  we  discuss 
mergers  we  also  include  reclassifications, 
consolidations  and  transfers  of  assets  where 
security  holders  are  asked  to  vote  or  consent.  See 
Rule  145(a)  (17  CFR  230.145(a)]. 

'*  The  security  holders  of  the  target  company 
almost  always  must  vote  on  the  merger;  sometimes 
the  acquiring  company's  security  holders  also  must 
vote.  This  is  determined  by  state  law,  the 
company's  governing  instruments,  and 
requirements  of  all  applicable  self-regulatory 
organizations.  If  either  voting  party's  securities  are 
equity  registered  under  Section  12  of  the  Exchange 
Act,  the  voting  party  must  comply  with  the  proxy 
or  information  statement  rules  (Regulation  14A  or 
14C)  [17  CFR  240.l4a-l  through  240.l4a-104  and  17 
CFR  240.14C-1  through  240.14c-10l]. 

"The  offeror  also  must  comply  with  the  tender 
offer  and  proxy  rules,  if  applicable.  All  business 
combination  methods  described  in  this  release  also 
are  subject  to  the  antifraud  provisions  of  the  federal 
securities  laws.  See  Securities  Act  Section  1 7  [  1 S 
U.S.C.  77q);  Exchange  Act  Section  10(b)  [15  U.S.C. 
77j(b)]:  Rule  lOb-5,  Rule  14a-9  [17  CFR  240.14?.  9l, 
and  Exchange  Act  Section  14(e)  and  the  rules  under 
that  section. 


siuviving,  combined  entity  (the  issuer 
plus  the  acquired  company). 

The  following  summarizes  the 
regulatory  process  for  the  four  basic 
business  combination  methods.  These 
examples  assume  that  the  tender  offers 
and  proxy  solicitations  discussed  are 
subject  to  our  filing  and  dissemination 
requirements: 

1.  Cash  tender  offer — either  issuer  or  third 
party.  The  bidder  commences  the  offer  by 
disseminating  tender  offer  material  to 
security  holders,  including  a  request  that 
they  tender  their  shares.  On  the  same  day, 
the  bidder  files  this  material  publicly  with 
the  Commission,  along  with  a  tender  offer 
schedule  that  contains  additional 
information.  3"  Unlike  the  other  three 
transactions  discussed  below,  the 
Commission  staff  does  not  have  the 
opportunity  to  review  the  tender  offer 
material  imtil  after  the  tender  offer  has 
begim.  If  the  staff  decides  to  review  the  filed 
material,  and  has  comments,  the  staff  gives 
comments  to  the  bidder  during  the  tender 
offp/  and  the  bidder  addresses  the  comments 
appropriately.  (For  example,  the  bidder  may 
need  to  send  additional  information  to  the 
security  holders  of  the  target  and  the  offer 
may  have  to  be  extended.)  The  offer  must 
remain  open  for  at  least  20  business  days, 
and  then  the  bidder  can  purchase  the  shares 
if  all  conditions  to  the  offer  have  been 
satisfied  or  waived.^' 

2.  Exchange  offer  (stock  tender  offer) — 
either  issuer  or  third  party.  3«  The  bidder  files 
a  Securities  Act  registration  statement 
containing  a  preliminary  prosfjectus  covering 
the  securities  it  is  offering  to  security  holders 
of  the  target  in  exchange  for  their  shares.  The 
prospectus  also  contains  the  information 
about  the  exchange  offer  required  by  the 
tender  offer  rules.  This  is  a  public  docimienL 
The  bidder  may  disseminate  the  preliminary 
prospectus  to  security  holders  of  the  target 
company,  but  it  usually  does  not  do  so 
because  it  cannot  request  tenders  or  buy  any 
shares  until  the  registration  statement  is 
declared  effective.  If  the  staff  decides  to 
review  the  registration  statement,  it  may  give 
comments  to  the  bidder.  After  these 
conlments  are  resolved,  the  bidder  requests 
that  the  staff  declare  the  registration 
statement  effective.  Once  the  registration 
statement  is  effective,  the  tender  offer  may 
"commence" — the  bidder  disseminates  the 
combined  final  prosf>ectus/tender  offer 
document  to  security  holders,  and  requests 
that  they  tender  their  shares.  On  the  same 
day,  the  bidder  files  with  the  Commission  the 


'•Third-party  tender  offer  statements  are  filed 
with  the  Commission  on  Schedule  14D-1,  while 
issuer  tender  offers  are  filed  on  Schedule  13E— 4. 

"  In  a  third-party  tender  offer,  the  target  company 
must  resf>ond  to  the  offer  with  a  recommendation 
to  its  security  holders.  This  recommendation  is 
disseminated  to  the  security  holders  and  filed  with 
the  Commission  along  with  a  Schedule  14D-9 
containing  additional  information.  The  staff  may 
review  the  material  and  comment  on  it  after  it  is 
Gled,  the  same  as  with  the  bidders  material. 

'"In  this  release  we  sometimes  refer  to  "stock 
tender  offers"  and  "stock  mergers."  but  in  both 
cases  it  is  possible  for  the  consideration  offered  to 
be  either  equity  or  debt. 
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same  tender  offer  schedule  as  for  a  cash 
tender  offer.  39  The  offer  must  remain  open 
for  at  least  20  business  days  from  this  point 
before  the  bidder  can  purchase  any  shares. 

3.  Cash  merger.  The  offeror  files  a 
preliminary  proxy  statement  with  the 
Commission  that  describes  the  transaction. 
This  is  usually  a  public  document,  but  the 
offeror  can  request  that  the  preliminary 
merger  proxy  statement  be  treated 
confidentially,  with  some  exceptions.  The 
offeror  may  mail  the  preliminary  proxy 
statement  to  security  holders,  but  often  waits 
until  the  proxy  statement  is  final,  or 
"definitive."  This  is  because  the  offeror  can 
send  the  proxy  card  only  with  the  definitive 
proxy  statement.  The  offeror  may  mail  the 
definitive  proxy  statement  ten  days  after  the 
preliminary  proxy  statement  is  filed. 
However,  if  the  staff  decides  to  review  the 
proxy  material,  in  most  cases  offerors  wait  to 
receive  staff  comments  before  mailing.  Once 
all  comments  have  been  resolved,  the  offeror 
mails  the  definitive  proxy  statement  along 
with  a  proxy  card  for  security  holders  to 
mark  and  retxim.  There  is  no  federally 
mandated  time  period  between  the  date  the 
offeror  mails  the  proxy  material  and  the' date 
of  the  security  holder  meeting,*"  but  state 
law  generally  requires  security  holder  notice 
of  the  meeting  a  specified  time  before  the 
meeting.  If  the  vote  at  the  meeting  is  to 
approve  the  merger  and  all  conditions  have 
been  met,  the  merger  can  close. 

4.  Stock  merger.  The  offeror  files  a 
Securities  Act  registration  statement  with  the 
Commission  that  contains  a  preliminary 
prospectus  as  well  as  the  information 
required  in  a  proxy  statement.  Registration 
statements  are  filed  publicly,  but  the  material 
may  be  filed  as  a  confidential  proxy 
statement  if  the  offeror  so  chooses.  The 
registration  statement  is  then  filed  as  a  "wrap 
around"  the  proxy  statement  when  the 
offeror  is  ready  to  make  the  information 
public.  The  offeror  may  disseminate  the 
preliminary  prospectus/proxy  statement,  but 
ordinarily  will  not  do  so  because  the  offeror 
may  not  include  the  proxy  card.  If  the  staff 
decides  to  review  the  filing,  it  gives 
comments  to  the  offeror.  After  comments  are 
resolved,  the  offeror  requests  that  the  staff 
declare  the  registration  statement  effective. 
Once  the  registration  statement  is  effective, 
the  offeror  can  mail  the  combined  final 
prospectus/definitive  proxy  statement  along 
with  a  proxy  card.  The  process  then 
continues  as  it  would  for  a  cash  merger. 

Any  of  the  above  transactions  also 
could  be  a  "going-private"  transaction  if 
it  meets  the  criteria  set  forth  in  the 
"going-private"  rule.**  In  this  case,  the 
offeror  and  any  other  party  engaging  in 
the  transaction  must  file  another 
schedule  and  provide  additional 
information  to  the  Commission  and 
security  holders,  in  addition  to 


complying  with  the  other  regulatory 
requirements  discussed.  Usually  this 
information  is  combined  into  a  single 
disclosure  document  with  the  proxy 
statement,  tender  offer  material  or 
prospectus. 

B.  Expand  Communications  Pennitted 
in  Tender  Offers  and  Mergers 

1 .  Overview  and  General  Considerations 

As  discussed  above,  the  fast  pace  of 
today's  securities  markets  and  the  ready 
accessibility  of  information  through 
electronic  media  have  caused  changes 
in  the  mergers  and  acquisitions 
environment.  We  understand  that 
participants  in  many  merger  and 
acquisition  transactions  are  providing 
extensive,  deal-related  information  to 
the  marketplace  immediately  foUowring 
the  execution  of  a  definitive  merger  or 
purchase  agreement. 

Frequently,  parties  to  a  merger  or 
other  similar  transaction  release 
information  to  the  press  containing  pro 
firma  financial  information  on  the 
combined  entity,  as  well  as  estimated 
cost  savings  or  "synergies."  The  parties 
generally  issue  this  type  of  information 
through  press  releases,  analyst 
conferences,  and  meetings  with 
institutional  investors  and  the  press.'*^ 
The  information  provided  to  analysts 
often  goes  beyond  the  information 
disseminated  to  all  security  holders 
through  press  releases. 

Parties  to  merger  agreements  have 
asserted  several  reasons  for  the  need  to 
disclose  deal-related  information  at  an 
early  stage,  including  the  duty  to  make 
"full  disclosure"  of  material  information 
under  Rule  lOb-S.-'s  Under  Rule  lOb-5, 


'•The  target  company  has  the  same  obligations  as 
in  a  cash  tender  offer. 

*^  But  see  note  94. 

*'  See  Rule  13e-3  and  Schedule  13E-3.  This  rule 
covers  specified  transactions  where  a  company  may 
cease  to  t»  a  public  reporting  company  or  a  class 
of  equity  securities  may  cease  to  t)e  registered  or 
publicly  traded. 


■**  "The  txiundaries  of  the  'gun  jumping' 
prohibition  are  tieing  pushed  in  the  current 
environment.  A  careful  balance  must  be  made 
between  deal  announcement  activities  and  broader 
disclosures,  which  may  serve  legitimate  disclosure 
issues,  covering  expected  timetables  managements 
financing  plans,  integration  (of)  operations  and 
synergy  expectations.  Deal  participants  frequently 
are  pressured  for  such  information  by  analysts, 
reporters  and  institutional  investors,  and  it  is  not 
uncommon  for  corporations  to  have  full  analyst 
presentations  that  announce,  among  other  things, 
aggregate  synergies/cost  savings  and  CEO 
succession  plans  at  the  time  of  the  announcement 
of  an  exchange  offer,  merger  or  spin-off 
transaction."  See  Brownstein  &  Cohen,  "Navigating 
the  MAA  Waters:  Greater  Options.  Greater 
Challenges,"  N.Y.L.J.  (February  18. 1997).  at  p.  6 
("Brownstein  &  Cohen"). 

*'  The  Commission  has  long  recognized  the  need 
for  issuers  to  communicate  with  their  security 
holders  with  respect  to  important  business  and 
finance  developments.  See  Rel  jases  No.  33-4697 
(May  28,  1964)  [29  FR  7317!  and  33-5180  (August 
16. 1971)  (36  FR  16506).  See  also  Release  No.  33- 
5927  (April  24.  1978)  (42  FR  18163).  in  which  the 
Division  of  Corporation  Finance  noted  that 
compelling  policy  reasons  exist,  as  reflected  in  the 
Williams  Act  disclosure  requirements,  to  permit 
disclosure  of  information  regarding  contemplated 
"back-«nd"  mergers  in  order  to  aid  investors 


it  is  unlawful  to  make  any  misstatement 
or  omission  of  material  fact  in 
connection  with  the  purchase  or  sale  of 
a  security.  The  rule  applies  to  mergers, 
exchange  offers  and  other  extraordinary 
transactions.  The  duty  to  disclose  can  be 
triggered  by,  among  other  things:  (1) 
line-item  disclosure  requirements  in 
filings  with  the  Commission;  (2)  the 
issuer  or  insider's  duty  to  "disclose  or 
abstain"  from  trading  while  in 
possession  of  material,  non-public 
information;  *■•  (3)  the  duty  to  provide 
full  £md  complete  information  when 
disclosing  information  to  the  markets;  ■»* 
and  (4)  the  duty  to  correct  false  or 
misleading  statements  made  by  the 
company.**  Companies  also  may  be 
required  by  the  particular  rules  of  the 
stock  exchange  or  inter-dealer  quotation 
system  upon  which  their  securities 
trade  to  inform  the  marketplace  in  a 
timely  manner  of  material  corporate 
developments,  including  proposed 
mereers.*^ 

We  understand  that  parties  involved 
in  extraordinary  transactions  may  have 
certain  economic  reasons  as  well  for 
disclosing  more  information  to  the 
markets  before  a  registration,  proxy  or 
tender  offer  statement  is  filed  with  the 
Commission.  These  reasons  include:  the 
need  to  maintain  an  orderly  market  for 
the  securities  to  be  offered  as 


confronted  with  a  tender  offer  investment  decision 
that  would  otherwise  "jump  the  gun"  on  a  merger. 

**  See  SEC  v.  Texas  Gulf  Sulphur  Co..  401  F.2d 
833.848  (2d  Cir.  1968). 

"Id.  at  862;  Basic  v.  Livinson.  485  U.S.C.  224 
(1988). 

•*"  See  Boss  v.  A.H.  Robins  Co.,  Inc.,  465  F.  Supp. 
904  (S.D.N.  Y.).  rev'd  in  part  and  remanded  on  other 
grounds,  607  F.  2nd  545  (2d  Cir.  1979).  cert,  denied. 
446  U.S.  946  (1980):  Noye  v.  Boyd,  CCH  192.980 
(W.D.  Wash.  Oct.  20. 1986):  Sharp  v.  Coopers  6- 
Lybrand,  CCH  196.952  (E.D.  Pa.  1979);  SEC  v. 
Shattuck  Denn  Minning  Corp.  297  F.  Supp.  470 
(S.D.N.  Y.  1968);  Fischer  v.  Kletz.  266  F.  Supp.  180 
(S.D.N. Y.  1967).  Generally,  however,  there  is  no 
duty  to  correct  statements  issued  by  a  third  party 
unless  the  statements  are  attributable  to  the 
company.  See  Electronic  Specialty  Co.  v.  Int'l 
Controls  Corp..  409  F.2d  937  (2d  Cir.  1969):  Zucker 
V.  Sable.  426  F.  Supp.  658  (S.D.N.  Y.  1976).  Under 
certain  circumstances  courts  have  found  a  duty  to 
update  information  previously  disclosed  when  it  is 
rendered  misleading  by  subsequent  developments. 
See  In  re  Time  Warner,  Inc..  9  F.3d  259  (2d  Cir. 
1993). 

*'  See  NYSE  Listed  Company  Manual  S  202.05 
stating  that  "(al  listed  company  is  expected  to 
release  quickly  to  the  public  any  news  or 
information  that  might  reasonably  he  expected  to 
materially  affect  the  market  for  its  securities":  and 
American  Stock  Exchange.  Listing  Standards, 
Policies  and  Requirements  §402  requiring 
disclosure  of  material  information  "likely  to  have 
a  significant  effect  on  the  price  of  any  of  the 
company's  securities  or  *  *   *  likely  to  be 
considered  important  by  a  reasonable  investor  in 
determining  a  choice  of  action,"  providing  as  an_ 
example  information  regarding  mergers  and 
acquisitions.  See  also  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  Manual,  Rules 
4310(c)(16)  and  4320(e)(14). 
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consideration;  *^  the  need  to  satisfy  the 
market's  increased  demand  for 
information  regarding  a  proposed 
transaction;  *^  and  the  need  to  inform 
customers,  employees  or  other 
constituencies. 

While  there  may  be  certain  regulatory 
and  economic  reasons  for  early 
disclosure  of  deal-related  information, 
provisions  of  the  Securities  Act  and 
Exchange  Act,  including  the  Williams 
Act,  *°  restrict  the  type  of  information 
that  may  be  disseminated  before  the 
filing  of  a  registration,  proxy  or  tender 
offer  statement.  The  flow  of  information 
to  investors  is  constrained  primarily  by 
the  concepts  of  "offer"  **  and 
"prospectus"  '^  under  the  Secimties 
Act,  "solicitation"  imder  the  Exchange 
Act,  and  "commencement"  under  the 
Williams  Act.  '3  Each  of  these  concepts 
reflect  a  judgment  that  the  information 
needed  to  make  an  informed  voting  or 
investment  decision  should  be  provided 


«"In  the  takeover  heyday  of  the  1980s,  the  price 
of  participants'  stool;  frequently  dropped  following 
the  announcement  of  the  transaction.  This  also  can 
happen  today,  but  market  reaction  can  be  positive 
when  a  deal  appears  to  make  business  sense.  Steven 
Lipin,  "Corporations'  Dreams  Converge  in  One  Idea: 
It's  Time  to  Do  a  Deal. "  Wall  St  J.  (February  26, 
1W7). 

^Wall  Street  may  require  education  due  to  the 
complexity  of  the  transaction,  the  non-apparent 
nature  of  its  value  or  the  obscure  nature  of  the 
business.  In  any  case,  assuring  that  the  value 
created  by  a  transaction  is  properly  appreciated  by 
Wall  Street,  and  relected  in  stock  price,  may  be  both 
a  matter  of  responsibility  to  shareholders  as  well  as 
protecting  the  deal  itself."  Brownstein  k  Cohen  at 
p.  6.  Indeed,  commentators  have  argued  that 
"winning  the  immediate  favor  of  the  market 
through  disclosure  of  projections  and  other 
forward-looking  information  can  be  an  essential 
element  in  ensuring  the  transaction's  success."  See, 
e.g.,  Victor  I.  Lewkow  and  Paul  J.  Shim,  Law  Puts 
Parties  in  a  Bind  When  Ammouncing  Merger,  Nat'l 
U  I.  (Feb.  10, 1997),  at  p.  B9. 

*°The  Williams  Act  was  enacted  in  1968  as  an 
amendment  to  the  Exchange  Act  (Sections  13(d)-(e) 
and  14(d)-(f).  The  Williams  Act  regulates  tender 
offers  and  imposes  beneficial  ownership  reporting 
requirements.  15  U.S.C.  78m{d)-(e)  and  15  U.S.C 
7Bn(d)-(f). 

»'  Section  2(a)(3)  of  the  Securities  Act  broadly 
defines  "offer"  as  including  every  attempt  or  offer 
to  dispose  of,  or  solicitation  of  an  offer  to  buy,  a 
sectirity  or  interest  in  a  security,  for  value.  15  U.S.C. 
77b.  Offers  are  prohibited  during  the  pre-fUing 
period  and  restricted  during  the  waiting  period. 

•2  The  term  "prospectus"  is  defined  in  Section 
2(a)(10)  to  include  any  prospectus,  notice,  circular, 
advertisement,  letter  of  communication,  written  or 
by  radio  or  television,  that  offers  any  security  for 
sale  or  confirms  the  sale  of  the  security,  except  for 
oonimunications  that  are  preceded  or  accompanied 
by  a  statutory  prospectus.  15  U.S.C.  77b. 

»'  "Solicitation"  is  broadly  defined  by  the 
Conunission  to  include  "the  furnishing  of  a  form  of 
proxy  or  other  communication  to  security  holders 
under  circumstances  reasonably  calculated  to  result 
in  the  procurement,  withholding  or  revocation  of  a 
piDxy."  See  flute  Ua-Jll}  [17  CFR  240.14a-l(/)l. 
The  Williams  Act  provides  that  only  limited 
information  can  be  announced  without  either 
commencing  a  crash  tender  offer  or  requiring  the 
Sling  of  a  registration  statement  in  a  stock  offer. 


within  the  four  comers  of  a  prescribed 
disclosure  document. 

We  believe  that  alleviation  of  these 
regulatory  constraints  may  be 
appropriate  in  today's  marketplace, 
particularly  given  technological 
advances  in  communications. 
Information  regarding  a  plaimed 
extraordinary  transaction  can  be 
provided  to  all  security  holders  on  a 
more  equal  and  timely  basis.  Restricting 
communications  to  one  document  may 
in  fact  serve  to  impede,  rather  than 
promote,  informed  investing  and  voting 
decisions.  Of  course,  any  proposed  safe 
harbors  permitting  increased 
communications  must  be  balanced  to 
assure  investor  protection. 
Modifications  to  the  existing  regulatory 
scheme  include  conditions  designed  to 
provide  full  and  fair  disclosiue  to  all 
investors  and  the  broader  marketplace 
and  not  simply  to  a  limited  audience  of 
analysts  and  financially  sophisticated 
market  participants.  Today's  proposals 
are  designed  to  reduce  selective 
disclosure  by  permitting  the  widespread 
dissemination  of  information  through  a 
variety  of  media  calculated  to  inform  all 
security  holders  about  the  terms, 
benefits  and  risks  of  a  proposed 
extraordinary  transaction. 

It  is  important  to  note  that  the 
proposals  do  not  change  the  current 
requirement  that  before  security  holders 
are  asked  to  vote  or  tender  their  shares, 
they  must  receive  a  mandated 
disclosiue  document — a  prospectus, 
proxy  statement,  or  tender  offer 
statement — that  sets  forth  complete  and 
balanced  information.  '*  Our  long- 
standing concern  about  commimications 
conditioning  the  market  before  the 
dissemination  of  mandated  disclosure 
documents  (i.e.,  "gun-jumping")  is 
alleviated  by  continuing  to  require  this 
disclosiue  document  before  the 
investment  decision,  as  well  as  by  the 
Uability  that  could  attach  to  knowingly 
false  offering  materials. 

2.  Eliminate  Restrictions  on  Pre-filing 
Communications 

We  propose  to  eliminate  the  current 
restrictions  on  communications  about 
an  upcoming  merger,  tender  offer,  or 
other  business  combination.  Each  of  the 
regulatory  schemes  would  provide  for  a 
safe  harbor,  as  described  below,  for  oral 
and  vmtten  communications  about  the 
transaction  before  the  registration,  proxy 
or  tender  offer  statement  is  filed. 
Recognizing  that  deal-related  disclosure, 
including  forward-looking  information, 
is  important  to  a  complete 
understanding  of  a  transaction,  we  do 


not  propose  any  content  limitation  on 
the  communications.  However,  we 
request  comment  on  whether  any 
content  restrictions  should  be  included 
in  the  proposed  safe  harbors.  Of  course, 
even  without  content  restrictions,  the 
antifi^ud  rules  will  continue  to  apply. 

We  do  not  propose  to  limit  eUgibiUty 
for  the  proposed  safe  harbors  to 
transactions  involving  large  or  seasoned 
issuers.  We  considered  making 
distinctions  by  size  and  seasoned  status 
along  the  same  lines  as  in  the  Securities 
Act  Reform  Release  (i.e..  Form  A  and 
Forili  B),  but  beUeve  that  those 
distinctions  are  not  as  important  as 
other  considerations  in  the  case  of 
business  combination  transactions.  In 
these  transactions,  the  market  does  not 
need  information  about  the  offeror 
alone,  but  rather  the  combined  entity, 
with  which  the  market  is  unfamiliar  in 
any  case.  Thus,  the  need  for  fireer 
disclosure  stems  in  large  part  from  the 
fact  that  the  offeror  is,  in  essence, 
becoming  a  new  company.  Therefore, 
the  market-driven  disclosure  is  not 
company  information  but  "synergies" 
and  similar  information  about  the 
combined  entity.  Further,  we  believe 
that  regardless  of  seasoned  status,  the 
reasons  for  full  and  timely  disclosure  in 
a  business  combination  still  exist. 

Nevertheless,  we  request  comment  as 
to  whether  the  size  and  seasoned  status 
of  the  parties  to  the  transaction  should 
determine  the  availabiUty  of  the  free 
communication  safe  harbors.  Should  the 
safe  harbor  be  limited  to  Form  B 
companies?  ''  If  the  safe  harbor  were 
based  upon  the  size  and  seasoned  status 
of  the  parties,  should  it  be  the  status  of 
the  acquiror  or  the  target  that  would 
govern,  or  both?  If  the  status  of  the 
acquiror  controlled,  different  acquirors 
for  ^e  same  target  could  be  subject  to 
different  rules.  Would  the  lack  of  a  level 
playing  field  for  competing  acquirors 
have  adverse  effects  on  competition  or 
the  target's  security  holders? 

While  we  beUeve  that  the  parties 
involved  in  a  business  combination 
transaction  should  be  permitted  to  rely 
on  the  free  communications  safe  harbors 
regardless  of  size,  certain  safeguards  to 
protect  investors  are  necessary.  All 
written  communications  by  those 
parties  from  the  date  of  the  first 
announcement  of  the  transaction  would 
be  required  to  be  filed  with  the 


^*  See  the  discussion  of  proposed  Form  C  in  Part 
n.D.2.d  below. 


"  If  the  proposals  in  the  Securities  Act  Reform 
Release  are  not  adopted,  then  the  proposals 
presented  in  this  release  could  be  limited  to 
companies  that  are  Form  S-3  eligible,  including  the 
requirement  that  the  aggregate  market  value  of 
voting  and  non-voting  common  equity  held  by  non- 
affiliates  equal  or  exoaed  S75  million. 
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Commission  upon  first  use.'«  Although 
there  would  be  no  requirement  to 
deliver  this  information  to  security 
holders,  written  communications  would 
have  to  be  filed  upon  first  use  in  order 
to  assure  that  the  information  is 
available  to  a/7  security  holders — not 
just  analysts  and  institutional 
investors — at  the  same  time. 
Furthermore,  written  information  about 
a  proposed  combined  entity  or  the 
"synergies"  that  are  expected  to  result 
from  a  proposed  transaction  could  be 
verified  or  confirmed,  and  corrective 
disclosure  could  be  required  if  needed. 

Each  communication  would  be 
required  to  include  a  prominent  legend 
advising  investors  to  read  the 
registration,  proxy  or  tender  offer 
statement.'^  We  solicit  comment  on 
whether  certain  basic  information, 
including  the  name  and  description  of 
the  acquiror,  also  should  be  required  in 
each  communication.'* 

We  beheve  that  bidders  would 
welcome  the  opportunity  to  disclose 
deal  information  earUer  in  the  process 
and  that  the  filing  on  first  use 
requirement  would  not  "chill" 
disclosure  of  forward-looking 
information  because  of  continuing 
market  demands.  We  request  comment, 
however,  as  to  whether  parties  involved 
in  tender  offers  would  be  reluctant,  in 
light  of  the  filing  requirement,  to 
disclose  forward-looking  information 
absent  a  safe  harbor  from  fiability  for 
that  information.  The  safe  harbor 
established  by  the  Private  Securities 
Litigation  Reform  Act  currently  applies 
to  merger  transactions  but  does  not 
apply  to  tender  offers.  We  discuss  below 
the  possibility  of  expanding  by  rule  the 
scope  of  that  safe  harbor  to  tender 
offers.59 

Would  parties  to  a  transaction 
communicate  more  finely  if  the  written 
communications  could  be  filed  at  a  later 
date,  whether  along  with  the  mandated 


"See Part  n.B.5  below.  Wrinen  communications 
include  communications  that  are  published  in 
electronic  media,  such  as  videos  and  CD-ROMs. 

*'The  legend  also  would  advise  investors  that 
they  can  obtain  copies  of  the  filed  documents  for 
free  at  the  Commission's  web  site  and  explain 
which  documenu  are  available  for  free  from  the 
issuer.  See  proposed  Securities  Act  Rule  421(e)  in 
the  Securities  Act  Reform  Release,  as  well  as 
proposed  Rules  14a-12(a)(2).  13e-4(c)  and  14d- 
2(b)(2)  in  this  release. 

"As  discussed  below,  free  pre-filing 
conununications  are  permitted  under  the  current 
scheme  only  in  contested  proxy  solicitations  under 
Rules  14S-11  and  14a-12.  Those  rules  require  that 
certain  basic  information  (the  identity  of  the 
participants  in  the  solicitation  and  description  of 
their  interest  in  the  transaction)  be  disclosed  in 
each  communication,  whether  written  or  oral. 

"See  Part  n.E.6  below. 


disclosure  document «»  or  some  other 
date,  instead  of  filing  upon  first  use?  If 
so,  should  the  communications  required 
to  be  filed  be  limited  to  those  made 
dvuinga  specified  period  of  time,  such 
as  30  calendar  days  or  30  business  days 
before  the  disclosure  docimient  is  filed? 
In  addition  to  the  filing  requirement  for 
written  communications,  would  any 
market  conditioning  effect  of  the  pre- 
filing  communications  be  cured  by  the 
built-in  time  period  between  defivery  of 
the  disclosure  docimient  and  the  final 
voting  or  tendering  decision?  Would 
offerors  tend  to  shorten  this  time  period, 
to  the  extent  permitted  by  law,  if  they 
could  engage  in  more  extensive 
communications  at  an  earlier  point?  We 
also  ask  whether  security  holders  would 
tend  to  sell  into  the  market  on  the  basis 
of  pre-filing  communications,  rather 
than  waiting  for  the  disclosure 
document. 

As  noted,  the  proposed  bee 
communications  safe  harbors  would 
apply  to  oral  as  well  as  written 
communications.  We  do  not  propose  to 
require  that  oral  communications  be 
reduced  to  writing  and  filed.  As  one 
objective  of  the  proposal  is  to  reduce 
selective  disclosure,  we  solicit  comment 
on  whether  liberalizing  oral 
communications  would  remove 
incentives  for  offerors  to  file 
information  and  disseminate  it  in  a 
widespread  manner.^i  Should  the  safe 
harbors  be  available  to  oral 
communications?  «  If  so.  would  the 
need  to  provide  information  to  the 
markets  generally  provide  a  sufficient 
incentive  for  offerors  to  disseminate 
full,  fair  and  balanced  information  in  a 
widespread  manner?  Should  a  "notice" 
fiUng  be  required  when  oral 
communications  are  made? 

As  proposed  in  the  Securities  Act 
Reform  Release,  business  information 
that  is  factual  in  nature  and  relates 
solely  to  ordinary  business  matters,  not 
to  the  pending  transaction,  would  be 
exempt  from  the  prohibition  on  offers 
and  would  not  be  required  to  be  filed. 
This  type  of  information  generally  does 
not  have  the  potential  for  conditioning 
the  market  before  an  extraordinary 
transaction  and.  as  the  dissemination  of 
such  information  is  usually  routine,  we 
do  not  view  it  as  specifically  related  to 


the  transaction.^^  The  proxy  and  tender 
offer  rules  would  provide  the  same 
exclusion.** 

3.  Waiting  Period  and  Post-Effective 
Period  Communications 

*    In  the  Securities  Act  Reform  Release, 
we  propose  to  permit  free  oral  and 
written  communications  during  the 
period  between  filing  and  effectiveness 
of  the  registration  statement,  in  order  to 
provide  an  opportunity  for  open 
dialogue  between  the  company  and  its 
potential  investors.**  This  Securities 
Act  safe  harbor  also  would  apply  to  the 
period  after  effectiveness  of  Uie 
registration  statement.**  The  rule  would 
be  available  for  business  combinations 
as  well  as  for  capital-raising 
transactions.  We  also  would  extend  this 
safe  harbor  to  the  proxy  and  tender  offer 
rules.*'  Like  pre-filing  commimications, 
written  commuinications  during  these 
periods  would  be  required  to  be  filed 
upon  first  use.  Free  communications 
during  the  waiting  period  would  be 
particularly  important  if  our  proposal  to 
permit  exchange  offers  to  commence 
before  effectiveness  is  adopted.** 

4.  Alternative  Commimications 
Proposals 

We  are  considering  alternatives  to  the 
iree  communications  safe  harbors  that 
would  provide  more  limited  flexibility 
for  pre-filing  communications.  In 
particular,  we  are  considering  whether 
to  allow  the  companies  conducting  the 
transaction  to  make  deal-related 
disclosure  only  during  a  48-hour  period 
following  the  pubhc  announcement  of  a 
definitive  merger  agreement  or  takeover 
plan.  Similar  to  the  "free 
communications"  proposal,  there  would 
be  no  content  restrictions  on  the 
companies'  communications  during  the 
proposed  48-hour  period,  other  than  the 
antifraud  provisions.  After  the  48-hour 
period,  the  companies  would  be 
required  to  remain  quiet  regarding  the 
transaction  until  a  registration,  proxy  or 


•"This  is  the  way  Form  B  issuers  would  be 
treated  in  capital-raising  transactions,  as  proposed 
in  the  Securities  Act  Reform  Release. 

•>  Of  course,  nothing  in  the  proposal  would  affect 
a  person's  liability  for  trading  on  inside 
information.  See  Rules  lOb-5  and  14»-3  |17  CFR 
240.14e-3j. 

•*The  current  safe  harbor  in  Securities  Act  Rule 
145(b)(2),  discussed  below,  is  limited  to  written 
communications. 


"^Proposed  Rule  169.  Also  as  proposed  in  the 
Securities  Act  Reform  Release,  there  would  be  a 
safe  harbor  for  regularly  released  forward-looking 
information  (which  would  be  filed  under  Rule  425), 
and  the  safe  harbors  for  the  publication  of  research 
reports  by  broker-dealers  would  be  revised.  All  of 
these  would  apply  to  business  combinations  as  well 
as  to  capital-raising  transactions.  See  proposed  Rule 
168(b)  and  prop>osed  revisions  to  Rules  137.  138, 
and  139  [17  CFR  230.137;  17  CFR  230.138  and  17 
CFR  230.139). 

"Proposed  Rules  13e-4(c),  I4a-12  and  14d-2. 

"Proposed  Rule  165. 

"Currently,  "free  writing"  is  permitted  after  a 
registration  statement  becomes  effective,  but  the 
"free  writing"  material,  such  as  sales  literature, 
must  be  accompanied  or  preceded  by  a  final 
prospectus. 

•'Proposed  Rules  14a-12  and  14d-2. 

"SeePartII.C.1  below. 
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tender  offer  statement  is  filed.  If  this 
alternative  proposal  is  adopted,  should 
the  48-hour  time  period  be  shorter  or 
longer  (e.g.,  24  or  72  hours),  or  should 
it  be  based  on  a  number  of  business 
days,  such  as  one,  three  or  five  business 
days? 

Under  this  alternative  proposal,  the 
safe  harbor  would  not  be  available  to  a 
company  if  it  disclosed  deal-related 
information  after  the  48-hour  period 
without  the  relevant  disclosure 
document  on  file.  The  company, 
however,  could  take  steps  to  regain 
protection  under  the  safe  harbor  by 
discontinuing  communications  related 
to  the  transaction  for  at  least  30  calendar 
days  (the  "30-day  quiet  period")  before 
a  registration  statement  is  filed.  The  30- 
day  quiet  period  would  serve  to  cure 
any  conditioning  effect  that  the 
communications  may  have  had  on  the 
market  for  the  companies'  securities. 

As  a  third  alternative  to  the  free 
communications  proposal  and  the  48- 
hour  model,  we  also  solicit  comment  on 
whether  to  permit  free  communications 
for  an  unlimited  period  of  time  after  the 
deal  is  announced,  so  long  as  the  parties 
observe  a  30-day  quiet  period  before 
fibng  the  registration  statement,  proxy 
statement  or  tender  offer  material.  This 
would  be  similar  to  the  treatment  of 
Form  A  companies  in  capital-raising 
transactions,  as  proposed  in  the 
Securities  Act  Reform  Release.  We  ask 
commenters  whether  it  would  be 
practicable  in  the  business  combination 
context  to  require  a  minimum  of  30  days 
between  announcing  the  deal  and  filing 
the  registration  statement,  proxy 
statement  or  tender  offer  material. 

We  request  comment  on  whether, 
under  the  alternative  proposals,  the  30- 
day  quiet  period  would  be  sufficient  to 
cure  any  conditioning  effect  that  earlier 
commimications  may  have  on  the 
market.  Is  a  longer  quiet  period 
necessary  (e.g.,  45  days),  or  would  a 
shorter  period  suffice  (e.g.,  15  or  20 
days)?  We  also  solicit  comment  on 
whedier  the  time  period  for  staff  review 
should  be  included  in  the  30-day  quiet 
period.  Should  companies  be  permitted 
to  file  the  relevant  disclosure  document 
as  soon  as  it  is  prepared  despite 
disclosure  of  deal-related  information 
outside  the  48-hour  period?  How  should 
the  announcement  of  a  hostile 
transaction  affect  the  type  of 
communications  permitted  during  the 
30-day  quiet  period?  Should  the  type  of 
communications  permitted  outside  the 
48-hour  period  be  different  for  friendly 
and  hostile  transactions?  Should  the 
communications  be  filed  on  first  use,  or 
not  filed  until  the  mandated  disclosure 
document  is  filed? 


Finally,  we  request  comment  as  to 
whether  either  of  the  alternative 
proposals  is  preferable  to  the  free 
communications  safe  harbors.^^ 
Commenters  should  keep  in  mind  that 
we  would  conform  the  proxy  rules  and 
tender  offer  rules  to  whatever  scheme 
we  adopt  under  the  Securities  Act  for 
business  combinations. 

5.  Free  Communications  Under  the 
Securities  Act 

To  implement  the  overall  scheme 
discussed  above,  we  propose  new 
Securities  Act  Rule  166(b)  to  permit  free 
communications  in  connection  with  any 
registration  statement  for  a  business 
combination.  As  discussed  above,  this 
rule  would  not  contain  any  content 
restrictions  so  that  deal-related 
information  could  be  disclosed  to 
analysts  and  security  holders  alike. 
Given  the  potential  breadth  of  the 
commimications,  these  communications 
still  would  be  considered  offers  under 
the  Securities  Act. 

As  discussed  above.  Section  5(c)  of 
the  Securities  Act  prohibits  offers  unless 
a  registration  statement  is  on  file.  In 
1996,  the  Commission  was  granted 
exemptive  authority  under  Section  28  of 
the  Securities  Act.^°  For  the  reasons 
stated  above — including  the  need  to 
reduce  selective  disclosure  and  provide 
deal-related  information  to  all  security 
holders  on  an  equal  basis — we  believe 
that  an  exemption  from  Section  5(c)  of 
the  Securities  Act  for  persons  making 
offers  in  business  combination 
transactions  is  in  the  public  interest  and 
is  consistent  with  the  protection  of 
investors. 

The  proposed  safe  harbor  under  this 
exemption  would  be  available  to  the 
acquiring  company — the  offeror  of  the 
securities.  The  company  to  be  acquired 
would  not  ordinarily  be  subject  to 
restrictions  on  communications  under 
the  Securities  Act,  but  under  some 
circimistances  it  could  be  viewed  as 
joining  the  acquiring  company  in 
making  the  offer.  In  this  event,  it  also 
could  avail  itself  of  the  safe  harbor.  In 
addition,  we  request  comment  as  to 
whether  any  other  parties  should  be 


exempted  from  Section  5(c)  and  eligible 
to  rely  on  the  proposed  safe  harbor  for 
pre-fihng  communications.  For 
example,  should  the  parties'  affiliates, 
dealer-managers  and  others  acting  on 
behalf  of  the  parties  to  the  transaction 
be  permitted  to  take  advantage  of  the 
safe  harbor?  '* 

In  cases  where  deal-related 
information  is  disclosed  before  filing  a 
registration  statement,  the  current 
practice  has  been  to  file  the 
communications  on  Form  8-K  '^  and 
then  incorporate  these  filings  by 
reference  into  the  registration  statement. 
As  a  result,  these  communications  are 
subject  to  Section  11  liability. ^^  As  a 
condition  to  the  proposed  free 
commimications  safe  harbor,  vmtten 
convtnunications  relating  to  the 
transaction  would  be  filed  upon  first  use 
as  pre-filing  prosjjectus  supplements  ^* 
that  are  subject  to  Section  12(a)(2) 
liability. ''  This  is  because  we  believe 
Section  12(a)(2)  UabiUty  would 
adequately  protect  investors  while  not 
chilling  parties'  willingness  to  make 
these  communications.  However,  we 
request  comment  on  whether  all  written 
communications  related  to  the 
transaction  should  be  incorporated  into 
thetegistration  statement  and  subject  to 
Section  11  liability  under  the  Securities 
Act.^^  Would  this  encourage  offerors  to 
rely  more  on  oral  communications?  We 
also  ask  whether  it  is  necessary  to 
condition  the  availability  of  the  safe 
harbor  on  the  timely  filing  of  these 
communications,  as  proposed. 

We  note  that  relatively  free  written 
and  oral  pre-filing  communications 
already  are  permitted  under  the  current 
scheme  for  contested  proxy 
solicitations.  Such  solicitations,  if 


*»Like  the  free  communications  proposal,  the 
alternative  safe  harbors  would  not  restrict  factual 
business  communications  at  any  time.  These 
communications  could  occur  throughout  the  pre- 
filing  and  waiting  period  without  precluding 
reliance  on  the  safe  harbor  or  triggering  a  30-day 
quiet  period. 

'"The  Conunission,  by  rule  or  regulation,  may 
conditionally  or  unconditionally  exempt  any 
person,  security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or  transactions  from 
any  provision  of  this  title  or  any  rule  or  regulation 
issued  under  this  title  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in  the  public 
interest,  and  is  consistent  with  protection  of 
investors.  15  U.S.C.  77bb. 


"  See  the  discussion  of  research  reports  in  the 
Securities  Act  Reform  Release. 

"  17  CFR  249.308. 

'3J5  U.S.C.  77k. 

'♦Written  communications  would  be  filed  as 
offering  material  under  proposed  Rule  425(b)(3). 
Like  Rule  424  (17  CFR  230.424}.  proposed  Rule  425 
would  provide  the  procedural  requirements  for 
filing  the  written  communications  as  pre-filing 
prospectus  supplements.  Comparable  filing 
requirements  are  proposed  under  the  proxy  and 
tender  offer  rules  (proposed  Rules  13e-4(c).  14a-12 
and  14d-2).  These  communications  would  be  filed 
on  EDGAR  to  the  same  extent  that  the  related 
prosf)ectus.  tender  offer  or  proxy  statement  would 
be  required  to  be  filed  electronically.  For  a 
discussion  of  materials  in  various  electronic  media 
and  how  they  would  be  filed,  see  Part  Vn.B  of  the 
Securities  Act  Reform  Release.  If  a  Rule  425  filing 
was  required,  filers  would  not  also  have  to  file  the 
same  document  under  the  proxy  and  tender  offer 
rules. 

"  15  U.S.C  771(a)(2).  Oral  communications  also 
would  be  offers  subject  to  Section  12(a)(2)  liability. 

'"In  any  event,  if  a  pre-filing  communication 
contains  material  information  that  is  required  to  be 
in  the  registration  statement,  the  filer  will  put  the 
infccmation  in  the  registration  statement,  so  Section 
11  will  apply. 
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written,  currently  are  not  deemed  offers 
under  the  Securities  Act.^^  Written 
communications  must  be  filed  in 
accordance  with  proxy  Rule  14a-12(b), 
as  discussed  below. 

To  harmonize  treatment  of  all  merger 
transactions,  whether  contested  or 
friendly,  we  propose  to  eliminate  the 
provision  that  such  communications  are 
not  offers  under  the  Securities  Act.^^ 
Thus,  pre-filing  communications  in 
contested  transactions  also  would  be 
considered  offers  and  pre-filing 
supplements  to  the  prospectus  subject 
to  liabihty  under  Section  12(a)(2)  of  the 
Securities  Act.  We  do  not  beUeve  that 
communications  would  be  chilled  by 
this  modification  because  of  the 
heightened  need  for  commimications  in 
hostile  or  competing  transactions.  In 
addition,  we  note  that  such 
communications  already  are  subject  to 
antifraud  liability.  We  request  comment, 
however,  as  to  whether  treating  this 
information  as  offers — imposing  Section 
12(a)(2)  liability  under  the  Securities 
Act — would  chill  communications  in 
hostile  transactions. 

Rule  135  notices  are  not  currently, 
and  are  not  proposed  to  be,  filed  with 
the  Commission.  We  solicit  comment, 
however,  on  whether  Rule  135  notices 
involving  prospective  business 
combinations  should  be  filed,  since  they 
could  contain  the  initial  public 
announcement  of  the  transaction.  The 
filing  would  be  made  under  Rule  425, 
but  since  these  notices  are  not 
considered  "offers"  they  would  not 
have  liability  as  such;  Rule  425  would 
be  modified  to  make  this  clear. '^^ 

In  the  Securities  Act  Reform  Release, 
the  proposed  scheme  for  capital-raising 
transactions  for  Form  A  issuers 
contemplates  that  communications 
more  than  30  days  before  the  filing  of 
a  registration  statement  do  not 
constitute  offers.^"  In  contrast,  the 
proposed  scheme  for  business 
combinations  treats  all  communications 
related  to  the  transaction  as  offers, 
starting  with  the  first  commimication 
relating  to  the  transaction  (except  for 


"  See  Rule  145(bK2),n7  CFR  230.145Cb)(2)).  Rule 
145  is  the  rule  that  aoplies  the  registration 
requirements  to  business  combinations  involving 
security  holder  vpwng  decisions. 

'•Rule  145(Wt2)  would  be  rescinded  Rule 
145(b)(l)j^»*&ch  provides  that  certain  written 
comnjttrtucations  containing  only  speciRed 
infortnation  about  mergers  and  similar  transactions 
are  not  deemed  offers,  would  be  moved  from  Rule 
145  to  Rule  135  {l7  CFR  230.1351.  Rule  135  already 
contains  similar  provisions  for  communications 
about  exchange  offers.  See  the  Securities  Act 
Reform  Release  for  the  text  of  proposed  Rule  135 
revisions. 

'•In  any  event,  under  the  proposed  scheme  these 
communications  would  need  to  be  filed  under  the 
proxy  or  tender  offer  rules. 
"See  proposed  Rule  167(c). 


communications  among  the  participants 
in  the  transaction).8i  Thus,  these 
communications  would  be  subject  to 
Section  12(a)(2)  liability  even  if  made 
more  than  30  days  before  filing  the 
registration  statement.  Should  we  treat 
business  combinations  the  same  as 
capital-raising  transactions  and  apply 
the  30-day  rule  to  both?  82  If  we  did  this, 
we  could  still  require  communications 
before  the  30-day  window  to  be  filed, 
but  they  would  not  have  Securities  Act 
liability  as  offers.  We  ask  commenters  to 
address  whether  the  status  of  deal- 
related  communications  as  offers  should 
depend  on  how  soon  they  are  followed 
by  the  filing  of  a  registration  statement. 
We  also  solicit  comment  on  whether, 
if  we  do  retain  the  first  pubUc 
announcement  standard,  we  need  to 
define  "pubUc  announcement."  We 
could  define  this  as  the  first  pubUc 
communication  about  the  transaction 
that  gives  more  information  than 
permitted  by  Rule  135.  Alternatively, 
we  could  have  a  broader  definition  that 
includes  any  public  communication 
identifying  the  offeror,  the  target 
company  or  class  of  securities,  the 
number  or  percentage  of  securities 
sought,  and  the  price  or  range  of  prices. 
Should  the  definition  clarify  what  is 
meant  by  "public"  [i.e., 
communications  that  go  beyond  the 
participants  to  the  transaction)? 

6.  Free  Commimications  Under  the 
Proxy  Rules 

a.  Expand  Rule  14a-12  Safe  Harbor 

In  1992.  we  significantly  enhanced 
security  holders'  ability  to  communicate 
with  one  another  regarding  corporate 
matters  without  furnishing  a  proxy 
statement,  so  long  as  no  proxy  card  or 
other  authorization  is  furnished  to  or 
requested  from  security  holders.*^  The 
enhancements  have  worked  well  to 
improve  the  quality  and  amount  of 
information  flowing  to  and  among 
security  holders.  Under  the  current 
regulatory  scheme,  however,  there  are 
still  some  restrictions  on 
communications.  For  instance, 
management  or  security  holders  seeking 
proxy  authority  may  not  communicate 
without  first  furnishing  a  proxy 
statement,  unless  the  solicitation  is 
either  in  connection  with  an  election 


»'  See  proposed  Rule  167(b). 

"  In  that  case,  we  also  would  apply  the  30-day 
rule  to  proxy  and  tender  offer  solicitations. 

"See Rule  14a-2(b)(l).  |17C3TI  240.14a-2(b)(l}l. 
The  rule  may  not  be  used  by  the  company  itselt 
Also,  there  are  various  exceptions  for  persons  with 
specified  interests  in  the  solicitation.  For  example, 
the  rule  may  not  be  used  by  any  person  soliciting 
in  opposition  to  a  merger  or  other  extraordinary 
transaction,  when  the  soliciting  person  is  a  party  to 
an  alternative  transaction. 


contest  under-Rule  14a-ll  *•  or  in 
opposition  to  an  earlier  solicitation, 
invitation  for  tenders,  or  certain  other 
publicized  activity  under  Rule  14a- 
12.*=»  Both  rules  permit  soUcitations 
before  furnishing  security  holders  with 
a  written  proxy  statement,  so  long  as:  (i) 
no  form  of  proxy  {i.e..  proxy  card)  is 
furnished  until  a  written  proxy 
statement  is  furnished;  (ii)  the  identity 
of  the  participants  in  the  solicitation 
and  a  description  of  their  interests  are 
included  in  any  communication 
published,  sent,  or  given  to  security 
holders;  and  (iii)  a  written  proxy 
statement  is  provided  to  security 
holders  at  the  earliest  practicable  date. 
The  rules  apply  to  both  oral  and  written 
solicitations.**  Written  soliciting 
material  must  be  filed  with,  or  mailed 
for  filing  to.  the  Commission  no  later 
than  the  date  the  material  is  first 
published,  sent,  or  given  tc  security 
holders.87 

Despite  the  1992  amendments,  some 
have  contended  that  the  current  rules 
may  continue  to  imnecessarily  restrict 
communications  among  security  holders 
and/or  between  a  company  and  its  own 
security  holders.  Recent  developments 
in  information  technology  have  enabled 
companies  to  engage  in  more  fiwjuent. 
direct  and  timely  communications  with 
their  security  holders  about  matters  of 
particular  interest.  As  the  pace  of  the 
securities  markets  increases,  there 
appears  to  be  a  greater  need  for  some 
flexibility  in  the  proxy  rules  to  permit 
communications  before  filing  and 
delivery  of  a  written  proxy  statement. 
Accordingly,  we  propose  to  broaden  the 
safe  harbor  in  Rule  14a-12  to  apply  to 
all  soUcitations.  not  just  to  those 
involving  opposed  matters. 

The  other  provisions  in  Rule  14a-12. 
including  the  condition  that  no  form  of 
proxy  is  furnished,  the  obligation  to 
disclose  participant  information,  and 
the  delivery  of  a  written  proxy 
statement  to  all  solicited  security 
holders  as  soon  as  practicable,  would  be 
retained.  We  also  would  continue  to 
require  that  written  solicitations  be  filed 
upon  first  use.  In  addition,  consistent 
with  proposed  changes  to  the  Securities 
Act  and  tender  offer  rules,  each 
communication  would  be  required  to 
prominently  advise  security  holders  to 


"  17  Cni  240.144-11. 

"  17  C3TI  240.t4a-12.  In  addition,  parties  other 
than  the  company's  management  may  solicit 
proxies  from  up  to  ten  persons  without  being 
required  to  file  a  proxy  statement.  See  Rule  14a- 
2(b)(2)  (17  CFR  240.14a-2{b)(2)). 

"The  proxy  antifraud  rule.  Rule  14a-9,  applies 
to  these  conununications. 

"'See Rules  14a-ll(c)  and  I4a-12(b)  ll7  CFR 
240.l4a-li(c)  and  240.l4a-12(b)|. 
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read  the  proxy  statement.*"  These 
reqmrements,  together  with  the 
antifraud  provisions  in  Rule  14a-9, 
appear  sufficient  to  assure  the  integrity 
and  adequacy  of  the  information  and 
protect  against  misleading 
solicitations.** 

Filing  of  written  commimications 
upon  first  use  also  would  assure 
consistency  with  the  requirements  we 
propose  for  extraordinary  transactions 
under  the  Securities  Act.  We  request 
comment,  however,  on  whether  the 
filing  upon  first  use  requirement  should 
be  modified  if  under  the  Securities  Act 
we  permit  fiUng  later  than  upon  first  use 
[i.e.,  when  the  disclosure  docimient  is 
filed).  We  also  request  comment  on 
whedier  to  retain  the  requirement  to 
disclose  the  identity  of  participants  and 
their  interests  if  we  do  not  adopt  a 
corresponding  requirement  under  the 
tender  offer  rules  and  the  Securities  Act 
requirements  for  tender  offers.  If  we 
change  either  the  filing  requirement  or 
the  participant  information  requirement, 
should  the  change  apply  only  to  proxy 
statements  relating  to  business 
combinations? 

We  proposed  expanding  Rule  14a-12 
in  1992  to  permit  solicitations  before 
filing  and  delivering  a  written  proxy 
statement  regardless  of  the  existence  of 
an  opposing  solicitation.*'  We 
ultimately  determined  not  to  adopt  the 
proposal  because  "the  broad  scope  of 
current  Rules  14a-ll(d)  (now  Rule  14a- 
11)  and  14a-12  reach  virtually  all 
contested  and  responsive 
solicitations."  »^  We  further  noted  that 
the  need  to  extend  Rule  14a-12  to  all 
solicitations  was  mitigated  by  the 
proposal  to  allow  registrants  and  other 
persons  planning  a  solicitation  to  begin 
their  solicitation  on  the  basis  of  a 
publicly  filed  preliminary  proxy 
statement."^  However,  given  the 
pressures — both  regulatory  and  market- 
induced — to  disclose  deal-related 
information  immediately  upon 
annoimcement,  we  now  believe  that  the 


14a-9,  applies 
2(b)ll7CFR 


••Proposed  Rule  I4a-I2(a)(2). 

••The  proposed  expansion  of  communications 
would  not  expand  a  company's  ability  to  secuie 
promises  to  vote  a  certain  way  before  a  proxy 
statement  is  provided.  See  the  Securities  Act 
Reform  Release,  however,  for  proposed  Rule  159, 
which  would  provide  exemptions  from  the  proxy 
rules  for  certain  "lock-up"  arrangements. 

•"Release  No.  34-30849  (June  24, 1992)  (57  FR 
29564). 

•'  Release  No.  34-31326  (October  16, 1992)  |57 
FR  48276).  Comments  on  the  proposal  were  mixed. 
Those  who  objected  "questioned  whether  there  was 
a  demonstrated  need  for  the  revisions  and  raised 
concern  with  the  potential  abuse  that  could  arise." 
Id. 

*^Id.  when  a  soliciting  party  uses  a  preliminary 
proxy  statement  to  begin  a  solicitation,  the  form  of 
proxy  may  not  be  included  with  the  material 
dittributed. 


current  rules  may  overly  restrict 
communications  among  security  holders 
and/ or  between  a  company  and  its  own 
security  holders.  Based  upon  our 
experience  with  the  1992  liberafization 
of  communications,  we  do  not  beUeve 
that  further  easing  of  restrictions  would 
lead  to  abuse. 

Under  the  proposed  expansion  of 
Rule  14a-12,  management  could  engage 
more  freely  in  communications 
regarding  a  prospective  or  pending 
acquisition.  However,  this  proposal  is 
not  limited  to  takeover-related  matters. 
For  example,  management  could  rely  on 
the  proposed  safe  harbor  to  obtain 
seciuity  holders'  views  in  connection 
with  certain  corporate  governance  items 
that  may  require  a  security  holder  vote, 
such  as  the  adoption  or  amendment  of 
executive  and  (firector  compensation 
plans,  an  increase  in  the  number  of 
authorized  shares  that  may  be  issued, 
and  the  adoption  or  redemption  of  a 
security  holder  rights  plan.  We  beUeve 
that  management's  ability  to 
disseminate  information  on  a  more 
timely  basis  may  result  in  more 
informed  voting  decisions  by  security 
holders  and  may  increase  the  amount 
and  quality  of  information  generally 
available  to  all  security  holders. 

We  request  comment  as  to  whether 
there  are  certain  instances  when  the 
requirement  to  deliver  a  proxy 
statement  as  soon  as  practicable  would 
be  too  burdensome.  In  addition,  are 
there  any  circumstances  under  which 
management  or  other  parties  may  want 
to  commimicate  that  should  not  trigger 
the  obligation  to  deliver  a  proxy 
statement  at  the  earliest  practicable 
date?  For  example,  if  a  merger 
transaction  was  only  under 
consideration  by  management,  and  no 
formal  agreements  were  entered  into, 
should  it  be  necessary  to  send  a  proxy 
statement  to  security  holders  if  the 
transaction  does  not  materiaUze?  As 
another  example,  management  might 
find  the  proposed  safe  harbor  useful  to 
"road-test"  an  executive  compensation 
proposal  with  large  security  holders,  but 
not  present  the  matter  for  a  security 
holder  vote  if  the  reaction  was  negative. 
What  impact  would  this  have  on  smaller 
security  holders? 

We  invite  comments  on  whether  the 
expansion  of  Rule  14a-12  to  non- 
contested  situations  would  have  the 
intended  effect  of  permitting 
management  to  communicate  more 
freely  with  security  holders  and 
whether  this  would  enhance  the  timing 
or  quaUty  of  information  given  to 
security  holders.  One  effect  of  the 
proposed  expansion  of  Rule  14a-12  may 
be  to  eliminate  any  need  for  Rule  14a- 


11. «3  Would  it  be  appropriate  to 
eliminate  Rule  14a-ll  if  we  expanded 
Rule  14a-12  to  cover  all  matters, 
whether  or  not  they  are  contested? 

As' discussed  above,  one  "check"  on 
any  conditioning  effect  that  free 
comaiunications  might  have  on  security 
holders  is  the  fact  that  security  holders 
will  receive  a  mandated  disclosure 
document  in  extraordinary  transactions 
before  making  their  tender  or  voting 
decision.  In  a  tender  offer,  there  is  a 
mandated  minimum  20-business  day 
period  between  the  time  the  disclosure 
docimient  is  disseminated  and  the 
expiration  of  the  offer.  As  a  general  rule, 
however,  there  is  no  federally  mandated 
time  period  for  disseminating  a  proxy 
statement.**  Many  state  laws,  however, 
dictate  that  there  be  at  least  10  and  no 
more  than  60  days  between  notice  of  the 
meeting  and  the  meeting  date. 
Generally,  the  state  law  notice  and  the 
federally  mandated  proxy  statement  are 
mailed  together  to  security  holders. 
During  this  period,  security  holders  are 
able  to  assess  the  relevance  and 
credibility  of  all  written 
communications  in  light  of  the 
mandated  disclosure.  In  some  cases, 
state  law  permits  a  period  so  short  that 
security  holders  may  not  have  enough 
time  to  consider  the  information. 

We  request  comment  as  to  whether 
there  should  be  a  federally  mandated 
soUcitation  period  for  mergers  and 
similar  transactions,  given  the  free 
communications  proposals  and  the  need 
to  digest  the  mandated  disclosure  in 
light  of  earlier  communications.  This 
period  also  would  assure  that  record 
holders  and  beneficial  owners  afike 
would  have  enough  time  to  consider  the 
proxy  materials.  If  a  federally  mandated 


•> Currently.  Rule  14a-l2  excludes  matters 
covered  by  Rule  14»-11. 

•*  Note,  however,  that  there  is  a  maiulated  60-day 
solicitation  period  if  the  transaction  is  a  roll-up.  See 
Section  14(hMl)0)  of  the  Exchange  Act  |15  U.S.C. 
78nO»Kl)(J)l;  Rule  14a-6(/)  (17  CFR  240.14a-6(/); 
General  Instruction  1.2  to  Form  S-4  (17  CFR  239.25) 
and  General  Instruction  G.2  to  Form  F-4  (17  CFR 
239.34).  Also  note  that  there  is  a  requirement  to 
send  or  give  security  holders  a  written  information 
statement  on  Schedule  14C  at  least  20  calendar  days 
before  the  meeting  date  or  the  earliest  date  on 
which  corporate  action  may  be  taken  if  no  meeting 
will  be  held.  See  Rule  14c-2(b)  (17  CFR  240.14c- 
2(b)).  See  also  Release  No.  34-33768  (March  16. 
1994)  [59  FR  13517).  "Although  the  rules  do  not 
specify  the  number  of  days  before  the  meeting  by 
which  registrants  must  inake  their  proxy  materials 
available  for  distribution  to  their  beneficial  owners, 
in  order  to  comply  with  the  timeliness  requirement, 
the  materials  must  be  mailed  sufficiently  in 
advance  of  the  meeting  to  allow  five  business  days 
for  processing  by  the  banks  and  brokers  and  an 
additional  period  to  provide  ample  time  for 
delivery  of  the  material,  consideration  of  the 
material  by  beneficial  owners,  return  of  their  voting 
instructions,  and  transmittal  of  the  vote  from  the 
bank  or  broker  to  the  tabulator."  Id.  (footnotes 
omitted). 
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solicitation  period  is  adopted,  how  long 
should  it  be?  Would  20  business  days 
make  sense  so  that  it  is  haimonized 
with  the  mandated  tender  offer  time 
period?  Should  it  be  20  calendar  days  to 
conform  with  the  information  statement 
requirement,  or  should  the  information 
statement  requirement  be  changed  to  20 
business  days?  Should  the  solicitation 
period  be  required  only  as  a  condition 
of  the  free  communications  safe  harbor? 
Should  it  apply  only  to  votes  on 
business  combinations? 

We  are  particularly  concerned  about 
giving  security  holders  time  to  consider 
proxy  material  in  the  case  of  street  name 
holders — beneficial  owners  of  securities 
who  obtain  their  proxy  material  through 
banks,  broker-dealers,  or  other  nominees 
holding  record  title  to  the  securities.  Do 
street  name  holders  receive  correcting  or 
updating  material  in  a  timely  fashion? 
Would  modifying  the  security  holder 
communications  provisions  of  the  proxy 
rules  to  permit  direct  delivery  of  proxy 
statements  and  other  soliciting  materials 
to  non-objecting  beneficial  ov^ers 
facilitate  more  timely  and  fully 
informed  voting  decisions?  ^s 

b.  "Test  the  Waters"  Proxy  Solicitations 

We  also  are  considering  a  broader 
exemption  from  the  proxy  rules  that 
would  not  require  delivery  of  a  proxy 
statement  afler  communicating  with 
security  holders.  The  only  condition 
would  be  that  no  proxy  card  or  other 
authorization  be  requested  or  sent.  In 
effect,  such  a  rule  would  permit  both 
written  and  oral  "test  the  waters"  proxy 
solicitations.^"  Such  an  exemption 
would  be  crafted  as  part  of  Rule  14a- 
2,9'  which  sets  forth  a  niunber  of 
solicitations  that  are  exempt  from  the 
proxy  statement  disclosure  and 
dissemination  requirements.  Would  a 
broad  exemption  remove  the  need  for 
any  of  the  current  exemptions  in  Rule 
14a-2?«>8  Would  it  remove  the  need  for 
Rules  14a-ll  and  14a-12?  Would  the 
same  purpose  be  accomplished  by 
amending  Rule  14a-2(b)(l)  to  eliminate 
the  exceptions,  so  the  rule  could  be 
used  by  the  company  itself  and 
interested  parties?  »«  Should  the  "test 


"See Rules  14a-:3  (17CFR  240.14a-13l.  14b-l 
(17  CFR  240.14k>-ll.  14b-2  (17  CFR  240.14b-2l  and 
14C-7  (17  CFR  240.14C-71. 

"Rule  14a-9  would,  of  course,  impose  anti fraud 
liability  on  these  communications. 

"'17CFR240.14a-2. 

"In  particular,  the  exemption  for  solicitations 
that  do  not  seek  the  power  to  act  as  a  proxy  for 
another  security  holder  and  do  not  furnish  or 
otherwise  request  a  form  of  revocation,  abstention, 
consent  or  authorization  in  Rule  14a-2(b)(l)  and  the 
"ten  person"  exemption  in  Rule  14a-2rb)f2)  (17 
CFR240.14a-2(b)l. 

••A  person  relying  on  Rule  14a-2(b)(l)  currently 
is  not  permitted  to  change  the  exempt  proxy 


the  waters"  communication  be  required 
to  include  any  minimal  information? 

Unlike  Rule  14a-12,  the  "test  the 
waters"  proxy  rule  would  not  require 
that  vmtten  communications  be  filed 
with  the  Commission,  loo  However,  we 
are  considering  requiring 
communications  to  be  filed  in  order  to 
harmonize  with  the  treatment  of  written 
communications  under  the  Securities 
Act  and  the  Williams  Act.  Commenters 
should  address  whether  the  need  to  file 
material  would  reduce  the  usefuhiess  of 
the  "test  the  waters"  proxy  exemption. 
Would  a  filing  requirement  provide 
benefits  to  security  holders  by  assuring 
that  information  is  available  on  a 
widespread  basis?  If  we  do  require  filing 
of  material  under  this  exemption, 
should  it  be  a  "notice"  fihng  only  as 
opposed  to  requiring  the 
commimication  itself  to  be  filed? 
Should  the  filing  requirement  be  limited 
to  the  business  combination  context?  Or 
should  the  "test  the  waters"  proxy 
solicitation  be  unavailable  for  business 
combination  communications,  leaving 
Rule  14a-12  as  the  sole  safe  harbor  for 
these  communications? 

We  request  comment  on  whether  a 
"test  the  waters"  proxy  rule  would 
benefit  security  holders.  This  change 
would  be  consistent  with  the  general 
theme  of  easing  restrictions  on 
communications  under  the  Securities 
Act  as  expressed  in  this  release  and  the 
Securities  Act  Reform  Release.  On  the 
other  hand,  does  the  current 
requirement  to  follow  up 
commimications  with  delivery  of  a 
proxy  statement  impose  a  beneficial 
discipline  on  the  solicitation  process  by 
discouraging  premature  insupportable 
communications?  Should  we  require  a 
"cooling-off  period"  (e.g.,  20  or  30  days) 
between  the  "test  the  waters" 
solicitation  and  a  request  for  a  proxy 
card?  Commenters  should  advise 
whether  they  think  the  "test  the  waters" 
rule  would  work,  not  just  in  the  context 
of  takeover-related  matters,  but  also  in 
the  context  of  any  corporate  governance 
matters  or  other  topics  that  are  likely  to 
be  the  subject  of  a  proxy  solicitation. 

c.  Eliminate  Confidential  Treatment  of 
Merger  Proxies 

Currently,  preliminary  proxy  material 
relating  to  certain  reclassifications  and 
business  combinations,  other  than 


going-private  or  roll-up  transactions,ioi 
may  be  filed  confidentially  with  the 
Commission. »°2  In  that  case  the  proxy 
material  is  not  filed  on  EDGAR  and  is 
not  available  for  public  inspection. io3 
Due  to  the  changing  realities  of  today's 
markets,  and  the  expressed  need  by 
many  companies  for  an  expanded  safe 
harbor  permitting  early  disclosure  of 
information  before  a  registration 
statement  is  on  file,  we  propose  to 
eliminate  confidential  treatment  for 
merger  proxy  statements.  io<  Often 
companies  that  invoke  confidential 
treatment  for  their  merger  proxy 
statements  already  have  made  extensive 
pre-filing  disclosure  of  information 
beyond  what  is  permitted  by  current 
Securities  Act  Rule  145(b)  and  the  proxy 
rules.  It  is  unclear  to  us  why  a  company 
that  broadcasts  extensive  deal-related 
information  to  the  securities  markets 
soon  after  a  definitive  merger  agreement 
is  executed  needs  confidential  treatment 
for  the  same  information  contained  in 
its  proxy  materials.  In  some  instances, 
the  information  disclosed  to  the  market 
is  more  extensive  than  the  information 
disclosed  in  the  preliminary  proxy 
statement  filed  confidentially. 

We  previously  proposed  to  eliminate 
confidential  treatment  for  all 
preliminary  proxy  statements,  including 
those  relating  to  mergers,  in  1992."'* 
The  Commission  ultimately  decided  to 
preserve  confidential  treatment  for 
merger  transactions  in  light  of 
commenters'  concerns  that  the  inability 
to  file  documents  relating  to  business 
combinations  or  acquisitions  on  a  non- 
public basis  would  cause  premature 
disclosure  of  information.  The  concern 
articulated  was  that  merger  negotiations 
might  not  be  ripe  at  the  time  of  filing 
and  public  disclosure  "would  adversely 
affect  the  timing  of  such  transactions 
and  thereby  their  costs,  since  they  could 
not  obtain  Commission  review  of  the 
offering  documents  while  the 


soliciution  to  a  non-exempt  one  and  send  a  proxy 
card  to  security  holders.  This  position  would  have 
to  be  modified  to  accomplish  the  objectives  of  the 
"test  the  waters"  proxy  solicitation  proposal. 

'"Currently,  communications  exempt  under 
Rule  14a-2  need  not  be  filed,  except  that  notice 
filings  are  required  for  certain  communications 
under  Rule  I4a-2(b)(l)  and  the  roll-up  solicitation 
rule.  Rule  14a-2(b)(4). 


""  A  roll-up  transaction  is  any  transaction  or 
series  of  transactions  that  directly  or  indirectly, 
through  acquisition  or  otherwise,  involves  the 
combination  or  reorganization  of  one  or  more 
"finite-life"  entities  (usually  limited  partnerships) 
where  the  securities  to  be  issued  are  publicly 
registered.  See  Release  No.  33-6900  oiune  17  1991) 
(56  FR  28979):  Release  No.  33-6922  (October  30 
1991)  (56  Pk  57237);  Release  No.  33-7113 
(December  1. 1994  (59  FR  63676);  and  the  900  series 
of  Regulation  S-K. 

'"'Rule  14a-6(e)(2)  (17 CFR 240.14a-6(e)(2)l. 

""  The  proxy  material  is  filed  publicly  in 
definitive  or  final  form  when  the  staff  has  no  further 
comments  or  when  a  related  registration  statement 
IS  filed  that  wraps-around  (or  incorporates)  the 
information  contained  in  the  proxy  statement. 

»»«  When  the  transaction  is  a  stock  merger,  this 
would  eliminate  the  need  for  the  current  practice 
of  filing  a  (confidenUal)  proxy  statement  before 
filing  the  related  (public)  registration  sUtement. 

«»  See  Release  No.  34-30849  (June  24. 1992)  (57 
FR  29564). 
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le  or  more 


participants  were  preparing  for  the 
public  announcement  of  the 
transaction."  i"®  In  light  of  the  current 
practice  of  disclosing  extensive  deal- 
related  information  before  the  filing  of 
a  proxy  statement,  we  do  not  believe 
that  preliminary  merger  proxy  materials 
continue  to  merit  confidential 
treatment. 

The  elimination  of  confidential 
treatment  of  merger  proxy  statements 
MTOuld  harmonize  the  treatment  of 
preliminary  proxy  statements  with 
preliminary  prospectuses  and  tender 
offer  materials,  which  are  publicly 
available  when  filed.  In  addition, 
security  holders  would  obtain  faster 
access  to  information  concerning 
extraordinary  transactions.  Without 
confidential  treatment,  security  holders 
also  would  have  more  time  to  consider 
and  respond  to  proposed  mergers  and 
acquisitions. 

We  request  comment  on  whether 
confidential  treatment  should  be 
retained  under  any  limited 
circimistances.  Should  confidential 
treatment  be  available  if  the  parties  to 
the  merger  transaction  do  not  rely  on 
the  new  safe  harbors  permitting 
increased  communications? 

Some  have  expressed  the  view  that 
confidential  treatment  makes  registrants 
more  comfortable  with  amending  their 
materials  to  comply  with  staff 
comments,  as  the  marketplace  is  not 
aware  of  the  nature  of  the  changes.  If  a 
proxy  statement  is  filed  publicly,  the 
trading  markets  may  act  on  the 
information  disclosed  and  there  may  be 
liability  concerns  if  the  information 
disclosed  is  revised.  Do  commenters 
beUeve  that  these  concerns  outweigh  the 
benefits  of  pubUc  filing?  If  so,  how  are 
merger  proxies  different  from  exchange 
offers  and  other  types  of  fihngs  that  are 
not  accorded  confidential  treatment? 

We  note  that  when  the  wrap-around 
procedure  is  used,  registration  statement 
exhibits  are  filed  on  a  delayed  basis. 
Would  registrants  be  put  at  a  significant 
disadvantage  if  they  were  required  to 
file  all  exhibits  when  they  filed  their 
registration  statements  publicly,  or 
would  they  continue  the  practice  of 
filing  exhibits  when  available?  Should 
we  continue  to  permit  the  filing  of  a 
proxy  statement  before  the  wrap-around 
registration  statement,  even  though  the 
proxy  statement  would  be  public? 

d.  Timing  of  Filings 

In  addition  to  the  substantive  changes 
to  the  proxy  rules  proposed  above,  we 
propose  procedural  amendments  to  the 
proxy  filing  requirements.  Rule  14a-6(b) 
requires  definitive  material  to  be  "filed 


with,  or  mailed  for  filing  to,  the 
Commission  not  later  than  the  date  such 
material  is  first  sent  or  given  to  any 
security  holders."  Several  other  proxy 
and  information  statement  filing  rules 
contain  similar  language.*"^  The  option 
to  mail  proxy  materials  to  the 
Commission  is  no  longer  relevant 
because  companies  that  are  subject  to 
the  proxy  rules  are  now  required  to  file 
electronically.  1°^  We  propose  to  update 
these  filing  rules  to  eliminate  the 
"mailed  for  filing"  language  in  the  rules. 
Filers  would  be  required  to  file 
definitive  material  with  the  Commission 
no  later  than  the  date  they  send  or  give 
proxy  materials  to  security  holders. 

We  believe  that  making  definitive 
material  available  to  security  holders, 
the  market  and  the  staff  as  promptly  as 
possible  is  important.  EDGAR,  and  other 
sources  of  electronic  filings,  including 
the  Internet,  have  become  essential  in 
supplying  the  investment  community 
with  public  information.  Any 
discrepancy  between  the  time 
information  is  first  disseminated  and 
the  time  it  is  filed  with  the  Commission 
could  place  those  who  rely  on  our 
filings  for  public  information  at  a 
disadvantage. 

Filers  (particularly  those  in  time 
zones  later  than  the  Commission's)  have 
argued  that  filing  proxy  materials  on  the 
same  day  is  a  hardship.  It  is  not  clear 
why  this  is  the  case,  in  view  of  the 
treatment  of  tender  offer  materials.  Such 
materials  must  be  filed  "as  soon  as 
practicable"  on  the  date  the  tender  offer 
commences,  and  filers  comply  with  that 
requirement  without  any  apparent 
difficulty.  ^°«  While  the  proposed 
electronic  filing  rule  acknowledges  that 
some  information  may  be  released  when 
it  is  not  possible  to  file  it  writh  the 
Commission,  we  believe  that  material 
distributed  during  Commission  business 
hours  should  be  available  at  that  time  to 
the  public  through  our  filing  system."" 


»«»/d. 


'O'  See  Rules  14a-4(f)  |17  CFK  240.14a-4(fll,  14a- 
6(c)  [17  CFR  240.14a-6(c)l,  14a-ll(c)  (17  CFR 
240.14a-ll(c)l.  14a-12(b)  (17  CFR  240.14a-12(b)| 
and  I4c-5(b)  (17  CFR  240.l4c-5(b)l. 

•™>  See  Rule  101(a)(iii)  of  Regulation  S-T  [17  CFR 
232.10l(a)(iii)l.  Registrants  may  use  paper  only  if  a 
hardship  exemption  is  available.  Foreign  private 
issuers  that  are  not  required  to  file  electronically  are 
exempt  from  the  proxy  and  information  statement 
requiremenU.  17  CFR  240.3a-12-3. 

'<»See  Rule  14d-3(a)  [17  CFR  240.4d-3(a)l.  See 
also  Rule  I4d-3(b)  (17  CFR  240.l4d-3(b)l  (filing  of 
additional  tender  offer  material). 

""In  an  interpretive  letter,  the  Division  of 
Corporation  Finance  stated  that,  virhere  it  is 
impracticable  to  file  proxy  materials  on  the  same 
business  day,  it  is  consistent  with  the  intent  of  Rule 
13(d)  to  allow  issuers  and  others  to  file 
electronically  "promptly  on  the  next  business  day 
following  distribution  to  security  holders."  See 
Henry  Lesser,  Esq.  (November  28,  1995).  This 
proposal  would  supersede  that  interpretation, 
material  disseminated  during  the  Commission's 


In  connection  with  this  change  to  the 
proxy  filing  rules,  we  propose  to  update 
our  electronic  filing  rules  to  provide 
guidance  to  filers  as  to  when  to  file 
material  that  is  disseminated  outside 
normal  Commission  business  hours. 
The  issue  of  when  to  file  this  type  of 
material  arises  most  often  in  the  context 
of  proxy  soliciting  material,  although  it 
may,  on  occasion,  arise  for  tender  offer 
filings.  Our  electronic  filing  rule  already 
requires  material  that  may  be  "mailed 
for  filing"  to  be  filed  on  or  before 
pubUcation  or  distribution;  in  the  event 
of  publication  or  distribution  on  a  non- 
business day,  the  rule  permits  filing  "as 
soon  as  practicable  on  the  next  business 
day."  "^  We  propose  to  modify  this  rule 
to  eliminate  "mailed  for  filing"  and 
refer  to  material  that  is  required  to  be 
filed  on  the  same  day  it  is  disseminated. 
The  revised  rule  would  continue  to 
permit  filing  as  soon  as  practicable  on 
the  next  business  day  if  the  material  was 
disseminated  on  a  non-business  day,  but 
would  make  it  clear  that  dissemination 
after  the  Commission's  business  hours  is 
treated  the  same  as  dissemination  on  a 
non-business  day.  The  revised  rule 
wou/d  apply  to  tender  offer  filings  as 
well  as  proxy  filings. 

We  soUcit  comment  on  the  nature  and 
extent  of  problems  encountered  with  the 
timing  requirement  for  filing  proxy  and 
tender  offer  material.  Commenters 
should  consider  whether  the  proposed 
rule  provides  adequate  guidance  to 
filers  disseminating  materials  outside  of 
our  business  hours.  Alternatively,  the 
rule  could  be  amended  to  require  filing 
withjn  one  business  day  of 
dissemination  instead  of  "as  soon  as 
practicable  on  the  next  business  day," 
or  by  a  certain  time  on  the  next  business 
day  (e.g.,  9:00  a.m.  or  12:00  noon).  We 
believe  security  holders  and  the  public 
in  general  should  be  able  to  access 
public  filings  at  the  earliest  possible 
time.  Currently,  filings  are  accepted  on 
EDGAR  as  late  as  10:00  p.m.,  although 
fihngs  submitted  after  5:30  p.m.  receive 
a  filing  date  of  the  next  business  day 
and  are  not  available  to  the  public  until 
the  next  business  day.  We  could  amend 
Rule  13(d)  of  Regulation  S-T  to  require 
submission  of  proxy  material  by  10:00 
p.m.  on  the  same  day  it  is  disseminated 
to  security  holders,  unless 
dissemination  occurs  on  a  day  that  the 
Commission  is  not  open. 

7.  Free  Communications  Under  the 
Tender  Offer  Rules 

A  bidder's  ability  to  commimicate 
with  security  holders  and  the  markets  in 


business  hours  would  be  required  to  be  filed  on  that 
day. 
>  >  >  See  Rule  1 3(d)  of  Regulation  S-T. 
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general  regarding  a  proposed  offer  is 
limited  by  the  concept  of 
"commencement"  in  the  tender  offer 
rules.  A  bidder  is  required  to  file  and 
disseminate  information  regarding  its 
offer  upon  "commencement." 
Commencement  is  the  date  an  offer 
starts  for  purposes  of  the  tender  offer 
rules.  A  bidder's  public  announcement 
of  certain  minimal  information  about  an 
offer  may  trigger  commencement  and 
can  result  in  certain  filing  and 
disclosure  obligations  for  the  bidder, 
depending  upon  whether  cash  or  stock 
is  offered.! '2  Similarly,  the  target  cannot 
make  a  recommendation  regarding  the 
offer  without  triggering  filing  and 
disclosure  obligations. 

a.  Disclosure  Triggering  Commencement 

Currently,  a  third-party  cash  tender 
offer  is  deemed  to  commence  on  the 
date  the  bidder  discloses  certain 
information  ("announcement"),'" 
unless  the  bidder  does  one  of  two  things 
within  five  business  days  of  the 
announcement  date.  If  the  bidder  files  a 
tender  offer  statement  with  the 
Commission,  and  disseminates  specified 
information  to  security  holders,  die  offer 
is  deemed  to  commence  on  the  date  of 
filing  and  dissemination,  not  on  the  date 
ofannouncement.il*  If  the  bidder  makes 
a  subsequent  public  announcement  that 
it  has  determined  not  to  proceed  with 
the  offer,  the  initial  announcement  will 
not  be  deemed  to  commence  an  offer.^i' 
If  the  bidder  neither  complies  with  the 
tender  offer  rules  nor  withdraws  the 
offer,  the  offer  is  deemed  to  commence 
upon  public  announcement,  resulting  in 
filing  and  disclosure  violations.  We 
refer  to  this  requirement  as  the  "five 
business  day  rule." 

Stock  tender  offers  are  not  subject  to 
the  same  five  business  day  rule.  Instead, 
stock  offers  are  deemed  to  commence 
when  a  final  prospectus  is  first 
disseminated  to  security  holders,  i*"  A 
bidder  can  publicly  announce  its 
intention  to  make  a  stock  offer,  so  long 
as  the  announcement  contains  only  the 
limited  information  permitted  by  the 


'"  Issuer  tender  offers  are  not  subject  to  pre-filing 
communication  restrictions;  thus  no  substantive 
change  to  the  issuer  tender  offer  rule  is  necessary, 
although  we  do  propose  some  conforming  changes. 

•"  If  solely  cash  and/or  securities  exempt  from 
registration  under  Section  3  of  the  Securities  Act 
are  offered,  then  a  public  announcement  of:  the 
identity  of  the  bidder,  the  identity  of  the  subject 
company,  the  amount  and  class  of  securities  sought 
and  the  price  or  range  of  prices  offered  will 
commence  the  tender  offer.  See  Rule  14d-2  (b)  and 
(c).  (17  cm  240.14d-2  (b)  and  (c)). 

'"See Rule  I4d-2(b)(2).  [17  CFR  240.l4d- 
2(b)(2)l. 

'"  See  Rule  14d-2(bMl).  (17  CFR  240.14d- 
2(b)(l)l. 

"•  See  Rule  14d-2(aK4)  (17  CFR  240.14d-2(aM4)). 


Securities  Act."'  This  announcement 
will  not  stitute  commencement  of  the 
offer  if  the  bidder  promptly  files  a 
registration  statement  relating  to  the 
securities  offered. >'* 

In  1979,  we  recognized  the 
"unsettling  and  disruptive  effects"  that 
cash  tender  offers  can  have  on  the 
trading  markets  when  we  proposed  the 
five  business  day  rule.'^^  In  adopting 
the  rule,  we  noted  it  was  common 
practice  for  bidders  to  publicly 
annoimce  the  material  terms  of  their 
cash  offers  in  advance  of  formal 
commencement.120  vVe  observed  that 
pre-commencement  public 
announcements  regarding  cash  tender 
offers  can  trigger  market  mechanisms, 
such  as  arbitrageur  acdvity,  and  cause 
security  holders  to  make  investment 
decisions  with  respect  to  a  tender  offer 
on  the  basis  of  incomplete  information. 
The  five  business  day  rule  was  designed 
to  prevent  bidders  fi-om  publicly 
announcing  the  material  terms  of  an 
offer  before  formally  commencing  the 
offer. 

Based  on  our  experience  with  tender 
offers  and  the  factors  influencing  the 
treatment  of  communications  discussed 
earlier,  we  now  believe  that  the 
commimications  restrictions  imposed 
on  bidders  in  both  cash  and  stock  tender 
offers  may  unnecessarily  restrict 
commimications  with  security  holders. 
We  believe  that  the  reasoning  behind 
easing  restrictions  on  communications 
for  other  types  of  business  combinations 
applies  equally  to  tender  offers. 
Unrestricted  communications  should 
result  in  the  availability  of  more 
information  to  security  holders  on  a 
timely  basis.  As  a  result,  security 
holders  should  have  a  greater 
opportunity  to  inforin  themselves  and 
assess  the  specific  terms  of  a  proposed 
offer.  In  light  of  the  fact  that  tender 
offers  generally  remain  open  for  a  short 
period  of  time,  usually  20  business 
days,  advance  notice  of  an  offer  should 
benefit  security  holders. 

In  an  effort  to  increase  bidders'  ability 
to  communicate  with  security  holders, 
we  propose  to  amend  the  provisions 
relating  to  commencement.  Specifically, 
we  propose  to  eliminate  the  obligation 
to  commence  or  withdraw  a  cash  offer 
within  five  business  days  of  making  a 
public  announcement.  We  also  propose 
to  eliminate  the  requirement  to 
promptly  file  ategistration  statement 
after  public  announcement  of  a  stock 


offer.  The  revised  rule  would  permit 
bidders  to  engage  in  free 
communications  before 
commencement.  121  The 
communications  permitted  under  the 
safe  harbor,  however,  would  not  include 
a  transmittal  form  or  instructions  on 
how  to  tender  into  the  offer. 

In  place  of  the  five  business  day  rule 
and  the  requirement  to  promptly  file  a 
registration  statement,  we  propose  to 
require  bidders  to  file  and  disseminate 
the  required  information  when  tenders 
are  first  requested.  The  Williams  Act 
and  the  tender  offer  rules  were  designed 
to  assure  that  there  is  adequate 
information  available  to  security  holders 
so  that  they  can  make  an  informed 
investment  decision  before  tendering 
into  an  offer.  The  public  announcement 
of  an  offer  should  not  trigger  the  need 
to  file  or  disseminate  information. 
Instead,  the  focus  should  be  on  when 
security  holders  are  provided  the  means 
to  tender  their  shares  into  the  offer.  That 
is  the  time  when  information  required 
by  the  tender  offer  rules  must  be 
available  to  security  holders.122 

Under  the  proposal,  we  would  require 
bidders  in  both  stock  and  cash  tender 
offers  to  satisfy  the  filing  and 
dissemination  requirements  upon  first 
disseminating  transmittal  forms  (the 
tender  offer  equivalent  of  a  proxy  card) 
or  disclosing  to  security  holders 
instructions  on  how  to  tender  into  an 
offer.  For  example,  if  a  bidder  published 
an  advertisement  that  instructed 
security  holders  how  to  contact  the 
bidder  and  receive  information  on 
tendering  securities  in  the  offer  (e.g.,  by 
publishing  a  telephone  number  for 
security  holders  to  call  to  receive  more 
information  on  how  to  tender),  then  the 
bidder  would  be  required  to  comply 
with  the  filing  and  dissemination 


>"  See  Rule  135-2(a)(4)  (17  CFR  230.135(a)(4)). 
"•See Rule  14d-2(e)  (l7CFR240.14d-2(e)). 
"•See  Release  No.  34-15548  (February  5. 1979) 
(44  FR  9956]. 

>">  See  Release  No.  34-16384  (November  29. 
1979)  (44  FR  70326). 


"'  Proposed  revision  to  Rule  14d-2.  Shortly  after 
adopting  the  five  business  day  rule,  the 
Commission  authorized  the  issuance  of  an 
interpretive  release  discussing  the  staffs  views  with 
respect  to  when  certain  tender  offers  commence 
under  Regulation  14D  and  14E.  See  Release  No. 
16623  (March  5,  1980)  (45  FR  15521).  If  we  rescind 
the  five  business  day  rule  as  proposed,  many  of  the 
interpretations  in  the  release  regarding 
commencement  would  no  longer  be  applicable. 

'"  Although  we  propose  to  change  the  manner  in 
which  commencement  of  an  offer  is  triggered,  we 
are  not  defining  the  term  "tender  offer"  or  changing 
our  position  on  what  activities  may  be  deemed  to 
constitute  a  tender  offer.  Nothing  in  these  proposals 
affects  the  fact  that  the  tender  offer  rules  may  be 
triggered  by  activities  that  function  as 
unconventional  tender  offers.  We  reiterate  our 
position  that  the  term  "tender  offer"  should  be 
interpreted  flexibly  in  accordance  with  the 
intended  purposes  of  Sections  14fd)  and  14(e).  A 
determination  of  whether  a  particular  transaction  or 
series  of  transactions  constitutes  a  tender  offer  will, 
of  course,  depend  on  the  particular  facts  and 
circumstances  and  is  not  limited  to  "conventional" 
tender  offers.  See  Release  No.  34-15548  (Feb  5 
1979)  (44  FR  9956). 
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requirements  at  that  time.  The  20 
business  day  period  would  begin  to  run 
at  this  time. 

The  five  business  day  rule  and  the 
requirement  to  file  a  registration 
statement  promptly  may  serve  as  a 
protection  against  bidders  making 
tender  offer  announcements  without  the 
intent  or  ability  to  follow  through.  In 
order  to  prevent  the  development  of 
such  practices  if  these  requirements  are 
eliminated,  we  propose  a  new  rule  to 
make  it  clear  that  such  conduct  would 
be  prohibited  as  fraudulent  under  the 
tender  offer  rules.i^'  The  rule  would 
prohibit  a  person  from  annoimcing  a 
tender  offer:  without  the  intent  to 
commence  and  complete  the  offer;  with 
the  intent  to  manipulate  the  price  of 
either  the  bidder's  or  the  target's 
securities;  or  without  a  reasonable  belief 
that  the  person  will  have  the  means  to 
purchase  the  securities  sought.  Are 
there  other  provisions  that  should  be 
included  to  prevent  inappropriate  use  of 
the  free  communications  safe  harbor, 
while  not  deterring  legitimate 
communications? 

We  solicit  comment  on  whether  the 
five  business  day  rule  or  the 
requirement  to  file  a  registration 
statement  promptly  provide  investors, 
bidders,  targets  or  security  holders  with 
any  benefits  that  the  proposed  rule 
would  not  provide.  Do  these 
requirements  cause  bidders  to  provide 
security  holders  with  needed 
information  sooner? 

We  also  ask  whether  the  proposed 
rules  increase  the  risk  that  investors  will 
make  investment  decisions  based  solely 
on  a  bidder's  pre-commencement 
commimications  without  adequate 
information.  Security  holders  might  sell 
into  the  market  based  on  a  bidder's  pre- 
fihng  communications.  This  risk, 
however,  exists  today  under  the  current 
rules,  although  for  a  more  limited  time. 
Should  the  tender  offer  rules  focus  on 
this  risk?  Is  the  risk  of  market  activity, 
based  on  incomplete  information, 
greater  for  cash  offers  than  it  is  for  stock 
offers?  If  so,  is  it  more  important  to 
maintain  the  five  business  day  rule  than 
to  harmonize  cash  tender  offers  with 
other  types  of  business  combinations? 
Would  the  proposed  obligation  to  file 
and  disseminate  information  when 
security  holders  are  first  solicited  to 
tender  using  a  transmittal  form 
adequately  protect  security  holders?  Is 
there  less  of  a  need  to  permit  bidders  to 
provide  information  to  the  marketplace 
before  filing  than  there  is  for  other  types 
of  business  communications  because 
cash  tender  offer  material  may  be 
prepared  and  disseminated  so  quickly? 


Currently,  bidders  are  required  to 
hand  deliver  a  copy  of  the  tender  offer 
statement  and  additional  tender  offer 
materials  to  the  target  company  and  any 
other  bidder  for  the  same  class  of 
secvirities.^2*  In  addition,  we  propose  to 
require  delivery  to  the  same  parties  of 
the  first  wTitten  communication  a 
bidder  makes  that  sets  forth  its  identity, 
that  of  the  target  company,  the  amount 
and  class  of  securities  sought,  and  the 
price  or  range  of  prices  offered. '^^  Is  this 
needed,  or  would  the  fact  that  the 
communication  must  be  filed  with  the 
Commission  provide  adequate  notice  to 
the  target  company  and  any  other 
bidders? 

Each  communication  made  in  reliance 
on  the  safe  harbor  would  be  required  to 
prominently  advise  security  holders  to 
read  the  complete  tender  offer  material, 
consistent  with  the  Securities  Act  and 
proxy  rule  proposals. '^^  Should  we 
require  any  additional  information  in 
these  communications?  For  example, 
should  a  bidder  be  required  to  disclose 
information  such  as  its  identity,  the 
target's  identity,  the  form  and  amount  of 
consideration  offered,  any  conditions  to 
the  offer,  and  the  bidder's  interest(s)  in 
the  target,  including  security 
ownership?  This  would  be  similar  to  the 
current  requirement  in  Rule  14a-12  that 
specified  information  be  contained  in 
any  communications  made  before  the 
fiUng  of  a  proxy  statement. 

Currently,  the  tender  offer  rules 
require  specified  information  to  be 
included  in  any  communications  made 
after  the  bidder  has  commenced  the 
offer  and  disseminated  the  complete 
tender  offer  disclosure  document.  These 
"additional  tender  offer  materials"  must 
include  basic  information  about  the 
identity  of  the  bidder  and  subject 
company,  the  terms  and  the  expiration 
date.  ^27  vVe  propose  to  retain  this 
requirement.  Does  the  requirement  serve 
a  useful  purpose  in  preventing 
confusion,  particularly  where  there  are 
competing  offers?  Would  it  be  more 
important  to  require  specific 
information  in  pre-commencement 
communications  than  in  post- 
commencement  additional  material? 

We  also  propose  to  revise  the  rules  to 
permit  targets  the  same  freedom  to  make 


>*3  Proposed  Rule  I4e-a. 


'"  See  Rule  14d-3(a)(2). 

'"The  current  rule  also  requires  telephonic 
notice  and  mailing  of  tender  offer  material  to  any 
securities  exchange  or  the  NASD  on  which  the 
securities  are  listed  or  traded.  We  do  not  propose 
to  extend  this  to  cover  pre-commencement 
communications,  as  the  exchanges  and  the  NASD 
are  moving  away  from  relying  on  paper  filings  and 
increasingly  using  electronic  databases  to  obtain 
EDGAR  filings. 

"8  See  proposed  Rules  13e-4(c)  and  14d-2(bi(2). 

*"  See  Rule  14d-6(c),  proposed  to  be 
redesignated  Rule  I4d-6(b). 


pre-commencement  communications  as 
bidders.  A  target  (or  other  person  who 
makes  any  solicitation  or 
recommendation  to  security  holders 
regarding  the  offer)  must  provide 
specified  information  to  security 
holders  and  file  a  Schedule  14l>-9  with 
the  Commission  on  the  same  date  that 
it  makes  a  recommendation  regarding 
the  offer.^28  This  obligation  is  triggered 
by  the  target's  communications  even  if 
the  bidder  has  not  yet  commenced  the 
tender  offer.  We  propose  to  amend  the 
rule  so  this  obUgation  is  not  triggered  by 
commimications  made  by  the  target 
before  the  bidder  has  filed  its  tender 
offer  statement  and  commenced  the 
offer.  Targets  would  be  required  to  file 
pre-commencement  commimications  on 
first  use.  This  would  put  the  bidder  and 
target  in  an  equal  position  to  engage  in 
free  pre-commencement 
communications.  We  solicit  comment 
on  whether  there  is  any  reason  to  treat 
bidders  and  targets  differently.  We  also 
ask  whether  the  target's 
communications  should  be  required  to 
contain  a  statement  advising  security 
holders  to  read  the  complete 
recommendation  when  it  is  available. 

b.  Methods  to  Disseminate  an  Offer 

The  tender  offer  rules  currently 
provide  for  several  non-exclusive 
methods  to  "commence"  an  offer.  If  one 
or  more  of  the  specified  methods  are 
followed,'^*  the  tender  offer  will  be 
deemed  "published,  sent  or  given  to 
security  holders'"  for  purposes  of 
Section  14(d)(1)  of  the  Exchange  Act. 
The  methods  of  disseminating 
information  that  will  commence  an  offer 
include:  (i)  long  form  publication; ''°  (ii) 
summary  advertisement;  ^^'  (iii) 
summary  advertisement  or  long  form 
publication  using  stockholder  lists  and 
security  position  listings;  *"  and  (iv)  if 
securities  are  to  be  offered  as 
consideration,  publishing,  sending,  or 
giving  copies  of  a  final  prospectus  to 
security  holders."^  While  a  tender  offer 
can  be  commenced  in  other  ways,*'*  the 


'"See  Rule  14d-9.  A  target  must  respond  to  a 
tender  offer  by  communicating  a  position  on  the 
offer  no  later  than  ten  business  days  from  the  date 
the  offer  is  disseminated.  See  Rule  14e-2. 

'*•  A  bidder  can  use  more  than  one  method 
provided  it  complies  fully  with  each  method  used. 

""See  Rule  14d-2(a)(l)  [17  CTR  240.14d-2(aKl)|. 
See  also  Rule  l4d-4  for  these  methods  of 
dissemination,  which  also  are  means  of  publicizing 
changes  to  the  initial  tender  offer  information. 

'"  See  Rule  14d-2(a)(2)  [17  CFR  240.14d-2(a)(2)l. 

'"See  Rule  14d-2(a){3]  117CFR  240.14d-2(a)(3)]. 

'"  See  Rule  14d-2(a)(4)  (17  CFR  240.14d-2(a)(4)]. 

'"SeeRule  14d-2(a)(5)  [17  CFR  240.14d-2(a){5)l 
providing  that  an  offer  may  commence  when  "the 
tender  offer  is  first  published,  sent  or  given  to 
security  holders  by  the  bidder  by  any  means  not 

Continued 
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methods  listed  above  are  generally 
regarded  as  safe  harbors  and  will  give 
the  bidder  comfort  that  the  offer  has 
commenced  under  the  tender  offer 
rules.  Commencement  is  important 
because  if  an  offer  is  not  deemed  to 
commence,  the  required  20  business  day 
period  will  not  begin  to  nm.»3' 

Long  form  publication  requires  the 
bidder  to  publish  extensive  information 
regarding  the  tender  offer  in  a 
newspaper.  136  Before  we  adopted  the 
summary  advertisement  method  in 
1979. "7  long  form  publication  was  the 
accepted  means  of  dissemination.  Ehae 
to  escalating  costs  and  scheduling 
problems  associated  with  long  form 
publication,  sujnmary  publication  has 
replaced  long  form  publication  as  the 
common  means  of  disseminating  a 
tender  offer.  Given  that  long  form 
pubhcation  is  not  viewed  as  cost- 
effective  and  is  rarely  used  by  bidders, 
we  propose  to  eliminate  it  as  a  means 
of  disseminating  information  about  a 
tender  offer.  "8  we  soUcit  comment, 
however,  on  whether  the  method  should 
be  retained,  perhaps  in  connection  with 
pubhcation  on  the  hitemet  in 
combination  with  other  methods  of 
dissemination. 

Under  the  summary  publication 
method,  a  bidder  must  publish  an 
advertisement  in  a  newspaper  and 
furnish  its  tender  offer  materials  with 
reasonable  promptness  to  any  security 
holder  who  requests  a  copy.  The 
advertisement  must  contain,  and  is 
limited  to,  certeiin  specified 
information.  139  Bidders  are  not 
permitted  to  include  a  transmittal  form 
with  the  summary  advertisement. '•«' 


othervvise  referred  to  in  paragraplu  (a)(1)  through 
(4)  of  this  section." 

•"Sec Rule  14»-l(a)  [17 CFR 240.l4e-i(a)l. 

""A  bidder  must  publish  the  information 
specified  in  Rule  14d-6(e)(l)  [17  CFR  240.14d- 
6(e)(l)|. 

"'  See  Release  No.  34-16384  (November  29, 
1979)  [44  FR  70326). 

'"We  propose  this  change  both  for  issuer  and 
third-party  tender  offers.  See  Rule  13»-4(e)(i) 
(issuer)  and  I4d-4(a)(l)  (third  party). 

'"See  Rule  I4d-6(a)(2)  [17  CFR  240.14d-6(a)(2)). 
Bidders,  however,  generally  disclose  more 
information  in  their  summary  advertisements  than 
is  currently  permitted  under  the  rules.  There  is 
some  judicial  support  for  the  disclosure  of 
additional  information.  See  Crouse-Hinds  Co.  v. 
Intemorth.  Inc..  518  F.  Supp.  416  (N.D.N. Y.  1980) 
(permitting  disclosure  of  conditions  to  an  offer  in 
a  summary  advertisement).  Based  on  our  proposals 
to  permit  free  communications,  we  would  amend 
Rule  14d-6(a)(2)  to  delete  the  language  limiting  the 
information  that  can  appear  in  a  summary 
advertisement.  We  would  retain  the  prohibition 
against  including  a  transmittal  form  with  the 
summary  advertisement.  However,  the  summary 
advertisement  could  (and  should,  if  it  is  designed 
to  commence  the  offer)  include  the  means  to  tender. 
e.g..  a  telephone  number  to  call  to  obtain  the 
complete  tender  offer  materials,  including  the 
transmittal  form. 

>♦» See  Rule  14d-6(e)(3)  [17  CFR  240.13d-e(e)(3)]. 


Security  holders  therefore  must  request 
and  receive  complete  information  from 
the  bidder  before  they  can  tender  into 
the  offer. 

Summary  advertisements  alone 
usually  are  not  sufficient  to  prompt  a 
large  number  of  security  holders  to 
request  a  copy  of  the  tender  offer 
materials.  Therefore,  bidders  generally 
will  supplement  their  solicitation  of 
tenders  with  a  request  for  a  stockholder 
list  under  Rule  14d-5,  in  addition  to 
publishing  a  suimmary  advertisement. 
Under  this  rule  bidders  can  request  a 
stockholder  list  from  the  target.  The 
target  has  the  option  of  either  mailing 
the  offering  materials  to  security  holders 
at  the  bidder's  expense,  or  providing  the 
bidder  with  a  stockholder  Ust  of  record 
holders  prepared  as  of  the  most  recent 
practicable  date.^** 

We  solicit  comment  on  whether  we 
should  eliminate  dissemination  by 
summary  advertisement  alone  (without 
the  use  of  stockholder  Usts)  to  make  the 
cash  tender  offer  regulations  more 
comparable  to  other  business 
combination  methods.  Should  the 
stockholder  list  requirement  apply  to 
amendments  disclosing  material 
changes  as  well  as  to  initial  tender  offer 
material?  We  note  that  delivery  is 
required  if  registered  securities  are 
offered,  given  that  prospectuses  must  be 
delivered  as  required  by  the  Securities 
Act.  Similarly,  dehvery  of  a  disclosure 
document  would  be  necessary  if 
security  holder  approval  was  solicited 
imder  the  proxy  rules.  >■**  While  we  note 
that  bidders  typically  use  stockholder 
hsts,  we  sohcit  comment  on  whether 
there  are  circumstances  when  the  use  of 
stockholder  Usts  is  impracticable. 

In  addition,  we  solicit  comment  on 
whether  to  retain  the  current 
requirement  that  bidders  using 
stockholder  lists  also  publish  siunmary 
advertisements.  The  summary 
advertisement  serves  as  an  additional 
means  of  publicizing  tender  offer 
information  while  it  is  in  the  process  of 
being  mailed  to  security  holders.  This 
may  be  particularly  useful  in  the  short 
time  frame  of  a  cash  tender  offer. 

Finally,  we  request  commenters' 
views  on  whether  we  should  permit 
means  of  disseminating  tender  offer 


"'  In  Part  II.E.4  below,  we  propose  to  expand  the 
stockholder  list  rule  to  make  it  more  useful  by 
including  beneficial  owner  information. 

'<*  When  delivery  is  required  by  the  rules,  this 
can  be  accomplished  by  using  electronic  media, 
provided  the  bidder  satisfies  the  guidelines  set  forth 
in  Release  No.  33-7233  (October  6,  1995)  [60  FR 
53458],  regarding  electronic  delivery.  For  example, 
a  summary  advertisement  for  a  tender  offer  could 
contain  a  consent  form  for  a  security  holder  to 
indicate  his  or  her  willingness  to  receive  the 
complete  tender  offer  materials  by  means  of  a 
specified  electronic  medium. 


material  other  than  those  described.  The 
increasing  use  of  electronic  media, 
particularly  the  hitemet,  provides  an 
avenue  for  widespread  access  to 
information.  On  the  other  hand,  many 
security  holders  rely  on  more  traditional 
sources  of  information,  such  as 
newspapers  and  the  mail.  We  do  not 
want  to  put  these  security  holders  at  a 
disadvantage  in  obtaining  tender  offer 
information.  Therefore,  we  are  not 
proposing  that  electronic  media  be 
permitted  as  a  sole  means  of 
dissemination.  We  are,  however, 
interested  in  comment  as  to  how 
electronic  media  are  currently  used  in 
the  tender  offer  area  and  whether  there 
are  electronic  sources  of  information 
that  are  as  commonly  available  and 
widely  followed  as  the  newspapers  of 
general  circulation  used  for  summary 
advertisements.  1*3 

C.  Permit  Exchange  Offers  To 
Commence  on  Filing 

1.  Early  Commencement 

The  Commission  first  adopted  the 
requirement  for  an  effective  registration 
statement  before  commencing  an 
exchange  offer  in  1979.1**  In  proposing 
the  requirement,  we  noted  that  we 
intended  to  codify  "the  current  practice 
of  commencing  the  bidder's  offer  when 
its  re^stration  statement  imder  the 
Securities  Act  becomes  effective." '« In 
1983,  a  Commission  Advisory 
Committee  **»  noted  the  regulatory 
disincentives  to  offering  securities  as 
consideration  »*'  in  a  tender  offer  and 
recommended  that  exchange  offers  be 
permitted  to  commence  as  soon  as  the 
registration  statement  is  filed.  ^^^ 


'«Rule  14d-4(b)  [17  CFR  240.14d-*(b)]  provides 
that  publicatioa  in  all  editions  of  a  daily  newspaper 
with  a  national  circulation  is  deemed  to  constitute 
adequate  publication. 

'"Release  No.  34-16384  (November  29.  1979) 
[44  FR  70328,  70338). 

'"Release  No.  34-15548  (February  5. 1979)  [44 
FR  9956). 

'♦•  See  Advisory  Committee  on  Tender  Offer 
Report  on  Recommendations  (July  8,  1983).  We 
established  the  Committee  to  examine  the  tender 
offer  prtx:ess  and  other  techniques  of  acquiring 
control  of  public  issuers  and  to  recommend 
legislative  and/or  regulatory  changes  deemed 
appropriate  or  necessary.  Release  No.  34-19528 
(February  24,  1983)  [48  FR  9111). 

'<'The  Committee  stated  that  "there  are 
significant  regulatory  impediments  to  undertaking 
an  exchange  offer  rather  than  a  cash  tender  offer, 
which  impediments  are  not  necessary  for  the 
protection  of  shareholders"  and  that  "regulation 
should  not  be  a  principal  factor  in  determining  the 
method  of  acquisition."  Advisory  Committee  Report 
at  16.  On  that  basis,  the  Committee  issued 
Recommendation  5:  Cash  and  securities  tender 
offers  should  be  placed  on  an  equal  regulatory 
footing  so  that  bidder,  the  market  and  shareholders, 
and  not  regulation,  decide  between  the  two. 

'"Recommendation  12  of  the  Committee's 
Report  stated: 
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In  order  to  put  cash  and  stock  tender 
oRers  on  a  more  level  playing  field,  we 
propose  to  permit  "early 
commencement"  of  third-party 
exchange  offers.  Currently,  stock  tender 
offers  commence  on  the  date  the  related 
registration  statement  becomes  effective. 
Under  today's  proposal,  exchange  offers 
could  commence  upon  the  filing  of  a 
registration  statement,  or  on  a  later  date 
selected  by  the  bidder.'**  As  a  resuU, 
the  regulatory  bias  against  stock  offers 
would  be  reduced.  We  request  comment 
as  to  whether  the  current  regulatory 
scheme  is  a  significant  factor  in 
deciding  how  offers  are  structured.  Is  it 
important  to  harmonize  the  regulatory 
treatment  of  cash  and  stock  offers?  If  so, 
does  the  proposal  accomplish  this  goal 
while  continuing  to  protect  investors? 

Under  the  proposal,  a  bidder  that 
wished  to  "commence"  an  exchange 
offer  by  requesting  tenders  would  have 
to  satisfy  several  requirements.  First,  the 
bidder  would  have  to  file  a  registration 
statement  relating  to  the  securities 
offered.  The  preUminary  prospectus 
would  need  to  include  all  information, 
including  pricing  information, 
necessary  to  allow  security  holders  to 
make  an  informed  investment  decision. 
Information  could  not  be  omitted  imder 
Rule  430  or  Rule  430A  of  the  Securities 
Act.'s"  Second,  the  prospectus  would 
have  to  be  disseminated  to  all  security 
holders.  Third,  a  tender  offer  statement 
would  have  to  be  filed  with  the 
Commission.  The  filing  of  a  registration 
statement  alone  would  not  suffice.  The 
bidder  would  have  to  file  both  a 
registration  statement  and  a  tender  offer 
statement  '^^  and  furnish  a  preliminary 


Bidders  should  be  permitted  to  commence  their 
bids  upon  filing  of  a  registration  statement  and 
receive  tenders  prior  to  the  effective  date  of  the 
registration  sUtement.  Prior  to  effectiveness,  all 
tendered  shares  would  be  withdrawable. 
Effectiveness  of  the  registration  statement  would  be 
a  condition  to  the  exchange  offer.  If  the  final 
prospectus  were  materially  different  from  the 
preliminary  prospectus,  the  bidder  would  be 
required  to  maintain,  by  extension,  a  10-day  period 
between  mailing  of  the  amended  prospectus  and 
expiration,  withdrawal  and  proration  dates. 
««  Proposed  Rule  I4d-4(b). 
t  •"Generally,  a  prospectus  that  is  used  before 
eftectiveness  may  omit  certain  pricing  information 
including  the  offering  price,  underwriting  discounts 
or  commissions,  discounts  or  commissions  to 
dealers,  amount  of  proceeds,  conversion  rates,  call 
prices  or  other  matters  dependent  upon  the  offering 
price.  See  Rule  430  (17  CFR  230.4301.  A  prospectus 
in  a  registration  statement  that  is  declared  effective 
may  also  omit  certain  syndicate,  underwriting 
discounts  or  commissions,  discounts  or 
commissions  to  dealers,  amount  of  proceeds, 
conversion  rates,  call  prices  and  other  information 
that  is  dependent  upon  the  offering  price,  delivery 
dates,  and  terms  of  the  securities  dependent  upon 
the  offering  date.  See  Rule  430A.  (17  CFR 
230.430AJ. 

151  Generally,  tender  offer  statements  in  exchange 
0{[ers  incorporate  by  reference  substantial  portions 


or  final  prospectus  to  security 
holders.*'*  Security  holders  would  have 
the  right  to  withdraw  shares  tendered  at 
any  time  until  they  were  purchased,  and 
bidders  could  not  purchase  shares  imtil 
after  the  registration  statement  was 
effective.**' 

The  "early  commencement"  proposal 
is  limited  to  third-party  exchange  offers 
because  the  need  to  put  cash  and  stock 
offers  on  a  more  level  playing  field 
appears  to  arise  most  often  in  that 
context.  We  ask  for  comment,  however, 
on  whether  issuer  exchange  offers 
present  the  same  timing  and 
competitive  concerns.  Should  the 
proposal  be  expanded  to  issuer 
exchange  offers? 

Going-private  and  roll-up  transactions 
involving  exchange  offers  would  not  be 
permitted  to  commence  before  the 
effectiveness  of  a  related  registration 
statement.  These  types  of  transactions 
often  involve  material  disclosure  issues. 
We  continue  to  believe  that  the  staff 
should  have  a  full  opportimity  to  review 
and  comment  upcHi  the  documents  filed 
in  connection  with  these  transactions 
before  commencement  of  an  exchange 
offer  in  order  to  ensure  that  the  rules  are 
complied  with  and  the  appropriate  level 
of  disclosure  is  made  to  security 
holders. 

Under  the  proposal,  early 
commencement  would  be  at  the  option 
of  the  bidder.  The  filing  of  a  tender  offer 
statement  would  serve  as  notice  to  the 
Commission  and  the  pubUc  that  the 
offer  commenced  and  a  prospectus  was 
disseminated  to  security  holders.  A 
bidder  could  commence  upon  filing  the 
registration  statement,  or  wait  for  staff 
comments  or  effectiveness  before 
actually  commencing  its  offer. 

We  request  comment  on  whether  a 
bidder  should  be  required  to  commence 
its  offer  as  soon  as  it  files  a  registiation 
statement. 

Alternatively,  should  bidders  be  free, 
as  the  rule  proposes,  to  determine  when 
a  stock  offer  commences?  If  we  do  not 
require  bidders  to  commence  on  filing 
the  registration  statement,  should  there 
be  an  outside  date  on  which  the 
exchange  offer  must  commence  (e.g.,  no 
later  than  effectiveness  of  the  related 
registration  statement  or  no  later  than 
five  or  ten  business  days  after 
effectiveness)? 


of  the  information  contained  in  the  prospectus  in 
response  to  the  various  disclosure  requirements. 
Incorporation  by  reference  would  continue  to  be 
available  under  the  proposal. 

i*''  Under  the  proposal,  a  bidder  could 
disseminate  a  preliminary  prospectus  without 
requesting  tenders,  as  permitted  under  the  current 
rules,  and  not  trigger  commencement. 

!»' Proposed  Securities  Act  Rule  162. 


The  early  commencement  proposal  is 
intended,  in  part,  to  provide  bidders 
with  an  incentive  to  disseminate  their 
offering  materials  broadly  to  all  security 
holders  at  the  earliest  practicable  date. 
The  proposal  would  not  prohibit 
bidders  from  making  selective 
comnaunications  in  addition  to  or 
instead  of  using  the  early 
commencement  procedure  to 
disseminate  material  to  all  security 
holders.  When  combined  with  the 
proposals  above  regarding 
communications,  however,  the 
availability,  of  early  commencement 
should  encourage  full  and  fair 
disclosure  to  all  security  holders.  We 
request  comment  as  to  whether  bidders 
would  continue  to  communicate  with 
large  institutional  investors  to  the 
exclusion  of  small  retail  investors.  Is  it 
necessary  to  require  bidders  to 
disseminate  a  prospectus  to  all  security 
holders  as  soon  as  it  is  filed  with  the 
Commission?  If  we  require  delivery, 
however,  the  preliminary  prospectus 
might  include  certain  information  that 
is  not  complete  or  accurate.  In  light  of 
the  inherent  limitations  on  the 
information  available  to  bidders  that 
could  be  included  in  a  preliminary 
prospectus,  would  mandatory 
dissemination  to  all  security  holders 
benefit  or  harm  small  retail  investors? 
The  abihty  to  commence  upon  filing 
may  not  be  sufficient  to  level  the 
playing  field  if  bidders  are  not  assured 
of  having  an  effective  registration 
statement  within  a  reasonable  period  of 
time.  While  cash  offers  can  expire  after 
a  minimum  of  20  business  days,  stock 
offers  could  not  expire  under  the 
proposal  until  the  related  registration 
statement  became  effective.  Therefore, 
we  solicit  comment  on  whether 
expedited  staff  review  is  necessary  to 
effectively  harmonize  the  regulatory 
treatment  of  cash  and  stock  tender 
offers.  If  so,  how  short  would  the 
Commission  staff's  review  and  comment 
period  need  to  be  in  order  to  assure 
timely  completion  of  a  stock  tender 
offer?  Would  it  be  helpful  if  die  staff 
committed  to  an  expedited  review  of 
stock  tender  offers  whenever  a 
competing  cash  tender  offer  emerges? 
Would  it  be  necessary  to  provide  for 
some  form  of  accelerated  effectiveness 
for  stock  offers  to  fully  balance  the 
treatment  of  cash  and  stock  offers? 
One  way  to  achieve  this  balance 
would  be  to  allow  or  require  some  or  all 
exchange  offers  registered  on  Form  C 
and  Form  SB-3  »"  to  become  effective 


I"  As  noted  in  the  Securities  Act  Reform  Release. 
Form  C  (and  Form  SB-3  for  small  business  issuers) 
would  be  the  successor  to  Forms  S-4  and  F-4.  If 
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on  filing,^55  or  allow  the  bidder  to 
specify  the  date  after  filing  on  which  the 
registration  statement  would  become 
effective.15*  This  approach  would 
provide  bidders  with  greater  certainty  as 
to  when  their  offer  could  close  and 
shares  could  be  accepted  in  the  offer. 
"Early  commencement"  would  then  be 
unnecessary.  This  approach  would 
allow  bidders  to  freely  decide  between 
offering  cash  or  stock  without  concern 
for  regulatory  delay.  Of  course,  the  staff 
would  not  have  an  opportunity  to 
review  the  information  before  it  is 
disseminated  to  security  holders,  but 
could  review  it  after  effectiveness  just  as 
it  now  reviews  cash  tender  offer 
materials  after  they  are  mailed  to 
security  holders.  We  would  not  extend 
this  approach  to  going-private  or  roll-up 
transactions.  If  this  approach  were 
permitted,  should  it  be  limited  to  third- 
party  tender  offers  or  also  extend  to 
issuer  tender  offers?  Do  the  same  timing 
concerns  apply  to  mergers?  If  so,  and 
this  approach  is  adopted,  should  it 
apply  to  mergers  as  well?  Should 
automatic  effectiveness  be  limited  to 
bidders  entitled  to  use  Form  B? 

We  also  are  considering  whether  to 
harmonize  the  proxy  rules  with  the 
tender  offer  rules  by  providing  a  proxy 
analogue  to  the  "early  commencement" 
proposal.  If  we  did  this,  we  would 
permit  proxy  cards  in  connection  with 
mergers  and  similar  business 
combinations  to  be  sent  with  a 
preliminary  proxy  statement/ 
prospectus,  rather  than  requiring  that 
they  accompany  only  a  definitive  proxy 
statement/final  prospectus.  Proxies  may 
be  revoked  at  any  time  before  the  vote, 
just  as  tenders  may  be  withdrawn  before 
the  offer  expires.  The  vote  could  not 
take  place  imtil  after  the  proxy 
statement  was  definitive  or  the 
registration  statement  was  effective,  and 
security  holders  would  have  to  be  given 
information  about  material  changes  in 
sufficient  time  to  act  on  it.  as  discussed 
below  in  connection  with  exchange 


Forms  C  and  SB-3  are  not  adopted,  then  the 
proposals  in  this  release  would  apply  to  exchange 
offers  registered  on  Form  S-1.  S-4,  F-4  and  S-11. 

"'The  Task  Force  Disclosure  Simplification 
recommended  that  registration  statements  on  Forms 
S-4/F-4  relating  to  exchange  offers  by  S-3/F-3 
eligible  companies  become  effective  automatically 
upon  filing,  so  long  as  the  securities  offered  are 
common  stock  traded  on  a  national  securities 
exchange  or  quoted  in  the  Nasdaq  NMS.  or  are 
investment  grade  debt  or  preferred  stock.  See 
Report  of  the  Task  Force  on  Disclosure 
Simplification  (March  1996)  at  p.  56.  If  the 
Securities  Act  Reform  Release  proposals  are 
adopted,  we  could  provide  automatic  effectiveness 
on  filing  for  Form  B  issuers,  or  we  could  provide 
It  for  all  registration  statements  on  Form  C  only  and 
not  Form  SB-3. 

"•This  is  how  Form  B  would  be  treated  in  the 
Securities  Aa  Reform  Release. 


offisrs.  Would  this  procedure  be  useful 
in  mergers?  Is  the  merger  situation 
different  from  the  tender  offer  situation: 
would  there  be  greater  risk  that  security 
holders  would  vote  on  the  basis  of 
premature  or  incomplete  information 
and  not  receive  updating  or  corrective 
information  in  a  timely  fashion?  In 
particular,  would  street  name  holders 
receive  this  information  in  sufficient 
time  to  make  an  informed  voting 
decision? 

We  have  considered  how  the  "early 
commencement"  proposal  interacts 
with  our  rules  regarding  stock  purchases 
outside  a  tender  offer.  Regulation  M  »57 
prohibits  purchases  of  the  bidder's 
securities  during  an  exchange  offer's 
restricted  period,  while  Rule  lOb-13  ^s^ 
prohibits  purchases  of  the  target's 
securities  once  the  offer  is  publicly 
annoimced.  The  Regulation  M  restricted 
period  begins  as  of  the  date  that  the 
exchange  offer  is  commenced,  i.e.,  when 
the  bidder  has  first  published,  sent  or 
given  security  holders  the  means  to 
tender.  In  contrast,  the  restrictions  of 
Rule  lOb-13  start  as  of  the  time  the  offer 
is  first  publicly  announced  to  security 
holders,  which  can  be  before  the  offer 
commences.  We  believe  these  rules 
would  operate  appropriately  in  the 
"early  commencement"  context,  but 
solicit  commenters"  views. 

2.  EKssemination  of  a  Supplement  and 
Extension  of  the  Offer 

The  Division  of  Corporation  Finance 
staff  decides  whether  to  review  a 
registration  statement  after  it  is  filed, 
along  with  a  related  tender  offer 
statement,  based  upon  its  selective 
review  criteria.  Under  the  "early 
commencement"  proposal,  the  bidder 
already  may  have  disseminated  the 
combined  prospectus/tender  offer  before 
staff  comments  are  received.  If  the  staff 
had  material  comments,  the  bidder 
would  be  required  to  file  and 
disseminate  a  prospectus  supplement, 
or  possibly  a  post-effective  amendment 
to  the  registration  statement. 

We  propose  to  require  bidders  using 
"early  commencement"  to  disseminate 
supplements  to  disclose  any  material 
changes,  whether  as  a  result  of  staff 
review,  or  due  to  any  other  material 
changes  in  the  information  previously 
disclosed.  If  a  supplement  contained 
material  information,  the  exchange  offer 
would  need  to  remain  open  for  a 
minimum  period  of  time  after  a 
supplement  was  sent,  as  discussed 
below.  The  proposed  rule  would  require 


a  bidder  to  provide  sufficient  time  for 
security  holders  to  reconsider  their 
investment  decision  (i.e..  by 
withdrawing  previously  tendered  shares 
or  tendering  shares  not  yet  tendered) 
based  upon  the  additional  information. 

The  tender  offer  rules  do  not  currently 
establish  a  specific  minimum  time 
period  with  respect  to  the  disclosure 
and  dissemination  of  material  changes, 
except  for  those  relating  to  price  or  the 
amoimt  of  securities  sought."'  In  an 
interpretive  release  relating  to  the 
tender  offer  rules,  however,  the 
Commission  provided  the  folloviring 
guidelines: 

As  a  general  rule,  the  Conmiission  is  of  the 
view  that  to  allow  dissemination  to 
shareholders  in  a  manner  reasonably 
designed  to  inform  (them)  of  such  change  (17 
CFR  240.14d-4(c)),  the  offer  should  remain 
open  for  a  minimum  of  five  business  days 
from  the  date  that  the  material  change  is  first 
published,  sent  or  given  to  security  holders. 
If  material  changes  are  made  with  respect  to 
information  that  approaches  the  significance 
of  price  and  share  levels,  a  minimum  f>eriod 
of  ten  business  days  may  be  required  to  allow 
for  adequate  dissemination  and  investor 
response.  Moreover,  the  five  business  day 
period  may  not  be  sufficient  where  revised  or 
additional  materials  are  required  because 
disclosure  disseminated  to  security  holders  is 
found  to  be  materially  deficient.  Similarly,  a 
particular  form  of  dissemination  may  be 
required.  For  example,  amended  disclosure 
material  designed  to  correct  materially 
deficient  material  previously  delivered  to 
security  holders  would  have  to  be  delivered 
rather  than  disseminated  by  publication.  '*" 

Under  the  "early  commencement" 
proposal,  if  the  bidder  had  to  send  a 
supplement  containing  material  changes 
either  before  or  after  effectiveness  of  the 
registration  statement,  the  offer  would 
need  to  remain  open  for  at  least  a 
specified  minimum  period. '*'  The 
original  expiration  date  would  have  to 
be  extended  if  necessary.  The  offer 
would  need  to  remain  open  at  least: 

•  Five  business  days  for  a  supplement 
containing  a  material  change  other  than 
price  or  share  levels; 

•  Ten  business  days  for  a  supplement 
containing  a  change  in  price,  the 
number  of  shares  sought,  the  dealer's 
soliciting  fee,  or  other  similarly 
significant  change; 

•  Ten  business  days  for  a  supplement 
included  as  part  of  a  post-effective 
amendment;  and 


"'  17  CFK  242.100  through  242.105. 

"•  17  CFR  240.10b-13.  Rule  lOb-13  is  proposed 
to  be  revised  and  redesignated  as  Rule  14e-5.  See 
Part  n.E.5  below. 


"•See  Rule  14e-l(b)  (17  CFR  240.14e-l(b)l.  A 
tender  offer  must  remain  open  for  ten  business  days 
after  a  notice  of  an  increase  or  decrease  in  the 
percentage  of  the  class  of  securities  being  sought, 
the  consideration  offered,  or  the  dealer's  soliciting 
fee. 

'"Release  No.  34-24296  (April  3, 1987)  (52  FR 
11458). 

'»>  Proposed  Rule  14d-4(d)(2). 
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•  20  business  days  for  a  revised 
prospectus  wben  the  initial  prospectus 
was  materially  deficient;  for  example, 
failing  to  comply  with  the  going-private 
rules  or  filing  a  "shell"  docimient  solely 
to  trigger  commencement  and  staff 
review. '62 

We  invite  comment  on  whether  these 
time  periods  are  appropriate,  and  if  not, 
what  periods  should  be  substituted. 
Would  the  ready  availability  of  this 
information  in  electronic  format  (e.g.,  on 
the  Commission's  or  the  bidder's 
Internet  web  site)  mean  that  these  time 
periods  could  be  shorter?  On  the  other 
hand,  would  shortening  these  periods 
deprive  sectuity  holders  of  essential 
information  if  they  are  not  willing  or 
able  to  take  advantage  of  electronic 
media?  As  proposed,  this  rule  would 
apply  only  to  exchange  offers  where 
"early  commencement"  is  used.  Should 
it  instead  replace  Rule  14e-l(b)  and 
thus  apply  to  all  tender  offers? 

We  also  solicit  comment  on  whether 
bidders  would  be  likely  to  take 
advantage  of  "early  commencement" 
before  receiving  staff  comments  or  a 
notification  that  the  filing  would  not  be 
reviewed.  Would  the  risk  of  having  to 
disseminate  additional  information  and 
possibly  extend  the  offer  deter  bidders 
from  using  this  procedure?  Or  would 
they  take  those  uncertainties  into 
aocoimt  as  they  now  do  for  cash  tender 
offers? 

The  Securities  Act  Reform  Release 
proposes  to  eliminate  the  requirement 
that  a  final  prospectus  be  delivered  to 
investors  who  have  received  a 
preliminary  prospecttis. "'  This 
exemption  would  not  apply  to  business 
combinations,  which  have  a  distinct 
scheme  for  delivery  of  information. 
However,  we  solicit  comment  on 
whether  bidders  who  use  the  "early 
commencement"  rule  should  be 
required  to  deUver  a  final  prospectus 
after  effectiveness.  The  informational 
purpose  of  the  prospectus  may  be  best 
served  by  requiring  security  holders  to 
be  given  supplements  setting  forth 
significant  changes,  rather  than  by 
requiring  the  prospectus  to  be  re- 
delivered. 

3.  Tenders  into  an  Offer  Exempt  from 
Sale  Requirements  of  the  Securities  Act 

Under  the  "early  commencement" 
proposal,  once  a  bidder  commenced  an 
offer,  security  holders  could  tender  into 


the  offer  before  the  related  registration 
statement  became  effective,  but  the 
bidder  could  not  purchase  securities 
tendered  xmtil  the  offer  expired. 
Security  holders  would  have  the  right  to 
withdraw  tenders  until  the  offer 
expired,  as  they  do  now.  As  discussed 
above,  expiration  always  would  be  after 
effectiveness  of  the  related  registration 
statement.  In  order  to  prevent  the 
tendering  of  seciuities  into  an  offer  from 
being  viewed  as  a  "sale"  without  an 
effective  registration  statement,  we 
propose  a  new  rule  to  address  this 
issue.'**  We  would  use  oiu-  new 
exemptive  authority  '^^  to  provide  that 
transactions  involving  tenders  during 
the  "waiting  period"  when  the  early 
commencement  rule  is  complied  with 
would  be  exempt  from  the  Securities 
Act  requirements  for  sales. 

The  purpose  of  this  rule  is  to  place 
cash  and  exchange  offers  on  a  more 
equal  footing  by  allowing  them  to 
operate  on  a  more  comparable  time 
schedule  and  minimizing  any  regulatory 
factors  that  may  influence  a  bidder's 
decision  to  offer  cash  instead  of 
seciuities  in  a  tender  offer.  The 
proposed  exempticm  is  necessary  to 
assure  bidders  that  they  would  not  be 
viewed  as  violating  Section  5  of  the 
Securities  Act '"  when  security  holders 
tender  into  an  exchange  offer  during  the 
waiting  period.  Investors  would 
continue  to  receive  disclosure  before 
making  an  investment  decision.  We 
beUeve  that  it  is  consistent  with  the 
public  interest  and  the  protection  of 
investors  to  reduce  the  regulatory  bias 
towards  cash  so  that  the  bidder's  choice 
of  consideration  is  not  unduly  affected 
by  concerns  about  timing.  However,  we 
solicit  comment  on  whether  this  is  an 
appropriate  use  of  the  Commission's 
exemptive  authority. 

D.  Integrate  and  Streamline  the 
Disclosure  Requirements  for  Tender 
Offers  and  Mergers 

1.  Subpart  1000  of  Regulation  S-K 
("Regulation  M-A")  and  Combination  of 
Schedules 

Ciurently,  there  is  a  different 
disclosure  schedule  for  issuer  tender 
offers,  third-party  tender  offiers  and 
going-private  transactions.  Compliance 
with  the  line-item  requirements  in  each 
of  these  schedules  results  in  certain 
differences  in  the  information  disclosed 
to  security  holders."^  These  differences 


in  the  disclosure  requirements  can  be 
particularly  troublesome  to  companies 
that  are  seeking  to  comply  with  the 
disclosure  requirements  in  today's  fast- 
paced  takeover  environment.  We  believe 
that  the  cost  of  compliance  could  be 
reduced,  and  the  quality  of  disclosure 
improved,  if  the  disclosiu^ 
requirements  were  integrated  into  one 
set  of  uniform  regulations  and 
unnecessary  differences  were 
harmonized. '" 

Accordingly,  we  propose  to  integrate 
the  disclosure  items  contained  in  the 
schedules  relating  to  issuer  and  third- 
party  tender  offers,  tender  offer 
recommendations,  and  going-private 
transactions.  The  disclosure  items 
applicable  to  these  transactions  would 
be  relocated  into  a  new  subpart  of 
Regulation  S-K  called  "Regulation  M- 
A."  The  new  series  of  items  would 
contain  the  current  disclosure 
requirements  applicable  to  tender  offiers 
and  going-private  transactions,  with 
minor  modifications  to  harmonize  and 
clarify  the  items  as  well  as  more 
substantive  changes  discussed  below. '^ 
The  new  regulation  includes  some 
disclosure  items  for  cash  merger  proxy 
statements  and  business  combination 
registration  statements  as  well.  We  have 
made  an  effort  to  use  clear  language  and 
reduce  legalese.  We  antici{>ate 
expanding  the  new  regulation  in  the 
futiue  to  cover  additional  disclosiue 
items. 

We  also  propose  to  combine  ciurent 
Schedules  13E-4  and  14D-1  (the 
schedules  now  used  for  issuer  and 
third-party  tender  offers,  resj)ectively), 
into  a  new  schedule  called  "Schedule 


>**This  would,  in  effect,  re-start  the  20  business 
day  period  required  by  the  tender  offer  rules.  If  the 
initial  prospectus  did  not  comply  with  the  roll-up 
rules  and  was  revised  during  the  offering  period, 
the  minimum  solicitation  period  under  the  roll-up 
rules  would  be  tolled  until  a  revised  prospectus 
satisfying  the  roll-up  rules  was  disseminated. 

1"  Proposed  Rule  173. 


"><  Proposed  Securities  Act  Rule  162. 

•"Section  28  of  the  Securities  act  [15  U.S.C 
772-3). 

'■•15  U.S.C  77e. 

>»'For  example,  while  Schedules  14D-1. 13E-4 
and  13E-3  ail  require  disclosure  of  high  and  lov 
bid  quotations  of  the  subject  security  for  each 


quarterly  period  during  the  preceding  two  jrears. 
only  Schedules  13E-4  and  13E-3  require  disclosure 
of  the  source  of  such  quotations.  See  Item  1(c)  of 
Schedule  13E-4  and  Schedule  13E-3.  As  another 
•xample.  Schedules  14D-1  and  13E-3  both  require 
disclosure  of  past  contacts,  negotiations  or 
transactions  between  the  parties  subject  to  a 
proposed  tender  offer  or  going-private  transaction. 
Schedule  13E-3  (which  generally  requires  more 
disclosure  because  of  the  affiliated  nature  of  the 
transaction)  requires  disclosure  for  only  the  two 
preceding  years,  while  Schedule  14D-1  requires 
disclosure  for  the  preceding  three  years.  See  Item 
3  of  iichedule  13E-3  and  Item  3  of  Schedule  140- 
1. 

>** Integration  has  worked  well  in  the  past  In 
1985,  the  Commission  integrated  the  disclosure 
requirements  of  the  registration  statement  most 
commonly  used  in  stock -based  extraordinary 
transactions.  Form  S-4,  with  the  disclosure 
requirements  for  proxy  statements  on  Schedule 
14A.  See  Release  No.  33-6578  (April  23. 1985)  (50 
FR  18990). 

■*■  In  some  cases,  disclosure  requirements  appear 
in  the  rules  rather  than  the  schedules.  These 
requirements  also  would  be  moved  to  Regulation 
M-A.  For  instance,  schedule  14D-1  does  not 
specifically  require  disclosure  of  the  expiration  date 
of  the  tender  ofier:  that  requirement  appears  in  Rule 
14d-6(e). 
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TO."  '■'0  The  information  required  in 
Schedule  13E-4  is  substantially  similar 
to  that  required  in  Schedule  14D-1. 
Combining  the  schedules  would 
harmonize  the  disclosure  requirements 
applicable  to  issuer  and  third-party 
tender  offers.  Any  differences  in  the 
information  required  due  to  the  nature 
of  the  bidder  (either  issuer  or  third- 
party)  would  be  addressed  in  items  of 
the  schedule  and  the  applicable 
disclosure  items  in  Regulation  M-A. 
In  addition,  we  propose  to  permit  a 
single  filing  to  satisfy  both  the  tender 
offer  and  going-private  disclosure 
requirements.  The  disclosure  items 
required  by  Schedules  14D-1, 13E-^ 
and  13E-3  could  all  be  satisfied  in  one 
combined  filing.  For  example,  an 
affihate  engaging  in  a  tender  offer 
having  a  going-private  effect  could  file 
a  combined  Schedule  TO  and  Schedule 
13E-3.  Of  course,  all  filing  person(s) 
and  applicable  schedules  would  have  to 
be  identified  on  the  cover  page,  but 
separate  cover  pages  would  not  be 
required.  Schedule  13E-3  would  be 
filed  separately  when  the  underlying 
transaction  was  not  a  tender  offer. 

In  permitting  a  combined  tender  offer 
and  going-private  filing,  we  would 
reduce  the  redundancy  of  having  to  file 
two  schedules  for  what  is  essentially  the 
same  transaction.  The  disclosure 
requirements  are  generally  satisfied  in 
the  same  document — the  offer  to 
purchase.  This  will  continue  to  be  the 
case. 

Schedule  TO  would  contain  an 
instruction  specifying  the  items  that 
need  to  be  complied  with  for  particular 
types  of  transactions. ^'^i  In  addition,  we 
would  revise  the  current  instruction 
requiring  information  that  is 
incorporated  by  reference  to  be  filed  as 
an  exhibit  to  the  Schedule.  The  revised 
instruction  would  permit  document(s) 
previously  filed  electronically  with  the 
Commission  to  be  incorporated  by 
reference  without  filing  the  information 
as  an  exhibit.  Documents  filed 
electronically  on  EDGAR  are  readily 
available  to  security  holders  and  the 
public  (e.g.,  through  the  Internet,  our 
public  reference  room,  brokers  and 
investment  advisors).  This  change  also 


""Schedules  13E-3  and  14D-9  would  be  revised 
so  that  the  format  and  Instructions  hannonize  with 
schedule  TO.  These  schedules  would  use  clearer 
language  and  would  refer  to  Regulation  M-A  for  the 
substantive  disclosure  requirements.  We  do  not 
propose  to  revise  the  schedules  used  in  connection 
with  the  multijurisdiaional  disclosure  system  vrith 
Canada  {i.e..  Schedules  14D-1F.  14I>-9F  and  13E- 
4F). 

'"  An  instruction  will  specify  that  certain  items 
may  be  omitted  when  Schedule  TO  is  combined 
with  a  Schedule  13E-3,  to  avoid  redundant 
requiremenu.  See  General  Instruction  J  to  proposed 
Schedule  TO. 


would  apply  to  going-private 

statements. 

We  request  comment  on  whether  the 
ability  to  combine  the  disclosure 
currently  required  by  Schedules  14D-1, 
13E-4  and  13E-3  into  one  filing  would 
be  useful  to  filing  persons.  Would  it  be 
easier  for  the  marketplace  to  follow  this 
information  if  the  filings  were  kept 
separate?»'^2 

Alternatively,  should  the  Schedule 
13E-3  be  eliminated  entirely  for  most 
transactions?  Instead,  the  tender  offer 
schedule,  registration  statement  and 
proxy  statement  cover  page  would  have 
a  check  box  indicating  a  going-private 
transaction  is  involved.  The  document 
would  be  required  to  contain  all  of  the 
disclosure  and  signatiues  currently 
called  for  by  Schedule  13E-3.»73  jf  ^e 
took  this  approach,  the  Schedule  13E- 
3  would  not  be  available  as  a  place  to 
provide  negative  answers  to  items. 
Currently,  negative  answers  may  be 
provided  in  the  schedule  rather  than  in 
the  disclosure  document  disseminated 
to  security  holders. »''■»  Accordingly,  if 
we  eliminated  Schedule  13E-3  we 
would  either  eliminate  the  requirement 
for  negative  answers  or  require  negative 
answers  to  be  provided  in  the  disclosure 
document. 

We  also  request  comment  on  whether 
the  concept  of  one  fihng  satisfying  all 
disclosure  requirements  should  be 
applied  to  the  Securities  Act  and  proxy 
rules  as  well  as  the  tender  offer  and 
going-private  rules.  Should  one  filing  be 
permitted  to  satisfy  all  of  these 
transactions?  Currently,  different 
signature  pages  may  be  required 
depending  upon  the  schedules  or  forms 


"^  There  would  be  check  boxes  on  the  cover  page 
to  indicate  whether  the  filing  was  an  issuer  tender 
offer,  third-party  tender  offer,  and/or  going-private 
transaction.  EDGAR  tags  also  would  indicate  this 
information.  If  this  proposal  is  adopted.  EDGAR 
would  be  programmed  so  that  public  users  of 
information  could  quickly  determine  the  nature  of 
each  filing. 

•"  When  a  going-private  transaction  did  not 
involve  another  Commission  filing,  the  Schedule 
13E-3  would  be  required  as  a  stand-alone  filing. 

"♦  See  General  Instruction  A  to  Schedules  14D- 
9  and  13E-4;  General  Instruction  B  to  Schedule 
13E-3.  As  proposed.  Schedule  TO  would  include 
an  instruction  permitting  filers  to  provide  negative 
and  "not  applicable"  answers  in  the  schedule  but 
not  the  disclosure  document  disseminated  to 
security  holders.  A  similar  instruction  is  proposed 
for  Schedules  13E-3  and  14D-9.  See  General 
Instruction  E  to  proposed  Schedules  TO  and  13E- 
3  and  General  Instruction  C  to  proposed  Schedule 
14D-9.  The  ability  to  omit  negative  answers  already 
exists  to  some  extent  for  going-private  and  tender 
offer  statemenU.  See  Instruction  1  to  Rule  13e- 
3(eK3);  Instruction  A  to  Rule  13e-»(d);  and  Rule 
14d-6(e)(l)(vii).  Negative  answers  are  common  in 
responding  to  items  that  call  for  information  about 
civil  and/or  criminal  proceedings  involving  the 
filing  person  and  certain  control  persons  for  the 
five-year  period  before  the  filing.  See  Item  2  (e)  and 
(f)  to  Schedules  13E-3  and  14D-1. 


combined.! '5  If  registration  statements 
and  proxy  statements  were  permitted  to 
be  combined  with  tender  offer  and 
going-private  schedules,  then  a  uniform 
signature  requirement  would  be 
necessary,  or  we  could  require  that  the 
more  extensive  signature  requirements 
control. 

Currently,  security  holders  do  not 
receive  all  of  the  information  filed  with 
the  Commission  in  a  tender  offer  or 
going-private  schedule.  Instead,  the 
rules  permit  filers  to  send  security 
holders  a  disclosing  document  that 
summarizes  most  of  the  information  in 
the  schedule.  The  schedule,  as  filed, 
consists  of  a  cover  page,  list  of  items 
with  their  responses,  exhibits  and 
signatures.  The  disclosure  document  is 
filed  as  one  of  the  exhibits.  Many  of  the 
responses  to  the  items  in  the  schedule 
are  incorporated  by  reference  firom  the 
disclosure  document.  While  we  are  not 
changing  this  basic  approach,  we 
propose  two  changes  to  streamline  the 
requirements: 

•  Instead  of  specifying  the  items  of 
each  schedule  required  to  be 
summarized,  the  rules  would  simply 
require  that  the  document  given  to 
security  holders  summarize  the  entire 
schedule  (except  for  exhibits).  This  is 
not  intended  to  increase  the  information 
given  to  seciuity  holders,  but  rather  to 
permit  filers  to  exercise  their  judgment 
in  determining  what  constitutes  a  fair 
and  adequate  sutmmary.  As  discussed 
below,  each  disclosure  dociunent  would 
include  a  Summary  Term  Sheet 
highlighting  the  basic  information. 
Certain  information  required  by  the 
going-private  rule  would  still  be 
required  to  be  set  forth  in  ftill  in  the 
disclosure  dociunent.^'^ 

•  Filers  would  no  longer  have  to 
answer  each  item  of  the  schedule  with 
a  statement  that  the  information  is 
incorporated  by  reference  from  specified 
pages  or  sections  of  the  disclosure 
document.!'^  It  would  be  sufficient  to     " 
have  a  general  statement  incorporating 
the  required  information  from  the 
disclosure  document  into  the  schedule. 
The  schedule,  as  filed,  would  consist 
primarily  of  a  cover  page,  exhibits  and 

'"For  example,  no  signature  is  currently 
required  for  Schedule  14A  proxy  statements  while 
Securities  Act  registration  statements  require 
signatures  by  the  registrant,  the  principal  executive 
officer,  the  principal  financial  officer,  the  controller 
or  principal  accounting  officer,  and  at  least  a 
majority  of  the  board  of  directors  of  persons 
performing  similar  functions.  The  current  signature 
requiremenu  in  Schedules  14D-1. 13E-4  and  13E- 
3  are  substantially  the  same;  the  schedule  must  be 
signed  by  each  person  on  whose  behalf  the 
statement  is  filed. 

"•See Rules  14d-6(d).  14d-9(d).  I3e-3(e) and 
13e-4(d),  as  proposed  to  be  revised. 

"'  As  an  example  of  the  current  requirement,  see 
General  Instruction  B  to  Schedule  14D-1. 
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signatures.  The  item  niunbers  from  the 
schedule  would  be  included  only  to 
provide  information  not  required  to  be 
in  the  disclosure  document,  such  as 
negative  or  "not  applicable"  responses 
or  information  that  goes  beyond  wrhat  is 
summarized  in  the  disclosure 
document.  This  change  is  designed  to 
make  the  schedules  easier  to  prepare.  It 
would  still  be  necessary,  of  course,  for 
filers  to  provide  all  the  required 
information.  ^^8 

The  rest  of  this  release  discusses  the 
most  significant  changes  to  the  rules 
and  schedules,  many  of  which  are 
incorporated  into  proposed  Regulation 
M-A.  In  addition,  we  propose  a  number 
of  less  substantive  changes  to  harmonize 
and  update  the  requirements.  For  the 
complete  text  of  all  the  technical, 
clarifying  and  conforming  changes, 
including  amendments  to  the  tender 
offer  and  going-private  rules,  please  see 
the  text  of  the  proposed  rules  at  Part  VII 
below.  We  request  comment  on  these 
proposals  as  well. 

2.  Streamline  Disclosure  Requirements 
and  Improve  Disclosure 

We  believe  that,  in  many  cases,  the 
current  disclosure  requirements  can  be 
simplified  and  clarified  for  filing 
persons.  We  also  believe  that  disclosure 
to  security  holders  can  be  improved.  We 
discuss  below  several  proposed 
amendments  to  the  current  rules  and 
regulations  that  should  help  filing 
persons  comply  with  their  disclosure 
obligations  and  enhance  seciuity 
holders'  understanding  of  tender  offers 
and  mergers. 

a.  "Plain  English"  Summary  Term  Sheet 

The  disclosure  in  tender  offer  and 
merger  proxy  statements  often  is 
lengthy,  difficult  to  understand  and 
uninviting  to  the  reader.  In  many 
instances  important  information  is 
buried  in  boilerplate.  Security  holders 
often  must  make  a  voting  or  investment 
decision  within  a  relatively  short  period 
of  time.  With  the  increasing  complexity 
of  the  transactions,  filing  persons 
should  provide  security  holders  with 
clear,  concise  and  understandable 
disclosure  as  required  by  the 
Commission's  rules.^^^  Disclosure  is  not 


I3e-3(e)  and 


"»  See  General  Instructions  E  and  F  to  Schedules 
TO  and  13E-3  and  General  Instructions  C  and  D  to 
Schedule  14D-9.  Similarly,  we  propose  to  eliminate 
the  requirement  in  General  Instruction  F  of  current 
Schedule  13E-3  to  provide  a  cross  reference  sheet 
showing  where  the  responses  are  located. 

«'»  See  Rule  421  of  Regulation  C  |17  CTR 
230.421).  Bidders  in  exchange  tender  offers  also  are 
reminded  that  effectiveness  of  a  registration 
statement  may  be  denied  or  a  stop  order  issued 
when  there  has  not  been  a  bona  fide  effort  to 
present  information  in  a  reasonably  clear,  concise 
and  readable  manner.  See  Rule  461(b)(1)  of 


effective  from  an  investor's  perspective 
unless  it  is  understandable,  complete 
and  timely.  1*° 

We  propose  to  require  that  issuer  and 
third-party  cash  tender  offer  statements, 
cash  merger  proxy  statements,  and 
going-private  disclosure  documents 
begin  with  a  short  "plain  English" 
summary  term  sheet  highlighting  the 
most  important  features  of  the 
transaction.18^  The  summary  term  sheet 
would  be  required  to  begin  on  the  first 
or  second  page  of  the  disclosure 
document.  Each  item  covered  in  the 
summary  term  sheet  would  be  presented 
in  bullet  point  format  with  a  cross- 
reference  to  a  more  detailed  discussion 
found  elsewhere  in  the  tender  offer, 
going-private  or  proxy  materials. 

In  preparing  a  summary  term  sheet, 
filing  persons  would  need  to  determine 
how  best  to  highlight  the  most 
significant  aspects  of  the  transaction  in 
a  clear,  concise  and  understandable 
manner.  As  noted  by  the  Task  Force,  the 
summary  term  sheet  should  be  used  to 
answer  the  most  common  or  frequently 
asked  questions.  In  a  tender  offer,  for 
example,  the  bidder  should  answer 
questions  such  as  the  following: 

•  Who  is  offering  to  buy  my 
securities? 

•  What  are  the  classes  and  amounts  of 
securities  sought  in  the  offer? 

•  How  much  is  the  bidder  offering  to 
pay  and  what  is  the  form  of  payment? 

•  Does  the  bidder  have  the  financial 
resources  to  make  payment? 

•  Is  the  bidder's  financial  condition 
relevant  to  my  decision  on  whether  to 
tender  in  the  offer? 

•  How  long  do  I  have  to  decide 
whether  to  tender  in  the  offer? 

•  Can  the  offer  be  extended,  and 
under  what  circumstances? 

•  How  will  I  be  notified  if  the  offer 
is  extended? 

•  What  are  the  most  significant 
conditions  to  the  offer? 

•  How  do  I  tender  my  shares? 

•  Until  what  time  can  I  withdraw 
previously  tendered  shares? 

•  How  do  I  withdraw  previously 
tendered  shares? 

•  If  the  transaction  is  consensual, 
what  does  my  board  of  directors  think 
of  the  offer? 

•  Is  this  the  first  step  in  a  going- 
private  transaction? 


Regulation  C  [17  CFR  230.46l(b)(l)j:  see  also.  In  the 
Matter  ofFranchard  Corporation,  42  S.E.C  163 
(1964). 

'•o  Report  of  the  Task  Force  on  Disclosure 
Simplification,  "Presentation  of  Information"  at  p. 
17. 

•»'  Proposed  Item  1001  of  Regulation  M-A.  "Plain 
English"  would  have  the  same  meaning  as  in  Rule 
421.  as  amended,  effective  October  1, 1998. 


•  Will  the  tender  offer  be  followed  by 
a  merger  if  all  the  company's  shares  are 
not  tendered  in  the  offer? 

•  If  I  decide  not  to  tender,  how  will 
the  offer  affect  my  shares? 

•  What  is  the  market  value  (if  traded) 
or  the  net  asset  or  liquidation  value  (if 
not  traded)  of  my  shares  as  of  a  recent 
date? 

•  Who  can  I  talk  to  if  I  have  questions 
about  the  tender  offer? 

In  die  case  of  a  merger  proxy 
statement,  the  summary  term  sheet 
should  contain,  among  other  things,  a 
brief  outline  of  the  matters  proposed, 
the  material  terms  of  the  proposals 
including  the  parties  to  the  proposed 
transaction,  the  consideration  to  be 
received  by  security  holders,  the  board's 
recommendation  on  how  to  vote  (if 
any),  the  effect  of  a  vote  for  and  against 
each  proposal  including  the  effects  of 
not  voting,  the  procedures  for  voting 
and  changing  or  revoking  a  vote,  and  the 
existence  of  appraisal  rights. 

In  going-private  transactions,  the 
sumipary  term  sheet  would  require  a 
brief  summary  of  the  most  material 
terms  and  consequences  of  the 
transaction.  The  ^mmary  term  sheet 
should  address,  among  other  things, 
conflicts  of  interest,  whether  a  fairness 
opinion  was  received,  the  identity,  role 
and  relationship  of  any  affiliates 
involved  in  the  transaction,  the  filing 
person's  belief  as  to  the  fairness  of  the 
transaction  to  security  holders,  and  any 
recommendations  made  to  security 
holders  regarding  the  transaction. 

The  proposed  summary  term  sheet 
requirement  would  not  specify  the  items 
to  be  addressed.  Instead,  the  filing 
person  would  determine  the  most 
significant  facts  to  highlight.  We  solicit 
comment,  however,  on  whether  the  item 
should  specify  information  that  must  be 
addressed  in  most  situations.  The 
information  required  could  be  sp)ecified 
in  a  manner  similar  to  current 
Instruction  1  to  Item  8  of  Schedule  13E- 
3,  which  specifies  factors  that  must 
normally  be  considered  in  determining 
the  fairness  of  a  going-private 
transaction  to  unaffiliated  security 
holders.  Other  than  the  matters  set  forth 
above,  what  other  information  would 
rise  to  the  level  of  requiring  prominent 
disclosure  in  a  summary  term  sheet? 

Mergers  or  tender  offers  that  involve 
the  registration  of  securities  are  subject 
to  the  recently  adopted  "plain  English" 
disclosure  rules  requiring  issuers  to 
write  the  cover  page,  summary,  and  risk 
factors  section  of  their  prospectuses  in 
plain  English.*"  In  addition.  Forms  S- 
4  and  F— 4  currently  require  specified 


"   '«  See  Release  No.  33-7497  Oanuary  28. 1998) 
[63  FR  63701. 
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information  about  the  transaction  to 
appear  in  the  front  of  the  prospectus. 
This  would  be  continued  in  proposed 
Forms  C  and  SB-3.  Therefore,  we  do  not 
propose  to  require  a  summary  term 
sheet  for  such  transactions.  Would  a 
summary  term  sheet  specifically 
adapted  to  these  forms  be  useful? 

b.  Revise  Item  14  of  Schedule  14A  to 
Clarify  Requirements  and  Harmonize 
Cash  Merger  With  Cash  Tender  Offer 
Disclosure 

To  help  issuers  prepare  disclosure 
documents,  we  propose  to  clarify  the 
disclosure  required  in  proxy  statements. 
Item  14  of  Schedule  14A  is  triggered 
when  a  vote  or  consent  is  solicited  on 
any  of  the  following  matters:  (i)  a 
merger;  (ii)  a  consolidation;  (iii)  the 
acquisition  of  assets,  a  business  or 
securities;  (v)  the  sale  or  transfer  of  all 
or  substantially  all  the  assets  of  the 
registrant;  (vi)  a  liquidation;  or  (vii)  a 
dissolution.  The  Item  calls  for 
information  about  the  transaction,  as 
well  as  business  and  financial 
information  about  the  companies 
involved.  Item  14  information  is  similar 
to  the  information  that  would  be 
required  in  a  Form  S-4  registration 
statement  if  registered  securities  were 
being  offered. 

We  propose  to  revise  this  Item  to 
make  it  easier  to  understand  and  to 
adapt  the  disclosure  scheme  to  Form  A 
and  B  companies  instead  of  Forms  S-1, 
S-2  and  S-3  companies.  Instead  of 
setting  forth  the  detailed  requirements 
for  information  about  the  acquired  and 
acquiring  companies,  Item  14  would 
simply  refer  to  the  applicable 
requirements  in  Forms  C  and  SB-3. ^ 83 

The  revised  Item  would  modify 
financial  statement  requirements  in 
three  principal  respects.  First,  we 
propose  to  clarify  that  financial 
statements  and  other  information  about 
the  acquiror  in  a  cash  merger  are 
necessary  only  if  material  to  the  voting 
security  holders'  evaluation  of  the 
transaction.  »»•  Just  as  for  financial 
statements  of  the  bidder  in  a  cash  tender 
offer,  discussed  below,  information 
about  the  acquiror  in  a  merger  generally 
is  not  needed  if  the  target  security 
holders  are  receiving  cash  and  the 
acquiror  has  demonstrated  the  fijiancial 


ability  to  satisfy  the  terms  of  the 
offer.  185 

Second,  we  propose  to  reduce  the 
financial  statements  required  for  the 
acquiror  under  Item  14  from  three  years 
to  two.»8«  consistent  with  the  proposed 
treatment  of  cash  tender  offers,  as 
discussed  below. i87 

Third,  we  propose  to  revise  Item  14 
with  respect  to  when  financial 
statements  and  other  information  about 
the  target  are  required.  Specifically,  we 
propose  to  eliminate  the  requirement  to 
provide  information  about  the  target  in 
a  cash  merger  when  the  acquiror's 
security  holders  are  not  voting  on  the 
transaction. i»8  Security  holders  would 
receive  a  shorter  document  focusing  on 
the  terms  and  effect  of  the  transaction. 
This  revision  would  harmonize  the 
disclosure  required  in  cash  merger 
transactions  with  that  required  in  all- 
cash,  all-share  tender  offers.  Security 
holders  are  required  to  make 
substantially  the  same  investment 
decision  in  both  transactions. 

Generally,  financial  statements  of  the 
target  and  other  company  information 
are  not  required  in  all-cash,  all-share 
tender  offers,  although  bidders 
sometimes  provide  this  information  in 
their  tender  offer  materials  on  a 
voluntary  basis.  We  do  not  believe  the 
proxy  rules  should  require  disclosure  of 
target  information  when  the  same 
transaction,  structured  as  a  cash  tender 
offer,  would  not  require  disclosure  of 
this  information.  In  both  types  of 
transaction,  security  holders  are  asked 
to  accept  cash  for  their  entire 
investment  in  the  target,  and  most  likely 
have  received  financial  information 
previously  with  respect  to  the  company 
whose  security  they  already  hold. 

As  proposea,  we  also  would  eliminate 
the  requirement  to  provide  information 
about  the  target  when  target  security 
holders  are  voting  on  whether  to 
approve  a  merger  v^rith  the  consideration 
consisting  of  acquiror  securities  exempt 
fit)m  Securities  Act  registration.  This 
would  be  consistent  with  the 
requirements  of  the  tender  offer  rules 
when  exempt  securities  are  being 
offered.  Of  course,  information  about 
the  acquiring  company  would  be 
material  under  these  circumstances. 


""  As  revised.  Item  14  eliminates  the  ability  to 
incorporate  specified  information  by  reference  to 
the  "glossy"  annual  report  to  security  holders.  This 
is  consistent  with  proposed  Form  C.  as  discussed 
in  the  Security  Act  Reform  Release. 

'•*  See  Instruction  2  to  Item  14  of  Schedule  14A 
currently  and  as  proposed  to  be  revised.  Pro  forma 
information  about  the  transaction  also  generally 
would  not  be  required  in  a  cash  merger  where  only 
the  target's  security  holders  are  voting  on  the 
transaction. 


'"  Even  if  the  acquiror's  security  holders  are 
voting,  we  propose  to  permit  the  omission  of 
acquiror  information,  as  those  security  holders 
presumably  have  access  to  information  about  their 
own  company. 

•••See  proposed  Item  14(cKl)  to  Schedule  14A. 

'•'  See  Part  n.E.2.b  below.  Financial  statements  of 
the  target,  when  required,  generally  would  continue 
to  be  required  for  three  years  in  order  to  be 
consistent  with  other  requirements  for  financial 
statements  of  acquired  companies. 

'•"  See  Instruction  2  to  Item  14  of  Schedule  14A, 
as  proposed  to  be  revised. 


We  do  not  propose  to  eliminate  the 
requirement  to  provide  financial 
statements  of  the  target  and  other 
company  information  where  the 
acquiror's  security  holders  are  voting  on 
the  transaction,  since  those  security 
holders  may  not  know  anything  about 
the  target.  In  addition,  we  would 
continue  to  require  target  information  in 
cash  merger  proxies  that  are  going- 
private  or  roll-up  transactions.  We 
believe  that  target  security  holders  have 
a  need  for  current  financial  statements 
of  their  company  if  it  is  subject  to  one 
of  these  transactions. 

We  request  comment  on  whether 
target  security  holders  in  mergers  need 
financial  statements  and  other 
information  about  their  own  company  to 
determine  whether  or  not  to  exercise 
their  dissenters'  or  appraisal  rights 
under  state  law.  Are  there 
circumstances  under  which  the  target 
security  holders  may  have  difficulty 
obtaining  financial  statements  of  the 
company  whose  securities  they  hold?  Of 
course,  if  the  proxy  rules  apply  to  the 
target,  the  target  would  be  a  reporting 
company.  Does  the  liability  imposed  on 
financial  statements  filed  under  the 
proxy  rules  provide  an  added  degree  of 
protection  to  investors?  If  so,  should  the 
financial  statements  be  incorporated  by 
reference  into  the  proxy  material? 
Should  we  require  the  proxy  statement 
to  contain  either  summary  financial 
statements.^**  or  an  undertaking  to 
provide  financial  statements  to  any 
requesting  security  holder? 

c.  Reduce  Financial  Statements 
Required  for  Non-Reporting  Target 
Companies 

If  our  proposal  to  eliminate  financial 
statements  of  the  target  in  a  cash  merger 
when  the  acquiror's  security  holders  are 
not  voting  is  adopted,  there  still  will  be 
circumstances  under  which  target 
financial  statements  are  required.  In 
particular,  financial  statements  are 
required  when  the  transaction  is  a  stock 
merger  or  stock  tender  offer. 

The  rules  currently  provide  special 
treatment  when  the  target  is  not  subject 
to  the  Commission's  reporting 
requirements.  We  believe  the  existing 
requirements  can  be  further  relaxed 
imder  certain  circumstances.  In  many 
transactions  involving  the  acquisition  of 
a  non-reporting  company,  the  target's 
financial  statements  are  not  readily 
available  or  can  be  obtained  only  at 
great  expense.  In  some  cases,  companies 
have  chosen  to  structure  acquisitions  so 

'•"For  example,  we  could  require  summary 
financial  statements  as  specified  in  Rule  l-«2(bb) 
of  Regulation  S-X  (17  CTR  210.1-02(bb)l  for  the 
latest  fiscal  year  and  interim  period. 
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an  exception  fixjm  registration  was 
available  rather  than  obtain  the  financial 
statements  needed  to  register  the 
transaction.  We  propose  to  reduce  the 
costs  of  preparing  proxy  statements  and 
registration  statements  for  business 
combinations  by  reducing  the  financial 
statement  requirements  when  the  target 
is  a  non-reporting  company  and  the 
acquiror's  security  holders  are  not 
vodng  on  the  transaction. 

Currently,  the  rules  require  the  filing 
person  (the  acquiror)  to  provide 
financial  statements  "that  would  have 
been  required  to  be  included  in  an 
annual  report  to  security  holders"  had 
the  non-reporting  company  been 
required  to  furnish  an  annual  report  that 
complies  writh  Rule  14a-3(b).i«'  Rule 
14a-3(b)  requires  audited  balance  sheets 
for  each  of  the  two  most  recent  fiscal 
years  and  audited  statements  of  income 
and  cash  flows  for  each  of  the  three 
most  recent  fiscal  years  prepared  in 
accordance  with  Regulation  S-X.***  We 
no  longer  beUeve  non-reporting  target 
companies  (or  their  acquirors)  should 
have  to  generate  financial  statements  for 
three  years  when  security  holders  of  the 
non-reporting  target  most  likely  made 
their  initid  investment  decision  based 
on  less  extensive  or  different  financial 
statements.  The  requirement  to  provide 
financial  statements  prepared  in 
accordance  with  Regulation  S-X  going 
back  three  years  can  be  costly  and 
burdensome. 

Under  the  proposal,  when  the 
acquiror's  security  holders  are  not 
voting  on  the  acquisition,  wo  would 
require  financial  statements  of  the  target 
prepared  in  conformity  with  Generally 
Accepted  Accounting  F*rinciples 
("GAAP")  for  the  latest  fiscal  year.^^^  if 
the  non-reporting  target  company 
previously  provided  its  security  holders 
with  GAAP  financial  statements  for 
either  of  the  two  fiscal  years  before  the 
latest  fiscal  year  (or  both),  GAAP 
financial  statements  also  would  be 
required  for  those  years. 

As  is  currently  the  case,  the  item 
would  not  require  audited  financial 
statements  for  years  before  the  most 
recent  fiscal  year  if  the  non-reporting 


«»  See  Item  17(b)(7)  of  Form  S-l,  Item  17(b)(5) 
of  Form  F-4  and  Item  14(b)(3)(ii)(A)  of  Schedule 
14A.  The  item  states  that  the  balance  sheet  for  the 
year  preceding  the  latest  full  fiscal  year  and  the 
income  statements  for  the  two  years  preceding  the 
latest  full  fiscal  year  need  not  be  audited  if  they 
have  not  previously  been  audited.  The  item  further 
states  that  financial  statements  need  be  audited 
only  to  the  extent  practicable. 

>»M7CFR240.14a-3(b). 

>92  We  proposed  to  implement  this  change  in 
proposal  forms  C  and  SB-3.  See  Items  18(c)  and 
21(b)  in  Form  C  and  Items  16(b)  and  19(c)  in  Form 
SBt-3.  If  these  forms  are  not  adopted,  we  would 
Implement  this  amendment  in  Forms  S— 4  and  F- 
4. 


target's  financial  statements  were  not 
audited  previously.  In  addition,  the 
financial  statements  for  the  latest  fiscal 
year  would  have  to  be  audited  only  to 
the  extent  practicable. 

We  would  not  change  the  existing 
requirement  to  provide  pro  forma 
financial  information  required  by 
Article  11  of  Regulation  S-X.  In 
addition,  we  are  not  changing  the 
requirement  to  provide  audited 
financial  statements  in  accordance  with 
Rule  3-05  of  Regulation  S-X  if  a 
registration  statement  is  used  for 
registering  resales  to  the  public  by  any 
person  who,  with  regard  to  the 
securities  being  re-offered,  is  deemed  an 
underwriter  within  the  meaning  of  Rule 
145(c).  Further,  the  proposal  would  not 
change  the  financial  statements 
ciurently  required  if  the  acquiror's 
security  holders  are  voting  on  the 
transaction.1^3  It  should  be  noted  that 
the  Securities  Act  Reform  Release 
includes  a  proposal  to  require  certain 
additional  non-financial  information 
regarding  non-reporting  target 
companies. 

If  the  non-reporting  target  is  a  foreign 
company,  the  proposed  reduction  in  the 
required  financial  statements  would 
operate  in  the  same  manner  as  for 
domestic  companies.  If  the  acquiror's 
security  holders  are  not  voting  on  the 
transaction,  and  the  target's  financial 
statements  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP 
("foreign  GAAP"),  a  reconciliation  to 
U.S.  GAAP  would  be  required  unless  a 
recondUation  is  imavailable  or  not 
otherwise  obtainable  without 
unreasonable  cost  or  expense.^** 

The  proposed  change  would  not  aff^ect 
financial  statements  for  a  non-reporting 
target  in  roll-up  transactions.*^'  We 
believe  that  the  acquiror's  security 
holders  have  an  independent  need  for 
financial  statements  of  any  non- 
reporting  company  that  would  be  roUed- 
up  into  their  company.  We  request 
comment  on  whether  there  are  any  other 
circtimstances  when  this  reduction  in 
the  target  financial  statements  required 
should  not  apply.  For  example,  should 


this  reduction  apply  when  the  acquiror 
is  a  pubUc  shell  company  seeking  to 
merge  with  or  be  acquired  by  a  private 
company  with  substantial  assets? 

We  invite  comment  on  whether  this 
proposal  would  provide  sufficient 
regulatory  relief  to  filers  and  still  assure 
that  target  security  holders  have 
sufficient  information.  We  also  solicit 
comment  on  whether,  if  the  acquiror's 
security  holders  are  voting  on  the 
transaction  and  it  is  significant  to  the 
acquiror  at  the  50%  level,  audited 
financial  statements  of  the  target  should 
be  required.*"*  Currently,  if  the  target  is 
a  non-reporting  company  the  rules 
provide  for  special  treatment  by 
permitting  Rule  14a-3(b)  financial 
statements,  as  described  above.'"  We 
invite  comment  on  whether  this  special 
treatment  provides  any  benefit  to 
acquirors  who  eventually  will  have  to 
provide  audited  financial  statements  of 
the  target  in  a  Form  8-K  or  in 
connection  with  other  securities 
offerings. 

d.  Registration  Statement  Form  for 
Business  Combinations 

In  the  Securities  Act  Reform  Release, 
we  propose  to  replace  Forms  S— 4  and.F— 
4  with  Form  C  (and  Form  SB-3  for  small 
business  issuers).  These  forms  would  be 
the  only  ones  available  for  registered 
exchange  offers,  mergers  and  other 
business  combinations.*^"  Currently, 
Form  S-l  is  available  for  exchange 
offers  and  Form  S-2  is  available  for 
issuer  exchange  offers.  If  these  forms  are 
rescinded,  issuer  exchange  offers  would 
be  limited  to  Forms  C  and  SB-3. 

As  discussed  in  more  detail  in  the 
Securities  Act  Reform  Release,  Forms  C 
and  SB-3  would  require  basically  the 
same  information  as  the  current  forms 
aboat  the  transaction,  the  acquiror,  the 
company  to  be  acquired  and  the 


193  The  proposal  also  would  not  affect  the  current 
requirement  that  the  acquiror  ultimately  provide 
audited  financial  statements  under  Item  7  of  Form 
S-K  when  the  transaction  is  significant  to  the 
acquiror. 

'»<  At  a  minimum,  however,  filers  should  provide 
a  narrative  description  of  the  material  variations  in 
accounting  principles,  practices  and  methods  used 
in  preparing  the  foreign  GAAP  financial  statements 
from  those  accepted  in  the  U.S. 

i»s  An  exception  from  the  going-private  rules 
would  not  be  necessary  because  the  proposal  is 
limited  to  the  financial  statement  requirements  of 
non-reporting  companies,  which  are  not  subjec*  to 
Rule  13e-3. 


>•«  See  Rule  3-05(b)(4)(i)  of  Regulation  S-X  (1 7 
CFR  210.3-O5(b)(4)(i)l.  Audited  financial  statements 
of  the  target  are  currently  required  in  Form  S— 4  if  • 
the  target  is  a  reporting  company,  whether  or  not 
the  acquiror's  security  holders  are  voting  on  the 
transaction.  In  addition,  audited  financial 
statements  are  required  for  other  probable 
acquisitions  (i.e.,  acquisitions  other  than  the  one 
being  voted  on  by  security  holders)  at  the  50% 
significance  level. 

'•'  See  note  190  above. 

■■'•These  forms  would  be  available  for  all 
transactions  that  can  be  registered  on  Forms  S— 4 
and  F-4  today.  Forms  S— 4  and  F-4  permit 
incorporation  by  reference  of  information  about  the 
acquiring  and  acquired  companies  to  the  extent 
those  companies  are  eligible  to  use  Forms  S-2  and 
S-3  instead  of  S-l  (Forms  F-1;  F-2;  and  F-3  for 
foreign  private  issuers).  Forms  C  and  SB-3  would 
adapt  the  incorporation  by  reference  provisions  to 
the  proposed  new  regulatory  scheme,  permitting 
incorporation  by  reference  for  Form  B.  seasoned 
Form  A,  and  seasoned  Form  SB-2  companies. 
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combined  entity,  i^s  In  that  release,  we 
propose  to  treat  Form  B  issuers 
differently  from  other  issuers  in  a 
number  of  respects.  No  information 
would  be  required  to  be  delivered  to 
investors  until  shortly  before  the 
investment  decision;  no  final  prospectus 
would  be  required  to  be  delivered;  and 
the  registration  statement  would  become 
effective  upon  filing,  or  upon  a  date 
designated  by  the  filer.  For  the  reasons 
discussed  in  Part  11. B  and  C  of  this 
release,  we  do  not  propose  the  same 
scheme  for  Form  C  registration 
statements,  even  when  the  issuer  and/or 
the  target  would  be  eligible  to  use  Form 
B.  Instead,  our  proposed  approach  for 
business  combinations  permits  free 
communications,  so  long  as  security 
holders  ultimately  receive  a  mandated 
disclosure  document  with  specified 
information  before  they  make  their 
tender  or  voting  decision.  We  do, 
however,  solicit  comment  on  the  extent 
to  which  aspects  of  the  Form  B  scheme 
could  be  adopted  for  business 
combinations. 

Forms  S-4  and  F-4  currently  require 
that  the  prospectus  be  delivered  at  least 
20  business  days  before  the  date  of  the 
vote  or  the  expiration  of  the  exchange 
offer  when  incorporation  by  reference  is 
used.  The  purpose  is  to  assure  that 
security  holders  have  time  to  obtain  the 
documents  incorporated  by  reference 
and  review  their  contents.  The  proxy 
rules  impose  a  comparable  provision  for 
cash  mergers.  2o<»  We  propose  to 
eliminate  these  requirements  because 
Commission  filings  incorporated  by 
reference  are  now  readily  available  from 
many  sources,  including  our  Internet 
web  site,  our  pubHc  reference  room,  and 
presumably  from  brokers  and 
investment  advisers.  We  ask  for 
comment  as  to  whether  seciuity  holders 
would  still  benefit  from  a  mandated 
solicitation  period  when  incorporation 
by  reference  is  used. 


E.  Update  the  Tender  Offer  Rules 

The  tender  offer  rules  have  not  been 
revised  since  1986. 201  We  are 


'••If  the  transaction  is  an  exchange  offer,  the 
prospectus  also  must  include  certain  information 
specified  by  the  tender  offer  rules.  See  Rule  432.  We 
propose  a  technical  change  to  Rule  432. 

^General  Instruction  A.2  to  Form  S-4;  General 
Instruction  A.2  to  Form  F-4;  Note  D.3  to  Schedule 
14  A. 

"'  In  1986.  the  Commission  adopted 
amendments  to  the  tender  offer  rules  to  provide  that 
a  third-party  or  issuer  tender  offer  must  be  open  to 
all  holders  of  the  class  of  securities  subject  to  the 
tender  offer  (both  record  and  beneficial  owners)  and 
that  any  security  holder  must  be  paid  the  highest 
consideration  paid  to  any  other  security  holder 
during  the  tender  offer.  See  Release  No  34-23421 
Quly  11,  1986)  (51  FR  25373]  and  Rule  14d-10  |17 
CFR  240.14d-10).  More  comprehensive  revision  of 


attempting  to  update  them  to 
correspond  to  the  need  of  today's 
markets.  We  have  afready  discussed 
several  proposals  affecting  tender  offers. 
These  proposals  involve  expanding 
permissible  communications,  changing 
the  timing  and  methods  of 
commencement,  combining  tender  offer 
schedules,  integrating  disclosure 
requirements  and  including  a  summary 
term  sheet.  In  addition,  as  discussed 
below,  we  have  several  proposals  to 
provide  new  tender  offer  procedures, 
revise  and  clarify  the  financial 
statements  requirements  and  clarify  the 
rules.  We  also  solicit  comment  on 
whether  the  tender  offer  rules  should 
include  a  safe  harbor  from  liability  for 
forward-looking  information. 

1.  PERMIT  SECURITIES  TO  BE 
TENDERED  DURING  A  "SUBSEQUENT 
OFFERING  PERIOD"  WITHOUT 
WITHDRAWAL  RIGHTS 

We  believe  that  there  may  be  times 
when  bidders  should  be  able  to  accept 
shares  in  a  tender  offer  after  the  tender 
offer  is  completed.202  We  propose  to 
permit  security  holders  to  tender 
securities  during  a  limited  time  after  the 
initial  offer,  including  all  extensions,  is 
completed,  referred  to  as  the 
"subsequent  offering  period."  203  The 
proposed  subsequent  offering  period 
would  be  similar  to  the  extended 
offering  period  that  sometimes  applies 
to  tender  offers  made  in  the  United 
Kingdom  subject  to  the  City  Code  on 
Take-overs  and  Mergers.^"*  No 
withdrawal  rights  would  be  available 
during  this  period.^os  Security  holders 
would  be  able  to  tender  securities  in  the 
subsequent  offering  period  only  after  all 
conditions  to  the  offer  were  satisfied  or 
waived  and  the  shares  tendered  to  that 
point  were  accepted  for  purchase  and 
promptly  paid  for.zoe  The  subsequent 


the  tender  offer  rules  has  not  been  undertaken  since 
1979. 

^°*For  example,  when  a  bidder  is  successhil  in 
acquiring  a  sufficient  number  of  target  shares  to 
approve  a  back-end  merger  (typically  a  majority  or 
two-thirds  is  required),  most  remaining  security 
holders  want  to  get  cashed  out.  knowing  that  a 
back-end  merger  to  acquire  the  remaining  shares  is 
a  relative  certainty.  Under  most  state  laws,  the 
bidder  must  own  at  least  85  or  90%  of  the  target 
to  merge  without  security  holder  approval  in  a 
short-form  merger. 

'"Proposed  Rule  14d-li. 

'"The  City  Code  on  Takeovers  and  Mergers  and 
the  Rules  Governing  Substantial  Acquisition  of 
Shares  (the  "City  Code")  Rule  31.4.  See  also  Part 
IV.A  of  Release  No.  34-29275  (June  5.  1991)  |56  FR 
27582]. 

'"'  Rule  l4d-7  would  be  amended.  The 
withdrawal  rights  that  exist  after  60  days  following 
the  start  of  the  tender  offer,  pursuant  to  Section 
14(d)(5)  of  the  Exchange  Act  [15  U.S.C.  78n(d)(5)]. 
similarly  would  not  be  available. 

'"^The  proposed  subsequent  offering  period 
could  not  be  used  where  payment  would  be 


offering  period  would  be  optional  at  the 
bidder's  election. 

We  propose  limiting  the  use  of  the 
subsequent  offering  period  to  third- 
party  tender  offers  for  all  outstanding 
shares  of  the  target.  In  addition,  the 
bidder  must  intend  to  engage  in  a  back- 
end  merger  with  the  target  after  the 
tender  offer,  either  offering  cash  or 
securities.  The  bidder's  intent  to  merge 
with  the  target  would  have  to  be 
publicly  disclosed  in  its  offering 
materials. 

Under  our  proposal,  a  bidder  would 
have  to  disclose  its  intention  to  provide 
a  subsequent  offering  period  in  the 
initial  tender  offer  materials  filed  and 
disseminated  to  security  holders.  The 
tender  offer  materials  would  have  to 
adequately  disclose  the  use  of  a 
subsequent  offering  period  and  explain 
how  it  would  operate.  If  the  "plain 
English"  summary  term  sheet  proposal 
is  adopted,  the  subsequent  offering 
period  would  be  disclosed  in  the 
summary  term  sheet.  If  a  bidder  decided 
to  include  a  subsequent  offering  period 
after  the  initial  offering  materials  were 
filed  and  disseminated,  that  would  be 
treated  as  a  material  change  in 
information,  requiring  dissemination  of 
a  supplement  and  possibly  an  extension 
of  the  offer  by  up  to  five  business 
days.  20^ 

The  subsequent  offering  period  would 
be  strictly  limited  to  offers  for  all 
outstanding  shares.208  The  subsequent 
offering  period  would  be  a  fixed  ten 
business  day  period  that  would  follow 
the  date  a  bidder  satisfied  or  waived  all 
conditions  to  its  offer  and  accepted  for 
purchase  any  shares  tendered  to  that 
point  in  time.  The  bidder's  prompt 
payment  obligation  would  apply  to  all 
shares  accepted  in  the  initial  offering 
period  before  the  subsequent  offering 
period  began.  During  the  subsequent 
offering  period,  the  bidder  could  solicit 
remaining  security  holders  to  tender. 
The  bidder  would  be  obligated  to 
"promptly"  pay  for  the  shares  tendered, 
with  prompt  payment  running  from  the 
date  of  each  separate  tender.  209 


delayed.  We  have  stated  that  payment  may  be 
delayed  for  certain  governmental  regulatory 
approvals.  See  Release  No.  34-16623  (March  5 
1980)  (45  FR  15521).  However,  the  proposed 
subsequent  offering  period  could  not  be  used  unless 
all  conditions  to  payment  have  been  satisfied  or 
waived. 

2°'  Similarly,  if  the  bidder  stated  that  a 
subsequent  offering  period  would  be  provided  and 
then  decided  not  to  make  one  available,  this  would 
be  a  material  change  requiring  dissemination  and 
adequate  time  for  security  holders  to  receive  and  act 
on  the  information. 

2~'  Application  of  the  subsequent  offering  period 
in  a  partial  offer  could  raise  complex  proration 
issues  if  the  offer  is  oversubscribed. 

'■^ Proposed  revision  to  Rule  14e-l(c). 
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The  subsequent  offering  period  could 
not  start  until  the  offer  was  open  at  least 
20  business  days  with  withdrawal  rights 
available  to  all  tendering  seciuity 
holders.  This  would  prevent  bidders 
from  offering  withdrawal  rights  during 
the  first  ten  business  days  of  an  offer  but 
not  the  last  ten  business  days. 

The  final  amendment  to  reflect  the 
results  of  the  tender  offer  ^'^°  would  not 
be  required  until  the  end  of  the 
subsequent  offering  period.  We  solicit 
comment,  however,  on  whether  bidders 
should  be  required  to  issue  a  public 
announcement  at  the  beginning  of  the 
subsequent  offering  period  setting  forth 
the  number  of  shares  tendered  and 
accepted  in  the  initial  offering  period. 

The  subsequent  offering  period  would 
help  security  holders  who  do  not  tender 
into  an  offer,  but  then  wish  to 
participate  in  the  offer  after  the  bidder 
accepts  shares  and  discloses  the  results. 
There  may  not  be  a  very  liquid  trading 
market  in  the  securities  after  the  tender 
offer.  As  a  result,  security  holders  often 
are  forced  to  either  hold  onto  their 
shares  until  a  back-end  merger  is 
completed  or  sell  into  the  market  below 
the  offer  price.  Bidders  may  need  to 
prepare  and  furnish  a  proxy  statement 
or  other  disclosure  documents  before 
remaining  security  holders  can  obtain 
their  final  payment.  We  believe  the 
subsequent  offering  period  would 
minimize  the  delay  in  liquidating  the 
investment  of  the  relatively  small 
number  of  security  holders  that  do  not 
tender  in  an  offer,  but  later  decide  they 
want  to  tender  and  receive  the  offer 
price. 

Comment  is  solicited  on  whether  this 
procedure  would  be  useful  to  bidders 
and  security  holders.  Would  there  be 
any  disadvantages  for  security  holders? 
Should  the  subsequent  offering  period 
be  mandatory?  Should  the  subsequent 
offering  period  be  longer  or  shorter  [e.g., 
five,  seven,  15  or  20  business  days)? 
Should  the  bidder  be  allowed  to  extend 
the  subsequent  offering  period  for  either 
a  limited  niunber  of  days  (e.g.,  five  or 
ten  business  days)  or  for  whatever  time 
period  the  bidder  specifies?  Would  the 
subsequent  offering  period  encourage 
security  holders  to  delay  tendering  until 
the  completion  of  the  offer,  and  if  so, 
how  much  of  a  disadvantage  would  this 
be  to  the  bidder?  Should  the  availability 
of  the  subsequent  offering  period  be 
limited  to  circumstances  where  a 
substantial  percentage  of  shares  (such  as 
50%)  has  already  been  tendered?  As 
proposed,  the  subsequent  offering 
period  would  be  available  for  both  cash 
and  stock  tender  offers,  and  the 


consideration  offered  in  the  back-end 
merger  could  be  either  cash  or 
securities.  Is  there  any  reason  to  limit 
the  proposal  to  cash  tender  offers  or  to 
situations  where  only  cash  is  offered  in 
the  back-end  merger?  Should  the 
subsequent  offering  period  be  limited  to 
third-party  offers,  as  proposed,  or  would 
it  also  be  useful  for  issuer  tender  offers? 

2.  Clarify  the  Financial  Information 
Required  for  Bidders  in  Cash  Tender 
Offers 

a.  When  the  Bidder's  Financial 
Statements  Are  Required  in  Cash 
Tender  Offers 

Under  the  current  rules,  the  financial 
statements  of  a  bidder  in  a  cash  tender 
offer  must  be  disclosed  if  the 
information  is  "material."  ^n  There  are 
several  instructions  in  Schedule  14D-1 
that  help  bidders  determine  the  need 
for,  and  adequacy  of  financial 
statements.  The  first  instruction  states 
that  materiality  will  depend  on  the  facts 
and  circumstances  of  the  tender  offer. 

Once  a  bidder  determines  that 
financial  statements  are  material,  there 
is  a  provision  in  the  instruction  that 
details  the  type  of  financial  statements 
deemed  adequate  for  disclosiue 
purposes.  If  a  bidder  provides  financial 
statements  that  are  prepared  in 
compliance  with  Form  10,  the  financial 
statements  requirement  is  deemed 
satisfied. 212  A  second  instruction 
permits  incorporation  by  reference  if  the 
bidder  is  subject  to  the  Exchange  Act 
reporting  requirements.  A  third 
instruction  provides  that  non-reporting 
companies  need  not  include  audited 
financial  statements  if  they  are  not 
available  or  obtainable  without 
imreasonable  cost  or  expense.  Both 
third-party  bidders  and  issuer  offerors 
are  required  only  to  disseminate  a  fair 
and  adequate  svunmary  of  the  financial 
information  to  security  holders.^i^ 

In  adopting  the  third-party  tender 
offer  rules,  we  identified  four  factors 
that  should  be  considered  when 
determining  whether  financial 
statements  of  the  bidder  are  material  in 
a  cash  tender  offer: 

•  The  terms  of  the  tender  offer, 
particularly  those  terms  concerning  the 
amoimt  of  securities  sought,  such  as 
any-or-all,  a  fixed  minimum  with  the 
right  to  accept  additional  shares 
tendered,  all-or-none,  and  a  fixed 
percentage  of  the  outstanding; 


•  Whether  the  purpose  of  the  tender 
offer  is  for  control  of  the  subject 
comptany; 

•  The  plans  or  proposals  of  the 
bidder;  and 

•  The  ability  of  the  bidder  to  pay  for 
the  securities  sought  in  the  tender  offer 
and/or  to  repay  any  loans  made  by  the 
bidder  or  its  affiliates  in  connection 
with  the  tender  offer  or  otherwise.^i* 

Under  the  staffs  current 
interpretation,  the  above  factors  are  not 
exclusive,  and  it  is  not  necessary  that  all 
factors  be  present  to  meet  the 
materiality  test.  Based  on  our 
experience  with  tender  offers  since 
1977,  we  believe  it  would  be  more 
helpful  to  provide  specific  guidance  to 
bidders  as  to  when  financial  statements 
are  not  required.  We  propose  to  include 
an  instruction  in  Schedule  TO^^s 
stating  that  a  bidder's  financial 
statements  are  not  material  when: 

•  Only  cash  is  offered; 

•  There  is  no  financing  condition; 
and  either: 

•  .The  bidder  is  a  public  reporting 
company  under  the  Exchange  Act;  or 

•  'The  offer  is  for  all  outstanding 
secvirities  of  the  target. 

Under  the  above  circumstances,  we 
believe  that  the  burden  of  providing  the 
bidder's  financial  statements  may 
outweigh  the  usefulness  of  the 
information  to  security  holders.^i^ 
Based  on  the  information  currently 
available  on  EDGAR  {via  the  Internet 
and  other  sources),  we  believe  there  is 
less  need  to  require  financial  statements 
for  bidders  that  are  public  reporting 
companies  than  for  non-reporting 
entities.2>^ 

When  the  bidder  is  not  a  public 
reporting  company,  we  believe  financial 
statements  should  be  provided  when  the 
offer  is  not  for  all  outstanding  shares  of 
the  target.  Financial  statements  can  be 
material  in  a  partial  tender  offer  because 
security  holders  may  need  to  evaluate 
the  bidder's  financial  condition  in 
determining  whether  to  tender  into  the 
offer  or  remain  a  security  holder  in  a 


^'o  See  current  General  Instruction  D  to  Schedule 
14D-1;  proposed  to  be  moved  to  Rule  I4d-3(b)(2). 


>>'  See  Item  9  of  Schedule  140-1  and  Item  7  of 
Schedule  13E-4. 

*"  [17  CFR  249.2101.  Financial  statements 
prepared  in  accordance  with  Item  1 7  of  F.orra  20- 
F  will  be  deemed  adequate  for  foreign  bidders.  (17 
CFR  249.220f]. 

2"  See  Rules  14d-6(e)  (17  CFR  240.14d-6]  ar,i 
13e-»(d)  |17  CFR  240.13e-4(d)l. 


2'«  See  Release  No.  34-13787  (July  21. 1977)  (42 
FR  38341). 

2" The  proposed  instruction  would  appear  in 
both  Schedules  14D-1  and  13E-4  if  our  proposal  to 
combine  the  schedules  is  not  adopted.  See 
proposed  Instruction  2  to  Item  10  of  Schedule  TO. 
See  also  Part  n.D.2.  above.  Thus,  we  propose  to 
clarif/the  financial  statements  required  in  both 
issuer  and  third-party  tendor  offers. 

»i"If  the  bidder  is  a  reporting  company,  the 
financial  statements  could  be  incorporated  by 
reference,  as  currently  permitted. 

"'li  the  bidder  is  offering  securities,  as  well  as 
cash,  then  financial  statements  are  material.  The 
registration  statement  form  for  the  securities  offered 
will  specify  the  financial  statements  required.  If  the 
bidder  offers  securities  that  are  exempt  from 
registration,  the  financial  statements  specified  in 
Schedule  TO  would  be  filed. 


67356 


Federal  Register /Vol.  63,  No.  233 /Friday.  December  4.  1998 /Proposed  Rules 


company  in  which  the  bidder  will  hold 
a  substantial  equity  interest.^is 

We  request  comment  on  whether 
there  are  any  other  circvmistances  under 
which  financial  statements  may  not  be 
material.  Conversely,  are  there  any 
circumstances  under  which  we  propose 
to  exclude  financial  statements  that  the 
information  would  be  material?  For 
example,  should  we  require  financial 
statements  of  any  non-reporting  bidder 
unless  the  offer  is  for  all  shares  and 
conditioned  on  acquiring  a  controlling 
interest  in  the  target  and  the  bidder 
intends  a  back-end  merger?  If  an  offer  is 
not  subject  to  a  financing  condition, 
could  the  bidder's  financial  statements 
be  material  even  under  our  proposed 
instruction?  Should  the  proposed 
instruction  hinge  upon  whether 
financing  for  the  offer  is  in  place,  as 
opposed  to  whether  the  offer  is  subject 
to  a  financing  condition?  If  the  offer  is 
self-financed,  are  the  bidder's  financial 
statements  needed  even  if  there  is  no 
financing  condition? 

Should  the  criteria  for  determining 
when  financial  statements  are  required 
be  applied  differently  when  the  bidder 
is  a  foreign  company  whose  financial 
information  may  not  be  readily 
available?  ^^^  To  the  extent  that  the 
financial  statements  of  a  foreign  bidder 
are  required  and  are  prepared  under 
foreign  GAAP,  a  reconciliation  to  U.S. 
GAAP  would  be  required  unless  a 
reconciliation  is  unavailable  or  not 
otherwise  obtainable  without 
unreasonable  cost  or  expense.^z" 
Finally,  we  note  that,  although  Item  9 
does  not  require  financial  statements  of 
bidders  who  are  natural  persons, 
financial  information  concerning  such 
bidders  may  be  material  under  the 
circumstances  of  the  offer.221  The 
practice  has  developed  of  including 
disclosure  regarding  the  net  worth  of  a 
bidder  who  is  a  natural  person.  We 


»>•  At  least  one  court  has  observed  that  the 
bidder's  financial  condition  can  be  material  in  an 
offer  for  all  outstanding  securities.  In  Prudent  Real 
Estate  V.  Johncamp  Realty.  599  F.  2d  1140  (2d  Cir. 
1979).  Judge  Friendly  commented  that:  "If  the 
bidder  is  in  a  flourishing  financial  condition,  the 
stockholder  might  decide  to  hold  his  shares  in  hope 
that,  if  the  offer  was  only  partially  successful,  the 
bidder  might  raise  its  bide  after  termination  of  the 
offer  or  infuse  new  capital  into  the  enterprise."  An 
offer,  however,  by  a  company  in  poor  financial 
condition  "might  cause  the  shareholder  to  accept 
for  fear  that  control  of  the  company  would  pass  into 
irresponsible  hands."  Id.  at  1147. 

"•Foreign  private  issuers  are  not  required  to  file 
their  Form  20-F  electronically. 

»»Aj  noted  above  in  Part  n.D.2.c,  at  a  minimum, 
bidders  should  provide  a  narrative  description  of 
the  material  variations  in  accounting  principles, 
practices  and  methods  used  in  preparing  the  foreign 
GAAP  financial  statements  from  those  accented  in 
the  U.S. 

"'  See  Release  No.  34-13787  Huly  21. 1977)  [42 
FR  3«348),  at  n.  22. 


think  such  information  is  useful  and 
therefore  propose  to  codify  this  practice 
with  an  instruction  to  Schedule  TO. 

b.  Content  of  Bidder's  Financial 
Statements  in  Cash  Tender  Offers; 
Financial  Statements  in  Going-Private 
Transactions 

When  financial  statements  of  the 
bidder  are  material,  the  rules  currently 
require  three  years  of  historical  financial 
statements  for  a  third-party  tender  offer. 
In  contrast,  only  two  years  of  financial 
statements  of  the  issuer  are  required  in 
an  issuer  tender  offer  or  going-private 
transaction.  We  propose  to  harmonize 
these  requirements  by  reducing  the 
financial  statements  requirement  for 
third-party  tender  offers  to  two  years.  222 
Currently,  Instruction  1  to  Item  9  of 
Schedule  14D-1  provides  that  financial 
statements  prepared  in  compliance  with 
Form  10  for  a  domestic  bidder  or  Item 
17  of  Form  20-F  for  a  foreign  bidder 
will  be  deemed  adequate  for  purposes  of 
the  disclosure  requirement.  We  would 
eliminate  this  instruction  and  require 
the  financial  information  specified  in 
proposed  Item  1010(a)  and  (b)  of 
Regulation  M-A,  if  material. 

We  solicit  comment,  however,  on 
whether  two  years  of  financial 
statements  are  necessary  to  informed 
investor  decisions.  Should  it  matter  if 
the  bidder  is  offering  securities  that  are 
exempt  from  registration  rather  than 
cash?  Would  one  year  of  financial 
statements  be  adequate  for  third-party 
and  issuer  tender  offers?  Would  one 
year  of  financial  statements  be  adequate 
for  a  going-private  transaction  that  is  not 
subject  to  the  more  stringent  registration 
or  proxy  statement  requirements? 

The  current  financial  disclosure 
requirements  in  issuer  tender  offers  and 
going-private  transactions  call  for 
information  regarding  book  value  per 
share,  as  well  as  the  pro  forma  effect  of 
the  transaction  on  the  compemy's 
balance  sheet  and  book  value  per  share, 
as  of  the  most  recent  fiscal  year  end  and 
the  latest  interim  balance  sheet  date.223 
In  reviewing  the  disclosure  items,  we 
beUeve  that  it  may  be  unnecessary  to 
provide  this  data  for  both  the  latest 
fiscal  year  end  and  latest  interim  period, 
and  propose  to  reduce  the  requirement 
to  only  the  most  recent  balance  sheet 


date.^Z't  This  proposed  change  also 
would  apply  to  third-party  tender  offers. 

The  current  rules  require  that  full 
financial  statements  of  the  bidder  in  a 
third-party  tender  offer  and  of  the  issuer 
in  an  issuer  tender  offer  or  going-private 
transaction  be  included  in  Schedule 
14D-1. 13E^  and  13E-3,  respectively. 
Filers  are  permitted,  however,  to 
provide  summary  financial  information 
instead  of  the  full  financial  statements 
in  the  disclosure  document  sent  to 
security  holders.  We  believe  the  current 
requirements  regarding  summary 
financial  information  225  3^  outdated 
and  potentially  confusing.226  Therefore, 
we  propose  to  revise  the  rules  regarding 
summary  information  in  all  of  these 
schedules  to  specifically  require  the 
information  set  forth  in  Rule  l-02(bb)  of 
Regulation  S-X.227  xhe  summary 
information  would  continue  to  be 
required  for  the  same  periods  as  the  full 
financial  statements.  Rule  l-02(bb), 
however,  calls  for  some  information  that 
is  not  currently  required,  specifically 
redeemable  preferred  stock,  minority 
interests,  and  summarized  financial 
information  for  imconsolidated 
subsidiaries  and  50  percent  or  less 
owned  persons.  We  solicit  comment  on 
whether  this  information  is  useful  to 
investors. 

The  rules  regarding  summary 
financial  information  in  issuer  tender 
offers  and  going-private  transactions 
currently  require  ratio  of  earnings  to 
fixed  charges,  book  value  per  share  and, 
if  material,  pro  forma  data.  These  items 
are  not  specifically  covered  by  Rule  1- 
02(bb).  As  proposed.  Schedules  TO  and 
13E-3  would  call  for  these  additional 
items  as  well  as  the  information 
specified  in  Rule  l-02{bb).  The  current 
rule  regarding  summary  financial 
information  in  third-party  tender  offers 
does  not  require  book  value  per  share 
information.  As  proposed.  Schedule  TO 
would  call  for  this  information,  if 
material. 

We  also  propose  to  clarify  the 
reconciliation  required  for  a  foreign 
bidder's  simimary  financial  information 


2"  See  proposed  Item  1010  of  Regulation  M-A. 
Of  course,  if  the  bidder  is  offering  registered 
securities,  the  registration  statement  requirements 
will  control.  As  noted  in  Part  n.D.2.b  above,  we  also 
propose  to  reduce  the  financial  statements  of 
acquiring  companies  in  merger  proxy  statements 
from  three  to  two  years. 

»»'  See  Item  14  to  Schedule  13E-3  and  Item  7  to 
Schedule  13E4. 


"<  See  Item  1010  (a)(4),  (b)  (1)  and  (3)  of 
proposed  Regulation  M-A.  The  book  value  per 
share  change  also  would  apply  to  marger  proxy 
statements. 

'»  See  Rule  14d-6(e)(l)(viii)  (17  CFR  240.14d- 
6(e)(l)(viii)l;  Instruction  B  to  Rule  13e-4(d)(l)(iv) 
117  CFR  240.13e-4(d)(l)(iv));  and  Instruction  2  to 
Rule  13e-3(e)(3)  (17  CFR  240.13e-3(e)(3)l. 

*"  At  least  one  line  item  currently  specified  in 
the  rules,  "total  assete  less  deferred  research  and 
developemnt  charges  and  excess  cost  of  assets 
acquired  over  book  value"  is  not  an  appropriate 
measure  under  GAAP  because  it  is  inconsistent 
with  FASB  Statement  2,  which  prohibits 
capitalization  of  research  and  development  cosu. 

"''  See  proposed  Item  10  to  Schedule  TO; 
proposed  Item  13  to  Schedule  13E-3;  and  proposed 
Item  1010  of  Regulation  M-A. 
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if  the  financial  statements  are  prepared 
on  the  basis  of  foreign  GAAP.^^s  a 
reconciliation  to  U.S.  GAAP  would  be 
required  to  the  same  extent  that  a 
reconciliation  or  narrative  is  required 
for  the  full  financial  statements,  as 
discussed  above. 

Finally,  we  are  considering  whether, 
in  light  of  the  proposals  to  reduce  the 
number  of  years  for  which  financial 
statements  are  required,  security  holders 
should  receive  the  full  financial 
statements  whenever  they  are  required, 
rather  than  simimary  financial 
information.  Should  we  eliminate  the 
provisions  in  Rules  13e-3, 13e-4  and 
14(i-l  that  permit  the  substitution  of 
summary  financial  information  for  the 
full  financial  statements  in  the 
disclosure  document  sent  to  security 
holders? 

c.  Bidder's  Source  of  Funds 
Regardless  of  the  level  of  financial 

information  security  holders  receive,  we 
believe  that  a  bidder's  ability  to  pay  for 
securities  in  an  offer  is  a  material 
disclosure  item.  The  disclosure 
appearing  in  many  tendpr  offers  relating 
to  a  bidder's  ability  to  finance  the  offer 
has  been  meager  at  best,  even  when 
financial  statements  are  provided. 
Therefore,  we  intend  to  clarify  the 
information  that  is  required  in  order  to 
fully  inform  security  holders  of  the 
bidder's  ability  to  finance  the  offer.  We 
propose  to  expand  the  "Source  of 
Funds"  item  requirement  in  the  tender 
offer  and  going-private  rules  ^^^  to 
require  the  specific  source(s)  of 
financing,  any  condition(s)  to  the 
financing,  and  the  bidder's  ability  to 
finance  Uie  offer  if  the  primary  source 
of  financing  falls  through.^ao 

d.  Pro  Forma  Financial  Information  in 
Two-Tier  Transactions 

A  "two-tier"  transaction  is  one  in 
which  the  bidder  first  offers  to  acquire 
shares  of  the  target  in  a  cash  tender  offer 
with  any  seciuities  remaining 
outstanding  acquired  in  a  back-end 
merger  where  securities  are  offered  as 
consideration.  In  two-tier  transactions, 
security  holders  are  essentially  asked  to 
make  an  investment  decision  of  whether 
to  tender  for  cash  in  the  firont-end 
tender  offer  (to  the  extent  pro  ration 
allows  their  shares  to  be  accepted),  or 
hold  on  to  their  securities  to  receive 
seciuities  of  the  bidder  in  the  back-end. 
We  believe  security  holders  need  pro 
forma  financial  information  regarding 
the  combined  entity  at  the  first  tier  so 


they  can  evaluate  the  second  tier  of  the 
transaction  when  deciding  whether  to 
tender.231 

In  addition  to  the  general  need  for  the 
information,  disclosure  of  pro  forma 
financial  information  would  be  in 
keeping  with  the  general  theme  of  free 
communications  expressed  in  this 
release  and  the  Securities  Act  Reform 
Release.  Also,  as  discussed  in  Part  n.B.l 
above,  many  bidders  currently  disclose 
pro  forma  information  in  order  to  satisfy 
the  market's  demand  for  information  on 
a  proposed  transaction  and  to  effectively 
sell  the  transaction  to  the  market.  Thus, 
we  propose  to  require  pro  forma  and 
related  financial  information  in  the  first 
tier  when  a  second  tier  is  contemplated. 

The  requirement  to  provide  financial 
information  would  be  based  on  the 
bidder's  intent  to  engage  in  a  back-end 
merger  with  target  security  holders 
receiving  seciuities  of  the  bidder.  Under 
the  proposal,  bidders  would  be  required 
to  provide  the  financial  information 
specified  by  Item  3(f),  (g)  and  (h)  and 
Item  5  of  proposed  Forms  C  or  SB-3,232 
as  appropriate.  This  information  would 
be  required  to  be  included  in  the  tender 
offer  materials  for  the  cash  tender 
offer.233  We  believe  that  this 
information,  which  would  be  required 
in  any  Form  C  or  Form  SB-3  filed  when 
the  securities  are  offered  to  security 
holders  in  the  back-end,  is  necessary  for 
seairity  holders  to  make  an  informed 
investment  decision.  Consistent  with 
the  summary  information  provisions 
discussed  above,^^*  the  proposed 
instruction  for  two-tier  transactions 
would  permit  third-party  bidders  to 
provide  only  the  financial  information 
specified  in  Item  3(f),  (g)  and  (h)  of 
proposed  Forms  C  or  SB-3  in  the 
disclosing  docxunent  sent  to  seciuity 
holders  so  long  as  the  Schedule  TO  filed 
with  the  Commission  included  the 
information  specified  by  Item  5. 

The  proposal  is  consistent  with  an 
interpretive  position  published  in  1978 
that  the  inclusion  of  certain  information 
would  not  be  considered  an  "offer  to 
sell"  under  the  Securities  Act.  In  the 
interpretive  release,  the  Division  of 
Corporation  Finance  stated  that  the 
"gun  jumping"  doctrine,  which  is 
designed  to  prevent  an  issuer  from 
conditioning  the  market  by  arousing 
investor  interest  before  a  registration 
statement  has  been  filed,  does  not 


»"  See  Rule  I4d-6(e)(ix)  (:7  Cm  240.14d- 
6(e)(ix)). 

22«  See  Item  4  to  Schedule  14D-1:  Item  6  to 
Schedule  13E-3:  and  Item  2  to  Schedule  13E-4. 

^'o  See  proposed  Item  1007  of  Regulation  M-A. 


»"  See  Rule  11-01  (a)  of  Regulation  S-X. 

^"  Specifically,  these  items  call  for  disclosure  of: 
selected  financial  data;  pro  forma  selected  financial 
data;  pro  forma  information;  and  pro  forma 
information  required  by  Article  11  of  Regulation  S- 
X  (SS  210.11-01  through  210.11-03). 

233  See  Instruction  5  to  proposed  Item  10  of 
Schedule  TO. 

»*•  See  Part  ILE.2.b  above. 


prevent  bidders  from  providing  material 
information  regarding  a  plaimed  back- 
end  merger.  The  Division  explained: 

The  bidder's  concern  is  purchasing  the 
subjoct  company's  securities  for  cash,  not 
priming  the  market  for  a  subsequent 
regisjered  offering  of  securities.  Regardless  of 
the  bidder's  intent,  Schedule  14D-1  for 
compelling  policy  reasons  reflected  by  the 
Williams  Act  requires  (information  regarding 
any  negotiations,  agreement  in  principle,  or 
definitive  merger  agreement  with  the  subject 
company)  in  order  to  provide  full  disclosure 
to  -investors  confronted  with  an  investment 
decision  in  the  context  of  a  tender  offer.^^' 

Of  course,  under  the  proposals  to  permit 
free  communications  in  this  release  and 
the  Securities  Act  Reform  Release, 
disclosLire  of  pro  forma  financial 
information  at  any  stage  would  not 
result  in  "gim  jumping"  under  the 
Securities  Act. 

We  request  comment  on  whether  this 
could  create  practical  difficulties  for 
bidders  by  causing  delays  in 
disseminating  the  cash  tender  offer 
material,  and  if  so,  whether  this  would 
be  offset  by  benefits  to  security  holders 
receiving  the  information.  Also,  if 
commenters  believe  the  proposed 
requirement  is  too  extensive,  should  we 
require  some  other  level  of  information? 
For 'example,  would  the  pro  forma 
information  specified  in  proposed  Item 
1010(b)  of  Regulation  M-A  be 
adequate?*^  Alternatively,  would  the 
pro  forma  information  required  by 
Article  11  of  Regulation  S^-X  be  a 
sufficient  basis  for  an  investment 
decision  regarding  the  cash  tender  offer? 

We  also  request  comment  on  whether, 
even  if  a  transaction  is  intended,  there 
could  be  reasons  why  the  disclosure  of 
prcJorma  information  could  be 
premature  or  unwarranted.  Conversely, 
are  there  circumstances  where  pro 
forma  financial  information  should  be 
permitted  or  required  if  a  back-end 
merger  is  not  "intended"?  In  addition, 
we  invite  comment  on  whether  the 
requirement  to  provide  pro  forma 
financial  information  needs  to  be 
modified  to  minimize  difficulties  for 
bidders  in  hostile  transactions. 

3.  Clarify  the  Requirement  That  a  Target 
Report  Purchases  of  its  Own  Securities 
After  a  Third-Party  Tender  Offer  Is 
Commenced 

Rule  13e-l  prohibits  an  issuer  whose 
securities  are  the  subject  of  a  third-party 
tender  offer  from  repurchasing  any  of  its 
equity  securities  until  information  about 


2"  See  Release  No.  33-5927.  also  discussed  in 
note  43  above.  Teh  position  expressed  in  the  release 
was  limited,  in  the  tender  offer  context,  to 
disclosure  required  by  Schedule  14D-1. 

2M  See  Part  II.E.2.b  above  and  Item  1010(b)  of 
proposed  Regulation  M-A. 
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the  issuer's  acquisition  is  filed  with  the 
Commission  and  is  sent  or  given  to 
security  holders.  We  propose  to  update 
the  rule,  which  was  adopted  in  1968,^37 
and  clarify  its  operation. 

Once  the  required  information  is  filed 
and  sent  to  security  holders,  the  issuer 
is  ft^e  to  repurchase  its  securities.^^a 
Under  the  current  rule,  an  issuer  can 
disseminate  the  required  information  to 
its  security  holders  as  early  as  six 
months  before  making  any  repurchases. 
As  a  result,  issuers  can  send  information 
regarding  repurchases  to  security 
holders  long  before  they  become  the 
target  of  a  tender  offer,  diminishing  the 
usefulness  of  this  rule.  We  propose  to 
revise  the  rule  so  that  its  purpose  is  to 
notify  security  holders  that  the  issuer  is 
purchasing  its  securities  during  a  third- 
party  tender  offer  for  the  securities. 
Therefore,  the  issuer's  disclosure  should 
be  made  only  after  a  tender  offer  is 
made. 

We  also  propose  to  rewrite  the  rule  in 
plain  English  so  that  the  rule  is  more 
understandable.  It  would  call  for  the 
same  information  as  the  current  rule, 
including  the  amount  of  securities  to  be 
purchased,  identification  of  the  sellers 
or  market,  purpose  of  the  purchases, 
how  the  securities  will  be  used,  and  the 
source  of  funds  for  the  purchases.  The 
revised  rule  would  clarify  that 
disclosure  is  required  only  when  an 
issuer  wants  to  repurchase  its  securities 
after  a  tender  offer  is  made.  The 
restriction  on  repurchases  only  applies 
during  the  term  of  the  tender  offer. 

We  invite  comment  on  the  timeliness 
of  the  information  currently  received 
under  Rule  13e-l.  Do  security  holders 
receive  information  either  too  early  or 
too  late  to  be  of  any  use?  We  also  solicit 
comment  on  whether  the  requirement  to 
file  and  disseminate  information  during 
the  limited  time  after  a  tender  offer  is 
made  and  before  purchasing  securities 
would  impose  an  unreasonable  burden 
on  companies.  How  would  this  change 
affect  companies  with  periodic  stock 
repurchase  plans?  Should  the  rule  not 
apply  to  routine  purchases  for  employee 
benefit  plans  as  to  which  the  issuer  has 
little  or  no  discretion?  If  the  issuer 
commences  an  issuer  tender  offer  in 
response  to  the  third-party  tender  offer, 
should  the  filing  of  the  issuer's  tender 
offer  schedule  satisfy  the  requirements 
of  Rule  13e-l?  Further,  we  request 
comment  on  the  specific  information 
that  is  required  under  the  rule.  Is  there 


any  information  that  either  should  or 
should  not  be  required  disclosure? 
Generally,  the  statement  required  by  the 
rule  consists  of  one  or  two  pages  of 
information. 

We  note  that  a  limited  number  of 
statements  are  filed  under  the  rule.^as 
Given  the  relatively  low  number  of 
filings,  we  question  whether  the  rule 
provides  any  benefits  to  security  holders 
and  the  market.  Issuers  may  not  be 
disclosing  the  required  information,  or 
they  may  not  be  triggering  the  reporting 
obligation.  We  invite  comment  on  the 
usehilness  of  and  the  need  for  the 
information  disclosed  under  the  rule. 
Should  we  eliminate  the  rule  entirely? 
If  the  information  is  beneficial,  should 
issuers  be  required  merely  to  make  the 
filing  with  the  Commission,  and  not 
disseminate  the  information  to  security 
holders? 

4.  Harmonize  the  Tender  Offer  and 
Proxy  Rules  Relating  to  the  Delivery  of 
a  Stockholder  List  and  Security  Position 
Listing 

We  propose  to  revise  Rule  14d-5,  the 
rule  relating  to  dissemination  of  certain 
tender  offers  by  use  of  stockholder  lists 
and  security  position  listings,  to  more 
closely  align  it  with  the  1992 
amendments  to  Rule  14a-7  (the  parallel 
rule  relating  to  proxy  materials). 2*0 

Both  Rule  14d-5  and  Rule  14a-7 
currently  allow  the  "requesting  party" 
(the  bidder  under  Rule  14d-5  and  the 
security  holder  soliciting  in  opposition 
under  Rule  14a-7),  to  ask  the  company 
either  to  provide  a  stockholder  list  or  to 
mail  the  requesting  party's  materials. 
Until  1992.  both  rules  required  that  the 
list  provided  by  the  company  identify 
no  more  than  record  holders.  In  1992. 
the  Commission  amended  Rule  14a-7  to 
require  a  stockholder  list  that  includes 
a  reasonably  current  list  of  non- 
objecting  beneficial  owners,  as  well  as 
record  holders,  if  the  company  has 
obtained  or  obtains  a  list  of  beneficial 
owners  for  its  own  use  before  the 
meeting  or  security  holder  action.^*'  In 
contested  situations,  both  the  company 
and  parties  soliciting  in  opposition 
could  use  the  list  to  engage  in  personal 
solicitation  of  non-objecting  beneficial 
owners. 

If  the  ft^e  communications  proposals 
in  this  release  are  adopted,  security 
holders  may  ultimately  receive  final 
disclosure  documents  closer  to  the  time 


"'  See  Release  No.  34-8370  (July  30.  1968  [33  FR 
110151. 

''•There  is  no  schedule  or  form  accompanying 
the  rule.  The  required  information  is  disclosed  in 
a  "Rule  13e-l  Transaction  Statement"  filed 
electrically  on  EDGAR  under  the  submission-tvoe 
SC 13E1.  '^ 


"•Approximately  six  statements  were  filed 
under  Rule  13e-l  during  the  past  five  years. 
'«'17CFR240.14a-7. 

"'See  Release  No.  34-31326  (October  16  1992) 
157  FR  48276).  The  list  of  beneficial  owners 
includes  only  those  who  have  not  objected  to  the 
bank  or  broker  nominee  disclosing  their  identity  to 
the  issuer. 


they  are  asked  to  make  an  investment 
decision.  As  a  result,  it  may  become 
more  important  for  bidders  to  have 
access  to  stockholder  lists  that  include 
non-objecting  beneficial  owners  as  well 
as  record  holders,  particularly  because 
of  the  time  it  takes  for  disclosure 
documents  to  be  forwarded  through 
street  name  holders  to  beneficial 
owTiers. 

We  propose  to  revise  Rule  14d-5  to 
incorporate  a  stockholder  list 
requirement  in  tender  offers  similar  to 
that  provided  by  Rule  14a-7  in  proxy 
solicitations.  Under  the  revised  rule,  a 
company  that  elects  to  provide  a  bidder 
with  a  stockholder  list  instead  of 
mailing  the  bidder's  materials  would 
need  to  disclose  the  most  recent  list  of 
names,  addresses  and  security  positions 
of  non-objecting  beneficial  owners  (as 
well  as  record  holders)  it  has  in  its 
possession,  or  subsequently  obtains. 
The  list  must  be  in  the  format  requested 
by  the  bidder  if  this  can  be  provided 
without  undue  burden  or  expense.  The 
proposed  amendment  would  give 
bidders  the  same  ability  as  target 
companies  to  communicate  directly 
with  the  non-objecting  beneficial 
owners  of  securities. 

This  proposal  would  conform  the 
stockholder  list  requirements  so  that  the 
list  required  is  the  same  whether 
security  holders  are  solicited  for  proxies 
or  for  tenders.  This  should  enhance  a 
bidder's  ability  to  timely  communicate 
with  non-objecting  security  holders  of 
the  target  regarding  the  terms  of  its 
tender  offer.  Bidders  would  continue  to 
be  required  to  disseminate  tender  offer 
material  to  record  holders  (providing 
sufficient  copies  for  the  record  holders 
to  send  to  beneficial  owners),  but  they 
would  have  the  option  also  to  send  the 
material  to  non-objecting  beneficial 
ovmers  on  the  list.  Would  bidders  find 
this  useful?  Should  the  rule  permit 
bidders  to  send  tender  offer  material  to 
non-objecting  beneficial  owners  instead 
of  to  record  holders  of  those  securities, 
and  if  so.  should  the  issuer  tender  offer 
rule  be  revised  the  same  way?2«2  Would 
sending  material,  including  transmittal 
forms,  to  beneficial  owners  unduly 
complicate  the  ability  to  keep  track  of 
tenders  and  count  them  accurately? 
Would  beneficial  owners  receive  tender 
offer  material  in  a  more  timely  manner 
than  under  the  current  system  of 
dissemination  through  record  holders? 

5.  Revise  and  Redesignate  the  Rule 
ProhibiUng  Purchases  Outside  an  Offer 
We  propose  to  amend  Exchange  Act 
Rule  lOb-13  and  redesignate  it  as  Rule 
14e-5.  The  proposals  would  clarify  the 


rule's  text  and 
inteapretations 
Rule  lOb-13 
making  a  cash 
ofiet  from  pur 
purchase,  dire 
security  that  is 
(or  any  securit 
convertible  inl 
subject  securit 
oftheoffer.2*3 

apply  from  th( 
announced  or 
security  holde 
bidder  is  requ 
either  to  accej 
securities.  Rul 
investors  by  p 
extending  gre< 
consideration 
by  offering  to 
outside  the  of 
holders  are  lii 
terms.*""  The 
whether  the  ii 
bidder's  affilii 
manager.**' 


2«SeeRulel3e-4(e)(l)(ii). 


««17aTl240. 

***  Release  No. 
lOb-13  Adopting 

»♦»  See  e.g.,  Let 
Court  PLC  fluly  2 
Letter"). 

»«15U.S.C.  7( 

■x'RulelOb-ia 

»♦•  Section  14(( 
the  Commission ' 
prescribe  means 
manipulative  act 
any  tender  offer. 
S.  Ct.  2199,  2217 
S  14(e),  the  Comr 
themselves  fraud 
S  10(b),  if  the  pro 
pnevent  *  *  *  ac 
fraudulent' "  [cit 

We  prepose  to 
examptive  autho 
of  Market  Regula 
references  to  Rul 
propose  to  add  a 
delegate  exempti 
Division  of  Corp< 
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rule's  text  and  codify  several 
intarpretations  and  exemptions. 

Rule  lOb-13  prohibits  a  person  who  is 
making  a  cash  tender  offer  or  exchange 
offrar  from  purchasing  or  arranging  to 
purchase,  directly  or  indirectly,  the 
security  that  is  the  subject  of  the  offer 
(or  any  security  that  is  immediately 
convertible  into  or  exchangeable  for  the 
subject  seciuity)  otherwise  than  as  part 
of  the  offer.2*3  The  rule's  prohibitions 
apply  firom  the  time  the  offer  is  publicly 
announced  or  otherwise  made  known  to 
security  holders  until  the  time  the 
bidder  is  required,  by  the  offer's  terms, 
either  to  accept  or  reject  the  tendered 
seciuities.  Rule  lOb-13  protects 
investors  by  preventing  a  bidder  from 
extending  greater  or  different 
consideration  to  some  security  holders 
by  offering  to  purchase  their  securities 
outside  the  offer,  while  other  seciirity 
holders  are  hraited  to  the  offer's 
terms.'**  The  rule  applies  to  the  bidder, 
whether  the  issuer  or  a  third  party,  the 
bidder's  affiUates,  and  the  offer's  dealer- 
manager. '••s 

a.  Proposed  Amendments  Redesignating 
and  Clarifying  the  Rule 

The  Commission  originally 
promulgated  Rule  lOb-13  under  the 
provisions  of  Sections  10, 13  and  14  of 
the  Exchange  Act  '•♦o  to  safeguard  the 
interests  of  persons  who  sell  their 
securities  in  response  to  a  tender 
offer.'*'  The  dangers  posed  by  a 
bidder's  purchases  outside  an  offer  may 
involve  fraud,  deception  and 
manipulation.  Because  the  rule 
addresses  conduct  diuing  tender  offers, 
we  believe  it  belongs  v«th  the  other 
rules  imder  Regulation  14E  under  the 
Exchange  Act  that  directly  address 
improper  activities  in  the  context  of 
tender  offers.'*" 


««17CFR240.10b-13^ 

***  Release  No.  34-8712  (October  8. 1969)  ("Rule 
10b- 13  Adopting  Release"). 

*♦'  See  e.g..  Letter  regarding  Offers  for  Smith  New 
Court  PLC  fluly  26, 1995)  ("Smith  New  Court 
Letter"). 

**»  15  U.S.C  78j:  15  U.S.C  78m;  15  U.S.C.  78n. 

**'Rule  10l>-13  Adopting  Release. 

»♦•  Section  14(e)  of  the  Exchange  Act  confers  on 
the  Commission  the  authority  to  defme  and 
prescribe  means  to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices  in  connection  with 
any  tender  offer.  See  United  States  v.  O'Hag/an,  117 
S.  Ct.  2199,  2217  (1997)  (holding  that  "under 
5 14(e),  the  Commission  may  prohibit  acts,  not 
themselves  fraudulent  under  the  common  law  or 
S  10(b),  if  the  prohibition  is  'reasonably  designed  to 
prevent  •  •   *  acts  and  practices  [that]  are 
fraudulent'"  [citing  15  U.S.C.  78n(e)). 

We  prepose  to  amend  the  rule  delegating 
examptive  authority  to  the  Director  of  the  Division 
of  Market  Regulation,  Rule  30-3,  and  to  replace 
references  to  Rule  lOb-13  with  Rule  14e-5.  We  also 
propose  to  add  a  parallel  provision  to  Rule  30-1  to 
delegate  exemptive  authority  to  the  Director  of  the 
Division  of  Corporation  Finance. 


The  proposed  amendments  do  not 
alter  the  rule's  basic  terms.  Instead,  they 
modify  the  rule's  text  to  more  clearly  set 
forth  the  covered  activities.  New  Rule 
14e-5  would  prohibit,  in  connection 
with  a  tender  offer  for  equity  securities, 
a  covered  person  from  purchasing  or 
arranging  to  purchase  any  subject 
securities  or  any  related  securities 
otherwise  than  as  part  of  the  offer.  As 
used  in  Regulation  14E,  the  term 
"tender  offer"  includes  offers  to 
exchange  securities  for  ceish  and/or 
securities,  '*^ 

We  also  propose  to  simpUfy  the 
language  describing  the  period  during 
which  the  prohibition  on  purchases 
apphes.  Under  proposed  Rule  14e-5, 
this  prohibition  still  would  commence 
at  the  time  the  offer  is  first  publicly 
announced  or  otherwise  made 
known  "°  to  holders  of  subject 
securities  and  end  with  the  offer's 
expiration.  Under  proposed  Rule  14d- 
11,  a  tender  offer  could  be  extended 
imder  specific  circumstances  without 
offering  withdrawal  rights.  "*  This  gives 
security  holders  an  additional 
opportunity  to  tender  into  the  offer.  We 
believe  bidder  purchases  outside  the 
offer  during  this  subsequent  offering 
period  present  the  same  concerns  as 
during  the  initial  offering  period. 
Therefore,  the  proposed  Rule  14e-5 
restrictions  would  cover  any  subsequent 
offering  period  provided  imder 
proposed  Rule  14d-ll. 

Ine  rule  applies  from  the  time  the 
offer  is  first  publicly  annoimced  or 
otherwise  made  known  to  holders  of 
subject  securities.  Should  the  rule  apply 
if  the  bidder  advises  some  but  not  all 
security  holders  that  it  intends  to 
conduct  a  tender  offer  for  the  subject 
securities? 

b.  Persons  and  Securities  Subject  to  the 
Rule 

Scope  of  Persons  Subject  to  the  Rule. 
Rule  lOb-13  applies  to  the  person  who 
makes  the  offer,  which  has  been 
interpreted  to  cover  the  bidder,  the 
bidder's  affiliates,  and  the  offer's  dealer- 
manager.'"  Under  proposed  Rule  14e-5, 
the  term  "person"  is  replaced  by 
"covered  person"  to  codify  this 
interpretation.  Covered  person  is 


*««Thus,  it  is  unnecessary  to  include  paragraph 
(b)  of  Rule  lOb-13  defining  the  term  "exchange 
offer"  in  new  Rule  14e-5. 

""The  phrase  "otherwise  made  known"  means 
any  form  of  communication,  other  than  public 
announcement,  that  notiHes  holders  of  subject 
securities  of  an  offer. 

"•  See  Part  n.E.1  above. 

"»  See,  e.g..  Smith  New  Court  Letter.  See  also  In 
the  Matter  of  Trinity  Acquisition 's  Offer  to  Purchase 
the  Ordinary  Shares  and  American  Depositary 
Shares  of  Willis  Corroon  Croup  pic.  Release  No-  34- 
40246  ()uly  22,  1998)  (67  S.E.C.  Docket  1320). 


defined  as:  the  offeror  and  its  affiliates; 
the  offeror's  dealer-manager(s)  and  other 
advisors;  and  any  person  acting,  directly 
or  indirectly,  in  concert  with  them.  The 
term  "affiliate"  is  defined  in  proposed 
Rule  14e-5  as  any  person  that  "directly, 
or  indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
the  offeror.""' 

Scope  of  Securities  Subject  to  the 
Rule.  Proposed  Rule  14e-5  would  apply 
only  to  offers  for  equity  securities,  just 
as  Rule  lOb-13  currently  does. 
Moreover,  Rule  10b- 13  and  proposed 
Rule.l4e-5  prohibit  purchases  outside 
the  offer  of  not  only  the  target  security, 
but  8^  related  securities.  We  propose 
several  changes  from  Rule  10b- 13 
regarding  the  scope  and  treatment  of 
related  securities. 

Proposed  Rule  14e-5  would  define 
"related  securities"  as  "securities  that 
are  immediately  convertible  into, 
exchangeable  for,  or  exercisable  for 
subject  securities."  By  covering 
securities  that  are  immediately 
"exercisable  for"  subject  securities,  we 
are  clarifying  that  securities,  such  as 
options,  that  can  be  exercised  to  receive 
targpl  securities  are  included  in  the 
class  of  securities  that  a  covered  person 
cannot  purchase  outside  the  offer. 

c.  Excepted  Transactions 

Exercise  of  Related  Securities.  Rule 
lOb-13  specifies  that  if  the  person 
making  the  offer  "is  the  owner  of 
another  security  which  is  immediately 
convertible  into  or  exchangeable  for  the 
security  which  is  the  subject  of  the  offer, 
his  subsequent  exercise  of  his  right  of 
conversion  or  exchange  with  respect  to 
such  other  security  shall  not  be 
prohibited  by  this  rule."  We  are 
amending  this  provision  and  relocating 
it  in  the  part  of  proposed  Rule  14€-5 
covering  excepted  activities.  When  Rule 
lOb-13  was  adopted,  options  were  not 
nearly  as  common  as  they  are  today,  and 
the  text  of  this  exception  did  not 
explicitly  include  the  exercise  of 
options.  We  beheve  the  exercise  of  stock 
options  is  no  more  likely  to  lead  to 
undesirable  effects  than  the  exchange  or 
conversion  of  other  related  securities,  so 
we  want  to  make  it  clear  that  the 
exercise  of  options  is  included  in  this 
exception.  Thus,  we  propose  to  permit 
a  covered  person  to  convert,  exchange, 
or  exercise  related  securities,  as  long  as 
the  covered  person  owned  the  related 
securities  before  the  offer  was  publicly 


^"  This  definition  is  taken  substantially  from 
Rule  12b-2  under  the  Exchange  Act  |17  CFR 
240.12b-2j. 


67360 


Federal  Register/ Vol.  63,  No.  233 /Friday,  December  4,  1998 /Proposed  Rules 


announced  or  otherwise  made  known  to 
security  holders.^s* 

Purchases  by  or  for  Plans.  Since  the 
adoption  of  Rule  lOb-13.  there  has  been 
an  exception  for  purchases  of  the  target 
security  (or  a  related  security)  by  the 
issuer,  by  participating  employees  of  the 
issuer  or  the  employees  of  its 
subsidiaries,  or  by  the  trustee  or  other 
person  acquiring  the  security  for  the 
account  of  the  employees,  under  certain 
types  of  plans.255  por  example,  issuers 
conducting  tender  offers  for  their  equity 
securities  may  purchase  subject 
securities  on  behalf  of  an  employee 
plan.  Rule  lOb-13  partly  incorporates 
outdated  Internal  Revenue  Code 
provisions  to  deflne  these  excepted 
plans. 

We  propose  to  eliminate  references  to 
Internal  Revenue  Code  provisions  to 
define  permissible  plan  purchases  and 
rely  instead  on  the  more  expansive  plan 
provisions  contained  in  the 
Commission's  Regulation  M.  The 
exception  would  permit  purchases  of 
subject  seciuities  or  related  securities 
for  any  "plan"  if  the  purchases  are  made 
by  an  "agent  independent  of  the  issuer" 
as  these  terms  are  defined  in  Regulation 
M.256  7ius  exception  would  recognize 
the  phenomenal  growth  in  variety  of 
employee,  security  holder,  and  affinity 
group  plans  in  recent  years.  Moreover, 
requiring  that  these  purchases  be  made 
by  an  "agent  independent  of  the  issuer" 
should  help  assure  that  such  purchases 
do  not  lead  to  the  abuses  that  proposed 
Rule  14e-5  is  designed  to  prevent. 

Does  the  proposal  regarding  plans 
adequately  address  circumstances  when 
a  bidder  may  need  to  purchase  shares 
during  an  offer  on  behalf  of  a  plan?  Are 
there  situations  when  it  would  be 
appropriate  for  the  bidder  to  buy  shares 
directly  on  behalf  of  the  plan?  Should 
the  rule  expressly  prevent  a  bidder  from 
establishing  a  plan  around  the  time  of 
an  offer  and  then  purchasing  shares  on 
behalf  of  that  plan  through  an 
independent  agent  or  otherwise? 

Purchases  during  Odd-Lot  Offers.  We 
propose  to  add  a  new  exception  that 
permits  purchases  during  an  issuer  odd- 
lot  tender  offer  conducted  in 
compliance  with  the  provisions  of  Rule 
13e-4(h)(5)  under  the  Exchange  Act.^s^ 
Under  Rule  13e-4(h)(5).  an  issuer  tender 
offer  is  excepted  from  application  of 
Rule  13e-4  if  the  offer  is  directed  solely 
to  odd-lot  security  holders  and  provides 


2"  As  discussed  above,  proposed  Rule  14e-5 
would  prohibit  a  covered  persons  from  purchasing 
related  securities  from  the  time  that  the  offer  is 
publicly  announced  or  otherwise  made  known  to 
security  holders. 

"M7CFR240.10b-13(c). 

"« 17  CFR  242.100. 

"'  17  CFR  240.13e-4(h)(5). 


"all  holders"  and  "best  price" 
protections  to  tendering  security 
holders.  This  proposal  codifies  a  class 
exemption  from  Rule  10b- 13  issued  by 
the  Commission  in  connection  with  a 
recent  revision  to  Rule  13e-4(h)(5).258 
Unsolicited  Purchases  by  a  Dealer- 
Manager.  We  propose  to  except 
unsolicited  purchases  by  a  dealer- 
manager  that  are  made  on  an  agency 
basis.  This  exception,  which  codifies  a 
prior  exemption,  259  would  allow  a 
dealer-manager  to  continue  to  conduct 
its  customary  brokerage  activities  during 
a  tender  offer.  Those  activities  generally 
do  not  raise  the  concerns  that  proposed 
Rule  14e-5  is  intended  to  address.  Of 
course,  the  unsolicited  orders  must  be 
from  a  person  other  than  a  covered 
person  and  must  be  made  in  the 
ordinary  course  of  business. 

Should  the  exception  permit  riskless 
principal  transactions  by  dealer- 
managers  as  well?  Is  it  necessary  to 
define  the  term  "dealer-manager?" 

d.  Sohcitation  of  Comments  on 
Proposed  Rule  14e-5 

We  solicit  comment  on  all  aspects  of 
proposed  Rule  14e-5.  Are  the  current 
exceptions  appropriate?  Aside  from 
plan  transactions  and  purchases  during 
an  odd-lot  offer,  are  there  other 
circumstances  when  it  would  be 
appropriate  to  permit  the  bidder  to 
purchase  subject  or  related  securities 
outside  the  offer?  For  example,  should 
the  bidder  be  permitted  to  purchase 
shares  outside  the  offer  if  a  purchase 
contract  was  entered  into  before  public 
announcement  of  the  offer  and  the  per 
share  purchase  price  is  no  higher  than 
the  offer  consideration?  Should  any 
such  exception  be  hmited  to  cash  tender 
offers  for  all  outstanding  shares? 

In  addition,  we  invite  commenters  to 
address  whether  a  rule  prohibiting 
purchases  outside  of  a  tender  offer 
continues  to  be  appropriate.  Should  we 
consider  implementing  a  rule  like  that 
in  the  City  Code,  which  permits 
purchases  outside  the  offer  if,  among 
other  things,  the  bidder  increases  the 
tender  offer  consideration  to  the  highest 
price  paid  for  any  shares  so 
acquired?  ^eo 

Under  what  circumstances  would  it 
be  appropriate  not  to  apply  Rule  14e-5 
to  the  offer's  dealer-managers  and 
advisors?  Should  we  consider 
provisions  like  those  contained  in  the 
City  Code  that  permit  market  makers 
affiliated  with  the  offeror's  advisors  to 


continue  their  market  making  functions 
when  the  market  maker  is  sufficiently 
independent  from  the  advisor  and  other 
protections  are  present?  ^oi 

6.  Safe  Harbor  for  Forward-Looking 
Statements 

In  permitting  substantially  greater 
commimications  before  the  filing  of  a 
tender  offer  statement  and  the 
commencement  of  an  offer,  we 
recognize  that  bidders  may  be  unwilling 
to  communicate  freely  about  an  offer 
absent  a  safe  harbor  from  liability  for 
forward-looking  communications. 
Currently,  the  safe  harbor  provisions  in 
the  Private  Securities  Litigation  Reform 
Act  of  1995  ("PSLRA")  for  forward- 
looking  statements  do  not  apply  to 
statements  made  in  connection  with  a 
tender  offer,262  although  they  do  apply 
to  statements  made  in  connection  with 
mergers.263  vVe  soUcit  comment  on 
whether  we  should  extend  the 
provisions  of  the  PSLRA  to  forward- 
looking  statements  issued  in  connection 
with  a  tender  offer.  Just  as  with  mergers, 
there  are  other  policing  mechanisms  to 
protect  against  false  and  misleading 
forward-looking  statements  in  the 
tender  offer  context. 

Of  course,  under  any  extension  of  the 
PSLRA  safe  harbor,  bidders  would  have 
to  identify  their  forward-looking 
statements  as  "forward-looking"  and  the 
statements  would  need  to  be 
accompanied  by  meaningful  cautionary 
statements  identifying  important  factors 
that  could  cause  actual  results  to  differ 
significantly  from  those  disclosed.  In 
addition,  bidders  still  may  be  subject  to 
liability  in  any  proceeding  brought  by 
the  Commission.  In  order  to  promote 
balanced  disclosure,  we  also  would 
extend  the  safe  harbor  to  statements 
made  by  targets  as  well  as  bidders. 

We  invite  comment  on  whether  the 
statutory  safe  harbor  for  forward-looking 
statements  is  necessary  or  appropriate  to 
encourage  bidders  and  targets  to 
commimicate  fully  and  freely  with 
security  holders  regarding  proposed 
tender  offers.  What  types  of  forward- 
looking  information  do  bidders  typically 
provide,  or  need  to  provide,  before 


»«  Release  No.  34-38068  (December  20. 1996)  (61 
FR  68587). 

*»»  Letter  regarding  Reuters  Holdings  PLC  (August 
17.  1993).  ^ 

'"City  Code.  Rule  6.2. 


'*'  City  Code.  Rule  38;  Statement  11. 

"2  See  Section  27A(b)(2)(C)  of  the  Securities  Act 
and  Section  2lE(b)(2)(C)  of  the  Exchange  Act.  The 
safe  harbor  in  the  PSLRA  also  is  unavailable  to 
penny-stock  companies,  companies  involved  in 
"blank  check"  offerings,  roll-up  transactions  or 
going-private  transactions.  See  Section 
27A(b)(l)(B)-(E)  of  the  Securities  Act  and  Section 
2lE(b)(l)(B)-(E)  of  the  Exchange  Act. 

'»^The  Commission's  safe  harbor  rules.  Securities 
Act  Rule  175  |17  CFR  230.175)  and  Exchange  Act 
Rule  3b-6  |17  CFR  240.3b-6l,  are  available  for 
certain  forward-looking  statements  made  in 
Commission  filings,  including  those  made  in  tender 
offers. 
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commencing  a  tender  offer  that  merit 
safe  harbor  protection  from  private 
litigation?  Could  a  safe  harbor  be  abused 
in  the  fast-moving  tender  offer  context? 
Are  there  any  circumstances  when  a 
forward-looking  information  safe  harbor 
should  not  be  available?  For  example, 
should  we  limit  our  extension  of  the 
PSLRA  safe  harbor  to  only  those 
communications  made  in  reliance  on 
the  proposed  free  communications  safe 
harbor? 

lU.  General  Request  for  Comments 

If  you  would  Hke  to  submit  written 
comments  on  the  proposals,  to  suggest 
additional  changes,  or  to  submit 
comments  on  other  matters  that  might 
have  an  impact  on  the  proposals,  we 
encourage  you  to  do  so.  Besides  the 
specific  questions  we  asked  in  this 
release,  we  also  solicit  comment  on  the 
usefulness  of  the  proposals  to  seciuity 
holders,  issuers,  and  the  marketplace  at 
large.  We  would  like  comments  ftt)m  the 
point  of  view  of  both  bidders  and 
targets,  as  well  as  security  holders  and 
market  professionals  involved  in  the 
mergers  and  acquisitions  area.  We  also 
encourage  the  submission  of  written 
comments  on  any  aspect  of  the  initial 
regulatory  flexibiUty  analysis.  We  will 
consider  any  written  comments  we 
receive  in  preparing  the  final  regulatory 
flexibility  analysis  if  the  proposed  rules 
are  adopted. 

We  believe  that  the  proposals,  if 
adopted,  would  promote  efficiency, 
competition,  and  capital  formation. 
However,  we  solicit  comment  on 
whether  the  proposals  would  promote 
efficiency,  competition,  and  capital 
formation.  We  also  request  comment  on 
whether  the  proposals,  if  adopted, 
would  have  an  adverse  effect  on 
competition  or  would  impose  a  burden 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
piuposes  of  the  Securities  Act  and  the 
Exchange  Act.  We  will  consider  these 
comments  in  complying  with  our 
responsibilities  under  Section  23(a)(2] 
of  the  Exchange  Act.^^-* 

Please  send  three  copies  of  your 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  You  may  also 
submit  your  comments  electronically  at 
the  following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-28-98;  this 
file  number  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment 
letters  can  be  inspected  and  copied  in 
the  public  reference  room  at  450  Fifth 
Street,  N.W..  Washington,  D.C.  We  will 


post  electronically  submitted  comments 
on  our  Internet  Web  site  (http:// 
www.sec.gov). 

rv.  Cost-Benefit  Analysis 

The  proposed  new  rules,  schedules, 
and  amendments  would  update  and 
simplify  the  rules  and  regulations  that 
apply  to  takeover  transactions, 
including  tender  offers,  mergers,  and 
similar  extraordinary  transactions.  We 
propose  to  enhance  communications 
between  public  companies  and 
investors  before  companies  file 
registration  statements  involving 
takeover  transactions,  proxy  statements 
or  tender  offer  statements.  We  also 
propose  to  put  cash  and  stock  tender 
offers  on  a  more  equal  regulatory 
footing;  integrate  the  forms  and 
disclosure  requirements  applicable  to 
issuer  tender  offers,  third-party  tender 
offers  and  going  private  transactions; 
and  consolidate  the  disclosure 
requirements  in  one  location.  We 
propose  to  allow  security  holders  to 
tender  their  shares  during  a  limited 
period  after  the  successful  completion 
of  a  tender  offer;  more  closely  align  the 
merger  and  tender  offer  requirements; 
and  update  the  tender  offer  rules  to 
clarify  certain  requirements  and  reduce 
compliance  burdens  where  consistent 
vdth  investor  protection.  In  this  section, 
we  examine  the  benefits  and  costs 
associated  with  the  proposed  revisions, 
focusing  on  the  groups  that  might  be 
affected.  We  request  that  commenters 
provide  their  views  and  supporting  data 
as  to  the  benefits  and  costs  of  the 
proposals. 

A.  Communications 

We  anticipate  the  proposals  would 
enhance  price  discovery  and  market 
efficiency  by  permitting  companies  to 
communicate  more  freely  with  investors 
in  business  combination  transactions. 
Today,  the  provisions  of  the  Securities 
Act  and  Exchange  Act,  including  the 
Williams  Act,  restrict  the  type  of 
information  that  can  be  disseminated 
before  a  bidder  files  a  registration,  proxy 
or  tender  offer  statement.  The  proposals 
would  allow  companies  to  communicate 
with  security  holders  both  before  and 
after  they  file  their  registration,  proxy, 
and  tender  offer  statements. ^es  The 
proposed  rules  also  would  allow 
companies  that  are  the  target  of  a  tender 
offer  to  communicate  more  freely  with 
security  holders. 

We  believe  this  increased  flow  of 
information  would  help  security  holders 
make  more  informed  tender  or  voting 
decisions,  despite  the  possibility  that 


2"  See  proposed  Rules  166(b).  14d-2,  and  14;- 


»« 15  U.S.C.  78w(a)(2). 
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some  deal  participants  might  attempt  to 
"condition  the  market"  with  false, 
misleading  or  confusing  information. 
We  believe  security  holders  would 
benefit  overall  because  they  would 
receive  issuers'  registration,  tender  offer 
or  proxy  statements  before  having  to 
tender  or  vote  their  shares.  Therefore, 
security  holders  would  have  the 
opportunity  to  consider  the  statements 
in  the  disclosure  document  together 
with*any  other  information 
disseminated  by  parties  to  business 
combination  transactions.  In  addition, 
such  information  would  be  subject  to 
high  liability  standards.  Issuer 
communications  made  before  fifing  with 
the  Commission  and  during  the  waiting 
period  would  be  subject  to  the  anti- 
fr^ud  provisions  of  Rule  lOb-5  under 
the  Exchange  Act,  as  well  as  to  the  anti- 
fraud  provisions  of  Rule  14a-9  and 
Section  14(e)  if  a  transaction  involves 
the  proxy  or  tender  offer  rules, 
respectively.  If  the  Seciunties  Act  is 
applicable,  these  communications  also 
would  be  subject  to  the  provisions  of 
Section  12(a)(2)  under  the  Securities 
Act.  We  have  requested  comment  on 
whether  these  communications  also 
should  be  deemed  part  of  the 
registration  statement  and  therefore 
subject  to  Section  11  of  the  Securities 
Act.  We  believe  these  standards  of 
liabihty  are  sufficiently  high  to 
encourage  parties  to  provide  investors 
with  fair  and  accurate  information  about 
transactions. 

Does  the  benefit  of  greater  freedom  in 
communications  outweigh  the  cost  to 
security  holders  of  obtaining  and 
analyzing  the  additional  information  to 
determine  its  currency  and  accuracy 
and  the  cost  to  companies  of  filing  such 
information?  We  do  not  believe  that 
permitting  offerors  to  communicate  with 
security  holders  before  filing  their 
registration  statements  and  during  the 
waiting  period  would  present  a 
significant  burden  to  investors  or 
offerors.  We  request  comment  on  the 
type  and  magnitude  of  burden  this  filing 
requirement  would  represent  to  deal 
participants. 

In  aadition,  we  believe  the  proposed 
commimication  rules  would  reduce  the 
current  regulatory  uncertainty  for 
companies.  As  discussed  above,  the 
provisions  of  the  Securities  Act  and 
Exchange  Act,  including  the  Williams 
Act,  restrict  communications  before 
companies  file  their  registration,  proxy 
or  tender  offer  statements.  Companies 
have  told  us  that  they  are  uncertain 
whether  and  in  what  circumstances 
these  restrictions  conflict  with  their 
duties  to  make  full  and  fair  disclosure 
under  Rule  lOb-5  of  the  Exchange  Act. 
Consequently,  many  companies  are 
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unsure  how  to  balance  their  duty  to 
disclose  with  their  duty  to  be  silent 
before  the  filing  of  a  disclosure 
document.  By  relaxing  restrictions  on 
communications,  the  proposed  revisions 
would  minimize  this  regulatory  tension. 
This  clarification  would  benefit  offerors 
and  security  holders  alike. 

One  potential  cost  of  the  proposals  is 
that  some  security  holders  may  make 
investment  decisions  based  on 
information  received  before  the  filing  of 
a  disclosiu-e  statement. ^^e  To  the  extent 
that  such  activity  could  occur  under  the 
proposals,  it  also  could  occur  today.  The 
current  rules  limit  companies  bom 
communicating  with  investors  before 
they  file  their  statements.  By  allowing 
companies  to  publicly  announce 
transactions  before  the  filing  of  a 
mandated  disclosure  document  and 
requiring  companies  to  file  their  written 
communications  on  first  use,  we  believe 
investors  would  be  more  likely  to  make 
informed  investment  decisions  than 
under  the  current  rules.  We  request 
comment  on  the  acciu^cy  of  this  view. 

To  further  protect  investors,  we 
propose  new  Rule  14e-8  that  would 
make  it  clear  that  it  is  unlawful  to 
announce  a  tender  offer  without  the 
intention  of  beginning  and  completing  it 
with  the  intention  of  manipulating  the 
market  price  of  the  bidder  or  target.  It 
also  would  clarify  that  it  is  unlawful  to 
announce  a  tender  offer  without  the 
reasonable  belief  that  the  bidder  has  the 
means  to  purchase  the  securities  in  the 
offer.  We  believe  such  actions  should  be 
unlawful  because  it  could  cause 
investors  to  base  their  investment 
decisions  on  false  or  misleading 
information.  We  believe  the  proposed 
rule  would  help  stem  these  activities, 
but  request  your  comments  on  this 
viewpoint. 

In  addition  to  permitting  increased 
communications  between  companies 
and  investors,  the  proposed  revisions 
would  reduce  the  differential  in 
information  available  to  investors  by 
requiring  companies  to  file  their  written 
communications  upon  first  use.  This 
proposal  would  help  assure  that 
communications  are  immediately 
available  to  many  more  investors  than 
currently  is  the  case.  The  proposals  also 
would  increase  the  uniformity  and 
timeliness  of  information  received  by 
investors. 

We  also  propose  to  permit  bidders  to 
begin  their  exchange  offers  as  soon  as 
they  file  their  registration  statements; 


that  is,  they  would  no  longer  have  to 
wait  for  the  registration  statements' 
effectiveness.  We  believe  the  ability  to 
begin  an  exchange  offer  on  filing  would 
encourage  issuers  to  file  quickly  with 
the  Commission,  thereby  creating 
incentives  for  companies  to  publicly 
disseminate  information  rather  than 
selectively  communicate  with  only  a 
few  seciuity  holders. 

We  recognize  that  our  proposals  to 
liberalize  oral  communications,  which 
would  not  need  to  be  filed,  may 
encourage  companies  to  use  oral 
communications  rather  than  written 
communications,  which  would  have  to 
be  filed.  On  balance,  however,  we 
believe  the  proposals  will  reduce  the 
selective  disclosure  of  information  to 
the  market.  We  request  comment  on 
whether  the  benefits  to  security  holders 
of  greater  access  to  written  information 
would  outweigh  any  potential  costs 
from  deregulating  oral  communications. 
In  proxy  solicitations,  whether  or  not 
they  involve  a  business  combination,  we 
propose  to  permit  companies  to  more 
freely  communicate  with  security 
holders.  Under  the  proposed  rules, 
companies  would  be  able  to 
communicate  freely  with  security 
holders  without  first  furnishing  a 
written  proxy  statement.  ^67  The 
proposal  would  allow  seciuity  holders 
to  receive  more  information  on 
upcoming  votes  than  they  do  today. 

We  also  propose  to  require  companies 
to  provide  a  short  "plain  English" 
summary  term  sheet  in  all  cash  mergers, 
cash  tender  offers,  and  going-private 
transactions.268  We  beheve  that  this 
would  facilitate  investors' 
understanding  of  the  basic  terms  of 
transactions,  and  thus  allow  them  to 
make  better-informed  choices.  We  do 
not  anticipate  that  companies  would 
incvu-  significant  costs  in  writing  plain 
English  term  sheets  because  they  need 
to  generate  the  same  information  to 
comply  with  other  disclosure 
requirements  and  many  should  have 
experience  writing  plain  English 
disclosures  in  connection  with  the 
Seciuities  Act  requirements.  We  request 
comment  on  the  accuracy  of  this  view. 

B.  Filings 

We  anticipate  that  the  proposals 
would  lower  the  costs  of  complying 
with  the  business  combination 
disclosure  and  other  regulatory 


^"The  above  proposals  could  cause  some 
security  holders  to  make  premature  investment 
decisions  based  on  incomplete  information  if  they 
buy  or  sell  securities  after  an  issuer  announces  a 
transaction,  but  before  the  issuer  files  its 
registration,  proxy  or  tender  offer  statement. 


2"  A  company  would,  however,  have  to  provide 
a  proxy  statement  before  or  concurrently  with 
soliciting  a  proxy  card. 

*"•  Forms  C  and  SB-3  would  be  subject  to  the 
current  Form  S-4  summary  and  plain  English 
requirements;  thus  we  would  not  need  to  require  a 
term  sheet  for  securities  offerings,  although  we  are 
soliciting  comment  on  whether  it  would  be  useful. 


requirements  for  many  offerors.  The 
proposals  would  integrate  and 
streamline  the  disclosure  requirements 
for  business  combinations,  thereby 
reducing  compliance  costs.  Specifically, 
the  proposals  would  harmonize  and 
integrate  the  disclosure  requirements  for 
tender  offer,  merger  proxy,  and  going- 
private  transaction  statements.  The 
proposals  would  allow  issuers  to  file 
one  schedule,  rather  than  two,  to  satisfy 
the  tender  offer  and  going-private 
disclosure  requirements  when  both 
apply  to  the  transaction. 

The  proposals  would  reduce  the 
burden  of  complying  with  the  merger 
proxy  requirements  by,269  among  other 
things: 

•  Clarifying  the  disclosure 
requirements; 

•  Clarifying  that  financial  statements 
are  required  for  an  acquiror  in  a  cash 
transaction  only  if  an  acquiror  has  not 
demonstrated  the  financial  ability  to 
satisfy  the  terms  of  the  offer  or  the 
information  is  otherwise  material; 

•  Eliminating  the  requirement  for 
financial  statements  of  the  target  in  a 
cash  merger  when  the  acquiror's 
secvuity  holders  are  not  voting  on  the 
transaction; 

•  Reducing  the  financial  statement 
requirements  for  non-reporting  target 
companies  (when  security  holders  of  the 
acquiring  company  are  not  voting  on  the 
transaction)  to  be  only  those  financial 
statements  the  target  previously 
furnished  to  its  seciuity  holders  (with  a 
minimum  of  U.S.  GAAP  financial 
statements  provided  for  the  latest  fiscal 
year)  instead  of  financial  statements  for 
three  years;  ^'o  gnj 

•  Reducing  the  financial  statements 
needed  for  acquiring  companies  in  cash 
mergers  and  third-party  cash  tender 
offers  from  three  years  to  two  years. 

In  addition,  we  propose  one  offsetting 
cost.  We  would  require  that  a  bidder  in 
a  two-tier  transaction,  where  seciuity 
holders  are  offered  cash  in  a  tender  offer 
and  securities  in  a  back-end  merger, 
provide  security  holders  with  pro  forma 
financial  statements  and  other  related 
information  for  the  combined  entity  at 
the  time  of  the  cash  tender  offer.  Rather 
than  being  an  additional  requirement, 
this  proposal  would  accelerate  the  time 
at  which  bidders  are  required  to 
disclose  the  information. 

For  the  purposes  of  the  Paperwork 
Reduction  Act,  Table  2  in  Section  VI 
summarizes  our  preliminary  estimates 
of  the  internal  burden  hours  that  parties 
would  spend  to  comply  with  the 
proposals.  These  estimates  include  the 
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"•See  Item  14  of  Schedule  14A. 
»'<>This  revision  would  apply  to  Form  C  and  SB- 
3  transactions. 
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bxirden  hours  incurred  by  companies 
from  filing  pre-filing  communications. 
We  base  these  estimates  on  current 
burden  hoiu-  estimates  and  the  staffs 
experience  with  these  filings.  The 
estimates  in  the  table  indicate  that 
parties  would  expend  approximately 
234,759  internal  burden  hours/year 
complying  with  the  proposals.  If  we 
assume  that  70%  of  these  burden  hoiu^ 
would  be  expended  by  persons  that  cost 
the  affected  parties  $85/hour  and  30% 
of  these  burden  hours  would  be 
expended  by  persons  that  cost  SlO/hoiu-, 
then  the  proposals  would  cost 
approximately  $14,691,250/year  in 
internal  staff  time.  For  the  purposes  of 
the  Paperwork  Reduction  Act,  we  also 
estimate  that  parties  would  spend 
approximately  $122,929,990/year  on 
outside  professional  help  to  comply 
with  the  proposals.  Thus  we  estimate 
that  affected  parties  would  spend 
approximately  $137,621,240/year  to 
comply  with  the  proposals.  Applying 
the  same  cost  estimates  to  the  burden 
imposed  by  the  ciurent  rules,  we 
estimate  that  companies  and  affected 
parties  spend  approximately 
$163,268.490/year.2^i  Note  that  these 
estimates  do  not  attempt  to  quantify  the 
proposals'  intangible  benefits,  such  as 
the  benefits  to  issuers  and  investors  of 
enhanced  communications  and  possible 
improvements  in  price  discovery,  nor  its 
intangible  costs,  such  as  the  cost  to 
security  holders  of  identifying 
misleading  or  incomplete  pre-filing 
information.  We  request  comment  on 
the  reasonableness  of  our  estimates  and 
our  analysis  of  other  costs  and  benefits. 
!  We  propose  to  eliminate  confidential 
treatment  of  merger  proxy  statements. 
Today,  many  of  the  filings  we  accord 
confidential  treatment  are  preceded  by 
public  aimouncements  of  the 
transactions.  Consequently,  we  question 
whether  eliminating  confidential 
treatment  of  merger  proxy  statements 
would  impose  a  biu'den  or  cost  on 
companies.  We  solicit  comment  on  the 
possible  impact  on  companies  of  this 
proposal. 

(I  Tender  Offers 

We  propose  to  reduce  a  regulatory 
bias  against  using  securities  as 

'  '"For  the  purposes  of  the  Paperwork  Reduction 
act.  we  estimate  in  Table  2  of  Section  VI  the  burden 
hours  imposed  on  parties  to  comply  with  the 
current  rules.  Assuming  (as  we  did  for  the  proposed 
rules)  that  25%  of  the  hours  required  to  coiMly 
with  the  rules  are  provided  by  corporate  staff  at  a 
cost  of  S63/hour  (70%  of  the  expended  corporate 
staff  time  cost  $85/hour,  whereas  30%  of  the 
expended  corporate  staff  time  cost  SlO/hour),  and 
75%  of  the  hours  required  to  comply  with  the  rules 
are  provided  by  external  professional  help  at  a  cost 
of  $175/bour,  we  estimate  that  affected  parties 
spend  approximately  1,110.670  burden  hours/ year 
•  S147/hour-$163.268.490/year. 


consideration  in  tender  offers  by 
allowing  third-party  bidders  to  begin  an 
exchange  offer  upon  filing  and 
dissemination  of  their  Form  C  or  SB-3 
registration  statement  (like  bidders 
offering  cash).  This  proposal  would  give 
bidders  more  flexibility  in  determining 
whether  to  offer  cash  or  securities  as 
consideration  in  transactions.  Under  the 
proposals,  a  bidder  could  not  purchase 
tendered  securities  until  its  registration 
statement  was  declared  effective  and  the 
mandatory  20-business  day  tender  offer 
period  had  elapsed.  Security  holders 
could  withdraw  their  securities  at  any 
time  until  purchased  by  the  bidder.  This 
proposal  would  likely  shorten  the 
period  of  time  to  complete  stock  tender 
offers  relative  to  today,  putting  them  on 
a  more  equal  footing  with  cash  tender 
offers.  Of  course,  it  may  also  increase 
the  risk  that  bidders  offering  securities 
would  have  to  disseminate  supplements 
to  the  tender  offer  materials  after  their 
offers  begin  due  to  changes  in  material 
information.  If  so,  they  would  have  to 
provide  sufficient  time  for  seciuity 
holders  to  receive  the  supplements  and 
reconsider  their  investment  decisions. 
This  risk,  however,  would  not  be  unique 
to  exchange  offers;  issuers  run  the  same 
risk  today  with  cash  offers.  We  solicit 
comment  on  this  analysis  and  on  any 
other  costs  and  benefits  that  may  arise 
from  bidders  commencing  their 
exchange  offers  earlier  than  today. 

We  a&o  propose  to  permit  bidders  to 
purchase  (at  the  stated  offer  price) 
securities  from  holders  who  did  not 
tender  their  shares  during  the  offer  in  a 
"subsequent  offering  period."  We 
believe  the  proposal  would  minimize 
the  delay  that  security  holders 
encoimter  in  Uquidating  their 
investments  in  a  target's  securities  when 
a  bidder  is  successful  in  purchasing  a 
significant  or  controlling  interest  in  the 
target.  Under  the  proposal,  however, 
security  holders  might  wait  to  tender 
their  shares  in  the  subsequent  offering 
period.  We  solicit  comment  on  whether 
this  would  be  likely  to  occur  and 
whether  it  would  outweigh  the  benefits 
of  the  proposal.  We  note  that  bidders 
would  not  be  under  any  obhgation  to 
offer  to  purchase  securities  in  a 
subsequent  offering  period. 

We  propose  to  eliminate  the 
requirement  for  financial  statements  of 
the  target  in  cash  mergers  when 
acquirors'  security  holders  are  not 
voting  on  the  transaction,  and  require 
two,  rather  than  three  years  of  financial 
statements  when  they  are  material  in 
third-party  cash  tender  offers.  If  the 
seciuity  holders  of  the  acquiror  are  not 
making  a  voting  decision  on  the 
transaction,  they  do  not  need  three  .years 
of  historical  financial  statements.  The 


reduction  from  three  to  two  years  of 
historical  financial  statements  would 
thus  lower  acquirors'  costs  of  complying 
with  our  rules,  while  continuing  to 
protect  security  holders. 

Finally,  we  propose  to  allow  bidders 
greater  access  to  security  holders  in 
tender  offers  by  enabling  them  to 
contact  non-objecting  beneficial  ovkrners 
if  the  target  company  maintains  a  list  of 
these  persons.  The  proposed 
amendment  would  give  bidders  the 
same  ability  as  target  companies  to 
commimicate  directly  with  the 
beneficial  owners  of  securities  similar  to 
that  provided  under  the  proxy  rules.  We 
believe  this  proposal  would  benefit 
bidders  and  security  holders  because 
communications  would  be  more 
efficient  than  today.  We  request  your 
comments  on  the  benefits  and  costs  of 
this  proposal. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA"),2"  a  rule  is  "major" 
if  it  has  resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  information  on  the 
potential  impact  of  the  proposed  rules, 
schedules,  and  amendments  on  the 
economy  on  an  annual  basis. 
Commenters  should  provide  empirical 
data  on:  (i)  the  annual  effect  on  the 
economy;  (ii)  any  increase  in  costs  or 
prices  for  consumers  or  individual 
industries;  and  (iii)  any  effect  on 
competition,  investment  or  innovation. 
We  note  that  U.S.  merger  and 
acquisition  activity  in  1997  was  valued 
at  over  $790  biUion.^^a 

In  adopting  rules  under  the  Exchange 
Act,  Section  23(a)  requires  the 
Commission  to  consider  the  impact  that 
rules  would  have  on  competition  and  to 
not  adopt  any  rule  that  would  impose  a 
buiden  on  competition  not  necessary  or 
appropriate  in  the  public  interest. 
Section  3(f)  of  the  Exchange  Act 
requires  the  Commission,  when  engaged 
in  rulemaking,  to  consider  or  determine 
whether  the  action  is  necessary  or 
appropriate  in  the  public  interest,  and 
also  to  consider  in  addition  to  the 
protection  of  investors,  whether  the 
action  would  promote  efficiency, 
competition,  and  capital  formation.*'* 


'"Pub.  U  No.  104-121.  Title  n.  110  SUt.  857 
(1996). 

"^  See  Mergers  ft  Acquisitions,  The  Dealmaker's 
Journal,  1998  Almanac  (March/April),  at  42. 

"♦15U.S.CS78c(n. 
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V.  Initial  Regulatory  Flexibility 
Analysis 

A.  Reasons  for  Proposed  Action  " 

We  prepared  this  Initial  Regulatory 
Flexibility  Analysis  under  5  U.S.C. 
§  603  concerning  the  new  niles, 
schedules,  and  amendments  proposed 
today.  We  will  consider  your  written 
comments  in  the  preparation  of  the  final 
analysis.  The  primary  purposes  of  the 
proposed  new  rules,  schedules,  and 
amendments  are  to  enhance 
communications  with  security  holders; 
harmonize  the  regulations  affecting  cash 
and  stock  tender  offers;  facilitate 
compliance  with  the  rules  and 
regulations  associated  with  takeover  and 
similar  extraordinary  transactions;  and 
promote  investor  protection. 

B.  Objectives  and  Legal  Basis 

The  resulting  reduction  in  compliance 
costs  for  all  persons  subject  to  our  rules 
and  regulations  would  benefit  small  and 
large  business  entities  alike.  The 
proposals  should  result  in  security 
holders  receiving  more  information  on  a 
timely  basis.  In  addition,  the  proposals 
would  give  persons  subject  to  our  rules 
greater  flexibility  in  structuring  and 
completing  tender  offers,  mergers,  and 
other  extraordinary  transactions.  We 
propose  the  new  rules,  schedules,  and 
amendments  under  Sections  2(3).  5.  7, 
8, 10,  12,  19.  and  28  of  the  Securities 
Act.  as  amended,  and  Sections  3(b).  4(e). 
10(b).  13,  14,  18,  23(a).  24.  and  36  of  the 
Exchange  Act.  as  amended. 

C.  Small  Entities  Subject  to  the  Rules 

The  proposals  would  affect  small 
entities  that  are  required  to  file 
registration  statements,  proxy 
statements,  tender  offer  statements  and 
other  reports  under  the  Securities  Act. 
Exchange  Act.  and  the  Investment 
Company  Act.  For  the  purposes  of  the 
Regulatory  Flexibility  Act.  the 
Securities  Act  and  Exchange  Act  define 
a  "small  business"  issuer,  other  than  an 
investment  company,  to  be  an  issuer 
that,  on  the  last  day  of  its  most  recent 
fiscal  year,  had  total  assets  of  $5  million 
or  less.275  When  used  with  respect  to  an 
issuer  that  is  an  investment  company, 
the  term  is  defined  as  an  investment 
company  and  any  related  investment 
company  with  aggregate  net  assets  of 
$50  miUion  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.^^e 

We  currently  are  aware  of 
approximately  1.100  reporting 
companies  that  are  not  investment 
companies  with  assets  of  $5  million  or 
less.  There  are  approximately  400 


"'See  17  CFR  230.157  and  17  CFR  240.0-10. 
"'See  17  CFR  240.0-10 


investment  companies  that  satisfy  the 
"small  entity"  definition.  All  of  these 
companies  would  be  subject  to  at  least 
some  of  the  proposed  rules,  schedules, 
and  amendments  and  could  be  affected 
either  as  acquiring  or  as  acquired 
companies.  We  have  no  reliable  way. 
however,  to  determine  how  many 
reporting  or  non-reporting  small 
businesses  may  actually  rely  on  the 
proposed  rules,  or  may  otherwise  be 
affected  by  the  rule  proposals. 
Nevertheless,  we  believe  that  the 
proposals  would  substantially  benefit 
both  small  and  large  entities  to  the 
extent  the  proposals  substantially 
reduce  current  restrictions  on 
communications  and  facilitate 
compliance  with  existing  rules  and 
regulations. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

For  the  most  part,  the  proposals  are 
deregulatory  in  nature,  significantly 
expanding  the  ability  of  businesses  to 
structure  and  time  their  business 
combination  transactions  and 
communicate  with  security  holders. 
Under  the  proposed  rules,  small 
businesses  would  report  and  file 
essentially  the  same  information  as 
today.  One  exception  to  this 
generalization  is  that  offerors,  both  large 
and  small,  would  be  required  to  file  pre- 
filing  communications  in  business 
combination  transactions  with  the 
Commission.  This  requirement  arises, 
however,  from  the  proposed 
deregulation  of  voluntary  pre-filing 
communications.  The  proposed  rules, 
schedules,  and  amendments  in  this 
release  would  treat  all  persons  and 
entities  alike,  and  would  not  distinguish 
among  them  based  on  size. 

E.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  rules,  schedules,  and 
amendments,  we  considered  several 
alternatives,  including: 

•  Estabhshing  different  compliance 
and  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  of  small  businesses; 

•  Clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rule  for  small 
businesses; 

•  Using  performance  rather  than 
design  standards;  6ind 

•  Exempting  small  businesses  from 
all  or  part  of  the  requirements. 


For  the  most  part,  the  proposals  are 
deregulatory  in  nature.  They 
significantly  expand  the  ability  of 
businesses  to  structure  and  time  their 
business  combination  transactions  and 
communicate  with  security  holders, 
while  maintaining  investor  protections. 
Although  we  considered  whether  it 
would  be  appropriate  to  exclude  smaller 
entities,  we  determined  that  the 
proposals  should  apply  to  all  businesses 
regardless  of  their  size;  that  is.  we 
should  not  limit  the  rules  and  the 
corresponding  benefits  to  large, 
seasoned  issuers. 

As  a  preliminary  matter,  we  believe 
that  there  are  no  less  restrictive 
alternatives  to  the  proposed  rules, 
schedules,  and  amendments  that  would 
serve  the  purposes  of  the  proxy,  tender 
offer,  going-private,  and  registration 
requirements  of  the  federal  securities 
laws.  We  were  unable  to  identify  less 
burdensome  alternatives  to  our 
proposals  that  would  be  consistent  with 
our  statutory  mandate  to  require  issuers 
to  disclose  material  information  fully 
and  fairly  to  investors.  We  believe  the 
proposed  rules,  schedules,  and 
amendments  should  apply  equally  to  all 
entities  required  to  disclose  information 
to  enhance  the  protection  of  all 
investors.  For  these  reasons,  we  also 
believe  there  would  be  no  benefit  in 
providing  separate  requirements  for 
small  issuers  based  on  the  use  of 
performance  rather  than  design 
standards. 

F.  Overlapping  or  Conflicting  Federal 
Rules 

We  do  not  believe  any  current  federal 
rules  duplicate,  overlap  or  conflict  with 
the  rules,  schedules,  and  amendments 
that  we  propose  to  amend. 

We  request  your  written  comments  on 
any  aspect  of  this  Initial  Regulatory 
Flexibility  Analysis.  We  particularly 
seek  comment  on: 

•  The  number  of  small  entities  that 
would  be  affected  by  the  proposed  rules, 
schedules,  and  amendments; 

•  The  expected  impact  of  the 
proposals  as  discussed  above;  and 

•  How  to  quantify  the  number  of 
small  entities  that  would  be  affected  by, 
and  how  to  quantify  the  impact  of.  the 
proposed  rules,  schedules,  and 
amendments. 

We  ask  commenters  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact. 

VI.  Paperwork  Reduction  Act 

The  proposed  rules,  schedules,  and 
amendments  affect  several  regulations 
and  forms  that  contain  "collection  of 
information  requirements"  within  the 


meaning  of  the 
Act  of  1995.2" 
proposed  revis 
schedules,  and 
Office  of  Mana 
("0MB")  for  n 
44  U.S.C.  §  35( 


Schedule  14A 


Schedule  14C 
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Schedule  14D-£ 
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meaning  of  the  Paperwork  Reduction 
Act  of  1995.2^7  We  have  submitted 
proposed  revisions  to  those  rules, 
schedules,  and  amendments  to  the 
Office  of  Management  and  Budget 
("0MB")  for  review  in  accordance  vdth 
44  U.S.C.  §  3507(d)  and  5  CFR  1320.11. 


An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  Table  1  below  includes  the 
titles  for  the  affected  collections  of 
information  under  the  Exchange  Act. 


current  OMB  control  numbers,  if 
applicable,  a  summary  of  the  collection 
of  information,  and  a  description  of  the 
likely  respondents  to  each  collection  of 
infoanation.278 


Table  1 :  Collections  of  Information  Under  the  Securities  Act  and  Exchange  Act 


Title 


Schedule  14A 


Schedule  14C 


Schedule  13E-3 


Schedule  14D-9 


Schedule  13E-^  3235-0203 


OMB  control  No. 


3235-0069 


3235-0057 


3235-0007 


3235-0102 


Schedule  14D-1 


Schedule  TO 


3235-0102 


t.b.d 


Summary  of  the  collection  of  information  and  description  of  likely  respondents 


When  a  shareholder  vote  is  required,  persons  soliciting  proxies  with  respect  to  securities 
registered  under  Section  12  of  the  Exchange  Act  must  furnish  a  proxy  statement  contain- 
ing the  information  specified  by  Schedule  14A.-  The  proxy  statement  is  intended  to  provide 
security  holders  with  the  information  necessary  to  enable  them  to  vote  in  an  informed 
manner  on  matters  intended  to  be  acted  upon  at  security  holders'  meetings,  whether  the 
traditional  annual  meeting  or  a  special  meeting. 

Companies  with  securities  registered  under  Section  12  of  the  Exchange  Act  must  send  an 
information  statement  to  every  holder  of  the  registered  security  that  is  entitled  to  vote  on 
any  matter  for  which  a  security  holder  vote  is  heid,  t>ut  proxies  are  not  solicited.  Schedule 
14C  sets  forth  the  disclosure  requirements  for  these  information  statements. 

Companies  or  their  affiliates  that  engage  in  specified  transactions  that  cause  a  class  of  the 
company's  equity  securities  registered  under  thfe  Exchange  Act  to  t>e:  1)  held  by  fewer 
than  300  record  holders,  or  2)  de-listed  from  a  securities  exchange  or  inter-dealer 
quotation  system  must  file  a  Schedule  13E-3.  Filers  must  disciose  detailed  infonnation 
about  transactions,  including  whether  they  believe  the  transactions  are  fair. 

Interested  parties  (including  issuers  and  beneficial  owners  of  securities)  that  make  a  sdicrta- 
tk>n  or  recommendation  to  security  holders  regarding  a  tender  offer  sutiject  to  Regulation 
14D  must  file  a  Schedule  14D-9. 

Reporting  companies  that  make  tender  offers  for  their  own  securities  must  file  a  Schedule 
13E-^. 

Any  person,  other  than  the  issuer,  making  a  tender  offer  for  equity  securities  registered 
under  Section  12  of  the  Exchange  Act,  which  offer,  if  consummated,  wouW  cause  that 
person  to  own  over  5  percent  of  that  dass  of  the  securities,  must  at  the  time  of  the  offer 
file  a  Schedule  14D-1  and  send  it  to  certain  other  parties,  such  as  the  issuer  and  any 
competing  bklders. 

Any  party  that  the  SEC  would  require  today  to  file  a  Schedule  13E-4  or  Schedule  14D-1. 


The  proposed  new  rules,  schedules, 
and  amendments  would  update  and 
simplify  the  rules  and  regulations  for 
business  combinations.  The  information 
is  needed  so  that  security  holders  may 
make  informed  tender  and  voting 
decisions  in  tender  offers,  mergers, 
acquisitions,  and  other  extraordinary 
transactions.  We  propose  to  enhance 
commimications  between  public 
companies  and  investors  before 
companies  file  registration  statements 
involving  takeover  transactions,  proxy 
statements,  and  tender  offer  statements. 
We  also  propose  to  put  cash  and  stock 
tender  offers  on  a  more  equal  regulatory 
footing;  integrate  the  forms  and 
disclosure  requirements  in  issuer  tender 
offers,  third-party  tender  offers  and 
going-private  transactions;  and 
consolidate  the  disclosure  requirements 
in  one  location.  We  propose  to  allow 
security  holders  to  tender  their  shares 


»"  44  U.S.C.  §3501  efseq. 

»'»  Regulations  S-K  and  S-B  do  not  impose 
reporting  burdens  directly  on  public  companies. 
For  administrative  convenience,  each  of  these 
regulations  is  currently  assigned  one  burden  hour. 
The  burden  hours  imposed  by  the  disclosure 
regulations  are  currently  included  in  the  estimates 
for  the  forms  that  refer  to  the  regulations. 


during  a  Umited  period  after  the 
completion  of  a  tender  offer;  more 
closely  align  merger  and  tender  offer 
requirements;  and  update  the  tender 
offer  rules  to  clarify  certain 
requirements  and  reduce  compliance 
burdens  where  consistent  with  investor 
protection. 

The  affected  schedules  and 
regulations  set  forth  the  disclosures  that 
the  Commission  would  require  offerors 
to  make  about  business  combination 
transactions  and  about  themselves  to  the 
public.  The  requirements  of  the  above 
schedules  would  largely  be  the  same  as 
today,  except  for  a  few  changes. 
Specifically,  under  the  proposals, 
Schedules  14A,  14C,  13E-3, 14D-9,  and 
TO  would  require  a  short  "plain 
English"  summary  term  sheet,  not 
currently  required,  in  all  cash  mergers, 
cash  tender  offers,  and  going-private 
transactions.279  The  proposed  rules 


2'8  Forms  C  and  SB-3  would  be  subject  to  the 
current  Form  S-4  summary  and  plain  English 
requirements;  thus  we  would  not  need  to  require  a 
term  sheet  for  securities  offerings,  although  we  are 
soliciting  comment  on  whether  it  would  be  useful. 

2«>For  transactions  offering  stock  as 
consideration  [i.e..  Form  C  and  SB-3  transaction.'.), 
the  proposals  wrould  reduce  the  financial  statement 


would  reduce  the  number  of  years  of 
financial  statements  required  by 
Schedules  14A  and  14C  for  acquiring 
companies  in  cash  mergers  and  cash 
tender  offers  from  three  years  to  two 
years.  Under  the  proposals.  Schedules 
14A  and  14C  would  no  longer  require 
the  financial  statements  of  the  target  in 
a  cash  merger  when  the  acquiror's 
security  holders  are  not  voting  on  the 
transaction. 2*^  Proposed  Schedule  TO 
would  replace  current  Schedules  13E— 4 
and  14D-1,  harmonizing  and  clarifying 
their  requirements.  Under  the  proposals. 
Schedule  TO  would  require  a  bidder  in 
a  two-tier  transaction,  where  security 
holders  are  offered  cash  in  a  tender  offer 
and  securities  in  a  back-end  merger, 
provide  security  holders  with  pro  forma 
financial  statements  and  other  related 
information  for  the  combined  entity  at 
the  time  of  the  cash  tender  offer.  Tbe 
proposals  would  allow  issuers  to  file 


requirements  for  non-reporting  target  companies 
(when  security  holders  of  the  acquiring  company 
are  not  voting  on  the  transaction)  to  be  only  those 
financial  statements  the  target  previously  furnished 
to  its  security  holders  (with  a  minimum  of  U.S. 
GAAP  financial  statements  provided  for  the  latest 
fiscal  year)  instead  of  financial  statements  for  three 
years. 
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one  schedule,  rather  than  two,  to  satisfy 
the  tender  offer  and  going-private 
disclosure  requirements  when  both 
apply  to  the  transaction. 

The  information  collection 
requirements  imposed  by  the  schedules 
and  regulations  are  mandatory  to  the 
extent  that  companies  are  publicly 
owned  and  undertake  business 
combination  transactions.  There  are  no 
mandatory  retention  periods  for  the 
information  disclosed.  The  information 
gathered  is  made  publicly  available,^^! 
unless  granted  confidential  treatment. 
However,  the  release  proposes  to 
eliminate  the  confidential  treatment  of 
preliminary  proxy  statements. 

As  discussed  in  detail  in  Section  IV. 
the  proposals,  if  adopted,  would  reduce 
the  burden  of  complying  with  the 
business  combination  disclosure  and 
transaction  requirements  for  many 


issuers.  Public  companies  would 
expend  approximately  988,986  burden 
hours/year  to  comply  with  the  proposed 
rules,  schedules,  and  amendments, 
cumulatively  saving  at  least  191,592 
burden  hours/year.  Table  1  of  Section  IV 
shows  the  estimated  burden  hours  for 
the  proposed  forms  and  the  approximate 
number  of  filings  of  each  schedule 
under  the  proposed  rules,  schedules, 
and  amendments. 

The  proposals  would  integrate  and 
streamline  the  disclosure  requirements 
for  business  combinations,  thereby 
reducing  issuers'  compliance  costs.  For 
the  purposes  of  the  Paperwork 
Reduction  Act.  Table  2  below 
summarizes  our  preliminary  estimates 
of  the  burden  hours  that  parties  would 
spend  to  comply  with  the  proposals. 
These  estimates  include  the  burden 
hours  incurred  by  companies  from  filing 

Table  2:  Burden  Hour  Estimates 


pre-filing  communications.  We  base 
these  estimates  on  current  burden  horn- 
estimates  and  the  staffs  experience  with 
these  filings.  The  estimates  in  the  table 
indicate  that  parties  would  expend 
approximately  234,759  burden  hours/ 
year  to  comply  with  the  proposals.  In 
addition,  as  discussed  in  more  detail 
below,  we  estimate  that  parties  would 
spend  approximately  $122,929,990/year 
on  outside  professional  help  to  comply 
with  the  proposals.  Note  that  these 
estimates  do  not  attempt  to  quantify  the 
proposals'  intangible  benefits,  such  as 
the  benefits  to  issuers  and  investors  of 
enhanced  communications  and  possible 
improvements  in  price  discovery.  We 
discuss  our  preliminary  estimates  in 
greater  detail  below.  We  request 
comment  on  the  reasonableness  of  our 
estimates. 


Estimated  burden  hours/filing 

Estimated  filings/year  282 

Estimated  burden  hours 

Schedule 

Before 

Revisions 

(A) 

After 

Revisions 

(B) 

Before 

Revisions 

(C) 

After 

Revisions 

(D) 

Before 
Revisions 
(E)  -  A-C 

After 
Revisions 
(F)  -  B*D 

14A 

87.00 
87.00 
139.25 
354.25 
232.00 
354.25 
0.00 

13.12 
13.12 
34.31 
64.43 
0.00 
0.00 
43.50 

9,892 
253 
96 
258 
139 
257 
0 

13,255 

339 

96 

353 

0 

0 

705 

860,604 
22.011 
13,368 
91.397 
32,248 
91.042 
0 

14C 

173,906 

13E-3  

4.448 

14D-9  

3,294 

13E-4  

22.744 

14D-1  

0 

TO  

0 

30,668 

Total  

1,110.670 

235,060 

We  anticipate  the  proposals  would 
reduce  the  number  of  hours  required  to 
file  a  full  Schedule  14A  from  87  hours 
today  to  70  hours  under  the 
proposals.283  of  the  70  hours,  we 
estimate  that  25%  (17.5  internal  burden 
hours)  would  be  provided  by  corporate 
staff,  and  75%  (52.5  hours)  by  external 
professional  help.  Based  on  filings  in 
fiscal  year  1998,  we  anticipate  that 


^•'  If.  however,  a  bank  finances  all  or  part  of  a 
tender  offer,  we  permit  the  offeror  to  conceal  the 
bank's  name  if  the  offeror  files  a  request  and  the 
bank's  name  with  the  Secretary  of  the  Commission. 
See  Item  4  of  Schedule  14D-1. 

2"  The  numbers  in  Column  B  of  Table  2  differ 
significantly  from  those  in  Column  A  of  Table  2  for 
two  reasons.  First,  the  estimated  burden  hours  in 
Column  A  include  the  estimated  corporate  burden 
hours  and  outside  labor  hours  that  parties  would 
require  to  file  each  disclosure  document.  In  Column 
B.  we  estimate  only  the  corporate  burden  hours 
needed  to  file  each  disclosure  document  (we 
estimate  separately  the  expense,  in  dollar  terras,  of 
outside  labor).  Second,  the  estimates  in  Column  B 
include  the  estimated  burden  hours  that  bidders 
would  require  to  file  pre-filing  communications. 
Because  parties  would  require  less  time  to  file 
communications  than  full  Schedule  14As,  the 
average  estimated  burden  hours  in  Column  B  are 
lower  than  in  Column  A. 


companies  and  other  parties  would  file 
approximately  9,892  full  Schedule 
14As/year.  Under  the  proposed  rules, 
companies  and  other  parties  also  would 
be  required  to  file  under  cover  of 
Schedule  14A  any  pre-filing  vratten 
communications  (in  addition  to  the 
required  proxy  statement)  concerning 
•  business  combinations  for  cash.^s*  The 
rule  would  require  filers  to  attach  their 
written  communications  and  would 
have  few  specific  information 
requirements.  For  fiscal  year  1998,  we 
estimate  34%  of  the  9,892  full  Schedule 
14As  filed  involved  cash  rather  than 
securities.285  We  estimate  that  parties, 
on  average,  would  file  one  written 


^•*  Under  the  proposed  rules,  bidders  would  file 
under  Rule  425  any  pre-filing  communications  in 
transactions  where  securities  are  offered  as 
consideration.  Because  we  are  proposing  Rule  425 
in  the  Securities  Act  Reform  Release,  we  estimate 
the  burden  hours  for  filings  of  pre-filing 
conununications  for  those  transactions  in  that 
release. 

*"  According  to  Securities  Data  Corporation,  in 
1996  security  holders  received  only  cash  in  34%  of 

merger  transactions. 


communication  (in  addition  to  the 
required  proxy  statement)  for  each  cash 
transaction.  We  estimate  that  a  firm's 
corporate  staff  would  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  file  a  written 
communication  under  the  proposed 
rules.28«  Thus,  we  estimate  parties 
would  file  9,892  full  Schedule  14As/ 
year  (expending  17.5  internal  burden 
hours/filing)  and  3,363  written 
communications/year  (expending  0.25 
internal  burden  hours/filing).  On 
average,  filers  would  require 
approximately  13.12  internal  burden 
hours  to  file  13.255  full  Schedule  14As 
and  written  communications.  In 
addition,  we  anticipate  filers  would 
spend,  at  an  estimated  $175/hour, 
approximately  $9,188/filing  in 
professional  labor  costs  to  file  a  full 
Schedule  14A.287  We  request  your 


*"  We  base  this  estimate  on  the  burden  imposed 
by  a  similar  filing  requirement  under  Item  901(c)  of 
Regulation  S-K  for  roll-up  transactions. 

"'We  estimate  filers  would  spend  59.188/filing 
in  professional  labor  costs.  We  base  this  estimate  on 
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>urden  hours 


comments  and  supporting  empirical 
information  on  the  reasonableness  of 
these  estimates. 

We  anticipate  the  proposals  would 
reduce  the  number  of  hours  required  to 
file  a  full  Schedule  14C  from  87  hours 
today  to  70  hours  under  the  proposals. 
Of  the  70  hours,  we  estimate  that  25% 
(17.5  intemjil  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(52.5  hours)  by  external  professional 
help.  Based  on  filings  in  fiscal  year 
1998,  we  anticipate  that  companies  and 
other  parties  would  file  approximately 
253  full  Schedule  14C:s/year.  Under  the 
proposed  rules,  companies  and  other 
parties  also  would  be  required  to  file 
under  cover  of  Schedule  14C  any  pro- 
filing written  communications  (in 
addition  to  the  required  proxy 
statement)  concerning  business 
combinations  for  cash.^*^  The  rule 
would  require  filers  to  attach  their 
written  communications  and  would 
have  few  specific  information 
requirements.  For  fiscal  year  1998,  we 
estimate  34%  of  the  253  full  Schedule 
14Cs  filed  involved  cash  rather  than 
securities.289  We  estimate  that  parties, 
on  average,  would  file  one  written 
communication  (in  addition  to  the 
required  information  statement)  for  each 
cash  transaction.  We  estimate  that  a 
firm's  corporate  staff  would  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  file  a  written 
commimication  under  the  proposed 
rules.  Thus,  we  estimate  parties  would 
file  253  full  Schedule  14Cs/year 
(expending  52.50  burden  hours/filing) 
and  86  written  communications/year 
(expending  0.25  internal  burden  hours/ 
filing).  On  average,  filers  would  require 
approximately  13.12  internal  burden 
hours  to  file  339  full  Schedule  14Cs  and 
written  communications.  In  addition, 
we  anticipate  filers  would  spend,  at  an 
estimated  $175/hour,  approximately 
$9,188/filing  in  professional  labor  costs 
to  file  a  full  Schedule  14C.»o  We 
request  your  comments  and  supporting 


3urden  imposed 

ler  Item  901(c)  of 

ions. 

id  Sg.lSS/filing 

3  this  estimate  on 


52.50  hours  of  professional  labor/full  Schedule  14A 
filing  *  $175/hour.  In  aggregate,  we  estimate  that 
filers  would  spend  $90.887,696/year  to  file  9.892 
full  Schedule  14 As/year. 

>**  Under  the  proposed  rules,  bidders  would  file 
under  Rule  425  any  pre-filing  communications  in 
transactions  where  securities  are  offered  as 
consideration.  Because  we  are  proposing  Rule  425 
in  the  Securities  Act  Reform  Release,  we  estimate 
the  burden  hours  of  filings  of  pre-filing 
communications  for  those  transactions  in  that 
release. 

w»  According  to  Securities  Data  corporation,  in 
1996  security  holders  received  only  cashe  in  34% 
of  merger  transactions. 

*"We  estimate  filers  would  spend  $9.188/filing 
in  professional  labor  costs.  We  base  this  estimate  on 
52.50  hours  of  professional  labor/full  Schedule  14C 
filing  *  $175/hour.  In  aggregate,  we  estimate  that 
filers  would  spend  S2,324,564/year  to  file  253  full 
Schedule  14Cs/year. 


empirical  information  on  the 
reasonableness  of  these  estimates. 

The  proposals  would  clarify  and  make 
several  tet^ical  changes  to  Schedule 
13E-'3.  We  anticipate  a  savings  of  two 
hours,  firom  139.25  hours/filing  to 
137.25  hours/filing,  to  file  Schedule 
13E-3  imder  the  proposals.  Of  the 
137.25  hours,  we  estimate  that  25% 
(34.31  internal  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(102.94  hours)  by  external  professional 
help.  Based  on  filings  in  fiscal  year 
1998,  we  estimate  parties  would  file  96 
Schedule  13E-3s/year.  In  addition,  we 
anticipate  filers  would  spend,  at  an  . 
estimated  $175/hour,  approximately 
$18,015/filing  in  professional  labor 
costs  to  file  a  full  Schedule  13E-3.29I 
We  request  your  comments  and 
supporting  empirical  information  on  the 
reasonableness  of  these  estimates. 

The  proposals  would  clarify  and  make 
several  technical  changes  to  Schedule 
14D-9.  We  anticipate  a  savings  of  two 
hours,  fitjm  354.25  hours/filing  to 
352.25  hours/filing,  to  file  a  full 
Schedule  14D-9  under  the  proposals.  Of 
the  352.25  hours,  we  estimate  that  25% 
(88.06  internal  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(264.19  hours)  by  external  professional 
help.  Based  on  filings  in  fiscal  year 
1998,  we  anticipate  that  companies  and 
other  parties  would  file  approximately 
258  full  Schedule  14l>-9s/year.  Under 
the  proposed  rules,  companies  and 
other  parties  also  would  be  required  to 
file  under  cover  of  Schedule  14D-9  any 
pre-filing  written  communications  (in 
addition  to  the  required  proxy 
statement)  concerning  business 
combinations  for  cash.^'^  The  rule 
would  require  filers  to  attach  their 
written  communications  and  would 
have  few  specific  information 
requirements.  For  fiscal  year  1998,  we 
estimate  37%  of  the  258  full  Schedule 
14D-9S  filed  involved  cash  rather  than 
securities.^3  vVe  estimate  that  parties, 
on  average,  would  file  one  written 
communication  (in  addition  to  the 
required  information  statement)  for  each 
cash  transaction.  We  estimate  that  a 


2"  We  estimate  filers  would  spend  S18.015/filing 
in  professional  labor  costs.  We  base  this  esimate  on 
102.94  hours  of  professional  labor/full  Schedule 
l3e-3  filing  *  $l75/hour.  In  aggregate,  we  estimate 
that  filers  would  spend  $l,729,440/year  to  file  96 
full  Schedule  13E-3s/yeaT. 

^»2  Under  the  proposed  rules,  bidders  would  file 
under  Rule  425  any  pre-filing  communications  in 
transactions  where  securities  are  offered  as 
consideration.  Because  we  are  proposing  Rule  425 
in  the  Securities  Act  Reform  Release,  we  estimate 
the  burden  hours  of  filings  of  pre-filing 
communications  for  those  transactions  in  that 
release. 

"'  According  to  Securities  Data  corporation  and 
Mergetstat.  in  1996  security  holders  received  finly 
cash  in  37%  of  merger  and  tender  offer  transactions. 


firm's  corporate  staff  would  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  file  a  written 
communication  under  the  proposed 
rules.  Thus,  we  estimate  parties  would 
file  258  full  Schedule  14l>-9s/year 
(expending  88.06  internal  burden  hours/ 
filing)  and  95  written  communications/ 
year  (expending  0.25  internal  burden 
hours/filing).  On  average,  filers  would 
require  approximately  64.43  internal 
burden  hours  to  file  353  full  Schedule 
14Di-9s  and  written  communications.  In 
addition,  we  anticipate  filers  would 
spend,  at  an  estimated  $175/hour, 
approximately  $46,233/filing  in 
professional  labor  costs  to  file  a  full 
Schedule  14D-9.2**  We  request  your 
comments  and  supporting  empirical 
information  on  the  reasonableness  of 
these  estimates. 

The  proposals  also  would  replace 
Schedules  13E— 4  and  14I>-1  with  a  new 
tender  offer  schedule.  Schedule  TO. 
Schedule  TO  would  harmonize  and 
clarify  the  requirements  in  current 
Schedules  13E— 4  and  14D-1.  Based  on 
the  number  of  Schedule  13E-4  and 
Schedule  14E>-ls  filed  in  fiscal  year 
1998,  and  the  number  of  hours  required 
to  complete  them,  we  estimate  that 
bidders  would  require  approximately 
309  hours  to  file  a  full  Schedule  TO 
under  the  proposed  rules.^'  Of  the  309 
hours,  we  estimate  that  25%  (77.25 
internal  burden  hours)  would  be 
provided  by  corporate  staff,  and  75% 
(231.75  hours)  by  external  professional 
help.  Based  on  filings  in  fiscal  year 
1998,  we  anticipate  that  companies  and 
other  parties  would  file  approximately 
396  full  Schedule  TOs/year.  Under  the 
proposed  rules,  companies  and  other 
parties  also  would  be  required  to  file 
under  Schedule  TO  written 
communications  (in  addition  to  the 
required  tender  offer  statement) 
concerning  business  combinations  for 


»4We  estimate  filers  would  spend  S46.233/filing 
in  professional  labor  costs.  We  base  this  esimate  on 
264.19  hours  of  professional  labor/full  Schedule 
14EV-9  filing  *  $175/hour.  In  aggregate,  we  estimate 
that  filers  would  spend  $11.928.114/year  to  file  258 
full  Schjedule  14l>-9s/year. 

'"Offerors  currently  require  232  hours  to 
complete  Schedule  13E— 4,  and  354.25  hours  to 
complete  Schedule  14D-1.  In  fiscal  year  1998. 
offerors  registered  139  business  combinations  on 
Schedule  13E-4  and  257  business  combinations  on 
Schodule  14D-1.  We  estimate  the  number  of  burden 
hours  that  offerors  would  require  to  file  a  full 
Schedule  TO  would  be  [(139  Schedule  TO  filings 
that  previously  would  have  been  filed  on  Schedule 
13E-4  *  232  hours/Schedule  TO  filing  that 
previously  would  have  been  filed  on  Schedule  13E- 
4)  +  (257  Schedule  TO  filings  that  previously  would 
have  been  filed  on  Schedule  14D-1  *  354.25  hours/ 
SchPjjluel  TO  filing  that  previously  would  have 
been  filed  on  Schedule  14D-1) — 2  burden  hours 
from  simplification)/396  filings  on  Schedule 
TO=a09  hours/filing  on  Schedule  TO. 
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cash.^"*  The  rule  would  require  filers  to 
attach  their  written  communications 
and  would  have  few  specific 
information  requirements.  We  estimate 
that  parties,  on  average,  would  file  one 
written  communication  (in  addition  to 
the  required  information  statement)  for 
each  cash  transaction.  We  estimate  that 
a  firm's  corporate  staff  would  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  file  a  written 
communication  under  the  proposed 
rules.  Based  on  data  from  fiscal  year 
1998,  we  estimate  parties  would  file  396 
full  Schedule  TOs/year  (expending 
77.25  internal  burden  hours/filing)  and 
309  written  communications/year 
(expending  0.25  internal  burden  hours/ 
filing). 297  On  average,  filers  would 
require  approximately  43.50  internal 
burden  hours  to  file  705  full  Schedule 
TOs  and  written  communications.  In 
addition,  we  anticipate  filers  would 
spend,  at  an  estimated  $175/hour, 
approximately  $40,556/filing  in 
professional  labor  costs  to  file  a  full 
Schedule  TO.^'s  We  request  your 
comments  and  supporting  empirical 
information  on  the  reasonableness  of 
these  estimates. 

In  accordance  with  44  U.S.C. 
§  3506c(2)(B),  we  solicit  comment  on 
the  following: 

•  Whether  the  proposed  changes  in 
each  collection  of  information  are 
necessary  for  the  proper  performance  of 
the  function  of  the  agency; 

•  The  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  changes  to  each 
collection  of  information; 

•  The  quality,  utiUty,  and  clarity  of 
the  information  to  be  collected;  and 

•  Whether  there  are  ways  to  minimize 
the  burden  of  any  of  the  collections  of 
information  on  those  who  are  required 
to  respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Anyone  desiring  to  submit  comments 
on  any  or  all  of  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Seciuities  and  Exchange  Commission, 


"*  Under  the  proposed  rules,  bidders  would  file 
under  Rule  425  any  pre-filing  communications  in 
transactions  where  securities  are  offered  as 
consideration.  Because  we  are  proposing  Rule  425 
in  the  Securities  Act  Reform  Release,  we  estimate 
the  burden  hours  of  filings  of  pre-filing 
communications  for  those  transactions  in  that 
release. 

""According  to  Mergerstat,  in  1996  security 
holders  received  only  cash  in  78%  of  tender  offer 
transactions. 

"•We  estimate  filers  would  spend  $40,556/niing 
in  professional  labor  costs.  We  base  this  estimate  on 
231.75  hours  of  professional  labor/full  Schedule  TO 
filing  •  $175/hour.  In  aggregate,  we  estimate  that 
filers  would  spend  $16,060.176/year  to  file  396  full 
Schedule  TOs/year. 


Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  with  reference 
to  File  No.  S7-28-98.  The  Office  of 
Management  and  Budget  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation. 

Vn.  Statutory  Basis  and  Text  of 
Proposed  Amendments 

The  proposed  rules,  rule 
amendments,  schedules,  and  schedule 
amendments  in  this  release  are  being 
proposed  under  Sections  2(3),  5,  7,  8, 
10, 12,  19  and  28,  of  the  Securities  Act 
of  1933,  as  amended,  and  Sections  3(b), 
4(e),  10(b),  13,  14,  18,  23(a),  24  and  36 
of  the  Securities  Act  of  1934,  as 
amended. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegation. 

1 7  CFR  Parts  229,  230,  232,  239  and  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Proposed  Amendments 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78i/(d},  78mm,  79t,  77sss,  80a-37,  80l>- 
11,  unless  otherwise  noted. 

***** 

2.  By  adding  paragraph  (e)(16)  to 
§  200.30-1,  to  read  as  follows: 

§  200.30-1    Delegation  of  auttiorlty  to 
Director  of  Division  of  Corporation  Finance. 

***** 

(e)  *  *  • 

(16)  Pursuant  to  Rule  14e-5(d) 
(§  240.14e-5(d)  of  this  chapter),  to  grant 
requests  for  exemptions  from  Rule  14e- 
5  (§240.14e-5  of  this  chapter). 
***** 

$200.30-3    [Amended] 

3.  By  amending  paragraph  (a)(6)  of 

§  200.30-3  to  remove  the  phrase  "Rules 


10b-13(d),  14e-4(c),  and  15c2-ll(h) 
(§§240.10b-13(d),  240.14e-4(c).  and 
240.15c2-ll(h)  of  this  chapter)"  and  in 
its  place  add  "Rules  14e-4{c),  14e-5(d). 
and  15c2-ll(h)  (§§240.14e-4(c), 
240.14e-5(d),  and  240. 15c2-l  1(h)  of 
this  chapter)",  and  to  remove  the  phrase 
"to  grant  requests  for  exemptions  from 
Rules  lOb-13,  14e-4,  and  15c2-ll) 
(§§240.10b-13,  240.14e-4,  and 
240.15C2-11  of  this  chapter)"  and  in  its 
place  add  "to  grant  requests  for 
exemptions  from  Rules  14e-4,  14e-5, 
and  15C2-11  (§§240.14e-4,  240.14e-5, 
and  240.15C2-11  of  this  chapter)". 
***** 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FIUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77(e),  77f,  77g,  77h. 
77j,  77k,  77s,  772-2,  77aa(25),  77aa(26), 
77ddd,  77eee,  77ggg,  77hhh.  77iii,  77jjj, 
77nnn,  77sss,  78c,  78i,  78j,  78/.  78m,  78n, 
78o,  78U-5.  78w,  78/;(d),  79e,  79n,  79t,  80a- 
8,  80a-29,  80a-30,  80a-37,  80b-ll,  unless 
otherwise  noted. 
***** 

5.  By  revising  paragraph  (a)(2)  of 
§  229.10  to  read  as  follows: 

§229.10    General. 

(a)  Application  of  Regulation  S-K. 

»  *  * 

(2)  Registration  statements  under 
section  12  (subpart  C  of  part  249  of  this 
chapter),  annual  or  other  reports  under 
sections  13  and  15(d)  (subparts  D  and  E 
of  part  249  of  this  chapter),  going- 
private  transactions  under  section  13 
(part  240  of  this  chapter),  tender  offer 
statements  under  sections  13  and  14 
(part  240  of  this  chapter),  annual  reports 
to  security  holders  and  proxy  and 
information  statements  under  section  14 
(part  240  of  this  chapter),  and  any  other 
documents  required  to  be  filed  imder 
the  Exchange  Act,  to  the  extent 
provided  in  the  forms  and  rules  under 
that  Act. 
***** 

6.  By  adding  an  undesignated  center 
heading  and  §§  229.1000  through 
229.1016  to  read  as  follows: 

Mergers  and  Acquisitions  (M-A) 
Sec. 

229.1000  (Item  1000)  Definitions. 

229.1001  (Item  1001)  Summary  term  sheet. 

229.1002  (Item  1002)  Subject  company 
information. 

229.1003  (Item  1003)  Identity  and 
background  of  filing  [>erson. 
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229.1004  (Item  1004)  Tenns  of  the 
transaction. 

229.1005  (Item  1005)  Past  contacts, 
transactions,  negotiations  and 
agreements. 

229.1006  (Item  1006)  Purpose  of  the 
transaction  and  plans  or  proposals. 

229.1007  (Item  1007)  Source  and  amount  of 
funds  or  other  consideration. 

229.1008  (Item  1008)  Interest  in  securities 
of  the  subject  company. 

229.1009  (Item  1009)  Persons/assets, 
retained,  employed,  compensated  or 
used. 

229.1010  (Item  1010)  Financial  statements. 

229.1011  (Item  1011)  Additional 
information. 

229.1012  (Item  1012)  The  solicitation  or 
recommendation. 

229.1013  (Item  1013)  Purposes,  alternatives, 
reasons  and  effects  in  a  going-private 
transaction. 

229.1014  (Item  1014)  Fairness  of  the  going- 
private  transaction. 

229.1015  (Item  1015)  Reports,  opinions, 
appraisals  and  negotiations. 

229.1016  (Item  1016)  Exhibits. 

Mergers  and  Acquisitions  (M-A) 

§  229. 1 000    (item  1 000)  Definitions. 

The  following  definitions  apply  to  the 
terms  used  in  Regulation  M-A 
(§§229.1000-229.1016).  unless 
specified  otherwise: 

(a)  Associate  has  the  same  meaning  as 
in  §  240.12b-2  of  this  chapter; 

(b)  Instruction  C  means  General 
Instruction  C  to  Schedule  13E-3 

(§  240. 1 3e-100  of  this  chapter)  and 
General  Instruction  C  to  Schedule  TO 
(§240.14d-100  of  this  chapter); 

(c)  Issuer  tender  offer  has  the  same 
meaning  as  in  §  240.13e-4(a)(2)  of  this 
chapter; 

(d)  Offeror  means  any  person  on 
whose  behalf  a  tender  offer  is  made; 

(e)  Rule  13e-3  transaction  has  the 
same  meaning  as  in  §  240.13e-3(a)(3)  of 
this  chapter; 

(f)  Subject  company  means  the 
company  or  entity  whose  securities  are 
sou^t  to  be  acquired  in  the  transaction 
(e.g.,  the  target),  or  that  is  otherwise  the 
subject  of  the  transaction; 

(g)  Subject  securities  means  the 
securities  or  class  of  securities  that  are 
sought  to  be  acquired  in  the  transaction 
or  that  are  otherwise  the  subject  of  the 
transaction;  and 

(h)  Third-party  tender  offer  means  a 
tender  offer  that  is  not  an  issuer  tender 
offer. 

§  229. 1 001    (item  1 001 )  Summary  tenn 
sheet 

Summary  term  sheet.  Provide  security 
holders  with  a  summary  term  sheet  that 
is  written  in  plain  English.  The 
smnmary  term  sheet  must  briefly 
describe  in  bullet  point  format  the  most 
material  terms  of  the  proposed 


transaction.  The  summary  term  sheet 
must  provide  security  holders  with 
sufficient  information  to  understand  the 
essential  features  and  significance  of  the 
proposed  transaction.  The  bullet  points 
must  cross-reference  a  more  detailed 
discussion  contained  in  the  disclosure 
document  that  is  disseminated  to 
security  holders. 

Instructions  to  Item  1001 

1.  The  summary  term  sheet  must  not  recite 
all  information  contained  in  the  disclosure 
document  that  will  be  provided  to  security 
holders.  The  summary  term  sheet  is  intended 
to  serve  as  an  overview  of  all  material  matters 
that  are  presented  in  the  accompanying 
documents  provided  to  security  holders. 

2.  The  summary  term  sheet  must  begin  on 
the  first  or  second  page  of  the  disclosure 
document  provided  to  security  holders. 

3.  Refer  to  Rule  421(d)  of  Regulation  C  of 
the  Securities  Act  (§  230.421  of  this  chapter) 
for  a  description  of  plain  English  disclosure. 

§  229. 1 002    (item  1 002)  Subject  company 
infomtation. 

(a)  Name  and  address.  State  the  name 
of  the  subject  company  (or  the  issuer  in 
the  case  of  an  issuer  tender  offer),  and 
the  address  and  telephone  number  of  its 
principal  executive  offices. 

(b)  Securities.  State  the  exact  title  and 
number  of  shares  outstanding  of  the 
subject  class  of  equity  securities  as  of 
the  most  recent  practicable  date  (which 
may  be  based  upon  information  in  the 
most  recently  available  filing  with  the 
Commission  by  the  subject  company 
unless  the  filing  person  has  more 
ciurent  information). 

(c)  Trading  market  and  price.  Identify 
the  principal  market  in  which  the 
subject  securities  are  traded  and  state 
the  high  and  low  sales  prices  for  the 
subject  securities  in  the  principal 
market  (or,  if  there  is  no  principal 
market,  the  range  of  high  and  low  bid 
quotations  and  the  source  of  the 
quotations)  for  each  quarter  during  the 
past  two  years.  If  there  is  no  established 
trading  market  for  the  securities  (except 
for  limited  or  sporadic  quotations),  so 
state. 

(d)  Dividends.  State  the  frequency  and 
amount  of  any  dividends  paid  during 
the  past  two  years  with  respect  to  the 
subject  securities  and  briefly  describe 
any  restriction  on  the  issuer's  ciurent  or 
future  ability  to  pay  dividends.  If  the 
filing  person  is  an  affiliate  of  the  subject 
company,  furnish  this  information  to 
the  extent  known  after  making 
reasonable  inquiry. 

(e)  Prior  public  offerings.  If  the  filing 
person  has  made  an  underwritten  public 
offering  of  the  subject  securities  for  cash 
during  the  past  three  years  that  was 
registered  under  the  Securities  Act  of 
1933  or  exempt  from  registration  under 
Regulation  A  (§  230.251  through 


§230.263  of  this  chapter),  state  the  date 
of  the  offering,  the  amount  of  securities 
offered,  the  offering  price  per  share 
(adjusted  for  stock  splits,  stock 
dividends,  etc.  as  appropriate)  and  the 
aggregate  proceeds  received  by  the  filing 
person. 

(f)  Prior  stock  purchases.  If  the  filing 
person  purchased  any  subject  securities 
during  the  past  two  years,  state  the 
amount  of  the  securities  purchased,  the 
range  of  prices  paid  and  the  average 
purchase  price  for  each  quarter  during 
that  period.  Affiliates  need  not  give 
information  for  purchases  made  before 
becoming  an  affiliate. 

§  229. 1 003    (Item  1 003)  Identity  and 
background  of  filing  person. 

(a)  Name  and  address.  State  the  name, 
business  address  and  business 
telephone  number  of  each  filing  person. 
Also'state  the  name  and  address  of  each 
person  specified  in  Instruction  C  to  the 
schedule  (except  for  Schedule  14D-9 
(§240.14d-iqi  of  this  chapter)).  If  the 
filing  person  is  an  affiliate  of  the  subject 
company,  state  the  nature  of  the 
affiliation.  If  the  filing  person  is  the 
subject  company,  so  state. 

(b)  Business  and  background  of 
entities.  If  any  filing  person  (other  than 
the  subject  company)  or  any  person 
specified  in  Instruction  C  to  the 
applicable  schedule  is  not  a  natural 
person,  state  the  person's  principal 
business,  state  or  other  place  of 
orgaoization,  and  the  information 
required  by  paragraphs  (c)(3)  and  (c)(4) 
of  this  section  for  each  person. 

(c)  Business  and  background  of 
natural  persons.  If  any  filing  person  or 
any  person  specified  in  Instruction  C  to 
the  schedule  is  a  natural  person, 
provide  the  following  information  for 
each  person: 

(1)  Current  principal  occupation  or 
employment  and  the  name,  principal 
business  and  address  of  any  corporation 
or  other  organization  in  which  the 
employment  or  occupation  is 
conducted; 

(2)  Material  occupations,  positions, 
offices  or  employment  during  the  past 
five  years,  giving  the  starting  and  ending 
dates  of  ea^  and  the  name,  principal 
busitiess  and  address  of  any  corporation 
or  other  organization  in  which  the 
occupation,  position,  office  or 
employment  was  carried  on; 

(3l  A  statement  whether  or  not  the 
person  was  convicted  in  a  criminal 
proceeding  during  the  past  five  years 
(excluding  traffic  violations  or  similar 
misdemeanors).  If  the  person  was 
convicted,  describe  the  criminal 
proceeding,  including  the  dates,  nature 
of  conviction,  name  and  location  of 


67370 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Proposed  Rules 


court,  and  penalty  imposed  or  other 
disposition  of  the  case; 

(4)  A  statement  whether  or  not  the 
person  was  a  party  to  any  judicial  or 
administrative  proceeding  during  the 
past  five  years  (except  for  matters  that 
were  dismissed  without  sanction  or 
settlement)  that  resulted  in  a  judgment, 
decree  or  final  order  enjoining  the 
person  from  future  violations  of,  or 
prohibiting  activities  subject  to,  federal 
or  state  securities  laws,  or  a  finding  of 
any  violation  of  federal  or  state 
securities  laws.  Describe  the  proceeding, 
including  a  summary  of  the  terms  of  the 
judgment,  decree  or  final  order;  and 

(5)  Country  of  citizenship. 

(d)  Tender  offer.  Identify  the  tender 
offer  and  the  class  of  securities  to  which 
the  offer  relates,  the  name  of  the  offeror 
and  its  address  (which  may  be  based  on 
the  offeror's  Schedule  TO  (§  240.14d- 
100  of  this  chapter)  filed  writh  the 
Commission). 

Instruction  to  Item  1003 

If  the  filing  person  is  making  information 
relating  to  the  transaction  available  on  the 
Internet,  state  the  address  where  the 
information  can  he  found. 

§229.1004    (Item  1004)  Terms  of  the 
transaction. 

(a)  Materia]  terms.  State  the  material 
terms  of  the  transaction. 

(1)  Tender  offers.  In  the  case  of  a 
tender  offer,  the  information  must 
include: 

(i)  The  total  number  and  class  of 
securities  sought  in  the  offer; 

(ii)  The  type  and  amount  of 
consideration  offered  to  seciuity 
holders; 

(iii)  The  scheduled  expiration  date; 

(iv)  Whether  a  subsequent  offering 
period  wrill  be  available,  if  the 
transaction  is  a  third-party  tender  offer; 

(v)  Whether  the  offer  may  be 
extended,  and  if  so,  how  it  could  be 
extended; 

(vi)  The  dates  before  and  after  which 
seciuity  holders  may  withdraw 
securities  tendered  in  the  offer; 

(vii)  The  procedures  for  tendering  and 
withdrawing  seciuities; 

(viii)  The  manner  in  which  securities 
will  be  accepted  for  payment;  and 

(ix)  The  periods  for  accepting 
securities  on  a  pro  rata  basis  and  the 
offeror's  present  intentions  in  the  event 
that  the  offer  is  oversubscribed  (if  the 
offer  is  for  less  than  all  securities  of  a 
class). 

(2)  Mergers  or  Similar  Transactions. 
In  the  case  of  a  merger  or  similar 
transaction,  the  information  must 
include: 

(i)  A  brief  description  of  the 
transaction; 

(ii)  The  consideration  offered  to 
security  holders; 


(iii)  The  reasons  for  engaging  in  the 
transaction; 

(iv)  An  explanation  of  any  material 
differences  in  the  rights  of  security 
holders  as  a  result  of  the  transaction; 

(v)  The  vote  required  for  approval  of 
the  transaction; 

(vi)  A  brief  statement  as  to  the 
accounting  treatment  of  the  trjuisaction; 
and 

(vii)  The  federal  income  tax 
consequences  of  the  transaction. 

Instruction  to  Item  1004(a) 

If  the  consideration  offered  consists  solely 
of  stock  exempt  from  registration  under  the 
Securities  Act  of  1933,  provide  a  description 
of  the  securities  that  complies  with  Item  202 
of  Regulation  S-K  (§229.202).  This 
description  is  not  required  if  the  issuer  of  the 
securities  meets  the  requirements  of  General 
Instructions  I.B.  and  I.Ql.  of  Form  B  (§  239.5 
of  this  chapter)  and  elects  to  furnish 
infbnnation  pursuant  to  Item  10;  only  capital 
stock  is  to  be  issued;  and  securities  of  the 
same  class  are  registered  under  section  12  of 
the  Exchange  Act  and  either  are  listed  for 
trading  or  admitted  to  unlisted  trading 
privileges  on  a  national  securities  exchange; 
or  are  securities  for  which  bid  and  offer 
quotations  are  reported  in  an  automated 
quotations  system  operated  by  a  national 
securities  association. 

(b)  Purchases.  State  whether  any 
seciuities  are  to  be  purchased  fi^m  any 
officer,  director  or  affiliate  of  the  subject 
company  and  provide  the  details  of  each 
transaction. 

(c)  [different  terms.  Describe  any  term 
or  arrangement  in  the  Rule  13e-3 
transaction  that  treats  any  subject 
security  holders  differently  from  other 
subject  security  holders. 

(d)  Appraisal  rights.  State  whether  or 
not  dissenting  security  holders  are 
entitled  to  any  appraisal  rights.  If  so, 
summarize  the  appraisal  rights.  If  there 
are  no  appraisal  rights  available  under 
state  law  for  security  holders  who  object 
to  the  transaction,  briefly  outline  any 
other  rights  that  may  be  available  to 
security  holders  under  the  law. 

(e)  Provisions  for  unaffiliated  security 
holders.  Describe  any  provision  made 
by  the  filing  person  in  connection  with 
the  transaction  to  grant  unaffiliated 
security  holders  access  to  the  corporate 
files  of  the  filing  person  or  to  obtain 
counsel  or  appraisal  services  at  the 
expense  of  the  filing  person.  If  none,  so 
state. 

(f)  Eligibility  for  listing  or  trading.  If 
the  transaction  involves  the  offer  of 
seciuities  of  the  fihng  person  in 
exchange  for  equity  securities  held  by 
non-affiliated  security  holders  of  the 
subject  company,  describe  whether  or 
not  the  filing  person  will  take  steps  to 
assure  that  the  securities  offered  are  or 
will  be  eligible  for  trading  on  any 


national  securities  exchange  or  an 
automated  inter-dealer  quotation 
system. 

§229.1005    (Item  1005)  Past  contacts, 
transactions,  negotiations  and  agreements. 

(a)  Transactions.  Briefly  state  the 
nature  and  approximate  dollar  amount 
of  any  transaction,  other  than  those 
described  in  paragraphs  (b)  or  (c)  of  this 
section,  that  occurred  during  the  past 
two  years,  between  the  filing  person 
(including  any  person  specified  in 
Instruction  C  of  the  schedule)  and; 

(1)  The  subject  company  or  any  of  its 
affiliates  that  are  not  natural  persons  if 
the  aggregate  value  of  the  transactions  is 
more  than  one  percent  of  the  subject 
company's  consolidated  revenues  for: 

(i)  The  fiscal  year  when  the 
transaction  occurred;  or 

(ii)  The  past  portion  of  the  current 
fiscal  year,  if  the  transaction  occurred  in 
the  current  year;  and 

Instruction  to  Item  1005(a)(1) 

The  information  required  by  this  Item  may 
be  based  on  information  in  the  subject 
company's  most  recent  filing  with  the 
Commission,  unless  the  filing  person  has 
reason  to  believe  the  information  is  not 
accurate. 

(2)  Any  executive  officer,  director  or 
affiliate  of  the  subject  company  that  is 
a  natural  person  if  the  aggregate  value 
of  a  transaction  or  series  of  similar 
transactions  with  that  person  exceeds 
$60,000. 

(b)  Significant  corporate  events. 
Describe  any  negotiations,  transactions 
or  material  contacts  during  the  past  two 
years  between  the  filing  person 
(including  subsidiaries  of  the  filing 
person  and  any  person  specified  in 
Instruction  C  of  the  schedule)  and  the 
subject  company  or  its  affifiates 
concerning  any: 

(1)  Merger; 

(2)  Consolidation; 

(3)  Acquisition; 

(4)  Tender  offer  for  or  other 
acquisition  of  any  class  of  the  subject 
company's  securities; 

(5)  Election  of  the  subject  company's 
directors;  or 

(6)  Sale  or  other  transfer  of  a  material 
amount  of  assets  of  the  subject 
company. 

(c)  Negotiations  or  contacts.  Describe 
any  negotiations  or  material  contacts 
concerning  the  matters  referred  to  in 
paragraph  (b)  of  this  section  during  the 
past  two  years  between: 

(1)  Any  affiliates  of  the  subject 
company;  or 

(2)  The  subject  company  or  any  of  its 
affiliates  and  any  person  not  affiliated 
with  the  subject  compwny  who  would 
have  a  direct  interest  in  such  matters. 
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in  occiuxed  in 


Instruction  to  Item  1005(c) 

Identify  the  person  who  initiated  the 
contacts  or  negotiations. 

(d)  Conflicts  of  interest.  If  material, 
describe  any  agreement,  arrangement  or 
understanding  and  any  actual  or 
potential  conflict  of  interest  between  the 
filing  person  or  its  affiliates  and: 

(1)  The  subject  company,  its  executive 
officers,  directors  or  affiliates;  or 

(2)  The  offeror,  its  executive  officers, 
directors  or  affiliates. 

Instruction  to  Item  1005(d) 

If  the  filing  person  is  the  subject  company, 
no  disclosure  called  for  by  this  paragraph  is 
required  in  the  document  disseminated  to 
security  holders,  so  long  as  substantially  the 
same  information  was  filed  with  the 
Commission  previously  and  disclosed  in  a 
proxy  statement,  report  or  other 
communication  sent  to  security  holders  by 
the  subject  company  in  the  past  year.  The 
document  disseminated  to  security  holders, 
however,  must  refer  specifically  to  the 
discussion  in  the  proxy  statement,  rep)ort  or 
other  communication  that  was  sent  to 
security  holders  previously.  The  information 
also  must  be  filed  as  an  exhibit  to  the 
schedule. 

(e)  Agreements  involving  the  subject 
company's  securities.  Describe  any 
agreement,  arrangement,  or 
understanding  between  the  filing  person 
(including  any  person  specified  in 
Instruction  C  of  the  schedule)  and  any 
other  person  with  respect  to  any 
securities  of  the  subject  compsmy.  Name 
all  persons  that  are  a  party  to  the 
agreements,  arrangements,  or 
understandings  and  describe  all 
material  provisions. 

Instructions  to  Item  1005(e) 

1.  The  information  required  by  this  Item 
includes:  the  transfer  or  voting  of  securities, 
joint  ventures,  loan  or  option  arrangements, 
puts  or  calls,  guarantees  of  loans,  guarantees 
against  loss,  or  the  giving  or  withholding  of 
proxies,  consents  or  authorizations. 

2.  Include  information  for  any  securities 
that  are  pledged  or  otherwise  subject  to  a 
contingency,  the  occurrence  of  which  would 
give  another  person  the  power  to  direct  the 
voting  or  disposition  of  the  subject  securities. 
No  disclosure,  however,  is  required  about 
standard  default  and  similar  provisions 
contained  in  loan  agreements. 

§  229. 1 006    (Item  1 006)  Purpose  of  the 
transaction  and  plans  or  proposals. 

(a)  Purposes.  State  the  purposes  of  the 
transaction. 

(b)  Use  of  securities  acquired.  Indicate 
whether  the  securities  acquired  in  the 
transaction  will  be  retained,  retired, 
held  in  treasury,  or  otherwise  disposed 
of. 

(c)  Plans.  Describe  any  plans, 
proposals  or  negotiations  that  relate  to 
or  would  result  in: 


(1)  Any  extraordinary  transaction, 
such  as  a  merger,  reorganization  or 
liquidation,  involving  the  subject 
company  or  any  of  its  subsidiaries; 

(2)  Any  purchase,  sale  or  transfer  of 
a  material  amount  of  assets  of  the 
subject  company  or  any  of  its 
subsidiaries; 

(3)  Any  material  change  in  the  present 
dividend  rate  or  policy,  or  indebtedness 
or  capitalization  of  the  subject  company; 

(4)  Any  change  in  the  present  board 
of  directors  or  management  of  the 
subject  company,  including,  but  not 
limited  to,  any  plans  or  proposals  to 
change  the  number  or  the  term  of 
directors  or  to  fill  any  existing  vacancies 
on  the  board  or  to  change  any  material 
term  of  the  employment  contract  of  any 
executive  officer; 

(5)  Any  other  material  change  in  the 
subject  company's  corporate  structure  or 
business,  including,  if  the  subject 
company  is  a  registered  closed-end 
investment  company,  any  plans  or 
proposals  to  make  any  changes  in  its 
investment  policy  for  which  a  vote 
would  be  required  by  Section  13  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-13); 

(6)  Any  class  of  equity  securities  of 
the  subject  company  to  be  delisted  from 
a  national  securities  exchange  or  cease 
to  be  authorized  to  be  quoted  in  an 
inter-dealer  quotation  system  of  a 
registered  national  securities 
association; 

(7)  Any  class  of  equity  securities  of 
the  subject  company  becoming  eligible 
for  termination  of  registration  luider 
Section  12(g)(4)  of  the  Act  (15  U.S.C. 
78/); 

(8)  The  suspension  of  the  subject 
company's  obligation  to  file  reports 
under  Section  15(d)  of  the  Act  (15 
U.S.C.  78o); 

(9)  The  acquisition  by  any  person  of 
additional  securities  of  the  subject 
company,  or  the  disposition  of 
securities  of  the  subject  company;  or 

(10)  Any  changes  in  the  subject 
company's  charter,  bylaws  or  other 
governing  instruments  or  other  actions 
that  could  impede  the  acquisition  of 
control  of  the  subject  company. 

(d)  Subject  company  negotiations.  If 
the  filing  person  is  the  subject  company: 

(1)  State  whether  or  not  that  person  is 
engaged  in  any  negotiations  in  response 
to  the  tender  offer  that  relate  to: 

(i)  A  tender  offer  or  other  acquisition 
of  the  subject  company's  securities  by 
the  filing  person  or  any  of  its 
subsidiaries;  or 

(ii)  Any  of  the  matters  referred  to  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section;  and 

(2)  Describe  any  transaction,  board  - 
resolution,  or  signed  contract  that  is 


entered  into  in  response  to  the  tender 
offer  that  relates  to  one  or  more  of  the 
matters  referred  to  in  paragraph  (d)(1)  of 
this  section. 

Instruction  to  Item  1006(d)(1) 

If  an  agreement  in  principle  has  not 
been  reached  at  the  time  of  filing,  no 
disclosing  imder  paragraph  (d)(1)  of  this 
section  is  required  of  the  possible  terms 
of  or  the  parties  to  the  transaction  if  in 
the  opinion  of  the  board  of  directors  of 
the  subject  company  disclosure  would 
jeopejdize  continuation  of  the 
negotiations.  In  that  case,  disclosure 
indicating  that  negotiations  are  being 
undertaken  or  are  underway  and  are  in 
the  preliminary  stages  is  sufficient. 

§229.1007    (Item  1007)  Source  and  amount 
of  funds  or  other  consideration. 

(a)  Source  of  funds.  State  the  specific 
sources  and  total  amount  of  funds  or 
other  consideration  to  be  used  in  the 
transaction.  If  the  transaction  involves  a 
tender  offer,  disclose  the  amount  of 
funds  or  other  consideration  required  to 
purchase  the  maximum  amount  of 
securities  sought  in  the  offer. 

(b)  Conditions.  State  any  material 
conditions  to  the  finqjicing  discussed  in 
response  to  paragraph  (a)  of  this  section. 
Disclose  any  alternative  financing 
arrangements  or  alternative  financing 
plans  in  the  event  the  primary  financing 
plans  fall  through.  If  none,  so  state. 

(c)  Expenses.  Furnish  a  reasonably 
itemized  statement  of  all  expenses 
incurred  or  estimated  to  be  incurred  in 
connection  with  the  transaction 
including,  but  not  limited  to,  filing, 
legal,  accounting  and  appraisal  fees, 
solicitation  expenses  and  printing  costs 
and  state  whether  or  not  the  subject 
company  has  paid  or  will  be  responsible 
for  paying  any  or  all  expenses. 

(d)  Borrowed  funds.  If  all  or  any  part 
of  thq  funds  or  other  consideration 
required  is,  or  is  expected  to  be 
borrowed,  directly  or  indirectly,  for  the 
purpose  of  the  transaction: 

(1)  Provide  a  summary  of  each  loan 
agreement  or  arrangement  containing 
the  identity  of  the  parties,  the  term,  the 
collateral,  the  stated  and  effective 
interest  rates,  and  any  other  material 
terms  or  conditions  of  the  loan;  and 

(2)  Briefly  describe  any  plans  or 
arrar/gements  to  finance  or  repay  the 
loan,  or,  if  no  plans  or  arrangements 
have  been  made,  so  state. 

Instruction  to  Item  1007(d) 

If  the  transaction  is  a  third-party  tender 
offer  and  the  source  of  all  or  any  part  of  the 
funds  used  in  the  transaction  is  to  come  6x»m 
a  loan  made  in  the  ordinary  course  of 
business  by  a  bank  as  defined  by  Section 
3(a)(6l  of  the  Act  (15  U.S.C  §  78c),  the  name 
of  the  bank  will  not  be  made  available  to  the 
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public  if  the  filing  person  so  requests  in 
writing  and  files  the  request,  naming  the 
bank,  with  the  Secretary  of  the  Commission. 

$229.1008    (Item  1008)  Interest  In 
securities  of  the  subject  company. 

(a)  Securities  ownership.  State  the 
aggregate  number  and  percentage  of 
subject  securities  that  are  beneficially 
owned  by  each  person  named  in 
response  to  Item  1003  of  Regulation  M- 
A  (§  229.1003)  and  by  each  associate 
and  majority-owned  subsidiary  of  those 
persons.  Give  the  name  and  address  of 
any  associate  or  subsidiary. 

Instructions  to  Item  1008(a) 

1.  For  purposes  of  this  section,  beneficial 
ownership  is  determined  in  accordance  with 
Rule  13d-3  (§240.13d-3  of  this  chapter) 
under  the  Exchange  Act.  Identify  the  shares 
that  there  is  a  right  to  acquire. 

2.  The  information  required  by  this  section 
may  be  based  on  the  number  of  outstanding 
securities  disclosed  in  the  subject  company's 
most  recently  available  filing  with  the 
Commission,  unless  the  filing  person  has 
more  current  information. 

3.  The  information  required  by  this  section 
with  respect  to  officers,  directors  and 
associates  of  the  subject  company  must  be 
given  to  the  extent  known  after  making 
reasonable  inquiry. 

(b)  Securities  transactions.  Describe 
any  transaction  in  the  subject  securities 
during  the  past  60  days.  The  description 
of  transactions  required  must  include, 
but  not  necessarily  be  limited  to: 

(1)  The  identity  of  the  persons 
specified  in  the  Instruction  to  this 
section  who  effected  the  transaction; 

(2)  The  date  of  the  transaction; 

(3)  The  amount  of  securities  involved; 

(4)  The  price  per  share;  and 

(5)  Where  and  how  the  transaction 
was  effected. 

Instructions  to  Item  1008(b) 

1.  Provide  the  required  transaction 
information  for  the  following  persons: 

(a)  The  filing  person  (for  all  schedules); 

(b)  Any  person  named  in  Instruction  C  of 
the  schedule  and  any  associate  or  majority- 
owned  subsidiary  of  the  issuer  or  affiliate 
filing  the  schedule  (for  all  schedules  except 
Schedule  14D-9  (§240.14d-101  of  this 
chapter)); 

(c)  Any  executive  officer,  director,  affiliate 
or  subsidiary  of  the  filing  person  (for 
Schedule  14D-9  (§  240.14d-101  of  this 
chapter); 

(d)  The  issuer  and  any  executive  officer  or 
director  of  any  subsidiary  of  the  issuer  or 
filing  person  (for  an  issuer  tender  offer  on 
Schedule  TO  (§  240.14d-100  of  this 
chapter));  and 

(e)  The  issuer  and  any  pension,  profit- 
sharing  or  similar  plan  of  the  issuer  or 
affiliate  filing  the  schedule  (for  a  going- 
private  transaction  on  Schedule  13E-3 
(§240.13e-100of  this  chapter)). 

2.  Provide  the  information  required  by  this 
Item  if  it  is  available  to  the  filing  person  at 
the  time  the  statement  is  initially  filed  with 


the  Commission.  If  the  information  is  not 
initially  available,  it  must  be  obtained  and 
filed  with  the  Commission  promptly,  but  in 
no  event  later  than  three  business  days  after 
the  date  of  the  filing,  and  if  material, 
disclosed  in  a  manner  reasonably  designed  to 
inform  security  holders. 

§  229. 1 009    (Item  1 009)  Persons/assets, 
retained,  employed,  compensated  or  used. 

(a)  Solicitations  or  recommendations. 
Identify  all  persons  and  classes  of 
persons  that  are  directly  or  indirectly 
employed,  retained,  or  to  be 
compensated  to  make  solicitations  or 
recommendations  in  cormection  with 
the  transaction.  Provide  a  siunmary  of 
all  material  terms  of  employment, 
retainer  or  other  arrangement  for 
compensation. 

(b)  Employees  and  corporate  assets. 
Identify  any  officer,  class  of  employees 
or  corporate  assets  of  the  subject 
company  that  has  been  or  will  be 
employed  or  used  by  the  filing  person 
in  connection  with  the  transaction. 
Describe  the  purpose  for  their 
employment  or  use. 

Instruction  to  Item  1009(b) 

Provide  all  information  required  by  this 
Item  except  for  the  information  required  by 
paragraph  (a)  of  this  section  and  Item  1007 
of  Regulation  M-A  (§  229.1007). 

§  229.1010    (Item  1010)  Financial 
statements. 

(a)  Financial  information.  Furnish  the 
follovtdng  financial  information: 

(1)  Audited  financial  statements  for 
the  two  fiscal  years  required  to  be  filed 
with  the  company's  most  recent  annual 
report  under  Sections  13  and  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m;  15 
U.S.C.  78o); 

(2)  Unaudited  balance  sheets, 
comparative  year-to-date  income 
statements  and  related  earnings  per 
share  data,  statements  of  cash  flows,  and 
comprehensive  income  required  to  be 
included  in  the  company's  most  recent 
quarterly  report  filed  under  the 
Exchange  Act; 

(3)  Ratio  of  earnings  to  fixed  charges, 
computed  in  a  manner  consistent  with 
§  229.503(d),  for  the  two  most  recent 
fiscal  years  and  the  interim  periods 
provided  imder  paragraph  (a)(2)  of  this 
section;  and 

(4)  Book  value  per  share  as  of  the  date 
of  the  most  recent  balance  sheet 
presented. 

(b)  Pro  forma  information.  If  material, 
furnish  pro  forma  information 
disclosing  the  effect  of  the  transaction 
on: 

(1)  The  company's  balance  sheet  as  of 
the  date  of  the  most  recent  balance  sheet 
presented  under  paragraph  (a)  of  this 
section; 


(2)  The  company's  statement  of 
income,  earnings  per  share,  and  ratio  of 
earnings  to  fixed  charges  for  the  most 
recent  fiscal  year  and  the  latest  interim 
period  provided  under  paragraph  (a)(2) 
of  this  section;  and 

(3)  The  company's  book  value  per 
share  as  of  the  date  of  the  most  recent 
balance  sheet  presented  under 
paragraph  (a)  of  this  section. 

(c)  Summary  information.  Furnish  a 
fair  and  adequate  summary  of  the 
information  specified  in  paragraphs  (a) 
and  (b)  of  this  section  for  the  same 
periods  specified.  A  fair  and  adequate 
summary  includes: 

(1)  The  summarized  financial 
information  specified  in  §  210.1-02(bb) 
of  this  chapter; 

(2)  Income  per  common  share  from 
continuing  operations  (basic  and 
diluted,  if  appHcable); 

(3)  Net  income  per  common  share 
(basic  and  diluted,  if  appficable); 

(4)  Ratio  of  earnings  to  fixed  charges, 
computed  in  a  manner  consistent  with 
§  229.503(d); 

(5)  Book  value  per  share  as  of  the  date 
of  the  most  recent  balance  sheet;  and 

(6)  If  material,  pro  forma  data  for  the 
summarized  financial  information 
specified  in  paragraph  (c)(1)  through 
(c)(6)  of  this  section  disclosing  the  effect 
of  the  transaction. 

§  229.101 1    (Item  101 1)  Additional 
information. 

(a)  Agreements,  regulatory 
requirements  and  legal  proceedings.  If 
material  to  a  security  holder's  decision 
whether  to  sell,  tender  or  hold  the 
securities  sought  in  the  tender  offer, 
furnish  the  following  information: 

(1)  Any  present  or  proposed  material 
agreement,  arrangement,  understanding 
or  relationship  between  the  offeror  or 
any  of  its  executive  officers,  directors, 
controlling  persons  or  subsidiaries  and 
the  subject  company  or  any  of  its 
executive  officers,  directors,  controlfing 
persons  or  subsidiaries  (other  than  any 
agreement,  arrangement  or 
imderstanding  disclosed  under  any 
other  sections  of  Regulation  M-A 
(§§229.1000-229.1016)); 

Instruction  to  Paragraph  (a)(1) 

In  an  issuer  tender  offer  disclose  any 
material  agreement,  arrangement, 
understanding  or  relationship  between  the 
offeror  and  any  of  its  executive  officers, 
directors,  controlling  persons  or  subsidiaries. 

(2)  To  the  extent  known  by  the  offeror 
after  reasonable  investigation,  the 
applicable  regulatory  requirements 
which  must  be  complied  with  or 
approvals  which  must  be  obtained  in 
connection  with  the  tender  offer; 

(3)  The  applicability  of  any  anti-trust 
laws; 
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(4)  The  applicability  of  margin 
requirements  under  Section  7  of  the  Act 
(15  U.S.C.  78g)  and  the  applicable 
regulations;  and 

15)  Any  material  pending  legal 
proceedings  relating  to  the  tender  offer, 
including  the  name  and  location  of  the 
court  or  agency  in  which  the 
proceedings  are  pending,  the  date 
instituted,  the  principal  parties,  and  a 
brief  summary  of  the  proceedings  and 
the  relief  sought. 

Instruction  to  Item  101J(a)(5) 

A  copy  of  any  document  relating  to  a  major 
development  (such  as  pleadings,  an  answer, 
complaint,  temporary  restraining  order, 
injunction,  opinion,  judgment  or  order)  in  a 
material  pending  legal  proceeding  must  be 
furnished  promptly  to  the  Commission  staff 
on  a  supplemental  basis. 

(b)  Other  material  information. 
Furnish  such  additional  material 
information,  if  any,  as  may  be  necessary 
to  make  the  required  statements,  in  light 
of  the  circumstances  under  which  they 
are  made,  not  materially  misleading. 

§229.1012    (Item  1012)  The  solicitation  or 
recommendation. 

(a)  Solicitation  or  recommendation. 
State  the  nature  of  the  solicitation  or  the 
recommendation.  If  this  statement 
relates  to  a  recommendation,  state 
whether  the  filing  person  is  advising 
holders  of  the  subject  securities  to 
accept  or  reject  the  tender  offer  or  to 
take  other  action  with  respect  to  the 
tender  offer  and,  if  so,  describe  the  other 
action  recommended.  If  the  filing 
person  is  the  subject  company  and  is 
not  making  a  recommendation,  state 
whether  the  subject  company  is 
expressing  no  opinion  and  is  remaining 
neutral  toward  the  tender  offer  or  is 
unable  to  take  a  position  with  respect  to 
the  tender  offer. 

(b)  Reasons.  State  the  reasons  for  the 
position  (including  the  inability  to  take 
a  position)  stated  in  paragraph  (a)  of  this 
section.  Conclusory  statements  such  as 
"The  tender  offer  is  in  the  best  interests 
of  shareholders"  are  not  considered 
sufficient  disclosure. 

(c)  Intent  to  tender.  To  the  extent 
known  by  the  filing  person  after  making 
reasonable  inquiry,  state  whether  the 
fibng  person  or  any  executive  officer, 
director,  affiliate  or  subsidiary  of  the 
fibng  person  currently  intends  to 
tender,  sell  or  hold  the  subject  securities 
that  are  held  of  record  or  beneficially 
owned  by  that  person. 

(d)  Intent  to  tender  or  vote  in  a  going- 
private  transaction.  To  the  extent 
known  by  the  filing  person  after  making 
reasonable  inquiry,  state  whether  or  not 
any  executive  officer,  director  or 
affiliate  of  the  issuer  (or  any  person 
specified  in  Instruction  C  to  the 


schedule)  currently  intends  to  tender  or 
sell  subject  securities  owned  or  held  by 
that  person  and/or  how  each  person 
currently  intends  to  vote  subject 
seciuities,  including  any  seciuities  the 
person  has  proxy  authority  for.  State  the 
reasons  for  the  intended  action. 

Instruction  to  Item  101 2ld) 

Provide  the  information  required  by  this 
section  if  it  is  available  to  the  filing  person 
at  the  time  the  statement  is  initially  filed 
with  the  Commission.  If  the  information  is 
not  available,  it  must  be  filed  with  the 
Commission  promptly,  but  in  no  event  later 
than  three  business  days  after  the  date  of  the 
filing,  emd  if  material,  disclosed  in  a  manner 
reasonably  designed  to  inform  security 
holders. 

(e)  Recommendations  of  others.  To 
the  extent  known  by  the  filing  person 
after  making  reasonable  inquiry,  state 
whether  or  not  any  person  specified  in 
paragraph  (d)  of  this  section  has  made 
a  recommendation  either  in  support  of 
or  opposed  to  the  transaction  and  the 
reasons  for  the  recommendation. 

§  229.1013    (Item  1013)  Purposes, 
alternatives,  reasons  and  effects  in  a  going- 
private  transaction. 

(a)  Purposes.  State  the  purposes  for 
the  Rule  13e-3  transaction. 

(b)  Alternatives.  If  the  subject 
company  or  affiliate  considered 
alternative  means  to  accomplish  the 
stated  purposes,  briefly  describe  the 
alternatives  and  state  the  reasons  for 
their  rejection. 

(c)  Reasons.  State  the  reasons  for  the 
structure  of  the  Rule  13e-3  transaction 
and  for  undertaking  the  transaction  at 
this  time. 

(d)  Effects.  Describe  the  effects  of  the 
Rule  13e-3  transaction  on  the  subject 
company,  its  affiliates  and  unaffiliated 
security  holders,  including  the  federal 
tax  consequences  of  the  transaction. 

Instructions  to  Item  1013 

1 .  Conclusory  statements  will  not  be 
considered  sufficient  disclosure  in  resjxjnse 
to  this  section. 

2.  The  description  required  by  paragraph 
(d)  of  this  section  must  include  a  reasonably 
detailed  discussion  of  both  the  benefits  and 
detriments  of  the  Rule  13e-3  transaction  to 
the  subject  company,  its  affiliates  and 
unaffiliated  security  holders.  The  benefits 
cind  detriments  of  the  Rule  13e-3  transaction 
must  be  quantified  to  the  extent  practicable. 

3.  If  this  statement  is  filed  by  an  affiliate 
of  the  subject  company,  the  description 
required  by  paragraph  (d)  of  this  section  must 
include,  but  not  be  limited  to,  the  effect  of 
the  Rule  13e-3  transaction  on  the  affiliate's 
interest  in  the  net  book  value  and  net 
earnings  of  the  subject  company  in  terms  of. 
both  dollar  amounts  and  percentages. 


S  229.1014    (Item  1014)  Fairness  Of  the 
going-private  transactian. 

(a)  Fairness.  State  whether  the  subject 
company  or  affifiate  filing  the  statement 
reasonably  believes  that  the  Rule  13e-3 
transaction  is  fair  or  unfair  to 
unaffiliated  security  holders.  If  any 
director  dissented  to  or  abstained  from 
voting  on  the  Rule  13e-3  transaction, 
identify  the  director,  and  indicate,  if 
known,  after  making  reasonable  inquiry, 
the  reasons  for  the  dissent  or  abstention. 

(b)^actors  considered  in  determining 
faimiss.  Discuss  in  reasonable  detail  the 
material  factors  upon  which  the  belief 
stated  in  paragraph  (a)  of  this  section  is 
based  and,  to  the  extent  practicable,  the 
weight  assigned  to  each  factor.  The 
discussion  must  include  an  analysis  of 
the  extent,  if  any,  to  which  the  filing 
person's  beliefs  are  based  on  the  factors 
described  in  Instruction  2  of  this 
section,  paragraphs  (c),  (d)  and  (e)  of 
this  section  and  §  229.1015. 

(c)'Approval  of  security  holders.  State 
whether  or  not  the  transaction  is 
structured  so  that  approval  of  at  least  a 
majority  of  unaffiliated  security  holders 
is  required. 

(d)  Unaffiliated  representative.  State 
whether  or  not  a  majority  of  directors 
who  are  not  employees  of  the  subject 
company  has  retained  an  unaffiliated 
representative  to  act  solely  on  behalf  of 
unaffiliated  security  holders  for 
purposes  of  negotiating  the  terms  of  the 
Rule  13e-3  transaction  and/or  preparing 
a  report  concerning  the  fairness  of  the 
transaction. 

[e)'Approva]  of  directors.  State 
whether  or  not  the  Rule  13e-3 
transaction  was  approved  by  a  majority 
of  the  directors  of  the  subject  company 
who  are  not  employees  of  the  subject 
company. 

(f)  Other  offers.  If  any  offer  of  the  type 
described  in  paragraph  (viii)  of 
Instruction  2  to  this  section  has  been 
received,  describe  the  offer  and  state  the 
reasons  for  its  rejection. 

Instructions  to  Item  1014 

1.  A  statement  that  the  issuer  or  affiliate 
has  no  reasonable  belief  as  to  the  fairness  of 
the  Rule  13e-3  transaction  to  unaffiliated 
security  holders  will  not  be  considered 
sufficient  disclosure  in  response  to  paragraph 
(a)  of  this  section. 

2.  The  factors  that  are  important  in 
detertnining  the  fairness  of  a  transaction  to 
unaffiliated  security  holders  and  the  weight, 
if  any,  that  should  be  given  to  them  in  a 
particular  context  will  vary.  Normally  such 
factors  will  include,  among  others,  those 
referred  to  in  paragraphs  (c),  (d)  and  (e)  of 
this  section  and  whether  the  consideration 
offiered  to  unaffiliated  security  holders 
constitutes  fair  value  in  relation  to: 

(i)  Current  market  prices; 
(ii)  Historical  market  prices; 
(iii)  Net  l>ook  value: 
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(iv)  Going  concern  value; 

(v)  Liquidation  value; 

(vi)  Purchase  prices  paid  in  previous 
purchases  disclosed  in  response  to 
§229.1002(0: 

(vii)  Any  report,  opinion,  or  appraisal 
described  in  §  229.1015;  and 

(viii)  Firm  offers  of  which  the  subject 
company  or  affiliate  is  aware  made  by  any 
unaffiliated  person,  other  than  the  filing 
persons,  during  the  past  two  years  for: 

(A)  The  merger  or  consolidation  of  the 
subject  company  with  or  into  another 
company,  or  vice  versa; 

(B)  The  sale  or  other  transfer  of  all  or  any 
substantial  part  of  the  assets  of  the  subject 
company;  or 

(C)  A  purchase  of  the  subject  company's 
securities  that  would  enable  the  holder  to 
exercise  control  of  the  subject  company. 

3.  Conclusory  statements,  such  as  "The 
Rule  13e-3  transaction  is  fair  to  unaffiliated 
security  holders  in  relation  to  net  book  value, 
going  concern  value  and  future  prospects  of 
the  issuer"  will  not  be  considered  sufficient 
disclosure  in  response  to  paragraph  (b)  of  this 
section. 

§  229.1015    (Hem  1015)  Reports,  opinions, 
appraisals  and  negotiations. 

(a)  Report,  opinion  or  appraisal.  State 
whether  or  not  the  subject  company  or 
affiliate  has  received  any  report,  opinion 
(other  than  an  opinion  of  counsel)  or 
appraisal  from  an  outside  party  that  is 
materially  related  to  the  Rule  13e-3 
transaction,  including,  but  not  limited 
to:  any  report,  opinion  or  appraisal 
relating  to  the  consideration  or  the 
fairness  of  the  consideration  to  be 
offered  to  security  holders  or  the 
fairness  of  the  transaction  to  the  issuer 
or  affiliate  or  to  security  holders  who 
are  not  affiliates. 

(b)  Preparer  and  summary  of  the 
report,  opinion  or  appraisal.  For  each 
report,  opinion  or  appraisal  described  in 
response  to  paragraph  (a)  of  this  section 
or  any  negotiation  or  report  described  in 
response  to  Item  1014(d)  of  Regulation 
M-A  (§  229.1014)  or  Item  14(b)(6)  of 
Schedule  14A  (§240.14a-101  of  this 
chapter)  concerning  the  terms  of  the 
transaction: 

(1)  Identify  the  outside  party  and/or 
unaffiliated  representative; 

(2)  Briefly  describe  the  qualifications 
of  the  outside  party  and/or  unaffiliated 
representative; 

(3)  Describe  the  method  of  selection  of 
the  outside  party  and/or  unaffiliated 
representative; 


(4)  Describe  any  material  relationship 
that  existed  during  the  past  two  years  or 
is  mutually  understood  to  be 
contemplated  and  any  compensation 
received  or  to  be  received  as  a  result  of 
the  relationship  between: 

(i)  The  outside  party,  its  affiliates, 
and/or  unaffiliated  representative;  and 

(ii)  The  subject  company  or  its 
affiliates; 

(5)  If  the  report,  opinion  or  appraisal 
relates  to  the  fairness  of  the 
consideration,  state  whether  the  subject 
company  or  affiliate  determined  the 
amoimt  of  consideration  to  be  paid  or 
whether  the  outside  party  recommended 
the  amount  of  consideration  to  be  paid; 
and 

(6)  Furnish  a  summary  concerning  the 
negotiation,  report,  opinion  or  appraisal. 
The  summary  must  include,  but  need 
not  be  limited  to,  the  procedures 
followed;  the  findings  and 
recommendations;  the  bases  for  and 
methods  of  arriving  at  such  findings  and 
recommendations;  instructions  received 
from  the  subject  company  or  affiliate; 
and  any  limitation  imposed  by  the 
subject  company  or  afBliate  on  the 
scope  of  the  investigation. 

Instruction  to  Item  1015(b) 

The  information  called  for  by  paragraphs 
(bKD,  (2)  and  (3)  of  this  section  must  be 
given  with  respect  to  the  firm  that  provides 
the  report,  opinion  or  appraisal  rather  than 
the  employees  of  the  firm  that  prepared  the 
report. 

(c)  Availability  of  documents.  Furnish 
a  statement  to  the  effect  that  the  report, 
opinion  or  appraisal  vdll  be  made 
available  for  inspection  and  copying  at 
the  principal  executive  offices  of  the 
subject  company  or  affiliate  during  its 
regular  business  hours  by  any  interested 
equity  security  holder  of  the  subject 
company  or  representative  who  has 
been  so  designated  in  writing.  This 
statement  also  may  provide  that  a  copy 
of  the  report,  opinion  or  appraisal  will 
be  transmitted  by  the  subject  company 
or  affiliate  to  any  interested  equity 
security  holder  of  the  subject  company 
or  representative  who  has  been  so 
designated  in  writing  upon  written 
request  and  at  the  expense  of  the 
requesting  security  holder. 


§229.1016    (Item  1016)  Extilblts. 

File  as  an  exhibit  to  the  schedule: 

(a)  Any  disclosure  materials  furnished 
to  security  holders  by  or  on  behalf  of  the 
filing  person,  including: 

(1)  Tender  offer  materials  (including 
transmittal  letter); 

(2)  Solicitation  or  recommendation 
(including  those  referred  to  in 
§229.1012; 

(3)  Going-private  disclosure 
docimient; 

(4)  Prospectus  used  in  connection 
with  an  exchange  offer  where  securities 
are  registered  under  the  Securities  Act 
of  1933; and 

(5)  Any  other  disclosure  materials; 

(b)  Any  loan  agreement  referred  to  in 
response  to  §  229.1007; 

Instruction  to  Item  1016(b) 

If  the  filing  relates  to  a  third-party  tender 
offer  and  a  request  is  made  under 
§  229.1007(d),  the  identity  of  the  bank 
providing  financing  may  be  omitted  from  the 
loan  agreement  filed  as  an  exhibit. 

(c)  Any  report,  opinion  or  appraisal 
referred  to  in  response  to  §  229.1014(d) 
or  §229.1015; 

(d)  Any  document  setting  forth  the 
terms  of  any  agreement,  arrangement, 
understanding  or  relationship  referred 
to  in  response  to  §  229.1005(e)  or 

§  229.1011(a)(1); 

(e)  Any  agreement,  eirrangement  or 
understanding  referred  to  in  response  to 
§  229.1005(d),  or  the  pertinent  portions 
of  any  proxy  statement,  report  or  other 
communication  containing  the 
disclosure  required  by  §  229.1005(d); 

(0  A  detailed  statement  describing 
security  holders'  appraisal  rights  and 
the  procedures  for  exercising  those 
appraisal  rights  referred  to  in  response 
to  §229. 1004(d); 

(g)  Any  written  instruction,  form  or 
other  material  that  is  furnished  to 
persons  making  an  oral  solicitation  or 
recommendation  by  or  on  behalf  of  the 
filing  person  directly  or  indirectly  in 
cormection  with  the  transaction;  and 

(h)  Any  written  opinion  prepared  by 
legal  counsel  at  the  filing  person's 
request  and  communicated  to  the  filing 
person  pertaining  to  the  tax 
consequences  of  the  transaction. 
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PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

7.  The  authority  citation  for  part  230 
is  revised  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
77r,  77s,  77SSS,  77Z-3,  78c,  78d,  78/,  78m, 
78n.  78o,  78w,  78//(d),  79t,  80a-8,  80a-24, 
80a-28,  80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 

*  I      »         *         *         * 

8.  In  §  230.145  as  proposed  to  be 
amended  in  a  document  published 
elsewhere  in  this  Federal  Register, 
republish  the  last  sentence  of  the  first 
paragraph  of  Preliminary  Note  and 
paragraph  (b)  to  read  as  follows: 

§  230. 1 45    Reclassifications  of  securities, 
mergers,  consolidations  and  acquisitions  of 
assets. 

Preliminary  Note:  *  *  *  Issuers  must 
register  transactions  described  in  paragraph 
(a)  of  this  section  on  Form  C  (§  239.6  of  this 
chapter),  Form  SB-3  (§  239.11  of  this 
chapter)  or  Form  N-14  (§  239.23  of  this 
chapter). 

*  1  j     *         *         *  * 

(b)  Communications. 
Commimications  in  connection  with  a 
registered  transaction  described  in 
paragraph  (a)  of  this  section  may  be 
made  in  accordance  with  §  230.135, 
§  230.165.  §  230.166,  §  230.167, 
§230.168  or  §230.169. 

*  1 1     *         *         *         * 

9.  By  adding  §  230.162  to  read  as 
follows: 

§  230. 1 62    Submission  of  tenders  in 
registered  exchange  offers. 

Notwithstanding  Section  5(a)  of  the 
Act  (15  U.S.C.  77e),  security  holders 
may  tender  their  securities  in  an 
exdiange  offer  subject  to  Regulation  14D 
(§  §  240.14d-l  through  240.14d-101) 
before  a  registration  statement  is 
effective  as  to  the  security  offered,  so 
long  as  no  securities  are  purchased  until 
the  registration  statement  is  effective 
and  the  tender  offer  has  expired  in 
acc»rdance  with  the  tender  offer  rules. 

10.  In  §  230.166  as  proposed  to  be 
added  in  a  document  published 
elsewhere  in  this  issue  of  the  Federal 
Renster,  republish  paragraph  (b)  to  read 
as  follows: 

§  230.166    Offers  nrtade  before  filing  a 
registration  statement 


(b)  Form  C/SB-3  transactions. 
Notwithstanding  Section  5(c)  of  the  Act 
(15  U.S.C.  77e),  the  offeror  of  securities 
in  a  transaction  to  be  registered  on  Form 
C  (§  239.6  of  this  chapter),  SB-3 
(§  239.11  of  this  chapter),  F-8  (§  239.38 
of  this  chapter),  F-80  (§  239.41  of  this 
chapter)  or  F-10  (§  239.40  of  this 
chapter)  (when  that  form  is  used  in  a 
business  combination)  may  make  an 
offer  to  sell  or  solicit  an  offer  to  buy 
seairities  before  the  filing  of  a 
registration  statement  with  respect  to 
those  securities  if: 

(1)  Any  prospectus  relating  to  the 
transaction  used  in  the  period  beginning 
with  the  first  public  annoimcement  and 
ending  with  the  filing  of  the  registration 
statement  is  filed  in  accordance  with 
§230.425;  and 

(2)  In  an  exchange  offer,  the  offers  are 
made  in  accordance  with  the  tender 
offer  rules;  and,  in  a  transaction 
involving  the  vote  of  security  holders, 
the  offers  are  made  in  accordance  with 
the  proxy  rules. 

11.  In  §  230.167  as  proposed  to  be 
added  in  a  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  republish  paragraph  (b)  to  read 
as  follows: 

§  230. 1 67    Exemption  from  Section  5(c)  for 
certain  communications. 

***** 

(b)  In  offerings  registered  on  Form  C 
(§  239.6  of  this  chapter),  SB-3  (§  239.11 
of  this  chapter),  F-8  (§  239.38  of  this 
chapter),  F-80  (§  239.41  of  this  chapter) 
or  F-10  {§  239.40  of  this  chapter)  (when 
Form  F-10  is  used  in  cormection  with 
a  business  combination  transaction), 
any  communication  before  the  first 
communication  related  to  the  offering 
(except  for  commimications  among  the 
participants  in  the  offering)  shall  not 
constitute  an  offer  to  sell  or  an  offer  to 
buy  the  securities  being  offered  under 
the  registration  statement  for  purposes 
of  Section  5(c)  of  the  Act,  provided  that 
the  parties  to  the  transaction  take  all 
reasonable  steps  within  their  control  to 
prevent  further  distribution  or 
publication  of  such  commimication 
during  the  period  between  that  first 
commimication  and  the  date  of  filing 
the  registration  statement. 
***** 

12.  In  §  230.425  as  proposed  to  be 
added  in  a  document  published 
elsewhere  in  this  issue  of  the  Federal 


Register,  republish  paragraph  (b)(3)  to 
read  as  follows: 

§  230.425    Rling  of  "free  writing"  and  other 
non-section  10  prospectuses. 

***** 

(b)'*" 

(3)  Five  copies  of  any  prospectus  used 
before  the  filing  of  a  registration 
statement  in  reliance  on  §  230.166(b) 
mustl)e  filed  vdth  the  Commission  on 
or  before  the  date  of  first  use.  Each  copy 
of  a  prospectus  filed  under  this  section 
must  identify  the  filer  and  the  company 
that  is  the  subject  of  the  offering  in  the 
upper  right  hand  comer  of  the  cover 
page,  in  addition  to  the  information 
required  by  paragraph  (c)  of  this  section. 
***** 

13.  By  revising  §  230.432  to  read  as 
follows: 

§  230.432    Additional  information  required 
to  be  included  in  prospectuses  relating  to 
tender  offers. 

Notwithstanding  the  provisions  of  any 
form  for  the  registration  of  securities 
under  the  Act,  any  prospectus  relating 
to  securities  to  be  offered  in  connection 
with  a  tender  offer  for,  or  a  request  or 
invitation  for  tenders  of,  securities  that 
is  subject  to  section  14(d)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78n)  must  include  all  of  the 
information  required  by  §  240. 14d- 
6(d)(1)  of  this  chapter  to  be  included  in 
all  such  tender  offers,  requests  or 
invitations,  published  or  sent  or  given  to 
the  holders  of  such  securities. 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

14.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77), 
77s(a),  77sss(a).  78c(b),  787.  78m,  78n,  78o(d), 
78w(a),  78/Ad),  79t(a),  80a-8.  80a-29,  80a-30 
and  80a-37. 

§232.13    [Amended] 

15.  By  amending  §  232.13  in  the  first 
sentence  of  paragraph  (d)  by  removing 
the  phrase  "may  be  'mailed  for  filing 
withlhe  Commission'  at  the  same  time" 
and  adding  in  its  place  "must  be  filed 
on  the  same  day"  and  by  removing  the 
phrase  "on  a  business  day"  and  adding 
in  its  place  "during  the  official  business 
hours". 
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PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

16.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s. 
77Z-2,  77SSS.  78c,  78/.  78m.  78n.  78o(d). 
78U-5.  78w(a).  78//(d),  79e.  79f.  79g.  79j.  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-24.  80a-29, 
80a-30  and  80a-37,  unless  otherwise  noted. 
•         »         «         •         • 

17.  In  Form  C  (referenced  in  §  239.6) 
as  proposed  to  be  added  in  a  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  republish  paragraph 
(c)  of  Item  18  and  paragraph  (b)  of  Item 
21  to  read  as  follows: 

Note:  Fonn  C  does  not  and  this  amendment 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Form  C 


Item  18.  Information  Required  for  All  Other 
(Non-Small  Business)  Companies 

•         •         •         •         * 

(c)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a-3 
(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragraph  (c): 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  seciuity  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP. 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

*  *         •         *         » 

Item  21.  Information  Required  for  All  Other 
Small  Business  Issuers 

*  *         *         •         » 

(b)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 


Exchange  Act  Section  13(a)  or  15(d).  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  seciuity  holders  under  Rules  14a-3 
(b)(1)  and  (b)(2)  if  one  was  required. 
Instructions  to  paragraph  (b): 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimimi, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP. 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 
*         »         *         *         * 

18.  In  Form  SB-3  (referenced  in  S  239.11) 
as  proposed  to  be  added  in  a  dociunent 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  republish  paragraph  (b)  of 
Item  16  and  paragraph  (c)  of  Item  19  to  read 
as  follows: 

Note:  Form  SB-3  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  SB-3 


Item  16.  Information  Required  for  All  Other 
Small  Business  Issuers 

*         *         •         »         • 

(b)  If  the  company  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d).  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i).  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a-3 
(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragraph  (b): 

1.  If  the  registrant's  security  holders  will 
not  be  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 


audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP, 
a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

•  *         •         »         * 

Item  19.  Information  Required  for  All  Other 
Companies 

•  »         •         »         * 

(c)  If  the  comp>any  being  acquired  is  not 
subject  to  the  reporting  requirements  of 
Exchange  Act  Section  13(a)  or  15(d),  or  has 
not  furnished  an  annual  report  to  its  security 
holders  under  Rule  14a-3  or  Rule  14c-3  for 
the  latest  fiscal  year  because  of  Exchange  Act 
Section  12(i),  furnish  the  financial  statements 
that  would  be  required  in  an  annual  report 
sent  to  security  holders  under  Rules  14a-3 
(b)(1)  and  (b)(2)  if  one  was  required. 

Instructions  to  paragraph  (c): 

1.  If  the  registrant's  security  holders  will 
not  he  voting  on  the  transaction,  financial 
statements  for  the  two  fiscal  years  before  the 
latest  fiscal  year  need  be  provided  only  to  the 
extent  that  security  holders  of  the  company 
being  acquired  were  previously  furnished 
with  financial  statements  (prepared  in 
conformity  with  GAAP)  for  those  periods. 

2.  The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

3.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP. 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
GAAP  financial  statements  fit)m  those 
accepted  in  the  U.S.  must  be  presented. 


PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

19.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2.  77eee,  77ggg,  77nnn.  778ss.  77ttt. 


78c.  78d.  78f.  7J 
78m,  78n.  78o. : 
78x.  78//(d),  78r 
80a-29.  80a-37 
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78c.  78d,  78f.  78i.  78),  78J-1.  78k,  78k-l,  78/, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  78W(d),  78mm.  79q.  79t,  80a-20.  80a-23, 
80a-29.  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 


f  240. 1 0b-1 3    [Removed  and  Reserved] 

20.  By  removing  and  reserving 
§240.10b-13. 

21.  By  revising  the  section  heading 
and  §  240.13e-l  to  read  as  follows: 

§  240.1 3e-1    Purchase  of  securities  by  the 
issuer  during  a  third-party  tender  offer. 

An  issuer  that  has  received  notice  that 
it  is  the  subject  of  a  tender  offer  made 
under  Section  14(d)(1)  of  the  Act  (15 
U.S.C.  78n),  that  has  commenced  under 
§  240.14d-2  must  not  purchase  any  of 
its  equity  securities  during  the  tender 
offer  unless  the  issuer  first: 

(a)  Files  a  statement  with  the 
Commission  containing  the  following 
information: 

(1)  The  title  and  number  of  securities 
to  be  purchased; 

(2)  The  names  of  the  persons  or 
classes  of  persons  from  whom  the  issuer 
will  purchase  the  securities; 

(3)  The  name  of  any  exchange,  inter- 
dealer  quotation  system  or  any  other 
market  on  or  through  which  the 
securities  will  be  purchased; 

(4)  The  purpose  of  the  purchase; 

(5)  Whether  the  issuer  will  retire  the 
seciuities,  hold  the  securities  in  its 
treasury,  or  dispose  of  the  securities.  If 
the  issuer  intends  to  dispose  of  the 
securities,  describe  how  it  intends  to  do 
so;  and 

[  (6)  The  source  and  amount  of  funds 
or  other  consideration  to  be  used  to 
make  the  purchase.  If  the  issuer  borrows 
any  funds  or  other  consideration  to 
make  the  purchase  or  enters  any 
agreement  for  the  purpose  of  acquiring, 
holding,  or  trading  the  securities, 
describe  the  transaction  and  agreement 
and  identify  the  parties; 

(b)  Sends  the  statement  containing  the 
information  in  paragraph  (a)  of  this 
section  to  all  of  its  equity  security 
holders  before  purchasing  any 
securities;  and 

(c)  Pays  the  fee  required  by  §  240.0- 
11  when  it  files  the  initial  statement. 

lastruction  to  §  240.1 3e-l 

File  eight  copies  if  paper  filing  is 
permitted. 

22.  By  amending  §  240. 1 3e-3  by 
revising  paragraphs  (d)  and  (e);  revising 
the  title  of  paragraph  (f);  removing  the 
reference  "Chapter  X"  in  paragraph 
(g)(5)  and  in  its  place  add  "Chapter  XI"; 
removing  the  reference  "section  174"  in 
paragraph  (g)(5)  and  in  its  place  add 
"section  1125(b)";  and  removing  the 
reference  "section  175  of  the  Act"  in 


paragraph  (g)(5)  and  in  its  place  add 
"section  1125(b)  of  that  Act",  to  read  as 
follows: 

§  240.13e-3    Going  private  transactions  by 
certain  Issuers  or  their  affiliates. 

***** 

(d)  Material  required  to  be  filed.  The 
issuer  or  affiUate  engaging  in  a  Rule 
13e-3  transaction  must  file  with  the 
Commission: 

(1)  A  Schedule  13E-3  (§  240.13e-100). 
including  all  exhibits; 

(2)  An  amendment  to  Schedule  13E- 
3  reporting  promptly  any  material 
changes  in  die  information  set  forth  in 
the  schedule  previously  filed;  and 

(3)  A  final  amendment  to  Schedule 
13E-3  reporting  promptly  the  results  of 
the  Rule  13e-3  transaction. 

(e)  Disclosure  of  information  to 
security  holders.  (1)  In  addition  to 
disclosing  the  information  required  by 
any  other  applicable  rule  or  regulation 
under  the  federal  securities  laws,  the 
issuer  or  affiUate  engaging  in  a  Rule 
13e-3  transaction  must  disclose  to 
seciuity  holders  of  the  class  that  is  the 
subject  of  the  transaction,  as  specified  in 
paragraph  (f)  of  this  section,  the 
following: 

(i)  The  information  required  by  Item 
1  of  Schedule  13E-3  (§240.13e-100) 
(Summary  Term  Sheet); 

(ii)  The  information  required  by  Items 
7,  8  and  9  of  Schedule  13E-3,  which 
must  be  prominently  disclosed  in  a 
"Special  Factors"  section  in  the  front  of 
the  disclosure  document; 

(iii)  A  prominent  legend  on  the 
outside  front  cover  page  that  indicates 
that  neither  the  Securities  and  Exchange 
Commission  nor  any  state  securities 
commission  has:  approved  or 
disapproved  of  the  transaction;  passed 
upon  the  merits  or  fairness  of  the 
transaction;  or  passed  upon  the 
adequacy  or  accuracy  of  the  disclosure 
in  the  document.  The  legend  also  must 
make  it  clear  that  any  representation  to 
the  contrary  is  a  criminal  offense; 

(iv)  The  information  concerning 
appraisal  rights  required  by 
§  229.1016(f)  of  this  chapter;  and 

(v)  The  information  required  by  the 
remaining  items  of  Schedule  13E-3, 
except  for  §  229.1016  of  this  chapter 
(exhibits),  or  a  fair  and  adequate 
simmiary  of  the  information. 

Instructions  to  Paragraph  le)(l) 

1.  If  the  Rule  13e-3  transaction  also  is 
subject  to  Regulation  14A  (§§  240.14a-l 
through  240.14b-2)  or  14C  (§§  240.14C-1 
through  240.14C-101).  the  registration 
provisions  and  rules  of  the  Securities  Act  of 
1933,  Regulation  14D  or  §  240.13e-4,  the 
information  required  by  paragraph  (e)(1)  of 
this  section  must  be  combined  with  the 
proxy  statement,  information  statement,  . 


prospectus  or  tender  offer  material  sent  to 
security  holders. 

2.  ff  the  Rule  13e-3  transaction  involves  a 
registered  securities  offering,  the  legend 
required  by  §  229.501(b)(7)  of  this  chapter 
must  be  combined  with  the  legend  required 
by  paragraph  (e)(lKiii)  of  this  section. 

3.  The  required  legend  must  be  written  in 
clear,  plain  language. 

(2)  If  there  is  any  material  change  in 
the  information  previously  disclosed  to 
security  holders,  the  issuer  or  affiliate 
must  disclose  the  change  promptly  to 
security  holders  as  specified  in 
paragraph  (f)(l)(iii)  of  this  section. 

(f)  Dissemination  of  information  to 
security  holders.  •  •  • 

23.  By  amending  §  240.13e-4  by 
removing  the  reference: 

a.  "Schedule  13E-4  |§240.13E-101]" 
that  appears  in  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(3)  and 
in  its  place  add  "Schedule  TO 
(§240.14d-100)"; 

b.  "Schedule  13E-4  Issuer  Tender 
Offer  Statement  (§  240.13e-101),"  that 
appears  in  paragraph  (f)(12)  and  in  its 
place  add  "Schedule  TO  (§  240.14d- 
1001,";  "paragraph  (a)  of  Item  9  of  that 
Schedule"  that  appears  in  paragraph 
(f)(l2)  and  in  its  place  add  "Item 
1016(a)(1)  of  Regulation  M-A 

(§  229.1016(a)(1)  of  this  chapter)";  and 

c.  "Schedule  13E-4"  that  appears  in 
the  introductory  text  of  paragraph  (g) 
and  in  its  place  add  "Schedule  TO 
(§240.14d-100)". 

24.  By  amending  §  240.13e-4  by 
redesignating  paragraph  (b)  as  paragraph 
(i);  removing  the  reference  "paragraph 
(b)(1)"  in  newly  redesignated  paragraph 
(i)(2)(ii)  and  in  its  place  add  "paragraph 
(i)(l)";  adding  new  paragraph  (b); 
revising  paragraph  (a)(4);  and  revising 
the' title  and  text  of  paragraphs  (c),  (d) 
and  (e)  to  read  as  follows: 

§  240.1 3e-4    Tender  offers  by  issuers. 

(a)  Definitions.  •   •  * 

(4)  The  term  commencement  means 
12:01  a.m.  on  the  date  that  the  issuer  or 
affiliate  has  first  pubhshed,  sent  or 
given  the  means  to  tender  to  security 
holders.  For  purposes  of  this  section, 
the  means  to  tender  includes  the 
transmittal  form  or  a  statement 
regarding  how  the  transmittal  form  may 
be  obtained. 


(b)  As  soon  as  practicable  on  the  date 
of  commencement  of  the  issuer  tender 
offer,  the  issuer  or  affiliate  making  the 
issuer  tender  offer  must  comply  with: 

(1)  The  filing  requirements  of 
paragraph  (c)(2)  of  this  section; 

(2)  The  disclosure  requirements  of 
paragraph  (d)(1)  of  this  section;  and 

'<3)  The  dissemination  requirements  of 
paragraph  (e)(1)  of  this  section. 
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(c)  Material  required  to  be  filed.  The 
issuer  or  affiliate  making  the  issuer 
tender  offer  must  file  with  the 
Commission: 

(1)  All  written  communications  made 
by  the  issuer  or  affiliate  relating  to  the 
issuer  tender  offer,  from  and  including 
the  first  public  announcement,  as  soon 
as  practicable  on  the  date  of  the 
communication; 

(2)  A  Schedule  TO  (§  240.14d-100), 
including  all  exhibits; 

(3)  An  amendment  to  Schedule  TO 

(§  240.14d-100)  reporting  promptly  any 
material  changes  in  the  information  set 
forth  in  the  schedule  previously  filed; 
and 

(4)  A  final  amendment  to  Schedule 
TO  (§  240.14d-100)  reporting  promptly 
the  results  of  the  issuer  tender  offer. 

Instructions  to  §240.13e-4(c) 

1.  Pre-commencement  communications 
must  be  filed  under  cover  of  Schedule  TO 
(§  240.14d-100)  and  the  box  on  the  cover 
page  of  the  schedule  must  be  marked. 

2.  Any  communications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §  230.425  of  this  chapter  and 
will  be  deemed  to  have  been  filed  under  this 
section  as  well. 

3.  Each  pre-commencement 
communication  must  include  a  prominent 
legend  in  clear,  plain  language  advising 
seciu-ity  holders  to  read  the  tender  offer 
statement  when  it  is  available  because  it 
contains  important  information.  The  legend 
also  must  advise  investors  that  they  can  get 
the  tender  offer  statement  and  other  filed 
docimients  for  free  at  the  SEC's  web  site  and 
explain  which  documents  are  free  from  the 
issuer. 

4.  See  §§  230.135,  230.166,  230.167, 
230.168  and  230.169  of  this  chapter  for  pre- 
commencement  communications  made  in 
connection  with  registered  exchange  offers. 

5.  Communications  of  the  type  described 
under  §  230.169  of  this  chapter  need  not  be 
filed  under  this  section. 

(d)  Disclosure  of  tender  offer 
information  to  security  holders.  (1)  The 
issuer  or  affiliate  making  the  issuer 
tender  offer  must  disclose,  in  a  manner 
prescribed  by  paragraph  (e)(1)  of  this 
section,  the  following: 

(i)  The  information  required  by  Item 
1  of  Schedule  TO  (§  240.14d-100) 
(summary  term  sheet);  and 

(ii)  The  information  required  by  the 
remaining  items  of  Schedule  TO  for 
issuer  tender  offers,  except  for  Item  12 
(exhibits),  or  a  fair  and  adequate 
summary  of  the  information. 

(2)  If  the  issuer  or  affiliate  is 
registering  securities  under  the 
Securities  Act  of  1933  in  connection 
with  the  issuer  tender  offer,  the 
prospectus  must  contain  the 
information  specified  in  paragraph 
(d)(1)  of  this  section  in  addition  to  the 


information  required  to  be  disclosed 
under  the  Securities  Act  and  the  rules 
and  regulations. 

(3)  If  there  are  any  material  changes 
in  the  information  previously  disclosed 
to  security  holders,  the  issuer  or  affiliate 
must  disclose  the  changes  promptly  to 
security  holders  in  a  manner  specified 
in  paragraph  (e)(2)  of  this  section. 

(4)  If  the  issuer  or  affiliate 
disseminates  the  issuer  tender  offer  by 
means  of  summary  publication  as 
described  in  paragraph  (e)(l)(ii)  of  this 
section,  the  summary  advertisement 
must  not  include  a  transmittal  letter  that 
would  permit  security  holders  to  tender 
securities  sought  in  the  offer  and  must 
disclose  at  least  the  following 
information: 

(i)  The  identity  of  the  issuer  or 
affiliate  making  the  issuer  tender  offer; 

(ii)  The  information  required  by 
§  229.1004(a)(1)  and  §  229.1006(a)  of 
this  chapter; 

(iii)  Instructions  on  how  security 
holders  can  obtain  promptly  a  copy  of 
the  statement  required  by  paragraph 
(d)(1)  of  this  section,  at  the  issuer  or 
affiliate's  expense;  and 

(iv)  A  statement  that  the  information 
contained  in  the  statement  required  by 
paragraph  (d)(1)  of  this  section  is 
incorporated  by  reference. 

(e)  Dissemination  of  tender  offers  to 
security  holders.  (1)  An  issuer  tender 
offer  will  be  deemed  to  be  published, 
sent  or  given  to  security  holders  if  the 
issuer  or  affiliate  making  the  issuer 
tender  offer  complies  fully  with  one  or 
more  of  the  methods  described  in 
paragraph  (e)(l)(i)  or  (e)(2)(ii)  of  this 
section.  For  purposes  of  paragraph 
(e)(l)(ii)  of  this  section,  adequate 
publication  of  the  issuer  tender  offer 
may  require  publication  in  a  newspaper 
with  a  national  circulation,  a  newspaper 
with  metropolitan  or  regional 
circulation,  or  a  combination  of  the  two, 
depending  upon  the  facts  and 
circumstances  involved. 

(i)  Dissemination  of  any  issuer  tender 
offer  by  use  of  stockholder  and  other 
lists: 

(A)  By  mailing  or  otherwise 
furnishing  promptly  a  statement 
containing  the  information  required  by 
paragraph  (d)(1)  of  this  section  to  each 
security  holder  whose  name  appears  on 
the  most  recent  stockholder  list  of  the 
issuer; 

(B)  By  contacting  each  participant  on 
the  most  recent  security  position  listing 
of  any  clearing  agency  within  the 
possession  or  access  of  the  issuer  or 
affiliate  making  the  issuer  tender  offer, 
and  making  inquiry  of  each  participant 
as  to  the  approximate  number  of 
beneficial  owners  of  the  securities 


sought  in  the  offer  that  are  held  by  the 
participant; 

(C)  By  furnishing  to  each  participant 
a  sufficient  number  of  copies  of  the 
statement  required  by  paragraph 
(d)(l)(ii)  of  this  section  for  transmittal  to 
the  beneficial  owners;  and 

(D)  By  agreeing  to  reimburse  each 
participant  promptly  for  its  reasonable 
expenses  incurred  in  forwarding  the 
statement  to  beneficial  owners. 

(ii)  Dissemination  of  certain  cash 
issuer  tender  offers  by  summtiry 
publication: 

(A)  If  the  issuer  tender  offer  is  not 
subject  to  §  240.13e-3  (§  240.13e-3),  by 
making  adequate  publication  of  a 
summary  advertisement  containing  the 
information  required  by  paragraph  (d)(4) 
of  this  section  in  a  newspaper  or 
newspapers,  on  the  date  of 
commencement  of  the  issuer  tender 
offer;  and 

(B)  By  mailing  or  otherwise  furnishing 
promptly  the  statement  required  by 
paragraph  (d)(1)  of  this  section  and  a 
transmittal  letter  to  any  security  holder 
who  requests  a  copy  of  the  statement  or 
transmittal  letter. 

(2)  If  a  material  change  occurs  in  the 
information  published,  sent  or  given  to 
security  holders,  the  issuer  or  affiliate 
must  disseminate  promptly  disclosure 
of  the  change  in  a  manner  reasonably 
calculated  to  inform  security  holders  of 
the  change. 
*        *        »        »        » 

25.  By  revising  §  240.13e-100  to  read 
as  follows: 

§240.13»-100    Schedule  13E-3, 
Transaction  statement  under  section  13(e) 
of  the  Securities  Exchange  Act  of  1934  and 
Rule  13e-3  (S240.13e-3)  thereunder. 

Securities  and  Exchange  Commission, 

Washington.  D.C.  20549 
Rule  13e-3  Transaction  Statement 
under  Section  13(e)  of  the  Securities 
Exchange  Act  of  1934 
(Amendment  No. ) 


(Name  of  the  Issuer)  ~ 

(Names  of  Persons  Filing  Statement) 

(Title  of  Class  of  Securities) 

(CUSIP  Number  of  Class  of  Securities)  

(Name,  Address,  and  Telephone  Numbers  of 
Person  Authorized  to  Receive  Notices  and 
Communications  on  Behalf  of  the  Persons 
Filing  Statement) 

This  statement  is  filed  in  connection 
with  (check  the  appropriate  box): 

a.  [     ]  The  filing  of  solicitation 
materials  or  an  information  statement 
subject  to  Regulation  14A  (§  §  240.14a- 
1  through  240.14b-2),  Regulation  14C 
(§  §  240.14C-1  through  240.14C-101)  or 
Rule  13e-3(c)  (§  240.13e-3(c))  under  the 
Securities  Exchange  Act  of  1934  ("the 
Act"). 


Transaction  valu 


•Set  forth  the 
Is  calculated  anc 


Amount  Previov 
Form  or  Registn 

Filing  Party: 

Date  Filed:    

General  Instni 

A.  File  eigh' 
including  all  t 
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(i),  (ii),  (iii)  or 
a  corporation, 
by  the  items  s 
given  with  re; 
officer  and  di 
(b)  each  perse 
corporation;  e 
officer  and  di 
oor  other  perse 
the  corporatic 

D.  Dependi 
13e-3  transac 
this  statemen 
Commission: 

1.  At  the  sa 
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materials  or  a 
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■100  to  read 


i  Numbers  of 
'Otices  and 
le  Persons 


b.  I    ]  The  filing  of  a  registration 
statement  under  the  Seciirities  Act  of 

1933. 

c.  (     ]  A  tender  offer. 

d.  (    1  None  of  the  above. 
Check  the  following  box  if  the 

soliciting  materials  or  information 
statement  referred  to  in  checking  box  (a) 
are  preliminary  copies:  [     ] 

Cneck  the  following  box  if  the  filing 
is  a  final  amendment  reporting  the 
results  of  the  transaction:  [    1 

1     Calculation  of  FiLihK3  Fee 


Transaction  valuation*      Amount  of  filing  fee 


•Set  forth  the  amount  on  which  the  filing  fee 
is  calculated  and  state  how  it  was  determined. 

[    )  Check  the  box  if  any  part  of  the  fee 
I    is  offset  as  provided  by  §  240.0- 
11(a)(2)  and  identify  the  fifing  with 
which  the  offsetting  fee  was 
previously  paid.  Identify  the 
previous  filing  by  registration 
statement  number,  or  the  Form  or 
Schedule  and  the  date  of  its  filing. 

Amount  Previously  Paid:  

Form  or  Registration  No.: 

Filing  Party: 

Date  Filed: 


General  Instructions 

A.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the 
Commission  if  paper  filing  is  permitted. 

B.  This  filing  must  be  accompanied  by 
a  fee  payable  to  the  Commission  as 
required  by  §  240.0-ll(b). 

C.  If  the  statement  is  filed  by  a  general 
or  limited  partnership,  syndicate  or 
other  group,  the  information  called  for 
by  Items  3,  5,  6, 10  and  11  must  be  given 
with  respect  to:  (i)  each  partner  of  the 
partnership;  (ii)  each  partner  who  is,  or 
functions  as,  a  general  partner  of  the 
limited  partnership;  (iii)  each  member 
of  the  syndicate  or  group;  and  (iv)  each 
person  controlling  the  partner  or 
member.  If  the  statement  is  filed  by  a 
corporation  or  if  a  person  referred  to  in 
(i),  (ii),  (iii)  or  (iv)  of  this  Instruction  is 

a  corporation,  the  information  called  for 
by  the  items  specified  above  must  be 
given  with  respect  to:  (a)  each  executive 
officer  and  director  of  the  corporation; 
(b)  each  person  controlling  the 
corporation;  and  (c)  each  executive 
officer  and  director  of  any  corporation 
or  other  person  ultimately  in  control  of 
the  corporation. 

D.  Depending  on  the  type  of  Rule 
l3e-3  transaction  (§240.13e-3(a)(3)), 
this  statement  must  be  filed  with  the 
Commission: 

1.  At  the  same  time  as  fifing 
preliminary  or  definitive  soliciting 
materials  or  an  information  statement 


under  Regulations  14A  or  14C  of  the 
Act; 

2.  At  the  same  time  as  filing  a 
registration  statement  under  the 
Securities  Act  of  1933; 

3.  As  soon  as  practicable  on  the  date 
a  tender  offer  is  first  published,  sent  or 
given  to  secxu"ity  holders;  or 

4.  At  least  30  days  before  any 
purchase  of  securities  of  the  class  of 
securities  subject  to  the  Rule  13e-3 
transaction,  if  the  transaction  does  not 
involve  a  solicitation,  an  information 
statement,  the  registration  of  securities 
or  a  tender  offer,  as  described  in 
paragraphs  1 ,  2  or  3  of  this  Instruction; 
and 

5.  If  the  Rule  13e-3  transaction 
involves  a  series  of  transactions,  the 
issuer  or  affiliate  must  file  this 
statement  at  the  time  indicated  in 
paragraphs  1  through  4  of  this 
Instruction  for  the  first  transaction  and 
must  amend  the  schedule  promptly 
with  respect  to  each  subsequent 
transaction. 

E.  If  an  item  is  inapplicable  or  the 
answer  is  in  the  negative,  so  state.  The 
statement  published,  sent  or  given  to 
security  holders  may  omit  negative  and 
not  applicable  responses,  except  that 
responses  to  Items  7,  8  and  9  of  this 
schedule  must  be  provided  in  full.  If  the 
schedule  includes  any  information  that 
is  not  published,  sent  or  given  to 
security  holders,  provide  that 
information  or  specifically  incorporate 
it  by  reference  tmder  the  appropriate 
item  number  and  heading  in  the 
schedule.  Do  not  recite  the  text  of 
disclosure  requirements  in  the  schedule 
or  any  document  published,  sent  or 
given  to  security  holders.  Indicate 
clearly  the  coverage  of  the  requirements 
without  referring  to  the  text  of  the  items. 

F.  Information  contained  in  exhibits 
to  the  statement  may  be  incorporated  by 
reference  in  answer  or  partial  answer  to 
any  item  unless  it  would  render  the 
answer  misleading,  incomplete,  unclear 
or  confusing.  A  copy  of  any  information 
that  is  incorporated  by  reference  or  a 
copy  of  the  pertinent  pages  of  a 
document  containing  the  information 
must  be  submitted  with  this  statement 
as  an  exhibit,  unless  it  was  previously 
filed  with  the  Commission 
electronically  on  EDGAR.  If  an  exhibit 
contains  information  responding  to 
more  than  one  item  in  the  schedule,  all 
information  in  that  exhibit  may  be 
incorporated  by  reference  once  in 
response  to  the  several  items  in  the 
schedule  for  which  it  provides  an 
answer.  Information  incorporated  by 
reference  is  deemed  filed  with  the 
Commission  for  all  purposes  of  the  Act. 

G.  If  the  Rule  13e-3  transaction  also 
involves  a  transaction  subject  to 


Regulation  14A  (§  §  240.14a-l  through 
240.14b-2)  or  14C  (§  §  240.14C-1 
through  240.14C-101)  of  the  Act,  the 
registration  of  securities  under  the 
Securities  Act  of  1933  and  the  General 
Rules  and  Regulations  of  that  Act,  or  a 
tender  offer  subject  to  Regulation  14D 
(§  §  240.14d-l  through  240.14d-101)  or 
§  240.13e— 4,  this  statement  must 
incorporate  by  reference  the  information 
contained  in  the  proxy,  information, 
registration  or  tender  offer  statement  in 
answer  to  the  items  of  this  statement. 

H.  The  information  required  by  the 
items  of  this  statement  is  intended  to  be 
in  addition  to  any  disclosure 
requirements  of  any  other  form  or 
schedule  that  may  be  filed  with  the 
Commission  in  connection  with  the 
Rule  13e-3  transaction.  If  those  forms  or 
schedules  require  less  information  on 
any  «opic  than  this  statement,  the 
requirements  of  this  statement  control. 

I.  If  the  Rule  13e-3  transaction 
involves  a  tender  offer,  then  a  combined 
statement  on  Schedules  13E-3  and  TO 
may  be  filed  with  the  Commission 
under  cover  of  Schedule  TO  (§  240.14d- 
100).  See  Instruction  J  of  Schedule  TO 
(§240.14d-100). 

J.  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in 
this  statement  may  omit  any 
information  previously  disclosed  in  this 
statement. 

Item  1.  Summary  Term  Sheet 

Furnish  the  information  required  by 
Item  1001  of  Regulation  M-A 
(§  229.1001  of  this  chapter). 

Item  2.  Subject  Company  Information 

Furnish  the  information  required  by 
Item  1002  of  Regulation  M-A 
(§  229.1002  of  this  chapter). 

Item  3.  Identity  and  Background  of 
Filing  Person 

Furnish  the  information  required  by 
Item  1003(a)  through  (c)  of  Regulation 
M-A  (§  229.1003  of  this  chapter). 

Item  4.  Terms  of  the  Transaction 

Furnish  the  information  required  by 
Item  1004(a)  and  (c)  through  (f)  of 
Regulation  M-A  (§  229.1004  of  this 
chapter). 

Item  5.  Past  Contacts,  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by 
Item  1005(a)  through  (c)  and  (e)  of 
Regulation  M-A  (§  229.1005  of  this 
chapter). 

Item  6.  Piu-pose  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  by 
Item  1006(b)  and  (c)(1)  through  (8)  of 
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Regulation  M-A  (§229.1006  of  tliis 
chapter). 

Instruction  to  Item  6 

In  providing  the  information  specified  in 
Item  1006(c)  for  this  item,  discuss  any 
activities  or  transactions  that  would  occur 
after  the  Rule  13e-3  transaction. 

Item  7.  Pxirposes,  Alternatives,  Reasons 
and  Effects 

Furnish  the  information  required  by 
Item  1013  of  Regulation  M-A 
(§  229.1013  of  this  chapter). 

Item  8.  Fairness  of  the  Transaction 

Furnish  the  information  required  by 
Item  1014  of  Regulation  M-A 
(§  229.1014  of  this  chapter). 

Item  9.  Reports,  Opinions,  Appraisals 
and  Negotiations 

Furnish  the  information  required  by 
Item  1015  of  Regulation  M-A 
(§229.1015  of  this  chapter). 

Item  10.  Source  and  Amounts  of  Funds 
or  Other  Consideration 

Furnish  the  information  required  by 
Item  1007  of  Regulation  M-A 
(§  229.1007  of  this  chapter). 

Item  11.  hiterest  in  Securities  of  the 
Subject  Company 

Furnish  the  information  required  by 
Item  1008  of  Regulation  M-A 
(§  229.1008  of  this  chapter). 

Item  12.  The  Solicitation  or 
Recommendation 

Furnish  the  information  required  by 
Item  1012(d)  and  (e)  of  Regulation  M- 
A  (§  229.1012  of  this  chapter). 

Item  13.  Financial  Statements 

Furnish  the  information  required  by 
Item  1010(a)  through  (b)  of  RegulaUon 
M-A  (§  229.1010  of  this  chapter)  for  the 
issuer  of  the  subject  class  of  securities. 

Instructions  to  Item  13 

1.  The  disclosure  materials  disseminated  to 
security  holders  may  contain  the  summarized 
financial  information  required  by  Item 
1010(c)  of  Regulation  M-A  (§229.1010  of  this 
chapter)  instead  of  the  financial  information 
required  by  Item  1010(a)  and  (b).  In  that  case, 
the  financial  information  required  by  Item 
1010(a)  and  (b)  of  Regulation  M-A  must  be 
disclosed  directly  or  incorporated  by 
reference  in  the  statement.  If  summarized 
financial  information  is  disseminated  to 
security  holders,  include  appropriate 
instructions  on  hov^r  more  complete  financial 
information  can  be  obtained.  If  the 
simimarized  financial  information  is 
prepared  on  the  basis  of  a  comprehensive 
body  of  accounting  principles  other  than  U.S. 
GAAP,  the  summarized  financial  information 
must  be  accompanied  by  a  reconciliation  as 
described  in  Instruction  2. 

2.  If  the  financial  statements  required  by 
this  Item  are  prepared  on  the  basis  of  a 


comprehensive  body  of  accounting  principles 
other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  1 7  of  Form  20-F  (§  249.220f  of  this 
chapter). 

3.  The  filing  person  may  incorporate 
by  reference  financial  statements 
contained  in  any  document  filed  with 
the  Commission,  solely  for  the  purposes 
of  this  schedule,  if:  (a)  the  financial 
statements  substantially  meet  the 
requirements  of  this  Item:  (b)  an  express 
statement  is  made  that  the  financial 
statements  are  incorporated  by 
reference;  (c)  the  matter  incorporated  by 
reference  is  clearly  identified  by  page, 
paragraph,  caption  or  otherwise:  and  (d) 
if  the  matter  incorporated  by  reference 
is  not  filed  with  this  Schedule,  an 
indication  is  made  where  the 
information  may  be  inspected  and 
copies  obtained.  Financial  statements 
that  are  required  to  be  presented  in 
comparative  form  for  two  or  more  fiscal 
years  or  periods  may  not  be 
incorporated  by  reference  unless  the 
material  incorporated  by  reference 
includes  the  entire  period  for  which  the 
comparative  data  is  required  to  be  given. 
See  General  Instruction  F  to  this 
Schedule. 

Item  14.  Persons/Assets.  Retained. 
Employed,  Compensated  or  Used 

Furnish  the  information  required  by 
Item  1009  of  Regulation  M-A 
(§229.1009  of  this  chapter). 

Item  15.  Additional  Information 

Furnish  the  information  required  by 
Item  1011(b)  of  Regulation  M-A 
(§229.1011  of  this  chapter). 

Item  16.  Exhibits 

File  as  an  exhibit  to  the  Schedule  all 
documents  specified  in  Item  1016(a) 
through  (d).  (f)  and  (g)  of  Regulation  M- 
A  (§  229.1016  of  this  chapter). 

Signature.  After  due  inquiry  and  to 
the  best  of  my  knowledge  and  belief,  I 
certify  that  the  information  set  forth  in 
this  statement  is  true,  complete  and 
correct. 


signature.  See  §  240.12b-ll  with  respect 
to  signature  requirements. 

26.  By  removing  and  reserving 
§240.136-101. 


§  240.1 4a-4    [Amended] 

27.  By  amending  §  240.14a-4. 
paragraph  (f),  remove  the  words  ",  or 
mailed  for  filing  to,". 

28.  By  amending  §  240.14a-6  to 
remove  the  phrase  ".or  mailed  for  filing 
to,"  from  the  first  sentence  of  paragraph 
(b)  and  paragraph  (c):  remove  the  note 
following  paragraph  (b);  revise 
paragraphs  (e)  and  (j);  remove  the 
phrase  "Form  S-4  (17  CFR  229.25)  of 
Form  F-4  (17  CFR  229.34)."  from 
paragraph  (1)  and  in  its  place  add 
"Forms  C  (§  239.6  of  this  chapter)  or 
SB-3  (§  239.11  of  this  chapter)":  and 
add  paragraph  (o)  to  read  as  follows: 

§240.14a-«    Filing  requirements. 

*        *        *        »        • 

(e)  Public  availability  of  information. 
All  copies  of  preliminary  proxy 
statements  and  forms  of  proxy  filed 
under  paragraph  (a)  of  this  section  must 
be  clearly  marked  "Preliminary  Copies," 
and  will  be  deemed  immediately 
available  for  public  inspection. 
***** 

(j)  Merger  proxies.  Any  proxy 
statement,  form  of  proxy  or  other 
soliciting  material  required  to  be  filed 
by  this  section  that  also  is  included  in 
a  registration  statement  filed  under  the 
Securities  Act  of  1933  on  Forms  C 
(§  239.6  of  this  chapter).  SB-3  (§  239.11 

of  this  chapter)  or  N-14  (§  239.23  of  this 
chapter)  or  filed  under  §  §  230.424  or 
230.425  of  this  chapter  may  be  filed 
only  under  the  Securities  Act.  and  will 
be  deemed  to  be  filed  under  this  section. 
In  that  case,  the  fee  required  under 
paragraph  (i)  of  this  section  need  not  be 
paid. 


(Signature)    

(Name  and  title) 
(Date) 


Instruction  to  Signature: 

The  statement  must  be  signed  by  the 
filing  person  or  that  person's  authorized 
representative.  If  the  statement  is  signed 
on  behalf  of  a  person  by  an  authorized 
representative  (other  than  an  executive 
officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of 
the  representative's  authority  to  sign  on 
behalf  of  the  person  must  be  filed  with 
the  statement.  The  name  and  any  title  of 
each  person  who  signs  the  statement 
must  be  typed  or  printed  beneath  the 


(o)  Solicitations  before  furnishing  a 
definitive  proxy  statement.  Solicitations 
that  are  published,  sent  or  given  to 
security  holders  before  they  have  been 
furnished  a  definitive  proxy  statement 
must  be  made  in  accordance  with 
§  §  240.14a-ll  or  240.14a-12. 

§240.148-11    [Amended] 

29.  By  amending  §240.14a-ll  in 
paragraph  (c)  remove  the  words  ".or 
mailed  for  filing  to."  from  the  first 
sentence. 

30.  By  revising  the  section  heading 
and  §  240.14a-12  to  read  as  follows: 

§  240.148-12    Solicitation  before  furnishing 
written  proxy  statement. 

(a)  Notwithstanding  the  provisions  of 
§  240.14a-3(a),  a  solicitation  (other  than 
one  subject  to  §  240.14a-ll)  may  be 


made  before  f 
with  a  writtei 
the  requiremt 

(1)  No  form 
security  holdi 
written  proxy 
§240.14a-3(a; 
holders; 

(2)  Each  CO 
connection  w 
includes: 

(i)  The  idei 
the  solicitatic 
Instruction  3 
(§240.14a-10 
their  interest! 
security  hold 

(ii)  A  prom 
language  adv 
read  the  prox 
available  bee 
information, 
advise  invest 
proxy  statem 
dociunents  ft 
and  explain  y 
from  the  issu 

(3)  A  writti 
the  requirem 
sent  or  given 
solicited  pur 
earliest  pract 

(b)  Any  so! 
sent  or  given 
accordance  v 
section  must 
Commission 
material  is  p 
security  hole 
material  mu: 
with,  or  mail 
national  sect 
which  any  cl 
registrant  is 
soliciting  m£ 
page  in  ^e  f 
14A(§  240.1 
box  on  the  ci 
SoUciting  m, 
registered  of 
under  §  230. 
be  deemed  t 

Instructions  t( 

1.  Coram  un 
by  §  230.169  c 
under  this  sec 

2.  If  paper  f 
cx>pies  of  the ! 
Commission. 

3.  Any  com 
rule  after  the  i 
file  but  before 
specify  that  tl 
available  and 
disseminatioi 


Federal  Register /Vol.  63,  No.  233 /Friday,  December  4,  1998 /Proposed  Rules 67381 


made  before  furnishing  secairity  holders 
with  a  written  proxy  statement  meeting 
the  requirements  of  §  240.14a-3(a)  if: 

(1)  No  form  of  proxy  is  furnished  to 
security  holders  before  a  definitive 
written  proxy  statement  required  by 
§240.14a-3(a)  is  furnished  to  security 
holders; 

(2)  Each  communication  made  in 
connection  with  the  solicitation 
includes: 

(i)  The  identity  of  the  participants  in 
the  solicitation  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§240.14a-101))  and  a  description  of 
their  interests  direct  or  indirect,  by 
security  holdings  or  otherwise;  and 

(ii)  A  prominent  legend  in  clear,  plain 
language  advising  security  holders  to 
read  the  proxy  statement  when  it  is 
available  because  it  contains  important 
information.  The  legend  also  must 
advise  investors  that  they  can  get  the 
proxy  statement  and  other  filed 
docimients  for  free  at  the  SEC's  web  site 
and  explain  which  documents  are  free 
from  the  issuer;  and 

(3)  A  written  proxy  statement  meeting 
the  requirements  of  this  regulation  is 
sent  or  given  to  security  holders 
solicited  pursuant  to  this  section  at  the 
earliest  practicable  date. 

Cb)  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  filed  with  the 
Commission  no  later  than  the  date  the 
material  is  published,  sent  or  given  to 
security  holders.  Three  copies  of  the 
material  must  at  the  same  time  be  filed 
with,  or  mailed  for  filing  to,  each 
national  securities  exchange  upon 
which  any  class  of  securities  of  the 
registrant  is  listed  and  registered.  The 
soliciting  material  must  include  a  cover 
page  in  the  form  set  forth  in  Schedule 
14A  (§  240.14a-101)  and  the  appropriate 
box  on  the  cover  page  must  be  marked. 
SoUciting  material  in  connection  with  a 
registered  offering  must  be  filed  only 
under  §  230.425  of  this  chapter,  and  will 
be  deemed  to  be  filed  under  this  section. 

instructions  to  §240. 14a- 12 

1.  Communications  of  the  type  described 
by  §  230.169  of  this  ciiapter  need  not  be  filed 
under  this  section. 

2.  If  paper  filing  is  permitted,  file  eight 
copies  of  the  soliciting  material  with  the 
Commission. 

3.  Any  communications  made  under  this 
nile  after  the  definitive  proxy  statement  is  on 
file  but  before  it  is  disseminated  also  must 
specify  that  the  proxy  statement  is  publicly 
available  and  the  anticipated  date  of 
dissemination. 

I     31.  By  amending  §  240.14a-101  on  the 
•cover  page  by  removing  the  box  and 
accompanying  text  "Confidential,  for 
Use  of  the  Commission  Only  (as 


permitted  by  Rule  14a-6(e)(2))"; 
removing  Notes  D.3  and  D.4;  in  Note  G, 
redesignate  the  second  paragraph  (2)(e) 
and  paragraphs  (2)(f),  (2)(g)  and  (2)(h)  as 
paragraphs  (2)(fl,  (2)(g),  (2)(h)  and  (2)(i), 
in  newly  redesignated  paragraph  (2)(f) 
and  paragraph  (3)(f).  revising  the 
reference  "Items  13  or  14"  to  read  "Item 
13",  removing  newly  redesignated 
paragraphs  (2)(h)  and  (2)(i)  and 
paragraphs  (3)(h)  and  (3)(i),  adding  the 
word  "and"  after  newly  redesignated 
paragraph  (2)(f)  and  paragraph  (3)(f), 
and  removing  the  semicolons  after 
newly  redesignated  paragraph  (2)(g)  and 
paragraph  (3)(g)  and  in  their  place  add 
a  period;  and  revising  Item  14  to  read 
as  follows: 

§  240. 1 4a-1 01    Schedule  1 4A    Information 
required  In  proxy  statement 

***** 

Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters.  (See 
Notes  A  and  D  at  the  beginning  of  this 
Schedule.) 

Instructions  to  Item  14 

1.  In  transactions  in  which  the 
consideration  consists  wholly  or  in  part  of 
securities  registered  under  the  Securities  Act 
of  1933,  furnish  the  information  required  by 
Form  C  (§  239.6  of  this  chapter)  or  Form  SB- 
3  (§  239.11  of  this  chapter),  as  applicable, 
instead  of  this  Item.  Only  a  Form  C  (or  Form 
SB-3)  must  be  filed  in  accordance  with 
§240.l4a-«(j). 

2.  In  transactions  in  which  the 
consideration  consists  wholly  of  cash, 
information  about  the  acquiring  company 
required  by  paragraph  (c)(1)  of  this  Item  need 
not  be  provided  unless  the  information  is 
material  to  an  informed  voting  decision  (e.g., 
the  security  holders  of  the  target  company  are 
voting  and  financing  is  not  assured). 
Additionally,  if  only  the  security  holders  of 
the  target  company  are  voting: 

i.  Financial  infonnation  in  paragraphs 
(b)(8)-{ll)  of  this  Item  need  not  be  provided; 
and 

ii.  Information  about  the  target  company  in 
paragraph  (c)(2)  of  this  Item  need  not  be 
provided.  However,  the  information  required 
by  paragraph  (c)(2)  of  this  Item  must  be 
provided  if  the  transaction  is  a  going-private 
(as  defined  by  §  240.13e-3)  or  roll-up  (as 
described  by  Item  901  of  Regulation  S-K 
(§  229.901  of  this  chapter))  transaction. 

3.  In  transactions  in  which  the 
consideration  consists  wholly  of  securities 
exempt  under  the  Securities  Act  of  1933  or 
partially  of  exempt  securities  and  partially  of 
cash,  information  about  the  acquiring 
company  required  by  paragraph  (c)(1)  of  this 
Item  need  not  be  provided  if  only  the 
security  holders  of  the  acquiring  company 
are  voting,  unless  the  information  is  material 
to  an  informed  voting  decision.  Additionally, 
if  only  the  security  holders  of  the  target 
company  are  voting,  information  about  the 
target  company  in  paragraph  (c)(2)  of  this 
Item  need  not  be  provided.  However,  the 
information  required  by  paragraph  (c)(2*  of 
this  Item  must  be  provided  if  the  transaction 


is  a  going-private  (as  defined  by  §  240.13e- 
3)  or  roll-up  (as  described  by  Item  901  of 
Regulation  S-K  (§  229.901  of  this  chapter)) 
transaction. 

4.  The  information  required  by  paragraphs 
(b)(8)-(ll)  and  (c)  need  not  be  provided  if  the 
plan  being  voted  on  involves  only  the 
acquiring  company  and  one  or  more  of  its 
totally  held  subsidiaries  and  does  not  involve 
a  liquidation  or  a  spin-off. 

5.  To  facilitate  compliance  with  Rule  2- 
02(a)  of  Regulation  S-X  (§  210.2-02(a)  of  this 
chapter)  (technical  requirements  relating  to 
accountants'  reports),  one  copy  of  the 
definitive  proxy  statement  filed  with  the 
Commission  must  include  a  signed  copy  of 
the  accountant's  report.  If  the  financial 
statements  are  incorpxjrated  by  reference,  a 
signed  copy  of  the  accountant's  report  must 
be  filed  with  the  definitive  proxy  statement 

6.  Notwithstanding  the  provisions  of 
Regulation  S-X,  no  schedules  other  than 
those  prepared  in  accordance  with 

§§  210.12-15,  210.12-28  and  210.12-29  of 
this  chapter  (or,  for  management  investment 
companies,  §§210.12-12  through  210.12-14 
of  this  chapter)  of  that  regulation  need  be 
furnished  in  the  proxy  statement. 

7.  If  the  preliminary  proxy  material 
incorporates  by  reference  financial 
statements  required  by  this  Item,  a  draft  of 
the  financial  statements  must  be  furnished  to 
the  Commission  staff  upon  request  if  the 
document  from  which  they  are  incorjxjrated 
hab*not  been  filed  with  or  furnished  to  the 
Commission. 

8.  Unless  registered  on  a  national  securities 
exchange  or  otherwise  required  to  furnish 
such  information,  registered  investment 
companies  need  not  furnish  the  information 
required  by  paragraphs  (b)(8)  and  (b)(9)  of 
this  Item  or  paragraphs  (h),  (i)  and  (j)  of  Item 
14  of  Form  C(§  239.6). 

9.  A  registered  management  investment 
company  need  not  comply  with  paragraphs 
(a),  (d),  (h),  (i),  (j)  and  (1)  of  Item  14  of  Form 
C  (§  239.6). 

(a)  Applicability.  If  action  is  to  be  taken 
with  resp>ect  to  any  of  the  following 
transactions,  provide  the  information 
required  by  this  Item: 

(1)  A  merger  or  consolidation; 

(2)  An  acquisition  of  securities  of  another 
person; 

(3)  An  acquisition  of  any  other  going 
business  or  the  assets  of  a  going  business; 

(4)  A  sale  or  other  transfer  of  all  or  any 
substantial  part  of  assets;  or 

(5)  A  liquidation  or  dissolution. 

(b)  Transaction  infonnation.  Provide  the 
following  information  for  each  of  the  parties 
to  the  transaction  unless  otherwise  specified: 

(1)  Summary  tenn  sheet.  The  information 
required  by  Item  1001  of  Regulation  M-A 
(§229.1001  of  this  chapter). 

(2)  Contact  information.  The  name, 
complete  mailing  address  and  telephone 
number  of  the  principal  executive  offices. 

(3)  Business  conducted.  A  brief  description 
of  the  general  nature  of  the  business 
conducted. 

(4)  Terms  of  the  transaction.  The 
information  required  by  Item  1004(a)(2)  of 
Regalation  M-A  (§  229.1004  of  this  chapter). 

(5)  Regulatory  approvals.  A  statement  as  to 
whether  any  federal  or  state  regulatory 
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requirements  must  be  complied  with  or 
approval  must  be  obtained  in  connection 
with  the  transaction  and,  if  so.  the  status  of 
the  compliance  or  approval. 

(6)  Reports,  opinions,  appraisals.  If  a 
report,  opinion  or  appraisal  materially 
relating  to  the  transaction  has  been  received 
from  an  outside  party,  and  such  report, 
opinion  or  appraisal  is  referred  to  in  the 
proxy  statement,  furnish  the  information 
required  by  Item  1015(b)  of  Regulation  M-A 
(§  229.1015  of  this  chapter). 

(7)  Past  contacts,  transactions  or 
negotiations.  The  information  required  by 
Items  1005(b)  and  1011(a)(1)  of  Regulation 
M-A  (§  229.1005  of  this  chapter  and 

§  229.1011  of  this  chapter),  for  the  parties  to 
the  transaction  and  their  affiliates  during  the 
periods  for  which  financial  statements  are 
presented  or  incorporated  by  reference  under 
this  Item. 

(8)  Selected  financial  data.  The  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  (§  229.301  of  this  chapter). 

(9)  Pro  forma  selected  financial  data.  If 
material,  the  information  required  by  Item 
301  of  RegulaUon  S-K  (§  229.301  of  this 
chapter),  showing  the  pro  forma  effect  of  the 
transaction. 

(10)  Pro  forma  information.  In  a  table 
designed  to  facilitate  comparison,  historical 
and  pro  forma  per  share  data  of  the  acquiring 
company  and  historical  and  equivalent  pro 
forma  per  share  data  of  the  target  company 
for  the  following  Items: 

(i)  Book  value  per  share  as  of  the  date 
financial  data  is  presented  pursuant  to  Item 
301  of  Regulation  S-K  (§  229.301  of  this 
chapter); 

(ii)  Cash  dividends  declared  per  share  for 
the  periods  for  which  financial  data  is 
presented  pursuant  to  Item  301  of  Regulation 
S-K  (§  229.301  of  this  chapter):  and 

(iii)  Income  (loss)  per  share  from 
continuing  operations  for  the  periods  for 
which  financial  data  is  presented  pursuant  to 
Item  301  of  Regulation  S-K  (§229.301  of  this 
chapter). 

InstnicUons  to  Pamgraphs  (b)(9)  and  (b)(10) 

1.  For  a  business  combination  accounted 
for  as  a  purchase,  present  the  financial 
information  required  by  paragraphs  {b)(9) 
and  (b)(10)  only  for  the  most  recent  fiscal 
year  and  interim  period.  For  a  business 
combination  accounted  for  as  a  pooling, 
present  the  financial  information  required  by 
paragraphs  (b)(9)  and  (b)(10)  (except  for 
mformation  with  regard  to  book  value)  for 
the  most  recent  three  fiscal  years  and  interim 
period.  For  purposes  of  these  paragraphs, 
book  value  information  need  only  be 
provided  for  the  most  recent  balance  sheet 
date. 

2.  Calculate  the  equivalent  pro  forma  per 
share  amounts  for  one  share  of  the  company 
being  acquired  by  multiplying  the  exchange 
ratio  times  each  of: 

(i)  The  pro  forma  income  (loss)  per  share 
before  non-recurring  charges  or  credits 
directly  attributable  to  the  transaction; 

(ii)  The  pro  forma  book  value  per  share- 
and 

(iii)  The  pro  forma  dividends  per  share  of 
the  acquiring  company. 

(11)  Financial  information.  If  material, 
financial  information  required  by  Article  11 


of  Regulation  S-X  (§210.10-01  through 
§229.11-03  of  this  chapter)  with  respect  to 
this  transaction. 

Instructions  to  Paragraph  (b)(lJ) 

1.  Present  any  Article  11  information 
required  by  the  other  Items  of  this  schedule 
(where  not  incorporated  by  reference) 
together  with  the  information  provided  under 
this  Item.  In  presenting  this  information,  you 
must  clearly  distinguish  between  this 
transaction  and  any  other. 

2.  You  need  only  show  the  pro  forma  effect 
that  this  transaction  has  on  any  pro  forma 
financial  information  that: 

(i)  Is  incorporated  by  reference;  and 
(ii)  Reflects  all  prior  transactions, 
(c)  Information  about  the  parties  to  the 
transaction. 

(1)  Acquiring  company.  Furnish  the 
information  required  by  Part  II  (Registrant 
Information)  of  Form  C  (§  239.6  of  this 
chapter)  or  Form  SB-3  (§§239.11  of  this 
chapter)  for  the  acquiring  company. 
However,  financial  statements  need  only  be 
presented  for  the  latest  two  fiscal  years  and 
interim  period. 

(2)  Acquired  company.  Furnish  the 
information  required  by  Part  III  (InformaUon 
with  Respect  to  the  Company  Being 
Acquired)  of  Form  C  (§  239.6  of  this  chapter). 

Instruction  to  Paragraph  (c) 

Information  may  be  incorporated  by 
reference  to  the  same  extent  as  permitted  by 
Forms  C  (§  239.6  of  this  chapter)  and  SB-3 
(§239.11  of  this  chapter). 

§240.14c-2    [Amendecq 

32.  By  amending  the  introductory  text 
in  paragraph  (a)  of  §  240.14c-2  by 
removing  the  reference  "Form  S-^  or  F- 
4  (§  239.25  or  §  239.34  of  this  chapter)" 
and  in  its  place  add  "Form  C  or  SB-3 
(§  239.6  or  §  239.11  of  this  chapter)"; 
removing  the  reference  "Form  S-4  (17 
CFR  229.25)  or  Form  F-4  (17  CFR 
229.34)"  in  paragraph  (c)  and  in  its 
place  add  "Form  C  or  SB-3  (§  239.6  or 
§239.11  of  this  chapter)". 

33.  By  amending  §  240.14c-5  by 
removing  the  phrase  ",  or  mailed  for 
filing  to,"  from  the  first  sentence  of 
paragraph  (b);  removing  the  note 
following  paragraph  (b);  revising 
paragraph  (d);  removing  the  reference  in 
paragraph  (f)  "Form  N-14,  S-4,  or  F-4 
(§  239.23.  §  239.25  or  §  239.34  of  this 
chapter)"  and  in  its  place  add  "Form  C 
SB-3,  or  N-14  (§  239.6,  §  239.11  or 
§  239.23  of  this  chapter)";  removing  the 
reference  in  paragraph  (f)  "Form  N-14. 
S-4,  or  F-4"  and  in  its  place  add  "Form 
C,  SB-3,  or  N-14  (§  239.6,  §  239.11  or 
§  239.23  of  this  chapter)"  to  read  as 
follows: 


ahd  will  be  deemed  immediately 
available  for  public  inspection. 

*        *        •        *        • 

§240.14c-101    [Amended] 

34.  By  amending  the  cover  page  of 
§240.14c-101  by  removing  the  box  and 
accompanying  text  "Confidential,  for 
Use  of  the  Commission  Only  (as 
permitted  by  Rule  14c-5(d)(2))". 

35.  By  amending  §240.1 4d-l  by 
removing  the  reference  "Schedules 
14E>-1"  in  the  introductory  text  of 
paragraph  (b)  and  adding  in  its  place 
"Schedules  TO";  redesignating 
paragraphs  (e)(1),  (e)(2),  {e){3),  (e)(4). 
(e)(5),  (e)(6)  and  (e)(7)  as  paragraphs 
(e)(2).  (e)(7),  {e)(5),  (e)(1),  (e)(9),  (e)(3) 
and  (e)(6),  respectively;  in  newly 
redesignated  paragraph  (e)(1)  remove 
the  reference  "Rule  14d-3,  Rule  14d- 
9(d)  and  Item  6  of  Schedule  14I>-1"  and 
in  its  place  add  "Rule  14d-3  and  Rule 
14d-9(d)";  and  adding  new  paragraphs 
(e)(4)  and  (e)(8)  to  read  as  follows: 

§  240.14d-1    Scope  of  and  definitions 
applicable  to  regulations  14D  and  14E. 

•         *         *         »         » 

(e)  Definitions.  *   •   • 

(4)  The  term  initial  offering  period 
means  the  period  from  the  time  the  offer 
commences  until  all  minimum  time 
periods,  including  extensions,  required 
by  Regulations  14D  (§§  240.14d-l 
through  240.14d-103)  and  14E 
(§§240.14e-l  through  240.14e-8)  have 
been  satisfied  and  all  conditions  to  the 
offer  have  been  satisfied  or  waived 
within  these  time  periods. 

*  *        »        *        • 

(8)  The  term  "subsequent  offering 
period"  means  the  ten  business  day 
period  immediately  following  the  initial 
offering  period  meeting  the  conditions 
specified  in  §  240.14d-ll. 

*  •        *        *        » 

36.  By  revising  the  section  heading 
and  §240.14d-2  to  read  as  follows: 


§240.140-5    Filing  requirements. 
*         •         »         *         * 

(d)  Public  availability  of  information. 
All  copies  of  material  filed  under 
paragraph  (a)  of  this  section  must  be 
clearly  marked  "Preliminary  Copies," 


§  240. 1 4d-2    Commencement  of  a  tender 
offer. 

(a)  Date  of  commencement.  A  bidder 
will  have  commenced  its  tender  offer  for 
purposes  of  section  14(d)  of  the  Act  (15 
U.S.C.  78n)  and  the  rules  promulgated 
thereunder  at  12:01  a.m.  on  the  date 
when  the  bidder  has  first  published, 
sent  or  given  the  means  to  tender  to 
security  holders.  For  purposes  of  this 
section,  the  means  to  tender  includes 
the  transmittal  form  or  a  statement 
regarding  how  the  transmittal  form  may 
be  obtained. 

(b)  Pre-commencement 
communications.  A  communication  by 
the  bidder  will  not  be  deemed  to 
constitute  commencement  of  a  tender 
offer  if: 


Instructions  U 
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COmmunicati 
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(1)  It  does  not  include  the  means  for 
security  holders  to  tender  their  shares 
into  the  offer;  and 

(2)  All  written  communications 
relating  to  the  tender  offer,  from  and 
including  the  first  public 
announcement,  are  filed  under  cover  of 
Schedule  TO  (§  240.14d-100)  with  the 
Commission  as  soon  as  practicable  on 
the  date  of  the  communication.  The 
bidder  also  must  deliver  to  the  subject 
company  and  any  other  bidder  for  the 
same  class  of  seciuities  the  first 
communication  that  discloses  the 
identities  of  the  bidder  and  the  subject 
company,  the  amount  and  class  of 
securities  sought,  and  the  price  or  range 
of  prices  offered,  as  soon  as  practicable 
on  the  date  of  the  commimication. 

btstructions  to  Paragraph  (b)(2) 

1.  The  box  on  the  front  of  Schedule  TO 
indicating  that  the  filing  contains  pre- 
commencement  communications  must  be 
checked. 

2.  Any  communications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §  230.425  of  this  chapter  and 
will  be  deemed  to  have  been  filed  under  this 
section  as  well. 

3.  Each  pre-commencement 
communication  must  include  a  prominent 
legend  in  clear,  plain  language  advising 
seau'ity  holders  to  read  the  tender  offer 
statement  when  it  is  available  because  it 
contains  important  information.  The  legend 
also  must  advise  investors  that  they  can  get 
the  tender  offer  statement  and  other  filed 
documents  for  free  at  the  SEC's  web  site  and 
explain  which  dociunents  are  free  from  the 
issuer. 

4.  For  pre-conunencement  communications 
in  connection  with  registered  exchange 
offers,  also  see  §§  230.135,  230.166,  230.167, 
230.168  and  230.169  of  this  chapter. 

1  5.  Communications  of  the  type  described 
Tinder  §  230.169  need  not  be  filed  under  this 
section. 

(c)  Filing  and  other  obligations 
triggered  by  commencement.  As  soon  as 
practicable  on  the  date  of 
commencement,  a  bidder  must  comply 
with  the  filing  requirements  of 
§  240.14d-3(a),  the  dissemination 
requirements  of  §  240.14d-4(a)  or  (b), 
and  the  disclosure  requirements  of 
$240.14d-6(a). 

37.  By  amending  §  240.14d-3  by 
removing  the  reference  "Schedule  14I>- 
1"  in  paragraphs  (a)(1),  (a)(2),  (a)(2)(ii), 
the  introductory  text  of  (a)(3),  and 
paragraph  (c)  each  time  it  appears  and 
adding  in  its  place  "Schedule  TO"; 
removing  the  word  "ten  copies  of 'in 
paragraphs  (a)(1);  and  revising 
paragraph  (b)  to  read  as  follows: 

f240.14<t-3    Filing  and  transmission  Of 
tender  offer  statenwnL 


(b)  Post-commencement  amendments 
and  additional  materials.  The  bidder 
making  the  tender  offer  must  file  with 
the  Commission: 

(1)  An  amendment  to  Schedule  TO 

(§  240.14d-100)  reporting  promptly  any 
material  changes  in  the  information  set 
forth  in  the  schedule  previously  filed 
and  including  copies  of  any  additional 
tender  offer  materials  as  esdiibits;  and 

(2)  A  final  amendment  to  Schedule 
TO  (§  240.1 4d-100)  reporting  promptly 
the  results  of  the  tender  offer. 

Instruction  to  Paragraph  (b) 

A  copy  of  any  additional  tender  offer 
materials  or  amendment  filed  under  this 
section  must  be  sent  promptly  to  the  subject 
company  and  to  any  exchange  and/or  NASD, 
as  required  by  paragraph  (a)  of  this  section, 
but  in  no  event  later  than  the  date  the 
materials  are  first  published,  sent  or  given  to 
security  holders. 


38.  Amend  §  240.14d-4  by  revising 
the  section  heading  and  adding 
introductory  text  to  §  240.14d-4; 
revising  the  introductory  text  of 
paragraph  (a);  removing  paragraph 
(a)(1);  redesignating  paragraphs  (a)(2) 
and  (a)(3)  as  paragraphs  (a)(1)  and  (a)(2); 
revising  newly  redesignated  paragraph 
(a)(2);  adding  an  Instruction  to 
paragraph  (a);  redesignating  paragraphs 
(b)  and  (c)  as  paragraphs  (c)  and  (d)(1) 
and  adding  a  new  paragraph  (b); 
revising  the  heading  of  newly 
redesignated  paragraph  (d);  in  the  first 
sentence  of  newly  redesignated 
paragraph  (d)(1)  remove  the  phrase 
"paragraph  (a)  of;  and  adding 
paragraph  (d)(2)  to  read  as  follows: 

§  240.1 4d-4    Dissemination  of  tender  offers 
to  security  holders. 

As  soon  as  practicable  on  the  date  of 
commencement  of  a  tender  offer,  the 
bidder  must  publish,  send  or  give  the 
disclosvire  required  by  §  240.14d-6  to 
security  holders  of  the  class  of  seciuities 
that  is  the  subject  of  the  offer,  by 
complying  wdth  all  of  the  requirements 
of  any  of  the  following: 

(a)  Cash  tender  offers  and  exempt 
securities  offers.  For  tender  offers  in 
which  the  consideration  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933  (15  U.S.C.  77c): 

(1)  Summary  publication.  *  '  * 

(2)  Use  of  stockholder  lists  and 
security  position  listings.  Any  bidder 
using  stockholder  lists  and  seciuity 
position  listings  under  §  240.14d-5 
must  comply  with  paragraph  (a)(1)  of 
this  section  on  or  before  the  date  of  the 
bidder's  request  for  such  lists  or  listing 
under  §240.14d-5(a). 


Instruction  to  Paragraph  (a) 

Tender  offers  may  be  published  or  sent  or 
given  to  security  holders  by  other  methods, 
but  with  respect  to  summary  publication  and 
the  use  of  stockholder  lists  and  security 
position  listings  under  §  240.14d-5, 
paragraphs  (a)(1)  and  (a)(2)  of  this  section  are 
exclusive. 

(b)  Registered  securities  offers.  For 
tender  offers  in  which  the  consideration 
consists  solely  or  partially  of  seciuities 
registered  under  the  Securities  Act  of 
1933,  a  registration  statement  containing 
all  of  the  required  information, 
including  pricing  information,  has  been 
filed  and  a  prehminary  or  final 
prospectus  is  defivered  to  security 
holders.  However,  for  going-private 
trailsactions  (as  defined  by  §  240.13e-3) 
and  roll-up  transactions  (as  described  by 
Item  901  of  Regulation  S-4C  (§  229.901  of 
this  chapter)),  a  registration  statement 
registering  the  seciuities  to  be  offered 
must  have  become  effective  and  only  a 
final  prospectus  may  be  deUvered  to 
security  holders  on  the  date  of 
commencement. 


Instructions  to  Paragraph  (b) 

1.  If  the  prospectus  is  being  delivered  by 
mail,  mailing  on  the  date  of  commencement 
is  sufficient 

2.  A  preliminary  prospectus  used  imder 
this  section  may  not  omit  information  under 
S  230.430  and  23O.430A  of  this  chapter. 

3.  If  a  preliminary  prospectus  is  used 
under  this  section  and  the  bidder  must 
disseminate  material  changes,  the  tender 
offer  must  remain  open  for  the  period 
specified  in  paragraph  (d)(2)  of  this  section. 

4.  If  a  preliminary  prospectus  is  used 
under  this  section,  tenders  may  be  requested 
in  accordance  with  §  230.162  of  this  chapter. 

(c)  Adequate  publication.  •   •   • 

(d)  Publication  of  changes  and 
extension  of  the  offer. 

(1)  *  *  * 

(2)  In  a  registered  securities  offer 
where  the  bidder  disseminates  the 
preliminary  prospectus  as  permitted  by 
paragraph  (b)  of  this  section,  the  offer 
must  remain  open  &x)m  the  date  that 
material  changes  to  the  tender  offer 
materials  are  disseminated  to  security ' 
holders,  as  follows: 

(i)  Five  business  days  for  a 
supplement  containing  a  material 
change  other  than  price  or  share  levels; 

(ii)  Ten  business  days  for  a 
supplement  containing  a  change  in 
price,  the  amount  of  securities  sought, 
the  dealer's  soliciting  fee,  or  other 
similarly  significant  change; 

(iii)  Ten  business  days  for  a 
supplement  included  as  part  of  a  post- 
effective  amendment;  and 

*(iv)  Twenty  business  days  for  a 
revised  prospectus  when  the  initial 
prospectus  was  materially  deficient. 
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■  39.  By  amending  §  240.14d-5  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

S  240. 1 4d-6    Dissemination  of  certain 
tender  offers  by  ttie  use  of  stockholder  lists 
and  security  position  listings. 


(c)*  *  * 

(1)  No  later  than  the  third  business 
day  after  the  date  of  the  bidder's 
request,  the  subject  company  must 
furnish  to  the  bidder  at  die  subject 
company's  principal  execuUve  office  a 
copy  of  the  names  and  addresses  of  the 
record  holders  on  the  most  recent 
stockholder  list  referred  to  in  paragraph 
(a)(2)  of  this  section;  the  names  and 
addresses  of  participants  identified  on 
the  most  recent  security  position  hsting 
of  any  clearing  agency  that  is  within  the 
access  of  the  subject  company;  and  the 
most  recent  list  of  names,  addresses  and 
seciority  positions  of  beneficial  owners 
as  specified  in  §  240.14a-13(b).  in  the 
possession  of  the  subject  company,  or 
that  subsequently  comes  into  its 
possession.  All  security  holder  list 
information  must  be  in  the  format 
requested  by  the  bidder  to  the  extent  the 
format  is  available  to  the  subject 
company  without  undue  burden  or 
expense. 
*        *        •        »        • 

40.  By  revising  the  section  heading 
and  §  240.14d-6  to  read  as  follows: 

§  240. 1 4d-6    D  isclcsure  of  tender  offer 
Information  to  security  holders. 

(a)  Information  required  on  date  of 
commencement.  (1)  Summary 
publication.  If  a  tender  offer  is 
pubhshed,  sent  or  given  to  security 
holders  on  the  date  of  commencement 
by  means  of  summary  publication  under 
§240.14d-i(a)(l): 

(i)  The  summary  advertisement  must 
contain  at  least  the  information  required 
by  paragraph  (d)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials 
furnished  by  the  bidder  upon  request  of 
any  security  holder  must  include  the 
information  required  by  paragraph  (d)(1) 
of  this  section. 

(2)  Use  of  stockholder  lists  and 
security  position  listings.  If  a  tender 
offer  is  published,  sent  or  given  to 
security  holders  on  the  date  of 
commencement  by  the  use  of 
stockholder  lists  and  security  position 
listings  under  §  240.14d-4(a)(2): 

(i)  The  summary  advertisement  must 
contain  at  least  the  information  required 
by  paragraph  (d)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials 
transmitted  to  security  holders  pursuant 
to  such  lists  and  security  position 
listings  and  furnished  by  the  bidder 
upon  the  request  of  any  security  holder 


must  include  the  information  required 
by  paragraph  (d)(1)  of  this  section. 

(3)  Omer  tender  offers.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  other  than  pursuant  to 
§  240.14d-4(a),  the  tender  offer 
materials  that  are  published  or  sent  or 
given  to  security  holders  on  the  date  of 
commencement  of  such  offer  must 
include  the  information  required  by 
paragraph  (d)(1)  of  this  section. 

(b)  Information  required  in  other 
tender  offer  materials  published  after 
commencement.  Except  for  tender  offer 
materials  described  in  paragraphs 
(a)(l)(ii)  and  (a){2)(ii)  of  this  section, 
additional  tender  offer  materials 
published,  sent  or  given  to  security 
holders  after  commencement  must 
include: 

(1)  The  identities  of  the  bidder  and 
subject  company; 

(2)  The  amount  and  class  of  securities 
being  sought; 

(3)  The  type  and  amount  of 
consideration  being  offered;  and 

(4)  The  scheduled  expiration  date  of 
the  tender  offer,  whether  the  tender 
offer  may  be  extended  and.  if  so,  the 
procedures  for  extension  of  the  tender 
offer. 

Instruction  to  Paragraph  (b) 

If  tiie  additional  tender  offer  materials  are 
summary  advertisements,  they  also  must 
include  the  information  required  by 
paragraphs  (d)(2)(v)  of  this  section. 

(c)  Material  changes.  A  material 
change  in  the  information  published  or 
sent  or  given  to  security  holders  must  be 
promptly  disclosed  to  security  holders 
in  additional  tender  offer  materials. 

(d)  Information  to  be  included.  (1) 
Tender  offer  materials  other  than 
summary  publication.  The  following 
information  is  required  by  paragraphs 
(a)(l)(ii),  (a)(2)(ii)  and  (a)(3)  of  this 
section: 

(i)  The  information  required  by  Item 
1  of  Schedule  TO  (§  240.14d-100) 
(Summary  Term  Sheet);  and 

(ii)  The  information  required  by  the 
remaining  items  of  Schedule  TO 
(§  240.14d-100)  for  third-party  tender 
offers,  except  for  Item  12  (exhibits)  of 
Schedule  TO  (§  240.14d-100),  or  a  fair 
and  adequate  summary  of  the 
information. 

(2)  Summary  publication.  The 
following  information  is  required  in  a 
summary  advertisement  under 
paragraphs  (a)(l)(i)  and  (a)(2)(i)  of  Uiis 
section: 

(i)  The  identity  of  the  bidder  and  the 
subject  company; 

(ii)  The  information  required  by  Item 
1004(a)(1)  of  Regulation  M-A 
{§  229.1004(a)(1)  of  diis  chapter); 

(iii)  If  the  tender  offer  is  for  less  than 
all  of  the  outstanding  securities  of  a 


class  of  equity  securities,  a  statement  as 
to  whether  the  purpose  or  one  of  the 
purposes  of  the  tender  offer  is  to  acquire 
or  influence  control  of  the  business  of 
the  subject  company; 

(iv)  A  statement  that  the  information 
required  by  paragraph  (d)(1)  of  this 
section  is  incorporated  by  reference  into 
the  summary  advertisement; 

(v)  Appropriate  instructions  as  to  how 
security  holders  may  obtain  promptly, 
at  the  bidder's  expense,  the  bidder's 
tender  offer  materials;  and 

(vi)  In  a  tender  offer  published  or  sent 
or  given  to  seciurity  holders  by  use  of 
stockholder  lists  and  security  position 
listings  under  §  240.14d^(a)(3),  a 
statement  that  a  request  is  being  made 
for  such  lists  and  listings.  The  summary 
publication  also  must  state  that  tender 
offer  materials  will  be  mailed  to  record 
holders  and  will  be  furnished  to 
brokers,  banks  and  similar  persons 
whose  name  appears  or  whose  nominee 
appears  on  the  list  of  security  holders 
or,  if  applicable,  who  are  listed  as 
participants  in  a  clearing  agency's 
security  position  listing  for  subsequent 
transmittal  to  beneficial  ovmers  of  such 
securities.  If  the  list  furnished  to  the 
bidder  also  included  beneficial  owners 
pursuant  to  §  240.14d-5(c)(l)  and  tender 
offer  materials  will  be  mailed  directly  to 
beneficial  holders,  a  statement  to  that 
effect  also  should  be  included. 

(3)  No  transmittal  letter.  Neither  the 
initial  summary  advertisement  nor  any 
subsequent  summary  advertisement 
may  include  a  transmittal  letter  (the 
letter  furnished  to  security  holders  for 
transmission  of  seciuities  sought  in  the 
tender  offer)  or  any  amendment  to  the 
transmittal  letter. 

41.  By  amending  §  240.14d-7  to 
redesignate  paragraph  (a)  as  (a)(1)  and  to 
add  paragraph  (a)(2)  to  read  as  follows: 

§240.14d-7    Additional  withdrawal  rights. 

(a)  *  *  * 

(2)  Exemption  during  subsequent 
offering  period.  Notwithstanding  the 
provisions  of  Section  14(d)(5)  of  the  Act 
(15  U.S.C.  78n(d)(5))  and  paragraph  (a) 
of  this  section,  the  bidder  need  not  offer 
vnthdrawal  rights  during  a  subsequent 
offering  period. 
•        *        *        *        « 

42.  By  amending  §  240.14d-9  by 
revising  the  section  heading; 
redesignating  paragraphs  (a)  through  (f) 
as  paragraphs  (b)  through  (g);  adding 
new  paragraph  (a);  and  revising  the 
introductory  text  of  newly  redesignated 
paragraph  (b)  to  read  as  follows: 


§240.14d-d  R 
solicitation  by  I 
others. 
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practicable  c 
or  recommei 
sent  or  giver 
person  comj 


Federal  Register / Vol.  63,  No.  233 /Friday,  December  4,  1998 /Proposed  Rules 


67385 


a  statement  as 
r  one  of  the 
fer  is  to  acquire 
e  business  of 


§  240. 1 4d-0    Recommendation  or 
solicitation  by  the  subject  company  and 
others. 

(a)  Pre-commencement 
communications.  A  communication  by 
persons  described  in  paragraph  (e)  of 
this  section  with  respect  to  a  tender 
offer  will  not  be  deemed  to  constitute  a 
recommendation  or  solicitation  xmder 
this  section  if: 

(1)  The  tender  offer  has  not 
commenced  under  §  240.14d-2;  and 

(2)  The  communications  are  filed 
under  cover  of  Schedule  14D-9 

(§  240.14d-101)  with  the  Commission  as 
soon  as  practicable  on  the  date  of  the 
commimication. 

Instructions  to  Paragraph  (a)(2) 

1.  The  box  on  the  front  of  Schedule  14D- 
9  (§  240.14d-101)  indicating  that  the  filing 
contains  pre-commencement 
communications  must  be  checked. 

2.  Any  communications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §  230.425  of  this  chapter  and 
will  be  deemed  to  have  been  filed  under  this 
section  as  well. 

3.  For  pr«-commencement  communications 
in  connection  with  registered  exchange 
offers,  also  see  §§  230.135,  230.166,  230.167. 
230.168  and  230.169  of  this  chapter. 

4.  Communications  of  the  type  described 
under  §  230.169  need  not  be  filed  under  this 
section. 

(b)  Post-commencement 
communications.  After  conmiencement 
by  a  bidder  under  §  240.14d-2.  no 
solicitation  or  recommendation  to 
security  holders  may  be  made  by  any 
person  described  in  paragraph  (e)  of  this 
section  with  respect  to  a  tender  offer  for 
such  securities  unless  as  soon  as 
practicable  on  the  date  such  solicitation 
or  recommendation  is  first  published  or 
sent  or  given  to  security  holders  such 
person  complies  with  the  following: 


§240.14d-0    [Amended] 

43.  By  amending  §  240.14d-9  by 
removing  the  words  "eight  copies  of  in 
newly  redesignated  paragraph  (b)(1); 
removing  the  reference  "14D-1"  in 
newly  redesignated  paragraphs  (b)(2)(i) 
and  (b)(3)(i)  and  in  its  place  add  "TO", 
removing  the  reference  "Items  2  and 
4(a)  of  Schedule  14D-9"  in  newly 
redesignated  paragraph  (b)(2)(ii)  and  in 
its  place  add  "Items  1003(d)  and  1012(a) 
of  Regulation  M-A  (§  229.1003(d)  and 
§  229.1012(a))";  removing  the  reference 
"paragraph  (a)(2)  or  (3)"  in  newly 
redesignated  paragraph  (c)(2)  and  in  its 
place  add  "paragraph  (b)(2)  or  (3)"; 
removing  the  reference  "Items  1,  2,  3(b), 
4,  6,  7  and  8"  in  newly  redesignated 
paragraph  (d)  and  in  its  place  add 
"Items  1  through  8";  removing  the 


reference  "paragraphs  (d)(2)  and  (e)"  in 
the  introductory  text  of  newly 
redesignated  paragraph  (e)(1)  and  in  its 
place  add  "paragraphs  (e)(2)  and  (f)"; 
removing  the  reference  "14D-1 
(§  240.14d-101)"  in  newly  redesignated 
paragraph  (e)(2)(i)  and  in  its  place  add 
"TO  (§  240.14d-100)";  and  removing 
the  reference  to  "paragraph  (e)(3)"  in 
newly  redesignated  paragraph  (f)(4)  and 
in  its  place  add  "paragraph  (f)(3)". 

44.  By  adding  §240.14d-ll  to  read  as 
follows: 

§  240.14d-11.    Subsequent  offering  period. 

A  bidder  may  elect  to  provide  a  ten 
business  day  subsequent  offering  period 
during  which  tenders  will  be  accepted 

if: 

(a)  The  initial  offering  period  has 

expired; 

(b)  The  offer  is  for  all  outstanding 
securities  of  the  class  that  is  the  subject 
of  the  tender  offer; 

(c)  When  the  initial  offering  period 
expires,  the  bidder  immediately  accepts 
and  promptly  pays  for  all  securities 
tendered  during  the  initial  offering 

period; 

(d)  The  bidder  immediately  accepts 
and  promptly  pays  for  all  sec\uities  as 
they  are  tendered  during  the  subsequent 
offering  period; 

(e)  The  bidder  discloses  its  intention 
to  offer  a  subsequent  offering  period  and 
describes  the  subsequent  offering  period 
in  the  initial  tender  offer  materials  filed 
and  disseminated  to  security  holders.  If 
the  bidder  elects  to  offer  a  subsequent 
offering  period  after  the  initial  tender 
offer  materials  have  been  disseminated 
to  security  holders,  it  must  amend  the 
tender  offer  materials  to  reflect  this 
decision,  disseminate  the  information  to 
security  holders  in  a  manner  reasonably 
calculated  to  inform  seciuity  holders  of 
this  change,  and  give  shareholders  a 
sufficient  period  of  time  to  consider  the 
information;  and 

(f)  The  bidder  intends  to  acquire  all 
securities  remaining  after  the  tender 
offer  through  a  merger  or  similar 
transaction,  and  discloses  this  intention 
in  the  initial  or  supplemental  tender 
offer  materials  filed  and  disseminated  to 
security  holders. 

45.  By  revising  §  240.14d-100  to  read 
as  follows: 

§240.14d-100  Schedule  TO.  Tender  offer 
statement  under  section  14<d)(1)  or  13(e)(1) 
of  the  Securities  Exchange  Act  of  1934. 

Securities  and  Exchange  Commission, 

Washington,  D.C.  20549 
Schedule  TO 
Tender  Offer  Statement  under  Section 

14(d)(1)  ol|B(e)(l)  of  the  Securities 

Exchange  Act  of  1934 

(Amendment  No.    )* 


(Name  of  Subject  Company  (issuer)) 


(Names  of  Filing  Persons  (identifying  status 

as  offeror,  issuer  or  other  person))  

(Title  of  Qass  of  Securities) 

(CUSfr  Number  of  Class  of  Securities)  

(Name,  address,  and  telephone  numbers  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  filing  persons) 

Calculation  of  Filing  Fee 


Transaction  valuation* 


Amount  of  filing  fee 


•Set  forth  the  amount  on  which  the  filing  fee 
is  calculated  and  state  how  it  was  determined. 

[     ]     Check  the  box  if  any  part  of  the  fee 
is  offset  as  provided  by  Rule  0- 
11(a)(2)  and  identify  the  fifing  with 
which  the  offsetting  fee  was 
previously  paid.  Identify  the 
previous  filing  by  registration 
statement  niunber,  or  the  Form  or 
Schedule  and  the  date  of  its  filing. 

Amount  Previously  Paid: 

Form  or  Registration  No.: .^ 

Filing  Party: 

Date  Filed:    . ^ 


[    1    Check  the  box  if  the  fifing  relates 

solely  to  preliminary 

communications  made  before  the 

commencement  of  a  tender  offer. 
C&eck  the  appropriate  boxes  below  to 
designate  any  transactions  to  which  the 
statement  relates: 
1    1    third-party  tender  offer  subject  to 

Rule  14d-l. 
[    ]    issuer  tender  offer  subject  to  Rule 

13e-^. 
[    ]    going-private  transaction  subject 

to  Rule  13e-3. 
[     1    amendment  to  Schedule  13D 

under  Rule  13d-2. 
Check  the  following  box  if  the  filing 
is  a  final  amendment  reporting  the 
results  of  the  tender  offer:  (    1 

General  Instructions 

A.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the 
Commission  if  paper  fifing  is  permitted. 

ft  This  filing  must  be  accompanied  by 
a  fee  payable  to  the  Commission  as 
required  by  §240.0-11. 

C.  If  the  statement  is  filed  by  a 
partnership,  limited  partnership, 
syndicate  or  other  group,  the 
information  called  for  by  Items  3  and  5- 
9  for  a  third-party  tender  offer  and  Items 
5-8  for  an  issuer  tender  offer  must  be 
given  with  respect  to:  (i)  each  partner  of 
the  partnership;  (ii)  each  partner  who  is, 
or  functions  as,  a  general  partner  of  the 
fimited  partnership;  (iii)  each  member 
of  the  syndicate  or  group;  and  (iv)  each 
person  controlling  the  partner  or 
member.  If  the  statement  is  filed  by  a 
corporation  or  if  a  person  referred  to  in 
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(i),  (ii).  (iii)  or  (iv)  of  this  Instruction  is 
a  corporation,  the  information  called  for 
by  the  items  specified  above  must  be 
given  with  respect  to:  (a)  each  executive 
officer  and  director  of  the  corporation; 
(b)  each  person  controlling  the 
corporation;  and  (c)  each  executive 
officer  and  director  of  any  corporation 
or  other  person  ultimately  in  control  of 
the  corporation. 

D.  If  the  filing  contains  only 
preliminary  communications  made 
before  the  commencement  of  a  tender 
offer,  no  signature  or  filing  fee  is 
required.  The  filer  need  not  respond  to 
the  items  in  the  schedule.  Any  pre- 
coramencement  communications  that 
are  filed  under  cover  of  this  schedule 
need  not  be  incorporated  by  reference 
into  the  schedule. 

E.  If  an  item  is  inapplicable  or  the 
answer  is  in  the  negative,  so  state.  The 
statement  published,  sent  or  given  to 
security  holders  may  omit  negative  and 
not  applicable  responses.  If  the  schedule 
includes  any  information  that  is  not 
published,  sent  or  given  to  security 
holders,  provide  that  information  or 
specifically  incorporate  it  by  reference 
under  the  appropriate  item  number  and 
heading  in  the  schedule.  Do  not  recite 
the  text  of  disclosure  requirements  in 
the  schedule  or  any  document 
published,  sent  or  given  to  security 
holders.  Indicate  clearly  the  coverage  of 
the  requirements  without  referring  to 
the  text  of  the  items. 

F.  Information  contained  in  exhibits 
to  the  statement  may  be  incorporated  by 
reference  in  answer  or  partial  answer  to 
any  item  unless  it  would  render  the 
answer  misleading,  incomplete,  unclear 
or  confusing.  A  copy  of  any  information 
that  is  incorporated  by  reference  or  a 
copy  of  the  pertinent  pag«s  of  a 
document  containing  the  information 
must  be  submitted  with  this  statement 
as  an  exhibit,  unless  it  w»s  previously 
filed  with  the  Commissien 
electronically  on  EDGAR.  If  an  exhibit 
contains  information  responding  to 
more  than  one  item  in  the  schedule,  all 
information  in  that  exhibit  may  be 
incorporated  by  reference  once  in 
response  to  the  several  items  in  the 
schedule  for  which  it  provides  an 
answer.  Information  incorporated  by 
reference  is  deemed  filed  with  the 
Commission  for  all  purposes  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"). 

G.  A  filing  person  may  amend  its 
previously  filed  Schedule  13D 
(§  240.13d-101)  on  Schedule  TO 
(§  240.14d-100)  if  the  appropriate  box 
on  the  cover  page  is  checked  to  indicate 
a  combined  filing  and  the  information 
called  for  by  the  fourteen  disclosure 
items  on  the  cover  page  of  Schedule  13D 


(§240.13d-101)  is  provided  on  the 
cover  page  of  the  combined  filing  with 
respect  to  each  filing  person. 

H.  The  final  amendment  required  by 
§§240.14d-3(b)(2)  and  240.13e-4(c)(4) 
will  satisfy  the  reporting  requirements 
of  section  13(d)  of  the  Act  with  respect 
to  all  securities  acquired  by  the  offeror 
in  the  tender  offer. 

I.  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in 
this  statement  may  omit  any 
information  previously  disclosed  in  this 
statement. 

J.  If  the  tender  offer  disclosed  on  this 
statement  involves  a  going-private 
transaction,  a  combined  Schedule  TO 
(§240.14d-100)  and  Schedule  13E-3 
(§  240.13e-100)  may  be  filed  with  the 
Commission  imder  cover  of  Schedule 
TO.  The  Rule  13e-3  box  on  the  cover 
page  of  the  Schedule  TO  must  be 
checked  to  indicate  a  combined  filing. 
All  information  called  for  by  both 
schedules  must  be  provided  except  that 
Items  1-3,  5.  8  and  9  of  Schedule  TO 
may  be  omitted  to  the  extent  those  items 
call  for  information  that  duplicates  the 
item  requirements  in  Schedule  13E-3. 

K.  For  purposes  of  this  statement,  the 
following  definitions  apply: 

(1)  The  term  offeror  means  any  person 
on  whose  behalf  a  tender  offer  is  made; 

(2)  The  term  issuer  tender  offer  has 
the  same  meaning  as  in  Rule  13e- 
4(a)(2);  and 

(3)  The  term  third-party  tender  offer 
means  a  tender  offer  that  is  not  an  issuer 
tender  offer. 

Special  Instructioas  for  Complyine 
With  Schedule  to: 

Under  Sections  13(e).  14(d)  and  23  of 
the  Act  and  the  rules  and  regulations  of 
the  Act.  the  Commission  is  authorized 
to  soHcit  the  information  required  to  be 
supplied  by  this  schedule. 

Disclosure  of  the  information 
specified  in  this  schedule  is  mandatory, 
except  for  I.R.S.  identification  numbers, 
disclosure  of  which  is  voluntary.  The 
information  will  be  used  for  the  primary 
purpose  of  disclosing  tender  offer  and 
going-private  transactions.  This 
statement  will  be  made  a  matter  of 
public  record.  Therefore,  any 
information  given  will  be  available  for 
inspection  by  any  member  of  the  pubhc. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  use  it 
for  a  variety  of  purposes,  including 
referral  to  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes 
or  in  connection  with  Utigation 
involving  the  Federal  securities  laws  or 
other  civil,  criminal  or  regulatory 
statutes  or  provisions.  I.R.S. 
identification  niunbers.  if  furnished. 


will  assist  the  Commission  in 
identifying  security  holders  and, 
therefore,  in  promptly  processing  tender 
offer  and  going-private  statements. 

Failure  to  disclose  the  information 
required  by  this  schedule,  except  for 
I.R.S.  identification  numbers,  may  result 
in  civil  or  criminal  action  against  the 
persons  involved  for  violation  of  the 
Federal  securities  laws  and  rules. 

Item  1.  Summary  Term  Sheet 

Furnish  the  information  required  by 
Item  1001  of  Regulation  M-A 
(§  229.1001  of  this  chapter). 

Item  2.  Subject  Company  Information 

Furnish  the  information  required  by 
Item  1002(a)  through  (c)  of  Regulation 
M-A  (§  229.1002  of  this  chapter). 

Item  3.  Identity  and  Background  of 
Filing  Person 

Furnish  the  information  required  by 
Item  1003(a)  through  (c)  of  Regulation 
M-A  (§  229.1003  of  this  chapter)  for  a 
third-party  tender  offer  and  the 
information  required  by  Item  1003(a)  of 
Regulation  M-A  (§  229.1003  of  this 
chapter)  for  an  issuer  tender  offer. 

Item  4.  Terms  of  the  Transaction 

Furnish  the  information  required  by 
Item  1004(a)  of  Regulation  M-A 
(§  229.1004  of  this  chapter)  for  a  third- 
party  tender  offer  and  the  information 
required  by  Item  1004(a)  through  (b)  of 
Regulation  M-A  (§  229.1004  of  this 
chapter)  for  an  issuer  tender  offer. 

Item  5.  Past  Contacts,  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by 
Item  1005(a)  and  (b)  of  Regulation  M- 
A  (§  229.1005  of  this  chapter)  for  a 
third-party  tender  offer  and  the 
information  required  by  Item  1005(e)  of 
Regulation  M-A  (§  229.1005)  for  an 
issuer  tender  offer. 

Item  6.  Piu-pose  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  by 
Item  1006(a)  and  (c)(1)  through  (7)  of 
RegulaUon  M-A  (§  229.1006  of  this 
chapter)  for  a  third-party  tender  offer 
and  the  information  required  by  Item 
1006(a)  through  (c)  of  Regulation  M-A 
(§  229.1006  of  this  chapter)  for  an  issuer 
tender  offer. 

Item  7.  Source  and  Amount  of  Funds  or 
Other  Consideration 

Furnish  the  information  required  by 
Item  1007(a),  (b)  and  (d)  of  Regulation 
M-A  (§  229.1007  of  this  chapter). 


Item  8.  Interest 
Subject  Compa 

Furnish  the  ; 
Item  1008  of  R 
(§229.1008  of 
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taction  and 


of  Funds  or 


Item  8.  Interest  in  Securities  of  the 
Subject  Company 

Furnish  the  information  required  by 
Item  1008  of  Regulation  M-A 
(§229.1008  of  this  chapter). 

Item  9.  Persons/ Assets,  Retained, 
Employed,  Compensated  or  Used 

Furnish  the  information  required  by 
Item  1009(a)  of  Regulation  M-A 
(§  229.1009  of  this  chapter). 

Item  10.  Financial  Statements 

If  material,  furnish  the  information 
required  by  Item  1010(a)  and  (b)  of 
Regulation  M-A  (§  229.1010  of  this 
chapter)  for  the  issuer  in  an  issuer 
tender  offer  and  for  the  offeror  in  a 
third-party  tender  offer. 

Instructions  to  Item  JO 

1.  Financial  statements  must  be  provided 
when  the  offeror's  financial  condition  is 
material  to  secxirity  holder's  decision 
whether  to  sell,  tender  or  hold  the  securities 
sought.  The  facts  and  circumstances  of  a 
tender  offer,  particularly  the  terms  of  the 
tender  offer,  may  influence  a  determination 
as  to  whether  financial  statements  are 
material,  and  thus  required  to  be  disclosed. 

2.  Financial  statements  are  not  considered 
material  when:  (a)  the  consideration  offered 
consists  solely  of  cash;  (b)  the  offer  is  not 
subject  to  any  financing  condition;  and 
either:  (c)  the  offeror  is  a  public  reporting 
company  under  Section  13(a)  or  15(d)  of  the 
Ad,  or  (d)  the  offer  is  for  all  outstanding 
securities  of  the  subject  class. 

3.  The  filing  person  may  incorporate  by 
reference  financial  statements  contained  in 
any  document  filed  with  the  Commission, 
solely  for  the  purposes  of  this  schedule,  if: 
(a)  the  financial  statements  substantially 
meet  the  requirements  of  this  item;  (b)  an 
express  statement  is  made  that  the  financial 
statements  are  incorporated  by  reference;  (c) 
the  matter  incorporated  by  reference  is 
clearly  identified  by  page,  paragraph,  caption 
or  otherwise;  and  (d)  if  the  matter 
incorporated  by  reference  is  not  filed  with 
this  schedule,  an  indication  is  made  where 
the  information  may  be  inspected  and  copies 
obtained.  Financial  statements  that  are 
required  to  be  presented  in  comparative  form 
for  two  or  more  fiscal  years  or  p)eriods  may 
not  be  incorporated  by  reference  unless  the 
material  incorporated  by  reference  includes 
the  entire  period  for  which  the  comparative 
data  is  required  to  be  given.  See  General 
Instruction  F  to  this' schedule. 

4.  If  the  offeror  in  a  third-party  tender  offer 
is  a  natural  person,  and  such  person's 
flaancial  information  is  material,  disclose  the 
net  worth  of  the  offeror.  If  the  offeror's  net 
worth  is  derived  from  material  amounts  of 
assets  that  are  not  readily  marketable  or  there 
are  material  guarantees  and  contingencies, 
provide  appropriate  disclosure. 

5.  If  the  offeror  in  a  third-party  cash  tender 
offer  intends  to  engage  in  a  merger  or  similar 
transaction  with  the  subject  company  after 
the  tender  offer  and  non-tendering  security 
holders  will  receive  securities  in  the 
subsequent  transaction,  the  offeror  must 


disclose  the  financial  information  specified 
in  Item  3(f),  (g)  and  (h)  and  Item  5  of  Form 
C  (§  239.6  of  this  chapter)  or  Form  SB-3 
(§  229.11  of  this  chapter),  as  applicable.  The 
disclosure  document  sent  to  security  holders 
may  include  only  the  information  specified 
in  Items  3(f),  (g)  and  (h)  so  long  as  the 
schedule  filed  with  the  Commission  contains 
all  information  required  by  this  instruction 
and  the  disclosure  document  advises  security 
holders  where  the  full  financial  information 
can  be  fouiid. 

6.  The  disclosure  materials  disseminated  to 
security  holders  may  contain  the  summarized 
financial  information  specified  by  Item 
1010(c)  of  Regulation  M-A  (§  229.1010  of  this 
chapter)  instead  of  the  financial  information 
required  by  Item  1010(a]  and  (b).  In  that  case, 
the  financial  infoimation  required  by  Item 
1010(a)  and  (b)  of  Regulation  M-A  must  be 
disclosed  directly  or  incorporated  by 
reference  in  the  statement.  If  sunmiarized 
financial  informatiMi  is  disseminated  to 
security  holders,  include  appropriate 
instructioM  on  how  more  complete  financial 
information  can  be  obtained.  If  the 
summarized  financial  information  is 
prepared  on  the  basis  of  a  comprehensive 
body  of  accounting  principles  other  than  U.S. 
GAAP,  the  summarized  financial  information 
must  be  accompanied  by  a  reconciliation  as 
described  in  Instruction  8  of  this  Item. 

7.  If  the  offeror  is  not  subject  to  the 
p>eriodic  reporting  requirements  of  the  Act, 
the  financial  staten»ents  required  by  this  Item 
need  not  be  audited  if  audited  financial 
statements  are  not  available  or  obtainable 
without  unreasonable  cost  or  expense.  Make 
a  statement  to  that  effect  and  the  reasons  for 
their  unavailability. 

8.  If  the  financial  statements  required  by 
this  Item  are  prepared  on  the  basis  of  a 
comprehensive  body  of  accounting  principles 
other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§  249.220f  of  this 
chapter),  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP. 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U. S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  must  be  presented. 

Item  11.  Additional  Information 

Furnish  the  information  required  by 
Item  1011  of  Regulation  M-A 
(§  229.1011  of  this  chapter). 

Item  12.  Exhibits 

File  as  an  exhibit  to  the  Schedule  all 
docimients  specified  by  Item  1016(a), 
(b),  (d),  (g)  and  (h)  of  RegulaUon  M-A 
(§  229.1016  of  this  chapter). 

Item  13.  Information  Required  by 
Schedule  13E-3 

If  the  Schedule  TO  is  combined  with 
Schedule  13E-3  (§  240.13e-100),  set 
forth  the  information  required  by 
Schedule  13E-3  that  is  not  included  or 
covered  by  the  items  in  Schedule  TO. 


Signature 

After  due  inquiry  and  to  the  best  of 
my  knowledge  and  belief,  I  certify  that 
the  ioformation  set  forth  in  this 
statement  is  true,  complete  and  correct. 

(Signature)    . 

(Name  and  title)  

(Date) 

Instruction  to  Signature: 

The  statement  must  be  signed  by  the 
BUng  person  or  that  person's  authorized 
representative.  If  the  statement  is  signed 
on  behalf  of  a  person  by  an  authorized 
representative  (other  than  an  executive 
officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of 
the  representative's  authority  to  sign  on 
behalf  of  the  person  must  be  filed  with 
the  statement.  The  name  and  any  title  of 
each  person  who  signs  the  statement 
must  be  typed  or  printed  beneath  the 
signature.  See  §§  240.12b-ll  and 
240.14d-l(f)  with  respect  to  signature 
requirements. 

46.  By  revising  §  240.14d-101  to  read 
as  follows: 

§24d.14<}-101     Schedul«14D-0. 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549 

Schedule  14D-9 

SoUcitation/Recommendation  Statement 
under  Section  14(d)(4)  of  the 
•Seciuities  Exchange  Act  of  1934 

(Amendment  No. ) 

(Name  of  Subject  Company)     

(Names  of  Persons  Filing  Statement) 

(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities)  

(Name,  address,  and  telephone  numbers  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  the  persons 
filing  statement) 

(    )    Check  the  box  if  the  filing 
relates  solely  to  preliminary 
communications  made  before  the 
commencement  of  a  tender  offer. 

General  Instructions 

A*.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the 
Commission  if  paper  filing  is  permitted. 

B.  If  the  filing  contains  only 
preliminary  communications  made 
before  the  commencement  of  a  tender 
offer,  no  signature  is  required.  The  filer 
need  not  respond  to  the  items  in  the 
schedule.  Any  pre-commencement 
communications  that  are  filed  under 
cover  of  this  schedule  need  not  be 
incorporated  by  reference  into  the 
schedule. 

C.  If  an  item  is  inapplicable  or  the 
answer  is  in  the  negative,  so  state.  The 
statement  published,  sent  or  given  to 
security  holders  may  omit  negative  and 
not  applicable  responses.  If  the  schedule 
includes  any  information  that  is  not 
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published,  sent  or  given  to  security 
holders,  provide  that  information  or 
specifically  incorporate  it  by  reference 
under  the  appropriate  item  number  and 
heading  in  the  schedule.  Do  not  recite 
the  text  of  disclosure  requirements  in 
the  schedule  or  any  document 
published,  sent  or  given  to  security 
holders.  Indicate  clearly  the  coverage  of 
the  requirements  without  referring  to 
the  text  of  the  items. 

D.  Information  contained  in  exhibits 
to  the  statement  may  be  incorporated  by 
reference  in  answer  or  partial  answer  to 
any  item  unless  it  would  render  the 
answer  misleading,  incomplete,  imclear 
or  confusing.  A  copy  of  any  information 
that  is  incorporated  by  reference  or  a 
copy  of  the  pertinent  pages  of  a 
document  containing  the  information 
must  be  submitted  with  this  statement 
as  an  exhibit,  unless  it  was  previously 
filed  with  the  Commission 
electronically  on  EDGAR.  If  an  exhibit 
contains  information  responding  to 
more  than  one  item  in  the  schedule,  all 
information  in  that  exhibit  may  be 
incorporated  by  reference  once  in 
response  to  the  several  items  in  the 
schedule  for  which  it  provides  an 
answer.  Information  incorporated  by 
reference  is  deemed  filed  with  the 
Commission  for  all  purposes  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"). 

E.  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in 
this  statement  may  omit  any 
information  previously  disclosed  in  this 
statement. 

Item  1.  Subject  Company  Information 

Furnish  the  information  required  by 
Item  1002(a)  and  (b)  of  Regulation  M- 
A  (§  229.1002  of  this  chapter). 

Item  2.  Identity  and  Background  of 
Filing  Person 

Furnish  the  information  required  by 
Item  1003(a)  and  (d)  of  Regulation  M- 
A  (§  229.1003  of  this  chapter). 

Item  3.  Past  Contacts.  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by 
Item  1005(d)  of  Regulation  M-A 
(§  229.1005  of  this  chapter). 

Item  4.  The  Solicitation  or 
Recommendation 

Furnish  the  information  required  by 
Item  1012(a)  through  (c)  of  Regulation 
M-A  (§  229.1012  of  this  chapter). 

Item  5.  Person/ Assets.  Retained. 
Employed,  Compensated  or  Used 

Furnish  the  information  required  by 
Item  1009(a)  of  Regulation  M-A 
(§  229.1009  of  this  chapter). 


Item  6.  Interest  in  Securities  of  the 
Subject  Company 

Furnish  the  information  required  by 
Item  1008(b)  of  Regulation  M-A 
(§  229.1008  of  this  chapter). 

Item  7.  Purpose  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  by 
Item  1006(d)  of  Regulation  M-A 
(§  229.1006  of  this  chapter). 

Item  8.  Additional  Information 

Furnish  the  information  required  by 
Item  1011(b)  of  Regulation  M-A 
(§  229.1011  of  this  chapter). 

Item  9.  Exhibits 

File  as  an  exhibit  to  the  Schedule  all 
documents  specified  by  Item  1016(a),  (e) 
and  (g)  of  Regulation  M-A  (§  229.1016 
of  this  chapter). 

Signature 

After  due  inquiry  and  to  the  best  of 
my  knowledge  and  belief,  I  certify  that 
the  information  set  forth  in  this 
statement  is  true,  complete  and  correct. 

(Signature) 

(Name  aad  title) 

(Date) '^~~~ 


Instruction  to  Signature: 

The  statement  must  be  signed  by  the 
filing  person  or  that  person's  authorized 
representative.  If  the  statement  is  Signed 
on  behalf  of  a  person  by  an  authorized 
representative  (other  than  an  executive 
officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of 
the  representative's  authority  to  sign  on 
behalf  of  the  person  must  be  filed  with 
the  statement.  The  name  and  any  title  of 
each  person  who  signs  the  statement 
must  be  typed  or  printed  beneath  the 
signature.  See  §240.14d-l(f)  with 
respect  to  signatiu^  requirements. 

47.  By  amending  §  240.14e-l  by 
revising  paragraph  (c)  to  read  as  follows: 

§  240. 1 4*-1    Unlawful  tender  offer 
practices. 

***** 

(c)  Fail  to  pay  the  consideration 
offered  or  return  the  securities 
deposited  by  or  on  behalf  of  security 
holders  promptly  after  the  termination 
or  withdrawal  of  a  tender  offer.  This 
paragraph  does  not  prohibit  a  bidder 
electing  to  offer  a  subsequent  offering 
period  under  §  240.14d-ll  from  paying 
for  securities  during  the  subsequent 
offering  period  in  accordance  with  that 
section. 
***** 

47.  By  adding  §  240.14e-5  to  read  as 
follows: 


§  240. 1 4e-S    Prohibiting  purchases  outside 
the  tender  offer. 

(a)  Unlawful  activity.  As  a  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  in  connection  with  a 
tender  offer  for  equity  securities,  no 
covered  person  may  directly  or 
indirectly  purchase  or  arrange  to 
purchase  any  subject  securities  or  any 
related  securities,  except  as  part  of  the 
offer.  TTiis  prohibition  applies  from  the 
time  the  offer  is  first  publicly 
announced  or  otherwise  made  known  to 
holders  of  the  subject  securities  until 
the  offer  expires. 

(b)  Excepted  activity.  The  following 
transactions  in  subject  securities  or 
related  securities  are  not  prohibited  by 
paragraph  (a)  of  this  section: 

(1)  Exercises  of  securities. 
Transactions  by  covered  persons  to 
convert,  exchange,  or  exercise  related 
securities  into  subject  securities,  if  the 
covered  person  owned  the  related 
securities  before  the  offer  was  first 
publicly  announced  or  otherwise  made 
known  to  security  holders; 

(2)  Purchases  for  plans.  Purchases  or 
arrangements  to  purchase  by  or  for  a 
plan  that  are  made  by  an  agent 
independent  of  the  issuer; 

(3)  Purchases  during  odd-lot  offers. 
Purchases  or  arrangements  to  piu-chase 
if  the  offer  is  exempt  under  §  240. 13e- 
4(h)(5);  and 

(4)  Unsolicited  purchases.  Unsolicited 
purchases  by  a  dealer-manager  that  are 
made  on  an  agency  basis. 

(c)  Definitions.  For  purposes  of  this 
section,  the  term: 

(1)  Affiliate  means  a  person  that 
directly,  or  indirectly  through  one  or 
more  intermediaries,  controls,  or  is 
controlled  by,  or  is  under  common 
control  with,  the  offeror; 

(2)  Agent  independent  of  the  issuer 
has  the  same  meaning  as  in  §  242.100(b); 

(3)  Covered  person  means: 

(i)  The  offeror  and  its  affiliates; 

(ii)  The  offeror's  dealer-manager(s) 
and  other  advisors;  and 

(iii)  Any  person  acting,  directly  or 
indirectly,  in  concert  with  any  of  the 
persons  specified  in  this  paragraph 
(c)(3)  in  connection  with  any  purchase 
or  arrangement  to  purchase  any  subject 
securities  or  any  related  securities; 

(4)  Plan  has  the  same  meaning  as  in 
§  242.100(b)  of  this  chapter; 

(5)  Related  securities  means  securities 
that  are  immediately  convertible  into, 
exchangeable  for,  or  exercisable  for 
subject  securities;  and 

(6)  Subject  securities  has  the  same 
meaning  as  in  §229.1000  of  this 
chapter. 

(d)  Exemptive  authority.  Upon  written 
appUcation  or  upon  its  ovm  motion,  the 
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Commission  may  grant  an  exemption 
from  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  or  conditions,  to  any  transaction 
or  class  of  transactions. 

49.  By  adding  §  240.14e-8  to  read  as 
follows: 

§  240.1 4e-8    Prohibited  conduct  in 
connection  with  pre-commencement 
communications. 

It  is  a  fraudulent,  deceptive  or 
manipulative  act  or  practice  within  the 


meaning  of  section  14(e)  of  the  Act  (15 
U.S.C.  78n)  for  any  person  to  publicly 
announce  that  the  person  (or  a  party  on 
whose  behalf  the  person  is  acting)  plans 
to  make  a  tender  offer  that  has  not  yet 
been  commenced,  if  the  person: 

(a)  Is  making  the  annoimcement  of  a 
potential  tender  offer  writhout  the 
intention  to  commence  and  complete 
the  offer; 

(b)  Intends,  directly  or  indirectly,  for 
the  announcement  to  manipulate  the 


market  price  of  the  stock  of  the  bidder 
or  subject  company;  or 

(c)  Does  not  have  the  reasonable  beUef 
that  the  person  will  have  the  means  to 
purchase  securities  to  complete  the 
offer. 

Dated:  November  3, 1998. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  98-30227  Filed  12-3-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  15f 

Administrative  Civil  Rights 
Adjudications  Under  Section  741 

AGENCY:  0£Bce  of  the  Secretary,  USDA. 
ACTION:  Interim  final  rule. 


SOKNIARY:  This  interim  final  rule 
implements  the  United  States 
Department  of  Agriculture  (USDA) 
adjudication  process  for  certain  civil 
rights  discrimination  complaints  filed 
administratively  with  USDA,  as 
authorized  by  section  741  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999, 
enacted  in  Division  A.  section  101(a)  of 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999.  Pub.  L.  105- 
277. 

DATES:  This  interim  final  rule  is 
effective  December  4. 1998.  Written 
comments  via  letter,  facsimiie.  or 
Internet  are  invited  from  interested 
individuals  and  organizations,  and  must 
be  received  by  January  4,  1999. 

AODflCSSES:  Comments  should  be  sent  to 
Alyce  Boyd-Stewart.  Special  Assistant 
to  the  Director.  Office  of  Civil  Rights 
202-720-5212. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alyce  Boyd-Stewart,  Special  Aasistant 
to  the  Director,  Office  of  Civil  Kghts 
202-720-5212. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
under  E.O.  12866,  and  it  has  been 
determined  that  it  is  not  a  "significant 
regulatory  action"  because  it  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
and  materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  This  final 
rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in  E  O 
12866. 


Regulatory  Flexibility  Act 

USDA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-534,  as  amended  (5 
U.S.C.  601  et  seq.). 

Paperwork  ReductioD  Act 

USDA  has  determined  that  the 
_    provisions  of  the  Paperwork  ReducUon 
Act  of  1995,  44  U.S.C,  chapter  35,  do 
not  apply  to  any  collections  of 
information  contained  in  this  rule 
because  any  such  collections  of 
information  are  made  during  the 
conduct  of  administrative  action  taken 
by  an  agency  against  specific 
individuals  or  entities.  5  CFR 
1320.4(a)(2). 

Backgreund  and  Piiryoec 

History 

During  much  of  the  198G's  and  1990's, 
the  USDA  administrative  processes  for 
review  of  program  civil  ri^ts 
complaints  filed  against  USDA  agencies 
by  program  participants  did  not 
function  effectively.  As  a  resuk,  while 
administrative  complaints  w«« 
pending,  the  statutes  of  UmiUtion  for 
certain  discrimination  statutes  under 
which  complainants  potentially  could 
obtain  relief  continued  to  run  and  the 
time  periods  available  for  obtaining 
relief  expired,  thus  foreclosing  the 
possibihty  for  relief  for  those  who  had 
filed  discrimination  complaints 
administratively  with  the  Department. 
Accordingly,  the  Secretary  of 
Agriculture  sought  the  enactment  of 
legislation  to  waive  the  applicable 
statutes  of  limitation  for  those 
individuals  who  had  filed 
nonemployment  related  discrimination 
complaints  with  USDA  alleging 
discrimination  during  that  time  period. 

Requirements  of  Section  741  Statute 
Congress  enacted  legislation  to  so 
waive  the  applicable  statutes  of 
limitation  in  section  741  of  the 
Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  1999. 
enacted  in  Division  A,  section  101(a)  of 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act.  1999.  Pub.  L.  105- 
277,  for  a  period  of  two  years  after  the 
enactment  of  that  Act.  The  section  741 
provisions  are  available  to  any  person 
wrho  filed  a  nonemployment  related 
discrimination  complaint  with  USDA 
before  July  1, 1997,  that  alleged 
discrimination  by  USDA  occurring  at 
any  time  between  January  1, 1981.  and 
December  31, 1996.  either  (1)  in 


violation  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et  seq.) 
with  respect  to  the  administration  of  a 
farm  ownership,  farm  of>erating,  or 
emergency  loan  funded  bom  the 
Agricultural  Credit  Insurance  Program 
Account,  or  with  respect  to  a  housing 
program  established  under  title  V  of  the 
Housing  Act  of  1949,  or  (2)  in  the 
administration  of  a  commodity  program 
or  a  disaster  assistance  program.  Section 
741  also  allows  an  eligible  complainant 
to  bring  suit  directly  either  in  the 
United  SUtes  Court  of  Federal  Claims  or 
a  United  States  District  Court  to  seek 
rehef  on  the  same  bases  within  two 
jwars  of  enactment  of  Pub.  L  105-277 

Section  741  (b)  of  the  sUtute  also 
preserves  to  an  eligible  complainant  the 
right,  in  lieu  of  court  proceedings,  to 
first  seek  an  administrative 
determination  by  USDA  on  the  merits  of 
his  or  her  complaint.  Such  an 
administrative  determination  then 
would  still  be  subject  to  de  novo  review 
in  either  the  United  States  Court  of 
Federal  Claims  or  a  United  States 
District  Court,  if  filed  within  180  days 
of  the  final  USDA  determination. 

Section  741(b)  provides  some 
minimal  steps  that  must  be  a  part  of  this 
administrative  process,  but  the  language 
of  section  741  triggers  the  application  of 
other  law  that  fills  out  the  balance  of  the 
required  procedures.  Section  741(b)(1) 
provides  the  complainant  with  the  right 
of  an  opportimity  for  a  hearing  on  the 
record  before  USDA  makes  a 
determination  on  the  complaint.  A 
statutory  requirement  for  a 
determination  to  be  made  on  the  record 
alter  opportunity  for  hearing  generally 
makes  an  agency  administrative  process 
for  making  a  determination  subject  to 
section  554(a)  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  §§  551- 
559,  and  thus  specifically  triggers  the 
application  of  the  provisions  of  the  APA 
apphcable  to  formal  adjudications,  i  e 
5  U.S.C.  §§  554,  556.  557.  and  3105.  See, 
e.g..  Lane  v.  U.S.  Dept.  of  Agriculture. 
120  F.3d  106  (8th  Cir.  1997);  City  of 
West  Chicago,  III.  v.  U.S.  Nuclear 
Regulatory  Comm'n.,  701  F.2d  632  (7th 
Cir.  1983).  Section  741(g)  applies 
chapter  5  of  Utle  5  of  the  United  States 
Code  generally  to  these  proceedings, 
except  for  the  standard  for  judicial 
review.  Both  the  APA  and  the  Equal 
Access  to  Justice  Act.  5  U.S.C.  §  504 
(EAJA),  which  permits  eligible 
prevailing  parties  to  recover  attorneys 
fees  when  the  position  of  the  agency  is 
not  substantially  justified  in  an 
administrative  adversary  adjudication, 
are  included  in  chapter  5  of  title  5  of  the 
United  States  Code. 

On  the  basis  of  these  provisions  of 
secUon  741,  USDA  has  determined  that 
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the  provisions  of  the  APA  applicable  to 
formal  adjudications,  as  well  as  EA)A, 
are  applicable  to  the  formal 
consideration  of  administrative 
complaints  processed  by  USDA  under 
section  741.  The  regulations 

f>romulgated  below  implement  a  process 
or  eligible  complainants  to  seek  an 
administrative  determination  on  their 
complaints  from  USDA  under  section 
741(b)  that  complies  with  the 
requirements  of  both  the  APA  and 
EAJA. 

Initiating  USDA  Consideration  of  a 
Complaint  Under  Section  741 

I   In  order  for  a  complaint  to  b« 
processed  under  these  regulations,  it 
must  already  have  been  filed  with 
USDA  and  be  an  "eligible  complaint"  as 
defined  in  section  741(e).  Therefore 
these  regulations  presume  that  there  is 
a  pre-existing  complaint,  and  that 
proceedings  under  these  regulations 
will  be  at  Uie  request  of,  or  with  the 
consent  of,  the  complainant  to  ccmsider 
his  or  her  pre-existing  complaint  under 
these  procedures.  Accordingly,  a  brief 
description  of  the  process  follows. 
The  USDA  Office  of  Qvil  Rights 
(OCR)  has  reviewed,  or  already  is  in  the 
process  of  reviewing,  many  of  these 
eligible  complaints.  For  those  already 
reviewed  or  in  process,  OCR 
automatically  will  docket  than  for 
consideration  as  "Section  741 
Complaint  Requests"  under  these  rules. 
OCR  will  issue  a  letter  notifying  the 
complainants  of  this  action,  ind  their 
Section  741  Complain  Request  docket 
number,  by  March  1, 1999.  Such  a  letter 
also  will  provide  further  instructions  or 
options  for  the  individual  circumstances 
of  each  complainant,  and  may  include 
an  offer  of  settlement  for  the  complaint. 
.    For  those  complaints  not  currently 
under  review  by  OCR,  or  for  those 
complainants  who  do  not  receive  letters 
by  March  29, 1999,  notifying  them  that 
their  complaints  have  been  docketed 
under  these  rules,  complainants  must 
file  a  Section  741  Complaint  Request 
with  OCR  seeking  review  of  his  or  her 
complaint  under  these  regulations.  OCR 
will  assign  the  Section  741  Complaint 
Request  a  docket  nimiber,  and  will  so 
notify  the  complainant. 

OCR  Administrative  Review  and 
ISettlement  Opportunities 

Until  a  complainant  elects  to  request 
a  hearing,  the  Section  741  Complaint 
Request  will  be  reviewed  by  OCR.  The 
intent  of  these  regulations  is  to  provide 
all  eligible  complainants  with  every 
opportunity  to  seek  administrative 
(infonnal  and  formal)  and  judicial 
adjudication  of  their  complaints  as 
permitted  by  Section  741.  The  Director 


will  review  all  eligible  complaints  and 
consider  possible  settlement 
opportunities.  Specifically,  if  the 
Ehirector  finds  that  your  complaint  is  an 
eligible  complaint,  the  Director  will:  (1) 
review  all  dociunents  and  evidence 
submitted  by  you;  (2)  review  all  agency 
or  OCR  files,  if  any  exist,  regarding  the 
circumstances  surrounding  the  alleged 
discrimination;  (3)  review  any  damage 
claims;  and  (4)  seek  any  further 
clarification,  if  necessary,  bom  either 
you  or  the  agency.  OCR  also  may  refer 
your  eligible  complaint  for  a  formal 
investigation  by  the  OCR  Program 
Investigation  CKvision  or  by  an  outside 
contractor.  Based  on  his  or  her  review, 
the  Director  wUl  either  (1)  undertake 
negotiations  with  you  to  resolve  the 
complaint;  or  (2)  inform  you  that  OCR 
wrill  not  settle  the  complaint  and 
explain  to  you  your  ri^ts,  including 
your  right  to  pursue  formal  proceedings 
before  an  ALJ  imder  these  rules.  If  the 
tx)mplaint  is  successfully  resolved  or 
settled,  the  Director  will  issue  a  final 
determination  disposing  of  the  matter 
and  concluding  consideration  of  the 
complaint  imder  these  procedures. 

Notwithstanding  the  informal 
settlement  process,  once  OCR  dockets  a 
compleiinant's  Section  741  Complaint 
Request,  a  complainant  may  request  a 
hearing  before  an  administrative  law 
judge  (ALJ)  at  any  time  during 
consideration  of  his  or  her  complaint 
under  these  rules.  These  rules  provide 
procedures  for  the  conduct  of  such 
hearings. 

Proceedings  Before  an  Administrative 
Law  Judge 

As  noted  above,  the  complainant  may 
request  a  hearing  on  the  record  before 
an  ALJ  at  any  time  after  his  Section  741 
Complaint  Request  is  docketed.  OCR 
will  turn  over  to  the  ALJ  its  entire  file 
on  the  complaint,  and  file  a  report  with 
the  ALJ  stating  its  position  with  respect 
to  whether  the  complaint  is  an  eligible 
complaint,  and,  if  so,  its  position  on  the 
merits  of  the  complaint.  If  the 
complainant  chooses  to  have  an  ALJ 
consider  the  complaint,  he  or  she  may 
either  request  that  the  ALJ  render  a 
proposed  determination  on  the  written 
record  consisting  of  the  complaint,  the 
Section  741  Complaint  Request,  the 
OCR  report,  and  other  submissions  of 
the  parties,  or  proceed  with  a  full 
hearing. 

The  ALJ  will  make  a  proposed 
decision  that  may  either  deny  the 
complaint  or  sustain  the  complaint  and 
recommend  award  to  the  complainant  of 
such  relief  as  would  be  afforded  under 
the  applicable  statute  or  regulation 
under  which  the  eUgible  complain',  was 
filed,  notwithstanding  any  statute  of 


limitations.  The  proposed  decision  of 
the  ALJ  will  become  final  within  35 
days,  unless  you  request  review  of  the 
determination  by  the  Assistant  Secretary 
for  Administration  (ASA).  The  ASA 
may  also  choose  to  review  this  on  his 
or  her  own  motion. 

Timing  of  Final  Determinations  and 
Judicial  Review 

Whether  with  or  without  a  hearing  or 
review  by  the  ASA,  the  USDA  will 
render  a  final  determination  to  the 
maximum  extent  practicable  within  180 
days  after  docketing  of  the  Section  741 
Complaint  Request.  If  the  complaint  is 
denied  by  USDA,  in  whole  or  in  part, 
the  complainant  will  have  at  least  180 
days  to  file  suit  in  Federal  court  seeking 
a  review  of  the  denial,  regardless  of  any 
applicable  statute  of  limitations. 

Detennination  To  Issue  an  Interim  Final 
Rule 

Delay,  neglect,  and  inadequate 
consideration  of  these  discrimination 
complaints  by  USDA  in  the  past  created 
the  need  for  Congress  to  pass  this 
extraordinary  relief  statute  in  the  first 
instance.  The  waiver  of  the  statute  of 
limitations  in  section  741(a)  is  available 
only  for  a  period  of  2  years  after  the  date 
of  enactment  which  occurred  on 
October  21,  1998.  That  is,  all  complaints 
under  section  741  must  be  filed  either 
in  court  or  with  USDA  by  October  21, 
2090.  (Those  complainants,  who 
initially  seek  USDA  administrative 
review,  then  will  have  180  days  after 
USDA's  issuance  of  a  final 
determination  under  section  741  to 
pursue  an  action  for  judicial  review 
even  if  the  USDA  review  or  the  180-<iay 
period  extends  beyond  October  21, 
2000.)  Since  less  than  two  years  remain 
for  those  who  allegedly  have  suffered 
discrimination  to  file  complaints  with 
USDA,  time  is  of  the  essence  in 
implementing  this  procedure  as  soon  as 
possible.  Accordingly,  publication  of 
these  rules  of  procedure  as  interim  final, 
without  prior  notice  and  comment,  is 
permissible  under  either  the  procedural 
ruifes  or  good  cause  exceptions  to  the 
APA  requirement  for  notice  and 
comment  rulemaking.  5  U.S.C. 
§  553(b)(3)  (A)  and  (B).  However,  USDA 
is  providing  a  conunent  period  of  30 
days  to  provide  for  comment  and 
subsequent  modification  of  this  rule,  if 
necessary. 

List  of  Sub)ects  in  7  CFR  Part  15f 

Administrative  practice  and 
procedure.  Agriculture,  Appeal 
prticedures.  Civil  rights.  Equal  access  to 
justice.  Ex  parte  communications. 
Farmers,  Federal  aid  programs. 
Guaranteed  loans.  Insured  loans.  Loan 
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programs.  Nondiscrimination.  Price 
support  programs. 

For  the  reasons  set  out  in  the 
preamble,  subtitle  A  of  Title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

Part  15f  is  added  to  read  as  follows: 

PART  15F— ADJUDICATIONS  UNDER 
SECTION  741 

Subpart  A— What  Is  Ttw  Purpoaa  Of  These 
Regulations  And  To  Whom  And  To  What 
Prograw  Do  They  Apply? 

15£l  What  is  the  purpose  of  these 

regulations? 
15t2  Who  may  use  these  procedures  for 

processing  their  discrimination 

complaint  with  USDA? 
15{.3  If  I  want  to  use  these  procedures  to 

have  USDA  consider  my  complaint,  how 

long  will  it  take  for  USDA  to  make  a 

decision? 
15f.4  What  do  certain  words  and  phrases  in 

these  regulations  mean? 

Subpart  B— I  Filed  A  Complaint  WHh  USDA 
Prior  To  July  1, 1997,  How  Do  I  Request 
That  (iSOA  Consider  My  Complaint  Using 
Thaas  Procedures? 

15f.5  How  do  I  request  that  USDA  consider 
my  complaint  under  these  procedures? 

15f.6  What  must  I  say  or  include  in  my 
Section  741  Complaint  Request? 

15f.7  May  I  be  represented  by  an  attorney? 

Subpart  C— What  Happens  Aftsr  I  Sand  In 
My  Raqueat?  May  I  Seeic  to  Resolve  My 
CompWnt  Infonnaily  With  OCR? 

15f.8  What  does  the  Docketing  Qerk  do  with 

my  request? 
15f.9  What  will  the  Director  do  to  settle  my 

Section  741  Complaint  Request  when  it 

is  received? 
ISf.lO  What  if  I  do  not  want  the  Director  to 

review  my  Section  741  Complaint 

Request  and  I  want  to  proceed  directly 

to  a  hearing? 

Sut>part  D— If  I  Request  A  Hearing.  What 
Will  Happen?  How  Will  The  Hearing  Be 
Conducted? 

15f.ll  Where  must  I  file  a  hearing  request 

and  what  happens  to  it? 
15f.l2  Am  I  entitled  to  a  hearing  in  all 

circumstances? 
15f.l3  What  is  the  function  oftheALJ  and 

who  may  communicate  with  him? 
15tl4  What  happens  after  I  file  a  request  for 

a  hearing? 
15fl5  What  Happens  After  the  Docketing 

Clerk  Notifies  All  Parties? 
15f  16  Although  I  request  a  hearing,  may  I 

request  the  ALJ  to  issue  a  decision 

without  a  hearing? 
15f  17  What  happens  before  the  hearing? 
15fl8  May  I  depose  potential  witnesses? 
15f.l9  Other  than  myself,  OCR,  and  the 

agency,  may  any  other  interested  party 

participate  in  the  proceeding? 
15f  20  May  I  subpoena  witnesses  to  the 

hearing? 
15f.21  What  rules  are  apphcable  to  the 

actual  conduct  of  the  hearing? 
15122  What  happ>ens  after  the  hearing? 


15f23  What  will  constitute  the  record  for  the 

final  determination? 
15f  24  When  and  in  what  form  will  a  final 

determination  be  made  on  my  complaint 

by  USDA? 
15f  25  Will  USDA  pay  my  attorneys  fees  if 

I  win? 

Subpart  E— What  If  I  Do  Not  Agree  With  The 
Final  Determination  By  USDA? 

15f26  May  I  seek  judicial  review  of  the  final 
determination? 

Subpart  F— How  Do  I  Count  Days  For 
Puipossa  Of  DeadUnee  And  What  Happens 
If  I  Miss  A  Deadline  In  Theae  Rules? 

15f27  Whea  is  something  considered 

"filed"  as  required  by  these  rules  and  to 
whom  do  I  need  to  give  copies  of  what 
I  file? 

15f  28  Whea  I  or  someone  else  has  to  do 
something  within  a  certain  number  of 
days,  how  will  USDA  or  the  ALJ  count 
the  days? 

15129  May  I  request  an  extension  of  a 
deadline  or  may  I  get  relief  for  missing 
a  deadlina  in  these  rules? 
AMthorily:  5  U.S.C.  301;  section  101(a)  of 

Pub.  L.  105-277,  112  Stat.  2681; 

ReovganizatioB  Plan  No.  2  of  1953  (5  U.S.C 

App.). 

Sykpart  A— What  Is  The  Purpose  Of 
ThMs  Regulations  And  To  Whom  And 
To  What  Proframs  Do  They  Apply? 

flW.I    What  is  the  purpose  of  these 
regulations? 

These  regulations  provide  the  rights 
of  complainants  and  the  procedures  for 
the  processing  of  certain 
nonemployment  related  complaints 
alleging  discrimination  by  USDA  that 
were  filed  with  USDA  prior  to  July  1. 
1997,  as  authorized  under  section  741(b) 
of  the  Agricxiltiue,  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1999.  enacted  in  Division  A,  section 
101(a)  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Pub.  L.  105- 
277. 

§1Sf.2    Who  may  uae  these  procedures  for 
processing  their  discrimination  complaint 
wNhUSOA? 

A  person  may  use  these  procedures  if 
he  or  she  filed  a  nonemployment  related 
discrimination  complaint  with  USDA 
prior  to  July  1. 1997,  that  alleged 
discrimination  by  USDA  at  any  time 
during  the  period  beginning  January  1, 
1981  and  ending  December  31. 1996  : 

(a)  In  violation  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et  seq.) 
in  administering — 

(1)  A  farm  ownership,  farm  operating, 
or  emergency  loan  fimded  bom  the 
Agricultural  Credit  Insurance  Program 
Accoimt;  or 


(2)  A  housing  program  established 
under  title  V  of  the  Housing  Act  of  1949; 
or 

(b)  In  the  administration  of  a 
commodity  program  or  a  disaster 
assistance  program. 

§15f.3    If  I  want  to  use  theae  procedures  to 
have  USDA  consWar  my  complaint  how 
long  wilf  It  take  for  USDA  to  maite  a 
decision? 

To  the  maximum  extent  practicable,  a 
final  deteiminatien  under  these 
procediues  will  be  issued  within  180 
days  after  you  have  filed  your  request. 

S15f.4    What  do  certain  words  and  phrases 
ht  these  reguiaBoiia  mean? 

Agency  means  the  USDA  agency, 
office,  or  committee  that  the 
complainant  alleges  has  discriminated 
against  the  coeoplainant  in  the 
administratioQ  ot  a  covered  program. 

ALJ  means  an  Administrative  Law 
Judge  appointed  piusuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
557(b)(3),  3105)  who  presides  over  a 
hearing  if  requested  by  a  complainant. 

ASA  me«u  the  Assistant  Secretary  for 
Administration. 

Complainant  means  a  person  who 
requests  that  USDA  consider  his  or  her 
complaint  under  the  procedures  of  this 
part. 

Complaint  means  a  written  document 
filed  with  USDA  by  a  person  alleging 
discrimination  by  USDA  under  a 
covered  program. 

Covered  pmgram  means: 

(1)  A  farm  ownership,  farm  operating, 
or  emergency  loan  funded  from  the 
Agricultural  Credit  Insurance  Program 
Account; 

(2)  A  housing  program  established 
imder  title  V  of  the  Housing  Act  of  1949; 
or 

(3)  A  commodity  program  or  disaster 
assistance  program. 

Director  means  the  Director  of  USDA, 
OCR.  or  his  ot  her  subordinate  designee. 

Docketing  clerk  means  an  employee  of 
the  USDA  Office  of  Civil  Rights, 
designated  to  serve  in  this  capacity. 

Eligible  complaint  means  a  complaint 
that  was  filed  with  the  Department  of 
Agricultiue  before  July  1. 1997,  and  that 
alleges  discrimination  occvuring  at  any 
time  during  the  period  begiiming  on 
January  1, 1981  and  ending  December 
31.  1996— 

(1)  In  violation  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et  seq.) 
in  administering — 

(i)  A  farm  ownership,  farm  operating, 
or  emergency  loan  funded  &t)m  the 
Agricultural  Credit  Insurance  Program 
Accoimt;  or 

(ii)  A  housing  program  established 
imder  title  V  of  the  Housing  Act  of  1949; 
or 


Subparts— II 
USDA  Prior  T( 
Request  That 
Complaint  Us 

§15f.5  Howd< 
consider  my  co 
procedures? 

In  order  for 
complaint  unc 
Section  741  O 
docketed  with 
the  USDA  OC] 

(a)  Do  I  havi 
Complaint  Ret 
working  on  m 
file  again? HI. 
reviewed  or  is 
complaint,  yo 
March  1, 199S 
complaint  aut 
docketed  as  a 
Request  for  cc 
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"son  who 
ir  his  or  her 
lures  of  this 


(2)  In  the  administration  of  a 
commodity  program  or  a  disaster 
assistance  progreim. 

Ex  parte  communication  means  a 
prohibited  communication  between  a 
party  to  a  proceeding  and  the  ALJ 
outside  of  the  presence  of,  or  without 
notice  to,  the  other  parties  to  the 
proceeding,  as  explained  more  fully  in 
§15f.l3. 

Final  determination  means  the  final 
USDA  decision  made  on  your  complaint 
under  these  rules. 

Hearing  means  a  proceeding  in  which 
you  may  present  your  case  before  the 
ALJ. 

Interested  party  means  a  person,  other 
than  the  complainant,  OCR,  and  the 
agency,  who  has  an  interest  in  a 
proceeding  under  these  rules  and  is 
admitted  to  the  proceeding  under 
§  15f.20. 

OCR  means  the  USDA  Office  of  Civil 
Rights. 

Party  or  parties  means  the 
complainant,  OCR,  the  agency,  or  a 
person  admitted  to  the  proceeding  as  an 
interested  party. 

Secretary  means  the  Secretary  of 
Agriculture. 

Section  741  means  section  741  of  the 
Agricultiue,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999, 
enacted  in  Division  A,  section  101(a)  of 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Pub.  L.  105- 
277. 

Section  741  Complaint  Request  (or 
Request)  means  a  request  by  a 
complainant  to  consider  his  complaint 
under  these  rules. 

USDA  means  the  United  States 
Department  of  Agriculture. 

Subpart  B— I  Plied  A  Complaint  Witti 
USOA  Prior  To  July  1, 1997,  How  Do  i 
Request  That  USDA  Ck>n8ider  My 
Complaint  Using  These  Procedures? 

§15f.5    How  do  I  request  that  USDA 
consider  my  complaint  under  tttese 
procedures? 

lb  order  for  USDA  to  consider  your 
complaint  under  these  procedures,  a 
Section  741  Complaint  Request  must  be 
docketed  with  the  £)ocketing  Clerk  in 
the  USDA  OCR. 

(a)  Do  I  have  to  file  a  "Section  741 
Complaint  Request"  if  USDA  is  already 
working  on  my  complaint?  Do  I  have  to 
file  again?  If  USDA  OCR  akeady 
reviewed  or  is  working  on  your 
complaint,  you  will  receive  a  notice  by 
March  1, 1999,  indicating  that  your 
complaint  automatically  has  been 
docketed  as  a  Section  741  Complaint 
Request  for  consideration  under  these 


procedures.  The  notice  will  provide  you 
with  the  docket  number  assigned  your 
Request  and  will  give  you  further 
instructions  with  respect  to  what 
options  you  have  or  what  actions  you 
must  take. 

(b)  What  if  USDA  is  not  working  on 
my  complaint?  If  I  think  USDA  has 
reviewed  or  is  working  on  my  complaint, 
but  do  not  receive  a  letter  by  March  1, 
1999,  what  should  I  do?  If  USDA  is  not 
already  working  on  your  complaint,  or 
you  do  not  receive  a  letter  bom  USDA 
by  March  1, 1999,  or  within  30  days 
thereafter,  you  should  file  a  Section  741 
Complaint  Request  with  the  Docketing 
Clerk  at  USDA  OCR. 

(c)  How  long  do  I  have  to  file  my 
Section  741  Complaint  Request?  You 
have  imtil  October  21,  2000  to  file  your 
Section  741  Complaint  Request. 

§15f.6    What  must  I  say  or  include  In  my 
Section  741  Qomplaint  Request? 

If  you  must  file  a  Section  741 
Complaint  Request,  it  should  include  a 
copy  of  yoiu-  original  complaint,  a 
request  in  writing  that  USDA  consider 
the  complaint  in  accordance  with  these 
procedures,  a  statement  as  to  when  your 
complaint  was  filed  with  USDA,  and 
any  other  evidence  you  consider 
necessary  to  prove  that  yoiu-  complaint 
is  an  eligible  complaint  suitable  for 
consideration  under  these  procedures. 

§15f.7    Itey  I  iM  represented  by  an 
attorney? 

(a)  If  your  Section  741  Complaint 
Request  is  automatically  docketed  as  set 
forth  in  §  15f.5(a),  and  you  already  are 
represented  by  counsel  of  whom  you 
have  notified  USDA,  then  this  section 
does  not  apply. 

(b)  If  you  are  filing  your  Section  741 
Complaint  Request  with  USDA,  and  if 
you  are  represented  by  an  attorney,  your 
Section  741  Complaint  Request  should 
also  include  an  authorization  signed  by 
you  indicating  that  the  attorney  is 
entitled  to  represent  you  on  your  behalf. 
If  USDA  receives  such  an  authorization, 
all  dociunents  in  connection  with 
consideration  of  your  complaint  under 
these  procedures  will  be  sent  to  yoxu: 
attorney  and  not  to  you. 

(c)  Once  your  Section  741  Complaint 
Request  is  docketed  with  USDA,  and 
you  afterwards  retain  an  attorney,  you 
should  forward  an  authorization  to 
USDA  signed  by  you  indicating  that  the 
attorney  is  entitled  to  represent  you  on 
your  behalf  If  USDA  receives  such  an 
authorization,  all  documents  in 
connection  with  consideration  of  your 
complaint  under  these  procedures  wil' 
be  sent  to  your  attorney  and  not  to  you. 


Subpart  C— What  Happens  After  I  Send 
in  IMy  Section  741  Complaint  Request? 
May  I  Seek  to  Resolve  My  Complaint 
Informally  With  CX^R? 

§15f.8    What  does  the  Doclteting  Clerk  do 
with  my  Section  741  Complaint  Request? 

All  Section  741  Complaint  Requests 
docketed  by  the  OCR  Docketing  Clerk 
will  be  referred  to  the  Director  for  an 
informal  review.  The  Director  will 
deteanine  if  the  complaint  is  one  that 
can  be  resolved  informally,  and,  if  so, 
the  Director  will  seek  to  resolve  the 
complaint  informally  with  the 
complainant. 

§15f.9    What  will  the  Director  do  to  settle 
my  Section  741  Complaint  Request  wt>en  It 
is  receded? 

The  Director  will  review  each  Section 
741  Complaint  Request.  If  the  Director 
finds  that  your  complaint  is  an  eligible 
complaint,  the  Director  will:  review  all 
documents  and  evidence  submitted  by 
you;  review  all  agency  or  OCR  files,  if 
any  exist,  regarding  the  circiunstances 
surrounding  the  alleged  discrimination; 
review  any  damage  claims;  and  seek  any 
further  clarification,  if  necessary,  from 
either  you  or  the  agency.  OCR  also  may 
refer  j'our  eUgible  complaint  for  a 
formal  investigation  by  the  OCR, 
Program  Investigation  Division  or  by  an 
outside  contractor.  Based  on  his  or  her 
review,  the  Director  will  either 
undertake  negotiations  with  you  to 
resolve  the  complednt;  or  inform  you 
that  OCR  will  not  settle  the  complaint 
and  explain  to  you  yoiu  options, 
including  your  right  to  piursue  formal 
proceedings  before  an  AL]  under 
subpart  D.  If  the  complaint  is 
successfully  resolved  or  settled,  the 
Director  will  issue  a  final  determination 
disposing  of  the  matter. 

§151.10    What  if  I  do  not  want  the  Director 
to  review  my  Section  741  Complaint 
Request  and  I  want  to  proceed  directly  to 
a  hearing? 

If  you  do  not  want  the  Director  to 
review  yoiu  Section  741  Complaint 
Request,  you  may  request  a  hearing 
following  the  procedures  below  in 
subpart  D.  You  may  request  a  hearing  at 
any  time  during  informal  review  or 
negotiations  with  the  Director,  or  at  any 
time  during  USDA  consideration  of  your 
Section  741  Complaint  Request. 

Sut}part  D — If  I  Request  A  Hearing, 
What  Will  Happen?  How  Will  The 
Hearing  Be  Conducted? 

§15f.11    Where  must  I  file  a  hearing 
request  and  wttat  happens  to  it? 

If  you  desire  a  hearing,  you  must  file 
a  request  for  a  hearing  with  the 
Docketing  Clerk,  citing  the  docket 
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number  assigned  to  your  Section  741 
Complaint  Request.  When  the  Docketing 
Clerk  receives  your  request  for  a 
hearing,  your  Section  741  Complaint 
Request  will  be  assigned  to  an  ALJ.  The 
Docketing  Clerk  wall  send  a  notice  of 
your  hearing  request  to  OCR  and  the 
agency,  notifying  them  of  the  docket 
number  and  the  assigned  ALJ.  The 
Docketing  Clerk  also  will  send  you  a 
notice  of  receipt  of  the  hearing  request 
that  will  inform  you  of  the  name  of  the 
assigned  ALJ. 

§15f.12    Am  I  •ntnied  to  a  hearing  in  all 
drcumstancas? 

Under  section  741,  you  have  a  right  to 
a  hearing  as  part  of  the  process  for 
USDA  to  render  a  final  determination 
on  yoiu  eUgible  complaint.  However,  if 
at  any  time  the  ALJ  determines  that  yoiu' 
complaint  is  not  an  eligible  complaint, 
he  or  she  may  dismiss  your  complaint 
with  a  final  determination  and  USDA 
review  of  your  complaint  will  then  have 
been  completed.  You  also  are  not 
entitled  to  a  hearing  if  there  are  no 
material  issues  of  fact  in  dispute 
between  you  and  USDA.  In  other  words, 
if  the  only  dispute  remaining  is  a 
question  of  law,  you  will  not  receive  a 
hearing  and  the  ALJ  will  make  a  final 
determination  under  §  15f.l6. 

§15M3    Whatis  the  function  of  th«  ALJ 
and  who  may  communlcata  with  him? 

(a)  What  are  the  powers  of  the  ALJ? 
The  ALJ  is  responsible  for  conducting  a 
hearing  at  your  request  on  your  Section 
741  Complaint  Request.  He  or  she  will 
have  all  powers  prescribed  in  these 
rules  and  will  make  a  proposed 
determination  on  your  complaint.  The 
proposed  determination  then  will 
become  the  final  determination  after  35 
days,  unless  the  ASA  reviews  the 
proposed  determination. 

(b)  What  is  an  ex  parte 
communication?  An  ex  parte 
conmiunication  is  a  communication  by 
one  party  to  a  proceeding  with  the  ALJ 
outside  of  the  presence  of,  or  without 
notice  to,  the  other  parties  to  a 
proceeding.  Ex  parte  communications  in 
the  proceedings  on  your  complaint  are 
prohibited  and  will  be  handled  as 
follows: 

(1)  The  ALJ  will  not  engage  in  ex 
parte  communications  regarding  the 
merits  of  a  complaint  with  any  party  or 
with  any  person  having  any  interest  in 
the  proceedings  on  the  complaint, 
including  OCR  and  any  person  in  an 
advocacy  or  investigative  capacity,  at 
any  time  between  the  assignment  of  a 
hearing  to  him  or  her  and  the  issuance 
of  a  proposed  determination.  This 
prohibition  does  not  apply  to: 


(i)  Discussions  of  procedural  matters 
related  to  the  complaint;  or 

-  (ii)  Discussions  of  the  merits  of  the 
complaint  where  all  peulies  to  the 
proceeding  on  the  complaint  have  been 
given  notice  and  an  opportunity  to 
participate. 

(2)  In  the  case  of  a  communication 
described  in  paragraph  (b)(l)(ii)  of  this 
section,  a  memorandum  of  any  such 
discussion  shall  be  included  in  the 
hearing  record. 

(3)  No  party  to  the  proceeding  or  other 
interested  person  shall  make  or 
knowingly  cause  to  be  made  to  the  ALJ 
an  ex  parte  communication  relevant  to 
the  merits  of  the  complaint. 

(4)  If  the  ALJ  receives  an  ex  parte 
commimication  in  violation  of  this 
section,  the  ALJ  will  place  in  the  written 
record: 

(i)  All  such  written  communications; 

(ii)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(iii)  All  written  responses  to  such 
communications,  and  memoranda 
stating  the  substance  of  any  oral 
responses  to  such  communications. 

(c)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section  the  ALJ  may,  to  the  extent 
consistent  with  the  interests  of  justice 
and  the  policy  underlying  these 
proceedings,  require  the  party  or  other 
interested  person  making  the 
communication  to  show  cause  why  such 
party's  claim  or  interest  in  the 
complaint  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  such 
violation. 

§15f.14    What  happens  after  I  file  a  request 
for  a  hearing? 

Within  20  days  after  you  have  filed 
your  request  for  a  hearing,  ALJ  shall  file 
with  the  Docketing  Clerk  a  notice  stating 
the  time,  place,  and  manner  of  the 
hearing.  The  ALJ  will  have  due  regard 
for  the  pubUc  interest  and  the 
convenience  and  necessity  of  the  parties 
in  determining  the  time,  place,  and 
maimer  of  the  hearing.  The  notice  will 
state  whether  the  hearing  will  be 
conducted  by  telephone,  audiovisual 
telecommunication,  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing.  The 
Docketing  Clerk  will  Send  copies  of  the 
notice  to  the  complainant  and  to  all 
other  parties  to  the  proceeding. 

§  1 5f .  1 5    What  happens  after  the  Docketing 
Clerk  notifies  all  parties? 

The  first  step  in  this  process  involves 
a  response  to  your  hearing  request  by 
OCR.  OCR  will  tiuTi  over  its  entire  file 
on  your  complaint  to  the  ALJ.  OCR  also 


will  file  a  report  with  the  ALJ  stating  its 
position  with  respect  to  whether  or  not 
yoiu  complaint  is  an  eUgible  complaint, 
writh  reasons  for  its  position,  as  well  as 
stating  its  position  with  respect  to  the 
merits  of  your  complaint.  OCR  must 
tiun  over  its  file  and  make  its  report  on 
its  position  on  your  complaint  within  35 
days.  OCR  must  provide  a  copy  to  you 
of  anything  it  provides  to  the  ALJ. 

§15f.16    Although  I  request  a  hearing,  may 
I  request  the  AU  to  Issue  a  decision 
wrtttKHJt  a  hearing? 

(a)  At  any  time  after  the  parties  have 
been  notified  of  your  hearing  request, 
you  may  file  a  request  writh  the  ALJ  to 
make  a  determination  based  on  the 
written  record.  With  your  request,  you 
should  file  any  other  argiunents  or 
evidence  that  you  wish  the  ALJ  to 
consider.  The  agency  and  OCR  will  have 
35  days  after  you  file  yoiu-  request  to  file 
any  additional  information,  argiunents, 
or  evidence  for  the  consideration  of  the 
ALJ.  The  ALJ  may  recommend  dismissal 
of  your  complaint  on  the  basis  of  a 
finding  that  it  is  not  an  eligible 
complaint;  recommend  denial  of  your 
eligible  complaint  on  the  merits;  or 
make  a  proposed  finding  of 
discrimination  on  your  eligible 
complaint  and  recommend  to  award  you 
such  rehef  as  would  be  afforded  under 
the  appUcable  statute  or  regulation 
under  which  the  eligible  complaint  was 
filed.  The  ALJ  will  make  a  proposed 
determination  on  your  complaint  based 
on  the  original  complaint,  the  Section 
741  Complaint  Request,  the  OCR  report, 
and  any  other  evidence  or  written 
documents  filed  by  the  parties.  The 
proposed  deteruiination  will  become  the 
final  determination  35  days  after  it  is 
filed  unless  you  request  review  of  the 
proposed  determination  by  the  ASA. 
The  ASA  also  may  review  the  proposed 
determination  on  his  or  her  own 
initiative.  If  the  ASA  reviews  the 
decision,  he  or  she  will  allow  the  parties 
a  reasonable  opportunity  to  file  briefs  in 
support  of  or  opposition  to  the  proposed 
determination,  and  afterwards  will  issue 
a  final  determination  within  35  days 
after  you  request  review  of  the  proposed 
determination. 

(b)  To  the  maximum  extent 
practicable,  a  final  determination  will 
be  made  within  180  days  of  your  filing 
of  the  Section  741  Complaint  Request. 

5 151.17    What  happens  before  the  hearing? 

(a)  Do  I  need  to  file  another  answer  or 
pre-hearing  brief?  You  may  file  a  pre- 
hearing brief  in  support  of  your 
complaint. 

(b)  Will  there  be  a  pre-hearing 
conference?  The  ALJ  may  hold  a  pre- 
hearing conference.  If  such  a  conference 
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is  to  be  held,  the  notice  of  the  pre- 
hearing conference  also  will  contfiin  a 
notice  to  the  parties  of  a  time  and  date 
for  the  pre-hearing  conference.  Pre- 
hearing conferences  normally  will  be 
held  by  telephone.  Issues  that  may  be 
addressed  at  the  pre-hearing  conference 
may  include:  simplification  of  the 
issues;  the  possibility  of  obtaining 
stipulations  of  fact  and  of  the 
authenticity  of  dociunents;  limitation  of 
the  number  of  witnesses;  exchange  of 
copies  of  hearing  exhibits;  negotiation, 
compromise  or  settlement  of  issues; 
identification  of  dociunents  of  which 
official  notice  will  be  requested;  a 
schedule  for  completion  of  the  actions 
decided  upon  at  the  conference;  and  any 
other  matters  that  may  aid  and  expedite 
the  conclusion  of  the  proceeding.  No 
transcript  of  the  pre-hearing  conference 
will  be  made  but  the  ALJ  will  issue  a 
written  memorandum  siunmarizing  the 
results  of  the  pre-hearing  conference. 

(c)  What  else  may  the  ALJ  ask  for 
before  the  hearing?  Prior  to  the  hearing, 
the  AL]  may  require  each  of  the  ptarties 
to  furnish  any  or  all  of  the  following:  an 
outline  of  a  party's  position  with  respect 
to  the  complaint,  the  facts  upon  which 
the  party  intends  to  rely,  the  legal 
theories  upon  which  the  party  intends 
to  rely,  copies  of  or  a  list  of  the 
documents  and  exhibits  which  the  party 
anticipates  on  introducing  at  the 
hearing,  and  a  Ust  of  anticipated 
witnesses. 

§15f.1t    May  I  depose  polentM  witnesses? 

(a)  A  party  may  request  an  order  from 
the  ALJ  to  take  the  testimony  of  any 
person  by  deposition  upon  oral 
examination  or  written  interrogatories 
before  any  officer  authorized  to 
administer  oaths  at  the  place  of 
examination,  for  use  as  evidence.  The 
application  for  the  order  must  specify 
the  reason  and  need  for  taking 
testimony  by  deposition. 

(b)  The  time,  place,  and  maimer  of 
taking  depositions  will  be  as  mutually 
agreed  by  the  parties,  or  failing 
agreement,  by  order  of  the  ALJ. 

(c)  No  testimony  taken  by  depositions 
will  be  considered  as  part  of  the 
evidence  in  the  hearing  until  such 
testimony  is  offered  and  received  in 
evidence  at  the  hearing,  and  ordinarily 
it  will  not  be  received  into  evidence  if 
the  deponent  is  present  and  can  testify 
at  the  hearing.  However,  when  the 
deponent  is  present  and  can  testify,  the 
deposition  may  be  used  to  contradict  or 
impeach  the  testimony  of  the  deponent 
given  at  the  hearing.  Where  you  have 
requested  a  final  determination  by  the 
ALJ  based  on  the  written  record  without 
a  hearing,  the  ALJ,  in  his  or  her 


discretion,  may  receive  depositions  to 
supplement  the  record. 

[a]  Each  party  will  bear  its  ovkrn 
ex|>enses  associated  with  the  taking  of 
any  deposition. 

§15f.19    Other thanmyseH, OCR, and ttie 
agency,  may  any  other  Interested  party 
particip«te  In  the  proceeding? 

In  most  cases,  there  will  be  no  parties 
to  a  proceeding  under  these  niles,  other 
than  the  complainant,  OCR,  and,  and  if 
it  so  desires,  the  agency.  However,  if 
there  are  circumstances  in  which 
additional  parties  have  an  interest  in  the 
proceeding,  such  as  a  bank  which 
participated  in  a  case  involving  a 
guaranteed  loan,  such  other  interested 
parties  may  be  permitted  to  participate 
in  the  proceeding  at  the  discretion  of  the 
ALJ. 

flSf^    May  I  subpoena  witnesses  to  the 
hearings? 

No.  USDA  has  no  statutory  authority 
to  subpoena  witnesses  to  testify  at  the 
hearing. 

fl5(^    Whalrulasar     ^Ncabietothe 
actual  conduct  ol  ttM  Ik  .^dng? 

(a)  WTio  may  appear  at  the  hearing? 
You  may  appear  at  the  hearing  in  person 
or  through  your  attorney.  OCR  or  the 
agency  will  appear  through  a  designated 
representative,  which  may  include  a 
USDA  attorney.  Any  person  who 
appears  as  counsel  must  conform  to  the 
standards  of  ethical  conduct  required  of 
practitioners  before  the  courts  of  the 
United  States. 

(b)  What  happens  if  I  fail  to  show  up? 
If,  after  having  received  notice  of  the 
hearing  under  §  15f.l4,  you  fail  to 
appear  at  the  hearing  without  good 
cause,  you  will  have  waived  your  right 
to  a  hearing  in  the  proceeding  and  the 
ALJ  may  proceed  to  issue  a  final 
determination  based  on  the  written 
record  as  provided  for  under  §  15f.l6. 

(c)  Which  party  presents  its  case  first 
at  the  hearing?  You,  as  the  complainant, 
will  proceed  first  at  the  proceeding, 
unless  otherwise  determined  by  the  ALJ. 

(d)  What  kind  of  evidence  will  be 
admitted  and  how  will  it  be  handled?  (1) 
In  general.  The  hearing  will  be 
conducted  by  the  ALJ  in  the  manner  he 
or  she  determines  most  likely  to  obtain 
the  facts  relevant  to  the  matter  or 
matters  at  issue.  The  ALJ  may  confine 
the  presentation  of  facts  and  evidence  to 
pertinent  matters  and  exclude 
irrelevant,  inunaterial,  or  unduly 
repetitious  evidence,  information,  or 
questions.  Each  party  will  have  the 
opportunity  to  present  oral  and 
dociunentjuy  evidence,  oral  testimony 
of  witnesses,  and  arguments  in  support 
of  the  party's  position;  controvert 
evidence  reUed  on  by  any  other  party; 


and  question  all  witnesses.  The 
testimony  of  witnesses  at  a  hearing  will 
be  on  oatb  or  affirmation  and  will  be 
subject  to  cross-examination.  Any 
evidence  may  be  received  by  the  ALJ 
without  regard  to  whether  that  evidence 
could  be  admitted  in  judicial 
proceedings.  Upon  a  finding  of  good 
cause,  the  ALJ  may  order  that  any 
witness  be  examined  separately  and 
apart  from  all  other  witnesses  except 
those  who  may  be  parties  to  the 
proceeding. 

(2)  Objections,  (i)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  to 
any  other  ruling  of  the  ALJ,  the  party 
must  state  briefly  the  groimds  of  such 
objection. 

(ii)  Only  objections  made  before  the 
ALJ  may  subsequently  be  relied  up<Hi  in 
the  proceeding. 

(3)  Depositions.  The  deposition  of  any 
witness  will  be  admitted  in  the  manner 
provided  in  and  subject  to  the 
provisions  of  §  15f.l8(c)  of  these  rules. 

(4)  Exhibits.  Unless  the  ALJ  finds  that 
the  furnishing  of  copies  is 
impracticable,  two  copies  of  each 
exhibit  must  be  filed  with  the  ALJ.  A 
party  submitting  an  exhibit  must 
provide  every  other  party  (except 
interested  parties)  a  copy  of  the  exliibit 
one  week  before  the  hearing.  A  true 
copy  of  an  exhibit  may  be  substituted 
for  the  original. 

(5)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  will  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
will  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  must  be  evidenced 
by  an  official  publication  thereof  or  a 
copy  certified  by  a  person  having  legal 
authority  to  make  such  certification. 

(6)  Official  notice.  Official  notice  will 
be  taken  of  such  matters  as  are  judicially 
noted  by  the  courts  of  the  United  States 
and  of  any  other  matter  of  technical, 
scientific,  or  commercial  fact  of 
established  character  if  the  parties  are 
given  adequate  notice  of  matters  so 
noticed,  and  the  parties  will  be  given 
adequate  opportimity  to  show  that  such 
facts  are  erroneously  noticed. 

(7)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  ALJ.  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  must  be  included 
in  the  transcript.  The  offer  of  proof 
should  consist  of  a  brief  statement 
describing  the  evidence  excluded.  If  the 
evidence  consists  of  a  brief  oral 
statement,  it  must  be  included  in  the 
transcript  in  its  entirety.  If  the  evidence 
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consists  of  an  exhibit,  it  must  be  marked 
for  identification  and  inserted  in  the 
hearing  record. 

(8)  Interlocutory  review.  Interlocutory 
review  of  rulings  by  the  ALJ  will  not  be 
permitted. 

(9)  Tmnscript  or  recording,  (i) 
Hearings  to  be  conducted  by  telephone 
will  be  recorded  verbatim  by  electronic 
recording  device.  Hearings  conducted 
by  audio-visual  telecommunication  or 
by  the  personal  attendance  of  parties 
and  witnesses  must  be  transcribed, 
unless  the  ALJ  finds  that  recording  the 
hearing  verbatim  would  expedite  the 
proceeding  and  the  ALJ  orders  the 
hearing  to  be  recorded  verbatim.  The 
ALJ  must  certify  that  to  the  best  of  his 
or  her  knowledge  and  belief  any 
recording  made  pursuant  to  this 
paragraph  with  exhibits  that  were 
accepted  into  evidence  is  the  record  of 
the  hearing. 

(ii)  If  a  hearing  is  recorded  verbatim, 
a  party  requests  the  transcript  of  a 
hearing  or  part  of  a  hearing,  and  the  ALJ 
determines  that  the  disposition  of  the 
proceeding  would  be  expedited  by  a 
transcript  of  the  hearing  or  part  of  a 
hearing,  the  ALJ  shall  order  the 
verbatim  transcription  of  the  recording 
as  requested  by  the  party. 

(iiij  The  costs  of  transcription  or 
verbatim  recordings  will  be  paid  for  by 
USDA  and  charged  to  the  agency  whose 
action  gave  rise  to  the  complaint  at 
issue.  Copies  of  recordings  or  transcripts 
of  hearings  will  be  made  available  to 
any  party  at  the  actual  cost  of 
duphcation. 

§15f.22    What  happens  after  the  haarkif  7 

The  ALJ  will  fix  a  reasonable  time  for 
filing  posthearing  briefs,  proposed 
findings  of  fact  and  conclusions  of  law, 
and  if  permitted,  reply  briefs.  Briefs 
should  include  a  summary  of  evidence 
reUed  upon  together  with  references  to 
exhibit  numbers  and  citations  to  the 
transcript  and  authorities  relied  upon. 
Briefs  must  be  filed  with  the  Docketing 
Clerk. with  copies  to  all  parties. 

§  1 5f .23    What  will  constitute  the  record  for 
the  final  detennlnation? 

The  original  complaint,  the  Section 
741  Complaint  Request,  the  OCR  report, 
the  agency  answer,  the  transcript  of 
testimony,  exhibits,  affidavits, 
depositions,  briefs,  memoranda  of  law, 
and  all  pleadings,  motions,  pap^s,  and 
requests  filed  in  the  proceeding, 
including  ruUngs,  and  the  proposed 
determination  by  an  ALJ  (if  applicable) 
shall  constitute  the  exclusive  record  for 
the  final  determination. 


§  15f.24  Wh«n  and  In  what  form  will  a  final 
detennlnation  be  made  on  my  complaint  by 
US0A7 

(a)  The  ALJ  will  make  a  proposed 
determination  orally  at  the  close  of  a 
hearing,  or  in  writing  within  35  days. 
The  ALJ  may  recommend  dismissal  of 
your  complaint  on  the  basis  of  a  finding 
that  it  is  not  an  eligible  complaint; 
recommend  denial  of  your  eUgible 
complaint  on  the  merits;  or  make  a 
proposed  finding  of  discrimination  on 
your  eligible  complaint  and  recommend 
to  award  you  such  relief  as  would  be 
afforded  under  the  applicable  statute  or 
regulation  under  which  the  eligible 
ccHnplaint  was  filed.  The  proposed 
detennlnation  will  become  the  final 
determination  35  days  after  it  is  made, 
unless  you  request  review  of  the 
proposed  determination  by  the  ASA. 
The  ASA  also  may  review  the  proposed 
determination  on  his  or  her  own 
initiative.  If  the  ASA  reviews  the 
proposed  determination,  he  or  she  will 
allow  the  parties  a  reasonable 
opportimity  to  file  briefs  in  support  or 
opposition  to  the  proposed 
determination,  and  afterwards  file  a 
final  determination  within  35  days  after 
you  request  review  of  the  proposed 
determination. 

(b)  To  the  maximum  extent 
practicable,  a  final  determination  will 
be  filed  within  180  days  after  you  filed 
your  Section  741  Complaint  Request. 

§15f.2S    Will  USDA  pay  my  attorneys  fees 
if  I  win? 

If  you  prevail  on  your  eligible 
complaint,  either  in  whole  or  in  part, 
after  a  proceeding  before  an  ALJ  imder 
the  procedures  in  this  subpart,  you  may 
be  eligible  for  an  award  of  attorneys  fees 
as  a  prevailing  party  under  the  Equal 
Access  to  Justice  Act  (EAJA),  5  U.S.C. 
504.  To  get  an  EAJA  award,  you  must 
file  an  application  for  such  fees  with  the 
ALJ  within  30  days  after  the  final 
determination  is  made.  Instructions  for 
filing  an  EAJA  application  and 
obtaining  an  EAJA  award  are  contained 
in  7  CFR  part  1,  subpart  J.  The  ALJ  must 
follow  those  rules,  and  not  these  Section 
741  Complaint  Request  rules,  in  making 
any  EAJA  award. 

Subpart  E— What  If  I  Do  Not  Agree 
With  The  Final  Determination  by 
USDA? 

§  15f.26    May  I  seek  Judicial  review  of  the 
final  determination? 

Section  741  provides  that  you  have  at 
least  180  days  after  a  final 
determination  denying  your  eligible 


complaint  under  these  rules  to  seek 
judicial  review  in  the  United  States 
Court  of  Federal  Claims  or  a  United 
States  EHstrict  Court  of  competent 
jurisdiction. 

Subpart  F— How  Do  I  Count  Days  For 
Purposes  Of  Deadlines  and  What 
Happens  If  i  Miss  A  Deadline  In  These 
Rules? 

f  1 81.27    When  is  sontething  considered 
"ItMr  as  rsquirsd  by  ttiase  njies  and  to 
w«OR>  do  I  used  Is  givs  copies  of  what  I 
fNa? 

A  document,  or  other  item,  that  must 
be  "filed"  under  these  rules  is 
consider^  filed  when  postmarked  or 
when  it  is  received  and  date-stamped  by 
the  Docketing  Clerk. 

S  15f.2S  When  I  or  someone  else  has  to  do 
somethinf  wNhin  a  certain  number  of  days, 
how  wtN  USOA  sr  the  AU  count  the  days? 

Unless  otherwise  specifically  noted,  a 
"day"  refers  to  a  calendar  day  and  a 
document  that  must  be  filed  by  a  certain 
date  must  either  be  postmarked  on  that 
date  or  received  by  the  Docketing  Clerk 
on  that  date.  For  dociunents  that  must 
be  or  are  "filed"  under  these 
regulations,  you  coimt  the  niunber  of 
days  after  filing  starting  with  the  day 
after  the  filing  date  as  day  one.  For  other 
time  periods,  you  calculate  the  time 
period  by  coimting  the  day  after  receipt 
by  the  party  as  day  one.  If  the  last  day 
of  a  time  period  expires  on  a  Saturday, 
a  Simday,  or  a  Federal  hohday,  the  last 
day  of  the  time  period  will  expire  on  the 
next  business  day. 

S  15f.29  May  I  request  an  extension  of  a 
deadline  or  may  I  get  relief  for  missing  a 
deadline  in  these  rules? 

You  may  request  that  the  ALJ  extend 
a  deadline  in  these  rules,  or  afford  you 
relief  for  missing  a  deadline,  which  he 
or  she  may  do,  consistent  with  the 
principles  of  sovereign  immunity,  the 
terms  of  any  applicable  statute,  these 
rules,  and  the  necessity  of  expeditious 
completion  of  the  public  business.  It  is 
the  intent  of  USDA  that  the  time 
deadlines  expressed  in  these  regulations 
be  construed  equitably  to  ensure 
resolution  of  eUgible  complaints,  to  the 
extent  permitted  by  law. 

Done  at  Washington,  D.C.,  this  30th  day  of 
November,  1998. 

Dan  Glickman, 

Secretary  of  Agriculture. 

(FR  Doc.  98-32279  Filed  12-2-98;  1.00  pml 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  4, 
1998 

AGRICULTURE 
DEPARTMENT 

Adtninistrative  practice  and 
procedure: 

Civil  rights  adjudication; 
waiver  of  applicable 
statutes  of  limitation; 
published  12-4-98 
Organization,  functions,  and 
authority  delegations: 
Chief  EcoTKtmist  et  al.; 
published  12-4-98 
ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 

Primary  standards  and 
comptiance  requirements; 
published  11-4-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  starxjards: 
Ethylene  oxide  commercial 

sterilization  and  fumigation 
I    operations 
;    Chamber  exhaust  and 
aeration  room  vents; 
suspension  of 
requirements;  published 
12-4-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
.  purposes;  designation  of 
areas: 

Connecticut;  published  10-5- 
98 
Pesticides;  tolerances  in  food, 
animal  feeds,  arvj  raw 
agricultural  commodities: 
Food  and  food  by-products; 

published  12-4-98 
Myclobutanil;  published  12- 

4-98 
Thiabendazole;  published 
12-4-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Drug  products  (QIC); 
tamper-evident  pacluiging 
requirements;  put>lished 
11-4-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  EnforcMnent  Office 
Permanent  program  and 
at>andoned  mine  larxJ 


reclamation  plan 

submissions: 

Alabama;  published  12-4-98 

Ohio;  published  12-4-98 

Utah;  published  12-4-98 
PERSONNEL  MANAGEMENT 
OFRCE 
Health  benefits.  Federal 

employees: 

Disenrollment;  published  11- 
4-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Vessel  inspections: 

User  fees;  reductions  and 
exemptions;  put>lished  11- 
4-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Eurocopter  Deutschland 
GmbH;  published  11-19- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Celery  grown  in — 
Florida;  comments  due  by 
12-8-98;  published  10-9- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HeaMi 
Inspection  Service 

Interstate  transportation  of 
animals  and  animai  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison- 
State  and  area 
classifications; 
comments  due  by  12-7- 
98;  published  10-7-98 
Brucellosis  in  swine — 
State  and  area 
classifications; 
comments  due  by  12-7- 
98;  published  10-7-98 
Plant-related  quarantine, 
domestic: 

Mediterranean  fruit  fly; 
comments  due  by  12-7- 
98;  published  10-8-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  mariceting  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 

12-8-98;  published  11-25- 

98 


Program  regulations: 
Manufactured  housing 
tfiermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection' 
Consumer  protection 
standards — 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  and 
poultry  products;  poultry 
chiHing  performarx^e 
standards;  convnents 
due  by  12-10-98; 
published  9-11-98 
Washing  and  chilling 
processes;  retained 
water  in  raw  meat  arxj 
poultry  products;  poultry 
chilling  performance 
standards;  correction; 
comments  due  by  12- 
10-98;  published  10-26- 
96 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Packers  and  Stockyards  Act: 
Non-reporting  of  price  as 

cotkMkxi  of  purchase  or 

sale  of  livestock; 

prohitMtion;  comrnents  due 

by  12-9-98;  published  9- 

10-98 

AGRICULTURE 

DEPARTMENT 

Rural  Busirtess-Cooperative 

Service 

Program  reguiatkxis:  . 

Manufactured  housing 
thermal  requirentents; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Manufactured  housing 
thermal  requirements; 
comments  due  by  12-7- 
98;  published  10-6-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  and  telepfx)ne  k^ans: 
Fidelity  and  Insurance 
requirements;  comments 
due  by  12-8-98:  put>lished 
10-9-98 

Program  reguiatk)ns: 
Manufactured  housing 
thermal  requirements; 
comments  ^ue  by  12-7- 
98;  published  10-6-96 


AGRICULTURE 
DEPARTMENT 

Nondiscrimination  in  federally 
conducted  programs  arKJ 
activities;  comn^nts  due  by 
12-10-98;  published  11-10- 
98 
COMMERCE  DEPARTMENT 
National  Oceanic  aivJ 
Atmospheric  Administration 
Rshery  conservatk>n  and 
nnanagement: 
Alaska;  fisheries  of 
Exclusive  Ecorx>mic 
Zone — 

Atka  mackerel;  comments 
due  by  12-9-98; 
published  11-9-98 
Atlantk:  swordfish; 
convnents  due  by  12-7- 
98;  pubHshed  10-13-98 
Northeastem  United  States 
fisheries — 

Atlantk:  surf  dam  and 
ocean  quahog; 
comments  due  by  12-7- 
98;  published  11-13-98 
Marine  Mammals: 
Endar>gered  fish  or  wikiiife — 
Sea  turtles;  shrimp 
trawiing  requirenrtents; 
comments  due  by  12-7- 
98;  published  11-10-98 
ENERGY  DEPARTMENT 
Acquisilkxi  reguiatons: 
PerformarKfi  guarantees; 
comments  due  by  12-9- 
98;  pubHshed  11-9-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Energy  facility  applications; 
collaborative  procedures; 
comrrwits  due  by  12-7- 
98;  published  10-7-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Oklalxxna;  comments  due 

by  12-7-98;  published  11- 

6-98 
Air  quality  implementation 
plans;  approval  arxJ 
promulgation;  various 
States: 
California;  confvnents  due  by 

12-7-98;  published  11-6- 

98 
Maryland;  comments  due  by 

12-7-98;  published  11-5- 

98 
Pennsylvania;  comnwnts 

due  by  12-7-98;  published 

11-6-98 
Air  quality  planning  purposes; 
desigruitk>n  of  areas: 


1V_ 
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Arizona;  comments  due  by 

12-7-98;  puWished  11-20- 

98 
Pesticides;  toierances  in  food, 
animal  feeds,  and  raw 
agricuttural  commodities: 
Avemiectin;  comments  due 

by  12-7-98;  published  10- 

7-98 

Bifenthrin;  comments  due  by 
12-7-98;  published  10-7- 
98 

Cyproconazoie;  comments 

due  by  12-7-98;  published 

10-7-98 
Rudioxonil;  comments  due 

by  12-7-98;  published  10- 

7-98 
Glyphosate;  comments  due 

by  12-7-98;  published  10- 

8-98 

Imidadoprid;  comments  due 
by  12-7-98;  published  10- 
7-98 

Pyridate;  comments  due  by 
12-7-98;  published  10-7- 
98 

SetfKJxydim;  comments  due 
by  12-7-98;  published  10- 
8-98 

FARM  CREDIT 
AOMINISTRATION 

Fami  credit  system: 
Leasing  activities;  comments 
due  by  12-7-98;  published 
10-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Satellite  Home  Viewer  Act; 
satellite  delivery  of 
network  signals; 
comments  due  by  12-11- 
98;  published  12-7-98 

Radio  frequency  devices: 
Equipment  in  24.05-24.25 
GHz  band  at  f?eld 
strengths  up  to  2500  mV/ 
m;  certification;  comments 
due  by  12-7-98;  published 
9-21-98 

Uttra-widebarxl  transmission 
systems;  standards  and 
operating  requirements; 
comments  due  by  12-7- 
98;  published  9-21-98 
Radio  stations;  table  of 

assignments: 

Colorado;  comments  due  by 
12-7-98;  published  10-28- 
98 

Iowa  and  Nebraska; 
comments  due  by  12-7- 
98;  published  10-28-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  additives: 


Adhesive  coatings  arxJ 
components — 

Dimethyl-2,6-naphthaJene- 
dicarboxylate,  etc.; 
comments  due  by  12-7- 
98;  published  11-5-98 
Paper  and  paperboard 
components — 

2-[2-aminoethyt)amino]- 
ettTanoi,  etc.;  comments 
due  by  12-7-98; 
published  11-5-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Manufactured  home  procedural 
and  enforcement 
regulations: 

Reviston;  comments  due  by 
12-8-98;  published  10-9- 
98 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Swvlce 

Endangered  and  threatened 
species: 

Rndings  on  petitions,  etc.— 
Big  Cypress  fox  squin-el; 
comments  due  by  12-8- 
98;  published  9-9-98 
Oahu  elepaio  from  Hawaiian 
Islands;  comments  due  by 
12-7-98;  published  10-6- 
98 

Marine  mammais: 
Incidental  take  during 
specified  activities— 
Beaufort  Sea,  AK;  year- 
round  oil  and  gas 
industry  operattons; 
polar  bears  and  Pacific 
walrus;  comments  due 
by  12-11-98;  published 
11-17-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pennanent  program  and 
abandoned  mine  land 
reclamatkxi  plan 
submissions: 
Oklahoma;  comments  due 

by  12-10-98;  published 

11-25-98 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substarKes: 
Synthetic  dronabinol; 
placement  into  Schedule 
III;  comments  due  by  12- 
7-98;  published  11-5-98 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 

Summary  plan  description 
regulations;  comments 


due  by  12-9-98;  published 
10-30-98 

UBRARY  OF  CONGRESS 
Copyright  Office,  Ubrary  of 
Congress 

Copyright  office  and 
procedures: 

Phonorecords,  making  and 
distribution;  reasonable 
notk:e  of  use  and 
payment  to  copyright 
owners;  comments  due  by 
12-11-98;  published  11- 
27-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Brokers  and  dealers;  books 
and  records 
requirements — 
Sales  practices; 
comments  due  by  12-9- 
98;  published  11-12-98 
Equity  securities  purchases 
by  issuer  or  affiliated 
purchaser  comments  due 
by  12-7-98;  published  11- 
6-98 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  oW  age,  sun/ivors 
and  disability  insurance — 
Impairments;  medteal  and 
other  eviderKe  and 
medical  consultant 
definitk>n;  comments 
due  by  12-8-98; 
published  10-9-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
12-10-98;  published  10- 
26-98 

Fokker;  comments  due  by 
12-10-98;  published  11- 
10-98 

International  Aero  Engines; 
comments  due  by  12-7- 
98;  published  10-6-98 

Lockheed;  comments  due 
by  12-11-98;  published 
10-27-98 

McDonnell  Douglas; 
comments  due  by  12-7- 
98;  published  10-7-98 

Pratt  &  Whitney  Canada; 
comments  due  by  12-7- 
98;  published  10-6-98 

Schempp-Hlrth  K.G.; 
comments  due  by  12-11- 
98;  published  11-9-98 
Class  D  airspace;  comments 

due  by  12-10-98;  published 

12-3-98 


Class  D  and  Class  E 
airspace;  comments  due  by 
12-11-98;  published  10-27- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 

Out-of-service  criteria; 
comments  due  by  12-8- 
98;  published  10-9-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 

State  highway  safety  data 
and  traffk:  records 
improvements;  comments 
due  by  12-7-98;  published 
10-8-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Akx)hol;  vitknjitural  area 
designatk>ns: 

Santa  Rita  Hills,  CA; 
comnrwits  due  by  12-10- 
98;  published  9-11-98 

Alcoholk:  beverages: 

Hard  cider,  semi-generic 
wine  designations,  and 
wholesale  Ik^uor  dealers' 
signs;  comments  due  by 
12-7-98;  published  11-6- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Eligibility  reporting 
requirements;  comments 
due  by  12-7-98;  published 
10-6-98 


UST  OF  PUBUC  LAWS 


Note:  The  list  of  Public  Laws 
for  the  second  session  of  the 
105th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  whteh 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Pubito 
Laws  for  the  second  sesskm 
of  the  105th  Congress  was 
published  in  the  Federal 
Rsgister  on  November  30, 
1998. 
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ensions, 

n,  dependency, 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  connected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fonn.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  putdication 
in  ttte  Federal  Flegister 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Proctssing  Code: 

*5421 


I I    I  ES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

Tofax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


c  ompany  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         |     |     | 
I     I  VISA       LJ  MasterCard  Account 


l-D 


Street  aictdress 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


(Credit  card  expiration  date)                 „„„.  nr/l^r  f 

A 

Purchase  order  number  (optional) 

YES     NO 

May  w«  make  your  name/address  available  to  other  mailers?      | |   | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AFR    SMITH212J 

:  JOHN    SMITH 

I  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


• 
• 

•••••••  /••••••• 

:  AFRDO    SMITH212J 

DEC97  R  1 

:  JOHN    SMITH 

•212    MAIN    STREET 

:  FORESTVILLE    MD    20704 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly 
If  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supenntendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Supenntendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
n  VFC  It's  Easy! 

I — I    1  Cji^,  enter  my  subscnpnon(s)  as  follows:  To  fax  your  orders  (202)  512-2250 


Order  Processing  Code 

*5468 


VBjr 


Phone  your  orders  (202)  512-1800 
subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 
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Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purcha.se  order  number  (optional) 

YES     NO 
May  we  make  your  name/addnss  available  to  other  mailers?      [""]   F"] 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


[J  VISA       □  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


11/3 
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RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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City,  State,  ZIP  o 


Daytime  phone  it 


Microfiche  Editions  Available... 


J02) 512-2250 
£02)  512-1800 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*  5419 

I     I  Yli(S,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $247  each 


W5^ 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Strlset  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

Mi}  we  make  your  name/address  available  to  other  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

I     I   VISA       I I  MasterCard  Account 


-D 


~r-      '      zn 

(Credit  card  expiration  date)                 „_„_  „_j>,_ t 

Authorizing  signature  1 1 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 1 2-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
262  (24  hours  a  day,  7  days  a  week). 
i-Mail:  gpoaccess@gpo.gov 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


-  —  a 


Page  7-10 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

LJ    1  hjj,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $137.00  FirstClass  Mail         EH  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 
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The 

Federal  Register; 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I I    I  VjS.  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-^. 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo^ov/nara/ index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free:  1-888-293-6498 
•k     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  AvaUabU 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandiftn  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
[Docket  No.  78N-036L] 

RIN  0910-nAAOI 

Drug  LakMling;  Warning  and  Direction 
Statements  for  Rectal  Sodium 
Phosphates  for  Over-the-Counter 
Laxative  Use;  Final  Rule;  Stay  of 
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ACTION:  Final  rule;  stay  of  compliance. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  staying 
compliance  for  the  regulation  for 
warning  and  direction  statements  for 
over-the-counter  (OTC)  dibasic  sodiimi 
phosphate/monobasic  sodium 
phosphate  (sodium  phosphates)  drug 
products  intended  for  rectal  (enema)  use 
until  December  7, 1998.  The  regulation 
established  conditions  under  which  the 
labeling  must  include  warning  and 
direction  statements  for  oral  and  rectal 
sodium  phosphates  products.  This  stay 
of  compliance  applies  only  to  rectal 
sodium  phosphates  products  and  is  in 
response  to  requests  and  a  citizen 
petition  that  the  final  rule  did  not  allow 
sufficient  time  for  relabeling  of  these 
products.  This  final  rule  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
DATES:  Section  201.307(b)(2)(ii)  and 
(b)(3)(i)  pubUshed  on  May  21, 1998  (63 
FR  27836),  are  effective  September  18, 
1998,  however,  compliance  with 
§  201.307(b)(2)(ii)  and  (b)(3)(i)  as  they 
relate  to  rectal  sodium  phosphates 
products  is  not  mandatory  imtil 
December  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Turner,  Center  for  Drug 


Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2291. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  March  31, 
1994  (59  FR  15139),  the  agency 
proposed  to  amend  the  tentative  final 
monograph  for  over-the-counter  (OTC) 
laxative  drug  products  to  limit  the  OTC 
container  size  for  sodium  phosphates 
oral  solution  to  not  greater  than  90 
milliliters  (mL).  The  agency  also 
proposed  a  warning  for  all  sodium 
phosphates  products  not  to  exceed  the 
recommended  dosage  unless  directed  by 
a  doctor. 

In  the  Federal  Register  of  May  21, 
1998  (63  FR  27836),  FDA  issued  a  final 
rule  for  OTC  laxative  drug  products 
containing  sodium  phosphates 
§  201.307(b)(1),  (b)(2),  and  (b)(3)  (21 
CFR  201.307(b)(1),  (b)(2),  and  (b)(3)) 
establishing  a  container  size  limitation 
of  90  mL  for  oral  sodium  phosphates 
(sodium  phosphates  oral  solution),  emd 
new  warning  and  direction  statements 
for  OTC  oral  and  rectal  sodium 
phosphates  for  relief  of  occasional 
constipation,  or  for  preparing  the  colon 
for  x-ray  or  endoscopic  examination.  On 
May  21, 1998  (63  FR  27886),  FDA  also 
issued  a  proposed  rule  to  amend  the 
tentative  final  monograph  for  OTC 
laxative  drug  products  (21  CFR  334.16 
and  334.58)  to  include  additional 
general  labeling  and  professional 
labeling  for  oral  and  rectal  sodiimi 
phosphates  and  a  new  time-to-effect 
statement  for  rectal  products. 

The  final  rule  requires  manufacturers 
to  add  certain  new  labeling  for  rectal 
sodiiun  phosphates  drug  products.  The 
new  warning  in  §  201.307(b)(2)(ii) 
states:  "Using  more  than  one  enema  in 
24  hours  can  be  harmful."  The  new 
directions  in  §201.307(b)(3)(i)  state:  "Do 
not"  ("take"  or  "use")  "more  unless 
directed  by  a  doctor.  See  Warnings." 
The  final  rule  specified  an  effective  date 
of  September  18,  1998,  for  these 
warning  and  direction  statements  for 
rectal  sodium  phosphates  products. 

In  the  final  rule  (63  FR  27836  at 
27842),  the  agency  stated  that  relabeling 
costs  of  the  type  required  by  this  final 
rule  generally  average  about  $2,000  to 
$3,000  per  stock  keeping  unit  (SKU) 
(individual  products,  packages,  and ' 
sizes).  At  that  time,  the  agency  was 


aware  of  three  manufacturers  that 
together  produce  approximately  125 
SKU's  of  rectal  sodium  phosphates  drug 
products.  The  agency  mentioned  that 
there  may  be  a  few  additional  small 
manufacturers  or  a  few  additional 
products  in  the  marketplace  that  are  not 
identified  in  the  sources  FDA  reviewed. 
The  agency  stated  that  some  entities, 
especially  those  private  label 
manufacturers  that  provide  labeling  for 
a  number  of  the  affected  products,  may 
incur  significant  impacts  (63  FR  27836 
at  27843). 

In  response  to  the  final  rule,  the 
agency  received  two  comments  (Refs.  1 
and  2)  and  two  citizen  petitions  (Ref.  3). 
One  private  label  manufacturer  (Ref.  1) 
stated  that  the  economic  impact  of  the 
final  rule  was  severe  because  it 
ourently  had  126  SKU's  of  rectal 
sodium  phosphates  products.  The 
manufacturer  stated  that  its  relabeling 
cost  was  approximately  $3,500  per  SKU 
or  $441,000.  In  addition,  the  cost  of 
stickering  the  current  inventory  of  2 
milUon  printed  folding  cartons  is 
$160,000  with  a  capital  expenditure  of 
$25,000.  The  cost  of  obsolescence  for 
unused  printed  folding  cartons  during 
the  transition  period  was  estimated  to 
be  $100,000,  making  total  costs 
approximately  $776,000.  The 
manufacturer  requested  that  the 
implementation  date  of  the  final  rule  for 
enema  products  be  1  year  after  its 
effective  date.  A  major  manufacturer  of 
oral  and  rectal  sodium  phosphates 
products  (Ref.  2)  objected  to  the  content 
of  the  final  rule  and  argued  that  the  new 
warning  and  direction  statements  were 
not  justified  for  rectal  sodium 
phosphates  products. 

On  July  15, 1998,  at  a  public  meeting 
between  representatives  of  FDA  and 
industry  (Ref.  4),  industry 
representatives  stated  the  following 
concerns:  (1)  The  warning  in 
§  201.307(b)(2)(ii)  would  be  confusing 
for  consumers  because  it  may  conflict 
with*how  some  physicians  prescribe 
rectal  sodium  phosphates  for  cleansing 
the  bowel  in  prep>aration  for  a  medical 
procedure,  and  (2)  120  days  is  not 
enough  time  for  manufacturers  to 
relabel  their  rectal  sodium  phosphates 
products.  Industry  representatives 
suggested  that  the  agency  revise  the 
warning  to  read:  "Use  only  one  enema 
in  24  hours  unless  recommended  by  a 
doctor.  Serious  side  effects  may  occur 
from  excess  dosage."  No  revisions  were 
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suggested  for  the  direction  statement  in 
§201.307(b)(3)(i). 

Petitions  (Ref.  .3)  for  a  "stay  of  action 
and  reconsideration"  for  OTC  enemas 
containing  sodium  phosphates, 
submitted  in  response  to  this  meeting, 
requested:  (1)  An  indefinite  stay  of  the 
warning  and  directions  required  by 
§  201.307(b)(2)(ii)  and  (b)(3)(i).  (2) 
revision  of  the  warning  in 
§  201.307[b)(2){ii)  to  read:  "Do  not  use 
more  than  one  enema  in  a  24-hour 
period  unless  directed  by  a  doctor,"  and 
(3)  revision  of  the  directions  in 
§  2O1.307(b)(3)(i)  to  read:  "Use  only 
single  daily  dose  unless  directed  by  a 
doctor.  See  Warnings." 

n.  The  Agency's  Response 

The  agency  acknowledged  in  its 
analysis  of  impacts  in  the  final  rule  (63 
FR  27836  at  27842)  that  private  label 
manufacturers  that  pro'/ide  labeling  for 
a  number  of  the  affected  products  may 
incur  significant  impacts.  Based  on  the 
comment's  information  (Ref.  1),  the 
agency  agrees  that  the  economic  impact 
for  this  specific  manufacturer  is  high,  hi 
addition,  other  industry  representatives 
concurred  that  120  days  was  insufficient 
time  for  manufacturers  to  relabel  their 
rectal  sodium  phosphates  products. 
Therefore,  the  agency  is  staying 
compliance  with  the  regulation  for 
relabeling  of  rectal  sodium  phosphates 
products  until  December  7, 1998,  to 
provide  manufacturers  additional  time 
to  comply  with  the  labeling 
requirements  of  the  final  rule.  Industry 
was  previously  informed  of  this  stay  of 
compliance  with  the  regulation  (Ref.  5). 
The  agency  is  not  granting  a  longer  stay 
of  compliance  or  an  indefinite  stay  of 
compliance  of  this  portion  of  the  final 
rule  because  of  the  safety  concerns 
discussed  in  the  final  rule  (63  FR  27836 
at  27840  to  27841). 

The  petitioner's  request  for 
reconsideration  and  revision  of  the 
warning  and  direction  statements  based 
on  professional  uses  of  these  products  is 
denied  (Ref.  5).  The  warning  in  the 
March  31, 1994,  proposed  rule  (59  FR 
15139  at  15142)  was  intended  to 
promote  the  safe,  direct  consumer  use  of 
these  products.  The  agency  considers 
the  warning  in  §  201.307(b)(2)(ii)  and 
the  directions  in  §  201.307{b)(3){i)  in  the 
May  21, 1998,  final  rule  consistent  wdth 
the  safe,  direct  consumer  use  of  rectal 
sodium  phosphates  products  as 
intended  in  the  proposed  rule.  The 
agency  may  reconsider  the  wording  in 
this  labeling  if  convincing  data  are 
submitted  that  demonstrate  consimier 
confusion.  The  agency  believes  that 
professional  labeling  for  these  products, 
which  will  be  reproposed  in  a  future 
issue  of  the  Federal  Register,  will 


address  any  remaining  labeling 
concerns. 

Publication  of  this  document 
constitutes  final  action  on  the  warning 
and  labeling  directions  for  rectal  sodium 
phosphates  products  in 
§  201.307(b)(2)(ii)  and  (b)(3)(i)  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Because  this  final  rule  is  a  stay  of 
compliance  of  the  regulation,  FDA  finds 
that  the  notice  and  comment  procedures 
are  unnecessary  and  not  in  the  public 
interest  (5  U.S.C.  553(b)  and  (d)).  The 
agency  beheves  that  staying  compliance 
with  the  regulation,  as  it  relates  to  rectal 
sodium  phosphates  products,  until 
December  7, 1998,  will  provide 
sufficient  time  for  industry  to 
implement  the  labeling  revisions 
required  for  rectal  sodimn  phosphates 
products. 

ni.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  and  may  be 
seen  by  interested  parties  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

1.  Comment  No.  C190,  Docket  No.  78N- 
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rv.  Analysis  of  Impacts 

The  economic  impact  of  the  final 
regulation  was  discussed  in  the  final 
rule  (63  FR  27836  at  27842  and  27843). 
A  stay  of  compliance  for  the  warning 
and  direction  statements  for  rectal 
sodium  phosphates  products  will 
provide  additional  time  for  companies 
to  relabel  these  products  and  will 
reduce  label  obsolescence,  as  there  will 
be  additional  time  to  use  up  more 
existing  labeling.  Thus,  this  final  rule 
granting  a  stay  of  compliance  should 
reduce  the  economic  impact  on 
industry. 

FDA  has  examined  the  impacts  of  the 
final  rule  (stay  of  compliance)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 


and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  final  rule  provides  a  stay 
of  compliance,  which  will  provide 
manufacturers  additional  time  to  use  up 
existing  product  labeling.  Accordingly, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  document  are  not 
subject  to  review  by  the  Office  of 
Memagement  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  labeling  is  a  "pubhc 
disclosure  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  piu^ose  of 
disclosure  to  the  pubUc"  (5  CFR 
1320.3(c)(2)). 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.31(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  1, 1998. 
Wiiliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CXiD07  98-075] 
RIN2115-AE46 

Special  Local  Regulations;  BellSouth 
Winterfest  Boat  Parade,  Broward 
County,  Fort  Lauderdale,  Fl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  Special  local 
regulations  are  being  adopted  for  the 
BellSouth  Winterfest  Boat  Parade.  The 
event  will  be  held  on  December  12, 
1998,  on  the  waters  of  the  Port 
Everglades  turning  basin  and  the 
IntracoastalWaterway  from  Dania 
Sound  Light  35  (LLNR  47575)  to  the 
Pompano  Beach  Day  Beacon  74  (LLNR 
47230).  The  regulations  are  needed  to 
prD\'ide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  These  regulations  become 
effective  at  5  p.m.  and  terminate  at  10 
p.m.  EST  on  December  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
QMCS  T.E.  KJERULFF,  Coast  Guard 
Group,  Miami,  Florida  at  (305)  535- 
4448. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  BellSouth  Winterfest  Boat  Parade 
is  a  nighttime  parade  of  approximately 
110  pleasure  boats  ranging  in  length 
bom  20  feet  to  200  feet  decorated  with 
hohday  hghts.  Approximately  1000 
spectator  craft  are  anticipated.  The 
parade  will  form  in  the  staging  area  at 
the  Port  Everglades  turning  basin  then 
proceed  north  on  the  Intracoastal 
Waterway  (ICW)  to  Lake  Santa  Barbara 
where  the  parade  will  disband.  The 
regulated  area  includes  the  staging  area 
and  the  parade  route.  The  staging  area 
encompasses  the  Port  Everglades 
turning  basin,  north  to  Dania  Sound 
Light  35  LLNR  42865.  The  parade  route 
encompasses  the  Intracoastal  Waterway 
from  Dania  Soimd  Light  35  (LLNR 
47575)  to  Pompano  Beach  day  beacon 
74  (LLNR  47230).  No  anchoring  is 
permitted  in  the  staging  area.  Fiuiher, 
no  anchoring  is  permitted  in  the  vicinity 
of  the  viewing  area  which  extends  from 
the  Simrise  Blvd  Bridge  south  to  the 
New  River  Soimd  Light  3  (LLNR  47240) 
west  of  the  ICW.  During  the  parade 
transit,  these  regulations  prohibit 
nonparticipating  vessels  from 
approaching  within  500  feet  ahead  of 
the  lead  vessel  in  the  parade  to  500  feet 
astern  of  the  last  participating  vessel  in 


the  parade  to  within  50  feet  on  either 
side  of  the  parade,  unless  authorized  by 
the  Patrol  Commander.  After  the 
passage  of  the  parade  participants,  all 
vessels  will  be  allowed  to  resume 
normal  operations  at  the  discretion  of 
the  Patrol  Commander. 

In  accordance  with  5  U.S.C.  §  553, 
good  cause  exist  for  making  these 
regulations  effective  less  than  30  days 
after  the  Federal  Register  publication. 
Publishing  a  Notice  of  Proposed 
Rulemaking  and  delaying  the  effective 
date  would  be  contrary  to  national 
safety  interest  since  immediate  action  is 
needed  to  minimize  potential  danger  to 
the  public  as  the  permit  was  only 
recently  received  from  the  event 
organizer. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f}  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  pohcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  5  hours  on  the  day 
of  the  event. 

Small  Entities 

Under  the  Regulatory  FlexibiHty  Act 
(5  U.S.C.  COl  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  the  regulations  will  only  be 
in  effect  for  approximately  five  hours  in 
a  limited  area  of  the  ICW. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.) 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
envronmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1 , 
paragraph  34(h)  of  Commandant 
histruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Sub)ects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T-07- 
075  is  added  to  read  as  follows: 

§  100.35T-07-075    Bellsouth  Winterfest 
Boat  Parade,  Broward  County,  Ft 
Lauderdale,  FL 

(a)  Definitions: 

(1)  Staging  Area:  The  staging  area  is 
the  Rort  Everglades  Turning  Basin  and 
that  portion  of  the  Intracoastal 
Waterway  extending  from  Port 
Everglades  Turning  Basin  to  Dania 
Sound  fight  35  (LLNR  42865). 

(2)  Parade  Route:  The  parade  route 
includes  the  Intracoastal  Waterway  from 
Dania  Soimd  light  35  (LLNR  47575)  to 
Pompano  Beach  daybeacon  74  (LLNR 
47230). 

(3)  Viewing  area:  The  viewing  area 
extends  frxim  the  Sunrise  Blvd  Bridge 
south  to  the  New  River  Sound  Light  3 
(LLNR  47240)  west  of  the  ICW. 

(4)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Miami,  Florida.  The  Coast 
Guard  assumes  no  responsibility  for  the 
operation  of  the  event,  the  safety  of 
participants  and  spectators,  the  safety  of 
transient  craft,  and  the  quahfication  and 
instruction  of  participants.  These 
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responsibilities  rest  solely  with  the 
sponsor  of  the  event. 

(b)  Special  Local  Regulations: 

(1)  Staging  area:  Entry  or  anchoring  in 
the  staging  area  by  nonparticipating 
vessels  is  prohibited,  unless  authorized 
by  the  Patrol  Commander. 

(2)  Parade  route:  During  the  parade 
transit,  nonparticipating  vessels  are 
prohibited  from  approaching  within  500 
feet  ahead  of  the  lead  vessel  in  the 
parade  to  500  feet  astern  of  the  last 
participating  vessel  in  the  parade  to 
writhin  50  feet  on  either  side  of  the 
parade  unless  authorized  by  the  Patrol 
Commander. 

(3)  Viewing  Area:  Anchoring  in  the 
vicinity  of  the  viewing  area  is 
prohibited. 

(4)  Miscellaneous:  A  succession  of  not 
fewer  than  5  short  whistle  or  horn  blasts 
from  a  patrol  vessel  will  be  the  signal 
for  any  non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately.  At  the 
discretion  of  the  Patrol  Commander,  all 
vessels  may  resume  normal  operations 
after  the  passage  of  the  parade 
participants. 

(c)  Dates:  These  regulations  become 
effective  at  5  p.m.  and  terminate  at  10 
p.m.  EST  on  December  12, 1998. 

Dated:  November  20, 1998. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

IFR  Doc.  98-32404  Filed  12-4-98;  8:45  am] 

BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-98-009] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Billy's  Creek,  FL 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  State  Road  80  bridge,  across 
Billy's  Creek,  Fort  Myers.  Lee  County  by 
changing  the  operating  regulations  to 
allow  the  drawbridge  to  remain  closed. 
This  action  will  accommodate  the  needs 
of  auto  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  The  rule  becomes  effective 
January  6. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Walt  Paskowsky,  Project  Manager, 
Bridge  Section,  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Regulator)'  History 

On  June  1, 1998,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  [Drawbridge 
Operations  Regulations,  Billy's  Creek, 
FL  in  the  Federal  Register  (63  FR 
29676).  The  Coast  Guard  received  one 
comment  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  State  Road  80  bridge  across 
Billy's  Creek  near  Fort  Myers  currently 
is  required  to  open  with  24  hours 
advance  notice.  However,  no  requests 
for  bridge  opening  have  been  received 
since  1987. 

Discussion  of  Comments  and  Changes 

One  comment  was  received  from  a 
property  owner  along  the  river 
requesting  that  the  bridge  not  be 
permanently  closed,  as  there  is  a 
potential  for  increased  traffic  in  the  area 
as  the  property  is  zoned  for  commercial 
use  and  it  could  be  developed  as  a 
marine  faciUty.  The  Coast  Guard  agrees, 
and  a  provision  has  been  added  to 
restore  the  bridge  to  operable  condition 
within  6  months  of  notification  by  the 
District  Commander  to  do  so. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 
(DOT)  (44  FR  11040;  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  of  the  lack  of 
requests  to  open  the  draw. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  may  include  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Because  it  expects  the  impact  of  the 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act.  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 

32  of  Commandant  Instruction 
M16475.1C.  that  the  promulgation  of 
operating  requirements  or  procedures 
for  drawbridges  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations:  In  consideration  of 
the  foregoing,  the  Coast  Guard  amends 

33  CFR  Part  117  as  follows: 

PART  11 7— [Amended] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.268  is  added  to  read  as 
follows: 

§117.268    Billy's  Creek. 

The  draw  of  the  State  Road  80  bridge 
at  Fort  Myers  need  not  be  opened  for  the 
passage  of  vessels;  however,  the  draw 
shall  be  restored  to  operable  condition 
within  6  months  after  notificatioii  by  the 
District  Commander  to  do  so. 

Dated:  November  2,  1998. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  98-32405  Filed  12-4-98;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  491 

Garnishment  of  Postal  Employee 
Salaries 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  These  amended  regulations 
implement  the  statutory  provision 
which  provides  that  the  pay  of 
employees  of  the  United  States  Postal 
Service  and  the  Postal  Rate  Commission 
will  be  subject  to  garnishment  orders. 
EFFECTIVE  DATE:  January  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Neel,  Attorney,  Law 
Department  Mid-Atlantic  Office,  (202) 
314-6814. 

SUPPLEMENTARY  INFORMATION:  On 
October  6, 1993,  Congress  enacted 
section  9  of  Public  Law  103-94  entitled, 
■"Garnishment  of  Federal  Employees' 
Pay."  This  law  is  a  limited  waiver  of  the 
Federal  Government's  sovereign 
immunity  to  permit  pay  from  an  agency 
to  an  employee  to  be  garnished  by 
federal,  state  and  local  legal  process, 
subject  to  certain  limitations.  Child 
support  garnishment  is  already  covered 
by  other  federal  law.  On  February  3, 
1994,  the  President  signed  Executive 
Order  12897,  which  delegated 
responsibility  to  the  Postal  Service  to 
issue  implementing  regulations  for  its 
ranployees  and  for  the  employees  of  the 
Postal  Rate  Commission.  These 
regulations  are  amended  in  accordance 
Mrith  this  delegation  of  authority. 

The  Postal  Service  is  amending  its 
regulations  implementing  garnishment 
withholding  under  Section  9  of  Public 
Law  103-94.  This  federal  law 
supersedes  state  law  with  regard  to  a 
variety  of  issues  in  garnishment. 
Accordingly,  regardless  of  state  law, 
legal  process  must  be  in  conformity 
with  these  regulations. 
I  This  waiver  of  immunity  for  the 
garnishment  process  confers  jurisdiction 
only  over  an  employee's  pay,  and  does 
not  confer  jiuisdiction  over  the  Postal 
Service  or  the  Postal  Rate  Commission 
as  a  party  to  a  lawsuit,  nor  does  it  waive 
immunity  for  the  piupose  of  orders  to 
show  cause  or  for  penalties  or  sanctions 
such  as  default  judgments.  In  First 
Virginia  Bank  v.  Randolph,  920  F.Supp. 
213  (D.D.C.  1996),  rev'd..  No.  96-5205 
(D.C.  Cir.  April  11, 1997)  the  Circuit 
Coiirt  held  that  the  Federal 
Government's  waiver  of  sovereign 
immunity  is  limited  and  the  Federal 
Government  cannot  be  held  liable  to  pay 
money  damages  for  failure  to  comply 
wdth  legal  process.  These  regulations 


embody  language  consistent  with  that 
holding. 

List  of  Sub)ects  in  39  CFR  Part  491 

Government  employees.  Postal 
Service,  Wages. 

For  the  reasons  stated,  in  subchapter 
F  of  chapter  I  of  title  39,  Code  of  Federal 
Regulations,  part  491  is  revised  to  read 
as  follows: 

PART  491— GARNISHMENT  OF 
SALARIES  OF  EMPLOYEES  OF  THE 
POSTAL  SERVICE  AND  THE  POSTAL 
RATE  COMMISSION 

S6C 

491.1  Authorized  Agent  to  receive  service. 

491.2  Manner  of  service. 

491.3  Sufficient  legal  form. 

491.4  Identification  of  employees. 

491.5  Costs. 

491.6  Response  to  process. 

491.7  Release  of  infonnation. 

491.8  Execution  of  process. 

491.9  Restrictions  on  garnishment. 
Authority:  5  U.S.C.  5520a;  39  U.S.C.  401; 

E.0.12897,  59  PR  5517,  3  CFR,  1994  Comp., 
p.  858. 

S  491 .1    Authorized  Agent  to  receive 
service. 

Notwithstanding  the  designation,  in 
§  2.2  of  this  chapter,  of  the  General 
Coimsel  as  agent  for  the  receipt  of  legal 
process  against  the  Postal  Service,  the 
sole  agent  for  service  of  garnishment 
process  directed  to  the  pay  of  Postal 
Service  employees  and  employees  of  the 
Postal  Rate  Commission  ("employees") 
is  the  Manager,  Payroll  Processing 
Branch,  2825  Lone  Oak  Parkway,  Eagan, 
MN  55121-9650  ("Authorized  Agent"). 
The  Authorized  Agent  shall  have  sole 
authority  to  receive  service  of  legal 
process  in  the  nature  of  garnishment 
(hereinafter  sometimes  referred  to  as 
"process")  arising  imder  the  law  of  any 
state,  territory,  or  possession,  or  the 
order  of  a  court  of  competent 
jurisdiction  of  any  state,  territory,  or 
possession  (including  any  order  for 
child  support  and  alimony  or 
bankruptcy).  The  Authorized  Agent  may 
not  receive  or  transmit  service  of 
process  in  a  private  legal  matter  on 
behalf  of  an  employee.  No  process  shall 
be  effectively  served  until  it  is  received 
by  the  Authorized  Agent  or  his 
designee.  No  other  employee  shall  have 
the  authority  to  accept  service  of  such 
process.  Service  of  process  in 
conformity  with  Rule  4(i)  of  the  Federal 
Rules  of  Civil  Procedure  (28  U.S.C. 
Appendix)  is  not  waived  for  any  suit  or 
action  wherein  the  Postal  Service,  its 
officers,  or  employees  are  parties.  Any 
Order,  issued  in  bankruptcy,  for  the 
withholding  of  simis  from  pay  due  an 
employee  and  which  is  directed  to  the 


Postal  Service  for  handling  outside  the 
volimtary  allotment  procedure,  is  legal 
process  subject  to  the  provisions  of 
these  regulations. 

§481.2    Manner  of  service. 

Service  of  process  on  the  Authorized 
Agent  or  his  designee  may  be  made  in 
p>erson  or  by  certified  or  registered  mail, 
with  return  receipt  requested,  at  the 
address  of  the  Authorized  Agent. 
Service  may  also  be  made  on  the 
Authorized  Agent  by  means  of  any 
private  delivery  service  pursuant  to  its 
aulhority  for  the  private  carriage  of 
letters  under  an  exception  to  the  Private 
Express  Statutes,  39  U.S.C.  601-606, 
provided  that  the  private  delivery 
organization  issues  a  receipt  bearing  the 
name  and  address  of  both  the  addressee 
and  sender,  as  well  as  the  date  of 
delivery  and  the  signature  of  the 
receiving  agent.  No  garnishment  is 
effectively  served  until  it  is  received  by 
the  Authorized  Agent  or  his  designee 
regardless  of  the  chosen  mode  of 
delivery.  Process  addressed  to, 
delivered  to,  or  in  any  manner  given  to 
any  employee,  other  than  the 
Authorized  Agent  or  his  designee,  may, 
at  the  sole  discretion  of  the  employee, 
be  returned  to  the  issuing  court  marked 
"Not  Effectively  Served."  A  copy  of  or 
reference  to  these  regulations  may  be 
included.  Employees  are  not  authorized 
to  redirect  or  forward  garnishment 
process  to  the  Authorized  Agent.  In  the 
event  that  the  address  of  the  Authorized 
Agent  is  changed,  mail  may  be 
forwarded  irom  his  last  pubhshed 
address  to  his  new  official  address  until 
such  time  as  these  regulations  are 
amended  to  reflect  the  new  address. 

§491.3    Sufficient  legal  form. 

No  document  purporting  to  garnish 
employee  wages  shall  be  deemed 
sufficient  unless  it  can  be  determined 
from  the  face  of  the  document  that  it  is 
legal  process  in  the  natiue  of 
garnishment;  that  it  is  issued  by  a  court 
of  comj>etent  jurisdiction  or  an 
authorized  official  pursuant  to  an  order 
of  such  a  court  or  pursuant  to  federal, 
state  or  local  law,  evidenced  by  a 
signature  of  the  issuing  person;  and  that 
it  contains  the  name  of  the  garnished 
party,  with  his  or  her  social  security 
number,  orders  the  employing  agency  to 
withhold  from  pay  a  specific  amount  of 
mofley,  specifically  describes  the 
judgment  of  debt  or  administrative 
action  complete  with  statutory  citation 
and  contains  specific  advice  as  to  where 
to  send  the  funds  as  they  are 
periodically  withheld  including  the 
complete  Zip  Code  (Zip  +  4).  When 
there  is  a  suggestion  that  the  employee 
is  under  the  jiuisdiction  of  a  bankruptcy 
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proceeding,  the  creditor  must  provide 
documentary  evidence  to  prove  that  his 
legal  process  is  not  in  violation  of  the 
bankruptcy  court's  jurisdiction  before 
the  creditor's  garnishment  may  be 
processed.  Dociunents  deficient  in  any 
of  these  respects  may  be  returned  to  the 
issuing  court  or  authorized  official 
inscribed  "Insufficient  as  to  legal  form." 

§  491 .4    Idontiflcation  of  employees. 

Garnishments  must  be  accompanied 
by  sufficient  information  to  permit 
prompt  identification  of  the  employee 
and  the  payments  involved. 
Garnishment  of  an  employee  whose 
name  and  social  security  number  is 
similar  to  but  not  identical  with  the 
name  and  social  security  number  on  the 
garnishment  will  not  be  processed.  An 
exact  match  of  both  name  and  social 
seciuity  number  is  required  in  order  to 
permit  processing;  otherwise,  the 
garnishment  will  be  returned  marked 
"Insufficient  identifying  information." 
Garnishments  which  are  insufficient  in 
regard  to  identifying  information  will 
not  be  held  pending  receipt  of  further 
information  and  must  be  served  again 
when  the  proper  information  is 
obtained. 

§491.5    Costs. 

The  Postal  Service's  administrative 
costs  in  executing  the  garnishment 
action  shall  be  added  to  each 
garnishment  and  the  costs  recovered 
shall  be  retained  as  offsetting 
collections.  The  Postal  Service  reserves 
the  right  to  redetermine  the 
administrative  cost  of  any  garnishment 
if,  in  administering  any  garnishment, 
extra  costs  beyond  those  normally 
encountered  are  inciured,  and  add  the 
extra  cost  to  each  garnishment.  The 
extra  costs  recovered  shall  be  retained 
as  offsetting  collections. 

§  491 .6    Response  to  process. 

(a)  Within  fifteen  days  after  receipt  of 
process  that  is  sufficient  for  legal  form 
and  contains  sufficient  information  to 
identify  the  employee,  the  Authorized 
Agent  shall  send  written  notice  that 
garnishment  process  has  been  served, 
together  with  a  copy  thereof,  to  the 
affected  employee  at  his  or  her  duty 
station  or  last  known  address.  The 
Authorized  Agent  shall  respond,  in 
writing,  to  the  garnishment  or 
interrogatories  within  thirty  days  of 
receipt  of  process.  The  Authorized 
Agent  may  respond  within  a  longer 
period  of  time  as  may  be  prescribed  by 
applicable  state  Law.  Neither  the 
Authorized  Agent  nor  any  employee 
shall  be  required  to  respond  in  person 
to  any  garnishment  served  according  to 
the  provisions  of  5  U.S.C.  5520a  and  the 


regulations  in  this  section.  A  sufficient 
response  to  legal  process  shall  consist  of 
any  action  of  the  Postal  Service 
consistent  with  these  regulations.  The 
action  shall  be  considered  to  be  given 
under  penalty  of  perjury  and  shall 
constitute  a  legally  sufficient  answer  to 
any  garnishment.  The  Postal  Service 
may,  in  its  sole  discretion,  answer  or 
otherwise  respond  to  documents 
purporting  to  be  legal  process  which  are 
insufficient  as  to  the  manner  of  service, 
insufficient  as  to  the  identification  of 
the  employee,  insufficient  as  to  legal 
form  or  insufficient  for  any  other  reason. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  are  illustrated  by  the 
following  example: 

Example:  Each  periodic  check  with  the 
accompanying  Financial  Institution 
Statement  shall  be  considered  to  be  a  legally 
sufficient  answer.  Where  legal  process  has 
been  processed  but  no  money  was  deducted, 
(for  the  reason  of  insufficient  pay,  prior 
garnishment  in  force,  etc.)  the  mailing  label 
or  other  written  response  shall  be  a  sufficient 
answer.  Where  the  Postal  Service  sends  a 
check  or  mailing  label,  no  further  action  will 
be  required  (such  as  a  cumulative  report  or 
notarized  statement.)  Documents  which  are 
defective  with  respect  to  service,  lack  of  legal 
sufficiency,  failure  to  properly  identify  the 
employee,  or  other  reason,  do  not  require  a 
response  or  an  answer  but  if  the  Postal 
Service  chooses  to  act  in  any  way,  such  as 
to  return  the  document,  that  act  shall  he  a 
sufficient  answer. 

§  491.7    Release  of  infonnatlon. 

(a)  No  employee  whose  duties  include 
responding  to  interrogatories  to 
garnishments  shall  release  information 
in  response  to  a  garnishment  imtil  it  is 
determined  that  sufficient  information, 
as  required  in  §  491.4,  has  been  received 
in  writing  as  part  of  the  garnishment 
legal  process.  The  Authorized  Agent 
may,  at  his  or  her  sole  discretion,  accept 
or  initiate  telephone  or  telefax  inquiries 
concerning  garnishments.  No  other 
employee  may  release  any  information 
about  employees  except  in  conformity 
with  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  and  the  regulations  in  39  CFR  Part 
266,  "Privacy  of  Information." 

(b)  The  Authorized  Agent's  response 
to  legal  process  is  sufficient  if  it 
contains  only  that  information  not 
otherwise  protected  from  release  by  any 
federal  statute  including  the  Privacy 
Act.  Neither  the  Postal  Service  nor  the 
Postal  Rate  Commission  shall  be 
required  to  provide  formal  answers  to 
interrogatories  received  prior  to  the 
receipt  of  legal  process.  Employment 
verification  may  be  obtained  by 
accessing  the  Postal  Service's 
employment  verification  system  by 
dialing  l-{800)  276-9850. 


§  491 .8    Execution  of  process. 

(a)  All  legal  process  in  the  nature  of 
garnishment  shall  be  date  and  time 
stamped  by  the  Authorized  Agent  when 
received  for  the  piu^ose  of  determining 
the  order  of  receipt  of  process  which  is 
sufficient  as  to  legal  form  and  contains 
sufficient  information  for  identification 
of  the  employee,  the  Authorized  Agent's 
date  and  time  stamp  shall  be  conclusive 
evidence.  Child  support  and  alimony 
garnishments  will  be  accorded  priority 
over  commercial  garnishments  under  5 
U.S.C.  5520a  as  provided  in  5  U.S.C. 
5520a{h)(2).  Garnishments  shall  be 
executed  provided  that  the  pay  cycle  is 
open  for  input  or,  if  closed,  will  be  held 
until  the  next  cycle.  In  no  event  shall 
the  Postal  Service  be  required  to  vary  its 
normal  pay  or  disbursement  cycles  in 
order  to  comply  with  legal  process  of 
any  kind.  Garnishments  shall  be 
recalculated,  if  required,  to  fit  within 
the  normal  postal  pay  cycles.  The  Postal 
Service  shall  not  be  required  to 
withhold  pay  and  hold  the  funds  in 
escrow.  The  Postal  Service,  in  its  sole 
discretion,  may  process  more  than  one 
garnishment  at  a  time  within  the 
restrictions  on  garnishments  in  Section 
491.9  of  these  regulations.  The  Postal 
Service  may,  in  its  sole  discretion, 
accept  and  hold  for  processing 
garnishments  received  after  the 
garnishment  ciurently  in  force. 

(b)  The  Postal  Service  will  only  accept 
and  effectuate  legal  process  for  a  person 
who  is  currently  employed.  Upon 
cessation  of  employment,  process 
relating  to  that  individual  will  be 
terminated  and  not  retained.  The  Postal 
Service  shall  not  be  required  to  establish 
an  escrow  account  to  comply  with  legal 
process  even  if  the  applicable  law  of  the 
jurisdiction  requires  private  employers 
to  do  so.  Legal  process  must  state  on  its 
face  that  the  Postal  Service  withhold  up 
to  a  specific  total  amount  of  money,  the 
Postal  Service  will  not  calculate 
interest,  charges,  or  any  variable  in 
processing  a  garnishment.  The  Postal 
Service  may  continue  processing  a 
garnishment  if  the  garnishing  attorney 
provides  the  adjusted  total  including  the 
additional  money  owed,  as  determined 
from  his  calculation  of  the  variable 
amounts.  The  attorney  is  deemed  to 
certify  on  his  professional  responsibifity 
that  the  calculations  are  correct  and  will 
indemnify  the  employee  directly  for  any 
errors.  All  gamishinents  of  periodic  pay 
may  be  effectuated  in  accordance  with 
the  bi-weekly  pay  schedule.  The  Postal 
Service  need  not  vary  its  pay  and 
disbursement  cycles  to  accommodate 
withholding  on  any  other  cycle. 

(c)  Neither  the  Postal  Service,  the 
Postal  Rate  Commission  nor  any 
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disbursing  officer  shall  be  liable  for  any 
payment  made  from  moneys  due  from, 
or  payable  by  the  Postal  Service  or  the 
Postal  Rate  Commission  to  any 
individual  pursuant  to  legal  process 
regular  on  its  face. 

(d)  The  Postal  Service,  the  Postal  Rate 
Commission,  any  disbursing  officer  or 
any  other  employee  shall  not  be  liable 
to  pay  money  dsunages  for  failuire  to 
comply  with  legal  process. 

§  491 .9    Restrictions  on  garnishment 

Garnishments  under  this  section  shall 
be  subject  to  the  restrictions  in  15  U.S.C. 
1671-1677,  including  limits  on  the 
amounts  which  can  be  withheld  from  an 
employee's  pay  and  the  priority  of 
garnishments. 
Stanley  F.  Nfires, 

Chief  Counsel,  Legislative  Division. 
IFR  Doc.  98-32311  Filed  12-4-98;  8:45  am] 
BILUNQ  CODE  7710-12-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH-7162a;  A-1-FRL-6196-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  15  Percent  Rate-of- 
Progress  and  Contingency  Plans; 
Vapor  Recovery  Controls  for  Gasoline 
IDistribution  and  Dispensing 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  New 
Hampshire.  These  revisions  establish  15 
percent  rate-of-progress  (ROP)  and 
contingency  plans  for  ozone 
nonattainment  areas  in  the  State.  The 
revisions  also  include  regulations 
adopted  by  New  Hampshire  to  control 
volatile  organic  compoxmd  (VOC) 
emissions  from  gasoline  dispensing 
facilities  and  from  gasoline  tank  trucks. 
The  intended  effect  of  this  action  is  to 
approve  these  plans  and  regulations  as 
revisions  to  the  State's  SIP.  This  action 
is  being  taken  in  accordance  with  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
January  6, 1999. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 


floor,  Boston,  MA;  and  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McConnell,  (617)  565-9266. 
SUPPLEMENTARY  INFORMATION:  Section 
182(b)(1)  of  the  Act  requires  ozone 
nonattainment  areas  classified  as 
moderate  or  above  to  develop  plans  to 
reduce  volatile  organic  compounds 
(VOC)  emissions  by  15  percent  from 
1990  baseline  levels.  There  are  two 
serious  ozone  nonattainment  areas  in 
New  Hampshire.  The  areas  are  referred 
to  as  the  Portsmouth-Dover-Rochesler 
area  (the  "Por-Dov-Roc  area"),  and  the 
New  Hampshire  portion  of  the  Boston- 
Lawrence- Worcester  area  (the  "Bos- 
Law-Wor  area).  New  Hampshire  is, 
therefore,  subject  to  the  15  percent  ROP 
requirement. 

I.  Background 

On  October  27,  1997  (62  FR  55544), 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of  New 
Hampshire.  The  NPR  proposed  approval 
of  the  State's  15  percent  ROP  and 
contingency  plans.  The  formal  SIP 
revision  was  submitted  by  New 
Hampshire  on  August  29,  1996. 

The  proposed  approval  of  New 
Hampshire's  15  percent  ROP  and 
contingency  plans  which  was  published 
in  the  October  27, 1997  Federal  Register 
(62  FR  55544),  stated  that  EPA  accepted 
the  level  of  emission  reductions 
projected  to  occiu-  from  the  State's  VOC 
RACT  rules.  Stage  I  rule,  and  Stage  II 
rule.  EPA's  proposed  rulemaking  noted 
that  although  the  State  had  submitted 
these  rules  to  EPA,  they  had  not  been 
approved  by  EPA  as  of  October  27, 
1997.  On  March  10, 1998  (63  FR  11600), 
EPA  approved  the  New  Hampshire  VOC 
RACT  rules  into  the  State's  SIP.  On 
September  21, 1998  (63  FR  50180),  EPA 
proposed  approval  of  New  Hampshire's 
Part  Env-A  1205  "VolaUle  Organic 
Compounds  (VOC):  Gasoline  Dispensing 
Facilities  and  Gasoline  Tank  Trucks." 
This  regulation  contains  the  State's 
Stage  I  and  Stage  II  vapor  recovery 
control  requirements.  Today's  action 
also  includes  a  final  approval  of  New 
Hampshire's  Part  Env-A  1205. 

Transportation  Conformity  Budgets 

Under  EPA's  transportation 
conformity  rule  the  15  percent  plans  are 
a  control  strategy  SIP.  "The  plans  for 
New  Hampshire  establish  VOC  emission 
budgets  for  on-road  mobile  sources 
within  the  respective  nonattainment 
areas.  These  plans  do  not  establish  NOx 
emission  budgets  for  on-road  mobile 


sources.  However,  New  Hampshire 
submitted  an  ozone  attainment 
demonstration  SIP  revision  to  EPA  on 
June  30, 1998.  The  ozone  attainment 
demonstration  establishes  the  VOC  and 
NOx  emission  budgets  for  2003  shown 
in  Table  1. 

Table  i  .—2003  Emission  Budgets 
-FOR  On-Road  Mobile  Sources 


Nonattainment 
area 

VOC  Budg- 
et tons  per 
summer  day 

NOx  Budget 

tons  per 
summer  day 

NH  portion  of 
^os-Law-Wor 
area  

PovDov-Roc 
area  

10.72 
6.97 

21.37 
13.68 

By  letter  dated  August  19, 1998,  EPA 
informed  New  Hampshire  that  the 
motor  vehicle  budgets  contained  within 
the  State's  ozone  attainment 
demonstration  were  adequate  for 
conformity  purposes.  EPA  believes  that 
the  VOC  and  NOx  budgets  established 
by  the  New  Hampshire  ozone 
attainment  demonstration  are  currently 
the  controlling  budgets  for  conformity 
determinations  for  2003  and  later  years. 
The  budgets  in  the  attainment 
demonstration  specifically  address 
anticipated  mobile  source  emissions  in 
2003,  whereas  the  15  percent  plan 
establishes  a  budget  for  1996.  The  time 
period  for  the  budget  in  the  15  percent 
plans  has  passed.  Additionally,  the 
attainment  demonstration  establishes  a 
more  stringent  budget. 

EPA's  ratioucile  for  granting  approval 
to  these  plans,  and  the  details  of  New 
Hampshire's  submittal  are  contained  in 
the  NPR  and  the  accompanying 
technical  support  document  and  will 
not  be  restated  here. 

n.  Public  Comments 

No  comments  were  received  on  the 
October  27, 1997  NPR  regarding  EPA's 
proposed  action  on  the  New  Hampshire 
1 5  percent  ROP  and  contingency  plans, 
or  on  the  September  21, 1998  NPR 
regarding  the  State's  Gasoline 
Dispensing  Facilities  and  GasoUne  Tank 
Tnlcks  regulation. 

ni.  Final  Action 

EPA  is  approving  the  New  Hampshire 
15  percent  ROP  and  contingency  plans 
as  revisions  to  the  State's  SIP.  EPA  is 
also  approving  New  Hampshire's  Part 
En^-A  1205  "Volatile  Organic 
Compounds  (VOC):  Gasoline  Dispensing 
Facilities  and  Gasoline  Tank  Trucks" 
into  the  New  Hampshire  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


67406  Federal  Register /Vol.  63,  No.  234 /Monday,  December  7,  1998 /Rules  and  Regulations 


request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  govenmients  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23. 1997). 
apphes  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  "economically 
significant"  action  under  Executive 
Order  12866. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients.  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Qrdei  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  luiiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Afr  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 


imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milhon  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vnll  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 


H.  Petitions 


Note:  Incor 
State  Implemi 
New  Hampsh 
Director  of  thi 
1982. 

Dated:  Novi 
John  P.  DeVU 
Regional  Adn 

I  Part  52  of 
Code  of  Fed^ 
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PART  52— [i 
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§52.1520    ld« 


requirement 
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the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
!  Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  5, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rul^  for  the 
purposes  of  judicial  review  nor  does  it 
'  extend  the  time  within  which  a  petition 
I  for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
:  such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  )uly  1, 
1982. 

Dated:  November  19, 1998. 
John  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
las  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
Qontinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE— New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraphs  (c)(53)  and  (c)(58)  to 
read  as  follows: 

§52.1520    Identification  of  plan. 

*        *        »        *        * 

(c)  *  *  * 

(53)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  August  29, 1996.  This  revision  is  for 
the  purpose  of  satisfying  the  rate-of- 
progress  requirement  of  section  182(b) 
and  the  contingency  measure 
requirement  Of  section  172(c)(9)  of  the 
Clean  Air  Act,  for  the  Portsmouth- 


Dover-Rochester  serious  ozone 
nonattaiimient  area,  and  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester  serious  ozone 
nonattaiiunent  area. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  August  29, 
1996  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 
***** 

(58)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  November  25,  1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  November 
24,  1992  submitting  a  revision  to  the 
New  Hampshire  State  Implementation 
Plan. 

(B)  Part  Env-A  1205  "Volatile  Organic 
Compounds  (VOC):  Gasoline  Dispensing 
Facilities  and  GasoUne  Tank  Trucks," 
effective  in  the  State  of  New  Hampshire 
on  August  17, 1992. 

(ii)  Additional  materials. 

(A)  New  Hampshire  Department  of 
Environmental  Services  "Stage  II 
Equivalency  Demonstration,"  dated 
November  1992. 

(B)  Nonregulatory  portions  of  the 
submittal. 

[FR  Doc.  98-32421  Filed  12^1-98;  8:45  am] 
BILUNQCODE  tStOSO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DE100-2014  &  DC100-1017;  FRL-6193-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware  and  District  of  Columbia; 
Revised  Format  for  Materials  Being 
Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  Delaware  and  the  District  of 
Columbia  that  are  incorporated  by 
reference  (IBR)  into  their  respective 
State  implementation  plans  (SIPs).  The 
regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  respective  State  agency 
and  approved  by  EPA.  This  format 
revision  will  primarily  affect  the 
"Identification  of  plan"  sections  of. CFR 
part  52,  as  well  as  the  format  of  the  SIP 
materials  that  wall  be  available  for 


public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 
Washington,  D.C..  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  State-submitted  materials  not 
subject  to  IBR  review  remain 
unchanged. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  7, 1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  emd  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington.  DC  20460;  Delaware 
Department  of  Natural  Resources  & 
Enviroimiental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903;  and  the  District  of 
Columbia  Department  of  PubUc  Health, 
Air  Quality  Division,  2100  Martin 
Luther  King  Ave,  S.E.,  Washington,  DC 
20020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  566-2108  or 
by  e-mail  at 
fi^ankford. harold@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

supplementary  information  is  organized 
in  the  following  order: 

What  a  SIP  is. 

rtow  EPA  enforces  SIPs. 

How  the  state  and  EPA  updates  the  SIP. 

How  EPA  compiles  the  SIPs. 

How  EPA  organizes  the  SIP  compilation. 

Where  you  can  find  a  copy  of  the  SIP 
compilation. 

The  format  of  the  new  Identification  of 
Plan  section. 

When  a  SIP  revision  become  Federally 
enforceable. 

The  historical  record  of  SIP  revision 
approvals. 

What  EPA  is  doing  in  this  action. 

How  this  document  complies  with  the 
Federal  administrative  requirements  for 
rulemaking. 
***** 

What  a  SIP  Is 

Gach  state  has  a  SIP  containing  the 
control  measures  and  strategies  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  air  pollution  control 
regulations,  emission  inventories, 
monitoring  network,  attaixunent 
demonstrations,  and  enforcement 
mechanisms. 
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How  EPA  Enforces  SIPs 

Each  state  must  formally  adopt  the 
control  measures  and  strategies  in  the 
SIP  after  the  public  has  had  an 
opportunity  to  comment  on  them.  They 
are  then  submitted  to  EPA  as  SIP 
revisions  on  which  EPA  must  formally 
act. 

Once  these  control  measures  and 
strategies  are  approved  by  EPA,  after 
notice  and  comment,  they  are 
incorporated  into  the  Federally 
approved  SIP  and  are  identified  in  Part 
52  (Approval  and  Promulgation  of 
Implementation  Plans),  title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
Part  52).  The  actual  state  regulations 
approved  by  EPA  are  not  reproduced  in 
their  entirety  in  40  CFR  Part  52,  but  are 
"incorporated  by  reference"  which 
means  that  EPA  has  approved  a  given 
state  regulation  with  a  specific  effective 
date.  This  format  allows  both  EPA  and 
the  public  to  know  which  measures  are 
contained  in  a  given  SIP  and  ensures 
that  the  state  is  enforcing  the 
regulations.  It  also  allows  EPA  and  the 
public  to  take  enforcement  action, 
should  a  state  not  enforce  its  SIP- 
approved  regulations. 

How  the  State  and  EPA  Updates  the  SIP 

The  SIP  is  a  living  document  which 
the  state  can  revise  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  state.  Therefore,  EPA 
from  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SIP.  On  May  22,  1997  (62  FR  27968), 
EPA  revised  the  procedures  for 
incorporating  by  reference  Federally- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  OFR. 

EPA  began  the  process  of  developing: 
(1)  a  revised  SIP  document  for  each  state 
that  would  be  IBR  under  the  provisions 
of  1  CFR  Part  51;  (2)  a  revised 
mechanism  for  announcing  EPA 
approval  of  revisions  to  an  applicable 
SIP  and  updating  both  the  IBR 
document  and  the  CFR;  and  (3)  a 
revised  format  of  the  "Identification  of 
Plan"  sections  for  each  applicable 
subpart  to  reflect  these  revised  IBR 
procedures.  The  description  of  the 
revised  SIP  document,  IBR  procedures, 
and  "Identification  of  Plan"  format  are 
discussed  in  further  detail  in  the  May 
22,  1997.  Federal  Register  document. 

How  EPA  Compiles  the  SIPs 

The  Federally-approved  regulations, 
source-specific  permits,  and 
noru^ulatory  provisions  (entirely  or 
portions  of)  submitted  by  each  state 
agency  have  been  compiled  by  EPA  into 
a  "SIP  compilation."  The  SIP 


compilation  contains  the  updated 
regulations,  source-specific  permits,  and 
nonregulatory  provisions  approved  by 
EPA  through  previous  rulemaking 
actions  in  the  Federal  Register.  The 
compilations  are  contained  in  three-ring 
binders  and  will  be  updated,  primarily 
on  an  annual  basis. 

How  EPA  Organizes  the  SIP 
Compilation 

Each  compilation  contains  three  parts. 
Part  one  contains  the  regulations,  part 
two  contains  the  source-specific 
requirements  that  have  been  approved 
as  part  of  the  SIP  and  part  three  contains 
nonregulatory  provisions  that  have  been 
EPA  approved.  Each  part  consists  of  a 
table  of  identifying  information  for  each 
SlP-approved  regulation,  each  SIP- 
approved  source-specific  permit,  and 
each  nonregulatory  SIP  provision.  In 
this  action,  EPA  is  publishing  the  tables 
summarizing  Parts  one  and  two  for  each 
State.  The  table  of  identifying 
information  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  Part  52  for  these 
states.  EPA  will  publish  the  summary 
list  of  Part  Three  SIP  provisions  for 
Delaware  and  the  District  of  Columbia 
in  a  separate  action.  EPA  Regional 
Offices  have  the  primary  responsibility 
for  ensuring  accuracy  and  updating  the 
compilations. 

Where  You  Can  Find  a  Copy  of  the  SIP 
Compilation 

EPA  Region  III  developed  and  will 
maintain  the  compilation  for  Delaware 
and  the  District  of  Columbia.  A  copy  of 
the  full  text  of  each  state's  regulatory 
and  source-specific  SEP  compilation  will 
also  be  maintained  at  the  OFR  and 
EPA's  Air  Docket  and  Information 
Center. 

The  Format  of  the  New  Identification  of 
Plan  Section 

In  order  to  better  serve  the  public, 
EPA  revised  the  organization  of  the 
"Identification  of  Plan"  section  and 
included  additional  information  to 
clarify  the  enforceable  elements  of  the 
SIP.  The  revised  Identification  of  Plan 
section  contains  five  subsections: 

1.  Purpose  and  scope 

2.  Incorporation  by  reference 

3.  EPA-approved  regulations 

4.  EPA-approved  som-ce-specific 
permits 

5.  EPA-approved  nonregulatory 
provisions  such  as  transportation 
control  measures,  statutory  provisions, 
control  strategies,  monitoring  networks, 
etc. 


When  a  SIP  Revision  Becomes 
Federally  Enforceable 

All  revisions  to  the  applicable  SIP 
become  Federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraphs  (c).  (d),  or  (e)  of  the 
applicable  Identification  of  Plan  section 
found  in  each  subpart  of  40  CFR  Part  52. 

The  Historical  Record  of  SIP  Revision 
Approvals 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  processing  system.  EPA  retains  the 
original  Identification  of  Plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  Part  52  for 
each  state  subpart.  After  an  initial  two- 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 
enforceability  of  previously  approved 
SIP  measures  and  will  decide  whether 
or  not  to  retain  the  Identification  of  Plan 
appendices  for  some  further  period. 

What  EPA  Is  Doing  in  This  Action 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  the  state  programs  that 
have  occurred  are  accurately  reflected  in 
40  CFR  Part  52.  State  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
Part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Register  and  provide  for  public 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  Section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  vdth 
public  participation  and  Section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
state  programs. 

Under  Section  553  of  the  APA.  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
uimecessary,  or  contrary  to  the  public 
interest."  Public  conmient  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 
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How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

i 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
govermnents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C  Executive  Order  13045 

!  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885,  April  23,  1997), 
appUes  to  any  rule  that  EPA  determines 
(1)  is  "economically  significant,"  as 
defined  ujider  Executive  Order  12866, 
and  (2)  the  enviromnental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 


environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
govermnents.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  reqmres  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nmnber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
fined  rule  will  not  have  a  significant 
impact  on  a  substemtial  nimiber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 


preparation  of  a  flexibihty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
subaiit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804^2). 

H.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
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judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Delaware  and  District  of  Coliunbia  SIP 
compilations  had  previously  afforded 
interested  parties  the  opportunity  to  file 
a  petition  for  judicial  review  in  the 
United  States  Coml  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
such  rulemaking  action.  Thus,  EPA  sees 
no  need  in  this  action  to  reopen  the  60- 
day  period  for  filing  such  petitions  for 
judicial  review  for  these  "Identification 
of  plan"  reorganization  actions  for 
Delaware  and  the  District  of  Coliunbia. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  November  17, 1998. 
Thomas  Voltaggio, 
Acting  Regional  Administrator.  Hegion  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  I — Delaware 

2.  Section  52.420  is  redesignated  as 
§  52.465  and  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  52.465    Original  Identification  of  plan 
section. 

This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  Delaware"  and  all  revisions 
submitted  by  Delaware  that  were 
federally  approved  prior  to  July  1, 1998. 
*        *        *        *        *  ' 

3.  A  new  §  52.420  is  added  to  read  as 
follows: 

§52.420    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  Delaware 
under  section  110  of  the  Clean  Air  Act. 
42  U.S.C.  7410,  and  40  CFR  part  51  to 
meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  July  1,  1998  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 


in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  July  1, 1998,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  3  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of  July  1, 
1998. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  3  EPA  Office  at 
1650  Arch  Street,  Philadelphia,  PA 
19103;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC.;  or  at  EPA,  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102),  401  M  Street. 
SW.,  Washington.  DC.  20460. 

(c)  EPA  approved  regulations. 


EPA-Approved  Regui-ations  in  the  Delaware  SIP 


State  citation 


Title  subject 


State  ef- 
fective 
date 


EPA  approval 
date 


Comments 


Regulation  1— Definitions  and  Administrative  Principles 


Section  1   

General  Provisions 

5/28/74 
2/8«5 
1/7/72 
2/1/81 

03/23/76 

41  FR  12010. 

2/28/96  

61  FR7415 

05/31/72 

37  FR  10842. 

3/15/82 

Section  2  

Definitions 

Some  terms  not  in  SIP 
due  to  sut)ject  matter. 

Section  3  

Administrative  Principles  

Section  4  

Atjtxeviations 

Atibreviation  of  "C.AA" 

48  FR  11013 

only. 

Regulation  2— Permits 


Section  1 
Section  2 
Section  3 
Section  4 
Section  5 
Section  6 
Section  7 
Section  8 
Section  9 


General  Provisions 

Construction,  Installation,  Alteration  and  Operation  Permits 

Exemptions 

Applications  Prepared  by  Interested  Parties 

Cancellation  of  Permits  

Action  on  Applications 

Suspension  or  Revocation  of  Operating  Permits 

Transfer  of  Permit  Prohibited 

AvailatJility  of  Permits 


10/8/82 
1/31/90 
3/6/90 
7/17/84 
10/8/82 
10/8/82 
7/17/84 
7/17/84 
7/17/84 


1/26/83 

48  FR  3598. 

6/29/90  

55  FR  26689 

1/27/93 

58  FR  40065. 

7/2/85 

50  FR  27244. 

1/26/83 

48  FR  3598. 

1/26/83 

48  FR  3598. 

7/2/85 

50  FR  27244. 

7/2/85 

50  FR  27244. 

7/2/85 

50  FR  27244. 


Section  2.1  .h  is  not  in  the 
SIP. 


State  citati( 


Section  1  . 
Section  2  . 
Section  3  . 
Section  4  . 
Section  5  . 
Section  6  . 
Section  8  . 
Section  10 
Section  1 1 


Section  1 
Section  2 


Section  1 
Section  2 
Section  3 
Section  4 
Section  5 


Section  6 
Section  7 


Section  1 
Section  2 
Section  3 
Section  4 
Section  5 
Section  6 


Section  1 
Section  2 
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s  not  in  SIP 
ibject  matter. 


.h  is  not  in  the 


State  citation 


Section  1  . 
Section  2  . 
Section  3  . 
Section  4  . 
Section  5  . 
Section  6  . 
Section  8  . 
Section  10 
Section  1 1 


Section  1 
Section  2 


Section  1 
Section  2 
Section  3 
Section  4 
Section  5 

!l 

Section  6 
Section  7 


Section  1 
Section  2 
Section  3 
Section  4 
Sections 
Section  6 


Section  1 
Section  2 


EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


Title  sutjject 


State  ef- 
fective 
date 


EPA  approval 
date 


Comments 


Regulation  3— Ambient  Air  Quality  Standards 


General  Provisions 

General  Restrictions 

Suspended  Particulates 

Sulfur  Dioxide 

Cartwn  Monoxide 

Ozone  

Nitrogen  Dioxide 

Lead 

PMio  Particulates  


03/29/88 
3/11/80 
3/11/80 
3/11/80 
3/11/80 
3/11/80 
3/11/80 
3/11/80 
12/7/88 


4/6/94  

48  FR  46986. 

10/30/81   

46  FR  53663. 

10/30/81   

46  FR  53663. 

10/30/81   

46  FR  53663. 

10/30/81   

46  FR  53663. 

10/30/81   

46  FR  53663. 

10/30/81   

46  Ffi  53663. 

3/11/82  

48  FP  10535. 

4/6/94  

48  FR  46986. 


Regulation  4 — Particulate  Emissions  From  Fuel  Burning  Equipment 


General  Provisions 
Emission  Limits  


5/28/74 
5/28/74 


41  FR  12010. 
41  FR  12010. 


Regulation  5— Particulate  Emissions  From  Industrial  Process  Operations 


General  Provisions 

General  Restrictions 

Restrictions  on  Hot  Mix  Asphalt  Batching  Operations 

Restrictions  on  Secondary  Metal  Operations  

Restrictions  on  Petroleum  Refining  Operations 


Restrictions  on  Prill  Tower  Operations  

Control  of  Potentially  Hazardous  Particulate  Matter 


5/28/74 
5/28/74 
5/28/74 
12/2/77 
9/26/78 

9/26/78 
1/7/72 


3/23/76  

41  FR  12010. 

3/23/76  

41  FR  12010. 

3/23/76  

41  FR  12010. 
07/30/79  

44  FR  44497. 
08/01/80  

45  FR  51198  . 


08/01/80  

45  FR  51198. 

5/31/72  

37  FR  10842. 


SIP-approved  process 
weight  rate  unit  (see 
TatJie  4)  is  "Ban-els  Per 
Day". 


Regulation  6— Particulate  Emissions  From  Construction  and  Materials  Handling 


General  Provisions 
Demolition 


Grading,  Land  Clearing,  Excavation  and  Use  of  Non-Paved 

Roads. 
Material  Movement 


Sandt)iasting 

Material  Storage 


1/7/72 
5/28/74 
5/28/74 
5/28/74 
5/28/74 
5/28/74 


05/31/72  

37  FR  10842. 

03/23/76  

41  FR  12010. 

03/23/76  

41  FR  12010. 

03/23/76  

41  FR  12010. 

03/23/76  

41  FR  12010. 

03/23/76  

41  FR  12010. 


Regulation  7— Emissions  From  Incineration  of  Noninfectious  Waste 


General  Provisions 
Restrictions 


05/28/74 
05/28/74 


03/23/76  

41  FR  12010. 

03/23/76  

41  FR  12010  . 


Provisions  were  revised 
10/13/89by  State,  txjt 
not  sutxnitted  to  EPA  as 
SIP  revisions. 
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EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


State  citation 


Section  1 
Section  2 
Section  3 


Section  1 
Section  2 


Section  3 
Section  4 


Section  1 
Section  2 


Section  1 
Section  2 


Section  1 
Section  2 
Section  3 
Section  4 


Section  1 
Section2 
Section  3 
Section  4 


Section  1 
Section  2 


Title  subject 


State  ef- 
fective 
date 


EPA  approval 
date 


Comments 


Regulation  8— Sulfur  Dioxide  Emissions  From  Fuel  Burning  Equipment 


General  Provisions 

Limit  on  Sulfur  Content  of  Fuel 

Emissions  Control  in  Lieu  of  Sulfur  Content  Limits  of  Sec- 
tion 2. 


10/a'84  

49  FR  39061. 

12/08/86  

51  FR  44068. 

12/08/86  

51  FR  44068. 


Regulation  9— Emissions  of  Sulfur  Compounds  From  Industrial  Operations 


General  Provisions 

Restrictions  on  Sulfuric  Acid  Manufacturing  Operations 


Restriction  on  Sulfur  Recovery  Operations 
Stac(<  Height  Requirements  


5/9/85 
12/29/80 


5/28/74 
4/18/83 


12/08/86  

51  FR  44068. 

03/11/82  

48  FR  10535  . 


03/23/76  

41  FR  12010. 

09/21/83  

48  FR  42979. 


Section  2.1  only  is  in  the 
SIP.  Sections  2.2 
through  2.4  are  federally 
enforceat)ie  as  a  Sec- 
tion 1 1 1  (d)  plan  and 
codified  at  40  CFR 
62.1875. 


Regulation  10— Control  of  Sulfur  Dioxide  Emissions— Kent  and  Sussex  Counties 


Requirements  for  Existing  Sources  of  Sulfur  Dioxide 
Requirements  for  New  Sources  of  Sulfur  Dioxide 


1/7/72 
5/28/74 


05/31/72  

37  FR  10842. 

03/23/76  

41  FR  12010  . 


Regulation  11— CartKMi  Monoxide  Emissions  From  Industrial  Process  Operations— New  Castle  County 


General  Provisions 

Restrictions  on  Petroleum  Refining  Operations 


5/28/74 
1/7/72 


03/23/76  ....;.. 
41  FR  12010 

05/31/72  

37  FR  10842 


Citation  revised 

3/23/76 

41  FR  12010. 


Regulation  13— Open  Burning 


Prohit)itions-AII  Counties  

Prohit)itions-Specific  Counties 

General  Restrictions-All  Counties 
Exemptions-All  Counties  


03/12/97  

62  FR  11329 

03/12/97  

62  FR  11329 

03/12/97  

62  FR  11329 

03/12/97  

62  FR  11329 


EPA  effective  date  is  5/1/ 

98. 
EPA  effective  date  is  5/1/ 

98. 
EPA  effective  date  is  5/1/ 

98. 
EPA  effective  date  is  5/1/ 

98. 


Regulation  14— Visit>le  Emissions 


General  Provisions 

Requirements  

Alternate  Opacity  Requirements  

Compliance  with  Opacity  Standards 


7/17/84 
7/17/84 
7/17/84 
7/17/84 


07/02/85  

50  FR  27244 

07/02/85  

50  FR  27244 

07/02/85  

50  FR  27244 

07/02/85  

50  FR  27244 


Regulation  15— Air  Pollution  Alert  and  Emergency  Plan 


Gerieral  Provisions  . 
Stages  and  Criteria 


1/7/72 
3/29/88 


05/31/72  

37  FR  10842 

04/06/94  

59  FR  16140 


State  citatic 


le  date  is  5/1/ 
/e  date  is  5/1/ 
^e  date  is  5/1/ 
le  date  is  5/1/ 
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State  citation 


Sections 


Section  4 


Section  1 


Section  2 
Sections 


Section  1 
Section  2 
Sections 
Section4 
Section  5 


Section  1 
Section  2 
Section  3 
Section  4 
Section  5 


EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


Titie  sut)iect 


Required  Actions 


Standby  Plans 


State  ef- 
fective 
date 


1/7/72 


1/7/72 


EPA  approval 
date 


05/31/72  

37  FR  10842 


05/31/72  

37  FR  10842 


Comments 


Delaware  removed  the 
word  "standby"  from 
Tabte  III,  Section  3B  ef- 
fective 5/28/74,  but  did 
not  submit  as  a  SIP  re- 
vision. 


Regulation  16— Sources  Having  an  Interstate  Air  Pollution  Potential 


General  Provisions 

Limitations  

Requirements  ........ 


1/7/72 

05/31/72  ...^ 

Delaware  revised  provi- 

37 FR  10842  

sion  effective  5/28/74, 
but  did  not  submit  as  a 
SIP  revision. 

1/7/72 

05/31/72  

37  FP.  10842 

1/7/72 

05/31/72  

37  FR  10842  

4 

Regulation  17— Source  Monitoring,  Record-Keeping  and 

Reporting 

Section  1  

Definitions  arxj  Administrative  Principles 

1/11/93 

02/28/96 

61  FR  7453  

Section  2  

Sampling  arxJ  Monitoring  

7/1 7/84 

07/02/85 

Former  SIP  Sections  1 
through  5  respectively; 

50  FR  27244  

citation  revised  2/28/96, 

62  FR  7453. 

Note:  Delaware  revised 

Sections  4  and  6  effec- 

tive 1/11/93,  but  did  not 

submit  as  a  SIP  revi- 

sion. 

Sections  

Minimum  Emission  Monitoring  Requirements  for  Existing 
Sources. 

1/10/77 

8/25/81   

46  FR  43150. 

Section  4  

Performarx^e  Specifications 

1/10/77 

8/25/81 

46  FR  43150. 

Section  5  

Minimum  Data  Requirements  ...... .. 

1/10/77 

8/25/81 

46  FR»43150. 

Se 

ction  6  

Data  Reduction 

1/10/77 

8/25/81   

46  FR  43150. 

Se 

Ction  7  

Emission  Statement  

1/11/93 

02/28/96 

61  FR  7453. 

Regulation  23— Standards  of  Performance  for  Steel  Plants:  Electric  Arc  Furnaces 


Applicability 

Definitions 

Standard  for  Particulate  Matter 

Monitoring  of  Operations 

Test  Methods  arxl  Procedures  . 


12/2/77 

04/18/83 

04/18/83 

12/2/77 

12/2/77 


07/30/79  

44  FR  44497  . 

09/21/83  

49  FR  39061. 

09/21/83  

49  FR  39061. 

07/30/79  

44  FR  44497  . 

07/30/79  

44  FR  44497  . 


Correction  put)iished  8/20/ 
80.  45  FR  55422. 


Correction  published  8/20/ 

80,  45  FR  55422. 
Correction  put)lished  8/20/ 

80.  45  FR  55422. 


Regulation  24— Control  of  Volatile  Organic  Compound  Emissions 


General  Provisions 


Definitions  .. 
Applicability 


Compliance  Certification,   Recordkeeping,   and   Reporting 

Requirements  for  Coating  Sources. 
Compliance  Certification,   Recordkeeping,  and  Reporting 

Requirements  for  Non-Coating  Sources. 


1/11/93 
11/29/94 

1/11/93 
11/29/94 

1/1  ■•/93 


5/3/95  

60  FR'21707. 
01/26/96 

61  FR  2419. 
5/3/95  

60  FR  21707. 
01/26«6  

61  FR  2419. 

5/3/95* 

60  FR  21707. 
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EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


state  citation 


Section  6  

Section  7  

Section  8  

Section  9  

Section  10  

Section  11   

Section  12  

Section  13  

Section  14 

Section  15  

Section  16  

Section  17  

Section  18  

Section  19  

Section  20  

Section  21   

Section  22  

Section  23  

Section  24  

Section  25  

Section  26  

Section  27  

Section  28  

Section  29  

Section  30  

Section  31  

Section  32  

Section  33  

Section  34  

Section  35  

Section  36  

Section  37  

Section  38  

Section  39  

Section  40  

Title  sut>ject 


General  Recordkeeping 
Circumvention 


Handling,  Storage,  and  Disposal  of  Volatile  Organic  Conv 

pounds  (VOCs). 
Ck>mpliance,  Pennits,  Enforceability  


Aerospace  Coatings , 

Motor  Vehicle  Refinishing  

Surface  Coating  of  Plastic  Parts  

Automot)ile  and  Light-Duty  Truck  Coating  Operations  

Can  Coating 

Coil  Coating 

Paper  Coating  

Fatxk:  Coating 

Vinyl  Coating  

Coating  of  Metal  Furniture 

Coating  of  Large  AppliarKes 

Coating  of  Magnet  Wire  

Coating  of  Miscellaneous  Metal  Parts  

Coating  of  Flat  Wood  Panelling  

Bulk  Gasoline  Plants  

Bulk  Gasoline  Terminals  

Gasoline  Dispensing  Facility— Stage  I  Vapor  Recovery 

Gasoline  Tank  Trucks  .: 

Petroleum  Refinery  Sources  „ 

Leaks  from  Petroleum  Refinery  Equipment 

Petroleum  Lk^ukl  Storage  in  External  Ftoating  Roof  Tanks 

Petroleum  Liqukl  Storage  in  Fixed  Roof  Tanks 

Leaks  from  Natural  Gas/Gasoline  Processing  Equipment  .. 

Solvent  Metal  Cleaning  

Cutback  and  Emulsified  Asphalt  

Manufacture  of  Synthesized  Pharmaceutrcal  Products  

Stage  II  Vapor  Recovery 

Graphk;  Arts  Systems  

Petroleum  Solvent  Dry  Cleaners 

Perchtoroettiylene  Dry  Cleaning  


Leaks  from  Synthetk;  Organic  Chemical,   Polymer,   and 
Resin  Manufacturing  Equipment. 


State  ef- 
fective 
date 


1/11/93 
1/11/93 
11/29/94 
1/11/93 
11/29/94 
11/29/94 
11/29/94 
1/11/93 
1/11/93 
1/11/93 
1/11/93 
1/11/93 
1/11/93 
1/11/93 
1/11/93 
11/29/94 
1/11/93 
1/11/93 
1/11/93 
11/29/94 
1/11/93 
1/11/93 
1/11/93 
11/29/94 
11/29/94 
11/29/94 
11/29/94 
11/29/94 
1/11/93 
11/29/94 
1/11/93 
11/29/94 
1/11/93 
1/11/93 
1/11/93 


EPA  approval 
date 


5/3/95  

60  FR  21707. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR2419. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR  2419. 

01/26/96  

61  FR  2419. 

01/26/96  

61  FR2419. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR2419. 

5/3/95  

60  FR  21707. 

513/95  

60  FR  21707. 
5/3«5  

60  FR  21707. 
01/26/96  

61  FR2419. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR2419. 

01/26/96  

61  FR2419. 

01/26/96  

61  FR2419. 

01/26/96  

61  FR  2419. 

01/26/96  

61  FR  2419. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR  2419. 
6/10/94  

59  FR  29956. 

01/26/96  

61  FR2419. 
5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 

5/3/95  

60  FR  21707. 


Comments 


State  citatic 


Appendix  "A" 
Appendix  "B" 


Appendix  "F"  .. 
Appendix  "G"  . 
Appendix  "H"  ., 
Appendix  "I"  ... 
Appendix  "J"  .. 

Appendix  "J1" 
Appendix  "J2" 

Appendix  "J3" 

Appendix  "K"  .. 
Appendix  "L"  .. 
Appendix  "M"  . 


UMI 
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State  citation 


Section  41 
$«ction42 
S^on43 
Section  44 
Section  45 
Section  47 
Section  48 
Section  49 
Section  50 


Appendix  "A" 
sndix  "B" 


Appendix  "C" 
Appendix  "D" 

Appendix  "E" 

II 
Appendix  "F" 

Appendix  "G" 

Appendix  "H" 

Appendix  "I"  . 

Appendix  "J" 

I! 

Appendix  "J1" 
Appendix  "J2" 


Appendix  "J3" 

II 
Appendix  "K" 

Appendix  "L" 

Appendix  "M" 


Section  1 
Section  2 
Sections 


EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


Title  subject 


Manufacture  of  High-Density  Polyethylene,  Polypropylene 

and  Polystyrene  Resins. 
Air  Oxidation  Processes  in  the  Synthetic  Organic  Chemical 

Manufacturing  Industry. 
Bulk  Gasoline  Marine  Tank  Vessel  Loading  Facilities 


Batch  Processing  Operations 
Industrial  Cleaning  Solvents  .. 
Offset  Lithographic  Printing  ... 


Reactor  Processes  and  Distillation  Operations  in  the  Syn- 
thetic Organic  Chemk;al  Manufacturing  Industry. 

Control  of  Volatile  Organic  Compound  Emissions  from 
Volatile  Organic  Lk^ukJ  Storage  Vessels. 

Other  Facilities  that  Emit  Volatile  Organic  Compounds 
(VOCs). 

Test  Methods  and  Compliance  Procedures:  General  Provi- 
sions. 

Test  Methods  and  Compliance  Procedures:  Determining 
the  Volatile  Organk:  Compound  (VOC)  Content  of  Coat- 
ings and  Inks. 

Test  Methods  and  Compliance  Procedures:  Alternative 
Compliance  Methods  for  Surface  Coating. 

Test  Methods  and  Compliance  Procedures:  Emission  Cap- 
ture and  Destmctk)n  or  Removal  Efficiency  and  Monitor- 
ing Requirements. 

Test  Methods  and  Compliance  Procedures:  Determining 
the  Destructk)n  or  Renxjval  Efficiency  of  a  Control  De- 
vk:e. 

Test  Methods  and  Compliance  Procedures:  Leak  Detection 
Methods  for  Volatile  Organk;  Compounds  (VOCs). 

Performance  Specifications  for  Continuous  Emissions  Mon- 
itoring of  Total  Hydrocartwns. 

Quality  Control  Procedures  for  Continuous  Emission  Mon- 
itoring Systems  (CEMS). 

Method  to  Determine  Length  of  Rolling  Period  for  Lk^ukj- 
Liquid  Material  Balance  Method. 

Procedures  for  Implementation  of  Regulations  Covering 
Stage  II  Vapor  Recovery  Systems  for  Gasoline  Dispens- 
ing Facilities. 

Certified  Stage  II  Vapor  Recovery  Systems  

Pressure  Decay/Leak  Test  Procedure  for  Verification  of 
Proper  Functioning  of  Stage  I  &  Stage  II  Vapor  Recovery 
Equipment. 

Dynamk:  Backpressure  (Dry)  Test  and  Lk^uid  Blockage 
(Wet)  Test  Procedure  for  Verifkation  of  Proper  Function- 
ing of  Stage  II  Vapor  Balance  Recovery  Systems. 

Emission  Estimation  Methodologies  

Method  to  Determine  Total  Organk:  Cartion  for  Offset  Lith- 
ographk:  Solutions. 

Test  Metfxxj  for  Determining  the  Performance  of  Alter- 
native Cleaning  Fluids. 


State  ef- 
fective 
date 


1/11/93 
1/11/93 
11/29/94 
11/29/94 
11/29/940 
11/29/94 
11/29/94 
11/29/94 
11/29/94 

11/29/94 
1/11/93 

1/11/93 
11/29/94 

1/11/93 

1/11/93 
1/11/93 
1/11/93 
11/29/94 
1/11/93 

1/11/93 
1/11/93 

1/11/93 

11/29/94 
11/29/94 
11/29/94 


EPA  approval 
date 


5/3/95  

60  FR  21707. 
5/3/95  

60  FR  21707. 
01/26/96  

61  FR  2419. 

01/26/96  

61  FR2419. 
1/26/96  

61  FR  2419. 
05/14/97  

62  FR  26399. 

01/26/96 

61  FR  2419. 
01/26/96  

61  FR  2419. 
03/12/97  

62  FR  11329  . 

I 

01/26/96  

61  FR2419. 

5/3«5  

60  FR  21707. 

5/3/95  

60  FR  21707. 
01/26/96  

61  FR2419. 

5/Z/95  

60  FR  21707. 


5/3/95  

60  FR  21707 

5/3/95  

60  FS  21707 
5/3/95  

60  FR  21707 
01/26/96  

61  FR  2419  .. 

6^10/94  

59  FR  29956 

6/10/94  

59  FR  29956 

6/10/94  

59  FR  29956 

6/10/94  

59  FR  29956 

01/26/96  

61  FR  2419  .. 

01/26«6  

61  FB  2419  .. 

01/26/96  

61  FR  2419  .. 


Regulation  25— Requirements  for  Preconstruction  Review 


General  Provisions 

Emission  Offset  Provisions  

Prevention  of  Signifk:ant  Deterioration  of  Air  Quality 


5/15/90 

7/6/82 

5/15/90 


01/27793  

58  FR  26689 

10/17/83  

48  FR  46986 

01/27/93  

58  FR  26689 


Comments 


EPA  effective  date  for 
Sections  50(a)(5)  and 
50(b)(3)  is  5/1/98 
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EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


State  citation 


Title  sut)ject 


State  ef- 
fective 
date 


EPA  approval 
date 


Comments 


Regulation  26— Motor  Vehicle  Emissions  inspection  Program 

Section  1  

ApplicatMlity  and  Definitions  

4/1/90 

4/1/90 
5«/85 
4/1/90 
7/6/82 
4/1/90 
7/6/82 
7/6/82 
7/6/82 
4/1/90 
4/1/90 

01/06/92  

57  FR  351  

01/06/92  

57FR351. 

12/08/86  

51  FR  44068. 

01/06/92  

57FR351. 
10/17/83 

Revised  Regulation  26 
sutxnitted  2/17/95,  and 
coTKJitionally  approved 
tii  EPA  on  May  19, 
1997,  62  FR  27195.  at 
§  52.424(b). 

Section  2  

General  Provisions 

Section  3  

Registration  Requirement 

Section  4  

-Exemptions 

Section  5  

Enforcement  

Section  6  

Section  7  

Compliance,  Waivers,  Extensions  of  Time,  and  Repairs  

Inspection  Facility  Requirements  

48  FR  46986. 

01/06/92  

57FR351. 
10/17/83 

Section  8  

Certification  of  Motor  Vehicle  Officers  

48  FR  46986. 
1 0/1 7/83 

Section  9  

Calibration  and  Test  Procedures  and  Approved  Equipment 

Motor  Vehicle  Inspection,  and  Maintenance  Program,  Vehi- 
cle Test  Procedure  and  Machine  Calitxation. 

Motor  Vehicle  Inspection  and  Maintenance  Program  Emis- 
sion Limit. 

48  FR  46986. 
10/17/M 

Technical  Memoran- 
dum 1. 

Technical  Memoran- 
dum 2. 

48  FR  46986. 

01/06/92  

57FR351. 

01/06/92  

57FR351. 

Regulation  27— Stacli  Heights 


Section  1 
Section  2 
Section  3 
Section  4 


General  Provisions 

Oefinitionis  Specific  to  this  Regulation 

Requirements  for  Existing  and  New  Sources 
Puljlic  Notification 


4/18/83 
12/7/88 
2/18/87 
2/18/87 


09/21/83  

48  FR  42979. 

06/29/90  

55  FR  26689. 

06«9/90  

55  FR  26689. 

06/29/90  

55  FR  26689. 


Regulation  35— General  Conformity 


Section  1  . 
Section  2  . 
Section  3  . 
Section  4  . 
Section  5  . 
Section  6  .. 
Section  7  ., 
Section  8  .. 
Section  9  .. 
Section  10 
Section  11 


Purpose  

Definitions 

ApplicatMlity 

Conformity  Analysis 

Reporting  Requirements  

Put)lic  Participation  and  Consultation  

Frequency  of  Conformity  Detemninations 


Criteria  for  Determining  Conformity  of  General  Federal  Ac- 
tions. 

Procedures  for  Conformity  Determinations  of  General  Fed- 
eral Actions. 
Mitigation  of  Air  Quality  Impacts  


Savings  Provision 


8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 
8/14/96 


07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 

07/15/97  

62  FR  37722. 


(d)  EPA  approved  State  Source  specific  requirements. 


Getty  Oil  Co 


Phoenix  Steel  ( 

ping»2. 
Deimarva  Powei 


I  (e)  (Reservei 

i 

Subpart  J — Dl 

4.  Section  5 
§52.515  and  t 
(aj  are  revised 

§52.515    Origii 
section. 

(a)  This  sect 
"Afr  Implemei 
District  of  Coli 
submitted  by  1 
that  were  fade 
July  1, 1998. 
*        •        * 

5.  A  new  §5 
follows: 

§52.470    identi 

(a)  Purpose ; 
sets  forth  the  e 


State 


Section  100  

Section  101  

Section  102  

Section  104  

Section  105  

Section  106  

Section  107  , 

Section  199  

Section  8-2:  702 
Section  8-2:  724 


Section  200 
Section  201 
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Comments 


Regulation  26 
ted  2/17/95,  and 
onally  approved 
^  on  May  19, 
62  FR  27195,  at 
M(b). 


EPA-Approved  Delaware  Source-Specific  Permits 


Name  of  source 

Pemiit  numt)er 

State  ef- 
fective 
date 

•                   1 

EPA  approval 
date 

Comments 

Ph 
De 

rtty  Oil  Co 

75-A-4  

77-A-8  

8/5/75 
12/2/77 
2/15/89 

3/7/79 

44  FR  12423 

7/30/79 

44  FR  25223 

1/22/90 

55  FR  2067 

§52.420{c)(11). 
§52.420(0(12). 
§52.420(c)(38). 

Kjenix  Steel  Co.-Electric  Arc  Furnaces  Charging  &  Tap- 
ping »2. 
ilmarva  Power  &  Light— Indian  River  

89-A-7/APC  89/197 

(e)  (Reserved) 

Subpart  J — District  of  Columbia 

4.  Section  52.470  is  redesignated  as 
§  52.515  and  the  beading  and  paragraph 
[a]  are  revised  to  read  as  follows: 

§  52.51 5    Original  identification  of  plan 
saction. 

(a)  Tbis  section  identifies  the  original 
"Afr  bnplementation  Plan  for  the 
District  of  Columbia"  and  all  revisions 
submitted  by  the  District  of  Colimibia 
that  were  federally  approved  prior  to 
July  1, 1998. 
***** 

[$.  A  new  §  52.470  is  added  to  read  as 
fallows: 

§  52.470    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 


implementation  plan  for  the  District  of 
Colmnbia  under  section  110  of  the 
Clean  Air  Act  (42  U.S.C.  7401)  and  40 
CFR  part  51  to  meet  national  ambient  air 
quality  standards. 

(b)  bicorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  July  1, 1998  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  pubUshed  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  July  1, 1998,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 


(2).EPA  Region  3  certifies  that  the 
rules/regulations  provided  by  EPA  ia 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of  July  1 , 
1998. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  3  EPA  Office  at 
1650  Arch  Street,  Philadelphia,  PA 
19103;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washin^on,  DC;  or  at  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW.,  Washington,  DC  20460. 

(c)  EPA  approved  regulations. 


EPA-Approved  District  of  Columbia  Reguutions 


State  citation 


Titie/sut)ject 


EPA  approval 
date 


Comments 


Chapter  1 — General 


Section  1CX)  

Section  101  

Section  102  

Section  104  

Section  105  

Section  106  

Section  107  

Section  199  

Section  8-2:  702 
Section  8-2:  724 

Section  200  

Section  201  


Purpose,  Scope  and  Construction 

Inspection  

Orders  for  Compliance  

IHearings  

Penalty 

Confidentiality  of  Reports 

Control  Devices  or  Practices 

Definitions  and  At)brevlations 

Definitions;  definition  of  "stack"  .... 
Variances 


3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
4/29/97 
7/7/72 
7/7/72 


8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/9*5 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

7/31/97 

9/22/7^ 

37  FR  19806. 

9/22/72 

37  FR  19806. 


Chapter  2— General  and  Non-Attainment  Area  Permits 


General  Permit  Requirements 

General  Requirements  for  Permit  Issuance 


4/29/97 
4/29/97 


7/31/97 

62  FR  40937. 

7/31/97 

62  FR  40937. 
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EPA-Approved  District  of  Columbia  Regulations— Continued 


State  citation 


Section  202  

Section  204  

Section  206  

Section  299  

Section  8-2:  720 


Title/subject 


Modification,   Revocation  and  Tennination  of 

Permits. 
Requirements  for  Sources  Affecting  Nonattain- 

ment  Areas. 
Notice  and  Comment  Prior  To  Permit  Issuance 

Definitions  and  At)breviations 


Permits  to  Construct  or  Modify;  Pemiits  to  Op- 
erate. 


State  ef- 
fective 
date 


4/29/97 
4/29/97 
4/29/97 
4/29/97 
7/7/72 


EPA  approval 
date 


7/31/97 

62  FR  40937. 

7/31/97 

62  FR  40937. 

7/31/97 

62  FR  40937. 

7/31/97 

62  FR  40937. 

9/22/72  

37  FR  19806. 


Chapter  4— Ambient  Monitoring  and  Emergency  Procedures 


Section  400 
Section  401 
Section  499 


Air  Pollution  Monitoring  

Enrtergency  Procedures 

Definitions  and  Abbreviations 


3/15/85 
3/15/85 
3/15/85 


8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 


Sections  500.1  ttirough  500.3  .. 

Sections  500.4,  500.5  

Section  500.7  

Section  501  

Sections  502.1  through  502.15 

Section  502.18  

Section  599  


Section  600 
Section  601 
Section  602 
Section  603 
Section  604 
Section  605 
Section  606 
Section  699 


Section  710  

Section  8-2:  707(a) 
Section  8-2:  707(b) 
Section  8-2:  707(c) 


Ctiapter  5— Source  Monitoring  and  Testing 


Records,  Reports  and  Monitoring  Devices  . 
Records,  Reports,  and  Monitoring  Devices 

Emission  Statements 

Monitoring  Devices 

Sampling,  Tests  and  Measurements 


Sampling,  Tests  and  Measurements 
Definitions  and  Atjbreviations , 


3/15/85 
9/30/93 
9/30/93 
3/15/85 
3/15/85 

9/30/93 
3/15/85 


8/28/95 

60  FR  44431. 

1/26/9& 

60  FR  5134. 

5/26/95 

60  FR  27944. 

8/28/95 

60  FR  44431. 

8/28/95  

60  FR  44431 

1/26/95 

60  FR  5134. 

8/28/95 

60  FR  44431. 


Chapter  6— Particulates 


Fuel-Buming  Particulate  Emissions 

Rotary  Cup  Burners  

Incinerators 

Particulate  Process  Emissions 

Open  Burning  

Control  of  Fugitive  Dust  

Visit>le  Emissions 

Definitions  and  Atibreviations 


3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 
3/15/85 


8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 


Chapter  7— Volatile  Organic  Compounds 


Engraving  and  Plate  Printing  

Storage  of  Petroleum  Products  ... 

Gasoline  Loading  

Gasoline  Transfer  Vapor  Control 


3/15/85 

3/1/74 

2/26/81 

2/26/81 


8/4/92 

57  FR  34249. 

6/23/75 

40  FR  26274. 

12/16/81 

46  FR  61254. 

12/16/81 

46  FR  61254. 


Comments 


Paragraphs  (c)  through  (i), 
as  they  apply  to  operat- 
ing permits  for  sources 
not  subject  to  the  provi- 
sions of  Section  204. 


Exceptions:  Paragraphs 
5.1 1,5.12  and  5.14  are 
not  part  of  tfie  SIP. 


Section  8-2:  707 
Section  &-2:  707 
Section  8-2:  707 
Section  8-2:  707 
Section  &-2;  707 
Section  8-2:  707 
Section  8-2:  707 
Section  8-2:  707 


(e)  (Reserved 
(FR  Doc.  98-324: 
BILLMG  CODE  6580- 
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Comments 


ihs  (c)  through  (i), 
i  ap|3ly  to  operat- 
nmits  for  sources 
3ject  to  the  provh 
>f  Section  204. 


is:  Paragraphs 
.12  and  5.14  are 
t  of  the  SIP. 


State  citation 


Section  8-2:  707(d) 
Section  &-2:  707(e) 
Section  8-2:  707(0  . 
Section  8-2:  707(g) 
Section  8-2:  707(h) 
Section  8-2:  707(i)  . 
Section  8-2:  707(j)  . 
Section  8-2:  707(k) 


Section  801 
Section  802 
Section  803 
Section  804 
Section  899 


Section  904  

Appendices 


Appendix  1 
Appendix  2 
Appendix  3 


EPA-Approved  District  of  Columbia  Regulations— Continued 


Titte/sutJject 


Contro"  of  Evaporative  Losses  from  tfie  Filling 

of  Vehicular  Tanks. 
Dry  Cleaners  

Organic  Solvents 

Pumps  and  Compressors 


Waste  Gas  Disposal  from  Ethylene  Producing 

Plant. 
Waste  Gas  Disposal  from  Vapor  Blow-Down 

System. 
Solvent  Cleaning  Degreasing 

Asphalt  Operations 


State  ef- 
fective 
date 


2/26/81 
3/1/74 
3/1/74 
7/7/72 
7/7/72 
7/7/72 
2/26/81 
2/26/81 


EPA  approval 
date 


12/16/81 

46  FR  61254. 

6/23/75 

40  FR  26274. 

9/28/77 

42  FR  49811. 

9/22/72  

37  FR  19806 

9/22/72  

37  FR  .19806 

9/22/72  

37  FR  19806 

12/16/81 

46  FR  61254. 

9/22/72  

37  FR  19806. 


Comments 


Citation  revised  6/23/75  @ 

40  FR  26274. 

Citatk>n  revised  6/23/75  @ 

40  FR  26274. 

Citation  revised  6/23/75  @ 

40  FR  26274. 


Chapter  8— Asbestos.  Sulfur  and  Nitrogen  Oxides 


Sulfur  Content  of  Fuel  Oils  .... 

Sulfur  Content  of  Coal 

Sulfur  Process  Emissions 

Nitrogen  Oxide  Emissions 

Definitk>ns  and  Abbreviations 


3/15/85 
13/15/85 
3/15/85 
3/15/85 
3/15/85 


8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431 . 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 

8/28/95 

60  FR  44431. 


Chapter  9— Motor  Vehicle  Pollutants,  Lead,  Odors,  and  Nuisance  Pollutants 


Oxygenated  Fuels  

Emission  Limits  for  Nitrogen  Oxide 

Table  of  Altowatjie  Partrculate  Emissions  from 

Process  Sources. 
Alkiwable  VOC  Emissions  Under  Section  710  .. 


9/30/93 

3/15/85 
3/15/85 
3/15/85 


1/26/95 

60  FR  5134. 


8/28/95 

60  FR  44431. 

8/28/9§ 

60  FR  44431. 

8/28/95 

60  FR  44431. 


(d)  EPA  approved  State  Source  specific  requirements. 

EPA-Approved  District  of  Columbia  Source-Specific  Permits 


Name  of  source 


Permit  number    State^ffective     EPA^g>prova)        comments 


None 


(e)  (Reserved). 
(FR  Doc.  98-32422  Filed  12-4-98;  8:45  am] 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  211-0105;  FRL-6195-8] 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  Air  Pollution  Control  District  and 
Ventura  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  fi-om  the 
following  districts:  San  Diego  Air 
Pollution  Control  District  (SDAPCD) 
and  Ventiu^  County  Air  Pollution 
Control  District  (VTCAPCD).  The  rules 
control  particulate  matter  (PM) 
emissions  related  to  visible  emissions 
and  abrasive  blasting,  respectively.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
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The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  PM  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals  and  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards. 
DATES:  This  rule  is  effective  on  February 
5, 1999  without  further  notice,  unless 
EPA  receives  relevant  adverse 
comments  by  January  6. 1999.  If  EPA 
receives  such  comments,  then  it  will 
pubhsh  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  LX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  the  rules  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4).  Air 

Division,  U.S.  Environmental 

Protection  Agency.  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Enviromnental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812 
San  Diego  Air  Pollution  Control  District, 

9150  Chesapeake  Drive.  San  Diego. 

CA  92123-1096 
Ventura  County  Air  Pollution  Control 

District.  702  County  Square  Drive. 

Ventura,  CA  93003 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Rulemaking  Office,  AIR-4, 
Air  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1903. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  SDAPCD  Rule 
50,  Visible  Emissions  and  VTCAPCD 
Rule  74.1,  Abrasive  Blasting.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  to  EPA  on  June  23, 
1998  and  January  28,  1992.  respectively. 

n.  Background 

On  March  3. 1978.  EPA  promulgated 
a  Ust  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 


(1977  CAA  or  pre-amended  Act),  that 
included  the  San  Diego  Air  Basin  (West 
portion  of  San  Diego  County)  (43  FR 
8964;  40  CFR  81.305).  On  July  1, 1987 
(52  FR  24672)  EPA  replaced  the  TSP 
standards  with  new  PM  standards 
applying  only  to  PM  up  to  10  microns 
in  diameter  (PM-10).'  On  November  15, 

1990.  amendments  to  the  1977  CAA 
were  enacted.  Pub.  L.  101t-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
On  the  date  of  enactment  of  the  1990 
CAA  Amendments.  PM-10  areas 
meeting  the  qualifications  of  section 
107(d)(4)(B)(iii)  of  the  Act  were 
designated  unclassifiable  by  operation 
of  law.  The  San  Diego  Air  Basin  and 
Ventura  County  were  not  among  the 
areas  designated  unclassifiable. 

As  part  of  updating  the  California  SIP. 
the  State  of  California  submitted  many 
PM-10  rules  for  incorporation  into  the 
CaUfomia  SIP  on  June  23,  1998  and 
January  28.  1992.  including  the  rules 
being  acted  on  in  this  dociunent.  This 
docimient  addresses  EPA's  direct-final 
acUon  for  SDAPCD  Rule  50,  Visible 
Emissions,  and  VTCAPCD  Rule  74.1. 
Abrasive  Blasting.  SDAPCD  adopted 
Rule  50  on  August  13.  1997.  VTCAPCD 
adopted  Rule  74.1  on  November  12, 

1991.  These  submitted  rules  were  found 
to  be  complete  on  August  25,  1998  and 
April  3,  1992,  respectively,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51  Appendix  V^ 
and  are  being  finalized  for  approval  into 
the  SIP. 

SDAPCD  Rule  50  is  a  generally 
appUcable  rule  that  controls  visible 
emissions  from  a  variety  of  sources. 
VTCAPCD  Rule  74.1  controls  emissions 
from  abrasive  blasting.  PM  emissions 
can  harm  human  health  and  the 
environment.  These  rules  were 
originally  adopted  as  part  of  SDAPCO's 
and  VTCAPCD's  efforts  to  maintain  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  PM-10.  The  following  is 
EPA's  evaluation  and  final  action  for 
these  rules. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 


'  On  July  18.  1997  EPA  promulgated  revised  and 
new  standards  for  PM-10  and  PM-2.5  (62  FR 
38651).  EPA  has  not  yet  established  specific  plan 
and  control  requirements  for  the  revised  and  new 
standards. 

^EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

There  is  currently  no  version  of 
VTCAPCD  Rule  74.1,  Abrasive  Blasting, 
in  the  SIP.  The  submitted  rule  includes 
the  following  provisions: 

•  A  Ringlemann  1  (20  percent 
opacity)  standard  applies  to  abrasive 
blasting  conducted  within  a  permanent 
building; 

•  A  Ringlemann  2  (40  percent 
opacity)  standard  applies  to  abrasive 
blasting  conducted  outside  of  a 
permanent  building; 

•  All  abrasive  blasting  operations 
must  be  conducted  within  a  permanent 
building  with  certain  exceptions; 

•  Abrasives  used  for  dry  outdoor 
blasting  must  be  certified  by  the 
CaUfomia  Air  Resources  Board  to  meet 
percent  by  weight  material  standards. 
Otherwise,  wet  abrasive  blasting, 
hydroblasting  or  vacuum  blasting  must 
be  used  with  certain  exceptions. 

On  September  28,  1981,  EPA 
approved  into  the  SIP  a  version  of  Rule 
50  that  had  been  adopted  by  SDAPCD 
prior  to  this  date. 

SDAPCD's  submitted  Rule  50.  Visible 
Emissions,  includes  the  following 
significant  changes  from  the  ciu-rent  SIP: 

•  Adds  soiux;e-specific  exemptions; 

•  Relaxes  the  standard  for  asphalt 
plant  drop  zone  discharges  from 
Ringlemann  1  (20%  opacity)  to 
Ringlemann  2  (40%  opacity); 

•  Adds  a  specific  provision  for  diesel 
pile-driving  hammers  that  relaxes  the 
applicable  Ringlemann  1  standard  not  to 
exceed  three  minutes  per  hour  to  a 
Ringlemann  1  standard  not  to  exceed 
four  minutes  during  the  driving  of  a 
single  pile  or.  when  kerosene  fuel, 
smoke-suppressing  fuel  additives  and 
synthetic  lubricating  oil  are  used,  a 
Ringlemann  2  standard  not  to  exceed 
four  minutes  diuing  the  driving  of  a 
single  pile; 

•  Relaxes  the  standard  for  discharges 
from  asphalt  paving  equipment  with  an 
appUcation  temperature  specification  of 
320  degrees  Fahrenheit  or  higher  and 
pavement  rehabilitation  equipment  fi-om 
Ringlemann  1  to  Ringlemaim  2; 

•  Relaxes  the  standard  for  discharges 
from  the  operation,  maintenance  or 
testing  of  fire  fighting  training  imits 
used  exclusively  for  the  purpose  of 
shipboard  fire  fighting  training  from 
Ringlemann  1  to  Ringlemaim  2. 

While  some  provisions  are  being 
relaxed,  EPA  believes  these  relaxations 
are  de  minimis  and  do  not  violate 
section  110(1)  of  the  Clean  Air  Act.  EPA 
has  evaluated  the  submitted  rules  and 
has  determined  that  they  are  consistent 
with  the  CAA.  EPA  regulations,  and 
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EPA  policy.  Therefore,  SDAPCD  Rule 
50,  Visible  Emissions,  and  VTCAPCD 
Rule  74.1,  Abrasive  Blasting,  are  being 
approved  under  section  110{k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a).  A  more  detailed 
evaluation  can  be  found  in  EPA's 
evaluation  report  for  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
February  5.  1999  without  further  notice 
luiless  the  Agency  receives  relevant 
adverse  comments  by  January  6, 1999. 

If  the  EPA  receives  such  coimnents, 
then  EPA  will  publish  a  timely 
withdrawal  informing  the  pubUc  that 
the  rule  will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  February  5,  1999  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

Tlie  Office  of  Management  and  Budget 
fOMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 


Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
govermnents,  the  nature  of  their 
concerns,  copies  of  any  vmtten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  emd  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 


rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
comntunities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  fiexibihty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  ngw  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.Cr  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
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EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  - 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressioned  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  5,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  hicorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 


Note:  Incorp)oration  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  20,  1998. 
Laura  Yoshii, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(187)(i)(B)(2)  and 
(256)(i)(B)(3)  to  read  as  follows: 

§52.220    Identification  of  plan. 


*  * 
*  •  • 


(c)* 

(187) 

(i)  *  •  • 

(B)  •  *  * 

(2)  Rule  74.1,  adopted  on  November 
12, 1991. 
*         •         •         •         * 

(256)  *  *  * 

(i)  •  •  • 

(B)  San  Diego  County  Air  Pollution 
Control  District. 

(1)  Rule  50,  adopted  on  August  13, 
1997. 

[FR  Doc.  98-32417  Filed  12-4-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CS  Doclcet  No.  96-83;  FCC  98-214] 

Preemption  of  Local  Zoning  Regulation 
of  Satellite  Earth  Stations  and 
Restrictions  on  Over-the-Air  Reception 
Devices:  Television  Broadcast  Service 
and  Multichannel  Multipoint 
Distribution  Service 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule;  petition  on 

reconsideration. 

SUMMARY:  This  Order  on 
Reconsideration  affirms  and  clarifies  the 
Over-the-Air  Reception  Devices  Rule, 
which  prohibits  governmental  and  non- 
governmental restrictions  that  impair  a 
viewer's  abihty  to  receive  video 
programming  through  devices  designed 
for  over-the-air  reception  of  DBS,  MDS, 
or  television  broadcast  signals.  This 


Order  resolves  petitions  for 
reconsideration  of  the  Preemption  of 
Restrictions  on  Over-the-Air  Reception 
Devices  Report  emd  Order  (CS  Docket 
No.  96-«3,  FCC  96-328,  61  FR  46557) 
by  reaffirming  and  clarifying  certain 
parts  of  the  rule. 

EFFECTIVE  DATES:  January  6,  1999,  except 
§  1.4000(d)  and  (e)  contain  information 
collection  requirements  that  will 
become  effective  February  16,  1999 
following  approval  by  the  Office  of 
Management  and  Budget,  imless  timely 
notice  is  published  in  the  Federal 
Register.  The  Commission  will  publish 
a  document  in  the  Federal  Register 
annoimcing  the  effective  dates  for  those 
sections.  Written  conunents  by  the 
public  on  the  modified  information 
collection  requirements  are  due  on  or 
before  February  5, 1999.  If  you 
anticipate  that  you  will  be  submitting 
comments  on  the  modified  information 
collection  requirements,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  Judy  Boley,  listed  in  the  address 
section,  as  soon  as  possible. 

ADDRESSES:  A  copy  of  any  comments  on 
the  modified  information  collection 
requirements  contained  herein  should 
be  submitted  to  Judy  Boley,  Federal 
Communications,  Room  C1804,  445 
12th  St..  S.W.,  Washington,  DC  20554  or 
via  Internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eloise  Gore  at  (202)  418-1066  or  via 
internet  at  egore@fcc.gov  or  Darryl 
Cooper  at  (202)  418-1039  or  via  internet 
at  dacooper@fcc.gov.  For  additional 
information  concerning  the  modified 
information  collection  requirements 
contained  in  the  Order  on 
Reconsideration  contact  Judy  Boley  at 
(202)  418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  on 
Reconsideration,  CS  Docket  No.  96-83, 
adopted  August  27, 1998  and  released 
September  25,  1998.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
D.C.  20554,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service 
("ITS"),  (202)  857-3800,  1231  20th 
Street,  NW,  Washington,  D.C.  20036,  or 
may  be  reviewed  via  internet  at  http:// 
www.fcc.gov/Biueaus/CableAVWW/ 
csb.html.  For  copies  in  alternative 
formats,  such  as  braille,  audio  cassette 
or  large  print,  please  contact  Sheila  Ray 
at  ITS. 
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Paperwork  Reduction  Act 

The  requirements  contained  in  this 
Order  on  Reconsideration  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  (the  "1995  Act") 
and  would  impose  modified 
information  collection  requirements  on 
the  public.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  to  take  this 
opportunity  to  comment  on  the 
information  collection  requirements 
contained  in  this  Order  on 
Reconsideration,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  PubUc  comments 
are  due  60  days  from  date  of  publication 
of  this  Order  on  Reconsideration  in  the 
Federal  Register  and  then 
implementation  of  any  modified 
information  collection  requirements 
will  be  subject  to  approval  by  the  Office 
of  Management  and  Budget  ("0MB")  as 
prescribed  by  the  1995  Act.  Comments 
should  address:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0707. 
Tide:  Over-the-Air  Reception  Devices. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

!  Respondents:  Individuals,  state  and 
local  governments. 

Number  of  Respondents:  320. 

'  'Estimated  Time  Per  Response:  2-6 
hours. 

frequency  of  Response:  On  occasion. 

'  Total  Annual  Burden  to  Respondents: 
1^240  hours. 

Total  Annual  Cost  to  Respondents: 
$138,000. 

!  Needs  and  Uses:  Petitions  for  waivers 
of  the  Section  207  rules  are  used  by  the 
Commission  to  determine  whether  the 
state,  local  or  non-governmental 
regulation  or  restriction  is  unique  in  a 
way  that  justifies  waiver  of  our  rules 
prohibiting  restrictions  on  the  use  of 
over-the-air  reception  devices.  Petitions 
for  declaratory  rulings  pursuant  to  the 
Section  207  rules  are  used  by  the 
Commission  to  determine  whether  the 
state,  local  or  non-governmental 
regulation  or  restriction  is  preempted. 


Sjmopsis  of  Order  on  Reconsideration 

Introductory  Background 

1.  In  the  Order  on  Reconsideration, 
the  Commission  grants  in  part  and 
denies  in  part  petitions  for 
reconsideration  of  the  Commission's 
implementation  of  section  207  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  (Pub.  L.  104-104,  110  Stat.  114 
(Feb.  8, 1996))  in  its  Report  and  Order, 
Memorandum  Opinion  and  Order,  and 
Further  Notice  of  Proposed  Rulemaking 
("Report  and  Order"  and  "Further 
Notice")  released  on  August  6,  1996  (In 
re  Preemption  of  Local  Zoning 
Regulation  of  Satelhte  Earth  Stations, 
and  In  re  Implementation  of  Section  207 
of  the  Telecommunications  Act  of  1996, 
Restrictions  on  Over-the-Air  Reception 
Devices:  Television  Broadcast  Service 
and  Multichannel  Multipoint 
Distribution  Service,  IB  Docket  No.  95- 
59,  CS  Docket  No.  96-83  (consoUdated), 
61  FR  46557  September  4,  1996).  The 
Report  and  Order  adopted  47  CFR 
1.4000  (the  "Section  207  rules"),  that 
generally  prohibits  both  governmental 
and  nongovernmental  restrictions  that 
impair  the  installation,  maintenance  or 
use  of  over-the-air  reception  devices 
covered  by  Section  207  ("Section  207 
devices"),  unless  the  restriction  is 
necessary  for  safety  or  historic 
preservation  reasons  and  is  no  more 
burdensome  than  necessary  to  achieve 
those  objectives.  Section  207  expressly 
covers  over-the-air  reception  devices 
used  to  receive  television  broadcast 
signals  ("TVBS"),  multichaimel 
multipoint  distribution  service 
("MMDS"),  and  direct  broadcast 
satellite  services  ("DBS").  The  rules 
implementing  Section  207  also  cover: 

(1)  any  type  of  multipoint  distribution 
service,  including  not  only  MMDS  but 
also  instructional  television  fixed 
service  ("ITFS")  and  local  multipoint 
distribution  service  ("LMDS");  (2) 
medium-power  satellite  services  using 
antennas  of  one  meter  or  less,  even 
though  such  services  may  not  be 
technically  defined  as  DBS  elsewhere  in 
the  Commission's  rules;  and  (3)  DBS 
antennas  of  over  one  meter  in  Alaska 
(smaller  DBS  antennas  do  not  work  in 
Alaska).  Under  the  rules  the 
Commission  promulgated  pursuant  to 
Section  207,  a  restriction  impairs  a 
viewer's  Section  207  rights  if  it  (1) 
unreasonably  delays  or  prevents 
installation,  maintenance,  or  use  of  a 
covered  Section  207  reception  device, 

(2)  unreasonably  increases  the  costs  of 
installation,  maintenance  or  use  of  a 
covered  Section  207  reception  device,  or 

(3)  precludes  reception  of  an  acceptabje 
quality  signal  by  the  device.  In  addition, 
the  rules  create  exceptions  for 


restrictions  that  promote  safety 
objefctives  and  historic  preservation. 

2.  Seven  petitions  for  reconsideration 
of  the  Report  and  Order  were  filed 
raising  approximately  15  issues  for 
reconsideration.  In  this  Order  on 
Reconsideration,  the  Commission 

(1)  reaffirms  the  decision  not  to 
prohibit  all  restrictions  on  a  viewer's 
ability  to  install,  maintain  and  use 
Section  207  reception  equipment; 

(2)  denies  a  petition  to  revise  the 
safety  exception  to  apply  only  to 
"compelling"  safety  objectives;  adopts  a 
proposal  to  remove  the  appearance  of  a 
device  from  the  factors  examined  to 
determine  the  validity  of  a  safety 
objective;  and  revises  the  Section  207 
rules  to  examine  how  a  safety  objective 
treats  other  objects  that  pose  a  similar  or 
greater  safety  risk; 

(3l  denies  a  request  to  exclude 
nongovernmental  entities  from  using  the 
safety  exception; 

(4)  reaffirms  the  decision  not  to 
exercise  exclusive  jurisdiction  over  the 
enforcement  of  our  Section  207  rules  at 
this  lime; 

(5)  reaffirms  the  decision  that,  based 
on  the  current  record,  the  permit 
requirements  of  the  Building  Officials  & 
Code  Administrators  International,  Inc. 
("BOCA")  code  are  reasonable  safety 
restrictions; 

(6)  reaffirms  that  permit  requirements 
designed  to  enforce  placement 
restrictions  are  preempted  by  our  rules; 

(7)  declines  to  adopt  a  per  se 
restriction  on  DBS  antenna  painting 
requirements; 

(8)  adopts  a  proposal  that  a  viewer  be 
given  at  least  21  days  during  which  to 
comply  with  a  court  or  Commission 
order  upholding  a  restriction  before  any 
fine  or  penalty  may  be  imposed  if  the 
viewer's  claim  is  not  frivolous; 

(9)  reaffirms  the  standard  for  signal 
degradation  that  qualifies  as  an 
impairment  under  the  Section  207  rules; 

(10)  denies  a  request  that  the  Section 
207  rules  protect  certain  antennas  not 
specifically  listed  in  the  Section  207 
rules  and  concludes  that  a  proponent  of 
a  new  antenna  must  make  a  particular 
shov\ring  that  the  antenna  should  be 
covered  by  the  Section  207  rules; 

(11)  adopts  a  proposal  that  the  Section 
207  rules  protect  antennas  that  have 
only  transmission  capability  if  these 
transmission  antennas  are  used  in 
conjunction  with  antennas  that  receive 
video  programming; 

(12)  denies  a  request  to  revise  the 
historic  preservation  exception  to 
eliminate  from  its  protection  districts 
eligible  to  be  listed  on  the  National 
Register  of  Historic  Places,  and  amends 
the  rules  to  clarify  the  exception  to 
include  historic  properties  as  they  are 
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defined  in  the  National  Historic 
Preservation  Act; 

(13)  denies  a  petition  seeking  a 
statement  that  any  fee  for  installing  a 
Section  207  device  is  unreasonable  and 
declines  to  set  a  maximum  cost  that 
regulations  may  impose  on  installation 
that  will  impair,  but  clarifies  that 
certain  fees  are  unreasonable; 

(14)  clarifies  that  petitions  for 
declaratory  ruling  and  petitions  for 
waiver  must  be  served  on  all  interested 
parties; 

(15)  revises  the  Section  207  rules  to 
include  certain  statements  made  in  the 
Report  and  Order; 

(16)  clarifies  the  rights  of  a  tenant 
under  the  Section  207  rules  where  the 
tenant  has  the  permission  of  the 
property  owner  to  install  an  antenna; 

(17)  clarifies  that  a  viewer  wdth  a 
direct  or  indirect  ownership  interest  in 
property  over  which  the  viewer 
exercises  exclusive  use  is  protected  by 
the  Section  207  rules  even  though  the 
viewer  may  not  exercise  exclusive 
control  over  the  property;  and 

(18)  clarifies  that  an  association  or  a 
landlord  may  prohibit  viewers  from 
installing  individual  Section  207 
devices  under  the  Section  207  rules  if 
the  association  or  a  landlord  provides 
the  tenant  access  to  a  central  antenna 
facility  that  does  not  impair  the  viewers' 
rights  under  the  Section  207  rules. 

Conclusions 

Not  all  antenna  restrictions  are 
preempted 

3.  Two  petitions  for  reconsideration 
argued  that  the  Commission  improperly 
failed  to  preempt  all  restrictions  on 
viewers'  ability  to  install,  maintain  or 
use  a  reception  device  covered  by 
Section  207.  In  this  Order,  the 
Commission  reaffirms  the  conclusion  in 
the  Report  and  Order  that  Congress 
intended  that  the  Commission  exercise 
its  discretion  when  determining  which 
restrictions  should  be  preempted  under 
Section  207.  It  cannot  have  been 
Congress'  intent,  nor  can  it  be  in  the 
public  interest,  for  the  Section  207  rules 
to  override  legitimate  safety  concerns  or 
laws  establishing  the  National  Register 
of  Historic  Places  or  restrictions  that  in 
no  way  impair  the  viewer's  abifity  to 
receive  video  programming.  For 
example,  if  the  viewer  can  receive  the 
same  strength  signal  in  the  back  yard  as 
in  the  fi-ont  yard,  then  it  would  be  an 
unnecessary  interference  with  the 
legitimate  prerogatives  of  local 
governments  to  preempt  a  restriction 
limiting  the  placement  of  the  reception 
device  to  the  back  yard. 


Safety  exception  reaffirmed,  clarified 
and  revised 

4.  Under  the  Section  207  rules,  a 
restriction  is  permitted  if  "it  is 
necessary  to  accomplish  a  clearly 
defined  safety  objective."  Several 
petitions  requested  that  the  Commission 
alter  the  rule  to  require  a  "compelling" 
safety  objective.  The  Commission 
declines  to  permit  only  compelling 
safety  exceptions,  but  reaffirms  and 
clarifies  that  to  fall  within  the  safety 
exception,  the  safety  objective  must  be 
"clearly  defined"  and  "serve  legitimate 
safety  goals,"  and  the  proponent  of  the 
safety  restriction  must  prove  that  it  is 
neither  discriminatory  nor  more 
burdensome  than  necessary  to  achieve 
the  safety  objective.  The  rules  are 
modified  to  include  the  term 
"legitimate"  in  the  definition  of  a  safety 
objective. 

5.  In  the  Order  on  Reconsideration, 
the  Commission  deletes  the  term 
"appearance"  from  the  list  of  potential 
attributes  that  should  be  examined  to 
determine  whether  a  safety  restriction  is 
being  appUed  in  a  discriminatory 
manner.  The  rules  are  revised  to 
examine  whether  a  restriction  is  applied 
to  fixtures  or  devices  posing  a  similar  or 
greater  safety  risk  as  the  Section  207 
device  and  whether  the  restriction  is 
applied  to  the  extent  practicable  in  a 
non-discriminatory  manner  to  other 
appurtenances,  devices,  or  fixtures, 
considering  factors  such  as  size,  weight, 
and  safety  risk.  In  addition,  if  "safety 
boilerplate"  is  added  to  restrictive 
covenants  for  anticompetitive  reasons, 
the  Commission  will  weigh  this  factor 
heavily  in  determining  whether  the 
restriction  is  necessary, 
nondiscriminatory,  and  no  more 
burdensome  than  necessary  to 
accomplish  the  objective. 

Nongovernmental  safety  restrictions 

6.  Two  petitions  requested  that 
nongovernmental  entities,  such  as 
homeowners'  associations,  be 
prohibited  fi-om  establishing  safety 
restrictions  under  our  Section  207  rules. 
The  Commission  denies  these  requests 
and  concludes  that  Section  303  of  the 
Communications  Act  of  1934  (47  U.S.C. 
303)  ("Section  303")  permits  the 
Commission  to  consider  and  minimize 
the  impact  of  our  rules  on  local 
associations  and  governments.  If  the 
rules  did  not  permit  private  safety-based 
restrictions,  the  rules  would  effectively 
preempt  portions  of  state  tort  liability 
law,  and,  because  homeowners' 
associations  focus  on  the  problems  that 
face  a  particular  area  or  development, 
they  are  well-positioned  to  assess  the 


safety  needs  of  their  individual 
communities. 

Jurisdiction  for  declaratory  ruling 
petitions 

7.  The  Report  and  Order  and  Section 
207  rules  provide  concurrent 
jurisdiction  to  the  Commission  and  to 
courts  of  competent  jurisdiction  to  hear 
petitions  for  a  declaratory  ruling  to 
determine  whether  a  particular 
restriction  is  permissible  or  prohibited 
under  the  Section  207  rules.  This  Order 
on  Reconsideration  denies  several 
petitions  that  requested  the  Commission 
to  reconsider  the  decision  not  to  assert 
exclusive  jurisdiction  over  petitions  for 
declaratory  rulings.  The 
Communications  Act  does  not  require 
the  Commission  to  exercise  exclusive 
jurisdiction  over  these  disputes; 
therefore,  the  Commission  reaffirms  its 
discretion  to  decide  that  it  is  in  the 
public  interest  at  the  ciurent  time  to 
share  jurisdiction  to  adjudicate  disputes 
with  the  courts  and  retain  discretion  to 
provide,  on  the  Commission's  motion  or 
in  response  to  a  petition,  interpretive 
guidance  for  the  future  based  on  our 
expertise  in  developing  and  applying 
the  statute  and  the  rules.  The 
Commission  also  reiterates  that  a  court 
may  refer  an  issue  to  the  Commission 
under  the  doctrine  of  primary 
jurisdiction,  particularly  when  cases 
involve  the  determination  of  novel 
issues. 

The  BOCA  Code  restrictions 

8.  The  Report  and  Order  adopted 
rules  that  reflected  the  Building 
Officials  &  Code  Administrators 
International,  Inc.  ("BOCA")  code 
permit  provisions  on  anterma  height 
and  set  back  requirements  (i.e.,  require 
an  anterma  user  to  obtain  a  permit  to 
install  an  antenna  that  extends  more 
than  twelve  feet  above  the  roofline  or 
that  is  taller  than  the  distance  between 
the  anteima  and  the  lot  line,  but  no 
permit  is  required  for  antennas  that  are 
no  taller  than  the  distance  between  the 
antenna  and  the  lot  line.)  Two  petitions 
asked  the  Commission  to  reconsider  and 
delete  reliance  on  the  BOCA  code.  The 
Order  on  Reconsideration  reaffirms  that, 
in  the  absence  of  superior  information 
from  those  engaged  in  the  installation  or 
use  of  antennas,  the  BOCA  code 
provisions  regarding  permits  for  height 
and  setback  requirements  qualify  as 
legitimate  safety  objectives  under 
Section  207  rules.  Acceptance  of  the 
BOCA  code,  however,  is  limited  to  the 
permit  requirement  and  does  not 
constitute  a  blanket  per  se  prohibition  of 
masts  of  a  particular  height.  To  the 
extent  that  a  local  authority  applies 
BOCA  in  a  discriminatory  manner  by 
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not  requiring  permits  for  items  that  pose 
similar  or  greater  safety  risks,  such 
discrimination  may  be  challenged  in  a 
particular  case,  and  would,  if  not 
justified,  be  deemed  impermissible 
under  the  rules.  If  a  local  authority 
created  a  per  se  bar  to  antennas  over  a 
certain  height,  the  restriction  would  be 
prohibited.  To  bring  the  Section  207 
rules  into  accord  with  the  Report  and 
Order,  the  rules  are  modified  to  include 
masts  in  the  definition  of  antennas. 

Prohibition  of  permit  requirements 

9.  The  Order  on  Reconsideration 
reaffirms  that  permit  requirements  are 
permissible  to  ensure  compliance  with 
restrictions  that  serve  safety  or  historic 
preservation  objectives.  Outside  of  these 
contexts,  blanket  permit  requirements 
(i.e.,  requiring  any  viewer  who  wants  to 
install  an  antenna  to  obtain  a  permit)  are 
generally  impermissible  because  they 
cast  too  wide  a  net.  A  blanket  permit 
requirement  imposes  unreasonable 
delay  and  expense  on  viewers'  ability  to 
install,  maintain  or  use  a  Section  207 
reception  device.  The  Commission 
affirms  the  decisions  previously  made 
on  this  issue:  In  re  Michael  J. 
MacDonald,  13  FCC  Red  4844  (CSB, 
1997);  In  re  CS  Wireless  Systems,  Inc., 
13  FCC  Red  4826  (CSB,  1997);  and  In  re 
Star  Lambert  and  SBC  A,  12  FCC  Red 
10424  (CSB,  1997).  By  contrast,  in  the 
case  of  legitimate  safety  or  historic 
preservation  restrictions,  a  shift  in  the 
permit  framework  is  justified  because 
restrictions  based  on  safety  or  historic 
preservation  objectives  are  enforceable 
even  if  they  impair  a  viewer's  ability  to 
install,  maintain  or  use  a  Section  207 
reception  device. 

Painting  of  reception  devices 

10.  Two  petitions  requested 
reconsideration  of  the  Report  and 
Order's  policy  accepting  a  requirement 
to  paint  an  antenna  to  blend  into  the 
background  provided  painting  does  not 
interfere  with  reception.  The  Order  on 
Reconsideration  denies  these  requests 
and  reiterates  that  the  statement  applies 
only  to  painting  requirements  that  will 
not  interfere  with  reception.  This  Order 
also  clarifies  that  if  complying  with  a 
painting  requirement  causes  an 
impairment  of  a  viewer's  ability  to 
install,  maintain  or  use  a  Section  207 
reception  device,  the  requirement  is 
prohibited  under  our  rules;  e.g.,  if  a 
restriction  required  painting  a  Section 
207  reception  device  in  a  manner  that 
unreasonably  increases  costs  or  impairs 
the  ability  of  the  device  to  receive  a 
signal,  then  the  regulation  would  be 
impermissible. 


Grace  periods  to  comply  with  ruUngs 
and  collection  of  attorneys  fees 

11.  The  Order  on  Reconsideration 
concludes  that  it  is  consistent  with  the 
purpose  underlying  this  rule  that  the 
potential  threat  of  a  fine  or  penalty 
could  operate  as  a  substantial  deterrent 
to  viewers  exercising  their  right  to 
install  an  antenna  while  such  a 
restriction  is  under  review.  Therefore, 
the  rule  is  eunended  to  give  viewers  at 
least  21  days  to  comply  with  an  adverse 
ruling  issued  in  a  proceeding  before  a 
fine  may  be  collected,  unless  the 
proponent  of  the  restriction  can  show  in 
the  same  proceeding  that  the  viewer's 
claim  was  frivolous.  During  this  grace 
period,  no  additional  fines  or  penalties 
shall  accrue  against  the  viewer,  but  if  at 
the  end  of  the  grace  period  the  viewer 
has  not  complied  with  the  adverse 
ruling,  then  the  initial  fine  may  be 
imposed.  The  rule  does  not  grant  a  grace 
period  to  every  viewer  who 
unknowingly  violates  a  restriction  that 
has  already  been  upheld  in  a  proceeding 
pursuant  to  our  rules.  Nevertheless,  if  a 
viewer  believes  that  the  restriction  is 

,  invalid  as  appUed  to  the  particular 
viewer  and  challenges  a  previously 
upheld  restriction  in  a  proceeding  as 
provided  for  in  our  rules,  and  the 
viewer  does  not  have  a  frivolous  claim 
that  the  upheld  restriction  is  invalid  as 
applied  to  the  particular  viewer,  then 
the  viewer  may  be  granted  at  least  a  21 
day  grace  period. 

12.  In  addition,  as  with  fines  and 
penalties,  some  associations  attempt  to 
collect  from  viewers  the  attorney's  fees 
expended  by  an  association  in  its  efforts 
to  enforce  a  restriction  even  while  a 
proceeding  is  pending  to  determine 
whether  the  association's  restriction 
constitutes  an  impairment  under  the 
rules  (See,  e.g..  In  re  James  Sadler,  (DA 
98-1284,  rel.  July  1,  1998)).  As  with 
fines  or  other  penalties,  the  attempt  to 
assess  attorney's  fees  while  a  proceeding 
is  pending  and  the  validity  of  an 
arguably  invalid  restriction  has  not  yet 
been  determined  would  undermine  the 
purpose  underlying  both  the  Section 
207  rules  and  the  petition  process. 
Therefore,  the  rules  are  amended  to 
prohibit  the  assessment  or  collection  of 
attorney's  fees  while  a  proceeding  is 
pending. 

Definition  of  signal  impairment 

13.  A  restriction  impairs  a  viewer's 
ability  to  receive  video  programming 
signals  if  it  precludes  reception  of  an 
acceptable  quality  signal.  Under  the 
balance  struck  in  the  rules,  viewers  are 
entitled  to  an  antenna  location,  if  ohe  is 
available,  that  will  provide  an 
"acceptable"  quafity  signal.  Subject  to 


that  limitation,  local  governments  and 
community  associations  are  entitled,  in 
order  to  protect  the  interests  of  local 
residents,  to  restrict  anteima  placement. 
The  proper  balance  is  struck  if  an 
acceptable,  but  not  necessarily  always 
optimal,  quality  signal  is  available.  For 
example,  with  respect  to  signals  that  are 
subject  to  a  variety  of  different  but 
gradual  impairments,  the  rules  do  not 
mandate  that  an  antenna  can  be  placed 
at  whatever  height  reception  would  be 
optimized. 

14.  The  situation  is  altogether 
different,  however,  for  devices  designed 
to  receive  digital  signals,  such  as  DBS 
antennas,  digital  MMDS  antennas  and 
digital  television  ("DTV")  antennas. 
Digital  antennas  will  at  times  provide 
no  picture  or  sound  unless  they  are 
placed  and  oriented  for  optimal 
reception.  Where  a  DBS  antenna  has  an 
unobstructed,  direct  view  of  a  satellite, 
the  antenna  will  produce  a  complete 
picture  and  sound  and  is  less  likely  to 
be  subjected  to  frequent  weather 
blackouts.  For  this  reason,  to  receive  an 
acceptable  quality  signal,  a  DBS  antenna 
or  other  digital  reception  device  covered 
by  Section  207  must  be  installed  where 
it  has  an  unobstructed,  direct  view  of 
the  satellite  or  other  device  from  which 
video  programming  service  is  received, 
if  such  a  location  exists  on  the  viewer's 
prpperty  and  the  property  is  covered  by 
our  rules. 

Other  technologies  that  provide  over- 
the-air  reception  of  video  programming 
services 

15.  Section  207  and  the  rules  apply  to 
restrictions  on  devices  used  to  receive 
video  programming  services.  The  Order 
on  Reconsideration  denies  petitions  that 
requested  application  of  the  rules  to 
interactive  and  data  transmitting 
antennas  because  petitioners  did  not 
show  that  these  antennas  receive  "video 
programming"  as  that  term  is  used  in 
the  Communications  Act  of  1934; 
"programming  provided  by,  or  generally 
considered  comparable  to  programming 
provided  by,  a  television  broadcast 
station"  (see  Section  602(20)  of  the  Act; 
47  U.S.C.  522(20)).  Section  207  is 
flexible  and  will  encompass  newly 
developed  technologies  if  they  are 
shown  to  have  similar  technology  and 
functions  and  to  provide  similar 
services  as  devices  encompassed  by 
Section  207.  (For  example,  because  of 
their  similarity  in  terms  of  function  and 
technology  to  services  enumerated  in 
Section  207,  MDS,  ITFS  and  LMDS  are 
covered  by  Section  207  and  the  Section 
207  rules  even  though  these  services 
were  not  mentioned  in  Section  207.) 
Proponents  must  make  a  particular 
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showing  that  the  new  technology  should 
be  covered  by  the  rules. 

Transmission-only  antennas  that  assist 
reception  antennas 

16.  The  Report  and  Order  stated  that 
the  rule  does  not  apply  to  devices  that 
have  transmission  capability  only,  but 
antennas  that  have  transmission 
capability  designed  for  the  viewer  to 
select  or  use  video  programming  are 
considered  reception  devices  under  this 
rule.  The  Order  on  Reconsideration 
clarifies  that  the  rules  do  not  distinguish 
between  a  single  antenna  that  both 
receives  and  transmits  and  paired 
transmission  and  reception  antennas 
that  perform  the  same  functions. 
Restrictions  that  impair  transmission 
devices  that  work  in  tandem  with  and 
are  necessary  to  enable  a  viewer  to 
select  video  programming  on  a 
reception  device  are  prohibited  by  the 
rules  if  they  impair  a  "viewer's  ability 
to  receive  video  programming"  as  set 
forth  in  the  Section  207  rules.  This 
protection  extends  only  to  transmission 
antennas  that  are  within  the  size 
parameters  of  the  Section  207  rules, 
installed  at  the  viewer's  location,  and 
necessary  for  the  viewer  to  select  video 
programming. 

Districts  eligible  to  be  listed  on  the 
National  Register  of  Historic  Places 

1 7.  The  historic  preservation 
exception  to  the  Section  207  rules 
(Section  1.4000(b)(2))  is  consistent  with 
the  National  Historic  Preservation  Act  of 
1966.  as  amended  (16  U.S.C.  470f;  see 
also  16  U.S.C.  470a(b)(3)(F)  and  (I)) 
("NHPA").  To  maintain  that 
consistency,  the  Order  on 
Reconsideration  denies  a  petition  to 
eliminate  properties  designated 
"eligible  to  be  listed"  but  not  yet  hsted. 
The  rule  is  also  revised  to  clarify 
exemption  of  "any  prehistoric  or 
historic  district,  site,  building,  structure 
or  object  included  in,  or  eHgible  for 
inclusion  on,  the  National  Register  of 
Historic  Places"  to  follow  more 
faithfully  the  definition  of  historic 
properties  in  the  NHPA  (see  16  U.S.C. 
470w(5)). 

Limits  on  fees  and  costs 

18.  The  Section  207  rules  regarding 
fees  and  costs  are  designed  to  protect 
viewers  from  luireasonable  expenses 
that  discourage  choosing  alternative 
video  reception  devices.  Both  fees 
imposed  directly  by  a  restricting  entity 
and  costs  imposed  indirectly  as  a  result 
of  an  entity's  requirements  or 
restrictions  can  impose  an  unreasonable 
expense  that  is  prohibited  by  the 
Section  207  rules.  For  example,  a  fee 
imposes  unreasonable  expense  when 


the  fee  is  for  a  permit  that  a  local 
government  has  no  discretion  to  require. 
On  this  issue  the  decision  of  In  re  Star 
Lambert  (12  FCC  Red.  10455  (CSB, 
1997))  is  affirmed.  The  rules,  however, 
do  not  prohibit  all  fees  because  a 
reasonable  fee,  in  connection  with  a 
permissible  requirement,  may  be  within 
the  standards  of  the  Section  207  rules. 
The  Order  on  Reconsideration  reiterates 
that  the  standard  for  determining 
reasonable  fees  and  costs  is  whether  the 
expense  imposed  is  reasonable  in  light 
of  the  cost  of  the  equipment  or  services 
and  the  restriction's  treatment  of 
comparable  devices.  The  rules  are 
modified  to  include  this  language. 

Service  of  petitions  and  pleadings 

19.  The  Section  207  niles  are  revised 
to  include  language  from  the  Report  and 
Order  clarifying  that  petitions  for 
declaratory  rulings  and  waivers  must  be 
served  on  interested  parties.  The  term 
"interested"  is  narrowly  interpreted.  For 
example,  if  a  homeowners'  association 
files  a  petition  or  a  lawsuit  seeking  to 
have  a  restriction  declared  valid  and 
seeking  to  enforce  the  restriction  against 
a  particular  viewer,  service  must  be 
made  on  the  particular  viewer.  The 
homeowners'  association  is  not  required 
to  serve  all  other  members  of  the 
association,  but  must  provide 
reasonable,  constructive  notice  of  the 
proceeding  to  other  residents  whose 
interests  may  foreseeably  be  affected  by 
the  proceeding  (e.g.,  by  placing  notices 
in  residents'  mailboxes,  by  placing  a 
notice  on  a  community  bulletin  board, 
or  by  placing  the  notice  in  an 
association  newsletter).  Similarly,  if  a 
local  government  seeks  a  declaratory 
ruling  or  a  waiver  fi-om  the  Commission, 
the  local  government  must  take  steps  to 
afford  reasonable,  constructive  notice  to 
residents  in  its  jurisdiction  (e.g.,  by 
placing  a  notice  in  a  local  newspaper  of 
general  circulation).  If  a  viewer  files  a 
petition  or  lawsuit  challenging  a  local 
government's  ordinance  or  an 
association's  restriction,  the  viewer 
must  serve  the  local  government  or 
association.  Certificates  of  service  and 
proof  of  constructive  notice  must  be 
provided  with  a  petition.  The  petitioner 
should  provide  a  copy  of  the  notice  and 
an  explanation  of  where  the  notice  was 
placed  and  how  many  people  the  notice 
might  reasonably  have  reached.  Parties 
to  a  lawsuit  that  raises  issues  involving 
the  applicability  or  the  interpretation  of 
Section  207  or  the  Section  207  rules  are 
encouraged  to  provide  notice  of  the 
lawsuit  to  the  Commission  and  to 
provide  the  Commission  with  a  copy  of 
the  relevant  pleading. 


Placing  statements  from  the  Report  and 
Order  in  the  Section  207  rules 

20.  The  rules  are  revised  to  include 
certain  statements  from  the  Report  and 
Order.  First,  the  revised  rules  provide 
that  if  a  petition  is  filed  challenging  a 
restriction,  enforcement  of  that 
restriction  (except  restrictions 
pertaining  to  safety  and  historic 
preservation)  is  prohibited  pending 
completion  of  review  by  a  court  or  the 
Commission.  (Commission  review  is 
completed  when  an  order  is  released 
and  is  no  longer  subject  to  review  or 
appeal,  or  when  the  petition  is 
dismissed  or  returned  without  further 
action.)  In  addition,  the  rules  are  revised 
to  clarify  that  the  party  seeking  to 
enforce  a  restriction  has  the  biu-den  of 
demonstrating  that  a  particular 
restriction  complies  with  the  rules.  The 
Order  on  Reconsideration  reiterates  that 
placing  the  burden  on  consumers  would 
hinder  competition  and  fail  to 
implement  Congress'  directive,  as  such 

a  burden  could  serve  as  a  disincentive 
to  consumers  to  choose  TVBS,  MMDS, 
or  DBS  services. 

21.  The  standard  for  review  of 
aesthetic  requirements  is  further 
clarified  by  adding  the  following 
explanatory  language  from  the  Report 
and  Order  to  paragraph  (a)  of  Section 
1.4000:  "Any  fee  or  cost  imposed  on  a 
viewer  by  a  rule,  law,  regulation  or 
restriction  must  be  reasonable  in  light  of 
the  cost  of  the  equipment  or  services 
and  the  rule,  law,  regulation  or 
restriction's  treatment  of  comparable 
devices." 

Application  of  the  Section  207  rules  to 
tenants  who  have  thj  owner's 
permission  to  install  an  antenna 

22.  For  purposes  of  the  Section  207 
rules,  a  renter,  tenant,  or  any  other 
person  residing  on  a  property  owner's 
property  with  the  property  owner's 
permission  ("tenant  viewer"),  who  has 
the  property  owner's  permission  to 
install,  maintain  and  use  a  Section  207 
reception  device  on  the  property,  shall 
be  treated  as  a  covered  viewer  with 
regard  to  third  party  restrictions  under 
our  Section  207  rules.  In  this 
connection,  the  tenant  viewer  shall  have 
the  same  rights  under  the  Section  207 
rules  as  would  the  owner  vis-a-vis 
restrictions  enacted  by  a  homeowners' 
association,  condominium  or 
cooperative  association,  towrnhome 
association,  manufactured  housing  park 
owner,  government  and/or  any  other 
third  party.  Thus,  if  an  owner  residing 
on  the  property  were  entitled  to  install 

a  Section  207  device  on  the  property 
under  the  rules,  then  a  tenant  occupying 
the  property  is  also  entitled  to  install  a 
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s-a-vis 
meowners' 


Section  207  device  on  the  property 
provided  the  property  owner  consents. 

Property  under  the  exclusive  use  of  the 
'  viewer 

23.  The  Section  207  rules  protect 
"property  within  the  exclusive  use  or 
;  control  of  the  antenna  user  where  the 
user  has  a  direct  or  indirect  ownership 
interest."  The  Order  on  Reconsideration 
clarifies  that  the  rules  protect  a  viewer 
who  has  either  exclusive  use  or 
exclusive  control  of  property  in  which 
the  viewer  has  a  direct  or  indirect 
ovraership  interest.  It  is  not  necessary 
for  a  viewer  to  have  exclusive  control 
Over  the  property  to  be  protected  by  the 
Section  207  rules.  For  instance, 
condominium  owners,  townhome 
owners,  cooperative  owners  or  owners 
of  a  manufactiured  home  may  not  have 
exclusive  control  over  their  dwellings 
because  the  association  or  the  park 
owmer  may  retain  rights  to  enter  their 
dwellings  to  perform  inspections  or 
repairs.  These  owners  have  exclusive 
use  over  their  dwellings  because  they 
are  the  only  parties  entitled  to  the 
beneficial  use  of  the  dwellings.  A 
condominium  owner,  tovrahome  owner, 
owner  of  a  manufactured  home,  or 
cooperative  unit  dweller  who  has 
exclusive  use  of  a  balcony,  balcony 
railing,  deck,  patio,  or  any  other  type  of 
property  where  they  have  a  direct  or 
indirect  property  interest,  has  the  right, 
subject  to  certain  restrictions  of  our 
Section  207  rules,  to  place  Section  207 
devices  thereon.  That  third  parties  have 
rights  to  enter  and/or  exercise  control 
(e.g.,  banning  grills  on  balconies)  over 
the  owner's  exclusive-use  area  does  not 
defeat  the  owner's  Section  207  rights. 
24.  With  respect  to  condominiums 
and  cooperatives,  the  rule  applies  to 
antenna  restrictions  on  balconies,  decks, 
patios  or  similar  areas  even  if  the  unit 
owner  does  not  have  exclusive 
ownership,  so  long  as  the  unit  owner 
has  direct  or  indirect  ownership  and 
exclusive  use  over  the  area.  (In  a 
housing  cooperative,  the  residents' 
ownership  interest  in  the  controlling 
entity  entitles  ihem  to  exclusive  use  of 
a  unit  and  nonexclusive  use  and 
enjoyment  of  other  common  areas.] 
Restrictions  on  a  cooperative  owner's 
use  of  his  or  her  unit  and  exclusive  use 
areas  are  prohibited  because  (1)  the 
owner  has  an  indirect  ownership 
interest  in  his  or  her  unit  and  (2)  the 
owner  exercises  exclusive  use  or 
control.  Restrictions  on  the  cooperative 
owner's  use  of  common  cooperative 
property  are  not  prohibited  if  the 
cooperative  ovvTier  does  not  exercise 
exclusive  use  over  the  common 
property.  With  respect  to  manufactured 
(mobile)  homes,  the  owner  of  a 


manufactured  home  is  protected  by  the 
Section  207  rules  even  if  the  home  rests 
on  property  leased  from  someone  else 
because  the  ovraer  has  a  direct  property 
interest  in  the  home  and  has  exclusive 
use  of  the  home.  Thus,  a  manufactured 
home  owrner,  or  the  owner  of  any  other 
type  of  home  that  rests  on  leased 
property,  has  rights  imder  Section  207, 
subject  to  the  rules'  language  and 
exceptions,  to  place  a  Section  207 
device  anywhere  on  the  home. 

Restrictions  related  to  the  existence  of  a 
Central  Antenna 

25.  The  Further  Notice  requested 
comments  on  a  proposal  to  create  an 
exception  to  the  rules  to  allow  antenna 
restrictions  if  a  community  association, 
landlord  or  similar  private  entity 
voluntarily  makes  video  programming 
available  through  a  central  reception 
facility.  The  Order  on  Reconsideration 
concludes  that  this  proposal  is  properly 
analyzed  imder  the  current  Section  207 
framework,  and  it  is  not  necessary  to 
amend  the  Section  207  rules  to  allow  for 
a  central  antenna.  The  installation  of  a 
central  anteima,  and  a  concomitant 
restriction  on  the  installation  of 
individual  antennas,  does  not  constitute 
an  impairment  under  the  Section  207 
rules  if,  like  any  other  restriction,  it 
does  not  impair  installation, 
maintenance  and  use.  This  Order 
clarifies  that  restrictions  related  to  the 
existence  and  availabihty  of  a  central 
antenna  are  generally  permissible 
provided  that:  (1)  the  viewer  receives 
the  particular  video  programming 
service  the  viewer  desires  and  could 
receive  with  an  individual  antenna  (e.g., 
the  viewer  would  be  entitled  to  receive 
service  from  a  specific  DBS  provider, 
not  simply  a  DBS  service  selected  by  the 
association);  (2)  the  video  reception  in 
the  viewer's  home  using  the  central 
antenna  is  of  an  acceptable  quality  as 
good  as,  or  better  than,  the  quality  the 
viewer  could  receive  vdth  an  individual 
antenna;  (3)  the  costs  associated  with 
the  use  of  the  central  antenna  (including 
installation  and  subscriber  fees)  are  not 
greater  than  the  expense  of  installation, 
maintenance  and  use  of  an  individual 
antenna;  and  (4)  the  requirement  to  use 
the  central  antenna  in  lieu  of  an 
individual  antenna  does  not 
unreasonably  delay  the  viewer's  ability 
to  receive  video  programming.  The 
Order  on  Reconsideration  further 
clarifies  that  no  community  or 
association  is  required  by  these  rules  to 
install  a  central  antenna. 

Regulatory  Flexibility  Analysis 

26.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  Flexibility  Analysis 


("IRFA")  was  incorporated  in 
International  Bureau  (IB)  Docket  No. 
95-59  ("DBS  Order  and  Further 
Notice")  and  in  Cable  Services  Bureau 
(CS)  EkxAet  No.  96-83  ("TVBS-MMDS 
Notice").  The  Commission  sought 
written  public  comment  on  the 
proposals  in  those  proceedings, 
including  comment  on  the  IRFA's.  The 
Commission's  Final  Regulatory 
Flexibihty  Analysis  ("FRFA")  was 
issued  in  the  Report  and  Order  and 
conformed  to  the  RFA.  Piu^uant  to  the 
RFA,  the  Commission's  final  analysis 
with  respect  to  this  Order  on 
Reconsideration  is  as  follows. 

Need  for.  and  Objectives  of  this  Order 
on  Reconsideration 

27.  This  Order  on  Reconsideration 
implements  Section  207  of  the 
Telecommunications  Act  of  1996, 
Pubhc  Law  104-104,  110  Stat.  56. 
Section  207  directs  the  Commission  to 
promulgate  regulations  to  prohibit 
restrictions  that  impair  a  viewer's  ability 
to  receive  video  programming  services 
through  certain  devices  designed  for 
ovir-the-air  reception,  including 
MMDS,  LMDS,  DBS,  TVBS  and  ITFS 
("Section  207  devices").  This  action  is 
authorized  under  the  Communications 
Act  of  1934  1.  as  amended.  47  U.S.C. 
151,  pursuant  to  the  Communications 
Act  of  1934  §  303,  as  amended,  47 
U.S.C.  303,  and  by  Section  207  of  the 
Telecommunications  Act  of  1996.  This 
Order  on  Reconsideration  provides 
guidance  on  how  the  Commission  will 
interpret  its  Section  207  rules  and 
amends  the  Section  207  rules  to  provide 
more  clarity  in  the  existing  fules. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

28.  None  of  the  parties  in  this 
proceeding  filed  comments  on  how 
issues  raised  in  the  petitions  for 
reconsideration  would  impact  small 
entities.  Nevertheless,  the  impact  of  the 
amendment  of  our  Section  207  rules  on 
small  entities  was  considered,  as 
discussed  below. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

29.  The  Regulatory-  Flexibility  Act 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction," 
and  "the  same  meaning  as  the  term 
"small  business  concern"  under  Section 
3  ofthe  Small  Business  Act."  The  rule 
apphes  to  small  organizations,  small 
governmental  jurisdictions,  and  small 
businesses. 
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30.  The  term  "small  governmental 
jurisdiction"  is  defined  as  "governments 
of .  .  .  districts,  with  a  population  of  less 
than  fifty  thousand."  There  are  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  We  note 
that  restrictions  concerning  antenna 
installation  are  usually  promulgated  by 
cities,  towns  and  counties,  not  school  or 
utility  districts.  Of  the  85,006 
governmental  entities,  38,978  are 
counties,  cities  and  towns;  and  of  those, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  One  commenter 
estimates  that  there  are  37,000  "small 
governmental  jurisdictions"  that  may  be 
affected  by  the  proposed  rule. 

31.  Section  601(4)  of  the  Regulatory 
Flexibility  Act  defines  "small 
organization"  as  "any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  This  definition 
includes  homeowner  and  condominium 
associations  that  operate  as  not-for- 
profit  organizations.  An  industry 
association  estimates  that  there  were 
150,000  associations  in  1993.  Given  the 
nature  of  a  neighborhood  association, 
we  assume  for  the  purposes  of  this 
FRFA  that  all  150,000  associations  are 
small  organizations. 

32.  A  small  business  concern  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 
Industry  sources  estimate  that  the 
following  SIC  codes  apply  to  this 
industry:  SIC  Codes  6512  (operators  of 
nonresidential  buildings),  6513 
(operators  of  apartment  buildings),  and 
6514  (operators  of  dwellings  other  than 
apartment  buildings).  The  SBA  defines 
a  small  entity  in  each  of  these  codes  as 
one  with  less  than  $5,000,000  in  gross 
annual  revenues.  Based  on  census  data 
that  lists  businesses  according  to  these 
SIC  codes  and  their  total  revenue, 
industry  sources  state  that  there  are 
28,089  operators  of  nonresidential 
buildings  and  39,903  operators  of 
apartment  buildings.  Industry  sources 
state  the  Bureau  of  Census  includes 
operators  of  dwellings  other  than 
apartment  buildings  in  the  same 
category  as  other  types  of  businesses, 
but  states  that  the  figures  for  this 
category  as  a  whole  show  that  the 
number  of  operators  of  dwellings  other 
than  apartment  buildings  are  similar  to 
the  numbers  of  operators  covered  by  SIC 
codes  6512  and  6513. 


Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

33.  The  revised  rules  clarify  that 
petitions  for  declaratory  judgment  and 
waivers  must  be  served  on  interested 
parties  and  that  a  certificate  of  service 
must  be  filed  with  the  petition  or  the 
complaint.  In  addition,  the  revised  rules 
require  associations  and  local 
governments  in  Commission 
proceedings  to  provide  constructive 
notice  to  their  members  or  citizens  and 
file  a  copy  of  the  notice  with  the 
Commission  with  a  statement 
explaining  where  the  notice  was  placed 
and  why  such  placement  was 
reasonable.  In  a  court  proceeding 
brought  by  an  association,  the 
association  must  give  constructive 
notice  to  its  members. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Rejected 

34.  The  Commission  finds  that  there 
are  no  significant  alternatives  to  the 
rules  and  policies  set  forth  in  this  Order 
that  would  minimize  the  economic 
impact  on  small  entities,  and  notes  that 
no  commenter  proffered  alternatives  to 
these  rules  and  policies.  Because  most 
of  the  conclusions  reached  in  this  Order 
on  Reconsideration  merely  clarify  and 
provide  guidance  under  the  current 
Section  207  rules,  those  conclusions 
need  not  be  analyzed  here  because  the 
impact  of  the  current  Section  207  rules 
was  already  analyzed  in  the  Report  and 
Order.  Nevertheless,  there  are  some 
changes  to  the  rules  that  are  addressed 
here. 

35.  First,  the  Commission  adopts  a 
proposal  that  viewers  be  given  at  least 
21  days  during  which  to  comply  with  a 
court  or  Commission  order  upholding  a 
restriction  before  any  fine  or  penalty 
may  be  imposed  on  the  viewer  if  the 
viewer's  claim  is  not  frivolous  that  the 
restriction  was  facially  invalid  or  was 
invalid  as  applied  to  the  specific  viewer. 
The  Order  concludes  that  the  potential 
threat  of  a  fine  or  penalty  could  operate 
as  a  substantial  deterrent  to  viewers 
exercising  their  right  to  install  an 
antenna  while  such  a  restriction  is 
under  review  and  there  is  no  significant 
alternative  way  to  remove  this  deterrent. 

36.  Second,  the  revised  rules  clarify 
that  the  burden  of  demonstrating  that  a 
particular  restriction  complies  with  the 
Section  207  rules  rests  with  the 
proponent  in  both  a  court  and 
Commission  proceeding.  No  one 
proposed  a  significant  alternative  to  this 
rule. 

37.  Third,  the  Section  207  rules 
protect  antennas  that  have  transmission 


capability  only  if  these  transmission 
antennas  are  used  in  conjunction  with 
antennas  that  receive  video 
programming.  Because  this  ruling  was 
merely  a  clarification  of  the  initial  rule, 
this  ruling  has  no  more  impact  than  the 
initial  ruUng  analyzed  in  the  Report  emd 
Order. 

38.  Fourth,  the  revised  rules  protect 
"properties,"  not  just  "districts,"  listed 
or  ehgible  to  be  hsted  on  the  National 
Register  of  Historic  Places.  No 
significant  alternative  was  proposed  that 
would  not  run  afoul  of  federal  laws  and 
regulations  protecting  such  properties. 

39.  Fifth,  the  Order  rejects  a  proposal 
that  the  Section  207  rules  protect  per  se 
any  other  new  antenna  not  specifically 
listed  in  the  Section  207  rules.  This 
decision  was  required  by  the  statutory 
language  of  Section  207.  Moreover,  the 
impact  of  this  rule  is  diminished 
because  the  Commission  will  consider 
on  a  case  by  case  basis  whether  a 
particular  device  is  covered  by  the  rules. 

40.  Sixth,  as  set  forth,  the  rules  clarify 
how  service  should  be  made  and  how 
certification  of  service  provided.  No 
significant  alternative  was  proposed. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  this  Order  on 
Reconsideration,  including  this  FRFA, 
in  a  report  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A). 

Ordering  Clauses 

41.  Accordingly,  it  is  ordered  that, 
pursuant  to  authority  found  in  Sections 
4(i),  4(j),  and303ofthe 
Conununications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303,  and  Section  207  of  the 
Telecommunications  Act  of  1996, 
Public  Law  104-104,  110  Stat.  56,  the 
Commission's  rules  are  hereby 
amended.  The  amendments  shall 
become  effective  January  6,  i{;99,  except 
that  §  1.4000  (d)  and  (e),  which  contain 
new  information  collection 
requirements  that  shall  become  effective 
upon  approval  by  OMB,  but  no  sooner 
than  February  16,  1999.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  for  those  sections. 

42.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  in  CS 
Docket  No.  96-83  are  granted  in  part 
and  denied  in  part. 

43.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Order  on 
Reconsideration,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
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with  paragraph  603(a)  of  the  Regulatory 
Flexibihty  Act,  Pubhc  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

list  of  Subjects  in  47  CFR  Part  1 

Anteima,  Satellite, 
Telecommunications,  Television. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i),  154(j), 
155,  225,  303(r),  309. 

2.  Section  1.4000  is  revised  to  read  as 
follows: 

§  1 .4000    Restrictions  impairing  reception 
of  television  broadcast  signals,  direct 
broadcast  satellite  services  or  multicitannel 
multipoint  distribution  services. 

(a)  (1)  Any  restriction,  including  but 
not  limited  to  any  state  or  local  law  or 
regulation,  including  zoning,  land-use, 
or  building  regulation,  or  any  private 
covenant,  homeowners'  association  rule 
or  similar  restriction  on  property  within 
the  exclusive  use  or  control  of  the 
anteiuia  user  where  the  user  has  a  direct 
or  indirect  ownership  interest  in  the 
property,  that  impairs  the  installation, 
maintenance,  or  use  of 

(i)  an  antenna  that  is  designed  to 
receive  direct  broadcast  satelhte  service, 
including  direct-to-home  satellite 
services,  that  is  one  meter  or  less  in 
diameter  or  is  located  in  Alaska; 

(ii)  an  anteima  that  is  designed  to 
receive  video  programming  services  via 
multipoint  distribution  services, 
including  multichannel  multipoint 
distribution  services,  instructional 
television  fixed  services,  and  local 
multipoint  distribution  services,  and 
that  is  one  meter  or  less  in  diameter  or 
diagonal  measurement; 

(iii)  an  antenna  that  is  designed  to 
receive  television  broadcast  signals;  or 

(iv)  a  mast  supporting  an  antenna 
described  in  paragraphs  {a)(l)(i),  (ii)  or 
(iii)  of  this  section;  is  prohibited  to  the 
extent  it  so  impairs,  subject  to  paragraph 
(b)  of  this  section;  is  prohibited  to  the 
extent  it  so  impairs,  subject  to  paragraph 
(b)  of  this  section. 

(2)  For  purposes  of  this  section,  a  law, 
regulation  or  restriction  impairs 
installation,  maintenance  or  use  of  an 
anteima  if  it 


(i)  Unreasonably  delays  or  prevents 
installation,  maintenance  or  use, 

(ii)  Unreasonably  increases  the  cost  of 
installation,  maintenance  or  use,  or 

(iii)  Precludes  reception  of  an 
acceptable  quality  signal. 

(3)  Any  fee  or  cost  imposed  on  a 
viewer  by  a  rule,  law,  regulation  or 
restriction  must  be  reasonable  in  light  of 
the  cost  of  the  equipment  or  services 
and  the  rule,  law,  regulation  or 
restriction's  treatment  of  comparable 
devices.  No  civil,  criminal, 
administrative,  or  other  legal  action  of 
any  kind  shall  be  taken  to  enforce  any 
restriction  or  regulation  prohibited  by 
this  section  except  pursuant  to 
paragraph  (c)  or  (d)  of  this  section.  In 
addition,  except  with  respect  to 
restrictions  pertaining  to  safety  and 
historic  preservation  as  described  in 
paragraph  (b)  of  this  section,  if  a 
proceeding  is  initiated  pursuant  to 
paragraph  (c)  or  (d)  of  this  section,  the 
entity  seeking  to  enforce  the  antenna 
restrictions  in  question  must  suspend 
all  enforcement  efforts  pending 
completion  of  review.  No  attorney's  fees 
shall  be  collected  or  assessed  and  no 
fine  or  other  penalties  shall  accrue 
against  an  antenna  user  while  a 
proceeding  is  pending  to  determine  the 
validity  of  any  restriction.  If  a  ruUng  is 
issued  adverse  to  a  viewer,  the  viewer 
shall  be  granted  at  least  a  21  day  grace 
period  in  which  to  comply  with  the 
adverse  ruling;  and  neither  a  fine  nor  a 
penalty  may  be  collected  fi-om  the 
viewer  if  the  viewer  complies  with  the 
adverse  ruling  during  this  grace  period, 
unless  the  proponent  of  the  restriction 
demonstrates,  in  the  same  proceeding 
which  resulted  in  the  adverse  ruling, 
that  the  viewer's  claim  in  the 
proceeding  was  frivolous. 

(b)  Any  restriction  otherwise 
prohibited  by  paragraph  (a)  of  this 
section  is  permitted  if 

(1)  It  is  necessary  to  accomplish  a 
clearly  defined,  legitimate  safety 
objective  that  is  either  stated  in  the  text, 
preamble  or  legislative  history  of  the 
restriction  or  described  as  applying  to 
that  restriction  in  a  document  that  is 
readily  available  to  antenna  users,  and 
would  be  applied  to  the  extent 
practicable  in  a  non-discriminatory 
manner  to  other  appurtenances,  devices, 
or  fixtures  that  are  comparable  in  size 
and  weight  and  pose  a  similar  or  greater 
safety  risk  as  these  antermas  and  to 
which  local  regulation  would  normally 
apply;  or 

(2)  It  is  necessary  to  preserve  a 
prehistoric  or  historic  district,  site, 
building,  structure  or  object  included  in, 
or  eligible  for  inclusion  on,  the  National 
Register  of  Historic  Places,  as  set  forth 
in  the  National  Historic  Preservation 


Act  of  1966,  as  amended,  16  U.S.C.  470, 
and  imposes  no  greater  restrictions  on 
antennas  covered  by  this  rule  than  are 
imposed  on  the  installation, 
maintenance  or  use  of  other  modem 
appurtenances,  devices  or  fixtures  that 
are  comparable  in  size,  weight,  and 
appearance  to  these  antennas;  and 
l3)  It  is  no  more  burdensome  to 
affected  antenna  users  than  is  necessary 
to  achieve  the  objectives  described  in 
paragraph  (b)(1)  or  (2)  of  this  section. 

(c)  Local  governments  or  associations 
may  apply  to  the  Commission  for  a 
waiver  of  this  section  imder  §  1.3  of  this 
part*  Waiver  requests  must  comply  with 
the  procedures  in  paragraphs  (e)  and  (g) 
of  this  section  and  will  be  put  on  public 
notice.  The  Commission  may  grant  a 
waiver  upon  a  showing  by  the  applicant 
of  local  concerns  of  a  highly  speciaUzed 
or  unusual  nature.  No  petition  for 
waiver  shall  be  considered  unless  it 
specifies  the  restriction  at  issue. 
Waivers  granted  in  accordance  with  this 
section  shall  not  apply  to  restrictions 
amended  or  enacted  after  the  waiver  is 
granted.  Any  responsive  pleadings  must 
be  served  on  all  parties  and  filed  within 
30  days  after  release  of  a  public  notice 
that  such  petition  has  been  filed.  Any 
replfes  must  be  filed  within  15  days 
thereafter. 

(d)  Parties  may  petition  the 
Commission  for  a  declaratory  ruling 
under  §  1.2  of  this  part,  or  a  court  of 
competent  jurisdiction,  to  determine 
whether  a  particular  restriction  is 
permissible  or  prohibited  under  this 
section.  Petitions  to  the  Commission 
must  comply  with  the  procedures  in 
paragraphs  (e)  and  (g)  of  this  section  and 
will  be  put  on  public  notice.  Any 
responsive  pleadings  in  a  Commission 
proceeding  must  be  served  on  all  parties 
and  filed  within  30  days  after  release  of 
a  public  notice  that  such  petition  has 
been  filed.  Any  replies  in  a  Commission 
proceeding  must  be  served  on  all  parties 
and  filed  within  15  days  thereafter. 

(e)  Copies  of  petitions  for  declaratory 
rulings  and  waivers  must  be  served  on 
interested  parties,  including  parties 
against  whom  the  petitioner  seeks  to 
enforce  the  restriction  or  parties  whose 
restrictions  the  petitioner  seeks  to 
prohibit.  A  certificate  of  service  stating 
on  whom  the  petition  was  served  must 
be  filed  with  the  petition.  In  addition, 
in  a  Commission  proceeding  brought  by 
an  association  or  a  local  government, 
constructive  notice  of  the  proceeding 
must  be  given  to  members  of  the 
association  or  to  the  citizens  under  the 
local  government's  jurisdiction.  In  a 
court  proceeding  brought  by  an 
association,  an  association  must  give 
constructive  notice  of  the  proceeding  to 
its  members.  Where  constructive  notice 
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is  reqmred,  the  petitioner  or  plaintiff 
must  file  with  the  Commission  or  the 
court  overseeing  the  proceeding  a  copy 
of  the  constructive  notice  with  a 
statement  explaining  where  the  notice 
was  placed  and  why  such  placefment 
was  reasonable. 

(f)  In  any  proceeding  regarding  the 
scope  or  interpretation  of  any  provision 
of  this  section,  the  burden  of 
demonstrating  that  a  particular 
governmental  or  nongovernmental 
restriction  complies  with  this  section 
and  does  not  impair  the  installation, 
maintenance  or  use  of  devices  designed 
for  over-the-air  reception  of  video 
programming  services  shall  be  on  the 
party  that  seeks  to  impose  or  maintain 
the  restriction. 

(g)  All  allegations  of  fact  contained  in 
petitions  and  related  pleadings  before 
the  Commission  must  be  supported  by 
affidavit  of  a  person  or  persons  with 
actual  knowledge  thereof.  An  original 
and  two  copies  of  all  petitions  and 
pleadings  should  be  addressed  to  the 
Secretary,  Federal  Communications 
Commission,  445  12th  St.  S.W., 
Washington,  D.C.  20554,  Attention: 
Cable  Services  Bureau.  Copies  of  the 
petitions  and  related  pleadings  will  be 
available  for  public  inspection  in  the 
Cable  Reference  Room  in  Washington, 
D.C.  Copies  will  be  available  for 
purchase  from  the  Commission's 
contract  copy  center,  and  Commission 
decisions  will  be  available  on  the 
Internet. 

(h)  So  long  as  the  property  owner 
consents,  a  person  residing  on  the 
property  owner's  property  with  the 
property  owner's  permission  shall  be 
treated  as  an  antenna  user  covered  by 
this  section  and  shall  have  the  same 
rights  as  the  property  owner  with  regard 
to  third  parties,  including  but  not 
limited  to  local  governments  and 
associations,  other  than  the  property 
owner. 

[FR  Doc.  9&-32362  Filed  12-4-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-138;  RM-«309] 

Radio  Broadcasting  Services; 
Whitehall,  MT 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 


Broadcasting  Company.  See  63  FR 
41765,  August  5,  1998.  The  coordinates 
for  Channel  274A  at  Whitehall  are  45- 
56-11  and  112-13-51.  There  is  a  site 
restriction  12.7  kilometers  (7.9  miles) 
northwest  of  the  commxmity.  With  this 
action,  this  proceeding  is  terminated.  A 
fihng  wrindow  for  Chaimel  274A  at 
Whitehall,  Montana,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-138, 
adopted  November  18,  1998.  and 
released  November  27.  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi^om  the  Commission's  copy 
contractors,  International  'Transcription 
Services.  Inc..  1231  20th  Street.  NW.. 
Washington.  EX:.  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^-{AMEN0ED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Montana,  is  amended 
by  adding  Whitehall,  Channel  274A. 

Federal  Commuaications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-32366  Filed  12-4-98;  8:45  am] 
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SUMMARY:  This  document  allots  Chaimel 
274A  to  Whitehall,  Montana,  in 
response  to  a  petition  filed  by  Whitehall 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-164;  RM-e357] 

Radio  Broadcasting  Services;  Linn, 
MO 

AGENCY:  Federal  Communications 
Commission. 


summary:  This  docimient  allots  Channel 
2 76 A  to  Linn,  Missouri,  in  response  to 
a  petition  filed  by  R.  Lee  and  Sarah  H. 
Wheeler.  See  63  FR  49682,  September 
17,  1998.  The  coordinates  for  Channel 
276A  at  Linn  are  38-29-06  and  91-51- 
06.  With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  2 76 A  at  Liim,  Missouri,  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opejiing  a  filing  window  for  this 
channel  vdll  be  addressed  by  the 
Commission  in  a  subsequent  order. 

EFFECTIVE  DATE:  January  11, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-164, 
adopted  November  11, 1998,  and 
released  November  27, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  S.W.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED]  _ 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Linn,  Channel  276A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-32364  Filed  12-4-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart214 

PNS  No.  1946-88;  AG  Order  No.  2194-98] 

RIN111&-AF29 

Delegation  of  the  Adjudication  of 
Certain  H-2A  Petitions  to  the 
Department  of  Labor 

AGENCY:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service's  (Service)  regulations  by 
delegating  to  the  United  States 
Department  of  Labor  (DOL)  the 
adjudication  of  certain  petitions  for 
aliens  coming  temporarily  to  the  United 
States  to  perform  agricultural  labor  or 
services  (H-2A  petition).  The  H-2A 
petitions  affected  by  this  action  would 
involve  only  petitions  filed  for  initial 
H-2A  employment  where  the  alien  is 
not  physically  present  in  the  United 
States  and  petitions  to  replace  H-2A 
workers  who  were  terminated  before  the 
end  of  their  authorized  stays  with 
workers  from  outside  the  United  States. 
This  rule  would  not  affect  the  Service's 
authority  to  make  determinations  at  the 
port-of-entry  of  an  ahen's  admissibility 
to  the  United  States  or  to  adjudicate 
other  petitions.  The  Service  has 
proposed  these  changes  in  order  to 
streamline  the  existing  H-2A 
petitioning  process  for  certain  foreign 
agricultural  workers,  and  the  proposals 
are  intended  to  make  it  easier  and  less 
burdensome  for  United  States 
employers  to  file  petitions  for  such 
workers. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  5,  1999. 
ADDRESSES:  Please  submit  the  original 
and  two  copies  of  written  comments  to 
the  Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  N.W.,  Room  5307, 
Washington,  DC  20536.  To  ensure 


proper  handling,  please  reference  the 
INS  No.  1946-98  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Brown,  Adjudications  Officer, 
Programs  Division,  Immigration  and 
Naturalization  Service,  425  I  Street, 
N.W.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-4754. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  an  H-2A  Agricultural  Worker? 

Section  101(a)(15)(H)(ii)(a)  of  the 
Immigration  and  Nationality  Act  (Act) 
defines  an  H-2A  worker  as  an  alien 
"having  a  residence  in  a  foreign  country 
which  he  has  no  intention  of 
abandoning  who  is  coming  temporarily 
to  the  United  States  to  perform 
agricultural  labor  or  services  *  *  *  of  a 
temporary  or  seasonal  nature."  8  U.S.C. 
1101(a)(15)(H){ii)(a),  1188(i)(2). 

What  Is  the  Current  Procedure  for  Hiring 
an  H-2A  Agriculture  Worker? 

Section  218  of  the  Act  provides  the 
statutory  framework  for  the  H— 2A 
nonimmigrant  program.  8  U.S.C.  1188. 
The  current  procedures  for  filing  an  H- 
2A  petition  to  hire  an  alien  to  perform 
temporary  or  seasonal  agricultural  labor 
or  services  are  described  at  8  CFR 
214.2(h)(5).  A  United  States  employer 
that  desires  to  hire  an  H-2A  agricultural 
worker  roust  first  obtain  a  labor 
certification  from  the  DOL.  The 
procedures  for  obtaining  a  labor 
certification  are  contained  in  the  DOL 
regulations  at  20  CFR  part  655,  subpart 
B.  Briefly,  the  prospective  United  States 
employer  must  establish,  among  other 
things,  that  there  are  not  sufficient 
available  United  States  workers  for  the 
position  and  that  the  employer  will  pay 
the  foreign  worker  in  accordance  with 
the  regulations  of  the  DOL  and  the 
United  States  Department  of  Agriculture 
(USDA).  If  the  United  States  employer 
and  the  proposed  employment  of  the  H- 
2A  worker  meet  all  of  the  EKDL 
requirements,  the  DOL  will  issue  a  labor 
certification.  If  the  application  for  a 
labor  certification  is  denied,  an 
employer  may  obtain  review  of  the 
denial  by  an  administrative  law  judge 
within  the  DOL.  After  obtaining  a  lab^^r 
certification  from  the  DOL,  the 
employer  is  required  to  file  a  Form  I- 


129,  Petition  for  nonimmigration 
Worker,  with  the  Service.  The  Service 
reviews  the  Form  1-129  and  supporting 
documentation  euid,  if  approved, 
forwards  notice  of  the  approved  petition 
to  a  consular  post  or  port-of-entry.  The 
foreign  workers  are  then  identified  and 
either  apply  for  a  nonimmigrant  visa  at 
a  United  States  consular  post  or  for 
admission  to  the  United  States  if  exempt 
from  the  nonimmigrant  visa 
requirements.  If  an  H-2A  petition  is 
denied  by  the  Service,  the  employer 
may  appeal  the  denial  of  the  petition  to 
the  Administrative  Appeals  Office 
(AAO).  See  8  CFR  103.3,  214.2(h)(12). 

Why  Is  the  Sennce  Making  These 
Changes? 

The  Administration,  including  the 
Department  of  State  (DOS),  the  DOL,  the 
USDA,  and  the  Service,  has,  for  some 
time,  been  considering  possible  changes 
to  the  H-2A  program  to  help  streamline 
it,  improve  its  operation,  and  address 
complaints  by  some  users  of  the 
program,  without  weakening  the 
program's  worker  protections.  The 
General  Accounting  Office  and  the 
DOL's  Office  of  Inspector  General  have 
recently  completed  in-depth  reviews  of 
the  H-2A  program,  providing  useful 
analysis  and  findings  and  making 
several  recommendations  for  program 
changes,  many  of  which  have  been 
accepted  by  the  administering  agencies. 
This  rulemaking  represents  an  attempt 
by  the  Service  to  simplify  the 
petitioning  process  for  United  States 
employers  seeking  to  employ  foreign 
agricultural  workers.  The  DOL 
published  corresponding,  proposed 
regulations  in  the  Federal  Register  on 
October  2,  1998,  63  FR  53244-53249. 

The  Service's  current  role  in  the 
adjudication  of  H-2A  petitions 
generally  is  Umited  to  reviewing  the 
Form  1-129  filed  by  the  United  States 
employer  to  determine  if  the  job  offered 
to  the  foreign  worker  is  temporary  and 
if  the  United  States  employer  has 
obtained  a  labor  certification  from  the 
DOL.  Moreover,  the  labor  certification 
issued  by  the  DOL  is  normally  accepted 
by  the  Service  as  evidence  that  the 
position  is  temporary  and  that  the 
United  States  employer  has  met  all  of 
the  DOL's  requirements  with  respect  to 
the  H-2A  classification.  Although  the 
Service  currently  is  authorized  to 
approve  a  H-2  A  petition  in  spite  of  the 
CiOL's  denial  of  a  labor  certificate,  it  can 
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do  so  only  if  the  petitioner  overcomes 
the  DOL's  finding  that  qualified 
domestic  labor  is  available.  8  CFR 
214.2(h)(5)(ii).  The  Service,  however, 
accords  great  weight  to  the  DOL's 
findings  and  rarely  overturns  them.  In 
addition,  most  Form  1-129  petitions  are 
filed  for  unnamed  beneficiaries;  the  vast 
majority  of  United  States  employers, 
due  to  the  nature  of  the  agricultural 
industry,  identify  only  the  number  of 
positions  that  they  want  to  fill,  not  the 
names  of  the  specific  foreign  workers. 
The  foreign  workers  are  identified  only 
after  the  petition  is  approved  by  the 
Service  and  before  visas  are  issued. 
Thus,  as  a  practical  matter,  the  Service's 
role  in  the  processing  of  H-2A  petitions 
for  aliens  outside  of  the  United  States 
generally  is  limited  to  a  review  of  the 
Form  1-129  petition  to  determine  if  it  is 
accompanied  by  a  labor  certificate. 
Given  its  minimal  role  in  this  process, 
the  Service  has  determined  that  the 
interests  in  streamlining  the  H-2A 
process  outweigh  those  of  retaining 
jurisdiction  over  the  adjudication  of  H- 
2A  petitions  filed  on  behalf  of  aliens 
outside  of  the  country. 

Explanation  of  Changes 

What  Changes  Are  We  Making  to  the 
Regulations? 

The  control  of  aliens  admitted  to  the 
United  States  as  nonimmigrants  is 
solely  the  responsibility  of  the  Attorney 
General.  8  U.S.C.  1103(a).  Under  section 
103(a)(6)  of  the  Act,  however,  the 
Attorney  General  has  the  authority  "to 
confer  or  impose  upon  any  employee  of 
the  United  States  •   *   •  any  of  the 
powers,  privileges,  or  duties  conferred 
or  imposed  by  this  Act  or  regulations 
issued  thereunder  upon  officers  or 
employees  of  the  Service."  8  U.S.C. 
1103(a)(6).  Pursuant  to  this  section  of 
the  Act,  the  Attorney  General  proposes 
to  amend  the  Service's  regulations  by 
delegating  to  the  Secretary  of  Labor  her 
authority  to  adjudicate  H-2A  petitions 
where  the  beneficiary  is  not  physically 
present  in  the  United  States. 

This  rule  proposes  to  implement  this 
delegation  to  the  Secretary  of  Labor  by 
amending  8  CFR  214.2(h)(5)(i).  The  rule 
would  further  advise  potential  United 
States  employers  to  refer  to  the  DOL 
regulations  for  information  regarding 
the  filing  requirements  for  petitions  for 
H-2A  agricultural  workers  who  are  not 
physically  present  in  the  United  States. 

This  proposed  rule  also  would  amend 
8  CFR  214.2(h)(5)(ix)  to  delegate 
authority  to  the  DOL  to  adjudicate  a 
petition  filed  to  replace  an  H-2A  worker 
whose  employment  has  been  terminated 
early  with  a  worker  from  outside  of  the 
United  States.  The  Service,  however. 


would  retain  its  authority  to  adjudicate 
petitions  where  the  substitute  worker  is 
physically  present  in  the  United  States. 
The  Service  would  also  retain  authority 
to  adjudicate  extensions  of  stay  and 
petitions  filed  in  connection  with 
applications  to  change  an  alien's 
nonimmigrant  status  to  H-2A 
nonimmigrant  status. 

What  Portions  of  the  H-2A  Program  Are 
Not  Being  Changed  by  This  Rule? 

As  noted  above,  the  Service  does  not 
propose  to  delegate  its  authority  to 
adjudicate  extensions  of  temporary  stay 
and  changes  of  nonimmigrant  status  to 
an  H-2A  nonimmigrant.  The  Service 
proposes  to  retain  its  authority  in  these 
two  areas  because  the  decisions  to 
change  nonimmigrant  status  and  to 
extend  an  alien's  period  of  temporary 
stay  require  complex  determinations  as 
to  whether  the  alien  is  maintaining  a 
valid  nonimmigrant  status  and  is 
eligible  for  other  benefits  under  the  Act. 
In  addition,  it  would  be  burdensome  on 
the  DOL,  whose  mission  does  not 
include  direct  control  over  aliens,  to 
make  these  determinations.  For  these 
reasons,  the  Service  will  not  remove 
itself  entirely  fi-om  the  H-2A  program, 
but  will  retain  a  certain  amount  of 
control  over  the  program  in  order  to 
ensure  that  both  the  employer  and  the 
foreign  agricultural  worker  remain  in 
compliance  with  the  Act. 

Under  the  proposed  regulation, 
extensions  of  stay  would  continue  to  be 
filed  with  the  Service  in  accordance 
with  8  CFR  214.1  and  8  CFR 
214.2(h)(15)(ii)(C).  In  addition,  requests 
for  a  change  of  nonimmigrant  status  to 
H-2A  nonimmigrant  classification 
would  continue  to  be  filed  with  the 
Service  pursuant  to  8  CFR  part  248.  The 
Service  also  would  retain  its  authority 
to  adjudicate  petitions  filed  for  a  change 
of  United  States  employers  under  this 
proposed  regulation. 

Tne  Service  also  intends  to  retain  its 
right  to  adjudicate  appeals  of  denied  H- 
2 A  petitions.  See  8  CFR  103.3, 
214.2(h)(12).  Petitions  denied  by  the 
DOL  would,  therefore,  continue  to  be 
appealed  to  the  AAO.  In  this  regard,  the 
proposed  regulation  clarifies  that,  as  a 
condition  to  delegation  of  authority,  the 
DOL  has  agreed  to  provide  notice  to  the 
petitioner  of  the  reasons  for  denial  and 
of  the  right  to  appeal  to  the  AAO.  The 
Service's  retention  of  its  appeal 
authority  ensures  that  United  States 
employers  can  obtain  an  independent, 
second-agency  review  of  a  petition 
denied  by  the  DOL.  This  is  not  to  be 
confused  with  the  DOL's  decision  with 
respect  to  an  application  for  a  labor 
certification.  Under  this  proposed  rule, 
the  EXDL  will  be  rendering  two 


decisions,  one  on  the  application  for  a 
labor  certification  and  one  on  the  H-2A 
petition  itself.  Appeals  fi-om  the  denial 
of  a  labor  certification  will  continue  to 
be  handled  by  the  DOL. 

The  Service  also  intends  to  retain  its 
authority,  described  in  8  CFR 
214.2(h)(ll),  to  revoke  an  H-2A  petition 
approved  by  the  DOL. 

"This  proposed  rule  also  would  not 
alter  the  petitioner's  responsibilities,  set 
forth  in  8  CFR  214.2(h)(5)(vi),  to  notify 
the  Service  if  an  H-2A  alien  absconds 
or  the  alien's  employment  ends  more 
than  5  days  before  the  labor  certification 
expires.  Similarly,  the  proposed  rule 
would  not  change  the  provisions  in  8 
CFR  214.2(h)(5)(vi)  requiring  the 
petitioner  to  pay  liquidated  damages  for 
violating  its  notification  obligations. 
Further,  this  proposed  rule  would  not 
alter  8  CFR  214.2(h)(5)(viii),  which  sets 
forth  the  period  of  an  H-2A 
nonimmigrant  admission  to  the  United 
States. 

In  addition,  the  delegation  of  the 
authority  to  adjudicate  certain  H-2A 
petitions  would  not,  in  any  way,  affect 
the  Service's  responsibilities  with 
respect  to  the  employer  sanctions 
provisions  contained  at  8  CFR  part  274a, 
including  the  limitation  that  an  H-2A 
worker  may  be  employed  only  by  the 
petitioning  employer,  as  described  at  8 
CFR274a.l2(b)(9). 

This  rule  also  would  not  delegate 
authority  to  make  determinations  of 
admissibility  to  the  United  States.  The 
Service  would  retain  sole  authority  to 
make  such  determinations  at  the  time  an 
alien  makes  an  application  for 
admission  at  a  designated  port-of-entry. 
The  delegation  in  this  rule  would  only 
involve  the  approval  of  petitions  for  H- 
2A  nonimmigrant  classification.  The  H- 
2A  workers  would  still  be  required  to 
obtain  a  nonimmigrant  visa  abroad, 
where  applicable,  and  make  application 
for  admission  to  the  United  States. 

Finally,  the  Service  will  continue  to 
issue  Form  1-94,  Arrival-Departure 
Record,  to  the  foreign  worker  at  the  time 
the  alien  is  admitted  to  the  United 
States.  The  Service  will  also  continue  to 
issue  replacement  Form  I-94s. 

What  Is  the  Effect  of  These  Proposed 
Changes? 

These  proposed  changes  will  make  it 
easier  for  United  States  employers  to  file 
petitions  for  H-2A  agricultural  workers 
located  outside  of  the  United  States. 
Under  this  proposed  rule,  these 
employers  generally  will  be  required  to 
file  petition-related  documents  with 
only  one  agency — the  DOL — instead  of 
the  current  two  agencies.  This  proposed 
change  should  shorten  the  time  required 
for  these  employers  to  obtain  the 
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services  of  H-2A  workers  located 
outside  of  the  United  States  because  it 
generally  will  remove  the  Service  from 
the  H-2A  petition  approval  process, 
thereby  eliminating  the  time  and 
mailing  costs  associated  with  the 
submission  of  the  petition  package  to 
the  Service. 

What  Issues  Will  Remain  After  These 
Proposed  Changes  Are  Made? 

The  adoption  of  the  changes  proposed 
in  this  rule  will  create  a  number  of 
issues  to  be  resolved  among  the  Service, 
the  DOL,  and  the  DOS.  These  issues  will 
require  further  discussion  between  the 
agencies  and,  possibly,  further 
rulemaking.  Aii  example  of  one  such 
issue  is  whether  the  DOL  should  use  the 
Service's  Form  1-129  or  create  its  own 
form  to  capture  the  information  required 
to  determine  eligibility  for  the  H-2A 
classification.  Another  issue  is  whether, 
if  the  DOL  devises  its  own  form,  it 
should  gather  the  same  information  that 
the  Service  currently  captures  on  Form 
1-129.  A  further  example  is  the  issue  of 
how  to  notify  consular  posts  and  ports- 
of-entry  after  a  petition  is  approved.  In 
this  regard,  the  DOL  could  continue  to 
use  the  Service's  Form  1-797,  Notice  of 
Action,  or  devise  another  mechanism  to 
notify  the  appropriate  parties  of  its 
actions.  The  Service,  the  DOL,  and  the 
DOS  will  continue  to  discuss  and  to 
work  collaboratively  on  these  issues, 
and  others,  as  they  arise  in  order  to 
determine  the  best  procedures  to 
implement  the  delegation  described  in 
this  rule.  Such  procedures  will  be 
addressed  by  the  agencies  in  their 
respective  regulations  through  the 
rulemaking  process. 

What  Types  of  Comments  Does  the 
Service  Wish  to  Receive  From  the 
Public? 

In  addition  to  comments  directly 
addressing  the  changes  proposed  in  this 
rule,  the  Service  would  appreciate 
comments  from  the  public  on  other 
pertinent  issues  associated  with  this 
proposed  delegation  of  authority.  The 
Service  does  not  wish  to  adopt  changes 
that  would  have  an  adverse  impact  on 
the  users  of  the  H-2A  program. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  rule 
and,  by  approving  it,  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Service  is 
issuing  this  rule  to  reduce  the  impact  on 
small  entities  that  petition  for 
agricultural  workers  who  are  not 
physically  present  in  the  United  States. 


This  change  is  intended  to  reduce  the 
amount  of  time  required  to  petition  for 
an  H-2A  worker  and  should  ease  the 
paperwork  burden  on  prospective 
United  States  employers. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Act  of  1996.  5 
U.S.C.  804.  This  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12612 

This  rule  will  not  have  substantial, 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 


Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Reflations  is  proposed  to  be  amended 
as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1182,  1184, 
1186a,  1187,  1221.  1281, 1282;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by: 

a.  Removing  the  reference  to  "H-2A," 
from  the  first  sentence  in  paragraph 
(h)(2)(i)(A); 

b.  Revising  paragraph  (h)(5)(i); 

c.  Revising  paragraph  (h)(5)(ix);  and 

by 

d.  Revising  paragraph  (h)(10)(iii)  to 
read  as  follows: 

§  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

*         »         »         »         * 

(h)  *  *  • 

(5)*    •    * 

(i)  Petition  for  alien  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature  (H-2A) — 
(A)  Filing  a  petition  on  behalf  of  an 
alien  who  is  not  physically  present  in 
the  Vnited  States.  Pursuant  to  section 
103  of  the  Act,  the  Attorney  General  has 
delegated  the  authority  to  adjudicate  H- 
2A  petitions  where  the  beneficiary  is 
outside  of  the  United  States  to  the 
Secretary  of  Labor.  Therefore,  an  H-2A 
petition  for  a  foreign  agricultural  worker 
who  is  not  physically  present  in  the 
United  States  shall  be  filed  with  the 
United  States  Department  of  Labor 
pursuant  to  its  regulations  at  20  CFR 
part  655,  subpart  B. 

(B)  H-2A  petitions  filed  for  an  alien 
who  is  in  the  United  States  or  for  a 
change  of  nonimmigrant  status  to  an  H- 
2A  nonimmigrant  alien. — {1)  General. 
An  fl-2A  petition  filed  by  a  United 
States  employer  for  an  alien  currently  in 
the  United  States,  or  an  H-2A  petition 
requesting  a  change  of  an  ahen's 
nonimmigrant  status  to  that  of  an  H-2A 
nonimmigrant  alien,  must  be  filed  with 
the  Service  on  Form  1-129.  The  petition 
must  be  filed  with  a  single  valid 
temporary  agricultural  labor 
certification.  However,  if  a  certification 
is  denied,  domestic  labor  subsequently 
fails  to  appear  at  the  worksite,  and  the 
Department  of  Labor  denies  an  appeal 
under  section  218(e)(2)  of  the  Act,  the 
written  denial  of  appeal  shall  be 
considered  a  certification  for  this 
purpose  if  filed  with  evidence  that 
establishes  that  qualified  domestic  labor 
is  unavailable.  An  H-2A  petition  may 


67434 


Federal  Register /Vol.  63,  No.  234 /Monday,  December  7,  1998 /Proposed  Ru.les 


be  filed  by  either  the  employer  listed  on 
the  certification,  the  employer's  agent, 
or  the  association  of  United  States 
agricultural  producers  named  as  a  joint 
employer  on  the  certification. 

(2)  Multiple  beneficiaries  not  present 
in  the  United  States.  The  total  number 
of  beneficiaries  of  a  petition  or  series  of 
petitions  based  on  the  same  certification 
may  not  exceed  the  number  of  workers 
indicated  on  that  document.  A  single 
petition  can  include  more  than  one 
beneficiary  if  the  total  number  does  not 
exceed  the  number  of  positions 
indicated  on  the  relating  certification, 
and  all  beneficiaries  will  obtain  a  visa 
at  the  same  consulate  or  not  required  to 
have  a  visa  and  will  apply  for  admission 
at  the  same  port-of-entry. 

[3]  Unnamed  beneficiaries  not  present 
in  the  United  States.  The  sole 
beneficiary  of  an  H-2A  petition  must  be 
named  in  the  petition.  In  a  petition  for 
multiple  beneficiaries,  each  beneficiary 
must  be  named  unless  he  or  she  is  not 
named  in  the  certification  and  is  outside 
the  United  States.  Unnamed 
beneficiaries  must  be  shown  on  the 
petition  by  total  number. 

(4)  Evidence  supporting  H-2A 
petitions  filed  with  the  Service.  An  H- 
2A  petitioner  must  show  that  the 
proposed  employment  qualifies  as  a 
basis  for  H-2A  status,  and  that  any 
named  beneficiary  qualifies  for  that 
employment.  A  petition  will  be 
automatically  denied  if  filed  without  the 
certification  evidence  required  in 
paragraph  (h)(5)(i)(B)(l)  of  this  section 
and.  for  each  named  beneficiary, 
without  the  initial  evidence  required  in 
paragraph  (h)(5)(v)  of  this  section. 

(5)  Special  filing  requirements  for  H- 
2 A  petitions  filed  with  the  Service. 
Where  a  certification  shows  joint 
employers,  a  petition  must  be  filed  with 
an  attachment  showing  that  each 
employer  has  agreed  to  the  conditions  of 
H-2A  ehgibility.  A  petition  filed  by  an 
agent  must  be  filed  with  an  attachinent 
in  which  the  employer  has  authorized 
the  agent  to  act  on  its  behalf,  has 
assumed  full  responsibility  for  all 
representations  made  by  the  agent  on  its 
behalf,  and  has  agreed  to  the  coilditions 
of  H-2A  eligibility. 

(C)  Petitions  for  H-2A  nonimmigrant 
aliens  requesting  an  extension  of 
temporary  stay.  An  H-2A  petition 
requesting  an  extension  of  the 
beneficiary's  temporary  stay  shall  be 
filed  on  Form  1-129  with  the  Service 
pursuant  to  paragraph  (h)(15)(ii)(C)  of 
this  section. 
*        *        *        «        » 

(ix)  Substitution  of  beneficiaries  who 
are  terminated  prior  to  the  completion 
of  their  authorized  stay  in  H-2A 


classification.  An  H-2A  petition  may  be 
filed  to  replace  an  H-2A  worker  whose 
employment  has  been  terminated  prior 
to  the  completion  of  the  alien's 
authorized  stay.  In  cases  where  the 
worker  replacing  the  terminated  H-2A 
worker  is  located  outside  the  United 
States,  the  authority  to  adjudicate  the 
H-2A  petition  is  delegated  to  the 
Department  of  Labor.  In  such  cases,  the 
petition  must  be  filed  pursuant  to  the 
Department  of  Labor's  regulations  at  20 
CFR  part  655,  subpart  B.  In  cases  where 
the  worker  who  will  replace  the 
terminated  H-2A  worker  is  physically 
present  in  the  United  States,  the  H-2A 
petition  for  the  substitute  worker  must 
be  filed  with  the  Service. 
*        »        «        *        * 

(10  *   *   * 

(iii)  Notice  of  denial.  The  petitioner 
shall  be  notified  of  the  reasons  for  the 
denial  and  of  his  or  her  right  to  appeal 
the  denial  of  the  petition  under  8  CFR 
part  103.  In  cases  where  the  Department 
of  Labor  has  adjudicated  an  H-2A 
petition,  the  Department  of  Labor  will 
notify  the  petitioner  of  the  reasons  for 
the  denial  euid  of  his  or  her  right  to  file 
an  appeal  with  the  Administrative 
Appeals  Office  pursuant  to  8  CFR  part 
103.  There  is  no  appeal  from  a  decision 
to  deny  an  extension  of  stay  to  the  alien. 
»        *        »        *        » 

Dated:  December  1,  1998. 
Janet  Reno, 
Attorney  General. 

|FR  Doc.  98-32396  Filed  12-4-98:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docket  No.  R-1028] 

Consumer  Leasing 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule;  official  staff 
commentary. 

SUMMARY:  The  Board  is  pubhshing  for 
comment  proposed  revisions  to  the 
official  staff  commentary  to  Regulation 
M,  which  implements  the  Consumer 
Leasing  Act.  The  commentary  applies 
and  interprets  the  requirements  of  the 
regulation.  The  proposed  update  would 
provide  guidance  on  disclosures  for 
lease  advertisements,  multiple-item 
leases,  renegotiations  and  extensions 
and  estimates  of  official  fees  and  taxes. 
DATES:  Comments  should  be  received  by 
January  22,  1999. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1028,  may  be  mailed  to 


Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
at  all  other  times.  Both  the  mail  room 
and  the  security  control  room  are 
accessible  fi-om  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  N.W.  Comments 
may  be  inspected  in  room  MP-500 
between  9:00  a.m.  and  5:00  p.m.,  in 
accordance  with  §§  261.12  and  261.14, 
of  the  Board's  Rules  Regarding  the 
Availabihty  of  Information.  12  CFR 
261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyimg  Cho-Miller,  Staff  Attorney,  or 
Jane  Ahrens,  Senior  Counsel,  Division 
of  Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  Diane  Jenkins  at 
(202) 452-3544. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e,  was  enacted  into 
law  in  1976  as  an  amendment  to  the 
Truth  in  Lending  Act  (TILA),  15  U.S.C. 
1601  et  seq.  The  Board's  Regulation  M 
(12  CFR  part  213)  implements  the  Act. 
The  CLA  requires  lessors  to  provide 
consumers  with  uniform  cost  and  other 
disclosures  about  consumer  lease 
transactions.  The  act  generally  applies 
to  consumer  leases  of  personal  property 
in  which  the  contractual  obligation  does 
not  exceed  $25,000  and  has  a  term  of 
more  than  four  months.  An  automobile 
lease  is  the  most  common  type  of 
consumer  lease  covered  by  the  Act. 

The  commentary  (12  CFR  Fart  213 
(Supp.  I))  is  a  substitute  for  individual 
written  staff  interpretations;  it  is 
updated  aimually.  as  necessary,  to 
address  significant  questions  that  euise. 
This  is  the  first  update  since  the  January 
1, 1998  compliance  date  for  the  revised 
regulation.  The  Board  expects  to  adopt 
revisions  to  the  commentary  in  final 
form  in  March  1999.  To  the  extent  the 
revisions  require  changes  in  lessors' 
compliance  procedures,  the  effective 
date  for  mandatory  compliance  is 
October  1,  1999. 

n.  Proposed  Revisions 

Section  213.3 — General  Disclosure 
Requirements 

3(d)  Use  of  Estimates 

Comment  3(d)(l)-l(i)  provides  an 
example  for  estimating  official  fees  and 
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would  be  rei 
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taxes.  The  language  of  the  example 
would  be  revised  and  moved  to 
comment  4(n}-2. 

Section  213.4 — Content  of  Disclosures 

4(c)  Payment  Schedule  and  Total 
Amoiurt  of  Periodic  Payments 

Comment  4(c)-l  would  be  revised  to 
clarify  that  scheduled  payments  can  be 
made  at  both  regular  and  irregular 
intervals.  A  similar  revision  would  be 
made  in  comment  1  to  appendix  A. 

4(f)  Payment  Calculation 

Motor  vehicle  lease  disclosiu^s  must 
include  a  mathematical  progression  of 
how  periodic  payments  are  derived. 
Comment  4(f)-2  would  be  added  to 
address  lease  transactions  that  involve 
multiple  items  of  leased  property  if  one 
of  the  items  is  not  a  motor  vehicle  under 
state  law. 

4(n)  Fees  and  Taxes 

The  lessor  must  disclose  the  total 
amount  payable  by  the  lessee  during  the 
lease  term  for  official  and  license  fees, 
registration,  certificate  of  title  fees,  and 
taxes.  These  amounts  may  vary  over  the 
coiu-se  of  the  lease,  and  some  lessors 
have  requested  guidance  for  calculating 
an  estimated  total  amount.  Proposed 
comment  4(n)-2  would  clarify  lessors' 
ability  to  use  rates  or  charges  in  effect 
at  the  time  of  disclosure.  The  proposed 
comment  would  also  provide  guidance 
for  estimating  fees  and  taxes  that  are 
based  on  the  future  market  value  of  the 
leased  property,  both  of  which  may  vary 
depending  on  the  valuation  method 
used. 

Section  213.5 — Renegotiations, 
Extensions,  and  Assun^ptions 

S(a)  Renegotiations 

A  renegotiation  occurs  where  a  lease 
is  satisfied  and  replaced  by  a  new  lease 
which  generally  triggers  new 
disclosures.  Proposed  comment  5(a)-l 
would  be  added  to  clarify  that 
disclosures  should  conform  to  the 
lessee's  legal  obligation. 

5(b)  Extensions 

Proposed  comment  5(b)-3  would  be 
added  to  provide  guidance  on  lease 
extensions,  which  sometimes  are 
consummated  before  the  end  of  the 
initial  lease  term.  The  revisions  would 
clarify  that  disclosures  should  be  based 
on  the  lessee's  obligation  for  the  period 
of  the  extension,  whether  the  extension 
agreement  is  consummated  during  the 
initial  lease  term  or  afterwards.  Any  fees 
required  in  connection  with  the 
extension  also  must  be  reflected  in  the 
new  disclosures,  regardless  of  when  the 
fees  are  paid. 


Section  213.7— Advertising 

7(d)(2)  Additional  Terms 

Proposed  comment  7(d)(2)-l  would 
be  revised  to  provide  guidance  for 
advertising  periodic  lease  payments  that 
are  affected  by  third-party  fees  that  vary 
by  state  or  locality,  such  as  taxes  or 
Ucenses. 

Appendix  A— Model  Forms 

Comment  1  to  appendix  A  would  be 
revised  to  provide  additional  examples 
of  permissible  changes  to  the  model 
forms. 

ni.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1028,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  to  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  docimient 
in  paper  form,  comments  may  be 
submitted  on  3V2  inch  computer 
diskettes  in  any  IBM-compatible  EXDS- 
or  Windows-based  format. 

List  of  Subjects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
text  of  the  staff  commentary.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  213  as  follows: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
would  continue  to  read  is  follows: 

Authority:  15  U.S.C.  1604.  1667f. 

2.  In  Supplement  I  to  Part  213,  under 
§213.3 — General  disclosure 
requirements,  under  Paragraph  3(d)(1) 
Standard,  paragraph  1.  would  be 
amended  by  removing  "For  example:" 
from  the  last  line  and  paragraph  l.i. 
would  be  removed. 

3.  In  Supplement  I  to  Part  213,  under 
§213.4 — Content  of  disclosures,  the 
following  amendments  would  be  made: 

a.  Under  4(c)  Payment  Schedule  and 
Total  Amount  of  Periodic  Payments, 
paragraph  1.  would  be  revised;  and  . 

b.  Under  4(f)  Payment  Calculation,  a 
new  paragraph  2.  would  be  added. 


c.  Under  4(n)  Fees  and  Taxes,  a  new 
paragraph  2.  would  be  added. 

The  additions  and  revisions  would 
read  as  follows: 

Supplement  I  to  Part  213 — Official  Sta£f 
Conunentary  to  Regulation  M 


§  21 3.4    Content  of  disclosures. 

*        *        •        »        • 

4(c)  Payment  Schedule  and  Total 
Amount  of  Periodic  Payments 

y  Periodic  payments.  The  phrase 
"number,  amount,  and  due  dates  or 
periods  of  payments"  requires  the 
disclosure  of  all  payments  that  are  made 
at  regular  ►or  irregular^  intervals  euid 
generally  derived  from  rent,  capitalized 
or  amortized  amounts  such  as 
depreciation,  and  other  amounts  that  are 
collected  by  the  lessor  at  the  same 
interval(s),  including,  for  example, 
taxes,  maintenance,  and  insurance 
charges.  Other  periodic  payments  may, 
bu^'Heed  not,  be  disclosed  under 
§  213.4(c). 
«         *         »         »         « 

4(f)  Payment  Calculation 

***** 

►2.  Multiple-items.  If  a  lease 
transaction  involves  multiple  items  of 
leased  property,  one  of  which  is  not  a 
motor  vehicle  under  state  law,  at  their 
option,  lessors  may  include  all  items  in 
the  disclosures  required  under  4(f).  See 
comment  3(a)-4  regarding  disclosure  of 
multiple  transactions."^ 
***** 

4(n)  Fees  and  Taxes 

***** 

►2.  Estimates.  Lessors  may  estimate 
the  total  amount  for  fees  and  taxes  based 
on  the  rates  or  charges  in  effect  at  the 
time  of  the  disclosure  and  identify  it  as 
an  estimate.  Where  a  rate  is  applied  to 
the  market  value  of  the  leased  property, 
lessors  have  flexibility  in  estimating  the 
future  value  of  the  property,  including 
using  the  unamortized  balance  under 
the  lease  or  a  published  valuation  guide. 
Lessors  may  accompany  the  estimate 
with  a  statement  that  the  actual  fee  or 
tax  may  be  higher  or  lower  depending 
on  the  rate  in  effect  or  the  value  of  the 
leased  property  at  the  time  the  fee  or  tax 
is  due.-^ 
*     »  *        *        *        * 

4.  In  Supplement  I  to  Part  213,  under 
§  213.5 — Renegotiations,  extensions, 
and  assumptions,  the  following 
amendments  would  be  made: 
-     a.  A  new  undesignated  heading,  5(a) 
Renegotiations,  and  paragraph  1.  would 
be  added; and 

b.  Under  Paragraph  5(b)  Extensions., 
a  new  paragraph  3.  would  be  added. 

The  additions  would  read  as  follows: 
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§  213.5    Renegotiations,  extensions,  and 
assumptions. 

***** 

5(a)  Renegotiations 

►l .  Basis  of  disclosures.  Lessors  have 
flexibility  in  making  disclosures  so  long 
as  they  reflect  the  legal  obligation  under 
the  renegotiated  lease.  For  example, 
assume  that  a  24-month  lease  is 
replaced  by  a  36-month  lease.  The 
initial  lease  began  on  January  1,  1998, 
and  was  renegotiated  and  replaced  on 
July  1, 1998,  so  that  the  new  lease  term 
ends  on  January  1,  2001.  If  the 
renegotiated  lease  covers  the  36-month 
period  beginning  January  1,  1998,  the 
new  disclosures  would  reflect  all 
payments  made  by  the  lessee  on  the 
initial  lease  and  all  payments  on  the 
renegotiated  lease.  However,  if  the 
renegotiated  lease  covers  only  the 
remaining  30  months,  from  July  1,  1998, 
to  January  1,  2001,  the  disclosures 
would  reflect  only  the  charges  incurred 
in  connection  with  the  renegotiation 
and  the  payments  for  the  remaining 
period.'^ 
***** 

5(b)  Extensions 

***** 

►3.  Basis  of  disclosures.  The 
disclosures  should  be  based  on  the 
extension  period,  including  any  upfront 
costs  paid  in  connection  with  the 
extension.  For  example,  assume  that 
initially  a  lease  ends  on  March  1, 1999. 
In  January  1999,  agreement  is  reached  to 
extend  the  lease  until  October  1,  1999. 
The  disclosure  would  include  any 
extension  fee  paid  in  January  and  the 
periodic  payments  for  the  seven-month 
extension  period  beginning  in  March. "^ 
***** 

5.  In  Supplement  I  to  Part  213,  under 
§213.7 — Advertising,  under  Paragraph 
7(d)(2)  Additional  Terms.,  paragraph  1. 
would  be  revised  as  follows: 


§213.7    Advertising. 

***** 

7(d)(2)  Additional  Terms 

***** 

1.  Third-party  fees  that  vary  by  state 
or  locality.  The  disclosure  of  ►a 
periodic  payment  or^[the]  total 
amount  due  at  lease  signing  or  delivery 
may: 

i.  Exclude  third-party  fees,  such  as 
taxes,  licenses,  and  registration  fees  and 
disclose  that  fact;  or 

ii.  Provide  a  ►periodic  payment  or^ 
total  that  includes  third-party  fees  based 
on  a  particular  state  or  locality  as  long 
as  that  fact  and  the  fact  that  fees  may 
vary  by  state  or  locality  are  disclosed. 


6.  In  Supplement  I  to  Part  213,  under 
Appendix  A — Model  Forms,  paragraph 
1.  would  be  revised  as  follows: 

Appendix  A — Model  Forms 

***** 

1.  Permissible  changes.  Although  use 
of  the  model  forms  is  not  required, 
lessors  using  them  properly  will  be 
deemed  to  be  in  compliance  with  the 
regulation.  Generally,  lessors  may  make 
certain  changes  in  the  format  or  content 
of  the  forms  and  may  delete  any 
disclosures  that  are  inapplicable  to  a 
transaction  without  losing  the  act's 
protection  from  liability.  For  example, 
the  model  form  based  on  monthly 
periodic  payments  may  be  modified  for 
single-payment  lease  transactions  or  for 
quarterly  or  other  ►regular  or  irregular 
periodic  payments.  The  model  form 
may  also  be  modified  to  reflect  that  a 
transaction  is  an  extension.-^  The 
content,  format,  and  headings  for  the 
segregated  disclosures  must  be 
substantially  similar  to  those  contained 
in  the  model  forms;  therefore,  any 
changes  should  be  minimal.  The 
changes  to  the  model  forms  should  not 
be  so  extensive  as  to  affect  the  substance 
and  the  clarity  of  the  disclosures. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority.  December  1, 1998. 
Jennifer  J.  Joluison, 
Secretary  of  the  Board. 
[PR  Doc.  98-32338  Filed  12-4-98;  8:45  am) 
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12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1029] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z.  The  proposed  update 
addresses  the  prohibition  against  the 
issuance  of  unsolicited  credit  cards.  It 
provides  guidance  on  calculating 
payment  schedules  involving  private 
mortgage  insurance.  In  addition,  the 
proposed  update  discusses  credit  sale 
transactions  where  dowTipayments 
include  cash  and  property  used  as  a 
trade-in. 


DATES:  Comments  must  be  received  on 
or  before  January  22,  1999. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1029,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments  * 
addressed  to  Ms.  Johnson  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  at  all  other 
times.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
fi-om  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  in  accordance 
with  §§  261.12  and  261.14  of  the  Board's 
Rules  Regarding  the  Availability  of 
Information,  12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Ahrens,  Senior  Counsel,  or  Pamela 
Morris  Blumenthal  or  James  H.  Mann, 
Staff  Attorneys;  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  at  (202)  452-3667  or  452-2412; 
for  users  of  Telecommunications  Device 
for  the  Deaf  (TDD)  only,  Diane  Jenkins 
at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA;  15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  providing  for  disclosures  about 
its  terms  and  cost.  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amount  (the  finance  charge)  and 
as  an  annual  percentage  rate.  Uniformity 
in  creditors'  disclosures  is  intended  to 
assist  consumers  in  comparison 
shopping.  TILA  requires  additional 
disclosures  for  loans  secured  by  a 
consumer's  home  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  In  addition,  the  act  regulates 
certain  practices  of  creditors.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  Part  226). 

The  Board's  official  staff  commentary 
(12  CFR  Part  226  (Supp.  I))  interprets 
the  regulation,  and  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  The  commentary 
is  a  substitute  for  individual  staff 
interpretations;  it  is  updated 
periodically  to  address  significant 
questions  that  arise.  The  Board  expects 
to  adopt  revisions  to  the  commentary  in 
final  form  in  March  1999;  to  the  extent 
the  revisions  impose  new  requirements 
on  creditors,  compliance  would  be 
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optional  until  October  1, 1999,  the 
effective  date  for  mandatory 
compliance. 

n.  Proposed  Revisions 

Subpart  A — General 

Section  226.2— Definitions  and  Rules  of 
Construction 

2(a)    Definitions.  2(a)(15)  Credit 
Card.  Section  226.2(a)(15)  defines  a 
credit  card  to  include  any  card  or  credit 
device  that  may  be  used  from  time  to 
time  to  obtain  credit.  Comment  2(a)(15)- 
2  provides  examples  of  cards  and 
devices  that  are  and  are  not  credit  cards. 
The  comment  would  be  revised  to 
include  additional  examples  of  cards  or 
devices  that  are  credit  cards,  addressing 
recent  programs  where  cards  are 
marketed  from  the  outset  with,  both 
credit  and  non-credit  features. 

2(a)(18)    Downpayment.  Commeint 
2(a)(18)-3  provides  guidance  on  how  a 
creditor  discloses  the  downpayment  if  a 
trade-in  is  involved  in  a  credit  sale 
transaction  and  if  the  amoimt  of  an 
^sting  lien  exceeds  the  value  of  the 
trade-in.  The  comment  would  be  revised 
to  provide  additional  examples  when 
the  downpayment  also  includes  a  cash 
payment. 

Subpart  B — Open-end  Credit 

Section  226.12— Special  Credit  Card 
Provisions 

1 2(a)    Issuance  of  Credit  Cards. 
12(a)(1).  Section  226.12(a)  prohibits 
creditors  from  issuing  credit  cards 
except  in  response  to  a  consumer's 
request  or  application  for  the  card  or  as 
a  renewal  of,  or  substitute  for,  a 
previously  accepted  credit  card.  The 
prohibition  addresses  various  concerns 
including  the  potential  for  theft  and 
fraud  and  the  consumer  inconvenience 
of  refuting  claims  of  liability. 

The  law  does  not  prohibit  creditors 
from  issuing  unsolicited  cards  that  have 
a  non-credit  purpose — such  as  check- 
guarantee  or  purchase  price-discount 
cards,  so  long  as  they  cannot  be  used 
also  to  obtain  credit.  Consiuners  may 
later  be  able  to  convert  these  cards  to 
credit  cards  if  the  issuer  makes  a  credit 
feature  available  and  the  consumer 
requests  the  credit. 

Comment  12{a)(l)-7  provides 
guidance  regarding  a  card  that  is  issued 
and  accepted  by  the  consumer  as  a  non- 
credit  device  and  that  subsequently  is 
converted  for  use  as  a  credit  device  at 
the  consumer's  request.  The  comment 
would  be  revised  to  reflect  more  clearly 
its  intended  purpose.  For  example,  a 
purchase-price  discount  card  may  be 
issued  on  an  unsolicited  basis  if  the 
card  issuer  does  not  propose  to  connect 


the  card  with  any  credit  plan.  If  the 
issuer  later  establishes  a  credit  plan  to 
which  the  card  could  be  connected  and 
the  consumer  requests  access  to  the 
plan,  the  previously  issued  card  can  be 
re-encoded  (or  the  issuer  may  reprogram 
its  computers  to  allow  the  card  to  be 
used  to  access  credit)  without  violating 
TILA. 

Questions  about  the  comment's 
meaning  have  been  raised  regarding  its 
application  to  recent  programs  where 
unsolicited  cards  are  marketed  from  the 
outset  as  both  stored-value  cards  and 
credit  cards.  The  revised  comment 
would  clarify  that,  because  these 
multifunction  cards  are  connected  vdth 
credit  plans  when  they  are  issued,  and 
thus  are  credit  cards,  these  cards  may 
not  be  sent  without  the  consumer's  prior 
request  or  application.  See  comment 
2(a)(15)-2.  To  the  extent  that  the 
interpretation  of  rule  previously  may 
have  been  unclear,  the  Board  believes 
that  liability  should  not  attach  to  a  card 
issuer's  prior  reliance  on  comment 
12(a)(l)-7.in  issuing  multifunction 
cards  that  included  a  credit  feature. 

Section  226.14 — Determination  of 
Aimual  Percentage  Rate 

14(c)    Annual  Percentage  Rate  for 
Periodic  Statements.  Comment  14(c)-10 
addresses  finance  charges  that  are 
imposed  during  the  current  billing  cycle 
but  that  relate  to  account  activity  that 
occurred  during  a  prior  billing  cycle. 
The  comment  refers  expressly  to 
current-cycle  and  prior-cycle  debits  but 
not  to  current-cycle  or  prior-cycle 
credits.  The  comment  is  meant  to  cover 
both  debits  and  credits,  and  would  be 
revised  accordingly. 

Subpart  C — Closed-end  Credit 

Section  226.18 — Content  of  Disclosures 

18(g)    Payment  Schedule.  The 
Homeowners  Protection  Act  of  1998 
(HPA)  limits  the  amount  of  private 
mortgage  insurance  consumers  can  be 
required  to  purchase.  Borrowers  may 
request  cancellation  of  private  mortgage 
insurance  under  some  circumstances 
and  lenders  must  terminate  private 
mortgage  insurance  automatically  when 
certain  conditions  are  met.  For  example, 
creditors  must  stop  collecting  insurance 
premiums  when  the  outstanding  loan 
balance  is  78  percent  of  the  original 
value  of  the  property  provided  the 
account  is  current  (unless  the  mortgage 
is  "high-risk"  as  defined  in  the  statute). 

Comment  18(g)-5  would  be  added  in 
response  to  creditors'  requests  for 
guidance  on  how  the  requirements  of 
the  HPA  affect  TILA  disclosures.  TIIj\ 
disclosures  are  based  on  the  legal 
obligation  between  the  parties.  (See 


§  226.17(c)(1).)  The  payment  schedule 
disclosure  required  by  section  18(g) 
should  reflect  all  components  of  the 
finance  charge,  including  private 
mortgage  insurance  for  the  time  period 
there  is  a  legal  obligation  to  maintain 
the  insurance. 

18(j)    Total  Sale  Price.  Commenr 
18(j)-2  provides  the  formula  for 
calculating  the  total  sale  price  in  a 
credit  sale  transaction.  In  response  to 
requests  for  guidance,  the  comment 
would  be  revised  to  address  how  the 
total  sale  price  may  be  affected  by 
do«Tipayments  involving  cash  and 
property  that  is  being  used  as  a  trade- 
in  and  that  has  a  lien  exceeding  the 
value  of  the  trade-in. 

III.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1029,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
typ«  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  to  machine-readable  form 
through  electronic  scanning,  and  v«ll 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  SVz  inch  computer 
diskettes  in  any  IBM-compatible  DOS- 
or  Windows-based  format. 

Lisfof  Sub)ects  in  12  CFR  Part  226 

Advertising,  Banks,  banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements.  Truth 
in  lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  text  of  the  staff  commentary.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  bold-faced 
brackets.  Comments  are  numbered  to 
confply  with  Federal  Register 
publication  rules. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1 .  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

2.  In  Supplement  I  to  Part  226,  under 
Section  226.2 — Definitions  and  Rules  of 
Construction,  the  following 
amendments  would  be  made: 
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a.  Under  Paragraph  2(a)(15)  Credit 
card.,  paragraph  2.  would  be  revised; 
and 

b.  Under  Paragraph  2(a)(18) 
Downpayment.,  paragraph  3.  would  be 
revised. 

The  revisions  would  read  as  follows: 


Supplement  I — Official  Staff 
Interpretations 


Subpart  A— General 


§  226.2    Definitions  and  rules  of 
construction 

2(a)  Definitions. 

*  *         *         *         » 

2(a)(15)    Credit  card. 

*  •         *         *         « 

2.  Examples,  i.  Examples  of  credit  cards 
include: 

A.  A  card  that  guarantees  checks  or  similar 
instnmients,  if  the  asset  account  is  also  tied 
to  an  overdraft  line  or  if  the  instrument 
directly  accesses  a  line  of  credit. 

B.  A  card  that  accesses  both  a  credit  and 
an  asset  account  (that  is,  a  debit  card). 

C  An  identification  card  that  jjermits  the 
consumer  to  defer  payment  on  a  purchase. 

D.  An  identification  card  indicating  loan 
approval  that  is  presented  to  a  merchant  or 
to  a  lender,  whether  or  not  the  consumer 
signs  a  separate  promissory  note  for  each 
credit  extension. 

►E.  a  card  or  device  that  can  be  activated 
uf»on  receipt  to  access  credit, 
notwithstanding  the  fact  that  the  recipient 
must  first  contact  the  card  issuer  before  using 
the  card. 

F.  A  card  that  has  a  substantive  use  other 
than  credit,  such  as  a  purchase-price 
discount  card,  if  the  card  also  may  be  used 
to  obtain  credit  (even  if  the  recipient  must 
first  contact  the  card  issuer  to  access  or 
activate  the  credit  featiire).-^ 

ii.  In  contrast,  a  credit  card  does  not 
include,  for  example: 

A.  .\  check -guarantee  or  debit  card  with  no 
credit  feature  or  agreement,  even  if  the 
creditor  occasionally  honors  an  inadvertent 
overdraft. 

B.  Any  card,  key,  plate,  or  other  device  that 
is  used  in  order  to  obtain  petroleum  products 
for  business  purposes  from  a  wholesale 
distribution  facility  or  to  gain  access  to  that 
facility,  and  that  is  required  to  be  used 
without  regard  to  payment  terms. 

*  *         «         *         » 

2(a)(18)    Downpayment. 

***** 

3.  Effect  of  existing  liens.  In  a  credit 
sale,  the  "downpayment"  may  only  be 
used  to  reduce  the  cash  price.  For 
example,  when  the  existing  lien  on  an 
automobile  to  be  traded  in  exceeds  the 
value  of  the  automobile,  creditors  must 
disclose  a  zero  on  the  downpayment 
line  rather  than  a  negative  number.  To 


illustrate,  assiune  a  consumer  owes 
$10,000  on  an  existing  automobile  loan 
and  that  the  trade-in  value  of  the 
automobile  is  only  $8,000,  leaving  a 
$2,000  deficit.  The  creditor  should 
disclose  a  downpayment  of  $0,  not 
-$2,000.  ►Similarly,  if  the  consumer 
pays  $1,500  in  cash  (which  does  not 
extinguish  the  $2,000  deficit)  the 
creditor  should  disclose  a 
downpayment  of  $0,  not  -$500.  But  if 
the  consimier  provides  $3,000  in  cash 
(which  eliminates  the  $2,000  deficit  and 
contributes  $1,000  to  reduce  the  cash 
price),  the  creditor  should  disclose  a 
downpayment  of  $1,000.-^ 
***** 

3.  In  Supplement  I  to  Part  226,  under 
Section  226.12 — Special  credit  card 
provisions,  under  Paragraph  12(a)(1), 
paragraph  7.  would  be  revised  to  read  as 
follows: 


Subpart  B— Open-End  Credit 


§  226. 1 2    Special  credit  card  provisions 

***** 

12(a)    Issuance  of  credit  cards. 
Paragraph  12(a)(1) 

***** 

7.  Issuance  of  non-credit  cards,  ►i. 
General.  Under  12(a)(1),  a  credit  card 
cannot  be  issued  except  in  response  to 
a  request  or  an  application.  (See 
comment  2(a)(15)-2  for  examples  of 
cards  or  devices  that  are  and  are  not 
credit  cards.)  A  credit  feature  may  be 
added  to  a  previously  issued  non-credit 
card  only  upon  the  consumer's  specific 
request.  Adding  a  credit  feature 
includes  re-encoding  the  non-credit 
device,  or  reprogramming  the  issuer's 
computer  program  or  automated  teller 
machines. 

ii.  Examples.  Pujchase-price  discount 
cards  may  be  sent  on  an  unsolicited 
basis  by  an  issuer  that  does  not  propose 
to  connect  the  card  to  any  credit  plan. 
If  the  issuer  subsequently  establishes  a 
credit  plan  that  could  be  accessed  by  the 
card,  it  may  solicit  customers  who  have 
received  the  discount  cards  to  offer 
them  the  credit  feature,  and  may  then 
reprogram  its  computers  to  provide 
credit  access  to  consumers  who  request 
activativation  of  the  credit  feature.-^ 

[The  issuance  of  an  unsolicited  device 
that  is  not,  but  may  become,  a  credit 
card,  is  not  prohibited  provided: 

•  The  device  has  some  substantive 
purpose  other  than  obtaining  credit, 
such  as  access  to  non-credit  services 
offered  by  the  issuer; 

•  It  cannot  be  used  as  a  credit  card 
when  issued;  and 


•  A  credit  capability  will  be  added 
only  on  the  recipient's  request. 

For  example,  the  card  issuer  could 
send  a  check  guarantee  card  on  an 
uinsolicited  basis,  but  could  not  add  a 
credit  feature  to  that  card  writhout  the 
consumer's  specific  request.  The  re- 
encoding  of  a  debit  card  or  other 
existing  card  that  had  no  credit 
privileges  when  issued  would  be 
appropriate  after  the  consumer  has 
specifically  requested  a  card  with  credit 
privileges.  Similarly,  the  card  issuer 
may  add  a  credit  feature,  for  example, 
by  reprogramming  the  issuer's  computer 
program  or  automated  teller  machines, 
or  by  a  similar  program  adjustment.] 
***** 

4.  In  Supplement  I  to  Part  226, 
Section  226.14 — Determination  of 
Annual  Percentage  Rate,  under 
Paragraph  14(c)  Annual  percentage  rate 
for  periodic  statements.,  paragraph  lO.ii. 
is  republished  and  paragraph  lO.ii.B. 
would  be  revised  tO  read  as  follows: 


§  226.1 4    Determination  of  annual 
percentage  rate 

***** 

1 4(c)    Annual  percentage  rate  for 
periodic  statements. 

***** 

10.  Prior-cycle  adjustments. 

*  *  *  *  ,v 

ii.  Finance  charges  relating  to  activity 
in  prior  cycles  should  be  reflected  on 
the  periodic  statement  as  follows: 

***** 

B.  If  a  finance  charge  ►that  is 
posted-^Idebited]  to  the  account  relates 
to  activity  for  which  a  finance  charge 
was  debited  ►or  credited"^  to  the 
account  in  a  previous  billing  cycle,  for 
example,  if  the  finance  charge  relates  to 
an  adjustment  such  as  the  resolution  of 
a  billing  error  dispute,  or  an 
unintentional  posting  error,  or  a 
payment  by  check  that  was  later 
returned  unpaid  for  insufficient  funds 
or  other  reasons,  the  creditor  shall  at  its 
option: 

1 .  Calculate  the  aimual  percentage 
rate  in  accord  with  ii.A.  of  this 
paragraph,  or 

2.  Disclose  the  finance  cheirge 
adjustment  on  the  periodic  statement 
and  calculate  the  aimual  percentage  rate 
for  the  current  billing  cycle  without 
including  the  finance  charge  adjustment 
in  the  numerator  and  balances 
associated  with  the  finance  charge 
adjustment  in  the  denominator. 
***** 

5.  In  Supplement  I  to  Part  226,  under 
§226.18-— Content  of  disclosures,  the 
following  amendments  would  be  made: 
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By  order  of 
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'   a.  Under  18(g)  Payment  schedule.,  a 
new  paragraph  5.  would  be  added;  and 

b.  Under  18(j)  Total  sale  price., 
paragraph  2.  would  be  revised. 

The  addition  and  revision  would  read 
as  follows: 


Subpart  C— Closed-End  Credit 

Pi    ...     . 

S  226.1 8    Content  of  disclosures 

*     '    .        .        .        « 

18(g)    Payment  schedule. 


►5.  Mortgage  insurance.  The 
payment  schedule  should  reflect  the 
consumer's  mortgage  insurance 
payments  until  the  date  on  which  the 
creditor  must  automatically  terminate 
coverage  under  applicable  law,  even 
though  the  consumer  may  have  a  right 
to  request  that  the  insurance  be 
cancelled  earlier.-^ 


18(j)     Total  sale  price. 

ift  *  .  *  * 

I    2.  Calculation  of  total  sale  price.  The 
figure  to  be  disclosed  is  the  sum  of  the 
cash  price,  other  charges  added  under 
§  226.18(b)(2),  and  the  finance  charge 
disclosed  under  §  226.18(d).  ►When  a 
credit  sale  transaction  involves  property 
that  is  being  used  as  a  trade-in  (an 
automobile,  for  example)  and  that  has  a 
lien  exceeding  the  value  of  the  trade-in, 
the  total  sale  price  is  affected  by  the 
amount  of  any  cash  provided.  To 
illustrate,  assume  a  consumer  finances 
the  purchase  of  an  automobile  with  a 
cash  price  of  $20,000.  The  consumer 
owes  $10,000  on  an  existing  loan  on  an 
automobile  with  a  trade-in  value  of 
$8,000,  leaving  a  $2,000  deficit  that  the 
consumer  must  finance.  If  the  consumer 
pays  $3,000  in  cash  and  no  other  costs 
are  financed,  the  total  sale  price  would 
be  the  sum  of  the  $20,000  cash  price 
and  the  finance  charge;  because  the 
$3,000  cash  payment  extinguishes  the 
$2,000  trade-in  deficit  no  charges  are 
added  under  §  226.18(b)(2).  (The 
remaining  $1,000  is  a  downpayment, 
which  does  not  affect  the  total  sales 
price.)  However,  if  the  cash  payment 
were  $1,500,  the  total  sale  price  would 
be  the  siun  of  the  $20,000  cash  price,  an 
additional  $500  financed  under 
§  226.18(b)(2)  (the  $2,000  deficit 
reduced  by  the  $1,500  cash  payment), 
and  the  finance  charge."^ 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 


Secretary  of  the  Board  under  delegated 

authority,  December  1, 1998. 

lennifer  J.  Johnson, 

Secretary  of  the  Board. 

IFR  Doc.  98-32339  Filed  12-4-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  211-0105;  FRL-«195-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  Air  Pollution  Control  District  and 
Ventura  County  Air  Pollution  Control 
DIstilct 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  particulate  matter 
(PM)  emissions  &om  visible  emissions 
and  abrasive  blasting. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  PM  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  vdll  not 
take  effect  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received 
January  6, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 


hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

San  Diego  Air  Pollution  Control  District, 
9150  Chesapeake  Drive,  San  Diego,  CA 
92123-1096 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive,  Ventura, 
CA  93003 

California  Air  Resources  Board,  Stationary 
Source  Divison,  Rule  Evaluation  Section, 
2020  "L"  Street.  Sacramento,  CA  95812 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Rulemaking  (AIR-41,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1903 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Diego  Air 
Pollution  Control  District  Rule  50, 
Visible  Emissions,  and  Ventura  County 
Air  Pollution  Control  District  Rule  74.1, 
Abrasive  Blasting,  submitted  to  EPA  on 
June  23, 1998  and  January  28,  1992, 
respectively,  by  the  California  Air 
Resources  Board.  For  further 
infbrmation,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  Ipcated  in  the  Rules  section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  20,  1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
[PR  Doc.  98-32418  Filed  12-4-98;  8:45  am] 

BtLI^NG  COOE  6660-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[CS  Docket  No.  98-201;  FCC  98-402] 

Satellite  Delivery  of  Broadcast  Netvvork 
Signals  Under  the  Satellite  Home 
Viewer  Act 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  requests 
comment  on  the  Commission's  authority 
to  modify  the  Grade  B  construct  in 
response  to  petitions  for  rulemaking 
filed  by  the  National  Rural 
Telecommunications  Cooperative 
(NRTC)  and  EchoStar  Communications 
Corporation  (Echostar)  in  connection 
with  the  Satellite  Home  Viewer  Act.  The 
intended  effect  is  to  better  identify  those 
households  that  are  "imserved,"  for 
purposes  of  the  SHVA,  by  their  local 
broadcast  stations  using  conventional 
rooftop  antennas. 
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DATES:  Comments  eire  due  on  or  before 
December  11, 1998  and  reply  comments 
are  due  on  or  before  Etecember  21,  1998. 
Comments  by  the  public  on  the 
modified  information  collection 
requirements  are  due  on  or  before 
January  6, 1999.  Comments  by  the 
Office  of  Management  and  Budget 
("OMB")  on  the  modified  information 
collection  requirements  are  due  on  or 
before  February  5, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW,  Room  TW-A325, 
Washington,  DC  20554.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  fihng  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24, 121 
(Friday,  January  2,  1998).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  A  copy 
of  any  comments  on  the  new  and 
modified  information  collection 
requirements  contained  herein  should 
be  submitted  to  Judy  Boley,  Federal 
Communications.  Room  C1804,  445 
12th  Street.  SW,  Washington,  DC  20554, 
or  via  the  Internet  to  jboley@fcc.gov,  and 
to  Timothy  Fain,  OMB  Desk  Officer, 
10236  NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  Fowler  at  (202)  418-7200  or  via 
internet  at  dfowler@fcc.gov.  For 
additional  information  concerning  the 
modified  information  collection 
requirements  contact  Judy  Boley  at  (202) 
418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  FCC  98-302,  CS 
Docket  No.  98-201,  adopted  November 
17,  1998  and  released  November  17, 
1998.  The  hill  text  of  this  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  DC  20554, 


or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
("ITS"),  (202)  857-3800,  1231  20th 
Street,  NW,  Washington,  DC  20036,  or 
may  be  reviewed  via  internet  at  <http:/ 
/wrww. fcc.gov/Bureaus/Cable/ 
News_Releases/1998/nrcb8022.html>. 
For  copies  in  alternative  formats,  such 
as  braille,  audio  cassette  or  leirge  print, 
please  contact  Sheila  Ray  at  ITS. 

Ex  Parte  Rules 

This  proceeding  will  be  treated  as  a 
"permit-but-disclose"  proceeding 
subject  to  the  "permit-but-disclose" 
requirements  imder  section  1.1206(b)  of 
the  rules.  (47  CFR  1.1206(b),  as  revised). 
Ex  parte  presentations  are  permissible  if 
disclosed  in  accordance  writh 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  (See  47  CFR  1.1206(b)(2),  as 
revised.)  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  47  CFR  1.1206(b). 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

I.  Introductory  Background 

1.  In  this  proceeding  we  respond  to 
petitions  for  rulemaking  filed  by  the 
National  Rural  Telecommunications 
Cooperative  (NRTC)  and  EchoStar 
Communications  Corporation 
(EchoStar).  The  petitions  address  the 
methods  for  determining  whether  a 
household  is  "unserved"  by  local 
network  affiliated  television  broadcast 
stations  for  purposes  of  the  1988 
Satellite  Home  Viewer  Act  (SHVA)  (17 
CFR  11-9  (1998).  The  NRTC  petition  was 
filed  July  8,  1998  and  placed  on  public 
notice  on  August  5,  1998.  The  EchoStar 
petition  was  filed  August  18,  1998  and 
placed  on  public  notice  on  August  26, 
1998.  The  Commission  has  received 
comments  on  both  petitions. 

A.  The  Satellite  Home  Viewer  Act 

2.  In  the  Satellite  Home  Viewer  Act, 
Congress  granted  a  limited  exception  to 
the  exclusive  programming  copyrights 
enjoyed  by  television  networks  and 
their  affiliates  because  it  recognized  that 
some  households  are  unable  to  receive 
network  station  signals  over  the  air.  The 
exception  is  a  narrow  compulsory 
copyright  license  that  direct-to-home 


(DTH)  sateUite  video  providers  may  use 
for  retransmitting  signals  of  a  defined 
class  of  television  network  stations  "to 
persons  who  reside  in  unserved 
households."  The  term  "unserved 
household,"  with  respect  to  a  particular 
television  network  station  is  defined  by 
SHVA  to  mean  a  household  that — 

"(A)  cannot  receive,  through  the  use 
of  a  conventional  outdoor  rooftop 
receiving  antenna,  an  over-the-air  signal 
of  grade  B  intensity  (as  defined  by  the 
Federal  Communications  Commission) 
of  a  primary  network  station  affiliated 
with  that  network,  and 

(B)  has  not,  within  90  days  before  the 
date  on  which  that  household 
subscribes,  either  initially  or  on 
renewal,  to  receive  secondary 
transmissions  by  a  satellite  carrier  of  a 
network  station  affiliated  with  that 
network,  subscribed  to  a  cable  system 
that  provides  the  signal  of  a  primary 
network  station  affiliated  with  that 
network."  17  CFR  119(d)(10). 

In  any  action  brought  under  the 
SHVA,  the  law  specifies  that  "the 
satellite  carrier  shall  have  the  burden  of 
proving  that  its  secondary  transmission 
of  a  primary  transmission  by  a  network 
station  is  for  private  home  viewing  to  an 
unserved  household." 

3.  The  network  station  compulsory 
copyright  licenses  created  by  the 
Satellite  Home  Viewer  Act  are  hmited 
because  Congress  recognized  the 
importance  that  the  network-affiliate 
relationship  plays  in  delivering  free, 
over-the-air  broadcasts  to  American 
families,  and  because  of  the  value  of 
localism  in  broadcasting.  Localism,  a 
principle  underlying  the  broadcast 
service  since  the  Radio  Act  of  1927, 
serves  the  public  interest  by  making 
available  to  local  citizens  information  of 
interest  to  the  local  community  (e.g., 
local  news,  information  on  local 
weather,  and  information  on  community 
events).  Congress  was  concerned  that 
without  copyright  protection,  the 
economic  viability  of  local  stations, 
specifically  those  affifiated  vnth 
national  broadcast  networks,  might  be 
jeopardized,  thus  undermining  one 
important  source  of  local  information. 

B.  Grade  B  Contours  and  Signal 
Intensity 

4.  The  Grade  B  intensity  standard  is 
a  Commission-defined  measure  of  the 
strength  of  a  television  station's 
broadcast  signal.  (See  47  CFR  73.683 
and  73.685.)  Developed  in  the  1950s, 
the  Commission  has  used  the  Grade  B 
standard  for  a  variety  of  purposes,  many 
of  which  were  not  envisioned  at  the 
time  it  was  adopted.  Significantly,  while 
the  Commission  anticipated  that  the 
Grade  B  standard  might  be  used 
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generally  to  determine  the  service  area, 
or  contour,  of  a  television  station,  use  of 
the  standard  to  identify  individual 
unserved  households  under  SHVA  was 
not  then  at  issue.  Grade  B  represents  the 
field  strength  of  a  signal  30  feet  above 
ground  that  is  strong  enough,  in  the 
absence  of  man-made  noise  or 
interference  from  other  stations,  to 
provide  a  television  picture  that  the 
median  observer  would  classify  as 
"acceptable"  using  a  receiving 
installation  (antenna,  transmission  line, 
and  receiver)  typical  of  outlying  or  near- 
fringe  areas.  (See  O'Connor,  Robert  A., 
"Understanding  Television's  Grade  A 
and  Grade  B  Service  Contours,"  IEEE 
Transactions  on  Broadcasting,  139 
(December  1968).)  The  Grade  B  contour 
is  defined  as  the  set  of  points  along 
which  the  best  50%  of  the  locations 
should  get  an  acceptable  picture  at  least 
90%  of  the  time.  The  "time  variability" 
planning  factor  used  in  the 
determination  of  the  Grade  B  standard 
may  create  some  confusion.  In  the  TV  & 
Cable  Factbook,  TV  Stations  Volume 
(1998  edition  page  A-15),  the  Grade  B 
is  described  as  providing  service  to  50% 
of  locations  90%  of  the  time.  The 
Commission's  Sixth  Report  and  Order 
in  Dockets  8736  et  al.  41  FCC  148, 177 
(1952),  which  adopted  the  initial 
television  station  allocation  rules,  states, 
"In  the  case  of  Grade  B  service  the 
figures  are  90  percent  of  the  time  and  50 
percent  of  the  locations."  Both  the 
broadcast  and  satellite  parties  state  the 
time  variabihty  factor  differently  than 
stated.  They  describe  the  field  strength 
at  the  Grade  B  contour  as  being 
available  to  at  least  50%  of  the  locations 
at  least  50%  of  the  time.  This  apparent 
inconsistency  arises  from  an  adjustment 
the  Commission  adopted  for  the  Grade 
B  signal  strength  values  when  it 
originally  established  them.  This 
adjustment  results  in  a  Grade  B  value 
that  predicts  reception  of  an  acceptable 
picture  90%  of  the  time.  For  example, 
on  channels  2-6,  a  signal  strength  of  41 
dBu  is  needed  for  an  acceptable  picture. 
In  order  for  this  signal  strength  to  be 
available  90%  of  the  time,  the  median 
or  F(50,50)  field  strength  is  set  at  47 
dBu. 

5.  The  Grade  B  contour  values  (which 
represent  the  required  field  strength  in 
dB  above  one  micro-volt  per  meter)  are 
defined  for  each  television  charmel  in 
section  73.683  of  the  Commission's 
rules: 

Channels  2-6 — 47  dBu 
Channels  7-13—56  dBu 
Channels  14-69—64  dBu 

Section  73.684  contains  the 
Commission's  "traditional" 
inethodology  for  predicting  station 


service  coverage  and  section  73.686 
describes  a  procedure  for  making  field 
strength  measurements. 

C.  The  PrimeTime  24  Lawsuits 

6.  This  proceeding  was  precipitated 
by  petitions  for  rulemaking  filed 
following  the  decisions  of  the  United 
States  District  Court  for  the  Southern 
District  of  Florida  in  CBS,  Inc.  et  al.  v. 
PrimeTime  24  Joint  Venture,  9 
F.Supp.2d  1333  (S.D.  FL.,  May  13, 
1998).  In  that  litigation,  the  plaintiffs — 
CBS  Inc.;  Fox  Broadcasting  Co.;  CBS 
Television  Affiliates  Association;  Post- 
Newsweek  Stations  Florida,  Inc.;  KPAX 
Communications,  Inc.;  LWWI 
Broadcasting,  Inc.;  and  Retlaw 
Enterprises — brought  a  copyright 
infringement  action  against  PrimeTime 
24,  a  satellite  carrier,  for  retransmitting 
distant  network  programming  to 
satellite  dish  owners  in  violation  of  the 
SHVA.  The  plaintiffs  alleged  that 
PrimeTime  24  distributed  the  signals  of 
distant  network-affiliated  television 
broadcast  stations  by  satellite  to 
subscribers  that  were  not  "unserved 
households"  within  the  meaning  of  the 
SHVA.  Finding  evidence  that  violations 
of  the  Act  had  taken  place,  the  court 
issued  a  preliminary,  nationwide 
injimction  ordering  PrimeTime  24  not  to 
deliver  CBS  or  Fox  television  network 
programming  to  any  customer  that  does 
not  live  in  an  unserved  household.  It 
was  specifically  enjoined  from 
providing  CBS  or  Fox  network 
programming: 

to  any  customer  within  an  area  shown 
on  Longley-Rice  propagation  maps, 
created  using  Longley-Rice  Version 
1.2.2  in  the  manner  specified  by  the 
Federal  Communications  Commission 
("FCC"),  as  receiving  a  signal  of  at  least 
grade  B  intensity  of  a  CBS  or  Fox 
primary  network  station,  without  first 
either  (i)  obtaining  the  written  consent 
of  the  CBS  or  Fox  station  affiliated  or 
the  relevant  network,  or  (ii)  after  giving 
15  business  days  written  advance  notice 
to  the  stations  of  its  intention  to  conduct 
a  test  and  of  the  time  and  place  at  which 
the  test  will  be  conducted,  providing  the 
station  with  a  signal  strength  test  at  the 
customer's  household  showing  that  the 
household  cannot  receive  a  signal  of 
grade  B  intensity. 

The  court  ruled  that  the  signal 
strength  test  at  individual  households 
within  a  station's  predicted  Longley- 
Rice  contour  should  be  "conducted  in 
accordance  with  the  procedures 
outlined  in  the  Decleiration  of  Jules 
Cohen,  filed  on  March  11, 1997." 

7.  The  court  initially  provided 
PrimeTime  24  with  90  days  to  comply 
with  the  preliminary  injunction,  which 
applies  only  to  subscribers  who  signed 


up  with  PrimeTime  24  after  March  11, 
1997  (the  day  the  plaintiffs  filed  their 
lawsuit).  The  parties  subsequently  and 
jointly  agreed  to  an  extension  of  the 
compliance  date  to  February  28,  1999, 
and  the  court  approved  the  parties' 
agreement  on  (October  6,  1998.  If 
enforced,  the  preliminary  injunction 
could  result  in  the  termination  of 
network  signals  to  an  estimated  700,000 
to  one  million  subscribers.  A  permanent 
injunction  could  end  satellite  network 
service  to  as  many  as  2.2  million 
subscribers.  If  the  court  issues  a 
permanent  injunction,  the  700,000  to 
one  million  subscribers  affected  by  the 
preliminary  injunction  will  increase  to 
include  PrimeTime  24 's  subscribers 
before  March  11,  1997.  This  would  be 
an  additional  1.5  million  subscribers, 
thus  raising  the  total  subscribers 
affected  by  the  Miami  court  orders  to  2.2 
million. 

8.  On  July  16,  1998,  a  Raleigh,  North 
CaroUna,  federal  district  court  ruled 
against  PrimeTime  24  in  a  similar 
lawsuit  brought  by  the  local  ABC 
affiliate,  ABC,  Inc.  v.  PrimeTime  24. 
Joint  Venture,  1998  WL  544286  (M.D. 
N.C.,  July  16,  1998)  (Case  No.  Civ.  A. 
1:97CV00090).  A  permanent  injunction 
followed  on  August  19,  1998  (1998  WL 
544297  (M.D.  N.C.,  Aug.  19, 1998)  (Case 
No.  Civ.  A.  1:97CV00090)).  Similar  to 
the  Miami  ruling,  the  court  found  that 
the  SHVA  defines  unserved  household 
and  Grade  B  using  strictly  objective 
standards.  The  court  stated, 
"PrrtneTime's  screening  procedures 
have  systematically  substituted  a 
subjective  inquiry  into  the  quality  of  the 
picture  on  a  potential  subscriber's 
television  set  for  any  signal  strength 
showing.  PrimeTime  has  ignored  or 
turned  a  blind  eye  to  the  necessity  of 
objective  signal  strength  testing  and 
thus  willfully  or  repeatedly  provides 
network  programming  to  subscribers 
under  SHVA."  In  contrast  to  the  Miami 
ruling,  the  Raleigh  court  did  not  use  the 
Longley-Rice  predictive  model  to 
identify  the  affected  subscribers,  but 
applied  the  injunction  to  all  subscribers 
living  within  75  miles  of  the  affiliate's 
transmitting  tower.  PrimeTime  24  has 
provided  network  services  to  as  many  as 
35,000  households  in  the  ABC  affiliate's 
Raleigh/Durham  market.  At  the  time  of 
the  court's  decision,  PrimeTime  24 
continued  to  serve  more  than  9,000 
subscribers  within  the  affiliate's  Grade  B 
contour.  A  third  lawsuit  was  brought  by 
an  NBC  affiliate  in  Amarillo,  Texas,  and 
awaits  judgment  by  a  federal  court. 
Kannan  Communications.  Inc.  v. 
Primetime  24  Joint  Venture,  No.  2-96- 
CV-086  (N.D.  Tex.).  A  fourth  lawsuit 
was  filed  by  EchoStar  against  CBS,  Fox. 
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NBC,  and  ABC  on  October  19, 1998. 
EchoStar  asks  the  court  to  find  that  the 
Commission  has  never  endorsed  a 
particular  model  for  predicting  or 
measuring  Grade  B  intensity  for  the 
purposes  of  the  SHVA.  EchoStar  wants 
the  court  to  declare  that  a  viewer's  owm 
opinion  of  the  quality  of  his  or  her 
signal  quality  is  adequate  for 
determining  whether  that  home  is 
unserved  under  the  SHVA,  and  asks  the 
court  to  endorse  a  predictive  model  for 
identifying  served  households  such  that 
95%  of  households  receive  a  Grade  B 
signal  95%  of  the  time  with  a  50% 
degree  of  confidence.  (EchoStar's  95  /  95 
/  50  court  request  contrasts  with  the 
request  in  its  petition  before  the 
Commission,  in  which  it  asks  for  a  99 
/  99  /  99  model. 

D.  The  NRTC  and  EchoStar  Petitions 

9.  In  response  to  the  Miami  court 
case,  the  NRTC  and  EchoStar  filed  their 
petitions. 

We  address  both  Petitions  in  this 
rulemaking  because  the  issues  are 
similar  and  for  reasons  of  administrative 
efficiency.  The  NRTC,  a  distributor  of 
DirecTV  DBS  service,  has  asked  the 
Commission  to  adopt,  exclusively  for 
purposes  of  interpreting  the  SHVA,  a 
new  definition  of  "unserved"  that 
includes  all  households  located  outside 
a  Grade  B  contour  encompassing  a 
geographic  area  in  which  100  percent  of 
the  population  receives  over-the-air 
coverage  by  network  affiliates  100 
percent  of  the  time  using  readily 
available,  affordable  receiving 
equipment.  EchoStar,  which  is  a 
provider  of  DBS  service,  urges  the 
Commission  to  adopt  a  prediction 
model  to  locate  unserved  households. 
EchoStar  endorses  a  model  that  predicts 
an  area  where  99  percent  of  households 
receive  a  Grade  B  signal  99  percent  of 
the  time  with  a  99  percent  confidence 
level.  EchoStar  also  urges  adoption  of  a 
methodology  for  measuring  signal 
strength  that  more  closely  reflects  the 
signal  that  a  viewer's  television  set 
actually  receives.  It  argues  that  a 
number  of  flaws  exist  in  the  current 
measurement  and  prediction  processes 
when  they  are  used  for  SHVA  purposes. 

10.  Several  parties  filed  comments 
either  opposing  or  supporting  the 
petitions.  Those  opposing  the  petitions 
generally  represented  broadcast 
interests,  while  those  supporting  the 
petitions  generally  included  DTH 
satellite  interests.  Broadcasters  generally 
argue  that  Congress  did  not  grant  the 
Commission  the  authority  to  amend  the 
definition  of  Grade  B  for  purposes  of  the 
SHVA. 

Specifically,  they  contend  that 
Congress  chose  the  Grade  B  definition 


that  existed  at  the  time  of  the  SHVA's 
adoption  because  it  wanted  to  balance 
the  viabiUty  of  network/affiliate 
relationships  with  consumers'  interest 
in  receiving  broadcast  network  service. 
If  the  Commission  alters  the  Grade  B 
definition,  the  petitioners'  opponents 
argue,  the  number  of  households 
entitled  to  receive  distant  network 
signals  may  inappropriately  rise  and  the 
number  of  people  watching  the  local 
stations  will  fall  as  the  stations'  viewing 
area  shrinks.  Fewer  viewers  could  mean 
lower  ratings  and  less  advertising 
revenue.  Fiu-ther,  the  petitioners' 
opponents  argue  that  a  reduced  viev^ring 
area  might  impact  a  network  station's 
ability  to  enforce  its  exclusivity  rights 
within  that  area. 

11.  Opponents  to  the  petitions  also 
contend  that  Congress  did  not  craft  the 
SHVA  with  competition  in  mind.  and. 
although  competition  is  an  important 
goal,  it  carries  little  weight  in  this 
context.  Furthermore,  broadcasters 
challenge  the  DTH  industry's  concerns 
about  subscribers  who  will  lose  their 
network  signals  under  the  Miami  court's 
injunction  by  declaring  that  many  of 
those  subscribers  are  receiving  that 
service  illegally.  The  broadcasters 
advocate  a  local-into-local  approach  for 
satellite-dehvery  of  network  signals, 
whereby  all  local  network  signals  would 
be  retransmitted  into  a  local  area  (e.g., 
Boston  network  affiliates  would  be 
retransmitted  to  Boston  subscribers). 
Until  that  time,  broadcasters  urge  the 
Commission  to  refrain  from  acting  on  a 
copyright  issue  that  falls  outside  of  its 
purview. 

12.  The  DTH  industry,  on  the  other 
hand,  contends  that  Congress  did  not 
freeze  the  definition  of  Grade  B  when  it 
enacted  the  SHVA.  and  asserts  that  the 
Commission  has  legal  authority  to 
change  that  definition.  The  supporters 
of  the  petitions  argue  that  the 
Commission  can  and  should  conduct  a 
rulemaking  to  make  the  definition  of 
Grade  B  more  applicable  to  the  SHVA. 
Some  commenters  contend  that  the 
current  Grade  B  standard  makes  it  more 
difficult  for  DTH  providers  to  compete 
with  cable  companies,  because  DTH 
providers  cannot  offer  network 
programming  to  subscribers  while  cable 
can.  These  commenters  argue  that 
subscribers  are  therefore  less  likely  to 
consider  DTH  as  a  true  alternative  to 
cable.  The  DTH  industry  states  that  the 
Commission  has  not  adopted  a 
definition  of  Grade  B  for  purposes  of 
SHVA  and  urges  adoption  of  a  standard 
that  reflects  actual  reception  of  an 
adequate  television  signal  at  a 
household's  television  set.  Moreover, 
instead  of  an  actual  testing  regime  for 
determining  a  household's  eligibility  for 


retransmission  of  a  network  television 
station's  signal,  they  argue,  the 
Commission  should  adopt  a  predictive 
testing  methodology  that  will  be 
accurate  and  cost-effective.  The  DTH 
industry  suggests  a  predictive  testing 
methodology  that  will  return  results  that 
reveal.  wiUi  99  to  100%  confidence,  that 
99  to  100%  of  households  within  a 
given  area  can  receive  a  network 
television  station's  signal  99  to  100%  of 
the  time.  The  DTH  industry  requests 
that  the  Commission  act  now  to  further 
consumer  choice,  foster  competition, 
and  respond  to  congressional  support 
for  action. 

13.  Members  of  Congress  and  the 
Executive  Branch  have  expressed  their 
concern  about  the  issues  raised  in  the 
petitions.  On  July  8, 1998,  Senator 
McCain.  Chairman  of  the  Senate 
Commerce  Committee,  and 
Representative  Bliley,  Chairman  of  the 
House  Commerce  Committee,  wrote  the 
Commission,  indicating  that  the  Miami 
injunction  "threatens  to  imdermine  the 
progress  the  Congress  has  made  in 
promoting  competition."  On  August  7, 
1998.  Representative  Boucher  and  22 
other  members  of  Congress  stated  in  a 
letter  to  the  Commission  that  the  court's 
preliminary  injunction  "raises  serious 
consumer  and  competitive  issues  that 
require  immediate  review  and  action  by 
the  Commission."  The  letter  continued. 
"As  the  expert  regulatory  agency  in 
telecommunications  matters,  the 
Commission  was  specifically  authorized 
by  Congress  to  define  'Grade  B'  for 

purposes  of  the  SHVA (WJe  beheve 

the  Commission  should  expeditiously 
act  to  prevent  the  imminent 
disenfranchisement  of  more  than  a 
million  satellite  customers." 

14.  Larry  Irving,  director  of  the 
National  Telecommunications 
Information  Administration  (NTIA)  at 
the  Department  of  Commerce,  stated 
that,  depending  upon  which  predictive 
methodology  is  used,  as  many  as  nine 
million  households  (10  percent  of 
American  television  households)  could 
change  from  served  to  unserved 
households.  He  reiterated  the 
Administration's  support  for  "robust 
competition"  in  the  MVPD  industry  and 
noted  that  the  definition  of  Grade  B 
intensity  could  have  a  "marked  effect" 
on  satellite  companies"  competitive 
position  in  the  market. 

II.  Analysis  and  Request  for  Comments 

15.  These  rulemaking  petitions 
address  issues  that  are  significant  to 
consumers  and  the  promotion  of 
competition,  as  well  as  to  the  affected 
industry  parties,  and  we  believe  that  an 
expedited  rulemaking  is  necessary  to 
protect  satellite  subscribers  who  are 
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truly  imserved  from  losing  network 
service.  We  seek  to  ensure  that  as  many 
consumers  as  possible  can  receive  a 
broadcast  network  signal  consistent 
wdth  the  intent  of  the  SHVA.  We  also 
seek  to  promote  competition  among 
multichannel  video  programming 
distributors,  where  that  is  possible 
under  the  SHVA,  and  we  recognize  the 
important  role  that  local  broadcast 
stations  play  in  their  communities.  We 
acknowledge  that  the  SHVA  limits  the 
proposals  we  can  make  to  ftirther  these 
goals  and  address  the  petitions.  Further, 
we  do  not  appear  to  have  the  statutory 
authority  to  prevent  most  of  PrimeTime 
24's  subscribers  from  losing  their 
network  service  under  the  Miami 
preliminary  injunction  (and  under  a 
possible  permanent  injunction).  The 
evidence  in  the  Miami  and  Raleigh 
court  cases  strongly  suggests  that  many, 
if  not  most,  of  those  subscribers  do  not 
live  in  "unserved  households"  under 
any  interpretation  of  that  term. 

16.  Two  courts  have  noted  that 
Congress  used  the  Grade  B  standard 
when  it  defined  "unserved  households" 
because  it  wanted  an  objective  measiue 
of  a  television  signal's  strength.  The 
Commission  has  sought  in  its  own 
regulations  to  advance  this  approach  by 
establishing  discrete  field  strength 
values  (measured  in  dBu's)  when  it 
defined  Grade  B  and  when  it  created  a 
detailed  methodology  for  determining 
Grade  B  contours.  (See  47  CFR  73.683 
and  73.684.)  Consequently,  a  satellite 
company  may  not  deliver  network 
signals  to  a  viewer  simply  because  the 
viewer  is  subjectively  unhappy  with  his 
or  her  television  pictiue.  The  Miami  and 
Raleigh  district  courts  both  concluded 
that  PrimeTime  24  has  chosen  not  to 
abide  by  the  SHVA's  and  the 
Commission's  objective  standard. 

1 7.  We  will  explore  four  issues  in  this 
NPRM.  First,  we  seek  comment  on  the 
Commission's  authority  to  address  the 
issues  raised  in  the  court  decisions  and 
the  NRTC  and  EchoStar  petitions. 
Second,  we  seek  comment  on  changing 
the  definition  of  Grade  B  intensity  so 
that  truly  unserved  households  can  be 
better  identified.  Third,  we  seek 
comment  on  endorsing  or  developing  a 
methodology  for  accurately  predicting 
whether  an  individual  household  is  able 
to  receive  a  signal  of  Grade  B  intensity. 
Fourth,  we  seek  comment  on  developing 
an  easy-to-use  and  inexpensive  method 
for  testing  the  strength  of  a  broadcast 
network  signal  at  an  individual 
household. 

A.  Commission's  Authority  to  Proceed 

18.  Several  broadcasters  contend  that 
the  Commission  lacks  the  authority  to 
grant  the  relief  requested  in  the  NRTC 


and  EchoStar  petitions.  They  state  that 
Congress  incorporated  by  reference  the 
Commission's  Grade  B  definitions  and 
measurement  procedures— effectively 
freezing  them  in  place — when  the  SHVA 
was  adopted  in  1988.  Accordingly,  the 
broadcasters  conclude  that  the 
Commission  may  not  change  its  rules 
now.  Some  commenters  cite  legislative 
history  purporting  to  show  that  section 
73.683  was  specifically  included  as  part 
of  an  early  draft  of  the  unserved 
household  definition,  thus 
demonstrating  Congress'  intention  to 
incorporate  the  definition  as  it  existed  at 
passage.  Commenters  argue  that 
Congress  did  not  explicitly  direct  the 
Commission  to  conduct  a  rulemaking  on 
the  definition,  so  the  Commission  has 
no  authority  to  change  it.  They  note  that 
the  SHVA  is  a  copyright  statute,  not  a 
communications  law  to  be  administered 
by  the  Commission.  The  National 
Association  of  Broadcasters  cites  a 
number  of  cases,  including  the  Supreme 
Court's  decision  in  Hassett  v.  Welch,  for 
the  "well  settled  canon"  that  "[w]here 
one  statute  adopts  the  particular 
provisions  of  another  by  a  specific  and 
descriptive  reference  to  the  statute  or 
provisions  adopted  *   *   *  [s]uch 
adoption  takes  the  statute  as  it  exists  at 
the  time  of  adoption  and  does  not 
include  subsequent  additions  or 
modifications  by  the  statute  so  taken 
unless  it  does  so  by  express  intent." 
(303  U.S.  303,  314  (1938).) 

19.  Parties  supporting  the  petitions 
respond  that  Grade  B  intensity  is  an 
ambiguous  and  open-ended  term  in  the 
SHVA,  evidenced  by  Congress"  failure  to 
explicitly  incorporate  a  rule  section  into 
the  SHVA's  definition  of  unserved 
households.  These  commenters 
conclude  that  Congress  intentionally  left 
the  definition  in  the  Commission's 
hands.  EchoStar  cites  the  Supreme 
Court's  holding  in  Lukhard  v.  Reed  that 
"[ijt  is  of  course  not  true  that  whenever 
Congress  enacts  legislation  using  a  word 
that  has  a  given  administrative 
interpretation  it  means  to  freeze  that 
administrative  interpretation  in  place." 
(481  U.S.  368,  379  (1989).) 

20.  There  are  four  matters  relating  to 
the  Commission's  authority  to  proceed 
on  particular  issues  in  this  rulemaking. 
First,  we  seek  comment  on  whether 
Congress  "froze"  the  definition  of  a 
signal  of  Grade  B  intensity  for  purposes 
of  the  SHVA  when  it  adopted  the  Act  in 
1988.  That  is,  if  the  Commission  were 
to  revise  the  definition  as  a  general 
matter,  would  the  definition 
nevertheless  remain  unchanged  for  the 
purposes  of  the  SHVA?  We  tentatively 
conclude  that  Congress  did  not  "freeze" 
the  definition  of  a  signal  of  Grade  B 
intensity  for  SHVA  purposes  in  1988 


and  seek  comment  on  this  tentative 
conclusion.  When  Congress 
incorporated  Grade  B  into  the  definition 
of  "unserved  households"  it  did  not 
incorporate  specific  values,  such  as  the 
dBu  levels  the  Commission  uses  in 
section  73.683.  Further,  nothing  in  the 
SHVA  or  legislative  history  indicates 
that  Congress  intended  to  freeze  the 
valug  of  Grade  B  when  it  passed  the  law 
in  1988  or  when  it  renewed  it  in  1994. 
Where  Congress  intended  to  incorporate 
regulations  as  they  existed  on  a  certain 
date,  it  has  expressly  done  so.  For 
example,  in  section  111(f)  of  the 
Copyright  Act,  Congress'  definition  of 
"local  service  area  of  a  primary 
transmitter"  ejcplicitly  references 
Commission  regulations  "in  effect  on 
April  15.  1976,  or  such  station's 
television  market  as  defined  in  section 
76.55(e)  of  title  47,  Code  of  Federal 
Regulations  (as  in  effect  on  September 
18,  1993)  *   *   *  "The  federal  courts 
and  the  Copyright  Office  of  the  Library 
of  Congress  are  primarily  responsible  for 
enforcing  and  administering  the 
copyright  laws,  but  Congress 
unquestionably  turned  to  the 
Commission's  expertise  when  it  defined 
unserved  household  in  reference  to  a 
"signal  of  Grade  B  intensity  (as  defined 
by  th^  Federal  Communications 
Commission)." 

21.  With  respect  to  the  cases  cited  by 
commenters,  we  note  that  in  reaching  its 
conclusion  in  Lukhard  v.  Reed,  the 
Court  followed  Helvering  v.  Wilshire,  in 
which  it  held  that  "a  regulation 
interpreting  a  provision  of  one  act  [does 
not  become)  frozen  into  another  act 
merely  by  reenactment  of  that 
provision."  (308  US  90. 100-101 
(1939).)  Indeed,  the  Supreme  Court 
reasoned  that  if  legislation  so 
constrained  an  agency's  ability  to 
conduct  rulemaking  under  its  enabling 
legislation,  then  "the  result  would  be  to 
read  into  the  grant  of  express 
administrative  powers  an  implied 
condition  that  they  were  not  to  be 
exercised  unless,  in  effect,  the  Congress 
had  consented.  We  do  not  believe  that 
such  impairment  of  the  administrative 
process  is  consistent  with  the  statutory 
scheme  which  the  Congress  has 
designed."  Both  Helvering  and  Lukhard 
suggest  that  the  meaning  of  "signal  of 
Grade  B  intensity"  in  SHVA  was  not 
frozen  for  piuposes  of  that  Act  when 
SHVA  was  enacted,  but  rather  can  be 
modified  over  time  by  the  Commission. 

22.  Second,  we  seek  comment  on 
whether  the  Commission  has  the 
authority  to  revise  its  Grade  B  construct 
specifically  for  the  purposes  of  the 
SHVA.  The  Grade  B  construct  includes 
(1)  the  signal  intensity  levels  assigned  to 
Grade  B,  47  CFR  73.683;  (2)  models  for 
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predicting  where  a  Grade  B  signal  exists 
in  an  area  or  at  an  individual  point  (or 
household),  e.g.,  47  CFR  73.684  and 
73.686  predictive  models;  and  (3)  the 
methodologies  for  testing  signal  strength 
in  an  area  or  at  an  individual  point. 
Initially,  we  note  that  it  is  indisputable 
that  the  Commission  has  the  authority, 
as  a  general  matter,  to  revise  any  of  its 
rules,  as  long  as  we  explain  our  reasons 
for  doing  so.  But  may  we  create  special 
provisions  that  would  apply  only  to 
SHVA?  Does  the  statute  permit  the 
Commission  to  promulgate  a  special 
definition  of  Grade  B  intensity  for  the 
exclusive  purposes  of  the  SHVA?  What 
was  the  Congress'  intent?  Some 
commenters  argue  that  we  ought  to 
make  a  specific  definition  for  the  SHVA 
because  the  Grade  B  construct  is  most 
often  used  for  determining  signal 
intensity  over  broad  areas,  not  for 
individual  households  as  the  SHVA 
contemplates.  The  Commission  has 
tailored  its  rules  for  specific  purposes  in 
the  past.  For  example,  the  Commission 
determines  television  stations'  service 
areas  using  two  different,  but  related, 
methods,  depending  on  the  purpose.  For 
exceptions  to  the  cable  syndicated 
exclusivity  rules  and  for  cross- 
owmership  purposes,  the  Commission 
uses  its  traditional  Grade  B  contour 
scheme,  but  for  digital  television 
stations,  the  Commission  uses  the 
Longley-Rice  predictive  model. 

23.  Third,  we  seek  comment  on 
whether  the  Commission  has  the 
authority  to  develop  a  model  for 
predicting  whether  an  individual 
household  can  receive  a  signal  of  Grade 
B  intensity  for  purposes  of  the  SHVA. 
The  Commission  has  developed  and 
used  predictive  models  for  determining 
signal  intensity  in  other  contexts — for 
example,  the  traditional  Grade  B 
contour  and  the  Longley-Rice  models. 
Broadcasters  argue  that  the  Commission 
does  not  have  the  authority  to  develop 
a  predictive  model  for  SHVA  purposes, 
because  the  definition  of  "unserved 
households"  depends  on  a  household's 
actual  ability  to  receive  a  signal  of  Grade 
B  intensity  as  measured  at  the 
household  itself.  While  satellite 
providers  and  broadcasters  may 
negotiate  the  use  of  a  predictive  model, 
the  argument  continues,  the  SHVA  does 
not  provide  the  Commission  with 
jurisdiction  to  interfere  with  or  to 
endorse  a  particular  predictive 
methodology.  The  sateUite  providers 
respond  by  citing  the  Commission's 
current  use  of  predictive  methodologies 
for  other  purposes.  They  argue  that  the 
Commission  may  therefore  develop  a 
predictive  model  specifically  for  the 
SHVA. 


24.  A  predictive  model  need  not 
replace  actual  measurement,  but  could 
serve  as  a  presumption  of  service  or  lack 
of  service  for  purposes  of  the  SHVA.  We 
note  that  some  broadcasters  have 
entered  into  agreements  with  Primestar 
and  Nethnk  (satellite  television 
providers)  to  resolve  disputes  arising 
from  the  SHVA  requirements.  These 
settlements  assign  five-digit  zip  codes  to 
each  station  and  classify  each  zip  code 
as  "red  light"  if  more  than  50%  of  the 
zip  code's  population  is  served — based 
on  Longley-Rice  propagation  data — and 
as  "green  light"  of  50%  or  less  of  the 
population  in  the  zip  code  is  served.  A 
presumption  could  make  administration 
of  the  unserved  household  rule  easier 
and  more  cost-effective  for  consumers 
and  the  industry.  Broadcasters  and 
satellite  providers  would  be  able  to  rely 
on  a  Commission-endorsed  model  when 
deciding  whether  individual  consumers 
are  presumed  to  be  eligible  to  receive 
satellite-delivered  network  signals. 
Moreover,  a  predictive  process  might  be 
a  judicially  acceptable  means  for  a 
satellite  service  provider  to  carry  its 
burden  of  showing  "that  its  secondary 
transmission  of  a  primary  transmission 
by  a  network  station  is  for  private  home 
viewing  to  an  unserved  household." 
Such  an  approach  is  consistent  with  the 
federal  court's  use  of  a  variation  of  the 
Commission's  Longley-Rice  predictive 
methodology  in  its  preliminary 
injunction  in  the  PriraeTime  24 
proceeding  in  Miami. 

25.  Fourth,  we  seek  comment  on  our 
conclusion  that  the  Commission's 
authority  to  define  a  signal  of  Grade  B 
intensity  reasonably  includes  the 
authority  to  adopt  a  method  of 
measuring  signal  intensity  at  an 
individual  household.  The  Commission 
has  already  established  a  method  of 
measuring  service  within  an  area  or  for 
propagation  analysis,  but  has  not 
established  a  method  specifically  for 
measuring  signal  intensity  at  an 
individual  household.  The  SHVA  is 
concerned  with  adequate  television 
signals  at  individual  households. 
Importantly,  it  does  not  matter  to 
consumers  that  other  households  (a 
next-door  neighbor  or  a  family  across 
towm)  can  actually  receive  network 
signals  when  they  cannot. 

B.  Definition,  Prediction,  and 
Measurement  Proposals 

26.  The  measurement  and  prediction 
techniques  included  in  part  73  of  the 
Commission's  rules  and  as  developed  in 
other  contexts  constitute  a  set  of  tools 
relating  to  signal  propagation  and 
reception  that  are  useful  for  a  variety  of 
purposes.  Although  this  proceeding 
focuses  on  concerns  that  are  specific  to 


SHVA,  we  recognize  that  refinements  in 
the  rules  and  in  our  knowledge  about 
the  in-home  viewing  environment 
(antennas,  transmission  lines,  and 
receivers)  and  prediction  methodologies 
have  potential  carryover  into  some  other 
aspects  of  the  Commission's  rules.  In 
some  respects,  however,  the  matters  are 
unique  to  the  SHVA  context.  Thus,  for 
example,  the  Commission's  rules  do  not 
typically  focus  on  signal  availability 
measurement  techniques  relating  to 
service  to  a  single  discrete  location  or 
household.  Standardization  of  a  single 
household  measurement  process  would 
thus  not  necessarily  have  broad 
implications  for  other  parts  of  the 
Commission's  rules.  Although  our  focus 
is  on  changes  specifically  relevant  for 
SHVA  purposes,  we  seek  comment  on 
the  general  question  of  what  other  non- 
SHVA  rules  or  policies  might  be 
implicated  by  the  changes  that  are 
discussed  below.  We  note,  for  example, 
that  our  DTV  service  replication  models 
are  also  based  upon  duplicating  the 
Grade  B  service  area  of  existing  analog 
broadcast  stations.  Certain  interference 
criteria  also  incorporate  the  Grade  B 
service  area  of  television  broadcast 
stations.  We  also  note  that  the 
Commission  has  a  history  of  using 
different  tools  in  different  contexts 
depending  on  the  degree  of  precision 
desired,  the  expense  of  the  process 
used,  and  the  economic  and  technical 
tradeoffs  involved  in  any  specific  issue. 
We  invite  comment  on  this  issue  and 
request  that  parties  provide  specific 
rationales  for  any  differences  between 
SHVA  and  non-SHVA  definitions, 
prediction  models,  and  measurement 
methods  that  they  advocate. 

1.  Defining  a  Signal  of  Grade  B  Intensity 

27.  A  signal  of  Grade  B  intensity  is  an 
objective  standard  that,  as  currently 
defined  in  section  73.683.  may  not 
distinguish  adequately  between  served 
and  unserved  households.  The  Grade  B 
signal  intensity  values  specified  in  our 
rules  were  designed  to  enable  reception 
of  a  television  picture  that  is  acceptable 
to  the  median  observer,  "assimiing  a 
receiving  installation  (antenna, 
transmission  line,  and  receiver) 
considered  to  be  typical  of  outlying  or 
near-fi-inge  areas."  Grade  B  service  also 
assumes  the  absence  of  man-made  noise 
or  interference  from  other  stations. 
There  was  little  specific  comment  in  the 
NRTC  and  EchoStar  petitions  or  in  the 
responsive  pleadings  addressing 
possible  changes  in  the  field  strength 
levels  specified  in  the  rules.  Has  what 
constitutes  a  "conventional  outdoor 
rooftop  receiving  antenna"  and  the 
concept  of  the  quality  of  service  that 
viewers  consider  acceptable  changed 
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since  the  Commission  adopted  the 
Grade  B  signal  strength  levels  in  the 
1950s?  Would  these  standards  need 
modification  so  that  the  median 
observer  would  continue  to  find  the 
service  acceptable?  For  example, 
receivers  may  have  improved,  or  the 
assumptions  regarding  interference  in 
outlying  areas  may  no  longer  be  valid. 
(See,  e.g.,  Gary  S.  Kalagian,  "A  review 
of  the  Technical  Planning  Factors  for 
the  VHF  Television  Service,"  FCC, 
Office  of  Chief  Engineer,  Bulletin  RS77- 
01  (March  1,  1977),  p.  11.)  Changing  the 
standard  of  an  acceptable  signal  could 
have  detrimental  effects  on  the  viability 
of  local  television  stations  and, 
potentially,  on  the  goal  of  localism.  We 
have  no  evidence  that  the  underlying 
technical  planning  factors  have  changed 
in  a  way  that  would  justify  revising  the 
current  Grade  B  signal  intensity  levels. 
We  welcome  comments,  supported  by 
evidence,  regarding  any  claimed 
changes  to  the  assiunptions  made  in 
deriving  the  Grade  B  signal  intensity. 

28.  In  soliciting  comments  on  this 
issue,  we  recognize  that  our  flexibility 
to  change  the  Grade  B  intensity  values 
is  naturally  constrained  by  the  existence 
of  the  Grade  A  standard.  The  Grade  A 
intensity  values  are  based  on  70%  of  the 
locations  receiving  an  acceptable 
picture  90%  of  the  time.  Therefore,  we 
believe  that  we  cannot  modify  Grade  B 
intensity  so  much  that  it  effectively 
equals  or  exceeds  Grade  A  signal 
intensity.  We  invite  comments  on  all  the 
factors  that  determine  the  Grade  B 
signal  intensity.  We  also  seek  comment 
on  whether  changes  to  the  current 
intensity  values  would  have  a 
detrimental  effect  on  network-afBliate 
relationships  and  localism,  as  well  as 
other  Commission  rules  that  involve  the 
current  Grade  B  standard. 

2.  Predicting  a  Signal  of  Grade  B 
Intensity 

29.  The  definition  of  an  unserved 
household  as  a  household  that  "cannot 
receive  *   *   *  a  signal  of  Grade  B 
intensity"  most  logically  refers  to  signal 
measurement  at  an  individual 
household  to  determine  if  an  adequate 
signal  is  actually  received.  Because  of 
the  costs  and  difficulties  of  individual 
measurements,  however,  for  many 
purposes  a  predictive  model  is  used  in 
lieu  of  actual  measurements.  Consistent 
with  this  notion,  the  EchoStar  petition 
asks  the  Commission  to  adopt  or 
endorse  an  accurate  model  for 
predicting  whether  an  individual 
household  receives  a  Grade  B  intensity 
signal. 

30.  We  believe  that  predictive  models 
ciin  be  effective  proxies  for  individual 
household  measurements.  The  satellite 


and  broadcast  industry  currently  make 
use  of  predictive  models  such  as  the 
Longley-Rice  methodology.  However, 
different  parties  do  not  always  agree  on 
which  model  is  most  appropriate  for 
identifying  unserved  households.  Even 
when  parties  use  the  same  model,  they 
may  disagree  on  the  factors  that  are 
considered  in  that  model.  For  example, 
different  variations  of  the  Longley-Rice 
model  may  or  may  not  account  for 
vegetation  or  buildings.  In  addition, 
studies  using  the  Longley-Rice  model, 
such  as  our  DTV  analyses,  may  account 
for  interference.  If  the  Commission 
endorses  a  predictive  model  in  this 
rulemeiking,  parties  wrill  not  need  to 
spend  future  resources  and  time 
debating  methodology.  However, 
consistent  with  the  SHVA,  no 
Commission-endorsed  model  will 
preclude  a  party  from  using  actual 
measurements  at  individual  households. 

31.  The  difference  in  taking  actual 
measurements  at  individual  households 
and  using  predictive  models  is 
significant,  because  measurement 
requires  time,  money,  and  other 
resources  that  often  outweigh  the 
benefits.  For  example,  it  may  cost  more 
for  a  satellite  company  to  take  a 
measurement  than  it  can  recover 
through  subscriber  fees.  To  avoid  these 
costs,  satellite  providers,  broadcasters, 
and  consumers  have  often  turned  to 
predictive  models  that  erroneously 
permit  some  served  households  to 
receive  satellite  network  service,  or, 
conversely,  that  prevent  some  unserved 
households  from  being  eligible  to 
receive  network  stations  via  satellite. 

32.  Even  though  Grade  B  signal 
intensity  is  defined  as  discrete  values 
measured  in  dBu's,  the  intensity  of 
broadcast  signals  at  particular  locations 
and  at  particular  times  cannot  be 
precisely  determined,  regardless  of  the 
predictive  method  used.  Signal  strength 
varies  randomly  over  location  and  time, 
so  signal  propagation  must  be 
considered  on  a  statistical  basis.  This  is 
true  whether  the  signal  intensity  is 
predicted  at  a  fixed  location  (such  as  an 
individual  household)  or  over  an  area. 
Some  prediction  methods,  including  the 
Commission's  propagation  curves, 
predict  the  occurrence  of  median  signal 
strengths  (i.e.,  signal  strengths  expected 
to  be  exceeded  at  50%  of  the  locations 
in  a  particular  area  at  least  50%  of  the 
time).  Under  this  approach,  "location" 
and  "time"  variability  factors  are  added 
to  the  signal  level  for  an  acceptable 
picture  so  that  the  desired  statistical 
reliability  is  achieved.  The  values 
chosen  for  the  Grade  B  signal  intensity 
account  for  this  variability,  and 
therefore,  predict  that  the  best  50%  of 
the  locations  along  the  Grade  B  contour 


will  receive  an  acceptable  picture  90% 
of  the  time.  In  other  predictive  models, 
including  the  Longley-Rice  point-to- 
point  model,  this  variability  is  built  into 
the  model,  rather  than  into  the  signal 
intensity  value.  We  seek  comment  on 
whether  it  would  be  appropriate  to 
consider  changing  the  location  and  time 
variability  percentages.  For  example, 
should  more  than  50%  of  viewers 
receive  an  acceptable  picture  more  than 
90%  of  the  time?  We  also  seek  comment 
on  whether  such  changes  should  be 
incorporated  into  the  signal  intensity 
values  or  the  predictive  model. 

33.  As  previously  noted,  the 
Commission  has  used  predictive  models 
for  determining  signal  intensity  in  the 
past.  We  seek  comment  on  the 
application  of  these  models  in  the 
SHVA  context.  We  tentatively  conclude 
that  the  Commission's  traditional 
predictive  methodology  for  determining 
a  Grade  B  contour,  outlined  in  section 
73.684  of  the  Commission's  rules,  is 
insufficient  for  predicting  signal 
strength  at  individual  households.  We 
seek  comment  on  this  tentative 
conclusion.  The  traditional  Grade  B 
methodology  predicts  a  signal's  strength 
by  usmg  radial  lines  extending  ten  miles 
from  a  television  station's  transmitter. 
(See  47  CFR  73.684(d)  and  73.686(b).) 
This  methodology  does  not  accurately 
reflect  topographic  differences  in  a 
station's  transmission  area,  and 
explicitly  does  not  account  for 
interference  from  other  signals.  These 
omissions  result  in  an  imperfect 
methodology  for  predicting  whether  an 
individual  household  can  receive  an 
adequate  signal.  For  example,  terrain 
featutes  beyond  10  miles  from  a 
station's  transmitter  site  may  block  a 
house's  reception  or  a  house  that  sits  at 
the  edge  of  two  different  television 
markets  may  suffer  from  interfering 
signals. 

34.  While  our  traditional  Grade  B 
contour  methodology  is  inadequate  for 
predicting  the  signal  level  at  a  single 
location,  we  have  recently  adopted  rules 
in  the  DTV  proceeding  for  analyzing  TV 
service  using  a  point-to-point  prediction 
method  based  on  the  Longley-Rice 
propagation  model.  Our  implementation 
of  the  Longley-Rice  model  for  analysis 
of  DTV  and  analog  TV  service  in  the 
DTV  proceeding  is  described  in 
"Longley-Rice  Methodology  for 
Evaluating  TV  Coverage  and 
Interference,"  OET  Bulletin  69,  Federal 
Communications  Commission  (July  2. 
1997)  <http://www.fcc.gov/oet/info/ 
documents/bulletins/#69>.  Longley-Rice 
is  the  Commission's  designated 
methodology  for  determining  where 
service  is  provided  by  a  DTV  station. 
(See  47  CFR  73.622(e).)  We  propose  that 
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the  Longley-Rice  propagation  model,  as 
implemented  for  DTV,  be  used  to  refine 
the  Grade  B  service  prediction  for  the 
purpose  of  SHVA  determinations.  The 
Longley-Rice  propagation  model  is  the 
most  widely-used  private  means  of 
predicting  a  Grade  B  coverage  area  for 
SHVA  purposes.  It  provides  an  estimate 
of  signal  strength,  similar  to  the 
traditional  Grade  B  contour  method. 
However,  the  Longley-Rice  model 
adjusts  the  predictions  for  changes  in 
terrain  (e.g..  hills  and  valleys)  along  the 
entire  path  from  the  transmitter  site  to 
the  specified  receive  site.  Thus,  while 
the  traditional  method  often  results  in 
smooth  concentric  circles  surrounding  a 
transmission  tower,  the  Longley-Rice 
method  more  precisely  describes  actual 
areas  of  coverage.  While  the 
broadcasters  support  the  use  of  the 
Longley-Rice  model  in  the  SHVA 
context,  the  satellite  interests  claim  it  is 
insufficient.  The  detractors  agree  that  a 
Longley-Rice  analysis  has  advantages 
over  a  traditional  Grade  B  contour,  but 
note  that  it  fails  to  account  for  several 
important  factors  that  affect  signal 
availability,  including  interference  from 
other  signals,  vegetation,  and  buildings. 
We  seek  comment  generally  on  this 
proposal,  as  well  as  specifically  on  the 
following  questions.  Should 
consideration  of  co-channel  and 
adjacent-channel  interference  as 
implemented  for  DTV  be  part  of  the 
methodology  used  for  SHVA  purposes? 
Is  it  necessary  to  prescribe  how 
accurately  receive  location  coordinates 
are  specified?  Can  Longley-Rice  be 
modified  to  increase  the  probability  of 
identifying  served  and  unserved 
households  more  accurately?  How? 
What  are  the  predictive  factors  that  are 
missing  in  the  current  Longley-Rice 
model?  Can  Longley-Rice  reasonably  be 
modified  to  account  for  all  these  factors? 
What  effect  would  incorporation  of 
these  additional  factors  have  on  the  cost 
and  practicality  of  the  Longley-Rice 
methodology?  Can  Longley-Rice  or  a 
modified  version  of  Longley-Rice  be 
used  in  conjunction  with  a 
commercially  available  geocoding 
process  to  provide  a  workable  predictive 
model  for  satellite  providers, 
broadcasters,  and  consumers  to  use  for 
determining  whether  a  given  subscriber 
is  presumed  to  be  unserved?  We  seek 
comment  on  whether  such  currently- 
available  approaches  are  working  well 
for  the  industries  and  consumers.  For 
example,  Decisionmark  Corporation  is 
currently  working  with  broadcasters  and 
satellite  providers  to  provide  mapping 
information  about  signal  areas.  They 
sponsor  web  sites,  <http:// 
www.shva.com/maps>  and  <http:// 


getawaiver.com>,  that  provide 
information  about  served  and  unserved 
areas  to  consumers,  broadcasters  and 
participating  satellite  providers. 

35.  We  also  invite  parties  to  submit 
any  other  methodology  that  they  believe 
will  more  accurately  and  cost-effectively 
predict  whether  an  individual 
household  is  able  to  receive  a  signal  of 
Grade  B  intensity.  We  seek  to  identify 
a  predictive  model  that  more  accurately 
determines  whether  a  household  is 
unserved  for  purposes  of  the  SHVA.  Is 
there  a  predictive  methodology  that  will 
increase  the  probability  that  unserved 
households  will  be  more  accurately 
identified  (e.g..  by  taking  into  account 
interference)?  What  is  that 
methodology?  For  either  a  version  of  the 
Longley-Rice  model  or  another 
alternative  methodology,  how  might 
parties  use  a  new  predictive  model?  Can 
and  should  the  Commission  endorse  or 
develop  a  predictive  model?  Should  we 
endorse  a  model  that  already  exists  or 
endorse  such  a  model  with 
modifications?  What  are  the  costs 
associated  with  any  of  the  suggested 
methodologies? 

36.  We  acknowledge  and  reiterate 
Congress'  decision  in  the  SHVA  to 
protect  network-affiliate  relationships 
and  to  foster  localism  in  broadcasting.  If 
we  change  the  number  of  viewers 
predicted  to  receive  a  local  station,  we 
may  substantially  affect  these  policies. 
As  we  have  noted,  localism  is  central  to 
our  policies  governing  broadcasting  and 
the  obligation  of  broadcasters  to  serve 
the  public  interest.  In  proposing  a  new 
or  modified  predictive  model  for 
purposes  of  the  SHVA,  we  seek 
comment  on  what,  if  any.  effects 
different  predictive  models  will  have  on 
these  pohcies.  and  what,  if  any.  steps 
we  can  take  to  further  such  policies. 

3.  Testing  for  Signal  Intensity  at 
Individual  Households 

37.  For  the  SHVA  to  function 
properly,  a  relatively  low  cost,  accurate, 
and  reproducible  methodology  for 
measuring  the  presence  of  a  Grade  B 
intensity  signal  in  a  household  is  of 
particular  importance.  Although, 
because  of  the  costs  and  delays 
involved,  it  would  be  desirable  to 
minimize  the  need  for  individual  testing 
to  the  extent  possible,  individual  testing 
is  the  key  safety  net  mechanism  under 
the  SHVA  for  proving  that  a  specific 
household  is  unserved  and  thus  eligible 
under  the  law  to  receive  satellite 
delivery  of  network  affiliated  television 
stations.  We  therefore  propose  to 
explore  a  method  of  measuring  signal 
intensity  at  individual  households  that 
is  accurate,  easier,  and  less  expensive 
than  the  current  method. 
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38.  The  Commission's  current  method 
of  measuring  the  field  strength  of  over- 
the-air  signals  in  a  station  service  area 
requires  a  so-called  100-foot  mobile  run. 
The  run  typically  involves  a  truck  with 
a  30-foot  antenna  that  takes  continuous 
measurements  while  being  driven  a 
distance  of  100  feet.  The  antenna  must 
be  rotated  to  the  best  receiving  position, 
and  engineers  record  factors  that  might 
affect  signals,  such  as  topography, 
height  and  type  of  vegetation,  buildings, 
obstacles,  and  weather.  If  overhead 
obstacles  get  in  the  way.  a  cluster  of 
measurements  must  be  taken  at 
locations  within  200  feet  of  each  other. 
This  elaborate  procedure  can  cost 
several  hundred  dollars  each  time  it  is 
performed.  This  is  an  expensive 
proposition  for  a  satellite  company  or  a 
consumer  who  wants  to  prove  that  a 
household  is  unserved  by  over-the-air 
signals.  When  multiplied  over  hundreds 
of  households  at  the  outer  edges  of  a 
station's  service  area,  the  cost  may 
become  prohibitive  and  may  prevent 
many  truly  unserved  consumers  fi-om 
receiving  broadcast  network  service. 

39.  Li  addition  to  the  difficulties 
inherent  in  this  test,  many  of  its 
assumptions  may  not  hold  in  individual 
situations.  For  example,  many  homes  do 
not  have  antennas  30  feet  above  the 
ground,  especially  if  they  are  one-story 
homes.  The  definition  of  unserved 
household  only  describes  reception  over 
a  conventional  outdoor  rooftop 
receiving  antenna,  so  requiring 
measurements  on  a  30-foot  antenna  may 
not  reflect  what  is  "conventional." 
Requiring  the  truck's  antenna  to  face  the 
direction  of  the  station's  tower  ignores 
the  reality  that  consumers'  antennas 
receive  several  stations,  and  many  do 
not  rotate  to  the  best  position  for  each 
station.  Finally,  requiring  clusters  of 
tests  and  a  100-foot  mobile  run  ignores 
the  fact  that  homes  are  stationary  and 
that  reception  may  vary  considerably 
over  a  mobile  run  on  a  nearby  street. 
The  purpose  of  the  procedure  specified 
in  the  rules  is  not  to  determine  the 
receivability  of  a  signal  at  a  single  spot, 
but  to  determine,  through  measurements 
at  a  series  of  grid  intersections  over  a 
community,  the  nature  of  service  to  the 
community.  The  Miami  court  ruled  that 
the  signal  strength  test  should  be 
"conducted  in  accordance  with  the 
procedures  outlined  in  the  Declaration 
of  Jules  Cohen,  filed  on  March  11. 
1997,"  which  "was  based  on  that 
prescribed  by  the  FCC  in  47  CFR 
73.686."  At  an  accessible  road  closest  to 
a  household,  a  100-foot  mobile  nm  is 
made  with  a  conventional  rooftop 
antenna  elevated  to  30  feet.  During  the 
run.  a  station's  field  intensity  is 


recorded  and 
computer.  Ai 
with  the  aid  ( 
permits  the  e 
minimum,  ar 
found,  togeth 
deviation.  Mi 
standard  dev 
least  signal  ii 
at  the  specifi 
In  contrast.  E 
strength  test 
on  a  single  pi 
involving  pl£ 
outdoor  roofi 
feet  of  the  ho 
of  the  roof.  T 
maximize  si^ 
local  station 
most  often.  A 
household  a 
antenna,  and 
attached  to  d 
splitters  the  < 
multiple  tele 
measuremen 
signal  strengi 
is  relocated  a 
utilized  until 
achieved.  Re 
approximate! 
period  of  fivf 
signal  streng' 
than  the  Grac 
threshold  as 
and  the  FCC, 
deemed  an  " 
eligible  to  re< 
signals. 

40.  We  see 
modification 
methodology 
methodology 
strength.  An; 
lead  to  a  test 
use  and  inex 
economicalh 
and  for  const 
on  what  qua! 
outdoor  roof 
different  ant( 
parts  of  the  c 
farther  from 
What  special 
multiple  dw( 
("MDUs")  fai 
conventional 
antenna?  She 
methodology 
MDUs?  Does 
rooftop  recei 
rotor?  How,  i 
B  criterion  o: 
fringe  areas  i 
"oonventioni 
note,  how  dc 
and  accurac) 
How  do  we  c 


» 

Federal  Register /Vol.  63,  No.  234 /Monday,  December  7,  1998 /Proposed  Rules  67447 


recorded  and  the  data  is  stored  in  a 
computer.  Analysis  of  the  data,  made 
with  the  aid  of  a  computer  program, 
permits  the  extraction  of  the  maximvun, 
minimum,  and  median  field  intensity 
found,  together  with  the  standard 
deviation.  Median  field  intensity  minus 
standard  deviation  is  a  measure  of  the 
least  signal  intensity  likely  to  be  foimd 
at  the  specific  location  of  the  household. 
In  contrast,  EchoStar  proposed  a  signal 
strength  test  that  focuses  more  directly 
on  a  single  point  at  a  household, 
involving  placement  of  a  conventional 
outdoor  rooftop  antenna  within  three 
feet  of  the  home  and  raised  to  the  height 
of  the  roof.  The  antenna  is  oriented  to 
maximize  signal  strength  for  the  one 
local  station  that  the  consiuner  watches 
most  often.  A  length  of  standard 
household  cable  is  attached  to  the 
antenna,  and  a  number  of  splitters  are 
attached  to  duplicate  the  number  of 
splitters  the  consumer  uses  to  service 
multiple  televisions.  A  signal 
measurement  is  then  conducted.  If  the 
signal  strength  is  not  stable,  the  antenna 
is  relocated  and  the  same  procediu^ 
utilized  until  a  stable  signal  strength  is 
achieved.  Readings  are  taken 
approximately  every  thirty  seconds  for  a 
period  of  five  minutes.  If  any  of  the 
signal  strength  readings  register  less 
than  the  Grade  B  signal  strength 
threshold  as  established  by  Congress 
and  the  FCC,  the  consumer  will  be 
deemed  an  "unserved  household" 
eligible  to  receive  distant  network 
signals. 

40.  We  seek  comment  on  the 
modification  of  the  ciurent  testing 
methodology  or  the  creation  of  a  new 
methodology  for  measuring  signal 
strength.  Any  recommendations  should 
lead  to  a  test  that  is  relatively  easy  to 
use  and  inexpensive  enough  to  make  it 
economically  practical  for  the  industry 
and  for  consumers.  We  seek  comment 
on  what  qualifies  as  "a  conventional 
outdoor  rooftop  receiving  antenna."  Are 
different  antennas  required  for  different 
parts  of  the  country,  or  as  one  moves 
farther  fi-om  a  television  transmitter? 
What  special  problems  do  viewers  in 
multiple  dwelling  unit  buildings 
("MDUs")  face  in  gaining  access  to  a 
conventional  outdoor  rooftop  television 
antenna?  Should  the  testing 
methodology  be  different  for  high-rise 
MDUs?  Does  "conventional  outdoor 
rooftop  receiving  antenna"  include  a 
rotor?  How,  if  at  all,  should  the  Grade 
B  criterion  of  typical  of  outlying  or  near- 
fringe  areas  influence  the  concept  of 
"conventional"  antenna?  On  another 
note,  how  do  we  ensure  the  objectivity 
and  accm-acy  of  any  signal  strength  test? 
How  do  we  do  so  without  making  the 


test  more  difficult,  impractical,  or 
expensive?  How  should  antenna  height 
be  measured?  Should  antenna  height  be 
set  at  30  feet,  should  it  be  five  feet  above 
the  roof,  or  something  else?  Should  the 
measurement  be  related  to  the 
placement  of  the  satellite  receiver  in 
situations  where  the  satelhte  and  local 
signal  antennas  are  integrated?  If 
antenna  designs  are  improved  over 
those  historically  available  so  that  the 
definition  of  "conventional"  changes, 
how  should  that  be  accommodated  in 
the  measurement  process?  How  should 
we  accoimt  for  the  challenges  of  raising 
a  rooftop  antenna  in  multiple  dwelling 
units?  How  should  the  test  account  for 
rotation,  or  lack  of  rotation,  of  antennas 
that  receive  the  signals  of  several 
stations?  What  type  and  calibration  of 
measurement  equipment  is  needed? 
How  can  the  process  account  for  the 
variations  of  signal  level  over  the  course 
of  a  day  or  with  seasonal  changes? 

C.  Other  Issues 

41.  We  seek  conunent  on  whether  the 
lack  of  an  established  methodology  for 
measuring  Grade  B  signal  intensity  at 
individual  households  has  hampered 
the  effective  functioning  of  the  SHVA. 
In  particular,  we  note  that  the  SHVA 
contains  a  "loser  pays"  mechanism  that 
allows  recovery,  in  any  civil  action,  of 
signal  measurement  costs  at  a 
subscriber's  household.  (17  CFR 
119(a)(9).)  Under  the  SHVA,  if  a 
network  station  questions  whether  a 
particular  subscriber  is  imserved,  an 
actual  measurement  at  the  subscriber's 
household  may  result.  If  the  household 
is  unserved,  the  broadcast  station  must 
pay  for  the  meas\u«ment;  if  the 
household  is  served,  the  satellite  carrier 
must  pay.  We  believe  that  the  loser  pays 
mechanism,  if  used  even  in  the  absence 
of  a  civil  action,  would  substantially 
alleviate  the  cost  burden  of  actual  signal 
measurements  by  giving  both  parties  an 
economic  incentive  to  avoid  actual 
measurements  in  most  circumstances. 
We  seek  comment  on  whether  parties  ■ 
are  making  use  of  the  "loser  pays" 
mechanism.  If  they  are  not,  why  not? 
Can  and  should  we  establish  rules  or 
poUcies  that  will  facilitate  their  abihty 
to  do  so?  We  also  seek  comment  on 
whether  the  loser  pays  mechanism, 
combined  with  a  predictive  model  that 
would  minimize  the  need  for  individual 
testing  in  most  cases,  would  faciUtate 
the  effective  functioning  of  the  Act. 

42.  We  also  seek  comment  on  whether 
we  can  and  should  adopt  a  procedure 
similar  to  the  SHVA's  expired 
transitional  "loser  pays"  mechanism. 
(17  CFR  119(a)(8)(B)(ii)  and  (C)(ii).). 
Does  that  provision  represent  a 
workable  system  for  allocating  burdens 


of  proof,  and  appropriate  incentives  to 
challenge  a  presumptive  rule,  in 
determining  who  is  and  who  is  not  an 
luiserved  household?  Establishing  a 
system  based  on  an  initial  presumption 
would  help  create  certainty  and  provide 
a  good  starting  point  for  managing  this 
issue  on  a  large  scale.  Are  there  other 
mechanisms  that  can  better  serve  the 
purposes  of  the  SHVA?  One  alternative 
might  be  the  agreement  reached 
bet\veen  broadcasters  and  two  satellite 
carriers,  Primestar  Partners  and  Netlink 
USA,  that  created  presumptive  zones  of 
served  and  unserved  households  based 
on  zip  codes.  Yet  another  alternative 
might  be  the  methodology  developed  by 
Decisionmark  Corporation  of  Cedar 
Rapids,  Iowa,  that  is  used  by  both 
PrimeTime  24  and  broadcasters  in  the 
Miami  federal  court  case.  This 
methodology  uses  a  variation  of  the 
Longley-Rice  methodology  to  determine 
whether  individual  homes  are  unserved. 
We  seek  comment  on  these  approaches. 
Are  there  additional  actions  the 
Commission  can  and  should  take  to 
make  enforcement  of  the  SHVA  more 
effective? 

4>.  Finally,  we  seek  comment  on  the 
prospect  that  the  industry  will  develop 
"local-into-local"  technology  to  serve 
every  community.  The  local-into-local 
concept  means  that  satellite  carriers 
would  provide  subscribers  with  the 
signals  of  their  local  broadcast  network 
affihates  instead  of  signals  fi'om  distant 
stations.  If  satellite  carriers  were 
allowed  to  retransmit  a  broadcast 
network  station's  signal  into  that 
station's  local  market,  then  the  risks  of 
damaging  the  goals  of  broadcast 
localism  could  be  mitigated.  Some 
satelhte  carriers  have  already  developed 
Umited  plans  for  accomplishing  local- 
into-local  service.  For  exeunple, 
EchoStar  has  a  local-into-local  option 
for  unserved  households  in  more  than  a 
dozen  television  markets,  and  Capitol 
Broadcasting  Inc.  of  Raleigh,  North 
Carolina,  has  reportedly  developed  the 
technology  to  deliver  local-into-local 
service  for  most,  if  not  all,  television 
markets.  We  note  that  some  interested 
parties  have  argued  that  a  local-into- 
local  extension  of  the  compulsory 
Ucense  in  the  current  copyright  laws 
might  obviate  the  need  for  Commission 
action  in  this  area.  The  Commission,  of 
course,  lacks  the  statutory  authority  to 
create  such  an  extension.  However, 
section  335(a)  of  the  Communications 
Act  of  1934  instructs  the  Commission  to 
"examine  the  opportunities  that  the 
establishment  of  direct  broadcast 
satelhte  service  provides  for  the 
principle  of  localism  under  this  Act, 
and  the  methods  by  which  such 
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principle  may  be  served  through 
technological  and  other  developments 
in,  or  regulation  of,  such  service."  If 
Congress  adopted  a  local-into-local 
extension  of  the  compulsory  license, 
how  'vould  such  a  change  affect  the 
need  for,  and  viability  of,  the  proposals 
in  this  rulemaking?  We  seek  comment 
on  the  feasibility— particularly  the 
technical  feasibility — of  a  local-into- 
local  option  and  on  a  time  frame  for 
implementing  this  possible  solution  to 
the  demands  for  sateUite  delivery  of 
network  station  signals. 

III.  Paperwork  Reduction  Act 

The  requirements  proposed  in  this 
Notice  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1995 
(the  "1995  Act")  and  would  impose  new 
and  modified  information  collection 
requirements  on  the  pubUc.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  ("OMB")  to 
take  this  opportunity  to  comment  on  the 
proposed  information  collection 
requirements  contained  in  this  Notice, 
as  required  by  the  1995  Act.  Public 
comments  are  due  on  or  before  30  days 
from  date  of  pubhcation  of  this  Notice 
in  the  Federal  Register.  OMB  comments 
are  due  on  or  before  60  days  from  date 
of  publication  of  this  Notice  in  the 
Federal  Register.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  thej)roper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  would  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  b^den  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None.  This  is 
a  new  collection. 

Title:  Satellite  Dehvery  of  Network 
Signals  to  Unserved  Households  for 
Purposes  of  the  Satellite  Home  Viewer 
Act. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  848.  The 
proposed  action  in  this  NPRM  applies  to 
entities  providing  DBS  service. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Communications  Services,  Not 
Elsewhere  Classified  that  could 
potentially  fall  into  the  DBS  category. 

Estimated  Time  Per  Response:  Two 
hours. 


Frequency  of  Response:  On  occasion. 

Total  Annual  Burden  to  Respondents: 
2,000,000  hours.  At  this  time  the 
Commission  provides  broad  estimates  of 
the  annual  paperwork  burden  resulting 
from  the  proposed  new  and  modified 
information  collection  requirements 
contained  in  this  Notice.  Based  on 
comments  received  in  this  proceeding, 
the  Commission  will  be  in  a  position  to 
provide  more  accurate  paperwork 
burden  estimates  upon  adoption  of  final 
rules,  hi  our  current  estimates,  we 
define  a  response  to  the  proposed 
information  collection  requirements  as 
including  the  burden  to  conduct  signal 
strength  measurements  at  individual 
households  or  by  using  predictive 
models;  to  report  measurement  findings 
to  appropriate  parties;  and  to  keep 
records  of  such  findings.  We  estimate 
that  as  many  as  one  million  responses 
will  be  typically  be  initiated  in  the 
course  of  a  year.  Each  response  is 
estimated  to  entail  a  burden  of  two 
hours. 

1,000,000  responses  x  2  hours  each  = 
2,000,000  hours. 

Total  Annual  Cost  to  Respondents: 
$500,000.  Cost  to  respondents  is  defined 
as  capital,  start-up,  operation  and 
maintenance  costs  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  The 
DBS  industry  has  conducted  signal 
strength  measurements  and  has  reported 
the  findings  of  such  measurements  for 
several  years  pursuant  to  requirements 
set  forth  by  the  Satellite  Home  Viewer 
Act;  therefore  the  Commission  foresees 
no  additional  capital  or  start-up  costs  as 
a  result  of  proposals  contained  in  this 
Notice.  However,  here  we  account  for 
postage  and  stationery  costs  inciured  by 
entities  at  an  estimated  50  cents  per 
response.  1,000,000  responses  x  50 
cents  =  $500,000. 

Needs  and  Uses:  The  information 
gathered  as  part  of  Grade  B  signal 
strength  tests,  as  proposed,  will  be  used 
to  indicate  whether  a  consumers  are 
"unserved"  by  over-the-air  network 
signals.  Parties  using  this  information 
will  include  consumers,  the 
Commission,  and  the  satellite  and 
broadcasting  industries. 

rV.  Initial  Regulatory  Flexibility 
Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA")  (5  CFR  603),  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  proposed  action  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 


and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided 
above.  The  Commission  will  send  a 
copy  of  this  NPRM,  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  ("SBA") 
and  to  Congress. 

A.  Need  for,  and  Objective  of  the  NPRM 
In  this  NPRM.  the  Commission 

responds  to  Petitions  for  Rulemaking 
filed  by  the  National  Rural 
Telecommunications  Cooperative  and 
EchoStar  Communications  Corporation 
requesting  that  the  Commission  address 
the  methods  for  determining  whether  a 
household  is  "unserved"  by  network 
television  stations  for  purposes  of  the 
1988  Satellite  Home  Viewer  Act  (17  CFR 
119). 

B.  Legal  Basis 

This  NPRM  is  authorized  under 
sections  1,  4(i).  4(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  CFR  151,  154(i),  and  154(j) 
and  section  119(d)(10)(a)  of  the 
Copyright  Act.  17  CFR  119(d)(10)(a). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
NPRM  Will  Apply 

The  RFA  directs  the  Commission  to 
provide  a  description  of  and,  where 
feasible,  and  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  action.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization."  and  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  Under  the 
Small  Business  Act.  a  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  The  proposed 
action  in  this  NPRM  will  affect 
television  broadcasting  licensees  and 
DBS  operators. 

Television  Stations 


The  policies  and  proposed  action  in 
this  NPRM  will  apply  to  television 
broadcasting  licensees,  and  potential 
licensees  of  television  service.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business 
(Standard  Industrial  Code  ("SIC")  4833 
(1996)).  Television  broadcasting  stations 
consist  of  estabhshments  primarily 
engaged  in  broadcasting  visual  programs 
by  television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
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are  establishments  primarily  engaged  in 
television  broadcasting  and  that 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  SIC  7812  (Motion 
Picture  and  Video  Tape  Production)  and 
SIC  7922  (Theatrical  Producers  and 
Miscellaneous  Theatrical  Services 
(producers  of  Uve  radio  and  television 
programs).  There  were  1,509  television 
broadcasting  stations  operating  in  the 
nation  in  1992.  That  niunber  has 
remained  fairly  constant  as  indicated  by 
the  approximately  1,579  operating  full 
power  television  broadcasting  stations 
in  the  nation  as  of  May  31, 1998.  In 
addition,  as  of  October  31,  1997,  there 
were  1 ,880  low  power  television 
broadcasting  ("LPTV")  broadcasting 
stations  that  may  also  be  affected  by  our 
proposed  rule  changes.  Given  the  nature 
of  LPTV  stations,  we  will  presume  that 
all  LPTV's  qualify  as  small  entities.  For 
1992  the  number  of  television 
broadcasting  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1,155 
establishments. 

Thus,  the  proposed  action  will  affect 
many  of  the  approximately  1,574 
television  broadcasting  stations; 
approximately  1,200  of  those  stations 
are  considered  small  businesses.  Given 
the  nature  of  LPTV  stations,  we  will 
presimie  that  all  LPTV's  qualify  as  small 
entities.  These  estimates  may  overstate 
the  number  of  small  entities  because  the 
revenue  figures  on  which  they  are  based 
do  not  include  or  aggregate  revenues 
from  non-television  affiliated 
companies. 

In  addition  to  owners  of  operating 
television  broadcasting  stations,  any 
entity  who  seeks  or  desires  to  obtain  a 
television  broadcasting  license  may  be 
affected  by  the  proposed  action 
contained  in  this  item.  The  number  of 
entities  that  may  seek  to  obtain  a 
television  broadcasting  license  is 
unknown.  We  invite  comment  as  to 
such  number. 

DBS 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite  or  DBS  service  applicants 
or  licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  Conmiunications  Services, 
Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts  (SIC  Code  4899).  According  to 
Census  Bureau  data,  there  are  848  firms 
that  fall  under  the  category  of 
Commimications  Services,  Not 


Elsewhere  Classified  that  could 
potentially  fall  into  the  DBS  category.  Of 
those,  approximately  775  reported 
annual  receipts  of  $11  million  or  less 
and  qualify  as  small  entities.  The 
proposed  action  in  this  NPRM  applies  to 
entities  providing  DBS  service.  Small 
businesses  do  not  have  the  financial 
ability  to  become  DBS  licensees  because 
of  the  high  implementation  costs 
associated  with  satelUte  services. 
Because  this  is  an  established  service, 
however,  with  limited  spectrum  and 
orbital  resources  for  assignment,  we 
estimate  that  no  more  than  fifteen 
entities  will  be  Commission  licensees 
providing  these  services.  Therefore, 
because  of  the  high  implementation 
costs  and  the  Umited  spectrum 
resources,  we  do  not  believe  that  small 
entities  will  be  impacted  by  proposed 
action  in  this  NPRM. 

D.  Description  of  Projected  Reporting, 
Record-keeping,  and  Other  Compliance 
Requirements 

There  may  be  reporting,  record- 
keeping, and  compliance  requirements 
for  television  broadcasting  stations  and 
DBS  operators  in  the  form  of  testing, 
record-keeping,  and  reporting,  if  the 
Commission  adopts  any  rule  changes  as 
a  resuh  of  this  NPRM.  We  solicit 
comments  on  how  these  projected 
requirements  may  be  eUminated, 
reduced,  or  streamlined. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

In  discussing  the  proposed  action 
contained  in  this  NPRM,  we  have 
attempted  to  minimize  the  bm-dens  on 
all  entities.  We  seek  comment  on  the 
impact  of  our  proposed  action  on  small 
entities  and  on  any  possible  alternatives 
that  would  minimize  its  impact  on 
small  entities. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rule  Changes 

None. 
Ordering  Clauses 

It  is  ordered  that,  pursuant  to  sections 
1,  4(i),  4(j)  of  the  Communications  Act 
of  1934,  as  amended,  47  CFR  151, 
154(i),  and  154(j);  and  section 
119(d)(10)(a)  of  the  Copyright  Act,  17 
CFR  119{d)(10)(a),  notice  is  hereby 
given  of  proposed  amendments  to  Part 
73,  in  accordance  with  the  proposals, 
discussions  and  statements  of  issues  in 
this  Notice  of  Proposed  Rulemaking, 
and  that  comment  is  sought  regarding 
such  proposals,  discussions  and 
statements  of  issues.  It  is  further  orde'^d 
that  the  Commission's  Office  of  Public 


Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-32397  Filed  12-2-98;  12:21  pml 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-209;  RM-9406] 

Radio  Broadcasting  Services;  De 
Ridder,  LA 

AGEriCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Willis  Broadcasting 
Corporation,  licensee  of  Station 
KEAZ(FM),  Channel  269A,  De  Ridder, 
Louisiana,  proposing  the  substitution  of 
Channel  250A  for  Channel  269A  at  De 
Ridder  and  modification  of  the  license 
for  Station  KEAZ(FM)  accordingly. 
Coordinates  for  Channel  250A  at  De 
Ridder  30-52-43  and  93-17-25. 

As  the  petitioner's  modification 
proposal  seeks  an  equivalent  chaimel 
substitution,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  250A  at  De  Ridder, 
Louisiana. 

DATES:  Comments  must  be  filed  on  or 
before  January  19,  1999,  and  reply 
comments  on  or  before  February  3, 
1999. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  C. 
Trent,  Esq.,  Putbrese  Hunsaker  &  Trent, 
P.C,  100  Carpenter  Drive,  Suite  100, 
P.O.  Box  217,  Sterling,  VA  20167-0217. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-;2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-209,  adopted  November  18,  1998, 
and  released  November  27,  1998.  The 
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full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC*s  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  98-32365  Filed  12^1-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  113098B] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce 

ACTION:  Pubhc  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  has 
scheduled  a  1-day  meeting  to  take 
action  on  the  Spiny  Dogfish  Fishery 
Management  Plan  (FMP). 
DATES:  The  meeting  will  be  held  at  9:30 
a.m.  on  Thursday.  December  17. 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Colonial  Hotel.  427  Walnut 
Street,  Wakefield,  MA  01880;  telephone 
(781)  245-9300.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 


Council,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone  (781) 231-0422. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Ho;yard,  Executive  Director.  New 
England  Fishery  Management  Council; 
telephone  (781)  231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
Council  intends  to  discuss  and  approve 
the  FMP,  which  has  been  prepared 
jointly  with  the  Mid-Atlantic  Fishery 
Management  Council. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
vdth  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  1. 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  98-32430  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
no.  111998A] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies  Fishery, 
Atlantic  Sea  Scallop  Fishery,  and 
Atlantic  Salmon  Fishery;  Fishery 
Management  Plan  (FMP)  Amendments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Amendment  to  a  notice  of 
availability  of  an  omnibus  amendment 
to  FMPs;  request  for  comments. 


SUMMARY:  On  December  1. 1998,  NMFS 
published  a  notice  of  availability  (NOA) 
of  an  omnibus  amendment  that 
included  Amendment  11  to  the 
Northeast  Muhispecies  FMP, 
Amendment  9  to  the  Atlantic  Sea 
Scallop  FMP,  and  Amendment  1  to  the 
Atlantic  Sahnon  FMP.  The  NOA 


described  the  Essential  Fish  Habitat 
(EFH)  measures  contained  in  the 
omnibus  amendment.  In  addition  to  the 
EFH  measures.  Amendment  1  to  the 
Atlantic  Salmon  FMP  includes  a 
discussion  of  an  overfishing  definition 
and  an  aquaculture  framework 
adjustment  process  for  Atlantic  salmon. 
This  notice  informs  the  public  that  these 
additional  measures  are  under  review 
by  the  Secretary  of  Commerce 
(Secretary)  and  invites  pubfic  comment. 
DATES:  Pubhc  comments  must  be 
received  on  or  before  February  1,  1999. 
ADDRESSES:  Comments  on  this 
amendment  should  be  sent  to  Jon  C. 
Rittgers.  Acting  Regional  Administrator, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  outside  of 
the  envelope:  "Comments  on  Essential 
Fish  Habitat  Amendment." 

Copies  of  the  amendment  and  the 
environmental  assessment  are  available 
from  Paul  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  M.  Kurland,  Assistant  Habitat 
Program  Coordinator,  978-281-9204. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1998.  NMFS  pubhshed  a 
notification  in  the  Federal  Register  (63 
FR  66110)  announcing  that  the  New 
England  Fishery  Management  Council 
submitted  for  review  and  approval  by 
the  Secretary  an  omnibus  amendment 
containing  EFH  provisions  that  would 
implement  the  requirements  of  section 
303(a)(7)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  The  omnibus  amendment  describes 
and  identifies  EFH  for  specified 
fisheries,  discusses  measures  to  address 
the  effects  of  fishing  on  EFH,  and 
identifies  other  actions  for  the 
conservation  and  enhancement  of  EFH. 
The  amendment  includes  no  new 
fishery  management  measures,  so  no 
regulations  are  proposed. 

In  addition  to  EFH  information. 
Amendment  1  to  the  Atlantic  Salmon 
FMP  also  contains  information  related 
to  the  overfishing  definition  for  Atlantic 
salmon  and  an  aquaculture  framework 
adjustment  process  for  the  Atlantic 
Salmon  FMP.  Because  the  December  1, 
1998  notice  did  not  specifically  indicate 
that  these  measures  were  included  in 
Amendment  1  to  the  Atlantic  Salmon 
FMP,  this  notice  informs  the  public  that 
these  additional  measures  are  under 
Secretarial  review  for  approval, 
disapproval,  or  partial  approval,  and 
invites  public  comment.  To  be 
considered,  comments  must  be  received 
by  February  1, 1999. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  Deceml 
Richard  W.  Sure 

Acting  Director,  ( 
Fisheries,  Nation 
[FR  Doc.  98-325 
BILLING  CODE  351  fr 
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Dated:  December  2. 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-32532  Filed  12-3-98;  4:16  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  to  Seek  Approval  to 
Collect  Information 

AGENCY:  Economic  Research  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  annoimces  the 
Economic  Research  Service's  intention 
to  request  approval  for  collection  of  new 
information  from  State  officials  on  the 
services,  work  slots,  participants  and 
expenditures  of  their  Food  Stamp 
Employment  and  Training  (E&T) 
programs.  These  data  will  be  used  to 
assess  changes  in  State  Food  Stamp  E&T 
programs  after  implementation  of  the 
Balanced  Budget  Act  of  1997  and  will 
be  compiled  in  a  mandated  report  to 
Congress  on  "State  Use  of  Funds  to 
Increase  Work  Slots  for  Food  Stamp 
Recipients." 

DATES:  Written  comments  on  this  notice 
must  be  received  by  February  5, 1999  to 
be  asSured  of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
David  M.  Smallwood,  Deputy  Director 
for  Food  Assistance  Research,  Food  and 
Rural  Economics  Division,  Economic 
Research  Service,  U.S.  Department  of 
Agriculture,  1800  M  Street  NW,  Room 
2130,  Washington,  DC  20036-5831, 
202-694-5466. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  on  State  Use  of  Funds  to 
Increase  Work  Slots  for  Food  Stamp 
Recipients. 


Type  of  Request:  Approval  to  collect 
new  inform  tion  on  State  Food  Stamp 
Employment  and  Training  programs. 

Abstract:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  imposed  work  requirements 
and  a  three  month  time  limit  on  able- 
bodied  adults  without  dependents 
(ABAWDs)  in  the  Food  Stamp  Program. 
In  1997,  Congress  included  a  provision 
in  the  Balanced  Budget  Act  of  1997 
(BBA)  that  had  the  intention  of  directing 
new  funds  to  States  to  modify  and 
expand  the  Food  Stamp  Employment 
and  Training  (E&T)  program  in  ways 
that  would  allow  more  ABAWDs  to 
meet  the  work  requirements  and 
maintain  their  food  stamp  benefits.  The 
BBA  provision  significantly  increased 
the  funding  for  State  Food  Stamp  E&T 
programs,  allocated  the  Federal  grant 
funds  among  States  based  on  the 
number  of  ABAWDs  in  their  caseload, 
and  required  States  to  set-aside  80 
percent  of  the  allocated  grant  funds  to 
serve  ABAWDs.  In  addition,  the 
legislation  mandated  a  report  to 
Congress  on  State  use  of  the  new  BBA 
funds.  In  order  to  meet  the 
Congressional  mandate,  a  data 
collection  effort  will  need  to  be 
undertaken  to  obtain  new  information 
from  State  Food  Stamp  Agencies  that  is 
not  available  from  existing  State  reports 
to  the  Food  and  Nutrition  Service. 

Information  will  be  collected  from  all 
States  and  the  District  of  Columbia 
through  two  methods.  A  telephone 
interview  will  be  conducted  with  State 
food  stamp  directors  and  State  E&T 
managers.  The  purpose  of  this  interview 
is  to  collect  descriptive  information  on 
the  States'  food  stamp  E&T  programs.  In 
up  to  five  county-administered  States, 
where  counties  run  more  autonomous 
programs  and  States  do  not  compile 
Statewide  information  on  their  E&T 
programs,  telephone  interviews  will 
also  be  conducted  with  E&T  managers 
in  three  counties.  The  second  type  of 
data  collection  will  involve  mailing  out 
a  data  collection  form  to  be  completed 
by  a  State  E&T  official  identified  by  the 
State  food  stamp  director.  The  purpose 
of  this  mail-out  data  collection  form  is 
to  collect  numerical  data  on  E&T 
program  slots,  participants  and  costs. 
The  only  numerical  data  that  will  be 
collected  in  this  study  will  be 
information  not  already  collected  by  the 
USDA  Food  and  Nutrition  Service  as 
part  of  State  reporting  requirements.  In 


this  way  the  burden  will  be  relieved  on 
State  reporters  and  duplication  of  effort 
will  be  prevented. 

Respondents:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
217 

Estimates  of  Burden:  The  estimated 
reporting  burden  on  each  respondent 
type  is  as  follows:  (1)  Telephone 
interviews  with  State  food  stamp 
directors  will  average  20  minutes;  (2) 
telephone  interviews  with  State  Food 
Stamp  Employment  and  Training 
program  managers  will  average  40 
minutes;  (3)  telephone  interviews  with 
selected  county  E&T  managers  will 
average  40  minutes;  (4)  for  each  State, 
completion  of  the  mailed  out  data 
collection  form  will  require  designated 
State  food  stamp  agency  employees  to 
spend  an  average  of  8  hours  compiling 
data  and  filling  out  the  form  and  20 
minutes  on  the  telephone  to  review  the 
completed  form  with  the  researchers. 

Estimated  Total  Annua]  Burden  on 
Respondents:  486  hours. 

Copies  of  the  information  to  be 
collected  can  be  obtained  from  David  M. 
Smallwood,  Deputy  Director  for  Food 
Assistance  Research,  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agricuhure, 
1800  M  Street  NW,  Room  2130, 
Washington,  DC  20036-5831,  202-694- 
5466. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technology.  Comments  may  be 
sent  to:  David  M.  Smallwood,  Deputy 
Director  for  Food  Assistance  Research, 
Food  and  Rural  Economics  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture,  1800  M 
Street  NW,  Room  2130.  Washington,  DC 
20036-5831,  202-694-5466.  All 
responses  to  this  notice  will  be 


summarized  ar 
of  OMB  appro\ 
also  become  a  i 

Dated:  NovemI 
Betsey  Kuhn, 
Director,  Food  or 
[FR  Doc.  98-324 
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DEPARTMENT 

Foreign  Agrici 

Types  and  Qua 
Commodities  i 
Overseas  Und 
Agricultural  At 
in  fiscal  Year  1 

AGENCY:  Foreig 
USDA. 
ACTION:  Notice, 

summary:  On  ^ 
President  of  thi 
Corporation,  w 
of  Agriculture  : 
Agricultural  Se 
9,500  metric  to 
dry  milk  in  25 
commercially-] 
metric  tons  of  ( 
be  acquired  by 
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removal  operat 
donation  overs 
of  the  Agriculti 
amended,  durii 

FOR  FURTHER  IN 
Ira  Branson,  Di 
Support  Divisi( 
720-3573. 

Dated:  Novem'i 
Christopher  E.  G 

Vice  President,  C 
[FR  Doc.  98-324 
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Program  (TIAA 
Form. 
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be  relieved  on 
cation  of  effort 


summarized  and  included  in  the  request 
of  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  November  23, 1998. 
Betsey  Kuhn, 

Director,  Food  and  Rural  Economics  Division. 
[FR  Doc.  98-32411  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  3410-18-P 

DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  fiscal  Year  1999 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

summary:  On  November  25,  1998,  the 
President  of  the  Commodity  Credit 
Corporation,  who  is  the  Under  Secretary 
of  Agriculture  for  Fann  and  Foreign 
Agricultural  Services,  determined  that 
9,500  metric  tons  of  nonfortified  nonfat 
dry  milk  in  25  kg  domestic 
commercially-marked  bags,  50,000 
metric  tons  of  com,  and  wheat  that  may 
be  acquired  by  the  Commodity  Credit 
Corporation  (CCC)  under  its  surplus 
removal  operations  are  available  for 
donation  overseas  under  section  416(b) 
of  the  Agricultural  Act  of  1949,  as 
amended,  during  fiscal  year  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ira  Branson,  Director,  CCC  Program 
Support  Division,  FAS,  USDA,  (202) 
720-3573. 

Dated:  November  20,  1998. 
Christopher  E.  Goldthwait, 

Vice  President.  CCC. 

[PR  Doc.  98-32410  Filed  12-4-98;  8:45  am] 

BILL»(G  CODE  3410-10-M 


DEPARTIMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35) 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  Telecommunications  and 
Information  Infrastructure  Assistance 
Program  (TIAAP)  Reviewer  Information 
Form. 


Agency  Form  Numbeiis):  None 
assigned. 

OMB  Approval  Number:  0660-0010. 

Type  of  Request:  Regular 
Submission — Reinstatement. 

Burden:  50  hours. 

Number  of  Respondents:  130. 

Avg.  Hours  Per  Response:  18  minutes. 

Needs  and  Uses:  The  title  making 
appropriations  for  the  Department  of 
Commerce  and  related  agencies  in  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Bill  for 
Fiscal  Year  1999  (Pub.  L.  105-277) 
includes  provision  allowing  NTIA  to 
make  grants  to  public  and  nonprofit 
entities.  In  order  to  expedite  the  review 
of  grant  applications,  NTIA  will  use  this 
form  to  collect  information  fi-om 
individuals  interested  in  serving  as 
external  reviewers.  Information 
collected  will  be  used  to  process  stipend 
payment  and  travel  reimbursement. 

Affected  Public:  Experts  from  state 
and  local  government,  non-profit 
institutions,  and  the  private  sector. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Tim  Fain,  (202) 
395-3561. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
vdthin  30  days  of  publication  of  this 
notice  to  Tim  Fain,  OMB  Desk  Officer, 
Room  10236,  New  Executive  Office 
Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  1, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief,  Information  Officer. 
[FR  Doc.  98-32451  Filed  12-4-98;  8:45  am] 
BILUNO  CODE  3S10-S(M> 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Multi-Purpose  Application. 

Agency  Form  Number:  BXA-748P. 


OMB  Approval  Number:  0694-0088. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  9,895  hours. 

Average  Time  Per  Response:  40  to  67 
minutes  per  response. 

Number  of  Respondents:  10,693 
respondents. 

Needs  and  Uses:  This  collection  is 
required  in  compliance  with  U.S.  export 
regulations.  The  information  furnished 
by  U.S.  exporters  provides  the  basis  for 
decisions  to  grant  licenses  for  export, 
reexport,  and  classifications  of 
commodities,  goods  and  technologies 
that  are  controlled  for  reasons  of 
national  security  and  foreign  policy. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker 
(202)  .195-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  Deceml>er  2, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Cfiief  Information  Officer. 
(FR  Doc.  98-32452  Filed  12-4-98;  8:45  am) 
BILUNG  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-42&-602] 

Brass  Sheet  and  Strip  From  Germany: 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  Umits  for 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  by  120  days  the  time  limit 
of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  duty  on  brass  sheet 
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and  strip  from  Germany  covering  the 
period  March  1,  1997,  through  February 
28,  1998,  since  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930,  as  amended. 
EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Gabriel  Adler,  AD/CVD 
Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-4162  and  482- 
1442,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  1998). 

Postponement  of  Preliminary  Results  of 
Review 

On  April  24,  1998,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany,  covering  the 
period  of  March  1,  1997,  through 
February  28,  1998.  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  63  FR  20378  (April  24,  1998). 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  in  an 
administrative  review  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  Per  this  requirement,  the 
deadhne  for  the  prehminary  results  of 
this  review  would  have  been  December 
1.  1998.  However,  section  751(a)(3)(A) 
of  the  Act  provides  that  when  it  is  not 
practicable  to  complete  the  review 
within  the  specified  time  period,  the 
Department  may  extend  this  time  period 
by  120  days.  Since  the  Department  has 
determined  that  it  is  not  practicable  to 
issue  the  preliminary  results  of  this 
review  by  December  1,  1998,  the 
Department  is  extending  the  time  limit 
for  issuance  of  these  results  by  120  days. 
See  Memorandum  from  Richard  W. 
Moreland  to  Robert  S.  LaRussa,  dated 
December  1,  1998. 

In  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  plan  to  issue 


Federal  Register /Vol.  63,  No.  234 /Monday,  December  7,  1998 /Notices 


the  final  results  of  this  administrative 
review  within  120  days  after  publication 
of  the  prehminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  December  1,  1998. 

Richard  W.  Moreland. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-32434  Filed  12-4-98;  8:45  am] 

BILUNQ  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-201-S06] 

Carbon  Steel  Wire  Rope  from  Mexico: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Extension  of  Time 
Limits  For  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  or  Maureen  Flannery, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4106  or  (202)  482- 
3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351, 
62  FR  27295  (May  19,  1997). 

Background 

On  March  31,  1998,  the  Department  of 
Commerce  (the  Department)  received 
requests  from  Aceros  Camesa,  S.A.  de 
C.V.  (Camesa)  and  from  the  Committee 
of  Domestic  Steel  Wire  Rope  and 
Specialty  Cable  Manufacturers 
(Committee)  for  an  antidumping  duty 
administrative  review  of  carbon  steel 
wire  rod  from  Mexico.  On  April  24, 
1998,  the  Department  published  its 
initiation  of  this  antidumping  duty 
administrative  review  covering  the 


period  of  March  1, 1998  through 
February  28.  1998  (63  FR  20378). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Act  directs 
the  Department  to  make  a  preliminary 
determination  within  245  days  for  each 
administrative  review.  The  section 
provides,  however,  that  "if  it  is  not 
practicable  to  complete  the  review 
within  the  foregoing  time,  the 
administrative  authority  may  extend 
that  245-day  period  to  365  days.  ..." 
Because  of  the  complexities  enumerated 
in  the  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa.  Extension 
of  Time  Limit  for  the  Preliminary 
Results  of  Review  of  Steel  Wire  Rope 
from  Mexico,  dated  November  XX, 
1998,  it  is  not  practicable  to  complete 
this  review  within  the  245-day  time 
limit. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  hmit  for  the 
preliminary  results  by  90  days  to  March 
1, 1998. 

Dated:  November  24, 1998. 

Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 

|FR  Doc.  98-32444  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  3S10-DS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-301-602] 

Certain  Fresh  Cut  Flowers  From 
Colombia:  Extension  of  Time  Limit  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 


SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  in  the  administrative 
review  of  the  antidumping  order  on 
certain  fresh  cut  flowers  from  Colombia, 
covering  the  period  March  1,  1997, 
through  February  28,  1998,  since  it  is 
not  practicable  to  complete  the  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended.  19  U.S.C.  1675 
(a)(3)(A). 

EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells  or  Rosa  Jeong,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099. 14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC,  20230;  telephone  (202) 
482-6309  or  482-3853.  respectively. 
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Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
current  regulations  at  19  CFR  part  351, 
62  FR  27296  (May  19,  1997). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  21,  1998,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  Fresh  Cut 
Flowers  from  Colombia  ("Flowers"), 
covering  the  period  March  1,  1997, 
through  February  28, 1998  (63  FR 
19709).  Originally,  the  preliminary 
determination  was  due  on  December  1, 
1998  and  the  final  determination  was 
due  within  120  days  after  the 
publication  of  the  preliminary 
determination,  in  accordance  with  the 
requirements  in  section  751(a)(3)(A)  of 
the  Act  (see  below). 

Postponement  of  the  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
of  the  Act  allows  the  Department  to 
extend  this  time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  within 
245  days  because  of  the  large  number  of 
respondents  and  the  complexity  of  the 
legal  and  methodological  issues  in  this 
review. 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  February  10,  1999. 
The  deadline  for  issuing  the  final  results 
of  this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751  (a)(3)(A)  of  the  Act. 

Dated:  November  25,  1998. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement,  Group  I. 

(FR  Doc.  98-32441  Filed  12-4-98;  8:45  ami 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703] 

Granular  Polytetrafluoroethyiene  Resin 
From  Italy:  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  September  29, 1998,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  granu^ 
polytetrafluoroethyiene  resin  frorti  Italy. 
This  review  was  requested  by  Ausimont 
SpA,  a  manufacturer/exporter  of  subject 
merchandise,  for  the  period  August  1 , 
1997  through  July  31, 1998.  Ausimont 
SpA  filed  a  timely  withdrawal  of  its 
request  for  this  review  on  November  12, 
1998.  Because  no  other  interested  party 
requested  a  review,  we  are  rescinding 
this  review. 

EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  2^1ok  or  Gabriel  Adler,  Office  of 
AD/CVD  Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  £ind  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4162  and  (202) 
482-1442,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Background 

On  August  31,  1998,  Ausimont  SpA 
(Ausimont)  requested  that  the 
Department  conduct  ah  administrative 
review  of  granular 

polytetrafluoroethyiene  (PTFE)  resin 
ft-om  Italy  for  the  period  August  1,  1997 
through  July  31, 1998.  No  other 
interested  party  requested  that  the 
Department  conduct  an  administrative 
review. 

On  September  29,  1998,  the 
Department  published  in  the  Federal 


Register  a  notice  of  initiation  of 
administrative  review  with  respect  to 
Ausimont.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part;  63  FR  51893 
(September  29, 1998).  Subsequently,  on 
November  12,  1998,  Ausimont  filed  a 
letter  with  the  Department  withdrawing 
its  request  for  an  administrative  review. 

Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  will  rescind  an 
administrative  review,  in  whole  or  in 
part,  if  a  party  that  requested  a  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  There 
were  no  requests  for  administrative 
review  from  other  interested  parties, 
and  the  only  party  affected  by  the 
withdrawal  request  is  the  party  making 
the  timely  request.  Given  that  the 
review  has  not  progressed  substantially 
and  there  would  be  no  undue  burden  on 
the  parties  or  the  Department,  the 
Department  has  determined  that  it  is 
reasonable  to  accept  respondent's 
withdrawal.  Therefore,  the  Department 
is  rescinding  this  review. 

This  rescission  of  the  administrative 
review  and  notice  are  in  accordance 
with  section  751  of  the  Act  and  19  CFR 
351.213(d). 

Da'jed:  November  27, 1998. 
Richajd  W.  Moreland, 

Deputy  Assistant  Secretary,  Import 
A  dm  in  istration . 

IFR  Doc.  98-32440  Filed  12- 
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BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-5eO-807] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  Korea; 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  New  Shipper 
Administrative  Review  and  Partial 
Rescission  of  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
and  partial  rescission  of  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  Tor  the  preliminary  results  of  the 
new  shipper  administrative  review  of 
the  antidumping  duty  order  on 
polyethylene  terephthalate,  film,  sheet, 
and  strip  (PET  film)  from  Korea.  The 
Department  is  also  rescinding  the 
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review  with  respect  to  Kohap,  Ltd. 
(Kohap).  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  and  the  period  June  1, 
1997  through  May  31, 1998. 

EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement,  Group 
III.  hnport  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  telephone:  (202)  482^475  or 
482-0649,  respectively. 

Postponement  of  Preliminary  Results  of 
Review  and  Rescission  of  Review  With 
Respect  To  Kohap 

On  July  16, 1998,  the  Department 
initiated  this  new  shipper  review  of  the 
antidumping  duty  order  on  PET  film 
from  Korea,  manufactured  by  H.S. 
Industries  and  Kohap,  Ltd.  (63  FR 
38371).  The  current  deadline  for  the 
preliminary  results  is  January  12, 1999. 
We  have  determined  that  this  review  is 
extraordinarily  complicated,  and  that 
we  are  unable  to  complete  it  vdthin  the 
original  timeframe.  (See  Memorandum 
to  the  File  dated  November  24,  1998.) 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  is  now  due  no 
later  than  May  12,  1999.  The  deadline 
for  issuing  the  final  results  will  be  no 
later  than  90  days  from  the  publication 
of  the  preliminary  results. 

On  August  21,  1998,  Kohap  withdrew 
its  request  for  a  new  shipper 
administrative  review.  Accordingly,  we 
are  rescinding  this  new  shipper  review 
with  respect  to  Kohap.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  we  will  instruct  the  U.S. 
Customs  Service  to  require  cash 
deposits  on  all  shipments  of  PET  film 
manufactured  by  Kohap  and  entered  or 
withdrawn  from  warehouse. 

This  notice  is  in  accordance  with 
Section  751(a)(2)(B)(iv)  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C. 
1675{a)(2)(B)(iv)). 

Dated:  November  29. 1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement,  Group  HI. 

[FR  Doc.  98-32442  Filed  12-4-98;  8:45  am) 

BILUNG  CODE  3510-05-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-807] 


Polyettiylene  Terephttialate,  Film, 
Sheet,  and  Strip  From  Korea; 
Postponement  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  Korea.  The  review  covers 
two  manufacturers/exporters  of  the 
subject  merchandise  and  the  period 
June  1,  1997  through  May  31,  1998. 
EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement,  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230.  telephone:  (202)  482-4475  or 
482-0649.  respectively. 

Postponement  of  Preliminary  Results  of 
Review 

On  July  28. 1998.  the  Department 
initiated  this  administrative  review  of 
the  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  Korea.  (63  FR  40258). 
The  current  deadline  for  the  preliminary 
results  is  March  2.  1999.  We  determine 
that  it  is  not  practicable  to  complete  this 
review  within  the  original  time  frame. 
(See  Memorandum  to  the  File  dated 
November  24,  1998.) 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  due  no  later  than  June  30, 1999. 
The  deadUne  for  issuing  the  final  results 
of  this  review  will  be  no  later  than  120 
days  from  the  publication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  November  21. 1998. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement.  Group  III. 

IFR  Doc.  98-32443  Filed  12-4-98;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-583-827] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan; 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  administrative  review  of  the 
antidumping  duty  order  on  static 
random  access  memory  semiconductors 
from  Taiwan.  In  accordance  with  19 
CFR  351.214(d),  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  December  7.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Sergio  Gonzalez, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
D.C.  20230;  telephone  (202)  482-1776  or 
482-1779,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(62  FR  27295.  May  19.  1997). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  received  a  timely 
request  from  Giga  Semiconductor  Inc. 
(GSI  Technology),  in  accordance  with 
19  CFR  351.214(d).  for  a  semiannual 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  static  random 
access  memory  semiconductors 
(SRAMS)  from  Taiwan,  which  has  an 
October  semiannual  anniversary  date. 
GSI  Technology  (the  respondent)  has 
certified  in  its  October  15,  1998,  and  its 
November  20,  1998,  submissions  to 
Department  that  it  did  not  export 
SRAMS  to  the  United  States  for  sale 
during  the  period  of  investigation  (POI) 
and  that  it  is  not  affifiated  with  any 
exporter  or  producer  which  did  export 
SRAMS  for  sale  during  the  POI. 
According  to  19  CFR  351.214(b)(2)(i),  a 
person  may  request  a  new  shipper 
review  if  the  person  did  not  export 
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subject  merchandise  to  the  United 
States  during  the  POI.  GSI  Technology's 
new  shipper  request  indicates  that  it  did 
export  subject  merchandise  during  the 
POI.  However,  GSI  Technology  certified 
that  such  exports  were  samples  used  for 
customer  qualification  purposes  and 
were  never  sold.  Because  GSI 
Technology's  exports  were  never  sold, 
we  have  determined  that  they  were  not 
"exports"  within  the  meaning  of  19  CFR 
351.214(b)(2)(i).  Thus,  GSI  Technology 
qualifies  as  a  new  shipper.  However, 


GSI  Technology's  claim  that  the 
merchandise  it  exported  during  the  POI 
was  never  sold  is  subject  to  verification. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(b),  and  based  on  information  on 
the  record,  we  are  initiating  the  new 
shipper  review  as  requested.  ' 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 


order  on  SRAMS  from  Taiwan.  Under 
section  751(a)(2)(B)(iv)  of  the  Act  and  19 
CFF.351.214(i),  the  Secretary  will  issue 
preliminary  results  of  this  review  within 
180  days  after  the  date  on  which  the 
revi6w  is  initiated  and  will  issue  the 
final  results  of  the  review  within  90 
days  after  issuance  of  the  preliminary 
result.  In  accordance  with  our  practice, 
all  other  provisions  of  19  CFR  351.214 
will  apply  to  GSI  Technology 
throughout  the  duration  of  this  new 
shipper  review. 


Antidumping  duty  proceeding 


Period  to  be  reviewed 


Taiwan:  Static  Random  Access  Memory  Semiconductors,  A-583-827  Giga  Semiconductor  Inc 


10/01/97-09/30/98 


'  We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  seciuity  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  the  above- 
listed  company.  This  action  is  in 
accordance  with  19  CFR  351.214(e)  and 
(j)(3). 

Interested  parties  that  need  access  to 
the  proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  November  30, 1998. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

|FR  Doc.  98-32437  Filed  12-4-98;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[C-633-816] 

Preliminary  Negative  Countervailing 
Duty  Determination:  Elastic  Rubber 
Tape  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Suresh  Maniam,  Office 
I,  AD/CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 


(202)  482-2815  or  482-0176, 
respectively. 

Preliminary  Determination 

The  Department  of  Commerce 
preliminarily  determines  that  no 
countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
elastic  rubber  tape  from  India. 

Petitioners 

The  petition  in  this  investigation  was 
filed  on  August  18,  1998.  The 
petitioners  are  Fulflex,  Inc., 
Middletown,  Rhode  Island;  Elastomer 
Technologies  Group,  Inc.,  Stuart, 
Virginia;  and  RM  Engineered  Products, 
Inc.,  North  Charleston,  South  Carolina 
("the  petitioners"). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (see 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Elastic  Rubber  Tape 
fi-om  hidia,  63  FR  49549  (September  16, 
1998)),  the  following  events  have 
occurred.  On  September  18, 1998,  emd 
October  15,  1998,  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  India  ("GOI")  and 
the  only  known  producer  and  exporter 
of  the  subject  merchandise,  Garware 
Elastomerics,  Ltd.  ("GEL").  On 
November  3  and  November  13,  1998,  we 
issued  supplemental  questionnaires  to 
GEL  and  the  GOI,  respectively. 

We  received  questionnaire  responses 
from  the  GOI  and  GEL  on  November  9, 
1998,  and  a  supplemental  questionnaire 
response  fi-om  GEL  on  November  16, 
1998. 

On  October  30,  1998,  we  postponed 
the  preliminary  determination  of  this 
investigation  until  November  30,  1998. 
(See  Notice  of  Postponement  of  Time 
Limit  for  Countervailing  Duty 
Investigation:  Elastic  Rubber  Tape  from 
India,  63  FR  601762.) 


Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  ("the  POI")  is 
GEL's  1997  fiscal  year  from  April  1, 
1997  through  March  31,  1998. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness,  and  Vb  inches 
to  IVs  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in  swim 
wear  and  underwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Uhless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA"),  effective 
January  1,  1995  ("the  Act").  The 
Department  of  Commerce  ("the 
Department")  is  conducting  this 
investigation  in  accordance  with  section 
701  of  the  Act.  All  other  references  are 
to  the  Department's  regulations  codified 
at  19  CFR  Part  351  (1997),  unless 
otherwise  indicated. 

Injury  Test 

Because  India  is  a  "Subsidies 
Agreement  Coimtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
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India  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
October  15.  1998.  the  ITC  published  its 
preliminary  determination  finding  that 
there  Is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
the  subject  merchandise  from  India  (see 
63  FR  55407  (October  15,  1998)). 

Affiliated  Company 

In  accordance  with  section  771(33)  of 
the  Act,  the  Department  considers  the 
following  persons  to  be  affihated  or 
affiliated  persons:  (1)  Members  of  a 
family;  (2)  any  officer  or  director  of  an 
organization  and  such  organization;  (3) 
partners;  (4)  employer  and  employee;  (5) 
any  person  directly  or  indirectly 
owning,  controUing,  or  holding  with 
power  to  vote,  five  percent  or  more  of 
the  outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization; 
(6)  two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  any 
person;  and  (7)  any  person  who  controls 
any  other  person  and  such  other  person. 

In  cases  when  a  company  under 
investigation  is  affiliated  with  another 
company,  the  Department  will  require 
the  affiliated  company  to  respond  to  a 
countervailing  duty  questionnaire,  if  (1) 
that  company  produces  the  subject 
merchandise  or  (2)  that  company  is 
related  to  the  company  under 
investigation,  and  financial  transactions 
on  terms  inconsistent  with  commercial 
considerations  have  occurred  between 
them.  Normally,  we  consider  companies 
to  be  related,  if  they  prepare 
consolidated  financial  statements  or  if 
one  of  the  companies  has  at  least  20 
percent  owmership  in  the  other.  (See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  ("Pasta") 
from  Italy,  61  FR  30288,  30290  (June  14, 
1996).)  If  an  affiliated  company,  which 
is  related  to  the  company  under 
investigation  and  has  had  financial 
transaction  on  terms  inconsistent  with 
commercial  considerations  with  that 
company,  is  found  to  have  benefitted 
from  subsidies  during  the  POI,  the 
Department  will  attribute  a  portion  of 
these  subsidies  to  the  company  under 
investigation. 

In  this  case,  based  on  proprietary 
information  in  GEL's  November  9,  1998 
questionnaire  response  and  its 
November  16,  1998  supplementary 
questionnaire  response,  we  have 
preliminarily  determined  that  GEL  is 
related  to  its  affiliate  through  direct  and 
indirect  stock  ownership  and  through 
shared  board  members.  In  addition,  GEL 
reported  that  financial  transactions  have 
taken  place  between  the  two  companies. 


During  GEL's  start  up  in  1995,  the 
affiliated  company  supplied  technical 
advice  to  GEL.  It  has  also  provided 
loans  and  loan  guarantees  to  GEL.  In 
addition,  the  affiliated  company 
provided  certain  machinery  and 
equipment  to  GEL  during  its  start  up 
year  and,  oh  limited  occasions,  certain 
inputs  to  production.  GEL  claims  that 
the  machinery,  inputs  to  production, 
loans  and  technical  advise  have  been 
provided  to  it  on  market  terms  and,  in 
support  of  its  claim,  has  referred  to  an 
annexure  to  its  1997  audited  financial 
statements.  In  this  annexure,  the 
auditors  stated  that  the  prices  and  terms 
for  GEL  purchases  and  sales  of  goods, 
materials,  and  services  are  reasonable 
based  on  the  prices  prevailing  in  the 
market.  The  auditors  qualify  this 
statement,  however,  indicating  that  it 
does  not  apply  to  those  goods,  materials, 
and  services  for  which  comparable 
quotations  were  not  available  because  of 
the  specialized  nature  of  the  goods, 
materials,  and  services.  Regarding  the 
loans  and  loan  guarantees  received  by 
GEL,  the  auditors  stated  that  the  interest 
rate  and  other  terms  on  loans  from 
companies  and  other  parties  were  not 
prejudicial  to  the  interest  of  GEL. 

Based  on  the  auditors'  statements  and 
other  information  cmrently  on  the 
record,  we  are  unable  to  preliminarily 
conclude  that  the  financial  transactions 
between  GEL  and  its  affiliate  are  on 
terms  consistent  with  commercial 
considerations.  In  the  case  of  goods, 
materials,  and  services,  the  auditors' 
statement  applies  only  to  those 
purchases  for  which  comparable 
products  could  be  found  in  the  market 
place.  In  the  case  of  the  loans,  the 
auditors'  statement  may  be  suggesting 
that  the  loans  to  GEL  were  provided  on 
favorable  terms  to  the  company. 
Therefore,  we  are  currently  gathering 
additional  information  about  these 
financial  transactions.  Once  this 
information  has  been  obtained  and, 
subject  to  verification,  we  will 
determine  whether  they  were  on  terms 
inconsistent  with  commercial 
considerations.  If  we  find  these 
transactions  to  be  inconsistent  with 
commercial  considerations,  we  will 
request  that  the  affiliated  company 
respond  to  a  countervailing  duty 
questionnaire  and,  if  appropriate, 
attribute  a  portion  of  any  subsidies  that 
it  may  have  received  to  GEL  in 
calculating  a  subsidy  rate  for  the  final 
determination. 

Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circumstances  within  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 


merchandise.  For  critical  circumstances 
to  exist,  there  must  be  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period,  and  the 
company  must  have  received  a 
countervailable  subsidy,  which  is 
inconsistent  with  the  Subsidies 
Agreement.  In  this  investigation,  GEL 
has  responded  that  it  has  not  used  nor 
benefitted  from  any  of  the  programs 
under  investigation.  Therefore,  we  have 
preliminarily  found  no  subsidies  which 
are  inconsistent  with  the  Subsidies 
Agreement.  On  this  basis,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  in  this 
investigation.  However,  because  of  the 
outstanding  affiliation  issue,  we  will 
continue  to  gather  import  statistics  in 
the  event  that  subsidies  inconsistent 
with  the  Subsidies  Agreement  may  be 
identified  later  in  this  investigation. 

Programs  Preliminarily  Determined  To 
Be  Not  Used 

Based  upon  the  information  provided 
in  the  responses,  we  determine  that  GEL 
did  not  apply  for  or  receive  benefits 
under  the  followring  programs  during 
the  POI: 

A.  Passbook/Duty  Entitlement  Passbook 

Scheme 

B.  Export  Promotion  Capital  Goods 

Scheme 

C.  Export  Processing  Zones/Export 

Oriented  Units  Programs 

D.  Income  Tax  Exemption  Scheme 

E.  Pre-Shipment  Export  Financing 

F.  Post-Shipment  Export  Financing 

G.  Import  Mechanism  (Sale  of  Import 

Licenses) 
H.  Exemption  of  the  Interest  Tax  on 

Export  Credits 
I.  Rediscounting  of  Export  Bills  Abroad 
J.  Programs  Operated  by  the  Small 

Industries  Development  Bank  of 

India 
K.  Special  Imprest  Licenses 
L.  Market  Development  Assistance 
M.  Special  Benefits  to  Export  and 

Trading  Houses  and  Super  Star 

Trading  Houses 
N.  Duty  Drawback  on  Excise  Taxes 
O.  Pre-Shipment  Export  Financing  in 

Foreign  Currency 
P.  Preferential  Freight  Rates 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  will  verify  the  information  . 
submitted  by  respondent  prior  to 
making  our  final  determination. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  nonproprietary 
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information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary, 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
will  tentatively  be  held  57  days  from  the 
date  of  publication  of  the  preliminary 
determination  at  the  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  sequest 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistemt  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  three  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  50  days 
from  the  date  of  publication  of  the 
preliminary  determination.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Six  copies  of  the  business  proprietary 
version  and  three  copies  of  the 
nonproprietary  version  of  the  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  55  days 
from  the  date  of  publication  of  the 
preliminary  determination.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
ai^uments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 


if  received  vdthin  the  time  limits 
specified  above. 

This  determination  is  issued  and 
pubUshed  in  accordance  with  pursuant 
to  sections  703(f)  and  777(i)(l)  of  the 
Act. 

Dated:  Novenaber  30, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  98-32436  Filed  12^t-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-351-829] 

Hot-Rolled  Flat-Rolled  Cart>on-Quality 
Steel  Products  From  Brazil: 
Postponement  of  Time  Limit  for 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of  time 
limit  for  preliminary  results  of 
countervailing  duty  investigation 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determination  in  the 
countervailing  duty  investigation  of  hot- 
rolled  flat-rolled  carbon-quaUty  steel 
products  from  Brazil  because  we  deem 
this  investigation  to  be  extraordinarily 
complicated,  and  determine  that 
additional  time  is  necessary  to  make  the 
preliminary  determination. 
EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Lockard  or  Javier  Barrientos, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Postponement 

On  October  15, 1998,  the  Department 
of  Commerce  ("the  Department") 
initiated  the  countervailing  duty 
investigation  of  hot-rolled  flat-rolled 
carbon-quality  steel  products  from 
Brazil.  See  Initiation  of  Countervailing 
Duty  Investigation:  Certain  Hot-Rolled 


Flat-Rolled  Carbon-Quality  Steel 
Products  from  Brazil,  63  FR  56623 
(October  22,  1998).  The  preliminary 
determination  currently  must  be  issued 
by  Etecember  21, 1998.  Respondents 
have  indicated  that  they  will  be 
cooperating  in  the  investigation.  In 
addition,  we  are  investigating  several 
complex  alleged  countervailable 
subsidy  practices.  Accordingly,  as 
detailed  in  the  December  1,  1998, 
Memorandum  to  Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration  (on  file  in  the  public  file 
of  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce), 
we  deem  this  investigation  to  be 
extraordinarily  comphcated,  and 
determine  that  additional  time  is 
necessary  to  make  the  preliminary 
determination.  Therefore,  pursuant  to 
section  703(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  we  are 
postponing  the  preliminary 
determination  in  this  investigation  to  no 
later  than  January  25,  1999. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  December  1,  1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-32435  Filed  12-4-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-412-811] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  the 
United  Kingdom:  Postponement  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTlt>N:  Notice  of  Extension  of  Time 
Limfts  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  by  no  longer  than  120  days 
the  time  limit  of  the  preliminary  results 
of  the  administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (C- 
412-811),  covering  the  period  January  1, 
1997,  through  December  31,  1997,  since 
it  is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  tlje  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1675(a)(3)(A)). 
EFFECTIVE  DATE:  December  7,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  and  Chris  Cassel, 
Antidumping  Duty  and  Countervailing 
Duty  Enforcement,  Group  II,  Office  Six, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-3338  and  482-4847,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  351  (1998). 

Background 

On  April  24,  1998,  the  Department  of 
Commerce  ("the  Department")  initiated 
an  administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
("UK"),  covering  the  period  January  1, 
1997,  through  December  31, 1997  (63  FR 
20378).  In  our  notice  of  initiation,  we 
stated  our  intention  to  issue  the  final 
results  of  this  review  no  later  than 
March  31, 1998.  The  preliminary  results 
of  review  are  currently  due  no  later  than 
December  1, 1998.  Due  to  the 
complexity  of  the  legal  and 
methodological  issues  presented  by  this 
review,  the  Department  has  determined 
that  it  is  not  practicable  to  complete  this 
review  within  the  time  Umits  mandated 
by  the  Act  (19  U.S.C.  1675  (a)(3)(A)). 

Postponement  of  Preliminary  Results  of 
Review 

SecUon  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary 
determination  is  published.  However,  if 
it  is  not  practicable  to  complete  the 
review  within  the  time  period,  section 
751(a)(3)(A)  allows  the  Department  to 
extend  this  time  period  to  a  maximum 
of  365  days  and  180  days,  respectively. 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  this 
review  within  the  original  time  frame. 
See  Memorandum  fi-om  Holly  A.  Kuga 
to  Robert  S.  LaRussa,  "Extension  of 
Preliminary  Results:  Certain  Hot-Rolled 


Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom  (C- 
412-811)",  dated  November  27,  1998. 

The  deadhne  for  issuing  the 
preliminary  results  of  this  review  is  now 
no  later  than  March  31,  1999,  which  is 
the  full  amount  of  time  the  Department 
can  extend  the  prehminary  results 
under  section  751(a)(3)(A)  of  the  Act. 
The  deadhne  for  issuing  the  final  results 
of  this  review  will  be  no  later  than  120 
days  from  the  publication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675  (a)(3)(A)). 

Dated:  November  27,  1998. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-32439  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-489-502] 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  and  Welded  Carbon  Steel 
Line  Pipe  From  Turitey:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limits  of  Preliminary  Results  of 
Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  reviews  of  the 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes  and 
welded  carbon  steel  line  pipe  fi-om 
Turkey.  The  reviews  cover  two 
manufacturers/exporters  and  the  period 
January  1,  1997  through  December  31, 
1997. 

EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  B.  Greynolds, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3692  or  (202) 482-6071, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  these 
reviews  within  the  initial  time  limits 


estabUshed  by  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  the  Department  is  extending  the 
time  limits  for  completion  of  the 
prehminary  results  until  no  later  than 
March  31,  1999.  See  Memorandiun  to 
Robert  S.  LaRussa,  dated  November  25, 
1998,  which  is  a  public  document  on 
file  in  the  Central  Records  Unit.  The 
deadline  for  the  final  results  of  these 
reviews  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  November  25, 1998. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dm  inistra  tion . 

[FR  Doc.  98-32438  Filed  12-4-98;  8:45  am) 
BILLING  C00€  3510-DS-P 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

Cooperative  Program  for  Operational 
Meteorology,  Education,  and  Training 
(COMET) 

AGENCY:  National  Weather  Service 

(NWS). 

ACTION:  Notice  of  Intent  to  Issue  Notice 

of  Noncompetitive  Financial  Assistance 

Award. 


SUMMARY:  NOAA  issues  this  notice  to 
announce  its  fiscal  year  1999  plan  to 
continue  its  financial  support  of  the 
COMET  Cooperative  Agreement 
sponsored  by  the  NWS.  The  COMET 
program,  which  is  part  of  the  University 
Corporation  for  Atmospheric  Research 
(UCAR),  establishes  scientific  training 
in  meteorology  for  Federal  agencies,  the 
private  sector,  and  universities; 
expedites  the  transfer  of  scientific 
knowledge;  provides  for  formal 
collaborative  research  agreements 
between  the  NWS  and  participating 
universities  and  other  groups;  and  finds 
innovative  ways  to  enhance  the 
performance  of  weather  forecasters  and 
improve  the  utilization  of  weather 
products  by  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Spayd,  Chief,  Science  and 
Training  Core,  Office  of  Meteorology, 
NWS,  Room  13308,  1325  East-West 
Highway,  Silver  Spring,  Maryland 
20910.  Telephone:  301-713-1970  x  194. 
E-mail:  leroy.spayd@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
COMET  cooperative  agreement 
represents  a  close  link  between  NOAA 
staff  and  universities,  enabhng  the 
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participating  university  staff,  students, 
and  NWS  operational  staff  to  share 
observations,  interpretations,  and  theory 
of  the  complex  atmospheric 
circulations,  which  are  now  observable 
with  new  information  obtained  through 
the  modernization  of  the  NWS.  A 
Memorandum  of  Agreement  (MOA) 
exists  between  UCAR  and  NOAA 
although  no  ^nancial  assistance  is 
provided  through  the  MOA.  The 
research  is  currently  funded  by  a 
cooperative  agreement.  The  period  of 
the  cooperative  agreement  starting  wdth 
the  fiscal  year  1999  funding  cycle  will 
be  for  3  years. 

Subject  to  the  availability  of  funds, 
NOAA  intends  to  continue  support  to 
the  COMET  program  dining  the  fiscal 
year  1999  funding  cycle.  The  COMET 
program  is  a  cooperative  agreement 
between  the  NWS  and  the  UCAR,  which 
represents  all  universities  with 
meteorology  and  oceanographic 
graduate  and  undergraduate  programs. 
We  believe  UCAR  is  the  only  entity 
which  can  draw  on  all  of  the  talent  of 
the  participating  universities  to  provide 
the  programs  needed  by  the  Federal  and 
university  meteorological  community. 

NOAA  does  not  intend  to  establish  or 
fund  new  cooperative  agreements  at  this 
time.  This  notice  is  not  a  solicitation  for 
proposals. 

Catalogue  of  Federal  Domestic 
Assistance:  The  NWS  COMET  program 
is  listed  in  the  Catalogue  of  Federal 
Domestic  Assistance  imder  number 
11.467,  Meteorologic  and  Hydrologic 
Modernization  Development. 

Classification:  This  action  has  been 
determined  not  to  be  significant  for 
purposes  of  E.O.  12866. 

Dated:  December  1. 1998. 
John  J.  Kelly,  Jr., 

Assistant  Administrator  for  Weather  Services. 
|FR  Doc.  98-32450  Filed  12-4-98;  8:45  am] 
BILUNG  CODE  3S10-KE-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  120198A] 
Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Request  to  transfer  a  non- 

releasable  rehabilitated  marine 

mammal. 

SUMMARY:  Notice  is  hereby  given  that 
-the  Marine  Mammal  Care  Center  at  Fort 


MacArthur,  3601  South  Gaffey  Street, 
San  Pedro,  CA  90731,  has  requested 
authorization  to  transfer  a  non- 
releasable  rehabilitated  CaUfomia  sea 
lion  [Zalophus  califomianus)  to  Gabriel 
J.  Kerschner,  Wild  Things,  Inc.,  1211 
Ponderosa  Way,  Weimar,  CA  95736,  for 
purposes  of  public  display. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  January  6, 
1999. 

ADDRESSES:  The  authorization  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289). 

Written  comments  on  this  request 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Aim 
Hochman,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Care  Center  is 
requesting  authorization  to  transfer  one 
female  California  sea  lion  from 
unreleasable  beached  and  stranded 
stock  for  the  purpose  of  public  display, 
as  authorized  by  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Manunals  (50  CFR  part  216). 

The  permanent  retention  for  public 
display  purposes  of  a  beached  or 
stranded  marine  mammal  taken  for  the 
purpose  of  rehabilitation  under  section 
109(h)  of  the  MMPA  must  be  authorized 
by  NMFS  before  such  animals  may  be 
retained  by  the  rehabilitating  facility, 
transported  domestically  to  a  public 
display  facility,  or  exported  to  another 
facility  for  public  display  purposes,  in 
accordance  with  applicable  MMPA 
requirements. 

In  order  to  obtain  any  marine 
mammal  for  public  display  purposes, 
the  recipient  must  meet  the  following 
three  public  display  criteria:  (1)  Offer  a 
program  for  education  or  conservation 
purposes  that  is  based  on  professionally 
recognized  standards  of  the  public 
display  community;  (2)  be  registered  or 
hold  a  license  issued  under  7  U.S.C. 


2131  et  seq.,  ie.,  from  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of 
Agriculture;  and  (3)  maintain  facilities 
for  the  public  display  of  marine 
mammals  that  are  open  to  the  public  on 
a  regidarly  scheduled  basis  and  to 
which  access  is  not  limited  or  restricted 
other  than  by  charging  of  an  admission 
fee. 

Wild  Things,  Inc.,  has  an  exhibitor's 
hcense.  No.  93-C-0382,  issued  by 
APHIS  under  the  Animal  Welfare  Act 
(AWA).  However,  Wild  Things.  Inc., 
does  not  currently  maintain  marine 
mammals.  The  care  and  maintenance  of 
captive  marine  mammals  must  adhere  to 
the  requirements  of  the  AWA. 
Consequently,  a  copy  of  the  request  is 
also  being  sent  to  APHIS. 

Wild  Tnings,  Inc.,  is  open  to  the 
public  on  the  first  Saturday  of  each 
month  with  access  that  is  not  limited  or 
restricted  other  than  by  charging  an 
admission  fee,  and  will  offer  an 
educational  program  based  upon  the 
standards  of  the  American  Association 
of  Zoos  and  Aquariums.  Wild  Things, 
Inc.,  plans  to  add  this  marine  mammal 
to  its  outreach  program  to  local  school 
assembly  programs.  Transportation 
associated  with  these  assembly 
programs  will  be  conducted  according 
to  APHIS  standards  under  the  AWA. 
Also,  Wild  Things,  Inc.,  will  be  required 
to  submit  to  NMFS  a  transport 
notification  15  days  in  advance  of  any 
proposed  transport,  as  required  under 
section  104(c)  of  the  MMPA. 

Dated:  December  1.  1998. 
Art  Jeffers, 

Acting  Chief.  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  D»c.  98-32431  Filed  12-4-98;  8:45  am) 
BILLMO  CODE  3S1»-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  New  York 
Mercantile  Exchange  for  Designation 
as  a  Contract  Market  in  PJM  Electricity 
Futures  and  Options,  Submitted  Under 
45-Day  Fast  Track  Procedures 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  terms  and  conditions  for 

applications  for  contract  market 

designation. 

summary:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  PJM  (Pennsylvania-Maryland- 
New  Jersey)  electricity  futures  and 
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option  contracts.  The  proposals  were 
submitted  under  the  Commission's  45- 
day  Fast  Track  procedures.  The  EHrector 
of  the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1998. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street,  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  NYMEX  PJM  electricity  futures 
and  option  contracts. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW.  Washington.  DC  20581, 
telephone  (202)  418-5282.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  jstorer@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  designation  applications  were 
submitted  pursuant  to  the  Commission's 
Fast  Track  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedures,  the  proposals,  absent  any 
contrary  action  by  the  Commission,  may 
be  deemed  approved  at  the  close  of 
business  on  January  11,  1999.  45  days 
after  receipt  of  the  proposals.  In  view  of 
the  limited  review  period  provided 
imder  the  Fast  Track  procedures,  the 
Conunission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  terms  and  conditions 
for  15  days,  rather  than  30  days  as 
provided  for  proposals  submitted  under 
the  regular  review  procedures. 

Copies  of  the  proposed  terms  and 
conditions  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat.  Conunodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street  NW,  Washington,  DC 
20581.  Copies  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address,  by  phone  at  (202) 
418-5100,  or  via  the  internet  on  the 
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CFTC  website  at  222.cftc.gov  under 
"What's  New  &  Pending". 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  proposals  may 
be  available  upon  '■equest  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1997)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX, 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  December  1, 
1998. 

Steven  Manaster, 

Director. 

(FR  Doc.  98-32403  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  InformaUon 
Management  Group.  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
5. 1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  SW.  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202^651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat— Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group.  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  tlie  quality,  utihty, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  1, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
(FFEL)  Program  Loan  Deferment 
Applications. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 


necessary  to  c 
borrower  qua! 
loan  defermei 

[FR  Doc.  98-32 
BILUNG  CODE  400 


DEPARTMEN 

Submission  f 
Comment  Re 


ADDRESSES:  V 
be  addressed 
Information  a 
Attention:  Da 
Department  o 
Management 
Street,  NW,  R 
Executive  Ofi 
DC  20503  or ! 
mailed  to  the 
Werfeld@al.e: 
of  the  propos 
requests  shou 
J.  Sherrill,  De 
Independent 
Regional  Offi 
DC  20202-46 
electronicall) 
address  PatSi 
be  faxed  to  2( 
FOR  FURTHER 
Patrick  J.  She 
Individuals  v 
telecommuni 
(TDD)  may  a 
Relay  Service 
between  8  a.r 
Monday  thro 
SUPPLEMENTA 
3506  of  the P 
1995  (44  U.S. 
that  the  Offic 
Budget  (OME 
Federal  agen( 
opportunity  t 
collection  rec 
waive  the  req 
consultation 
participation 
would  defeat 
information  c 


Federal  Register / Vol.  63,  No.  234 /Monday,  December  7,  1998 /Notices 


67463 


fiOO-877-8339 
.,  Eastern  time. 


Reporting  and  Recordkeeping  Burden: 

'•    Responses:  1,148,818. 
Burden  Hours:  183,811. 

Abstract:  These  foims  will  serve  as 
the  means  of  collecting  the  information 
necessary  to  determine  whether  a  FFEL 
borrower  qualifies  for  a  specific  type  of 
loan  deferment. 

[FR  Doc.  98-32368  Filed  12-4-98;  8:45  ami 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
6, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Werfeld@al.eop.gov.  Requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  PatSbenilI@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubfic 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  1, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Student  Assistance  General 
Provisions — Subpart  I — Immigration 
Status  Confirmation. 

Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  7,310. 
Burden  Hours:  23,026. 

Abstract:  Collection  of  this 
information  used  for  immigration  status 
confirmation  reduces  the  potential  of 
fi^aud  and  abuse  caused  by  ineligible 
aliens  receiving  Federally  subsidized 
student  financial  assistance  under  Title 
IV  of  the  Higher  Education  Act  (HEA)  of 
1965,  as  amended.  The  respondent 
population  is  comprised  of  7,310 
postsecondary  institutions  who 
participate  in  administration  of  the  Title 
IV,  HEA  programs. 

(FR  Doc.  98-32367  Filed  12^1-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.287] 

21st  Century  Community  Learning 
Centers;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  1999 

Purpose  of  program:  The  21st  Century 
Community  Learning  Centers  Program 
was  established  by  Congress  to  award 
grants  to  rural  and  inner-city  public 
schools,  or  consortia  of  such  schools,  to 


enable  them  to  plan,  implement,  or 
expand  projects  that  benefit  the 
educational,  health,  social  services, 
cultural  and  recreational  needs  of  the 
community.  School-based  community 
learning  centers  can  provide  a  safe, 
drug-free,  supervised  and  cost-effective 
after-school,  weekend  or  summer  haven 
for  children,  youth  and  their  families. 

Eligible  Applicants:  Only  nu-al  or 
inner-city  public  elementary  or 
secondary  schools,  consortia  of  those 
schools,  or  LEAs  applying  on  their 
behalf,  are  eligible  to  receive  a  grant 
under  the  21st  Century  Community 
Learning  Centers  Program.  An  LEA 
considering  serving  more  than  one 
school  is  encouraged  to  submit  a 
consortium  application  on  their  behalf. 
Applicants  must  demonstrate  that  they 
meet  the  statutory  program  purpose  as 
being  either  a  "rural"  or  "inner-city" 
school  or  a  consortium  of  such  schools. 

Applications  available:  December  3, 
1998. 

Deadline  for  Transmittal  of 
Applications:  March  1,  1999. 

Deadline  for  intergovernmental 
review:  May  1,  1999. 

Available  funds:  $100  million. 

Estimated  range  of  awards:  $35,000 — 
$2,000,000,  depending  on  the  number  of 
Centers  included  in  each  grant 
application. 

Estimated  average  size  of  awards: 
$375,000,  for  a  grant  that  will  support 
3  Centers.  The  average  funding  for  a 
single  Center  is  $125,000. 

Estimated  number  of  awards:  275 — 
300.  but  the  actual  number  will  depend 
on  how  many  awards  will  assist 
multiple  Centers. 

Project  period:  Up  to  36  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

AjSplicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79.  80.  81,  82.  85, 
and  86,  and  (b)  the  regulations  in  34 
CFR  part  299. 

Priorities 

The  Absolute  Priority  and 
Competitive  Priority  1  in  the  notice  of 
final  priorities  for  this  program 
published  in  the  Federal  Register  on 
December  2.  1997  (62  FR  63773)  and 
repeated  below,  apply  to  this 
competition.  In  addition,  the  Secretary 
gives  preference  to  applications  that 
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meet  Competitive  Priority  2  (34  CFR 
75.105{c)(2)(ii)  and  34  CFR  299.3(a)). 
The  Secretary  selects  an  application  that 
meets  Competitive  Priority  2  over  an 
application  of  comparable  merit  that 
does  not  meet  this  competitive  priority. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  absolute 
priority  in  the  next  paragraph.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Activities  To  Expand  Learning 
Opportunities 

The  Secretary  funds  only  those 
applications  for  21st  Century 
Community  Learning  Centers  grants  that 
include,  among  the  array  of  services 
required  and  authorized  by  the  statute, 
activities  that  offer  significant  expanded 
learning  opportunities  for  children  and 
youth  in  the  community  and  that 
contribute  to  reduced  djug  use  and 
violence. 

Competitive  Priorities 

Under  34  CFR  75.105(c)(2)(i).  the 
Secretary  gives  preference  to 
applications  that  meet  one  or  both  of  the 
two  competitive  priorities  in  the  next 
two  paragraphs. 

Competitive  Priority  1 — Projects 
designed  to  assist  students  to  meet  or 
exceed  State  and  local  standards  in  core 
academic  subjects  such  as  reading, 
mathematics  or  science,  as  appropriate 
to  the  needs  of  the  participating 
children.  The  Secretary  awards  up  to 
five  (5)  points  for  projects  that  address 
this  priority.  These  points  are  in 
addition  to  the  100  points  an 
application  may  earn  under  the 
selection  criteria  that  will  be  included 
in  the  application  package. 

Competitive  Priority  2— Projects  that 
will  use  a  significant  portion  of  the 
program  funds  to  address  substantial 
problems  in  an  Empowerment  Zone, 
including  a  Supplemental 
Empowerment  Zone,  or  an  Enterprise 
Community  designated  by  the  United 
States  Department  of  Housing  and 
Urban  Development  or  the  United  States 
Department  of  Agriculture. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  published  as  an 
appendix  to  this  notice. 

Supplementary  Information:  The  21st 
Century  Community  Learning  Centers 
Program  is  authorized  under  Title  X, 
Part  I  (20  U.S.C.  8241)  of  the  Elementary 
and  Secondary  Education  Act.  Grantees 
under  this  program  are  required  to  carry 
out  at  least  four  of  the  activities  listed 
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in  section  10905  of  the  Elementary  and 
Secondary  Education  Act  (20  U.S.C. 
8245),  as  hsted  below: 

(1)  Literacy  education  programs; 

(2)  Senior  citizen  programs; 

(3)  Children's  day  care  services; 

(4)  Integrated  education,  health,  social 
service,  recreational,  or  cultural 
programs; 

(5)  Summer  and  weekend  school 
programs  in  conjunction  with  recreation 
programs; 

(6)  Nutrition  and  health  programs; 

(7)  Expanded  hbrary  service  hours  to 
serve  community  needs; 

(8)  Telecommunications  and 
technology  education  programs  for 
individuals  of  all  ages; 

(9)  Parenting  skills  education 
programs; 

(10)  Support  and  training  for  child 
day  care  providers; 

(11)  Employment  counseling,  training, 
and  placement; 

(12)  Services  for  individuals  who 
leave  school  before  graduating  from 
secondary  school,  regardless  of  the  age 
of  such  individual;  and 

(13)  Services  for  individuals  with 
disabilities. 

Applicants  should  propose  an  array  of 
inclusive  and  supervised  services  that 
include  extended  learning  opportunities 
(such  as  instructional  enrichment 
programs,  tutoring,  or  homework 
assistance)  but  may  also  include 
recreational,  musical  and  artistic 
activities;  opportunities  to  use  advanced 
technology,  particularly  for  those 
children  who  do  not  have  access  to 
computers  or  telecommunications  at 
home,  or  safety  and  substance-abuse 
prevention  programs.  Grants  awarded 
under  this  program  may  be  used  to  plan, 
implement,  or  expand  community 
learning  centers. 

Geographic  distribution:  In  awarding 
grants,  the  Secretary  assures  an 
equitable  distribution  of  assistance 
among  the  States,  among  urban  and 
rural  areas  of  a  State,  and  among  urban 
and  rural  areas  of  the  United  States. 

To  Obtain  an  Application  Package: 
Written  requests  should  be  mailed  to: 
Adria  White,  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-5644,  Attn:  21st  Century  Center 
Learning  Centers.  Requests  may  also  be 
e-mailed  to  21stCCLC@ed.gov  or  faxed 
to  (202)  219-2198.  Applications  may 
also  be  requested  by  calling  1-800-USA- 
LEARN. 

For  Further  Information  Contact: 
Amanda  Clyburn  (202-219-2180)  or 
Steve  Balkcom  (202-219-2089),  U.  S. 
Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 


555  New  Jersey  Avenue,  NW., 
Washington  D.C.  20208-5644.  E-mail 
inquiries  should  be  sent  to: 
21stCCLC@ed.gov.  Faxed  inquiries 
should  be  sent  to:  (202)  219-2198. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  identified 
in  this  notice. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubfished  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  Internet  at 
either  of  the  following  sites: 
http://ocfo.ed.gov/fec&eg.htm 
http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8241-8246. 
Dated;  December  2,  1998. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

Appendix— Empowerment  Zones  and 
Enteqirise  Communities 

Empowerment  Zones  (Listed  Alphabetically 
by  State) 

California:  Oakland 

Georgia:  Atlanta 

Illinois:  Chicago 

Kansas:  Kansas  City 

Kentucky:  Kentucky  Highlands  Area 

(Clinton,  Jackson,  and  Wayne  Counties) 


Maryland:  Bait 

Massachusetts: 

Michigan:  Detn 

Mississippi:  Mi 

Holmes,  H 

Counties) 

Missouri:  Kans 

New  Jersey:  Ca 

New  York:  Har 

Pennsylvania:  1 

Texas:  Houstor 

(Cameron, 

Counties) 

Supplemental 
Alphabetically 

California:  Los 
Ohio:  Clevelan 

Enterprise  Con 
Alphabetically 

Alabama:  Birm 

Greene  Co 

Arizona:  Arizo 

Santa  Cms 

Arkansas:  East 

Monroe,  ai 

Mississipp 

California:  Imp 

(Huntingtc 

San  Francisco 

Watsonvil 

Colorado:  Den' 

Connecticut:  B 

Delaware:  Will 

District  of  Coll 

Florida:  Jackso 

Georgia:  Centrs 

Hancock,  ] 

and  Warre 

Dooley  Co 

Illinois:  East  S 

Indiana:  Indiai 

Iowa:  Des  Moii 

Kentucky:  Lou 

Louisiana:  Ma( 

Concordia 

Tensas  Pai 

Northeast 

Quachita  I 

Massachusetts 

Michigan:  Five 

Minnesota:  Mi 

Mississippi:  Ja 

(Panola,  Q 

Counties] 

Missouri:  East 

Nebraska:  Omi 

Nevada:  Clarkt 

New  Hampshi: 

New  Jersey:  N( 

New  Mexico:  J 

Rio  Arriba 

New  York:  Alt 

Newburgh 

North  Caroiins 

County,  H 

County,  V\ 

Ohio:  Akron,  ( 

Area  (Scic 

Oklahoma:  Ch 

County,  O 

Pennsylvania: 

Pittsburgh 

Rhode  Island: 

South  Carolini 

County 


Federal  Register / Vol.  63.  No.  234 /Monday,  December  7,  1998 /Notices  ^  67465 


3  for  the  deaf 
Information 
00-«77-8339 
Eastern  time, 


ocument 


8241-8246. 


Maryland:  Baltimore 

Massachusetts:  Boston 

Michigan:  Detroit 

Mississippi:  Mid-Delta  Area  (Bolivar, 

Holmes,  Humphreys,  and  LeFlore 
'    Counties) 
Vfissouri:  Kansas  City 
New  Jersey:  Camden 
New  York:  Harlem,  Bronx 
Pennsylvania:  Philadelphia 
Texas:  Houston,  Rio  Grande  Valley  Area 

(Cameron,  Hidalgo,  Starr,  and  Willacy 

Counties) 

Supplemental  Empowerment  Zones  (Listed 
Alphabetically  by  State) 

California:  Los  Angeles 
Ohio:  Cleveland 

Enterprise  Communities  (Listed 
Alphabetically  by  State) 

Alabama:  Birmingham,  Chambers  County, 

Greene  County,  Sumter  County 
Arizona:  Arizona  Border  Area,  (Cochise, 

Santa  Cruz  and  Yuma  Counties),  Phoenix 
Arkansas:  East  Central  Area  (Cross,  L*e, 

Monroe,  and  St.  Francis  Counties), 

Mississippi  County,  Pulaski  County 
California:  Imperial  County,  Los  Angeles 

(Huntington  Park),  San  Diego, 
San  Francisco  (Hayview,  Hunter's  Pointer), 

Watsonville 
Colorado:  Denver 

Cormecticut:  Bridgeport,  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County 
Georgia:  Central  Savannah  River  Area  (Burke, 

Hancock,  Jefferson,  McDuffie,  Taliaferro, 

and  Warrent  Counties),  Crisp  County, 
'     Dooley  County 
Illinois:  East  St.  Louis,  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 

Kentucky:  Louisville,  McCreary  County 
Louisiana:  Macon  Ridge  Area  (Catahouis, 

Concordia,  Franklin,  Morehouse,  and 

Tensas  Parishes),  New  Orleans, 

Northeast  Delta  Area  (Madison  Parish), 

Quachita  Parish 
Massachusetts:  Lowell,  Springfield 
Michigan:  Five  Cap,  Flint,  Muskegon 
Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson,  North  Delta  Area 

(Panola,  Quitman,  and  Tallahatchie 

Counties) 
Missouri:  East  Prairie,  St.  Louis 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  Moro  County, 

Rio  Arriba  County,  Taos  County 
New  York:  Albany,  Buffalo,  Kingston, 

Newburgh,  Rochester,  Schenectady,  Troy 
North  Carolina:  Charlotte,  Edgecombe 
,     County,  Halifax  County,  Robeson 
1     County,  Wilson  County 
Ohio:  Akron,  Columbus,  Greater  Portsmouth 

Area  (Scioto  County) 
Oklahoma:  Choctaw  County,  McCurtain 

County,  Oklahoma  City 
Pennsylvania:  Harrisburg,  Lock  Haven, 

Pittsburgh 
Rhode  Island:  Providence 
South  Carolina:  Charleston,  Williamsburg 

County 


South  Dakota:  Beadle  County,  Spink  County 
Tennessee:  Fayette  County,  Haywood 

County,  Memphis,  Nashville,  Scott 

County 
Texas:  Dallas,  El  Paso,  Sgn  Antonio,  Waco 
Utah:  Ogden 

Vermont:  Accomack  County,  Norfolk 
Washington:  Lower  Yakima  County,  Seattle, 

Tacoma 
West  Virginia:  Huntington,  McDowell 

County,  West  Central  Areas  (Braxton, 

Clay,  Fayette,  Nichols,  and  Roane 

Counties) 
Wisconsin:  Milwaukee 

IFR  Doc.  98-32455  Filed  12-3-98;  10:56  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Technology  Center; 
Notice  of  Restricted  Eligibility  Support 
of  Advanced  Fossil  Resource 
Utilization  Research  by  Historically 
Black  Colleges  and  Universities  and 
Other  Minority  Institutions 

AGENCY:  Federal  Energy  Technology 
Center  (FETC).  U.S.  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  Restricted  EligibiUty. 

summary:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  and  Other  Minority 
Institutions  in  support  of  innovative 
research  and  development  of  advanced 
concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  Applications 
will  be  subjected  to  a  review  by  a  DOE 
technical  panel,  and  awards  will  be 
made  to  a  limited  number  of  applicants 
on  the  basis  of  the  scientific  merit  of  the 
application,  application  of  relevant 
program  policy  factors,  and  the 
availability  of  funds.  Collaboration  with 
private  industry  is  encouraged. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  R.  Columbia,  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143, 
Pittsburgh  PA  15236-0940,  Telephone: 
(412)  892-6219,  FAX:  (412)  892-6216. 
E-mail:  Columbia@FETC.DOE.GOV.  The 
solicitation  (available  in  both  Word 
Perfect  6.1  for  Windows  and  Portable 
Document  Format  (PDF))  will  be 
released  on  DOE's  FETC  World  Wide 
Web  Server  Internet  System  (http:// 
www.fetc.doe.gov/business/solicit)  on 
or  about  November  30, 1998.  If 
applicants  do  not  have  Internet 
capability,  a  3.5"  double  sided/high 
density  diskette  copy  of  the  solicitation 
vdll  be  available,  upon  receipt  of  a 
written  request  submitted  via  facsimile 


(fax)  at  (412)  892-6216  or  e-mail  at 

columbia@fetc.doe.gov.  No  telephone 

requests  will  be  honored  for  request  of 

diskettes. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Solicitation 

"Support  of  Advanced  Fossil 
Resource  Utilization  Research  by 
Historically  Black  Colleges  and 
Universities  and  Other  Minority 
Institutions." 

Obiectives 

Through  Program  SoUcitation  No. 
DE-PS26-99FT40192,  the  Department 
of  Energy  seeks  applications  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  and  HBCU/OMI- 
affili'ated  research  institutes  for 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization.  The 
resultant  grants  are  intended  to 
maintain  and  upgrade  educational, 
training,  and  research  capabilities  of  our 
HBCU/OMI  in  the  fields  of  science  and 
technology  related  to  fossil  energy 
resources;  to  foster  private  sector 
participation,  collaboration,  and 
interaction  with  HBCU/OMI;  and  to 
provide  for  the  exchange  of  technical 
information  and  to  raise  the  overall 
level  of  HBCU/OMI  competitiveness 
with  other  institutions  in  the  field  of 
fossil  energy  research  and  development. 
Thus,  the  estabhshment  of  linkages 
betw'een  the  HBCU/OMI  and  the  private 
sector  fossil  energy  community  is 
critical  to  the  success  of  this  program, 
and  consistent  with  the  Nation's  goal  of 
ensuring  a  future  supply  of  fossil  fuel 
scientists  and  engineers  from  an 
previously  under-utilized  resource. 

Eligibility 

Eligibility  for  participation  in  this 
Program  Solicitation  is  restricted  to 
Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  recognized  by  the 
Office  for  Civil  Rights  (OCR),  U.S. 
Department  of  Education,  and  identified 
on  tfie  OCR's  United  States  Department 
of  Education  list  of  U.S.  Accredited 
Postsecondary  Minority  Institutions  list 
in  effect  on  the  closing  date  of  the 
program  solicitation.  Applications 
submitted  by  any  institution  not  on 
OCR's  aforementioned  list  are  ineligible 
for  technical  evaluation  and  award.  For 
information  regarding  the  qualification 
criteria  and  process  of  becoming 
recognized  by  the  Education 
Department's  Office  for  Civil  Rights  as 
a  'Minority  Institution",  institutions 
should  contact  the  Education 
Department  directly  at  the  following 
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address:  Mr.  Peter  A.  McCabe,  Office  for 
Civil  Rights,  U.S.  Department  of 
Education,  Washington,  DC  20202, 
Telephone  (202)  205-9567.  Note:  The 
Education  Department  should  only  be 
contacted  on  matters  related  to 
Institutional  status;  questions  regarding 
the  Program  Solicitation  should  be 
directed  to  Mr.  Columbia  at  DOE  by 
telefacsimihe  on  (412)  892-6216. 
Applications  from  HBCU/OMI- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 
university  with  which  they  are 
affiliated.  The  university  [not  the 
university-affihated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  Applications 
submitted  in  response  to  the  solicitation 
must  meet  the  following  two  criteria: 
the  Principal  Investigator  or  a  Co- 
Principal  Investigator  must  be  a 
teaching  professor  at  the  submitting 
university  fisted  in  the  application;  and 
a  minimum  of  30%  of  personnel  time 
invoiced  under  the  grant  is  to  pay  for 
student  assistance  for  each  year  of  the 
grant.  Although  it  is  not  required  as  an 
application  qualification  criterion, 
collaboration  with  the  private  sector  is 
encouraged,  and  applications  proposing 
private  sector  collaboration  may  be 
evaluated  more  favorably.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
factor.  Collaboration  by  the  private 
sector  with  the  HBCU/OMI  may  be  in 
the  form  of  cash  cost  sharing, 
consultation,  HBCU/OMI  access  to 
industrial  facilities  or  equipment, 
experimental  data  and/or  equipment  not 
available  at  the  university,  or  as  a 
subgrantee/subcontractor  to  the  HBCU/ 
OMI. 


Areas  of  Interest 

In  order  to  develop  and  sustain  a 
national  program  of  HBCU/OMI 
research  in  advanced  and  fundamental 
fossil  fuel  studies,  the  Department  is 
interested  in  innovative  research  and 
development  of  advanced  concepts 
pertinent  to  fossil  fuel  conversion  and 
utilization  limited  to  the  following 
seven  (7)  technical  topics: 
Topic  1 — Advanced  Environmental 

Control  Technologies  for  Coal 
Topic  2— Advanced  Coal  Utilization 
Topic  3— Coal  Liquefaction  Technology 
Topic  4 — Heavy  Oil  Upgrading  and 

Processing 
Topic  5 — Advemced  Recovery. 

Completion/Stimulation,  and 

Geoscience  Technologies  for  Oil 
Topic  6 — Natural  Gas  Supply.  Storage. 

and  Processing 
Topic  7— Faculty/Student  Exploratory 

Research  Training  Grants 


Note:  Technical  Topic  No.  7,  Faculty/ 
Student  Exploratory  Research  Training 
Grants,  is  the  only  topic  under  this  Program 
Solicitation  wherein  the  inclusion  or 
exclusion  of  private  sector  collaboration  will 
not  affect  the  technical  evaluation  of  the 
application. 

Awards 

DOE  anticipates  issuing  financial 
assistance  (grants)  for  each  project 
selected.  DOE  reserves  the  right  to 
support  or  not  support,  with  or  without 
discussions,  any  or  all  applications 
received  in  whole  or  in  part,  and  to 
determine  how  many  awards  may  be 
made  through  the  solicitation  subject  to 
funds  available  in  this  fiscal  year.  The 
limitation  on  the  maximum  DOE 
funding  for  each  selected  grant  to  be 
awarded  under  this  Program  Solicitation 
is  as  follows; 


Topics  1-6 

Maximum 
award 

To  12  months  grant  duration 
1 3-24  rrxjnths  grant  duration 
25-36  months  grant  duration 

$85,000.00 
150.000.00 
200,000.00 

Topic  7 

Maximum 
award 

To  12  months  grant  duration 

$20,000.00 

Approximately  $850,000  is  planned 
for  this  solicitation.  The  total  should 
provide  support  for  four  to  eight  R&D 
application  selections  (Topics  1-6),  and 
approximately  two  to  twelve  faculty/ 
student  exploratory  research  training 
application  selections  (Topic  7). 

Solicitation  Release  Date 

The  Program  Solicitation  is  expected 
to  be  ready  for  release  on  or  about 
November  30,  1998.  Applications  must 
be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  contained  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  Received  by  the  designated 
DOE  office  by  the  closing  time  and  date 
specified  in  the  Program  Solicitation 
(anticipated  to  be  on  or  about  January 
20.  1999,  at  5:00  PM  Eastern  Standard 
Time). 
Dale  A.  Siciliano, 

Contracting  Officer,  Acquisition  and 

Assistance  Division. 

[FR  Doc.  98-32457  Filed  12-4-98;  8:45  am] 

BriLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Technology  Center; 
Solicitation  for  Cooperative  Agreement 
Proposal  (SCAP);  Research  Titled: 
Early  Entrance  Coproduction  Plant 

AGENCY:  U.S.  Department  of  Energy 

(DOE).  Federal  Energy  Technology 

Center. 

ACTION:  Notice  of  Availability  of  a 

Financial  Assistance  Solicitation. 

summary:  On  or  about  January  22.  1999, 
The  U.S.  Department  of  Energy,  Federal 
Energy  Technology  Center,  plans  to 
issue  a  Solicitation  for  Cooperative 
Agreement  Proposal  (SCAP)  No.  DE- 
SC26-99FT40040  for  the  solicitation  of 
applications  in  support  of  research  and 
development  entitled  "Early  Entrance 
Coproduction  Plant."  Authority  for  this 
action  is  the  DOE  Organization  Act 
Pubfic  Law  95-91  and  the  DOE 
Financial  Assistance  Regulations  10 
CFR  Part  600.  DOE  anticipates  multiple 
awards  with  a  project  duration  of 
approximately  five  years.  EX3E  plans  to 
make  available  funds  totaling 
$30,000,000  over  the  project  duration;  a 
minimum  cost  share  of  20  percent  for 
the  concept  definition  and  RD&T 
planning.  35  percent  for  research, 
development,  and  testing;  and  50 
percent  for  the  prefiminary  EECP  design 
is  required. 

DATES:  Proposals  are  due  60  days  after 
release  of  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  A.  Sharp,  I07,  Internet  address: 
csharp@fetc.doe.gov,  U.S.  Department  of 
Energy,  Federal  Energy  Technology. 
Center,  P.O.  Box  880,  Morgantown. 
West  Virginia  26507-0880,  Telephone 
(304)  285-^442.  Procurement  Request 
No.  26-99FT40040.000. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  effort  is  to  determine 
the  feasibility  of  an  EECP  located  at  a 
specific  site  which  produces  fuels  or 
chemicals  in  combination  with  electric 
power  from  synthesis  gas  derived  from 
coal.  or.  coal  in  combination  with  some 
other  carbonaceous  feedstock.  The 
project  will  consist  of  three  budget 
periods:  Budget  Period  1— Concept 
Definition  and  RD&T  Planning;  Budget 
Period  2 — Research,  Development  and 
Testing;  and  Budget  Period  3— EECP 
Engineering  Design.  Efforts  in  Budget 
Period  1  (estimated  at  1.5  years),  are  to 
focus  on  performing  the  necessary 
feasibility  analyses  and  initial  project 
definition  to  better  define  the  proposed 
concept.  Budget  Period  2  (estimated  at 
2  years),  efforts  are  to  focus  on  research 
development  and  testing  of  components 
and  subsystems.  Budget  Period  3 
(estimated  at  1  year),  efforts  are  to  focus 
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on  completion  of  the  EECP  engineering 
design.  An  Infonnation  Package 
describing  the  draft  technical 
requirements  is  currently  available  on 
FETC's  Homepage  at  http:// 
www.fetc.doe.gov/business/solicit/. 
Offerors  and  interested  parties  are 
encouraged  to  provide  comments, 
suggestions,  and/or  questions  regarding 
the  infoimation  package.  DOE  plans  to 
post  the  solicitation  on  FETC's 
Homepage  in  late  January  1999.  Again, 
FETC  Homepage  address  is  http:// 
www.fetc.doe.gov/business/solicit/. 
Offerors  and  other  interested  parties  are 
encouraged  to  download  the  solicitation 
once  it  becomes  available,  as  paper 
copies  will  not  be  distributed.  Any 
amendments  to  the  solicitation  will  also 
be  posted  on  the  FETC  Homepage. 
Electronic  WordPerfect  version  6.1 
copies  of  the  solicitation  may  be 
obtained  by  submitting  a  written  request 
to  the  address  provided  above. 
Telephone  requests  vdll  not  be  honored. 

j  Dated:  November  24, 1998. 
Randolph  L.  Kesling, 

Acquisition  and  Assistance  Division,  Federal 

Energy  Technology  Center. 

[FR  Doc.  98-32456  Filed  12-4-98;  8:45  am] 

BILUNQ  CODE  64SO-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  IC99-71 7-000;  FERC-717] 

Proposed  Information  Collection  and 
Request  for  Comments 

Dfecemberl,  1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 


ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

SUMMARY:  In  comphance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
February  5, 1999. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  the 
requirements  of  FERC-717  "Open 
Access  Same  Time  Information  System" 
(OMB  No.  1902-0173)  is  used  by  the 
Commission  to  carry  out  the  general 
authority  in  Sections  309  and  311  of  the 
Federal  Power  Act  1978  (FPA)  (16 
U.S.C.  825h  and  825j).  On  April  24. 
1996,  the  Commission  issued  two 
separate  but  interrelated  final  rules.  The 
first  rule.  Order  No.  888,  required  that 
all  public  utiUties  that  own,  control  or 
operate  facilities  used  for  transmitting 
electric  energy  in  interstate  commerce  to 
have  on  file  open  access  non- 
discriminatory transmission  tariffs  that 
contain  minimum  terms  and  conditions 


of  non-discriminatory  service.  The 
secryid  rule  and  the  subject  of  this 
collection  of  information.  Order  No. 
889,  required  utilities  to  establish 
electronic  systems  to  share  information 
about  available  transmission  capacity. 
Under  this  rule,  each  pubUc  utility  (or 
its  agent)  that  owms,  controls,  or 
o[>esates  transmission  facilities  must 
create  or  participate  in  an  Open  Access 
Same-Time  Information  System  (OASIS) 
that  provides  open  access  transmission 
customers  (current  and  potential)  with 
electronic  information  about 
transmission  capacity,  prices,  and  other 
infonnation  necessary  to  obtain  open 
access  nondiscriminatory  transmission 
services.  The  rule  also  established 
standards  of  conduct  to  ensure  that  a 
public  utility's  employees  engaged  in  a 
transmission  operations  function 
independently  of  those  employees 
engaged  in  wholesale  purchases  and 
sales  of  electric  energy  in  interstate 
commerce.  In  addition,  specifics  with 
respect  to  various  standards  and 
protocols  were  identified  to  ensure  that 
the  OASIS  system  presents  information 
in  a  consistent  and  uniform  manner 
(these  have  been  subject  to  additional 
changes  as  it  has  become  necessary). 
The  compliance  with  these 
requirements  is  mandatory.  The 
reporting  requirements  are  found  at  18 
CFR  Part  37. 

Action:  The  Commission  is  requesting 
a  thJee-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Numt)er  of  respondents  annually 
(1) 

1 

Numt)er  of  re- 
sponses per 
respondent 

(2) 

Average  txir- 

den  hours  per 

response 

(3) 

Total  annual 
txjrden  hours 
(1)x(2)x(3) 

140 

1 

1,418 

198,520 

.!_; 

I  The  estimated  total  cost  to 
?«spondents  is  $21,157,500. 

In  the  Commission's  initial 
submission  to  OMB  it  included  an 
estimate  of  the  annualized  Capital/ 
Startup  costs  necessary  for  setting  out  a 
world  wide  web  site  on  the  Internet. 
However,  nearly  three  years  have  passed 
since  that  initial  estimate  and  OASIS  is 
now  in  full  operation.  Therefore  the 
Commission  will  only  consider  costs  for 
the  continued  operation  of  OASIS. 
(Operations  and  Maintenance  costs 
include  the  use  of  staff  to  maintain  the 
web  site  plus  human  resources 


necessary  for  developing  and  handling 
data  for  OASIS.  The  Commission  has 
assumed  that  4.5  personnel  are 
necessary  for  staffing  and  using  a  total 
persormel  cost  of  $109,889,  the  result  is 
$494,501.  To  get  the  total  cost,  add 
annual  ongoing  costs  of  $110,000  plus 
staffing  costs  for  a  total  of  $604,501 
divided  by  4  =  $151,125).  The  estimated 
total  cost  of  the  OASIS  requirement  is 
140  respondents  x  $151,125  or 
$21,157,500. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain. 


disclose,  or  provide  the  information 
incifbding:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
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and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particalar  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  a  practical  utility;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32371  Filed  12-4-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -97-000] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  1,  1998. 

Take  notice  that  on  November  25, 
1998,  Chandeleur  Pipe  Line  Company 
Pipe  Line  (Chandeleur)  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
Ninth  Revised  Sheet  No.  5.  Chandeleur 
is  proposing  to  change  it's  Fuel  and  Line 
Loss  Allowance  from  0.6%  to  0.7%,  to 
become  effective  January  1,  1999. 

Chandeleur  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32378  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-68-001 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Tariff  Filing 

December  1, 1998. 

Take  notice  that  on  November  25, 
1998.  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  for 
filing  to  become  a  part  of  Cove  Point's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  foUowdng  tariff  sheet  to  be 
effective  November  2,  1998: 

First  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  107A 
Substitute  First  Revised  Sheet  No.  107B 
Substitute  Fifth  Revised  Sheet  No.  136 

On  November  12, 1998,  the 
Commission's  Office  of  Pipeline 
Regulation  issued  a  letter  order 
accepting  tariff  sheets  filed  by  Cove 
Point  subject  to  Cove  Point  making 
certain  revisions  to  its  tariff  sheets.  The 
above-described  tariff  sheets  were  filed 
to  make  the  specified  revisions. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  98-32374  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 58-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  1, 1998. 

Take  notice  that  on  November  24, 
1998,  Discovery  Gas  Transmission  LLC 
(Discovery)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  the  tariff  sheets  listed  on  the 
attachment  to  the  filing,  with  an 
effective  date  of  January  1,  1999. 

Discovery  states  that  the  purpose  of 
the  filing  is  to  provide  the  necessary 
flexibility  under  its  tariff  to  negotiate 
rates  with  its  customers.  This  filing  is 
made  in  accordance  with  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines,  issued  on  January  31,  1996,  in 
Docket  No.  RM95-6-000  (Policy 
Statement)  and  the  orders  applying  the 
Pohcy  Statement.  Discovery  proposes  an 
effective  date  of  January  1,  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in 
Room. 

David  P.  Boerg 
Secretary. 
|FR  Doc.  98-3: 
BILUNG  CODE  67 

DEPARTMEr 

Federal  Enei 
Commission 

[Docket  No.  Rl 

Natural  Gas 
America;  No 

December  1,  V. 


Any  persoi 
filing  should 
Federal  Ener 
888  First  Stn 
20426,  in  ace 
385.211  o{\h 
Regulations, 
filed  as  prov; 
the  Commiss 
will  be  consi 
in  determini] 
be  taken,  but 
protestants  p 
Copies  of  thi 
Commission 
inspection  ir 
Room. 

David  P.  Boer] 
Secretary. 
IFR  Doc.  98-3 
BILUNG  CODE  67 


Federal  Register /Vol.  63,  No.  234 /Monday,  December  7,  1998 /Notices 


67469 


iriate  action  to 
e  to  make 
)roceedings. 
I  file  with  the 
able  for  public 
eference 


1-98;  8:45  am] 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  98-32375  Filed  12^i-98;  8:45  am) 

BH.UNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-431-006] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

Dacemberl,  1998. 

Take  notice  that  on  November  25, 
1998,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets,  to  be  effective  January  1, 1999. 

Natural  states  that  these  tariff  sheets 
have  been  filed  in  compliance  with  the 
Commission's  "Order  on  Contested 
Settlement"  issued  November  10,  1998 
in  Docket  No.  RP97-431-005,  which 
approved  Natural's  settlement  in  said 
docket,  subject  to  limited  modifications. 
The  tariff  sheets  deal  primarily  with 
Natural's  procedures  for  posting, 
auctioning,  allocating  and  awarding 
film  capacity.  The  instant  filing  makes 
the  required  modifications. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  in  Docket  No.  RP97^31. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rule  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

IFR  Doc.  98-32373  Filed  12^-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-57-0051 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  1, 1998. 

Take  notice  that  on  November  25, 
1998,  NorAm  Gas  Transmission 
Company  (ANGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective  May 
1,  1997: 

Substitute  Original  Sheet  No.  299A 

NGT  states  that  the  revised  tariff  sheet 
is  being  filed  to  replace  inadvertently 
omitted  tariff  language  that  was  dropped 
in  its  May  20, 1997  Compliance  Filing 
in  the  referenced  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32372  Filed  12^1-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-84-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

December  1,  1998. 

Take  notice  that  on  November  20, 
1998,  Northern  Natural  Gas  Company 
(Northern),  111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP99-84-000,  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  operate  a  delivery  point  to  provide 


natural  gas  transportation  service  to 
Burlington  Resources  Oil  &  Gas 
Company  (Burlington)  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-^01-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  convert  a  6-inch 
side  valve  in  Upton  County,  Texas  from 
a  receipt  point  to  a  delivery  point  so 
that  jt  can  provide  natural  gas  service 
for  Burlington  for  use  at  the  McCamey 
Oil  field.  Northern  reports  that  they 
would  incur  no  cost  as  the  existing 
facility  is  a  currently  designated  receipt 
point  on  Northern's  system.  Burlington 
would  perform  the  required 
modifications  to  their  existing  facility 
downstream  of  the  tap.  Northern  reports 
that  the  proposed  delivery  point  would 
be  500  Dth  on  a  peak  day  and  40.000 
Dth  on  an  annual  basis.  Northern  further 
reports  that  they  would  not  incur  any 
cost  under  the  proposal. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
David  P.  Boergers, 
Secretary. 

IFR  Doc.  98-32369  Filed  12-4-98;  8:45  am] 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP99-82-000] 

Que^tar  Pipeline  Company;  Notice  of 
Application 

December  1, 1998. 

Take  notice  that  on  November  25, 
1998,  Questar  Pipeline  Company 
(Questar),  180  East  100  South,  Salt  Lake 
City.  Utah  84111.  filed  in  Docket  No. 
CP99-92-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  for  a 
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certificate  of  public  convenience  and 
necessity  authorizing  Questar  to 
increase  the  certificated  maximum 
allowable  operating  pressure  (MAOP) 
for  Questar's  existing  Main  Line  (M.L.) 
No.  101  pipeline,  all  as  more  hilly  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Questar  proposes  to  increase  the 
certificated  MAOP  of  its  41.2  mile,  20- 
inch  diameter  M.L.  No.  101  pipeline  in 
Sweetwater  County,  Wyoming  and 
Daggett  County,  Utah,  from  1,200  psig  to 
1,416  psig.  Questar  indicates  that  the 
proposed  MAOP  increase  will  provide 
more  efficient  operation  of  Questar's 
system,  within  the  physical-design 
capacity  of  the  pipeline,  by  enabling 
Questar  to  intermittently  free  flow 
natural  gas  volumes  directly  from 
Questar's  Clay  Basin  storage  field  during 
periods  when  the  storage-reservoir 
pressures  are  high,  to  an 
interconnection  with  Wyoming 
Interstate  Company,  Ltd.,  located  at 
Questar's  Nightingale/Kanda/Coleman 
Compressor  Complex.  Questar  also 
indicates  that  the  proposed  MAOP 
increase  will  provide  system  benefits  to 
Questar's  customers  by  reducing  fuel- 
gas  costs  and  compressor  station  wear 
and  tear  at  Nightingale/Kanda/Coleman 
Compressor  Complex.  Questar  states 
that  there  will  be  no  annual  capacity 
increase  associated  with  the  proposal. 
Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
December  11, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  writh  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  take  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  person  to 
whom  the  protests  are  directed.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 


Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  v«ll  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
.  environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
vdll  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public     ^ 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergers. 
Secretary. 
[PR  Doc.  98-32370  Filed  12-4-98;  8:45  ami 

BILUNG  COO€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  TM99-1 -65-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

December  1, 1998. 

Take  notice  that  on  November  27, 
1998,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets,  with  an  effective  date  of 
January  1, 1999: 

First  Revised  Volume  No.  J 

Tenth  Revised  Sheet  No.  5 

Original  Volume  No.  3 

Twenty  First  Revised  Sheet  No.  8 

Questar  states  that  the  tendered  tariff 
sheets  show  a  revised  Fuel  Gas 
Reimbursement  Percentage  (FGRP)  of 
1.9%.  replacing  the  currently  effective 
1.4%  for  tracking  fuel-use  and  lost-and- 
unaccoimted-for  gas.  The  difference  of 
0.5%  includes  0.3%  to  recover  703.626 
Dth  that  was  recorded  in  Questar's 
FGRP  current  deferral  accoimt  during 
the  12  months  ended  September  30, 
1998.  and  0.2%  to  reflect  the  increase  in 
fuel,  lost  and  xmaccounted  for  gas  from 
the  current  FGRP  rate  of  1.4%  to  1.6% 
for  the  prospective  12  months  ending 
December  31.  1999. 

Further.  Questar  states  that  the 
revised  FGRP  is  filed  pursuant  to 
Section  12.14  of  the  General  Terms  and 
Conditions  of  Part  1  of  Questar's  tariff. 
First  Revised  Volume  No.  1. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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Protests  will 
ission  in 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  98-32377  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 59-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

December  1, 1998. 

Take  notice  that  on  November  25, 
1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  become  effective 
December  1, 1998: 

Second  Revised  Sheet  No.  45  of  Rate 

Schedule  FT 
First  Revised  Sheet  No.  58b  of  Rate  Schedule 

FT-NN 
Third  Revised  Sheet  No.  65  of  Rate  Schedule 

IT 
First  Revised  Sheet  No.  66  of  Rate  Schedule 

IT 

Southern  states  that  the  tariff  sheets 
are  being  filed  pursuant  to  Section  4  of 
the  Natural  Gas  Act  and  in  compliance 
with  the  Commission's  October  28, 1998 
Order  in  Docket  Nos.  CP96-153-002, 
i-003,  and  -004. 

On  the  October  28  Order,  the 
Commission  issued  an  order  in  Docket 
No.  CP96-153-002,  -003,  and  -004 
requiring  Southern  to  revise  its  Tariff  to 
identify  the  circumstance  under  which 
it  construct  facilities  at  its  cost  under 
Section  6  of  Southern's  FERC  Gas  Tariff, 
(Seventh  Revised  Volume  No.  1  and  state 
ithe  circumstances  imder  which 
[Southern  will  make  contributions  in  aid 
of  construction  (CIAC).  Southern  states 
that  it  has  made  such  revisions  to 
Section  6  of  Rate  Schedule  FT  and  IT 
and  Section  7  of  Rate  Schedule  FT-NN 
of  its  FERC  Gas  Tariff  in  the  tariff  fifing 
submitted  herewith. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
I  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
jAll  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
^Regulations.  Protests  will  be  considered 
Iby  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-32376  Filed  12-4-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-29-000,  et  a!.] 

PDC-EI  Paso  Milford,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  30,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PDC-El  Paso  Milford,  LLC 

(Docket  No.  EG99-29-0001 

Take  notice  that  on  November  24, 
1998,  PDC-El  Paso  Milford  LLC,  200 
High  Street,  Boston,  Massachusetts 
02110,  tendered  for  filing  writh  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

The  applicant  is  a  Connecticut  limited 
liability  company  that  proposes  to 
construct  and  own  a  five  hundred  forty- 
four  (544)  megawatt  natural  gas-fired 
electric  generation  facility,  including 
ancillary  and  appurtenant  structures,  on 
a  site  in  the  city  of  Milford,  Connecticut. 

Comment  date:  December  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limits  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application 

2.  Wisconsin  Electric  Power  Company, 
Complainant  v.  Northern  States  Power 
Company  (Minnesota),  and  (Wisconsin) 
Respondent 

(Docket  No.  EL99-1 2-000] 

Take  notice  that  on  November  24, 
1998,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  pursuant 
to  Section  206  of  the  Federal  Power  Act, 
tendered  for  filing  a  complaint  against 
Northern  States  Power  Company  (NSP), 
alleging  violations  of  NSP's  open  access 
transmission  tariff  and  standards  of 
conduct.  On  twenty-one  different 


occasions,  from  mid-May  through 
August  of  this  year,  NSP  curtailed  the 
firm  transmission  service  needed  to 
support  Wisconsin  Electric's  purchase 
of  firm  capacity  and  power.  TTie 
crjmplaint  alleges  that  NSP  has  violated: 
(1)  the  terms  and  conditions  of  NSP's 
open  access  transmission  tariff  (OATT), 
including  the  Commission's  policies 
regulating  curtailment  practices;  (2)  the 
Commission's  policies  precluding 
"and"  pricing  or  other  extra-tariff 
pricing  for  open  access  transmission; 
and  (3)  NSP's  standards  of  conduct 
which  prohibit  both  discriminatory 
application  of  its  OATT  and  preferential 
treatment  for  itself. 

Comment  date:  December  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  are  also  due  on  or  before 
December  24, 1998. 

3.  Duke  Power  Company 

(Docket  No.  ER97-2  398-000] 
Take  notice  that  on  November  24, 

1998,  Duke  Energy  Corporation 

tendered  for  filing  a  settlement  in  the 

above-reference  docket. 

Comment  date:  December  14,  1998,  in 

accordance  writh  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER99-678-000] 

Take  notice  that  on  November  24, 
1998,  Orange  and  Rockland  Utilities, 
Inc.  (O&R),  tendered  for  filing  its 
Summary  Report  of  O&R  transactions 
during  the  calendar  quarter  ending 
September,  1998  pursuant  to  the  market 
based  rate  power  service  tariff,  made 
effective  by  the  Commission  on  March 
27, 1997  in  Docket  No.  ER97-1 400-000. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  Energy  Ventures,  Inc. 

(Docket  No.  ER99-679-000] 

•Take  notice  that  on  December  1.  1998, 
New  Energy  Ventures,  Inc.  (NEV  Inc.), 
tepdered  for  fifing  a  notice  of  succession 
in  operations  pursuant  to  18  CFR  35.16 
in  order  to  reflect  its  name  change  fi-om 
New  Energy  Ventures,  L.L.C. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  Energy  Holdings,  Inc. 

(Docket  No.  ER99-680-000] 

Take  notice  that  on  November  24, 
1998,  New  Energy  Holdings,  Inc.  (NEV 
Holdings),  tendered  for  filing  a  notice  of 
cancellation  pursuant  to  18  CFR  35.15 
in  order  to  reflect  the  cancellation  of  its 
Market  Rate  Schedule  originally 
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accepted  for  filing  by  the  Commission  in 
Docket  No.  ER96-1 387-000. 

Comment  date:  December  14,  1998,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PPStL,  Inc. 

[Docket  No.  ER99-683-0001 

Take  notice  that  on  November  24, 
1998,  PP&L,  Inc.,  tendered  for  fihng 
notice  that  effective  January  31,  1999, 
Rate  Schedule  No.  58,  effective  date 
February  1,  1994,  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER99-684-000I 

Take  notice  that  on  November  24, 
1998,  Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Power  Sales  Tariff  with  Electric 
Clearinghouse,  Inc.,  (ECI). 

Northern  Indiana  has  requested  an 
effective  date  of  November  20,  1998. 

Copies  of  this  filing  have  been  sent  to 
ECI,  to  the  Indiana  Utility  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consumer  Counselor. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-685-000] 

Take  notice  that  on  November  24, 
1998,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Firm  Transmission  Service 
Agreement  between  WPSC  and  New 
Energy  Ventures,  Inc.,  providing  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

WPSC  requests  an  effective  date  to 
make  the  agreement  effective  on  the 
date  of  execution  by  WPSC.  November 
12, 1998. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-686-000I 

Take  notice  that  on  November  24, 
1998,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Non-Firm  Transmission 
Service  Agreement  between  WPSC  and 
New  Energy  Ventures,  Inc.,  provides  for 
transmission  service  under  the  Open 


Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

WPSC  requests  an  effective  date  to 
make  the  agreement  effective  on  the 
date  of  execution  by  WPSC,  November 
17,  1998. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Illinois  Light  Company 

(Docket  No.  ER99-687-000) 

Take  notice  that  on  November  24, 
1998,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Point-To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  two  new  customers,  New 
Energy  Venture,  Inc.,  and  Ameren 
Services  Company  and  one  notice  of 
contract  termination  fi-om  Southern 
Company  Energy  Marketing  for  Vastar 
Power  Marketing  Inc. 

CILCO  requested  an  effective  date  of 
November  18.  1998. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

(Docket  No.  ER99-688-000] 

Take  notice  that  on  November  24, 
1998,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Transalta 
Energy  Marketing  (U.S.)  Inc.,  dated 
October  28,  1998.  and  a  Firm 
Transmission  Service  Agreement  with 
Entergy  Power  Marketing  Corp.,  dated 
November  18.  1998,  and  a  NonFirm 
Transmission  Service  Agreement  with 
Transalta,  dated  October  28,  1998, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  October  28,  1998,  for  the 
Agreements  with  Transalta,  and 
November  18,  1998,  for  the  Agreement 
with  Entergy,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Transalta,  Entergy,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Carolina  Power  &  Light  Company 

(Docket  No.  ER9*-689-Q00| 

Take  notice  that  on  November  24, 
1998,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fifing  executed 
Service  Agreements  writh  Constellation 
Power  Source,  Inc.,  and  El  Paso  Energy 
Marketing  Company  under  the 
provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
These  Service  Agreements  supersede 
the  un-executed  Agreements  originally 
filed  in  Docket  No.  ER98-3385-000  and 
approved  effective  May  18.  1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-690-0001 

Take  notice  that  on  November  24, 
1998,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fihng  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  with  TransAlta 
Energy  Marketing  Inc..  and  a  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  Agreement  with  TransAlta 
Energy  Marketing  Inc.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
November  2. 1998.  for  each  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Conmiission. 

Comment  date:  December  14. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-691-000] 

Take  notice  that  on  November  24. 
1998,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
Agreements  for  Buckeye  Power^Inc.  as 
agent  for  The  lams  Company,  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  Agreements  for  TransAlta 
Energy  Marketing  (U.S.)  Inc.,  and  a  Firm 
Point-to-Point  Transmission  Service 
Agreement  for  Southeastern  Power 
Administration,  all  under  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT).  The  OATT  has 
been  designated  as  FERC  Electric  Tariff 
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Original  Volume  No.  4,  effective  July  9, 
1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  November  1, 1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
tegulatory  commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PP&L,  Inc. 

iDocket  No.  ER99-692-000] 

Take  notice  that  on  November  24, 
1998,  PP&L,  hic.  (PP&L),  tendered  for 
filing  a  Service  Agreement  for  Affiliate 
Sales,  dated  November  20,  1998,  with 
PP&L  EnergyPIus  Co.,  under  PP&L's 
Market-Based  Rate  and  Resale  of 
'  Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Revised  Volume  No.  5. 
The  Service  Agreement  adds  PP&L 
EnergyPIus  Co.,  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
November  20,  1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
:  have  been  supplied  to  PP&L  EnergyPIus 
Co.,  and  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
;  at  the  end  of  this  notice. 

1 7.  Wisconsin  Electric  Power  Company 

I  IDocket  No.  ER99-693-O001 

Take  notice  that  on  November  24, 
1998,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  short-term  firm  Transmission 
Service  Agreement  and  a  non-firm 
Transmission  Service  Agreement 
between  itself  and  TransAlta.  The 
Transmission  Service  Agreements  allow 
TransAlta  to  receive  transmission 
services  under  Wisconsin  Energy 
Corporation  Operating  Companies' 
FERC  Electric  Tariff,  Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  TransAlta,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  December  24,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Southern  Energy  Canal,  L.L.C. 

(Docket  No.  ER99-694-000I 

Take  notice  that  on  November  24, 
1998,  Southern  Energy  Canal,  L.L.C. 
(Southern  Canal),  tendered  for  filing  an 
application  requesting  that  the 
Commission  accept  for  filing  agreements 
for  cost-based  wholesale  power  sales  by 
Southern  Canal  to  Cambridge  Electric 
Light  Company,  Commonwealth  Electric 
Company,  New  England  Power 
Company,  Montaup  Electric  Company, 
and  Boston  Edison  Company. 

Comment  date:  December  14,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  John  R.  Fielder 

(Docket  No.  ID-3259-OOOl 

Take  notice  that  on  November  24, 
1998,  John  R.  Fielder  tendered  for  filing 
an  application  for  authorization  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Senior  Vice  President,  Southern 

California  Edison  Company 
Director,  California  Independent  System 

Operator  Corporation 
Director,  California  Power  Exchange 

Corporation 

Comment  date:  December  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Polk  Power  Partners,  L.P.,  a 
Delaware  Limited  Partnership 

(Docket  No.  QF92-54-O071 

Take  notice  that  on  November  24, 
1998,  Polk  Power  Partners,  L.P.,  a 
Delaware  limited  partnership  of  1125 
U.S.  98  South  Suite  100,  Lakeland, 
Florida  33801,  filed  with  the  Federal 
Energy  Regulatory  Commission 
supplemental  information  to  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  that  was  filed  with  the 
Commission  on  September  16,  1998 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the 
cogeneration  facility  is  located  in  Polk 
County,  Florida.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  facility  in  61  FERC  1 61,030 
(1992),  and  recertified  in  65  FERC 
H  62,136  (1993),  66  FERC  1 61,116 
(1994)  and  68  FERC  1 62,152  (1994). 
Notices  of  self-certification  and  self- 
recertification  were  filed  on  December 
23,  1991  and  September  7, 1993. 
According  to  the  Applicant,  the 
supplemental  information  is  being 
provided  to  correct  two  typographical 
errors  and  to  answer  questions  posed  by 
the  Commission's  Staff. 


Comment  date:  December  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date. .Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  98-32402  Filed  12-4-98;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-800-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  1999  System  Expansion 
Project  and  Request  for  Comments  on 
Environmental  issues 

December  1, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Eastern  Shore  Natural  Gas  Company's 
(Eastern  Shore)  proposal  to  xxjnstnict 
about  4.5  miles  of  16-inch-diameter 
pipeline  in  Chester  County, 
Pennsylvania;  3.5  miles  of  16-inch- 
diameter  pipeline  in  New  Castle 
County,  EJelaware;  and  one  1,085 
horsepower  (hp)  compressor  unit  in 
New  Castle  County  proposed  in  the 
1999  System  Expansion  Project.'  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 


'  Eastern  Shore  Natural  Gas  Company's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 
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determine  whether  the  project  is  in  the- 
public  convenience  and  necessity. 

If  you  are  a  Icindowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domam,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Eastern  Shore  seeks  authorization  for 
the  following: 

•  Install  a  1,085  hp  compressor  unit 
at  its  existing  Del  City  Compressor 
Station,  3  miles  west  of  Delaware  City, 
New  Castle  County,  Delaware; 

•  Construct  about  4.5  miles  of  16- 
inch-diameter  loop  in  Chester  Coimty, 
Pennsylvania; 

•  Construct  about  3.5  miles  of  16- 
inch-diameter  loop  in  New  Castle 
County,  Delaware. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  56.1  acres  of  land. 
Following  construction,  about  36.1  acres 
would  be  maintained  as  new  permanent 
right-of-way.  The  remaining  20.0  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
NE.,  Washington.  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Pubhc  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pages  4  and  5  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Eastern  Shore.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  One  federally  listed  threatened 
species,  the  bog  turtle,  may  occur  in  the 
proposed  project  area. 

•  Nineteen  streams  and  thirteen 
wetlands  would  be  crossed  by  the 
project. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 


comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  vsrlll  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  v«ll  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 


•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP98-800- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  4,  1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  fihng  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
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Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088. 
].inwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-32379  Filed  12^1-98;  8:45  am] 

aiLUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6197-e] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Proposed 
Collection;  Small  System  Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Small  System  Survey,  ICR 
#1863.01.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1863.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Small  System  Survey,  ICR 
#1863.01.  This  is  a  new  collection. 

Abstract:  The  Environmental 
Protection  Agency  has  developed  three 
interrelated  Supplemental  Surveys  as 
part  of  an  ongoing,  scientific  research 
and  information  collection  program 
associated  with  the  1996  Information 
Collection  Rule  (ICRule)  that  supports 
drinking  water  regulation  development. 
TTie  overall  objective  of  this  research 
and  information  collection  program  is  to 
provide  a  sound  scientific  and  technical 
basis  for  generating  and  evaluating 
strategies  for  reducing  risks  associated 
with  microbial  pathogens  and 
disinfection  byproducts  in  the  US 
drinking  water  supply. 

EPA  must  conduct  a  Regulatory 
Impact  Analysis  (RIA)  for  the  upcoming 
Stage  2  Long  Term  Enhanced  Surface 
Water  Treatment  Rule  (LT2ESWTR)  and 
Stage  2  Disinfectant  and  Disinfection 
Byproducts  Rule  (Stage  2  DBPR)  and 


that  evaluates  the  potential  impacts  on 
all  system  sizes.  This  rule  is  scheduled 
for  promulgation  in  May  2002.  A  major 
regulatory  option  being  considered  is  to 
target  treatment  for  protozoa  as  a  means 
for  controlling  not  only  protozoa  but 
other  waterbome  pathogens.  Therefore, 
a  critical  element  of  the  RIA  is  a 
characterization  of  the  national 
distribution  of  protozoa  in  source  waters 
for  all  size  systems.  Additional  data  are 
needed  to  better  characterize  these 
distributions  because:  (1)  the  ICRule 
only  targets  systems  serving  100,000 
people  or  more,  (2)  the  ICRule  protozoa 
method  exhibits  low  recovery  and  a 
high  detection  limit,  and  (3)  limited 
data  are  available  for  systems  serving 
less  than  100,000.  As  these  protozoan 
concentration  estimates  are  inputs  to  the 
Regulatory  Impact  Analysis  for  this  next 
phase  of  rulemaking,  the  Regulatory 
Impact  Analysis  may  underestimate  the 
level  of  treatment  required  for  protozoa 
removal  along  with  the  resulting  cost 
impacts  of  this  rule. 

To  address  these  remaining  data 
needs,  EPA  has  developed  and  funded 
the  ICRule  Supplemental  Surveys. 
Although  the  existing  ICRule  method 
remains  available  for  possible  use  in 
these  surveys,  a  key  component  of  the 
Supplemental  Surveys  will  be  reliance 
upon  a  new  analytical  method.  Method 
1622,  to  measure  Cryptosporidium  and 
potentially  Giardia  concentrations. 
Because  of  its  anticipated  higher 
recovery  rate  and  lower  detection  limit, 
Method  1622  is  expected  to  provide  a 
more  accurate  estimate  of 
Cryptosporidium  concentrations  in 
source  waters.  The  Supplemental 
Surveys  will  focus  on  gathering  and 
analyzing  data  from  a  subset  of  large, 
medium  and  small  systems.  Today's 
notice  focuses  on  the  information 
collection  burden  associated  with  small 
systems  only.  The  burden  associated 
with  the  large  and  medium  surveys  was 
covered  under  the  Information 
Collection  Request  for  the  1996  ICRule. 

Participation  in  the  Small  System 
Supplemental  Surveys  will  be 
volimtary.  As  is  appropriate  in  survey 
design,  the  size  of  the  initial  sampling 
list  (a  simple  random  sample)  will  be 
large  enough  to  allow  for  some  expected 
declinations.  Forty  small  systems  will 
participate  in  the  survey  and  vWll 
sample  twice  a  month  during  a  12 
month  monitoring  period.  The  first 
monthly  sample  event  will  include 
protozoa  (Cryptosporidium  and 
potentially  Giardia),  bacterial  samples 
(total  coliform  and  E.  coli  or  fecal 
coliform),  wet  chemistry  samples  (total 
organic  carbon  (TOC),  alkalinity, 
UV254,  bromide  and  ammonia),  and 
water  quality  parameters  (turbidity,  pH 


and  temperature).  The  second  monthly 
sample  event  will  include  protozoa, 
bacterial  samples,  and  water  quality 
parameters.  Twenty  percent  of  the 
sample  events  will  collect  an  additional 
raw  water  sample  for  use  as  a  matrix 
spike  to  assess  how  the  water  matrices 
may  be  affecting  method  performance. 
Additional  parameters  that  will  be 
measured  during  the  matrix  spike 
events  include  dissolved  organic  carbon 
(DOC),  total  suspended  solids  (TSS), 
tot§l  dissolved  soUds  (TDS)  and 
conductivity. 

An  agency  may  not  conduct  or 
spcmsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  6/24/ 
98  (63  FR  34379);  1  set  of  comments  was 
received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  32  hours  per 
utihty.  An  additional  40  hrs  are 
attributed  to  the  recruitment  portion  of 
this  survey  where  200  utilities  will  be 
asked  to  complete  a  reply  form  (at  0.2 
hours  per  utility  to  complete  the  form) 
and  from  those  200  utilities,  40  will  be 
selected  to  participate  in  the  survey. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
infqrmation,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  ajiy 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
discJose  the  information. 

Respondents/Affected  Entities:  Public 
water  systems  serving  less  than  10,000 
people. 

Estimated  Number  of  Respondents: 
200. 

Frequency  of  Response:  2  per  month. 

Estimated  Total  Annual  Hour  Burden: 
1320  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $55,000.00. 


67476 


Federal  Register / Vol.  63,  No.  234/ Monday,  December  7,  1998 /Notices 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1863.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OP  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460; 
and 
Office  of  hiformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW. 
Washington,  DC  20503. 

Dated:  November  30,  1998. 
Richard  T.  Westlund, 
Acting  Director.  Regulatory  Information 
Division. 

|FR  Doc^98-32414  Filed  12-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6198-2] 

Notice  of  Public  Meetings  on  Drinking 
Water  Issues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  public  meeting  on 
December  15  and  16.  1998  at  the  Park 
Hyatt  Hotel,  24th  and  M  Street,  NW., 
Washington  DC  for  the  purpose  of 
information  exchange  with  stakeholders 
on  issues  related  to  the  development  of 
regulations  to  control  microbial 
pathogens  and  disinfection  byproducts 
in  drinking  water,  including  a  Stage  2 
Disinfectants/Disinfection  Byproducts 
Rule  and  a  Long-term  2  Enhanced 
Surface  Water  Treatment  Rule.  The 
meeting  will  start  at  9:00  AM  on 


E)ecember  15  and  will  adjourn  on 
December  16  at  3:30  PM.  The  meeting 
will  provide:  (1)  A  review  of  the  Stage 
1  Disinfectants/EKsinfection  Byproducts 
Rule  and  the  Interim  Enhanced  Surface 
Water  Treatment  Rule;  (2)  an  overview 
of  the  Information  Collection  Rule  and 
research  supporting  the  drinking  water 
rules;  (3)  an  opportunity  for 
stakeholders  to  discuss  the  issues  and 
process  for  completing  the  Stage  2 
deliberations;  and  (4)  an  opportunity  to 
discuss  schedules  for  subsequent 
meetings. 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting.  As  with  all  previous  meetings 
in  this  series,  to  the  extent  that  space  is 
available,  EPA  is  instituting  an  open 
door  policy  to  allow  any  member  of  the 
public  to  attend  any  of  the  meetings  for 
any  length  of  time.  Approximately  50 
seats  will  be  available  for  the  public. 
Seats  will  be  available  on  a  first-come, 
first  served  basis. 

For  additional  information  about  the 
meeting,  please  contact  Ephraim  King  or 
Mike  Cox  of  EPA's  Office  of  Ground 
Water  and  Drinking  Water  at  (202)  260- 
7575  or  by  e-mail  at 
cox.michael@epamail.epa.gov. 

Dated:  December  1,  1998. 

Elizabeth  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  98-32413  Filed  12-4-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-848;  FRL-6047-2] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-848,  must  be 
received  on  or  before  January  6,  1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiu-ces  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


Mary  Waller  (PM  21) 

Cynthia  Giles-Parker 
(PM  22). 


Office  locatiorVtelephone  numtier 


Rm.  247,  CM  #2,  703-308-9354,  e-mail:waller.mary@epamail.epa.gov. 

Rm.  247,  CM  #2,  703-305-7740,  e-mail:  giles-parker.cynthia@epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 


the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  hilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 


under  docket  control  number  IPF-848] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
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record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  munber  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Enviroiunental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Novemt)er  24, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  vdthout  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measm«ment  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  BASF  Corporation,  Agricultural 
Products 

PP  7E4874 

EPA  has  received  a  pesticide  petition 
(PP  7E4874)  fi-om  BASF  Corporation, 
Agricultural  Products,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  estabhshing  an  import 
tolerance  for  residues  of  the  fungicide 
fenpropimorph,  (+)-cis-4-(3-{4-tert- 
butylphenyl)-2-methylpropyl)-2,6- 
dimethylmorpholine  in  or  on  the  raw 
agricultural  commodity  bananas  at  1.5 
parts  per  million  (ppm)  of  which  no 
more  than  0.3  ppm  is  foimd  in  the  pulp. 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism. 
BASF  Corporation  notes  that 
metabolism  in  plants  and  animals  is 
understood. 

2.  Analytical  method.  The  method  of 
analysis  includes  extraction,  liquid/ 
liquid  partition,  column  clean-up,  and 
quantitation  by  gas  chromatography/ 
nitrogen-phosphorus  detector.  The 
overall  fortification  recoveries  from  the 
unpeeled,  whole  banana,  and  the  peeled 
(pulp)  samples  together  averaged  87.1% 
±9.3%  (N=76). 

3.  Magnitude  of  residues.  Fifteen  crop 
residue  trials  were  conducted  in  the 
banana  gro wring  regions  of  Mexico, 
South,  and  Central  America  including 
three  sites  in  Colombia,  four  sites  in 
Costa  Rica,  four  sites  in  Ecuador,  one 
site  in  Guatemala,  two  sites  in 
Honduras,  and  one  site  in  Mexico.  Four 
sequential  applications  were  made  at 
the  target  rate  of  545  g/ha  to  both  bagged 
and  unbagged  bananas  at  each  site.  Fruit 
from  both  the  bagged  and  unbagged 
treatments  were  harvested  at  0  days 
following  the  last  application. 

Whole  fruit  (peel  and  pulp)  samples 
and  pulp  only  samples  were  analyzed 
for  all  treatments  at  all  sites.  Under 
typical  practices  (bagged  bananas) 
residue  in  the  whole  fruit  ranged  from 
<  the  limit  of  quantitation  (LC>Q)  (0.050 
milligrams/kilogram  (mg/kg))  to  a 
maximimi  of  0.4  mg/kg.  Banana  pulp 
residues  from  bagged  bananas  ranged 
from  <  the  LOQ  (0.050  mg/kg  to  0.20 
mg/kg  and  averaged  0.0518  mg/kg.  The 
average  value  was  calculated  by 
assuming  all  values  below  the  LOQ 
were  equal  to  one-half  the  LOQ  or  0.025 
mg/kg. 

Under  worst-case  practices  (unbagged 
bananas)  residue  in  the  whole  fioiit 
ranged  fi-om  <  the  LOQ  (0.050  mg/kg  to 
a  maximum  of  1.4  mg/kg.  Banana  pulp 
residues  from  unbagged  bananas  ranged 
from  <  the  LOQ  (0.050  mg/kg  to  0.43 
mg/kg  and  averaged  0.1149  mg/kg.  The 
average  value  was  calculated  by 
assuming  all  values  below  the  LOQ 
were  equal  to  one-half  the  LOQ  or  0.025 
mg/kg. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  fenpropimorph  does 
not  pose  any  acute  toxicity  risks.  These 


studies  are  not  required  for  an  import 
tolerance,  but  we  have  provided  the 
following  paragraph  to  demonstrate  that 
fenpropimorph  is  not  an  acute  toxicant. 
The  acute  toxicity  studies  place 
technical  fenpropimorph  in  acute 
toxicity  category  III  for  acute  oral, 
dermal,  inhalation,  and  skin  irritation; 
and  in  acute  toxicity  category  IV  for  eye 
irritation  and  the  technical  material  is 
not  a  skin  sensitizer.  Additionally, 
results  of  an  acute  oral  neurotoxicity 
and  a  subchronic  oral  feeding 
neurotoxicity  study  demonstrated  that 
fenpropimorph  was  not  a  neurotoxic 
compound. 

2.  Genotoxicity.  A  Modified  Ames 
Test  (1  Study;  point  mutation): 
Negative;  In  Vitro  Cytogenetics-Human 
lymphocytes  (1  Study;  Chromosome 
Aberrations):  Negative;  Mouse 
Micronucleus  Assay  (1  Study; 
Chromosome  Aberrations):  Negative;  In 
Vitro  UDS  Test  Using  Rat  Hepatocytes  (1 
Study;  DNA  damage  and  repair): 
Negative;  fenpropimorph  has  been 
tested  in  a  total  of  4  genetic  toxicology 
assays.  These  assays  were  performed 
both  in  vitro  and  in  vivo  and  multiple 
assays  were  conducted  for  each  of  the 
three  EPA  Guideline  requirement 
categories.  Based  on  the  data  presented 
in  this  p)etition,  fenpropimorph  does  not 
induce  gene  mutations  and  does  not 
indAce  other  effects  indicative  of 
genotoxicity.  Fenpropimorph  does  not 
pose  a  mutagenic  hazard  to  humans. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  with  rats  fed  dosages  of  0,  0.625, 
1.25,  and  2.5  milligrams/kilogram/day 
(mg/kg/day)  (average  mg/kg/day  dose 
levels  for  both  male  and  female  rats) 
with  a  reproductive  no  observed  adverse 
effect  level  (NOAEL)  of  2.5  mg/kg/day 
and  with  a  parental  NOAEL  of  2.5  mg/ 
kg/day  based  on;  (i)  no  treatment-related 
clinical  signs,  significant  body  weight 
changes,  parameters  of  fertility  and 
gestation,  or  macro-  or  histopathological 
changes  wctc  observed  for  ihe  parental 
FO  and  Fl  at  all  dose  levels  tested;  (ii) 

in  the  Fl  fitters,  a  slight  increased 
incidence  of  stillborn  pups,  unfolding  of 
the  ear,  and  slight  reduced  body  weight 
development  during  lactation  were 
observed  in  the  2.5  mg/kg/day  dose 
level  group;  and  (iii)  in  the  F2  fitters,  no 
treatment-related  effects  were  observed 
at  all  dose  levels  tested. 

A  developmental  prenatal  study  was 
conducted  via  oral  gavage  in  rats 
resulted  in  dosages  of  0,2.5,  10,  40,  and 
160  highest  dose  tested  (HDT)  mg/kg/ 
day  from  day  6  to  15  of  gestation  with 
a  development  toxicity  NOAEL  of  40 
mg/kg/day  and  a  maternal  toxicity  of  10 
mg/kg/day  based  on  the  following:  (i) 
signs  of  maternal  toxicity,  in  the  form  of 
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decreased  body  weights  and/or  clinical 
signs  observed  at  dose  levels  >  40  mg/ 
kg/day,  (ii)  maternal  animals  in  the  160 
mg/kg/day  dose  group  showed  an 
increased  incidence  of  vaginal  bleeding 
from  day  10  to  19  of  gestation  and 
increased  placental  weight;  (iii) 
maternal  animals  in  the  160  mg/kg/day 
dose  group  showed  an  increase  in  the 
number  of  resorptions  as  compared  to 
controls;  (iv)  decreases  in  fetal  body 
weights  and  size  and  numlier  of  viable 
fetus  were  observed  at  the  HDT;  (v)  a 
significant  number  of  fetuses  had  a 
finding  of  cleft  palate  in  the  high  dose 
group  tested  were  observed;  and  (vi) 
litters  from  animals  treated  at  the  lower 
doses  remained  entirely  unaffected. 

A  second  developmental  perinatal 
study  was  conducted  via  oral  gavage  in 
rats  resulted  in  dosages  of  0,  2.5,  10,  40. 
and  160  HDT  mg/kg/day  from  day  15  to 
21  of  gestation  with  a  development 
toxicity  NOAEL  of  40  mg/kg/day  and  a 
maternal  toxicity  of  40  mg/kg/day  based 
on  the  following:  (i)  four  animals  died 
on  days  1  to  6  after  delivery;  (ii)  signs 
of  maternal  toxicity,  in  the  form  of 
decreased  body  weights  and/or  clinical 
signs  observed  at  the  top  dose  level;  (iii) 
at  birth,  body  weight  was  significantly 
reduced  in  the  pups  of  the  top  dose 
group;  (iv)  the  brood  care  at  the  top  dose 
group  animals  was  generally 
unsatisfactory  and  led  to  a  high 
perinatal  mortality  of  the  fetuses  with 
only  30  viable  fetuses  left  on  day  1  post 
partum,  the  dead  fetuses  showed  no 
increased  incidence  of  malformations; 
(v)  the  few  surviving  pups  of  the  dams 
at  the  160  mg/kg/day  dose  group 
showed  decreases  in  fetal  body  weights 
and  size  was  retarded,  no  disturbances 
were  found  in  the  functional  and 
behavioral  tests  that  were  conducted  on 
the  surviving  pups;  (vi)  at  necropsy,  all 
dams  showed  comparable  number  of 
implantations  and  the  animals  scarified 
as  scheduled  revealed  no  treatment- 
related  changes  and  also  the  mean  organ 
weights  were  similar  in  treated  and 
untreated  groups;  and  (vii)  litters  from 
animals  treated  at  the  lower  doses 
remained  entirely  unaffected  and  no 
pathological  findings  were  also  noted  in 
these  pups. 

A  series  of  two  developmental  study. 
Study  A  dose  levels  were  0,  2.4.  12.  36, 
and  60  mg/kg/day  and,  Study  B  dose 
levels  were  0.  7.5,  15,  and  30  mg/kg/day 
were  conducted  via  oral  gavage  in 
rabbits  resulted  in  dosages  of  0,  2.4,  7.5, 
12,  15,  30,  36,  and  60  HDT  mg/kg/day 
with  a  development  toxicity  NOAEL  of 
15  mg/kg/day  and  a  maternal  toxicity  of 
15  mg/kg/day  based  on  the  following:  (i) 
Severe  clinical  signs  and/or  mortality 
were  observed  at  dose  levels  >  30  mg/ 
kg/day;  (ii)  decreased  body  weight,  food 


consumption,  and  absorption/premature 
dehvery  in  the  36  and  60  mg/kg/day 
dose  groups  which  survived  to  the  end 
of  the  studies;  (iii)  fetal  effects  consisted 
of  high  niunber  of  dead  fetuses  and 
several  gross  malformations  (pseudo 
ancylosis,  syndactylia.  micromelia. 
aplasia  of  the  twelveth  rib)  at  the  HDT; 
and  (iv)  pseudo  ancylosis  was  also  seen 
in  1  fetus  from  the  12  mg/kg/day  dose 
group  and  in  6  fetuses  in  the  36  mg/kg/ 
day  dose  level,  but  this  finding  is 
known  to  occur  spontaneously  in 
rabbits  of  this  strain  used  and  the 
contractiu-es  usually  normalize  during 
early  stages  of  life.  Due  to  the  severe 
effect  at  the  high  dose  level  (HDL),  these 
effects  may  be  considered  to  represent  a 
specific  teratogenic  effect  of  the 
treatment. 

4.  Chronic  toxicity.  Based  on  review 
of  the  available  data,  BASF  believes  the 
Reference  Dose  (RfD)  for  fenpropimorph 
will  be  based  on  a  2-year  feeding  study 
in  rats  with  a  threshold  NOAEL  of  0.3 
mg/kg/day.  Using  an  uncertainty  factor 
of  100.  the  RfD  is  calculated  to  be  0.003 
mg/kg/day.  The  following  are 
summaries  of  the  pertinent  toxicity  data 
supporting  fenpropimorph  tolerances. 
Additionally,  these  are  summaries  of 
EPA  reviewed  Phase  III  Toxicology 
Summaries  prepared  by  BASF 
Corporation  for  EPA. 

A  1  year  feeding  study  in  dogs  fed 
dosages  of  0.  0.8,  3.2.  or  12.7  mg/kg/day 
with  a  NOAEL  of  3.2  mg/kg/day  based 
on  the  following  effects:  (i)  no  changes 
in  body  weights  nor  food  consumption 
for  both  the  high  dose  male  and  female 
dogs  were  observed  at  all  tested  dose 
levels  as  compared  to  controls;  (ii)  blood 
biochemistry  values  were  slightly 
increased  in  high  dose  males  (alkaline 
phosphatase)  and  females  (alanine 
aminotransferase);  (iii)  the 
cholininesterase  from  plasma,  red  blood 
cells,  and  brain  showed  comparable 
activities  in  treated  and  untreated  dogs; 
and  (iv)  neither  organ  weight  analyses 
nor  macro-  and  histopathological 
examinations  demonstrated  any 
treatment  related  effects  as  compared  to 
controls. 

A  combined  chronic  feeding/ 
oncogenicity  study  was  performed  in 
rats  being  fed  dosages  of  0,  0.2.  0.3.  1.7 
and  8.8  mg/kg/day  (males)  and  0,  0.2, 
0.4,  2.1.  and  11.2  mg/kg/day  (females) 
with  a  NOAEL  of  0.3  mg/kg/day  (males) 
and  0.4  mg/kg/day  (females)  based  on 
the  following  effects:  (i)  decreased  in 
body  weights  were  observed  in  both 
males  and  female  rat  at  dose  levels  >  1.7 
mg/kg/day  with  a  very  slight 
progression  of  severity  to  the  upper 
level;  (ii)  decreased  food  consumption 
in  female  rats  at  the  HDT;  (iii) 
significantly  lower  activities  of  plasma 


cholinesterase  were  noted  in  male  and 
female  rats  in  the  HDT  where  as  no 
effect  was  found  for  red  blood  cell 
cholinesterase  values;  (iv)  at  terminal 
sacrifice,  reduced  activities  of  brain 
cholinesterase  were  detected  in  males, 
only,  at  the  1.7  and  8.8  mg/kg/day  dose 
levels  groups  tested;  (v)  increased  liver 
weights  for  females  at  dose  levels  >  2.1 
mg/kg/day  and  in  males  of  the  top  dose 
group;  (vi)  microscopic  findings  were 
observed  in  the  liver  of  male  and  female 
rats  in  the  HDLs.  only;  and  (vii)  no 
increased  incidence  of  neoplasms 
occurred  at  any  dose  levels  tested  in  this 
study. 

A  carcinogenicity  study  in  mice  fed 
dosages  of  0.  0.5.  3.0.  16,  and  106  HDT 
mg/kg/day  (males)  and  0.  0.5.  3.5,  17, 
and  118  HDT  mg/kg/day  (females)  with 
a  NOAEL  of  3.0  and  3.5  mg/kg/day  for 
male  and  female  mice,  respectively, 
based  on  the  following  effects:  (i) 
decreased  body  weights  and  slight 
inferior  food  conversion  ratio  were 
observed  in  both  male  and  female  mice 
at  the  HDT;  (ii)  decreased  cholinesterase 
activities  were  observed  in  red  blood 
cells  for  female  mice  in  the  17  and  118 
mg/kg/day  dose  level  tested  at  terminal 
sacrifice;  (iii)  at  the  HDT  increased  liver 
weights  were  observed  for  female  mice 
at  terminal  sacrifice  and  in  males  at 
interim  sacrifice  after  52  weeks;  and  (iv) 
no  increased  incidence  of  neoplasms 
occurred  at  any  dose  levels  tested  in  this 
study. 

5.  Endocrine  disruption.  No  specific 
tests  have  been  performed  with 
fenpropimorph  to  determine  whether 
the  chemical  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  naturally  occurring 
estrogen  or  other  endocrine  effects. 
However,  there  are  significant  findings 
in  other  relevant  toxicity  studies,  i.e. 
teratology  and  multi-generation 
reproductive  studies,  that  would  suggest 
fenpropimorph  produces  endocrine 
related  effects. 

C.  Aggregate  Exposure 

Based  on  tJie  information  above  it  is 
concluded  that  the  RfD  used  to  assess 
safety  to  children  should  be  0.003  mg/ 
kg/day  dose  level  established  in  the  2- 
year  rat  oral  feeding  study.  Using  the 
assumption  stated  for  the  general 
population,  BASF  concluded  that  the 
most  sensitive  child  population  group  is 
that  of  children  >  1  year.  Using  the  same 
RfD  and  the  same  conservative  exposure 
assumptions  employed  in  the  dietary 
risk  analysis  for  the  general  population. 
It  was  calculated  that  the  exposure  to 
this  group  to  be  approximately  >  11% 
of  the  RfD  for  all  uses  proposed  in  this 
document.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
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toxicity  data,  and  the  exposure 
assessment  discussed  above,  BASF 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  residues  of  fenpropimorph, 
including  all  anticipated  dietary 
exposure. 

1 .  Dietary  exposure.  For  the  purpose 
of  assessing  the  potential  chronic 
dietary  exposure,  BASF  has  estimated 
aggregate  exposure  based  on  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  the  tolerance  of 
fenpropimorph  on  bananas  at  0.3  ppm 
the  maximum  residue  found  in  bananas. 
The  TMRC  is  a  "worse  case"  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100%  of  all  crops  for  which  the 
tolerances  are  established  are  treated 
and  that  pesticide  residues  are  always 
found  at  tolerance  levels.  Based  on  the 
expected  RfD  of  0.003  mg/kg/day  (from 
the  NOAEL  determined  in  the  2 -year 
feeding  study  in  rats  and  a  100  fold 
safety  factor)  and  the  tolerance  level 
residue  chronic  dietary  exposure  of  the 
general  population  is  less  than  2.5%  of 
the  RfD.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  and  the  exposure 
assessment  discussed  above,  BASF 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
fenpropimorph,  including  all 
anticipated  dietary  exposure. 

2.  Food.  BASF  has  reviewed  the 
available  toxicology  database  to 
determine  the  endpoints  of  concern.  For 
Fenpropimorph  BASF  believes  there  is 
no  concern  regarding  an  acute  dietary 
risk  since  the  available  data  do  not 
indicate  any  evidence  of  significant 
toxicity  from  a  1-day  or  single,  event 
exposure  by  the  oral  route. 

3.  Drinking  water/Non-dietary 
exposure.  There  are  no  other  potential 
sources  (such  as  in  drinking  water  and 
exposure  from  non-occupational 
sources)  of  exposure  to  fenpropimorph 
for  the  general  population  to  residues  of 
fenpropimorph  due  to  the  fact  the  action 
being  requested  is  to  establish  an  import 
tolerance,  only. 

4.  Threshold  and  non-threshold 
effects.  The  proposed  RfD  for 
fenpropimorph  is  based  on  a  2-year 
feeding  study  in  rats  with  a  threshold 
NOAEL  of  0.3  mg/kg/day.  Using  an 
uncertainty  factor  of  100,  the  RfD  is 
calculated  to  be  0.003  mg/kg/day. 
Fenpropimorph  is  considered  not  to  be 
a  carcinogenic  material.  Therefore,  it 
should  be  regulated  by  the  traditional 
K!D  approach  to  quantify  human  risk. 


D.  Cumulative  Effects 

BASF  has  considered  the  potential  for 
cumulative  effects  of  fenpropimorph 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
is  not  aware  of  any  other  active 
ingredients  which  is  structurally  similar 
to  fenpropimorph  that  are  registered  on 
bananas.  Therefore,  BASF  has 
considered  only  the  potential  risks  of 
fenpropimorph  in  its  exposiu^e 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  described  above, 
based  on  the  completeness  and  there 
hability  of  the  toxicity  data,  BASF  has 
estimated  that  aggregate  exposure  to 
fenpropimorph  will  utilize  >  2.5%  of 
the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposure 
below  100%  of  the  RfD.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  and  the 
exposure  assessment  discussed  above, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  fenpropimorph,  including 
all  anticipated  dietary  exposure. 

2.  Infants  and  children.  The  findings 
in  the  rat  and  rabbit  are  most  likely  as 
a  result  of  excessive  maternal  toxicity, 
treatment  of  pregnant  rats  and  rabbits 
with  fenpropimorp^nduced 
embryotoxic  effects  which  manifested 
themselves  in  the  form  of  early 
resorptions  and  structural  anomalies  in 
the  offspring.  In  both  the  rat  and  rabbit, 
the  dose-effect  relationship  was  rather 
steep  and  showed  clear  threshold  levels. 
At  dose  levels  below  the  threshold  of 
maternal  toxicity,  reproductive 
parameters  as  well  as  the  offsprings 
remained  entirely  unaffected.  This  data 
demonstrates  that  the  rat  and  rabbit  are 
similarly  sensitive  to  fenpropimorph. 
Additionally,  the  NOAEL  of  0.3  mg/kg/ 
day  from  the  chronic  rat  study  used  to 
set  the  RfD  is  33x  to  50x  lower  than  the 
maternal  NOAELs  estabUshed  in  the  rat 
and  rabbit  teratology  studies, 
respectively.  The  developmental  effects 
observed  in  either  the  rat  or  rabbit 
occurred  only  at  maternally  toxic  doses. 
Therefore,  no  additional  safety  factor  is 
needed  for  children. 

A  2-generation  reproduction  study 
writh  rats  fed  dosages  of  0,  0.625,  1.25. 
and  2.5  mg/kg/day  (average  mg/kg/day 
dose  levels  for  both  male  and  female 
rats)  with  a  reproductive  NOAEL  of  2.5 
mg/kg/day  and  with  a  parental  NOAEL 
of  2.5  mg/kg/day  based  on:  (i)  no 
treatment-related  clinical  signs, 
significant  body  weight  changes, 
parameters  of  fertility  and  gestation,  or 


macro-or  histopathological  changes 
were  observed  for  the  parental  FO  and 
Fl  at  all  dose  levels  tested;  and  (ii)  in 
the  Fl  litters,  a  slight  increased 
incidence  of  stillborn  pups,  unfolding  of 
the  ear,  and  slight  reduced  body  weight 
development  during  lactation  were 
observed  in  the  2.5  mg/kg/day  doselevel 
group;  (iii)  in  the  F2  Utters,  no 
treatment-related  effects  were  observed 
at  all  dose  levels  tested.  As  stated  above, 
the  NOAEL  of  0.3  mg/kg/day  from  the 
chronic  rat  study  used  to  set  the  RfD  is 
approximately  8x  lower  than  the 
maternal  NOAEL  established  in  the  rat 
reproduction  study.  Therefore,  no 
additional  safety  factor  is  needed  for 
children. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  under  Codex 
Alimentarius  Commission  for 
fenpropimorph  in  any  of  the  crops 
petitioned:  bananas. 

2.  Rohm  and  Haas  Company 

PP  1F3995,  1F3989  and  2F4154 

EPA  has  received  data  intended  to 
satisfy  the  conditions  which  caused 
time-limits  to  be  placed  on  the 
tolerances  proposed  by  the  three 
pestfcide  petitions  PP  1F3995,  1F3989, 
and  2F4154  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
extending  until  December  31,  2001  the 
time-limited  tolerances  for  residues  of 
fenbuconazole  (alpha-(2-(4- 
chlorophenyl)-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile)  in 
or  on  the  raw  agricultural  commodities 
bananas  at  0.3  parts  per  million  (ppm), 
b^ana  pulp  at  0.05  ppm,  stone  fruits 
(except  plums  and  prunes)  at  2.0  ppm, 
and  pecans  at  0.1  ppm.  EPA  has 
deteanined  that  the  submissions 
concern  the  additional  data 
requirements  as  elements  set  forth  in 
section  408(f)(1)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time. 

A  summary  of  the  data  that  support 
the  tolerances,  and  of  exposure  to  and 
risks  from  the  use  of  fenbuconazole,  is 
printed  below.  This  summary  of  the 
petitions  was  prepared  by  the  registrant 
and  represents  the  views  of  the 
registrant.  EPA  is  publishing  the 
petition  summary'  with  only  minor 
editing  changes.  The  petition  sununary 
includes  an  announcement  of  the 
availabiUty  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
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measurement  of  the  pesticide  chemical 
residues. 

A.  Residue  Chemistry 

The  tolerance  expression  for 
fenbuconazole  residues  in  or  on 
bananas,  banana  pulp,  pecans,  and 
stone  fruit  (except  plums  and  prunes)  is 
the  combined  residues  of  fenbuconazole 
(alpha-(2-(4-chlorophenyl)-ethyl)-alpha- 
phenyl-3-(lH-l,2,4-triazole)-l- 
propanenitrile)  and  its  metabolites  cis-5- 
(4-chlorophenyl)-dihydro-3-phenyl-3- 
(lH-l,2,4-triazole-l-ylmethyl)-2-3H- 
furanone  and  trans-5-(4-chlorophenyl)- 
dihydro-3-phenyl-3-(lH-l,2,4-triazole-l- 
ylmethyl)-2-3H-furanone.  Residues  of 
these  compounds  are  combined  and 
expressed  as  parent  compound  to 
determine  the  total  residue  in  or  on 
bananas,  banana  pulp,  pecans,  and 
stone  fruit  (except  plums  and  prunes). 
No  changes  in  the  tolerances  of 
fenbuconazole  or  in  the  tolerance 
expression  (parent  plus  lactone 
metabolites)  for  pecans,  bananas,  or 
stone  fruit  from  that  indicated  in  40  CFR 
180.480  will  be  necessary  for  the 
tolerance  extensions.  Current  tolerances 
for  fenbuconazole  are  0.3  ppm  for 
banana  whole  fruit,  0.05  ppm  for  banana 
pulp,  0.1  ppm  for  pecans,  and  2.0  ppm 
for  the  stone  fruit  crop  group  (except 
plums  and  prunes).  There  is  also  a 
current  time-limited  (Section  18) 
tolerance  for  fenbuconazole  on 
blueberries  of  1.0  ppm. 

1.  Analytical  method.  Fenbuconazole 
residues  (parent  plus  lactones)  are 
measured  in  pecans,  stone  fruit,  and 
bananas  at  an  analytical  sensitivity  of 
0.01  milligrams/kilogram  (mg/kg)  by 
soxhlet  extraction  of  samples  in 
methanol,  partitioning  into  methylene 
chloride,  redissolving  in  toluene,  clean 
up  on  silica  gel,  and  gas  hquid 
chromatography  using  nitrogen  specific 
thermionic  detection. 

2.  Magnitude  of  residues — i.  Pecans. 
Four  field  trials  were  conducted  in 
pecans.  Eight  to  ten  applications  were 
made  at  the  maximum  use  rate  of  0.125 
lb  a.i./A,  and  nuts  were  harvested  28 
days  after  the  last  application.  Field 
residue  values  in  nutmeat  for  the  four 
trials  were  0.004,  0.004,  <0.01,  and 
<0.01  ppm. 

ii.  Bananas.  Fourteen  field  trials  were 
conducted  on  pulp  from  bagged 
bananas,  and  nine  field  trials  were 
conducted  on  whole  fruit  from  bagged 
bananas.  Bagged  bananas  are  typically 
used  in  commerce.  Eight  applications  (5 
and  7  applications  in  two  trials)  were 
made  at  the  maximum  use  rate  of  0.09 
lb  a.i./A  and  bananas  were  harvested  on 
the  last  day  of  application.  The  highest 
field  residue  values  were  0.019  ppm  in 
pulp  and  0.0589  ppm  in  whole  fruit. 
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The  average  field  residue  values  were 
0.004  ppm  in  pulp  and  0.010  ppm  in 
whole  fruit. 

iii.  Stone  fruit— a.  Peaches.  Ten  field 
trials  were  conducted  on  peaches.  Seven 
to  ten  applications  were  made  at  the 
maximum  use  rate  of  0.1  lb  a.i./A  and 
fruit  were  harvested  on  the  last  day  of 
application.  The  highest  field  residue 
value  was  0.5096  ppm,  and  the  average 
field  residue  value  was  0.351  ppm. 

b.  Cherries.  Eleven  field  trials  were 
conducted  on  cherries.  Five  to  six 
applications  were  made  at  the 
maximum  use  rate  of  0.1  lb  a.i./A  and 
fruit  were  harvested  on  the  last  day  of 
application.  The  highest  field  residue 
value  was  0.641  ppm,  and  the  average 
field  residue  value  was  0.434  ppm. 

c.  Apricots.  Two  field  trials  were 
conducted  on  apricots.  Six  applications 
were  made  at  the  maximum  use  rate  of 
0.125  lb  a.i./A  and  fruit  was  harvested 
on  the  last  day  of  application.  The  field 
residue  values  in  four  samples 
measured  were  0.168,  0.226,  0.268,  and 
0.279  ppm. 

B.  Toxicological  Profile 

The  toxicology  of  fenbuconazole  is 
summarized  in  the  following  sections. 
There  is  no  evidence  to  suggest  that 
human  infants  and  children  will  be 
more  sensitive  than  adults,  that 
fenbuconazole  will  modulate  human 
endocrine  systems  ^  anticipated  dietary 
exposures,  or  cause  cancer  in  humans  at 
the  dietary  exposures  anticipated  for 
this  fungicide.  While  the  biochemical 
target  for  the  fungicidal  activity  of 
members  of  the  DMI  class  is  shared,  it 
cannot  be  concluded  that  the  mode  of 
action  of  fenbuconazole  which  produces 
phytotoxic  effects  in  plants  or  toxic 
effects  in  animals  is  also  conunon  to  a 
single  class  of  chemicals. 

1.  Acute  toxicity.  Fenbuconazole  is 
practically  nontoxic  after  administration 
by  the  oral,  dermal  andrespiratory 
routes.  The  acute  oral  LD50  in  mice  and 
rats  is  >2,000  mg/kg.  The  acute  dermal 
LDso  in  rats  is  >5,000  mg/kg. 
Fenbuconazole  was  not  significantly 
toxic  to  rats  after  a  4  hour  inhalation 
exposure,  with  an  LD50  value  of  >  2.1 
mg/L.  Fenbuconazole  is  classified  as  not 
irritating  to  skin  (Draize  score  =  0),  in 
consequentially  irritating  to  the  eyes 
(mean  irritation  score=  0),  and  it  is  not 

a  sensitizer.  No  evidence  exists 
regarding  differential  sensitivity  of 
children  and  adults  to  acute  exposure. 

2.  Genotoxicity.  Fenbuconazole  has 
been  adequately  tested  in  a  variety  of  in 
vitro  and  in  vivo  mutagenicity  tests.  It  is 
negative  in  the  Ames  test,  negative  in  in 
vitro  and  in  vivo  somatic  and  germcell 
tests,  and  did  not  induce  unscheduled 


in  DNA  synthesis  (UDS).  Fenbuconazole 
is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  These  conclusions  were 
extracted  from  60  FR  27419,  May  24, 
1995.  Fenbuconazole  is  not  teratogenic. 
The  maternal  no  observed  adverse  effect 
level  (NOAEL)  in  rabbits  was  10  mg/kg/ 
day  and  30  mg/kg/day  in  rats.  The  fetal 
NOAEL  was  30  mg/kg/day  in  both 
species.  The  parental  NOAEL  was  4.0 
mg/kg/day  (80  ppm)  in  a  2-generation 
reproduction  study  in  rats.  The 
reproductive  NOAEL  in  this  study  was 
greater  than  40.0  mg/kg/day  (800  ppm; 
highest  dose  tested  (HDT)). 
Fenbuconazole  had  no  effect  on  male 
reproductive  organs  or  reproductive 
performance  at  any  dose.  The  adult 
lowest  observed  adverse  effect  level 
(LOAEL)  was  40.0  mg/kg/day  (800  ppm; 
HDT).  Systemic  effects  of  decreased 
body  weight  gain;  maternal  deaths;  and 
hepatocellular,  adrenal,  and  thyroid 
follicular  cell  hypertrophy  were 
observed.  No  effects  on  neonatal 
survival  or  growth  occurred  below  the 
adult  toxic  levels.  Fenbuconazole  does 
not  produce  birth  defects  and  is  not 
toxic  to  the  developing  fetus  at  doses 
below  those  which  are  toxic  to  the 
mother. 

4.  Subchronic  toxicity.  In  a  21  day 
dermal  toxicity  study  in  the  rat,  the 
NOAEL  was  greater  than  1,000  mg/kg/ 
day,  with  no  effects  seen  at  this  limit 
dose. 

5.  Chronic  toxicity,  hi  2  year 
combined  chronic  toxicity/  oncogenicity 
studies  in  rats,  the  NOAEL  was  80  ppm 
(3.03  mg/kg/day  for  males  and  4.02  mg/ 
kg/day  for  females)  based  on  decreased 
body  weight,  and  liver  and  thyroid 
hypertrophy.  In  a  1  year  chronic  toxicity 
study  in  dogs,  the  NOAEL  was  150  ppm 
(3.75  mg/kg/day)  based  on  decreased 
body  weight,  and  increased  liver  weight. 
The  LOAEL  was  1,200  ppm  (30  mg/kg/ 
day).  In  a  78  week  oncogenicity  study  in 
mice,  the  NOAEL  was  10  ppm  (1.43  mg/ 
kg/day).  The  LOAEL  was  200  ppm  (26.3 
mg/kg/day,  males)  and  650  ppm 
(104.6mg/kg/day,  females)  based  on 
increased  liver  weights  and 
histopathological  effects  on  the  liver. 
These  effects  were  consistent  with 
chronic  enzyme  induction  from  high 
dose  dietary  exposure. 

A  Reference  Dose  (RfD)  for  systemic 
effects  at  0.03  mg/kg/day  was 
established  by  EPA  in  1995  based  on  the 
NOAEL  of  3.0  mg/kg/day  from  the  rat 
chronic  study.  This  RfD  adequately 
protects  both  adults  and  children. 

Twenty-four  month  rat  chronic 
feeding/carcinogenicity  studies  with 
fenbuconazole  showed  effects  at  800 
and  1,600  ppm.  Fenbuconazole 
produced  a  minimal,  but  statistically 
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significant  increase  in  the  incidence  of 
combined  thyroid  follicular  cell  benign 
and  malignant  tumors.  These  findings 
occurred  only  in  male  rats  following 
life-time  ingestion  of  very  high  levels 
(800  and  1,600  ppm  in  the  diet) 
fenbuconazole.  Ancillary  mode-of- 
action  studies  demonstrated  that  the 
increased  incidence  of  thyroid  tumors 
was  secondary  to  increased  liver 
metabolism  and  biliary  excretion  of 
thyroid  hormone  in  the  rat.  This  mode 
of  action  is  a  nonlinear  phenomenon  in 
that  thyroid  tumors  occur  only  at  high 
doses  where  there  is  an  increase  in  liver 
mass  and  metabolic  capacity  of  the 
liver.  At  lower  doses  of  fenbuconazole 
in  rats,  the  liver  is  unaffected  and  there 
is  no  occurrence  of  the  secondary 
thyroid  tiunors.  Worst-case  estimates  of 
dietary  intake  of  fenbuconazole  in 
human  adults  and  children  indicate 
effects  on  the  liver  or  thyroid,  including 
thyroid  timiors,  will  not  occur,  and 
there  is  a  reasonable  certainty  of  no 
harm. 

In  support  of  the  findings  above, 
EPA's  Science  Advisory  Board  has 
approved  a  final  thyroid  tumor  policy, 
confirming  that  it  is  reasonable  to 
regulate  chemicals  on  the  basis  that 
there  exists  a  threshold  level  for  thyroid 
tumor  formation,  conditional  upon 
providing  plausible  evidence  that  a 
secondary  mode  of  action  is  operative. 
This  decision  supports  a  widely-held 
and  internationally  respected  scientific 
position. 

In  a  78  week  oncogenicity  study  in 
mice  there  was  no  statistically 
significant  increase  of  any  tumor  type  in 
males.  There  were  no  liver  tumors  in  the 
control  females  and  liver  tumor 
incidences  in  treated  females  just 
exceeded  the  historical  control  range. 
However,  there  was  a  statistically 
significant  increase  in  combined  liver 
adenomas  and  carcinomas  in  females  at 
the  high  dose  only  (1,300  ppm;  208.8 
mg/kg/day).  In  ancillary  mode-of-action 
studies  in  female  mice,  the  increased 
tumor  incidence  was  associated  with 
changes  in  several  parameters  in  mouse 
liver  following  high  doses  of 
fenbuconazole  including:  an  increase  in 
P450  enzymes  (predominately  of  the 
CYP  2B  type),  an  increase  in  cell 
proliferation,  an  increase  in  hepatocyte 
hypertrophy,  and  an  increase  in  liver 
mass  (or  weight).  Changes  in  these  fiver 
parameters  as  well  as  the  occurrence  of 


the  low  incidence  of  liver  tumors  were 
nonUnear  with  respect  to  dose  (i.e., 
were  observed  only  at  high  dietary 
doses  of  fenbuconazole).  Similar 
findings  have  been  shown  with  several 
pharmaceuticals,  including 
phenobarbital,  which  is  not 
carcinogenic  in  man.  The  nonlinear 
relationship  observed  with  respect  to 
fiver  changes  (including  the  low 
incidence  of  tumors)  and  dose  in  the 
mouse  indicates  that  these  findings 
should  be  carefully  considered  in 
deciding  the  relevance  of  high-dose 
animal  timaors  to  human  dietary 
exposure. 

The  Carcinogenicity  Peer  Review 
Committee  (PRC)  of  the  Health  Effects 
Division  (HED)  classified  fenbuconazole 
as  a  Group  C  tumorigen  (possible 
human  carcinogen  with  limited 
evidence  of  carcinogenicity  in  animals). 
The  PRC  used  a  low-dose  extrapolation 
model.  The  Ql*  risk  factor  applied  (1.06 
X  10  2  (mg/kg/day)')  was  based  on  the 
rat  oncogenicity  study  and  surface  area 
was  estimated  by  (body  weight)^'''. 

Since  the  PRC  published  the  above 
estimate  they  have  agreed  that  low-dose 
extrapolation  for  fenbuconazole,  based 
on  rat  thyroid  tumors,  is  inappropriate 
given  the  EPA's  policy  regarding  thyroid 
tumors  and  the  data  which  exist  for 
fenbuconazole.  The  PRC  agrees  that  the 
more  appropriate  data  set  for  the  low- 
dose  extrapolation  and  risk  factor 
estimate  is  the  mouse.  From  these  data 
a  Ql*  of  (0.36  X  10-2(mg/kg/day)')  is 
calculated  when  surface  area  is 
estimated  by  (bodyweight)' '».  All 
estimates  of  dietary  oncogenic  risk  are 
based  on  this  risk  factor. 

Since  fenbuconazole  will  not  leach 
into  groundwater  (see  below)  there  is  no 
increased  cancer  risk  from  this  source. 
Neither  is  fenbuconazole  registered  for 
residential  use,  so  there  is  no  risk  from 
non-occupational  residential  exposure 
either.  All  estimates  of  excess  risk  to 
cancer  are  from  dietary  sources. 

6.  Endocrine  disruption.  The 
mammalian  endocrine  system  includes 
estrogen  and  androgens  as  well  as 
several  other  hormone  systems. 
Fenbuconazole  does  not  interfere  with 
the  reproductive  hormones.  Thus, 
fenbuconazole  is  not  estrogenic  or 
androgenic. 

While  fenbuconazole  interferes  with 
thyroid  hormones  in  rats  by  increasing 
thyroid  hormone  excretion,  it  does  so 


only  secondarily  and  only  above  those 
dietciry  levels  which  induce  metabolism 
in  the  liver.  These  effects  are  reversible 
in  rats,  and  humans  are  far  less  sensitive 
to  these  effects  than  rats.  The  RfD 
protects  against  liver  induction  because 
it  is  substantially  below  the  animal 
NOAEL.  As  noted  previously,  maximal 
human  exposures  are  far  below  the  RfD 
level,  and  effects  on  human  thyroid  .will 
not  occur  at  anticipated  dietary  levels. 

We  know  of  no  instances  of  proven  or 
alleged  adverse  reproductive  or 
developmental  effects  to  domestic 
animals  or  wildlife  as  a  result  of 
exposure  to  fenbuconazole  or  its 
residues.  In  fact,  no  effects  should  be 
seen  because  fenbuconazole  has  low 
octanol/water  partition  coefficients  and 
is  knowTi  not  to  bioaccumulate. 
Fenbuconazole  is  excreted  within  48 
hours  after  dosing  in  mammalian 
studies. 

C.  Aggregate  Exposure  and  Risk 

1.  Dietary  exposure — Chronic 
exposure  and  risk.  Risk  associated  with 
chronic  dietary  exposure  from 
fenbuconazole  was  assessed  on  two 
level  using  two  dietary  exposure 
models.  In  the  first  assessment, 
tolerance  level  residues  were  assumed 
and  in  the  second  assessment  average 
field  trial  residues  were  used.  Both 
assessments  assumed  100%  of  crop 
treated,  except  for  stone  fruit  in  which 
12.8%  of  crop  treated  was  assumed  63 
FR  31636,  June  10,  1998,  (FRL  5791-9). 
Residues  in  pulp  from  bagged  bananas 
were  used  in  the  assessments,  since 
only  bagged  bananas  are  used  in 
commerce.  The  Anticipated  Residue 
Contribution  (ARC)  from  all  existing 
food  uses  of  fenbuconazole  was 
assessed;  these  foods  included  stone 
fruit  (except  plums,  and  prunes), 
banemas,  pecans,  and  blueberries). 

The  RfD  used  for  the  chronic  dietary 
analysis  is  0.03  mg/kg/day.  Potential 
chronic  exposures  were  estimated  using 
NOVIGEN's  Dietary  Exposure 
Evaluation  Model  (DEEM  Version  5.31), 
whieh  uses  USDA  food  consumption 
data  from  the  1989-1992  survey,  and  the 
EPA's  Dietary  Risk  Evaluation  System 
(DRES),  which  uses  USDA  food 
co/isumption  data  &T)m  1977-1978.  The 
existing  fenbuconazole  tolerances  and 
average  fenbuconazole  residues  result  in 
ARCs  that  are  equivalent  to  the 
following  percentages  of  the  RfD.: 


Population  Subgroup 

DEEM'  %RfD 

DEEM2  %RfD 

DRES'  %RfD 

DRES2  %RfO 

U.  S.  Population  (48  States) 

0.2% 
0.4% 
1.3% 

<0.01% 
0.1% 

0:2% 

0.31% 
1.47% 
2.46% 

0  06% 

Nursing  Infants  (<1  year  old) 

0  ?7% 

Non-Nursing  Infants  (<1year  old)  

0.45% 
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Population  Sutigroup 

DEEM'  %RfD 

DEEM2  %RfD 

ORES'  %RfD 

DRES2  %RfD 

Children  (1-6  years  old) 

0.5% 
0.3% 
0.3% 

0.1% 

<0.01% 

<0.01% 

0.74% 
0.44% 
0.28% 

0.14% 
008% 

Ctiildren  (7-12  years  old) 

Females  (13+/nursing) 

0  05% 

'  Assumes  residues  are  present  at  tolerance  levels  and  100%  of  crop  treated  except  stone  fruit  (12.8%  of  crop  treated). 

2  Assumes  residues  are  present  at  their  average  field  residue  levels  and  100%  of  crop  treated  except  stone  fruit  (12.8%  of  crop  treated). 


<0.01%  of  the 
population  su 
infants  <  1  yei 
Iryear  old,  ch: 
children  7-12 


D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Fenbuconazole  has  been  classified  as 
a  Group  C  Carcinogen  with  a  Q,*  value 
of  0.00359  mg/kg/day  '.  Assuming 
fenbuconazole  residues  are  present  at 
tolerance  levels  and  assuming  100% 
crop  treated,  except  stone  fruit  (12.8% 
of  crop  treated  assumed),  give  a  cancer 
risk  assessment  for  existing  food  uses 
for  the  U.S.  population  of  3.31  x  10^  for 
the  DRES  and  DEEM  analyses, 
respectively.  Assuming  fenbuconazole 
residues  are  present  at  average  field 
residue  levels  and  assuming  100%  of 
crop  treated,  except  stone  fruit  (12.8% 
of  crop  treated  assumed),  gives  a  cancer 
risk  assessment  for  existing  food  uses 
for  the  U.S.  population  of  6.34  x  10  » 
and  4.94  x  10  »  for  the  DRES  and  DEEM 
analyses,  respectively. 

The  individual  crop  cancer  risk 
assessments  for  bananas,  stone  fruit, 
pecans,  and  blueberries  were  4.11  x 
10-«,  2.78  x  lO-^  1.73  X  10  «,  and  9.74 
X  10',  respectively  (DRES  analysis),  and 
were  5.11  X  10-«,  1.67  x  10^  7.37  x 
10  '0,  and  1.38  x  10  *,  respectively 
(DEEM  analysis). 

1 .  Drinking  water.  Fenbuconazole  has 
minimal  tendency  to  contaminate 
groundwater  or  drinking  water  because 
of  its  adsorptive  properties  on  soil, 
solubility  in  water,  and  degradation 
rate.  Data  from  laboratory  studies  and 
field  dissipation  studies  have  been  used 
in  the  USDA  PRZM/GLEAMS  computer 
model  to  predict  the  movement  of 
fenbuconazole.  The  model  predicts  that 
fenbuconazole  will  not  leach  into 
groundwater,  even  if  heavy  rainfall  is 
simulated.  The  modeling  predictions  are 
consistent  with  the  data  from 
envirormiental  studies  in  the  laboratory 
and  the  results  of  actual  field 
dissipation  studies.  There  are  no  data  on 
passage  of  fenbuconazole  through  water 
treatment  facilities  and  there  are  no 
State  water  monitoring  programs  which 
target  fenbuconazole. 

2.  Non-dietary  exposure. 
Fenbuconazole  has  no  veterinary 
applications  and  is  not  approved  for  use 
in  swimming  pools.  It  is  not  labeled  for 
application  to  residential  lawns  or  for 
use  on  ornamentals,  nor  is 
fenbuconeizole  applied  to  golf  coiuses  or 
other  recreational  areas.  Therefore,  there 


are  no  data  to  suggest  that  these 
exposures  could  occur.  Any  acute 
exposures  to  children  would  come  from 
dietary  exposure  or  inadvertent  dermal 
contact .  As  previously  discussed, 
fenbuconazole  is  neither  orally  or 
dermally  acutely  toxic.  Thus,  there  is  a 
reasonable  certainty  that  no  exposure 
would  occur  to  adults,  infants  or 
children  from  these  sources. 

E.  Cumulative  Effects 

The  toxicological  effects  of 
fenbuconazole  are  related  to  its  effects 
on  rodent  liver.  These  are  manifested  in 
rats  and  mice  differently. 
Fenbuconazole  causes  liver  toxicity  in 
rats  and  mice  in  the  form  of  hepatocyte 
enlargement  and  enzyme  induction.  In 
rats  the  liver  enzyme  induction  causes 
increased  biliary  removal  of  thyroxin 
and  the  hepatotoxicity  leads  to  elevated 
thyroid  stimulating  hormone  levels  with 
subsequent  development  of  thyroid 
gland  hyperplasia  and  tumors.  This 
process  is  reversible  and  demonstrates  a 
dose  level  below  which  no  thyroid 
gland  stimulation  can  be  demonstrated 
in  rats.  Liver  toxicity  in  the  mouse  is 
manifest  by  hepatocyte  enlargement, 
enzyme  induction,  and  hepatocellular 
hyperplasia  (cell  proUferation).  These 
processes  are  associated  with  the 
appearance  of  a  small  number  of  fiver 
tumors.  In  both  cases,  rats  and  mice,  the 
initiating  event(s)  do  not  occur  below  a 
given  dose,  i.e.,  the  effects  are 
nonlinear,  and  the  processes  are 
reversible.  Therefore,  since  the  tumors 
do  not  occur  at  doses  below  which 
hepatocyte  enlargement  and  enzyme 
induction  occur,  the  RfD  protects 
against  tumors  because  it  is 
substantially  below  the  NOAEL  for  liver 
effects  and  maximal  human  exposures 
are  below  the  RfD.  Effects  on  human 
thyroid  will  not  occur  at  anticipated 
dietary  levels.  The  mode  of  action  data 
should  be  carefully  considered  in 
deciding  the  relevance  of  these  high- 
dose  animal  tumors  to  human  dietary 
exposure. 

Extensive  data  are  available  on  the 
biochemical  mode  of  action  by  which 
fenbuconazole  produces  animal  tumors 
in  both  rats  and  mice.  However,  there 
are  no  data  which  suggest  that  the  mode 
of  action  by  which  fenbuconazole 


produces  these  animal  tumors  or  any 
other  toxicological  effect  is  common  to 
all  fungicides  of  this  class.  In  fact,  the 
closest  structural  analog  to 
fenbuconazole  among  registered 
fungicides  of  this  class  is  not 
tumorigenic  in  animals  even  at 
maximally  tolerated  doses  and  has  a 
different  spectrum  of  toxicological 
effects. 

F.  Safety  Determination. 

1.  All  crops  (current  food  uses).  The 
exposure  to  fenbuconazole  from  all 
current  food  uses  will  utilize  1.3%  (non- 
nursing  infants  <  1  year  old)  and  0.4% 
(nursing  infants  <  1  year  old)  of  the  RfD 
(DEEM  analysis),  and  will  utilize  2.46% 
(non-nursing  infants  <  1  year  old)  and 
1.47%  (nursing  infants  <  1  year  old)  of 
the  RfD  (DRES  analysis),  assuming 
residues  are  present  at  tolerance  levels 
and  assuming  100%  of  crop  treated, 
except  stone  fruit  (12.8%  of  crop  treated 
assumed).  The  percent  of  the  ROD  that 
will  be  utilized  by  children  1-6  years 
old  and  7-12  years  old  is  0.5  and  0.3%, 
respectively  (DEEM  analysis),  and  0.74 
and  0.44%,  respectively  (DRES 
analysis),  assuming  residues  are  present 
at  tolerance  levels  and  assimiing  100% 
crop  treated,  except  stone  iniit. 

2.  Stone  Fruit  (except  plums  and 
prunes).  The  exposure  to  fenbuconazole 
from  stone  fruit  (excluding  plums  and 
prunes)  v»dll  utilize  1.1%  of  the  RflD  for 
non-nursing  infants  <  1  year  old,  0.3% 
of  the  RfD  for  nursing  infants  <  1  year 
old,  0.4%  of  the  RfD  for  children  1-6 
years  old,  and  0.2%  of  the  RfD  for 
children  7-12  years  old  (DEEM  analysis) 
assuming  residues  are  present  at 
tolerance  levels  and  assuming  100%  of 
crop  treated,  except  stone  fruit  (12.8% 
of  crop  treated  assumed). 

3.  Bananas.  The  exposure  to 
fenbuconazole  from  bananas  will  utilize 
0.2%  of  the  RfD  for  non-nursing  infants 
<  1  year  old.  0.1%  of  the  RfD  for  nursing 
infants  <  1  year  old,  0.1%  of  the  RfD  for 
children  1-6  years  old,  and  0.1%  of  the 
RfD  for  children  7-12  years  old  (DEEM 
analysis)  assuming  residues  are  present 
at  tolerance  levels  and  assuming  100% 
of  crop  treated,  except  stone  fruit 
(12.8%  of  crop  treated  assumed). 

4.  Pecans.  The  exposure  to 
fenbuconazole  from  pecans  will  utilize 
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<0.01%  of  the  RfD  for  each  of  the 
population  subgroups:  non-nureing 
infants  <  1  year  old,  nureing  infants  < 
Iryear  old,  children  1-6  years  old,  and 
children  7-12  years  old  (DEEM  analysis) 
assuming  residues  are  present  at 
tolerance  levels  and  assuming  100%  of 
crop  treated,  except  stone  fruit  (12.8% 
of  crop  treated  assumed). 

5.  Blueberries.  The  exposure  to 
fenbuconazole  from  blueberries,  will 
utilize  <  0.01%  of  the  RfD  for  each  of 
the  population  subgroups,  non-nursing 
infants  <  1  year  old,  nureing  infants  < 
1  year  old,  children  1-6  yeare  old,  and 
children  7-12  years  old  (DEEM  analysis) 
assuming  residues  are  present  at 
tolerance  levels  and  assuming  100%  of 
crop  treated,  except  stone  fruit  (12.8% 
of  crop  treated  assumed). 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children.  Margins  of  safety 
are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  (MOE)  analysis 
or  through  using  uncertainty  (safety) 
factore  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  humans.  In 
either  case,  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  NOAEL 
in  the  animal  study  appropriate  to  the 
particular  risk  assessment.  This 
hundredfold  uncertainty  (safety)  factor/ 
MOE  exposure  (safety)  is  designed  to 
account  for  combined  inter-  and  intra- 
sp^ecies  variability.  EPA  believes  that 
reliable  data  support  using  the  standard 
hundredfold  margin/factor  but  not  the 
additional  tenfold  margin/factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor. 

The  Agency  FQPA  Safety  Factor 
Committee  removed  the  additional  lOx 
safety  factor  to  account  for  sensitivity  of 
infants  and  children.  Rohm  and  Haas 
Company  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  exposure  to  fenbuconazole 
residues  to  the  U.S.  population  or  to 
infants  and  children. 

G.  International  Tolerances 

There  are  no  Codex  maximum  residue 
limits  (MRLs)  for  fenbuconazole,  but  the 
fenbuconazole  database  was  evaluated 
by  the  WHO  and  FAO  Expert  Panels  at 


the  Joint  Meeting  on  Pesticide  Residues 
(JMPR)  in  September,  1997.  An  ADI 
(RfD)  of  0.03  mg/kg/day  was  proposed 
and  accepted  (Pesticide  Residues  in 
Food— WHO/FAO  Report  1997;  No. 
145),  and  a  total  of  36  Codex  MRLs, 
including  MRLs  for  pecans,  stone  fruit, 
emd  bananas,  have  been  submitted  for 
review. 
|FR  Doc.  98-32426  Filed  12-4-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  95-155] 

Toll  Free  Service  Access  Codes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  letter. 

summary:  The  Network  Services 
Division,  Common  Carrier  Bureau,  has 
issued  a  letter  stating  that  145  RespOrgs 
failed  to  report  to  Database  Service 
Management,  Inc.,  as  required,  that  they 
gave  notice  to  all  of  their  subscribers 
having  right  of  firet  refusal  for  set-aside 
888  numbere.  By  December  11, 1998, 
these  RespOrgs  must  explain  why  they 
failed  to  comply  with  this  requirement 
and  must  describe  their  actions  to 
remedy  their  non-compliance.  RespOrgs 
that  fail  to  submit  explanations  or  that 
fail  to  provide  satisfactory  explanations 
will  be  subject  to  possible  forfeiture 
penalties,  decertification  as  RespOrgs, 
or  fines,  imprisomnent,  or  both. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Schwimmer  202-418-2334. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau's  letter  is  attached. 

Federal  Communications  Commission. 
Anna  M .  Gomez, 

Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 

Attachment 

November  24, 1998. 

Mr.  Michael  Wade 

President,  Database  Service  Management, 
Inc. 

6  Corporate  Place 

Room  PYA— 1F286 

Piscataway,  NJ  08854-4157 

Re:  RespOrg  non-compliance  with  the  set- 
aside  888  number  right-of-first-refusal 
process — Requirement  for  specified 
RespOrgs  to  submit  letters  of  explanation 
by  December  11,  1998 

Dear  Mr.  Wade:  The  Bureau's  letter  to  you 
dated  April  15, 1998,  initiated  the  process  for 
subscribers  to  exercise  their  right  of  first 
refusal  to  request  888  numbers  that  had  been, 
set  aside  for  them.  It  required  RespOrgs  to 
give  notice  of  this  right  to  their  subscribers. 
Further,  among  other  things,  it  required 


RespOrgs,  for  each  set-aside  888  number,  to 
submit  to  DSMI  either  the  subscriber's 
request  to  accept  or  reject  an  888  set-aside 
number,  with  documentation,  or  certification 
that  the  subscriber  did  not  respond  to  the 
notice. 

The  Bureau's  letter  to  you  dated  May  15, 
1998,  extended  to  August  21.  1998,  the  time 
for  RespOrgs  to  give  the  required  notice  to 
their  ^iibscribers,  although  it  provided  that 
requests  received  from  subscribers  after  that 
date  must  still  be  processed.  It  also  explained 
that  the  certification  that  RespOrgs  were 
required  to  provide  for  subscribers  who  did 
not  respond  must  include  contact 
information  containing  the  subscriber's 
name,  address,  and  phone  number,  as  well  as 
the  date  and  means  by  which  the  RespOrg 
notified  the  subscriber. 

The  attachment  to  this  letter  summarizes 
the  RespOrgs'  compliance  with  this  process, 
using  information  provided  by  your  staff  in 
response  to  the  Bureau's  request.  For  each  of 
179  RespOrgs,  the  attachment  shows  the  total 
percentage  of  requests  and  certifications  of 
no  response  reported  to  DSMI  as  of  October 
5.  1998,  based  on  the  RespOrg's  initial  count 
of  set-aside  888  numbers  as  of  July  1998.  It 
indicates  that  only  34  RespOrgs  reported 
subscriber  notification  results  for  all  of  their 
set-aside  888  numbers  (100%).  Of  the 
remaining  145  RespOrgs.  93  reported  results 
for  some  but  not  all  of  their  set-aside  888 
numbers  (0.1%  to  99.7%),  and  52  did  not 
report  any  results  for  their  set-aside  888 
numbers  (0%). 

The  Conunission  is  concerned  that  a 
Resf)Org's  failure  to  report  that  it  gave  notice 
to  eacfc  of  its  set-aside  888  number 
subscribers  may  indicate  that  the  RespOrg  is 
operating  in  defiance  of  Commission  orders, 
that  it  is  warehousing  set-aside  888  numbers 
or  the  corresponding  800  numbers,  or  that  it 
has  falsely  indicated  that  it  has  identified 
subscribers  for  those  numbers.  The 
Commission  stated  last  year  that  it  may 
p>enalize  RespOrgs  that  warehouse  toll  free 
numbers,  by  imp>osing  forfeiture  p>enalties  on 
them  or  referring  them  to  the  Department  of 
Justice  to  determine  whether  a  fine, 
imprisonment,  or  both  are  warranted,  or  may 
decertify  them  as  Resp>Orgs.  It  also  stated  that 
RespOrgs  that  falsely  indicate  they  have 
identified  subscribers  for  piarticular  numbers 
may  be  criminally  liable  for  false  statements 
under  Title  18  of  the  United  States  Code.  The 
Commission  stated  as  follows: 

"We  conclude  that  the  Commission's 
exclusive  jurisdiction  over  the  p>ortions  of  the 
North  American  Numtjering  Plan  that  pertain 
to  the  United  States,  found  at  section 
251(e)(1)  of  the  Communications  Act,  as 
amended,  authorizes  the  Commission  to 
penalize  Resf>Orgs  that  warehouse  toll  free 
numbers.  We  may  impose  a  forfeiture  penalty 
under  section  503(b).  In  addition,  if  a  person 
violates  a  provision  of  the  Communications 
Act  or  a  rule  or  regulation  issued  by  the 
Commission  under  authority  of  the 
Communications  Act,  the  Commission  can 
refer  the  matter  to  the  Dep>artment  of  Justice 
to  determine  whether  a  fine,  imprisonment, 
or  both  are  warranted  under  section  501  or 
section  502  of  the  Communications  Act.  We 
also  nfty  limit  any  Resp>Org's  allocation  of 
tnll  fr«e  numbers  or  pKwsibly  decertify  it  as 
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a  RespOrg  under  section  251(e)(1)  or  section 
4(i).  In  addition,  RespOrgs  that  falsely 
indicate  that  they  have  identified  subscribers 
for  particular  numbers  may  be  liable  for  false 
statements  under  Title  18  of  the  United 
States  Code. .  .  ."  (footnotes  omitted). 

Toll  Free  Service  Access  Codes,  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  CC  Docket  No.  95- 
155, 12  F.C.C.  Red.  11162  (1997). 

In  light  of  the  above  enforcement  policy, 
the  Bureau  in  this  letter  directs  DSMI  to 
forward  a  copy  of  this  letter,  with  the 
attachment,  to  all  RespOrgs.  With  this  letter, 
the  Bureau  directs  all  RespOrgs  that  have 
reported  less  than  100%  subscriber  results  to 
submit  a  letter  to  the  Commission's  Common 
Carrier  Bureau,  Network  Services  Division, 
by  December  11, 1998,  explaining  why  the 
process  required  by  the  Bureau  was  not 
completed  as  directed.  Such  RespOrgs  must 
also  describe  any  action  they  have  taken  or 
are  now  taking  to  remedy  this  apparent  non- 
compliance with  their  legal  obligations.  The 
names  of  RespOrgs  that  fail  to  provide 
satisfactory  explanation  in  their  letters  or  that 
fail  to  submit  letters  altogether  will  be 
referred  to  the  Bureau's  Enforcement 
Division  for  action  in  accord  with  the 
Commission's  enforcement  policy. 

Sincerely, 
Anna  M.  Gomez, 

Chief,  Network  Services  Division,  Common 

Carrier  Bureau. 

|FR  Doc.  98-32458  Filed  12-4-98;  8:45  am] 

BILUNO  CODE  6712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
NOTICE:  63  FR  65209.  November  25. 
1998. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
December  2,  1998. 

CHANGE  IN  THE  MEETING:  The  following 
topic  was  added  to  the  open  portion  of 
the  meeting: 

•  Federal  Home  Loan  Bank 
Presidents'  1999  Base  Salary  Caps. 

The  Board  determined  that  agency 
business  required  its  consideration  of 
this  matter  on  less  than  seven  days 
notice  to  the  public  and  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board. 

(202) 408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

[FR  Doc.  98-32523  Filed  12-3-98: 1:01  pm) 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Request  for  Comments  on  a 
New  Information  Collection  Activity  in 
Support  of  the  Access  Certificates  for 
Electronic  Certificates  (ACES)  Program 

AGENCY:  Federal  Technology  Service, 
GSA. 

ACTION:  Notice  of  request  for  approval  of 
a  new  information  collection  entitled 
Access  Certificates  for  Electronic 
Services  (ACES). 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Federal  Technology 
Service  (FTS)  is  publishing  a  summary 
of  a  proposed  new  information 
collection  activity  for  public  and  agency 
comment.  The  proposed  information 
collection  activity  is  designed  to 
support  a  new  FTS  program  entitled 
Access  Certificates  for  Electronic 
Services  (ACES).  The  ACES  Program  is 
intended  to  facilitate  and  promote 
secure  electronic  communications 
between  on-line  automated  information 
technology  application  systems 
authorized  by  law  to  participate  in  the 
ACES  Program  and  users  who  elect  to 
participate  in  the  program,  through  the 
implementation  and  operation  of  digital 
signature  certificate  technologies. 
Individual  digital  signature  certificates 
will  be  issued  at  no  cost  to  individuals 
based  upon  their  presentation  of 
verifiable  proof  of  identity  to  an 
authorized  ACES  Registration 
Authority.  Business  Representative 
digital  signature  ceitificates  will  be 
issued  to  individuals  based  upon  their 
presentation  of  verifiable  proof  of 
identity  and  verifiable  proof  of  authority 
from  the  claimed  entity  to  an  authorized 
ACES  Registration  Authority.  If 
authorized  by  law,  a  fee  may  be  charged 
for  issuance  of  a  Business 
Representative  certificate. 

DATES:  Submit  comments  on  or  before 
February  5, 1999. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Stanley 
Choffi-ey,  General  Services 
Administration,  Federal  Technology 
Service,  Office  of  Information  Security, 
Room  5060,  7th  and  D  Streets.  SW., 
Washington,  DC  20407,  or  e-mail  to 
stanley.choffrey@gsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Choffrey,  General  Services 
Administration,  Federal  Technology 
Service,  Office  of  Information  Security 
at  (202)  708-7943,  or  by  e-mail  to 
stanley.choffrey@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  purpose  of  this  notice  is  to 
consult  with  and  solicit  comments  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  under  the  ACES  Program  in 
order  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  GSA,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

Comments  relating  to  any  additional 
aspects  and  features  of  the  ACES 
Program  are  also  welcomed,  and  will  be 
carefully  considered. 

B.  Annual  Reporting  Burden 

Respondents:  1,000,000;  annual 
responses:  1,000,000;  average  hours  per 
response:  .15;  burden  hours:  250,000. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  by  contacting  Stanley  Choffi-ey 
at  the  above  address. 

Dated:  November  30,  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 

Acquisition  Policy. 

[FR  Doc.  98-32381  Filed  12-4-98;  8:45  am] 

BILUNQ  CODE  6820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Request  for  Public  Comment 
Concerning  the  Impact  of  the  Adoption 
and  Safe  Families  Act  of  1997  on 
Adjudicated  Juvenile  Delinquents 
Whose  Foster  Care  Placements  are 
Funded  Through  Title  IV-E  of  the 
Social  Security  Act 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Hiunan  Services. 
ACTION:  Notice  of  request  for  public 
comment. 

SUMMARY:  The  Children's  Bureau,  in  the 
Administration  on  Children,  Youth  and 
Families,  administers  the  title  IV-E 
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foster  care  maintenance  program  which 
provides  funds  to  States  to  assist  them 
in  meeting  the  needs  of  certain  children 
who  are  removed  from  their  homes  and 
placed  in  foster  care.  Federal  financial 
participation  (FFP)  is  available  for  a 
portion  of  the  costs  States  incur  in  their 
placement  euid  care  responsibilities  for 
title  IV-E  eligible  children.  The 
Children's  Bureau  plans  to  issue 
guidance  clarifying  policy  and 
regulations  for  the  foster  care 
maintenance  program  with  respect  to 
children  who  have  been  adjudicated 
dehnquent.  We  think  it  is  critical  that 
we  receive  input  from  a  wide  Vciriety  of 
sources  and  perspectives  prior  to 
issuing  any  guidance.  On  July  28, 1998, 
Federal  staff  attended  the  National 
Juvenile  Justice  Roundtable  on  the 
Adoption  and  Safe  FamiHes  Act  of  1997 
(ASFA)  in  Arlington,  Texas  to  begin  the 
consultation  process  for  identifying  and 
clarifying  the  issues  related  to  applying 
the  ASFA  to  children  who  are 
adjudicated  delinquent.  This  notice 
invites  public  comment  on  issues  and 
concerns  which  have  been  identified  in 
the  course  of  examining  the  ASFA  and 
its  imphcations  for  title  IV-E  eligible 
children  who  have  been  adjudicated 
delinquent.  These  comments  will  assist 
the  Children's  Biu-eau  in  clarifying  the 
policy  and  regulatory  framework  within 
which  title  IV-E  operates  and  is 
administered. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
January  6, 1999. 

ADDRESSES:  Mail  written  comments  (in 
duplicate)  to  Kathy  McHugh,  Director, 
Division  of  Policy,  Children's  Bureau, 
330  C  St.,  SW.,  Washington,  EX:  20447. 
Respondents  may  also  provide 
comments  electronically  at 
knichugh@acf.dhhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Bock,  Child  Welfare  Program  Specialist, 
Children's  Bureau,  330  C  St.,  SW., 
Washington,  DC  20447;  (202)  205-9632. 
jbock@acf.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  Congress 
authorized  the  title  IV-E  program  with 
the  intent  that  it  would  benefit  children 
who  were  subjected  to  abuse  and/or 
neglect  in  their  homes.  Some  children 
who  have  been  adjudicated  delinquent, 
however,  are  appropriately  served  by 
the  title  IV-E  program,  as  well. 
Specifically,  those  children  who  meet 
the  title  IV-E  eligibility  criteria  and  who 
present  with  child  protection  and/or 
dependency  issues,  in  addition  to  their 
delinquent  status,  may  be  eligible  for 
title  IV-E  foster  care.  States  must  meet 
all  title  IV-B  and  FV-E  program  and/or 
eligibility  requirements  with  respect  to 


children  who  are  adjudicated 
delinquent,  including  the  case  plan  and 
case  review  protections  afforded  them  at 
sections  422(b)(10)  and  471(a)(16)  of  the 
Social  Security  Act  (the  Act). 

Eligibility  of  the  Child 

States  have  been  challenged  in  their 
attempts  to  meet  the  title  IV-B  and  IV- 
E  requirements  within  a  juvenile  justice 
framework.  Particularly  challenging  for 
States  are  the  statutory  eligibiUty 
requirements  for  a  State  to  obtain 
judicial  determinations  to  the  effect 
that: 

•  Remedning  at  home  is  contrary  to  a 
child's  welfare; 

•  The  State  agency  (or  the  juvenile 
justice  agency  with  an  agreement  that  is 
in  effect  between  it  and  the  State  child 
welfare  agency)  has  made  reasonable 
efforts  to  prevent  the  child's  removal; 

•  The  State  agency  (or  the  juvenile 
justice  agency  with  an  agreement  that  is 
in  effect  between  it  and  the  State  child 
welfare  agency)  has  made  reasonable 
efforts  to  reunify  the  child  and  family; 
and 

•  The  State  agency  (or  the  juvenile 
justice  agency  with  an  agreement  that  is 
in  effect  between  it  and  the  State  child 
welfare  agency)  has  made  reasonable 
efforts  to  make  and  finalize  an  alternate 
permanent  placement  if  the  child  is  not 
able  to  return  home. 

Yet,  these  judicial  determinations 
embody  the  critical  protections  that 
Congress  requires  with  respect  to 
children  who  are  title  IV-E  eligible  and 
differentiate  between  the  adjudicated 
delinquents  who  are  appropriately 
served  through  the  title  IV-E  program 
and  those  who  are  not. 

Eligibility  of  the  Facility 

States  have  also  experienced 
difficulty  in  meeting  title  IV-E 
requirements  in  a  juvenile  justice 
framework  with  respect  to  claiming 
reimbursement  for  foster  care 
maintenance  payments. 

The  statute,  at  section  472(c)(2), 
specifically  excludes  ".  .  .detention 
facilities,  forestry  camps,  training 
schools,  or  any  other  facility  operated 
primarily  for  (he  detention  of  children 
who  are  determined  to  be  delinquent 
.  .  ."  from  the  definition  of  "child-care 
institution,"  thereby  prohibiting  the 
expenditure  of  title  IV-E  funds  for 
children  placed  in  such  facifities.  Some 
States  are  inappropriately  claiming  title 
IV-E  reimbursement  for  children  placed 
in  facilities  that  are  not  child-care 
institutions  as  defined  at  section 
472(c)(2)  of  the  Act  and  are,  therefore, 
ineligible  facilities. 

On  November  19, 1997,  the  President 
signed  into  law  the  Adoption  and  Safe 


Famihes  Act  of  1997,  Pubhc  Law  105- 
89.  The  ASFA  emphasizes  and  seeks  to 
strengthen  the  original  goals  of  Public 
Law  96-272:  safety;  permanency;  and 
child  and  family  well-being.  It  does  so, 
in  part,  by  emphasizing  individual 
parental  responsibiUty  and  State 
accountabihty  for  moving  children  to 
permanency  in  a  timely  manner  through 
accelerated  statutory  time  frames  for 
meeting  certain  case  review  system 
requirements.  These  shorter  time  frames 
will  increase  the  challenges  to  States  in 
meeting  title  IV-B  and  IV-E 
requirements  for  the  juvenile  justice 
population. 

The  challenges  presented  in  the  ASFA 
have  compelled  us  to  review  our 
pohcies  regarding  the  application  of 
title  fV-B  and  IV-E  program  and/ or 
eligibility  requirements  for  children 
who  are  adjudicated  delinquent.  We 
request  comments  that  address  issues 
stemming  from  the  following: 

(1)  The  requirements  to: 

•  Obtain  judicial  determinations 
regarding  contrary  to  the  welfare 
(section  472(a)(1)  of  the  Act)  and 
reasonable  efforts  (required  at  section 
472(a)(1)  emd  defined  at  section 
471(a)(15)oftheAct);and, 

•  Develop  case  plans,  hold  six-month 
administrative  reviews,  hold 
permanency  hearings,  and  comply  with 
the  requirement  to  file  a  petition  to 
terminate  parental  rights  when  a  child 
has  been  in  foster  care  for  15  out  of  the 
most  recent  22  months  (required  at 
sections  422(b)(10)  and  471(a)(l6)  of  the 
Act  and  defined  at  sections  475(1),  (5), 
and  (6)  of  the  Act); 

(2)  The  requirements  for  ensuring 
children's  saJety,  both  in  their  homes 
and  in  foster  care; 

(3)  The  requirements  for  expediting 
pena*nency; 

(4)  Setting  parameters  for  and 
defining  appropriate  child-care 
facilities,  from  a  title  IV-E  perspective, 
in  which  children  who  are  adjudicated 
delinquent  may  be  placed;  and 

(5)  The  types  of  technical  assistance 
States  will  need  to  implement  the  ASFA 
for  thfe  juvenile  justice  population. 

Dated:  November  20,  1998. 
James  A.  Harrell, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
[FR  Doc.  98-32388  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  inspector  General  and  Health 
Care  Financing  Administration 

Solicitation  of  Comments  on  the  OIG/ 
HCFA  Special  Advisory  Bulletin  on  the 
Patient  Anti-Dumping  Statute 

agency:  Office  of  Inspector  General 
(OIG)  and  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  Proposed  Special 
Advisory  Bulletin. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  input  and  comments  of 
interested  parties  on  a  Special  Advisory 
Bulletin  being  developed  by  the  OIG 
and  HCFA  designed  to  address 
requirements  of  the  patient  anti- 
dumping statute  and  the  obligations  of 
hospitals  to  screen  all  patients  seeking 
emergency  services  and  provide 
stabilizing  medical  treatment  to 
enrollees  of  managed  care  plans  if  their 
condition  warrants  it.  In  developing  this 
proposed  issuance  and  soliciting  public 
comment,  it  is  our  goal  to  provide  clear 
and  meaningful  advice  with  regard  to 
the  application  of  the  anti-dumping 
provisions,  and  ensure  greater  public 
awareness  of  the  hospitals'  obligations 
in  providing  emergency  medical 
services  to  Oiose  individuals  insured  by 
managed  care  plans. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  January  6,  1999. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  and 
recommendations  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-33-SFA,  Room 
5246,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-33-SFA.  Comments  received 
timely  will  be  available  for  pubhc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docujnent, 
in  Room  5541  of  the  Office  of  Inspector 
General  at  330  Independence  Avenue, 
S.W.,  Washington,  D.C,  on  Monday 
through  Friday  of  each  week  from  8:00 
a.m.  to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  identify  and  eliminate  fraud, 
waste  and  abuse  in  the  Department's 


health  care  programs,  the  OIG 
periodically  develops  and  issues  Special 
Fraud  Alerts  and,  with  the  cooperation 
of  HCFA,  Advisory  Bulletins  to  alert 
health  care  providers  and  program 
beneficiaries  about  potential  problems. 
This  proposed  bulletin  is  being 
developed  by  the  OIG  and  HCFA  to 
address  the  principal  requirements  of 
the  patient  anti-dumping  statute 
(section  1867  of  the  Social  Security  Act) 
and  to  discuss  how  the  requirements  of 
that  statutory  provision  apply  to 
individuals  insured  by  managed  care 
plans  that  require  "prior  authorization" 
for  emergency  services.  We  have 
attempted  to  conform  this  proposed 
bulletin  with  policies  set  forth  in  the 
HCFA  State  Operations  Manual  on 
Provider  Certification  (Transmittal  No. 
2,  May  1998)  which  provides  guidelines 
and  investigative  procedures  for 
reviewing  the  responsibilities  of 
Medicare  participating  hospitals.  ■ 

Section  1867  of  the  Act  imposes 
specific  obligations  on  Medicare- 
participating  hospitals  that  offer 
emergency  services  with  respect  to 
individuals  coming  to  the  hospital  and 
seeking  treatment  of  possible  emergency 
medical  conditions.  Specifically,  the 
draft  Special  Advisory  Bulletin 
proposes  to  address:  (1)  The  obligations 
of  these  hospitals  in  providing  screening 
to  all  patients  seeking  emergency 
services  and  stabilizing  emergency 
treatment  to  individuals  seeking  such 
care;  (2)  the  special  concerns  in  the 
provision  of  emergency  services  to 
enrollees  of  managed  care  plans;  (3)  the 
rules  governing  Medicare  and  Medicaid 
managed  care  plans  with  respect  to 
prior  authorization  requirements  and 
payment  for  emergency  services;  and  (4) 
what  types  of  practices  will  serve  to 
promote  compliance  by  hospitals  with 
the  patient  anti-dumping  statute  when 
managed  care  enrollees  seek  emergency 
services.  We  would  appreciate  receiving 
specific  comments,  recommendations 
and  suggestions  on  the  issues  discussed 
in  this  proposed  bulletin. 

Set  forth  below  for  comment  is  the 
proposed  OIG/HCFA  Special  Advisory 
Bulletin  addressing  the  patient  dumping 
statute. 

OBLIGATIONS  OF  HOSPITALS  TO 
RENDER  EMERGENCY  CARE  TO 
ENROLLEES  OF  MANAGED  CARE 
PLANS 

What  Are  the  Obligations  of  Medicare- 
Participating  Hospitals  That  Offer 
Emergency  Services  to  Individuals 
Seeking  Such  Services? 

•  The  anti-dumping  statute  (section 
1867  of  the  Social  Security  Act;  42 
U.S.C.  1395dd)  sets  forth  the  Federally- 
mandated  responsibilities  of  Medicare- 


participating  hospitals  to  individuals 
with  potential  emergency  medical 
conditions. 

•  Under  the  anti-dumping  statute,  a 
hospital  must  provide  to  any  person 
who  comes  seeking  emergency  services 
an  appropriate  medical  screening 
examination  sufficient  to  determine 
whether  he  or  she  has  an  emergency 
medical  condition,  as  defined  by  statute. 
When  appropriate,  ancillary  services 
routinely  available  at  the  hospital  must 
be  provided  as  part  of  the  medical 
screening  examination. 

•  If  the  person  is  determined  to  have 
an  emergency  medical  condition,  the 
hospital  is  required  to  stabilize  the 
medical  condition  of  the  individual, 
within  the  staff  and  facilities  available 
at  the  hospital,  prior  to  discharge  or 
transfer. 

•  If  the  patient's  medical  condition 
cannot  be  stabilized  before  a  transfer 
requested  by  the  patient  (or  determined 
to  be  in  the  patient's  best  interest  by  the 
responsible  medical  personnel),  the 
hospital  is  required  to  follow  very 
specific  statutory  requirements  designed 
to  facilitate  a  safe  transfer  to  another 
facility. 

•  A  hospital  may  not  delay  the 
provision  of  an  appropriate  medical 
screening  examination  or  further 
medical  examination  and  stabilizing 
medical  treatment  in  order  to  inquire 
about  the  individual's  method  of 
payment  or  insurance  status. 

•  Regulations  implementing  these 
statutory  obligations  are  found  at  42 
CFR  part  489.  The  anti-dumping  statute 
is  enforced  jointly  by  the  Health  Care 
Financing  Administration  (HCFA)  and 
the  Office  of  Inspector  General  (OIG)  of 
the  U.S.  Department  of  Health  and 
Human  Services  (HHS). 

•  Sanctions  that  may  be  imposed  by 
HHS  for  violations  of  the  anti-dumping 
statute  include  the  termination  of  the 
hospital's  provider  agreement,  and  the 
imposition  of  civil  money  penalties 
against  both  the  hospital  and  the 
physician  responsible  for  examination, 
treatment,  or  transfer  of  an  individual. 
In  addition,  the  anti-dumping  statute 
provides  for  the  exclusion  of  such 
physician  if  the  violation  is  gross  and 
flagrant  or  repeated. 

Why  Is  There  a  Special  Concern  About 
the  Provision  of  Emergency  Services  to 
Enrollees  of  Managed  Care  Plans? 

Many  managed  care  plans  require 
their  members  to  seek  prior 
authorization  for  some  medical  services, 
including  emergency  services.  As  noted 
above,  the  anti-dumping  statute 
prohibits  a  hospital's  inquiry  about  a 
patient's  method  of  payment  or 
insurance  status,  or  use  of  such 
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iibformation,  from  delaying  a  screening 
examination  or  stabilizing  medical 
treatment.  It  has  come  to  our  attention 
that  some  hospitals  routinely  seek  prior 
authorization  from  a  patient's  primary 
care  physician  or  from  the  plan  when  a 
managed  care  patient  requests 
emergency  services,  since  the  failure  to 
obtain  auUiorization  may  result  in  the 
plan  refusing  to  pay  for  the  emergency 
services.  In  such  circumstances,  the 
patient  may  be  personally  liable  for  the 
costs. 

'    A  reasonable  argument  can  be  made 
that  patients  (other  than  those  arriving 
in  dire  condition)  should  be  informed 
when  they  request  emergency  services 
of  their  potential  financial  habiUty  for 
services.  Some  would  go  further  and 
argue  that  the  hospital  itself  should  seek 
prior  approval  from  the  patient's  health 
plan  for  emergency  services  to  preserve 
the  patient's  right  to  seek  coverage  for 
such  services.  However,  our  concern  is 
that,  such  an  inquiry  may  improperly  or 
unduly  influence  patients  to  leave  the 
hospital  without  receiving  an 
appropriate  medical  screening 
examination.  This  result  would  be 
inconsistent  with  the  goals  of  the  anti- 
dumping statute  and  could  leave  the 
hospital  exposed  to  liability  under  the 
statute. 

Investigations  of  allegations  of  the 
anti-dumping  statute  violations  across 
the  coimtjy  have  persuaded  the  OIG  and 
HCFA  that  managed  care  patients  may 
be  at  risk  of  being  discharged  or 
transferred  without  receiving  a  medical 
screening  examination,  largely  because 
of  the  problems  inherent  in  seeking 
"prior  authorization."  Hospitals 
sometimes  are  caught  between  the  legal 
obligations  imposed  under  the  anti- 
dumping statute  and  the  terms  of 
agreements  which  they  have  with 
managed  care  plans.  For  example,  some 
Medicaid  managed  care  contractors,  as  a 
condition  of  contracting  with  hospitals 
to  provide  services  to  their  enroUees, 
have  attempted  to  require  such  hospitals 
to  obtain  prior  authorization  from  the 
plan  before  screening  or  treating  an 
enroUee  in  order  to  be  eUgible  for 
reimbursement  for  services  provided. 

The  OIG's  and  HCFA's  view  of  the 
legal  requirements  of  the  anti-dumping 
statute  in  this  situation  is  as  follows. 
Notwithstanding  the  terms  of  any 
managed  care  agreements  between  plans 
and  hospitals,  the  anti-dumping  statute 
continues  to  govern  the  obUgations  of 
hospitals  to  screen  and  provide 
stabilizing  medical  treatment  to 
individuals  who  come  to  the  hospital 
seeking  emergency  services  regardless  of 
the  individuars  ability  to  pay.  While 
managed  care  plans  have  a  financial 
interest  in  controlling  the  kinds  of 


services  for  which  they  will  pay,  and 
while  they  may  have  a  legitimate 
interest  in  deterring  thefr  enrollees  from 
over-utilizing  emergency  services,  no 
contract  between  a  hospital  and  a 
managed  care  plan  can  excuse  the 
hospital  from  its  anti-dimiping  statute 
obligations.  Once  a  managed  care 
enrollee  comes  to  a  hospital  that  offers 
emergency  services,  the  hospital  must 
provide  the  services  required  under  the 
anti-dimiping  statute  without  regard  for 
the  patient's  insurance  status  or  any 
prior  authorization  requirement  of  such 
insurance. ' 

What  About  Arrangements  Between 
Hospitals  and  Managed  Care  Plans  for 
"Dual  Staffing"  of  Emergency 
Departments? 

Some  managed  care  organizations 
(MCOs)  and  hospitals  have  entered  into, 
or  are  considering  entering  into, 
arrangements  whereby  the  hospital 
permits  the  MCO  to  station  its  own 
physicians  in  the  hospital's  emergency 
department,  separate  from  the  hospital's 
own  emergency  physician  staff,  for  the 
purpose  of  screening  and  treating  MCO 
patients  who  request  emergency 
services.  This  kind  of  arrangement  is 
known  as  "dual  staffing."  In  a  dual 
staffing  setting,  two  separate  groups  of 
physicians  would  be  providing 
emergency  care,  perhaps  using  different 
pohcies  and  protocols,  performing 
different  procedures,  using  different 
referral  practices  and  drug  formularies, 
relying  on  different  on-call  physicians, 
and  having  different  credentials. 

It  is  believed  by  some  that  dual 
staffing  in  emergency  departments  can 
facilitate  the  expeditious  provision  of 
services  to  MCO  patients  by  physicians 
and  other  practitioners  in  their  own 
health  plans,  particularly  when  patients 
present  in  emergency  departments  in 
stable  condition.  However,  some 
hospitals  and  emergency  physicians 
have  raised  questions  about  how  the 
requirements  of  the  patient  anti- 
dumping statute  may  affect  dual  staffing 
arrangements,  and  we  have  been 
considering  how  to  respond.  As 
interpreted  by  this  Department,  the 
statute  requires  that  a  hospital  and  its 


'  Separate  and  apart  from  the  anti-dumping 
statute,  in  accordance  with  sections  IBS 7(g), 
1876(i)(6),  1903(m)(5)  and  1932(e)  of  the  Social 
Security  Act,  the  OIG  (acting  on  behalf  of  the 
Secretary)  has  the  authority  to  impose  intermediate 
sanctions  against  Medicare  and  Medicaid 
contracting  managed  care  plans  that  fail  to  provide 
medically  necessary  services,  including  emergency 
services,  to  enrollees  where  the  failure  adversely 
affects  (or  has  a  substantial  likelihood  of  adversely 
affecting)  the  enrollee.  Medicare  and  Medicaid 
managed  care  plans  that  fail  to  comply  with  the 
above  provision  are  subject  to  civil  money  penalties 
of  up  to  $25,000  for  each  denial  of  medically 
necessary  services. 


physicians  provide  medically  adequate 
screening  and  stabiUzation,  supported 
by  professionally  recognized  standards 
of  care,  to  individuals  seeking 
emergency  services.  Theoretically,  one 
could  construct  two  equally  good 
emergency  service  "tracks,"  each 
adequately  staffed  and  each  with 
equally  good  access  to  all  of  the  medical 
capabilities  of  the  hospital,  such  that 
both  MCO  and  non-MCO  patients 
received  equal  access  to  screening  and 
stabiUzing  medical  treatment.  This 
arrangement  would  seem  to  satisfy  the 
requirements  of  the  anti-dumping 
stamte. 

Absent  such  equivalency, 
implementation  of  dual  staffing  raises 
some  concerns  under  the  patient  anti- 
dumping statute.  For  example,  what  if 
either  the  MCO  or  non-MCO  track  is 
understaffed  or  simply  overcrowded, 
and  a  patient  in  a  particular  track  is 
subjected  to  a  significant  delay  in 
screening  and  stabilizing  treatment, 
even  though  a  physician  in  the 
alternative  track  was  available  to  see  the 
individual?  What  if  the  protocols, 
referral  patterns,  use  of  specialists  and 
patient  guidelines  are  substantially 
different  between  the  MCO  and  non- 
MCO  tracks  such  that  two  different 
standards  of  care  are  provided  in 
performing  screenings  or  stabilizing 
treatment?  How  can  a  hospital  be  sure 
that  all  patients  requesting  emergency 
services  receive,  as  required  by  statute, 
an  appropriate  screening  examination 
witldn  the  full  capabilities  of  the 
hospital,  and  necessary  stabilizing 
treatment  within  the  capabihty  of  the 
staff  and  facilities  of  the  hospital,  if  the 
MCO  track  operates  independently  from 
the  hospital's  own  emergency  care 
system?  These  are  difficult  questions, 
and  we  have  not  yet  determined  how  to 
treat  issues  related  to  dual  staffing 
under  the  patient  anti-dumping  act.  As 
a  result,  we  are  specifically  soliciting 
comments  and  suggestions  fitjm  the 
public  on  this  issue,  and  we  expect  to 
offer  some  specific  guidance  in  this  area 
in  the  final  version  of  this  Special 
Advisory  Bulletin. 

What  are  the  Rules  Governing 
Medicare  and  Medicaid  Managed  Care 
Plans  with  Respect  to  Prior 
Authorization  Requirements  and 
Payment  for  Emergency  Services? 

There  are  special  requirements  for 
managed  care  plans  that  contract  with 
Medicare  and  Medicaid  to  provide 
services  to  beneficiaries  of  those 
programs.  Congress  has  specified  that 
Medicare  and  Medicaid  managed  care 
plans  may  not  require  prior 
authorization  for  emergency  services, 
and'must  pay  for  such  services,  without 
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regard  to  whether  the  hospital  providing 
such  services  has  a  contractual 
relationship  with  the  plan.  Under 
statutory  amendments  recently  enacted 
in  the  Balanced  Budget  Act  (BBA)  of 
1997  (Pub.  L.  105-33),2  Medicare  and 
Medicaid  managed  care  plans  are 
prohibited  from  requiring  prior 
authorization  for  emergency  services, 
including  those  that  "are  needed  to 
evaluate  or  stabilize  em  emergency 
medical  condition."  Moreover, 
Medicare  and  Medicaid  managed  care 
plans  are  required  to  pay  for  emergency 
services  provided  to  their  enrollees.  The 
obligation  to  pay  for  emergency  services 
is  based  on  a  "prudent  layperson" 
standard,  which  means  that  the  need  for 
emergency  services  should  be 
determined  from  a  reasonable  patient's 
perspective  at  the  time  of  presentation 
of  the  symptoms.' 

What  Practices  Will  Promote 
Compliance  with  the  Anti-Dumping 
Statute  by  Hospitals  When  Managed 
Care  Enrollees  Seek  Emergency 
Services? 

The  OIG  and  HCFA  are  concerned 
that  discussion  by  hospital  personnel 
with  a  patient  regarding  the  possible 
need  for  prior  authorization,  or  his  or 
her  potential  financial  liability  for 
medical  services  provided  by  a  hospital 
that  offers  emergency  services,  could 
influence  patients  to  leave  the 
emergency  department  without 
receiving  an  appropriate  medical 
screening  examination.  Without  also 
informing  the  patient  of  his  or  her  rights 
to  a  medical  screening  examination  and 
to  stabihzing  medical  treatment  if  the 
patient's  condition  warrants  it,  a 
discussion  about  insurance,  ability  to 
pay  and  seeking  prior  authorization  may 
impede  a  hospital's  compliance  with  its 
obligation  under  the  anti-dumping 
statute.  Discussions  between  a  hospital 
staff  member  and  a  patient  regarding 
potential  prior  authorization 
requirements  and  their  financial 
consequences  that  have  the  effect  of 


^  See  section  4001  of  the  BBA,  which  created 
section  1852(d)  of  the  Act.  Section  1852(d)  covers 
emergency  services  and  prior  authorization  for 
Medicare  enrollees.  Also,  section  4704(a)  of  the 
BBA  created  section  1932(b)  of  the  Act,  which 
contains  Medicaid  provisions  covering  emergency 
services  and  prior  authorization. 

*  With  respect  to  Medicare,  prior  authorization 
requirements  were  already  explicitly  prohibited  by 
regulations  before  the  passage  of  the  BBA  for 
emergency  services  provided  outside  an  HMO  or 
competitive  medical  plan  (42  CFR  417.414(c)(1)). 
and  by  implication  for  services  provided  within 
such  a  plan.  Similarly,  while  the  BBA  clarified  and 
codified  the  "prudent  layperson"  standard,  a 
variation  of  this  standard  has  always  been  part  of 
the  Medicare  policy  for  managed  care  plans. 
However,  all  of  these  requirements  are  new  to 
Medicaid. 


delaying  a  medical  screening  are 
violations  of  the  anti-dvuriping  statute. 
Moreover,  the  OIG  and  HCFA  believe 
that  in  the  absence  of  an  initial 
screening,  the  decision  of  a  managed 
care  plan  regarding  the  need  for 
treatment  is  likely  to  be  ill-informed. 
Patients  are  entitled  to  receive  a  medical 
screening  examination  and  stabilizing 
medical  treatment  under  the  anti- 
dumping statute  regardless  of  a 
hospital's  contract  with  a  health  plan 
that  requires  prior  authorization. 
Accordingly,  the  OIG  and  HCFA  suggest 
the  following  practices  to  minimize  the 
likelihood  that  a  hospital  will  violate 
the  statute: 

•  No  Prior  Authorization  Before 
Screening  or  Stabilization.  It  is  not 
appropriate  for  a  hospital  to  request  or 
a  health  plan  to  require  prior 
authorization  before  the  patient  has 
received  a  medical  screening 
examination  to  determine  the  presence 
or  absence  of  an  emergency  medical 
condition  or  before  the  patient's 
emergency  medical  condition  is 
stabilized.* 

•  No  Financial  Responsibility  or 
Advanced  Beneficiary  Notification 
Fonns.  Prior  to  performing  an 
appropriate  medical  screening 
examination,  the  hospital  should  not 
ask  a  patient  to  complete  a  financial 
responsibility  form  or  an  advanced 
beneficiary  notification  form,  and 
should  not  ask  the  patient  to  provide  a 
co-payment  for  any  services  rendered. 
Such  a  practice  could  deter  the  patient 
from  remaining  at  the  hospital  to  receive 
care  to  which  he  or  she  is  entitled  and 
which  the  hospital  is  obligated  to 
provide  regardless  of  ability  to  pay,  and 
could  cause  unnecessary  delay. 

•  Qualified  Medical  Personnel  Must 
Perform  Medical  Screening 
Examination.  A  hospital  should  ensure 
that  either  a  physician  or  other  qualified 
medical  personnel  (i.e.,  hospital  staff 
approved  by  the  hospital's  governing 
body  to  periForm  certain  medical 
functions)  provides  an  appropriate 
medical  screening  examination  to  all 
individuals  seeking  emergency  services. 
Depending  upon  the  individual's 
presenting  symptoms,  this  screening 
examination  may  range  from  a  relatively 
simple  examination  to  a  complex  one 
which  requires  substantial  use  of 


*Of  course,  this  would  not  preclude  an 
emergency  physician  from  contacting  the  patient's 
physician  at  any  time  to  seek  advice  regarding  the 
patient's  medical  history  and  needs  that  may  be 
relevant  to  the  medical  screening  and  treatment  of 
the  patient.  Further,  a  patient  who  has  not  already 
contacted  his  or  her  health  plan  is  free  to  do  so  at 
any  time  during  his  or  her  wait  for  emergency 
services. 


ancillary  services  available  at  the 
hospital  and  on-call  physicians. 

•  When  a  Patient  Inquires  About 
Financial  Liability  for  Emergency 
Services.  If  a  patient  inquires  about  his 
or  her  obligation  to  pay  for  emergency 
services,  such  an  inquiry  should  be 
answered  by  a  staff  member  who  has 
been  well  trained  to  provide 
information  regarding  potential 
financial  liability.  This  staff  member 
also  should  be  knowledgeable  about  the 
hospital's  anti-dumping  statute 
obligations  and  must  clearly  inform  the 
patient  that,  notwithstanding  the 
patient's  ability  to  pay,  the  hospital 
stands  ready  and  vdlling  to  provide  a 
medical  screening  examination  and 
stabilizing  treatment,  if  necessary. 
Hospital  staff  should  encourage  any 
patient  who  believes  that  he  or  she  may 
have  an  emergency  medical  condition  to 
remain  for  the  medical  screening 
examination  and  to  defer  further 
discussion  of  financial  responsibility 
issues  until  after  the  medical  screening 
has  been  performed.  If  the  patient 
chooses  to  withdraw  his  or  her  request 
for  examination  or  treatment,  a  staff 
member  with  appropriate  medical 
training  must  discuss  the  medical  issues 
related  to  a  "voluntary  withdrawal." 

•  Voluntary  Withdrawal.  If  an 
individual  chooses  to  withdraw  his  or 
her  request  for  examination  or  treatment 
at  the  presenting  hospital,  a  hospital 
must  perform  the  follovkring:  (1)  offer  the 
individual  further  medical  examination 
and  treatment  within  the  staff  and 
facilities  available  at  the  hospital  as  may 
be  required  to  identify  and  stabilize  an 
emergency  medical  condition;  (2) 
inform  the  individual  of  the  risks  and 
benefits  of  such  examination  and 
treatment,  and  of  the  risks  and  benefits 
of  withdrawal  prior  to  receiving  such 
examination  and  treatment;  and  (3)  take 
all  reasonable  steps  to  secure  the 
individual's  written  informed  consent  to 
refuse  such  examination  and  treatment. 
The  medical  record  should  contain  a 
description  of  the  examination, 
treatment,  or  both,  if  applicable,  that 
was  refused. 

In  the  event  that  an  individual,  e.g., 
nurse,  doctor,  other  emergency  room 
staff  member  or  patient,  beUeves  that  a 
hospital  may  have  violated  the  anti- 
dumping statute,  that  individual  should 
report  the  alleged  violation  to  the  HCFA 
office  in  the  region  in  which  the 
hospital  is  located. 
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Dated:  November  24, 1998. 
June  Gibbs  Brown, 
Inspector  General. 

Dated:  November  24, 1998. 

i  Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  98-32480  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR-4349-N-42] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  6, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 


OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  as 
amended. 

3ated:  November  25, 1998. 
David  S.  Cristy, 

Director.  IRM  Policy  and  Management 
Division. 

Title  of  proposal:  Land  Sales 
Registration,  Purchase's  Revocation 
Rights,  Sales  Practices  and  Standards, 
and  Formal  Procedures  and  Rules  of 
Practice. 

Office:  Housing. 

OMB  Approval  Number:  2502-0243. 

Description  of  The  Need  for  The 
Information  and  its  Proposed  Use:  The 
Interstate  Land  Sales  Full  Disclosure 
Act  requires  developyers  to  register 
subdivisions  and  provide  each 
purchaser  with  a  property  report. 
Information  is  submitted  to  HUD  to 
assure  compliance  with  the  Act  and  the 
implementing  regulations. 

Form  Niunber:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually 
and  Broadcasting. 

Reporting  Burden: 


Number  of 
respondents 


Frequence 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


1291 


8.63 


1.75 


19.513 


Total  Estimated  Burden  Hours: 
19,513. 

Status:  Reinstatement,  with  changes. 

Contact:  Anita  Hart,  HUD,  (202)  708- 
0502,  Joseph  F.  Uckey,  Jr.,  OMB,  (202) 
395-7316. 

IFR  Doc.  98-32448  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N--43] 

Sutxnission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
S«H:retary  for  Administration  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  January  6, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
reqiiired  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Tile  Notice  Usts  me  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
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affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  30. 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Assessment  of 
Neighborhood  Networks. 

Office:  Policy  and  Development  and 
Research. 

OMB  Approval  Number:  2528-xxxx. 

Description  of  The  Need  For  The 
Information  and  Its  Proposed  Use:  The 


purpose  is  to  evaluate  the  impact  of 
Neighborhood  Networks  on  low-income 
families  living  in  HUD-insured  and 
assisted  properties.  More  specifically,  to 
determine  the  extent  to  which  on-site 
access  to  computers  and  training 
resources  influences  the  self-sufficiency, 
employability,  and  economic  self- 
reliance  of  clients. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  responses 


House  per 
response 


Burden 
hours 


1215 


.74 


903 


Total  Estimated  Burden  Hours:  903. 

Status:  New  Collection. 

Contact:  Priscila  Prunella,  HUD,  (202) 
708-3700,  X5711,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  394-7316. 

[FR  Doc.  98-32449  Filed  12-4-98:  8:45  am] 
BiLUNG  CODE  421(M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4424-C-02] 

Notice  of  Funding  Avaiiabillty  for:  The 
HUD-Administered  Small  Cities 
Community  Development  Block  Grant 
(CDBG)  Program — Fiscal  Year  1999, 
and  the  Section  108  Loan  Guarantee 
Program  for  Small  Communities  in 
New  York  State;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA);  correction. 

summary:  On  Wednesday,  November 
25, 1998,  HUD  published  a  notice  of 
funding  availability  (NOFA) 
announcing:  (1)  the  availability  of 
approximately  $54,558,000  in  Fiscal 
Year  (FY)  1999  funding  for  the  HUD- 
administered  Small  Cities  Program  in 
New  York  State  under  the  Community 
Development  Block  Grant  (CDBG) 
Program;  and  (2)  the  availability  of  a 
maximum  of  approximately 
$200,000,000-n$250,000,000  in  FY  1999 
funding  under  the  Section  108  Loan 
Guarantee  program  for  small  cities  in 
New  York  State.  Due  to  a  typographical 
error,  the  November  25, 1998  NOFA 
incorrectly  provided  for  an  application 
deadline  date  of  February  8, 1999.  The 
application  due  date  for  this  NOFA  is 
February  3,  1999.  The  purpose  of  this 


document  is  to  correct  the  application 
due  date  in  the  November  25,  1998 
NOFA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvette  Aidara,  State  and  Small  Cities 
Division,  Office  of  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development,  Room 
7184,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1322  (this  is  not  a  toll-free 
number).  Hearing  or  speech- impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  FR  Doc.  98-31516,  Notice 
of  Funding  Availability  for:  the  HUD- 
Administered  Small  Cities  Coramimity 
Development  Block  Grant  (CDBG) 
Program — Fiscal  Year  1999;  and  the 
Section  108  Loan  Guarantee  Program  for 
Small  Communities  in  New  York  State 
(FR-4424-N-01),  pubhshed  in  the 
Federal  Register  on  November  25,  1998 
(63  FR  65486)  is  corrected  as  follows: 

1.  On  page  65486,  in  column  2,  the 
DATES  section  is  corrected  to  read  as 
follows: 

DATES:  Applications  are  due  by 
February  3,  1999.  Apphcation  kits  may 
be  obtained  from  and  must  be  submitted 
to  either  HUD's  New  York  or  Buffalo 
Office.  (The  addresses  for  these  offices 
are  provided  in  Section  II.  of  this 
NOFA.)  In  addition,  application  kits  and 
additional  information  are  available  on 
HUD's  website  located  at:  www.hud.gov 
or  by  contacting  Community 
Connections  at  (800)  998-9999. 

Apphcations,  if  mailed,  must  be 
postmarked  no  later  than  midnight  on 
February  3,  1999  and  received  within  10 
calendar  days  of  the  deadline.  If  an 
apphcation  is  hand-delivered  to  the 
New  York  or  the  Buffalo  Office,  the 


application  must  be  delivered  to  the 
appropriate  office  by  no  later  than  4:00 
p.m.  (local  time)  on  February  3,  1999. 

Application  kits  will  be  made 
available  by  a  date  that  affords 
applicants  no  fewer  than  45  days  to 
respond  to  this  NOFA.  For  further 
information  on  obtaining  and 
submitting  applications,  please  see 
Section  II.  of  this  NOFA. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  vdll  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  by  4:00  p.m.  on,  or 
postmarked  by  February  3,  1999. 
Applicants  should  take  this  procedure 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
luianticipated  delays  or  other  delivery- 
related  problems. 

2.  On  page  65487,  in  column  3,  the 
first  full  paragraph  in  that  column  is 
corrected  to  read  as  follows: 

If  possible,  an  applicant  should 
submit  the  abbreviated  consolidated 
plan  in  advance  of  the  Small  Cities 
application  due  date.  The  latest  time  at 
which  the  abbreviated  consolidated 
plan  wdll  be  accepted  by  HUD  for  the 
HUD-administered  Small  Cities  Program 
in  New  York  will  be  February  3,  1999 
(the  application  due  date  for  the  Small 
Cities  application).  Failure  to  submit  the 
abbreviated  consolidated  plan  by  the 
due  date  is  not  a  curable  technical 
deficiency.  Questions  regarding  the 
abbreviated  consolidated  plan  should  be 
directed  to  the  appropriate  HUD  field 
office. 

3.  On  page  65489,  in  colunui  3,  the 
first  sentence  in  Section  I.E.I, 
(captioned  "General"),  is  corrected  to 
read  as  follows: 


E.  Selectioi 
and  Final  t 


Note:  The! 
benchmarks 
but  will  not 
whether  the 
due  to  a  lack 
proposed  pn 
that  fails  to  t 
above  may  u 
HUD,  either 
application  < 
cover,  but  in 
HUD  after  Fe 
unless  specij 
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E.  Selection  Criteria/Ranking  Factors 
and  Final  Selection. 

1.  General.  Complete  applications 
received  from  eligible  applicants  by 
February  3, 1999  will  be  rated  and 
scored  by  HUD. 

4.  On  page  65490,  in  colimm  1,  the 
!  final  full  paragraph  in  that  column 
(captioned  "Note")  is  corrected  to  read 
as  follows: 

Note:  These  standards  will  be  used  as 
benchmarks  in  judging  program  performance, 
but  will  not  be  the  sole  basis  for  determining 
whether  the  applicant  is  ineligible  for  a  grant 
due  to  a  lack  of  capacity  to  carry  out  the 
proposed  project  or  program.  Any  applicant 
that  fails  to  meet  the  percentages  sp)ecified 
above  may  wish  to  provide  updated  data  to 
HUD,  either  in  conjunction  with  the 
application  submission  or  under  separate 
cover,  but  in  no  case  will  data  received  by 
HUD  after  February  3, 1999  be  accepted, 
unless  specifically  requested  by  HUD. 

'  5.  On  page  65497,  in  columns  2  and 
3,  Section  II.B.  (captioned  "Submitting 
Applications")  is  corrected  to  read  as 
follows: 

B.  Submitting  Applications.  A  final 
application  must  be  submitted  to  HUD 
no  later  than  February  3, 1999.  A  final 
application  includes  an  original  and  two 
photocopies.  Final  applications  may  be 
mailed,  and  if  they  are  received  after  the 
deadline,  must  be  postmarked  no  later 
than  midnight,  February  3,  1999.  If  an 
application  is  hand-delivered  to  the 
New  York  or  Buffalo  Offices,  the 
apphcation  must  be  delivered  by  4:00 
p.m.  on  the  application  deadline  date. 
Applicants  in  the  coimties  of  Sullivan, 
Ulster,  Putnam,  and  in  nonparticipating 
jurisdictions  in  the  urban  counties  of 
Dutchess,  Orange,  Rockland, 
Westchester,  Nassau,  and  Suffolk 
should  submit  applications  to  the  New 
York  Office.  All  other  nonentitled 
conmiunities  in  New  York  State  should 
submit  their  applications  to  the  Buffalo 
Office.  Applications  must  be  submitted 
to  the  HUD  office  at  the  addresses  listed 
above  in  section  U.A. 

The  above-stated  appUcation  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  wall  treat  as  ineligible 
for  consideration  any  appUcation  fiiat  is 
not  received  on,  or  postmarked  by 
February  3, 1999.  Applicants  should 
take  this  practice  into  account  and  make 
early  submission  of  their  materials  to 
avoid  any  risk  of  loss  of  eligibiUty 
brought  about  by  unanticipated  delays 
or  other  delivery-related  problems. 

6.  On  page  65498,  in  column  1, 
Section  II.C.2.  (captioned  "Streamlined 
Application  Requirements  for  Certain 
Applicants")  is  corrected  to  read  as 
oUows: 


2.  Streamlined  Application 
Requirements  for  Certain  Applicants 

Single  Purpose  applications 
submitted  under  the  FY  1997/98  NOFA 
but  not  selected  for  funding  will  be 
reactivated  for  consideration  under  this 
NOFA,  if  the  appUcant  notifies  HUD  in 
vn-iting  by  February  3, 1999  that  the 
applicant  wishes  the  prior  application 
to  be  considered  in  this  competition. 
Applications  which  are  reactivated  may 
be  updated,  amended  or  supplemented 
by  the  applicant  provided  that  such 
amendment  or  supplementation  is 
received  no  later  than  the  due  date  for 
applications  under  this  NOFA.  If  there 
is  no  significant  change  in  the 
application  involving  new  activities  or 
alteration  of  proposed  activities  that 
will  significantly  change  the  scope, 
location  or  objectives  of  the  proposed 
activities  or  beneficiaries,  there  will  be 
no  further  citizen  participation 
requirement  to  keep  the  application 
active  for  a  succeeding  round  or 
competition. 

Dated:  December  2, 1998. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  98-32446  Filed  12-4-98;  8:45  am] 

BiLUNQ  CODE  4210-29-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4369-N-42] 

Announcement  of  0MB  Approval 
Number  for  the  HOME  Investment 
Partnerships  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plaiuiing  and 
Development,  HUD. 
ACTION:  Announcement  of  OMB 
Approval  Number. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  niunber 
for  the  collection  of  information 
pertaining  to  the  HOME  Investment 
Partnership  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kolesar,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-2470.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to  the 
HOME  Investment  Partnerships 
Program.  The  OMB  approval  nxmiber  for 


this  information  collection  is  2506- 
0013,  which  expires  on  November  30, 
2081. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  vaUd  OMB 
control  number. 

Dated:  December  1, 1998. 

John  M.  Simmons, 

Acting  Director  for  Office  of  Executive 
Services. 

[FR  Doc.  98-32447  Filed  12-4-98;  8:45  am) 

BILUNQ  CODE  4210-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Issue  a  Draft 
Comprehensive  Conservation  Plan  and 
Associated  Environmental 
A^essment  for  Sevilieta  National 
Wildlife  Refuge,  San  Acacia.  New 
Mexico 

AGENCY:  Fish  and  Wildfife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  prepared  a  draft 
Comprehensive  Conservation  Plan 
(CCP)  and  associated  Environmental 
Assessment  for  the  Sevilieta  National 
Wildlife  Refuge,  San  Acacia,  New 
Mexico  pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  and  National 
Environmental  PoUcy  Act  of  1969,  and 
its  implementing  regulations. 

If  the  draft  CQP  is  approved,  various 
management  objectives,  strategies,  and 
actions  will  be  adopted  inclusive  of  the 
following: 

•  Continue  implementation  of 
Mexican  wolf  captive  propagation 
program  on  Refuge,  and  ensure 
continued  operation  within  all 
regulations,  protocols,  and  safety 
guidelines. 

•  Preserve  Refuge  habitat  diversity 
and  important  habitat  for  threatened 
and  endangered  species  by  preserving 
and  restoring  habitats  to  their  natural 
condition. 

•  Maintain  a  viable  population  of 
Silvery  miimows  on  the  Refuge's  stretch 
of  tjie  Rio  Grande  river. 

•  Evaluate  Refuge  grasslands 
potential  as  an  introduction  site  for  the 
endangered  northern  Aplomado  falcon. 

•  Protect  threatened  and  endangered 
species  on  Refuge  and  adjacent 
properties  through  outreach, 
educational  activities  and  effective 
enforcement  of  fish  and  wildlife  laws. 
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•  Promote  and  support  the 
introduction  of  native  threatened  and 
endangered  species  on  the  Refuge. 

•  Insure  integrity  of  all  natiurally 
occurring  biotic  communities  on  the 
Sevilleta  NWR. 

•  Maintain  migratory  bird 
populations  at  healthy  levels  in  the 
Upper/Middle  Rio  Grande  Ecosystem. 

•  Reverse  declining  trends  in  quality 
and  quantity  of  riparian/wetland 
habitats;  restore,  maintain,  and  enhance 
the  species  composition,  aerial  extent, 
and  spatial  distribution  of  riparian/ 
wetland  habitats. 

•  Protect,  restore,  and  maintain 
upland  terrestrial  communities  at  the 
landscape  level  within  the  Upper/ 
Middle  Rio  Grande  Ecosystem. 

•  Use  sound  land  use  practices  and 
management  tools  to  protect  upland 
terrestrial  habitats  in  the  Upper/Middle 
Rio  Grande  Ecosystem. 

•  Through  the  Rio  Grande  Initiative, 
preserve,  enhance  and  restore 
hydrological  regimes  which  perpetuate 
a  healthy  river  ecosystem.  The  Initiative 
will  result  in  the  creation  of 
partnerships  which  address  water 
management,  habitat  enhancement  and 
restoration,  and  impacts  of  non-native 
flora  and  fauna  on  native  biodiversity 
and  endangered  species. 

•  Compile  a  data  base  of  the  baseline 
natural  conditions,  processes,  and 
species  associated  within  refuge 
ecosystems  by  October  2004. 

•  Attain  baseline  natural  conditions, 
processes,  and  populations  of  species  in 
50%  of  each  habitat  type  by  2010.  When 
attainment  is  not  possible,  assess 
desired  condition  and  implement 
adaptive  management  strategies. 

•  Restore  and  maintain  natural 
hydrological  regimes. 

•  Contribute  to  the  integrity  of  the 
Upper  Middle  Rio  Grande  Watershed 
using  sound  management  tools  and 
practices. 

•  Develop  partnerships, 
relationships,  and  communication  to 
improve  implementation  of  Refuge 
wildlife  and  habitat  management  goals. 

•  Minimize  human  impacts  to  Refuge 
ecosystems. 

•  Encourage  research  that  improves 
management  and  monitoring  of  species, 
communities  and  processes  on  the 
Refuge  and  the  Upper  Middle  Rio 
Grande. 

•  Permit  research  from  a  wide  range 
of  interested  parties  and  institutions 
while  protecting  the  faunal  and  floral 
components  of  the  ecosystem  from  the 
detrimental  aspects  of  hiunan  intrusion 
and  manipulative  research  protocols. 

•  Minimize  impacts  of  research 
activities. 

•  Provide  the  research  community  a 
unique  opportunity  to  conduct  wildlife 


related  research  which  provides  the 
Refuge  with  management  direction. 

•  Obtain  (purchase  or  mitigation) 
sufficient  water  rights  to  manage  refuge 
wetlands  associated  with  the  Rio 
Grande. 

•  Acquire  in  stream  flow  rights  for 
the  perennial  portion  of  the  Rio  Salado. 

•  Protect  upland  seeps,  springs  and 
wetlands  of  the  Refuge. 

•  Provide  the  general  public  with 
high  quality  compatible  wildlife 
dependent  experiences  on  and  off  the 
Refuge. 

•  Provide  the  general  public  with 
high  quality  environmental  education 
and  wildlife  dependent  experiences  on 
and  off  the  Refuge. 

•  Develop  sound  management 
practices  to  protect  cultural  resources, 
within  the  scope  of  Part  614  of  the 
Service  Manual  and  all  applicable 
Federal  laws  and  regulations. 

•  Minimize  obtrusive  impacts  to 
Refuge  lands  or  adjacent  lands. 

•  Document  the  need  for  additional 
staffing. 

•  Obtain  adequate  staffing  to 
implement  management  plans 
benefitting  the  Middle  Rio  Grande 
Ecosystem  both  on  and  off  Refuge  lands. 

•  Effect  improvements  to  facilities 
that  will  result  in  enhancement  of 
Refuge  capabilities  and  resources 
including  the  construction  of  an 
approximately  6,000  square  foot  visitor 
center/administrative  complex,  2  1,500 
foot  staff  residences,  and  a  multi-unit 
living  accommodation  facility  for  refuge 
volunteers. 

•  Develop  and  apply  the  Ecosystem 
Management  approach. 

•  Solicit  input  from  involved 
agencies,  institutions,  and  groups  to 
help  coordinate  and  evaluate  Refuge 
activities. 

DATES:  The  Service  will  be  open  to 
written  comments  through  January  4, 
1998. 

ADDRESSES:  Copies  may  be  obtained  by 
writing  to:  Mr.  Tom  Baca,  Natural 
Resource  Planner,  Division  of  Refuge, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  NM  87103-1306. 
Comments  should  be  submitted  to:  Lou 
Bridges,  Project  Coordinator,  Research 
Management  Consultants,  Inc.,  1746 
Cole  Blvd.,  Bldg.  21,  Suite  300,  Golden, 
CO  80401. 

SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  has  considered 


many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  cultural  resources.  Public 
input  into  this  planning  process  has 
assisted  in  the  development  of  the  draft 
documents.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 

The  Service  intends  to  consider 
comments  and  advice  generated  in 
response  to  the  draft  documents  prior  to 
the  preparation  of  a  final  CCP.  The 
Service  is  furnishing  this  notice  in 
compliance  with  Service  CCP  policy:  (1) 
to  advise  other  agencies  and  the  public 
of  the  availability  of  the  draft 
documents,  and  (2)  to  obtain 
suggestions  and  advice  for  consideration 
in  preparation  of  final  documents. 

The  Service  anticipates  that  final  CCP 
documents  and  any  associated  NEPA 
docviments  will  be  available  by  February 
28  1998,  or  sooner. 

Dated:  November  23, 1998. 
Geofirey  L.  Haskett, 

Deputy  Regional  Director. 

[FR  Doc.  98-32387  Filed  12-4-98;  8:45  ami 

BILUNG  COO€  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-00-4>  and  AA-01534] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  imder  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601,  1613(h)(1),  will  be  issued 
to  Sealaska  Corporation  for  5.99  acres. 
The  lands  involved  are  in  the  vicinity  of 
Yakutat,  Alaska. 

Lot  5,  U.S.  Survey  No.  10271,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNEAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  (January  6, 1999)  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 


DEPARTM 
National  P 


Federal  Register / Vol.  63.  No.  234 /Monday,  December  7,  1998 /Notices 


67493 


:onsideration 
ments. 
lat  final  CCP 
ted  NEPA 
!  by  February 


appeal.  Appeals  must  be  filed  in  the 

Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  K.  Underwood, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[PR  Doc.  98-32386  Filed  12-4-98;  8:45  am] 
BILUNQ  CODE  431(KtA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

New  Orleans  Jazz  National  Historical 
Park,  Louisiana;  Notice  of  Availability 
of  Draft  General  Management  Plan/ 
Envirormtentai  Impact  Statement 

SUMMARY:  This  Draft  General 
Management  Plan/Environmental 
Impact  Statement  (GMP/EIS)  describes 
three  conceptual  alternatives. 
Alternative  A  is  the  no-action,  or  status 
quo,  alternative  and  provides  a  baseline 
for  comparison  with  the  other 
alternatives.  Alternative  B  emphasizes 
conveying  the  park's  interpretive  story 
through  personal  programs  such  as 
interpretive  talks  and  demonstrations, 
interpreted  performances 
"informances,"  seminars,  and 
performances.  Educational  activities 
would  be  given  maximum  emphasis  in 
this  alternative.  It  would  allow  the  park 
to  assist  in  the  adaptive  use  of  structures 
related  to  jazz.  Interpretive 
programming  would  depend  heavily  on 
the  involvement  of  local  musicians  and 
educators,  thus  supporting  cultural 
preservation.  Under  this  alternative,  the 
visitor  center  would  be  located  in  the 
Old  U.S.  Mint.  Alternative  C 
emphasizes  a  strong  partnership 
program  with  significant  resources 
coming  from  partners.  The  extent  and 
success  of  this  alternative  would 
1  depend  on  substantial  support  from 
these  partners,  and  especially  from  the 
private  sector.  Interpretive  media  would 
be  extensively  used,  and  the  size  and 
scope  of  park  educational  and 
preservation  programs  would  be  guided 
by  the  development  of  partnerships. 
Under  this  alternative,  the  visitor  center 
would  be  located  at  a  complex  in  Louis 
Armstrong  Park.  Of  these  alternatives, 
the  National  Park  Service's  Proposed 
Action  is  Alternative  C.  Enviromnental 
[impacts  that  would  result  from 
implementation  of  the  alternatives  are 
addressed  in  the  document.  Impact 
topics  include  cultural  and  natural 


resources,  visitor  experience, 
interpretation,  education, 
transportation,  and  the  socioeconomic 
environment. 

DATES:  The  Draft  GMP/EIS  will  be  on 
review  until  January  25,  1999. 
Comments  may  be  sent  to  the 
Superintendent  at  the  following 
address. 

ADDRESSES:  A  Umited  nimiber  of  copies 
are  available  from  the  Superintendent  at 
the  following  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  New  Orleans  Jeizz 
National  Historical  Park,  365  Canal 
Street,  Suite  2400,  New  Orleans,  LA 
70130,  Telephone:  (504)  589-3882. 
SUPPLEMENTARY  INFORMATION:  Several 
pubUc  meetings  will  be  held  concerning 
this  dociunent  in  the  near  future. 
Contact  the  park  for  information  about 
these  meetings.  Notices  will  appear  in 
local  newspapers  announcing  these 
meetings. 

Dated:  November  21,  1998. 
Daniel  W.  Brotni, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  98-32383  Filed  12-4-98;  8:45  am] 
BtLUNG  CODE  4310-70-M 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  15-98] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  TIME:  Tuesday,  December  15, 
1998, 10:00  a.m. 
SUBJECT  MATTER: 

A.  Hearings  on  the  Record  on 
Objections  to  Proposed  Decisions  on 
claims  against  Albania,  as  follows: 

Claim  No.  ALB-042  Xhani  Femera  et 
al.,  ALB-072  Thomas  Michael  Toma, 
ALB-220  Gjergji  GjeU,  ALB-315 
Afroditi  Botsis. 

B.  Proposed  Decisions  on  claims 
against  Albania 

STATUS:  Open. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  oj>en  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 


6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  December  2. 
1998. 

Judith  H.  Lock. 

Administrative  Officer. 

[FR  Doc  98-32481  Filed  12-2-98;  5:23  pm] 

BiLUNG  COOE  4410-BA-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  9, 1998. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Cqmmission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  v.  Austin  Powder 
CS.,  Docket  No.  YORK  95-57-M.  (Issues 
include  whether  (1)  substantial 
evidence  supports  the  judge's 
credibihty-based  determination  that  the 
operator  violated  30  CFR  §  56.15005, 
and  whether  the  violation  was 
significant  and  substantial;  (2)  in  the 
absence  of  a  finding  of  unwarrantable 
failiure  on  the  part  of  the  operator,  the 
judge  could  find  its  foreman  liable 
under  the  Mine  Act  section  110(c)  for 
the  violation,  and  whether  substantial 
evidence  supports  that  finding;  and  (3) 
despite  the  vacation  of  the 
unwarrantable  failure  finding,  the  judge 
could  leave  unreduced  his  penalty 
assessment  against  the  operator,  and 
whether  substantial  evidence  supports 
his  finding  of  high  negUgence.) 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxifiary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629  /  (202)  708- 

9300  for  TDD  Relay  /  1-800-877-8339 

for  toll  free. 

Jeah  H.  Ellen, 

Chief  Docket  Clerk. 

[FP.DOC.  98-32524  Filed  12-3-98;  12:51  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

Atomic  Safety  and  Licensing  Board; 
Yankee  Atomic  Electric  Company 
(Yankee  Nuclear  Power  Station) 
License  Termination  Plan;  Change  in 
Filing  Schedules  and  Date  of 
Prehearing  Conference 

pocket  No.  50-029-LA-R,  ASLBP  No.  99- 
754-01-LA-R] 

November  30,  1998. 

Before  Administrative  Judges:  Charles 
Bechhoefer,  Chairman,  Dr.  Thomas  S. 
EUeman,  Thomas  D.  Murphy. 

Notice  is  hereby  given  that,  at  the 
request  of  the  Citizens  Awareness 
Network,  Inc.  (based  on  recent  physical 
injuries  to  its  designated  representative), 
and  without  objection  from  any  party  or 
other  participant,  the  prehearing 
conference  heretofore  scheduled  to 
commence  on  Wednesday,  December 
16,  1998,  at  the  Grand  Jury  Room  (top 
floor),  FrankUn  County  Courthouse,  425 
Main  Street,  Greenfield,  MA  01301,  is 
hereby  rescheduled  to  commence  at 
9:30  a.m.,  Tuesday,  January  26,  1999 
and,  to  the  extent  necessary,  to  continue 
on  Wednesday,  January  27, 1999  and 
Thursday,  January  28,  1999,  beginning 
at  9:00  a.m.  each  day,  at  the  same 
location. 

Because  of  the  change  in  schedule, 
the  schedule  for  the  filing  of  contentions 
and  responses  thereto  is  also  changed. 
Contentions  are  to  be  in  our  hands,  and 
in  those  of  parties  and  other 
participants,  by  close  of  business 
Tuesday,  January  5, 1999  (replacing  the 
oirrent  filing  date  of  November  30, 
1998).  Responses  to  those  contentions 
are  to  be  in  our  hands  (and  those  of 
other  participants)  by  close  of  business 
Wednesday,  January  20, 1998. 

The  purpose  of  the  conference  will  be 
to  determine  whether  either  of  the 
petitioners  found  by  the  Commission  in 
CLI-98-21  to  have  standing — i.e.,  the 
New  England  Coalition  on  Nuclear 
Pollution,  Inc.  (NECNP)  and  the  Citizens 
Awareness  Network,  Inc.  (CAN) — have 
submitted  admissible  contentions 
conforming  to  the  criteria  set  forth  in  10 
CFR  2.714(b)  and  (d).  If  so,  they  will 
become  parties  to  the  proceeding.  The 
conference  will  also  consider  petitions, 
if  any,  from  interested  States  or 
governmental  bodies,  as  discussed  by 
the  Commission  in  CLI-98-21.  Finally, 
to  the  extent  necessary,  the  conference 
will  consider  discovery  and  future 
schedules  for  various  aspects  of  the 
proceeding. 

In  accordance  with  10  CFR  2.715(a), 
the  Board  will  hear  oral  limited 
appearance  statements  at  this 
prehearing  conference.  Any  person  not 


a  party  to  the  proceeding  or  a  petitioner 
for  intervention  will  be  permitted  to 
make  such  a  statement,  either  orally  or 
in  writing,  setting  forth  his  or  her 
position  on  issues  of  concern.  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  help  the  Board 
and/or  parties  in  their  deliberations  on 
the  extent  of  the  issues  to  be  considered. 

Oral  limited  appearance  statements 
may  be  given  from  7:00  p.m.  to  9:30 
p.m.  on  Tuesday,  January  26,  1999  (or 
such  lesser  time  as  is  necessary  to 
accommodate  speakers  who  are 
present),  at  the  same  location  as  the  site 
of  the  prehearing  conference.  (To  the 
extent  that  the  Board  is  apprised  of  a 
need  to  accommodate  further  speakers, 
it  will  attempt  to  do  so  at  the  beginning 
or  end  of  any  later  session  of  the 
conference  that  may  be  necessary.)  The 
number  of  persons  making  oral 
statements  and  the  time  allotted  for  each 
statement  may  be  limited  depending  on 
the  number  of  persons  present  at  the 
designated  time.  (Normally,  each  oral 
statement  may  extend  for  up  to  five  (5) 
minutes.)  Written  statements  may  be 
submitted  at  any  time.  Written 
statements,  and  requests  for  oral 
statements,  should  be  submitted  to  the 
Office  of  the  Secretary,  Rulemakings 
and  Adjudications  Staff,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555.  A  copy  of  such  statement  or 
request  should  also  be  served  on  the 
Chairman  of  this  Licensing  Board. 
(Persons  desiring  to  make  oral 
statements  who  have  filed  a  written 
request  will  be  given  priority  over  those 
who  have  not  filed  such  a  request.) 

Documents  relating  to  this  application 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  Greenfield 
Community  College,  1  College  Drive, 
Greenfield,  MA  01301,  as  well  as  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  St.,  NW, 
Washington  DC  20037. 

It  is  so  ordered. 

Rockville,  Maryland,  November  30,  1998. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman.  Administrative  fudge. 

(FR  Doc.  98-32395  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Natural  Resources  Defense  Council; 
Petition 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 


ACTION:  Receipt  of  Petition  for  U.S. 
Nuclear  Regulatory  Commission  Action. 

Notice  is  hereby  given  that  by  petition 
dated  October  15, 1998,  the  Natural 
Resources  Defense  Council  (NRDC)  has 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  exert 
authority  to  ensure  that  the  United 
States  Army  Corps  of  Engineers'  (the 
"Corps")  handling  of  radioactive 
materials  in  connection  with  the 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  is  effected  in 
accord  with  properly  issued  license  and  . 
all  other  applicable  requirements.  As 
NRDC  notes  in  its  petition,  FUSRAP 
began  in  1974  as  a  program  of  the 
Department  of  Energy  (DOE),  and  that 
DOE  had  identified  a  total  of  46  sites  for 
cleanup  under  FUSRAP.  By  1997, 
cleanup  of  25  of  these  sites  had  been 
completed.  There  are  currently  21  sites 
still  in  need  of  remediation.  In  October 
1997,  Congress  transferred  funding  for 
FUSRAP  fi-om  DOE  to  the  Corps.  NRDC 
believes  that  the  Corps  should  obtain  an 
NRC  license  to  conduct  activities  under 
FUSRAP.  At  this  time,  the  NRC  has  not 
required  the  Corps  to  obtain  a  license. 

The  request  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards.  A  copy 
of  the  petition  is  being  sent  to  DOE  and 
the  Corps,  and  DOE  and  the  Corps  are 
being  given  the  opportimity  to 
comment.  Appropriate  action  will  be 
taken  on  this  petition  within  a 
reasonable  time. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lusher,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T7-J9, 
Washington,  DC  20555.  Telephone  301/ 
415-7694.  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2121  L  Street.  NW,  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 

Carl  |.  Paperiello. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  98-32393  Filed  12-4-98;  8:45  am) 
BILUNG  CODE  7S9(M)1-P 
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NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  At>out 
Materials  Licenses:  Program-Specific 
Guidance  At)out  Fixed  Gauges 
Licenses,"  Dated  Octot)er  1998 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  NUREG-1556,  Volume  4, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Fixed  Gauges  Licenses,"  dated 
October  1998. 

ADDRESSES:  Copies  of  NUREG-1556, 
Vol.  4,  may  be  obtained  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sally  L.  Merchant,  Mail  Stop  TWFN 
9-F-31,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
301-415-7874. 

SUPPLEMENTARY  INFORMATION:  On 
December  23, 1997  (62  FR  67100),  NRC 
announced  the  availability  of  draft 
NUREG-1556,  Volume  4,  "ConsoUdated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  about  Fixed 
Gauges  Licenses,"  dated  October  1997, 
and  requested  comments  on  it.  This 
draft  NUREG  report  was  the  fourth 
program-specific  guidance  developed  to 
support  an  improved  materials  licensing 
process.  The  NRC  staff  considered  all 
the  comments,  including  constructive 
suggestions  to  improve  the  docimient,  in 
the  preparation  of  the  final  NUREG 
report. 

The  final  version  of  NUREG-1556, 
Volume  4,  is  now  available  for  use  by 
applicants,  licensees,  NRC  license 
reviewers,  and  other  NRC  staff.  It 
supersedes  the  guidance  for  applicants 
and  licensees  previously  found  in  Draft 
Regulatory  Guide  and  Value/Impact 
Statement,  FC  404-4,  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  the  Use  of  Sealed  Sources  and 
Nonportable  Gauging  Devices,"  dated 
January  1985,  in  Office  of  Nuclear 


Material  Safety  and  Safeguards  (NMSS) 
PoUcy  and  Guidance  Directive  (P&GD), 
FC  85-4,  "Standard  Review  Plan  for 
Applications  for  Use  of  Sealed  Sources 
and  Nonportable  Gauging  Devices," 
dated  February  6, 1985,  and  in  NMSS 
P&GD,  FC  85-8,  Revision  1,  "Ucensing 
of  Fixed  Gauges  and  Similar  Devices," 
dated  June  29, 1988.  In  addition,  the 
draft  report  also  contained  information 
found  in  pertinent  Technical  Assistance 
Requests  and  Information  Notices.  NRC 
staff  will  use  this  final  report  in 
reviewing  these  applications. 

NUREG-1556,  Volume  4,  will  also  be 
available  electronically  approximately  1 
month  after  publication  of  this  notice  by 
visiting  NRC's  Home  Page  (http:// 
www.nrc.gov)  and  choosing  "Nuclear 
Materials,"  and  then  "NUREG-1556, 
Volimae4." 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

|FR  Doc.  98-32392  Filed  12-4-98;  8:45  am) 
BILLING  COOC  79WM>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  about 
IMaterlals  Licenses:  Program-Specific 
Guidance  About  Master  Materials 
Licenses,  Availability  of  Draft  NUREG 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  aimoimcing  the 
availability  of  and  requesting  comment 
on  draft  NUREG-1556,  Volume  10, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Master  Materials  Licenses,"  dated 
October  1998. 

NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 


Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
guidance  documents  into  a  NUREG 
series  of  reports.  This  draft  NUREG 
report  is  the  tenth  program-specific 
guidance  developed  to  support  an 
improved  materials  licensing  process. 

The  guidance  is  intended  for  use  by 
Federal  applicants  and  licensees,  and 
NRC  staff.  This  document  updates  the 
guidance  for  applicants  and  licensees 
previously  found  in  Policy  and 
Guidance  Directive  (P&GD)  6-02, 
Revision  1:  "Standard  Review  Plan 
(SRP)  for  License  Application  for  Master 
Material  License,"  dated  September  25, 
1997.  Note  that  this  document  is  strictly 
for  pubhc  comment  and  is  not  for  use 
in  preparing  or  reviewing  applications 
for  Master  Materials  licenses  until  it  is 
published  in  final  form.  It  is  being 
distributed  for  comment  to  encourage 
public  participation  in  its  development. 
DATES:  The  comment  period  ends  March 
8, 1999.  Comments  received  after  that 
time*will  be  considered  if  practicable. 
ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand-dehver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Conaraents  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  dlml@nrc.gov. 

Those  considering  public  comment 
may  request  a  free  single  copy  of  draft 
NUREG-1556,  Volume  10,  by  wriUng  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Sally  L. 
Merchant,  Mail  Stop  TWFN  9-F-31, 
Washington,  DC  20555-0001. 
Alternatively,  submit  requests  through 
the  Internet  by  addressing  electronic 
mail  to  slm2@iuT.gov.  A  copy  of  draft 
NUREG-1556,  Volume  10,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington.  IX)  20555-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sally  L.  Merchant,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7874;  electronic  mail  address: 
slm2@nrc.gov. 

Electronic  Access 

Draft  NUREG-1556,  Volume  10,  will 
be  available  electronically  by  visiting 
NRC's  Home  Page  (http://www.nrc.gov/ 
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NRC/nucmat.html)  approximately  4 
weeks  after  the  publication  date  of  this 
notice. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  98-32394  Filed  12-4-98;  8:45  am] 
BILUNQ  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Unity  Bancorp,  Inc., 
Common  Stock,  No  Par  Value)  File  No. 
1-12431 

December  1, 1998. 

Unity  Bancorp,  Inc.  ("Company")  has 
filed  an  appUcation  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  appUcation 
for  withdrawing  the  Seciuity  fi'om 
listing  and  registration  include  the 
following: 

On  August  20,  1998,  the  Board  of 
Directors  of  the  Company  uinanimously 
approved  a  resolution  to  withdraw  the 
Company's  Security  from  trading  on  the 
.  Exchange  and  to  list  the  Security  on  the 
Nasdaq.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  Exchange,  the  Company  considered 
the  direct  and  indirect  costs  and 
benefits  involved  and  determined  that 
trading  on  the  Nasdaq  better  suited  its 
needs.  Trading  in  the  Company's 
Security  on  the  Nasdaq  commenced  at 
the  opening  of  business  on  September 
21, 1998. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  notifying  Amex  of  its 
intention  to  withdraw  its  Security  from 
Usting  on  the  Exchange  by  letter  dated 
August  24, 1998,  and  by  filing  a  copy  of 
the  resolution  with  the  Exchange.  The 
Exchange  replied  by  letter  dated  August 
26,  1998,  advising  that  the  Exchange 
would  not  interpose  any  objection  to 
such  action,  nor  require  the  Company  to 
send  common  stockholders  any 
statement  with  respect  thereto. 

The  Company  also  originally  intended 
to  delist  its  Common  Stock  Purchase 


Warrants  ("Warrants")  firom  Amex  and 
to  list  the  Warrants  on  Nasdaq.  The 
Warrants,  however,  did  not  meet  the 
Nasdaq's  float  requirement  and  the 
Company  elected  to  keep  the  Warrants 
on  the  Amex.  By  letter  dated  September 
14, 1998,  the  Amex  consented  to  this 
procedure. 

Any  interested  person  may,  on  or 
before  December  22,  1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  wdll  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-32380  Filed  12-4-98;  8:45  am) 
BtLUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40723;  File  No.  SR-NASD- 
98-52] 

Self-Regulatory  Organizations;  • 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change 
Relating  to  Supervision  of 
Correspondence 

November  30, 1998. 
I.  Introduction 

On  July  24, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  or  "Association"),  through  its 
wholly-owrned  subsidiary,  the  NASD 
Regulation,  Inc.  ("NASDR"),  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^  a 
proposed  rule  change  to  amend  NASD 
Rule  3010  to  state  that  firms  must 
review  incoming,  written 


correspondence  to  identify  customer 
complaints  and  funds.  On  August  26, 
1998,  the  NASDR  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  September  3, 
1998.*  Four  comment  letters  were 
received  on  the  proposal.*  On 
November  12, 1998,  the  NASDR  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  The  Commission  solicits 
comments  on  Amendment  No.  2  from 
interested  persons.  This  order  approves 
the  proposed  rule  change  and 
Amendment  No.  1  thereto  and  approves 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

n.  Background  and  Description  of  the 
Proposal 

In  December  1997,  the  SEC  approved 
rule  amendments  and  a  Notice  to 
Members  that  were  designed  to  allow 
firms  to  develop  flexible  supervisory 
procedures  for  the  review  of 
correspondence  with  the  pubUc.^  The 
amendments  were  intended  to  recognize 
the  growing  use  of  electronic 
communications  such  as  "e-mail"  while 
still  providing  for  effective  supervision. 
Notice  to  Members  98-11,  issued  by  the 


'  15  U.S.C.  78»(b)(l). 
» 17  CFR  240.19b-*. 


'  See  Letter  from  Mary  N.  Revell,  Associate 
General  Counsel.  NASDR,  to  Katharine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  24,  1998 
("Amendment  No.  1").  In  Amendment  No.  1. 
NASDR  prop>oses  to  replace  the  word  "should"  in 
the  text  of  the  proposed  rule  with  the  word  "must." 

*  See  Securities  Exchange  Act  Release  No.  40372 
(August  27.  1998),  63  FR  47059.. 

>  See  Letters  to  Jonathan  G.  Katz.  Secretary. 
Conmiission.  bom  Michael  L.  Kerley,  Vice 
President  and  Chief  Legal  Officer,  MML  Investors 
Services,  Inc.,  dated  September  18, 1998  ("MML 
Letter");  Theodore  A.  Mathas,  President  NYLIFE 
Securities,  dated  September  23, 1998  ("NYLSEC 
Letter"):  )anet  G.  McCallen.  Executive  Director, 
International  Association  for  Financial  Planing, 
dated  September  23,  1998  ("lAFP  Letter");  and 
Joseph  P.  Savage,  Assistant  Counsel,  Investment 
Company  Institute,  dated  September  24,  1998  ("IQ 
Letter"). 

"  See  Letter  &t>m  Mary  N.  Revell,  Associate 
General  Counsel,  NASDR,  to  Katharine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
Novemljer  12, 1998  (Amendment  No.  2").  In 
Amendment  No.  2,  in  addition  to  making  several 
technical  amendments,  the  NASDR  addresses  the 
issues  raised  in  the  comment  letters.  The  NASDR 
proposes  to  revise  its  draft  Notice  to  Members  to 
clarify  that:  (1)  registered  representatives  can 
forward  opened  mail:  (2)  maintenance  of  a  log 
should  be  only  for  "securities"  products;  and  (3) 
customers  should  be  informed  that  they  can  contact 
a  central  office  of  the  member  firm  for  any  reason, 
including  to  file  a  complaint.  The  NASDR  also 
proposes  to  specifically  state  that  member  firms 
have  a  legal  right  to  review  incoming,  written 
correspondence.  Finally,  the  NASDR  proposes  to 
change  the  effective  date  of  the  new  amendments 
to  60  days  following  publication  of  its  Notice  to 
Members. 

'  See  Securities  Exchange  Act  Release  No.  39510 
(December  31, 1997)  63  FR  1131  (January  8. 1998). 
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NASD  in  January  1998,  announced 
approval  of  the  rule  amendments,  the 
effective  date  of  the  new  rules,  and 
provided  guidance  to  firms  on  how  to 
implement  these  rules.  Subsequent  to 
Commission  approval  of  the 
amendments,  but  before  the  amended 
rules  went  into  effect,  the  Commission 
received  14  comment  letters,  primarily 
from  members  in  the  insurance  * 
industry,  objecting  to  certain  provisions 
in  the  new  rules.*  The  commenters 
primarily  objected  to  a  provision  in 
Notice  to  Member  98-11  which  states 
that  firms  will  be  required  to  review  all 
incoming,  written  correspondence 
directed  to  registered  representatives 
and  related  to  a  member's  investment 
banking  or  securities  business.  The 
NASDR  added  this  provision  to  Notice 
to  Members  98-11  to  address  two 
regulatory  concerns  raised  by  the 
Commission:  (1)  ensuring  that  firms 
capture  all  customer  complaints;  and  (2) 
preventing  registered  representatives 
from  taking  cash  or  checks  out  of 
customer  letters. 

The  commenters  stated  that  it  would 
be  very  difficult  or  impossible  for  a 
registered  principal  to  conduct  a  pre- 
distribution  review  of  all  incoming, 
written  correspondence,  particularly 
correspondence  received  by  registered 
representatives  in  small,  one-  or  two- 
person  offices.  In  response  to  these 
concerns,  the  effective  date  of  the 
requirement  to  review  all  incoming, 
written  correspondence  was  delayed  to 
allow  the  NASDR  and  member  finns 
time  to  develop  and  implement 
alternative,  workable  procedures  for  the 
review  of  incoming,  written 
correspondence  that  addresses  the 
regulatory  concerns  about  preventing 
misappropriation  of  customer  funds  and 
diversion  of  customer  complaints.^  The 


*  See  Letters  to  Jonathan  G.  Katz.  Secretary, 
Commission,  from  Carl  B.  Wilkerson,  American 
Council  of  Life  Insurance,  dated  January  9, 1998 
and  January  29, 1998;  Beverly  A.  Byrne, 
BenefitsCorp  Equities,  Inc.,  dated  January  26, 1998; 
Michael  S.  Martin,  The  Equitable  Life  Assurance 
Society  of  the  United  States,  dated  January  29, 
1998;  Janet  G.  McCallen,  International  Association 
lor  Financial  Planning,  dated  February  13,  1998;  W. 
Thomas  Boulter,  Jefferson  Pilot  Financial,  dated 
January  28, 1998;  Leonard  M.  Bakal.  Metropolitan 
Life  Insurance  Compiany  and  MetLife  Securities, 
Inc.,  dated  January  28, 1998;  Michael  L.  Kerley, 
MML  Investors  Services,  Inc.  dated  January  26, 
1998;  Mark  D.  Johnson,  The  National  Association  of 
Life  Underwriters,  dated  February  5, 1998; 
Theodore  Mathas,  NYLIFE  Securities,  dated  January 
18, 1998  and  January  29, 1998;  Beverly  A.  Byrne, 
One  Orchard  Equities,  Inc.,  dated  January  26,  1998; 
Dodie  Kent,  Pruco  Securities  Corporation,  dated 
Jianuary  29, 1998;  and  James  T.  Bruce,  Wiley.  Rein 
i  Fielding,  on  behalf  of  the  Electronic  Messaging 
Association,  dated  January  30, 1998. 

'  See  Securities  Exchange  Act  Release  Nos.  39665 
(February  13, 1998)  63  FR  9032  (February  23, 1998); 
39866  (April  14,  1998)  63  FR  19778  (April  21, 


rule  amendments  and  all  other 
provisions  in  the  Notice  became 
effective  on  April  7, 1998.'" 

NASDR  Rule  3010(d)(2)  currently 
requires  each  member  to  develop 
written  policies  and  procedures  for 
review  of  correspondence  with  the 
public  relating  to  its  investment  banking 
or  securities  business  tailored  to  its 
structure  and  the  nature  and  size  of  its 
business  and  customers.  The  NASDR 
proposes  to  amend  the  rule  to  state  that 
these  procedures  must  include  review  of 
incoming,  written  correspondence 
directed  to  registered  representatives 
and  related  to  the  member's  investment 
banking  or  securities  business  to 
properly  identify  and  handle  customer 
complaints,  funds,  and  securities.  This 
proposed  amendment  will  clarify  that 
firms  must  develop  supervisory 
procedures  that  specifically  address  the 
regulatory  concerns  identified  by  the 
Commission. 

The  accompanjring  Notice  to  Members 
will  provide  guidance  on  how  to 
implement  the  proposed  rule  change. '' 
In  particular,  the  Notice  states  that,  in 
conducting  reviews  of  incoming,  written 
correspondence  to  identify  customer 
complaints  and  fimds,  where  the  office 
structure  permits  review  of  all 
correspondence,  members  should 
designate  a  registered  or  associated 
person  to  open  and  review 
correspondence  prior  to  use  or 
distribution  to  identify  customer 
complaints  and  funds.  The  designated 
person  must  not  be  supervised  or  under 
the  control  of  the  registered  person 
whose  correspondence  is  opened  and 
reviewed.  Unregistered  persons  who 
have  received  sufficient  training  to 
enable  them  to  identify  complaints  and 
checks  would  be  permitted  to  review 
correspondence. 

Where  the  office  structure  does  not 
permit  the  review  of  correspondence 
prior  to  use  or  distribution,  the  Notice 
states  that  the  firm  would  have  to 
employ  alternative  procedures 
reasonably  designed  to  assure  adequate 
handling  of  complaints  and  checks. 
Procedures  that  could  be  adopted 
include  the  following: 

•  After  opening  his  or  her  own  mail, 
the  registered  representative  can 
forward  incoming,  written 
correspondence  related  to  the  firm's 


1998);  and  40178  (July  7.  1998)  63  FR  37911  (July 
14, 1998). 

">  See  Securities  Exchange  Act  Release  No.  39866, 
supra  note  9. 

'  •  The  Notice  that  will  be  issued  when  this 
proposed  rule  is  approved  will  state  that  the 
requirement  set  forth  in  Notice  to  Members  98-1 1 
is  no  longer  applicable  and  has  been  superseded  oy 
the  amendment  to  Rule  3010(d)(2)  and  the  guidance 
provided  in  the  Notice. 


investment  banking  or  securities 
business  to  an  Office  of  Supervisory 
Jurisdiction  (OSJ)  or  a  branch  manager 
for  review  on  a  weekly  basis; 

•  Maintenance  of  a  separate  log  for  all 
checks  received  and  securities  products 
sold,  which  is  forwarded  to  the 
supervising  branch  on  a  weekly  basis; 

•  Communication  to  clients  that  they 
can  contact  the  broker/dealer  directly 
for  any  matter,  including  the  filing  of  a 
complaint  and  provides  them  with  an 
address  and  phone  number  of  a  central 
office  of  the  broker/dealer  for  this 
purpose;  and 

•  Branch  examination  verification 
that  the  procedures  are  being  followed. 

The  Notice  also  states  that,  regardless 
of  the  method  used  for  initial  review  of 
incoming,  written  correspondence,  as 
with  other  types  of  correspondence. 
Rule  3010(d)(1)  would  still  require 
revtew  by  a  registered  principal  of  some 
of  each  registered  representative's 
correspondence  with  the  public  relating 
to  the  member's  investment  banking  or 
securities  business. 

m.  Summary  of  Comments 

Ihe  Commission  received  four 
comment  letters  on  the  proposed  rule 
change. '2  Two  of  the  commenters 
generally  opposed  the  proposal;  '^  two 
of  the  commenters  generally  supported 
the  proposal.'*  The  commenters 
opposing  the  proposal  believe  that  any 
possible  benefits  of  the  proposal  are 
outweighed  by  the  associated  burdens. '^ 
Specifically,  the  proposal's  opponents 
believe  that  even  if  a  member  firm's 
business  structure  permits  the  review  of 
incoming,  written  correspondence  prior 
to  use  or  distribution,  NASD  Rule  3010 
should  not  require  such  review.'^ 
Instead,  memtier  firms  si:ould  be 
permitted  the  flexibility  to  design  their 
own  procedures  to  identify  customer 
complaints  and  funds. '^  The  NASDR 
has  not  modified  its  proposal  in 
response  to  these  comments. 

One  commenter  also  recommends  that 
NASDR  should  eliminate  the 
"requirements"  to  forward 
correspondence  and  logs  to  a  reviewer 
on  a  weekly  basis  and  instead,  to  permit 
review  on  a  regular  basis.'*  In  response, 
the  NASDR  notes  that  its  proposed 
Notice  to  Members  does  not  establish 
"requirements"  for  those  member  firms 
with  office  structures  that  do  not  permit 


'*  See  note  5.  supra. 

•'  See  NYLSEC  Letter  and  IQ  Letter,  supra  note 

'*  See  MML  Letter  and  lAFP  Letter,  supra  note  S. 
»  See  NYLSEC  Letter  and  IQ  Letter,  supra  note 

■•W. 

'•See  NYLSEC  Letter,  sapra  note  5. 
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review  of  all  incoming 
correspondence.'^  Instead,  the  proposed 
Notice  to  Members  provides  several 
examples  of  alternative  procedures  that 
member  firms  might  employ  to  assure 
adequate  handling  of  customer 
complaints  and  funds. 

One  commenter  requests  that  if  the 
proposal  is  adopted,  the  effective  date  of 
the  amendments  should  be  postponed 
for  six  months  to  provide  member  firms 
with  sufficient  time  to  implement  the 
additional  requirements. ^^  The  NASDR 
declines  to  postpone  the  effective  date 
of  the  amendments  for  six  months, 
noting  that  member  firms  have  been  on 
notice  since  the  issuance  of  NASD's 
Notice  to  Members  98-1 1  in  January 
1998  that  some  type  of  review  of 
incoming,  written  correspondence 
would  be  required.  To  provide  member 
firms  with  some  time  to  implement  the 
required  changes,  the  NASDR  proposes 
to  change  the  effective  date  of  the  new 
amendments  to  60  days  following 
publication  of  the  Notice  to  Members 
announcing  Commission  approval  of  the 
proposal.  2 1 

In  addition,  one  commenter  suggests 
that  the  rule  specify  that  if  a  member 
firm  doesn't  normally  receive  written 
correspondence  directed  to  register 
representatives,  the  member  should  not 
have  to  develop  procedures  to  address 
such  correspondence.  2^  The  NASDR  has 
not  modified  its  proposal  in  response  to 
this  comment. 

One  commenter  requests  that  the 
NASDR  specifically  state  that  member 
firms  have  a  legal  right  to  review 
incoming  mail,  to  parallel  a  similar 
statement  made  by  the  New  York  Stock 
Exchange.23  in  response,  the  NASDR 
proposes  to  revise  its  draft  Notice  to 
Members  to  include  such  a  statement.^* 

Another  commenter  recommends  that 
the  NASDR  clarify  in  the  examples 
provided  in  its  Notice  to  Members  that: 
(1)  Registered  representatives  can 
forward  opened  mail;  (2)  maintenance 
of  a  log  should  be  only  for  "securities" 
products;  and  (3)  customers  should  be 
informed  that  they  can  contact  a  central 
office  of  the  member  firm  for  any 
reason,  including  to  file  a  complaints. ^s 
The  NASDR  proposes  to  revise  its  draft 
Notice  to  Members  to  implement  the 
commenter's  recommendations. ^^ 


"See  Amendment  No.  2.  supra  note  6. 
^°See  NYLSEC  Letter,  supra  note  5. 
*'  See  Amendment  No.  2,  supra  note  6. 
"  See  ICI  Letter,  supra  note  5. 
"See  MML  Letter,  supra  note  5. 
"See  Amendment  No.  2,  supra  note  6. 
"  See  lAFP  Letter,  supra  note  5. 
**  See  Amendment  No.  2,  supra  note  6. 


rv.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association. ^^  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act  zs  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposal,  which  clarifies  member  firms' 
responsibilities  with  respect  to  the 
review  of  incoming,  written 
correspondence,  is  designed  to  protect 
existing  and  prospective  customers  by 
ensuring  that  customer  complaints  and 
customer  funds  and  securities  are 
handled  properly. 

The  NASDR  proposes  to  amend 
NASD  Rule  3010  to  require  that  member 
firms'  written  procedures  regarding  the 
review  of  correspondence  must  include 
a  review  of  incoming,  written 
correspondence  directed  to  registered 
representatives  to  properly  identify  and 
handle  customer  complaints  and  to 
ensure  that  customer  funds  and 
securities  are  handled  in  accordance 
with  firm  procedures.  In  its  draft  Notice 
to  Members,  the  NASDR  explains  that 
the  method  used  in  conducting  such 
reviews  will  depend  on  the  firm's 
particular  office  structuire.  Where  the 
office  structure  permits  review  of  all 
correspondence,  the  NASDR  will 
require  that  member  firms  designate  an 
individual  to  open  and  review  such 
correspondence  prior  to  use  or 
distribution  to  identify  customer 
complaints  and  funds.  The  Commission 
agrees  that  wherever  practicable,  prior 
review  of  incoming,  written 
correspondence  should  be  mandated,  to 
protect  customer  interests  and  possibly, 
reduce  member  firms'  potential  liability. 

The  Commission  recognizes,  however, 
that  there  may  be  circumstances  in 
which  such  prior  review  of  incoming, 
written  correspondence  is  not  practical. 
In  such  cases,  the  Commission  believes 
that  the  NASDR's  proposal  to  require 
member  firms  to  employ  alternative 
procedures  reasonable  designed  to 
assure  adequate  handling  of  customer 
complaints,  funds,  and  securities  is 
reasonable.  The  Commission  believes 
that  member  firms  that  do  not  require 
prior  review  of  all  incoming,  written 
correspondence  should  require,  at  a 


^'In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

»»15U.S.C.78o-3(b)(6). 


minimum,  some  combination  of  those 
alternative  procedures  provided  by  the 
NASDR  as  an  example,  or  similar 
procedures,  rather  tian  relying  on  only 
one  alternative  procedure.  The 
Commission  believes  that  employing 
more  than  one  alternative  procedure 
should  serve  to  provide  additional 
assurances  that  incoming,  v^nritten 
correspondence  is  handled 
appropriately. 

"The  Commission  notes  that  the 
proposal  requires  the  review  by  a 
registered  principal  of  some  of  each 
registered  representative's 
correspondence  with  the  public  relating 
to  the  member  firm's  investment 
banking  or  securities  business, 
regardless  of  the  method  used  for  the 
initial  review  of  incoming,  written 
correspondence.  The  Commission 
believes  that  this  requirement  should 
ensiu-e  that  appropriate  persons  within 
the  firm  will  undertake  to  supervise  the 
activities  of  the  firm's  registered 
representatives.  The  Conmiission 
expects  that  in  the  event  that  the  firm 
learns  of  any  suspect  activities  on  the 
part  of  any  of  its  registered 
representatives,  the  firm  will  commence 
a  more  thorough  review  of  that 
representative's  activities,  including 
his/her  correspondence  with  the  public. 

The  Commissions  finds  good  cause 
for  approving  proposed  Amendment  No. 
2  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  In  Amendment 
No.  2,  the  NASDR  addresses  the 
concerns  raised  in  the  four  comment 
letters  received  by  the  Commission  on 
this  proposal.  Amendment  No.  2 
modifies  the  original  filing  and  the 
accompanying  draft  Notice  to  Members 
only  slightly,  in  response  to  specific 
comments  raised  by  interested  parties. 
Specifically,  Amendment  No.  2  clarifies 
that  member  firms  have  the  legal  right 
to  review  incoming  written 
correspondence  and  that  the  rules  apply 
to  the  member  firms'  investment 
banking  and  securities  business.  As  the 
modifications  proposed  in  Amendment 
No.  2  are  reasonable  and  do  not 
significantly  alter  the  original  proposal, 
the  Commission  believes  that 
Amendment  No.  2  raises  no  issues  of 
regulatory  concern.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  29  to  approve  Amendment  No.  2  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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ai'guments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  all 
such  filings  vtall  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
52  and  should  be  submitted  by 
December  28, 1998. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-NASD-98- 
52),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3i 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-32400  Filed  12-4-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hetoasa  No.  34-40718;  File  No.  SR-NASD- 
98-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Correcting 
Cross-References  in  Rules  to  NASD 
By-Laws 

November  30, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
19,  1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  whoUy- 


>015  U.S.C.  78s{b)(2). 
»>  17  CFR  20O.3O-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-4. 


owned  regulatory  subsidiary,  NASD 
Regulation,  Lie.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
correct  cross-references  in  the  NASD 
Rules  to  the  NASD  By-Laws.  The  text  of 
the  proposed  rule  change  is  set  forth 
below.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Rule  0112.  Effective  Date 

The  Rules  shall  become  effective  as 
provided  in  Section  1  of  Article  [XII]  XI 
of  the  By-Laws. 

Rule  0120.  Definitions 

*  '      *        *        *        * 

(i)  "Member" 

The  term  "member"  means  any 
individual,  partnership,  corporation  or 
other  legal  entity  admitted  to 
membership  in  the  Association  imder 
the  provisions  of  Articles  [II  and]  III  and 
A^  of  the  By-Laws. 

•  •        *        •        • 

Rule  1060.  Persons  Exempt  from 
Registration 

(a)  No  change. 

(b)  No  change. 

(1)  the  member  firm  has  assured  itself 
that  the  nonregistered  foreign  person 
who  will  receive  the  compensation  (the 
"finder")  is  not  required  to  register  in 
the  U.S.  as  a  broker/dealer  nor  is  subject 
to  a  disquahfication  as  defined  in 
Article  [IIJ  ///,  Section  4  of  the 
Association's  By-Laws,  and  has  further 
assured  itself  that  the  compensation 
arrangement  does  not  violate  appUcable 
foreign  law; 


Rule  1100.  Foreign  Associates 

(a)  No  change. 

(b)  No  change. 

(1)  Such  person  is  not  subject  to  any 
of  the  prohibitions  to  registration  with 
the  Association  contained  in  Article  [D] 
///,  Section  4  of  the  By-Laws  of  the 
Association. 
***** 

(c)  In  the  event  of  the  termination  of 
the  employment  of  a  Foreign  Associat3, 
the  member  must  notify  the  Association 
immediately  by  filing  a  notice  of 


termination  as  required  by  Article  [IV] 
V,  Section  3  of  the  By-Laws. 

***** 

IM-21 10-4.  Trading  Ahead  of  Research 
Reports 

***** 

Ii^  accordance  with  Article  VII, 
Section  l(a)[(2)](ii)  of  the  NASD  By- 
Laws,  the  Association's  Board  of 
Governors  has  approved  the  following 
interpretation  of  Rule  2110. 

IM-2210-4.  Limitations  on  Use  of 
Association's  Name 

(a)  Use  of  Association  Name 

Members  may  indicate  membership  in 
the  Association  in  conformity  with 
Article  [XVI]  XV.  SecUon  2  of  the  NASD 
By-Laws  in  one  or  more  of  the  following 
ways: 
***** 

IM-2420-1.  Transactions  Between 
Members  and  Non-Members  * 

(a)  Non-members  of  the  Association. 

***** 

(4)  Broker  or  Dealer  Registration 
Revoked  by  SEC 

Revocation  by  the  Commission  of  an 
Association  member's  registration  as  a 
broker  or  dealer  automatically 
terminates  the  membership  of  such 
broker  or  dealer  in  the  Association  as  of 
the  effective  date  of  such  order.  Under 
Article  [II]  ///,  Section  4  of  the  By-Laws 
of  the  Corporation,  a  firm  whose 
registration  as  a  broker  or  dealer  is 
revoked  is  thereby  disqualified  for 
membership  in  the  Association,  and 
from  the  effective  date  of  such  order,  the 
membership  of  such  broker  or  dealer  in 
the  Association  is  discontinued. 
Thereafter  such  broker  or  dealer  is  a 
non-member  of  the  Association. 

(5)  Membership  Resigned  or  Canceled 
The  membership  of  a  broker  or  dealer 

in  the  Association  is  automatically 
terminated  when  the  Association 
accepts  the  resignation  of  such  member 
or  excels  its  membership  in  the 
Association  imder  the  provisions  of 
Article  [11]  III.  Section  3;  Article  [III]  IV, 
Section  5;  or  Article  [XTV]  XIII,  Section 
1,  of  the  By-Laws.  After  the  date  of 
acceptance  by  the  Association  of  the 
resignation  of  such  member  or  the  date 
of  cancellation  of  membership  by  the 
Association,  such  broker  or  dealer  is  a 
non-member  of  the  Association. 


IM-2420-2.  Continuing  Commissions 
Pohcy 


*  Text  of  note  unchanged. 
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Under  no  circumstances  shall 
payment  of  any  kind  be  made  by  a 
member  to  any  person  who  is  not 
eligible  for  membership  in  the 
Association  or  eligible  to  be  associated 
with  a  member  because  of  any 
disqualiScation,  as  set  forth  in  Article 
[n]  ///of  the  Association's  By-Laws, 
such  as  revocation,  expulsion,  or 
suspension  still  in  effect. 
***** 

IM-2440.  Mark-Up  Policy  ^ 

The  question  of  fair  mark-ups  or 
spreads  is  one  which  has  been  raised 
from  the  earliest  days  of  the 
Association.  No  definitive  answer  can 
be  given  and  no  interpretation  can  be 
all-inclusive  for  the  obvious  reason  that 
what  might  be  considered  fair  in  one 
transaction  could  be  unfair  in  another 
transaction  because  of  different 
circumstances.  In  1943,  the 
Association's  Board  adopted  what  has 
become  known  as  the  "5%  Policy"  to  be 
applied  to  transactions  executed  for 
customers.  It  was  based  upon  studies 
demonstrating  that  the  large  majority  of 
customer  transactions  were  effected  at  a 
mark-up  of  5%  or  less.  The  Policy  has 
been  reviewed  by  the  Board  of 
Governors  on  numerous  occasions  and 
each  time  the  Board  has  reaffirmed  the 
philosophy  expressed  in  1943.  Pursuant 
thereto,  and  in  accordance  with  Article 
VU,  Section  l(a)[(2)]^/jV  of  the  By-Uws, 
the  Board  has  adopted  the  following 
interpretation  under  Rule  2440. 
***** 

Rule  3010.  Supervision 

***** 

(e)  Qualifications  Investigated 

Each  member  shall  have  the 
responsibility  and  duty  to  ascertain  by 
investigation  the  good  character, 
business  repute,  qualifications,  and 
experience  of  any  person  prior  to 
making  such  a  certification  in  the 
application  of  such  person  for 
registration  with  this  Association. 
Where  an  applicant  for  registration  has 
previously  been  registered  with  the 
Association,  the  member  shall  obtain 
from  the  Firm  Access  Query  System 
(FAQS)  or  from  the  applicant  a  copy  of 
the  Uniform  Termination  Notice  of 
Securities  Industry  Registration  (Form 
U-5)  filed  with  the  Association  by  such 
person's  most  recent  previous  NASD 
member  employer,  together  with  any 
amendments  thereto  that  may  have  been 
filed  pursuant  to  Article  (IV]  V,  Section 


5  In  SR-NASD-97-61,  which  has  been  published 
for  comment  by  the  Commission.  NASD  Regulation 
proposed  to  renumber  IM-2440  as  IM-2440-1.  See 
Securities  Exchange  Act  Release  No.  40511  (Sept. 
30.  1998).  63  FR  54169  (Oct.  8.  1998). 


3  of  the  Association's  By-Laws.  The 
member  shall  obtain  the  Form  U-5  as 
required  by  this  Rule  no  later  than  sixty 
(60)  days  following  the  filing  of  the 
appUcation  for  registration  or 
demonstrate  to  the  Association  that  it 
has  made  reasonable  efforts  to  comply 
with  the  requirement.  A  member 
receiving  a  Form  U-5  pursuant  to  this 
Rule  shall  review  the  Form  U-5  and  any 
amendments  thereto  and  shall  take  such 
action  as  may  be  deemed  appropriate. 
***** 

6120.  Participation  in  ACT 

(a)  Mandatory  Participation  for 
Clearing  Agency  Members 

(1)  Pursuant  to  Article  VII,  Section 
l(a)[(6)  and  (7)](vi)  and  (vii)  of  the  By- 
Laws  participation  in  ACT  is  mandatory 
for  all  brokers  that  are  members  of  a 
clearing  agency  registered  with  the 
Commission  pursuant  to  Section  17A  of 
the  Act,  and  for  all  brokers  that  have  a 
clearing  arrangement  with  such  a 
broker. 


10101.  Matters  Ehgible  for  Submission 

This  Code  of  Arbitration  Procedure  is 
prescribed  and  adopted  pursuant  to 
Article  VII.  Section  l(a)((4)J(iV)  of  the 
By-Laws  of  the  Association  for  the 
arbitration  of  any  dispute,  claim,  or 
controversy  arising  out  of  or  in 
connection  with  the  business  of  any 
member  of  the  Association,  or  arising 
out  of  the  employment  or  termination  of 
employment  of  associated  person(s) 
with  any  member,  with  the  exception  of 
disputes  involving  the  insurance 
business  of  any  member  which  is  also 
an  insiu-ance  company. 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  tif,-  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  correct  cross-references  to 
the  NASD  By-Laws  in  Rules  0112,  0120. 
1060,  1100,  3010,  6120,  and  10101  and 
Interpretive  Material  2110-4,  2210-4, 
2420-1,  2420-2,  and  2440.  In  late  1997, 
the  Commission  approved  substantial 
amendments  to  the  NASD's  corporate 
documents  that  were  designed  to:  (1) 
implement  a  corporate  restructuring 
developed  in  1997;  (2)  comply  with  the 
SEC's  August  8, 1996  Order  making 
certain  findings  and  imposing  remedial 
sanctions,''  and  (3)  implement  certain 
recommendations  found  in  the  Report  of 
the  NASD  Select  Committee  on 
Structure  and  Governance  to  the  NASD 
Board  of  Governors.^  A  number  of 
articles  and  sections  were  added  or 
removed  from  the  NASD  By-Laws, 
resulting  in  the  need  to  renumber  the 
By-Laws.  A  substantial  number  of 
corrections  to  By-Law  cross-references 
in  the  NASD  Rules  were  made  in  the 
rule  filing  that  substantially  amended 
the  NASD's  corporate  documents.  The 
purpose  of  the  proposed  rule  change  is 
to  completer  the  corrections  of  the 
cross-references  to  the  currently 
approved  By-Laws  so  that  all  of  the 
NASD  Rules  conform  to  the  By-Laws.^ 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,^  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 


*  Report  and  Appendix  to  Report  Pursuant  to 
Section  21(a)  of  the  Securities  Exchange  Act  of  1934 
Regarding  the  NASD  and  the  Nasdaq  Stock  Market 
(August  8,  1996)  and  Securities  Exchange  Act 
Release  No.  37538  (August  8.  1996)  (SEC  Order 
Instituting  Public  Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions, 
In  the  Matter  of  National  Association  of  Securities 
Dealers.  Inc.) 

'  In  November  1994,  the  NASD  Board  of 
Governors  appointed  the  Select  Committee  on 
Structure  and  Governance  to  review  the  NASD's 
corporate  governance  structure  and  to  recommend 
changes  to  enable  the  NASD  to  meet  its  regulatory 
and  business  obligations. 

*The  Commission  recently  approved  other 
changes  to  the  NASD  By-Laws.  See  Securities 
Exchange  Act  Release  No.  40615  (Oct.  28,  1998),  63 
FR  59614  (Nov.  4,  1998).  None  of  these  changes 
require  corrections  to  the  cross-references  in  the 
NASD  Rules. 

'  15  U.S.C.  78o-3(b)(6). 
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proposed  rule  change  simply  corrects 
cross-references  to  the  NASD  By-Laws 
in  the  NASD  Rules  and  would  not  result 
in  a  substantive  change  in  any  rule. 

S.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  (tf  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act.a  and  Rule  19b- 
4(e)(1)  8  thereunder,  in  that  it  is 
designated  by  the  NASD  as  constituting 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.^" 

|V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


•15  U.S.C.  78s(b)(3)(A)(i). 

» 17  CFR  240.19b-4(e)(l). 

"•In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(fl. 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASI>-98-86  and  should  be 
submitted  by  December  28, 1998. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  9&-32401  Filed  12-4-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9A54] 

State  of  Idaho  and  Contiguous 
Counties  in  Montana  and  Washington 

Boundary  County  and  the  contiguous 
coimties  of  Bonner  in  the  State  of  Idaho, 
Lincoln  County  in  the  State  of  Montana, 
and  Pend  Oreille  Coimty  in  the  State  of 
Washington  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of  a 
debris  flow  and  landslide  that  occurred 
on  October  17.  Eligible  small  businesses 
and  small  agricultural  cooperatives 
wdthout  credit  available  elsewhere  may 
file  apphcations  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  August  27, 
1999  at  the  address  listed  below  or  other 
locally  annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

The  interest  rate  for  ehgible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  numbers 
assigned  for  economic  injury  for  this 
disaster  are  9A5400  for  Idaho;  9A5500 
for  Montana;  and  9A5600  for 
Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002] 

Dated:  November  27, 1998. 
Aida  Alvarez, 
Administrator. 

IFR  Doc.  98-32433  Filed  12-4-98;  8:45  am] 
BILUNG  CODE  8025-01-^ 


"  15  U.S.C.  78s(b)(2). 
"17CFR  20O.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

New  England  States  Regional  Fairness 
Board  Strategy  Meeting 

The  Small  Business  Administration 
Region  I  New  England  States  Regional 
Fairness  Board  located  in  the 
geographical  area  of  Boston 
Massachusetts,  will  hold  a  strategy 
meeting  at  9:30  a.m.  on  Friday, 
December  11,  1998  at  the  SB  A  Regional 
Office  10  Causeway  Street,  (8th  Floor), 
O'Neil  Federal  Building,  Boston,  MA 
02222-1903,  to  collect  Fairness  Board 
members'  comments  on  the  6/22/98 
proceedings,  as  well  as  to  obtain 
recommendations  and  other  input  for 
the  annual  Report  to  Congress. 

Eor  further  mformation,  write  or  call, 
Gary  P.  Peele  (312)  353-0880. 
Shit"!  Thomas, 

Director,  Office  of  External  Affairs. 
IFR  Doa  98-32432  Filed  12-4-98;  8:45  am) 
BILUNQ  COOE  802$-01-^ 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1510). 
TIME  AND  DATE:  9.  a.m.  (CST),  December 
9, 1998. 

PLACE:  Shawnee  Fossil  Plant 
Auditorium,  Paducah,  Kentucky. 
STATUS:  Open. 

Agenda 

Approvial  of  minutes  of  meetings 
held  on  September  23  and  October  23, 
199.8. 

New  Business  

C — Energy 

Ql.  Contract  with  Asea  Brown  Boveri 
Power  Transmission  and  Distribution 
Company,  Inc.,  for  supply  of  power 
transformers. 

C2.  Contracts  with  Gardner  Service  . 
Corporation,  Brentwood,  Tennessee; 
Raines  Brothers,  Inc.,  Schaerer 
Contracting  Company,  Inc.,  and  Vega 
Corporation  of  Tennessee,  Chattanooga, 
Tennessee;  and  Turner  Construction 
Company,  Nashville,  Tennessee,  for 
construction  and/or  modification 
services  at  TVA  faciUties  located  in  the 
metropohtan  and  surrounding  areas  of 
Chitttanooga  and  Nashville,  Tennessee. 

C3.  Contract  with  Ecolochem,  Inc.,  for 
chemicals,  equipment,  and  related 
services  for  bulk,  package,  lab, 
herbicide,  pesticide,  dust  suppression, 
boiler  cleaning,  and  water  treatment  for 
all  TVA  locations. 

C4.  Contract  with  Southeastern 
Construction  and  Equipment  Company, 
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LLC,  for  initial  clearing,  restoration,  and 
reclamation  of  right-of-way  areas  to 
support  construction  of  new 
transmission  lines  for  the  central  TVA 
region. 

C5.  Contract  with  Crisp  &  Crisp,  Inc., 
for  initial  clearing,  restoration,  and 
reclamation  of  right-of-way  areas  to 
support  construction  of  new 
transmission  lines  for  the  eastern  TVA 
region. 

C6.  Contract  with  Calgon  Corporation 
for  raw  water  and  speciality  chemicals 
and  raw  water  chemical  treatment 
services  at  TVA  nuclear  facilities. 

C7.  Supplements  to  engineering 
services  contracts  with  Midpoint 
International  Corporation  (TV-95252V) 
and  Martin-Williams  International.  Inc. 
(TV-95264V),  to  provide  engineering 
services  in  a  staff  augmentation  role  to 
TVA. 

C8.  Supplement  to  Contract  No.  TV- 
89742V  with  Gilbert/Commonwealth, 
Inc. 

C9.  Contracts  with  ABB 
Environmental  Systems,  Inc.,  for 
selective  catalytic  reduction  process 
equipment  for  Paradise  Fossil  Plant 
Units  1  and  2,  and  Cormetech,  Inc.,  for 
furnishing  catalyst  for  Paradise  Fossil 
Plant  Units  1  and  2  and  long-term 
catalyst  supply. 

CIO.  Contract  with  ABB  Power 
Generation  for  generator  uprating  and 
related  system  upgrade  for  Raccoon 
Mountain  Piunped-Storage  Plant. 

Cll.  Contract  vdth  General  Electric 
Company  for  generator  field  rewinds  of 
the  GE  combustion  turbine  generating 
units. 

C12.  Contract  with  General  Electric 
Company  for  the  combustion  turbine 
dual  fuel  conversion  project  at 
Johnsonville  Fossil  Plant. 

Cl3.  Abandonment  of  surface  rights 
overlying  coal  and  associated  right  to 
mine  and  remove  such  coal  affecting 
approximately  176.84  acres  of  Koppers 
Coal  Reserve  in  Campbell  County, 
Tennessee  (Tract  No.  EKCR-10). 

E— Real  Property  Transactions 

El.  Grant  of  a  25-year  public 
recreation  easement  affecting  35.3  acres 
of  Chatuge  Lake  land  in  Towns  County, 
Georgia  (Tract  No.  XTCHR-29RE). 

Information  Items 

1.  Medical  contribution  plan  for 
certain  employees,  retirees,  and 
dependents  not  eligible  for  the  TVA 
Retirement  System  supplement  benefit, 
future  access  to  retiree  medical 
coverage,  future  access  to  contributions 
toward  retiree  health  coverage  costs  for 
Civil  Service  and  Federal  Employees 
Retirement  System  retirees. 


2.  Approval  of  land  exchange  by  the 
United  States  Department  of 
Agriculture,  Forest  Service,  affecting 
approximately  3.7  acres  of  former  TVA 
land  on  Fontana  Lake  in  Swain  County, 
North  Carolina  (Tract  No.  XTFR-3). 

3.  Approval  to  file  a  condemnation 
case  affecting  the  New  Albany-Holly 
Springs  Loop  to  Hickory  Flat 
Transmission  Line  (Tract  No.  THSHF- 
2). 

4.  Approval  to  award  a  fixed-price 
contract  with  General  Electric  Company 
for  the  manufacture  and  turnkey 
installation  of  eight  combustion  turbine 
generating  units  for  operation  beginning 
June  2000. 

5.  Approval  of  land  exchange  by  the 
United  States  Department  of 
Agriculture,  Forest  Service,  affecting 
approximately  2.93  acres  of  former  TV'A 
land  on  Watauga  Lake  in  Carter  County, 
Tennessee  (Tract  No.  XTWAR-30). 

6.  Modification  of  a  permanent 
easement  to  the  Utifities  Board,  City  of 
Muscle  Shoals,  affecting  0.9  acre  of  land 
on  the  Muscle  Shoals  Reservation, 
Colbert  County,  Alabama  (Tract  No. 
XT2NPT-16E). 

7.  Rescission  of  a  February  1,  1995, 
authorization  of  a  grant  of  permanent 
easement  for  highway  improvements  to 
the  Tennessee  Department  of 
Transportation  affecting  approximately 
21  acres  of  land  on  Cherokee  Lake, 
Grainger  County,  Tennessee  (Tract  No. 
XTCK-61H),  and  grant  of  a  permanent 
easement  for  highway  improvements  to 
the  Tennessee  Department  of 
Transportation  affecting  approximately 
34  acres  of  land  on  Cherokee  Lake  (Tract 
No.  XTCK-61H). 

8.  1999  edition  of  the  Transmission 
Service  Guidelines,  providing  open 
access  transmission  service  over  the 
TVA  system,  and  the  rates  for 
transmission  service  and  ancillary 
services  included  in  the  Guidelines. 

9.  Delegation  of  authority  to  the 
Senior  Vice  President,  Procurement,  to 
enter  into  contractual  obligations 
required  for  TVA  to  obtain  financial 
market  data. 

10.  Approval  of  Fiscal  Year  1998  tax- 
equivalent  payments  to  states  and 
counties  and  estimated  tax-equivalent 
payments  for  FY  1999. 

11.  Approval  of  the  sale  of  TVA 
Power  Bonds. 

12.  Approval  of  the  Chief  Financial 
Officer's  proposed  power  system 
operating  budget  and  power  system 
capital  budget  for  Fiscal  Year  1999. 

13.  Approval  for  the  sale  of  TVA 
Power  Bonds  and  delegation  of 
authority  to  enter  into  currency  swap 
arrangements  with  Morgan  Guaranty 
Trust  Company. 


14.  Approval  to  file  a  condemnation 
case  affecting  the  Oneida-McCreary 
Loop  into  Winfield  Transmission  Line. 

15.  Approval  of  amendments  to 
resolutions  adopted  on  March  2,  1998 
(and  amended  June  10, 1998),  relating  to 
the  sale  of  Tennessee  Valley  Authority 
Power  Bonds. 

16.  Approval  of  changes  in  accounting 
policies  in  conjimction  with  the  Fiscal 
Year  1999  budget. 

17.  Approval  for  an  increase  in  the 
amount  of  short-term  debt  that  may  be 
issued  through  the  book-entry  system  of 
the  Federal  Reserve  Banks. 

FOR  MORE  information:  Please  call  TVA 
Public  Relations  at  (423)  632-6000. 
Knoxville.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999. 

Dated:  December  2,  1998. 
Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

[PR  Doc.  98-32487  Filed  12-3-98;  12:25  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 998-4765] 

Intent  to  Prepare  a  Programmatic 
Environmental  Assessment  for  the 
Coast  Guard  "Optimize  Training 
Infrastructure"  Initiative;  Correction 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  intent;  notice  of 
meetings  and  request  for  comments; 
correction. 

SUMMARY:  The  Coast  Guard  published  a 
document  in  the  Federal  Register  of 
November  19,  1998,  announcing  its 
intent  to  prepare  a  Programmatic 
Environmental  Assessment  (PEA)  on  its 
"Optimize  Training  Infi-astructure" 
(OTI)  Initiative  and  to  begin  the  public 
scoping  process  to  gather  public  input 
on  issues  and  concerns  to  be  analyzed 
and  addressed  in  the  PEA.  To  assist  in 
gathering  public  comments,  three  public 
scoping  meetings  were  scheduled.  The 
time  for  the  meeting  in  Cape  May,  New 
Jersey,  and  for  the  public  open  house 
before  that  meeting  were  incorrect. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  the  NEPA 
process,  and  NEPA  documents,  contact 
Ms.  Susan  Boyle,  Envirormiental  Branch 
Chief  of  the  Coast  Guard  Maintenance 
and  Logistics  Command  Pacific; 
telephone:  510-437-3973;  e-mail: 
CoastGuard@ttsfo.com.  For  questions  on 
the  OTI  Initiative,  contact  LCDR  Keith 
Curran,  Reserve  and  Training 
Directorate,  Coast  Guard  Headquarters; 
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DEPARTMEr 

Federal  Avia 
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telephone:  202-267-2429;  e-mail: 
CoastGuard@ttsfo.com.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  contact  Ms.  Dorothy  Walker, 
Chief,  Dockets.  Department  of 
Transportation;  telephone:  202-366- 
9329. 

Correction 

In  the  Federal  Register  of  November 
19, 1998,  in  FR  Doc.  98-30991,  on  page 
64309,  in  the  second  column,  correct 
the  DATES  caption  to  read: 
DATES:  The  meeting  dates  are — 

1.  December  7, 1998,  from  4:30  p.m. 
until  7  p.m..  Cape  May,  NJ. 

2.  December  8, 1998,  from  6:30  to  9 
p.m.,  Yorktovim,  VA. 

3.  December  10, 1998,  from  6:30  to  9 
p.m.,  Petaluma,  CA. 

A  public  open  house  will  be  held 
before  the  Cape  May  meeting  from  3 
p.m.  to  4:30  p.m.  and  before  the 
Yorktown  and  Petaluma  meetings  from 
3:30  p.m.  to  5:30  p.m. 

Written  comments  must  reach  the 
Docket  Management  Facility  on  or 
before  December  24, 1998. 

Dated:  December  1, 1998. 
D.E.  Clapp, 

Copt,  USCGR,  Director  of  Reserve  and 
Training  Acting. 

(FR  Doc.  98-32389  Filed  12-4-98;  8:45  am) 
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D6PARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[AC  No.  20-XX  FSCAPl 

Proposed  Advisory  Circular  (AC)  on 
Eligibility  and  Evaluation  of  U.S. 
Military  Surplus  Flight  Safety  Critical 
Aircraft  Parts  (FSCAP),  Engines,  and 
Propellers 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
proposed  FSCAP  AC  and  request  for 
comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  AC  pertaining  to 
guidance  for  use  in  determining  the 
eligibility  of  and  evaluating  U.S. 
military  surplus  flight  safety  critical 
£urcraft  parts  for  installation  on  U.S. 
type  certificated  products.  This  notice  is 
necessary  to  give  all  interested  persons 
the  opportunity  to  present  their  views 
on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  February  5, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 


Administration,  Continuous 
Airworthiness  Maintenance  Division, 
AFS-300,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  attention 
Al  Michaels.  Comments  may  be 
inspected  at  the  above  address  between 
9:00  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Al  Michaels,  AFS-300,  at  the  above 
address,  or  telephone  (202)  267-8203,  or 
facsimile  (202)  267-5115. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  AC  may  be 
obtained  by  downloading  through  the 
Internet  at  the  following  Uniform 
Resource  Location  (URL):  http:// 
www.faa.gov/avr/afs/acs/fscap.doc.  The 
file  name  is  "FSCAP."  doc  in  word  6 
format. 

Interested  persons  are  invited  to 
comment  on  the  draft  AC  by  submitting 
such  written  data,  views,  or  argxmients 
as  they  may  desire  or  E:mail  Al 
Michaels  at  Albert.Michaels@faa.gov. 
Commenters  should  identify  FSCAP  AC, 
Eligibility  and  Evaluation  of  U.S. 
Mihtary  Surplus  Flight  Safety  Critical 
Aircraft  Parts,  Engines,  and  Propellers  to 
the  address  specified  above.  All 
comments  will  be  considered  by  the 
Continuous  Airworthiness  Maintenance 
Division,  AFS-300,  before  issuing  the 
final  AC. 

Background 

The  U.S.  Federal  Property  emd 
Administrative  Services  Act  of  1949,  as 
amended,  requires  the  Department  of 
Defense  (DoD)  to  dispose  of  its  surplus 
property.  However,  the  DoD  is 
prevented  from  destroying  property 
with  economic  value.  With  the 
"downsizing"  of  military  requirements, 
increasing  quantities  of  surplus  DoD 
aircraft  and  their  parts  have  become 
available  for  civil  purchase.  Depending 
on  the  aircraft  type  and/or  whether 
these  surplus  military  products  have 
had  civilian  counterpart  models  for 
which  an  FAA  U.S.  type  certificate  had 
been  issued,  such  aircraft  may  have 
potential  eligibility  for  issuance  of 
either  standard  or  special  airworthiness 
certificates.  Concerns  regarding  military 
surplus  aircraft  parts,  specifically  those 
parts  designated  by  the  proponent 
military  service  as  Flight  Safety  Critical 
Aircraft  Parts  (FSCAP),  entering  into  the 
civil  market  place  led  to  the  forming  of 
a  joint  DoD/FAA  FSCAP  Process  Action 
Team  (PAT).  This  team,  represgnting  the 
E)efense  Logistics  Agency,  the 
Departments  of  the  Army,  Navy  and  Air 
Force,  and  the  FAA,  produced 
recommendations  related  to  the 


identification,  disposition  and  control  of 
mihtary  surplus  FSCAP.  DoD  and  the 
FAA  accepted  the  PAT 
recommendations  and  jointly  signed  the 
implementation  plan  memorandum  in 
1995.  This  proposed  FSCAP  AC  is  part 
of  the  Fhght  Safety  Critical  Aircraft 
Parts,  Process  Action  Team's  (PAT) 
implementation  recommendations  and 
provides  guidance  that  is  pertinent  to 
any  member  of  the  aviation  community 
concerned  with  the  potential 
installation  of  military  surplus  FSCAP 
on  FAA  type-certificated  products. 
While  many  military  parts  may  be  the 
same  as  their  FAA-approved  civil 
counterparts,  they  are  not  generally 
FAA-approved  for  installation. 
Typically,  the  procuring  military  service 
specifies  requirements  for  the  design, 
production,  and  acquisition  of  parts  that 
mayliot  meet  14  Code  of  Federal 
Regulations  (CFR);  however,  certain 
parts  procured  by  the  DoD  have  the 
potential  to  be  approved  for  civil  use. 
Conversely,  certain  military  unique 
FSCAP  are  currently  part  of  FAA- 
certificated,  restricted  category  military 
surplus  products.  Some  mihtary  unique 
replacement  parts  have  no  alternative 
sourge  other  than  the  mihtary  surplus 
stocks  originally  procured  solely  for 
armed  forces  use. 

The  DoD  makes  no  representation  as 
to  a  mihtary  surplus  part's  ehgibility  for 
installation  on  FAA  type  certificated 
products.  Therefore,  prior  to  installing 
such  parts  on  a  certificated  product,  the 
installer  must  make  a  determination  of 
airworthiness.  In  order  to  maintain  the 
airworthiness  of  any  aircraft,  parts  used 
to  maintain  the  aircraft  must  meet  that 
aircraft's  applicable  airworthiness 
requirements.  Failure  to  comply  with 
Federal  Aviation  Regulation 
requirements  can  subject  the  owner 
and/or  installer  to  enforcement  actions. 
Since  mihtary  surplus  parts  may  not 
meet  FAA  type  design,  and/or  may  have 
been  operated  outside  the  limitations 
specified  by  the  Code  of  Federal 
Regulations  inspections  and/or  FAA 
approvals  may  be  needed  to  determine 
the  part's  condition  for  safe  operation 
and  eligibihty  for  installation  on  a  type- 
certificated  product.  This  Advisory 
Circular  (AC)  would  address  a  means  to 
help  the  installer  make  these  required 
deteOTiinations. 

Issued  in  Washington,  DC,  on  December  1, 
1998. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  98-32407  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  to  Request  Renewal 
From  ttte  Office  of  Management  and 
Budget  (OMB)  of  Current  Public 
Collections  of  information 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  pubHc 
comment  on  6  cmrently  approved 
public  information  collections  which 
wrill  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  Februiuy  5,  1999. 
ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Ms. 
Judith  Street,  Room  612,  Federal 
Aviation  Administration,  Corporate 
Information  Division,  APF-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  Street  at  the  above  address  or 
on  (202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  any  of  the  current 
collections  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
the  burden,  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the  6 
currently  approved  pubic  information 
collection  activities,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0003,  Malfunction  or  Defect 
Report.  The  information  collections  are 
required  by  CFR  135  and  145. 
Malfunction  or  Defect  Reports  are 
mandatory  submissions  on  FAA  Form 
8010-4,  by  repair  stations  certificated 
under  Part  145,  and  Air  taxi  operators 
certificated  under  Part  135.  The 
collection  of  this  information  permits 
the  FAA  to  evaluate  its  certification 
standards,  maintenance  programs,  and 
regulatory  requirements  since  their 
effectiveness  is  reflected  in  the  number 
of  equipment  failures  or  the  lack 
thereof.  It  is  also  the  basis  for  issuance 
of  Airworthiness  Directives  designed  to 
prevent  unsafe  conditions  and 
accidents.  The  current  number  of 
respondents  is  estimated  to  be  20.500 
part  135,145,  and  other  operators 
encouraged  to  submit  reports.  The 
estimated  burden  on  the  public  is 
estimated  to  be  6,200  hours  annually. 


2.  2120-0005,  General  Operating  and 
Flight  Rules— FAR  91.  Part  A  of  Subtitle 
Vn  of  the  Revised  Title  49  USC 
authorizes  the  issuance  of  regulations 
governing  the  use  of  navigable  airspace. 
The  reporting  and  recordkeeping 
requirements  of  14  CFR  Part  91 
prescribes  rules  governing  the  operation 
of  aircraft  (other  than  moored  balloons, 
kites,  rockets  and  unmanned  free 
balloons)  within  the  United  States.  The 
reporting  and  recordkeeping 
requirements  prescribed  by  various 
sections  of  Part  91  are  necessary  for 
FAA  to  ensure  compliance  with  these 
provisions.  The  respondents  are 
individual  airmen,  state  or  local 
governments  and  businesses.  The 
estimated  burden  associated  with  this 
collection  is  230,000  hours  annually. 

3.  2120-0042,  Aircraft  Registration. 
Public  Law  103-272  states  that  all 
aircraft  must  be  registered  before  they 
may  be  flown.  The  registration  system 
provides  identification  of  all  civil 
aircraft  in  the  United  States.  The 
registration  record  also  provides 
evidence  of  ovraership.  The  respondents 
are  anyone,  individual  or  businesses, 
wishing  to  register  an  aircraft.  The 
respondent  population  is  estimated  to 
be  73,000  with  an  estimated  annual 
burden  of  74,000  hours. 

4.  2120-0514,  Aviation  Insurance. 
The  Federal  Aviation  Administration  is 
authorized  to  provide  aviation 
insurance  in  emergency  situations  in 
which  the  President  determines  that 
continuation  of  air  service  is  in  the 
foreign  policy  interest  of  the  United 
States  and  the  Administrator  has 
determined  that  aviation  insurance  is 
not  available  on  reasonable  terms  and 
conditions  from  commercial  sources. 
There  are  an  estimated  45  respondents, 
and  an  estimated  burden  of  68  hours. 

5.  2120-0517,  Airport  Noise 
Compatibility  Planning— FAR  150.  The 
respondents  are  those  airport  operators 
voluntarily  submitting  noise  exposure 
maps  and  noise  compatibility  programs 
to  the  FAA  for  review  and  approval. 
FAA  approval  makes  airport  operators' 
noise  compatibility  programs  eligible  for 
a  10  percent  set-aside  of  discretionary 
grant  funds  under  the  FAA  Airport 
Improvement  Program.  The  respondents 
are  an  estimated  17  state  and  local 
governments  (airport  operators)  for  an 
estimated  55,000  hours. 

6.  2120-0570.  Certificated  Training 
Centers  Simulator  Rule — Part  142.  To 
determine  compliance,  there  is  a  need 
for  airmen  to  maintain  records  of  certain 
training  and  regency  of  experience. 
There  is  a  need  for  training  centers  to 
maintain  records  of  students  trained, 
employee  qualification  and  training, 
and  training  program  approvals. 


Information  is  used  to  determine 
compliance  with  airmen  certification 
and  testing  to  ensure  safety.  The 
respondents  are  an  estimated  42 
businesses  with  an  estimated  annual 
burden  of  5500  hours. 

Issued  in  Washington,  DC,  on  December  1. 
1998. 

Steve  Hopkins, 

Manager,  Corporate  Information  Division, 
APF-100. 

[PR  Doc.  98-32408  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notica  No.  PE-9&-23] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exempUon  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  22, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC-- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  »-NPRM-CMTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 


FOR  FURTHER 
Brenda  Eich( 
Terry  Stubbl 
Office  of  Rul 
Aviation  Ad] 
Independenc 
Washington. 
This  notio 
paragraphs  (( 
Part  11  ofthi 
Regulations  i 


[FR  Doc.  98-3 
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Dn  E)ecember  1, 

on  Division, 
r-98;  8:45  am) 


800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-2132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelbergar  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624. 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

issued  in  Washington,  D.C,  on  December 
2,  1998. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  272QQ. 

Petitioner:  Northwest  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.401(d),  121.433(c)(l)(iii), 
121.440(a),  and  121.441(a)(1)  and  (b)(1); 
appendix  F. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northwest 
Airlines  (NWA)  to  combine  recurrent 
flight  and  ground  training  and 
proficiency  checks  for  NWA's  flight 
crewmembers  in  a  single  annual 
training  and  proficiency  evaluation 
program  and  meet  the  line  check 
requirements  of  121.440(a)  and  SFAR 
No.  58  through  and  FAA-approved 
alternative  line  check  program. 

Grant:  November  3, 1998,  Exemption 
No.  5815C. 

Docket  No.;  23940. 

Petitioner:  Eagle  Canyon  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.345(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eagle  Canyon 
Airlines  to  operate  certain  aircraft  under 
the  provisions  of  part  121  without  a 
TSCM:i12  (Mode  S)  transponder 
installed  on  each  of  those  aircraft. 

Grant,  November  3, 1998,  Exemption 
No.  6839. 

Doci:efiVo..010NM. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  initial  and 
recurrent  training  mandated  for 
flightcrew  by  operational  regulatory 
requirements  (e.g.,  subpart  N  of  part 
121)  shall  include  the  use  of  inertia 
reels  and  harnesses,  including  for  the 
evacuation  of  incapacitated  occupants. 

Grant:  November  5,  1998,  Exemption 
No.  4808B. 

[FR  Doc.  98-32409  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

RIN  2120-AF  04 

Policy  on  the  Use  for  Enforcement 
Purposes  of  Information  Obtained  from 
an  Air  Carrier  Flight  Operational 
Quality  Assurance  (FOQA)  Program 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  General  Statement  of  Policy. 

SUMMARY:  This  document  states  the  FAA 
policy  concerning  the  use  for 
enforcement  purposes  of  information 
obtained  ft-om  an  air  carrier  voluntary 
Flight  Operational  Quality  Assurance 
(FOQA)  program,  and  sets  forth  what 
the  FAA  considers  to  be  a  FOQA 
program  for  purposes  of  this  policy. 
EFFECTIVE  DATE:  December  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Longridge,  Air 
Transportation  Division,  Flight 
Standards  Service,  telephone  (703)  661- 
0260,  facsimile  (703)  661-0274,  email: 
Thomas.Longridge@faa.fov,  mailing 
address:  AFS-230,  P.O.  Box  20027, 
Washington,  D.C.  20041,  or  Peter  J. 
Lynch,  Enforcement  Division,  Office  of 
the  Chief  Counsel,  telephone  (202)  267- 
3137,  facsimile  (202)  267-7257,  email: 
Peter.Lynch@faa.gov,  mailing  address: 
AGC-300,  800  Independence  Avenue, 
SW,  Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  mid-1940's  the  civil  air 
transport  accident  rate  has  significantly 
decreased.  This  decrease  is  due  in  part 
to  the  air  transport  industry's  practice  of 
discovering,  understanding,  and 
eliminating  factors  that  lead  to  accidents 
and  incidents.  For  many  years,  industry, 
the  FAA,  and  the  National 
Transportation  Safety  Board  (NTSB) 
have  used  information  from  flight  data 
recorders  (FDRs)  and  digital  flight  data 
recorders  (DFDRs)  to  identify  the  causes 
of  accidents  and  to  attempt  to  eliminate 
those  causes  systematically. 

Airplanes  used  in  operation  as 
conducted  under  14  CFR  part  121  and 
certain  types  of  aircraft  used  in 
operations  conducted  under  parts  91 , 
125,  and  125  are  required  to  have  flight 
data  recorders.  Any  operator  who  has 
installed  approved  flight  recorders  is 
required  to  keep  the  recorded 
information  for  at  least  60  days  after  an 
accident  or  incident  requiring 
immediate  notification  to  the  NTSB  (14 
§§  CFR  91.609(G),  121.343(1), 
125.225(G),  AND  135.152(E)).  The  fligiit 
data  recorder  information  can  thus  be 


analyzed  to  determine  causes  of  an 
accident  or  incident. 

In  the  past  20  years,  technological 
advances  in  digital  flight  data  recording 
and  on-board  storage  media  have 
increased  the  potential  for  obtaining  and 
analyzing  information  on  the  flight 
characteristics  of  an  aircraft  during  its 
operation.  This  information  can  be 
analyzed  on  a  routine  basis  in  order  to 
identify  trends  which,  if  uncorrected, 
could  lead  to  an  unsafe  situation.  The 
key  potential  safety  benefit  of  this 
strategy  is  that  it  would  enable  the  FAA 
and  aircraft  operators  to  take  early 
action  to  prevent  accidents.  This  benefit 
would  be  in  addition  to  current  sources 
of  safety  information  on  which  the 
agency  and  industry  rely  for  after-the- 
fact  accident-  or  incident-driven  data 
extraction  and  analysis  which  may  then 
be  used  to  develop  safety  fixes  to 
prevent  later  accidents,  and  information 
from  operator  self-disclosure  programs. 
Because  of  its  capacity  to  provide  early 
objective  identification  of  safety 
shortcoming,  the  routine  analysis  of 
digital  flight  data  offers  significant 
additional  potential  for  accident 
avoidance. 

In  January  1995  the  Department  of 
Transportation  sponsored  an  Aviation 
Safety  Conference  in  cooperation  with 
key  representatives  from  industry  and 
government.  A  major  concern  of  the 
conference  was  a  projection  that  even  if 
the  currently  low  accident  rate  remains 
constant,  the  number  of  accidents  per 
year  could  nevertheless  continue  to 
increase  due  simply  to  the  increase  in 
traffic  volume  expected  in  the  future. 
The  conference  focused  therefore  on  the 
development  of  additional  measures 
that  the  FAA  and  industry  might  pursue 
in  the  interest  of  precluding  this 
possibility.  It  was  observed  that  while 
enforcement  will  remain  a  useful  tool 
for  the  protection  of  public  safety, 
enforcement  alone  is  unlikely  to  achieve 
the  further  reductions  in  the  accident 
rate  that  are  needed.  Industry  must  play 
an  afctive  role  in  better  identifying 
potential  threats  to  safety  and  in  self- 
initiating  the  necessary  corrective 
actions  before  they  lead  to  accidents. 
Among  the  recommendations  from  the 
conference,  the  voluntary 
implementation  of  FOQA  programs  was 
identified  as  one  of  the  most  promising 
industry  initiatives  with  realistic 
potential  to  reduce  accidents. 

Conference  participants  further 
recommended  that  the  FAA  sponsor  a 
FOQA  Demonstration  Study  in 
cooperation  with  industry  in  order  to 
permit  both  government  and  industry  to 
develop  hands-on  experience  with 
FOQA  technology  in  a  U.S. 
environment,  document  the  cost- 
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benefits  of  voluntary  implementation, 
and  initiate  the  development  of 
organizational  strategies  for  FOQA 
information  management  and  use.  In  the 
interest  of  encouraging  participation  in 
such  a  study,  and  in  response  to 
industry  expressions  of  concern  over  the 
enforcement  ramifications  of 
participating  in  it,  the  FAA  committed 
itself  at  the  conference  to  issuing  an 
interim  policy  statement  concerning  the 
use  of  FOQA  information  by  the  FAA. 

In  February  1995,  the  FAA 
Administrator  issued  a  statement  of 
pohcy  on  the  use  of  FOQA  information 
for  enforcement  purposes.  In  letters  to 
the  President  of  the  Air  Line  Pilots 
Association  (ALPA)  and  the  President  of 
the  Air  Transport  Association  (ATA), 
the  Administrator  committed  to 
limitations  on  the  use  of  FOQA 
information  for  enforcement  purposes. 
The  letters  also  stated  that,  "The  FAA 
will  use  information  from  the 
demonstration  study  as  well  as 
experience  gained  as  a  basis  for 
determining  appropriate  future  action 
regarding  the  need  for  and 
appropriateness  of  riilemaking  to  codify 
the  limitations  on  the  FAA's  use  of 
FOQA  information." 

The  FOQA  Demonstration  Study  has 
been  conducted  over  the  past  3  years  in 
cooperation  with  major  airlines  in  the 
U.S.  Analysis  of  the  flight  data 
information,  which  is  deidentified  at  the 
time  of  collection,  has  provided 
substantial  dociunentation  of  the 
benefits  of  FOQA.  The  Demonstration 
Study's  findings  are  very  similar  to  the 
results  obtained  by  foreign  air  carriers, 
many  of  whom  have  long  experience  in 
the  use  of  this  technology.  These 
include  docimienting  imusual  autopilot 
disconnects,  GPWS  warnings,  excessive 
rotation  rates  on  take-off,  unstabilized 
approaches,  hard  landings,  and 
compliance  wdth  standard  operating 
-procediu-es.  They  also  include  use  of 
FOQA  data  for  monitoring  fuel 
efficiency,  identifying  out-of-trim 
airframe  configurations,  enhanced 
engine  condition  monitoring,  noise 
abatement  compliance,  rough  nmway 
surfaces  and  aircraft  structural  fatigue. 
These  results  clearly  vahdate  the  value 
of  FOQA  for  safety  enhancement. 

Based  on  the  results  of  the 
Demonstration  Study,  the  FAA  has 
concluded  that  FOQA  can  provide  a 
source  of  objective  information  on 
which  to  identify  needed  improvements 
in  flight  crew  performance,  air  carrier 
training  programs,  operating 
procedures,  air  traffic  control 
procedures,  airport  maintenance  and 
design,  and  aircraft  operations  and 
design.  The  acquisition  and  use  of  such 
information  to  achieve  improvements  in 


these  areas  clearly  enhances  safety.  The 
FAA  therefore  finds  that  encouraging 
the  voluntary  implementation  of  FOQA 
programs  by  U.S.  operators  is  in  the 
public  interest. 

Policy  Statement 

The  FAA  encourages  volimtary  airline 
collection  of  deidentified  digital  flight 
data  recorder  data  to  monitor  fine 
operations  on  a  routine  basis,  along  with 
the  establishment  of  procedures  for 
taking  corrective  action  that  analysis  of 
such  data  indicates  is  necessary  in  the 
interest  of  safety.  The  FAA  also 
recognizes  the  industry's  concerns 
regarding  the  use  of  deidentified  FOQA 
information  to  undertake  enforcement 
actions.  The  FAA  therefore  has 
determined  that  the  appropriate  policy 
is  to  refi^in  from  using  deidentified 
FOQA  information  to  undertake 
enforcement  actions  except  in  egregious 
cases,  i.e.,  those  that  do  not  meet  the 
conditions  fisted  in  section  9,  paragraph 
c  of  Advisory  Circular  00-46D 
governing  the  Aviation  Safety  Reporting 
Program.  This  policy  applies  only  to 
information  collected  specifically  in  a 
FOQA  program  that  is  FAA-approved. 

For  purposes  of  this  policy,  the  term 
"FOQA  program"  means  an  FAA- 
approved  program  for  the  routine 
collection  and  analysis  of  in-flight 
operational  data  by  means  of  a  DFDR. 
The  program  would  include  a 
description  of  the  operator's  plan  for 
collecting  and  analyzing  the  data, 
procedures  for  taking  corrective  action 
that  analysis  of  the  data  indicates  is 
necessary  in  the  interest  of  safety, 
procediu^s  for  providing  the  FAA 
access  at  the  carrier's  offices  to 
deidentified  aggregate  FOQA 
information,  and  procedures  for 
informing  the  FAA  as  to  any  corrective 
action  being  undertaken.  The  FAA  will 
be  able  to  monitor  safety  trends  evident 
in  the  FOQA  data  and  the  operator's 
effectiveness  in  correcting  adverse 
safety  trends. 

Issued  in  Washington,  DC  on  E)ecember  2, 
1998. 

Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  98-32483  Filed  12-3-98;  11:27  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Preemption  Determination  No.  PD-14(R) 
(Doclcet  No.  PDA-15(R)) 

Houston,  Texas,  Fire  Code 
Requirements  on  the  Storage, 
Transportation,  and  Handling  of 
Hazardous  Materials 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

APPLICANT:  Association  of  Waste 
Hazardous  Materials  Transporters 
(AWHMT). 

LOCAL  LAWS  AFFECTED:  Houston,  Texas, 
Ordinance  No.  96-1249  adopting  the 
1994  Uniform  Fire  Code  with  certain 
modifications. 

APPLICABLE  FEDERAL  REQUIREMENTS: 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR),  40  CFR  Parts  171- 
180. 

MODES  AFFECTED:  Highway. 
SUMMARY:  The  Houston  Fire  Code 
contains  express  exceptions  for 
flammable  and  combustible  liquids  and 
other  hazardous  materials  when  being 
transported  "in  accordance  with"  DOT's 
regulations.  For  that  reason,  the 
following  requirements  in  the  Houston 
Fire  Code  do  not  apply,  and  are  not 
preempted  by  Federal  hazardous 
material  transportation  law,  when  the 
transportation  of  flammable  and 
combustible  liquids  is  subject  to  the 
requirements  in  the  HMR:  (1)  permits 
for  the  storage,  handling,  transportation, 
dispensing,  mixing,  blending  or  using 
hazardous  materials,  including  the 
definition  of  "hazardous  materials"  as 
part  of  these  permit  requirements;  (2) 
the  design,  construction,  or  operation  of 
tank  vehicles  used  for  flammable  or 
combustible  liquids;  (3)  physical 
bonding  dining  loading  of  the  vehicle; 
(4)  unattended  parking  of  the  vehicle; 
and  (5)  the  service  rating  of  the  fire 
extinguisher  required  to  be  carried  on 
the  vehicle. 

RSPA  denies  the  request  in  AWHMT's 
May  1997  comments  to  consider  a 
provision  limiting  the  time  for 
imloading  flammable  or  combustible 
liquids  from  rail  tank  cars  after  delivery, 
because  that  requirement  is  imrelated  to 
the  issues  raised  in  AWHMT's 
apphcation. 
FOR  FURTHER  INFORMATION  CONTACT: 


Frazer  C.  Hik 

Counsel,  Rest 

Administratic 

Transportatic 

Washington, 

202-366-440 
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Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001,  telephone 
202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A,  Application  and  Public  Notices 

In  February  1996,  AWHMT  applied 
for  an  administrative  determination  that 
Federal  hazardous  material 
transportation  law  preempts  certain 
provisions  of  the  Fire  Code  of  the  City 
of  Houston,  Texas,  as  adopted  March  15, 
1995,  in  Ordinance  No.  95-279.  At  that 
time,  the  Houston  Fire  Code  consisted 
of  the  Uniform  Fire  Code  (1991  edition) 
as  modified  in  a  "Conversion 
Document." 

In  its  application,  AWHMT  stated  that 
the  challenged  provisions  were  being 
applied  to  tank  vehicles  that  picked  up 
or  delivered  hazardous  materials  within 
the  City  of  Houston  (City)  and  involved: 
(1)  inspections  and  fees  required  to 
obtain  an  annual  permit  to  store, 
handle,  transport,  dispense  or  use 
hazardous  materials  (including 
flammable  and  combustible  liquids)  in 
excess  of  specified  amounts;  (2)  the 
definition  of  "hazardous  materials";  and 
(3)  additional  requirements  applicable 
to  tank  vehicles  used  for  flammable  and 
combustible  liquids.  AWHMT 
separately  provided  copies  of  citations 
issued  to  operators  of  cargo  tank  motor 
vehicles  for  loading  or  unloading 
corrosive  materials  within  the  City 
without  the  permit  required  by  the 
Houston  Fire  Code. 

The  test  of  AWHMT's  application  was 
published  in  the  Federal  Register  on 
March  20. 1996,  and  interested  parties 
were  invited  to  submit  comments.  61  FR 
11463.  Comments  were  submitted  by 
the  Hazardous  Materials  Advisory 
Council  (HMAC),  the  National  Tank 
Truck  Carriers,  Inc.  (NTTC),  the  Texas 
Tank  Truck  Carriers  Association,  Inc. 
(TTTC),  and  the  City.  Rebuttal 
comments  were  submitted  by  AWHMT. 
In  its  comments,  the  City  stated  that  the 
Houston  Fire  Department  would  be 
submitting  the  1994  edition  of  the 
Uniform  Fire  Code  to  the  Houston  City 
Council  for  adoption.  According  to  the 
City,  the  revised  version  of  the  Houston 
Fire  Code  would  (1)  make  clear  that  the 
permit  requirements  did  not  apply  to 
over-the-road  (or  "off-site") 
transportation  of  hazardous  materials, 
and  (2)  modify  some  of  the  requirements 
applicable  to  tank  vehicles  used  for 
flammable  or  combustible  Uquids. 

In  February  1997,  the  Qty  provided  a 
certified  copy  of  Ordinance  No.  96- 


1249,  approved  by  the  Houston  City 
Council  on  November  26, 1996,  which 
(among  other  matters)  amended 
Ordinance  No.  95-279  to  adopt  the  1994 
edition  of  the  Uniform  Fire  Code 
together  wixh  certain  "City  of  Houston 
Amendments."  Thereafter,  RSPA 
published  a  notice  in  the  Federal 
Register  reopening  the  comment  period 
on  AWHMT's  application  so  that 
interested  parties  could  provide  further 
information  on  the  current  status  of  the 
challenged  provisions  in  the  Houston 
Fire  Code,  and  how  those  provisions  are 
being  applied  or  enforced  in  light  of  the 
exceptions  in  the  Houston  Fire  Code  for 
"[tlransportation  of  flammable  and 
combustible  liquids  when  in  accordance 
with  DOT  regulations,"  and  "(olff-site 
hazardous  materials  transportation  in 
accordance  with  EXDT  requirements."  62 
FR  17281,  17282  (April  9, 1997). 

In  the  April  1997  notice,  RSPA  also 
invited  interested  parties  to  comment  on 
whether  AWHMT's  application  raised 
issues  concerning  the  applicability  of 
the  HMR  that  should  be  considered  (in 
addition  to  or  instead  of  action  on 
AWHMT's  application)  in  the 
rulemaking  under  Docket  No.  HM-223, 
"Applicability  of  the  Hazardous 
Materials  Regulations  to  Loading, 
Unloading  and  Storage."  See  RSPA's 
Advance  Notice  of  Proposed 
Rulemaking,  61  FR  39522  (July  29. 
1996),  and  Notices  of  Meeting,  61  FR 
49723  (Sept.  23, 1996)  and  61  FR  53483 
(Oct.  11. 1996).  Further  comments  were 
submitted  by  the  City,  AWHMT,  and 
TTTC.  The  City  and  AWHMT  also 
submitted  rebuttal  comments. 

Althought  the  City  has  asked  RSPA  to 
postpone  consideration  of  AWHMT's 
application  pepding  issuance  of  a  final 
rule  in  HN-223,  there  is  no  reason  for 
deferral.  The  circiunstances  here  are  not 
comparable  to  those  in  PDs  8(R)-11(R), 
California  and  Los  Angeles  County 
Requirements  Applicable  to  On-site 
Handling  and  Transportation  of 
Hazardous  Materials,  60  FR  8774  (Feb. 
15,  1995),  where  RSPA  is  deferring 
consideration  of  petitions  for 
reconsideration.  Those  proceedings, 
which  involve  requirements  in  the 
Uniform  Fire  Code  (as  adopted  by  Los 
Angeles  County),  raise  issues  of  the 
applicability  of  the  HMR  as  applied  to 
the  "on-site"  handling  and 
transportation  of  hazardous  materials.  In 
contrast,  no  party  here  disputes  that  the 
HMR  apply  to  carriers  who  pick  up  or 
deliver  hazardous  materials  within  the 
City  for  "off-site"  transportation.  The 
main  issue  in  this  case  is  whether  the 
Houston  Fire  Code  applies  to  those 
carriers  and  their  vehicles — not  whether 
the  HMR  apply. 


AWHMT,  the  City,  and  other  parties 
who  submitted  comments  in  this 
proceeding  are  encouraged  to 
participate  fully  in  HM-223  because  of 
the  relationship  between  the 
applicability  of  the  HMR  and  the 
Uniform  Fire  Code  to  transportation- 
related  activities  involving  hazardous 
materials. 

B.  The  Challenged  Houston  Fire  Code 
Requirements 

At  its  outset,  the  1994  Uniform  Fire 
Code  adopted  in  the  City's  Ordinance 
No.  9fr-1249  states  that  it: 

prescribes  regulations  consistent  with 
nationally  recognized  good  practice  for  the 
safeguarding  to  a  reasonable  degree  of  life 
and  pro{>erty  from  the  hazards  of  fire  and 
explosion  arising  from  the  storage,  handling 
and  use  of  ha2»rdous  substances,  materials 
and  devices,  and  from  conditions  hazardous 
to  life  and  property  in  the  use  or  occupancy 
of  bufldings  and  premises. 

Sec.  101.2  ("Scope").  The  Uniform  Fire 
Code  includes  "general  provisions  for 
safety"  (e.g.,  access  and  water  supply, 
fire  protection  equipment,  emergency 
exists),  as  well  as  more  specific 
requirements  on  "special  occupancy 
uses"  (e.g.,  places  of  assembly  and 
shopping  malls,  temporary  structures, 
dry  cleaners  and  lumber  yards),  "special 
processes"  (e.g.,  welding,  organic 
coatings),  and  "special  equipment"  (e.g., 
oil-bunjing  equipment,  drying  ovens, 
refrigeration).  A  separate  part  of  the 
Uniform  Fire  Code  covers  "special 
subjects,"  including  flammable  and 
combustible  liquids  (in  Article  79)  and 
hazardous  materials  (in  Article  80). 

Within  both  Articles  79  and  80  (as 
well  as  Article  1)  are  requirements  for 
permits,  and  Article  79  contains 
additional  provisions  concerning  "tank 
vehicles  and  vehicle  operations" 
relating  to  flammable  and  combustible 
liquids.  Because  the  categories  of 
"hazardous  materials"  include 
flammable  and  combustible  liquids, 
both  Articles  79  and  80  appear  to  apply 
to  flammable  and  combustible  hquids. 
These  articles  of  the  Uniform  Fire  Code 
also  contain  several  exceptions, 
including  the  following  in  Sec.  7901.1.1: 

TransfKirtation  of  flammable  and  combustible 
liquids  when  in  accordance  with  DOT 
regulations  on  file  with  and  approved  by 
DOT.* 

And  in  Sec.  8001.1.1: 

Off-site  hazardous  materials  transportation  in 
accordance  with  DOT  requirements. 

To  the  above-quoted  language  in  Sec. 
8001.1.1,  the  City  has  added  that  the 
exception  also  applies  to  "other 
activities  for  which  local  regulation  is 
preempted  by  federal  or  state  law."  In 
the  following  sections  containing  the 
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permit  requirements  challenged  by 
AWHMT.  the  City  of  Houston 
Amendments  also  state  that,  "A  permit 
is  not  required  for  any  activity  where 
the  requirement  of  local  permits  is 
preempted  by  federal  or  state  law": 
Sees.  105.8.f.3, 108.5.h.l,  7901.3.1, 
8001.3.1. 

The  provisions  in  the  Houston  Fire 
Code  covered  by  AWHMT's  apphcation 
relate  to  the  following: 

Permits.  A  pwrmit  is  required  to: 
"Store,  handle,  transport,  dispense,  mix, 
blend  or  use  flammable  or  combustible 
liquids"  in  excess  of  certain  quantities  (Sec. 
7901.3.1)  and  to  ".  .  .  operate  tank  vehicles 
.  .  .  and  similar  facilities  where  flammable 
and  combustible  liquids  are  producted, 
processed,  transported,  stored,  dispensed  or 
used"  (Sec.  105.8.f.3.3). 

"Store,  transport  on  site,  dispense,  use  or 
handle  hazardous  materials"  in  excess  of 
certain  specified  amounts  (Sec.  105.8.h.l;  see 
also  Sec.  8001.3.1  ("store,  dispense,  use  or 
handle  hazardous  material"]). 

Before  a  permit  is  issued,  the  fire  chief 
"is  authorized,  but  not  required,  to 
inspect  and  approve  the  receptacles, 
vehicles,  buildings,  devices,  premises, 
storage  spaces  or  areas  to  be  used."  Sec. 
105.4.  The  City  charges  a  $175  fee  "for 
the  permits  and  inspections"  applicable 
to  flammable  and  combustible  Uquids 
and  other  hazardous  materials,  and 
additional  fees  for  an  insp>ection 
performed  "outside  of  regular  hours." 
Sees.  106.1,  106.3.3,  Table  106-A. 

"Hazardous  materials".  The 
classification  and  categories  of 
"hazardous  materials,"  as  regulated  by 
the  Houston  Fire  Code,  are  set  forth  in 
Appendix  Vl-A,  which  states  that  these 
categories  are  based  on  the  regulations 
of  the  Department  of  Labor's 
Occupational  Safety  and  Health 
Administration  (OSHA)  in  Title  29  of 
the  CFR.  See  also  Sees.  209  and 
8001.1.2.  The  only  relevance  of  the  term 
"hazardous  materials"  to  this 
proceeding  appears  to  be  its  use  in  the 
permit  requirement  in  Sees.  105.8h.l 
and  8001.3.1. 

Tank  Vehicles.  Among  the 
requirements  in  Article  79  specifically 
applicable  to  tank  vehicles  used  for 
flammable  or  combustible  hquids  are 
the  following: 

Sec.  7904.6.1.  Tank  vehicles  shall  be 
designed  in  accordance  with  U.F.C.  Standard 
79.4  and  Section  7904.6. 

Sec.  7904.6.3.4.  Bonding  shall  be  in 
accordance  with  Section  7904.5.2.3  [which 
requires  a  metallic  bond  between  the  truck 
and  the  fill  stem  or  some  part  of  the  rack  in 
electrical  contact  with  the  fill  stem,  in  order 
"to  prevent  the  accumulation  of  static 
charges  during  truck-filling  operations  •  *   • 
through  open  domes  *   *   *"]. 

Sec.  7904.6.5.2.1.  Tank  vehicles  shall  not 
be  left  unattended  at  any  time  on  residential 


streets,  or  within  500  feet  (152.4  m)  of  a 
residential  area,  apartment,  or  hotel  complex, 
educational  facility,  hospital  or  care  facility. 
Tank  vehicles  shall  not  be  left  unattended  at 
any  other  place  that  would,  in  the  opinion  of 
the  chief,  present  an  extreme  life  hazard. 

Sec.  7904.6.7.  Tank  vehicles  shall  be 
equipped  with  a  fire  extinguisher  having  a 
minimum  rating  of  2-A,  20-B:C.  During 
unloading  of  the  tank  vehicle,  the  fire 
extinguisher  shall  be  out  of  the  carrying 
device  on  the  vehicle  and  shall  be  15  feet 
(4572  mm)  or  more  from  the  unloading 
valves. 

In  adopting  the  1994  edition  of  the 
Uniform  Fire  Code,  the  City  reduced  the 
number  of  fire  extinguishers  required  on 
tank  vehicles  from  two  (in  former  See. 
79.1207)  to  one;  it  also  eliminated  a 
provision  challenged  by  AWHMT, 
requiring  "NO  SMOKING"  and 
"FLAMMABLE"  signs  and  other 
identification  on  tank  vehicles  (former 
Sec.  79.1203(n)). 

In  its  May  23,  1997  comments, 
AWHMT  asked  RSPA  to  consider  an 
additional  requirement  that  rail  tank 
ears  containing  flammable  or 
combustible  liquids  "shall  be  unloaded 
as  soon  as  possible  after  arrival  at  point 
of  dehvery"  and  within  24  hours  of 
being  connected  for  transfer  operations, 
unless  otherwise  approved  by  the  fire 
chief.  Sec.  7904.5.4.3.  AWHMT  noted 
that  the  same  tank  car  unloading 
requirement  in  the  Uniform  Fire  Code, 
as  adopted  by  Los  Angeles  Couinty,  was 
foimd  to  be  preempted  in  PD-9(R).  Los 
Angeles  County  Requirements 
Applicable  to  the  Transportation  and 
Handling  of  Hazardous  Materials  on 
Private  Property,  60  FR  8774,  8783, 
8788  (Feb.  15,  1995).  PeUtions  for 
reconsideration  of  that  decision  and  the 
other  determinations  made  in  PDs  8(R)- 
11(R)  are  being  deferred  pending 
RSPA's  consideration  of  the  scope  of  the 
HMR  in  HM-223. 

Unlike  the  challenge  to  the  Los 
Angeles  County  requirements,  however, 
neither  AWHMT  nor  any  other  party  has 
submitted  any  information  as  to  how 
Sec.  7904.5.4.3  is  being  applied  or 
whether  there  are  practical  problems  in 
complying  with  the  24-hoiu-  unloading 
requirement.  AWHMT  itself 
acknowledged  that  the  tank  car 
unloading  requirement  in  Sec. 
7904.5.4.3  applies  to  the  recipient  or 
consignee  of  a  shipment  of  hazardous 
materials  in  a  tank  ear  and,  in  this 
respect,  differs  from  the  other 
"requirements  imposed  on  carriers  and 
equipment  under  the  care,  control  and 
custody  of  carriers"  involved  in 
AWHMT's  apphcation.i 


RSPA  believes  that  the  City  and  other 
parties  who  submitted  comments 
understood,  as  RSPA  did,  that 
AWHMT's  application  challenged 
requirements  in  the  Houston  Fire  Code 
only  as  applied  to  motor  carriers  that 
pick  up  or  deUver  hazardous  materials 
vdthin  the  City.  Indeed,  NTTC  objected 
to  "the  City's  permit  system  [because]  it 
involves  only  cargo  tank  vehicles."  In 
the  absence  of  additional  information, 
RSPA  cannot  add  to  its  prior  discussion 
in  PDs  8(R)-11(R)  on  this  requirement, 
and  RSPA  is  denying  AWHMT's  belated 
request  to  consider  the  24-hour  tank  ear 
unloading  requirement  because  that 
requirement  is  unrelated  to  the  issues 
raised  in  AWHMT's  appUcation. 

C.  The  HMR  and  Federal  Preemption 

Federal  hazardous  material 
transportation  law  and  the  MHR  apply 
to  the  transportation  of  hazardous 
materials  in  commerce. 
"Transportation"  is  defined  as  "the 
movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement."  49  U.S.C.  5102(12).  With 
respect  to  motor  carriers,  groimd 
transportation  is  "in  commerce"  when  it 
takes  place  "on,  across,  or  along  a 
public  road,"  and  the  HMR  "apply  to 
the  groimd  transportation  of  hazardous 
material  on,  across,  or  along  a  public 
road,  including  loading,  unloading  and 
storage  incidental  to  that 
transportation."  PDs  8(R)-11(R),  60  FR 
at  8777.2  In  ^q  terminology  used  in  PDs 
8  (R>-11(R),  the  HMR  unquestionably 
apply  to  "off-site"  transportation;  the 
issues  that  RSPA  hopes  to  resolve  in 
HM-223  concern  the  scope  of 
"transportation"  and  the  "on-site" 
activities  to  which  the  HMR  apply. 

The  HMR  do  not  contain 
requirements  for  permits,  and 
regulations  have  not  yet  been  issued  by 
DOT  to  implement  the  provisions  of  49 
U.S.C.  5109  regarding  Federal  motor 
carrier  safety  permits.  In  Part  173  of  49 
CFR,  the  HMR  contain  specific  rules  for 
classifying  hazardous  materials  (in  some 
eases  differently  than  OSHA),  and,  at  49 
CFR  172.101,  there  is  a  lengthy  table 
listing  the  materials  designated  as 
hazardous  for  the  purpose  of 
transportation. 


'  The  City  also  points  out  that  the  current  tank  car 
unloading  requirement  (in  the  1994  Uniform  Fire 
Code)  is  unchanged  from  the  requirement  in 


Section  79.809(c)  of  the  1991  Uniform  Fire  Code 
and  could  have  been  raised  in  AWHMT's 
application. 

»  As  of  October  1 ,  1998.  the  HMR  apply  to  all 
transportation  of  hazardous  materials  by  motor 
vehicle.  49  CFR  171.1(a)(1).  Previously,  intrastate 
motor  carriers  of  hazardous  materials  other  than 
hazardous  wastes,  hazardous  substances,  marine 
pollutants,  and  llammable  cryogenic  liquids  in 
portable  tanks  and  cargo  tanks  were  regulated  only 
by  similar  requirements  in  State  or  local  law  (and 
Texas  has  adopted  the  HMR  as  State  law).  Id. 
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The  HMR  include  specifications  for 
the  construction  of  cargo  tank  motor 
vehicles  used  to  transport  flammable 
liquids,  see  49  CFR  178.345-178.348, 
but  authorize  the  use  of 
nonspecification  cargo  tank  motor 
vehicles  for  the  domestic  highway 
transportation  of  combustible  liquids. 
49  CFR  173.150(f).  The  HMR  contain 
specific  requirements  for  physical 
bonding  during  the  transfer  of 
hazardous  materials  to  or  from  a  cargo 
tank.  49  CFR  177.837(c).  The  HMR 
incorporate  by  reference  requirements 
in  the  Federal  Motor  Carrier  Safety 
Regulations  concerning  unattended 
parking  of  a  motor  vehicle  containing 
hazardous  materials,  49  CFR  397.5(c), 
and  fire  extinguishers  on  a  power  unit 
used  to  transport  hazardous  materials. 
49  CFR  393.95(a)(2)(i).3 

Strong  Federal  preemption  is  a  central 
featiure  of  Federal  hazardous  material 
transportation  law,  contained  in  49 
U.S.C.  5101  et  seq.  (Which  codified  and 
replaced  the  former  Hazardous 
Materials  Transportation  Act  (HMTA), 
Pub.  L.  93-633,  88  Stat.  2156,  amended 
by  Pub.  L.  101-615, 104  Stat.  3244).  In 
considering  the  HMTA,  the  Senate 
Commerce  Committee  "endorse[dl  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  (he  potential  for 
varying  and  conflicting  regulations  in 
the  area  of  hazardous  materials 
transportation."  S.  Rep.  No.  1102,  93rd 
Cong.  2nd  Sess.  37  (1974).  When  it 
amended  the  HMTA  in  1990,  Congress 
^ecifically  found  that: 

(3)  many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  piertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  in  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels,  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
oonunerce  are  necessary  and  desirable. 
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'  As  provided  in  49  CFR  177.804.  motor  carriers 
laf  hazardous  materials  "and  other  persons  subject 
to  this  subpart  shall  comply  with  49  CFR  parts  390 
through  397  (excluding  §§  397.3  and  397.9)  to  the 
t«Ktent  those  regulations  apply." 


Pub.  L.  101-615  §  2,  104  Stat.  3244.  A 
Federal  Court  of  Appeals  has  foimd  that 
imiformity  was  the  "linchpin"  in  the 
design  of  the  HMTA,  including  the  1990 
amendments  which  expanded  the 
preemption  provisions.  Colorado  Pub. 
Util.  Comm'n  v.  Harmon.  951  F.2d  1571, 
1575  (10th  Cir.  1991). 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  AWHMT's 
application.  Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  imder  §  5125(e)  or 
specific  authority  in  another  Federal 
law — a  requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if: 

(1)  complying  with  a  requirement  of  the  ' 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  the  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  which  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  HMTA.  The  dual 
comphance  and  obstacle  criteria  are 
based  on  U.S.  Supreme  Court  decisions 
on  preemption.  Mines  v.  Davidowitz, 
312  U.S.  52  (1941);  Florida  Lime  &■ 
Avocado  Growers,  Inc.  v.  Paul,  373  U.S. 
132  (1963);  Ray\.  Atlantic  Richfield, 
Inc.,  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
about  any  of  the  following  subjects,  that 
is  not  "substantively  the  same  as"  a 
provision  of  Federal  hazardous  material 
transportation  law  or  a  regulation 
prescribed  under  that  law,  is  preempted 
unless  it  is  authorized  by  another 
Federal  law  or  DOT  grants  a  waiver  of 
preemption: 

(A)  the  designation,  description,  and 
classification  of  hazardous  material. 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  prefjaration,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufocturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 


Subsection  (g)(1)  provides  that  a  State, 
poUtical  subdivision,  or  Indian  tribe 
may 

im[>ose  a  fee  related  to  transf>orting 
hazardous  material  only  if  the  fee  is  fair  and 
used  for  a  purp>ose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  resjDonse. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subclivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  to  RSPA 
the  authority  to  make  determinations  of 
preemption,  except  for  those  concerning 
highway  routing  which  have  been 
delegated  to  FHWA.  49  CFR  1.53(b). 
Under  RSPA's  regulations,  preemption 
determinations  are  issued  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety.  49  CFR  107.209(a). 

Section  5125(d)(1)  requires  that  notice 
of  tm  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  publishes  its  determination  in  the 
Federal  Register.  See  49  CFR 
107.209(d).  A  short  period  of  time  is 
allowed  for  filing  petitions  for 
reconsideration.  49  CFR  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  imder  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law.  A  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12612, 
entitled  "Federalism"  (52  FR  41685, 
Oct.  30,  1987).  Section  4(a)  of  the 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  firm  emd 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 
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n.  Discussion 

The  focus  of  the  comments  in  this 
proceeding  has  been  the  provisions  in 
the  Houston  Fire  Code  for  a  permit — 
including  the  related  inspection  and  fee 
requirements — and  their  application  to 
"off-site"  transportation.  RSPA  has 
repeatedly  found  that  a  State  or  local 
permit  requirement  is  not  per  se 
preempted;  rather,  "a  permit  itself  is 
inextricably  tied  to  what  is  required  in 
order  to  get  it."  IR-2,  44  FR  at  75570- 
71;  see  also  IR-3,  Boston  Rules 
Governing  Transportation  of  Certain 
Hazardous  Materials  by  Highway 
Within  the  City,  46  FR  18918, 18923 
(Mar.  23, 1981),  action  on  appeal,  47  FR 
18457  (Apr.  29,  1982);  IR-20, 
Triborough  Bridge  and  Tunnel 
Authority  Regulations  Governing 
Transportation  or  Radioactive  Materials 
and  Explosives.  52  FR  24396,  24397 
(June  30, 1987);  and  IR-28,  City  of  San 
Jose,  California,  Restrictions  on  Storage 
of  Hazardous  Materials,  55  FR  8884, 
8890  (Mar.  8,  1990),  appeal  dismissed  as 
moot,  57  FR  41165  (Sept.  9,  1992). 

According  to  the  initial  comments 
submitted  by  the  City  and  TTTC,  until 
the  effective  date  of  Ordinance  No.  95- 
279,  Houston  had  a  simple, 
straightforward  exception:  the  City  did 
not  apply  its  fire  code  requirements  for 
permits  or  inspections  to  any  tank  truck 
that  was  operated  within  the  City  for 
less  than  30  days.  Beginning  in  January 
1996,  however,  TTTC  noticed  a 
significant  increase  in  citations  issued 
to  tank  vehicles  for  failing  to  have  the 
hazardous  materials  permit  required  by 
Section  4.108  of  the  Houston  Fire  Code. 
According  to  TTTC,  the  City  was 
applying  the  Fire  Code  adopted  in 
(Ordinance  No.  95-279  to  require  a 
permit  for  every  tank  vehicle  operating 
within  the  Qty  that  was  "not  on  the 
hazardous  material  route  or  one  of  the 
main  arteries  traveling  through  the 
Houston  area,  such  as  Highway  59." 

Although  the  exception  for  "off-site 
hazardous  materials  transportation  in 
accordance  with  DOT  requirements" 
was  contained  in  former  Sec.  80.101(a) 
of  the  1991  edition  of  the  Uniform  Fire 
Code,  TTTC  states  that  the  City  was 
interpreting  the  term  "off-site"  as 
applying  only  to  the  designated 
hazardous  materials  routes  and  main 
arteries  through  the  City.  Because  the 
pick-up  or  delivery  of  any  material 
presumably  takes  place  at  a  location  off 
the  designated  hazardous  materials 
routes  and  main  arteries,  this 
interpretation  of  "off-site"  meant  that 
the  City  was  applying  its  Fire  Code 
requirements  to  any  vehicle  that  picked 
up  or  delivered  hazardous  materials 
within  the  City — or  stopped  at  a  point 


off  the  designated  hazardous  materials 
routes  and  main  arteries  for  rest,  fuel, 
food,  or  other  purposes.  TTTC  states 
that  the  term  "off-site"  should  apply  to 
"vehicles  making  deliveries  over-the- 
road"  and  that  these  off-site  movements 
should  be  completely  exempt  bom  the 
permit  and  inspection  requirements 
under  the  Houston  Fire  Code  adopted  in 
Ordinance  96-1249.  TTTC  contends 
that  the  Houston  Fire  Code  should 
apply  only  to  "on-site"  transportation, 
or  when  "a  vehicle  is  used  exclusively 
on  the  premises  of  a  facihty"  (emphasis 
in  original). 

TTTC  states  that,  following  AWHMT's 
application,  the  City  appears  to  have 
stopped  applying  its  permit  and 
inspection  requirements  to  tank  vehicles 
that  simply  picked  up  or  delivered 
hazardous  materials  withiii  the  City. 
AWHMT  states  that  it  has  no  evidence 
"that  the  City  is  continuing  to  enforce 
its  permit  and  other  hazardous  materials 
requirements  on  motor  carriers," 
although  it  believes  that  the 
withholding  of  enforcement  may  be 
"contingent  on  the  outcome  of  this 
proceeding." 

In  the  conclusion  of  its  initial 
comments,  the  City  stated  that  the 
"express  exceptions  for  DOT-regulated 
activities"  in  Sees.  7901.1.1  and 
8001.1.1  mean  that  "the  Fire  Code 
should  not  be  read  as  applicable  to  over- 
the-road  (off-site)  transportation  *   *   *" 
The  City  elaborated  that  "permits  will 
not  be  required  for  DOT-regulated 
activities";  the  "hazardous  materials 
classifications  (in  the  Houston  Fire 
Code]  *   *  *  are  not  applicable  to 
activities  regulated  by  the  DOT";  and 
that  provisions  in  the  Fire  Code  setting 
design  and  construction  requirements 
for  tank  vehicles  apply  only  to  "off-road 
(or  on-site)  transportation  of  flammable 
or  combustible  liquids  not  regulated  by 
DOT." 

In  its  more  recent  comments,  the  City 
now  confirms  that  it  does  not  require 
permits,  apply  its  definition  of, 
"hazardous  materials,"  or  apply  its  tank 
design  requirements  to  vehicles 
"meeting  DOT  requirements."  (The  City 
also  states  that  its  "30-calendar-day 
requirement  is  no  longer  in  effect.") 
This  clearly  appears  to  be  the  proper 
interpretation  of  the  exceptions  in  Sees. 
7901.1.1  and  8001.1.1,  which  apply  to 
the  entire  contents  of  Articles  79  and 
80 — not  just  the  permit  requirements. 

Although  the  City  states  that  the 
provisions  in  Article  79  concerning 
physical  bonding,  unattended  parldng, 
and  fire  extinguishers  "are  not  affected 
by  the  [ejxceptions"  in  Sees.  7901.1.1 
and  8001.1.1,  that  conclusion  is  in 
direct  conflict  with  the  plain  language 
of  these  exceptions.  It  is  not  possible  to 


read  these  exceptions  as  appljring  to 
some,  but  not  all,  of  the  Houston  Fire 
Code  requirements  on  flammable  and 
combustible  liquids  (Article  79)  and 
hazardous  materials  (Article  80).  If, 
because  of  these  exceptions,  the  permit 
and  inspection  requirements  in  these 
articles  do  not  apply  to  a  cargo  tank 
motor  vehicle  that  is  subject  to 
regulation  under  the  HMR,  all  the  other 
requirements  in  these  articles  (including 
those  on  physical  bonding,  imattended 
parking,  and  fire  extinguishers)  also 
cannot  apply.  In  the  absence  of  more 
detailed  comments  on  these  other 
requirements — and  specific  information 
that  the  City  is  actually  enforcing  these 
requirements  against  carriers  that  the 
City  does  not  require  to  obtain  permits 
or  undergo  inspections — RSPA  must 
assiune  that  the  City  applies  the 
exceptions  in  Sees.  7901.1.1  and 
8001.1.1  in  a  consistent  manner.* 
Because  the  City  now  correctly 
equates  the  exceptions  in  the  Houston 
Fire  Code  for  vehicles  "meeting  DOT 
requirements"  with  "subject  to 
regulation  by  DOT"  under  the  HMR, 
AWHMT's  challenges  to  these 
requirements  have  become  moot. 
Federal  hazardous  material 
transportation  law  does  not  preempt 
non-Federal  requirements  that  do  not 
apply  to  "transportation  in  commerce." 
RSPA  agrees  with  the  Qty's  statements 
that,  when  it  appUes  the  Houston  Fire 
Code  to  "motor  vehicles  that  are 
transporting  hazardous  materials 
exclusively  on  private  property,"  its 
local  provisions  are  not  preempted 
because  "transportation  that  takes  place 
entirely  on  private  property  is  not 
transportation  "in  commerce' "  Quoting 
fi-om  PD-9(R),  60  FR  at  8785;  see  also 
PD-IO(R).  60  FR  at  8792.* 


♦  As  a  general  matter,  an  inconsistent  or 
erroneous  interpretation  of  a  non-Federal  regulation 
should  be  addressed  in  the  appropriate  State  or 
local  forum,  because  "isolated  instances  of 
improper  enforcement  (eg.,  misinterpretation  of 
regulations)  do  not  render  such  provisions 
inconsistent"  with  Federal  hazardous  material 
transportation  law.  IR-31,  Louisiana  Statutes  and 
Regulations  on  Hazardous  Materials  Transportation, 
55  FR  25572,  25584  (June  21,  1990),  appeal 
dismissed  as  moot,  57  FR  41165  (Sept.  9,  1992), 
quoted  in  PD-4  (R).  California  Requirements 
Applicable  to  Cargo  Tanks  Transporting  Flammable 
and  Combustible  Liquids,  58  FR  48940  (Sept.  20, 
1993),  decision  on  reconsideration,  60  FR  8800 
(Feb.  15,  1995). 

'  Certain  activities  that  take  place  on  private 
property,  including  the  "loading,  unloading,  or 
storage  (of  hazardous  material)  incidental  to  the 
movement"  of  that  material  in  commerce,  fall 
within  the  scope  of  "transportation"  in  coounerce 
49  U.S.C.  5102(12),  and  are  subject  to  regulation 
under  the  HMR.See  PD-9(R),  60  FR  at  8788,  8789 
(a  24-hour  limit  for  unloading  a  tank  car  is 
preempted  because  it  is  not  substantively  the  same 
as  Federal  requirements,  and  a  prohibition  against 
unloading  hazardous  materials  in  accordance  with 
a  DOT  exemption  creates  an  obstacle  to 
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m.  Ruling 

Because  the  following  Houston  Fire 
Code  sections  do  not  apply  when  the 
transportation  of  flammable  and 
combustible  liquids  is  subject  to 
regulation  under  the  HMR,  these 
requirements  are  not  preempted  by 
Federal  hazardous  material 
transportation  law: 
105.4, 105.8.f.3,  lOS.h.l,  106.1, 
7901.3.1,  and  8001.3.1.,  concerning 
permits  and  inspections; 
209  and  8001.1.2,  concerning  the 
definition  of  "hazardous  materials" 
(as  relevant  to  the  permit 
requirements  in  Sees.  105.8.f.3  and 
8001.3.1); 
7904.6.1,  concerning  requirements  for 
the  design  and  construction  of  tank 
vehicles; 
Sec.  7904.6.3.4,  concerning  physical 
bonding  during  truck-filling 
operations  to  prevent  the 
accumulation  of  static  charges; 
Sec.  7904.6.5.2.1,  prohibiting 
unattended  parking  of  tank  vehicles 
used  for  flammable  or  combustible 
liquids  at  specific  locations  or  "at  any 
other  place  that  would,  in  the  opinion 
of  the  chief,  present  an  extreme  life 
hazard";  and 
Sec.  7904.6.7,  requiring  a  fire 
extinguisher  with  a  minimiun  rating 
of  2-A,  20-B:C  on  board  a  tank 
vehicle  used  for  flammable  or 
combustible  Uquids. 

rV.  Petition  for  Reconsideration/ 
Judicial  Review 

In  accordance  with  49  CFR 
107.211(a),  "lajny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
pubUcation  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  an  appropriate  district 
court  of  the  United  States  .  .  .  not  later 
than  60  days  after  the  decision  becomes 
final."  49  U.S.C.  5125(f). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 


accomplishing  and  carry  out  the  HMR).  The  City  is 
free  to  adopt  the  HMR's  requirements  as  local 
regulations  and  apply  those  consistent  requirements 
to  the  "off-site"  transportation  of  hazardous 
materials,  including  flammable  and  combustible 
liquids. 


Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  v«ll  be  RSPA's  final 
decision.  40  CFR  107.211(d). 

Issued  in  Washington,  DC,  on  November 
30, 1998. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[PR  Doc.  98-32382  Filed  12-4-98;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Customs  Service 

Extension  of  National  Customs 
Automation  Program  Test  Regarding 
Remote  Location  Filing 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces 
Customs  second  extension  of  the  second 
prototype  of  Remote  Location  Filing 
(RLF).  This  notice  also  invites  public 
comments  concerning  any  aspect  of  the 
current  test,  informs  interested  members 
of  the  public  of  the  eligibiUty 
requirements  for  voluntary 
participation,  describes  the  basis  for 
selecting  participants,  and  establishes 
the  process  for  developing  evaluation 
criteria.  To  participate  in  the  prototype 
test,  the  necessary  information,  as 
outlined  in  this  notice,  must  be  filed 
with  Customs  and  approval  granted.  It 
is  important  to  note  that  resources 
expended  by  the  trade  and  Customs  on 
these  prototypes  may  not  carry  forward 
to  the  final  program. 

Based  on  our  experience  in  the 
extension  of  the  second  prototype  of 
RLF,  we  have  made  modifications  to  the 
sections  detailing  EligibiUty  Criteria, 
Prototype  Two  Applications,  and 
Misconduct.  The  changes  to  the 
Prototype  Two  Applications  will  affect 
parties  who  wish  to  apply  for 
participation  in  the  extension  of  the 
second  prototype  of  RLF.  Current 
participants  may  continue  their 
participation  without  reapplying. 
EFFECTIVE  DATE:  The  extension  of  the 
second  prototype  will  commence  no 
earlier  than  January  1, 1999,  will 
continue,  and  be  concluded,  no  earlier 
than  December  31,  1999,  by  a  notice  in 
the  Federal  Register.  Comments 
concerning  any  aspect  of  the  remote 
filing  prototype  test  must  be  received  on 
or  before  [insert  date  30  days  after  date 
of  publication  of  this  document  in  the 
Federal  Register]. 
ADDRESSES:  Written  comments 
regarding  this  notice,  and  information 


submitted  to  be  considered  for 
volimtary  participation  in  the  prototype 
should  be  addressed  to  the  Remote 
Filing  Team,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW.  Room 
5.2  A,  Washington,  DC  20229-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
systems  or  automation  issues:  Joseph 
Pahner  (202)  927-0173,  Jackie  Jegels 
(301)  893-6717,  or  Patricia  Welter  (305) 
869-2782. 

For  operational  or  policy  issues: 
Jennifer  Engelbach  (202)  927-2293,  or 
Bonnie  Brigman  (202)  927-0294. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Pub.  L.  103-182, 107  Stat. 
2057  (Oecember  8.  1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP), 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414).  These  define  and  hst  the 
existing  and  planned  components  of  the 
NCAP  (Section  411),  promulgate 
program  goals  (Section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (Section  413),  and  provide 
for  renjote  location  filing  (Section  414). 

The  Remote  Location  Filing  (RLF) 
prototype  will  allow  an  approved 
participant  to  file  electronically  a  formal 
or  informal  consumption  entry  with 
Customs  from  a  location  within  the 
United  States  other  than  the  port  of 
arrival  (POA),  or  from  vdthin  the  port  of 
arrival  with  a  requested  designated 
exam  site  (DES)  outside  of  the  POA. 
Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)), 
implements  the  testing  of  NCAP 
components.  See,  T.D.  95-21  (60  FR 
14211,  March  16,  1995). 

Since  June  1994,  the  Customs  Remote 
Team  has  shared  the  Customs  RLF 
concept  through  many  public  meetings 
and  concept  papers,  as  well  as  posted 
information  on  the  Customs  Electronic 
Bulletin  Board  (CEBB),  the  Customs 
Administrative  Message  System,  and  the 
Customs  Web  Site  on  the  Internet  at 
"http://www.customs.treas.gov/rlf." 
Piirsuant  to  §  101.9,  Customs 
Regulations,  Customs  has  been  testing 
the  RLF  concept. 

On  April  6, 1995,  Customs  announced 
in  the  Federal  Register  (60  FR  17605)  its 
plan  to  conduct  the  first  of  at  least  two 
prototype  tests  regarding  RLF.  The  first 
test.  Prototype  One,  began  on  June  19, 
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1995.  On  February  27,  1996,  Customs 
announced  in  tbe  Federal  Register  (61 
FR  7300)  that  it  was  permitting  an 
extension  and  expansion  of  the  RLF 
Prototype  One  until  the  implementation 
of  Remote  Prototype  Two.  On  November 
29,  1996,  Customs  announced  in  the 
Federal  Register  (61  FR  60749)  its  plan 
to  conclude  the  first  prototype  test  on 
December  31,  1996,  and  conduct  a 
second  prototype  test  of  RLF 
conmiencing  no  earlier  than  January  1 , 
1997.  On  December  3,  1997,  Customs 
annoimced  in  the  Federal  Register  (62 
FR  64043)  its  plan  to  extend  the  second 
prototype  through  December  31,  1998. 
In  today's  document,  Customs  is 
announcing  that  it  will  permit  a  second 
extension  of  the  RLF  Prototype  Two. 

The  first  remote  location  prototype 
test  was  offered  in  the  Automated 
Commercial  System  (ACS).  Although 
the  second  remote  prototype  test  was 
originally  scheduleid  to  be  tested  in  the 
Automated  Conmaercial  Environment 
(ACE),  the  success  of  Prototype  One 
precipitated  the  second  test  under  ACS 
with  a  larger  participant  pool.  Remote 
location  filing  will  be  a  capabiUty  of 
ACE. 

Additional  prototypes  of  RLF  are 
being  developed  by  Customs  to 
determine  the  systemic  and  operational 
design  of  the  final  RLF  program  which 
will  allow  all  filers  to  participate  in  this 
type  of  entry  process  at  the  national 
level.  Prototype  participants  must 
recognize  that  these  prototypes  test  the 
benefits  and  potential  problems  of  RLF 
for  Customs,  the  trade  community,  and 
other  parties  impacted  by  this  program. 

Description  of  RLF  Program 

The  RLF  program  will  be  determined 
by  the  experiences  of  the  planned 
remote  prototypes  and  writh  other 
Customs  initiatives,  such  as  the  Trade 
Comphance  Redesign,  and  ACE.  The 
Customs  RLF  team's  objectives  are: 

(1)  To  work  with  the  trade 
community,  other  agencies,  and  other 
parties  impacted  by  this  program  in  the 
design,  conduct,  and  evaluation  of  the 
second  prototype  test  of  RLF; 

(2)  To  obtain  experience  through 
prototype  tests  of  RLF  for  use  in  the 
design  of  operational  procedures, 
automated  systems,  and  regulations;  and 

(3)  To  implement  RLF  at  the  national 
level  in  conjunction  with  the  Trade 
Compliance  Redesign  and  ACE. 

Description  of  Proposed  Test 

Prototype  Two  commenced  January  1 , 
1997,  and  will  run  imtil  concluded,  no 
earher  than  December  31,  1999,  by  a 
notice  in  the  Federal  Register.  Prototype 
Two  will  evaluate  the  operational 
impact  and  procediu^s  for  a  larger 


participjmt  base,  and  test  filing  from  a 
remote  location  and  alternate  location 
examinations. 

Regulatory  Provisions  Suspended 

Certain  provisions  in  Parts  111  and 
Part  141  of  the  Customs  Regulations  will 
be  suspended  during  this  prototype  test. 
This  vdll  allow  brokers  to  file  remotely 
to  service  ports,  designated  as  "broker 
districts"  in  accordance  with  a  general 
notice  published  in  the  Federal  Register 
(60  FR  49971,  dated  September  27, 
1995),  where  they  currently  do  not  hold 
permits,  and  allow  for  the  movement  of 
cargo  from  its  POA  to  a  DES  outside  of 
the  POA. 

Eligibility  Criteria 

To  qualify,  a  participant  must  have 
proven  capabifity  to  provide 
electronically,  on  an  entry-by-entry 
basis,  the  following:  entry;  entry 
summary;  invoice  information  using  the 
Electronic  Invoice  Program  (EIP)  when 
required  by  Customs;  and  the  payment 
of  duties,  fees,  and  taxes  through  the 
Automated  Clearinghouse  (ACH). 

The  following  eleven  requirements 
and  conditions  apply: 

1.  Participants  must  be  operational  on 
ACH  30  days  before  applying  for 
Prototype  Two. 

2i  Participants  must  be  operational  on 
EIP  before  applying  for  Prototype  Two. 

3.  The  requested  Customs  locations 
must  have  operational  experience  with 
EIP  and  have  received  RLF  training. 

RLF  Trained  Locations 

The  following  are  locations  currently 
operational  under  the  RLF  Prototype 
Two  test  as  both  ports  of  arrival  (POA) 
and  designated  examination  sites  (DES). 
Anchorage,  AK 
Atlanta,  GA 
Baltimore,  MD 
Baton  Rouge,  LA 
Boston,  MA 
Brunswick,  GA 
Buffalo,  NY 
Calais,  ME 

Champlain-Rouses  Point,  NY 
Charleston,  SC 
Charlotte,  NC 
Chattanooga,  TN 
Chicago,  IL 
Cincinnati,  OH 
Cleveland.  OH 
Colimibus,  OH 
Dayton,  OH 
Dallas/Fort  Worth.  TX 
Del  Rio,  TX 
Detroit,  MI 
Durham,  Raleigh,  NC 
Erie,  PA 
Gloucester,  MA 
Gramercy,  LA 
Greenville-Spartanburg.  SC 


Gulfport.  MS 

Houlton,  ME 

Houston,  TX 

Huntsville,  AL 

Indianapolis,  IN 

Jacksonville,  FL 

JFK  International  Airport 

Knoxville,  TN 

Lake  Charles,  LA 

Laredo/Eagle  Pass,  TX 

LAX  International  Airport 

Little  Rock,  AR 

Logan  Airport,  MA 

Longview.  WA 

Los  Angeles/Long  Beach,  CA 

Louisville,  KY 

Memphis,  TN 

Miami,  FL 

Morgan  City,  LA 

Mobile.  AL 

Nashville,  TN 

New  Bedford,  MA 

New  Orleans,  LA 

Newport  News,  VA 

Norfolk,  VA 

NY/Newark  Area 

NY  Seaport,  NY 

Orlando,  FL 

Pascagoula,  MS 

Philadeophia/Chester,  PA 

Port  Everglades,  FL 

Port  Huron.  MI 

Portland.  ME 

Portland.  OR 

Portland  Int'l  Airport,  OR 

Providence,  RI 

Richmond,  VA 

Rochester,  NY 

San  Diego/Otay  Mesa,  CA 

San  Francisco/Oakland.  CA 

Savannah,  GA 

Seattle,  WA 

Shreveport,  LA 

Springfield.  MA 

Tampa,  FL 

Toledo,  OH 

UUca/Syracuse,  NY 

Vicksburg/Jackson,  MS 

West  Pahn  Beach,  FL 

Wilmington,  NC 

Winston-Salem,  NC 

Worcester,  MA 

Washington.  DC 

Future  RLF  Trained  Locations 

As  the  prototype  continues  and  trade 
interest  warrants,  ports  which  are  not 
currently  trained  in  EIP  and  RLF 
processing  will  be  trained. 
Announcements  on  newly  trained  ports 
will  be  placed  on  the  CEBB, 
Administrative  Message  System,  and 
Customs  Web  Site  on  the  Internet.  One 
criteria  for  selecting  a  port  for  training 
will  be  interest  from  the  trade. 
Participants  who  would  like  to  expand 
their  participation  to  a  non-trained  port, 
should  send  the  following  information 
to  the  Remote  Filing  Team  (at  the 
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address  listed  at  the  front  of  this 
document): 

a.  Company  name; 

b.  Contact  name  and  phone  number; 

c.  hnporter  name; 

d.  Port(s)  of  interest;  and 

e.  The  estimated  nimiber  of  entries  a 
month. 

4.  Participants  must  maintain  a 
continuous  bond  which  meets  or 
exceeds  the  national  guidelines  for  bond 
sufficiency. 

5.  Only  entry  types  01  (consumption) 
and  11  (informal)  will  be  accepted. 

B.  Cargo  release  must  be  certified  from 
the  entry  summary  (EI)  transaction  with 
the  exception  of  immediate  delivery 
explained  in  #7. 

7.  RLF  participants  will  be  allowed  to 
file  Immediate  Delivery  releases  for 
direct  arrival  road  and  rail  fi-eight  at  the 
land  border  using  paper  invoices  under 
Line  Release,  Border  Cargo  Selectivity 
(BCS),  or  Cargo  Selectivity  (CS).  This 
must  be  done  in  accordance  with  19 
CFR  142.21(a).  Submission  of  all  line 
items  at  the  time  of  release  will  be 
required  of  Northern  Border  filers  if  the 
release  is  effected  using  BCS  or  CS.  If  an 
examination  is  required  for  a  line 
release  transaction,  the  filer  must 
submit  all  relevant  line  item 
information  through  BCS  or  CS.  Under 
BCS  and  CS,  the  examination  vtrill  be 
performed  at  the  port  of  arrival  using 
paper  invoices.  If  the  filer  wishes  the 
examination  to  be  performed  at  an 
alternate  site,  full  entry  summary 
information  (an  EI  transaction  in  ABI) 
with  electronic  invoice  must  be 
transmitted. 

8.  Participants  will  not  be  allowed  to 
file  an  RLF  entry  involving  cargo  that 
has  already  been  moved  using  in-bond 
procedures. 

9.  Participants  will  be  required  to  use 
other  government  agency  interfaces 
where  available. 

10.  When  necessary,  cargo  will  be 
examined  at  the  Customs  port  of  arrival, 
or,  at  Customs  discretion,  a  filer's 
requested  DES,  which  must  be  the 
Customs  port  nearest  the  final 
destination.  The  scheduling  (approval) 
of  merchandise  for  examination  at  a 
DES  that  is  not  at  the  port  of  arrival  will 
be  considered  a  conditional  release 
under  permit  that  automatically 
obligates  the  importer's  bond  pursuant 
to  19  CFR  113.62  for  an  immediate 
redehvery  to  the  DES.  This  Federal 
Register  Notice  advises  the  importer  of 
record  for  such  merchandise  that  this 
movement  is  a  redelivery  and  he/she 
will  not  receive  an  individual  notice  of 
redelivery.  Customs  Form  4647,  and 
that  the  redehvery  clause  of  the 
importer's  bond  is  automatically 
triggered  whenever  Customs  decides  to 


examine  the  merchandise  at  a  DES  that 
is  not  at  the  port  of  arrival. 

11.  If  a  notice  of  redelivery  is  not 
complied  with,  or  delivery  to 
unauthorized  locations,  or  dehvery  to 
the  consignee  without  Customs 
permission  occius,  the  obligors  agree  to 
pay  liquidated  damages  in  the  amount 
specified  pursuant  to  the  bond  in  19 
CFR  113.62(f). 

Customs  will  work  with  all 
participants  to  ensure  that: 

(1)  Customs  contacts  and  problem 
solving  teams  are  established,  and 

(2)  Procedm^s  for  remote  entry  and 
entry  summeiry  processing  are  prepared. 

Prototype  Two  Applications 

This  notice  solicits  applications  for 
participation  in  Remote  Location  Filing 
Prototype  Two.  All  applications  must 
initially  be  submitted  to  Customs  (at  the 
address  listed  at  the  fi-ont  of  this 
document).  Applications  will  be 
accepted  up  to  30  days  before  the  close 
of  the  Prototype  Two  extension. 

Since  this  is  an  extension  of  Remote 
Prototype  Two,  cun-ent  participants  may 
continue  their  participation  without 
reapplying.  Note  that  participation  in 
RLF  Prototype  Two  is  not  confidential, 
and  that  lists  of  participants  will  be 
made  available  to  the  public.  New 
applicants  will  follow  a  two-step 
application  process. 

First  Stage  Application 

Diuing  the  first  step,  the  filer  must 
submit  the  following  information  to  U.S. 
Customs  Headquarters  (address  cited 
above): 

1.  Filer  or  Broker  name,  address,  filer 
code  and  IRS#; 

2.  Electronic  Invoicing  Program  status 
and  starting  date; 

3.  Electronic  Payment  (ACH)  status 
and  starting  date; 

4.  Site(s)  from  which  the  broker  will 
be  transmitting  the  electronic 
information; 

5.  Type  of  protocol:  All,  EDIFACT  or 
both;  and 

6.  Point  of  contact. 

Second  Stage  Application 

Once  a  filer  has  received  written 
approval  from  U.S.  Customs 
Headquarters  to  proceed  with  the 
second  step  of  the  application  process, 
the  filer  must  submit  the  following 
information  to  the  Port  Director(s) 
overseeing  each  requested  POA  and  DES 
location  for  each  client  (importer): 

1.  Participating  importer  name, 
telephone  nimaber,  contact  name,  and 
Importer  Nimiber; 

2.  SuppUer  name,  address,  and 
manufacturer's  number; 

3.  Types  of  commodities  to  be 
imported; 


4.  Other  government  agency 
requirements; 

5.  Site(s)  fi-om  which  the  applicant 
will  be  transmitting  the  electronic 
information; 

6.  Port  name  and  port  code  for  port(s) 
of  arrival; 

7.  Port  name  and  port  code  for 
designated  examination  site(s)  located 
nearest  the  final  destination(s); 

8.  Monthly  entry  volume  anticipated; 

9.  Carriers  used  and  their  Automated 
Manifest  System  (AMS)  status; 

10.  Main  contact  person  and 
telephone  number  of  filer;  and 

11.  Certification  that  a  copy  of  this 
application  letter  has  been  provided  to 
the  Client  named  in  item  1 . 

Basis  for  Participant  Selection 

The  basis  for  apphcations  approved 
by  Customs  Headquarters  will  be  EEP 
operational  experience,  electronic 
abihties,  available  electronic  interfaces 
v«th  other  agency's  import 
requirements,  and  operational 
limitations.  For  application  scenarios 
requesting  a  DES  outside  of  the  POA, 
the  compUance  rate  of  the  parties 
involved  will  be  taken  into 
consideration. 

The  basis  for  applications  being 
approved  or  denied  by  the  Port 
Director(s)  will  involve  issues  such  as 
commodity  documentation 
requirements  and  whether  the  port  has 
been  trained  in  EIP/RLF. 

Upon  receipt  of  an  application,  the 
Port  Director  or  designate,  will  send  the 
applicant  a  letter  of  acknowledgment.  If 
there  are  no  issues  to  be  resolved,  the 
application  will  be  considered  approved 
twenty  (20)  days  fi-om  the  date  of  the 
acknowledgment  letter.  If  there  are 
issues  to  be  resolved  prior  to  a  decision 
on  the  application,  the  Port  Director  or 
designate  will  send  the  applicant, 
within  twenty  (20)  days,  a  letter 
indicating  that  the  appfication  is 
pending  further  review  until  joint 
resolution  of  the  issues  can  be  achieved. 
If  the  application  is  denied,  the  Port 
Director  or  designate  will  issue  a  denial 
letter  with  reasons  to  the  applicant.  If 
denied,  the  applicant  may  appeal  to  the 
Remote  Filing  Team  at  Headquarters  in 
writing  within  twenty  (20)  days  from 
the  date  of  denial  or  reapply  to  the  Port 
Director(s). 

Misconduct 

If  a  program  participant  attempts  to 
submit  data  for  merchandise  subject  to 
quota,  anti-dumping  duties, 
countervailing  duties,  or  other  non- 
eligible  merchandise,  or  fails  to  exercise 
reasonable  care  in  the  execution  of 
participant  obligations  and  the  filing  of 
information  regarding  the  admissibihty 
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of  merchandise,  and  declaring  the 
classification,  value,  and  rate  of  duty 
applicable  to  the  merchandise,  or 
otherwise  fails  to  follow  the  procedures 
(outlined  herein)  or  applicable  laws  and 
regulations,  then  the  participant  may  be 
subject  to  liquidated  damages,  penalties, 
andyor  other  administrative  sanctions, 
expelled  or  suspended  from  the 
prototype,  and/or  prevented  from 
participation  in  future  prototypes. 
Customs  has  the  discretion  to  suspend 
prototype  participation  based  on  the 
determination  that  an  unacceptable 
compUance  risk  exists.  This  suspension 
may  be  invoked  at  any  time  after 
acceptance  in  the  prototype. 

Any  decision  proposing  suspension  of 
a  participant  may  be  appealed  in  writing 
to  the  Headquarters  Remote  Team 
within  twenty  (20)  days  of  the  decision 
date.  Such  proposed  suspension  will 
apprise  the  participant  of  the  facts  or 
conduct  warranting  suspension.  Should 
the  participant  appeal  the  notice  of 
proposed  suspension,  the  participant 
should  address  the  facts  or  conduct 
charges  contained  in  the  notice  and 
state  how  he  does  or  will  achieve 
comphance.  However,  in  the  case  of 
willhilness  or  where  public  health 
interests  or  safety  are  concerned,  the 


suspension  may  be  effective 
immediately. 

Any  other  action  commenced  by 
Customs  for  misconduct  may  be 
appealed  in  writing  through  existing 
procedures  or,  if  none  exists,  to  the 
Headquarters  Remote  Team  within 
twenty  (20)  days  of  the  action. 

Test  Evaluation  Criteria 

Once  participants  are  selected. 
Customs  and  the  participants  will  meet 
publicly  or  in  an  electronic  fonmi  to 
review  comments  received  concerning 
the  methodology  of  the  test  program  or 
procedures,  complete  procedures  in 
light  of  those  comments,  and  establish 
baseline  measvu^s  and  evaluation   . 
methods  and  criteria.  Evaluations  of  the 
prototype  will  be  conducted  and  the 
final  results  will  be  published  in  the 
Federal  Register  as  required  by 
§  101.9(b),  Customs  Regulations. 

The  following  evaluation  methods 
and  criteria  have  been  identified. 

1.  BaseUne  measurements  will  be 
established  through  data  queries  and 
questionnaires. 

2.  Reports  will  be  run  through  use  of 
data  query  throughout  the  prototype. 

3.  Questionnaires  will  be  distributed 
during  and  after  the  prototype  period. 


Participants  are  required  to  complete 
the  questionnaires  in  full  emd  return 
them  within  30  days  of  receipt. 

Customs  may  evaluate  any  or  all  of 
the  following  items: 

•  Workload  impact  (workload  shifts, 
volume,  etc.); 

•  Policy  and  procedural 
accommodation; 

•  Trade  compliance  impact; 

•  Alternate  exam  site  issues 
(workload  shift,  coordination/ 
communication,  etc.); 

•  Problem  solving; 

•  System  efficiency;  and 

•  The  collection  of  statistics. 
The  trade  vdll  be  responsible  for 

evaluating  the  following  items: 

•  Service  in  cargo  clearance; 

•  Problem  resolution; 

•  Cost  benefits; 

•  System  efficiency; 

•  C^rational  efficiency;  and 

•  Other  items  identified  by  the 
participant  group. 

Dated:  December  1, 1998. 

Robert  S.  Trotter, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

(FR  Doc.  98-32459  Filed  12-4-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208,  211,  and  225 

[Regulations  H,  K  and  Y;  Docket  No.  R- 
1019] 

Membership  of  State  Banking 
Institutions  in  ttie  Federai  Reserve 
System;  International  Banking 
Operations;  Bank  Holding  Companies 
and  Change  in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
requesting  comments  on  proposed 
regulations  requiring  domestic  and 
foreign  banking  organizations 
supervised  by  the  Board  to  develop  and 
maintain  "Know  Your  Customer" 
programs.  As  proposed,  the  regulations 
would  require  each  banking 
organization  to  develop  a  program 
designed  to  determine  the  identity  of  its 
customers;  determine  its  customers' 
sources  of  funds;  determine,  understand 
and  monitor  the  normal  and  expected 
transactions  of  its  customers;  and  report 
appropriately  any  transactions  of  its 
ctistomers  that  are  determined  to  be 
suspicious,  in  accordance  with  the 
Board's  existing  suspicious  activity 
reporting  regulations.  By  requiring 
banking  organizations  to  determine  the 
identity  of  their  customers,  as  well  as  to 
obtain  knowledge  regarding  the 
legitimate  activities  of  their  customers, 
the  proposed  regulations  wall  reduce  the 
likelihood  that  banking  organizations 
will  become  unwitting  participants  in 
iUicit  activities  conducted  or  attempted 
by  their  customers. 

The  proposed  regulations  also 
implement  the  provisions  of  12  U.S.C. 
181 8(s)  by  specifically  requiring  certain 
bank  holding  companies  and  their 
nonbank  subsidiaries,  Edge  and 
Agreement  corporations,  and  the  U.S. 
branches  and  agencies  and  other  offices 
of  foreign  banks  supervised  by  the 
Board  to  estabhsh  and  maintain 
procedures  reasonably  designed  to 
ensure  and  monitor  comphance  with 
the  Currency  and  Foreign  Transaction 
Reporting  Act  (31  U.S.C.  5311  et  seq.) 
and  the  accompanying  regulations 
issued  thereimder  by  the  United  States 
Department  of  the  Treasury  (31  CFR 
103.11  et  seq.)(colIectively  referred  to  as 
the  Bank  Secrecy  Act). 

DATES:  Comments  must  be  received  by 
March  8, 1999  . 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1019,  and  may  be  mailed 
to  Jennifer  J.  Johnson,  Secretary,  Board 


of  Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue. 
N.W..  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.14  of  the  Board's  Rules 
Regarding  AvailabiHty  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Small,  Assistant  Director, 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-5235  or  Pamela  J. 
Johnson,  Senior  Anti-Money  Laundering 
Coordinator,  Division  of  Banking 
Supervision  and  Regulation,  (202)  728- 
5829.  For  users  of  Telecommimications 
Devices  for  the  Deaf  (TDD)  only  contact 
Diane  Jenkins.  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  integrity  of  the  financial  sector 
depends  on  the  ability  of  banks  and 
other  financial  institutions  to  attract  and 
retain  legitimate  funds  from  legitimate 
customers.  Banking  organizations  are 
able  to  attract  and  retain  the  business  of 
legitimate  customers  because  of  the 
quality  and  reliability  of  the  services 
being  rendered  and.  as  important,  the 
sound  and  highly  respected  reputation 
of  banking  organizations.  Ilhcit 
activities,  such  as  money  laundering, 
fraud,  and  other  transactions  designed 
to  assist  criminals  in  their  illegal 
ventures,  pose  a  serious  threat  to  the 
integrity  of  financial  institutions.  When 
transactions  at  financial  institutions 
involving  illicit  funds  are  revealed, 
these  transactions  invariably  damage  the 
reputation  of  the  institution  involved. 
While  it  is  impossible  to  identify  every 
transaction  at  a  financial  institution  that 
is  potentially  illegal  or  is  being 
conducted  to  assist  criminals  in  the 
movement  of  illegally  derived  funds,  it 
is  fundamental  for  safe  and  sound 
operations  that  financial  institutions 
take  reasonable  measures  to  identify 
their  customers,  understand  the 
legitimate  transactions  to  be  conducted 
by  those  customers  and,  consequently, 
identify  those  transactions  conducted  by 
their  customers  that  are  suspicious  in 
nature.  By  identifying  and,  when 
appropriate,  reporting  such  transactions, 
in  accordance  with  existing  suspicious 


activity  reporting  requirements, 
financial  institutions  are  protecting  their 
integrity  and  are  assisting  the  efforts  of 
the  bank  regulatory  agencies  and  law 
enforcement  authorities  to  thwart  illicit 
activities  at  financial  institutions. 

The  Board  has  long  advocated  that 
one  of  the  most  effective  means  by 
which  a  financial  institution  can  both 
protect  itself  from  engaging  in 
transactions  designed  to  facilitate  illicit 
activities  and  ensure  compliance  with 
applicable  suspicious  activity  reporting 
requirements  is  for  the  institution  to 
have  adequate  "Know  Your  Customer" 
policies  and  procedures.  While  some 
customers  may  view  "Know  Your 
Customer"  procedures  as  an 
unnecessary  intrusion  into  their 
privacy,  these  procedures  are  important 
for  complying  wdth  the  Bank  Secrecy 
Act  and  suspicious  activity  reporting 
requirements.  The  adoption  of  the 
proposed  "Know  Your  Customer" 
requirements  may  also  assist  banks  in 
ascertaining  those  banking  services  that 
will  most  effectively  serve  the 
customers'  interests  and  for  managing 
risks  to  the  bank.  Many  financial 
institutions  have  already  adopted 
pohcies  and  procedures  that  are 
consistent  with  the  proposed  "Know 
Your  Customer"  requirements. 
Additionally,  such  policies  and 
procedures  have  enabled  banks  to  better 
serve  their  clientele,  as  well  as  comply 
with  existing  regulatory  requirements. 

The  position  of  the  Board  is 
consistent  with  that  of  other  countries 
throughout  the  world,  as  evidenced  by 
the  pronouncements  of  several 
international  organizations.'  Numerous 
coimtries  have  adopted  the  idea  of 
"Know  Your  Customer"  and  mandatory 
suspicious  transaction  reporting  as  the 
best  means  of  protecting  the  financial 
sector  from  participating  in  the 
movement  of  ilhcit  funds.  Such  "Know 
Your  Customer"  programs  seek  to  stifle 
the  criminal  element,  which  tends  to 
gravitate  towards  financial  institutions 
that  operate  within  poorly  regulated  and 
supervised  jurisdictions,  in  its  attempts 
to  conduct  transactions  involving 
illegally  derived  funds. 

The  requirement  to  establish  a  "Know 
Yoiu-  Customer"  program  should  assist 
financial  institutions  in  obtaining 


'  See  the  Basle  Committee  on  Banking 
Regulations  and  Suf)ervisory  Practices,  "Statement 
on  the  Prevention  of  Criminal  Use  of  the  Banking 
System  for  the  Purpose  of  Money  Laundering" 
(December  1988).  as  well  as  the  Committee's,  "Core 
Principles  for  Effective  Banking  Supervision"  (April 
1997);  the  1988  United  Nations  Vienna  Convention 
Against  Illicit  Traffic  in  Narcotic  Drugs  and 
Psychotropic  Substances;  the  1990  Council  of 
Europe  Convention;  and  the  Financial  Action  Task 
Force  Forty  Reconunendations,  issued  in  1989  and 
amended  in  1996. 
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information  from  their  customers 
regarding  the  identity,  the  types  of 
transactions  to  be  conducted  and  the 
source  of  funds,  among  other  things. 
The  collection  of  such  information  will 
further  assist  financial  institutions  in 
making  a  risk-based  determination  on 
matters  including  the  extent  of 
identifying  information  necessary  and 
the  amount  of  monitoring  required,  by 
allowing  institutions  to  categorize  their 
customers  into  different  groups  based 
on  the  types  of  services  being  requested 
and  the  magnitude  and  extent  of  the 
transactions  being  conducted.  Effective 
"Know  Your  Customer"  programs  will 
evidence  the  intent  of  state  member 
banks,  bank  holding  companies,  Edge 
and  Agreement  corporations,  and  the 
U.S.  branches  and  agencies  of  foreign 
banks  to  take  all  reasonable  measures  to 
thwart  the  facilitation  of  potential 
criminal  activity. 

Effective  "Know  Your  Customer" 
programs  will  necessarily  require  that 
banking  organizations  develop 
"customer  profiles"  to  understand  their 
customers"  intended  relationships  with 
the  institution,  and,  thereafter, 
realistically  determine  when  customers 
conduct  transactions  that  are  suspicious 
or  potentially  illegal.  Banking 
oi^anizations  that  already  recognize  the 
value  of  effective  "Know  Your 
Customer"  programs  and  have 
implemented  such  programs  may  have 
foimd  it  difficult  to  convince  customers 
of  the  need  to  provide  certain 
information,  especially  when  other 
financial  institutions  do  not  ask  for  such 
information.  Because  such  programs 
will  now  be  required  by  regulation, 
financial  institutions  will  not  be 
prejudiced  or  criticized  for  needlessly 
inquiring  into  the  afiairs  of  their 
customers.  Moreover,  legitimate 
customers  should  be  more  willing  to 
provide  the  information  requested  by 
the  financial  institutions  because  they 
will  be  aware  that  a  similar  legal 
responsibility  exists  for  all  banking 
organizations  supervised  by  the  federal 
bank  supervisory  agencies. 

The  Board  recognizes  that  a  "Know 
Your  Customer"  requirement  will 
impose  additional  biu-dens  on  some 
banking  organizations.  Mindful  of  that 
fact,  the  Board  is  striving  to  impose  only 
those  requirements  that  are  necessary  to 
ensure  that  banking  organizations  have 
in  place  adequate  "Know  Your 
Customer"  programs.  In  a  supplemental 
document  to  be  provided  at  the  time 
these  regulations  become  final,  the 
Board,  in  coordination  with  the  other 
federal  bank  supervisory  agencies,  wrill 
provide  detailed  guidance  on  specific 
steps  that  banking  organizations  may 
consider  taking  as  they  implement  the 


regulations.  The  guidance  is  not 
intended  to  provide  additional 
interpretive  explanations  of  the 
regulations,  but  rather  it  will  provide 
concrete  examples  of  proven  effective 
means  to  accomplish  the  requirements 
of  the  regulations,  such  as  identifying 
customers  and  monitoring  customer 
transactions.  The  Board  believes  that 
this  approach  wdll  strike  an  appropriate 
balance  that  responds  to  requests  for 
additional  guidance  in  this  area  while 
preserving  the  flexibility  for  each 
institution  to  take  steps  appropriate  for 
its  customers. 

In  order  to  ensure  the  effective 
implementation  of  "Know  Your 
Customer"  programs  at  each  of  the 
domestic  and  foreign  banking 
organizations  supervised  by  the  Board, 
the  proposal  also  implements  the 
provisions  of  Section  8(s)(l)  of  the 
Federal  Deposit  Insurance  Act,  as 
amended  (12  U.S.C.  1818(s)(l)).  The 
"Know  Your  Customer"  programs 
required  by  this  proposal  would  be  part 
of  the  Bank  Secrecy  Act-related 
procediues  required  to  be  adopted  by 
the  domestic  and  foreign  banking 
organizations  supervised  by  the  Board. 

Authority  to  Issue  Regulations 

The  proposed  regulations  eire 
authorized  piu^uant  to  the  Board's 
statutory  authority  under  Section  8(s)(l) 
of  the  Federal  Deposit  Insurance  Act,  as 
amended  by  Section  2596(a)(2)  of  the 
Crime  Control  Act  of  1990  (Pub.L.  101- 
647),  which  requires,  inter  alia,  the 
Board  to  issue  regulations  requiring 
state  member  banks,  as  well  as  other 
domestic  and  foreign  banking 
organizations  operating  in  the  United 
States  supervised  by  the  Board,  to 
estabUsh  and  maintain  internal 
procedures  reasonably  designed  to 
ensure  and  monitor  compliance  with 
the  Bank  Secrecy  Act.  Effective  "Know 
Your  Customer"  programs  serve  to 
facilitate  compliance  with  the  Bank 
Secrecy  Act. 

The  regulations  are  also  being 
proposed  under  the  Board's  general 
authority  to  prevent  unsafe  and 
unsound  practices  and  to  adopt 
regulations  defining  safe  and  sound 
conduct  for  banking  organizations  under 
its  supervision,  as  well  as  under  the 
Board's  authority  to  prescribe  specific 
operational  and  managerial  standards 
for  banks,  as  set  forth  in  12  U.S.C. 
1831p-l(a)(2). 

Proposal 

The  Board  proposes  to  revise  12  CFR 
Parts  208,  211,  and  225  by  requiring 
state  member  banks,  certain  bank 
holding  companies  and  their  nonbank 
subsidiaries,  U.S.  branches  and  agencies 


and  nonbank  subsidiaries  of  foreign 
banks,  and  Edge  and  Agreement 
corporations  (collectively  referred  to  as 
a  "bank"  or  "banks")  to  develop  and 
implement  a  "Know  Your  Customer" 
program  within  their  institutions.^ 

Tne  requirements  of  the  "Know  Your 
Customer"  program  are  set  out  in 
general  terms,  reflecting  the  Board's 
view  that  a  "Know  Your  Customer" 
program  that  is  appropriate  for  one 
institution  may  not  be  appropriate  for 
another.  Under  the  proposed 
regulations,  the  Board  would  expect 
each  banking  organization  to  design  a 
program  that  is  appropriate  to  that 
organization,  given  its  size  and 
complexity,  the  nature  and  extent  of  its 
activities,  its  customer  base  and  the 
levels  of  risk  associated  with  its  various 
customers  and  their  transactions.  The 
Board  believes  that  this  approach  is 
preferable  to  a  detailed  regulation  that 
imposes  the  same  Ust  of  specific 
requirements  on  every  organization 
regardless  of  its  specific  circumstances 
•or  situation. 

The  Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  InsLuance 
Corporation,  the  Office  of  Thrift 
Supervision  and  the  National  Credit 
Union  Administration  are  proposing  to 
adopt  substantially  similar  regulations 
covering  national  banks,  federal 
branches  and  agencies  of  foreign  banks, 
state  nonmember  banks,  insured  state 
chartered  branches  of  foreign  banks, 
savings  associations  and  credit  unions, 
respectively.  The  Board  expects  that 
federal  regulators  of  non-bank  financial 
institutions,  such  as  broker-dealers,  will 
propose  similar  rules  in  the  future. 

Tne  Boeird  proposes  to  add  a  new 
paragraph  (d)  to  section  208.63  of 
Regulation  H  of  the  Board  (12  CFR 
208.63).  New  paragraph  208.63(d) 
describes  the  requirements  for  a  "Know 
Yoiu-  Customer  Program"  at  a  state 
member  bank.  New  sections  211.8(b) 
and  211.24(f)(2)  of  the  Board's 
Regulation  K  and  new  section  225.4(g) 
of  the  Board's  Regulation  Y  make  all  of 
section  208.63  of  the  Board's  Regulation 
H,  including  the  new  "Know  Your 
Customer"  provisions  of  section 
208.63(d),  applicable  to  Edge  and 
Agreement  corporations,  the  U.S. 
branches  and  agencies  of  foreign  banks 
(except  a  federal  branch  or  federal 
agency  or  a  state  branch  that  is  insured 
by  the  Federal  Deposit  Insurance 
Corporation),  and  certain  bank  holding 


^  Generally,  the  "Know  Your  Customer" 
requirements  set  forth  in  this  proposal  will  be 
applicable  only  to  those  bank  holding  companies 
and  their  nonl»nk  subsidiaries  that  engage  in 
business  activities  or  transactions  with  the  public 
and  that  are  involved  with  the  receipt  or  disbursal 
of  customer  funds. 


67518 


Federal  Register /Vol.  63.  No.  234 /Monday,  December  7,  1998 /Proposed  Rules 


companies  and  their  nonbank 
subsidiaries,  respectively. 

Section-by-Section  Analysis 

Section  208.63 — Procedures  for 
Monitoring  Bank  Secrecy  Act 
Compliance 

Paragraph  (d)(1) — Purpose 

The  proposal  makes  it  clear,  by 
delineating  the  purposes  for  which  a 
"Know  Your  Customer"  program  should 
be  developed,  that  it  is  in  each  bank's 
own  best  interest  to  establish  and 
implement  such  a  program.  The  creation 
of  a  "Know  Your  Customer"  program  is 
intended  to  protect  the  reputation  of  the 
bank;  facilitate  the  bank's  compliance 
writh  all  apphcable  statutes  and 
regulations  (including  the  Bank  Secrecy 
Act  and  the  Board's  suspicious  activity 
reporting  regulations)  and  with  safe  and 
sound  banking  practices;  and  protect  the 
bank  from  becoming  a  vehicle  for  or  a 
victim  of  illegal  activities  perpetrated  by 
its  customers. 

Paragraph  {d)(2}— Definitions 

Because  the  text  of  the  proposed 
regulations  is  set  forth  in  Regulation  H, 
the  term  "bank"  is  defined  to  mean  a 
state  member  bank.  Regulations  K  and  Y 
will  incorporate  by  reference  the  "Know 
Your  Customer"  provisions  from 
Regulation  H  without  repeating  the 
entire  text  of  the  regulations  and  make 
them  applicable  to  bank  holding 
companies  and  their  nonbank 
subsidiaries,  foreign  banks  operating  in 
the  United  States  that  are  subject  to  the 
Bank  Holding  Company  Act  and  their 
nonbank  subsidiaries  operating  in  the 
United  States,  Edge  corporations. 
Agreement  corporations,  and  branches 
and  agencies  of  foreign  banks  in  the 
United  States,  subject  to  Regulations  K 
and  Y.  In  most  instances,  however, 
banking  organizations  that  do  not 
engage  in  business  transactions  with  the 
pubUc  will  be  excluded  from  the 
definition  of  bank,  as  set  forth  in 
paragraph  (d)(2).  For  example,  shell 
bank  holding  companies  that  solely  own 
or  control  the  shares  of  their  subsidiary 
banks  or  thrifts  and  nonbank 
subsidiaries  of  bank  holding  companies 
that  operate  solely  to  service  the 
activities  of  their  affiliates  and.  in  so 
doing,  do  not  interact  in  any  manner 
with  any  pubhc  customers  will  not  be 
covered  by  this  proposal.  In  addition, 
the  proposed  regulations  will  not  apply 
to  credit  card  banks,  bankers  banks  or 
other  banks  that  operate  solely  to 
service  the  activities  of  their  affiliates. 

The  proposed  regulations  define  the 
term  "customer"  as  the  person  or  entity 
who  has  an  account  involving  the 
receipt  or  disbursal  of  funds  at  a  bank 


and  any  other  person  or  entity  on  behalf 
of  whom  such  an  account  is  maintained. 
The  term  encompasses  direct  and 
indirect  beneficiaries  of  deposit,  loan 
and  other  accounts  that  involve  the 
receipt  or  disbursal  of  funds.  The  term 
also  encompasses  a  person  or  entity 
who  owns  or  is  represented  by  the 
customer.  Under  this  definition,  a 
"customer"  would  include  an 
accountholder,  a  beneficial  owner  of  an 
account  or  a  borrower  and  could 
include  the  beneficiary  of  a  trust,  an 
investment  fund,  a  pension  fund  or 
company  whose  assets  are  managed  by 
an  asset  manager,  a  controlling 
shareholder  of  a  closely  held 
corporation  or  the  grantor  of  a  trust 
established  in  an  off-shore  jurisdiction. 
The  term  "customer"  is  not  meant  to 
include  receipt  of  services  from  the 
bank  for  which  no  transaction  involving 
the  receipt  or  disbursal  of  customer 
funds  occurs,  such  as  a  bank's  provision 
of  safe  deposit  boxes. 

Paragraph  (d)(3)— Establishment  of 
Know  Your  Customer  Program 

This  section  of  the  proposed 
regulations  requires  that  each  bank 
supervised  by  the  Board  establish  a 
"Know  Your  Customer"  program  by 
April  1,  2000.  Additionally,  this  section 
of  the  proposal  will  require  that  the 
"Know  Your  Customer"  program  be 
reduced  to  writing  and  approved  by  the 
board  of  directors  of  the  bank,  or  a 
committee  thereof,  and  the  approval 
recorded  in  the  official  minutes  of  the 
board.  For  the  U.S.  offices  of  foreign 
banks,  such  approval  may  be  obtained 
from  the  highest  level  management 
official  in  the  United  States. 

Paragraph  (d)(4)— Contents  of  Know 
Your  Customer  Program 

This  section  of  the  proposed 
regulations  sets  forth  the  specific 
requirements  for  the  contents  of  the 
"Know  Your  Customer"  program.  Banks 
vary  considerably  in  the  way  in  which 
they  conduct  their  business  on  a  day-to- 
day basis.  Therefore,  the  Board  believes 
that  to  impose  regulations  that  simply 
require  each  bank  to  follow  a  pre- 
designed, standardized  checklist  would 
not  be  appropriate.  The  proposed 
regulations  allow  each  bank  to  develop 
and  delineate  a  system  that  will 
comprise  the  "Know  Your  Customer" 
program,  consistent  with  the  banking 
practices  of  the  particular  bank  that, 
when  followed  by  the  bank,  will 
effectively  meet  the  requirements  and 
goals  of  the  regulations.  This  will  allow 
each  bank  to  design  a  "Know  Your 
Customer"  program  specifically  suited 
to  its  own  situation  that  appropriately 
reflects  the  size  and  complexity  of  the 


bank,  the  types  of  customers  it  serves 
and  the  natuj^  and  extent  of  their 
activities  at  the  bank. 

Additionally,  this  section  recognizes 
that  each  bank's  "Know  Your 
Customer"  program  may  vary 
depending  on  the  nature  of  the  specific 
activity,  the  type  of  customers  involved, 
the  size  of  the  transactions  and  other 
factors  that  reflect  the  bank's  assessment 
of  the  risk  presented.  This  section 
recognizes  that  it  may  be  beneficial  for 
banks  to  classify  customers  into  varying 
risk-based  categories  that  the  banks  can 
use  in  determining  the  amount  and  type 
of  information,  documentation  and 
monitoring  that  is  appropriate.  While 
these  proposed  regulations  wall  provide 
banking  organizations  with  substantial 
flexibility  in  devising  an  appropriate 
"Know  Your  Customer"  program,  the 
Board  believes  that  all  "Know  Your 
Customer"  programs  should  contain 
certain  critical  featiues,  which  are  set 
forth  herein. 

Paragraph  (d)(4)(i)  of  the  proposed 
regulations  also  requires  that  the  "Know 
Your  Customer"  program  delineate 
acceptable  docimientation  requirements 
and  the  due  diligence  procedures  the 
bank  will  follow  in  meeting  the 
requirements  of  the  proposed 
regulations.  The  delineation  of  this 
information  in  the  "Know  Your 
Customer"  program  will  ensure  that  the 
same  standards  are  applied  throughout 
the  bank  and  will  inform  auditors  and 
examiners  of  the  bank's  estabUshed 
standards  for  review  of  customer 
information. 

Paragraph  (d)(4)(ii)  of  the  proposal 
sets  forth  the  minimum  requirements  fdr 
an  acceptable  "Know  Your  Customer" 
program.  The  proposed  regulations 
require  that,  rather  than  following  a 
"checklist"  approach,  a  bank  may 
develop  a  "system"  designed  to  meet 
the  basic  requirements  of  the 
regulations.  The  system  approach 
allows  each  bank  to  design  its  own 
program,  in  accordance  with  its  own 
business  practices,  that  will  best  suit  the 
bank.  While  this  places  some  burden  on 
the  bank  to  develop  the  specifics  of  the 
"Know  Your  Customer"  program,  such 
an  approach  recognizes  that  each  bank 
conducts  business  in  accordance  with 
its  owm  policies,  procedures,  goals  and 
objectives.  The  "Know  Your  Customer" 
program,  in  order  to  be  the  most 
effective,  must  be  developed  and 
implemented  with  the  bank's  regular 
and  ordinary  business  practices  in 
mind.  Potentially,  there  can  be  a  variety 
of  ways  in  which  a  "Know  Your 
Customer"  program  can  be  established 
and  operated  to  best  meet  the  needs  of 
the  bank  while  fulfiUing  the 
requirements  of  the  regulations. 
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iparagraph  (d)(4)(ii)(A)  of  the  proposed 
regulations  requires  that  the  "Know 
Your  Customer"  program  provide  a 
system  for  determining  the  identity  of 
customers  maintaining  accounts  at  the 
bank,  as  defined.  It  is  imperative  that  a 
bank  establish,  to  its  own  satisfaction, 
that  it  is  dealing  with  a  legitimate 
person,  whether  the  person  is  a  natural 
person,  corporation  or  other  business 
entity.  The  nature  and  extent  of  the 
identification  process  should  be 
commensurate  with  the  types  of 
transactions  anticipated  by  the  customer 
and  the  risks  associated  with  such 
transactions. 

The  Board  does  not  believe  that  it  is 
practicable  for  a  financial  institution  to 
conduct  a  large-scale  information 
request  from  all  its  existing  customers. 
Rather,  the  Board  contemplates  that  a 
financial  institution  will  be  able  to 
comply  with  the  proposed  regulation 
with  respect  to  its  existing  customers  by 
determining  their  normal  and  expected 
transactions  using  available  account 
data,  monitoring  their  transactions  for 
potentially  suspicious  activities,  and 
obtaining  and  docujnenting  additional 
information  from  them  in  order  to 
explain  unusual  transactions  or  when 
otherwise  needed.  However,  for  some 
customers,  depending  on  the  severity  of 
the  risk  associated  with  such  customers 
and  their  transactions,  it  may  be 
necessary  to  fulfill  all  of  the 
requirements  of  these  regulations  as  if 
these  were  new  customers. 

The  identity  of  a  prospective 
customer  should  be  satisfactorily 
established  before  a  customer 
relationship  with  the  bank  is 
permanently  established.  If  a 
prospective  customer  refuses  to  provide 
any  of  the  requested  information  the 
customer  relationship  should  not  be 
established.  Similarly,  if  additional  or 
follow-up  information  is  not 
forthcoming  consideration  should  be 
given  to  terminating  the  relationship. 

The  best  identification  documents 
available  for  verifying  the  identity  of 
prospective  customers  are  those  which 
are  the  most  difficult  to  obtain  ilUcitly 
and  the  most  difficult  to  counterfeit.  No 
single  form  of  identification  can  be 
guaranteed  to  be  genuine,  however,  and, 
therefore,  the  identification  process 
should  be  cumulative,  obtaining  enough 
information  and  documentation  to 
assure  the  bank  that  it  has  properly 
identified  the  prospective  customer. 

As  an  example,  an  integral  part  of  the 
identification  process  should  be  the 
prospective  customer's  address  or  place 
of  business  and  telephone  number. 
Verification  of  this  information  for  some 
customers  could  include  physical 
observation  of  the  location  at  the 


address  provided  and  return  telephone 
calls,  or  "call  backs,"  to  determine  the 
authenticity  of  the  telephone  number 
provided.  Extra  consideration  may  be 
required  when  it  is  determined  that  a 
prospective  customer  is  situated  outside 
of  the  area  normally  served  by  the  bank. 

The  identification  process  for  natural 
persons  wishing  to  estabUsh  a  customer 
relationship  should,  when  appropriate 
and  practicable,  include  the  review  of 
appropriate  identification 
documentation.  In  these  instances, 
acceptable  forms  of  documentation 
should  include  within  the  document  a 
photograph  and  description  of  the 
individual,  along  with  the  signature  of 
the  individual.  The  documentation 
should  also  be  easily  recognizable 
identification  issued  by  a  government 
entity.  While  not  an  exhaustive  list, 
some  examples  of  acceptable 
identification  documentation  could 
include:  driver's  license  with 
photograph  issued  by  the  State  in  which 
the  bank  is  located;  ^  State  identity  card 
with  photograph  issued  by  the  State  in 
which  the  bank  is  located;  and  United 
States  passport  or  alien  registration 
card.  (Dther  forms  of  identification, 
while  not  sufficient  to  be  used  without 
corroboration,  are  satisfactory  as  forms 
of  secondary  identification  that  could  be 
used  in  conjunction  with  the  types  of 
identification  documentation  described 
above  to  assist  in  identifying  or 
verifying  the  identity  of  the  prospective 
customer.  Some  examples,  again  while 
not  an  exhaustive  list,  could  include: 
employer  identification  card;  student 
identification  card;  out-of-State  driver's 
license;  credit  card;  and  current  utility 
bills  from  place  of  residence.  At  a 
minimum,  the  accepted  forms  of 
identification  should  be  recorded  and,  if 
no  legal  impediment  exists,  duplicated 
and  maintained  in  the  customer's  "file" 
at  the  bank. 

Similarly,  for  prospective  corporate  or 
business  customers,  the  customer 
identification  process  should  include 
the  review  of  appropriate 
documentation  that  allows  for  a  means 
to  verify  that  the  corporation  or  other 
business  entity  does  exist  and  does 
engage  in  the  business,  as  stated.  In 
establishing  the  identity  of  a  corporate 
or  business  customer,  the  prospective 
customer  should  provide  evidence  of 
legal  status,  such  as  an  incorporation 
document,  a  partnership  agreement, 
association  documents,  or  a  business 
license.  In  some  instances,  it  may  also 
be  necessary  to  obtain  information  on 


'  For  customers  that  are  located  in  a  multi-state 
regional  area,  such  as  the  Washington.  D.C. 
metropolitan  region,  which  encomfwsses  parts  of 
Maryland  and  Virginia,  identification  documents 
from  a  neighboring  state  would  be  acceptable. 


the  controlling  owners  of  the  business 
or  legal  entities.  Additionally,  the 
prospective  customer  should  provide  a 
financial  statement  of  the  business,  a 
description  of  the  business  to  include 
such  information  as  whether  the 
business  is  in  the  wholesale  or  retail 
markets,  and  a  description  of  the 
business's  primary  area  of  trade.  It  also 
may  be  appropriate  to  obtain 
information  related  to  customers  and 
suppliers  of  the  prospective  customer 
for  purposes  of  verifying  information 
presented  by  the  prospective  customer. 
At  a  minimum,  all  documentation 
reviewed,  as  well  as  verifications  of  the 
information  contained  therein,  should 
be  recorded  and  maintained  within  the 
customer's  "file"  at  the  bank. 

Any  practice  of  a  bank  that  allows  for 
the  establishment  of  a  customer 
relationship  without  face  to  face  contact 
with  bank  personnel,  such  as  banking 
by  mail  or  Internet  banking,  poses 
difficulties  in  the  identification  of  the 
prospective  customer  by  use  of  the 
traditionally  accepted  practice  of 
obtaining  identification  documentation 
to  include  photographic  identification. 
Even  though  photographic  identification 
in  such  circumstances  will  be 
impractical,  other  accepted  means  of 
identifying  a  customer  are  still  viable.  In 
suck  circumstances,  special  care  should 
be  given  to  verification  of  address  and 
telephone  number,  as  well  as  the  use  of 
commercially  available  data  to  compare 
such  items  as  name  with  date  of  birth 
and  social  security  number. 

Introductions  or  referrals  of 
prospective  customers  by  established 
customers  of  the  bank,  while  extremely 
valuable  in  providing  background 
information  about  the  prospective 
customer,  cannot  take  the  place  of 
identification  requirements  that  should 
be  set  forth  in  the  bank's  "Know  Your 
Customer"  program.  Details  regarding 
the  introduction  or  referral  should  be 
documented  so  that  the  information 
obtained  can  be  effectively  used  to  assist 
in  the  verification  of  the  prospective 
customer. 

The  proposed  regulations  allow  each 
banjfr  to  determine  what  documentation 
will  be  appropriate  and  acceptable  in 
light  of  circumstances  regarding  that 
particular  bank.  If  the  identification 
process  will  allow  for  the  possibiUty  of 
exceptions  to  the  established  practice, 
for,  as  an  example,  accounts  being 
established  for  senior  citizens  or  minors, 
the  possible  exceptions  should  be 
delineated  within  the  "Know  Your 
Customer"  program. 

Heightened  interest  in  the  marketing 
of  private  banking  activities  by  banks,  as 
well  as  the  heightened  interest  by 
banking  customers,  in  the  benefits 
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derived  from  using  private  banking 
services  has  lead  to  a  demonstrable 
increase  in  the  number  of  private 
banking  clients. ••  As  the  market  for 
private  banking  grows,  so  does  the  level 
of  competition  among  institutions  that 
provide  private  banking  services. 
Accordingly,  there  is  increased  pressure 
to  obtain  new  customers,  increase  the 
assets  under  management,  and 
contribute  a  greater  percentage  to  the 
net  income  of  the  bank.*  Emphasizing 
customer  growrth,  without  adopting 
appropriate  procedures  to  understand  a 
customer's  personal  and  business 
background,  source  of  funds  and 
intended  use  of  the  private  banking 
services,  may  well  certainly  lead  to 
increased  reputational  and  legal  risks. 

Typically,  private  banking  customers 
make  use  of  such  account  vehicles  as 
personal  investment  companies  (PICs), 
trusts,  personal  mutual  investment 
funds,  or  are  clients  of  financial 
advisors.  The  establishment  of  such 
accoimts  serves  the  stated  purposes  of 
protecting  the  legitimate  confidentiality 
and  financial  privacy  of  the  customers 
that  use  such  accounts.  However,  banks 
need  to  identify  properly  the  beneficial 
owners  of  such  accounts,  through  an 
effective  "Know  Your  Customer" 
program.  Therefore,  "Know  Your 
Customer"  procedures  for  identifying 
the  beneficial  owners  of  such  accounts 
should  be  no  different  than  the 
procedures  for  identifying  other 
customers  of  the  bank.  Any  needed 
confidentiality  required  by  customers  of 
a  bank's  private  bank  can  be  addressed 
by  the  development  of  special 
protections  to  limit  access  to 
information  that  would  generally  reveal 
the  beneficial  owners  of  these  accounts.* 
Equally  important  is  the  identification 
of  beneficial  owTiers  of  assets  bought, 
sold  or  managed  through  a  relationship 
with  a  bank.  Such  transactions  often 
occur  at  the  behest  of  intermediaries, 
such  as  asset  managers,  who  may  or 
may  not  be  registered  investment 


*For  an  in-depth  discussion  of  private  (tanking 
and  sound  practices  associated  with  the 
administration  of  private  banlung  activities,  see  the 
July  1997  Guidance  on  Sound  Risk  Management 
Practices  Governing  Private  Banking  Activities, 
prepared  by  the  Federal  Reserve  Bank  of  New  York 
and  issued  by  the  Board  (hereinafter  referred  to  as 
the  "Sound  Practices  Paper").  The  Sound  Practices 
Paper  was  distributed,  or  made  available,  to 
banking  organizations  supervised  by  the  Board  by 
the  Federal  Reserve  Banks  pursuant  to  the  Board's 
Division  of  Banking  Supervision  and  Regulation  SR 
Letter  97-19  (SUP).  Copies  of  the  Sound  Practices 
Paper  and  SR  Letter  are  available  on  the  Board's 
public  Internet  web  site  (www.federalreserve.gov). 

'  See  Sound  Practices  Paper  at  page  2. 

*For  a  more  specific  discussion  of  suggested 
"Know  Your  Customer"  procedures  appropriate  for 
private  banking  operations  see  generaWy  Sound 
Practices  Paper. 


advisors,  who  deal  with  banks  on  behalf 
of  one  or  more  of  their  clients.  For 
purposes  of  the  proposed  regulations, 
the  "customer"  of  the  bank  in  these 
types  of  situations  would  include  the 
beneficiaries  of  the  transactions  and  not 
just  the  intermediaries.  The  extent  of  the 
information  regarding  the  customer  that 
may  be  necessary  to  fulfill  the  bank's 
"Know  Your  Customer"  obligations 
should  depend  on  a  risk-based 
assessment  of  the  customer  and  the 
transactions  that  will  occur,  such  as  the 
type,  duration  and  size  of  the 
transactions,  and  should  be  addressed 
within  the  bank's  "Know  Your 
Customer"  program. 

Ultimately,  the  amount  of  information 
necessary  to  identify  adequately  the 
beneficial  owner  of  an  account  should 
be  the  result  of  a  risk  assessment  of  the 
customer  and  the  intended  transactions 
of  the  customer.  The  bank's  "Know 
Your  Customer"  program  should 
provide  the  flexibility  to  group  or 
categorize  customers  in  a  manner  that 
allows  the  bank  to  better  determine  the 
amount  of  information  necessary  for 
such  groups  or  categories.  In  some 
instances,  however,  it  may  not  be 
necessary  to  determine  the  identity  of 
the  beneficiaries  of  the  bank's 
customers,  because  the  identity  of  these 
customers  has  already  been 
satisfactorily  established.  For  example, 
if  the  bank's  customer  is  a  widely-held 
mutual  fund  or  asset  management  fund, 
a  bank  does  not  have  to  "know"  all  of 
the  customer's  shareholders  and 
certainly  does  not  have  to  monitor  the 
shareholders'  individual  transactions 
that  may  occur  through  the  bank. 
Similarly,  in  the  event  that  a  bank's 
customer  is  a  financial  institution 
supervised  by  the  Board  or  another 
federal  or  state  financial  institutions 
supervisory  agency  and  the  bank  is 
acting  as  an  intermediary  for  the 
financial  institution  that  is  the  bank's 
customer  in  such  activities  as  check 
clearing  or  funds  transfer  processing, 
the  bank  is  imder  no  obligation  to 
"know"  the  customers  of  the  financial 
institution  or  monitor  the  transactions 
of  the  financial  institution's  customers. 
On  the  other  hand,  if  the  bank's 
customer  is  a  mutual  fund  established 
in  an  off-shore  jurisdiction  that  has  a 
limited  number  of  shareholders,  the 
bank  will  be  required  to  "know"  the 
customers  of  the  mutual  fund. 

Paragraph  (d)(4)(ii)(B)  of  the  proposed 
regulations  requires  that  the  "Know 
Your  Customer"  program  provide  a 
system  for  determining  the  source  of 
funds  of  customers.  An  effective  "Know 
Your  Customer"  program  requires  that  a 
bank  understand  the  nature  and  source 
of  the  funds  being  placed  in  the  bank  by 


the  customer  including  the  types  of 
instruments  used  and  from  where  the 
funds  or  assets  were  derived  or 
generated.  Under  standards  that 
currently  exist  in  criminal  law,  failure 
to  obtain  knowledge  that  is  readily 
available,  such  as  the  source  of  funds  of 
a  particular  customer,  because  of  a 
desire  to  avoid  the  perceived 
embarrassment  of  having  to  obtain  such 
information,  can  lead  to  the  prosecution 
for  a  money  laundering  violation  when 
it  is  later  determined  that  the  funds  in 
question  were  derived  from  iUicit 
activity.^  Adoption  of,  and  adherence  to, 
a  "Know  Your  Customer"  program  can 
substantially  minimize  the  risks  to  a 
bank. 

For  purposes  of  determining  and 
documenting  the  source  of  funds,  the 
amount  of  information  necessary  can 
depend  on  the  type  of  customer  in 
question.  As  an  example,  for  a  majority 
of  retail  banking  customers  that 
maintain  transaction  accoimts.  where 
practically  the  only  source  of  funds 
comes  from  payroll  deposits,  it  is  a 
relatively  simple  task  to  identify  and 
document  the  source  of  funds  as  payroll 
deposits.  On  the  other  hand,  a  more 
detailed  analysis,  with  a  more  extensive 
docimientation  process,  would 
necessarily  be  required  for  high  net 
worth  customers  with  multiple  deposits 
from  a  variety  of  sources.  For  these 
reasons,  among  others,  it  may  be 
beneficial  for  banks  to  classify 
customers  into  varying  categories,  based 
on  such  factors  as  the  types  of  accounts 
meiintained  and  the  types  of  transactions 
conducted  and  the  potential  risk  of 
illicit  activities  associated  ■with  such 
accounts  and  transactions.  Banks  could 
then  develop  procedures,  as  part  of  the 
"Know  Your  Customer"  programs,  to 
obtain  necessary  information  and 
documentation  based  on  the  risk 
assessment  for  the  various  categories  or 
classes  established  by  a  bank. 

Paragraph  (d)(4)(iiJ(C)  of  the  proposed 
regulations  requires  that  the  "Know 
Your  Customer"  program  provide  a 
system  for  determining  customers" 
normal  and  expected  transactions 
involving  the  bank.  The  primary 
objective  of  such  a  process  is  to  enable 
the  bank  to  predict  with  relative 
certainty  the  types  of  transactions  in 
which  a  customer  is  likely  to  be 
engaged.  Without  an  understanding  of 
the  normal  and  expected  transactions  of 
the  customers  of  the  bank  is  virtually 
impossible  to  determine  if  any 
particular  transaction  conducted  by  a 
customer  is  suspicious. 

Understanding  a  customer's  normal 
and  expected  transactions  is  not  a  task 
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'  See  18  U.S.C.  1956  and  1957. 
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that  can  be  accomplished  entirely  at  the 
inception  of  the  accoimt  relationship. 
While  it  should  be  a  simple  task  to 
obtain  and  record  information  as  to  a 
customer's  expectations  at  the  time  of 
account  opening,  only  after  reviewing 
the  customer's  activity  for  a  given 
period  of  time  can  a  determination  as  to 
the  customer's  normal  transactions  be 
made.  For  this  reason,  effective  "Know 
Your  Customer"  procedures  for 
determining  the  normal  and  expected 
transactions  for  a  beink's  customers 
should  envision  an  amount  of  time 
adequate  to  make  these  assessments. 

The  "Know  Your  Customer" 
procedures  for  determining  normal  and 
expected  transactions  should  also  take 
into  consideration  the  type  of  account 
that  is  being  established.  As  an  example, 
a  demand  deposit  account  associated 
with  a  payroll  deposit  wrill  not  require 
an  inordinate  effort  to  determine  that 
the  customer  will,  most  likely,  use  the 
accoimt  for  ordinary  living  expenses 
and  the  deposit  of  the  customer's  salary. 
Conversely,  a  business  account  or  an 
account  maintained  by  a  private 
banking  customer  may  require  a  more 
in-depth  analysis  of  the  customer's 
intended  use  of  the  account  coupled 
with  a  heightened  ongoing  review  of 
account  activity  to  determine  if,  in  fact, 
the  customer  has  acted  in  accordance 
with  the  expectations  developed  at  the 
inception  of  the  account  relationship. 

Paragraph  (d)(4)(ii)(D)  of  the  proposed 
regulations  requires  that  the  "Know 
Your  Customer"  program  provide  a 
system  for  monitoring,  on  an  ongoing 
basis,  the  transactions  conducted  by 
customers  to  determine  if  their 
transactions  are  consistent  with  the 
normal  and  expected  transactions  for 
particular  customers  or  for  customers  in 
the  same  or  similar  categories  or  classes. 
The  proposed  regulations  do  not  require 
that  every  transaction  of  every  customer 
be  reviewed  on  a  daily  basis.  However, 
banks  must  develop  and  implement 
effective  monitoring  systems, 
commensurate  with  the  risks  presented 
by  the  types  of  accounts  maintained  at 
the  bank  and  the  types  of  transactions 
conducted  through  those  accounts. 

The  Board  is  not  suggesting  that  banks 
niust  expend  considerable  resources  to 
purchase  sophisticated  computer 
hardware  or  software  as  a  means  of 
complying  with  the  proposed 
regulations.  The  effectiveness  of  the 
monitoring  system  of  a  bank's  "Know 
Your  Customer"  program  will  be  based 
on  that  particular  bank's  ability  to 
monitor  transactions  consistent  with  the 
volume  and  types  of  transactions 
conducted  at  the  bank. 

There  are  numerous  means  by  which 
a  system  can  be  developed  to  carry  out 


the  ongoing  monitoring  of  the 
transactions  being  conducted  by  the 
customers  of  the  bank.  Therefore,  it 
would  be  appropriate  for  a  bank  to 
design  a  monitoring  system  that  would 
correspond  to  the  risk  associated  with 
the  types  of  accoimts  maintained  and 
the  types  of  transactions  conducted 
through  those  accounts. 

The  design  of  such  a  monitoring 
system,  for  example,  could  involve  the 
classification  of  accoimts  into  various 
categories  based  on  such  factors  as  the 
type  of  account,  the  types  of 
transactions  conducted  in  the  various 
types  of  accounts,  the  size  of  the 
account,  the  number  and  size  of 
transactions  conducted  through  the 
account,  and  the  risk  of  illicit  activity 
associated  with  the  type  of  account  and 
the  transactions  conducted  through  the 
account.  For  certain  classes  or  categories 
of  accounts,  which  may  be  the  majority 
of  accounts  at  some  banks,  it  may  be 
sufficient  for  an  effective  monitoring 
system  to  establish  peirameters  for 
which  the  transactions  within  these 
accounts  will  normally  occur.  Rather 
than  monitoring  each  transaction,  an 
effective  monitoring  system  could  entail 
monitoring  only  for  those  transactions 
that  exceed  the  established  parameters 
for  that  particular  class  or  category  of 
accounts.  Under  the  proposed 
regulations,  a  bank's  determination  as  to 
how  to  monitor  its  various  accounts 
based  on  the  risks  associated  with  those 
accounts  ■will  be  given  great  deference 
by  the  Board. 

In  many  instances,  monitoring  is 
already  occurring.  As  an  example, 
monitoring  of  transactions  already 
occurs  as  a  means  of  complying  with 
existing  suspicious  activity  reporting 
regulations.  Similarly,  monitoring 
occurs  for  such  things  as  large  cash 
transactions,  check  kiting  and  attempted 
withdrawals  from  accounts  with 
insufficient  funds  or  fi-om  closed 
accounts. 

For  other  categories  or  classes  of 
accounts,  it  may  be  necessary  to  monitor 
most,  if  not  all,  transactions  conducted. 
One  such  example  are  transactions 
conducted  by  private  banking 
customers.  As  a  general  proposition, 
transactions  of  private  banking 
customers  usually  involve  large  sums  of 
money.  For  this  reason  alone,  it  is 
important  that  a  bank  understands  the 
nature  of  these  transactions  and  reviews 
these  transactions  to  ensure  that  the 
transactions  are  consistent  with  the 
normal  and  expected  transactions  for 
that  particular  customer  or  for 
customers  in  the  same  or  similar 
categories  or  classes.  It  is  the  Board's 
experience  that  relationship  managers 
are  very  aware  of  transactions 


conducted  by  a  private  banking 
cuslbmer  and,  in  most  instances,  assist 
the  private  banking  customer  in 
conducting  the  transactions.  Therefore, 
there  should  be  little,  if  any,  hardship 
associated  with  reviewing  transactions 
to  ensure  that  they  are  consistent  with 
the  normal  and  expected  transactions 
for  that  particular  customer. 

Many  oanks  already  engage  in 
sufficient  accoimt  monitoring  activities. 
These  practices  should  be  formalized  in 
a  sound  "Know  Your  Customer" 
program,  which  will  ensure  that  banks 
have  identified  and  implemented 
procedures  that  adequately  monitor  a 
broad  range  of  account  activity  while 
providing  flexibility  in  defining  the 
requisite  monitoring  activity  in  light  of 
the  risks  associated  with  particular 
customers  and  the  transactions  being 
conducted. 

Paragraphs  (d)(4)(ii)(E)  of  the 
proposed  regulations  require  that  the 
"Know  Your  Customer"  program 
provide  a  system  for  determining  if  a 
transaction  is  suspicious  and  making  a 
report,  when  necessary,  in  accordance 
with  the  Board's  suspicious  activity 
reporting  regulations.  In  identifying 
reportable  transactions,  a  bank  should 
not  conclude  that  every  transaction  that 
falls  outside  what  is  expected  for  a 
giv9n  customer,  or  for  categories  or 
classes  of  customers,  should  be 
reported.  Rather,  a  bank  should  focus  on 
patterns  of  inconsistent  transactions  and 
isolated  transactions  that  present  risk 
factors  that  warrant  further  review. 

Paragraph  (d)(5) — Compliance  With 
Know  Your  Customer  Program 

Paragraph  (d)(5)  of  the  proposed 
regulations  sets  forth  the  requirements  a 
bank  must  follow  to  ensure  that  it  is  in 
compliance  with  its  "Know  Your 
Customer"  program.  The  requirements 
include  that  a  bank  provide  for  and 
document  a  system  of  internal  controls 
to  ensure  ongoing  compliance,  as  well 
as  provide  for  and  document 
independent  testing  for  compliance 
with  the  "Know  Your  Customer" 
program.  Additionally,  the  bank  must 
designate  an  individual  responsible  for 
coordinating  and  monitoring  day-to-day 
comphance  and  provide  for  and 
document  training  to  all  appropriate 
personnel  of  the  content  and 
requirements  of  the  "Know  Your 
Customer"  program. 

Paragraph  (d)(6) — Availability  of 
Documentation 

Paragraph  (d)(6)  of  the  proposed 
regulations  requires,  for  all  accounts 
opened  or  maintained  in  the  United 
States,  that  all  information  and 
documentation  necessary  to  comply 
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with  the  regulations  be  made  available 
for  examination  and  inspection,  at  a 
location  specified  by  a  Board  or  Reserve 
Bank  representative,  within  48  hours  of 
a  request  for  the  provision  of  such 
information  and  documentation.  In 
instances  where  the  information  and 
documentation  is  at  a  location  other 
than  where  the  customer's  account  is 
maintained  or  the  financial  services  are 
rendered,  the  bank  must  include,  as  part 
of  its  "Know  Your  Customer"  program, 
specific  procedures  designed  to  ensure 
that  the  information  and  documentation 
is  reviewed  on  an  ongoing  basis  by 
appropriate  bank  personnel. 

Issues  may  arise,  on  occasion, 
concerning  whether  foreign  laws  permit 
a  bank  to  disclose  certain  customer 
information  to  bank  supervisory 
agencies,  such  as  the  Board.  The  Board 
believes  that  nondisclosure  provisions 
that  may  exist  in  foreign,  if  they  exist, 
should  not.  in  any  event,  present  a  bar 
to  the  disclosure  of  such  information 
and  documentation.  In  instances  where 
foreign  laws  have  been  raised  as 
creating  a  prohibition  to  the  disclosure 
of  information  that  is  required  by  the 
proposed  regulations,  the  Board's 
experience  is  that  the  information 
already  exists  within  the  banking 
organization  in  the  United  States 
because  the  information  is  used  by  the 
relationship  manager,  who  resides  in 
the  United  States,  as  well  as  other 
components  of  the  bank,  to  provide 
banking  services  to  the  customer. 
Moreover,  in  other  instances  where 
banks  have  raised  foreign  law  disclosure 
issues,  the  banks,  at  the  Board's 
suggestion,  have  obtained  from  their 
customers  waivers  to  any  perceived 
prohibition  to  disclosure  of  the 
information  and  docimientation. 
Therefore,  in  the  opinion  of  the  Board, 
there  is  no  prohibition  or 
insurmountable  bar  to  the  disclosure  of 
the  required  information  and 
documentation. 

Comments  Sought 

In  addition  to  other  comments  that 
commenters  may  feel  are  appropriate, 
the  Board  is  seeking  comments  specific 
to  the  following: 

1.  Whether  the  proposed  definition  of 
"customer"  is  sufficient  to  include  all 
persons  who  benefit  from  the 
transactions  conducted  at  the  bank, 
such  as  persons  who  establish  off-shore 
shell  companies  or  entities  or  otherwise 
conduct  their  business  through 
intermediaries. 

2.  Whether  the  proposed  definition  of 
"customer"  is  too  broad  and  will 
unnecessarily  include  persons  that  pose 
a  minimal  "Know  Your  Customer"  risk. 


3.  Whether  a  bank's  "Know  Your 
Customer"  program  should  apply  to  a 
bank's  counterparty  relationships  with 
respect  to  transactions  in  wholesale 
financial  markets  (e.g.,  sales  or 
purchases  involving  foreign  exchange  or 
securities)  and  correspondent  banking 
relationships  or  if,  in  such  markets,  a 
different  standard  than  that  applicable 
to  retail  relationships  would  be  more 
appropriate  and,  if  such  a  distinction  is 
appropriate,  how  the  definition  of 
"customer"  can  be  distinguished 
between  transactional  counterparty 
customers,  correspondents  and  retail 
customers. 

4.  Whether  the  proposed  regulations 
will  create  a  competitive  disadvantage 
vdth  respect  to  other  financial  sector 
entities  offering  similar  services  that 
may  not  be  subject  to  the  proposed 
regulations  (citing,  where  possible, 
specific  examples). 

5.  Whether  the  proposed  regulations 
will  create  a  competitive  disadvantage 
with  respect  to  other  financial  entities 
offering  similar  services  that  may  not  be 
subject  to  similar  regulations. 

6.  Whether  the  actual  or  perceived 
invasion  of  personal  privacy  interests  is 
outweighed  by  the  additional 
compliance  benefits  anticipated  by  this 
proposal. 

7.  Whether  there  would  be  a 
minimum  account  size  threshold  below 
which  the  "Know  Your  Customer" 
requirements  would  be  waived. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (RFA)  (5 
U.S.C.  605(b)),  the  initial  regulatory 
flexibility  analysis  otherwise  required 
under  section  603  of  the  RFA  (5  U.S.C. 
603)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  the  agency  publishes  such 
certification  and  a  succinct  statement 
explaining  the  reasons  for  such 
certification  in  the  Federal  Register 
along  with  its  general  notice  of 
proposed  rulemaking. 

The  Board  hereby  certifies  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
should  result  in  a  net  benefit  to  banks 
regardless  of  size  because  it  establishes 
uniform  rules  relating  to  the 
identification  of  customers  for  all 
banking  organizations  supervised  by  the 
Board.  Most  banking  organizations,  from 
small  to  large,  already  have  policies  and 
procedures  aimed  at  collecting, 
retaining  and  reviewing  the  types  of 
information  required  by  this  proposal. 


and  there  should,  thus,  be  little 
economic  impact  from  this  proposal. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l).  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  208,  211, 
and  225.  This  information  is  required  to 
evidence  compliance  with  section  8(s) 
of  the  Federal  Deposit  Insiuance  Act. 
The  recordkeepers  are  for-profit 
financial  institutions,  including  small 
businesses.  Records  must  be  retained  for 
five  years  for  inspection  under  the 
institution's  established  standards  for 
review  of  customer  information  and 
pursuant  to  the  Bank  Secrecy  Act. 

The  OMB  control  number  for  the 
information  collection  contained  in  the 
proposed  rule  is  7100-0212.  The  Board 
may  not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond 
to.  this  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

Recordkeepers  for  this  information 
collection  include  all  state  member 
banks.  U.S.  branches  and  agencies  of 
foreign  banks.  Edge  and  agreement 
corporations  supervised  by  the  Board, 
and  certain  bank  holding  companies 
and  nonbank  subsidiaries  of  bank 
holding  companies. »  The  Federal 
Reserve  estimates  there  vdll  be  3,500 
recordkeepers  in  the  first  year;  in 
subsequent  years,  the  recordkeepers  will 
consist  of  newly-chartered  institutions 
subject  to  the  rule.  The  majority  of  the 
paperwork  burden  associated  with  the 
proposed  rule  is  the  one-time  cost  of 
developing  a  plan  and  implementing 
vmtten  poUcies  and  procedures.  In  the 
normal  course  of  business,  most 
institutions  likely  already  have 
sufficient  information  about  their 
customers  in  their  files  and  would  only 
need  to  organize  and  review  such 
information.  Because  each  institution 
would  design  its  own  program  in 
accordance  with  its  owrn  business 
practices,  the  Federal  Reserve  estimates 
that  the  burden  of  the  proposed  rule 
would  vary  considerably  and  may  range 
from  ten  to  thirty  hours. 

The  proposed  rule  is  not  expected  to 
significantly  increase  the  ongoing 
annual  burden  for  the  recorcSceepers 
because  most  of  the  ongoing  burden  is 
inciured  and  accounted  for  under  other 
existing  information  collections. 
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»The  proposed  rule  will  not  apply  to  shell  bank 
holding  companies. 
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>  shell  bank 


Ongoing  costs  include  gathering  the 
required  information  about  customers 
(to  the  extent  that  the  bank  does  not 
already  possess  such  information), 
monitoring  customer  transactions,  and 
reporting  unusual  or  suspicious 
transactions.  Institutions  likely  perform 
most,  if  not  all,  of  these  tasks  currently 
as  part  of  their  fraud  prevention 
procedures,  as  part  of  their  monitoring 
of  transactions  for  reporting  on  the 
Department  of  the  Treasury's  Currency 
Transaction  Reports  (OMB  No.  1545- 
0183),  and  as  part  of  their  procedures  to 
detect  violations  or  suspicious  activity 
reported  on  the  Suspicious  Activity 
Report.  Because  the  records  would  be 
maintained  at  the  subject  organizations 
and  are  not  provided  to  the  Board,  no 
issue  of  confidentiality  under  the 
Freedom  of  hifonnation  Act  arises. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  acciuracy  of  the 
Board's  estimate  of  the  bvuden  of  the 
proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
buj'den  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  on  the  collection  of 
information  should  be  sent  to  Mary  M. 
McLaughlin,  Chief,  Financial  Reports 
Section,  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  IX  20551,  vnth 
copies  of  such  comments  to  be  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0212),  Washington,  DC  20503. 

List  of  Subjects 

12  CFR  Part  208 

Accoimting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance, 
Mortgages,  Reporting  and  recordkeeping 
[requirements,  Securities. 

\i2  CFR  Part  211 

I :  Exports,  Federal  Reserve  System, 
[Foreign  banking.  Holding  companies, 
|lh vestments.  Reporting  and 
iiecordkeeping  requirements. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking,  Federal 
lleserve  System,  Holding  companies. 


Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  parts  208,  211,  and  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  set  forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  12  CFR 
Part  208  continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36.  92a,  93a, 
248(a),  248(c),  321-338a,  37ld,  461,  481-486, 
601,  611,  1814,  1816,  1818,  1823(j),  1828(o). 
18310, 1831p-l,  3105,  3310,  3331-3351,  and 
3906-3909;  15  U.S.C.  78b,  781(b),  781(g), 
78l(i),  78o-4(c)(5),  78o-5,  78q,  78q-l,  and 
78w:  31  U.S.C.  5318;  42  U.S.C.  4012a,  4104a, 
4104b,  4106,  and  4128. 

2.  Section  208.63  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  208.63    Procedures 4or  monitoring  Bank 
Secrecy  Act  Compliance. 

*         *         •         •         * 

(d)  Know  your  customer  program — (1) 
Purpose.  This  paragraph  (d)  requires 
that  member  banks  establish  and 
regularly  maintain  procedures 
reasonably  designed  to  determine  the 
identity  of  their  customers,  as  well  as 
their  customers'  normal  and  expected 
transactions  and  sources  of  funds 
involving  the  bank.  These  procedures 
(referred  to  as  the  "Know  Your 
Customer"  program)  are  intended  to: 
protect  the  reputation  of  the  bank; 
faciUtate  the  bank's  compliance  with  ell 
applicable  statutes  and  regulations 
(including  the  Bank  Secrecy  Act  and  the 
suspicious  activity  reporting 
requirements  of  12  CFR  208.20)  and 
vdth  safe  and  sound  banking  practices; 
and  protect  the  bank  from  becoming  a 
vehicle  for  or  a  victim  of  illegal 
activities  perpetrated  by  its  customers. 
In  general,  the  "Know  Your  Customer" 
rules  apply  to  all  state  member  banks, 
however,  the  rules  do  not  apply  to 
credit  card  banks,  bankers'  banks,  or 
banks  that  operate  solely  to  service  the 
activities  of  their  affiliates. 

(2)  Definitions.  For  the  purposes  of 
this  paragraph  (d): 

(i)  Bank  means  a  state  member  bank, 
(ii)  Customer  means: 

(A)  Any  person  or  entity  who  has  an 
account  involving  the  receipt  or 
disbursal  of  funds  with  a  bank;  and 

(B)  Any  person  or  entity  on  behalf  of 
whom  such  an  account  is  maintained. 

(3)  Establishment  of  Know  Your 
Customer  program.  By  April  1,  2000, 
each  bank  shall  develop  and  provide  for 


the  continued  administration  of  a  Know 
Your  Customer  program.  The  Know 
Your  Customer  program  shall  be 
reduced  to  writing  and  approved  by  the 
board  of  directors  (or  a  committee 
thereof)  with  the  approval  recorded  in 
the  official  minutes  of  the  board. 

(4)  Contents  of  Know  Your  Customer 
program.  The  Know  Your  Customer 
program  may  vary  in  complexity  and 
scope  depending  on  different  categories 
or  classes  of  customers  estabUshed  by 
the  bank  and  the  potential  risk  of  illicit 
activities  associated  with  those 
customers'  accounts  and  transactions. 
Components  of  the  program  should 
include  the  following: 

(i)  Appropriate  documentation 
requirements  and  due  diligence 
procedures  established  by  the  bank  to 
comply  with  this  paragraph  (d);  and 

(ii)  A  system  for: 

(A)  Determining  the  identity  of  the 
bank's  new  customers  and  if  the  bank 
has  reasonable  cause  to  believe  that  it 
lacks  adequate  information  to  know  the 
identity  of  existing  customers, 
determining  the  identity  of  those 
existing  customers; 

(B)  Determining  the  customer's 
sources  of  fuiids  for  transactions 
involving  the  bank; 

(C)  E>etermining  the  particular 
customer's  normal  and  expected 
transactions  involving  the  bank; 

(D)  Monitoring  customer  transactions 
and  identifying  transactions  that  are 
inconsistent  with  normal  and  expected 
transactions  for  that  particular  customer 
or  for  customers  in  the  same  or  similar 
categories  or  classes,  as  established  by 
the  bank;  and 

(E)  Determining  if  a  transaction  is 
suspicious,  in  accordeuice  with  the 
Bosud's  suspicious  activity  reporting 
regulations  and  reporting  accordingly. 

(S)  Compliance  with  Know  Your 
Customer  program.  The  bank  shall 
comply  with  its  Know  Your  Customer 
program.  To  ensure  comphance,  the 
bank  shall: 

(i)  Provide  for  and  document  a  system 
of  internal  controls; 

(ii)  Provide  for  and  docvunent 
independent  testing  for  compliance  to 
be  conducted  by  bank  personnel  or  by 
an  outside  party  on  a  regular  basis; 

(iii)  Designate  an  individual  or 
individuals  responsible  for  coordinating 
and  monitoring  day-to-day  compliance; 
and 

(ivl  Provide  for  and  document 
training  to  all  appropriate  personnel,  on 
at  least  an  annual  basis,  of  the  content 
and  required  procedures  of  the  Know 
Your  Customer  program. 

(5)  Availability  of  documentation.  For 
all  accounts  opened  or  maintained  in 
the  United  States,  each  bank  must 
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ensure  that  all  information  and 
documentation  sufficient  to  comply 
with  the  requirements  of  this  paragraph 
(d)  are  available  for  examination  and 
inspection,  at  a  location  specified  by  a 
Board  or  Reserve  Bank  representative, 
within  48  hours  of  a  Board  or  Reserve 
Bank  representative's  request  for  such 
information  and  documentation.  In 
instances  where  the  information  and 
documentation  is  maintained  at  a 
location  other  than  where  the 
customer's  account  is  maintained  or  the 
financial  services  are  rendered,  the  bank 
must  include,  as  part  of  its  Know  Your 
Customer  program,  specific  procedures 
designed  to  ensure  that  the  information 
and  documentation  is  reviewed  on  an 
ongoing  basis  by  appropriate  bank 
personnel  in  order  to  comply  with  this 
paragraph  (d). 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  12  CFR 
part  211  continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq.,  1818, 
1835a.  1841  et  seq.,  3101  et  seq..  3901  et  seq. 

2.  A  new  §  211.9  would  be  added  to 
read  as  follows: 

5  21 1 .9    Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

(a)  Each  Edge  corporation  or  any 
branch  or  subsidiary  thereof.  Agreement 
corporation  or  branch  or  subsidiary 
thereof,  shall,  by  April  1,  2000,  in 
accordance  with  the  provisions  of 
§  208.63  of  the  Board's  Regulation  H,  12 
CFR  208.63,  develop  and  provide  for  the 
continued  administration  of: 

(1)  A  program  reasonably  designed  to 
ensure  and  monitor  compliance  with 
the  provisions  of  subchapter  II  of 
chapter  53  of  title  31,  United  States 
Code,  the  Bank  Secrecy  Act.  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of  the 
Treasury  at  31  CFR  part  103;  and 

(2)  A  "Know  Your  Customer" 
program  reasonably  designed  to  identify 
customers  of  the  Edge  or  Agreement 
corporation  or  subsidiary  thereof, 
including  customers'  normal  and 
expected  transactions  at  or  through  the 
institution. 

3.  Section  211.24  is  amended  as 
follows: 

a.  Paragraph  (f)  is  redesignated  as 
paragraph  (f)(1);  and 

b.  A  new  paragraph  (f](2)  is  added. 
The  addition  would  read  as  follows: 


§211.24    Approvai  of  officers  of  foreign 
banl(s;  procedures  for  appiications; 
standards  for  approvai;  representative- 
office  activities  and  standards  for  approvai; 
preservation  of  existing  authority;  reports 
of  crimes  and  suspected  crimes; 
government  securities  sales  practices. 
*        •        *        »        » 

(f)  Reports  of  crimes  and  suspected 
crimes. — (1)  *  *  * 

(2)  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance.  Each  branch 
and  agency  of  a  foreign  bank  (except  a 
federal  branch  or  a  federal  agency  or  a 
state  branch  that  is  insured  by  the 
Federal  Deposit  Insurance  Corporation) 
in  the  United  States  shall,  by  April  1, 
2000,  in  accordance  with  the  provisions 
of  §  208.63  of  the  Board's  RegulaUon  H, 
12  CFR  208.63,  develop  and  provide  for 
the  continued  administration  of: 

(i)  A  program  reasonably  designed  to 
ensure  and  monitor  compliance  with 
the  provisions  of  subchapter  II  of 
chapter  53  of  title  31,  United  States 
Code,  the  Bank  Secrecy  Act,  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of  the 
Treasury  at  31  CFR  part  103;  and 
(ii)  A  "Know  Your  Customer" 
program  reasonably  designed  to  identify 
customers  of  the  branch  or  agency, 
including  customers'  normal  and 
expected  transactions  at  or  through  the 
institution. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o).  18311.  1831p-l.  1843(c)(8),  1844(b) 
1972(1).  3106,  3108,  3310.  3331-3351.  3907. 
and  3909. 

2.  Section  225.4  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  225.4    Corporate  practices. 

***** 

(g)  Procedures  for  Monitoring  Bank 
Secrecy  Act  Compliance.— {i)  By  April 
1,  2000,  each  company  described  in 
paragraph  (g)(2)  of  this  section,  shall,  in 
accordance  with  the  provisions  of 
§208.63  of  the  Board's  Regulation  H,  12 
CFR  208.63,  develop  and  provide  for  the 
continued  administration  of: 

(i)  A  program  reasonably  designed  to 
ensiu-e  and  monitor  compliance  with 
the  provisions  of  subchapter  II  of 
chapter  53  of  title  31,  United  States 
Code,  the  Bank  Secrecy  Act,  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of  the 
Treasury  at  31  CFR  part  103;  and 

(ii)  A  "Know  Your  Customer" 
program  reasonably  designed  to  identify 


customers  of  the  company,  subsidiary, 
or  foreign  bank  including  customers' 
normal  and  expected  transactions  at  or 
through  the  institution. 

(2)  Paragraph  (g)(1)  of  this  section 
shall  apply  to  each  company  that: 

(i)(A)  Is  a  bank  holding  company  or  a 
nonbank  subsidiary  thereof;  or 

(B)  Is  a  nonbank  company  operating 
in  the  United  States  that  is  a  subsidiary 
of  a  foreign  bank  that  is  a  bank  holding 
company  or  that  is  subject  to  the  BHC 
Act  by  virtue  of  section  8(a)  of  the 
International  Banking  Act  (12  U.S  C 
3106(a));  and 

(ii)  Holds  accounts  involving  the 
receipt  or  disbursal  of  funds  for  persons 
other  than  affiliates. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  1. 1998. 
Jennifer  J.  Johnson. 
Secretary  of  the  Board. 
|FR  Doc.  98-32332  Filed  12-4-98;  8:45  ami 
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AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury  (OCC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMAf^Y:  The  OCC  is  proposing  to  issue 
a  regulation  requiring  national  banks  to 
develop  and  maintain  "Know  Your 
Customer"  programs.  As  proposed,  the 
regulation  would  require  each  bank  to 
develop  a  program  designed  to 
determine  the  identity  of  its  customers; 
determine  its  customers'  sources  ot 
funds;  determine  the  normal  and 
expected  transactions  of  its  customers; 
monitor  account  activity  for  transactions 
that  are  inconsistent  with  those  normal 
and  expected  transactions;  and  report 
any  transactions  of  its  customers  that 
are  determined  to  be  suspicious,  in 
accordance  with  the  OCC's  existing 
suspicious  activity  reporting  regulation. 
By  requiring  banks  to  determine  the 
identity  of  their  customers,  as  well  as  to 
obtain  knowledge  regarding  the 
legitimate  activities  of  their  customers, 
the  proposed  regulation  will  reduce  the 
likelihood  that  banks  will  become 
unfitting  participants  in  illicit 
activities  conducted  or  attempted  by 
their  customers. 
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DATES:  Comments  must  be  received  by 
March  8, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  EX:  20219,  Attention: 
Docket  No.  98-15.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location.  In 
addition,  comments  may  be  sent  by  fax 
to  (202)  874-5274,  or  by  electronic  mail 
to  regs.comments@occ.treas.gov. 
f  OR  FURTHER  INFORMATION  CONTACT: 
Robert  Pasley,  Assistant  Director, 
Enforcement  and  Compliance  Division 
(202)  874-4879;  Thomas  Fleming, 
Comphance  Specialist  (202)  874-4879, 
Or  Susan  Quill,  Compliance  Expert  (202) 
874—4879,  Community  and  Consumer 
I  policy;  or  Mark  Tenhundfeld,  Assistant 
!  Director,  Legislative  and  Regulatory 
Activities  Division  (202)  874-4879. 
SUPPI.EMENTARY  INFORMATION: 

Background 

The  integrity  of  the  financial  sector 
:  depends  on  the  ability  of  banks  and 
!  other  financial  institutions  to  attract  and 
'  retain  legitimate  funds  from  legitimate 
customers.  Banks  are  able  to  attract  and 
retain  the  business  of  legitimate 
customers  because  of  the  quality  and 
;  reliabihty  of  the  services  being  rendered 
and,  as  important,  the  sound  and  highly 
respected  reputation  of  banks.  Illicit 
!  activities,  such  as  money  laundering, 
fraud,  and  other  transactions  designed 
to  assist  criminals  in  their  illegal 
ventures,  pose  a  serious  threat  to  the 
Integrity  of  banks.  When  transactions  at 
banks  involving  illicit  funds  are 
revealed,  these  transactions  invariably 
damage  the  reputation  of  the  banks 
involved.  While  it  is  impossible  to 
identify  every  transaction  at  a  bank  that 
is  potentially  illegal  or  is  being 
conducted  to  assist  criminals  in  the 
movement  of  illegally  derived  funds,  it 
is  fundamental  for  safe  and  sound 
operations  that  banks  take  reasonable 
measures  to  identify  their  customers, 
understand  the  normal  and  expected 
transactions  typically  conducted  by 
those  customers,  and,  consequently, 
identify  those  transactions  conducted  by 
their  customers  that  are  suspicious  in 
nature.  By  identifying  and,  when 
appropriate,  reporting  such  transactions 
in  accordance  with  existing  suspicious 
activity  reporting  requirements,  banks 
are  protecting  their  integrity  and  are 
assisting  the  efforts  of  the  bank 
regulatory  agencies  and  law 
enforcement  authorities  to  combat  illicit 
activities  at  financial  institutions. 

One  of  the  most  effective  means  by 
which  a  bank  can  both  protect  itself 


from  engaging  in  transactions  designed 
to  facilitate  illicit  activities  and  ensure 
compliance  with  applicable  suspicious 
activity  reporting  requirements  is  for  the 
bank  to  have  adequate  Know  Your 
Customer  policies  and  procedures.  By 
knowing  its  customers,  a  bank  is  both 
better  able  to  serve  the  legitimate  needs 
of  its  customers  and  to  fulfill  its 
compliance  responsibilities,  including 
its  Bank  Secrecy  Act  and  suspicious 
activity  reporting  requirements. 
Recognizing  that  a  Know  Yoiu- 
Customer  program  for  one  bank  will  not 
necessarily  be  appropriate  for  another, 
the  proposed  regulation  focuses  on  the 
basic  components  that  the  OCC  believes 
should  be  contained  in  any  Know  Your 
Customer  program.  In  supplemental 
guidance  to  be  provided  at  the  time  this 
regulation  becomes  final,  the  OCC  will 
provide  further  information  about 
specific  steps  that  banks  may  consider 
taking  to  ensure  that  their  Know  Your 
Customer  programs  comport  with  the 
regulations.  The  OCC  believes  that  this 
approach  strikes  an  appropriate  balance 
that  responds  to  requests  for  additional 
guidance  in  this  area  while  preserving 
the  flexibility  for  each  bank  to  take  steps 
appropriate  for  the  size  and  complexity 
of  its  business. 

Privacy  Issues 

The  proposed  regulation  requires 
banks  to  gather  information  about 
customers  that,  if  misused,  could  result 
in  an  invasion  of  a  customer's  privacy. 
Accordingly,  it  is  the  OCC's  expectation 
that,  in  complying  the  Know  Your 
Customer  regulation,  a  bank  will  obtain 
only  that  information  that  is  necessary 
to  comply  with  the  regulation  and  witi 
limit  the  use  of  this  information  to 
complying  with  the  regulation. 
Financial  institutions  need  to  safeguard 
and  handle  responsibly  the  information 
gathered  in  connection  with  complying 
with  these  obligations,  and  should 
integrate  comprehensive  privacy 
practices  into  their  Know  Your 
Customer  programs. 

Authority  to  Issue  Regulation 

►      The  proposed  regulation  is  authorized 
pursuant  to  the  OCC's  statutory 
authority  under  section  8(s)(l)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1818(s)(l)),  as  amended  by 
section  2596(a)(2)  of  the  Crime  Control 
Act  of  1990  (Pub.  L.  101-647),  which 
mandates  that  the  OCC  issue  regulations 
requiring  banks  under  its  supervision  to 
establish  and  maintain  internal 
procedures  reasonably  designed  to 
ensure  and  monitor  compliance  with 
the  Bank  Secrecy  Act.  Effective  Know 
Your  Customer  programs  serve  to 


facilitate  compliance  with  the  Bank 
Se»irecy  Act. 

Proposal 

The  OCC  proposes  to  revise  12  CFR 
Part  21  by  requiring  national  banks  to 
develop  and  implement  Know  Your 
Customer  programs.  Under  the  proposed 
regulation,  the  OCC  would  exf)ect  each 
bank  to  design  a  program  that  is 
appropriate  given  the  bank's  size  and 
complexity,  the  nature  and  extent  of  its 
activities,  its  customer  base  and  the 
levels  of  risk  associated  with  its  various 
customers  and  their  transactions.  The 
OCC  believes  that  this  approach  is 
preferable  to  a  detailed  regulation  that 
imposes  the  same  list  of  specific 
requirements  on  every  bank  regardless 
of  its  circumstances. 

Each  of  the  other  Federal  bank 
supervisory  agencies  is  proposing  to 
adopt  Know  Your  Customer  regulations 
covering  state  member  and  nonmember 
banks,  state-chartered  branches  and 
agencies  of  foreign  banks,  and  savings 
associations. '  The  OCC  also  has  been 
discussing  with  the  Federal  regulators  of 
non-bank  financial  institutions,  such  as 
broker-dealers,  the  need  to  propose 
similar  rules  governing  the  activities  of 
these  non-bank  institutions. 

Section-by-Section  Analysis 

The  OCC  proposes  to  add  a  new 
§  21.22.  The  various  components  of  the 
Know  Your  Customer  rule  are 
summarized  below. 

Purpose  and  scope  (§21 .22(a)) 

The  purposes  of  adopting  a  Know 
Your  Customer  program  are  to  protect 
the  reputation  of  the  bank;  to  facilitate 
the  bank's  compliance  with  all 
applicable  statutes  and  I'egulations 
(including  the  Bank  Secrecy  Act  and  the 
OCC's  suspicious  activity  reporting 
regulations)  and  with  safe  and  sound 
banking  practices;  and  to  protect  the 
bank  from  becoming  a  vehicle  for,  or  a 
victim  of,  illegal  activities  perpetrated 
by  its  customers.  The  rules  apply,  as  a 
general  matter,  to  all  national  banks. 
However,  the  rules  do  not  apply  to 
credit  card  banks,  bankers'  banks,  or 
other  banks  that  operate  solely  to 
service  the  activities  of  their  afiiliates. 
The  OCC  recognizes  that  certain  banks 
operate  solely  to  service  the  activities  of 
their  affiliates  or  other  banks  and,  in  so 
doing,  do  not  interact  in  any  manner 
with  any  public  customers.  The  OCC 
does  not  intend  the  proposed  regulation 


■  As  of  the  date  this  proposed  rule  was  signed, 
the  National  Credit  Union  Administration  was  still 
reviewing  the  issue  of  whether  to  adopt  a  regulation 
that  would  create  similar  Know  Your  Customer 
obligations  for  credit  unions. 
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to  impose  any  requirements  on  those 
banks. 

The  rules  also  apply  to  all  Federal 
branches  or  agencies  of  foreign  banks 
licensed  or  chartered  by  the  OCC.  The 
OCC  expects  U.S.  banks  to  implement 
Know  Your  Customer  systems  in  their 
overseas  branches  that  are  equivalent  to 
those  that  they  have  in  the  United  States 
in  order  to  minimize  the  risk  to  the  bank 
posed  by  illegal  activities  in  the 
overseas  branches. 

Definition  of  Customer  (§  21 .22(b)) 

The  proposed  regulation  defines  the 
term  "customer"  as  any  person  or  entity 
who  has  an  account  involving  the 
receipt  or  disbursal  of  funds  with  an 
institution  covered  by  this  regulation 
and  any  person  or  entity  on  behalf  of 
whom  an  account  is  maintained.  If.  for 
instance,  a  bank  knows  that  an  account 
is  opened  on  behalf  of  a  third  party,  the 
bank  will  need  to  treat  as  a  customer 
both  the  person  or  entity  opening  the 
accoimt  and  the  person  or  entity  for 
whom  the  account  is  opened.  The 
regulation  applies  to  deposit  accounts, 
loan  accoimts.  and  any  other  type  of 
account  involving  the  receipt  or 
disbursal  of  funds.  It  does  not  include, 
for  instance,  transactions  such  as 
renting  safe  deposit  boxes. 

Except  for  the  provisions  regarding 
identifying  customers  {see  the 
discussion  of  paragraph  (d)(2)(i)  of  the 
proposed  rule,  below)  the  proposed 
regulation  does  not  differentiate 
between  current  customers  and  new 
customers.  The  effectiveness  of  a  bank's 
Know  Your  Customer  program  would  be 
greatly  reduced  if  all  customer  accounts 
in  existence  prior  to  the  effective  date  of 
the  regulation  were  excluded  from  its 
scope.  However,  the  OCC  does  not 
believe  that  it  is  practicable  for  a  bank 
to  conduct  a  large-scale  information 
request  from  all  its  existing  customers. 
Rather,  a  bank  may  comply  with  the 
proposed  regulation  with  respect  to  its 
current  customers  by  determining  their 
normal  and  expected  transactions  using 
available  account  data  and  monitoring 
their  transactions  for  suspicious 
activities.  However,  depending  on  the 
nature  of  the  risk  associated  with  some 
customers  and  their  transactions  (for 
instance,  transactions  involving  private 
banking  customers),  it  may  be  necessary 
to  fulfill  all  of  the  requirements  of  this 
regulation  as  if  they  were  new 
customers. 

Establishment  of  Know  Your  Customer 
Program  (§21. 22(c)) 

This  section  requires  that  each  bank 
establish  a  Know  Your  Customer 
program  by  April  1.  2000.  Additionally, 
this  section  requires  that  the  Know  Your 


Customer  program  be  reduced  to  writing 
and  approved  by  the  board  of  directors 
of  the  bank,  or  a  committee  thereof,  and 
the  approval  recorded  in  the  official 
minutes  of  the  board. 


Contents  of  Know  Your  Customer 
Program  (§21. 22(d)) 

This  section  sets  forth  the  specific 
requirements  for  the  contents  of  the 
Know  Your  Customer  program.  As 
previously  noted,  the  OCC  believes  that 
to  impose  a  regulation  that  requires  each 
bank  to  follow  a  pre-designed, 
standardized  checklist  would  not  be 
appropriate.  The  proposed  regulation 
thus  allows  each  bank  to  develop  and 
delineate  a  system  that  will  comprise 
the  Know  Your  Customer  program, 
consistent  with  the  banking  practices  of 
the  particular  bank  that,  when  followed 
by  the  bank,  wall  effectively  meet  the 
requirements  and  goals  of  the 
regulation. 

Section  21.22(d)  reflects  the  OCC's 
recognition  that  each  bank's  Know  Your 
Customer  program  may  vary  depending 
on  the  natiu^  of  the  specific  activity,  the 
type  of  customers  involved,  the  size  of 
the  transactions,  and  other  factors  that 
reflect  the  bank's  assessment  of  the  risk 
presented.  In  complying  with  this 
section,  it  may  be  beneficial  for  banks  to 
classify  customers  into  varying  risk- 
based  categories  that  the  banks  can  use 
in  determining  the  amount  and  type  of 
information,  documentation  and 
monitoring  that  is  appropriate.  While 
the  proposed  regulation  will  provide 
banks  with  substantial  flexibility  in 
devising  an  appropriate  Know  Your 
Customer  program,  the  OCC  believes 
that  all  Know  Your  Customer  programs 
should  contain  certain  critical  features, 
which  are  discussed  below. 

Documentation  and  Due  Dihgence 

Paragraph  (d)(1)  of  §  21.22  requires 
that  the  Know  Your  Customer  program 
delineate  acceptable  documentation 
requirements  and  due  dihgence 
procedures  the  bank  will  follow  in 
meeting  the  requirements  of  the 
proposed  regulation.  The  delineation  of 
this  information  in  the  Know  Your 
Customer  program  will  ensure  that  the 
same  standards  are  applied  throughout 
the  bank  and  will  inform  auditors  and 
examiners  of  the  bank's  established 
standards  for  review  of  customer 
information. 

Minimum  Steps  to  Take  to  Comply  With 
the  Know  Your  Customer  Rule 

Paragraph  (d)(2)  of  §  21.22  sets  forth 
the  steps  a  bank  needs  to  take  in  order 
to  know  its  customers.  These  steps  are 
discussed  below. 


Identify  the  customer.  Paragraph 
(d)(2)(i)  requires  that  the  Know  Your 
Customer  program  provide  a  system  for 
determining  the  identity  of  new 
customers.  If  a  bank  has  reasonable 
cause  to  believe  that  it  lacks  sufficient 
information  to  know  the  identity  of  an 
existing  customer,  paragraph  (d)(2)(i) 
also  requires  that  the  program  provide  a 
system  for  determining  the  identity  of 
that  customer. 

It  is  imperative  that  a  bank  establish, 
to  its  ovra  satisfaction,  that  it  is  deahng 
with  a  legitimate  customer,  whether  the 
customer  is  a  natural  person, 
corporation,  or  other  business  entity. 
The  nature  and  extent  of  the 
identification  process  should  be 
commensurate  with  the  types  of 
transactions  anticipated  by  the  customer 
and  the  risks  associated  with  such 
transactions.  If  a  bank  is  unable  to 
establish  the  identity  or  legitimacy  of 
the  customer,  sound  practices  require 
that  the  bank  not  open  the  account  (or 
terminate  the  account  if  the  bank  lacks 
adequate  information  to  know  the 
identity  of  an  existing  customer  and  is 
unable  to  obtain  the  information). 

The  best  identification  documents  for 
verifying  the  identity  of  prospective 
customers  are  the  ones  that  are  the  most 
difficult  to  obtain  illicitly  and  the  most 
difficult  to  counterfeit.  No  single  form  of 
identification  can  be  guaranteed  to  be 
genuine,  however.  Therefore,  the 
identification  process  should  be 
cumulative,  obtaining  enough 
information  and  dociunentation  to 
assure  the  bank  that  it  has  adequately 
identified  the  prospective  customer.  For 
individual  accoimts,  this  might  include, 
for  instance,  a  photograph  and  signature 
of  the  individual.  For  corporate  or 
business  customers,  the  customer 
identification  process  could  include  the 
review  of  appropriate  documentation 
that  allows  for  a  means  to  verify  that  the 
corporation  or  other  business  entity 
does  exist  and  does  engage  in  the 
business,  as  stated.  All  documentation 
reviewed,  as  well  as  verifications  of  the 
information  contained  therein,  should 
be  recorded  and  maintained  by  the 
bank. 

•    Any  practice  of  a  bank  that  allows  for 
the  establishment  of  a  customer 
relationship  without  face-to-face  contact 
v«th  bank  personnel,  such  as  banking 
by  mail  or  hitemet  banking,  poses 
difficulties  in  the  identification  of  the 
prospective  customer  by  use  of  the 
traditionally  accepted  practice  of 
obtaining  photographic  identification. 
Even  though  photographic  identification 
in  such  circumstances  will  be 
impractical,  other  accepted  means  of 
identifying  a  customer  are  still  viable.  In 
such  circumstances,  special  care  should 
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be  given  to  verification  .of  address  and 
telephone  number. 

Ifa  bank  offers  private  banking 
services,  it  is  important  that  the  bank 
understand  a  customer's  personal  and 
business  background,  source  of  funds, 
and  intended  use  of  the  private  banking 
services.  Typically,  private  banking 
customers  are  clients  of  financial 
advisors  or  make  use  of  accoimt 
vehicles  such  as  personal  investment 
companies,  trusts,  and  personal  mutual 
investment  funds.  The  establishment  of 
such  accounts  protects  the  legitimate 
confidentiality  and  financial  privacy  of 
the  customers  who  use  such  accounts. 
However,  banks  need  to  identify 
properly  the  beneficial  owners  of  such 
accounts  in  order  to  have  an  effective 
Know  Your  Customer  program.  Any 
needed  confidentiality  required  by 
customers  of  a  bank's  private  banking 
department  can  be  addressed  by  the 
development  of  special  protections  to 
limit  access  to  information  that  would 
generally  reveal  the  beneficial  owners  of 
those  accounts. 

Introductions  or  referrals  of 
prospective  customers  by  established 
customers  of  the  bank,  while  extremely 
valuable  in  providing  background 
information  about  the  prospective 
customer,  cannot  take  the  place  of 
identification  requirements  that  should 
be  set  forth  in  the  bank's  Know  Your 
Customer  progreun.  Details  regarding  the 
introduction  or  referral  should  be 
documented  so  that  the  information 
obtained  can  be  effectively  used  to  assist 
in  the  verification  of  the  prospective 
customer. 

I  Determine  the  source  of  funds. 
Paragraph  (d)(2)(ii)  requires  that  the 
Know  Yoiu-  Customer  program  provide 
a  system  for  determining  the  source  of 
a  customer's  funds.  The  amount  of 
information  needed  to  do  this  can 
depend  on  the  type  of  customer  in 
question.  As  an  example,  if  a  retail 
banking  customer  maintains  demand 
deposit  accounts  funded  primarily  from 
payroll  deposits,  it  should  be  a 
relatively  simple  task  to  identify  and 
document  the  source  of  funds  as  payroll 
deposits.  On  the  other  hand,  a  more 
detailed  analysis,  with  a  more  extensive 
documentation  process,  would  be 
required  for  high  net  worth  customers 
with  multiple  deposits  from  a  variety  of 
sources.  For  these  reasons,  among 
others,  it  may  be  beneficial  for  banks  to 
classify  customers  into  varying 
categories,  based  on  factors  such  as  the 
types  of  accounts  maintained,  the  types 
of  transactions  conducted,  and  the 
potential  risk  of  illicit  activities 
associated  with  such  accounts  and 
transactions.  Banks  could  then  develop 

)rocedures  to  obtain  necessary 


information  and  documentation  based 
on  the  risk  assessment  for  the  various 
categories  or  classes  established  by  a 
bank. 

Determine  normal  and  expected 
transactions.  Paragraph  (d){2)(iii) 
requires  that  the  Know  Your  Customer 
program  provide  a  system  for 
determining  a  customer's  normal  and 
expected  transactions  involving  the 
bank.  Without  this  information,  a  bank 
is  unable  to  identify  suspicious 
transactions.  A  bank's  understanding  of 
a  customer's  normal  and  expected 
transactions  should  be  based  on 
information  obtained  both  when  an 
account  is  opened  and  during  a 
reasonable  period  of  time  thereafter.  It 
also  should  be  based  on  normal 
transactions  for  similarly  situated 
customers. 

Monitor  the  account  transactions. 
Paragraph  (d)(2)(iv)  requires  that  the 
Know  Your  Customer  program  provide 
a  system  for  monitoring,  on  an  ongoing 
basis,  the  transactions  conducted  by 
customers  and  identifying  transactions 
that  are  inconsistent  with  the  normal 
and  expected  transactions  for  particular 
customers  or  for  customers  in  the  same 
or  similar  categories  or  classes.  The 
proposed  regulation  does  not  require 
that  every  transaction  of  every  customer 
be  reviewed.  Rather,  it  requires  that  a 
bank  develop  a  monitoring  system  that 
is  appropriate  for  the  risks  presented  by 
the  accounts  maintained  at  that  bank. 

In  designing  a  monitoring  system,  a 
bank  may  choose  to  classify  accoimts 
into  various  categories  based  on  factors 
such  as  the  type  and  size  of  account,  the 
types,  niunber,  and  size  of  transactions 
conducted  in  the  account,  and  the  risk 
of  illicit  activity  associated  with  the 
accoimt.  For  certain  classes  or  categories 
of  accounts,  it  would  be  sufficient  for  an 
effective  monitoring  system  to  establish 
parameters  for  which  the  transactions 
within  these  accounts  will  normally 
occur.  Rather  than  monitoring  each 
transaction,  an  effective  monitoring 
system  could  entail  monitoring  only  for 
those  transactions  that  exceed  the 
established  parameters  for  that 
particular  class  or  category  of  accounts. 
For  other  categories  or  classes  of 
accounts,  such  as  private  banking 
accounts,  it  may  be  necessary  to  monitor 
each  significant  transaction. 

Determine  if  transaction  should  be 
reported.  Once  a  transaction  is 
identified  as  inconsistent  with  normal 
and  expected  transactions,  paragraph 
(d)(2)(v)  requires  that  a  bank  determine 
if  the  transaction  warrants  the  filing  of 
a  Suspicious  Activity  Report.  This  is 
consistent  with  a  bank's  existing 
obligations  under  12  CFR  21.11(c).  In 
identifying  reportable  transactions,  a 


bank  should  not  conclude  that  every 
transaction  that  falls  outside  what  is 
expected  for  a  given  customer  should  be 
reported.  Rather,  a  bank  should  focus  on 
patterns  of  inconsistent  transactions  and 
isolated  transactions  that  present  risk 
factors  that  warrant  further  review. 

Compliance  with  Know  Your  Customer 
Program  (§  21.22(e)) 

This  section  sets  forth  the 
requirements  a  bank  must  follow  to 
ensure  that  it  is  in  compliance  with  its 
Know  Your  Customer  program.  The 
requirements  include  that  a  bank 
provide  for  and  document  a  system  of 
internal  controls  to  ensure  ongoing 
compliance,  as  well  as  provide  for  and 
dociunent  independent  testing  for 
compliance  with  the  Know  Your 
Customer  program.  Additionally,  the 
bank  must  designate  an  individual 
responsible  for  coordinating  and 
monitoring  day-to-day  compliance  and 
proyide  for  and  document  training  to  all 
appropriate  personnel  of  the  content 
and  requirements  of  the  Know  Your 
Customer  program. 

Availability  of  Documentation 
(321.22(f)) 

This  section  requires,  for  all  accounts 
opened  or  maintained  in  the  United 
States,  that  all  information  and 
documentation  necessary  to  comply 
with  the  regulation  be  made  available 
for  examination  and  inspection,  at  a 
looition  specified  by  a  OCC 
representative,  within  48  hours  of  a 
request  for  such  information  and 
docimientation.  In  instances  where  the 
information  and  documentation  is  at  a 
location  other  than  where  the 
customer's  account  is  maintained  or  the 
financial  services  are  rendered,  the  bank 
must  adopt,  as  part  of  its  Know  Your 
Customer  program,  specific  procedures 
designed  to  ensure  that  the  information 
and* documentation  is  reviewed  by 
persormel  at  the  location  where  the 
customer's  account  is  located  or  the 
financial  services  are  rendered,  and  the 
bank  should  provide  written  evidence 
that  the  appropriate  review  of  the 
information  and  documentation  is  being 
performed  by  the  personnel  at  that 
location  on  a  regular  basis. 

While  issues  arise  on  occasion 
concerning  whether  foreign  laws  permit 
a  bank  to  disclose  certain  customer 
information,  the  OCC's  experience  is 
that  the  information  typically  already 
exists  within  the  bank  in  the  United 
States  because  the  information  is  used 
by  the  relationship  manager,  who 
resides  in  the  United  States,  as  well  as 
other  comj>onents  of  the  bank,  to 
provide  banking  services  to  the 
customer.  Moreover,  in  instances  where 
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banks  have  raised  foreign  law  disclosure 
issues,  the  banks,  at  the  OCC's 
suggestion,  have  obtained  from  their 
customers  waivers  to  any  perceived 
prohibition  to  disclosure  of  the 
information  and  documentation.  Thus, 
the  OCC  does  not  anticipate  that  foreign 
laws  will  preclude  the  production  of 
information  relating  to  accounts  opened 
and  maintained  in  the  United  States. 

Comments  Sought 

The  OCC  invites  comment  on  any 
aspect  of  the  proposed  regulation,  and 
specifically  seeks  comment  on  the 
following  issues: 

1.  Whether  the  proposed  definition  of 
"customer"  is  sufficient  to  include  all 
persons  who  benefit  from  an  account 
opened  at  a  bank,  such  as  persons  who 
establish  off-shore  shell  companies  or 
entities  or  otherwise  conduct  their 
business  through  intermediaries. 

2.  Whether  the  proposed  definition  of 
"customer"  is  too  broad  and  will 
unnecessarily  include  persons  that  pose 
a  minimal  Know  Your  Customer  risk. 

3.  Whether  a  bank's  Know  Your 
Customer  program  should  apply  to  a 
bank's  counterparty  relationships  with 
respect  to  transactions  in  wholesale 
financial  markets  (e.g.,  sales  or 
purchases  involving  foreign  exchange  or 
securities)  and  correspondent  banking 
relationships. 

4.  Whether  a  different  standard  than 
that  apphcable  to  retail  relationships 
would  be  more  appropriate  for 
wholesale  and  correspondent  banking 
relationships,  and,  if  such  a  distinction 
is  appropriate,  how  the  definition  of 
"customer"  can  be  distinguished 
between  transactional  coimterparty 
customers,  correspondents,  and  retail 
customers. 

5.  Whether  the  proposed  regulation 
will  create  a  competitive  disadvantage 
with  respect  to  other  financial  entities 
offering  similar  services  that  may  not  be 
subject  to  the  similar  regulations  (citing, 
where  possible,  specific  examples)  and, 
if  so,  what  could  be  done  to  mitigate  the 
disadvantage  consistent  writh  the  OCC's 
supervisory  responsibilities. 

6.  Whether  the  actual  or  perceived 
invasion  of  personal  privacy  interests  is 
outweighed  by  the  additional 
compUance  benefits  anticipated  by  this 
proposal. 

7.  Whether  there  should  be  a 
minimiun  accoimt  size  threshold  below 
which  the  Know  Your  Customer 
requirements  should  be  waived. 

8.  Whether  credit  card  banks  should 
be  exempt  from  the  regulation. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 


et  seq.),  the  OCC  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  Most  banks,  from  small  to 
large,  already  have  policies  and 
procedures  aimed  at  collecting, 
retaining,  and  reviewing  the  types  of 
information  required  by  this  proposal. 
Therefore,  there  should  not  be  a 
significant  economic  impact  &t)m  this 
proposal. 

Paperwork  Reduction  Act 

The  OCC  invites  comment  on: 

(1)  Whether  the  proposed  collections 
of  information  contained  in  this  notice 
of  proposed  rulemaking  are  necessary 
for  the  proper  performance  of  the  OCC's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation,  minutes, 
and  purchase  of  services  to  provide 
information. 

Recordkeepers  are  not  required  to 
respond  to  this  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-KYCP),  Washington,  D.C.  20503. 
with  copies  to  Office  of  the  Comptroller 
of  the  Ciurency,  Commimications 
Division,  250  E  Street,  SW.  Attention: 
1557-KYCP,  Washington,  D.C.  20219. 

The  proposed  rule  is  not  expected  to 
significantly  increase  the  ongoing 
annual  paperwork  burden  for  the 
recordkeepers  because  most  of  the 
ongoing  burden  is  incurred  and 
accounted  for  under  other  existing 
information  collections.  As  discussed  in 
the  preamble  to  the  proposed  rule, 
banks  already  must  report  suspicious 
transactions,  pursuant  to  12  CFR  21.11. 
Therefore,  they  already  must  gather 
information  about  customers  and 


monitor  customer  transactions  as  part  of 
their  usual  and  customary  activities  in 
order  to  comply  with  the  suspicious 
activity  reporting  requirements. 
Moreover,  the  OCC  has  drafted  the 
proposed  regulation  in  a  way  that  is 
designed  to  give  banks  as  much 
flexibility  as  possible  to  design  a  system 
that  is  appropriate  for  each  individual 
bank  and  generally  has  not  proposed  to 
require  compliance  with  specific 
paperwork  burdens. 

"The  majority  of  the  paperwork  burden 
associated  with  the  proposed  rule  is  the 
one-time  burden  of  developing  a  plan. 
In  the  normal  course  of  business,  most 
institutions  likely  already  have 
sufficient  information  about  their 
customers  in  their  files  and  would  only 
need  to  organize  and  review  such 
information.  Because  each  institution 
would  design  its  own  program  in 
accordance  with  its  own  business 
practices,  the  OCC  estimates  that  the 
burden  of  the  proposed  rule  would  vary 
considerably  and  may  range,  during  the 
initial  year,  from  10  to  30  hoiu-s,  with 
an  average  of  20  hours  per  recoridkeeper. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  21.22(c)  and 
21.22(e)(3).  This  information  is  required 
to  evidence  compliance  with  the 
requirements  that  the  Know  Your 
Customer  program  has  been  developed 
and  approved  by  a  bank's  board  of 
directors  (or  committee  thereof)  and  to 
identify  the  person(s)  responsible  for 
coordinating  and  monitoring 
compliance  with  the  program.  The 
likely  respondents  are  national  banks. 
District  banks,  and  Federal  branches 
and  agencies  of  foreign  banks  licensed 
or  chartered  by  the  OCC. 

Estimated  average  annual  burden 
hours  per  recordkeeper  20  hours  for  the 
first  year,  with  an  average  over  the  first 
three  years  of  8  hours  per  year. 

Estimated  number  of  recordkeeper: 
2,600. 

Estimated  total  annual  recordkeeping 
burden:  52,000  for  the  first  year,  with  an 
average  over  the  first  three  years  of 
20,800  hours  per  year. 

Start-up  costs:  None. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  concurred  with  the  OCC's 
determination  that  this  proposal  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
proposal  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  miUion 
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or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unhmded  Mandates  Reform  Act  of 
1995.  Most  banks  already  have  policies 
and  procedures  aimed  at  collecting, 
retaining  and  reviewing  the  types  of 
information  required  by  this  proposal 
and,  thus,  this  proposal  should  not 
result  in  substantial  additional 
expenditures. 

List  of  Subjects  in  12  CFR  Part  21 

Currency,  National  banks.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  21  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  21— fyHNIMUM  SECURITY 
DEVICES  AND  PROCEDURES, 
REPORTS  OF  SUSPICIOUS 
ACTIVITIES,  AND  BANK  SECRECY 
ACT  COMPUANCE  PROGRAM 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  1818.  1881-1884, 
and  3401-3422;  31  U.S.C.  5318. 

2.  A  new  §  21.22  is  added  to  read  as 
follows: 

$21.22    Know  Your  Customer  rules. 

(a)  Purpose  and  scope — (1)  Purpose. 
The  Know  Your  Customer  rules  require 
that  national  banks  and  Federal 
branches  or  agencies  of  foreign  banks 
establish  and  regularly  maintain 
procedures  designed  to  determine  the 
identity  of  their  customers,  as  well  as 
their  customers'  normal  and  expected 
transactions  and  sources  of  funds 
involving  the  bank.  These  procedures 
(referred  to  as  the  "Know  Your 
Customer"  program)  are  intended  to: 
protect  the  reputation  of  the  bank; 
facilitate  the  bank's  compliance  with  all 
applicable  statutes  and  regulations 
(including  the  Bank  Secrecy  Act  and  the 
suspicious  activity  reporting 
requirements  of  12  CFR  21.11)  and  with 
safe  and  sound  banking  practices;  and 
protect  the  bank  from  becoming  a 
vehicle  for  or  a  victim  of  illegal 
activities  perpetrated  by  its  customers. 

(2)  Scope,  in  general,  the  Know  Your 
Customer  rules  apply  to  all  national 
banks  as  well  as  all  Federal  branches  or 
agencies  of  foreign  banks  licensed  or 
chartered  by  the  OCC.  However,  the 
rules  do  not  apply  to  credit  card  banks, 
bankers's  banks,  or  other  banks  that 
operate  solely  to  service  the  activities  of 
their  affiliates. 


(b)  Definition  of  customer.  For  the 
pmposes  of  this  section,  customer 
means: 

(1)  Any  person  or  entity  who  has  an 
account  involving  the  receipt  or 
disbursal  of  funds  with  an  institution 
covered  by  this  section;  and 

(2)  Any  person  or  entity  on  behalf  of 
whom  an  account  is  maintained. 

(c)  Establishment  of  Know  Your 
Customer  program.  Each  bank  shall 
develop  and  provide  for  the  continued 
administration  of  a  Know  Your 
Customer  program  by  April  1,  2000.  The 
Know  Yoiu"  Customer  program  shall  be 
reduced  to  writing  and  approved  by  the 
board  of  directors  (or  a  committee 
thereof)  with  the  approval  recorded  in 
the  official  minutes  of  the  board. 

(d)  Contents  of  Know  Your  Customer 
program.  The  Know  Your  Customer 
program  may  vary  in  complexity  and 
scope  according  to  categories  or  classes 
of  customers  established  by  the  bank 
and  the  potential  risk  of  illicit  activities 
associated  v«th  those  customers' 
accounts  and  transactions.  Components 
of  the  program  should  include  the 
following: 

(1)  Appropriate  documentation 
requirements  and  due  diligence 
procedures  established  by  the  bank  to 
comply  with  this  section;  and 

(2)  A  system  for: 

(i)  Determining  the  identity  of  the 
bank's  new  customers  and,  if  the  bank 
has  reasonable  cause  to  believe  that  it 
lacks  adequate  information  to  know  the 
identity  of  existing  customers, 
determining  the  identity  of  those 
existing  customers; 

(ii)  Determining  the  customer's 
sources  of  funds  for  transactions 
involving  the  bank; 

(iii)  Determining  the  particular 
customer's  normal  and  expected 
transactions  involving  the  bank; 

(iv)  Monitoring  customer  transactions 
and  identifying  transactions  that  are 
inconsistent  with  normal  and  expected 
transactions  for  that  particular  customer 
or  for  customers  in  the  same  or  similar 
categories  or  classes,  as  established  by 
the  bank;  and 

(v)  Determining  if  a  transaction 
should  be  reported  in  accordance  with 
the  OCC's  suspicious  activity  reporting 
regulations  and,  if  so,  reporting 
accordingly. 

(e)  Compliance  with  Know  Your 
Customer  program.  The  bank  shall 
comply  with  its  Know  Your  Customer 
program.  To  ensure  compliance,  the 
bank  shall: 

(1)  Provide  for  and  document  a 
system  of  internal  controls; 

(2)  Provide  for  and  document 
independent  testing  for  compliance  to 


be  conducted  by  bank  personnel  or  by 
an  outside  party  on  a  regular  basis; 

(\)  Designate  an  individual  or 
individuals  responsible  for  coordinating 
and  monitoring  day-to-day  compliance; 
and 

(4)  Provide  for  and  docvmient  training 
to  all  appropriate  personnel,  on  at  least 
an  annual  basis,  of  the  content  and 
required  procedures  of  the  Know  Your 
Customer  program. 

(f)  Availability  of  documentation.  For 
all  accounts  opened  or  maintained  in 
the  United  States,  each  bank  must 
ensbre  that  all  information  and 
documentation  sufficient  to  comply 
with  the  requirements  of  this  section  are 
available  for  examination  and 
inspection,  at  a  location  specified  by  an 
OCC  representative,  v«thin  48  hours  of 
an  OCC  representative's  request  for  such 
information  and  documentation.  In 
instances  where  the  information  and 
documentation  is  maintained  at  a 
location  other  than  where  the 
customer's  account  is  maintained  or  the 
financial  services  are  rendered,  the  bank 
must  include,  as  part  of  its  Know  Your 
Customer  program,  specific  procedures 
designed  to  ensure  that  the  information 
and  documentation  is  reviewed  on  an 
ongoing  basis  by  appropriate  bank 
personnel  in  order  to  comply  with  this 
section.  — 

Dated:  October  17,  1998. 
Julie  L.  Williams, 

Acting  Comptroller  of  the  Currency. 

IFR  Doc.  98-32333  Filed  12-4-98;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  326 
RIN  3064-AC19 

Miaimum  Security  Devices  and 
Procedures  and  Bank  Secrecy  Act 
Compliance 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  FDIC  is  proposing  to 
issue  a  regulation  requiring  insured 
nonroember  banks  to  develop  and 
maintain  "Know  Your  Customer" 
programs.  As  proposed,  the  regulation 
would  require  each  nonmember  bank  to 
develop  a  program  designed  to 
determine  the  identity  of  its  customers; 
determine  its  customers'  sources  of 
funds;  determine  the  normal  and 
expected  transactions  of  its  customers; 
monitor  account  activity  for  transactions 
that  are  inconsistent  with  those  normal 
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and  expected  transactions;  and  report 
any  transactions  of  its  customers  that 
are  determined  to  be  suspicious,  in 
accordance  with  the  FDIC's  existing 
suspicious  activity  reporting  regulation. 
By  requiring  insured  nonmember  banks 
to  determine  the  identity  of  their 
customers,  as  well  as  to  obtain 
knowledge  regarding  the  legitimate 
activities  of  their  customers,  the 
proposed  regulation  will  reduce  the 
likelihood  that  insured  nonmember 
banks  will  become  unwitting 
participants  in  iUicit  activities 
conducted  or  attempted  by  their 
customers.  It  also  will  level  the  playing 
field  between  institutions  that  already 
have  adopted  formal  Know  Your 
Customer  programs  and  those  that  have 
not. 

DATES:  Comments  must  be  received  by 
March  8, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
N.W.,  Washington,  DC  20429. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  550  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
In  addition,  comments  may  be  sent  by 
fax  to  (202)  898-3838,  or  by  electronic 
mail  to  comments@FDIC.gov.  Comments 
may  be  inspected  and  photocopied  in 
the  FDIC  Public  Information  Center, 
Room  100,  801  17th  Street,  NW, 
Washington,  D.C.,  between  9  a.m.  and 
4:30  p.m.,  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Mesheske,  Special  Activities 
Section,  Division  of  Supervision,  (202) 
898-6750,  or  Karen  L.  Main,  Counsel, 
Legal  Division  (202)  898-8838. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  integrity  of  the  financial  sector 
depends  on  the  ability  of  banks  and 
other  financial  institutions  to  attract  and 
retain  legitimate  funds  from  legitimate 
customers.  Financial  institutions  are 
able  to  attract  and  retain  the  business  of 
legitimate  customers  because  of  the 
quality  and  rehability  of  the  services 
being  rendered  and,  as  important,  the 
sound  and  highly  respected  reputation 
of  the  banking  industry.  UUcit  activities, 
such  as  money  laundering,  fraud,  and 
other  transactions  designed  to  assist 
criminals  in  their  illegal  ventures,  pose 
a  serious  threat  to  the  integrity  of 
financied  institutions.  When 
transactions  at  financial  institutions 
involving  illicit  funds  are  revealed, 
these  transactions  invariably  damage  the 
reputation  of  the  financial  institutions 


involved  and,  potentially,  the  entire 
financial  sector.  While  it  is  impossible 
to  identify  every  transaction  at  an 
institution  that  is  potentially  illegal  or  is 
being  conducted  to  assist  criminals  in 
the  movement  of  illegally  derived  funds, 
it  is  fundamental  for  safe  and  sound 
operations  that  financial  institutions 
take  reasonable  measures  to  identify 
their  customers,  understand  the 
legitimate  transactions  typically 
conducted  by  those  customers,  and, 
consequently,  identify  those 
transactions  conducted  by  their 
customers  that  are  unusual  or 
suspicious  in  nature.  By  identifying 
and,  when  appropriate,  reporting  such 
transactions  in  accordance  with  existing 
suspicious  activity  reporting 
requirements,  financial  institutions  are 
protecting  their  integrity  and  are 
assisting  the  efforts  of  the  financial 
institution  regulatory  agencies  and  law 
enforcement  authorities  to  combat  illicit 
activities  at  such  institutions. 

One  of  the  most  effective  means  by 
which  an  insured  nonmember  bank  can 
both  protect  itself  from  engaging  in 
transactions  designed  to  facilitate  illicit 
activities  and  ensure  compliance  with 
applicable  suspicious  activity  reporting 
requirements  is  for  the  nonmember  bank 
to  have  adequate  Know  Your  Customer 
poUcies  and  procedures.  By  knowing  its 
customers,  an  insured  nonmember  bank 
is  better  able  to  fulfill  its  compliance 
responsibilities,  including  its  Bank 
Secrecy  Act  and  suspicious  activity 
reporting  requirements,  12  CFR  326.8 
and  12  CFR  part  353,  respectively. 

Recognizing  that  a  Know  Your 
Customer  program  for  one  nonmember 
bank  will  not  necessarily  be  appropriate 
for  another,  the  proposed  regulation 
identifies  only  the  basic  components 
that  the  FDIC  beheves  should  be 
contained  in  any  Know  Your  Customer 
program.  In  supplemental  guidance  to 
be  provided  at  the  time  this  regulation 
becomes  final,  the  FDIC,  in  coordination 
with  the  other  federal  financial 
institution  supervisory  agencies,  will 
provide  further  information  about 
specific  steps  that  institutions  may 
consider  taking  as  they  implement  their 
Know  Your  Customer  programs.  The 
FDIC  believes  that  this  approach  strikes 
an  appropriate  balance  that  responds  to 
requests  for  additional  guidance  in  this 
area  while  preserving  the  flexibility  for 
each  insiu^d  nonmember  bank  to  take 
steps  appropriate  for  its  customers. 

Privacy  Issues 

The  proposed  regulation  requires 
insured  nonmember  banks  to  gather 
information  about  customers  that,  if 
misused,  could  result  in  an  invasion  of 
a  customer's  privacy.  Given  the 


potential  for  abuse  in  this  area,  it  is  the 
FDIC's  expectation  that,  in  complying 
with  the  Know  Your  Customer 
regulation,  a  nonmember  bank  will 
obtain  only  that  information  that  is 
necessary  to  comply  with  the  regulation 
and  will  limit  the  use  of  this 
information  to  complying  with  the 
regulation.  Insured  nonmember  banks 
need  to  safeguard  and  handle 
responsibly  the  information  gathered  in 
connection  with  complying  with  these 
obligations,  and  should  integrate 
comprehensive  privacy  practices  into 
their  Know  Your  Customer  programs. 

Authority  To  Issue  the  Regulation 

The  proposed  regulation  is  authorized 
pursuant  to  the  FDIC's  statutory 
authority  under  section  8(s)(l)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1818(s)(l)),  as  amended  by 
section  2596(a)(2)  of  the  Crime  Control 
Act  of  1990  (Pub.  L.  101-647),  which 
requires  the  FDIC  to  issue  regulations 
requiring  banks  under  its  supervision  to 
establish  and  maintain  internal 
procedures  reasonably  designed  to 
ensure  and  monitor  compliance  with 
the  Bank  Secrecy  Act.  Effective  Know 
Your  Customer  programs  serve  to 
facilitate  compliance  with  the  Bank 
Secrecy  Act. 

Proposal 

The  FDIC  proposes  to  revise  12  CFR 
part  326  by  adding  a  new  subpart 
requiring  insured  nonmember  banks  to 
develop  and  implement  Know  Your 
Customer  programs.  Under  the  proposed 
regulation,  the  FDIC  would  expect  each 
nonmember  bank  to  design  a  program 
that  is  appropriate  given  its  size  and 
complexity,  the  nature  and  extent  of  its 
activities,  its  customer  base  and  'he 
levels  of  risk  associated  with  its  various 
customers  and  their  transactions.  The 
FDIC  believes  that  this  approach  is 
preferable  to  a  detailed  regulation  that 
imposes  the  same  list  of  specific 
requirements  on  every  bank  regardless 
of  its  circumstances.  The  FDIC 
recognizes  that  a  Know  Your  Customer 
requirement  will  impose  additional 
burdens  on  some  insured  nonmember 
banks.  Mindful  of  that  fact,  the  FDIC  is 
striving  to  impose  only  those 
requirements  that  are  necessary  to 
ensure  that  insured  nonmember  banks 
have  in  place  adequate  Know  Your 
Customer  programs. 

Each  of  the  other  federal  bank 
supervisory  agencies  is  proposing  to 
adopt  substantially  identical  regulations 
covering  state  member  and  national 
banks,  federally-chartered  branches  and 
agencies  of  foreign  banks,  savings 
associations,  and  credit  unions.  There 
also  have  been  discussions  with  the 
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federal  regulators  of  non-bank  financial 
institutions,  such  as  broker-dealers, 
concerning  the  need  to  propose  similar 
rules  governing  the  activities  of  these 
non-bank  institutions. 

Analysis  of  Subpart  C 

Section  326.9  Know  Your  Customer 
Compliance 

Paragraph  (a) — Purpose 

The  pvirposes  of  adopting  a  Know 
Your  Customer  program  are  to  protect 
the  reputation  of  the  insured 
nonmember  bank;  to  facilitate  the 
insured  nonmember  bank's  compliance 
with  all  applicable  statutes  and 
regulations  (including  the  Bank  Secrecy 
Act  and  the  FDIC's  suspicious  activity 
reporting  regulations)  and  vfith  safe  and 
sound  banking  practices;  and  to  protect 
the  insured  nonmember  bank  from 
becoming  a  vehicle  for,  or  a  victim  of, 
illegal  activities  perpetrated  by  its 
customers. 

This  subpart  applies  to  all  insiu«d 
state  nonmember  banks  as  well  as  any 
insured,  state-licensed  branches  of 
foreign  banks. 

Paragraph  (b) — Definitions 

The  proposed  regulation  defines  the 
term  "customer"  as  any  person  or  entity 
who  has  an  account  involving  the 
receipt  or  disbursal  of  funds  with  an 
insured  nonmember  bank  covered  by 
this  regulation  and  any  person  or  entity 
on  behalf  of  whom  an  account  is 
maintained.  Thus,  for  instance,  if  an 
account  is  opened  on  behalf  of  a  third 
party,  the  noiunember  bank  will  need  to 
treat  as  a  customer  both  the  person  or 
entity  opening  the  account  and  the 
person  or  entity  for  whom  the  account 
is  opened.  A  customer  would  include  an 
accountholder,  a  beneficial  owner  of  an 
account,  or  a  borrower.  A  "customer" 
could  include  the  beneficiary  of  a  trust, 
an  investment  fund,  a  pension  fund  or 
a  company  whose  assets  are  managed  by 
an  asset  manager;  a  controlling 
shareholder  of  a  closely  held 
corporation;  or  the  grantor  of  a  trust 
estabUshed  in  an  off-shore  jurisdiction. 
Tlie  term  "customer"  does  not  include 
recipients  of  services  for  which  the 
receipt  or  disbursal  of  customer  funds  is 
incidental,  for  instance,  safe  deposit  box 
rentals. 

The  proposed  regulation  does  not 
differentiate  between  current  customers 
and  new  customers.  The  effectiveness  of 
an  insured  nonmember  bank's  Know 
Your  Customer  program  would  be 
greatly  reduced  if  all  customer  accounts 
in  existence  prior  to  the  effective  date  of 
the  regulation  were  excluded  fi-om  its 
scope.  However,  the  FDIC  does  not 
believe  that  it  is  practicable  for  a 


nonmember  bank  to  conduct  a  large- 
scale  information  request  from  all  its 
existing  customers.  Rather,  a 
nonmember  bank  may  comply  with  the 
proposed  regulation  with  respect  to  its 
ciurent  customers  by  determining  their 
normal  and  expected  transactions,  using 
available  account  data,  and  monitoring 
their  transactions  for  suspicious 
activities.  However,  depending  on  the 
nature  of  the  risk  associated  with  some 
customers  and  their  transactions  (for 
instance,  transactions  involving  private 
banking  customers),  it  may  be  necessary 
to  fulfill  all  of  the  requirements  of  this 
regulation  as  if  they  were  new 
customers. 

Paragraph  (c) — Establishment  of  Know 
Your  Customer  Program 

This  paragraph  requires  that  each 
insured  nonmember  bank  estabhsh  a 
Know  Your  Customer  program  by  April 
1,  2000.  Additionally,  this  paragraph 
requires  that  the  Know  Your  Customer 
program  be  reduced  to  writing  and 
approved  by  the  board  of  directors  of 
the  nonmember  bank,  or  a  committee 
thereof,  and  the  approval  recorded  in 
the  official  minutes  of  the  board. 

Paragraph  (d) — Contents  of  Know  Youj 
Customer  Program 

This  paragraph  sets  forth  the  specific 
requirements  for  the  contents  of  the 
Know  Your  Customer  program.  The 
FDIC  recognizes  that  insured 
nonmember  banks  vary  considerably  in 
the  way  in  which  they  conduct  their 
business  on  a  day-to-day  basis. 
Therefore,  the  FDIC  beheves  that  to 
impose  a  regulation  that  simply  requires 
each  insured  nonmember  bank  to  follow 
a  pre-designed,  standardized  checklist 
would  not  be  appropriate.  The  proposed 
regulation  thus  allows  each  nonmember 
bank  to  develop  and  delineate  a  system 
that  will  comprise  the  Know  Your 
Customer  program,  consistent  with  the 
banking  practices  of  the  particular  bank 
that,  when  followed  by  the  noimiember 
bank,  will  effectively  meet  the 
requirements  and  goals  of  the 
regulation. 

Section  326.9(d)  reflects  the  FDIC's 
recognition  that  each  insured 
nonmember  bank's  Know  Your 
Customer  program  may  vary  depending 
on  the  nature  of  the  specific  activity,  the 
type  of  customers  involved,  the  size  of 
the  transactions,  and  other  factors  that 
reflect  the  nonmember  bank's 
assessment  of  the  risk  presented.  In 
complying  with  this  section,  it  may  be 
beneficial  for  insured  nonmember  banks 
to  classify  customers  into  varying  risk- 
based  categories  that  the  insured 
nonmember  banks  can  use  in 
determining  the  amount  and  type  of 


information,  documentation  and 
monitoring  that  is  appropriate.  While 
the  proposed  regulation  will  provide 
nonmember  baiiks  with  substantial 
flexibiUty  in  devising  an  appropriate 
Know  Your  Customer  program,  the  FDIC 
believes  that  all  Know  Your  Customer 
programs  should  contain  certain  critical 
features,  which  are  discussed  below. 

Documentation  and  due  diligence. 
Paragraph  (d)(1)  of  §  326.9  requires  that 
the  Know  Your  Customer  program 
delineate  acceptable  documentation 
requirements  and  due  diligence 
procedures  the  insured  nonmember 
bank  will  follow  in  meeting  the 
requirements  of  the  proposed 
regulation.  The  delineation  of  this 
information  in  the  Know  Your  Customer 
program  will  ensure  that  the  same 
standards  are  applied  throughout  the 
nonmember  bank  and  will  inform 
auditors  and  examiners  of  the 
nonmember  bank's  established 
standards  for  review  of  customer 
information. 

Minimum  steps  to  take  to  comply  with 
the  Know  Your  Customer  rule. 
Paragraph  (d)(2)  of  §  326.9  sets  forth  the 
steps  an  insured  nonmember  bank 
needs  to  take  in  order  to  know  its 
customers.  The  proposed  regulation 
requires  that,  rather  than  following  a 
"checklist"  approach,  an  insured 
nonmember  bank  may  develop  a 
"system"  designed  to  meet  the  basic 
requirements  of  the  regulation.  The 
system  approach  allows  each  insured 
nonmember  bank  to  design  its  own 
program,  in  accordance  with  its  own 
business  practices,  that  will  best  suit  the 
noimiember  bank.  While  this  places 
some  burden  on  the  nonmember  bank  to 
develop  the  specifics  of  the  Know  Your 
Customer  program,  such  an  approach 
recognizes  that  each  insured 
nonmember  bank  conducts  business  in 
accordance  with  its  own  poficies, 
procedures,  goals  and  objectives.  The 
KnOw  Your  Customer  program,  in  order 
to  be  the  most  effective,  must  be 
developed  and  implemented  with  the 
nonmember  bank's  regular  and  ordinary 
business  practices  in  mind.  The  FDIC 
beUeves  that  all  Know  Your  Customer 
programs  should  contain  certain  critical 
features,  which  are  set  forth  below. 

Identify  the  customer.  Paragraph 
(d)(2)(i)  requires  that  the  Know  Your 
Customer  program  provide  a  system  for 
determining  the  true  identity  of 
prospective  customers.  If  an  insured 
nonmember  bank  has  reasonable  cause 
to  beUeve  that  it  lacks  sufficient 
information  to  know  the  identity  of  an 
existing  customer,  peiragraph 
(d)(4)(ii)(A)  also  requires  that  the 
program  provide  a  system  for 
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determining  the  identity  of  that 
customer. 

It  is  imperative  that  an  insured 
nonmember  bank  establish,  to  its  own 
satisfaction,  that  it  is  dealing  with  a 
legitimate  customer,  whether  the 
customer  is  a  natural  person, 
corporation,  or  other  business  entity. 
The  nature  and  extent  of  the 
identification  process  should  be 
commensurate  with  the  types  of 
transactions  anticipated  by  the  customer 
and  the  risks  associated  with  such 
transactions.  If  a  prospective  customer 
refuses  to  provide  any  of  the  requested 
information,  sound  practices  would 
require  that  the  nonmember  bank  not 
open  the  account.  Similarly,  if 
additional  or  follow-up  information  is 
not  forthcoming  from  an  established 
customer,  sound  practices  would 
require  that  consideration  be  given  to 
terminating  the  account  relationship. 

The  best  identification  documents  for 
verifying  the  identity  of  prospective 
customers  are  the  ones  that  are  the  most 
difficult  to  obtain  illicitly  and  the  most 
difficult  to  counterfeit.  No  single  form  of 
identification  can  be  guaranteed  to  be 
genuine,  however.  Therefore,  the 
identification  pfocess  should  be 
cumulative,  obtaining  enough 
information  and  documentation  to 
assure  the  insured  nonmember  bank 
that  it  has  adequately  identified  the 
prospective  customer.  For  individual 
accounts,  this  might  include,  for 
instance,  a  document  containing  a 
photograph  and  signature  of  the 
individual.  For  corporate  or  business 
customers,  the  customer  identification 
process  could  include  the  review  of 
appropriate  documentation  that  allows 
for  a  means  to  verify  that  the 
corporation  or  other  business  entity 
does  exist  and  does  engage  in  the 
business,  as  stated.  All  documentation 
reviewed,  as  well  as  verifications  of  the 
information  contained  therein,  should 
be  recorded  and  maintained  by  the 
nonmember  bank. 

Any  practice  of  an  insured 
nonmember  bank  that  allows  for  the 
estabhshment  of  a  customer  relationship 
without  face-to-face  contact  with  bank 
personnel,  such  as  banking  by  mail  or 
Internet  banking,  poses  difficulties  in 
the  identification  of  the  prospective 
customer  by  use  of  the  traditionally 
accepted  practice  of  obtaining 
identification  documentation,  to  include 
photographic  identification.  Even 
though  photographic  identification  in 
such  circumstances  will  be  impractical, 
other  accepted  means  of  identifying  a 
customer  are  still  viable.  In  such 
circumstances,  special  care  should  be 
given  to  verification  of  address  and 
telephone  number.  Moreover,  insured 


nonmember  banks  should  consider 
using  commercially  available  data  to 
compare  items  such  as  name  with  date 
of  birth  and  social  security  number. 

If  an  insured  nonmember  bank  offers 
private  banking  services,  it  is  important 
that  the  nonmember  bank  understand  a 
customer's  personal  and  business 
background,  source  of  funds,  and 
intended  use  of  the  private  banking 
services.  Typically,  private  banking 
customers  are  clients  of  financial 
advisors  or  make  use  of  account 
vehicles  such  as  personal  investment 
companies,  trusts,  and  personal  mutual 
investment  funds.  The  establishment  of 
such  accounts  serves  the  stated 
purposes  of  protecting  the  legitimate 
confidentiality  and  financial  privacy  of 
the  customers  who  use  such  accounts. 
However,  the  need  to  identify  properly 
the  beneficial  owners  of  such  accounts, 
through  an  effective  Know  Your 
Customer  program,  is  necessary  to  the 
continued  safe  and  sound  operation  of 
the  insured  nonmember  baiik.  Any 
needed  confidentiality  required  by 
customers  of  an  insured  nonmember 
bank's  private  banking  department  can 
be  addressed  by  the  development  of 
special  protections  to  limit  access  to 
information  that  would  generally  reveal 
the  beneficial  owrners  of  those  accounts. 

Introductions  or  referrals  of 
prospective  customers  by  established 
customers  of  the  insured  nonmember 
bank,  while  extremely  valuable  in 
providing  background  information 
about  the  prospective  customer,  cannot 
take  the  place  of  identification 
requirements  that  should  be  set  forth  in 
the  nonmember  bank's  Know  Your 
Customer  program.  Details  regarding  the 
introduction  or  referral  should  be 
documented  so  that  the  information 
obtained  can  be  effectively  used  to  assist 
in  the  verification  of  the  prospective 
customer. 

The  extent  of  the  information 
regarding  the  customer  that  may  be 
necessary  to  fulfill  the  nonmember 
bank's  Know  Your  Customer  obfigations 
should  depend  on  a  risk-based 
assessment  of  the  customer  and  the 
transactions  that  are  expected  to  occur, 
and  should  be  addressed  within  the 
insured  nonmember  bank's  Know  Your 
Customer  program. 

Determine  the  source  of  funds. 
Paragraph  (d)(2)(ii)  requires  that  the 
Know  Your  Customer  program  provide 
a  system  for  determining  the  source  of 
a  customer's  funds.  The  amount  of 
information  needed  to  do  this  can 
depend  on  the  type  of  customer  in 
question.  As  an  example,  if  a  retail 
banking  customer  maintains  demand 
deposit  accounts  funded  primarily  from 
payroll  deposits,  it  should  be  a 


relatively  simple  task  to  identify  and 
docimient  the  source  of  funds  as  payroll 
deposits.  On  the  other  hand,  a  more 
detailed  analysis,  with  a  more  extensive 
documentation  process,  would  be 
required  for  high  net  worth  customers 
v«th  multiple  deposits  from  a  variety  of 
sources.  For  these  reasons,  among 
others,  it  may  be  beneficial  for  insured 
nonmember  banks  to  classify  customers 
into  varying  categories,  based  on  factors 
such  as  the  types  of  accounts 
maintained,  the  types  of  transactions 
conducted,  and  the  potential  risk  of 
ilUcit  activities  associated  with  such 
accounts  and  transactions.  An  insured 
nonmember  bank  could  then  develop 
procedures  to  obtain  necessary 
information  and  documentation  based 
on  the  risk  assessment  for  the  various 
categories  or  classes  established  by  the 
noiunember  bank. 

Determine  norma]  and  expected 
transactions.  Paragraph  (d)(2)(iii) 
requires  that  the  Know  Your  Customer 
program  provide  a  system  for 
determining  a  customer's  normal  and 
expected  transactions  involving  the 
insured  nonmember  bank.  A 
noiunember  bank's  imderstanding  of  a 
customer's  normal  and  expected 
transactions  should  be  based  on 
information  obtained  both  when  an 
account  is  opened  and  during  a 
reasonable  period  of  time  thereafter.  It 
also  should  be  based  on  normal 
transactions  for  similarly  situated 
customers.  Without  this  information,  an 
insured  noiunember  bank  is  unable  to 
identify  suspicious  transactions. 

Monitor  the  account  transactions. 
Paragraph  (d)(2)(iv)  requires  that  the 
Know  Your  Customer  program  provide 
a  system  for  monitoring,  on  an  ongoing 
basis,  the  transactions  conducted  by 
customers  to  identify  transactions  that 
are  inconsistent  with  the  normal  and 
expected  transactions  for  particular 
customers  or  for  customers  in  the  same 
or  similar  categories  or  classes.  The 
proposed  regulation  does  not  require 
that  every  transaction  of  every  customer 
be  reviewed.  Rather,  it  requires  that  an 
insured  nonmember  bank  develop  a 
monitoring  system  that  is  conmiensurate 
with  the  risks  presented  by  the  accounts 
maintained  at  that  bank. 

In  designing  a  monitoring  system,  an 
insured  nonmember  bank  may  choose  to 
classify  accounts  into  various  categories 
based  on  factors  such  as  the  type  and 
size  of  account,  the  types,  number,  and 
size  of  transactions  conducted  in  the 
account,  and  the  risk  of  illicit  activity 
associated  with  the  account.  For  certain 
classes  or  categories  of  accounts,  it 
would  be  sufficient  for  an  effective 
monitoring  system  to  establish 
parameters  for  which  the  transactions 
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within  these  accounts  will  normally 
occur.  Rather  than  monitoring  each 
transaction,  an  effective  monitoring 
system  could  entail  monitoring  only  for 
those  transactions  that  exceed  the 
established  parameters  for  that 
particular  class  or  category  of  accounts. 
For  other  categories  or  classes  of 
accounts,  such  as  private  banking 
accounts,  it  may  be  necessary  to  monitor 
each  significant  transaction. 

Determine  if  transaction  should  be 
reported.  Once  a  transaction  is 
identified  as  inconsistent  with  normal 
and  expected  transactions,  paragraph 
(d)(2)(v)  requires  that  an  insured 
nonmember  bank  determine  if  the 
transaction  warrants  the  filing  of  a 
Suspicious  Activity  Report.  This  is 
consistent  with  an  insured  nonmember 
bank's  existing  obligations  under  12 
CFR  353.3(a).  In  identifying  reportable 
transactions,  an  insured  nonmember 
bank  should  not  conclude  that  every 
transaction  that  falls  outside  what  is 
expected  for  a  given  customer  should  be 
reported.  Rather,  a  nonmember  bank 
should  focus  on  patterns  of  inconsistent 
transactions  and  isolated  transactions 
that  present  risk  factors  that  warrant 
ftulher  review. 

Paragraph  (e) — Compliance  With  Know 
Your  Customer  Program 

This  paragraph  sets  forth  the 
requirements  an  insured  nonmember 
bank  must  follow  to  ensure  that  it  is  in 
compliance  with  its  Know  Your 
Customer  program.  The  requirements 
include  that  an  insured  noimiember 
bank  provide  for  and  document  a 
system  of  internal  controls  to  ensure 
ongoing  compliance,  as  well  as  provide 
for  and  document  independent  testing 
for  compliance  with  the  Know  Your 
Customer  program.  Additionally,  the 
nonmember  bank  must  designate  an 
individual  responsible  for  coordinating 
and  monitoring  day-to-day  compliance 
and  provide  for  and  document  training 
to  all  appropriate  personnel  of  the 
content  and  requirements  of  the  Know 
Your  Customer  program. 

Paragraph  (f) — Availability  of 
Documentation 

This  paragraph  requires,  for  all 
accounts  opened  or  maintained  in  the 
United  States,  that  all  information  and 
documentation  necessary  to  comply 
with  the  regulations  be  made  available 
for  examination  and  inspection,  at  a 
location  specified  by  an  FDIC 
representative,  within  48  hours  of  a 
request  for  such  information  and 
dociunentation.  In  instances  where  the 
information  and  documentation  is  at  a 
location  other  than  where  the 
customer's  account  is  maintained  or  the 


financial  services  are  rendered,  the 
insured  nonmember  bank  must  adopt, 
as  part  of  its  Know  Your  Customer 
program,  specific  procedures  designed 
to  ensure  that  the  information  and 
documentation  is  reviewed  on  an 
ongoing  basis  by  appropriate  personnel. 
The  nonmember  bank  should  maintain 
written  evidence  that  the  appropriate 
review  is  being  performed  on  a  regular 
basis. 

While  issues  arise  on  occasion 
concerning  documentation  on  accounts 
domiciled  in  the  United  States  by 
foreign  accoimtholders,  the  FDIC 
believes  that  the  information  typically 
already  exists  within  the  insured 
nonmember  bank  in  the  United  States 
because  the  information  is  used  by  the 
relationship  manager,  who  resides  in 
the  United  States,  as  well  as  other 
components  of  the  nonmember  bank  to 
provide  banking  services  to  the 
customer. 

Comments  Sought 

The  FDIC  invites  comment  on  any 
aspect  of  the  rule,  and  specifically  seeks 
comment  on  the  following  issues: 

1.  Whether  the  proposed  definition  of 
"customer"  is  sufficient  to  include  all 
persons  who  benefit  from  an  account 
opened  at  an  insured  nonmember  bank 
such  as  persons  who  establish  off-shore 
shell  companies  or  entities  or  otherwise 
conduct  their  business  through 
intermediaries. 

2.  Whether  the  proposed  definition  of 
"customer"  is  too  broad  and  will 
unnecessarily  include  persons  that  pose 
a  minimal  Know  Your  Customer  risk. 

3.  Whether  an  insured  nonmember 
bank's  Know  Your  Customer  program 
should  apply  to  a  nonmember  bank's 
counterparty  relationships  with  respect 
to  transactions  in  wholesale  financial 
markets  (e.g.,  sales  or  purchases 
involving  foreign  exchange  or  securities) 
and  correspondent  banking 
relationships.  If  so,  would  a  different 
standard  than  that  applicable  to  retail 
relationships  be  more  appropriate  for 
wholesale  and  correspondent  banking 
relationships?  If  such  a  distinction  is 
appropriate,  is  the  proposed  definition 
of  "customer"  sufficient? 

4.  Whether  the  benefits  of 
implementing  Know  Your  Customer 
requirements  outweigh  the  costs 
involved. 

5.  Whether  the  proposed  regulation 
will  create  a  competitive  disadvantage 
with  respect  to  other  financial  entities 
offering  similar  services  that  may  not  be 
subject  to  similar  regulations  (citing, 
where  possible,  specific  examples)  and, 
if  so,  what  could  be  done  to  mitigate  *he 
disadvantage  consistent  with  the  FDlC's 
supervisory  responsibilities. 


6.  Whether  the  actual  or  perceived 
invasion  of  personal  privacy  interests  is 
outweighed  by  the  additional 
compliance  benefits  anticipated  by  this 
proposal. 

7.  Whether  there  should  be  a 
miiimum  account  size  threshold  below 
which  the  Know  Your  Customer 
requirements  should  be  waived. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
the  FDIC  must  either  provide  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
with  this  proposed  rule,  or  certify  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  is  designed  to  be 
flexible  so  that  each  insiu«d 
nonmember  bank  can  design  a  Know 
Your  Customer  program  appropriate  for 
its  circumstances.  While  advantageous 
to  fnsured  nonmember  banks,  this 
flexibility  makes  it  difficult  to  predict 
the  magnitude  of  the  economic  impact 
of  the  proposed  rule  on  insured 
nonmember  banks.  The  FDIC  cannot,  at 
this  time,  determine  whether  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  FDIC, 
therefore,  includes  this  IRFA. 

A.  Reasons  For  and  Objectives  of  the 
Proposed  Rule. 

The  proposed  Know  Your  Customer 
rule  is  designed  to  deter  and  detect 
financial  crimes,  such  as  money 
laundering,  tax  evasion,  and  fraud. 
Financial  crimes  conducted  at  or 
through  financial  institutions,  even 
where  financial  institutions  are  not 
parties  to  the  transactions,  can  damage 
the  reputations  of  the  institutions 
involved,  and  possibly  of  the  entire 
banking  industry.  Under  current  law, 
financial  institutions  are  required  to 
report  suspicious  activities  to  law 
enforcement  authorities,  but  are  not 
required  to  specifically  search  for 
suspicious  activities.  As  a  result, 
suspicious  activities  may  go  unreported, 
and  illegal  activity  may  go  undetected. 
Know  Your  Customer  programs  would 
better  enable  financial  institutions  to 
alert  law  enforcement  authorities  to 
potential  criminal  conduct  and  help 
deter  criminal  conduct  in  the  banking 
industry. 

The  FDIC  has  two  primary  objectives 
for  this  proposed  rulemaking:  (1) 
increasing  insured  nonmember  banks' 
detection  and  reporting  of  suspicious 
customer  activities;  and,  (2)  deterring 
financial  crimes  at  insured  nonmember 
banks. 

The  proposed  rule  would  apply  to 
.  large  and  small  insured  nonmember 
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banks.  Small  nonmember  banks  are 
generally  defined,  for  Regulatory 
Flexibility  Act  purposes,  as  those  with 
assets  of  $100  milhon  or  less.  This 
proposed  rule  would  apply  to 
approximately  3,950  small  insured 
nonmember  banks. 

B.  Requirements  of  the  Proposed  Rule. 

The  proposed  rule  would  require 
insured  nonmember  banks  to  identify 
their  customers,  determine  their 
customers'  normal  and  expected 
transactions,  determine  their  customers' 
sources  of  funds,  monitor  transactions 
to  find  those  that  are  not  normal  and 
expected,  and,  for  transactions  that  are 
not  normal  and  expected,  identify 
which  are  suspicious.  Insured 
normiember  banks  are  required  to  report 
any  suspicious  transactions  under 
current  law.  and  this  proposed  rule 
would  have  no  additional  reporting 
requirements. 

"The  impact  of  the  proposed  regulation 
on  a  nonmember  bank's  resources,  and 
the  skills  necessary  to  comply  with  it. 
will  vary  fi-om  one  nonmember  bank  to 
another  because  the  proposed  regulation 
is  designed  to  take  into  account  each 
bank's  size  and  resources.  Because  each 
nonmember  bank  would  be  able  to 
design  an  individualized  Know  Your 
Customer  program,  it  is  difficult  to 
specify  the  type  of  professional  skills 
necessary  for  preparing  any  required 
records  or  reports.  Large  insured 
nonmember  banks  may  be  more  likely  to 
use  computerized  Know  Your  Customer 
programs,  and  in  that  event  would  be 
more  likely  to  need  professional 
computer  skills.  Small  nonmember 
banks  that  choose  to  automate  their 
Know  Your  Customer  programs  would 
need  professional  computer  skills. 

Know  Your  Customer  monitoring 
would  be  similar  to  monitoring  that 
insured  nonmember  banks  ah-eady  do. 
For  example,  insured  nonmember  banks 
monitor  customer  transactions  to  ensure 
that  cash  transactions  exceeding 
$10,000  are  reported  under  the  Bank 
Secrecy  Act,  to  ensure  that  customers  do 
not  overdraw  their  accounts,  and  to 
ensure  that  loan  payments  are  accurate 
and  timely.  Thus,  Know  Your  Customer 
monitoring  would  rely,  at  least  in  part, 
on  computer  and  other  skills  that 
insured  normiember  bank  personnel 
already  have  and  regularly  use. 

C.  Significant  Alternatives 

1.  No  Know  Your  Customer 
Requirements 

The  FDIC  considered  recommending 
Know  Your  Customer  procedures  rather 
than  proposing  regulatory  requirements. 
The  FDIC  decided  to  propose  this 


rulemaking,  however,  because  of  the 
risks  that  insured  nonmember  banks 
face  from  customers  who  attempt  illegal 
activities.  Illegal  activities  would  harm 
a  nonmember  bank's  reputation  and  that 
of  the  entire  banking  industry. 
Requiring  Know  Yoiu-  Customer 
programs  significantly  reduces  the 
likelihood  that  some  insured 
nonmember  banks  would  not  establish 
or  adhere  to  such  programs.  In  addition, 
because  other  federal  banking  agencies 
are  proposing  Know  Your  Customer 
rules,  the  FDIC  believes  that  criminals 
would  quickly  move  their  illegal  funds 
transfers  into  insured  nonmember  banks 
without  Know  Your  Customer  programs , 
thus  increasing  those  banks'  exposure  to 
illegal  activity. 

Moreover,  recommending  rather  than 
requiring  Know  Your  Customer 
programs  would  allow  customers  to 
simply  refuse  to  answer  appropriate 
questions  about  their  identities  or 
transactions.  If  Know  Your  Customer 
programs  are  required,  insured 
nonmember  banks  can  more  easily 
collect  the  necessary  information 
because  customers  cannot  turn  readily 
to  another  financial  institution  fi-ee  of 
such  requirements. 

For  these  reasons,  merely 
recommending  Know  Your  Customer 
programs  would  interfere  with  the 
FDIC's  goals  of  increasing  insured 
nonmember  banks'  detection  and 
reporting  of  suspicious  customer 
activities,  and  deterring  financial  crimes 
at  insured  nonmember  banks. 

2.  Exemption  for  Small  Nonmember 
Banks 

The  FDIC  considered  exempting  small 
nonmember  banks  from  Know  Your 
Customer  requirements.  However,  this 
alternative  has  the  disadvantage  of 
possibly  creating  a  haven  for  criminal 
activity.  It  is  likely  that  criminals  would 
concentrate  their  activity  at  those 
nonmember  banks  not  subject  to  any 
Know  Your  Customer  requirements.  An 
exemption  for  small  insured 
nonmember  banks  would  conflict  with 
the  FDIC's  goals  of  increasing  insured 
nonmember  banks'  detection  and 
reporting  of  suspicious  customer 
activities  and  deterring  financial  crimes 
at  insured  nonmember  banks. 

3.  Flexible  Know  Your  Customer 
Requirements 

The  FDIC  is  proposing  to  require  that 
all  insured  nonmember  banks  estabhsh 
and  follow  Know  Your  Customer 
programs,  but  the  proposal  will  allow 
each  nonmember  bank  to  develop  a 
program  appropriate  for  its 
circumstances,  including  but  not 
limited  to  its  size  and  resources.  This 
approach  is  preferable  to  the  first  two 


alternatives  because  it  does  not  allow 
criminals  to  choose  an  insured 
nonmember  bank  without  Know  Your 
Customer  requirements  to  conduct 
illegal  activities.  A  flexible  alternative 
also  avoids  requirements  beyond  the 
means  of  small  nonmember  banks. 
Small  nonmember  banks  could  use 
simpler,  less  costly,  and  less 
burdensome  programs  than  larger 
insiu^d  nonmember  banks. 

D.  Other  Matters 

The  FDIC  has  the  statutory  authority 
to  promulgate  this  proposed  regulation. 
There  are  no  federal  rules  that 
duphcate,  overlap,  or  conflict  with  this 
proposed  rule. 

Tne  FDIC  encourages  comment  on  all 
aspects  of  this  IRFA.  including 
comments  on  any  significant  economic 
impact  the  proposed  rule  would  have  on 
small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
the  FDIC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  A  collection  of  information 
contained  in  this  rule  and  described 
below  has  been  submitted  to  OMB  for 
review.  Comments  on  the  collection  of 
information  should  be  sent  to  the  desk 
officer  for  the  FDIC:  Alexander  T.  Hunt, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  3208,  Washington.  DC  20503. 
Copies  of  comments  should  also  be  sent 
to:  Steven  F.  Hanft.  FDIC  Clearance 
Officer.  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW, 
Washington.  DC  20429.  (202)  898-3907. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  building  (located  on  F  Street)  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  address: 

COMMENTS@FDIC.GOV].  For  further 
information  on  the  Paperwork 
Reduction  Act  aspect  of  this  rule, 
contact  Steven  F.  Hanft  at  the  above 
address.  OMB  will  make  a  decision 
concerning  the  change  in  the 
information  collection  between  30  and 
60  days  after  the  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  this 
publication.  Unless  the  FDIC  publishes 
a  notice  to  the  contrary,  the  public  may 
assume  that  the  change  in  the  collection 
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was  approved  within  60  days  of  this 
publication. 

Comment  is  solicited  on:  (i)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(iv)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Title  of  the  collection:  The  proposed 
rule  will  modify  an  information 
collection  previously  approved  by  OMB 
titled  "Procedures  for  Monitoring  Bank 
Secrecy  Act  Compliance"  under  OMB 
ccMitrol  niunber  3064-0087. 

Summary  of  the  change  to  the 
collection:  The  proposed  rule  will 
modify  the  collection  by  adding  a 
requirement  that  each  bank  develop  a 
written  "Know  Your  Customer" 
program. 

Need  and  Use  of  the  information: 
Banks  will  use  the  Know  Your  Customer 
program  to  assure  that  they  do  not 
become  imwritting  participants  in  iUicit 
activities  conducted  or  attempted  by 
their  customers.  The  FDIC  will  use  the 
information  kept  to  ensure  and  monitor 
compliance  with  the  Bank  Secrecy  Act. 

Respondents:  State  nonmember  banks 
(approximately  6,000). 

Estimated  annual  burden:  The 
majority  of  the  paperwork  burden 
associated  with  the  proposed  rule  is  the 
one-time  cost  of  developing  a  plan  and 
implementing  written  policies  and 
procedures  which  will  occur  in  the  first 
year  of  the  rule's  application  to  a 
covered  bank.  In  the  normal  course  of 
business,  most  institutions  likely 
already  have  sufficient  information 
about  their  customers  in  their  files  and 
would  only  need  to  organize  and  review 
such  information.  The  FDIC  estimates 
that  there  will  be  6,000  recordkeepers  in 
the  first  year.  In  subsequent  years,  the 
recordkeepers  will  consist  of  newly- 
chartered  institutions  subject  to  the  rule. 
The  proposed  rule  is  not  expected  to 
significantly  increase  the  ongoing 
annual  burden  for  the  recordkeepers 
because  most  of  the  ongoing  burden  is 
incurred  in  the  normal  course  of  their 
business  activities  and  or  accounted  for 


under  other  existing  information 
collections  including  their  fraud 
prevention  procedures,  their  monitoring 
of  transactions  for  reporting  on  the 
Department  of  the  Treasury's  Currency 
Transaction  Reports  and  as  part  of  their 
procedures  to  detect  violations  or 
suspicious  activity  reported  on  the 
Suspicious  Activity  Report.  Because  the 
records  would  be  maintained  at  the 
subject  organizations  and  are  not 
provided  to  the  Board,  no  issue  of 
confidentiality  imder  the  Freedom  of 
Information  Act  arises. 

Frequency  of  response:  Occasional. 

Number  of  responses:  6,000. 

Number  of  hours  to  prepare  a 
response:  10 — 30  hours,  with  an  average 
of  20  hours. 

Total  annual  burden:  120,000. 

List  ofSubiects  in  12  CFR  Part  326 

Banks,  banking.  Bank  robbery.  Bank 
Secrecy  Act,  Crime,  Currency,  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  326  of  title  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  326— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES  AND 
BANK  SECRECY  ACT  COMPLIANCE 

1.  The  authority  citation  for  part  326 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813, 1815,  1817. 
1818,  1819(Tenthl,  1881-1883;  31  U.S.C. 
5311-5324. 

2.  A  new  subpart  C  is  added  to  read 
as  follows: 

Subpart  C — Know  Your  Customer 
Compliance 

§  326.9    Know  Your  Customer  rule. 

(a)  Purpose.  This  subpart  requires  that 
all  insured  nonmember  banks  as  defined 
in  12  CFR  326.1(a)  establish  and 
regularly  maintain  procedures  designed 
to  determine  the  identity  of  their 
customers,  as  well  as  their  customers' 
normal  and  expected  transactions  and 
sources  of  funds  involving  the 
nonmember  bank.  These  procedures 
(referred  to  as  the  "Know  Your 
Customer"  program)  are  intended  to: 
protect  the  reputation  of  the  nonmember 
bank;  facilitate  the  nonmember  bank's 
compliance  with  all  applicable  statutes 
and  regulations  (including  the  Bank 
Secrecy  Act  and  the  suspicious  activity 
reporting  requirements  of  12  CFR  353.3) 
and  vfith  safe  and  sound  banking 
practices;  and  protect  the  insured 
nonmember  bank  from  becoming  a 


vehicle  for  or  a  victim  of  illegal 
activities  perpetrated  by  its  customers. 

(b)  Definition  of  customer.  For  the 
purposes  of  this  section,  customer 
means: 

(1)  Any  person  or  entity  who  has  an 
account  with  an  insured  nonmember 
bank  covered  by  this  subpart  involving 
the  receipt  or  disbursal  of  funds;  and 

(2)  Any  person  or  entity  on  behalf  of 
whom  an  account  is  maintained. 

(c)  Establishment  of  Know  Your 
Customer  program.  Each  insured 
nonmember  bank  shall  develop  and 
provide  for  the  continued 
administration  of  a  Know  Your 
Customer  program  by  April  1,  2000.  The 
Know  Your  Customer  program  shall  be 
reduced  to  writing  and  approved  by  the 
board  of  directors  (or  a  committee 
thereof)  with  the  approval  recorded  in 
the  official  minutes  of  the  board. 

(d)  Contents  of  Know  Your  Customer 
program.  The  Know  Your  Customer 
program  may  vary  in  complexity  and 
scope  according  to  categories  or  classes 
of  customers  established  by  the 
nonmember  bank  and  the  potential  risk 
of  illicit  activities  associated  with  those 
customers'  accounts  and  transactions. 

[\)  Appropriate  documentation 
requirements  and  due  diUgence 
procedures  established  by  the  insured 
nonmember  bank  to  comply  with  this 
section. 

(2)  A  system  for: 

(i)  Determining  the  identity  of  the 
insured  nonmember  bank's  new 
customers  and,  if  the  nonmember  bank 
has  reasonable  cause  to  believe  that  it 
lacks  adequate  information  to  know  the 
identity  of  existing  customers, 
determining  the  identity  of  those 
existing  customers; 

(ii)  Determining  the  customer's 
sources  of  funds  for  transactions 
involving  the  insured  nonmember  bank; 

(iii)  Determining  the  particular 
customer's  normal  and  expected 
transactions  involving  the  insured 
nonmember  bank; 

(iv)  Monitoring  customer  transactions 
and  identifying  transactions  that  are 
inconsistent  with  normal  and  expected 
transactions  for  that  particular  customer 
or  for  customers  in  the  same  or  similar 
categories  or  classes,  as  estabUshed  by 
the  insured  nonmember  bank;  and 

(v)  Determining  if  a  transaction 
should  be  reported  in  accordance  with 
the  FDIC's  suspicious  activity  reporting 
regulations  and,  if  so,  reporting 
accordingly. 

(e)  Compliance  with  Know  Your 
Customer  program.  The  insured 
nonmember  bank  shall  comply  with  its 
Know  Your  Customer  program.  To 
ensure  compliance,  the  norunember 
bank  shall: 
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(1)  Provide  for  and  document  a 
system  of  internal  controls; 

(2)  Provide  for  and  document 
independent  testing  for  compliance  to 
be  conducted  by  bank  personnel  or  by 
an  outside  party  on  a  regular  basis; 

(3)  Designate  an  individual  or 
individuals  as  responsible  for 
coordinating  and  monitoring  day-to-day 
compliance;  and 

(4)  Provide  for  and  document  training 
to  all  appropriate  personnel,  on  at  least 
an  annual  basis,  of  the  content  and 
required  procedures  of  the  Know  Your 
Customer  program. 

(f)  Availability  of  documentation.  For 
all  accounts  opened  or  maintained  in 
the  United  States,  each  insured 
nonmember  bank  must  ensure  that  all 
information  and  documentation 
sufGcient  to  comply  with  the 
requirements  of  this  section  are 
available  for  examination  and 
inspection,  at  a  location  specified  by  an 
FDIC  representative,  within  48  hours  of 
an  FDIC  representative's  request  for 
such  information  and  documentation.  In 
instances  where  the  information  and 
documentation  is  maintained  at  a 
location  other  than  where  the 
customer's  account  is  maintained  or  the 
financial  services  are  rendered,  the 
insiued  nonmember  bank  must  include, 
as  part  of  its  Know  Your  Customer 
program,  specific  procedures  designed 
to  ensure  that  the  information  and 
dociimentation  is  reviewed  on  an 
ongoing  basis  by  appropriate  bank 
personnel  in  order  to  comply  with  this 
subpart. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.  this  27th  day  of 
October,  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(PR  Doc.  98-32334  Filed  12-4-98;  8:45  am] 

BILUNG  CODE  6714-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  563 

[No.  98-114] 
RIN  1550-AB15 

Know  Your  Customer 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to  issue 
a  regulation  requiring  savings 
associations  to  develop  and  maintain 


Know  Your  Customer  programs  to  deter 
and  detect  financial  crimes.  The  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  and  the  Office  of  the 
Comptroller  of  the  Currency  are 
proposing  substantially  similar  rules  in 
separately  published  notices.  The 
proposed  regulation  would  reduce  the 
likelihood  that  savings  associations  will 
become  unwitting  participants  in  any 
customer's  illicit  activities  by  requiring 
savings  associations  to  determine  the 
true  identities  and  legitimate  activities 
of  their  customers.  The  proposal  would 
require  each  savings  association  to 
determine  the  identity  of  its  customers, 
to  determine  normal  and  expected 
transactions  for  its  customers,  to 
determine  its  customers'  sources  of 
funds,  to  identify  transactions  that  are 
not  normal  or  expected  transactions  for 
the  customer,  and  to  report  suspicious 
transactions  under  existing  suspicious 
activity  reporting  requirements.  The 
proposal's  flexible  approach  would 
allow  each  savings  association  to  design 
a  Know  Your  Customer  program 
suitable  for  its  own  circumstances. 
DATES:  Comments  must  be  received  by 
March  8, 1999.        ? 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  Docket  No.  98-114.  Hand 
deliver  comments  to  Public  Reference 
Room,  1700  G  Street,  NW.,  lower  level, 
from  9:00  A.M.  to  5:00  P.M.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755  or  (202) 
906-6956  (if  the  comment  is  over  25 
pages).  Send  e-mails  to 
public.info@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Clark,  Senior  Manager, 
Compliance  and  Trust  Programs, 
Compliance  Policy,  (202)  906-5628, 
Gary  C.  Jackson,  Analyst,  CompUance 
Policy,  (202)  906-5653,  Christine 
Harrington,  Counsel  (Banking  and 
Finance),  (202)  906-7957,  or  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  financial  sector's  integrity 
depends  on  depository  institutions' 
ability  to  attract  and  retain  legitimate 


funds  from  law  abiding  customers. 
Depository  institutions'  ability  to  do  so 
rests  on  the  quality  and  the  reliability  of 
their  services  and  on  their  sound 
reputation  within  the  financial  sector. 
Illicit  financial  activities,  such  as  money 
laundering  and  fraud,  pose  a  serious 
threat  to  financial  institutions'  integrity. 
Illicit  funds  transactions  can  damage  the 
reputations  of  the  involved  financial 
institution,  may  subject  the  institution 
to  criminal  liabiUty,'  and  may 
ultimately  damage  the  reputation  of  the 
entire  financial  sector.  While  it  is 
impossible  to  identify  every  transaction 
that  is  illegal  or  that  assists  criminals  in 
moving  illegally  derived  funds, 
financial  institutions  must  take  every 
reasonable  step  to  detect  such  activity. 
When  institutions  identify  their 
customers  and  determine  what 
transactions  are  normal  and  expected 
for  these  customers,  they  are  able  to 
monitor  transactions  to  identify  unusual 
or  suspicious  transactions.  By 
identifying  and  reporting  unusual  or 
suspicious  transactions,  financial 
institutions  protect  their  integrity  and 
assist  the  Federal  banking  agencies  and 
law  enforcement  authorities  in 
thwarting  illicit  activities. 

The  proposed  regulation  would 
implement  12  U.S.C.  1818(s).  This 
statute  requires  the  Federal  banking 
agencies  to  prescribe  regulations 
requiring  depository  institutions  to 
establish  and  maintain  procedures 
reasonably  designed  to  ensure  and 
monitor  compliance  with  the  Currency 
and  Foreign  "Transaction  Reporting  Act 
(31  U.S.C.  5311  et  seq.)  Effective  Know 
Your  Customer  programs  should 
facilitate  compliance  with  the  Currency 
and  Foreign  Transaction  Reporting  Act 
and  the  regulations  issued  thereunder 
(31  CFR  103.11  etseq.)  (collectively 
referred  to  as  the  Bank  Secrecy  Act). 

Accordingly,  OTS  is  proposing  to 
issue  rules  requiring  savings 
associations  to  develop  and  maintain 
Know  Your  Customer  programs  to 
detect  and  deter  financial  crimes.  The 
Federal  Reserve  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Federal  Deposit  Insurance  Corporation 
are  also  proposing  similar  Know  Your 
Customer  regulations.  OTS  believes  that 
similar  rules  applicable  to  different 
types  of  financial  institutions  will 
prevent  competitive  disparities  between 
industries.  OTS's  proposal  uses  the 
plain  language  drafting  techniques 
described  in  President  Clinton's 
Memorandum  on  Plain  Language  in 
Government  Writing  (June  1, 1998),  Vice 
President  Gore's  Memorandima 
Implementing  the  Presidential 


'  See  18  U.S.C.  1956  and  1957. 
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Memorandum  on  Plain  Language  (July 
20. 1998).  and  the  Federal  Register 
Document  Drafting  Handbook. 

The  Federal  banking  agencies' 
position  regarding  the  importance  of  a 
Know  Your  Customer  program  is 
consistent  with  that  of  other  countries, 
as  evidenced  by  the  pronouncements  of 
several  international  organizations. ^ 
Numerous  countries  have  supported 
Know  Your  Customer  programs  and 
mandatory  suspicious  transaction 
reporting  as  the  best  means  of  protecting 
the  financial  sector.  Criminal  elements 
tend  to  gravitate  towards  financial 
institutions  that  operate  within  poorly 
regulated  and  poorly  supervised 
jurisdictions.  Know  Your  Customer 
programs  work  to  stifle  transactions 
involving  illegally  derived  funds. 

OTS  recognizes  that  the  proposed 
Know  Your  Customer  requirements 
would  impose  additional  burdens  on 
some  institutions.  Consequently.  OTS 
has  proposed  only  the  minimal 
requirements  necessary  to  ensure  that 
savings  associations  have  adequate 
programs.  Moreover,  the  proposed 
regulation  is  designed  to  be  flexible  so 
that  savings  associations  can  create 
Know  Your  Customer  programs 
appropriate  for  their  circumstances.  In 
addition,  the  Federal  banking  agencies 
intend  to  publish  interpretive  guidance 
on  Know  Your  Customer  issuesat  the 
same  time  as  the  regulations  become 
final.  This  guidance,  coupled  with  a 
flexible  regulation,  will  aid  savings 
associations  in  complying  with  the 
regulations. 

Section-by-Section  Analysis 

OTS  proposes  to  add  a  new  regulation 
at  12  CFR  563.178  that  would  require 
every  savings  association  to  develop  and 
implement  a  Know  Your  Customer 
program.  The  proposed  rule  describes 
the  basic  requirements  of  a  Know  Your 
Customer  program,  but  does  not  set 
forth  specific  mandates  in  a  checklist 
style.  Rather,  the  proposal  would  give 
each  savings  association  the  flexibility 
to  design  a  Know  Your  Customer 
program  that  is  appropriate  for  its  size, 
the  nature  and  complexity  of  its 
operations,  and  its  risk  of  illicit  activity. 
Tlie  proposed  rule  is  summarized 
below. 


^  See  the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices'  E)ecember 
1998  "Statement  on  the  Prevention  of  Criminal  Use 
of  the  Banking  System  for  the  Purpose  of  Money 
Laundering,"  as  well  as  the  Committee's  April  1997 
"Core  Principles  for  Effective  Banking 
Supervision;"  the  1988  United  Nations  Vienna 
Convention  Against  Illicit  Traffic  in  Narcotic  Drugs 
and  Psychotropic  Substances;  the  1990  Council  of 
Europe  Convention;  and  the  Financial  Action  Task 
Force  Forty  Recommendations,  issued  in  1989  and 
amended  in  1996. 


Section  563. 1 78(a)    Who  Must  Establish 
a  Know  Your  Customer  Program? 

Proposed  paragraph  (a)  would  require 
each  savings  association  to  establish  and 
comply  with  a  written  Know  Your 
Customer  program.  The  savings 
association's  board  of  directors  or  a 
committee  of  the  board  would  be 
required  to  approve  the  program  and 
record  the  approval  in  the  official  board 
minutes.  These  requirements  would 
ensure  that  the  same  standards  are 
applied  throughout  the  savings 
association  and  would  inform  auditors 
and  examiners  of  the  program's 
requirements. 

OTS  intends  to  allow  savings 
associations  a  sufficient  time  after 
publication  of  a  final  rule  to  establish 
Know  Your  Customer  programs.  OTS 
proposes  to  make  the  final  Know  Your 
Customer  rule  effective  on  April  1, 
2000.  In  this  way.  savings  associations 
will  have  a  sufficient  period  to  establish 
and  implement  their  Know  Your 
Customer  programs. 

Section  563. 1 78(b)    Why  Must  I 
Establish  a  Know  Your  Customer 
Program? 

Paragraph  (b)  of  the  proposed  rule 
would  explain  why  a  savings 
association  must  establish  a  Know  Your 
Customer  program.  Such  programs  serve 
several  purposes:  protecting  the  savings 
association's  reputation;  faciUtating  its 
compliance  with  the  Bank  Secrecy  Act. 
the  OTS's  suspicious  activity  reporting 
regulations,  and  safe  and  sound 
practices;  and  protecting  the  savings 
association  from  becoming  a  vehicle  for, 
or  a  victim  of.  illegal  activities  by  its 
customers. 


Section  563.178(c) 
Customer? 


Who  Is  My 


The  proposed  rule  defines  "customer" 
to  include  any  person  or  entity  who  has 
an  account  with  a  savings  association 
that  involves  the  receipt  or  disbursal  of 
funds,  and  any  person  or  entity  on 
behalf  of  whom  an  account  is 
maintained.  The  term  includes  direct 
and  indirect  beneficiaries  of  the  account 
when  the  activity  in  the  account 
involves  the  receipt  or  disbursal  of 
funds.  A  "customer"  would  include  an 
accountholder,  a  beneficial  owner  of  an 
account,  or  a  borrower.  A  "customer" 
could  include  the  beneficiary  of  a  trust, 
an  investment  fund,  a  pension  fund  or 
a  company  whose  assets  are  managed  by 
an  asset  manager;  a  controlling 
shareholder  of  a  closely  held 
corporation;  or  the  grantor  of  a  trust 
established  in  an  off-shore  jurisdictioi;. 
The  term  "customer"  does  not  include 
recipients  of  services  for  which  the 


receipt  or  disbursal  of  customer  funds  is 
incidental,  such  as  rental  of  safe  deposit 
boxes. 

The  proposed  definition  would 
include  both  existing  and  new 
customers.  The  effectiveness  of  a  Know 
Youl-  Customer  program  would  be 
greatly  reduced  if  all  customer  accounts 
in  existence  prior  to  the  effective  date  of 
the  regulations  were  excluded  fi-ora  its 
scope.  However,  the  OTS  does  not 
believe  that  it  is  practicable  for  a  savings 
association  to  conduct  a  large-scale 
information  request  fi-om  all  its  existing 
customers.  Rather,  a  savings  association 
could  comply  with  the  proposed 
regulation  by  determining  its  current 
customers'  normal  and  expected 
transactions  using  available  account 
data,  and  monitoring  their  transactions 
for  suspicious  activities.  However,  if 
existing  customers  and  their 
transactions  present  imusual  risk  of 
illegal  activity  (for  instance,  transactions 
involving  private  banking  customers),  it 
may  be  necessary  to  fulfill  all  of  the 
requirements  of  this  regulation  as  if  they 
were  new  customers. 

Section  563.178(d)  What  Transactions 
Are  Covered  Under  This  Section? 

The  regulation  would  define 
"transaction"  to  include  any  transaction 
by  a  customer  that  is  conducted  at  a 
savings  association's  facilities  or  that 
involves  the  savings  association, 
regardless  of  where  the  transaction  is 
conducted. 

Section  563. 1 78(e)    What  Must  My 
Know  Your  Customer  Program  Contain? 

Proposed  paragraph  (e)  sets  forth  the 
basic  requirements  for  Know  Your 
Customer  programs.  Savings 
associations  vary  considerably  in  how 
they  conduct  their  day-to-day  business. 
OTS  believes  that  requiring  each  savings 
association  to  follow  a  standard 
checklist  would  be  of  little  value. 
Accordingly,  the  proposed  regulation 
would  allow  each  savings  association  to 
develop  an  individualized  Know  Your 
Customer  program.  Such  individualized 
programs  would  more  appropriately 
reflect  the  size  and  complexity  of  the 
savings  association,  the  types  of 
customers  it  serves,  the  nature  and 
extent  of  its  customers'  activities,  and 
its  risks  of  illicit  activity.  In  particular, 
proposed  paragraph  (e)  would  allow  a 
savings  association  to  develop 
"customer  profiles"  for  classifying 
customers  into  risk-based  categories  to 
determine  the  information  and 
monitoring  that  is  appropriate  for  those 
customers  and  to  determine  when 
customers'  transactions  may  be 
suspicious. 
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While  the  proposed  regulation  would 
provide  savings  associations  with 
substantial  flexibility  to  devise 
individualized  Know  Your  Customer 
programs,  all  Know  Your  Customer 
programs  must  contain  certain  critical 
features.  First,  proposed  §  563.178(e)(1) 
would  require  each  savings  association 
to  determine  the  identities  of  its 
prospective  customers.  For  existing 
customers,  a  savings  association  also 
would  be  required  to  determine  their 
identity  if  it  has  reason  to  believe  that 
it  lacks  adequate  information  to  know 
their  identity. 

Each  savings  association  would  need 
to  establish,  to  its  own  satisfaction,  that 
it  is  deeding  with  a  legitimate  person  or 
entity,  and  must  verify  its  customer's 
identity.  The  nature  and  extent  of  the 
identification  process  should  be 
commensurate  with  the  anticipated 
transactions  and  the  risks  of  illegal 
activity  associated  with  such 
transactions. 

If  a  prospective  customer  refuses  to 
provide  any  requested  information, 
sound  practices  would  require  that  the 
savings  association  not  establish  the 
customer  relationship.  Similarly,  if  an 
established  customer  refuses  to  provide 
requested  information,  sound  practices 
would  require  the  savings  association  to 
consider  terminating  the  relationship. 

The  best  dociunents  for  verifying  me 
identity  of  a  prospective  customer  are 
the  ones  that  are  the  most  difficult  to 
obtain  illicitly  and  the  most  difficult  to 
counterfeit.  Because  no  single  form  of 
identification  can  be  guaranteed  to  be 
genuine,  a  savings  association  should 
use  a  cumulative  identification  process 
and  should  obtain  enough  information 
and  documentation  to  ensure  that  it  has 
properly  identified  its  customer.  In 
addition  to  the  customer's  name,  key 
identifying  information  may  include  the 
customer's  address,  place  of  business, 
and  telephone  number  A  savings 
association  may  find  it  appropriate  to 
verify  addresses  by  physically  observing 
the  locations,  and  to  verify  telephone 
numbers  by  calling  the  numbers.  Extra 
steps  may  be  appropriate  for  customers 
outside  a  savings  association's  normal 
service  area. 

If  a  customer  is  a  natural  person, 
acceptable  forms  of  identification  would 
include  a  document  with  a  photograph, 
a  description  of  the  person,  the  person's 
signature,  and  an  easily  recognizable 
identification  issued  by  a  government 
entity.  While  not  an  exhaustive  list, 
examples  of  acceptable  identification 
issued  by  a  government  entity  include  a 
driver's  license  or  an  identification  card 
with  a  photograph  issued  by  the  State 
where  the  savings  association  is  located, 
or  a  United  States  passport  or  alien 


registration  card.  Other  forms  of 
identification,  while  not  sufficient 
without  corroboration,  can  serve  as 
helpful  cumulative  information. 
Examples  of  such  information  include 
an  employer  or  student  identification 
card,  an  out-of-State  driver's  license,  a 
credit  card,  or  a  customer's  current 
home  utility  bills. 

For  corporate  or  business  customers, 
a  savings  association  should  verify  that 
the  corporation  or  business  entity  exists 
and  engages  in  its  stated  business.  A 
savings  association  should  obtain 
evidence  of  a  business's  legal  status, 
such  as  an  incorporation  document,  a 
partnership  agreement,  association 
documents,  or  a  business  license.  In 
some  instances,  it  may  also  be 
appropriate  to  obtain  information  on  the 
business's  controlling  owners. 
Additionally,  a  savings  association 
should  obtain  a  business  customer's 
financial  statements,  a  description  of  the 
business,  and  a  description  of  its 
primary  areas  of  trade.  To  verify 
information,  a  savings  association  may 
also  obtain  information  related  to  a 
business's  customers  and  suppliers. 

At  a  minimum,  for  both  natiual 
persons  and  corporate  or  business 
customers,  the  savings  association's 
records  should  indicate  the  type  of 
identification  obtained.  If  no  legal 
impediment  exists,  the  savings 
association  should  duplicate  and 
maintain  a  copy  of  the  dociunentation. 

Establishing  a  customer  relationship 
without  face  to  face  contact  (e.g.,  by 
mail,  Internet,  or  other  electronic 
operations)  poses  difficulties  in 
identifying  customers.  Even  though 
photographic  identification  may  be 
impractical,  other  acceptable  means  of 
identifying  the  customer  are  available. 
In  such  circumstances,  a  savings 
association  should  carefully  verify  a 
customer's  address  and  telephone 
number.  The  savings  association  may 
use  other  commercially  available  data, 
such  as  credit  reports  and  traditional 
information  sources,  to  compare  items 
such  as  a  customer's  name  with  his  or 
her  date  of  birth  and  social  security 
number. 

Introductions  or  referrals  of 
prospective  customers  by  established 
customers  can  provide  extremely 
valuable  background  information  about 
a  prospective  customer.  The  savings 
association  should,  of  course,  document 
details  regarding  the  introduction  or 
referral  to  assist  in  verifying  the 
prospective  customer's  identity. 
Introductions  and  referrals  cannot, 
however,  take  the  place  of  the 
identification  required  under  the 
proposed  regulation. 


Private  bankirig  accounts  pose  unique 
risks  because  customers  may  use  them 
to  protect  or  conceal  their  identities  by 
using  such  accoimt  vehicles  as  personal 
investment  companies,  trusts,  personal 
mutual  investment  funds,  or  a  financial 
advisor's  account.  However.  OTS  and 
other  Federal  banking  agencies  believe 
that  properly  identifying  private 
banking  customers  is  necessary  to 
depository  institutions'  safe  and  sound 
operation.  Procedures  for  identifying 
private  banking  customers  should  be  no 
different  than  the  procedures  for 
identifying  other  customers.  A  savings 
association  can  address  private  banking 
customers'  confidentiality  needs  by 
developing  special  protections  that  limit 
access  to  information  that  could  reveal 
the  beneficial  owners  of  these  accounts^' 

A  savings  association  must  also 
identify  beneficial  owners  of  assets 
bought,  sold  or  managed  through  the 
savings  association.  Such  transactions 
often  occur  at  the  behest  of 
intermediaries,  such  as  asset  managers. 
The  "customer"  in  these  situations 
would  include  the  beneficiaries  of  the 
transactions,  not  just  the  intermediaries. 
The  amount  of  information  necessary  to 
fulfill  Know  Your  Customer  obligations 
would  depend  on  the  risk  of  illicit 
activity.  Risk  depends  on  matters  such 
as  the  type,  duration,  and  size  of  the 
transactions  that  a  customer  will 
conduct.  Savings  associations  should 
address  the  type  and  amount  of 
information  necessary  as  a  part  of  their 
Know  Your  Customer  programs. 

Where  there  is  little  risk  of  illegal 
activities  by  customers,  savings 
associations  would  not  be  required  to 
identify  those  indirect  customers  or 
monitor  their  transactions.  For  example, 
if  the  customer  is  a  widely-held  mutual 
fund  or  asset  management  fund  whose 
shares  are  traded  on  a  public  exchange, 
there  is  little  risk  that  the  customer's 
shareholders  would  conduct  illegal  acts 
at  the  savings  association.  Similarly,  if 
a  savings  association's  customer  is  a 
regulated  financial  institution  for  whom 
the  savings  association  is  an 
intermediary  in  check  clearing  or  funds 
transfer  processing,  there  is  little  risk 
that  the  financial  institution's  customers 
would  conduct  illegal  acts  at  the  savings 
association.  On  the  other  hand,  if  the 
savings  association's  customer  is  a 
mutual  fund  established  in  an  off-shore 


'  For  an  in-depth  discussion  of  private  banking 
and  sound  practices  associated  with  the 
administration  of  private  banking  activities,  see  the 
July  1997  Guidance  on  Sound  Risk  Management 
Practices  Governing  Private  Banking  Activities, 
prepared  by  the  Federal  Reserve  Bank  of  New  York 
and  issued  by  the  Federal  Reserve  Board.  It  is 
available  on  the  Federal  Reserve  Board's  public 
Internet  website  (www.federalreserve.gov/). 
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jurisdiction  that  has  a  limited  number  of 
shareholders,  the  risk  of  illegal  activity 
is  higher.  In  that  case,  the  savings 
association  would  be  required  to 
identify  and  monitor  the  customers  of 
the  mutual  fund. 

In  addition  to  identifying  each 
customer  as  a  part  of  the  Know  Your 
Customer  program,  proposed 
§  563.178(e)(2)  would  require  a  savings 
association  to  identify  its  customer's 
sources  of  funds  for  transactions  at  the 
savings  association.  For  purposes  of 
determining  and  documenting  the 
soxux;es  of  funds,  the  amount  of 
information  necessary  will  depend  on 
the  type  of  customer.  A  savings 
association  may  categorize  customers 
and  obtain  more  or  less  information 
depending  on  the  risks  of  illicit 
activities  in  the  category.  For  example, 
many  customers  with  demand  deposit 
accounts  obtain  their  funds  from  payroll 
deposits.  Thus,  a  savings  association 
may  identify  and  document  these 
customers'  sources  of  funds  relatively 
easily.  On  the  other  hand,  a  savings 
association  would  be  required  to  obtain 
more  documentation  for  customers  with 
multiple  deposits  from  a  variety  of 
sources.  The  proposed  regulation  would 
allow,  and  OTS  would  encourage, 
savings  associations  to  categorize 
customers  that  share  common 
characteristics  in  order  to  collect 
pertinent  information  with  the  least 
burden. 

Proposed  §  563.178(e)(3)  would 
require  a  savings  association  to 
determine  its  customers'  normal  and 
expected  transactions.  This 
determination  forms  the  basis  for 
identifying  transactions  that  are  out  of 
the  ordinary,  unexpected,  and  possibly 
suspicious.  A  savings  association  cannot 
completely  determine  a  customer's 
normal  and  expected  transactions  when 
it  first  establishes  a  customer 
relationship.  Accordingly,  an  effective 
Know  Your  Customer  program  should 
include  procedures  for  periodically 
reviewing  a  savings  association's 
original  determination  to  determine 
whether  the  same  transactions  are  still 
normal  and  expected. 

OTS  encourages  savings  associations 
to  design  flexible  Know  Your  Customer 
programs.  This  proposed  rule  would 
allow  savings  associations  to  determine 
normal  and  expected  transactions  for 
categories  or  classes  of  customers  that 
share  common  characteristics. 
Associations  may  use  this  flexibility  to 
focus  their  efforts  on  areas  with  the 
greatest  risk  of  illicit  activity.  For 
example,  customers  with  demand 
deposit  accounts  funded  by  payroll 
deposits  will,  most  likely,  use  the 
accounts  for  depositing  salaries  and  for 


ordinary  living  expenses.  Such  accounts 
would  require  little  analysis. 
Conversely,  business  accounts  or  private 
banking  customers'  accounts  may 
require  more  in-depth  analysis  of  the 
customers'  intended  use  of  the  accounts. 

Proposed  §  563.178(e)(4)  would 
require  a  savings  association  to  monitor 
customers'  transactions  to  determine  if 
transactions  are  normal  and  expected 
for  individual  customers  or  for 
categories  or  classes  of  customers.  While 
monitoring  is  critical,  a  savings 
association  would  not  be  required  to 
monitor  every  transaction  of  every 
customer.  Similarly,  OTS  does  not 
suggest  that  savings  associations  must 
purchase  expensive,  sophisticated 
computer  hardware  or  software  to 
comply  with  the  proposed  rule.  Rather, 
OTS  encourages  each  savings 
association  to  design  an  effective 
monitoring  program  that  is  appropriate 
for  that  institution  and  that  corresponds 
to  the  risk  of  illegal  activities  by  its 
customers.  For  example,  a  savings 
association  may  categorize,  for 
monitoring  purposes,  by  account  type, 
transaction  type,  account  size,  or 
number  and  size  of  transactions  in 
accounts.  A  savings  association  may 
choose  to  monitor  only  those 
transactions  that  meet  established 
parameters,  such  as  dollar  size, 
frequency,  or  source  of  funds,  for  a 
particular  category  of  account.  Whatever 
the  method,  savings  associations  should 
focus  their  monitoring  on  areas  with  the 
greatest  risk  of  illegal  activity.  The 
Federal  banking  agencies  are  working 
on  interpretive  guidance  to  help 
institutions  in  this  area.  OTS  will  give 
deference  to  a  savings  association's 
monitoring  program. 

For  some  categories  or  classes  of 
accounts,  a  savings  association  may 
have  to  monitor  each  transaction.  For 
example,  a  savings  association  should 
understand  the  nature  of  and  monitor 
each  significant  private  banking 
transaction.  Because  one  of  the  goals  of 
private  beinking  is  to  offer  highly 
individuaUzed  service  through  the  use 
of  relationship  managers,  OTS  does  not 
believe  that  the  burden  of  monitoring 
each  transaction  of  private  banking 
customers  is  significant. 

In  many  instances,  savings 
associations  already  monitor  their 
customers'  transactions.  For  example, 
savings  associations  monitor 
transactions  in  order  to  comply  with 
suspicious  activity  reporting 
requirements.  Similarly,  savings 
associations  monitor  for  large  cash 
transactions,  check  kiting  and  attempted 
withdrawals  from  accounts  with 
insufficient  funds  or  from  closed 
accounts.  Savings  associations' 


experience  in  monitoring  these 
transactions  should  ease  the  impact  of 
Know  Your  Customer  monitoring 
requirements. 

Proposed  §  563.178(e)(4)  would 
require  savings  associations  to  identify 
customer  transactions  that  are  not 
normal  and  expected.  Under  this 
proposed  rule,  a  savings  association 
would  not  be  required  to  detect  every 
abnormal  or  unexpected  transaction. 
Rathfer,  a  savings  association  would  be 
required  to  identify  those  monitored 
transactions  that  were  not  consistent 
with  its  determination  of  what  is  normal 
and  expected  for  a  particular  customer. 

Under  proposed  §  563.178(e)(5),  the 
savings  association  would  be  required  to 
determine  whether  each  identified 
transaction  is  unusual  or  suspicious.  If 
the  transaction  is  suspicious,  the 
association  would  be  required  to  report 
the  transaction  under  O'TS's  existing 
suspicious  activities  reporting 
requirements  at  12  CFR  563.180.  The 
proposed  Know  Yoiu-  Customer 
regulation  would  impose  no  additional 
reporting  requirements. 

Section  563. 1 78(f)     How  Do  I  Ensure 
Compliance  With  My  Know  Your 
Customer  Program? 

Under  proposed  §  563.178(f),  a 
savings  association  must  follow  its 
Know  Your  Customer  program.  To  do 
so,  a  savings  association  would  have  to 
establish  internal  controls  to  ensure 
ongoing  compliance.  In  addition,  the 
savings  association  would  be  required  to 
use  either  outside  parties  or 
independent  employees  to  test  its 
compliance.  The  proposed  rule  would 
also  require  each  savings  association  to 
designate  at  least  one  individual  to  be 
responsible  for  coordinating  and 
monitoring  day-to-day  compliance. 
Finally,  a  savings  association  would  be 
required  to  train  the  appropriate 
personnel  in  the  Know  Your  Customer 
program  at  least  annually. 

These  requirements  are  very  similar  to 
OTS's  procedures  for  monitoring  Bank 
Secrecy  Act  compliance.*  Savings 
associations  are  familiar  with,  and 
regularly  use,  the  Bank  Secrecy  Act 
procedures.  Where  appropriate,  a 
savings  association  may  charge  its  Bank 
Secrecy  Act  compliance  officer  with  the 
responsibility  for  its  Know  Your 
Customer  program.  This  should  ease  the 
burdens  associated  with  complying  with 
the  new  Know  Your  Customer 
reflation. 


*  12  CTR  563.177(c)  (1998). 
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Section  563.178(g)    How  Do  I 
Document  My  Compliance  With  My 
Know  Your  Customer  Program? 

Proposed  section  563.178(g)  would 
require  a  savings  association  to  maintain 
information  and  documents 
demonstrating  that  it  has  complied  with 
all  of  the  requirements  of  the  Know 
Your  Customer  regulation,  including  the 
internal  control,  independent  testing, 
and  training  requirements  listed  under 
the  compliance  requirements.  The 
proposed  rule  would  further  require  a 
savings  association  to  make  all  Know 
Your  Customer  documents  avciilable  to 
OTS  within  48  hours  of  a  request, 
unless  OTS  specifies  a  different  time 
period. 

In  addition,  if  a  savings  association 
maintains  information  or  docuiments  at 
a  location  other  than  where  it  maintains 
a  customer's  account  or  where  it  renders 
financial  services,  it  must  also  establish 
and  follow  procedures  designed  to 
ensure  that  its  employees  review,  on  an 
ongoing  basis,  information  and 
documents  to  ensure  that  it  has 
comphed  with  the  Know  Your  Customer 
requirements. 

Comments  Sought 

OTS  specifically  seeks  comments  on 
the  following  questions: 

1.  Is  the  proposed  definition  of 
"customer"  sufficient  to  include  all 
persons  who  benefit  from  an  account 
opened  at  a  savings  association,  such  as 
persons  who  estabUsh  off-shore  shell 
companies,  or  entities  that  otherwise 
conduct  their  business  through 
intermediaries? 

2.  Is  the  proposed  definition  of 
"customer"  too  broad,  unnecessarily 
reaching  persons  who  pose  a  minimal 
risk  of  illicit  activities  at  savings 
associations? 

3.  Should  "customer"  include  savings 
associations'  counterparties  in 
wholesale  financial  transactions? 
Should  "customer"  include 
correspondent  banking  relationships? 
Would  a  different  standard  be  more 
appropriate  for  those  transactions  or 
relationships? 

4.  Would  the  benefits  of 
implementing  Know  Your  Customer 
requirements  outweigh  the  costs 
involved?  Are  there  alternatives  that 
would  better  balance  these  costs  and 
benefits? 

5.  Would  the  proposed  regulation 
place  savings  associations  at  a 
competitive  disadvantage  with  respect 
to  other  financial  entities  offering 
similar  services  that  are  not  subject  to 
similar  requirements?  Please  cite 
specific  examples. 

6.  Would  the  added  compliance 
benefits  of  this  proposal  outweigh  the 


actual  or  perceived  invasion  of  personal 
privacy  interests? 

7.  Should  OTS  waive  Know  Your 
Customer  requirements  for  accounts 
below  a  minimum  size  threshold?  If  so, 
where  should  OTS  set  the  threshold? 

Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
OTS  must  either  provide  an  Initial 
Regulatory  FlexibiUty  Analysis  (IRFA) 
with  this  proposed  rule,  or  certify  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  is  designed  to  be 
flexible  so  that  each  savings  association 
could  design  a  Know  Your  Customer 
program  appropriate  for  its 
circumstances.  While  advantageous  to 
savings  associations,  this  flexibility 
makes  it  difficult  to  predict  the 
economic  impact  of  the  proposed  rule. 
OTS  cannot,  at  this  time,  determine 
whether  the  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  institutions. 
OTS,  therefore,  includes  this  IRFA. 

A.  Reasons  for  and  Objectives  of  the 
Proposed  Rule 

The  proposed  Know  Yoiu-  Customer 
rule  is  designed  to  deter  and  detect 
financial  crimes,  such  as  money 
laundering,  tax  evasion,  and  fi°aud. 
Financial  crimes  conducted  at  or 
through  savings  associations,  even 
where  savings  associations  are  not 
parties  to  the  transactions,  can  damage 
the  reputations  of  the  institutions 
involved,  and  possibly  of  the  entire 
thrift  industry.  Under  current  law, 
savings  associations  are  required  to 
report  suspicious  activities  to  law 
enforcement  authorities,  but  are  not 
required  to  specifically  search  for 
suspicious  activities.  As  a  result, 
suspicious  activities  may  go  unreported, 
and  illegal  activity  may  go  undetected. 
Know  Your  Customer  programs  would 
better  enable  savings  associations  to 
alert  law  enforcement  authorities  to 
potential  criminal  conduct  and  help 
deter  criminal  conduct  in  the  thrift 
industry. 

OTS  has  two  primary  objectives  for 
this  proposed  rulemaking:  (1)  increasing 
savings  associations'  detection  and 
reporting  of  suspicious  customer 
activities;  and  (2)  deterring  financial 
crimes  at  savings  associations. 


The  proposed  rule  would  apply  to 
large  and  small  savings  associations. 
Small  savings  associations  are  generally 
defined,  for  Regulatory  Flexibility  Act 
purposes,  as  those  with  assets  under 
$100  million.*  This  proposed  rule 
would  apply  to  approximately  600  small 
savings  associations. 

B.  Requirements  of  the  Proposed  Rule 

The  proposed  rule  would  require 
savings  associations  to  identify  their 
customers,  determine  their  customers' 
normal  and  expected  transactions, 
determine  their  customers'  sources  of 
funds,  monitor  transactions  to  find 
those  that  are  not  normal  and  expected, 
and,  for  transactions  that  are  not  normal 
and  expected,  identify  which  are 
suspicious.  Savings  associations  are 
required  to  report  any  suspicious 
transactions  under  current  law,  and  this 
proposed  rule  would  have  no  additional 
reporting  requirements. 

The  impact  of  the  proposed  regulation 
on  an  institution's  resoiu"ces,  and  the 
skills  necessary  to  comply  with  it,  will 
vary  from  one  institution  to  another 
because  the  proposed  regulation  is 
designed  to  take  into  account  each 
institution's  size  and  resources.  Because 
each  institution  would  be  able  to  design 
an  individuahzed  Know  Your  Customer 
program,  it  is  difficult  to  specify  the 
type  of  professional  skills  necessary  for 
preparing  any  required  records  or 
reports.  Large  institutions  may  be  more 
likely  to  use  computerized  Know  Your 
Customer  programs,  and  in  that  event 
would  be  more  likely  to  need 
professional  computer  skills.  Small 
institutions  that  choose  to  automate 
their  Know  Your  Customer  programs 
would  need  professional  computer 
skills. 

Know  Your  Customer  monitoring 
would  be  similar  to  monitoring  that 
savings  associations  already  do.  For 
example,  savings  associations  monitor 
customer  transactions  to  ensure  that 
cash  transactions  exceeding  $10,000  are 
reported  under  the  Bank  Secrecy  Act,  to 
ensure  that  customers  do  not  overdraw 
their  accounts,  and  to  ensure  that  loan 
payments  are  accurate  and  timely.  Thus, 
Know  Your  Customer  monitoring  would 
rely,  at  least  in  part,  on  computer  and 
other  skills  that  savings  association 
personnel  already  have  and  regularly 
use. 

C.  Significant  Alternatives 

1 .  No  Know  Your  Customer 
Requirements 

OTS  considered  recommending  rather 
than  requiring  Know  Your  Customer 
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ending  rather 
Customer 


procedures.  OTS  decided  to  propose 
this  rulemaking,  however,  because  of 
the  risks  that  savings  associations  face 
from  customers  who  attempt  illegal 
activities.  Illegal  activities  would  harm 
an  association's  reputation  and  that  of 
the  entire  thrift  industry.  Requiring 
Know  Your  Customer  programs 
significantly  reduces  the  likelihood  that 
some  savings  associations  would  not 
establish  or  adhere  to  such  programs.  In 
addition,  because  other  Federal  banking 
agencies  are  proposing  Know  Yoxu: 
Customer  rules,  OTS  believes  that 
criminals  would  quickly  move  their 
illegal  funds  transfers  into  savings 
associations  without  Know  Your 
Customer  programs,  thus  increasing 
those  savings  associations'  exposiu^  to 
illegal  activity. 

For  these  reasons,  merely 
recommending  Know  Your  Customer 
programs  would  interfere  with  OTS's 
goals  of  increasing  savings  associations' 
detection  and  reporting  of  suspicious 
customer  activities,  and  deterring 
financial  crimes  at  savings  associations. 

2.  Exemption  for  Small  Savings 
Associations 

OTS  considered  exempting  small 
institutions  from  Know  Your  Customer 
requirements.  However,  this  alternative 
has  the  disadvantage  of  possibly 
creating  a  haven  for  criminal  activity.  It 
is  likely  that  criminals  would 
concentrate  their  activity  at  those 
institutions  not  subject  to  any  Know 
Your  Customer  requirements.  An 
exemption  for  small  savings 
associations  would  conflict  with  OTS's 
goals  of  increasing  savings  associations' 
detection  and  reporting  of  suspicious 
customer  activities  and  deterring 
financial  crimes  at  savings  associations. 

3.  Flexible  Know  Your  Customer 
Requirements 

OTS  proposes  requiring  all  savings 
associations  to  establish  and  follow 
Know  Your  Customer  programs,  but 
proposes  allov«dng  each  institution  to 
develop  a  program  appropriate  for  its 
circ\unstances,  including  but  not 
limited  to  its  size  and  resources.  This 
approach  is  preferable  to  the  first  two 
alternatives  because  it  does  not  allow 
criiainals  to  choose  a  savings 
association  without  Know  Your 
Customer  requirements  to  conduct 
illegal  activities.  A  flexible  alternative 
also  avoids  requirements  beyond  the 
means  of  small  institutions.  Small 
institutions  could  use  simpler,  less 
costly,  and  less  burdensome  programs 
than  larger  institutions. 


D.  Other  Matters 

OTS  has  statutory  authority  to 
promulgate  these  proposed  regulations.* 
There  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule.  The  proposed  rule 
complement  OTS  rules  implementing 
the  Bank  Secrecy  Act  at  12  CFR  563.178 
and  the  suspicious  activity  reporting 
requirements  at  12  CFR  563.180. 

OTS  encourages  comments  on  all 
aspects  of  this  initial  regulatory 
flexibihty  analysis,  including  comments 
on  any  significant  economic  impacts  the 
proposed  rule  would  have  on  small 
entities. 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetfuy  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  proposed 
rule  wrill  not  result  in  expenditures  by 
state,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act. 

Paperwork  Reduction  Act 

OTS  invites  comment  on: 

Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
OTS's  fujictions,  including  whether  the 
information  has  practical  utility; 

The  accuracy  of  OTS's  estimate  of  the 
burden  of  the  proposed  information 
collection; 

(1)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  Ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

Estimates  of  capital  and  start-up  costs 
of  operation,  maintenance  and 
purchases  of  services  to  provide 
information. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 


»12  U.S.C.  1464(a)(1),  1464(d)(6)(A),  1818(s)(l). 


information  unless  it  displays  a 
currently  valid  OMB  control  number. 

OTS  has  submitted  the  collection  of 
information  requirements  contained  in 
this  proposal  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Send  comments  on  the 
collections  of  information  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1550),  Wasbdngton, 
D.C.  20503,  with  copies  to  the 
Regulations  and  Legislation  Division 
(1550),  Chief  Counsel's  Office,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  563.178.  OTS  requires 
this  information  for  the  proper 
supervision  of  savings  associations' 
compliance  with  the  Bank  Secrecy  Act. 
The  Ukely  respondents/recordkeepers 
are  savings  associations. 

Estimated  average  annua]  burden 
hours  per  respondent/recordkeeper:  8. 

Estimated  number  of  respondents: 
1191. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  9528. 

Start  up  costs  to  respondents:  None. 

List  of  Subiects  in  12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations.  Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  Title  12, 
Chapter  V  as  set  forth  below: 

PART  563— {AiyiENDED] 

1.  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  375b,  1462,  1462a, 
1463,  1464.  1467a.  1468,  1817,  1818,  1820, 
1828,  1831p-l,  3806;  42  U.S.C.  4106. 

2., Section  563.178  is  added  to  read  as 
follows: 

§563.178    Know  your  customer. 

(a)  Who  must  establish  a  Know  Your 
Customer  program?  Each  savings 
association  ("you")  must  establish  and 
comply  with  a  written  Know  Your 
Cusfomer  program  that  describes  your 
procediu^s  for  complying  with  this 
section.  Your  board  of  directors,  or  a 
committee  of  your  board,  must  approve 
your  Know  Your  Customer  program  and 
must  record  that  approval  in  your 
official  board  minutes. 

(b)  Why  must  I  establish  a  Know  Your 
Customer  program?  These  procedures: 
protect  your  reputation;  facilitate  your 
compliance  with  the  Bank  Secrecy  Act, 
the  suspicious  activity  reporting 
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requirements  of  §  563.180,  and  safe  and 
soimd  practices;  and  protect  you  from 
becomiiig  a  vehicle  for,  or  a  victim  of, 
your  customers'  illegal  activities. 

(c)  Who  is  my  customer?  Your 
customer  is  any  person  or  entity  who 
has  an  account  with  you  involving  the 
receipt  or  disbursal  of  funds,  and  any 
person  or  entity  on  behalf  of  whom  such 
an  account  is  maintained. 

(d)  What  transactions  are  covered 
under  this  section?  A  transaction  is  any 
transaction  by  a  customer  that  is 
conducted  at  your  facilities  or  that 
involves  you,  regardless  of  where  the 
transaction  is  conducted. 

(e)  What  must  my  Know  Your 
Customer  program  contain?  Your  Know 
Your  Customer  program  may  vary  in 
scope  and  complexity  according  to 
categories  or  classes  of  customers  that 
you  estabhsh,  and  the  potential  risk  of 
illicit  activities  associated  with  your 
customers'  accounts  and  transactions. 
Under  your  Know  Your  Customer 
program,  you  must  do  all  of  the 
following: 

(1)  Determine  yoiu  prospective 
customers*  identities.  You  must  also 
determine  the  identities  of  your  existing 
customers  if  you  have  reason  to  believe 
that  you  lack  adequate  information  to 
know  the  identities  of  those  customers. 

(2)  Identify  the  sources  of  funds  for 
your  customers'  transactions.  You  may 
make  this  determination  for  a  customer 
individually,  or  for  categories  or  classes 


of  customers  that  share  common 
characteristics. 

(3)  Determine  the  types  of 
transactions  that  you  expect  your 
customers  to  normally  conduct 
("normal  and  expected  transactions"). 
You  may  make  this  determination  for  a 
customer  individually,  or  you  may 
determine  what  types  of  transactions  are 
normal  and  expected  for  categories  or 
classes  of  customers  that  share  common 
characteristics. 

(4)  Monitor  your  customers' 
transactions  and  identify  transactions 
that  are  not  consistent  with  your 
customers'  normal  or  expected 
transactions  as  determined  imder 
paragraph  (e)  (2)  and  (3)  of  this  section. 
You  may  monitor  transactions  for  each 
customer  individually,  or  you  may 
monitor  transactions  for  categories  or 
classes  of  customers  that  share  conunon 
characteristics. 

(5)  Determine  whether  transactions 
identified  uinder  paragraph  (e)(4)  of  this 
section  are  imusual  or  suspicious.  If  any 
are  suspicious,  you  must  follow  OTS's 
suspicious  activity  reporting  regulations 
at  12  CFR  563.180. 

(f)  How  do  I  ensure  compliance  with 
my  Know  Your  Customer  program?  To 
ensure  compliance,  you  must  do  all  of 
the  following: 

(1)  Establish  internal  controls  to 
ensiue  yovu-  ongoing  compliance. 

(2)  Independently  test  your 
compliance.  Your  employees  or  outside 
parties  may  conduct  the  testing. 


(3)  Designate  an  individual(s) 
responsible  for  coordinating  and 
monitoring  day-to-day  compliance. 

(4)  Train  all  appropriate  personnel  on 
your  program  at  least  annually. 

(g)  How  do  I  document  my 
comphance  with  my  Know  Your 
Customer  program?  (1)  You  must 
maintain  information  and  documents 
demonstrating  that  you  have  complied 
with  all  of  the  requirements  of  this 
section,  including  internal  control, 
independent  testing,  and  training 
requirements  of  paragraph  (f)  of  this 
section. 

(2)  You  must  provide  all  information 
and  documents  demonstrating  your 
compliance  with  this  section  to  OTS  for 
examination  and  inspection  within  48 
hours  of  an  OTS  request,  unless  OTS 
specifies  a  different  time  period. 

(3)  If  you  maintain  information  or 
dociunents  at  a  location  other  than 
where  you  maintain  a  customer's 
account  or  where  you  render  financial 
services,  you  must  establish  and  follow 
procedures  designed  to  ensure  that  your 
employees  review,  on  an  ongoing  basis, 
information  and  documents  to  ensure 
that  you  comply  with  this  section. 

Dated:  November  9, 1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 

(FR  Doc.  98-32335  Filed  12-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91,  93, 121,  and  135 

[Docket  No.  28537;  SFAR  50-5;  Notice  No. 
98-18] 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park 

agency:  Federal  Aviation 

Administration  (FA A).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  December  31, 1996,  the 
FAA  published  a  final  rule  that  codified 
the  provisions  of  Special  Federal 
Aviation  Regulation  (SFAR)  No.  50-2, 
Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park  (GCNP); 
modified  the  dimensions  of  GCNP 
Special  Flight  Rules  Area  (SFRA); 
established  new  and  modified  existing 
flight-free  zones;  established  new  and 
modified  existing  flight  corridors; 
established  reporting  requirements  for 
commercial  sightseeing  companies 
operating  in  the  SFRA;  prohibited 
commercial  sightseeing  operations 
during  certain  time  periods;  and  limited 
the  number  of  aircraft  that  can  be  used 
for  commercial  sightseeing  operations  in 
the  GCNP  SFRA.  On  February  21, 1997, 
the  FAA  delayed  the  implementation  of 
certain  portions  of  that  final  rule. 
Specifically,  that  action  delayed  the 
effective  date  for  14  CFR  Sections 
93.301,  93.305.  and  93.307  of  the  final 
rule  and  reinstated  portions  of  and 
amended  the  expiration  date  of  SFAR 
No.  50-2.  However,  that  action  did  not 
affect  or  delay  the  implementation  of 
the  curfew,  aircraft  restrictions, 
reporting  requirements  or  the  other 
portions  of  the  rule.  This  proposal 
would  delay  the  effective  date  for  14 
CFR  Sections  93.301,  93.305,  and  93.307 
of  the  December  31,  1996  final  rule  until 
January  31,  2000.  Additionally,  this 
proposal  would  amend  the  expiration 
date  of  those  portions  of  SFAR  No.  50- 
2  that  were  reinstated  in  the  February 
21,  1997  final  rule  and  extended  in  the 
rule  published  on  December  17, 1997. 
DATES:  Comments  must  be  received  on 
or  before  January  6,  1999. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28537,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591.  Comments  may  be  sent 
electronically  to  the  Rules  Docket  by 
using  the  following  Internet  address 
nprmcmts@mail.faa.dot.gov.  Comments 
must  be  marked  Docket  No.  28537. 
Comments  may  be  examined  in  the 


Rules  Docket  in  Room  91 5G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m.,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Crum,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  267-6783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  31. 1996,  the  FAA 
published  three  concurrent  actions  (a 
final  rule,  a  Notice  of  Proposed 
Rulemaking  (NPRM),  and  a  Notice  of 
Availability  of  Proposed  Commercial 
Air  Tour  Routes)  in  the  Federal  Register 
(62  FR  69301)  as  part  of  an  overall 
strategy  to  further  reduce  the  impact  of 
aircraft  noise  on  the  GCNP  environment 
and  to  assist  the  National  Park  Service 
(NPS)  in  achieving  its  statutory  mandate 
imposed  by  Public  Law  100-91.  The 
final  rule  amended  part  93  of  the 
Federal  Aviation  Regulations  and  added 
a  new  subpart  to  codify  the  provisions 
of  SFAR  No.  50-2,  modified  the 
dimensions  of  the  GCNP  Special  Flight 
Rules  Area;  established  new  and 
modifies  existing  flight-free  zones; 
established  new  and  modifies  existing 
flight  corridors;  and  established 
reporting  requirements  for  commercial 
sightseeing  companies  operating  in  the 
Special  Flight  Rules  Area.  In  addition, 
to  provide  further  protection  for  park 
resources,  the  final  rule  prohibited 
commercial  sightseeing  operations  in 
the  Zuni  and  Dragon  corridors  during 
certain  time  periods,  and  placed  a 
temporary  limit  on  the  number  of 
aircraft  that  can  he  used  for  commercial 
sightseeing  operations  in  the  GCNP 
Special  Flight  Rules  Area.  These 
provisions  originally  were  to  become 
effective  on  May  1, 1997. 

On  February  21,  1997,  the  FAA  issued 
a  final  rule  and  request  for  comments 
that  delayed  the  implementation  of 
certain  sections  of  the  final  rule  (62  FR 
8862;  February  26,1  997).  Specifically, 
that  action  delayed  the  effective  date, 
until  January  31, 1998,  of  those  sections 
of  the  rule  that  address  the  Special 
Flight  Rules  Area,  flight-fi^e  zones,  and 
flight  corridors,  respectively  §§  93.301, 
93.305,  and  93.307.  In  addition,  certain 
portions  of  SFAR  No.  50-2  were 
reinstated  and  the  expiration  date  was 
extended.  With  the  goal  to  produce  the 
best  air  tour  routes  possible, 
implementation  was  delayed  to  allow 
the  FAA  and  the  Department  of  Interior 
(DOI)  to  consider  comments  and 
suggestions  to  improve  the  proposed 
route  structure.  This  latter  action  did 


not  affect  or  delay  the  implementation 
of  the  curfew,  aircraft  cap,  or  reporting 
requirements  of  the  rule.  This  delay  was 
subsequently  extended  until  January  31, 
1999  (62  FGR  66248;  December  17. 
1997). 

Discussion  of  Comments 

Eleven  comments  were  submitted  in 
response  to  the  December  17,  1997.  final 
rule  that  extended  the  implementation 
date  of  certain  provisions  of  the  final 
rule  issued  on  December  31. 1996. 

The  Hualapai  nation  applauded  the 
delay,  saying  that  the  FAA  should 
reconsider  what  the  Tribe  considers  the 
double  standard  used  for  measuring 
noise  in  the  GCNP  versus  the  Hualapai 
reservation.  The  Hualapai  urged  the 
FAA  to  develop  an  appropriate  noise 
measurement  standard  for  its  religious 
sites  and  ceremonies.  The  nation  also 
repeated  its  admonition  to  the  FAA  to 
be  considered  as  a  sovereign  nation  with 
incumbent  rights  therein. 

The  Sierra  Club  generally  criticized 
the  FAA  and  NPS  for  not  making  greater 
progress  in  the  overall  reduction  of 
noise  in  GCNP.  It  also  urged  that  the 
Zuni  and  Dragon  corridors  be  closed  to 
air  tour  traffic. 

The  Grand  Canyon  Air  Tour  Council 
(GCATC)  was  critical  of  the  FAA  for 
issuing  a  final  rule  wdth  comment 
instead  of  a  proposal,  stating  that  there 
is  no  incentive  for  FAA  to  respond  to 
comments  after  the  fact  and  that  such 
action  without  notice  created 
'discriminatory  uncertainty'.  GCATC 
also  urged  the  FAA  to  delay 
implementation  of  the  December  1996 
final  rule  until  the  Air  Toiu 
Management  Plan  is  completed. 

Likewise,  the  Wilderness  Society  was 
critical  of  the  FAA  for  not  seeking 
comment  on  a  proposal  rather  than 
publishing  a  final  rule  extension.  The 
Society  also  commented  that  the  delay 
was  not  warranted,  that  there  has  been 
little  progress  since  the  legislation  10 
years  ago,  and  that  the  FAA  should  cap 
operations  now.  National  Parks  and 
Conservation  Society  filed  a  similar 
comment,  objecting  to  the  delay  and 
calling  for  a  cap  on  operations. 

The  Grand  Canyon  Trust's  comment 
incorporated  its  comments  from 
previously  filed  comments  on  the  July  1 , 
1996,  notice. 

A  number  of  comments  were 
submitted  by  individuals;  the  majority 
of  these  persons  regretted  the  delay  as 
being  a  setback  for  enjoyment  of  the 
park. 

FAA's  Response 

The  FAA  agrees  that  the  proper 
procedure  for  the  delay  in 
implementation  of  a  final  rule  is 
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through  notice  and  comment.  The  FAA 
and  MPS  have  expended  substantial 
resoiu-ces  on  trying  to  determine  the 
most  appropriate  air  tour  route  through 
the  SFRA  in  GCNP.  These  expenditures 
include  noise  modeling,  interagency 
discussions,  consultations  with  Native 
Americans,  clarification  of  comments 
made  on  the  various  rulemakings,  and 
preliminary  development  of  the 
Comprehensive  Noise  Management 
Plan.  To  the  extent  that  time  permitted, 
the  agencies  would  have  sought 
comment  prior  to  issuing  a  final 
decision  to  extend  the  effective  date  for 
the  1996  final  rule.  However,  the  FAA 
is  responding  to  previously  filed 
comments  and  now  seeks  comments 
from  affected  parties  before  further 
delaying  those  portions  of  the  1996  final 
rule  pertaining  to  FFZs  and  flight 
corridors. 

In  response  to  those  comments  that 
nothing  has  been  accomplished  since 
the  Overfhghts  Act  was  enacted,  the 
FAA  and  NFS  disagree.  The  number  of 
air  tour  operations  in  the  GCNP  have 
decreased  in  the  past  year.  There  is  a 
cap  on  the  number  of  aircraft  permitted 
to  operate  in  the  Park,  which  prevents 
the  addition  of  new  aircraft  into  the 
SFRA.  The  curfew  has  been  effective  in 
removing  both  very  early  morning  and 
late  afternoon  noise  during  peak  tourist 
seasons  for  covered  areas.  The  reporting 
requirement  has  provided  the  agencies 
wdth  valuable  information  on  how  many 
operations  there  are,  where  they  are 
occurring,  and  definitive  noise 
footprints  for  most  areas  of  the  GCNP. 
In  addition,  valuable  information  has 
been  gained  through  public  meetings 
with  the  interested  parties,  through 
open  forums  exploring  additional 
routes,  and  through  consultations  with 
the  Native  Americans. 

Recent  Actions 

On  May  15, 1997,  the  FAA  pubHshed 
a  Notice  of  Availability  of  Proposed 
Routes  and  a  companion  NPRM,  Notice 
No.  97-6,  that  proposed  two  quiet 
technology  corridors  in  GCNP.  The  first 
corridor,  through  the  Bright  Angel 
flight-fi^e  zone,  would  be  used  for  quiet 
technology  aircraft  only.  The  second 
corridor,  through  National  Canyon, 
would  be  for  quiet  technology  aircraft 
for  westbound  traffic  after  December  21, 
2001.  The  FAA,  in  consultation  with  the 
National  Park  Service  (NFS),  has 
determined  to  not  proceed  with  the 
proposals  set  forth  in  Notice  No.  97-6. 
The  two  agencies  are  considering 
alternatives  to  the  National  canyon  area 
for  air  tour  routes.  Consequently,  the 
FAA  withdrew  Notice  No.  97-6  and 
amended  the  proposed  rule.  Notice  No. 
96-15,  to  remove  the  two  sections  that 


first  proposed  a  National  Canyon 
corridor  through  the  Torroweap/ 
Shinimio  Flight-free  Zone  (FR  63  38232; 
July  15, 1998). 

In  addition,  on  April  28, 1998,  the 
FAA  convened  interested  parties  for  a 
pubhc  meeting  in  Flagstaff,  Arizona  to 
discuss  yet  another  possible  air  torn- 
route  that  is  being  considered  by  the 
FAA  and  NFS. 

Most  recently,  by  petition  dated 
September  22,  the  Clark  County 
Department  of  Aviation  (Clark  County) 
requests  that  the  FAA  delay  the  current 
January  31,  1999,  effective  date  for  the 
airspace  portions  of  the  final  rule  to 
January  31,  2001,  to  avoid  unnecessary 
impacts  to  aviation  safety  and  the  Grand 
Canyon  air  tour  industry.  Petitioner  also 
asks  that  the  FAA  initiate  a  stakeholder- 
based  cooperative  process  to  complete 
the  Grand  Canyon  overflight  regulatory 
structure  in  a  coherent  and  timely 
fashion.  Specific  to  this  proposal,  Clark 
County  points  out  that  it  is  too  late  for 
the  FAA  to  promulgate  a  safe  and 
defensible  set  of  air  tour  routes  prior  to 
the  January  31,  1999,  effective  date.  The 
petitioner  notes  that  the  closing  of  the 
current  tour  route.  Blue  1,  by  making 
the  FFZ's  effective,  would  divert  an 
immense  quantity  of  traffic  onto  other 
routes,  sudi  as  Blue  2  and  Blue  Direct. 
Clerk  County  cites  the  significant 
economic  impact  that  the  lack  of  safe 
and  viable  air  tour  routes  would  effect; 
not  only  would  air  tour  operators  be 
affected,  but  there  would  be  impacts  on 
the  ability  of  the  region  to  attract  both 
American  and  foreign  tourists  and  on 
the  ability  of  the  Clark  County  airport 
system  to  support  Southern  Nevada 
aviation  needs.  Petitioner  states  that  it 
does  not  seek  an  extension  for  the  sake 
of  delay;  rather  the  uncertainty  of  the 
regulatory  environment  is  harmful  to  air 
tour  operators,  local  governments 
operating  airports.  Native  Americans, 
and  investors.  For  this  reason,  Clark 
County  encourages  a  concerted  effort 
whereby  all  stakeholders  will  negotiate 
long-term  workable  rules. 

In  response  to  Clark  County's  petition, 
the  FAA  finds  that,  because  of  the  need 
to  meet  the  legislative  mandate  to  work 
toward  the  substantial  restoration  of 
natural  quiet  in  GCNP,  it  cannot  extend 
the  effective  date  of  the  final  rule  as  it 
relates  to  flight  corridors  and  flight-free 
zones  beyond  January  31, 2000.  Based 
on  a  substantial  dedication  of  resources, 
in  cooperation  with  NFS,  the  FAA 
believes  that  an  acceptable  route 
structure  may  be  established  by  January 
2000.  In  addition,  while  the  FAA 
commends  Clark  County  for  its  interest 
in  a  negotiated  rulemaking  effort  to  mee*. 
the  needs  of  all  stakeholders,  it  lacks  the 
resources  to  direct  this  effort. 


Accordingly,  the  FAA  must  deny  Clark 
County's  petition.  However,  if  the 
stakeholders  can  negotiate  GCNP  issues 
successfully,  the  FAA  would  be  willing 
to  accept  a  recommendation  that  it  then 
could  publish  for  comment. 

Proposal 

As  of  this  date,  the  FAA  is  still 
working  with  the  NFS  to  determine  a 
route  through  the  western  portions  of 
the  Park  that  will  provide  air  tour 
operators  with  a  safe,  viable  air  tour 
route  while  at  the  same  time  moving 
toward  the  legislatively  mandated  goal 
of  the  substantial  restoration  of  natural 
quiet  in  Grand  Canyon  National  Park. 
Because  the  air  tour  routes,  flight  fi-ee 
zones,  and  flight  corridors  are 
intrinsically  related  and  thus  must  be 
implemented  at  the  same  time,  the  FAA 
proposes  to  extend  the  effective  date  of 
these  portions  of  the  December  1996 
final  rule  until  January  31,  2000. 
Although  Clark  County  Department  of 
Aviation  requests  that  this  date  be 
extended  to  January  31,  2001,  the  FAA 
and  NPS  are  optimistic  that  prior  work 
done  on  proposed  routes  in  the  western 
portion  of  the  GCNP  will  assist  them  in 
making  a  final  determination  in  order  to 
accommodate  a  January  31,  2000, 
effective  date. 

Economic  Evaluation 

In  issuing  the  final  rule  for  Special 
Flight  Rules  in  the  Vicinity  of  the 
GCNP,  the  FAA  prepared  a  cost  benefit 
analysis  of  the  rule.  A  copy  of  the 
regulatory  evaluation  is  located  in 
docket  Number  28537.  That  economic 
evaluation  was  later  revised  based  on 
new  information  received  on  the 
number  aircreift  being  operated  in  the 
SFRA.  The  reevaluation  of  the  economic 
data,  including  alternatives  considered, 
was  published  in  the  Notice  of 
Clariffcation  (62  FR  58898).  In  the 
notice,  the  FAA  concluded  that  the  rule 
is  still  cost  beneficial.  This  extension  of 
the  effective  date  for  the  final  rule  will 
not  affect  that  reevaluation,  although  the 
delay  in  the  implementation  of  the  FFZs 
will  be  cost  relieving  for  air  tour 
operators. 

Regulatory  Flexibility  Analysis 

As  aequired  by  the  Regulatory 
Flexibihty  Act  of  1980,  as  amended,  the 
FAA  completed  a  final  regulatory 
flexibility  analysis  of  the  final  rule.  This 
analysis  was  also  reevaluated  and 
revised  findings  were  published  in  the 
Notice  of  Clarification  referenced  above, 
as  a  Supplemental  Regulatory 
Flexibility  Analysis.  This  extended 
delay  of  the  compfiance  date  will  not 
affect  that  supplemental  analysis. 
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Federalism  Implications 

The  regulation  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposed  regulation  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

14  CFR  Part  91 

Aircraft,  Airmen,  Air  traffic  control. 
Aviation  safety,  Noise  control. 

14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (Air). 

14  CFR  Part  121 

Aircraft,  Airmen,  Aviation  safety. 
Charter  flights.  Safety,  Transportation. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety. 


The  Proposal 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  parts  91,  93, 121,  and 
135  as  follows: 

PARTS  91. 121  AND  135— {AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(G),  40103,  40113, 
40120,  44101,  44111,  44701,  44709,  44711, 

44712,  44715,  44716,  44717,  44722,  46306, 
46315,  46316,  46502,  46504,  46506-^6507, 
47122,  47508,  47528-47531. 

2.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
44101,  44701-44702,  44705,  44709-44711, 

44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,  46105. 

3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702  44705,  44709,  44711-44713,  44715- 
44717,  44722. 

4.  hi  p^s  91, 121,  and  135,  Special 
Federal  Aviation  Regulation  No.  50—2, 
Section  9  is  revised  to  read  as  follows: 


SFAR  50-2— Special  Flight  Rules  in  the 
Vicinity  of  the  Grand  Canyon  National 
Park,AZ 


Sec  9.  Termination  date.  Sections  1. 
Applicability,  Section  4.  Flight-firee  zones, 
and  Section  5.  Minimum  flight  altitudes, 
expire  on  0901  UTC,  January  31,  2000. 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

5.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40109,  40113,  44502,  44514,  44701,  44719, 
46301. 

The  effective  date  of  May  1, 1997,  for 
new  Sections  93.301,  93.305,  and  93.307 
to  be  added  to  14  CFR  Chapter  I,  is 
delayed  until  0901  UTC,  January  31, 
2000. 

Issued  in  Washington,  DC,  on  December  1, 
1998. 

William  J.  Marx, 

Acting  Program  Director,  Air  Traffic  Airspace 
Management  Program. 
[PR  Doc.  98-32406  Filed  12-2-98;  3:03  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-OW-6186-6a] 

National  Recommended  Water  Quality 
Criteria 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Compilation  of  recommended 
water  quality  criteria  and  notice  of 
process  for  new  and  revised  criteria. 

SUMMARY:  EPA  is  publishing  a 
compilation  of  its  national 
recommended  water  quality  criteria  for 
157  pollutants,  developed  pursuant  to 
section  304(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act).  These  recommended 
criteria  provide  guidance  for  States  and 
Tribes  in  adopting  water  quality 
standards  under  section  303(c)  of  the 
CWA.  Such  standards  are  used  in 
implementing  a  number  of 
environmental  programs,  including 
setting  discharge  limits  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  These  water  quality 
criteria  are  not  regulations,  and  do  not 
impose  legally  binding  requirements  on 
EPA,  States,  Tribes  or  the  public. 

This  document  also  describes  changes 
in  EPA's  process  for  deriving  new  and 
revised  304(a)  criteria.  Comments 
provided  to  the  Agency  about  the 
content  of  this  Notice  will  be  considered 
in  future  publications  of  water  quality 
criteria  and  in  carrying  out  the  process 
for  deriving  water  quahty  criteria.  With 
this  improved  process  the  public  will 
have  more  opportunity  to  provide  data 
and  views  for  consideration  by  EPA. 
The  public  may  send  any  comments  or 
observations  regarding  the  compilation 
format  or  the  process  for  deriving  new 
or  revised  water  quality  criteria  to  the 
Agency  now,  or  anytime  while  the 
process  is  tnjing  implemented. 
ADDRESSES:  A  copy  of  the  document, 
"National  Reconmiended  Water  Quality 
Criteria"  is  available  from  the  U.S.  EPA, 
National  Center  for  Environmental 
Publications  and  Information,  11029 
Kenwood  Road,  Cincinnati,  Ohio  45242, 
phone  (513)  489-8190.  The  publication 
is  also  available  electronically  at:  http:/ 
/wrww.epa.gov/ost.  Send  an  original  and 
3  copies  of  written  comments  to  W-98- 
24  Comment  Clerk,  Water  Docket,  MC 
4104,  US  EPA,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Comments 
may  also  be  submitted  electronically  to 
OW-Docket@epamail.epa.gov. 
Comments  should  be  submitted  as  a 
WP5.1,  6.1  or  an  ASCII  file  with  no  form 
of  encryption.  The  documents  cited  in 
the  compilation  of  recommended 
criteria  are  available  for  inspection  from 


9  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  at  the  Water 
Docket,  EB57,  East  Tower  Basement. 
USEPA,  401  M  St..  S.W..  Washington, 
D.C.  20460.  For  access  to  these 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  A.  Roberts,  Health  and  Ecological 
Criteria  Division  (4304).  U.S.  EPA.  401 
M.  Street.  S.W.,  Washington.  D.C. 
20460;  (202)  260-2787; 
roberts.cindy@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  What  Are  Water  Quality  Criteria? 

Section  304(a)(1)  of  the  Clean  Water 
Act  requires  EPA  to  develop  and 
publish,  and  from  time  to  time  revise, 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
knowledge.  Water  quality  criteria 
developed  under  section  304(a)  are 
based  solely  on  data  and  scientific 
judgments  on  the  relationship  between 
pollutant  concentrations  and 
environmental  and  huiman  health 
effects.  Section  304(a)  criteria  do  not 
reflect  consideration  of  economic 
impacts  or  the  technological  feasibility 
of  meeting  the  chemical  concentrations 
in  ambient  water.  Section  304(a)  criteria 
provide  guidance  to  States  and  Tribes  in 
adopting  water  quality  standards  that 
ultimately  provide  a  basis  for 
controlling  discharges  or  releases  of 
pollutants.  The  criteria  also  provide 
guidance  to  EPA  when  promulgating 
federal  regulations  under  section  303(c) 
when  such  action  is  necessary. 

II.  What  is  in  the  Compilation 
Published  Today? 

EPA  is  today  publishing  a 
compilation  of  its  national 
recommended  water  quality  criteria  for 
157  pollutants.  This  compilation  is  also 
available  in  hard  copy  at  the  address 
given  above. 

The  compilation  is  presented  as  a 
summary  table  containing  EPA's  water 
quality  criteria  for  147  pollutants,  and 
for  an  additional  10  pollutants,  criteria 
solely  for  organoleptic  effects.  For  each 
set  of  criteria.  EPA  lists  a  Federal 
Register  citation,  EPA  document 
number  or  Integrated  Risk  Information 
System  (IRIS)  entry  (www.epa.gov/ 
ngispgm3/iris/irisdat).  Specific 
information  pertinent  to  the  derivation 
of  individual  criteria  may  be  found  in 
cited  references.  If  no  criteria  are  listed 
for  a  pollutant,  EPA  does  not  have  any 
national  recommended  water  quality 
criteria. 

These  water  quality  criteria  are  the 
Agency's  current  recommended  304(a) 
criteria,  reflecting  the  latest  scientific 


knowledge.  They  are  generally 
applicable  to  the  waters  of  the  United 
States.  EPA  recommends  that  States  and 
Tribes  use  these  water  quality  criteria  as 
guidance  in  adopting  water  quality 
standards  pursuant  to  section  303(c)  of 
the  Act  and  the  implementing  of  federal 
regulations  at  40  CFR  part  131.  Water 
quality  criteria  derived  to  address  site- 
specific  situations  are  not  included; 
EPA  recommends  that  States  and  Tribes 
follow  EPA's  technical  guidance  in  the 
"Water  Quality  Standards  Handbook — 
2nd  Edition."  EPA.  August  1994.  in 
deriving  such  site-specific  criteria.  EPA 
recognizes  that  in  limited  circumstances 
there  may  be  regulatory  voids  in  the 
absence  of  State  or  Tribal  water  quality 
standards  for  specific  pollutants. 
However.  States  and  Tribes  should 
utilize  the  existing  State  and  Tribal 
narrative  criteria  to  address  such 
situations;  States  and  Tribes  may 
consult  EPA  criteria  documents  and 
cites  in  the  simimary  table  for  additional 
information. 

The  national  recommended  water 
quality  criteria  include:  previously 
published  criteria  that  are  unchanged; 
criteria  that  have  been  recalculated  from 
earlier  criteria;  and  newly  calculated 
criteria,  based  on  peer- reviewed 
assessments,  methodologies  and  data, 
that  have  not  been  previously 
published. 

The  information  used  to  calculate  the 
water  quality  criteria  is  not  included  in 
the  summary  table.  Most  information 
has  been  previously  published  by  the 
Agency  in  a  variety  of  sources,  and  the 
summary  table  cites  those  sources. 

When  using  those  304(a)  criteria  as 
guidance  in  adopting  water  quality 
standards.  EPA  recommends  States  and 
Tribes  consult  the  citations  referenced 
in  the  summary  table  for  additional 
information  regarding  the  derivation  of 
individual  criteria. 

The  Agency  intends  to  revise  the 
compilation  of  national  recommended 
water  quality  criteria  from  time  to  time 
to  keep  States  and  Tribes  informed  as  to 
the  most  current  recommended  water 
quality  criteria. 

III.  How  Are  National  Recommended 
Water  Quality  Criteria  Used? 

Once  new  or  revised  304(a)  criteria 
are  published  by  EPA,  the  Agency 
expects  States  and  Tribes  to  adopt 
promptly  new  or  revised  numeric  water 
quality  criteria  into  their  standards 
consistent  with  one  of  the  three  options 
in  40  CFR  131.11.  These  options  are:  (1) 
Adopt  the  recommended  section  304(a) 
criteria;  (2)  adopt  section  304(a)  criteria 
modified  to  reflect  site-specific 
conditions;  or,  (3)  adopt  criteria  derived 
using  other  scientifically  defensible 
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methods.  In  adopting  criteria  under 
option  (2)  or  (3),  States  and  Tribes  must 
adopt  water  quahty  criteria  sufficient  to 
protect  the  designated  uses  of  their 
waters.  When  establishing  a  numerical 
value  based  on  304(a)  criteria,  States 
and  Tribes  may  reflect  site  specific 
conditions  or  use  other  scientifically 
defensible  methods.  However,  States 
and  Tribes  should  not  selectively  apply 
data  or  selectively  use  endpoints, 
species,  risk  levels,  or  exposure 
parameters  in  deriving  criteria;  this 
would  not  accurately  characterize  risk 
and  would  not  result  in  criteria 
protective  of  designated  uses. 

EPA  emphasizes  that,  in  the  course  of 
carrying  out  its  responsibilities  under 
section  303(c),  it  reviews  State  and 
Tribal  water  quality  standards  to  assess 
the  need  for  new  or  revised  water 
quality  criteria.  EPA  generally  believes 
that  five  years  fi-om  the  date  of  EPA's 
publication  of  new  or  revised  water 
quality  criteria  is  a  reasonable  time  by 
which  States  and  Tribes  should  take 
action  to  adopt  new  or  revised  water 
quality  criteria  necessary  to  protect  the 
designated  uses  of  their  waters.  This 
period  is  intended  to  accommodate 
those  States  and  Tribes  that  have  begim 
a  triennial  review  and  wish  to  complete 
the  actions  they  have  underway, 
deferring  initiating  adoption  of  new  or 
revised  section  304(a)  criteria  until  the 
next  triennial  review. 

IV.  What  is  the  Status  of  Existing 
Criteria  While  They  Are  Under 
Revision? 

The  question  of  the  status  of  the 
existing  section  304(a)  criteria  often 
arises  when  EPA  announces  that  it  is 
beginning  a  reassessment  of  existing 
criteria.  The  general  answer  is  that 
water  quality  criteria  published  by  EPA 
remain  the  Agency's  recommended 
water  quality  criteria  until  EPA  revises 
or  withdraws  the  criteria.  For  example, 
while  undertaking  recent  reassessments 
of  dioxin,  PCBs,  and  other  chemicals, 
EPA  has  consistently  upheld  the  use  of 
the  current  section  304(a)  criteria  for 
these  chemicals  and  considers  them  to 
be  scientifically  sound  until  new,  peer 
reviewed,  scientific  assessments 
indicate  changes  are  needed.  Therefore, 
the  criteria  in  today's  notice  are  and  will 
continue  to  be  the  Agency's  national 
recommended  water  quality  criteria  for 
States  and  Tribes  to  use  in  adopting  or 
revising  their  water  quality  standards 
until  superseded  by  the  publication  of 
revised  criteria,  or  vkothdrawn  by  notice 
in  the  Federal  Register. 


V.  What  is  the  Process  for  Developing 
New  or  Revised  Criteria? 

Section  304(a)(1)  of  the  CWA  requires 
the  Agency  to  develop  and  publish,  and 
fi-om  time  to  time  revise,  criteria  for 
water  quality  accurately  reflecting  the 
latest  scientific  knowledge.  The  Agency 
has  developed  an  improved  process  that 
it  intends  to  use  when  deriving  new 
criteria  or  conducting  a  major 
reassessment  of  existing  criteria.  The 
purpose  of  the  improved  process  is  to 
provide  expanded  opportunities  for 
public  input,  and  to  make  the  process 
more  efficient. 

When  deriving  new  criteria,  or  when 
initiating  a  major  reassessment  of 
existing  criteria,  EPA  will  take  the 
following  steps. 

1.  EPA  will  first  undertake  a 
comprehensive  review  of  available  data 
and  information. 

2.  EPA  will  publish  a  notice  in  the 
Federal  Register  and  on  the  Internet 
announcing  its  assessment  or 
reassessment  of  the  pollutant.  The 
notice  will  describe  the  data  available  to 
the  Agency,  and  will  soUcit  any 
additional  pertinent  data  or  views  that 
may  be  useful  in  deriving  new  or 
revised  criteria.  EPA  is  especially 
interested  in  hearing  from  the  public 
regarding  new  data  or  information  that 
was  unavailable  to  the  Agency,  and 
scientific  views  as  to  the  application  of 
the  relevant  Agency  methodology  for 
deriving  water  quality  criteria. 

3.  After  public  input  is  received  and 
evaluated,  EPA  wall  then  utihze 
information  obtained  fi-om  both  the 
Agency's  literature  review  and  the 
public  to  develop  draft  recommended 
water  quality  criteria. 

4.  EPA  will  initiate  a  peer  review  of 
the  draft  criteria.  Agency  peer  review 
consists  of  a  documented  critical  review 
by  qualified  independent  experts. 
Information  about  EPA  peer  review 
practices  may  be  found  in  the  Science 
Pohcy  Council's  Peer  Review  Handbook 
(EPA  lOO-B-98-001.  www.epa.gov). 

5.  Concurrent  with  the  peer  review  in 
step  four,  EPA  wdll  pubHsh  a  notice  in 
the  Federal  Register  and  on  the  Internet, 
of  the  availabihty  of  the  draft  water 
quality  criteria  and  solicit  views  from 
the  public  on  issues  of  science 
pertaining  to  the  information  used  in 
deriving  the  draft  criteria.  The  Agency 
believes  it  is  important  to  provide  the 
public  with  the  opportunity  to  provide 
scientific  views  on  the  draft  criteria 
even  though  we  are  not  required  to 
invite  and  respond  to  WTitten 
comments. 

6.  EPA  will  evaluate  the  results  of  the 
peer  review,  and  prepare  a  response 
document  for  the  record  in  accordance 


with  EPA's  Peer  Review  Handbook.  EPA 
at  the  same  time  will  consider  views 
provided  by  the  public  on  issues  of 
science.  Major  scientific  issues  will  be 
addressed  in  the  record  whether  from 
the  peer  review  or  the  public. 

7.  EPA  will  then  revise  the  draft 
criteria  as  necessary,  and  announce  the 
availabihty  of  the  final  water  quality 
criteria  in  the  Federal  Register  and  on 
the  Internet. 

VI.  What  is  the  Process  for  Minor 
Revisions  to  Criteria? 

In  addition  to  developing  new 
criteria,  and  conducting  major 
reassessments  of  existing  criteria,  EPA 
also  from  time  to  time  recalculates 
criteria  based  on  new  information 
pertaining  to  individual  components  of 
the  criteria.  For  example,  in  today's 
notice,  EPA  has  recalculated  a  number 
of  criteria  based  on  new,  peer- reviewed 
data  contained  in  EPA's  IRIS.  Because 
such  recalculations  normally  result  in 
only  minor  changes  to  the  criteria,  do 
not  ordinarily  involve  a  change  in  the 
underlying  scientific  methodologies, 
and  reflect  peer-reviewed  data,  EPA  will 
typically  publish  such  recalculated 
criteria  directly  as  the  Agency's 
recommended  water  quality  criteria.  If  it 
appears  that  a  recalculation  results  in  a 
significant  change  EPA  will  follow  the 
process  of  peer  review  and  public  input 
outlined  above.  Further,  when  EPA 
recalculates  national  water  quaUty 
criteria  in  the  course  of  proposing  or 
promulgating  state-spyecific  federal 
water  quahty  standards  pursuant  to 
section  303(c),  EPA  will  offer  an 
opportunity  for  national  public  input  on 
the  recalculated  criteria. 

Vn.  How  Does  the  Process  Outlined 
Abov«  Improve  Public  Input  and 
Efficiency? 

In  the  past,  EPA  developed  draft 
criteria  documents  and  announced  their 
availability  for  pubUc  comment  in  the 
Federal  Register.  Tliis  led  to  new  data 
and  views  coming  to  EPA's  attention 
after  draft  criteria  had  already  been 
developed.  Responding  to  new  data 
would  sometimes  lead  to  extensive 
revisions. 

The  steps  outlined  above  improve  the 
criteria  development  process  in  the 
following  ways. 

1.  The  new  process  is  Internet-based 
which  is  in  line  with  EPA  policy  for 
public  access  and  dissemination  of 
information  gathered  by  EPA.  Use  of  the 
Internet  will  allow  the  pubUc  to  be  more 
engaged  in  the  criteria  development 
process  than  previously  and  to  more 
knowledgeably  follow  criteria 
development.  For  new  criteria  or  major 
revisions,  EPA  will  aimounce  its 
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intentions  to  derive  the  new  or  revised 
criteria  on  the  Internet  and  include  a  list 
of  the  available  literature.  This  will  give 
the  public  an  opportunity  to  provide 
additional  data  that  might  not  otherwise 
be  identified  by  the  Agency. 

2.  The  pubhc  now  has  two 
opportunities  to  contribute  data  and 
views,  before  development  and  during 
development,  instead  of  a  single 
opportimity  after  development. 

3.  EPA  has  instituted  broader  and 
more  formal  peer  review  procedures. 
This  independent  scientific  review  is  a 
more  rigorous  disciplinary  practice  to 
ensure  technical  improvements  in 
Agency  decision  making.  Previously, 
EPA  used  the  public  comment  process 
outUned  above  to  obtain  peer  review. 
The  new  process  allows  for  both  public 
input  and  a  formal  peer  review, 
resulting  in  a  more  thorough  and 
complete  evaluation  of  the  criteria. 


4.  Annoimcing  the  availability  of  the 
draft  water  quality  criteria  on  the 
Internet  will  give  the  public  an 
opportunity  to  provide  input  on  issues 
of  science  in  a  more  timely  manner. 

VIII.  Where  Can  I  Find  More 
Information  About  Water  Quality 
Criteria  and  Water  Quality  Standards? 

For  more  information  about  water 
quality  criteria  and  Water  Quality 
Standards  refer  to  the  following:  Water 
Quality  Standards  Handbook  (EPA  823- 
B94-005a);  Advanced  Notice  of 
Proposed  Rule  Making  (ANPRM),  (63  FR 
36742);  Water  Quality  Criteria  and 
Standards  Plan — Priorities  for  the 
Futiue  (EPA  822-R-98-003);  Guidelines 
and  Methodologies  Used  in  the 
Preparation  of  Health  Effects 
Assessment  Chapters  of  the  Consent 
Decree  Water  Criteria  Documents  (45  FR 
79347);  Draft  Water  Quality  Criteria 


Methodology  Revisions:  Human  Health 
(63  FR  43755.  EPA  822-Z-98-001):  and 
Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses  (EPA  822/R-85-100); 
National  Strategy  for  the  Development 
of  Regional  Nutrient  Criteria  (EPA  822- 
R-98-002). 

These  publications  may  also  be 
accessed  through  EPA's  National  Center 
for  Environmental  Publications  and 
Information  (NCEPI)  or  on  the  Office  of 
Science  and  Technology's  Home-page 
(vvrww.epa.gov/OST). 

IX.  What  Are  the  National 
Recommended  Water  Quality  Criteria? 

The  following  compilation  and  its 
associated  footnotes  and  notes  presents 
the  national  recommended  water  quality 
criteria. 
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NATIONAL  Recommended  Water  Quality  Criteria  for  Organoleptic  Effects 


Pollutant 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


Acenaphthene 

Monochlorobenzene  

3-Ctilorophenol  

4-Chlorophenol  

2,3-Dichloropheno( 

2,5-Dichlorophenol 

2.6-Dichlofophenol 

3,4-DichloroiDhenol 

2,4,5-Trichloroptienol  

2,4,&-Trictyorophenol 

2.3.4,6-TetrachlorophefX)l  ... 

2-MettiyM-Chlorophenol  .... 

3-Met»iyl-4-Chlorophenol  .... 

3>4ethyl-€-ailoropheno<  .... 

2-C«ofoplieho)  

Copper  

2,4-Dichloropheno< 

2,4-Dimethylphenol  

Hexactilorocyclopentadiene 

Nitrobenzene 

Pentactilorophenol 

Phenol 

Zinc  , 


CAS  No. 


208968 
108907 


106489 


95954 
88062 


Organoleptic 
effect  criteria 

(ng/L) 


59507 


95578 

744058 

120832 

105679 

77474 

98953 

87865 

108952 

7440666 


General  Notes: 

rJi;rtI!lf.f^®^,^li^«^,°'.9a™>teptic  (taste  and  odor)  effects.  Because  of  variations 

oHutants  does  not  duplicate  ttie  iisbng  in  Appendix  A  of  40 

bers.  wtitch  provide  a  unique  identification  for  each  chemical 


20 
20 
0.1 
0.1 
0.04 
0.5 
0.2 
0.3 
1 
2 
1 
1800 
3000 
20 
0.1 
1000 

0.3 

400 

1 

30 

30 

300 

5000 
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Gold  Book 

Gold  Book 

GoMBook 

Gokj  Book 

GoW  Book 

GokJBook 

GokJBook 

GokJBook 

Gold  Book 

GokJBook 

GoklBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 

GokJBook 
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National  Recommended  Water  Quality  Criteria 

Additional  Notes 

1.  Criteria  Maximum  Concentration  and  Criterion  Continuous  Concentration 

The  Criteria  Maximum  Concentration  (CMC)  is  an  estimate  of  tlie  highest  concentration  of  a  material  in  surface  water  to  whirh 
anaquatxc  commumty  can  be  exposed  briefly  without  resulting  in  an  unacceptable  effect.  The  StSon  ComiTuous  SncentSSn 
CCC)  |s  an  estimate  of  the  highest  concentration  of  a  material  in  surface  water  to  which  an  aquatic  com^Sv  canT  ex^oSd 

2.  Criteria  Recommendations  for  Priority  PoUultats,  Non  Priority  PoUutants  and  Organoleptic  Eflects 

nr„-InlL?v™''ff  ^l'°°/''*''  -^^  ^"""^'^  '°'^''  pollutanU  and  some  non  priority  toxic  pollutants,  and  both  human  health  effect  and 
H^n^  i!S  »  effect  cntena  issued  pursuant  to  CWA  §  304(a).  Blank  spaces  indicate  that  EPA  has  no  CWA  §304U?Steria  reconSenda 
SuTePA  has7utstrME?ndr^rSDWA%r.  '''^^'^-^^r 04(a)  "water  .  organism"  human  heLh  Steria'^  rariLble. 
hI.  »!^r,«^  puDlisned  MCI>s  under  the  SDWA  that  may  be  used  in  establishing  water  quality  standards  to  orotect  water  suonlv 
i  CndirX  o^o"cre  p:;?  ^T^iu'^^r^'n"'  nomenclature  systems,  this  listing  of  toxi'c  polYutants  dc^s  LotTupUcaTe^rtf^ 
SentiSinforelchchemi^r  ^'"  '"'''  ""  ^'  '''^™'"'  ^''^^'=^''  ^"''^^  ^^  -^isUy  numbers,  which  provide  a  uniq^ 

3.  Human  Health  Risk 
4.  Water  Quality  Criteria  Published  Pursuant  to  Section  304(a)  or  Section  303(c)  of  the  CWA 

5.  Calculation  of  Dissolved  Metals  Criteria 

6.  Correcbon  of  Chemical  Abstract  Services  Number 

num^'rfSS'lm^'^SaS-lzTJ^'-^'^^^  !^'  Bis(2-Chlo™isopropyl)  Ether,  has  been  corrected  in  the  table.  The  correct  CAS 
numoer  lor  tnis  chemical  is  39638-32-9.  Previous  publications  listed  108-€0-1  as  the  CAS  number  for  this  chemical. 


FR  cite/source 

joldBook 

Bold  Book 

joMBook 

Bokj  Book 

3okJ  Book 

Sold  Book 

BoUBook 

Sow  Book 

SoWBook 

SoWBook 

joklBook 

Sow  Book 

jokJBook 

jOkJBook 

lOkJBook 

lOkJBook 

ioWBook 

ioM  Book 

>okJ  Book 

lokj  Book 

■oMBook 

iokj  Book 
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correct  CAS 


7.  Maximum  Contaminant  Levels 

The  compilation  includes  footnotes  for  pollutants  with  Maximum  Contaminant  Levels  (MCLs)  more  stringent  than  the  recommended 
water  quality  criteria  in  the  compilation.  MCLs  for  these  pollutants  are  not  included  in  the  compilation,  but  can  be  found  in  the 
appropriate  drinking  water  regulations  (40  CFR  141.11-16  and  141.60-63),  or  can  be  accessed  through  the  Safe  Drinking  Water  Hotline 
(800-426—4791)  or  the  Internet  (http://www.epa.gov/ost/tools/dwstds-s.html). 

8.  Organoleptic  ECEects 

The  compilation  contains  304(a)  criteria  for  pollutants  with  toxicity-based  criteria  as  well  as  non-toxicity  based  criteria.  The  basis 
for  the  non-toxicity  based  criteria  are  organoleptic  effects  (e.g.,  taste  and  odor)  which  wouLd  make  water  and  edible  aquatic  life 
unpalatable  but  not  toxic  to  humans.  The  table  includes  criteria  for  organoleptic  effects  for  23  pollutants.  Pollutants  with  organoleptic 
effect  criteria  more  stringent  than  the  criteria  based  on  toxicity  (e.g.,  included  in  both  the  priority  and  non-priority  pollutant  tables) 
art  footnoted  as  such. 

9.  Category  Criteria 

In  the  1980  criteria  documents,  certain  recommended  water  quality  criteria  were  published  for  categories  of  pollutants  rather  than 
for  individual  pollutants  within  that  category.  Subsequently,  in  a  series  of  separate  actions,  the  Agency  derived  criteria  for  specific 
pollutants  within  a  category.  Therefore,  in  this  compilation  EPA  is  replacing  criteria  representing  categories  with  individual  pollutant 
criteria  (e.g.,  1,3-dichlorobenzene,  1 ,4-dichlorobenzene  and  1,2-dichlorobenzene). 

10.  Specific  Chemical  Calculations 

A.  Selenium 
(1)  Human  Health 

In  the  1980  Selenium  document,  a  criterion  for  the  protection  of  human  health  &om  consumption  of  water  and  organisms  was 
calculated  based  on  a  BCF  of  6.0  L/kg  and  a  maximum  water-related  contribution  of  35  ^g  Se/day.  Subsequently,  the  EPA  Office 
of  Health  and  Environmental  Assessment  issued  an  errata  notice  (February  23,  1982),  revising  the  BCF  for  selenium  to  4.8  L/kg. 
In  1988,  EPA  issued  an  addendum  (ECAO-CIN-668)  revising  the  human  health  criteria  for  selenium.  Later  in  the  final  National 
Toxic  Rule  (NTR,  57  FR  60848),  EPA  withdrew  previously  published  selenium  human  health  criteria,  pending  Agency  review  of 
new  epidemiological  data. 

This  compilation  includes  human  health  criteria  for  selenium,  calculated  using  a  BCF  of  4.8  L/kg  along  with  the  current  IRIS 
R£D  of  0.005  mg/kg/day.  EPA  included  these  recommended  water  quality  criteria  in  the  compilation  because  the  data  necessary  for 
calculating  a  criteria  in  accordance  with  EPA's  1980  human  health  methodology  are  available. 

(2)  Aquatic  Life 

This  compilation  contains  aquatic  life  criteria  for  selenium  that  are  the  same  as  those  published  in  the  proposed  CTR.  In  the 
CTR,  EPA  proposed  an  acute  criterion  for  selenium  based  on  the  criterion  proposed  for  selenium  in  the  Water  Quality  Guidance 
for  the  Great  Lakes  System  (61  FR  58444).  The  GLI  and  CTR  proposals  take  into  account  data  showing  that  selenium's  two  most 
prevalent  oxidation  states,  selenite  and  selenate,  present  differing  potentials  for  equatic  toxicity,  as  well  as  new  data  indicating  that 
various  forms  of  selenium  are  additive.  The  new  approach  produces  a  different  selenium  acute  criterion  concentration,  or  CMC,  depending 
upon  the  relative  proportions  of  selenite,  selenate,  and  other  forms  of  selenium  that  are  present. 

EPA  notes  it  is  currently  undertaking  a  reassessment  of  selenium,  and  expects  the  304(a)  criteria  for  selenium  will  be  revised 
based  on  the  final  reassessment  (63  FR  26186).  However,  until  such  time  as  revised  water  quality  criteria  for  selenium  are  published 
by  the  Agency,  the  recommended  water  quality  criteria  in  this  compilation  are  EPA's  current  304(a]  criteria. 

B.  1 ,2,4-Tricblorobenzene  and  Zinc 

Human  health  criteria  for  1,2,4-trichlorobenzene  and  zinc  have  not  been  previously  published.  Sufficient  information  is  now  available 
fw  calculating  water  quality  criteria  for  the  protection  of  human  health  from  the  consumption  of  aquatic  organisms  and  the  consumption 
of  aquatic  organisms  and  water  for  both  these  compounds.  Therefore,  EPA  is  publishing  criteria  for  these  f>ollutants  in  this  compilation. 

C.  Chromium  (III) 

The  recommended  aquatic  life  water  quality  criteria  for  chromium  (III)  included  in  the  compilation  are  based  on  the  values  presented 
in  the  document  titled:  1995  Updates:  Water  Quality  Criteria  Documents  for  the  Protection  of  Aquatic  Life  in  Ambient  Water,  however, 
this  document  contains  criteria  b<sed  on  the  total  recoverable  fraction.  The  chromium  (III)  criteria  in  this  compilation  were  calculated 
by  applying  the  conversion  factors  used  in  the  Final  Water  Quality  Guidance  for  the  Great  Lakes  System  (60  FR  15366)  to  the 
1995  Update  document  values. 

D.  Ether,  Bis  (Chloromethyl),  Pentachlorobenzene,  Tetmchlorobenzene  1,2,4,5-  Trichlorophenol 

Himian  health  criteria  for  these  pollutants  were  last  published  in  EPA's  Quality  Criteria  for  Water  1986  or  "Gold  Book".  Some 
of  these  criteria  were  calculated  using  Acceptable  Daily  Intake  (ADIs)  rather  than  RfDs.  Updated  ql*s  and  RfDs  are  now  available 
in  IRIS  for  ether,  bis  (chloromethyl),  pentachlorobenzene,  tetrachlorobenzene  1,2,4,5-,  and  trichlorophenol,  and  were  used  to  revise 
the  water  quality  criteria  for  these  compounds.  The  recommended  water  quality  criteria  for  ether,  bis  (chloromethyl)  were  revised 
using  an  updated  ql*,  while  criteria  for  pentachlorobenzene,  and  tetrachlorobenzene  1,2,4,5-,  and  trichlorophenol  were  derived  using 
an  updated  RfD  value. 

E.  PCBs 

In  this  compilation  EPA  is  publishing  aquatic  life  and  human  health  criteria  based  on  total  PCBs  rather  than  individual  arochlors. 
These  criteria  replace  the  previous  criteria  for  the  seven  individual  arochlors.  Thus,  there  are  criteria  for  a  total  of  102  of  the  126 
priority  pollutants. 

Dated:  October  26.  1998. 
J|.  Charles  Fox, 
Assistant  Administrator,  Office  of  Water. 
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Appendix  A — Conversion  Factors  for  Dissolved  Metals 


Metal 


Arsenic  .... 
Cadmium 


Conversion  fac- 
tor freshwater 
CMC 


Chromium  III 
Chromium  VI 

Copper 

Lead 


Mercury  .. 

Nickel 

Selenium 

Silver 

Zinc 


1.000  

1.138672-[(ln 
hardness) 
(0.041838)] 

0.316  

0.982  

0.960  

1.46203-[(ln 
hardness) 
(0.145712)] 

0.85  

0.998  


Conversion  fac- 
tor freshwater 
CCC 


0.85  ., 
0.978 


1.000  

1.101672-[(ln 
hardness) 
(0.041838)] 

0.860 

0.962  

0.960  

1.46203-[(ln 
hardness) 
(0.145712)] 

0.85  

0.997  


Conversion  fac- 
tor saltwater 
CMC 


Conversion  fac- 
tor saltwater 
CCC 


0.986 


1.000 
0.994 


0.993 

0.83 

0.951 


0.85 

0.990 

0.998 

0.85 

0.946 


1.000 
0.994 


0.993 

0.83 

0.951 


0.85 

0.990 

0.998 

0.946 


Appendix  B— Parameters  for  Calculating  Freshwater  Dissolved  Metals  Criteria  That  Are  Hardness-Dependent 


Chemical 


Cadmium  . 

Chromium 

Copper  

Lead ^. 


Nickel 
Silver  . 
Zinc  ... 


niA 


1.128 

0.8190 
0.9422 
1.273 

0.8460 

1.72 

0.8473 


-3.6867 

3.7256 
-1.700 
-1.460 

2.255 
-6.52 
0.884 


rric 


0.7852 

0.8190 
0.8545 
1.273 

0.8460 

0.8473 


-2.715 

0.6848 
-1.702 
-4.705 

0.0584 

6.884 


Freshwater  conversion  factors  (CF) 


Acute 


1.136672-(ln(hard- 
ness)(0.041838)] 

0.316 

0.960 

1.46203-[ln(hard- 
ness)(0. 14571 2)1 

0.998 

0.85 

0.978 


Chronic 


1.101672-[ln(hard- 
ness)(0.041838)] 

0.860 

0.960 

1.46203-[ln(hard- 
ness)(0.145712)] 

0.997 

0.986 


Appendix  C— Calculation  of  Freshwater  Ammonia  Criterion 

on  tlelv™ 'iT^rT  ^7^.^"^"°"?  °l  total  ammonia  nitrogen  (in  mg  N/L)  does  not  exceed,  more  than  once  every  three  years 
on  me  average,  the  CMC  calculated  using  the  following  equation:  ' 


CMC  = 


0.275 


39.0 


j^,q7.204-pH        j^jQpH-7.204 
In  situations  where  salmonids  do  not  occur,  the  CMC  may  be  calculated  using  the  following  equatii 

0.411 


CMC  = 


58.4 

j^jq7.204-pH+,^,qPH-7.204 


2.  The  thirty-day  average  concentration  of  total  ammonia  nitrogen  (in  mg  N/L)  does  not  exceed.  mor«  than  once  everv  three 
years  on  the  average,  the  CCC  calculated  using  the  following  equation:  "^i-seu.   more   man   once   every  three 


ccc  = 


0.0858 


3.70 


[FR  Doc.  98-30272  Filed  12-4-98;  8:45  am) 
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j^jq7.688-pH        j^jQpH-7.688 


672-[ln  (hard- 
3S)(0.041838)] 


:e  every  three 


«  8 

S      I       a 


S      3 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  545 

[BOP-1078-F] 

RIN1120-nAA74 

Inmate  Work  and  Performance  Pay 
Program:  Work  Evaluation 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


SUMMARY:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
inmate  work  and  performance  pay  to 
allow  for  quarterly  rather  than  monthly 
evaluations  of  inmates  whose  work 
performance  is  above  average.  This 
amendment  is  intended  to  streamline 
institution  operations. 
EFFECTIVE  DATE:  December  7, 1998. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  inmate  work  and 
performance  pay.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Register  on  October  1,  1984  (49  FR 
38915)  and  was  amended  May  21, 1991 
(56  FR  23478),  July  10,  1991  (56  FR 
31531),  January  4,  1996  (61  FR  379). 

Provisions  for  inmate  work 
assignment  evaluation  are  contained  in 
§  545.26(e).  These  provisions  are  being 
revised  to  allow  for  quarterly  work 
evaluations  for  inmates  who  receive 
above  average  ratings  for  their 
performance.  Inmates  who  receive 
average  or  below  average  ratings  will 
continue  to  receive  monthly  work 
evaluations. 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 


to  constitute  "significant  regulatory 
actions"  imder  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  certifies  that  this  rule, 
for  the  purpose  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.), 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  within  the  meaning  of  the  Act. 
Because  this  rule  pertains  to  the 
correctional  management  of  offenders 
committed  to  the  custody  of  the 
Attorney  General  or  the  Director  of  the 
Bureau  of  Prisons,  its  economic  impact 
is  limited  to  the  Bureau's  appropriated 
funds. 

Because  this  amendment  merely 
streamlines  institution  management 
operations  by  foregoing  unnecessary 
work  evaluations,  the  Bureau  finds  good 
cause  for  exempting  it  from  the 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Members  of  the 
public  may  submit  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

List  of  Subjects  in  28  CFR  Part  545 

Prisoners. 
Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  545  in 
subchapter  C  of  chapter  V  of  28  CFR  is 
amended  as  set  forth  below. 

SUBCHAPTER  C-4NSTITUTI0NAL 
MANAGEMENT 

PART  545-WORK  AND 
COMPENSATION 

1.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 


Authority:  5  U.S.C.  301;  18  U.S.C.  3013, 
3571.  3572,  3621,  3622,  3624,  3663,  4001. 
4042,  4081. 4082  (Repealed  in  part  as  to 
offenses  conunitted  on  or  after  November  1, 
1987),  4126,  5006-5024  (Repealed  October 
12, 1984  as  to  off^enses  committed  after  that 
date),  5039;  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

2.  In  §  545.26,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  545.26    Performance  pay  provisions. 

***** 

(e)  Work  evaluation.  (1)  At  the  end  of 
each  month  the  work  detml/program 
supervisor  shall  compute  the  hours 
worked  by  the  inmate  and  the  pay  to  be 
awarded  for  that  month. 

(2)  An  inmate  shall  receive 
performance  pay  only  for  those  hours 
during  which  the  inmate  is  actively 
participating  in  a  work  assignment  or  an 
educat4on/vocational  program. 

(3)  The  work  detail/program 
supervisor  shall  rate  the  inmate's 
performance  in  each  of  several 
categories  on  a  monthly  basis  when  the 
inmate's  work  performance  is  average  or 
below  average  or  on  a  quarterly  basis 
when  the  inmate's  work  performance  is 
above  average.  For  example,  an  inmate 
may  be  rated  in  such  categories  as 
quality  of  work,  quantity  of  work, 
initiative,  ability  to  learn,  dependability, 
response  to  supervision  cuid  instruction, 
safety  and  care  of  equipment,  ability  to 
work  with  others,  and  overall  job 
proficiency.  Any  exception  to  the  work 
performance  evaluation  procedures 
cited  in  this  paragraph  requires 
approval  of  the  Assistant  Director, 
Correctional  Programs  Division,  Central 
Office.  The  work  detail/program 
supervisor  shall  review  the  evaluation 
with  the  inmate.  The  supervisor  shall 
request  that  the  inmate  sign  the 
evaluation  form.  If  the  inmate  refuses  to 
sign  the  form,  the  supervisor  shall  note 
this  refusal  on  the  evaluation  and,  if 
known,  the  reasons  for  refusal. 
***** 

[FR  Doc.  98-32358  Filed  12-4-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  262,  264,  265,  and  270 
tFRL-6197-7] 

Project  XL  Rulemaking  for  New  York 
State  Public  Utilities;  Hazardous  Waste 
Management  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Request  for  comment  on 
proposed  rule  and  draft  final  project 
agreement. 


SUMMARY:  Today's  proposed  rule  would 
provide  regulatory  flexibility  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended.  It  would  allow 
participating  New  York  State  Utilities  to 
acciunulate  hazardous  waste,  which 
they  generate  at  remote  locations,  at 
designated  Utility-owned  central 
collection  facihties  (UCCFs)  for  up  to  90 
days  subject  to  specified  hazardous 
waste  generator  requirements.  EPA  is 
proposing  this  rule  to  implement  an  XL 
project  for  Utilities  in  New  York  State. 
The  terms  of  the  XL  project  are  defined 
in  the  draft  Final  Project  Agreement 
(FPAj  on  which  EPA  is  also  requesting 
comments.  The  draft  FPA  explains  the 
project  in  detail,  while  the  proposed 
rule  would  enable  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  to  implement 
portions  of  the  project  requiring 
regulatory  authorization. 

In  order  to  qualify  for  the  flexibility 
that  the  proposed  rule,  if  adopted, 
would  provide.  New  York  State  Utilities 
must  initiate  and  comply  with  pubfic 
notice  and  participation  requirements 
set  forth  in  the  rule  regarding  the 
designation  and  approval  of  UCCFs. 
Subsequent  to  these  public  participation 
procedures.  Utilities  must  receive 
authorization  fi-om  EPA  to  participate  in 
the  flexibility  provided  by  this  proposed 
rule.  This  proposed  rule  is  intended  to 
provide  regulatory  changes  to 
implement  this  XL  project.  The  agency 
expects  this  XL  project  to  result  in 
superior  environmental  performance  in 
New  York  State,  while  providing  cost 
savings  to  participating  Utilities. 
DATES:  Public  Comments:  Comments  on 
the  proposed  rule  and/ or  FPA  must  be 
received  on  or  before  January  6,  1999. 

Public  Hearing:  Commenters  may 
request  a  public  hearing  during  the 
public  comment  period.  Commenters 
requesting  a  public  hearing  should 
specify  the  basis  for  their  request.  If  EPA 
determines  that  there  is  sufficient 
reason  to  hold  a  pubhc  hearing,  it  will 
do  so  after  the  public  comment  period. 


Requests  for  a  public  hearing  should  be 
submitted  to  the  address  below.  If  a 
public  hearing  is  scheduled,  the  date, 
time,  and  location  will  be  announced  in 
the  Federal  Register. 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
to  the  RCRA  Information  Center  Docket 
Clerk  (5305G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  F-98- 
NYSP-FFFFF.  A  copy  should  also  be 
sent  to  Mr.  Philip  Flax  at  U.S. 
Environmental  Protection  Agency, 
Region  2.  290  Broadway.  New  York.  NY 
10007-1866. 

Vievdng  Docket  Materials:  A  docket 
containing  public  comments  and 
supporting  materials  is  available  for 
public  inspection  and  copying  at  the 
RCRA  Information  Center  (RIC),  located 
at  Crystal  Gateway,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  The  RIC  is  open  from  9:00am 
to  4:00pm  Monday  through  Friday, 
excluding  federal  holidays.  The  public 
is  encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Docket 
Office  at  (703)  603-9230.  Refer  to  RCRA 
docket  niunber  F-98-NYSP-FFFFF.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  15  cents 
per  page. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
U.S.  EPA,  Region  2,  290  Broadway.  New 
York.  NY  10007-1866  during  normal 
business  hours.  Persons  wishing  to  view 
the  duphcate  docket  at  the  New  York 
location  are  encouraged  to  contact  Mr. 
Phihp  Flax  in  advance,  by  telephoning 
(212)  637-4143.  Information  is  also 
available  on  the  world  wide  web  at 
http://vkrww.epa.gov/ProjectXL. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Flax.  U.S.  EPA.  Region  2.  290 
Broadway,  New  York,  NY  10007-1866 
(212)637^143. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  Today's  Document 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Authority 

II.  Background 

A.  Overview  of  Project  XL 

B.  Overview  of  the  NYSDEC  XL  Project 

1.  Introduction 

2.  NYSDEC  XL  Project  Description 

3.  Environmental  Benefits 

4.  Economic  Benefits 

5.  Stakeholder  Involvement 

6.  Project  Duration  and  Completion 

C.  Rule  Description 

III.  Additional  Information 


A.  Public  Hearing 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  RCRA/HSWA 

1.  Applicability  of  Rules  in  Authorized 
States 

2.  Effect  on  New  York  State  Authorization 

G.  Applicability  of  Executive  Order  13045 
H.  Executive  Order  12875:  Enhancing 

Intergovernmental  Partnerships 
I.  Executive  Order  13084:  Consultation  and 

Coordination  With  Indian  Tribal 

Governments 
J.  National  Technology  Transfer  and 

Advancement  Act 

L  Authority 

These  regulations  are  being  proposed 
under  the  authority  of  sections  2002(a), 
3001. 3002, 3004, 3005, 3006, 3010, and 
7004  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  amended,  42 
U.S.C.  6912(a),  6921,  6922,  6924,  6925, 
6926,  6930,  and  6974. 

n.  Background 

A.  Overview  of  Project  XL 

The  draft  FPA  sets  forth  the  intentions 
of  EPA  and  the  NYSDEC  with  regard  to 
a  project  developed  under  Project  XL, 
an  EPA  initiative  to  allow  regulated 
entities  to  achieve  better  environmental 
results  at  less  cost.  The  regulation 
would  facilitate  implementation  of  the 
project.  Project  XL— "excellence  and 
Leadership"was  announced  on  March 
16,  1995,  as  a  central  part  of  the 
National  Performance  Review  and  the 
EPA's  effort  to  reinvent  envirorunental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  result  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  futiu^ 
regulations.  These  efforts  are  crucial  to 
EPA's  ability  to  test  new  strategies  that 
reduce  the  regulatory  burden  and 
promote  economic  growth  while 
achieving  better  environmental  and 
pubhc  health  protection.  EPA  intends  to 
evaluate  the  results  of  this  and  other  XL 
projects  to  determine  which  specific 
elements  of  the  project(s),  if  any,  should 
be  more  broadly  applied  to  other 
regulated  entities  for  the  benefit  of  both 
the  economy  and  the  environment. 

Under  Project  XL,  participants  in  four 
categories— facilities,  industry  sectors, 
governmental  agencies  and 
commimities— are  offered  the  flexibifity 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 


Federal  Register / Vol.  63.  No.  234 /Monday,  December  7,  1998 /Proposed  Rules  67563 


ng  proposed 
ions  2002(a), 
36,  3010,  and 
iposal  Act,  as 
Conservation 
ded.  42 
6924,  6925, 


specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria:  superior  environmental 
performance;  cost  savings  and 
paperwork  reduction;  local  stakeholder 
involvement  and  support;  test  of  an 
innovative  strategy;  transferability; 
feasibility;  identification  of  monitoring, 
reporting  and  evaluation  methods;  and 
avoidance  of  shifting  the  risk  burden. 
They  must  have  full  support  of  affected 
federal,  state  and  tribal  agencies  to  be 
selected. 

For  more  information  about  the  XL 
criteria,  readers  should  refer  to  the  two 
descriptive  documents  published  in  the 
Federal  Register  (60  FR  27282,  May  23, 
1995  and  62  FR  19872.  April  23,  1997), 
and  the  December  1,  1995  "Principles 
for  Development  of  Project  XL  Final 
Project  Agreements"  document.  For 
further  discussion  as  to  how  the 
NYSDEC  XL  project  addresses  the  XL 
criteria,  readers  should  refer  to  the  draft 
Final  Project  Agreement  and  fact  sheet 
that  are  available  from  the  docket  for 
this  action  (see  ADDRESSES  section  of 
today's  preamble). 

Project  XL  is  intended  to  allow  the 
EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  the  EPA  to  proceed 
more  quickly  than  would  be  possible 
when  undertaking  changes  on  a 
bationwide  basis.  EPA  may  modify 
rules,  on  a  site-or  state-specific  basis, 
that  represent  one  of  several  possible 
pohcy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  EPA's  wiUingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  iimovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
:  determining  whether  or  not  they  are 
viable  in  practice  and  successful  for  the 
particular  projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  it  expects 
to  adopt  only  a  limited  number  of 
carefully  selected  projects.  These  pilot 

{)rojects  are  not  intended  to  be  a  means 
or  piecemeal  revision  of  entire 


programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  approach  or  interpretation 
again,  either  generally  or  for  other 
specific  facilities. 

EPA  believes  that  adopting  alternative 
poUcy  approaches  and/or 
interpretations,  on  a  limited,  site-or 
state- specific  basis  and  in  connection 
with  a  carefully  selected  pilot  project,  is 
consistent  with  the  expectations  of 
Congress  about  EPA's  role  in 
implementing  the  environmental 
statutes  (so  long  as  EPA  acts  within  the 
discretion  allowed  by  the  statute). 
Congress'  recognition  that  there  is  a 
need  for  experimentation  and  research, 
as  well  as  ongoing  reevaluation  of 
environmental  programs,  is  reflected  in 
a  variety  of  statutory  provisions,  e.g.. 
Section  8001  of  RCRA. 

B.  Overview  of  the  NYSDEC  XL  Project 

1.  Introduction 

EPA  is  today  requesting  comments  on 
the  draft  FPA  and  proposing  a  rule  to 
implement  key  provisions  of  this  Project 
XL  initiative.  Today's  proposed  rule 
would  facilitate  implementation  the 
draft  FPA  (the  document  that  embodies 
EPA's  intent  to  implement  this  project) 
that  has  been  developed  by  EPA,  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC), 
New  York  State  Utilities,  and  other 
stakeholders.  After  comments  on  the 
draft  FPA  have  been  considered,  EPA 
and  NYSDEC  expect  to  sign  a  final  FPA. 
The  draft  FPA  is  available  for  review  in 
the  docket  for  today's  action  and  on  the 
world  wide  web  at  http://www.epa.gov/ 
ProjectXL.  The  draft  FPA  addresses  the 
eight  Project  XL  criteria,  and  the 
expectation  of  EPA  that  this  XL  project 
will  meet  those  criteria.  Those  criteria 
are:  (1)  Environmental  performance 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 
regulations;  (2)  cost  savings  or  economic 
opportunity,  and/or  decreased 
paperwork  burden;  (3)  stakeholder 
support;  (4)  test  of  iimovative  strategies 
for  achieving  environmental  results;  (5) 
approaches  that  could  be  evaluated  for 
future  broader  application;  (6)  technical 
and  administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  burden).  The  draft  FPA 
specifically  addresses  the  manner  in 
which  the  project  is  expected  to 
produce  superior  environmental 
benefits. 


2.  NYSDEC  XL  Project  Description 

Utilities  maintain  rights-of-way,  such 
as  c/il  and  gas  pipelines,  telephone  fines, 
and  electric  power  distribution  systems, 
in  some  cases  extending  hundreds  of 
miles.  Frequently,  hazardous  waste  is 
generated  at  remote  locations  that  are 
not  continuously  staffed.  The  generation 
"events"  are  sometimes  planned  in 
advance,  but  often  are  not,  particularly 
in  cases  where  there  has  been  a  sudden, 
unexpected  interruption  of  service. 
Waste  may  also  be  generated  as  part  of 
routine  service.  This  waste  is  generally 
generated  as  a  result  of  sediments 
accumulating  at  Utility  access  points. 

In  the  case  of  electric  power  and 
telephone  systems,  the  locations 
involved  are  usually  transformer  vaults, 
service  boxes,  and  manholes,  which  are 
most  often  located  in  the  middle  of 
pu6lic  roads.  In  order  to  access  conduits 
and  service  the  system,  sediment  and/or 
infiltration  water  must  be  removed. 
These  materials  commonly  fail  the 
Toxicity  Characteristic  (TC)  for  lead  and 
may  be  hazardous  waste.  For  electric 
power  systems,  polychlorinated 
biphenyl  (PCB)  contamination  is  also 
possible.  Waste  containing  PCBs  is 
regulated  under  the  Toxic  Substances 
Control  Act  (TSCA).  In  the  case  of  oil 
and  gas  pipelines,  the  waste  may  consist 
of  pipeline  condensate  which  collects  in 
"drip"  pipes  downstream  of  pressure 
regulating  stations.  This  waste 
commonly  exhibits  the  characteristic  of 
ignitability,  commonly  fails  the  TC  for 
benzene  and  may  contain  PCBs. 

Generally,  hazardous  waste  may 
qualify  for  conditional  exemption  under 
RCRA  because  it  is  generated  in 
quantities  less  than  100  kilograms  per 
calendar  month.  However,  when 
hazardous  waste  generated  exceeds 
1000  kilograms  per  calendar  month,  it  is 
subject  to  applicable  regulations  at  40 
CFR  Part  262.  In  addition,  when  one 
kilogram  or  more  of  an  acutely 
hazardous  waste  is  generated  per 
calendar  month  at  a  remote  location,  it 
is  also  subject  to  applicable  regulations 
at  40  CFR  Part  262. 

Utilities  are  currently  allowed  to 
accumulate  hazardous  waste  without  a 
permit  at  the  remote  location  where  it 
is  generated  for  up  to  90  (or,  under 
certain  circumstances,  180  days)  days 
without  RCRA  permits  prior  to 
transporting  it  to  a  permitted  treatment, 
storage  and  disposal  facility  (TSDF)  or 
other  designated  facifity.  However, 
since  remote  UtiUty  locations  are  often 
unstaffed.  it  is  very  difficult  to  store 
hazardous  waste  and  secure  against 
releases  resulting  from  accidents  or 
vandaUsm.  Arranging  for  a  commercial 
transporter  to  bring  hazardous  waste 
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directly  to  a  TSDF  may  take  several 
days,  particularly  if  the  event  was 
unplanned.  To  effectively  and 
adequately  protect  public  health,  safety, 
and  the  environment,  it  would  be 
preferable  if  hazardous  waste  generated 
at  remote  locations  could  be  transported 
to  a  secured  location  as  soon  as  possible 
upon  completion  of  the  generation 
event. 

RCRA  regulations  generally  do  not 
allow  the  shipment  to,  or  consolidation 
of,  hazardous  waste  at  off-site  facihties 
other  than  a  permitted  or  interim  status 
TSDF  or  other  designated  facility. 
Furthermore,  for  each  remote  location 
that  generates  more  than  1,000 
kilograms  during  any  single  month,  the 
utility  must  prepare  and  submit  a 
Biennial  Report.  The  RCRA-authorized 
state  processes  each  report  and  enters 
the  data  into  state  databases,  and  EPA 
enters  it  into  the  Biennial  Report  System 
(BRS)  database.  As  a  result,  both  state 
and  federal  databases  may  include 
hundreds  of  "sites"  which  are  actually 
only  drip  pipes  and/ or  manholes. 

Additionally,  utilities  must  arrange 
frequent  shipments  of  small  loads  of 
haziirdous  waste  which  must  be  sent 
directly  to  a  permitted  TSDF.  The 
current  handling  of  hazardous  waste 
from  remote  locations  may  result  in 
unsafe  storage  and  hazardous 
conditions,  additional  paperwork  and 
expenditure  of  time  and  labor,  and 
inefficiencies  in  transportation, 
increasing  direct  costs. 

Utilities  would  prefer  to  have 
hazardous  waste  transported 
immediately  from  remote  locations  to  a 
UCCF  to  which  the  remote  locations  are 
connected  by  a  right-of-way,  such  as  a 
pipeline,  that  the  Utility  controls.  At 
such  secured  locations,  the  Utilities 
would  then  accumulate  this  waste  in 
accordance  with  specified  hazardous 
waste  generator  requirements.  These 
requirements  would  allow  up  to  90  days 
to  safely  consolidate  similar  waste  from 
different  remote  locations  without 
RCRA  permits  to  achieve  important 
efficiencies  in  transportation  and  waste 
management.  To  the  extent  that  wastes 
arriving  at  the  UCCF  on  different  dates 
are  consolidated  in  the  same  container, 
the  90-day  period  would  run  from  the 
earlier  of  the  two  dates  that  the  wastes 
arrived.  The  proposed  rule  would  allow 
vehicles  transporting  waste  from  a 
UCCF  to  a  commercial  TSDF  to  carry 
relatively  full  loads.  On  the  other  hand, 
if  hazardous  waste  must  be  transported 
to  a  TSDF  directly  from  remote 
locations,  more  vehicle  trips  would  be 
required,  each  carrying  smaller  loads. 
This  proposed  rule  would  avoid  the 
problems  of  unsafe  storage, 
transportation  inefficiencies,  and 


unnecessary  paperwork  by  allowing 
alternative  handling  for  hazardous 
waste  generated  at  remote  locations  by 
Utilities.  If  the  proposed  rule  is  adopted 
EPA  expects  the  following  to  occur: 

1.  Chemically  similar  hazardous 
waste  can  be  consolidated  without  a 
RCRA  perniit  for  up  to  90  days  at  a 
UCCF,  in  compliance  with  specified 
requirements  set  forth  in  today's 
proposed  rule.  Each  UCCF  would  only 
handle  waste  generated  at  its  remote 
locations.  The  waste  would  be  removed 
from  each  remote  location  immediately. 
If  wastes  arriving  at  the  UCCF  on 
different  dates  are  consolidated  in  the 
same  container,  the  90-day  period 
would  run  from  the  earlier  of  the  two 
dates  that  the  wastes  arrived. 

2.  Waste  generated  at  remote  locations 
can  be  accounted  for  in  a  combined 
Biennial  Report,  submitted  by  the 
UCCF,  instead  of  requiring  the 
submission  of  a  Biennial  Report  for  each 
remote  location. 

Thus,  today's  proposed  rule  would 
allow  participating  New  York  State 
Utihties  to  accumulate  hazardous  waste, 
which  they  generate  at  remote  locations 
and  remove  immediately,  at  designated 
UCCFs  without  RCRA  permits  for  up  to 
90  days  subject  to  specified 
requirements. 

Under  the  proposed  rule  a  UCCF 
would  be  able  to  accumulate  hazardous 
waste  received  from  remote  locations  at 
the  UCCF  for  up  to  90  days,  thereby 
allowing  time  for  consolidation  of 
wastes  that  are  chemically  similar.  The 
requirements  applicable  to  the  UCCF 
would  include  all  requirements 
currently  applicable  to  90-day  on-site 
accumulation,  plus  certain  additional 
requirements  specific  to  this  project.  A 
UCCF  may  prepare  a  single  Biennial 
Report  for  waste  received  from  its 
associated  remote  locations.  A  separate 
Biermial  Report  must  be  prepared  for 
any  shipment  of  hazardous  waste  sent 
directly  to  a  permitted  TSDF  that  would 
ordinarily  require  a  Biermial  Report. 

In  order  to  participate  in  the 
flexibility  provided  by  the  proposed 
rule.  New  York  State  Utihties  must 
initiate  jmd  comply  with  public  notice 
and  participation  requirements  set  forth 
in  the  rule  regarding  the  designation(s] 
and  approval  of  UCCF(s).  Subsequent  to 
these  public  participation  procedures, 
Utihties  must  receive  authorization 
from  EPA  to  participate  in  the  flexibihty 
provided  by  this  proposed  rule.  EPA 
may  determine  that  a  Utility  or  UCCF 
should  not  be  authorized  to  participate 
in  the  relief  afforded  by  the  proposed 
rule  based  on  anything  learned  before, 
during  or  after  the  public  notice 
procedures,  including  a  Utility^s 
compliance  history. 


The  proposed  rule  would  enhance  the 
protection  of  pubUc  health  and  the 
envirormient  by  facilitating  and 
requiring  the  immediate  removal  of 
hazardous  waste  that  is  difficult  to 
properly  secure  at  remote  locations. 
Such  waste  would  be  required  by  the 
terms  of  the  proposed  rule  to  be  moved 
to  the  UCCF  for  consolidation 
immediately  after  the  generation  event 
is  ended.  Hazardous  traffic  conditions 
that  endanger  public  safety  may  also 
diminish. 

Utilities  would  realize  considerable 
savings  in  direct  costs  through 
efficiencies  in  transportation  by 
consolidating  hazardous  waste. 
Reducing  the  number  of  trips  made  by 
waste-transporting  vehicles  also  reduces 
mobile  source  emissions.  Elimination  of 
the  need  to  complete  biennial  reports 
would  bring  about  a  very  significant 
reduction  in  paperwork  and  savings  in 
time  and  labor,  both  for  Utihties  and 
environmental  regulatory  agencies,  who 
can  then  redirect  such  resources  to  other 
environmental  needs. 

In  addition,  the  proposed  rule  would 
require  Utihties  to  reinvest  at  least  one- 
third  of  the  direct  savings  realized  from 
participation  in  the  XL  project  into  one 
or  more  environmental  projects,  such  as 
pollution  prevention,  that  are  over  and 
above  existing  legal  requirements  and 
that  have  not  been  initiated  prior  to  the 
Utihty's  authorization  to  manage 
hazardous  waste  pursuant  to  the  rule. 

The  proposed  rule  appUes  only  to  the 
storage,  transport,  and  disposal  of  waste 
generated  at  a  Utihty's  remote  locations 
and  sent  to  a  designated  UCCF;  the 
proposed  rule  would  not  apply  to  waste 
received  by  the  UCCF  from  locations 
other  than  those  defined  as  remote 
locations.  In  addition,  except  as 
explicitly  provided  for  in  the  proposed 
rule,  the  rule  would  not  affect  any  other 
requirements  pertaining  to  the  storage, 
transport,  and  disposal  of  waste 
generated  at  a  Utihty's  remote  locations. 
For  example,  a  Utihty  would  still  be 
required  to  determine  whether  waste 
generated  at  a  remote  location  is  subject 
to  the  land  disposal  restrictions  set  forth 
in  40  CFR  part  268  and  the  Toxic 
Substances  Control  Act  and  its 
implementing  regulations  set  forth  in  40 
CFR  part  761  at  the  point  of  generation, 
prior  to  any  commingfing  of  waste.  In 
addition,  nothing  in  the  proposed  rule 
prohibits  a  Utility  from  treating 
hazardous  waste  in  an  accumulation 
tank  or  container  pursuant  to  the 
provisions  set  forth  in  262.90  provided 
the  Utihty  comphes  with  the 
requirements  for  tanks  set  forth  in 
Subpart  J  of  40  CFR  part  265,  except 
§§  265.197(c)  and  265.200,  and/or  the 
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requirements  for  containers  set  forth  in 
Subpart  I  of  40  CFR  part  265. 

Similarly,  it  is  not  the  intent  of  the 
proposed  rule  to  expand  the  size  of  the 
regulated  imiverse  nor  to  subject 
uniquely  managed  waste  to  increased 
regulation.  Therefore,  whether  a  UtiUty 
designates  UCCFs  or  not,  waste 
generated  at  individual  remote  locations 
that  does  not  exceed  100  kilograms  in  a 
calendar  month  will  continue  to  be 
subject  to  the  requirements  for 
Conditionally  Exempt  Small  Quantity 
Generators  (CESQG)  at  40  CFR  261.5. 

8.  Environmental  Benefits 

'   This  XL  project  would  allow 
hazardous  waste,  generated  by  Utilities 
at  "remote"  locations  that  are  not 
permanently  staffed,  to  be  transported  to 
a  secured  location  that  may  not  be  a 
permitted  TSDF  immediately  after  the 
generation  event  is  ended.  At  the 
present  time,  particularly  when  the 
generation  event  is  unplaimed,  it  may 
take  several  days  to  make  arrangements 
for  removal  of  the  material  directly  to  a 
TSDF.  In  the  meantime,  if  the  material 
remains  at  the  remote  location,  it  may 
endanger  pubhc  health  and  the 
environment  because  it  may  be  difficult 
for  the  Utility  to  provide  secure  storage 
fior  the  material,  safe  from  releases 
through  accidents  or  vandalism. 
Moreover,  if  the  material  is  left  at  a 
street  location  where  it  continues  to 
disrupt  normal  traffic  patterns 
(vehicular  and/or  pedestrian),  public 
safety  is  threatened,  even  if  there  are  no 
releases.  Particularly  in  urban  settings 
(e.g..  New  York  City),  the  disruption  of 
traffic  patterns  can  lead  to  a  substantial 
risk  of  vehicular  colhsions  or  vehicle/ 
pedestrian  accidents.  Leaving  the 
material  at  a  street  location  may  result 
in  forced  merging  of  high-volume  traffic 
lanes.  This  project  should  help  to 
enhance  public  safety  and  prevent 
cndangerment  to  human  health  and  the 
environment. 

There  would  also  be  direct 
environmental  results  to  be  realized 
from  the  consolidation  of  similar  waste 
at  UCCFs.  By  minimizing  the  number  of 
vehicle  trips  that  must  be  made  to  the 
ultimate  TSDF,  emissions  from  mobile 
sources  are  reduced,  as  well  as 
vehicular  fuel  consiunption  and  the 
possibility  of  an  accident  involving  a 
vehicle  transporting  this  waste. 
'     Indirect  environmental  benefits 
would  result  from  the  reduced  need  for 
human  resources,  time  and  paperwork. 
I  More  Utility  and  regulatory  agency 
I  resoiuces  would  be  made  available  to 
address  high-priority  environmental 
issues. 

In  addition,  participating  Utilities 
Would  reinvest  one-thfrd  of  the  direct 


cost  savings  accrued  due  to 
participation  in  this  project  into  one  or 
more  environmentally  beneficial 
projects  that  are  above  and  beyond  what 
is  legally  required  by  law  and  that  were 
not  planned  prior  to  the  initiation  of 
this  XL  project.  Participating  Utilities 
would  identify,  in  annual  Progress 
Reports,  the  monetary  value  of  the 
direct  cost  savings  which  they  have 
experienced  as  a  result  of  the  project 
and  the  envfrorunental  activities  in 
which  one-third  of  these  direct  cost 
savings  have  been  reinvested. 

4.  Economic  Benefits 

Utilities  would  realize  direct  cost 
savings.  Through  the  need  for  reduced 
resources,  time  and  paperwork,  they 
also  anticipate  indirect  savings. 
NYSDEC  and  EPA  would  reafize 
indirect  savings  through  reduced 
resource  demands,  time  saved 
(including  computer  time),  and  reduced 
paperwork. 

Utilities  could  realize  a  variety  of 
direct  cost  savings.  First,  Utilities  would 
not  incur  expenses  for  having  to  store 
hazardous  waste  at  remote  locations, 
even  temporarily.  Second,  Utilities 
would  realize  direct  cost  savings 
through  efficiencies  in  transportation. 
By  being  able  to  consolidate  waste  at  the 
UCCF  that  is  chemically  similar,  fewer 
vehicle  trips  to  ultimate  destination 
facilities  would  be  required.  Third, 
Utilities  could  avoid  the  costs  of  having 
to  secure  hazardous  waste  facility 
permits  for  facilities  that  receive 
hazardous  waste  for  short-term 
management  from  remote  locations. 
And  fourth,  the  proposed  rule  would 
subject  the  UCCFs  to  specified  generator 
requirements  (rather  than  TSDF 
requirements).  These  savings  may 
include:  database  management  for  each 
remote  location  as  an  individual 
generator.  State  annual  Hazardous  . 
Waste  Report  preparation  costs, 
Bieimial  Report  preparation  costs.  Part 
B  permit  application  costs,  closure  plan 
preparation  costs,  P.E.  certification  of 
closure,  financial  assurance  costs, 
annual  state  TSDF  operating  fee,  TSDF 
corrective  action  liability  costs,  and  cost 
savings  realized  from  consolidation  of 
waste  for  economical  shipment. 

Utilities  would  realize  indirect 
savings  in  resources,  time,  and  reduced 
paperwork  by  not  having  to  submit 
Biennial  Reports  for  remote  locations 
that  generate  in  excess  of  1 ,000 
kilograms  of  hazardous  waste  during  the 
generation  event.  Instead,  the  hazardous 
waste  generated  at  remote  locations 
would  be  included  in  the  Bieimial 
Reports  of  the  UCCFs  to  which  they  rje 
brought.  All  such  hazardous  waste 
would  still  be  fully  accounted  for 


without  increasing  the  number  of 
Bieimial  Reports  &at  the  UtiUty  must 
prepare  and  submit.  EPA  would  also 
realize  indirect  savings  in  human 
resources,  time  (including  computer 
time),  and  reduced  paperwork.  Biennial 
Reports  for  remote  locations  would  no 
longer  need  to  be  processed  and  entered 
in  federal  databases.  As  long  as  the 
quantities  and  types  of  hazardous  waste 
from  these  locations  are  accounted  for, 
the  minimal  benefits  of  these  excess 
reports  do  not  justify  the  extra  work 
involved  in  preparing  and  processing 
the'reports. 

In  addition  to  the  savings  reaped  from 
eliminating  Biennial  Reports  for  remote 
locations,  NYSDEC  is  considering 
eliminating  its  State  annual  Hazardous 
Waste  Reports  for  remote  locations. 
Should  NYSDEC  eliminate  these 
reports,  the  savings  discussed  above 
would  apply  to  that  change  as  well. 

5.  Stakeholder  Involvement 

l^SDEC  and  EPA  have'  been  involved 
in  the  development  of  this  project,  and 
both  support  it.  Bell  Atlantic  acted  as 
lead  for  the  telephone  industry. 
Consolidated  Edison  acted  as  lead  for 
the  electric  power  industry,  with 
assistance  from  the  New  York  State 
Power  Pool.  Brooklyn  Union  Gas  acted 
as  lead  for  the  oil  and  gas  pipeline 
industry  (intrastate  and  interstate). 
Consolidated  Edison  and  the  New  York 
St^e  Power  Pool  solicited  comments 
from  other  electric  power  companies  in 
New  York  State  which  were  then 
funneled  through  ConsoUdated  Edison. 
Brooklyn  Union  Gas  provided  the  same 
service  to  other  intrastate  and  interstate 
oil  and  gas  pipelines. 

The  development  of  the  draft  FPA 
was  accomplished  through 
implementation  of  a  Public 
Participation  and  Outreach  Plan,  which 
is  included  in  the  docket  for  this 
proposed  rulemaking.  This  Plan 
provided  opportunity  for  participation 
by  potential  industrial  participants, 
environmental  organizations,  the 
general  public  and  other  interested 
parties.  The  proposed  rule  and  draft 
FPA  also  provide  for  public 
participation  in  the  designation  and 
approval  of  UCCFs  by  participating 
Utihties,  subsequent  to  the  signing  of 
the  Final  Project  Agreement  and  the 
effective  date  of  the  proposed  rule. 

EPA  is  today  soliciting  comments  on 
both  the  proposed  rule  and  the  draft 
FPA.  Commentators  may  request  a 
pubUc  hearing  during  the  public 
comment  period.  If  EPA  determines  that 
there  is  a  basis  to  hold  a  public  hearing, 
it  will  do  so  after  the  public  comment 
period. 
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Finally,  since  the  proposed 
regulations  modify  regulations 
originally  promulgated  pursuant  to 
RCRA,  the  NYSDEC  intends  to  propose 
and  (subject  to  public  comment) 
promulgate  an  equivalent  state 
regulation. 

6.  Project  Duration  and  Completion 

As  with  all  XL  projects  testing 
alternative  environmental  protection 
strategies,  the  term  of  the  NYSDEC  XL 
project  is  one  of  limited  duration.  The 
duration  of  the  regulatory  relief 
provided  by  this  rule  is  anticipated  to  be 
60  months  from  the  effective  date  of  this 
rule.  However,  EPA  may  suspend  or 
terminate  the  regulatory  relief  provided 
to  the  Utilities  or  a  specific  Utility  or 
UCCF  at  any  time. 

C.  Rule  Description 

The  proposed  rule  would  add  a  new 
section  to  the  Standards  Applicable  to 
Generators  of  Hazardous  Waste,  40  CFR 
part  262.  Paragraph  (a)  of  the  proposed 
rule  would  define  terms  used  in  die  new 
rule.  The  definition  of  remote  location 
in  paragraph  (a)(3)  is  of  particular 
interest  because  of  its  importance  in  the 
implementation  of  the  regulation. 
Paragraph  (b)  would  include  the 
requirements  that  a  Utihty  and  UCCF 
would  comply  with  in  order  to 
accumulate  hazardous  waste  for  up  to 
90  days  at  the  UCCF.  UtiUties  and 
UCCFs  must  follow  these  requirements 
in  order  to  accumulate  hazardous  waste 
at  UCCF's.  For  example,  under  proposed 
§  262.90(b)(1).  the  utility  would  be 
required  to  use  a  Uniform  Hazardous 
Waste  Manifest  (Form  8700-22)  for  all 
shipments  of  hazardous  waste  greater 
than  100  kilograms  being  sent  from  a 
remote  location  to  a  UCCF.  The  manifest 
used  to  transport  hazardous  waste  from 
the  remote  location  to  the  UCCF  would 
be  prepared  as  follows: 

(1)  The  EPA  ID  #  of  the  UCCF  would 
be  entered  on  the  Manifest  Form  in  Item 
1. 

(2)  The  name  and  location  of  the 
remote  location  would  be  entered  in  the 
Generator's  Name  and  Mailing  Address 
block  (Item  3). 

(3)  The  transporter's  name  and  EPA 
ID  number  would  be  entered  in  the 
Transporter  1  Company  Name  box 
(Items  5  and  6) . 

(4)  The  UCCF  name  would  be  entered 
in  the  Designated  Facility  Name  and 
Site  Address  (Item  9)  as  the  facility 
which  will  be  handling  the  waste 
described  on  the  manifest. 

(5)  The  DOT  description  and  other 
information  about  the  waste  would  be 
entered  in  Items  11  through  14. 

(6)  The  Generator's  Certification  (Item 
16)  would  be  signed. 


(7)  The  Transporters 
Acknowledgment  of  Receipt  (Item  18) 
would  be  signed. 

(8)  The  person  accepting  the  waste  on 
behalf  of  the  UCCF  would  sign  the 
Certification  of  receipt  of  hazardous 
materials  covered  by  this  manifest  (Item 
20). 

(9)  A  copy  of  the  manifest,  signed  by 
all  required  signatories,  must  be 
retained  at  the  UCCF  for  a  minimum  of 
three  years.  A  copy  of  the  manifest  must 
also  be  provided  to  the  transporter,  if 
other  than  the  utility. 

The  utility  would  also  complete  a 
new  manifest  in  accordance  with  40 
CFR  262.20,  for  all  hazardous  waste 
transported  to  a  TSDF  fror.i  the  UCCF. 

Paragraph  (c)  of  the  proposed  rule 
would  require  pubUc  notification  of  a 
Utility's  and  UCCF's  participation. 
These  requirements  ensure  that  there  is 
adequate  pubhc  notice  and  comment  on 
participation.  Paragraph  (d)  includes 
items  that  need  to  be  included  in  a 
notification  of  participation  that  would 
be  sent  to  EPA  Region  II.  Paragraph  (e) 
would  describe  the  procedures  for 
designating  UCCFs,  including  how 
information  from  the  public  comments 
will  be  incorporated  in  the 
authorization  process.  Paragraph  (f) 
would  include  requirements  for  the 
addition  or  deletion  of  UCCFs  from 
participation.  Paragraph  (g)  would 
include  the  requirements  for  an  Annual 
Progress  Report  that  Utilities  would 
have  to  submit  to  EPA,  including 
information  on  the  number  of  remote 
locations  and  savings  reaped  from 
participation.  Paragraph  (h)  would  set 
forth  examples  of  the  direct  savings  that 
a  Utihty  would  receive  as  a  result  of 
participation.  Paragraph  (i)  would 
discuss  grounds  for  termination  of  a 
Utihty  or  UCCF's  participation. 
Paragraph  (j)  would  set  forth  the 
expiration  date  of  the  rule.  Amendments 
to  Parts  264,  265,  and  270  would  clarify 
that  a  Utihty  that  opted  to  participate 
under  40  CFR  262.90  would  be  exempt 
from  TSDF  and  permitting 
requirements. 

in.  Additional  Information 

A.  Public  Hearing 

After  the  close  of  the  public  comment 
period,  EPA  may  decide  to  hold  a  public 
hearing  regarding  this  proposed  rule  if 
a  commenter  requests  such  a  hearing 
and  provides  a  basis  for  holding  such  a 
hearing.  EPA  may  also  decide  to  hold  a 
pubhc  hearing  on  its  own  initiative. 
Any  pubhc  hearing  will  comply  with  42 
U.S.C.  7004(b)(1);  40  CFR  Part  25.  A 
verbatim  transcript  of  the  public 
hearing,  and  written  statements 
provided  at  the  hearing  will  be  available 


for  inspection  and  copying  during 
normal  business  hours  at  3ie  EPA 
addresses  for  docket  inspection  given  in 
the  ADDRESSES  section  of  this  preamble. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

((4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
proposed  rule  would  be  significantly 
less  than  $100  million  and  would  not 
meet  any  of  the  other  criteria  specified 
in  the  Executive  Order,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  m  most  cases  the  comment 
period  should  be  60  days.  However,  in 
consideration  of  the  very  limited  scope 
of  today's  rulemaking  and  the 
considerable  pubhc  involvement  in  the 
development  of  the  draft  FPA,  the  EPA 
considers  30  days  to  be  sufficient  in 
providing  a  meaningful  public  comment 
period  for  today's  action. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  Agency  to  conduct 
a  Regulatory  Flexibihty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  EPA 
beheves  that  in  determining  whether  a 
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■rule  has  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  impact  of  concern  is  any 
significant  adverse  economic  impact  on 
small  entities,  since  the  primary 
purpose  of  the  required  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  [or  final]  rule  on  small 
entities."  5  U.S.C.  603  and  604.  Thus, 
EPA  may  certify  as  not  having  a 
[Significant  economic  impact  on  a 
substantial  number  of  small  entities 
rules  that  relieve  regulatory  burden,  or 
otherwise  have  a  positive  economic 
effect  on  the  small  entities  subject  to  the 
inile.  EPA  has  concluded  that  today's 
proposed  rule  will  relieve  regulatory 
burden  for  all  types  of  entities, 
including  any  affected  small  entities. 
Further,  today's  rule  does  not  impose 
any  requirements  on  any  utility  unless 
the  utility  opts  to  participate  and 
receives  authority  to  participate. 
Therefore,  EPA  certifies  today's  rule  is 
Unlikely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

p.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
doctunent  has  been  prepared  by  EPA 
(ICR  No.l 755.03,  OMB  Control  No. 
2010-0026)  and  a  copy  may  be  obtained 
from  Sandy  Farmer  by  mail  at  OP 
Regulatory  biformation  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460,  by  e-mail  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  dowTiloaded  off  the  internet  at  http:/ 
/www. epa.gov/icr. 
\    EPA  is  collecting  information 
regarding  the  locations  and  amount  of 
waste  involved  as  well  as  the  money 
saved  and  what  the  savings  was 
invested  in.  EPA  plans  to  use  this 
information  to  determine  whether  the 
XL  project  is  successful.  The  success  of 
the  project  will  help  determine  whether 
it  should  be  extended  to  other  areas  of 
the  country.  Participation  in  the  project 
is  voluntary;  however,  if  a  Utility 
decides  to  participate,  EPA  requires  the 
filing  of  a  report  containing  pertinent 
information.  These  reports  will  be 
publicly  available.  The  estimated  cost 
burden  of  fiUng  the  annual  report  is 
$10,000  and  the  estimated  length  of 
time  to  prepare  the  report  is  40  hours. 
The  estimated  number  of  respondents  is 


15.  Burden  means  the  total  time,  effort, 
or  financial  resources  expended  by 
persons  to  generate,  maintain,  retain,  or 
disclose  or  provide  information  to  or  for 
a  Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  will  amend  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements,  if  any,  contaiiled  in  the 
final  rule. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
N.W.,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
7, 1998,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  6, 1999.  The  final 
rule  wrill  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  ^e  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written   . 


statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
thto  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
estabhshes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
sm'all  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govermnent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabUng 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  New  York  State  Utilities.  The 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  has  also 
determined  that  this  rule  does  not 
contain  a  federal  memdate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  RCRA/HSWA 

1.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
program  for  hazardous  waste  within  the 
state.  (See  40  CFR  Part  271  for  the 
standards  and  requirements  for 
authorization.)  States  with  final 
authorization  administer  their  own 
hazardous  waste  programs  in  lieu  of  the 
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federal  program.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  7003  and 
3013  of  RCRA,  although  authorized 
states  have  primary  enforcement 
responsibility. 

After  authorization,  rules  written 
under  RCRA  provisions  that  predate  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  no  longer 
apply  in  the  authorized  state.  New 
federal  requirements  imposed  by  those 
rules  do  not  take  effect  in  an  authorized 
state  until  the  state  adopts  the 
requirements  as  state  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  states  at  the  same 
time  they  take  effect  in  nonauthorized 
states.  EPA  is  directed  to  carry  out  those 
requirements  and  prohibitions  in 
authorized  states  until  the  state  is 
granted  authorization  to  do  so. 

2.  Effect  on  New  York  State 
Authorization 

Today's  proposed  rule,  if  finalized, 
would  be  promulgated  pursuant  to 
RCRA,  rather  than  HSWA.  New  York 
State  has  received  authority  to 
administer  most  of  the  RCRA  program; 
thus,  authorized  provisions  of  the 
State's  hazardous  waste  program  are 
administered  in  lieu  of  the  federal 
program.  New  York  State  has  received 
authority  to  administer  hazardous  waste 
standards  for  generators.  As  a  result,  if 
today's  proposed  rule  is  finalized,  it 
would  not  be  effective  in  New  York 
State  until  the  State  adopts  equivalent 
requirements  as  State  law.  It  is  EPA's 
understanding  that  subsequent  to  the 
promulgation  of  this  rule.  New  York 
State  intends  to  propose  a  rule 
containing  equivalent  provisions.  EPA 
may  not  enforce  these  requirements 
until  it  approves  the  State  requirements 
as  a  revision  to  the  authorized  State 
program. 

G.  Applicability  of  Executive  Order 
13045 

The  Executive  Order,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  EO  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children;  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 


feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks  that  may  disproportionately 
affect  children. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
vdth  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
goverrunents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 


of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's 
proposed  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  104- 
113.  Section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standard.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  volimtary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

List  of  Subjects 

40  CFR  Part  262 

Enviroimiental  protection.  Hazardous 
materials  transportation,  Hazardous 
waste,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  264 

Environmental  protection.  Hazardous 
waste.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  265 

Environmental  protection.  Hazardous 
waste,  Packaging  and  containers. 
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Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  270 

Environmental  protection,  Hazardous 
waste.  Recordkeeping  requirements. 

Dated:  November  30, 1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  262,  264,  265,  and  270 
of  title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906.  6912,  6922- 
6925,  6937,  and  6938. 

2.  Subpart  I  consisting  of  §  262.90  is 
added  to  read  as  follows: 

262.90    Project  XL  for  Public  Utilities  In 
New  Yor1(  State. 

;  (a)  The  following  definitions  apply  to 
this  section: 

(1)  A  Utility  is  any  company  that 
operates  wholesale  and/or  retail  oil  and 
gas  pipelines,  or  any  company  that 
provides  electric  power  or  telephone 
service  and  is  regulated  by  New  York 
State's  Public  Service  Commission  or 
the  New  York  Power  Authority. 

(2)  A  right-of-way  is  a  fixed,  integrated 
network  of  abovegroimd  or  underground 
conveyances,  including  land  structures, 
fixed  equipment,  and  other 
appurtenances,  controlled  or  owned  by 
a  Utility,  and  used  for  the  purpose  of 
conveying  its  products  or  services  to 
customers. 

(3)  A  remote  location  is  a  location  in 
New  York  State  within  a  Utihty's  right- 
of-way  network  that  is  not  permanently 
staffed. 

(4)  A  Utility's  central  collection 
facility  (UCCF)  is  a  UtiUty-owned 
facihty  within  the  Utility's  right-of-way 
network  to  which  hazardous  waste, 
generated  by  the  Utility  at  its  remote 
locations,  is  brought  for  storage  and,  if 
necessary,  waste  analysis. 

(b)  A  UCCF  designated  pursuant  to 
paragraph  (e)  of  this  section  may 
accumulate  hazardous  waste  (with  the 
exception  of  mixed  waste)  generated  by 
that  Utility  at  its  remote  locations  for  up 
to  90  days  without  a  permit  or  without 
having  interim  status,  provided  that: 

(1)  The  Utility  complies  with  all 
applicable  requirements  for  generators 
in  40  CFR  Part  262  (except  §  262.34  (d) 
through  (f)]  for  hazardous  waste 
generated  at  its  remote  locations  and  at 


the  UCCF,  including  the  manifest  and 
pretransport  requirements  for  all 
shipments  greater  than  100  kilograms 
sent  from  a  remote  location  to  a  UCCF. 

(2)  The  Utility  removes  the  hazardous 
waste  from  the  remote  location 
immediately  after  the  generation  event 
has  ended. 

(3)  The  Utility  complies  with  all 
applicable  requirements  for  transporters 
in  40  CFR  Part  263  for  each  shipment 
of  hazardous  waste  greater  than  100 
kilograms  which  is  sent  fi-om  remote 
location  to  the  UCCF,  and  all  applicable 
Department  of  Transportation 
requirements. 

(4)  All  hazardous  waste  generated  at 
each  remote  location  and  shipped  to  the 
UCCF  is  accumulated  at  the  UCCF  in 
accordance  with  40  CFR  262.34  (a) 
through  (c),  regardless  of  the  total 
quantity  generated  or  accumulated  per 
calendar  month. 

(5)  The  Utility  submits  a  biennial 
report  in  accordance  with  40  CFR 
262.41  including  all  hazardous  waste 
shipped  from  remote  locations  to  the 
UCCF.  This  UCCF  biennial  report  may 
be  submitted  in  lieu  of  submitting  a 
biennial  report  for  each  remote  location. 
However,  for  hazardous  waste  generated 
at  a  particular  remote  location  that 
exceeds  1000  kg  per  calendar  month 
and  that  is  not  sent  to  the  UCCF,  the 
Utility  must  submit  a  separate  biennial 
report. 

(6)  Waste  generated  at  a  remote 
location  that  is  not  sent  to  a  UCCF  is 
managed  according  to  the  requirements 
of  Parts  260  throu^  270  of  this  chapter. 

(7)  The  Utility  maintains  records  at 
the  UCCF  in  accordance  with  all  the 
recordkeeping  requirements  set  forth  in 
Subpart  D  of  40  CFR  part  262,  including 
40  CFR  262.40,  and  maintains  records 
on  any  PCB  test  results  for  hazardous 
wastes  brought  to  the  facility  from 
remote  locations. 

(8)  The  UCCF  obtains  an  EPA 
identification  number. 

(9)  The  UCCF  receives  hazardous 
waste  only  from  a  remote  location. 

(10)  The  Utility  reinvests  at  least  one- 
third  of  the  direct  savings  described  in 
paragraph  (h)  of  this  section  in  one  or 
more  environmentally  beneficial 
projects,  such  as  remediation  or 
pollution  prevention,  that  are  over  and 
above  existing  legal  requirements  and 
that  have  not  been  initiated  prior  to  the 
Utility's  authorization  to  manage 
hazardous  waste  pursuant  to  this 
section. 

(c)  Utilities  seeking  to  have  UCCFs 
designated  under  paragraph  (e)  of  this 
section  must  comply  with  the  following 
requirements: 

(1)  Any  New  York  State  Utility 
seeking  authority  to  acciunulate 


hazardous  waste  uaider  this  section 
must  notify  local  governments  and 
coiflmunities  of  the  UtiUty's  intent  to 
designate  specific  UCCFs. 

(2)  In  carrying  out  paragraph  (c)(1)  of 
this  section,  the  Utility  must  solicit 
public  comment.  In  soliciting  public 
comment,  the  UtiUty  must  use  the 
notice  method  set  forth  in  paragraph 
(c)(2)(i)  of  this  section,  as  well  as  at  least 
two  of  the  methods  set  forth  in 
paragraphs  {c)(2)(ii)  through  (vii)  of  this 
section. 

(i)  A  public  notice  in  a  newspaper  of 
general  circulation  within  the  area  in 
which  each  proposed  UCCF  is  located; 

(ii)  A  radio  annoimcement  in  each 
affected  community  during  peak 
Ustening  hours; 

(iii)  Mailings  to  all  citizens  within  a 
five-mile  radius  of  proposed  UCCF; 

(iy)  Well-publicized  community 
meetings; 

(v)  Presentations  to  the  local 
community  board; 

(vi)  Placement  of  copies  of  this 
section  and  the  Final  Project  Agreement 
that  explains  the  regulatory  relief 
outlined  in  this  section  in  the  local 
library  nearest  the  proposed  UCCF,  and 
inclusion  of  the  name  and  address  of  the 
hbrary  in  the  newspaper  notice;  and 

(vii)  Placement  of  copies  of  this 
section  and  the  Final  Project  Agreement 
that  explains  the  regulatory  relief 
outlined  in  this  section  on  the  Utility's 
web  site,  and  inclusion  of  the  web  site's 
address  in  the  newpaper  notice. 

(3)  All  outreach  efforts  made  under 
paragraph  (e)(2)  of  this  section  shall  be 
prepared  in  English  (and  any  other 
language  spoken  by  a  large  number  of 
persons  in  the  community  of  concern) 
and  at  a  minimum  shall  include  the 
following  information: 

(i)  A  brief  description  of  the  XL 
prefect,  the  intended  new  use  of  the 
facility,  and  a  request  for  comments  on 
the  proposed  UCCF. 

(ii)  The  name,  if  any,  and  address  of 
the  proposed  UCCF  and  its  current 
status  under  the  RCRA  Subtitle  C 
program. 

(iii)  The  intended  duration  of  use  of 
the  UCCF  under  the  requirements  of  this 
section. 

(iv)  Names,  addresses,  and  telephone 
numbers  of  contact  persons, 
representing  the  Utihty,  to  whom 
questions  or  comments  may  be  directed. 

(v)  Notification  of  when  the  comment 
period  of  no  less  than  30  days  will 
close. 

(4)  The  UtiUty  must  submit  copies  of 
each  notice,  announcement  or  mailing 
directly  to  local  governments  and  to  the 
EPA  officials  identified  in  paragraph  (d) 
of  this  section. 

(5)  At  the  close  of  the  comment 
period,  the  UtiUty  shall  prepare  a 
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Responsiveness  Package  containing  a 
summary  of  public  outreach  efforts,  all 
comments  and  questions  received  as  a 
result  of  its  outreach  efforts,  and  the 
Utility's  written  responses  to  all 
comments  and  questions.  The  Utility 
shall  provide  copies  of  its 
Responsiveness  Package  to  any  citizens 
that  participated  in  the  public  notice 
process,  local  governments  and  the  EPA 
officials  identified  in  paragraph  (d)  of 
this  section. 

(d)  Upon  completion  of  the  public 
notice  procedures  described  in 
paragraph  (c)  of  this  section,  the  Utility 
must  provide  wrritten  notice  to  the 
Director,  Division  of  Enforcement  and 
Compliance  Assistance  at  EPA-Region  II 
of  its  intent  to  participate.  The  Notice  of 
Intent  must  contain  the  following 
information: 

(1)  The  name  of  the  Utility,  corporate 
address,  and  corporate  mailing  address, 
if  different. 

(2)  The  name,  mailing  address,  and 
telephone  number  of  a  corporate-level 
contact  person  to  whom 
communications  and  inquiries  may  be 
directed.  This  contact  person  may  be 
changed  by  notifying  EPA. 

(3)  A  list  of  the  names,  addresses,  and 
EPA  identification  numbers  of  all 
Utility-ov»aied  facilities  in  New  York 
State  that  are  proposed  UCCFs  and  the 
names  and  telephone  numbers  of  a 
designated  contact  person  at  each 
facility. 

(4)  A  summary  of  public  outreach 
efforts  undertaken  pursuant  to 
paragraph  (c)  of  this  section. 

(5)  A  commitment  that  one-third  of 
the  direct  cost  savings  outlined  in 
paragraph  (h)  of  this  section  due  to 
project  participation  will  be  reinvested 
in  one  or  more  environmentally 
beneficial  projects  which  are  over  and 
above  existing  legal  requirements  and 
which  have  not  been  initiated  prior  to 
the  Utility's  authorization  to  manage 
hazardous  waste  pursuant  to  this 
section. 

(6)  An  acknowledgment  that  the 
signatory  is  personally  familiar  with  the 
terms  and  conditions  of  this  section  and 
has  the  authority  to  obligate  and  does 
obhgate  the  Utility  to  comply  with  all 
such  terms  and  conditions.  The  Utility 
shall  comply  with  the  signatory 
requirements  set  forth  in  40  CFR 
270.11(a)(1). 

(e)  The  procedures  for  designating 
UCCFs  are  as  follows: 

(1)  Subject  to  paragraphs  (e)  (2) 
through  (4)  of  this  section,  the  Utility 
and  specified  UCCF  shall  be  authorized 
to  comply  with  the  requirements  set 
forth  in  paragraph  (b)  of  this  section 
upon  the  receipt  of  written 
acknowledgment  from  EPA  that  the 


Notice  of  Intent  described  in  paragraph 
(d)  of  this  section  has  been  received  and 
found  to  be  complete  and  in  compliance 
with  all  the  requirements  set  forth  in 
paragraph  (d)  of  this  section.  This 
acknowledgment  will  state  whether  the 
UCCF  has  been  designated  imder  this 
section. 

(2)  Based  on  information  provided 
and  comments  received  during  or  after 
the  public  notice  and  comment  period, 
designated  UCCFs  may  be  rejected  for 
the  proposed  use,  or,  if  EPA  determines 
that  acceptance  for  the  proposed  use 
imder  the  conditions  of  paragraph  (b)  of 
this  section  may  not  fully  protect 
human  health  and  the  environment 
based  on  the  Utility's  compliance 
history  or  other  appropriate  factors,  the 
acknowledgment  may  impose 
conditions  in  addition  to  those  in 
paragraph  (b)  of  this  section. 

(3)  If  EPA  determines  that  a  site- 
specific  informational  public  meeting  is 
warranted  prior  to  determining  the 
acceptability  of  a  designated  UCCF,  the 
acknowledgment  will  so  state. 

(4)  Subsequent  to  any  public  meeting, 
EPA  may  reject  or  prohibit  UCCFs  from 
participating  in  this  project  based  on 
information  provided  or  comments 
received  during  or  after  the  public 
notice  process  or  based  on  a 
determination  that  acceptance  for  the 
proposed  use  under  the  conditions  of 
paragraph  (b)  of  this  section  may  not 
fully  protect  human  health  and  the 
environment  based  on  the  Utility's 
compliance  history  or  other  appropriate 
factors. 

(f)  At  any  time,  a  Utility  may  add  or 
remove  UCCF  designations  by 
complying  with  the  following 
requirements: 

(1)  A  Utility  may  notify  EPA  of  its 
intent  to  designate  additional  UCCFs. 
Such  a  notification  shall  be  submitted 
to,  and  processed  by,  EPA,  in  the 
manner  indicated  in  paragraphs  (d)  and 
(e)  of  this  section. 

(2)  To  have  one  or  more  additional 
UCCFs  designated,  the  Utility  must 
comply  with  paragraph  (c)  of  this 
section. 

(3)  A  Utility  can  discontinue  use  of  a 
facility  as  a  UCCF  by  notifying  EPA  in 
writing. 

(g)  Each  Utility  authorized  to 
accumulate  hazardous  waste  pursuant 
to  this  section  shall  submit  an  Annual 
Progress  Report  wdth  the  following 
information  for  the  preceding  year: 

(Ij  The  number  oi  remote  locations 
statewide  for  which  hazardous  waste 
was  handled  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  The  total  tonnage  of  hazardous 
waste  generated  at  such  remote 
locations  statewide. 


(3)  The  number  of  remote  locations 
statewide  that  generated  in  excess  of 
1,000  kilograms  of  hazardous  waste 
during  a  generation  event. 

(4)  The  number  of  remote  locations 
statewide  that  generated  between  lOO 
and  1,000  kilograms  of  hazardous  waste 
during  a  generation  event. 

(5)  An  estimate  of  the  monetary  value, 
on  a  Utility-wide  basis,  of  the  direct 
savings  realized  by  participation  in  this 
project.  Direct  savings  at  a  minimum 
include  those  outlined  in  paragraph  (h) 
of  this  section. 

(6)  Descriptions  of  the  environmental 
compliance,  remediation,  or  pollution 
prevention  projects  or  activities  into 
which  the  savings,  described  in 
paragraph  (h)  of  this  section,  have  been 
reinvested,  with  an  estimate  of  the 
savings  reinvested  in  each.  Any  such 
projects  must  consist  of  activities  that 
are  over  and  above  existing  legal 
requirements  and  that  have  not  been 
initiated  prior  to  the  Utility's 
authorization  to  manage  hazardous 
waste  pursuant  to  this  section. 

(7)  The  addresses  and  EPA 
identification  numbers  for  all  facilities 
that  served  as  UCCFs  for  hazardous 
waste  from  remote  locations. 

(h)  Utilities  authorized  to  accumulate 
hazardous  waste  pursuant  to  this 
section  must  assess  the  direct  savings 
realized  as  a  result.  Cost  estimates  shall 
include  direct  savings  based  on  relief 
from  any  of  the  following  requirements 
which  the  facility  expects  to  be  relieved 
from  due  to  compliance  with  the 
provisions  of  this  section: 

(1)  Database  management  for  each 
remote  location  as  an  individual 
generator; 

(2)  Biennial  Report  preparation  costs; 

(3)  Part  B  permit  application  costs; 

(4)  Closure  plan  preparation  costs; 

(5)  P.E.  certification  of  closure; 

(6)  Financial  assurance  costs; 

(7)  Annual  state  TSD  operating  fee; 

(8)  TSD  corrective  action  liability 
costs  (e.g. — RFA  preparation,  etc.);  and/ 
or 

(9)  Cost  savings  realized  from 
consolidation  of  waste  for  economical 
shipment  (including  no  longer  shipping 
waste  directly  to  a  TSD  from  remote 
locations) 

(i)  If  any  UCCF  or  Utility  authorized 
under  this  section  fails  to  comply  writh 
any  of  the  requirements  of  this  section, 
EPA  may  terminate  or  suspend  the 
UCCF's  or  Utility's  authorization.  EPA 
will  provide  a  UCCF  or  Utility  with  15 
days  written  notice  of  its  intent  to 
terminate  or  suspend  authorization. 
During  this  period,  the  UCCF  will  have 
the  opportunity  to  come  back  into 
compliance  or  provide  a  vratten 
explanation  as  to  why  it  was  not  in 
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compliance  with  the  terms  of  this 
section  and  how  it  will  come  back  into 
compliance.  If  EPA  then  issues  a  written 
notice  terminating  or  suspending 
authorization,  the  Utility  must  take 
immediate  action  to  come  into 
compliance  with  all  otherwise 
applicable  federal  requirements.  EPA  or 
NYSDEC  may  also  take  enforCtement 
action  against  a  Utility  for  non- 
compliance with  the  provisions  of  this 
section. 

(j)  This  section  will  expire  on  [DATE 
FIVE  YEARS  FROM  EFFECTIVE  DATE 
OF  FINAL  RULE]. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924, 
and  6925. 

2.  Section  264.1  is  amended  by 
adding  paragraph  (g)(12)  to  read  as 
follows: 


§  264.1    Purpose,  scope  and  applicability. 

***** 

(g)  *  *  . 

(12)  A  New  York  State  Utility  central 
collection  facility  accumulating 
hazardous  waste  in  accordance  with  40 
CFR  262.90. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6906,  6912, 
6922,  6923,  6924,  6925,  6935,  6936  and  6937. 

2.  Section  265.1  is  amended  by 
adding  paragraph  (c)(15)  to  read  as 
follows: 

§  265.1    Purpose,  scope,  and  applicability. 

***** 

(c)  *  *  * 

(15)  A  New  York  State  Utility  central 
collection  facility  acciunulating 


hazardous  waste  in  accordance  with  40 
CFR  262.90. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924, 
6925,  6927,  6939.  and  6974. 

2.  Section  270.1  is  amended  by 
adding  paragraph  (c)(2)(ix)  to  read  as 
follows: 

§  270.1    Purpose  and  scope  of  these 
regulations. 

*        *        *        *        * 

(c)  *  *  * 

(2)  *  *  * 

(ix)  A  New  York  State  Utihty  central 
collection  facility  accumulating 
hazardous  waste  in  accordance  with  40 
CFR  262.90. 
***** 

[PR  Doc.  98-32425  Filed  12-4-98;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  7, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alattama;  published  10-8-98 
Delaware  et  al.;  published 

12-7-98 
Pennsylvania;  published  1 0- 

8-98 

Tennessee;  published  10-8- 
j     98 
Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  put>lished  11-5-98 
Pesticide  programs: 
Pesticide  wori<er  protection 
standards;  respirator 
designations;  published 
12-7-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Reidio  stations;  table  of 
assignments: 

Arkansas;  published  11-3-98 
Nebraska  et  al.;  published 

11-3-98 
iNew  Mexico;  put)lished  11- 

3-98 
Texas;  published  11-3-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
FOf>d  and  Drug 
Administration 
Medical  devk;es: 
Dental  devices — 
Sulfide  detection  device; 
classification;  published 
11-5-98 
<3eneral  hospital  and 

personal  use  devices — 
I    Apgar  timer,  lice  removal 
I       kit,  and  infusion  starxj; 
classification;  publisfied 
11-5-98 
Mutual  recognition 
agreements: 

U.S.-European  Community- 
Pharmaceutical  good 
manufacturing  practice 
inspection  reports  arKJ 
medical  device  quality 
system  audit  and 
product  evaluation 
I       reports;  published  11-6- 
98 


JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Work  assignment 
evaluations;  quarterly 
evaluations  for  inmates 
who  receive  above 
average  work  performance 
ratings;  published  12-7-98 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Senior  Executive  Service; 
involuntary  reassignment 
moratorium  and 
competitive  service 
reinstatement  eligibility; 
published  11-6-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Fokker;  published  11-2-98 
McDonnell  Douglas; 
published  12-2-98 
Ainworthiness  standards: 
Special  conditions — 
Boeing  nxxjel  777  series 
airplanes;  published  11- 
5-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Organic  Foods  Production  Act: 
National  organic  program; 
establishment 
Issue  papers;  comments 
due  by  12-14-98; 
published  10-28-98 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
17-98;  published  11-17-98 
Tomatoes  grown  in — 
Florida;  comments  due  t)y 
12-14-98;  published  10- 
13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chikj  nutritk>n  programs: 
Summer  food  service 
program — 

Program  meal  service 
during  school  year, 
paperwortt  reduction, 
and  targeted  State 
monitoring;  comments 
due  by  12-14-98; 
published  10-13-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  system 
construction  policies  and 
procedures: 


Telephone  system 
construction  contract  and 
specifications;  revisions; 
comments  due  by  12-15- 
98;  .published  9-16-98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Ck)mmerce  control  list — 
Wassenaar  Agreement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comrrents 
due  by  12-14-98; 
publistied  10-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock  and  Pacific  cod;     _ 
comments  due  by  12- 
14-98;  published  10-29- 
98 

Vessel  moratorium 
program;  comments  due 
by  12-14-98;  published 
11-13-98 
Atlantic  swordfish; 

comments  due  by  12-14- 

98;  published  10-20-98* 
Caribbean,  Gulf,  and  South 

Atlantk:  fisheries — 

Gulf  of  Mexkx)  reef  fish; 
comments  due  by  12- 
18-98;  published  11-18- 
98 
Northeastern  United  States 

fisheries  and  American 

k}bster — 

Vessels  issued  limited 
access  Federal  fishery 
pennits;  regulatory 
consistency  in  permit 
provisions;  comments 
due  by  12-14-98; 
published  10-15-98 
Northeastern  United  States 

fisheries — 

Atlantk;  mackerel,  squid, 
and  butterfish; 
comments  due  by  12- 
14-98;  published  11-17- 
98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act 
Multi-purpose  lighters;  chikJ 
resistance  standard; 
comments  due  by  12-14- 
98;  published  9-30-98 

EDUCATION  DEPARTMENT 

PostsecorxJary  edu'-.ation: 
Student  assistance; 
regulatory  issues;  advk:e 


arxl  recommendations 
request;  comments  due 
by  12-15-98;  published 
11-6-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program; 
Flourescent  lamp  ballasts; 
comments  due  by  12-15- 
98;  published  12-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polutants,  hazardous; 
nationaA  emission  starxJards: 
Nutritional  yeast 
manufacturing  facilities; 
comments  due  by  12-18- 
98;  published  10-19-98 
Air  programs: 
Fuels  and  fuel  additives- 
Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifk^ations  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 

Reformulated  gasoline 
program;  alternative 
analytkal  test  mettiods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxkaty  testing; 
commerrts  due  by  12- 
17-98;  published  11-17- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alatama;  comments  due  by 
12-18-98;  published  11- 
18-98 

Air  programs;  State  authority 
delegatk>ns: 
Arizona;  comments  due  by 

12-18-98;  published  11- 

18-98 

Air  quality  implementatkxi 

plans;  approval  arxj 

promulgatkjn;  various 

States: 

California;  comments  due  by 
12-14-98;  published  11- 
13-98 
Pestkades;  tolerances  in  food, 

animal  feeds,  and  raw 

agrk:ulturaJ  commodities: 

4-amino-6-(1,1- 
dimethylethyl)-3- 
(methytttik})-1 ,2,4-triazin- 
5(4H)-one  [Metribuzin], 
etc.;  comments  due  by 
12  15-98;  published  10- 
16-98 
Toxc  substances: 


IV 
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Export  notification 
requirements — 
Oimettiyl  adipate,  dimethyl 
glutarate,  and  dimethyl 
succinate;  comments 
due  by  12-14-98; 
published  10-13-98 
Methyl  isobutyl  ketone; 
comments  due  by  12- 
14-98;  published  10-13- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Law  Enforcement  Act; 
communications 
assistance;  comments  due 
by  12-14-98;  published 
11-16-98 
Satellite  communications — 
Direct  access  to 
INTELSAT  system; 
legal,  economic,  and 
policy  ramifications; 
comments  due  by  12- 
18-98;  published  11-5- 
98 
Practice  and  procedure: 
New  noncommercial 
educational  broadcast 
facilities  applicants; 
comparative  standards 
reexamination;  comments 
due  by  12-14-98; 
published  10-30-98 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
12-14-98;  published  11-6- 
98 
Louisiana;  comments  due  by 
12-14-98;  published  11-3- 
98 
Oregon;  comments  due  by 
12-14-98;  published  11-3- 
98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 
Safety  and  sourxjness 
starxJards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 
FEDERAL  RESERVE 
SYSTEM 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 
FEDERAL  TRADE 
COMMISSION 

AppfiarKes.  consumer;  energy 
consumption  and  water  use 


information  in  labeling  and 

advertising: 

Comparability  ranges — 
Clothes  washers; 
comments  due  by  12- 
17-98;  published  11-2- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenance 
payments,  adoption 
assistance,  and  child  and 
family  services: 
Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  state 
plan  reviews;  comments 
due  by  12-17-98; 
published  9-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 
Clinical  Latx>ratories 
Improvement  Act: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  12-14- 

98;  published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
In  vivo  radiopharmaceuticals 

used  for  diagnosis  and 

monitoring — 

Evaluation  arnj  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  12-14-98; 
published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  12-14- 

98;  published  10-14-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Findings  on  petitions,  etc. — 

Gray  wolves  in  Minnesota, 
Wisconsin,  and 
Michigan;  delisting; 
comments  due  by  12- 
18-98;  published  10-19- 
98 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by 

12-16-98;  published  11- 

16-98 
New  Mexico;  comments  due 

by  12-18-98;  published 

12-3-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Policy  statement;  comments 
due  by  12-16-98; 
published  11-23-98 
Revision;  comments  due  by 
12-16-98;  published  11- 
23-98 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Maintenance  effectiveness 
rrronitoring;  comments 
due  by  12-14-98; 
published  9-30-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 

Temporary  appointment 
pending  the  estatrfishment 
of  a  register  (TAPER) 
authority;  pronrx)tion 
possit>ility  of  employees 
appointed  as  wori<er- 
trainees;  comments  due 
by  12-18-98;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
Louisiana;  comments  due  by 
12-14-98;  published  10- 
14-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AlliedSignal  Inc.;  comments 

due  by  12-14-98; 

published  10-14-98 
Boeing;  comments  due  by 

12-14-98;  published  10- 

29-98 
CFM  Intemational,  S.A.; 

comments  due  by  12-15- 

98;  published  10-16-98 
Empresa  Brasileria  de 

Aeronautica  S.A.; 

comments  due  by  12-16- 

98;  published  11-16-98 
Fol<i<er;  comments  due  by 

12-14-98;  published  11- 

13-98 


Raytheon;  oomments  due  by 
12-17-98;  published  10- 
16-98 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  12-16- 
98;  published  11-23-98 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
12-14-98;  published  10-9- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Occupant  crash  protection — 

Advanced  air  bag  phase- 
in  reporting 

requirenr>ents;  comments 
due  by  12-17-98; 
published  9-18-98 
Tire  identification  and 
recordkeeping: 
Tire  identification  number; 
date  of  manufacture  in 
four  digits  instead  of  three 
digits;  comments  due  by 
12-18-98;  published  10- 
19-98 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 


VETERANS  Al 
DEPARTMENT 

Medical  benefit 

Veterans'  tm 
services;  c 
recovery;  ( 
by  12-14-S 
10-13-98 


LIST  OF  PUI 

Note:  The  list 
for  the  second 
105th  Congres 
completed  and 
when  bills  are 
law  during  the 
the  106th  Con< 
convenes  on  J 

A  cumulative  li 
L^ws  for  the  s 
of  the  105th  C 
published  in  th 
Register  on  N 
1998. 


mments  due  by 
Kiblished  10- 
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VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Veterans'  medical  care  or 
I    services;  collection  or 
recovery;  comments  due 
by  12-14-98;  published 
10-13-98 


(n: 

cated  driver 
fients  due  by 
HJblished  10- 


LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Public  Laws 
for  the  second  session  of  the 
105th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  which 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  105th  Congress  was 
published  in  the  Federal 
Register  on  November  30, 
1998. 


Equity  Act  for 

in: 

[»ted  driver 
nents  due  by 
»ublished  10- 


guidelines; 
s  due  by  12- 
iblished  10-15- 

;PARTMENT 
ion  Office 

Insurance  Act: 
>undness 
comments  due 
3;  published 


guidelines; 
s  due  by  12- 
iblished  10-15- 
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CFR  CHECKLIST 


Titto 


StocK  Number 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  tfie  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskin  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tjeen  issued  since  last 

week  and  which  is  now  availal)le  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  tfie  Government  Printing 

Office's  GPO  Access  Servkie  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  atwut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  sutiscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title                                     Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-034-00001-1) 5.00      ^  Jan.  1,  1998 

3  (1997  Comf)ilation 
ond  Parts  100  and 
101)  (869-034-00002-9)  .. 


4  (869-034-00003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1199  (869-034-00005-3) 

1200-€nd,  6(6 
Reserved) (869-034-00006- 1) 

7  Parts: 

1-26 (869-034-00007-0) 

27-52  (869-034-00008-8) 

53-209 (869-034-00009-6) 

210-299 (869-034-00010-0)  , 

300-399 (869-034-00011-8)  , 

400-699 (869-034-00012-6) 

700-899 (869-034-00013^)  . 

900-999 (869-034-00014-2)  . 

1000-1199  (869-034-00015-1)  . 

1200-1599  (£69-034-00016-9)  . 

1600-1899  (869-034-00017-7)  . 

1900-1939  (869-034-00018-5)  . 

1940-1949  (869-034-00019-3)  . 

1950-1999  (869-034-0002O-7)  . 

2000-£nd (869-034-00021-5)  . 

8  (869-034-00022-3)  . 

9  Parts: 

1-199  (869-034-00023-1)  . 

200-End  (869-034-00024-0)  . 

10  Parts: 

0-50  (869-034-00025-8)  . 

51-199 (869-O34-00026-6)  . 

200-499 (869-034-00027-4)  . 

500-£nd  (869-034-0002ft-2)  . 


19.00      'Jon.  1,1998 
7.00      sjon.  1,  1998 


35.00 
26.00 


Jan.  1,  1998 
Jon.  1,  1998 


39.00        Jan.  1,  1998 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 
34.00 
58.00 
18.00 
33.00 
40.00 
24.00 


Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jon.  1,  1998 


33.00        Jon.  1,  1998 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 


Jon.  1,  .1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 


11  (869-034-00029-1)  ... 

12  Parts: 

1-199  (869-03iW)003O-4) 17.00 

200-219 (869-034-00031-2) 21.00 


19.00       Jan.  1,  1998 


220-299 (869-034-00032-1) 

300-499 (869-034-00033-9) 

500-599 (869-034-00034-7) 

600-£nd  (869-034-00035-5) 

13  (869-O3«)0036-3) 


39.00 
23.00 
24.00 
44.00 

23.00 


Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 


Price       RevislonDato 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199  (869-034-00040-1) 

1200-£nd (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-£nd  (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-£nd (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

40O-£nd  (869-034-00052-5) 

19  Parts: 

1-140  (869-034-00053-3) 

141-199 „ (869-034-00054-1)  , 

200-End  (869-034-00055-0)  . 

20  Parts: 

1-399  (869-034-00056-8)  . 

400-499 (869-034-00057-6) 

500-€nd  (869-034-00058-4)  . 


47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21  Parts: 

1-99  (869-034-00059-2) 21.00 

100-169 (869-034-00060-6) 27.00 

170-199 (869-034-00061-4)  28.00 

200-299 (869-034-00062-2) 9.00 

300-499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299  (869-034-00066-5) 32.00 

1300-£nd (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869-034-00068-1)  .. 

300-End  (869-034-00069-0)  .. 


41.00 
31.00 

25.00 


23  (869-034-00070-3)  .. 

24  Parts: 

0-199  (869-034-00071-1)  .. 

200^99 (869-034-00072-0)  .. 

500-699 (869-034-00073-8)  .. 

700-1699  (869-034-00074-6)  .. 

1700-ErKl (869-034-00075-4) 17.00 


32.00 
28.00 
17.00 
45.00 


25  (869-034-00076-2) 


42.00 


26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00 

§§  1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300  (869-034-00079-7) 31.00 

§§1.301-1.400 (869-034-0008O-1) 23.00 

§§1.401-1.440 C869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§1.641-1.850 (869-034-00084-3) 32.00 

§§1.851-1.907  (869-034-00085-1) 36.00 

§§1.908-1.1000 (869-034-00086-O) 35.00 

§§  1.1001-1.1400  (869-034-00087-8) 38.00 

§§1.1401-£nd  (869-034-00088-6) 51.00 


2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 


36.00 
25.00 
16.00 
19.00 
34.00 
10.00 


600-£nd  „ (869-034-00095-9) 9.00 


Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 
Jon.  1,  1998 

Jon.  1,  1998 
Jon.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


27  Parts: 

1-199  


(869-034-00096-7) 49.00   Apr.  1,  1998 


> 

RavWonData 

0 

Jan. 

1,1998 

0 

Jan. 

1,1998 

0 

Jan. 

1,1998 

0 

Jan. 

1,1998 

0 

Jon. 

1,  1998 

0 

Jan. 

1,1998 

0 

Jan. 

1,1998 

0 

Jon. 

1,  1998 

0 

Jan. 

1,1998 

0 

Jan. 

1,  1998 

D 

Apr. 

1,  1998 

3 

Apr. 

1,  1998 

D 

Apr. 

1,1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1.  1998 

Apr. 

1,1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

I,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1.  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 

Apr. 

1,1998 

Apr. 

1,  1998 

Apr. 

I,  1998 

Apr. 

1,  1998 

Apr. 

1,  1998 
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Vll 


Title 


Stock  NumtMf 


200-€nd  (869-034-00097-5) 

28  Parts: 

0-42  (869-034-00098-3) 

43-end  (869-034-00099-1) 


Pi1c« 
17.00 

36.00 
30.00 


29  Parts: 

0-99  (869-034-00100-9) 26.00 

100^99 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§  190010 

1910.999)  (869-034-00104-1) 44.00 

1910  (§§1910.1000  to 

end)  (869-034-00105-0) 27.00 

191 1-1925  (869-034-00106-8) 17.00 

1926 (869-034-00107-6) 30.00 

1927-£nd (869-034-00108-4) 41.00 

30  Parts: 

1-199  (869-034^X3109-2)  .. 

200-699 (869-034-00110-6)  .. 

700-£nd  (869-034-001 IM)  .. 

31  Parts: 

0-199  (869-034^»112-2)  .. 

200-£nd  (869-034-00113-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


33.00 
29.00 
33.00 

20.00 
46.00 


1-190  (869-034-00114-9) 

191-399 (869-032^)0115-4) 

400-629 (869-034-00116-5) 

630-699 (869-034-00117-3) 

700-799 (869-034-00118-1) 

800-End  (869-034-001 19-0) 

33  Parts: 

1-124  (869-034-00120-3) 

125-199 (869-034-00121-1) 

200-£nd  (869-034-00122-0) 

34  Parts: 

1-299 (869-034-00123-8) 

300-399 (869-034-00124-6)  , 

400-£nd  (869-O34-00125-4)  . 

35 (869-034-00126-2)  . 

36  Parts 

1-199  (869-034-00127-1)  . 

200-299 (869-034-00128-9)  . 

300-£nd  (869-034-00129-7)  . 

37 


47.00 
51.00 
33.00 
22.00 
26.00 
27.00 

29.00 
38.00 
30.00 

27.00 
25.00 
44.00 

14.00 

20.00 
21.00 
35.00 


Revteion  Date 

*Apr.  1,  1997 

July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2July  1,  1984 
2  July  1,  1984 
2July  1,  1984 
July  1,  1998 
July  1,  1997 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


Title 


Stock  Number 


Price       Revision  Date 


(869-034-00130-1) 27.00        July  1,  1998 


34.00 
39.00 

23.00 


38  Parts: 

0-17  (869-034-00131-9)  .. 

18-End  (869-034-00132-7)  .. 

39  (869-034-00133-5)  .. 

40  Parts: 

1-49  _ (869-034-O0134-3) 31.00 

50-51  (869-034^)0135-1) 24.00 

52  (62.01-52.1018) (869-034-00136-0) 28.00 

52  (62.1019-£nd)  (869-034-00137-8) 33.00 

17.00 
53.00 
18.00 
57.00 
11.00 
36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29.00 


53-59  (869-034-0013ft-6) 

60  (869-034-00139-4) 

61-62  (869-034-00140-8) 

63  (869-034-00141-6) 

64-71  (869-034-00142-4) 

72-80  (869-034-00143-2) 

81-85  (869-034-00144-1) 

86  (869-034-00 144-9) 

87-135 (869-034-00146-7)  , 

136-149 (869-034-00147-5)  . 

150-189 (869-034-00148-3)  , 

190-259 (869-034-00149-1)  . 

260-265 (869-034-00150-9)  . 


July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


266-299 (869-034-00151-3) 33.00 

300-399 (869-034-00152-1) 26.00 

400-424 (869-034-00153-0) 33.00 

425-699 (869-034-00 154-8) 42.00 

700-789 (869-034-00155-6) 41.00 

790-€nd  (869-034-00156^) 22.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  

8  

9  

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  III.  Ports  20-52  13.00 

19-100  13.00 

1-100  (869-034-00157-2) 13.00 

101  (869-034-00158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-£nd  (869-034-00160-2) 13.00 

42  Parts: 

1-399  (869-032-00160-0)  .. 

400-429 (869-032-00161-8)  .. 

430-End  (869-032-00162-6)  .. 


43  Parts: 

1-999  (869-032-00 163-4) 

1000-end  (869-032-00164-2) 


32.00 
35.00 
50.00 

31.00 
50.00 


(869-032^)0165-1) 31.00 


45  Parts: 

1-199  (869-032-00166-9) 

200^99 (869-032-00167-7) 

500-1199 (869-032-00168-5) 

1200-End (869-932-00169-3) 

46  Parts: 

1-^  (869-032-00170-7) 

41-69  (869-032-00171-5) 

70-89  (869-032-00172-3) 

90-139 (869-032-00173-1)  , 

140-155 (869-032-001 74-0)  . 

156-165 (869-032-00175-8)  . 

166-199 (869-032-00176-6)  . 

200-499 (869-032-00177-4)  . 

500-End  (869-032-00178-2)  . 

47  Parts: 

0-19  (869-032-00179-1)  . 

20-39  (869-032-00180-4)  . 

40-69  (869-032-00181-2)  . 

70-79  (869-032-00182-1)  . 

80-End  (869-032-00 183-9)  . 


30.00 
18.00 
29O0 
39.00 

26.00 
22.00 
11.00 
27.00 
15.00 
20.00 
26.00 
21.00 
17.00 

34O0 
27.00 
23.00 
33.00 
43.00 

48  Chapters: 

1  (Ports  1-51)  (869-032-00184-7) 53.00 

1  (Ports  52-99)  (869-032-00185-5) 29.00 

2  (Parts  201-299) (869-032-00186-3) 35.00 

3-6 (869-032-00187-1) 29.00 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  (869-032-00190-1) 25.00 

49  Parts: 

1-99  (869-032-00191-0)  .. 

100-185 (869-032-00192-8)  .. 

186-199 (869-032-00193-6)  .. 

200-399 (869-032-00194-4)  .. 

400-999 (869-032-00195-2)  .. 

1000-1199  (869-032-00196-1)  .. 

1200-End (869-032-00197-9) .. 


31.00 
50.00 
11.00 
43.00 
49.00 
19.00 
14.00 

50  Parts: 

1-199  (869-C32-00 198-7) 41.00 

200-599 (869-032-00199-5) 22.00 

600-£nd  (869-032-00200-2) 29.00 


July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

3  July  1,  1984 

3Ju»y  1,  1984 

sjuly  1,  1984 

JJuly  1,  1984 

^Juty  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

»July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

'July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 

Oct,  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


Vlll 
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Title 


Stock  Number 


CFR  Index  ond  Findings 
Aids (869-034-00049-6) 


Price       Revision  Date 

46.00        Jon.  1,  1998 


Complete  1998  CFR  set 951.00 

Microfictie  CFR  Edition: 

Subscription  (nnailed  as  issued)  247.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing) 264.00 


1998 

1998 
1998 
1997 
1996 


'  Becouse  Title  3  is  an  annual  compilation,  ttvs  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2Ttte  July  I,  1985  edition  ol  32  CFR  Parts  1-189  contains  a  note  only  lor 
Parts  1-39  inclusive.  For  ttie  lull  text  ol  the  Defense  Acquisition  IJegulations 
in  Parts  1-39,  consult  ttie  three  CFR  volumes  issued  as  ol  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  ol  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<Mo  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

'No  amendments  to  tNs  volume  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  Januay 
1,1997  should  be  retained. 

»Mo  amendments  to  this  volume  were  promulgated  during  the  period  April 
'    1997,  through  Apr«   1,   1998.  The  CFR  volume  issued  as  of  April   1,   1997, 


stxxjid  be  retained. 


DE 


Oitier  Processing  Co 


Additional  addre 


Street  address 


City,  State,  ZIP  c 


Daytime  phone  ii 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  onl\  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


j:  AFR    SMITH212J 
:  JOHN    SMITH 

•  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


—  •/••• 
DEC97  R  1 


/• 


:  AFRDO  SMITH212J 
:  JOHN  SMITH 

•  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM  Washington 
DC  20402-9373.  • 

j  i 

To  inquire  about  your  subscription  service;  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


OiMr  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

I I  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  S555  each  per  year. 


The  total  cost  of  my  order  is  $ 

IntemaUonal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


C^aipany  or  personal  name 


Additional  address/attention  line 


Strdet  address 


City,  State,  ZIP  code 


D^ytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?      [_\  |      [ 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
Q  GPO  Deposit  Account         |     |     |     |     |     |     |     \-\~\ 
I I   VISA       I I  Mi^stetCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Supei  intendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 

•  Email:  gpoaccess@gpo.gov 


Attentioif:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  97-086-2] 

Changes  In  Disease  Status  of  Belgium, 
France,  Greece,  Luxembourg, 
Portugal,  and  Spain 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  declaring  Luxembourg 
and  Portugal  free  of  rinderpest  and  foot- 
and-mouth  disease;  Greece  free  of 
rinderpest;  France,  Greece,  Luxembourg, 
and  Spain  free  of  exotic  Newcastle 
disease;  Portugal  free  of  African  swine 
fiever;  and  Belgium,  France,  and 
Portugal  free  of  swine  vesicular  disease. 
These  actions  are  based  on  a  request 
from  the  European  Commission's 
Directorate  General  for  Agriculture  and 
on  our  review  of  the  supporting 
documentation  supplied  with  that 
request.  These  actions  will  relieve  some 
restrictions  on  the  importation  into  the 
United  States  of  certain  animals  and 
animal  products  from  those  countries. 
However,  because  of  the  status  of  those 
countries  with  respect  to  other  diseases, 
and  because  of  other  factors  that  could 
result  in  a  risk  of  introducing  animal 
diseases  into  the  United  States,  the 
importation  into  the  United  States  of 
animals  and  animal  products  from  those 
coujitries  will  continue  to  be  subject  to 
certain  restrictions. 
EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale.  MD 
20737-1231,  (301)  734-8695;  or  e-mail: 
John.W.Cougill@usda.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
specified  animals  and  animal  products 
into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  foot-and- 
mouth  disease  (FMD),  rinderpest,  exotic 
Newcastle  disease  (END),  African  swine 
fever  (ASF),  hog  cholera,  swine 
vesicular  disease  (SVD),  and  bovine 
spongiform  encephalopathy  (BSE). 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants, 
swine,  and  poultry. 

On  November  14,  1997,  we  published 
in  the  Federal  Register  (62  FR  61036- 
61041,  Docket  No.  97-086-1)  a  proposal 
to  amend  the  regulations  to  declare 
Luxembourg  and  Portugal  free  of  FMD 
and  rinderpest;  Greece  free  of 
rinderpest;  France,  Greece,  Luxembourg, 
and  Spain  free  of  END;  Portugal  free  of 
ASF;  and  Belgium,  France,  and  Portugal 
free  of  SVD.  We  proposed  those  actions 
in  response  to  a  request  submitted  to  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  in  July  1997  by  the 
European  Commission's  Directorate 
General  for  Agriculture. 

We  solicited  comments  concerning 
our  proposal  rule  for  60  days  ending 
January  13, 1998.  We  received  one 
comment  by  that  date.  The  comment 
was  ftum  a  veterinary  association  and 
fully  supported  the  proposed  rule. 

Therefore,  based  on  tne  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publitation  in  the  Federal  Register. 
This  rule  removes  certain  restrictions  on 
the  importation  into  the  United  States  of 
certain  animals  and  animal  products 
from  Belgium,  France,  Greece, 
Luxembourg,  Portugal,  and  Spain.  We 
have  determined  that  approximately  2 
weeks  are  needed  to  ensure  that  Animal 
and  Plant  Health  Inspection  Service 
personnel  at  ports  of  entry  receive 
official  notice  of  these  changes  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 


made  effective  15  days  after  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  regulations  by 
declaring  Luxembourg  and  Portugal  free 
of  rinderpest  and  FMD;  Greece  free  of 
rinderpest;  France,  Greece,  Luxembourg, 
and  Spain  free  of  END;  Portugal  free  of 
ASF;  and  Belgium,  France,  and  Portugal 
free  of  SVD. 

Pork  and  Pork  Products  and  Swine 

Although  this  rule  declares 
Luxembourg  and  Portugal  free  of 
rinderpest  and  FMD;  Greece  free  of 
rinderpest;  Belgium,  France,  and 
Portugal  free  of  SVD;  and  Portugal  free 
of  ASF,  all  those  countries  are  still 
considered  affected  with  hog  cholera, 
and  Greece  is  still  considered  to  be 
affected  with  FMD.  Because  of  this,  this 
rule  will  not  lead  to  any  substantive 
relaxation  of  restrictions  imposed  on  the 
importation  of  pork  and  pork  products 
and  live  swine  from  those  countries,  as 
these  products  will  continue  to  be 
restricted  based  on  the  presence  of  hog 
cholera  and,  in  the  case  of  Greece,  FMD. 
Therefore,  the  effect  of  this  rule  on  the 
importation  of  pork  and  pork  products 
and  live  swine  will  be  minimal,  and 
thus  the  potential  impact  on  the 
domestic  producers  of  pork  and  pork 
products  and  swine  will  be  minimal. 

Ruminants  and  Ruminant  Products 

This  rule  declares  Greece  free  of 
rinderpest,  but  that  country  is  still 
considered  to  be  affected  with  FMD  and, 
as  a  result  of  an  interim  rule  effective  on 
December  12,  1997,  and  published  in 
the  Federal  Register  on  January  6,  1998 
(63  FR  406-408,  Docket  No.  97-127-1). 
is  listed  in  §  94.18(a)(2)  as  a  region  from 
which  the  importation  of  live 
nmiinants,  meat  and  meat  products 
from  ruminants,  and  certain  other 
ruminant  products  is  restricted  due  to 
the  risk  of  BSE.  Similarly,  this  rule 
declares  Portugal  and  Luxembourg  free 
of  rinderpest  and  FMD,  but  those 
countries  are  considered  to  be  affected 
with  BSE.  (Luxembourg  was  not 
considered  to  be  affected  with  BSE  at 
the  time  the  proposed  rule  was 
published,  but  it  was  added  to  the  list 
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of  regions  where  BSE  exists  in  an 
interim  rule  that  was  effective  on 
December  2,  1997,  and  published  in  the 
Federal  Register  on  December  17,  1997 
(62  FR  65999-66001,  Docket  No.  97- 
118-1).)  Because  imports  of  ruminants 
and  ruminant  products  from  Greece  are 
restricted  due  to  FMD  and  BSE,  and 
because  imports  of  ruminants  and 
ruminant  products  from  Portugal  and 
Luxembourg  are  restricted  due  to  BSE, 
this  rule  will  not  lead  to  a  substantive 
change  in  the  restrictions  imposed  on 
the  importation  of  ruminants  and 
ruminant  products  from  those  three 
countries. 

Bird  and  Poultry  Products 

This  rule  declares  France,  Greece, 
Luxembourg,  and  Spain  free  of  END. 
This  action  relieves  restrictions  on  the 
importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultry,  game 
birds,  or  other  birds  from  those 
countries,  and  relieves  certain 
restrictions  on  the  importation  of  eggs 
(other  than  hatching  eggs)  laid  by 
poultry,  game  birds,  or  other  birds  from 
those  countries.  This  action  also  relieves 
the  quarantine  requirements  for  poultry 
hatching  eggs  imported  from  France, 
Greece,  Luxembourg,  and  Spain. 

Egg  production  in  those  four  countries 
is  considerable:  In  1995,  the  reported 
egg  production  in  Belgium  and 
Luxembourg  was  3,858  million;  in 
France,  16,911  million;  in  Greece,  2,600 
million;  and  in  Spain,  9,983  million 
("Agriculture  Statistics,"  1997).  U.S. 
production  is  also  large,  74,280  million 
in  1995.  In  addition,  the  U.S.  imports 
few  eggs,  with  the  total  amount  being 
equal  to  less  than  0.1  percent  of  U.S. 
production.  We  believe  that  it  is 
unlikely  that  these  countries  will 
redirect  a  significant  portion  of  their 
production  toward  such  a  small  U.S. 
import  market. 

Total  poultry  meat  production  in 
France,  Greece,  Luxembourg,  and  Spain 
in  1995  was  about  3.5  million  metric 
tons,  or  about  26  percent  the  size  of  U.S. 
production  of  13.8  million  metric  tons. 
However,  the  United  States  is  a  very 
strong  net  exporter  of  poultry  meat,  with 
imports  of  only  3,546  metric  tons  and 
exports  of  more  than  2  million  metric 
tons  in  1996  ("World  Trade  Atlas,"  June 
1997).  Very  few  of  the  imports  are  from 
western  Europe.  Moreover,  more  than 
99  percent  of  U.S.  poultry  meat  imports 
originated  in  Canada.  We  do  not  expect 
that  these  countries  will  redirect  a 
significant  amount  of  poultry  meat 
toward  such  a  small  U.S.  import  market. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  the  Agency  specifically 


consider  the  economic  impact 
associated  with  the  rule  on  small 
entities.  Those  likely  to  be  affected  by 
this  rule  are  those  entities  engaged  in 
the  production  of  live  swine,  pork  and 
pork  products,  live  ruminants,  meat, 
meat  products,  and  dairy  products 
derived  from  ruminants,  and  poultry 
products. 

The  Small  Business  Administration's 
(SBA's)  definition  of  a  "small"  cattle, 
swine,  or  poultry  farm  is  one  whose 
total  sales  is  less  than  $0.5  million 
annually.  In  1992,  97.8  percent  of  cattle 
and  calf  farms  would  be  considered 
small  entities.  The  vast  majority  of  the 
domestic  hog  and  pig  farms  qualify  as 
small  entities  (96.3  percent  in  1992). 
Eighty-seven  percent  of  poultry  farms 
would  be  considered  small  entities  in 
1992  ("1992  Census  of  Agriculture," 
U.S.  Department  of  Commerce,  1993). 

The  SBA's  guidelines  state  that  a 
"small"  producer  of  poultry  meat 
(Standard  Industrial  Classification  (SIC) 
2015,  poultry  slaughtering  and 
processing)  is  one  employing  fewer  than 
500  workers.  In  1992,  74  percent  of  591 
poultry  slaughtering  and  processing 
establishments  were  considered  small 
entities.  These  small  entities  accounted 
for  approximately  30  percent  of  the  total 
value  of  shipments  of  the  industry,  $7.2 
billion, 

The  SBA's  guidelines  state  that  a 
"small"  producer  of  pork  and  ruminant 
products  (part  of  SIC  2011  or  2013,  meat 
packing  plants)  is  one  employing  fewer 
than  500  workers.  In  1992,  97  percent  of 
the  1,367  meat  packing  establishments 
in  SIC  2011  were  considered  small 
entities.  These  small  establishments 
accounted  for  approximately  40  percent 
of  the  total  value  of  shipments  of  the 
industry,  $50.4  billion.  Ninety-eight 
percent  of  the  1,264  estabfishments  in 
SIC  2013  were  considered  small  entities 
in  1992.  These  producers  accounted  for 
84  percent  of  the  total  value  of 
shipments  of  the  industry,  $19.97 
billion. 

Although  the  majority  of  the  domestic 
entities  potentially  affected  by  this  rule 
are  small,  there  will  likely  be  only  a 
minimal  change  in  the  level  of  imports 
that  may  compete  with  the  output  of 
these  small  entities,  and  thus  there  will 
be  a  minimal  impact  on  any  domestic 
producer  of  these  products,  whether 
small  or  large. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161.  162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  n4a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  Section  94.1  is  amended  as  follows: 

a.  In  paragraph  (a)(1),  the  words  "or 
(a)(3)"  are  added  immediately  after  the 
words  "paragraph  (a)(2)". 

b.  In  paragraph  (a)(2),  the  word 
"Luxembourg,"  is  added  immediately 
after  the  word  "Japan,"  and  the  word 
"Portugal,"  is  added  immediately  after 
the  word  "Poland,"; 

c.  A  new  paragraph  (a)(3)  is  added  to 
read  as  set  forth  below. 

d.  In  the  introductory  text  of 
paragraph  (c),  the  words  "paragraph  (a) 
of  are  removed  and  the  words 
"paragraph  (a)(2)  of  are  added  in  their  ' 
place. 

§  94.1     Regions  where  rinderpest  or  foot- 
and-mouth  disease  exists;  importations 
prohibited. 

(a)  *   *   * 

(3)  The  following  regions  are  declared 
to  be  free  of  rinderpest:  Greece. 


§  94.3    [Amended] 

3.  Section  94.3  is  amended  by  adding 
the  words  "where  rinderpest  or  foot- 
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§  94.8    [Amen 
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and-mouth  disease  exists,  as" 
immediately  before  the  word 
"designated". 

§  94.4    [Amended] 

4.  In  §  94.4(a),  the  introductory  text  of 
the  paragraph  is  amended  by  adding  the 
words  "where  rinderpest  or  foot-and- 
mouth  disease  exists,  as"  immediately 
before  the  word  "designated". 

5.  In  §  94.6,  paragraph  (a)(2)  is  revised 
to  read  as  follows: 

§  94.6    Carcasses,  or  parts  or  products  of 
carcasses,  and  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  or  other  birds; 
importations  from  regions  where  Exotic 
Newcastle  disease  (END)  or  S.  enteritidis  is 
considered  to  exist 

(a)  *  *   * 

(2)  The  following  regions  are 
considered  to  be  free  of  Exotic 
Newcastle  disease  (END):  Australia, 
Canada.  Chile,  Costa  Rica,  Denmark, 
Fiji,  Finland,  France,  Great  Britain 
(England,  Scotland,  Wales,  and  the  Isle 
of  Man),  Greece,  Iceland,  Luxembourg, 
New  Zealand,  Republic  of  Ireland, 
Spain,  Sweden,  and  Switzerland. 


§94.8    [Amended] 

6.  In  §  94.8,  the  introductory  text  of 
the  section  is  amended  by  removing  the 
words  "Malta,  and  Portugal"  and  adding 
in  their  place  the  words  "and  Malta". 

§94.11    [Amended] 

7.  In  §  94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  adding  the 
word  "Luxemboiu^,"  immediately  after 
the  word  "Japan,";  by  adding  the  word 
"Portugal,"  immediately  aftCT  the  word 
"Poland,";  and  by  removing  the 
reference  "§94.1"  and  adding  the 
reference  "§  94.1(a)(2)"  in  its  place. 

§94.12    [Amended] 

8.  In  §  94.12,  paragraph  (a)  is 
amended  by  adding  the  word 
"Belgium,"  immediately  after  the  words 
"The  Bahamas,";  by  adding  the  word 
"France,"  immediately  after  the  word 
"Finland,";  and  by  adding  the  word 
"Portugal,"  immediately  after  the  word 
"Panama,". 

§94.13    [Amended] 

9.  In  §  94.13,  the  introductory  text  of 
the  section  is  amended  by  adding  the 
word  "Belgium,"  immediately  after  the 
words  "The  Bahamas,";  by  adding  the 
word  "France,"  immediately  after  the 
word  "Denmark,";  and  by  adding  the 
word  "Portugal,"  immediately  after  the 
words  "Northern  Ireland,". 


Done  in  Washington,  DC.  this  2nd  day  of 
December  1998. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  98-32520  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  3410-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1030] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  adjustment  of  dollar 
amoimt. 

SUMMARY:  The  Board  is  publishing  an 
adjustment  to  the  dollar  amount  that 
triggers  certain  requirements  of 
Regulation  Z  (Truth  in  Lending)  for 
mortgages  bearing  fees  above  a  certain 
amount.  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  sets  forth 
rules  for  home-secured  loans  in  which 
the  total  points  and  fees  payable  by  the 
consiuner  at  or  before  loan 
consummation  exceed  the  greater  of 
$400  or  8  percent  of  the  total  loan 
amount.  The  Board  has  annually 
adjusted  the  $400  amoiuit  based  on  the 
annual  percentage  change  reflected  in 
the  Consiuner  Price  Index  that  is  in 
effect  on  June  1.  For  1999,  the  adjusted 
dollar  amount  is  $441. 
EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hentrel,  Staff  Attorney, 
Division  of  Consumer  and  Commiuiity 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  the  users  of 
Telecommunications  Device  for  the  Deaf 
only,  please  contact  Diane  Jenkins  at 
(202) 452-3544. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Truth  in  Lending  Act  (TILA;  15 
U.S.C.  1601-1666J)  requires  creditors  to 
disclose  credit  terms  and  the  cost  of 
consiuner  credit  as  an  annual 
percentage  rate.  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home,  and  permits 
consiuners  to  cancel  certain  transactions 
that  involve  their  principal  dwelling. 
TILA  is  implemented  by  the  Board's 
Regulation  Z  (12  CFR  part  226). 

On  March  24, 1995,  the  Board 
published  amendments  to  Regulation  Z 
implementing  the  Home  Ownership  and 
Equity  Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Commimity 


Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325,  108  Stat.  2160  (60  FR  15463).  These 
amendments,  which  became  effective  on 
Octpber  1,  1995,  are  contained  in 
§  226.32  of  the  regulation  and  impose 
additional  disclosure  requirements  and 
substantive  limitations  on  certain 
closed-end  mortgage  loans  bearing  rates 
or  fees  above  a  certain  percentage  or 
amount.  As  enacted,  the  statute  requires 
creditors  to  comply  with  the  rules  in 
§  226.32  if  the  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  exceed  the  greater 
of  $*400  or  8  percent  of  the  total  loan 
amoimt.  TILA  and  Regulation  Z  provide 
that  the  $400  figure  shall  be  adjusted 
annually  on  January  1  by  the  annual 
percentage  change  in  the  Consumer 
Prioe  Index  (CPI)  that  was  reported  on 
the  preceding  June  1.  (15  U.S.C. 
1602(aa)(3))  and  section  226.32(a)(l)(ii) 
The  Board  adjusted  the  $400  amoimt  to 
$412  for  1996,  to  $424  for  1997,  and  to 
$435  for  1998. 

The  Bureau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not  "report"  a  CPI 
change  on  June  1 ;  adjustments  are 
reported  in  the  middle  of  each  month. 
The  Board  uses  the  CPI-U  index,  which 
is  based  on  all  urban  consumers  and 
represents  approximately  80  percent  of 
the  U.S.  population,  as  the  index  for 
adjusting  the  $400  dollar  figure.  The 
adjustment  to  the  CPI-U  index  reported 
by  the  Bureau  of  Labor  Statistics  on  May 
15,  1998,  was  the  CPI-U  index  "in 
effect"  on  June  1,  and  reflects  the 
percentage  increase  from  April  1997  to 
April  1998.  The  adjustment  to  the  $400 
figure  below  reflects  a  1.4  percent 
increase  in  the  CPI-U  index  for  this 
period. 

Adjustment 

For  the  reasons  set  forth  in  the 
preamble,  for  purposes  of  determining 
whether  a  mortgage  transaction  is 
covered  by  §  226.32  (based  on  the  total 
poiats  and  fees  payable  by  the  consumer 
at  or  before  loan  consummation),  a  loan 
is  covered  if  the  points  and  fees  exceed 
the  greater  of  $441  or  8  percent  of  the 
total  loan  amoimt,  effective  January  1, 
1999. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  December  2, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-32460  Filed  12-7-98;  8:45  am] 

BILUNG  COOe  6M0-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docltet  No.  9&-CE-63-AD;  Amendment  39- 
10836;  AD  98-21-28] 

RIN212&-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  3101 
Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  Airworthiness  Directive 
(AD)  98-21-28,  which  appUes  to  certain 
British  Aerospace  Jetstream  Model  3101 
airplanes.  AD  98-21-28  requires 
modifying  the  propeller  de-icing  system 
to  assume  system  performance  at  low 
ambient  temperatures.  This  AD  was  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  propeller-induced  vibrations 
from  occurring  during  icing  encounters 
at  low  ambient  temperatures,  which 
could  result  in  decreased  performance 
of  the  de-icing  system  during  icing 
encounters  with  possible  loss  of  control 
of  the  airplane. 

EFFECTIVE  DATE:  January  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with 
request  for  comments  in  the  Federal 
Register  on  October  14, 1998  (63  FR 
55015).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
anticipates  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  15,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 


Issued  in  Kansas  City,  Missouri,  on 
December  1,  1998. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  9»-32473  Filed  12-7-98;  8:45  am) 
BILUNG  COOe  4910-13-U 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  503 

Freedom  of  Information  Act  Regulation 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Agency's  ciu'rent  regulation 
implementing  the  Freedom  of 
Information  Act  (FOIA)  to  conform  with 
requirements  made  by  the  Electronic 
Freedom  of  Information  Act  (EFOIA)  of 
1996  as  amended. 
EFFECTIVE  DATE:  January  7,  1999. 
addresses:  Freedom  of  Information 
Office,  United  States  Information 
Agency,  Room  M-29,  301  4th  Street, 
SW,  Washington,  D.C.  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lola  L.  Secora,  Chief.  FOIA/PA  Unit, 
(202) 619-5499. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Information  Agency  last 
published  a  Final  Rule  to  revise  its 
Freedom  of  Information  Act  (FOIA) 
regulations  on  February  8,  1994,  59  FR 
5708.  22  CFR  Ch.  V  (4-1-96  Edition). 
This  new  amendment  to  USIA's 
regulation  implementing  the  FOIA  is 
required  by  the  EFOIA  of  1996  as 
amended  by  Pub.  L.  104-231.  The 
amendments  are  made  to  address  and 
explain  how  records  of  USIA  will  be 
reviewed  and  released  when  the  records 
are  maintained  in  electronic  format. 
However,  documentation  not  previously 
subject  to  the  FOIA  when  maintained  in 
a  non-electronic  format  is  not  made 
subject  to  FOIA  by  this  new 
amendment.  It  has  been  determined  that 
this  addition  is  not  a  significant 
regulatory  action  and  it  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  or 

(5)  Impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

List  of  Subjects  in  22  CFR  Part  503 

Freedom  of  information. 
Accordingly.  22  CFR  part  503  is 
amended  as  set  forth  below: 

PART  503— FREEDOM  OF 
INFORMATION  ACT  REGULATION 

1.  The  authority  citation  for  part  503 
reads  as  follows: 

Authority:  5  U.S.C.  301,  552;  13  U.S.C.  8; 
22  U.S.C.  503,  2658;  E.O.  10477,  18  FR  4540, 
3  CFR,  1949-1953  Comp.,  p.  958;  E.O.  10822, 
24  FR  4159,  3  CFR,  1959-1963  Comp.,  p.  355; 
E.O.  12292,  46  FR  13967,  3  CFR,  1981  Comp., 
p.  134;  E.O.  12356,  47  FR  14874  and  15557, 
3  CFR,  1982  Comp.,  p.  166;  E.O.  12958.  60 
FR  19825.  3  CFR.  1995  Comp.,  p.  333. 

2.  In  §  503.1,  revise  the  definition  for 
"Records"  in  paragraph  (b)  to  read  as 
follows: 

§  503.1    Introduction  and  definitions. 

•  *         »         *         * 

(b)  Definitions  *    *   * 

Records  (and  any  other  term  used  in 
this  section  in  reference  to  information) 
includes  any  information  that  would  be 
an  agency  record  subject  to  the 
requirements  of  this  section  when 
maintained  by  the  Agency  in  any 
format,  including  an  electronic  format. 
Records  also  include  any  handwTitten, 
typed  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  documentary  material  in 
other  forms  (such  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes;  audio  or  video  recordings;  maps; 
photographs;  slides;  microfilm;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models;  equipment,  and  duplication 
machines  or  audiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  USIA  libraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 

•  *        *        «        * 

3.  In  §  503.2,  paragraph  (b)  is  revised, 
the  undesignated  text  at  the  end  of  the 
section  is  removed,  and  paragraph  (e)(2) 
is  revised  to  read  as  follows: 

§  503.2    Making  a  request 
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(b)  Details  in  your  letter.  Your  request 
for  documents  should  provide  as  many 
details  as  possible  that  will  help  us  find 
the  records  you  are  requesting.  If  there 
is  insufficient  information,  we  will  ask 
you  for  more.  Include  your  telephone 
number(s)  to  help  us  reach  you  if  we 
have  questions.  If  you  are  not  sure  how 
to  write  your  request  or  what  details  to 
include,  you  may  call  the  FOIA  Office 
to  request  a  copy  of  the  Agency's 
booklet  "Guide  and  Index  of  Records," 
or  access  the  same  information  via  the 
Internet  on  USIA's  World  Wide  Web  site 
(http://www.usia.gov).  The  more 
specific  the  request  for  documents,  the 
faster  the  Agency  will  be  able  to 
respond  to  yoiu-  request(s). 
•        *        *        *        * 

(e)  Responding  to  your  request.  *   *   * 

(2)  Furnishing  records,  (i)  The  Agency 
is  only  required  to  furnish  copies  of 
records  which  we  have  or  can  retrieve, 
we  are  not  compelled  to  create  new 
records.  The  Agency  will  aid  requesters 
by  providing  records  and  information  in 
the  form  requested,  including  electronic 
format,  if  we  can  readily  reproduce 
them  in  that  form  or  format. 

(ii)  We  may  decide  to  conserve 
government  resources  and  at  the  same 
time  supply  the  records  you  need  by 
consolidating  information  from  various 
records,  in  paper  form  or  electronically, 
rather  than  copying  them  all.  If  the 
effort  to  produce  records  in  electronic 
format  would  significantly  interfere 
Mrith  the  operations  of  the  Agency,  we 
will  consider  the  effort  to  be  an 
unreasonable  search. 

(iii)  The  Agency  is  required  to  furnish 
only  one  copy  of  a  record.  If  we  are 
unable  to  make  a  legible  copy  of  a 
record  to  be  released,  we  will  not 
attempt  to  reconstruct  it.  Rather  we  will 
furnish  the  best  copy  possible  and  note 
its  poor  quality  in  our  reply  or  on  the 

popy- 

(iv)  If  we  caimot  accommodate  the 
request  for  form  or  format,  we  will 
provide  responsive,  nonexempt 
information  in  a  reasonably  accessible 
form. 

§503.3    [Amended] 

4.  In  §  503.3  revise  "partial  of  in  the 
first  sentence  of  paragraph  (d)  to  read 
"partial  or". 

5.  In  §  503.4,  revise  paragraph  (b)(1), 
redesignate  paragraph  (b)(3)  as 
paragraph  (b)(3)(i),  and  add  paragraphs 
(b)(3)(ii)  and  (b)(3)  (iii)  to  read  as 
follows: 

§503.4.    Time  limits. 

n  »  *  »  * 

(b)  Time  allowed.  (1)  We  will  decide 
whether  to  release  records  within  20 
working  days  after  your  request  reaches 


the  appropriate  area  office  that 
maintains  the  records  you  are 
requesting.  When  we  decide  to  release 
records,  we  will  actually  provide  the 
records  at  that  time,  or  as  soon  as 
possible  after  that  decision,  or  let  you 
inspect  them  as  soon  as  possible 
thereafter. 
***** 

(3)(i)*   •   * 

(ii)  If  an  extra  ten  days  still  does  not 
provide  sufficient  time  for  the  Agency  to 
deal  with  your  request,  we  will  inform 
you  that  the  request  cannot  be  processed 
within  the  statutory  time  limit  and 
provide  you  with  the  opportunity  to 
limit  the  scope  of  your  request  and/or 
arrange  with  us  a  negotiated  deadline 
for  processing  your  request. 

(iii)  If  you  refuse  to  reasonably  limit 
the  scope  of  yoiu-  request  or  refuse  to 
agree  upon  a  time  frame,  the  Agency 
wdll  process  your  case  as  it  would  have, 
had  no  modification  been  sought.  We 
will  make  a  diligent,  good-faith  effort  to 
complete  our  review  within  the 
statutory  time  frame. 

6.  In  §  503.5,  revise  paragraphs  (a) 
introductory  text,  (a)(4),  and  (c)  to  read 
as  follows:  §  503.5  Records  available  for 
public  inspection. 

(a)  To  the  extent  that  they  exist,  we 
will  make  the  following  records  of 
general  interest  available  for  you  in 
paper  form  or  electronically  for 
inspection  or  copying: 
***** 

(4)  In  addition  to  such  records  as 
those  described  in  this  paragraph  (a),  we 
will  make  available  to  any  person  a 
copy  of  all  other  Agency  records,  in  the 
format  requested,  if  available,  unless  we 
determine  that  such  records  should  be 
withheld  from  disclosure  under 
subsection  (b)  of  the  Act  and  §  503.8  and 
§503.9  of  this  part. 
***** 

(c)  The  Agency's  FOIA  Guide  and 
Index  will  be  available  electronically  via 
the  Internet,  or  you  may  request  a  copy 
of  it  by  mail. 

7.  In  §  503.7,  revise  paragraphs  (c)(2) 
and  (e)(3)  to  read  as  follows; 

§503.7    Fees. 

***** 

(c)  •  *  -* 

(2)  Computer  searching  and  printing. 
Except  in  unusual  cases,  the  cost  of 
computer  time  will  not  be  a  factor  in 
calculating  the  two  free  hours  of  search 
Ume.  In  those  unusual  cases,  where  the 
cost  of  conducting  a  computerized 
search  significantly  detracts  fi-om  the 
Agency's  ordinary  operations,  no  more 
than  the  dollar  equivalent  of  two  hours 
of  manual  search  time  shall  be  allowed. 
For  searches  conducted  beyond  the  first 


two  hours,  the  Agency  shall  only  charge 
the  direct  costs  of  conducting  such 
searches. 

***** 

(e)  Waiver  or  reduction  of  fees.  *   *   * 
(3)  You  must  make  your  request  for  a 
waiver  or  reduction  at  the  same  time 
you  make  your  request  for  records.  Only 
the  FOIA  Officer  may  make  the  decision 
whether  to  waive  or  reduce  the  fees.  If 
we  do  not  completely  grant  your  request 
for  a  waiver  or  reduction,  the  denial 
letter  will  designate  the  appeal  official. 
8.  In  §  503.8,  remove  the  period  at  the 
end  of  paragraph  (d)(5)(vi)  and  add  a 
semicolon  in  its  place,  and  add 
paragraph  (d)(5)(vii)  to  read  as  follows: 

§  503.8    Exemptions. 

***** 

(d)  Exemption  four — Trade  secrets 
and  confidential  commercial  or 
financial  information 

•         *         *         • « 

(5)  Exceptions  to  predisclosure 
notification.  *   •   • 

(vii)  We  withhold  the  information 
because  another  statute  requires  its 
withholding. 
***** 

Dated:  Deceml)er  1, 1998. 
Les  Jin, 

General  Counsel. 
|FR  Doc.  98-32511  Filed  12-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

n"D8611] 
RIN1545-AS40 

Conduit  Arrangement  Regulations; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correcting  amendment. 

f ■ 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  (TD 
8611),  which  were  published  in  the 
Federal  Register  on  Friday,  August  11, 
1995  (60  FR  40997)  relating  to  conduit 
financing  arrangements. 
DATES:  This  correcting  amendment  is 
effective  September  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
FhyUis  Marcus,  (202)  622-3870  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
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section  7701(1)  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8611)  contain  an  error  which  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Correcting  Amendment  to  Regulations 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   *. 

§1.881-3    [Corrected] 

Par.  2.  In  §  1.881-3,  paragraph 
(a)(2)(ii){B)(3)  is  redesignated  as 
paragraph  (a)(3). 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  98-32466  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  4830-01-AJ 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 

Pocket  No.  98-0713170-8289-03] 
RIN  0651-AA96 

Revision  of  Patent  Fees  for  Fiscal  Year 
1999 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Final  rule. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules  of 
practice  in  patent  cases  to  reduce  patent 
"statutory"  fee  amounts  to  conform  to 
the  fee  amounts  set  by  law  in  the  United 
States  Patent  and  Trademark  Office 
Reauthorization  Act,  Fiscal  Year  1999 
(Pub.  L.  105-358).  The  PTO  is  reducing, 
by  a  corresponding  amount,  a  few  fees 
that  track  the  statutory  fees.  The  PTO  is 
also  reducing  a  non-statutory  fee  to 
reflect  current  business  practice.  This 
final  rule  supersedes  the  final  rule  that 
was  published  on  July  24,  1998,  and 
corrected  on  September  3,  1998. 
EFFECTIVE  DATE:  The  effective  date  for 
the  amendments  to  the  fee  amounts  in 


37  CFR  1.16,  1.17(a)  through  (d),  (1).  and 
(m),  1.18,  1.20,  and  1.492  is  the  date  of 
enactment  of  Pub.  L.  105-358 
(November  10.  1998).  The  effective  date 
for  the  amendments  to  the  fee  amounts 
in  37  CFR  1.17(r)  and  (s).  and 
1.21(a)(6)(ii)  is  December  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lee  by  telephone  at  (703)  305- 
8051,  by  facsimile  at  (703)  305-8007,  or 
by  e-mail  at  matthew.lee@uspto.gov. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  adjusts  PTO  fees  in  accordance 
with  the  United  States  Patent  and 
Trademark  Office  Reauthorization  Act, 
Fiscal  Year  1999  (Pub.  L.  105-358). 

Background 

Patent  fees  are  authorized  by  35 
U.S.C.  41  and  35  U.S.C.  376.  The  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  are  referred  to  as  the  "statutory"  fees. 
Subsection  41(f)  of  title  35.  United 
States  Code,  provides  that  fees 
established  under  35  U.S.C.  41(a)  and 
(b)  may  be  adjusted  on  an  annual  basis 
to  reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI).  Section  10101  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (amended  by  section  8001  of  Pub. 
L.  103-66)  provided  that  there  would  be 
a  surcharge  on  all  fees  established  under 
35  U.S.C.  41(a)  and  (b).  This  surchaiige 
provision  was  scheduled  to  expire  on 
October  1,  1998. 

Against  this  background,  the  PTO 
published  a  final  rule  in  the  Federal 
Register  of  July  24,  1998,  that  revised 
patent  fees  for  fiscal  year  1999  (63  FR 
39731).  See  also  63  FR  46891 
(September  3, 1998)  (correcting  one  of 
the  fee  amounts  specified  in  the  July  24, 
1998  final  rule).  The  final  rule  had  an 
effective  date  of  October  1, 1998.  The 
notice  provided  that  if  superseding 
legislation  were  passed,  the  PTO  would 
publish  a  document  in  the  Federal 
Register  to  ensure  that  the  fees 
established  under  the  final  rule  would 
not  take  effect. 

Superseding  legislation  was  passed. 
First,  a  series  of  continuing  resolution 
appropriations  bills  were  enacted  that 
maintained  PTO  fee  amounts  at  fiscal 
year  1998  rates  from  October  1,  1998, 
through  October  21.  1998.  See  H.J.  Res. 
128,  Pub.  L.  105-240;  H.J.  Res.  133.  Pub. 
L.  105-249;  H.J.  Res.  134.  Pub.  L.  105- 
254;  H.J.  Res.  135,  Pub.  L.  105-257;  H.J. 
Res.  136,  Pub.  L.  105-260;  and  H.J.  Res. 
137,  Pub.  L.  105-273.  In  response,  the 
PTO  published  a  final  rule  in  the 
Federal  Register  of  October  1,  1998, 
vvhich  delayed  the  effective  date  of  the 
July  24,  1998  final  rule  (63  FR  46891). 

Second,  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act.  1999  (Pub.  L.  105- 


277)  was  signed  by  the  President  on 
October  21, 1998.  It  maintained  patent 
fees  at  their  September  30, 1998  (fiscal 
year  1998)  rates  through  either 
enactment  of  a  reauthorization  statute, 
or  if  no  such  statute,  then  June  15.  1999. 
Thus,  it  also  superseded  the  PTO's  July 
24.  1998  final  rule. 

Finally,  the  United  States  Patent  and 
Tradem£u-k  Office  Reauthorization  Act. 
Fiscal  Year  1999  (Pub.  L.  105-358)  was 
signed  by  the  President  on  November 
10,  1998.  Pub.  L.  105-358  amends  35 
U.S.C.  41(a)  and  (b)  and.  thus, 
statutorily  resets  35  U.S.C.  41(a)  and  (b) 
fees.  That  is,  the  fees  established  under 
35  U.S.C.  41(a)  and  (b)— which  in 
previous  years  had  been  determined 
using  a  base  amount,  a  surcharge 
amount,  and  cumulative  CPI 
adjustments— are  for  the  balance  of 
fiscal  year  1999  set  at  the  amounts 
specified  in  Pub.  L.  105-358.  (In  future 
years,  these  fees  may  be  adjusted  to 
reflect  fluctuations  in  the  CPI.) 

This  final  rule  conforms  the  patent 
fees  set  forth  in  37  CFR  1.16, 1.17(a) 
through  (d),  (1),  and  (m),  1.18,  1.20,  and 
1.492  to  the  fee  amounts  specified  in 
Pub.  L.  105-358.  Specifically,  it  amends 
the  following  sections  to  correspond  to 
the  patent  fees  specified  in  amended  35 
U.S.C.  41(a): 

1.16  (paragraphs  (a)  through  (d) ,  and 
(0  through  (j)). 

1.17  (paragraphs  (a)  through  (d),  (1) 
and  (m)), 

1.18  (paragraphs  (a)  through  (c)),  and 
1.492    (paragraphs  (a)  through  (d)). 
Section  1.20  (paragraphs  (d)  through  (g)) 
is  amended  to  indicate  the  patent  fees 
specified  in  amended  35  U.S.C.  41(b). 

This  final  rule  also  adjusts  two  fees 
that  track  statutory  fees,  and  one  non- 
statutory fee.  Section  1.17,  paragraphs 
(r)  and  (s).  is  reduced  to  correspond  to 
the  fee  provided  in  35  U.S.C. 
41(a)(1)(A).  as  amended  by  Pub.  L.  105- 
358.  Section  1.21(a)(6)(ii)  is  being 
reduced  to  reflect  current  business 
practice.  The  adjustment  to  section 
1.21(a)(6)(ii)  was  announced  in  the  July 
24.  1998  final  rule. 

Pub.  L.  105-358  supersedes  Pub.  L. 
105-277.  The  present  notice  therefore 
supersedes  any  and  all  prior  notices  or 
corrections  revising  patent  fees  for  fiscal 
year  1999. 

A  comparison  of  the  September  30. 
1998  fee  amounts  (i.e.,  the  fiscal  year 
1998  fee  amounts)  and  the  new  fee 
amounts  for  fiscal  year  1999  is  included 
as  an  Appendix  to  this  final  rule. 

Procedures  for  Determining  the  Fee 
Owed  During  the  Transition  to  the  New 
Fee  Schedule 

With  two  exceptions,  any  fee  amount 
that  is  paid  on  or  after  the  effective  date 
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of  the  final  fee  adjustment  would  be 
subject  to  the  new  fees  then  in  effect.  As 
will  be  further  explained  below,  the  two 
exceptions  are  the  filing  fee  required  for 
a  patent  application  filed  under  35 
U.S.C.  Ill  and  the  national  fee  for  an 
application  entering  the  national  stage 
under  35  U.S.C.  371. 

If  a  Certificate  of  Mailing  or 
Transmission  was  used,  and  was  proper 
under  §  1.8(a)(1),  the  fee  required  is  the 
lower  of: 

(1)  The  fee  in  effect  on  the  date  the 
pro  receives  the  fee;  or 

(2)  The  fee  in  effect  on  the  date  of 
mailing  indicated  on  a  proper  Certificate 
of  Mailing  or  Transmission  imder 

§  1.8(a)(1). 

Items  for  which  a  Certificate  of 
Mailing  or  Transmission  imder 
§  1.8(a)(1)  is  not  proper  to  include,  for 
example.  Continued  Prosecution 
Applications  (CPAs)  under  §  1.53(d)  and 
other  national  and  international 
appUcations  for  patents.  See  37  CFR 
1.8(a)(2). 

I    Under  §  1.10(a),  any  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
United  States  Postal  Service  (USPS)  is 
considered  filed  or  received  in  the 
Office  on  the  date  of  deposit  with  the 
USPS.  The  date  of  deposit  with  the 
USPS  is  shown  by  the  "date*in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation. 

a.  The  Filing  Fee  for  Applications  Filed 
Under 35  U.S.C.  Ill  and 37 CFR  1.53 

I    35  U.S.C.  Ill  provides  for  the  filing 
of  a  patent  application  with  the  PTO.  If 
the  filing  fee  for  an  application  filed 
under  35  U.S.C.  Ill  is  received  when 
the  application  is  filed,  the  filing  fee 
required  is  the  filing  fee  in  effect  on  the 
filing  date  assigned  the  application.  If 
the  PTO  receives  the  filing  fee  on  a  date 
later  than  the  filing  date  assigned  the 
application,  the  filing  fee  required  is  the 
Wgher  of: 

(1)  The  filing  fee  in  effect  on  the  filing 
date  assigned  the  appfication;  or 

(2)  The  filing  fee  in  effect  on  the  date 
the  PTO  receives  the  filing  fee. 

The  filing  fee  includes  the  basic  fee, 
excess  claims  fees  (if  any),  and  the 
multiple  dependent  claim  fee  (if  any), 
for  claims  present  on  filing  (unless  the 
excess  or  multiple  dependent  claims  are 
canceled  before  the  filing  fee  is  paid).  Of 
course,  if  the  basic  filing  fee  is  received 
on  a  date  later  than  the  filing  date 
assigned  the  application  filed  under  35 
U.S.C.  Ill,  a  siut:harge  as  set  forth  in 
§  1.16(e)  is  also  required. 


b.  The  Fees  for  International 
Applications  Entering  the  National 
Stage  Under  35  U.S.C.  371  and  37  CFR 
1.494  or  1.495 

35  U.S.C.  371  provides  for  the 
national  stage  filing  of  a  patent 
application  under  the  Patent 
Cooperation  Treaty.  The  basic  national 
fee  for  an  international  application 
entering  the  national  stage  is  due  not 
later  than  the  expiration  of  20  months 
from  the  priority  date  in  the 
international  application  (or  30  months 
from  the  priority  date  if  the  United 
States  was  elected  prior  to  the 
expiration  of  19  months  fi-om  the 
priority  date).  The  amoimt  of  the  basic 
national  fee  that  is  required  to  be  paid 
is  the  basic  national  fee  in  effect  on  the 
date  the  full  fee  is  received. 

The  excess  claim  fees  or  the  multiple 
dependent  claim  fee  is  the  higher  of: 

(1)  The  excess  claims  fees  and  the 
multiple  dependent  claim  fee  in  effect 
on  the  date  the  PTO  receives  the  basic 
national  fee;  or 

(2)  The  excess  claims  fees  and  the 
multiple  dependent  claim  fee  in  effect 
on  the  date  the  PTO  receives  (any  of) 
these  fees. 

In  this  respect,  the  practice  for 
determining  the  fees  due  for  excess 
claims  and  any  multiple  dependent 
claim  when  entering  into  the  national 
stage  is  analogous  to  the  practice  for 
applications  filed  imder  35  U.S.C.  111. 

Fees  for  claims  which  are  added  after 
entry  into  the  national  stage  are 
determined  by  the  fees  in  effect  (for 
excess  claims  and  multiple  dependent 
claim)  on  the  date  the  PTO  receives  the 
fee(s). 

Other  Considerations 

This  final  rule  contains  no 
information  collection  wathin  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  This 
final  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866. 

This  final  rule  conforms  the  patent 
fees  indicated  in  Part  1  of  title  37,  Code 
of  Federal  Regulations,  to  the  patent  fee 
amounts  set  by  law.  Therefore,  prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  piu^uant  to  5 
U.S.C.  553  (or  any  other  law),  and  30- 
day  prior  publication  in  the  Federal 
Register  and  the  Official  Gazette  of  the 
Patent  and  Trademark  Office  is  not 
required  pursuant  to  35  U.S.C.  41(f).  As 
prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
piu^uant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  oOl 
et  seq.,  are  inapplicable. 


List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

2.  Section  1.16  is  amended  by  revising 
paragraphs  (a)  through  (d),  and  (f) 
through  (j),  to  read  as  follows: 

§1.16    National  application  filing  fees. 

(a)  Basic  fee  for  fifing  each  application 
for  an  original  patent,  except 
provisional,  design  or  plant 
applications: 

By  a  small  entity  (§  1.9(f))— $380.00 
By  other  than  a  small  entity — $760.00 

(b)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  for  filing  or 
later  presentation  of  each  independent 
claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(f))— $39.00 
By  other  than  a  small  entity — $78.00 

(c)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  for  filing  or 
later  presentation  of  each  claim  in 
excess  of  20  (Note  that  §  1.75(c) 
indicates  how  multiple  dependent 
claims  are  considered  for  fee  purposes.): 
By  a  small  entity  (§  1.9(f)) — $9.00 

By  other  than  a  small  entity — $18.00 

(d)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  if  the 
application  contains,  or  is  amended  to 
contain,  a  multiple  dependent  claim(s), 
pe?  application: 

By  a  small  entity  (§  1.9(f))— $130.00 
By  other  than  a  small  entity — $260.00 
***** 

(f)  Basic  fee  for  filing  each  design 
appfication: 

Bya  small  enUty  (§  1.9(f))— $155.00 
By -other  than  a  small  entity — $310.00 

(g)  Basic  fee  for  fifing  each  plant 
application,  except  provisional 
applications: 

By  a  small  entity  (§  1.9(f)}— $240.00 
By  other  than  a  small  entity— $480.00 

(h)  Basic  fee  for  fifing  each  reissue 
appfication: 

By  a  small  entity  (§  1.9(f))— $380.00 
By  other  than  a  small  entity — $760.00 

(i)  In  addition  to  the  basic  filing  fee 
in  a  reissue  application,  for  filing  or 
later  presentation  of  each  independent 
claim  which  is  in  excess  of  the  number 
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of  independent  claims  in  the  original 
patent: 

By  a  small  entity  (§  1.9(0)— $39.00 
By  other  than  a  small  entity — $78.00 

(j)  In  addition  to  the  basic  filing  fee  in 
a  reissue  application,  for  filing  or  later 
presentation  of  each  claim  (whether 
independent  or  dependent)  in  excess  of 
20  and  also  in  excess  of  the  number  of 
claims  in  the  original  patent  (Note  that 
§  1.75(c)  indicates  how  multiple 
dependent  claims  are  considered  for  fee 
purposes.): 

By  a  small  entity  (§  1.9(f))— $9.00 
By  other  than  a  small  entity — $18.00 

•        •        *        *        * 

3.  Section  1.17  is  amended  by  revising 
paragraphs  (a)(1)  through  (5).  (b) 
through  (d),  (1),  (m),  (r).  and  (s).  to  read 
as  follows: 

§1.17    Patent  application  processing  fees. 

(a)  •   *   * 

(1)  For  reply  within  first  month: 
By  a  small  entity  (§  1.9(f))— $55.00 
By  other  than  a  small  entity— $110.00 

(2)  For  reply  within  second  month: 
By  a  small  enUty  (§  1.9(0)— $190.00 
By  other  than  a  small  entity— $380.00 

(3)  For  reply  within  third  month: 
By  a  small  entity  (§  1.9(0)— $435.00 
By  other  than  a  small  entity — $870.00 

(4)  For  reply  within  fourth  month: 
By  a  small  entity  (§  1.9(0)— $680.00 

By  other  than  a  small  entity— $1,360.00 

(5)  For  reply  within  fifth  month: 
By  a  small  entity  (§  1.9(0)— $925.00 

By  other  than  a  small  entity— $1,850.00 

(b)  For  filing  a  notice  of  appeal  from 
the  examiner  to  the  Board  of  Patent 
Appeals  and  Interferences: 

By  a  small  entity  (§  1.9(0)— $150.00 
By  other  than  a  small  entity— $300.00 

(c)  hi  addition  to  the  fee  for  filing  a 
notice  of  appeal,  for  filing  a  brief  in 
support  of  an  appeal: 

By  a  small  entity  (§1.9  (0)— $150.00 
By  other  than  a  small  entity— $300.00 

(d)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  of  Patent 
Appeals  and  Interferences  in  an  appeal 
under  35  U.S.C.  134: 

By  a  small  entity  (§  1.9(0)— $130.00 
By  other  than  a  small  entity — $260.00 

»        »        *        «        * 

(1)  For  filing  a  petition: 

(1)  For  the  revival  of  an  unavoidably 
abandoned  application  imder  35  U.S.C. 
111.  133,  364,  or  371. or 

(2)  For  delayed  payment  of  the  issue 
fee  under  35  U.S.C.  151  (§  1.137(a)): 
By  a  small  entity  (§  1.9(0)— $55.00 
By  other  than  a  small  entity— $110.00 

(m)  For  fihng  a  petition: 


(1)  For  revival  of  an  unintentionally 
abandoned  application,  or 

(2)  For  the  unintentionally  delayed 
payment  of  the  fee  for  issuing  a  patent 
(§  1.137(b)): 

By  a  small  entity  (§  1.9(0)— $605.00 
By  other  than  a  small  entity — $1,210.00 
*        *        *         *        • 

(r)  For  entry  of  a  submission  after 
final  rejection  under  §  1.129(a): 
By  a  small  entity  (§  1.9(0)— $380.00 
By  other  than  a  small  entity — $760.00 

(s)  For  each  additional  invention 
requested  to  be  examined  under 
§  1.129(b): 

By  a  small  entity  (§  1.9(0)— $380.00 
By  other  than  a  small  entity— $760.00 

4.  Section  1.18  is  revised  to  read  as 
follows: 

§1.18    Patent  issue  fees. 

(a)  Issue  fee  for  issuing  egch  original 
or  reissue  patent,  except  a  design  or 
plant  patent: 

By  a  small  entity  (§  1.9(0)— $605.00 
By  other  than  a  small  entity— $1,210.00 

(b)  Issue  fee  for  issuing  a  design 
patent: 

By  a  small  entity  (§  1.9(0)— $215.00 
By  other  than  a  small  entity — $430.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 
By  a  small  entity  (§  1.9(0)— $290.00 

By  other  than  a  small  entity — $580.00 

5.  Section  1.20  is  amended  by  revising 
paragraphs  (d)  through  (g)  to  read  as 
follows: 

§  1 .20    Post  issuance  fees. 

***** 

(d)  For  fifing  each  statutory  disclaimer 
(§1.321): 

By  a  small  entity  (§  1.9(0)— $55.00 
By  other  than  a  small  entity— $110.00 

(e)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.9(0)— $470.00 
By  other  than  a  small  entity — $940.00 

(0  For  maintaining  an  original  or 
reissuQ  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  eight  years;  the  fee  is  due  by 
seven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.9(0)— $950.00 
By  other  than  a  small  entity — $1,900.00 

(g)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  twelve  years;  the  fee  is  due  by 


eleven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.9(0)— $1,455.00 
By  other  than  a  small  entity — $2,910.00 

***** 

6.  Section  1.21  is  amended  by  revising 
paragraph  (a)(6)(ii)  to  read  as  follows: 

§  1 .21    Miscellaneous  fees  and  charges. 

***** 

(a)  *   *   * 
(6)*   •   * 

(ii)  Regrading  of  afternoon  section 
(Claim  Drafting)— $230.00 

***** 

7.  Section  1.492  is  amended  by 
revising  paragraphs  (a)  through  (d),  to 
read  as  follows: 

§  1 .492    National  stage  fees. 

***** 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.9(0)— $335.00 
By  other  than  a  small  entity — $670.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 
By  a  small  entity  (§  1.9(0)— $380.00 

By  other  than  a  small  entity — $760.00 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 

§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 
By  a  small  entity  (§  1.9(0)— $485.00 
By  other  than  a  small  entity — $970.00 

(4)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office  and 
the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial 
applicability,  as  defined  in  PCT  Article 
33  (1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  application 
entering  the  national  stage  (see 

§  1.496(b)): 

By  a  small  entity  (§  1.9(0)— $48.00 

By  other  than  a  small  entity— $96.00 

(5)  Where  a  search  report  on  the 
international  application  has  been 
prepared  by  the  European  Patent  Office 
or  the  Japanese  Patent  Office: 
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By  a  small  entity  (§  1.9(f))— $420.00 
By  other  than  a  small  entity— $840.00 

(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.9(f))— $39.00 
By  other  than  a  small  entity — $78.00 

(c)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  claim  (whether  independent  or 
dependent)  in  excess  of  20  (Note  that 


§  1.75(c)  indicates  how  multiple 
dependent  claims  are  considered  for  fee 
calculation  purposes.): 

By  a  small  entity  (§  1.9(f))— $9.00 
By  other  than  a  small  entity— $18.00 

(d)  In  addition  to  the  basic  national 
fee,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claim(s),  per  application: 

By  a  small  entity  (§  1.9(f))— $130.00 


By  other  than  a  small  entity— $260.00 

*        «        *         *        * 

Dated:  December  2, 1998. 
Q.Jodd  Dickinson, 

Deputy  Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

Note:  The  following  appendix  is  provided 
as  a  courtesy  to  the  public,  but  is  not  a 
substitute  for  the  rules.  It  will  not  appear  in 
the  Code  of  Federal  Regulations. 


Appendix  A.— Comparison  of  Prior  and  New  Reduced  Fee  Amounts 


Description 


Indicates  fees  remain  at 

FY  1998  amount 

FY  1998 

FY  1999 

S790 

S760 

395 

380 

82 

78 

41 

39 

22 

18 

11 

9 

270 

260 

135 

130 

130 

65 

330 

310 

165 

155 

540 

480 

270 

240 

790 

760 

395 

380 

82 

78 

41 

39 

22 

18 

11^ 

9 

150 

75 

50 

25 

110 

55 

400 

380 

200 

190 

950 

870 

475 

435 

1,510 

1.360 

755 

680 

2,060 

1,850 

1,030 

925 

310 

300 

155 

150 

310 

300 

155 

150 

270 

260 

135 

130 

130 

130 

130 

130 

130 

130 

130 
130 

. 

130 

130 

130 

130 

130 

130 
130 

130 

1.16(a)  .... 
1.16(a)  .... 
1.16(b)  .... 
1.16(b)  .... 
1.16(c)  .... 
1.16(c)  .... 
1.16(d)  .... 
1.16(d)  .... 
1.16(e)  .... 
1.16(6)  .... 

1.16(f) 

i.16(f) 

1.16(g)  .... 
1.16(g)  .... 
1.16(h)  .... 
1.16(h)  .... 

1.16(1)  

1.16(i)  

1.16(j)  

1.16(i)  

1.16(k)  .... 
1.16(k)  .... 

1.16(1)  

1-16(1)  

1.17(a)(1) 
1.17(a)(1) 
1.17(a)(2) 
1.17(a)(2) 
1.17(a)(3) 
1.17(a)(3) 
1.17(a)(4) 
1-I7(a)(4) 
1.17(a)(5) 
1.17(a)(5) 
1.17(b)  .... 
1.17(b)  .... 
1.17(c)  .... 
1.17(c)  .... 
1.17(d)  .... 
1.17(d)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  ... 
1.17(h)  ... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  .... 
1.17(h)  ... 
1.17(h)  ... 
1.17(h)  ... 
1.17(h)  ... 
1.20(b)  ... 
1.17(h)  ... 

1.17(1)  

1.17(1)  


Basic  Filing  Fee 

Basic  Filing  Fee  (Small  Entity)  „ 

Independent  Claims  

Independent  Claims  (Small  Entity) 

Claims  in  Excess  of  20  

Claims  in  Excess  of  20  (Small  Entity) 

Multiple  Dependent  Claims  

Multiple  Dependent  Claims  (Small  Entity)  

Surcharge — Late  Filing  Fee  

Surcharge— Late  Filing  Fee  (Small  Entity)  

Design  Filing  Fee  

Design  Filing  Fee  (Small  Entity)  

Plarit  Filing  Fee  

Plant  Filing  Fee  (Small  Entity)  

Reissue  Filing  Fee  

Reissue  Filing  Fee  (Small  Entity) 

Reissue  Independent  Claims  

Reissue  Independent  Claims  (Small  Entity) 

Reissue  Claims  in  Excess  of  20  

Reissue  Claims  in  Excess  of  20  (Small  Entity)  

Provisional  Application  Filing  Fee  

Provisional  Application  Filing  Fee  (Small  Entity)  

Surcharge — Incomplete  Provisional  App.  Filed  

Surcharge — Incomplete  Provisional  App.  Filed  (Small  Entity) 

Extension — First  Month  

Extension — First  Month  (Small  Entity)  

Extension — Second  Month 

Extension — Second  Month  (Small  Entity)  

Extension — Third  Month 

Extension — Third  Month  (Small  Entity) 

Extension — Fourth  Month 

Extension — Fourth  Month  (Small  Entity) 

Extension — Fifth  Month 

Extension— Fifth  Month  (Small  Entity)  

Notice  of  Appeal 

Notice  of  Appeal  (Small  Entity)  

Filing  a  Brief  

Filing  a  Brief  (Small  Entity)  

Request  for  Oral  Hearing  

Request  for  Oral  Hearing  (Small  Entity)  

Petition — Not  All  Inventors  

Petition — Correction  of  Inventorship  

Petition — Decision  on  Questions 

Petition — Suspend  Rules  

Petition — Expedited  License  

Petition — Scope  of  License  

Petition — Retroactive  License 

Petition — Refusing  Maintenance  Fee 

Petition — Refusing  Maintenance  Fee — Expired  Patent  

Petition — Interference 

Petition — Reconsider  Interference  

Petition— Late  Filing  of  Interference 

Petition — Correction  of  Inventorship  

Petition— Refusal  to  Publish  SIR  

Petition — For  Assignment 

Petition — For  Application 
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APPENDIX  A— COMPARISON  OF  PRIOR  AND  NEW  REDUCED  FEE  AMOUNTS— Continued 


37  CFR  Sec. 


1.17(i)  

1.17(i)  

1.17(i)  

1-17(i)  

1-17(i)  

1.17(i)  

1-17{i)  

1.17(i)  

1-17(0  

1-1 7{i)  

1-17(i)  

1-170)  

1-17(k)  

1-17(1)  

1-17(1)  

1.17(m)  

1.1 7(m)  

1-17(n)  

1-17(0)  

1-1 7(p) .:. 

1.1 7(q)  

1-17(q)  

1.17(q)  

1.17(r) 

1.17(r) 

1-17(s)  

1-17(s)  

1.18(a) 

1.18(a)  

1.18(b)  

1.18(b)  

1.18(c)  

1.18(c)  

1.19(a)(1)(l)  . 

1.19(a)(1)(ii)  . 

1.19(a)(1)(lii) 

1-1 9(a)(2) 

1.19(a)(3)(l)  . 

1.19(b)(1)(l)  . 

1.19(b)(1)(ii)  . 

1-19(b)(2) 

1-1 9(b)(3) 

1-1 9(b)(4) 

1.19(c)  ...^ 

1.19(d)  

1.19(e)  

1-19(0  

1-19(g)  

1.19(h)  

1.20(a)  

1.20(c)  

1.20(d)  

1.20(d)  

1.20(e)  

1.20(e)  

1.20(f)  

1.20(f)  

1 -20(g)  

1-20(9)  

1.20(h)  

1.20(h)  

1-20(l)(1) 

1-20(i)(2) 

1-20(j)(1) 

1-2O0)(2) 

1-20(j)(3) 

1.21(a)(1)(j)  ... 
1.21(a)(1)(li)... 
1-21  (a)(2) 


Description 


Petition — Late  Priority  Papers 

Petition— Suspend  Action 1.1."!."!!!!."!!!..!!!!."!!!!! 

Petition — Divisional  Reissues  to  Issue  Separately 

Petition — For  Interference  Agreement  

Petition — Amendment  After  Issue  

Petition— Withdrawal  After  Issue !!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Petition — Defer  Issue  

Petition— Issue  to  Assignee  

Petition— Accord  a  Filing  Date  Under  §1.53  ....!!!!!.!!!!!!!!..!!!!!!! 
Petition— Accord  a  Filing  Date  Under  §1.62 

Petition — Make  Application  Special  

Petition— PuWk:  Use  Proceeding  !!!!!!!!!!!!!!!!!! 

Non-English  Specification  !!!!!!" 

Petition— Revive  Abandoned  AppI  !!!!!.!!!!!!!!!!!!.!!!!!! 

Petition— Revive  Atandoned  AppI.  (Small  Entity)  ..!!!!!!!!!!!!!!!!!!!!! 

Petition— Revive  Unintentionally  Abandoned  AppI  !!!!!!!!!!!!! 

Petition— Revive  Unintent  Abandoned  AppI.  (Small  Entity)  !!!!!!!!! 

SIR — Prior  to  Examiner's  Action  

SIR — After  Examiner's  Action  

Submission  of  an  Information  Disclosure  Statement  (§  1 .97)  ..!!!! 

Petition — Correction  of  Inventorship  (Prov.  App.) 

Petition — Accord  a  filing  date  (Prov.  App.)  !!!!!!!!!!!!!!!! 

Petition— Entry  of  submission  after  final  rejection  (Prov.  App.)  !!! 

Filing  a  submission  after  final  rejection  (1.129(a)) 

Filing  a  submission  after  final  rejection  (1.129(a))  (Small  Entity) 

Per  add'l  invention  to  be  examined  (1.129(b))  

Per  add'l  invention  to  be  examined  (1.129(b))  (Small  Entity) 

Issue  Fee 

Issue  Fee  (Small  Entity) !!!!!!!!!!!!!!!!!!!!!!!!!.! 

Design  Issue  Fee  !!!.!..!!!!!! 

Design  Issue  Fee  (Small  Entity)  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.!!!. 

Plant  Issue  Fee  "" 

Plant  Issue  Fee  (Small  Entity)  !!!!!!!!!! 

Copy  of  Patent !.!!!!!!!!!!!!!!!!!!! 

Patent  Copy— Overnight  delivery  to  PTO  Box  or  overnight  fax 

Patent  Copy  Ordered  by  Expedited  Mail  or  Fax— Exp.  service 
Plant  Patent  Copy  

Copy  of  Utility  Patent  or  SIR  in  Color ...!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Certified  Copy  of  Patent  Application  as  Filed  !!!!!!!!!!!!!!!! 

Certified  Copy  of  Patent  Application  as  Filed,  Expedited 

Cert  or  Uncert  Copy  of  Patent-Related  File  Wrapper/Contents 

Cert,  or  Uncert.  Copies  of  Office  Records,  per  Docurrent 

For  Assignment  Records,  Abstract  of  Title  and  Certification 
Library  Sen/ice  

List  of  Patents  in  Sutxiass !!!!!!!!.!!!!!!!!!!!!!!!!!!!!!!!! 

Uncertified  Statement-Status  of  Maintenance  Fee  Payrnent 

Copy  of  Non-U.S.  Patent  Document 

Comparing  and  Certifying  Copies,  Per  Document,  Per  Copy 

Duplicate  or  Corrected  Filing  Receipt 

Certificate  of  Correction  " 

Reexamination '      

Statutory  Disclaimer  !!!!!!!!!!!! " 

Statutory  Disclaimer  (Small  Entity)  !!!!!!!!!!!!!! 

Maintenance  Fee— 3.5  Years  

Maintenance  Fee— 3.5  Years  (Small  Entity)  !!!!!!!!!!!!!!."! 

Maintenance  Fee — 7.5  Years  

Maintenance  Fee— 7.5  Years  (Small  Entity)  .!!!.!!!!!! 

Maintenance  Fee— 1 1 .5  Years  

Maintenance  Fee— 1 1 .5  Years  (Small  Entity)  !!!!!!!!!!!!!!!!!!!!!! 

Surcharge— Maintenance  Fee— 6  Months !!!! ! 

Surcharge— Maintenance  Fee— 6  Months  (Small  Entity  !!!!!!!!!!!!! 

Surcharge— Maintenance  After  Expiration— Unavoidable  

Surcharge— Maintenance  After  Expiration— Unintentional 

Extension  of  Term  of  Patent  Under  1.740 

Initial  Application  for  Interim  Extension  Under  1.790  !!!!!!!!!!! 

Subsequent  Application  for  Interim  Extension  Under  1790 

Application  Fee  (non-refundable)  

Registration  examination  fee 

Registration  to  Practice  !!!! 


Indicates  fees  remain  at 
FY  1998  anwunt 


FY  1998 


130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
1,510 
130 
110 
55 
1,320 
660 
920 
1.840 
240 
50 
50 
50 
790 
395 
790 
395 
1,320 
660 
450 
225 
670 
335 
3 
6 
25 
15 
25 
15 
30 
150 
25 
25 
50 
3 
10 
25 
25 
25 
100 
2,520 
110 
55 
1,050 
525 
2,100 
1,050 
3,160 
1,580 
130 
65 
700 
1,640 
1,120 
420 
220 
40 
310 
100 


FY  1999 


1,210 
605 


760 
380 
760 
380 
1,210 
605 
430 
215 
580 
290 


940 

470 

1.900 

950 

2,910 

1,455 


les  remain  at 
B  anx)unt 

FY  1999 


1.210 
605 


760 
380 
760 
380 
1,210 
605 
430 
215 
580 
290 


940 

470 

1.900 

950 

2,910 

1,455 
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Appendix  A.— Comparison  of  Prior  and  New  Reduced  Fee  Amounts — Continued 


37  CFR  Sec. 


h^1  (a)(3) 

1-21  (a)(4) 

1.21(a)(4) 

121  (a)(5) 

11.21  (a)(6)(i)  ... 
11.21  (a)(6)(ll)  ... 

11.21(b)(1) 

1.21(b)(2) 

1.21  (b)(3) 

<.21(c)  

t21(d)  

t21(e)  

121  (g)  

i21(h)  

i21(i)  

Um 

■21  (k)  

.21  (k)  

.21(1)  

.21(m)  

1-21(n)  

1.21(0) 

1.24  

1.296  

1.445(a)(1)  .... 

1.445(a)(2)(i) 

1.445(a)(2)(ii) 

1.445(a)(3) 

1.482(a)(1)(i) 
1.482(a)(1)(ii) 
1.482(a)(2)(i) 
1.482(a)(2)(ii) 
1.492(a)(1)  .... 
1.492(a)(1)  .... 
t.492(a)(2)  .... 
1.492(a)(2)  .... 
1.492(a)(3)  .... 
1.492(a)(3)  .... 
1.492(a)(4)  .... 
1.492(a)(4)  .... 
1.492(a)(5)  .... 
1.492(a)(5)  .... 

1.492(b)  

1.492(b)  

1. 492(c)  

i. 492(c)  

1.492(d)  

^. 492(d)  

1.492(e)  

1.492(e)  

1.492(0  

2.6(a)(1)  

2.6(a)(2) 

2.6(a)(3) 

2.6(a)(4) 

2.6(a)(5) 

2.6(a)(6) 

2-6(a)(7) 

2.6(a)(8) 

2.6(a)(9) 

2.6(a)(10) 

2.6(a)(1l) 

2.6(a)(12) 

2.6(a)(13) 

2.6(a)(14) 

2.6(a)(15) 

2.6(a)(16) 

2.6(a)(17) 

e-6(a)(18) 


Description 


Reinstatement  to  Practice  .^. 

Certificate  of  Good  Standing .'. 

Certificate  of  Good  Standing,  Suitable  Framing  

Review  of  Decision  of  Director,  OED .*. 

Regrading  of  A.M.  section  (PTO  Practice  and  Procedure .■; 

Regrading  of  P.M.  section  (Claim  Drafting)  

Establish  Deposit  Account  

Service  Charge  Below  Minimum  Balance 

Service  Charge  Bekjw  Minimum  Balance 

Filing  a  Disclosure  Document  

Box  Rental 

International  Type  Search  Report  

Self-Service  Copy  Charge 

Recording  Patent  Property  

Publication  in  the  OG  

Labor  Charges  for  Services  

Unspecified  Other  Services 

Terminal  Use  APS-CSIR  (per  hour) 

Retaining  abandoned  application 

Processing  Returned  Checks 

Handling  Fee — Incomplete  Application  

Terminal  Use  APS-TEXT  

Coupons  for  Patent  and  Trademark  Copies 

Handling  Fee— Withdrawal  SIR  

Transmittal  Fee  

PCT  Search  Fee— Prior  U.S.  Application  

PCT  Search  Fee — No  U.S.  Application  

Supplemental  Search  

Preliminary  Exam  Fee 

Preliminary  Exam  Fee 

Additional  Invention  

Additional  Invention  

Preliminary  Examining  Authority  

Preliminary  Examining  Authority  (Small  Entity)  

Searching  Authority  

Searching  Authority  (Small  Entity)  

PTO  Not  ISA  nor  IPEA 

PTO  Not  ISA  nor  IPEA  (Small  Entity) 

Claims— IPEA 

Claims— IPEA  (Small  Entity)  

Filing  with  EPO/JPO  Search  Report 

Filing  with  EPO/JPO  Search  Report  (Small  Entity)  

Claims — Extra  Individual  (Over  3) * 

Claims— Extra  Individual  (Over  3)  (Small  Entity) 

Claims— Extra  Total  (Over  20)  

Claims— Extra  Total  (Over  20)  (Small  Entity)  -• 

Claims — Multiple  Dependents  

Claims— Multiple  Dependents  (Small  Entity)  

Surcharge  

Surcharge  (Small  Entity)  

English  Translation — After  20  Months  

Application  for  Registration,  Per  Class  

Amendment  to  Allege  Use,  Per  Class  

Statement  of  Use,  Per  Class  

Extenskjn  for  Filing  Statement  of  Use.  Per  Class  , 

Application  for  Renewal,  Per  Class 

Surcharge  for  Late  Renewal,  Per  Class  

Publication  of  Mark  Under  §  12(c),  Per  Class 

Issuing  New  Certificate  of  Registratron 

Certificate  of  Correction  of  Registrant's  En-or 

Filing  Disclaimer  to  Registration  

Filing  Amendment  to  Registration 

Filing  Affidavit  Under  Section  8,  Per  Class 

Filing  Affidavit  Under  Section  15,  Per  Class 

Filing  Affidavit  Under  Sections  8  &  15.  Per  Class  

Petitions  to  the  Commissioner  

Petition  to  Cancel,  Per  Class  * 

Notice  of  Opposition,  Per  Class 

Ex  Parte  Appeal  to  the  TTAB.  Per  Class 


Indcates  fees  remain  at 
FY  1998  amount 


FY  1998 


40 

10 

20 

130 

230 

540 

10 

325 

25 

10 

50 

40 

25 

40 

25 

40 

(') 

50 

130 

50 

130 

40 

3 

130 

240 

450 

700 

210 

490 

750 

140 

270 

720 

360 

790 

395 

1.070 

535 

98 

49 

930 

465 

82 

41 

22 

11 

270 

135 

130 

65 

130 

245 

100 

100 

100 

300 

100 

100 

100 

100 

100 

100 

100 

100 

200 

100 

200 

200 

100 


FY  1999 


230 


670 

335 

760 

380 

970 

485 

96 

48 

840 

420 

78 

39 

18 

9 

260 

130 
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37  CFR  Sec. 


Description 


Indicates  fees  remain  at 
FY  1998  amount 


2.6(a)(19) 

2.6(b)(1)(i)  .... 
2.6(b)(1)(ii)  .... 
2.6(b)(1)(ii)  .... 
2.6(b)(2){i)  .... 
2.6(b)(2)(li)  .... 

2.6(b)(3) 

2.6(b)(4)(l)  .... 
2.6(b)(4)(ii)  .... 

2.6(b)(5) 

2.6(b)(6) 

2.6(b)(6) 

2.6(b)(7) 

2.6(b)(8) 

2.6(b)(9) 

2.6(b)(10) 

2.6(b)(n) 

'  Actual  cost 


Dividing  an  Application,  Per  New  Application  Created 

Copy  ol  Registered  Mark  

Copy  of  Registered  Mark,  overnight  delivery  to  PTO  box  or  fax 

Copy  of  Reg.  Mark  Ordered  Via  Exp.  Mail  or  Fax,  Exp.  Svc 

Certified  Copy  of  TM  Application  as  Filed  

Certified  Copy  of  TM  Appllcatwn  as  Filed,  Expedited  
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BILUNQ  CODE  3610-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SC-21-1;  SC-23-1-«832a;  FRL-«197-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  South  Carolina: 
Approval  of  Revisions  to  the  South 
Carolina  SIP  Regarding  Volatile 
Organic  Compounds  (VOC)  Definition 
Adoptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  South  Carolina  State 
Implementation  Plan  (SIP)  which  were 
submitted  to  EPA  by  South  Carolina, 
through  the  South  Carolina  Department 
of  Health  and  Environmental  Control 
(SCDHEC),  on  June  6,  1989,  and 
September  27,  1990.  The  EPA  is 
approving  the  revisions  and  adoptions 
of  general  definitions  to  the  South 
Carolina  regulation  62.1  Definitions, 
Permit  Requirements,  and  Emission 
Inventory. 

DATES:  This  final  rule  is  effective 
February  8,  1999  unless  adverse  or 
critical  comments  are  received  by 
January  7, 1999.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy  B. 


Terry  at  the  Environmental  Protection 
Agency,  Region  4,  Air  Planning  Branch. 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Copies  of  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  South  Carolina  files  21-1,  and 
23-1.  The  Region  4  office  may  have 
additional  background  documents  not 
available  at  the  other  locations. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW, 

Washington,  DC  20460. 
Envirorunental  Protection  Agency, 

Region  4  Air  Planning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303. 
South  Carolina  Department  of  Health 

and  Environmental  Control  2600  Bull 

Street,  Columbia,  South  Carolina 

29201-1708. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry  at  (404)  562-9032. 
SUPPLEMENTARY  INFORMATION:  On  June  6, 
1989  and  September  27,  1990,  the  State 
of  South  Carolina  submitted  revisions  to 
the  South  Carolina  SIP.  The  revisions 
include  modifications  to  existing 
definitions  and  additions  of  new 
definitions.  EPA  is  approving  the 
revisions  described  herein  as  listed  in 
regulation  62.1  Definitions,  Permit 
Requirements  and  Emission  Inventory. 

South  Carolina  adopted  these 
revisions  into  the  South  Carolina  State 
Implementation  Plan  to  adequately 


define  words  that  are  used  throughout 
the  SIP.  EPA  is  approving  the  following 
new  definitions  because  they  are 
consistent  with  EPA  requirements: 

•  Afterburner. 

•  Air  curtain  incinerator. 

•  Boiler. 

•  Chemotherapeutic  waste. 

•  "Continuous  program  of  physical 
on-site  construction." 

•  Crematory  incinerator. 

•  Hazardous  waste. 

•  Hazardous  waste  fuel. 

•  Hazardous  waste  incinerator. 

•  Industrial  boiler. 

•  Industrial  furnace. 

•  Industrial  incinerator. 

•  "In  existence." 

•  Infectious  waste. 

•  Medical  waste. 

•  Medical  waste  incinerator. 

•  Medical  waste  incinerator  facility. 

•  Multiple-chamber  incinerator. 

•  Municipal  incinerator. 

•  Municipal  waste. 

•  Non-industrial  boiler. 

•  Non-industrial  furnace. 

•  Non-spec  oil. 

•  Retail  business  type  incinerator. 

•  Sludge  incinerator. 

•  Substantial  loss. 

•  Used  oil. 

•  Utility  boiler. 

•  Virgin  fuel. 

•  Waste. 

•  Waste  fuel. 

South  Carolina  amended  their  state 
definition  for  incinerator  to  be  more 
consistent  with  the  EPA  requirements. 

Final  Action 

The  EPA  is  approving  the 
aforementioned  revisions  contained  in 
the  State's  June  6, 1989  and  September 
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27,  1990,  submittals  because  they  are 
compatible  with  the  requirements  set 
forth  in  the  Clean  Air  Act  amendments 
of  1990. 

The  EPA  is  pubUshing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  8, 1999 
unless,  by  January  7,  1999,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  8, 
1999. 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
South  Carolina's  audit  privilege  and 
penalty  immunity  law  S.C.  code  ann. 
4587-57-10  et.  seq.  (Supp.  1996)  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  South  Carolina's  audit  privilege 
and  immunity  law.  A  state  audit 
privilege  and  immunity  law  can  affect 
only  state  enforcement  and  cannot  have 
any  impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  imder  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review". 


B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
goverimients,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  thc 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
coram  luii  ties." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the<^lean  Air  Act  do  not  create  any  new- 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
reliltionship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
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("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubHcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 

Air  Pollution  Control  Regulations  for  South 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Lead.  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  23, 1998. 
A.  Stanley  Meibur^. 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.G.  7401-7671q. 

Subpart  PP— South  Carolina 

2.  In  Section  52.2120.  the  entry  for 
Regulation  number  62.1  Section  I 
Definitions  in  the  "EPA  Approved 
South  Carolina  Regulations"  table  in 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  52.21 20    Identification  of  plan. 

»         «         «         «         * 

(c)  EPA  approved  regulations. 

Carolina 


State  citation 


Title/subject 


State  effective     EPA  approval 
date  date 


Federal  reg- 
ister notice 


Regulation  No.  62.1 


Definitions.  Permits  Requirements,  and  Emissions  Inventory 


Section  I  Definitions 


5/25/90 


2/8/99 


[PR  Doc.  98-32341  Filed  12-7-98;  8:45  ami 
BILUNO  CODE  W40-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-102-10e-9903a;  FRL-6192-1I 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  The  Commonwealdi  of 
Kentucky,  through  the  Kentucky  Natural 
Resources  and  Envirorunental 


Protection  Cabinet  (KNREPC),  submitted 
to  EPA  on  February  3.  1998.  revisions  to 
the  Kentucky  State  Implementation  Plan 
(SIP)  adding  Stage  II  controls  at  certain 
gasoline  dispensing  facilities. 
Subsequently,  on  September  11,  1998. 
the  Commonwealth  submitted  the  15 
Percent  Volatile  Organic  Compound 
(VCK:)  Reduction  Plan  (15  Percent  Plan) 
and  the  Vehicle  Inspection  and 
Maintenance  (I/M)  program. 

EPA  is  approving  the  Kentucky  15 
Percent  Plan,  the  I/M  program  and  the 
1990  baseline  emissions  inventory.  The 
adoption  of  a  15  Percent  Plan,  an  I/M 
program,  and  a  baseline  emissions 
inventory  are  required  by  the  1990 
Clean  Air  Act  Amendments  for  the 
Northern  Kentucky  Counties  of  Boone, 
Campbell,  and  Kenton  which  are  a  part 
of  the  Cincinnati-Hamilton  moderate 


nonattainment  area  for  the  one-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  In  addition,  in  this 
document.  EPA  is  approving  the 
revisions  to  the  Kentucky  SIP  for  the 
implementation  of  the  rule  regarding 
Stage  n  control  at  gasoline  dispensing 
facilities  and  revisions  to  the  existing 
open  burning  rule  which  provide  a 
portion  of  the  VOC  emission  reductions 
included  in  the  15  Percent  Plan. 

DATES:  This  direct  final  rule  is  effective 
on  February  8,  1999  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  January  7.  1999.  If  adverse 
comment  is  received.  EPA  v«ll  publish 
a  Umely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 
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ADDRESSES:  All  comments  should  be 
addressed  to  Randy  Terry  at  the 
Environmental  Protection  Agency, 
Region  4,  Air  Pesticides  and  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street.  SW,  Atlanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  docimients 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
KY-102-106-9903.  The  Region  4  Office 
may  have  additional  background 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Pesticides  &  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street.  SW,  Atlanta, 
Georgia  30303. 

Commonwealth  of  Kentucky,  Natural 
Resources  and  Environmental 
Protection  Cabinet.  803  Schenkel  Lane, 
Frankfort.  Kentucky  40601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry  at  404/562-9032.  or  Karla 
McCorkle  at  404/562-9043.  For 
additional  information  concerning  the 
Inspection/Maintenance  Program 
contact  Dale  Aspy  at  404/562-9041. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  1990,  the  President 
signed  into  law  the  Clean  Air  Act 
Amendments  of  1990.  The  Clean  Air 
Act  as  amended  in  1990  (CAA)  includes 
new  requirements  for  the  improvement 
of  air  quality  in  nonattainment  areas  for 
the  ozone  NAAQS.  Under  section  181(a) 
of  the  CAA,  nonattainment  areas  were 
categorized  by  the  severity  of  the  area's 
ozone  problem,  and  progressively  more 
stringent  control  measures  were 
required  for  each  category  of  higher 
ozone  concentrations.  The  EPA.  in 
response  to  requirements  of  the  CAA. 
designated  the  Cincinnati  area  as  a 
moderate  interstate  ozone 
nonattainment  area.  This  designation 
includes  the  Northern  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton  and  the  Ohio  Counties  of 
Hamilton,  Warren.  Butler,  and 
Clermont.  The  basis  for  classifying  an 
area  in  a  specific  category  was  the 
ambient  air  quality  data  obtained  in  the 
three  year  period  1987-1989.  The  CAA 
requires  states  to  submit  revisions  to  the 
SIP  that  include  a  plan  for  reducing 


emissions  of  VOCs  by  15  percent  from 
the  1990  Adjusted  Base  Year  Emissions 
Inventory.  The  15  Percent  Plan  was 
required  by  the  CAA  to  be  effective  for 
the  1996  ozone  season  (April  1  through 
October  30).  The  CAA  delineates  in 
section  182  the  SIP  requirements  for 
ozone  nonattainment  areas  based  on 
their  classifications. 

Kentucky  submitted  a  plan  in 
November  1993.  to  achieve  the  15 
percent  emission  reduction  and 
subsequently  revised  and  resubmitted 
the  plan  in  March  1994.  By  the  end  of 
the  1994  ozone  season,  air  quality 
monitoring  data  for  the  entire  Cincinnati 
area  showed  attainment  of  the  NAAQS 
for  ozone  and  both  Ohio  and  Kentucky 
requested  redesignation  of  the 
respective  portions  of  the  area  to 
attainment.  On  February  22. 1995.  EPA 
Region  4  responded  to  an  inquiry  from 
Kentucky,  and  stated  that  if  an  area  had 
reached  attainment  without  the 
implementation  of  the  emission 
reduction  programs  outlined  in  the 
proposed  15  percent  emission  reduction 
program,  then  those  programs  need  not 
be  implemented  unless  necessary  to 
offset  growth  of  emissions  in  future 
years.  On  June  29.  1995.  in  a  letter 
signed  by  the  Secretary  of  the  KNREPC, 
the  Commonwealth  requested  that  EPA 
take  no  further  action  on  Kentucky's 
proposed  15  Percent  Plan  for  Nordiem 
Kentucky.  A  subsequent  violation  of  the 
NAAQS  for  ozone  in  1995  in  the 
nonattainment  area  prompted  the  EPA 
to  deny  Kentucky's  request  to 
redesignate  the  area  to  attainment, 
thereby  making  the  15  Percent  Plan 
again  an  applicable  requirement  for  the 
area.  On  September  11.  1998,  the 
KNREPC  submitted  a  revision  to  the 
Kentucky  SIP  for  reducing  the  emissions 
of  VOCs  by  15  percent  in  the  Northern 
Kentucky  portion  of  the  Cincinnati- 
Hamilton  area. 

The  CAA  also  included  limitations  on 
the  credibility  of  certain  types  of 
reductions.  Specifically,  a  state  cannot 
take  credit  for  reductions  achieved  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  measures  promulgated  prior  to 
1990,  or  for  reductions  resulting  from 
requirements  to  lower  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  promulgated 
prior  to  1990  or  required  under  section 
211(h)  of  the  CAA.  Furthermore,  the 
CAA  does  not  allow  credit  for 
corrections  to  motor  vehicle  I/M 
Programs  or  Reasonably  Available 
Control  Technology  (RACT)  rules  as 
these  programs  were  required  prior  to 
1990. 


1990  Baseline  Emissions  Inventory 

In  this  action,  the  EPA  is  approving 
the  1990  baseline  emissions  inventory 
for  the  Northern  Kentucky  portion  of  the 
Cincinnati-Hamilton  ozone 
nonattainment  area.  This  inventory 
satisfies  the  requirements  of  section 
182(a)(1)  of  the  CAA.  Detailed 
information  on  the  emissions 
calculations  can  be  obtained  at  the 
Regional  Office  address  above.  The 
following  table  is  a  summary  of  the 
baseline  emissions  inventory. 


Cincinnati  1990  Baseline  Emissions 
Inventory 

(Tons/day) 

Source  category 

1990 
emissions 
(tons  per 

day) 

Percent 

of  total 

VOC 

emissions 

Point  Sources  

3.90 
13.20 
17.54 

8.60 
26.75 

5  57 

Area  Sources  

18.86 

Mobile  Sources  

Non-Higtiway  Mobile 

sources  

Biogenic  Emissions  ... 

25.06 

12.29 
38.22 

Total  

69.99 

100.0 

The  adjusted  base  year  inventory 
requires  exclusion  of  emission 
reductions  that  would  occur  by  1996  as 
a  result  of  the  FMVCP  and  the  RVP 
promulgated  prior  to  1990.  The 
following  table  is  a  summary  of  the 
adjusted  base  year  inventory. 

Cincinnati  1990  Adjusted  Baseline 
Inventory 

(Tons/day) 


Source  category 

1990 
base  year 
emissions 

(TPD) 

1990  ad- 
justed 

emissions 
(TPD) 

Point  Sources 

3.90 
13.20 
17.54 

8.60 
43.24 

3.9 

Area  Sources         . . . 

12.6 

Mobile  Sources  

Non-Highway  Mobile 

sources 

Total  

13.9 

8.6 
39.0 

1990,Rate-of-Progress  Inventory 

The  Rate-of-Progress  Inventory  is 
comprised  of  the  anthropogenic 
stationary  (point  and  area)  and  mobile 
sources  in  the  nonattainment  area  with 
all  biogenic  emissions  removed  from  the 
baseline  inventory.  The  following  table 
is  a  summary  of  the  Rate-of-Progress 
baseline  inventor}'. 
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Cincinnati  1990  Rate-of-Progress 
Baseline 

(Tons/day) 


Source  category 

1990 
eiDissions 
(tons  per 

day) 

Percent 

of  total 

VOC 

emissions 

Point  Sources 

3.90 
13.20 
17.54 

8.60 

90 

Area  Sources  

305 

Mobile  Sources  

Non-Highway  Mobile 
sources 

40.6 
19.8 

Total  

43.24 

100.0 

15  Percent  Plan 

The  Commonwealth  of  Kentucky 
submitted  a  15  Percent  Flan  for  the 
Northern  Kentucky  portion  of  the 
nonattainment  area  on  September  1 1 , 
1998.  This  submittal  is  required  in 
section  182(b)(2)  in  order  to 
demonstrate  reasonable  further  progress 
toward  attainment  of  the  NAAQS  for 
ozone.  The  CAA  required  moderate 
ozone  nonattainment  areas  to  submit  a 
plan  by  November  15,  1993,  and  to 
attain  the  ozone  NAAQS  by  1999.  In 
order  to  demonstrate  progress,  the  area 
must  achieve  actual  VOC  emission 
reductions  of  at  least  15  percent  from 
the  baseline  and  account  for  growth 
during  the  first  six  years  after  enactment 


of  the  CAA.  The  15  percent  reduction 
must  be  based  on  a  decrease  firom  the 
1990  baseline  emissions,  excluding 
emissions  from  other  reductions 
programs  and  emission  sources  outside 
the  nonattainment  area. 

Creditable  15%  Reduction 

The  adjusted  base  year  inventory  of 
39.0  tons/day  is  multiplied  by  0.15  to 
calculate  the  creditable  15  percent 
reduction  in  tons/day.  Kentucky  needs 
a  reduction  of  5.85  tons/day  to  obtain 
the  creditable  15  percent  reduction. 

Total  Expected  Reductions  by  1999 

The  total  expected  reductions  by  1999 
include  the  required  15  percent  (5.85 
tons/day),  the  reductions  from  FMCVP 
and  RVP  (3.65  tons/day),  and  the 
reductions  from  the  I/M  program  (0.55 
tons/day).  Kentucky  expects  to  have  a 
total  of  10.05  tons/day  of  reductions  by 
1999. 

Target  Level  Emissions  for  1999 

To  calculate  the  1999  target  emissions 
level,  the  total  expected  reductions 
(10.05  tons/day)  are  subtracted  from  the 
1990  Rate-of-Progress  baseline  inventory 
(43.24  tons/day)  for  the  Cincinnati 
nonattainment  area.  The  resuUing  1999 
target  level  emissions  are  33.19  tons/ 
day. 


.Reductions  Needed  by  1999  to  Achieve 
15  Percent  Emission  Reduction 
Accounting  for  Growth 

The  reductions  needed  to  achieve  15 
percent  net  growrth  are  determined  by 
subtracting  the  target  level  emissions 
(33.19  tons/day)  from  the  1999 
estimated  emissions  (41.53  tons/day) 
giving  a  total  of  8.34  tons/day  in 
additional  reductions  needed. 

Reductions  Required  by  1999 

In  order  to  meet  the  target  level 
required  for  1999,  Kentucky  must 
reduce  VOC  emissions  by  an  additional 
8.34  tons/day.  The  1990  Rate-of- 
Progress  Baseline  Inventory  is  the  base 
inventory  from  which  the  15  percent 
reduction  on  existing  sources  and  the 
reduction  from  growrth  by  1999  must  be 
calculated  to  meet  requirements  of  the 
CAA. 

The  following  is  a  summary  of  the 
reductions  Kentucky  will  obtain  to  meet 
this  requirement  and  the  projected 
emissions  for  1999.  The  projected 
emissions  for  1999  have  been  calculated 
by  applying  the  control  measures 
discussed  below  to  the  1999  estimated 
emissions.  More  detailed  information 
can  be  found  in  the  Technical  Support 
Document  (TSD)  located  at  the  Regional 
EPA  address  listed  above. 


Anticipated  Emissions  After  Plan  Implementation 


Source  category 


Point  Sources 

Area  Sources 

Mobile  Sources 

Non-HigtTway  Mobile  Sources 

Total  


1999  pro- 
jected emis- 
sions 


3.28 
13.62 
15.25 

9.38 


41.53 


Anticipated 
emissions 
after  plan 


3.09 

11.13 

9.94 

9.17 


33.33 


Tons  re- 
duced 


0.19 
2.49 
5.31 
0.21 


Products.  Cr 
can  be  utiliz 


8.20 


The  1999  Target  Level  Emissions  are 
33.19  tons/day.  The  1999  Projected 
Emissions  after  plan  implementation  are 
33.33  tons/day,  which  provides  a  15 
percent  emission  reduction. 

Control  Strategies 

Point  Source  Control  Measures 

Point  Source  Rule  Effectiveness 
Improvements 

Kentucky  documented  that  creditable 
reductions  of  VOC  emissions  have 
occurred  since  1990  due  to  facilities  that 
improved  technology  and  ceased 
operation.  Additionally,  the  Cabinet 
implemented  a  program  to  increase  the 
rule  effectiveness  of  emission  controls  at 
facilities  within  this  region  from  the 
default  80  to  95  percent.  This  program 


increased  ft^uency  of  inspections  at 
point  source  facilities  to  improve  the 
existing  emission  controls.  The 
increased  inspections  are  expected  to 
account  for  a  0.19  tons/ day  reduction 
from  point  sources.  The  projected 
inventory  for  1999  shows  emissions  of 
3.28  tons/day.  Documentation  of  these 
projected  emission  reductions  are 
included  in  the  Technical  Support 
Document  (TSD). 

Area  Source  Control  Measures 

Stage  I  Vapor  Control — Increased  Rule 
Effectiveness 

Kentucky  implemented  a  program  to 
increase  the  rule  effectiveness  of  the 
Stage  I  gasoline  vapor  control  program. 
This  program  increased  the  frequency  of 
inspections  at  gasoline  facilities  to 


guarantee  that  State  I  vapor  controls 
work  properly.  The  program  is  projected 
to  increase  the  rule  effectiveness  of 
Stage  I  controls  irom  the  default  80  to 
95  percent,  and  create  an  emissions 
reduction  of  0.57  tons/day. 
Documentation  of  how  the  projected 
emission  reductions  were  calculated  is 
included  in  the  TSD. 

Architectural  Coatings.  Traffic  Paints, 
Auto  Body  Refinishing,  and 
Commercial/Consumer  Products 

The  EPA  has  determined  that 
implemented  or  forthcoming  federal 
guidance  or  regulation  will  reduce  the 
amount  of  VOC  emissions  from 
Architectural  and  Industrial 
Maintenance  Coatings,  Auto  Body 
Refinishing,  and  Commercial  Consumer 
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Products.  Credit  for  these  reductions 
can  be  utilized  by  state  and  local 
agencies  in  developing  plans  to  achieve 
the  15  percent  VOC  emission  reduction. 
The  amount  of  reduction  wrhich  can  be 
assumed  in  the  plan  is  20  percent  for 
application  of  architectural  coatings,  27 
percent  from  auto  body  refmishing,  and 
20  percent  from  Consumer  Commercial 
Products.  The  emission  reduction  from 
these  area  source  programs  will  result  in 
1.59  tons/day  reduction.  The  guidance 
and  equations  used  in  these  reductions 
calculations  are  included  in  the  TSD. 

Open  Burning 

On  February  3,  1998,  the  KNREPC, 
submitted  revisions  to  rule  401  KAR 
63:005  Open  burning  for  adoption  into 
the  Kentucky  SIP. 

Section  1-2 — The  order  of  Section  1 
Applicability  and  Section  2  Definitions 
was  changed  to  Section  1  Definitions 
and  Section  2  Applicability. 

Section  1 — A  reference  to  401  KAR 
63:001  for  terms  not  defined  in  this 
section  was  added. 

Section  1(3) — The  definition  of  "Open 
burning"  was  amended  for  clarity  to 
include  the  burning  of  any  matter 
without  an  approved  bum  chamber  with 
a  stack  or  chimney  and  approved 
control  devices  as  open  burning. 

Section  1(4) — The  definition  of 
"priority  I  Region"  was  added  for  region 
classification  according  to  Priority  I  in 
401  KAR  50:020  Appendix  A. 

Section  2 — A  statement  was  added 
that  applies  to  all  open  burning  that  is 
not  subject  to  another  regulation  in  401 
KAR  Chapters  50  and  65. 

Section  3 — Various  word  structure 
changes  were  made  to  add  clarity. 

Section  4 — The  revised  restrictions  for 
the  three  Northern  Kentucky  counties 
exceed  those  that  apply  to  the 
remainder  of  the  Commonwealth,  and 
will  be  in  effect  from  May  through 
September  on  an  armual  basis. 
Previously  allowed  activities  which 
these  amendments  will  prohibit  during 
the  specified  time  period  include: 

•  Fires  set  for  cooking  of  food  for 
human  consumption, 

•  Fires  set  for  prevention  of  fire 
hazard,  including  disposal  of  dangerous 
materials  if  there  is  no  safe  alternative, 

•  Fires  set  for  instruction  and  training 
in  the  methods  of  fire  fighting, 

•  Fires  set  for  recognized  agricultural, 
silvicultural,  range,  and  wildlife 
management, 

•  Fires  set  to  dispose  of  accidental 
spills  and  the  disposal  of  absorbent 
material  used  in  their  removal,  and 

•  Fires  set  for  recreational  and 
ceremonial  purposes. 

The  restriction  of  burning  activities  in 
ozone  nonattainment  areas  and  ozone 


maintenance  areas  during  the  peak 
ozone  season  will  result  in  a  reduction 
of  volatile  organic  compound  emissions. 
The  emission  reduction  credit  taken  for 
these  rule  modifications  was  0.90  tons 
per  day.  Emissions  calculations  for  this 
reduction  are  included  in  the  TSD. 

Mobile  Sources 

Inspection/Maintenance  (I/M)  Program 
Background 

The  CAA  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(b)(4)  of  the  CAA  requires  moderate 
ozone  nonattainment  areas  to  develop 
and  implement  a  basic  I/M  program. 
Additionally,  section  182(a)(2)(B)  of  the 
CAA  directed  EPA  to  publish  updated 
guidance  for  state  I/M  programs,  taking 
into  consideration  findings  of  the 
Administrator's  audits  and 
investigations  of  these  programs.  EPA 
promulgated  I/M  regulations  on 
November  5, 1992  (57  FR  52950, 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  51.350-51.373). 

The  I/M  regulation  establishes 
minimum  performance  standards  for  1/ 
M  programs  as  well  as  requirements  for 
the  following:  network  type  and 
program  evaluation;  adequate  tools  and 
resources;  test  frequency  and 
convenience;  vehicle  coverage;  test 
procedures  and  standards;  test 
equipment;  quality  control;  waivers  and 
compliance  via  diagnostic  inspection; 
motorist  compliance  enforcement; 
motorist  compliance  enforcement 
program  oversight;  quality  assurance; 
enforcement  against  contractors, 
stations  and  inspectors;  data  collection; 
data  analysis  and  reporting;  inspector 
training  and  licensing  or  certification; 
public  information  and  consumer 
protection;  improving  repair 
effectiveness;  compliance  with  recall 
notices;  on-road  testing;  SIP  revisions; 
and  implementation  deadlines.  The 
performance  standard  for  basic  I/M 
programs  remains  the  same  as  it  has 
been  since  initial  I/M  policy  was 
established  in  1978,  pursuant  to  the 
1977  amendments  to  the  CAA. 

On  September  11, 1998,  the 
Commonwealth  of  Kentucky  submitted 
to  EPA  a  basic  I/M  program  for 
incorporation  into  the  SIP.  The  program 
meets  the  requirements  of  EPA 's  rule  for 
a  basic  I/M  program.  The  basic 
components  of  the  Kentucky  I/M 
program  are  listed  below. 

•  Idle  test  for  all  vehicles. 

•  Anti-tampering/anti-misfueling 
checks  on  all  1975  and  newer  vehicles. 


•  Registration  denial  for  vehicles  that 
do  not  comply  with  program 
requirements. 

•  Training  program  for  mechanics 
servicing  vehicles  in  the  area. 

•  Pressure  check  on  1981  and  newer 
vehicles. 

•  Opacity  check  for  diesel  vehicles. 
The  full  description  of  the  Kentucky 

I/M  program  can  be  found  in  rule  401 
KAR  65:010  of  the  Kentucky  SIP  and  in 
Appendix  K  of  the  Kentucky  15  percent 
plan  submittal. 

Reformulated  Gasoline  (RFC) 

* 

lientucky  requested  to  opt-in  to  the 
federal  RFC  program  in  moderate  ozone 
nonattainment  areas  within  Kentucky 
beginning  in  1995.  This  program 
included  the  three  northern  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton.  In  addition,  Kentucky  has  opted 
to  remain  in  the  federal  RFC  program 
for  this  area  asit  goes  into  phase  II  in 
2000,  which  will  provide  additional 
VOC  reductions. 

Stage  II 

On  February  3,  1998.  Kentucky, 
submitted  rule  401  KAR  59:174  Stage  II 
Coatrols  at  Gasoline  Dispensing 
Facilities  for  adoption  into  the  Kentucky 
SIP. 

The  provisions  in  this  regulation  meet 
EPA  requirements  for  gasoline 
dispensing  facilities  that  install  and 
operate  vapor  recovery  systems  that 
capture  gasoline  vapors  displaced  from 
motor  vehicle  gasoline  tanks  during 
refueling  (i.e.,  Stage  II).  The  reductions 
due  to  the  installation  of  Stage  II  are 
needed  for  the  required  15  percent 
reduction  in  dispensing  facilities,  which 
are  located  in  an  area  that  is  designated 
moderate,  serious,  or  severe 
nonattainment  for  the  ozone  NAAQS, 
and  which  have  an  average  monthly 
gasoline  throughput  of  greater  than 
10,000  gallons,  install  Stage  II  vapor 
recovery  systems.  Independent  small 
business  marketers  with  an  average 
monthly  throughput  of  50,000  gallons  or 
less  and  all  other  gasoline  dispensing 
facilities  with  an  average  monthly 
throughput  of  10,000  gallons  or  less 
have  been  exempted  from  this 
regulation.  These  facilities  are  required 
to  maintain  current  records  covering  a 
two  year  period  which  demonstrate  that 
the  applicable  throughput  limits  have 
not  been  exceeded. 

The  CAA  specifies  that  Stage  II 
regulations  must  apply  to  any  facility 
that  dispenses  more  than  10,000  gallons 
of  gasoline  per  month  or,  in  the  case  of 
an  independent  small  business  marketer 
(ISBM),  any  facility  that  dispenses  more 
than  50,000  gallons  of  gasoline  per 
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month.  Section  324  of  the  CAA  defines 
an  ISBM. 

Consistent  with  EPA's  guidance,  the 
regulation  requires  that  Stage  II  systems 
be  tested  and  certified  to  meet  a  95 
percent  emission  reduction  efficiency 
by  using  a  system  approved  by  the 
Cahfomia  Air  Resources  Board  (CARB). 
The  regulation  requires  sources  to  verify 
proper  installation  and  function  of  Stage 
II  equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  of  a  facility 
(i.e.,  75  percent  or  more  equipment 
change).  Kentucky  has  also  established 
procedures  for  enforcing  violations  of 
the  Stage  II  requirements. 

Kentucky  expects  a  5.31  ton/day 
reduction  from  these  mobile  source 
controls. 

Non-Highway  Mobile  Sources 

Kentucky  is  using  a  method 
developed  by  EPA  to  use  RFC  in  non- 
highway  mobile  sources.  The  method 
was  described  in  an  August  18,  1993 
memo  from  Phil  Lorang,  Director  of 
Emission  Planning  and  Strategies 
Division,  of  EPA's  Office  of  Mobile 
Sources.  This  method  provides 
approximately  one-half  the  on-high  way 
mobile  source  credit  for  non-highway 
mobile  sources.  Using  this  method,  a 
0.21  ton  per  day  reduction  is  calculated 
for  non-highway  mobile  sources. 
Further  emission  reductions  wiU  be 
realized  after  Phase  II  REG  is 
implemented. 

EPA  is  approving  Kentucky's  15 
percent  plan  and  the  underlying 
regulations  (Stage  II  and  Open  Burning), 
the  I/M  Program,  and  the  1990  baseline 
emissions  inventory  because  they  are 
consistent  with  EPA  guidance  and  the 
requirements  set  forth  in  the  CAA. 

Final  Action 

The  EPA  is  approving  the 
aforementioned  changes  to  the  SIP.  The 
EPA  is  pubhshing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
February  8, 1999  without  further  notice 
unless  the  Agency  receives  adverse 
comments  by  January  7,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 


received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Parties  interested  in 
commenting  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  February  8,  1999  and  no 
further  action  will  bie  taken  on  the 
proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  compUes  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  wath  representatives  of 
affected  State,  local  and  tribal 
goverimients,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
'Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
goverrunents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
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requirements  but  simply  approve 
requirements  tbat  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Disclaimer  Language  Approving  SIP 
Revisions  in  Audit  Law  States 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Kentucky's  audit  privilege  and  penalty 
immunity  law  KRS-224.01-040  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Kentucky's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
auUiorities,  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

G.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significemtly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovermnental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  13, 1998. 
Michael  V.  Peyton, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  S — Kentucky 

2.  Section  52.920.  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

§  52.920    Identification  of  plan. 

***** 

(c)  *   *   * 

(92)  Revisions  to  the  Kentucky  State 
Implementation  Plan  submitted  by  the 
Natural  Resources  and  Environmental 
Protection  Cabinet  on  February  3. 1998. 
The  regulations  being  revised  are  401 
KAR  59:174  Stage  II  control  at  gasoline 
dispensing  facilities,  401  KAR  63:005 
Open  burning,  and  401  KAR  65:010 
Vehicle  emission  control  programs 
rules.  Adoption  of  the  Kentucky  15 
Percent  Plan,  the  I/M  program  and  the 
1990  baseline  emissions  inventory. 

(i)  Incorporation  by  reference. 

(A)  Division  of  Air  Quality  regulations 
401  KAR  59:174  Stage  II  control  at 
gasoline  dispensing  facilities,  401  KAR 
63:005  Open  burning,  and  401  KAR 
65:010  Vehicle  emission  control 
programs  rules  are  effective  January  12, 
1998. 

(B)  Tables  showing  the  Cincinnati 
1990  Baseline  Emissions  Inventory, 
1990  Adjusted  Baseline  Inventory,  and 
1990  Rate  of  Progress  Inventory. 
Sununary  of  Biogenic  Emissions  and 
Anticipated  Emissions  after  Plan 
Implementation  which  are  effective 
September  11. 1998. 

(ii)  Other  material.  None. 
|FR  Doc.  9&-32423  Filed  12-7-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40OFRPart52 

[Region  VII  Docket  No.  MO-057-1057a; 
FRL-6197-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  revision 
to  the  State  Implementation  Plan  (SIP) 
which  incorporates  new  Missouri  rule 
10  CSR  1O-6.330  entitled  "Restriction  of 
Emissions  fi-om  Batch-Type  Charcoal 
Kilns."  Missouri's  rule  requires  a 
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substantial  reduction  of  emissions  of 
volatile  organic  compounds  (VOC) 
(some  of  which  are  toxic),  particulate 
matter  (PMio),  and  carbon  monoxide 
(CO)  from  charcoal-producing  ovens 
commonly  called  charcoal  kilns.  The 
implementation  of  this  rule  wall  result 
in  a  significant  improvement  in  air 
quality,  especially  in  central  and 
southern  Missouri  where  most  of  these 
facilities  are  located. 

DATES:  This  direct  final  rule  is  effective 
on  February  8.  1999  without  further 
notice,  unless  the  EPA  receives  adverse 
comment  by  January  7.  1999.  If  adverse 
comment  is  received,  the  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Joshua  A.  Tapp  at 
Environmental  Protection  Agency,  Air 
Branch,  726  Mimiesota  Avenue,  Kansas 
City,  Kansas  66101. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  COffTACT: 
Joshua  A.  Tapp  of  the  Environmental 
Protection  Agency  at  (913)  551-7606. 
SUPPtEMENTARY  INFORMATION: 

Background 

What  is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  established  by  the 
EPA.  These  ambient  standards  are 
established  under  section  109  of  the 
CAA  and  they  currently  address  six 
criteria  pollutants.  These  pollutants  are: 
CO,  nitrogen  dioxide,  ozone,  lead,  PMio, 
and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

Currently,  each  state  has  a  Federally 
approved  SIP  which  protects  air  quality, 
primarily  by  addressing  air  pollution  at 
its  point  of  origin.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 


networks,  and  modeling 
demonstrations. 

What  is  the  Federal  approval  process  for 
a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  pubhc  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
may  submit  the  adopted  provisions  to 
the  EPA  and  request  that  these 
provisions  be  included  in  the  Federally 
enforceable  SIP.  The  EPA  must  then 
decide  on  an  appropriate  Federal  action, 
provide  public  notice  on  this  action, 
and  seek  additional  public  comment 
regarding  this  action.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  a  final  action  by  the 
EPA. 

All  state  regulations  and  supporting 
information  approved  by  the  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  were  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  but  are  "incorporated  by 
reference."  which  means  that  the  EPA 
has  approved  a  given  state  regulation 
with  a  specific  effective  date. 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  function.  However,  once  the 
regulation  is  Federally  approved,  the 
EPA  and  the  public  may  take 
enforcement  action  against  violators  of 
these  regulations  if  the  state  fails  to  do 
so. 

What  is  being  acted  on  in  this 
document? 

Missouri  rule  10  CSR  10-6.330, 
entitled  "Restriction  of  Emissions  from 
BatchrType  Charcoal  Kilns,"  applies 
throughout  the  state  of  Missouri  to 
batch-type  charcoal  kilns.  The  majority 
of  these  facilities  are  located  in  south- 
central  Missouri  near  the  lumber  mills 
which  are  the  primary  provider  of  the 
waste  wood  materials  coimnonly  used 
to  produce  charcoal. 


Until  recently,  batch-type  charcoal 
kilns  have  operated  under  exemptions 
from  Missoxui  visibility  regulations  (10 
CSR  10-3.080)  and  PM,o  regulations  (10 
CSR  10-3.050).  In  1991  and  1996,  the 
EPA  and  the  Missouri  DepcUtment  of 
Natural  Resources  (MDNR)  conducted 
ambient  air  quality  studies  in  response 
to  citizen  complaints  regarding  air 
quality.  Data  from  these  studies  have 
shown  that  this  industry  has  the 
potential  to  cause  or  contribute  to 
violations  of  the  NAAQS  for  PMio- 

In  response  to  these  data,  MDNR  and 
the  charcoal  industry  worked  together  to 
develop  a  plan  which  ensures 
maintenance  of  the  NAAQS  for  PMio, 
but  which  also  concurrently  addresses 
emissions  of  VOC  and  CO. 

This  effort  required  an  evaluation  of 
best  performing  existing  control 
technologies,  new  control  technologies, 
and  the  best  available  work  practices. 
Based  on  this  review,  MDNR 
determined  that  afterburners  were  an 
acceptable  control  technology  which 
were  capable  of  reducing  emissions  of 
PMio  by  98  percent,  and  CO  and  VOCs 
by  99  percent. 

MDNR  worked  with  the  industry  to 
convert  this  plan  into  an  enforceable 
regulation  which  embodied  these 
requirements  in  the  form  of  emission 
limits.  Monitoring,  maintenance  and 
operating  work  practices, 
recordkeeping,  and  reporting 
requirements  were  also  incorporated 
into  the  rule  to  improve  emission 
reductions  and  compliance 
demonstrations.  MDNR  held  a  public 
hearing  on  this  rule  on  February  3, 
1998.  No  negative  comments  were 
received.  The  Missouri  Air  Conservation 
Commission  adopted  the  rule  on  March 
26.  1998,  and  it  became  effective  on  July 
30, 1998. 

What  action  is  being  taken  by  the  EPA? 

MDNR  submitted  this  rule  for 
incorporation  into  the  Federally 
approved  SIP  on  July  30,  1998. 

The  EPA  has  reviewed  this  submittal 
against  all  apphcable  statutory, 
regulatory,  and  policy  guidelines,  and 
has  determined  that  this  rule  is 
consistent  with  all  applicable 
requirements  and  will  result  in  a 
substantial  improvement  in  air  quality. 

Because  the  industry  participated  in 
the  development  of  this  rule,  and 
because  there  was  broad  support  for  this 
rule  during  that  state  administrative  and 
public  processes,  the  EPA  views  its 
approval  of  this  rule  as  non- 
controversial. 

The  EPA  is,  therefore,  taking  direct 
final  action  to  approve  this  rule  as  a 
revision  to  the  Missouri  SIP. 
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The  EPA  is  pubHshing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  8,  1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  7, 1999. 

If  the  EPA  receives  such  comments, 
then  the  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February  8, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  OMB  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments;  the  nature  of  their 
concerns;  copies  of  any  written 
communications  from  the  governments; 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 


any  enforceable  duties  on  these  entities. 
See  Section  F,  "Unfunded  Mandates," 
listed  below.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  E.O.  13084 

Under  E.O.  13084,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  13084  requires  the 
EPA  to  provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation,  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  No  tribes 
operated  or  own  any  Missouri  charcoal 
kilns,  nor  are  any  tribal  lands  located 
near  these  facilities.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 


health  or  safety  risks  that  would  have  a 
disproportionate  effect  on  children. 

E.  Regulatory  Flexibility  Act  (UFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  jomment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  filial  nile  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  SI 00  million  or  more. 
UndiJr  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

"The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
triba/ governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
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new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  U.S. 
Comptroller  General  prior  to  publication 
of  the  rule  in  the  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA,  ' 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  8,  1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  November  24,  1998. 
Dennis  Grams, 
P.E.,  Regional  Administrator,  Region  VII. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


Subpart  AA — Missouri 

2.  Section  52.1320  is  amended  by 
adding  new  paragraph  (c)(lll)  to  read 
as  follows: 

52. 1 320    Identification  of  plan. 

***** 

(c)*  •  * 

(111)  A  revision  submitted  by  the 
Governor's  designee  on  July  30,  1998, 
that  reduces  air  emissions  from  batch- 
type  charcoal  kilns  throughout  the  state 
of  Missouri. 

(i)  Incorporation  by  reference: 

(A)  New  Missouri  rule  10  CSR  10- 
6.330,  Restriction  of  Emissions  from 
Batch-Type  Charcoal  Kilns,  effective 
July  30,  1998. 
[FR  Doc.  98-32419  Filed  12-7-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Rl-6987a;  A-1-FRL-6192-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Interim 
Final  Determination  of  Correction  of 
Deficiencies  in  15  Percent  Rate-of- 
Progress  and  Contingency  Plans; 
Rhode  island 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


SUMMARY:  EPA  is  approving,  by  direct 
final  rule,  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Rhode  Island  to  address  ground  level 
ozone  air  pollution  in  the  State.  The 
revisions  consist  of  the  State's  15 
percent  rate-of-progress  (ROP)  plan  and 
contingency  plan,  and  minor  revisions 
to  the  Rhode  Island  1990  emission 
inventory  of  ozone  precursors.  The 
intended  effect  of  this  action  is  to 
approve  these  plans  in  accordance  with 
the  Clean  Air  Act,  42  U.S.C.  7401  et  seq. 
(the  Act).  In  recognition  of  this  approval 
of  Rhode  Island's  15  percent  and 
contingency  plans,  EPA  is  making  an 
interim  final  determination,  by  this 
action,  that  the  State  has  corrected  the 
deficiencies  prompting  the  original 
disapproval  of  these  plans.  The  interim 
final  determination  will  act  to  defer  the 
application  of  the  offset  sanction  which 
would  have  been  implemented  on 
November  19,  1998,  and  defers  the 
future  apphcation  of  the  highway 
Scmction.  The  interim  final  action  is 
being  taken  under  Section  110  of  the 
Act. 

DATES:  This  direct  final  rule  approving 
the  Rhode  Island  15  percent  and 


contingency  plans,  and  minor  revisions 
to  the  State's  1990  base  year  inventory, 
is  effective  on  February  8, 1999  without 
further  notice,  unless  EPA  receives 
relevant  adverse  comment  by  January  7, 
1999.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 

The  interim  final  determination  is 
effective  upon  publication.  However, 
EPA  will  take  comment  on  this 
determination  as  well  as  EPA's  direct 
final  rule  approving  the  State's 
submittal.  Written  comments  on  this 
interim  final  determination  must  be 
received  on  or  before  January  7,  1999. 
EPA  will  publish  a  final  notice  taking 
into  consideration  any  relevant  adverse 
comments  received  on  EPA's  interim 
final  action. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  at  the  Division 
of  Air  and  Hazardous  Materials, 
Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  RI  02908-5767. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  McConnell,  (617)  918-1046. 
SUPPLEMENTARY  INFORMATION:  On 
September  21,  1998,  the  State  of  Rhode 
Island  submitted  formal  revisions  to  its 
State  Implementation  Plan  (SIP).  The 
SIP  revisions  consist  of  the  State's  15 
percent  ROP  and  contingency  plans, 
and  minor  revisions  to  the  Rhode  Island 
1990  inventory  of  ozone  precursor 
emissions.  The  15  percent  plan  is 
designed  to  meet  the  requirement  in 
section  182(b)(1)  of  the  Act  that  certain 
ozone  nonattainment  areas  achieve  a  15 
percent  reduction  in  volatile  organic 
compound  emissions  from  a  1990 
baseline. 

EPA  published  a  limited  approval, 
limited  disapproval  of  15  percent  ROP 
and  contingency  plans  submitted  by 
Rhode  Island  in  1994  in  the  April  17, 
1997  Federal  Register  (62  FR  18712). 
The  limited  disapproval  was  issued 
primarily  due  to  the  State's  failure  to 
implement  the  enhanced  automobile 
inspection  and  maintenance  (I/M) 
program  identified  vdthin  these  plans. 
The  failure  of  Rhode  Island  to 
implement  its  I/M  program  resulted  in 
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emission  reduction  shortfalls  in  the 
State's  15  percent  ROP  and  contingency 
plans. 

EPA  published  a  direct  final  rule 
approving  the  Rhode  Island  1990 
emission  inventory  of  ozone  precursors 
in  the  October  30,  1996  Federal  Register 
(61  PR  55943). 


I.  Summary  of  SIP  Revision 

The  final  rule  issuing  a  limited 
approval,  limited  disapproval  of  the 
Riiode  Island  15  percent  ROP  and 
contingency  plans  which  was  published 
in  the  Federal  Register  on  April  17, 
1997,  approved  the  State's  calculation  of 
the  required  emission  reductions,  and 
also  approved  the  emission  reduction 
credit  claimed  from  a  number  of  source 
categories.  Additionally,  the  final  rule 
approved  the  calculation  of  the  required 
emission  reductions  to  satisfy  the 
contingency  measure  obligation,  and 
also  approved  portions  of  the  emission 
reduction  credits  claimed  from  two 
control  measures  contained  in  the 
contingency  plan. 

The  15  percent  ROP  and  contingency 
plans  submitted  by  Rhode  Island  on 
September  21,  1998,  (hereafter  referred 
to  as  the  revised  15  percent  plan  and 
revised  contingency  plan)  continue  to 
rely  upon  the  portions  of  these  plans 
which  were  approved  by  EPA  in  the 
April  17,  1997  final  rule,  with  the 
exceptions  noted  below.  Additionally, 
minor  revisions  were  made  to  the  State's 
1990  base  year  emission  inventory  of 
ozone  precursors. 

Revisions  to  Base  Year  Inventory 

Rhode  Island's  September  21,  1998 
SIP  submittal  contained  the  following 
revisions  to  the  State's  1990  base  year 
emission  inventory: 

1.  VOC  emissions  from  one  point 
source  emitter  were  revised  upward 
based  on  revised  information  provided 
by  the  company,  and  a  source  whose 
VOC  emissions  should  have  been 
included  in  the  original  point  source 
inventory  but  were  not,  were  added  to 
the  State's  1990  point  source  inventory. 
The  net  effect  of  these  changes  is  a  0.66 
ton  per  summer  day  (tpsd)  increase  in 
base  year  VOC  point  source  emissions. 

2.  Non-road  mobile  source  VOC 
emissions  were  revised  upward  by  0.3 
tpsd  to  correct  rounding  errors 
discovered  in  the  original  base  year 
emission  estimate. 

3.  Area  source  combustion 
calculations  were  revised  to  account  for 
a  corrected  gallons  per  barrel  factor, 
using  the  correct  figure  of  42  gallons  per 
barrel  rather  than  55  gallons.  These 
calculations  were  also  revised  to  reflect 
updated  1990  data  obtained  from  the 
Department  of  Energy  regarding  the 


amount  of  fuel  consumed  by  sources  in 
this  category  .  The  net  effect  of  these 
changes  was  to  increase  VOC  emissions 
by  0.03  tpsd,  and  NOx  emissions  by 
0.14  tpsd. 

The  Rhode  Island  1990  base  year 
emission  inventory  was  approved  by  a 
direct  final  rule  published  in  the 
October  30,  1996  Federal  Register  (61 
PR  55897).  Table  1  contains  the  VOC 
emission  estimates  approved  in  the 
October  30,  1996  final  rule,  and  the 
revised  estimates  being  approved  in 
today's  final  rule. 

Table  1.— 1990  VOC  Emission 
Estimates 

(Tons  per  summer  day] 


Emission  category 

10/30/96 
final  rule 

Today's 
final  rule 

Area 

Point  

On-road  Mobile  

60.50 
25.90 
65.60 
32.10 
72.90 

60.53 
26.56 
65.60 

Otf-road  Mobile  

32  40 

Biogenics 

72.90 

Total  

257.00 

257.99 

Additionally,  the  area  source  NOx 
emission  estimate  is  revised  upward  by 
0.14  tpsd  for  the  reason  explained 
above.  The  area  source  NOx  emission 
estimate  approved  in  the  October  30, 

1996  final  rule  of  3.80  tpsd  is  therefore 
revised  upward  to  3.94  tpsd.  The 
original  NOx  total  emission  estimate  of 
100.80  tpsd  is  revised  upward  to  100.94 
tpsd.  The  EPA  approves  these  revisions 
to  the  Rhode  Island  1990  base  year 
emission  inventory. 

Revisions  to  Derivation  of  Required 
Emission  Reductions 

The  minor  revisions  to  the  State's 
1990  base  year  inventory  impact  the 
derivation  of  the  1996  VOC  emissions 
target  level  and  derivation  of  required 
emission  reductions  which  were 
approved  in  the  April  17,  1997  final 
rule.  Additionally,  the  State's 
September  21,  1998  submittal  included 
the  following  revisions  which  also  acted 
to  change  the  original  target  level  and 
derivation  of  required  emission 
reductions  approved  in  the  April  17, 

1997  final  rule: 

1.  The  State  recalculated  the  non- 
creditable  emission  reductions  which 
accrue  from  the  Federal  Motor  Vehicle 
Control  Program  (FMVCP),  and  the 
Federal  Gasoline  Reid  Vapor  Pressure 
(RVP)  Control  Program,  using  the  newer 
Mobile  5b  emission  estimation  model. 
Mobile  5a  was  used  in  the  original  plan 
submitted  by  the  State.  The  newer 
Mobile  5b  model  more  accurately 
depicts  emissions  from  motor  vehicles 
by  accounting  for  emission  reductions 


from  onboard  refueling  vapor  recovery 
systems,  detergent  gasoline,  and 
reductions  from  phase  II  of  the  federal 
reformulated  gasoline  program.  The 
Mobile  5b  model  is  also  a  better  tool  for 
use  in  analyzing  emission  reductions 
from  innovative  I/M  programs.  Rhode 
Island  has  also  applied  guidance  issued 
by  Ef»A  on  August  13,  1996,  and 
Diecember  23,  1996,  that  explained  how 
State's  should  incorporate  into  15 
percent  plans  emission  reductions 
achieved  from  I/M  programs  by 
November  15,  1999. 

2.  Emissions  of  acetone  were 
excluded  in  deriving  the  adjusted  base 
year  inventory,  as  acetone  has  been 
found  by  EPA  to  be  photochemically 
non-reactive.  The  State's  previous 
submittal  contained  a  similar 
adjustment  for  perchloroethylene 
emissions,  which  is  also  contained  in 
the  State's  September  21,  1998 
submittal.  The  exclusion  of  these 
emissions  is  made  during  the  derivation 
of  the  adjusted  base  year  emission 
inventory. 

3.  The  State  improved  the  estimate  of 
1996  projected  emissions  that  was 
contained  in  the  original  15  percent 
ROP  and  contingency  plans.  The  timing 
of  the  State's  September  21,  1998 
revised  submittal  allowed  that  submittal 
to  contain  actual  emission  estimates  for 
many  source  categories,  including  all 
industrial  point  sources  and  a  portion  of 
the  area  source  categories.  In  instances 
where  actual  emissions  data  for  1996 
was  not  available,  the  State  used  1995 
actual  emissions  data  in  conjunction 
with  a  growrth  adjustment  to  reflect  1996 
emission  levels,  or  alternatively  used 
updated  growth  factors  from  the  Bureau 
of  Economic  Analysis  to  project  1990 
emission  estimates  to  1996  uncontrolled 
levels.  The  original  plans,  which  were 
submitted  to  EPA  in  1994,  had  relied 
upon,  projections  of  emission  levels 
using  growth  factors  for  all  source 
categories.  The  use  of  actual  emission 
data  to  replace  projected  emission 
levels,  coupled  with  the  use  of  newer 
growth  factors,  has  improved  the  State's 
estimates  of  1996  emission  levels.  The 
application  of  these  revised  data  to  the 
Statejs  ROP  plan  resulted  in  fewer 
emission  reductions  being  needed 
through  the  application  of  new  controls, 
as  the  growth  assumptions  used  in  the 
original  plan  had  forecast  more 
emissions  grow^  than  actually  occurred 
according  to  the  revised  15  percent 
plan. 

Table  2  provides  a  summary  of  the 
target  level  calculation  as  approved  in 
the  April  17, 1997  final  rule  and  the 
revisions  to  the  target  level  calculation 
contained  in  the  State's  September  21, 
1998  SIP  revision. 
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Table  2.— Calculation  of  Required 
Reduction 

[Tons  per  summer  day  of  VOC] 


Calculation  step 

4/17/97 
final  rule 

Today's 
final  rule 

1990  Anthropogenic 
Emission  Inventory 

Non-creditable  reduc- 
tions   

1990  Adjusted  Inven- 
tory'  

15%  of  Adjusted  In- 
ventory   

1996  Target 

1996  Projected,  un- 
controlled emis- 
sions   

Required  Reduction  .. 

184.1 

15.7 

168.4 

25.3 
143.1 

181.7 
38.6 

185.1 

16.0 

166.5 

25.0 
141.5 

167.7 
26.2 

'  The  Adjusted  Inventory  Is  derived  by  sut)- 
tracting  the  non-creditable  reductions  from  the 
FMVCP  and  RVP  programs,  and  emissions  of 
photochemically  non-reactive  compounds, 
from  the  1990  Anthropogenic  Emission  Inven- 
tory. 

The  EPA  approves  these  revisions  to 
the  Rhode  Island  15  percent  ROP  plan. 

Measures  Achieving  Emission  Controls 

Rhode  Island's  revised  15  percent 
ROP  plan  continues  to  rely  upon 
emission  reductions  from  the  following 
measures  that  were  approved  by  EPA's 
April  17,  1997  final  rule,  with  some 
adjustments  to  the  emission  reduction 
credits  claimed: 

1.  Surface  coating  operations; 

2.  Printing  operations; 

3.  Marine  vessel  loading; 

4.  Plant  closures  (0.79  tons  per  day 
approved  out  of  0.84  claimed); 

5.  Cutback  asphalt; 

6.  Auto  refinishing; 

7.  Stage  II  gasoline  vapor  recovery  at 
service  stations; 

8.  Reformulated  gasoline  in  on-road 
and  off-road  engines;  and 

9.  Tier  I  motor  vehicle  controls. 
Additionally,  the  updated  growth 

analysis  contained  within  the  revised 
plan  resulted  in  fewer  emission 
reductions  being  needed  to  meet  the 
1996  emissions  target  level,  and 
generally  reduced  the  emission  level  of 
1996  controlled  emissions  from  the  four 
source  categories  discussed  below. 

Point  Source  Controls 

The  revised  Rhode  Island  15  percent 
plan  contains  actual  1996  emission  data 
reported  to  the  State  by  industrial 
sources  pursuant  to  the  State's  emission 
statement  reporting  regulation.  This 
data  provides  the  State  with  an  accurate 
means  by  which  to  determine  the 
effectiveness  of  control  regulations  on 
these  facilities.  The  State  found  that 
VOC  emissions  from  industrial  sources 
totaled  16.10  tpsd,  which  is  9.57  tpsd 


lower  than  what  was  reported  for  1990 
for  these  sources.  The  State's  revised  15 
percent  plan  notes  that  although  the 
regulation  pertaining  to  Marine  Vessel 
Loading  operations  is  still  applicable  in 
the  State,  all  sources  that  were  subject 
to  this  regulation  have  ceased  such 
activity. 

EPA's  review  of  emission  reductions 
claimed  from  industrial  soiurces 
indicates  that  reductions  were  claimed 
from  two  facilities  that  have  chosen  to 
comply  with  the  State's  Reasonably 
Available  Control  Technique  (RACT) 
rule  for  non-Control  Technique 
Guideline  (CTG)  sources  using  the 
alternative  compliance  option  which 
that  rule  contains.  Rhode  Island  has 
submitted  to  EPA  the  single  source  non- 
CTG  RACT  order  for  one  source. 
Cranston  Print  Works,  but  has  not 
submitted  the  required  order  for  the 
other  source,  the  Hoechst  company.  The 
total  emission  reduction  expected  from 
these  two  sources  is  0.4  tpsd,  and  is  not 
currently  approvable  because  these 
reductions  have  not  been  made  part  of 
the  State's  SIP.  EPA  approves  the 
emission  reductions  claimed  by  Rhode 
Island  from  industrial  sources  in  the 
State,  with  the  exception  of  the  0.4  tpsd 
claimed  from  the  two  sources  noted 
above. 

Area  Source  Controls 

The  State's  revised  15  percent  plan 
contains  updated  estimates  of  1996 
emissions  for  several  area  source 
categories.  Rhode  Island  contacted 
asphalt  suppliers  and  determined  that 
cutback  and  emulsified  asphalts  were 
not  used  during  the  1996  ozone  season. 
The  State  accordingly  assumed  that  no 
emissions  occurred  from  this  activity.  A 
2.99  tpsd  reduction  is  now  claimed  for 
this  source  category,  compared  to  the 
2.57  tpsd  reduction  approved  in  the 
EPA's  April  17. 1997  final  rule.  EPA 
approves  the  State's  revised  estimate  of 
1996  controlled  emissions  from  this 
source  category. 

EPA  guiclance  recommends  that 
emissions  from  automobile  refinishing 
operations  be  determined  by 
multiplying  the  number  of  workers 
employed  in  this  activity  by  per 
employee  emission  factors.  pSiode 
Island's  revised  15  percent  plan  utilizes 
more  current  estimates  of  1996 
employment  levels  for  this  category, 
which  resulted  in  2.14  tpsd  in  emission 
reductions  being  claimed  for  this  source 
category.  The  State's  original  plan  had 
claimed  2.97  tpsd  in  emission 
reductions.  EPA  approves  the  State's 
revised  estimate  of  1996  controlled 
emissions  from  this  source  category. 

The  EPA's  April  17. 1997  final  rule 
approved  3.30  tpsd  in  emission 


reductions  attributable  to  gasoline 
service  station  refueling  controls,  which 
are  commonly  referred  to  as  "Stage  11" 
vapor  recovery  controls.  The  State's 
revised  plan  includes  a  recalculation  of 
emission  reductions  achieved  by  1996 
from  this  program.  The  recalculation 
was  performed  based  upon  actual  1996 
fuel  consumption  and  use  of  the  EPA's 
Mobile  5b  emissions  model,  neither  of 
which  were  available  when  the  previous 
plan  was  submitted.  The  revised 
emission  reduction  claimed  from  this 
source  category  is  3.47  tpsd.  EPA 
approves  the  State's  revised  estimate  of 
1996  controlled  emissions  from  this 
source  category. 

Rhode  Island's  original  15  percent 
ROP  plan  did  not  include  an  estimate  of 
emission  reductions  from  regulations  on 
consumer  and  commercial  products,  or 
from  architectural  and  industrial 
maintenance  (AIM)  coatings.  The  State 
did  include  emission  reductions  for 
these  emission  categories  in  its  original 
contingency  plan.  The  State's  revised  15 
percent  plan  relies  upon  emission 
reductions  expected  from  recently 
promulgated  federal  controls  on  these 
emission  sovurce  categories.  The  State 
estimated  the  expected  emission 
reductions  using  procedures 
recommended  by  EPA,  in  conjunction 
with  the  most  current  population  figures 
for  the  State.  A  1.03  tpsd  emission 
reduction  is  expected  from  the 
consumer  and  commercial  products 
category,  and  a  1.83  tpsd  reduction  from 
the  AIM  coatings  category,  compared 
with  1.1  and  1.9  tpsd.  respectively,  that 
EPA  approved  on  April  17,  1997.  EPA 
approves  the  State's  revised  estimate  of 
emission  reductions  achieved  from 
these  source  categories. 

On  Road  Mobile  Source  Controls 

The  primary  reason  for  the  limited 
disapproval  of  the  State's  original  15 
percent  ROP  plan  was  its  reliance  on 
emission  reductions  from  an  enhanced 
automobile  inspection  and  maintenance 
program  that  was  not  being 
implemented.  Rhode  Island  has 
restructured  its  I/M  program,  and  now 
projects  that  testing  of  motor  vehicles 
will  commence  in  mid-1999.  A  biennial 
test  and  repair  program  using  a  transient 
IM  testing  regime  will  be  used.  The 
State's  revised  15  percent  plan  uses  the 
EPA's  Mobile  5b  program  in 
conjunction  with  EPA  guidance  that 
allows  emission  reductions  from  I/M 
programs  that  achieve  benefits  by 
November  15, 1999.  to  count  towards 
the  15  percent  emission  reduction,  to 
determine  that  2.15  tpsd  in  emission 
reductions  from  the  State's  I/M  program 
should  be  creditable  towards  the  15 
percent  emission  reduction 
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requirement.  However,  EPA  has  not  yet 
approved  the  State's  I/M  program. 
Accordingly,  EPA  defers  action  on  a 
judgement  as  to  the  vaUdity  of  the 
State's  emission  reduction  claim  from 
the  I/M  program  at  this  time. 

Rhode  Island  used  the  EPA's  Mobile 
5b  program  to  determine  that  13.2  tpsd 
in  emission  reductions  will  accrue  fi-om 
its  set  of  on-road  mobile  source  control 
measures,  which  include  I/M,  Tier  I 
motor  vehicle  controls,  reformulated 
gasoline,  and  low  emission  vehicles. 
The  State's  prior  submittal  had 
anticipated  20.8  tpsd  in  reductions  from 
controls  on  motor  vehicles.  The  primary 
reason  for  the  decreased  level  of 
emission  reductions  from  motor 
vehicles  is  that  the  original  plan  had 
claimed  credit  from  a  full  cycle  of 
testing  motor  vehicles  through  an 
enhanced  I/M  program,  whereas  the 
revised  plan  only  claims  credit  from  a 
partial  cycle  commensurate  with  the 
start  date  envisioned  for  the  State's  I/M 
program.  EPA  approves  the  State's 
determinations  of  emission  reductions 
from  these  measures,  with  the  exception 
of  the  2.15  tpsd  attributed  to  I/M,  which 
EPA  defers  action  on  at  this  time. 

Non-road  Controls 

Rhode  Island's  revised  plan  continues 
to  rely  upon  emission  reductions 
achieved  by  the  use  of  reformulated 
gasoline  in  non-road  engines.  The 
State's  revised  plan  uses  more  current 
growth  projections  for  this  source 
category.  Additionally,  a  minor  change 
was  made  to  the  base  year  emission 
estimate  as  noted  in  the  text  above.  The 
State  envisions  that  controls  on  this 
source  category  will  reduce  emissions 
by  0.87  tpsd;  the  State's  original  plan 
had  projected  a  0.97  tpsd  emission 
reduction.  EPA  approves  the  State's 
determinations  of  emission  reductions 
from  the  sale  of  reformulated  gasoline  in 
non-road  engines. 

EnuBsion  Reduction  Surplus 

The  State's  revised  15  percent  plan 
contains  a  calculation  showing  that  a 
10.6  tpsd  emission  reduction  surplus 
exists  in  the  plan.  The  State's 
determination  is  summarized  in  Table  3. 

Table  3.— Deteri^ination  of 
Emission  Reduction  Surplus 


Table  3.— Determination  of  Emis- 
sion Reduction  Surplus— Contin- 
ued 


1996  pro- 
jected, 
controlled 

1996  pro- 
jected, 
controlled 

Category 

emissions 

from 

oriainal 

plan 

(tpsd) 

emissions 
from  re- 
vised 
plan 
(tpsd) 

Poir 

It 

19.02 

16.10 

Category 

1996  pro- 
jected, 
controlled 
emissions 
from 
oriainal 
plan 
(tpsd) 

1996  prp- 

jected, 
controlled 
emissions 
from  re- 
vised 
plan 
(tpsd) 

Area 

On-road  mobile  

Non-road  nrtotNle  

Total  

Target  Level  of  Emis- 
sions   

Surplus  

55.02 
33.98 
34.08 

142.1 

143.1 
1.0 

44.70 
40.1 
30.0 

130.9 

141.5 
10.6 

EPA  agrees  that  the  revised  15  percent 
plan  conteiins  an  emission  reduction 
surplus.  However,  since  Rhode  Island's 
I/M  program  has  not  been  approved  by 
EPA,  the  2.2  tpsd  emission  reduction 
credit  expected  from  this  program  is  not 
approved  as  part  of  the  State's  surplus. 
Additionally,  0.4  tpsd  in  emission 
reductions  are  not  currently  approvable 
because  they  stem  from  two  industrial 
sources  for  which  non-CTG  VOC  RACT 
orders  must  be  incorporated  into  the 
State's  SIP,  which  has  not  yet  occurred. 
The  emission  reduction  surplus 
approved  by  EPA  is  therefore  8.0  tpsd. 

Contingency  Plan 

The  EPA's  April  17, 1997  final  rule 
issued  a  Umited  approval,  limited 
disapproval  of  the  Rhode  Island 
Contingency  plan.  The  State's  revised 
15  percent  plan  contains  a  new  adjusted 
base  year  inventory  of  166.5  tpsd,  from 
which  the  3  percent  contingency 
measure  obligation  of  5  tpsd  is  derived. 
Rhode  Island's  15  percent  plan 
documents  that  the  plan  achieves 
surplus  emission  reductions  sufficient 
to  cover  the  State's  contingency  measure 
obligation  of  5  tpsd.  Additionally,  the 
surplus  emission  reductions  found  in 
the  State's  15  percent  plan  are  still 
sufficient  if  the  non-creditable 
reductions  from  I/M  and  two  industrial 
point  sources  are  excluded.  EPA 
therefore  finds  that  Rhode  Island  has 
complied  with  the  contingency  measure 
requirements  of  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA. 

Transportation  Conformity  Budgets 

Under  EPA's  transportation 
conformity  rule  the  15  percent  plans  are 
a  control  strategy  SIP.  The  plan  for 
Rhode  Island  establishes  a  V(X] 
emission  budget  for  on-road  mobile 
sources  within  the  Providence 
nonattainment  area,  which  encompasses 
the  entirety  of  the  state.  The  15  percent 
plan  does  not  establish  NOx  emission 


budgets  for  on-road  mobile  sources. 
However,  Rhode  Island  has  submitted  a 
complete  SIP  revision  consisting  of  a 
reasonable  further  progress  plan  to 
achieve  a  9  percent  emission  reduction 
in  ozone  precursor  emissions  after  1996 
(post-96  plans).  This  plan  was 
submitted  on  September  21,  1998.  These 
revisions  establish  the  VOC  and  NOx 
emission  budgets  for  1999.  The  1999 
VOC  emission  budget  is  41.57  tpsd,  and 
the  1999  NOx  emissions  budget  is  46.40 
tpsd. 

EPA  believes  that  the  VOC  and  NOx 
budgets  estabhshed  by  the  post-96  plans 
for  Rhode  Island  are  currently  the 
controlling  budgets  for  conformity 
determinations  for  1999  and  later  years. 
The  budgets  in  the  post- 1996  plans 
specil^cally  address  the  1999  reasonable 
further  progress  milestone  year,  whereas 
the  15  percent  plan  establishes  a  budget 
for  the  prior  reasonable  further  progress 
milestone  year  of  1996.  The  time  period 
for  the  budget  in  the  15  percent  plans 
has  passed.  These  budgets  reflect  the 
currently  projected  start  date  for  Rhode 
Island's  1/M  program.  Therefore,  EPA  is 
here  confirming  its  finding  made  on 
September  29, 1998,  that  die  budgets  for 
VC3c  and  NOx  in  the  current  post-1996 
plan  can  be  used  for  determining 
conformity. 

Rationale  for  Interim  Final 
Determination 

By  means  of  an  April  17, 1997  final 
rule,  EPA  disapproved  portions  of  the 
original  15  percent  and  contingency 
plans  that  were  submitted  by  ^ode 
Island  in  1994.  The  disapproval 
triggered  the  18  month  time  clock  for 
the  mandatory  application  of  sanctions 
under  section  179(a)  of  the  Act.  That  18 
month  sanctions  clock  will  expire  on 
November  19,  1998.  To  remedy  that 
failure,  on  September  21, 1998,  Rhode 
Island  submitted  revised  15  percent  and 
contingency  plans  to  EPA,  requesting 
approval  action  under  the  Act. 

Within  this  final  rule,  EPA  is 
approving  the  State's  revised  15  percent 
and  contingency  plans.  Additionally, 
EPA  has  proposed  approval  of  the 
revised  15  percent  plan  in  the  proposed 
rules  section  of  today's  Federal 
Register.  EPA  has  determined  that,  as  a 
result  of  the  proposed  approval  of  these 
revised  plans,  Rhode  Island  has 
remedied  the  SIP  deficiency  triggering 
the  sanctions  clock  for  the  duration  of 
EPA's  rulemaking  process  on  the 
revised  plans.  This  interim 
determination  will  not  halt  or  reset  the 
sanctions  deadline,  but  will  continue  to 
defer  t)ie  implementation  of  sanctions 
until  one  of  the  following  outcomes 
with  respect  to  the  15  percent  and 
contingency  plans:  (1)  the  plans  become 
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effective  on  February  8, 1999  pursuant 
to  this  direct  final  approval  of  the 
revised  Rhode  Island  15  percent  and 
contingency  plans,  at  which  time  the 
sanctions  clock  will  be  removed;  (2) 
EPA  approves  the  1 5  percent  and 
contingency  plans  after  responding  to 
any  relevant  adverse  comments  received 
pursuant  to  EPA's  approval,  at  which 
time  the  sanction  clock  will  be  removed; 
or  (3)  EPA  disapproves,  or  proposes  to 
disapprove,  the  revised  plans. 

Today  EPA  is  also  providing  the 
pubhc  with  an  opportunity  to  comment 
on  this  interim  final  determination.  If, 
based  on  any  comments  received  by 
EPA  upon  this  interim  final 
determination  action  and  any  comments 
on  EPA's  proposed  approval  of  the 
State's  revised  15  percent  and 
contingency  plans,  EPA  determines  that 
the  SIP  revision  is  not  approvable  and 
this  final  action  was  inappropriate,  EPA 
wrill  take  further  action  to  disapprove 
the  State's  revised  plans.  If  EPA 
disapproves  or  proposes  to  disapprove 
the  Rhode  Island  15  percent  and 
contingency  plans,  then  sanctions 
would  be  applied  as  required  under 
section  179(a)  of  the  Act  and  40  CFR 
52.31. 

n.  Final  Action 

Direct  Final  Rule 

EPA  is  approving  the  State  of  Rhode 
Island  15  percent  ROP  and  contingency 
plan,  and  approving  minor  revisions  to 
the  Rhode  Island  1990  emission 
inventory  of  ozone  precursors.  EPA 
published  a  final  rule  issuing  a  limited 
approval,  limited  disapproval  of  the 
original  Rhode  Island  15  percent  and 
contingency  plans  in  the  April  17,  1997 
Federal  Register  (62  FR  18712).  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
This  final  rule  approving  the  Rhode 
Island  15  percent  plan  and  contingency 
plan  stops  the  sanctions  clock  which 
began  on  the  effective  date  of  EPA's 
April  17,  1997  final  rule,  which  was 
May  19,  1997. 

EPA's  April  17,  1997  final  rule 
rescinded  the  protective  finding  which 
had  previously  been  made  on  the  motor 
vehicle  emission  budget  contained 
within  the  original  Rhode  Island  15 
percent  plan  submitted  to  EPA  in  1994. 
This  caused  a  transportation  conformity 
fi^eze  to  occur  120  days  after  the 


effective  date  of  EPA's  April  17, 1997 
final  rule.  By  letter  dated  September  29, 
1998,  EPA  informed  Rhode  Island  that 
the  State's  September  21,  1998  SIP 
revision  request  consisting  of  revised  15 
percent  and  post  1996  rate-of-progress 
plans  contained  motor  vehicle  emission 
budgets  that  were  adequate  for  use  in 
determining  transportation  conformity, 
and  so  the  transportation  conformity 
freeze  was  being  removed. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
February  8,  1999  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  comments  by  January  7,  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawdng  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February  8, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Interim  Final  Rule 

EPA  has  determined  that  the  State  has 
corrected  the  deficiencies  that  prompted 
the  disapproval  of  portions  of  the  Rhode 
Island  15  percent  and  contingency  plans 
by  EPA  in  the  April  17,  1997  Federal 
Register.  Therefore,  EPA  concludes  that 
sanctions  should  be  stayed  until  either 
the  effective  date  of  EPA's  approval  of 
the  revised  Rhode  Island  15  percent  and 
contingency  plans  pursuant  to  either 
this  direct  final  rule  or  the  proposed 
approval,  at  which  time  the  sanctions 
clock  will  be  removed,  or  EPA 
disapproves,  or  proposes  to  disapprove, 
the  revised  plans  in  light  of  comments 
from  the  public  that  persuade  EPA  that 
disapproval  is  a  more  appropriate 
action. 

Because  EPA  has  determined  that  the 
September  21,  1998  Rhode  Island  15 
percent  and  contingency  plan  SIP  is 
approvable,  relief  from  future  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 


comment  before  this  action  takes  effect.  ^ 
5  U.S.C.  553(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest. 

The  EPA,  through  this  notice,  is 
approving  the  State's  revised  15  percent 
and  contingency  plans  that  were 
submitted  to  EPA  on  September  21, 
1998.  This  approval  remedies  the 
deficiency  that  caused  the  sanctions 
clock  to  begin.  Therefore,  it  is  not  in  the 
public  interest  to  initially  apply 
sanctions  when  the  State  has  corrected 
the  deficiency  that  triggered  the 
sanctions  clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  expiration  of  the  18  month 
sanction  clock,  which  is  November  19, 
1998.  Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  defer  sanctions 
until  either:  the  effective  date  of  EPA's 
approval  of  the  revised  Rhode  Island  15 
percent  and  contingency  plans  pursuant 
to  either  this  direct  final  rule  or  the 
proposed  approval,  at  which  time  the 
sanctions  clock  will  be  removed,  or  EPA 
disapproves,  or  proposes  to  disapprove, 
the  revised  plans  in  light  of  comments 
from  the  pubhc  that  persuade  EPA  that 
disapproval  is  a  more  appropriate 
action.  In  addition,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 


^  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaiuied  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.O.  13045 
because  it  is  not  an  "economically 
significant"  action  under  Executive 
Order  12866. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  conununities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3Cb)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal- State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uitiquely  impacted  by  the  rule. 

EPX  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  miUion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contedning  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  IJ.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999. 
Filing  a  p)etition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
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judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  November  13, 1998. 
lohn  P.  DeVillars, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  00— Rhode  Island 

2.  Section  52.2070  is  amended  by 
revising  paragraph  (c)(50)  to  read  as 
follows: 

§52.2070    identification  of  plan 

***** 

(c)  •  *  * 

(50)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on 
September  21,  1998.  The  revisions 
consist  of  the  State's  15  Percent  plan 
and  Contingency  plan.  The  EPA  is 
approving  die  calculation  of  the 
required  emission  reductions,  and  the 
emission  reduction  credit  claimed  from 
surface  coating  operations,  printing 
operations,  plant  closures,  cutback 
asphalt,  synthetic  pharmaceutical 
manufacturing,  automobile  refinishing, 
consumer  and  commercial  products, 
architectural  and  industrial 
maintenance  coatings,  stage  II  vapor 
recovery,  reformulated  gasohne  in  on- 
road  and  off-road  engines,  tier  I  motor 
vehicle  controls,  and  low  emitting 
vehicles.  EPA  is  taking  no  action  at  this 
time  on  the  emission  reduction  credit 
claim  made  for  the  Rhode  Island 
automobile  inspection  and  maintenance 
program. 

(ij  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  September  21, 1998 
submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 

3.  Section  52.2084  is  amended  by 
removing  and  revising  paragraph  {a)(2). 

4.  Section  52.2086  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


§52.2086    Emission  inventories 

***** 

(d)  Minor  revisions  to  the  Rhode 
Island  1990  base  year  emission 
inventory  were  submitted  to  EPA  on 
September  21, 1998.  The  revised 
emission  estimates  were  prepared  in 
accordance  with  EPA  guidance,  and  are 
approved  into  the  State's  SIP. 

[PR  Doc.  98-32415  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  S5W-60-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

48  CFR  Part  5316 

Types  of  Contracts 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  Title  48,  Chapter  53 
of  the  CFR  by  removing  Part  5316, 
Types  of  Contracts.  This  rule  is  removed 
because  it  does  not  meet  the 
requirement  for  codification.  It  was 
revised  as  part  of  the  Federal 
Acquisition  Regulation  Part  15  rewrite, 
and  was  changed  in  the  AFFARS  on  an 
interim  basis  by  Contracting  Policy 
memo  93-C-02  on  January  8,  1998.  It 
contains  internal  operating  procedures 
that  will  be  finalized  in  AFAC  96-2. 

EFFECTIVE  DATE:  December  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Powell,  Contracting  Pohcy 
Branch,  SAF/AQCP.  1060  Air  Force 
Pentagon,  Washington,  DC  20330-1060, 
telephone  (703)  588-7062. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  5  U.S.C.  301  and  FAR  1.301 
48  CFR,  Chapter  53,  is  amended  by 
removing  Part  5316. 
Caroljm  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  OfiBcer. 
[PR  Doc.  98-32530  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  S001-05-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  381  and  383 
[FHWA  Docltet  No.  FHWA-98-4145] 
RIN  2125-AE48 

Federal  Motor  Carrier  Safety 
Regulations;  Waivers,  Exemptions, 
and  Pilot  Programs;  Rules  and 
Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  FHWA  is  adopting 
regulations  to  implement  section  4007 
of  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  concerning 
waivers  and  exemptions  from  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  and  the 
administration  of  pilot  programs  to 
evaluate  innovative  alternatives  to  the 
regulations.  The  regulations  establish 
the  procedures  persons  must  follow  to 
request  waivers  and  to  apply  for 
exemptions  from  the  FMCSRs,  and  the 
procedures  the  FHWA  will  use  to 
process  the  requests  for  waivers  and 
applications  for  exemptions.  The 
regulations  also  codify  statutory 
requirements  concerning  the  agency's 
administration  of  pilot  programs.  This 
rulemaking  is  intended  to  provide 
procedures  to  ensure  the  timely 
processing  of  requests  for  waivers  and 
appUcations  for  exemptions,  and  public 
disclosure  of  the  procediures  the  agency 
would  use  in  initiating  and  managing 
pilot  programs. 

DATES:  This  rule  is  effective  December  8, 
1998.  Comments  must  be  received  on  or 
before  February  8,  1998. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  FHWA- 
98-4145,  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  10  a.m.  to  5  p.m.,  et., 
Monday  through  Friday,  except  Federal 
hohdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Research  and  Standards,  HCS-10,  (202) 
366-4009;  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  HCC-20, 
(202)  366-1354,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  D.C.  20590-0001. 
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Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL^Ol,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hoiu^ 
each  day,  365  days  each  year.  Please 
follow  the  instructions  onUne  for  more 
information  and  help. 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Goverrunent  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  GPO's  web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

On  June  9, 1998,  the  President  signed 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178,  112  Stat.  107).  Section  4007  of 
TEA-21  amended  49  U.S.C.  31315  and 
31136(e)  concerning  the  Secretary  of 
Transportation's  (the  Secretary's) 
authority  to  grant  waivers  from  the 
FMCSRs  for  a  person(s)  seeking 
regulatory  relief  from  those 
requirements.  The  statute  provides  the 
Secretary  with  the  authority  to  grant 
waivers  and  exemptions.  The  duration 
of  a  waiver  is  limited  to  three  months 
and  the  Secretary  may  grant  the  waiver 
without  requesting  public  comment. 

By  contrast,  an  exemption  may  be  up 
to  two  years  in  duration,  and  may  be 
renewed.  The  Secretary  must  provide 
the  public  with  an  opportunity  to 
comment  on  each  exemption  request 
prior  to  granting  or  denying  the  request. 

Section  4007  also  provides  the 
Secretary  with  authority  to  conduct 
pilot  programs,  research  studies  in 
which  an  exemption(s)  would  be 
granted  to  allow  innovative  alternatives 
to  certain  FMCSRs  to  be  tested.  The 
Secretary  must  provide  the  public  with 
an  opportunity  to  comment  before 
starting  such  a  program. 

Prior  to  the  enactment  of  TEA-21,  49 
U.S.C.  31136(e)  and  31315  provided  the 
FHWA  explicit  authority  to  waive  any 
regulation  issued  vmder  the  Motor 
Carrier  Safety  Act  of  1984  (Pub.  L.  98- 
554.  98  Stat.  2832),  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  (Pub. 
L.  99-570.  100  Stat.  3207-170),  and  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Pub.  L.  102-143, 
105  Stat.  952).  The  FHWA  could  waive 
any  part  of  a  regulation,  as  it  applied  to 
a  person  or  class  of  persons,  if  the 
waiver  was  first  determined  to  be 


consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles  (CMVs).  Before  granting  a 
waiver  under  these  provisions  of  the 
United  States  Code,  the  FHWA  had  to 
publish  a  notice  in  the  Federal  Register 
requesting  public  comment  on  the  terms 
and  conditions  of  the  waiver.  Generally, 
the  agency  used  its  waiver  authority 
sparingly  because  it  was  difficult  to 
determine  beforehand,  with  a 
reasonable  degree  of  certainty,  whether 
an  activity  that  is  prohibited  under  the 
current  regulations  could  be  safely 
conducted  under  the  terms  and 
conditions  of  a  waiver.  The  difficulties 
of  that  waiver  process  are  exemplified 
by  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  in 
Advocates  for  Highway  and  Auto  Safety 
V.  Federal  Highway  Administration,  28 
F.  3d  1288  (1994),  concerning  the 
FHWA's  Vision  Waiver  Program  for 
CMV  drivers. ' 

With  the  enactment  of  TEA-21,  the 
FHWA  may  grant  a  waiver  or  exemption 
that  relieves  a  person  from  compliance 
in  whole  or  in  part  with  a  regulation  if 
the  FHWA  determines  that  the  waiver  or 
exemption  is  in  the  public  interest  and 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  by 
complying  with  the  regulation  to  which 
the  waiver  or  exemption  would  apply. 
The  TEA-21  also  permits  the  FHWA  to 
conduct  pilot  programs  to  evaluate 
alternatives  to  regulations  relating  to 
motor  carrier,  CMV,  and  driver  safety. 
Pilot  programs  would  include  the  use  of 
exemptions  under  strict  controls  to 
enable  the  collection  and  analysis  of 
data,  and  the  preparation  of  a  report  to 
Congress.  The  TEA-21  makes  a  clear 
distinction  between  "waivers"  and 
"exemptions"  and  specifies 
requirements  for  pilot  programs. 

Waivers 

The  TEA-21  gives  the  FHWA  the 
authority  to  grant  short-term  waivers 
without  requesting  public  comment, 
and  without  providing  public  notice.  In 
addition  to  the  safety  criterion  that 
applies  to  both  waivers  and  exemptions, 
waivers  will  require  a  "public  interest" 
finding.  Waivers  may  only  be  granted  to 
a  person  for  a  specific  unique,  non- 
emergency event  for  periods  up  to  three 
months. 


'  On  August  2,  1994,  the  D.C.  Circuit  found  that 
the  agency's  determination  that  the  waiver  program 
will  not  adversely  affect  the  safe  operation  of 
commercial  motor  vehicles  lacked  empirical 
support  in  the  record.  Accordingly,  the  Court  found 
that  the  FHWA  failed  to  meet  the  exacting 
requirements  of  49  U.S.C.  3n36(e).  The  Court 
concluded  that  the  FHWA's  adoption  of  the  waiver 
program  was  contrary  to  law.  and  vacated  and  • 
remanded  the  rule  to  the  agency. 


Exemptions 

The  exemption  provision  is  intended 
to  broaden  the  agency's  discretion  to 
provide  regulatory  relief  by  overcoming 
the  strict  interpretation  of  49  U.S.C. 
31136(e)  in  Advocates  for  Highway  and 
Auto  Safety  V.  Federal  Highway 
Administration,  supra,  concerning  the 
FHWA's  Vision  Waiver  Program  for 
CMV  drivers.  As  expressed  in  the 
legislative  history  of  section  4007  of 
TEA-21: 

The  Court  found  that  the  statutory 
language  (49  U.S.C.  31136(e)|  required  the 
Secretary  to  determine,  before  issuing  any 
waiver,  that  no  diminution  in  safety  would 
result,  i.e.,  that  it  be  determined  beforehand 
there  would  be  absolutely  no  increase  in 
crashes  as  a  result  of  the  waivers.  To  deal 
witlj  the  decision,  this  section  substitutes  the 
term  "equivalent'  to  describe  a  reasonable 
expectation  that  safety  will  not  be 
compromised.  In  the  absence  of  greater 
discretion  to  deal  with  waivers  and 
exemptions  and  a  new  standard  by  which  to 
judge  them,  the  Congress  would  continue  to 
be  the  only  source  to  provide  regulatory 
exemptions. 

H.R.  Conf.  Rep.  No.  105-550.  at  489-490 
(1998) 

The  TEA-21  requires  the  FHWA  to 
publish  a  notice  in  the  Federal  Register 
for  each  exemption  requested, 
explaining  that  the  request  has  been 
filed,  and  providing  the  pubhc  an 
opportunity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency,  and 
comment  on  the  request.  Prior  to 
granting  a  request  for  an  exemption,  the 
agency  must  publish  a  notice  in  the 
Federal  Register  identifying  the  person 
or  class  of  persons  who  will  receive  the 
exemption,  the  provisions  ft'om  which 
the  person  will  be  exempt,  the  effective 
period,  and  all  terms  and  conditions  of 
the  exemption.  The  terms  and 
conditions  established  by  the  FHWA 
must  ensure  that  the  exemption  will 
likely  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  by  complying 
with  the  regulation. 

In  addition,  the  agency  is  required  to 
monitor  the  implementation  of  each 
exejjiption  to  ensure  compliance  with 
its  terms  and  conditions. 

If  the  FHWA  denies  a  request  for  an 
exemption,  the  agency  must  publish  a 
notice  in  the  Federal  Register 
identifying  the  person  who  was  denied 
the  exemption  and  the  reasons  for  the 
denial.  Section  4007  gives  the  agency 
the  option  of  publishing  a  notice  for 
each  denial  of  an  exemption,  or 
periodically  publishing  notices  for  all 
denjals  during  a  given  period  of  time. 

Generally,  tne  duration  of  exemptions 
issued  under  the  authority  of  section 
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4007  is  limited  to  two  years  from  the 
date  of  approval,  but  may  be  renewed. 

The  FHWA  is  required  to  immediately 
revoke  an  exemption  if — 

(1)  The  person  fails  to  comply  with 
the  terms  and  conditions  of  the 
exemption; 

(2)  The  exemption  has  resulted  in  a 
lower  level  of  safety  than  was 
maintained  before  the  exemption  was 
granted;  or 

(3)  Continuation  of  the  exemption 
would  not  be  consistent  with  the  goals 
and  objectives  of  the  regulations  issued 
under  the  authority  of  49  U.S.C.  chapter 
313,  or  49  U.S.C.  31136. 

Pilot  Programs 

The  TEA-21  permits  the  FHWA  to 
conduct  pilot  programs  to  evaluate 
alternatives  to  regulations  relating  to 
motor  carrier,  CMV,  and  driver  safety. 
These  programs  may  include 
exemptions  from  one  or  more 
regulations.  The  FHWA  must  publish, 
in  the  Federal  Register,  a  detailed 
description  of  each  pilot  program, 
including  the  exemptions  being 
considered,  and  provide  notice  and  an 
opportunity  for  public  comment  before 
the  effective  date  of  the  program.  The 
agency  is  required  to  ensure  that  the 
safety  measures  in  the  pilot  programs 
are  designed  to  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  achieved 
through  compliance  with  the  safety 
regulations.  The  duration  of  pilot 
programs  is  limited  to  three  years  from 
the  starting  date. 

The  FHWA  is  required  to  immediately 
revoke  participation  of  a  motor  carrier, 
CMV,  or  driver  for  failure  to  comply 
with  the  terms  and  conditions  of  the 
pilot  program,  or  if  continued 
participation  is  inconsistent  with  the 
goals  and  objectives  of  the  safety 
regulations  issued  under  the  authority 
of  49  U.S.C.  chapter  313,  or  49  U.S.C. 
31136.  The  agency  is  required  to 
immediately  terminate  a  pilot  program 
if  its  continuation  is  inconsistent  with 
the  goals  and  objectives  of  the  safety 
regulations  issued  under  the  authority 
of  49  U.S.C.  chapter  313,  or  49  U.S.C. 
31136. 

At  the  conclusion  of  each  pilot 
program,  the  FHWA  must  report  to 
Congress  the  findings,  conclusions,  and 
recommendations  of  the  program, 
including  suggested  amendments  to 
laws  and  regulations  that  would 
enhance  motor  carrier,  CMV,  and  driver 
safety  and  improve  compliance  with  the 
FMCSRs. 


Public  Meeting  to  Discuss  the  FHWA's 
Implementation  of  Section  4007 

On  August  20, 1998,  the  FHWA  held 
a  public  meeting  at  the  Department  of 
Transportation  headquarters  to  solicit 
information  from  interested  parties  on 
issues  the  agency  should  consider  in 
implementing  section  4007  of  TEA-21. 
A  notice  announcing  the  meeting  was 
published  on  July  29, 1998  (63  FR 
40387).  The  notice  also  provided 
interested  parties  with  an  opportunity  to 
submit  written  comments  to  the  docket. 

Discussion  of  Comments  Made  During 
the  Public  Meeting 

The  following  companies  and 
organizations  were  represented  at  the 
public  meeting:  Advocates  for  Highway 
and  Auto  Safety  (Advocates);  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA);  the  American 
Automobile  Association  (AAA); 
American  Road  and  Transportation 
Builders  Association  (ARTE A);  the 
American  Trucking  Associations,  Inc. 
(ATA);  Associated  General  Contractors 
(AGC);  Institute  for  Public 
Representation;  Maryland  State 
Highway  Administration;  Nalley  and 
Associates;  National  Automobile 
Etealers  Association  (NADA);  National 
Private  Truck  Council  (NPTC); 
Petroleum  Marketers  Association 
(PMA);  Kenneth  Pierson,  a  safety 
consultant;  Truckload  Carriers 
Association;  U.S.  Department  of  Energy; 
and  Western  Atlas  International.  A 
transcript  of  the  meeting  has  been 
placed  in  the  docket. 

Generally,  the  participants  in  the 
public  meeting  supported  the 
implementation  of  section  4007  of  the 
TEA-21.  There  were  differing  views  on 
how  complex  or  detailed  the  procedural 
rules  should  be;  what  criteria  to  use  for 
granting  waivers  and  exemptions  and 
allowing  participation  in  pilot 
programs;  and  how  the  FHWA  should 
monitor  persons  who  are  granted 
weiivers  or  exemptions,  and  participants 
in  pilot  programs. 

The  ATA  discussed  the  need  for 
making  a  distinction  between  the' 
procedural  rules  for  waivers  and 
exemptions.  The  ATA  stated: 

With  respect  to  waivers,  since  they  are  for 
a  short  duration  and  are  intended  to  be 
limited  in  scope  to  address  unique 
circumstances,  there  should  be  fewer  entry 
hurdles  for  applicants,  as  well  as  less 
monitoring  by  the  government. 

Applicants  should  be  required  to  describe 
the  circumstances  that  make  their  operations 
so  unique  as  to  support  a  limited  waiver,  and 
why  there  is  a  reasonable  public  interest — 
because  that  is  one  of  the  legislative  tests. 

Applicants  must  also  be  required  to 
describe  the  safety  controls  that  will  be  put 


in  place  in  order  to  mitigate  any  potential 
safety  concerns.  And  since  waivers  will  be 
limited  in  duration,  [the  FHWA],  as  I 
indicated,  should  limit  the  amount  of 
monitoring  or  reporting  involved. 

And  we  believe  in  some  cases  maybe  there 
is  no  reporting  and  maybe  there  is  no 
monitoring,  depending  on  the  circumstances. 

The  ATA  recommended  that  the 
FHWA  consider  providing  examples  of 
such  countermeasures,  and  be  willing  to 
assist  the  applicants  by  providing 
information  on  the  types  of  safety 
impact  analyses  that  might  be  included 
in  an  application. 

The  AAA  beUeves  that  "open,  timely, 
and  two-way"  communication  among 
the  FHWA  and  the  States,  and  the 
public  is  critical.  The  AAA  also 
indicated  that  certain  terms  should  be 
defined  in  the  regulations  and  that 
certain  conditions  should  be  met  by 
applicants  for  exemptions  and  waivers. 
The  AAA  stated: 

Although  the  statute  does  not  require 
public  notice  or  comment,  it  also  does  not 
prohibit  this  critical  component.  AAA 
believes  that  FHWA  should  take  hill 
advantage  of  all  opportunities  to 
communicate  its  goals  in  motor  carrier  safety 
and  therefore  recommends  that  FHWA 
provide  formal  public  notice  of  waivers. 

A  notice  in  the  Federal  Register  would  not 
be  burdensome  and  would  at  least 
communicate  the  public  interest  to  be  served 
by  the  waiver.  Such  notice  would  also  signal 
to- the  public  that  the  agency  values 
communication,  which  is  so  important  for 
the  public  to  feel  like  they're  a  part  of  the 
process. 

We  further  recommend  that  FHWA 
approach  states  and  communities  affected  by 
the  waiver  again  as  partners  and  provide 
notice  sufficiently  in  advance  so  that  their 
objections,  recommendations,  or  concerns 
regarding  the  proposed  waiver  may  be  fairly 
and  adequately  considered  and  make  them  a 
part  of  the  process. 

AAA  also  urges  FHWA  to  clearly  define 
the  term  "public  interest"  in  its  rule 
implementing  the  waiver  authority.  Clear 
definitions  are  critical  to  public 
understanding  and  acceptance. 

Moving  on  to  the  area  of  exemptions,  AAA 
recommends  that  the  regulations  governing 
requests  for  exemption  go  beyond  those 
required  "at  a  minimum"  in  the  statute  and 
should  include  some  of  the  following  areas: 

1.  The  public  interest  to  be  served  by  the 
exemption; 

2.  A  clear  statement  of  the  necessity  for 
and  purpose  of  the  exemption; 

3.  An  analysis  of  the  enforcement  impiacts 
of  the  exemption  and,  if  substantial,  how  cost 
recovery  to  states  might  be  achieved; 

4.  And  then  identification  of  the  economic 
benefits  to  participants. 

The  AGC  and  PMA  expressed  interest 
in  having  the  FHWA  exercise  its 
authority  under  section  4007  of  the 
TEA-21  to  provide  an  exemption  and 
pilot  program,  respectively,  concerning 
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the  hours-of-service  regulations  (49  CFR 
395).  The  AGC  stated: 

AGC  calls  on  FHWA  to  use  these  new 
authorities  to  grant  broad  exemption  from  the 
hours  of  service  restrictions  for  the 
c»nstruction  industry.  No  other  set  of 
regulations  are  considered  more  onerous  to 
the  industry  than  these  restrictions  and  the 
attendant  requirements  that  go  along  with 
them. 

And  from  our  point  of  view,  they  have  the 
least  positive  impact  on  safety  in 
construction.  And  as  I  said,  I  gave  a 
detailed — detailed  comments  that  we've 
submitted  to  the  record  before  on  hours  of 
service,  detailing  why  we  think  the  industry 
is  unique  and  why  it  should  be  exempted. 

The  PMA  made  reference  to  the 
FHWA's  Winter  Home  Heating  Oil 
Delivery  State  Flexibility  Program 
developed  in  response  to  section  346  '^f 
the  National  Highway  System 
Designation  Act  of  1995  (Pub.  L.  104- 
59,  109  Stat.  568).  The  PMA  requested 
that  a  program  similar  to  the  one 
described  in  the  FHWA's  January  29. 
1997  (62  FR  43 72j  notice  of  final 
determination  "fit  comfortably  within 
the  constructs  of  the  nde  we  discuss 
here  today." 

The  PMA  also  provided  comments 
about  monitoring  participants  in  pilot 
programs.  The  PMA  stated: 

In  regard  to  monitoring  of  participants, 
monitoring  of  these  programs— especially 
Pilot  Project  Programs — should  be  done  by 
requiring  participants  to  submit  periodic 
reports  as  part  of  the  FHWA  Plan. 

Additionally,  PMA  suggests  the  Federal 
Highway  Administration  consider  the 
creation  of  small,  program-specific  agency 
appointed  review  boards  consisting  of  agency 
personnel,  affected  state  regulators  and 
industry  representatives,  who  would  be 
responsible  for  overall  monitoring  of  an 
individual  program. 

The  review  board  should  be  given  periodic 
updates  regarding  their  sjjecific  program,  as 
provided  by  the  FHWA.  In  this  way.  Pilot 
Programs  will  be  treated  with  the  utmost 
level  of  seriousness,  with  meaningful 
consideration  being  given  to  all  aspects  of  the 
process. 

The  review  board  could  also  be  available 
to  advise  the  Secretary  at  his  request  as  to 
key  elements  of  rule  implementation,  in 
addition  to  monitoring,  including  revocation 
of  participation;  program  termination:  the 
report  to  Congress:  and  other  items  as  the 
Secretary  may  request. 

Discussion  of  Written  Comments 
Received  in  Response  to  the  FHWA 's 
July  29.  1998,  Notice 

The  FHWA  received  written 
comments  from:  the  AAA;  the  AAMVA; 
the  ARTBA;  the  ATA;  the  Insurance 
Institute  for  Highway  Safety  (IIHS); 
Parents  Against  Tired  Truckers;  and  the 
PMA. 

The  IIHS  stated: 


Some  federal  motor  carrier  safety  rules  are 
so  vital  to  the  protection  of  commercial 
drivers  and  the  general  public  that  waivers 
and  exemptions  should  not  be  permitted. 
One  example  is  the  current  limitation  on 
driving  hours.  The  agency  has  no  sound 
evidence  that  these  hours-of-service  limits 
can  be  extended  without  increasing  crash 
rates. 

Motor  carriers  seeking  waivers  or 
exemptions  from  safety  rules  should  expect 
to  furnish  sound  data  to  justify  these 
exemptions  and  undergo  continued  close 
scrutiny  of  their  safety  records.  FHWA 
should  not  simply  accept  motor  carriers' 
assertions  that  their  safety  records  are 
excellent.  Rather,  the  agency  should  review 
compliance  data  and  perform  compliance 
reviews  if  none  have  been  performed  within 
the  past  five  years.  Similarly,  a  reasonable 
percentage,  perhaps  20  percent,  of  vehicles 
from  motor  carriers  seeking  exemptions 
should  be  inspected  by  state  or  federal 
personnel.  Because  of  the  high  percentage  of 
out-of-state  citations  and  crashes  that  do  not 
show  up  in  the  records  of  the  States  issuing 
commercial  licenses  to  individual  drivers, 
the  agency  also  should  gather  crash  and 
citation  data  frxjm  all  states  in  which  the 
motor  carrier  operates.  In  addition,  the 
reported  vehicle-miles  of  travel  should  be 
verified.  If  FHWA  decides  to  grant  a  waiver 
or  exemption,  these  data  should  continue  to 
be  actively  collected  to  determine  whether 
public  safety  has  been  compromised. 

The  ARTBA  stated: 

While  we  support  the  goals  of  section 
4007,  we  urge  FHWA  to  take  steps  to  ensure 
participants  in  section  4007  will  not  be 
subject  to  an  increased  level  of  enforcement 
scrutiny  relative  to  non-participants. 
Specifically,  FHWA  should  include 
directives  that  enforcement  frequency  should 
be  unaffected  by  an  individual  or  industry's 
status  of  {>articip>ation  in  section  4007. 
Without  this  type  of  assurance,  participation 
will  ptotentially  be  discouraged. 

FHWA  Response  to  Comments 

The  FHWA  has  considered  the 
remarks  of  the  participants  in  the 
August  20, 1998,  public  meeting,  and 
the  comments  submitted  to  the  docket 
and  believes  the  procedural  rules 
provide  a  straightforward  process  for  the 
implementation  of  the  waiver, 
exemption,  and  pilot  program  authority 
provided  by  section  4007  of  the  TEA- 
21.  The  FHWA  does  not  agree  with 
commenters  who  suggest  that  the 
procedural  rules  include  specific  details 
on  how  the  agency  would  determine 
whether  to  grant  or  deny  a  waiver  or 
exemption,  and  monitor  the  persons 
who  are  granted  waivers  and 
exemptions.  The  FHWA  also  disagrees 
with  commenters'  suggestions  to 
include  specific  details  on  how  the 
agency  would  communicate  with  State 
agencies. 

The  FHWA  does  not  believe  it  is 
practical  to  establish  rules  on  who 
should  be  eligible  to  apply  for  waiver  or 


exemption  without  knowring  the  specific 
regulatory  relief  the  person  is 
requesting.  Each  request  for  a  waiver 
and  application  for  an  exemption 
should  be  reviewed  on  a  case-by-case 
ba.fls  to  determine  if  the  person  can 
satisfy  the  statutory  criteria  for  waivers 
and  exemptions.  In  the  case  of 
exemption  applications,  the  FHWA 
notes  that  the  agency  must  publish  a 
notice  in  the  Federal  Register  to  provide 
the  public  with  an  opportunity  to 
review  the  application  and  safety 
impact  analysis  provided  with  the 
application.  The  agency  believes  this 
process  will  be  adequate  to  ensure  that 
all  interested  parties  may  comment  on 
the  applicant's  safety  performance  and 
the  specific  regulatory  relief  being 
requested. 

The  FHWA  agrees  with  the  ATA's 
comments  about  the  need  for  making  a 
dif^tinction  between  the  procedural  rules 
for  waivers  and  exemptions.  Since 
waivers  are  for  temporary  (three  months 
or  less)  regulatory  relief  for  unique,  non- 
emergency events,  there  should  be  a 
simple  process  for  requesting  a  waiver, 
and  the  FHWA  should  ensure  a  timely 
response  to  the  applicant. 

The  FHWA  believes  the  interim  final 
rule  establishes  an  effective  process  to 
ensure  a  timely  response  to  the  persons 
who  request  a  waiver.  Although  the 
FHWA  has  the  authority  to  publish  a 
Federal  Register  notice  to  request 
pubhc  comments  on  waiver 
applications — a  point  emphasized  by 
the  AAA  during  the  public  meeting — 
the  agency  has  tentatively  determined 
that  it  would  be  impractical  to  request 
public  comment  each  time  someone 
needs  a  waiver  for  a  unique,  non- 
emergency event,  especially  given  the 
three-month  statutory  limitation  on  the 
duration  of  the  waiver.  The  agency 
believes  that  unless  the  application  is 
submitted  far  in  advance  of  the  date  for 
the  unique  event,  it  is  very  likely  that 
the  waiver  could  not  be  processed  in 
time.  Also,  the  time  required  to  go 
through  a  notice-and-comment  process 
would  typically  exceed  the  diu-ation  of 
the  unique  event. 

In  response  to  the  ATA's  comments 
that  the  FHWA  assist  exemption 
applicants  by  providing  information  on 
the  types  of  safety  impact  analyses  that 
might  be  included  in  an  application,  the 
FHWA  will  consider  providing 
assistance  to  the  extent  that  there  are 
available  resources  at  the  time  the 
request  for  assistance  is  made.  The 
FHWA  notes  that  the  primary 
responsibility  for  preparing  an 
application  for  an  exemption  rests  with 
the  applicant.  Prior  to  requesting 
assistance  fi-om  the  FHWA,  each 
applicant  should  carefully  review  its 
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plans  for  achieving  a  level  of  safety  that 
is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  regulation  from 
which  it  would  be  granted  an 
exemption,  and  review  the  safety 
management  controls  it  would  use  as  an 
alternative  to  the  regulation. 

The  FHWA  acknowledges  that  the 
statutory  language  suggests,  and  the 
interim  final  rule  establishes,  an 
application  review  process  that  is  not 
completely  data-driven.  Specific  pass- 
fail  criteria  (e.g.,  crash  rates,  safety 
ratings,  compliance  review  results, 
driving  records,  etc.)  for  applications  are 
not  required.  However,  given  the  broad 
authority  providied  by  section  4007  of 
the  TEA-21  and  the  diversity  of  the 
motor  carrier  industry,  establishing  one- 
size-fits-all,  pass-fail  criteria  for  all 
exemption  applicants  is  not  feasible. 
The  FHWA  will  make  its  determination 
based  upon  the  research,  technical,  and 
safety  data  available  at  the  time  it 
reviews  an  application  and  consider  the 
public  comments  received  in  response 
to  the  Federal  Register  notice  required 
for  each  exemption  application. 

With  regard  to  the  issue  of  monitoring 
of  waiver  and  exemption  grantees,  the 
accident  register  requirements  of 
§  390.15  will  remain  applicable.  The 
FHWA  will  provide  the  specific  terms 
and  conditions,  including  monitoring 
and  reporting  provisions,  for  each 
waiver  and  exemption  on  a  case-by-case 
basis.  For  exemptions,  the  terms  and 
conditions  will  be  part  of  the  Federal 
Register  notice  requesting  public 
comment. 

The  FHWA  believes  the  notice-and- 
comment  procedures  established  for 
exemption  appfications  are  consistent 
with  the  requirements  of  section  4007 
and  will  help  to  ensure  the  public  has 
the  opportunity  to  participate  in  the 
exemption  process. 

The  FHWA  disagrees  with  the  AAA's 
recommendation  that  minimum 
requirements  for  exemption 
applications  include  an  analysis  of  the 
enforcement  impacts  and  how  the  States 
would  be  reimbursed  for  any  substantial 
expenses  involved  with  enforcing  the 
terms  and  conditions  of  the  exemption, 
and  monitoring  the  exemption  grantees. 
The  agency  also  disagrees  with  the 
recommendation  that  applicants  be 
required  to  identify  economic  benefits. 

The  FHWA  through  its  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) 
provides  States  with  Federal  funding  to 
help  support  motor  carrier  safety 
enforcement  programs.  The  FHWA  does 
not  intend  or  expect  the  level  of  effort 
from  the  State  agencies  to  increase  for 
the  purpose  of  enforcing  the  terms  and 
conditions  of  the  exemptions  that  would 


be  granted.  It  is  expected  that  the 
processes/systems  used  to  select  drivers 
and  vehicles  for  inspection,  and  to  visit 
motor  carriers  for  compliance  reviews 
would  remain  the  same.  If  a  motor 
carrier  operating  under  the  terms  and 
conditions  of  a  waiver  or  exemption  has 
one  of  its  vehicles  inspected,  or  is 
selected  for  a  compUance  review,  the 
officer  or  investigator  would  verify 
compliance  with  terms  and  conditions 
of  the  waiver  or  exemption  at  that  time. 

The  FHWA  believes  it  is 
inappropriate  to  subject  a  motor  carrier 
to  additional  roadside  inspections  and 
compliance  reviews  based  solely  on  its 
receipt  of  a  waiver  or  exemption.  The 
benefits  of  granting  waivers  and 
exemptions  would  be  lost  if  regulatory 
relief  were  replaced  with  more  rigorous 
or  frequent  enforcement  activities 
targeted  at  the  carriers  who  receive 
them.  The  FHWA  shares  the  ARTBA's 
concerns  that  motor  carriers  would  be 
discouraged  from  taking  advantage  of 
the  opportunities  provided  by  section 
4007  if  there  were  an  increased  level  of 
enforcement  scrutiny. 

On  the  subject  of  economic  benefits, 
the  FHWA  does  not  believe  applicants 
should  be  required  to  document  the 
economic  benefits  to  the  exemption. 
The  agency  believes  that  it  is  more 
likely  than  not  that  motor  carriers 
would  only  apply  for  an  exemption  if 
the  motor  carrier  believes  there  is  a 
significant  economic  benefit.  There  is 
no  readily  apparent  safety  benefit  to 
requiring  motor  carriers  to  assign  a 
dollar  value  to  the  economic  benefits 
and  prove  that  their  estimates  are  valid. 

The  FHWA  disagrees  with  the  AAA's 
request  that  the  agency  define  "public 
interest"  as  the  term  is  used  in  49  U.S.C. 
31315(a)  concerning  waivers.  The 
FHWA  believes  that  the  public  interest 
is  being  served  if  alternatives  that  are 
likely  to  achieve  safety  outcomes  that 
are  equal  to,  or  greater  than,  the 
outcomes  provided  by  the  current 
regulations  are  proven  to  be  successful. 
The  agency's  objective  is  to  work  with 
the  motor  carrier  industry.  States,  and 
safety  groups  to  improve  highway 
safety.  Providing  motor  carriers  with 
flexibility  to  explore  new  approaches  to 
improving  safety  is  in  the  public 
interest. 

The  agency  has  not  included  a 
definition  of  "equivalent"  in  the  interim 
final  rule  but  requests  public  comment 
on  whether  there  is  a  need  to  define  the 
term.  Commenters  are  encouraged  to 
include  suggestions  or 
recommendations  on  how  the  term 
should  be  defined. 

With  regard  to  the  PMA's  suggestion 
that  the  FHWA  consider  the  creation  of 
a  review  board  for  the  monitoring  of 


individual  pilot  programs,  the  agency 
does  not  believe  this  is  necessary  or 
practical.  The  terms  and  conditions  for 
participation  in  a  pilot  program  would 
include  certain  safety-related  reports 
that  could  be  used  to  help  the  agency 
monitor  the  motor  carriers.  If  a 
participant  fails  to  comply  with  the 
terms  and  conditions  of  the  pilot 
program,  the  FHWA  must  immediately 
revoke  participation  of  the  motor 
carrier,  driver,  or  vehicle. 

In  response  to  the  AGC  and  the  PMA 
comments  about  regulatory  relief  from 
the  hours-of-service  regulations,  the 
FHWA  believes  this  rulemaking  is  not 
the  proper  forum  for  resolving  those 
concerns.  Now  that  procedural  rules  are 
in  place,  the  AGC  and  the  PMA 
members  may  apply  for  an  exemption 
and  request  the  development  of  a  pilot 
program,  respectively. 

The  FHWA  agrees  with  commenters' 
emphasis  on  the  importance  of  working 
with  the  States.  The  FHWA  will  ensure 
that  State  officials  are  informed  about 
the  waivers,  exemptions,  and  pilot 
programs.  The  States,  as  well  as  all 
interested  parties,  may  comment  in 
response  to  the  Federal  Register  notices 
required  by  section  4007  of  the  TEA-21. 
The  FHWA  will  notify  the  States  of 
waivers  and  exemptions  granted. 

Discussion  of  Regulatory  Language 

The  FHWA  is  creating  Part  381, 
Waivers,  Exemptions,  and  Pilot 
Programs,  to  specify  the  requirements 
for  requesting  waivers  and  applying  for 
exemptions,  the  process  the  agency  will 
use  in  reviewing  waiver  requests  and 
exemption  applications,  and  the 
initiation  and  administration  of  pilot 
programs.  Part  381  is  divided  into  six 
subparts: 

Subpart  A — General  describes  the 
purpose  and  applicability  of  part  381. 
and  defines  certain  terms  used 
throughout  the  part; 

Subpart  B — Procedures  for  Requesting 
Waivers  provides  a  plain-language 
description  of  waivers,  the  procedures 
for  requesting  a  waiver  and  the  process 
the  FHWA  will  use  to  review  waiver 
requests; 

Subpart  C — Procedures  for  Applying 
for  Exemptions  provides  a  plain- 
language  description  of  exemptions,  the 
procedures  for  applying  for  an 
exemption,  the  process  the  FHWA  will 
use  to  review  exemption  applications, 
and  the  conditions  under  which  the 
FHWA  will  revoke  an  exemption; 

Subpart  D— Initiation  of  Pilot 
Programs  explains  how  pilot  programs 
operate,  and  how  a  pilot  program  can  be 
initiated  (which  includes  a  detailed  list 
of  information  the  FHWA  requests  from 
individuals  who  would  like  to 
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recommend  that  the  agency  start  a  pilot 
program); 

Subpart  E — Administration  of  Pilot 
Programs  codifies  in  the  FMCSRs  a 
plain-language  version  of  the  statutory 
requirements  concerning  the  FHWA's 
administration  of  pilot  programs  so  that 
all  interested  parties  will  have  a 
convenient  reference;  and 

Subpart  F — Preemption  of  State  Rules 
codifies  in  the  FMCSRs  a  plain-language 
version  of  the  Federal  preemption  of 
any  State  law  and  regulation  that 
conflicts  with  or  is  inconsistent  with  a 
waiver,  exemption,  or  pilot  program 
with  respect  to  a  person  operating  imder 
a  waiver  or  exemption  or  participating 
in  a  pilot  program. 

Regulations  for  Which  Waivers  and 
Exemptions  May  Be  Granted 

Section  4007  of  the  TEA-21 
authorizes  the  FHWA  to  grant  waivers 
and  exemptions  from  any  FMCSRs 
issued  under  the  authority  of  49  U.S.C. 
31136  and  chapter  313.  Section  4007 
does  not  give  the  FHWA  the  authority 
to  grant  waivers  and  exemptions  from 
regulations  issued  under  the  authority 
of  other  statutes,  for  example,  the 
financial  responsibility  regulations 
codified  at  49  CFR  part  387  which  were 
issued  under  the  authority  of  49  U.S.C. 
31138  and  J1139,  concerning  the 
transportation  of  passengers  and 
property,  respectively.  Also,  the  FHWA 
does  not  have  the  authority  to  grant 
waivers  and  exemptions  from  certain 
requirements  (e.g.,  surety  bonds  and 
policies  of  insurance  for  motor  carriers 
and  property  brokers,  surety  bonds  and 
policies  of  insurance  for  freight 
forwarders)  which  were  transferred  from 
the  former  Interstate  Commerce 
Commission  to  the  FHWA  and  are 
codified  at  49  CFR  387.  The  statutory 
authority  for  those  requirements  is  49 
U.S.C.  13101, 13301. 13906,  and  14701. 

Another  example  of  a  requirement 
from  which  the  FHWA  cannot  grant  a 
waiver  or  exemption  is  49  CFR  396.25, 
qualifications  of  brake  inspectors.  This 
rule  establishes  minimum  quahfications 
for  motor  carrier  employees  that  are 
responsible  for  the  inspection,  repair,  or 
maintenance  of  CMV  brake  systems. 
This  rule  was  issued  under  the  authority 
of  the  Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1988  (the 
specific  provision  concerning 
qualifications  of  brake  inspectors  is 
codified  at  49  U.S.C.  31137(b)). 

To  assist  the  motor  carrier  industry 
and  the  general  public  in  identifying  the 
requirements  for  which  waivers  and 
exemptions  may  be  granted,  the  FHWA 
has  included  a  list  in  §§  381.200, 
381.300,  and  381.400  which  define  in 
context,  a  waiver,  exemption,  and  pilot 


program,  respectively.  Generally,  the  list 
of  regulations  for  which  a  waiver  or 
exemption  could  be  granted  includes: 

(1)  Part  382— Controlled  Substances 
and  Alcohol  Use  and  Testing; 

(2)  Part  383— Commercial  Driver's 
License  Standards;  Requirements  and 
Penalties; 

(3)  §  385.21  Motor  Carrier 
Identification  Report; 

(4)  §390.21  Marking  of  commercial 
motor  vehicles; 

(5)  Part  391— Qualifications  of 
Drivers; 

(6)  Part  392 — Driving  of  Commercial 
Motor  Vehicles; 

(7)  Part  393 — Parts  and  Accessories 
Necessary  for  Safe  Operation; 

(8)  Part  395— Hours  of  Service  of 
Drivers; 

(9)  Part  396 — Inspection,  Repair,  and 
Maintenance  (except  §  396.25);  and 

(10)  Part  399— Step.  Handhold,  and 
Deck  Requirements. 

The  FHWA  has  excluded  the  accident 
register  requirements  (49  CFR  390.15) 
from  the  list  of  regulations  eligible  for 
a  waiver  or  exemption  because  the 
agency  believes  it  has  a  responsibility  to 
monitor  the  accident  involvement  of 
entities  operating  under  the  terms  of  a 
waiver.  The  FHWA  requests  comments 
on  this  issue. 

The  FHWA  has  included  the  motor 
carrier  identification  report  (Form  MCS- 
150)  requirement  (49  CFR  385.21)  as  one 
of  the  rules  which  could  be  waived 
because  the  agency  believes  there  is  no 
apparent  benefit  to  using  that  report  to 
gather  information  on  entities  that  have 
not  previously  operated  CMVs  in 
interstate  commerce  and  do  not  intend 
to  operate  CMVs  in  interstate  commerce 
after  the  term  of  the  waiver  expires.  The 
information  from  the  Form  MCS-150 
would  be  used  to  create  a  file  in  the 
Motor  Carrier  Management  Information 
System  (MCMIS),  a  database  containing 
safety  information  (e.g.,  compliance 
review  results,  roadside  inspection 
results,  CMV  accidents,  etc.)  about 
interstate  motor  carriers.  The  entities 
that  would  benefit  from  this  action 
would  be  certain  intrastate  motor 
carriers  that  are  not  subject  to  State 
requirements  to  complete  the  Form 
MCS-150,  and  businesses  or  groups  that 
rarely  (except  for  a  unique,  non- 
emergency event)  operate  CMVs. 

Several  States  currently  require 
intrastate  motor  carriers  to  complete 
Form  MCS-150  and  obtain  a  USDOT 
identification  number.  These  motor 
carriers  are  hsted  in  the  MCMIS  as 
intrastate  only  carriers.  The  addition  of 
these  motor  carriers  to  the  MCMIS 
enables  the  States  and  the  FHWA  to 
work  together  in  determining  the 
number  of  active  motor  carriers 


operating  in  the  United  States,  and  to 
monitor  the  safety  performance  of  motor 
carriers.  The  intrastate  motor  carriers 
subject  to  State  requirements  for 
completing  Form  MCS-150  would  have 
already  completed  the  form  prior  to 
applying  for  a  waiver  to  conduct  a  short- 
term  operation  in  interstate  commerce, 
and  vvould  continue  to  be  subject  to  the 
State  requirements  at  the  end  of  the 
waiver  period. 

Since  intrastate  motor  carriers  and 
non-motor  carrier  entities  would  be 
subject  to  the  FHWA's  jurisdiction  for 
only  a  short  period  of  time,  adding  them 
to  the  interstate  motor  carrier  census 
coulcf,  depending  on  the  number  of 
intrastate  motor  carriers  and  non-motor 
carrier  entities  who  are  granted  waivers, 
skew  the  data  in  the  MCMIS. 
Furthermore,  since  the  agency  would  be 
able  to  identify  these  entities  through 
the  information  submitted  as  part  of  the 
waiver  application,  the  submission  of 
Form  MCS-150  would  be  redundant. 
The  FHWA  requests  comments  on 
whether  these  entities  should  be 
required  to  submit  Form  MCS-150.  The 
agency  also  requests  comments  on 
whether  waivers  granted  to  intrastate 
motor  carriers  and  non-motor  carrier 
entities  should  also  include  relief  from 
all  of  the  vehicle  marking  requirements 
in  49  CFR  390.21,  or  only  the  display  of 
the  motor  carrier  census  number  (i.e., 
USDOT  identification  number)  that  is 
assigned  when  Form  MCS-150  is 
completed. 

With  regard  to  exemptions,  the  FHWA 
is  requiring  intrastate  motor  carriers  and 
non-motor  carrier  entities  to  complete 
Form  MCS-150  and  to  mark  all  CMVs 
as  required  in  §  390.21.  The  agency 
believes  an  entity  that  chooses  to 
operate  a  CMV  in  interstate  commerce 
for  more  than  3  months  should  be 
treated  as  an  interstate  motor  carrier  for 
the  purposes  of  the  MCMIS.  Since 
exemptions  provide  regulatory  relief  for 
up  to  two  years,  and  may  be  renewed, 
the  FHWA  beheves  it  is  important  that 
all  CMVs  operated  in  interstate 
commerce  under  the  terms  of  the 
exemption  should  be  marked.  The 
FHWA  requests  comments  on  these 
issues. 

For  the  purposes  of  exemptions 
granted  as  part  of  a  pilot  program,  the 
FHWA  is  using  the  same  list  of 
regulations  provided  in  §  381.300,  What 
is  an  exemption?  The  FHWA  is  using 
the  same  list  because  the  agency  does 
not  believe  entities  participating  in  a 
pilot  program  which  could  continue  for 
up  to  three  years  should  be  treated 
differently  from  interstate  motor  carriers 
who  are  required  to  complete  the  Form 
MCS-150  and  to  mark  their  CMVs. 
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The  FHWA  requests  comments  from 
all  interested  parties  on  whether  any  of 
the  regulations  on  the  lists  should  be 
considered  "off-limits"  for  the  purposes 
of  granting  waivers  and  exemptions. 
Commenters  are  encouraged  to  explain 
in  detail  why  the  agency  should  refuse 
to  consider  waivers  or  exemptions  to 
those  requirements. 

Process  for  Requesting  a  Waiver  and 
Applying  for  an  Exemption 

The  FHWA  has  attempted  to  keep  the 
processes  for  requesting  a  waiver  and 
applying  for  an  exemption  simple.  The 
person  requesting  a  waiver  or  applying 
for  an  exemption  is  required  to  send  a 
written  request  (which  could  be  a  typed 
or  handwritten  (printed)  letter)  to  the 
Federal  Highway  Administrator.  The 
written  request  must  include  basic 
information  such  as  the  identity  of  the 
person  who  would  be  covered  by  the 
waiver  or  exemption,  the  name  of  the 
motor  carrier  or  other  entity  that  would 
be  responsible  for  the  use  or  operation 
of  CMVs  during  the  waiver  or 
exemption  period,  and  the  principal 
place  of  business  of  the  motor  carrier  or 
other  entity.  The  interim  final  rule 
requires  that  the  request  or  application 
include  a  written  statement  that:  (1) 
Describes  the  event  or  CMV  operation 
for  which  the  waiver  or  exemption 
would  be  used;  (2)  identifies  the 
regulation  from  which  the  applicant  is 
requesting  relief;  (3)  estimates  the  total 
number  of  drivers  and  CMVs  that  would 
be  operated  under  the  terms  and 
conditions  of  the  waiver  or  exemption; 
and  (4)  explains  how  the  recipient  of  the 
waiver  or  exemption  would  ensure  that 
they  achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  that  would  be  obtained  by 
complying  with  the  regulation.  For 
exemption  applications,  the  written 
request  must  also  include  an  assessment 
of  the  safety  impacts  the  exemption  may 
have,  describe  the  impacts  (e.g., 
inability  to  test  innovative  safety 
management  control  systems,  etc.)  that 
would  be  experienced  if  the  exemption 
is  not  granted,  and  include  a  copy  of  all 
research  reports,  technical  papers,  and 
other  publications  and  documents 
referenced  in  the  application. 

The  complete  list  of  information  to  be 
included  in  the  requests  for  waivers  and 
applications  for  exemptions  is  provided 
in  §  381.210,  How  do  I  request  a 
waiver?,  and  §  381.310,  How  do  I  apply 
for  an  exemption?.  The  FHWA  beheves 
these  requirements  are  consistent  with 
the  statutory  language  in  TEA-21.  The 
agency  requests  comments  on  the 
information  that  persons  requesting 
waivers  or  applying  for  exemptions  are 
required  to  submit. 


FHWA  Procedures  for  the  Review  of 
Waiver  Requests 

The  Office  of  Motor  Carrier  and 
Highway  Safety  is  responsible  for 
reviewing  requests  for  waivers  and 
making  recommendations  to  the  Federal 
Highway  Administrator  (the 
Administrator).  A  copy  of  the  decision 
signed  by  the  Administrator  will  be  sent 
to  the  apphcant.  It  will  include  the 
terms  and  conditions  for  the  waiver,  or 
the  reason(s)  for  denying  the  waiver 
application. 

FHWA  Procedures  for  the  Review  of 
Exemption  Applications 

With  regard  to  exemptions,  the  review 
process  differs  because  of  the 
requirements  in  section  4007  of  the 
TEA-21.  The  Office  of  Motor  Carrier 
and  Highway  Safety  will  review  the 
application  for  an  exemption  and 
prepare,  for  the  Administrator's 
signature,  a  Federal  Register  notice 
requesting  public  comment.  After  a 
review  of  the  comments  received,  the 
Office  of  Motor  Carrier  and  Highway 
Safety  will  make  a  recommendation  to 
the  Administrator.  Notice  of  the 
Administrator's  decision  will  be 
published  in  the  Federal  Register. 

Initiation  and  Administration  of  Pilot 
Programs 

Although  TEA-21  does  not  require 
the  agency  to  develop  regulations 
concerning  pilot  programs,  the  FHWA 
has  included,  in  subparts  D  and  E  of 
part  381,  information  on  how  pilot 
programs  are  initiated,  and  the  statutory 
requirements  for  the  agency's 
administration  of  pilot  programs, 
respectively.  The  agency  believes  that 
including  information  on  pilot  programs 
in  the  FMCSRs  will  provide  a  more 
convenient  reference  to  the  motor 
carrier  industry  and  the  general  public 
than  title  49  of  the  United  States  Code. 
The  regulations  indicate  that  the  FHWA 
has  the  authority  to  initiate  pilot 
programs  after  providing  notice  and  an 
opportunity  for  public  comment;  they 
also  provide  general  information  on  the 
types  of  information  that  interested 
parties  should  submit  to  the  agency  if 
they  would  like  to  recommend  or 
suggest  a  pilot  program.  The 
information  presented  in  subpart  E  is 
intended  to  be  a  plain-language  version 
of  the  statutory  requirements  for  the 
administration  of  pilot  programs. 

Preemption  of  State  Rules 

Section  4007(d)  of  the  TEA-21 
indicates  that  during  the  time  period 
that  a  waiver,  exemption,  or  pilot 
program  is  in  effect,  no  State  shall 
enforce  a  law  or  regulation  that  conflicts 
with  or  is  inconsistent  with  the  waiver. 


exemption,  or  pilot  program  with 
respect  to  a  person  operating  under  a 
waiver  or  exemption  or  participating  in 
a  pilot  program.  The  FHWA  has 
included  the  preemption  language  in 
part  381,  and  will  also  include  the 
language  in  the  waiver  documents  and 
Federal  Register  notices  concerning 
exemptions  and  pilot  programs.  The 
agency  believes  this  approach  will 
ensure  that  State  officials  are  notified 
about  the  Federal  preemption  authority. 
Including  the  preemption  language  in 
the  waiver  and  in  the  exemption  and 
pilot  project  notices  will  enable  motor 
carriers  to  present  inspectors  with  one 
document  which  informs  them  of  the 
terms  and  conditions  of  the  waiver, 
exemption,  or  pilot  program  and  advises 
them  that  State  laws  and  regulations 
that  conflict  vn\h  the  waiver,  exemption 
or  pilot  program  are  automatically 
preempted,  and  the  duration  of  the 
preemption.  The  agency  requests 
comments  on  this  preliminary  decision. 

Rescission  of  Waiver  Provision  49  CFR 
Part  383 

The  FHWA  is  rescinding  §  383.7. 
Waiver  provisions,  of  part  383 
concerning  commercial  driver's  Ucense 
(CDL)  standards,  requirements  and 
penalties.  Section  383.7  sets  forth  the 
procedures  a  person  must  follow  to 
petition  the  FHWA  for  a  waiver  of  the 
CDL  regulations.  Because  section  4007 
of  the  TEA-21  replaced  the  statutory 
standards  for  CDL  waivers  in  49  U.S.C. 
31315  with  a  new  set  of  standards  for 
waivers,  exemptions,  and  pilot 
programs  apphcable  to  all  safety 
regulations,  §  383.7  is  no  longer  vahd 
and  must  be  rescinded. 

Rulemaking  Analyses  and  Notices 

The  Administrative  Procedure  Act  (5 
U.S.C.  553(b))  provides  that  its  notice 
and  comment  requirements  do  not 
apply  when  an  agency,  for  good  cause, 
finds  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Since  section  4007  of  the  TEA- 
21  requires  the  FHWA  to  specify  by 
regulation  the  procedures  by  which  a 
person  may  request  an  exemption 
within  180  days  after  the  enactment  of 
the  statute,  the  FHWA  has  determined 
that  it  is  impracticable  to  publish  a 
notice  of  proposed  rulemaking,  review 
the  public  comments,  and  issue  a  final 
rule  prior  to  the  December  6,  1998, 
deadline. 

Although  the  FHWA  did  not  publish 
a  notice  of  proposed  rulemaking,  the 
agency  held  a  public  meeting  on  August 
20,  1998,  to  solicit  information  from 
interested  parties  on  issues  the  agency 
should  consider  in  implementing 
section  4007  of  TEA-21.  A  notice 
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announcing  the  meeting  was  published 
O0  July  29.  1998  (63  FR  40387).  The 
notice  also  provided  interested  parties 
with  an  opportunity  to  submit  written 
comments  to  the  docket.  The  FHWA  has 
considered  the  remarks  of  the 
participants  in  the  August  20  public 
meeting,  and  the  comments  submitted 
to  the  docket.  Therefore,  the  agency  has, 
to  the  greatest  extent  practicable  given 
the  statutory  deadline,  made  an  effort  to 
provide  the  public  with  an  opportunity 
to  offer  comments  and  suggestions  on 
how  the  agency  should  develop  the 
procedural  rules  to  implement  section 
4007oftheTEA-21. 

The  interim  final  rule  establishes  the 
procedures  to  request  waivers  and  to 
apply  for  exemptions  from  the  FMCSRs, 
and  the  procedures  the  FHWA  will  use 
to  process  the  requests  for  waivers  and 
applications  for  exemptions.  The  rule 
also  codifies  statutory  requirements 
concerning  the  agency's  administration 
of  pilot  programs.  Since  the  interim 
final  does  not  establish  pass-fail  criteria 
(e.g.,  crash  rates,  safety  ratings, 
compliance  review  results,  driving 
records,  etc.)  for  persons  who  request 
waivers  or  apply  for  exemptions,  the 
requirements  are  administrative  in 
nature  and  relate  to  agency  procedure 
and  practice. 

Accordingly,  the  FHWA  finds  that 
there  is  good  cause  to  waive  prior  notice 
and  comment  for  the  limited  reasons 
described  above.  For  the  same  reasons, 
the  FHWA  finds,  pursuant  to  5  U.S.C. 
553(d)(3),  that  there  is  good  cause  for 
making  the  interim  final  rule  effective 
upon  publication. 

The  interim  final  rule  will  remain  in 
effect  until  the  agency  reviews  the 
comments  received  in  response  to  this 
notice  and  issues  a  final  rule.  Comments 
received  will  be  considered  in 
evaluating  whether  any  changes  to  this 
interim  final  rule  are  required. 

All  comments  received  before  the 
clbse  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  location  listed  under  the 
address  section  of  this  notice. 
Comments  received  after  the  comment 
closing  date  will  be  filed  in  the  public 
docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
adopt  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file,  in  the  public 
docket,  relevant  information  that 
becomes  available  after  the  comment 
closing  date,  hiterested  persons  should 
continue  to  examine  the  public  docket 
for  new  material. 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  interim  final  rule 
establishes  the  rules  and  procedures 
concerning  the  handling  of  requests  for 
waivers  and  applications  for  exemptions 
from  the  FMCSRs,  and  the  initiation  and 
administration  of  pilot  programs.  It  is 
anticipated  that  these  rules  will  help  to 
promote  increased  cooperation  between 
the  private  sector  and  the  government 
by  providing  a  mechanism  for  exploring 
alternatives  to  certain  safety  regulations, 
while  ensuring  a  level  of  safety 
equivalent  to,  or  greater  than,  that 
obtained  by  complying  with  the 
regulations.  The  FHWA  believes  this 
interim  final  rule  could  result  in 
incremental,  although  not  substantial, 
economic  benefits  in  those  cases  in 
which  the  alternatives  provide  a  more 
cost-effective  approach  to  ensuring 
motor  carrier  safety.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
interim  final  rule  on  small  entities.  This 
rulemaking  establishes  the  rules  and 
procedures  concerning  the  handling  of 
requests  for  waivers  and  applications  for 
exemptions  from  the  FMCSRs,  and  the 
initiation  and  administration  of  pilot 
programs.  It  is  anticipated  that  theses 
rules  will  help  to  promote  increased 
cooperation  between  the  private  sector 
and  the  goverrunent  by  providing  a 
mechanism  for  exploring  alternatives  to 
certain  safety  regulations,  while 
ensuj-ing  a  level  of  safety  equivalent  to 
that  obtained  by  complying  with  the 
regulations.  The  provisions  concerning 
waivers  and  exemptions  will  be 
especially  beneficial  to  small  entities 
since  these  entities  may  be  more  in  need 
of  regulatory  relief  than  larger 
companies.  The  FHWA  has  written  the 
regulations  in  question-and-answer 
format  and  attempted  to  use  plain 
language  to  help  ensure  that  small 
entities  understand  how  to  request  a 
waiver  and  apply  for  an  exemption,  and 
how  the  agency  will  handle  such 
requests  and  applications.  Since  the 
interim  final  rule  does  not  require  small 
entities  to  take  any  actions  unless  they 
request  a  waiver  or  apply  for  an 
exemption,  and  the  information  that 
would  be  required  as  part  of  the  request 
for  a  waiver  and  application  for  an 


exemption  has  been  kept  to  a  minimum, 
the  FHWA  believes  the  economic 
impact  of  the  rule  will  be  minimal.  Any 
economic  benefits  that  small  entities 
might  realize  from  this  interim  rule 
would  be  incremental  and,  thus,  not 
significant  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Therefore, 
the  FHWA  hereby  certifies  that  this 
action  would  not  have  an  adverse 
economic  impact  on,  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  interim  final  rule  will  not 
impose  a  Federal  mandate  resulting  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year  (2  U.S.C.  1532). 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Although  this  rulemaking,  in  and  of 
itself,  does  not  preempt  State  and  local 
laws  cind  regulations,  the  waivers  and 
exemptions  that  would  be  granted  under 
the  authority  of  49  U.S.C.  31136(e)  and 
31315  would  preempt  such  laws  or 
regulations  if  they  conflict  with  or  are 
inconsistent  with  the  terms  and 
conditions  of  the  waivers  or 
exemptions.  Also,  the  exemptions 
gran*.ed  as  part  of  a  pilot  program  would 
preempt  State  and  local  laws  and 
regulations  which  conflict  with  or  are 
inconsistent  with  the  terms  and 
conditions  of  the  pilot  program. 

The  FHWA  will  consider  the 
preemptive  effect  of  each  waiver  prior  to 
granting  the  waiver.  With  regard  to 
exemptions  and  pilot  programs,  State 
and  local  governments  will  have  the 
opportunity  to  respond  to  the  Federal 
Register  notices  required  by  section 
4007  of  TEA-21  and  inform  the  FHWA 
of  concerns  about  preemption  during 
the  time  period  that  an  exemption  or 
pilotjrogram  would  be  in  effect. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 
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Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  for 
the  purposes  of  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C.  3501 
et  seq].  However,  the  waivers, 
exemptions,  and  pilot  programs  will 
include  certain  information  collection 
requirements  as  part  of  the  terms  and 
conditions  for  the  regulatory  relief 
granted.  The  agency  is  required  by 
section  4007  of  the  TEA-21  to  monitor 
the  implementation  of  exemptions  to 
ensure  compliance  with  the  terms  and 
conditions,  and  ensure  that  sufficient 
records  are  kept  by  participants  in  pilot 
programs  to  facihtate  the  collection  and 
analysis  of  data.  The  FHWA  will 
consider  the  information  collection 
requirements  for  each  waiver, 
exemption,  and  pilot  program  and,  if 
necessary,  request  approval  from  the 
Office  of  Management  and  Budget  for 
any  special  recordkeeping  requirements 
associated  with  the  waiver,  exemption, 
or  pilot  program. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.]  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  wdth 
the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  381 

Motor  carriers,  Motor  vehicle 
equipment.  Waivers  and  exemptions. 

49  CFR  Fart  383 

Commercial  driver's  license. 
Commercial  motor  vehicles.  Motor 
carriers. 

Issued  on:  November  30, 1998. 
Kenneth  R.  Wykle, 

Federal  Highway  Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  chapter  III,  by 
adding  part  381  and  by  amending  part 
383  as  set  forth  below: 

1.  Part  381  is  added  to  read  as  follows: 


PART  381— WAIVERS,  EXEMPTIONS, 
AND  PILOT  PROGRAMS 

Subpart  A — General 

Sec. 

381.100    What  is  the  purpose  of  this  part? 

381.105    Who  is  required  to  comply  with  the 

rules  in  this  part? 
381.110    What  definitions  are  applicable  to 

this  part? 

Subpart  B — Procedures  for  Requesting 
Waivers 

381.200    What  is  a  waiver? 

381.205    How  do  I  determine  when  I  may 
request  a  waiver? 

381.210    How  do  I  request  a  waiver? 

381.215    What  will  the  FHWA  do  after  the 
agency  receives  my  request  for  a  waiver? 

381.220    How  long  will  it  take  the  agency  to 
respond  to  my  request  for  a  waiver? 

381.225     Who  should  I  contact  if  I  have 
questions  about  the  information  I  am 
required  to  submit  to  the  FHWA  or  about 
the  status  of  my  request  for  a  waiver? 

Subpart  C — Procedures  for  Applying  for 
Exemptions 

381.300    What  is  an  exemption? 
381.305    How  do  I  determine  when  I  may 

apply  for  an  exemption? 
381.310    How  do  I  apply  for  an  exemption? 
381.315    What  will  the  FHWA  do  after  the 

agency  receives  my  application  for  an 

exemption? 
381.320    How  long  will  it  take  the  agency  to 

respond  to  my  application  for  an 

exemption? 
381.325    Who  should  I  contact  if  I  have 

questions  about  the  information  I  am 

required  to  submit  to  the  FHWA  or  about 

the  status  of  my  application  for  an 

exemption? 
381.330    What  am  I  required  to  do  if  the 

FHWA  grants  my  application  for  an 

exemption? 

Subpart  D — initiation  of  Pilot  Programs 

381.400    What  is  a  pilot  program? 
381.405    Who  determines  whether  a  pilot 

program  should  be  initiated? 
381.410    What  may  I  do  if  I  have  an  idea  or 

suggestion  for  a  pilot  program? 
381.415    Who  should  I  contact  if  I  have 

questions  about  the  information  to  be 

included  in  my  suggestion? 
381.420    What  will  the  FHWA  do  after  the 

agency  receives  my  suggestion  for  a  pilot 

program? 

Subpart  E — Administrative  Procedures  for 
Pilot  Programs 

381.500    What  are  the  general  requirements 

the  agency  must  satisfy  in  conducting  a 

pilot  program? 
381.505    What  are  the  minimum  elements 

required  for  a  pilot  program? 
381.510    May  the  FHWA  end  a  pilot 

program  before  its  scheduled  completion 

date? 
381.515    May  the  FHWA  remove  approved 

participants  from  a  pilot  program? 
381.520    What  will  the  FHWA  do  with  the 

results  from  a  pilot  program? 


Subpart  F— Preemption  of  State  Rules 

381.600    Do  waivers,  exemptions,  and  pilot 
programs  preempt  State  laws  and 
regulations? 

Authority:  49  U.S.C.  31136(e),  31315;  49 
CFR  1.48. 

Subpart  A — General 

§381.100    What  is  ttie  purpose  of  ttiis  part? 

This  part  prescribes  the  rules  £md 
procedures  for  requesting  waivers  and 
applying  for  exemptions  from  those 
provisions  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  which 
were  issued  on  the  authority  of  49 
U.S.C.  31136  or  chapter  313,  and  the 
initiation  and  administration  of  pilot 
programs. 

§381.105    Who  is  required  to  comply  with 
the  rules  in  this  part? 

(a)  You  must  comply  with  the  rules  in 
this  part  if  you  are  going  to  request  a 
waiver  or  apply  for  an  exemption. 

(b)  You  should  follow  the  instructions 
in  subpart  D  of  this  part  if  you  would 
like  to  recommend  the  agency  initiate  a 
pilot  program. 

§  381.1 10    What  definitions  are  applicable 
to  this  part? 

Commercial  motor  vehicle  means  any 
motor  vehicle  that  meets  the  definition 
of  "commercial  motor  vehicle"  found  at 
49  CFR  382.107  concerning  controlled 
substances  and  alcohol  use  and  testing, 
49  CFR  383.5  concerning  commercial 
driver's  license  standards,  or  49  CFR 
390.5  concerning  parts  390  through  399 
of  the  FMCSRs. 

Federal  Highway  Administrator  (the 
Administrator)  means  the  chief 
executive  of  the  Federal  Highway 
Administration,  an  agency  within  the 
Department  of  Transportation. 

FMCSRs  means  Federal  Motor  Carrier 
Safety  Regulations  (49  CFR  parts  382 
and  383.  §§385.21  and  390.21,  parts  391 
through  393.  395,  396,  and  399). 

You  means  an  individual  or  motor 
carrier  or  other  entity  that  is,  or  will  be, 
responsible  for  the  operation  of  a 
CMV(s).  The  term  includes  a  motor 
carrier's  agents,  officers  and 
representatives  as  well  as  employees 
responsible  for  hiring,  supervising, 
training,  assigning,  or  dispatching  of 
drivers  and  employees  concerned  with 
the  installation,  inspection,  and 
maintenance  of  motor  vehicle 
equipment  and/or  accessories.  You  also 
includes  any  interested  party  who 
would  like  to  suggest  or  recommend 
that  the  FHWA  initiate  a  pilot  program. 


§381.200    Wl 
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Subpart  B — Procedures  for  Requesting 
Waivers 

§381.200    What  is  a  waiver? 

I    (a)  A  waiver  is  temporary  regulatory 
relief  from  one  or  more  FMCSR  given  to 
a  person  subject  to  the  regulations,  or  a 
person  who  intends  to  engage  in  an 
activity  that  would  be  subject  to  the 
regulations. 

(b)  A  waiver  provides  the  person  with 
relief  from  the  regulations  for  up  to 
three  months. 

(c)  A  waiver  is  intended  for  imique, 
non-emergency  events  and  is  subject  to 
conditions  imposed  by  the 
Administrator. 

I    (d)  Waivers  may  only  be  granted  from 
idne  or  more  of  the  requirements 
contained  in  the  following  parts  and 
sections  of  the  FMCSRs: 

(1)  Part  382— Controlled  Substances 
and  Alcohol  Use  and  Testing; 

(2)  Part  383 — Commercial  Driver's 
Licen;>e  Standards;  Requirements  and 
Penalties; 

(3)  §  385.21  Motor  Carrier 
Identification  Report; 

(4)  §  390.21  Marking  of  commercial 
motor  vehicles; 

''    (5)  Part  391— Qualifications  of 

Drivers; 

[    (6)  Part  392— Driving  of  Commercial 

Motor  Vehicles; 

(7)  Part  393 — Parts  and  Accessories 
Necessary  for  Safe  Operation; 

(8)  Part  395 — Hours  of  Service  of 
Drivers; 

(9)  Part  396 — Inspection,  Repair,  and 
Maintenance  (except  §  396.25);  and 

!    (10)  Part  399— Step.  Handhold  and 
Deck  Requirements. 

§  381.205    How  do  I  determine  when  I  may 
request  a  waiver? 

I    (a)  You  may  request  a  waiver  if  one 
t*  more  FMCSR  would  prevent  you 
from  using  or  operating  CMVs,  or  make 
it  ujoreasonably  difficult  to  do  so,  diuing 
a  unique,  non-emergency  event  that  vdll 
take  no  more  than  three  months  to 
complete. 

'    (b)  Before  you  decide  to  request  a 
waiver,  you  should  carefully  review  the 
regulation  to  determine  whether  there 
are  any  practical  alternatives  already 
available  that  would  allow  your  use  or 
operation  of  CMVs  during  the  event. 
You  should  also  determine  whether  you 
need  a  waiver  from  all  of  the 
requirements  in  one  or  more  parts  of  the 
regulations,  or  whether  a  more  limited 
waiver  of  certain  sections  within  one  or 
more  of  the  parts  of  the  regulations 
would  provide  an  acceptable  level  of 
regulatory  relief.  For  example,  if  you 
need  relief  from  one  of  the 
recordkeeping  requirements  concerning 
driver  qualifications,  you  should  not 


request  relief  from  all  of  the 
requirements  of  part  391. 

§  381 .21 0    How  do  I  request  a  waiver? 

(a)  You  must  send  a  written  request 
(for  example,  a  typed  or  handwritten 
(printed)  letter),  which  includes  all  of 
the  information  required  by  this  section, 
to  the  Federal  Highway  Administrator, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

(b)  You  must  identify  the  person  who 
would  be  covered  by  the  waiver.  The 
application  for  a  waiver  must  include: 

(1)  Your  name,  job  title,  mailing 
address,  and  daytime  telephone 
number; 

(2)  The  name  of  the  individual,  motor 
carrier,  or  other  entity  that  would  be 
responsible  for  the  use  or  operation  of 
CMVs  during  the  unique,  non- 
emergency event; 

(3)  Principal  place  of  business  for  the 
motor  carrier  or  other  entity  (street 
address,  city.  State,  and  zip  code);  and 

(4)  The  USDOT  identification  number 
for  the  motor  carrier,  if  applicable. 

(c)  You  must  provide  a  vmtten 
statement  that: 

(1)  Describes  the  unique,  non- 
emergency event  for  which  the  waiver 
would  be  used,  including  the  time 
period  during  which  the  waiver  is 
needed; 

(2)  Identifies  the  regulation  that  you 
believe  needs  to  be  waived; 

(3)  Provides  an  estimate  of  the  total 
number  of  drivers  and  CMVs  that  would 
be  operated  under  the  terms  and 
conditions  of  the  waiver;  and 

(4)  Explains  how  you  would  ensure 
that  you  could  achieve  a  level  a  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  regulation. 

§  381.215    What  will  the  FHWA  do  after  the 
agency  receives  my  request  for  a  waiver? 

(a)  The  Office  of  Motor  Carrier  and 
Highway  Safety  will  review  your 
request  and  make  a  recommendation  to 
the  Administrator.  The  final  decision 
whether  to  grant  or  deny  the  application 
for  a  waiver  will  be  made  by  the 
Administrator. 

(b)  After  a  decision  is  signed  by  the 
Administrator,  you  will  be  sent  a  copy 
of  the  docimient,  which  will  include  the 
terms  and  conditions  for  the  waiver  or 
the  reason  for  denying  the  application 
for  a  waiver. 

§  381 .220    How  long  willlt  take  the  agency 
to  respond  to  my  request  for  a  waiver? 

You  should  receive  a  response  from 
the  agency  within  60  calendar  days  from 
the  date  the  Administrator  receives  your 
request.  However,  depending  on  the 


complexity  of  the  issues  discussed  in 
your  application,  and  the  availability  of 
staff  to  review  the  material,  a  final 
decision  may  take  up  to  120  days. 

§381.225    Who  should  I  contact  If  t  have 
questions  about  ttte  information  I  am 
required  to  submit  to  the  FHWA  or  about 
the  status  of  my  request  for  a  waiver? 

You  should  contact  the  Office  of 
Motor  Carrier  Research  and  Standards, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  telephone  number  is  (202) 
366-1790. 

Subpart  C — Procedures  for  Applying 
forExemptions 

§381.300    What  Is  an  exemption? 

(a)  An  exemption  is  temporary 
regulatory  reUef  from  one  or  more 
FMCSR  given  to  a  person  or  class  of 
persons  subject  to  the  regulations,  or 
who  intend  to  engage  in  an  activity  that 
would  make  them  subject  to  the 
regulations. 

(b)  An  exemption  provides  the  person 
or  class  of  persons  with  relief  from  the 
regulations  for  up  to  two  years,  and  may 
be  renewed. 

(c)  Exemptions  may  only  be  granted 
from  one  or  more  of  the  requirements 
contained  in  the  following  parts  and 
sections  of  the  FMCSRs: 

(1)  Part  382— Controlled  Substances 
and  Alcohol  Use  and  Testing; 

(2)  Part  383 — Commercial  Driver's 
License  Standards;  Requirements  and 
Penalties; 

(3)  Part  391— QuaUfications  of 
Drivers; 

(4)  Part  392— Driving  of  Commercial 
Motor  Vehicles; 

(5)  Part  393 — Parts  and  Accessories 
Necessary  for  Safe  Operation; 

(6)  Part  395— Hours  of  Service  of 
Drivers; 

(7)  Part  396 — Inspection,  Repair,  and 
Maintenance  (except  for  §  396.25);  and 

(8)  Part  399— Step,  Handhold  and 
Deck  Requirements. 

§  381.305    How  do  I  determine  when  I  may 
apply  for  an  exemption? 

(a)  You  may  apply  for  an  exemption 
if  one  or  more  FMCSR  prevents  you 
from  implementing  more  efficient  or 
effective  operations  that  would  maintain 
a  level  of  safety  equivalent  to,  or  greater 
than,  the  level  achieved  without  the 
exemption. 

fb)  Before  you  decide  to  apply  for  an 
exetnption  you  should  carefully  review 
the  regulation  to  determine  whether 
there  are  any  practical  alternatives 
already  available  that  would  allow  you 
to  conduct  your  motor  carrier 
operations.  You  should  also  determine 
whether  you  need  an  exemption  from 
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all  of  the  requirements  in  one  or  more 
parts  of  the  regulations,  or  whether  a 
more  limited  exemption  from  certain 
sections  within  one  or  more  parts  of  the 
regulations  would  provide  an  acceptable 
level  of  regulatory  relief.  For  example,  if 
you  need  regulatory  relief  from  one  of 
the  recordkeeping  requirements 
concerning  driver  qualifications,  you 
should  not  request  regulatory  relief  from 
all  of  the  requirements  of  part  391. 

§  381 .31 0    How  do  I  apply  for  an 
exemption? 

(a)  You  must  send  a  written  request 
(for  example,  a  typed  or  handwritten 
(printed)  letter),  which  includes  all  of 
the  information  required  by  this  section, 
to  the  Federal  Highway  Administrator, 
U.S.  Department  of  Transportation. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

(b)  You  must  identify  the  person  or 
class  of  persons  who  would  be  covered 
by  the  exemption.  The  application  for 
an  exemption  must  include: 

(1)  Your  name,  job  title,  mailing 
address,  and  daytime  telephone 
number; 

(2)  The  name  of  the  individual  or 
motor  carrier  that  would  be  responsible 
for  the  use  or  operation  of  CMVs; 

(3)  Principal  place  of  business  for  the 
motor  carrier  (street  address,  city.  State, 
and  zip  code);  and 

(4)  The  USDOT  identification  number 
for  the  motor  carrier. 

(c)  You  must  provide  a  written 
statement  that: 

(1)  Describes  the  reason  the 
exemption  is  n^ded,  including  the  time 
period  during  which  it  is  needed; 

(2)  Identifies  the  regulation  from 
which  you  would  like  to  be  exempted; 

(3)  Provides  an  estimate  of  the  total 
number  of  drivers  and  CMVs  that  would 
be  operated  under  the  terms  and 
conditions  of  the  exemption; 

(4)  Assesses  the  safety  impacts  the 
exemption  may  have; 

(5)  Explains  how  you  would  ensure 
that  you  could  achieve  a  level  a  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  regulation;  and 

(6)  Describes  the  impacts  (e.g.. 
inability  to  test  innovative  safety 
management  control  systems,  etc.)  you 
could  experience  if  the  exemption  is  not 
granted  by  the  FHWA. 

(d)  Your  application  must  include  a 
copy  of  all  research  reports,  technical 
papers,  and  other  publications  and 
documents  you  reference. 


§  381 .31 5    What  will  the  FHWA  do  after  the 
agency  receives  my  application  for  an 
exemption? 

(a)  The  Office  of  Motor  Carrier  and 
Highway  Safety  will  review  your 
application  and  prepare,  for  the 
Administrator's  signature,  a  Federal 
Register  notice  requesting  public 
comment  on  your  application  for  an 
exemption.  The  notice  will  give  the 
public  an  opportunity  to  review  your 
request  and  your  safety  assessment  or 
analysis  (required  by  §  381.310)  and  any 
other  relevant  information  known  to  the 
agency. 

(b)  After  a  review  of  the  comments 
received  in  response  to  the  Federal 
Register  notice  described  in  paragraph 
(a)  of  this  section,  the  Office  of  Motor 
Carrier  and  Highway  Safety  will  make  a 
recommendation(s)  to  the  Administrator 
to  either  to  grant  or  deny  the  exemption. 
Notice  of  the  Administrator's  decision 
will  be  published  in  the  Federal 
Register. 

(c)(1)  If  the  exemption  is  granted,  the 
notice  will  identify  the  provisions  of  the 
FMCSRs  from  which  you  will  be 
exempt,  the  effective  period,  and  all 
terms  and  conditions  of  the  exemption. 

(2)  If  the  exemption  is  denied,  the 
notice  will  explain  the  reason  for  the 
denial. 

(d)  A  copy  of  your  application  for  an 
exemption  and  all  comments  received 
in  response  to  the  Federal  Register 
notice  will  be  included  in  a  public 
docket  and  be  available  for  review  by 
interested  parties. 

(1)  Interested  parties  may  view  the 
information  contained  in  the  docket  by 
visiting  the  Department  of 
Transportation.  U.S.  DOT  Dockets. 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington  DC.  All  information  in  the 
exemption  docket  will  be  available  for 
examination  at  this  address  from  10  a.m. 
to  5  p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays. 

(2)  Internet  users  can  access  all 
information  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resources  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

§  381.320    How  long  will  It  take  the  agency 
to  respond  to  my  application  for  an 
exemption? 

The  agency  wall  attempt  to  issue  a 
final  decision  vrithin  180  days  of  the 
date  it  receives  your  apphcation. 
However,  if  you  leave  out  important 
details  or  other  information  necessary 
for  the  FHWA  to  prepare  a  meaningful 
request  for  public  comments,  the  agency 
will  attempt  to  issue  a  final  decision 


within  180  days  of  the  date  it  receives 
the  additional  information. 

§  381 .325    Who  should  I  contact  If  I  have 
questions  about  the  information  I  am 
required  to  sutKnit  to  the  FHWA  or  about 
the  status  of  my  application  for  an 
exemption? 

You  should  contact  the  Office  of 
Motor  Carrier  Research  and  Standards. 
Federal  Highway  Administration.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  The  telephone  number  is  (202) 
366-1790. 

§  381 .330    What  am  I  required  to  do  If  the 
FHWA  grants  my  application  for  an 
exemption? 

(a)  You  must  comply  with  all  the 
terms  and  conditions  of  the  exemption. 

(b)  The  FHWA  will  immediately 
revoke  your  exemption  if: 

(1)  You  fail  to  comply  with  the  terms 
and  conditions  of  the  exemption; 

(2)  The  exemption  has  resulted  in  a 
lower  level  of  safety  than  was 
maintained  before  the  exemption  was 
granted;  or 

(3)  Continuation  of  the  exemption  is 
determined  by  the  FHWA  to  be 
inconsistent  with  the  goals  and 
objectives  of  the  FMCSRs. 

Subpart  D— Initiation  of  Pilot  Programs 

§  381 .400    What  Is  a  pilot  program? 

(a)  A  pilot  program  is  a  study  in 
which  temporary  regulatory  relief  from 
one  or  more  FMCSR  is  given  to  a  person 
or  class  of  persons  subject  to  the 
regulations,  or  a  person  or  class  of 
persons  who  intend  to  engage  in  an 
activity  that  would  be  subject  to  the 
regulations. 

(b)  During  a  pilot  program,  the 
participants  would  be  given  an 
exemption  from  one  or  more  sections  or 
parts  of  the  regulations  for  a  period  of 
up  to  three  years. 

(c)  A  pilot  program  is  intended  for  use 
in  collecting  specific  data  for  evaluating 
alternatives  to  the  regulations  or 
innovative  approaches  to  safety  while 
ensuring  that  the  safety  performance 
goals  of  the  regulations  are  satisfied. 

(d)  The  number  of  participants  in  the 
pilot  program  must  be  large  enough  to 
ensure  statistically  valid  findings. 

(e)  Pilot  programs  must  include  an 
oversight  plan  to  ensure  that 
participants  comply  with  the  terms  and 
conditions  of  participation,  and 
procedures  to  protect  the  health  and 
safety  of  study  participants  and  the 
general  public. 

(f)  Exemptions  for  pilot  programs  may 
be  granted  only  from  one  or  more  of  the 
requirements  contained  in  the  following 
parts  and  sections  of  the  FMCSRs: 

(1)  Part  382— Controlled  Substances 
and  Alcohol  Use  and  Testing; 


an  interest 


Federal  Register/ Vol.  63,  No.  235 /Tuesday,  December  8,  1998 /Rules  and  Regulations  67611 
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(2)  Part  383 — Commercial  Driver's 
License  Standards;  Requirements  and 
Penalties; 

(3)  Part  391— Qualifications  of 
Drivers; 

(4)  Part  392 — Driving  of  Commercial 
Motor  Vehicles; 

(5)  Part  393 — Parts  and  Accessories 
Necessary  for  Safe  Operation; 

(6)  Part  395— Hours  of  Service  of 
Drivers; 

.     (7)  Part  396 — Inspection,  Repair,  and 
Maintenance  (except  for  §  396.25);  and 

(8)  Part  399— Step,  Handhold  and 
Deck  Requirements. 

$  381 .405    Who  determines  whether  a  pilot 
program  should  be  initiated? 

j     (a)  Generally,  pilot  programs  are 
I  initiated  by  the  FHWA  when  the  agency 
determines  that  there  may  be  an 
effective  alternative  to  one  or  more  of 
the  requirements  in  the  FMCSRs,  but 
does  not  have  sufficient  research  data  to 
support  the  development  of  a  notice  of 
proposed  rulemaking  to  change  the 
regulation. 

(b)  You  may  request  the  FHWA  to 
initiate  a  pilot  program.  However,  the 
decision  of  whether  to  propose  a  pilot 
'  program  will  be  made  at  the  discretion 
of  the  FHWA.  The  FHWA  is  not 
required  to  publish  a  notice  in  the 
Federal  Register  requesting  public 
comment  on  your  ideas  or  suggestions 
for  pilot  programs. 

{  381 .41 0    What  may  I  do  if  I  have  an  idea 
or  suggestion  for  a  pilot  program? 

(a)  You  may  send  a  written  statement 
(for  example,  a  typed  or  handwritten 
(printed)  letter)  to  the  Federal  Highway 
Administrator,  U.S.  Department  of 

!  Transportation,  400  Seventh  Street, 
|SW.,  Washington,  DC  20590. 

(b)  You  should  identify  the  persons  or 
I  class  of  persons  who  would  be  covered 
by  the  pilot  program  exemptions.  Your 
letter  should  include: 

(1)  Your  neime,  job  title,  mailing 
address,  and  daytime  telephone 
number; 

(2)  The  name  of  the  individuals  or 
motor  carrier  that  would  be  responsible 
for  the  use  or  operation  of  CMVs 

I  Covered  by  the  pilot  program,  if  there 
I  are  motor  carriers  that  have  expressed 
an  interest  in  participating  in  the 
program; 

(3)  Principal  place  of  business  for  the 
motor  carrier  (street  address,  city.  State, 
:and  zip  code);  and 

(4)  The  USDOT  identification  number 
for  the  motor  carrier. 

(c)  You  should  provide  a  written 
Statement  that: 

(1)  Presents  your  estimate  of  the 
potential  benefits  to  the  motor  carrier 
industry,  the  FHWA,  and  the  general 


public  if  the  pilot  program  is  conducted, 
and  describes  how  you  developed  your 
estimate; 

(2)  Estimates  of  the  amount  of  time 
that  would  be  needed  to  conduct  the 
pilot  program  (e.g.,  the  time  needed  to 
complete  the  collection  and  analysis  of 
data); 

(3)  Identifies  the  regulation  from 
which  the  participants  would  need  to  be 
exempted; 

(4)  Recommends  a  reasonable  number 
of  participants  necessary  to  yield 
statistically  valid  findings; 

(5)  Provides  ideas  or  suggestions  for  a 
monitoring  plan  to  ensure  that 
participants  comply  with  the  terms  and 
conditions  of  participation; 

(6)  Provides  ideas  or  suggestions  for  a 
plan  to  protect  the  health  and  safety  of 
study  participants  and  the  general 
public. 

(7)  Assesses  the  safety  impacts  the 
pilot  program  exemption  may  have;  and 

(8)  Provides  recommendations  on 
how  the  safety  measures  in  the  pilot 
project  would  be  designed  to  achieve  a 
level  a  safety,  that  is  equivalent  to,  or 
greater  than,  the  level  of  safety  that 
would  be  obtained  by  complying  with 
the  regulation. 

(d)  Your  recommendation  should 
include  a  copy  of  all  research  reports, 
technical  papers,  publications  and  other 
documents  you  reference. 

§  381 .41 5    Who  should  I  contact  if  I  have 
questions  about  the  information  to  be 
included  in  my  suggestion? 

You  should  contact  the  Office  of 
Motor  Carrier  Research  and  Standards, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  telephone  number  is  (202) 
366-1790. 

§  381 .420    What  will  the  FHWA  do  after  the 
agency  receives  my  suggestion  for  a  pilot 
program? 

(a)  The  Office  of  Motor  Carrier  and 
Highway  Safety  wrill  review  your 
suggestion  for  a  pilot  program  and  make 
a  recommendation  to  the  Administrator. 
The  final  decision  whether  to  propose 
the  development  of  a  pilot  program 
based  upon  your  recommendation  wrill 
be  made  by  the  Administrator. 

(b)  You  will  be  sent  a  copy  of  the 
Administrator's  decision.  If  the  pilot 
program  is  approved,  the  agency  will 
follow  the  administrative  procedures 
contained  in  subpart  E  of  this  part. 

Subpart  E— Administrative  Procedures 
for  Pilot  Programs 

§  381 .500    What  are  the  general 
requirements  the  agency  must  satisfy  in 
conducting  a  pilot  program? 

(a)  The  FHWA  may  conduct  pilot 
programs  to  evaluate  alternatives  to 


regulations,  or  innovative  approaches, 
concerning  motor  carrier,  CMV,  and 
driver  safety. 

(b)  Pilot  programs  may  include 
exemptions  from  the  regulations  listed 
in  §381.400(1)  of  this  part. 

(c)  Pilot  programs  must,  at  a 
minimum,  include  all  of  the  program 
elements  listed  in  §381.505. 

(d)  The  FHWA  will  publish  in  the 
Federal  Register  a  detailed  description 
of  each  pilot  program,  including  the 
exemptions  to  be  considered,  and 
provide  notice  and  an  opportunity  for 
public  comment  before  the  effective 
date  of  the  pilot  program. 

§  381 .505    What  are  the  minimum  elements 
required  for  a  pilot  program? 

fa)  Safety  measures.  Before  granting 
exemptions  for  a  pilot  program,  the 
FHWA  will  ensure  that  the  safety 
measures  in  a  pilot  program  are 
designed  to  achieve  a  level  of  safety  that 
is  equivalent  to,  or  greater  than,  the 
level  of  safety  that  would  be  achieved 
by  complying  with  the  regulations. 

ft))  Pilot  program  plan.  Before 
initiating  a  pilot  program,  the  FHWA 
will  ensure  that  there  is  a  pilot  program 
plan  which  includes  the  following 
elements: 

(1)  A  scheduled  duration  of  three 
years  or  less; 

(2)  A  specific  data  collection  and 
safety  analysis  plan  that  identifies  a 
method  of  comparing  the  safety 
performance  for  motor  carriers,  CMVs, 
and  drivers  operating  under  the  terms 
and  conditions  of  the  pilot  program, 
writh  the  safety  performance  of  motor 
carriers,  CMVs,  and  drivers  that  comply 
with  the  regulation; 

(3)  A  reasonable  number  of 
participants  necessary  to  yield 
statistically  valid  findings; 

(4)  A  monitoring  plan  to  ensure  that 
participants  comply  with  the  terms  and 
conditions  of  participation  in  the  pilot 
program; 

(5)  Adequate  safeguards  to  protect  the 
health  and  safety  of  study  participants 
and  the  general  public;  and 

(6)  A  plan  to  inform  the  States  and  the 
public  about  the  pilot  program  and  to 
identify  approved  participants  to 
enforcement  personnel  and  the  general 
public. 

§  381 .51 0    IMay  the  FHWA  end  a  pilot 
program  before  Its  scheduled  completion 
date? 

The  FHWA  will  immediately 
terminate  a  pilot  program  if  there  is 
reason  to  believe  the  progranris  not 
achieving  a  level  of  safety  that  is  at  least 
equivalent  to  the  level  of  safety  that 
would  be  achieved  by  complying  vn\h 
the  regulations. 
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§  381.515    May  the  FHWA  remove  approved 
participants  from  a  pilot  program? 

The  Administrator  will  immediately 
revoke  participation  in  a  pilot  program 
of  a  motor  carrier,  CMV,  or  driver  for 
failure  to  comply  with  the  terms  and 
conditions  of  the  pilot  program,  or  if 
continued  participation  is  inconsistent 
with  the  goals  and  objectives  of  the 
safety  regulations. 

§  381 .520    What  will  the  FHWA  do  with  the 
results  from  a  pilot  program? 

At  the  conclusion  of  each  pilot 
program,  the  FHWA  will  report  to 
Congress  the  findings  and  conclusions 
of  the  program  and  any 
recommendations  it  considers 
appropriate,  including  suggested 
amendments  to  laws  and  regulations 
that  would  enhance  motor  carrier,  CMV, 
and  driver  safety  and  improve 
compliance  with  the  FMCSRs. 

Subpart  F— Preemption  of  State  Rules 

§  381 .600    Do  waivers,  exemptions,  and 
pilot  programs  preempt  State  laws  and 
regulations? 

Yes.  During  the  time  period  that  a 
waiver,  exemption,  or  pilot  program 
authorized  by  this  part  is  in  effect,  no 
State  shall  enforce  any  law  or  regulation 
that  conflicts  with  or  is  inconsistent 
with  the  waiver,  exemption,  or  pilot 
program  with  respect  to  a  person 
operating  under  the  waiver  or 
exemption  or  participating  in  the  pilot 
program. 

PART  383— [AMENDED] 

2.  The  authority  citation  for  49  CFR 
Fart  383  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq.. 
and  31502;  and  49  CFR  1.48. 

§  383.7    [Removed  and  Reserved] 

3.  Section  383.7  is  removed  and 
reserved. 

IFR  Doc.  98-32454  Filed  12-7-98;  8:45  ami 
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summary:  The  Federal  Transit 
Administration  (FTA)  is  amending  its 
drug  and  alcohol  testing  regulations  to 
allow  employers  to  use  the  results  of 
post-accident  drug  and  alcohol  tests 
administered  by  State  or  local  law 
enforcement  personnel  when  the  State 
and  local  law  enforcement  officials  have 
independent  authority  for  the  tests  and 
when  the  employer  is  able  to  obtain  the 
results  in  conformance  with  State  and 
local  law.  Under  the  amendment,  the 
employer  will  be  relieved  of 
administering  post-accident  drug  and 
alcohol  tests  in  certain  limited 
circumstances.  This  amendment  may 
ease  the  burden  of  employers  in  testing 
"safety-sensitive"  employees  after  an 
accident  has  occurred;  it  may  also 
relieve  some  "safety-sensitive" 
employees  from  taking  duplicative  post- 
accident  drug  and  alcohol  tests. 
EFFECTIVE  DATE:  January  7.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Judy  Meade,  Director  of 
the  Office  of  Safety  and  Security  (202) 
366-2896  (telephone)  or  (202)  366-7951 
(fax).  For  legal  issues:  Michael  Connelly, 
Office  of  the  Chief  Counsel  (202)  366- 
4011  (telephone)  or  (202)  366-3809 
(fax).  Electronic  access  to  this  and  other 
rules  may  be  obtained  through  FTA's 
Transit  Safety  and  Security  Bulletin 
Board  at  1-800-231-2061  or  through 
the  FTA  World  Wide  Web  home  page  at 
http://vvrww.fta.dot.gov;  both  services 
are  available  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION:  On 
September  30,  1997,  FTA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  to  amend  its  drug  and  alcohol 
testing  rules  to  allow  employers  to  use 
the  results  of  post-accident  drug  and 
alcohol  tests  administered  by  State  or 
local  law  enforcement  personnel  when 
the  State  and  local  law  enforcement 
officials  have  independent  authority  for 
the  tests  and  the  employer  obtains  the 
results  in  conformance  with  State  and 
local  law.  FTA  received  seven 
comments  over  a  two-month  period 


I.  Post-Accident  Testing 
DEPARTMENT  OF  TRANSPORTATION      Comments 

Federal  Transit  Administration 

49  CFR  Parts  653  and  654 
[Docket  No.  FTA-97-2925] 
RIN2132-AA56 


Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations:  Prevention  of 
Alcohol  Misuse  in  Transit  Operations 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Final  rule. 


Of  the  seven  comments  received,  five 
commenters  generally  favored  adoption 
of  the  proposal;  two  opposed  allowing 
employers  to  use  the  results  from  post- 
accident  drug  and  alcohol  tests 
administered  by  an  entity  other  than 
collection  site  personnel  observing  the 
collection  procedures  mandated  by  49 
CFR  Part  40.  Those  in  favor  of  adopting 
the  amendment  lauded  its  emphasis  on 
obtaining  an  actual  test  result  (as 
opposed  to  requiring  an  agency  to  state 
why  it  did  not  conduct  a  Federally- 
mandated  post-accident  test),  and  its 


ability  to  assist  transit  agencies  in 
promoting  safety  among  its  safety- 
sensitive  workers.  Several  commenters, 
including  those  in  favor  of  adopting  the 
amendment,  raised  the  following  issues: 

Nothing  that  the  proposed 
amendments  allowed  for  use  of  post- 
accident  test  results  when  those  results 
are  "obtained  by  the  employer,"  two 
commenters  (the  National  Association 
of  Collection  Sites  (NACS)  and  the 
American  Public  Transit  Association 
(APTA))  noted  the  problem  of 
employers  receiving  test  results 
administered  by  State  or  local  officials. 
NACS  asserted  that  obtaining  such  post- 
accident  results  may  require  a 
subpoena,  while  APTA  suggested  an 
overall  "difficulty"  in  an  employer 
receiving  these  results.  A  third 
commenter  (Atlantic  Health  Group), 
while  in  favor  of  the  amendment,  noted 
the  "problem"  of  getting  the  results  to 
the  correct  employer  official,  and 
ensuring  that  such  post-accident  test 
results  are  legally  acceptable. 

Two  commenters  (NACS  and  APTA) 
interpreted  the  proposal  to  mean  either 
that  law  enforcement  officials  would  be 
required  to  conduct  Federal  post- 
accident  testing,  or  that  transit  systems 
would  "rely"  on  State  and  local  law 
enforcement  authorities  to  perform 
Federal  post-accident  testing. 

Two  commenters  (NACS  and 
Intoximeters)  expressed  concern  that  the 
State  and  local  law  enforcement 
authorities  may  use  faulty  testing 
equipment,  and  that  local  testing 
practices  (e.g.,  no  confirmatory  test,  no 
DOT  chain-of-custody  form,  no  fifteen 
minute  observation  period)  may  result 
in  tests  being  declared  invalid. 

Discussion 

FTA  agrees  with  those  commenters 
that  favor  allowing  employers  to  use  the 
results  of  post-accident  drug  and 
alcohol  tests  administered  by  State  and 
local  law  enforcement  personnel  when 
those  officials  have  independent 
authority  to  administer  the  test  and 
when  the  employer  obtains  the  test 
results  in  conformance  with  State  and 
local  law.  The  benefits  of  having 
properly  administered  post-accident 
test,  even  if  that  test  is  not  conducted 
per  49  CFR  Part  40.  outweigh  the 
concerns  of  those  opposing  this 
amendment. 

As  a  preliminary  matter.  FTA  notes 
that  this  amendment  would  apply  in 
only  a  small  number  of  instances  where 
the  employer  is  unable  to  perform  a 
post-accident  test  according  to  the  FTA 
drug  and  alcohol  testing  regulations  but 
where  State  or  local  law  enforcement 
personnel,  on  their  own  authority,  have 
conducted  post-accident  tests.  Results 


from  tests  ad 
law  enforcen 
used  when  t] 
but  did  not.  i 
Rather,  this  i 
eo{clusively  t 
where  the  er 
perform  a  pc 
may  not  rely 
enforcement 
accident  test 
does  not  pro 
accident  test 
testing  unde 
or  local  offic 
authority).  i1 
to  ignore  the 
As  was  ex 
September  3 
amendment 
State  or  loca 
persomiel  to 
testing.  In  fa 
assume  Stat( 
personnel  re 
accident  drt 
should  emp! 
results  wrill  1 
The  FTA  kn 
which  State 


Federal  Register / Vol.  63,  No.  235 / Tuesday,  December  8,  1998 /Rules  and  Regulations         67613 


and  APTA) 
mean  either 
lis  would  be 


from  tests  administered  by  State  or  local 
law  enforcement  personnel  may  not  be 
used  when  the  employer  could  have, 
but  did  not,  conduct  its  own  test. 
Rather,  this  amendment  applies 
exclusively  to  those  few  instances 
where  the  employer  is  unable  to 
perform  a  post-accident  test.  Employers 
may  not  rely  on  State  or  local  law 
enforcement  personnel  to  conduct  post- 
accident  testing.  While  this  provision 
does  not  prohibit  duplicative  post- 
accident  testing  (i.e.,  the  employer 
testing  under  FTA  regulations  and  State 
or  local  officials  testing  under  their  own 
authority),  it  does  not  permit  employers 
to  ignore  their  obligation  to  test. 

As  was  explicitly  noted  in  the 
September  30. 1997,  NPRM,  this 
amendment  imposes  no  requirement  on 
State  or  local  law  enforcement 
personnel  to  perform  post-accident 
testing.  In  fact,  employers  should  not 
assume  State  or  local  law  enforcement 
persormel  routinely  perform  post- 
accident  drug  and  alcohol  testing;  nor 
should  employers  assume  such  test 
results  will  be  readily  available  to  them. 
The  FTA  knows  of  no  situation  in 
which  State  or  local  law  enforcement 
agencies  routinely  give  employers  the 
results  from  post-accident  testing.  If  an 
employer  knows  that  a  State  or  local  law 
enforcement  agency  has,  of  its  own 
authority,  administered  a  post-accident 
test,  and  the  employer  would  like  to 
obtain  the  test  result  because  it  (the 
employer)  was  unable  to  perform  a  post- 
accident  test  in  accordance  with  Federal 
regulations,  the  employer  must  either 
obtain  those  results  (through,  for 
example,  a  subpoena)  or  prepare  and 
maintain  a  record  stating  why  a  post- 
accident  test  was  not  promptly 
administered,  as  required  by  FTA  rules. 
This  amendment  does  not  impose  an 
affirmative  obligation  on  an  employer  to 
obtain  results  of  a  post-accident  drug 
and/or  alcohol  test  administered  by 
State  or  local  law  enforcement  officials. 

Refusal  by  a  safety-sensitive  worker  to 
submit  to  a  law  enforcement- 
administered  post-accident  test  shall  not 
constitute  "refusal  to  submit"  as  that 
term  is  defined  at  49  CFR  653.7  and 
654.7.  In  the  event  both  a  law 
enforcement  agency  and  the  employer 
(proceeding  under  49  CFR  Parts  40,  653 
and  654)  conduct  post-accident  tests, 
the  test  results  obtained  by  the  employer 
shall  take  precedence  for  purposes  of 
compliance  with  Parts  653  and  654. 

The  remaining  objections  to  this 
amendment  involve  Federal  deference 
to  State  and  local  law  enforcement,  and 
their  post-accident  testing  methodology. 
FTA  wall  accept  the  results  from  post- 
accident  drug  and  alcohol  tests 
performed  by  State  or  local  law 


enforcement  agencies,  under  their  own 
authority,  in  conformity  with  applicable 
Federal,  State,  or  local  testing 
requirements,  when  the  employer  was 
unable  to  conduct  a  test,  even  when  the 
test  may  have  been  administered  in  a 
manner  different  than  that  prescribed  by 
49  CFR  Part  40. 

II.  Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  There  are  no  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  Department  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  allowing  employers  to  use  the 
results  of  a  post-accident  drug  and 
alcohol  test  administered  by  or  under 
the  direction  of  State  of  local  law 
enforcement  personnel  is  unlikely  to 
significantly  increase  the  costs  for 
employers. 

List  of  Subjects  in  49  CFR  Parts  653  and 
654 

Alcohol  testing.  Drug  testing.  Grant 
programs — transportation,  Mass 
transportation,  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  FTA  amends  Title  49  Code  of 
Federal  Regulations,  part  653  and  654  as 
follows: 

PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  653 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51. 

§  653.45    [Amended] 

2.  Section  653.45  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

*        *        *        »        » 

(d)  The  results  of  a  blood  or  urine  test 
for  the  use  of  prohibited  drugs, 
conducted  by  Federal,  State,  or  local 
officials  having  independent  authority 
for  the  test,  shall  be  considered  to  meet 
the  requirements  of  this  section, 
provided  such  tests  conform  to  the 
applicable  Federal,  State,  or  local  testing 
requirements,  and  that  the  test  results 
are  obtained  by  the  employer. 

PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

3.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.52. 


§654.33    [Amended] 

4.  Section  654.33  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

***** 

(d)  The  results  of  a  blood  or  breath 
test  for  the  misuse  of  alcohol,  conducted 
by  Federal,  State,  or  local  officials 
having  independent  authority  for  the 
test,  shall  be  considered  to  meet  the 
requirements  to  this  section,  provided 
such  tests  conform  to  the  applicable 
Federal,  State,  or  local  testing 
requirements,  and  that  the  results  of  the 
tests  are  obtained  by  the  employer. 

Issued:  December  2,  1998. 
Gordon  I.  Linton, 
Administrator. 

(PR  Doc.  98-32478  Filed  12-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
anc/ Plants;  New  12-month  Finding  for 
a  Petition  to  List  the  Florida  Black  Bear 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  new  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  new  12-month 
finding  for  a  petition  to  list  the  Florida 
black  bear  {Ursus  americanus 
floridanus)  imder  the  Endangered 
Species  Act  of  1973,  as  amended.  After 
a  review  of  all  available  scientific  and 
commercial  information,  the  Service 
finds  that  listing  of  the  Florida  black 
bear  is  not  warranted  at  this  time.  This 
finding  supersedes  the  previous  12- 
month  finding  that  found  listing  of  the 
Florida  black  bear  to  be  warranted  but 
precluded  by  higher  priority  listing 
actions.  Furthermore,  because  the 
definition  of  a  candidate  species,  one  for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  issuance  of  a 
proposed  rule,  no  longer  applies  to  the 
Florida  black  bear,  we  remove  this 
species  fi-om  the  candidate  species  Ust. 
DAttS:  The  finding  announced  in  this 
dociunent  was  made  on  November  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  U.S.  Fish  and  Wildhfe 
Service,  6620  Southpoint  Drive  South, 
Jacksonville,  Florida  32216  (904/232- 
258*0,  ext.  106). 
SUPPLEMENTARY  INFORMATION: 
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Background 

The  Florida  black  bear  {Ursus 
americanus  flohdanus)  is  a  subspecies 
of  the  black  bear  (Ursus  americanus), 
which  ranges  from  northern  Alaska  and 
Canada  south  to  northern  Mexico. 
According  to  Hall  (1981).  historically 
the  Florida  black  bear  was  primarily 
restricted  to  Florida,  but  also  occurred 
in  coastal  plain  areas  of  Georgia. 
Alabama,  and  extreme  southeastern 
Mississippi.  Following  extensive  human 
development,  the  distribution  of  the 
Florida  black  bear  has  become 
fragmented  and  reduced,  perhaps 
occupying  27  percent  of  its  former  range 
in  Florida  (Florida  Game  and  Fresh 
Water  Fish  Commission  (Commission 
1993).  Population  sizes  and  densities 
prior  to  the  arrival  of  the  first  European 
colonists  are  not  known  and  probably 
varied  throughout  the  different  habitats 
found  in  this  part  of  the  Southeast.  The 
Commission  (1993)  estimated  that 
possibly  11,500  bears  once  inhabited 
Florida.  The  bear  is  currently  State- 
listed  as  a  threatened  species  by  the 
Commission,  except  in  Baker  and 
Columbia  counties  and  in  Apalachicola 
National  Forest  where  it  is  considered  a 
game  species,  although  there  is 
currently  no  open  season.  It  is 
considered  threatened  by  the  Florida 
Committee  on  Rare  and  Endangered 
Plants  and  Animals  (Williams  1978. 
Maehr  and  Wooding  1992).  The  States 
of  Alabama  and  Georgia  consider  it  a 
game  animal,  with  no  hunt  allowed  in 
Alabama  and  a  limited  hunt  (6  days  on 
3  weekends  in  September  and  October 
and  a  3-day  hunt  on  December  3.  4,  and 
5.  which  was  added  this  year)  of  the 
Okefenokee  population  in  Georgia. 

Service  involvement  with  the  Florida 
black  bear  began  with  the  species' 
inclusion  as  a  category  2  species  in 
notices  of  review  published  on 
December  30,  1982  (47  FR  58454), 
September  18,  1985  (50  FR  37958), 
January  6,  1989  (54  FR  554),  and 
November  21,  1991  (56  FR  58804).  At 
that  time,  category  2  species  were 
defined  as  those  for  which  information 
in  the  possession  of  the  Service 
indicated  that  listing  was  possibly 
appropriate,  but  for  which  sufficient 
data  on  biological  vulnerability  and 
threat  were  not  currently  available  to 
support  proposed  rules.  On  May  20, 
1990.  we  received  a  petition  from  Ms. 
Inge  Hutchison  of  Lake  Geneva.  Florida, 
to  list  the  Florida  black  bear  as  a 
threatened  species.  The  petition  cited 
the  following  threats:  (1)  Illegal  hunting 
by  beekeepers;  gallbladder  poachers, 
and  others;  (2)  loss  and  fragmentation  of 
critical  habitat;  (3)  hunting  pressure; 
and  (4)  road  mortality.  The  Service 


made  a  90-day  petition  finding  on 
October  18,  1990  (55  FR  42223),  that  the 
petition  presented  substantial 
information.  Based  on  the  information 
received  and  information  in  Service 
files,  a  12-month  finding  was  made  on 
January  7.  1991  (56  FR  596).  indicating 
that  the  Service  believed  that  listing  was 
warranted  but  precluded  by  higher 
priority  listing  actions.  At  the  time  of 
the  finding,  we  assigned  the  species  a 
level  9  priority  in  our  listing  priority 
system  published  on  September  21, 
1983  (48  FR  43098).  That  level  indicated 
that  the  species  was  subject  to  imminent 
but  moderate-to-low  threats  throughout 
its  range.  Since  we  determined  that 
listing  was  warranted,  the  species  was 
included  as  a  category  1  candidate  in 
the  November  15.  1994,  animal  review 
notice  (59  FR  58982).  At  that  time,  a 
category  1  candidate  (now  referred  to  as 
a  "candidate")  was  one  for  which  the 
Service  had  on  file  sufficient 
information  to  support  issuance  of  a 
proposed  rule.  Designation  of  a  category 
system  of  candidates  was  discontinued 
in  the  February  28,  1996,  notice  of 
review  (61  FR  7956).  The  Florida  black 
bear  was  included  as  a  candidate  in  that 
notice  with  a  listing  priority  number  of 
12.  indicating  a  species  under  non- 
imminent  moderate-to-low  threat.  Since 
the  12-month  finding,  the  Service's 
Southeast  Region  has  used  its  listing 
resources  to  process  higher  priority 
listing  actions. 

The  processing  of  this  finding 
conforms  to  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  8,  1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  the  Service  will  process 
rulemakings.  The  highest  priority  is 
given  to  handling  emergency  situations 
(Tier  1),  second  highest  priority  (Tier  2) 
to  processing  final  decisions  on 
proposed  listings,  resolving  the 
conservation  status  of  candidate  species, 
processing  administrative  findings  on 
petitions,  and  delisting  or  reclassifying 
actions,  and  lowest  priority  (tier  3)  to 
actions  involving  critical  habitat 
determinations.  The  processing  of  this 
final  rule  falls  under  tier  2.  At  this  time, 
the  Southeast  Region  has  no  pending 
tier  1  actions. 

The  Service  contracted  a  taxonomic 
review  of  southeastern  black  bears  in 
1992  (Vaughan  et  al.  1998).  to  clarify  the 
relationships  of  the  Florida,  Louisiana 
[U.  a.  luteal  us),  and  American  black 
bears.  The  resuhs  indicate  that  the 
current  taxonomic  arrangement  remains 
valid  (Kasbohm  and  Bentzien  1998),  and 
the  Florida  black  bear  qualifies  as  a 
"species"  as  defined  by  the  Act. 

The  Service  contracted  a  population 
ecology  study  of  the  Okefenokee- 


Osceola  population  with  the  University 
of  Tennessee  in  1994;  the  work  is 
ongoing  in  1998.  Studies  to  determine 
basic  information  such  as  bear 
population  demographics  and 
movement  are  also  underway  in 
southern  Alabama,  on  Eglin  Air  Force 
Base,  and  in  the  Chassahowitzka  area  of 
west  central  Florida. 

On  January  21,  1997,  the  Service 
entered  into  a  revised  settlement 
agreement  in  the  Fund  for  Animals  et  dl. 
V.  Babbitt  case  (Civil  No.  92-0800  SS, 
U.S.  District  Court  for  the  District  of 
Columbia).  One  of  the  stipulations  of 
the  agreement  was  that  we  would 
resolve  the  conservation  status  of  the 
Florida  black  bear  by  December  31, 
1998. 

In  1998,  we  updated  the  status  review 
of  this  species  (Kasbohm  and  Bentzien 
1998)  to  include  additional  information 
concerning  the  status  of  the  Florida 
black  bear  that  had  become  available 
since  the  1992  assessment. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
(in  danger  of  extinction  diroughout  all 
or  a  significant  portion  of  its  range)  or 
threatened  species  (likely  to  become 
endangered  in  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range)  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1).  The 
factors  and  their  application  to  the 
Florida  black  bear  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Much  of  the  historical  habitat  of  the 
Florida  black  bear  has  been  lost  to  land 
clearing  and  alteration  by  man. 
Currently,  the  bear  is  found  mainly  in 
seven  more-or-less  separate  populations 
(Kasbohm  and  Bentzien  1998),  some  of 
which  are  sufficiently  isolated  by 
distance  or  unsuitable  habitat  that  there 
would  be  little  chance  of  interchange 
between  them.  These,  and  other  Florida 
black  bear  populations,  are  discussed 
below. 

1.  In  Alabama,  the  Florida  black  bear 
appears  restricted  to  the  Mobile  River 
Basin  and  adjacent  areas,  including 
portions  of  Baldwin,  Clarke,  Choctaw. 
Mobile,  and  Washington  counties. 
About  377  square  kilometers  (sq  km) 
(93,000  acres  (ac))  support  an  estimated 
population  of  less  than  50  bears.  Bears 
may  also  occur  occasionally  on  an 
additional  6,641  sq  km  (1,640,327  ac)  of 
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adjacent  lands,  but  not  as  a  resident 
breeding  population.  Most  of  these 
lands  are  private,  and  residential 
development  is  expected  to  continue, 
significantly  affecting  primary  bear 
habitat  within  the  next  ten  years.  This 
population  shows  morphological 
indications  of  excessive  inbreeding 
(Kasbohm  et  al.  1994),  including  kinked 
or  absent  tails,  prolapsed  (slipping 
outward)  rectums,  and  no  external 
scrotum  or  testes.  Because  of  its  low 
numbers,  shrinking  habitat,  and  genetic 
problems,  this  population  could  be 
extirpated  in  the  near  future. 

2.  Eghn  Air  Force  Base  (AFB)  and 
surrounding  public  lands  in  the  western 
Florida  parihandle  include  about  2,700 
sq  km  (667,000  ac).  Eglin  AFB  contains 
1,680  sq  km  (414.960  ac)  of  usable  bear 
habitat  but  only  722  sq  km  (178,334  ac) 
are  considered  of  high  quality  (Cox  et  al. 
1994).  Based  on  recent  studies,  it  is 
estimated  that  60  to  100  bears  may 
occur  on  Eglin  AFB.  There  are  an 
estimated  6,641  sq  km  (1.640.327  ac)  of 
additional  land  in  the  area  where  bears 
occasionally  occur,  and  it  is  possible 
that  numbers  and  distribution  are 
greater  than  currently  known;  Cox  et  al. 
(1994)  estimated  that  existing  Eglin  AFB 
and  adjacent  conservation  lands  could 
support  as  many  as  150  to  210  bears,  not 
including  conservation  lands  north  of 
Interstate  10  (such  as  Blackwater  State 
Forest)  that  appear  to  be  suitable  bear 
habitat  but  which  may  be  severed  from 
the  Eglin  population  by  the  Interstate 
and  U.S.  90.  Cox  et  al.  (1994)  considered 
this  population  to  be  stable. 

Based  on  human  population  growth 
projections  (Floyd  et  al.  1996). 
development  in  this  area  will  continue 
to  reduce  and  fragment  bear  habitat  on 
private  lands.  Road  mortality  may  be  the 
greatest  threat  to  this  population;  bears 
on  Eglin  AFB  have  large  home  ranges 
due  to  limited  availability  of  preferred 
habitat  and,  therefore,  may  have  to  cross 
roads  frequently  (Carl  Petrick.  Natural 
Resources.  Eglin  AFB.  pers.  comm.). 
Dunbar  et  al.  (1996)  reported  physical 
signs  of  inbreeding  in  this  population, 
although  recent  bear  captiu^s  have  not 
detected  such  signs  (Carl  Petrick. 
Natural  Resources.  Eglin  AFB.  pers. 
comm.).  We  believe  die  Eglin  AFB 
population  is  currently  stable,  but  based 
on  uneven  habitat  quality  on  occupied 
conservation  lands  and  the  probability 
of  significant  human  population  growth 
on  adjacent  private  lands,  management 
(e.  g.,  occasional  transfers  of  bears  from 
another  population)  could  be  necessary 
in  the  future  to  keep  the  population 
viable. 

3.  In  the  central  Florida  panhandle, 
bears  occur  primarily  on  the 
Apalachicola  National  Forest  (NF)  and 


adjacent  conservation  and  private  lands. 
The  area  includes  10,930  sq  km 
(2.700.000  ac)  of  potential,  mostly  high 
quality  bear  habitat.  Existing  and 
projected  acquisition  of  public  lands 
will  provide  about  4.100  sq  km  (over 
1.000.000  ac)  of  secure  habitat.  While 
additional  research  is  necessary  to 
determine  population  size  throughout 
this  area,  we  estimate  that  it  exceeds 
400  animals. 

Projected  land  use  indicates  that 
habitat  alteration  and  human 
development  will  occur  at  slow  rates, 
significant  areas  of  private  lands  are 
expected  to  remain  forested  habitat 
through  the  foreseeable  future. 
Considering  the  large  contiguous  area  of 
conservation  lands,  the  estimated 
number  of  bears  present,  the  slow  rate 
of  human  development,  and  the  lack  of 
substantial  mortality,  we  believe  the 
Apalachicola  NF  population  is  secure 
for  the  foreseeable  future  and  may  be 
able  to  expand  into  6.000  sq  km 
(1,482.000  ac)  of  apparently  unoccupied 
habitat  in  the  Big  Bend  area  of  Florida. 

4.  A  small  bear  population  occurs  in 
Citrus,  Hernando,  and  Pasco  Counties 
on  the  middle  Gulf  Coast  of  Florida,  and 
is  often  referred  to  as  the 
Chassahowitzka  population.  There  are 
an  estimated  850  sq  km  (209.950  ac)  of 
potential  habitat  in  the  area,  but  only 
250  sq  km  (61.750  ac)  are  in  public 
ownership.  Less  than  20  bears  are 
believed  to  reside  in  this  area.  There  are 
an  additional  200  sq  km  (49,400  ac)  of 
conservation  lands  along  the 
Withlacoochee  River.  100  sq  km  (24.700 
ac)  in  Pasco  County,  and  526  sq  km 
(129,922  ac)  in  the  Green  Swamp  area 
(another  626  sq  km  (154.622  ac)  are 
proposed  for  acquisition  there).  While 
bear  sightings  are  knowoi  from  these 
areas,  they  are  unlikely  to  maintain 
linkages  with  the  Chassahowitzka  area 
and  none  of  these  lands  in  the  area  are 
large  enough  to  support  a  long-term  bear 
population  without  management.  The 
Chassahowitzka  area  is  likely  to  have 
continued  rapid  human  development 
with  the  consequent  loss  of  forested 
lands  and  the  expansion  of  roads.  This 
indicates  that  the  Chassahowitzka 
population  is  unlikely  to  persist  into  the 
foreseeable  futiu-e.  However.  Cox  et  al. 
(1994)  believed  the  Green  Swamp  area 
was  capable  of  supporting  24  to  48 
bears,  and  that  such  a  population  would 
have  a  fair  chance  of  survival  for  very 
long  periods  (under  favorable 
management  conditions,  possibly 
greater  than  80  percent  chance  of 
survival  for  200  years).  The  Commission 
intends  to  investigate  the  status  of  bears 
in  the  Green  Swamp,  and  with 
management,  a  small  population  could, 
likely  be  maintained  on  these  public 


lands.  A  self-sustaining  bear  population, 
however,  does  not  appear  likely  in  the 
Chassahovdtzka  area. 

5.  The  Ocala  NF  and  the  northeastern 
peninsula  of  Florida  support 
popillations  of  bears  that  were  (and  still 
are)  connected,  but  the  conservation 
situation  is  different  for  each  area.  The 
Ocala  area  includes  about  8,935  sq  km 
(2,207.000  ac)  of  high  quality  bear 
habitat,  2,223  sq  km  (549,000  ac)  of 
which  are  nearly  contiguous  public 
conservation  lands.  Proposed 
acquisition  projects  would  increase 
public  lands  in  the  Ocala  NF  area  to 
2,600  sq  km  (642,000  ac).  Wooding  et  al. 
(1994)  estimated  a  minimum  density  of 
0.08  bears  per  sq  km  (0.2  bears  per 
square  mile  (sq  mi))  in  the  forest,  and 
extrapolated  this  to  a  possible 
population  size  of  125  for  the  entire 
forest.  Roof  and  Wooding  (1996)  studied 
bears  in  the  vicinity  of  the  wildlife 
underpass  on  State  Route  46  south  of 
Ocafa  NF  and  estimated  a  density  of 
0.53  bears  sq  km  (0.28  bears  per  sq  mi). 
The  latter  density  observation  leads  us 
to  believe  that  the  estimate  of  125  bears 
(Cox  et  al.  (1994)  for  the  Ocala  NF  is  too 
low.  and  that  several  hundred  bears 
occilr  on  the  forest  and  adjacent  public 
conservation  lands.  Based  on  the  fact 
that  2,600  sq  km  (642,000  ac)  of 
protected  habitat  are  projected  to  be 
available  to  bears  in  the  future  (2,223  sq 
km  is  already  protected),  and  the  high 
productivity  of  the  area,  the  Service 
believes  the  Ocala  black  bear  population 
will  remain  viable  into  the  foreseeable 
future. 

Most  bear  habitat  in  the  St.  Johns  area 
is  on  private  commercial  timber  lands. 
Several  public  land  holdings  provide 
corridors  for  the  Ocala  population  to 
reach  private  lands  to  the  east,  and  the 
continued  existence  of  bears  in  the  St. 
Johns  area  probably  depends  on 
continued  connection  to  the  Ocala  NF 
are?.  In  the  southern  St.  Johns  area,  the 
Tosohatchee  State  Reserve  and  adjacent 
conservation  lands  total  about  356  sq 
km  (87,932  ac)  and  are  believed  to 
support  a  small  bear  population. 
Persistence  of  this  population  is  also 
dependent  on  maintaining  interchange 
with  the  rest  of  the  St.  Johns  and  Ocala 
areas.  The  northern  St.  Johns  population 
extends  into  Duval  County,  nearly  to 
Jacksonville.  The  metropolitan  area  is 
expanding  rapidly  from  southern  Duval 
County  through  St.  Johns  County  and 
southward,  making  it  unlikely  that  bears 
wall  persist  in  this  area,  particularly  east 
of  Interstate  95.  The  St.  Johns  area  is 
most  likely  to  retain  bears  if  corridors 
are  maintained  with  the  Ocala 
population.  Given  the  increased  density 
of  humans  in  this  area,  it  is  unlikely  that 
effective  connections  can  be  maintained 
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in  much  of  the  area.  Failing  such 
connections,  bear  habitat  will  become 
increasingly  fragmented,  with  bears 
being  extirpated  in  the  St.  Johns  area. 

6.  The  Okefenokee  National  Wildlife 
Refuge  (NWR),  Osceola  National  Forest, 
and  nearby  lands  support  a  large  bear 
population.  The  area  has  about  5.872  sq 
km  (about  1,500.000  ac)  of  occupied 
habitat  and  4,395  sq  km  (about 
1,100,000  ac)  of  potentially  occupied  or 
suitable  habitat  (Commission  1993). 
About  2,532  sq  km  (625.404  ac)  of 
primary  bear  range  is  protected  in  State 
and  Federal  ownership.  Many  timber 
lands  surrounding  the  Okefenokee  NWR 
provide  important  upland  habitat  for 
bears.  Many  of  these  areas  are  leased  to 
local  hunt  clubs;  the  hunt  clubs  and 
landowners  view  the  bears  as  an  asset 
because  of  the  interest  in  the  Georgia 
hunt.  Most  of  these  lands  are  projected 
to  remain  in  commercial  timber 
production  in  the  future.  In  Florida, 
losses  of  forested  area  are  anticipated 
around  the  Jacksonville  and  Lake  City 
areas,  but  these  are  on  the  periphery  of 
the  range  and  are  not  expected  to  affect 
the  core  population. 

Population  density  estimates  range 
from  0.1  to  0.4  bears  per  sq  km  (0.259 
to  1.0  bears  per  sq  mi)  (Clark  et  al. 
unpublished  data,  Abler  1983). 
Population  extrapolation,  assuming  a 
density  of  0.25  bears  per  sq  km  (derived 
from  the  low  range  of  Abler  and  mid- 
range  of  Clark),  yields  a  conservative 
estimate  of  630  bears  for  currently 
protected  lands,  and  over  1.200  bears  for 
all  occupied  habitat  in  the  area. 

Based  on  the  low  human  population 
in  this  area,  the  slow  anticipated  rate  of 
development,  and  the  large  core  of 
protected  lands,  this  population  is 
secure  and  should  remain  viable  into 
the  foreseeable  future. 

7.  In  south  Florida,  bears  are  found  on 
private  and  public  lands  in  four 
counties  in  and  near  the  Big  Cypress 
Swamp,  and  in  the  vicinity  of  Highlands 
County  to  the  north.  There  are  an 
estimated  3,257  sq  km  (804,479  ac)  of 
potential  habitat  (both  public  and 
private)  in  the  Big  Cypress  area  (Cox  et 
al  1994);  about  3.393  sq  km  (838,071 
ac)  of  land  in  this  area  is  included  in 
Federal  and  State  conservation  lands, 
but  only  2,700  sq  km  (666,900  ac)  of  this 
protected  habitat  is  believed  to  be  bear 
habitat.  Projected  conservation  land 
acquisitions  would  bring  the  total 
protected  land  area  to  over  3,850  sq  km 
(950,950  ac).  This  would  encompass  94 
percent  of  the  3,257  km  sq  of  bear 
habitat  identified  by  Cox  et  al.  (1994); 
83  percent  (2.700  sq  km)  is  currently  in 
Federal  and  State  conservation  lands. 
Based  on  a  density  estimate  of  0.12 
bears  per  sq  km  (.31  per  sq  mi)  (Maehr 


1997).  the  Big  Cypress  area  may  support 
390  bears.  The  Highlands  County  area 
contains  about  704  sq  km  (173,888  ac) 
of  suitable  habitat  and  only  44.5  sq  km 
(10,992  ac)  of  protected  lands,  in  three 
scattered  areas,  and  could  contain  85 
bears. 

Projected  land  use  in  this  region 
includes  urban  development  and  citrus 
conversion.  Based  on  past  rates  of  forest 
conversion,  most  of  the  forested  land  in 
private  ownership  may  be  lost  to 
development  in  the  foreseeable  future, 
both  in  the  Highlands  and  Big  Cypress 
areas.  While  the  Highlands  County 
population  will  lack  sufficient  area  and 
connectivity  to  support  a  population, 
the  Big  Cypress  population  should 
remain  secure  and  viable  on  public 
conservation  lands  into  the  foreseeable 
future. 

We  believe  that  there  are  four  viable 
Florida  black  bear  populations, 
Apalachicola  NF,  Ocala  NF.  Okefenokee 
NWR-Osceola  NF,  and  Big  Cypress 
National  Preserve,  which  are  secure  on 
public  conservation  lands,  and  will  be 
maintained  on  those  lands  into  the 
foreseeable  future.  These  populations 
are  distributed  over  most  of  the 
historical  range  of  the  species. 
Therefore,  we  conclude  that  habitat  loss 
and  fragmentation  are  not  likely  to 
cause  the  Florida  black  bear  to  become 
endangered  in  the  foreseeable  future 
over  all  or  a  significant  portion  of  its 
range. 

B.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

The  Florida  black  bear  is  a  game 
species  in  Alabama,  Georgia,  and  in  the 
Apalachicola  National  Forest  and  Baker 
and  Columbia  counties  in  Florida.  Bears 
in  the  remaining  range  in  Florida  are 
State-listed  as  threatened.  There  is 
currently  no  open  season  in  Alabama 
and  Florida. 

Georgia  allows  a  6-day  hunt  of  the 
Florida  black  bear  around  the 
Okefenokee  Swamp  for  three 
consecutive  weekends  in  September  and 
October  and  this  year  added  a  3-day 
hunt  in  the  Dixon  Memorial  Forest  (part 
of  the  Okefenokee  population)  on 
December  3.  4.  and  5.  From  1988  to 
1997.  392  bears  were  legally  killed,  with 
a  mean  annual  kill  of  39  bears.  Mean 
ages  of  males  (4.7  years)  and  females 
(6.1  years)  taken  throughout  the  history 
of  the  hunt  indicate  a  relatively  old  age 
distribution,  and  a  sustainable  hunt 
(Bunnell  and  Tait  1985,  Garshelis  1990). 
Preliminary  estimates  indicate  annual 
harvest  rates  of  10  to  13  percent,  a  level 
that  should  not  cause  a  population 
decrease  (J.  Clark  et  al.  University  of 
Tennessee,  unpublished  data). 


Continued  State  monitoring  of  the  hunt 
should  ensure  that  excessive 
proportions  of  females  are  not  taken  and 
that  excessive  kills  do  not  occur  in  years 
when  failures  of  natural  foods  cause 
bears  to  leave  Okefenokee  NWR  in 
unusually  large  numbers.  Beginning  in 
1992.  the  Georgia  Department  of  Natural 
Resources  implemented  and  continues 
to  conduct  annual  bait  station  surveys  to 
monitor  the  population. 

We  do  not  consider  the  current  legal 
hunt  a  threat  to  the  continued  existence 
of  the  Florida  black  bear,  and  conclude 
that  this  factor  is  not  likely  to  cause  the 
species  to  become  endangered 
throughout  all  or  a  significant  part  of  its 
range  in  the  foreseeable  future. 

C.  Disease  or  Predation 

Southeastern  black  bears  are  known  to 
host  a  variety  of  disease  organisms; 
none  of  these  seem  to  represent  a 
serious  problem  (Davidson  and  Nettles 
1988).  Disease  in  not  known  to  be  a 
factor  in  the  decline  of  the  Florida  black 
bear.  This  species  has  few  natural 
enemies;  predation  is  not  a  threat.  These 
factors  are  not  a  threat  to  the  Florida 
black  bear  now  or  in  the  foreseeable 
future. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Alabama  Department  of 
Conservation  and  Natural  Resources 
(Division  of  Game  and  Fish).  Florida 
Game  and  Fresh  Water  Fish 
Commission,  and  Georgia  Department  of 
Natural  Resources  (Wildlife  Resources 
Division)  have  authority  and 
responsibility  for  the  management  of  the 
Florida  black  bear  in  their  respective 
States.  Their  capabilities  include  the 
regulation  of  hunting  and  take  (illegal 
killing),  management  of  State  wildlife 
management  areas,  law  enforcement, 
research,  and  conservation  and 
educational  activities  relating  to  the 
Florida  black  bear.  We  believe  the 
authority  and  interest  of  these  agencies 
are  sufficient  to  monitor  the  status  of  the 
Florida  black  bear  on  the  four  major 
populations  on  public  lands.  The 
Federal  and  State  protection  afforded  on 
the  four  primary  public  land  areas  will 
be  adequate  to  ensure  the  continued 
existence  of  bears.  The  agencies  are  able 
to  move  bears  if  necessary,  and,  in  the 
case  of  Florida,  may  help  maintain  the 
bear  on  one  or  possibly  two  additional 
areas  of  public  lands  (Eglin  Air  Force 
Base  and  possibly  the  Green  Swamp) 
where  occasional  translocations  may  be 
necessary. 

We  believe  there  are  currently 
adequate  levels  of  protection  and 
management  authority  to  ensure  the 
survival  of  the  Florida  black  bear  on  the 
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four  major  public  land  areas  through  the 
foreseeable  future,  through  the  existing 
authority  of  the  U.S.  Forest  Service,  the 
National  Park  Service,  the  Service's 
National  WildUfe  Refuge  System,  and 
State  and  other  conservation  land 
managers. 

Federal  protection  against  illegal  trade 
in  bears  or  bear  parts  (e.g.,  gall  bladders 
and  claws)  that  crosses  State  lines  is 
available  through  the  Lacey  Act.  Such 
take  is  not  currently  known  to  be  a 
significant  problem  (see  discussion 
below). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Poaching  is  a  potential  threat  to  the 
Florida  black  bear,  including  kills  of 
nuisance  bears,  hunting  out  of  season, 
and  killing  of  bears  for  commercially 
valuable  parts  such  as  claws  and  gall 
bladders.  Currently,  directed  poaching 
of  Florida  black  bears  for  parts  appears 
to  be  absent  or  undetectable.  Ongoing 
work  in  the  Okefenokee  NWR-Osceola 
NF  area,  for  example,  has  not  identified 
a  significant  level  of  poaching  or  illegal 
killing  of  black  bears  (Kasbohm  and 
Bentzien  1998).  Further,  poaching  and 
illegal  kill  are  not  knovm  to  be 
significant  mortality  factors  for  other 
[Florida  black  bear  populations. 

Road-kills  are  a  mortality  factor  for 
the  Florida  black  bear  throughout  its 
range.  Following  the  cessation  of  the 
legal  hunt  in  Florida  after  the  1993- 
1994  season,  the  main  mortality  factor 
in  the  Apalachicola  NF  area  may  be 
itiad-kills.  At  least  81  bears  were  killed 
in  vehicle  collisions  from  1976  to  1995 
in  and  near  to  Apalachicola  NF. 
However,  road-ldll  mortality  at  current 
levels  seems  unlikely  to  negatively 
affect  the  overall  Apalachicola  bear 
population  due  to  the  slow  rate  of 
human  population  growth  in  the  area 
and  large  areas  of  forested  lands  that  are 
expected  to  remain  intact.  In  the  Ocala 
population,  187  road-killed  bears  were 
recorded  from  1976  to  1995.  As  in  other 
parts  of  the  State,  this  mortality  rate  has 
increased  in  the  last  few  years,  with  35 
percent  of  all  the  road-kills  occurring 
from  1993  to  1995.  Expansion  of  State 
Routes  40,  44,  and  46  may  lead  to  higher 
mortality,  reduce  the  number  of  bears  in 
the  vicinity  of  these  roads,  and  tend  to 
isolate  black  bears  to  fragments  of  the 
Ocala  NF.  Although  road-kills  represent 
a  significant  mortality  factor  for  this 
population,  annual  mortality  rates 
calculated  for  this  population,  based  on 
tadiotelemetry  studies  (Wooding  and 
Hardisky  1994,  Roof  and  Wooding 
,  1996),  were  less  than  those  for  most  bear 
populations  examined  in  the  eastern 
United  States  (Bunnell  and  Tait  1985). 
A  wildlife  underpass  was  installed  on 


State  Route  46  in  1994  and  appears  to 
have  been  effective  in  reducing  road- 
kills  (Roof  and  Wooding  1996). 
According  to  Lande  and  Barrowclough 
(1987),  a  subdivided  population  can  be 
considered  approximately  panmictic 
(random  mating  occurring  throughout 
the  population)  if  sepeirate  colonies 
exchange  on  the  order  of  one  or  more 
migrants  (bears  in  this  case)  per 
generation.  The  abundance  and 
movements  of  bears  in  and  near  Ocala 
NF  (Roof  and  Wooding  1996)  make  it 
unlikely  that  this  level  of  migration 
would  be  prevented  in  the  foreseeable 
future.  Therefore,  it  appears  unlikely 
that  the  Ocala  population  would 
become  genetically  isolated  due  to  road 
widening. 

Road-kills  in  the  Big  Cypress  and 
Highlands  County  areas  totaled  76  and 
27  bears,  respectively,  from  1976  to 
1995  with  80  percent  occurring  before 
1993.  This  mortality  rate  may  have  been 
alleviated  by  the  establishment  of  24 
wildlife  underpasses  on  Interstate  75 
and  two  on  State  Route  29  in  Collier 
County  (Gilbert  and  Wooding  1996). 

We  conclude  that  neither  illegal 
killing  of  black  bears  nor  road  mortality 
is  likely  to  cause  the  Florida  black  bear 
to  become  endangered  throughout  all  or 
a  significant  portion  of  its  range  in  the 
foreseeable  future. 

A  basic  question  in  assessing  the 
conservation  status  of  these  populations 
is  the  likelihood  of  their  persisting  into 
the  foreseeable  future.  Many  factors 
affecting  population  dynamics  and  the 
chance  of  extinction  are  uncertain,  i.e., 
due  to  chance  or  random  events. 
Demographic  uncertainty, 
environmental  variability,  and  genetic 
imcertainty  are  primary  threats  to 
vertebrate  populations.  Demographic 
uncertainty  results  from  random  events 
in  the  survival  and  reproduction  of 
individuals.  Environmental  uncertainty 
is  due  to  random  or  unpredictable 
changes  in  weather,  food  supply,  and 
the  populations  of  competitors, 
predators,  and  parasites,  etc.;  and 
natiu"al  catastrophes  occurring  at 
random  intervals.  Genetic  uncertainty  or 
random  changes  in  genetic  make-up 
may  occur  due  to  the  founder  effect  (the 
principle  that  the  founders  of  a  new 
population  carry  only  a  random  fraction 
of  the  genetic  diversity  of  the  parent 
population),  genetic  drift  (random  gene 
frequency  changes  in  a  small  population 
due  to  chance),  or  inbreeding  (Shaffer 
1987). 

Minimum  viable  population  modeling 
(Soule  1987)  is  a  predictive  tool  to 
assess  the  potential  fate  of  a  population 
by  predicting  the  probability  of  its 
persistence  for  a  specific  time,  based  on 
demographic  characteristics  of  the 


species  and  incorporating 
environmental  variabiUty  as  described 
above.  Cox  et  al.  (1994)  used  such 
sim'ulations  to  predict  the  probability  of 
persistence  of  the  Florida  black  bear, 
under  varying  environmental  conditions 
(favorable,  moderate,  and  unfavorable), 
for  200  years.  The  model  assumed  that 
a  catastrophic  event  lowering 
reproduction  by  40  percent  would 
occur,  on  average,  every  25  years. 
Simulations  indicated  that  a  population 
of  about  60  bears  under  favorable 
conditions  would  have  a  95  percent 
chance  of  persistence  for  200  years.  This 
probability  of  persistence  would  require 
100  bears  under  moderate 
environmental  conditions  and  130  bears 
under  unfavorable  conditions. 

Based  on  data  from  stock  breeders, 
Franklin  (1980)  recommended  a 
minimum  effective  population  size  of  50 
individuals  as  a  threshold  above  which 
the  population  would  maintain 
acceptably  low  levels  of  inbreeding  for 
many  generations,  but  that  500  might  be 
re<^ired  to  maintain  typical  levels  of 
heritable  variation.  Effective  population 
size  (the  size  of  an  ideal  population  that 
would  undergo  the  same  amount  of 
random  genetic  drift  as  the  actual 
population)  is  always  less  than  the  size 
of  a  breeding  population.  Cox  et  al. 
(1994)  estimated  that  an  effective 
population  size  of  50  for  the  Florida 
black  bear  would  require  a  total 
population  of  75  to  130.  They 
recommended  a  general  goal  often 
secure  populations  of  at  least  200 
individuals  for  rare  vertebrates,  with 
conservation  areas  of  2,000  to  4,000  sq 
km  recommended  for  bears.  Given  the 
large  amount  of  relatively  undeveloped 
land  required  to  support  such 
populations,  it  appears  unlikely  that 
this  goal  can  be  achieved  within  the 
historical  range  of  the  Florida  black 
bear.  There  are  currently  four 
populations  on  public  conservation 
lands,  distributed  widely  over  the 
historical  range,  that  meet  the  above 
criteria  for  population  size  and  size  of 
conservation  area.  Cox  et  al.  (1994) 
indicated  that  habitat  persistence  of 
wildlife  populations  was  more 
dependent  on  appropriate  management 
than  population  size.  Natural  resource 
management  of  significant  conservation 
lands  supporting  Florida  black  bears  is 
discussed  below. 

Current  natural  resource  management 
on  Eglin  AFB  includes  the  maintenance 
of  habitat  diversity  and  includes 
prescribed  burning  to  maintain  natural 
ecological  conditions,  uneven  aged 
stands,  replacement  of  sand  pine  when 
it  has  invaded  longleaf  pine 
communities,  and  maintenance  of 
riparian  and  forested  wetlands  on  which 
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bears  depend  (Department  of  the  Air 
Force  1993).  This  management  is 
expected  to  be  compatible  with  the 
continued  existence  of  bears,  although 
the  limited  bear  population  size  may 
require  augmentation  in  the  future. 

the  USDA  Forest  Service  Land  and 
Resource  Management  Plan  (Plan)  for 
National  Forests  in  Florida,  covering 
lands  which  make  up  most  core  bear 
conservation  lands,  is  expected  to  be 
compatible  with  the  continued 
maintenance  of  bears  at  current  levels 
(U.S.  Forest  Service  1998).  The  main 
land  management  practices  in  the  Plan 
are  prescribed  burning  and  timber 
management.  One  of  the  Plan's  goals  is 
to  maintain  or  restore  ecosystem 
composition,  structure,  and  function 
within  the  natural  range  of  variability. 
Meeting  this  goal  should  ensure  that 
silvicultural  practices  are  compatible 
with  maintaining  bears  on  the  National 
Forests.  Specific  management  activities 
include  thinning  of  young  pine 
plantations,  initiation  of  uneven-aged 
management,  and  sand  pine  clearcuts. 
Hardwoods  will  be  left  to  supply  mast 
(nuts  and  fruits  of  forest  trees). 
Prescribed  fire  will  emphasize  growing- 
season  bums.  These  measures  are 
predicted  to  increase  forage  and  acorn 
availability  for  bears.  Most  road  activity 
is  expected  to  be  maintenance  and 
reconstruction  of  existing  Forest  Service 
roads.  Cross-country  travel  will  be 
limited  to  pedestrians  and  horse  riders. 

The  Big  Cypress  National  Preserve 
management  goals  are  to  preserve  the 
watershed  and  its  natural  fiora  and 
fauna,  through  prescribed  burning,  the 
control  of  exotic  plants,  and  the 
restoration  of  hydrology  (National  Park 
Service  1991).  This  management  is 
expected  to  be  compatible  with  the 
continued  existence  of  the  bear. 
On  National  Wildlife  Refuges, 
management  goals  include  ecosystem 
management  for  the  maintenance  of 
diverse  natural  habitats  for  a  variety  of 
wildlife.  The  forestry  and  burning 
practices  plans  of  Okefenokee  and 
Florida  Panther  NWRs  are  expected  to 
continue  providing  good  bear  habitat 
into  the  foreseeable  future. 

Based  on  projected  compatible  habitat 
management  for  bears  on  core  habitat 
areas,  these  lands  are  predicted  to 
continue  providing  secure  bear  habitat 
into  the  foreseeable  future. 

The  Florida  black  bear,  in  comparison 
to  bears  not  federally  protected  in  other 
parts  of  the  southeast,  is  similar  in 
population  size  and  total  secure  habitat. 
The  recovery  criteria  for  the  federally 
threatened  Louisiana  black  bear  [Ursus 
americanus  luteolus]  (U.S.  Fish  and 
Wildlife  Service  1995)  calls  for  two 
viable  subpopulations  linked  by  a 


corridor,  with  long-term  protection  of 
the  habitat.  In  contrast,  the  Florida  black 
bear  currently  has  four  stable 
populations  on  conservation  lands  that 
have  long-term  protection. 

Finding 

We  have  reviewed  the  petition,  1998 
status  review,  available  literature,  and 
other  information.  After  reviewing  the 
best  scientific  and  commercial 
information  available,  we  conclude  that 
the  continued  existence  of  the  Florida 
black  bear  is  not  threatened  by  any  of 
the  five  factors  alone  or  in  combination. 
We  find,  therefore,  that  the  Florida 
black  bear  is  not  endangered  nor  likely 
to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  and  that 
listing  as  threatened  or  endangered  is 
not  warranted. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]. 

Dated:  November  25,  1998: 
Jamie  Rappaport  Clark, 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  98-32547  Filed  12-7-98;  8:45  am] 
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action:  Notice  of  90-day  petition 
finding. 


species  due  to  extinction  may  be 
warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  November  25 
1998. 

ADDRESSES:  Those  having  questions, 
comments,  or  information  concerning 
this  petition  may  send  them  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  6620  Southpoint  Drive  South, 
Suite  310,  Jacksonville.  Florida  32216. 
The  petition  finding,  supporting  data, 
and  comments  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Milio  at  the  above  address  or 
telephone  904/232-2580,  ext.  112. 
SUPPLEMENTARY  INFORMATION: 


summary:  The  Fish  and  Wildlife  Service 
announces  a  90-day  finding  for  a 
petition  to  delist  the  Squirrel  Chimney 
cave  shrimp  [Palaemonetes  cummingi] 
under  the  Endangered  Species  Act  of 
1973.  as  amended.  We  find  that  the 
petition  does  not  present  substantial 
scientific  or  commercial  information 
indicating  that  deUsting  this  Florida 


Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  demonstrating 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  we  will  make  the  finding 
within  90  days  of  receipt  of  the  petition, 
and  promptly  publish  the  finding  in  the 
Federal  Register.  Following  a  positive 
finding,  we  must  promptly  commence  a 
status  review  of  the  species. 

The  processing  of  this  petition 
conforms  with  our  current  listing 
priority  guidance  for  fiscal  years  1998 
and  1999.  published  in  the  Federal 
Register  on  May  8,  1998  (63  FR  25502). 
The  guidance  gives  highest  priority 
(Tier  1)  to  processing  emergency  rules  to 
add  species  to  the  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants 
(Lists);  second  priority  (Tier  2)  to 
processing  final  determinations  on 
proposals  to  add  species  to  the  Lists, 
processing  new  proposals  to  add  species 
to  the  Lists,  processing  administrative 
findings  on  petitions  (to  add  species  to 
the  Lists,  delist  species,  or  reclassify 
listed  species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  petition  is  a  Tier  2 
action. 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  (GFC)  submitted  the 
petition,  dated  August  5,  1997,  which 
we  received  on  August  8,  1997.  We  have 
made  a  90-day  finding  on  this  petition 
to  delist  the  Squirrel  Chimney  cave 
shrimp.  Palaemonetes  cummingi. 


iwere  unsucc 
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I    Palaemonetes  cummingi  is  a  very  rare 
^ecies,  with  no  more  than  a  dozen 
collections  (Chace  1954,  Dobkin  1971, 
Franz  1994b)  recorded  between  its 
discovery  in  1953  (Chace  1954)  and  last 
observation  in  1973  (Franz  1994b).  All 
collections  and  observations  occurred  at 
Squirrel  Chimney  Cave  (Franz  1994a). 
Squirrel  Chimney  Cave  is  a  partially 
f*rater-filled,  solution  cavity  located  on 
private  land  near  Gainesville,  Alachua 
County,  Florida  (Franz  1994a).  Surveys 
to  confirm  the  species  continued 
existence  at  Squirrel  Chimney  Cave 
CMorris  and  Butt  1992,  Franz  1994b)  and 
to  locate  specimens  at  other  nearby 
underground  sites  (Franz  et  al.  1994) 
iwere  unsuccessful.  We  listed  P. 
Cummingi  as  a  threatened  species  on 
June  21, 1990  (55  FR  25588). 

The  petition  contends  that  the  failure 
to  locate  the  species  during  a  two-year 
(1994-1996)  status  siu^ey,  supports  its 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife.  The  status 
survey  included  Squirrel  Chimney  and 
four  additional  underground  aquatic 
kites  (Doonan  1997).  Except  for  a  2.5 
meter  (8  foot)  drop  in  water  level, 
physical  conditions  at  Squirrel  Chimney 
t«mained  relatively  luichanged  since 
hobbs  (1942)  discovered  the  site  in  the 
early  1940's.  Chemical  analysis  of  water 
samples  revealed  good  overall  water 
quality.  The  survey  confirmed  the 
continued  presence  of  redeye  chub 
[Notropis  harperi)  in  Squirrel  Chimney 
Cave.  Morris  and  Butt  (1992)  first 
dociunented  this  small,  predatory  fish 
(ivithin  that  locality.  Its  presence  may  be 
jlhe  result  of  a  natural  colonization 
{through  imderwater  passageways  linked 
to  other  underground  sites.  Since  the 
ichub  is  capable  in  lab  situations  of 
eating  other  Crustacea  the  size  of 
Palaemonetes  ciimmingi  larvae  (L. 
'Straub,  U.S.  Geological  Survey, 
Biological  Resources  Division,  pers. 
comm.,  1997,  in  Doonan  1997),  the 
jsurvey  report  suggested  that  this  fish 
imay  be  responsible  for  the  apparent 
^absence  of  the  shrimp  from  Squirrel 
Chimney  Cave.  Based  on  survey  results 
land  analyses,  the  GFC  report  indicated 
Ithat  P.  cummingi  may  be  extinct.  The 
;GFC  acknowledges  that  this  assessment 
is  not  conclusive,  because  it  only 
surveyed  a  small  percentage  of  potential 
habitat  and  it  omitted  two  high  priority 
sites  from  its  survey. 

We  have  reviewed  the  petition,  its 
supporting  information,  information  in 
our  files,  other  available  literature,  and 
consulted  with  species  and  habitat 
experts.  Using  the  best  scientific  and 
commercial  information  available,  we 
find  that  the  petition  does  not  present 
substantial  information  indicating  that 


delisting  this  species  due  to  extinction 
may  be  warranted. 

We  base  our  finding  on  the 
inadequacy  of  existing  information  on 
the  Squirrel  Chimney  cave  shrimp  and 
its  habitat.  The  GFC  status  siu-vey  does 
not  include  a  number  of  underground 
sites  the  GFC  rated  as  ecologically 
similar  to  and  within  about  8  kilometers 
(5  miles)  of  Squirrel  Chimney.  These 
sites  are  part  of  the  Newberry  Limestone 
Plain  and  characteristic  of  the  karst 
(limestone)  topography  of  that  area 
(WiUiams  et  al.  1977).  Connections 
among  underground  features  occur 
frequently  in  karst  topography  (Doonan 
1997).  The  emergence  of  redeye  chub  in 
Squirrel  Chimney  and  its  presence  at 
other  neiu-by  underground  sites  suggest 
that  fissures  found  at  Squirrel  Chimney 
actually  may  represent  underwater 
connections  to  those  other  sites  (Doonan 
1997).  Such  passageways  may  shelter 
Squirrel  Chimney  cave  shrimp  and  also 
provide  for  their  dispersal.  In  addition, 
the  extreme  rarity  of  P.  cummingi  and 
lack  of  life  history  information  suggest 
that  its  detection  requires  extensive 
sampling  (N.  Burkhead,  U.S.  Geological 
Survey,  in  litt.  1997).  We  beUeve  the 
number  of  visual  and  trap  samples  taken 
during  the  GFC  survey  at  sites  other 
than  Squirrel  Chimney  were  too  small  to 
provide  an  accurate  assessment  of  the 
species'  status  at  those  sites. 

We  continue  to  seek  new  information 
on  the  Squirrel  Chimney  cave  shrimp's 
biology,  ecology,  distribution,  and 
habitat,  as  well  as  threats  to  its  survival. 
Such  information  will  enable  us  to  work 
with  the  GFC  to  correctly  assess  the 
species'  status  and  make  the  best 
recommendations  and  decisions 
regarding  its  conservation,  recovery,  and 
possible  reclassification.  We  encourage 
interested  parties  to  send  any 
comments,  data,  or  other  information 
involving  P.  cummingi  and  its  habitat  to 
our  Jacksonville  Field  Office  listed  in 
the  ADDRESSES  section  of  this  notice. 
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Authority 

The  authority  for  this  action  is  the 
ErAlangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  November  25.  1998. 
Jamie  Rappaport  Qark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  98-32546  Filed  12-7-98;  8:45  am] 
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Conditional  Approval  of  Tungsten- 
Matrix  Shot  as  Nontoxic  for  the  1998- 
99  Season 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  amends  Section 
20.21  (j)  to  grant  temporary  conditional 
approval  of  tiuigsten-matrix  shot  as 
nontoxic  for  the  1998-99  migratory  bird 
hunting  season  only,  except  in  the 
Yukon-Kuskokwim  (Y-K)  Delta,  Alaska, 
while  chronic  toxicity/reproductive 
testing  is  being  completed.  Timgsten- 
matrix  shot  has  been  submitted  for 
consideration  as  nontoxic  by  Kent 
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Cartridge  Manufacturing  Company,  Ltd. 
(Kent),  of  Keamfiysville.  West  Virginia. 
DATES:  This  rule  takes  effect 
immediately  upon  publication  on 
Decembers.  1998. 
ADDRESSES:  Copies  of  the  EA  are 
available  by  writing  to  die  Chief.  Office 
of  Migratory  Bird  Management  (MEMO), 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW..  ms  634-ARLSQ, 
Washington,  DC  20240.  The  public  may 
inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arhngton.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm.  Acting  Chief,  or  James 
R.  Kelley.  Jr.,  Wildlife  Biologist,  Office 
of  Migratory  Bird  Management  (MBMO). 
(703)358-1714. 

SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that  does  not  pose  a 
significant  toxic  hazard  to  migratory 
birds  or  other  wildlife.  Currently,  only 
steel  and  bismuth-tin  shot  are  approved 
by  the  Service  as  nontoxic.  On  October 
7.  1998  tungsten-iron  (63  FR  54015)  and 
tungsten-polymer  (63  FR  54021)  shot 
were  given  temporary  conditional 
approval  for  the  1998-99  hunting 
season.  Compliance  with  the  use  of 
nontoxic  shot  has  increased  over  the  last 
few  years.  The  Service  believes  that  this 
level  of  compliance  will  continue  to 
increase  with  the  availability  and 
approval  of  other  nontoxic  shot  types. 
The  Service  is  eager  to  consider  these 
other  materials  for  approval  as  nontoxic 
shot. 

The  revised  procedures  for  approving 
nontoxic  shot  (50  CFR  20.134)  consist  of 
a  three-tier  process  whereby  existing 
information  can  minimize  the  need  for 
full  testing  of  a  candidate  shot. 
However,  applicants  still  carry  the 
burden  of  proving  that  die  candidate 
shot  is  nontoxic.  By  developing  the  new 
approval  procedure,  it  was  the  Service's 
intent  to  discontinue  the  practice  of 
granting  temporary  conditional  approval 
to  candidate  shot  material.  However,  the 
apphcation  by  Kent  was  initiated  prior 
to  implementation  of  the  new  protocol. 
To  date,  scientific  information 
presented  in  the  application  suggests 
that  tungsten-matrix  is  nontoxic  under 
conditions  for  the  proposed  shot 
configuration.  Therefore,  the  Service 
will  grant  temporary  conditional 
approval  for  the  1998-99  hunting 
season  only.  Final  approval  will  not  be 
granted  until  chronic  toxicity/ 
reproductive  testing  is  successfully 
completed  and  the  results  are  reviewed 
and  approved  by  the  Director. 

Kent's  original  candidate  shot  was 
fabricated  from  what  is  described  in 


their  apphcation  as"*  *   *  a  mixture  of 
powdered  metals  in  a  plastic  matrix 
whose  density  is  comparable  to  that  of 
lead.  All  component  metals  are  present 
as  elements,  not  compounds.  Tungsten- 
matrix  pellets  have  specific  gravity  of 
9.8  g/cm^  and  is  composed  of  88  percent 
tungsten,  4  percent  nickel,  2  percent 
iron.  1  percent  copper,  and  5  percent 
polymers  by  mass"  (63  FR  30044;  June 
2. 1998).  After  consultation  with  the 
Service.  Kent  subsequently  changed  the 
composition  of  their  shot  and  removed 
several  metal  components.  The  new 
shot  material  being  considered  has  a 
density  of  10.7  g/cm^  and  is  composed 
of  approximately  95.9  percent  tungsten 
and  4.1  percent  polymers. 

Kent's  updated  application  includes  a 
description  of  the  reformulated 
tungsten-matrix  shot,  a  toxicological 
report  (Thomas  1997).  and  results  of  a 
30-day  dosing  study  of  the  toxicity  of 
the  original  formulation  in  game-farm 
mallards  (Wildlife  International,  Ltd. 
1998).  The  toxicological  report 
incorporates  toxicity  information  (a 
synopsis  of  acute  and  chronic  toxicity 
data  for  mammals  and  birds,  potential 
for  environmental  concern,  and  toxicity 
to  aquatic  and  terrestrial  invertebrates, 
amphibians  and  reptiles)  and 
information  on  environmental  fate  and 
transport.  The  toxicity  study  is  a  30-day 
dosing  test  to  determine  if  the  original 
candidate  shot  poses  any  deleterious 
effects  to  game-farm  mallards.  This  will 
meet  the  requirements  for  Tier  2.  as 
described  in  50  CFR  20.134(b)(3). 
Because  the  re-formulated  shot  contains 
no  new  components,  and  in  fact  has  had 
components  removed,  the  Service 
determined  that  testing  of  the 
reformulated  shot  in  the  form  of  a  new 
30-day  dosing  study  was  not  necessary. 

Toxicity  Information:  There  is 
considerable  difference  in  the  toxicity  of 
soluble  and  insoluble  compounds  of 
tungsten.  Elemental  tungsten,  which  is 
the  material  used  in  this  shot,  is 
virtually  insoluble  and  is  therefore 
expected  to  be  relatively  nontoxic.  Even 
though  most  toxicity  tests  reviewed 
were  based  on  soluble  tungsten 
compounds  rather  than  elemental 
tungsten  (while  the  toxicity  of  die 
polymers  is  neghgible  due  to  its 
insolubility),  there  appears  to  be  no 
basis  for  concern  of  toxicity  to  wildlife 
for  tungsten-matrix  shot  (metallic 
tungsten  and  polymers)  via  ingestion  by 
fish,  birds,  or  mammals  (Wildlife 
International  Ltd..  1998;  Bursian  et  al., 
1996;  Gigiema.  1983;  Patty.  1981; 
Industrial  Medicine  1946;  Karantassis 
1924). 

Environmental  Fate  and  Transport: 
Tungsten  is  insoluble  in  water  and, 
therefore,  not  mobile  in  hypergenic 


environments.  Tungsten  is  very  stable  in 
acids  and  does  not  easily  complex. 
Preferential  uptake  by  plants  in  acid  soil 
suggests  that  uptake  of  tungsten  in  the 
anionic  form  is  associated  with  tungsten 
minerals  rather  than  elemental  tungsten 
(Kabata-Pendias  and  Pendias  1984). 

Environmental  Concentrations: 
Calculation  of  the  estimated 
environmental  concentration  (EEC)  of 
tungsten  in  a  terrestrial  ecosystem  is 
based  on  69,000  shot  per  hectare  (Pain 
1990),  assuming  complete  erosion  of 
material  in  5  cm  of  soil.  The  EECs  for 
tungsten  and  the  2  polymers  in  soil  are 
25.7  mg/kg.  4.2  mg/kg,  and  0.14  mg/kg, 
respectively.  Calculation  of  the  EEC  in 
an  aquatic  ecosystem  assumes  complete 
erosion  of  the  shot  in  one  cubic  foot  of 
water.  The  EECs  in  water  for  tungsten 
and  the  2  polymers  are  4.2  mg/L,  0.2 
mg/L.  and  0.02  mg/L.  respectively. 
Tungsten-matrix  shot  is  considered 
insoluble  and  is  stable  in  basic,  neutral, 
and  mildly  acidic  environments. 
Therefore,  erosion  of  shot  is  expected  to 
be  minimal,  and  adverse  effects  on  biota 
are  not  expected  to  occur. 

Effects  on  Birds:  An  extensive 
literature  review  provided  information 
on  the  toxicity  of  elemental  tungsten  to 
waterfowl  and  other  birds.  Ringelman  et 
al.  (1993),  orally  dosed  20  8-week-old 
game-farm  mallards  with  12-17  (1.03g) 
tungsten-bismuth-tin  (TBT)  pellets  and 
monitored  them  for  32  days  for  evidence 
of  intoxication.  No  birds  died  during  the 
trial,  gross  lesions  were  not  observed 
during  the  postmortem  examination, 
histopathological  examinations  did  not 
reveal  any  evidence  of  toxicity  or  tissue 
damage,  and  tungsten  was  not 
detectable  in  kidney  or  liver  samples. 
The  authors  concluded  that  TBT  shot 
presented  virtually  no  potential  for 
acute  intoxication  in  mallards. 

Kraabel  et  al.  (1996)  assessed  the 
effects  of  embedded  TBT  shot  on 
mallards  and  concluded  that  TBT  was 
not  acutely  toxic  when  implanted  in 
muscle  tissue.  Inflammatory  reactions  to 
TBT  shot  were  localized  and  had  no 
detectable  systemic  effects  on  mallard 
health. 

Nell  et  al.  (1981)  fed  laying  hens 
(Callus  domesticus)  0.4  or  1  g/kg 
tungsten  in  a  commercial  mash  for  five 
months  to  assess  reproductive 
performance.  Weekly  egg  production 
was  normal  and  hatchability  of  fertile 
eggs  was  not  affected.  Exposure  of 
chickens  to  large  doses  of  tungsten 
either  through  injection  or  by  feeding, 
resulted  in  an  increased  tissue 
concentration  of  tungsten  and  a 
decreased  concentration  of 
molybdenum  (Nell  et  al.  1981).  The  loss 
of  tungsten  from  the  liver  occurred  in  an 
exponential  manner  with  a  half-life  of 
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27  hours.  The  alterations  in 
molybdenum  metabolism  seemed  to  be 
associated  with  tungsten  intake  rather 
than  molybdenum  deficiency.  Death 
due  to  tungsten  occurred  when  tissue 
concentrations  increased  to  25  mg/g 
liver.  At  that  concentration,  xanthine 
dehydrogenase  activity  was  zero. 

The  two  plastic  polymers  used  in 
tungsten-matrix  shot  act  as  a  physical 
matrix  in  which  the  tungsten  is 
distributed  as  ionically-bound  fine 
particles.  Most  completely  polymerized 
nylon  materials  are  physiologically 
inert,  regardless  of  the  toxicity  of  the 
monomer  from  which  they  are  made 
(Peterson,  1977).  A  literature  review  did 
not  reveal  studies  in  which  either  of  the 
two  polymers  were  evaluated  for 
toxicity  in  birds.  Montgomery  (1982) 
reported  that  feeding  Nylon  6  to  rats  at 
a  level  of  25  percent  of  the  diet  for  2 
weeks  caused  a  slower  rate  of  weight 
gain,  presumably  due  to  a  decrease  in 
food  consumption  and  feed  efficiency. 
However,  the  rats  suffered  no  anatomic 
injuries  due  to  the  consumption  of 
nylon. 

Kent's  30-day  dosing  study  on  the 
original  formulation  (Wildlife 
International  Ltd.,  1998)  included  4 
treatment  and  1  control  group  of  game- 
farm  mallards.  Treatment  groups  were 
exposed  to  1  of  3  different  types  of  shot: 
8  #4  steel,  8  #4  lead,  or  8  #4  tungsten- 
matrix;  whereas  the  control  group 
received  no  shot.  The  2  tungsten-matrix 
treatment  groups  (1  group  deficient  diet, 
1  group  balanced  diet)  each  consisted  of 
16  birds  (8  males  and  8  females); 
whereas  remaining  treatment  and 
control  groups  consisted  of  6  birds  each 
(3  males  and  3  females).  All  tungsten- 
matrix-dosed  birds  survived  the  test  and 
showed  no  overt  signs  of  toxicity  or 
treatment-related  effects  on  body 
weight.  There  were  no  differences  in 
hematocrit  or  hemoglobin  concentration 
between  the  tungsten-matrix  treatment 
group  and  either  the  steel  shot  or 
control  groups.  No  histopathological 
lesions  were  found  during  gross 
necropsy.  In  general,  no  adverse  effects 
were  seen  in  mallards  given  8  #4  size 
tungsten-matrix  shot  and  monitored 
over  a  30-day  period.  Tungsten  was 
foxmd  to  be  below  the  limit  of  detection 
in  all  samples  of  femur,  gonad,  liver, 
and  kidney  from  treatment  groups. 

Based  on  the  results  of  the 
toxicological  report  and  the  toxicity  test 
of  the  original  shot  formulation  (Tier  1 
and  2),  the  Service  concludes  that 
tungsten-matrix  shot,  (approximately 
95.9  percent  tungsten  and  4.1  percent 
polymer,  by  weight  with  <1  percent 
residual  lead),  does  not  appear  to  pose 
a  significant  danger  to  migratory  birds 
or  other  wildlife  and  their  habitats. 


However,  the  Service  has  some  concern 
that  absorption  of  tungsten  into  the 
femur,  kidney,  and  liver,  as  noted  in  a 
separate  study  on  mallards,  could 
potentially  affect  the  spectacled  eider 
(Somateria  fischeri);  a  species  already 
subject  to  adverse  weather,  predation, 
and  lead  poisoning  on  the  Yukon- 
Kuskokwim  (Y-K)  Delta,  Alaska.  Until 
chronic  toxicity/reproductive  testing 
has  been  successfully  completed  and 
the  Service  has  reviewed  and  approved 
the  results,  tungsten-matrix  shot  cannot 
be  approved  for  the  Y-K  Delta. 

The  first  condition  of  approval  is 
toxicity  testing.  Candidate  materials  not 
approved  under  Tier  1  and/or  2  testing 
are  subjected  to  standards  of  Tier  3 
testing.  The  scope  of  Tier  3  includes 
chronic  exposure  under  adverse 
environmental  conditions  and  effects  on 
reproduction  in  game-farm  mallards,  as 
outhned  in  50  CFR  20.134  (b)(4)(i)(A 
and  B)  (Tier  3),  and  in  consultation  with 
the  Service's  Office  of  Migratory  Bird 
Management  and  the  U.S.  Geological 
Survey's  Division  of  Biological 
Resoiuces.  This  study  includes 
assessment  of  long-term  toxicity  under 
depressed  temperature  conditions  using 
a  nutritionally-deficient  diet,  as  well  as 
a  moderately  long-term  study  that 
includes  reproductive  assessment.  The 
tests  require  the  applicant  to 
demonstrate  that  tungsten-matrix  shot  is 
nontoxic  to  waterfowl  and  their 
offspring. 

Tne  second  condition  of  final 
unconditional  approval  is  testing  for 
residual  lead  levels.  Any  tungsten- 
matrix  shot  with  lead  levels  equal  to  or 
exceeding  1  percent  will  be  considered 
toxic  and,  therefore,  illegal.  In  the 
Federal  Register  of  August  18,  1995  (60 
FR  43314),  the  Service  indicated  that  it 
would  establish  a  maximum  level  for 
residual  lead.  The  Service  has 
determined  that  the  maximum 
environmentally  acceptable  level  of  lead 
in  any  nontoxic  shot  is  trace  amounts  of 
<1  percent  and  has  incorporated  this 
requirement  (50  CFR  20.134(b)(5))  in  the 
December  1, 1997,  final  rule  (62  FR 
63608).  Kent  documented  that  tungsten- 
matrix  shot  has  no  residual  lead  levels 
equal  to  or  exceeding  1  percent. 

The  third  condition  oi  final 
unconditional  approval  involves 
enforcement.  In  the  August  18,  1995 
Federal  Register  (60  FR  43314),  the 
Service  indicated  that  final 
unconditional  approval  of  any  nontoxic 
shot  would  be  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  device.  This 
requirement  was  incorporated  into 
regulations  at  50  CFR  20.134(b)(6)  in  the 
December  1, 1997,  final  rule  (62  FR 
63608).  A  noninvasive  field  testing 


device  is  under  development  to  separate 
tungsten-matrix  shot  from  lead  shot. 
Tungsten-matrix  shot  cannot  be  drawn 
to  a  magnet  as  a  simple  field  detection 
method.  The  Service  incorrectly  stated 
in  the  proposed  rule  of  October  19, 
1998,  that  tungsten-matrix  was  magnetic 
(63  FR  55842). 

In  summary,  this  rule  amends  50  CFR 
20.21(j)  by  temporarily  approving 
tungsten-matrix  shot  as  nontoxic  for  the 
1998-99  migratory  bird  hunting  season 
throughout  the  United  States,  except  for 
the  Y-K  Delta  in  Alaska.  It  is  based  on 
the  request  made  to  the  Service  by  Kent 
Cartridge  on  September  18,  1997 
(subsequently  modified),  the 
toxicological  reports,  and  the  acute 
toxicity  studies.  Results  of  the 
toxicological  report  and  30-day  toxicity 
test  undertaken  for  Kent  Cartridge 
indicate  the  apparent  absence  of  any 
deleterious  effects  of  tungsten-matrix 
shot  when  ingested  by  captive-reared 
mallards  or  to  the  ecosystem.  Final 
unconditional  approval  of  tungsten- 
matrix  shot  as  nontoxic  for  the  entire 
U.S.  will  not  be  considered  until  all 
required  chronic  toxicity/reproductive 
tests  have  been  successfully  completed 
and  the  results  are  reviewed  and 
approved  by  the  Director. 

Public  Comments  and  Responses 

The  October  19.  1998,  proposed  rule 
published  in  the  Federal  Register  (63 
FR  55840)  invited  public  comments 
fron*  interested  parties.  The  closing  date 
for  receipt  of  all  comments  was 
November  18,  1998.  During  this  30-day 
comment  period,  the  Service  received 
eight  comments. 

The  California  Waterfowl  Association 
strongly  supported  the  proposed 
temporary  approval  of  tungsten-matrix 
shot  for  the  1998-99  season.  They 
believed  that  temporary  approval  of 
tungsten-matrix  shot  was  an  important 
step  to  address  concerns  relating  to 
efforts  to  reduce  unnecessary  crippling 
of  waterfowl  through  development  of 
more  effective  nontoxic  shot  materials. 

The  WiidUfe  Legislative  Fund  of 
America  encouraged  the  Service  to 
approve  tungsten-matrix  shot  for  the 
1998-99  season.  They  believe  that 
approval  of  tungsten-matrix  would  help 
fulfill  the  objective  of  making  lead  shot 
substitutes  available  to  hunters. 

The  International  Association  of  Fish 
and  Wildlife  Agencies  supported 
temporary  and  conditional  approval  of 
tungsten-matrix  shot  for  the  1998-99 
season.  They  acknowledged  that  final 
approval  is  pending  successful 
completion  of  further  testing. 

The  Wisconsin  Department  of  Natural 
Resources  (Wisconsin)  supported 
temporary  approval  of  tungsten-matrix 
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provided  there  is  no  scientific  evidence 
that  indicates  it  is  toxic  to  waterfowl  or 
the  environment.  However,  Wisconsin 
expressed  concern  about  the  timing  of 
the  proposed  and  final  rules  and  the 
confusion  that  it  creates  for  hunters. 
They  encouraged  the  Service  to  initiate 
publication  of  rules  concerning 
nontoxic  shot  before  August  1  to  allow 
proper  planning  by  States. 

The  National  Rifle  Association  urged 
the  Service  to  temporarily  approve 
tungsten-matrix  shot  for  the  remainder 
of  the  1998-99  season.  They  further 
expressed  their  support  of  research  and 
development  of  ballistically  efficient 
nontoxic  shot  ammunition. 

The  WILDFOWL.NET  organization 
expressed  concern  that  the  Service  has 
not  taken  steps  to  approve  tungsten- 
matrix  shot  in  a  prompt  manner.  They 
questioned  why  the  Service  could  not 
approve  a  generic  tungsten  shotload.  in 
a  manner  similar  to  steel  shot.  Finally, 
they  inquired  whether  the  Service 
intends  to  either  arrest  and/or  cite 
waterfowl  punters  that  use  tungsten- 
matrix  shot  prior  to  granting  final 
approval  of  the  shot. 

Kent  Cartridge  Company  (Kent) 
supported  prompt  conditional  approval 
of  tungsten-matrix  shot  for  the  1998-99 
waterfowl  hunting  season.  They  stated 
that  they  fully  intend  to  complete 
chronic  toxicity /reproductive  testing  on 
tungsten-matrix  shot  that  is  required 
before  final  approval  can  be  considered. 
Kent  pointed  out  that  the  concentration 
of  lead  in  their  shot  is  below  the  1 
percent  level  that  the  Service  has 
stipulated  for  nontoxic  shot. 
Furthermore,  they  indicated  that 
noninvasive  field  testing  equipment  for 
detecting  tungsten-matrix  shot  is 
expected  to  be  available  shortly. 

The  Federal  Cartridge  Company 
(Federal)  noted  that  a  complete 
description  of  candidate  shot  materials 
must  be  submitted  to  the  Director,  and 
that  a  complete  description  of  tungsten- 
matrix  shot  was  not  published  in  the 
Federal  Register.  Federal  also 
questioned  whether  the  2  percent  iron, 
referenced  in  the  initial  application,  was 
removed  from  the  candidate  shot  as  it 
was  not  mentioned  in  the  October  19 
proposed  rule  description.  Lastly, 
Federal  questioned  whether  timgsten- 
matrix  shot  could  be  drawnn  to  a  magnet 
as  a  field  test  method. 

Service  Response:  Regarding  the 
timing  of  the  rulemaking,  the  Service 
recognizes  the  information 
dissemination  problems  caused  by 
conditionally  approving  tungsten-matrix 
shot  at  this  time.  However,  the  Service 
acts  on  nontoxic  shot  applications  as 
they  are  received.  Therefore,  when 
appUcations  are  approved,  either 


conditionally  or  permanently,  the 
Service  proceeds  with  the  application 
process  regardless  of  the  timing  of 
hunting  seasons.  Because  Kent's 
application  was  being  treated  under  the 
old  nontoxic  shot  approval  process, 
which  provided  for  conditional 
approval,  the  Service  decided  to 
proceed  with  this  rulemaking.  Providing 
another  nontoxic  shot  option  for 
hunting  waterfowl  and  coots  likely  will 
improve  hunter  compfiance,  thereby 
reducing  the  amount  of  lead  shot  in  the 
environment. 

Regarding  the  assertion  that  the 
Service  has  not  processed  temporary 
approval  of  tungsten-matrix  shot  in  a 
prompt  manner,  we  stress  that  the 
Service  made  every  attempt  to  process 
Kent's  application  as  quickly  as 
possible. 

Regarding  the  question  of  whether 
approval  can  be  given  for  generic 
tungsten  shots,  we  point  out  that  for  the 
three  tungsten  shot  applications 
currently  being  processed  by  the  Service 
(tungsten-iron,  tungsten-polymer,  and 
tungsten-matrix),  no  data  has  been 
submitted  on  the  required  chronic 
toxicity/reproductive  tests.  Without 
such  information,  it  would  not  be 
prudent  to  approve  a  generic  tungsten 
shot  type.  The  revised  test  protocol  for 
nontoxic  approval  procedures  (50  CFR 
20.134)  published  in  the  Federal 
Register  on  December  1,  1997  (62  FR 
63608)  established  a  three-tier  approval 
process.  The  system  has  three  tiers,  with 
each  tier  enhancing  the  information 
base  on  the  candidate  material.  Those 
candidate  materials  where  appropriate 
background  information,  toxicological 
data,  ecological  risk  assessment,  and 
reproductive  effects  information  are 
available  demonstrating  the  candidate 
material  to  be  benign  may  receive 
nontoxic  approval.  Applications  for 
nontoxic  approval  of  candidate  shots 
submitted  after  December,  1997.  must 
satisfy  all  information  requirements 
determined  by  the  Service  before  any 
form  of  approval  can  be  granted. 
Without  chronic  toxicity/reproductive 
test  data  (Tier  3)  there  would  be 
insufficient  information  to  approve 
future  tungsten  shot  applications  under 
the  new  test  protocol.  Furthermore, 
depending  on  the  specific  composition 
of  future  tungsten  candidate  shot  types 
and  associated  concerns  over  their 
toxicity,  there  may  be  sufficient  cause 
for  requiring  additional  information 
before  approval  can  be  granted. 

Regarding  whether  the  Service 
intends  to  arrest  or  cite  waterfowl 
hunters  that  use  tungsten-matrix  shot 
prior  to  granting  final  permanent 
approval  of  the  shot,  we  would  Uke  to 
clarify  that  the  Service  is  not  requiring 


final  permanent  approval  of  tungsten- 
matrix  shot  before  making  it  legal  for  the 
1998-99  season.  Final  permanent 
approval  of  tungsten-matrix  will  not  be 
considered  until  results  fi-om  chronic 
toxicity/reproductive  testing,  scheduled 
to  be  conducted  during  spring  1999.  are 
submitted  to  the  Service  for  review.  We 
emphasize  that  this  rule  grants 
temporary  approval  of  the  shot  for 
hunting  waterfowl  and  coots  for  the 
remainder  of  the  1998-99  hunting 
season  only.  Therefore,  as  of  the 
publication  date  of  this  rule  and  for  the 
remainder  of  the  1998-99  season  only, 
hunters  using  tungsten-matrix  to  hunt 
waterfowl  and  coots  during  the  current 
season  would  be  in  compliance  with  the 
law  and  should  not  be  cited. 

The  Service  is  pleased  that  Kent 
intends  to  complete  the  required 
chronic  toxicity/reproductive  testing  of 
their  tungsten-matrix  shot.  We  look 
forward  to  reviewing  the  results  of  such 
tests  as  soon  as  possible  so  that  a 
decision  can  be  made  on  the  shot's 
nontoxic  status  before  the  1999-2000 
hunting  season. 

Regarding  the  questions  on  shot 
composition,  the  composition  of 
tungsten-matrix  shot  approved  by  this 
rule  is  not  magnetic  and  no  longer 
contains  2  percent  iron.  Both  of  these 
issues  were  oversights  on  our  part  in  the 
October  19  proposed  rule.  Regarding  the 
completeness  of  the  description  of  the 
subject  shot  material,  Kent  included  a 
complete  description  of  tungsten-matrix 
shot  in  their  apphcation  to  3ie  Service, 
including  the  specific  polymers  used  in 
the  shot.  Sufficient  information  was 
contained  in  Kent's  application  to  allow 
the  Service  to  assess  short-term  toxicity 
of  the  shot  and  subsequently  grant 
temporary  approval  for  the  remainder  of 
the  1998-99  hunting  season.  Because 
Kent  requested  that  the  Service  not 
divulge  proprietary  information 
concerning  the  nature  of  the  polymers 
used  in  their  shot,  the  exact  description 
of  the  polymers  will  not  be  pubUshed. 

Effective  Date 

Under  the  APA  (5  U.S.C.  553  (d))  the 
Service  waives  the  30-day  period  before 
the  rule  becomes  effective  and  finds  that 
"good  cause"  exists,  uathin  the  terms  of 
5  U.S.C.  553(d)(3)  of  the  APA.  and  this 
rule  will,  therefore,  take  effect 
immediately  upon  publication.  This 
rule  reHeves  a  restriction  and,  in 
addition,  it  is  not  in  the  public  interest 
to  delay  the  effective  date  of  this  rule. 
During  the  public  comment  period  for 
temporary  conditional  approval  the 
Service  received  eight  comments.  Of 
these  comment  letters,  six  were  fi-om 
conservation  organizations,  one  was 
fi^om  a  State  natural  resource  agency, 
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and  one  was  from  an  ammunition 
manufacturer.  All  objections/comments 
have  been  remedied  satisfactorily  and 
are  discussed  under  the  PUBUC  COMMENT 
AND  RESPONSES  section  of  this 
document.  It  is  in  the  best  interest  of 
migratory  birds  and  their  habitats  to 
grant  temporary  conditional  approval  to 
tungsten-matrix  shot  as  nontoxic  for  the 
1998-99  migratory  bird  hunting  season. 
It  is  in  the  best  interest  of  the  hunting 
public  to  provide  them  an  additional 
legal  option  for  hunting  waterfowl  and 
coots  for  the  1998-99  season,  which 
began  on  September  1, 1998.  It  is  in  the 
best  interest  of  small  retailers  who  have 
stocked  tungsten-matrix  shot  for  the 
current  season.  The  Service  believes 
another  nontoxic  shot  option  likely  will 
improve  hunter  compliance,  thereby 
reducing  the  amount  of  lead  shot  in  the 
environment. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Environmental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  the  Service  prepared  an 
Environmental  Assessment  in  October 
1998.  This  EA  is  available  to  the  public 
at  the  location  indicated  under  the 
ADDRESSES  caption.  Based  on  review 
and  evaluation  of  the  information  in  the 
EA,  the  Service  has  determined  that 
amending  50  CFR  20.21(j)  to  extend 
temporary  approval  of  tungsten-matrix 
shot  as  nontoxic  for  the  1998-99 
migratory  bird  hunting  season  would 
not  be  a  major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531,  et  seq.),  provides  that 
Federal  agencies  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *   *   *  ."  The  Service 
has  completed  a  Section  7  consultation 
under  the  ESA  for  this  rule  and 
determined  that  granting  temporary 
approval  of  tungsten-matrix  shot  for  the 
1998-99  hunting  season,  except  on  the 
Yukon-Kuskokwin  (Y-K)  Delta,  is  not 
likely  to  affect  any  threatened, 
endangered,  proposed  or  candidate 
species.  The  result  of  the  Service's 
consultation  under  Section  7  of  the  ESA 
is  available  to  the  public  at  the  location 
indicated  under  the  ADDRESSES  caption. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
economic  impacts  of  annual  hunting  on 
small  business  entities  were  analyzed  in 
detail  and  a  Small  Entity  Flexibility 


Analysis  (Analysis),  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  was  issued  by  the  Service  in 
1998  ^copies  available  upon  request 
from  the  Office  of  Migratory  Bird 
Management).  The  Analysis 
documented  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  primary  source  of 
information  about  hunter  expenditures 
for  migratory  game  bird  hunting  is  the 
National  Hunting  and  Fishing  Survey, 
which  is  conducted  at  5-year  intervals. 
The  Analysis  utilized  the  1996  National 
Hunting  and  Fishing  Survey  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429  and 
$1084  million  nationwide  at  small 
businesses  in  1998.  The  approval  of 
tungsten-matrix  as  an  alternative  shot  to 
steel  will  have  a  minor  positive  impact 
on  small  businesses  by  allowing  them  to 
sell  another  nontoxic  shot  to  the 
hunting  public.  However,  the  overall 
effect  to  hunting  expenditures  in  general 
would  be  minor.  Therefore,  the  Ser\'ice 
determined  this  rule  will  have  no  effect 
on  small  entities  since  the  approved 
shot  merely  will  supplement  nontoxic 
shot  already  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  The  Service 
anticipates  no  dislocation  or  other  local 
effects,  with  regard  to  hunters  and 
others. 

Executive  Order  12866 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  Executive  Order  12866.  E.O. 
12866  requires  each  agency  to  write 
regulations  that  are  easy  to  understand. 
The  Service  invites  comments  on  how 
to  make  this  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  rule  clearly  stated?  (2)  Does  the 
rule  contain  technical  language  or 
jargon  that  interferes  with  its  clarity?  (3) 
Does  the  format  of  the  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  the  Service  do 
to  make  the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
N.W..  Washington,  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
Exsec@ios.doi.gov. 
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Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress. 
Because  this  rule  deals  with  the 
Service's  migratory  bird  hunting 
program,  this  rule  quahfies  for  an 
exemption  under  5  U.S.C.  808(1); 
therefore,  the  Department  determines 
that  this  rule  shall  take  effect 
immediately. 

Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Service  has 
examined  this  regulation  under  the 
Paperwork  Reduction  Act  of  1995  and 
found  it  to  contain  no  information 
collection  requirements.  However,  the 
Service  does  have  OMB  approval  (1018- 
0067;  expires  06/30/2000)  for 
information  collection  relating  to  what 
manufacturers  of  shot  are  required  to 
provide  the  Service  for  the  nontoxic 
shot  approval  process.  For  further 
information  see  50  CFR  20.134. 

Unfunded  Mandates  Reform 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502.  et  seq., 
that  this  rulemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  government 
or  private  entities. 

Civil  Justice  Reform— Executive  Order 
12988 

The  Service,  in  promulgating  this 
rule,  determines  that  these  regulations 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3Cb)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 


Act.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Government  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian  ^ 
tribes  and  have  determined  that  there    "^ 
are  no  effects. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  James  R.  Kelley,  Jr.,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  record-keeping  requirements. 
Transportation,  Wildlife.  Accordingly, 
Part  20,  subchapter  B,  chapter  1  of  Title 
50  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j, 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  introductory  text, 
and  adding  paragraph  (j)(4)  to  read  as 
follows: 

§20.21    Hunting  methods. 

*         *         *         »         • 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  tungsten-iron  ([nominally]  40  parts 
tungsten:  60  parts  iron  with  <1  percent 
residual  lead)  shot,  or  tungsten-polymer 
(95.5  parts  tungsten:  4.5  parts  Nylon  6 
or  11  with  <1  percent  residual  lead) 
shot,  or  tungsten-matrix  (95.9  parts 
tungsten:  4.1  parts  polymer  with  <1 
percent  residual  lead)  shot,  or  such  shot 
approved  as  nontoxic  by  the  Director 
pursuant  to  procedures  set  forth  in 
20.134,  provided  that: 

(D*   *   * 


(4)  Tungsten-matrix  shot  (95.9  parts 
tungsten:  4.1  parts  polymer  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
hunting  for  the  1998-1999  hunting 
season  only,  except  for  the  Yukon- 
Kuskokwim  Delta  habitat  in  Alaska. 

Dated:  December  1,  1998. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  98-32470  Filed  12-7-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  216,  227,  and  600 
P.D.  091498A] 

Atlantic  Pelagic  Fishery;  Marine 
Mammals;  Endangered  and  Threatened 
Fish  and  Wildlife;  Public  Workshops; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Correction. 


SUMMARY:  On  October  21,  1998,  NMFS 
published  a  document  announcing  four 
of  the  five  workshops  for  longline  vessel 
operators  scheduled  during  1998.  This 
document  corrects  the  date  for  the 
Bamegat  Light,  NJ,  workshop  from 
December  17, 1998,  to  December  18, 
1998. 

DATES:  Effective  on  December  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Lent,  301-713-2347,  Cathy 
Eisele,  301-713-2322,  or  Therese 
Conant,  301-713-1401. 
SUPPLEMENTARY  INFORMATION:  On 
October  21,  1998,  NMFS  published  a 
document  announcing  four  of  the  five 
workshops  for  longline  vessel  operators 
scheduled  during  1998  (63  FR  56094). 
This  correction  changes  the  date  for  the 
Bamegat  Light.  NJ,  workshop  from 
December  17,  1998,  to  December  18, 
1998. 

In  FR  Doc  98-28210,  published  on 
October  21,  1998  (63  FR  56094)  make 
the  following  correction.  On  page 
56094,  in  the  second  column,  under 
DATES,  change  the  date  for  the  fourth 
workshop  to  December  18,  1998. 

Dated:  November  27, 1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32533  Filed  12-7-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
cxjntains  notices  to  the  putdic  ot  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  HOUSING  FINANCE  BOARD 

it  CFR  Part  935 
[No.  98-62] 
RIN  3069-AA77 

Collateral  Eligible  to  Secure  Federal 
Home  Loan  Bank  Advances 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulation  governing  eligible 
collateral  for  Federal  Home  Loan  Bank 
(FHLBank)  advances  to  clarify  that 
certain  assets,  including  the  insured  or 
guaranteed  portions  of  federally-insured 
or  guaranteed  loans,  securities 
representing  an  equity  interest  in 
eligible  collateral,  and  mortgage  assets 
or  government  securities  held  by 
members'  wholly-owned  investment 
subsidiaries,  qualify  as  eligible 
collateral  to  secure  FHLBank  advances. 
The  proposed  rule  would  also  amend 
the  Finance  Board's  regulation  on 
collateral  verification  to  eliminate 
certain  ambiguities  therein. 
DATES:  Comments  are  due  on  or  before 
February  8, 1999. 

ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker,  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington  D.C.  20006. 
Comments  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
M.  Raudenbush,  Attorney-Advisor, 
Office  of  General  Counsel,  (202)  408- 
2932,  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington,  D.C. 
20006. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

'    Section  10(a)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  enumerates 
four  categories  of  collateral  that  are 
«hgible  to  secure  FHLBank  advances:  (1) 
[Current  whole  first  mortgage  loans  on 


improved  residential  property  and 
securities  representing  a  whole  interest 
in  such  mortgages;  (2)  securities  that  are 
issued,  guaranteed,  or  insured  by  the 
United  States  Government,  or  any 
agency  thereof;  (3)  deposits  of  a 
FHLBank;  and  (4)  other  real-estate 
related  collateral  in  a  total  amount  not 
to  exceed  30  percent  of  the  borrowing 
member's  capital.  See  12  U.S.C.  1430(a). 

The  Finance  Board  promulgated  part 
935  of  its  regulations,  12  CFR  part  935, 
governing  FHLBank  advances,  in  1993. 
See  58  FR  29469  (May  20, 1993).  Among 
other  things,  the  Advances  Regulation 
implements  and  clarifies  the  statutory 
requirements  of  12  U.S.C.  1430  relating 
to  the  security  interests  that  a  FHLBank 
must  obtain  and  maintain  when  making 
advances  to  member  institutions.  See  12 
CFR  935.9-935.12.  Among  the  issues 
that  the  Regulation  addresses  are:  the 
types  and  amounts  of  collateral  that  a 
FHLBank  may  or  must  accept  when 
making  advances;  the  priority  of 
FHLBank  claims  to  such  collateral  in 
relation  to  other  creditors;  and 
requirements  regarding  the  valuation 
and  verification  of  the  existence  of 
pledged  collateral. 

In  the  five  and  one-half  years  since 
the  promulgation  of  the  Advances 
Regulation,  the  Finance  Board  has 
received  numerous  requests  from  both 
FHLBanks  and  their  members  to  clarify 
or  interpret  these  collateral  provisions 
in  the  context  of  specific  transactions, 
which  the  agency  has  done  on  a  case- 
by-case  basis.  In  other  instance^, 
FHLBanks  have  requested  permission  to 
enter  into  various  collateral 
arrangements  that,  while  permissible 
under  the  terms  of  the  advances 
provisions  of  the  Bank  Act,  are  not 
clearly  authorized  under  the  Advances 
Regulation.  The  Finance  Board  is  now 
proposing  to  amend  certain  of  the 
collateral  provisions  of  its  Advances 
Regulation,  and  to  add  other  provisions, 
in  order  to  codify  in  the  Regulation 
various  collateral  arrangements  that 
have  been  the  subject  of  regulatory 
interpretations  and  requests  for  such 
interpretations  from  the  FHLBanks  and 
their  members. 

The  Finance  Board  requests 
comments  on  all  aspects  of  the  proposed 
rule. 


n.  Analysis  of  the  Proposed  Rule 

A.  Definitions 

The  proposed  rule  would  amend 
§935.1  of  the  Advances  Regulation.  12 
CFR  935.1,  which  sets  forth  definitions 
of  terms  used  in  part  935,  by  adding 
thereto  a  definition  of  the  term 
"qualifying  investment  subsidiary." 
This  term  is  used  in  proposed  §  935.9(b) 
to  refer  to  certain  member-ovkoied 
subsidiaries.  Because  the  definition  of 
"quaUfying  investment  subsidiary"  is 
intended  primarily  to  make  clear  the 
parameters  of  the  authority  granted  to 
the  FHLBanks  under  proposed 
§  935.9(b),  the  term  is  addressed  in 
detail  in  the  discussion  of  that  section, 
set  forth  below. 

The  proposed  rule  also  would  make 
technical  amendments  to  the  definition 
of  the  term  "mortgage-backed  security" 
set  forth  in  §  935.1 ,  in  order  to  eliminate 
redundant  language  contained  in  the 
existing  definition  and  otherwise  make 
it  more  readable. 

B.  Mortgage  CoHateral 

Substantively,  the  proposed  rule 
would  make  several  revisions  to 
§  935.9(a)  of  the  Advances  Regulation, 
which  implements  and  clarifies  the 
staAitory  requirements  set  forth  in 
section  10(a)  of  the  Bank  Act,  governing 
collateral  eligible  to  seciu*  FHLBank 
advances  to  members.  See  12  U.S.C. 
1430(a).  Section  935.9(a)(1)  of  the 
existing  Advances  Regulation 
implements  section  10(a)(1)  of  the  Bank 
Act  by  authorizing  the  FHLBanks  to 
accept  as  collateral  for  advances  current 
whole  first  mortgage  loans  on  improved 
residential  property  and  high-quality 
privately-issued  mortgage-backed 
securities  (MBS).  The  proposed  rule 
would  add  a  new  paragraph  (iii)  to 
permit  the  FHLBanks  to  accept  any 
security  the  ownership  of  which  would 
represent  an  undivided  equity  interest 
in  such  whole  mortgage  loans  or  MBS. 
Although  such  equity  securities 
arguably  also  fall  within  the  definition 
of  MBS  set  forth  in  §935.1, 
§  935.9(a)(l)(iii)  has  been  included  in 
the  proposed  rule  to  make  clear  that 
shares  of  mutual  funds  and  similar 
investments  that  are  not  ordinarily 
considered  to  be  MBS  may  constitute 
eligible  collateral  when  the  imderlying 
assets  consist  only  of  current  whole  first 
mortgage  loans  on  residential  property 
or  eligible  privately-issued  MBS. 
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C.  Government  Securities 

Section  935.9(a)(2)  of  the  Advances 
Regulation  implements  section  10(a)(2) 
of  the  Bank  Act  by  authorizing  the 
FHLBanks  to  accept  as  collateral  for 
advances  to  members  securities  issued, 
insured,  or  guaranteed  by  the  United 
States  Government,  or  any  agency 
thereof.  Under  the  proposed  rule,  the 
text  of  existing  §935. 9(a)(2)  would  be 
modified  slightly  to  make  clear  that 
MBS  that  are  issued  or  guaranteed  by 
any  agency  of  the  United  States 
Government — and  not  merely  those 
issued  or  guaranteed  by  Fannie  Mae. 
Freddie  Mac.  or  Ginnie  Mae — may  be 
accepted  as  collateral.  This  text  also 
would  be  redesignated  as  the 
introductory  paragraph  and  paragraph 
(A)  of  proposed  §  935.9(a)(2)(i). 

Paragraph  (B)  of  proposed 
§  935.9(a)(2)(i)  would  contain  a  new 
provision  clarifying  that  the  FHLBanks 
may  accept  as  collateral  mortgages  or 
other  loans,  regardless  of  the 
delinquency  status  of  the  mortgages  or 
other  loans,  to  the  extent  that  repayment 
of  the  principal  and/or  interest  on  such 
mortgages  or  loans  is  backed  by  the  full 
faith  and  credit  of  the  United  States.  For 
example,  under  this  provision. 
FHLBanks  would  be  permitted  to  accept 
the  insured  portions  of  Federal  Housing 
Administration  (FHA)  and  Veteran's 
Administration  (VA)-insured  mortgage 
loans,  or  the  guaranteed  portions  of 
small  business  loans  guaranteed  by  the 
Small  Business  Administration  (SBA). 

While  section  10(a)(2)  of  the  Bank  Act 
mentions  MBS  as  an  example  of 
securities  that  FHLBanks  are  authorized 
to  accept  thereunder,  the  Act  does  not 
limit  the  FHLBanks  to  acceptance  of  any 
particular  types  of  seciu-ities.  aside  from 
requiring  that  they  be  issued, 
guaranteed,  or  insured  by  the  United 
States  Government  or  any  of  its 
agencies.  Section  10(a)(1)  of  the  Bank 
Act  (and  §  935.9(a)(1)  of  the  Advances 
Regulation),  in  authorizing  FHLBanks  to 
accept  whole  mortgage  loans  as 
collateral,  requires  that  such  mortgages 
be  "not  more  than  90  days  delinquent." 
However,  this  requirement  addresses  a 
safety  and  soundness  concern  that  is 
effectively  mooted  to  the  extent  that  the 
principal  and/or  interest  payments  on  a 
particular  loan  are  backed  by  the  full 
faith  and  credit  of  the  United  States.  As 
such,  the  Finance  Board  has  determined 
that  the  authorization  contained  in 
proposed  §935.9(a)(2)(i)(B)  is  consistent 
with  the  requirements  of  section  10(a)  of 
the  Bank  Act. 

Paragraph  (C)  of  proposed 
§935.9(a)(2)(i)  would  provide  that 
FHLBanks  may  also  accept  as  collateral 
securities  that  are  backed  by,  or 


represent  equity  interests  in.  pools  of 
loans  or  mortgages  that  are  insured  or 
guaranteed  by  the  United  States 
Government  or  its  agencies,  even  if  the 
investment  instrument  itself  is  not  so 
insured  or  guaranteed.  In  this  case,  the 
benefit  of  the  government  insurance  or 
guarantee  would  pass  through  to  the 
security  holders  and  serve  as  the 
functional  equivalent  of  a  guaranty  of, 
or  insurance  on,  the  security  itself 

Proposed  §935.9(a)(2)(ii)  parallels 
paragraph  (iii)  of  proposed  §  935.9(a)(1) 
in  that  it  would  permit  FHLBanks  to 
accept  as  collateral  shares  of  mutual 
funds  and  other  similar  investments  that 
represent  an  undivided  equity  interest 
in  pools  of  government  securities. 

D.  Eligible  Collateral  Held  by  a 
Qualifying  Investment  Subsidiary 

The  proposed  rule  would  redesignate 
paragraphs  (b)  through  (e)  of  existing 
§  935.9  as  paragraphs  (c)  through  (f)  and 
would  add  a  new  paragraph  (b)  to 
§935.9.  Proposed  §  935.9(b)  would 
permit  FHLBanks.  under  certain 
circumstances,  to  accept  as  collateral  for 
advances  assets  that  would  otherwise 
constitute  eligible  collateral  under 
§  §  935.9(a)(1)  or  (2).  but  that  are  held  by 
the  member's  qualifying  investment 
subsidiary,  as  opposed  to  the  member 
itself.  The  proposed  rule  would  add  a 
definition  of  the  term  "qualifying 
investment  subsidiary"  (QIS)  to  §935.1 
of  the  Advances  Regulation. 

A  QIS  would  include  any  business 
entity:  100  percent  of  the  voting  stock  of 
which  is  owned  and  controlled,  directly 
or  indirectly,  by  a  FHLBank  member; 
that  is  operated  for  the  sole  purpose  of 
holding  investment  or  real  estate  assets 
on  behalf  of  that  member;  and  that  holds 
only  cash  equivalents  and  assets  that  are 
eligible  to  secure  advances  under 

§§  935.9(a)(1)  and  (2)  of  the  Advances 
Regulation  {i.e.,  whole  residential 
mortgages,  high-quality  privately-issued 
MBS.  and  government  securities).  The 
term  is  intended  to  include  any  entity 
established  by  a  member,  to  reduce  its 
tax  burden  or  for  other  financial 
management  purposes,  as  a  passive 
repository-for  assets  that  the  member 
would  otherwise  hold  on  its  own 
balance  sheet.  Examples  of  entities  that 
might  qualify  as  a  QIS  include  a  Real 
Estate  Investment  Trust  (REIT) 
established  by  a  member  in  conformity 
with  the  requirements  of  the  Internal 
Revenue  Code  (IRC),  see  26  U.S.C.  856- 
68.  or  a  security  corporation  established 
under  Massachusetts  law,  see  Mass. 
Gen.  Laws  Ann.  ch.  63  section  38B,  or 
other  state  law. 

Under  the  proposed  definition,  a  QIS 
may  include  entities  that  are  wholly- 
owned  indirectly  by  a  member.  For 


example,  an  entity  that  is  wholly-owned 
by  a  holding  company  that  itself  is 
wholly-ovmed  by  the  member 
institution  may  qualify  as  a  QIS.  By 
requiring  100  percent  of  only  the  voting 
stock  of  a  QIS  to  be  controlled  by  a 
member,  the  proposed  rule  would 
permit  entities  having  non-voting 
preferred  shares  that  are  owned  by 
individuals  or  entities  other  than  the 
member  to  quahfy  as  a  QIS.  For 
example,  to  qualify  as  a  REIT  under  the 
IRC.  an  entity  must  be  beneficially 
ovraed  by  at  least  100  stockholders.  See 
26  U.S.C.  856(a)(5).  If  this  IRC 
requirement  is  implemented  through 
distribution  by  the  REIT  of  a  limited 
number  non-voting  preferred  shares  to 
persons  or  entities  other  than  the 
member,  that  distribution  would  not 
invalidate  the  entity's  status  as  a  QIS 
under  the  proposed  rule,  so  long  as  the 
member  owns  and  controls  all  of  the 
voting  stock  of  the  entity. 

While  the  Bank  Act  requires  that  a 
member  assume  a  primary  and 
unconditional  obligation  to  repay  all 
advances,  see  12  U.S.C.  1430(d).  and 
that  advances  be  fully  secured  by 
eligible  collateral,  see  id.  1430(a).  the 
Act  does  not  expressly  require  that  such 
collateral  be  pledged  by  the  member 
itself.  Section  10(f)  of  the  Bank  Act. 
which  addresses  priorities  of  FHLBank 
security  interests,  specifically  mentions, 
and  presumes  the  possible  existence  of, 
security  interests  granted  by  an 
"affiliate"  of  a  member.  See  id.  1430(f). 
A  wholly-owned  subsidiary  that  would 
qualify  as  a  QIS  under  the  proposed  rule 
clearly  would  be  an  "affiliate"  of  its 
member/parent,  even  under  the  most 
conservative  definition  of  that  term. 

Without  passing  upon  the  question  of 
whether  eligible  collateral  held  by  a 
third  party  may  be  used  in  all  cases  to 
secure  a  FHLBank  advance  to  a  member, 
the  Finance  Board  has  concluded  that 
such  collateral  held  by  a  QIS  of  a 
member  may  be  used  to  secure  an 
advance  to  that  member  where  the 
FHLBank's  legal  rights  and  privileges 
with  respect  to  such  collateral  are 
functionally  equivalent  in  all  material 
aspects  to  those  that  the  FHLBank 
would  possess  if  the  member  were  to 
pledge  the  same  collateral  on  its  own 
behalf.  This  conclusion  is  reflected  in 
§  935.9(b)(1)  of  the  proposed  rule,  which 
would  permit  FHLBanks  to  accept 
pledges  of  collateral  from  a  member's 
QIS  to  secure  advances  to  that  member 
if  these  criteria  are  met.  The  Finance 
Board  anticipates  that  this  will  be  a 
determination  that  will  need  to  be  made 
on  a  case-by-case  basis  after  careful  legal 
review  and  analysis  by  each  FHLBank 
that  decides  to  accept  such  collateral, 
taking  into  consideration  the  structure 
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of  the  transaction  and  the  law  of  the. 
state  that  governs  the  transaction. 

In  order  to  provide  guidance  as  to  the 
factors  that  a  FHLBank  must  consider  in 
determining  whether  this  general 
requirement  has  been  met,  the  Finance 
Boeu-d  has  set  forth  in  proposed 
§  935.9(b)(2)  four  "safe  harbor" 
requirements  which,  if  each  is  met  by 
the  FHLBank,  would  ensure  that  the 
FHLBank  is  in  compliance  with 
proposed  §  935.9(b)(1).  A  FHLBank 
would  not  need  to  meet  these  safe 
harbor  requirements  to  be  in  compliance 
with  proposed  §  935.9(b)  if  it  otherwise 
demonstrated  that  its  legal  rights  and 
privileges  with  respect  to  the  QlS-held 
collateral  are  functionally  equivalent  in 
all  material  aspects  to  those  that  the 
FHLBank  would  possess  if  the  member 
were  to  pledge  the  same  collateral  on  its 
own  behalf. 

To  meet  the  proposed  safe  harbor 
requirements,  the  FHLBank  first  must 
obtain  from  the  QIS  and  maintain,  as 
collateral  for  repayment  of  the  advance, 
a  legally  enforceable  security  interest  in 
assets  held  by  the  QIS  that  are  eligible 
collateral  under  §§  935.9(a)(1)  or  (2).  To 
determine  whether  such  a  pledge  is 
legally  enforceable,  a  FHLBank,  among 
other  things,  will  need  to  satisfy  itself 
that  the  QIS  has  the  legal  authority  to 
make  the  pledge  and  that  sufficient 
consideration  has  passed  between  the 
parties  to  make  the  pledge  enforceable 
as  a  matter  of  contract  law. 

Because  the  Bank  Act  requires  that 
each  advance  be  fully  secured,  see  id. 
1430(a),  a  guaranty  by  the  QIS  of  the 
member's  obligation,  backed  by  the 
eligible  assets  held  by  the  QIS,  would 
not  meet  the  requirements  of  the  Bank 
Act  or  the  proposed  rule,  as  the 
collateral  would  then  be  securing  the 
QIS's  secondary  obligation  and  not  the 
advance  itself.  However,  as  provided  by 
proposed  §  935.9(b)(2)(i),  where  the  QIS 
enters  into  a  surety  arrangement  under 
>vhich  it  assumes  a  primary  joint  and 
several  co-obligation  to  repay  the 
advance  made  to  the  member,  and  fully 
secures  this  primary  surety  obligation 
with  eligible  collateral,  such  collateral 
would  be  considered  as  securing  the 
advance  itself  as  required  by  the  statute. 

Second,  the  FHLBank  must  obtain 
from  the  QIS  a  legally  enforceable 
waiver  of  defenses,  that  the  QIS  might 
have  as  a  third  party  pledgor  that  would 
not  apply  to  a  party  pledging  collateral 
in  support  of  its  own  obligation.  For 
example,  under  section  3-605  of  the 
Uniform  Commercial  Code,  a  surety 
may  be  discharged  from  its  obligation  in 
Certain  cases  where  the  obligor  and 
obligee  have  modified  their  agreement 
without  the  knowledge  or  consent  of  the 
surety.  SeeU.C.C.  3-605  (1995). 


However,  the  surety  may  waive  this 
right  of  discharge  in  advance  "by 
general  language  indicating  that  parties 
waive  defenses  based  on  suretyship." 
See  id.  3-605(i). 

The  types  of  defenses  that  third 
parties  may  be  permitted  to  raise  would 
vary  depending  upon  the  structure  of 
the  transaction  in  question  and  the  law 
of  the  state  that  governs  the  transaction. 
The  possibility  that  the  QIS  may  be  able 
to  raise  such  a  defense,  even  if  remote 
in  a  practical  sense,  would  render  its 
pledge  of  collateral  materially  inferior  to 
a  pledge  made  directly  by  the  member. 
Again,  FHLBank  staff  would  need  to 
review  thoroughly  each  transaction,  as 
well  as  the  applicable  provisions  of  state 
law,  to  determine  the  types  of  defenses 
that  could  be  raised  by  the  QIS  and 
whether  these  defenses  could  be 
effectively  waived.  If  such  defenses 
could  not  be  waived,  the  transaction 
would  fail  to  meet  the  safe  harbor 
requirements.  However,  the  FHLBank 
still  might  be  able  to  comply  with  the 
general  requirements  of  §  935.9(b)(1)  by 
structuring  the  transaction  to  ensure 
that  a  scenario  that  might  give  rise  to 
any  such  defenses  could  not  occur. 

Third,  the  FHLBank  would  need  to 
take  such  precautions  as  are  necessary 
to  ensure  that  the  pledge  of  collateral  by 
the  QIS  would  be  neither  voidable 
under  the  fraudulent  conveyance 
provisions  of  applicable  state  and 
federal  bankruptcy  laws,  see  11  U.S.C. 
548,  nor  subject  to  the  claims  of  other 
creditors.  The  Finance  Board  anticipates 
that  both  components  of  this 
requirement  can  be  effectively 
addressed  through  contractual 
provisions.  For  example,  provisions 
prohibiting  the  QIS  from  pledging 
collateral  to  any  other  party,  or  from 
incurring  any  type  of  debt,  might  be 
sufficient  to  ensure  that  the  collateral 
could  not  be  subject  to  the  claims  of  any 
other  creditors.  Likewise,  provisions 
that  (1)  limit  the  amount  of  any  pledge 
of  collateral  to  a  fixed  percentage  (less 
than  100  percent)  of  the  fair  market 
value  of  the  collateral  and  require 
substitution  of  collateral  should  this  fair 
market  value  drop  below  a  certain 
threshold,  or  (2)  permit  the  FHLBank  to 
force  the  liquidation  of  the  QIS  when 
certain  criteria  are  met,  might  be 
sufficient  to  ensure  that  the  collateral 
transaction  could  not  be  voidable  under 
any  fraudulent  conveyance  provisions. 
Again,  the  FHLBank  would  need  to 
ensure  that  sufficient  consideration  has 
passed  between  the  parties  to  support 
the  pledge  of  collateral  by  the  QIS. 

Fourth  and  last,  in  order  to  qualify 
under  the  safe  harbor  provisions  of 
proposed  §  935.9(b)(2),  a  FHLBank 
would  need  to  obtain  from  its  member 


and  maintain  a  perfectible  security 
interest  in  stock  or  other  securities 
representing  the  member's  controlling 
equity  interest  in  its  QIS.  In  cases  where 
the  QIS  is  itself  owned  by  a  holding 
company  that  is  wholly-owned  by  the 
member,  the  voting  stock  of  both  the 
QIS  and  the  holding  company  would 
need  to  be  pledged  in  order  to  meet  this 
safe  harbor  requirement. 

Security  interests  obtained  and 
maintained  by  a  FHLBank  pursuant  to 
proposed  §  935.9(b)  would  be  entitled  to 
the  benefit  of  the  priority  lien  granted  to 
FHLBanks  under  section  10(f)  of  the 
Bank  Act,  which  applies  to  "any 
security  interest  granted  to  a  [FHLjBank 
by  any  member  of  a  [FHLjBank  or  any 
affiliate  of  any  such  member."  See  12 
U.S.C.  1430(f)- 

E.  Collateral  Verification 

Finally,  the  proposed  rule  would 
amend  §  935.11(b)  of  the  Finance 
Board's  Advances  Regulation,  which 
requires  that  each  FHLBank  regularly 
verify  the  existence  of  collateral 
securing  its  advances.  Existing 
§9.'35. 11(b)  requires  that  each  FHLBank 
establish  written  collateral  verification 
procedures  containing  standards  that 
are  "similar  to  those  established  by  the 
Auditing  Standards  Board  of  the 
American  Institute  of  Public 
Accountants"  (AICPA).  The  Finance 
Board  has  found  that  the  ambiguity  of 
this  reference  renders  it  effectively 
unenforceable.  The  proposed  rule, 
therefore,  eliminates  the  reference  to 
AICPA  standards  and  requires  merely 
that  the  FHLBanks  establish  "written 
procedures  and  standards"  for  collateral 
verification.  Under  this  provision,  the 
Finance  Board  will  be  able  to  evaluate 
each  FHLBank 's  procedures  and 
standards  taking  into  account  only  the 
relevant  safety  and  soundness 
considerations  that  apply  to  that 
FHLBank  without  reference  to  the 
AICPA,  or  any  other  external,  standards. 

in.  Regulatory  Flexibility  Act 

The  proposed  rule  applies  only  to  the 
FHLBanks.  which  do  not  come  within 
the  meaning  of  "small  business,"  as 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  See  5  U.S.C.  601('6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA.  5  U.S.C.  605(b).  the  Finance  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Pari  935 

Credit.  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 
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Accordingly,  the  Finance  Board 
proposes  to  amend  12  CFR  part  935  as 
follows; 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426.  1429.  1430.  1430b  and 
1431. 

Subpart  A— Advances  to  Memt)ers 

2.  Amend  §  935.1  by  revising  the 
definition  of  "Mortgage-backed 
security"  and  adding  the  definition  of 
"Qualifying  investment  subsidiary"  to 
read  as  follows: 

§935.1     Definitions. 

•         •         •         «         « 

Mortgage-backed  security  means: 

(1)  An  equity  security  representing  an 
ownership  interest  in: 

(i)  Fully  disbursed,  whole  first 
mortgage  loans  on  improved  residential 
real  property;  or 

(ii)  Mortgage  pass-through  or 
participation  seciu-ities  which  are 
themselves  backed  entirely  by  fully 
disbursed,  whole  first  mortgage  loans  on 
improved  residential  real  property;  or 

(2)  An  obligation,  bond,  or  other  debt 
security  backed  entirely  by  the  assets 
described  in  paragraph  (1)  (i)  or  (ii)  of 
this  definition. 

*         •         *         »         • 

Qualifying  Investment  Subsidiary 
means  a  business  entity,  including, 
vkfithout  limitation,  a  Real  Estate 
Investment  Trust  (REIT)  or  a  state 
security  corporation: 

(1)  100  percent  of  the  voting  stock  of 
which  is  ovmed  and  controlled,  directly 
or  indirectly,  by  a  member; 

(2)  That  is  operated  for  the  sole 
purpose  of  holding  investment  or  real 
estate  assets  on  behalf  of  that  member; 
and 

(3)  That  holds  only  cash  equivalents 
and  assets  that  are  eligible  to  secure 
advances  to  members  under 

§  935.9(a)(1)  or  (a)(2)  of  this  part. 
*        *        •        »        » 

3.  Amend  §935.9  as  follows: 
a.. Add  to  the  headings  of  paragraphs 
(b),  (c)  and  (e)  the  word  "advances" 
preceding  the  word  "collateral"; 

b.  Redesignate  paragraphs  (b)  through 
(e)  as  paragraphs  (c)  through  (f);  and 

c.  Revise  paragraph  (a)  and  add 
paragraph  (b)  as  follows: 

§935.9    Collateral. 

(a)  Eligible  security  for  advances.  At 
the  time  of  origination  or  renewal  of  an 
advance,  each  Bank  shall  obtain,  and 
thereafter  maintain,  a  security  interest 
in  collateral  that  meets  the  requirements 


of  one  or  more  of  the  following 
categories: 

{Ij  Mortgage  loans  and  privately 
issued  securities,  (i)  Fully  disbursed, 
whole  first  mortgage  loans  on  improved 
residential  real  property  not  more  than 
90  days  dehnquent; 

(ii)  Privately  issued  mortgage-backed 
securities,  excluding  the  following: 

(A)  Securities  which  represent  a  share 
of  only  the  interest  payments  or  only  the 
principal  payments  from  the  underlying 
mortgage  loans; 

(B)  Securities  which  represent  a 
subordinate  interest  in  the  cash  flows 
from  the  underlying  mortgage  loans; 

(C)  Securities  which  represent  an 
interest  in  any  residual  payments  from 
the  underlying  pool  of  mortgage  loans; 
or 

(D)  Such  other  high-risk  securities  as 
the  Board  in  its  discretion  may 
determine;  or 

(iii)  Any  security  the  ownership  of 
which  represents  an  undivided  equity 
interest  in  underlying  assets,  all  of 
which  qualify  as  eligible  collateral 
under  paragraphs  (a)(l)(i)  or  (ii)  of  this 
section. 

(2)  Agency  securities,  (i)  Securities 
issued,  insured,  or  guaranteed  by  the 
United  States  Government,  or  any 
agency  thereof,  including  without 
limitation: 

(A)  Mortgage-backed  securities,  as 
defined  in  §  935.1  of  this  part,  issued  or 
guaranteed  by  the  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Association,  or  any  other  agency  of  the 
United  States  Government;  and 

(B)  Mortgages  or  other  loans, 
regardless  of  delinquency  status,  to  the 
extent  that  such  mortgage  or  loan  is 
insured  or  guaranteed  by  the  United 
States  or  any  agency  thereof,  or 
otherwise  is  backed  by  the  hill  faith  and 
credit  of  the  United  States;  or 

(C)  Securities  backed  by,  or 
representing  an  equity  interest  in, 
mortgages  or  other  loans  referred  to  in 
paragraph  (a)(2)(i)(B)  of  this  section;  or 

(ii)  Any  security  the  ownership  of 
which  represents  an  undivided  equity 
interest  in  underlying  assets,  all  of 
which  qualify  as  eligible  collateral 
under  paragraph  (a)(2)(i)  of  this  section. 

(3)  Deposits.  Deposits  in  a  Bank. 

(4)  Other  collateral,  (i)  Except  as 
provided  in  paragraph  (a)(4)(iii)  of  this 
section,  other  real  estate-related 
collateral  acceptable  to  the  Bank  if: 

(A)  Such  collateral  has  a  readily 
ascertainable  value;  and 

(B)  The  Bank  can  perfect  a  security 
interest  in  such  collateral. 

(ii)  Ehgible  other  real  estate-related 
collateral  may  include,  but  is  not 
limited  to: 


(A)  Privately  issued  mortgage-backed 
securities  not  otherwrise  eligible  under 
paragraph  (a)(i)(ii)  of  this  section; 

(B)  Second  mortgage  loans,  including 
home  equity  loans; 

(C)  Commercial  real  estate  loans;  and 

(D)  Mortgage  loan  participations, 
(iii)  A  Bank  shall  not  permit  the 

aggregate  amount  of  outstanding 
advances  to  any  one  member,  secured 
by  such  other  real  estate-related 
collateral,  to  exceed  30  percent  of  such 
member's  capital,  as  calculated 
according  to  GAAP,  at  the  time  the 
advance  is  issued  or  renewed. 

(b)  Eligible  advances  collateral  held 
by  investment  subsidiaries.  (1)  General 
rule.  Assets  held  by  a  member's 
Qualifying  Investment  Subsidiary  that 
are  eligible  to  secure  advances  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
may  be  used  to  secure  advances  to  that 
member  if  the  Bank  obtains  and 
maintains  a  security  interest  pursuant  to 
which  the  Bank's  legal  rights  and 
privileges  with  respect  to  such  assets  are 
functionally  equivalent  in  all  material 
aspects  to  those  that  the  Bank  would 
possess  if  the  member  were  to  pledge 
eligible  collateral  directly; 

(2)  Safe  harbor  provision.  A  Bank's 
legal  rights  and  privileges  with  respect 
to  eligible  assets  held  by  a  Qualifying 
Investment  Subsidiary  will  be  deemed 
to  be  functionally  equivalent  in  all   ' 
material  aspects  to  those  that  the  Bank 
would  possess  if  the  member  were  to 
pledge  eligible  collateral  directly  if: 

(i)  The  Bank  obtains  from  the 
Qualifying  Investment  Subsidiary,  and 
maintains,  a  perfectible  and  legally 
enforceable  security  interest  in 
collateral  eligible  to  secure  advances 
under  paragraphs  (a)(1)  or  (a)(2)  of  this 
section  either: 

(A)  To  secure  the  member's  obligation 
to  repay  advances;  or 

(B)  To  secure  a  surety  agreement 
under  which  the  Qualifying  Investment 
Subsidiary  has  assumed,  along  with  the 
member,  a  primary  obligation  to  repay 
advances  made  to  the  member; 

(ii)  The  Bank  obtains  from  the 
Qualifying  Investment  Subsidiary  a 
legally  enforceable  waiver  of  any 
defenses  that  the  Subsidiary  may  have 
as  a  pledgor  of  collateral  on  behalf  of  a 
third  party,  or  as  a  surety,  as 
appropriate; 

(iii)  The  Bank  takes  such  precautions 
as  are  necessary  to  ensure  that  the 
pledge  of  collateral  by  the  Quafifying 
Investment  Subsidiary  will  be  neither 
voidable  under  the  fraudulent 
conveyance  provisions  of  applicable 
federal  and  state  bankruptcy  laws,  nor 
subject  to  the  claims  of  other  creditors; 
and 
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(iv)  The  Bank  obtains  from  the 
member,  and  maintains,  a  perfectible 
security  interest  in  securities 
representing  the  member's  equity 
interest  in  its  Qualifying  Investment 
Subsidieiry. 
***** 

4.  Amend  §935.11  by  revising 
paragraph  (b)  to  read  as  follows: 

§  935.1 1    Pledged  collateral;  verification. 

***** 

(b)  Collateral  verification.  Each  Bank 
shall  establish  written  procedures  and 
standards  for  verifying  the  existence  of 
collateral  securing  the  Bank's  advances, 
and  shall  regularly  verify  the  existence 
of  the  collateral  securing  its  advances  in 
accordance  with  such  procedures  and 
standards. 

Dated:  December  2,  1998. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
'Chairman. 
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SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  Jetstream  Model  3101 
airplanes  that  have  a  certain  wheel 
assembly  incorporated  and  all  Jetstream 
Model  3201  airplanes  that  are  equipped 
with  Dunlop  AH54450  brake  units.  The 
proposed  AD  would  require  inspecting 
the  main  landing  gear  brake  units  for 
correct  setting  of  the  wear  indicator 
pins,  and  re-setting  the  pins  if  incorrect. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  main  landing  gear  brakes 
because  the  wear  indicator  pins  present 
a  false  indication  of  the  remaining  wear 
of  the  brake  units,  which  could  result  in 


loss  of  control  of  the  airplane  during 
takeoff,  landing,  or  taxi  operations. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-76- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-76-AD."  The 


postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-76-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  British 
Aerospace  Jetstream  Model  3101 
airplanes  that  have  Jetstream  Kit 
JK12097  or  Jetstream  Service  Bulletin 
32-JK12097  incorporated  and  all 
Jetstream  Model  3201  airplanes  that  are 
equipped  with  Dunlop  AH54450  main 
landing  gear  brake  units.  Kit  JK12097 
and  Service  Bulletin  32-JK12097 
include  the  procedures  necessary  to 
indbrporate  J3200  series  wheels  with  12- 
ply  rated  tires  and  brakes  for  Jetstream 
Model  3101  airplanes. 

The  CAA  reports  an  incident  of  a 
totally  worn  brake  unit  heat  pack  found 
during  a  routine  inspection  on  one  of 
the  affected  airplanes.  The  wear 
indicator  pins  showed  0.1  inch  of  wear 
remaining.  Further  investigation 
revealed  that  these  pins  were  incorrectly 
set. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  result  in  failure  of 
the  main  landing  gear  brakes  vdth 
possible  loss  of  control  of  the  airplane 
during  takeoff,  landing,  or  taxi 
operations. 

Relevant  Service  information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  32-A- 
JA980540,  ORIGINAL  ISSUE:  July  6, 
1998,  which  specifies  procedures  for 
inspecting  the  main  landing  gear  brake 
units  for  correct  setting  of  the  wear 
indicator  pins,  and  re-setting  the  pins  if 
incorrect. 

The  CAA  classified  this  service 
buUetin  as  mandatory  and  issued  British 
AD  003-07-98.  dated  July  13,  1998,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
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agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Jetstream  Models  3101  and  3201 
airplanes  of  the  same  type  design  that 
are  registered  in  the  United  States,  the 
FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  inspecting 
the  main  landing  gear  brake  units  for 
correct  setting  of  the  wear  indicator 
pins,  and  re-setting  the  pins  if  incorrect. 
Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  British  Aerospace  Jetstream  Alert 
Service  Bulletin  32-A-JA980540. 
ORIGINAL  ISSUE:  July  6,  1998. 

Compliance  Time  of  This  AD 

Although  failure  of  the  main  landing 
gear  brakes  would  only  be  unsafe  while 
the  airplane  was  in  operation,  the  cause 
of  this  condition  is  not  a  result  of  the 
number  of  times  the  airplane  is 
operated.  The  chance  of  the  brake  wear 
pin  being  incorrectly  set  is  the  same  for 
an  airplane  writh  10  hours  time-in- 
service  (TIS)  as  it  would  be  for  an 
airplane  with  1,000  hours  TIS.  For  this 
reason,  the  FAA  has  proposed  a 
compliance  based  on  calendar  time  in 
order  to  assure  that  the  unsafe  condition 
is  addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  296  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  workhoiu^  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $53,280,  or  $180  per 
airplane. 

The  FAA  has  no  way  of  determining 
the  number  of  wear  indicator  pins  that 
would  be  found  incorrectly  set,  and 
would  require  re-setting.  Therefore,  the 
above  figiu^s  only  represent  the 
inspection  costs  of  the  proposed  AD. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace:  Docket  No.  98-CE-76- 
AD. 

Applicability:  The  following  aircraft, 
certificated  in  any  category: 

—Jetstream  Model  3101  airplanes,  all  serial 
numbers,  that  have  Jetstream  Kit  JK12097 
or  Jetstream  Service  Bulletin  32-JK12097 
incorporated;  and 

—Jetstream  Model  3201  airplanes,  all  serial 
numbers,  that  are  equipped  with  Dunlop 
AH54450  brake  units. 
Note  1:  Jetstream  Kit  JK12097  and 

Jetstream  Service  Bulletin  32-JK12097 

include  the  procedures  necessary  to 


incorporate  J320O  series  wheels  with  12-ply 
rated  tires  and  brakes  for  Jetstream  Model 
3101  airplanes. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  main  landing  gear 
brakes  because  the  wear  indicator  pins 
present  a  false  indication  of  the  remaining 
wear  of  the  brake  units,  which  could  result 
in  loss  of  control  of  the  airplane  during 
takeoff,  landing,  or  taxi  operations, 
accomplish  the  following; 

(a)  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD,  inspect  the  main 
landing  gear  brake  units  for  correct  setting  of 
the  wear  indicator  pins,  in  accordance  with 
the  instructions  in  PART  2  of  British 
Aerospace  Jetstream  Alert  Service  Bulletin 
32-A-JA980540,  ORIGINAL  ISSUE:  July  6, 
1998.  Prior  to  further  flight,  re-set  the  pins  if 
the  existing  setting  is  incorrect,  in 
accordance  with  the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  Dunlop  AH54450  brake 
units  on  any  Jetstream  Model  3201  airplane 
or  incorporate  Jetstream  Kit  JK12097  and 
Jetstream  Service  Bulletin  32-JK12097  on 
any  JetsU^am  3101  airplane,  unless  the 
inspection  and  [xjssible  follow-up 
requirements  of  paragraph  (a)  of  this  AD  have 
been  accomplished  on  the  parts. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  British  Aerospace  Jetstream  Alert 
Service  Bulletin  32-A-JA980540,  ORIGINAL 
ISSUE:  July  6,  1998,  should  be  directed  to 


British  Aeros 
Prestwick  Int 
KA9  2RW,  Sc 
479888;  facsii 
service  inforr 
FAA,  Central 
Counsel,  Roo 
Kansas  City,  I 

Note  4:  The 
in  British  AD 
1998. 

Issued  in  K 
December  1, 
James  E.  Jack 
Acting  Manai 
Aircraft  Certi 
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'  be  issued  in 
7  and  21.199 
ions  (14  CFR 
le  airplane  to 
nts  of  this  AD 


British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-07-98,  dated  July  13. 
1998. 

Issued  in  Kansas  City,  Missouri,  on 
December  1, 1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-32475  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-92-AD] 

R1N2120-AA64 

Airworthiness  Directives;  British 
Aerospace  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101 
and  3201  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

[NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  HP137  Mkl,  Jetstream  series 
200,  and  Jetstream  Models  3101  and 
3201  airplanes.  The  proposed  AD  would 
require  inspecting  the  elevator  bias 
spring  assembly  for  correct  installation 
and  to  assure  that  the  correctly 
manufactured  bias  spring  is  installed. 
The  proposed  AD  would  also  require 
replacing  any  incorrectly  manufactured 
bias  spring  and  reworking  any 
incorrectly  installed  bias  spring 
assembly,  inspecting  the  link  assembly 
for  distortion  or  damage,  and  replacing 
any  distorted  and/or  damaged  parts.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
bearings  in  the  elevator  down  bias 
spring  assembly  caused  by  the 
installation  of  an  incorrectly 
manufactured  bias  spring  or  damage  or 
distortion  to  the  assembly,  which  could 
result  in  reduced  or  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1999. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-92- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  fi-om 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vdll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vdll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  ihis 
NPRM  by  submitting  a  request  to  the 


FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-92-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  British 
Aerospace  HP137  Mkl,  Jetstream  series 
200,  and  Jetstream  Models  3101  and 
3201  airplanes.  The  CAA  reports  that  a 
link  at  a  bearing  that  connects  the 
elevator  bias  assembly  spring  to  the 
elevator  quadrant  detached  on  three  of 
the  affected  airplanes.  This  spring 
provides  an  additional  feel  force  when 
the  pilot  moves  the  elevators  to  the 
aircraft  nose-up  position.  The  force  is 
effective  to  the  pilot  when  the  airspeed 
of  the  airplane  is  low  and  the  power  is 
high. 

Further  investigation  revealed  that  an 
incorrectly  manufactured  bias  spring 
was  installed  in  each  instance.  The 
bearing  that  connects  the  spring  is 
deigned  to  accommodate  a  limited 
amount  of  twist  force.  The  incorrectly 
manufactured  bias  spring  provided  too 
much  twist  force  on  the  bearings  due  to 
an  incorrect  orientation  of  the  spring 
hook  ends. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  failure  of  the  bearings  in  the 
elevator  down  bias  spring  with  possible 
reduced  or  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  27-A- 
JA980606,  Original  Issue:  July  6,  1998, 
Revision  1:  July  31,  1998,  which 
includes  procedures  for  the  following: 

— inspecting  the  elevator  bias  spring 

assembly  for  correct  installation  and 

to  assure  that  the  correctly 

manufactured  bias  spring  is  installed; 
— replacing  any  incorrectly 

laanufactured  bias  spring  and 

reworking  any  incorrectly  installed 

bias  spring  assembly; 
— inspecting  the  link  assembly  for 

distortion  or  damage;  and 
— replacing  any  distorted  and/or 

damaged  parts. 

The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  is  the  same  in  the  United 
Kingdom  as  the  FAA  issuing  an  AD  in 
the  United  States. 
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The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
HP137  Mkl,  Jetstream  series  200,  and 
Jetstream  Models  3101  and  3201 
airplanes  of  the  same  type  design  that 
are  registered  in  the  United  States,  the 
FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  inspecting 
the  elevator  bias  spring  assembly  for 
correct  installation  and  to  assure  that 
the  correctly  manufactured  bias  spring 
is  installed.  The  proposed  AD  would 
also  require  replacing  any  incorrectly 
manufactured  bias  spring  and  reworking 
any  incorrectly  installed  bias  spring 
assembly,  inspecting  the  link  assembly 
for  distortion  or  damage,  and  replacing 
any  distorted  and/ or  damaged  parts 

Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  Jetstream  Alert  Service  Bulletin  27- 
A-JA980606,  Original  Issue:  July  6, 
1998,  Revision  1:  July  31,  1998. 

Cost  Impact 

The  FAA  estimates  that  350  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $40  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $35,000,  or  $100  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a- 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace:  Docket  No.  98-CE-92- 
AD. 

Applicability:  HP137  Mkl,  Jetstream  Series 
200,  and  Jetstream  Models  3101  and  3201 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  bearings  in  the 
elevator  down  bias  spring  assembly  caused 
by  the  installation  of  an  incorrectly 
manufactured  bias  spring  or  damage  or 
distortion  to  the  assembly,  which  could 
result  in  reduced  or  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
inspect  the  elevator  bias  spring  assembly 
assembly  for  correct  installation  and  to 
assure  that  the  correctly  manufactured  bias 
spring  is  installed,  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Alert  Service  Bulletin 
27-A-JA980606,  Original  Issue;  July  6,  1998, 
Revision  1:  July  31,  1998. 

(b)  If  an  incorrectly  manufactured  bias 
spring  is  installed  or  the  elevator  bias  spring 
assembly  is  incorrectly  installed,  prior  to 
further  flight,  accomplish  the  following  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  Alert 
Service  Bulletin  27-A-JA980606,  Original 
Issue:  July  6,  1998.  Revision  1:  July  31,  1998. 

(1)  Rework  any  incorrectly  installed  bias 
spring  assembly; 

(2)  Replace  any  incorrectly  manufactured 
bias  spring;  and 

(3)  Inspect  the  link  assembly  for  distortion 
or  damage,  and  replace  any  distorted  and/or 
damaged  parts. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  Aircraft  Certification  Service. 
1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane  Directorate 

(e)  Questions  or  technical  information 
related  to  British  Aerospace  Jetstream  Alert 
Service  Bulletin  27-A-JA980606,  Original 
Issue:  July  6,  1998.  Revision  1:  July  31,  1998, 
should  be  directed  to  British  Aerospace 
Regional  Aircraft,  Prestwick  International 
Airport,  Ayrshire,  KA9  2RW.  Scotland; 
telephone:  (01292)  479888;  facsimile:  (01292) 
479703.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  Jetstream  Alert  Service 
Bulletin  27-A-JA980606,  Original  Issue:  July 
6,  1998,  Revision  1:  July  31,  1998.  This 
service  bulletin  is  classified  as  mandatory  by 
the  United  Kingdom  Civil  Aviation  Authority 
(CAA). 


Issued  in  I 
iOecember  1 , 
James  E.  JacI 

Acting  Mana 
Aircraft  Cert 
[FR  Doc.  98- 
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Issued  in  Kansas  City,  Missouri,  on 
December  1,  1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-32474  Filed  12-7-98;  8:45  am) 
[BILLING  CODE  4«1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  98-CE-81-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  3201 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  British 
Aerospace  Jetstream  Model  3201 
airplanes.  The  proposed  AD  would 
require  replacing  the  nose  landing  gear 
downlock  actuator,  the  flap  actuator,  the 
steering  selector  valve,  the  hydraulic 
reservoir,  and  the  emergency  selector 
valve.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
internal  corrosion  of  the  hydraulic 
components  on  airplanes  where  these 
components  were  exposed  to  water 
contamination,  which  could  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

OATES:  Comments  must  be  received  on 
or  before  January  11, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-91- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire.  KA9  2RW,  Scotland: 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  tc 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-91-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-91-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  British 
Aerospace  Jetstream  Model  3201 
airplanes.  The  CAA  reports  incidents  of 
hydraulic  components  having 
significant  internal  corrosion. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  result  in  loss  of 
hydraulic  power  with  consequent 


reduced  or  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  29-A- 
JA  970940,  Original  Issue:  February  4, 
1998,  which  specifies  replacing  the 
following  critical  components  of  the 
hydraulic  system  in  accordance  with  the 
applicable  maintenance  manual: 
— the  nose  landing  gear  downlock 

actuator; 
— the  flap  actuator; 
— the  steering  selector  valve; 
— the  hydraulic  reservoir;  and 
— tne  emergency  selector  valve. 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  001-02-98,  not  dated,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

the  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Jetstream  Model  3201  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
replacing  the  nose  landing  gear 
downlock  actuator,  the  flap  actuator,  the 
steering  selector  valve,  the  hydraufic 
reservoir,  and  the  emergency  selector 
valve.  Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  the  applicable  maintenance 
manual,  as  specified  in  Jetstream  Alert 
Service  Bulletin  29-A-JA  970940. 
Original  Issue:  February  4, 1998. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  33  workhours  per 
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airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  to 
accomplish  the  replacements  cost 
approximately  $46,636.  (Overhauled  or 
repaired  parts  are  available  from  the 
agencies  of  equipment  manufacturers  or 
from  the  aircraft  manufacturer's  agency). 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $437,544,  or 
$48,616  per  airplane. 

Compliance  Time  of  the  Proposed  AD 

The  cemphance  time  of  the  proposed 
AD  is  presented  in  both  calendar  time 
and  hours  time-in-service  (TIS). 
Corrosion  could  occur  on  the  hydraulic 
system  components  and  then  either 
continue  to  deteriorate  the  part  over 
time  regardless  of  airplane  operation  or 
develop  into  stress  cracks  over  time 
based  on  airplane  operation.  In  order  to 
assure  that  this  condition  does  not  go 
undetected,  a  compliance  time  of 
specific  hours  TIS  and  calendar  time  is 
proposed. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  vnll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace:  Docket  No.  9&-CE-91- 
AD. 

Applicability:  Jetstream  Model  3201 
airplanes,  constructor  numbers  841,  842,  844 
through  848,  851.  853  through  855,  857,  859 
through  862,  and  864;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  whichever  of  the 
following  occurs  later,  unless  already 
accomplished: 

1.  Upon  accumulating  8,000  landings  on 
the  airplane  or  within  5  years  since  the  last 
time  the  hydraulic  system  components  were 
replaced  (see  paragraph  (a)  of  this  AD  for 
listing  of  components),  whichever  occurs 
first;  or 

2.  Within  the  next  12  calendar  months  after 
the  effective  date  of  this  AD. 

Note  2:  If  the  number  of  landings  is 
unknown,  hours  time-in-service  (TIS)  may  be 
used  by  dividing  8,000  by  0.75.  If  hours  TIS 
are  utilized  to  calculate  the  number  of 
landings,  this  would  calculate  the  8,000 
landings  compliance  time  to  10,667  hours 
TIS. 

To  prevent  internal  corrosion  of  the 
hydraulic  components  on  airplanes  where 
these  components  were  exposed  to  water 
contamination,  which  could  result  in 
reduced  or  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Replace  the  following  critical 
components  of  the  hydraulic  system,  in 
accordance  with  the  applicable  maintenance 
manual,  as  specified  in  Jetstream  Alert 
Service  Bulletin  29-A-JA  970940,  Original 
Issue:  February  4,  1998: 

(1)  the  nose  landing  gear  dtjwnlock 
actuator: 

(2)  the  flap  actuator; 

(3)  the  steering  selector  valve; 

(4)  the  hydraulic  reservoir;  and 

(5)  the  emergency  selector  valve. 


Note  3:  The  FAA  highly  recommends 
replacing  the  hydraulic  fluid  while  these 
system  components  are  being  replaced,  as 
specified  in  Jetstream  Alert  Service  Bulletin 
29-A-JA  970940,  Original  Issue:  February  4, 
1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  Aircraft  Certification  Service. 
1201  Walnut,  suite  900.  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  British  Aerospace  Jetstream  Alert 
Service  Bulletin  29-A-JA  970940,  Original 
Issue:  February  4, 1998,  should  be  directed 
to  British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland:  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  AD  001-02-98,  not  dated. 

Issued  in  Kansas  City,  Missouri,  on 
December  1,  1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  98-32471  Filed  12-7-98;  8:45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-209446-82] 
RIN  1545-nAT52 

Pass  Through  of  Items  of  an  S 
Corporation  to  its  Shareholders; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemeiking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  pass  through  of  items  of  an  S 


FOR  FURTHER 
Michael  L.  S 
Unit,  Assists 
(Corporate), 
free  number] 


DEPARTME 
National  Pa 
36  CFR  Part 

RIN  1024-AC 


agency:  Nal 
ACTION:  Proj 
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corporation  to  its  shareholders,  the 
adjustments  to  the  basis  of  stock  of  the 
shareholders,  and  the  treatment  of 
distributions  by  an  S  corporation. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  December  15, 
1998,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Tuesday,  August 
18,  1998  (63  FR  44181),  announced  that 
a  public  hearing  was  scheduled  for 
Tuesday,  December  15,  1998,  at  10  a.m., 
in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  1366,  1367 
and  1368  of  the  Internal  Revenue  Code. 
The  public  comment  period  for  these 
proposed  regulations  expired  on 
Monday  November  16,  1998. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  December  2,  1998,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
Tuesday,  December  15,  1998,  is 
cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  98-32467  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  59 
RIN  1024-AC68 

Land  and  Water  Conservation  Fund 
Program  ot  Assistance  to  States:  Post 
Completion  Compliance 
Responsibilities 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
modify  Land  and  Water  Conservation 
Fund  (L&WCF)  post-completion 
requirements  by  clarifying  the  state 
planning  prerequisite  for  conversion 
approval,  allowing  the  recipients  of  a 
L&WCF  grant  to  use  non-recreation  land 
they  currently  own,  or  non-recreation 


land  that  is  transferred  from  one  public 
agency  to  another  without  payment,  to 
satisfy  the  replacement  requirement 
when  land  acquired  with  L&WCF 
assistance  is  proposed  for  conversion  to 
other  than  public  outdoor  recreation 
uses,  assuming  all  other  eligibility 
criteria  are  met,  eliminating  the 
requirement  that  the  National  Park 
Service  be  notified  of  all  instances  of 
obsolescence  and  facility  use  changes, 
and  establishing  standards  for  resolving 
premature  conversions  to  ensure  their 
timely  resolution.  These  changes  are 
necessary  to  implement  the 
recommendations  of  the  park  protection 
and  stewardship  task  force  which  was 
established  by  die  NFS  to  reengineer  the 
post-completion  compliance  functions 
of  the  program  and  to  address  the 
recommendations  of  the  Department  of 
the  Interior's  Office  of  Inspector 
General. 

DATES:  Written  comments  will  be 
accepted  until  February  8,  1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  Chief,  Recreation  Programs  Division, 
National  Park  Service,  Department  of 
the  Interior,  1849  "C"  St.,  NW.,  Room 
3624,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Strum  (202-565-1129)  or  Mr. 
Kenneth  R.  Compton  (202-565-1140). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  6(f)(3)  of  the  L&WCF  Act  of 
1965  stipulates  that  changes  in  use  to 
other  than  public  outdoor  recreation  at 
assisted  sites  may  only  be  made  with 
the  approval  of  the  Secretary  of  the 
Interior  if  such  a  conversion  is  in  accord 
with  the  Statewide  Comprehensive 
Outdoor  Recreation  Plan  (SCORP)  and 
only  if  a  converted  property  is  replaced 
by  substitute  property  of  at  least  equal 
fair  market  value  and  of  reasonably 
equivalent  location  and  usefulness.  On 
September  25,  1986,  NPS  published  a 
final  rule  describing  the  post- 
completion  compliance  responsibilities 
for  recipients  of  grants  under  the 
L&WCF  grant-in-aid  program.  The 
regulations  were  subsequently  amended 
on  June  15, 1987  (52  FR  22747),  to 
implement  section  303  of  the 
Emergency  Wetlands  Resources  Act  of 
1986  which  clarifies  the  equivalent 
usefulness  criterion.  The  conversion 
requirements  are  codified  at  36  CFR 
59.3. 

As  part  of  the  Vice  President's 
National  Performance  Review,  NPS 
established  a  park  protection  and 
stewardship  task  force  to  examine  how 
local.  State,  and  Federal  governments 
could  work  together  to  better  protect-the 
public  recreation  estate  created  by 


L&WCF  grant-in-aid  program  from  the 
twin  challenges  of  increasing 
development  and  shrinking  manpower 
and  financial  resources  at  all  levels  of 
government.  The  goal  of  the  task  force 
members  was  to  simplify  and  streamline 
the  conversion  review  and  approval 
process  in  36  CFR  part  59  without 
compromising  the  integrity  of  the 
recreation  estate  established  through  the 
L&WCF  State  grant  program.  The  task 
force  report,  "Protecting  the  Legacy," 
issued  in  November  1996,  included 
several  recommendations  which  will 
lighten  the  burden  of  the  56  States  and 
Territories,  the  primary  recipients  of 
L&WCF  grant  assistance,  as  well  as 
thousands  of  pass-through  recipients  at 
the  local  level.  Some  recommendations 
can  be  implemented  administratively. 
However,  three  of  the  recommendations 
require  revisions  or  amendments  to  the 
published  regulations.  This  rulemaking 
is  also  being  used  to  clarify  language  in 
the  preamble  to  the  1986  rulemaking 
regarding  the  role  of  the  SCORP  in  the 
conversion  review  and  approval 
process. 

Every  State  must  have  a  SCORP 
which  has  been  reviewed  and  accepted 
by  NPS  before  it  can  apply  for  and 
receive  grants  under  the  L&WCF 
program.  In  addition,  the  prerequisites 
for  conversion  approval  found  in 
§  59.3(b)  include  the  requirement  that  a 
conversion  and  substitution  must  be  in 
accord  with  the  then-existing  SCORP  or 
equivalent  recreation  plans.  In  the 
discussion  of  public  comments  found  in 
the  preamble  to  the  1986  final  rule  (51 
FR  34182).  equivalent  recreation  plans 
are  described  as  whatever  planning 
effort  exists  after  program  funding  ends 
which  most  closely  compares  with  that 
of  the  SCORP  and  which  the  State 
would  maintain  at  the  impetus  of  State 
law  or  for  some  other  appropriate 
reason.  It  is  possible  that  this  language 
could  be  misinterpreted  to  preclude  any 
conversion  request  unless  justified  by  a 
single  plan,  statewide  in  scope  and 
maintained  by  the  State.  The  intent  of 
the  equivalent  recreation  plans  language 
was  to  give  the  States  and  local  project 
sponsors  the  flexibility  to  pursue 
legitimate  conversion  requests  in  the 
absence  of  a  formal  SCORP  as  long  as 
a  suitable  plaiming  alternative  was 
available — whether  a  recreation  plan 
developed  by  a  State  as  part  of  its  own 
comprehensive  planning  efforts  or  any 
local  or  regional  plan(s)  acceptable  to 
the  State  for  the  purpose  of  complying 
with  section  6(f)(3).  Such  a  plan  may  be 
considered  as  equivalent  and  could 
serve  in  lieu  of  an  official  SCORP  to 
support  (or  reject)  a  conversion  request 
but  only  if  it  has  been  formulated  with 
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benefit  of  public  input  and  the  existing 
SCORP  has  expired  and  L&WCF  grant 
hinding  has  ceased. 

Subsection  59.3(b)(4)(iv)  of  the 
regulation  prohibits  land  which  is 
currently  in  public  ownership  from 
being  used  as  replacement  for  land 
acquired  as  part  of  a  L&WCF  project. 
This  prohibition  includes  land  acquired 
from  another  public  agency  unless  the 
selling  agency  is  required  by  law  to 
receive  payment  for  the  land. 

Before  1982,  program  policy  dictated 
that  replacement  real  property  must  be 
newly  acquired  land  and  meet  the 
standards  for  new  acquisition  projects. 
Therefore,  replacement  property  could 
not  be  rededicated  publicly  owned 
lands  regardless  of  whether  the  original 
project  was  for  the  acquisition  of  land 
or  the  development  of  facilities. 
However,  in  January  1982,  NFS 
implemented  a  policy  change  which 
permitted  rededicated  public  land  not 
currently  used  or  dedicated  to  public 
recreation/conservation,  to  be  used  as 
replacement  land  when  a  section  6(f)(3) 
conversion  occurs  within  the 
boundaries  of  a  L&WCF-assisted 
development  project. 

The  task  force  concluded  that  this 
policy  could  apply  equally  well  to 
acquisition  projects,  that  there  would  be 
no  diminution  of  the  recreation  estate  if 
project  sponsors  were  allowed  to  use 
non-recreation  land  it  currently  owtis 
(or  nonrecreation  land  that  is  transferred 
from  one  public  agency  to  another 
without  payment)  to  satisfy  the 
replacement  requirement  on  acquisition 
projects.  Since  public  recreation  is  being 
protected  in  perpetuity,  the  other 
requirements  of  the  LAWCF  Act  must 
still  be  met  and  the  approval  of  a 
conversion  proposal  remains  subject  to 
the  Secretary's  approval  authority.  NFS 
concurs  in  the  recommendation  of  the 
task  force  and  proposes  that  this 
subsection  be  removed. 

Existing  §  59.3(d)  requires  NFS 
approval  for  any  facility  use  change 
which  would  significantly  contravene 
the  intended  recreation  use  of  the  area 
when  the  L&WCF  assistance  was 
provided.  Although  it  does  not  require 
NFS  approval  for  each  and  every  facility 
use  change  or  every  time  the 
maintenance  of  a  park  structure  or  use 
of  an  improvement  funded  with  L&WCF 
assistance  is  discontinued  after 
outhving  its  useful  life  (obsolescence), 
current  regulations  do  require  that  NFS 
be  notified  of  all  proposed  changes  in 
advance  of  their  occurrence  regardless 
of  cause.  The  intent  of  this  review 
requirement  was  to  ensure  that  no 
significant  change  occurs,  or  conversion 
of  use  takes  place,  without  proper 
review  and  approval. 


The  task  force  recommended  and  NFS 
agreed  that  notification  for  every  facility 
use  change  or  every  instance  of  facility 
obsolescence  or  deterioration  of  a 
L&WCF-assisted  improvement  requiring 
its  removal  or  replacement  was  an 
unnecessary  burden  on  L&WCF  project 
sponsors.  Therefore,  in  proposed 
§  59.3(d),  this  notification  requirement 
for  instances  of  obsolescence  has  been 
deleted  except  in  the  following  two 
situations:  (1)  determinations  of 
obsolescence  which  occur  during  the 
first  five  years  after  project  closeout  (to 
ensure  contract  compliance  and  to 
monitor  fraud,  waste  and  abuse),  and  (2) 
any  instance  of  obsolescence  which 
triggers  a  significant  change  of  use.  The 
State  will  continue  to  maintain  a  record 
for  determinations  of  obsolescence  after 
the  five  year  period. 

Facility  use  changes  are  addressed 
separately  in  new  §  59.3(e).  This  section 
sets  forth  the  requirement  that  NFS 
approval  is  required  only  for  proposed 
changes  to  an  otherwise  eligible  facility 
use  which  would  significantly 
contravene  the  intended  recreation  use 
of  the  area  when  the  L&WCF  assistance 
was  provided.  In  determining  whether 
NFS  approval  is  required,  recipients  are 
encouraged  to  review  the  original 
project  application,  agreement, 
amendments  and  any  other  related 
project  documentation  that  would 
clarify  the  intended  use  of  the  park.  The 
recipient  should  also  view  the  project 
area  in  the  context  of  its  overall  use  and 
the  area  should  be  monitored  in  this 
context,  e.g.,  a  change  from  developed 
sports  and  play  fields  to  a  natural  area, 
or  vice  versa,  would  require  NFS  review 
and  approval.  In  addition,  local 
recipients  may  wish  to  consult  with  the 
State  administering  agency  for  advice 
and  counsel  in  determining  the 
significance  of  a  facility  use  change.  All 
changes  of  use,  whether  significant  or 
not.  must  nonetheless  be  public  outdoor 
recreation  uses  otherwise  eligible  under 
the  L&WCF  program.  Changes  to  other 
than  eligible  public  outdoor  recreation 
uses  will  constitute  a  conversion  of  use. 

Conversions  of  L&WCF-assisted 
projects  to  other  than  public  outdoor 
recreation  use  which  are  underway  or 
which  have  been  completed  without  the 
prior  approval  of  the  State  and  NFS  are 
still  subject  to  the  statutory 
requirements  for  conversion  review 
including  the  provision  of  suitable 
replacement  property  if  subsequently 
approved;  and  the  responsibility  for 
resolving  these  premature  conversion 
actions  has  and  continues  to  rest  with 
the  agency  responsible  for  administering 
the  L&WCF  program  at  the  State  level. 
However,  internal  audits  have  noted 
that  there  are  no  guidelines  or  standards 


for  insuring  that  premature  conversions 
(including  the  identification  of  suitable 
replacement  property)  are  resolved  in  a 
timely  manner.  Therefore  a  new 
§  59.3(f),  is  added  which  establishes  a 
120-day  time  period  from  the  date  of 
conversion  discovery,  before  the 
expiration  of  which  the  State  is  required 
to  notify  NFS  of  the  actions  it  has  taken 
or  proposes  to  take  to  bring  the  project 
back  into  compliance  with  the  grant 
agreement.  It  is  important  to  note  that 
approval  of  such  conversions  is  not 
guaranteed  unless  all  the  prerequisites 
for  a  conversion  set  forth  in  §  59.3(b)  are 
fulfilled  including  conclusively 
demonstrating  that  all  practical 
alternatives  which  existed  prior  to 
taking  the  unauthorized  action  were 
taken  into  consideration. 

Drafting  Information 

The  primary  author  of  this  rule  is 
Wayne  Strum,  Recreation  Programs 
Division,  National  Fark  Service, 
Washington,  DC  20240. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NPS  vdll  review  all  comments  and 
consider  making  changes  to  the  rule 
based  upon  analysis  of  the  comments. 

Compliance  With  Other  Laws 

1.  Regulatory  Planning  and  Review 

This  rule  is  a  significant  rule  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(a)  This  rule  wall  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities. 

(b)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plarfhed  by 
another  agency.  The  changes  proposed 
wrill  only  affect  NPS  and  its  grant 
recipients. 

(cj  This  rule  does  alter  the  budgetary 
effects  or  entitlements,  grants,  user  fees, 
or  loan  program  or  the  rights  or 
obhgations  of  their  recipients.  Grant 
recipients  will  benefit  by  reduced 
reporting  requirements  and  increased 
flexibility  in  identifying  eligible 
replacement  property. 

(d)  This  rule  does  not  raise  novel  legal 
issues.  That  portion  involving  eligibility 
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of  replacement  property  represents  a 
revision  to  existing  policy. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  procedural 
changes  have  no  economic  impact;  the 
change  in  the  eligibility  of  replacement 
land  for  conversions  will  have  little 
effect  since  the  value  of  conversions 
involving  recipients  of  all  types  of 
entities  (State  governments,  counties, 
cities  and  small  communities)  totaled 
only  $6.5  million  annually  for  the  past 
three  fiscal  years. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 

This  is  not  a  major  rule  imder  5  U.S.C. 
804(2],  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more.  It 
clarifies  a  state  plaiming  requirement, 
eliminates  a  reporting  requirement, 
establishes  a  time  standard  for  timely 
resolution  of  after-the-fact  conversions, 
and  gives  States  and  local  units  of 
government  increased  flexibility  in  the 
identification  of  suitable  replacement 
property.  The  latter  will  result  in  a  cost 
savings  to  the  grant  recipient  but  as 
indicated  above,  the  impact  is  far  less 
than  the  $100  million  threshold. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  To  the  contrary. 
State  and  local  governments  will  realize 
some  cost  savings  in  those  instances 
when  land  already  in  public  ownership 
may  be  used  as  replacement. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  rulemaking  affects  only  the 
relationship  between  the  National  Park 
Service  and  its  State  and  local  partners 
under  the  L&WCF  grant  program,  not 
U.S.  commerce. 

4.  Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
Unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  This 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  It 
imposes  no  new  requirements  in 
addition  to  those  set  forth  in  the  grant 
contract  and  the  existing  regulations. 


and,  in  fact,  facilitates  contract 
compliance  by  the  recipient  (States)  and 
sub-recipients  (local  units  of 
government). 

5.  Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  will  reduce 
the  number  of  replacement  acquisitions 
required  and  therefore  result  in  less 
interference  with  the  use  of  private 
property. 

6.  Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  effects.  The  States  are  the 
primary  recipients  of  L&WCF  grant 
assistance  and  have  been  consulted 
diuing  the  development  of  the  task  force 
report  referenced  above,  and  as  a  result 
of  the  rulemaking.  States  and  local  units 
of  goverrunent  will  realize  increased 
flexibility  in  the  conversion  process. 

7.  Civj7  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 

8.  Paperwork  Reduction  Act 

This  regulation  does  not  require  any 
new  information  collection 
requirements  from  10  or  more  parties 
and  a  submission  under  the  Paperwork 
Reduction  Act  is  not  required. 

9.  National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  As  a 
regulation  of  an  administrative  nature, 
the  environmental  effects  of  which  are 
too  broad,  speculative  or  conjectural  to 
lend  them  themselves  to  meaningful 
analysis  and  will  be  subject  later  to  the 
NEPA  process,  either  collectively  or 
case-by-case,  this  rule  is  categorically 
excluded  from  the  NEPA  process 
pursuant  to  516  DM  2,  Appendix  1  of 
the  Departmental  Manual. 

10.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 


clarity?  (4)  Is  the  description  of  the  rule 
in  the  Supplementary  Information 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  his  address: 
Exsec@ios.doi.gov 

List  of  Subiects  in  36  CFR  Part  59 

Grant  programs — recreation, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  NPS  proposes  to  amend  36 
CFR  part  59  as  follows: 

PART  59— LAND  AND  WATER 
CONSERVATION  FUND  PROGRAM  OF 
ASSISTANCE  TO  STATES;  POST- 
COMPLETION  COMPLIANCE 
RESPONSIBILITIES 

1.  The  authority  citation  for  part  59  is 
revised  to  read  as  follows: 

Authority:  Sec.  6.  Pub.  L.  88-578,  78  Stat. 
897  (16  U.S.C.  4601-4  et  seq.). 

'£.  Amend  §  59.3  by  removing 
paragraph  (b)(4)(iv),  revising  paragraph 
(d),  and  adding  new  paragraphs  (e)  and 
(f),  to  read  as  follows: 

§  59.3    Conversion  requirements. 

***** 

(d)  Hoes  the  perpetual  use 
requirement  mean  that  an  obsolete 
facility  or  improvement  must  continue 
to  remain  available  for  public  recreation 
use?  (1)  Recipients  are  not  required  to 
continue  operation  of  a  Fund-assisted 
facility  or  improvement  beyond  its 
useful  life. 

(2)  It  is  normally  not  necessary  for  the 
recipient  to  notify  NPS  or  seek  approval 
to  determine  that  a  facility  or 
improvements  is  obsolete.  However, 
NPS  approval  is  required  and  must  be 
requested  in  writing  by  the  State  for  any 
proposed  obsolete  facility  determination 
which  occurs  during  the  first  5  years 
after  project  closeout  or  results  in  a 
significant  change  in  the  use  of  the 
project  area  from  what  was  intended  in 
the  original  project  agreement  and 
amendments.  The  latter  will  require 
review  and  approval  in  accordance  with 
paragraph  (e)  of  this  section. 

(3)  The  project  sponsor  must  maintain 
the  entire  area  acquired  or  developed 
with  Fund  assistance  for  public  outdoor 
recreation  following  discontinuance  of 
the  assisted  facility  or  improvement. 
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Failure  to  do  this  is  considered  to  be  a 
conversion  and  requires  NFS  approval 
and  the  substitution  of  replacement  land 
in  accordance  with  section  6(f)(3)  of  the 
L&WCF  Act  and  paragraphs  (a)  through 
(c)  of  this  section. 


(e)  Is  NPS  approval  required  for  every 
change  of  use?  (1)  Recipients  are  not 
required  to  notify  or  seek  NPS  approval 
for  every  change  in  facility  use. 

(2)  A  State  must  request  NPS  approval 
in  writing  when  there  is  a  proposed 
change  to  another  otherwise  eligible 
facility  use  at  the  same  site  which  will 
significantly  contravene  the  original 
project  agreement,  amendments  and 
other  project  documentation.  A  project 
area  should  be  viewed  in  the  context  of 
overall  use  and  should  be  monitored  in 
this  context. 

(3)  In  reviewing  a  request  for  changes 
in  use,  NPS  will  consider  the  proposal's 
consistency  with  the  Statewide 
Comprehensive  Outdoor  Recreation 
Plan  or  equivalent  recreation  plan. 

(4)  Any  facility  use  change  to  other 
than  a  public  outdoor  recreation  use  is 
considered  to  be  a  conversion  and  will 
require  NPS  approval  and  the 
substitution  of  replacement  land  in 
accordance  with  section  6(f)(3)  of  the 
L&WCF  Act  and  paragraphs  (a)  through 
(c)  of  this  section. 

(f)  Must  conversions  which  have  taken 
place  prematurely  satisfy  the  same  tests 
as  those  which  have  not  yet  occurred? 
Conversions  of  Fund-assisted  projects  to 
other  than  public  outdoor  recreation  use 
which  are  underway  or  which  have 
been  completed  without  the  prior 
approval  of  the  State  and  NPS  are  still 
subject  to  the  statutory  requirements  for 
conversion  review,  including  the 
provision  of  suitable  replacement 
property  if  approved.  To  ensure  that 
premature  conversions  are  resolved  in  a 
timely  manner  (including  the 
identification  of  suitable  replacement 
property  if  retroactively  approved),  the 
State,  within  120  days  from  the  date  of 
conversion  discovery,  must  notify  NPS 
of  the  corrective  actions  it  has  taken  or 
proposes  take  to  bring  the  project  back 
into  compliance  with  the  terms  of  the 
grant  agreement  and  paragraphs  (a) 
through  (c)  of  this  section.  The  notice 
must  include  a  schedule  for  the  actions 
to  be  taken  through  completion  of  this 
process. 

Dated:  August  13,  1998.  t 
Donald  ).  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  98-32385  Filed  12-7-98;  8:45  am) 

BILUNG  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[Rl-6987b;  A-1-f  RL-6192-6] 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  15  Percent  Rate-of- Progress 
and  Contingency  Plans;  Revisions  to 
1990  Ozone  Emission  Inventory 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
Rhode  Island.  The  SIP  revisions  consist 
of  the  State's  15  percent  rate  of  progress 
(ROP)  plan  and  contingency  plans,  and 
minor  revisions  to  the  State's  1990 
ozone  emission  inventory.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
submittals  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  7,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  at  the  Division  of 
Air  and  Hazardous  Materials, 
Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  RI  02908-5767. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  McConnell,  (617)  565-9266. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 


final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  November  13,  1998. 
John  P.  DeVillars. 

Regional  Administrator,  Region  I. 

|FR  Doc.  98-32416  Filed  12-7-98;  8:45  am) 

BILLING  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-1 06-102-09035;  FRL-6191-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
Kentucky  15  Percent  Plan,  the 
automobile  inspection  and  maintenance 
(I/M)  program  and  the  1990  baseline 
emissions  inventory  submitted  by  the 
Commonwealth  of  Kentucky  through 
the  Kentucky  Natural  Resources 
Environmental  Protection  Cabinet  on 
September  11,  1998.  The  adoption  of  a 
15  Percent  Plan,  an  I/M  program  and  a 
baseline  emissions  inventory  are 
required  by  the  1990  Clean  Air  Act 
Amendments  for  the  Northern  Kentucky 
Counties  of  Boone,  Campbell,  and 
Kenton,  which  are  a  part  of  the 
Cincinnati-Hamilton  moderate 
nonattainment  area  for  the  one-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  In  addition.  EPA 
proposes  to  approve  revisions  to  the 
Kentucky  State  Implementation  Plan 
(SIP)  submitted  on  February  3,  1998,  for 
the  implementation  of  the  rule  regarding 
Stage  II  control  at  gasoline  dispensing 
facilities  and  revisions  to  the  existing 
open  burning  rule  which  provide  a 
portion  of  the  emission  reductions 
included  in  the  15  Percent  Plan. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
Kentucky's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
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will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  January  7, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Randy  Terry  at  the 
Environmental  Protection  Agency, 
Region  4,  Air,  Pesticides  and  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street,  SW.  Atlanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  followfing 
locations.  The  interested  persons 
wanting  to  examine  these  docimients 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
KY-102-106-9903.  The  Region  4  Office 
may  have  additional  background 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 

'    Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air,  Pesticides  and  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303. 

'Commonwealth  of  Kentucky,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 

|POR  FURTHER  INFORMATION  CONTACT: 
iRandy  Terry  at  404-562-9032  or  Karla 
L.  McCorkle  at  404/562-9043.  For 
additional  information  concerning  the 
Inspection/Maintenance  Program 
contact  Dale  Aspy  at  404-562-9041. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  13, 1998. 
Michael  V.  Peyton, 

Acting  Regional  Administrator,  Region  4. 
IDFR  Doc.  98-32424  Filed  12-7-98;  8:45  am] 
tILUNQ  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  VII  Docket  No.  MO-057-1057b; 
FRL-«196-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  ¥he  EPA  proposes  to  approve 
new  Missouri  rule  10  CSR  10-6.330 
entitled  "Restriction  of  Emissions  from 
Batch-Type  Charcoal  Kilns"  as  a 
revision  to  the  Missouri  SIP.  This  rule 
requires  batch-type  charcoal  kilns  to 
substantially  reduce  emissions  of 
particulate  matter,  volatile  organic 
compounds,  and  carbon  monoxide.  In 
the  Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  January  7, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Joshua  A.  Tapp, 
Environmental  Protection  Agency,  Air 
Branch,  726  Mirmesota  Avenue,  Kansas 
City,  Kansas  66101. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Miimesota  Avenue,  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  A.  Tapp  at  (913) 551-7606. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 


Novemt)er  24,  1998. 
Dennis  Grams, 

P.E..  Regional  Administrator,  Region  Vll. 
IFR  Doc.  98-32420  Filed  12-7-98:  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  tFR  Part  52 

[SC-21-1;  SC-23-1-«832b;  FRL-6197-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  South  Carolina: 
Approval  of  Revisions  to  the  South 
Carolina  SIP  Regarding  Volatile 
Organic  Compounds  (VOC)  Definition 
Adoptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  June  6,  1989  and 
September  27.  1990.  the  State  of  South 
Carolina  submitted  revisions  to  the 
South  Carolina  SIP.  The  revisions 
include  modifications  to  an  existing 
definition  and  the  adoption  of  multiple 
definitions.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  will  be  addressed  in  a 
su\?sequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  January  7,  1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy  B. 
Terry  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 
and  reference  South  Carolina  files  21-1 
and  23-1-9832.  The  Region  4  office  may 
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have  additional  background  documents 
not  available  at  the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency, 
401  M  Su^t.  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW..  Atlanta,  Georgia 
30303. 

South  Carolina  Department  of  Health 
and  Environmental  Control  2600  Bull 
Street,  Columbia.  South  Carolina 
29201-1708. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry.  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303.  The 
telephone  number  is  (404)  562-9032. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  pubhshed  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  23.  1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
|FR  Doc.  98-32342  Filed  12-7-98:  8:45  am) 
BILUNG  CODE  6560-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants:  90-Day  Finding  for  a 
Petition  to  List  the  Bonneville 
Cutthroat  Trout  as  Threatened 

agency:  Fish  and  Wildhfe  Service. 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding  and  initiation  of  status  review. 


SUMMARY:  The  Fish  and  Wildlife  Service 
announces  a  90-day  finding  for  a 
petition  to  list  the  Bonneville  cutthroat 
trout  [Oncorhynchus  clarki  utah)  as  a 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  find  that  the  petition 
presented  substantial  information 
indicating  that  listing  this  species  may 
be  warranted,  and  we  are  initiating  a 
status  review  of  this  species. 
DATES:  The  finding  announced  in  this 
document  was  made  on  November  25, 
1998.  To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
materials  should  be  submitted  to  the 
Service  by  January  7,  1999. 
ADDRESSES:  Information,  data,  or 
comments  concerning  this  petition 


should  be  submitted  to  the  Field 
Supervisor.  Ecological  Services.  Utah 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  145  East  1300  South,  Suite  404, 
Salt  Lake  City,  Utah  84115.  The 
petition,  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  A.  Mizzi.  Utah  Field  Office,  at  the 
above  address,  or  telephone  801/524- 
5001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  die  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  make  a 
finding  on  whether  a  petition  to  list, 
delist,  or  reclassify  a  species  presents 
substantial  scientific  or  commercial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
positive,  the  Service  also  is  required  to 
promptly  commence  a  review  of  the 
status  of  the  species  involved. 

We  have  made  a  90-day  finding  on  a 
petition  to  list  the  Bonneville  cutthroat 
trout  [Oncorhynchus  clarki  utah)  as 
threatened  throughout  its  range.  The 
petition,  dated  February  5,  1998,  and 
received  February  26, 1998,  was 
submitted  by  the  Biodiversity  Legal 
Foundation,  Boulder,  Colorado.  The 
petitioner  requested  that  we  list  the 
Bonneville  cutthroat  trout  as  threatened 
in  United  States  river  and  lake 
ecosystems  where  it  presently  continues 
to  exist  and  to  designate  its  occupied 
habitat  as  critical  habitat  within  a 
reasonable  period  of  time  following  the 
listing.  The  petitioner  submitted 
information  on  the  historical  and 
current  status,  distribution,  and  threats 
to  the  species,  as  well  as  other 
information  including  scientific 
references  in  support  of  the  petition. 

The  processing  of  this  petition 
conforms  with  the  Service's  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  8,  1998  (63  FR 
25502)  for  fiscal  years  1998  and  1999, 
which  supplements  the  1983  listing 
priority  guidance.  Administrative 
findings  for  listing  petitions  that  are  not 
assigned  to  Tier  1,  emergency  listing 
actions,  are  processed  as  a  Tier  2 


priority.  The  processing  of  this  petition 
falls  under  Tier  2. 

Bonneville  cutthroat  trout  are  native 
to  the  Bonneville  Basin  in  Utah,  Idaho, 
Nevada,  and  Wyoming.  Their  habitat  is 
vddely  distributed  and  variable  and 
includes  both  river  and  lake  ecosystems. 
The  subspecies  occurs  in  streams  with 
coniferous  and  deciduous  riparian  trees 
at  3,500  meters  (m)  (11,483  feet  (ft)) 
above  mean  sea  level,  to  streams  in  sage- 
steppe  grasslands  with  herbaceous 
riparian  zones  at  1,000  (m)  (3281  ft) 
above  mean  sea  level,  to  lake 
environments. 

Based  on  1996  data,  the  petitioner 
estimated  the  current  status  of  the 
species  as  81  populations  occupying 
234  stream  miles  (mi).  Eighty-three  (83) 
percent  of  the  populations  occur  on 
Forest  Service  lands,  with  14  percent 
occurring  on  Bureau  of  Land 
Management  administered  lands  and 
the  remaining  one  (1)  percent  on  State 
or  other  lands.  The  petitioner  estimated 
that  90  percent  of  streams  within  the 
Bonneville  Basin  had  historic 
occurrences  of  Bonneville  cutthroat 
trout,  and  that  current  occupancy  was 
now  restricted  to  3.7  percent  of  the 
historic  stream  miles.  More  precisely, 
the  petitioner  estimated  that  the 
subspecies  was  now  extirpated  (extinct) 
in  76  percent  of  sub-basins  on  six 
National  Forests  in  Utah,  and  in  43 
percent  of  sub-basins  on  two  National 
Forests  in  Idaho.  Furthermore,  the 
petitioner  identified  that  72  percent  of 
current  populations  were  secure  or 
stable,  while  25  percent  were  declining 
er  at  risk,  with  the  status  of  the 
remaining  three  percent  unknown.  The 
petitioner  asserted  that  habitat 
conditions  for  the  Bonneville  cutthroat 
trout  on  National  Forests  have  been 
rated  as  13  percent  excellent,  49  percent 
good,  18  percent  fair,  11  percent  poor 
and  2  percent  extremely  degraded. 

Threats  to  the  Species 

The  following  specific  threats  were 
identified  by  the  petitioner  as  factors  in 
the  decline  of  the  species  or  as  current 
threats  to  the  continued  existence  of 
Bonneville  cutthroat  trout:  competition 
and  predation  from  exotic  species; 
habitat  removal/damage;  altered 
hydrologic  regimes;  overfishing; 
anthropogenic  activities;  loss  of 
connectivity  to  sub-basins;  nonnative 
fish  introductions  (largely  rainbow 
[Oncorhynchus  mykiss),  brown  [Salmo 
trutta),  and  brook  trout  [Salvehnus 
fontinalis));  habitat  fi-agmentation; 
decreases  in  Bormeville  cutthroat 
throughout  the  Basin;  hybridization; 
channelization,  dewatering.  diversions 
and  damming  of  streams;  unscreened 
irrigation  ditches;  increased 
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sedimentation  from  livestock  grazing, 
mining,  logging  and  road  building 
which  has  damaged  spawning  substrates 
and  raised  water  temperatures;  poorly 
designed  road  culverts  which  become 
migration  barriers;  damage  to  riparian 
zones;  herbicide  applications  in  riparian 
zones;  oil  spills;  undesirable  genetic 
mixing  and  fragmentation  which  has 
genetically  isolated  some  populations; 
drought;  disease;  the  lack  of 
accountability  of  proactive  programs 
among  agencies;  and  the  inadequacy  of 
existing  regulatory  mechanisms. 

The  Service,  other  Federal 
management  agencies,  and  affected 
State  agencies,  have  previously 
recognized  numerous  threats  affecting 
the  continued  existence  of  the 
Bonneville  cutthroat  trout.  These  threats 
have  been  identified  in  current 
management  plans.  Notices  of  Review, 
the  Utah  Conservation  Agreement 
(Lentsch  et  al.  1997),  and  the  Forest 
Service's  Conservation  Assessment  for 
Inland  Cutthroat  Trout  (USDA  1995),  as 
well  as  other  literature.  Resource 
agencies  have  identified  habitat 
degradation  and  the  threats  from 
nonnative  species  as  the  most  important 
factors  threatening  the  continued 
existence  of  Bonneville  cutthroat  trout. 
We  believe  other  threats,  such  as  those 
asserted  by  the  petitioner,  affect  the 
species  as  well.  The  expansion  of 
whirling  disease,  most  recently  to  Utah 
waters,  is  an  imminent  threat. 
Fragmentation  and  the  genetic  isolation 
of  many  populations  have  also  been 
identihed. 

Current  Distribution 

The  majority  of  the  current  Bonneville 
cutthroat  trout  populations  resides  in 
Utah,  with  smaller  populations  present 
in  Nevada,  Idaho,  and  Wyoming.  In 
Utah  the  species  is  located  in  five 
geographic  management  units  within 
the  State;  the  Bear  Lake,  Bear  River, 
Northern  Bonneville,  West  Desert,  and 
Southern  Bonneville  Management 
Units.  There  are  presently  a  total  of  40 
known  Bonneville  cutthroat  trout 
populations  occupying  approximately 
147.4  stream  mi  (235.8  kilometers  (km)) 
and  35,108  surface  acres  (ac)  (14,043 
hectares  (ha))  of  lentic  water  (lakes  or 
ponds)  throughout  the  management 
units  in  Utah  (Lentsch  et  al.  1997). 

In  Nevada,  populations  of  Bormeville 
cutthroat  trout  were  historically 
restricted  to  the  extreme  eastern  border 
of  the  State,  including  the  east  slope  of 
the  Snake  and  Goshute  ranges,  the  Pilot 
Peak  Range,  and  the  Thousand  Springs 
Creek  drainage.  In  1987,  the  Nevada 
population  was  restricted  to 
approximately  12.5  stream  mi  (20  km) 
in  Goshute,  Hendrys,  Hampton,  and 


Pine-Ridge  Creeks  (Haskins  1987).  Their 
current  distribution  within  Nevada  has 
recently  expanded  to  include  Deadman 
Creek. 

Bonneville  cutthroat  trout 
populations  in  Idaho  are  restricted  to 
the  Bear  River  drainage.  In  the  late 
1970's,  the  species  was  documented  in 
the  Thomas  Fork  tributaries  of  Giraffe, 
Dry,  and  Preuss  Creeks.  In  1993  and 
1994,  four  additional  streams  with  pure 
Bonneville  cutthroat  trout  and  seven 
more  with  suspected  Bonneville 
cutthroat  trout  were  identified.  These 
included  both  the  upper  and  lower 
mainstem  Thomas  Fork  of  the  Bear 
River,  several  reaches  of  the  mainstem 
Bear  River,  and  numerous  tributaries  of 
the  Bear  River.  Bonneville  cutthroat 
trout  are  also  present  in  Bear  Lake  at  the 
Idaho/Utah  border. 

In  Wyoming,  Bonneville  cutthroat 
trout  populations  are  restricted  to  36 
streams  (about  280  stream  mi  or  448  km) 
in  the  Bear  River  system.  Additionally, 
Lake  Ahce,  a  230  ac  (92  ha)  lake, 
contains  a  naturally  reproducing,  native 
population  of  Bonneville  cutthroat 
trout. 

Current  Management  Status 

Both  the  Bureau  of  Land  Management 
and  Forest  Service  classify  the  species 
as  sensitive  and  afford  it  special 
management  consideration.  All  four 
States  implement  special  fishing 
regulations  to  protect  sensitive 
populations  of  the  species.  States 
throughout  the  range  of  the  species  have 
developed  conservation  plans  and  have 
expressed  interest  in  developing  a  larger 
multi-State,  multi-agency  conservation 
strategy  for  Bonneville  cutthroat  trout. 
The  State  of  Utah  has  taken  the  lead  on 
this  effort  and  is  currently  preparing  a 
preliminary  draft  document  for  review 
among  the  States  and  other  management 
agencies. 

In  Utah,  the  Bonneville  cutthroat  trout 
is  protected  as  a  conservation  species, 
identifying  it  as  a  species  managed 
through  implementation  of  a  multi- 
agency  Conservation  Agreement.  The 
Utah  Division  of  Wildlife  Resources 
developed  this  Agreement,  which  has 
been  in  place  since  early  1997,  with  the 
Service,  Bureau  of  Land  Management, 
Forest  Service,  Confederated  Tribes  of 
the  Goshute  Reservation.  Bureau  of 
Reclamation,  and  Utah  Reclamation 
Mitigation  and  Conservation 
Commission.  Conservation  actions  to 
protect  and  expand  the  species  have 
been  ongoing  since  the  1980's. 

In  1987,  the  Nevada  Division  of 
Wildlife  developed  a  Bonneville 
Cutthroat  Trout  Species  Management 
Plan.  Both  the  Bureau  of  Land 
Management  and  the  Humboldt 


Natipnal  Forest  concurred  with  this 
plan.  The  Plan  identified  schedules  for: 
(1)  Population  protection  measures  for 
existing  populations;  (2)  population 
habitat  enhancement  measures;  (3) 
population  expansion  within  historic 
range  including  eradication  and 
reintroduction  projects  and;  (4) 
population  introductions  outside 
historic  range.  Proposed  work  schedules 
of  the  Plan  were  updated  once  and 
many  habitat  improvement  issues  have 
been  resolved  through  changes  in 
Bureau  of  Land  Management  and  Forest 
Ser/ice  livestock  grazing  plans.  Habitat 
conditions  for  existing  and  proposed 
populations  are  in  good  to  excellent 
condition.  The  Hendries  Creek 
population  was  expanded  to  include  the 
lower  3.5  mi  (5.6  km)  of  stream  below 
a  fish  passage  barrier.  Nonnative  fishes 
have  been  removed  from  the  Smith, 
Deadman  and  Deep  Creek  systems  and 
Bonneville  cutthroat  trout 
reintroductions  were  initiated  in  1997 
in  Deadman  Creek. 

The  State  of  Wyoming  classifies  the 
Bonneville  cutthroat  trout  as  a  State 
sensitive  (S2)  species.  A  Bonneville 
Cutthroat  Trout  Inter-Agency  Five  Year 
Management  Plan  (1993-1997)  has 
directed  conservation  activities  within 
the  State.  Review  of  the  Plan  is 
underway  and  future  management  will 
be  directed  accordingly. 

In  1994,  the  State  of  Idaho  prepared 
a  draft  Habitat  Conservation  Assessment 
and^ Strategy  for  Bonneville  cutthroat 
trout.  The  strategy  has  been 
implemented  in  8-12  percent  of  the 
species'  range  in  southeastern  Idaho 
through  a  1995  conservation  agreement 
among  the  Service,  Forest  Service,  Idaho 
Department  of  Fish  and  Game,  Idaho 
Natural  Resources  Conservation  Service, 
and  the  Caribou  Cattleman's 
Association.  Several  on-the-ground 
actions  have  been  implemented  since 
inception  of  this  agreement.  These 
include  fencing  of  riparian  areas, 
modifying  grazing  practices,  and 
working  on  restoration  of  connectivity. 
These  activities  have  resulted  in 
stabilization  of  riparian  habitat  and 
increases  in  the  populations  of 
Bonneville  cutthroat  trout  in  Pruess, 
Giraffe,  and  Dry  Creeks. 

Additional  work  is  in  progress  to 
remove  threats  to  the  species  on  other 
streams  in  Idaho,  specifically  St.  Charles 
Creek,  Bailey  Creek,  Cub  River,  and  the 
main  stem  Bear  River.  The  draft 
conservation  strategy  for  Idaho  is  being 
revised  by  Idaho  Fish  and  Game  to 
reflect  goals  and  objectives  similar  to 
the  multi-agency  conservation 
agreement  implemented  for  the  species 
in  Utah. 
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Conclusion  and  Finding 

We  have  reviewed  the  petition  and 
the  references  cited  in  the  petition,  and 
we  have  discussed  current  status  with 
experts  in  the  appropriate  State  and 
Federal  management  agencies.  On  the 
basis  of  the  best  scientific  and 
commercial  information  available,  we 
find  that  the  petition  presents 
substantial  information  that  listing  this 
species  may  be  warranted.  The  scientific 
and  commercial  information  available  to 
us  is,  for  the  most  part,  consistent  with 
the  information  presented  in  the 
petition,  although  the  petition  lacked 
current  information  concerning  recent 
conservation  efforts  on  the  species' 
behalf. 

We  concur  that  numerous  factors  may 
threaten  the  continued  existence  of  the 
Bonneville  cutthroat  trout.  These  threats 
suggest  that  listing  may  be  warranted. 
However,  a  thorough  review  of  current 
management  efforts  is  necessary  to 
determine  if  the  threats  may  have  been 
alleviated  through  recent  conservation 
efforts.  Furthermore,  we  believe  a  more 
thorough  review  of  the  genetic 
characteristics  of  Bonneville  cutthroat 
populations  is  necessary. 

When  we  make  a  positive  90-day 
finding,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 


species  concerned.  We  have  been 
provided  considerable  additional 
information  concerning  recent  and 
ongoing  efforts  to  remove  threats  to  the 
Bonneville  cutthroat  trout  throughout 
its  range.  We  have  reviewed  much  of 
this  information  and  will  consider  all 
the  relevant  information  in  conducting 
a  full  status  review  of  the  species  to 
determine  if  listing  is  warranted.  We  are 
hereby  requesting  any  additional  data, 
comments,  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  parties 
concerning  the  status  of  the  Bonneville 
cutthroat  trout  throughout  its  range.  We 
are  soliciting  information  primarily  on 
(1)  genetic  variability  and  purity  of  the 
various  subpopulations,  (2)  population 
status  and  trends,  (3)  management 
pohcies  and  conservation  plans 
affecting  Bonneville  cutthroat  trout,  and 
(4)  threats  to  the  species,  including 
those  identified  in  the  petition.  Based 
upon  the  available  and  any  newly 
obtained  information,  we  will  conduct  a 
full  status  review  of  Bonneville 
cutthroat  trout  and  issue  a  12-month 
finding  as  required  by  Section  4(b)(3)(B) 
of  the  Act.  The  petitioner  also  requested 
that  critical  habitat  be  designated  for 
this  species.  If  we  determine  in  the  12- 
month  finding  that  listing  of  the 


Bonneville  cutthroat  trout  is  warranted, 
the  designation  of  critical  habitat  would 
be  addressed  in  the  subsequent 
proposed  rule. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-114-1] 

AgrEvo  USA  Co.;  Receipt  of  Petition 
for  Determination  of  Nonregulated 
Status  for  Canola  Genetically 
Engineered  for  Male  Sterility,  Fertility 
Restoration,  and  Glufosinate  IHerbicide 
Tolerance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  AgrEvo  USA  Company 
seeking  a  determination  of  nonregulated 
status  for  certain  canola  transformation 
events,  which  have  been  genetically 
engineered  for  male  sterility,  fertility 
restoration,  and  tolerance  to  the 
herbicide  glufosinate.  The  petition  has 
been  submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
Vfith  those  regulations,  we  are  soliciting 
public  comments  on  whether  these 
canola  transformation  events  present  a 
plant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  February  8,  1999. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-114-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-114-1.  A  copy  of  the 
{jetition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14thStreet  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
ItSO  p.m.,  Monday  through  Friday, 


except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Koehler.  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1236;  (301)  734- 
4886.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail:  Kay.Peterson@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  fb)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  October  5,  1998,  APHIS  received 
a  petition  (APHIS  Petition  No.  98-278- 
Olp)  from  AgrEvo  USA  Company 
(AgrEvo)  of  Wilmington,  DE,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  canola 
[Brassica  napus  L.)  designated  as  In 
Vigor®  Hybrid  Canola  Transformation 
Events  (transformation  events)  MS8  and 
RF3,  and  their  hybrid  combination 
MS8/RF3.  The  subject  transformation 
events  have  been  genetically  engineered 
for  male  sterility  (MS8),  fertility 
restoration  (RF3),  and  tolerance  to  the 
herbicide  glufosinate  (both  MS8  and 
RF3),  to  enable  the  production  of  pure 
hybrid  canola  varieties  by  the  use  of  a 
pollination  control  system.  AgrEvo's 
petition  states  that  the  subject  canola . 
transformation  events  should  not  be 


regulated  by  APHIS  because  they  do  not 
present  a  plant  pest  risk. 

As  described  in  the  petition,  these 
canola  transformation  events  have  been 
genetically  engineered  to  contain  a 
barnase  gene  (MS8)  for  male  sterility  or 
the  barstargene  (RF3)  for  fertility 
restoration.  The  barnase  gene  expresses 
a  ribonuclease  that  blocks  pollen 
development  and  results  in  a  male 
sterile  plant,  while  the  barstar  gene 
encodes  a  specific  inhibitor  of  this 
ribonuclease  and  restores  fertility.  The 
barnase  and  barstar  genes  were  derived 
froai  Bacillus  amyloliquefaciens,  and 
are  linked  in  the  subject  transformation 
events  to  the  bar  gene  derived  from 
Streptomyces  hygroscopicus.  The  bar 
gene  encodes  the  enzyme 
phosphinothricin-N-acetyltransferase 
(PAT),  which  confers  tolerance  to  the 
herbicide  glufosinate.  The  herbicide 
tolerance  trait  allows  for  selection  of 
plants  carrying  the  linked  genes  for 
pollination  control  during  breeding  and 
for  tolerance  to  the  herbicide  during 
commercial  cultivation.  Expression  of 
the  added  genes  is  controlled  in  part  by 
gene  sequences  derived  from 
Arabidopsis  thaliana,  Nicotiana 
tabacum,  and  the  plant  pathogen 
Agrobacterium  tumefaciens.  The  A. 
tumefaciens  method  was  used  to 
transfer  the  added  genes  into  the 
parental  canola  variety,  Drakkar. 

Qanola  transformation  events  MS8, 
RF3,  and  their  hybrid  combination 
MS8/RF3  have  been  considered 
regulated  articles  under  the  regulations 
in  7  CFR  part  340  because  they  contain 
gene  sequences  from  a  plant  pathogen. 
These  canola  transformation  events 
hav3  been  field  tested  in  Canada  since 
1994,  in  Europe  since  1995,  and  in  the 
U.  S.  since  1997  under  APHIS  permits 
and  notifications.  In  the  process  of 
reviewing  the  permit  applications  and 
notifications  for  field  trials  of  these 
canola  transformation  events,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination.  Canola  transformation 
events  MS8,  RF3,  and  their  hybrid 
combination  MS8/RF3  were  approved 
in  t996  by  Agriculture  and  Agri-Food 
Canada  for  unconfined  environmental 
release  and  use  as  livestock  feed  in 
Canada,  and  in  1997,  Health  Canada 
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approved  oil  from  the  subject 
transformation  events  for  sale  as  human 

food  in  Canada. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.),  plant 
pest  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.  S.  Envirorunental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  herbicides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  genetically  modified 
plants  allow  for  a  new  use  of  an 
herbicide  or  involve  a  different  use 
pattern  for  the  herbicide,  EPA  must 
approve  the  new  or  different  use.  When 
the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
registered,  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
(21  U.S.C.  301  et  seq.),  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 
Accordingly,  AgrEvo  has  submitted  to 
EPA  both  registration  and  tolerance 
exemption  applications  for  glufosinate 
use  on  canola. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 


from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
AgrEvo  has  completed  consultation 
with  FDA  on  the  Subject  canola 
transformation  events. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
pubhc  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
AgrEvo's  canola  transformation  events 
MS8,  RF3,  and  their  hybrid  combination 
MS8/RF3,  and  the  availabihty  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  150aa-150jj,  151-167, 
and  1622n:  31  U.S.C.  9701:  7  CFR  2.22,  2.80, 
and  371.2(c). 

Done  in  Washington,  DC,  this  2nd  day  of 
December  1998. 

Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  98-32519  Filed  12-7-98:  8:45  am] 

BILUNO  CODE  341fr-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Frank  Church — River  of  No  Return 
Wilderness  (FC-RONR)  Programmatic 
Management  Plan,  Boise,  Bitterroot, 
Nez  Perce,  Payette,  and  Salmon- 
Challis  National  Forests;  Boise, 
Custer,  Idaho,  Lemhi  and  Valley 
Counties,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Supplement  of  a  Notice  of  Intent 

to  extend  the  pubUc  comment  period. 

summary:  This  Federal  Register  notice 
revises  the  Notice  of  Availability 
published  in  the  January  23,  1998 
Federal  Register  (40  CFR  1506.9)  Vol. 
63,  No.  15,  page  3563.  On  January  15, 
1998,  the  Forest  Service  issued  a  Draft 
Environmental  Impact  Statement  for  the 


management  of  the  Frank  Church-River 
of  No  Return  Wilderness.  This  revised 
notice  of  availability  extends  the  time 
for  public  review  and  comment. 
Comments  will  be  due  February  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  T.  Wotring,  FC-RONR 
Wilderness  Coordinator.  RR  2  Box  600. 
H2y  93  S.  Salmon  ID  83467.  telephone 
208-756-5131. 

Dated:  December  1,  1998. 

George  Matejko, 

Forest  Supervisor,  Salmon-Challis  National 
Forest. 

[FR  Doc.  98-32499  Filed  12-7-98;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Burearu  of  Export  Administration 

Action  Affecting  Export  Privileges; 
KIYOYUKI  YASUTOMI;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

In  the  Matter  of  Kiyoyuki  Yasutomi,  M.E.I. 
Japan.  6F  Sanyo  Bldg..  1  Naitocho,  Shinjuku- 
ku,  Tokyo  160,  Japan. 

On  January  5.  1998.  Kiyoyuki 
Yasutomi  (Yasutomi)  was  convicted  in 
the  United  States  District  Court  for  the 
District  of  Columbia  on  one  count  of 
violating  the  Export  Administration  Act 
of  1979,  as  amended  (currently  codified 
at  50  USCA  app.  §§  2401-2420  (1991  & 
Supp.  1998))  (the  Act).'  Yasutomi  was 
convicted  of  knowingly  reexporting  and 
causing  to  be  reexported,  from  Japan  to 
Pakistan,  computer  equipment 
designated  on  the  Commodity  Control 
List,  without  obtaining  the  required 
authorization  from  the  Department  of 
Commerce. 

Section  11(h)  of  .the  Act  provides 
that,  at  the  discretion  of  the  Secretary  of 
Commerce.2  no  person  convicted  of 
violating  the  Act.  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  act  or  the  Export 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (3  CFR,  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15,  1995 
(3  CFR,  1995  Comp.  501  (1996)).  August  14,  1996 
(3  CFR,  1998  Comp.  298  (1997)),  August  13.  1997 
(3  CFR,  1997  Comp.  306  (1998)),  and  August  13. 
1998  (63  FR  44121,  August  17,  1998).  continued  the 
Export  Administration  Regulations  in  effect  under 
the  International  Emergency  Economic  Powers  Act 
(50  USCA  §§  1701-1706  (1991  &  Supp.  1998)). 

'Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Exporter  Services,  in  consultation  w'nh  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act. 
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Administration  Regulations  {currently 
codified  at  15  CFR  Parts  730-774 
(1998))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  Act,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Yasutomi's 
conviction  for  violating  the  Act,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Yasutomi 
permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  January  5,  2008. 1 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Yasutomi  had  an  interest  at  the  time  of 
his  conviction. 
I  Accordingly,  it  is  hereby  ordered 

I.  Until  January  5,  2008,  Kiyoyuki 
Yasutomi,  MEL  Japan,  6F  Sanyo  Bldg., 
I  Naitocho,  Shinjuku-hu,  Tokyo  160, 
Japan,  may  not,  directly  or  indirectly, 
participate  in  any  way,  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 


that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is  ^ 
intended  to  be,  exported  from  the  / 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owrned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Yasutomi  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  dfrect  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  January 
5,  2008. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Yasutomi.  This  Order  shall 
be  published  in  the  Federal  Register 


Dated:  November  23, 1998. 
Eileen  M .  Albanese, 
Director,  Office  of  Exporter  Services. 
IFR  Doc.  98-32529  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  351(M>T-M 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  19-88] 

Foreign-Trade  Zone  32 — Miami,  FL; 
Appiication  for  Subzone  Status: 
Amendment  of  Application,  Komatsu 
Latin-America  Corporation 
(Distribution  of  Construction  and 
Mining  Equipment  Parts) 

Notice  is  hereby  given  that  the 
application  of  the  Greater  Miami 
Foreign-Trade  Zone,  Inc.,  grantee  of  FTZ 
32,  requesting  authority  for  special- 
purpose  subzone  status  for  the 
construction  and  mining  equipment 
parts  distribution  facility  of  Komatsu 
Latin- America  Corporation  in  Miami, 
Florida  (63  FR  18363,  4/15/98),  has  been 
amended  to  include  an  additional  site 
(1.5  acres),  contiguous  to  the  proposed 
subzone  site.  The  additional  space  will 
be  used  for  storage  and  display  of 
products.  The  appHcation  remains 
otherwise  unchanged. 

The  comment  period  is  extended  (to 
December  28, 1998.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below. 

A  copy  of  the  application  and  the 
amendment  and  accompanying  exhibits 
are  available  for  public  inspection  at  the 
follpwing  locations: 

Greater  Miami  Foreign-Trade  Zone  Inc., 
1601  Biscayne  Boulevard,  Omni 
International  Complex,  Miami, 
Florida  33132 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230 

Dated:  November  30,  1998. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-32543  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  351(M>S-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 


countervailing  duty  order,  findings,  or 
suspended  investigation. 


Background 

Each  year  during  the  armiversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
'  investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 


Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  request  a  review:  Not 
later  than  the  last  day  of  December 
1998,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  finding,  or  suspended 
investigations,  with  armiversary  dates  in 
December  for  the  following  periods: 


Antidumping  Duty  Proceedings 

Brazil: 

Certain  CartXDn  Steel  Butt-Weld  Pipe  Fittings,  A-351-602  

Silicomar>ganese,  A-351-824  

Canada:  Elennental  Sulphur,  A-122-047  ^.!'1."1'."^!".."."1."!^^!!! 

Germany:  Animal  Glue  and  Inedible  Gelatin,  A-428-062  

India:  Stainless  Steel  Wire  Rod,  A-53a-808  

Japan: 

Business  Telephone  Systems  and  Subassemblies  Thereof,  A-588-809 

Cellular  Mobile  Telephones  and  Subassemblies,  A-588-405 

Drafting  Machines  and  Parts  Thereof,  A-588-81 1  

Polychloroprene  Rubber,  A-588-046  

P.C.  Steel  Wire  Strand,  A-588-068 ..'"!.'!!!""!!!!!!!!!!!!!!!.!!!"! 

Mexico:  Porcelain-on-Steel  Cooking  Ware,  A-201-504  !.!!!!!!"'"!!!!"" 

New  Zealand:  Low-Fuming  Brazing  Copper  Wire  and  Rod,  A-61 4-502 

South  Korea:  Welded  ASTM  A-312  Stainless  Steel  Pipe,  A-580-810 

Sweden:  Welded  Hollow  Products,  A-401-603 

Taiwan: 

Business  Telephone  Systems  and  Subassemblies  Thereof,  A-583-806  .. 

Carbon  Steel  Butt-Weld  Pipe  Fittings,  A-583-605  

Porcelain-On-Steel  Cooking  Ware,  A-583-508 

Welded  ASTM  A-312  Stainless  Steel  Pipe,  A-583-815 '"'Z^ZZ 

The  People's  Republic  of  China: 

Cased  Pencils,  A-570-827  

Porcelain-on-Steel  Cooking  Ware,  A-570-506 Z"Z""'Z'ZZZZ 

Silicomanganese,  A-570-828 "."'." 

Countervailing  Duty  Proceedings 

Mexico:  Porcelain-on-Steel  Cooking  Ware,  C-201-505 

Suspension  Agreements 

None. 


Period 


12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 

12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 

12/1/97- 
12/1/97- 
12/1/97- 
12/1/97- 

12/1/97- 
12/1/97- 
12/1/97- 


11/30/98 

11/30/98 

11/30/98 

-11/30/98 

-11/30/98 

-11/30/98 
-11/30/98 
■11/30/98 
-11/30/98 
•11/30/98 
■11/30/98 
■11/30/98 
■11/30/98 
•11/30/98 

11/30/98 
•11/30/98 
11/30/98 
11/30/98 

11/30/98 
11/30/98 
11/30/98 


1/1/97-12/31/97 


DEPARTMEN" 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations,  62  PR  27295, 
27424  (May  19,  1996)).  Therefore,  for 
both  antidumping  and  countervaihng 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 


requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  ft-om  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue,  NW.  Washington, 


DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement.  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(0(1  )(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended  • 
Investigation"  for  requests  received  by 
the  last  day  of  December  1998.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  1998,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
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listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

December  2,  1998. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  98-32540  Filed  12-7-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-047] 

Final  Results  of  Expedited  Sunset 
Review:  Elemental  Sulphur  From 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Review:  Elemental  Sulphur 
from  Canada. 

summary:  On  August  3, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
(63  FR  41227)  of  the  antidumping 
finding  on  elemental  sulphur  from 
Canada  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  substantive  comments 
filed  on  behalf  of  the  domestic  industry, 
and  inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  antidumping 
finding  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  located  in  the  Appendix  to 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  St.  &  Constitution  Ave., 
NW,  Washington,  D.C.  20230;  telephone 
(202)  482-3207  or  (202)  482-1560, 
respectively. 


EFFECTIVE  DATE:  December  8,  1998. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  section  751(c)  and  752  of  the  Act.  The 
Department's  procedures  for  the 
conduct  of  the  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Order,  63  FR  13516  (March  20,  1998) 
("Sunset  Regulations"].  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Rulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  is  elemental 
sulphur  from  Canada.  This  merchandise 
is  classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheadings 
2503.10.00,  2503.90.00.  and  2802.00.00. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes,  the  written 
description  of  the  scope  of  this  finding 
remains  dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  elemental  sulphur  from 
Canada  other  than  the  following  for 
which  the  finding  has  been  revoked: 
Shell  Canada  Resources,  Ltd.,  Canadian 
Superior  Oil,  Ltd.,  Chevron  Standard, 
Ltd.,  Gulf  Oil  Canada,  Ltd.,  Hudson's 
Bay  Oil  &  Gas,  Ltd.,'  Sulconan,  Inc., 
Irving  Oil,  Ltd.,^  Tiger  Chemicals  Ltd.. 


Pan  Canadian  Petroleum  Ltd.,  Amoco 
Canada  Petroleum  Company,  Ltd., 
Imperial  Oil  Ltd./Exxon  Chemical 
Amem^as,  Inc.,  Canterra  Energy 
Ltd. (formerly  Aquitaine  Company  of 
Canada,  Ltd.),  CDC  Oil  &  Gas  Ltd.,  Dome 
Petroleum  Ltd.,^  PetroGass  Processing. 
Ltd..  Cities  Service  Oil  &  Gas.  Imperial 
Oil  Limited,  and  Texaco  Canada  Ltd.." 
BP  Resources  Oil,  Comwell  Chemical 
Ltd.,  Home  Oil  Ltd..  Suncor.' 
InterRedec."  Petro  Canada.^  and  Sulco 
Chemicals  Ltd.* 

Background: 

On  August  3. 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  finding  on  elemental 
sulphur  from  Canada  (63  FR  41227) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930.  On  August  18.  1998.  the 
Department  received  a  Notice  of  Intent 
to  Participate  from  Freeport-McMoRan 
Sulphur  Inc.  ("Freeport").  Freeport 
claimed  interested  party  status  under 
section  771(9)(C)  of  the  Act  as  a  U.S. 
manufacturer  of  elemental  sulphur. 
Freeport  stated  that  it  acquired  the 
sulphxu  production  operations  of 
Permzoil  Company  ("Pennzoil")  and 
Duval,  a  subsidiary  of  Pennzoil.  Duval 
was  the  original  petitioner  in  this 
proceeding  in  1972  and  has  actively 
participated  in  several  administrative 
reviews.  We  received  a  complete 
substantive  response  from  Freeport  on 
September  2.  1998,  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  Noting  that  it  has 
requested  revocation  of  the  finding,  on 


'  Elemental  Sulphur  From  Canada;  Final  Results 
of  Administrative  Review  and  Partial  Revocation  of 
Antidumping  Finding:  47  FR  3811  (January  27. 

1982)  (revocation  with  respect  to  Shell  Canada.  Ltd. 
and  Canadian  Superior  Oil,  Ltd.);  Elemental 
Sulphur  From  Canada;  Partial  Revocation  of 
Antidumping  Finding:  48  FR  40760  (September  9, 

1983)  (revocation  with  respect  to  Chevron); 
Elemental  Sulphur  From  Canada;  Revocation  of 
Antidumping  Finding  in  Part;  49  FR  1920  (January 
16,  1984)  (revocation  with  respect  to  Hudson's  Bay 
Oil  &  Gas  Company  Limited  and  Gulf  Oil  Canada 
Limited):  Elemental  Sulphur  From  Canada, 
Reinstatement  in  Part  of  Antidumping  Finding:  51 
FR  19580  (May  30,  1986)  (reinstatement  of  finding 
with  respect  to  Shell  Canada  Resources,  Ltd., 
Canadian  Superior  Oil,  Ltd.,  Chevron  Standard, 
Ltd.,  Gulf  Oil  Canada.  Ltd.,  and  Hudson's  Bay  Oil 
&  Gas.  Ltd.);  and  Elemental  Sulphur  From  Canada: 
Final  Results  of  Antidumpmg  Duty  Administrative 
Review  and  Revocation  in  Part;  53  FR  1048  (January 
15.  1988)  (revocation  with  respect  to  Shell  Canada 
Resources,  Ltd.,  Canadian  Superior  Oil.  Ltd., 
Chevron  Standard,  Ltd.,  Gulf  Oil  Canada,  Ltd.,  and 
Hudson's  Bay  Oil  &  Gas.  Ltd.). 

2  Elemental  Sulphur  From  Canada:  Final  Results 
of  Administrative  Review  and  Partial  Revocation  of 
Antidumping  Finding:  47  FR  31716  (July  22.  1982). 
(revocation  with  respect  to  Sulconam,  Inc.  and 
Irving  Oil.  Ltd.). 


'  Elemental  Sulphur  From  Canada,  Final  Results 
of  Administrative  Review  of  Antidumping  Finding 
and  Revocation  in  Part:  50  FR  37889  (September  18, 
1985)  (revocation  with  respect  to  Tiger  Chemicals, 
Ltd..  Pan  Canadian  Petroleum.  Ltd.,  Amoco  Canada 
Petroleum  Company,  Ltd..  Unperial  Oil.  Ltd/Exxon 
Chemical  Americas,  Inc.,  Canterra  Energy  (formerly 
Aquitaine  Company  of  Canada,  Ltd.).  CDC  Oil  & 
Gas,  Ltd.,  and  Dome  Petroleum,  Ltd.). 

*  Elemental  Sulphur  From  Canada,  Final  Results 
of  Antidumping  Duty  Administrative  Review  and 
Revocation  in  Part;  55  FR  13179  (April  9.  1990) 
(revocation  with  respect  to  PetroGass  Processing. 
Cities  Service  Oil  &  Gas,  Imperial  Oil.  and  Texaco 
Canada). 

'  Elemental  Sulphur  From  Canada,  Final  Results 
of  Antidumping  Duty:  Administrative  Review  and 
Revocation  in  Part;  55  FR  43152  (October  26.  1990) 
(revocation  with  respect  to  B.P.  Resources  Canada. 
Cornwall  Chemical.  Home  Oil,  and  Suncor). 

'•Elemental  Sulphur  From  Canada:  Final  Results 
of  Antidumping  Duty  Administrative  Review  and 
RevocJtion  in  Part;  56  FR  5391  (February  11,  1991) 
(revocation  with  respect  to  InterRedec  Sulphur 
Corporation). 

'  Elemental  Sulphur  From  Canada,  Fmal  Results 
of  Antidumping  Duty  Administrative  Review  and 
Revocation  in  Part;  56  FR  15068  (April  19,  1991) 
(revocation  with  respect  to  Petro-Canada). 

'Elemental  Sulphur  From  Canada:  Final  Results 
of  Antidumping  Duty  Administrative  Re\-iew  and 
Revocation  in  Part:  57  FR  1452  (January  14.  1992) 
(revocation  with  respect  to  Sulco  Chemicals,  Ltd.). 
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September  1,  1998,  Husky  Oil  Ltd.. 
waived  its  right  to  participate  in  the 
Department's  sunset  review.  We  did  not 
receive  a  substantive  response  from  any 
respondent  interested  parties  to  this 
proceeding.  As  a  result,  pursuant  to 
section  751(c)(3)(B)  of  the  Act.  and  our 
regulations  (19  CFR 
351.218(e)(l)(ii)(C)(2)).  the  Department 
determined  to  conduct  an  expedited 
review. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping.  Section  752  of 
the  Act  provides  that,  in  making  this 
determination,  the  Department  shall 
consider  the  weighted-average  dumping 
margins  determined  in  the  investigation 
and  subsequent  reviews  and  the  volume 
of  imports  of  the  subject  merchandise 
for  the  period  before  and  the  period 
afler  the  issuance  of  the  antidumping 
finding,  and  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  finding  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Roimd  Agreements  Act 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"). 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report.  H.R.  Rep.  No.  103-626, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likeUhood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  miniwis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
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subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II.A.3). 

The  antidumping  finding  on 
elemental  sulphur  from  Canada  was 
published  in  the  Federal  Register  as 
Treasury  Decision  74-1  (38  FR  34655, 
Dec.  17,  1973).  Since  that  time,  the 
Department  has  conducted  numerous 
administrative  reviews.^  The  finding 
remains  in  effect  for  all  imports  of 
elemental  sulphur  from  Canada  other 
than  those  for  which  the  finding  has 
been  revoked,  as  discussed  previously. 

In  its  substantive  response,  Freeport 
applied  the  criteria  contained  in  the 
Department's  Sunset  Policy  Bulletin  and 


^Ehwental  Sulphur  From  Canada.  Final  Besults 
of  Administrative  Review  and  Partial  Revocation  of 
Antidumping  Finding;  47  FR  3811  (January  27. 
1982):  Elemental  Sulphur  From  Canada:  Final 
Results  of  Administrative  Review  of  Antidumping 
Finding:  47  FR  14507  (April  25.  1982);  Elemental 
Sulphur  From  Canada:  Final  Results  of 
Administrative  Review  and  Partial  Revocation  of 
Antidumping  Finding;  47  FR  31716  (July  22,  1982); 
Elemental  Sulphur  From  Canada;  Final  Results  of ' 
Administrative  Review  of  Antidumping  Finding  47 
FR  31911  (July  23.  1982):  Elemental  Sulphur  Frijm 
Canada;  Partial  Revocation  of  Antidumping 
Finding:  48  FR  40760  (September  9,  1983); 
Elemental  Sulphur  From  Canada:  Final  Results  of 
Administrative  Review  of  Antidumping  Finding:  48 
FR  53592  (November  28,  1983);  Elemental  Sulphur 
From  Canada;  Revocation  of  Antidumping  Finding 
in  Part;  49  FR  1920  Oanuary  16.  1984);  Elemental 
Sulphur  From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding  and 
Revocation  in  Part;  50  FR  37889  (September  18. 
1 985);  Elemental  Sulphur  From  Canada; 
Reinstatement  in  Part  of  Antidumping  Finding-  51 
FR  19580  (May  30.  1986);  Elemental  Sulphur  From 
Canada;  Final  Results  of  Antidumping  Duty 
Administrative  Review;  51  FR  43954  (December  5. 
1986);  Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  51  FR  45153  (December  17.  1986); 
Elemental  Sulphur  From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative  Review;  52  FR 
41601  (October  29,  1987);  Elemental  Sulphur  From 
Canada:  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation  in  Part;  53 
FR  1048  (January  15.  1988);  Elemental  Sulphur 
From  Canada:  Final  Results  of  Antidumping  Duty 
Administrative  Review;  53  FR  15257  (April  28. 
1988);  Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part;  55  FR  13179  (April 
9,  1990);  Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  55  FR  28794  (July  13,  1990):  Elemental 
Sulphur  From  Canada:  Final  Results  of 
Antidumping  Duty;  Administrative  Review  and 
Revocation  in  Part;  55  FR  43152  (October  26.  1990); 
Elemental  Sulphur  From  Canada;  Final  Results  of  ' 
Antidumping  Duty  Administrative  Review  and 
Revocation  in  Part;  56  FR  5391  (February  11,  1991); 
Elemental  Sulphur  From  Canada:  Final  Results  of  ' 
Antidumping  Duty  Administrative  Review  and 
Revocation  in  Part;  57  FR  1452  (January  14,  1992); 
Elemental  Sulphur  From  Canada;  Final  Results  of 
Antidumping  Finding  Administrative  Review  61  FR 
8239  (March  4.  1996);  Elemental  Sulphur  From 
Canada;  Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  62  FR  37970  (lulv  15 
1997).  '       ' 


concluded  that  revocation  of  the  finding 
would  result  in  continued  and  increased 
dumping.  Freeport  provided  in  its 
comments  a  table  which  identified 
dumping  margins,  by  company,  over  the 
fife  of  the  finding.  Freeport  claimed  that 
this  evidence  demonstrated  that,  in 
practically  every  case,  dumping  not 
only  continued,  but  that  the  margin  of 
dumping  remained  steady  or  increased. 
In  addition.  Freeport  provided  a  table 
presenting  Census  data  on  die  total 
quantity  of  sulphur  imported  into  the 
United  States  from  Canada  and  stated 
that  imports  have  decreased  every  year 
since  1992,  when  the  domestic  industry 
began  requesting  administrative 
reviews. 

We  find  that  the  existence  of  dumping 
margins  after  the  issuance  of  the  finding 
is  highly  probative  of  the  hkelihood  of 
continuation  or  recurrence  of  dumping. 
Deposit  rates  above  de  minimis  levels 
continue  in  effect  for  exports  by  several 
Canadian  manufacturers  and  exporters 
of  elemental  sulphur  (for  example 
Allied  Signal  Inc..  Brimstone  Export. 
Mobil  Oil  Canada,  Ltd.,  Norcen  Energy 
Resources.  Petrosul  International).  As 
discussed  in  Section  II.A.3  of  the  Sunset 
Policy  Bulletin,  the  SAA  at  890.  and  the 
House  Report  at  63-64,  if  companies 
continue  dumping  with  the  discipline  of 
an  order  in  place,  the  Department  may 
reasonably  infer  that  dumping  would 
continue  if  the  discipline  were  removed. 
Therefore,  given  that  dumping  has 
continued  over  the  life  of  the  finding, 
and  absent  argument  and  evidence  to 
the  contrary,  the  Department  determines 
that  dumping  is  likely  to  continue  if  the 
finding  were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  in  a  sunset 
review  of  an  antidumping  finding  for 
which  no  company-specific  margin  or 
"all  others"  rate  is  included  in  the 
Treasury  finding  published  in  the 
Federal  Register,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
FederalRegister  by  the  Department. 
Additionally,  if  the  first  final  results  do 
not  contain  a  margin  for  a  particular 
company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding.  [See  section 
II.B.l  of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
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determinations.  (See  section  I1.B.2  and  3 
of  the  Sunset  Policy  Bulletin.] 

Because  Treasury  did  not  publish 
weighted-average  dumping  margins  in 
its  finding,  and  such  margins  are  not 
otherwise  pubhcly  available,  the 
margins  determined  in  the  original 
investigation  are  not  available  to  the 
Department  for  use  in  this  sunset 
review.  Under  these  circumstances,  the 
Department  normally  will  select  the 
margin  from  the  first  administrative 
review  conducted  by  the  Department  as 
the  magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked.  We  note  that,  to  date,  the 
Department  has  not  issued  any  duty 
absorption  findings  in  this  case. 

In  its  substantive  comments,  Freeport 
suggests  that  the  Department  use  the 
margins  from  both  the  first  (which 
covered  33  companies)  and  second 
(which  covered  17  companies)  final 
results  of  administrative  review  because 
both  determinations  established 
company-specific  margins  for  the  period 
in  the  1970s  immediately  following  the 
issuance  of  Treasury's  1973 
antidumping  finding.  For  companies 
covered  in  either  of  these  first  two 
reviews  for  which  margins  have 
increased  over  the  life  of  the  finding, 
Freeport  recommends  that  the 
Department  select  the  highest  rate 
applied  to  those  companies.  Finally,  for 
companies  covered  by  neither  of  these 
two  reviews,  but  covered  in  subsequent 
reviews,  Freeport  recommends  either 
the  first  "all  others"  rate  calculated  by 
the  Department,  the  highest  company- 
specific  rate  calculated  by  the 
IDepartment,  or,  in  the  case  to  two 
manufacturer/ exporter  combinations, 
the  only  rate  ever  calculated  for  the 
combination.  Other  than  its  discussion 
related  to  the  appropriate  margin  for 
Husky,  Freeport  merely  suggests  that  the 
Department's  policy  provides  for  the 
selection  of  the  highest  rate  for 
companies  where  the  Department  has 
calculated  a  margin  higher  than  the 
original. 

With  respect  to  Husky  Oil,  Ltd. 
('"Husky")  (a  company  that  was  first 
reviewed  by  the  E)epartment  during  the 
1991-1992  administrative  review), 
Freeport  argues  that,  if  the  finding  were 
revoked,  the  magnitude  of  the  margin 
likely  to  prevail  would  be  the  highest 
rate  calculated  for  Husky.  Freeport  notes 
that  the  margins  determined  by  the 
Department  for  Husky  in  the  91-92,  92- 
93,  93-94,  and  94-95  administrative 
reviews  have  been  7.17%,  40.38%, 
3.38%  and  0.33%,  respectively. 
Freeport  argues  that  the  enormous 
increase  in  Husky's  margin  between  the 
91-92  and  92-93  administrative  reviews 
reflects  Husky's  choice  to  increase 


dumping  in  a  effort  to  meiintain  market 
share,  particularly  during  a  period  when 
U.S.  market  prices  declined 
significantly.  Freeport  further  argues 
that  Husky's  margins  from  the  93-94 
and  94—95  administrative  reviews  are 
aberrationally  low  and  reflect  dramatic 
reduction  in  Husky's  U.S.  sales  volumes 
and  reversible  changes  in  its  operations 
designed  to  minimize  the  margins 
calculated  by  the  Department. 

Using  the  non-confidential  ranged 
figures  reported  by  Husky  during  the 
course  of  the  administrative  reviews, 
Freeport  states  that  Husky's  U.S.  sales 
volumes  decreased  from  the  91-92 
administrative  review  high  to  a  92-93 
all  time  low,  and  then  increased  during 
the  94-95  administrative  review. 
Freeport  adds  that  in  the  course  of  the 
ongoing  administrative  review  of  the 
96-97  administrative  review.  Husky 
again  decreased  the  volume  of  its 
exports  of  sulphur  to  the  U.S.  market. 

Freeport  notes  that  the  overwhelming 
majority  of  Husky's  (and  Canada's) 
sulphur  is  produced  at  major  sour  gas 
processing  plants.  Freeport  then  states 
that,  under  the  discipline  of  the  finding, 
Husky  made  changes  in  its  operations 
by  limiting  its  U.S.  exports  to  sulphur 
produced  at  an  unrepresentative  facility 
(the  Lloydminster  heavy  oil  upgrader,  as 
opposed  to  sour  gas  processing  plants) 
and  shifted  to  production  of  formed 
sulphur  at  its  sour  gas  facilities. 
Freeport  adds  that  these  changes  had  a 
major  impact  on  Husky's  reported  cost 
of  production  and  constructed  value 
and  the  resultant  dumping  margins 
calculated  by  the  Department. 

Freeport  concludes  that  in  the 
absence  of  the  constraints  imposed  by 
the  antidumping  finding,  Husky  would 
again  export  much  larger  volumes  of 
sulphur  to  the  United  States,  would 
resume  exporting  to  the  U.S.  from  its 
major  sour  gas  production  facilities  and 
would  otherwise  revert  to  its  normal 
commercial  operations. 

On  April  5,  1982,  the  Department 
issued  the  final  results  of  review  of  this 
finding  covering  47  of  the  52  knowTi 
exporters  and,  generally,  the  period  July 
1,  1978  through  November  30.  1980  (47 
FR  14507).  On  November  28.  1983.  the 
Department  issued  the  final  results  of 
review  of  this  finding  covering  43  of  the 
49  manufacturers  and/or  exporters  and, 
generally,  the  period  December  1,  1980 
through  November  30,  1981  (48  FR 
53592).  We  note,  however,  that  for  some 
companies,  the  November  1983  notice 
covered  an  earlier  review  period  than 
did  the  April  1982  notice.  For  example, 
the  November  1983  notice  covered 
entries  dating  back  to  1973  for  certain 
companies.  Therefore,  we  agree  with 
Freeport  and  have  selected,  as  the 


magnitude  of  the  margin  likely  to 
prevail,  the  margin  for  the  first  period 
reviewed  for  each  company,  regardless 
of  which  Federal  Register  notice 
contained  the  review  results. 

With  respect  to  selecting  the  highest 
rate  calculated  by  the  Department  for 
companies  whose  dumping  margins 
have  increased  over  time,  we  do  not 
agrer.with  Freeport.  In  the  Sunset  Policy 
Bulletin  the  Department  stated  that  "a 
company  may  choose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share"  and  that  "the 
Department  may,  in  response  to 
argument  from  an  interested  party, 
provide  to  the  Commission  a  more 
recently  calculated  margin  for  a 
particular  company,  where,  for  that 
particular  company,  dumping  margins 
increased  after  the  issuance  of  the 
order."  (See  section  II. B. 2  of  the  Sunset 
Policy  Bulletin.)  The  Department's 
intent  was  to  establish  a  policy  of  using 
the  original  investigation  margin  as  the 
starting  point,  thus  providing  interested 
parties  the  opportunity  and  incentive  to 
come  forward  with  data  which  would 
support  a  different  estimate.  Freeport, 
however,  merely  asserts  that  the  highest 
rate  calculated  should  be  selected  based 
on  "the  'increasing  margins'  criterion" 
established  in  the  Sunset  Policy 
Bulletin.  (See  Freeport's  September  2, 
1998,  Substantive  Response,  p.  9.) 
Freeport  did  not,  however,  present 
arguments  with  respect  to  changes  in 
margin  levels  as  related  to  market  share. 
The  statistics  provided  by  Freeport, 
1991-1997  annual  volume  and  value  of 
imports  from  Canada,  do  not  show  an 
incraase  in  imports  concurrent  with  an 
increase  in  dumping,  nor  does  it  present 
the  Department  with  a  picture  of  the 
relative  market  shares  held  by  Canada 
manufacturers  and  exporters.  Given  the 
information  available  to  the  Department, 
it  is  not  possible  to  discern  whether  any 
increases  or  decreases  in  margins  reflect 
an  effort  to  maintain  or  increase  market 
share.  Similarly.  Freeport  did  not  offer 
any  reason  for  its  request  that  the 
Department  select  the  highest  margin  or 
"all  others"  rate,  whichever  is  higher, 
for  those  companies  that  were  not 
reviewed  in  either  of  the  first  or  second 
administrative  reviews  conducted  by 
the  Department. 

Finally,  with  respect  to  the  magnitude 
of  the  margin  likely  to  prevail  with 
respect  to  Husky,  we  are  not  persuaded 
by  Freeport's  arguments.  While  we  agree 
that  the  volume  of  Husky's  exports 
declined  significantly  after  the  91-92 
review,  and  never  reached  the  91-92 
level,  the  level  of  Husky's  exports 
increased  between  92-93  and  93-94. 
Further,  we  have  no  reason  to  believe 
that  Husky  will,  if  the  finding  is 
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revoked,  revert  to  producing  sulphur  for 
export  to  the  United  States  at  its  other 
facilities.  Therefore,  as  discussed 
previously,  we  have  determined  that  the 
magnitude  of  the  margin  likely  to 
prevail  for  Husky  is  the  first  "new 
shippers"  rate  determined  by  the 
Department  (see  Elemental  Sulphur 
From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding;  48  FR  53592  (November  28, 
1982)). 

Our  review  of  the  margin  history  over 
the  life  of  this  finding  demonstrates  that 
there  have,  with  respect  to  some 
companies,  been  fluctuations  in  the 
level  of  the  margins.  We  do  not, 
however,  view  them  as  demonstrating  a 
consistent  patter  of  behavior.  Therefore, 
the  Department  finds  no  reason  to 
deviate  in  this  review  from  our  stated 
policy  of  using  the  first  rates  calculated 
by  the  Department.  We  determine  that 
the  original  margins  calculated  by  the 
Department  are  probative  of  the 
behavior  of  Canadian  manufacturers  and 
exporters  of  elemental  sulphur.  [See 
Elemental  Sulphur  From  Canada;  Final 
Results  of  Administrative  Review  of 
Antidumping  Finding;  47  FR  14507 
(April  5,  1982  and  Elemental  Sulphur 
From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding;  48  FR  53592  (November  28, 
1983)).  We  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rate  included  in  the 
Appendix  to  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Appendix  to  this  notice. 

This  notice  serves  as  the  only 
reminder  to  parties  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return  or  destruction  of 
APO  materials  or  conversation  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  section 
751(c)  and  777(i)  of  the  Act. 


Dated:  December  1,  1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
A  dm  inistra  tion . 


Manufacturer/exporter 

Margin 
(percent) 

Amerada  Minerals 

28  90 

Amoco  Canada  

Revoked 

Brimstone  Export/all  other 
mfgs. 

Canadian  Bright  Sulphur 

Canadian  Reserve  

87.65. 

26.95. 
1906 

Canadian  Reserve/Canamex 

Canamex  Commodity  

Canterra  Energy  (formerly 

Aquitaine  Co.  of  Canada 

Ltd. 
Canterra/Brimstone  

87.65. 

3.20. 

Revoked. 

87  65 

Canterra/Canamex 

CDC  Oil  &  Gas 

Cornwall  Chemicals  

Dome  Petroleum  

Home  Oil  

5.56. 
Revoked. 
Revoked. 
Revoked. 

RpvnkPTl 

Home  Oil-Canamex  

286 

Imperial  Oil 

Imperial  Oil'Exxon 

Irving  Oil 

Revoked. 
Revoked. 
Revoked 

Koch  Oil  

26  95 

Marathon  Oil  

28  90 

Pacific  Petroleum  

26  95 

Pacific  Petroleum-Canamex 
Pan  Canadian  

20.28. 
Revoked 

Pan  Canadian/Canamex 

Petro  Canada  Exploration 

Petrofina 

0. 

Revoked. 
28  90 

Petrogas  Processing 

Petrosul 

Revoked. 
0 

Rampart  Resources/Sulbow 
Minerals. 

Real  Infl  Marketing 

Sultx)w  Minerals 

0. 

0.21. 
26  95 

Sulconam  (formerly 
Laurentide  Sulphur  & 
Chemicals,  Ltd.). 

Sulmar  Canada 

Revoked. 
26  95 

Sulpetro  (formerly  Candel 

Oil). 
Suncor,  Inc.  (formerly  Sun 

Oil  Company  of  Canada, 

Ltd.  and  Great  Canadian 

Oil  Sands.  Ltd.). 

Suncor/Canamex  

Texaco  Canada  

Tiger  Chemicals 

Union  Texas 

28.90. 
Revoked. 

20.28. 
Revoked. 
Revoked. 
0 

West  Decalta 

28  90 

West  Coast  Transmission 

All  others  

28.90. 
5  56 

(FR  Doc.  98-32544  Filed  12-7- 
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98:  8:45  am) 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-820] 

Ferrosilicon  From  Brazil:  Notice  of 
Partial  Rescission  and  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  partial  rescission  and 
preliminary  results  of  antidumping  duty 
administrative  review. 


SUMMARY:  In  response  to  timely  requests 
for  administrative  review  for  the  period 
March  1,  1997  through  February  28, 
1998,  the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on 
ferrosilicon  from  Brazil.  We 
preliminarily  determined  that  during 
the  period  of  review,  one  of  the  two 
manufacturers/exporters  that  are  under 
review  sold  ferrosilicon  to  customers  in 
the  United  States  at  less  than  normal 
value.  If  the  preliminary  results  are 
adopted  in  our  final  results  of  this 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results  of 
this  review.  Parties  who  submit 
comments  on  issues  in  this  proceeding 
should  submit  with  each  comment  (1)  a 
statement  of  the  issue;  and  (2)  a  brief 
summary  of  their  comment. 

EFFECTIVE  DATE:  December  8,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur,  Howard  Smith,  or 
Wendy  Frankel,  AD/CVD  Enforcement 
Group  II.  Office  IV,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5346.  (202)  482- 
5193,  or  (202)  482-5849,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  1998). 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  March  11,  1998,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  ferrosilicon  from  Brazil  covering  the 
period  March  1,  1997,  through  February 
28, 1998.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  63 
FR  1868  (March  11,  1998);  see  also 
Antidumping  Duty  Order:  Ferrosilicon 
From  Rrazil,  59  FR  11769  (March  14, 
1994).  Pursuant  to  the  notice  of 
opportunity  to  request  an  administrative 
review  and  19  CFR  351.213(b)  of  the 
Department's  regulations,  in  March 
1998,  Companhia  de  Ferro  Ligas  da 
Bahia  (Ferbasa)  and  Companhia 
Brasileira  Carbureto  de  Calcio  (CBCC) 
requested  that  the  Department  conduct 
an  adininistrative  review  of  their 
respective  shipments  of  ferrosilicon  to 
the  United  States.  Additionally,  in 
March  1998,  AIMCOR  and  SKW  Metals 
&  Alloys,  Inc.,  (collectively  petitioners), 
domestic  interested  parties  under  19 
CFR  351.102(b)  of  the  Department's 
regulations,  requested  that  the 
Department  conduct  an  administrative 
review  of  Companhia  Ferroligas  Minas 
Gerais-Minasligas  (Minasligas)  as  well 
as  the  aforementioned  companies.  In 
response  to  these  requests,  the 
Department  initiated  an  antidumping 
duty  administrative  review  of  Ferbasa, 
CBCC,  and  Minasligas  (collectively 
respondents).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  63  FR  20378  (April 
24, 1998). 

The  Department  issued  an 
antidumping  duty  questionnaire  to  the 
respondents  in  May  1998  and  received 
responses  thereto  in  June  and  July  1998. 
In  June  1998,  the  Department  granted 
Ferbasa's  request  that  it  be  allowed  to 
limit  its  reporting  period  for  sales  in  the 
comparison  market  to  the  period  that  is 
contemporaneous  with  its  U.S.  sale, 
namely.  May  1, 1997  through  October 
31,  1997.  In  a  letter  granting  this 
request,  the  Department  also  instructed 
Ferbasa  to  report  its  cost  figures  for 
ferrosilicon  for  this  limited  period. 
Additionally,  based  on  U.S.  Custom's 
documents  obtained  by  the  Department, 
we  determined,  and  CBCC  confirmed, 
that  CBCC  did  not  have  any  entries  of 
ferrosilicon  for  consumption  in  the  U.S. 
customs  territory  during  the  period  of 
review  (FOR).  Therefore,  we  are 
rescinding  this  review  with  respect  to 
CBCC.  The  Department  issued 


supplemental  questionnaires  to  the 
remaining  respondents  in  September, 
October,  and  November  1998  and 
received  responses  thereto  in  these  same 
three  months. 

The  Department  is  conducting  this 
antidumping  duty  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Duty  Absorption 

On  May  20,  1998,  petitioners 
requested  that  the  Department 
determine,  with  respect  to  Minasligas, 
whether  antidumping  duties  had  been 
absorbed  during  the  FOR.  On  May  28, 
1998,  Minasligas  requested  that  the 
Department  reject  petitioners'  request 
for  a  determination  regarding  duty 
absorption  because  Minasligas  did  not 
sell  the  subject  merchandise  to  the 
United  States  through  an  affiliated 
importer  during  the  FOR. 

Section  751(a)(4)  of  the  Act  provides 
that  the  Department,  if  requested,  shall 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order,  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  For 
transition  orders  as  defined  in  section 
751(c)(6)(C)  of  the  Act,  i.e..  orders  in 
effect  as  of  January  1,  1995,  section 
351.213(j)(2)  of  the  Department's 
regulations  provides  that  the 
Department  will  make  a  duty-absorption 
determination,  if  requested,  in  any 
administrative  review  initiated  in  1996 
or  1998.  Because  the  order  on 
ferrosilicon  from  Brazil  has  been  in 
effect  since  1994,  it  is  a  transition  order 
in  accordance  with  section  751(c)(6)(C) 
of  the  Act.  The  instant  review  of 
Minasligas  was  initiated  in  1998. 
However,  during  the  FOR,  Minasligas 
did  not  sell  the  subject  merchandise  to 
the  United  States  through  importers  that 
are  affiliated  within  the  meaning  of 
section  751(a)(4)  of  the  Act  and, 
therefore,  we  did  not  make  a  duty 
absorption  determination  in  this 
segment  of  the  proceeding. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  ferrosilicon,  a  ferro  alloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 


Ferrosilicon  is  a  ferro  alloy  produced  by 
combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 
Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  review.  Calcium  silicon  is  an  alloy 
containing,  by  weight,  not  more  than 
five  percent  iron,  60  to  65  percent 
silicon,  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferro  alloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferro  alloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium.  Ferrosilicon  is  currently 
classifiable  under  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS): 
7202.21.1000,  7202.21.5000. 
7202.21.7500,  7202.21.9000. 
7202.29.0010,  and  7202.29.0050.  The 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  Our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Ferrosilicon  in  the  form  of  slag  is 
included  within  the  scope  of  this  order 
if  it  meets,  in  general,  the  chemical 
content  definition  stated  above  and  is 
capaljle  of  being  used  as  ferrosilicon. 
Parties  that  believe  their  importations  of 
ferrosilicon  slag  do  not  meet  these 
definitions  should  contact  the 
Department  and  request  a  scope 
determination. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
within  the  scope  of  this  review  that 
were  produced  by  the  respondents,  and 
sold  in  the  ordinary  course  of  trade  in 
the  comparison  market  during  the  FOR, 
to  be  foreign  like  products  for  purposes 
of  determining  the  appropriate  product 
comparisons  to  U.S.  sales. 
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Fair  Value  Comparisons 

To  determine  whether  the 
respondents'  sales  of  ferrosilicon  to 
customers  in  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  export  price  (EP)  to  normal 
value  (NV),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(2)  of  the  Act.  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  the  prices  of 
individual  U.S.  transactions. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on 
constructed  value  (CV),  that  of  the  sales 
from  which  we  derive  selling,  general 
and  administrative  (SG&A)  expenses 
and  profit.  For  EP,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  in  this  review,  is  from  the 
exporter  to  the  U.S.  importer. 

Neither  respondent  claimed  a  LOT 
adjustment.  Nevertheless,  in  order  to 
determine  whether  the  respondents'  NV 
sales  are  at  a  different  LOT  than  their  EP 
sales,  we  examined  stages  in  the 
marketing  process  and  seUing  functions 
along  the  chain  of  distribution  between 
the  respondent  producers  and  the 
unaffiliated  customers.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-To-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731  (November  19,  1997). 

During  the  POR,  Ferbasa  sold 
ferrosilicon  to  an  unaffiliated  trading 
company  in  the  U.S.  market  and  to 
unaffiliated  resellers  and  end  users  in 
the  comparison  market,  while 
Minasligas  sold  ferrosilicon  to 
unaffiliated  trading  companies  and  end 
users  in  the  U.S.  market  and  unaffiliated 
end  users  in  the  comparison  market.  We 
found  that  the  selling  functions 
associated  with  each  respondent's  U.S. 
and  comparison  markets  sales  of 
ferrosilicon  are  generally  the  same.  For 
example,  Ferbasa  negotiated  the  sales 
terms,  prepared  ferrosilicon  for 
shipment,  and  maintained  sales  records 
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in  both  the  U.S.  and  comparison  market. 
Minasligas  negotiated  the  sales  terms 
and  arranged  for  delivery,  either  to  the 
customer's  location,  in  the  case  of 
certain  sales  in  the  comparison  market, 
or  to  the  Brazilian  port,  in  the  case  of 
sales  to  U.S.  customers.  We  noted, 
however,  that  Ferbasa  sold  ferrosilicon 
from  inventory  in  the  comparison 
market,  while  it  manufactured 
ferrosilicon  to  order  for  the  U.S.  market. 
In  addition,  Ferbasa  incurred 
commission,  height,  and  brokerage  and 
handling  expenses  in  connection  with 
sales  of  ferrosilicon  to  the  U.S.  market, 
while  it  did  not  incur  these  expenses  on 
sales  of  ferrosilicon  in  the  comparison 
market.  With  regard  to  Minasligas,  the 
company  inciured  expenses  at  the  port 
in  connection  with  sales  of  ferrosilicon 
to  the  U.S.  market,  but  it  did  not  incur 
such  expenses  on  sales  of  ferrosilicon  in 
the  comparison  market.  These 
differences  primarily  involve 
differences  in  handling  and  transporting 
ferrosilicon  to  customers,  not 
differences  in  selling  functions. 
Although  Ferbasa  maintained  inventory 
only  for  its  comparison  market 
customers,  this  simply  involved  storing 
piles  of  ferrosilicon  in  open  stalls  at  the 
factory.  We  concluded  that  this  is  not  a 
significant  selling  function  given  the 
low  level  of  service  that  is  required  to 
maintain  inventory  in  such  a  fashion 
and,  thus,  we  did  not  consider  Ferbasa's 
maintenance  of  inventory  to  be  a 
significant  difference  in  selling 
activities.  In  the  absence  of  differences 
in  other  selling  activities  such  as  the 
sales  order  process,  advertising, 
warranty  service,  technical  support,  or 
the  maintenance  of  distribution 
warehouses,  we  found  that  the 
differences  noted  above  do  not 
constitute  substantial  differences 
indicating  that  either  respondent's  sales 
in  the  U.S.  and  comparison  markets 
occurred  at  different  marketing  stages. 
Therefore,  we  determined  that  a  single 
level  of  trade  exists  in  each  market  for 
both  respondents  and,  moreover,  all 
U.S.  and  comparison  market  sales  were 
made  at  the  same  level  of  trade  for  each 
respondent.  Consequently,  we  did  not 
make  a  level  of  trade  adjustment  in 
calculating  NV  for  either  respondent. 

Export  Price 

We  calculated  EP  in  accordance  with 
sections  772(a)  and  (c)  of  the  Act 
because  the  respondents  sold  the  subject 
merchandise  directly  to  the  first 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  Specifically,  we 
calculated  EP  based  on  the  packed 


prices  to  unaffiliated  customers  in  the 
United  States  from  which  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  insurance, 
brokerage  and  handling,  port 
warehousing,  weighing  and  clerical 
expenses. 

For  Minasligas.  we  based  EP  on  the 
U.S.  dollar-denominated  prices  that 
Minasligas  negotiated  with  its  U.S. 
customers  and  listed  on  commercial 
invoices  for  its  U.S.  sales,  rather  than 
the  Reais-denominated  prices  that 
Minasligas  reported  on  the  sales  tape. 
For  further  information,  see  the 
Memorandum  from  Alexander  Amdur 
to  the  File  on  Minashgas:  Calculations 
for  the  Preliminary  Results  of  the  1997- 
1998  Administrative  Review  of 
Ferrosilicon  from  Brazil  (Minasligas 
Calculation  Memorandum)  dated 
December  1,  1998  on  file  in  the  Central 
Records  Unit  (CRU)  located  in  room  B- 
099  of  the  main  Department  of 
Commerce  Building. 

For  Ferbasa,  we  based  EP  on  the  U.S. 
dollar-denominated  price  that  Ferbasa 
reported  for  its  U.S.  transaction  on  the 
sales  tape.  We  accepted  the  reported 
price  notwithstanding  the  petitioners' 
allegation  of  November  5,  1998,  that  the 
price  may  not  have  been  the  result  of  a 
bona  fide  arm's-length  transaction.  We 
have  reviewed  the  information 
contained  in  the  administrative  record 
and  concluded  that  the  evidence  does 
not  demonstrate  that  the  transaction  in 
question  was  not  bona  fide.  Therefore, 
for  the  preliminary  results,  we  have 
based  Ferbasa's  EP  on  the  price  reported 
in  the  sales  tape.  For  further 
information,  see  the  Concurrence 
Memorandum  From  Howard  Smith  to 
Holly  Kuga  regarding  this  issue,  dated 
December  1,  1998,  on  file  in  the  CRU 
located  in  room  B-099  of  the  main 
Department  of  Commerce  Building. 

Normal  Value 

In  accordance  with  section 
773(a)(l)(C)(ii)oftheAct,we 
determined  that  the  home  market  for 
each  respondent  serves  as  a  viable  basis 
for  calculating  NV  because  the  aggregate 
volume  of  each  respondent's  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  the 
aggregate  volume  of  its  U.S.  sales  of  the 
subject  merchandise.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  based  NV  on  the  price  at 
which  the  foreign  like  product  was  first 
sold  for  consumption  in  the  exporting 
country  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade  and.  to  the  extent  practicable,  at 
the  same  level  of  trade  as  the  EP.  In 
accordance  with  section  773(a)(6)  of  the 
Act.  we  adjusted  NV,  where  applicable. 
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by  adding  U.S.  packing  costs  and 
subtracting  home  market  packing  costs, 
ICMS  and  IPI  tax  expenses,  and  freight 
expenses.  Moreover,  in  accordance  with 
section  773(a)(6)  of  the  Act,  we  adjusted 
NV  for  differences  in  the  circumstances 
of  sale  by  adding  late  payment  charges, 
where  applicable,  and  U.S.  credit 
expenses,  and  by  subtracting  home 
market  credit  expenses. 

For  Minasligas,  we  recalculated  the 
amount  of  the  U.S.  credit  expense  that 
was  used  as  an  adjustment  to  NV  by 
making  the  following  changes.  First,  we 
used,  as  the  date  of  payment,  the  date 
Minasligas'  bank  received  payment  from 
Minasligas'  U.S.  customers  for  each  U.S. 
sale,  rather  than  the  date  the  bank 
advanced  Minasligas  money  on  the  sale 
through  Advance  Exchange  Contracts 
(ACCs).  Second,  we  used  the  actual 
average  interest  rate  of  the  ACCs  that 
Minasligas  used  to  finance  its  U.S.  sales 
during  the  FOR,  rather  than  the  average 
monthly  Brazilian  Taxa  referencial  de 
juros  (TR)  rate  for  the  FOR  reported  by 
Minasligas  in  its  response.  The 
Department's  questionnaire  instructs 
respondents  to  calculate  U.S.  credit 
expense  using  the  interest  rate  paid  on 
short-term  U.S.  dollar  borrowings. 
Although  Minasligas  claimed  that  it  had 
no  short-term  U.S.  dollar  borrowings 
during  the  FOR,  we  determined  that  the 
advances  obtained  from  the  ACCs  were 
short-term  U.S.  dollar  borrowings. 

In  its  response,  Minasligas  calculated 
home  market  credit  expense  using  a 
gross  unit  price  net  of  one  month's 
credit  expense,  regardless  of  the  credit 
period  applicable  to  the  sale.  Because 
the  Department's  practice  is  to  calculate 
credit  expense  based  on  gross  unit  price 
without  any  adjustments,  we 
recalculated  Minasligas's  home  market 
credit  expense  using  the  unadjusted 
gross  unit  price.  Furthermore,  we 
recalculated  the  home  market  credit 
expense  using  the  average  monthly  TR 
rate  for  the  FOR  reported  by  Minasligas 
in  the  narrative  portion  of  its  response, 
rather  than  the  interest  rate  that 
Minasligas  inadvertently  used  to 
calculate  credit  expense  on  its  sales 
tape.  For  further  information.  See 
Minasligas  Calculation  Memorandum. 

For  Ferbasa,  we  adjusted  NV  by 
adding  U.S.  commissions  and 
subtracting  home  market  indirect  selling 
expenses  up  to  the  amount  of  the  U.S. 
commission,  in  accordance  with  19  CFR 
351.410(e).  We  did  not  reduce  NV  by 
the  reported  home  market  packing 
expense  because  we  determined  that 
Ferbasa  reported  packing  revenue, 
rather  than  packing  expense,  in  its  home 
market  sales  tape.  In  addition,  although 
Ferbasa  revised  its  reported  cost  of 
manufacturing,  it  failed  to  revise  its 


home  market  inventory  carrying  cost 
which  was  based  on  manufacturing 
costs.  Therefore,  we  recalculated  home 
market  inventory  carrying  cost  using  the 
revised  cost  of  manufacturing  figure 
reported  by  Ferbasa  in  its  November  10, 
1998,  supplemental  response. 

I.  Cost  of  Froduction  (COF)  Analysis 

Because  we  disregarded  sales  below 
the  COF  for  Ferbasa  and  Minasligas  in 
the  last  completed  segments  of  the 
proceeding  (See  Ferrosilicon  from 
Brazil;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  28355  (May  22,  1998) 
with  respect  to  Ferbasa,  and  62  FR 
43504  (August  14,  1997)  with  respect  to 
Minasligas),  we  had  reasonable  grounds 
to  believe  or  suspect  that  sales  of  the 
foreign  product  under  consideration  for 
the  determination  of  NV  in  this  review 
may  have  been  made  at  prices  below  the 
COF,  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  investigations  to  determine 
whether  the  respondents  sold 
ferrosilicon  in  the  home  market  during 
the  FOR  at  prices  that  were  less  than 
their  COP. 

a.  Calculation  of  COP.  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  each  respondent's  COF  based 
on  the  sum  of  the  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
SG&A,  financing  expenses  and,  for 
Minasligas,  packing  costs.  We  did  not 
include  packing  costs  in  COF  for 
Ferbasa  because  the  company  failed  to 
report  this  cost  separately.  We  adjusted 
Ferbasa's  reported  costs  by  (1)  adjusting 
general  and  administrative  expenses  by 
other  operating  income  and  non- 
operating  expenses  related  to  the 
general  operations  of  the  company,  and 
(2)  increasing  financing  expense  by 
monetary  correction  losses.  For  further 
information,  see  the  Ferbasa  Preliminary 
Results  Calculation  Memorandum  dated 
December  1, 1998,  on  file  in  the  CRU 
located  in  room  B-099  of  the  main 
Department  of  Commerce  Building.  We 
adjusted  Minasligas'  reported  costs  by 
using,  as  the  fixed  overhead  cost  for  all 
grades  of  ferrosilicon,  the  one  cost  that 
Minasligas  originally  reported  for  all 
grades  of  ferrosilicon,  rather  than  the 
separate  fixed  overhead  costs  that 
Minasligas  subsequently  allocated  to  the 
standard  and  refined  grades  of 
ferrosilicon.  We  recalculated  the 
indirect  selling  expenses  using  a  value- 
based,  rather  than  quantity-based, 
allocation  methodology.  For  further 
information,  see  Minasligas  Calculation 
Memorandum. 


b.  Test  of  Home  Market  Prices.  In 
order  to  determine  whether  the 
respondents  made  home  market  sales 
during  the  FOR  at  prices  below  the  COF 
on  a  product-specific  basis,  we 
compared  the  weighted-average  COF 
(net  of  selling  and,  where  applicable, 
packing  expenses  and  adjusted  as  noted 
above)  to  home  market  prices  less  ICMS 
and  IPf  tax  expenses,  direct  and  indirect 
sellingexpenses  and,  where  applicable, 
home  market  packing  expenses.  In 
addition,  where  applicable,  we  added 
interest  revenue  to  home  market  prices 
before  comparing  them  to  the  COP.  We 
excluded  ICMS  and  IPI  tax  expenses 
from  the  home  market  prices  used  in 
our  sales-below-cost  analysis  because 
the  COP  did  not  contain  tbese  expenses. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recove'ry  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)  of  the  Act. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
during  the  FOR  were  at  prices  below  the 
COP,  we  did  not  disregard  any  below- 
cost  sales  of  that  product  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  dining  the  FOR  were  at  prices 
less  than  the  COF,  we  determined  that 
such  aales  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  and  not  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(C)  &  (D)  of  the 
Act.  Therefore,  we  disregarded  the 
below-cost  sales. 

In  t&e  instant  review,  we  found  that 
for  certain  ferrosilicon  products,  more 
than  20  percent  of  Ferbasa's  and 
Minasligas'  home  market  sales  were 
sold  at  prices  less  than  the  COF  within 
an  extended  period  of  time,  and  that  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  Therefore,  in  accordance  with 
section  773(b)(1)  of  the  Act,  we 
disregarded  the  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV. 

Currency  Conversion 

Pursuant  to  section  773(A)(a)  of  the 
Act,  for  purposes  of  the  preliminary 
results,  we  converted  foreign  currencies 
into  U.S.  dollars  using  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sales.  These  official  exchange 
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rates  are  based  on  the  daily  rates 
identified  by  the  Dow  Jones  Business 
Information  Services.  Section  773(A)(a) 
of  the  Act  directs  the  Department  to  use 
a  daily  exchange  rate  to  convert  foreign 
currencies  into  U.S.  dollars  unless  the 
daily  rate  involves  a  "fluctuation."  It  is 
our  practice  to  find  that  a  fluctuation 
exists  when  the  daily  exchange  rate 
differs  from  a  benchmark  rate  by  2.25 
percent.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey  (61  FR 
35188.  35192)  (July  5.  1996).  The 
benchmark  rate  is  defined  as  the  moving 
average  of  the  rates  for  the  past  40 
business  days.  Where  we  determined 
that  the  daily  rates  applicable  to  this 
review  fluctuated,  as  defined  above,  we 
converted  foreign  currencies  into  U.S. 
dollars  using  the  benchmark  exchange 
rate. 

Preliminary  Results  of  The  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 
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Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Companhia  Ferroligas  Minas 

Gerais-Minasligas 

(Minasligas)  

Companhia  de  Ferro  Ligas  da 

Bahia  (Fertjasa)  

10.16 
0.00 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
pubhcation  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  A  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice  or  the  first 
business  day  thereafter.  The  Department 
v«ll  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments 
or  at  the  hearing,  within  120  days  from 


the  publication  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  Upon  completion  of 
this  review,  the  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  for  each  importer  we  will 
divide  the  total  applicable  dumping 
margin  (calculated  as  the  difference 
between  NV  and  EP)  by  the  total 
number  of  metric  tons  sold.  We  will 
direct  Customs  to  assess  the  resulting 
per-metric  ton  dollar  amount  against 
each  metric  ton  of  subject  merchandise 
entered  by  the  importer  during  the  POR. 
Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  ferrosilicon  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
(Ferbasa  and  Minasligas)  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review,  except  if  the  rate 
is  less  than  0.5  percent,  ad  valorem  and, 
therefore,  de  minimis,  the  cash  deposit 
rate  will  be  zero;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  original  less  than  fair  value 
(LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise  and;  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  LTFV  investigation,  the 
cash  deposit  rate  will  be  35.95  percent, 
the  "All  Others"  rate  established  in  the 
original  LTFV  investigation  (59  FR 
11769,  March  14,  1994).  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  351.402(f) 
of  the  Department's  regulations  to  file  a 


certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
and777(i)(l)oftheAct. 

Dated:  December  1, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  98-32542  Filed  12-7-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-0561 

Final  Results  of  Expedited  Sunset 
Review:  Melamine,  in  Crystal  Form, 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Melamine,  in 
Crystal  Form,  from  Japan. 

SUMMARY:  On  August  3,  1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  finding  on 
melamine,  in  crystal  form,  from  Japan 
(63  FR  41227)  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act").  On  the  basis  of  a  notice  of 
intent  to  participate  and  substantive 
comments  filed  on  behalf  of  the 
domestic  industry,  and  inadequate 
response  (in  this  case  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Magnitude  of  the 
Margin  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  l4th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  December  8,  1998. 
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Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Hegulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16.  1998)  (" Sunset  Policy 
Bulletin  ). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  is  melamine.  in 
crystal  form,  from  Japan.  Melamine,  in 
crystal  form,  is  a  fine  white  crystaUine 
powder  used  to  manufacture  melamine 
formaldehyde  resins,  currently 
classifiable  under  2933.61.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

On  February  28,  1997  (62  FR  9176), 
melamine,  in  crystal  form,  with  special 
physical  characteristics  (100%  of  the 
particles  are  smaller  than  10  microns) 
was  determined  to  be  within  the  scope 
of  the  order.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  melamine,  in  crystal 
form,  from  Japan. 

Background 

On  August  3,  1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  finding  on  melamine,  in 
crystal  form,  from  Japan  (63  FR  41227), 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  from  Melamine 
Chemicals  Inc.  ("MCI")  on  August  14, 
1998,  within  the  deadline  specified  in 
section  351.218(d)(l)(i)  of  the  Sunset 
Regulations.  MCI  claimed  interested 
party  status  under  section  771(9)(C)  of 
the  Act,  as  a  United  States  manufacturer 
of  melamine.  We  received  a  complete 
substantive  response  from  MCI  on 
September  1, 1998,  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to 
section  751(c)(3)(B)  of  the  Act  and  our 


regulations  (19  CFR 
351.218(e)(l)(ii)(C)(2)),  the  Department 
determined  to  conduct  an  expedited 
review. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-«26. 
pt.l  (1994).  and  the  Senate  Report,  S. 
Rep.  No.  103^12  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  II.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 


Thq  antidumping  finding  on 
melamine,  in  crystal  form,  from  Japan 
was  published  in  the  Federal  Register 
as  Treasury  Decision  73-54  (42  FR  6366, 
February  2,  1977).  Since  that  time,  the 
Department  has  conducted  several 
admiaistrative  reviews.  The  finding 
remains  in  effect  for  all  imports  from  all 
manufacturers  of  melamine,  in  crystal 
form,  from  Japan. 

In  its  substantive  response,  MCI 
argues  that  "there  is  a  strong  likelihood 
that  dumping  by  Japanese  producers  (of 
melamine)  would  resume"  if  the 
antidumping  finding  were  revoked  (See 
Substantive  Response,  September  1, 
1998).  With  respect  to  whether  dumping 
continued  at  any  level  above  de  minimis 
after  the  issuance  of  the  finding,  MCI 
asserts  that,  as  dociunented  in  the  final 
results  of  reviews  reached  by  Treasury 
and  the  Department,  when  Japanese 
shipments  to  the  United  States  market 
were  examined,  dumping  margins  of  60 
and  70.22%  were  found.  MCI  states  that 
the  conclusion  to  be  drawn  from  these 
dumping  margins  is  that  respondents  in 
this  case  have  been  unable  or  unwilling  • 
to  restructure  their  operations  so  as  to 
sell  melamine  in  the  United  States  at 
fair  value.  Furthermore,  MCI  asserts  that 
competitive  pricing  pressures  and  global 
market  conditions  for  melamine,  in 
crystal  form,  are  such  that  any  future 
sales  of  the  subject  merchandise  to  the 
United  States  would  likely  be  at  less 
than  fair  value.  It  argues  in  its 
substantive  response,  as  well  as  in 
previous  submissions  to  the 
Department,  that  there  is,  and  has  been, 
excess  production  capacity  in  both  the 
U.S.  and  Japanese  melamine  industries. 
According  to  MCI,  this  excess  capacity 
has  prompted  Japanese  melamine 
producers  to  sell  their  products  in 
Southeast  Asian,  Australian,  and  Iranian 
markets  at  less  than  fair  value.  MCI 
asserts  that  revocation  of  the  finding 
would  allow  the  Japanese  producers  to 
take  similar  actions  in  the  United  States. 
With  respect  to  import  volumes,  MCI 
had  indicated  that  there  has  been  a 
cessation  of  exports  of  the  subject 
merchandise  to  the  United  States.  The 
final;results  from  the  three  most  recent 
administrative  reviews  indicate  that 
there  were  no  shipments  of  melamine, 
in  crystal  form,  from  Japan.' 

In  the  administrative  reviews 
conducted  by  the  Department  over  the 
life  of  this  finding,  only  one  firm  ever 
reported  shipments.^  In  each  of  the 
subsequent  reviews,  the  Department 


1  As  indicated  in  47  FR  23507.  May,  28.  1983:  47 
FR  44597.  October  8.  1982:  and  48  FR  38527. 
August  24.  1983. 

2  See  Melamine  in  Crystal  Form  From  Japan;  Final 
Results  of  Administrative  Review  of  Antidumping 
Finding;  46  FR  15305  (March  5.  1981). 
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determined  that  there  were  no 
shipments  from  any  of  the  known 
exporters  of  melamine  from  Japan. ""  We 
find,  therefore,  that  the  cessation  of 
imports  after  the  issuance  of  the  finding 
and  the  existence  of  dumping  margins 
after  the  issuance  of  the  finding  are 
highly  probative  of  the  Hkelihood  of 
continuation  of  dumping.  Deposit  rates 
above  de  minimis  levels  continue  in 
effect  for  exports  by  all  known  Japanese 
exporters  of  melamine,  in  crystal  form. 
As  discussed  in  Section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64.  if 
imports  cease  after  the  order  is  issued, 
we  may  reasonably  assume  that  the 
exporters  could  not  sell  in  the  United 
States  without  dumping  and  that,  to 
reenter  the  U.S.  market,  they  would 
have  to  resume  dumping.  Furthermore, 
if  companies  continue  to  dump  with  the 
discipline  of  an  order  in  place,  we  may 
reasonably  assume  that  dumping  would 
continue  if  the  disciphne  were  removed. 
Therefore,  absent  argument  and 
evidence  to  the  contrary  and,  given  that 
exports  of  the  subject  mercheuidise  have 
ceased  and  dumping  margins  above  de 
minimis  continue  in  effect,  the 
Department  determines  that  dumping  is 
likely  to  continue  or  recur  if  the  finding 
were  revoked. 

Because  the  Department  based  this 
determination  on  the  cessation  of 
dumping  and  the  continued  existence  of 
margins  above  de  minimis,  it  is  not 
necessary  to  address  MCI's  arguments 
concerning  competitive  pricing 
pressures,  global  market  conditions,  or 
excess  U,S.  production  capacity  in  this 
notice. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  in  a  sunset 
review  of  an  antidumping  finding  for 
which  no  company-specific  margin  or 
all  others  rate  is  included  in  the 
Treasury  finding  published  in  the 
Federal  Register,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department. 
Additionally,  if  the  first  final  results  do 
not  contain  a  margin  for  a  particular 

>  See  Melamine  in  Crystal  Fonn  From  Japan;  Final 
Results  of  Administrative  Review  of  Antidumping 
Fmding;  47  FR  23507  (May  28,  1982).  Melamine  in 
Crystal  Form  From  Japan;  Final  Results  of 
Administrative  Review  of  Antidumping  Finding  47 
FR  44597  (October  8,  1982).  Melamine  in  Crystal 
Form  Fmm  Japan;  Final  Results  of  Administrative 
Review  of  Antidumping  Finding;  48  FR  38527 
(August  24,  1983),  and  Melamine  in  Crystal  Form 
From  Japan;  Final  Results  of  Administrative  Review 
of  Antidumping  Finding  and  Determination  Not  To 
Revoke;  49  FR  32634  (August  14,  1984). 
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company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding.  (See  section 
II.B.l.  of  the  Sunset  Policy  Bulletin.] 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  II.B.2  and 
3.  of  the  Sunset  Policy  Bulletin). 

Treasury  did  publish  a  weighted- 
average  dumping  margin  in  this  finding 
for  Nissan  Chemical  Industries,  Ltd.  of 
60  percent  (41  FR  41727,  September  23, 
1976).  However,  Treasury  did  not 
publish  a  "new  shipper"  rate  or  a  rate 
for  any  other  company  exporting  subject 
merchandise  in  this  or  any  subsequent 
determination.  Under  these 
circiunstances.  the  Department  normally 
will  provide  the  Commission,  as  the 
margin  for  any  new  company  not 
reviewed  by  Treasury,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding.  The  first 
"new  shipper"  rate  established  by  the 
Department  was  70.22  percent  (47  FR 
23507,  May  28.  1982). 

In  its  substantive  response.  MCI 
suggests  that  the  Department  choose  the 
60%  dumping  margin  originally 
imposed  by  Treasury  for  Nissan 
Chemical  Industries.  Ltd.  In  addition, 
according  to  MCI.  the  Department 
should  select  the  70.22%  dumping 
margin  for  other  companies  appfied  by 
the  Department  in  subsequent 
administrative  reviews. 

We  agree  vdth  MCI  and.  consistent 
with  the  policy,  we  determine  that  the 
original  margins  calculated  by  the 
Department  and  Treasury  are  probative 
of  the  behavior  of  the  Japanese 
manufacturers  and  exporters  of 
melamine,  in  crystal  form.  We  will 
report  to  the  Commission  the  company- 
specific  and  "all  other's"  margins 
contained  in  the  Final  Results  section  of 
this  notice. 


Final  Results  of  Review 

As  a  resuh  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  below. 


disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
vnth  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  December  1,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-32537  Filed  12-7-98;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58S-046] 

Final  Results  of  Expedited  Sunset 
Review:  Polychloroprene  Rut}t}er  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
expedited  sunset  review: 
Polychloroprene  rubber  fix)m  Japan. 


Manufacturer/exporter 


Nissan  Chemicals,  Ltd. 
All  Others 


Margin 
(percent) 


60 
70.22 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 


SUMMARY:  On  August  3.  1998.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  finding  on 
polychloroprene  rubber  from  Japan  (63 
FR  41227)  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  substantive  comments 
filed  on  behalf  of  the  domestic  industry, 
and  inadequate  response  (in  this  case  no 
response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
resuh  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
finding  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Magnitude 
of  the  Margin  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner. 
Office  of  Pohcy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  DATE:  December  8,  1998. 


Statute  and ! 


review. 
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")  review  and 
with  sections 
of  the  Act. 


7-98;  8:45  am) 


Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
[Regulations").  Guidance  on 
ttiethodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  are  shipments  of 
■polychloroprene  rubber,  an  oil  resistant 
synthetic  rubber  also  knowm  as 
polymerized  chlorobutadiene  or 
neoprene,  currently  classifiable  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  as  items 
4002.42.00,  4002.49.00,  4003.00.00, 
4462.15.21  and  4462.00.00.  HTSUS  item 
numbers  are  provided  for  convenience 
and  for  Customs  purposes.  The  vmtten 
descriptions  remain  dispositive. 

This  review  covers  all  manufacturers 
and  exporters  of  polychloroprene  rubber 
from  Japan. 

Background 

On  August  3, 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  finding  on 
polychloroprene  rubber  from  Japan  (63 
FR  41227),  pursuant  to  section  751(c)  of 
the  Act.  The  Department  received  a 
Notice  of  hitent  to  Participate  from 
Dupont  Dow  Elastomers  L.L.C. 
("DuPont")  on  August  18, 1998,  within 
the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  DuPont  claimed  interested 
party  status  under  section  771(9)(C)  of 
the  Act,  as  a  manufacturer  of  the 
domestic  like  product.  We  received  a 
complete  substantive  response  from 
Dupont  on  September  2,  1998,  within 
the  30-day  deadline  specified  in  the 
Sunset  Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
response  from  any  respondent 
interested  party  to  this  proceeding.  As  a 
result,  pursuant  to  section  751(c)(3)(B) 
of  the  Act  and  our  regulations  (19  CFR 
351.218(e)(l)(ii)(C)(2)),  the  Department 
determined  to  conduct  an  expedited 
review. 


Determination 

hi  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  a  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
hkely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  margin 
are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  base  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.3  of  the  Sunset  Policy 
Bulletin).  In  addition,  the  Department 
indicated  that  it  normally  will 
determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3  of  the 
Sunset  Policy  Bulletin). 

The  antidumping  finding  on 
polychloroprene  rubber  from  Japan  was 


published  in  the  Federal  Register  as 
Treasury  Decision  73-333  (38  FR  33593, 
Dejember  6. 1973).  Since  that  time,  the 
Department  has  conducted  a  number  of 
administrative  reviews. '  The  finding 
remains  in  effect  for  all  imports  of 
polychloroprene  rubber  from  Japan. 

In  its  substantive  response,  DuPont 
argues  that  the  history  of  the  case  and 
actions  taken  by  Japanese  producers  and 
exporters  of  polychloroprene  rubber 
prior  to  and  during  the  pendency  of  this 
proceeding  demonstrate  that  revocation 
likely  would  result  in  recurrence  of 
dumping  of  polychloroprene  rubber  in 
the  United  States  (see  September  2, 
1998  Substantive  Response  of  DuPont). 
With  respect  to  whether  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  finding.  DuPont  states 
that  in  the  four  years  prior  to  the  finding 
of  dumping  by  Treasury  in  1973, 
Japanese  imports  of  polychloroprene 
rubber  trebled.  However,  according  to 
DuPont,  after  the  issuance  of  the 
finding,  imports  of  polychloroprene 
rubber  from  Japan  declined  and  then 
ceased.  DuPont  states  that  the  results  of 
final  determination  by  Treasury  and  by 
the  Department  indicate  shipments  of 
polychloroprene  rubber  from  Japan 
ceased  after  the  issuance  of  the  finding 
and  have  not  resumed.  In  conclusion, 
DuPont  argues  that  the  Department 
should  determine  that  there  is  a 
likelihood  that  dumping  would 
continue  were  the  finding  revoked 
because  imports  of  polychloroprene 
rubber  ceased  soon  after  the  issuance  of 
the  order. 

In  each  of  the  administrative  reviews 
conducted  by  the  Department,  with  the 
exception  of  the  first  administrative 
review  covering  various  periods  from 
July  1,  1973  through  November  30, 
1980,  the  Department  found  that  there 
were  no  known  shipments  by  the 
known  exporters  of  polychloroprene 
rubber  from  Japan. ^  We  find,  therefore. 


1  See  Polychloroprene  Bubber  From  lapan;  Final 
Results  of  Administrative  Review  of  Antidumping 
Finding:  47  FR  14746  (April  6.  1982); 
Polychloroprene  Rubber  From  Japan:  Final  Results 
of  Administrative  Review  of  Antidumping  Finding: 
48  FR  9678  (March  8,  1983):  Polychloroprene 
Rubber  From  Japan:  Final  Results  of  Administrative 
Review  of  Antidumping  Finding:  49  FR  10694 
(March  22.  1984):  Polychloroprene  Rubber  From 
Japan:  Final  Results  of  Administrative  Review  of 
Antidumping  Finding:  49  FR  46454  (November  26. 
1984):  Polychloroprene  Rubber  From  Japan:  Final 
Ri^ults  of  Administrative  Review  of  Antidumping 
Finding,  61  FR  29344  (June  10,  1996);  and 
Polychloroprene  Rubber  From  Japan:  Final  Results 
of  Administrative  Review  of  Antidumping  Finding: 
61  FR  67318  (December  20.  1996). 

2  See  Polychloroprene  Rubber  From  Japan:  Final 
Results  of  Administrative  Review  of  Antidumping 
Finding:  47  FR  14746  (April  6,  1982); 
Polychloroprene  Rubber  From  Japan:  Final  Results 
of  Administrative  Review  of  Antidumping  Finding: 

Continued 
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that  the  cessation  of  imports  after  the 
issuance  of  the  finding  is  highly 
probative  of  the  likelihood  of 
continuation  or  dumping.  Furthermore, 
deposit  rates  above  de  minimis  levels 
continue  in  effect  for  two  of  the  eight 
known  Japanese  polychloroprene  rubber 
producers  and/ or  exporters.  As 
discussed  in  Section  II.  A. 3.  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64.  if 
imports  cease  after  the  order  is  issued, 
we  may  reasonably  assume  that 
exporters  could  not  sell  in  the  United 
States  without  dumping  and  that,  to 
reenter  the  U.S.  market,  they  would 
have  to  resume  dumping.  Therefore, 
absent  argimient  and  evidence  to  the 
contrary,  and  given  that  shipments  of 
the  subject  merchandise  ceased  soon 
after  the  issuance  of  the  finding  and  that 
dumping  margins  continued  after  the 
issuance  of  the  finding,  the  Department, 
consistent  with  Section  II.  A.3  of  the 
Sunset  Policy  Bulletin,  determines  that 
dumping  is  likely  to  continue  or  recur 
if  the  finding  were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  in  a  sunset 
review  of  an  antidumping  finding  for 
which  no  company-specific  margin  or 
all  others  rate  is  included  in  the 
Treasury  finding  published  in  the 
Federal  Register,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department. 
Additionally,  if  the  first  final  results  do 
not  contain  a  margin  for  a  particular 
company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 
E>epartment  for  that  finding.  [See  section 
II.B.l.  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  II.B.2  and 
3.  of  the  Sunset  Policy  Bulletin). 

Because  Treasury  did  not  publish 
weighted-average  dumping  margins  in 
its  finding,  the  margins  determined  in 
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48  FR  9678  (March  8,  1983);  Polychloroprene 
Rubber  From  Japan;  Final  Results  of  Administrative 
Review  of  Antidumping  Finding;  49  FR  10694 
(March  22,  1984);  Polychloroprene  Rubber  From 
Japan;  Final  Results  of  Administrative  Review  of 
Antidumping  Finding;  49  FR  46454  (November  26. 
1984);  Polychloroprene  Rubber  From  Japan;  Final 
Results  of  Administrative  Review  of  Antidumping 
Finding:  61  FR  29344  (June  10.  1996);  and 
Polychloroprene  Rubber  From  Japan;  Final  Results 
of  Administrative  Review  of  Antidumping  Finding 
61  FR  67318  (December  20,  1996). 


the  original  investigation  are  not 
available  to  the  Department  for  use  in 
this  sunset  review.  Under  these 
circumstances,  the  Department  normally 
will  select  the  margin  from  the  first 
administrative  review  conducted  by  the 
Department  as  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  finding  is  revoked.  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  ca$e. 
In  its  substantive  response.  DuPont 
argues  that  because  Treasury  did  not 
publish  company-specific  margins  or  a 
"new  shipper's"  rate  in  this  finding,  the 
Department,  consistent  with  its  Sunset 
Policy  Bulletin,  should  report  the 
company-specific  margins  and  "new 
shipper's"  rate  calculated  by  the 
Department  in  the  final  resuhs  of  the 
first  administrative  review. 

The  Department  finds  no  reason  to 
deviate  fi-om  our  Sunset  Policy  Bulletin 
in  this  review.  We  determine  that  the 
original  margins  calculated  by  the 
Department  are  probative  of  the 
behavior  of  the  Japanese  manufacturers 
and  exporters  of  polychloroprene 
rubber.  [See  Polychloroprene  Rubber 
From  Japan;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding:  47  FR  14746  (April  6.  1982). 
We  will  report  to  the  Commission  the 
company-specific  and  "all  other's"  rate 
contained  in  the  Final  Results  section  of 
this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


Dated;  December  1. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-32539  Filed  12-7-98:  8:45  am] 
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Manufacturer/exporter 

Margin 
(percent) 

Denki  Kagaku  Kogyo.  K.K 

Denki    Kagku    Kogyo.    K.K7Hoei 
Sangyo  Co..  Ltd 

0 

Suzugo  Corporation 

ss 

All  Other's  Rate  

5S 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752.  and  777(i)(l)  of  the  Act. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-401-040] 

Final  Results  of  Expedited  Sunset 
Review:  Stainless  Steef  Plate  From 
Sweden 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  stainless  steel 
plate  from  Sweden. 

SUMMARY:  On  August  3.  1998.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
(63  FR  41227)  of  the  antidumping 
finding  on  stainless  steel  plate  from 
Sweden  pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  filed  on  behalf  of  the 
domestic  industry  and  substantive 
comments  filed  on  behalf  of  the 
domestic  industry  and  a  respondent 
interested  party,  the  Department 
determined  to  conduct  an  expedited 
review.  As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  confinuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Magnitude  of  the  Margin  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  December  8,  1998. 
Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  {"Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
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Department's  Polici?  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  is  stainless  steel 
plate  from  Sweden,  which  is  commonly 
used  in  scientific  and  industrial 
equipment  because  of  its  resistance  to 
Staining,  rusting  and  pitting.  Stainless 
steel  plate  is  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7219.11.00.00,  7219.12.00.05, 
7219.12.00.15,  7219.12.00.45, 
7219.12.00.65,  7219.12.00.70, 
7219.12.00.80,  7219.21.00.05, 
7219.21.00.50,  7219.22.00.05, 
7219.22.00.10,  7219.22.00.30, 
7219.22.00.60.  7219.31.00.10. 
7219.31.00.50,  7220.11.00.00, 
7222.30.00.00,  and  7228.40.00.00. 
Although  the  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
remains  dispositive. 

On  July  11, 1995,  the  Department 
determined  that  Stavax  ESR  (Stavax), 
UHB  Ramax  (Ramax),  and  UHB  904L 
(904L)  when  flat-rolled  are  within  the 
scope  of  antidumping  finding.  On 
November  3, 1995,  the  Department 
determined  that  stainless  steel  plate 
products  Stavax,  Ramax,  and  904 L 
when  forged,  are  within  the  scope  of  the 
antidumping  finding.  On  December  30. 
1997.  the  Department  determined  that 
merchandise  rolled  into  hot  bands  in 
Sweden  from  British  slabs  is  subject  to 
the  finding. 

'      This  review  covers  all  known 
manufacturers  and  exporters  of  stainless 
steel  plate  from  Sweden. 

Background 

On  August  3. 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  finding  on  stainless  steel 
plate  from  Sweden  (63  FR  41227) 

[  pursuant  to  section  751(c)  of  the  Act. 

;  We  received  a  Notice  of  Intent  to 
Participate  from  the  Allegheny  Ludlum 

;  Corporation.  Armco,  Inc.,  J&L  Specialty 
Steel,  Inc.,  G.O.  Carlson,  Inc.,  and 
Bethlehem  Lukens  Plate  (collectively 
"the  petitioners")  within  the  applicable 
deadline  (August  18, 1998)  specified  in 
section  351.218(d)(l)(i))  of  the  Sunset 

I  Regulations.  The  petitioners  claimed 
interested  party  status  under  section 

'  771(9)(C)ofthe  Act,  as  domestic 
manufacturers  of  the  subject 
merchandise.  We  received  timely  and 
complete  substantive  responses  to  the 


notice  of  initiation  on  September  2, 
1998,  on  behalf  of  the  petitioners  and 
one  respondent  interested  party, 
Uddeholm  Tooling  AB,  and  their 
American  subsidiary,  Bohler-Uddeholm 
Corporation  ("Uddeholm").  Uddeholm 
claimed  interested  party  status  under 
section  771(9)(A)  of  the  Act,  as  a  foreign 
manufacturer  and  exporter  of  the  subject 
merchandise.  We  received  a  waiver  of 
participation  from  the  other  known 
Swedish  manufactiu^r  of  stainless  steel 
plate,  Avesta  Sheffield  AB,  and  their 
American  subsidiary,  Avesta  Sheffield 
NAD  ("Avesta"). 

Using  the  value  of  exports 
information  submitted  by  Uddeholm 
and  the  value  of  imports  as  reported  by 
the  United  States  Customs  Service  in  its 
annual  reports  to  Congress  on 
administration  of  the  antidvunping  and 
countervailing  duty  laws,'  the 
Department  determined  that  exports  by 
Uddeholm  accounted  for  significantly 
less  than  50  percent  of  the  value  of  total 
exports  of  the  subject  merchandise  over 
the  five  calendar  years  preceding  the 
initiation  of  the  sunset  review. 
Therefore,  on  September  22, 1998,  the 
Department  determined  that  respondent 
interested  parties  provided  inadequate 
response  to  the  notice  of  initiation,  and. 
the  Department  determined  to  conduct 
an  expedited  review  (see  memo 
concerning  adequacy  of  respondent's 
submission  dated  September  22.  1998) 
in  accordance  with  section 
351.218(e)(l)(ii)(C)(2)  of  the  Sunset 
Regulations. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Etepartment  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  diunping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding  and,  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 


parties'  comments  with  respect  to 
continuation  or  recurrence  of  dimiping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-^12  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
Ukelihood  v«ll  be  made  on  an  order- 
wide  basis  (see  section  II. A. 3.  of  the 
Sanset  Policy  Bulletin].  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidiunping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II. A. 3.  of  the 
Sunset  Policy  Bulletin). 

The  antidumping  finding  on  stainless 
stfeel  plate  from  Sweden  was  published 
in  the  Federal  Register  as  Treasury 
Decision  73-157  (38  FR  15079,  June  8. 
1973).  Since  that  time,  the  Department 
has  conducted  several  administrative 
reviews.^  The  finding  remains  in  effect 
for  all  imports  of  stainless  steel  plate 
from  Sweden. 

In  its  substantive  response,  the 
petitioners  argued  that  the  actions  taken 
by  producers  and  exporters  of  Swedish 
stainless  steel  plate  during  the  life  of  the 
finding  indicate  that  "dumping  will 


'  This  information  is  available  to  the  public  c.i 
the  Internet  at  '•http://vvww.ita.doc.gov/ 
import admin/  records/sunset". 


2  See  Stainless  Steel  Plate  From  Sweden:  Final 
Results  of  Antidumping  Duty  Administrative 
flfyien-.  47  FR  29867  (July  9.  1982L  Stainless  Steel 
Plate  From  Sweden:  Final  Results  of  Antidumping 
Duty  Administrative  Review;  47  FR  4 1 1 5 1 
(September  17.  1982);  Stainless  Steel  Plate  From 
Sweden:  Final  Results  of  Antidumping  Duty 
Administrative  Review;  49  FR  39885  (October  1 1 . 
1984):  Stainless  Steel  Plate  From  Sweden:  Final 
Results  of  Antidumping  Duty  Administrative 
Review.  63  FR  1824  (lanuary  11.  1998):  Stainless 
Steel  Plate  From  Sweden:  Amended  Final  Results 
of  Antidumping  Duty  Administrative  Review.  63  FR 
8434  (February  19.  1998):  and  Stainless  Steel  Plate 
From  Sweden:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  63  FR  63706  (November  16, 
1998). 
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continue  in  the  event  of  revocation"  (see 
September  2,  1998,  Substantive 
Response  of  petitioners).  With  respect  to 
whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  finding,  petitioners 
argued  that,  as  documented  in  the  final 
detenninations  reached  by  the 
Department,  dumping  levels  have 
fluctuated  during  the  hfe  of  the  finding, 
with  company-specific  margins  ranging 
between  0  and  24.67  percent. ' 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  finding,  the  petitioners 
argued  that  imports  of  the  subject 
merchandise  have  fallen  dramatically 
since  the  issuance  of  the  finding  in 
1973.  Petitioners  state  that  import 
volumes  of  the  subject  merchandise  in 
1972  were  9,990  short  tons  and  that 
imports  fell  rapidly,  reaching  a  low  of 
291  short  tons  in  1983  and  remaining 
below  3,250  short  tons  up  to  the 
present,  excluding  a  brief  surge  in  1996. 
The  petitioners  stated,  citing  U.S. 
International  Trade  Commission 
publications  and  U.S.  Department  of 
Commerce  IM146  reports,  that  imports 
of  the  subject  merchandise  fell 
dramatically  since  the  issuance  of  the 
finding  increasing  only  in  1995,  at 
which  time  petitioners  began  requesting 
administrative  reviews.  Uddeholm  does 
not  dispute  that  dumping  is  likely  to 
continue. 

In  conclusion,  the  petitioners  argued 
that  the  Department  should  determine 
that  there  is  a  likelihood  that  dumping 
would  continue  were  the  finding 
revoked  because  dumping  margins  have 
fluctuated  above  de  minimis  levels  over 
the  life  of  the  finding,  and  because 
import  volumes  of  the  subject 
merchandise  have  decreased  sharply 
after  the  issuance  of  the  finding. 

In  its  substantive  response,  Uddeholm 
stated  that  the  likely  effects  of 
revocation  of  the  dumping  finding  are 
(1)  no  significant  change  in  the  volume 
of  Stavax  and  Ramax  imports  and  (2)  no 
significant  change  in  the  price  of  Stavax 
and  Ramax  sold  by  Bohler-Uddehohn  in 
the  United  States. 


^  See  Stainless  Steel  Plate  From  Sweden:  Final 
Results  of  Antidumping  Duty  Administrative 
Beview.  47  FR  29867  (July  9,  1982);  Stainless  Steel 
Plate  From  Sweden:  Final  Results  of  Antidumping 
Duty  Administrative  Beview.  47  FR  4 1 1 51 
(September  17.  1982):  Stainless  Steel  Plate  From 
Sweden:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  49  FR  39885  (October  11, 
1984);  Stainless  Steel  Plate  From  Sweden:  Final  ' 
Results  of  Antidumping  Duty  Administrative 
Beview.  63  FR  1824  (January  11,  1998);  Stainless 
Steel  Plate  From  Sweden:  Amended  Final  Results 
of  Antidumping  Duty  Administrative  Review,  63  FR 
8434  (February  19.  1998);  and  Stainless  Steel  Plate 
From  Sweden:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  63706  (November  16 
1998). 


Uddeholm  did  not  address  the  fact 
that  dumping  margins  above  de  minimis 
continue  to  exist  except  to  offer  a 
calculated  rate  from  the  1995-1996 
administrative  review  as  the  dumping 
margin  likely  to  prevail  if  the  finding 
were  revoked.  Uddeholm  did  address 
the  question  of  import  volumes.  It 
argues  that  much  of  the  decrease  in 
import  volumes  after  the  early  1980's 
was  do  to  a  restructuring  of  the  Swedish 
stainless  steel  industry  which  resulted 
in  Uddeholm  discontinuing  exports  of 
subject  merchandise  to  the  United 
States.  Uddeholm  claims  that  the  only 
products  it  exports  to  the  United  States 
covered  by  this  finding  are  Stavax  and 
Ramax  (See  scope  determination  dated 
July  11,  1995).  Only  after  the  1995  scope 
ruling  did  Uddeholm  again  participate 
in  administrative  reviews.  Furthermore, 
Uddeholm  argues  that  the  demand  for 
Stavax  and  Ramax  is  "driven  solely  by 
the  market  economics  of  the  plastics 
molding  industry"  [see  Uddeholm's 
Substantive  Response  dated  September 
2,  1998).  Uddeholm  stated  that  it  did 
not  anticipate  any  significant  increase  or 
decrease  in  the  imports  and/or  prices  of 
Stavax  or  Ramax  if  the  Department 
revokes  this  finding. 

In  rebuttal,  the  petitioners  argued  that 
Uddehobn's  product  mix  is  irrelevant 
and  the  rate  from  the  first  administrative 
review  in  which  Stavax  and  Ramax  are 
included  should  not  be  considered  "the 
first  rate  calculated."  Petitioners  cite 
that  there  is  no  statute,  regulation,  or 
pohcy  which  permits  consideration  of  a 
company's  product  mix  in  the 
determination  of  a  dumping  margin. 

We  find  that  the  existence  of  dumping 
margins  above  de  minimis  levels  and  a 
reduction  in  export  volumes  over  the 
life  of  the  finding  is  highly  probative  of 
the  likelihood  of  continuation  or 
recurrence  of  dumping.  As  discussed  in 
Section  II.A.3  of  the  Sunset  Policy 
Bulletin,  the  SAA  at  890,  and  the  House 
Report  at  63-64,  "(ijf  companies 
continue  to  dump  with  the  discipline  of 
the  order  in  place,  it  is  reasonable  to 
assume  that  dumping  would  continue  if 
the  discipline  were  removed." 
Therefore,  given  that  dumping  margins 
continued  after  the  issuance  of  the 
finding,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department,  consistent  with  Section 
II.A.3  of  the  Sunset  Policy  Bulletin. 
determines  that  dumping  is  likely  to 
continue  if  the  finding  were  revoked. 


Treasury  finding  published  in  the 
Federal  Register,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  bom  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department. 
Additionally,  if  the  first  final  results  do 
not  contain  a  margin  for  a  particular 
company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 
Department  for  that  finding.  (See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  as  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  section  II.B.2  and  3 
of  the  Sunset  Policy  Bulletin). 

Because  Treasury  did  not  publish  the 
weighted- average  dumping  margins  in 
this  finding,  the  margins  determined  in 
the  original  investigation  are  not 
available  to  the  Department  for  use  in 
this  sunset  review.  Therefore,  the 
Department  normally  will  select  the 
margin  from  the  first  administrative 
review  conducted  by  the  Department  as 
the  magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked.  For  any  company  not  covered 
in  the  first  administrative  review,  the 
Department  will  provide  to  the 
Commission  the  first  "new  shipper"  rate 
established  for  that  finding.  The 
Department  received  a  request  for  a  duty 
absorption  determination  in  the  ongoing 
administrative  review  covering  1996- 
1997,  however,  the  Department  has  not 
issued  a  final  determination  in  that 


Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin  the 
Department  stated  that,  in  a  sunset 
review  of  an  antidumping  finding  for 
which  no  company-specific  margin  or 
all  others  rate  is  included  in  the 


review. 

In  its  substantive  comments,  the 
petitioners  argue  that  the  Department 
should  select  the  highest  company- 
specific  margins  from  the  final  results  of 
the  most  recently  completed 
administrative  reviews.  For  Uddeholm. 
the  petitioners  argue  that  the 
Department  should  use  the  final  rate 
from  the  1996-1997  administrative 
review,  unless  that  rate  is  lower  than 

Uddeholm's  highest  rate  otherwise  in  ' 
this  case. 

In  its  substantive  response,  Uddehohn 
argues  that  the  Department  should 
select  the  margin  calculated  in  the 
1995-1996  administrative  review  as  the 
rate  likely  to  prevail  if  the  Department 
were  to  revoke  the  finding  (see 
Uddeholm's  Substantive  Response 
dated  September  2, 1998).  Uddehobn 
claims  that,  between  the  early  1980's 
and  1995,  it  did  not  export  any  products 
covered  by  this  finding  to  the  United 
States.  Only  after  the  July  11,  1995 
scope  clarification,  in  which  the 
Department  clarified  that  Stavax  and 
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Ramax  were  within  the  scope  of  the 
finding,  did  Udde'holm  again  export 
subject  merchandise  to  the  United 
States.  Because  of  the  restructuring  of 
the  Swedish  stainless  steel  industry  and 
its  long  absence  from  the  exportation  of 
subject  merchandise,  Uddeholm  argues 
that  the  first  calculated  rate  after  the 
inclusion  of  Stavax  and  Ramax  is  the 
"first  dumping  margin  established  for 
these  products"  [see  Uddeholm's 
Substantive  Response  dated  September 
2,  1998). 

In  rebuttal,  petitioners  argue  that 
product  mix  should  be  irrelevant  in  the 
Department's  choice  of  margins.  The 
petitioners  state  that  the  restructuring  of 
the  Swedish  stainless  ^eel  industry  and 
the  inclusion  of  Stavax  and  Ramax  into 
the  scope  of  the  order  should  have  no 
bearing  on  the  Department's  margin 
decision.  Furthermore,  Uddeholm  has 
not  confirmed  the  variation  in  product 
mix  with  any  specific  or  convincing 
facts.  According  to  petitioners, 
Uddeholm's  data  simply  demonstrate 
that  its  "volumes  and  values  of  imports 
of  subject  merchandise  into  the  United 
States  fluctuate  and  are  not  stable"  (see 
Petitioner's  Rebuttal  Comments  dated 
September  11,  1998). 

"The  Department  disagrees  with  the 
petitioners  in  part.  In  the  Sunset  Policy 
Bulletin  the  Department  stated  that  "a 
company  may  choose  to  increase 
dumping  in  order -to  maintain  or 
increase  market  share"  and  that  "the 
Department  may,  in  response  to  an 
argument  from  an  interested  party, 
provide  to  the  Commission  a  more 
recently  calculated  margin  for  a 
particular  company,  where,  for  that 
particular  company,  dumping  margins 
increased  after  the  issuance  of  the 
order."  [See  section  II. B. 2  of  the  Sunset 
Policy  Bulletin.)  The  Department's 
intent  was  to  establish  a  policy  of  using 
the  original  investigation  margin  as  a 
starting  point,  thus  providing  interested 
parties  the  opportunity  and  incentive  to 
come  forward  with  data  which  would 
support  a  different  estimate.  With 
respect  to  Uddeholm,  the  Department 
finds  the  petitioners'  argument  of 
choosing  the  highest  margin  calculated 
unpersuasive  because  the  increase  in 
imports  of  stainless  steel  plate  from 
Sweden  did  not  correspond  to  an 
increase  in  Uddeholm's  dumping 
mai^gin.  In  fact,  during  the  initial  surge 
in  imports  in  1995,  Uddeholm's 
dumping  margin  decreased  from  4.46  to 
2.95  percent. 

As  for  the  alternative  choice  of  the 
most  recent  margins,  the  Department 
again  disagrees  with  the  petitioners.  The 
petitioners  argue  that,  according  to  the 
Department's  Sunset  Policy  Bulletin,  if 
the  original  finding  by  the  Treasury 


Department  does  not  supply  a  margin, 
"the  Department  normally  will  provide 
the  Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department" 
Sunset  Policy  Bulletin  (63  FR  18873). 
However,  "the  Department  may  *   *   * 
provide  to  the  Commission  a  more 
recently  calculated  margin  for  a 
particular  company  where,  for  that 
particular  company,  dumping  margins 
increased  after  the  issuance  of  the 
order"  Sunset  Policy  Bulletin  (63  FR 
18873).  The  petitioners  argue  that  both 
Uddeholm  and  Avesta  have  accelerated 
their  rates  of  dumping  considerably  over 
the  life  of  the  finding  and,  therefore,  the 
Department  should  report  to  the 
Commission  a  more  recently  calculated 
rate.  With  respect  to  Uddeholm,  there 
has  been  no  consistent  pattern  of 
increasing  margins.  Excluding  the  most 
recent  administrative  review, 
Uddeholm's  margins  have  decreased 
since  June  1980. 

With  respect  to  the  petitioners' 
rebuttal  comments,  the  Department 
agrees  with  the  petitioners'  objection  to 
the  1995-1996  administrative  review 
being  considered  the  "first  calculated 
rate"  for  Uddeholm.  In  essence, 
Uddeholm  is  arguing  that  the 
Department  view  this  finding  as  two 
separate  findings;  the  first  covering 
material  under  the  original  scope  of  the 
finding  and  the  second  covering  Stavax 
and  Ramax,  as  incorporated  into  the 
scope  of  the  finding  by  the  July  11, 1995 
scope  clarification.  Uddeholm  is 
arguing,  for  the  purposes  of  margin 
selection,  that  the  Department  ignore 
the  margins  calculated  prior  to  1995  in 
this  finding.  Scope  clarification 
decisions  are  meant  to  clarify  what 
products  are  covered  by  the  scope  of  a 
particular  finding;  they  are  not  intended 
to  be  viewed  as  new  findings  in  and  of 
themselves.  The  Department  believes 
that  a  review  of  the  entire  margin 
history  of  the  finding  is  essential  for 
understanding  a  company's  behavior 
with  the  discipline  of  the  finding  in 
place.  Therefore,  the  Department  finds 
little  basis  for  Uddeholm's  assertion  that 
the  margin  from  the  1995-1996 
administrative  review  is  the  de  facto 
first  rate  calculated  for  this  finding. 

As  for  the  choice  of  the  2.95  percent 
as  the  margin  likely  to  prevail  if  the 
finding  were  revoked,  the  Department 
disagrees  with  Uddeholm.  First, 
Uddeholm  has  provided  little  or  no 
evidence  to  support  their  assertions  of  a 
restructiu-ing  of  the  Swedish  stainless 
steel  industry,  the  basis  for  its 
suggestion  of  the  2.95  percent  margin. 
Without  such  evidence,  the  Department 
has  no  reason  to  believe  that 


Uddeholm's  decrease  in  exportation 
during  the  1980's  and  early  1990's  was 
not  attributable  to  its  inability  to  sell 
subject  merchandise  in  the  United 
States  without  dumping.  Second,  other 
than  its  assertion  that  the  2.95  percent 
rate  is  the  de  facto  first  margin 
calculated,  an  assertion  that  the 
Department  finds  invalid,  Uddeholm 
has  offered  no  other  reason  why  the 
Department  should  report  this  rate  to 
the  Commission.  Lastly,  Uddeholm  has 
demonstrated  a  willingness  to  dump 
subject  merchandise  at)ove  a  de  minimis 
level  in  the  United  States,  regardless  of 
the  type  of  subject  merchandise  or  the 
structure  of  the  Swedish  stainless  steel 
market  as  evidenced  by  the  entire 
margin  history  of  this  finding. 

With  respect  to  Avesta,  the  petitioners 
argue,  in  their  substantive  response,  that 
the  Department  should  select  the 
highest  company-specific  margin  from 
the  final  results  of  the  most  recently 
completed  administrative  review. 
However,  in  its  rebuttal  comments,  the 
petitioners  argue,  based  on  Avesta's 
waiver  of  participation,  that  the 
Department  should  select  the  highest 
margin  found  in  any  segment  of  this 
proceeding  for  Avesta.  The  highest 
margin  calculated  for  Avesta  is  24.67 
percent,  a  rate  determined  in  the  1995- 
1996  administrative  review  (63  FR  1834, 
February  19,  1998). 

The  Department  disagrees  with  the 
petitioners,  in  part,  regarding  the  choice 
of  the  highest  margin  calculated  during 
the  life  of  the  finding  as  the  rate  to 
report  to  the  Commission  for  Avesta. 
The  Department  disagrees  that  a  waiver 
of  participation  is  sufficient  cause  for 
the  Department  to  select  the  highest 
margin  calculated.  In  fact,  both  the 
statute  and  the  regulations  provide  that 
respondent  interested  parties  may  waive 
participation  in  a  sunset  review  before 
the  Department  with  the  intent  of 
reducing  the  burden  on  all  parties. 
Waiving  participation  before  the 
Department  does  not,  therefore,  result  in 
the  use  of  an  adverse  inference  by  the 
Department. 

However,  the  Department  does  agree 
with  petitioners'  comments  that  the 
24.67  percent  rate  calculated  in  the 
1995-1996  administrative  review 
should  be  for  used  for  Avesta.  As  noted 
above,  in  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  "a  company  may 
choose  to  increase  dumping  in  order  to 
maintain  or  increase  market  share"  and 
that  "the  Department  may,  in  response 
to  an  argument  from  an  interested  party, 
provide  to  the  Commission  a  more 
recently  calculated  margin  for  a 
particular  company,  where,  for  that 
particular  company,  dumping  margins 
increased  after  the  issuance  of  the 


67662 


order."  [See  section  II.B.2  of  the  Sunset 
Policy  Bulletin.)  The  Department  finds 
that  the  recent  surge  in  import  volumes 
of  subject  merchandise  in  1995  and 
1996  accompanied  by  the  dramatic 
increase  in  dumping  margins  by  Avesta 
is  sufficient  cause  for  the  Department  to 
select  a  more  recently  calculated  margin 
in  this  case. 

In  conclusion,  consistent  with  the 
policy,  we  determine  that  the  5.22 
percent  rate,  the  first  "new  shipper's" 
rate  calculated  by  the  Department  is 
probative  of  the  behavior  of  Uddeholm. 
With  respect  to  Avesta,  the  Department 
determines  that  a  more  recently 
calculated  margin  is  probative  of  the 
behavior  of  Avesta  if  the  finding  were  to 
be  revoked. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  below. 
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Manufacturer/exporter 

Margin 
(percent) 

Avesta 

24  fi7 

Uddeholm 

522 

All  Others  

5  22 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

Dated:  December  1. 1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  98-32538  Filed  12-7-98;  8:45  am) 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-580-811] 

Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Steel  Wire 
Rope  from  the  Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Committee  of  Domestic 
Steel  Wire  Rope  &  Specialty  Cable 
Manufacturers,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  steel  wire 
rope  from  Korea.  The  review  covers  16 
manufacturers/exporters  of  the  subject 
merchandise.  The  period  of  review  is 
March  1,  1997,  through  February  28, 
1998. 


We  have  preliminarily  found  that,  for 
certain  producers/exporters,  sales  of 
subject  merchandise  have  been  made 
below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  and  the  normal  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  case  briefs  in  this 
proceeding  should  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

EFFECTIVE  DATE:  December  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Kemp,  at  (202)  482-1276,  or  John 
Brinkmann,  at  (202)  482-5288,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351, 
as  published  in  the  Federal  Register  on 
May  19, 1997  (62  FR  27296). 


Case  History 

On  March  26,  1993,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  steel  wire 
rope  from  the  Republic  of  Korea.  See  58 
FR  16397.  On  March  11,  1998,  the 
Department  published  a  notice 
providing  an  opportunity  to  request  an 
administrative  review  of  this 
antidumping  duty  order  for  the  period 
March  1,  1997,  through  February  28, 
1998  (POR).  See  63  FR  11868.  On  March 
31,  1998,  the  petitioner  requested  an 
administrative  review  of  19 
manufacturers/exporters  of  steel  wire 
rope  from  Korea.  Since  we  had  revoked 
the  orders  for  three  of  the  named 
companies  (Chung  Woo  Rope  Co.  Ltd., 
Ssang  Yong  Cable  Manufacturing  Co. 
Ltd.,  and  Sun  Jin  Company)  in  a  prior 
segment  of  this  proceeding,  we 
excluded  these  three  companies  and 
initiated  a  review  of  the  other  16 
companies.  See  Steel  Wire  Rope  from 
the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part  of 
Antidumping  Duty  Order,  63  FR  17986, 
17990  (April  13,  1998)  [Steel  Wire  Rope 
Fourth  Review  Final).  We  published  a 
notice  of  initiation  of  this  administrative 
review  on  April  24,  1998.  See  63  FR 
20378. 

We  initiated  this  administrative 
review  for  the  following  16  producers 
and  exporters  of  steel  wire  rope  from 
Korea:  Boo  Kook,  Dae  Heung  Industrial 
(Dae  Heung),  Dae  Kyung  Metal  (Dae 
Kyung),  Dong  II  Steel  (Dong  II),  Dong 
Young,  Hanboo  Wire  Rope  (Hanboo), 
Jinyang  Wire  Rope  (Jinyang),  Korea 
Sangsa,  Kumho  Wire  Rope  (Kumho), 
Kwangshin  Rope,  Myiing  Jin,  Seo  Hae 
Industrial  Co.  Ltd.  (Seo  Hae),  Seo  Jin 
Wire  Rope  (Seo  Jin),  Sungsan  Special 
Steel  Processing  (Sungsan),  TSK  Korea, 
and  Yeonsin  Metal  (Yeonsin). 

On  May  15,1998,  we  issued  an 
antidumping  questionnaire  to  each  of 
the  respondents,  except  for  Kwangshin 
Rope  and  Seo  Hae  (for  whom  we  did  not 
find  addresses).  After  locating  the 
mailing  addresses  of  Kwangshin  Rope 
and  Seo  Hae,  we  issued  an  antidumping 
questionnaire  to  them  on  May  26,  1998. 
Between  May  21  and  July  7,  1998,  we 
received  letters  from  Korea  Sangsa, 
Myung  Jin,  Dae  Heung,  Dae  Kyung,  and 
HI-LEX  Corporation  (on  behalf  of  its 
Korean  affiliate,  TSK  Korea)  stating  that 
they  had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  On  June  19, 
1998,  we  received  a  letter  from  Sungsan 
stating  that  it  had  purchased  steel  wire 
rope  in  Korea  and  exported  it  to  the 
United  States  during  the  POR.  The 
Department  received  a  questionnaire 
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response  from  Kumho  on  June  22,  1998. 
A  supplemental  questionnaire  was 
issued  to  Kumho  on  September  1, 1998, 
and  a  response  was  received  on 
September  18, 1998. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  (HTSUS)  subheadings: 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  Excluded  from  this 
review  is  stainless  steel  wore  rope,  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  under 
HTSUS  subheading  7312.10.6000. 
Although  HTSUS  subheadings  are 
provided  for  convenience  and  the 
Customs  Service  purposes,  the  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Non-Responding  Companies 

We  did  not  receive  responses  from 
nine  of  the  16  companies  to  whom  we 
sent  questionnaires.  For  four 
respondents  (Dong-Il,  Jinyang,  Yeonsin, 
£ind  Dong  Young),  while  we  have 
ccMifirmed  that  the  questionnaires  were 
delivered  to  the  companies  (Dong 
Young  refused  to  accept  the 
questionnaire),  none  responded. 
Accordingly,  we  are  assigning  to  these 
companies  a  margin  based  on  adverse 
facts  available.  See  Use  of  Facts 
Available  section  of  the  notice  below. 

For  four  other  respondents  which  the 
U.S.  Embassy  had  indicated  were  closed 
(Boo  Kook,  Hanboo,  Kwangshin  Rope 
and  Seo  Jin),  the  questionnaires  were 
midelivered  and  returned  to  the 
Department.  As  Customs  Service  data 
indicates  that  these  companies,  except 
for  Kwangshin  Rope,  had  no  shipments 
dxiring  the  FOR,  we  are  rescinding  the 
review  with  respect  to  these  companies, 
except  for  Kwangshin  Rope.  See  Partial 
Rescission  section  of  this  notice  below. 
With  respect  to  Kwangshin  Rope,  since 
the  Customs  Service  data  indicates  that 
the  company  had  shipments  of  subject 
merchandise  to  the  United  States  during 
the  FOR,  we  have  assigned  a  margin 
based  on  the  facts  available.  See  Use  of 
Facts  Available  section  of  this  notice 
below. 

For  one  respondent  (Seo  Hae)  which 
the  U.S.  Embassy  indicated  had  closed, 
although  our  records  show  that  the 
questionnaire  was  in  fact  received  and 


that  Seo  Hae  did  not  respond,  the 
Customs  Service  data  confirms  that  this 
company  did  not  have  shipments  during 
the  FOR.  Accordingly,  we  are 
terminating  the  review  for  this 
company.  See  Partial  Rescission  section 
of  this  notice  below. 

Partial  Rescission 

As  noted  above,  between  April  and 
August  1998,  Dae  Heung,  Dae  Kyimg, 
Korea  Sangsa,  Myung  Jin,  and  TSK 
Korea  informed  the  Department  that 
they  had  no  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  FOR.  In  addition,  information  on  the 
record  shows  that  Boo  Kook,  Hanboo, 
Seo  Hae  and  Seo  Jin  were  no  longer  in 
operation  and  that  we  were  unable  to 
deliver  our  questionnaire  (except  for 
Seo  Hae).  Using  information  from  the 
Customs  Service,  we  have  preliminarily 
confirmed  that  none  of  these  companies 
had  shipments  of  subject  merchandise 
to  the  United  States  during  the  FOR. 
Therefore,  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations  and  consistent  with 
Departmental  practice,  we  are 
rescinding  preliminarily  our  review  of 
Boo  Kook,  Dae  Heimg,  Dae  Kyung, 
Hanboo,  Korea  Sangsa,  Myung  Jin  Co., 
Seo  Hae,  Seo  Jin  and  TSK  Korea.  See, 
e.g..  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  from  Turkey:  Final  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review,  63  PR  35191 
(June  29,  1998)  (Turkish  Pipe  and  Tube] 
and  Certain  Fresh  Cut  Flowers  From 
Colombia:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  62  PR  53287, 
53288  (October  14, 1997). 

Use  of  Facts  Available 

We  preliminarily  find,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
Dong-Il,  Dong  Young,  Jinyang, 
Kwangshin  Rope,  Yeonsin,  and  Sungsan 
since  they  did  not  respond  to  our 
antidumping  questionnaire.  As  noted 
above  Dong-Il,  Dong  Young,  Jinyang, 
and  Yeonsin  received,  but  did  not 
respond  to,  the  Department's 
questionnaire.  Although  the 
questionnaire  to  Kwangshin  Rope  was 
undeliverable,  the  record  shows  that  the 
company  did  have  shipments  to  the 
United  States  during  the  FOR.  With 
respect  to  Sungsan,  on  June  19,  1998, 
Sungsan  submitted  a  letter  to  the 
Department  stating  that  it  had 
purchased  subject  merchandise  in  Korea 
and  sold  it  in  the  United  States  during 
the  FOR.  It  also  stated  that  the  supplier 
did  not  have  knowledge  that  the 
merchandise  it  sold  to  Sungsan  was 
destined  for  the  United  States  at  the 


time  of  sale.  Based  on  Sungsan's  June 
19,  1998,  letter,  we  determined  that 
Sungsan  was  the  appropriate 
respondent  and  requested,  in  a  July  1, 
1998,  letter,  that  the  company  complete 
the  antidumping  questionnaire.  There 
was  no  further  response  from  Sungsan. 

Section  776(a)  of  the  Act  requires  the 
Department  to  resort  to  facts  available  if 
necessary  information  is  not  available 
on  the  record  or  when  an  interested 
party  or  any  other  person  "fails  to 
provide  [requested]  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782."  As  provided  in 
section  782(c)(1)  of  the  Act,  if  an 
interested  party  "promptly  after 
receiving  a  request  from  [the 
Department]  for  information,  notifies 
[the  Department]  that  such  party  is 
unable  to  submit  the  information 
requested  in  the  requested  form  and 
manner,"  the  Department  may  modify 
the  requirements  to  avoid  imposing  an 
unreasonable  burden  on  that  party. 
Because  Dong-Il.  Dong  Young,  Jinyang, 
Kwangshin  Rope.  Yeonsin,  and  Sungsan 
did  not  provide  any  notification  or 
information  to  the  Department,  they 
have  failed  to  comply  with  subsections 
(c)(1)  and  (e).  Accordingly,  we 
preliminarily  find,  in  accordance  with 
section  776(a)  of  the  Act,  that  the  use  of 
facts  available  is  appropriate  for  Dong- 
Il,  Dong  Young,  Jinyang,  Kwangshin 
Rope,  Yeonsin,  and  Sungsan. 

With  respect  to  Kwangshin  Rope,  we 
preUminarily  find  that  the  use  of  facts 
aveiilable  is  appropriate.  Although  the 
U.S.  Embassy  in  Seoul,  Korea, 
confirmed  that  Kwangshin  Rope  is  now 
closed,  information  from  the  Customs 
Service  indicates  that  Kwangshin  Rope 
had  shipments  of  subject  merchandise 
to  the  United  States  during  the  FOR. 
Since  Kwangshin  Rope  closed  before  it 
had  an  opportunity  to  respond  to  the 
antidumping  questionnaire,  as  facts 
available,  we  are  assigning  Kwangshin 
Rope  the  "All  Others"  rate  from  the  less 
than  fair  value  (LTFV)  investigation. 
1.51  percent,  which  has  been  used  in 
prior  segments  of  this  proceeding  as 
facts  available.  See  Steel  Wire  Rope 
Fourth  Review  Final  at  1 7990. 

Where  the  Department  must  resort  to 
facts  available  because  a  respondent 
failed  to  cooperate  to  the  best  of  its 
abihty,  section  776(b)  of  the  Act 
authorizes  the  use  of  an  inference 
adverse  to  the  interests  of  that 
respondent  in  selecting  from  among  the 
facts  available.  The  failure  of  Dong-Il, 
Dong  Young,  Jinyang,  Yeonsin,  and 
Sungsan  to  respond  to  our  antidumping 
questionnaire  demonstrates  that  they 
have  failed  to  act  to  the  best  of  their 


67664 


Federal  Register / Vol.  63,  No.  235 /Tuesday.  December  8.  1998 /Notices 


ability  to  comply  with  requests  for 
information.  Accordingly,  we  have 
preliminarily  determined  that  an 
adverse  inference  with  respect  to  Dong- 
II.  Dong  Young,  Jinyang,  Yeonsin,  and 
Sungsan  is  warranted. 

Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination  in  the  antidumping 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  We  have  preliminarily 
assigned  Dong-Il,  Dong  Young,  Jinyang, 
Yeonsin,  and  Sungsan  the  rate  of  13.79 
percent,  which  is  a  simple  average  of 
rates  fi-om  the  petition,  as  adverse  facts 
available. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  has  probative  value.  (See 
H.R.  Doc.  316,  Vol.  1,  103d  Cong.,  2d 
sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  in  an  administrative  review, 
the  Department  does  not  update  the 
petition  to  reflect  the  prices  and  costs 
that  are  found  during  the  current 
review.  Rather,  in  corroborating  petition 
figures,  the  Department  determines 
whether  the  significant  elements  used  to 
derive  a  margin  in  a  petition  are 
reliable.  With  respect  to  the  relevance 
aspect  of  corroboration,  the  Department 
vnll  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See,  e.g.,  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22,  1996). 
The  adverse  facts  available  rate  being 
applied  in  this  review,  which  is  a 
simple  average  of  rates  from  the 
petition,  was  established  in  the  prior 
review.  To  corroborate  the  export  prices 
in  the  petition,  we  examined  the 
Customs  Service  import  statistics  from 
1991  for  the  HTSUS  subheadings 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090.  However,  we  concluded 
that  the  Customs  Service  data  were  not 
comparable  to  the  prices  in  the  petition, 


because  the  Customs  Service  data 
encompass  a  vsride  range  of  steel  wire 
rope  products,  while  the  sales  in  the 
petition  consist  of  a  small  number  of 
specific  product  types.  With  regard  to 
the  normal  values  used  in  the  petition's 
margin  calculation,  we  were  provided 
with  no  useful  information  by  interested 
parties,  and  are  aware  of  no  other 
independent  sources  of  information, 
which  would  assist  us  in  this  aspect  of 
the  corroboration  process. 
Notwithstanding  the  difficulties 
encountered  in  our  attempts  to 
corroborate  the  information  from  the 
petition,  the  Department  has  no 
evidence  that  suggests  the  petition  does 
not  continue  to  have  probative  value. 
Accordingly,  we  determine  that  the 
information  from  the  petition  is  the 
most  appropriate  basis  for  adverse  facts 
available. 

Export  Price 

For  sales  to  the  United  States,  the 
Department  used  export  price  (EP)  as 
defined  in  section  772(a)  of  the  Act  for 
Kumho,  because  the  subject 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  the  use  of  constructed 
export  price  was  not  otherwise 
indicated  by  the  facts  of  record. 

We  calculated  EP  based  on  packed, 
c.i.f.  and  c&f  prices  to  unaffiliated 
purchasers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  domestic  inland 
freight,  brokerage  and  handling,  ocean 
freight,  marine  insurance,  terminal 
handling  charges,  wharfage  expenses, 
bill  of  lading  issuing  fees,  container 
taxes,  and  container  freight  station 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

The  merchandise  involved  in  certain 
U.S.  and  home  market  sales  reported  by 
Kumho  was  produced  by  unaffiliated 
suppliers.  We  included  these  sales  by 
Kumho  in  our  analysis  because  we 
determined  that  the  suppliers  did  not 
know  at  the  time  of  sale  that  the  subject 
merchandise  was  to  be  exported  to  the 
United  States.  We  compared  these  U.S. 
sales  to  the  appropriate  home  market 
sales  of  merchandise  produced  by  the 
same  suppliers  and  sold  by  Kumho. 
Kumho  claimed  a  duty  drawback 
adjustment  based  on  a  fixed  rate  amount 
per  U.S.  dollar  exported.  Consistent 
with  our  practice  in  previous  reviews  of 
steel  wire  rope  from  Korea,  we  did  not 
allow  the  duty  drawback  adjustments 
claimed  by  Kumho  because  it  did  not 
demonstrate  a  connection  between 
payment  of  import  duties  and  receipt  of 
duty  drawback  on  exports  of  steel  wire 
rope,  and  because  they  did  not 
demonstrate  that  they  had  sufficient 


imports  of  raw  materials  to  account  for 
the  duty  drawback  received  on  exports 
of  the  manufactured  product.  See  Steel 
Wire  Rope  from  the  Republic  of  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
to  Revoke  Antidumping  Duty  Order  in 
Part,  62  FR  64354,  64357  (December  5, 
1997). 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  foreign  like  product  Kumho 
sold  in  the  exporting  country  was 
sufficient  to  permit  a  proper  comparison 
with  the  sales  of  the  subject 
merchandise  to  the  United  States.  See 
section  773(a)  of  the  Act.  Because 
Kumho  had  sales  in  its  home  market 
that  were  greater  than  five  percent  of  its 
sales  in  the  U.S.  market,  we  based 
normal  value  (NV)  on  the  prices  at 
which  the  foreign  like  product  was  first 
sold  for  consumption  in  the  exporting 
country.  See  section  773(a)(l)(B)(i)  of 
the  Act. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  compared  EP  sales  to  sales 
in  the  home  market  of  identical 
merchandise. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  EP.  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  increased  home  market 
price  by  the  amount  of  U.S.  packing 
costs  in  accordance  with  section 
773(a)(6)(A)  of  the  Act  and  reduced  it  by 
the  amount  of  home  market  packing 
costs  in  accordance  with  section 
773(a)(6)(B)  of  the  Act. 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers.  Where 
appropriate,  we  made  adjustments  for 
movement  expenses  consistent  with 
section  773(a)(6)(B)  of  the  Act.  In 
addition,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  section 
353.56  of  the  Department's  regulations, 
we  made  circumstance-of-sale 
adjustments  to  NV.  Specifically,  we 
deducted  home  market  credit  expenses 
and.  where  appropriate,  added  U.S. 
postage  fees,  U.S.  letter  of  credit  fees, 
U.S.  credit  expenses,  export 
recommendation  fees,  delayed  payment 
charges,  and  document  handling 
charges. 
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iCurrency  Conversion 

Our  preliminary  analysis  of  Federal 
Reserve  dollar-won  exchange  rate  data 
shows  that  the  won  declined  rapidly  at 
the  end  of  1997,  losing  over  40%  of  its 
value  between  the  beginning  of 
November  and  the  end  of  December. 
The  decline  was,  in  both  speed  and 
magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-won 
exchange  rate  during  the  previous  eight 
years.  Had  the  won  rebounded  quickly 
enough  to  recover  all  or  almost  all  of  the 
initial  loss,  the  Department  might  have 
been  inclined  to  view  the  won's  decline 
at  the  end  of  1997  as  nothing  more  than 
a  sudden,  but  only  momentary,  drop, 
despite  the  magnitude  of  that  drop.  As 
it  was,  however,  there  was  no 
significant  rebound.  Therefore,  we  have 
preliminarily  determined  that  the 
decline  in  the  won  at  the  end  of  1997 
was  so  precipitous  and  large  that  the 
dollar-won  exchange  rate  cannot 
reasonably  be  viewed  as  having  simply 
1  fluctuated  during  this  time,  i.e.,  as 
having  experienced  only  a  momentary 
drop  in  value.  Therefore,  in  making  this 
preliminary  determination,  the 
Department  used  daily  rates  exclusively 
for  ciurency  conversion  purposes  for 
home  market  sales  matched  to  U.S.  sales 
1  occurring  between  November  1  and 
I  December  31, 1997.  For  U.S.  sales 
occurring  between  January  1  and 
February  28,  1998,  we  determined  the 
exchange  rates  based  upon  our  normal 
practice,  with  the  exception  of  using  the 
average  of  the  January  1  through 
February  28,  1998,  exchange  rate  as  a 
benchmark.  See  Emulsion  Styrene- 
Butadiene  Rubber  from  the  Republic  of 
Korea:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination,  63  FR  59514  (November 
'  4,  1998).  We  invite  the  interested  peirties 
I  to  comment  on  this  issue. 

I  Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
:  following  margin  exists  for  the  period 
March  1, 1997,  through  February  28, 
1998: 


Manufacturer/exporter 

Dong-It  Steel  Manufacturing  Co., 

Ltd 

Dong  Young  

JInyang  Wire  Rope,  Inc 

Kumho  Wire  Rope  Mfg.  Co..  Ltd. 

Kwangshin  Rope 

Sungsan  Special  Steel  Processing 
Yeonsin  Metal 

'Adverse  Facts  Available  Rate. 


Margin 
(percent) 


•13.79 
•13.79 
•13.79 
0.25 
1.51 
•13.79 
•13.79 


Parties  to  the  proceeding  may  request 
disclosure  wdthin  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
wdthin  thirty  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issues, 
and  (2)  a  brief  summary  of  the 
arguments.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  Kumho,  for  duty 
assessment  purposes,  we  calculated 
importer-specific  assessment  rates  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  entered  value  of  those  same 
sales.  In  order  to  estimate  the  entered 
value,  we  subtracted  international 
movement  expenses  fi-om  the  gross  sales 
value.  This  specific  rate  calculated  for 
each  importer  will  be  used  for  the 
assessment  of  antidumping  duties  on 
the  relevant  entries  of  subject 
merchandise  during  the  POR. 

Furthermore,  the  following  deposit 
requirements  vfiW  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  wire  rope  from  Korea  entered,  or 
writhdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  administrative  review 
(except  no  cash  deposit  will  be  required 
for  those  companies  whose  weighted- 
average  margin  is  zero  or  de  minimis, 
i.e..  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufacturers 


or  exporters  not  covered  in  this  review 
but  covered  in  the  original  LTFV 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
msrchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  1.51 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (58  FR  16397. 
March  26,  1993). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  1,  1998. 
Roliert  S.  L.aRussa, 

Assistant  Secretary  for  Import 

A  dministra  Hon . 

|FR  Doc.  98-32541  Filed  12-7-98;  8:45  am] 

BILLING  CODE  351fr-OS-P 


DEPARI-MENT  OF  COMMERCE 
International  Trade  Administration 

[A-68&-041] 

Ffnal  Results  of  Expedited  Sunset 
Review  on  Synthetic  Methionine  from 
Japan 

A«SENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTJON:  Notice  of  final  results  of 
expedited  sunset  review:  synthetic 
methionine  from  Japan. 

summary:  On  August  3,  1998,  the 
D«partment  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  finding  on  synthetic 
methionine  from  Japan  (63  FR  41227) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  a  complete  substantive 
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response  filed  on  behalf  of  the  domestic 
industry,  and  inadequate  response  (in 
this  case  no  response)  from  respondent 
interested  parties,  the  Department 
determined  to  conduct  an  expedited 
review.  Asa  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  finding  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  in  the 
Appendix  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW,  Washington,  D.C.  20230:  telephone 
(202) 482-3207  or  (202) 482-1560, 
respectively. 
EFFECTIVE  DATE:  December  8,  1998. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  the  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Order.  63  FR  13516  (March  20,  1998) 
{."Sunset  Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  RuUetin,  63  FR  18871 
(April  16,  1998)  ["Sunset  Policy 
RuUetin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  finding  is  synthetic 
methionine  other  than  synthetic  L 
methionine.  Synthetic  methionine  is  an 
amino  acid  produced  in  two  grades,  DL 
methionine  national  formula  grade 
(used  for  research  and  phannaceutical 
purposes)  and  L  methionine  feed  grade 
(used  as  a  food  additive).  Both  grades  of 
synthetic  methionine  are  currently 
classifiable  under  item  425.0420  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  Harmonized  Tariff 
Schedule  item  number  2930.40.00. 

Background 

On  August  3,  1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  finding  on  synthetic 
methionine  from  Japan  (63  FR  41227) 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  ft-om  Degussa 
Corporation  ("Degussa"),  NOVUS 
International  Inc.,  ("NOVUS"),  and 


Rhone-Poulenc  Animal  Nutrition 
("RPAN")  (collectively,  "petitioners") 
within  the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Each  company  claimed 
interested-party  status  under  section 
771(9)(C)oftheActasaU.S. 
manufacturer  of  synthetic  methionine. 
We  received  a  complete  substantive 
response  on  September  2.  1998  ft-om  the 
petitioners.  We  did  not  receive  a 
response  from  any  respondent 
interested  party.  As  a  result,  pursuant  to 
section  751(c)(3)(B)  of  the  Act  and 
section  351.218(e)(l)(ii)(C)(2))  of  the 
Sunset  Regulations,  we  determined  to 
conduct  an  expedited  review. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  finding 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  finding,  and  it  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  finding  is 
revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to  the 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994).  the 
House  Report,  H.R.  Rep.  No.  103-826. 
pt.  1  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
RuUetin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.3).  In  addition,  the 


Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II.A.3). 

The  antidumping  finding  on  synthetic 
methionine  from  Japan  was  published 
in  the  Federal  Register  as  Treasury 
Decision  73-188  (38  FR  18382,  July  10, 
1973).  In  the  1980's.  the  Department 
conducted  several  administrative 
reviews.'  The  finding  remains  in  effect 
for  all  imports  of  synthetic  methionine 
from  Japan. 

The  petitioners  argue  that  revocation 
of  the  finding  would  result  in  the 
continuation  or  recurrence  of  dumping 
on  the  basis  that  (1)  the  imposition  of 
the  finding  resulted  in  the  departure  of 
imports  of  Japanese  synthetic 
methionine  from  the  U.S.  market,  (2) 
Japanese  producers  would  re-enter  the 
U.S.  market  at  dumped  prices,  and  (3) 
Japanese  producers  could  not  sell  in  the 
U.S.  market  without  dumping. 

With  respect  to  the  cessation  of 
imports  of  Japanese  synthetic 
methionine,  the  petitioners  provided 
statistics  for  imports  of  synthetic 
methionine  (both  DL-  and  L- 
methionine)  for  the  period  1968  through 
1997. •z  The  petitioners  stated  that  L- 
methionine  is  considerably  more 
expensive  than  DL  methionine  and. 
based  on  the  substantial  decline  in 
volume  (from  2890  metric  tons  in  1978 
to  86  metric  tons  in  1997)  and  the 
substantial  increase  in  unit  values  (from 
$2.53/kg.  in  1978  to  $25.78/kg.  in  1997), 
virtually  all  imports  of  synthetic 
methionine  from  Japan  since  1978 
consist  of  L-methionine.  Therefore,  the 
petitioners  conclude  that  imports  of  DL- 


'  See  Synthetic  Methionine  From  Japan:  Final 
Results  of  Administrative  Heview  and  Clarification 
of  Antidumping  Finding:  47  FR  15622  (April  12. 
1982):  Antidumping:  Synthetic  Methionine  from 
Japan:  Final  Results  of  Administrative  Review  of 
Antidumping  Finding:  48  FR  20465  (May  6.  1983): 
Final  Results  of  Antidumping  Administrative 
Review,  Synthetic  Methionine  from  Japan:  52  FR 
38953  (October  20,  1987);  and  Synthetic  Methionine 
From  Japan:  Final  Results  of  Antidumping  Duty 
Administrative  Review;  53  FR  15261  (April  28 
1988). 

'See  Petitioners'  September  2.  1998.  Substantive 
Response  to  Notice  of  Initiation.  Table  1.  page  8. 
Complied  from  prepared  testimony  of  Dale 
MacDonald  before  United  States  Tariff  Commission 
for  1968-1972  and  from  Bureau  of  Census  Data  for 
TSUSA  425.0420  and  HTS  2930.40.00  for  1985- 
1997. 
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jmethionine  have  declined  or  ceased 
following  the  imposition  of  the  finding. 

In  support  of  its  assertion  that 
Japanese  producers  would  re-enter  the 
U.S.  market  at  dumped  prices,  the 
petitioners  argue  that,  as  demonstrated 
hy  the  original  finding,  Japanese 
producers  have  a  history  of  dumping 
excess  production  capacity  in  the  U.S. 
market.  Further,  the  petitioners  contend 
that  the  circumstances  that  face  the 
Japanese  methionine  industry  today  are 
iPemarkably  similar  to  those  existing  at 
the  time  of  the  original  investigation, 
particularly  with  respect  to  Japanese 
excess  capacity  and  the  need  to  export 
the  vast  majority  of  production.  Based 
on  statistics  from  the  United  Nations 
Statistical  Division,  Commodity  Trade 
Statistics,  the  petitioners  note  that  for 
the  1995  through  1997  period,  Japan 
exported  a  significant  volume  of 
jsynthetic  methionine,  particularly  to 
Asian  countries.  Petitioners  add  that, 
presumably  in  response  to  increased 
demand  in  recent  years,  particularly  in 
Asia,  the  Japanese  industry  has 
completed  a  substantial  addition  to  its 
production  capacity.  Petitioners  argue, 
therefore,  that  the  Asian  financial  crisis 
and  recent  additions  to  capacity  have 
left  Japanese  producers  again  with 
substantial  excess  capacity  and  the  need 
to  find  new  markets. 

Finally,  in  support  of  its  assertion  that 
the  Japanese  producers  could  not  sell  in 
the  U.S.  market  without  dumping  if  the 
antidumping  finding  were  revoked,  the 
petitioners  state  that  the  U.S.  market  for 
■  synthetic  methionine  is  characterized  by 
intense  competition.  The  petitioners 
add  that,  as  the  largest  consumers  of 
methionine,  the  United  States  also  has 
the  largest  customers  and,  consequently, 
prices  in  the  United  States  are  lower 
than  in  the  rest  of  the  world.  Using 
proprietary  information  related  to 
Japanese  home  market  prices  and  U.S. 
sales  prices  during  the  1995  to  1997,  the 
petitioners  claim  that  Japanese 
producers  would  have  to  dump  their 
merchandise  in  order  to  make  a  sale  in 
the  U.S.  market. 

For  the  reasons  stated  above,  the 
petitioners  strongly  support  a 
determination  that  dumping  of  Japanese 
,  synthetic  methionine  is  likely  to 
[continue  or  recur  if  the  finding  were 
'  revoked. 

In  the  first  administrative  review 
conducted  by  the  Department  covering 
imports  prior  to  June  30, 1980,  the 
Department  found  that  11  of  the  19 
Japanese  manufacturers  and  exporters 
either  had  no  shipments  or  no  longer 
existed. 3  In  subsequent  administrative 


reviews,  the  Department  found  no 
shipments  from  all  but  two  non- 
responsive  companies.*  We  find, 
therefore,  that  the  cessation  of  imports 
and  the  existence  of  dumping  margins 
after  the  issuance  of  the  finding  is 
highly  probative  of  the  likelihood  of 
continuation  or  recurrence  of  dumping 
of  synthetic  methionine  from  Japan. 
Deposit  rates  above  de  minimis  continue 
in  effect  for  several  manufacturers, 
exporters,  and/or  third  country  resellers 
(for  example,  Nippon  Kayaku,  Nippon 
Soda/Mitsui,  Nippon  Soda/Mitsui/ 
Central  Soya  (Canada)). ^  As  discussed  in 
section  II.A.3  of  the  Sunset  Policy 
Bulletin,  the  SAA  at  890,  and  the  House 
Report  at  63-64,  if  imports  cease  after 
the  order  is  issued,  we  may  reasonably 
assume  that  exporters  could  not  sell  in 
the  United  States  without  dumping  and 
that,  to  reenter  the  U.S.  market,  they 
would  have  to  resume  dumping. 
Therefore,  given  that  shipments  of  the 
subject  merchandise  ceased  soon  after 
the  issuance  of  the  finding  and  that 
dumping  margins  continue  after  the 
issuance  of  the  finding,  and  absent 
argument  and  evidence  to  the  contrary, 
the  Department,  consistent  with  section 
II.A.3  of  the  Sunset  Policy  Bulletin, 
determines  that  dumping  is  likely  to 
continue  or  recur  if  the  finding  were 
revoked. 

Magnitude  of  Dumping 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  in  a  sunset 
review  of  an  antidumping  finding  for 
which  no  company-specific  margin  or 
"all  others"  rate  is  included  in  the 
Treasury  finding  published  in  the 
Federal  Register,  the  Department 
normally  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  first  final  results  of 
administrative  review  published  in  the 
Federal  Register  by  the  Department. 
Additionally,  if  the  first  final  results  do 
not  contain  a  margin  for  a  particular 
company,  the  Department  normally  will 
provide  the  Commission,  as  the  margin 
for  that  company,  the  first  "new 
shipper"  rate  established  by  the 


'  See  Synthetic  Methionine  From  Japan:  Final 
Besults  of  Administrative  Review  and  Clarification 


of  Antidumping  Finding;  47  FR  15622  (April  12, 
1982). 

*  See  Antidumping:  Synthetic  Methionine  from 
Japan:  Final  Hesults  of  Administrative  Heview  of 
Antidumping  Finding:  48  FR  20465  (May  6. 1983); 
Final  Besults  of  Antidumping  Administrative 
Review:  Synthetic  Methionine  from  Japan:  52  FR 
38953  (October  20,  1987);  and  Synthetic  Methionine 
From  Japan:  Final  Results  of  Antidumping  Duty 
Administrative  Review:  53  FR  15261  (April  28. 
1988). 

'  See  Final  Results  of  Antidumping 
Administrative  Review:  Synthetic  Methionine  from 
Japan:  52  FR  38953  (October  20.  1987);  and 
Synthetic  Methionine  From  Japan:  Final  Resuh":  of 
Antidumping  Duty  Administrative  Review:  53  FR 
15261  (April  28.  1988). 


Department  for  that  finding.  [See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  II. B. 2  and 
3  of  the  Sunsef  Policy  Bulletin). 

Because  Treasury  did  not  publish 
weighted-average  dumping  margins  in 
its  finding,  the  margins  determined  in 
the  original  investigation  are  not 
available  to  the  Department  for  use  in 
this  sunset  review.  Under  these 
circumstances,  the  Department  normally 
will  select  the  margin  from  the  first 
administrative  review  conducted  by  the 
Department  as  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  finding  is  revoked. 

Jn  its  substantive  response,  the 
petitioners  propose  three  alternatives  as 
the  magnitude  of  the  margin  likely  to 
prevail  if  the  finding  is  revoked:  (1)  The 
original  dumping  margin,  (2)  the  margin 
foimd  in  the  most  recent  administrative 
review,  or  (3)  a  new  margin  established 
by  using  information  on  Japanese  and 
U.S.  prices.  In  support  of  their  request 
that  the  Department  select  the  original 
dumping  margin  of  48  percent,  the 
petitioners  state  that  although  this  rate 
was  not  included  in  the  finding  issued 
by  the  Treasury,  this  rate  can  be 
documented  as  the  original  fair  value 
rate  from  several  sources,  including  the 
Department's  first  final  results  of 
administrative  review  in  which  the 
Department  used  this  rate  as  the  "best 
information  available."*  The  petitioners 
suggest  that  should  the  Department 
decline  to  select  the  original  dumping 
margin  of  48  percent,  the  Department 
should  select  the  dumping  margin  of  79 
percent  found  in  the  most  recent 
administrative  review  that  involved 
actual  shipments.''  Finally,  the 
petitioners  suggest  that  the  Department 
could  utilize  current  pricing 
information  for  the  Japanese  and  U.S. 
market  provided  in  its  substantive 
response  to  determine  a  new  margin. 

*In  this  case,  although  the  petitioners 
submitted  information  identifying  the 
margin  determined  by  Treasury  to  be  48 
percent  (or  50  percent  depending  upon 
source),*  and  the  Department,  in  its  first 
administrative  review  identified  the  48 
percent  "best  information  available" 
rate  for  non-responsive  firms  as  being 


*  See  Synthetic  Methionine  From  Japan:  Final 
Rt/Sults  of  Administrative  Review  and  Clarification 
of  Antidumping  Finding:  47  FR  15622  (April  12. 
1982). 

'  See  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Synthetic  Methionine  from 
Japan:  52  FR  38953  (October  20.  1987). 

'See Petitioners'  September  2,  1998.  Substantive 
Response  to  Notice  of  Initiation,  pp.  21-24. 
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the  "fair  value  rate," '  this  rate  was  not 
pubHshed  by  Treasury  in  its  July  10, 
1973  finding. 

With  respect  to  petitioners'  comment 
that  the  Department  should  use  the 
margin  established  in  the  most  recent 
review  covering  actual  shipments  for 
certain  producers,  petitioners  have  not 
provided  an  adequate  basis  for  deviating 
from  the  Department's  stated  policy  as 
set  out  above.  Petitioners  assert  that  this 
margin  relates  to  a  more  recent  period — 
July  1, 1985  through  June  30,  1986 — and 
is  higher  than  the  margins  calculated  in 
the  first  review  conducted  by  the 
Department.  In  the  Sunset  Policy 
Bulletin  the  Department  stated  that  "a 
company  may  choose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share"  and  that  "the 
Department  may,  in  response  to 
argument  from  an  interested  party, 
provide  to  the  Commission  a  more 
recently  calculated  margin  for  a 
particular  company,  where,  for  that 
particular  company,  dumping  margins 
increased  after  the  issuance  of  the 
order."  [See  section  II.B.2  of  the  Sunset 
Policy  Bulletin.)  The  policy  does  not 
envision  a  general  exception  for  any 
case  in  which  a  higher  margin  was 
found  at  some  point  during  the  life  of 
the  order.  The  Department's  intent  was 
to  establish  a  policy  of  using  the  original 
investigation  margin  as  the  starting 
point,  thus  providing  interested  parties 
the  opportunity  and  incentive  to  come 
forward  with  data  which  would  support 
a  different  estimate.  The  petitioners, 
however,  merely  assert  that  "this  is  a 
large  margin  and  is  therefore  indicative 
of  how  Japanese  merchandise  is  likely 
to  be  priced  in  the  absence  of  an  order." 
[See  Petitioners"  September  2,  1998, 
Substantive  Response,  p.  25.)  The 
petitioners  did  not,  however,  present 
argiunents  vdth  respect  to  changes  in 
margin  levels  as  related  to  market  share. 
The  statistics  provided  by  the 
petitioners,  1968-1997  annual  volume, 
value,  and  unit  value  of  imports  of 
synthetic  methionine  (both  DL  and  L), 
do  not  show  an  increase  in  imports 
concurrent  with  an  increase  in 
dumping,  nor  does  it  present  the 
Department  with  a  picture  of  the 
relative  market  shares  held  by  Japanese 
manufacturers  and  exporters.  Given  the 
information  available  to  the  Department, 
it  is  not  possible  to  discern  whether  any 
increases  or  decreases  in  margins  reflect 
an  effort  to  maintain  or  increase  market 
share. 
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Similarly,  petitioners  request  that  the 
Department  use  existing  information  on 
Japanese  and  U.S.  prices  to  calculate  a 
margin  does  not  provide  an  adequate 
basis  for  altering  our  approach.  As  noted 
in  the  Sunset  Regulations  and  Sunset 
Policy  Bulletin,  only  under  the  most 
extraordinary  circimistances  will  the 
Department  rely  on  a  dumping  margin 
other  than  those  it  calculated  and 
pubhshed  in  its  prior  determination 
and,  further,  that  it  will  consider  other 
factors,  such  as  prices  and  costs,  in  AD 
sunset  reviews  only  where  it  determines 
that  good  cause  to  consider  such  other 
factors  exists.  '<>  Petitioners  did  not 
make  any  "good  cause"  argiiments. 
Further,  petitioners  have  not  offered  any 
rationale  suggesting  that  such  a 
calculation  would  not  be  more 
speculative  and,  therefore,  less 
probative  than  a  calculated  rate  from  an 
administrative  review.  Therefore,  we  are 
not  persuaded  that  it  is  appropriate  to 
deviate  from  the  policy. 

In  conclusion,  we  are  not  persuaded 
that  we  should  deviate  from  our  the 
pohcy,  as  stated  in  the  Sunset  Policy 
Bulletin,  of  using  the  first  rates 
calculated  by  the  Department  where 
published  Treasury  rates  are  not 
available.  Rather,  consistent  with  the 
Sunset  Policy  Bulletin,  we  determine 
that  the  original  margins  calculated  by 
the  Department  are  probative  of  the 
behavior  of  the  Japanese  manufacturers 
and  exporters  of  synthetic  methionine. 
The  Department  will  report  to  the 
Commission  the  company-specific  and 
"all  others"  rate  contained  in  the 
Appendix  to  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  tlie 
antidumping  finding  would  be  Ukely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  in  the 
Appendix  to  this  notice. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  Section  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 


This  five-year  "sunset"  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  December  1,  1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
A  dministra  tion . 

APPENDIX 


Manufacturers/exporters 


Ajinimoto  Co  

Apis  Phamiaceutical  Ck)  

Amano  Pharmaceutical  Co.,  Ltd  ... 

Chugai  Boyeki  Co 

Daida  Bussan  Co 

Helm  Japan  Ltd  

Inuiu  Yakuhin  Kogyo 

Isho  Corportation  

Iwaka  &  Co  

Koyo  Merchantile  Co.,  Ltd 

Kyowa  Hakko  Kogyo  Co 

Marubeni  Corp 

Nippon  Kayaku  

Nippon  Soda  Co..   UdVMItsui  & 

Co 

Nisso  Raiho  Kogyo  &  Co.,  Ltd  

K  Sakai  &  Co 

Sakai  Chemical 

Sumitonrw  Chemkal  Industrial  Co 

Tetra  Chemrcals  Co 

All  others 


Third-Country  Reseller 
(country) 

Atlantic  Trading  Co.  (Canada) 

H.J.  Baker  &  Brothers  (West  Ger- 
many)   

Chemk:al  &  Feeds  Ltd.  (England) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092498A] 

Smaii  Tal(es  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Explosives  Testing  at  Eglin  Air  Force 
Base,  FL 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMIMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to  the  U.S.  Air  Force  to  take 
small  numbers  of  bottlenose  dolphins, 
spotted  dolphins,  and  possibly  other 
cetacean  species  by  harassment  and 
non-serious  injury  incidental  to 
explosive  testing  of  obstacle  and  mine 
clearance  systems  at  Eglin  Air  Force 
Base  (Eglin),  FL. 

DATES:  This  authorization  is  effective 
from  December  1,  1998,  through  March 
31, 1999. 

ADDRESSES:  A  copy  of  the  application 
and  draft  environmental  assessments 
(EAs)  may  be  obtained  by  writing  to  the 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  one  of  the 
contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  HoUingshead  301-713-2055, 
or  David  Bemhart,  727-570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  wdthin  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockTs)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 


are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  U.S.  citizens  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment  for  a  period  of  up  to  1  year. 
The  MMPA  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  estabUshes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  a  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  July  20,  1998,  NMFS  received  a 
complete  application  from  the  Air  Force 
Development  Test  Center,  Department 
of  the  Air  Force,  Eglin.  The  Air  Force, 
in  cooperation  with  the  Naval  Surface 
Warfare  Center-Coastal  Systems  Station 
(NSWC-CSS),  U.S.  Navy,  is  requesting 
an  authorization  to  take,  by  harassment 
and  non-serious  injury,  bottlenose 
dolphins  [Tursiops  tnincatus),  spotted 
dolphins  [Stenella  plagiodon),  and 
possibly  other  cetacean  species 
incidental  to  explosive  testing  of 
obstacle  and  mine  clearemce  systems  at 
Eglin.  Eglin  is  located  in  the  Florida 
Panhandle,  approximately  midway 
between  the  cities  of  Pensacola  and 
Panama  City,  FL.  The  location  of  the 
proposed  action  is  on  the  beach  areas  on 
Santa  Rosa  Island  (SRI),  approximately 
27  kilometers  (km)(17  miles  (mi))  west 
ofDestin,  FL. 

The  Navy's  current  capability  to  clear 
obstacles  and  mines  in  the  surf  zone  is 
limited  to  the  hand  placement  of 
explosive  charges  by  Navy  combat 
swimmers.  The  effectiveness  of  this 
capability  is  limited  by  the  ability  of 
swimmers  to  locate  submerged  targets 
and  to  carry  sufficient  explosives  to 
destroy  the  targets.  Such  operations  are 
considered  highly  hazardous,  and  the 
reliability  of  obstacle  removal  is 


considered  to  be  poor.  To  facihtate  U.S. 
Marine  amphibious  assaults,  the  U.S. 
Navy  is  committed  to  developing  and 
testing  methods  to  safely  and  effectively 
clear  a  path  through  such  obstacles. 

NWSC-CSS  has  requested  permission 
from  Eglin  to  test  four  anti-mine  systems 
in  the  shallow  surf  zone  along  U.S.  Air 
Force-controlled  lands  of  SRI.  The  four 
test  systems  are  the  Shallow  Water 
Assault  Breaching  (SABRE)  system,  the 
Distributed  Explosive  Technology  (DET) 
system,  the  MK-82  general  purpose 
bombs  (GPBs).  and  the  MK-5  Mine 
Clearance  System  (MCS). 

The  proposed  action  is  to  perform  up 
to  a  total  of  10  underwater  detonation 
tests  (2  tests  using  the  SABRE  system 
and  up  to  8  tests  using  the  DET  array); 
and  a  series  of  tests  of  explosive  systems 
at  Eglin. 

In  order  to  avoid  impacting  the 
endangered  West  Indian  manatee 
[Trichiechus  manatus)(which  is  more 
commonly  found  south  of  the  region 
and  during  warmer  months)  and  sea 
turtles,  tests  will  be  conducted  in  the 
fall  and  winter  1998/99.  While  a  brief 
description  of  the  four  systems 
proposed  for  testing  is  included  here, 
more  detailed  descriptions  of  the 
activity  and  the  expected  impact  can  be 
found  in  the  application  and  in  the  two 
EAs  on  the  activities.  These  documents 
are  available  upon  request  (see 
ADDRESSES). 

SABRE  System 

An  operational  full-length  SABRE- 
line  charge  consists  of  130  10-pound 
(lb)(4.5  kg)  net  explosive  weight 
(N.E.W.)  charges  on  3-ft  (0.9  m)  centers 
which  is  deployed  from  a  Landing  Craft 
Air-Cushion  (LCAC)  by  an  MK-22  Mod 
4  rocket  motor.  Each  charge  consists  of 
approximately  9.6  lb  (4.3  kg)  of  PBXN- 
103  explosive  and  a  W-11  booster, 
weighing  approximately  0.4  lb  (0.2  kg). 
A  detonating  cord  runs  through  the 
centers  of  the  booster  and  main  charge. 

For  the  two  proposed  tests,  a  total  of 
22  and  23  SABRE  charges  will  be  hand- 
laid  on  the  sea  bottom,  perpendicular  to 
the  beach  in  3  ft  (.91  m)  and  10  ft  (3.0 
m)  of  water,  respectively.  For  both  tests, 
the  detonation  sequence  will  be  from 
the  offshore  end  toward  the  beach.  For 
these  events,  27  to  31  inert  mines  will 
be  placed  perpendicular  to  the  line 
charge  and  parallel  to  the  shoreline. 
Total  NE.  W.  of  the  SABRE  tests  will  be 
221  lb  (100.2  kg)  and  232  lb  (105.2  kg), 
respectively. 

DET'System 

An  operational,  full-size  DET  array 
consists  of  parallel  lines  of  detonating 
cord,  whose  overall  footprint  is  180  by 
180  ft  (54.9  m  by  54.9  m).  The  array  is 
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packed  in  a  container  and  launched 
from  an  LCAC  by  two  MK-22  Mod  4 
rocket  motors  for  expansion  and 
subsequent  deployment. 

Full-scale  systems  are  not  required  for 
these  tests.  Previous  tests  have  shown 
that  partial-length  SABRE  segments  and 
partial-size  DET  arrays  are  adequate  for 
evaluations.  The  data  acquired  from 
small-scale  tests  can  be  scaled  up  in 
order  to  make  predictions  for  military 
applications.  Thus,  for  the  DET  system, 
the  Navy  is  proposing  to  use  an  11-ft  by 
60-ft  (3.3  m  by  18.3  m)  DET  array  in  3 
ft  (0.9  m)  of  water.  There  will  be  eight 
separate  DET  events,  spanning  several 
days,  with  two  to  three  arrays  tested  per 
day.  The  NE.W.  of  each  array  is  42  lb 
(19  kg),  with  arrays  being  detonated  at 
the  seaward  end.  Each  array  will  be 
placed  above  a  maximiun  of  four  live 
mines  consisting  of  either  22  or  26.4  lb 
(10  or  12  kg)  of  explosive.  Therefore, 
depending  upon  the  mine  type,  total 
NE.W.  of  each  test  would  be  up  to  either 
130  lb  (59  kg)  or  147.6  lb  (67  kg).  DET 
events  will  be  hand-deployed  from  a 
boat  and  exploded  electronically  by 
trained  personnel. 

MK-82  GPBs 

The  proposed  action  is  an  evaluation 
of  the  MK-82  GPBs  to  clear  anti- 
invasion  beach  obstacles  and  mines  in 
the  surf  zone.  The  MK-82  GPBs  to  be 
tested  consist  of  seven  GPBs,  each 
containing  192  lb  (87.1  kg)  of  explosive 
for  a  total  NE.W.  of  1,344  lb  (610  kg). 
The  configuration  for  testing  will  be  a 
linear  arrangement  of  seven  bombs 
spaced  24  ft  (7.3  m)  apart,  located 
parallel  to  the  shoreline  in  6  ft  (1.8  m) 
of  water. 

Two  separate  deployments  and  firings 
are  required  to  test  this  configuration. 
All  MK-82S  will  be  buried  vertically  to 
approximately  one-half  length  (about  3 
ft  (0.9  m)j  by  jetting.  The  MK-82s  will 
be  detonated  using  approximately  1/4 
block  of  C-4  explosive  paced  into  the  aft 
fuse  well.  The  MK-82s  will  be 
detonated  simultaneously  in  6  ft  (1.8  m) 
of  water  using  remote  detonators  to 
detonate  the  C-4.  Beach  obstacles  (log 
posts,  concrete  cubes,  and  steel 
hedgehogs)  and  inert  mines  will  be 
placedaround  the  bombs  to  serve  as 
targets  for  bomb  fragments  and  blast. 

MK-5MCS 

The  MK-5  MCS  consists  of  a  350-ft 
(106.7  m)  continuous  length  charge  of 
composition  C-4  explosive  (with  a 
distribution  of  5  lb  (2.3  kg)  per  linear 
foot  and  a  pair  of  detonating  cords 
(totaling  11  lb  (5  kg).  Total  NE.W.  of  the 
system  is  1,750  lb  (794  kg).  The  MK-5 
MCS  would  be  deployed  in  the  surf 
zone  about  550  ft  (167.6  m)  from  shore 


by  an  LCAC.  Once  fully  deployed,  it 
will  then  be  detonated.  Testing  will  take 
place  over  a  3-day  period.  On  the  first 
day,  there  will  be  inert  firings  of  four 
MK5  systems.  The  second  day  will 
consist  of  one  inert  firing  and  one  live 
firing  of  a  MK5  system.  The  third  day 
will  consist  of  three  separate  live  firings. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  October  13,  1998  (63  FR 
54676),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  During  the 
30-day  comment  period,  comments 
were  received  from  the  Marine  Mammal 
Commission  (MMC).  the  Animal 
Protection  Institute  (API),  the  Animal 
Rights  Foundation  of  Florida,  and  two 
private  citizens. 

Comment  1 :  Two  commenters 
expressed  concern  that  the  underwater 
explosions  would  affect  the  sensory 
perceptions  of  wild  dolphins  and  would 
inflict  lumecessary  stress  and  possible 
injury  to  the  animals. 

Response:  While  underwater 
explosions  have  the  potential  to  harass, 
injure,  or  kill  marine  mammals,  the 
notice  of  proposed  authorization  and 
the  accompanying  EAs  provided 
information  on  mitigation  measures  that 
would  be  undertaken  by  the  applicant  to 
ensiu-e  that  no  mortafity  or  serious 
injuries  and  few  harassment  takings 
would  occur.  These  measures  are 
repeated  later  in  this  document. 

Comment  2:  Two  individuals 
recommended  that  the  tests  be 
conducted  at  an  inland  lake  or  pond  on 
the  Eglin  property. 

Response:  As  discussed  in  the  draft 
EAs,  while  some  testing  can  be 
conducted  in  ponds,  test  ponds  are 
unable  to  replicate  the  sea  and  surf 
conditions,  including  wave  action  and 
berm  formation,  found  in  the  nearshore 
coastal  waters.  These  conditions  are 
necessary  for  successful  testing. 

Comment  3:  While  recognizing  that 
subsection  101(a)(5)(D)  of  the  MMPA 
authorizes  the  incidental  harassment  of 
marine  mammals,  the  API  expressed 
concern  over  the  numbers  of  dolphins 
that  may  be  impacted  by  the  activity. 
They  believe  that  the  number  of 
dolphins  proposed  for  a  take  by 
harassment  should  not  be  considered  a 
small  number. 

Response:  Interim  regulations 
implementing  subsection  101(a)(5)(D)  of 
the  MMPA  were  issued  on  April  10, 
1996  (61  FR  15884).  These  regulations 
contain  specific  definitions  to  interpret 
Congressional  meaning  of  the  terms 
"small  numbers"  and  "negligible 
impact."  For  the  purposes  of  this  part. 


"small  numbers"  means  a  portion  of  a 
marine  mammal  species  or  stock  whose 
taking  would  have  a  negligible  impact 
on  that  species  or  stock.  "Negligible 
impact"  is  an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  hkely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 
Because,  due  to  mitigation  measures 
required  under  IHA,  no  marine 
mammals  are  likely  to  be  killed  or 
seriously  injured  by  the  proposed 
activities,  harassment  takings  are 
expected  to  be  reduced  to  the  lowest 
level  practicable,  the  number  of 
authorized  takings  is  considered  small, 
and  the  takings  have  no  more  than  a 
negligible  impact  on  the  affected  species 
and  stocks  of  marine  mammals. 

Comment  4:  The  API  also  believes 
that,  because  explosives  have  a  potential 
lethal  impact  on  marine  mammals,  the 
application  and  authorization  would  not 
fall  under  MMPA  subsection 
101(a)(5)(D). 

Response:  Depending  upon  the 
distance  between  the  explosive  and  the 
animal  and  the  charge  weight, 
explosives  in  the  marine  environment 
have  the  potential  to  seriously  injure  or 
kill  marine  mammals.  However,  if 
mitigating  measiures  imposed  on  an 
applicant's  activity  through  an  IHA 
reduce  the  impacts  of  the  activity  such 
that  it  is  unlikely  that  serious  injury  or 
mortality  will  result,  then  an  IHA  may 
be  appropriate.  If  however,  upon 
review,  an  activity's  mitigation 
measures  are  not  considered  sufficient 
to  eliminate  mortality  and  serious 
injury,  NMFS  will  deny  the  application 
request  and  recommend  the  applicant 
apply  for  a  taking  authorization  under 
subsection  101(a)(5)(A)  of  the  MMPA. 
An  authorization  under  that  section  of 
the  MMPA  allows  for  lethal  takings 
incidental  to  an  activity. 

Comment  5:  The  API  recommends 
that  NMFS  deny  an  IHA  to  the  Air  Force 
to  test  underwater  anti-mine  devices  in, 
the  waters  off  Eglin.  One  individual 
recommended  denial,  partly  because  it 
would  open  the  door  to  future  testing 
that  could  be  harmful  to  marine  life. 

Response:  NMFS  would  like  to  clarify 
that  NMFS'  responsibility  in  this  action 
is  limited  to  the  issuance  or  denial  of  an 
authorization  for  the  short-term, 
incidental  harassment  of  a  small 
number  of  marine  mammals  by  the  Air 
Force  while  conducting  explosive 
testing  of  obstacle  and  mine  clearance 
systems  at  Eglin.  NMFS  does  not 
authorize  the  activity  itself,  as  such 
authorization  is  provided  by  the  U.S. 
Department  of  Defense  and  is  not  within 
the  jurisdiction  of  the  Secretary  of 
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Commerce.  As  provided  by  subsection 
101(a)(5)(D)  of  the  MMPA,  unless  NMFS 
finds  that  the  activity  will  result  in  a 
taking  of  marine  mammals  that  is  either 
not  small  or  results  in  more  than  a 
negligible  impact,  the  authorization  is 
warranted.  Authorizations  to  take 
marine  mammals  incidental  to 
detonating  explosives  in  the  marine 
environment  have  been  issued 
previously. 

Comment  6:  Concerned  that  there  is 
the  possibility  that  a  manatee  could  be 
within  the  zone  of  influence  of  the 
detonations,  the  MMC  recommended 
the  Air  Force  consult  with  the  U.S.  Fish 
and  Wildhfe  Service  (USFWS)  under 
section  7  of  the  Endangered  Species  Act 
(ESA). 

Response:  The  Air  Force  consulted 
with  the  USFWS  under  section  7  of  the 
ESA  on  this  activity.  This  consultation 
was  principally  for  the  Gulf  sturgeon,  a 
listed  fish  species.  Neither  agency 
indicated  that  manatees  inhabit  the  test 
area  during  the  time  of  the  year  that 
tests  are  authorized. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  the  project  area 
ecosystem  in  the  eastern  Gulf  of  Mexico 
(GOM)  c£m  be  foimd  in  the  application 
and  in  the  associated  draft  EAs  and 
needs  not  be  repeated  here. 

Marine  Mammals 

AHhough  approximately  27  species  of 
marine  mammals  (whales,  dolphins, 
and  porpoises)  reside  in  or  pass  through 
the  northeastern  GOM,  the  only  species 
of  marine  manunals  that  are  likely  to  be 
impacted  by  the  activities  proposed  for 
the  shallow  coastal  waters  off  SRI  are 
the  bottlenose  dolphin  (Tursiops 
truncatus)  and  the  Atlantic  spotted 
dolphin  [Stenella  frontalis).  Information 
on  these  two  species  may  be  found  in 
the  application  and  in  the  supporting 
EAs  for  these  projects.  Additional 
information  on  these  and  other  species 
of  marine  mammals  in  the  GOM  can  be 
found  in  Blaylock  et  al.  (1995)  and 
Waring  et  al.  (1997).  Please  refer  to 
those  documents  for  information  on  the 
biology,  distribution,  and  abundance  of 
these  species. 

Potential  EfiTects  of  Explosives  on 
Marine  Mammals 

Potential  impacts  to  those  marine 
mammal  species  known  to  occur  in  the 
SRI  area  from  explosives  include  both 
lethal  and  non-lethal  injury,  as  well  as 
incidental  harassment.  The  pressure 
wave  from  the  explosive  can  impact  air 
cavities,  such  as  lungs  and  intestines. 
Extensive  hemorrhaging  into  the  lungs 
due  to  underwater  shock  waves  may 


cause  death  to  a  marine  mammal 
through  suffocation  (Hill,  1978).  Other 
common  injuries  which  may  result  in 
mortality  include  circulatory  failure, 
broncho-pneumonia  in  damaged  lungs, 
or  peritonitis  resulting  from  perforations 
of  the  intestinal  wall  (Hill,  1978). 
Because  impulse  levels  sufficient  to 
cause  lethal  injury  increase  with 
increased  mammal  mass  (Yelverton  et 
al.,  1973),  conservative  criteria  are 
based  on  the  lowest  possible  affected 
mammalian  weight  (e.g.,  an  infant 
dolphin).  Extensive  lung  hemorrhage  is 
an  injury  which  would  be  debilitating, 
and  not  all  animals  would  be  expected 
to  survive  (1-  percent  mortality  is 
predicted  at  the  onset  level).  As  the 
severity  of  extensive  lung  hemorrhage 
increases  beyond  the  onset  level,  gastro- 
intestinal tract  injuries  can  increase 
significantly.  The  expected  mortality 
level  associated  with  these  combined 
severe  injuries  would  be  significantly 
higher  than  1  percent  (U.S.  Navy,  1998). 

Non-lethal  injuries  involve  slight  lung 
hemorrhage  and  tympanic  membrane 
(TM)  rupture  from  which  the  mammal 
is  expected  to  recover  (Yelverton  et  al., 
1973;  Richmond  et  al.,  1973).  Eardrum 
damage  criteria  are  based  upon  a  limited 
number  of  small  charge  tests  (Yelverton 
et  al.,  1973;  Richmond  et  al.,  1973). 
Ranges  for  percent  TM  rupture  incurred 
by  underwater  explosives  can  be 
calculated  by  a  conservative  TM  damage 
model  (U.S.  Navy,  1996).  General 
criteria  for  TM  damage  have  been 
reported  to  occur  at  impulse  levels 
down  to  20  psi-msec  (Yelverton  et  al., 
1973). 

Because  eardrum  (e.g.,  TM)  rupture, 
rather  than  slight  lung  hemorrhage, 
usually  occurs  at  lower  impulse  levels, 
TM  rupture  is  used  by  NMFS  and  others 
to  conservatively  define  the  non-lethal 
injury  zone.  A  maximum  impulse  of  10 
psi-msec  is  often  considered  to  define 
the  non-lethal  injury  zone,  where  a  very 
low  incidence  of  blast  injuries  are  likely 
to  occur  (Yelverton  et  al.,  1973).  A  level 
of  pressure  impulse  at  which  marine 
mammals  are  not  expected  to 
experience  non-lethal  injury  (nor 
instantaneous  mortality  or  lethal  injury) 
is  reported  to  be  5  psi-msec  (Yelverton 
et  al.,  1973).  This  is  the  impulse  level 
adopted  by  the  Air  Force  to  designate  no 
injurious  takings  by  this  activity. 

In  addition  to  lethal,  serious,  and  non- 
serious  injury,  harassment  of  marine 
mammals  may  occur  as  a  result  of  non- 
injurious  physiological  responses  to  an 
explosion-generated  Shockwave  and  its 
acoustic  signature.  Based  upon 
information  provided  in  the  SEA  WOLF 
shock  trial  final  environmental  impact 
statement  (U.S.  Navy,  1998),  a  dual 
criterion  for  marine  mammal  acoustic 


harassment  has  been  developed  for 
explosive-generated  signals:  (1)  An 
energy-based  temporary  threshold  shift 
(TTS)  injury  criterion  of  182  dB  re  1 
uPa^  -sec  derived  from  experiments 
with  bottlenose  dolphins  (Ridgwav  et 
al.,  1997),  and  (2)  a  12-  lbs/in^  (ps'i) 
peak  pressure  cited  by  Ketten  (1995)  as 
associated  with  a  "safe  outer  limit  (for 
the  10,000  lb  charge  for  minimal, 
recoverable  auditory  trauma"  (i.e., 
TTS)).  For  this  activity,  noise  levels  that 
fall  between  the  5  psi-msec  and  out  to 
a  trahsmission  distance  where  a  noise 
level  of  180  dB  re  1  uPa^  -sec  (Air  Force, 
1998)  will  be  considered  to  fall  within 
the  incidental  harassment  zone. 

The  potential  impact  to  Atlantic 
bottlenose  dolphins  and  the  Atlantic 
spotted  dolphins,  the  two  species  that 
may'potentially  be  affected,  was 
evaluated  using  modeling  on  the  effects 
of  underwater  explosions  resulting  from 
each  of  the  test  systems  described 
previously  (see  application).  Based 
upon  data  provided  in  Tables  5.2  and 
5.3  in  the  application,  the  maximum 
number  of  Atlantic  bottlenose  dolphins 
potentially  injured  from  all  tests  ranges 
frtjm  4  to  13.  The  maximum  number  of 
Atlantic  spotted  dolphins  potentially 
injured  from  all  tests  combined  is  less 
than  1.  These  are  the  maximum  injury 
levels  without  implementation  of 
mitigation. 

The  estimated  total  numbers  of 
bottlenose  dolphins  and  spotted 
dolphins  potentially  exposed  to  takes  by 
harassment  are  33  and  1,  respectively. 
The  total  nimiber  of  bottlenose  dolphins 
potentially  exposed  to  noise  from  the 
source  of  the  noise  to  180  dB  re  1  uPa^ 
-sec  ranges  from  4  to  15  for  the  MK-82 
GPB  tests,  1  to  3  for  the  MK5  MCS  tests, 
1  to  2  for  the  combined  SABRE  tests, 
and  4  to  1 3  for  all  DET  array  tests 
combined.  However,  mitigation  is 
expected  to  obviate  any  injury  to  marine 
mammals. 

Mitigation 

Tnere  are  two  forms  of  mitigation:  (1) 
Natural,  as  provided  by  the  environment 
and  (2)  human,  designed  to  protect 
marine  mammals  to  the  greatest  extent 
practicable. 

Natural  mitigation:  Physical 
characteristics  of  the  proposed  test  area 
and  test  methods  will  ameliorate  the 
undfirwater  shock  wave.  Tests  will  be 
conducted  in  approximately  3  to  10  ft 
(0.9  to  3.0  m)  of  water.  At  this  shallow 
depth,  some  protection  of  the  energy 
from  the  detonations  will  be  directed 
through  the  surface  of  the  water  rather 
than  transmitted  through  the  water. 
Another  consequence  of  the  shallow,  as 
opposed  to  the  deep  water  detonation 
depth,  is  that  bubble  pulse  is  not 
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significant  and  there  will  be  far  less 
energy  in  any  oscillations.  Additionally, 
these  tests  will  be  conducted  inside  the 
offshore  bar  at  the  SRI  site.  The  offshore 
bar  ameliorates  the  transmission  of  the 
underwater  portion  of  the  shock  wave. 
Also,  MK-82  GPBs  will  be  buried  in 
bottom  sands  to  approximately  their 
center  of  gravity  (3  ft  (0.9  m),  a  factor 
expected  to  mitigate  the  transmission  of 
the  shock  wave  as  the  detonations  will 
be  directed  downwards. 

Human  mitigation:  Eglin  has 
established  safety  zones  to  prevent 
marine  mammal  injury  for  each  test. 
These  safety  zones  are:  0.75  km  (0.47 
mi)  for  SABRE-22,  1.0  km  (0.62  mi)  for 
SABRE-23,  1.0  km  (0.62  mi)  for  DET, 
6.0  km  (3.73  mi)  for  MK-82  GPB.  and 
0.5  km  (0.31  mi)  for  MK-5  MCS. 

Eglin  has  proposed  that  base 
personnel  conduct  a  30-minute  pre- 
detonation  aerial  monitoring  survey 
immediately  prior  to  each  test  to  ensure 
no  marine  mammals  are  within  each  test 
area's  designated  safety  zone.  With 
water  depths  less  than  18  m  (59  ft),  low 
turbidity,  and  white  sand  bottom, 
exceptional  marine  mammal  visibility  is 
ensured.  Aerial  surveys  will  be 
conducted  at  approximately  100  ft  (30.5 
m)  elevation. 

In  order  to  ensure  adequate  visibility 
for  locating  marine  mammals  (and  sea 
turtles),  no  tests  will  take  place  if  sea 
state  conditions  are  greater  than 
category  3  and  water  clarity  is  not 
adequate  for  conducting  surveys.  No 
tests  will  take  place  if  marine  mammals 
or  sea  turtles  are  sighted  within  the 
safety  zone. 

Monitoring 

In  addition  to  pre-detonation 
monitoring  mentioned  previously,  Eglin 
will  conduct  aerial  surveys  immediately 
following  each  detonation  event.  The 
post-test  monitoring  will  be  conducted 
in  a  similar  manner  to  the  pre-test 
monitoring,  except  that  observation 
personnel  will  be  focusing  on  locating 
any  injured  marine  mammals.  If  any 
injured  marine  mammals  are  observed 
during  post-test  monitoring,  subsequent 
detonations  will  be  postponed,  and  the 
local  stranding  network  notified.  The 
project  will  be  required  to  be  reviewed 
by  Air  Force  and  NMFS  personnel  prior 
to  conducting  any  additional  tests. 

Reporting 

Any  takes  of  marine  mammals  other 
than  those  authorized  by  the  IHA  will 
be  reported  to  the  Regional 
Administrator,  NMFS,  by  the  next 
working  day.  A  draft  final  report  of  the 
entire  test  results  and  marine  mammal 
observations  for  pre-  and  post- 
detonation  monitoring  will  be  submitted 


to  NMFS  within  90  days  after 
completion  of  the  last  test.  Unless 
notified  by  NMFS  to  the  contrary,  that 
draft  final  report  will  be  considered  the 
final  report  under  the  IHA. 

National  Environmental  Policy  Act 
(NEFA) 

As  part  of  its  request  for  a  small  take 
authorization,  the  Air  Force  prepared 
two  EAs,  one  for  SABRE  and  DET  and 
a  second  document  for  the  MK-82/MK- 
5  systems.  These  EAs,  which 
supplement  information  contained  in 
the  application,  are  necessary  for 
determining  whether  the  activities 
proposed  for  receiving  small  take 
authorizations  are  having  a  negligible 
impact  on  affected  marine  mammal 
stocks.  NMFS  has  reviewed  the  EAs  and 
concurs  with  the  findings.  As  a  result, 
NMFS  finds  that  it  is  unnecessary  to 
prepare  its  own  NEPA  documentation 
and  hereby  adopts  the  Air  Force  EAs  as 
its  own,  as  provided  by  40  CFR  1506.3. 
NMFS  finds  that  the  issuance  of  an  IHA 
to  the  Air  Force  will  not  resuh  in  a 
signficant  environmental  impact  on  the 
human  environment  and  that  it  is 
unnecessary  to  either  prepare  its  owm 
NEPA  documentation  or  to  recirculate 
the  Air  Force  EAs  for  additional 
comments. 

Consultation 

On  October  15.  1998,  NMFS 
completed  consultation  with  the  Air 
Force  under  section  7  of  the  ESA.  The 
finding  of  that  consultation  was  that  the 
proposed  testing  activity  is  not  likely  to 
adversely  affect  endangered  or 
threatened  species  of  whales  or  sea 
turtles,  if  the  conservation  and 
mitigation  measures  specified  in  the 
Biological  Assessment  prepared  by  the 
Air  Force  are  undertaken.  NMFS 
concludes,  therefore,  that  the  issuance 
of  an  IHA  to  the  Air  Force  to  take  small 
numbers  of  bottlenose  dolphins,  spotted 
dolphins  and  possibly  other  cetacean 
species  by  harassment  incidental  to 
explosive  testing  at  Eglin  is  not  likely  to 
adversely  affect  endangered  or 
threatened  species  of  whales  or  sea 
turtles. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  incidentally  taking  small 
numbers  of  bottlenose  dolphins,  spotted 
dolphins,  and  possibly  other  cetacean 
species  by  harassment  and  non-serious 
injury  incidental  to  explosive  testing  of 
obstacle  and  mine  clearance  systems  at 
Eglin,  as  described  previously  in  this 
document,  will  result,  at  worst,  in  the 
brief  harassment  of  these  species  and 
possibly  in  a  temporary  behavioral 
modification.  While  behavioral 


modifications  may  be  made  by  these 
species  to  avoid  the  resultant  acoustic 
disturbance,  this  action  is  expected  to 
have  a  negligible  impact  on  both 
individual  animals  and  the  stocks  of 
these  mammals.  In  addition,  no  take  by 
injury  and/or  death  is  anticipated,  and 
harassment  takes  will  be  at  the  lowest 
level  practicable  due  to  incorporation  of 
the  mitigation  measures  mentioned 
above. 

Since  NMFS  is  assured  that  the  taking 
would  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA)  of  small  numbers  of  bottlenose 
dolphins,  spotted  dolphins  and  possibly 
other  cetacean  species  and  would  result 
in  the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  subsection  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued. 

Authorization 

For  the  above  reasons,  NMFS  has 
issued  an  IHA  to  the  Air  Force  for  the 
incidental  harassment  and  non-serious 
injury  of  a  small  number  of  bottlenose 
dolphins,  spotted  dolphins,  and 
possibly  other  cetacean  species.  NMFS 
has  determined  that,  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  the 
authorization  are  imdertaken  the  short- 
term  impact  of  explosives  testing  for 
obstacle  and  mine  clearance  systems  at 
Eglin  has  the  potential  to  result  in  no 
more  than  a  negligible  impact  on 
affected  marine  mammal  stocks. 

Dated:  December  3, 1998. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32534  Filed  12-7-98;  8:45  am) 

BtLUNO  CODE  3510-22-F 


COMMISSION  OF  FINE  ARTS 

1999  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Pub.  L. 
99-190,  as  amended,  authorizing  the 
National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1999  in  the  amount  of  $7,000,000.00. 
All  requests  for  information  and 
applications  for  grants  should  be 
received  by  31  December  1998  and 
addressed  to:  Charles  H.  Atherton, 
Secretary,  Commission  of  Fine  Arts, 
National  Building  Museum,  Suite  312. 
441  F  Street,  NW,  Washington,  DC 
20001,  Phone: 202-504-2200. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  1  March  1999. 

This  program  provides  grants  for 
general  operating  support  of 
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non-senous 


organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eUgibie  for 
these  grants,  organizations  must  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  current  year 
and  for  the  past  three  years. 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  98-32531  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  6330-01-M 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  17 
December  1998  at  10:00  AM  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  N.W.,  Washington,  D.C.  20001. 
The  meeting  will  focus  on  reviewing 
designs  for  the  $1  circulating  coin. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C,  30  November 
1998. 

Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  98-32528  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  6330-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  10:30  a.m.,  Tuesday,  . 
December  22,  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission . 

[FR  Doc.  98-32586  Filed  12-3-98;  4:21  pm) 

BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[0MB  Control  No.  9000-0059] 

Proposed  Collection;  Comment 
Request  Entitled  North  Carolina  Sales 
Tax  Certification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  North  Carolina  Sales  Tax 
Certification.  The  clearance  currently 
expires  on  March  31,  1999. 
DATES:  Comments  may  be  submitted  on 
or  before  February  8,  1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Streets, 
NW,  Room  4037,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Puq>ose 

The  North  Carolina  Sales  and  Use  Tax 
Act  authorizes  counties  and 
incorporated  cities  and  towns  to  obtain 
each  year  from  the  Commissioner  of 
Revenue  of  the  State  of  North  Carolina 
a  refund  of  sales  and  use  taxes 
indirectly  paid  on  building  materials, 
supplies,  fixtures,  and  equipment  that 


become  a  part  of  or  are  annexed  to  any 
building  or  structure  in  North  Carolina. 
However,  to  substantiate  a  refund  claim 
for  sales  or  use  taxes  paid  on  purchases 
of  building  materials,  supplies,  fixtures, 
or  equipment  by  a  contractor,  the 
Government  must  secure  from  the 
contractor  certified  statements  setting 
forth  the  cost  of  the  property  purchased 
from  each  vendor  and  the  amount  of 
sales  or  use  taxes  paid.  Similar  certified 
statements  by  subcontractors  must  be 
obtained  by  the  general  contractor  and 
furnished  to  the  Government.  The 
information  is  used  as  evidence  to 
establish  exemption  from  State  and 
local  taxes. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  424; 
responses  per  respondent,  1;  total 
annual  responses,  424;  preparation 
hours  per  response,  .17;  and  total 
response  burden  hours,  72. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0059,  North  Carolina  Sales  Tax 
Certification,  in  all  correspondence. 

Dated:  December  3,  1998. 
Edward  C.  Loeb. 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-32525  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0056] 

Proposed  Collection;  Comment 
Request  Entitled  Report  of  Shipment 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACtlON:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 
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SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Report  of  Shipment.  The 
clearance  currently  expires  on  March 
31.  1999. 

DATES:  Comments  may  be  submitted  on 
or  before  February  8, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Streets, 
NW,  Room  4037,  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Federal  Acquisition  Policy 
Division,  GSA,  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Military  (and,  as  required,  civilian 
agency)  storage  and  distribution  points, 
depots,  and  other  receiving  activities 
require  advance  notice  of  large 
shipments  enroute  from  contractors' 
plants.  Timely  receipt  of  notices  by  the 
consignee  transportation  office 
precludes  the  incurring  of  demurrage 
and  vehicle  detention  charges.  The 
information  is  used  to  alert  the  receiving 
activity  of  the  arrival  of  a  large 
shipment. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  250\ 
responses  per  respondent,  4;  total 
annual  responses,  1,000;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  167. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 


9000-0056,  Report  of  Shipment,  in  all 
correspondence. 

Dated:  December  3,  1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[PR  Dcx:.  98-32526  Filed  12-7-98;  8:45  am) 

BILUNQ  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXI-RM). 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  8,  1999. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Deputy  Under 
Secretary  of  the  Army  (International 
Affairs),  ATTN:  SAUS-IA-DSA-A.  102 
Army  Pentagon,  Washington,  DC 
20310-0102  (Larry  E.  Ogden). 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  officer  at  (703)  614-0454. 

Title,  Associated  Form,  and  OMB 
Number:  International  Military  Student 
Information,  DD  Form  2339,  OMB 
Number  0702-0064. 

Needs  and  Uses:  The  DD  Form  2339 
is  required  in  support  of  international 


military  students  who  are  attending 
training  in  the  United  States  with  the 
Military  Departments  as  part  of  the 
security  assistance  training  program. 
The  DD  Form  2339  is  utifized  in 
gathering  information  on  the 
international  student  prior  to  his/her 
arrival  in  the  United  States  in  order  that 
civilian  and  military  sponsors  can  be 
assigned  to  assist  the  student  during 
his/her  training. 

Affected  Public:  Individual  or 
households. 
Annual  Burden  Hours:  90. 
Number  of  Respondents:  3000. 
Responses  Per  Respondent:  1 . 
Average  Burden  Per  Response:  15. 
Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION:  The 
International  Military  Student 
Information  (IMSI)  is  utilized  by  the 
military  departments  and  pertains  only 
to  non  U.S.  citizens  who  are  members 
of  a  foreign  army  that  have  been 
designated  by  their  government  to 
attend  training  at  a  military  facility.  The 
IMSI  is  utilized  by  the  gaining 
organization  to  provide  background 
information  on  the  individual  in  order 
that  a  military  and  civilian  sponsor  may 
be  assigned  to  assist  the  individual 
during  his/her  stay  in  the  United  States. 
Gregory  0.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  98-32517  Filed  12-7-98;  8:45  am] 

BILUNQ  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Murrieta 
Creek  Feasibility  Study;  Riverside 
County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers 
(Corps),  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Murrieta  Creek  is  located  in 
western  Riverside  County  and 
encompasses  a  drainage  area  of 
approximately  220  square  miles.  The 
creek  flows  in  a  southeasterly  direction 
and  receives  inflows  from 
Slaughterhouse  Canyon  on  the  southern 
side  and  Warm  Springs  and  Santa 
Gertrudis  Creeks  on  the  northern  side. 
The  feasibility  study  covers  an  eleven 
mile  reach  of  Murrieta  Creek  from  the 
McVicar  Street  bridge  in  Wildomar, 
doMHistream  through  the  Cities  of 
Murrieta  and  Temecula  to  the  U.S. 
Geological  Survey  gaging  station,  just 
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north  of  the  confluence  with  Temecula 
Creek.  Rapid  development  over  the  past 
two  decades  has  resulted  in  concerns 
over  flood  protection  and  environmental 
degradation  throughout  the  project 
reach.  In  response  to  these  and  other 
concerns  raised  by  federal,  state,  and 
local  interests  during  the  1997 
Reconnaissance  Study,  the  Corps  of 
Engineers  has  initiated  a  Feasibility 
Study  to  determine  if  a  feasible  plan 
exists  for  flood  control  along  Murrieta 
Creek  with  associated  envirorunental 
restoration  and  recreation  components. 
ADDRESSES:  Commander,  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District, 
Attn:  CESPL-PD-RN,  P.O.  Box  532711, 
Los  Angeles,  California,  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  contact  Mr. 
David  Compas,  phone  (213)  452-3850; 
or  E-mail:  dcompas@spl.usace.army.mil. 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization:  The  study  was 
authorized  by  U.S.  Senate  Resolution, 
dated  28  March  1996. 

2.  Background:  The  Reconnaissance 
Study  concluded  that  there  is  a  Federal 
interest  in  flood  control  and  watershed 
management. 

3.  Proposed  Action:  The  Feasibility 
Study  is  to  determine  if  a  plan  can  be 
formulated  for  flood  control  along 
Murrieta  Creek  and  watershed 
management,  with  associated 
components  for  envirorunental 
restoration  and  recreation. 

4.  Alternatives:  A  full  array  of 
alternatives  will  be  developed  for 
further  analyses.  Preliminary 
alternatives  to  be  considered  include 
combinations  of  features  such  as 
creation  of  detention  basins,  wetland 
restoration,  in-channel  modifications, 
and  side-slope  protection.  The  proposed 
plan,  viabliB  project  alternatives,  and  the 
no  action  plan  will  be  carried  forward 
for  detailed  analysis  in  the  National 
Environmental  Pohcy  Act/California 
Environmental  Quality  Act 
documentation. 

5.  Scoping  Process: 

a.  Potential  impacts  associated  with 
the  proposed  action  will  be  fully 
evaluated.  Resource  categories  that  will 
be  analyzed  are:  biology,  air  quality, 
water  quality,  cultural  resources,  land 
use,  geology,  recreational,  aesthetics, 
transportation,  scoioeconomics, 
hazardous  sites,  and  safety. 

b.  The  public,  as  well  as  Federal, 
State,  and  local  agencies  are  encouraged 
to  participate  in  the  scoping  process  by 
attending  the  scoping  meeting  and/or 
submitting  data,  information,  and 
comments  identifying  relevant 
environmental  and  scoioeconomic 
issues  to  be  addressed  in  the 


environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  historical  photos  of 
the  area,  alternatives  that  should  be 
addressed  in  the  analysis,  and  potential 
environmental  enhancement  and 
restoration  opportunities  that  exist 
along  the  creek.  Individuals  and 
agencies  may  offer  information  or  data 
relevant  to  the  proposed  study  and 
provide  comments  by  attending  the 
public  scoping  meeting,  or  by  mailing 
the  information  to  Mr.  David  Compas 
before  10  January  1999.  Requests  to  be 
placed  on  the  mailing  list  for 
announcements  and  the  Draft  EIS/R 
should  also  be  sent  to  Mr.  David 
Compas. 

6.  Location  and  time:  The  scoping 
meeting  is  scheduled  on  14  January 
1999  in  the  Temecula  City  Council 
chambers,  at  43200  Business  Park  Drive, 
Temecula,  California.  The  meeting  will 
be  held  between  1  and  3  p.m. 

Dated:  November  30,  1998. 
John  P.  Carroil, 

Colonel,  Corps  of  Engineers.  District  Engineer. 
IFR  Doc.  98-32516  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  3710-KF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  December  30,  1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education.  600 


Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651.  or  should  be 
electronically  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TOD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
oninformation  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
teclinology. 
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Dated:  December  2,  1998. 
Kent  H.  Hannaman, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
Emergency  Immigrant  Education 
Program. 

Abstract:  This  application  is  used  by 
State  educational  agencies  to  apply  for 
formula  grants  authorized  under  the 
Emergency  Immigrant  Education  Act 
(Title  VI  of  P.L.  98-511  as  amended  by 
P.L.  103-382). 

Additional  Information:  To  assist 
Local  Educational  Agencies  (LEAs)  that 
experience  unexpectedly  large  increases 
in  their  student  population  due  to 
immigration. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 
Burden  Hours:  9,177. 

[FR  Doc.  98-32482  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  Nos.  EA-194  and  EA-196] 

Applications  to  Export  Electric  Energy; 
Enserch  Energy  Services,  Inc.  and 
Minnesota  Power 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  applications. 

SUMMARY:  Enserch  Energy  Services,  Inc. 
(EES)  and  Minnesota  Power  have 
applied  for  authority  to  transmit  electric 
energy  from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  7,  1999. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office),  202- 
586-9624,  or  Michael  Skinker  (Program 
Attorney),  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 


require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  applications  from  the  following 
companies  for  authorization  to  export 
electric  energy  to  Canada: 


Application 

Application 
date 

Docket 
No. 

Enserch  Energy  Serv- 
ices, Inc 

Minnesota  Power, 
Inc 

10/13/98 
11/18/98 

EA-194 
EA-196 

In  Docket  No.  EA-194,  EES  proposes 
to  transmit  electric  energy  from  the 
United  States  to  Canada  that  it 
purchases  from  electric  utilities  and 
Federal  power  marketing  agencies.  EES 
is  a  wholly-owned  subsidiary  of  Enserch 
Corporation.  Texas  Utilities  Company,  a 
holding  company,  owns  all  of  the 
outstanding  stock  of  the  Enserch 
Corporation.  EES  is  a  power  marketing 
company  which  does  not  own  or  control 
any  facilities  for  the  generation  or 
transmission  of  electricity,  nor  does  it 
have  a  franchised  service  area. 

In  Docket  No.  EA-196,  Minnesota 
Power,  a  generation  and  transmission- 
owning  public  utility  with  its  service 
territory  in  northern  Minnesota, 
proposes  to  export  electric  energy  to 
Canada  that  it  purchases  from  other 
electric  utilities.  Federal  power 
marketing  agencies,  and  other  entities 
authorized  to  sell  power  for  resale. 

Each  of  the  above  exporters  proposes 
to  arrange  for  the  delivery  of  electric 
energy  to  Canada  over  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project.  Long  Sault 
Incorporated,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  these  applicants,  as  more 
fully  described  in  the  applications,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protest  to  this 
application  should  file  a  petition  to 


intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385,211.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  EES  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-194. 
Additional  copies  are  to  be  filed  directly 
with  Thomas  \V.  Pounds,  Vice 
President— Legal  Affairs,  and  Ms.  Janet 
Dixon,  Senior  Attorney,  Legal 
Department,  Enserch  Energy  Services, 
Inc.,  1301  Fannin,  Suite  2300,  Houston, 
TX  77002. 

Comments  on  Minnesota  Power's 
application  to  transmit  electric  energy  to 
Canada  should  be  marked  with  Docket 
EA-196.  Additional  copies  are  to  be 
filed  directly  with  Steven  W.  Tyacke, 
Esq.,  Minnesota  Power,  Inc.,  30  West 
Superior  Street,  Duluth,  MN  55802. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
actions  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity"  and 
"News"  from  the  options  menus. 

Issued  in  Washington,  D.C.,  on  December 
2,  1998, 

Anthony  J.  Como, 

Manager.  Electric  Power  Regulation,  Office 
of  Coal  Sr  Power  Im/Ex.  Office  of  Coal  & 
Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  98-32554  Filed  12-7-98;  8:45  am| 
BILUNG  CODE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


Environment; 
Specific  Ac 
Nevada  Tes 
DATES:  Wednc 
5:30  p.m.-9:0 
ADDRESSES:  IJ 
Nevada  Supp 
Room,  232  En 
Vegas,  Nevad 
FOR  FURTHER  I 
Kevin  Rohrer 
Energy,  Office 
Management, 
Vegas,  Nevad 
702-295-019 
SUPPLEMENT Al 

Purpose  of 
the  Advisory 
recommendat 
regulators  in  t 
restoration,  w 
related  activit 

Tentative  Age 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 


5:30p.m. 
5:40  p.m.— Pr 
7:00  p.m.— Pi 
7:30  p.m.— Br 
7:45  p.m.— Re 
8:00  p.m.— A] 
8:10  p.m. — Cc 
8:45  p.m.— Pv: 
9:00  p.m.— A( 

Copies  of  th 
available  at  th 

Public  Parti 
open  to  the  pi 
may  be  filed  v 
before  or  after 
who  wish  to  r 
pertaining  to  i 
contact  Kevin 
number  listed 
received  5  dai 
reasonable  pn 
include  the  pi 
The  Designate 
empowered  tc 
fashion  that  w 
conduct  of  bu 

Minutes:  Th 
will  be  availal 
copying  at  the 
Public  Readin 
Building,  1001 
SW,  Washingt 
9:00  a.m.  and 
except  Federa 
also  be  availal 
Rohrer  at  the ; 

Issued  at  Was 
1998. 

Rachel  M.  Sami 
Deputy  Advisor 
Officer. 
[FR  Doc.  98-32! 
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Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site 
DATES:  Wednesday,  January  6,  1999: 
5:30  p.m.-9:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

5:30  p.m. — Call  to  Order 

5:40  p.m. — Presentations 

7:00  p.m. — Public  Comments/Questions 

7:30  p.m. — Break 

7:45  p.m. — Review  Action  Items 

8:00  p.m. — Approve  Meeting  Minutes 

8:10  p.m. — Committee  Reports 

8:45  p.m. — Public  Comment 

9:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC,  on  December  2, 
1998. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-32551  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92^63,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffusion  Plant. 
DATES:  Thursday,  January  21,  1999:  5:30 
p.m.-10:00  p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(502)441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

5:30  p.m.— Call  to  Order 

5:45  p.m. — Approve  Meeting  Minutes 

6:00  p.m. — Public  Comment/Questions 

6:30  p.m. — Presentations 

7:30  p.m.— Break 

7:45  p.m. — Presentations 

9:00  p.m. — Public  Comment 

9:30  p.m. — Administrative  Issues 

10:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 


Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001,  or  by  calling 
him  at  (502)  441-6804. 

Issued  at  Washington.  DC  on  December  2, 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  98-32552  Filed  12-7-98;  8:45  am] 

BILUrfc  COOE  MSO-01-P 


DEPARTMENT  OF  ENERGY 

National  Electric  and  Magnetic  Fields 
Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92^63,  86  Stat.  770), 
notice  is  hereby  given  of  a  meeting  of 
the  National  Electric  and  Magnetic 
Fields  Advisory  Committee. 
DATES:  Monday,  December  14,  1998: 
8:30  a.m.-5:00  p.m. 

ADDRESSES:  Crowne  Plaza  Hotel,  14th  & 
K  Street,  N.W.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Imre  Gyuk,  EMF  Program  Manager,  EE- 
14, 1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
1482. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
National  Electric  and  Magnetic  Fields 
Advisory  Committee  (NEMFAC)  advises 
the  [Jepartment  of  Energy  and  the 
National  institute  of  Environmental 
Health  Sciences  (NIEHS)  on  the  design 
and  implementation  of  a  five-year, 
National  Electric  and  Magnetic  Fields 
(EMF)  Research  and  Public  Information 
Dissemination  (RAPID)  Program.  The 
Secn^tary  of  Energy,  pursuant  to  Section 
2118  of  the  Energy  Policy  Act  of  1992, 
Pub.  L.  No.102-486,  has  overall 
responsibility  for  establishing  the 
national  program  which  includes  health 
effects  research,  development  of 
technologies  to  assess  and  manage 
exposures,  and  dissemination  of 
information. 
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Tentative  Agenda 
Monday,  December  14,  1998 

8:30  a.m. — Welcome  and  opening 
remarks 

9:00  a.m. — Letter  of  advice  to  Director  of 
NIEHS 

10:00  a.m.— Break 

10:30  a.m. — Advice  for  Interagency 
Committee  final  report 

11:30  a.m. — Discontinuation  of  DOE 
EMF  program 

12:00  noon — Lunch 

1:30  p.m. — Accomplishments  of  RAPID 
program 

3:00  p.m.— Break 

3:30  p.m. — Concern  for  future  EMF 
research  in  the  U.S. 

4:00  p.m. — Open  time  for  public 
comments 

5:00  p.m.:— Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Dr.  Gyuk  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
on  the  agenda.  Depending  on  the 
number  of  requests,  comments  may  be 
limited  to  five  minutes.  The  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  the  Thanksgiving 
hohday. 

Tmnscript  and  Minutes:  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  D.C.  on  December  3, 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-32553  Filed  12-7-98;  8:45  am) 

BILUNG  CODE  »4SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-87-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application  to  Aisandon 

December  2, 1998. 

Take  notice  that  on  November  24, 
1998,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama,  35202-2563,  filed  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  for 
authority  to  abandon  by  removal,  two 
compressor  units  and  related  facilities 
comprising  Southern's  Pugh 
Compressor  Station,  in  Noxubee 
County,  Mississippi,  all  as  more  fully 
described  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  Pugh  Compressor  Station  is 
located  at  the  Pugh  intercoimect,  where 
Southern's  24-inch  North  Main  Line 
crosses  Tennessee's  30-inch  Delta- 
Portland  Line.  Southern  and  Tennessee 
have  abandoned  the  exchange 
agreement  which  made  the  compressor 
station  necessary.  Southern  will  either 
dispose  of  the  compressor  units  for 
salvage  or  place  the  units  in  inventory 
for  future  use. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  23,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rule's. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu-e,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 


approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  v«ll  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-32476  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER85-477-010,  et  al.} 

Southwestern  Public  Service 
Company,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

December  1, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Public  Service 
Company 

(Docket  No.  ER85-477-0101 

Take  notice  that  on  November  24, 
1998,  Southwestern  Public  Service 
Company  (SPS  or  Southwestern)  and 
Lyntegar  Electric  Cooperative,  Inc. 
(Lyntegar)  filed  a  Joint  Offer  of 
Settlement  in  the  above-noted 
Commission  dockets.  The  Joint  Offer  of 
Settlement  resolves  all  issues  between 
the  parties  in  the  case. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  K  Power  Company,  Fina  Energy 
Services  Company,  Keystone  Energy 
Services,  Inc.,  Mid-Power  Service  Coqi. 

(Docket  Nos.  ER95-792-012,  ER95-792-013, 
ER97-2413-006,  ER97-3053-OO4,  and  ER97- 
4257-007] 

Take  notice  that  on  November  23, 
1998,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 


3.  USGen  New 

[Docket  No.  ER9 
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5.  PowerSourt 

[Docket  No.  ERS 
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3.  USGen  New  England,  Inc. 

[Docket  No.  ER98-6-005] 

Take  notice  that  on  November  24, 
1998,  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
fiUng  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

4.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER98-1632-0011 

Take  notice  that  on  November  24, 
1998,  Northern  Indiana  Public  Service 
Company  filed  its  refund  report  in  the 
above-captioned  case. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consumer  Counsel  and  all 
persons  on  the  service  list  in  this 
proceeding. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PowerSource  Corp. 

[Docket  No.  ER98-3052-000] 

'Take  notice  that  on  November  20, 
1998,  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

6.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER99-695-000) 

Take  notice  that  on  November  25, 
1998,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing  a 
service  agreement  for  Non-Firm 
Transmission  Service  establishing 
Statoil  Energy  Trading,  Inc.,  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Statoil  Energy  Trading,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-696-0001 

Take  notice  that  on  November  25, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Strategic  Energy,  Ltd.  (SE). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  SE. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice- 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER99-697-000) 

Take  notice  that  on  November  25, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-698-0001 

Take  notice  that  on  November  25, 
1998,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  service  agreements  and  notices 
of  assignment  imder  the  Wholesale 
Market  Tariff  of  the  AEP  Operating 
Companies  (Power  Sales  Tariff).  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  10, 1997  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5. 

A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-699-0001 

Take  notice  that  on  November  25, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed, 
amended  Transmission  Service 
Agreement  between  NMPC  and  the 
Power  Authority  of  the  State  of  New 


York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
Fitzpatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
west  of  NMPC's  constrained  Central- 
East  Interface.  This  Transmission 
Service  Agreement  specifies  that  NYPA 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

NMPC  requests  an  effective  date  of 
November  1, 1998. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Washington  Water  Power  Company 

[Docliet  No.  ER99-700-0001 

Take  notice  that  on  November  25, 
1998.  Washington  Water  Power, 
tendered  for  filing  vyith  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13. 
executed  Service  Agreements  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  NorAm 
Energy  Services,  Inc.,  which  replaces  an 
unexecuted  service  agreement 
previously  filed  with  the  Commission 
under  Docket  No.  ER98-4693-000.  SA 
No.  187  effective  August  30.  1998  and 
with  Los  Angeles  Department  of  Water 
&  Power,  which  replaces  an  unexecuted 
service  agreement  previously  filed  wixh 
the  Commission  under  Docket  No. 
ER98-4554-000  SA  No.  173  effective 
Septsmber  1,  1998. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-701-000J 

Take  notice  that  on  November  25, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  NMPC  and  the  Power 
Authority  of  the  State  of  New  York 
(NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
East  of  NMPC's  constrained  Central-East 
Interface.  This  Transmission  Service 
Agreement  specifies  that  NYPA  has 
signed  on  to  and  has  agreed  to  the  terms 
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and  conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000. 

NfMPC  requests  an  effective  date  of 
November  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Washington  Water  Power  Company 

[Docket  No.  ER99-702-O001 

Take  notice  that  on  November  25, 
1998,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13,  an 
executed  Service  Agreement  and 
Certificate  of  Concurrence  under  WWP's 
FERC  Electric  Tariff  First  Revised 
Volume  No.  9,  with  Puget  Sound 
Energy,  which  replaces  an  unexecuted 
service  agreement  previously  filed  with 
the  Commission  under  Docket  No. 
ER97-1252-000  SA  No.  52,  effective 
December  15,  1996. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER99-703-000) 

Take  notice  that  on  November  25, 
1998.  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  filing 
service  agreements  establishing  Statoil 
Energy  Trading,  Inc..  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Statoil  Energy  Trading.  Inc..  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  December  15.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-704-0001 

Take  notice  that  on  November  25, 
1998.  the  Cahfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  Scheduling  Coordinators 
between  the  ISO  and  the  City  of  Azusa 
(Azusa)  for  acceptance  by  the 
Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  Azusa  and  the  California 
Public  Utilities  Commission. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Golden  Spread  Electric  Cooperative, 
Inc. 

(Docket  No.  ER99-705-O00] 

Take  notice  that  on  November  25, 
1998,  Golden  Spread  Electric 
Cooperative,  Inc.  (Golden  Spread), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
petition  for  authority  to  sell  power  at 
market-based  rates  and  for  certain 
waivers  pursuant  to  Section  35.12  of  the 
Commission's  Regulations. 

Copies  of  this  filing  were  served  upon 
Southwestern  Public  Service  Company 
and  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  December  15. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-706-O001 

Take  notice  that  on  November  25. 
1998.  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  TarifO 
entered  into  between  Cinergy  and 
Ameren  Services  Company  (Ameren). 

Cinergy  and  Ameren  are  requesting  an 
effective  date  of  November  15, 1998. 

Comment  date:  December  15.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Maine  Public  Service  Company 

(Docket  No.  ER99-707-0001 

Take  notice  that  on  November  25, 
1998,  Maine  Public  Service  Company 
tendered  for  filing  a  Power  Sales 
Agreement  for  full  requirements 
wholesale  power  with  Houlton  Water 
Company. 

Comment  date:  December  15,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Maine  Public  Service  Company 

(Docket  No.  ER99-708-O0OI 

Take  notice  that  on  November  25, 
1998.  Maine  Public  Service  Company 
tendered  for  filing  Amendments  to 
Agreements  for  full  requirements 
wholesale  power  with  both  Van  Buren 
Light  and  Power  Company,  and  with 
Eastern  Maine  Electric  Cooperative.  Inc. 

In  o'-der  to  allow  transactions  under 
these  lower  rate.  MPS  requests  that  the 
amendments  become  effective  as  of 
February  1, 1999. 


Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Pool 

{Docket  No.  ER99-709-0001 

Take  notice  that  on  November  25, 
1998,  the  New  England  Power  Pool 
Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL), 
Agreement  dated  September  1,  1971,  as 
amended,  signed  by  Energy  New 
England  LLC  (Energy  New  England). 
The  NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Energy 
New  England's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  Energy  New 
England.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Energy  New  England 
a  member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
December  1,  1998,  for  commencement 
of  participation  in  NEPOOL  by  Energy 
New  England. 

Comment  date:  December  15.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Pool 

(Docket  No.  ER99-71O-000( 

Take  notice  that  on  November  25, 
1998,  the  New  England  Power  Pool 
Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL). 
Agreement  dated  September  1.  1971,  as 
amended,  signed  by  Horizon  Energy 
Corporation  d/b/a  Exelon  Energy 
(Exelon  Energy).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Exelon 
Energy's  signature  page  would  perjnit 
NEPOOL  to  expand  its  membership  to 
include  Exelon  Energy.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  Exelon 
Energy  a  member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
January  1.  1999.  for  commencement  of 
participation  in  NEPOOL  by  Exelon 
Energy. 

Comment  date:  December  15, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duquesne  Light  Company 

[Docket  No.  ER99-711-O001 

Take  notice  that  on  November  25. 
1998.  Duquesne  Light  Company  (DLC), 
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tendered  Bling  a  Service  Agreement  for 
Retail  Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  23,  1998,  with  FPL  Energy 
Services,  Inc.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  FPL  Energy  Services, 
Inc.,  as  a  customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
January  1, 1999,  for  the  Service 
Agreement. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Company 

IIDocket  No.  ER99-712-0001 

Take  notice  that  on  November  25, 
1998,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
iService  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  23, 1998,  with  PP&L 
EnergyPlus  Company  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  PP&L 
EnergyPlus  Compemy  as  a  customer 
under  the  Tariff. 

DLC  requests  an  effective  date  of 
January  1, 1999,  for  the  Service 
Agreement. 

Comment  date:  Decemtjer  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Pool 

ilDocket  No.  ER99-71 3-000] 

Take  notice  that  on  November  25, 
1998,  the  New  England  Power  Pool 
Executive  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1,  1971,  as 
amended,  signed  by  Columbia  Energy 
Power  Marketing  Corporation  (Columbia 
Energy).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
Columbia  Energy's  signature  page 
would  permit  NEPOOL  to  expand  its 
membership  to  include  Columbia 
Energy.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Columbia  Energy  a 
member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
December  1, 1998,  for  commencement 
of  participation  in  NEPOOL  by 
Colimibia  Energy. 


Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-7 14-000) 

Take  notice  that  on  November  25, 
1998,  the  CaUfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  ^or  filing  a  Meter  Service 
Agreement  for  Scheduling  Coordinators 
between  the  ISO  and  the  City  of 
Banning  (Banning)  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Banning  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  a  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  Meter  Service  Agreement  to  be  made 
effective  as  of  October  27, 1998. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-715-0001 

Take  notice  that  on  November  25, 
1998,  the  CaUfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Scheduling 
Coordinator  Agreement  between  the  ISO 
and  the  City  of  Banning  (Banning)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Baiuiing  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  a  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  Scheduling  Coordinator  Agreement 
to  be  made  effective  as  of  October  27, 
1998. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-716-000] 

Take  notice  that  on  November  25, 
1998,  the  CaUfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  ScheduUng 
Coordinator  Agreement  between  the  ISO 
and  the  City  of  Azusa  (Azusa)  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Azusa  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  a  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  Scheduling  Coordinator  Agreement 
to  be  made  effective  as  of  October  27, 
1998. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E' 
at  the  end  of  this  notice. 


28.  Maine  Electric  PoMrer  Company 

[Docket  No.  ER99-7 17-000] 

Take  notice  that  on  November  25, 
1998,  Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
HQ  Energy  Services  (U.S.)  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  England  Power  Company 

|D(x:ket  No.  ER99-7ia-000] 

Take  notice  that  on  November  25, 
1998,  New  England  Power  Company 
(NEP),  tendered  for  filing  a  Firm  Local 
Generation  Delivery  Service  Agreement 
with  Tiverton  Power  Associates  Limited 
Partnership. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-720-000] 

Take  notice  that  on  November  25, 
1998,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Ameren  Services  Company  (Ameren). 

Cinergy  and  Ameren  are  requesting  an 
effective  date  of  November  15,  1998. 

Comment  date:  December  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Shared  Energy,  Inc. 

[Docket  No.  ER99-721-000] 

* 

Take  notice  that  on  November  25, 
1998,  Shared  Energy,  Inc.  (Shared 
Energy),  petitioned  the  Commission  for 
acceptance  of  Shared  Energy's  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
bcised  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Shared  Energy  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Shared  Energy  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Shared  Energy  is  not  affiliated 
with  any  other  company. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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32.  Wisconsin  Public  Service 
Corporation,  Upper  Peninsula  Power 
Company.WPS  Power  Development, 
Inc.,  WPS  Enei^  Services,  Inc.,  and 
Mid-American  Power  LLC 

[Docket  No.  ER99-722-OOOI 

Take  notice  that  on  November  25, 
1998,  Wisconsin  Public  Service 
Corporation,  WPS  Power  Development, 
Inc.,  WPS  Energy  Services,  Inc.,  and 
Mid-American  Power  LLC  filed 
revisions  to  their  Codes  of  Conduct  and 
Statements  of  Policy  that  were  adopted 
in  conjunction  with  their  receipt  of 
market-based  rate  authority;  and 
Wisconsin  Public  Service  and  Upper 
Peninsula  Power  Company  filed  a 
supplement  to  their  Coordination  and 
Allocation  Agreement.  The  filings 
reflect  Upper  Peninsula  Power 
Company's  status  as  a  franchised  public 
utility  affiliate  of  each  of  the  filing 
entities. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-723-OOOI 

Take  notice  that  on  November  27, 
1998,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  the  proposed 
Service  Agreement  For  Network 
Integration  Transmission  Service 
Among  Florida  Power  &  Light  Company 
(FPL),  Seminole  Electric  Cooperative, 
Inc.,  Clay  Electric  Cooperative,  Inc., 
Glades  Electric  Cooperative,  Inc.,  Lee 
County  Electric  Cooperative,  Inc.,  Peace 
River  Electric  Cooperative,  Inc.  and 
Suwarmee  Valley  Electric  Cooperative, 
Inc.  for  Network  Transmission  Service 
under  FPL's  Open  Access  Transmission 
Tariff,  and  related  agreements. 

FPL  requests  that  the  proposed 
agreements  be  permitted  to  become 
effective  on  January  1,  1998. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Canal  Electric  Company 

[Docket  No.  ER99-724-000J 

Take  notice  that  on  November  25, 
1998,  Canal  Electric  Company  (Canal), 


tendered  for  filing  a  Notice  Of 
Cancellation  of  Rate  Schedules  1,  2,  3, 
and  4,  and  all  supplements  thereto, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  §  824d,  and  Part 
35.15(a)  of  the  Commission's 
Regulations,  18  CFR  35.15(a). 

Canal  states  that  the  purpose  of  this 
filing  is  to  cancel  the  wholesale  sales 
rate  schedules  associated  with  its  Canal 
Unit  1  electric  generating  facility,  in 
conjunction  with  Canal's  divestiture  of 
that  facility  by  sale  to  Southern  Energy 
Canal  L.L.C.  (Southern  Canal)  and 
assignment  to  Southern  of  the  four 
power  sales  agreements  that  comprise 
the  specified  FERC  rate  schedules. 
Canal  further  states  that  this  filing  is 
made  in  conjunction  with  the  filing,  by 
Southern  Canal,  of  four  new  rate 
schedules  that  are  the  four  power  sales 
agreements  to  be  assigned  by  Canal  to 
Southern  Canal.  The  effective  date  of 
Canal's  cancellation  of  its  four  Unit  1 
rate  schedules  is  proposed  to  be  the 
closing  date  of  the  Divestiture 
Transaction,  as  specified  in  that  certain 
Asset  Sale  Agreement,  dated  May  15, 
1998,  by  and  between  Canal  and 
Southern  Energy  New  England,  L.L.C. 

Copies  of  the  filing  were  served  on 
Canal's  affected  customers  and  state 
agencies. 

Comment  date:  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PECO  Energy  Company 

[Docket  No.  ER99-747-000I 

Take  notice  that  on  November  25, 
1998,  PECO  Energy  Company  submitted 
an  amendment  to  its  Code  of  Conduct. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  The  Detroit  Edison  Company 

(Docket  No.  OA97-1 84-0031 

Take  notice  that  on  November  25, 
1998,  The  Detroit  Edison  Company  filed 
revisions  to  its  Standards  of  Conduct 
Implementation  Procedures. 

Comment  date:  December  28,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


List  of  Cases  Received  by  the  Office  of  Hearings 

[Week  of  October  26  through  October  30,  1998] 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  9a-32477  Filed  12-7-98;  8:45  am) 

BILUNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of  October 
26  Through  Octot)er  30, 1998 

During  the  Week  of  October  26 
through  October  30,  1998,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  November  25,  1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  end  Appeals. 

AND  Appeals 


Date 


10/26/98 


Name  and  location  of 
applicant 


Chevron  U.S.A. 
duction  Co. 


Pro- 


Case  No. 


VEA-0010 


Type  of  submission 


Appeal.  If  granted:  The  final  equity  determination  by  the  DOE  Assistant  Seaetary  for  Fos- 
sil Energy  regarding  the  Carneros  Zone  at  Naval  Petroleum  Reserve  No.  1  (Elk  Hills) 
pursuant  to  section  3412  of  the  National  Defense  Authorization  Act  for  Fiscal  Year  1996 
would  be  revised,  and  the  respective  equity  shares  of  the  DOE  and  Chevron  in  that 
property  would  be  adjusted  accordingly.  OHA  has  a  delegation  of  authority  to  consider 
this  appeal  under  the  terms  of  a  1997  agreement  between  DOE  and  Chevron 


'  (FR  Doc.  98-: 

'  MLUNG  CODE  ( 

DEPARTME 
Office  of  H( 


'  [FR  Doc.  98-; 
:tlLUNG  CODE  e 

DEPARTME 
Office  of  He 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  October  26  through  October  30,  1998] 


Date 


10/26/98 

10/27/98 
10/29/98 


Name  arxj  location  of 
applicant 


Joseph  P.  Carson 


Personnel  Security 
Hearing. 

Personnel  Security 
Hearing. 


Case  No. 


VWA- 
0026 


VSO-0245 
VSO-0246 


Type  of  submission 


Other.  If  Granted:  Pursuant  to  a  settlement  agreement  between  Joseph  P.  Carson  and 
the  DOE,  the  OHA  will  convene  a  special  proceeding  applying  the  caselaw  developed 
under  the  Whistleblower  Protection  Act  of  1989  ("the  AcT")  to  consider  Carson's  conv 
plaint  that  he  was  discriminated  against  by  DOE  in  retaliation  for  activities  protected 
under  the  Act 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted:  An  individual  employed  by  a 
contractor  of  the  Department  of  Energy  would  receive  a  hearing  under  10  C.F.R.  Part 
710. 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted:  An  individual  employed  by  a 
contractor  of  the  Department  of  Energy  would  receive  a  hearing  under  10  C.F.R.  Part 
710. 


(FR  Doc.  98-32555  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  645(MI1-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  Septemt}er  21  Through  September 
25,1998 

During  the  Week  of  September  21 
Ihrough  September  25, 1998,  the 


appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  November  25. 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  September  21  through  September  25,  1998] 


Date 


;  9/22/98 


1/25/98 


Name  and  k>cation  of 
applicant 


Personnel  Security 
Hearing. 

Personnel  Security 
Hearing. 


Case  No. 


VSO-0234 


VSO-0235 


Type  of  sutjmission 


Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted:  An  indivkJual  employed  by  a 

contractor  of  the  Department  of  Energy  wouW  receive  a  hearing  under  10  C.F.R.  Pari 

710. 
Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted:  An  individual  employed  by  a 

contractor  of  the  Department  of  Energy  woukj  receive  a  hearing  under  10  C.F.R.  Part 

710. 


I  [PR  Doc.  98-32556  Filed  12-7-98;  8:45  am] 
iULUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  August  31  through  September  4, 
1998 

During  the  Week  of  August  31 
through  September  4,  1998,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  November  25,  1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  31  through  September  4,  1998] 


Date 


Name  and  location  of 
applicant 


8/31/98 

9/1/98  .. 

9/4/98  .. 
9/4/98  .. 


Russell  Marler,  New 
Orleans,  LA. 


Lockwood  Greene 
Technologies,  Inc., 
Knoxville,  TN. 

Granite  Island  Group, 
Gloucester,  MA. 

Natural  Resources 
Defense  Council, 
Washington,  DC. 


Case  No. 


VWA-0024 


VWA-0025 


VFA-0442 


VFA-0441 


Type  of  submission 


Request  for  Hearing  under  DOE  Contractor  Employee  Protection  Program.  If  granted:  A 
hearing  under  10  CFR  Part  708  would  be  held  on  the  complaint  of  Russell  Marler  that 
reprisals  were  taken  against  him  by  management  officials  of  Dyn  McDermott  Petro- 
leum Operations  Co.  as  a  consequence  of  his  having  testified  in  a  previous  hearing  on 
a  complaint  under  Part  708. 

Request  for  Hearing  under  DOE  Contractor  Employee  Protection  Program.  If  granted:  A 
hearing  under  10  CFR  Part  708  woukj  be  held  at  the  request  of  Lockwood  Greene 
Technologies,  Inc.,  on  the  complaint  of  David  Hill  that  reprisals  were  taken  against  him 
by  management  officials  of  Lockwood  Greene  Technologies,  Inc. 

Appeal  of  an  Information  Request.  If  granted:  The  Freedom  of  Information  Request  De- 
nial issued  by  the  Department  of  Energy  would  be  rescinded,  and  Granite  Island 
Group  would  receive  access  to  certain  DOE  information. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The  August  20,  1998  Freedom  of 
Information  Request  Denial  issued  by  the  Office  of  the  Executive  Secretariat  would  be 
rescinded,  and  Natural  Resources  Defense  Council  would  receive  access  to  certain 
DOE  infonnation. 


IFR  Doc.  98-32557  Filed  12-7-98;  8:45  ami 

BILUNG  CODE  6*SO-0^-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  Septemt)er  14  through  Septemt)er 
18, 1998 

During  the  Week  of  September  14 
through  September  18,  1998,  the 


appeals,  applications,  petitions  or  other  Appeals,  Department  of  Energy, 

requests  listed  in  this  Notice  were  filed  Washington,  D.C.  20585-0107. 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Dated:  November  25,  1998. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Apgeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  September  14  through  September  18,  1998] 


Date 


9/14/98 


9/15/98 


9/15/98 


Name  and  location  of  applicant 


Personnel  Security  Hearing 


Personnel  Security  Hearing 


State  of  Indiana,  Dept.  Of  Commerce  Indianapolis,  IN 


Case  No. 


VSO-^232 


VSO-0233 


VEG-0005 


Type  of  submission 


Request  for  Hearing  Under  10  C.F.R. 
Part  710.  If  granted:  An  individual 
employed  by  a  contractor  of  the 
Department  of  Energy  would  re- 
ceive a  hearing  under  10  C.F.R. 
Part  710. 

Request  for  Hearing  Under  10  C.F.R. 
Part  710.  If  granted:  An  individual 
employed  by  a  contractor  of  the 
Department  of  Energy  would  re- 
ceive a  hearing  under  10  C.F.R. 
Part  710. 

Petition  for  Special  Redress.  If  grant- 
ed: The  July  21,  1998  deciswn  of 
the  Director  of  the  DOE  Office  of 
State  and  Community  Programs, 
Energy  Efficiency  and  Renewable 
Energy,  that  the  proposed  Indiana 
plan  for  the  use  of  Stripper  Well 
funds  was  inconsistent  with  terms 
of  the  Stripper  Well  Settlement 
Agreement,  would  be  reversed. 


FARM  CREDIl 


AGENCY:  Farm 


Federal  Register /Vol.  63,  No.  235 /Tuesday,  December  8,  1998 /Notices 


67685 


If  granted:  A 
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Request  De- 
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J  Freedom  of 
iriat  would  be 
iss  to  certain 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  September  14  through  September  18,  1998] 


Date 


9/18/98 


Name  and  location  of  applicant 


City  of  Federal  Way,  Federal  Way.  WA 


Case  No. 


VFA-0445 


Type  of  submission 


Appeal  of  an  Information  Request 
Denial.  If  Granted:  The  July  29, 
1998  Freedom  of  Information  Re- 
quest Denial  issued  t>y  ttie  Bonr>e- 
ville  Power  Adminis-  tration  would 
be  rescinded,  and  City  of  Federal 
Way  would  receive  access  to  cer- 
tain DOE  informa-  Son. 


|FR  Doc.  98-32558  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  6450-01-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  10, 
1998,  from  9:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883^444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  vdll  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  session 

A|.  ''Approval  of  Minutes 
-^November  12, 1998  (Open  and  Closed) 

B,  Report 

j-r-Farm  Credit  System  Building 
I     Association  Quarterly  Report 

C,  New  Business 
policy  Statements 

1.  Interest  Rate  Risk  Management  (Final) 
%.  Young,  Beginning,  and  Small  Farmers 
'   and  Ranchers  (Final) 
iiegulation 
■i-Customer  Choice  Rule  (Proposed  rule; 

comment  period  extension)  [12  CFR 
Parts  611,  614,  and  618] 


*  Closed  session 

C.  Report 

— OSMO  Report 

*  Session  Closed — Exempt  pursuant  to  5 
U.S.C.  552b(c)(8)  and  (9). 

Dated:  December  3, 1998. 
Jeanette  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

[FR  Doc.  98-32626  Filed  12-4-98;  11:03  am] 
BILUNG  CODE  6705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-2386;  Report  No.  AUC-99-24-A 
(Auction  No.  24)] 

Phase  II 220  MHz  Service  Spectrum 
Auction  Scheduled  for  June  8, 1999; 
Application  Filing  Deadline  Set  for  May 
10, 1999;  Comment  Sought  on  Reserve 
Prices  or  Minimum  Opening  Bids  and 
Other  Auction  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  This  Public  Notice  announces 
an  auction  of  225  Phase  II  220  MHz 
Service  licenses  set  to  begin  on  June  8, 
1999  and  seeks  comment  on  procedural 
issues  relating  to  this  auction. 
DATES:  Comments  are  due  on  or  before 
December  16,  1998,  and  reply  comments 
are  due  on  or  before  December  23,  1998. 
ADDRESSES:  To  file  formally,  parties 
must  submit  an  original  and  four  copies 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Federal 
Communications  Commission,  445 
Twelfth  Street.  S.W.,  TW-A325, 
Washington,  D.C.  20554.  In  addition, 
parties  must  submit  one  copy  to  Amy 
Zoslov,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  Room 
5202,  2025  M  Street  N.W.,  Washington, 
D.C.  20554.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 


hours  in  the  FCC  Public  Reference 
Room,  Room  239,  1919  M  Street  N.W., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Clearwater,  Ruby  Hough,  or 
Bob  Reagle,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This 
Public  Notice  was  released  on 
November  24,  1998,  and  is  available  in 
its  entirety,  including  the  Attachment, 
for  iiispection  and  copying  during 
normal  business  hours  in  the  Wireless 
Telecommunications  Bureau  Reference 
Centgr,  Room  5608,  20205  M  Street, 
N.W.,  Washington,  D.C,  and  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  (202)  857-3800, 
fax  (202)  857-3805,  1231  20th  Street, 
N.W.,  Washington.  D.C.  20036.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis 

1.  By  this  Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  an  auction  of  225  Phase  II 
220  MHz  Service  licenses  set  to  begin 
on  June  8,  1999  (Auction  No.  24).  A  fist 
of  licenses  is  included  as  an 
Attachment.  In  addition,  future  public 
notices  could  include  additional 
information  about  available  spectrum  in 
conjunction  with  Auction  No.  24. 
Future  public  notices  will  include 
further  details  regarding  appUcation 
filing  and  payment  deadlines,  a  seminar 
for  potential  bidders,  and  other 
pertinent  information.  In  this  Public 
Notice,  the  Commission  seeks  comment 
on  procedural  issues  relating  to  Auction 
No.  24. 

Key  Dates 

•  Short  Form  Application  (FCC  Form 
175)*  May  10,  1999;  5:30  p.m.  ET. 

•  Upfront  Payments  (via  wire 
transfer).  May  24,  1999;  6:00  p.m.  ET. 

•  Xuction  Start,  June  8,  1999. 
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I.  Reserve  Price  or  Minimum  Opening 
Bid 

2.  The  Balanced  Budget  Act  of  1997 
calls  upon  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established  when  FCC 
licenses  are  subject  to  auction  [i.e., 
because  the  Commission  has  accepted 
mutually  exclusive  apphcations  for 
those  licenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  has  directed 
the  Bureau  to  seek  comment  on  the  use 
of  a  minimum  opening  bid  and/or 
reserve  price  prior  to  the  start  of  each 
auction.  The  Bureau  was  directed  to 
seek  comment  on  the  methodology  to  be 
employed  in  estabhshing  each  of  these 
mechanisms.  Among  other  factors  the 
Bureau  should  consider  are  the  amount 
of  spectrum  being  auctioned,  levels  of 
incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrum  bands, 
and  any  other  relevant  factors  that 
reasonably  could  have  an  impact  on 
valuation  of  the  spectrum  being 
auctioned.  The  Commission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 

3.  Normally,  a  reserve  price  is  an 
absolute  minimum  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimum 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  beginning 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  in  a  minimum  opening 
bid  scenario,  the  auctioneer  generally 
has  the  discretion  to  lower  the  amount 
later  in  the  auction.  H  is  also  possible 
for  the  minimum  opening  bid  and  the 
reserve  price  to  be  the  same  amount. 

4.  In  anticipation  of  this  auction  and 
in  light  of  the  Balanced  Budget  Act,  the 
Bureau  proposes  to  establish  minimum 
opening  bids  for  the  Phase  II  220  MHz 
Service  auction,  and  retain  discretion  to 
lower  the  minimum  opening  bids.  The 
Bureau  believes  a  minimum  opening 
bid.  which  has  been  utilized  in  other 
auctions,  is  an  effective  bidding  tool.  A 
minimum  opening  bid,  rather  than  a 
reserve  price,  will  help  to  regulate  the 
pace  of  the  auction  and  provides 
flexibility. 

5.  Specifically,  for  Auction  No.  24,  the 
Commission  proposes  the  follovdng  for 
minimum  opening  bids: 
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1.  EAG  Licenses.  $0.0125  *  0.15  MHz  * 
License  Population  (rounded  up  to  the 
nearest  dollar.) 

2.  EA  Licenses,  $500  per  license. 

Comment  is  sought  on  this  proposal. 
If  commenters  beheve  that  the  formula 
proposed  above  for  minimum  opening 
bids  will  resuh  in  substantial  numbers 
of  unsold  licenses,  or  is  not  a  reasonable 
amount,  or  should  instead  operate  as  a 
reserve  price,  they  should  explain  why 
this  is  so,  and  comment  on  the 
desirabihty  of  an  ahemative  approach. 
Commenters  are  advised  to  support 
their  claims  with  valuation  analyses  and 
suggested  reserve  prices  or  minimum 
opening  bid  levels  or  formulas.  In 
estabhshing  the  formula  for  minimum 
opening  bids,  the  Commission 
particularly  seeks  comment  on  such 
factors  as,  among  other  things,  the 
amount  of  spectrum  being  auctioned, 
levels  of  incumbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectrum  bands 
and  any  other  relevant  factors  that  could 
reasonably  have  an  impact  on  valuation 
of  the  Phase  II  220  MHz  Service 
spectrum.  Alternatively,  comment  is 
sought  on  whether,  consistent  with  the 
Balanced  Budget  Act,  the  public  interest 
would  be  served  by  having  no  minimum 
opening  bid  or  reserve  price. 

II.  Other  Auction  Procedures 

6.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed.  .  .  before  issuance  of  bidding 
rules,  to  permit  notice  and  comment  on 
proposed  auction  procedures.  .  ." 
Consistent  with  the  provisions  of  the 
Balanced  Budget  Act  and  to  ensure  that 
potential  bidders  have  adequate  time  to 
familiarize  themselves  with  the  specific 
provisions  that  will  govern  the  day-to- 
day conduct  of  an  auction,  the 
Commission  directed  the  Bureau,  under 
its  existing  delegated  authority,  to  seek 
comment  on  a  variety  of  auction- 
specific  procedures  prior  to  the  start  of 
each  auction.  The  Bureau  therefore 
seeks  comment  on  the  following  issues. 

a.  Auction  Sequence  and  License 
Groupings 

7.  Because  it  is  most  administratively 
appropriate,  and  allows  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses,  the  Commission 
proposes  to  award  these  225  Phase  II 
220  MHz  Service  licenses  in  a  single, 
simultaneous  multiple-round  auction. 
The  Bureau  seeks  comment  on  this 
proposal. 


b.  Upfront  Payments  and  Initial 
Maxim  um  Eligibility  for  Each  Bidder 

8.  The  Bureau  has  delegated  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  With  these 
guidelines  in  mind,  the  Bureau  proposes 
for  the  Phase  II  220  MHz  Service 
auction  the  following  upfront  payments: 

1.  EAG  Licenses,  $0.01  *  0.15  MHz  * 
License  Population  (rounded  up  to  the 
nearest  dollar.) 

2.  EA  Licenses,  $500  per  license. 

The  Bureau  seeks  comment  on  this 
proposal.  For  the  Phase  II  220  MHz 
Service  auction,  the  Bureau  further 
proposes  that  the  amount  of  the  upfront 
payment  submitted  by  a  bidder  will 
determine  the  initial  maximum 
eligibility  (as  measured  in  bidding 
units)  for  each  bidder.  Upfront 
payments  will  not  be  attributed  to 
specific  licenses,  but  instead  will  be 
translated  into  bidding  units  to  define  a 
bidder's  initial  maximum  eligibility, 
which  cannot  be  increased  during  the 
auction.  Thus,  in  calculating  the  upfront 
payment  amount,  an  applicant  must 
determine  the  maximum  number  of 
bidding  units  it  may  wish  to  bid  on  (or 
hold  high  bids  on)  in  any  single  round, 
and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
The  Commission  seeks  comment  on  this 
proposal. 

c.  Structure  of  Bidding  Rounds,  Activity 
Requirements,  and  Criteria  for 
Determining  Reductions  in  Eligibility 

9.  The  Commission  proposes  to  divide 
the  auction  into  three  stages:  Stage  One. 
Stage  Two  and  Stage  Three.  The  auction 
will  start  in  Stage  One.  The  Commission 
proposes  that  the  auction  will  generally 
advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  Stage  Two.  and  from  Stage 
Two  to  Stage  Three)  when  the  auction 
activity  level,  as  measured  by  the 
percentage  of  bidding  units  receiving 
new  high  bids,  is  below  ten  percent  for 
three  consecutive  rounds  of  bidding  in 
each  Stage.  However,  the  Commission 
further  proposes  that  the  Bureau  retain 
the  discretion  to  change  stages 
unilaterally  by  announcement  during 
the  auction.  In  exercising  this 
discretion,  the  Bureau  will  consider  a 
variety  of  measures  of  bidder  activity 
including,  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  on  which  there  are  new  bids, 
the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Commission  seeks  comment  on  these 
proposals. 
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Ho.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
waiting  until  the  endto  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  use  an  activity  rule 
waiver. 

11.  For  the  Phase  II  220  MHz  Service 
auction,  the  Commission  proposes  that, 
in  each  round  of  Stage  One  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  is  required  to  be 
active  on  licenses  encompassing  at  least 
80  percent  of  its  current  bidding 
eligibility.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  a 
reduction  in  the  bidder's  bidding 
eligibility  in  the  next  round  of  bidding 
(unless  an  activity  rule  waiver  is  used). 
During  Stage  One,  reduced  eligibility  for 
the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  five-fourths  (5/4).  In  each  round  of 
the  second  stage  of  the  auction,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on  at 
least  90  percent  of  its  current  bidding 
eligibility.  During  Stage  Two,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  ten-ninths  (10/9).  In 
each  round  of  Stage  Three,  a  bidder 
desiring  to  maintain  its  current 
eligibility  is  required  to  be  active  on  98 
percent  of  its  current  bidding  eligibility. 
In  this  final  stage,  reduced  eligibility  for 
the  next  round  will  be  calculated  by 
multiplying  the  current  round  activity 
by  fifty  forty-ninths  (50/49).  The 
Commission  seeks  comment  on  these 

proposals. 

d.  Minimum  Accepted  Bids 

12.  Once  there  is  a  standing  high  bid 
on  a  license,  a  bid  increment  will  be 
applied  to  that  license  to  establish  a 
minimum  acceptable  bid  for  the 
following  round.  For  the  Phase  II  220 
MHz  Service  auction,  the  Commission 
proposes  to  use  a  smoothing 
methodology  to  calculate  bid 
increments.  This  methodology  v«ll  be 
designed  to  vary  the  increment  for  a 
given  license  between  a  maximum  and 
minimum  value  based  on  the  bidding 
activity  on  that  license.  A  similar 
methodology  was  used  in  previous 
auctions,  including  the  original  Phase  II 
220  MHz  Service  auction  and  LMDS 
auction.  The  Bureau  proposes  initial 
values  for  the  maximum  of  0.2  or  20% 
of  the  license  value,  and  a  minimum  of 
0.1  or  10%  of  the  hcense  value. 

13.  The  Bureau  retains  the  discretion 
to  change  these  values  if  circurnstances 


so  dictate,  such  as  raising  the  minimum 
increment  toward  the  end  of  the  auction 
to  enable  bids  to  reach  their  final  values 
more  quickly.  The  Bureau  will  do  so  by 
announcement  in  the  Automated 
Auction  System.  Under  its  discretion 
the  Bureau  may  also  implement  an 
absolute  dollar  floor  for  the  bid 
increment  to  further  facilitate  a  timely 
close  of  the  auction.  The  Bureau  further 
seeks  comment  on  the  advantages  and 
disadvantages  of  using  the  discretion  to 
adjust  the  minimum  bid  increment 
without  prior  notice.  As  an  alternative 
approach,  the  Bureau  seeks  comment  on 
the  advantages  and  disadvantages  of 
adjusting  the  minimum  bid  increment 
gradually  over  a  number  of  rounds  as 
opposed  to  single  large  changes  in  the 
minimum  bid  increment.  The  Bureau 
also  retains  the  discretion  to  use 
alternate  methodologies  for  the  Phase  II 
220  MHz  Service  auction  if 
circumstances  warrant.  The 
Commission  seeks  comment  on  these 
proposals. 

e.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

14.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  from  placing  a  bid  in  a 
particular  round. 

15.  The  FCC  auction  system  assumes 
that  bidders  with  insufficient  activity 
would  prefer  to  use  an  activity  rule 
waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
there  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 
automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements. 

16.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility,  rather  than  use  an  activity 
rule  waiver,  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  above.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 


permitted  to  regain  its  lost  bidding 
eligibility. 

17.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  software)  during  a  bidding 
period  in  which  no  bids  are  submitted, 
the  auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved.  An 
automatic  waiver  invoked  in  a  round  in 
which  there  are  no  new  valid  bids  will 
not  y^ep  the  auction  open. 

18.  Tne  Bureau  proposes  that  each 
bidder  in  the  Phase  II  220  MHz  Service 
auction  be  provided  with  five  activity 
rule  waivers  that  may  be  used  in  any 
round  during  the  course  of  the  auction 
as  set  forth  above.  The  Commission 
seeks  comment  on  this  proposal. 

/.  Infonnation  Regarding  Bid 
Withdrawal  and  Bid  Removal 

19.  For  the  Phase  II  220  MHz  Service 
auction,  the  Bureau  proposes  the 
following  bid  removal  and  bid 
withdrawal  procedures.  Before  the  close 
of  a  bidding  period,  a  bidder  has  the 
option  of  removing  any  bids  placed  in 
that 'round.  By  using  the  remove  bid 
function  in  the  software,  a  bidder  may 
effectively  "unsubmit  "  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  withdrawal  payments. 

20.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function. 
A  high  bidder  that  withdrawsats 
standing  high  bid  from  a  previous  round 
is  subject  to  the  bid  withdrawal 
payment  provisions.  The  Commission 
seeks  comment  on  these  bid  removal 
and  bid  withdrawal  procedures. 

21.  In  the  Third  Report  and  Order  and 
Second  Further  Notice  of  Proposed  Rule 
Making.  63  FR  2315  (January  15,  1998), 
[••Part  1  Third  Report  and  Order"),  the 
Commission  recently  explained  that 
allowing  bid  withdrawals  facilitates 
efficient  aggregation  of  licenses  and  the 
pursuit  of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons, 
including  to  delay  the  close  of  the 
auction  for  strategic  purposes.  The 
Bureau,  therefore,  has  discretion,  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent 
strategic  delay  of  the  close  of  the 
auction  or  other  abuses.  The 
Commission  stated  that  the  Bureau 
should  assertively  exercise  its 
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discretion,  consider  limiting  the  number 
of  rounds  in  which  bidders  may 
withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

22.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
the  Phase  II  220  MHz  Service  auction  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 
To  permit  a  bidder  to  vdthdraw  bids  in 
more  than  two  rounds  would  likely 
encourage  insincere  bidding  or  tlie  use 
of  withdrawals  for  anti-competitive 
strategic  purposes.  The  two  rounds  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  rounds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  The  Commission 
seeks  comment  on  this  proposal. 

g.  Stopping  Rule 

23.  For  the  Phase  II  220  MHz  Service 
auction,  the  Bureau  proposes  to  employ 
a  simultaneous  stopping  approach.  The 
Bureau  has  discretion  "to  establish 
stopping  rules  before  or  during  multiple 
round  auctions  in  order  to  terminate  the 
auction  wdthin  a  reasonable  time."  A 
simultaneous  stopping  rule  means  that 
all  hcenses  remain  open  until  the  first 
round  in  which  no  new  acceptable  bids 
proactive  waivers  or  withdrawals  are 
received.  After  the  first  such  round, 
bidding  closes  simultaneously  on  all 
licenses.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  would 
remain  open  on  all  licenses  until 
bidding  stops  on  every  license. 

24.  The  Bureau  seeks  comment  on  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  stopping 
rule  would  close  the  auction  for  all 
hcenses  after  the  first  round  in  which 
no  bidder  submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 
a  license  for  which  it  is  the  standing 
high  bidder  would  not  keep  the  auction 
open  under  this  modified  stopping  rule. 
The  Bureau  further  seeks  comment  on 
whether  this  modified  stopping  rule 
should  be  used  unilaterally  or  only  in 
stage  three  of  the  auction. 

25.  The  Commission  proposes  that  the 
Bureau  retain  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 


and  no  previous  high  bids  are 
withdrawn.  In  this  event,  the  effect  wall 
be  the  same  as  if  a  bidder  had  submitted 
a  proactive  waiver.  The  activity  rule, 
therefore,  will  apply  as  usual  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  a 
remaining  activity  rule  waiver. 

26.  Finally,  the  Commission  proposes 
that  the  Bureau  reserve  the  right  to 
declare  that  the  auction  will  end  after  a 
specified  number  of  additional  rounds 
("special  stopping  rule").  If  the  Bureau 
invokes  this  special  stopping  rule,  it 
will  accept  bids  in  the  final  round(s) 
only  for  licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposes  to  exercise  this 
option  only  in  certain  circumstances, 
such  as.  for  example,  where  the  auction 
is  proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
moving  the  auction  into  the  next  stage 
(where  bidders  would  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
increasing  the  amount  of  the  minimum 
bid  increments  for  the  limited  number 
of  licenses  where  there  is  still  a  high 
level  of  bidding  activity.  The 
Commission  seeks  comment  on  these 
proposals. 

h.  Information  Relating  to  Auction 
Delay,  Suspension  or  Cancellation 

27.  For  the  Phase  II  220  MHz  Service 
auction,  the  Commission  proposes  that, 
by  public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Commission  emphasizes  that 
exercise  of  this  authority  is  solely 
within  the  discretion  of  the  Bureau,  and 
its  use  is  not  intended  to  be  a  substitute 
for  situations  in  which  bidders  may 
wrish  to  apply  their  activity  rule  waivers. 
The  Commission  seeks  comment  on  this 
proposal. 


Federal  Communications  Commission. 
Daniel  B.  Phythyon. 

Chief,  Wireless  Telecommunications  Bureau. 
IFR  Doc.  98-32641  Filed  12-7-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission.  800 
North  Capitol  Street.  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  217-011540-002 
Title:  Blue  Star/Fesco  Space  Charter 

Agreement 
Parties:  P&O  Nedlloyd  Umited.  Fesco 

Ocean  Management  Limited  d/b/a 

Fesco  Australia.  North  American  Line 
Synposis:  The  proposed  modification 

changes  one  of  the  parties  to  the 

agreement  from  Ocean  Management. 

Inc.  to  Fesco  Ocean  Management 

Limited,  both  wholly  owned 

subsidiaries  of  a  common  parent.  Far 

Eastern  Shipping  Company. 

Dated:  December  2,  1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking, 
Secretary. 
iFR  Doc.  98-32484  Filed  12-7-98;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  apphcants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  height 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
National  Freight  Express,  Inc.,  10501 

N.W.  7th  Avenue.  Miami.  FL  33150, 

Officers:  Zakay  Sasson.  President, 

Ezra  Sasson,  Vice  President. 


Dated:  Decen 
Joseph  C.  Polki 

Secretary. 
[PR  Doc.  98-32 
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mmission. 
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Dated:  December  2,  1998. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  98-32468  Filed  12-7-98;  8:45  am) 
BIJJNO  CODE  6730-01-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation  for 
Lat>or-Management  Committees 
FY1999 

A.  Introduction 

The  following  is  the  draft  solicitation 
for  the  Fiscal  Year  (FY)  1999  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  company /plant,  area, 
public  sector,  and  industry-wide  labor- 
management  committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  or  industry;  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern: 

I  The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  areawide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  and  an 
optional  video  tape  may  be  found  in 
Section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 


B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate. 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportimities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing    • 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These  committees 
may  be  found  at  either  the  plant 
(company),  area,  industry,  or  public 
sector  levels.  A  plant  or  company 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related  labor 
union(s)  producing  a  common  product 
or  service  in  the  private  sector  on  a 
local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee 
consists  either  of  government  employees 
and  managers  in  one  or  more  units  of  a 
local  or  state  government,  managers  arid 
employees  of  public  institutions  of 


higher  education,  or  of  employees  and 
managers  of  public  elementary  and 
secondary  schools.  Those  employees 
must  be  covered  by  a  formal  collective 
bargaining  agreement  or  other 
enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1999,  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 
scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  appUcations  involving 
innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement — The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the 
company/plant,  area,  government,  or 
industry  and  its  workforce  that  will  be 
addressed  by  the  committee.  AppUcants 
must  document  the  problem  (s)  using  as 
much  relevant  data  as  possible  and 
discuss  the  full  range  of  impacts  these 
problem(s)  could  have  or  are  having  on 
the  company/plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  WHY  the  effort  is  needed. 

2.  Results  or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-memagement 
committee  as  a  demonstration  effort  will 
accompbsh  during  the  life  of  the  grant. 
AppUcations  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
conjmunication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
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committees 's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foimdation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  /^pproacn— This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  diat  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  apphcations  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomphshments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN\hey  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
hfe  of  the  grant  using  September  15, 
1999,  as  the  start  date.  The 
accomphshment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 


basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Connmitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 

<he  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Memual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likehhood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 


innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  in  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-part  private,  non-profit  entities 
which  can  document  that  a  major 
purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  grantees  who  seek  funds  on 
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behalf  of  an  entirely  different 
committee. 

D.  Allocations 

The  total  FY  1999  appropriation  for 
this  program  is  $1.5  million,  of  which 
at  least  $1,000,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
Instead,  the  review  process  will  be 
conducted  in  such  a  manner  that  at  least 
two  awards  will  be  made  in  each 
category  (company/plant,  industry, 
public  sector,  and  area),  providing  that 
FMCS  determines  that  at  least  two 
outstanding  applications  exist  in  each 
category.  After  these  apphcations  are 
selected  for  award,  the  remaining 
applications  will  be  considered 
according  to  merit  without  regard  to 
category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  industry-specific 
national-scope  initiatives  and/or 
regional  industry  models  with  high 
potential  for  widespread  replication  that 
have  been  solicited  by  the  Director  of 
the  Service. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY99 
appropriation  to  contract  for  progrsun 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  period 
of  12  months.  If  all  of  the  original 
funding  is  not  obligated  within  12 
months,  FMCS  will  consider  grant 
period  extensions  for  up  to  an 
additional  six  months.  No  continuation 
awards  are  anticipated.  Initial  awards  to 
establish  new  labor-management 
committees  (i.e.,  not  yet  established  or 
in  existence  less  than  12  months  prior 
to  the  submission  deadline),  will  be  for 
a  period  of  18  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  all  grant  funds  are 
not  obligated  within  18  months,  these 
grants  may  be  extended  for  up  to  six 
months.  No  continuation  awards  are 
anticipated. 

The  dollar  range  of  awards  is  as 
follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  company/plant  or 

single  department  public  sector 

applicants: 


— Up  to  $50,000  over  18  months  for  new 
company/plant  committee  or  single 
department  public  sector  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
multi-departmental  pubUc  sector 
committee  applicants; 
— Up  to  $100,000  per  18-month  period 
for  new  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objective  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  writh  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  soiut;es 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  use 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  full-time  staff  as  an  expense  or 
match  contribution.  For  a  more 
complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY99  FMCS  Financial 


and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applicantions  should  be  signed  by 
both  a  labor  and  management 
reprcjsentative  and  be  postmarked  no 
later  than  May  1.  1999.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grants 
Program,  2100  K  Street,  NW, 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Customer  Grant  Review  Boards.  The 
Board(s)  will  recormnend  selected 
apphcations  for  further  funding 
consideration.  The  Director,  Program 
Services,  vnl\  finalize  the  scoring  and 
selection  process.  The  individual  listed 
as  contact  person  in  Item  6  on  the 
application  form  will  generally  be  the 
only  person  with  whom  FMCS  will 
commimicate  during  the  application 
review  process. 

All  FY99  grant  apphcants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15,  1999. 
Applications  submitted  after  the  May  1 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street.  NW,  Washington,  DC 
20427;  or  by  calling  202-606-8181. 
Richard  Barnes, 

Acting  Director.  Federal  Mediation  and 
Conciliation  Service. 

[PR  Doc.  9S-32486  Filed  12-7-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-31977)  published  on  page  66186  of 
the  issue  for  Tuesday,  December  1, 
1998. 

Under  the  Federal  Reserve  Bank  of  St. 
Louis  heading,  the  entry  for  First 
Security  Bancorp,  Searcy,  Arkansas,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  Security  Bancorp,  Searcy, 
Arkansas;  to  acquire  100  percent  of  the 
voting  shares  of  Baxter  Coimty 
Bancshares,  Inc.,  Mountain  Home, 
Arkansas,  and  thereby  indirectly  acquire 
Peoples  Bank  &  Trust  Company, 
Mountain  Home,  Arkansas. 

Comments  on  this  application  must 
be  received  by  December  7,  1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2.  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-32464  Filed  12-7-98;  8:45  am) 
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Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  4 
1999. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Eggemeyer  Advisory  Corporation, 
Castle  Creek  Capital  LLC,  California 
Castle  Creek  Capital  Partners  Fund  I. 
LP,  all  of  Rancho  Santa  Fe,  Cahfomia; 
to  acquire  15.8  percent  of  the  voting 
shares  of  UB  &  T  Holding  Company, 
Abilene,  Texas,  and  thereby  indirectly 
acquire  United  Bank  &  Trust  Company, 
Abilene.  Texas. 

2.  State  National  Bancshares,  Inc., 
Lubbock,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  UB  &  T  Holding 
Company,  Abilene,  Texas,  and  thereby 
indirectly  acquire  United  Bank  &  Trust 
Company,  Abilene,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-32465  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  WIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owrned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  comphes  with  the 
standards  in  section  4  of  the  BHC  Act. 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  of  the  BHC  Act. 
Unless  othervdse  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States.  * 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  8, 
1999. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  First  National  Bank  of  Clovis 
Employee  Stock  Ownership  Trust, 
Clovis,  New  Mexico;  to  acquire  30.31 
percent  of  the  voting  shares  of  National 
Bancshares,  Inc.,  Clovis,  New  Mexico, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Clovis.  Clovis.  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  3, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-32549  Filed  12-7-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
v>nth  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  22. 1998. 
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A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  First  Security  Corporation,  Salt 
Lake  City,  Utah;  to  acquire  Van  Kasper 
&  Compeiny,  San  Francisco,  California, 
and  thereby  indirectly  acquire  Van 
Kasper  Advisers,  Inc.,  San  Francisco, 
California;  Van  Kasper  Capital,  San 
Francisco,  California;  Van  Kasper 
Ventures,  San  Francisco,  California.  Van 
Kasper  &  Company  is  the  general 
partner  of  the  following  limited 
partnerships:  Van  Kasper  Growth  Fund, 
L.P.,  San  Francisco,  California;  Van 
Kasper  American  Labor  Short-term 
Fixed  Income  Fimd,  L.P.,  San  Francisco, 
California.  Van  Kasper  &  Company  also 
controls  24.5  percent  of  Redwood 
Securities  Group,  Inc.,  San  Francisco, 
California. 

Notificant  proposes  to  engage  in 
providing  credit  and  credit  related 
services,  pursuant  to  §§  225.28(b)(1)  and 
(b)(2)  of  Regulation  Y;  providing 
investment  and  financial  advisory 
services,  pursuant  to  §  225.28(b)(6)  of 
Regulation  Y;  providing  brokerage 
services  and  investment  advisory 
services,  both  separately  and  on  a 
combined  basis  in  connection  with  the 
purchase  and  sale  of  securities  and 
related  credit,  custodial  and  other 
incidental  services,  pursuant  to  § 
225.28(b)(7)(i)  of  Regulation  Y;  buying 
and  selling  all  types  of  securities  on  a 
"riskless  principal"  basis,  pursuant  to  § 
225.28(b)(7)(ii)  of  Regulation  Y;  acting 
as  agent  in  the  private  placement  of  all 
types  of  securities,  pursuant  to  § 
225.28(b)(7)(iii)  of  Regulation  Y  ; 
underwriting  and  dealing  in  obligations 
of  the  United  States,  general  obligations 
of  the  states  and  their  political 
subdivisions  and  other  obligations, 
instruments  and  securities  that  member 
bank  of  the  Federal  Reserve  System  may 
underwrite  or  deal  in,  pursuant  to  § 
225.28(b)(8)(i)  of  Regulation  Y;  engaging 
as  principal  in  investing  and  trading 
activities,  pursuant  to  §  225.28(b)(8)(ii) 
of  Regulation  Y;  underwriting  and 
dealing  in  the  following  securities 
(collectively  "Tier  II  Securities"):  all 
types  of  debt,  equity,  and  other 
securities  (other  than  ov\mership 
interests  in  open-end  investment 
companies  offered  and  sold  to  U.S. 
persons  that  a  member  bank  may  not 
underwrite  or  deal  in)  ("bank  ineligible 
securities")  as  permissible  by  Board 
Orders,  See,  Fifth  Third  Bancorp,  84 
Fed.  Res.  Bull.  677  (1998),  and  /.P. 
Morgan  &■  Co.,  75  Fed.  Res.  Bull.  192 
(1989);  acting  as  agent  in  the  sale  of 
insurance  and  annuities,  pursuant  to  § 
225.28(b)(8)(iv)  of  Regulation  Y;  and 


serving  as  general  partner  of  private 
investment  limited  partnerships  as 
permissible  by  Board  Order,  See, 
Dresdner  Bank  AC/Oeschle 
International  Advisors,  LP.,  84  Fed. 
Res.  Bull.  361  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-32463  Filed  12-7-98;  8:45  am) 
BILUNG  CODE  UIO-OI-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Fart  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciuities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
detennined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  30,  1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Istituto  Bancaho  San  Paolo  di 
Torino-Istituto  MobiUare  Italiano  S.p.A., 
Turin,  Italy;  to  acquire  Mabon  Securities 
Corp.,  New  York,  New  York,  and  Cedar 
Street  Securities  Corp..  New  York,  New 
York,  and  thereby  engage  in  extending  . 
credit  and  servicing  loans,  pursuant  to 
§§  225.28(b)(1)  and  (b)(2)  of  Regulation 
Y;  financial  and  investments  advisory 
activities,  pursuant  to  §  225.28(b)(6)  of 
Regulation  Y;  agency  transactional 
services  for  customer  investments. 


pursuant  to  §  225.28(b)(7)  of  Regulation 
Y;  investment  transactions  as  principal, 
pursuant  to  §  225.28(b)(8)  of  Regulation 
Y;  and  underwriting  and  dealing  in  all 
types  of  debt  and  equity  securities 
(other  than  ownership  interests  in  open- 
end  investment  companies)  on  a  limited 
basis.  See,  J.P.  Morgan  &■  Co. 
Incorporated,  et  al.,  75  Fed.  Res.  Bull. 
192  (1989)  (these  activities  are  to  be 
performed  by  Mabon  Securities  Corp. 
only). 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  HI, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  BankAmerica  Corporation, 
Charlotte,  North  Carolina;  BancWest 
Corporation,  Honolulu,  Hawaii;  BB&T 
Corporation,  Winston-Salem,  North 
Carolina;  First  Union  Corporation, 
Charlotte,  North  Carolina;  SunTrust 
Banks,  Inc..  Atlanta,  Georgia;  Wachovia 
Corporation,  Winston-Salem,  North 
Carolina;  and  Zions  Bancorporation, 
Salt  liake  City,  Utah;  to  acquire  H&S 
Holding  Company,  Wilimington, 
E)elaware;  and  thereby  indirectly 
acquire  HONOR  Technologies,  Inc., 
Maitland,  Florida,  and  STAR  Systems. 
Inc.,  San  Diego,  California,  and  thereby 
engage  in  certain  data  processing  and 
electronic  funds  transfer  services, 
management  consulting  services,  and 
check  verification  services,  pursuant  to 
§§  225.28  (b)(2).  (b)(9)  and  (b)(14)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  3.  1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

|FR  Doc  98-32550  Filed  12-7-98:  8:45  am) 

BILUN&  CODE  8210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Govismors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  1 1 :00  a.m..  Monday. 
December  14,  1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

l.'Persormel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.^ny  items  carried  forward  from  a 
previously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  4,  1998. 
Robert  DeV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  98-32735  Filed  12-4-98:  4:36  pm] 

BILUNG  CODE  6210-0-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  PubHc).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section— Mary 
M.  McLaughlin— Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 
Hunt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  "Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 


years,  without  revision,  of  the  following 
report: 

1.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Securities  Transactions  Pursuant  to 
Regulation  H 

OMB  control  number.  7100-0196 
Frequency. 

development  of  policy  statement:  one- 
time 
trust  company  report:  quarterly 
transactions  recordkeeping:  on 
occasion 
disclosure:  on  occasion 
Reporters:  state  member  banks  and 
trust  companies 
Annual  reporting  hours:  168,141 
Estimated  average  hours  per  response: 
development  of  policy  statement:  .50 
hours; 
trust  company  report:  .25  hours; 
transactions  recordkeeping:  .05  hours; 
disclosure:  .05  hours 
Number  of  respondents: 
development  of  pohcy  statement:  77 
trust  company  report:  376 
transactions  recordkeeping:  1,193 
disclosure:  1,193 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  325).  If  the  records  maintained  by 
state  member  banks  come  into  the 
possession  of  the  Federal  Reserve,  they 
are  given  confidential  treatment  (5 
U.S.C.  552(b)(4).  (b)(6),  and  (b)(8)). 

Abstract:  State-chartered  member 
banks  and  trust  companies  effecting 
securities  transactions  for  customers 
must  establish  and  maintain  a  system  of 
records,  furnish  confirmations  to 
customers,  and  establish  written 
pohcies  and  procedures  relating  to 
securities  trading.  They  are  required  to 
maintain  records  for  three  years 
following  the  transaction.  These 
requirements  are  necessary  for  customer 
protection,  to  avoid  or  settle  customer 
disputes,  and  to  protect  the  bank  against 
potential  liability  arising  under  the  anti- 
fraud  and  insider  trading  provisions  of 
the  Securities  Exchange  Act  of  1934. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
report: 

2.  Report  title:  Application  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System 

Agency  form  number.  FR  28 
OMB  control  number.  7100-0181 
Frequency,  on  occasion 
Reporters:  employment  applicants 
Annual  reporting  hours:  8,500  hours 
Estimated  average  hours  per  response 
1  hour 

Number  of  respondents:  8,500 
Small  businesses  are  not  affected. 


General  description  of  report  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C.  244  and 
248(1)).  hidividual  respondent  data  are 
regarded  as  confidential  and  are  given 
confidential  treatment  under  (5  U.S  C 
552(b)(2)  and  (b)(6)). 

Abstract:  The  Application  collects 
information  to  determine  the 
qualifications,  suitabifity.  and 
availability  of  applicants  for 
employment  with  the  Board.  The 
Application  asks  about  education, 
training,  employment,  and  other 
information  covering  the  period  since 
the  applicant  left  high  school.  Due  to 
the  nature  of  the  Board's  business  the 
Board  has  added  a  question  on  whether 
the  applicant  ovms  debt  (bonds)  or 
equity  (stocks)  interests  in  certain 
financial  institutions,  including  banks 
and  primary  government  securities 
dealers.  This  is  to  inform  prospective 
employees  that  divestiture  may  be 
required  upon  employment  with  the 
Board.  The  Board  also  added  a  question 
regarding  how  the  applicant  learned 
about  the  position  so  that  the  staff  can 
enhance  the  efficiency  of  its  recruiting 
efforts. 

Final  approval  under  OMB  delegated 
authority  the  implementation  of  the 
following  report: 

3.  Report  titles:  Aimual  Salary  Survey, 
ad  hoc  surveys,  and  Compensation 
Trend  Survey 
Agency  form  numbers:  FR  29a.  b.  c 
OMB  control  number.  7100-0291 
Frequency. 

FR  29a  -  once  each  year 
FR  29b  -  on  occasion 
FR  29c  -  once  each  year 
Reporters:  employers  who  are 
competitors  with  the  Federal  Reserve 
Annual  reporting  hours: 
FR  29a  -  280  hours 
FR  29b  -  20  hours 
FR29C-  1.000  hours 
Estimated  average  hours  per  response: 
FR  29a  -  8  hours 
FR  29b  -  1  hour 
FR  29c  -  2  hours 
Number  of  respondents: 
FR  29a  -  35  businesses 
FR  29b  -  20  businesses 
FR  29c  -  500  businesses 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  244  and  248(1))  and  is  given 
confidential  treatment  (5  U.S  C 
552(b)(4)  and  (b)(6)). 

Abstract:  The  surveys  collect 
information  on  salaries,  employee 
compensation  policies,  and  other 
employee  programs  fi-om  employers  that 
are  considered  competitors  for  Federal 
Reserve  employees.  The  data  fi-om  the 
surveys  primarily  are  used  to  determine 


the  appropriat 
salary  adjustm 
employees. 

Board  of  Gove 
System,  Decemb 

Jenniiier  J.  Johiu 

Secretary  of  the 
|FR  Doc.  98-32-! 
BWmg  Cod*  «210-0 


DEPARTMEN 
HUMAN  SER\ 

Centers  for  D 
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State  Childho 
Prevention  ar 
Lead  Levels  i 
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SUMMARY:  The 
EnvironmentE 
Centers  for  Di 
Prevention  (C 
the  Federal  R 
Number  228, 
27, 1998,  anm 
Childhood  Le 
and  Surveilla 
Children  Pre- 
The  meeting  i 
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NAME:  State  C 
Prevention  ar 
Levels  in  Chi! 
continuation 
Workshop. 

CONTACT  PER£ 
Claudette  Gra 
Prevention  Bi 
Environment; 
Effects,  NCEF 
Highway,  NE 
Georgia  3034 
488-7330. 
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and  Services 
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Centers  for  D 
Prevention  ai 
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per  response: 


the  appropriate  salary  structure  and 
salary  adjustments  for  Federal  Reserve 
employees. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1998. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
|FR  Doc.  98-32462  Filed  12-7-98;  8:45AM] 
BWmg  Cod*  «210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

State  Childhood  Lead  Poisoning 
Prevention  and  Surveillance  of  Blood 
Lead  Levels  in  Children  Pre- 
application  Workshop;  Correction 

SUMMARY:  The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  pubhshed  a  notice  in 
the  Federal  Register,  Volume  63, 
Number  228,  Page  65598,  on  November 
27, 1998,  announcing  the  State 
Childhood  Lead  Poisoning  Prevention 
and  Surveillance  of  Blood  Levels  in 
Children  Pre-appUcation  Workshop. 
The  meeting  name  was  incorrect  in  the 
notice.  Please  note  the  correct  meeting 
name,  as  follows: 

NAME:  State  Childhood  Lead  Poisoning 
Prevention  and  Surveillance  of  Blood 
Levels  in  Children  New  and  Competing- 
cxjntinuation  Grantees  Pre-application 
Workshop. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Claudette  Grant-Joseph,  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F-^2,  Atlanta. 
Georgia  30341-3724,  telephone  770/ 
488-7330. 

The  Director,  Management  Analysis 
dnd  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  December  2, 1998. 
Carolyn  ].  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  98-32490  Filed  12-7-98;  8:45  am] 
BILLING  CODE  41«»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-1 022] 

COPA  Distributors,  Inc.;  Filing  of  Color 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  COPA  Distributors,  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  pyrogallol 
and  ferrous  sulfate  as  a  color  additive  in 
hair  dyes. 

FOR  further  information  CONTACT: 
Ay  din  Orstan,  Center  for  Food  Safety 
and  AppHed  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3076. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))). 
notice  is  given  that  a  color  additive 
petition  (CAP  8C0263)  has  been  filed  by 
COPA  Distributors,  Inc.,  c/o  Research 
It!,  Inc.,  116  Huckleberry  Lane, 
Henderson,  NV  89014.  The  petition 
proposes  to  amend  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
pyrogallol  and  ferrous  sulfate  as  a  color 
additive  in  hair  dyes. 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  November  10,  1998. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-32507  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)^43-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  £udget  for  review  under  the 
Paperwork  Reduction  Act  of  1995, 

Proposed  Project:  Ryan  White  CARE 
Act  Dental  Reimbursement  Program — 
0915-0151 — Revision 

This  is  a  request  for  approval  of  a 
revision  of  the  application  and 
instructions  used  by  accredited  dental 
schools  and  post-doctoral  dental 
programs  requesting  reimbursement  for 
documented  uncompensated  costs  for 
providing  oral  health  care  for  HIV 
infected  individuals.  Awards  are 
authorized  under  section  776(b)  of  the 
PHS  Act  (42  U.S.C.  294n). 

The  HIV/ AIDS  Bureau  needs  to 
collect  this  information  to  determine  the 
amount  of  the  reimbursement  award 
that  is  made  to  each  institution.  The 
information  will  also  assist  the  Health 
Resources  and  Services  Administration 
in  understanding:  (1)  the  extent  to 
which  dental  programs  are  involved  in 
the  treatment  of  HIV  infected 
individuals;  (2)  the  type  of  individuals 
seeking  care;  (3)  the  scope  and  extent  of 
HIV  oral  health  services  provided;  (4) 
the  time  and  costs  involved  in  providing 
these  services;  and  (5)  how  the  funds 
used  by  the  institutions  are  allocated. 

The  hourly  burden  estimate  has 
increased  substantially  based  upon  the 
experience  of  the  gnintees  in  completing 
the  information  required.  The  burden 
estimate  is  as  follows: 


Type  of  information 


Application 


Number  of 
respondents 


105 


Responses 

per  rosporxJ- 

ent 


1 


Hours  per 
response 


17.5 


Total  burden 
hours 


1838 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  2,  1998. 

Jane  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  98-32514  Filed  12-7-98;  8:45  am) 

BILLING  COOe  4160-1S-P 


Federal  Register/ Vol.  63,  No.  235 /Tuesday.  December  8.  1998 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Licensing  Opportunity  and/or 
Cooperative  Research  and 
Development  Agreement  (CRADA) 
Opportunity  to  Develop  a  Hepatitis  C 
virus  (HCV)  Vaccine  Based  Upon  the 
Synthesis  and  Purification  of  Non- 
infectious HCV-like  Particles 
Containing  HCV  Structural  Proteins 

AGENCY:  National  histitutes  of  Health. 
Pubhc  Health  Service,  DHHS. 
ACTION:  Notice. 


SUMMARY:  The  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK)  of  the  National 
Institutes  of  Health  (NIH)  is  seeking 
licensees  and/or  capability  statements 
from  parties  interested  in  entering  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  a  hepatitis  C  virus  (HCV) 
vaccine  based  on  in  the  synthesis,  large 
scale  production  and  purification  of 
non-infectious  HCV-like  particles 
containing  HCV  structural  proteins 
(Baumert,  TF  et  al.  1998,  J.  Virol. 
72:3827-3836). 

The  invention  claimed  in  DHHS 
Reference  No.  E-O09-97/0,  "Synthesis 
and  Purification  of  Hepatitis  C  Virus- 
Like  Particles  In  Vitro"  (TJ  Liang,  TF 
Baumert),  field  08  Nov  96,  is  available 
for  licensing  (in  accordance  with  35 
U.S.C.  207  and  37  CFR  Part  404)  and/ 
or  further  development  under  one  or 
more  CRADAs  in  the  clinically 
important  applications  described  below 
in  the  SUPPLEMENTARY  INFORMATION 
section. 

DATES:  Only  written  CRADA  capability 
statements  received  by  the  NIDDK  on  or 
before  March  1,  1999  will  be 
considered.  There  is  no  deadhne  by 


which  license  applications  must  be 
received. 

ADDRESSES:  Capability  statements 
should  be  submitted  to  Dr.  Michael  W. 
Edwards,  Office  or  Technology 
Development,  National  Institute 
Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health. 
BSA  Building,  Suite  350  MSC  2690, 
9190  Rockville  Pike.  Bethesda,  MD 
20814-3800;  Tel:  301/496-7778,  Fax: 
301/402-0535;  Electronic  mail: 
mels@nih.gov. 

Questions  about  the  licensing 
opportunity,  copies  of  the  patent 
application,  or  requests  for  license 
applications  should  be  addressed  to 
Carol  Salata,  Ph.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Rockville,  MD  20852-3804;  Tel:  301/ 
496-7057  ext.  232;  Fax:  301/402-0220; 
Electronic  mail:  cs253n@nih.gov. 
SUPPLEMENTARY  INFORMATION:  HCV  is  a 
major  causative  agent  of  post- 
transfusion and  community-acquired 
non-A.  non-B  hepatitis  world-wide. 
About  4  miUion  people  in  the  U.S.  and 
probably  more  than  100  million 
worldwide  are  infected  with  HCV.  The 
majority  of  HCV  infected  individuals 
become  persistently  infected  and  many 
develop  chronic  hepatitis  which 
progresses  eventually  to  liver  cirrhosis 
and  hepatocellular  carcinoma. 

HCV  is  a  member  of  the  flavivirus 
family.  The  HCV  viron  contains  a 
positive-strand  RNA  genome  of  9.5 
kilobases  including  a  highly  conserved 
5'  non-coding  region  followed  by  a  long 
open  reading  frame  of  9030  to  9099 
nucleotides  that  is  translated  into  a 
single  polyprotein  about  3,010  to  3030 
amino  acids  long.  Although  the  viral 
genomic  organization  has  been 
characterized  in  detail,  morphologic 
analysis  of  hepatitis  C  virus  has  been 
hampered  by  low  levels  of  HCV 
particles  in  infected  patients  and  the 
inability  to  propagate  efficiently  the 
virus  in  cultured  cells.  The  levels  of  the 
viral  particles  present  in  infected 
patient  plasma  and/or  liver  tissues  are 
very  low.  making  it  difficuh  to  visualize 
the  virus.  Studies  of  HCV  infection  in 
chimpanzees,  a  reliable  animal  model 
for  hepatitis  C,  have  provided  evidence 
that  HCV  is  inactivated  by  chloroform, 
indicating  that  it  contains  lipids  and 
therefore  is  probably  enveloped. 
Filtration  studies  have  estimated  the 
viron  particle  size  to  be  about  30-60  nm 
in  diameter. 

Under  the  CRADA  the  synthesis,  large 
scale  production,  and  purification  of 
HCV  virus-like  particles  will  be 
optimized  and  the  agent  evaluated  in  a 


series  of  preclinical  studies  in  animals 
as  well  as  initial  safety  testing  in 
humans.  Positive  outcomes  of  these 
studies  will  indicate  continued  clinical 
development  aimed  at  supporting 
regulatory  approval  of  a  product  to  be 
labeled  for  use  in  humans. 

NIDDK's  principal  investigator  has 
extensive  experience  with  recombinant 
technology  as  applied  to  the  synthesis, 
purification  and  testing  of  HCV-like 
particles.  The  Collaborator  in  this 
endeavor  is  expected  to  assist  NIDDK  in 
evaluating  its  current  system  for 
producing  HCV  vaccine  formulation  and 
to  develop  and  optimize  adjuvants,  if 
necessary,  to  manufacture  sufficient 
quantities  of  the  product  for  preclimical 
testing  in  animals  and  initial  safety 
studies  in  humans.  The  Collaborator 
must  have  experience  in  the 
manufacture  of  vaccine  formulations 
according  to  applicable  FDA  guidelines 
and  Points  to  Consider  documents  to 
include  Good  Manufacturing  Procedures 
(CMP).  In  addition,  it  is  expected  that 
the  Collaborator  would  provide  funds  to 
supplement  the  NIDDK  Pi's  research 
budget  for  the  project  and  to  support  the 
preclinical  and  initial  human  testing. 

The  capability  statement  should 
include  detailed  descriptions  of:  (1) 
Collaborator's  expertise  in  vaccine 
formulation  and  development.  (2) 
Collaborator's  ability  to  manufacture 
sufficient  quantities  of  the  product 
according  to  FDA  guidelines  and  Points 
to  Consider  documents,  (3)  the  technical 
expertise  of  the  Collaborator's  principal 
investigator  and  laboratory  group  in 
preclinical  safety  testing  (e.g.,  expertise 
in  in  vitro  and  in  vivo  toxicity,  efficacy 
and  pharmacology  studies)  and  initial 
human  safety  studies,  and  (4) 
Collaborator's  ability  to  provide 
adequate  funding  to  support  preclinical 
and  initial  human  safety  studies 
required  for  marketing  approval. 

The  Public  Health  Service  (PHS)  has 
filed  patent  applications  both  in  the 
U.S.  and  internationally  related  to  this 
technology.  Notice  of  the  availability  of 
the  patent  applications  for  licensing  was 
first  published  in  the  Federal  Register 
on  January  28.  1998  (63  FR  4274). 
Information  about  the  patent 
applications  and  pertinent  information 
not  yet  publicly  described  may  be 
obtained  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention(s) 
wrill  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 


commercializ 
CRADA. 

Dated:  Decen 
Jack  Spiegel, 

Director,  Divisi 
Development  a 
Technology  Tn 
IFR  Doc.  98-32 
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commercialize  products  arising  from  a 
CRADA. 

Dated:  December  1, 1998. 
Jack  Spiegel, 

Director,  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

IFR  Doc.  98-32491  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

I  Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

j  ]  Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Biomedical  Research  Technology 

Date:  February  11-12, 1999 
i     Time:  February  11, 1999,  8:00  AM  to 
iAdjoumment 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Bethesda,  8120 
^(Visconsin  Avenue,  Bethesda,  MD  20814 
I  Contact  Person:  John  L.  Meyer,  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources.  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0822 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306.  93.333,  Clinical  Research,  93.333, 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  December  1, 1998. 
1  La  Verne  Y.  Stringfield, 
!  Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32493  Filed  12-7-98;  8:45  am] 
MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel 

Date:  December  11, 1998 

Time:  3:00  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health, 
Building  38A,  Room  609,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Ken  D.  Nakamura,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  402-0838 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  December  1,  1998. 
LaVerae  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32494  Filed  12-7-98;  8:45  am] 
BILUNG  CODE  414<M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Some  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  December  15, 1998 

Time:  2:00  PM  to  4:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Parklawn  Building — Room  9-101, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call) 

Contact  Person:  Russell  E.  Martenson, 
PHD,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9-101, 
Rockville,  MD  20857,  301-443-3936 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  1.  1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-32492  Filed  12-7-98;  8:45  am] 
BILLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
m'^ting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel 
Individual  National  Research  Service  Award 
Applications 

Z>ate:  December  4,  1998 

Time:  1:00  PM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  45  Natcher  Bldg,  Rm  5As.25u, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person:  Mary  J.  Stephens-Frazier, 
PHD,  Scientific  Review  Administrator. 
National  Institute  of  Nursing  Research 
National  Institutes  of  Health/PHS/DHHS. 
Natcher  Building.  Room  3AN32,  Bethesda, 
MD  20892.  (301)  594-5971 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  December  1, 1998. 
La  Verne  Y.  StringSeld, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  98-32495  Filed  12-7-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  For  Sclenflflc  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  7.  1988 

Time:  1 1:30  AM  to  1:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  David  Monsees,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
0684 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Name  o/ Committee;  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  10, 1988 
Time:  2:00  PM  to  3:30  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Garrett  V.  Keefer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4190, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  11,  1998 
Time:  1:00  PM  to  4:00  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Donald  Schneider,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1727 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  11, 1988 
Time:  1 :00  PM  to  4:00  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Carol  A.  Campbell,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5196, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1257 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  11. 1998 

Time:  1:00  PM  to  2:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Jean  Hickman,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1146 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  11, 1998 
Time:  1:00  PM  to  2:00  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  II,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Alexander  D.  Politis,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@drg.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  14,  1998 
Time:  3:30  PM  to  5:30  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Gloria  B.  Levin.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Date:  December  14,  1998 
Time:  12:30  PM  to  3:00  PM 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 
Contact  Person:  Cheri  Wiggs,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5194, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  2, 1998. 
Laverae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-32496  Filed  12-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

R8h  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Kaiser  Sand  and  Gravel 
Company  Felton  Sand  Plant,  Santa 
Cruz  County,  California 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability 

SUMMARY:  Kaiser  Sand  and  Gravel 
Company  of  Pleasanton,  California,  has 
applied  to  the  Fish  and  Wildlife  Service 
for  an  incidental  take  permit  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
eunended.  The  Service  proposes  to  issue 
an  incidental  take  permit  for  the 
federally  listed  endangered  Mount 
Harmon  June  beetle  (Polyphylla 
barbata)  and  Zayante  band-winged 
grasshopper  (Trimerotropis  infantilis)  at 
Kaiser's  Felton  Sand  Plant  located  near 
Felton  in  Santa  Cruz  County,  California. 
This  notice  announces  the  availability 
of  the  permit  application  and  the 
Environmental  Assessment.  The  permit 
application  includes  the  Habitat 
Oanservation  Plan  for  the  Felton  Sand 
Plant  and  an  Implementing  Agreement. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  administrative  record  and  may  be 
made  available  to  the  pubHc. 
DATES:  Written  comments  should  be 
received  on  or  tiefore  January  7,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  K.  Noda,  Field 
Supervisor,  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
Cahfomia  93003.  Written  comments 
may  also  be  sent  by  facsimile  to  (805) 
644-3958. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pereksta,  Fish  and  Wildlife 
Biologist,  at  the  alwDve  address; 
telephone  (805)  644-1766. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Ventura  Fish  and  Wildlife 
Office  at  the  above  referenced  address  or 
telephone.  Documents  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background  Information 

The  Felton  Plant  has  been  operating 
as  a  sand  quarry  since  1954,  pursuant  to 
the  California  Surface  Mining  and 
Reclamation  Act  and  related 
authorization  from  the  Coimty  of  Santa 


Cruz.  The  Plant  encompasses 
approximately  232  acres  within  Santa 
Cruz  Coxmty,  California,  immediately 
north  and  west  of  the  City  of  Scotts 
Valley.  The  sand  plant  property  is 
generally  bounded  by  Wirth  Lane  to  the 
south,  Mt.  Hermon  Road  to  the  east  and 
north,  and  undeveloped  County  lands  to 
the  west.  Approximately  63  percent 
(approximately  146  acres)  of  the  site  is 
actively  mined  and  is  comprised  of  bare 
slopes,  pits,  a  small  quarry  office  and 
associated  mining  equipment.  A  portion 
of  the  quarry  (approximately  37  acres; 
17  percent)  is  currently  being  reclaimed; 
these  completed  mining  areas  are  being 
revegetated  with  native  plant  species 
indicative  of  northern  maritime 
chaparral  and  coast  range  ponderosa 
pine  forest.  The  undisturbed  portions  of 
the  quarry  (approximately  47  acres;  20 
percent)  support  two  major  plant 
community  types:  northern  maritime 
chaparral  and  coast  range  ponderosa 
pine  forest.  The  properties  to  the  west, 
north,  and  east  are  predominately 
undeveloped  and  forested.  Single-family 
residential  development  occurs  south 
and  east  of  the  site  within  the  City  of 
Scotts  Valley. 

Of  the  47  acres  within  the  site  that  are 
undisturt)ed,  14  acres  are  scheduled  for 
mining  as  per  the  quarry's  approved 
mining  plan.  Mining  within  this  14-acre 
area  would  adversely  affect  the  Zayante 
band-winged  grasshopper  and  Mount 
Hermon  June  beetle.  Kaiser  Sand  and 
Gravel  Company  has  applied  to  the 
Service  for  an  incidental  take  permit  for 
these  two  species  and  has  prepared  a 
Habitat  Conservation  Plan  which 
includes  measures  to  minimize  and 
mitigate  the  impacts  of  this  mining  on 
these  species. 

Other  areas  of  the  quarry  support  two 
federally-listed  plant  species,  the  Ben 
Lomond  wallflower  [Erysimum 
teretifolium)  and  the  Ben  Lomond 
spineflower  [Chorizanthe  pungens  var. 
hartwegiana).  These  two  species  are  not 
known  to  occur  within  the  14-acre 
mining  area  and  will  not  be  adversely 
affected  by  mining  activities  or  by  this 
Habitat  Conservation  Plan. 

Kaiser  Sand  and  Gravel  Company 
needs  an  incidental  take  permit  from  the 
Service  because  listed  wildlife  species 
are  protected  against  "take"  pursuant  to 
section  9  of  the  Act.  That  is,  no  one  may 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect 
listed  animal  species,  or  attempt  to 
engage  in  such  conduct  (16  USC  1538). 
The  Service,  however,  may  issue 
permits  to  take  listed  animal  species  if 
such  taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 


The  Service  proposes  to  issue  an  8- 
year  permit  to  Kaiser  Sand  and  Gravel 
Company  for  incidental  take  of  an 
unquantifiable  numt)er  of  Moimt 
Hermon  June  beetles  and  Zayante  band- 
winged  grasshoppers  in  the  14-acre 
mining  area.  The  proposed  action  would 
result  in  the  loss  of  habitat  for,  and 
individuals  of,  the  Mount  Hermon  June 
t)eetle  and  Zayante  band-winged 
grasshopjjer  in  the  14-acre  mining  area 
as  the  natural  vegetation  communities 
in  which  they  are  found  are  removed 
during  mining  operations. 

Kaiser  Sand  and  Gravel  Company  has 
developed  a  Habitat  Conservation  Plan 
which  proposes  measures  to  minimize 
and  mitigate  impacts  to  listed  species. 
Under  the  Plan,  the  Kaiser  Company 
will:  (1)  grant  conservation  easements  in 
p)erpetuity  to  the  County  for  a  16.2-acre 
West  Perimeter  Habitat  Set  Aside  Area 
(an  area  of  undisturbed  ponderosa  pine 
fore-st)  and  a  15.0-acre  Revegetation  Set 
Aside  Area;  (2)  provide  for  protection 
and  long-term  management  of  the  West 
Perimeter  Habitat  and  Revegetation  Set 
Aside  Areas,  including  maintenance  of 
protective  perimeter  fencing  and  signs 
to  prevent  illegal  trespass;  (3)  avoid 
unnecessary  disturt)ance  of  listed 
species  in  other  portions  of  the  mine;  (4) 
continue  to  revegetate  completed 
mining  areas  with  native  plant  species; 

(5)  enhance  2.4  acres  of  existing 
revegetation  within  the  Revegetation  Set 
Aside  Area  with  the  goal  of  establishing 
potential  habitat  for  the  listed  species; 

(6)  revegetate  2.1  acres  of  completed 
slopes  and  benches  within  the 
Revegetation  Set  Aside  Area  with  the 
goal  of  establishing  potential  habitat  for 
the  listed  species;  (7)  continue  to 
provide  funding  for  and  implement 
long-term  management  of  the  designated 
set  aside  areas;  and  (8)  revise  the 
existing  mine  revegetation  plan  by 
adopting  a  planting  mix  more  conducive 
to  the  Plan  Species  to  increase  the 
Revegetation  Set  Aside  Area's  value  as 
potential  habitat  for  the  listed  species. 
The  Habitat  Conservation  Plan  also 
defines  measures  to  ensure  that  the 
elements  of  the  Plan  are  implemented  in 
a  timely  maimer. 

Environmental  Assessment 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  the  proposed  action 
and  no  action  alternatives.  A  modified 
mining  plan  alternative  was  also 
considered  to  avoid  take  of  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper,  but  was  deemed 
unfisasible  due  to  unavoidable  impacts 
to  the  proposed  14-acre  mining  area 
from  reclamation  activities  for  adjacent 
areas  that  have  tieen  previously  mined. 


A  no  take  alternative  was  not  feasible 
due  to  the  widespread  distribution  of 
potential  habitat  for  the  listed  species  in 
the  14-acre  mining  area. 

Under  the  no  action  alternative,  the 
Service  would  not  issue  an  incidental 
take  permit  to  the  Kaiser  Company,  the 
Habitat  Conservation  Plan  would  not  be 
implemented,  and  mining  expansion 
would  not  occur  at  the  Felton  Sand 
Plant.  The  Plant  could  still  operate  for 
the  next  10  years,  but  only  within  the 
confines  of  the  existing  mining 
operation  areas.  Reclamation  of 
previously  mined  areas  would  occur 
pursuant  to  the  California  Surface 
Mining  and  Reclamation  Act;  however, 
this  alternative  would  not  include  the 
permanent  habitat  protection  and 
conservation  within  the  facihty 
provided  through  the  Habitat 
Conservation  Plan. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  Service 
regulations  for  implementing  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1506.6).  The  Service  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
law.  If  the  Service  determines  that  the 
requirements  are  met,  a  permit  vdll  be 
issued  for  the  incidental  take  of  the 
listed  species.  A  final  decision  on 
permit  issuance  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  November  27,  1998. 
Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operation  Office.  Region  1,  Sacramento, 
California. 

(FR  Doc.  98-32489  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  December  9,  1998  to 
review  proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  with  recommendations  for 


funding.  The  meeting  is  open  to  the 
public. 

DATES:  December  9,  1998,  Mexico-10:00 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Finca  Real,  located  at  Victoria, 
Esquina  Bustamante,  Xalapa,  Veracruz, 
Mexico.  The  North  American  Wetlands 
Conservation  Council  Coordinator  is 
located  at  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Suite 
110,  Arlington,  Virginia,  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Smith,  Coordinator,  North 
American  Wetlands  Conservation 
Council,  (703)  358-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-223,  103  Stat.  1968,  December  13, 
1989,  as  amended),  the  North  American 
Wetlands  Conservation  Council  is  a 
Federal-State-private  body  which  meets 
to  consider  wetland  acquisition, 
restoration,  enhancement  and 
management  projects  for 
recommendation  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  Proposals  from  State, 
Federal,  and  private  sponsors  require  a 
minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  December  1, 1998. 
Paul  R.  Schmidt, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  98-32548  Filed  12-7-98;  8:45  am) 
BILUNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1 220-00] 

Resource  Management  Plan 
Amendment  (RMPA)  and 
Environmental  Assessment  (EA)  for 
Possible  Disposal  of  Public  Land  in 
Dona  Ana  County,  NM 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

RMPA/EA  and  opportunity  for  public 

participation. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Las  Cruces  Field 
Office,  is  initiating  the  preparation  of  an 
RMPA  which  will  include  an  EA  for  the 
possible  disposal  by  direct  sale  at  fair 
market  value  of  320  acres  of  BLM- 
administered  pubhc  land  in  Dona  Ana 
County  in  south-central  New  Mexico. 
The  land  is  located  in  T.  25  S..  R.  3  E.. 
Section  13.  SV2.  The  RMPA  will  allow 
for  direct  sale  of  the  land  if  that  is  the 


alternative  chosen  by  the  BLM  New 
Mexico  State  Director.  The  public  is 
invited  to  participate  in  the  scoping 
process  to  identify  issues  and  planning 
criteria  to  be  considered  in  the 
development  of  the  RMPA/EA.  The 
BLM  will  maintain  a  mailing  list  of 
parties  and  persons  interested  in  being 
kept  informed  about  the  RMPA/EA. 
DATES:  Conunents  related  to  this  action 
will  be  accepted  through  January  20 
1999. 

ADDRESSES:  Comments  should  be  sent  to 
Dwayne  Sykes,  Team  Leader.  1800 
Marquess,  Las  Cruces,  NM  88005. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Sanders.  Acting  Assistant  Field 
Manager,  at  (505)  525-4393  or  Dwayne 
Sykes  at  (505)  525^400. 
SUPPLEMENTARY  INFORMATION:  Our 
Lady's  Youth  Center  of  El  Paso,  Texas 
has  proposed  to  acquire  320  acres  of 
BLM-administered  land  within  the 
Organ/Franklin  Mountains  Area  of 
Critical  Environmental  Concern  (ACEC) 
in  Doiia  Ana  Coimty,  New  Mexico.  The 
land  would  be  used  as  part  of  the  Lord's 
Ranch  which  the  Center  operates  on 
adjacent  private  land.  The  Ranch  is  a 
retreat  and  working  farm  for 
disadvantaged  youth. 

All  land  within  the  ACEC  was 
identified  for  retention  in  Federal 
ovmership  in  the  Mimbres  RMP 
completed  in  1993.  In  order  to  consider 

direct  sale  of  the  land,  the  RMP  must  be 

amended. 
The  RMPA/EA  will  be  prepared  by  an 

interdisciplinary  team  of  BLM  resource 

specialists  including  realty,  recreation. 

cultural,  minerals,  and  hazardous 

materials  speciahsts.  Additional 

technical  support  will  be  provided  by 

other  specialists  as  needed. 
Dated:  December  1, 1998. 

Margaret  Wyatt, 

Field  Manager,  Las  Cruces. 

[FR  Doc.  98-32488  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability:  Draft 
Comprehensive  Design  Plan  for  the 
White  House  and  Presidents  Park  and 
Draft  Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  Draft 
Comprehensive  Design  Plan  for  the 
White  House  and  President's  Park  and 
Draft  Environmental  Impact  Statement 


SUMMARY:  Pursuant  to  section  102{2)(c) 
of  the  National  Environmental  Pohcy 
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Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
draft  Comprehensive  Design  Plan  for  the 
White  House  and  President's  Park  and 
Draft  Environmental  Impact  Statement 
(ODP-DEIS).  This  notice  also  announces 
the  availability  of  a  24-page  summary  of 
the  draft  plan;  the  dates  and  location  of 
public  forums  for  the  purpose  of 
answering  questions  about  the  proposed 
plan;  and  the  address  to  which 
comments  are  to  be  submitted. 
DATES:  There  will  be  a  90-day  public 
review  period  for  the  document. 
Comments  on  the  CDP-DEIS  should  be 
received  no  later  than  March  11,  1999. 
An  exhibit  on  the  proposed  plan  will  be 
available  at  the  White  House  Visitor 
Center  from  December  2,  1998,  imtil 
March  11, 1999. 

There  will  be  two  public  forums  held 
on  January  27  and  28,  1999,  at  the  White 
House  Visitor  Center,  1450 
Pennsylvania  Avenue  South,  NW., 
Washington,  DC.  In  addition  to  the 
exhibit,  members  of  the  planning  team 
and  staff  will  be  available  to  answer 
questions  about  the  proposed  plan  and 
the  alternatives  considered. 
ADDRESSES:  Comments  on  the  CDP- 
DEIS  should  be  sent  to:  Office  of  White 
House  Liaison,  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Washington,  DC 
[  20242.  For  those  who  prefer  e-mail, 
1  comments  should  be  sent  to: 

j  white house liai3on@nps.gov.  A  copy 

of  the  simimary  can  be  obtained  from: 
^  http://www.nps.gov/planning,  or  by 
writing:  Summary,  Office  of  White 
'  House  Liaison,  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Washington,  DC 
20242. 

Single  copies  of  the  400-page  CDP- 
DEIS  can  be  obtained  by  wrriting:  Draft 
:plan/DEIS,  Office  of  White  House 
Liaison,  National  Park  Service,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242. 

SUPPLEMENTARY  INFORMATION:  The  CDP- 
DEIS  addresses  the  future  management 
and  use  of  the  buildings,  grounds  and 
cultural  resources  of  the  White  House 
and  President's  Park.  The  goal  is  to 
better  serve  the  presidency  and  the 
peop'le,  while  protecting  the  historic 
character  of  this  national  treasure.  The 
'CDP-DEIS  proposes  actions  to  meet 
needs  in  the  areas  of:  support  services 
for  the  home  and  office  of  the  president, 
visitor  use  and  services,  cultural  and 
natural  resource  protection, 
transportation,  site  character,  official 
functions  and  special  events.  The  CDP- 
DEIS  contains  the  description  and 
assessment  of  the  proposed  plan  and 
four  other  alternatives  considered, 
including  the  required  no-change 
alternative. 
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Impacts  are  analyzed  on  the  following 
topics:  cultural  resources,  natural 
resources,  home  and  office  of  the 
president,  the  visitor  experience,  special 
events,  transportation,  the 
socioeconomic  environment,  and  site 
management  and  operations. 

The  NPS  is  the  lead-planning  agency 
and  has  responsibility  for  developing 
the  plan  in  conjunction  with  other 
agencies.  Congressionally  chartered 
agencies  with  stewardship  or  oversight 
responsibilities  at  the  site  serve  on  an 
NPS-led  Executive  Committee.  Serving 
on  the  committee  are:  Executive  Office 
of  the  President,  Executive  Residence, 
White  House  Military  Office,-U.S. 
Department  of  the  Treasury,  U.S.  Secret 
Service,  General  Services 
Administration,  District  of  Columbia, 
Commission  of  Fine  Arts,  National 
Capital  Planning  Commission,  Advisory 
Council  on  Historic  Preservation  and 
until  1995  the  Pennsylvania  Avenue 
Development  Corporation. 

The  planning  process  to  develop  the 
Draft  Comprehensive  Design  Plan  for 
the  White  House  and  President's  Park 
began  in  1992  with  data  collection. 
Issue  identification  took  place  in  1993 
through  27  workshops  involving  some 
70  agencies  and  organizations.  Visitor 
opinions  were  obtained  through  surveys 
and  through  a  4-day  public  involvement 
exhibit  held  on  the  Ellipse  in  the  spring 
of  1993.  Desired  futures  were  developed 
in  workshops  during  the  fall  of  1993. 
Interpretative  themes  were  developed  in 
March  1994.  Working  group  meetings 
on  the  news  media  space  occurred 
between  March  1995  and  January  1996. 
Alternatives  were  released  for  public 
review  in  the  spring  of  1995. 

All  review  comments  received  on  the 
CDP-DEIS  will  become  part  of  the 
public  record. 

Terry  R.  Carlstrom. 

Regional  Director,  National  Capital  Region, 
National  Park  Service. 

[FR  Doc.  9a-32512  Filed  12-7-98;  8:45  am] 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  28,  1998. 

Pursuant  to  section  60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 


evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW..  NC400,  Washington.  DC 
20240.  Written  comments  should  be 
submitted  by  December  23.  1998. 
Carol  D.  ShuU. 
Keeper  of  the  National  Register. 

ARKANSAS 

Pulaski  County 

Democraf  Printing  &  Lithograph  Co.  Building 
114—122  E.  Second  St.  Little  Rock, 
67001547 

CONNECnCLTT 

Hartford  County 

West  End  Historic  District,  Roughly  along 
Park  Place,  Vine,  Forest,  Lincoln,  Liberty, 
Sunnyledge,  Hart,  Lexington,  Murray,  and 
Woodbine  Sts.,  New  Britain,  98001542 

IOWA 

Clinton  County 

Dierks,  Peter,  House,  lA  136.  5  mi.  W  of 
Clinton,  Clinton  vicinity,  98001543 

MISSOURI 

QUlaway  County 

Butler— Bell— Collier  House,  207  E.  Ninth 
St.,  Fulton.  98001545 

Johnson  County 

Masonic  Temple,  101-103  W.  Market  St.,  and 
301-303  N.  Holden  St.,  Warrensburg, 
98001544 

NEW  HAMPSHIRE 

Si/llivan  County 

Meriden  Town  Hall,  110  Main  St.,  Plainfield 
vicinity,  98001548 

NEW  YORK 

Broome  County 

Gates,  Cyrus,  Farmstead,  10-17  Old 
Nanticoke  Rd.,  Maine  vicinity,  98001549 

St.  Lawrence  County 

Methodist  Episcopal  Church  of  East  DeKalb, 
696  E.  DeKalb  Rd..  DeKalb,  98001550 

NORTH  CAROLINA 

Buncombe  County  i 

Rice — Cornell — Brown  House,  29  Rice 
Branch  Rd.,  Asheville,  98001546 

Forsyth  County 

Union  Station,  300  Martin  Luther  King,  Jr., 

Dr.,  Winston-Salem,  98001547 
[FR  Doc.  98-32513  Filed  12-7-98;  8:45  ami 

BILUNG  CODE  43ia-70-l> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

Emergency  Notice 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
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Room  101.  500  E  Street  SW., 

Washington.  DC  20436. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  November  25.  1998.  63 

FR  65222. 

DATE  OF  MEETING:  Monday.  December  7. 

1998. 

CHANGE  OF  TIME: 

Original  Time:  2:00  p.m. 

New  Time:  3:00  p.m. 
STATUS:  Open  to  the  public. 

Notice  is  hereby  given  that  a 
Commission  meeting  was  scheduled  for 
Monday.  December  7.  1998  at  2:00  p.m.. 
and  in  conformity  with  19  C.F.R. 
§  201.37(a)  and  (b).  and  as  required  by 
19  C.F.R.  §  201.35,  the  Commission  has 
determined  to  change  the  time  for  the 
meeting  to  December  7.  1998  at  3:00 
p.m. 

Commissioners  Bragg.  Miller. 
Crawford.  Hilhnan.  Koplan,  and  Askey 
determined  by  circulation  of  an  action 
jacket  that  Commission  business 
requires  the  change  in  time,  and 
affirmed  that  no  earlier  notice  of  the 
change  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 
CONTACT  PERSON  FOR  FURTHER 
information:  Donna  R.  Koehnke, 
Secretary,  (202)  205-2000. 

Issued:  December  4,  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-32661  Filed  12-4-98;  1:32  pm) 

BiLUNO  CODC  7020-02-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-88-36] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Consultation 
Agreements,  29  CFR  Part  1908 

ACTION:  NoUce. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


Hnancial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  requirement  contained  in  29 
CFR  Part  1908.  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
cleirity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  8.  1999. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office.  Docket 
No.  ICR-98-36.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  Room  N-2625. 
200  Constitution  Avenue.  NW. 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Yebesi.  Directorate  of  Federal- 
State  Operations,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3700, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210,  telephone: 
(202)  693-2213.  Copies  of  the 
referenced  information  collection 
request  £u^  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Francis  Yebesi  at  (202) 
693-2233,  or  Barbara  Bielaski  at  (202) 
693-1954. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

Section  7(c)(1)  of  the  Occupational 
Safety  and  Health  (OSH)  Act  authorizes 
the  Secretary  of  Labor  to,  "with  the 
consent  of  any  State  or  Political 
subdivision  thereof,  accept  and  use  the 
services  facilities,  and  personnel  of  any 
agency  of  such  state  or  subdivision  with 
reimbursement."  Section  21(c)  of  the 
Act  authorizes  the  Secretary  of  Labor  to 
"consult  with  and  advise  employers  and 
employees  .  .  .  as  to  effective  means  of 
preventing  occupational  illnesses  and 
injuries."  To  satisfy  the  intent  of  these 
and  other  sections  of  the  OSH  Act,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  codified  the 
terms  that  govern  cooperative 
agreements  between  OSHA  and  State 
governments  whereby  State  agencies 
provide  consultation  services  to  private 
employers  to  assist  them  in  complying 
with  the  requirements  of  the 
Occupational  Safety  and  Health  (OSH) 
Act.  The  terms  were  codified  as  the 
Consultation  Program  regulations  (29 
CFR  part  1908). 

The  consultation  regulations  specify 
services  to  be  provided  and  practices 
and  procedures  to  be  followed  by  the 
state  consultation  programs.  Information 
collection  requirements  set  forth  in  the 
consultation  regulations  are  in  two 
categories:  "State  Responsibilities"  and 
"Employer  Responsibilities."  Five 
regulatory  provisions  require 
information  collection  activities  by  the 
State.  The  Federal  government  provides 
90  percent  of  funds  for  consultation 
services  under  the  terms  of  the 
cooperative  agreement.  Three 
requirements  apply  to  employers  and 
specify  conditions  which  the  employer 
must  meet  before  receiving  consultation 
services. 

The  Compliance  Assistant 
Authorization  Act  of  1998  (H.R.  2864), 
which  amends  section  21  of  the  OSH 
Act  of  1970  by  adding  a  new  paragraph 
(d),  authorizes  the  Secretary  of  Labor  to 
enter  into  agreements  with  States  to 
provide  consultation  services,  and  to 
establish  rules  under  which  employers 
may  qualify  for  inspection  exemption. 
OSHA  plans  to  propose  changes  to  29 
CFR  part  1908  to  achieve  the  intent  of 
H.R.  2864.  Program  modification 
resulting  from  H.R.  2864  (as 
implemented  through  changes  to  29 
CFR  part  1908)  entail  additional 
collection  requirements. 

n.  Current  Actions 

This  notice  requests  a  reinstatement 
of  the  Office  of  Management  emd  Budget 
(OMB)  approval  of  the  Consuhation 
Agreements  (formerly  OMB  Number 
1218-0110). 
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Type  of  Review:  Reinstatement. 
Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Consultation  Agreements. 
I     OMB  Number:  1 2 1 8-ONEW  (formerly 
[1218-0110). 

'  I     Agency  Number:  Docket  Number  ICR- 
98-36. 

Affected  Public:  State  government 
designees  and/or  employers  who  use 
State  consultation  services. 
Frequency:  On  occasion. 
Average  Time  Per  Response: 
State  Government  designees: 
40  hours  to  prepare  cooperative 

agreement. 
17.5  hours  to  prepare  files  for  review. 
30  minutes  to  report  failure  to  correct 

hazards. 
5  minutes  to  prepare  list  of  serious 
hazards  and  correction  due  dates. 
'  Employers  using  consultation  service: 
10  minutes  to  verify  correction  of 

hazards. 
5  minutes  to  post  list  of  serious 

hazards  and  correction  due  dates. 
5  minutes  to  inform  Compliance 
t        Safety  and  Health  Officer  (CSHO)  of 
consultation  visit  in  progress. 
3  minutes  to  post  notice  of 
participation  in  the  Safety  and 
Health  Achievement  Recognition 
Program  (SHARP). 

Estimated  Total  Burden  hours: 
11,935. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington,  D.C.,  this  1st  day  of 
iDecember  1998. 

Charles  N.  Jefifress, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  98-32535  Filed  12-7-98;  8:45  am) 

BLUNG  CODE  45ia-M-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Doclcet  No.  RM  98-6] 

Cable  Compulsory  License:  Specialty 
Station  List 

AGENCY:  Cc^yright  Office,  Library  of 
Congress. 

action:  Notice  of  final  specialty  station 
list. 

summary:  The  Copyright  Office  is 
publishing  a  final  list  of  stations  Usted 
in  affidavits  sent  to  the  Copyright  Office 
in  which  the  owner  or  Ucensee  of  the 
station  attests  that  the  station  qualifies 
as  a  specialty  station  in  accordance  with 
the  Federal  Communications 
Commission's  (FCC)  definition  of 
specialty  station  in  effect  on  Jxme  24, 


1981.  The  list  shall  be  used  to  verify  the 
specialty  station  status  of  those  stations 
identified  as  such  by  cable  systems  on 
their  semi-annual  statements  of  account. 
EFFECTIVE  DATE:  January  1,  1999. 
FURTHER  information:  David  O.  Carson, 
General  Counsel,  or  Tanya  M.  Sandros, 
Attorney  Advisor,  Copyright  GC/I&R, 
P.O.  Box  70400,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone 
(202)  707-8380  or  Telefax  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  Under  the 
cable  compulsory  license,  section  111  of 
title  17,  United  States  Code,  a  cable 
operator  may  carry  the  signal  of  a 
television  station  classified  as  a 
specialty  station  at  the  base  rate  rather 
than  at  the  higher  3.75%  rate  that  is 
incurred  for  the  carriage  of  a  non- 
permitted  signal.  37  CFR  256.2(c). 
Specialty  station  status  is  determined  by 
reference  to  the  former  regulations  of 
the  Federal  Communications 
Commission  (FCC)  which  defined  a 
specialty  station  as  "a  commercial 
television  broadcast  station  that 
generally  carries  foreign- language, 
rehgious,  and/or  automated 
programming  in  one-third  of  the  hours 
of  an  average  broadcast  week  and  one- 
third  of  the  weekly  prime-time  hours." 
47  CFR  76.5(kk)  (1981).  The  FCC  no 
longer  determines  whether  a  station 
quahfies  as  a  specialty  station;  however, 
the  Copyright  Office  updates  the  list 
periodically,  because  the  list  remains 
relevant  to  the  cable  compulsory  Ucense 
scheme. 

The  Copyright  Office  pubUshed  its 
first  specialty  station  fist  in  1990  under 
a  procedure  which  allowed  the  owner  of 
the  station  to  file  an  affidavit  with  the 
Office  attesting  to  the  fact  that  the 
station's  programming  comports  vdih 
the  1981  FCC  definition,  and  hence, 
qualifies  it  as  a  specialty  station.  55  FR 
40021  (October  1,  1990).  The  Office 
agreed  at  that  time  to  update  the  Ust 
approximately  every  three  years. 

Accordingly,  on  August  4,  1998,  the 
Copyright  Office  published  a  notice 
asking  the  owner,  or  a  valid  agent  of  the 
owner,  to  file  a  sworn  affidavit  with  the 
Copyright  Office  stating  that  the 
station's  programming  satisfies  the 
FCC's  former  requirements  for  specialty 
station  status.  63  FR  41599  (August  4, 
1998). 

On  October  23,  1998,  the  Office 
published  a  notice  listing  the  forty-nine 
broadcast  stations  for  which  the  owner 
or  licensee  of  the  station  had  filed  the 
requested  affidavit.  63  FR  56948 
(October  23,  1998).  hi  the  noUce,  the 
Office  also  requested  that  any  party 
objecting  to  any  claim  to  specialty 
station  status  submit  comments  to  the 


Office  stating  his  or  her  objections.  No 
comments  or  objections  were  filed  with 
the  Office. 

"Since  the  pubUcation  of  the  initial 
hst,  the  Office  has  received  ten 
additional  affidavits,  attesting  to  the 
specialty  station  status  of  the  identified 
stations.  Because  these  stations  were  not 
Usted  in  the  earlier  pubUshed  list,  these 
stations  have  been  identified  with  an 
aslerisk  (*)  in  the  final  hst.  Any 
interested  party  may  file  an  objection  to 
a  newly  Hsted  station  or  to  any  other 
late-filed  affidavit,  and  the  objection 
shall  be  filed  together  with  the 
corresponding  affidavit.  All  affidavits 
and  related  comments  or  objections 
shall  be  kept  on  file  in  the  Licensing 
Division  of  the  Copyright  Office. 

The  final  list  of  specialty  stations, 
published  herein,  shall  be  effective 
January  1, 1999,  for  the  accounting 
period  1999/1  and  thereafter.  Copyright 
Office  licensing  examiners  shall  refer  to 
the  final  annotated  list  in  examining  a 
statement  of  account  where  a  cable 
system  operator  claims  specialty  station 
st^us  for  a  particular  station.  If  a  cable 
system  operator  claims  specialty  station 
status  for  a  station  not  on  the  published 
final  hst,  the  examiner  determines 
whether  the  owner  of  the  station  has 
filed  an  affidavit  since  pubUcation  of 
the  Ust. 

List  of  Specialty  Stations:  Call  Letters 
and  Cities  of  License 

CBAFT    Moncton,  New  Bnmswick, 

Canada 
CPJT    Montreal,  Quebec,  Canada 
CBKFT    Regina,  Saskatchewan,  Canada 
CBOFT    Ottawa,  Ontario,  Canada 
CBUFT    Vancouver,  British  Columbia, 

Canada 
CBVT    Quebec  City,  Quebec,  Canada 
CBWFT    Wiimipeg,  Manitoba,  Canada 
CBXFT    Edmonton,  Alberta,  Canada 
CFCM-TV    Quebec,  Quebec,  Canada 
CFER-TV    Rimouski,  Quebec,  Canada 
CFTM-TV    Montreal,  Quebec,  Canada 
CHEM-TV    Trois-Rivieres,  Quebec, 

Canada 
CHLT-TV    Sherbrooke.  Quebec. 

Canada 
CJPM-TV    Chicoutimi,  Quebec,  Canada 
CKSH-TV    Sherbrooke.  Quebec, 

Canada 
K30CE    Austin,  TX 
K48AM    Albuquerque,  NM 
K52AO    Tucson.  AZ 
KABE-LP    Bakersfield.  CA 
KCHF    Santa  Fe,  NM 
KDRX-LP    Phoenix,  AZ 
KDTV-LP    Santa  Rosa,  CA 
KDTV  (TV)     San  Francisco,  CA 
KFTV(TV)    Hanford,CA 
KLUZ-TV    Albuquerque,  NM 
KMEX-TV    Los  Angeles,  CA 
KSTS*     San  Jose.  CA 
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KTMD*     Galveston,  TX 
KTSF  (TV)     San  Francisco,  CA 
KTVW-TV    Phoenix,  AZ 
KUVN-LP    Fort  Worth,  TX 
KUVNCTV)    Garland,  TX 
KUVS  (TV)    Modesto,  CA 
KVDA*     San  Antonio,  TX 
KVEA  (TV)*     Corona,  CA 
KWEX-TV    San  Antonio.  TX 
KWHY-TV    Los  Angeles,  CA 
KXLN-TV    Rosenberg,  TX 
W47AD    Hartford,  CT 
W50BF-TV    Sharon  (Mercer  County), 

PA 
W63BF    Aguadilla,  Puerto  Rico 
WAQP-TV    Saginaw.  MI 
WDMR-LP*     Springfield,  MA 
WGBO-TV    Joliet,  IL 
WINM-TV    Angola,  IN 
WKAQ*     San  Juan,  Puerto  Rico 
WKBS-TV    Johnstown/Altoona,  PA 
WLTV(TV)    Miami,  FL 
WLXI-TV    Greensboro,  NC 
WNYB-TV    Jamestown.  NY 
WNJU*     Linden,  NJ 
WPCB-TV    Greensburg/Pittsburgh,  PA 
WRDM-LP*     Hartford,  Connecticut 
WSCV*     Fort  Uuderdale,  FL 
WSNS-TV*     Chicago,  IL 
WTCT-TV     Marion  IL 
WTLJ-TV     Muskegon,  MI 
WXTV-LP    Philadelphia,  PA 
WXTV  (TV)    Paterson,  NJ 

Dated:  December  2,  1998. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  98-32536  Filed  12-7-98;  8:45  am] 

BtLUNQ  COOC  1410-31-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Transfer  of 
Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 

SUMMARY:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  except  for  publication  of  a 
notice  in  the  Federal  Register.  NARA 
publishes  a  notice  of  the  records  newly 
transferred  to  the  National  Archives  of 
the  United  States  which  were 
maintained  by  the  originating  agency  as 
a  system  of  records  subject  to  the 
Privacy  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Michael  Kurtz,  Assistant  Archivist  for 
Records  Services,  Washington,  DC,  on 
(301)  713-7000. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  (1)(1)(3)  of  the 
Privacy  Act,  archival  records  transferred 
from  executive  branch  agencies  to  the 
National  Archives  of  the  United  States 
are  not  subject  to  the  provisions  of  the 
Act  relating  to  access,  disclosure,  and 
amendment.  The  Privacy  Act  does 
require  that  a  notice  appear  in  the 
Federal  Register  when  executive  branch 
systems  of  records  retrievable  by 
personal  identifiers  are  transferred  to 
the  National  Archives  of  the  United 
States.  After  transfer  of  records 
retrievable  by  personal  identifiers  to  the 
National  Archives  of  the  United  States, 
NARA  does  not  maintain  these  records 
as  a  separate  system  of  records.  NARA 
will  attempt  to  locate  specific  records 
about  an  individual  in  any  system  of 
records  described  in  a  Privacy  Act 
Notice  as  being  part  of  the  National 
Archives  of  the  United  States. 
Furthermore,  records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit,  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series. 

In  this  notice,  each  system  is 
identified  by  the  system  name  used  by 
the  executive  branch  agency  that 
accumulated  the  records.  That  system 
name  is  followed  by  information  in 
parentheses  about  the  National  Archives 
Record  Group  to  which  records  in  the 
system  have  been  allocated.  In  the 
section  of  the  notice  covering  categories 
of  records  in  the  system,  the  specific 
segment  of  the  system  transferred  to  the 
National  Archives  of  the  United  States 
is  identified  by  the  accession  number 
assigned  to  the  system  segment  when  it 
was  transferred  to  the  National  Archives 
and  the  series  title  associated  with  the 
system  in  the  National  Archives. 

The  following  systems  of  records,  or 
parts  thereof,  retrievable  by  personal 
identifiers  have  been  transferred  to  the 
National  Archives  since  the  last  notice 
pubhshed  at  61  FR  36573,  (July  11, 
1996): 

1.  System  name:  General  Personnel 
Records,  OPM/GOVT-1  (part  of 
National  Archives  Record  Group  478, 
Records  of  the  Office  of  Personnel 
Management). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 


Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former 
Federal  employees  as  defined  in  5 
U.S.C.  2105. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  records 
contained  in  the  Central  Personnel  Data 
File  (CPDF),  a  definitive  list  of  personal 
and  employment  related  information  on 
Federal  employees,  1985.  (NARA 
Accession  NN3-478-096-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  fi-om  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  various 
combinations  of  name,  birth  date,  social 
security  numbers,  or  identification 
number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 


aging  proce; 
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Records  are 


2.  System  name:  Clinical  Research: 
Records  of  subjects  in  Intramural 
Research,  Epidemiology,  Demography 
and  Biometry  Studies  on  Aging,  HHS/ 
NIH/NIA,  09-25-0142  (part  of  National 
Archives  Record  Group  443,  Records  of 
the  National  Institutes  of  Health). 
'     System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  whose 
physical,  genetic,  social,  psychological, 
cultural,  economic,  environmental, 
behavioral,  pharmacological,  or 
nutritional  conditions  or  habits  are 
Studied  in  relationship  to  the  normal 
aging  process  and/or  diseases  and  other 
normal  or  abnormal  physical  or 
psychological  conditions  of  the  aged; 
and  normal  volunteers  who  are 
participants  in  such  studies. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
Covered  by  this  notice  include 
Established  Populations  for 
Epidemiologic  Studies  of  the  Elderly 
(EPESE),  Part  III.  follow-ups  I  through 
'VI;  and  basehne  mortality,  1982-1990. 
OMARA  Accession  NN3-443-096-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
hy  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
3  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
ttiay  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
'retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by 
personal  identifiers  such  as  name,  code 
number  and/ or  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 


to  the  restrictions  set  forth  in  36  CFR 
part  256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  eimount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

3.  System  name:  Personnel  Files, 
TVA-2  (part  of  National  Archives 
Record  Group  142,  Records  of  the 
Tennessee  Valley  Authority). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former  TVA 
employees  and  applicants  for 
employment. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Human 
Resources  Information  System  (HRS) — 
formerly  Employee  Information 
System{EIS);  HRS94/95R,  unaltered 
copy  to  be  restricted  for  72  years;  and 
HRS94/95S,  public  use  version,  1994- 
1995.  (NARA  Accession  NN3-142-097- 
001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  indexed 
name  and  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services — 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001 . 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 


records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
previded  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

4.  System  name:  Central  Criminal 
Division  Index  File  and  Associated 
Records,  JUSTICE/CRM-001  (part  of 
National  Archives  Record  Group  60, 
General  Records  of  the  Department  of 
Justice). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  persons  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  the  Criminal  Division  and 
correspondents  on  subjects  directed  or 
referred  to  the  Criminal  Division. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  class  67- 
102,  bail  bonds  and  forfeitures,  policies 
anS  procedures.  1926-1966  (NARA 
Accession  NN3-060-098-008);  146-13- 
7-2-0  WWII,  Alien  enemy,  resettlement 
of  Japanese  Americans.  1941-1944 
(NARA  Accession  NN3-06O-O98-O09): 
and  general  name  index  cards  arranged 
alphabetically,  1930-1979  (NARA 
Accession  NN3-060-096-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  ihe  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by 
individual  name. 
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c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services — 
Washington.  DC  (NW).  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consulted  at  NARA  research  facilities 
hsted  in  36  CFR  part  1253. 

5.  System  name:  Personality  Index  to 
the  Central  Foreign  Policy  Records, 
STATE-29  (part  of  National  Archives 
Record  Group  59.  Records  of  the 
Department  of  State). 

System  location:  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  are 
involved  in  the  establishment, 
discussion,  or  definition  of  foreign 
policy;  individuals  who  utilize  the 
services  of  the  Department  of  State. 

Categories  of  records  in  the  system: 
Records  in  the  NARA  covered  by  this 
notice  include  indexes  to  central  foreign 
policy  files.  1967-1973.  (NARA 
Accession  NN3-059-097-001,  and 
NN3-059-097-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  NARA  of  the 
United  States  are  exempt  from  the 
Privacy  Act  of  1974  except  for  the 
pubhc  notice  required  by  5  U.S.C.  552a 
(1)(1)(3).  Further  information  about  uses 
and  restrictions  may  be  found  in  36  CFR 
part  1256  and  in  the  Appendix 
following  this  notice. 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Retrieved  by 
individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington.  DC  (NW).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  tiie  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

6.  System  name:  Office  of  the 
Inspector  General  Record  Index, 
JUSTICE/OIG-001  (part  of  National 
Archives  Record  Group  60.  General 
Records  of  the  Department  of  Justice). 

System  location:  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  or  entities 
who  are  or  have  been  the  subject  of 
inquiries  or  investigations  conducted  by 
the  OIG  including  current  and  former 
employees.  Individuals  who  are 
witnesses,  complainants,  confidential, 
or  nonconfidential  informants,  and 
parties  who  have  been  identified  by  the 
OIG  as  potential  subjects  of  or  parties  to 
an  investigation  under  the  jurisdiction 
of  the  OIG. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Inspector 
General  case  file — Good  Old  Boy 
Roundup,  1980-1996.  (NARA  Accession 
NN3-060-098-001); 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Retrieved  by 
individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services. 
Washington,  DC  (NW).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request.  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

7.  System  name:  General  Files  System 
of  the  Office  of  the  Attorney  General. 
JUSTICE/OIG-001  (part  of  National 
Archives  Record  Group  60.  General 
Records  of  the  Department  of  Justice). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  relate 
to  official  federal  investigations,  policy 
decisions,  and  administrative  matters  of 
such  significance  that  the  Attorney 
General  maintains  information  indexed 


system  manj 
Records  a 


Federal  Register /Vol.  63,  No.  235 /Tuesday,  December  8,' 1998  /  Notices 


67707 


Records  are 


cuments. 


to  the  name  of  that  individual 
including,  but  not  limited  to,  subjects  of 
litigation,  targets  of  investigations, 
members  and  staff  members  of  Congress, 
upper-echelon  Government  officials, 
and  individuals  of.national  prominence 
or  notoriety. 

:    Categories  of  records  in  the  system: 
[Records  in  the  National  Archives 
covered  by  this  notice  include 
invitations  maintained  for  Attorney 
General  John  N.  Mitchell,  1969  (NARA 
Accession  NN3-O6O-O98-O05);  and 
records  of  Attorney  General  Edward 
Levi,  and  Counsellor  to  the  Attorney 
General  Douglas  Marvin,  1974-1977 
(NARA  Accession  NN3-060-098-007). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a{l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  subject 
title  and  individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 


consulted  at  NARA  research  facihties 
listed  in  36  CFR  part  1253. 

8.  System  name:  Freedom  of 
Information/Privacy  Acts  File,  JUSTICE/ 
CIV-005  (part  of  National  Archives 
Record  Group  60,  General  Records  of 
the  Department  of  Justice). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  request 
disclosure  of  Civil  Division  records 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA). 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Civil 
Division  litigation  case  files  related  to 
the  assassination  of  President  John  F. 
Kennedy,  1981-1996.  (NARA  Accession 
NN3-060-098-013.) 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  the  date 
of  final  response. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 


the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
Usted  in  36  CFR  part  1253. 

9.  System  name:  The  Immigration  and 
Naturalization  Service  Index  System, 
JUSTICE/INS-001  (part  of  National 
Archives  Record  Group  85,  Records  of 
the  Immigration  and  Naturalization 
Service). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  covered  by 
provisions  of  the  immigration  and 
nationality  laws  of  the  United  States; 
individuals  who  have  arrived  or 
departed  by  aircraft  or  vessel  at  a  United 
States  port;  or  aliens  lawfully  admitted 
for  permanent  residence,  commuters 
and  other  authorized  frequent  border 
crossings,  and  nonimmigrant  persons 
other  than  transients. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
microfilm  masters  of  passenger  and 
crew  arrivals  (approximately  44,200 
reels)  and  related  binders  cataloguing 
ship  arrival  information,  1897-1982 
(NARA  Accession  NN3-085-096-001); 
and  Statistical/Reporting  Systems: 
deportations,  exclusions,  required 
departures,  lawful  immigrants  and 
naturalizations,  FY  1993  (restricted)  and 
legalization  applicants  data,  collected 
on  the  1700  and  1687  applications  data 
forms,  FY  1992  (public  use);  and 
dogumentation  for  deportations, 
required  departures,  and  legalizations, 
FY  1992  (NARA  Accession  NN3-085- 
096-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Generally,  records 
are  indexed  and  retrievable  by  name 
and/or  "A"  or  "C"  file  number. 
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c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NVV),  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

10.  System  name:  The  Immigration 
and  Naturalization  Service  (INS)  Alien 
File  (A-File)  and  Central  Index  System 
(CIS),  JUSTICE/INS-OOIA  (part  of 
National  Archives  Record  Group  85, 
Records  of  the  Immigration  and 
Naturalization  Service). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001;  and 
National  Archives  and  Records 
Administration-Northeast  Region 
(Boston),  380  Trapelo  Road.  Waltham. 
MA  02154. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  covered  by 
provisions  of  the  Immigration  and 
Nationality  Act  of  the  United  States. 
Individuals  who  are  under 
investigation,  were  investigated  in  the 
past,  or  who  are  suspected  of  violating 
the  criminal  or  civil  provisions  of 
treaties,  statutes,  executive  orders,  and 
presidential  proclamations  administered 
by  INS,  and  witnesses  and  informants 
having  knowledge  of  such  violations. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  (in 
College  Park,  MD)  Statistical/Reporting 
System:  deportations,  exclusions, 
required  departures,  lawful  immigrants 
and  naturalizations,  FY  1993  (restricted) 
and  legalization  applications  data, 
collected  on  the  1700  and  1687 


applications  data  forms,  FY  1992 
(public  use);  and  documentation  for 
deportations,  required  departures,  and 
legalizations,  FY  1992  (NARA 
Accession  NN3-085-096-002).  Also,  (in 
Waltham)  Chinese  Exclusion  Case  Files, 
1911-1955  (NARA  Accession  lNS-085- 
095-001);  and  Montreal  Chinese  Case 
Files,  1900-1952  (NARA  Accession 
lNS-085-096-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers;  and  electronic 
database  stored  on  magnetic  tape. 

b.  Retrievability:  Generally,  records 
are  indexed  and  retrievable  by  name 
and/or  "A"  or  "C"  file  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW)  (for  records  at 
College  Park)  and  the  Assistant 
Archivist  for  Regional  Records  Services 
(NR)  (for  records  in  Waltham),  8601 
Adelphi  Road,  College  Park.  MD  20740- 
6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
appropriate  system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 


consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

11.  System  name:  Current  Research 
Information  System  (CRIS),  USDA/ 
CSRS-1  (part  of  National  Archives 
Record  Group  164,  Records  of  the 
Cooperative  State  Research  Service). 

System  location:  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  scientists  listed  on 
research  projects  entered  into  the  CRIS. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  the 
Current  Research  Information  (CRIS) 
database.  1996.  (NARA  Accession  NN3- 
164-097-002.) 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  name  of 
project  leader  or  co-investigator. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
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Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

12.  System  name:  Personnel  Security 
Clearance  Information  Files,  A0380-67 
DAMI  (part  of  National  Archives  Record 
Group  319,  Records  of  the  Army  Staff). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD,  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  any  individual,  civilian 
or  military,  affiliated  with  the  U.S. 
Army  by  assignment,  employment, 
contractual  relationship,  or  as  the  result 
of  an  interservice  support  agreement  on 
whom  a  personnel  security  clearance 
determination  has  been  completed,  is  in 
process,  or  may  be  pending. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  DOD 
affiliated  personnel  and  incident 
investigations,  1965.  (NARA  Accession 
NN  3-319-098-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  individual's  siuname 
or  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services, 
Washington,  EX:  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  udll  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
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Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  vdll  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

13.  System  name: 
Counterintelligence/Security  Files, 
A0381-20b  DAMI  (part  of  National 
Archives  Record  Group  319,  Records  of 
the  Army  Staff). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  military  and  civilian 
personnel  associated  with  the  U.S. 
Army;  and  industrial  or  contractor 
personnel  working  in  private  industry 
which  have  contracts  involving 
classified  Department  of  Defense  (DOD) 
information. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  DOD 
affiliated  personnel  and  incident 
investigations,  1965.  (NARA  Accession 
NN3-319-098-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievabihty:  Retrieved  by  name, 
aliases,  or  title  in  combination  with 
social  security  number  or  regular 
dossier  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  fi-om  or  about  these 


records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
corTsulted  at  NARA  research  facilities 
fisted  in  36  CFR  part  1253. 

14.  System  name:  Correspondence 
Files  and  Correspondence  Control 
Files— Treasury/IRS  00.001  (part  of 
National  Archives  Record  Group  58, 
Records  of  the  Internal  Revenue 
Service). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD,  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  initiators  of  the 
correspondence,  persons  upon  whose 
behalf  the  correspondence  was  initiated, 
and  subjects  of  the  correspondence. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  plan, 
response,  and  general  correspondence, 
1950-1965  (NARA  Accession  NN3- 
058-098-001);  and  strategic  planning 
documentation,  1961-1982  (NARA 
Accession  NN3-058-098-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  fi-om  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 
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System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington.  DC  (NW),  8601  Adelphi 
Road,  College  Park.  MD,  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

15.  System  name:  Systems  of  Records 
Notice  by  the  Office  of  Personnel 
Management  and  Applicable  to  the 
Panama  Canal  Commission,  PCC/PR-8 
(part  of  National  Archives  Record  Group 
185,  Records  of  the  Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former 
employees  of  the  Panama  Canal 
Commission 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Panama 
Canal  Commission  Employee  folders, 
1903-1920.  (NARA  Accession  NN3- 
185-097-005). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  55Za  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name  or  by  an 
identification  number. 


c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  hidividuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

16.  System  name:  General  Files  of  the 
Panama  Canal  Commission,  PCC/ 
AMRM-1  (part  of  National  Archives 
Record  Group  185,  Records  of  the 
Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  are  the 
subject  of  correspondence  or  who 
correspond  with  the  Office  of  the 
Administrator  and  staff  offices  on  a 
variety  of  subjects  related  to  the 
operation,  maintenance,  and  protection 
of  the  Panama  Canal. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
declassified  general  correspondence 
accumulated  in  the  former  Internal 
Security  Office,  1945-1979.  (NARA 
Accession  NN3-185-097-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 


may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  subject,  or  by  name 
only. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001 . 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  for  in  36  CFR  part 
1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

17.  System  name:  Records  of  births, 
deaths,  and  marriages  that  occurred  in 
the  former  Canal  Zone,  PCC/AMRM-7 
(part  of  National  Archives  Record  Group 
185,  Records  of  the  Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  were 
bom  and  their  parents,  individuals  who 
died,  individuals  who  were  married, 
parents  who  experienced  fetal  deaths,  in 
the  former  Canal  Zone,  and/or  in  a  U.S. 
Government  hospital  in  the  Republic  of 
Panama,  from  1904  to  September  30, 
1979. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Yellow 
Fever  control  record,  1949-1951. 
(NARA  Accession  Nimiber  NN3-185-    - 
098-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
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and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  name, 
date  of  birth,  death,  or  marriage,  and 
number  of  certificate. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW).  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  &e  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA.  research  facilities 
listed  in  36  CFR  part  1253. 

18.  System  name:  Injury 
Compensation  Payroll  Records,  PCC/ 
FMAP-3  (part  of  National  Archives 
Record  Group  185,  Records  of  the 
Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  beneficiaries  under  the 
Federal  Employees  Compensation  Act. 
■Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  "Personal 
Injury  Registry  Books",  1905-1922. 
(NARA  Accession  NN3-185-098-004). 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by 
identification  number  and  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  wall  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

19.  System  name:  Health,  Medical, 
Dental,  and  Veterinary  Records  Systems, 
PCC-CZG/HL-1  (part  of  National 
Archives  Record  Group  185,  Records  of 
the  Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  employees  of  the  Canal 
agencies;  individuals  in  the  service  of 
and  sponsored  by  a  U.S.  Government 
agency  (U.S.  Armed  Forces,  State 
Department,  Veterans  Administration, 
U.S.  Public  Health  Service,  Federal 


Aviation  Administration,  Federal 
Highway  Administration,  and 
Smithsonian  Institute). 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  New 
York  Office  personal  injury  and  medical 
administrative  files,  1920-1964.  (NARA 
Accession  NN3-185-098-006). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington.  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
Mo?B  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
liste'd  in  36  CFR  part  1253. 

20.  System  name:  Injury  Claims 
(FECA)  Files,  PCC/PRCL-1  (part  of 
National  Archives  Record  Group  185, 
Records  of  the  Panama  Canal). 

System  location:  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
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Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  employees  or  former 
employees  making  or  filing  claims 
against  the  former  canal  agencies  and 
commissions. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  New 
York  Office  personal  injury  and  medical 
administrative  files,  1920-1964.  (NARA 
Accession  NN3-185-O98-006). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved 
alphabetically  by  name  of  claimant. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

21.  System  name:  Directorate  of 
Operations  Records  System,  CIA^9 
(part  of  National  Archives  Record  Group 


226,  Records  of  the  Office  of  Strategic 
Services). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  are  of 
foreign  intelligence  or  foreign 
counterintelligence  interest  to  the  CIA. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
miscellaneous  field  files  of  the  Office  of 
Strategic  Services  (OSS),  1929-1947. 
(NARA  Accession  Numbers  NN3-226- 
097-001,  NN3-226-097-002,  and  NN3- 
226-097-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1){3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Retrieved  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 


consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

22.  System  name:  Coal  and  Metal  and 
Nonmetal  Mine  Accident  and  Injury, 
DOL/MSHA-1  (part  of  National 
Archives  Record  Group  433,  Records  of 
the  Mine  Safety  and  Health 
Administration). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individual  workers  in 
the  coal  and  metal  and  nonmetal  mining 
industries. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  accident/ 
employment,  accident/injury,  and 
statistical  data  tapes,  1972-1977. 
(NARA  Accession  NN3-433-096-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Retrieved  by  mine 
identification  number  and  date  of 
accident  and  injury  occurrence  or 
illness  diagnosis. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  NARA  personnel. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Records  Services- 
Washington,  DC  (NW),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  NARA  will  attempt  to  locate 
specific  records  about  individuals  and 
will  make  the  records  available  subject 
to  the  restrictions  set  forth  in  36  CFR 
part  1256.  Enough  information  must  be 
provided  to  permit  NARA  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
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More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  NARA  research  facilities 
listed  in  36  CFR  part  1253. 

Appendix — General  Statement  About 
Uses  and  Restrictions 

A  record  from  an  accessioned  system 
of  records  may  be  made  available  to  any 
person  who  has  applied  for  and 
received  a  researcher  identification 
card.  No  special  qualifications  are 
required  in  order  to  use  the  records  of 
the  National  Archives.  Rule  governing 
the  use  of  records  and  procedures  for 
applying  for  research  cards  are  found  in 
36  CFR  part  1254.  However,  the  use  of 
some  of  the  records  is  subject  to 
restrictions  imposed  by  statute  or 
Executive  order,  or  by  the  restrictions 
speciBed  in  writing  in  accordance  with 
44  U.S.C.  2108  by  the  transferring 
agency.  Restrictions  currently  in  effect 
on  access  to  particular  records  that  have 
been  specified  by  the  transferring 
agency  are  known  as  "specific 
restrictions."  Restrictions  on  access  that 
may  apply  to  more  than  one  record 
group  are  termed  "general  restrictions." 
They  are  applicable  to  the  kinds  of 
information  or  classes  of  accessioned 
records  designated  regardless  of  the 
record  group  to  which  they  have  been 
allocated  or  the  specific  system  of 
records  in  which  they  are  contained. 
The  restrictions  are  published  in  the 
"Guide  to  the  National  Archives  of  the 
United  States"  and  supplemented  by 
restriction  statements  approved  by  the 
Archivist  of  the  United  States  and  set 
forth  in  36  CFR  part  1256. 

Dated:  December  3,  1998. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Records  Services — 
Washington,  DC. 
[FR  Doc.  98-32521  Filed  12-7-98;  8:45  am) 

BILUNG  CODE  751 5-01 -P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
December  15,  1998. 

PLACE:  NTSB  Board  Room.  5th  Floor, 

490  L'Enfant  Plaza,  S.W.,  Washington, 

D.C.  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  7093— Brief 

of  Accident-BK-117-B2  helicopter 


crash,  N909CP,  New  York  City,  April 
15,  1997;  and  Safety  Recommendation 
to  the  Federal  Aviation  Administration 
about  Blind  Rivets. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT: 
Rhonda  Underwood.  (202)  314-6065. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  98-32662  Filed  12-4-98;  1:45  pm| 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requirement  To  Be  Submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  52,  "Early  Site 
Permits;  Standard  Design  Certifications; 
and  Combined  Licenses  for  Nuclear 
Power  Plants". 

2.  Current  OMB  approval  number: 
3150-0151. 

3.  How  often  the  collection  is 
required:  On  occasion  and  every  10  to 
20  years  for  applications  for  renewal. 

4.  Who  is  required  or  asked  to  report: 
Designers  of  commercial  nuclear  power 
plants,  electric  power  utilities,  and  any 
person  eligible  under  the  Atomic  Energy 
Act  to  apply  for  a  construction  permit 
for  a  nuclear  power  plant. 

5.  The  number  of  annual  respondents: 
No  applications  expected  during  the 
next  three  years. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  0. 

7.  Abstract:  10  CFR  Part  52  establishes 
requirements  for  the  granting  of  early 
site  permits,  certifications  of  standard 
nuclear  power  plant  designs,  and 
licenses  which  combine  in  a  single 
license  a  construction  permit  and  an 
operating  license  with  conditions 
(combined  licenses).  Part  52  also 


establishes  requirements  for  renewal  of 
these  permits,  certifications,  and 
licenses;  amendments  to  them; 
exemptions  from  certifications;  and 
variances  from  early  site  permits. 

NRC  uses  the  information  collected  to 
assess  the  adequacy  and  suitability  of  an 
applicant's  site,  plant  design, 
construction,  training  and  experience, 
and  plans  and  procedures  for  the 
protection  of  public  health  and  safety. 
The  NRC  review  of  such  information 
and  the  findings  derived  from  that 
information  form  the  basis  of  NRC 
decisions  and  actions  concerning  the 
issuance,  modification,  or  revocation  of 
site  permits,  design  certifications,  and 
combined  licenses  for  nuclear  power 
plants. 

Submit,  by  February  8,  1999, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBUC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  98-32504  Filed  12-7-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-9027-MLA,  ASLBP  No.  99- 
757-01-MLA] 

Cabot  Performance  Materials; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.1207  of  the 
Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

Cabot  Performance  Materials 

(Request  for  Materials  License 
Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  Subpart 
L  of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  request  for 
hearing  submitted  by  the 
Redevelopment  Authority  of  the  City  of 
Reading  and  the  City  of  Reading, 
Pennsylvania  in  response  to  a  license 
amendment  request  by  Cabot 
Performance  Materials  (Cabot).  The 
proposed  amendment  would  allow 
decommissioning  of  Cabot's 
contaminated  sites  located  in  Reading 
and  Revere,  Pennsylvania.  A  notice  of 
the  proposed  amendment  was  published 
in  the  Federal  Register  at  63  Fed.  Reg. 
57715  (October  28,  1998). 

The  Presiding  Officer  designated  for 
this  proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Pursuant  to  the 
provisions  of  10  CFR  2.722. 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence  documents  and 
other  materials  shall  be  filed  with  Judge 
Bloch  and  Judge  Cole  in  accordance 
with  10  CFR  2.701.  Their  addresses  are: 
Administrative  Judge  Peter  B.  Bloch, 

Presiding  Officer,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 


Dr.  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 

Issued  at  Rocicville,  Maryland,  this  2nd  day 
of  December  1 998. 

B.  Paul  CoHer,  Jr., 

Chief  Administrative  fudge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  98-32500  Filed  12-7-98;  8:45  am] 
BILUNG  COO€  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Illinois  Power 
Company  (the  licensee)  to  withdraw  its 
December  14,  1995,  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-62  for  the 
Clinton  Power  Station,  located  in 
DeWitt  County,  Illinois. 

The  proposed  amendment  would 
have  eliminated  periodic  response  time 
testing  of  selected  analog  trip  modules. 

The  Commission  had  previously 
issued  a  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register  on  January  31, 
1996  (61  FR  3501).  However,  by  letter 
dated  November  23,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  14,  1995, 
as  supplemented  July  22,  1996,  and  the 
licensee's  letter  dated  November  23, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Vespasian  Warner  Public 
Library.  310  N.  Quincy  Street,  Clinton, 
IL  61727. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1998. 

For  the  Nuclear  ReguIator>'  Commission. 
Jon  B.  Hopkins, 

Senior  Project  Manager,  Project  Directorate 
UI-2,  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-32501  Filed  12-7-98:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Southern 
California  Edison  Company  (the 
licensee)  to  withdraw  its  May  9,  1996, 
as  supplemented  by  letter  dated  June  27, 
1996,  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  NPF-10  and  NPF-15  for 
the  San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3  (SONGS),  located 
in  San  Diego  County,  California. 

The  proposed  amendment  would 
have  added  a  requirement  to  maintain  a 
Barrier  Control  Program  to  Section  5  of 
the  improved  Technical  Specifications. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  11, 
1996  (61  FR  47981).  However,  by  letter 
dated  November  5,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  9,  1996,  and 
supplemental  letter  dated  June  27,  1996, 
and  the  licensee's  letter  dated  November 
5,  1998,  which  withdrew  the 
application  for  license  amendment.  The 
above — 2  -documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Main 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland  this  2nd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Clifford, 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects  lII/IV,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-32505  Filed  12-7-98;  8:45  am] 
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:t  Directorate 
cts  IlI/IV.  Office 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-346] 

Toledo  Edison  Company;  Centerior 
Service  Company;  and  the  Cleveland 
Electric  Illuminating  Company  (Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1);  Order  Approving  Application 
Regarding  the  Transfer  of  Operating 
Authority 

I 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  are  the  owners  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1,  located  in  Ottawa  County,  Ohio.  The 
owners,  together  with  Centerior  Service 
Company,  are  the  licensees  that  hold 
Facility  Operating  License  No.  NPF-3 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50)  on  April 
22,  1977.  Under  this  Hcense,  Centerior 
Service  Company  and  Toledo  Edison 
Company  act  as  agents  for  The 
Cleveland  Electric  Illuminating 
Company,  and  have  exclusive 
responsibihty  for  and  control  over  the 
physical  construction,  operation,  and 
maintenance  of  Davis-Besse. 

II 

By  application  dated  June  29,  1998,  as 
supplemented  by  submittals  dated  July 
14,  October  26,  and  November  30, 1998, 
the  licensees  requested  approval  of  the 
transfer  of  operating  authority  under  the 
license  to  a  new  company,  FirstEnergy 
Nuclear  Operating  Company  (FENOC), 
and  issuance  of  a  conforming 
amendment.  The  licensees  proposed  to 
transfer  operating  authority  under  the 
license  to  FENOC  to  allow  it  to  use  and 
operate  Davis-Besse  and  to  possess  and 
use  related  licensed  nuclear  materials  in 
accordance  with  the  same  conditions 
and  authorizations  in  the  current 
operating  license.  The  licensees  have 
also  requested  the  issuance  of  a  hcense 
amendment  reflecting  the  transfer  of 
operating  authority.  FENOC,  a  wholly- 
owned  subsidiary  of  FirstEnergy 
Corporation,  the  parent  of  the  owners, 
would  become  the  licensed  operator  for 
Davis-Besse  and  would  have  exclusive 
control  over  the  operation  and 
maintenance  of  the  facility.  The  present 
plant  organization,  the  oversight 
oi;ganizations,  and  the  engineering  and 
support  organizations  would  be 
transferred  essentially  intact  from  the 
operating  licensees  to  FENOC.  The 
technical  qualifications  of  the  FENOC 
oi^anization,  therefore,  would  be  at 
least  equivalent  to  those  of  the  existing 


organization  responsible  for  operating 
the  plant.  Centerior  Service  Company 
would  be  removed  from  the  license. 

Under  the  proposed  arrangement, 
ownership  of  Davis-Besse  would  remain 
unchanged,  with  each  owner  retaining 
its  current  ovraership  interest.  FENOC 
would  not  own  any  portion  of  Davis- 
Besse.  Likewise,  the  owners'  entitlement 
to  capacity  and  energy  from  Davis-Besse 
would  not  be  affected  by  the  proposed 
transfer  of  operating  responsibility  for 
Davis-Besse  to  FENOC.  The  owners 
would  continue  to  provide  all  funds  for 
operation,  maintenance,  and 
decommissioning  of  Davis-Besse  by 
FENOC.  The  owners'  responsibility 
would  include  providing  funding  for 
any  emergency  situations  that  might 
arise  at  Davis-Besse. 

The  licensees  requested  the 
Conmiission's  approval  of  the  transfer  of 
operating  authority  to  FENOC  and 
issuance  of  a  conforming  license 
amendment  pursuant  to  10  CFR  50.80 
and  50.90.  Notice  of  this  application  for 
approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  August  4,  1998  (63  FR 
41602),  and  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  September  8,  1998 
(63  FR  47531). 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  contained  in  the 
submittals  of  June  29,  July  14,  October 
26,  and  November  30,  1998,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  FENOC  is 
qualified  to  hold  the  license  to  the 
extent  and  for  the  purposes  described 
above,  and  that  the  transfer  of  the 
license  as  described  above  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  below.  These 
findings  are  supported  by  a  Safety 
Evaluation  dated  December  1,  1998. 

Ill 

Accordingly,  pursuant  to  Sections 
105,  161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  §§2135,  2201(b),  2201(i),  and  2234. 
and  10  CFR  50.80,  It  is  hereby  ordered 
that  the  Commission  consents  to  the 
transfer  of  the  license  as  described 
herein  to  FENOC,  subject  to  the 
following  conditions: 

(1)  FENOC  shall  not  market  or  broker 
power  or  energy  from  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1.  The 


owners  are  responsible  and  accountable 
for.the  actions  of  FENOC  to  the  extent 
that  said  actions  affect  the  marketing  or 
brokering  of  power  or  energy  from  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
No.  1,  and,  in  any  way,  contravene  the 
antitrust  license  conditions  contained  in 
the  license. 

(2)  Should  the  formation  of  FENOC 
and  transfer  of  operating  authority  not 
be  completed  by  December  31,  1999, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

Acdon  on  the  proposed  conforming 
license  amendment  will  be  taken  upon 
implementation  of  the  transfer  approved 
by  this  Order. 

For  further  details  with  respect  to  this 
Order,  see  the  licensees'  application 
dated  June  29,  1998,  as  supplemented 
by  submittals  dated  July  14,  October  26, 
and  November  30,  1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  Toledo,  WillianrCarlson 
Library,  Government  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo,  OH  43606.      ' 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Roy  P.  Zimmerman, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FRTtoc.  98-32506  Filed  12-7-98;  8:45  am] 

BILLING  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Posket  70-7002] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  The  U.S. 
Enrichment  Corporation  Portsmouth 
Gaseous  Diffusion  Plant,  Piketon,  Ohio 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  tbe 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for. 
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or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffusion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
writh  10  CFR  51.22(c)(19).  Therefore, 
pursuant  to  10  CFR  51.22(b),  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  for  this  amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  wdth  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  fifing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 


final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  PubUc  Document  Room. 

Date  of  amendment  request:  August 
24,  1998. 

Brief  description  of  amendment:  The 
amendment  corrects  two  improper  unit 
conversions  from  pounds  to  kilograms 
in  Technical  Safety  Requirement  (TSR) 
2.1.3.15,  "Receiving  Cyhnder  Fill 
Weights"  and  ensures  that  the  approved 
shipping  weight  for  5-inch  UFe 
cylinders  is  consistent  with  ANSI 
N14. 1-1995,  "Uranium  Hexafluoride 
Packaging  for  Transport."  Notably,  the 
proposed  amendment  changes  the  UF6 
cylinder  fill  limits  for  8A  (8-inch 
diameter)  cylinders  from  255  pounds 
(lbs)  (155.665  kilograms  (kg))  to  255  lbs 
(115.665  kg),  for  10-inch  cylinders  from 
370  lbs  (158.756  kg)  to  350  lbs  (158.756 
kg),  and  for  5 A  and  5B  (5-inch  diameter) 
cylinders  from  55.67  lbs  (25,250  grams 
(g))  to  54.9  lbs  (24,902  g). 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  revision  to  TSR  2.1.3.15 
does  not  involve  any  process  which 
would  change  or  increase  the  amounts 
of  any  effluents  that  may  be  released 
offsite.  Therefore,  the  proposed  revision 
will  not  result  in  an  increase  in  the 
amounts  of  effluents  that  may  be 
released  offsite  or  result  in  any  impact 
to  the  environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  revision  to  correct  the 
improper  conversions  from  lbs  to  kg  and 
to  ensure  that  the  approved  shipping 
weight  for  5-inch  cylinders  is  consistent 
with  ANSI  N14. 1-1995  is  an 


administrative  change  and  does  not 
involve  any  process  or  equipment 
which  would  affect  radiation  exposure; 
therefore,  it  will  not  increase  individual 
or  cumulative  occupational  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  change  will  not  result 
in  any  construction,  nor  will  this  change 
effect  any  planned  or  existing 
construction  project,  therefore,  there 
will  be  no  construction  impact. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  revision  to  correct  the 
improper  conversions  from  lbs  to  kg  and 
to  ensure  that  the  approved  shipping 
weight  for  5-inch  cylinders  is  consistent 
with  ANSI  N14.1-1995  is  an 
administrative  change  and  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  change  is  an 
administrative  change;  therefore,  this 
change  will  not  result  in  the  possibility 
of  a  new  or  different  kind  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  revision  to  TSR  2.1.3.15 
to  correct  the  improper  conversions 
from  lbs  to  kg  and  to  ensure  that  the 
approved  shipping  weight  for  5-inch 
cylinders  is  consistent  with  ANSI 
N14. 1-1995  is  an  administrative  change. 
Therefore,  the  proposed  change  does  not 
represent  a  reduction  in  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  staff  has  not  identified  any  safety, 
safeguards  or  security  related 
implications  from  the  proposed 
correction  to  TSR  2.1.3.15.  Therefore, 
the  correction  will  not  result  in  undue 
risk  to  the  public  health  and  safety, 
common  defense  and  seciu-ity,  or  the 
environment. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective  60  days 
after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
This  amendment  will  revise  TSR 
2.1.3.15. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 


1220  Gallia  Stj 
45662. 

Dated  at  Rock 
of  November  19 

For  the  Nucle 
Carl  J.  Paperiell 

Director,  Office  i 
and  Safeguards. 
[FR  Doc.  98-32; 
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1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1998. 
For  the  Nuclear  Regulatory  Commission. 

Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

|FR  Doc.  98-32503  Filed  12-7-98;  8:45  am] 
BILUNQ  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Energy  Corporation;  Oconee 
Nuclear  Station,  Units  1,  2,  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55,  issued  to  Duke 
Energy  Corporation  (the  licensee),  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,  2,  and  3,  respectively, 
located  in  Oconee  County,  South 
Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  amend 
the  Oconee  Facility  Operating  Licenses 
for  Units  1,2,  and  3  to  revise  the 
Oconee  Technical  Specifications  (TS)  to 
be  consistent  with  the  Improved 
Standard  Technical  Specifications  (ITS) 
conveyed  by  NUREG-1430,  "Standard 
Technical  Specifications  Babcock  and 
Wilcox  Plants,"  Revision  1,  dated  April 
1995. 

The  proposed  action  is  in  response  to 
the  licensee's  application  for 
amendments  dated  October  28,  1997,  as 
supplemented  by  letters  dated  March 
26.  May  20,  July  29,  August  13,  October 
1,  October  21,  October  28,  and 
November  23.  1998. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  the 
TS.  The  Commission's  "NRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (52  FR  3788,  February 
8. 1987),  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (Final  Policy 
Statement)  (58  FR  39132,  July  22,  1993), 
formalized  this  need.  To  facilitate  the 
development  of  individual  improved 
TS,  each  reactor  vendor  owners'  group 


(OG)  and  the  NRC  staff  developed 
standard  TS  (STS).  For  Babcock  and 
Wilcox  plants,  the  STS  are  published  as 
NUREG-1430,  and  this  document  was 
the  basis  for  the  new  Oconee  Units  1,2, 
and  3,  TS.  The  NRC  Committee  to 
Review  Generic  Requirements  reviewed 
the  STS  and  made  note  of  the  safety 
merits  of  the  STS  and  indicated  its 
support  of  conversion  to  the  STS  by 
operating  plants. 

Description  of  the  Proposed  Action 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1430  and  on  guidance 
provided  in  the  Final  Policy  Statement. 
Its  objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1430,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Nontechnical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use.  They  are  purely 
editorial  in  nature  or  involve  the 
movement  or  reformatting  of 
requirements  without  affecting  technical 
content.  Every  section  of  the  Oconee  TS 
has  undergone  these  types  of  chemges. 
In  order  to  ensure  consistency,  the  NRC 
staff  and  the  licensee  have  used 
NUREG-1430  as  guidance  to  reformat 
and  make  other  administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
Oconee  TS.  The  TS  that  are  being 
relocated  to  licensee-controlled 
documents  are  not  required  to  be  in  the 
TS  under  10  CFR  50.36  requirements. 
They  are  not  needed  to  obviate  the 
possibility  that  an  abnormal  situation  or 
event  will  give  rise  to  an  immediate 
threat  to  public  health  and  safety.  The 
NRC  staff  has  concluded  that 
appropriate  controls  have  been 
established  for  all  of  the  current 
specifications,  information,  and 
requirements  that  are  being  moved  to 
licensee-controlled  documents.  In 
general,  the  proposed  relocation  of 
items  in  the  Oconee  TS  to  the  Updated 
Final  Safety  Analysis  Report, 
appropriate  plant-specific  programs, 
procedures,  and  ITS  Bases  follows  the 
guidance  of  NUREG-1430.  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TS  to  licensee-controlled 


dociunents,  the  licensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRC  staff-approved 
control  mechanisms,  which  provide 
appmpriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
which  consist  of  proposed  Oconee  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
current  Oconee  TS,  or  are  additional 
restrictions  that  are  not  in  the  existing 
Oconee  TS,  but  are  contained  in 
NUREG-1430.  Examples  of  more 
restrictive  requirements  include:  placing 
a  limiting  condition  for  operation  on 
plant  equipment  that  is  not  required  by 
the  present  TS  to  be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  Oconee  TS 
that  provide  little  or  no  safety  benefit 
and  place  unnecessary  burdens  on  the 
licensee.  These  relaxations  were  the 
result  of  generic  NRC  actions  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  Oconee  and  will 
be  described  in  the  stafrs  Safety 
Evaluation  to  be  issued  in  support  of  the 
license  amendments. 

In  addition  to  the  changes  previously 
described,  the  licensee  proposed  certain 
changes  to  the  existing  TS  that  deviated 
ft-om  the  STS  in  NUREG-1430.  These 
additional  proposed  changes  are 
described  in  the  licensee's  application 
and  in  the  staffs  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
(62  JR  64405,  dated  December  5,  1997). 
Where  these  changes  represent  a  change 
to  the  current  ficensing  basis  for 
Oconee,  they  have  been  justified  on  a 
case-by-case  basis  and  will  be  described 
in  the  staffs  Safety  Evaluation  to  be 
issued  in  support  of  the  license 
amendments. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents.  Details  of  the 
staffs  evaluation  are  provided  in  the 
safety  evaluation  accompanying  the 
license  amendments  for  the  conversion. 

Changes  that  are  administrative  in 
nature  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TS,  and 
are  acceptable.  The  increased  clarity 
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and  understanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  conditions. 

Relocation  of  requirements  to 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidehnes  of  NUREG-1430  and  the 
Final  Policy  Statement,  and,  therefore, 
are  acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable  and  are  likely  to  enhance  the 
safety  of  plant  operations. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burdens 
on  the  licensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action.  Generic  relaxations  contained  in 
NUREG-1430,  as  well  as  proposed 
deviations  fi-om  NUREG-1430,  have  also 
been  reviewed  by  the  NRC  staff  and 
have  been  found  to  be  acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  so  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  revision  to  the  TS  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  occupational  or  public 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  nonradiological  environmental 
impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 


greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  this  action  would  be  to  deny  the 
apphcation  (i.e.,  the  "no-action" 
alternative).  Such  action  would  not 
reduce  the  environmental  impacts  of 
plant  operations. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Oconee 
Nuclear  Station,  Units  1,  2.  and  3,  dated 
March  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  30,  1998,  the  staff 
consulted  with  the  South  Carolina  State 
official,  Virgil  R.  Autry  of  the  Bureau  of 
Land  and  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact  , 

statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  28,  1997,  as 
supplemented  by  letters  dated  March 
26,  May  20,  July  29,  August  13,  October 
1,  October  21,  October  28,  and 
November  23,  1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Oconee  County  Library,  501  West  South 
Broad  Street,  Walhalla,  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  2nd  Day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation . 

IFR  Doc.  98-32502  Filed  12-7-98:  8:45  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  December  7,  14,  21,  and 
28,  1998. 


PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  7 

Tuesday,  December  8 
10:00  a.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Irene  Little,  301-415-7380) 
12:00  m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  December  14 — Tentative 

Tuesday.  December  15 
11:00  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  December  21 — Tentative 

There  are  no  meetings  scheduled  for  the 
weekof  December  21,  1998. 

Week  of  December  28 — Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  December  28,  1998. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording) — (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
*        •        *        *        » 

Dated:  December  4,  1998. 
William  M.  HiU.  Jr.. 

Secy  Tracking  Officer.  Office  of  the  Secretary. 
IFR  Doc.  98-32667  Filed  12-1-98;  2:06  p.m. 

BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council; 
Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 


DEPARTME 

[Public  Notio 


Federal  Register /Vol.  63,  No.  235 /Tuesday.  December  8,  1998 /Notices 67719 


Time  and  Date:  3:00  p.m.,  December 
9.1998. 

Place:  0PM  Conference  Center,  Room 
1350,  U.S.  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW., 
Washington,  DC.  The  conference  center 
is  located  on  the  first  floor. 

Status:  This  meeting  will  be  open  to 
the  public.  Seating  will  be  available  on 
a  first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

Matters  to  be  Considered:  This 
National  Partnership  Council  meeting 
will  proceed  with  its  regular  order  of 
business  in  line  with  its  1998  Strategic 
Plan  and  Calendar. 

Contact  Person  for  More  Information: 
Andrew  M.  Wasilisin,  Acting  Director, 
Center  for  Partnership  and  Labor- 
Management  Relations,  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street.  NW., 
Room  7H28,  Washington,  DC  20415- 
2000,  (202)  606-2930. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director 

[FR  Doc.  98-32651  Filed  12-4-98;  12:59  pm] 

BILUNG  CODE  632S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  #2940] 

Shipping  Coordinating  Committee; 
Sutjcommittee  on  Standards  of 
Training  and  Watchkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  09:30  AM  on  Tuesday, 
December  15, 1998,  in  Room  2415  of  the 
United  States  Coast  Guard  Headquarters 
Building,  2100  2nd  Street  SW, 
Washington  DC  20593-0001.  The 
primary  purpose  of  the  meeting  is  to 
prepare  for  the  thirtieth  session  of  the 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW)  to  be 
held  at  IMO  from  January  25  to  29, 
1999. 

The  primary  matters  to  be  considered 
include: 

I    1.  Review  of  IMO  guidance  on 
principles  of  safe  manning  (i.e.,  crew 
size); 

2.  Work  emanating  from  the  1995 
Conference  of  Parties  to  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  (STCW),  including 


consideration  of  training  requirements 
for  maritime  pilots; 

3.  Medical  standards  for  seafarers, 
particularly  physical  abilities  for  entry 
level  seafarers; 

4.  Validation  of  an  IMO  model  course 
on  Electronic  Chart  Display  and 
Information  Systems  (ECDIS);  and 

5.  Guidance  associated  with  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Fishing  Vessel 
Personnel  (STCW-F  Convention,  as 
adopted  by  the  1995  conference;  not  yet 
ratified  or  in  force). 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young,  U.  S.  Coast  Guard  (G-MSO7I), 
Room  1210,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated:  November  25, 1998. 
Stephen  M.  Miller, 

Secretary,  Shipping  Coordinating  Committee. 
(FR  Doc.  98-32616  Filed  12-7-98;  8:45  am) 

BILUNG  COD€  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
November  27, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-98^810. 
Date  Filed:  November  24,  1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

PAC/Reso/403  dated  October  28, 1998 

Finally  Adopted  Resos  rl-21 

PAC/Meet/156  dated  October  28, 
1998— Minutes 

Intended  effective  date:  February  1, 
1999 
Docket  Number:  OST-98-4811. 
Date  Filed:  November  24,  1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  975 

Commission  Paid  In  Malawi — Reso 
016a 

Intended  effective  date:  December  1, 
1998 
Docket  Number:  OST-98-4812. 
Dafe  Fj7ed;  November  24,  1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 


Subject: 
PAC/Reso/404  dated  October  28.  1998 
Mail  Vote  AlOO  (Reso  808-Sales 

Agency  Rules  in  Latin 
America/ Caribbean,  except  Brazil) 
Intended  effective  date:  January  1, 
1999 

Dorothy  W.  Walker, 

Federal  Register  Liaison. 

(FR  Doc.  98-32508  Filed  12-7-98;  8;45  am) 

BILUNG  CODE  4910-82-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  November  27, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  ihe 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4808. 

Date  Filed:  November  23,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  21.  1998. 

Description:  Application  of  Tower 
Air,  Inc.  pursuant  to  49  U.S.C.  41108 
and  Subpart  Q  applies  for  the  issuance 
of  a  new  Certificate  of  Public 
Convenience  and  Necessity  or 
Amendment  of  its  existing  Certificate 
for  Route  401,  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  New  York,  New  York  and 
Rome,  Italy.  Tower  Air  plans  to  utilize 
the  authority  herein  requested  to 
operate  two  747  aircraft  presently  in  its 
fleet,  commencing  May  1,  1999.  Tower 
therefore  requests  that  it  be  allocated 
two  U.S.-Italy  frequencies  per  week. 

Docket  Number:  OST-98-4809. 

Date  Filed:  November  23,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  25.  1998. 

Description:  Application  of  US 
Airways,  Inc.  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  Part  201,  and 
Subpart  Q,  applies  for  a  Certificate  of 
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Public  Convenience  and  Necessity  and 
allocation  of  seven  weekly  frequencies 
to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  Philadelphia, 
Pennsylvania,  and  Milan,  Italy, 
beginning  April  1,  1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  98-32509  Filed  12-7-98;  8:45  am] 

BILUNG  CODE  4910-62-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4208;  Notice  2] 

MHT  Luxury  Alloys,  Denial  of 
Application  for  Decision  of 
inconsequential  Noncompliance 

MHT  Luxury  Alloys  (MHT)  of 
Torrance,  California  has  determined  that 
some  of  the  rims  it  manufactured  and 
marketed  fail  to  comply  with  49  CFR 
571.120,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  120,  "Tire 
Selection  and  Rims  for  Vehicles  Other 
Than  Passenger  Cars."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  MHT  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  August  5,  1998,  in  the 
Federal  Register  (63  FR  41890).  NHTSA 
received  four  comments  on  this 
application  during  the  30-day  comment 
period.  All  four  commenters 
recommended  the  denial  of  the 
application. 

Paragraph  S5.2  of  FMVSS  No.  120 
states  that  each  rim.  or  at  the  option  of 
the  manufacturer  in  the  case  of  a  single- 
piece  wheel,  the  wheel  disc  shall  be 
marked  with  the  information  listed  in 
paragraphs  (a)  through  (e),  in  lettering 
not  less  than  3  millimeters  high, 
impressed  to  a  depth  or,  at  the  option 
of  the  manufacturer,  embossed  to  a 
height  of  not  less  than  0.125  millimeter. 
These  five  paragraphs  labeled  (a) 
through  (e)  require  the  following 
labeling: 

(a)  A.  designation  which  indicates  the 
source  of  the  rim's  published  nominal 
dimensions; 

(b)  The  rim  size  designation; 

(c)  The  symbol  DOT,  constituting  a 
certification  by  the  manufacturer  of  the 
rim  that  the  rim  complies  with  all 


applicable  motor  vehicle  safety 
standards; 

(d)  A  designation  that  identifies  the 
manufacturer  of  the  rim  by  name, 
trademark,  or  symbol;  and 

(e)  The  month,  day.  and  year  or  the 
month  and  year  of  manufacture. 

From  January  1.  1996  through 
November  13,  1997,  MHT  produced  and 
sold  approximately  13,000  rims  which 
are  not  labeled  with  four  of  the  five 
items  required  by  the  standard. 
However,  MHT  did  permanently  place 
on  the  center  of  the  rim  on  the  weather 
side  a  mark  of  "MHT,"  "NICHE," 
"NEEPER,"  or  other  registered  trade 
name  of  MHT  Luxury  Alloys,  which  it 
believes  is  a  sufficient  designation  of  the 
rim's  manufacturer. 

MHT  supported  its  application  for 
inconsequential  noncompliance  with 
the  following  statements: 

1.  Although  the  symbol  "DOT"  [and 
other  labeling  requirements)  did  not 
appear  on  the  described  rims,  each  rim 
did  comply  with  all  applicable  motor 
vehicle  safety  standards. 

2.  MHT  has  received  no  complaints 
from  consumers  that  (i)  the  rims  did  not 
comply  with  all  applicable  motor 
vehicle  safety  standards,  or  (ii)  the  rims 
did  not  contain  the  required  labeling. 

3.  The  subject  rims  were  initially 
designed  and  manufactured  for 
application  on  passenger  vehicles. 
MHT's  management  was  not  aware  of 
the  labeling  requirements  and  believed 
that  because  the  rims  were  originally 
designed  and  manufactured  for 
passenger  vehicles,  they  were  exempt 
from  the  labeling  requirements. 

4.  The  names  "MHT."  "NICHE," 
"NEEPER,"  and  other  registered  trade 
names  of  MHT  are  extremely  well 
known  in  the  industry  and  to  the 
consumers  of  motor  vehicle  rims.  MHT 
believes  that  a  consumer  could  inquire 
at  any  store,  distributor,  warehouse,  or 
manufacturer  within  the  United  States 
as  (i)  to  the  identity  and  general  location 
of  MHT.  (ii)  be  advised  that  MHT  is  the 
manufacturer  of  rims  that  bear  its  name 
and  its  trademarks,  and  (iii)  that  MHT 

is  located  in  Los  Angeles  County, 
California.  MHT  has  consistently 
responded  promptly  and  fully  to  any 
consumer  inquires  regarding  its 
products. 

5.  Upon  receipt  of  a  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
letter,  dated  October  6,  1997,  MHT 
promptly  ordered  a  marking  machine  to 
imprint  each  new  and  "in  warehouse" 
rim  with  the  required  information. 
Since  November  13,  1997,  all  rims 
distributed  by  MHT  have  been  marked 
in  compliance  with  S5.2. 

NHTSA  received  comments  from  four 
individuals.  One  of  the  comments  was 


received  by  NHTSA's  Office  of  Safety 
Assurance,  during  the  comment  period, 
and  was  deemed  relevant  to  the 
inconsequentiality  decision  and  was 
placed  in  the  docket. 

The  first  commenter,  Jesse  Hsiao, 
urged  the  agency  not  to  grant  the 
application,  because  the  commenter 
believes:  (1)  Without  labeling,  a 
consumer  cannot  determine  whether  the 
rims  are  to  be  used  on  a  passenger  car 
or  a  truck;  (2)  the  MHT  rims  are 
specifically  designed  for  a  truck,  not  a 
passenger  car;  and  (3)  a  cap  marked 
with  MHT  is  not  sufficient,  because  the 
cap  can  easily  pop  off  the  wheel,  or  the 
cap  may  not  even  be  placed  on  the 
wheel  at  the  time  of  delivery  to  the 
customer. 

The  second  commenter,  a  tire  dealer 
located  in  Southern  Cahfomia,  stated 
serious  concerns  about  the  future 
liability  problems  with  MHT  wheels 
and  urged  the  agency  to  require  MHT  to 
recall  the  non-complying  truck  wheels. 
This  commenter  made  the  following 
statements:  (1)  MHT  should  be  forced  to 
provide  evidence  that  its  truck  wheels 
comply  with  all  safety  standards.  Truck 
and  Sport  Utility  Vehicle  (SUV)  wheels 
require  a  much  higher  maximum  load 
capacity  than  passenger  vehicle  wheels; 
(2)  MHT's  statement  that  it  did  not 
believe  it  had  to  mark  the  wheels, 
because  the  rims  were  originally 
designed  for  passenger  cars,  is  dishonest 
and  does  not  make  sense;  (3)  MHT's 
statement  that  subject  truck  rims  were 
initially  designed  for  passenger  vehicles 
is  incorrect.  Wheels  for  passenger 
vehicles  have  different  offsets,  different 
center  bore,  different  center  pad. 
different  boh  patterns,  and  different 
load  capacities,  than  the  wheels 
designed  for  trucks  and  SUVs;  (4) 
MHT's  statement  that  their  management 
was  not  aware  of  the  labeling 
requirements  is  not  true.  MHT  wheels 
are  manufactured  in  Progressive  Custom 
Wheels'  foundry,  where  all  wheels, 
except  MHT's,  are  stamped  with  the 
appropriate  labeling;  (5)  Many  MHT 
truck  wheels  are  sold  without  the  MHT. 
Niche,  or  Neeper  trade  marks.  MHT 
sells  some  wheels  directly  to  new  car 
dealers.  In  many  cases,  these  wheel  caps 
bear  the  car  manufacturer's  name  (i.e. 
Ford,  Toyota,  etc.).  Without  the  marking 
on  the  wheel,  the  consumers  will  be 
confused  about  the  origin  of  their 
wheels,  h  will  be  very  difficult,  if  not 
impossible,  to  trace  the  wheels  to  MHT; 
and  (6)  As  of  September  1998,  MHT 
continued  to  distribute  unmarked 
wheels. 

The  third  commenter,  Richard  E.  Rice, 
provided  general  comments  regarding 
MHT's  application.  The  commenter 
made  the  following  statements:  (1)  Since 
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the  MHT  wheels  were  manufactured 
initially  for  passenger  vehicles — what 
testing  was  done  to  determine  whether 
the  wheels  could  be  used  for  truck 
weight  capacities?;  (2)  Since  the  MHT 
truck  wheels  have  no  markings,  the  tire 
retail  stores  installing  the  wheels  would 
not  know  whether  the  wheels  met  the 
[Weight  capacity  for  a  certain 
application.  All  the  wheels  that  we  sell, 
except  MHT  wheels,  have  EKDT 
markings  that  show  the  maximum 
weight  capacity;  (3)  a  cap  marked  with 
MHT  is  not  sufficient,  because  the  cap 
can  easily  pop  off  the  wheel,  or  the  cap 
may  contain  only  the  car  manufacturer's 
jttame;  (4)  the  MHT  management  has 
been  in  the  wheel  manufacturing 
business  for  decades.  The  owner  and 
MHT  management  ran  the  American 
Racing  Wheel  Company,  the  largest 
I  wheel  manufacturing  company  in  the 
United  States,  with  contracts  to  make 
original  equipment  wheels  for  Ford  and 
General  Motors.  It  is  inconceivable  that 
they  did  not  know  the  laws  pertaining 
to  marking  their  wheels.  Also  it  is 
unbelievable  that  they  would  try  to 
make  anyone  believe  they  had  simply 
j  tedesigned  car  wheels,  so  that  they 
would  be  exempt  from  governing  laws. 
Truck  wheels  have  different  offsets  and 
bolt  patterns,  so  they  require  different 
molds;  and  (5)  the  commenter  has  seen 
MHT  wheels  that  cracked  and  failed. 
Many  MHT  customers  don't  know  from 
where  their  wheels  came  or  how  to 
contact  the  responsible  party. 
I     The  fourth  commenter,  who 
I  submitted  information  to  NHTSA's 
Office  of  Safety  Assurance,  stated  that: 

[1)  MHT  claims  that  it  permanently 

1  placed  at  the  center  of  all  of  its  non- 
complying  wheels  a  logo  bearing  one  of 
the  MHT's  trade  names.  However,  a 
Variety  of  MHT's  non-complying  wheels 
have  been  and  continue  to  be  sold  with 
^ogos  bearing  the  trade  name  of  entities 
dther  than  MHT.  At  times,  MHT  non- 
complying  truck  wheels  have  been  sold 
by  MHT  directly  to  car  dealers  bearing 
(the  logos  of  Toyota,  Lexus,  Infiniti,  and 
other  car  manufacturers.  For  example, 
MHT's  Neeper  N-7,  Pyro,  and  Syncro 
truck  wheels,  and  MHT's  Niche  Prima, 
Gefell,  and  Runner  truck  wheels  have 
been  sold  bearing  Toyota  logos.  The 
latest  example  is  the  Niche  Bahn  M-805 
!truck  wheel  for  the  Lexus  LX470,  which 
lias  been  sold  at  times  bearing  a 
modified  Lexus  logo.  The  commenter 
iprovided  a  picture  indicating  this  issue; 

(2)  MHT  claims  that  since  November  13, 
1997,  all  rims  distributed  by  MHT  have 
;been  marked  in  compliance  with  49 
|CFR  571.120.  On  May  22,  1998,  MHT 
■wrote  to  DOT  making  this  claim,  and 
further  claimed  to  have  notified  all  of  its 


distributors  of  the  non-compliance  and 
promised  to  correct  all  non-complying 
wheels  stocked  by  its  distributors  by 
marking  them  as  required.  However, 
MHT  did  not  stop  selling  non- 
complying  v/heels  or  even 
manufacturing  brand  new  non- 
complying  wheels  when  it  claimed  it 
did.  Also,  the  MHT  distributors  did  not 
stop.  For  example,  in  late  March  1998, 
MHT  manufactured  a  brand  new  wheel, 
the  Niche  Bahn  M-805  for  the  Lexus 
RX470  vehicle,  and  in  April  1998 
shipped  a  number  of  such  non- 
complying  wheels  from  its  warehouse  to 
Lexus  car  dealers.  Even  at  the  beginning 
of  August  1998,  MHT  distributors  were 
selling  wheels  vdthout  any  markings 
pursuant  to  49  CFR  571.120.  The 
commenter  provided  pictures  indicating 
this  issue;  (3)  MHT  claims  in  its 
application  that  it  has  received  no 
complaints  that  its  rims  did  not  contain 
the  required  labeling.  However,  MHT 
has  received  specific  complaints  about 
the  problems  raised  by  the  non- 
compliance. The  commenter  provided  a 
letter  addressed  to  Mr.  Palmer  of  MHT, 
dated  September  30, 1996,  in  which  it 
is  noted  that  MHT  wheels  are  lacking 
the  appropriate  and  required  labeling; 
(4)  MHT  claims  in  its  application  that 
its  truck  rims  were  initially  designed 
and  manufactured  for  passenger 
vehicles,  and  that  subsequently  "bolt 
patterns  were  modified  so  that  the  same 
rims  that  had  been  designed  for 
passenger  cars  could  be  mounted  on 
light  trucks  and  sport  utility 
vehicles*   *   *."  However,  MHT's  truck 
wheels  are  specifically  designed, 
manufactured,  and  marketed  for  trucks 
or  sport  utility  vehicles.  The  only 
similarity  between  some  of  MHT's  truck 
wheels  and  passenger  wheels  might  be 
the  ornamental  design  of  the  wheel  face. 
Otherwise,  at  least  the  size,  offset, 
center  bore  and  mounting  pad,  and  load 
capacity  of  the  wheels,  in  addition  to 
the  bolt  pattern,  are  significantly 
different  between  the  two  categories  of 
wheels.  The  commenter  provided 
pictures  showing  the  N146  Syncro 
passenger  car  wheel  and  the  N146 
Syncro  truck  wheel  in  MHT's  Concept 
Neeper  catalog.  The  commenter  states 
that  it  is  clear  that  the  six-lug  truck 
wheel  requires  a  larger  center  bore  and 
mounting  pad  and  was  manufactured  as 
a  different  rim  and  in  a  different  mold 
than  the  corresponding  passenger  car 
wheel.  If  MHT  indeed  merely  changes 
the  bolt  pattern  of  its  passenger  vehicle 
wheels  and  then  sells  them  as  truck 
wheels,  then  serious  safety  concerns 
arise;  (5)  Many  of  MHT's  wheel  styles 
are  manufactured  and  marketed  solely 
for  trucks  and  sport  utility  vehicles.  For 


example,  MHT's  Concept  Neeper  Style 
N141  Pyro  and  Niche  Style  M402  Treck 
wheels  were  designed  and  sold  solely 
for  trucks  and  sport  utility  vehicles.  The 
commenter  provided  MHT  Concept 
Neeper  and  Niche  catalogs  as  examples; 
(6)  MHT  claims  that  it  will  be  extremely 
difficult  if  not  impossible  to  contact  the 
great  majority  of  consumers  who  have 
purchased  or  possess  non-complying 
wheels.  Many,  and  probably  most, 
purchasers  pay  with  cash  and  leave  no 
record  with  the  retail  seller  as  to  the 
consumer's  identity.  However,  many 
purchasers  acquire  MHT  wheels  from 
car  dealers  who  keep  consummate  and 
detailed  records  of  all  their  transactions. 
A  recall  of  a  large  portion  of  the  wheels 
manufactured,  at  least  those  sold  by  car 
dealers,  should  not  be  difficult  to 
implement;  and  (7)  MHT's  non- 
compliance results  in  an  inability  to 
trace  rims  back  to  MHT.  The  consuming 
public  might  be  confused  and  deceived, 
and  MHT's  retailers  and  distributors, 
through  no  fault  of  their  own,  might  be 
in  the  path  of  liability.  The  commenter 
urges  DOT  to  investigate  the  matter 
further. 

The  purpose  for  the  labeling 
requirements  in  FMVSS  No.  120  is  to 
provide  the  vehicle  user  v«th 
information  for  the  safe  operation  of  the 
vehicle  by  ensuring  that  the  vehicle  is 
equipped  with  rims  of  appropriate  size 
and  type  designation.  Without  proper 
labeling,  an  individual  cannot 
determine  the  rim's  size  and  type 
designation.  Therefore,  the  vehicle  user 
cannot  readily  determine  the  proper  size 
tire  for  the  rim  cuid  the  vehicle.  Without 
this  required  information  displayed  on 
the  rim,  a  tire  too  large  for  the  rim  could 
be  mounted,  resulting  in  a  failure.  If  an 
oversize  tire  is  not  properly  seated  on 
the  rim,  the  tire  could  separate  from  the 
rim  on  the  vehicle  while  traveling  down 
the  highway.  This  presents  a  clear  and 
distinct  safety  hazard.  Also,  without  the 
knowledge  of  the  load  carrying 
capabihties  of  the  wheel,  the  possibility 
of  overloading  exists.  Overloading  of  a 
rim  presents  the  possibility  of  a 
structural  failure  as  the  vehicle  is 
traveling  on  the  road.  In  consideration 
of  the  foregoing.  NHTSA  has  decided 
that  the  applicant  has  not  met  its  burden 
of  persuasion  that  the  noncompliance  it 
describes  is  inconsequential  to  safety. 
Accordingly,  its  application  is  hereby 
denied. 

(49  U.S.C.  30118,  30120,  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 
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Issued:  December  1,  1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  98-32510  Filed  12-7-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Implementation  of  the  Automated 
Drawback  Selectivity  Program 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


summary:  This  document  sets  forth  for 
the  information  of  the  general  pubhc  the 
text  of  a  document  that  was  previously 
published  in  the  Customs  Bulletin  on 
November  25,  1998,  pursuant  to  section 
622  of  the  Customs  Modernization 
provisions  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
to  provide  notice  of  the  nationwide 
operational  implementation  of  an 
automated  drawback  selectivity 
program.  Publication  of  that  notice  in 
the  Customs  Bulletin  was  a  prerequisite 
to  application  of  the  section  622 
provisions  that  provide  for  the 
imposition  of  monetary  penalties  for 
fihng  false  drawback  claims  and  that 
provide  for  the  establishment  of  a 
drawback  compliance  program. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Morawski,  Office  of  Field  Operations 
(202-927-1082). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8,  1993,  the  President 
signed  the  North  American  Free  Trade 
Agreement  hnplementation  Act  (the 
Act,  Pub.  L.  103-182,  107  Stat.  2057). 
Title  VI  of  the  Act  set  forth  Customs 
Modernization  provisions  that  included, 
in  section  622,  provisions  regarding 
penalties  for  false  drawback  claims. 
Paragraph  (a)  of  section  622  amended 
the  Tariff  Act  of  1930  by  adding  section 
593A  (codified  at  19  U.S.C.  1593a) 
which  prescribes  the  actions  that 
Customs  may  take  (including  the 
assessment  of  monetary  penalties)  for 
the  filing  of  false  drawback  claims, 
requires  Customs  to  establish  a 
voluntary  drawback  compliance 
program,  and  requires  the  Secretary  of 
the  Treasury  to  promulgate  regulations 
and  guidelines  to  implement  the  section 
593A  provisions.  Under  paragraph  (b)  of 
section  622,  the  section  593A  provisions 
apply  to  drawback  claims  filed  on  and 
after  the  nationwide  operational 
implementation  of  an  automated 


drawback  selectivity  program  by 
Customs,  and  Customs  was  required  to 
publish  in  the  Customs  Bulletin  the 
effective  date  of  that  selectivity 
program.  The  notice  mandated  by 
paragraph  (b)  of  section  622  was 
published  in  the  Customs  Bulletin  on 
November  25.  1998,  and  is  repubfished 
here  for  the  information  of  the  general 
pubhc. 

Dated:  December  2,  1998. 
Stuart  P.  Seidel. 

Assistant  Commissioner.  Office  of 
Regulations  and  Rulings. 

Accordingly,  the  document  that 
provided  notice  of  the  nationwide 
operational  implementation  of  the 
automated  drawback  selectivity 
program,  as  discussed  above,  is 
reproduced  below: 

Department  of  the  Treasury 

United  States  Customs  Service 

[TO.  98-88] 

Implementation  of  the  Automated  Drawback 
Selectivity  Program 

AGENCY:  U.S.  Customs  Service.  Department  of 

the  Treasury. 

ACDON:  General  notice. 


SUMMARY:  Pursuant  to  section  622  of  the 
Customs  Modernization  provisions  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  this  document  provides 
notice  of  the  nationwide  operational 
implementation  of  an  automated  drawback 
selectivity  program.  Publication  of  this  notice 
is  a  prerequisite  to  application  of  the  section 
622  provisions  that  provide  for  the 
imposition  of  monetary  penalties  for  filing 
false  drawback  claims  and  that  provide  for 
the  establishment  of  a  drawback  compliance 
program. 

DATES:  The  automated  drawback  selectivity 
program  was  implemented  on  August  29. 
1998.  The  liability  for  monetary  penalties  for 
the  filing  of  false  drawback  claims  applies  to 
drawback  claims  filed  on  and  after  November 
25.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  AI 
Morawski.  Office  of  Field  Operations  (202- 
927-1082). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Customs  Modernization  provisions 
contained  in  Title  VI  of  the  North  American 
Free  Trade  Agreement  Implementation  Act 
(the  Act.  Pub.  L.  103-182,  107  Stat.  2057) 
included,  in  section  622.  provisions 
regarding  penalties  for  false  drawback  claims. 

Paragraph  (a)  of  section  622  amended  the 
Tariff  Act  of  1930  by  adding  section  593A 
(codified  at  19  U.S.C.  1593a)  which  (1) 
prescribes  the  actions  that  Customs  may  take, 
including  the  assessment  of  monetary 
penalties,  for  the  filing  of  a  false  (fraudulent 
or  negligent)  drawback  claim.  (2)  requires 
Customs  to  establish  a  voluntary  drawback 
compliance  program  under  which 


participants  in  certain  circumstances  may  be 
afforded  an  alternative  to  the  monetary 
penalty  that  would  normally  apply  for  filing 
a  false  drawback  claim,  and  (3)  requires  the 
Secretary  of  the  Treasury  to  promulgate 
regulations  and  guidelines  to  implement  the 
section  593A  provisions. 

Under  paragraph  (b)  of  section  622,  which 
concerns  the  effective  date  of  the  amendment 
made  by  paragraph  (a),  the  section  593A 
provisions  can  apply  only  to  drawback 
claims  filed  on  and  after  the  nationwide 
operational  implementation  of  an  automated 
drawback  selectivity  program  by  Customs. 
Customs  is  required  under  paragraph  (b)  of 
section  622  to  publish  in  the  Customs 
Bulletin  the  effective  date  of  the  selectivity 
program. 

Drawback  Compliance  Program 

On  March  5. 1998,  Customs  published  in 
the  Federal  Register  (63  FR  10970)  as  T.D. 
98-16  a  final  rule  document  which  revised 
the  provisions  within  the  Customs 
Regulations  that  pertain  to  drawback.  The 
bulk  of  those  drawback  regulatory  changes 
involved  a  revision  of  Part  191  of  the 
Customs  Regulations  (19  CFR  Part  191)  in 
order  to,  among  other  things,  reflect 
extensive  changes  to  the  drawback  law  made 
by  section  632  of  the  Act.  The  Part  191  texts 
as  so  revised  also  include  a  Subpart  S. 
§§191.191  through  191.195.  which  pertains 
to  the  drawback  compliance  program 
mandated  by  section  593  A  of  the  Tariff  Act 
of  1930  as  added  by  section  622  of  the  Act. 
Those  Subpart  S  provisions  are  directed  to 
procedural  aspects  of  the  drawback 
compliance  program  (such  as  program 
participation  requirements,  including 
application  submission  and  approval 
standards)  and  therefore  do  not  incorporate 
specific  standards  for  the  assessment  or 
mitigation  of  penalties  against  program 
participants  for  filing  false  drawback  claims. 
In  view  of  the  effective  date  limitation  in 
paragraph  (b)  of  section  622  of  the  Act, 
Customs  has  to  date  not  accepted 
applications  from  prospective  program 
participants  or  in  any  other  way  put  those 
Subpart  S  provisions  into  operation. 

Penalties  and  Mitigation  Guidelines  for  False 
Drawback  Claims 

On  September  29,  1998.  Customs 
published  in  the  Federal  Register  (63  FR 
51868)  a  notice  of  proposed  rulemaking 
which  set  forth  proposed  amendments  to  the 
Customs  Regulations  to  set  forth  the 
procedures  to  be  followed  when  false 
drawback  claims  are  filed  and  penalties  are 
thereby  incurred.  The  proposed  regulatory 
changes  implement  all  penalty  aspects  of 
section  622  of  the  Act  and  thus  include 
proposed  mitigation  guidelines  that  Customs 
would  follow  in  arriving  at  a  just  and 
reasonable  assessment  and  disposition  of 
liabilities  when  false  drawback  claims  are 
filed  and  penalties  are  incurred  by  drawback 
compliance  program  participants  or  by 
persons  who  are  not  participants  in  that 
program.  The  document  also  proposed  an 
amendment  to  the  regulatory  texts  adopted 
by  T.D.  98-16  to  provide  more  specificity 
regarding  the  grounds  and  procedures  for 
removal  of  a  participant  from  the  drawback 
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compliance  program.  The  Background 
portion  of  the  document  also  referred  to 
paragraph  (b)  of  section  622  of  the  Act, 
noting  in  this  regard  that  the  proposed 
regulatory  amendments  set  forth  in  the 
document,  if  adopted  as  a  final  rule,  will  not 
be  effective  until  Customs  implements  an 
automated  drawback  selectivity  program. 

Implementation  of  the  Selectivity  Program 

Customs  hereby  gives  notice  that  on 
August  29, 1998,  Customs  implemented,  on 
a  nationwide  operational  basis,  an  automated 
drawback  selectivity  program.  This  criteria- 
based  selectivity  program  automates  the 
previously  manual,  labor-intensive 
processing  of  drawback  claims.  This, 
automation  will  result  in  more  efficient 
processing  of  drawback  data  and  will  move 
Customs  one  step  closer  to  paperless 
processing  of  drawback  claims. 

As  a  consequence  of  implementation  of  the 
drawback  selectivity  program,  any  person 
who  files  a  false  drawback  claim  on  and  after 
November  25, 1998,  will  become  potentially 
liable  for  a  monetary  penalty  under  19  U.S.C. 
15B3a.  However,  Customs  does  not  intend  to 
issue  a  penalty  notice  or  take  any  other 
action  authorized  by  19  U.S.C.  1593a  in 
respect  of  any  such  violation  until  such  time 
as  final  regulations  implementing  the 
provisions  of  19  U.S.C.  1593a  are  in  effect. 

Dated:  November  4,  1998. 
Robert  S.  Trotter, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

(FR  Doc.  98-32515  Filed  12-7-98;  8:45  am] 
BILUNQ  CODE  482(M»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Education,  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6, 1972,  that  the 
Veterans'  Advisory  Committee  on 
Education  has  been  renewed  for  a  2-year 
period  beginning  November  13, 1998, 
through  November  13,  2000. 

Dated:  November  24, 1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  98-32497  Filed  12-7-98;  8:45  am) 
NLUNG  CODE  832<M)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92—463,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans  Affairs 
Facilities  will  be  held  on: 


Monday,  December  14, 1998:  10:00  a.m. 
to  5:00  p.m. 

Tuesday,  December  15, 1998:  9:00  a.m. 
to  12:00  p.m. 

The  location  of  the  meeting  will  be 
811  Vermont  Avenue,  NW,  Washington, 
DC,  in  Room  438  on  December  14,  1998, 
and  Room  442  on  December  15, 1998. 

On  Monday,  December  14, 1998,  the 
Committee  v«ll  review  the 
developments  in  the  field  of  structural 
design,  as  they  relate  to  seismic  safety 
of  buildings,  and  fire  safety  issues.  On 
Tuesday,  December  15, 1998,  the 
Committee  will  vote  on  structural  and 
fire  safety  issues  for  inclusion  in  VA's 
standards.  Both  days  will  be  open  to  the 
publjc. 

Those  wishing  to  attend  should 
contact  Krishna  K.  Banga,  Senior, 
Structural  Engineer,  Standards  Service. 
Facilities  Quality  Office,  Office  of 
Facilities  Management,  Department  of 
Veterans  Affairs  Central  Office  (phone 
202-565-9370)  prior  to  the  meeting. 

Dated:  December  1,  1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  98-32498  Filed  12-7-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  286 


7  ^H 

[DoD  5400.7-R] 

RIN  079O-AG58 

DoD  Freedom  of  Information 
Program  Regulation 

Correction 

In  rule  document  98-31103, 
beginning  on  page  65420,  in  the  issue  of 
Wednesday,  November  25,  1998,  make 
the  following  corrections: 

§286.4    [Corrected] 

1.  On  page  65423,  in  the  first  column, 
in  §286.4(d){3)(ii)(B),  paragraph 
designation  "(bj"  should  read  "(B)". 

§286.24    [Corrected] 

2.  On  page  65436,  in  the  second 
column,  in  §286.24(f)(2).  in  the  seventh 
full  paragraph,  before  "Tentative"  add 
"(2)". 

BILLING  CODE  1SOS^)1-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-82-000] 

Equitrans,  L.P.;  Notice  of  Application 

Correction 

In  notice  document  98-31986, 
appearing  on  page  66150,  in  the  issue  of 
Tuesday,  December  1. 1998,  the  agency 
headings  and  the  docket  line  are 
corrected  to  read  as  set  forth  above. 

BILUNG  CODE  150S-01-D 


Federal  Register 

Vol.  63,  No.  235 

Tuesday,  December  8,  1998 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103  and  244 
[INS  No.  1608-43] 
RIN1115-AC30 

Temporary  Protected  Status, 
Exception  to  Registration  Deadlines 

Correction 

In  rule  document  98-30408, 
beginning  on  page  63593,  in  the  issue  of 
Monday,  November  16,  1998,  make  the 
following  corrections: 

§103.1    [Corrected] 

1.  On  page  63595,  in  the  second 
column,  in  amendatory  instruction  2.,  in 
the  third  line,  "part  244."  should  read 
"part  244". 

§103.7    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  3.,  in 
the  fifth  line,  "1997."  should  read 
"1997". 

§244.9    [Corrected] 

3.  On  page  63596,  in  the  second 
column,  in  amendatory  instruction  15 
b.,  in  the  first  and  second  lines,. the 
phrases  "section  244A(c)(2)"  and 
"section  244(c)(2)"  should  be  placed  in 
quotation  marks. 

§2544.18    [Corrected] 

4.  On  page  63597,  in  the  first  column, 
in  amendatory  instruction  25  a.,  in  the 
first  line,  "§§  240.3(c)"  should  have 
quotation  marks  preceding  the  section 
twists. 

BILLING  CODE  1505-01-O 


THE  PRESIDENT 
3  CFR 

Proclamation  7153  of  December  1, 
1998 

World  AIDS  Day,  1998 

Correction 

In  Proclamation  7153  of  December  1, 
1998,  in  the  issue  of  December  4.  1998, 
on  page  66978.  the  document  filing  line, 
which  erroneously  reads  "Filed  12-4- 
98;  8:45  am]",  should  read  "Filed  12-3- 
98;  8:45  am]". 

BILUNG  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40689;  File  No.  SR-NASD- 
98-73] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  Relating  to 
Fees  for  Subscribers  Who  Receive 
Nasdaq  Level  1  and  Last  Sale  Data 
Through  Automated  Voice  Response 
Services 

Correction 

In  notice  document  98-31585, 
appearing  on  page  65626.  in  the  issue  of 
Friday.  November  27.  1998,  make  the 
following  correction: 

On  page  65626,  in  the  third  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below. 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-53] 

Modification  of  Class  E  Airspace; 
Valparaiso,  IN 

Correction 

In  rule  document  98-30585. 
beginning  on  page  63601.  in  the  issue  of 
Monday,  November  16,  1998,  make  the 
following  correction: 

§  71.1    [Corrected] 

On  page  63602.  in  the  second  column, 
in  §  71.1,  the  airspace  designation  is 
corrected  to  read  as  set  forth  below: 

***** 

AGL  IN  E5  Valparaiso,  IN  [Revised] 

Valparaiso.  Porter  County  Municipal 
Airport,  IN 

(Lat.  41°27'15"N.,  long.  87°00'22"W.) 
That  airspace  extending  upward  from 
700  feet  above  the  surface  within  an  7.7- 
mile  radius  of  the  Porter  County 
Municipal  Airport. 
***** 

BILUNG  CODE  150541-D 
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NUCLEAR  REGULATORY 
COMMISSION 

48  CFR  Chapter  20 
RIN  315a-AF52 

Acquisition  Regulation  (NRCAR) 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing  the 
procurement  of  goods  and  services.  The 
proposed  rule  is  intended  to  meet  the 
requirements  of  Public  Law  103-355 
(the  Federal  Acquisition  Streamlining 
Act— FASA)  and  Public  Law  104-106 
(the  Federal  Acquisition  Reform  Act 
(FARA),  emd  the  Information 
Technology  Management  Reform  Act 
(ITMRA.))  Both  public  laws  modify  and 
streamline  Federal  Acquisition 
Regulation  (FAR)  requirements.  This 
proposed  rule  would  eliminate  obsolete 
coverage  and  make  necessary  technical 
and  conforming  amendments  to  the 
NRCAR.  The  NRCAR  applies  to  all 
contracts  including  simplified 
acquisitions  where  specified  and  to 
modifications  that  require  a  justification 
for  other  than  full  and  open 
competition. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
22.  1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  The  Secretary  of  the  Commission: 
U.S.  Nuclear  Regulatory  Commission; 
Attention:  Rulemakings  and 
Adjudications  Staff;  Washington,  D.C. 
20555.  Copies  of  comments  received 
may  be  examined  or  obtained  for  a  fee 
at  the  NRC  Pubhc  Document  Room. 
2120  L  Street,  NW,  Lower  Level, 
Washington.  D.C.  (telephone  (202)  634- 
3273).  You  may  also  provide  comments 
via  the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://vifww.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5906;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  F.  Hagan,  Director,  Division  of 
Contracts  and  Property  Management. 
Office  of  Administration,  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  Telephone:  (301)  415-7305. 


SUPP1.EMENTARY  INFORMATION: 
Background 

The  U.S.  Nuclear  Regulatory 
Commission  Acquisition  Regulations 
(NRCAR)  in  48  CFR  Chapter  20 
implement  and  supplement  the 
government-wide  Federal  Acquisition 
Regulation  (FAR)  and  ensure  that  the 
poUcies  governing  the  procurement  of 
goods  and  services  within  the  NRC 
satisfy  the  needs  of  the  agency.  The 
NRCAR  includes  policies,  procedures, 
solicitation  provisions,  and  contract 
clauses  needed  to  ensure  effective  and 
efficient  evaluation,  negotiation,  and 
administration  of  procurements. 

The  NRCAR  must  now  be  updated  to 
meet  the  requirements  of  Public  Law 
103-355  (the  Federal  Acquisition 
Streamlining  Act— FASA)  and  Public 
Law  104-106  (the  Federal  Acquisition 
Reform  Act  (FARA),  and  the 
Information  Technology  Management 
Reform  Act  (ITMRA.))  Both  public  laws 
modify  and  streamline  FAR 
requirements.  In  the  process  of  updating 
the  NRCAR  to  comply  with  FAR 
acquisition  streamlining  requirements, 
the  NRC  intends  to  eliminate  obsolete 
coverage  and  make  necessary  technical 
and  conforming  amendments  to  its 
policies,  procedures,  solicitation 
provisions,  and  contract  clauses.  The 
NRC  expects  that  any  new  reporting 
burden  that  would  be  incurred  as  a 
result  of  these  changes  would  be  offset 
by  elimination  of  other  reporting 
requirement  burdens  specific  to  this 
agency  (e.g..  pre-award  proposal 
preparation  requirements). 

Summary  of  Changes 

1.  Part  2002— Definitions— This  Part 
would  be  amended  to  add  language 
designating  Task  and  Delivery  Order 
Ombudsman  in  accordance  with  FASA 
requirements. 

2.  Part  2003 — Improper  business 
practices  and  personal  conflicts  of 
interest— This  Part  would  be  amended 
to  cite  the  Office  of  Government  Ethics 
(OGE)  regulations  covering  standards  of 
conduct  for  federal  employees  rather 
than  the  NRC's  regulation  in  this  area. 
The  OGE  regulations  were  published  at 
61  FR  66830-66851  (December  18, 
1996)  and  took  effect  on  January  17, 
1997.  The  OGE  regulations  supersede 
the  NRC  standards  of  conduct 
regulations  which  were  previously 
found  in  10  CFR  Part  0.  Standards  of 
conduct  and  requirements  for  financial 
disclosure  are  now  published  in  5  CFR 
Parts  2635.  5801  and  2634  respectively. 
10  CFR  Part  0  has  been  eliminated. 

3.  Part  2009— Contractor 
Qualifications— This  Part  would  be 
amended  at  §  2009.1  "Responsible 


prospective  contractors".  The  language 
under  §  2009.100  would  be  simplified  to 
enhance  understanding  of  the  NRC's 
pohcy  covering  award  of  contracts  to 
former  NRC  employees  and  award  of 
contracts  to  firms  which  employ  former 
NRC  employees.  The  language  would 
also  clarify  which  procurement  actions 
are  considered  noncompetitive  for  the 
purposes  of  this  poficy. 

a.  The  NRC  requires  information 
provided  under  §  2052.209-70 
"Current/Former  Agency  Employee 
Involvement"  to  ensure  that  conflict  of 
interests  are  avoided  and  fairness  is 
maintained  during  the  selection  process. 
Section  2052.209-71  "Contractor 
Organizational  Conflicts  of  Interest 
(representation)"  is  required  by  statute 
(42  U.S.C.  Sec.  2221.  Sec.  170A  of  the 
Atomic  Energy  Act  of  1954,  as 
amended).  The  Certification 
requirement  of  both  sections,  which 
required  a  high  level  review  within  a 
contractor's  orgemization,  would  be 
downgraded  to  a  Representation 
requirement.  This  action  is  intended  to 
lessen  a  contractor's  reporting  burden 
pursuant  to  Section  4301  of  PL  109-106 
(FARA). 

4.  Part  2009.5— Organizational 
Conflicts  of  Interest— This  Part  would  be 
amended  to  bring  the  definition  of 
"Subcontractor"  found  in  §2009.570-2 
into  conformance  with  Section  170A  of 
the  Atomic  Energy  Act. 

5.  Part  2010— Specifications. 
Standards,  and  Other  Purchase 
Descriptions— This  Part,  as  well  as 

§  2010.004 — Brand  name  products  or 
equal,  would  be  deleted  in  their 
entirety.  FAR  Part  10  is  now  devoted  to 
Market  Research.  Guidance  on  the  use 
of  brand  name  products  is  now  found 
under  FAR  Part  11.  FAR  Subpart  11.104 
describes  brand  name  product  as  "Items 
pecuhar  to  one  manufacturer."  The  FAR 
now  allows  some  flexibility  in  acquiring 
brand  name  products  which  is  not 
evident  in  the  current  NRCAR 
prescription  and  clause  (§  2052.210-70). 
Some  restriction  on  ordering  brand 
name  products  is  evident  in  FAR  6.302- 
1  which  requires  a  sole  source 
justification  for  such  purchases.  Also, 
the  basis  for  not  providing  for  maximum 
practicable  competition  must  now  be 
documented  in  the  file  when  the 
acquisition  is  awarded  using  simplified 
acquisition  procedures. 

6.  Part  2015— Contracting  By 
Negotiation — This  Part  would  be 
amended  in  keeping  with  changes  made 
under  the  NRC's  Procurement 
Reinvention  Laboratory.  Sections 
2015.209-70(b)  and  §  2052.215-75 
encourage  the  contracting  officer  to  ask 
Offerors  to  submit  technical  and 
management  proposals  either  by  an  oral 
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presentation  or  by  a  written  document. 
Section  2015.209-70(b)  further  clarifies 
that  proposal  preparation  instructions 
be  tailored  to  assure  that  all  sections  of 
the  instructions  reflect  a  one-to-one 
relationship  to  the  evaluation  criteria. 
Section  2015.304  would  allow  the 
contracting  officer  flexibility  in 
selection  evaluation  procedures/criteria 
(e.g.,  weighted  criteria  or  evaluations 
based  upon  non-weighted  narrative 
evaluations)  which  are  appropriate  to 
the  type  of  sohcitation  and  requirement. 
Section  2015.304  would  also  encourage 
the  contracting  officer  to  use  a 
minimum  number  of  evaluation  factors 
by  referencing  FAR  §  15.304(b).  This 
section  of  the  FAR  emphasizes  that 
evaluation  factors  and  significant 
subfactors  must  represent  key  areas  of 
importance  and  emphasis  to  be 
considered  in  the  source  selection 
decision. 

7.  Part  2016— Types  of  Contracts— 
This  Part  would  be  amended  to  allow 
the  CO  the  flexibility  to  negotiate  ceiling 
rates  for  indirect  costs  and  to  streamline 
the  task  order  technical  proposal 
language. 

8.  Part  2032 — Contract  Financing— 
§  2032.4 — This  Part  would  be  amended 
to  bring  its  language  in  line  with  FAR 
Part  32.4  which  covers  advance 
payments  for  non-commercial  items. 

9.  Part  2025 — Foreign  Acquisition — 
This  Part  would  be  deleted  in  its 
entirety  due  to  a  regulatory  change  in 
FAR  Part  2025.  The  NRCAR  previously 
required  the  contracting  officer  to 
approve  a  written  determination  not  to 
acquire  US-produced  supplies  for 
public  use.  The  Head  of  the  Contracting 
Activity  (HCA)  was  required  to 
approved  such  a  determination  for 
acquisitions  which  exeeded  $1  million. 
FAR  §  25.102  has  since  been  revised  to 
give  the  contracting  officer  some 
flexibility  in  making  the  nonavailability 
of  US-produced  supplies  determination. 
FAR  §  25.102  has  done  this  by 
eliminating  the  requirement  and  dollar 
threshold  for  HCA  approval  of  the 
contracting  officer's  determination,  and 
stating  that  the  HCA  may  (vice  "must" 
under  previous  FAR  language)  make  a 
nonavilability  determination  for  any 
circumstance  other  than  what  was 
considered  by  the  contracting  officer. 
Due  to  this  regulatory  change,  NRCAR 
coverage  of  foreign  acquisitions  is  no 
longer  needed. 

10.  Part  2033— Protests.  Disputes  and 
Appeals — This  Part  would  be  amended 
to  clarify  agency  procedures  for 
responding  to  agency  protests  and  for 
handling  disputes  and  appeals  pursuant 
to  the  Contracts  Dispute  Act.  This  Part 
would  be  amended  to  update  the 


address  for  the  U.S.  Department  of 
Energy  Board  of  Contract  Appeals. 

11.  Part  2035  Research  and 
Development  Contracting — This  Part 
would  be  amended  to  give  the 
contracting  officer  flexibility  to  choose 
the  evaluation  criteria  which  will  be 
used  to  select  contractors  under  Broad 
Agency  Announcements. 

Administrative  Procedure  Act 

Section  553  of  the  Administrative 
Procediure  Act  (5  U.S.C.  551  et  seq.) 
exempts  rules  relating  to  public 
contracts  from  the  prior  notice  and 
comment  procedure  normally  required 
for  informal  rulemaking.  However,  the 
Office  of  Federal  Procurement  Policy 
(OFPP),  Office  of  Management  and 
Budget,  has  established  procedures  to  be 
used  by  all  Federal  agencies  in  the 
promulgation  of  procurement 
regulations.  OFPP  Policy  Letter  83-2 
states  that  an  agency  must  provide  an 
opportunity  for  public  comment  before 
adopting  procurement  regulation  if  the 
regulation  is  "significant."  "Significant" 
is  defined  generally  as  something  which 
has  an  effect  beyond  the  internal 
operating  procedures  of  the  agency  or 
has  a  cost  or  administrative  impact  on 
contractors. 

The  NRC  has  determined  that  this 
rule  is  not  significant  within  the 
meaning  of  OFPP  Policy  Letter  No.  83- 
2.  This  regulation  is  issued  principally 
to  combine  previously  cleared 
procedures  into  one  document,  to 
exercise  delegations  established  by  the 
FAR,  and  to  adopt  other  procedures  that 
will  not  have  a  cost  or  administrative 
impact  on  contractors. 

While  not  required  to  do  so  under  the 
terms  of  the  OFPP  PoUcy  Letter  83-2, 
the  NRC  is  issuing  the  revised  NRC 
Acquisition  Regulation  (NRCAR)  as  a 
proposed  rule.  The  NRC  is  accepting 
comments  on  this  regulation  for  75  days 
after  the  date  of  publication.  The  NRC 
will  review  all  comments  and  will 
consider  changes  to  the  rule,  as 
proposed,  as  a  result  of  comments 
received. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  the  categorical  exclusion 
set  forth  in  10  CFR  51.22(c)(5). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required  for  this  proposed 
rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirementF  that 
are  subject  to  the  Paperwork  Reduction 


Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

Because  the  proposed  rule  will  reduce 
existing  information  collection 
requirements,  the  public  burden  for  this 
information  collection  is  expected  to  be 
decreased  by  3.2  hoiu^  per  potential 
contractor.  This  reduction  includes  the 
time  required  for  reviewing  instructions, 
searching  existing  data  soiuces, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues. 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
infarmation  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  further 
reducing  the  burden,  to  the  Records 
Management  Branch  (T6  F-33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJSl@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202. 
(3150-0169),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  January  7,  1999. 
Coitunents  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  caimot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

This  proposed  rule  would  amend  the 
procedures  and  requirements  necessary 
to  implement  and  supplement  the  FAR. 
The  proposed  rule  presents 
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.  amendments  to  the  regulations 
necessary  to  ensure  that  the  regulations 
governing  the  procurement  of  goods  and 
services  within  the  NRC  satisfies  the 
particular  needs  and  requirements  of  the 
NRC.  This  proposed  rule  constitutes  an 
administrative  action  governing  the 
procurement  activities  of  the  NRC. 
These  provisions  would  not  have  an 
adverse  economic  impact  on  any 
contractor  or  potential  contractor 
because  they  merely  supplement  the 
requirements  applicable  to  the 
acquisition  of  goods  and  services  by  the 
agency.  By  clearly  and  exphcitly 
implementing  the  FAR  and  presenting 
those  additional  provisions  necessary  to 
reflect  the  needs  of  the  NRC,  the 
proposed  rule  would  allow  a  contractor 
or  potential  contractor  to  understand 
more  clearly  the  regulations  to  be  used 
in  soliciting,  evaluating  and  awarding 
contracts  for  the  provision  of  goods  and 
services.  This  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  amend  the 
procedures  and  requirements  necessary 
to  implement  and  supplement  the  FAR 
which  govern  the  acquisition  of  goods 
and  services  by  the  NRC.  To  the  extent 
that  the  proposed  rule  affects  a  small 
entity,  it  sets  out  provisions  applicable 
to  small  business,  disadvantaged 
business,  and  women-ovvTied  business 
concerns. 

Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  it  does  not 
involve  any  provision  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects 

48  CFR  Parts  2001.  2002,  2003.  2004, 
and  2005 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations. 

48  CFR  Part  2009 

Government  procurement,  Nuclear 
Regulatory  Commission  Acquisition 
Regulations,  Reporting  and  record- 
keeping requirements. 

48  CFR  Parts  201 1  and  2013 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations. 


48  CFR  Parts  2014  and  2015 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations,  Reporting  and  record- 
keeping requirements. 

48  CFR  Parts  2016  and  2017 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations. 

48  CFR  Part  2019 

Government  procurement,  Nuclear 
Regulatory  Commission  Acquisition 
Regulations,  Reporting  and  record- 
keeping requirements. 

48  CFR  Parts  2022  and  2024 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations. 

48  CFR  Part  2027 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations,  Reporting  and  record- 
keeping requirements. 

48  CFR  Parts  2030,  2031.  2032,  2033. 
and  2035 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations. 

48  CFR  Part  2042 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations,  Reporting  and  record- 
keeping requirements. 

48  CFR  Part  2045 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations  Reporting  and  record- 
keeping requirements. 

48  CFR  Part  2052 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulations.  Reporting  and  record- 
keeping requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended.  5  U.S.C.  553.  and  FAR 
Subpart  1.3.  the  NRC  is  proposing  to 
revise  Chapter  20  to  Title  48  of  the  Code 
of  Federal  Regulations  in  its  entirety  to 
read  as  follows: 


Purpose. 
Authority. 
Applicability. 
Issuance. 
Publication  and  code 


C3IAPTTR  20— NUCLEAR  REGULATORY 
COMMISSION 

SUBCHAPTER  A— GENERAL 

PART  2001— NUCLEAR  REGULATORY 
COMMISSION  ACQUISITION 
REGULATION  SYSTEM 

Subpart  2001.1— Purpose,  Auttiority, 
Issuance 

Sec. 

2001.101 

2001.102 

2001.103 

2001.104 

2001.104-1 

arrangement. 
2001.104-2    Arrangement  of  the  regulations. 
2001.104-3     Copies. 
2001.105    Information  collection 

requirements:  OMB  approval. 

Subpart  2001.3— Agency  Acquisition 
Regulations 

2001.301     Policy. 

2001.303     Public  participation. 

Subpart  2001.4— Deviations  From  ttie  FAR 
andtheNRCAR 

2001.402  Policy. 

2001.403  Individual  deviations. 

2001.404  Class  deviations. 

Subpart  2001.6— Contracting  Authority  and 
Responsibilities 

2001 .600-70     Scope  of  subpart. 

2001.601     General. 

2001.602-3     Ratification  of  unauthorized 

commitments. 
2001.603    Selection,  appointment,  and 

termination  of  appwintment. 
Authority:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  Sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841;  41  U.S  C 
418(b)). 

Subpart  2001.1— Purpose,  Authority, 
Issuance 

2001.101  Purpose. 

This  subpart  establishes  Chapter  20, 
the  Nuclear  Regulatory  Commission 
Acquisition  Regulation  (NRCAR),  and 
provides  for  the  codification  and 
publication  of  uniform  policies  and 
procedures  for  acquisitions  by  the  NRC. 
The  NRCAR  is  not,  by  itself,  a  complete 
document.  It  must  be  used  in 
conjunction  with  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
Chapter  1). 

2001.102  Authority. 

The  NRCAR  and  the  amendments  to 
it  are  issued  by  the  Senior  Procurement 
Executive  under  a  delegation  from  the 
Executive  Director  for  Operations  dated 
May  16,  1997.  in  accordance  with  the 
authority  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42.  U.S.C.  161),  the 
Energy  Reorganization  Act  of  1974  (42 
U.S.C.  5841,  5872),  the  Federal  Property 
and  Administrative  Services  Act  of  1949 


(40  U.S.C.  48( 
Subpart  1.3,  6 

2001.103  ApF 

The  FAR  ai 
NRC  acquisiti 
services  whic 
funds,  except 
31  and  161  oi 
1954  as  amen 
the  Energy  Rf 
as  amended. '. 
fi-om  nonappi 
Director,  Divi 
Property  Mar 
the  rules  and 

2001.104  Isst 


2001.104-2    / 
regulations. 

(a)  General 
parts,  subpar 
paragraphs,  a 
necessary. 

(b)  Numbei 
system  and  p 
titles  used  in 
with  those  us 

(1)  Where  ( 
FAR  or  supp] 
subpart,  secti 
paragraph  of 
implementati 
numbered  an 
part,  subpart, 
being  implen 
except  that  tl 
supplementa 
or  200  so  tha 
numbers  to  t] 
example,  NRi 
1.104-1  is  sh 
NRC's  implei 
showm  as  20i 

(2)  When  ^ 
contained  in 
unique  numl 
"70"  or  highi 
parallels  the 
$ubsection,  o 
supplementii 
170Aofthey 
as  amended, 
comprehensi 
of  interest  re' 
contemplate( 
supplementa 
2009.570. 
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lULATORY 


om  the  FAR 


(40  U.S.C.  486(c)).  as  amended,  FAR 
Subpart  1.3,  and  other  applicable  laWi 

2001.103  Applicability. 

The  FAR  and  NRCAR  apply  to  all 
NRC  acquisitions  of  supplies  and 
services  which  obligate  appropriated 
hmds,  except  as  exempted  by  Sections 
31  and  161  of  the  Atomic  Energy  Act  of 
1954  as  amended,  and  Section  205  of 
the  Energy  Reorganization  Act  of  1974 
as  amended.  For  procurements  made 
from  nonappropriated  funds,  the 
Director,  Division  of  Contracts  and 
Property  Management,  shall  determine 
the  rules  and  procedures  that  apply. 

2001.104  Issuance. 

2001 . 1 04-1    Publication  and  code 
aoangement 

(a)  The  NRCAR  and  its  subsequent 
changes  are: 

(1)  PubUshed  in  the  daily  issue  of  the 
Federal  Register;  and 

(2)  Codified  in  the  Code  of  Federal 
Regulations  (CFR). 

(b)  The  NRCAR  is  issued  as  48  CFR 
Chapter  20. 

2001.104-2    Arrangement  of  ttie 
regulations. 

(a)  General.  Chapter  20  is  divided  into 
parts,  subparts,  sections,  subsections, 
paragraphs,  and  further  subdivisions  as 
necessary. 

(b)  Numbering.  The  numbering 
system  and  part,  subpart  and  section 
titles  used  in  this  Chapter  20  conform 
with  those  used  in  the  FAR  as  follows: 

(1)  Where  Chapter  20  implements  the 
FAR  or  supplements  a  parallel  part, 
subpart,  section,  subsection,  or 
paragraph  of  the  FAR,  that 
implementation  or  supplementation  is 
numbered  and  captioned  to  the  FAR 
part,  subpart,  section,  or  subsection 
being  implemented  or  supplemented, 
except  that  the  implementation  or 
supplementation  is  preceded  with  a  20 
or  200  so  that  there  will  always  be  four 
numbers  to  the  left  of  the  decimal.  For 
example,  NRC's  implementation  of  FAR 
1.104-1  is  shown  as  2001.104-1  and  the 
NRC's  implementation  of  FAR  24.1  is 
shown  as  2024.1. 

(2)  When  NRC  supplements  material 
contained  in  the  FAR,  it  is  given  a 
unique  number  containing  the  numerals 
"70"  or  higher.  The  rest  of  the  number 
parallels  the  FAR  part,  subpart,  section, 
$ubsection,  or  paragraph  it  is 
supplementing.  For  example.  Section 
170A  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  requires  a  more 
comprehensive  organizational  conflict 
of  interest  review  for  NRC  than  is 
contemplated  by  FAR  9.5.  This 
supplementary  material  is  identified  as 
2009.570. 


(3)  Where  material  in  the  FAR 
requires  no  implementation  or 
supplementation,  there  is  no 
corresponding  numbering  in  the 
NRCAR.  Therefore,  there  may  be  gaps  in 
the  NRCAR  sequence  of  numbers  where 
the  FAR  requires  no  further 
implementation. 

(c)  Citation.  The  NRCAR  will  be  cited 
in  accordance  with  Federal  Register 
Standards  approved  for  the  FAR.  Thus, 
this  section  when  referred  to  in  the 
NRCAR  is  cited  as  2001.104-2(c).  When 
this  section  is  referred  to  formally  in 
official  documents,  such  as  legal  briefs, 
it  should  be  cited  as  "48  CFR  2001.104- 
2(c)."  Any  section  of  the  NRCAR  may  be 
formally  identified  by  the  section 
number,  e.g.,  "NRCAR  2001.104-2."  In 
the  NRCAR,  any  reference  to  the  FAR 
will  be  indicated  by  "FAR"  followed  by 
the  section  number,  for  example  FAR  1- 
104. 

2001.104-3    Copies. 

Copies  of  the  NRCAR  in  Federal 
Register  and  CFR  form  may  be 
purchased  from  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402. 

2001.105    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0169. 

(b)  The  information  collection 
requirements  contained  in  this  part 
appear  in  sections  2009.570-3, 
2009.570-5,  2009.570-8.  2014.201-670, 
2027.305-3,  2042.570-1.  2042.803, 
2045.371,  2052.204-70,  2052.204-71, 
2052.209-70,  2052.209-71.  2052.209- 
72.  2052.211-70,  2052.211-71, 
2052.211-72,  2052.211-72  Alternate  1, 
2052.214-71,  2052.214-72,  2052.214- 
74,  2052.215-70.  2052.215-71, 
2052.215-74,  2052.215-75,  2052.215-75 
Alternate  1.  2052.215-75  Alternate  2, 
2052.215-78.  2052.216-72.  2052.227- 
70,  2052.235-70.  2052.235-71. 
2052.242-70.  and  2052.242-71. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 


collection  requirements  and  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1)  In  2052.215-77(a)  and  2052.215- 
78(b),  NRC  Form  445  is  approved  under 
control  number  3150  **to  be 
assigned". 

(2)  [Reserved] 

Subpart  2001.3 — Agency  Acquisition 
Regulations 

2001.301    Policy. 

Policy,  procedures,  and  guidance  of 
an  internal  nature  will  be  promulgated 
through  internal  NRC  issuances  such  as 
Management  Directives  or  Division  of 
Contracts  and  Property  Management 
Instructions. 

2001.303    Public  participation. 

FAR  1.301  and  Section  22  of  the 
Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  418b) 
require  rulemaking  for  substantive 
acquisition  rules,  but  allow  discretion  in 
the  matter  for  other  than  significant 
issues  meeting  the  stated  criteria. 
Accordingly,  the  NRCAR  has  been 
promulgated  and  may  be  revised  from 
time  to  time  in  accordance  with  FAR 
1.301.  This  procedure  for  significant 
subject  matter  generally  involves  issuing 
a  notice  of  proposed  rulemaking, 
inviting  public  comment,  review  and 
analysis  of  comments  received,  and 
publication  of  a  final  rule.  The  final  rule 
includes  a  discussion  of  the  public 
comments  received  and  describes  any 
changes  made  as  a  result  of  the 
comments. 

Subpart  2001.4 — Deviations  From  the 
FAR  and  the  NRCAR 

2001.402    Policy. 

(a)  Deviations  from  the  provisions  of 
the  FAR  or  NRCAR  may  be  granted  as 
specified  in  this  subpart  when  necessary 
to  meet  the  specific  needs  of  the 
requesting  office.  The  development  and 
testing  of  new  techniques  and  methods 
of  acquisition  should  not  be  discouraged 
simply  because  such  action  would 
require  a  FAR  or  NRCAR  deviation. 

05)  Requests  for  authority  to  deviate 
from  the  provisions  of  the  FAR  or  the 
NRCAR  must  be  signed  by  the 
requesting  office  and  submitted  to  the 
Director.  Division  of  Contracts  and 
Property  Management,  in  writing  as  far 
in  advance  as  possible.  Each  request  for 
deviation  must  contain  the  following: 

(1)  A  statement  of  the  deviation 
desired,  including  identification  of  the 
specific  paragraph  number(s)  of  the  FAR 
or  NRCAR  from  which  a  deviation  is 
requested; 
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(2)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interest  of  the  Government; 

(3)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the 
contract  affected; 

(4)  A  description  of  the  intended 
effect  of  the  deviation; 

(5)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed;  and 

(6)  Any  pertinent  background 
information  which  will  contribute  to  a 
full  imderstanding  of  the  desired 
deviation. 

2001.403  Individual  deviations. 

In  individual  cases,  deviations  from 
either  the  FAR  or  the  NRCAR  will  be 
authorized  only  when  essential  to  effect 
only  one  contracting  action  or  where 
special  circumstances  make  the 
deviations  clearly  in  the  best  interest  of 
the  Government.  Individual  deviations 
must  be  authorized  in  advance  by  the 
Director,  Division  of  Contracts  and 
Property  Management. 

2001.404  Class  deviations. 

Class  deviations  affect  more  than  one 
contracting  action.  Where  deviations 
from  the  FAR  or  NRCAR  are  considered 
necessary  for  classes  of  contracts, 
requests  for  authority  to  deviate  must  be 
submitted  in  writing  to  the  Director, 
Division  of  Contracts  and  Property 
Management,  who  will  consider  the 
submission  jointly  with  the  Chairperson 
of  the  Civilian  Agency  Acquisition 
Council,  as  appropriate. 

Subpart  2001.6— Contracting  Authority 
and  Responsibilities 

2001 .600-70    Scope  of  subpart 

This  subpart  deals  with  the  placement 
of  contracting  authority  and 
responsibility  within  the  agency,  the 
selection  and  designation  of  contracting 
officers,  and  the  authority  of  contracting 
officers. 

2001.601     General. 

(a)  Contracting  authority  vests  in  the 
Chairman.  The  Chairman  has  delegated 
this  authority  to  the  Executive  Director 
for  Operations  (EDO).  The  EDO  has 
delegated  this  authority  to  the  Deputy 
Executive  Director  for  Management 
Services  (DEDM).  The  DEDM  has 
delegated  this  authority  to  the  Director, 
Office  of  Administration  (ADM).  The 
Director,  ADM,  has  delegated  the 
authority  to  the  Director,  Division  of 
Contracts  and  Property  Management, 
who,  in  tiuTi.  makes  contracting  officer 
appointments  within  the  Headquarters 
and  the  Regional  Offices.  All  of  the 
above  delegations  are  formal  written 
delegations  containing  dollar  limitations 
and  conditions. 


(b)  The  Director,  Division  of  Contracts 
Division  of  Contracts  and  Property 
Management,  establishes  contracting 
policy  throughout  the  agency;  monitors 
the  overall  effectiveness  and  efficiency 
of  the  agency's  contracting  office; 
establishes  controls  to  assure 
compliance  with  lav  s,  regulations,  and 
procedures;  and  delegates  contracting 
officer  authority. 

2001.602-3    Ratification  Of  unauthorized 
commitments. 

(a)  The  Government  is  not  bound  by 
agreements  or  contractual  commitments 
made  to  prospective  contractors  by 
persons  to  whom  contracting  authority 
has  not  been  delegated.  Any 
unauthorized  commitment  may  be  in 
violation  of  the  Federal  Property  and 
Administrative  Services  Act.  other 
Federal  laws,  the  FAR,  the  NRCAR,  and 
good  acquisition  practice.  Certain 
requirements  of  law  and  regulation 
necessary  for  the  proper  establishment 
of  a  contractual  obligation  may  not  be 
met  under  an  unauthorized 
commitment;  for  example,  the 
certification  of  the  availability  of  funds, 
justification  for  other  than  full  and  open 
competition,  competition  of  sources, 
determination  of  contractor 
responsibility,  certification  of  current 
pricing  data,  price/cost  analysis, 
administrative  approvals,  and 
negotiation  of  appropriate  contract 
clauses. 

(b)  The  execution  of  otherwise  proper 
contracts  made  by  individuals  without 
contracting  authority,  or  by  contracting 
officers  in  excess  of  the  limits  of  their 
delegated  authority,  may  later  be 
ratified.  To  be  effective,  the  ratification 
must  be  in  the  form  of  a  written 
procurement  document  clearly  stating 
that  ratification  of  a  previously 
unauthorized  commitment  is  intended. 
All  ratifications  of  procurement  actions 
valued  at  $2,500  or  less  may  be 
approved  by  the  appropriate  regional 
administrator  or  Headquarters 
contracting  officer.  For  any  such  action, 
all  other  terms  of  Subpart  2001.6  are 
applicable.  The  Competition  Advocate 
shall  approve  all  ratification  actions 
exceeding  $2,500  subsequent  to  the 
review  and  approval  recommendation 
by  the  Director.  Division  of  Contracts 
and  Property  Management. 

(c)  Requests  received  by  contracting 
officers  for  ratification  of  commitments 
made  by  personnel  lacking  contracting 
authority  must  be  processed  as  follows: 

(1)  The  Designating  Official, 
responsible  for  the  office  request,  shall 
fumisn  the  contracting  officer  all 
records  and  documents  concerning  the 
commitment  and  a  complete  written 


statement  of  facts,  including,  but  not 
limited  to: 

(i)  A  written  statement  consistent 
with  the  complexity  and  size  of  the 
action  as  to  why  the  contracting  office 
was  not  used  including  the  name  of  the 
employee  who  made  the  commitment; 

(ii)  A  statement  as  to  why  the 
proposed  contractor  was  selected; 

(iii)  A  list  of  other  sources  considered; 

(iv)  A  description  of  work  performed, 
or  to  be  performed,  or  products  to  be 
furnished; 

(v)  The  estimated  or  agreed  upon 
contract  price; 

(vi)  A  certification  of  the  appropriated 
funds  available; 

(vii)  A  description  of  how 
unauthorized  commitments  in  similar 
circumstances  will  be  avoided  in  the 
future. 

(2)  The  contracting  officer  shall 
review  the  written  statement  of  facts  for 
a  determination  of  approval  of  all 
actions  valued  at  $2,500  or  less.  For 
actions  greater  than  $2,500,  the 
contracting  officer  shall  forward  the 
written  statement  of  facts  to  the 
Competition  Advocate  through  the 
Director.  Division  of  Contracts  and 
Property  Management  with  any 
comments  or  information  that  should  be 
considered  in  evaluating  the  request  for 
ratification. 

(3)  The  NRC  legal  advisor  may  be 
asked  for  an  opinion,  advice,  or 
concurrence  if  there  is  concern 
regarding  the  propriety  of  the  funding 
soiure,  appropriateness  of  the  expense, 
or  when  some  other  legal  issue  is 
involved. 

2001 .603    Selection,  appointment,  and 
tenmination  of  appointment 

The  Director.  Division  of  Contracts 
and  Property  Management,  is  authorized 
by  the  Director.  Office  of 
Administration,  to  select  and  appoint 
contracting  officers  and  to  terminate 
their  appointment  as  prescribed  in  FAR 
1.603.  Delegations  of  contracting  officer 
authority  are  issued  by  memorandum 
which  includes  a  clear  statement  of  the 
delegated  authority,  including 
responsibilities  and  limitations  in 
addition  to  the  "Certificate  of 
Appointment".  SF  1402.  The  Director. 
Division  of  Contracts  and  Property 
Management,  may  delegate  micro- 
purchase  authority  in  accordance  with 
agency  procedures.  Such  delegation 
may  be  accomplished  by  written 
memorandum,  (ref.  FAR  1.603-3(b)) 

PART  2002— DEFINITIONS 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841 
and  41  U.S.C.  418(b). 


Subpart  2002 
2002.100    Def 


means  the  Di 
Administrati 
Section  1004 
Federal  Acqi 

PART  2003- 
PRACTICES 
CONFLICTS 


Subpart  2003. 
Qovemment  ( 
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Contracts 
is  authorized 


U.S.C.  5841, 


Subpart  2002.1— Definitions 

2002.100    Definitions. 

Agency  means  the  Nuclear  Regulatory  ' 
Commission  (NRC). 

Agency  Head  or  Head  of  the  Agency 
means  the  NRC  Executive  Director  for 
Operations,  for  the  purposes  specified 
in  this  chapter  and  the  FAR.  This 
delegation  does  not  extend  to  internal 
NRC  requirements  such  as  clearance 
levels  and  Commission  papers  which 
specify  higher  levels  of  authority. 

Commission  means  the  NRC 
Commission  of  five  members,  or  a 
quorum  thereof,  sitting  as  a  body,  as 
provided  by  Section  201  of  the  Energy 
Reorganization  Act  of  1974  (42  U.S.C. 
5841). 

Competition  Advocate  means  the 
individual  appointed  as  such  by  the 
Agency  Head  as  required  by  Pub.  L. 
98-369.  The  Director,  Office  of 
Administration,  has  been  appointed  the 
Competition  Advocate  for  the  NRC. 

Head  of  the  Contracting  Activity 
means  the  Director,  Division  of 
Contracts  and  Property  Management. 

Senior  Procurement  Executive  means 
the  individual  appointed  as  such  by  the 
Agency  Head  pursuant  to  Executive 
Order  12352.  The  Deputy  Executive 
Director  for  Management  Services,  has 
been  appointed  the  NRC  Senior 
Procurement  Executive. 

SimpUfied  acquisitions  means  those 
acquisition  conducted  using  the 
methods,  policies  and  procediu'es  of 
FAR  Part  13  for  making  purchases  of 
supplies  or  services. 

Task  and  DeUvery  Order  Ombudsman 
means  the  Director,  Office  of 
Administration,  or  designee  pursuant  to 
Section  1004(a)  of  Pub.  L.  103-355,  the 
Federal  Acquisition  Streamlining  Act. 

PART  2003— IIMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  2003.1— Safeguards 

Sec. 

2003.101-3    Agency  regulations. 

Subpart  2003.2— Contractor  Gratuities  to 
Qovemment  Personnel 

2003.203    Reporting  of  suspected  violation 
of  the  gratuities  clause. 
Authority:  42  U.S.C.  2201;  Sec.  201, 
88  Stat.  1242,  as  amended;  42  U.S.C. 
5841;  and  41  U.S.C.  418(b). 

Subpart  2003.1— Safeguards 

2003.101-3    Agency  regulations. 

Standards  of  conduct  for  federal 
employees  are  published  in  5  CFR  Parts 
2635  and  5801.  Requirements  for 
financial  disclosure  are  published  in  5 
CFR  Part  2634. 


Subpart  2003.2— Contractor  Gratuities 
to  Government  Personnel 

2003.203    Reporting  suspected  violations 
of  the  gratuities  clause. 

(a)  Suspected  violations  of  the 
"Gratuities"  clause,  FAR  52.203.3,  must 
be  reported  orally  or  in  waiting  directly 
to  the  NRC  Office  of  the  Inspector 
General.  A  report  must  include  all  facts 
and  circvunstances  related  to  the  case. 
Refer  to  5  CFR  2635  for  an  explanation 
regarding  what  is  prohibited  and  what 
is  permitted. 

(b)  When  appropriate,  discussions 
writh  the  contracting  officer  or  a  higher 
procurement  official,  procurement 
policy  staff,  and  the  procurement  legal 
advisor  prior  to  filing  a  report  are 
encouraged. 

PART  2004— ADMINISTRATIVE 
MATTERS 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  481(b). 

Sutjpart  2004.4 — Safeguarding 
Classified  Information  Within  Industry 

2004.404    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  §  2052.204-70  Security,  in 
all  solicitations  and  contracts  under 
which  the  contractor  may  have  access 
to,  or  contact  with,  classified 
information,  including  National 
Security  information,  restricted  data, 
formerly  restricted  data,  and  other 
classified  data. 

(b)  The  contracting  officer  shall  insert 
the  clause  §2052.204-71  Site  Access 
Badge  Requirements,  in  all  solicitations 
and  contracts  under  which  the 
contractor  will  require  access  to 
Government  facilities.  The  clause  may 
be  altered  to  reflect  any  special 
conditions  to  be  applied  to  foreign 
nationals. 

SUBCHAPTER  B— COMPEXmON  AND 
ACQUISITION  PLANNING 

Part  2005— PUBLICIZING  CONTRACT 
ACTIONS 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  Sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  Pub.  L. 
93-400,  88  Stat.  796,  as  amended  by  Pub.  L. 
96-83,  93  Stat.  648,  Pub.  L.  98-577,  98  Stat. 
3074  (41  U.S.C.  401  et  seq.). 

Subpart  2005.5 — Paid  Advertisements 

2005.502    Authority. 

Before  placing  paid  advertisements  in 
newspapers  and  trade  journals  to 
publicize  contract  actions,  written 
authority  must  be  obtained  fi-om  the 
Director,  Division  of  Contracts  and 
Property  Management,  for  Headquarters 


activities,  or  the  Director,  Division  of 
Resource  Management  and 
Administration,  within  each  regional 
office  for  a  regional  procurement. 

Part  2009— CONTRACTOR 
QUAUFICAT10NS 

Sut>part  2009.1— Responsible  Prospective 
Contractors 

2009.100    NRC  policy. 
200&fl05-70    Contract  provisions. 

Subpart  2009.4 — Debarment,  Suspension, 
and  ineligibility 

Sec.* 

2009.403  Definitions. 

2009.404  Consolidated  lists  of  parties 
excluded  from  Federal  procurement  or 
non-procurement  programs. 

2009.405  Effect  of  listing. 
2009.405-1    Continuation  of  current 

contracts. 
2009.405-2    Restrictions  on  subcontracting. 

2009.406  Del>aiment. 
2009.406-3     Procedures. 

2009.407  Suspension. 
2009.407-3     Procedures. 
2009-470    Appeals. 

Subpart  2009.5 — Organizational  Conflicts  of 
Interest 

Sec. 

2009.500     Scope  of  subpart. 

2009.570    NRC  organizational  conflicts  of 

interest. 
2009.570-1     Scope  of  policy. 
2009.570-2     Definitions. 
2009.570-3     Criteria  for  recognizing 

contractor  organizational  conflicts  of 

interest. 
2009.570—4     Representation. 
2009.570-5    Contract  clauses. 
2009.570-6    Evaluation,  findings,  and 

contract  award. 
2009.570-7     Conflicts  identified  after  award. 
2009.570-8     Subcontracts. 
2009.570-9    Waiver. 
2009.570-10    Remedies. 

Authority:  42  U.S.C.  2201;  Sec  201.  88  Stat. 
1242;  as  amended;  42  U.S.C  5841;  and  41 
U.S.C  418(b). 

Subpart  2009.1 — Responsible 
Prospective  Contractors 

2009.100    NRC  policy. 

(a)  It  is  NRC  policy  that  only 
competitively  awarded  contracts  shall 
be  placed  with  an  individual  who  was 
employed  by  the  NRC  within  two  years 
from  the  date  of  the  Request  for 
Procurement  Action.  This  policy  also 
pertains  to  any  firm  in  which  the  former 
NRC  employee  is  a  partner,  principal 
officer,  majority  stockholder,  principal 
investigator,  project  manager,  principal 
under  the  contract,  a  person  who 
performs  more  than  a  nominal  amount 
of  the  work  under  the  NRC  Statement  of 
Work,  or  the  firm  is  otherwise 
controlled  or  predominately  staffed  by 
former  NRC  employees. 
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(b)  The  following  procurement  actions 
are  considered  noncompetitive  for  the 
purposes  of  this  policy: 

(1)  Contracts  awarded 
noncompetitively  under  the  Small 
Business  Administration's  8(a)  Program; 

(2)  Individual  task  orders  if  the  former 
employee  was  not  identiHed  as  "key 
personnel"  in  a  proposal  which  was 
evaluated  under  competitive 
procedures; 

(3)  Unsolicited  proposals; 

(4)  Subcontracts  that  require  review 
for  the  purpose  of  granting  consent 
under  NRC  prime  contracts. 

(c)  The  term  NRC  employee  includes 
special  Government  employees 
performing  services  for  NRC  as  experts, 
advisors,  consultants,  or  members  of 
advisory  committees,  if— 

(1)  The  contract  arises  directly  out  of 
the  individual's  activity  as  a  special 
employee; 

(2)  The  individual  is  in  a  position  to 
influence  the  award  of  the  contract;  or 

(3)  The  Contracting  Officer 
determines  that  another  conflict  of 
interest  exists. 

(d)  A  justification  explaining  why  it  is 
in  the  best  interest  of  the  Government  to 
contract  with  an  individual  or  firm 
described  in  paragraphs  (a)  and  (b)  of 
this  section  on  a  noncompetitive  basis 
may  be  approved  by  the  Senior 
Procurement  Executive  after  consulting 
with  the  Executive  Director  for 
Operations.  This  is  in  addition  to  any 
justification  and  approvals  which  may 
be  required  by  the  FAR  for  use  of  other 
than  full  and  open  competition. 

(e)  Nothing  in  this  policy  statement 
shall  be  construed  as  relieving  former 
employees  from  obligations  prescribed 
by  law,  such  as  18  U.S.C.  207. 
Restrictions  on  Former  Officers. 
Employees,  and  Elected  Officials  of  the 
Executive  and  Legislative  Branches. 

2009. 1 05-70    Contract  provisions. 

The  contracting  officer  shall  insert  the 
following  provisions  in  all  solicitations: 

(a)  Section  2052.209-70  Current/ 
Former  Agency  Employee  Involvement. 

Subpart  2009.4— Determent, 
Suspension,  and  Ineligibility 

2009.403  Definitions. 

As  used  in  2009.4: 

Debarring  official  means  the  Senior 
Procurement  Executive. 

Suspending  official  means  the  Senior 
Procurement  Executive. 

2009.404  Consolidated  list  of  parties 
excluded  from  Federal  procurement  or  non- 
procurement  programs. 

The  contracting  officer  responsible  for 
the  contract  affected  by  the  debarment 
or  suspension  shall  perform  the  actions 
required  by  FAR  9.404(c)(lH6). 


2009.405    Effect  of  listing. 

Compelling  reasons  are  considered  to 
be  present  where  failure  to  contract  with 
the  debarred  or  suspended  contractor 
would  seriously  harm  the  agency's 
programs  and  prevent  accomplishment 
of  mission  requirements.  The  Senior 
Procurement  Executive  is  authorized  to 
make  the  determinations  under  FAR 
9.405.  Requests  for  these  detenninations 
must  be  submitted  from  the  Head  of  the 
Contracting  Activity,  through  the 
Director,  Office  of  Administration,  to 
the  Senior  Procurement  Executive. 

2009.405-1    Continuation  of  current 
contracts. 

The  Head  of  the  Contracting  Activity 
is  authorized  to  make  the  determination 
to  continue  contracts  or  subcontracts  in 
existence  at  the  time  the  contractor  was 
debarred,  suspended,  or  proposed  for 
debarment  in  accordance  with  FAR 
9.405-1. 

2009.405-2    Restrictions  on 
subcontracting. 

The  Head  of  the  Contracting  Activity 
is  authorized  to  approve  subcontracts 
with  debarred  or  suspended 
subcontractors  under  FAR  9.405-2. 

2009.406    Oet>arment 

2009.406-3    Procedures. 

(a)  Investigation  and  referral.  When  a 
contracting  officer  becomes  aware  of 
possible  irregularities  or  any 
information  which  may  be  sufficient 
cause  for  debarment,  the  case  must  be 
referred  from  the  Head  of  the 
Contracting  Activity,  through  the 
Director.  Office  of  Administration,  to 
the  Senior  Procurement  Executive 
immediately.  The  case  must  be 
accompanied  by  a  complete  statement  of 
the  facts  (including  a  copy  of  any 
criminal  indictments,  if  applicable) 
along  with  a  recommendation  for  action. 
Where  the  statement  of  facts  indicates 
the  irregularities  to  be  possible  criminal 
offenses,  or  for  any  other  reason  further 
investigation  is  considered  necessary, 
the  matter  must  first  be  referred  to  the 
Head  of  the  Contracting  Activity  who 
will  consult  with  the  Office  of  the 
Inspector  General  to  determine  if  further 
investigation  is  required  prior  to 
referring  to  the  debarring  official. 

(b)  Decision-making  process.  If,  after 
reviewing  the  recommendations  and 
consulting  with  the  Office  of  the 
General  Counsel  and,  if  appropriate,  the 
Office  of  the  Inspector  General,  the 
debarring  official  determines  debarment 
is  justified,  the  debarring  official  shall 
initiate  the  proposed  debarment  in 
accordance  with  FAR  9.406-3(c)  and 
notify  the  Head  of  the  Contracting 
Activity  of  the  action  taken.  If  the 


contractor  fails  to  submit  a  timely 
written  response  within  30  days  after 
receipt  of  the  notice  in  accordance  with 
FAR  9.406-3(c)(4),  the  debarring  official 
may  notify  the  contractor  in  accordance 
with  FAR  9.406-3(d)  that  the  contractor 
is  debarred. 

(c)  Fact-finding  proceedings.  For 
actions  fisted  under  FAR  9.406-3(b)(2), 
the  contractor  shall  be  given  the 
opportunity  to  appear  at  an  informal 
hearing.  The  hearing  should  be  held  at 
a  location  and  time  that  is  convenient  to 
the  parties  concerned,  and  no  later  than 
30  days  after  the  contractor  received  the 
notice,  if  at  all  possible.  The  contractor 
and  any  specifically  named  affiUates 
may  be  represented  by  counsel  or  any 
duly  authorized  representative. 
Witnesses  may  be  called  by  either  party. 
The  proceedings  must  be  conducted 
expeditiously  and  in  such  a  manner  that 
each  party  will  have  an  opportunity  to 
present  all  information  considered 
pertinent  to  the  proposed  debarment. 

2009.407    Suspension. 

2009.407-3    Procedures. 

(a)  Investigation  and  referral.  When  a 
contracting  officer  becomes  aware  of 
possible  irregularities  or  any 
information  which  may  be  sufficient 
cause  for  suspension,  the  case  must  be 
referred  from  the  Head  of  the 
Contracting  Activity,  through  the 
Director,  Office  of  Administration,  to 
the  Senior  Procurement  Executive 
immediately.  The  case  must  be 
accompanied  by  a  complete  statement  of 
the  facts  along  with  a  recommendation 
for  action.  Where  the  statement  of  facts 
indicates  the  irregularities  to  be  possible 
criminal  offenses,  or  for  any  other 
reason  further  investigation  is 
considered  necessary,  the  matter  must 
first  be  referred  to  the  Head  of  the 
Contracting  Activity  who  will  consult 
with  the  Office  of  the  hispector  General 
to  determine  if  further  investigation  is 
required  prior  to  referring  the  matter  to 
the  suspending  official. 

(b)  Decision-making  process.  If,  after 
reviewing  the  recommendations  and 
consulting  with  the  Office  of  the 
General  Counsel,  and  if  appropriate,  the 
Office  of  the  Inspector  General,  the 
suspending  official  determines 
suspension  is  justified,  the  suspending 
official  shall  initiate  the  proposed 
suspension  in  accordance  with  FAR 
9.407-3(b)(2).  The  contractor  shall  be 
given  the  opportunity  to  appear  at  an 
informal  hearing,  similar  in  nature  to 
the  hearing  for  debarments  as  discussed 
in  FAR  9.406-3(b)(2).  If  the  contractor 
fails  to  submit  a  timely  vmtten  response 
within  30  days  after  receipt  of  the  notice 
in  accordance  with  FAR  9.407-3(c)(5), 
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the  suspending  official  may  notify  the 
contractor  in  accordance  with  FAR 
9.407-3(d)  that  the  contractor  is 
suspended. 

2009.470    Appeals. 

A  debarred  or  suspended  contractor 
may  appeal  the  debarring/suspending 
official's  decision  by  mailing  or 
otherwise  furnishing  a  written  notice 
within  90  days  from  the  date  of  the 
decision  to  the  Executive  Director  for 
Operations.  A  copy  of  the  notice  of 
appeal  must  be  furnished  to  the 
debarring/suspending  official. 

Subpart  2009.5— Organizational 
Conflicts  of  Interest 

2009.500    Scope  of  subpart 

In  accordance  with  42  U.S.C.  2210a.. 
NRC  acquisitions  are  processed  in 
accordance  with  2009.570,  which  takes 
precedence  over  FAR  9.5  with  respect  to 
organizational  conflicts  of  interest. 
Where  non-conflicting  guidance  appears 
in  FAR  9.5,  that  guidance  must  be 
followed. 

2009.570    NRC  organizational  conflicts  of 
interest 

2009.570-1    Scope  of  policy. 

I   (a)  It  is  the  policy  of  NRC  to  avoid, 
eliminate,  or  neutralize  contractor 
organizational  conflicts  of  interest.  The 
NRC  achieves  this  objective  by  requiring 
all  prospective  contractors  to  submit 
information  describing  relationships,  if 
any,  with  organizations  or  persons 
(including  those  regulated  by  the  NRC) 
which  may  give  rise  to  actual  or 
potential  conflicts  of  interest  in  the 
event  of  contract  award. 

(b)  Contractor  conflict  of  interest 
determinations  cannot  be  made 
automatically  or  routinely.  The 
application  of  sound  judgment  on 
virtually  a  case-by-case  basis  is 
necessary  if  the  policy  is  to  be  applied 
to  satisfy  the  overall  public  interest.  It 
is  not  possible  to  prescribe  in  advance 
a  specific  method  or  set  of  criteria 
which  would  serve  to  identify  and 
resolve  all  of  the  contractor  conflict  of 
interest  situations  that  might  arise. 
However,  examples  are  provided  in  this 
chapter  to  guide  application  of  this 
policy  guidance.  The  ultimate  test  is  as 
follows:  Might  the  contractor,  if 
awarded  the  contract,  be  placed  in  a 
position  where  its  judgment  may  be 
biased,  or  where  it  may  have  an  unfair 
competitive  advantage? 

(c)  The  conflict  of  interest  rule 
contained  in  this  subpart  applies  to 
contractors  and  offerors  only. 
Individuals  or  firms  who  have  other 
relationships  with  the  NRC  (e.g.,  parties 
to  a  licensing  proceeding)  are  not 


covered  by  this  regulation.  This  rule 
does  not  apply  to  the  acquisition  of 
consulting  services  through  the 
personnel  appointment  process,  NRC 
agreements  with  other  Government 
agencies,  international  organizations,  or 
state,  local,  or  foreign  Governments. 
Separate  procedures  for  avoiding 
conflicts  of  interest  will  be  employed  in 
these  agreements,  as  appropriate. 

2009.570-2    Definitions. 

Affiliates  means  business  concerns 
which  are  affiliates  of  each  other  when 
either  directly  or  indirectly  one  concern 
or  individual  controls  or  has  the  power 
to  control  another,  or  when  a  third  party 
controls  or  has  the  power  to  control 
both. 

Contract  means  any  contractual 
agreement  or  other  arrangement  with 
the  NRC  except  as  provided  in 
§2009.570-l(c). 

Contractor  means  any  person,  firm, 
unincorporated  association,  joint 
venture,  co-sponsor,  partnership, 
corporation,  affiliates  thereof,  or  their 
successors  in  interest,  including  their 
chief  executives,  directors,  key 
personnel  (identified  in  the  contract), 
proposed  consultants  or  subcontractors, 
which  are  a  party  to  a  contract  with  the 
NRC. 

Evaluation  activities  means  any  effort 
involving  the  appraisal  of  a  technology, 
process,  product,  or  policy. 

Offeror  or  prospective  contractor 
means  any  person,  firm,  unincorporated 
association,  joint  venture,  co-sponsor, 
partnership,  corporation,  or  their 
affiliates  or  successors  in  interest, 
including  their  chief  executives, 
directors,  key  personnel,  proposed 
consultants,  or  subcontractors, 
submitting  a  bid  or  proposal,  solicited 
or  unsolicited,  to  the  NRC  to  obtain  a 
contract. 

Organizational  conflicts  of  interest 
means  that  a  relationship  exists 
whereby  a  contractor  or  prospective 
contractor  has  present  or  planned 
interests  related  to  the  work  to  be 
performed  under  an  NRC  contract 
which: 

(1)  May  diminish  its  capacity  to  give 
impartial,  technically  sound,  objective 
assistance  and  advice,  or  may  otherwise 
result  in  a  biased  work  product;  or 

(2)  May  result  in  its  being  given  an 
unfair  competitive  advantage. 

Potential  conflict  of  interest  means 
that  a  factual  situation  exists  that 
suggests  that  an  actual  conflict  of 
interest  may  arise  from  award  of  a 
proposed  contract.  The  term  potential 
conflict  of  interest  is  used  to  signify 
those  situations  that — 


(1)  Merit  investigation  before  contract 
award  to  ascertain  whether  award 
would  give  rise  to  an  actual  conflict;  or 

(2)  Must  be  reported  to  the  contracting 
officer  for  investigation  if  they  arise 
during  contract  performance. 

Research  means  any  scientific  or 
technical  work  involving  theoretical 
analysis,  exploration,  or 
experimentation . 

Subcontractor  means  any 
subcontractor  of  any  tier  who  performs 
work  under  a  contract  with  the  NRC 
except  subcontracts  for  supplies  and 
subcontracts  in  amounts  not  exceeding 
$10,000. 

Technical  consulting  and 
management  support  services  means 
internal  assistance  to  a  component  of 
the  NRC  in  the  formulation  or 
administration  of  its  programs,  projects, 
or  policies  which  normally  require  that 
the  contractor  be  given  access  to 
proprietary  information  or  to 
information  that  has  not  been  made 
available  to  the  public.  These  services 
typically  include  assistance  in  the 
preparation  of  program  plans, 
preliminary  designs,  specifications,  or 
statements  of  work. 

2009.57O-3    Criteria  for  recognizing 
contractor  organizational  conflicts  of 
interest 

(a)  General.  (1)  Two  questions  will  be 
asked  in  determining  whether  actual  or 
potential  organizational  conflicts  of 
interest  exist: 

(i)  Are  there  conflicting  roles  which 
might  bias  an  offeror's  or  contractor's 
judgment  in  relation  to  its  work  for  the 
NRC? 

(ii)  May  the  offeror  or  contractor  be 
given  an  unfair  competitive  advantage 
based  on  the  performance  of  the 
contract? 

(2)  NRC's  ultimate  determination  that 
organizational  conflicts  of  interest  exist 
will  be  made  in  light  of  common  sense 
and  good  business  judgment  based  upon 
the  relevant  facts.  While  it  is  difficult  to 
identify  and  to  prescribe  in  advance  a 
specific  method  for  avoiding  all  of  the 
vaiious  situations  or  relationships  that 
might  involve  potential  organizational 
conflicts  of  interest,  NRC  personnel  will 
pay  particular  attention  to  proposed 
contractual  requirements  that  call  for 
the*rendering  of  advice,  consultation  or 
evaluation  activities,  or  similar 
activities  that  directly  lay  the 
groundwork  for  the  NRC's  decisions  on 
regulatory  activities,  future 
procurements,  and  research  programs. 
Any  work  performed  at  an  applicant  or 
licensee  site  will  also  be  closely 
scrutinized  by  the  NRC  staff. 

(b)  Situations  or  relationships.  The 
following  situations  or  relationships 
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may  give  rise  to  organi2ational  conflicts 
of  interest: 

(1)  The  offeror  or  contractor  shall 
disclose  information,  that  may  give  rise 
to  organizational  conflicts  of  interest 
under  the  following  circumstances.  The 
information  may  include  the  scope  of 
work  or  specification  for  the 
requirement,  being  performed,  the 
period  of  performance,  and  the  name 
and  telephone  number  for  a  point  of 
contact  at  the  organization 
knowledgeable  about  the  commercial 
contract. 

(i)  Where  the  offeror  or  contractor 
provides  advice  and  recommendations 
to  the  NRC  in  the  same  technical  area 
where  it  is  also  providing  consulting 
assistance  to  any  organization  regulated 
by  the  NRC. 

(ii)  Where  the  offeror  or  contractor 
provides  advice  to  the  NRC  on  the  same 
or  similar  matter  on  which  it  is  also 
providing  assistance  to  any  organization 
regulated  by  the  NRC. 

(iii)  Where  the  offeror  or  contractor 
evaluates  its  own  products  or  services, 
or  has  been  substantially  involved  in  the 
development  or  marketing  of  the 
products  or  services  of  another  entity. 

(iv)  Where  the  award  of  a  contract 
would  result  in  placing  the  offeror  or 
contractor  in  a  conflicting  role  in  which 
its  judgment  may  be  biased  in  relation 
to  its  work  for  the  NRC,  or  would  resuh 
in  an  imfair  competitive  advantage  for 
the  offeror  or  contractor. 

(v)  Where  the  offeror  or  contractor 
solicits  or  performs  work  at  an  applicant 
or  hcensee  site  while  performing  work 
in  the  same  technical  area  for  the  NRC 
at  the  same  site. 

(2)  The  contracting  officer  may 
request  specific  information  from  an 
offeror  or  contractor  or  may  require 
special  contract  clauses  such  as 
provided  in  §  2009.570-5(b)  in  the 
following  circumstances: 

(i)  Where  the  offeror  or  contractor 
prepares  specifications  that  are  to  be 
used  in  competitive  procurements  of 
products  or  services  covered  by  the 
specifications. 

(iij  Where  the  offeror  or  contractor 
prepares  plans  for  specific  approaches 
or  methodologies  that  are  to  hie 
incorporated  into  competitive 
procurements  using  the  approaches  or 
methodologies. 

(iii)  Where  the  offeror  or  contractor  is 
granted  access  to  information  not 
available  to  the  public  concerning  NRC 
plans,  policies,  or  programs  that  could 
form  the  basis  for  a  later  procurement 
action. 

(iv)  Where  the  offeror  or  contractor  is 
granted  access  to  proprietary 
information  of  its  competitors. 


(v)  Where  the  award  of  a  contract 
might  result  in  placing  the  offeror  or 
contractor  in  a  conflicting  role  in  which 
its  judgment  may  be  biased  in  relation 
to  its  work  for  the  NRC  or  might  result 
in  an  unfair  competitive  advantage  for 
the  offeror  or  contractor. 

(c)  Policy  application  guidance.  The 
following  examples  are  illustrative  only 
and  are  not  intended  to  identify  and 
resolve  all  contractor  organizational 
conflict  of  interest  situations. 

(l)(i)  Example.  The  ABC  Corp.,  in 
response  to  a  Request  For  Proposal 
(RFP),  proposes  to  undertake  certain 
analyses  of  a  reactor  component  as 
called  for  in  the  RFP.  The  ABC  Corp.  is 
one  of  several  companies  considered  to 
be  technically  well  qualified.  In 
response  to  the  inquiry  in  the  RFP,  the 
ABC  Corp.  advises  that  it  is  currently 
performing  similar  analyses  for  the 
reactor  manufacturer. 

(ii)  Guidance.  An  NRC  contract  for 
that  particular  work  normally  would  not 
be  awarded  to  the  ABC  Corp.  because 
the  company  would  be  placed  in  a 
position  in  which  its  judgment  could  be 
biased  in  relationship  to  its  work  for  the 
NRC.  Because  there  are  other  well- 
qualified  companies  available,  there 
would  be  no  reason  for  considering  a 
waiver  of  the  pohcy. 

(2)(i)  Example.  The  ABC  Corp.,  in 
response  to  an  RFP,  proposes  to  perform 
certain  analyses  of  a  reactor  component 
that  is  unique  to  one  type  of  advanced 
reactor.  As  is  the  case  with  other 
technically  qualified  companies 
responding  to  the  RFP,  the  ABC  Corp. 
is  performing  various  projects  for 
several  different  utility  clients.  None  of 
the  ABC  Corp.  projects  have  any 
relationship  to  the  work  called  for  in  the 
RFP.  Based  on  the  NRC  evaluation,  the 
ABC  Corp.  is  considered  to  be  the  best 
qualified  company  to  perform  the  work 
outlined  in  the  RFP. 

(ii)  Guidance.  An  NRC  contract 
normally  could  be  awarded  to  the  ABC 
Corp.  because  no  conflict  of  interest 
exists  which  could  motivate  bias  with 
respect  to  the  work.  An  appropriate 
clause  would  be  included  in  the 
contract  to  preclude  the  ABC  Corp.  ft-om 
subsequently  contracting  for  work  with 
the  private  sector  that  could  create  a 
conflict  during  the  performance  of  the 
NRC  contract.  For  example,  ABC  Corp. 
would  be  precluded  from  the 
performance  of  similar  work  for  the 
company  developing  the  advanced 
reactor  mentioned  in  the  example. 

(3)(i)  Example.  The  ABC  Corp.,  in 
response  to  a  competitive  RFP,  submits 
a  proposal  to  assist  the  NRC  in  revising 
NRC's  guidance  documents  on  the 
respiratory  protection  requirements  of 
10  CFR  Part  20.  ABC  Corp.  is  the  only 


firm  determined  to  be  technically 
acceptable.  ABC  Corp.  has  performed 
substantial  work  for  regulated  utilities 
in  the  past  and  is  expected  to  continue 
similar  efforts  in  the  future.  The  work 
has  and  will  cover  the  writing, 
implementation,  and  administration  of 
compliance  respiratory  protection 
programs  for  nuclear  power  plants. 

(ii)  Guidance.  This  situation  would 
place  the  firm  in  a  role  where  its 
judgment  could  be  biased  in 
relationship  to  its  work  for  the  NRC. 
Because  the  nature  of  the  required  work 
is  vitally  important  in  terms  of  the 
NRC's  responsibilities  and  no 
reasonable  alternative  exists,  a  waiver  of 
the  policy,  in  accordance  with 
2009.570-9  may  be  warranted.  Any 
waiver  must  be  fully  dociunented  in 
accordance  with  the  waiver  provisions 
of  this  policy  with  particular  attention 
to  the  establishment  of  protective 
mechanisms  to  guard  against  bias. 

(4)(i)  Example.  The  ABC  Corp. 
submits  a  proposal  for  a  new  system  to 
evaluate  a  specific  reactor  component's 
performance  for  the  piupose  of 
developing  standards  that  are  important 
to  the  NRC  program.  The  ABC  Corp.  has 
advised  the  NRC  that  it  intends  to  sell 
the  new  system  to  industry  once  its 
practicability  has  been  demonstrated. 
Other  companies  in  this  business  are 
using  older  systems  for  evaluation  of  the 
specific  reactor  component. 

(ii)  Guidance.  A  contract  could  be 
awarded  to  the  ABC  Corp.  if  the  contract 
stipulates  that  no  information  produced 
under  the  contract  will  be  used  in  the 
contractor's  private  activities  unless  this 
information  has  been  reported  to  the 
NRC.  Data  on  how  the  reactor 
component  performs,  which  is  reported 
to  the  NRC  by  contractors,  will  normally 
be  disseminated  by  the  NRC  to  others  to 
preclude  an  unfair  competitive 
advantage.  When  the  NRC  furnishes 
information  about  the  reactor 
component  to  the  contractor  for  the 
performance  of  contracted  work,  the 
information  may  not  be  used  in  the 
contractor's  private  activities  unless  the 
information  is  generally  available  to 
others.  Further,  the  contract  will 
stipulate  that  the  contractor  will  inform 
the  NRC  contracting  officer  of  all 
situations  in  which  the  information, 
developed  about  the  performance  of  the 
reactor  component  under  the  contract,  is 
proposed  to  be  used. 

(5)(i)  Example.  The  ABC  Corp.,  in 
response  to  a  RFP,  proposes  to  assemble 
a  map  showing  certain  seismological 
features  of  the  Appalachian  fold  belt.  In 
accordance  with  the  representation  in 
the  RFP  and  2009.570-3(b)(l)(i),  ABC 
Corp.  informs  the  NRC  that  it  is 
presently  doing  seismological  studies 
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for  several  utilities  in  the  eastern  United 
States,  but  none  of  the  sites  are  within 
the  geographic  area  contemplated  by  the 
NRC  study. 

(ii)  Guidance.  The  contracting  officer 
would  normally  conclude  that  award  of 
a  contract  would  not  place  ABC  Corp. 
in  a  conflicting  role  where  its  judgment 
might  be  biased.  Section  2052.209-72(c) 
Work  for  Others,  would  preclude  ABC 
Corp.  from  accepting  work  which  could 
create  a  conflict  of  interest  during  the 
term  of  the  NRC  contract. 

(6)(i)  Example.  AD  Division  of  ABC 
Corp.,  in  response  to  a  RFP,  submits  a 
proposal  to  assist  the  NRC  in  the  safety 
and  environmental  review  of 
applications  for  licenses  for  the 
construction,  operation,  and 
decommissioning  of  fuel  cycle  facilities. 
ABC  Corp.  is  divided  into  two  separate 
and  distinct  divisions,  AD  and  BC.  The 
BC  Division  performs  the  same  or 
similar  services  for  industry.  The  BC 
Division  is  currently  pro  viding  the 
same  or  similar  services  required  under 
the  NRC's  contract  for  an  applicant  or 
licensee. 

(ii)  Guidance.  An  NRC  contract  for 
that  particular  work  would  not  be 
awarded  to  the  ABC  Corp.  The  AD 
Division  could  be  placed  in  a  position 
to  pass  judgment  on  work  performed  by 
the  BC  Division,  which  could  bias  its 
work  for  NRC.  Further,  the  Conflict  of 
Interest  provisions  apply  to  ABC  Corp. 
and  not  to  separate  or  distinct  divisions 
within  the  company.  If  no  reasonable 
alternative  exists,  a  waiver  of  the  policy 
could  be  sought  in  accordance  with 
2009.570-9. 

(7)(i)  Example.  The  ABC  Corp. 
completes  an  analysis  for  NRC  of  steam 
generator  tube  leaks  at  one  of  a  utility's 
six  sites.  Three  months  later,  ABC  Corp. 
is  asked  by  this  utility  to  perform  the 
same  analysis  at  another  of  its  sites. 

(ii)  Guidance.  Section  2052.290- 
72(c)(3)  would  prohibit  the  contractor 
from  beginning  this  work  for  the  utility 
until  one  year  after  completion  of  the 
NRC  work  at  the  first  site. 

(8)(i)  Example.  ABC  Corp.  is  assisting 
NRC  in  a  major  on-site  analysis  of  a 
utility's  redesign  of  the  common  areas 
between  its  twin  reactors.  The  contract 
is  for  two  years  with  an  estimated  value 
of  $5  million.  Near  the  completion  of 
the  NRC  work,  ABC  Corp.  requests 
authority  to  solicit  for  a  $100K  contract 
with  the  same  utility  to  trans  port  spent 
fuel  to  a  disposal  site.  ABC  Corp.  is 
performing  no  other  work  for  the  utility. 

(ii)  Guidance.  The  Contracting  Officer 
would  allow  the  contractor  to  proceed 
with  the  solicitation  because  it  is  not  in 
the  same  technical  area  as  the  NRC 
work;  and  the  potential  for  technical 
bias  by  the  contractor  because  of 


financial  ties  to  the  utility  is  slight  due 
to  the  relative  value  of  the  two 
contracts. 

(9)(i)  Example.  The  ABC  Corp.  is 
constructing  a  turbine  building  and 
installing  new  turbines  at  a  reactor  site. 
The  contract  with  the  utility  is  for  five 
years  and  has  a  total  value  of  $100 
million.  ABC  Corp.  has  responded  to  an 
NRC  Request  For  Proposal  requiring  the 
contractor  to  participate  in  a  major  team 
inspection  uiuelated  to  the  turbine  work 
at  the  same  site.  The  estimated  value  of 
the  contract  is  $75K. 

(ii)  Guidance.  An  NRC  contract  would 
not  normally  be  awarded  to  ABC  Corp. 
since  these  factors  create  the  potential 
for  financial  loyalty  to  the  utility  that 
may  bias  the  technical  judgment  of  the 
contractor. 

(d)  Other  considerations.  (1)  The  fact 
that  the  NRC  can  identify  and  later 
avoid,  eliminate,  or  neutralize  any 
potential  organizational  conflicts  arising 
from  the  performance  of  a  contract  is 
not  relevant  to  a  determination  of  the 
existence  of  conflicts  prior  to  the  award 
of  a  contract. 

(2)  It  is  not  relevant  that  the 
contractor  has  the  professional 
reputation  of  being  able  to  resist 
temptations  which  arise  from 
organizational  conflicts  of  interest,  or 
that  a  follow-on  procurement  is  not 
involved,  or  that  a  contract  is  awarded 
on  a  competitive  or  a  sole  source  basis. 

2009.570-4    Representation. 

(a)  The  following  procedures  are 
designed  to  assist  the  NRC  contracting 
officer  in  determining  whether 
situations  or  relationships  exist  which 
may  constitute  organizational  conflicts 
of  interest  with  respect  to  a  particular 
offeror  or  contractor.  The  procedures 
apply  to  small  purchases  meeting  the 
criteria  stated  in  the  following 
paragraph  (b)  of  this  section. 

(b)  The  organizational  conflicts  of 
interest  representation  provision  at 
2052.209-71  must  be  included  in 
solicitations  and  contracts  resulting 
fi-om  unsolicited  proposals.  The 
contracting  officer  must  also  include 
this  provision  for  task  orders  and 
contract  modifications  for  new  work  for: 

(1)  Evaluation  services  or  activities; 

(2)  Technical  consulting  and 
management  support  services; 

(3)  Research;  and 

(4)  Other  contractual  situations  where 
special  organizational  conflicts  of 
interest  provisions  are  noted  in  the 
solicitation  and  would  be  included  in 
the  resulting  contract.  This 
representation  requirement  also  applies 
to  all  modifications  for  additional  effort 
under  the  contract  except  those  issued 
under  the  "Changes"  clause.  Where, 


however,  a  statement  of  the  type 
required  by  the  organizational  conflicts 
of  interest  representation  provisions  has 
previously  been  submitted  with  regard 
to  the  contract  being  modified,  only  an 
updating  of  the  statement  is  required. 

(c)  The  offeror  may,  because  of  actual 
or  potential  organizational  conflicts  of 
interest,  propose  to  exclude  specific 
kinds  of  work  contained  in  a  RFP  unless 
the  RFP  specifically  prohibits  the 
exclusion.  Any  such  proposed  exclusion 
by  an  offeror  will  be  considered  by  the 
NRC  in  the  ijvaluation  of  proposals.  If 
the  NRC  considers  the  proposed 
excldded  work  to  be  an  essential  or 
integral  part  of  the  required  work  and  its 
exclusion  would  be  to  the  detriment  of 
the  competitive  posture  of  the  other 
offerors,  the  NRC  shall  reject  the 
proposal  as  unacceptable. 

(d)  The  offeror's  failure  to  execute  the 
representation  required  by  paragraph  {b) 
of  this  section  with  respect  to  an 
invitation  for  bids  is  considered  to  be  a 
minor  informality.  The  offeror  will  be 
permitted  to  correct  the  omission. 

2009.570-6    Contract  clauses. 

(a)  General  contract  clause.  All 
contracts  and  simplified  acquisitions  of 
the  types  set  forth  in  2009.5 70-4(b) 
must  include  the  clause  entitled, 
"Contractor  Organizational  Conflicts  of 
Interest."  set  forth  in  2052.209-72. 

fb)  Other  special  contract  clauses.  If  it 
is  determined  from  the  nature  of  the 
proposed  contract  that  an  organizational 
conflict  of  interest  exists,  the 
contracting  officer  may  determine  that 
the  conflict  can  be  avoided,  or,  after 
obtaining  a  waiver  in  accordance  with 
2009.570-9,  neutralized  through  the  use 
of  an  appropriate  special  contract 
clause.  If  appropriate,  the  offeror  may 
negotiate  the  terms  and  conditions  of 
these  clauses,  including  the  extent  and 
time  period  of  any  restriction.  These 
clauses  include  but  are  not  limited  to: 

(1)  Hardware  exclusion  clauses  which 
prohibit  the  acceptance  of  production 
contracts  following  a  related  non- 
production  contract  previously 
performed  by  the  contractor; 

(2^Software  exclusion  clauses; 

(3)  Clauses  which  require  the 
contractor  (and  certain  of  its  key 
personnel)  to  avoid  certain 
organizational  confUcts  of  interest;  and 

(4)  Clauses  which  provide  for 
protection  of  confidential  data  and 
guard  against  its  unauthorized  use. 

2009.570-6    Evaluation,  findings,  and 
contract  award. 

The  contracting  officer  shall  evaluate 
all  relevant  facts  submitted  by  an  offeror 
and  other  relevant  information.  After 
evaluating  this  information  against  the 
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criteria  of  2009.570-3,  the  contracting 
officer  shall  make  a  Ending  of  whether 
organizational  conflicts  of  interest  exist 
with  respect  to  a  particular  offeror.  If  it 
has  been  determined  that  real  or 
potential  conflicts  of  interest  exist,  the 
contracting  officer  shall: 

(a)  EhsquaUfy  the  offeror  from  award; 

(b)  Avoid  or  eliminate  such  conflicts 
by  appropriate  measures;  or 

(c)  Award  the  contract  under  the 
waiver  provision  of  2009.570-9. 

2009.570-7    Conflicts  Identified  after 
award. 

If  potential  organizational  conflicts  of 
interest  are  identified  after  award  with 
respect  to  a  particular  contractor,  and 
the  contracting  officer  determines  that 
conflicts  do  exist  and  that  it  would  not 
be  in  the  best  interest  of  the  Government 
to  terminate  the  contract,  as  provided  in 
the  clauses  required  by  2009.570-5,  the 
contracting  officer  shall  take  every 
reasonable  action  to  avoid,  eliminate,  or, 
after  obtaining  a  waiver  in  accordance 
with  2009.570-9,  neutralize  the  effects 
of  the  identified  conflict. 

2009.570-8    Subcontracts. 

The  contracting  officer  shall  require 
offerors  and  contractors  to  submit  a 
representation  statement  fi-om  all 
subcontractors  (other  than  a  supply 
subcontractor)  and  consultants 
performing  services  in  excess  of  $10,000 
in  accordance  with  2009.570-4(b}.  The 
contracting  officer  shall  require  the 
contractor  to  include  contract  clauses  in 
accordance  with  2009.570-5  in 
consultant  agreements  or  subcontracts 
involving  performance  of  work  under  a 
prime  contract. 

2009.570-9    Waiver. 

(a)  The  contracting  officer  determines 
the  need  to  seek  a  waiver  for  specific 
contract  awards,  writh  the  advice  and 
concurrence  of  the  program  office 
director  and  legal  counsel.  Upon  the 
recommendation  of  the  Senior 
Prociu^ment  Executive,  and  after 
consultation  vdth  legal  counsel,  the 
Executive  Director  for  Operations  may 
waive  the  policy  in  specific  cases  if  he 
determines  that  it  is  in  the  best  interest 
of  the  United  States  to  do  so. 

(b)  Waiver  action  is  strictly  Umited  to 
those  situations  in  which: 

(1)  The  work  to  be  performed  under 
contract  is  vital  to  the  NRC  program, 

(2)  The  work  carmot  be  satisfactorily 
performed  except  by  a  contractor  whose 
interests  give  rise  to  a  question  of 
conflict  of  interest. 

(3)  Contractual  and/or  technical 
review  and  surveillance  methods  can  be 
employed  by  the  NRC  to  neutralize  the 
conflict. 


(c)  For  any  waivers,  the  justification 
and  approval  documents  must  be  placed 
in  the  NRC  Pubhc  Document  Room. 

2009.570-10    Remedies. 

.    In  addition  to  other  remedies 
permitted  by  law  or  contract  for  a 
breach  of  the  restrictions  in  this  subpart 
or  for  any  intentional  misrepresentation 
or  intentional  nondisclosure  of  any 
relevant  interest  required  to  be  provided 
for  this  section,  the  NRC  may  debar  the 
contractor  from  subsequent  NRC 
contracts. 

PART  2011— DESCRIBING  AGENCY 
NEEDS 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841: 
and  41  U.S.C.  418(b). 

Subpart  2011.4— Delivery  or 
Performance  Schedules — Contract 
Clauses 

2011.104-70    NRCaauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  2052.211-70  Preparation  of 
Technical  Reports,  when  deUverables 
include  a  technical  report. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  2052.211-71  Technical 
Progress  Report,  in  all  solicitations  and 
contracts  except — 

(1)  Firm  fixed  price;  or 

(2)  Indefinite-delivery  contracts  to  be 
awarded  on  a  time-and-materials  or 
labor-hour  basis,  or  which  provide  for 
issuance  of  deUvery  orders  for  specific 
products/services  (line  items). 

(c)  The  contracting  officer  shall  insert 
the  clause  at  2052.211-72  Financial 
Status  Report,  in  applicable  cost 
reimbursement  solicitations  and 
contracts  when  detailed  assessment  of 
costs  is  warranted  and  a  Contractor 
Spending  Plan  is  required;  use  the 
clause  at  2052.2211-72  Financial  Status 
Report — Alternate  1  when  no  Contractor 
Spending  Plan  is  required. 

(d)  The  contracting  officer  may  alter 
clauses  2052.211-70,  2052.211-71,  and 
2052.211-72  Alternate  1  prior  to 
issuance  of  the  solicitation  or  during 
competition  by  solicitation  amendment. 
Reporting  requirements  should  be  set  at 
a  meaningful  and  productive  frequency. 
Insignificant  changes  may  also  be  made 
by  the  contracting  officer  on  a  case-by- 
case  basis  during  negotiations,  without 
solicitation  amendment. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2013— SIMPLIFIED  ACQUISITION 
PROCEDURES  [RESERVED] 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 


PART  2014— SEALED  BIDDING 

Subpart  2014.2— Solicitation  of  Bids 

Sec. 

2014.201     Preparation  of  invitation  for  bids. 

2014.201-670    Solicitation  provisions. 

Subpart  2014.4— Opening  of  Bids  and 
Award  of  Contract 

2014.407     Mistakes  in  bids. 
2014.407-3    Other  mistakes  disclosed  before 
award. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2014.2— Solicitation  of  Bids 
2014.201    Preparation  of  invitation  for  bids. 
2014.201-670    Solicitation  provisions. 

(a)  The  contracting  officer  may  insert 
the  provision  at  2052.214-70,  Prebid 
Conference,  in  Invitations  for  Bids  (IFB) 
where  there  will  be  a  prebid  conference. 
This  provision  may  be  altered  by  the 
contracting  officer  to  fit  the 
circumstances  of  the  procurement. 

(b)  The  contracting  officer  may  insert 
in  IFBs  the  provision  at  2052.214-71, 
Bidder  QuaUfications  and  Past 
Experience  on  an  optional  basis  to  fit 
the  circumstances  of  the  requirement; 

(c)  The  contracting  officer  shall  insert 
the  provision  at  2052.214-72  Bid 
Evaluation  in  all  IFBs.  Paragraph  (f)  of 
this  provision  is  optional. 

(d)  The  contracting  officer  shall  insert 
the  provision  of  2052.214-73  Timely 
Receipt  of  Bids  in  all  IFBs. 

(e)  The  contracting  officer  shall  insert 
the  provision  at  2052.214-74 
Disposition  of  Bids  in  all  IFBs. 

Subpart  2014.4— Opening  of  Bids  and 
Award  of  Contract 

2014.407    Mistakes  in  bids. 

201 4.407-3    Ottier  mistakes  disclosed 
before  award. 

The  Director,  Division  of  Contracts 
and  Property  Management,  is  delegated 
the  authority  to  make  the 
determinations  concerning  mistakes  in 
bids,  including  those  with  obvious 
clerical  errors,  discovered  prior  to 
award.  These  determinations  will  be 
concurred  in  by  legal  counsel  prior  to 
notification  of  the  bidder. 

201 4.407-4    Mistakes  after  award. 

The  cognizant  contracting  officer  is 
delegated  the  authority  to  make 
determinations  concerning  mistakes 
disclosed  after  award  in  accordance 
with  FAR  14.407-4.  These 
determinations  will  be  concurred  in  by 
legal  counsel  prior  to  notification  of  the 
contractor. 
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PART  2015— CONTRACTING  BY 
NEGOTIATION 

Subpart  2015.2— Soiicltation  and  Receipt  of 
Proposals  and  information 

oOC> 

2015.209-70    Solicitation  provisions  and 
contract  clause 

Subpart  2015.3 — Source  Selection 

2015.300  Scope  of  part. 

2015.303  Responsibilities. 

2015.304  Evaluation  factors. 

2015.305  Proposal  evaluation. 

Subpart  2015.6— Unsolicited  Proposals 

2015.606    Agency  procedures. 
2015.606-1     Receipt  and  initial  review. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Supart  2015.2 — Solicitation  and 
Receipt  of  Proposals  and  Information 

2015.209-70    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
in  solicitations  and  contracts  the 
following  clauses  as  applicable  to  the 
requirement: 

(1)  Section  2052.215-70,  Key 
Personnel  in  applicable  solicitations 
and  contracts; 

(2){i)  Section  2052.215-71.  Project 
Officer  Authority  in  applicable 
soUcitations  and  contracts  for  cost- 
reimbursement,  cost-plus-fixed-fee, 
cost-plus-award-fee,  cost  sharing,  labor- 
hour  or  time-and-materials,  including 
task  order  contracts.  This  clause  and  the 
following  Alternate  clauses  are  intended 
for  experienced,  trained  project  officers, 
and  may  be  altered  to  delete  duties 
where  appropriate: 

(ii)  Section  2052.215-71  Alternate  1. 
For  solicitations  for  issuance  of  delivery 
orders  for  specific  products/services; 

(iii)  Section  2052.215-71  Alternate  2. 
For  solicitations  for  firm  fixed  price 
contracts,  with  paragraph  (b)(1)  of 
Alternate  1  deleted  and  the  remainder  of 
the  clause  renumbered. 

(3)  The  contracting  officer  shall  insert 
the  provision  at  2052.215-72,  Timely 
Receipt  of  Proposals  in  all  solicitations; 

(4)  The  contracting  officer  shall  insert 
the  provision  at  2052.215-73,  Award 
Notification  and  Commitment  of  Public 
Funds  in  all  solicitations;  and 

(5)  The  contracting  officer  shall  insert 
the  provision  at  2052.215-74, 
Disposition  of  Proposals  in  all 
soUcitations. 

(b)  The  contracting  officer  may  insert 
in  all  solicitations  the  followdng 
provisions  as  applicable.  These 
provisions  may  be  altered  to  fit  the 
circumstances  of  the  requirement.  These 
provisions  shall  be  tailored  to  assure 
that  all  sections  of  the  instructions  for 
the  Technical  and  Management 


Proposal,  or  Oral  Presentation  and 
Supporting  Documentation,  reflect  a 
one-to-one  relationship  to  the 
evaluation  criteria: 

(1)  Section  2052.215-75,  Proposal 
Presentation  and  Format  for  negotiated 
.procurements  for  cost  type  contracts; 

(2)  Section  2052.215-75  Alternate  1 
may  be  used  for  all  solicitations  for 
negotiated  task  order  contracts; 

(3)  Section  2015.215-75  Alternate  2 
may  be  used  for  all  solicitations  for 
negotiated  fixed  price,  labor  hour,  or 
time  and  materials  contracts: 

(c)  The  contracting  officer  shall  insert 
the  provision  at  2052.215-76, 
PreProposal  Conference,  in  solicitations 
which  include  a  PreProposal 
conference.  This  provision  may  be 
altered  to  fit  the  circiunstances  of  the 
requirement. 

(d)  The  contracting  officer  shall  insert 
the  following  clauses  in  solicitations 
and  contracts  as  applicable: 

(1)  Section  2052.215-77,  Travel 
Approvals  and  Reimbursement,  shall  be 
inserted  in  cost  reimbursement 
solicitations  and  contracts  which 
require  travel  but  do  not  set  a  specific 
ceiling  amount  on  that  travel.  Note  that 
requests  for  foreign  travel  must  be 
submitted  to  the  NRC  30  days  in 
advance  of  the  travel  date. 

(2)  Section  2052.215-78,  Travel 
Approvals  and  Reimbursement — 
Alternate  1 ,  shall  be  inserted  in  cost 
reimbursement  solicitations  and 
contracts  which  include  a  ceiling 
amount  on  travel.  Note  that  requests  for 
foreign  travel  must  be  submitted  to  the 
NRC  30  days  in  advance  of  the  travel. 

(e)  The  contracting  officer  shall 
include  the  following  provisions  in  all 
solicitations  for  competitive 
procurements  to  describe  the 
relationship  of  technical  considerations 
to  cost  considerations.  The  contracting 
officer  may  make  appropriate  changes  to 
these  provisions  to  accurately  reflect 
other  evaluation  procedures,  such  as 
evaluation  of  proposals  against 
mandatory  criteria  and  bench  marking 
criteria  for  Information  Technology  (IT) 
procurements: 

(1)  Section  2052.215-79  Contract 
Award  and  Evaluation  of  Proposals, 
shall  be  included  in  all  solicitations 
where  technical  merit  is  more  important 
than  cost, 

(2)  Section  2052.215-79  Alternate  1 
shall  be  included  when  proposals  are  to 
be  evaluated  on  a  lowest  price, 
technically  acceptable  basis. 

(3)  Section  2052.215-79  Alternate  2 
shall  be  included  where  cost  and 
technical  merit  are  of  equal  significance. 


Subpart  2015.3 — Source  Selection 
Processes  and  Techniques 

2015.300    Scope  of  subpart 

This  subpart  applies  to  all  contracts 
awarded  on  a  competitive  basis  in 
accordance  with  FAR  Part  15.  This 
subpart  does  not  apply  to  contracts 
awarded  on  a  non-competitive  basis  to 
the  Small  Business  Administration 
under  Section  8(a)  of  the  Small  Business 
Act. 

2015.303  Responsibilities. 

(a)  The  source  selection  authority  is 
the  contracting  officer.  The  contracting 
officer,  acting  as  the  source  selection 
authority,  shall  select  £ui  offer  for  award 
based  upon  review  of  the  Source 
Evaluation  Panel's  recommendation  as 
contained  in  the  reports  described  in 
paragraph  (c)  of  this  section. 

(b)  Any  cancellation  of  solicitations 
and  subsequent  rejection  of  all 
proposals  must  be  approved  by  the 
Head  of  the  Contracting  Activity. 

(c)  For  all  proposed  contracts  with 
total  estimated  values  in  excess  of  the 
simplified  acquisition  threshold  and 
expected  to  result  from  competitive 
technical  and  price/cost  negotiations, 
the  cooperative  review  efforts  of 
technical,  contracting,  and  other 
administrative  personnel  are  formalized 
through  establishment  of  a  Source 
Evaluation  Panel.  A  single  technical 
member  may  be  appointed  to  the  Source 
Evaluation  Panel  to  evaluate  proposals 
with  the  contracting  officer's  approval. 
In  such  instances,  the  Designating 
Official  may  appoint  technical  advisors 
(non-voting  members)  to  assist  the 
single  technical  member.  Except  in 
unusual  cases,  the  Source  Evaluation 
Panel  should  not  exceed  five  members 
including  the  Chairperson.  The  Source 
Evaluation  Panel's  proposal  evaluation 
report(s)  may  include  a  Competitive 
Range  Report  and  a  Final  Evaluation 
Report  (to  be  used  when  award  will  be 
made  after  conducting  discussions),  or  a 
Recommendation  for  Award  Report  (to 
be  used  when  award  will  be  made 
without  discussions). 

(d)  The  Designating  Official  (Office 
Director  or  designee)  is  responsible  for 
appointing  a  Source  Evaluation  Panel  to 
evaluate  competitive  technical 
proposals  in  accordance  with  the 
solicitation  technical  criteria.  The 
Designating  Official  is  also  responsible 
for  conducting  an  independent  review 
and  evaluation  of  the  Source  Evaluation 
Panel's  proposal  evaluation  report(s)  to 
the  contracting  officer. 

2015.304  Evaluation  factors 

The  evaluation  factors  included  in  the 
solicitation  serve  as  the  standard  against 
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which  all  proposals  are  evaluated  and 
are  the  basis  for  the  development  of 
proposal  preparation  instructions,  in 
accordance  with  FAR  15.304(b). 
Indication  in  the  solicitation  of  the 
relative  importance  of  evaluation  factors 
and  subfactors  may  be  accomplished  by 
the  assignment  of  a  numerical  weight  to 
each.  For  those  solicitations  which  use 
numerical  weights,  those  weights  shall 
be  stated  in  the  solicitation.  For  those 
factors  that  will  not  be  numerically 
weighted,  only  their  relative  importance 
will  be  stated  in  the  solicitation. 
Examples  of  factors  which  may  not  be 
numerically  weighted  are  conflict  of 
interest,  estimated  cost,  and  "go/no  go" 
evaluation  factors. 

2015.305    Proposal  evaluation. 

The  contracting  officer  may  provide 
offerors'  cost  proposals  and  supporting 
financial  information  to  members  of  the 
Source  Evaluation  Panel  at  the  same 
time  technical  proposals  are  distributed 
for  evaluation.  The  Soiu-ce  Evaluation 
Panel  shall  use  this  information  to 
perform  an  accurate  integrated 
assessment  of  each  offeror's  proposal 
based  on  all  the  facts  presented  to  them. 

Subpart  2015.6— Unsolicited  Proposals 
2015.606    Agency  procedures. 

(a)  The  Division  of  Contracts  and 
Property  Management  is  the  point  of 
contact  for  the  receipt, 
acknowledgment,  and  handling  of 
unsolicited  proposals. 

(b)  To  ensure  that  the  unsoficitated 
proposal  is  logged  into  the  unsolicited 
proposal  tracking  system,  it  must  be 
submitted  in  an  original  and  two  copies, 
and  requests  for  additional  information 
regarding  their  preparation,  must  be 
submitted  to:  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Contracts  and 
Property  Management,  Mail  Stop  T-7-I- 
2,  Washington,  DC  20555. 

2015.60e-1     Receipt  and  initial  review. 

(a)  The  Division  of  Contracts  and 
Property  Management  shall 
acknowledge  receipt  of  an  unsolicited 
proposal,  complete  a  preliminary 
review,  assign  a  docket  number,  and 
send  copies  of  the  unsolicited  proposal 
to  the  appropriate  program  office 
Director(s)  or  designee  for  evaluation. 

(b)  The  Division  of  Contracts  and 
Property  Management  shall  be 
responsible  for  controlfing  reproduction 
and  distribution  of  proposal  material  by 
notifying  evaluators  of  their 
responsibihties  and  tracking  the  number 
of  proposals  received  and  forwarded  to 
evaluators. 


(c)  An  acknowledgment  letter  will  be 
sent  to  the  proposer  by  The  Division  of 
Contracts  and  Property  Management, 
providing  an  estimated  date  for  a 
funding  decision  or  identifying  the 
reasons  for  non-acceptance  of  the 
proposal  for  review  in  accordance  with 
FAR  15.606-l(b)  and  FAR  15.606-l(c). 

PART  2016— TYPES  OF  CONTRACTS 

Subpart  2016.3— Cost  Reimbursement 
Contracts 

Sec. 

2016.307-70    Contract  provisions  and 
clauses. 

Subpart  2016.5— indefinite-Delivery 
Contracts 

2016.506-70    Contract  provisions  and 
clauses. 
Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2016.3— Cost  Reimbursement 
Contracts 

201 6.307-70    Contract  provisions  and 
clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  2052.216-70,  Level  of 
Effort,  in  solicitations  for  negotiated 
procurements  containing  labor  costs 
other  than  maintenance  services,  to  be 
awarded  on  a  cost  reimbursement,  cost 
sharing,  cost-plus-award  fee,  cost-plus- 
fixed  fee,  time  and  materials,  or  labor 
hour  basis. 

(b)  The  contracting  officer  may  insert 
the  following  provisions  and  clauses  in 
cost  reimbursement  contracts  as 
appUcable: 

(1)  Section  2052.216-71,  hidirect  Cost 
Rates  (where  provisional  rates  without 
ceilings  apply). 

(2)  Section  2052.216-71,  Indirect  Cost 
Rates — Alternate  1  (where 
predetermined  rates  apply). 

(3)  Section  2052.216-71,  Indirect  Cost 
Rates  (Ceiling)— Alternate  2  (where 
provisional  rates  with  ceilings  apply). 

(c)  The  contracting  officer  may  make 
appropriate  changes  to  these  clauses  to 
reflect  different  arrangements. 

Subpart  2016.5— Indefinite-Delivery 
Contracts 


Contract  provisions  and 


2016.506-70 
clauses. 

The  contracting  officer  shall  insert  the 
following  clauses  in  all  solicitations  and 
contracts  that  contain  task  order 
procedures.  These  clauses  may  be 
altered  by  the  contracting  officer  to  fit 
the  circiunstances  of  the  requirement. 

(a)  Section  2052.216-72,  Task  Order 
Procedures; 

(b)  Section  2052.216-73,  Accelerated 
Task  Order  Procedures. 


PART  2017— SPECIAL  CONTRACTING 
METHODS 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  481(b). 

Subpart  2017.2— Options 
2017.204    Contracts. 

(a)  The  contracting  officer  may 
approve  non-competitive  extensions, 
within  the  limits  of  his/her  delegation, 
to  five-year  contracts  up  to  a  total  of  an 
additional  6  months  for  the  purpose  of 
completing  the  competitive  process  for 
a  follow-on  contract,  provided  that  the 
request  for  procurement  action  for  a 
follow-on  or  replacement  contract  was 
received  in  the  Division  of  Contracts 
and  Property  Management  not  less  than 
6  months  before  the  end  of  the  fifth 
year. 

(b)  Other  extensions  beyond  five  years 
must  be  approved  by  the  Competition 
Advocate. 

SUBCHAPTER  D— SOCIOECONOIMiC 
PROGRAIMS 

PART  2019— SMALL  BUSINESS 
PROGRAMS 

Subpart  2019.7— Subcontracting  with  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns 

Sec. 

2019.705    Responsibilities  of  the  contracting 

officer  under  the  subcontracting 

assistance  program. 
2019.705—4    Reviewing  the  subcontracting 

plan. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2019.7— Subcontracting  Witti 
Small  Business,  Small  Disadvantaged 
Business,  and  Women-Owned  Small 
Business  Concerns 

2019-705    Responsibilities  Of  the 
contracting  officer  under  the 
subcontracting  assistance  program. 


PART  2022—, 
LAWS  TO  GO 
ACQUISITIOK 


2019.705-4 
plan. 


Reviewing  the  sut>contracting 


(a)  The  contracting  officer  may  accept 
the  terms  of  an  overall  or  "master" 
company  subcontracting  plan 
incorporated  by  reference  into  a  specific 
subcontracting  plan  submitted  by  the 
apparent  successful  offeror/bid  for  a 
specific  contract,  only  upon  ensuring 
that  the  required  information,  goals  and 
assurances  are  included  in  accordance 
v«th  FAR  19.704. 
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PART  2022— APPLICATION  OFi.ABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  2022.1 — Basic  l^t>or  Policies. 

Sea 

2022.101-1    General 

2022.103-4     Approvals. 

Subpart  2022.9 — Nondiscrimination 
Because  of  Age 

2022.901-70    Contract  provisions. 

Anthority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  4186  (b). 

Subpart  2022.1 — Basic  Labor  Policies 

2022.101-1    General. 

The  Head  of  the  Contracting  Activity 
shall  designate  programs  or 
requirements  for  which  it  is  necessary 
that  contractors  be  required  to  notify  the 
Government  of  actual  or  potential  labor 
disputes  that  are  delaying  or  threaten  to 
delay  the  timely  contract  performance. 
Contractor  notification  shall  be  made  in 
accordance  with  FAR  52.222-1,  "Notice 
to  the  Government  of  Labor  Disputes." 

2022.103-4    Approvals. 

The  agency  approving  official  for 
contractor  overtime  shall  be  the 
contracting  officer. 

Subpart  2022.9 — Nondiscrimination 
Because  of  Age 

2022.901-70    Contract  provisions. 

Tlie  contracting  officer  shall  insert  the 
provision  found  at  2052.222-70, 
Nondiscrimination  Because  of  Age,  in 
all  solicitations. 

PART  2024— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  2024.1 — Protection  of  Individual 
Privacy 

Sec. 

2024.103    Procedures. 

Subpart  2024.2 — Freedom  of  Information 
Act 

2024.202     Policy. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2024.1 — Protection  of 
Individual  Privacy 

2024.103    Procedures. 

'    The  provisions  at  10  CFR  Part  9, 
Subpart  B,  Privacy  Act  Regulations,  are 
applicable  to  the  maintenance  or 
disclosure  of  information  for  a  system  of 
records  on  individuals. 


Subpart  2024.2 — Freedom  of 
Information  Act 

2024.202    Policy. 

The  provisions  at  10  CFR  Part  9, 
Subpart  A,  Freedom  of  Information  Act 
Regulations,  are  applicable  to  the 
availability  of  NRC  records  to  the 
public. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  2027— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  2027.3 — Patent  Rights  Under 
Government  Contracts 

Sec. 

2027.305-3    Follow-up  by  Government. 
2027.305-70    Solicitation  provisions  and 
contract  clauses. 
Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2027.3 — Patent  Rights  Under 
Government  Contracts 

2027.305-3    Follow-up  by  Govemment 

(a)  The  contracting  officer  shall,  as  a 
part  of  the  closeout  of  a  contract,  require 
each  contractor  to  report  in  writing  any 
patents,  copyrights,  or  royalties  attained 
using  any  portion  of  the  contract  funds. 

(b)  If  no  activity  is  to  be  reported,  the 
contractor  shall  provide  the  following 
written  determination  before  final 
payment  and  closeout  of  the  contract: 

(1)  No  inventions  or  discoveries  were 
made, 

(2)  No  copyrights  were  secured, 
produced,  or  composed, 

(3)  No  notices  or  claims  of  patent  or 
copyright  infi-ingement  have  been 
received  by  the  contractor  or  its 
subcontractors,  and 

(4)  No  royalty  payments  were  directly 
involved  in  the  contract  or  reflected  in 
the  contract  price  tathe  Govemment, 
nor  were  any  royalties  or  other 
payments  paid  or  owed  directly  to 
others. 

(c)  The  contracting  officer  may  waive 
any  of  the  requirements  in  paragraphs 
(b)(1)  through  fb)(4)  of  this  section,  after 
documenting  the  file  to  indicate  the^ 

(1)  Impracticality  of  obtaining  the 
document(s);  and 

(2)  Steps  taken  to  attempt  to  obtain 
them. 

(d)  The  contracting  officer  shall  notify 
agency  legal  counsel  responsible  for 
patents  whenever  a  contractor  reports 
any  patent,  copyright,  or  royalty 
activity,  and  shall  document  the  official 
file  with  the  resolution  to  protect  the 
Government's  rights  prior  to  making  any 
final  payment  and  closing  out  the 
contract. 


2027.305-70    Solicitation    provisions  and 
contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  2052.227-70,  Drawings, 
Designs,  Specifications,  and  Data,  in  all 
solicitations  and  contracts  in  which 
drawfiigs,  designs,  specifications,  or 
other  data  will  be  developed  and  the 
NRC  must  retain  full  rights  to  them 
(except  for  the  contractor's  right  to 
retain  a  copy  for  its  own  use).  When  any 
of  the  clauses  prescribed  at  FAR  27.409, 
Sohcitation  Provisions  and  Contract 
Clauses,  are  included  in  the  solicitation/ 
contract,  this  clause  will  not  be  used. 

PART  2030— COST  ACCOUNTING 
STANDARDS 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2030.2 — CAS  Program 
Requirements 

2030.201-5    Waiver. 

Requests  to  waive  Cost  Accounting 
Standards  (CAS)  requirements  must  be 
submitted  to  the  Chairman,  CAS  Board 
by  the  Competition  Advocate.  The 
requests  for  waiver  must  be  forwarded 
through  the  Head  of  the  Contracting 
Activity  with  supporting  documentation 
and  rationale  in  accordance  with  FAR 
30.201-5. 

PART  2031— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2031.1— Applicability 

2031.109-70    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  2052.231-70,  Precontract 
Costs,  in  all  cost  type  contracts  when 
costs  in  connection  with  work  under  the 
contract  v«ll  be  incurred  by  the 
contractor  before  the  effective  date  of 
the  contract.  Approval  for  use  of  this 
clause  must  be  obtained  at  one  level 
above  the  contracting  officer. 

PART  2032— CONTRACT  FINANCING 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2032.4 — Advance  Payments 
for  Non-Commercial  Items 

2032.402    General. 

(a)  The  contracting  officer  shall  have 
the  responsibility  and  authority  for 
makijig  findings  and  determinations  and 
for  approval  of  contract  terms 
concerning  advance  payments. 

(b)  Before  authorizing  any  advance 
payment  agreements,  except  for 
subscriptions  to  publications,  the 
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contracting  officer  shall  coordinate  with 
the  Office  of  the  Chief  Financial  Officer, 
Division  of  Accounting  and  Finance,  to 
ensure  completeness  of  contractor 
submitted  documentation. 

PART  2033— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  2033.1— Protests 


Sec. 
2033.103 


Protests  to  the  agency. 


whose  timely  reprocurement  fi-om  other 
sources  would  be  impractical. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  2035— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

Sec. 

2035.70  Contract  clauses. 

2035.71  Broad  agency  announcements. 
Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 

and  41  U.S.C.  418(b). 


Subpart  2033.2-Dlsputes  and  Appeals    2035.70    Contract  clauses. 


Sec. 

2033.204  Policy. 

2033.211  Contract  Claims— Contracting 

officer's  decision. 
2033.215  Contract  clause. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 


Subpart  2033.1— Protests 


2033. 1 03    Protests  to  the  agency. 

Protests  to  the  agency  shall  first  be 
considered  by  the  contracting  officer.  In 
accordance  with  FAR  33.103(d)(4),  the 
protestor  may  appeal  the  contracting 
officer's  decision  by  delivering  or 
providing  a  written  request  to  the 
agency  Director,  Division  of  Contracts  or 
Property  Management,  or  designee,  to 
conduct  an  independent  review  of  the 
Contracting  Officer's  decision. 

Subpart  2033.2— Disputes  and  Appeals 
2033.204    Policy. 

Final  decisions  of  the  NRC 
contracting  officer  on  contract  disputes 
and  appeals  issued  pursuant  to  the 
Contracts  Disputes  Act  will  be  heard  by 
the  Department  of  Energy  Board  of 
Contract  Appeals  (EBCA)  pursuant  to  an 
interagency  agreement  between  the  NRC 
and  the  Department  of  Energy.  The 
EBCA  rules  appear  in  10  Cra  part  1023. 

2033.21 1    Contract  Clal  ms— Contracting 
officer's  decision. 

The  contracting  officer  shall  alter  the 
paragraph  at  FAR  33.211(a){4)(v)  to 
identify  the  Energy  Board  of  Contract 
Appeals  and  include  its  address:  U.S. 
Department  of  Energy,  Board  of  Contract 
Appeals,  HG-50,  Building  950,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585,  when  preparing  a  written 
decision. 

2033.215    Contract  clause. 

The  contracting  officer  shall  use  the 
clause  at  FAR  52.233-1,  Disputes,  with 
its  Alternate  I,  where  continued 
performance  is  vital  to  National 
Security,  the  public  health  and  safety, 
critical  and  major  agency  programs,  or 
other  essential  supplies  or  services 


(a)  The  contracting  officer  shall  insert 
the  following  clause  in  all  solicitations 
and  contracts  for  research  and 
development  by  private  contractors  and 
universities  and  for  other  technical 
services,  as  appropriate: 

(1)  Section  2052.235-70,  Publication 
of  Research  Results; 

(2)  Section  2052.235-72  Safety, 
Health  and  Fire  Protection. 

2035.71     Broad  agency  announcements. 

(a)  Criteria  for  selecting  contractors 
may  include  such  factors  as: 

(1)  Unique  and  innovative  methods, 
approaches,  or  concepts  demonstrated 
by  the  proposal. 

(2)  Overall  scientific,  technical,  or 
economic  merits  of  the  proposal. 

(3)  The  offeror's  capabilities,  related 
experience,  facilities,  techniques,  or 
unique  combinations  of  these  which  are 
integral  factors  for  achieving  the 
proposal  objectives. 

(4)  The  quahfications,  capabilities, 
and  experience  of  the  proposed 
principal  investigator,  team  leader,  or 
key  personnel  who  are  critical  in 
achieving  the  proposal  objectives. 

(5)  Potential  contribution  of  the  effort 
to  NRC's  mission. 

(6)  Overall  standing  among  similar 
proposals  available  for  evaluation  and/ 
or  evaluation  against  the  knovra  state-of- 
the-art  technology. 

(b)  Once  a  proposal  is  received, 
coinmunication  between  the  agency's 
scientific  or  engineering  personnel  and 
the  principal  investigator  is  permitted 
for  clarification  purposes  only  and  must 
be  coordinated  through  the  Division  of 
Contracts  and  Property  Management. 

(c)  After  evaluation  of  the  proposals, 
the  Designating  Official  shall  submit  a 
comprehensive  evaluation  report  to  the 
contracting  officer  which  recommends 
the  source(s)  for  contract  award.  The 
report  must  reflect  the  basis  for  the 
selection  or  nonselection  of  each 
proposal  received. 


SUBCHAPTER  G— CONTRACT- 
MANAGEMENT 

PART  2042— CONTRACT 
ADMINISTRATION 

Subpart  2042.570— Differing 
Professional  Views  (DPV) 

Sec. 

2042.570-1     Policy. 

2042.570-2    Solicitation  and  contract 

clauses. 

Subpart  2042.8— Disallowance  of  Costs 

Sec. 

2042.803     Disallowing  costs  after 
incurrence. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  418(b). 

Subpart  2042.570— Differing 
Professional  Views 

2042.570-1     Policy. 

The  Nuclear  Regulatory  Commission's 
(NRC)  policy  isto  support  the 
contractor's  expression  of  professional 
health  and  safety-related  concerns 
associated  with  the  contractor's  work  for 
NRC  that  may  differ  from  a  prevailing 
NRC  staff  view,  disagree  with  an  NRC 
decision  or  policy  position,  or  take  issue 
with  proposed  or  established  agency 
practices.  An  occasion  may  arise  when 
an  NRC  contractor,  contractor's 
personnel,  or  subcontractor  personnel 
believes  that  a  conscientious  expression 
of  a  competent  judgment  is  required  to 
document  such  concerns  on  matters 
directly  associated  with  its  performance 
of  the  contract.  The  procedure  described 
in  2052.242-71,  Procedures  for 
Resolving  NRC  Contractor  Differing 
Professional  Views,  provide  for  the 
expression  and  resolution  of  DPVs  of 
health  and  safety-related  concerns 
associated  with  the  mission  of  the 
agency  by  NRC  contractors,  contractor 
personnel  or  subcontractor  personnel  on 
matters  directly  associated  with  its 
performance  of  the  contract.  The 
contractor  shall  provide  a  copy  of  the 
NRC  DPV  procedure  to  all  of  its 
employees  performing  under  this 
contract  and  to  all  subcontractors  who 
shall,  in  turn,  provide  a  copy  of  the 
procedure  to  its  employees.  Note:  The 
prime  contractor  or  subcontractor  shall 
submit  all  DPVs  received  but  need  not 
endorse  them. 

2042.570-2    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  2052.242-70,  Resolving 
NRC  Contractor  Differing  Professional 
Views,  in  the  body  of  cost 
reimbursement  solicitations  and 
contracts  for  professional  services,  as 
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visions  and 


appropriate.  This  clause  may  not  be 
altered  by  the  contracting  officer, 
(b)  The  contracting  officer  shall 
include  the  clause  at  2052.242-71, 
Procedures  for  Resolving  NRC 
Contractor  Differing  Professional  Views, 
as  an  attachment  to  cost  reimbursement 
solicitations  and  contracts  for 
professional  services,  as  appropriate. 
This  clause  may  not  be  altered  by  the 
contracting  officer. 

Subpart  2042.8— Disallowance  of 
Costs 

2042.803    Disallowing  costs  after    . 
Incurrence. 

(a)  Vouchers  and  invoices  submitted 
to  NRC  must  be  submitted  to  the 
contracting  officer  or  designee  for 
review  and  approval  for  payment.  If  the 
examination  of  a  voucher  or  invoice 
raises  a  question  regarding  the 
allowability  of  a  cost  submitted,  the 
contracting  officer  or  designee  shall: 

(1)  Hold  informal  discussions  with 
the  contractor  as  appropriate. 

(2)  If  the  discussions  do  not  resolve 
the  matter,  the  contracting  officer  shall 
issue  a  notice  advising  the  contractor  of 
costs  disallowed.  The  notice  must 
advise  the  contractor  that  it  may: 

(i)  If  in  disagreement  with  the 
disallowance,  submit  a  written  claim  to 
the  contracting  officer  for  payment  of 
the  disallowed  cost  and  explain  why  the 
cost  should  be  reimbursed;  or 

(ii)  If  the  disagreement{s)  cannot  be 
settled,  file  a  claim  imder  the  disputes 
clause  which  will  be  processed  in 
accordance  with  disputes  procedures 
found  at  FAR  Subpart  33.2;  and 

(3)  Process  the  voucher  or  invoice  for 
payment  and  advise  the  NRC  Division  of 
Accounting  and  Finance  to  deduct  the 
disallowed  costs  when  scheduling  the 
voucher  for  payment. 

(b)  When  audit  reports  or  other 
notifications  question  costs  or  consider 
them  luiallowable,  the  contracting 
officer  shall  resolve  all  cost  issues 
through  discussions  with  the  contractor 
and/or  auditor,  whenever  possible, 
within  six  months  of  receipt  of  the  audit 
report. 

(1)  One  of  the  following  courses  of 
action  must  be  pursued: 

(i)  Accept  and  implement  audit 
recommendations  as  submitted; 

(ii)  Accept  the  principle  of  the  audit 
recommendation  but  adjust  the  amount 
of  the  questioned  costs; 

(iii)  Reject  audit  findings  and 
recommendations. 

(2)  When  implementing  the  chosen 
course  of  action,  the  contracting  officer 
shall: 

(i)  Hold  discussions  with  the  auditor 
and  contractor,  as  appropriate; 


(ii)  If  the  contracting  officer  agrees 
with  the  auditor  concerning  the 
questioned  costs,  attempt  to  negotiate  a 
mutual  settlement  of  questioned  costs; 

(iii)  Issue  a  final  decision,  including 
any  disallowance  of  questioned  costs; 
inform  the  contractor  of  his/her  right  to 
appeal  the  decision  under  the  disputes 
procedures  found  at  FAR  Subpart  33.2; 
and  provide  a  copy  of  the  final  decision 
to  the  Office  of  the  Inspector  General; 
and 

(iv)  Initiate  immediate  recoupment 
actions  for  all  disallowed  costs  owed  the 
Government  by  one  or  more  of  the 
following  methods: 

(A)  Request  that  the  contractor 
provide  a  credit  adjustment  (offset)  and 
an  adequate  description/explanation  of 
the  adjustment  against  amounts  billed 
the  Government  on  the  next  or  other 
futiue  invoice(s)  submitted  under  the 
contract  for  which  the  disallowed  costs 
apply; 

(B)  Deduct  the  disallowed  costs  from 
the  next  invoice  submitted  under  the 
contract; 

(C)  Deduct  the  disallowed  costs  on  a 
schedule  determined  by  the  contracting 
officer  after  discussion  with  the 
contractor  (if  the  contracting  officer 
determines  that  an  immediate  and 
complete  deduction  is  inappropriate); 
and 

(D)  Advise  the  contractor  that  a 
refund  is  immediately  payable  to  the 
Government  (in  situations  where  there 
are  insufficient  payments  owed  by  the 
Government  to  effect  recovery  from  the 
contract). 

Part  2045— GOVERNMENT  PROPERTY 

Sut>part  2045.3 — Providing  Government 
Property  to  Contractors 

Sec. 

2045.370  Providing  government  property 
(in  general). 

2045.371  Property  accountability 
procedures. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

Subpart  2045.3— Providing 
Government  Property  to  Contractors 

2045.370    Providing  Govern  nwnt  property 
(in  general). 

(a)  Unless  otherwise  provided  for  in 
FAR  45.302-l(d).  applicable  to 
Government  facilities  with  a  unit  cost  of 
less  than  $10,000,  a  contractor  may  be 
provided  Government  property  or 
allowed  to  purchase  the  property  at 
Government  expense  upon 
determination  made  by  the  contracting 
officer  with  the  advice  of  the  agency 
property  official  that: 

(1)  No  practicable  or  economical 
alternative  exists;  e.g.,  acquisition  from 


other  sources,  utilization  of 
subcontractors,  rental  of  property,  or 
modification  of  program  project 
requirements; 

(2)  Furnishing  Government  property 
is  likely  to  result  in  substantially  lower 
costs  to  the  Government  for  the  items 
produced  or  services  rendered  when  all 
costslnvolved  (e.g.,  transportation, 
installation,  modification,  maintenance, 
etc.)  are  compared  with  the  costs  to  the 
Government  of  the  contractor's  use  of 
privately-owned  property;  and 

(3)  The  Government  receives  adequate 
consideration  for  providing  the 
property. 

2045.371     Property  accountability 
procedures. 

(a)  The  threshold  for  detailed 
reporting  of  capitalized  equipment  by 
contractors  is  $50,000. 

(b)  The  contractor  shall  send  a  copy 
of  each  Financial  Status  Report  (NRCAR 
2052.211-72,  and  2052.211-72 
Alternate  1)  to  the  Chief,  Property  and 
Acquisition  Oversight  Branch,  Division 
of  Contracts  and  Property  Management, 
which  references  the  acquisition  of,  or 
change  in  status  of,  contractor-held 
property  purchased  with  government 
funds  valued  at  the  time  of  purchase  at 
$50,000  or  more. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  2052— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  2052.2— Text  of  Provisions  and 
Clauses 

2052.200    Authority. 
2052.204-70    Security. 
2052.204-71     Site  access  badge 

requirements. 
2052.209-70    Current/former  agency 

employee  involvement. 
2052,209-71    Contractor  oi;ganizational 

conflicts  of  interest  (representation). 
2052.209-72     Contractor  organizational 

conflicts  of  interest. 
2052.211-70    Preparation  of  technical 

reports. 
2052.211-71    Technical  progress  report. 
2052.211-72     Financial  status  report. 
2052.214-70    Prebid  conference. 
205/214-71     Bidder  qualifications  and  past 

experience. 
2052.214-72     Bid  evaluation. 
2052.214-73    Timely  receipt  of  bids. 
2052.214-74     Disposition  of  bids. 
2052.215-70     Key  personnel. 
2052.215-71     Project  officer  authority. 
2052.215-72    Timely  receipt  of  proposals. 
2052.215-73     Av^fard  notification  and 

commitment  of  public  funds. 
2052.215-74     Disposition  of  proposals. 
2052.215-75     Proposal  presentation  and 

format. 
2052.215-76     Preproposal  conference. 
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2052.215-77    Travel  approvals  and 

reimbursement. 
2052.215-78    Travel  approvals  and 

reimbursement — Alternate  1. 
2052.215-79    Contract  award  and  evaluation 

of  proposals. 
2052.216-70    Level  of  effort. 
2052.216-71     Indirect  cost  rates. 
2052.216-72    Task  order  procedures. 
2052.216-73    Accelerated  task  order 

procedures. 
2052.222-70    Nondiscrimination  because  of 

age. 
2052.227-70     Drawings,  designs, 

specifications,  and  other  data. 
2052.231-70    Precontract  costs. 
2052.235-70    Publication  of  research  results. 
2052.235-71     Safety,  health,  and  fire 

protection. 
2052.242-70    Resolving  NRC  differing 

professional  views. 
2052.242-71     Procedures  for  resolving  NRC 

differing  professional  views. 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841- 
and  41  U.S.C.  418(b). 

Subpart  2052.2— Text  of  Provisions 
and  Clauses 


2062.200    Authority. 

2052.204-70    Security. 

As  prescribed  at  2004.404(a),  the 
contracting  officer  shall  insert  the 
following  clause  in  solicitations  and 
contracts  during  which  the  contractor 
may  have  access  to,  or  contact  with 
classified  information,  including 
National  Security  information,  restricted 
data,  formerly  restricted  data,  and  other 
classified  data: 

Security  (Date) 

(a)  Seoirity/Classification  Requirements 
Form.  The  attached  NRC  Form  187  (See  List 
of  Attachments)  furnishes  the  basis  for 
providing  security  and  classification 
requirements  to  prime  contractors, 
subcontractors,  or  others  (e.g.,  bidders)  who 
have  or  may  have  an  NRC  contractual 
relationship  that  requires  access  to  classified 
information  or  matter,  access  on  a  continuing 
basis  (in  excess  of  90  or  more  days)  to  NRC 
Headquarters  controlled  buildings,  or 
otherwise  requires  NRC  photo  identification 
or  card-key  badges. 

(b)  It  is  the  contractor's  duty  to  safeguard 
National  Security  Information,  Restricted 
Data,  and  Formerly  Restricted  Data.  The 
contractor  shall,  in  accordance  with  the 
Commission's  security  regulations  and 
requirements,  be  responsible  for  safeguarding 
National  Security  Information,  Restricted 
Data,  and  Formerly  Restricted  Data,  and  for 
protecting  against  sabotage,  espionage,  loss, 
and  theft,  the  classified  documents  and 
material  in  the  contractor's  possession  in 
connection  with  the  performance  of  work 
under  this  contract.  Except  as  otherwise 
expressly  provided  in  this  contract,  the 
contractor  shall,  upon  completion  or 
termination  of  this  contract,  transmit  to  the 
Commission  any  classified  matter  in  the 
possession  of  the  contractor  or  any  person 
under  the  contractor's  control  in  connection 


with  performance  of  this  contract.  If  retention 
by  the  contractor  of  any  classified  matter  is 
required  after  the  completion  or  termination 
of  the  contract  and  the  retention  is  approved 
by  the  contracting  officer,  the  contractor  shall 
complete  a  certificate  of  possession  to  be 
furnished  to  the  Commission  specifying  the 
classified  matter  to  be  retained.  The 
certification  must  identify  the  items  and 
types  or  categories  of  matter  retained,  the 
conditions  governing  the  retention  of  the 
matter  and  their  period  of  retention,  if 
known.  If  the  retention  is  approved  by  the 
contracting  officer,  the  security  provisions  of 
the  contract  continue  to  be  applicable  to  the 
matter  retained. 

(c)  In  connection  with  the  performance  of 
the  work  under  this  contract,  the  contractor 
may  be  furnished,  or  may  develop  or  acquire, 
proprietary  data  (trade  secrets)  or 
confidential  or  privileged  technical,  business, 
or  financial  information,  including 
Commission  plans,  policies,  reports, 
financial  plans,  internal  data  protected  by  the 
Privacy  Act  of  1974  (Pub.  L.  93-579).  or  other 
information  which  has  not  been  released  to 
the  public  or  has  been  determined  by  the 
Commission  to  be  otherwise  exempt  from 
disclosure  to  the  public.  The  contractor 
agrees  to  hold  the  information  in  confidence 
and  not  to  directly  or  indirectly  duplicate, 
disseminate,  or  disclose  the  information  in 
whole  or  in  part  to  any  other  person  or 
organization  except  as  may  be  necessary  to 
perform  the  work  under  this  contract.  The 
contractor  agrees  to  return  the  information  to 
the  Commission  or  otherwise  dispose  of  it  at 
the  direction  of  the  contracting  officer. 
Failure  to  comply  with  this  clause  is  grounds 
for  termination  of  this  contract. 

(d)  Regulations.  The  contractor  agrees  to 
conform  to  all  security  regulations  and 
requirements  of  the  Commission  which  are 
subject  to  change  as  directed  by  the  NRC 
Division  of  Facilities  and  Security  and  the 
Contracting  Officer.  These  changes  will  be 
under  the  authority  of  the  FAR  Changes 
clause  referenced  in  Section  I  of  this 
document. 

(e)  Definition  of  National  Security 
Information.  The  term  National  Security 
Information,  as  used  in  this  clause,  means 
information  that  has  been  determined 
pursuant  to  Executive  Order  12958  or  any 
predecessor  order  to  require  protection 
against  unauthorized  disclosure  and  that  is 
so  designated. 

(f)  Definition  of  Restricted  Data.  The  term 
Restricted  Data,  as  used  in  this  clause,  means 
all  data  concerning  design,  manufacture,  or 
utilization  of  atomic  weapons;  the 
production  of  special  nuclear  material;  or  the 
use  of  special  nuclear  material  in  the 
production  of  energy,  but  does  not  include 
data  declassified  or  removed  from  the 
Restricted  Data  category  pursuant  to  Section 
142  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(g)  Definition  of  Formerly  Restricted  Data. 
The  term  Formerly  Restricted  Data,  as  used 
in  this  clause,  means  all  data  removed  from 
the  Restricted  Data  category  under  Section 
142-d  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(h)  Security  clearance  personnel.  The 
contractor  may  not  permit  any  individual  to 


have  access  to  Restricted  Data,  Formerly 
Restricted  Data,  or  other  classified 
information,  except  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended,  and 
the  Conmiission's  regulations  or 
requirements  applicable  to  the  particular 
type  or  category  of  classified  information  to 
which  access  is  required.  The  contractor 
shall  also  execute  a  Standard  Form  312, 
Classified  Information  Nondisclosure 
Agreement,  when  access  to  classified 
information  is  required. 

(i)  Criminal  liabilities.  It  is  understood  that 
disclosure  of  National  Security  Information, 
Restricted  Data,  and  Formerly  Restricted  Data 
relating  to  the  work  or  services  ordered 
hereunder  to  any  person  not  entitled  to 
receive  it,  or  failure  to  safeguard  any 
Restricted  Data.  Formerly  Restricted  Data,  or 
any  other  classified  matter  that  may  come  to 
the  contractor  or  any  person  under  the 
contractor's  control  in  connection  with  work 
under  this  contract,  may  subject  the 
contractor,  its  agents,  employees,  or 
subcontractors  to  criminal  liability  under  the 
laws  of  the  United  States.  (See  the  Atomic 
Energy  Act  of  1954.  as  amended,  42  U.S.C. 
2011  et  seq.;  18  U.S.C.  793  and  794;  and 
Executive  Order  12958.) 

(j)  Subcontracts  and  purchase  orders. 
Except  as  otherwise  authorized  in  writing  by 
the  contracting  officer,  the  contractor  shall 
insert  provisions  similar  to  the  foregoing  in 
all  subcontracts  and  purchase  orders  under 
this  contract. 

(k)  In  performing  the  contract  work,  the 
contractor  shall  classify  all  documents, 
material,  and  equipment  originated  or 
generated  by  the  contractor  in  accordance 
with  guidance  issued  by  the  Commission. 
Every  subcontract  and  purchase  order  issued 
hereunder  involving  the  origination  or 
generation  of  classified  documents,  material, 
and  equipment  must  provide  that  the 
subcontractor  or  supplier  assign 
classification  to  all  documents,  material,  and 
equipment  in  accordance  with  guidance 
furnished  by  the  contractor. 
(End  of  Clause) 

2052.204-71    Site  access  t>adge 
requirefnents. 

As  prescribed  at  2004.404(b),  the 
contracting  shall  insert  the  following 
clause  in  all  soUcitations  and  contracts 
under  which  the  contractor  will  require 
access  to  Government  facilities.  The 
clause  may  be  altered  to  reflect  any 
special  conditions  to  be  applied  to 
foreign  nationals: 

Site  Access  Badge  Requirements  (Jan  1993) 
During  the  life  of  this  contract,  the  rights 
of  ingress  and  egress  for  contractor  personnel 
must  be  made  available  as  required.  In  this 
regard,  all  contractor  personnel  whose  duties 
under  this  contract  require  their  presence  on- 
site  shall  be  clearly  identifiable  by  a 
distinctive  badge  furnished  by  the 
Government.  The  Project  Officer  shall  assist 
the  contractor  in  obtaining  the  badges  for  the 
contractor  personnel.  It  is  the  sole 
responsibility  of  the  contractor  to  ensure  that 
each  employee  has  proper  identification  at 
all  times.  All  prescribed  identification  must 
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ioregoing  m 
rders  under 


be  immediately  delivered  to  the  Security 
Office  for  cancellation  or  disp>osition  upon 
the  termination  of  employment  of  any 
contractor  personnel.  Contractor  personnel 
must  have  this  identification  in  their 
possession  during  on-site  performance  under 
this  contract.  It  is  the  contractor's  duty  to 
assure  that  contractor  personnel  enter  only 
those  work  areas  necessary  for  performance 
of  contract  v«rork.  and  to  assure  the 
safeguarding  of  any  Government  records  or 
data  that  contractor  p>ersonnel  may  come  into 
contact  with. 
(End  of  Clause) 

2062.209-70    CurraiVformer  agenqr 
employee  involvement 

As  prescribed  at  2009.105-70,  the 
contracting  officer  shall  insert  the 
following  provision  in  all  solicitations: 

Current/Former  Agency  Employee 
Involvement  (Date) 

(a)  The  following  representation  is  required 
by  the  NRC  Acquisition  Regulation 
20O9.105-70(b).  It  is  not  NRC  policy  to 
encourage  offerors  and  contractors  to  propose 
current/former  agency  employees  to  perform 
work  under  NRC  contracts  and  as  set  forth  in 
the  above  cited  provision,  the  use  of  such 
employees  may,  under  certain  conditions, 
adversely  affect  NRC's  consideration  of  non- 
competitive propKJsals  and  task  orders. 

(b)  There  (     )  are  (    )  are  no  current/former 
NRC  employees  (including  special 
Government  employees  performing  services 
as  experts,  advisors,  consultants,  or  members 
of  advisory  committees)  who  have  been  or 
will  be  involved,  directly  or  indirectly,  m 
developing  the  offer,  or  in  negotiating  on 
behalf  of  the  offeror,  or  in  managing, 
administering,  or  pierforming  any  contract, 
consultant  agreement,  or  subcontract 
resulting  from  this  offer.  For  each  individual 
so  identified,  the  Technical  and  Management 
proposal  must  contain,  as  a  separate 
attachment,  the  name  of  the  individual,  the 
individual's  title  while  employed  by  the 
NRC.  the  date  individual  left  NRC,  and  brief 
description  of  the  individual's  role  under  this 
proposal. 

(End  of  Provision) 

2052.209-71    Contractor  organizational 
conflicts  of  interest  (representation). 

As  prescribed  in  2009.57O-4(b)  and 
2009.570-8,  the  contracting  officer  must 
insert  the  following  provision  in 
applicable  solicitations  and  in  contracts 
resulting  from  unsolicited  proposals. 
The  contracting  officer  must  also 
include  the  following  in  task  orders  and 
contract  modifications  for  new  work. 

Contractor  Organizational  Conflicts  of 
Interest  Representation  (Date) 

I  represent  to  the  best  of  my  knowledge 
and  belief  that: 
The  award  to of  a  contract  or  the 


ensure  that 
ication  at 
Jtion  must 


modification  of  an  existing  contract  does  / 
does  not  /    /  involve  situations  or 
relationships  of  the  type  set  forth  in  48  CFR 
20O9.57O-3(b). 

(a)  If  the  representation,  as  completed, 
indicates  that  situations  or  relationships  of 


/ 


the  type  set  forth  in  48  CFR  2009.570-3(b) 
tire  involved,  or  the  contracting  officer 
otherwise  determines  that  potential 
organizational  conflicts  of  interest  exist,  the 
offeror  shall  provide  a  statement  in  writing 
which  describes  in  a  concise  manner  all 
relevant  factors  bearing  on  his  representation 
to  the  contracting  officer.  If  the  contracting 
officer  determines  that  organizational 
conflicts  exist,  the  following  actions  may  be 
taken: 

(1)  Impose  appropriate  conditions  which 
avoid  such  conflicts, 

(2)  Disqualify  the  offeror,  or 

(3)  Determine  that  it  is  otherwise  in  the 
best  interest  of  the  United  States  to  seek 
award  of  the  contract  under  the  waiver 
provisions  of  48  CFR  2009-570-9. 

(b)  The  refusal  to  provide  the 
representation  required  by  48  CFR  2009.570- 
4(b),  or  upon  request  of  the  contracting 
officer,  the  facts  required  by  48  CFR 
2009.S70-3(b),  must  result  in  disqualification 
of  the  oHeror  for  award. 
(End  of  Provision) 

2052.209-72    Contractor  organizational 
conflicts  of  interest 

As  prescribed  at  2009..570-5(a)  and 
2009.570-8,  the  contracting  officer  must 
insert  the  following  clause  in  all 
applicable  solicitations,  contracts,  and 
simplified  acquisitions  of  the  types 
described  in  2009.570-4(b): 

Contractor  Organizational  Conflicts  of 
Interest  (Jan  1993) 

(a)  Purpose.  The  primary  purpose  of  this 
clause  is  to  aid  in  ensuring  that  the 
contractor: 

(1)  Is  not  placed  in  a  conflicting  role 
because  of  current  or  planned  interests 
(financial,  contractual,  organizational,  or 
otherwise)  which  relate  to  the  work  under 
this  contract;  and 

(2)  Does  not  obtain  an  unfair  com[>etitive 
advantage  over  other  parties  by  virtue  of  its 
performance  of  this  contract. 

(b)  Scope.  The  restrictions  described  apply 
to  performance  or  participation  by  the 
contractor,  as  defined  in  48  CFR  2009.570- 

2  in  the  activities  covered  by  this  clause. 

(c)  Work  for  others. 

(1)  Notwithstanding  any  other  provision  of 
this  contract,  during  the  term  of  this  contract 
the  contractor  agrees  to  forego  entering  into 
consulting  or  other  contractual  arrangements 
with  any  firm  or  organization,  the  result  of 
which  may  give  rise  to  a  conflict  of  interest 
with  respect  to  the  work  being  performed 
under  this  contract.  The  contractor  shall 
ensure  that  all  employees  under  this  contract 
abide  by  the  provision  of  this  clause.  If  the 
contractor  has  reason  to  believe  with  respect 
to  itself  or  any  employee  that  any  proposed 
consultant  or  other  contractual  arrangement 
with  any  firm  or  organization  may  involve  a 
potential  conflict  of  interest,  the  contractor 
shall  obtain  the  written  approval  of  the 
contracting  officer  before  the  execution  of 
such  contractual  arrangement. 

(2)  The  contractor  may  not  represent, 
assist,  or  otherwise  supjwrt  an  NRC  licensee 
or  applicant  undergoing  an  NRC  audit, 
inspection,  or  review  where  the  activities 


that  are  the  subject  of  the  audit,  inspection 
or  review  are  the  same  as  or  substantially 
similar  to  the  services  within  the  sco(>e  of 
this  contract  (or  task  order  as  appropriate), 
except  where  the  NRC  licensee  or  applicant 
requires  the  contractor's  supfxjrt  to  explain 
or  defend  the  contractor's  prior  work  for  the 
utility  or  other  entity  which  NRC  questions. 

(3)  When  the  contractor  performs  work  for 
the  NRC  under  this  contract  at  any  NRC 
licensee  or  applicant  site,  the  contractor  shall 
neither  solicit  nor  p>erform  work  in  the  same 
or  similar  technical  area  for  that  licensee  or 
applicant  organization  for  a  period 
comioencing  with  the  award  of  the  task  order 
or  beginning  of  work  on  the  site  (if  not  a  task 
order  contract)  and  ending  one  year  after 
completion  of  all  work  under  the  associated 
Usk  order,  or  last  time  at  the  site  (if  not  a  task 
order  contract). 

(4)  When  the  contractor  performs  work  for 
the  NRC  under  this  contract  at  any  NRC 
licen^iee  or  applicant  site.  - 

(i)  The  contractor  laay  not  solicit  work  at 
that  site  for  that  licensee  or  applicant  during 
the  period  of  performance  of  the  task  order 
or  the  contract,  as  appropriate. 

(ii)  The  contractor  may  not  perform  work 
at  that.site  for  that  licensee  or  applicant 
during  the  period  of  performance  of  the  task 
order  or  the  contract,  as  appropriate,  and  for 
one  year  thereafter. 

(iii)  Notwithstanding  the  foregoing,  the 
contracting  officer  may  authorize  the 
contractor  to  solicit  or  perform  this  type  of 
•work  (except  work  in  the  same  or  similar 
technical  area)  if  the  contracting  officer 
determines  that  the  situation  will  not  (>ose  a 
iratential  for  technical  bias  or  unfair 
competitive  advantage. 

(d)  Disclosure  after  award. 

(1)  The  contractor  warrants  that  to  the  best 
ofitsJuiowledge  and  belief,  and  except  as 
otherwise  set  forth  in  this  contract,  that  it 
does  not  have  any  organizational  conflicts  of 
interest  as  defined  in  48  CFR  2009.570-2. 

(2)  The  contractor  agrees  that,  if  after 
award,  it  discovers  organizational  conflicts  of 
interest  with  resp>ect  to  this  contract,  it  shall 
make  an  immediate  and  full  disclosure  in 
writing  to  the  contracting  officer.  This 
statement  must  include  a  description  of  the 
action  which  the  contractor  has  taken  or 
proposes  to  take  to  avoid  or  mitigate  such 
conflicts.  The  NRC  may,  however,  terminate 
the  contract  if  termination  is  in  the  best 
interest  of  the  Government. 

(3)  It  is  recognized  that  the  scope  of  work 
of  a  task-order-type  contract  necessarily 
encompasses  a  broad  sp>ectrum  of  activities. 
Consequently,  if  this  is  a  task-order-typ)€ 
contract,  the  contractor  agrees  that  it  will 
disclose  all  proposed  new  work  involving 
NRC  licensees  or  applicants  which  comes 
within  the  scopie  of  work  of  the  underlying 
contract.  Further,  if  this  contract  involves 
work  at  a  licensee  or  applicant  site,  the 
contractor  agrees  to  exercise  diligence  to 
discover  and  disclose  any  new  work  at  that 
licensee  or  applicant  site.  This  disclosure 
must  be  made  before  the  submission  of  a  bid 
or  propxjsal  to  the  utility  or  other  regulated 
entity  and  must  be  received  by  the  NRC  at 
least  15  days  before  the  proposed  award  date 
in  an^  event,  unless  a  written  justification 
demonstrating  urgency  and  due  diligence  to 
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discover  and  disclose  is  provided  by  the 
contractor  and  approved  by  the  contracting 
officer.  The  disclosure  must  include  the 
statement  of  work,  the  dollar  value  of  the 
proposed  contract,  and  any  other  documents 
that  are  needed  to  fully  describe  the 
proposed  work  for  the  regulated  utility  or 
other  regulated  entity.  NRC  may  deny 
approval  of  the  disclosed  work  only  when 
the  NRC  has  issued  a  task  order  which 
includes  the  technical  area  and,  if  site- 
specific,  the  site,  or  has  plans  to  issue  a  task 
order  which  includes  the  technical  area  and. 
if  site-specific,  the  site,  or  when  the  work 
violates  paragraphs  (c)(2).  (c)(3)  or  (c)(4)  of 
this  clause, 
(e)  Access  to  and  use  of  information. 
(1)  If  in  the  performance  of  this  contract, 
the  contractor  obtains  access  to  information, 
such  as  NRC  plans,  policies,  reports,  studies, 
financial  plans,  internal  data  protected  by  the 
Privacy  Act  of  1974  (5  U.S.C.  Section  552a 
(1988)),  or  the  Freedom  of  Information  Act  (5 
U.S.C.  Section  552  (1986)),  the  contractor 
agrees  not  to: 

(i)  Use  this  information  for  any  private 
purpose  until  the  information  has  been 
released  to  the  public; 

(ii)  Compete  for  work  for  the  Commission 
based  on  the  information  for  a  period  of  six 
months  after  either  the  completion  of  this 
contract  or  the  release  of  the  information  to 
the  public,  whichever  is  first; 

(iii)  Submit  an  unsolicited  proposal  to  the 
Government  based  on  the  information  until 
one  year  after  the  release  of  the  information 
to  the  public;  or 

(iv)  Release  the  information  without  prior 
written  approval  by  the  contracting  officer 
unless  the  information  has  previously  been 
released  to  the  public  by  the  NRC. 

(2)  In  addition,  the  contractor  agrees  that, 
to  the  extent  it  receives  or  is  given  access  to 
proprietary  data,  data  protected  by  the 
Privacy  Act  of  1974  (5  U.S.C.  Section  552a 
(1988)),  or  the  Freedom  of  Information  Act  (5 
U.S.C.  Section  552  (1986)),  or  other 
confidential  or  privileged  technical,  business, 
or  financial  information  under  this  contract, 
the  contractor  shall  treat  the  information  in 
accordance  with  restrictions  placed  on  use  of 
the  information. 

(3)  Subject  to  patent  and  security 
provisions  of  this  contract,  the  contractor 
shall  have  the  right  to  use  technical  data  it 
produces  under  this  contract  for  private 
purposes  provided  that  all  requirements  of 
this  contract  have  been  met. 

(f)  Subcontracts.  Except  as  provided  in  48 
CFR  2009.570-2,  the  contractor  shall  include 
this  clause,  including  this  paragraph,  in 
subcontracts  of  any  tier.  The  terms  contract, 
contractor,  and  contracting  officer,  must  be 
appropriately  modified  to  preserve  the 
Government's  rights. 

(g)  Remedies.  For  breach  of  any  of  the 
above  restrictions,  or  for  intentional 
nondisclosure  or  misrepresentation  of  any 
relevant  interest  required  to  be  disclosed 
concerning  this  contract  or  for  such 
erroneous  representations  that  necessarily 
imply  bad  faith,  the  Government  may 
terminate  the  contract  for  default,  disqualify 
the  contractor  from  subsequent  contractual 
efforts,  and  pursue  other  remedies  permitted 
by  law  or  this  contract. 


(h)  Waiver.  A  request  for  waiver  under  this 
clause  must  be  directed  in  writing  to  the 
contracting  officer  in  accordance  with  the 
procedures  outlined  in  48  CFR  2009.570-9. 

(i)  Follow-on  effort.  The  contractor  shall  be 
ineligible  to  participate  in  NRC  contracts, 
subcontracts,  or  proposals  therefor  (solicited 
or  unsolicited),  which  stem  directly  from  the 
contractor's  performance  of  work  under  this 
contract.  Furthermore,  unless  so  directed  in 
writing  by  the  contracting  officer,  the 
contractor  may  not  perform  any  technical 
consulting  or  management  support  services 
work  or  evaluation  activities  under  this 
contract  on  any  of  its  products  or  services  or 
the  products  or  services  of  another  firm  if  the 
contractor  has  been  substantially  involved  in 
the  development  or  marketing  of  the 
products  or  services. 

(1)  If  the  contractor,  under  this  contract, 
prepares  a  complete  or  essentially  complete 
statement  of  work  or  specifications,  the 
contractor  is  not  eligible  to  perform  or 
participate  in  the  initial  contractual  effort 
which  is  based  on  the  statement  of  work  or 
specifications.  The  contractor  may  not 
incorporate  its  products  or  services  in  the 
statement  of  work  or  specifications  unless  so 
directed  in  writing  by  the  contracting  officer, 
in  which  case  the  restrictions  in  this 
paragraph  do  not  apply. 

(2)  Nothing  in  this  paragraph  precludes  the 
contractor  from  offering  or  selling  its 
standard  commercial  items  to  the 
Government. 
(End  of  Clause) 

2052.21 1-70    Preparation  of  technical 
reports. 

As  prescribed  at  2011.104-70(a)  the 
contracting  officer  shall  insert  the 
following  clause  in  solicitations  and 
contracts  when  deliverables  include  a 
technical  report.  The  contracting  officer 
may  alter  this  clause  prior  to  issuance 
of  the  solicitation  or  during  competition 
by  solicitation  amendment.  Insignificant 
changes  may  also  be  made  by  the 
contracting  officer  on  a  case-by-case 
basis  during  negotiation,  without 
solicitation  amendment. 

Preparation  of  Technical  Reports  (fan  1993) 
All  technical  reports  required  by  Section  C 
and  all  Technical  Progress  Reports  required 
by  Section  F  are  to  be  prepared  in  accordance 
with  the  attached  Management  Directive  3.8, 
"Unclassified  Contractor  and  Grantee 
Publications  in  the  NUREG  Series." 
Management  Directive  3.8  is  not  applicable 
to  any  Contractor  Spending  Plan  (CSP)  and 
any  Financial  Status  Report  that  may  be 
included  in  this  contract.  (See  List  of 
Attachments). 
(End  of  Clause) 

2052.21 1-71    Technical  progress  report 

As  prescribed  at  2011.104-70{b},  the 
contracting  officer  shall  insert  the 
following  clause  in  all  solicitations  and 
contracts  except  firm  fixed  price  or 
indefinite  delivery  contracts  to  be 
awarded  on  a  time-and-materials  or 
labor-hour  basis,  or  which  provide  for 


issuance  of  delivery  orders  for  specific 
products/serviced  line  items.  The 
contracting  officer  may  alter  this  clause 
prior  to  issuance  of  the  solicitation  or 
during  competition  by  solicitation 
amendment.  Insignificant  changes  may 
also  be  made  by  the  contracting  officer 
on  a  case-by-case  basis  diu-ing 
negotiation,  without  solicitation 
amendment. 

Technical  Progress  Report  (fan  1993) 

The  contractor  shall  provide  a  monthly 
Technical  Progress  Report  to  the  project 
officer  and  the  contracting  officer.  The  report 
is  due  within  15  calendar  days  after  the  end 
of  the  report  period  and  must  identify  the 
title  of  the  project,  the  contract  number, 
appropriate  financial  tracking  code  specified 
by  the  NRC  Project  Officer,  project  manager 
and/or  principal  investigator,  the  contract 
period  of  performance,  and  the  period 
covered  by  the  report.  Each  report  must 
include  the  following  for  each  discrete  task/ 
task  order: 

(a)  A  listing  of  the  efforts  completed  during 
the  period,  and  milestones  reached  or,  if 
missed,  an  explanation  provided; 

(b)  Any  problems  or  delays  encounter«d  or 
anticipated  and  recommendations  for 
resolution.  If  the  recommended  resolution 
involves  a  contract  modification,  e.g.,  change 
in  work  requirements,  level  of  effort  (cost)  or 
schedule  delay,  the  conductor  shall  submit  a 
separate  letter  to  the  contracting  officer 
identifying  the  required  change  and 
estimated  cost  impact. 

(c)  A  summary  of  progress  to  date;  and 

(d)  Plans  for  the  next  reporting  period. 
(End  of  Clause) 

2052.21 1  -72    Financial  status  report 

As  prescribed  at  2011.104-70(c),  the 
contracting  officer  shall  insert  the 
following  clause  in  applicable  cost 
reimbursement  solicitations  and 
contracts  when  a  detailed  assessment  of 
costs  is  warranted  and  a  contractor 
spending  plan  is  required.  The 
contracting  officer  may  alter  this  clause 
and  Ahernate  1  of  this  clause  prior  to 
issuance  of  the  solicitation  or  during 
competition  by  solicitation  amendment. 
Insignificant  changes  may  also  be  made 
by  the  contracting  officer  on  a  case-by- 
case  basis  during  negotiation,  without 
solicitation  amendment. 

Financial  Status  Report  (Date) 

The  contractor  shall  provide  a  monthly 
Financial  Status  Report  (FSR)  to  the  project 
officer  and  the  contracting  officer.  The  FSR 
shall  include  the  acquisition  of,  or  changes 
in  the  status  of,  contractor-held  projjerty 
acquired  with  government  funds  valued  at 
the  time  of  purchase  at  $50,000  or  more. 
Whenever  such  property  changes  occur,  the 
contractor  shall  ^end  a  copy  of  the  report  to 
the  Chief,  Property  and  Acquisition 
Oversight  Branch,  Office  of  Administration. 
The  report  is  due  within  15  calendar  days 
after  the  end  of  the  report  period  and  must 
identify  the  title  of  the  project,  the  contract 
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number,  the  appropriate  financial  tracking 
code  (e.g..  Job  Code  Number  or  JCN)  specified 
by  the  NRC  Project  Officer,  project  manager 
and/or  principal  investigator,  the  contract 
period  of  performance,  and  the  period 
covered  by  the  rejxjrt.  Each  report  must 
include  the  following  for  each  discrete  task: 

(a)  Total  estimated  contract  amount. 

(b)  Total  funds  obligated  to  date. 

(c)  Total  costs  incurred  this  reporting 
period. 

(d)  Total  costs  incurred  to  date. 

(e)  Detail  of  all  direct  and  indirect  costs 
incurred  during  the  reporting  period  for  the 
entire  contratct  or  each  task,  if  it  is  a  task 
ordering  contract. 

(f)  Balance  of  obligations  remaining. 

(g)  Balance  of  funds  required  to  complete 
contract/task  order. 

(h)  Contractor  Spending  Plan  (CSP)  status: 
A  revised  CSP  is  required  with  the  Financial 
Status  RepMjrt  whenever  the  contractor  or  the 
contracting  officer  has  reason  to  believe  that 
the  total  cost  for  performance  of  this  contract 
will  be  either  greater  or  substantially  less 
than  what  had  been  previously  estimated. 

(1)  Projected  percentage  of  completion 
cumulative  through  the  report  period  for  the 
project/task  order  as  reflected  in  the  current 
CSP. 

(2)  Indicate  significant  changes  in  the 
original  CSP  projection  in  either  dollars  or 
(percentage  of  completion.  Identify  the 
change,  the  reasons  for  the  change,  whether 
there  is  any  projected  overrun,  and  when 
additional  funds  would  be  required.  If  there 
have  been  no  changes  to  the  original  ^4RC- 
approved  CSP  projections,  a  written 
statement  to  that  effect  is  sufficient  in  lieu  of 
submitting  a  detailed  response  to  item  "h". 

(l)  Property  status: 

(1)  List  property  acquired  for  the  project 
during  the  month  with  an  acquisition  cost 
between  $500  and  $49,999.  Give  the  item 
number  for  the  specific  piece  of  equipment. 

(2)  Provide  a  separate  list  of  property 
acquired  for  the  project  during  the  month 
with  an  acquisition  cost  of  $50,000  or  more. 
Provide  the  following  information  for  each 
item  of  property:  item  description  or 
nomenclature,  manufacturer,  model  number, 
serial  number,  acquisition  cost,  and  receipt 
date.  If  no  prof>erty  was  acquired  during  the 
month,  include  a  statement  to  that  effect. 
Note:  The  same  information  shall  be 
provided  for  any  component  or  peripheral 
equipment  which  is  part  of  a  "system  or 
system  unit." 

(3)  For  multi-year  projects,  in  the 
September  monthly  financial  status  report 
provide  a  cumulative  listing  of  property  with 
an  acquisition  cost  of  $50,000  or  more 
showing  the  above  information. 

(4)  In  the  final  financial  status  ref>ort 
provide  a  closeout  property  report  containing 
the  same  elements  as  described  above  for  the 
monthly  financial  status  reports,  for  all 
property  purchased  with  NRC  funds 
regardless  of  value  unless  title  has  been 
vested  in  the  contractor.  If  no  property  was 
acquired  under  the  contract,  provide  a 
statement  to  that  effect.  The  report  should 
note  any  profjerty  requiring  special  handling 
for  security,  health,  safety,  or  other  reasons 
as  part  of  the  report. 

(j)  Travel  status:  List  the  starting  and 
ending  dates  for  each  trip,  the  starting  point 


and  destination,  and  the  travelers)  for  each 
trip. 

(k)  If  the  data  in  this  report  indicates  a 
need  for  additional  funding  beyond  that 
already  obligated,  this  information  may  only 
be  used  as  supptort  to  the  official  request  for 
funding  required  in  accordance  with  the 
Limitation  of  Cost  (LOC)  Clause  (FAR 
52.232-20)  or  the  Limitation  of  Funds  (LOF) 
Clause  FAR  52.232-22. 
(End  of  Clause) 
Alternate  1  (Date) 

As  prescribed  in  2011.104-70(c),  the 
contracting  ofiicer  shall  insert  the  following 
clause  in  applicable  cost  reimbursement 
solicitations  and  contracts  when  no 
contractor  sftending  plan  is  required: 

Financial  Status  Report — Alternate  1  (Date) 

The  contractor  shall  provide  a  monthly 
Financial  Status  Report  (FSR)  to  the  Project 
Officer  and  the  contracting  officer.  The  FSR 
shall  include  the  acquisition  of,  or  changes 
in  the  status  of,  contractor-held  property 
acquired  with  government  funds  valued  at 
the  time  of  purchase  at  $50,000  or  more. 
Whenever  such  changes  occur,  the  contractor 
shall  send  a  copy  of  the  report  to  the  Chief, 
Property  and  Acquisition  Oversight  Branch, 
Office  of  Administration.  The  report  is  due 
within  15  calendar  days  after  the  end  of  the 
report  period  and  shall  identify  the  title  of 
the  project,  the  contract  number,  project 
manager  and/or  principal  investigator,  the 
contract  p>eriod  of  performance,  and  the 
p>eriod  covered  by  the  rep)ort.  Each  repxart 
shall  include  the  following  for  each  discrete 
task: 

(a)  Total  estimated  contract  amount. 

(b)  Total  funds  obligated  to  date. 

(c)  Total  costs  incurred  this  reporting 
p>eriod. 

(d)  Total  costs  incurred  to  date. 

(e)  Detail  of  all  direct  and  indirect  costs 
incurred  during  the  reporting  p)eriod  for  the 
entire  contract  or  each  task,  if  it  is  a  task 
ordering  contract. 

(f)  Balance  of  obligations  remaining. 

(g)  Balance  of  funds  required  to  complete 
contract/task  order. 

(h)  [Reserved] 

(i)  Property  status: 

(1)  List  prof)erty  acquired  for  the  project 
during  the  month  with  an  acquisition  cost 
between  $500  and  $49,999.  Give  the  item 
number  for  the  specific  piece  of  equipment. 

(2)  Provide  a  separate  list  of  property 
acquired  for  the  project  during  the  month 
with  an  acquisition  cost  of  $50,000  or  more. 
Provide  the  following  information  for  each 
item  of  property:  item  description  or 
nomenclature,  manufacturer,  model  number, 
serial  number,  acquisition  cost,  and  receipt 
date.  If  no  property  was  acquired  during  the 
month,  include  a  statement  to  that  effect. 
Note:  The  same  information  shall  be 
provided  for  any  compninent  or  peripheral 
equipment  which  is  piart  of  a  "system  or 
system  unit." 

(3)  For  multi-year  projects,  in  the 
September  monthly  financial  status  rejx>rt 
provide  a  cumulative  listing  of  property  with 
an  acquisition  cost  of  $50,000  or  more 
showing  the  above  information. 

(4)  In  the  final  financial  status  report 
provide  a  closeout  property  repwrt  containing 


the  same  elements  as  described  above  for  the 
monthly  financial  status  reports,  for  all 
property  purchased  with  NRC  funds 
regardless  of  value  unless  title  has  been 
vested  in  the  contractor.  If  no  property  was 
acquired  under  the  contract,  provide  a 
statement  to  that  effect.  The  report  should 
note  Any  property  requiring  special  handling 
for  security,  health,  safety,  or  other  reasons 
as  i>art  of  the  report. 

(j)  Travel  status:  List  the  starting  and 
ending  dates  for  each  trip,  the  starting  pmint 
and  destination,  and  the  traveler(s)  for  each 
trip. 

(k)  If  the  data  in  this  report  indicates  a 
need  for  additional  funding  beyond  that 
already  obligated,  this  information  may  only 
be  used  as  supp>ort  to  the  official  request  for 
funding  required  in  accordance  with  the 
Limitation  of  Cost  (LOC)  Clause  (FAR 
52.232-20)  or  the  Limitation  of  Funds  (LOF) 
Clause  FAR  52.232-22. 
(End  of  Clause) 

2052.214-70    Prsbid  confeiWK*. 

As  prescribed  at  2014.201-670(a),  the 
contracting  officer  may  insert  the 
following  provision  in  invitations  for 
bids  which  require  a  prebid  conference: 

Prebid  Conference  (}an  1993) 

(a)  A  prebid  conference  is  scheduled  fw: 
Date:  * 

Location:  * 
Time:  * 

(b)  This  conference  is  to  aSbrd  interested 
perties  an  opportunity  to  present  questions 
and  clarify  uncertainties  regarding  this, 
solicitation.  You  are  requested  to  mail 
written  questions  concerning  those  areas  of 
uncertainty  which,  in  your  opinion,  require 
clarification  or  correction.  You  are 
encouraged  to  submit  your  questions  in 
writing  not  later  than  *  working  day(s)  prior 
to  the  conference  date.  Receipt  of  late 
questions  may  result  in  the  questions  not 
being  answered  at  the  conference  although 
theywill  be  considered  in  prepwring  any 
necessary  amendment  to  the  solicitation.  If 
you  plan  to  attend  the  conference,  notify  * 
by  letter  or  telephone  * ,  no  later  than  close 
of  business  *.  Notification  of  your  intention 
to  attend  is  essential  in  the  event  the 
conference  is  rescheduled  or  canceled. 
(Optional  statement:  Due  to  sptace 
limitations,  each  potential  bidder  is  limited 
to  *  representatives  at  the  conference.) 

(c)  Written  questions  must  be  submitted  to: 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Contracts  and  Property 
Management,  ATTN:  *,  Mail  Stop  T-7-I-2. 
Washington,  DC  20555. 

(d\  The  envelope  must  be  marked 
"Solicitation  No.  '/Prebid  Conference." 

(e)  A  transcript  of  the  conference  will  be 
furnished  to  all  prospective  bidders  through 
the  issuance  of  an  amendment  to  the 
solicitation. 

*  To  be  incorporated  into  the  solicitation. 

(EncT of  Provision) 

2052.214-71    Bktder  qualifications  and 
past  experfencas. 

As  prescribed  in  2014.201-670(b),  the 
contracting  officer  may  insert  the 
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following  provision  on  an  optional  basis 
to  fit  the  circumstances  of  the  invitation 
for  bid. 

Bidder  Qualifications  and  Past  Experience 
(Date) 

(a)  The  bidder  shall  list  previous/current 
contracts  performed  within  the  past  *  years 
(with  no  omissions)  in  which  the  Bidder  was 
the  prime  or  principal  subcontractor.  This 
information  will  assist  the  contracting  officer 
in  his/her  Determination  of  Responsibility. 
Lack  of  previous/current  contracts  or  failure 
to  submit  this  information  will  not 
necessarily  result  in  an  unfavorable 
Determination  of  Responsibility. 

(b)  The  following  information  shall  be 
provided  for  each  previous/current  contract 
listed: 

(1)  Contract  No.: 

(2)  Contract  performance  dates: 

(3)  Estimated  total  value  of  the  contract 
(base  plus  all  option  years): 

(4)  Brief  description  of  work  performed 
under  the  contract: 

(5)  Contract  Standard  Industrial  Code: 

(6)  Name  and  address  of  Government 
agency  or  commercial  entity: 

(7)  Technical  Point  of  Contact  and  current 
telephone  number: 

(8)  Contracting  Officer  name  and  current 
telephone  number: 

(c)  The  bidder  shall  also  provide  the  name, 
title  and  full  telephone  number  of  its 
technical  representative  and  contracts/ 
business  representative: 

(1)  Technical  Representative  name: 
Title: 

Telephone  No.  ( ) 

(2)  Contracts/Business  Representative 
name: 

Title: 

Telephone  No.  ( ) 

*To  be  incorporated  into  the  solicitation. 

(End  of  Provision) 

2052.214-72    Bid  evaluation. 

As  prescribed  at  2014.201-670(c),  the 
contracting  officer  shall  insert  the  following 
provision  in  applicable  invitations  for  bids 
(paragraph  "(f)"  of  this  provision  is  optional): 


Bid  Evaluation  (Jan  1993) 

(a)  Award  will  be  made  to  that  responsive, 
responsible  bidder  within  the  meaning  of 
FAR  Subpart  9.1  whose  total  bid  amount,  as 
set  forth  by  the  bidder  in  Section  B  of  this 
Invitation  for  Bid  (IFB),  constitutes  the 
lowest  overall  evaluated  fmal  contract  price 
to  the  Govemmerit  based  upon  the 
requirements  as  set  forth  in  the  schedule. 
Bids  will  be  evaluated  for  purposes  of  award 
by  first  ascertaining  the  sum  of  the  total 
amount  for  each  of  the  items  specified  in 
Section  B  of  this  solicitation.  This  will 
constitute  the  bidder's  "Total  Bid  Amount." 

(b)  Bidders  shall  insert  a  definite  price  or 
indicate  "no  charge"  in  the  blank  space 
provided  for  each  item  and/or  sub-item  listed 
in  Section  B.  Unless  expressly  provided  for 
herein,  no  additional  charge  will  be  allowed 
for  work  performed  under  the  contract  other 
than  the  unit  prices  stipulated  for  each  such 
item  and/or  sub-item. 

(c)  Any  bid  which  is  materially  unbalanced 
as  to  price  for  the  separate  items  specified  in 


Section  B  of  this  IFB  may  be  rejected  as 
nonresponsive.  An  unbalanced  bid  is  defined 
as  one  which  is  based  on  prices  which,  in  the 
opinion  of  the  NRC,  are  significantly  less 
than  cost  for  some  work  and/or  prices  that 
may  be  significantly  overstated  for  other 
work. 

(d)  Separation  charges,  in  any  form,  are  not 
solicited.  Bids  containing  charges  for 
discontinuance,  termination,  failure  to 
exercise  an  option,  or  for  any  other  purpose 
will  cause  the  bid  to  be  rejected  as 
nonresponsive. 

(e)  A  preaward  on-site  survey  of  the 
bidder's  facilities,  equipment,  etc.,  in 
accordance  with  FAR  9.105  and  9.106  may  be 
made  by  representatives  of  the  Commission 
for  the  purpose  of  determining  whether  the 
bidder  is  responsible  within  the  meaning  of 
FAR  9.1,  and  whether  the  bidder  possesses 
qualifications  that  are  conducive  to  the 
production  of  work  that  will  meet  the 
requirements,  specifications,  and  provisions 
of  this  contract.  Also,  if  requested  by  the 
Commission,  the  prospective  contractor  may 
be  required  to  submit  statements  within  * 
hours  after  receiving  the  request: 

(1)  Concerning  their  ability  to  meet  any  of 
the  minimum  standards  set  forth  in  FAR 
9.104. 

(2)  Samples  of  work,  and 

(3)  Names  and  addresses  of  additional 
clients.  Government  agencies  and/or 
commercial  firms  which  the  bidder  is  now 
doing  or  had  done  business  with. 

(f)  Notwithstanding  paragraph  (b)  of  this 
provision,  the  award  of  any  contract  resulting 
from  this  solicitation  will  be  made  on  an  "all 
or  none"  basis.  Thus,  bids  submitted  on 
fewer  than  the  items  listed  in  Section  B  of 
this  IFB,  or  on  fewer  than  the  estimated 
quantity,  will  cause  the  bid  to  be  rejected  as 
nonresponsive. 

*To  be  inserted  into  solicitation. 
(End  of  Provision) 


2052.21 4-73    Timely  receipt  of  bids. 

As  prescribed  at  §  2014.670(b),  the 
contracting  officer  shall  insert  the 
following  provision  in  all  invitations  for 
bids: 

Timely  Receipt  of  Bids  (Date) 

Sealed  offers  for  furnishing  the  services  or 
supplies  in  the  schedule  are  due  at  the  date 
and  time  stated  in  block  9  of  Standard  Form 
33,  Solicitation,  Offer  and  Award.  Offers  sent 
through  the  U.S.  Mail  (including  U.S.  Postal 
Service  Express  Mail  Next  Day  Service— Post 
Office  to  Addressee)  must  be  addressed  to  the 
place  specified  in  the  solicitation.  All  hand- 
carried  offers  including  those  made  by 
private  delivery  services  (e.g..  Federal 
Express  and  Airborne  Express)  must  be 
delivered  to  the  NRC  loading  dock  security 
station  located  at  11545  Rockville  Pike, 
Rockville.  Maryland  20852  and  received  in 
the  depository  located  in  Room  T-7-I-2.  All 
offerors  should  allow  extra  time  for  internal 
mail  distribution  or  for  pick  up  of  hand- 
carried  deliveries.  NRC  is  a  secure  facility 
with  perimeter  access-control  and  NRC 
personnel  are  only  available  to  receive  hand- 
carried  offers  during  normal  working  hours, 
7:30  a.m.-3:30  p.m..  Monday  through  Friday, 
excluding  federal  holidays. 


(End  of  Provision) 

2052.214-74    Disposition  of  bids. 

As  prescribed  at  2014.670(b).  the 
contracting  officer  shall  insert  the 
following  provision  in  applicable 
invitation  for  bids: 

Disposition  of  Bids  (Jan  1993) 

After  award  of  the  contract,  one  copy  of 
each  unsuccessful  bid  will  be  retained  by 
NRC's  Division  of  Contracts  and  Property 
Management  in  accordance  with  the  General 
Records  Schedule  3(5)(b).  Unless  return  of 
the  additional  copies  of  the  bid  is  requested 
by  the  bidder  upon  submission  of  the  bid,  all 
other  copies  will  be  destroyed.  This  request 
should  appear  in  a  cover  letter  accompanying 
the  bid. 

(End  of  Provision) 

2052.215-70    Key  personnel. 

As  prescribed  at  2015.209-70(a)(l), 
the  contracting  officer  shall  insert  in 
solicitations  and  contracts  the  following 
clause  as  applicable  to  the  requirement: 


Key  Personnel  (Jan  1993) 

(a)  The  following  individuals  are 
considered  to  be  essential  to  the  successful 
performance  of  the  work  hereunder:  * 

The  contractor  agrees  that  personnel  may 
not  be  removed  from  the  contract  work  or 
replaced  without  compliance  with 
paragraphs  (b)  and  (c)  of  this  clause. 

(b)  If  one  or  more  of  the  key  personnel,  for 
whatever  reason,  becomes,  or  is  expected  to 
become,  unavailable  for  work  under  this 
contract  for  a  continuous  period  exceeding 
30  work  days,  or  is  expected  to  devote 
substantially  less  effort  to  the  work  than 
indicated  in  the  proposal  or  initially 
anticipated,  the  contractor  shall  immediately 
notify  the  contracting  officer  and  shall, 
subject  to  the  concurrence  of  the  contracting 
officer,  promptly  replace  the  personnel  with 
personnel  of  at  least  substantially  equal 
ability  and  qualifications. 

(c)  Each  request  for  approval  of 
substitutions  must  be  in  writing  and  contain 
a  detailed  explanation  of  the  circumstances 
necessitating  the  proposed  substitutions.  The 
request  must  also  contain  a  complete  resume 
for  the  proposed  substitute  and  other 
information  requested  or  needed  by  the 
contracting  officer  to  evaluate  the  proposed 
substitution.  The  contacting  officer  and  the 
project  officer  shall  evaluate  the  contractor's 
request  and  the  contracting  officer  shall 
promptly  notify  the  contractor  of  his  or  her 
decision  in  wrriting. 

(d)  If  the  contracting  officer  determines 
that  suitable  and  timely  replacement  of  key 
personnel  who  have  been  reassigned, 
terminated,  or  have  otherwise  become 
unavailable  for  the  contract  work  is  not 
reasonably  forthcoming,  or  that  the  resultant 
reduction  of  productive  effort  would  be  so 
substantial  as  to  impair  the  successful 
completion  of  the  contract  or  the  service 
order,  the  contract  may  be  terminated  by  the 
contracting  officer  for  default  or  for  the 
convenience  of  the  Government,  as 
appropriate.  If  the  contracting  officer  finds 
the  contractor  at  fault  for  the  condition,  the 


ccxitract  price  c 
adjusted  down^ 
Government  foi 
damage. 
(End  of  Clause) 
*To  be  incor] 
can  tract. 

2052.215-71 
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Project  Officer 

(a)  The  cont 
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Telephone  ^ 
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contract  price  or  fixed  fee  may  be  equitably 

adjusted  downward  to  compensate  the 

Government  for  any  resultant  delay,  loss,  or 

damage. 

(End  of  Clause) 

•To  be  incorporated  into  any  resultant 
contract. 

2092^1 5-71    Pro)ect  officer  authority. 

As  prescribed  in  2015.209-70(a)(2)(i), 
the  contracting  officer  shall  insert  the 
following  clause  in  applicable 
solicitations  and  contracts  for  cost- 
reimbursement,  cost-plus-fixed-fee, 
cost-plus-award-fee,  cost  sharing,  labor- 
hour  or  time-and-materials,  including 
task  order  contracts.  This  clause  and  the 
following  alternate  clauses  are  intended 
for  experienced,  trained  projects 
officers,  and  may  be  altered  to  delete 
duties  where  appropriate: 

Project  Officer  Authority  (Date) 

(a)  The  contracting  officer's  authorized 
representative  hereinafter  referred  to  as  the 
project  officer  for  this  contract  is: 

Name:  * 
Address:  * 
Telephone  Nimiber:  * 

(b)  Performance  of  the  work  under  this 
contract  is  subject  to  the  technical  direction 
of  the  NRC  project  officer.  The  term  technical 
direction  is  defined  to  include  the  following: 

(1)  Technical  direction  to  the  contractor 
which  shifts  work  emphasis  between  areas  of 
work  or  tasks,  authorizes  travel  which  was 
unanticipated  in  the  Schedule  (i.e.,  travel  not 
contemplated  in  the  Statement  of  Work  or 
changes  to  specific  travel  identified  in  the 
Statement  of  Work),  fills  in  details,  or 
otherwise  serves  to  accomplish  the 
contractual  statement  of  work. 

(2)  Provide  advice  and  guidance  to  the 
contractor  in  the  preparation  of  drawings, 
specifications,  or  technical  portions  of  the 
work  description. 

(3)  Review  and,  where  required  by  the 
contract,  approval  of  technical  reports, 
drawings,  specifications,  and  technical 
information  to  be  delivered  by  the  contractor 
to  the  Government  under  the  contract. 

(c)  Technical  direction  must  be  within  the 
general  statement  of  work  stated  in  the 
contract.  The  project  officer  does  not  have 
the  authority  to  and  may  not  issue  any 
technical  direction  which: 

(1)  Constitutes  an  assignment  of  work 
outside  the  general  scope  of  the  contract. 

(2)  Constitutes  a  change  as  defined  in  the 
"Changes"  clause  of  this  contract. 

(3)  In  any  way  causes  an  increase  or 
decrease  in  the  total  estimated  contract  cost, 
the  fixed  fee,  if  any,  or  the  time  required  for 
contract  performance. 

(4)  Changes  any  of  the  expressed  terms, 
conditions,  or  sp>ecifications  of  the  contract. 

(5)  Terminates  the  contract,  settles  any 
claim  or  dispute  arising  under  the  contract, 
or  issues  any  unilateral  directive  whatever. 

(d)  All  technical  directions  must  be  issued 
in  writing  by  the  project  officer  or  must  be 
confirmed  by  the  project  officer  in  writing 
within  ten  (10)  working  days  after  verbal 
issuance.  A  copy  of  the  written  direction 
must  be  furnished  to  the  contracting  officer. 


A  copy  of  NRC  Form  445,  Request  for 
Approval  of  Official  Foreign  Travel,  which 
has  received  final  approval  from  the  NRC 
must  be  furnished  to  the  contracting  officer. 

(e)  The  contractor  shall  proceed  promptly 
with  the  performance  of  technical  directions 
duly  issued  by  the  project  officer  in  the 
manner  prescribed  by  this  clause  and  within 
the  project  officer's  authority  under  the 
provisions  of  this  clause. 

(f)  If,  in  the  opinion  of  the  contractor,  any 
instruction  or  direction  issued  by  the  project 
officer  is  within  one  of  the  categories  as 
defined  in  paragraph  (c)  of  this  clause,  the 
contractor  may  not  proceed  but  shall  notify 
the  contracting  officer  in  writing  within  five 
(5)  working  days  after  the  receipt  of  any 
instruction  or  direction  and  shall  request  the 
contracting  officer  to  modify  the  contract 
accordingly.  Up>on  receiving  the  notification 
from  the  contractor,  the  contracting  officer 
shall  issue  an  appropriate  contract 
modification  or  advise  the  contractor  in 
writing  that,  in  the  contracting  officer's 
opinion,  the  technical  direction  is  within  the 
scope  of  this  article  and  does  not  constitute 

a  change  under  the  "Changes"  clause. 

(g)  Any  unauthorized  commitment  or 
direction  issued  by  the  project  officer  may 
result  in  an  unnecessary  delay  in  the 
contractor's  p>erformance  and  may  even  result 
in  the  contractor  expending  funds  for 
unallowable  costs  under  the  contract. 

(h)  A  failure  of  the  parties  to  agree  upon 
the  nature  of  the  instruction  or  direction  or 
upon  the  contract  action  to  be  taken  with 
respect  thereto  is  subject  to  §  52.233-1 — 
Disputes.  * 

(i)  In  addition  to  providing  technical 
direction  as  defined  in  paragraph  (b)  of  this 
clause,  the  project  officer  shall: 

(1)  Monitor  the  contractor's  technical 
progress,  including  surveillance  and 
assessment  of  performance,  and  recommend 
to  the  contracting  officer  changes  in 
requirements. 

(2)  Assist  the  contractor  in  the  resolution 
of  technical  problems  encountered  during 
performance. 

(3)  Review  all  costs  requested  for 
reimbursement  by  the  contractor  and  submit 
to  the  contracting  officer  recommendations 
for  approval,  disapproval,  or  suspension  of 
payment  for  supplies  and  services  required 
under  this  contract. 

(End  of  Clause) 

Alternate  1  (Date) 

As  prescribed  at  2015.209-70(a)(2)(ii),  the 
contracting  officer  shall  insert  the  following 
clause  in  solicitations  and  contracts  which 
require  issuance  of  delivery  orders  for 
specific  products/services. 

Project  Officer  Authority— Alternate  1  (Date) 

(a)  The  contracting  officer's  authorized 
representative,  hereinafter  referred  to  as  the 
project  officer,  for  this  contract  is: 

Name:  * 
Address:  * 
Telephone  Number:  * 

(b)  The  project  officer  shall: 

(1)  Place  delivery  orders  for  items  required 
under  this  contract  up  to  the  amount 
obligated  on  the  contract  award  document. 


(2)  Monitor  contractor  performance  and 
recommend  to  the  contracting  officer  changes 
in  requirements. 

(3)  Inspect  and  accept  products/ services 
provided  under  the  contract. 

(4)  Review  all  contractor  invoices/vouchers 
requesting  payment  for  products/services 
provided  under  the  contract  and  make 
reconunendations  for  approval,  disapproval, 
or  susf>ension. 

(c)  The  project  officer  may  not  make 
changes  to  the  express  terms  and  conditions 
of  this  contract. 

•  To  be  incorporated  into  any  resultant 
contract. 
(End  of  Clause) 

Alternate  2  (Date) 

As  prescribed  at  2015.209(a)(2)(iii),  the 
contracting  officer  shall  insert  in  solicitations 
for  firm  fixed  price  contracts,  the  clause  at 
2052.215-71  Project  Officer  Authority 
Alternate  1  which  shall  be  used  with 
paragraph  (b)(1)  deleted  and  the  remainder  of 
the  clause  renumbered. 

2052.215-72    Timely  receipt  of  proposals. 

As  prescribed  in  2015.209-70(a)(3), 
the  contracting  officer  shall  insert  the 
following  provision  in  all  solicitations: 

Timely  Receipt  of  Proposals  (Date) 

Sealed  offers  for  furnishing  the  services  or 
supplies  in  the  schedule  are  due  at  the  date 
and  time  stated  in  block  9  of  Standard  Form 
33,  Solicitation,  Offer  and  Award.  Offers  sent 
through  the  U.S.  Mail  (including  U.S.  Postal 
Service  Express  Mail  Next  Day  Service — Post 
Office  to  Addressee)  must  be  addressed  to  the 
place  specified  in  the  solicitation.  All  hand- 
carried  offers  including  those  made  by 
private  delivery  services  (e.g.,  Federal 
Express  and  Airborne  Express)  must  be 
delivered  to  the  NRC  loading  dock  security 
sUtion  located  at  11545  Rockville  Pike, 
Rockville,  Maryland  20852  and  received  in 
the  depository  located  in  Room  T-7-1-2.  All 
offerors  should  allow  extra  time  for  internal 
mail  distribution  or  for  pick  up  of  hand- 
carried  deliveries.  NRC  is  a  secure  facility 
with  fjerimeter  access-control  and  NRC 
personnel  are  only  available  to  receive  hand- 
carried  offers  during  normal  working  hours, 
7:30  AM— 3:30  PM,  Monday  through  Friday, 
excluding  federal  holidays. 
(End  of  Provision) 

2062.21 5-73    Award  notification  and 
conunltment  of  public  funds. 

As  prescribed  at  2015.209-70  (a)(4), 
the  contracting  officer  shall  insert  the 
follovtring  clause  in  appUcable 
sol'£itations: 

Award  Notification  and  Commitment  of 
Public  Funds  (Date) 

(bJ  All  offerors  will  be  notified  of  their 
exclusion  from  the  competitive  range  in 
accordance  with  FAR  15.503(a)(1).  Pursuant 
to  the  requirements  of  FAR  15.503(a)(2), 
preliminary  notification  will  be  provided 
before  award  for  small  business  set-aside 
procurements  on  negotiated  procurements. 
The  contracting  officer  shall  provide  written 
fKJStaward  notice  to  each  unsuccessful  o^ror 
in  accordance  with  FAR  15.503(b). 
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(b)  It  is  also  brought  to  your  attention  that 
the  contracting  officer  is  the  only  individual 
who  can  legally  commit  the  NRC  to  the 
expenditure  of  public  funds  in  connection 
with  this  procurement.  This  means  that 
unless  provided  in  a  contract  document  or 
specifically  authorized  by  the  contracting 
officer,  ^4RC  technical  personnel  may  not 
issue  contract  modifications,  give  informal 
contractual  commitments,  or  otherwise  bind, 
commit,  or  obligate  the  NRC  contractually. 
Informal  contractual  commitments  include: 

(1)  Encouraging  a  potential  contractor  to 
incur  costs  prior  to  receiving  a  contract; 

(2)  Requesting  or  requiring  a  contractor  to 
make  changes  under  a  contract  without 
formal  contract  modifications; 

(3)  Encouraging  a  contractor  to  incur  costs 
under  a  cost-reimbursable  contract  in  excess 
of  those  costs  contractually  allowable;  and 

(4)  Committing  the  Government  to  a  course 
of  action  with  regard  to  a  potential  contract, 
contract  change,  claim,  or  dispute. 
(End  of  Clause) 

2052.215-74    Disposition  of  proposals. 

As  prescribed  in  2015.20^70(a)(5), 
the  contracting  officer  shall  insert  the 
following  provision  in  all  solicitations: 
Disposition  of  Proposals  (Jan  1993) 

After  award  of  the  contract,  one  copy  of 
each  unsuccessful  proposal  is  retained  by  the 
NRC's  Division  of  Contracts  and  Property 
Management  in  accordance  with  the  General 
Records  Schedule  3(5)(b).  Unless  return  of 
the  additional  copies  of  the  proposals  is 
requested  by  the  offeror  upon  submission  of 
the  proposals,  all  other  copies  will  be 
destroyed.  This  request  should  appear  in  a 
cover  letter  accompanying  the  proposal. 
(End  of  Provision) 

2052.215-75    Proposal  presentation  and 
format 

As  prescribed  at  2015.209-70(b)(l). 
the  conU-acting  officer  may  insert  the 
following  provision  in  applicable 
negotiated  procurements  for  cost  type 
solicitations.  This  clause  may  be 
tailored  to  each  procurement  and 
sohcitation  evaluation  criteria  by  the 
contracting  officer  to  fit  the 
circumstances  of  the  procurement. 
Proposal  Presentation  and  Format  (Date) 

(a)  Information  submitted  in  response  to 
this  solicitation  must  be  typed,  printed,  or 
reproduced  on  letter^ize  paper  and  each 
copy  must  be  legible.  Offerors  are  hereby 
notified  that  all  information  provided 
including  all  resumes,  must  be  accurate, 
truthful,  and  complete  to  the  best  of  the 
offeror's  knowledge  and  belief.  The 
Commission  will  rely  upon  all 
representations  made  by  the  offeror  both  in 
the  evaluation  process  and  for  the 
performance  of  the  work  by  the  offeror 
selected  for  award.  The  Commission  may 
require  the  offeror  to  substantiate  the 
credentials,  education,  and  employment 
history  of  its  employees,  subcontractor 
personnel,  and  consultants,  through 
submission  of  copies  of  transcripts, 
diplomas,  licenses,  etc. 


(b)  The  offeror  must  submit  the  following 
material  which  will  constitute  its  offer,  as 
defined  by  FAR  2.101,  in  two  separate  and 
distinct  parts  at  the  date  and  time  specified 
in  *  of  the  solicitation  for  receipt  of  sealed 
offers. 

(1)  Part  1— Solicitation  Package/Offer.  Two 
(2)  original  signed  copies  of  this  solicitation 
package/offer.  All  applicable  sections  must 
be  completed  by  the  offeror. 

(2)  Part  2— Cost  Proposal.  One  (1)  original 
and  •  copies  of  the  "Cost  Proposal." 

(i)  The  cost  proposal  shall  be  submitted 
separately  from  the  Technical  and 
Management  Proposal  or  Oral  Presentation 
and  Supporting  Documentation  (as 
applicable). 

(ii)  The  offeror's  request  for  an  exception 
to  submitting  cost  or  pricing  data  shall  be 
made  in  accordance  with  FAR  52.215-20(a). 

(iii)  If  the  contracting  officer  does  not  grant 
the  offeror  an  exception  from  the  requirement 
to  submit  cost  or  pricing  data,  the  offeror's 
cost  proposal  shall  conform  With  the 
requirements  of  FAR  52.215-20(b).  Cost 
information  shall  include  pertinent  details 
sufficient  to  show  the  elements  of  cost  upon 
which  the  total  cost  is  predicted  in 
accordance  with  the  requirement  of  FAR 
52.215-20(b)(l). 

(iv)  When  the  offeror's  estimated  cost  for 
the  proposed  work  exceeds  $100,000  and  the 
duration  of  the  contract  period  exceeds  six 
months,  the  offeror  shall  submit  a  Contractor 
Spending  Plan  (CSP)  as  pan  of  its  cost 
proposal.  Guidance  for  completing  the  CSP  is 
attached. 

(v)  For  any  subcontract  discussed  under 
Ue  Technical  and  Management  Proposal,  or 
Oral  Presentation  Material,  provide 
supporting  documentation  on  the  selection 
process,  i.e.  competitive  vs.  noncompetitive, 
and  the  cost  evaluation. 

(c)  "Written  Technical  and  Management 
Proposal"  or  "Oral  Presentation  and 
Supporting  Documentation"  (as  applicable). 
One  (1)  original  and  *  copies. 

(1)  The  written  Technical  and  Management 
Proposal  or  Oral  Presentation  and  Supporting 
Documentation  may  not  contain  any 
reference  to  cost.  Resource  information,  such 
as  data  concerning  labor  hours  and 
categories,  materials,  subcontracts,  travel, 
computer  time,  etc.,  must  be  included  so  that 
the  offeror's  understanding  of  the  scope  of 
work  may  be  evaluated. 

(2)  The  offeror  shall  submit  in  the  written 
Technical  and  Management  Proposal  or  Oral 
Presentation  and  Supporting  Documentation 
full  and  complete  information  as  set  forth 
below  to  permit  the  Government  to  make  a 
thorough  evaluation  and  a  sound 
determination  that  the  proposed  approach 
will  have  a  reasonable  likelihood  of  meeting 
the  requirements  and  objectives  of  this 
procurement. 

(3)  The  written  Technical  Proposal  or  Oral 
Presentation  and  Supporting  Documentation 
must  be  tailored  to  assure  that  all  information 
reflects  a  one-to-one  relationship  to  the 
evaluation  criteria. 

(4)  Statements  which  paraphrase  the 
statement  of  work  without  communicating 
the  specific  approach  proposed  by  the 
offeror,  or  statements  to  the  effect  that  the 
offeror's  understanding  can  or  will  comply 


with  th?  sUtement  of  work  may  be  construed 
as  an  indication  of  the  offeror's  lack  of 
understanding  of  the  statement  of  work  and 
objectives. 

(d)  Written  Technical  or  Oral  Presentation 
and  Supporting  Documentation 
Requirements — Instructions.  *  To  be 
incorporated  into  the  solicitation 
(End  of  Provision) 

Alternate  1  (Date) 

As  prescribed  at  2015.209-70(b)(2),  this 
Alternate  1  may  be  used  for  solicitations  for 
negotiated  task  orders.  Include  the  following 
paragraph  in  place  of  paragraph  (b)(2)(iv)  of 
the  basic  provision: 

(b)(2)(iv)  The  offeror's  cost  proposal  shall 
be  based  on  the  NRC's  estimated  level  of 
effort.  The  NRC's  estimated  level  of  effort  for 
this  procurement  is  approximately  * 
professional  and  *  clerical  staff-years  for  the 
duration  of  this  contact.  This  information  is 
advisory  and  is  not  to  be  considered  as  the 
sole  basis  for  the  development  of  the  staffmg 
plan.  For  the  purposes  of  the  Government 
estimate,  2000  hours  constitute  a  staff  year. 
The  total  estimated  cost  proposed  by  the 
offeror  is  used  for  evaluation  purposes  only. 
Any  resultant  contract,  except  a  requirements 
contract,  contains  an  overall  cost  ceiling 
whereby  individual  task  orders  may  be 
issued.  The  cost  and  fee,  if  any,  for  each  task 
order  is  individually  negotiated  and  also 
contains  a  cost  ceiling. 

Alternate  2  (Date) 

As  proposed  at  2015.209-70(b)(3), 
Alternate  2  may  be  used  for  solicitations  for 
negotiated  fixed  price,  labor  hour,  or  time 
and  materials  contracts.  Substitute  the 
following  paragraph  (b)(2)(ii)  for  the 
paragraph  (b)(2)(ii)  of  the  basic  provision, 
delete  paragraphs  (b)(2)(iii)  through  (iv)  of 
the  basic  provision,  and  renumber  the 
remaining  paragraphs. 

(b)(2)(ii)  Submittal  of  information  other 
than  cost  or  pricing  data  shall  be  made  in 
accordance  with  FAR  52.215-20  Alternate 

2052.215-76    Preproposal  conference 

As  prescribed  at  2015.407-70(c),  the 
contracting  officer  may  insert  the 
following  provision  in  applicable 
solicitations  which  include  a 
preproposal  conference: 

Preproposal  Conference  (Jan  1993) 


for; 


(a)  A  preproposal  conference  is  scheduled 


Date:  * 

Location:  * 

Time:  * 

(b)  This  conference  is  to  afford  interested 
parties  an  opportunity  to  present  questions 
and  clarify  uncertainties  regarding  this 
solicitation.  You  are  requested  to  mail 
vmtten  questions  concerning  those  areas  of 
uncertainty  which,  in  your  opinion,  require 
clarification  or  correction.  You  are 
encouraged  to  submit  your  questions  in 
writing  not  later  than  *  working  day(s)  prior 
to  the  conference  date.  Receipt  of  late 
questions  may  result  in  the  questions  not 
being  answered  at  the  conference  although 
they  will  be  considered  in  preparing  any 


necessary  amendi 
you  plan  to  attenc 
by  letter  or  teleph 
of  business  *  .  No 
to  attend  is  esseni 
conference  is  resc 
(Optional  stateme 
limitations,  each 
to  *  representativ 

(c)  Written  que: 
U.S.  Nuclear  Regi 
Division  of  Contr 
Management,  AT 
Washington,  DC '. 

(d)  The  envelo] 
"Solicitation  No. 
Conference." 

*To  be  incorpo 

(e)  A  transcript 
furnished  to  all  p 
the  issuance  of  ai 
solicitation. 
(End  of  Provisior 

2052.215-77  Tr 
relmbursemenL 
As  prescribe( 
contracting  offi 
following  claus 
solicitations  an 
require  travel  h 
ceiling  amount 
requests  for  for 
submitted  to  th 
advance  of  the 

Travel  Approval 

(b)  All  foreign 
advance  by  the  ^ 
Request  for  Appi 
Travel,  and  musi 
52.247-63  Prefei 
Carriers.  The  coi 
Form  445  to  the 
prior  to  the  conu 

(b)  The  contrai 
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necessary  amendment  to  the  solicitation.  If 
you  plan  to  attend  the  conference,  notify  * 
by  letter  or  telephone  *  ,  no  later  than  close 
of  business  *  .  Notification  of  your  intention 
to  attend  is  essential  in  the  event  the 
conference  is  rescheduled  or  csmceled. 
(Optional  statement:  Due  to  space 
limitations,  each  potential  offeror  is  limited 
to  *  representatives  at  the  conference.) 

(c)  Written  questions  must  be  submitted  to: 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Contracts  and  Property 
Management,  ATTN:  *,  Mail  Stop  T-7-I-2, 
Washington,  DC  20555. 

(d)  The  envelope  must  be  marked 
"Solicitation  No.  *  /Preproposal 
Conference." 

"To  be  incorporated  into  the  solicitation. 

(e)  A  transcript  of  the  conference  will  be 
furnished  to  all  prospective  offerors  through 
the  issuance  of  an  amendment  to  the 
solicitation. 

(End  of  Provision) 

20S2.215-77    Travel  approvals  and 
reimbursement 

As  prescribed  at  2015.209-70(d),  the 
contracting  officer  shall  insert  the 
following  clause  in  cost  reimbursement 
solicitations  and  contracts  which 
require  travel  but  do  not  set  a  specific 
ceiling  eimount  on  that  travel.  Note  that 
requests  for  foreign  travel  must  be 
submitted  to  the  NRC  30  days  in 
advance  of  the  travel  date. 

Ttave]  Approvals  and  Reimbursement  ([kite) 

(a)  All  foreign  travel  must  be  approved  in 
advance  by  the  NRC  on  NRC  Form  445, 
Request  for  Approval  of  Official  Foreign 
Travel,  and  must  be  in  compliance  with  FAR 
52.247-63  Preference  for  U.S.  Flag  Air 
Carriers.  The  contractor  shall  submit  NRC 
Form  445  to  the  NRC  no  later  than  30  days 
prior  to  the  commencement  of  travel. 

(b)  The  contractor  must  receive  written 
approval  from  the  NRC  Project  Officer  prior 
to  taking  travel  which  was  unanticipated  in 
the  Schedule  (i.e.,  travel  not  contemplated  in 
the  Statement  of  Work,  or  changes  to  specific 
travel  identified  in  the  Statement  of  Work). 

(c)  The  contractor  will  be  reimbursed  only 
for  those  travel  costs  incurred  which  are 
directly  related  to  this  contract  and  which  are 
allowable  subject  to  the  limitations 
prescribed  in  FAR  31.205-46. 

(d)  It  is  the  responsibility  of  the  contractor 
to  notify  the  contracting  officer  in  accordance 
with  the  Limitations  of  Cost  clause  of  this 
contract  when,  at  any  time,  the  contractor 
learns  that  travel  expenses  will  cause  the 
contractor  to  exceed  the  estimated  costs 
specified  in  the  Schedule. 

(e)  Reasonable  travel  costs  for  research  and 
related  activities  performed  at  State  and 
nonprofit  institutions,  in  accordance  with 
Section  12  of  Pub.  L  100-679,  shall  be 
charged  in  accordance  with  the  contractor's 
institutional  policy  to  the  degree  that  the 
limitations  of  Office  of  Management  and 
Budget  (OMB)  guidance  are  not  exceeded. 
Applicable  guidance  documents  include 
OMB  Circular  A-87.  Cnst  Principles  for  State 
and  Local  Govemmeuts;  OMB  Circular  A- 
122.  Cost  Principles  for  Nonprofit 


Organizations;  and  OMB  Circular  A-21.  Cost 
Principles  for  Educational  Institutions. 
(End  of  Clause) 

2052.21  S-78    Travel  approvals  and 
reimbursement — Alternate  1 . 

As  prescribed  in  2015.209-70{d).  the 
contracting  officer  shall  insert  the 
following  clause  in  cost  reimbursement 
solicitations  and  contracts  which 
include  a  ceiling  amount  on  travel.  Note 
that  requests  for  foreign  travel  must  be 
submitted  to  the  NRC  30  days  in 
advEince  of  the  travel  date. 

Travel  Approvals  and  Reimbursement — 
Alternate  1  (Date) 

(a)  Total  expenditure  for  travel  may  not 

exceed * without  the  prior  approval 

of  the  contracting  officer. 

(b)  All  foreign  travel  must  be  approved  in 
advance  by  the  NRC  on  NRC  Form  445, 
Request  for  Approval  of  Official  Foreign 
Travel,  and  must  be  in  compliance  with  EAR 
52.247-63  Preference  for  U.S.  Flag  Air 
Carriers.  The  contractor  shall  submit  NRC 
Form  445  to  the  NRC  no  later  than  30  days 
prior  to  the  commencement  of  travel. 

(c)  The  contractor  will  be  reimbursed  only 
for  those  travel  costs  incurred  which  are 
directly  related  to  this  contract  and  which  are 
allowable  subject  to  the  limitations 
prescribed  in  FAR  31.205-^6. 

(d)  It  is  the  responsibility  of  the  contractor 
to  notify  the  contracting  officer  in  accordance 
with  the  FAR  Limitations  of  Cost  clause  of 
this  contract  when,  at  any  time,  the 
contractor  learns  that  travel  expenses  will 
cause  the  contractor  to  exceed  the  travel 
ceiling  amount  identified  in  paragraph  (a)  of 
this  clause. 

(e)  Reasonable  travel  costs  for  research  and 
related  activities  performed  at  State  and 
nonprofit  institutions,  in  accordance  with 
Section  12  of  Pub.  L.  100-679.  shall  be 
chargedrn  accordance  with  the  contractor's 
institutional  policy  to  the  degree  that  the 
limitations  of  Office  of  Management  and 
Budget  (OMB)  guidance  are  not  exceeded. 
Applicable  guidance  documents  include 
OMB  Circular  A-87,  Cost  Principles  for  State 
and  Local  Governments:  OMB  Circular  A- 
122,  Cost  Principles  for  Nonprofit 
Organizations;  and  OMB  Circular  A-21,  Cost 
Principles  for  Educational  Institutions. 

*To  be  incorporated  into  any  resultant 
contract. 
(End  of  Clause) 

2052.21 5-79    Contract  award  and 
evaluation  of  proposals. 

As  prescribed  in  2015.209(a)(1).  insert 
the  following  provision  in  solicitations 
when  technical  merit  is  more  important 
than  cost: 

Contract  Award  and  Evaluation  of  Proposals 
IDate) 

(a)  By  use  of  narrative  and  numerical  (as 
appropriate)  scoring  techniques,  proposals 
are  evaluated  against  the  evaluation  factors 
specified  in  paragraph  *  below.  These  factors 
are  listed  in  their  relative  order  of 
importance. 


(b)  The  Government  intends  to  award  a 
contract  or  contracts  resulting  from  this 
solicitation  to  the  responsible  offeror(s) 
whose  prop>osal(s)  represents  the  best  value, 
as  defined  in  FAR  2.101,  after  evaluation  in 
accorjjance  with  the  factors  and  subfactors  in 
the  solicitation. 

(c)  The  Government  may: 

(1)  Reject  any  or  all  proposals  if  such 
action  is  in  the  Government's  interest. 

(2)  Waive  informalities  and  minor 
irregularities  in  proposals  received. 

(d)  The  Government  intends  to  evaluate 
proposals  and  award  a  contract  without 
discussions  with  offerors.  The  Government 
reserves  the  right  to  seek  proposal 
clarifications  (e.g.,  capability  issues  as 
described  in  FAR  15.306(a)  or  minor  or 
clerical  errors  as  described  in  FAR  14.407): 
and  hold  communications  as  described  in 
FAR  15.306(b)).  Therefore,  the  offeror's 
initial  proposal  should  contain  the  offeror's 
best  terms  from  a  cost  or  price  and  technical 
standpoint.  The  Government  reserves  the 
right  to  conduct  discussions  if  the 
Contracting  Officer  later  determines  them  to 
be  n«>cessary.  If  the  Contracting  Officer 
determines  that  the  number  of  proposals  that 
would  otherwise  be  in  the  competitive  range 
exceeds  the  number  at  which  an  efficient 
comjtetition  can  be  conducted,  the 
Contracting  Officer  may  limit  the  number  of 
proposals  in  the  competitive  range  to  the 
greatest  nuraber  that  will  permit  an  efficient 
competition  among  the  most  highly  rated 
pro  px)  sals. 

(e)  The  Government  reserves  the  right  to 
make  an  award  on  any  item  for  a  quantity 
less  than  the  quantity  offered,  at  the  unit  cost 
or  prices  offered,  unless  the  offeror  specifies 
otherwise  in  the  proposal. 

(f)  The  Government  reserves  the  right  to 
make  multiple  awards  if,  after  considering 
the  additional  administrative  costs,  it  is  in 
the  Government's  best  interest  to  do  so. 

(g)  Exchanges  with  offerors  after  receipt  of 
a  proposal  do  not  constitute  a  rejection  or 
counteroffer  by  the  Government. 

(h)  The  Government  may  determine  that  a 
proposal  is  unacceptable  if  the  prices 
proposed  are  materially  unbalanced  between 
line  items  or  subline  items.  Unbalanced 
pricing  exists  when,  despite  an  acceptable 
total  evaluated  price,  the  price  of  one  or  more 
contract  line  items  is  significantly  overstated 
or  understated  as  indicated  by  the 
application  of  cost  or  price  analysis 
techniques.  A  proposal  may  be  rejected  if  the 
Contracting  Officer  determines  that  the  lack 
of  balance  poses  an  unacceptable  risk  to  the 
Government. 

(i)  If  a  cost  realism  analysis  is  performed, 
cost  realism  may  be  considered  by  the  source 
selection  authority  in  evaluating  performance 
or  schedule  risk. 

(j)*A  written  award  or  acceptance  of 
proposal  mailed  or  otherwise  furnished  to 
the  successful  offeror  within  the  time 
specified  in  the  proposal  shall  result  in  a 
bin«iing  contract  without  further  action  by 
either  p>arty. 

(k)  A  sef)arate  cost  analysis  is  performed  on 
each  cost  proposal.  To  provide  a  common 
base  for  evaluation  of  cost  proposals,  the 
level  of  effort  data  must  be  expressed  in  staff 
hours.  Where  a  Contractor  Sp)ending  Plan 
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(CSP)  is  required  by  other  provisions  of  this 
solicitation,  consideration  is  given  to  the 
Plan  for  completeness,  reasonableness,  and 
as  a  measure  of  effective  management  of  the 
effort. 

*To  be  incorporated  into  the  solicitation. 
(End  of  Provision] 


Alternate  1  (Date) 

As  prescribed  at  2015.209-70(e)(2), 
Alternate  1  may  be  used  when  proposals  are 
to  be  evaluated  on  a  lowest  price,  technically 
acceptable  basis.  Substitute  the  following 
paragraph  for  paragraph  (b)  in  the  clause  at 
2052.215-79: 

(b)  Although  technical  merit  in  the 
evaluation  criteria  set  forth  below  is  a  factor 
in  the  evaluation  of  proposals,  award  will  be 
made  on  the  basis  of  the  lowest  evaluated 
price  of  proposals  meeting  or  exceeding  the 
acceptability  standards  for  non-cost  factors. 

Alternate  2  (Date) 

As  prescribed  at  2015.209-70(e)(2), 
Alternate  2  may  be  used  when  cost  and 
technical  merit  are  of  equal  significance. 
Substitute  the  following  paragraph  for 
paragraph  (b)  in  the  clause  at  2052.215-79: 

(b)  In  the  selection  of  a  contractor, 
technical  merit  in  the  evaluation  criteria  set 
forth  below  and  cost  bear  equal  significance. 
To  be  selected  for  an  award,  the  proposed 
cost  must  be  realistic  and  reasonable. 

2052^16-70    Level  of  effort 

As  prescribed  at  2016.307-70(a)  the 
contracting  officer  shall  insert  the 
following  provision  in  sohcitations  for 
negotiated  procurements  containing 
labor  costs  other  than  maintenance 
services,  to  be  awarded  on  a  cost 
reimbursement,  cost  sharing,  cost-plus- 
award-fee.  cost-plus-fixed-fee,  time  and 
materials,  or  labor  hours  basis. 

Level  of  Effort  (Jan  1993) 

The  NRC's  estimate  of  the  total  effort  for 
this  project  is  approximately  *  professional 
and  *  clerical  staff-years  for  the  duration  of 
this  contract.  This  information  is  advisory 
and  is  not  to  be  considered  as  the  sole  basis 
for  the  development  of  the  staffing  plan.  For 
the  purposes  of  the  Government  estimate, 
2000  hours  constitute  a  staff  year. 

*To  be  incorporated  into  any  resultant 
contract. 

(End  of  Provision) 

2052.21  ft-71    Indirect  cost  rates. 

As  prescribed  at  2016.307-70(b),  the 
contracting  officer  may  insert  the 
following  clause  in  solicitations  and 
contracts  where  provisional  rates 
without  ceiling  apply. 

Indirect  Cost  Rates  (Jan  1993) 

(a)  Pending  the  establishment  of  final 
indirect  rates  which  must  be  negotiated 
based  on  audit  of  actual  costs,  the  contractor 
shall  be  reimbursed  for  allowable  indirect 
costs  as  follows:  * 

(b)  The  contracting  officer  may  adjust  the 
above  rates  as  appropriate  during  the  term  of 
the  contract  ufwn  acceptance  of  any  revisions 
proposed  by  the  contractor.  It  is  the 


contractor's  responsibility  to  notify  the 
contracting  officer  in  accordance  with  FAR 
52.232-20,  Limitation  of  Cost,  or  FAR 
52.232-22,  Limitation  of  Funds,  as 
applicable,  if  these  changes  affect 
performance  of  work  within  the  established 
cost  or  funding  limitations. 

*To  be  incorporated  into  any  resultant 
contract. 

(End  of  Clause) 

Alternate  1 

As  prescribed  at  2016.307-70(b)(2),  the 
contracting  officer  may  insert  the  following 
clause  in  applicable  solicitations  and 
contracts  where  predetermined  rates  apply: 

Indirect  Cost  Rates— Alternate  1  (Jan  1993) 

The  contractor  is  reimbursed  for  allowable 
indirect  costs  in  accordance  with  the 
following  predetermined  rates:  * 

*To  be  incorporated  into  any  resultant 
contract. 

(End  of  Clause) 

Alternate  2  (Date) 

As  prescribed  at  2016.307-70(b),  the 
contracting  officer  may  insert  the  following 
clause  in  applicable  solicitations  and 
contracts  where  provisional  rates  with 
ceilings  apply: 

Indirect  Costs  (Ceiling)— Alternate  2  (Date) 

(a)  For  this  contract,  the  ceiling  amount 
reimbursable  for  indirect  costs  is  as 
follows:  • 

(b)  In  the  event  that  indirect  rates 
developed  by  the  cognizant  audit  activity  on 
the  basis  of  actual  allowable  costs  result  in 
a  lower  amount  for  indirect  costs,  the  lower 
amount  will  be  paid.  The  Government  may 
not  be  obligated  to  pay  any  additional 
amounts  for  indirect  costs  above  the  ceiling 
rates  set  forth  above  for  the  applicable 
period. 

*To  be  incorporated  into  any  resultant" 
contract. 

(End  of  Clause) 

2052.21  »-72    Task  ordor  procedures. 

As  prescribed  at  2016.506-70(a).  the 
contracting  officer  may  insert  the 
following  clause  in  applicable 
sohcitations  and  contracts  that  contain 
task  order  procedures.  This  clause  may 
be  altered  to  fit  the  circumstances  of  the 
requirement. 

Task  Order  Procedures  (Date) 

(a)  Task  order  request  for  proposal.  When 
a  requirement  within  the  scope  of  work  for 
this  contract  is  identified,  the  contracting 
officer  shall  transmit  to  the  contractor  a  Task 
Order  Request  for  Proposal  (TORFP)  which 
may  include  the  following,  as  appropriate: 

(1)  Scope  of  work/meetings/ travel  and 
deliverables; 

(2)  Reporting  requirements; 

(3)  Period  of  performance — place  of 
performance; 

(4)  Applicable  special  provisions; 

(5)  Technical  skills  required;  and 

(6)  Estimated  level  of  effort. 

(b)  Task  order  technical  proposal.  By  the 
date  specified  in  the  TORFP,  the  contractor 


shall  deliver  to  the  contracting  officer  a 
written  or  verbal  (as  specified  in  the  TORFP 
technical  proposal  submittal  instructions) 
technical  proposal  that  provides  the 
technical  information  required  by  the 
TORFP. 

(c)  Cost  proposal.  The  contractor's  cost 
proposal  for  each  task  order  must  be  fully 
supported  by  cost  and  pricing  data  adequate 
to  establish  the  reasonableness  of  the 
proposed  amounts.  When  the  contractor's 
estimated  cost  for  the  proposed  task  order 
exceeds  $100,000  and  the  period  of 
performance  exceeds  six  months,  the 
contractor  may  be  required  to  submit  a 
Contractor  Spending  Plan  (CSP)  as  part  of  its 
cost  proposal.  The  TORP  indicates  if  a  CSP 
is  required. 

(d)  Task  order  award.  The  contractor  shall 
perform  all  work  described  in  definitized 
task  orders  issued  by  the  contracting  officer. 
Definitized  task  orders  include  the  following: 

(1)  Statement  of  work/meetings/travel  and 
deliverables; 

(2)  Reporting  requirements; 

(3)  Period  of  performance; 

(4)  Key  personnel; 

(5)  Applicable  special  provisions;  and 

(6)  Total  task  order  amount  including  any 
fixed  fee. 

(End  of  Clause) 


Accelerated  task  order 


2052.216-73 
procedures. 

As  prescribed  at  2016.506-70[b),  the 
contracting  officer  may  insert  the 
following  clause  in  applicable 
solicitations  and  contracts  which 
contain  task  order  procedures.  This 
clause  may  be  altered  to  fit  the 
circumstances  of  the  requirement. 

Accelerated  Task  Order  Procedures  (fan 
1993) 

(a)  The  NRC  may  require  the  contractor  to 
commence  work  before  receipt  of  a 
definitized  task  order  from  the  contracting 
officer.  Accordingly,  when  the  contracting 
officer  verbally  authorizes  the  work,  the 
contractor  shall  proceed  with  performance  of 
the  task  order  subject  to  the  monetary 
limitation  established  for  the  task  order  by 
the  contracting  officer. 

(b)  When  this  accelerated  procedure  is 
employed  by  the  NRC,  the  contractor  agrees 
to  begin  promptly  negotiating  with  the 
contracting  officer  the  terms  of  the  definitive 
task  order  and  agrees  to  submit  a  cost 
proposal  with  supporting  cost  or  pricing 
data.  If  agreement  on  a  definitized  task  order 
is  not  reached  by  the  target  date  mutually 
agreed  upon  by  the  contractor  and 
contracting  officer,  the  contracting  officer 
may  determine  a  reasonable  price  and/or  fee 
in  accordance  with  Subpart  15.8  and  Part  31 
of  the  FAR,  subject  to  contractor  appeal  as 
provided  in  52.233-1.  Disputes.  In  any  event, 
the  contractor  shall  proceed  with  completion 
of  the  task  order,  subject  only  to  the 
monetary  limitation  established  by  the 
contracting  officer  and  the  terms  and 
conditions  of  the  basic  contract. 

(End  of  Clause) 


2052.222-70    h 
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20S2.222-70    Nondiscrimination  because 
of  age. 

As  prescribed  at  2022.901-70,  the 
contiacting  officer  shall  insert  the 
following  clause  in  all  solicitations: 

Nondiscrimination  Because  of  Age  (Jan  1993) 

It  is  the  policy  of  the  Executive  Branch  of 
the  Government  that: 

(a)  Contractors  and  subcontractors  engaged 
in  the  performance  of  Federal  contracts  may 
not,  in  connection  with  the  employment, 
advancement,  or  discharge  of  employees  or 
in  oomiection  with  the-teivns,  conditions,  or 
privileges  of  their  employment,  diBcriminate 
against  persons  because  of  their  age  except 
^pon  the  basis  of  a  bona  fide  occupational 
qualification,  retirement  plan,  or  statutory 
retirement;  and 

(b)  That  contractors  and  subcontractors,  or 
persons  acting  on  their  behalf,  may  not 
specify,  in  solicitations  or  advertisements  for 
employees  to  work  on  Government  contracts, 
a  maximum  age  limit  for  employment  unless 
the  sf>ecified  maximum  age  limit  is  based 
upon  a  bona  fide  occupational  qualification, 
retirement  plan,  or  statutory  requirement. 
(End  of  Provision) 

2092.227-70    Drawings,  designs, 
specifications,  and  otiier  data. 

As  prescribed  at  2027.305-70,  the 
contracting  officer  shall  insert  the 
following  clause  in  all  soUcitations  and 
contracts  in  which  drav^ngs,  designs, 
specifications,  in  other  data  will  be 
developed  and  the  NRC  must  retain  full 
rights  to  them  (except  for  the 
contractor's  right  to  retain  a  copy  for  its 
own  use).  When  any  of  the  clauses 
prescribed  at  FAR  27.409  are  included 
in  the  sohcitation  and  contract,  this 
clause  will  not  be  used. 

Drawings,  Designs,  Specifications,  and  Other 
Data  (Jan  1993) 

All  drawings,  sketches,  designs,  design 
data,  specifications,  notebooks,  technical  and 
scientific  data,  and  all  photographs, 
negatives,  reports,  findings, 
recommendations,  other  data  and 
memoranda  of  every  description  relating 
thereto,  as  well  as  all  copies  of  the  foregoing 
relating  to  the  work  or  any  part  thereto,  are 
subject  to  inspection  by  the  Commission  at 
all  reasonable  times.  Inspection  of  the  propwr 
facilities  must  be  afforded  the  Commission 
by  the  contractor  and  its  subcontractors. 
Tliese  data  are  the  property  of  the 
Government  and  may  be  used  by  the 
Govenmient  for  any  purpose  whatsoever 
without  any  claim  on  the  part  of  the 
contractor  and  its  subcontractors  and  vendors 
for  additional  compensation  and  must, 
subject  to  the  right  of  the  contractor  to  retain 
a  copy  of  the  material  for  its  own  use,  be 
delivered  to  the  Government,  or  otherwise 
disposed  of  by  the  contractor  as  the 
contracting  officer  may  direct  during  the 
progress  of  the  work  or  upon  completion  or 
termination  of  this  contract.  The  contractor's 
right  of  retention  and  use  is  subject  to  the 
security,  patent,  and  use  of  information 
provisions,  if  any,  of  this  contract. 


(End  of  Clause) 

2062.231-70    Precontract  costs. 

As  prescribed  in  2031.109-70,  the 
following  clause  may  be  used  in  all  cost 
type  contracts  when  costs  in  connection 
with  work  under  the  contract  will  be 
incurred  by  the  contractor  before  the 
effective  date  of  the  contract.  Approval 
for  use  of  this  clause  must  be  obtained 
at  one  level  above  the  contracting 
officer. 

Precontract  Costs  (Jan  1993) 

Allowable  costs  under  this  contract  must 
include  such  costs  incurred  by  the  contractor 
in  connection  with  the  work  covered  by-this 
contract  during  the  period  from  *  and 
including  *  to  the  effective  date  of  this 
contract,  as  would  have  been  allowable 
pursuant  to  the  terms  of  this  contract  if  this 
contract  had  been  in  effect  during  that 
period;  provided,  however,  that  the  costs 
may  not  in  aggregate  exceed  *  which  is 
included  in  the  estimated  cost  of  this 
contract. 

•To  be  incorporated  into  any  resultant 
contract. 
(End  of  Clause) 

2062.235-70    Publication  of  research 
reauits. 

As  prescribed  in  2035.70(a)(1),  the 
contracting  officer  shall  insert  the 
following  clause  in  applicable 
solicitations  and  contracts  for  research 
and  development  by  private  contractors 
and  universities  and  for  other  technical 
services  as  appropriate. 

Publication  of  Research  Results  (Date) 

(a)  The  principal  investigator(s)/contractor 
shall  comply  with  the  provisions  of  NRC 
Management  Directive  3.8  (Vol.  3,  Part  1)  and 
NRC  Handbook  3.8  (Parts  I-IV)  regarding 
publication  in  refereed  scientific  and 
engineering  journals  or  dissemination  to  the 
public  of  any  information,  oral  or  written, 
concerning  the  work  jjerformed  under  this 
contract.  Failure  to  comply  with  this  clause 
shall  be  grounds  for  termination  of  this 
contract. 

(b)  The  principal  investigator(s)/contractor 
may  publish  the  results  of  this  work  in 
refereed  scientific  and  engineering  journals 
or  in  open  literature  and  present  papers  at 
public  or  association  meetings  at  interim 
stages  of  work,  in  addition  to  submitting  to 
NRC  the  final  reports  and  other  deliverables 
required  under  this  contract.  However,  such 
publication  and  papers  shall  focus  on 
advances  in  science  and  technology  and 
minimize  conclusions  and/or 
recommendations  which  may  have  regulatory 
implications. 

(c)  The  principal  investigators)  shall 
coordinate  all  such  publications  with,  and 
transmit  a  copy  of  the  proposed  article  or 
paper  to,  the  NRC  Contracting  Officer  or 
Project  Officer,  prior  to  publication.  The  NRC 
agrees  to  review  and  provide  comments 
within  thirty  (30)  days  after  receipt  of  a 
proposed  publication.  However,  in  those 
cases  where  the  information  to  be  published 


is  subject  to  Conunission  approval,  has  not 
been  ruled  upon,  or  disapproved  by  the 
Commission,  the  NRC  reserves  the  right  to 
disapprove  or  delay  the  publication.  Further, 
if  the  NRC  disagrees  with  the  proposed 
publication  for  any  reason,  it  reserves  the 
right  to  require  that  any  publication  not 
identify  the  NRC's  sponsorship  of  the  work 
and  that  any  associated  publication  costs 
shall  be  borne  by  the  contractor. 
(End  of  Clause) 


2062.23S-71 
ProtedkNi. 


Safety,  Health,  and  Fire 


As  prescribed  in  2035.70(a)(2),  the 
contracting  officer  shall  insert  the 
following  clause  in  applicable 
solicitations  and  contracts  for  research 
and  development  by  private  contractors 
and  imiversities  and  for  other  technical 
services  as  appropriate: 

Safety,  Health,  and  Fire  Protection  (Jan  1993) 

The  contractor  shall  take  all  reasonable 
precautions  in  the  performance  of  the  work 
under  this  contract  to  protect  the  health  and 
safety  of  its  employees  and  of  members  of  the 
public,  including  NRC  employees  and 
contractor  personnel,  and  to  minimize  danger 
fit)m  all  hazards  to  life  and  property  and 
shall  comply  with  all  applicable  health, 
safety,  and  fire  protection  regulations  and 
requirements  (including  reporting 
requirements)  of  the  Commission  and  the 
Department  of  Labor.  In  the  event  that  the 
contractor  fails  to  comply  with  these 
regulations  or  requirements,  the  contracting 
officer  may,  without  prejudice  to  any  other 
legal  or  contractual  rights  of  the  Commission, 
issue  an  order  stopping  all  or  any  part  of  the 
work;  thereafter,  a  start  work  order  for 
resumption  of  work  may  be  issued  at  the 
discretion  of  the  contracting  officer.  The 
contractor  shall  make  no  claim  for  an 
extension  of  time  or  for  comp>ensation  or 
damages  by  reason  of.  or  in  connection  with, 
this  type  of  work  stoppage. 
(End  of  Clause) 

2052*242-70    Resolving  differing 
professional  views. 

As  prescribed  in  2042.570-1,  the 
contracting  officer  shall  insert  the 
following  clause  in  the  body  of  cost 
reimbursement  solicitations  and 
contracts  for  professional  services,  as 
appropriate.  "This  clause  may  not  be 
altered  by  the  contracting  officer. 

Resolving  NRC  Contractor  Differing 
Professional  Views  (DPVs)  (Date) 

(a)  The  Nuclear  Regulatory  Commission's 
(NRC)  policy  is  to  support  the  contractor's 
expression  of  professional  health  and  safety 
related  concerns  associated  with  the 
contractor's  work  for  NRC  that  may  differ 
from  a  prevailing  NRC  staff  view,  disagree 
with  an  NRC  decision  or  policy  position,  or 
take4ssue  with  proposed  or  established 
agency  practices.  An  occasion  may  arise 
when  an  NRC  contractor,  contractor's 
personnel,  or  subcontractor  personnel 
believes  that  a  conscientious  expression  of  a 
competent  judgment  is  required  to  document 
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such  concerns  on  matters  directly  associated 
with  its  performance  of  the  contract.  The 
NRC's  policy  is  to  support  these  instances  as 
Differing  Professional  Views  (DPVs). 
(b)  The  procedure  that  will  be  used 
provides  for  the  expression  and  resolution  of 
differing  professional  views  (DPVs)  of  health 
and  safety  related  concerns  associated  with 
the  mission  of  the  agency  by  NRC 
contractors,  contractor  personnel  or 
subcontractor  personnel  on  matters  directly 
associated  with  its  performance  of  the 
contract.  This  procedure  may  be  found  in 
Attachments  to  this  document.  The 
contractor  shall  provide  a  copy  of  the  NRC 
DPV  procedure  to  all  of  its  employees 
performing  under  this  contract  and  to  all 
subcontractors  who  shall,  in  turn,  provide  a 
copy  of  the  procedure  to  its  employees. 
NOTE:  The  prime  contractor  or  subcontractor 
shall  submit  all  DPVs  received  but  need  not 
endorse  them. 

(End  of  Clause) 

2052.242-71    Procedures  for  resolving 
differing  professional  views. 

As  prescribed  in  2042.570-2(b).  the 
contracting  officer  shall  include  the 
following  clause  as  an  attachment  to 
cost  reimbursement  solicitations  and 
contracts  for  professional  services,  af 
appropriate.  This  clause  may  not  be 
altered  by  the  contracting  officer. 

Procedures  for  Resolving  NRC  Contractor 
Differing  Professional  Views  (DPVs)  (Date) 

(a)  The  following  procedure  provides  for 
the  expression  and  resolution  of  differing 
professional  views  (DPVs)  of  health  and 
safety  related  concerns  of  NRC  contractors 
and  contractor  personnel  on  matters 
connected  to  the  subject  of  the  contract. 
Subcontractor  DPVs  shall  be  submitted 
through  the  prime  contractor.  The  prime 
contractor  or  subcontractor  shall  submit  all 
DPVs  received  but  need  not  endorse  them. 

(b)  The  NRC  may  authorize  up  to  eight 
reimbursable  hours  for  the  contractor  to 
document  in  writing  a  DPV  by  the  contractor 


the  contractor's  personnel,  or  subcontractor 
personnel.  The  contractor  shall  not  be 
entitled  to  any  compensation  for  effort  on  a 
DPV  which  exceeds  the  above-specified  eight 
hour  limit. 

(c)  Prior  to  incurring  costs  to  document  a 
DPV.  the  contractor  shall  first  determine 
whether  there  are  sufficient  funds  obligated 
under  the  contract  which  are  available  to 
cover  the  costs  of  writing  a  DPV.  In  the  event 
that  there  are  insufficient  obligated  funds 
under  the  contract,  the  contractor  shall  first 
request  the  NRC  contracting  officer  for 
additional  funding  to  cover  the  costs  of 
preparing  the  DPV  and  authorization  to 
proceed. 

(d)  Contract  funds  shall  not  be  authorized 
to  document  an  allegation  where  the  use  of 
this  NRC  contractor  DPV  process  is 
inappropriate.  Examples  of  such  instances 
are:  allegations  of  wrongdoing  which  should 
be  addressed  directly  to  the  NRC  Office  of  the 
Inspector  General  (OIG),  issues  submitted 
anonymously,  or  issues  raised  which  have 
already  been  considered,  addressed,  or 
rejected,  absent  significant  new  information. 
Note  that  this  procedure  does  not  provide 
anonymity.  Individuals  desiring  anonymity 
should  contact  the  NRC  OIG  or  submit  the 
information  under  NRC's  Allegation  Program, 
as  appropriate. 

(e)  When  required,  the  contractor  shall 
initiate  the  DPV  process  by  submitting  a 
written  statement  directly  to  the  NRC  Office 
Director  or  Regional  Administrator 
responsible  for  the  contract,  with  a  copy  to 
the  Contracting  Officer,  Division  of  Contracts 
and  Property  Management,  Office  of 
Administration.  Each  DPV  submitted  will  be 
evaluated  on  its  own  merits. 

(f)  The  DPV,  while  being  brief,  shall 
contain  the  following  as  it  relates  to  the 
subject  matter  of  the  contract: 

(1)  A  summary  of  the  prevailing  NRC  view, 
existing  NRC  decision  or  stated  position,  or 
the  proposed  or  established  NRC  practice. 

(2)  A  description  of  the  submitter's  views 
and  how  they  differ  from  any  of  the  above 
items. 


(3)  The  rationale  for  the  submitter's  views, 
including  an  assessment  based  on  risk,  safety 
and  cost  benefit  considerations  of  the 
consequences  should  the  submitter's  position 
not  be  adopted  by  NRC. 

(g)  The  Office  Director  or  Regional 
Administrator  will  immediately  forward  the 
submittal  to  the  NRC  DPV  Review  Panel  and 
acknowledge  receipt  of  the  DPV,  ordinarily 
within  five  (5)  calendar  days  of  receipt. 

(h)  The  panel  will  normally  review  the 
DPV  within  seven  calendar  days  of  receipt  to 
determine  whether  enough  information  has 
been  supplied  to  undertake  a  detailed  review 
of  the  issue.  Typically,  within  30  calendar 
days  of  receipt  of  the  necessary  information 
to  begin  a  review,  the  panel  will  provide  a 
written  report  of  its  findings  to  the  Office 
Director  or  Regional  Administrator  and  to  the 
Contracting  Officer,  which  includes  a 
recommended  course  of  action. 

(i)  The  Office  Director  or  Regional 
Administrator  will  consider  the  DPV  Review 
Panel's  report,  make  a  decision  on  the  DPV 
and  provide  a  written  decision  to  the 
contractor  and  the  Contracting  Officer 
normally  within  seven  calendar  days  after 
receipt  of  the  panel's  recommendation, 
(j)  Subsequent  to  the  decision  made 
regarding  the  DPV  Review  Panel's  report,  a 
summary  of  the  issue  and  its  disposition  will 
be  included  in  the  NRC  Weekly  Information 
Report  submitted  by  the  Office  Director.  The 
DPV  file  will  be  retained  in  the  Office  or 
Region  for  a  minimum  of  one  year  thereafter. 
For  purposes  of  the  contract,  the  DPV  shall 
be  considered  a  deliverable  under  the 
contract.  Based  upon  the  Office  Director  or 
Regional  Administrator's  report,  the  matter 
will  be  closed. 

(End  of  Clause) 

Dated  at  Rockville,  Maryland  this  9th  day 
of  November,  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
(FR  Doc.  98-32253  Filed  12-7-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 
RIN  1510-nAA71 

Barring  Delinquent  Debtors  From 
Obtaining  Federal  Loans  or  Loan 
Insurance  or  Guarantees 

AGENCY:  Financial  Management  Service 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  The  Debt  Collection 
Improvement  Act  of  1996  (DCIA) 
mandated  a  new  eligibility  requirement 
for  persons  seeking  Federal  financial 
assistance,  namely  that  delinquent 
Federal  debtors  are  ineligible  for  Federal 
direct  and  indirect  loan  assistance 
(other  than  disaster  loans).  On  April  22, 
1998,  the  Financial  Management  Service 
issued  a  notice  of  proposed  rulemaking 
proposing  rules  to  define  when  a  debt 
is  in  delinquent  status  and  when  a 
delinquency  is  resolved  for  purposes  of 
determining  whether  the  DCIA  bars  a 
person  from  receiving  financial 
assistance.  The  notice  of  proposed 
rulemaking  also  proposed  rules 
governing  when  the  Secretary  of  the 
Treasury  may  exempt  a  class  of 
delinquent  debts  from  affecting  a 
debtor's  loan  eligibility,  and  proposed 
factors  for  authorized  agency  officials  to 
consider  when  deciding  whether  to 
waive  the  DCIA  eligibihty  requirement. 
This  final  rule  finalizes  the  proposed 
rule,  with  changes,  and  addresses  issues 
raised  in  comments  received  on  the 
notice  of  proposed  rulemaking. 
EFFECTIVE  DATE:  January  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6859;  Ellen 
Neubauer  or  Randall  Lewis,  Senior 
Attorneys,  at  (202)  874-6680.  A  copy  of 
this  final  rule  is  being  made  available 
for  downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www.ftns.treas.gov/debt. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  31001(j)(l)  of  the  Debt 
Collection  Improvement  Act  of  1996 
(IXnA),  Pub.  L.  104-134,  110  Stat. 
1321-358  (Apr.  26.  1996),  codified  at  31 
U.S.C.  3720B  (section  3720B),  provides 
that  a  person  owing  a  delinquent  nontax 
debt  to  the  Federal  Government  is 
inehgible  for  Federal  financial 
assistance  in  the  form  of  a  loan  (other 
than  a  disaster  loan)  or  loan  insurance 
or  guarantee.  The  head  of  an  agency  that 
administers  a  Federal  financial 


assistance  program  may  waive  this 
provision.  The  waiver  authority  may  be 
delegated  only  to  Uie  agency's  Chief 
Financial  Officer  or  Deputy  Chief 
Financial  Officer.  In  addition,  the 
Secretary  of  the  Treasury  may  exempt 
any  class  of  debts  from  affecting  a 
person's  eligibility  for  receiving 
financial  assistance. 

The  DCIA  requires  the  Secretary  of 
the  Treasury  to  prescribe  standards 
under  which  agencies  will  determine 
whether  a  person  has  an  outstanding 
delinquent  debt  that  would  trigger  the 
DCIA  bar  to  Federal  financial  assistance. 
As  the  lead  agency  for  the  collection  of 
delinquent  nontax  debt  in  the  Federal 
Government,  the  Financial  Management 
Service  (FMS),  a  bureau  of  the 
Department  of  the  Treasury,  is 
responsible  for  promulgating  the 
regulations  governing  this  and  other 
provisions  of  the  DCIA.  This  final  rule 
defines  when  a  debt  is  in  delinquent 
status  and  when  the  delinquency  is 
resolved  for  purposes  of  determining 
whether  the  DCIA  bars  a  person  from 
receiving  financial  assistance.  This  final 
rule  also  prescribes  standards  under 
which  a  Treasiuy  exemption  may  be 
granted  and  sets  forth  factors  for  an 
agency  to  consider  when  deciding 
whether  an  agency  waiver  is 
appropriate. 

Summary  of  Comments 

On  April  22,  1998,  FMS  pubUshed  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (63  FR  20006)  entitled 
"Barring  Delinquent  Debtors  from 
Obtaining  Federal  Loans  or  Loan 
Insurance  or  Guarantees."  FMS  received 
written  comments  from  three  Federal 
agencies,  two  financial  institutions,  and 
one  university. 

Delinquency  Standards 

One  commenter  recommended  that 
determinations  of  delinquency  and 
resolutions  of  defaults  be  made  based  on 
existing  eligibility  criteria  under 
appHcable  program  specific  statutes  and 
regulations.  Another  commenter 
suggested  that  individual  creditor 
agencies  be  allowed  to  determine  when 
its  debts  are  sufficiently  delinquent  for 
purposes  of  barring  a  debtor  from 
obtaining  additional  Federal  financial 
assistance.  A  third  commenter 
recommended  that  the  rule  authorize 
credit-granting  agencies  to  determine 
when  debt  reported  as  delinquent  by  a 
creditor  agency  is  sufficiently 
delinquent  to  warrant  ineligibility  for 
assistance. 

The  DCIA  created  a  new  eligibility 
requirement  applicable  to  all  Federal 
financial  assistance  programs  and 
directed  the  Secretary  of  the  Treasury  to 


issue  government-wide  standards  for 
determining  when  a  debt  is  delinquent 
for  purposes  of  barring  delinquent 
debtors  from  obtaining  additional 
Federal  financial  assistance.  Thus,  as 
required  by  the  DCIA,  the  final  rule 
retains  uniform  government-wide 
guidelines.  While  government-wide 
standards  apply  to  this  particular 
eligibihty  criteria,  nothing  in  this  rule 
precludes  an  agency  from  setting  its 
own  standards  with  regard  to  other 
eligibility  criteria  appficable  to  a 
specific  program.  Paragraph  285.13(b)(3) 
specifically  states  that  nothing  in  this 
rule  requires  an  agency  to  grant  Federal 
financial  assistance  if  denial  otherwise 
is  audiorized  by  statute,  regulation  or 
agency  policies  and  procedures.  For 
instance,  if  a  delinquent  debt  is  resolved 
in  accordance  with  paragraph  285.13(e), 
an  agency  still  may  deny  an  application 
if  the  applicant  fails  to  meet  other 
requirements  imposed  under  a  specific 
program.  Additionally,  under  the  DCIA 
and  in  accordance  with  paragraph 
285.13(g)  of  this  rule,  agencies  also  may 
waive  the  requirements  of  this  section 
under  appropriate  circumstances. 

Application  of  This  Rule  to  Financial 
Institutions 

One  commenter  requested 
clarification  on  whether  the  regulation 
applies  to  parties  other  than  Federal 
agencies,  such  as  financial  institutions 
which  issue  loans  which  are  federally 
insured  or  guaranteed.  Another 
commenter  suggested  that  the  rule  be 
clarified  with  regard  to  who  has  the 
responsibility  for  determining  whether  a 
prospective  borrower  is  delinquent,  and 
whether  a  delinquent  debt  has  been 
resolved. 

This  rule  applies  to  Federal  loans, 
loan  insurance  and  loan  guarantees.  The 
responsibilities  of  financial  institutions 
that  issue  federally  guaranteed  or 
insured  loans  continue  to  be  governed 
by  program  specific  statutes, 
regulations,  and  agency  policies  and 
procedures,  as  well  as  individual 
agreements  between  agencies  and 
lenders.  Federal  agencies  will  have  to 
ensure  that  such  regulations,  policies 
and  procedures,  and  agreements  address 
the  ehgibility  requirements  of  the  DCIA 
and  this  regulation. 

Application  of  the  Equal  Credit 
Opportunity  Act 

One  commenter  asked  whether 
protected  classes  comprise  a  significant 
number  of  delinquent  debtors  impacted 
by  this  rule,  and  expressed  concern  that 
denial  of  credit  under  this  rule  might 
violate  the  Equal  Credit  Opportunity 
Act. 
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The  Equal  Credit  Opportunity  Act 
prohibits  a  creditor  from  discriminating 
against  an  applicant  on  a  prohibited 
basis  regarding  any  aspect  of  a  credit 
transaction.  The  fact  that  an  applicant 
owes  a  delinquent  debt  to  the  United 
States  is  not  a  prohibited  basis.  See  12 
CFR  202.2  (Regulation  B).  Even  if  the 
effect  of  the  DCIA  and  this  rule  would 
be  to  disadvantage  protected  classes,  as 
a  general  matter,  a  lender  acting 
pursuant  to  a  regulation  or  statute  when 
denying  credit  would  have  a  non- 
discriminatory business  reason  for 
doing  so.  Consequently,  compliance 
with  the  DCIA  and  this  rule  does  not,  in 
and  of  itself,  constitute  a  violation  of  the 
Equal  Credit  Opportunity  Act. 

Application  of  the  Fair  Credit 
Reporting  Act 

Another  commenter  expressed 
concern  that,  under  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681,  lenders 
would  be  imable  to  obtain  credit  reports 
relating  to  the  status  of  loans  for  which 
an  applicant  is  a  guarantor.  While  the 
commenter  is  correct,  for  purposes  of 
the  bar  imposed  by  the  DCIA  and  this 
rule,  the  fact  that  an  applicant  is  a 
guarantor  on  another  loan  is  irrelevant 
unless  the  applicant/ guarantor  becomes 
responsible  for  repaying  the  loan  and 
subsequently  becomes  delinquent.  In 
the  event  the  applicant/guarantor  does 
become  responsible  for  the  loan,  any 
delinquency  should  appear  on  the 
applicant's  credit  report. 

Section  285.13(a)    Definitions 

One  commenter  requested  that  the 
definition  of  Federal  financial 
assistance  or  financial  assistance  be 
revised  to  specifically  include  price 
support  loans  with  non-recourse 
provisions  issued  by  the  Commodity 
Credit  Corporation  of  the  Department  of 
Agriculture.  The  definition  of  "Federal 
financial  assistance"  or  "financial 
assistance"  includes  all  loans  (other 
than  disaster  loans),  including  non- 
recourse loans.  Therefore,  because  price 
support  loans  are  a  type  of  loan  already 
covered  by  the  definition,  a  specific 
reference  to  one  type  of  loan  is  not 
necessary. 

Section  285.13(b)    Purpose  and  Scope 

One  commenter  requested  that  the 
rule  be  revised  to  include  guidance 
regarding  whether  a  person,  such  as  a 
corporation,  would  be  barred  from 
obtaining  Federal  financial  assistance 
where  the  corporation  seeking  Federal 
financial  assistance  is  not  a  delinquent 
debtor,  but  a  person  with  a  controlling 
interest  in  the  corporation,  such  as  an 
officer,  director,  or  shareholder,  is  a 
delinquent  debtor.  In  response,  FMS  has 


revised  the  rule  to  clarify  that  a  person 
seeking  Federal  financial  assistance  may 
be  ineligible  for  such  financial 
assistance  if  that  person  either  controls 
or  is  controlled  by  a  person  who  owes 
a  delinquent  nontax  debt  to  the  United 
States.  Whether  or  not  a  person  controls 
or  is  controlled  by  a  delinquent  debtor 
and  the  extent  to  which  such  person  is 
ineUgible  for  Federal  financial 
assistance  is  to  be  determined  in 
accordance  with  standards  and 
procedures  established  by  the  credit 
granting  agency.  See  paragraph 
285.13(c)(2). 

Another  commenter  asked  whether 
this  rule  applies  to  applicants  for 
Federal  grants.  The  DCIA  defines 
Federal  financial  assistance  as  any  loan 
(other  than  a  disaster  loan),  loan 
insiuance  or  loan  guarantee.  Thus  this 
rule  does  not  apply  to  appUcants  for 
grants. 

Section  285. 1 3(c)    General  Rule 

FMS  received  several  comments 
regarding  the  methods  to  determine 
whether  an  applicant  has  deUnquent 
Federal  debts  that  bar  the  appUcant 
from  obtaining  new  Federal  financial 
assistance.  Commenters  suggested  that 
the  list  of  possible  sources  of 
information  included  in  the  preamble  to 
the  proposed  rule  be  added  to  the  text 
of  the  final  rule.  FMS  has  incorporated 
this  suggestion.  Commenters  also 
suggested  that  the  list  be  expanded  to 
include  FMS'  delinquent  debtor 
database.  FMS  is  resolving  legal  and 
technical  issues  involved  in  making  the 
information  contained  in  FMS' 
delinquent  debtor  database  available  to 
Federal  agencies.  Thus,  although  not 
currently  available,  we  anticipate  that 
FMS'  database  will  be  available  in  the 
future  as  one  of  many  sources  of 
information  concerning  delinquent 
debtors.  A  commenter  also  suggested 
that  the  rule  require  applications  for 
Federal  financial  assistance  to  include  a 
self-certification,  imder  penalty  of 
perjury,  by  which  applicants  would  be 
required  to  list  outstanding  obligations 
to  the  Federal  govenunent  and  whether 
such  obUgations  were  ciurent.  FMS 
agrees  that  a  self-certification  could 
assist  in  identifying  delinquent  debtors 
and  recommends  that  agencies  adopt 
this  approach.  A  mandatory  self- 
certification  requirement  is  not  included 
in  this  rule  because  loan  application 
procedures  are  estabUshed  by  the  credit- 
granting  agency. 

Two  agencies  requested  clarification 
regarding  the  meaning  of  the  term 
"guarantor"  for  purposes  of  this  rule. 
T^e  reference  to  "guarantor"  in 
§  285.13(c)(1)  of  the  final  rule  is 
intended  to  cover  credit  applicants  who 


owe  dehnquent  debt  as  a  result  of  an 
obligation  to  pay  under  a  guaranty. 
Once  the  guarantor's  obUgation  to  pay  is 
triggered  and  the  obligation  is  not  paid 
in  accordance  with  the  terms  and 
conditions  of  the  guaranty,  the  defaulted 
obligation  would  be  an  outstanding  debt 
in  delinquent  status. 

The  DCIA  bar  also  applies  if  the  entity 
seeking  to  guarantee  a  loan  is  a 
delinquent  debtor  since  the  entity 
seeking  to  guarantee  a  loan  may 
ultimately  become  obligated  for 
repayment  of  the  loan.  Therefore,  a 
person  owing  a  delinquent  debt  is 
ineligible  for  additional  Federal 
financial  assistance  whether  applying 
for  such  assistance  as  a  direct  borrower 
or  as  a  guarantor. 

As  noted  above,  one  commenter 
requested  that  the  rule  be  revised  to 
include  guidance  imder  circmnstances 
where  an  applicant  for  Federal  financial 
assistance  controls  or  is  controlled  by  a 
delinquent  debtor.  A  new  paragraph  has 
been  added  to  §  285.13(c)  clarifying  that 
an  agency  may,  imder  standards  issued 
by  the  agency,  deny  Federal  financial 
assistance  to  persons  who  control  or  are 
controlled  by  a  delinquent  debtor. 

Section  285.13(d)    Delinquent  Status 

Several  commenters  objected  to  the 
proposed  standards  in  §  285.13(d)(1) 
under  which  a  debt  would  be  in 
delinquent  status  if  not  paid  by  the 
payment  due  date.  Commenters  pointed 
out  that  under  the  standards  contained 
.'^  the  proposed  rule,  a  debt  on  which 
a  payment  was  one  day  late  would  be 
considered  a  debt  in  delinquent  status. 
Under  such  a  standard  agencies  would 
have  no  practical  way  to  determine  if  a 
debt  was  dehnquent  nor  any  way  to 
distinguish  between  payments  which 
are  merely  late  (or  timely  payments 
which  are  posted  late)  and  those  which 
are'seriously  delinquent.  Additionally, 
commenters  noted  that  being  a  day  late 
on  a  single  payment  was  not  a  valid 
indication  of  credit  worthiness. 

In  response  to  these  comments, 
§  285.13(d)(1)  of  the  final  rule  is  revised 
to  provide  that  a  debt  is  delinquent  for 
pxuposes  of  barring  additional  Federal 
financial  assistance  when  the  debt  has 
not  been  paid  within  90  days  of  the  due 
date.  FMS  agrees  that  agencies  may  have 
no  practical  way  of  knowing  about  a 
debt  which  is  less  than  90  days  past- 
due.  Credit  granting  agencies  will  rely 
on  credit  reports  as  a  way  to  determine 
thift  an  applicant  owes  a  delinquent 
debt  to  the  United  States.  Federal 
agencies  must  give  debtors  at  least  60 
days  notice  before  reporting  a  debt  to  a 
consiuner  credit  bureau.  Thus, 
providing  that  a  debt  is  not  in 
delinquent  status  for  purposes  of  this 
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rule  until  it  is  90  days  past-due  allows 
sufficient  time  for  the  debt  to  be 
reported  to  a  credit  bureau. 

Additionally,  the  90-day  period 
ensures  that  only  those  debtors  owing 
debts  in  delinquent  status,  and  not 
debtors  whose  payments  are  late  or 
untimely  posted,  will  be  denied 
financial  assistance  as  required  by  the 
DCIA.  Consistent  with  standard  lending 
practices  which  classify  a  loan  as  non- 
performing  when  the  loan  is  90  days 
past-due.  the  final  rule  classifies  a  debt 
as  being  in  a  delinquent  status  when  the 
debt  is  90  days  past-due.  See,  e.g.  12 
CFR  933.1(uJ.  26  CFR  1.585-€(d)(iii)(A). 
The  90-day  provision  protects  against  an 
applicant  being  denied  financial 
assistance  merely  because  of  a  late 
payment  or  an  untimely  posting.  At  the 
•  same  Ume  the  rule  furthers  the  intent  of 
the  DCIA  to  reduce  losses  by  screening 
potential  borrowers. 

As  noted  in  the  preamble  to  the 
proposed  rule,  nothing  in  this  rule 
defines  the  term  "delinquent"  for  any 
purpose  other  than  the  application  of 
section  3720B  of  the  DCIA  and  this  rule. 
In  addition,  nothing  in  this  rule 
precludes  a  credit-granting  agency  fitjm 
denying  loans  if  an  applicant  owes  a 
delinquent  debt  which  is  less  than  90 
days  past-due  if  otherwise  authorized. 

Section  285. 1 3(e)    Delinquency 
Resolution 

One  coramenter  suggested  that  the 
rule  be  revised  to  clarify  the  difference 
between  portions  of  debt  that  have  been 
written-off  after  a  compromise,  and 
debts  that  have  been  written-off  because 
they  were  uncollectible.  Under 
§  285.13(e)(2),  a  delinquent  debt  which 
has  been  written  off  is  not  considered 
resolved  imless  the  provisions  of 
paragraph  (e)(1)  apply.  Under  paragraph 
(e)(1).  a  debt  is  resolved  if  a  compromise 
amount  has  been  paid  in  full.  Thus, 
where  a  debt  has  been  compromised 
and  the  debtor  pays  the  full 
compromised  amount,  the  compromised 
portion  of  the  debt  which  has  been 
written-off  is  not  in  delinquent  status. 
Clarifying  language  has  been  added  to 
paragraph  (e)(2)  of  the  final  rule. 

Another  commenter  suggested  that 
the  rule  be  revised  to  include  a 
requirement  that  a  lender  determine 
whether  an  applicant  is  in  default  on  a 
repayment  agreement  before  approving 
additional  Federal  financial  assistance. 
The  rule  does  not  need  to  be  revised 
because  §  285.13(d)(1)  addresses  this 
concern.  The  definition  of  delinquent 
status  in  §  285.13(d)(1)  of  the  final  rule 
provides  that  a  debt  is  delinquent  if  not 
paid  within  90  days  of  the  due  date.  Due 
date  is  defined  in  that  paragraph  as  the 
date  specified  in,  among  other  things,  an 


applicable  agreement,  including  a  post- 
delinquency  repayment  agreement. 
Therefore,  the  rule  does  require  that 
Federal  financial  assistance  be  denied  if 


a  repayment  agreement  is  in  a 
delinquent  status. 


Section  285.13(f) 
Secretary 


Exemptions  by  the 


One  commenter  suggested  that  the 
language  of  the  proposed  rule  be  revised 
to  clarify  whether,  under  §  285.13(f). 
exemptions  may  be  requested  by  both 
the  credit-granting  agency  and/or  the 
creditor  agency.  In  response  to  this 
comment,  paragraph  285.13(f)  has  been 
revised  to  clearly  state  that  requests  for 
exemptions  may  be  made  only  by 
"creditor"  agencies.  Because  the 
authority  of  the  Secretary  to  grant 
exemptions  in  31  U.S.C.  3720B(a)  is 
limited  to  classes  of  debt,  only  the 
agency  which  holds  the  debt,  i.e.,  the 
creditor  agency,  may  request  such 
exemptions.  Section  285.13(g)  governs 
the  authority  of  credit-granting  agencies 
to  waive  the  ineligibihty  requirement 
contained  in  the  DCIA  on  a  person  by 
person  basis  under  appropriate 
circumstances. 

Regulatory  Analysis 

This  final  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  tliat  the 
DCIA  provides  that  entities  owing 
delinquent  debt  to  the  Federal 
Government  are  ineligible  for  Federal 
direct  and  indirect  loan  assistance 
(other  than  disaster  loans).  This  final 
rule  provides  definitions  for  purposes  of 
determining  whether  the  DCIA  mandate 
applies.  Therefore  a  regulatory 
flexibihty  analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  285 

Administrative  practice  and 
procedure.  Credit,  Debt,  Loan  programs. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  285  is  amended 
as  follows: 

1.  The  authority  citation  for  part  285 
is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6402:  31  U.S.C.  321, 
3701,  3711,  3716,  3720A,  3720B,  3720D;  E  O 
13019;  3  CFR.  1996  Comp.,  p.  216. 


2.  Section  285.13  is  added  to  subpart 
B  to  read  as  follows: 


§285.13    Barring  delinquent  debtors  from 
obtaining  federal  loans  or  loan  Insurance  or 
guarantees. 

(a)  Definitions.  For  purposes  of  this 
section: 

Agency  means  a  department,  agency, 
court,  court  administrative  office,  or 
instrumentahty  in  the  executive, 
judicial,  or  legislative  branch  of  the 
Federal  Government,  including 
government  corporations. 

Creditor  agency  means  any  Federal 
agency  that  is  owed  a  debt. 

Debt  means  any  amount  of  money, 
funds  or  property  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  United  States  or  an  agency  thereof 
by  a  person,  including  debt 
administered  by  a  third  party  as  an 
agent  for  the  Federal  Government. 

Federal  financial  assistance  or 
financial  assistance  means  any  Federal 
loan  (other  than  a  disaster  loan),  loan 
insurance,  or  loan  guarantee. 

FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

Nontax  debt  means  any  debt  other 
than  a  debt  under  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  1  et  seq.]. 

Person  means  an  individual, 
corporation,  partnership,  association, 
organization.  State  or  local  government, 
or  any  other  type  of  entity  other  than  a 
Federal  agency. 

Secretary  means  the  Secretary  of  the 
Treasury. 

(b)  Purpose  and  scope.  (1)  This 
section  prescribes  standards  for 
determining  whether  an  outstanding 
nontax  debt  owed  to  the  Federal 
Government  is  in  delinquent  status  and 
whether  such  delinquency  is  resolved 
for  the  purpose  of  denying  Federal 
financial  assistance  to  a  debtor.  In 
addition,  this  section  prescribes  the 
circumstances  under  which  the 
Secretary  may  exempt  a  class  of  debts 
ft-om  affecting  a  debtor's  loan  ehgibility. 
This  section  also  outlines  the  factors  an 
agency  should  consider  when 
determining  whether  waiver  of  the 
general  rule  in  paragraph  (c)  of  this 
section  is  appropriate. 

(2)  Additional  guidance  concerning 
debt  collection  and  debt  management  is 
provided  in  "Managing  Federal 
Receivables"  and  other  FMS 
publications. 

(3)  Nothing  in  this  section  requires  an 
agency  to  grant  Federal  financial 
assistance  if  denial  otherwise  is 
authorized  by  statute,  regulation,  or 
agency  policies  and  procedures.  For 
example,  if  an  agency  requires 
borrowers  to  have  a  satisfactory  credit 
history,  the  agency  may  deny  financial 


may  waive 
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t  debtors  from 
an  insurance  or 

OSes  of  this 


assistance  even  if  a  delinquent  debt  has 
been  resolved. 

(4)  This  section  does  not  confer  any 
nevf  rights  or  benefits  on  persons 
seeking  Federal  financial  assistance. 

(5)  Tnis  section  applies  to  any  person 
owing  delinquent  nontax  debt  and  to 
any  agency  that  administers  a  program 
that  grants  Federal  financial  assistance. 

(c)  General  rule.  (1)  As  required  by  the 
provisions  of  31  U.S.C.  3720B,  a  person 
owing  an  outstanding  nontax  debt  that 
is  in  deUnquent  status  shall  not  be 
eligible  for  Federal  financial  assistance. 
This  eligibility  requirement  applies  to 
all  persons  seeking  Federal  financial 
assistance  and  owing  an  outstanding 
nontax  debt  in  delinquent  status, 
including,  but  not  limited  to, 
guarantors.  This  eligibility  requirement 
applies  to  all  Federal  financial 
assistance  even  if  creditworthiness  or 
credit  history  is  not  otherwise  a  factor 
for  eligibility  purposes,  e.g.,  student 
loans.  A  person  may  be  eligible  for 
Federal  financial  assistance  only  after 
the  delinquency  is  resolved  in 
accordance  with  this  section.  An  agency 
may  waive  this  eligibility  requirement 
in  accordance  with  paragraph  (g)  of  this 
section. 

(2)  An  agency  from  which  a  person 
seeks  Federal  financial  assistance  may 
determine,  under  standards  issued  by 
the  agency,  that  a  person  is  ineUgible  for 
Federal  financial  assistance  under  this 
section  if: 

(i)  The  person  is  controlled  by  a 
person  owing  an  outstanding  nontax 
debt  that  is  in  delinquent  status  (e.g.,  a 
corporation  is  controlled  by  an  officer, 
director,  or  shareholder  who  owes  a 
debt);  or 

(ii)  The  person  controls  a  person 
owing  an  outstanding  nontax  debt  that 
is  in  delinquent  status  (e.g.,  a 
corporation  controls  a  wholly-owned  or 
partially-owned  subsidiary  which  owes 
B  debt). 

(3)  A  creditor  agency  may  obtain 
information  concerning  whether  or  not 
a  person  seeking  Federal  financial 
assistance  owes  a  delinquent  debt  from, 
among  other  sources,  credit  reports, 
information  contained  on  credit 
applications,  and  the  Department  of 
Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS).  For  information 
about  participating  in  the' CAIVRS 
program,  agencies  should  contact  the 
Director  of  Information  Resources 
Management,  Policy  and  Management 
Division,  Office  of  Information 
Technology,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Washington,  DC  20410. 

(d)  Delinquent  status.  (1)  Except  as 
otherwise  provided  in  paragraph  (d)(2] 


of  this  section,  a  debt  is  in  "delinquent 
status"  for  purposes  of  this  section  if  the 
debt  has  not  been  paid  within  90  days 
of  the  payment  due  date.  The  payment 
due  date  is  the  date  specified  in  the 
creditor  agency's  initial  written  demand 
for  payment  or  applicable  agreement  or 
instrument  (including  a  post- 
delinquency  repayment  agreement). 

(2)  For  purposes  of  this  section,  a  debt 
is  not  in  delinquent  status  if: 

(i)  The  person  seeking  Federal 
financial  assistance  has  been  released  by 
the  creditor  agency  from  any  obhgation 
to  pay  the  debt,  or  there  has  been  an 
adjudication  or  determination  that  such 
person  does  not  owe  or  does  not  have 
to  pay  the  debt; 

(li)  The  debtor  is  the  subject  of,  or  has 
been  discharged  in,  a  bankruptcy 
proceeding,  and  if  applicable,  the 
person  seeking  Federal  financial 
assistance  is  current  on  any  court 
authorized  repayment  plan;  or 

(iii)  The  existence  of  the  debt  or  the 
agency's  determination  that  the  debt  is 
delinquent  is  being  challenged  under  an 
ongoing  administrative  appeal  or 
contested  judicial  proceeding  and  the 
appeal  was  filed  by  the  debtor  in  a 
timely  manner.  Unless  otherwise 
prohibited,  an  agency  may  defer  making 
a  determination  as  to  whether  or  not  to 
extend  credit  until  the  appeal  process  is 
completed. 

(3)  Unless  the  provisions  of  paragraph 
(d)(2)  apply,  a  debt  is  in  delinquent 
status  even  if  the  creditor  agency  has 
suspended  or  terminated  collection 
activity  with  respect  to  such  debt.  For 
example,  a  delinquent  nontax  debt  that 
has  been  written  off  the  books  of  the 
creditor  agency  or  reported  to  the 
Internal  Revenue  Service  as  discharged 
(i.e.,  canceled)  is  in  delinquent  status 
for  purposes  of  this  section. 

(4)  Nothing  in  this  section  defines  the 
terms  "delinquent"  or  "delinquent 
status"  for  any  purposes  other  than 
those  described  in  this  section. 

(e)  Delinquency  resolution.  (1)  For 
purposes  of  this  section,  a  person's 
delinquent  debt  is  resolved  only  if  the 
person: 

(i)  Pays  or  otherwise  satisfies  the 
delinquent  debt  in  full; 

(ii)  Pays  the  delinquent  debt  in  part  if 
the  creditor  agency  accepts  such  part 
payment  as  a  compromise  in  Ueu  of 
payment  in  full; 

(iii)  Cures  the  delinquency  under 
terms  acceptable  to  the  creditor  agency 
in  that  the  person  pays  any  overdue 
payments,  plus  all  interest,  penalties, 
late  charges,  and  administrative  charges 
assessed  by  the  creditor  agency  as  a 
result  of  the  delinquency;  or 

(iv)  Enters  into  a  written  repayment 
agreement  with  the  creditor  agency  to 


pay  the  debt,  in  whole  or  in  part,  imder 
terms  and  conditions  acceptable  to  the 
creditor  agency. 

(2)  Unless  the  provisions  of  paragraph 
(e)(1)  of  this  section  apply,  a  delinquent 
debt  is  not  resolved  even  if  the  creditor 
agency  has  suspended  or  terminated 
collection  activity  with  respect  to  such 
debt.  For  example,  a  delinquent  nontax 
debt  that  has  been  written  off  the  books 
of  the  creditor  agency  or  reported  to  the 
Internal  Revenue  Service  as  discharged 
(i.e.,  canceled)  would  not  be  "resolved." 
If  the  provisions  of  paragraph  (e)(1)  of 
this  section  do  apply,  a  delinquent  debt 
is  considered  resolved.  For  example,  if 
a  portion  of  a  debt  has  been  written  off 
after  the  person  has  paid  the  debt  in  part 
where  the  creditor  agency  accepts  such 
part  payment  as  a  compromise  in  lieu  of 
payment  in  full,  the  entire  debt  would 
be  deemed  "resolved"  for  purposes  of 
this  section  in  accordance  with 
paragraph  (e){l)(ii)  of  this  section. 

(f)  Exemptions  by  the  Secretary.  (1) 
Upon  the  written  request  and 
recommendation  of  the  head  of  the 
auditor  agency  to  which  a  class  of  debts 
is  owed,  the  Secretary  may  exempt  any 
class  of  debts  fi-om  affecting  a  debtor's 
eUgibility  for  Federal  financial 
assistance  based  on  the  provisions  of  31 
U.S.C.  3720B  and  this  section. 

(2)  The  creditor  agency 
recommending  an  exemption  for  a  class 
of  debts  will  provide  the  Secretary  with 
irfformation  about: 

(i)  The  nature  of  the  program  under 
which  the  deUnquencies  have  arisen; 

(ii)  The  number,  dollar  amount,  and 
age  of  the  debts  in  the  program  for 
which  exemption  is  recommended; 

(iii)  The  reasons  why  an  exemption  is 
justified,  including  why  the  granting  of 
financial  assistance  to  persons  owing 
the  type  of  debt  for  which  exemption  is 
requested  would  not  be  contrary  to  the 
Government's  goal  to  reduce  losses  by 
requiring  proper  screening  of  potential 
borrowers;  and, 

(iv)  Other  information  the  Secretary 
deems  necessary  to  consider  the 
exemption  request. 

(3)  The  Secretary  may  exempt  a  class 
of  debts  if  exemption  is  in  the  best 
interests  of  the  Federal  Government. 

(g)  Wcuvers  by  the  agency.  (1)  The 
head  of  an  agency  ftx)m  which  a  person 
seeks  to  obtain  Federal  financial 
assistance  may  waive  the  eligibility 
requirement  described  in  paragraph  (c) 
of*this  section.  Waivers  shall  be  granted 
only  on  a  person  by  person  basis.  The 
head  of  the  agency  may  delegate  the 
waiver  authority  only  to  the  Chief 
Financial  Officer  of  the  agency.  The 
Chief  Financial  Officer  may  redelegate 
the  authority  only  to  the  Deputy  Chief 
Financial  Officer  of  the  agency. 
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(2)  The  authorized  agency  official 
should  balance  the  following  factors 
when  deciding  whether  to  grant  a 
waiver  under  paragraph  (g)(1)  of  this 
section: 

(i)  Whether  the  denial  of  the  financial 
assistance  to  the  person  would  tend  to 
interfere  substantially  with  or  defeat  the 
purposes  of  the  financial  assistance 
program  or  otherwise  would  not  be  in 
the  best  interests  of  the  Federal 
Govenunent;  and 

(ii)  Whether  the  agency's  granting  of 
the  financial  assistance  to  the  person  is 
contrary  to  the  Government's  goal  to 
reduce  losses  from  debt  management 


activities  by  requiring  proper  screening 
of  potential  borrowers. 

(3)  When  balancing  the  factors 
described  in  paragraph  (d)(2)  of  this 
section,  the  authorized  agency  official 
should  consider: 

(i)  The  age,  amoimt,  and  cause(s)  of 
the  delinquency  and  the  likelihood  that 
the  person  will  resolve  the  delinquent 
debt;  and 

(ii)  The  amount  of  total  debt, 
delinquent  or  otherwise,  owed  by  the 
person  and  the  person's  credit  history 
with  respect  to  repayment  of  debt. 

(4)  Each  agency  shall  retain  a 
centralized  record  of  the  number  and 


type  of  waivers  granted  under  this 
section. 

(h)  Effect  of  denial  of  Federal 
financial  assistance.  Nothing  contained 
in  this  section  precludes  a  person  who 
has  been  denied  Federal  financial 
assistance  from  obtaining  such 
assistance  after  that  person's  delinquent 
debt  has  been  resolved  in  accordance 
with  paragraph  (e)(1)  of  this  section. 

Dated:  December  2, 1998. 
Richard  L.  Gregg, 
Commissioner. 

[PR  Doc.  98-32479  Filed  12-7-98;  8:45  am) 
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Proclamation  7154  of  December  3,  1998 

To  Terminate  Temporary  Duties  on  Imports  of  Broom  Com 
Brooms 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  July  2.  1996,  the  United  States  International  Trade  Commission 
("USITC")  made  an  affirmative  determination  in  its  investigation  under  sec- 
tion 202  of  the  Trade  Act  of  1974,  as  amended  ("Trade  Act")  (19  U.S.C. 
2252),  with  respect  to  imports  of  broom  com  brooms  provided  for  in  heading 
9603  of  the  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS").  Under 
section  202  of  the  Trade  Act,  the  USITC  determined  that  such  brooms 
were  being  imported  into  the  United  States  in  such  increased  quantities 
as  to  be  a  substantial  cause  of  serious  injury  to  the  domestic  industry 
producing  a  like  or  directly  competitive  article.  Further,  pursuant  to  section 
311(a)  of  the  North  American  Free  Trade.  Agreement  Implementation  Act 
("the  NAFTA  Implementation  Act")  (19  U.S.C.  3371(a)),  the  USITC  found 
that  imports  of  such  brooms  produced  in  ><exico,  considered  individually, 
accounted  for  a  substantial  share  of  total  imports  of  broom  com  brooms 
and  contributed  importantly  to  the  serious  injury  caused  by  imports,  but 
that  such  brooms  produced  in  Canada  did  not  so  account  or  contribute. 
The  USITC's  determination  and  its  recommendations  to  address  the  serious 
injury  were  reported  to  me  on  August  1, 1996. 

2.  On  November  28,  1996,  pursuant  to  section  203  of  the  Trade  Act  (19 
U.S.C.  2253),  I  Issued  Proclamation  6961,  which  temporarily  increased  or 
imposed  duties  on  imported  brooms  (except  whisk  brooms),  wholly  or  in 
part  of  broom  com  and  provided  for  in  HTS  subheading  9603.10.50  and, 
with  respect  to  imports  that  exceeded  certain  specified  annual  levels,  HTS 
subheading  9603.10.60.  The  increase  in,  or  imposition  of,  duties  was  made 
effective  for  a  three-year  period  for  imports  from  all  countries,  except  Canada 
and  Israel  and  developing  countries  that  account  for  less  than  three  percent 
of  the  relevant  imports  over  a  recent  representative  period.  Pursuant  to 
section  203(a)(1)(A)  of  the  Trade  Act  (19  U.S.C.  2253(a)(1)(A)),  I  determined 
that  this  action  would  facilitate  efforts  by  the  domestic  industry  to  make 
a  positive  adjustment  to  import  competifion  and  would  provide  greater 
economic  and  social  benefits  than  costs.  On  January  27,  1997,  I  issued 
Proclamation  6969,  making  certain  technical  corrections  to  the  HTS  provi- 
sions covered  by  Proclamation  6961. 

3.  On  May  11,  1998,  acting  under  my  delegation  of  authority,  and  pursuant 
to  section  332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C.  1332(g)),  the  United 
States  Trade  Representative  asked  the  USITC  to  provide  a  report  on  develop- 
ments with  respect  to  the  domestic  broom  corn  broom  industry  since  Novem- 
ber 28,  1996,  including  the  progress  and  specific  efforts  made  by  workers 
and  firms  in  the  industry  to  make  a  positive  adjustment  to  import  competi- 
tion. The  USITC  report  in  Investigation  Number  332-394,  issued  August 
10, 1998,  has  been  provided  to  me. 

4.  Following  issuance  of  the  USITC  report,  I  received  advice  from  the  Sec- 
retary of  Commerce  and  the  Secretary  of  Labor,  as  well  as  from  other 
interested  agencies,  regarding  the  effectiveness  of  efforts  undertaken  by  the 
domestic  broom  com  broom  industry  to  make  a  positive  adjustment  to 
import  competition. 
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5.  Section  204(b)(1)(A)  of  the  Trade  Act  (19  U.S.C.  2254(b)(1)(A))  authorizes 
the  President  to  reduce,  modify,  or  terminate  a  safeguard  action  if,  after 
taking  into  account  any  report  or  advice  submitted  by  the  DSITC  and  receiv- 
ing advice  from  the  Secretary  of  Commerce  and  the  Secretary  of  Labor, 
the  President  determines  that  changed  circumstances  warrant  the  reduction, 
modification,  or  termination.  The  President's  determination  jnay  be  made, 
inter  alia,  on  the  basis  that  the  domestic  industry  has  not  made  adequate 
efforts  to  make  a  positive  adjustment  to  import  competition.  Under  section 
201(b)  of  the  Trade  Act  (19  U.S.C.  2251(b)).  a  positive  adjustment  occurs 
when  the  domestic  industry  is  able  to  compete  successfully  with  imports 
after  the  termination  of  the  import  relief  or  when  the  domestic  industry 
experiences  an  orderly  transfer  of  resources  to  x)ther  productive  pursuits, 
and  when  dislocated  workers  in  the  industry  experience  an  orderly  transition 
to  productive  pursuits. 

6.  In  view  of  the  information  provided  in  the  USITC's  report,  and  based 
on  advice  from  the  Secretary  of  Commerce  and  the  Secretary  of  Labor, 
I  find  that  the  broom  corn  broom  industry  has  not  made  adequate  efforts 
to  make  a  positive  adjustment  to  import  competition.  Accordingly,  I  have 
determined  pursuant  to  section  204(b)(1)(A)  of  the  Trade  Act  that  termination 
of  the  action  I  took  under  section  203  of  that  Act  with  respect  to  broom 
com  broom  imports  is  warranted. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483),  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  Acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including,  but  not  limited  to,  sections 
204  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  The  HTS  is  modified  as  provided  in  the  Annex  to  this  proclamation. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the -actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  this  proclamation  shall  be 
effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  specified  in  the  Annex  hereto. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Annex 

Modifications  to  the  Harmonized  Tariff  Schedule  of  the  United  States 

* 

Effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of  signature  of  this  proclamation,  chapters 
96  and  99  of  the  Harmonized  Tariff  Schedule  of  the  United  States  are 
hereby  modified  as  follows: 

a.  Subheading  9603.10.50  is  modified  by  inserting  in  alphabetical  sequence 
in  the  parenthetical  expression  in  column  1-special  the  symbol  ",MX". 

b.  Subheadings  9903.96.01  through  9903.96.19,  inclusive,  and  any  superior 
text  related  thereto  are  deleted. 

c.  Subheading  9906.96.02  is  modified  by  striking  "32.5%"  from  column 
1-special  and  by  inserting  in  lieu  thereof  *'22.4%".  The  provisions  of  Presi- 
dential Proclamation  6961  suspending  previously  proclaimed  concessions 
regarding  brooms,  wholly  or  in  part  of  broom  com,  that  are  goods  of  Mexico 
under  the  terms  of  general  note  12  to  the  tariff  schedule  are  terminated, 
and  all  such  previously  proclaimed  concessions,  under  Proclamation  6641 
of  December  15,  1993,  shall  be  implemented  as  scheduled  in  such  Proclama- 
tion. 
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1312 66521 

50  CFR 

17 67613,67618 

20 67619 

216 66069,67624 

217 66766 

227 66766,67624 

229 66464 

600 67624 

630 66490 

679 66762 

Proposed  Rules: 

17 66777.67640 

20 67037 

622 66522 

648 66524,  66110,  67450 

660 66111 

679 66112 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  8, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrictions  for  newly 
hazardous  wastes,  etc.; 
correction;  published 
10-9-98 

NTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Migratory  bird  hunting: 
Tungsten-matrix  shot; 
temporary  conditional 
approval  as  nontoxic  for 
1998-1999  season; 
published  12-8-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Bell  Helicopter;  published 

11-23-98 
Bombardier;  published  11- 

23-98 
New  Piper  Aircraft,  Inc.; 

published  10-29-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Waivers,  exemptions,  and 
pilot  programs;  rules  and 
procedures;  published  12- 
8-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Organic  Foods  Production  Act: 
National  organic  program; 
establishment 
Issue  papers;  comments 
due  by  12-14-98; 
published  10-28-98 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
17-98;  published  11-17-98 
Tomatoes  grown  in— ^^ 


Florida;  comments  due  by 
12-14-98;  published  10- 
13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Summer  food  service 
program — 

Program  meal  service 
during  school  year, 
paperwork  reduction, 
and  targeted  State 
monitoring;  comments 
due  by  12-14-98; 
published  10-13-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  system 
construction  policies  and 
procedures: 

Telephone  system 
construction  contract  and 
specifications;  revisions; 
comments  due  by  12-15- 
98;  published  9-16-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Wassenaar  Agreement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  12-14-98; 
published  10-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock  and  Pacific  cod; 
comments  due  by  12- 
14-98;  published  10-29- 
98 
Vessel  moratorium 
program;  comments  due 
by  12-14-98;  published 
11-13-98 
Atlantic  swordfish; 
comments  due  by  12-14- 
98;  published  10-20-98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  12- 
18-98;  published  11-18- 
98 
Northeastern  United  States 
fisheries  and  American 
lobster — 

Vessels  issued  limited 
access  Federal  fishery 


permits;  regulatory 
consistency  in  permit 
provisions;  comments 
due  by  12-14-98; 
published  10-15-98 
Northeastern  United  States 

fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  12- 
14-98;  published  11-17- 
98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 
resistance  standard; 
comments  due  by  lf-14- 
98;  published  9-30-98 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  assistance; 
regulatory  issues;  advice 
and  recommendation; 
request;  comments  due 
by  12-15-98;  published 
11-6-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Flourescent  lamp  ballasts; 
comments  due  by  12-15- 
98:  published  12-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY* 

Air  pollutants,  hazardous; 
national  emission  standards: 
Nutritional  yeast 
manufacturing  facilities; 
comments  due  by  12-18- 
98;  published  10-19-98 
Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 
Reformulated  gasoline 
program;  altemative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
12-18-98;  published  11- 
18-98 


Air  programs;  State  authority 
delegations: 

Anzona;  comments  due  by 
12-18-98;  published  11- 
18-98 
Air  quality  implementation 
plans;  approval  and 
p>romulgation;  various 
States: 

California;  comments  due  by 
12-14-98;  published  11- 
13-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodrties: 
4-amino-6-(1,1- 
dimethylethyl)-3- 
(methylthio)-l  ,2,4-tnazin- 
5(4H)-one  [Metribuzin], 
etc.;  comments  due  by 
12-15-98;  published  10- 
16-98 
Toxic  substances: 
Export  notification 
requirements — 
Dimethyl  adipate,  dimethyl 
glutarate.  and  dimethyl 
succinate;  comments 
due  by  12-14-98; 
putjiished  10-13-98 
Methyl  Isobutyl  ketone; 
comments  due  by  12- 
14-98;  published  10-13- 
98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Law  Enforcement  Act; 
communications 
assistance;  comments  due 
by  12-14-98;  published 
11-16-98 
Satellite  communications — 
Direct  access  to 
INTELSAT  system; 
legal,  economic,  and 
policy  ramificatk>ns; 
comments  due  by  12- 
18-98;  published  11-5- 
98 
Practrce  and  procedure: 
New  noncommercial 
educational  broadcast 
facilities  applicants; 
comparative  standards 
reexamination;  comments 
due  by  12-14-98; 
published  10-30-98 
Radio  stations;  table  of 
assignments: 

Rorida;  comments  due  by 
12-14-98;  published  11-6- 
98 
Louisiana;  comments  due  by 
12-14-98;  published  11-3- 
98 
Oregon;  comments  due  by 
12-14-98;  published  11-3- 
98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 


IV 
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Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

FEDERAL  RESERVE 
SYSTEM 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Clothes  washers; 
comments  due  by  12- 
17-98;  published  11-2- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Foster  care  maintenance 

payments,  adoption 

assistance,  and  child  and 

family  services: 

Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  state 
plan  reviews;  comments 
due  by  12-17-98; 
published  9-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  12-14- 
98;  published  10-14-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products: 
In  vivo  radiopharmaceuticals 
used  for  diagnosis  and 
monitoring — 
Evaluation  and  approval; 
developing  medical 


imaging  drugs  and 
biologies;  guidance 
availabUity;  comments 
due  by  12-14-98; 
published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  12-14- 

98;  published  10-14-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Gray  wolves  in  Minnesota, 
Wisconsin,  and 
Michigan;  delisting; 
comments  due  by  12- 
18-98;  published  10-19- 
98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by 

12-16-98;  published  11- 

16-98 

New  Mexico;  comments  due 
by  12-18-98;  published 
12-3-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 
Policy  statement;  comments 

due  by  12-16-98; 

published  11-23-98 
Revision;  comments  due  by 

12-16-98;  published  11- 

23-98 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 

Maintenance  effectiveness 
monitoring;  comments 
due  by  12-14-98; 
published  9-30-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Temporary  appointment 
pending  the  establishment 
of  a  register  (TAPER) 
authority;  promotion 


poselbHify  of  employees-    :»«» 
appointed  as  worker- 
trainees;  comments  due 
by  12-18  98;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
12-14-98;  published  10- 
14-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
AlliedSignal  Inc.;  comments 

due  by  12-14-98; 

published  10-14-98 
Boeing;  comments  due  by 

12-14-98;  published  10- 

29-98 
CFM  International,  S.A.; 

comments  due  by  12-15- 

98;  published  10-16-98 
Empresa  Brasileria  de 

Aeronautica  S.A.; 

comments  due  by  12-16- 

98;  published  11-16-98 
Folder;  comments  due  by 

12-14-98;  published  11- 

13-98 
Raytheon;  comments  due  by 

12-17-98;  published  10- 

16-98 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  12-16- 

98;  published  11-23-98 
Twin  Commander  Aircraft 

Corp.;  comments  due  by 

12-14-98;  published  10-9- 

98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Advanced  air  bag  phase- 
in  reporting 

requirements;  comments 
due  by  12-17-98; 
published  9-18-98 


!•'*•.. 


Tire  identification  and 
recordl<eeping: 

Tire  identification  number; 
date  of  manufacture  in 
four  digits  instead  of  three 
digits;  comments  due  by 
12-18-98;  published  10- 
19-98 

Transportation  Equity  Act  for 
21st  Century; 
Implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Federal  Deposit  Insurance  Act: 

Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  pubHshed 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  Deposit  Insurance  Act: 

Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Veterans'  medical  care  or 
services;  collection  or 
recovery;  comments  due 
by  12-14-98;  published 
10-13-98 


LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Public  Laws 
for  the  second  session  of  the 
105th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  which 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  105th  Congress  was 
published  in  the  Federal 
Register  on  Novemt>er  30, 
1998. 
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The  Federal 
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and 
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A  Guide  for  the  User  of  tiie  Federal  Register — 
Code  of  Federal  Regulations  System 
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of  how  to  solve  a  simple  research  problem. 
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The  President 


Proclamation  7155  of  December  4,  1998 

National  Drunk  and  Drugged  Driving  Prevention  Month,  1998 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  most  Americans,  driving  an  automobile  has  become  a  practical  necessity. 
Whether  in  an  urban,  suburban,  or  rural  setting,  the  daily  routine  of  modern 
life  requires  that  we  have  access  to  reliable  and  affordable  transportation 
from  our  homes  to  our  offices,  schools,  shopping,  and  elsewhere.  But  the 
right  to  drive  a  vehicle  brings  with  it  the  responsibility  to  drive  safely. 
A  fundamental  part  of  this  responsibility  is  the  need  to  stay  free  from 
alcohol  and  drugs  when  driving.  Driving  under  the  influence  of  alcohol 
or  mind-altering  drugs  can  turn  an  automobile  into  a  lethal  weapon. 

The  Department  of  Transportation  released  some  encouraging  data  earlier 
this  year  regarding  injuries  and  fatalities  caused  by  drunk  or  drugged  drivers. 
The  number  of  Americans  killed  in  alcohol-related  crashes  last  year  dropped 
to  an  all-time  low.  representing  a  decline  of  more  than  30  percent  since 
1982.  Drunk-driving  deaths  accounted  for  less  than  40  percent  of  all  traffic 
deaths,  and  alcohol-related  fatalities  among  15-  to  20-year-olds  dropped 
by  5  percent  last  year  alone.  We  have  achieved  this  progress  because  of 
stronger  laws,  tougher  enforcement,  arid  increased  public  awareness.  These 
statistics  also  reflect  the  effectiveness  of  the  legislation  I  fought  for  and 
signed  into  law  3  years  ago  to  help  ensure  zero  tolerance  for  underage 
drinking  and  driving. 

But  there  is  more  we  must  do.  Last  year,  more  than  16,000  Americans 
lost  their  lives  to  impaired  driving,  and  hundreds  of  thousands  more  were 
injured.  Research  shows  that  the  risk  of  being  involved  in  a  fatal  car  crash 
is  11  times  greater  when  drivers  have  a  blood  alcohol  content  (BAG)  exceed- 
ing .08.  By  passing  a  tough  national  standard  of  impaired  driving  at  .08 
BAG — an  important  measure  I  continue  to  Challenge  the  Congress  to  enact — 
we  could  save  additional  lives.  At  my  direction,  the  Secretary  of  Transpor- 
tation developed  a  plan  to  make  .08  BAG  the  standard  on  Federal  property, 
such  as  national  parks  and  military  bases,  and  included  in  his  plan  a 
strategy  to  raise  public  awareness  of  the  risks  associated  with  drinking 
and  driving.  Federal  agencies  currently  are  implementing  the  Secretary's 
recommendations. 

In  memory  of  the  thousands  who  have  lost  their  lives  to  drunk  and  drugged 
drivers,  I  ask  all  motorists  to  participate  in  "National  Lights  on  for  Life 
Day"  on  Friday,  December  18,  1998,  by  ariving  with  vehicle  headlights 
illuminated.  By  doing  so,  we  will  call  attention  to  this  critical  national 
problem  and  remind  others  on  the  road  of  the  responsibility  to  drive  free 
of  the  influence  of  drugs  and  alcohol. 

NOW,  THEREFORE,  I,  WILUAM  J.  GUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Gonstitution 
and  laws  of  the  United  States,  do  herebvjxcQclaim  December  1998  as  National 
Drunk  and  Drugged  Driving  PreventLtm  Month.  I  urge  all  Americans  who 
drive  to  take  responsibility  for  themselves]  their  loved  ones,  guests,  and 
passengers;  to  stop  anyone  under  jme  influence  of  alcohol  or  mind-altering 
drugs  from  getting  behind  the  wneer  and/to  help  teach  our  young  people 
safe  and  alcohol-  and  drug-free  drivijog  beKavior. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


IXrtAJ^^i^AXA  <Pt0^iudk^;^ 


(FR  Doc.  98-32894 
Filed  12-08-98:  8:45  am) 
Billing  code  3195-01-P 
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Proclamation  7156  of  December  4,  1998 

National  Pearl  Harbor  Remembrance  Day,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fifty-seven  years  ago,  at  7:55  on  Sunday  morning,  December  7,  1941,  Imperial 
Japan  launched  a  surprise  attack  on  American  forces  at  Pearl  Harbor,  thrusting 
the  United  States  into  the  crucible  of  World  War  II.  From  the  vantage 
point  of  history,  we  now  know  that  the  events  of  that  day  would  transform 
our  Nation  and  the  course  of  world  history. 

Attacking  in  two  waves,  Japanese  aircraft  killed  or  wounded  almost  3,600 
Americans — over  1,000  of  them  aboard  the  battleship  ARIZONA — sank  or 
badly  damaged  most  of  our  Pacific  Fleet,  and  destroyed  or  damaged  almost 
all  U.S.  aircraft  in  the  area.  In  his  historic  speech  to  the  Congress  on 
the  following  day.  President  Franklin  Roosevelt  requested  and  the  Congress 
approved  a  declaration  of  war  against  Japan.  With  characteristic  optimism 
and  confidence  in  the  spirit  of  the  American  people,  he  predicted  that 
"No  matter  how  long  it  may  take  us  .  .  .  the  American  people  in  their 
righteous  might  will  win  through  to  absolute  victory." 

President  Roosevelt  proved  to  be  right,  although  he  would  not  live  to  see 
the  ultimate  triumph  of  freedom.  After  almost  4  long  years  of  struggle 
and  sacrifice  by  the  men  and  women  of  our  Armed  Forces,  sustained  by 
the  prayers  of  their  families  and  the  efforts  of  determined  working  men 
and  women  throughout  our  land  who  built  our  Nation  into  the  "Arsenal 
of  Democracy,"  the  United  States  and  our  allies  prevailed  over  the  forces 
of  fascism  and  oppression. 

To  understand  and  appreciate  the  magnitixle  of  our  victory  in  World  War 
II,  we  have  only  to  remember  Pearl  Harbor.  We  have  only  to  remember 
the  indomitable  spirit  of  the  American  forces  there  who,  despite  the  death 
and  destruction  engulfing  them,  individually  and  collectively  responded 
with  courage  and  selflessness.  We  remember  the  sailors  who  raced  to  their 
battle  stations  and  opened  fire  on  the  attacking  Japanese  planes  even  as 
their  ships  were  ablaze  and  sinking.  We  remember  the  small,  valiant  band 
of  Army  pilots  who  managed  to  take  off  during  the  second  wave  of  bombing 
and,  though  hopelessly  outnumbered,  shot  down  several  enemy  aircraft. 
We  remember  the  crew  of  the  crippled  OKLAHOMA  cheering  their  comrades 
on  the  NEVADA  as  she  made  a  desperate  dash  down  the  harbor  channel 
to  safety.  These  heroes  of  Pearl  Harbor  were  an  inspiration  to  our  entire 
country — and  they  remain  so  today.  It  is  fitting  that  each  year,  on  this 
day,  we  remember  them  and  give  thanks  for  their  courage,  their  sacrifice, 
and  their  refusal  to  be  defeated.  Because  of  them,  and  the  millions  of 
other  Americans  like  them  who  have  served  our  Nation  in  uniform,  America 
is  ft-ee,  strong,  and  at  peace. 

To  pay  tribute  to  these  heroes  and  to  honor  our  solemn  obligation  to  those 
who  sacrificed  their  lives  to  defend  our  ft-eedom  that  fateful  Sunday  morning, 
the  Congress,  by  Public  Law  103-308,  has  designated  December  7,  1998, 
as  "National  Pearl  Harbor  Remembrance  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  1998,  as  National  Pearl  Harbor 
Remembrance  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
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at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
and  individuals  to  fly  the  flag  of  the  United  States  at  half-staff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


IXJTAJ^^IUoa  ^S^tU^iudk^^ 
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This  section  of  the  FEDERAL  REGISTER 
c»ntains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  wxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-291-AD;  Amendment 
38-10931;  AD  98-25-06] 

RIN  2120-AA64 

Airvrarthiness  Directives;  Boeing 
Model  737-200,  -200C.  -300,  and  -400 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
200,  -200C,  -300,  and  -400  series 
airplanes.  This  action  requires  repetitive 
inspections  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door,  and 
corrective  actions,  if  necessary.  This 
action  also  provides  an  optional 
terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD.  This 
amendment  is  prompted  by  reports 
indicating  that  fatigue  cracks  have  been 
detected  in  the  comers  of  the  door  frame 
and  the  cross  beams  of  the  aft  cargo  door 
on  several  in-service  airplanes,  and  by 
another  report  indicating  that  rapid 
depressurization  occurred  during  flight 
on  one  of  those  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fatigue  cracking  of  the  comers 
of  the  door  frame  and  the  cross  beams 
of  the  aft  cargo  door,  which  could  result 
in  rapid  depressurization  of  the 
airplane. 

DATES:  Effective  December  24,  1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
24,  1998. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Febmary  8, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
291-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW, 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Ai-rraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
fatigue  cracks  have  been  detected  in  the 
comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door  on  several 
in-service  Boeing  Model  737-200, 
-200C,  -300,  and  -400  series  airplanes. 
Such  fatigue  cracking  results  from  cabin 
pressurization  cycles.  The  FAA  also  has 
received  a  report  indicating  that  an 
incident  of  rapid  depressurization 
occurred  during  flight  on  one  of  the 
affected  Boeing  Model  737-200  series 
airplanes.  Investigation  of  that  incident 
revealed  fatigue  cracks  in  the  comers  of 
the  fr-ame  of  the  aft  cargo  door  of  the 
airplane.  These  conditions,  if  not 
corrected,  could  result  in  rapid 
depressurization  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-52-1079, 
Revision  5,  dated  May  16,  1996.  That 
service  bulletin  describes  procedures  for 
repetitive  internal  detailed  visual 
inspections  to  detect  cracking  of  the 
comers  of  the  door  frame  and  the  upper 
and  lower  cross  beams  of  the  aft  cargo 
door,  and  corrective  actions;  if 
necessary.  Those  corrective  actions 
include  repair,  replacement  of  the 
damaged  frame,  and  modification  of  the 


aftxargo  door.  The  modification  entails 
installation  of  a  steel  reinforcement 
angle  at  each  comer  of  the  door  and 
installation  of  reinforcements  on  the 
upper  and  lower  cross  beams  of  the 
door.  Accomplishment  of  such 
modification  eliminates  the  need  for  the 
repetitive  internal  detailed  visual 
inspections. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  fatigue  cracking  of  the  comers 
of  the  door  fi^me  and  the  cross  beams 
of  the  aft  cargo  door,  which  could  result 
in  rapid  depressurization  of  the 
airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AD 
90^6-02,  amendment  39-6489  (55  FR 
8372,  March  7,  1990),  applicable  to 
certain  Boeing  Model  737  series 
airplanes.  AD  90-06-02  requires 
accomplishment  of  certain  structural 
modifications,  which  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

Difierences  Between  Service  Bulletin 
and  This  AD 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  service 
bulletin,  this  AD  does  not  permit  further 
flight  with  stop-drilled  cracks  in  the 
frame  of  the  aft  cargo  door.  The  FAA  has 
determined  that,  because  of  the  safety 
implications  and  consequences 
associated  with  such  cracking,  any 
subject  aft  cargo  door  frame  that  is 
foiihd  to  be  cracked  must  be 
permanently  repaired  and  modified 
prior  to  further  flight. 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repair 
conditions,  this  AD  requires  the  repair 
of  those  conditions  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Explanation  of  Applicability 

Operators  should  note  that  the 
effectivity  listing  of  the  service  bulletin 
includes  Boeing  Model  737-200  and 
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-200C  series  airplanes  having  line 
numbers  6  through  873  inclusive.  The 
appUcabihty  of  this  AD  includes  not 
only  those  airplanes  hsted  in  the 
effectivity  listing  of  the  service  bulletin, 
but  also  Boeing  Model  737-200,  -200C. 
-300,  and  -400  series  airplanes;  having 
line  numbers  874  through  1642 
inclusive;  that  have  certain  replacement 
doors  installed  and  that  have  not  been 
modified  in  accordance  with  Boeing 
Service  Bulletin  737-52-1079. 

Explanation  of  Compliance  Threshold 

Although  the  service  bulletin 
recommends  that  the  initial  inspection 
be  performed  prior  to  the  accmnulation 
of  12,000  total  flight  cycles,  this  AD 
requires  that  the  initial  inspection  be 
performed  within  90  days  or  700  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  The  FAA  has 
determined  that  the  niunber  of  total 
flight  cycles  for  an  airplane  may  not  be 
a  good  indicator  of  the  total  cycle  count 
for  the  subject  aft  cargo  door,  because  a 
door  may  have  been  removed  from  an 
airplane  with  many  total  flight  cycles 
and  reinstalled  on  an  airplane  with 
relatively  fewer  total  flight  cycles.  Also, 
the  FAA  finds  that,  in  view  of  the 
reports  indicating  that  rapid 
depressurization  occurred  on  an 
airplane  on  which  fatigue  cracks  were 
found  in  the  frame  of  the  aft  cargo  door, 
and  because  of  the  safety  implications 
and  consequences  associated  with  such 
cracking,  the  initial  compliance  time 
specified  in  this  AD  is  appropriate. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubHc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 


communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  writh  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follovdng 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-291-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  v«ll  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Ammded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-06     Boeing:  Amendment  39-10931. 
Docket  9&-NM-291-AD. 
Applicability:  The  following  airplane 
models,  certificated  in  any  category: 

•  Model  737-200  and  -200C  series 
airplanes,  line  numbers  6  through  873 
inclusive; 

•  Model  737-200,  -200C,  -300,  and  -400 
series  airplanes;  line  numbers  874  through 
1642  inclusive;  equipped  with  an  aft  cargo 
door  having  Boeing  part  number  (P/N)  65- 
47952-1  or  P/N  65-47952-524;  except: 

1.  Those  airplanes  on  which  that  door  has 
been  modified  in  accordance  with  Boeing 
Service  Bulletin  737-52-1079;  or, 

2.  Those  airplanes  on  which  the  door 
assembly  having  P/N  65-47952-524  includes 
four  straps  (P/N's  65-47952-139.  65-47952- 
140,  65-47952-141,  and  65-47952-142)  and 
a  thicker  lower  cross  beam  web  (P/N  65- 
47952-157). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  ar.  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/jance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  comers 
of  the  door  frame  and  the  cross  beams  of  the 
aft  cargo  door,  which  could  result  in  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

(a)  Within  90  days  or  700  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  internal  detailed 
visual  inspection  to  detect  cracking  of  the 
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comers  of  the  door  frame  and  the  cross 
beams  of  the  aft  cargo  door,  in  accordance 
with  Boeing  Service  Bulletin  737-52-1079, 
Revision  5,  dated  May  16, 1996. 

(1)  If  no  cracking  is  detected,  accomplish 
the  requirements  of  either  paragraph  (a)(l)(i) 
or(a)(l)(ii)ofthisAD. 

(i)  Repeat  the  internal  visual  inspection 
thereafter  at  intervals  not  to  exceed  4,500 
flight  cycles.  Or, 

(ii)  Prior  to  further  flight,  modify  the 
comers  of  the  door  fr'ame  and  the  cross 
beams  of  the  afl  cargo  door  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
such  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(2)  If  any  cracking  is  detected  in  the  upper 
or  lower  cross  beams,  prior  to  further  flight, 
modify  the  cracked  beam  in  accordance  with 
paragraph  III.C.  of  Part  I  of  the 
Accomplishment  Instractions  of  the  service 
bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD  for  the  repaired  beam. 

(3)  If  any  cracking  is  detected  in  the 
forward  or  aft  upper  door  frame,  prior  to 
further  flight,  repair  the  frame  and  modify 
the  comers  of  the  door  frame  of  the  aft  cargo 
door,  in  accordance  with  paragraph  lU.E.  of 
Part  I  of  the  Accomplishment  Instructions  of 
the  service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD.  Accomplishment  of 
such  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD  for  the  upper  door 
frame. 

Note  2:  Cracks  of  the  forward  or  aft  upper 
door  fi^jne,  regardless  of  length,  must  be 
repaired  prior  to  further  flight  in  accordance 
with  paragraph  III.E.  of  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(4)  If  any  cracking  is  detected  in  the 
forward  or  aft  lower  door  frame,  prior  to 
farther  flight,  replace  the  damaged  fr^me 
with  a  new  frame,  and  modify  the  comers  of 
the  door  frame  of  the  aft  cargo  door,  in 
accordance  with  paragraph  III.F.  of  Part  I  of 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Accomplishment  of  such 
modification  constitutes  terminating  action 
for  the  rejjetitive  inspection  requirements  of 
this  AD  for  the  lower  door  ft^me. 

(b)  Where  Boeing  Service  Bulletin  737-52- 
1079,  Revision  5,  dated  May  16, 1996, 
specifies  that  certain  repairs  are  to  be 
accomplished  in  accordance  with 
instructions  received  from  Boeing,  this  AD 
requires  that,  prior  to  further  flight,  such 
repmirs  be  accomplished  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(c)  Modification  of  the  comers  of  the  door 
frame  and  the  cross  beams  of  the  aft  cargo 
door  in  accordance  with  Boeing  Service 
Bulletin  737-52-1079,  Revision  5,  dated  May 
16,  1996,  or  in  accordance  with  the 
requirements  of  AD  90-06-02,  amendment 
39-6489,  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of  this 
AD. 

Note  3:  Modification  of  the  comers  of  the 
door  frame  and  the  cross  beams  of  the  aft 


cargo  door  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  737-52-1079,  dated 
December  16, 1983;  Revision  1,  dated 
December  15, 1988;  Revision  2,  dated  July  20, 
1989;  Revision  3,  dated  May  17, 1990;  or 
Revision  4,  dated  February  21, 1991;  are 
considered  acceptable  for  compliance  with 
paragraph  (c)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insf)ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph  fb)  of 
this  AD,  the  insp>ections,  repair,  replacement, 
and  modification  (if  accomplished],  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  737-52-1079,  Revision  5,  dated  May 
16, 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fiT>m  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspiected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
T»C. 

(g)  This  amendment  becomes  effective  on 
December  24, 1998. 

Issued  in  Renton,  Washington,  on 
November  30,  1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-32361  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NIM-319-AD;  Amendment 
39-10932;  AD  98-23-51] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the^Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T9&-23-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeing  Model  727  series 
airplanes  by  individual  telegrams.  This 
AD  requires  modification  of  certain 
fuselage  skin  lap  joints  and,  on  certain 
airplanes,  modification  of  the  lap 
joint(s)  in  the  door  structure.  This  AD 
also  requires  repetitive  internal  detailed 
visual  inspections  to  detect  cracking, 
corrosion,  or  delamination  of  the 
fuselage  skin  lap  joints,  and  repair,  if 
necessary.  This  action  is  prompted  by 
information  that  a  modification  required 
by  an  existing  AD  may  not  have  been 
accomplished  completely  on  as  many  as 
160  airplanes.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
corrosion  and  subsequent  fatigue 
cracking  of  the  fuselage  skin  lap  joints, 
which  could  result  in  rapid 
decompression  of  the  airplane. 

DATES:  Effective  December  14,  1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-23-51. 
issued  on  November  27, 1998,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-53-0072, 
Revision  5,  dated  June  1,  1989,  as  Usted 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  14, 1998. 

The  incorporation  by  reference  of 
Boeing  Document  D6-54929.  "Aging 
Airplane  Corrosion  Prevention  and 
Control  Program,  Model  727."  Revision 
A,  dated  July  28,  1989.  as  listed  in  the 
regulations,  was  approved  previoubly  by 
the>Director  of  the  Federal  Register  as  of 
December  31,  1990  (55  FR  49258. 
November  27,  1990). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8, 1999. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
319-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  appUcable  service  information 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Steven  R.  Edgar,  Aerospace  Enginear, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2025; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
February  21,  1991,  the  FAA  issued  AD 
91-06-06,  amendment  39-6921  (56  FR 
9612,  March  7,  1991),  which  is 
applicable  to  certain  Boeing  Model  727 
series  airplanes.  [The  airplanes  affected 
by  that  AD  are  those  on  which  the  body 
skin  longitudinal  lap  joints  were  bonded 
together  with  a  room  temperature  curing 
epoxy  adhesive  ("cold-bonded")  in 
conjunction  with  flush  riveting.]  That 
AD  superseded  two  existing  AD's  to 
require  inspections  to  detect  cracks, 
corrosion,  and  delamination  of  the 
fuselage  skin  lap  joints,  and  repair,  if 
necessary.  That  AD  also  requires 
modifications  of  certain  lap  joints.  That 
action  was  prompted  by  reports  of 
cracking  in  the  lap  joints.  The  actions 
required  by  that  AD  are  intended  to 
prevent  rapid  decompression  of  the 
airplane. 

The  comphance  times  for 
accomplishment  of  the  modifications 
required  by  AD  91-06-06  were 
specified  in  that  AD  as  follows: 

•  For  airplanes  that  had  accumulated 
45,000  or  more  landings  as  of  August 
21, 1989  [the  effective  date  of  AD  89- 
15-06,  amendment  39-6262  (54  FR 
29530,  July  13,  1989)]:  Within  4  years 
after  August  21,  1989. 

•  For  airplanes  that  had  accumulated 
less  than  45,000  landings  as  of  August 
21, 1989:  Within  6  years  after  August 
21,  1989,  or  prior  to  the  accumulation 
of  28,000  landings,  whichever  occurs 
later. 

Actions  Since  Issuance  of  Previous  Rule 

The  FAA  recently  received 
information  that  the  modification 
required  by  AD  91-06-06  may  not  have 
been  accomplished  completely  on  as 
many  as  160  airplanes  that  are  included 
in  the  applicability  of  that  AD  and  that 
are  subject  to  the  unsafe  condition 
addressed  in  that  AD.  These  airplanes 
were  converted  from  a  passenger- 
carrying  to  a  cargo-carrying  ("fi^ighter") 
configuration,  or  to  a  passenger-and 
cargo-carrying  ("combi")  configuration. 
These  conversions  included  installation 
of  a  main  deck  cargo  door.  Although 
these  conversions  were  accomplished  in 
accordance  with  several  different 
Supplemental  Type  Ceitificates  (STC), 
in  each  case,  as  part  of  the  modification, 
a  doubler  (approximately  20  feet  long) 
was  installed  over  lap  joints  S-4L,  S- 
lOL,  S-19L,  and  (sometimes)  S-26L. 


FAA  personnel  have  recently 
examined  five  of  these  airplanes, 
operated  by  three  operators,  and 
determined  that  the  lap  joints  had  not 
been  modified,  as  required,  in  the  area 
covered  by  the  doublers  on  any  of  the 
five  airplanes.  Preliminary  inquiries 
indicate  a  substantial  likelihood  that 
very  few  of  the  freighters  or  combi 
airplanes  have  been  so  modified. 

FAA's  Determinations 

The  installation  of  doublers  over  the 
lap  joints  during  the  freighter  or  combi 
conversions  did  not  correct  the  unsafe 
condition  addressed  by  AD  91-06-06 
because  it  is  not  effective  in  preventing 
delamination,  corrosion,  and  cracking  in 
the  lap  joint.  In  fact,  in  some  cases,  the 
unsafe  condition  may  be  aggravated 
because  of  load  redistribution  due  to  the 
installation  of  a  main  deck  cargo  door. 
This  may  accelerate  crack  growth  along 
the  lap  joint  under  the  doubler. 

Because  it  is  possible  that  these  lap 
joints  have  been  neither  inspected  nor 
modified  as  required  by  AD  91-06-06, 
the  FAA  considers  that  there  is  a 
significant  risk  that  such  cracking  may 
have  occurred  on  these  airplanes. 
Because  without  special  inspections 
such  cracking  cannot  be  detected  imtil 
the  crack  emerges  from  under  the 
doubler,  such  cracks  could  remain 
undetected  until  they  approach  or  reach 
a  length  at  which  the  fuselage  can  no 
longer  sustain  pressure  loads 
sufficiently  to  prevent  catastrophic 
rapid  decompression. 

Ordinarily,  failure  to  comply  with  an 
AD  may  result  in  immediate  grounding 
of  the  affected  airplane(s)  until 
compliance  is  achieved.  However,  given 
the  size  of  the  fleet  affected  by  this  AD, 
the  length  of  time  that  will  be  necessary 
to  modify  the  fleet  using  existing 
available  maintenance  facilities,  and  the 
interim  inspections  required  by  this  AD, 
the  FAA  considers  that  immediate 
grounding  would  be  unwarranted. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-0072, 
Revision  5,  dated  June  1,  1989,  which 
describes  procedures  for  modification  of 
the  fuselage  skin  lap  joints.  Those 
procedures  include  separating  and 
reworking  the  joint;  performing  a  high 
frequency  eddy  current  inspection  of 
the  holes  to  detect  cracking;  and 
oversizing  the  fastener  holes;  and 
installing  certain  fasteners. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 


airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T98-23-51 
to  prevent  corrosion  and  subsequent 
fatigue  cracking  of  the  fuselage  skin  lap 
joints,  which  could  result  in  rapid 
decompression  of  the  airplane.  The  AD 
requires  modification  of  certain  fuselage 
skin  lap  joints.  On  certain  airplanes,  the 
fuselage  structure  that  was  removed  to 
make  the  opening  for  the  door  is  used 
to  fabricate  the  door  itself.  For  those 
airplanes,  this  AD  also  requires 
modification  of  the  lap  joint(s)  in  the 
door  structure.  This  AD  allows 
continued  operation  of  these  airplanes 
for  a  limited  period  to  permit  the 
required  modification  to  be 
accomplished  without  undue 
disruption.  The  modification  is  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

This  AD  also  requires  repetitive 
internal  detailed  visual  inspections  to 
detect  cracking,  corrosion,  or 
delamination  of  the  fuselage  skin  lap 
joints,  and  repair,  if  necessary.  The  AD 
requires  that  those  inspections  be 
accomplished  repetitively  at  intervals 
not  to  exceed  60  landings  until  the 
modification  is  accomplished.  The 
inspection  is  required  to  be 
accomplished  in  accordance  with 
certain  tasks  specified  in  Boeing 
Docimient  D6-54929,  "Aging  Airplane 
Corrosion  Prevention  and  Control 
Program,  Model  727,"  Revision  A,  dated 
July  28,  1989.  Repair,  if  necessary,  is 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Transport 
Airplane  Directorate. 

Tne  FAA  investigated  several 
different  non-destructive  inspection 
methods  that  could  be  used  to  detect 
cracking  in  the  upper  row  of  the  lap 
joints  that  have  been  covered  by  the 
doublers.  The  FAA  (including 
representatives  of  the  FAA  Technical 
Center  and  a  national  resource  specialist 
for  non-destructive  evaluation),  in 
conjunction  vsnth  Sandia  Laboratories, 
The  Boeing  Company,  and  several 
designated  engineering  representatives, 
considered  various  inspection  methods. 
Those  methods  included  low  frequency 
eddy  current,  high  frequency  eddy 
current,  x-ray,  sliding  probe  eddy 
current,  and  ultrasonic  techniques. 
Some  of  these  techniques  hold  potential 
for  detecting  cracking  in  the  hidden 
upper  row  of  the  lap  joint.  However, 
those  methods  tend  to  be  sensitive  to 
configurational  differences  and  require 
good  accessibility  to  the  joint.  Due  to 
veuiability  of  configurations  within  the 
fleet,  a  single  procedure  and  standard 
could  not  be  developed  in  sufficient 
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time  to  accomplish  the  necessary 
inspections. 

As  a  result  of  these  discussions,  the 
FAA  deemed  a  detailed  internal  visual 
inspection  the  most  useful  short-teim 
inspection.  The  FAA  expects  that  this 
inspection  is  not  likely  to  detect 
cracking  unless  the  cracking  has  turned 
and  run  circxunferentially.  However, 
this  inspection  can  be  accomplished 
quickly  and  easily  in  the  field,  and  is 
expected  to  yield  some  measure  of 
seciuity  in  the  short  term. 

While  these  inspections  will  be 
effective  in  detecting  some  types  of 
cracking,  the  FAA  is  not  confident  that 
all  potentially  catastrophic  cracking  can 
be  detected  by  these  inspections. 
Tlierefore,  this  AD  requires 
accompUshment  of  the  modification 
within  120  days  or  250  landings  after 
the  effective  date  of  the  AD,  whichever 
occurs  later.  In  addition,  paragraph  (f) 
specifies  that  no  airplane  shall  be 
returned  to  service  foUovsring 
modification  from  a  passenger-carrying 
to  a  "freighter"  or  a  "combi" 
configuration,  unless  the  modification 
required  by  paragraph  (b)  of  this  AD  has 
been  accomplished  on  that  airplane. 

It  should  be  noted  that,  although  this 
AD  has  the  effect  of  staying  the 
requirement  of  AD  91-06-06  to 
accomplish  the  modifications  in  the 
area  of  the  main  deck  cargo  door,  for  the 
period  specified  in  this  AD,  this  stay 
applies  only  once  the  AD  becomes 
effective.  For  the  period  between  the 
compliance  deadline  imposed  by  AD 
91-06-06  and  the  effective  date  of  this 
AD.  the  FAA  has  initiated  investigations 
to  determine  the  causes  of  the  operators' 
failures  to  comply,  and  may  initiate 
appropriate  legal  enforcement  action  to 
address  those  failures. 

In  most  AD's,  the  compliance 
provision  includes  the  phrase, 
"compliance  required  as  indicated, 
unless  accomplished  previously."  In 
this  AD,  the  phrase  "unless 
accomplished  previously"  is  omitted 
because  it  is  possible  that  operators' 
maintenance  records  may  indicate  that 
the  requirements  of  AD  91-06-06, 
including  the  modification,  have  been 
BccompUshed.  As  indicated,  however, 
these  records  are  likely  to  be  inaccurate 
for  the  subject  airplanes.  Therefore,  this 
AD  requires  that  the  modification  be 
accomplished  regardless  of  the 
information  contained  in  the 
maintenance  records.  If  an  operator  can 
verify  that  the  modification  required  by 
this  AD  has,  in  fact,  been  accomplished, 
it  may  request  approval  of  an  alternative 
method  of  compliance  (AMOC),  in 
accordance  with  the  provisions  of 
paragraph  (g)  of  this  AD,  based  on 


submission  of  data  verifying  such 
accomplishment. 

Since  the  issuance  of  AD  91-06-06, 
the  FAA  has  approved  several  AMOC's 
for  that  AD  for  freighter  and  combi 
airplanes.  These  AMCXD's  allow  internal 
and  external  visual  inspections  in  lieu 
of  the  re{>etitive  visual  and  high 
frequency  eddy  current  inspections. 
However,  the  approval  of  these 
alternative  inspection  methods  did  not 
affect  the  modification  requirement  of 
paragraph  F.  of  AD  91-06-06,  and  were 
based  on  an  assimiption  that  the 
modification  either  had  been  or  would 
be  accomplished.  In  addition,  these 
inspections  are  unreliable  to  detect 
cracking  in  the  upper  row  of  fasteners 
under  the  doubler. 

The  FAA  also  approved  one  AMOC, 
applicable  to  Supplemental  Type 
Certificate  (STC)  SA1368SO,  which 
approved  the  modification  in 
accordance  with  the  STC  to  be  an 
acceptable  alternative  to  the 
modification  required  by  paragraph  F.  of 
AD  91-06-06.  Preliminary  information 
indicates  that  as  many  as  30  airplanes 
may  have  been  modified  in  accordance 
with  STC  SA1368SO. 

As  explained  previously,  installation 
of  the  doubler  in  accordance  with  this 
STC  is  not  likely  to  stop  propagation  of 
cracking  that  was  present  at  the  time  the 
main  deck  cargo  door  was  installed,  nor 
will  it  prevent  new  cracks  from 
initiating.  Further,  once  initiated,  such 
cracking  is  likely  to  grow  undetected 
because  it  is  hidden  between  the 
doubler  and  the  iimer  skin.  AMOC's 
approved  previously  in  accordance  with 
AD  91-06-06  are  not  considered  to  be 
valid  as  alternative  methods  of 
compliance  with  this  AD  unless  those 
AMOC's  are  approved  separately  under 
the  provisions  of  paragraph  (g)  of  this 
AD. 

Normally,  the  compliance  time 
specified  for  the  required  modification 
would  be  sufficient  for  the  FAA  to 
provide  notice  and  a  brief  pubUc 
comment  period  before  adopting  such  a 
requirement.  However,  in  this  case, 
because  of  the  significant  time  required 
to  accomplish  the  modification,  the  full 
compliance  time  is  necessary  to  prevent 
unnecessarily  disrupting  operations. 
This  compliance  period  will  enable 
operators  either  to  comply  or  to  develop 
sufficient  data  to  substantiate  extension 
of  the  compliance  time  or  approval  of  an 
AMOC.  This  compliance  time  does  not 
reflect  a  lack  of  urgency  for  adopting  the 
requirement. 

On  November  19, 1998,  the  FAA  met 
with  affected  operators  and  STC  holders 
to  discuss  the  issues  addressed  in  this 
AD.  A  joint  FAA/industry  team  was 
formed  to  address  the  relevant  technical 


issues  and  to  develop  data  necessary  to 
address  the  identified  unsafe  condition. 
It  was  agreed  that  the  team's  objective 
is  either  to  provide  means  for  operators 
to  comply  within  the  specified 
compliance  time  or  to  substantiate  that 
an  acceptable  level  of  safety  can  be 
maintained  for  some  longer  period 
before  the  required  modification  is 
accomplished. 

At  this  meeting,  the  FAA  emphasized 
the  necessity  of  correcting  the  unsafe 
condition  by  modifying  the  lap  joints 
under  the  doublers.  The  FAA  also 
emphasized  the  risk  that  AMOC 
requests  would  not  be  approvable  if,  as 
some  suggested,  industry  focuses  its 
efforts  during  the  120-day  compliance 
time  on  attempting  to  develop 
alternatives  to  modifying  the  lap  joints. 
For  eiirplanes  that  are  already  scheduled 
to  undergo  heavy  maintenance  during 
the  120-day  compliance  time,  operators 
have  the  opportunity  to  comply  with 
this  AD  with  the  least  possible 
disruption.  Accomplishment  of  the 
modification  on  these  airplfines  also 
will  provide  important  data  on  the 
coadition  of  the  lap  joints  under  the 
doubler  that  will  be  very  useful  in 
assessing  the  appropriateness  of  AMOC 
requests  for  other  airplanes.  Therefore, 
if  operators  fail  to  avail  themselves  of 
this  opportimity,  the  FAA  will  not  be 
receptive  to  requests  for  AMOC's  or 
compliance  time  extensions  for  those 
airplanes. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  November  27, 1998, 
to  all  known  U.S.  owners  and  operators 
of  certain  Boeing  Model  727  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  wrhether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nxunber  98-NM-319-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  th-^ 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUUes  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  othervrise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-23-51     Boeing:  Amendment  39-10932. 
Docket  98-NM-319-AD. 
Applicability:  Model  727  series  airplanes, 
line  positions  1  through  849  inclusive;  that 
have  been  converted  from  a  passenger- 
carrying  to  a  cargo-carrying  ("freighter") 
configuration,  or  to  a  passenger-  and  caigo- 
carrying  ("combi")  configuration;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repwired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
■altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated. 

To  prevent  corrosion  and  subsequent 
fatigue  cracking  of  the  fuselage  skin  lap 
joints,  which  could  result  in  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Within  60  landings  after  the  effective 
date  of  this  AD,  perform  a  detailed  internal 
visual  inspection  to  detect  cracking, 
corrosion,  or  delamination  of  the  fuselage 
skin  lap  joints  where  those  lap  joints  are 
covered  by  external  doublers  at  stringers  S- 
4L,  S-IOL,  S-19L,  and  S-26L  from  body 
station  360  to  740;  in  accordance  with  task 
numbers  C53-224-01  and  C53-111-01  of 
Boeing  Document  D6-54929,  "Aging 
Airplane  Corrosion  Prevention  and  Control 
Program,  Model  727."  Revision  A,  dated  July 
28, 1989.  The  lap  joints  must  be  completely 
exposed  to  perform  the  inspection. 

(1)  If  no  cracking,  corrosion,  or 
delamination  is  found,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD 


thereafter  at  intervals  not  to  exceed  60 
landings  until  the  modification  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(2)  If  any  crack,  corrosion,  or  delamination 
is  found,  prior  to  further  flight,  repair 
damaged  structure  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  60 
landings  until  the  modification  required  by 
paragraph  (b)  of  this  AD  is  accomplished. 

(b)  Modify  the  fuselage  skin  lap  joints 
where  those  lap  joints  are  covered  by 
external  doublers  at  stringers  S-4L,  S-IOL, 
S-19L,  and  S-26L  from  body  station  360  to 
740  by  removing  the  external  doublers;  and 
by  separating  and  reworking  the  joint  in 
accordance  with  Part  IV,  Figure  4,  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0072,  Revision  5, 
dated  June  1, 1989,  except  that  blind 
fasteners  shall  not  be  installed.  Before 
oversizing  the  fastener  holes  as  part  of  the 
modification,  perform  a  high  frequency  eddy 
current  inspection  of  the  holes  to  defect 
cracking,  in  accordance  with  the  service 
bulletin;  and,  prior  to  further  flight,  repair 
any  cracking  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO. 
When  reassembling  the  lap  joint,  all  three 
rows  of  fasteners  must  penetrate  all  layers  of 
the  lap  joint,  including  the  upper  skin,  lower 
skin,  and  the  doublers;  and  the  stringers  and 
tripler,  as  applicable.  Accomplish  the 
modification  at  the  latest  of  the  times 
specified  in  paragraphs  (b)(1).  (b)(2),  and 
(b)(3)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  28,000 
total  landings. 

(2)  Within  250  landings  after  the  effective 
date  of  this  AD. 

(3)  Within  120  days  after  the  effective  date 
of  this  AD. 

Note  2:  Installation  of  protruding  head 
fasteners  in  the  upper  row  of  fasteners  of  the 
lap  joint  in  itself  does  not  constitute 
accomplishment  of  the  modification. 

(c)  For  airplanes  on  which  the  cargo  door 
itself  was  manufactured  using  the  original 
fuselage  skin,  paragraphs  (a)  and  (b)  of  this 
AD  also  apply  to  the  lap  joint(s)  in  the  door 
structure. 

(d)  Accomplishment  of  the  modification 
required  by  paragraph  (b)  of  this  AD 
constitutes  terminating  action  for  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  and  constitutes  an  acceptable  alternative 
method  of  compliance  with  paragraph  F.  of 
AD  91-06-06  for  the  affected  area. 

(e)  Contrary  provisions  of  AD  91-06-06 
notwithstanding,  this  AD  allows  continued 
operation  of  the  subject  airplanes  following 
the  effective  date  of  this  AD  in  accordance 
with  the  terms  of  this  AD,  provided  that  the 
modification  required  by  AD  91-06-06  has 
been  accomplished  on  all  lap  joints  other 
than  those  in  the  area  of  the  main  deck  cargo 
door. 

(fj  For  any  airplane  that,  as  of  the  effective 
date  of  this  AD.  is  being,  or  will  be  converted 
from  a  passenger-carrying  to  a  cargo-carrying 
("freighter")  configuration,  or  to  a  passenger- 
and  cargo-carrying  ("combi")  configuration: 
After  the  effective  date  of  this  AD,  no  such 
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the  effective 
effective  date 


the  effective 
be  converted 


airplane  shall  be  returned  to  service 
following  such  conversion  unless  the 
modification  required  by  paragraph  (b)  of  this 
AD  has  been  accomplished  on  that  airplane. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACXD.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACX). 

Note  3:  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-06-06,  amendment  39-6921,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  727-53-0072, 
Revision  5,  dated  June  1, 1989;  and  Boeing 
Document  D6-54929,  "Aging  Airplane 
Corrosion  Prevention  and  Control  Program, 
Model  727,"  Revision  A,  dated  July  28, 1989. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-53-0072, 
Revision  5,  dated  June  1, 1989,  is  approved 
by  the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Document  D6-54929,  "Aging 
Airplane  Corrosion  Prevention  and  Control 
Pit^ram,  Model  727,"  Revision  A,  dated  July 
28, 1989,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
December  31,  1990  (55  FR  49258,  November 
27,  1990). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

'  (j)  This  amendment  becomes  effective  on 
December  14, 1998,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T98-23-51,  issued  on  November  27,  1998, 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  1, 1998. 
John  ).  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-32472  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-33-AD;  Amandment 
39-10936;  AD  98-25-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Aircraft 
Belts,  Inc.  Model  CS,  CT,  FM,  FN.  GK, 
GL.  JD.  JE,  JT,  JU.  MD.  ME,  MM,  MN, 
NB,  PM.  PN,  RG.  and  RH  Seat  Restraint 
Systems 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Aircraft  Belts,  Inc.  Model 
CS.  CT,  FM,  FN,  GK,  GL,  JD.  JE,  JT,  JU. 
MD,  ME,  MM,  MN,  NB,  PM,  PN,  RG, 
and  RH  seat  restraint  systems,  installed 
on,  but  not  limited  to.  Beech  Aircraft 
Corp.,  Bell  Helicopter  Textron,  Inc., 
Cessna  Aircraft  Co.,  Dassault  Aviation, 
Eurocopter  E)eutschland,  Eurocopter 
France,  Gulfstream  Aerospace,  Learjet 
Corp.,  Lockheed  Aircraft  Corp.,  and 
Piper  Aircraft  Corp.  aircraft.  This  action 
requires  an  inspection  to  ensure  the 
locking  mechanism  is  engaging 
properly,  and  replacing  the  buckle-half 
of  the  seat  restraint  system,  if  necessary. 
This  cimendment  is  prompted  by  the 
manufacturer  reporting  two  failures  of 
the  seat  restraint  system  in  the  field. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  seat 
restraint  system  due  to  the  buckle 
assembly  locking  mechanism  not 
engaging  properly,  which  could  result 
in  the  seat  restraint  system  failing  to 
properly  secure  the  occupant  during 
turbulence  or  landing. 
DATES:  Effective  December  24, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-33- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Romero,  Aerospace  Engineer,  Airplane 
Certification  Office.  ASW-150,  FAA, 
2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5102,  fax 
(817) 222-5960. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
applicable  to  Aircraft  Belts,  Inc.  Model 


CS,  CT,  FM,  FN,  GK,  GL,  JD,  JE,  JT.  JU. 
MD.  ME.  MM.  MN,  NB.  PM,  PN,  RG, 
and  RH  seat  restraint  systems  installed 
on,  but  not  limited  to.  Beech  Aircraft 
Corp.,  Bell  Helicopter  Textron,  Inc., 
Cessftia  Aircraft  Co.,  Dassault  Aviation, 
Eurocopter  Deutschland,  Eurocopter 
France,  Gulfstream  Aerospace,  Learjet 
Corp.,  Lockheed  Aircraft  Corp.,  and 
Piper  Aircraft  Corp.  aircraft.  This  action 
requires,  within  10  hours  time-in- 
service  (TIS),  a  one-time  inspection  to 
ensure  the  locking  mechanism  is 
engaging  prop>erly,  and  replacing  the 
buckle-half  of  the  seat  restraint  system, 
if  necessary.  This  amendment  is 
prompted  by  manufacturer's  reports  of 
two  failures  of  the  seat  restraint  system 
that  occurred  in  the  field.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  seat  restraint 
system  due  to  the  buckle  assembly 
locking  mechanism  not  engaging 
properly,  which  could  result  in  the  seat 
restraint  system  failing  to  properly 
secure  the  occupant  during  turbulence 
or  landing. 

The  FAA  has  reviewed  Aircraft  Belts, 
Inc.  Service  Bulletin  dated  June  16, 
1998,  which  describes  procedures  for 
inspecting  the  buckle  assembly  on 
certain  restraint  systems  to  ensure  the 
locking  mechanism  engages  properly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Aircraft  Belts,  Inc. 
Model  CS,  CT,  FM,  FN,  GK,  GL.  \D.  JE, 
JT,  JU,  MD,  ME.  MM.  MN,  NB,  PM,  PN, 
RG,  and  RH  seat  restraint  systems  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  failure  of  the  seat 
restraint  system  due  to  the  buckle 
assembly  locking  mechanism  not 
engaging  properly,  which  could  result 
in  the  seat  restraint  system  failing  to 
properly  secure  the  occupant  during 
turljulence  or  landing.  This  AD  requires, 
within  10  hours  TIS,  a  one-time 
inspection  to  ensure  the  seat  restraint 
system  locking  mechanism  is  engaging 
properly,  and  replacing  the  buckle-half 
of  the  seat  restraint  system,  if  necessary. 
Thtf  short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  controllability  of  the 
aircraft.  Therefore,  the  one-time 
inspection  and  replacement,  if 
necessary,  is  required  within  10  hours 
TIS,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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Cost  Impact 

The  FAA  estimates  that  12,278  seat 
restraint  systems  will  be  affected  by  this 
proposed  AD,  that  it  will  take 
approximately  one-half  work  hour  per 
seat  restraint  system  to  accomphsh  the 
inspection  and  replacement  (if 
necessary),  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Replacement 
parts  will  cost  $10  per  buckle  half. 
However,  the  maniifacturer  has  stated 
that  it  will  provide  the  buckle  half  to 
owners/operators  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$368,340. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argximents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  writh  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  v«ll  be  prei>ared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  &T)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursjfiant  to  the 
authority  delegated  lo  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  98-25-10    Aircraft  Belts,  Inc.: 

Amendment  39-10936.  Docket  No.  98- 
SW-33-AD. 

Applicability:  Model  CS,  CT.  FM,  FN  GK 
GL,  JD,  JE.  JT,  JU,  MD,  ME.  MM,  MN,  NB, 
PM,  PN,  RG,  and  RH  seat  restraint  systems 


installed  on,  but  not  limited  to,  Beech 
Aircraft  Corp..  Bell  Helicopter  Textron,  Inc., 
Cessna  Aircraft  Co..  Dassault  Aviation, 
Eurocopter  Deutschland,  Eurocopter  France, 
Gul&tream  Aerospace,  Learjet  Corp., 
Lockheed  Aircraft  Corp.,  and  Piper  Aircraft 
Corp.  aircraft,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  seat 
restraint  system  identified  in  the  preceding 
applicability  provision,  regardless  of  whether 
it  has  been  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  seat  restraint  systems  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  use  the 
authority  provided  in  paragraph  (c)  to  request 
approval  from  the  FAA.  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  seat  resU^int  system  from 
the  applicability  of  this  AD. 

Compliance:  Required  within  10  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  accomplished  previously. 

To  prevent  failure  of  the  seat  restraint 
system  due  to  the  buckle  assembly  (buckle) 
locking  mechanism  not  engaging  properly, 
which  could  result  in  the  seat  restraint 
system  failing  to  properly  secure  the 
occupant  during  turbulence  or  landing, 
accomplish  the  following: 

Note  2:  The  part  number  (P/N)  of  the  seat 
restraint  system  is  on  the  identification  label 
located  on  each  end  of  the  seat  restraint 
system  near  the  anchor  point  (Example:  P/N 
MD  A2626-E010).  The  model  is  designated 
by  the  first  two  letters  of  the  P/N. 

(a)  Visually  inspect  all  affected  seat 
restraint  systems  to  determine  if  the  locking 
mechanism  is  engaging  properly  in 
accordance  with  the  following: 

(1)  Open  the  lift  lever  of  the  buckle  fully 
until  it  will  not  open  any  further.  This  will 
cause  the  locking  mechanism  to  pivot  on  the 
pivot  pin. 

(2)  Allow  the  spring  to  close  the  lift  lever 
slowly  until  the  lift  lever  is  back  to  its  at-rest 
position. 

(3)  After  the  lever  is  completely  closed, 
examine  the  slot  in  the  bottom  of  the  buckle. 
The  locking  mechanism  should  be  firmly 
seated  against  the  edge  of  the  slot  as  shown 
in  Figure  1. 
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RIGHT 


THE   LEDGE    OF   THE    LOCKING    MECHANISM   MUST   BE    FIRMLY   SEATED 
ON   THE    BOTTOM    EDGE   AS   SHOWN. 


WRONG 


THE    LEDGE    OF   THE    LOCKING    MECHANISM    IS    NOT    FIRMLY   SEATED 
ON    THE    BOTTOM    EDGE. 


Figure  1 


BILLING  C006  4910-1VC 


he  lift  lever 
( to  its  at-rest 
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(b)  If  the  locking  mechanism  does  not  seat 
properly,  replace  the  buckle  with  an 
airworthy  buckle. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  t»me  that 
provides  an  acceptable  level  oi  safety  may  be 
used  if  approved  by  the  Manager.  Airplane 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Airplane  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Airplane  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
December  24,  1998. 

Issued  in  Fort  Worth,  Texas,  on  December 
3, 1998. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  98-32619  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AJ42 

Dependents  Education:  Increase  in 
Educational  Assistance  Rates 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  A  provision  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  provides  for  an 
increase  of  approximately  20%  in 
educational  assistance  rates  payable 
under  Survivors'  and  Dependents' 
Educational  Assistance  (DEA)  effective 
October  1.  1998.  The  regulations 


governing  those  rates  are  changed  to 
show  the  rates  indicated  in  the  Act. 
DATES:  Effective  Dates:  This  final  rule  is 
effective  October  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling.  Jr..  Education 
Adviser,  Education  Service,  Veterans 
Benefits  Administration  (202)  273-7187. 
SUPPLEMENTARY  INFORMATION:  The 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  (Pub.  L.  105- 
206)  amended  sections  3532,  3534,  and 
3542  of  title  38,  U.S.  Code  to  provide  an 
increase  of  approximately  20%  in 
educational  assistance  rates  payable 
under  DEA  effective  October  1,  1998. 
Changes  are  made  to  the  regulations 
governing  rates  payable  under  DEA  to 
reflect  the  statutory  changes. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements.  Accordingly,  there  is  a 
basis  for  dispensing  with  prior  notice 
and  comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 
The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612  and 
does  not  directly  affect  small  entities. 
This  final  rule  directly  affects  only 
individuals.  Pursuant  to  5  U.S.C.  605(b), 
diis  final  rule,  therefore,  is  exempt  fi-om 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  final  rule  is  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  programs. 
Loan  programs-education,  Loan 


programs-veterans.  Manpower  training 
programs.  Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  2,  1998. 
Togo  D.  West.  Jr.. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  above,  38  CFR 
part  21,  subparts  C  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C— Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  C.  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512,  3500- 
3566.  unless  otherwise  noted. 

2.  In  §  21.3045.  paragraph  (h)  is 
revised  to  read  as  follows: 

§21.3045    Entitlement  charges. 

*  »         *         «         « 

(h)  Entitlement  charge  for 
correspondence  courses.  The  charge 
against  entitlement  for  pursuit  of  a 
course  exclusively  by  correspondence 
will  be  1  month  for  each: 

(1)  $404  paid  after  December  31.  1989, 
and  before  October  1,  1998.  to  a  spouse 
or  surviving  spouse  as  an  educational 
assistance  allowance; 

(2)  $485  paid  after  September  30. 
1998. 

(Authority:  38  U.S.C.  3686(a)) 

*  *  »  «  « 

3.  In  §  21.3131.  paragraph  (a)  is 
revised  to  read  as  follows: 

§21.3131    Rates— educational  assistance 
allowance— 38  U.S.C.  chapter  35. 

(a)  Rates.  Except  as  provided  in 
§21.3132.  educational  assistance 
allowance  is  payable  at  the  following 
rates  effective  October  1,  1998: 


Type  of  course 


Institutional: 

Full-time 

%  time  

'/^  time  

Less  than  '/fe  txjt  more  than  'A  time ' 

'A  time  or  less '  

Cooperative  training  (other  than  farm  cooperative)'(FuirtJTO  only)' 
Apprentice  or  on-job  (full  time  only)  2; 

First  six  months  

Second  six  nrx)nths  

Third  six  months  "" 

Fourth  six  months  and  thereafter l'..H""'." 

Farm  cooperative: 

Full  time  


Monthly  rate 


$485. 
$365. 
$242. 
$242. 
$121. 
$485 

$353. 
$264. 
$175. 
$88. 

$392. 


^  If  an  eligible 
before  the  desi< 
appropriate,  pei 

=^See  footnot 
120  hours  per  t 

3  Established 
by  the  instltutio 
ever  is  less.  VA 


(Authority:  38 
3687(b)(2)) 
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Type  of  course 

%  time  

""k  time 

Correspondence  


Monthly  rate 


$294. 
$196. 
55  percent  of  the  estat)lished  charge  for  the  number  of  lessons  corrv 

pleted  by  the  eligit)le  spouse  or  surviving  spouse  arxj  serviced  by 

the  school — Allowance  paid  quarterly.^ 


^  If  an  eligit)le  person  under  38  U.S.C.  chapter  35  pursuing  independent  study  on  a  less  ttian  one-half-tin%  basis  completes  his  or  her  program 
before  tt)e  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $242  or  $121 ,  as 
appropriate,  per  month,  if  tfie  maximum  allowance  is  not  initially  authorized. 

^See  footnote  5  of  §21 .4270(c)  for  measurement  of  full  time  and  §21 .3132(c)  for  proportionate  reduction  in  award  for  completion  of  less  than 
120  hours  per  month. 

3  Established  charge  means  the  charge  for  the  course  or  courses  determined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  ttie  institution  and  approved  by  the  appropriate  State  Approving  agency  or  tfie  actual  cost  to  the  eligitjle  spouse  of  surviving  spouse,  which- 
ever is  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


512,  3500- 


(Attthority:  38  U.S.C.  3532(a),  3542(a), 
3687(b)(2)) 


§21.3300    [Amended] 

4.  In  §  21.3300,  paragraph  (c)  is 
amended  by  removing  "$119"  and 
adding,  in  its  place,  "$152". 

§21.3333    [Amended] 

5.  In  §  21.3333,  paragraph  (a)  is 
amended  by  removing  "$404"  and 
adding,  in  its  place,  "$485",  and  by 
removing  "$127"  both  places  it  appears 
and  adding,  in  its  place,  "$152";  and 
paragraph  (b)(l}  is  amended  by 
removing  "$13.46"  and  adding,  in  its 
place,  "$16.16",  and  by  removing 
"$404"  and  adding,  in  its  place,  "$485". 

(PR  Doc.  98-32646  Filed  12-8-98;  8:45  am) 
BUJNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  1 

{PRL-«200-1] 

Changes  to  Regulations  Concerning 
Membership  of  EPA's  Environmental 
Appeals  Board 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  amends  its 
regulations  establishing  the 
Environmental  Appeals  Board  by 
increasing  the  limit  on  the  number  of 
Board  members  from  three  to  four.  The 
workload  of  the  Environmental  Appeals 
Board  has  increased  since  it  was 
established.  This  action  ensures  that  the 
Board  can  respond  effectively  to  the 
growing  workload. 

ffFECTIVE  DATE:  These  regulations  are 
effective  on  December  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L.  McCallum,  Esq., 
Environmental  Appeals  Board,  401  M 


Street,  SW.,  Washington,  DC  20460, 
(202) 501-7060. 

SUPPLEMENTARY  INFORMATION:  On 
February  13,  1992,  EPA  promulgated 
regulations  establishing  the  Agency's 
Environmental  Appeals  Board.  The 
regulations  contemplated  a  three- 
member  Board.  In  recognition  of  the 
Board's  increasing  workload,  the 
Agency  is  through  this  rule  increasing 
the  limit  on  the  nimiber  of  Board 
members  from  three  to  four. 

Reasons  for  Change 

The  past  several  years  have  seen  a 
significant  increase  in  the 
Environmental  Appeals  Board's 
workload.  The  cause  of  the  workload 
increase  has  been  two- fold.  First,  there 
has  been  an  increase  in  the  number  of 
appeals  to  the  Board  pursuant  to  the 
authorities  which  were  part  of  the 
original  delegation  to  the  Board  in  the 
1992  regulations.  For  example,  the 
number  of  appeals  of  Prevention  of 
Significant  Deterioration  (PSD)  permits 
issued  luider  the  Clean  Air  Act  has 
increased  dramatically.  Diuing  FY  1995, 
only  two  PSD  appeals  were  received  by 
the  Board.  In  sharp  contrast,  twenty-four 
PSD  appeals  were  received  during  FY 
1997,  and  twenty-nine  such  appeals 
were  received  during  FY  1998.  Second, 
the  Board's  jiurisdiction  has  expanded 
over  the  past  several  years  to  encompass 
such  matters  as  petitions  for 
reimbursement  filed  under  Section  106 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  further  increasing  the 
Board's  workload.  Other  areas  in  which 
the  Board's  jurisdiction  has  expanded 
include,  for  example,  acid  rain  appeals 
under  40  CFR  Part  78,  Title  V  federal 
permit  appeals  under  40  CFR  Part  71, 
and  certain  Safe  Drinking  Water  Act 
penalty  appeals.  Notably,  the  Agency 
currently  has  underway  a  number  of 
rulemakings  which  can  be  expected  to 
further  tax  the  Board  as  currently 
constituted. 

Through  this  rule,  the  Agency  is 
responding  to  this  increasing  workload 


by  raising  the  limit  on  the  number  of 
Board  members  from  three  to  four.  The 
ciurfent  regulations  envision  the  Board 
sitting  as  a  panel  on  cases  pending 
before  it.  They  provide  that,  while 
ordinarily  all  three  members  will  sit  as 
a  panel,  the  Board  can  proceed  with  two 
members  if  all  three  are  not  available 
because  of  recusal  or  absence.  In  the 
event  that  a  two-member  panel  results 
in  a  tie,  the  matter  is  referred  to  the 
Administrator  to  break  the  tie. 

The  changes  made  today  envision  the 
Board  typically  sitting  in  three-member 
panels  drawn,  on  a  rotating  basis,  from 
a  four  member  Board.  The  "off'  member 
will  then  be  able  to  dedicate  his/her 
energies  to  bringing  other  matters  to 
conclusion.  In  addition  to  leaving  the 
Board  better  positioned  to  respond  to  its 
workload,  this  change,  while  preserving 
the  capacity  of  the  Board  to  act  with  two 
members,  will  increase  the  probability 
of  three-member  panels  notv^thstanding 
absences  and  recusals,  and  will 
concomitantly  decrease  the  probability 
of  the  Administrator's  being  required  to 
break  a  tie. 

Administrative  Requirements 

EPA  has  found  that  good  cause  exists 
under^  U.S.C.  553  (b)(3)  (A),  (B)  and 
(d)(3)  for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness  as 
to  these  rules  and  revocations.  This 
rulrtnaking  is  related  solely  to  EPA's 
organization,  procedure,  and  practice. 
Under  Executive  Order  12866  (58  FR 
51735,  October  4,^993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
imfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 


67780 


FederaJ  Register/ Vol.  63.  No.  236 /  Wednesday.  December  9.  1998 /Rules  and  Regulations 


specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993)  or 
Executive  Order  13084  (63  FR  27655 
(May  10, 1998)),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23. 1997)  because  EPA  interprets 
E.O.  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules  (1)  rules  of  particular 
apphcabihty;  (2)  rules  relaUng  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obUgations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rale  of  agency 
organization,  procediue.  or  practice  that 
does  not  substantially  affect  the  rights  or 
obhgations  of  non-agency  parties.  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  the  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  40  CFR  Part  1 

Environmental  protection.  Statement 
of  Organization  and  General 
Information. 

Dated:  December  3, 1998. 
Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

For  the  reasons  set  forth  in  the  preamble, 
title  40.  Chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Section  1.25  is  amended  by  revising 
paragraph  (e)(1)  to  read  as  follows: 

§1.25    Staff  Offices. 

*         *         *         *         • 

(e)(1)  Environmental  Appeals  Board. 
The  Environmental  Appeals  Board  is  a 
permanent  body  with  continuing 
fimctions  composed  of  no  more  than 
foiu  Board  Members  designated  by  the 
Administrator.  The  Board  shall  decide 
each  matter  before  it  in  accordance  with 
applicable  statutes  and  regulations.  The 
Board  typically  shall  sit  on  matters 
before  it  in  three-Member  panels,  and 
shall  decide  each  matter  by  a  majority 
vote,  hi  the  event  that  absence  or  recusal 
prevents  a  three-Member  panel,  the 
Board  shall  sit  on  a  matter  as  a  panel  of 
two  Members,  and  two  Members  shall 
constitute  a  quorum  under  such 
circumstances.  The  Board  in  its  sole 
discretion  shall  establish  panels  to 
consider  matters  before  it.  The  Board's 
decisions  regarding  panel  size  and 
composition  shall  not  be  reviewable.  In 
the  case  of  a  tie  vote,  the  matter  shall 
be  referred  to  the  Administrator  to  break 
Jie  tie. 
•         *        *         *        • 

IFR  Doc.  98-32684  Filed  12-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD055-3021;  FRL-6199-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Stage  II  Vapor  Recovery 
Comparability  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  a  State  hnplementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Maryland.  This  revision  concerns  a  plan 
which  demonstrates  that  the  emissions 
reductions  of  volatile  organic 
compounds  (VOC)  required  in  ozone 
attainment  and  marginal  ozone 
nonattainment  areas  in  Maryland  are 
comparable  to  the  reductions  which 
would  be  achieved  by  Stage  II  vapor 
recovery  (Stage  II)  in  those  same  areas. 
EPA  is  approving  the  Stage  II 


comparability  plan  in  the  State  of 
Maryland  in  accordance  with  the  Clean 
Air  Act  (the  Act). 

DATES:  This  rule  is  effective  on  February 
8. 1999,  without  further  notice  unless 
EPA  receives  adverse  written  comment 
by  January  8,  1999.  Should  EPA  receive 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  A.  Morris,  Chief, 
Technical  Assessment  Branch,  Mailcode 
3AP22,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevemt  to  this 
action  are  aveiilable  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
RuthE.  Knapp,  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  5,  1997,  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  a  demonstration 
of  how  control  measures  already  being 
implemented  are  achieving  comparable 
emission  reductions  as  would  be 
achieved  by  a  Stage  II  vapor  recovery 
program.  Section  184(b)  of  the  Act 
requires  states  in  the  Ozone  Transport 
Region  (OTR)  to  implement  control 
measures  that  achieve  emission 
reductions  comparable  to  implementing 
Stage  II,  or  to  implement  a  Stage  II 
program.  This  requirement  applies  in  all 
areas  not  already  required  to  implement 
Stage  II  based  on  their  ozone 
nonattainment  classification.  All  areas 
in  Maryland  that  are  classified  as 
serious  ozone  nonattainment  areas  or 
above  have  already  implemented  the 
Stage  II  program.  As  the  entire  State  of 
Maryland  is  within  the  OTR.  the  Stage 
n  comparabihty  requirement  applies  in 
all  of  its  ozone  attainment  areas  and 
marginal  ozone  nonattainment  areas. 

Summary  of  SIP  Revision 

On  November  5,  1997.  the  State  of 
Maryland  submitted  a  formal  revision  to 
its  SIP.  The  SIP  revision  consists  of  an 
explanation  of  the  VOC  emission 
reductions  required  by  control  measures 
comparable  to  Stage  II  vapor  recovery  in 
Maryland's  marginal  ozone 
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B  on  February 
tice  unless 


19103; and 


nonattainment  areas  and  ozone 
attainment  areas.  Therefore,  the 
implementation  of  Stage  II  or 
comparable  VOC  measiu-es  are  required 
in  Allegany,  Caroline,  Dorchester, 
Garrett,  Kent,  Queen  Anne's,  Somerset, 
St.  Mary's,  Talbot,  Washington, 
Wicomico,  and  Worcester  Counties. 

Maryland  projects  that  implementing 
Stage  n  in  these  areas  would  result  in 
emission  reductions  of  approximately 
3.03  tons  per  day  (Stage  11 
Comparability  Study  for  the  Northeast 
Ozone  Transport  Region  {EPA^52/R- 
94-011)).  However,  in  a  letter  to  EPA 
dated  March  13, 1997,  Maryland  opted 
to  satisfy  the  Act  requirements  for  Stage 
II  by  adopting  other  control  strategies  to 
achieve  emission  reductions  comparable 
to  those  from  implementing  Stage  II. 
Maryland  has  implemented  the 
following  regulations  to  achieve 
comparable  reductions: 

1.  COMAR  26.11.19.09  Cold  and 
Vapor  Degreasing,  adopted  effective 
June  5.  1995  (62  FR  41853,  August  4, 
1997). 

2.  COMAR  26.11.19.11  Lithographic 
Printing,  adopted  effective  May  8,  1991 
(62  FR  46199,  September  2, 1997). 

3.  COMAR  26.11.19.18  Screen 
Printing,  adopted  effective  November  7, 

1994  (62  FR  53544,  October  15,  1997). 

4.  COMAR  26.11.19.19  Expandable 
Polystyrene  Operations,  adopted 
effective  July  3,  1995  (62  FR  53544. 
October  15, 1997). 

5.  COMAR  26.11.19.23  Vehicle 
Refinishing,  adopted  effective  May  22, 

1995  (62  FR  41853,  August  4,  1997). 
The  projected  VOC  emissions 

reductions  &x>m  these  measures  are 
listed  below,  and  these  reductions  total 
more  than  Maryland's  projection  for 
emission  reductions  from  Stage  0. 


Control  strategy 


Degreasing 

Auto  Refinishing 

Lithographic  and  Screen  Print- 
ing   

Expandatile  Polyst^/rene  Oper- 
ations   

Total 


1999  total 
projected 
emission  re- 
duction 
(tons/day) 


2.08 
0.57 

0.47 

0.27 
3.39 


EPA  is  publishing  this  Stage  II 
comparability  plan  writhout  prior 
proposal  because  the  Agency  views  this 
as  B  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 


filed.  This  rule  will  be  effective  on 
February  8, 1999  without  further  notice 
unless  EPA  receives  adverse  comments 
by  January  8, 1999.  If  EPA  receives 
adverse  comment,  EPA  will  address  all 
public  conunents  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

n.  Final  Action 

EPA  is  approving  the  Stage  II  vapor 
recovery  comparability  plan  for  the 
State  of  Maryland  for  Allegany, 
Caroline,  Dorchester,  Garrett,  Kent, 
Queen  Anne's,  Somerset,  St.  Mary's, 
Talbot,  Washington,  Wicomico,  and 
Worcester  Counties. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPAs  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that  the  EPA 


determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  aheady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  die  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  ride  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fit)m  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  die  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubfication  of  the  rule  in 
die  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  nde  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Approval  of  diis  Stage  11  vapor 
recovery  comparability  plan  dlows  the 
State  of  Maryland  to  achieve 
comparable  reductions  in  VCX] 
emissions  firom  control  measures  other 
dian  Stage  II. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone. 

Dated:  November  30,  1998. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III 
40  CFR  part  52  is  amended  as  follows: 


and  Worcester  Counties  submitted  by 
the  Maryland  Department  of  the 
Environment  on  November  5, 1997. 

[PR  Doc.  98-32577  Filed  12-«-98;  8:45  am] 
BILUMQ  C006  6660  80  P 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1076  is  amended  by 
revising  the  section  heading,  by 
designating  the  existing  paragraph  as 
(a),  and  adding  a  paragraph  (b)  to  read 
as  follows: 

§52.1076    Control  strategies:  ozone 

*         »         *         *         • 

(b)  EPA  approves  as  a  revision  to  the 
Maryland  State  Implementation  Plan, 
the  Stage  II  vapor  recovery 
comparability  plan  for  the  counties  of 
Allegany,  Caroline,  Dorchester,  Garrett, 
Kent,  Queen  Anne's,  Somerset,  St. 
Mary's,  Talbot.  Washington,  Wicomico, 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD076-3030a;  FRL-«ig7-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Maryland— General  Conformity  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  action  on 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Maryland.  The  revision  includes 
Maryland's  regulation  for  general 
conformity,  which  sets  forth  policy, 
criteria  and  procedures  for 
demonstrating  and  assuring  conformity 
of  non-transportation  related  Federal 
projects  to  all  applicable  air  quality 
implementation  plans.  EPA  is  approving 
this  general  conformity  regulation  as  a 
SIP  revision  in  accordance  with  the 
Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  February  8, 1999  without  further 
notice  imless  EPA  receives  adverse 
written  comment  by  January  8,  1999.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  pubhc  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Robert  Kramer,  Chief;  Energy  Radiation 
and  Indoor  Environment  Branch, 
Mailcode  3AP23,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway.  Baltimore.  Maryland 
21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney  .  (215)  814-2184,  at  die 
EPA  Region  III  office  or  via  e-mail  at 
budney .  larry@.epa.gov . 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  15, 1995,  the  Maryland 
Department  of  the  Environment 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP)  to  EPA.  The 
.  SIP  revision  consists  of  the  State's 
General  Conformity  Regulation 
(COMAR  26.11.26.03),  the  purpose  of 
which  is  to  meet  the  requirements  of  40 
CFR  51.851,  State  Implementation 
Plans,  foimd  under  40  CFR  Part  51, 
Subpart  W,  Determining  Conformity  of 
General  Federal  Actions  to  State  and 
Federal  Implementation  Plans.  Part  51, 
Subpart  W  is  commonly  referred  to  as 
the  Federal  General  Conformity  Rule. 
Maryland's  SIP  revision,  which  is  the 
subject  of  this  approval  action,  consists 
of  the  State's  General  Conformity  Rule. 
This  action  to  approve  the  State's 
General  Conformity  Rule  as  a  SIP 
revision  is  being  taken  under  Section 
110  of  the  Clean  Air  Act  (CAA). 

II.  Summary  of  SIP  Revision 

Tlie  State's  General  Conformity  Rule 
establishes  standards  and  procedures  to 
follow  when  evaluating  the  conformity 
of  non-transportation  related  Federal 
projects  to  all  applicable 
implementation  plans  developed 
pursuant  to  Section  110  and  Part  D  of 
the  CAA. 

At  40  CFR  Part  51,  Subpart  W,  EPA 
promulgated  the  Federal  rule  for 
General  Conformity  to  implement 
section  176(c)  of  the  CAA,  as  amended 
(42  U.S.C.  7401  et  seq.)  which  requires 
that  all  Federal  actions  conform  to 
applicable  air  quality  implementation 
plans.  This  rule  only  applies  to  areas 
designated  nonattainment  or 
maintenance  areas  under  the  CAA,  as 
amended.  This  Federal  rule  sets  forth 
policy,  criteria,  and  procedures  for 
demonstrating  and  assuring  conformity 
of  Federal  actions  to  all  applicable 
implementation  plans  developed 
pursuant  to  Section  110  and  Part  D  of 
the  CAA.  The  rule  generally  applies  to 
Federal  actions  except: 

(1)  Those  applicable  under  the 
transportation  conformity  rule  (40  CFR 
Part  93,  Subpart  A); 

(2)  Actions  with  associated  emissions 
below  specified  de  minimis  levels;  and 

(3)  Certain  other  actions  which  are 
exempt  or  presumed  to  conform  to 
applicable  air  quality  implementation 
plans. 

At  40  CFR  51.851,  State 
Implementation  Plans,  EPA 
promulgated  the  requirements  that  must 
be  adopted  by  a  State  and  submitted  as 
a  SIP  revision  to  implement  the  General 
Conformity  provisions.  The  provisions 
adopted  by  the  State  of  Maryleuid  for 


General  Conformity  are  those  contained 
in  and  required  by  the  Federal  rule.  EPA 
has  reviewed  the  State's  General 
Confonnity  Rule  and  has  determined 
that  it  satisfies  the  requirements  of  40 
CFR  51.851.  A  Technical  Support 
Dociunent  (TSD)  has  been  prepared 
which  details  the  EPA's  evaluation  of 
the  State's  General  Conformity  Rule. 
Interested  parties  may  obtain  a  copy  of 
the  TSD  by  contacting  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

EPA  is  approving  this  ru^e  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubUcation,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  rule  will  be  effective 
February  8,  1999  without  further  notice 
unless  the  Agency  receives  adverse 
comments  by  January  8,  1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Only  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  February  -8, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

m.  Final  Action 

EPA  is  approving  the  State  of 
Maryland's  General  Conformity  Rule 
SIP  revision  submitted  by  the  Maryland 
Department  of  the  Environment  on  May 
15,  1998. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.O.  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 


provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
govesnments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  imder  E.O. 
12866,  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  enviroiunental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
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summary  of  the  nature  of  their  concerns 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  abeady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 


achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubfication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999. 
Fifing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  the  Maryland  General 
Conformity  Rule  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone. 


Dated:  November  24,  1998. 
Thomas  Voltaggio, 
Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(136)  to  read  as 
follows: 

§52.1070    Identification  of  plan. 
*        *        »        «        * 

(c)*  *  * 

(136)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on  May 
15,  1995  by  the  Maryland  Department  of 
the  Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  May  15.  1995  from  the 
Maryland  Department  of  the 
Environment  transmitting  Maryland 
Regulation  COMAR  26.11.26.03, 
regarding  General  Conformity,  for 
approval  as  a  SIP  revision. 

(B)  Maryland  Regulation  COMAR 
26.11.26.03.  effective  June  5.  1995. 

(ii)  Additional  material — Remainder 
of  the  May  15, 1995  state  submittal 
pertaining  to  General  Conformity. 

(PR  Doc.  98-32572  Filed  12-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-1fl8.r0058;  FRL-6195-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District, 
San  Diego  County  Air  Pollution  Control 
District,  and  Kern  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  primarily  concern  the 
control  of  particulate  matter  (PM) 
emissions.  The  intended  effect  of  these 
SIP  revisions  is  principally  to  regulate 
PM  emissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  approval  of  these  revisions 
incorporates  them  into  the  federally 
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approved  SIP  for  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD),  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD), 
and  the  Kem  County  Air  Pollution 
Control  District  (KCAPCD).  EPA  has 
evaluated  each  of  the  revisions  and  is 
approving  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas.  EPA  is  granting 
simultaneous  limited  approval  and 
limited  disapproval  of  SCAQMD  Rule 
403  because,  while  it  strengthens  the 
SEP,  it  also  does  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattaiiunent 
areas. 

EFFECTIVE  DATE:  This  approval  is 
effective  on  January  8, 1999. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  of  the  rules 
are  available  for  public  inspection  at 
EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  also  available  for 
inspection  at  the  following  locations: 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive,  San 

Diego,  CA 
Kem  County  Air  Pollution  Control 

District,  2700  "M"  Street,  Suite  302, 

Bakersfield,  CA 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  Air  Planning  Office  (AIR- 
2),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901.  (415)  744-1288. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A-  SIP  Revisions 

EPA  is  finalizing  approval  of  the 
following  rules  into  the  California  SIP: 
SCAQMD  Rule  403,  Fugitive  Dust  (as 
amended  on  February  14, 1997); 
SCAQMD  Rule  403.1.  Wind 
Entrainment  of  Furtive  Dust  (adopted 
on  January  15.  1993);  SCAQMD  Rule 
1186.  PMio  Emissions  from  Paved  and 
Unpaved  Roads,  and  Livestock 
Operations  (adopted  on  February  14. 
1997);  San  Diego  Rule  52.  Particulate 
Matter  (as  amended  on  January  22. 
1997);  San  Diego  Rule  53.  Specific  Air 
Contaminants  (as  amended  on  January 
22. 1997);  San  Diego  Rule  54,  Dust  and 


Fumes  (as  amended  on  January  22, 
1997);  and  KCAPCD  Rule  405, 
Particulate  Matter — Emission  Rate  (as 
amended  on  May  1,  1997).  These  new 
and  amended  rules  were  submitted  to 
EPA  as  SIP  revisions  by  the  California 
Air  Resources  Board  (CARB)  on  August 
1, 1997,  with  the  exception  of  SCAQMD 
Rule  403.1,  which  was  submitted  on 
November  18.  1993. 

EPA  is  also  approving  into  the 
Cahfomia  SIP  the  following  local 
ordinances  for  the  control  of  fugitive 
dust  in  the  Coachella  Valley  Plaiming 
Area:  City  of  Cathedral  City  Ordinance 
No.  377  (2/18/93).  City  of  Coachella 
Ordinance  No.  715  (10/6/93).  Qty  of 
Desert  Hot  Springs  Ordinance  No.  93-2 
(5/18/93).  City  of  hidian  Wells 
Ordinance  No.  313  (2/4/93),  City  of 
Indio  Ordinance  No.  1138  (3/17/93). 
City  of  La  Quinta  Ordinance  No.  219 
(12/15/92).  City  of  Pahn  Desert 
Ordinance  No.  701  (1/14/93).  City  of 
Palm  Springs  Ordinance  No.  1439  (4/21/ 
93).  City  of  Rancho  Mirage  Ordinance 
No.  575  (8/5/93).  and  County  of 
Riverside  Ordinance  No.  742  (1/4/94). 
These  ordinances  were  submitted  as  SIP 
revisions  on  February  16.  1995. 

This  approval  was  proposed  on 
August  11.  1998  (63  FR  42786-42792). 
The  reader  is  referred  to  that  notice  for 
additional  detail  on  the  affected  eu-eas 
and  the  SIP  submittals,  as  well  as  a 
summary  of  relevant  CAA  requirements 
and  EPA  interpretations  of  those 
requirements.  EPA  received  no 
comments  on  the  proposal. 

B.  Specific  Approval  Provisions  Relating 
to  SCAQMD  Rule  403— Fugitive  Dust, 
and  SCAQMD  Rule  403.1— Wind 
Entrainment  of  Fugitive  Dust 

As  discussed  in  the  notice  of 
proposed  rulemaking,  EPA  is  not 
approving  into  the  SIP  section  (i)  of 
Rule  403,  which  establishes  fees  which 
are  enforced  locally  only,  and  which  are 
not  integral  to  the  rule  requirements. 

As  requested  by  CARB  and  SCAQMD. 
EPA  is  approving  the  following  sections 
of  the  "Rule  403  Implementation 
Handbook,"  which  was  included  as  part 
of  the  SIP  revision  and  which  is 
incorporated  by  reference: 

(1)  "Soil  Moisture  Testing 
Methods"— ASTM  Standard  Test 
Method  D  2216  for  Laboratory 
Determination  of  Water  (Moisture) 
Content  of  Soil.  Rock,  and  Soil- 
Aggregate  Mixtures,  and  ASTM 
Standard  Test  Method  1557  for 
Laboratory  Compaction  Characteristics 
of  Soil  Using  Modified  Effort  (56.000  ft- 
Ib/f  (2,700  kN-m/m3)); 

(2)  "Storage  Piles" — Surface- Area 
Calculations  and  ASTM  Standard 


Method  C-136  for  Sieve  Analysis  of 
Fine  and  Coarse  Aggregates; 

(3)  "Best  AvailaWe  Control 
Measures"; 

(4)  "Reasonably  Available  Control 
Measures"; 

(5)  "Guidance  for  Large  Operations." 
EPA's  proposed  approval  notes  that 

Rule  403  strengthens  the  SIP  but  also 
contains  a  deficiency,  in  allowing  the 
SCAQMD  Executive  Officer  and  CARB 
the  discretion  to  approve  equivalent  test 
methods  for  determining  soil  moisture 
content  and  soil  compaction 
characteristics  (Rule  403,  Table  2, 
paragraphs  (la)  and  (lb)).  This 
discretion  could  result  in  enforceabihty 
problems  and  is  therefore  not  consistent 
with  CAA  section  172(c)(6).  Because  of 
this  deficiency,  EPA  caimot  grant  full 
approval  of  Rule  403  under  section 
110(k)(3)  and  part  D.  Also,  because  the 
rule  is  not  composed  of  separable  parts 
that  meet  all  the  applicable  CAA 
requirements,  EPA  carmot  grant  partial 
approval  of  Rule  403  under  section 
110(k)(3).  However.  EPA  may  grant  a 
limited  approval  of  Rule  403  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quahty  by  strengthening  the  SIP. 

At  the  same  time.  EPA  is  also 
finalizing  a  limited  disapproval  of  Rule 
403  because  it  contains  the  "director's 
discretion"  deficiency.  The  potential 
sanctions  that  might  result  from  this 
disapproval  are  set  forth  in  section  II. 
However,  as  discussed  below  in  section 
I.e..  EPA  expects  that  future  revisions  to 
Rule  403  will  resolve  this  issue  by 
requiring  that  equivalent  test  methods 
receive  EPA  approval. 

It  should  be  noted  that  Rule  403  has 
been  adopted  by  SCAQMD  and  is 
currently  in  effect.  EPA's  final  limited 
approval/limited  disapproval  action 
will  not  prevent  SCAQMD  or  EPA  from 
enforcing  the  mle. 

As  requested  by  CARB  and  SCAQMD. 
EPA  is  approving  with  Rule  403.1  the 
following  sections  of  the  "Rule  403.1 
Implementation  Handbook."  which  was 
inchided  as  part  of  the  SIP  revision  and 
which  is  incorporated  by  reference: 

(1)  "Wind  Monitoring" — performance 
standards  for  wind  monitoring 
equipment;  and 

(2)  "Storage  Piles" — Surface- Area 
Calculations  and  ASTM  Standard 
Method  C-136  for  Sieve  Analysis  of 
Fine  and  Coarse  Aggregates. 

* 

C.  Pending  SCAQMD  Amendments  to 
Rules  403  and  1186 

SCAQMD  has  recently  issued  for 
public  review  proposed  revisions  to 
Rules  403  and  1186.  The  proposed 
revisions  to  Rule  403  include  a 
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correction  to  the  "director's  discretion" 
provision  (e.g.,  in  Table  2.  paragraphs 
(la)  and  (lb)),  to  add  a  requirement  for 
EPA  approval  of  alternative  test 
methods.  If  these  corrections  are 
adopted  and  submitted  as  a  SIP 
revision,  EPA  intends  to  propose 
approval  of  the  amended  provision 
fully,  thus  superseding  the  limited 
disapproval. 

SCAQMD  has  also  proposed  changes 
to  Rule  403  to  minimize  the  impact  of 
the  agricultural  provisions  in  Rule  403 
while  continuing  to  meet  the  rule's  air 
quality  objectives,  hi  order  to  allow  time 
to  implement  an  outreach  program,  the 
District  also  proposes  to  delay  by  6 
months  the  compliance  date  for 
agricultural  operations.  If  adopted  and 
submitted  as  a  SIP  revision  and 
supported  by  SCAQMD  showings  that 
the  changes  will  not  interfere  with 
attainment,  progress,  or  any  other 
applicable  CAA  requirements,  EPA 
intends  to  propose  approval  of  these 
amendments. 

Because  of  the  need  for  more  time  to 
complete  specific  technical  street 
sweeper  certification  protocols, 
SCAQMD  has  proposed  to  amend  Rule 
1186  to  delay  by  1  year  the  effective 
date  for  procurement  of  PMio-efficient 
sweepers.  As  in  the  case  of  the  proposed 
revisions  to  Rule  403,  EPA  intends  to 
propose  to  approve  the  revision  to  Rule 
1186  if  adopted  and  submitted  as  a  SIP 
revision  and  supported  by  SCAQMD 
showang  that  the  revisions  will  not 
interfere  with  attainment,  progress,  or 
any  other  applicable  CAA  requirements. 

n.  Final  EPA  Action 

Except  for  the  director's  discretion 
provisions  of  SCAQMD  Rule  403, 
discussed  above,  the  submitted  rules 
and  ordinances  clarify  and  strengthen 
the  existing  SIP.  EPA  takes  final  action 
to  approve  the  rules  and  ordinances 
under  section  110{k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D. 

As  mentioned  in  section  I.B..  EPA 
proposes  a  limited  approval  of 
SCAQMD  Rule  403  under  CAA  sections 
110(k)(3)  and  301(a).  and  a  limited 
disapproval  of  Rule  403.  because  the 
rule  contains  enforceability  deficiencies 
inconsistent  with  CAA  section  172(c)(6). 
Under  CAA  section  179(a)(2),  if  EPA 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated  as 
nonattainment,  based  on  the 
submission's  failure  to  meet  CAA 
requirements.  EPA  must  apply  one  of 
the  sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 


funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA 's  final 
limited  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

ni.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  Regulatory  Planning  and 
Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local,  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
apphes  to  any  rule  that:  (1)  is 
determined  to  be  "economically 


significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  ahematives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  goverrmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
5f  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
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small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  and 
disapprovals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  and  disapprove 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  and  disapproval 
does  not  create  any  new  requirements, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advisii^  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
and  disapproval  action  promulgated 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  8,  1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
references.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  California  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Dated:  November  13,  1998. 
Laura  Yoshii, 
Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(H); 
(c)(248)(i)(A)(3);  (c)(248)(i)(B)(2);  and 
{c)(257)  to  read  as  follows: 

§  52.220    Identiflpation  of  plan. 

***** 

(c)  *   *   * 
(194) *   *   * 
(i)*   *   * 


(H)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  403.1,  adopted  on  January  15, 
1993. 

***** 

(248) *   *   • 

(A)^   *   * 

[3)  Rules  52,  53.  54,  amended  on 
January  27,  1997. 
(B)*   *   * 

(2)  jlule  403,  amended  on  February 
14,  1997.  and  Rule  1186,  adopted  on 
February  14,  1997. 
***** 

(257)  Plan  revisions  for  the  Coachella 
Valley  Planning  Area  were  submitted  on 
February  16,  1995,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Fugitive  dust  control  ordinances 
for:  City  of  Cathedral  City  Ordinance 
No.  377,  adopted  on  February  18, 1993; 
City  of  Coachella  Ordinance  No.  715, 
adopted  on  October  6,  1993;  City  of 
Desert  Hot  Springs  Ordinance  No.  93-2, 
adopted  on  May  18,  1993;  City  of  Indian 
Wells  Ordinance  No.  313,  adopted  on 
February  4,  1993;  City  of  Indio 
Ordinance  No.  1138,  adopted  on  March 
17,  1993;  City  of  La  Quinta  Ordinance 
No.  219,  adopted  on  December  15,  1992; 
City  of  Palm  Desert  Ordinance  No.  701. 
adopted  on  January  14,  1993;  City  of 
Palm  Springs  Ordinance  No.  1439, 
adopted  on  April  21,  1993;  City  of 
Rancfio  Mirage  Ordinance  No.  575. 
adopted  on  August  5.  1993;  and  County 
of  Riverside  Ordinance  No.  742, 
adopted  on  January  4,  1994. 
***** 

[PR  Doc.  9ft-32563  Filed  12-8-98;  8:45  am] 

BILLING  CODE  65<0  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6197-8] 

RIN2060-AC19 

* 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  ttie  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Ottter  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Rule  Clarifications;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTIQH:  Final  rule:  Correction. 

SUMMARY:  On  January  17,  1997,  the  EPA 
eunended  certain  portions  of  the 
"National  Emission  Standards  for 
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Hazardous  Air  Pollutants  for  Soiure 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufactiuing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks."  This  rule  is  commonly  known 
as  the  Hazardous  Organic  NESHAP  or 
the  HON.  Among  the  changes  made  to 
the  rule  in  that  action,  the  EPA  added 
a  definition  for  "enhanced  biological 
treatment  systems  or  enhanced 
biological  treatment  processes"  to  the 
rule  and  made  clarifying  revisions  to 
appendix  C  of  part  63.  On  August  22, 
1997,  the  EPA  proposed  corrections  to 
this  definition  in  order  to  clarify  its 
meaning  and  proposed  revisions  to 
appendix  C  of  part  63  to  reflect  the 
clarification  of  the  definition  for 
"enhanced  biological  treatment  systems 
or  enhanced  biological  treatment 
processes."  The  August  22, 1997 
document  also  proposed  to  revise  the 
compliance  demonstration  procedures 
for  biological  treatment  units  to  remove 
restrictions  on  the  use  of  the  batch  test 
procedure.  Today's  action  takes  final 
action  on  those  proposed  amendments. 

These  amendments  to  the  rule  will 
not  change  the  basic  control 
requirements  of  the  rule  or  the  level  of 
health  protection  it  provides.  The  rule 
requires  new  and  existing  major  sources 
to  control  emissions  of  hazardous  air 
pollutants  to  the  level  reflecting 
application  of  the  maximum  achievable 
control  technology. 
EFFECTIVE  DATE:  December  9,  1998. 
ADDRESSES:  Docket.  Docket  No.  A-90- 
23,  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall.  Room  M-1500,  first 
floor,  401  M  Street,  SW,  Washington. 
DC  20460,  or  by  calling  (202)  260-7548 
or  260-7549.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions,  contact  Dr.  Janet  S. 
Meyer.  Coatings  and  Consumer  Products 
Group, at (919)  541-5254 
(meyer.jan@epamail.epa.gov).  For 
technical  questions  on  appendix  C  and 
wastewater  provisions,  contact  Elaine 
Manning,  Waste  and  Chemical 
Processes  Group,  telephone  number 
(919) 541-5499 

(manning.elaine@epamail.epa.gov).  The 
mailing  address  for  the  contacts  is 
Emission  Standards  Division  (MD-13), 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 


SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities  and  Background 
Information: 

A.  Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 


Industry  .. 


Examples  of  regulated  entities 


Synthetic  organic  chemical  manu- 
facturing industry  (SOCMI) 
urwts,  e.g..  producers  cJT  ben- 
z&ye,  toluene,  or  any  ottier 
chemical  listed  in  \abte  1  of  40 
CFR  part  63,  subpart  F. 


This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action.  This 
action  is  expected  to  be  of  interest  to 
owners  and  operators  subject  to  this  rule 
who  plan  to  use  biological  treatment  to 
comply  with  control  requirements  for 
wastewater  streams.  Entities  potentially 
regulated  by  the  HON  are  those  which 
produce  as  primary  intended  products 
any  of  the  chemicals  listed  in  table  1  of 
40  CFR  part  63,  subpart  F  and  are 
located  at  facilities  that  are  major 
sources  as  defined  in  section  112  of  the 
Clean  Air  Act  (the  Act).  Potentially 
regulated  entities  generally  are 
companies  that  manufacture  industrial 
organic  chemicals  and  cyclic  organic 
crude  and  intermediates.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  40  CFR 
63.100  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  Background  on  the  Rule 

On  April  22,  1994  (59  FR  19402),  and 
June  6,  1994  (59  FR  29196),  the  EPA 
published  in  the  Federal  Register  the 
NESHAP  for  the  SOCMI.  and  for  several 
other  processes  subject  to  the  equipment 
leaks  portion  of  the  rule.  These 
regulations  were  promulgated  as 
subparts  F.  G,  H.  and  I  in  40  CFR  part 
63,  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP,  or  the 
HON.  Since  the  April  22, 1994  Federal 
Register  publication,  there  have  been 
several  amendments  to  clarify  various 
aspects  of  the  nde.  Readers  should  see 
the  following  Federal  Register 
documents  for  more  information: 
September  20,  1994  (59  FR  48175); 
October  24.  1994  (59  FR  53359);  October 
28,  1994  (59  FR  54131);  January  27 
1995  (60  FR  5321);  April  10,  1995  (60 
FR  18020);  April  10,  1995  (60  FR 


18026);  December  12, 1995  (60  FR 
63624);  February  29.  1996  (61  FR  7716); 
June  20. 1996  (61  FR  31435);  August  26. 
1996  (61  FR  43698);  December  5.  1996 
(61  FR  64571);  January  17,  1997  (62  FR 
2721);  and  August  22, 1997  (62  FR 
44608). 

In  June  1994,  the  Chemical 
Manufacturers  Association  (CMA)  and 
Dow  Chemical  Company  (Dow)  filed 
petitions  for  review  of  the  promulgated 
rule  in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  Chemical 
Manufacturers  Association  v.  EPA,  94- 
1463  and  94-1464  (D.C.  Cir.)  and  Dow 
Chemical  Company  v.  EPA,  94-1465 
(D.C.  Cir).  The  petitioners  raised  over  75 
technical  issues  on  the  rule's  structure 
and  applicability.  Issues  were  raised 
regarding  details  of  the  technical 
requirements,  drafting  clarity,  and 
structural  errors  in  the  drafting  of 
certain  sections  of  the  rule.  On  August 
26.  1996.  the  EPA  proposed  clarifying 
and  correcting  amendments  to  subparts 
F,  G.  H,  and  I  of  part  63  to  address  the 
issues  raised  by  CMA  and  Dow  on  the 
April  1994  rule.  On  December  5. 1996 
and  January  17,  1997,  the  EPA  took  final 
action  on  the  amendments  proposed  on 
August  26,  1996.  Subsequently,  the  EPA 
determined  that  some  revisions  to  the 
definition  of  "enhanced  biological 
treatment  systems  or  enhanced 
biological  treatment  processes"  and  to 
appendix  C  of  part  63  might  be 
appropriate.  These  revisions  were 
proposed  on  August  22,  1997  at  62  FR 
44608. 

C.  Public  Comment  on  the  August  22. 
1997  Proposal 

Three  comment  letters  were  received 
on  the  August  22.  1997  Federal  Register 
dociunent  that  proposed  changes  to  the 
rule.  All  comment  letters  received  were 
from  industry  representatives  and  trade 
associations.  While  the  commenters 
were  supportive  of  the  proposed  rule 
amendments,  they  also  expressed 
concerns  with  the  clarity  of  the 
examples  used  in  the  preamble  to 
describe  systems  that  do  and  systems 
that  do  not  meet  the  intent  of  the 
definition.  The  EPA  has  considered 
these  suggestions  and.  where   " 
appropriate,  has  provided  clarification 
of  these  examples  in  this  docimient.  The 
EPA  has  also  developed  a  technical 
support  document  to  provide  additional 
information  for  use  in  evaluating 
whether  a  biological  treatment  unit 
meets  the  definition  of  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process."  This 
document  may  be  obtained  from  the  Air 
and  Radiation  Docket  and  Information 
Center.  It  may  also  be  obtained  over  the 
Internet  at  "http://www.epa.gov/ttn/ 
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oarpg/ramain.html."  The  Technology 
TYansfer  Network  (TTN)  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control, 
including  copies  of  rules  and  supporting 
documents.  If  more  information  on  TTN 
is  needed,  contact  the  systems  operator 
at  (919)  541-5384. 

D.  Judicial  Review 

i  Under  Section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  action  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  final  rule.  Under  Section  307(b)(2) 
of  the  Act,  the  requirements  that  are 
subject  to  today's  publication  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

II.  Clarification  of  Definition  of 
Enhanced  Biological  Treatment  System 
or  Enhanced  Biological  Treatment 
Process 

The  August  26, 1996  proposed 
changes  to  the  wastewater  treatment 
provisions  of  the  HON  included 
provisions  that  provided  easier 
compliance  demonstration  options  for 
well-mixed  activated  sludge  systems 
that  are  used  to  control  readily 
biodegraded  compounds.  In  that 
proposed  change  to  the  April  1994  final 
rule,  the  compounds  listed  in  table  9  of 
subpart  G  were  divided  into  three  lists; 
these  lists  were  presented  in  table  36  of 
subpart  G.  In  the  proposal,  a 
performance  evaluation  would  not  have 
been  required  for  an  activated  sludge 
system  if  it  met  the  definition  of 
"enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process"  and  if  the  unit  was  controlling 
wastewater  streams  that  contained  only 
list  1  compounds.  The  August  1996 
proposed  revisions  to  the  rule  also 
required  a  performance  demonstration 
for  activated  sludge  systems  used  to 
treat  a  combination  of  list  1  and  list  2 
and/or  Ust  3  compounds. 

The  August  1996  proposal  defined  an 
enhanced  biological  treatment  system  as 

an  aerated  treatment  unit(s)  that  contains 
biomass  suspended  in  water  followed  by  a 
clarifier  that  removes  biomass  from  the 
treated  water  and  recycles  recovered  biomass 
to  the  aeration  unit.  The  mixed  liquor 
volatile  suspended  solids  (biomass)  is  greater' 
than  1  kilogram  per  cubic  meter  throughout 
each  aeration  unit.  The  biomass  is  suspended 
and  aerated  in  the  water  of  the  aeration 
unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation. 

This  definition  of  "enhanced  biological 
treatment  system  or  enhanced  biological 
treatment  process"  was  intended  to 


reflect  the  basis  for  the  simplified 
compliance  approach  for  some  systems. 
The  three  lists  of  compounds  in  table  36 
of  subpart  G  were  developed  by 
modeling  performance  of  an  activated 
sludge  system  that  was  a  thoroughly 
mixed  biological  treatment  unit.  (A 
thoroughly  mixed  or  completely  mixed 
system  is  a  biological  treatment  imit 
where  biomass  and  wastewater  entering 
the  tank  are  dispersed  quickly 
throughout  the  tank  such  that  the 
system  achieves  or  approaches  uniform 
characteristics  throughout  the  tank 
(Docket  number  A-90-23,  item  VTI-B- 
8).)  After  the  August  1996  proposal,  the 
EPA  learned  that  some  were  interpreting 
the  proposed  definition  of  "enhanced 
biological  treatment  system  or  biological 
treatment  process"  to  apply  more 
broadly  than  intended.  In  the  January 
17, 1997  final  rule,  the  phrase 
"homogeneously  distributed"  was 
added  to  the  second  sentence  of  the 
definition  to  clarify  the  EPA's  intent  to 
define  a  well-mixed  biological  treatment 
unit.  The  EPA  thought  that  this  revision 
would  better  reflect  the  modeling  and 
clarify  the  EPA's  intent  to  limit  the 
types  of  biological  treatment  units  that 
could  use  the  simplified  compUance 
option  to  systems  that  were  completely 
back  mixed.  The  EPA  also  believed  that 
this  change  did  not  alter  the  meaning  of 
the  term. 

Following  pubhcation  of  the  January 
17,  1997  final  rule,  the  EPA  learned  that 
industry  representatives  were  concerned 
that  the  revised  definition  could  be  read 
to  require  absolute  uniformity  in  the 
biomass  concentration.  These  industry 
representatives  pointed  out  that  they 
believed  that  such  a  reading  of  the 
definition  could  preclude  any  system 
fix)m  using  the  simplified  compliance 
approach  and  the  performance 
evaluation  exemption.  It  was  not  the 
EPA's  intent  that  the  phrase 
"homogeneously  distributed"  be 
interpreted  this  narrowly.  Therefore,  on 
August  22,  1997  the  EPA  proposed 
clarifying  changes  to  the  definition  of 
"enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process"  and  proposed  parallel 
conforming  changes  to  appendix  C  to 
part  63. 

Today's  action  promulgates  without 
any  changes,  the  definition,  proposed  in 
the  August  22,  1997  document,  of 
"enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process."  That  definition  reads  as 
follows: 

Enhanced  biological  treatment  system  or 
enhanced  biological  treatment  process  means 
an  aerated,  thoroughly  mixed  treatment 
unit(s)  that  contains  biomass  suspended  in 
water  followed  by  a  clarifier  that  removes 


biomass  from  the  treated  water  and  recycles 
recovered  biomass  to  the  aeration  unit.  The 
mixed  liquor  volatile  suspended  solids 
(biomass)  is  greater  than  1  kilogram  per  cubic 
meter  throughout  each  aeration  unit.  The 
biomass  is  suspended  and  aerated  in  the 
water  of  the  aeration  unit(s)  by  either 
submerged  air  flow  or  mechanical  agitation. 
A  thoroughly  mixed  treatment  unit  is  a  unit 
that  is  designed  and  operated  to  approach  or 
achieve  uniform  biomass  distribution  and 
organic  compound  concentration  throughout 
the  aeration  unit  by  quickly  disp>ersing  the 
recycled  biomass  and  the  wastewater 
entering  the  unit. 

The  description  of  a  "thoroughly 
mixed  treatment  unit"  in  the  definition 
is  intended  to  convey  the  concept  of  an 
activated  sludge  system  that  is  designed 
and  operated  to  approach  or  achieve  the 
characteristics  of  a  completely  back 
mixed  system.  Because  the  EPA  does 
not  intend  the  definition  to  allow  only 
systems  with  perfect  uniformity  in 
characteristics,  a  "thoroughly  mixed 
treatment  unit"  is  described  as  a  unit 
that  is  "designed  and  operated  to 
approach  or  achieve  uniform  biomass 
distribution  and  organic  compoiuid 
concentration."  This  description  is 
intended  to  recognize  that  well- 
designed  complete  mix  systems  may 
still  have  small  insignificant  stagnant 
zones  or  other  minor  deviations  £rom 
complete  mixing.  This  was  the  intended 
meaning  of  the  definition  promulgated 
on  January  17,  1997  and  is  also  the 
intended  meaning  of  the  definition 
promulgated  in  today's  action. 

The  EPA  received  three  comment 
letters  in  response  to  the  August  22, 
1997  Federal  Register  proposal.  While 
all  of  the  commenters  agreed  with  the 
proposed  definition  of  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process,"  they 
expressed  a  concern  that  the  examples 
in  the  preamble  did  not  fully  reflect  the 
intent  of  the  definition.  The  objections 
to  the  first  example  in  the  August  22, 
1997  preamble  were  that  the  discussion 
referred  to  the  units  as  having 
"uniform"  characteristics  instead  of 
"approaching  or  achieving  uniform 
characteristics"  as  described  in  the 
proposed  definition.  In  the  example,  the 
system  that  was  described  as  meeting 
the  enhanced  biological  treatment 
sy^em  definition  was  characterized  as  a 
well-designed,  well-operated,  and  well- 
maintained  activated  sludge  system  that 
has  uniform  characteristics  in  the 
aeration  unit.  The  EPA  agrees  with  the 
commenters  that  this  example  only 
illustrates  a  hypothetical  ideal  system 
and  it  would  have  been  more  useful  to 
hatfe  described  the  unit  as  one  that 
"approaches  uniformity  throughout  the 
aeration  unit"  instead  of  as  one  that  is 
"vuiiform."  The  EPA  recognizes  that  it  is 
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unrealistic  to  believe  that  aeration  units 
will  have  completely  uniform 
characteristics  and  also  recognizes  even 
well-designed  complete  mix  systems 
may  still  have  small  insignificant 
stagnant  zones  or  other  minor 
deviations  from  complete  mixing.  Other 
relevant  aspects  of  this  first  example  are 
that  the  biological  treatment  unit  of  this 
enhanced  biological  treatment  system 
would  be  thoroughly  mixed  throughout 
the  unit  and  biomass  and  wastewater 
entering  the  unit  would  be  quickly 
dispersed  throughout  the  unit.  The 
design  of  the  unit  would  be  such  that 
thorough  mixing  and  quick  dispersion 
of  the  biomass  and  wastewater  entering 
the  unit  would  occiu-.  The  design  and 
operation  of  the  biological  treatment 
unit  would  also  take  into  account 
mixing,  quick  dispersion  of  the  biomass 
and  wastewater  entering  the  unit,  and 
the  location  of  the  wastewater  inlet  with 
regards  to  intake  suction  of  siuface 
aerators  and  the  opportunity  for 
volatilization  prior  to  biodegradation. 

In  the  second  example  in  the  proposal 
preamble,  the  EPA's  intent  was  to  make 
a  general  statement  concerning  the 
relationship  between  system  size  and 
location  of  the  inlet  and  the  number  of 
inlets.  The  following  adjustment  to  the 
example  clarifies  the  intent.  In  smaller 
size  units  that  approach  a  complete  back 
mixed  system,  thorough  mixing  and 
quick  dispersion  may  be  achieved  with 
a  roimd  or  square  tank  and  only  one 
influent.  For  larger  scale  systems  that 
have  more  difficulty  reaching  the 
complete  back  mixed  conditions, 
thorough  mixing  and  qmck  dispersion 
could  be  achieved  by  having  multiple 
influents  of  biomass  and  wastewater.  In 
either  case,  the  biological  treatment  unit 
would  approach  or  achieve  uniform 
distribution  of  organic  concentration 
and  mixed  liquor  volatile  suspended 
solids  (MLVSS)  throughout  the  vessel 
where  the  biological  reactions  occur. 

A  plug-flow  system  is  an  example  of 
a  biological  treatment  system  that  does 
not  meet  the  enhanced  biological 
treatment  system  definition.  Plug-flow 
systems  typically  occur  in  long  tanks 
with  a  high  length-to-vkridth  ratio  in 
which  longitudinal  dispersion  is 
minimal  or  absent  (Docket  number  A- 
90-23,  item  Vn-B-8).  Plug-flow  systems 
are  not  considered  acceptable  units  for 
the  performance  test  exemption  because 
they  tend  to  have  higher  air  emissions 
at  the  &t)nt  of  the  system  where  the 
concentration  is  higher.  The  modeling 
used  to  develop  the  simplified 
compliance  approach  for  systems 
meeting  the  definition  for  an  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process"  did  not 
address  plug-flow  systems.  The  EPA  did 


not  evaluate  the  performance  of  plug- 
flow  systems  in  the  development  of  the 
three  lists  for  the  simplified  compliance 
approach  due  to  the  complexity  of  plug- 
flow  systems.  The  wide  range  in 
characteristics  of  plug-flow  systems  led 
the  EPA  to  conclude  that  these  systems 
had  to  be  modeled  using  site-specific 
characteristics.  Consequently,  these 
systems  are  required  to  demonstrate 
compliance  through  use  of  the 
procedures  in  appendix  C.  The 
exclusion  of  plug-flow  biological 
treatment  systems  from  the  simpUfied 
compliance  oemonstration  should  not 
be  interpreted  as  implying  that  a  well 
designed  and  operated  plug-flow 
biological  treatment  system  would  not 
achieve  the  required  removal  of  a 
compound  and,  thus,  not  represent  an 
acceptable  means  of  compliance.  If 
correctly  evaluated  through  the 
applicable  procedures  in  appendix  C  to 
part  63,  they  can  be  acceptable. 

Examples  of  additional  biological 
systems  that  would  not  meet  the 
enhanced  biological  treatment  system 
definition  would  be  units  that  are  not 
thoroughly  mixed  throughout  the 
aeration  unit  and  that  have  large 
concentration  gradients  between  the 
inlet  and  the  outlet  of  the  aeration  unit. 
Such  biological  units  do  not  quickly 
disperse  the  biomass  and  wastewater 
entering  the  unit  throughout  the  unit 
and  tend  to  concentrate  the  volatile 
organics  in  a  zone  with  relatively  high 
air  stripping  rates. 

Two  commenters  also  objected  to  an 
example  in  which  closeness  of  influent 
to  the  aerators  was  cited  as  a  factor  that 
would  prevent  a  system  from  meeting 
the  definition  of  enhanced  biological 
treatment  system.  The  commenters 
understood  the  example  to  be 
introducing  the  use  of  a  criterion  of  the 
distance  between  the  influent  and  an 
aerator  as  a  de  facto  measure  of  poor 
mixing.  The  commenters  pointed  out 
that  if  the  system  achieves  quick 
dispersion  of  the  biomass  and 
wastewater  entering  the  unit,  the  spatial 
distance  between  any  aerators  or  other 
mixing  equipment  and  the  influent  is 
inconsequential.  Oae  of  the  commenters 
noted  that  simple  spatial  distance  is  not 
the  important  issue,  rather  the  issue  is 
whether  the  influent,  recycle  biomass, 
and  basin  contents  are  mixed  such  that 
the  material  which  is  aerated  is  a 
mixture  of  these  materials  rather  than 
the  raw  influent.  One  of  the  two 
commenters  requested  that  the  EPA 
delete  this  example  and  address  this 
issue  through  guidance.  Both 
commenters  also  requested  that  the  EPA 
state  that  the  examples  in  the  preamble 
are  not  intended  to  provide  guidance 
regarding  determinations  of  whether  a 


system  meets  the  definition  of  an 
"enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process." 

As  a  result  of  these  comments,  the 
EPA  reahzed  that  the  example  lacked 
sufficient  specificity  to  explain  the  basis 
for  the  EPA's  concern.  The  EPA  is 
therefore  correcting  this  example  to 
read: 

Other  examples  of  units  that  would  not 
meet  the  definition  include  a  unit  where  the 
influent  is  introduced  close  to  the  intake 
suction  of  a  surface  aerator,  increasing  the 
opportunity  for  volatilization  prior  to 
biodegradation,  and  a  unit  where  the  influent 
is  introduced  close  to  a  discharge  point  such 
that  channeling  occurs. 

Introduction  of  the  influent  close  to 
the  intake  suction  of  a  surface  aerator  is 
of  concern  because  the  more 
concentrated  influent  stream  may  be 
picked  up  and  sprayed  through  the  air 
thereby  increasing  losses  due  to 
volatilization.  It  is  recommended  that 
the  influent  be  introduced  in  the  return 
stream  of  the  aerator  to  ensure  mixing 
of  the  influent  and  destruction  by  the 
biomass  before  the  material  is  sprayed 
through  the  air  by  the  surface  aerators. 

The  EPA  agrees  with  the  commenters" 
suggestion  that  the  EPA  should  provide 
detailed  technical  guidance  for 
determining  whether  a  biological 
treatment  unit  meets  the  definition  of 
"enhanced."  This  is  important  because 
the  discussion  in  this  document  is 
limited  to  key  factors  and  it  is  necessary 
to  consider  all  factors  that  can  influence 
mixing  time  and  rate  of  volatilization 
before  concluding  that  a  system  meets 
the  criteria  in  the  definition  for 
enhanced  biological  treatment  system. 
The  EPA  has  developed  additional 
information  to  assist  in  the 
determination  of  whether  a  biological 
treatment  unit  meets  the  enhanced 
biological  treatment  system  definition. 
The  additional  information  is  available 
from  the  Air  and  Radiation  Docket  and 
Information  Center  and  is  also  available 
through  the  Internet  on  the  TTN  website 
at  "http://Mrwrw.epa.gov/ttn."  The  EPA 
is  presently  working  on  additional 
information  to  assist  in  compliance 
demonstrations  for  biological  treatment 
units  that  are  not  thoroughly  mixed 
treatment  units  and,  hence,  do  not  meet 
the  definition  of  enhanced  biological 
treatment  system.  When  this 
information  is  available,  it  will  be 
available  from  the  Air  and  Radiation 
Docket  and  Information  Center  and  from 
the  TTN. 
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All  comm 
proposed  aii 
part  63  to  re 
of  the  defini 
biological  tr 
biological  tr 
action  issue 
without  cha 

V.  Administ 

A.  Docket 

The  dock) 
complete  fil 
considered  I 
developmer 
docket  is  a  ( 
material  is  8 
rulemaiking 
system  is  in 
the  public  a 
readily  iden 
so  that  they 
in  the  rulen 
the  propose^ 
standards  ai 
contents  of  1 


Federal  Register /Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Rules  and  Regulations       67791 


:  would  not 
init  where  the 
the  intake 
creasing  the 
Drior  to 

Bre  the  influent 
rge  point  such 


in.  Revisions  to  Requirements  for 
Determining  Site-Specific  Fraction 
Biodegraded 

All  comments  were  supportive  of  the 
proposed  amendments  to  revise  the 
requirements  in  subpart  G  for 
determining  site-specific  fraction 
biodegraded  (Fbk>)-  Today's  action  issues 
the  proposed  revisions  without  change. 
Specifically,  the  EPA  is  revising 
§  63.145(h)(2)  to  allow  use  of  the  batch 
test  procedure  in  appendix  C  for  any 
type  of  biological  treatment  system. 
Today's  action  also  revises  table  36  by 
combining  the  list  2  and  list  3 
compounds  into  a  new  list  2  in  table  36. 
These  changes  are  being  made  to 
§  63.145(h)  to  provide  more  flexibility 
and  to  simplify  this  section  of  the  rule. 

rV.  Revisions  to  Appendix  C  To  Fart  63 

All  comments  were  supportive  of  the 
proposed  amendments  to  appendix  C  to 
part  63  to  reflect  the  proposed  revision 
of  the  definition  for  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process."  Today's 
action  issues  those  proposed  revisions 
without  change. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  docvunents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  docvunents,  will  serve  as  the 
record  for  judicial  review.  (See  the  Act 
section  307(d)(7)(A).) 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  and  has  assigned  OMB 
control  nimiber  2060-0282.  An 
Information  Collection  Request  (ICR) 
document  was  prepared  by  the  EPA 
(ICR  No.  1414.03)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Enviromnental  Protection  Agency 
(2137);  401  M  St.,  SW;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 


These  revisions  to  the  rule  do  not 
change  the  information  collection 
requirements  of  the  rule,  and  the 
ciurently  approved  OMB  ICRs  are  still 
in  force  for  the  amended  rule.  The 
changes  consist  of  revised  definitions, 
alternative  test  procedures,  and 
clarifications  of  requirements.  The 
changes  are  not  additional  requirements 
and  do  not  increase  the  information 
collection  burden.  Consequently,  the 
ICR  has  not  been  revised  for  these 
amendments  to  the  rule. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
hsted  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

C.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  ^encv; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  EPA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  The  amendments 
issued  today  clarify  the  rule  and  remove 
restrictions  on  use  of  an  alternative  test 
procedure.  These  amendments  do  not 
add  any  new  control  requirements. 
Therefore,  this  regulatory  action  is 
considered  "not  significant"  and  OMB 
review  is  not  required. 

D.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RTA) 
of  1980  (5  U.S.C.  601,  et  seq.),  as 
amended  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996,  requires  the  EPA  to 
give  special  consideration  to  the  effect 
of  Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  The 
EPA  is  required  to  prepare  a  regulatory 
flexibiUty  analysis  and  coordinate  with 
small  entity  stakeholders  if  the  Agency 
determines  that  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  has  determined  that  it  is  not 
nec;essary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  amendment  to  the  rule.  The 
EPA  has  also  determined  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  government 
jiuisdictions.  See  the  April  22, 1994 
Federal  Register  (59  FR  19449)  for  the 
basis  for  this  determination.  The 
changes  to  the  rule  merely  clarify 
existing  requirements  and  therefore,  do 
not  create  any  additional  burden  for  any 
of  the  regulated  entities. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  §801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  rep>ort,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
§  804(2).  This  rule  will  be  effective 
December  9,  1998. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205.  the 
EPA  must  select  the  feast  costly,  most 
cost -effective,  or  least  burdensome 
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alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector  in  any  one  year. 
Therefore,  the  requirements  of  sections 

202  and  205  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action.  The  EPA 
has  likewise  determined  that  the  action 
promulgated  today  does  not  include  any 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  section 

203  of  the  Unfunded  Mandates  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA).  Pub.  L.  No. 
104-113.  §  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB.  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  regulatory  action  amends  a 
definition  and  makes  clarifying 
revisions  to  appendix  C  of  part  63  to 
reflect  the  cleuification  of  the  definition. 
Thus,  this  action  does  not  involve  any 
technical  standards  that  would  require 
the  EPA  to  consider  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  NTTAA. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 


Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fi^om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

/.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997).  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  considered  not 
"economically  significant"  as  defined 
under  Executive  Order  12866  and. 
therefore,  is  not  subject  to  Executive 
Order  13045. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govenmients,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  nile  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The 
amendments  issued  today  clarify  the 
rule  and  remove  restrictions  on  use  of 
an  alternative  test  procedure  and  do  not 
add  any  new  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Enviroiunental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  30,  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I.  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.111  is  amended  by 
revising  the  definition  of  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process"  to  read  as 
follows: 

§63.111     Definitions. 

***** 

Enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process  means  an  aerated,  thoroughly 
mixed  treatment  unit(s)  that  contains 
biomass  suspended  in  water  followed 
by  a  clarifier  that  removes  biomass  fi-om 
the  treated  water  and  recycles  recovered 
biomass  to  the  aeration  unit.  The  mixed 
liquor  volatile  suspended  soUds 
(biomass)  is  greater  than  1  kilogram  per 
cubic  meter  throughout  each  aeration 
unit.  The  biomass  is  suspended  and 
aerated  in  the  water  of  the  aeration 


unit(s)  by  eii 
mechanical  a 
mixed  treata; 
designed  anc 
achieve  unifc 
and  organic  ( 
throughout  t] 
dispersing  th 
wastewater  e 
*        •        * 

3.  Section 
revising  para 
and  paragrap 


Acetonitrile  .... 
Acetophenone 
Acrylonitrile  .... 

Biphenyl  

Chtorobenzene 
Oichloroettiyl  E 
Diettiyl  Sulfate 
Dimethyl  Sulfai 
Dimethyl  Hydrj 
Dinitrophenol  2 
Dinitrotokjene : 
Dioxane  1 ,4  ... 
Ethylene  Gtycc 
Ether  Acetate 
Ettiylene  Glycc 
Ether  Acetate 
Ethylene  Glycc 
Hexachloroben 
Isophorone  .... 

Mettiand  

Mettiyl  Methao 
Nitrobenzene  . 

Tdukjine 

Trichlorotjenze 
Trichloropheno 
Triethylamine  . 
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unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation.  A  thoroughly 
mixed  treatment  unh  is  a  imit  that  is 
designed  and  operated  to  approach  or 
achieve  uniform  biomass  distribution 
and  organic  compoimd  concentration 
throughout  the  aeration  unit  by  quickly 
dispersing  the  recycled  biomass  and  the 
wastewater  entering  the  imit. 
*        *        •        •        • 

3.  Section  63.145  is  amended  by 
revising  paragraph  (h)  introductory  text 
and  paragraph  (h)(2)  to  read  as  follows: 

}  63.145    Process  wastewater  provisions— 
last  mathods  and  procedure»to  determine 
eomplianca. 

***** 

I   (h)  Site-specific  fraction  biodegraded 
(Fbio)-  The  compoimds  Usted  in  table  9 
of  this  subpart  are  divided  into  two  sets 
for  the  purpose  of  determining  whether 
Fbio  must  be  determined,  and  if  Fbio  must 
be  determined,  which  procedures  may 
be  used  to  determine  compound- 
specific  kinetic  parameters.  These  sets 
are  designated  as  lists  1  and  2  in  table 
36  of  this  subpart. 
|{       *        *        *        * 

(2)  Fbio  determination.  If  a  biological 
treatment  process  does  not  meet  the 


requirement  specified  in  paragraph 
(h)(l)(i)  of  this  section,  the  owner  or 
operator  shall  determine  Fbkj  for  the 
biological  treatment  process  using  the 
procedures  in  appendix  C  to  part  63, 
and  paragraph  (h)(2)(ii)  of  this  section. 
If  a  biological  treatment  process  meets 
the  requirements  of  paragraph  (h)(l)(i) 
of  this  section  but  does  not  meet  the 
requirement  specified  in  paragraph 
(h)(l)(ii)  of  this  section,  the  owner  or 
operator  shall  determine  Fbio  for  the 
biological  treatment  process  using  the 
proc«lures  in  appendix  C  to  part  63, 
and  paragraph  (h)(2)(i)  of  this  section. 

(i)  Enhanced  biological  treatment 
processes.  If  the  biological  treatment 
process  meets  the  definition  of 
"enhanced  biological  treatment 
process"  in  §  63.111  of  this  subpart  and 
the  wastewater  streams  include  one  or 
more  compounds  on  list  2  of  table  36  of 
this  sul^art  that  do  not  meet  the  criteria 
in  paragraph  (h)(l)(ii)  of  this  section,  the 
owner  or  opCTalor  shall  determine  it^ 
for  the  list  2  compounds  using  any  of 
the  procedures  specified  in  appendix  C 
of  40  CFR  part  63.  (The  symbol  "fbio" 
represents  the  site  specific  fi^ction  of  an 
individual  Table  8  or  Table  9  compound 
that  is  biodegraded.)  The  owner  or 


operator  shall  calculate  fbio  for  the  list  1 
compoimds  using  the  defaults  for  first 
order  biodegradation  rate  constants  (Ki) 
in  table  37  of  subpart  G  and  follow  the 
procedure  explained  in  form  ID  of 
appendix  C,  40  CFR  part  63,  or  any  of 
the*procedures  specified  in  appendix  C, 
40  CFR  part  63. 

(ii)  Biological  treatment  processes  that 
are  not  enhanced  biological  treatment 
processes.  For  biological  treatment 
processes  that  do  not  meet  the 
definition  for  "enhanced  biological 
treatment  process"  in  §63.111  of  this 
subpart,  the  owner  or  operator  shall 
determine  the  fbK>  for  the  list  1  and  2 
compounds  using  any  of  the  procedures 
in  appendix  C  to  part  63,  except 
procedure  3  (inlet  and  outlet 
concentration  measurements).  (The 
symbol  "fbio"  represents  the  site  specific 
fraction  of  an  individual  Table  8  or 
Table  9  compoimd  that  is  biodegraded.) 
***** 

4.  Table  36  of  appendix  to  subpart  G 
is  revised  to  read  as  follows: 

Appendix  to  Subpart  G — Tables  and 
Figures 


Tabi^  36.— Coi^pound  Lists  Used  for  Compliance  Demonstrations  for  Enhanced  Biological  Treatment 

Processes  (See  §63. 145(h)) 


List  1 


Acetonitrile  

Acetophenone 

Acrykxiitrile „ 

Biphenyl  „ 

Chkxobenzene  

Dichloroethyl  Ether 

Diethyl  Sulfate _ 

Dimethyl  Sulfate _ „.... 

Dimethyl  Hydrazine  1,1 

Dinitrophenol  2,4 „ 

Dinitrotoluene  2,4 _ 

Dioxane  1,4 

Ethylene  Glycol  Morrobutyl  

Ether  Acetate  

Ethylene  Glycol  Monomethyi  .... 

Ether  Acetate  

Ethylene  Glycol  Dimethyl  Ether 

Hexachiorobenzene  „ 

Isophorone  „ „ 

Methanol  

Methyl  Methacrylate 

Nltrotwnzene 

Tduidine 

Trichlorobenzene  1 ,2,4 

Trichlorophenol  2,4,6  

Triethylamtne _ 


Ust2 


Acetaldehyde. 

Acrolein. 

AHylChkyide. 

Benzene. 

Benzyl  CWoride, 

Bromoform. 

Bromometfiane. 

Butadiene  1.3. 

CartxKi  Disuftide. 

CartXKi  Tetrachioride 

Chloroethane  (ethyl  chloride). 

Chloroform. 

Chloroprene. 

Cumene  (isopropylt)enzene). 

Ditxomoethane  1,2. 

Dichlorobenzene  1 ,4. 

Dichkxoethane  1,2. 

Dichloroethane  1 ,1  (ethylidene  dichiorid^). 

Dichloroethene  1,1  (vinylidene  chloride). 

Dichloropropane  1 ,2. 

Dichloropropene  1 ,3. 

Dimethylaniline  N,N. 

Epichlorohydrin. 

Ethyl  Acrylate. 

Ethylt)enzene. 

Ethylene  Oxide. 

Ethylene  Dibromtde. 

Hexachlorotxjtadiene. 

H  ex  achtoroenhane. 

Hexane-n. 

Methyl  Isobutyl  Ketone. 

Methyl  Tertiary  Butyl  Ether. 

Methyl  Ethyl  Ketone,  (2-butanone). 

Methyl  Chloride. 
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Table  36.— Compound  Lists  Used  for  Compliance  Demonstrations  for  Enhanced  Biological  Treatment 

Processes  (See  §63.1 45(h))— Continued 


List  2 


Methylene  ChJoride  (dichloromethane). 

Naphthalene. 

Nitropropane  2 

Phosgene. 

PropionakJehyde. 

Propylene  Oxide. 

Styrene. 

Tetrachloroethane  1,1.2.2. 

TolueneTrichloroethane  1,1.1  (niethyl  chloroform). 

Trichloroethane  1,1.2. 

Trichloroethylene. 

Trimethylpentane  2,2.4. 

Vinyl  Chloride. 

Vinyl  Acetate. 

Xytene-m. 

Xylene-o. 

Xylene-p. 


5.  Section  I  of  appendix  C  to  part  63 
is  revised  to  read  as  follows: 

Appendix  C  to  Part  63 — Determination 
of  the  Fraction  Biodegraded  (Fb»)  in  a 
Biological  Treatment  Unit 

/.  Purpose 

The  purpose  of  this  appendix  is  to  define 
the  procedures  for  an  owner  or  of)erator  to 
use  to  calculate  the  site  specific  fraction  of 
organic  compounds  biodegraded  (Fbi„)  in  a 
biological  treatment  unit.  If  an  acceptable 
level  of  organic  compounds  is  destroyed 
rather  than  emitted  to  the  air  or  remaining  in 
the  effluent,  the  biological  treatment  unit 
may  be  used  to  comply  with  the  applicable 
treatment  requirements  without  the  unit 
being  covered  and  vented  through  a  closed 
vent  system  to  an  air  pollution  control 
device. 

The  determination  of  Fbio  shall  be  made  on 
a  system  as  it  would  exist  under  the  rule.  The 
owner  or  operator  should  anticipate  changes 
that  would  occur  to  the  wastewater  flow  and 
concentration  of  organics,  to  be  treated  by  the 
biological  treatment  unit,  as  a  result  of 
enclosing  the  collection  and  treatment 
system  as  required  by  the  rule. 

The  forms  presented  in  this  apf>endix  are 
designed  to  be  applied  to  thoroughly  mixed 
treatment  units.  A  thoroughly  mixed 
treatment  unit  is  a  unit  that  is  designed  and 
operated  to  approach  or  achieve  uniform 
biomass  distribution  and  organic  compound 
concentration  throughout  the  aeration  unit  by 
quickly  dispersing  the  recycled  biomass  and 
the  wastewater  entering  the  unit.  Systems 
that  are  not  thoroughly  mixed  treatment  units 
should  be  subdivided  into  a  series  of  zones 
that  have  uniform  characteristics  within  each 
zone.  The  number  of  zones  required  to 
characterize  a  biological  treatment  system 
will  dejjend  on  the  design  and  operation  of 
the  treatment  system.  Each  zone  should  then 
be  modeled  as  a  sef>arate  unit.  The  amount 
of  air  emissions  and  biodegradation  from  the 
modeling  of  these  separate  zones  can  then  be 
added  to  reflect  the  entire  system. 


Appendix  C    (Amended] 

6.  Section  III  of  appendix  C  of  part  63, 
the  second  paragraph  after  (4)  is  revised 
to  read  as  follows: 

///.  Procedures  for  Determination  of  f bio 

*  *         •         *         • 

(4)*    *    * 

*  *  •  *  • 

Select  one  or  more  appropriate  procedures 
from  the  four  listed  above  based  on  the 
availability  of  site  specific  data.  If  the  facility 
does  not  have  site-specific  data  on  the 
removal  efficiency  of  its  biological  treatment 
unit,  then  Procedure  1  or  Procedure  4  may 
be  used.  Procedure  1  allows  the  use  of  a 
bench  top  bioreactor  to  determine  the  first- 
order  biodegradation  rate  constant.  An  owner 
or  operator  may  elect  to  assume  the  first 
order  biodegradation  rate  constant  is  zero  for 
any  regulated  compound(s)  present  in  the 
wastewater.  Procedure  4  explains  two  types 
of  batch  tests  which  may  be  used  to  estimate 
the  first  order  biodegradation  rate  constant. 
An  owner  or  operator  may  elect  to  assume 
the  first  order  biodegradation  rate  constant  is 
zero  for  any  regulated  compound(s)  present 
in  the  wastewater.  Procedure  3  would  be 
used  if  the  facility  has,  or  measures  to 
determine,  data  on  the  inlet  and  outlet 
individual  organic  compound  concentration 
for  the  biological  treatment  unit.  Procedure  3 
may  only  be  used  on  a  thoroughly  mixed 
treatment  unit.  Procedure  2  is  used  if  a 
facility  has  or  obtains  performance  data  on  a 
biotreatment  unit  prior  to  and  after  addition 
of  the  microbial  mass.  An  example  where 
Procedure  2  could  be  used,  is  an  activated 
sludge  unit  where  measurements  have  been 
taken  on  inlet  and  exit  concentration  of 
organic  comptounds  in  the  wastewater  prior 
to  seeding  with  the  microbial  mass  and  start- 
up of  the  unit.  The  flow  chart  in  figure  1 
outlines  the  steps  to  use  for  each  of  the 
procedures. 
*         »         *         *         « 

7.  In  appendix  C  of  part  63.  section  III, 
in  the  second  sentence  of  C.  Inlet  and 
Outlet  Concentration  Measurements 


(Procedure  3),  the  phrase  "uniform  well- 
mixed  or  completely  mixed  system"  is 
revised  to  read  "thoroughly  mixed 
treatment  unit." 

IFR  Doc.  98-32567  Filed  12-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300760;  FRL  6046-1] 
RIN  2070-AB78 

Zinc  phosphide;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulaticm  establishes  a 
time-limited  tolerance  for  residues  of 
phosphine  in  or  on  potatoes,  sugar  beet 
(roots),  and  sugar  beet  (tops).  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
potatoes  and  sugarbeets.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  phosphine  in  these 
food  commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerances  will  expire  and  are  revoked 
on  May  1,  2000. 

DATES:  This  regulation  is  effective 
December  9, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  8, 1999. 
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REATMENT 


-98;  8:45  am] 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  lOPP-300760]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300760],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1 19,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300760].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  (703)  308-9364;  e-mail: 
pemberton.libby@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  FFDCA,  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  the 
rodenticide  zinc  phosphide,  in  or  on 
potatoes  and  sugar  beets  at  0.05  part  per 
million  (ppm).  These  tolerances  will 
expire  and  are  revoked  on  May  1,  2000. 
EPA  viriil  publish  a  document  in  the 


Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  . 
(FIFRA),  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  wi\h  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL  5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposxu«  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by    - 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabhshed  without 


providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Zinc 
Phosphide  on  Potato«s  and  Sugar  beets 
and  FFDCA  Tolerances 

Potato  and  sugar  beet  growers  in 
Idaho  have  experienced  substantial 
losses  in  recent  years  due  to  vole  and 
moyse  damage.  The  only  registered 
option  available  to  sugar  beet  and  potato 
growers  in  Idaho  is  to  use  zinc 
phosphide  on  non-crop  land 
surrounding  their  fields.  Where  fields 
are  surrounded  by  other  crops  or  bare 
ground,  there  are  no  registered  controls 
or  other  effective  non-chemical 
methods.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  zinc 
phosphide  on  potatoes  and  sugar  beets 
for  control  of  voles  and  mice  in  Idaho. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
phosphine  in  or  on  potatoes  and  sugar 
beets.  In  doing  so,  EPA  considered  the 
safety  standard  in  FFDCA  section 
408(b)(2).  and  EPA  decided  that  the 
necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  this  tolerance  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  May  1,  2000,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  potatoes 
and  sugar  beets  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
ap^ied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
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pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  zinc  phosphide  meets  EPA's 
registration  requirements  for  use  on 
potatoes  and  sugar  beets  or  whether 
permanent  tolerances  for  this  use  would 
be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  zinc  phosphide  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  does  this  tolerance 
serve  as  the  basis  for  any  State  other 
than  Idaho  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  zinc 
phosphide,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26,  1997)  (FRL 
5754-7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  phosphine  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
zinc  phosphide  on  potatoes  and  sugar 
beet  (roots)  at  0.05  ppm  and  sugar  beet 
(tops)  at  0.1  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabiUty  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  varij-bility  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  zinc  phosphide 
are  discussed  below. 


1.  Acute  toxicity.  No  toxicology 
studies  were  identified  by  EPA  which 
demonstrated  the  need  for  an  acute 
dietary  risk  assessment. 

2.  Short  -  and  intermediate  -  term 
non-dietary  toxicity.  Based  on  the  acute 
dermal  LD50  study  in  rabbits,  no 
appropriate  toxic  effects  were  identified 
for  risk  assessment.  In  that  study  no 
mortalities  were  observed  at  5,000 
milligram/kilogram  mg/kg.  At  the 
lowest  observed  effect  level  (LOEL)  of 
2,000  mg/kg,  there  was  a  decrease  in 
body  weight.  Based  on  the  physical 
properties  of  the  chemical,  dermal 
absorption  is  expected  to  be  very  low, 
since  zinc  phosphide  reacts  with  water 
and  stomach  acid  to  produce  the  toxic 
gas  phosphine  from  oral,  but  not 
dermal,  exposure.  As  no  endpoint  of 
toxicological  concern  for  dermal 
exposure  has  been  identified,  no  dermal 
penetration  data  were  required.  The 
requirement  for  an  acute  inhalation 
study  has  been  waived,  thus  zinc 
phosphide  has  been  placed  in  Toxicity 
Category  I  for  acute  inhalation  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  zinc  phosphide 
at  0.001  (mg/kg/day).  However,  as 
indicated  in  the  Reregistration 
Eligibihty  Document  (RED),  a  chronic 
dietary  risk  assessment  is  not  required 
because  exposure  from  food  sources  is 
expected  to  be  minimal  to  non-existent. 
There  are  no  detectable  residues  in 
potatoes.  Furthermore  potatoes  are  often 
washed  and  cooked  before  they  are 
eaten  thereby  further  reducing  any  trace 
of  residues.  Residue  studies  showed 
there  were  detectable  residues  in  sugar 
beet  roots  and  tops;  however,  these 
commodities  are  not  direct  human  foods 
and  no  dietary  consumption  is 
expected.  Sugar  beet  tops  are  fed  to 
livestock;  however,  there  is  no 
likelihood  of  residues  of  zinc  phosphide 
being  found  through  treinsfer  of  residues 
to  meat  and  milk.  Residues  of  zinc 
phosphide  ingested  by  livestock  would 
be  immediately  converted  to  phosphine 
and  metabolized  to  natiarally  occurring 
phosphorus  compounds.  Furthermore, 
the  Agency  beUeves  that  the  refining 
process  for  sugar  beets  will  remove  any 
unreacted  zinc  phosphide  from  refined 
sugar  and  the  data  requirements  for  a 
sugar  beet  processing  study  has  been 
waived.  Therefore  the  Agency  has 
determined  that  there  is  no  likelihood  of 
residues  of  zinc  phosphide  occurring  in 
any  processed  commodities  and  no 
chronic  dietary  exposure  assessment  is 
required. 

4.  Carcinogenicity.  Zinc  phosphide 
has  not  been  classified  as  to  its 
carcinogenic  potential  since  cancer 
studies  have  been  waived.  Although  this 


chemical  has  food  uses,  dietary 
exposure  is  expected  to  be  minimal. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.284)  for  the  residues  of  zinc 
phosphide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
zinc  phosphide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Acute 
dietary  endpoints  were  not  identified; 
thus  an  acute  dietary  risk  assessment 
was  not  performed. 

ii.  Chronic  exposure  and  risk.  For  the 
purpose  of  assessing  chronic  dietary 
exposure  to  zinc  phosphide  from  food. 
EPA  assumed  tolerance  level  residues 
and  100%  of  crop  treated  for  potatoes, 
sugarbeets  and  all  other  commodities 
having  zinc  phosphide  tolerances. 
These  conservative  assumptions  result 
in  over  estimation  of  human  dietary 
exposures. 

2.  From  drinking  water.  The  EPA  Safe 
Drinking  Water  Hotline  has  indicated 
(06/97)  that  there  are  no  established 
maximum  contaminant  levels  (MCL)  for 
residues  of  zinc  phosphide  in  drinking 
water.  No  health  advisory  levels  for  zinc 
phosphide  in  drinking  water  have  been 
established.  There  is  no  entry  for  zinc 
phosphide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001.  September  1992).  Furthermore 
as  indicated  in  the  RED.  zinc  phosphide 
and  its  degradation  products  appear  to 
have  a  low  potential  for  ground  water  or 
surface  water  contamination.  Therefore, 
dietary  exposure  is  not  expected  from 
either  ground  or  surface  water  fed 
drinking  water  and  a  drinking  water  risk 
assessment  was  not  performed  in  the 
RED.  Since  the  issuance  of  the  RED. 
drinking  water  levels  of  comparison 
(DWLOCs)  for  zinc  phosphide  were 
calculated  in  accordance  writh  the 
current  Standard  Operating  Procedures 
for  Drinking  Water  Exposure  and  Risk 
Assessments.  The  Agency  concludes 
with  reasonable  certainty  that  exposure 
to  zinc  phosphide  in  drinking  water 
would  not  result  in  unacceptable  levels 
of  concern. 

i.  Acute  exposure  and  risk.  Acute 
dietary  endpoints  have  not  been 
identified;  therefore,  a  DWLOC  for  acute 
dietary  exposure  was  not  determined. 

ii.  Chronic  exposure  and  risk.  Zinc 
phosphide  degrades  rapidly  to  Zn^  + 
and  PH3,  which  sorb  strongly  to  soil  and 
are  common  nutrients  in  soil.  Zinc 
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phosphide  and  its  degradation  products 
appear  to  have  a  low  potential  for 
ground  water  or  surface  water 
contamination.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
the  residues  of  zinc  phosphide  in 
drinking  water  would  not  result  in 
unacceptable  levels  of  concern. 

3.  From  non-dietary  exposure.  Zinc 
phosphide  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  hand-applied  bait  to  underground 
burrows  in/on  the  following  sites/ 
settings:  bulb  crops,  golf  course 
turfgrass,  lawns,  ornamentals,  nurseries, 
parks,  homes,  industrial,  commercial, 
and  agricultural  buildings.  Because  of 
these  residential  uses,  EPA  has  concerns 
about  possible  post-application 
exposures  to  children.  A  post- 
application  exposure  and  risk    . 
assessment,  using  the  method  described 
in  the  draft  Standard  Operating 
Procedures  (SOPs)  for  Residential 
Exposure  Assessments  was  conducted. 
The  margin  of  exposure  (MOE)  of  310 
for  post-application  exposure  to 
children  at  residential  sites  does  not 
exceed  EPA's  level  of  concern  (i.e., 
acceptable  MOEs  are  >100).  The  dose 
estimates  generated  here  are  based  on 
some  central  tendency  (i.e.,  body 
weight)  and  some  upper-percentile 
assumptions  (i.e.,  ingestion  rate  of  dry 
pesticide  formulation,  and  maximum 
application  rate)  and  are  considered  to 
be  representative  of  high-end  exposure. 
The  uncertainties  associated  with  this 
assessment  stem  from  the  use  of  an 
assumed  ingestion  rate  of  dry  pesticide 
formulation.  The  dose  estimates  are 
considered  to  be  reasonable  high-end 
estimates  based  on  professional 
judgement. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Although  zinc  phosphide  may  share  a 
common  mode  of  toxicity  (the 
generation  of  phosphine  gas)  with  other 
chemicals  (aluminum  and  magnesiimi 
phosphide),  the  Agency  has  determined 
that  any  future  cumulative  risk 
determination  involvling  these 
chemicals  will  not  include  the  current 
uses  of  zinc  phosphide.  This 
determination  is  based  on  the  fact  that 
exposures  to  phosphine  from  zinc 
pihosphide  in  food  or  water  are 
negligible  due  to  zinc  phosphide's  rapid 
degradation  and  Umited  use  patterns. 


C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Acute  dietary  endpoints 
were  not  identified;  thus  an  acute 
dietary  risk  assessment  was  not 
performed. 

2.  Chronic  risk.  A  chronic  dietary 
reference  dose  (RfD)  was  established  for 
zinc  phosphide  at  0.0001  mg/kg/day 
(see  Zinc  Phosphide  RED,  7/98). 
However,  as  indicated  in  the  RED,  a 
chronic  dietary  risk  assessment  is  not 
required  because  exposure  from  food 
sources  is  expected  to  be  minimal  to 
non-existent.  There  are  no  detectable 
residues  in  potatoes.  Furthermore 
potatoes  are  often  washed  and  cooked 
before  they  are  eaten  thereby  further 
reducing  any  trace  of  residues.  Residue 
studies  showed  there  were  detectable 
residues  in  sugar  beet  (roots)  and  (tops); 
however,  these  commodities  are  not 
direct  human  foods  and  no  dietary 
consumption  is  expected.  Sugar  beet 
(tops)  are  feed  to  livestock;  however, 
there  is  no  likelihood  of  residues  of  zinc 
phosphide  being  found  through  transfer 
of  residues  to  meat  and  milk.  Residues 
of  zinc  phosphide  ingested  by  livestock 
would  be  immediately  converted  to 
phosphine  and  metabolized  to  natiu-ally 
occurring  phosphorus  compounds. 
Furthermore,  the  Agency  believes  that 
the  refining  process  or  sugar  beets  will 
remove  any  unreacted  zinc  phosphide 
from  refined  sugar  and  the  data 
requirements  for  a  sugar  beet  processing 
study  has  been  waived.  Therefore  the 
Agency  has  determined  that  there  is  no 
likelihood  of  residue  of  zinc  phosphide 
occurring  in  any  processed  commodities 
and  no  chronic  dietary  exposure 
assessment  is  required. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  A  short  and  intermediate  term 
aggregate  risk  assessment  is  not  required 
as  a  non-dietary  endpoint  was  not 
identified. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  wall  result  from  aggregate 
exposure  to  zinc  phosphide  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of  zinc 
phosphide,  EPA  considered  data  from 
developmental  toxicity  studies  in  the 
rat.  The  developmental  toxicity  studies 


are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
during  gestation.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-*and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100- fold 
factt)r  (usually  100  for  combined  inter- 
and  intra-species  variabifity)  and  not  the 
additional  tenfold  safety  factor  when 
EPA  has  a  complete  data  base  under 
exiting  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  no  observed  adverse  effect 
level  (NOAEL)  was  2.0  mg/kg/day, 
based  on  increased  mortality  at  the 
LOEL  of  4.0  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  4.0 
mg/kg/day,  the  highest  dose  tested. 

iii.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  zinc 
phosphide  is  not  complete.  EPA  is  not 
requiring  these  studies  because 
exposure  from  food  sources  is  expected 
to  be  insignificant.  The  rat 
developmental  toxicity  data  provided 
no  indication  of  increased  sensitivity  of 
fetal  rats  to  in  utero  exposure  to  zinc 
phosphide.  In  that  study,  no 
developmental  effects  were  observed  at 
the  highest  dose  tested  which  was 
shown  to  be  maternally  toxic.  An 
additional  uncertainty  factor  of  10  was 
applied  to  the  reference  dose  calculation 
to  account  for  the  extrapolation  from 
subchronic  to  chronic  exposure,  the  lack 
of  reproductive  toxicity  data,  and  the 
lack  of  chronic  toxicity  data  in  a  non- 
rodgnt  species,  this  additional 
uncertainty  factor  will  accomodate  the 
inability  to  assess  the  potential  for 
increased  sensitivity  of  infants  and 
children,  because  of  the  lack  of  animal 
data. 
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2.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  zinc 
phosphide  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  residue  of  concern  is  zinc 
phosphide  per  se,  measured  as 
phosphine.  There  is  no  expectation  of 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  as  a  result  of  the 
registered  zinc  phosphide  uses  . 

B.  Analytical  Enforcement  Methodology 

Adequate  analytical  methodology 
(spectrophotometric)  is  available  in 
PAM  II  (Sec.  180.284,  Method  A)  to 
enforce  the  tolerance  expression.  The 
method  determines  zinc  phosphide 
residues  as  phosphine  gas. 

C.  Magnitude  of  Residues 

Residues  of  phosphine  resulting  from 
the  proposed  use  of  zinc  phosphide  are 
not  expected  to  exceed  0.05  ppm  in 
potatoes,  0.05  ppm  in  sugar  beet  (roots), 
and  0.1  ppm  in  sugar  beet  (tops). 
Concentration  of  residues  in  potato  and 
sugar  beet  processing  by-products  is  not 
expected.  There  is  no  reasonable 
expectation  of  secondary  residues  in 
meat,  milk,  poultry,  or  eggs. 

D.  International  Residue  Umits 

No  Codex,  Canadian  or  Mexican 
Maximum  Residue  Levels  have  been 
established  for  zinc  phosphide. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  zinc 
phosphide  in  potatoes  and  sugar  beet 
(roots)  at  0.05  ppm  and  sugar  beet  (tops) 
at  0.1  ppm. 

VI.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procediual 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  8, 1999, 
file  written  objections  to  any  aspect  of 


this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  Uie 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
simimary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantia]  issue 
of  fact;  there  is  a  reasonable  possibifity 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-3007601  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 


Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-docket@epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vin.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  estabUshes  tolerances 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
luifunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actiops  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Aoril  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFEX:A  section  408  (1)(6).  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
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Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
ooncems,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  ofHcials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  doesnot  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 


requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  die 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804<2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  24, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.284,  in  paragraph  (b),  by 
alphabetically  adding  the  following 
commodities  to  the  table  to  read  as 
follows: 


§180.284 
r«8<ilues. 


(b) 


Zinc  phosphide;  tolofances  for 


Commodity 


Pal's  per  miMon 


Expiration/Revocation  Date 


Potatoes 

Sugar  beet  (roots) 
Sugar  beet  (tops)  . 


0.05 


0.05 
0.1 


5/1/00 


5/1/00 
5/1/00 


[FR  Doc.  98-32574  Filed  12-e-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6198-e] 

Oklahoma:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Oklahoma  has 
applied  for  final  authorization  to  revise 
its  Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Oklahoma  Department  of  Environmental 
Quality's  (ODEQ)  application  and 
determined  that  its  Hazardous  Waste 
Program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  on  this 
action,  EPA's  decision  to  approve 
Oklahoma's  Hazardous  Waste  Program 
Revision  will  take  effect  as  provided 
below  in  accordance  with  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA). 

DATES:  This  immediate  final  rule  is 
effective  on  February  8,  1999  without 
further  notice,  unless  EPA  receives 
adverse  comments  by  January  8, 1999. 
Should  the  EPA  receive  such  comments, 
it  will  pubUsh  a  timely  withdrawal  of 
this  Imimediate  Final  Rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

Written  comments,  referring  to  Docket 
Number  OK-98-3,  should  be  sent  to 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
phone  (214) 665-8533. 
ADDRESSES:  Copies  of  the  Oklahoma 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  8:30  a.m.  to  4:00  p.m. 
Monday  through  Friday  at  the  following 
addresses:  State  of  Oklahoma 
Department  of  Environmental  Quality, 
1000  Northeast  Tenth  Street,  Oklahoma 
City,  Oklahoma  73117-1212,  phone 
(405)  271-5338  and  EPA,  Region  6 
Library,  12th  Floor,  1445  Ross  Avenue, 
Dallas,  Texas  65202,  phone  (214)  665- 
6444. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G).  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 


1445  Ross  Avenue,  Dallas.  Texas  75202, 
phone  (214) 665-8533. 
SUPP1.EMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  Hazardous  Waste  Program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  Code  of  Federal 
Regulations  (CFR)  parts  124,  260-264. 
265. 266.  268.  270.  273  and  279. 

B.  Oklahoma 

Oklahoma  initially  received  Final 
Authorization  on  January  10,  1985,  (49 
FR  50362)  to  implement  its  base 
hazardous  waste  management  program. 
Oklahoma  received  authorization  for 
revisions  to  its  program  on  June  18. 

1990  (55  FR  14280),  effective  November 
27,  1990  (55  FR  39274),  effective  June  3, 

1991  (56  FR  13411),  effective  November 
19.  1991  (56  FR  47675).  effective 
December  21.  1994  (59  FR  51116- 
51122).  effective  April  27.  1995  (60  FR 
2699-2702).  effective  October  9.  1996 
(61  FR  52884-52886),  and  Technical 
Correction  effective  March  14.  1997  (62 
FR  12100).  The  authorized  Oklahoma 
RCRA  program  was  incorporated  by 
reference  into  the  CFR  effective 
December  13.  1993  and  July  14, 1998. 
On  July  31, 1998.  Oklahoma  submitted 
a  final  complete  program  revision 
application  for  additional  program 
approvals.  The  State  of  Oklahoma  has 
also.adopted  the  regulations  for  Import 
and  Export  of  Hazardous  Waste. 
However,  the  requirements  of  the 
Import  and  Export  regulations  will  be 
administered  by  the  EPA  and  not  the 
State  because  the  exercise  of  foreign 
relations  and  international  commerce 
powers  is  reserved  to  the  Federal 
government  under  the  United  States 
Constitution.  Therefore,  the  State  is  not 
seeking  authorization  for  this  rule. 
Today,  Oklahoma  is  seeking  approval  of 
its  program  revision  in  accordance  with 
§  271.21(b)(3). 

Oklahoma  statutes  provide  authority 
for  a  single  State  agency,  the  ODEQ,  to 
administer  the  provisions  of  the  State 
Hazardous  Waste  Management  Program. 
These  statutes  are  the  Oklahoma 
Environmental  Quality  Act,  27  O.S. 
Supplement  (Supp)  1997  sections  1-1- 
101  et  seq.  Genereil  provisions  of  the 
Oklahoma  Environmental  Quality  Code 


which  may  affect  the  Hazardous  Waste 
Program,  27A  O.S.  Supp.  1997  sections 
2-1-101  through  2-3-507;  and  the 
Oklahoma  Hazardous  Waste 
Management  Act  (OHWMA).  27A  O.S. 
Supp.  1997  sections  2-7-101  et  seq.  No 
amendments  were  made  to  the  above 
statutory  authorities  during  the  1997 
legislative  session  which  will 
substantially  affect  the  State  Hazardous 
Waste  Management  Program;  however. 
27A  O.S.  sections  2-14-305  has  been 
added  to  allow  for  issuance  of  general 
permits. 

On  January  8.  1998,  the  Council  voted 
to  recommend  amendments  to 
Oklahoma  Administrative  Code  (OAC) 
252:200-3-1  and  252:200:3-2  to 
incorporate  by  reference,  in  accordance 
with  Guidelines  For  State  Adoption  of 
Federal  Regulations  by  Reference,  the 
following  EPA  Hazardous  Waste 
Management  Regulations  as  amended 
through  July  1,  1997:  the  provisions  of 
40  CFR  part  124  which  are  required  by 
40  CFR  271.14  as  well  as  124.31,  124.32 
and  124.33;  40  CFR  parts  260-266,  with 
the  exception  of  40  CFR  260.20  through 
260.22,  40  CFR  part  268.  40  CFR  part 
270.  40  CFR  part  273  and  40  CFR  part 
279.  The  Board  adopted  these 
amendments  on  January  27.  1998  as 
permanent  and  emergency  rules.  The 
emergency  rules  amendments  became 
effective  as  permanent  rules  on  June  1, 
1998.  The  ODEQ  remains  the  official 
agency  of  the  State  of  Oklahoma,  as 
designated  by  27A  O.S.  Supp.  1997 
sections  2-7-105(13)  to  cooperate  with 
Federal  agencies  for  the  purposes  of 
hazardous  waste  regulations.  The 
OHWMA  delegates  authority  to  the 
ODEQ  to  administer  the  State 
Hazardous  Waste  Program,  including 
the  statutory  and  regulatory  provisions 
necessary  to  administer  the  RCRA 
Cluster  VI  requirements. 

The  EPA  reviewed  ODEQ's 
application,  and  today  is  making  an 
immediate  final  decision,  subject  to 
public  review  and  comment,  that 
ODEQ's  Hazardous  Waste  Program 
revisions  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  the 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Oklahoma.  The  public 
may  submit  written  comments  on  EPA's 
final  decision  until  January  8.  1999. 
Copies  of  Oklahoma's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  dociunent. 

Approval  of  ODEQ's  program  revision 
shall  became  effective  60  days  from  the 
date  this  document  is  published,  unless 
an  adverse  written  comment  pertaining 
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to  the  State's  revision  discussed  in  this 
document  is  received  by  the  end  of  the 
oomment  period.  If  an  adverse  written 
oonunent  is  received,  the  EPA  will 
publish  either,  (1)  a  withdrawal  of  the 
immediate  final  decision,  or  (2)  a 
dociunent  containing  a  response  to  the 
comment  that  either  affinns  that  the 


immediate  final  decision  takes  effect  or 
reverses  the  decision. 

The  ODEQ's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124,  260-263,  264,  265,  266,  270, 


273.and  279,  that  were  published  in  the 
FR  fi-om  July  1,  1995  through  June  30, 
1996.  This  proposed  approval  includes 
the  provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


Federal  citation 


State  anaiog 


t.  Hazardous  Waste  Management;  Liquids  in 
Undfills,  [60  FR  357031  July  11.  1995 
(Checklist  145). 

2.  RCRA  Expanded  PutJhc  Participation,  [60  FR 
63417]  December  11,  1995  (Checklist  148). 


3.  Identification  and  Listing  of  Hazardous 
Waste;  Amendments  to  Definitkxi  of  Solid 
Waste,  [61  FR  13103],  March  26.  1996. 
(Checklist  150). 

4.  Land  Disposal  Restrictions  Phase  III- 
Deharacterized  Wastewaters.  Cartiamate 
Waste,  and  Spent  Potliners.  (61  FR  15660] 
April  8.  1996.  [61  FR  19117]  April  30,  1996 
[61  FR  33680],  June  28,  1996.  [61  FR  36419], 

I  July  10,  1996,  [61  FR  43924],  April  26,  1996, 
and  [62  FR  7502]  February  19.  1997,  (Check- 
list  151.1.   1512.   151.3.   151.4,   151.5  and 

,  151.6). 


OAC  27A  Oklahoma  Statutes  (O.S.).  Supp.  1997.  §2-2-104  taws  added  1994,  effective  July 
1.  1994;  §§2-7-106,  amended  1993,  and  2-7-1 07(A)(  10),  effective  July  1,  1993.  OHWMA, 
as  amended,  252:200-^3-1,  through  252:200-3-4,  amended  January  27,  1998,  emergency 
rule  effective  March  23.  1998,  permanetrt  rule  effective  June  1 ,  1998. 

OAC  27A  O.S..  Supp.  1997,  §§2-7-104  added  1994,  effective  July  1,  1994;  27A  O.S.  Supp. 
1996  §2-7-106,  and  §2-7-105(15).  effective  July  1,  1993;  OHWMA  Rules  252:200-3-1 
through  252:200-3-4,  amended  January  27.  1998.  eniergency  effective  date  March 
23,1 998,  permanent  rule  effec^e  Jurw  1 ,  1 998. 

OAC  27A  O.S..  Supp.  1997,  §§2-7-106  amended  1993,  effective  July  1,  1993;  and  §2-7- 
104.  added  by  Laws  1994,  effective  July  1,  1994;  OHWMA  Rules  252:200-3-1  through 
252:200-3-4,  amended  January  27,  1998.  emergency  effective  date  March  23,  1998,  per- 
manent effective  June  1 ,  1 998. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993.  effective  July  1,  1993;  §2-7-104. 
Added  by  Laws  1994  and  §2-7-106,  effective  July  1,  1994;  OHWMA  Rules  252:200-^1 
through  252:200-3-4,  arT)ended  June  18,  1996.  emergency  effective  date  August  1,  1996, 
permanent  effective  June  1,  1997;  252:200-3-5.  and  252:200-3-6,  Finally  adopted  March 
30.  1994,  effective  as  permanent  May  26,  1994. 


Oklahoma  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  ODEQ's  application 
for  a  program  revision  meets  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
ODEQ  is  granted  Final  Authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Upon  effective  final  approval 
CMdahoma  will  be  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Oklahoma 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  imder  sections 
3008.  3013  and  7003  of  RCRA. 

0.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
ODEQ's  program  and  for  incorporation 
by  reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013,  and 
7003  of  RCRA.  Therefore,  EPA  is 
reserving  amendment  of  40  CFR  part 
272,  subpart  LL  until  a  later  date. 


E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  (Pub.  L.)  104—4,  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 

The  EPA  has  determined  that  sections 
202  and  205  requirements  do  not  apply 
to  today's  action  because  this  ride  does 
not  contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  already  exist  under 
the  State  of  Oklahoma's  program,  and 
today's  action  does  not  impose  any 
additioned  obligations  on  regulated 
entities.  In  fact,  the  EPA's  approval  of 
State  programs  generally  may  reduce, 
not  increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  actim  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  sections  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/ or" 
operate  of  hazardous  waste,  treatments, 


storage  or  disposal  facilities  (TSDFs), 
they  are  already  subject  to  the  regulatory 
requirements  under  the  existing  State 
laws  that  are  being  authorized  by  the 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

F.  Certification  Under  the  Regulatory 
Flexibiiity  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996). 
whenever  an  agency  is  required  to 
pubhsh  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  fiexibihty  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entires  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 


67802       Federal  Register /Vol.  63.  No.  236/ Wednesday,  December  9.  1998 /Rules  and  Regulations 


subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  the  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because  the 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b).  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.  S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule  "  as  defined  by  5 
U.S.C.  804(2). 

H.  Regulatory  Review  Under  Executive 
Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

I.  Protection  of  Children  From 
Environmental  Health  Risk  and  Safety 
risks  Under  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risk"  applies  to  any 
rule  that:  (1)  the  OMB  determines  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  the  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  heahh 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 


regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

J.  Enhancing  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  the  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1  (a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

K.  Consultation  and  Coordination  With 
Indian  Tribal  Governments  Under 
Executive  Order  13084 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  require  by  statute,  Aat  significantly 
or  uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  incurred  by  the  tribal  govenunents, 
or  EPA  consults  with  those 
govenunents.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  the  EPA  to  provide  the  OMB  , 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  summary  of  the  nature  of 
their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulations.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 


Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

L.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involved 
technical  standards.  Therefore,  the  EPA 
did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

Paper  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  Paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
required  community. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926,  6974(b). 
Jerry  Clifford, 

Deputy  Regional  Administrator,  Region  6. 
IFR  Doc.  98-32575  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  206 
[DPARS  Case  97-0324] 

Dafense  Fedarat  Acquiaition 
Ragulation  Supplamant;  Competition 
Exception  for  International 
Agraamants 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  841(b)  of 
the  National  E)efense  Authorization  Act 
for  Fiscal  Year  1998.  Section  841(b) 
repeals  the  requirement  for  the 
competition  advocate  to  approve 
documentation  prepared  by  the  head  of 
the  contracting  activity,  for  use  of  other 
than  competitive  procedures,  when  the 
terms  of  an  international  agreement 
have  the  effect  of  requiring  such 
procedures. 

EFFECTIVE  DATE:  December  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  97-D324. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  DFARS 
206.302-4  to  implement  Section  841(b) 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1998  (Pub.  L.  105- 
85).  Section  841(b)  amends  10  U.S.C. 
2304(f)(2)(E)  to  repeal  the  requirement 
for  the  competition  advocate  to  approve 
documentation  supporting  the  use  of 
other  than  competitive  procedures  for 
an  acquisition,  when  the  use  of  such 
procedures  is  based  upon  the  terms  of 
an  international  agreement. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
sdgnificant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577  and 
publication  of  public  comment  is  not 
required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpfirt  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D324. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 


requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Sub)ects  in  48  CFR  Part  206 

Goverrunent  procurement. 
Micheks  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  206  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  206  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  206— COMPETITION 
REQUIREMENTS 

2.  Section  206.302—4  is  revised  to  read 
as  follows: 

206.302-4    International  agreement 

(c)  Limitations.  Pursuant  to  10  U.S.C. 
2304(f)(2)(E),  the  justifications  and 
approvals  described  in  FAR  6.303  and 
6.304  are  not  required  if  the  head  of  the 
contracting  activity  prepares  a 
dociunent  that  describes  the  terms  of  an 
agreement  or  treaty  or  the  written 
directions,  such  as  a  Letter  of  Offer  and 
Acceptance,  that  have  the  effect  of 
requiring  the  use  of  other  than 
competitive  procedures  for  the 
acquisition. 
|FR  Doc.  98-32582  Filed  12-&-98;  8:45  am) 

BILUNG  CODE  S0OO-O4-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  217 
PFARS  Case  97-0319] 

Defense  Federal  Acquisition 
Regulation  Supplamant;  Waiver 
Authority  to  Support  Humanitarian  or 
Peacekeeping  Operations 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  803  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998.  Section  803 
permits  the  head  of  an  agency  to  waive 
certain  limitations  on  the  use  of 
undefinitized  contract  actions,  if  the 
waiver  is  necessary  to  support  a 
humanitarian  or  peacekeeping 
operation. 

EFFECTIVE  DATE:  December  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  Rider,  Defense  Acquisition 
Regulations  Council, 


PDUSD(AStT)DP(DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  IX 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  97-D319. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
217.7404-5  to  implement  Section  803  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1998  (Pub.  L.  105-85). 
Section  803  amends  the  limitations  at 
10  U.S.C.  2326(b)(4)  pertaining  to  the 
use  of  ujidefinitized  contract  actions. 
Editorial  changes  are  made  at  217.7404- 
3. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577  and 
publication  for  public  comment  is  not 
required.  However,  comments  from 
smadl  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D319. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Part  217 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  217  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  217  continues  to  read  as  follows: 

* 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

2.  Section  217.7404-3  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (a)(1)  to  read  as  follows: 

217.7404-3    Deflnitization  schedule. 

(a)  UCAs  shall  contain  deflnitization 
schedules  that  provide  for  deflnitization 
by  the  earlier  of — 

(1)  The  date  that  is  180  days  after 
issuance  of  the  action  (this  date  may  be 
extpjided  but  may  not  exceed  the  date 
that  is  180  days  after  the  contractor 
submits  a  qualifying  proposal);  or 
***** 

3.  Section  217.7404-5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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217.7404-5    Exceptions. 

***** 

(b)  The  head  of  an  agency  may  waive 
the  limitations  in  217.7404-2, 
217.7404-3,  and  217.7404-^  for  UCAs  if 
the  head  of  the  agency  determines  that 
the  waiver  is  necessary  to  support — 

(1)  A  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13);  or 

(2)  A  hiunanitarian  or  peacekeeping 
operation  as  defined  in  10  U.S.C. 
2302(7). 

|FR  Doc.  98-32583  Filed  12-ft-98;  8:45  am] 
BILUNO  CODE  S000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  223  and  252 

PPARS  Case  98-0301] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Hazardous 
Waste  Disposal 

agency:  Department  of  Defense  (DoD.) 
ACmON:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  guidance  pertaining 
to  contracts  for  the  offsite  treatment  or 
disposal  of  hazardous  waste  fi-om 
defense  facilities.  The  statute  upon 
which  this  guidance  was  based  applies 
only  to  contracts  entered  into  during 
fiscal  years  1992  through  1996. 
EFFECTIVE  DATE:  December  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Pelkey,  Defense 
Acquisition  Regulations  Council, 
PDUSD  (A&T)  DP  (DAR).  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  98-D301. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  removes  DFARS 
Subpart  223.70  and  the  clause  at  DFARS 
252.223-7005,  which  implemented  10 
U.S.C.  2708,  Contracts  for  handling 
hazardous  waste  from  defense  facilities. 
10  U.S.C.  2708  applies  only  to  contracts 
entered  into  during  fiscal  years  1992 
through  1996. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577  and 
publication  for  public  comment  is  not 
required.  However,  coinments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 


accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  98- 
D301. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  223  and 
252 

Government  procurement. 
Michele  P.  P«terson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  223  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  223  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Sut)part  223.70— [Removed  and 
Reserved] 

2.  Subpart  223.70  is  removed  and 
reserved. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.223-7005    [Removed  and  Reserved] 

3.  Section  252.223-7005  is  removed 
and  reserved. 

!FR  Doc.  98-32584  Filed  12-8-98;  8:45  am] 

BILUNG  COOE  SOWMM-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  237 
[DFARS  Case  97-0328] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Service 
Contracts  that  Cross  Fiscal  Years 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  obsolete  guidance 
pertaining  to  service  contracts  that  cross 
fiscal  years.  Section  801  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  expanded  the  statutory 
authority  to  enter  into  such  contracts. 


Federal  Acquisition  Circular  97-09, 
dated  October  30,  1998,  incorporated 
current  guidance  on  this  subject  into  the 
Federal  Acquisition  Regulation. 

EFFECTIVE  DATE:  December  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Pelkey,  Defense 
Acquisition  Regulations  Council, 
PDUSD  (A&T)  DP  (DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  97-D328. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  801  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  amended  10  U.S.C. 
2410a  to  expand  the  authority 
pertaining  to  service  contracts  that  cross 
fiscal  years.  Item  VIII  of  Federal 
Acquisition  Circular  97-09  (63  FR 
58600,  October  30, 1998)  amended  the 
Federal  Acquisition  Regulation  to 
implement  Section  801.  This  final  rule 
revises  DFARS  237.106  to  remove 
obsolete  guidance  pertaining  to  service 
contracts  that  cross  fiscal  yeeus. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577  and 
publication  for  public  comment  is  not 
required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  97- 
D328. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  237 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  237  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  237  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  237— SERVICE  CONTRACTING 

2.  Section  237.106  is  revised  to  read 
as  follows: 
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237.106    Funding  and  term  of  service 
contracts. 

Personal  service  contracts  for  expert 

or  consultant  services  shall  not  exceed 

1  year.  The  nature  of  the  duties  must 

be- 
ll) Temporary  (not  more  than  1  year); 

;  (2)  Intermittent  (not  cumulatively 
more  than  130  days  in  1  year). 
(FR  Doc.  98-32585  Filed  12-8-98;  8:45  am] 
SILUNG  CODE  500(M>4-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxJ  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN0560^F32 

Upland  Cotton  User  IMarketing 
Certificate  Program 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1998  (Pub.  L. 
105-86)  and  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999  (Pub.  L.  105- 
277)  made  changes  to  the  Upland  Cotton 
User  Marketing  Certificate  Program. 
Accordingly,  the  regulations  are  revised 
to  conform  to  the  statute  and  to  indicate 
that,  beginning  October  1,  1998, 
payments  will  be  offered  under  different 
circxmistances  from  those  in  effect  prior 
to  that  date.  Obsolete  and  imnecessary 
language  in  the  regulations  also  will  be 
deleted. 

DATES:  Comments  on  the  proposed  rule, 
as  well  as  comments  on  alternatives  to 
this  proposal,  must  be  received  on  or 
before  January  8, 1999  to  be  assured  of 
consideration.  Comments  on  the 
information  collections  in  this  rule  must 
be  received  on  or  before  February  8, 
1999  to  be  assured  of  consideration. 
ADDRESSES:  Submit  comments  on  the 
proposed  rule  to:  Director  of  Fibers 
Analysis  (FA),  Farm  Service  Agency 
(FSA),  U.S.  Department  of  Agriculture 
(USDA),  1400  Independence  Avenue, 
SW,  STOP  0515,  Washington.  DC 
20250-0515.  E-mail  comments  may  be 
sent  to 

wayne bjorlie@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  BjorHe.  Director,  FA,  FSA, 
USDA,  Room  3758-S,  STOP  0515.  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0515  or  call 
(202)  720-7954.  A  cost  benefit 


assessment  of  this  proposed  rule  is 
available  on  request.  E-mail  inquiries 
also  are  welcome.  Please  address  them 

to:  wayne bjorlie@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  OMB  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  because 
the  Commodity  Credit  Corporation 
(CCC)  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  vdll  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Enviromnental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051  and  Cotton  Production 
Stabilization — 10.052. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  the  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consuhation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1427 
set  forth  in  this  proposed  rule  involve 
a  change  in  the  existing  information 


collection  requirements  which  were 
previously  cleared  by  OMB  imder  the 
provisions  of  44  U.S.C.  35.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  CCC  has 
submitted  a  request  to  OMB  for  a 
revision  to  an  information  collection 
currently  approved  in  support  of  the 
upland  cotton  user  marketing  certificate 
program  and  related  reporting  and 
record  keeping  requirements. 

Title:  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  and  Payment 
Program. 

OMB  Control  Number:  0560-0136. 
Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Revision  of  a 
Currently-Approved  Information 
Collection. 

Abstract:  Section  136  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Pub.  L.  104-127  (1996  Act), 
authorizes  payments  to  eligible  U.S. 
domestic  users  and  exporters  under  the 
upland  cotton  user  marketing  certificate 
program  if,  for  4  consecutive  weeks,  (1) 
the  U.S.  Northern  Europe  price  exceeds 
the  Northern  Europe  price  by  more  than 
1.25  cents  per  pound,  and  (2)  the 
upland  cotton  adjusted  world  price  is 
less  than  130  percent  of  the  current-crop 
base  quality  loan  rate.  The  1996  Act 
further  specifies  that  the  certificates  will 
not  be  available  in  a  week  following  a 
consecutive  10- week  period  in  which 
the  U.S.  Northern  Europe  price, 
adjusted  downward  for  any  marketing 
certificate  payment  rate  in  effect, 
exceeds  the  Northern  Europe  price  by 
more  than  1.25  cents  per  pound. 
Currently,  to  participate  in  the 
program,  domestic  users  and  exporters 
must  sign  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  (CCC-1045) 
with  CCC.  Domestic  users  must  agree  to 
report  weekly  to  CCC  their  consumption 
of  cotton.  Exporters  report  to  CCC  their 
shipments  of  cotton  only  during  weeks 
in  which  a  payment  is  available.  CCC 
provides  a  suggested  format  for  the 
reports,  but  program  participants  may 
submit  the  same  information  to  CCC  in 
a  format  that  is  convenient  for 
participants. 

Pub.  L.  105-86,  enacted  on  November 
18,  1997,  changed  the  percentage  in 
criterion  (2)  above  fi-om  130  percent  to 
134  percent,  effective  October  1,  1998. 
Pub.  L.  105-86  also  repealed  the 
provision  that  stops  certificate  payments 
after  the  consecutive  10-week  period 
referred  to  above. 
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Pub.  L.  105-277,  enacted  on  October 
21,  1998,  changed  the  threshold  for  the 
price  triggers  from  1.25  cents  to  3.00 
cents. 

The  operational  impUcation  of  these 
changes  is  that  the  user  marketing 
certificate  payment  program  may 
operate  more  frequently  and  for  longer 
periods  of  time.  The  payment  rate  will 
be  1.75  cents  per  pound  less  than  the 
level  without  the  change  in  the 
threshold.  In  claiming  payments  for 
cotton  consumed  or  shipped,  domestic 
users  and  exporters  may  face  additional 
reporting  requirements  during  periods 
in  which,  under  the  former  rules,  the 
program  would  not  have  operated. 
However,  because  the  total  of  funds  to 
be  expended  on  the  payments  is  fixed 
by  law,  no  net  addition  to  reporting 
requirements  over  the  life  of  the 
program  is  anticipated  for  either 
domestic  users  or  exporters  as  a  result 
of  this  rule. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  12  minutes  per 
response. 

Respondents:  U.S.  cotton  exporters 
and.U.S.  domestic  users  of  cotton. 

Estimated  Number  of  Respondents: 
240. 

Estimated  Number  of  Responses  per 
Respondent:  36. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,940  hours. 

Imposed  topics  for  comment  on  the 
information  collection  include:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  biutien,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Copies  of  the 
information  collection  may  be  obtained 
from  Steve  Gill  at  the  address  below. 

Submit  comments  on  the  information 
iCoUection  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  Steve  Gill,  Director. 
Warehouse  and  Inventory  Division, 
FSA,  USDA,  Room  5968-S,  STOP  0553, 
Washington,  DC  20250-0553. 
Comments  may  be  submitted  by  e-mail 

to:  Steve gill@wdc.fsa.usda.gov.  All 

Comments  regarding  this  information 


collection  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  public  records. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Background 

This  proposed  rule  would  amend  the 
regulations  to  accomplish  four  distinct 
objectives  with  regard  to  the 
administration  of  the  upland  cotton  user 
marketing  certificate  program. 

1.  Changes  to  the  regulations  for  the 
user  marketing  certificate  program  are 
necessitated  by  statutory  changes  made 
by  Section  731  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1998  (1998 
Agricultvue  Appropriation  Act,  Pub.  L. 
105-86)  and  by  Section  762  of  the 
Omiiibus  Consolidated  and  Emergency 
Appropriations  Act,  1999  (Pub.  L.  105- 
277).  Both  the  1998  and  1999 
Agriculture  Appropriation  Acts 
amended  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(1996  Act)  to  change  the  requisite 
conditions  in  the  cotton  market  under 
which  certificates  must  be  made 
available.  The  1996  Act  requires  that 
user  marketing  certificates  be  made 
available  to  domestic  users  and 
exporters  for  raw  upland  cotton  grown 
in  the  United  States  and  consumed  or 
exported  after  four  consecutive  weeks 
during  which  the  U.S.  price  quotation 
for  upland  cotton,  including  cost, 
insurance,  and  freight  (C.I.F.),  delivered 
in  northern  Europe,  exceeds  the  average 
quotation  for  the  five  cheapest  growths 
of  upland-style  cotton  quoted  for 
deUvery,  C.I.F.  northern  Europe,  by  1.25 
cents  per  pound. 

If  marketing  certificates  are  being 
made  available,  the  1996  Act  provides 
for  two  market  circiunstances  under 
either  of  which  the  availabiUty  of  such 
certificates  is  interrupted: 

A.  The  adjusted  world  price  (AWP)  at 
which  upland  cotton  marketing  loan 
repayments  are  made  rises  to  a  level  in 
excess  of  130  percent  of  the  current  loan 
rate;  or 

B.  A  period  of  ten  consecutive  weeks 
passes  in  which  the  U.S.  price  quotation 
for  upland  cotton,  delivered  C.I.F. 
northern  Eiuope,  adjusted  downward 


for  any  marketing  certificate  rate  in 
effect,  exceeds  the  average  quotation  for 
the  five  cheapest  growrths  of  upland- 
style  cotton  quoted  for  delivery  C.I.F. 
northern  Europe  by  1.25  cents  per 
pound. 

Effective  October  1,  1998,  the  1998 
Agriculture  Appropriation  Act  changed 
these  two  circimistances.  Effective 
October  23,  1998,  the  Onmibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act,  1999 
changed  the  price  trigger  thresholds. 
Together,  these  two  Acts  provide  that: 

A.  User  marketing  certificates  will  not 
be  made  available  if  the  AWP  exceeds 
134  percent  of  the  current  loan  rate;  and 

B.  The  Secretary  will  continue  to 
issue  user  marketing  certificates  despite 
the  passage  of  10  consecutive  weeks 
during  which  the  U.S.  price  quotation 
for  upland  cotton,  delivered  C.I.F. 
northern  Europe,  adjusted  downward 
for  any  marketing  certificate  rate  in 
effect,  exceeded  the  average  quotation 
for  the  five  cheapest  growths  of  upland- 
style  cotton  quoted  for  delivery,  C.I.F. 
northern  Europe,  by  3.00  cents  per 
pound. 

2.  About  mid-April,  each  year,  price 
quptations  for  both  the  old-  (current-) 
and  new-  (forward-)  crop  marketing 
years  become  available  and  are  usually 
published  concurrently  until  the  end  of 
the  marketing  year  on  August  1.  Given 
the  parallel  sets  of  price  data, 
administration  of  the  user  marketing 
certificate  program  requires  a  procedure 
to  effect  the  transition  from  the  old  crop 
to  the  new  crop. 

On  August  7, 1997,  USDA  established 
a  transition  procedure  with  respect  to 
the  weekly  determination  as  to  whether 
the  requisite  period  of  ten  consecutive 
weeks  has  passed  in  which  U.S.  price 
quotations,  C.I.F.  northern  Europe,  have 
been  non-competitive,  as  referred  to 
above.  Under  this  transition  procedure, 
current-crop  price  quotations  are 
considered  for  the  9-week  period  prior 
to  the  first  Thursday  after  July  31  to 
determine  whether  each  week's  data 
should  be  counted  toward  the  ten 
consecutive  weeks  the  passage  of  which 
would  make  user  marketing  certificates 
unavailable  or  cause  special  import 
quotas  to  be  opened.  The  proposed  rule 
sets  forth  an  end-of-year  transition 
procedure  for  the  determination  of  the 
10- week  period  which  is  identical  to  the 
prpcedure  USDA  estabfished  on  August 
7,  1997. 

3.  Current  regulations  require,  at  the 
end-of-year  transition  period,  that  price 
quotations  for  the  forward  crop  be 
considered  for  the  3  weeks  prior  to  the 
first  Thursday  after  July  31  to  determine 
whether  4  consecutive  quaUfying  weeks 
have  passed  that  would  require  user 


67808 


Federal  Register /Vol.  63.  No.  236  /  Wednesday.  December  9,  1998 /Proposed  Rules 


marketing  certificate  payments  to  be 
made  available.  This  procedure  is 
inconsistent  with  the  procedure  being 
proposed  for  the  determination 
regarding  the  10-week  period. 
Therefore,  the  proposed  rule  will  attain 
consistency  by  proposing  that  current- 
crop  price  quotations  from  the  weeks 
prior  to  the  first  Thursday  after  July  31 
be  used  both  for  the  4- week  and  the  10- 
week  determinations. 

4.  Current  regulations  contain 
language  that  was  made  obsolete  by 
regulatory  revisions  on  July  12, 1996, 
and  applies  only  to  situations  which 
have  passed  and  cannot  recur.  The 
language  remained  following  the 
regulatory  revisions  so  that  prior 
existing  claims  under  the  user 
marketing  certificate  program  could  be 
handled.  There  is  no  further  need  for 
this  language,  so  it  is  proposed  to  be 
deleted  from  the  regulations. 

The  upland  cotton  user  marketing 
certificate  program  is  conducted  on  a 
nondiscriminatory  basis  without  regard 
to  race,  color,  religion,  national  origin, 
age,  sex,  marital  status  or  handicap. 

List  of  Sab)ects  in  7  CFR  Part  1427 

Cotton,  Loan  programs/agriculture. 
Marketing  certificate  programs,^  Price 
support  programs.  Warehouses. 

Accordingly,  7  CFR  part  1427  is 
proposed  to  be  amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7236  and  15  U.S.C 
714b  and  714c 

2.  Section  1427.100  is  amended  by 
revising  the  text  of  paragraphs  (b)(1). 
(b)(2).  and  (b)(3)  and  by  adding  new 
paragraphs  (b)(4)  and  (b)(5).  to  read  as 
follows: 

S  1427.100    Applicability. 

•         •        »         •         • 

(b)(1)  During  the  period  beginning 
August  1, 1991,  and  ending  September 
30.  1998.  CCC  shall  issue  marketing 
certificates  or  cash  payments  to 
domestic  users  and  exporters  in 
accordance  with  this  subpart  in  a  week 
following  a  consecutive  4-week  period 
in  which — 

(i)  The  Friday  through  Thursday 
average  price  quotation  for  the  lowest- 
priced  United  States  growth,  as  quoted 
for  Middling  one  and  three  thirty- 
seconds  inch  ("M  1%2  inch")  cotton, 
delivered  C.I.F.  (cost,  insurance  and 
height)  northern  Europe,  ("U.S. 
Northern  Europe  (USNE)  price") 
exceeds  the  Friday  through  Thursday 
average  price  quotation  for  the  five 
lowest-priced  growths,  as  quoted  for  M 


IV32  inch  cotton.  deUvered  C.I.F. 
northern  Europe.  ("Northern  Europe 
(NE)  price")  B^^more  than  1.25  cents  per 
pound;  and 

(ii)  The  adjusted  world  price  (AWP) 
for  upland  cotton,  determined  in 
accordance  with  §  1427.25,  does  not 
exceed  130  percent  of  the  current  crop 
loan  level  for  the  base  quality  of  upland 
cotton. 

(2)  Begiiming  August  1, 1991,  and 
ending  September  30,  1998. 
notwithstanding  the  provisions  of 
paragraph  (b)(1)  of  this  section,  CCC 
shall  not  issue  marketing  certificates  or 
cash  pjayments  if,  for  the  immediately 
preceding  consecutive  10- week  period, 
the  USNE  price,  adjusted  for  the  value 
of  any  certificates  or  cash  payments 
issued  under  paragraph  (b)(1)  of  this 
section,  exceeds  the  NE  price  by  more 
than  1.25  cents  per  pound. 

(3)  Beginning  October  1, 1998.  and 
ending  October  22, 1998.  CCC  shall 
issue  marketing  certificates  or  cash 
payments  to  domestic  users  and 
exporters  in  accordance  with  this 
subpart  in  a  week  following  a 
consecutive  4-week  period  in  which: 

(i)  The  Friday  through  Thursday 
average  USNE  price  exceeds  the  Friday 
through  Thursday  average  NE  price  by 
more  than  1.25  cents  per  pound;  and 

(ii)  The  AWP  for  upland  cotton  does 
not  exceed  134  percent  of  the  current 
crop  loan  level  for  the  base  quality  of 
upland  cotton. 

(4)  Beginning  October  23,  1998,  and 
ending  July  31,  2003,  CCC  shall  issue 
marketing  certificates  or  cash  payments 
to  domestic  users  and  exporters  in 
accordance  with  this  subpart  in  a  week 
following  a  consecutive  4-week  period 
in  which: 

(i)  The  Friday  through  Thursday 
average  USNE  price  exceeds  the  Friday 
through  Thiu^ay  average  NE  price  by 
more  than  3.00  cents  per  pound;  and 

(ii)  The  AWP  for  upland  cotton  does 
not  exceed  134  percent  of  the  cinrent 
crop  loan  level  for  the  base  quality  of 
upland  cotton. 

(5)  Notwithstanding  the  provisions  of 
this  subpart,  user  marketing  certificate 
program  payments  shall  not  exceed 
$701,000,000  during  fiscal  years  1996 
through  2002.  Any  outstanding 
obligations  incurred  by  CCC  to  exporters 
under  this  program  before  April  5,  1996, 
will  not  be  subject  to  the  $701,000,000 
limitation.  ObHgations  incurred  by  CCC 
under  this  program  on  or  after  April  5, 
1996,  will  be  charged  against  the 
$701,000,000. 
***** 

3.  Section  1427.102  is  amended  by 
removing  the  definition  of  "optional 
origin  export  contract." 


4.  Section  1427.103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 427.103    Eligible  upland  cotton. 

(a)  For  purposes  of  this  subpart, 
eligible  upland  cotton  is  domestically 
produced  baled  upland  cotton  which 
bale  is  opened  by  an  eligible  domestic 
user  on  or  after  August  1. 1991.  and  on 
or  before  July  31.  2003.  or  exported  by 
an  eligible  exporter  on  or  after  July  18, 
1996.  and  on  or  before  July  31,  2003, 
during  a  Friday  through  Thursday 
period  in  which  a  payment  rate, 
determined  in  accordance  with 
§  1427.107,  is  in  effect,  and  which  meets 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section. 
***** 

5.  Section  1427.105  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1427.105    Upland  Cotton  Domwtic  UsM^f 
Export  Agrvement 

*         *         •         •         • 

(b)  Upland  Cotton  Domestic  User/ 
Exporter  Agreements  may  be  obtained 
from  Cotton  and  Rice  Branch, 
Warehouse  Contract  Division,  Kansas 
City  Commodity  Office,  P.O.  Box 
419205,  Kansas  City,  Missouri  64141- 
6205.  Telephone  requests  for  copies  of 
the  agreement  will  be  accepted  at  (816) 
926-6662.  In  order  to  participate  in  the 
program  authorized  by  this  subpart, 
domestic  users  and  exporters  must 
execute  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  and  forward 
the  original  and  two  copies  to  KCCO. 

6.  Section  1427.107  is  amended  by 
removing  paragraphs  (f)  through  (g),  by 
revising  paragraphs  (a)(l),(a)(2),  and  (b) 
through  (e).  and  by  adding  paragraph 
(a)(3),  to  read  as  follows: 

§1427.107    Payment  rata. 

(a)*   •   • 

(1)  Beginning  August  1, 1991,  and 
ending  September  30, 1998,  for 
exporters  for  cotton  shipped  on  or  after 
July  18,  1996,  and  for  domestic  users: 

(i)  Beginning  the  Friday  following 
August  1  and  ending  the  week  in  which 
the  Northern  Europe  current  (NEc)  price 
and  the  Northern  Europe  forward  (NEf) 
price  first  become  available,  the 
payment  rate  shall  be  the  difference 
between  the  USNE  price,  minus  1.25 
cents  per  poimd,  and  the  NE  price  in  the 
fourth  week  of  a  consecutive  4- week 
period  in  which  the  USNE  price 
exceeded  the  NE  price  each  week  by 
more  than  1.25  cents  per  pound,  and  the 
AWP  did  not  exceed  the  current  crop- 
year  loan  level  for  the  base  quality  of 
upland  cotton  by  more  than  130 
percent;  and 

(ii)  Beginning  the  Friday  through 
Thursday  week  after  the  week  in  which 
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the  NEc  price  and  the  NEf  price  first 
become  available  and  ending  the 
Thursday  following  July  31,  the 
jjayment  rate  shall  be  the  difference 
between  the  USNEc  price,  minus  1.25 
cents  per  pound,  and  the  NEc  price  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  the  USNEc  price 
exceeded  the  NEc  price  each  week  by 
more  than  1.25  cents  per  pound,  and  the 
AWP  did  not  exceed  the  current  crop- 
year  loan  level  for  the  base  quality  of 
upland  cotton  by  more  than  130 
percent.  If  either  or  both  the  USNEc 
price  and  the  NEc  price  are  not 
available,  the  payment  rate  may  be  the 
difference  between  the  USNEf  price, 
minus  1.25  cents  per  pound,  and  the 
NEf  price. 

(2)  Begirming  October  1, 1998,  and 
ending  October  22,  1998,  for  exporters 
and  for  domestic  users,  the  payment  rate 
shall  be  the  difference  between  the 
USNE  price,  minus  1.25  cents  per 
pound,  and  the  NE  price  in  the  fourth 
week  of  a  consecutive  4-week  period  in 
which  the  USNE  price  exceeded  the  NE 
price  each  week  by  more  than  1.25  cents 
per  pound,  and  the  AWP  did  not  exceed 
the  current  crop-year  loan  level  for  the 
base  quality  of  upland  cotton  by  more 
than  134  percent. 

(3)  Beginning  October  23,  1998,  and 
ending  July  31,  2003,  for  exporters  and 
for  domestic  users: 

(i)  Beginning  the  Friday  following 
August  1  and  ending  the  week  in  which 
the  NEc  price  and  the  NEf  price  first 
become  available,  the  payment  rate  shall 
be  the  difference  between  the  USNE 
price,  minus  3.00  cents  per  pound,  and 
the  NE  price  in  the  fourth  week  of  a 
consecutive  4-week  period  in  which  the 
USNE  price  exceeded  the  NE  price  each 
week  by  more  than  3.00  cents  per 
pound,  and  the  AWP  did  not  exceed  the 
current  crop-year  loan  level  for  the  base 
quahty  of  upland  cotton  by  more  than 
134  percent;  and 

(ii)  Begiiming  the  Friday  through 
Thursday  week  after  the  week  in  which 
the  NEc  price  and  the  NEf  price  first 
become  available  and  ending  the 
Thursday  follovdng  July  31,  the 
paytnent  rate  shall  be  the  difference 
between  the  USNEc  price,  minus  3.00 
cents  per  pound,  and  the  NEc  price  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  the  USNEc  price 
exceeded  the  NEc  price  each  week  by 
more  than  3.00  cents  per  pound,  and  the 
AWP  did  not  exceed  die  current  crop- 
year  loan  level  for  the  base  quaUty  of 
upland  cotton  by  more  than  134 
percent.  U  either  or  both  the  USNEc 
price  and  the  NEc  price  are  not 
available,  the  payment  rate  may  be  the 
difference  between  the  USNEf  price. 


minus  3.00  cents  per  pound,  and  the 
NEf  price. 

(b)  Beginning  August  1,  1991  and 
ending  September  30,  1998, 
notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  no 
payment  rate  shall  be  established  in  a 
week  following  a  consecutive  10-week 
period  in  which  the  USNE  price, 
adjusted  for  the  value  of  any  certificate 
or  cash  payment  issued  in  accordance 
with  paragraph  (a)  of  this  section, 
exceeds  the  NE  price  by  more  than  1.25 
cents  per  pound. 

(c)  Whenever  a  4-week  period  under 
paragraph  (a)  of  this  section  or  a  10- 
week  period  under  paragraph  (b)  of  this 
section  contains  a  combination  of  NE 
prices  only  for  1  to  3  weeks,  or  for  1  to 
9  weeks,  and  NEc  prices  and  NEf  prices 
only  for  1  to  3  weeks,  or  for  1  to  9 
weeks,  such  as  occurs  in  the  spring 
when  the  NE  price  is  succeeded  by  the 
NEc  price  and  the  NEf  price  ("spring 
transition")  and  at  the  start  of  a  new 
marketing  year  when  the  NEc  price  and 
the  NEf  price  are  succeeded  by  the  NE 
price  ("marketing  year  transition"), 
under  paragraphs  (a)  and  (b)  of  this 
section,  during  both  the  spring 
transition  and  the  marketing  year 
transition  periods,  to  the  extent 
practicable,  the  NEc  price  and  the 
USNEc  price  in  combination  with  the 
NE  price  and  the  USNE  price  shall  be 
taken  into  consideration  during  such  4- 
week  periods  and  such  10-week  periods 
to  determine  whether  a  payment  is  to  be 
issued.  During  both  the  spring  transition 
and  the  marketing  year  transition 
periods,  if  either  or  both  the  USNEc 
price  and  the  NEc  price  are  not 
available,  the  USNEf  price  and  the  NEf 
price  in  combination  with  the  USNE 
price  and  the  NE  price  shall  be  taken 
into  consideration  during  such  4-week 
periods  and  such  10-week  periods  to 
determine  whether  a  payment  is  to  be 
issued. 

(d)  For  purposes  of  this  subpart — 
(1)  With  respect  to  the  determination 

of  the  USNE  price,  the  USNEc  price,  the 
USNEf  price,  the  NE  price,  the  NEc 
price,  and  the  NEf  price: 

(i)  If  daily  quotations  are  not  available 
for  one  or  any  day  of  the  5-day  period, 
the  available  quotations  during  the 
period  will  be  used; 

(ii)  CCC  will  not  take  into 
consideration  a  week  in  which  no  daily 
quotes  are  available  for  the  entire  5-day 
period  for  either  or  both  the  USNE  price 
and  the  NE  price  during  the  period 
when  only  one  daily  price  quotation  is 
available  for  each  growth  quoted  for  M 
1-3/32  inch  cotton,  delivered  C.I.F. 
northern  Europe,  or  the  USNEc  price 
and  the  NEc  price,  or  the  USNEf  price 
and  the  NEf  price.  In  that  case,  CCC  may 


establish  a  payment  rate  at  a  level  it 
determines  to  be  appropriate,  taking 
into  consideration  the  payment  rate 
determined  in  accordance  writh 
paragraph  (a)  of  this  section  for  the  most 
recent  available  week;  and 

(iii)  Beginning  July  18,  1996,  if  no 
daily  quotes  are  available  for  the  entire 
5 -day  period  for  either  or  both  the 
USNEc  and  the  NEc  price,  the  marketing 
year  transition  shall  be  implemented 
immediately  as  provided  for  in 
paragraph  (c)  of  this  section. 

(2)  With  respect  to  the  determination 
of  the  USNE  price,  the  USNEc  price, 
and  the  USNEf  price,  if  a  quotation  for 
either  the  U.S.  Memphis  territory  or  the 
Cahfomia/ Arizona  territory  as  quoted 
for  M  1-3/32  inch  cotton,  delivered 
C.I.F.  northern  Europe,  is  not  available 
for  each  day  or  any  day  of  the  5-day 
period,  the  available  quotation(s)  will  be 
used. 

(e)  Payment  rates  for  loose,  reginned 
motes  and  semi-processed  motes  that 
are  5f  a  quality  suitable,  without  further 
processing,  for  spinning,  papermaking 
or  bleaching  shall  be  based  on  a 
percentage  of  the  basic  rate  for  baled 
lintr  as  specified  in  the  Upland  Cotton 
Domestic  User/Exporter  Agreement. 
***** 

7.  Section  1427.108  is  amended  by 
removing  paragraph  (c)(3)  and  by 
revising  paragraph  (c)(2),  to  read  as 
follows: 

§1427.108    Payment 


(c) 


*      *      * 


(2)  Through  July  31,  2003,  exported 
by  the  exporter  on  the  date  CCC 
determines  is  the  date  on  which  the 
cotton  is  shipped. 

***** 

8.  Section  1427.109  is  removed. 

Signed  at  Washington,  D.C.,  on  December 
2,  1998. 

James  C.  Kearney, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  9&-32653  Filed  12-6-98:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
pocket  No.  98-028-1] 

Importation  of  Poultry  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 
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SUMMARY:  We  are  proposing  to  amend 
the  regulations  for  importing  animal 
products  to  allow  the  importation  of 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  from  regions  where 
exotic  Newcastle  disease  (ENfD)  is 
considered  to  exist  if  they  originated  in 
a  region  free  of  END  and  meet  certain 
conditions  with  respect  to  processing 
and  shipping.  This  action  would  remove 
some  restrictions  on  the  importation  of 
poultry  products  from  regions  where 
END  is  considered  to  exist.  We  believe 
the  proposed  conditions  for  importation 
will  continue  to  protect  the  United 
States  from  END. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  8. 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-028-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-028-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  hidependence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  hohdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATJON  CONTACT:  Dr. 
Michael  David.  Senior  Staff 
Veterinarian,  Animals  and  Germplasm 
Programs,  National  Center  for  Import 
and  Export,  VS.  APHIS.  4700  River 
Road  Unit  39.  Riverdale.  MD  20737; 
(301)  734-5034;  ore-mail: 
michael.j.david@usda.gov. 
SUPPi-EMENTARY  INFORMATJON: 
Background 

The  regulations  in  9  CFR  part  94 
govern  the  importation  of  certain 
animals,  birds,  poultry,  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  The  regulations  in  94.6 
(referred  to  below  as  the  regulations) 
govern,  among  other  things,  the 
importation  of  poultry  carcasses,  parts, 
and  products  from  regions  where  exotic 
Newcastle  disease  (END)  is  considered 
to  exist. 

Under  the  regulations,  poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  may  be  imported  into 
the  United  States  from  regions  where 
END  is  considered  to  exist  only  under 
one  of  the  following  conditions: 


1.  If  they  are  imported  for 
consignment  to  a  museimi.  educational 
institution,  or  other  establishment  that 
has  been  approved  by  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  United 
States  Department  of  Agriculture 
(USDA).  Approval  is  based  on  the 
establishment  providing  the 
Administrator  writh  evidence  that  it  has 
the  equipment,  facilities,  and 
capabilities  to  store,  handle,  process,  or 
disinfect  the  articles  to  prevent  the 
introduction  or  dissemination  of  END 
into  the  United  States. 

2.  If  they  are  packed  in  hermetically 
sealed  containers  and  afterward  cooked 
by  a  commercial  method  to  produce 
articles  that  are  shelf  stable  without 
refrigeration. 

3.  If  they  are  thoroughly  cooked,  and, 
upon  inspection  by  a  representative  of 
the  United  States  Department  of 
Agricuhure  at  the  port  of  arrival,  have 
a  thoroughly  cooked  appearance 
throughout. 

4.  If  they  are  imported  under  permit 
granted  by  the  Administrator  of  APHIS 
after  he  or  she  determines  that  the 
importation  will  not  constitute  a  risk  of 
introducing  or  disseminating  END  into 
the  United  States. 

We  are  proposing  to  amend  §  94.6  to 
also  allow  poultry  carcasses  and  parts  or 
products  of  poultiy  carcasses  to  be 
imported  into  the  United  States  from 
regions  where  END  is  considered  to 
exist  if  they  originated  in  a  region  free 
of  END  and  meet  certain  requirements 
with  respect  to  processing  and  shipping. 
The  primary  purpose  of  this  change  is 
to  allow  poultry  meat  that  originates  in 
the  United  States  to  be  shipped  for 
processing  to  a  country  where  END  is 
considered  to  exist,  and  then  returned  to 
the  United  States.  The  proposal  would 
also  allow  poultry  meat  that  originates 
in  another  END-free  region  to  be 
processed  in  a  region  where  END  is 
considered  to  exist  and  then  be  shipped 
to  the  United  States.  This  action  would 
remove  some  restrictions  on  the 
importation  of  poultry  carcasses  and 
parts  or  products  of  poultry  carcasses 
from  regions  where  END  is  considered 
to  exist.  We  believe  this  action  poses 
only  a  negligible  risk  of  introducing 
END  into  the  United  States. 

Shipment  to  Approved  Establishments 

Under  this  proposed  rule,  the  poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  that  originate  in  a 
region  free  of  END  must  be  shipped  for 
processing  to  the  region  where  END  is 
considered  to  exist  in  closed  containers 
sealed  vfith  serially-numbered  seals 
appUed  by  an  official  of  the  national 
government  of  the  region  of  origin.  The 


shipments  would  have  to  be 
accompanied  by  a  certificate  that  was 
signed  by  an  official  of  the  national 
government  of  the  region  of  origin  and 
that  specifies  the  products'  region  of 
origin,  the  processing  establishment  to 
which  the  products  are  consigned,  and 
the  numbers  of  the  seals  applied  to  the 
shipping  containers. 

Upon  arrival  at  the  processing 
establishment,  the  poultry  carcasses  and 
parts  or  products  of  poultry  carcasses 
could  only  be  removed  from  the 
containers  after  an  official  of  the  foreign 
region's  national  government  had 
determined  that  the  seals  were  intact 
and  free  of  any  evidence  of  tampering. 

The  official  would  have  to  attest  to 
this  fact  by  signing  the  certificate 
accompanying  the  shipment.  The  signed 
certificate  would  have  to  be  kept  on  file 
at  the  processing  estabfishment  for  at 
least  2  years  after  export  of  the 
processed  products  to  the  United  States, 
and  must  be  made  available  to  USDA 
inspectors  to  demonstrate  compliance 
with  our  regulations,  if  requested, 
during  announced  or  unannounced 
inspections. 

Handling  at  Approved  Establishments 

Under  this  proposed  rule,  the  poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  would  be  eligible  for 
importation  into  the  United  States  only 
if  they  were  handled  and  processed  in 
accordance  with  the  following  criteria: 

1 .  Establishments  in  regions  where 
END  is  considered-to  exist  that  process 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  for  export  to  the 
United  States  may  not  receive  or  process 
any  live  poultry  since  END  is  easily 
spread  in  environments  where  live  birds 
are  caged  or  slaughtered. 

2.  Processing  establishments  are  not 
required  to  be  facifiUes  dedicated  to 
processing  poultry  products  from  END- 
hee  regions.  Poultry  carcasses  and  parts 
or  products  of  poultry  carcasses  that 
originate  in  regions  where  END  is 
considered  to  exist  may  be  processed  at 
the  same  faciUty  as  poultry  carcasses 
and  parts  or  products  of  poultry 
carcasses  from  END-free  regions 
provided  the  following  conditions  are 
met: 

•  All  areas,  utensils,  and  equipment 
liable  to  contact  the  poultry  carcasses 
and  parts  or  products  of  poultry 
carcasses  to  be  processed,  including 
areas,  utensils,  and  equipment  for 
skinning,  deboning.  cutting,  and 
packing,  must  be  cleaned  and 
disinfected  between  processing  poultry 
from  regions  where  END  is  considered 
to  exist  and  poultry  from  END-free 
regions  in  order  to  avoid  contamination. 


contaminati( 
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•  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  intended 
for  export  to  the  United  States  may  not 
be  handled,  cut,  or  otherwise  processed 
at  the  same  time  as  poultry  carcasses 
and  ptarts  or  products  of  poultry 
carcasses  not  eligible  for  export  to  the 
United  States  in  order  to  avoid 
contamination. 

•  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  intended 
for  export  to  the  United  States  must  be 
packed  in  clean,  new  packaging  that  is 
clearly  distinguishable  firom  that 
containing  poultry  carcasses  and  parts 
or  products  of  poultry  carcasses  not 
eligible  for  export  to  the  United  States. 
Poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  must  be  stored  in  a 
manner  that  ensures  that  no  cross- 
contamination  occurs. 

{3.  Under  the  proposed  rule, 
establishment  operators  would  have  to 
enter  into  a  cooperative  service 
agreement  with  APHIS  to  ensure  that  all 
expenses  incurred  by  APHIS  in 
inspecting  the  establishment  would  be 
paid  by  the  operators  of  the  processing 
establishment.  APHIS  anticipates  that 
such  inspections  would  occur  once  a 
year.  The  cooperative  service  account 
would  be  required  to  contain  a  balance 
at  least  equal  to  the  cost  of  one 
inspection.  APHIS  would  charge  the 
cooperative  service  account  for  travel, 
salary,  and  subsistence  of  APHIS 
employees,  as  well  as  administrative 
overhead  and  other  incidental  expenses 
(including  excess  baggage  charges  up  to 
150  poimds). 

Shipment  to  the  United  States 

Poultry  carcasses  emd  parts  or 
products  of  poultry  carcasses  to  be 
imported  into  the  United  States  must  be 
shipped  from  the  region  where  they 
were  processed  in  closed  containers 
sealed  with  serially-numbered  seals 
applied  by  an  official  of  the  national 
government  of  that  region.  The 
shipments  would  have  to  be 
accompanied  by  a  certificate  signed  by 
an  official  of  the  national  government  of 
the  region  where  the  poultry  carcasses 
and  parts  or  products  of  poultry 
carcasses  were  processed.  The 
certificate  would  have  to  state  that  all  of 
the  above  conditions  have  been  met  and 
would  also  have  to  list  the  numbers  of 
the  seals  applied.  A  copy  of  this 
certificate  must  also  be  kept  on  file  at 
the  processing  establishment  for  at  least 
2  years  after  the  products  were  shipped 
to  the  United  States. 

We  believe  the  conditions  described 
above  would  ensiu^  that  the  poultry 
products  present  a  negligible  risk  of 
introducing  END  into  the  United  States. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866,  and  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
FlexibiUty  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities.  Based 
on  the  information  we  have,  there  is  no 
basis  to  conclude  that  this  rule  will 
result  in  any  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  we  do  not  currently 
have  all  of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  this  proposed  rule. 

This  proposed  rule  would  amend  the 
regulations  for  importing  animal 
products  to  allow  the  importation  of 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  from  regions  where 
exotic  Newcastle  disease  (END)  is 
considered  to  exist  if  they  originated  in 
a  region  bee  of  END  and  meet  certain 
conditions  with  resj)ect  to  processing 
and  shipping.  This  proposal  would 
remove  some  restrictions  on  the 
importation  of  poultry  carcasses  and 
parts  or  products  of  poultry  carcasses 
from  regions  where  END  is  considered 
to  exist. 

In  accordance  with  21  U.S.C.  111- 
113, 114a,  115, 117, 120, 123,  and  134a, 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States,  and 
the  interstate  dissemination  within  the 
United  States,  of  communicable 
diseases  of  hvestock  and  poultry. 

This  proposal  would  allow  poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  that  originated  in  any 
END-free  region  to  be  processed  in  any 
region  where  END  is  considered  to  exist, 
and  then  be  shipped  to  the  United 
States.  At  this  time,  however,  the  most 
likely  outcome  of  this  proposal  is  that 
U.S.-origin  poultry  carcasses  and  parts 
or  products  of  poultry  carcasses  would 
be  shipped  to  Mexico  for  processing  and 
then  returned  to  the  United  States.  It  is 
unUkely  that  any  poultry  processed  in 
coimtries  other  than  Mexico  would 
enter  the  United  States  as  a  result  of  mis 
proposal.  The  high  cost  of  shipping 


processed  poultry  from  END-free 
countries  in  the  eastern  hemisphere  to 
the  United  States  makes  it  unlikely  that 
such  exports  could  compete  in  the  U.S. 
marjiet.  Further,  countries  other  than 
Mexico  in  the  western  hemisphere  that 
could  export  processed  poultry  to  the 
United  States  under  this  proposal 
generally  do  not  produce  enough 
poultry  and  poultry  products  to  meet 
their  own  domestic  demand.  Western 
countries  other  than  Mexico  may  also 
have  difficulty  competing  in  the  U.S. 
market  due  to  costs  of  shipping,  imless 
the  products  exjxjrted  were  specialty 
items  not  otherwise  produced 
domestically  in  the  United  States. 
The/efore,  we  anticipate  that  Mexico 
would  be  the  only  country  to  export  any 
processed  poultry  to  the  United  States 
under  this  proposal,  and  our  analysis  is 
based  on  this  scenario.  We  welcome 
public  comment  on  other  potential 
sources  of  processed  poultry  which 
would  be  allowed  importation  into  the 
United  States  if  this  proposal  were 
adopted. 

PoiAtry  From  Mexico 

Poultry  products  to  be  imported  into 
the  United  States  from  Mexico  under 
the  proposed  regulations  would  be 
required  to  originate  in  an  END-free 
region.  Under  §  94.6  of  the  regulations, 
the  only  END-free  regions  in  the  western 
hemisphere  are  Canada,  Chile,  Costa 
Rica,  and  the  United  States.  Poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  from  Costa  Rica  could 
potentially  be  imported  into  Mexico  for 
processing  and  export  to  the  United 
States,  but  Costa  Rica  does  not  appear 
to  produce  enough  poultry  carcasses 
and  j>arts  or  products  of  poultry 
carcasses  domestically  to  make  such 
exports  feasible  or  profitable.  It  is 
unlikely  that  any  Canadian  poultry 
would  be  shippjed  to  Mexico  for 
processing  under  this  nde  since  U.S. 
praultry  is  available  for  processing  at 
lower  cost.  Further,  the  costs  of 
shipping  the  poultry  carcasses  and  parts 
or  products  of  poultry  carcasses  to 
Mexico  from  Canada,  Costa  Rica,  Chile, 
or  any  other  END-free  foreign  region, 
and  subsequent  costs  of  shipping 
poultry  products  from  Mexico  to  the 
United  States,  would  likely  be  too  high 
for  the  processed  poultry  to  be 
comp>etitive  in  the  U.S.  market. 

Therefore,  it  is  likely  that  any  poultry 
carcasses  and  parts  or  products  of 
poultry  carcasses  to  be  imported  into 
Mexico  for  processing  in  accordance 
with  our  proposal  would  originate  in 
the  United  States  due  to  the  United 
States'  proximity  to  Mexico,  its  status  as 
a  net  poultry  exporter,  and  the  low  cost 
of  its  improcessed  poultry.  Poultry 
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carcasses  and  parts  or  products  of 
poultry  carcasses  would  likely  be 
ground-shipped  by  southwestern  and 
border  State  poultry  producers  to 
facihties  in  northern  Mexico  for 
processing  and  reexportation  to  the 
United  States.  Exactly  how  many  U.S. 
poultry  producers  would  take  advantage 
of  this  proposal  and  ship  poultry 
carcasses  or  products  to  Mexico  to  be 
processed  and  reexported  to  the  United 
States  is  not  known.  It  is  possible  that 
U.S.  producers  would  ship  poultry 
carcasses  or  products  to  Mexico  for 
processing  to  take  advantage  of  lower 
processing  costs  or  to  use  Mexican 
processing  plants  as  supplements  to  the 
existing  U.S.  workforce  and  facilities. 

In  1997,  the  United  States  produced 
33,115  million  pounds  of  poultry 
products,  valued  at  $17  billion,  and 
exported  poultry  meat  valued  at  over 
$2.2  billion  (with  10  percent  exported  to 
MexicoJ:  We  anticipate  that  whatever 
volume  of  processed  poultry  may  be 
imported  as  a  result  of  this  proposal 
would  be  minimal  in  relation  to  the 
overall  volume  of  poultry  products 
currently  available  in  the  United  States. 

In  1997,  the  United  States  imported 
poultry  meat  valued  at  $11.2  million. 
Less  than  2  percent  of  that  total 
($247,000)  was  imported  from  Mexico, 
while  over  93  percent  ($10.5  million) 
was  imported  from  Canada.  We 
anticipate  that  whatever  volume  of 
processed  poultry  that  is  imported  as  a 
result  of  this  proposal  will  be  minimal 
in  relation  to  the  total  volume  of  all 
processed  poultry  imported  into  the 
United  States. 

Trade  Relations 

This  proposal  would  remove  some 
restrictions  on  the  importation  of 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  from  regions  where 
ENI>is  considered  to  exist  and  would 
encourage  a  positive  trading 
environment  between  the  United  States 
and  Mexico  and  other  regions  where 
END  is  considered  to  exist  by 
stimulating  economic  activity  and 
providing  export  opportunities  to 
foreign  poultry  processing  industries. 

Effect  on  Small  Entities 

This  proposal  may  have  an  effect  on 
domestic  poultry  processors,  who  could 
potentially  lose  business  to  Mexican 
poultry  processors  as  a  result  of  the 
proposed  rule.  This  proposal  may  also 
benefit  U.S.  truckers  and  haulers, 
wholesale  traders,  and  poultry 
producers  and  packers,  who  stand  to 
benefit  from  increased  Mexican  trade. 
However,  the  extent  to  which  small 
entities  may  be  affected  by  this  proposal 
cannot  be  determined  at  this  time. 


Alternatives  Considered 

In  developing  this  proposed  rule,  we 
considered:  (1)  Making  no  changes  to 
the  regulations  governing  the 
importation  of  poultry  from  regions 
where  END  is  considered  to  exist;  (2) 
proposing  to  allow  the  importation  of 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  that  originated  in  a 
region  free  of  END  but  that  were 
processed  in  a  region  where  END  is 
considered  to  exist  under  conditions 
different  from  those  proposed;  or  (3) 
proposing  to  allow  the  importation  of 
poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  that  originated  in  a 
region  fi^e  of  END  but  that  were 
processed  in  a  region  where  END  is 
considered  to  exist  under  the  conditions 
proposed  in  this  document. 

We  rejected  the  first  alternative 
because  the  proposal  appears  to  provide 
a  way  to  remove  trade  restrictions  while 
maintaining  adequate  safeguards  against 
the  introduction  of  END  into  the  United 
States.  Under  these  circumstances, 
making  no  changes  to  the  regulations 
would  be  contrary  to  trade  agreements 
entered  into  by  the  United  States. 

We  also  rejected  the  second 
alternative  because  it  appeared  that 
conditions  less  stringent  than  those 
proposed  would  increase  the  risk  of  the 
introduction  of  END  into  the  United 
States  to  more  than  a  negligible  level 
and  that  more  stringent  conditions 
would  be  unnecessarily  restrictive.  We 
consider  the  proposed  conditions  to  be 
both  effective  and  necessary  in  keeping 
at  a  negligible  level  the  risk  of  imported 
poultry  products  introducing  END  into 
the  United  States. 

The  proposed  changes  to  the 
regulations  would  result  in  new 
information  collection  or  recordkeeping 
requirements,  as  described  below  under 
the  heading  "Paperwork  Reduction 
Act." 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 


the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  98-028-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  98-028-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
and  (2)  Clearance  Officer.  OCIO.  USDA. 
room  404-W.  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  amend  the 
regulations  to  relieve  certain  restrictions 
on  the  importation  of  poultry  carcasses 
and  parts  or  products  of  poultry 
carcasses  from  regions  where  exotic 
Newcastle  disease  (END)  is  considered 
to  exist  if  they  originated  in  a  region  free 
of^ND  and  meet  certain  conditions 
with  respect  to  processing  and  shipping. 

Implementing  this  proposed  rule 
would  necessitate  the  use  of  two 
paperwork  collection  activities:  The 
completion  of  a  foreign  meat  inspection 
certificate  and  the  placing  of  seals  on 
shipping  containers. 

We  are  asking  OMB  to  approve  our 
use  of  these  information  collections. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
vahdity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
proposed  information  collection  on 
those  who  are  to  respond,  (such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses). 

Estimate  of  burden:  PubUc  reporting 
burden  for  this  proposed  collection  of 
information  is  estimated  to  average 
0.147  hours  per  response. 
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Respondents:  Full-time,  salaried 
veterinarians  of  the  agency  of  the 
Government  of  Mexico  responsible  for 
animal  health. 

Estimated  annual  number  of 
respondents:  4. 

Estimated  annual  number  of 
responses  per  respondent:  51. 

Estimated  annual  number  of 
responses:  204. 

Estimated  total  annual  burden  on 
respondents:  30  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OCIO.  USDA.  room  404-W,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

List  of  Subjects  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry, 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS. 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISOee,  161,  l62, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a.  134b,  134c,  134f.  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  In  §  94.6,  the  section  heading 
would  be  revised,  paragraph  (c)(5) 
would  be  redesignated  as  paragraph 
(c)(6),  and  a  new  paragraph  (c)(5)  would 
be  added  to  read  as  follows: 

94.6    Carcasses,  parts  or  products  of 
carcasses,  and  eggs  (other  than  hatching 
eggs)  of  poultry,  game  birds,  or  other  birds; 
importations  from  regions  where  exotic 
Newcastie  disease  (END)  or  S.  enterttidis  is 
considered  to  exist 
***** 

(c)  *  *  * 

(5)  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  that 
originated  in  a  region  considered  to  be 
free  of  END  and  are  processed  (cut, 
packaged,  and/or  cooked)  in  a  region 
where  END  is  considered  to  exist  may 
be  imported  under  the  following 
conditions: 

(i)  Shipment  to  approved 
establishments. 

(A)  The  poultry  carcasses  or  parts  or 
products  of  poultry  carcasses  must  be 
shipped  from  the  END-free  region  where 
they  originated  in  closed  containers 


sealed  writh  serially-numbered  seals 
applied  by  an  official  of  the  national 
government  of  that  region.  They  must  be 
accompanied  by  a  certificate  that  is 
signed  by  an  official  of  that  region's 
national  government  and  specifies  the 
products'  region  of  origin,  the 
processing  establishment  to  which  the 
poiUtry  carcasses  or  parts  or  products  of 
poultry  carcasses  are  consigned,  and  the 
numbers  of  the  seals  applied  to  the 
shipping  containers. 

(Bj  The  poultry  carcasses  pr  parts  or 
products  of  poultry  carcasses  may  be 
removed  from  containers  at  the 
processing  estabfishment  in  the  region 
where  END  is  considered  to  exist  only 
after  an  official  of  the  foreign  region's 
national  government  has  determined 
that  the  seals  are  intact  and  free  of  any 
evidence  of  tampering.  The  official  must 
attest  to  this  fact  by  signing  the 
certificate  accompanying  the  shipment. 

(ii)  Handling  of  poultry  carcasses  and 
parts  or  products  of  poultry  carcasses. 
Establishments  '  in  regions  where  END 
is  considered  to  exist  that  process 
poultry  carcasses  or  parts  or  products  of 
poultry  carcasses  for  export  to  the 
United  States: 

(A)  May  not  receive  or  handle  any  live 
poultry. 

(B)  Must  keep  any  records  required  by 
this  section  on  file  at  the  facility  for  a 
p>eriod  of  at  least  2  years  after  export  of 
processed  products  to  the  United  States, 
and  must  make  those  records  available 
to  USDA  inspectors  during  inspections. 

(C)  May  process  poultry  carcasses  and 
parts  or  products  of  poultry  carcasses 
that  originate  in  both  END-&«e  regions 
and  regions  where  END  is  considered  to 
exist,  provided  that: 

(1)  All  areas,  utensils,  and  equipment 
liable  to  contact  the  poultry  carcasses 
and  parts  or  products  of  poultry 
carcasses  to  be  processed,  including 
skinning,  deboning,  cutting,  and 
packing  areas,  are  cleaned  and 
disinfected  between  processing  poultry 
from  regions  where  END  is  considered 
to  exist  and  poultry  carcasses  and  parts 
or  products  of  poultry  carcasses  from 
END-free  regions. 

(2)  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  intended 
for  export  to  the  United  States  are  not 
handled,  cut,  or  otherwise  processed  at 
the  same  time  as  any  poultry  not  eligible 
for  export  to  the  United  States. 

(3)  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  intended 


'  As  a  condition  of  entry  into  the  United  States, 
poultry  or  poultry  products  must  also  meet  all  of 
the  requirements  of  the  Poultry  Products  Inspection 
Act  (21  U.S.C.  451  et  seq.)  and  regulations 
thereunder  (9  CFR  part  381).  including 
requirements  that  the  poultry  or  poultry  products 
be  prepared  only  in  approved  establishments. 


for  export  to  the  United  States  are 
packed  in  clean  new  packaging  that  is 
clearly  distinguishable  from  that 
containing  any  poultry  not  eUgible  for 
export  to  the  United  States. 

[4)  Poultry  carcasses  and  parts  or 
products  of  poultry  carcasses  are  stored 
in  a  giaimer  that  ensures  that  no  cross- 
contamination  occurs. 

(iii)  Cooperative  service  agreement. 
Operators  of  processing  establishments 
must  enter  into  a  cooperative  service 
agreement  with  APHIS  to  pay  all 
expenses  incurred  by  APHIS  in 
inspecting  the  establishment.  APHIS 
anticipates  that  such  inspections  will 
occur  once  a  year.  The  cooperative 
service  account  must  always  contain  a 
balance  that  is  at  least  equal  to  the  cost 
of  one  inspection.  APHIS  will  charge 
the  cooperative  service  account  for 
travel,  salary,  and  subsistence  of  APHIS 
employees,  as  well  as  administrative 
overhead  and  other  incidental  expenses 
(incfuding  excess  baggage  charges  up  to 
150  pounds). 

(iv)  Shipment  to  the  United  States. 
Poultry  carcasses  and  parts  or  products 
of  poultry  carcasses  to  be  imported  into 
the  United  States  must  be  shipped  horn 
the  region  where  they  were  processed  in 
closed  containers  sealed  with  serially- 
numbered  seals  appUed  by  an  official  of 
the  national  government  of  that  region. 
The  shipments  must  be  accompanied  by 
a  certificate  signed  by  an  official  of  the 
national  government  of  the  region  where 
the  poultry  was  processed  that  lists  the 
numbers  of  the  seals  applied  and  states 
that  all  of  the  conditions  of  this  section 
have  been  met.  A  copy  of  this  certificate 
must  be  kept  on  file  at  the  processing 
establishment  for  at  least  2  years. 
***** 

Done  in  Washington.  DC,  this  2nd  day  of 
December  1998. 
Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  98-32654  Filed  12-6-98;  8:45  am) 
BIIXING  COOE  3410-M-P 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  and  A300- 
600  series  airplanes.  This  proposal 
would  require  replacement  of  the  rivets 
that  attach  the  pressurized  floor  panel  to 
gantries  4  and  5  with  new  titanium  alloy 
bolts.  This  proposal  also  would  require, 
for  certain  airplanes,  repetitive 
inspections  to  detect  discrepancies  of 
the  rivets;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
rivets  that  attach  the  pressurized  floor 
panel  to  gantries  4  and  5,  which  could 
result  in  the  loss  of  the  floor  panel  and 
consequent  rapid  decompression  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
106-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110- 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vdll  be  filed  in  the  Rules 
Docket. 

Commenters  virishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-106-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-106-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  and  A300-600  series 
airplanes.  The  DGAC  advises  that, 
during  maintenance  on  a  Model  A300 
series  airplane,  maintenance  personnel 
discovered  several  rivets  had  been 
sheared  off  that  attach  the  pressurized 
floor  panel  to  gantry  5  between  frames 
47  and  48.  Those  rivets  are  also  used  to 
attach  the  pressurized  floor  panel  to 
gantry  4.  Investigation  has  revealed  that 
alternate  bending  stress  under  the  rivet 
heads  caused  the  rivets  to  break.  The 
cause  of  the  stress  has  been  attributed  to 
an  alternate  shear  load  between  the 
pressurized  floor  panel  and  gantries  4 
and  5.  Failure  of  the  rivets,  if  not 
corrected,  could  result  in  the  loss  of  the 
floor  panel  and  consequent  rapid 
decompression  of  the  airplane. 

The  rivets  that  attach  the  pressurized 
floor  panel  to  gantries  4  and  5  on  certain 
Model  A300-600  series  airplanes  are 
similar  in  design  to  those  on  Model 
A300  series  airplanes;  therefore,  both 
models  may  be  subject  to  the  same 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-53-0331.  dated  March  18.  1997 
(for  Model  A300  series  airplanes),  and 
A300-53-6107.  dated  March  18. 1997 


(for  Model  A30a-600  series  airplanes), 
which  describe  procedures  for 
replacement  of  the  rivets  between 
frames  47  and  48  at  gantries  4  and  5 
writh  new  titaniiun  alloy  bolts. 

For  certain  airplanes,  these  service 
bulletins  also  describe  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  discrepancies  of  the  existing 
rivets;  corrective  actions,  if  necessary; 
and  eventual  replacement  of  the  plain 
aluminiun  rivets  or  blind  rivets  with 
titanium  alloy  bolts. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  97-176-229(3). 
dated  August  13,  1997,  in  order  to 
assxu-e  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  EXJAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  rivets  that 
attach  the  pressurized  floor  panel  to 
gantries  4  and  5  with  new  titanium  alloy 
bolts.  For  certain  airplanes,  this 
proposal  would  require  repetitive 
inspections  to  detect  discrepancies  of 
the  existing  rivets;  corrective  actions,  if 
necessary;  and  eventual  replacement  of 
the  plain  aluminum  rivets  or  blind 
rivets  that  attach  the  pressurized  floor 
panel  to  gantries  4  and  5  with  titanium 
alloy  bolts. 

Cost  Impact 

The  FAA  estimates  that  24  Airbus 
Model  A300  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  26  work  hours  per 
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airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  between  $3,160  and  $3,520 
per  airplane,  depending  on  the  service 
kit  purchased.  Based  on  these  figures, 
the  cost  impact  of  the  replacement 
proposed  by  this  AD  on  U.S.  operators 
of  Airbus  Model  A300  series  airplanes 
is  estimated  to  be  as  low  as  $4,720  per 
airplane  or  as  high  as  $5,080  per 
airplane. 

The  FAA  estimates  that  61  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  26  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  between  $3,530  and  $3,550 
per  airplane,  depending  on  the  service 
kit  purchased.  Based  on  these  figures, 
the  cost  impact  of  the  replacement 
proposed  by  this  AD  on  U.S.  operators 
of  Airbus  Model  A300-600  series 
airplanes  is  estimated  to  be  as  low  as 
$5,090  per  airplane  or  as  high  as  $5,110 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  proposed  inspection,  it 
would  take  approximately  1  work  hour 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  this 
figure,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
of  Airbus  Model  A300  and  A300-600 
series  airplanes  is  estimated  to  be  $60 
per  airplane,  per  inspection  cycle. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  v«ll  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiibus  Industrie:  Docket  98-NM-106-AD. 

Applicability:  Model  A300  and  A300-600 
series  airplanes  on  which  Airbus 
Modification  11523  (reference  Airbus  Service 
Bulletins  A300-53-0331  and  A30O-53-6107, 
both  dated  March  18, 1997)  has  not  been 
accomplished,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  jjerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep)air  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  rivets  that  attach 
the  pressurized  floor  panel  to  gantries  4  and 
5,  which  could  result  in  the  loss  of  the  floor 
panel  and  consequent  rapid  decompression 
of  the  airplane,  accomplish  the  following: 

(a)  Accomplish  paragraph  (a)(1).  or 
paragraphs  (a)(2)  and  (a)(3),  of  this  AD  at  the 
times  specified  in  those  paragraphs  in 
accordance  with  Airbus  Service  Bulletin 
A30O-53-0331,  dated  March  18, 1997  (for 
Airbus  Model  A300  series  airplanes);  or 
Airbus  Service  Bulletin  A30O-53-6107, 
dated  March  18, 1997  (for  Airbus  Model 
A30O-600  series  airplanes);  as  applicable. 


(1)  Replace  the  rivets  that  attach  the 
pressurized  floor  ptanel  to  gantries  4  and  5 
with  new  titanium  alloy  bolts,  at  the 
applicable  time  specified  in  paragraph 
(a)(l)(i).  (a)(l)(ii).  (a)(l)(iii),  or  (a)(l)(iv)  of 
this  AD. 

(i)  For  Airbus  Model  A300-600  series 
airplanes,  replace  the  rivets  prior  to  the 
accumulation  of  7,150  total  flight  cycles. 

(iifpor  Airbus  Model  A300  B4-203  series 
airplanes,  replace  the  rivets  prior  to  the 
accumulation  of  10,000  total  flight  cycles, 
(iii)  For  Airbus  Model  A300  B4-2C  and 
B4-103  series  airplanes,  replace  the  rivets 
prior  to  the  accumulation  of  12,300  total 
flight  cycles. 

(iv)  For  Airbus  Model  A300  B2-1C.  B2- 
203,  and  B2K-3C  series  airplanes,  replace  the 
rive'jS  prior  to  the  accumulation  of  14,600 
total  flight  cycles. 

(2)  Perform  a  detailed  visual  inspection  to 
detect  any  broken  or  discrepant  rivets  that 
attach  the  pressurized  floor  panel  to  gantries 
4  and  5,  at  the  applicable  time  specified  in 
paragraph  (a)(2)(i),  (a)(2)(ii),  {a)(2)(iii),  or 
(a)(2)(iv)  of  this  AD.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  350  flight 
cycles  until  accomplishment  of  the  action 
required  by  paragraph  (a)(3)  of  this  AD. 
(i)  For  Airbus  Model  A300-600  series 
airplanes,  insfject  the  rivets  prior  to  the 
accumulation  of  7,500  total  flight  cycles,  or 
within  350  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(ii)  For  Airbus  Model  A300  84-203  series 
airplanes,  inspect  the  rivets  prior  to  the 
accumulation  of  10,350  total  flight  cycles,  or 
within  350  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later 

(iii)  For  Airbus  Model  A300  B4-2C  and 
84-103  series  airplanes,  insf)ect  the  rivets 
prior  to  the  accumulation  of  12,650  total 
flight  cycles,  or  within  350  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occars  later. 

(iv)  For  Airbus  Model  A300  B2-1C,  82- 
203.  and  82K-3C  series  airplanes,  inspect  the 
rivets  prior  to  the  accumulation  of  14,950 
total  flight  cycles,  or  within  350  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  Within  3,000  flight  cycles  after  the 
effective  date  of  this  AD,  replace  the  rivets 
that  attach  the  pressurized  floor  panel  to 
gantries  4  and  5  with  new  titanium  alloy 
bolts  in  accordance  with  the  applicable 
service  bulletin.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  rejjetitive  insf)ections. 

(b)  If  any  discrepant  or  broken  rivet  is 
detected  during  any  inspection  specified  in 
paragraph  (a)(2)  of  this  AD.  prior  to  further 
flight,  accomplish  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD,  as  applicable,  in  accordance 
with  Airbus  Service  Bulletin  A300-53-0331. 
dated  March  18,  1997  (for  Airbus  Model 
A300  series  airplanes):  or  Airbus  Service 
Bulletin  A300-53-6107,  dated  March  18, 
1997  (for  Airbus  Model  A300-600  series 
airplanes). 

(1)  If  less  than  15  discrepant  or  broken 
rivets  are  detected,  prior  to  further  flight, 
replace  the  discrepant  or  broken  rivets  with 
serviceable  rivets  and  continue  the  repetitive 
inspections,  in  accordance  with  the 
applicable  service  bulletin,  until 
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accomplishment  of  the  action  required  by 
paragraph  (a)(3)  of  this  AD. 

(2)  If  15  or  more  discrepant  or  broken  rivets 
are  detected,  prior  to  further  flight,  replace 
all  the  rivets  that  attach  the  pressurized  floor 
panel  to  gantries  4  and  5  with  new  titanium 
alloy  bolts,  in  accordance  with  the  applicable 
service  bulletin.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  inspections  required  bv  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-176- 
229(B).  dated  August  13,  1997. 

Issued  in  Ren  ton,  Washington,  on 
December  2,  1998. 
John  W.  McGraw. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  98-32620  Filed  12-8-98:  8:45  am) 

mUJHQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  98^GL-63] 

Proposed  EstaliNshment  of  Class  E 
Airspace;  Ada,  MN 

AQEMCY:  Federal  AviaUon 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Ada.  MN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  33 
has  been  developed  for  Nonnan  County 
Ada/Twin  Valley  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to  create 
controlled  airspace  at  Norman  County 
Ada/Tvkrin  Valley  Airport  to 
accommodate  the  approach. 


DATES:  Comments  must  be  received  on 
or  before  January  26.  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-63.  2300  East 
Devon  Avenue.  Des  Plaines.  IlUnois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Airspace  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must"  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmentcil,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripHcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
follovdng  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-63."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  wiU  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Ilhnois. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Ada.  MN. 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  33  SIAP  at  Norman 
County  Ada/Twin  Valley  Airport  by 
creating  controlled  airspace  at  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F  dated  September 
10,  1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  Usted  in  this 
dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects 

Airspace.  Inc 
Navigation  (air] 

The  Proposed  J 

Accordingly, 
authority  deleg 
Aviation  Admi] 
amend  14  CFR 

PART  71— DES 
CLASS  B,  CLA 
CLASS  E  AIRS 
AIRWAYS;  ROI 
POINTS 

1.  The  authoi 
continues  to  rei 


§71.1    [Amende 

2.  The  incorj 
14  CFR  71.1  of 
Administration 
Designations  a] 
dated  Septemb 
September  16, 
follows: 

Paragraph  61 
areas  extendin, 
more  above  the 


AGL  NfN  E5  Ada 

Ada,  Norman  Co 

Airport,  MN 

(Ut.  47''15'38' 

That  airspace  i 
feet  above  the  su 
radius  of  the  Noi 
Valley  Airport. 

*       '  •         * 

Issued  in  Des  1 
24, 1998. 
Maureen  Woods 

Manager,  Air  Trc 
[FR  Doc.  98-327 
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List  of  Subjects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth. 
•        *        •        •       .  * 

AGL  MN  E5  Ada,  MN  [New] 

Ada,  Norman  County  Ada/Twin  Valley 
Airport,  MN 
(Ut.  47''15'38"N.,  long.  96''24'01"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Norman  County  Ada/Twin 
Valley  Airport. 

»         •         »         *         • 

Issued  in  Des  Plaines,  Illinois  on  November 
24, 1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  98-32730  Filed  12-8-98;  8:45  am] 

BILLMG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adininlstration 

21  CFR  Part  334 
[Docket  No.  78N-036L] 
RIN  0910-AA01 

Laxative  Drug  Products  for  Over-the- 
Counter  Human  Use;  Partial 
Withdrawal  of  Proposed  Amendment 
to  the  Tentative  Final  Monograph; 
Intent  to  Repropose 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice  of  proposed  rulemaking; 
withdrawal  in  part  and  intent  to 
repropose. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
that  part  of  the  notice  of  proposed 
rulemaking  that  would  have  amended 
the  tentative  final  monograph  for  over- 
the-coxmter  (OTC)  laxative  drug 
products  to  include  additional 
professional  labeling  for  oral  and  rectal 
dibasic  sodium  phosphate/monobasic 
sodium  phosphate  (sodiimi  phosphates) 
drug  products.  The  agency  intends  to 
repropose  the  professional  labeling  for 
these  products  in  a  future  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Chang,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  21,  1998  (63  FR 
27886),  FDA  published  an  amendment 
to  the  tentative  final  monograph  for 
OTC  laxative  drug  products  proposing 
to  include  additional  general  labeling 
and  expanded  professional  labeling  for 
oral  and  rectal  sodium  phosphates  drug 
products.  The  agency  proposed  to 
expand  the  professional  labeling  for 
products  containing  sodium  phosphates 
in  §  334.80(b)(2)  of  the  tentative  final 
monograph  for  OTC  laxative  drug 
products  (50  FR  2124  at  2157,  January 
15,  1985).  The  agency  also  proposed  a 
new  format  using  specific  headings  to 
make  the  proposed  professional  labeling 
information  clearer  and  more  readable. 
Interested  persons  were  invited  to 
submit  written  comments  or  objections 
by  August  19, 1998. 

The  agency  plans  to  further  expand 
the  professional  labeling  in  proposed 
§  334.80(b)(2).  This  notice  is  to  inform 
interested  persons  that  the  agency  is 
withdrawing  the  proposed  amendment 
to  the  OTC  laxative  tentative  final 
monograph  for  professional  labeling  for 
products  containing  sodium  phosphates 
in  §  334.80(b)(2)  and  will  be  reproposing 
the  professional  labeling  in  a  future 
issue  of  the  Federal  Register.  Fiuther, 
this  partial  withdrawal  of  the  proposed 
amendment  to  the  OTC  laxative 
tentative  final  monograph  does  not 
affect  the  current  marketing  status  of 
sodium  phosphates  drug  products. 

The  agency  has  determined  under  21 
CFR  25.31(c)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

This  withdrawal  notice  is  issued 
under  authority  of  21  U.S.C.  321,  351, 
352,353.355,360,371. 

Dated:  December  1, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-32642  Filed  12-8-98;  8:45  am) 

BILLMG  CODE  4160-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD055-3021b;  FRL-6199-4] 

Apprcjval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Stage  II  Vapor  Recovery 
Comparability  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  the  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Maryland.  The  revision  concerns  a  plan 
which  demonstrates  that  the  emission 
reductions  of  volatile  organic 
compounds  (VOC)  required  in  ozone 
attainaient  and  marginal  ozone 
nonattfiinment  areas  in  Maryland  are 
comparable  to  the  reductions  which 
would  be  achieved  by  Stage  11  vapor 
recovery  (Stage  II)  in  those  same  areas. 
EPA  is  proposing  this  revision  to 
achieve  reductions  in  the  emissions  of 
VOCs  in  the  State  of  Maryland  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments,  EPA  will 
not  take  further  action  on  this  proposed 
rule,  if  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  vdll  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
This  Stage  11  comparability  plan  allows 
Maryland  to  achieve  VOC  reductions. 
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DATES:  Comments  must  be  received  in 
writing  by  January  8, 1999. 
ADDflESSES:  Written  comments  should 
be  addressed  to  Makeba  A.  Morris. 
Chief,  Technical  Assessment  Branch, 
Mailcode  3AP22,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Bahimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Ruth  E.  Knapp,  (215)  814-2191,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  knapp.ruth@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  November  30,  1998. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  ID. 
IFR  Doc.  98-32578  Filed  12-8-98;  8:45  am] 
MLUNQ  CODE  as«0-60-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MO076-3030b;  FRL-6197-41 

Approval  artd  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  General  Conformity  Rule 

AGENCY:  Environmental  f^rotection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  the  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Maryland  for  the  purpose  of  establishing 
a  general  conformity  rule.  The  general 
conformity  rule  sets  forth  poUcy,  criteria 
and  procedures  for  demonstrating  and 
assuring  conformity  of  non- 
transportation  related  Federal  projects 
to  all  applicable  air  quahty 
implementation  plans.  EPA  is  proposing 
to  approve  Maryland's  general 
conformity  regulation  as  a  SIP  revision 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 


because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
more  detailed  description  of  the  State 
submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

If  EPA  receives  no  adverse  comments, 
EPA  will  not  take  further  action  on  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect. 

EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
wTiting  by  January  8,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Robert  Kramer,  Chief; 
Energy,  Radiation  and  Indoor 
Environment  Branch;  Mailcode  3AP23; 
U.S.  Environmental  Protection  Agency, 
Region  III;  1650  Arch  Street; 
Philadelphia.  Permsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney,  (215)  814-2184.  at  the 
EPA  Region  HI  address  above,  or  by  e- 
mail  at  budney.larry@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  to  approve  the  Maryland  General 
Conformity  regulation,  which  is  located 
in  the  "Rules  and  Regulations"  section 
of  this  Federal  Register  publication. 

Dated:  November  24. 1998. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  m. 
[FR  Doc.  98-32573  Filed  12-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  58 

[FRL-6198-6] 
RIN  2060-AH92 

Air  Quality  Index  Reporting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  change  the 
uniform  air  quality  index  used  by  States 
for  daily  air  quality  reporting  to  the 
general  public  in  accordance  with 
section  319  of  the  Clean  Air  Act  (Act). 
These  proposed  changes  include  the 
addition  of  the  following  elements:  a 
new  category  described  as  "unhealthy 
for  sensitive  groups."  new  breakpoints 
for  the  ozone  {O3)  sub-index  in  terms  of 
8-hour  average  O3  concentrations,  a  new 
sub-index  for  fine  particulate  matter 
(PM2.J),  and  conforming  changes  to  the 
sub-indices  for  inhalable  particulate 
matter  (PMio).  carbon  monoxide  (CO), 
and  sulfur  dioxide  (SO2).  These 
proposed  changes  reflect  the  revisions 
to  the  health-based  primary  national 
ambient  air  quality  standards  (NAAQS) 
for  O3  and  particulate  matter  (PM) 
published  in  the  Federal  Register  on 
July  18.  1997.  This  document  discusses 
the  development  of  related 
informational  materials  on  pollutant- 
specific  health  effects  and  sensitive 
groups  and  on  precautionary  actions 
that  can  be  taken  by  individuals  to 
reduce  exposures  of  concern.  This 
document  also  discusses  the 
interrelationship  between  the  uniform 
air  quality  index  and  other  programs 
that  provide  air  quality  information  and 
related  health  information  to  the  general 
public,  including  State  and  local  real- 
time air  quality  data  mapping  and 
commiuiity  action  programs. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
January  25,  1999. 
ADDRESSES:  Submit  comments  (in 
duplicate  if  possible)  on  the  proposed 
rule  to:  Air  and  Radiation  Docket  and 
hiformation  Center  (6102),  A^tn:  Docket 
No.  A-98-20,  Environmental  Protection 
Agency,  401  M  St..  SW.  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terence  Fitz-Simons.  MD-14,  Office  of 
Air  Quality  Planning  and  Standards. 
EPA.  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-0889.  e-mail  fitz- 
simons.terence@epamail.epa.gov.  For 
health  effects  information  contact  Susan 
Lyon  Stone,  MD-15,  Office  of  Air 
Quality  Plaiming  and  Standards,  EPA, 
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Research  Triangle  Park,  NC  27711. 
telephone  (919)  541-1146.  e-mail 
stone.susan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  President  Clinton's 
June  1. 1998  Executive  Memorandimi  on 
Plain  Language  in  government  writing, 
this  package  is  written  using  plain 
language.  Thus,  the  use  of  "we"  or  "us" 
in  tihis  package  refers  to  EPA.  The  use 
of  "you"  refers  to  the  reader  and  may 
include  industry.  State  and  local 
agencies,  environmental  groups  and 
other  interested  individuals. 

D6cket 

Docket  No.  A-98-20,  containing 
information  relating  to  the  EPA's 
revision  of  the  uniform  air  quaUty 
index,  is  available  for  public  inspection 
in  the  Air  and  Radiation  Docket  and 
Information  Center  of  the 
Environmental  Protection  Agency,  401 
M  St.  SW,  room  M-1500,  Washington, 
DC.  The  docket  may  be  inspected 
between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding 
holidays.  A  reasonable  fee  may  be 
charged  for  copying. 

Availability  of  Related  Information 

Certain  docinnents  are  available  from 
the  U.S.  Department  of  Commerce, 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  Available  documents  include: 

(1)  The  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Ozone:  Assessment  of  Scientific  and 
Technical  Information  ("Staff 
Paper")(EPA^52/R-96-007,  June  1996, 
NTIS  #  PB-96-203435,  $67.00  paper 
copy  and  $21.50  microfiche).  (Add  a 
$3.00  handling  charge  per  order.) 

(2)  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Particulate 
Matter:  Policy  Assessment  of  Scientific 
and  Technical  Information  ("Staff 
Paper")  (EPA-452/R-96-013,  July  1996, 
NTIS  #PB-97-l  15406,  $47.00  paper 
copy  and  $19.50  microfiche).  (Add  a 
$3.00  handling  charge  per  order.) 

The  following  dociunent  will  be 
available  in  January  1999  from  the 
National  Center  for  Enviroimaental 
Publications  and  Information  (NCEPI). 
Requests  for  this  publication  can  be 
mailed  to:  U.S.  Environmental 
Protection  Agency,  NCEPI,  P.O.  Box 
42419.  Cincinnati.  OH,  45242.  Your 
request  may  also  be  phoned  in  to  NCEPI 
at  1-800-490-9198  or  faxed  to  513- 
489-8695. 

(1)  Commimity  Action  Programs: 
Blueprint  for  Program  Design  (EPA  420- 
R-98-003). 
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I.  Background 

A.  What  Are  the  Legislative 
Requirements? 

Section  319  of  the  Act  governs  the 
establishment  of  uniform  air  quaUty 
index  for  reporting  of  air  quaUty.  This 
section  directs  the  Administrator  to 
"promulgate  regulations  establishing  an 
air  quahty  monitoring  system 
throughout  the  United  States  which 
utilizes  uniform  air  quality  monitoring 
criteria  and  methodology  and  measures 
such  air  quality  according  to  a  uniform 
air  quality  index"  and  "provides  for 
daily  analysis  and  reporting  of  air 
quality  based  upon  such  uniform  air 
quality  index*   *   *". 

B.  What  Is  the  History  of  the  Air  Quality 
Index? 

In  1976,  we  established  a  nationally 
uniform  air  quality  index  (AQI).  called 
the  Pollutant  Standard  Index  (PSI),  for 
use  by  State  and  local  agencies  on  a 


voluntary  basis  (41  FR  37660).  This 
uniform  index  was  established  in  hght 
of  a  study  conducted  by  EPA  and  the 
President's  Council  on  Environmental 
Quality  (CEQ  1976).  This  study  found 
that  the  55  urban  areas  in  the  U.S.  and 
Canada  reporting  an  index  of  air  quality 
used  14  different  indices,  in  conjunction 
with  different  cautionary  messages, 
such  that  in  essence  55  different  indices 
were  being  used  to  report  air  quaUty. 
This  diversity  of  indices  sent  a 
confjsing  message  about  eiir  quahty  to 
the  public.  Based  in  part  on  this  study, 
we  developed  an  index  to  meet  the 
needs  of  State  and  local  agencies  that 
has  the  following  advantages:  it  sends  a 
clear  and  consistent  message  to  the 
public  by  providing  nationally  uniform 
information  on  air  quality;  it  is  keyed  to 
the  NAAQS  and  the  significant  harm 
level  (SHL) '  which  have  a  scientific 
basis  relating  air  quality  and  public 
health;  it  is  simple  and  easily 
imderstood  by  the  public;  it  provides  a 
basis  for  accommodating  changes  to  the 
NAAQS;  and  it  can  be  forecasted  to 
provide  advance  information  on  air 
quality. 

The  PSI,  which  is  also  commonly 
referred  to  by  some  State  and  local 
agencies  as  the  AQI,  includes  sub- 
indiges  for  Oj.  PM,  CO,  SO2.  and 
nitrogen  oxide  (NO2),  which  relate 
ambient  pollutant  concentrations  to 
index  values  on  a  scale  from  0  through 
500.  This  represents  a  very  bcoad  range 
of  air  quahty,  from  pristine  air  to  air 
pollution  levels  that  present  imminent 
and  substantial  endangerment  to  the 
pubUc.  The  index  is  normalized  across 
pollutants  by  defining  an  index  value  of 
100  as  the  numerical  level  of  the 
primary  NAAQS  for  each  pollutant  and 
an  index  value  of  500  as  the  SHL.^  Such 
index  values  serve  to  divide  the  index 
into  categories,  with  each  category  being 


'  Significant  harm  l«vels  are  those  ambient 
concentrations  of  air  pollutants  that  present  an 
imminent  and  substantial  endangerment  to  public 
health  or  welhre.  or  to  the  environment,  as 
esublisbed  in  40  CFR  part  51.151. 

3 Intermediate  index  values  of  200.  300.  and  400 
were  defined  and  are  the  basis  for  the  Alert, 
Warning,  and  Emergency  episode  levels  included  in 
40  OK  part  51.  appendix  L,  as  part  of  the 
Prev»aition  of  Air  Pollution  Emergency  Episodes 
program.  This  program  requires  specified  areas  to 
have  contingency  plans  in  place  and  to  implement 
these  plans  during  episodes  when  high  levels  of  air 
pollution,  approaching  the  SHL,  are  in  danger  of 
being  reached.  Changes  to  this  emergency  episode 
program  will  be  proposed  in  the  near  future. 

Below  an  index  value  of  100,  an  intermediate 
value  of  50  was  defmed  either  as  the  level  of  the 
annual  standard  if  an  annual  standard  has  been 
established  (for  PMio  and  SO2),  or  as  a 
concentration  equal  to  one-half  the  value  of  the 
short-term  standbud  used  to  dePme  an  index  value 
of  100  (for  Oj  and  CO).  Inhalable  particulate  matter, 
PMio.  refers  to  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal  10 
miatjmeters. 


67820  Federal  Register / Vol.  63.  No.  236 /Wednesday.  December  9.  1998 /Proposed  Rules 


identified  by  a  simple  informative 
descriptor.  The  descriptors  are  intended 
to  convey  to  the  public  information 
about  how  air  quality  within  each 
category  relates  to  pubHc  health,  with 
increasing  public  health  concerns  being 
conveyed  as  the  categories  range  to  the 
upper  end  of  the  scale.  Additional 
information  about  the  general  health 
effects  associated  with  each  category, 
and  precautions  that  sensitive  groups 
and  the  general  public  should  take  to 
avoid  exposures  of  concern,  has  been 
made  available  through  an 
informational  booklet,  updated  as 
appropriate,  that  also  presents  and 
explains  the  PSI  (EPA,  1994). 

m  1979,  we  made  cheinges  to  the  PSI. 
in  part  to  reflect  revisions  to  the 
NAAQS  for  O3,  and  to  establish 
requirements  for  PSI  reporting  (44  FR 
27598).  The  requirement  for  State  and 
local  agencies  to  report  the  PSI  appears 
in  40  CFR  part  58.50,  and  the  specific 
requirements  (e.g.,  what  to  report,  how 
to  report,  reporting  frequency, 
calculations)  are  in  appendix  G  to  40 
CFR  part  58. 

C.  What  Programs  Are  Related  to  the 
PSI? 

Historically,  State  and  local  agencies 
have  used  primarily  the  PSI,  or  other 
AQIs,  to  provide  general  information  to 
the  pubhc  about  air  quality  and  its 
relationship  to  public  health.  In  recent 
years,  many  States  and  local  agencies,  as 
well  as  EPA,  have  been  developing  new 
and  innovative  programs  and  initiatives 
to  provide  more  information  to  the 
public,  in  a  more  timely  way.  These 
initiatives,  including  real-time  data 
reporting  through  the  Ozone  Mapping 
Project  and  community  action  programs, 
can  serve  to  provide  useful,  up-to-date, 
and  timely  information  to  the  public 
about  air  pollution  and  its  effects.  Such 
information  will  help  individuals  take 
actions  to  avoid  or  reduce  exposures  of 
concern  and  can  encourage  the  public  to 
take  actions  that  will  reduce  air 
pollution  on  days  when  levels  are 
projected  to  be  in  air  quality  categories 
of  concern  to  local  communities.  Thus, 
these  programs  are  significantly 
broadening  the  ways  in  which  State  and 
local  agencies  can  meet  the  nationally 
uniform  AQI  reporting  requirements, 
and  are  contributing  to  State  and  local 
efforts  to  provide  community  health 
protection  and  to  attain  or  maintain 
compliance  with  the  NAAQS.  We  and 
State  and  local  agencies  recognize  that 
these  programs  are  interrelated  with 
AQI  reporting  and  with  the  information 
on  the  effects  of  air  pollution  on  public 
health  that  is  generated  through  the 
periodic  review,  and  revision  when 
appropriate,  of  the  NAAQS. 


The  most  recent  revisions  to  the  O3 
and  PM  NAAQS,  the  Ozone  Mapping 
Project,  and  community  action  programs 
are  discussed  briefly  below.  In  light  of 
the  interrelationships  among  these 
programs,  we  have  developed  the 
revisions  to  the  uniform  AQI  being 
proposed  today  wdth  the  goal  of  creating 
a  revised  AQI  that  can  effectively  serve 
as  a  nationally  uniform  link  across  these 
programs.  In  so  doing,  we  intend  to 
support  and  encourage  State  and  local 
participation  in  real-time  data  reporting 
initiatives  and  the  development  and 
implementation  of  community  action 
programs  that  serve  public  education 
and  health  protection  goals. 

1.  Ozone  and  Particulate  Matter  NAAQS 
Revisions 

On  July  18, 1997,  we  revised  the 
primary  NAAQS  for  O3  and  PM  based 
on  a  thorough  revieyv  of  the  scientific 
evidence  linking  exposures  to  ambient 
concentrations  of  these  pollutants  to 
adverse  health  effects  at  levels  allowed 
by  the  previous  NAAQS.  In  particular, 
we  replaced  the  1-hour  O3  NAAQS  with 
an  8-hour  O3  NAAQS  and 
supplemented  the  PM  NAAQS  with  24- 
hour  and  annual  standards  for  fine 
particulate  matter  (measured  as  PM2.33). 
These  revisions  provide  the  basis  for 
changes  to  the  PSI  to  maintain  the 
relationship  between  an  index  value  of 
100  and  the  level  of  the  NAAQS,  as  well 
as  to  estabhsh  the  relationships  between 
ambient  concentrations  of  these 
pollutants  and  index  values  across  the 
full  scale  of  index  values  from  0  to  500. 
In  addition,  as  a  result  of  the  reviews 
of  the  scientific  information  upon  which 
the  O3  and  PM  NAAQS  are  based,  an 
expanded  understanding  emerged  as  to 
the  nature  of  the  relationships  between 
exposure  to  ambient  concentrations  of 
these  pollutants  and  the  health  effects 
likely  to  be  experienced,  especially  near 
the  level  of  the  NAAQS.  We  and  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  *  recognized  that 
for  these  pollutants  there  are  no 
discernible  thresholds  below  which 
health  effects  are  not  likely  to  occiir  in 
the  most  sensitive  individuals,  but 
rather  there  is  a  continuum  of  effects 
potentially  extending  down  to 
backgroimd  levels.  As  ambient 
concentrations  increase,  the  proportion 
of  individuals  likely  to  experience 
effects  and  the  seriousness  of  the  health 


'  PM2  5  refers  to  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal  2.5 
micrometers. 

■•CASAC  is  a  scientific  advisory  committee 
established  under  the  Act  to  review  the  scientiHc 
criteria  and  standards  and  to  advise  the 
Administrator  on  revision  of  the  NAAQS.  as 
appropriate. 


effects  increase.  Thus,  the  standards  are 
not  risk  free.  While  the  standards 
protect  public  health  with  an  adequate 
margin  of  safety,  in  accordance  with 
sections  108  and  109  of  the  Act, 
including  the  health  of  sensitive  groups, 
exposures  to  ambient  concentrations 
just  below  the  niunerical  level  of  the 
standards  may  result  in  exposures  of 
concern  for  the  most  sensitive 
individuals.  Conversely,  exposures  to 
ambient  concentrations  just  above  the 
numerical  level  of  the  standards  are  not 
likely  to  result  in  exposures  of  concern 
for  most  healthy  people.  This  expand^ 
understanding  is  reflected  in  the  new 
forms  of  the  standards,  which  allow  for 
multiple  days  above  the  numerical  level 
of  the  standards. 

These  understandings  were  reflected 
in  CASAC's  advice  to  the  Administrator 
during  the  O3  NAAQS  review,  urging 
expansion  of  the  public  health  advisory 
system  (i.e..  a  uniform  AQI)  and 
commimication  to  the  public  of  the 
nonthreshold  nature  of  the  health 
effects.  More  specifically,  a  number  of 
CASAC  panel  members  recommended 
"that  an  expanded  air  pollution  warning 
system  be  initiated  so  that  sensitive 
individuals  can  take  appropriate 
'exposure  avoidance'  behavior"  (Wolff. 
1995).  Consistent  with  this  advice,  in 
the  preamble  to  the  proposed  revisions 
to  the  O3  NAAQS  (61  FR  65733-4).  the 
Administrator  requested  comment  on 
the  usefulness  of  providing  specific 
health  effects  information  when  ambient 
concentrations  are  around  the  numerical 
level  of  the  standard,  the 
appropriateness  of  using  the  PSI  to 
convey  such  information  to  the  public, 
the  possible  addition  of  two  new  PSI 
categories  (one  just  above  and  one  just 
below  the  numerical  level  of  the 
standard)  and  associated  descriptors 
and  levels,  as  well  as  related  health 
effects  and  cautionary  statements. 

Broad  support  for  modifying  the  PSI 
was  received  in  public  comments  on 
this  aspect  of  the  O3  NAAQS  proposal, 
as  discussed  in  the  final  rule 
establishing  revisions  to  the  O3  NAAQS 
(62  FR  38873-4).  Commenters 
overwhelmingly  endorsed  expanding 
the  use  of  the  PSI  for  various  reasons, 
while  many  expressed  concern  with  the 
possible  category  descriptors  suggested 
in  the  proposal  (i.e.,  "moderately  good" 
and  "moderately  unhealthful").  Many 
commenters  felt  that  an  expanded  PSI 
could  help  particularly  sensitive  people 
take  action  to  minimize  their  exposures, 
and  that  the  PSI  could  be  combined 
with  community  action  programs  to 
reduce  ambient  concentrations  when 
the  numerical  level  of  the  standard  was 
forecasted  to  be  exceeded.  Some 
commenters  endorsed  increasing  the 
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specificity  of  health  and  cautionary 
statements  related  to  the  PSI  categories. 
Commenters  from  State  and  local 
agencies  encouraged  us  to  develop  any 
approaches  to  revising  the  PSI  in 
consultation  with  them,  specifically  in 
the  areas  of  sharing  real-time  monitoring 
data,  risk  communication  with  the 
public,  and  coordination  of  a  national 
program. 

2.  Real-time  Data  Reporting  Initiative 
(Ozone  Mapping  ProjectJ 

The  Ozone  Mapping  Project  is  part  of 
EPA's  Environmental  Monitoring  for 
Public  Access  and  Community  Tracking 
(EMPACT)  initiative — a  new  approach 
to  providing  timely  environmental 
information  to  communities.  It  is  a 
cooperative  effort  of  the  EPA,  State  and 
local  air  pollution  control  agencies,  and 
regional  organizations  including  the 
Mid-Atlantic  Regional  Air  Management 
Association  (MARAMA),  the  Northeast 
States  for  Coordinated  Air  Use 
Management  (NESCAUM),  the  northeast 
Ozone  Transport  Commission  (OTC), 
and  the  Lake  Michigan  Air  Directors 
Consortiimti  (LADCO).  During  the 
siunmer  of  1998,  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
assumed  coordination  of  the  project. 

The  Ozone  Map  provides  simple  and 
timely  information  about  ground-level 

03.  During  the  1998  O3  season  it  was 
available  on  EPA's  AIRNOW  web  site 
(http://www.epa.gov/aimow)  and  on 
some  local  television  and  news  reports. 
It  is  an  animated  contour  map  that 
shows  concentrations  of  O3,  in 
categories  ranging  from  good  to 
moderate  to  varying  degrees  of 
unhealthy,  based  on  PSI  values,  as  it 
develops  across  the  eastern  U.S.  It  was 
created  from  real-time,  hourly  O3  data 
provided  by  a  network  of  more  than  400 
air  monitoring  stations  from  South 
CaroUna  to  Wisconsin  and  Maine.  When 
accessed  on  a  computer,  cautionary 
statements  for  each  category  could  be 
displayed  by  running  a  cursor  over  the 
legend.  Also  available  on  the  AIRNOW 
web  site  were  still  maps  of  maximum 
values  and  forecasted  values,  and 
archived  animated  maps. 

Along  with  the  Ozone  Map,  the 
AIRNOW  web  site  contains  information 
about  O3  health  effects  in  the  "Health 
Facts"  section,  and  emission  reduction 
activities  in  the  "What  You  Can  Do" 
section.  It  also  provides  links  to  real- 
time data,  £ind  community  action 
program  web  sites,  that  are  maintained 
by  State  and  local  agencies  around  the 
country.  The  goals  of  the  web  site  are  to: 
(1)  Provide  real-time  air  pollution  data 
in  an  imderstandable,  visual  format,  (2) 
provide  information  about  the  public 
health  and  environmental  effects  of  air 


pollution,  and  (3)  provide  the  public 
with  information  about  ways  in  which 
they  can  protect  their  health  and  actions 
they  can  take  to  reduce  pollution. 

3.  Community  Action  Programs 

The  implementation  of  community 
action  programs  (also  referred  to  as 
episodic  emission  control  programs)  is 
becoming  increasingly  popular  across 
the  country  as  an  innovative  approach 
used  to  reduce  emissions  of  O3 
precursors,  CO,  and  PM.  Motivation  for 
implementation  of  this  type  of  program 
often  stems  from  local  government  and 
business  concerns  about  the  NAAQS 
attainment  status  of  the  area  and  the 
restrictions,  additional  controls,  and 
costs  associated  with  being  classified  as 
a  nonattainment  area.  Many  areas  are 
also  motivated  by  public  health 
concerns  and  believe  that  increasing  the 
amount  of  air  quality  information 
available  to  sensitive  populations  raises 
awareness  and  results  in  significant 
health  benefits.  Specific  goals  which  are 
usually  associated  with  community 
action  programs  include:  (1)  Educate  the 
public  and  enhance  protection  of  public 
health;  (2)  attain  or  maintain  NAAQS 
attainment  status  and  the  associated 
economic  benefits;  (3)  meet  specific 
emission  reduction  targets;  and  (4) 
manage/reduce  traffic  congestion. 

Community  action  programs  are 
usually  voluntary  and  generally  provide 
multiple  steps  that  the  public,  business, 
and  industry  can  take  to  reduce 
emissions  when  higher  levels  of  air 
pollution  are  forecast  to  occur, 
including  in  particular  transportation- 
related  measures  such  as  trip  reduction, 
postponement  of  certain  activities  such 
as  vehicle  refueling,  and  maintenance  of 
cars.  The  programs  emphasize  educating 
the  public  about  the  impact  of 
individual  activities  on  local  air  quahty 
and  the  basics  of  air  pollution.  The 
educational  component  of  these 
programs  also  helps  to  create  a  strong 
link  between  environmental  goals  and 
associated  public  health  benefits. 

Most  of  tnese  programs  are  based  on 
the  categories  of  the  PSI  and  make  use 
of  the  PSI  descriptors  and  related  health 
effects  and  cautionary  statements  on 
action  days.  By  linking  action  days  to 
the  PSI,  local  control  programs  hope  to 
alter  individual  behavior  to  reduce 
emissions  and  to  reduce  exposures  to 
the  population.  In  addition  to  reduced 
pollutant  exposure  of  the  general 
population  due  to  improved  air  quality, 
there  are  other  health  benefits  directly 
associated  with  community  action 
programs  that  can  be  enhanced  by 
linkage  to  the  PSI.  Different  population 
groups  are  more  sensitive  to  the  harmful 
effects  of  the  different  air  pollutants 


included  in  the  PSI,  and  the  revisions  to 
the  PSI  proposed  today,  together  with 
related  informational  materials,  will 
significantly  improve  the  effectiveness 
of  conmiunications  with  these  groups. 
Public  education  or  programs  directly 
targeting  these  groups  may  provide  the 
most  significant  benefits  of  a 
conununity  action  program.  Forecasting 
days  v«rith  elevated  pollution  levels,  and 
then  communicating  effectively  about 
air  quality  and  associated  health  effects, 
may  help  these  groups  selectively  limit 
their  outdoor  activities  and,  therefore, 
limit  their  potential  for  exposures  of 
concern. 

* 

We  are  committed  to  providing  States 
and  local  agencies  with  support  in  their 
efforts  to  meet  air  quality  standards,  to 
inform  the  public  about  air  quality,  and 
to  educate  the  pubUc  about  the  impacts 
of  air  pollution.  The  revisions  to  the  PSI 
being  proposed  today  have  as  a  goal  the 
creation  of  a  revised  PSI  that  can 
effectively  serve  as  a  nationally  uniform 
link  across  the  range  of  programs  (e.g., 
real-time  data  reporting  initiatives, 
community  action  programs)  that  have 
these  functions. 

In  support  of  community  action 
prdgrams,  we  have  develoj>ed 
informational  materials  related  to  the 
PSI,  including  the  health  effects  and 
cautionary  statements  associated  with 
each  category  and  more  detailed  health 
effects  information  (see  section  II.B.3), 
available  on  the  AIRNOW  web  site,  that 
State  and  local  agencies  may  use  to 
enhance  their  community  action 
programs.  Focusing  on  transportation 
measures  that  are  often  a  major 
component  of  community  action 
programs,  EPA's  Office  of  Mobile 
Sources  (OMS)  has  developed  a  report 
entitled,  "Conmiunity  Action  Programs: 
Blueprint  for  Program  Design."  This 
document  describes  the  major  steps 
needed  to  put  together  a  successful 
episodic  control  program  and  provides 
criteria  that  State  and  local  agencies  can 
use  to  examine  and  evaluate  their  own 
programs.  The  report  will  be  available 
in  January  1999  from  NCEPI  (See 
Availability  of  Related  Information). 

II.  Rationale  for  Proposed  Revisions 

In  developing  the  revisions  to  the  PSI 
that  are  being  proposed  today,  we 
sought  extensive  input  from  State,  local 
agencies,  and  from  the  public.  As 
discussed  below,  we  sponsored  a 
workshop  with  State  and  local  agencies, 
participated  in  numerous  meetings, 
prepared  and  made  available  a  staff 
draft  revision  to  the  PSI  sub-index  for 
O3  for  use  during  the  1998  O3  season, 
and  conducted  several  focus  groups  to 
obtain  pubhc  input  on  the  effectiveness 
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of  draft  revisions  to  the  PSI  and  related 
O3  maps  and  informational  materials. 

A.  What  Was  the  Early  Input  From 
State/local  Agencies? 

In  January  1998,  we  conducted  a 
workshop  for  State  and  local  air 
pollution  control  agencies  on  the  PSI 
and  related  programs.  The  objectives  of 
the  Workshop  were:  (1)  To  give  State/ 
local  agencies  a  preview  and 
opportunity  for  input  on  anticipated 
revisions  to  the  PSI,  with  particular 
focus  on  the  O3  sub-index;  (2)  to  provide 
information  and  generate  discussion 
regarding  the  expansion  of  the  Ozone 
Mapping  Project  and  air  quality 
forecasting  approaches;  (3)  to  share 
information  about  State/local  real-time 
data  reporting  and  Ozone  Action  Day 
programs  (community  action  programs); 
and  (4)  to  explore  cross-cutting  issues 
focusing  on  how  these  tools  to  faciUtate 
communication  (i.e.,  the  PSI,  Ozone 
Maps,  forecasting)  can  best  be  linked  to 
State/local  programs.  The  Workshop 
provided  a  fonim  for  broad  discussion 
of  these  topics,  among  the  participants, 
with  many  different  points  of  view 
expressed. 

With  regard  to  revisions  to  the  PSI. 
broad  consensus  seemed  to  exist  on  the 
key  issues  of  maintaining  simplicity  in 
the  structure  of  the  PSI  and  of  providing 
up-to-date,  consistent  information 
relating  air  quality  and  public  health. 
More  specifically,  it  was  the  consensus 
view  that  the  PSI  should  be  kept  as 
simple  as  possible,  while  being 
consistent  with  the  expanded  health 
information  that  emerged  from  the 
recently  completed  review  of  the  O3  and 
PM  NAAQS.  The  creation  of  two 
possible  new  categories  (i.e..  one  just 
above  and  one  just  below  the  numerical 
level  of  the  standard),  as  described  in 
the  O3  NAAQS  proposal  (61  FR  65733- 
4)  and  final  decision  (62  FR  38873-4) 
notices,  seemed  to  evoke  negative 
reactions  from  most  participants  for 
varying  reasons  (e.g.,  too  complex,  too 
much  information,  too  difficult  to 
foreceist  in  the  narrow  ranges  suggested). 
Most  participants  favored  creation  of  a 
new  category  above  the  numerical  level 
of  the  standard  (i.e.,  dividing  the  current 
"unhealthful"  category  into  two 
categories)  considering  both  the 
expanded  health  information  and 
linkages  to  community  action  programs. 
Creation  of  a  new  category  below  the 
level  of  the  standard  (i.e..  dividing  the 
current  "moderate"  category  into  two 
categories)  was  less  generally 
supported — some  felt  that  a  new 
category  just  below  the  level  of  the 
standard  was  important  for 
communicating  risks  and  appropriate 
cautions,  whereas  many  seemed  to  feel 


it  was  an  imnecessary  complication  that 
could  be  confusing  to  the  pubhc. 
The  Workshop  discussion  also 
produced  consensus  among  the 
participants  that  any  revisions  to  the 
descriptors  used  for  PSI  categories 
above  the  numerical  level  of  the 
NAAQS  should  maintain  the  root  word 
"health"  rather  than  more  neutral  air 
quality  descriptors  (e.g.,  unsatisfactory). 
The  Workshop  participants  generally 
preferred  the  use  of  the  plain  English 
word  "unhealthy"  to  the  currently  used 
word  "unhealthful." 

The  Workshop  participants  generally 
encouraged  us  to  revise  the  calculation 
methods  for  the  PSI  to  be  consistent 
with  the  conventions  used  in  defining 
the  NAAQS.  More  specifically,  the 
participants  supported  changing  the 
conventions  for  roimding  numbers  in 
calculating  the  PSI  to  be  consistent  with 
the  rounding  conventions  used  for  the 
NAAQS.  This  revision  would  avoid 
situations  where  a  health  advisory  could 
be  issued  that  describes  the  air  as 
unhealthy,  when  in  fact  the  numerical 
level  of  the  standard  has  not  been 
exceeded. 

With  regard  to  forecasting  air  quality 
and  associated  PSI  values.  Workshop 
participants  generally  recognized  that 
for  standards  that  have  an  averaging 
period  longer  than  1  hour  (e.g.,  the  8- 
hoiu-  O3  NAAQS),  forecasting  becomes 
increasingly  important.  Such  forecasts 
can  help  people  plan  to  avoid  exposures 
of  concern  and  can  provide  a  basis  for 
providing  advance  public  notice  of 
conmiunity  action  programs.  There  was 
strong  support  for  us  to  prepare 
guidance  on  air  quality  forecasting, 
especially  on  using  hoiu-ly  O3 
concentrations  as  predictors  fo/  8-hoiu- 
averages. 

The  Workshop  participants  expressed 
strong  support  in  general  for 
enhancements  to  the  Ozone  Mapping 
Project,  including  real-time  data 
reporting  and  forecasting.  The  selection 
of  colors  to  be  associated  with  the  PSI 
categories  depicted  on  the  maps  was  the 
subject  of  much  discussion.  While  there 
was  broad  recognition  of  the  importance 
of  using  colors  with  such  air  quality 
maps,  different  views  were  expressed  as 
to  which  colors  should  be  associated 
with  specific  categories.  For  example, 
some  participants  from  areas  that  had 
already  developed  or  were  developing 
community  action  programs  expressed 
the  view  that  the  use  of  the  color  red  on 
the  map  should  be  used  for  the  category 
that  triggers  their  programs'  "code  red" 
days.  However,  different  programs  have 
or  intend  to  use  different  PSI  index 
values  to  trigger  action  days,  depending 
on  the  general  level  of  air  quahty  in  the 


area  and  the  objectives  of  the  action  day 
program  in  that  area. 

In  summary.  Workshop  participants 
encouraged  us  to  develop  revisions  to 
the  PSI  with  immediate  emphasis  on  a 
revised  sub-index  for  O3,  reflecting  the 
8-hour  O3  NAAQS.  Many  participants 
expressed  an  interest  in  using  such  a 
revised  index  during  the  1998  O3 
season.  The  participants  also 
encouraged  us  to  prepare  additional 
information,  including  appropriate 
cautionary  statements  that  could  be 
used  in  conjunction  with  reporting  a 
revised  O3  sub-index  and  more  in-depth 
information  on  O3  health  effects  to  help 
meet  the  educational  goals  of 
community  action  programs. 

Following  the  Workshop,  we 
continued  coordination  with  State  and 
local  air  agencies  and  associations  as 
part  of  the  process  of  developing  draft 
revisions  to  the  PSI.  particularly  the  O3 
sub-index,  and  related  informational 
materials.  Some  of  the  agencies  and 
associations  that  participated  in 
meetings  and  discussions  with  us  were 
the  State  and  Territorial  Air  Pollution 
Program  Administrators  and  the 
Association  of  Local  Air  Pollution 
Control  Officials  (STAPPA/ALAPCO). 
the  ore,  NESCAUM,  MARAMA,  the 
Cahfomia  Air  Resources  Board,  the 
Cahfomia  Air  Pollution  Control  Officers 
Association  (CAPCOA).  and  the  South 
Coast  Air  Quality  Management  District. 
While  different  points  of  view  were 
expressed,  all  of  these  discussions 
reflected  the  importance  of  having  a 
nationally  uniform  advisory  system  to 
present  consistent  health  effects 
information  that  is  related  to  air  quality 
levels.  These  discussions  helped  shape 
the  preparation  of  a  staff  draft  PSI  sub- 
index  for  O3,  related  Cb-specific 
cautionary  statements,  and  a  draft 
booklet  on  O3  health  effects.  "SMOG— 
Who  Does  It  Hurt?". 

B.  Staff  Draft  Revisions  to  PSI  Sub-index 
for  Ozone 

1.  Availability  for  Use  in  the  1998 
Ozone  Season 

Building  on  health  effects  information 
from  the  review  of  the  O3  and  PM 
standards,  comments  received  on  the  O3 
NAAQS  proposal,  euid  input  from  State, 
local  agencies,  and  associations,  EPA 
staff  prepared  draft  revisions  to  the  PSI 
sub- index  for  O3.  Recognizing  that  some 
State  and  local  agencies  wanted  to  use 
a  sub-index  based  on  the  new  8-hour  O3 
NAAQS  for  the  1998  O3  season,  in  early 
March  we  made  the  draft  revised  O3 
sub-index  available  through  our 
AIRNOW  web  site  and  through 
appropriate  organizations  across  the 
nation.  The  availability  of  this  revised 
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O3  sub-index  made  possible  uniform 
reporting  of  the  PSI  during  the  1998  O3 
season  based  on  the  8-hour  O3  NAAQS 
for  those  agencies  that  chose  to  do  so.' 
The  draft  sub-index  categories, 
descriptors,  and  related  O3 
concentrations,  together  with  related 
cautionary  statements,  were  the  basis  for 
the  1998  63  maps  produced  by  the 
Ozone  Mapping  Project.  The  draft  O3 
sub-index  also  provided  a  link  to  the  8- 
hour  O3  standard  for  use  in  O3  action 
programs  around  the  country. 

2.  What  Were  the  Staff  Draft  Revisions? 

Draft  revisions  to  the  PSI  and  the  O3 
sub-index,  together  with  new  O3 
specific  cautionary  statements,  were 
based  on  the  expanded  understanding  of 
O3  health  effects  gained  during  the 
review  of  the  O3  NAAQS,  comments 
received  on  the  O3  NAAQS  proposal 
and  subsequent  input  from  State  and 
local  agencies,  and  consideration  of  the 
implications  of  the  draft  revisions  for 
the  pollutants  other  than  O3  that  are 
included  in  the  PSI. 

The  staff  draft  O3  sub-index  reflected 
general  changes  to  the  structure  of  the 
PSI  as  well  as  specific  changes  to  reflect 
the  new  8-hour  O3  NAAQS.  In 
particular,  the  primary  change  to  the 
structure  of  the  PSI  was  to  divide  the 
"unhealthful"  category  (PSI  values  of 
101  to  200)  into  two  categories, 
"unhealthy  for  sensitive  groups"  and 
"generally  unhealthy."  The  use  of  the 
descriptor  "luihealthy  for  sensitive 
groups,"  for  PSI  values  from  101  to  150, 
was  intended  to  appropriately  caution 
members  of  sensitive  groups  *  without 
unduly  alarming  the  general  public. 
This  revision  recognized  that  the 
NAAQS  are  established  to  protect 
sensitive  groups,  such  that  at  air  quality 
concentrations  just  above  the  numerical 
level  of  NAAQS  the  general  population 
is  unlikely  to  experience  exposures  of 
concern.  Secondly,  while  the 
"moderate"  category  (PSI  values  of  51  to 
100)  was  not  divided  into  two 
categories,  allowance  was  made  to 
create,  in  essence,  asub-category  in  the 
supper  half  of  this  range  (PSI  values  of 


'  For  the  1998  03  season,  State  and  local  air 
agencies  could  use  either  the  staff  draft  revised  O] 
sub-index  based  on  the  B-hour  0->  standard,  or  the 
PSI  based  on  the  1-hour  O3  standard. 

*The  staff  draft  recognized  that  groups  may  be 
"sensitive"  or  particularly  at-risk  to  the  effects  of 
a  ftollutant  due  to  inherent  sensitivity,  medical 
cxinditions  and  exposure  conditions.  More 
specifically,  sensitive  groups  at  increased  risk  to  Oy 
effects,  include  active  children  and  outdoor  workers 
who  regularly  engage  in  outdoor  activities  and 
people  with  preexisting  respiratory  disease  (e.g.. 
asthma,  chronic  obstructive  lung  disease).  Some 
individuals  within  these  groups  are  unusually 
responsive  to  Oj  and  may  experience  much  greater 
functional  and  symptomatic  effects  from  exposure 
to  O3  than  the  average  person  in  the  group. 


76  to  100)  for  pollutants  for  which  a 
limited  health  notice  might  be 
appropriate.  Such  a  limited  notice 
would  recognize  that  the  NAAQS  are 
not  risk  fi-ee,  and  that  even  at 
concentrations  below  the  numerical 
level  of  a  NAAQS  some  extremely 
sensitive  individuals  may  experience 
exposures  of  concern  for  some 
pollutants.  The  only  other  change  made 
to  the  PSI  was  to  replace  the  descriptor 
"very  unhealthful"  (PSI  values  from  201 
to  300)  with  the  descriptor  "very 
unhealthy."  The  other  categories  of 
"good"  (PSI  values  from  0  to  50)  and 
"hazardous"  (PSI  values  from  301  to 
500)  were  left  unchanged. 

Consistent  with  these  structural 
changes  and  with  the  new  8-hour  O3 
NAAQS,  the  staff  draft  idenUfied 
breakpoints  for  the  O3  sub-index  in 
terms  of  8-hoiu'  O3  concentrations  to  the 
extent  possible  based  on  the  available 
health  effects  information.  A  breakpoint 
between  the  good  and  moderate 
categories  needed  to  be  defined  since 
there  is  no  annual  standard  for  O3  to  use 
as  the  breakpoint.  An  8-hour  O3 
concentration  of  0.06  ppm  was 
identified  based  in  part  on  risk 
estimates  done  in  conjunction  with  the 
review  of  the  O3  NAAQS  which 
suggested  that  risk  to  healthy  people 
likely  becomes  negligible  at  this  level 
(Whitfield  et  al.,  1996).  This 
consideration  was  judged  by  staff  to  be 
a  more  appropriate  basis  for 
distinguishing  between  good  and 
moderate  categories  than  the  historical 
approach  of  setting  this  breakpoint 
equal  to  one-half  the  numerical  level  of 
the  short-term  standard  in  the  absence 
of  an  annual  standard.  Further,  a 
breakpoint  at  this  level  would  result  in 
a  sufficiently  broad  range  of 
concentrations  for  the  moderate 
category  to  facilitate  forecasting  and  to 
make  gradations  in  air  quality  more 
visually  apparent  in  the  Ozone  Map.  On 
the  other  hand,  the  concentration  of 
0.07  ppm,  8-hour  average,  was  judged 
by  staff  as  the  appropriate  breakpoint  for 
starting  to  convey  a  limited  health 
message  for  extremely  sensitive 
individuals.  Thus,  this  intermediate 
level  of  0.07  ppm,  associated  with  a  PSI 
value  of  75,  resulted  in  essentially 
creating  a  sub-category  in  the  upper  half 
of  the  moderate  category.  Conveying 
such  a  limited  health  message  for 
extremely  sensitive  individuals  at 
concentrations  just  below  the  level  of 
the  NAAQS  is  consistent  with  the 
advice  of  CASAC  during  the  review  of 
the  O3  NAAQS  (Wolff,  1995). 

For  PSI  categories  above  the 
numerical  level  of  the  O3  NAAQS,  staff 
again  drew  in  part  upon  the  risk 
assessment  (Whitfield  et  al,  1996)  done 


in  conjunction  with  the  review  of  the 
NAAQS  to  provide  a  basis  for  selecting 
the  breakpoint  between  the  generally 
unhealthy  and  very  unhealthy 
categories  (corresponding  to  a  PSI  value 
of  200).  Our  risk  assessment  estimates 
that  above  a  level  of  0.12  ppm,  8-hour 
average,  healthy  individuals  (adults  and 
children)  at  prolonged,  moderate 
exertion  would  likely  experience  the 
following  risks:  (1)  Approximately  50 
percent  are  estimated  to  experience 
temporary  moderate  lung  function 
impairment,  (2)  approximately  20 
percent  are  estimated  to  experience 
temporary  large  lung  function 
impairments,  and  (3)  approximately  10 
to  1 5  percent  are  estimated  to 
experience  temporary  moderate  to 
severe  respiratory  symptoms  (e.g.,  chest 
pain  and  aggravated  cough).  Individuals 
with  asthma  or  other  respiratory 
conditions  would  be  more  severely 
impacted  than  healthy  individuals, 
leading  some  to  increase  medication 
usage  and  seek  medical  attention,  such 
as  increased  doctor  visits,  increased 
emergency  room  and  clinic  visits,  and 
increased  hospital  admissions.  Staff 
judged  that  it  was  appropriate  to 
characterize  risks  at  these  levels  and 
above  as  being  very  unhealthy.  The  draft 
breakpoint  between  the  two  new 
categories  (corresponding  to  a  PSI  value 
of  150)  was  set  at  0.10  ppm,  8-hour 
average.  This  is  the  level  at  which  staff 
judged  that  exposures  are  associated 
with  an  increase  in  the  number  of 
individuals  who  could  potentially 
experience  effects,  including  possible 
re^iratory  effects  in  the  general 
population  and  a  greater  likelihood  of 
respiratory  symptoms  and  breathing 
difficulty  in  sensitive  groups.  For  many 
locations  across  the  country',  this  8-hour 
average  breakpoint  of  0.10  ppm 
approximately  corresponds  to  a  1-hour 
average  concentration  of  0.12  ppm,  the 
leviel  of  the  1-hour  O3  standard. 

Since  no  human  health  effects 
information  was  available  for  8-hour 
average  O3  concentrations  at 
significantly  higher  levels,  the 
breakpoints  at  the  upper  end  of  the  PSI 
scale  (between  the  very  unhealthy  and 
hazardous  categories  and  the  SHL 
which  corresponds  to  the  top  of  the  PSI 
scale  of  500)  were  retained  in  terms  of 
th5  existing  1-hour  average 
concentrations. 

3.  Related  Informational  Materials 

In  April,  1998,  we  put  on  the 
AIRNOW  Web  site  a  draft  booklet, 
called  "SMOG— Who  Does  It  Hurt? 
What  You  Need  To  Know  About  Ozone 
and  Your  Health,"  that  provides 
information  for  the  general  public  about 
O3  health  effects  and  is  based  on 
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scientific  information  gained  in  the 
recent  review  of  the  Oj  standard.  The 
impetus  for  the  development  of  this 
booklet  was  the  recognition  that  many 
members  of  the  public  would  appreciate 
more  detailed  information  about  the 
health  effects  associated  with  different 
levels  of  air  pollution,  especially  since 
better  understanding  of  health  effects 
empowers  individuals  to  make  personal 
decisions  regarding  exposure  reduction. 
This  recognition  was  encouraged  by 
commenters  on  the  O3  NAAQS  proposal 
who  endorsed  increasing  the  specificity 
of  warnings  with  regard  to  health 
effects.  Such  commenters  noted  that 
citizens  are  capable  of  dealing  with 
complex  information  and  that 
individuals  with  respiratory  disease  and 
their  families  appreciate  such 
information.  "SMOG — Who  Does  It 
Hurt?"  was  designed  to  provide,  in 
simple  language,  enough  detail  for 
individuals  to  understand  who  is  at 
most  risk  from  O3  exposure  and  why, 
the  nature  of  O3  health  effects,  and  a 
detailed  explanation  of  how  individuals 
can  reduce  the  likehhood  of  exposure 
using  conunon  everyday  activities  as 
examples.  This  booklet  was  also 
intended  to  support  programs  such  as 
the  Ozone  Mapping  Project  and  State/ 
local  community  action  programs. 

Currently,  there  are  other  materials 
available  that  provide  information  about 
O3  and  the  PSI  on  the  AIRNOW  web 
site.  Information  about  ground-level  as 
contrasted  to  stratospheric  O3  may  be 
found  in  EPA's  publication  "Ozone: 
Good  Up  High,  Bad  Nearby."  The  EPA's 
video  "Ozone  Double  Trouble"  also 
provides  information  about  ground-level 
and  stratospheric  O3  and  the  health 
effects  associated  with  exposure  to 
ground-level  O3,  or  smog.  A  short  fact 
sheet,  called  the  "Air  Quahty  Guide," 
provides  information  about  O3  health 
effects  and  the  sources  of  ground-level 

03.  The  brochiu^  "The  Pollutant 
Standards  Index"  (EPA  1994)  will  be 
updated  to  reflect  final  revisions  to  the 
PSI  and  will  include  as  guidance 
pollutant-specific  health  effects  and 
cautionary  statements. 

4.  What  Was  the  Feedback  on  the  Staff 
Draft? 

"  Focus  Groups.  We  sponsored  eight 
focus  groups  to  help  evaluate  how 
effectively  the  PSI  descriptors  and  the 
colors  used  with  the  Ozone  Map,  the 
related  cautionary  statements,  and  the 
O3  health  effects  booklet  communicate 
air  quahty  and  health  effects 
information.  The  focus  groups  were 
conducted  by  a  contractor,  including  the 
selection  of  participants,  securing 
meeting  facihties.  and  producing 
necessary  materials.  The  methods  and 


materials  used  and  the  results  from  the 
focus  groups  are  summarized  below  and 
presented  in  a  final  report,  "Report  of 
the  Focus  Groups  on  the  Ozone  Map, 
the  Pollutant  Standards  Sub-hidex  for 
Ozone,  and  the  Ozone  Health  Effects 
Booklet,"  (SAIC,  1998)  available  in  the 
docket. 

Background.  From  August  to  October, 
1998,  focus  groups  were  held  in  eight 
locations  around  the  country  that  have 
different  air  quality  with  respect  to 
ozone.  Five  focus  groups,  held  in 
Denver.  CO;  Atlanta.  GA;  Houston,  TX; 
San  Bernardino,  CA;  and  St.  Louis,  MO; 
were  comprised  of  members  of  the 
general  public.  A  focus  group  held  in 
Miami,  FL  was  comprised  of  people 
over  50  years  of  age  with  chronic  lung 
disease  (asthma,  chronic  bronchitis,  or 
emphysema).  Another  focus  group,  held 
in  Chicago.  IL  was  comprised  of  uihan 
parents  of  children  with  asthma.  Lastly, 
in  October,  a  focus  group  was 
conducted  in  Los  Angeles  that  was 
comprised  of  journalists.  Twelve 
participants  and  three  alternates  were 
recruited  for  each  of  the  eight  focus 
groups.  Participants  in  the  general 
public  focus  groups  were  selected  to  fit 
a  profile  that  matched  the  demographic 
characteristics  of  each  city  in  terms  of 
ethnicity,  age.  gender,  and  education 
level.  The  participants  in  the  Miami  and 
Chicago  focus  groups  were  selected  to 
represent  target  audiences  that  EPA 
beUeves  may  benefit  most  from 
understanding  and  applying  the 
information  provided  by  the  PSI,  the 
Ozone  Map,  and  the  O3  health  effects 
booklet.  Journalists  were  selected  as  a 
target  audience  because  they  use  these 
informational  materials  to  inform  and 
educate  the  public. 

At  the  focus  groups,  participants  were 
asked  about  various  versions  of  the 
Ozone  Map,  and  the  PSI  descriptors 
presented  in  the  legends  of  the  maps, 
related  informational  materials  such  as 
the  cautionary  statements  and  O3  health 
effects  booklet,  and  the  Index  name. 
Four  different  versions  of  the  Ozone 
Map  were  compared  for  effectiveness  in 
conveying  information  about  air  quahty 
and  associated  health  effects.  Each 
version  of  the  map  showed  O3  levels  in 
the  eastern  thiird  of  the  U.S.  on  a  day 
with  high  O3  concentrations.  The  first 
three  maps  differed  only  in  the 
descriptors  used  in  the  legend  (Maps  1 
and  2)  and  in  the  addition  of  the 
definition  of  sensitive  groups  to  the 
bottom  of  the  map  (Map  3).  The  fourth 
map  used  two  shades  of  yellow  in  the 
moderate  category  to  depict  a 
subcategory  that  could  be  associated 
with  a  limited  health  message.  The 
comparison  of  these  maps  evaluated  the 
most  basic  configiu^tion  of  information. 


the  colors  and  descriptors  associated 
writh  different  PSI  categories,  which  are 
used  not  only  with  the  Ozone  Map,  but 
are  also  often  used  in  newspaper 
reports.  With  a  minimal  introduction, 
the  participants  were  asked  questions 
about  each  map  to  determine  if  they 
understood  what  that  map  says  about  air 
quality  and  associated  health  effects.  In 
addition,  the  four  maps  were  displayed 
side-by-side  and  participants  were 
asked:  Which  map  does  the  best  job  of 
communicating  whether  air  quality  was 
good  or  bad  for  your  health?  Which  map 
did  you  prefer? 

Lastly,  because  comments  received 
earUer  from  many  State  and  local 
agencies  indicated  a  preference  for  the 
name  "Air  QuaHty  hidex  (AQI),"  rather 
than  the  "PSI,"  participants  in  four  of 
the  seven  focus  groups  (Atlanta. 
Houston.  Miami  and  Chicago)  were 
asked  which  of  two  names  (Pollutant 
Standards  Index  or  Air  Quality  Index) 
they  preferred  and  why. 

.  Participants  also  were  shown  the 
cautionary  statements  included  with  the 
staff  draft  (and  used  in  conjunction  with 
the  Ozone  Map)  for  the  "moderate." 
"unhealthy  for  sensitive  groups."  and 
"generally  unhealthy"  categories,  and 
were  asked  questions  to  evaluate  the 
effectiveness  of  the  statements  in 
providing  cautionary  information.  In 
addition,  the  O3  health  effects  booklet, 
"SMOG— Who  Does  It  Hurt?"  was 
evaluated  to  assess  how  well  it  conveys 
information  in  an  easily  understandable 
form  about  three  basic  concepts.  O3 
health  effects,  sensitive  groups,  and 
ways  to  minimize  exposures  of  concern. 
The  booklet  was  designed  to 
communicate  these  three  basic  concepts 
that  staff  believe  are  important  to 
enhance  people's  understanding  of  the 
PSI.  Participants  read  the  booklet  and 
then  answered  questions  to  determine  if 
they  understood  the  three  basic 
concepts. 

Results.  The  results  of  the  focus 
groups  held  across  the  nation  were 
fairly  consistent.  Only  the  results 
pertaining  to  the  maps  and  descriptors 
are  discussed  below,  since  these  results 
were  considered  in  the  development  of 
this  proposal.  Results  pertaining  to  the 
cautionary  statements  and  the  O3  health 
effects  booklet  have  been  considered  in 
revising  these  related  informational 
materials. 

The  messages  of  the  maps  were 
generally  well  understood.  Comments 
indicated  that  the  descriptor  "unhealthy 
for  sensitive  groups"  conununicates  the 
intended  health  effects  information. 
Participants  identified  that  at  this  level 
only  members  of  sensitive  groups,  and 
not  the  general  population,  should  be 
concerned  about  personal  exposure. 
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Many  participants  in  each  group 
preferred  the  simpler  descriptor 
"unhealthy"  to  "generally  unhealthy." 

Considering  the  first  three  maps, 
participants  commented  that  the 
definition  of  sensitive  groups,  added  in 
Map  3,  provides  information  that  they 
found  useful.  Whereas  most  participants 
expected  the  sensitive  groups  to  include 
those  with  respiratory  diseases,  such  as 
asthma,  the  inclusion  of  healthy  active 
children  and  outdoor  workers  in  the 
definition  of  sensitive  group  was  a 
surprise  to  many  participants.  The 
majority  of  participants  a^eed  that  Map 
3  communicated  air  quality  and  health 
effects  information  most  effectively,  and 
it  was  also  the  preferred  Map.  There 
were  a  couple  of  participants  in  each 
group  who  preferred  a  simpler  map. 
I    The  responses  from  the  focus  groups 
about  Map  4  reflected  confusion  on  the 
part  of  many  participants  about  the  two 
shades  of  yellow  used  to  depict  the 
moderate  category.  This  confusion  was 
due  in  part  because  only  one  shade  of 
yellow  was  apparent  in  the  legend. 
Although  many  participants  understood 
that  the  lighter  shade.of  yellow 
represented  better  air  quality,  many  felt 
this  information  was  of  questionable 
value  since  the  legend  did  not  e^lain 
what  this  meant  in  terms  of  a  health 
message.  Some  noted  that  without  an 
associated  health  message,  it  was  not 
clear  why  different  colors  or  shadings 
would  be  used  to  depict  the  "moderate" 
category.  As  part  of  further  discussion 
on  the  cautionary  statement  associated 
with  the  "moderate"  category, 
participants  learned  that  there  was,  in 
essence,  a  subcategory  at  the  uppCT  end 
of  this  range  for  extremely  sensitive 
Individuals.  Some  participants  then 
questioned  why  the  lower  end  of  the 
moderate  range  should  not  just  be 
included  in  the  good  category  if  there 
was  no  associated  health  message. 

Almost  all  of  the  participants 
[preferred  the  name  Air  QuaUty  Index  to 
Pollutant  Standards  Index.  In  general, 
participants  felt  that  the  name  Air 
Quality  Index  communicates  what  the 
index  is  about  more  effectively  than  the 
name  Pollutant  Standards  Index. 


Participants  noted,  for  example,  that  the 
name  Pollutant  Standards  Index  does 
not  indicate  that  the  index  is  about  air 
quality  rather  than  pollution  in  genered. 

b.  State/local  agencies.  In  the  many 
meetings  with  State  and  local  agencies 
and  national  and  regional  associations, 
one  key  issue  that  continued  to  be 
discussed  in  the  context  of  the  Ozone 
Map  and  community  action  programs 
was  the  issue  of  what  colors  to  associate 
with,  the  "unhealthy  for  sensitive 
groups"  and  "generally  unhealthy" 
categories  in  particular.  These 
discussions  typically  focused  on  which 
category  should  be  associated  with  the 
color  red.  As  at  the  January  workshop, 
some  have  maintained  that  red  should 
be  used  for  the  "unhealthy  for  sensitive 
groups"  category.  Others  expressed  the 
view  that  red  should  be  used  when  air 
quality  is  in  the  "generally  unhealthy" 
category  and  that  orange  should  be  used 
for  the  "unhealthy  for  sensitive  groups" 
category.  These  commenters  have 
argued  that  given  the  form  of  the 
standard,  using  red  at  the  level  of  the 
standard  could  allow  many  days  to  be 
classified  as  "code  red"  days  in 
commimity  action  programs,  even  when 
the  standard  is  attained  in  that  area  and 
pubUc  health  is  being  protected.  One 
commenter  from  a  State  agency  that 
used  the  categories  and  health 
advisories  from  the  staff  draft,  together 
with  the  color  orange  when  air  quality 
was  in  the  "unhealthy  for  sensitive 
groups"  category  and  red  when  air 
quality  was  in  the  "generally 
unhealthy"  category,  indicated  that 
their  agency  encovu-aged  the  same 
emissions  reductions  activities  when  air 
quality  was  in  either  category.  The 
commenter  reported  that  people 
appeared  to  imderstand  the  difference 
in  the  health  advisories  and  to  take  both 
levels  of  air  quality  advisories  seriously. 

C.  What  Is  the  Basis  for  the  Proposed 
Revisions? 

The  primary  consideration  that 
shaped  these  proposed  revisions  is  the 
importance  of  providing  nationally 
uniform  health  information  associated 
with  daily  ambient  levels  of  the  air 
pollutants  included  in  the  index. 


consistent  with  the  requirement  of 
sertion  319  of  the  Act  for  an  index  to 
achieve  national  vmifonnity  in  daily  air 
quality  reporting.  More  specifically,  the 
revisions  to  the  O3  and  PM  NAAQS 
provide  the  basis  for  the  proposed 
specific  changes  to  the  PSI  sub-indices 
for  O3  and  PM  to  maintain  the 
relationship  between  an  index  vahie  of 
100  and  the  level  of  the  NAAQS,  and  to 
estabhsh  the  relationships  between 
ambient  concentrations  of  these 
pollutants  and  index  values  across  the 
full  scale  of  index  values  from  0  to  500. 
The  proposed  general  changes  to  the 
structure  of  the  PSI  and  to  related 
informational  materials  are  based  on  the 
expanded  understanding  that  emerged 
during  these  reviews  as  to  the  nature  of 
the  relationships  between  exposure  to 
ambient  concentrations  of  these 
pollutants  and  the  health  effects  likely 
to  be  experienced,  consideration  of  the 
implications  of  changes  for  the  other 
pollutants,  and  the  broad  input  from 
State  and  local  agencies  and  the  pubHc 
discussed  above.  The  proposed  general 
changes  to  the  PSI  and  related 
informational  materials  will  expand  the 
use  of  the  PSI  to  provide  more 
pollutant-specific  health  tnformatiMi, 
especially  when  ambient  concentrations 
are  close  to  the  level  of  the  primary 
NAAQS. 

1.  What  Are  the  Proposed  General 
Changes? 

a.  Categories  and  related  descriptors, 
index  values  and  colors.  The  PSI 
CTurrently  incorporates  the  pollutants  O3, 
PM,  CO,  SO2,  and  NO2.  Index  values 
range  from  0  to  500,^  and  the  index  is 
segmented  into  five  categories  named  by 
descriptor  words  that  were  chosen  to 
characterize  the  relationship  between 
daily  air  quality  and  public  health.  To 
reflect  better  the  current  understanding 
of  the  health  effects  associated  with 
exposure  to  these  air  pollutants,  we  are 
proposing  to  revise  the  PSI  index 
values,  descriptors,  and  associated 
colors  as  shown  below  in  Table  1 . 


'  For  NO2,  the  index  ranges  from  200  to  500,  since 
there  is  no  sbort-temi  NAAQS  for  this  poUutunt. 
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Table  1.— Proposed  Category  Index  Values,  Descriptors,  and  Colors 


Index  Val- 
ues 


0-50 
51-100 


101-150 
151-200 
201-300 
301-500 


Descriptor 


Colof 


Good  

Moderate 


Unhealtfiy  for  Sensitive 

Groups. 
Unhealthy  

Very  Unhealthy 

Hazardous 


Green  . 
Yellow 

Orange 
Red  .... 
Purple 
Maroon 


Purpose 


Convey  positive  message  about  air  quality. 

Convey  message  that  daily  air  quality  is  acceptatrfe  from  public  health  per- 
spective, but  every  day  in  this  range  could  result  in  potential  for  chronic 
health  effects;  and  for  O3,  convey  a  limited  health  notice  for  extremely  sen- 
sitive irxJividuals. 

Health  message  for  members  of  sensitive  groups. 

Health  advisory  of  more  serious  effects  for  sensitive  groups  and  notice  of  pos- 
sible effects  for  general  population  when  appropriate. 

Health  alert  of  more  serious  effects  for  sensitive  groups  and  the  general  popu- 
lation. ^^ 

Health  warnings  of  emergency  conditions. 


These  proposed  changes  reflect  the 
addition  of  a  new  category  above  the 
level  of  the  standard  (above  a  PSI  of 
100).  created  by  dividing  the  current 
"unhealthful"  category  into  two 
categories.  The  "unhealthy  for  sensitive 
groups"  category  would  start  just  above 
the  level  of  the  standard,  and  index 
values  would  range  from  101  to  150. 
The  "unhealthy"  category  would  start  at 
an  index  value  of  151  and  range  to  an 
index  value  of  200. 

When  air  quahty  is  in  the  "unhealthy 
for  sensitive  groups"  range,  people  that 
are  in  the  sensitive  group,  whether  the 
sensitivity  is  due  to  medical  conditions, 
exposure  conditions,  or  inherent 
sensitivity,  may  experience  exposures  of 
concern.  However,  exposure  to  ambient 
concentrations  in  this  range  are  not 
likely  to  result  in  exposures  of  concern 
for  most  healthy  people.  The  descriptor 
"unhealthy  for  sensitive  groups"  was 
chosen  to  convey  this  message  clearly. 
Participants  in  focus  groups  clearly 
understood  that  "sensitive  groups"  does 
not  refer  to  the  general  public, 
indicating  that  this  descriptor 
effectively  communicates  the  intended 
health  message.  This  category  would 
include  a  caution  that  while  perhaps  of 
interest  to  all  citizens,  would  be  of 
particular  interest  to  individuals  and 
famihes  of  individuals  who  are 
members  of  sensitive  groups. 

As  air  quality  moves  into  the 
"unhealthy"  range,  exposures  are 
associated  with  an  increase  in  the 
number  of  individuals  who  could 
potentially  experience  effects  and 
includes  a  greater  proportion  of 
members  of  the  general  public.  Based  on 
input  received  on  the  staff  draft 
revisions,  the  descriptor  "imhealthy" 
appropriately  characterizes  air  quality 
in  this  range  and  does  not  need  to  be 
modified  further  by  the  word 
"generally"  as  in  the  staff  draft. 

In  addition  to  an  increasing  number  of 
exposures  of  concern,  when  air  quality 
moves  into  the  "imhealthy"  range  and 


above,  individuals  who  were  affected  at 
lower  levels,  typically  members  of 
sensitive  groups,  are  likely  to 
experience  more  serious  health  effects 
than  members  of  the  general  public.  To 
reflect  this  imderstanding.  it  is 
appropriate  to  convey  two  messages  in 
the  cautionary  statements  for  both  the 
"unhealthy"  and  "very  unhealthy" 
categories.  One  message  is  directed  to 
members  of  sensitive  groups,  and  the 
other  is  directed  to  the  general  public. 
The  use  of  a  distinct  cautionary  message 
for  members  of  sensitive  groups  is 
entirely  consistent  with  an  original  goal 
that  the  index  be  based  on  the 
relationships  between  pollutant 
concentrations  and  adverse  health 
effects  within  various  groups,  e.g., 
aggravation  of  disease  in  people  with 
respiratory  disease  and  incidence  of 
respiratory  effects  in  healthy  people. 
Guidance  on  pollutant-specific 
cautionary  statements  related  to  the 
categories  of  the  PSI  is  discussed  below 
in  section  II.C.3. 

We  are  not  proposing  to  add  a  new 
category  or  subcategory  below  the 
numerical  level  of  the  standard  to 
caution  extremely  sensitive  individuals, 
as  was  previously  contemplated  or 
included  in  the  staff  draft.  While 
commenters  on  the  O3  NAAQS  proposal 
broadly  endorsed  expanding  the  use  of 
the  PSI  to  provide  more  specific  health 
information  around  the  level  of  the 
standard,  many  commenters  did  not 
support  the  addition  of  another  category 
below  the  level  of  the  standard  to 
convey  this  message.  Many  commenters 
expressed  the  view  that  the  addition  of 
two  new  categories  would  unduly 
comphcate  the  index.  Further,  we 
recognize  that  while  such  a  category 
may  be  meaningful  and  appropriate  for 
O3,  based  on  the  expanded  information 
from  the  most  recent  Oi  NAAQS  review, 
it  would  not  be  an  appropriate 
distinction  for  the  other  pollutants 
included  in  the  index.  Rather,  this 
proposal  addresses  these  issues  by 


setting  the  breakpoint  between  good  and 
moderate  categories  for  O3  at  the 
concentration  where  a  Umited  health 
message  for  extremely  sensitive 
individuals  could  appropriately  be 
conveyed  and  by  providing  guidance  on 
pollutant-specific  cautionary  statements 
for  use  in  conjunction  with  PSI 
reporting  (discussed  in  section  II.C.3 
below  and  in  a  related  guidance 
document).  This  approach  is  intended 
to  retain  simplicity  in  the  index  while 
allowing  for  more  detailed  cautionary 
information  to  be  made  available  to  the 
pubUc  when  appropriate. 

Consistent  with  tne  overarching  goal 
of  national  uniformity  in  the  reporting 
of  air  quality,  we  are  proposing  that  the 
specific  colors  listed  in  Table  1  be 
associated  with  each  category.  While  the 
PSI  can  be  reported  without  the  use  of 
colors  (through  text  and  numbers  alone), 
when  the  index  is  reported  using  colors, 
we  propose  to  require  that  only  these 
specified  colors  be  used.  Three 
examples  of  PSI  reports  that  use  color 
are  the  color  bars  that  appear  in  many 
newspapers,  the  color  scales  on  State 
and  local  agency  web  sites,  and  the 
color  contours  of  the  Ozone  Map.  We 
have  participated  in  many  discussions 
writh  State  and  local  agencies  and 
associations  regarding  which  specific 
colors  should  be  associated  with  the  PSI 
categories,  particularly  above  the  level 
of  the  standard.  These  discussions 
typically  have  been  in  the  context  of 
either  the  Ozone  Mapping  Project  or 
community  action  programs.  It  is  clear 
that  the  color  associated  with  a  category 
can  be  part  of  the  health  effects  and 
cautionary  message  being  conveyed,  and 
that  different  colors  convey  different 
messages  to  different  people.  Were 
various  State  and  local  agencies  to  use 
different  colors  to  represent  the  same 
category,  and  thus  the  same  level  of  air 
quality,  it  could  well  send  a  confusing 
message  about  air  quality  and  associated 
health  effects  to  the  public.  Because  it 
is  a  fundamental  goal  of  the  PSI  to 
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3lic  hearth  per- 
itial  for  chronic 
extremely  serv 


J  notice  of  pos- 
I  general  popu- 


provide  nationally  uniform  information 
about  daily  air  quality  and  the  public 
health  messages  that  are  appropriately 
associated  with  various  daily  air  quality 
levels,  in  a  format  that  is  timely  and 
easily  understood,^  we  believe  that 
requiring  specified  colors  when  the  PSI 
categories  are  reported  in  color  format  is 
both  necessary  and  appropriate. 

Further,  we  believe  that  the  specific 
oolors  being  proposed  are  appropriate 
for  the  health  messages  being  conveyed 
in  each  category.  As  discussed  in  the 
section  above,  the  results  of  the  focus 
groups  indicate  that,  above  the  level  of 
the  standard,  the  combination  of  colors 
and  descriptors  proposed  by  us 
effectively  communicates  the  intended 
health  effects  message.  The  comments  of 
focus  group  participants  (SAIC,  1998) 
support  the  generally  accepted  view  that 
the  color  red  sends  a  strong  cautionary 
message.  We  believe  that  this  color  is 
most  appropriate  to  use  when  effects  are 
likely  to  occiur  in  the  general 
population,  and  when  more  serious 
effects  are  likely  in  members  of  sensitive 
groups.  We  believe  that  the  combination 
of  the  use  of  orange  and  red  for  the  two 
categories  above  the  level  of  the 
standard  appropriately  conveys  a 
gradation  of  concern  that  is  consistent 
■with  oiu-  xmderstanding  of  the  Ukely 
pubhc  health  effects  associated  with 
these  categories.  We  note  that  the 
numerical  levels  of  the  8-hour  average 
O3  NAAQS  and  the  24-hour  average  PM 
NAAQS  were  set  in  conjunction  with 
specific  forms  of  these  standards  which 
have  the  effect  of  allowing  multiple 
days  a  year  during  which  the  level  of 
the  standard  can  be  exceeded.  These 
combinations  of  levels  and  forms 
provide  the  requisite  degree  of  public 
health  protection,  even  when  some  days 
reach  air  quality  levels  above  the  level 
of  the  standards.  Thus,  it  is  consistent 
with  the  selection  and  definition  of 
these  NAAQS  that  a  gradation  of  colors 
be  used,  and  that  the  color  red  be 
specified  for  the  PSI  category  with  a 
stronger  cautionary  message. 

As  an  alternative  to  requiring  the  use 
of  specified  colors,  we  are  soliciting 
comment  on  the  option  of 
recommending,  rather  than  requiring, 
the  use  of  these  colors  when  reporting 
agencies  choose  to  report  the  PSI  in 
color  format.  In  soliciting  comment  on 
this  alternative,  we  are  seeking  to  allow 
communities  maximum  flexibiUty  in 
PSI  reporting,  while  still  preserving  a 
nationally  imiform  air  quality  index.  We 
therefore  request  that  commenters 
addressing  this  issue  discuss  how  this 
more  flexible  approach  would  satisfy 
the  statutory  language  requiring  a 
nationally  uniform  air  quality  index  if 
different  colors  may  be  used  across  the 


nation  to  represent  the  same  range  of  air 
quality. 

b.  Reporting  requirements.  We 
propose  to  change  40  CFR  part  58.50  to 
require  reporting  of  the  PSI  in  all 
Metropolitan  Statistical  Areas  (MSAs)  * 
with  a  population  over  350,000,  instead 
of  all  urbanized  areas  with  a  population 
over  200,000.  This  change  is  being 
proposed  for  consistency  with  the  other 
monitoring  regulations  in  part  58,  which 
are  or  will  be  based  on  MSAs.  This 
change  does  not,  however,  have  a 
significant  impact  on  who  is  required  to 
report,  since  virtually  the  same  number 
of  cities  would  be  covered  under  the 
proposed  reporting  requirement  as  are 
covered  under  the  existing  requirement. 

Consistent  with  early  input  from  State 
and  local  agencies,  we  are  proposing  to 
change  the  rounding  conventions  used 
to  calculate  index  values  corresponding 
to  pollutant  concentrations  at  and  above 
the  numerical  level  of  the  NAAQS  to  be 
consistent  with  the  rounding 
conventions  used  in  defining  the 
NAAQS  for  each  pollutant.  This  will 
avoid  situations  wrhere  a  health  advisory 
could  be  issued  that  describes  the  air  as 
unhealthy,  when  in  fact  the  numerical 
level  of  the  standard  has  not  been 
exceeded.  The  revised  rounding 
conventions  are  presented  below  in  the 
proposed  appendix  G — Uniform  Air 
Quality  Index  and  Daily  Reporting. 

The  proposed  rule  retains  the 
requirements  to  identify  the  area  for 
which  the  PSI  is  being  reported,  the 
time  period  covered  by  the  report,  the 
"critical"  pollutant  for  which  the 
reported  PSI  value  was  derived,  the  PSI 
value,  and  the  associated  category 
descriptor.  The  proposed  rule  adds  two 
requirements,  (1)  to  report  the 
associated  category  color  if  a  color 
format  is  used  and,  (2)  to  report  all  PSI 
values  greater  than  100.  Because 
different  sensitive  groups  are  at-risk 
fi-om  different  pollutants,  issuing 
advisories  for  all  sensitive  groups  who 
may  be  affected  at  PSI  values  greater 
than  100  clearly  improves  public  health 
protection.  The  proposed  rule  continues 
to  encourage,  but  does  not  require,  that 
PSI  reports  include  the  PSI  for  sub- 
divisions of  the  MSA  (if  there  are 
important  differences  in  air  quality 
across  sub-divisions  of  the  MSA),  the 
actual  pollutant  concentrations,  possible 
causes  for  high  index  values,  and 
appropriate  health  effects  and 
cautionary  statements  (based  on  the 
guidance  discussed  in  section  II. C. 3 
below).  These  topics  are  also  discussed 
in  our  updated  "Guideline  for  Public 


»A  complete  list  of  MSAs  and  their  boundaries 
can  be  found  in  the  Statistical  Abstract  of  the 
United  States  (1998). 


Reporting  of  Daily  Air  Quality — 
Pollutant  Standards  hidex  (PSI)"  (EPA 
1998b). 

The  proposed  rule  emphasizes  the 
importance  of  forecasting  the  PSI  by 
spjecifying  that  forecasted  values  should 
be  reported,  when  possible,  but  does  not 
require  that  forecasted  values  be 
reported.  Given  the  importance  of  the 
O3  sub-index  in  a  large  number  of 
MSAs.  and  the  use  of  an  8-hour 
averaging  time  for  calculating  the  O3 
sub-index  value,  forecasting  the  O3 
index  value  is  now  more  beneficial  than 
before.  For  a  health  advisory  system  to 
be  effective,  people  need  to  be  notified 
as  early  as  possible  to  be  able  to  avoid 
exposures  of  concern.  Because  the 
proposed  O3  sub-index  is  based  on  the 
8-hour  O3  NAAQS,  forecasting  O3 
concentrations  clearly  would  have 
increased  value  in  providing  cautionary 
statements  to  the  public.  In  the  past, 
when  a  health  advisory  was  issued 
because  the  PSI  value  of  100  had  been 
exceeded  for  the  1-hour  O3  NAAQS. 
people  potentially  had  time  to  avoid 
exposures  of  concern  because  O3  levels 
tend  to  remain  elevated  for  several 
hours  during  the  day.  With  an  8-hour 
standard,  however,  this  would  not  be 
the  case,  since  by  the  time  the  level  of 
the  8-hour  NAAQS  has  been  exceeded 
and  a  health  advisory  issued,  the 
potential  for  exposures  of  concern 
would  likely  have  passed  for  that  day. 
Fcxecasting  8-hour  maximum  O3 
concentrations  would  facilitate  the  risk- 
reduction  function  of  the  PSI  by  giving 
people  time  to  limit  or  avoid  exposures 
of  concern.  We  recognize  that  many 
State  and  local  air  agencies  are  already 
issuing  health  advisories  based  on 
forecasted  O3  concentrations.  Since  we 
have  determined  that  forecasting  would 
add  much  to  the  benefits  of  PSI 
reporting,  we  will  be  making  available 
guidance  on  starting  a  forecasting 
program  (EPA  1999)  in  an  area  or  MSA 
where  forecasting  is  not  presently  done. 
Included  in  the  document  will  be 
guidance  on  using  hourly  O3 
concentrations  as  predictors  for  8-hour 
averages. 

c.  Index  name.  Many  State  and  local 
agencies  have  encouraged  us  to  change 
the  name  of  the  PSI  to  the  Air  Quality 
Index,  or  AQI,  since  many  agencies 
already  use  the  name  AQI  when 
reporting  the  PSI  value  to  the  public. 
Most  participants  in  the  focus  groups 
preferred  the  name  AQI.  commenting 
that  it  more  clearly  identified  the  index 
as  relating  to  the  quality  of  the  air  rather 
than  to  environmental  pollution  in 
general.  On  the  other  hand,  we  note  that 
changing  the  name  may  result  in 
confusion  due  to  historical  familiarity 
and  usage,  not  only  in  the  U.S.  but 
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internationally,  since  the  PSI  has  been 
used  by  many  countries  throughout  the 
world  for  many  years.  Based  on  these 
considerations,  we  £ire  soliciting 
comment  on  changing  the  name  of  the 
Pollutant  Standards  Index  (PSI)  to  the 
Air  Quality  Index  (AQI). 


2.  What  Are  the  Proposed  Changes  to 
the  Sub-Indices? 

To  conform  to  the  proposed  general 
changes  to  the  PSI  discussed  above,  and 
to  reflect  the  recent  revisions  to  the  O3 
and  PM  NAAQS,  we  are  proposing 
changes  to  the  sub-indices  for  O3,  PM. 
CO,  and  SO2;  no  conforming  changes  are 
necessary  for  the  NO2  sub-index.  The 


proposed  sub-indices  are  summarized 
below  in  Table  2,  in  terms  of  pollutant 
concentrations  that  correspond  to 
breakpoints  in  the  index,  and  are 
discussed  in  the  following  sections. 
These  sub-indices  are  presented  in  more 
detail  in  the  proposed  appendix  G  to 
reflect  the  proposed  changes  to  the 
numerical  rounding  conventions  for 
calculating  index  values. 


Table  2.— Breakpoints  for  O3,  PM2.5.  PM,o.  CO,  and  SO2  Sub-indices 


0, 

PM 

CO,  8-hr  (ppm) 

PSI  value 

8-hr  (ppm) 

1-hr  (ppm) 

PM2.5.  24-hr 
()ig/m3) 

PMio.  24-hr 
(jig/m^) 

SO2.  24-hr  (ppm) 

50 

0.07 
0.08 
0.10 
0.12 

0.40  (1-hr) 
0.50  (1-hr) 
0.60  (1-hr) 

15 
65 
100* 
150* 
250* 
350* 
500* 

50 
150 
250 
350 
420 
500 
600 

4 
9 
12 
15 
30 
40 
50 

100 
150 
200 
300 
400 
500 

0.12 
0.16 
0.20 
0.40 
0.50 
0.60 

0.03 
0.14 
0.22 
0.30 
0.60 
0.80 
1.00 

•If  a  diWerent  SHL 

for  PM2  5  is  proTTHilgate 

d,  these  numbers  wi 

1  change  acxxxdingly 

a.  Ozone  sub-index.  On  July  18.  1997. 
we  revised  the  O3  primary  NAAQS  to 
replace  the  1-hour  standard  with  a  new 
standard  with  an  8-hour  average  at  a 
level  of  0.08  ppm  and  a  form  based  on 
the  3-year  average  of  the  annual  fourth- 
highest  daily  maximum  8-hoiu-  average 
O3  concentrations  measured  at  each 
monitor  within  an  area  (62  FR  38856- 
38896).  These  revisions  were  based  on 
findings  from  the  most  recent  review  of 
the  NAAQS  indicating  that  the  new 
primary  standard  will  provide  increased 
protection  to  the  public,  especially 
children  active  outdoors  and  other 
sensitive  groups,  against  a  wide  range  of 
Os-induced  health  effects,  including 
decreased  lung  function;  increased 
respiratory  symptoms;  hospital 
admissions  and  emergency  room  visits 
for  respiratory  causes,  among  children 
and  adults  with  pre-existing  respiratory 
disease  such  as  asthma;  inflammation  of 
the  lung;  and  possible  long-term  damage 
to  the  lungs.  In  setting  this  standard,  we 
recognized  that  there  is  no  discernible 
threshold  below  which  health  effects  do 
not  occur,  that  the  standard  is  not  risk 
free,  and,  thus,  that  exposures  of 
concern  are  possible  below  the 
numerical  level  of  the  standard  for  some 
extremely  sensitive  individuals. 

Based  on  feedback  on  the  staff  draft, 
above  a  PSI  value  of  100.  we  propose  to 
adopt  the  revisions  to  the  O3  sub-index 
that  were  presented  in  the  staff  draft, 
and  to  make  changes  to  the  staff  draft 
below  that  value.  The  proposed 
revisions  to  the  O3  sub-index  above  the 
level  of  the  standard,  and  the  rationale 
for  these  proposed  revisions,  are 
discussed  above  in  section  II.B.2.  Below 


the  level  of  the  standard,  at  a  PSI  value 
of  50.  we  propose  that  0.07  ppm,  8-hour 
average,  be  the  breakpoint  between  the 
good  and  moderate  categories.  As  in  the 
staff  draft,  this  concentration  is  judged 
by  staff  as  an  appropriate  breakpoint  for 
starting  to  convey  a  limited  health 
message  for  extremely  sensitive 
individuals.  This  breakpoint  was 
adopted  because  comments  received 
indicated  that  the  draft  subcategories 
within  the  moderate  category  created 
confusion,  and  that  having  a  distinct 
subcategory  within  moderate  with  no 
health  message  was  unnecessary.  We 
recognize  that  this  breakpoint  defines  a 
category  with  a  somewhat  narrower 
range  of  concentrations.  However,  we 
believe  this  breakpoint  makes  an 
important  distinction  to  emphasize  the 
limited  health  message  for  extremely 
sensitive  individuals.  The  effect  of  this 
range  on  forecasting  is  addressed  in  the 
forecasting  guidance.  Beyond  this  issue, 
comments  received  on  the  staff  draft  O3 
sub-index,  discussed  in  section  II.B.4. 
have  been  generally  positive  and  have 
focused  on  the  presentation  of  the  sub- 
index  through  the  Ozone  Mapping 
Project  and  on  the  wording  of  associated 
cautionary  statements  included  as 
guidance.  These  proposed  revisions  are 
consistent  with  the  proposed  general 
changes  to  the  PSI  discussed  above  in 
section  Il.C.l.a. 

These  proposed  revisions  reflect  the 
new  8-hour  O3  NAAQS  and  will  in 
almost  all  areas  result  in  a  more  health 
protective  index  than  the  current  index 
based  on  the  1-hour  O3  standard. 
However,  we  recognize  that  a  very  small 
number  of  areas  in  the  U.S.  have 


atypical  air  quality  patterns,  with  very 
high  1-hour  daily  peak  O3 
concentrations  relative  to  the  associated 
8-hour  average  concentrations.  In  such 
areas,  the  use  of  the  current  1-hour  sub- 
index  may  be  more  health  protective  on 
a  given  day  than  the  proposed  8-hour 
sub-index.  To  allow  for  the  reporting  of 
the  more  health  protective  sub-index 
value,  we  also  propose  to  retain  the  1- 
hour  sub- index  at  and  above  PSI  values 
of  100  and  to  allow  the  reporting  of  the 
higher  of  the  two  O3  sub-index  values. 
Thus,  both  the  new  8-hour  and  the 
current  1-hour  sub-indices,  as  shown  in 
Table  2,  are  included  in  the  proposed 
appendix  G.  To  conform  to  the  proposed 
general  changes  to  the  PSI.  a  breakpoint 
of  0.16  ppm.  1-hour  average,  has  been 
added  to  the  1-hour  sub-index  at  a  PSI 
value  of  150.  This  value  is  the  mid-point 
of  the  breakpoints  at  PSI  values  of  100 
and  200.  Since  for  the  large  majority  of 
areas  the  8-hour  sub-index  vdll  be  more 
health  protective,  we  are  not  proposing 
to  require  all  areas  to  calculate  both  sub- 
index  values.  Rather,  we  are  proposing 
to  allow  areas  the  flexibility  to  calculate 
both  sub-index  values  and.  when  both 
sub-index  values  are  calculated,  to 
require  that  the  higher  value  be 
reported.  We  are  specifically  soliciting 
comment  on  this  proposed  approach. 

b.  PM  sub-index.  On  July  18.  1997.  we 
revised  the  PM  NAAQS  by  adding  a 
new  set  of  standards  for  fine  particles, 
or  PM2.5.  set  at  levels  of  15  ng/ms 
(armual)  and  65  jig/ms  (24-hour  average) 
(62  FR  38652-38760).  These  revisions 
were  based  on  findings  from  the  most 
recent  review  of  the  PM  NAAQS  that 
recently  published  studies  have 
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indicated  that  serious  health  effects 
were  more  closely  associated  with  the 
levels  of  the  smaller  particle  subset  of 
PMio-  These  health  effects  include 
premature  mortality  and  increased 
hospital  admissions  and  emergency 
room  visits,  primarily  in  the  elderly  and 
individuals  with  cardiopulmonary 
disease;  increased  respiratory  symptoms 
and  disease  in  children  and  individuals 
with  cardiopulmonary  disease  such  as 
asthma;  decreased  limg  function, 
particularly  in  children  and  individuals 
with  asthma;  and  alterations  in 
respiratory  tract  defense  mechanisms.  In 
addition,  PMio  standards  were  retained 
at  the  same  levels  of  50  (ig/m^  (annual) 
and  150  ^/m^  (24-hour  average)  to 
continue  to  provide  protection  against 
health  effects  associated  with  the  coarse 
particle  subset  of  PMio,  including 
aggravation  of  asthma  and  respiratory 
infections.  To  reflect  these  revisions  to 
the  PM  NAAQS,  we  are  proposing  to 
add  a  new  sub-index  for  PM2.5,  and  to 
make  conforming  changes  to  the  sub- 
index  for  PMio,  consistent  with  the 
proposed  general  changes  to  the  PSI 
described  above  in  section  D.C.l.a. 
Tliese  proposed  sub-indices  are 
siimmarized  above  in  Table  2  and 
discussed  below. 

New  PM2S  sub-index.  Consistent  with 
the  basic  structure  of  the  PSI.  an  index 
value  of  100  corresponds  to  the  level  of 
the  24-hour  PM2.5  NAAQS,  65  jig/m^, 
and  an  index  value  of  50  corresponds  to 
the  level  of  the  annual  NAAQS,  15 
^/m^.  Also  consistent  wdth  the  basic 
structure  of  the  PSI,  the  upper  bound 
index  value  of  500  corresponds  to  the 
SHL,  estabUshed  in  section  51.16  of  the 
Ct'K  under  the  Prevention  of  Air 
Pollution  Emergency  Episodes  program. 
The  SHL  is  set  at  a  level  that  represents 
an  imminent  and  substantial 
endangerment  to  public  health.  In  mid- 
1999,  we  will  propose  revisions  to  the 
Prevention  of  Air  Pollution  Emergency 
Episodes  program,  which  will  include 
an  SHL  for  PM2.5.  In  advance  of 
proposing  an  SHL  for  PM2.5,  we  are  now 
proposing  to  establish  a  PM2  j 
concentration  '  to  be  associated  with  a 
PM2.5  index  value  of  500. 

In  proposing  to  establish  this  PM23 
concentration  to  be  associated  with  a 
PM2.5  index  value  of  500,  the  primary 
focus  is  on  evidence  linking  mortality 
with  increases  in  PM  concentration.  The 
current  SHL  for  PMio  (600  ^^m3)  was 
established  on  the  basis  of  the  increased 
mortality  found  during  historical 
wintertime  pollution  episodes  in 
London,  where  PM  concentrations. 


"Should  the  final  SHL  for  PM2  s,  when 
promulgated,  be  different  from  this  concentration. 
we  will  revise  this  PM2  3  sub-index  accordingly. 


measured  as  British  Smoke,  were  in  the 
range  of  500  to  1000  ng/m^  (52  FR 
24687-24688).  We  beUeve  that  these 
studies  still  provide  the  best  scientific 
support  for  significant  harm  levels  for 
PM.  British  Smoke  provides  an 
approximate  measurement  of  fine 
particles,  since  it  is  considered  to 
measure  PM  with  a  cut-point  of 
approximately  4.5  microns.  While  some 
coarse  mode  particles  are  included,  it 
has  been  found  that  mainly  fine  mode 
particles  are  collected  using  the  British 
Smoke  method.  In  establishing  the  SHL 
for  PMio,  we  used  an  assumption  that  a 
concentration  of  PMio  can  be  estimated 
by  adding  100  to  a  concentration 
measured  in  terms  of  British  Smoke  (52 
FR  24688).  For  the  purposes  of 
proposing  to  estabUsh  a  PM2.5 
concentration  to  be  associated  with  a 
PM2.5  index  value  of  500,  we  are 
assuming  that  particle  mass 
concentration  measured  by  the  British 
Smoke  method  is  approximately 
equivalent  to  a  PM2.5  mass 
concentration. 

For  intermediate  breakpoints  in  the 
PSI  between  values  of  100  and  500, 
PM2  J  concentrations  are  proposed  that 
generally  reflect  a  linear  relationship 
between  increasing  index  values  and 
increasing  PM2.J  values.  The  available 
scientific  evidence  of  health  effects 
related  to  population  exposures  to  PM2.J 
concentrations  between  the  24-hour 
NAAQS  level  and  the  proposed  SHL 
suggest  a  continuum  of  effects  in  this 
range,  with  iocreasing  PM2.5 
concentrations  being  associated  with 
increasingly  larger  numbers  of  people 
likely  experiencing  serious  health 
effects  (62  FR  38675;  Staff  Paper,  p.  VII- 
27)  The  proposed  generally  linear 
relationship  between  PSI  values  and 
PM2.5  concentrations  in  this  range, 
rounded  to  increments  of  50  Mg/m'  to 
reflect  the  approximate  nature  of  such  a 
relationship,  is  consistent  with  this 
evidence. 

Conforming  changes  to  the  PMio  sub- 
index.  Consistent  with  the  retention  of 
the  levels  of  the  PMio  NAAQS,  we  are 
proposing  to  retain  the  PMio  sub- index 
generally  and  to  add  a  new  breakpoint 
at  an  index  value  of  1 50  to  conform  to 
the  proposed  additional  PSI  category. 
We  propose  that  this  breakpoint  be  set 
at  a  PMio  24-hour  average  concentration 
of  250  fig/m^,  the  mid-point  between  the 
breakpoints  associated  with  index 
values  of  100  and  200.  We  beUeve  that 
the  PMio  sub- index,  with  this 
conforming  change,  remains  appropriate 
for  the  public  health  protection 
purposes  of  the  PSI. 

c.  Conforming  changes  to  the  CO  ond 
SO2  sub-indices.  Since  the  current  PSI 
sub-indices  reflect  the  current  NAAQS 


forjIlO  and  SO2,  the  only  change  being 
proposed  today  for  these  sub-indices  is 
to  add  a  breakpoint  to  each  sub-index  at 
an  index  value  of  150  to  conform  to  the 
proposed  additional  PSI  category.  We 
propose  that  these  breakpoints  be  set  at 
concentrations  at  the  mid-points 
between  the  breakpoints  associated  with 
index  values  of  100  and  200,  consistent 
with  the  approach  described  above  for 
conforming  changes  to  both  the  1-hour 
O3  sub-index  and  the  PMio  sub- index. 
These  proposed  breakpoints  are 
sunmiarized  in  Table  2  and  presented  in 
more  detail  in  appendix  G  to  reflect  the 
proposed  changes  to  the  numerical 
rounding  conventions  used  to  calculate 
index  values.  These  sub-indices  will  be 
reviewed  in  conjimction  with  the  future 
reviews  of  the  CO  and  SO2  NAAQS. 

3.  What  are  the  Changes  to  Related 
Informational  Materials? 

We  have  edited  related  informational 
materials  on  O3  prepared  in  conjunction 
v«th  the  staff  draft  O3  sub-index,  such 
as  the  cautionary  statements,  to  reflect 
the  input  from  the  focus  groups  and 
from  national.  State  and  local  agencies 
and  associations.  The  edits  include 
some  of  the  wording  changes  suggested 
to  the  cautionary  statements,  as  well  as 
clarification  of  the  health/air  quality 
message  associated  with  the  moderate 
category.  In  the  "unhealthy"  and  "very 
unhealdiy"  categories,  there  are  distinct 
cautionary  statements  for  members  of 
sensitive  groups  and  the  general  public. 
In  Midition,  because  different  conditions 
make  individuals  and  groups 
susceptible  to  the  effects  of  different  air 
pollutants,  we  have  developed 
pollutant-specific  health  effects  and 
cautionary  statements  for  the  other 
pollutants  in  the  index,  including  PM2.5, 
PMio,  CO,  SO2,  and  NO2.  The  health, 
effects  and  cautionary  statements  may 
be  foimd  on  AIRLINKS  (http:// 
www.epa.gov/airlinks).  Our  draft 
guidance  on  PSI  reporting,  "Guideline 
for  Public  Reporting  of  Daily  Air 
Quality — Pollutant  Standards  Index 
(PSI)"  (EPA  1998b),  which  includes  the 
health  effects  and  cautionary 
statements,  is  available  in  the  docket 
and  on  AIRUNKS. 

The  brochure  "The  Pollutant 
Standards  Index"  (EPA  1994),  contains 
information  about  the  general  health 
effects  associated  with  each  category, 
and  precautions  that  sensitive  groups 
and  the  general  public  should  take  to 
avoid  exposures  of  concern.  Currently, 
it  contains  one  set  of  health  effects  and 
cautionary  statements  that  are  generally 
applicable  to  all  of  the  pollutants 
currently  included  in  the  PSI,  and  does 
not  identify  specific  sensitive  groups  for 
each  of  the  pollutants.  In  changes  to  this 
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brochure,  we  will  revise  the  categories 
and  descriptors  to  be  consistent  with 
final  revisions  to  the  PSI,  identify 
sensitive  groups  in  the  health  effects 
statements  for  each  of  the  pollutants, 
and  will  include  the  pollutant-specific 
health  effects  and  cautionary  statements 
discussed  above. 

The  booklet.  "SMOG— Who  Does  It 
Hurt?,"  was  developed  using  health 
effects  information  fi-om  the  review  of 
the  standard  and  therefore  already 
incorporates  the  concepts  of  sensitive 
groups  and  a  continuum  of  effects  to 
background  levels  of  O3.  Revisions  to 
this  booklet  will  be  based  on  final 
revisions  to  the  PSI,  information  from 
the  focus  groups,  and  comments  from 
national.  State  and  local  agencies  and 
associations.  Based  on  these  comments, 
the  distinction  between  stratospheric 
and  ground-level  O3  will  be  made 
clearer,  and  the  section  "What  does 
exertion  have  to  do  with  Os-related 
health  effects?"  will  include 
clarification  of  the  effect  of  individual 
conditioning  on  exertion  levels.  In 
addition,  we  are  planning  to  develop  a 
shorter,  simimary  brochure  about  O3 
health  effects  to  complement  the 
"SMOG— Who  Does  It  Hurt?"  booklet, 
to  translate  both  "SMOG— Who  Does  It 
Hurt?"  and  the  shorter  summeuy  booklet 
into  Spanish,  and  to  develop 
informational  materials  about  O3  health 
effects  for  primary  care  providers.  All  of 
these  documents  will  be  made  available 
when  revisions  to  the  PSI  are  final, 
including  on  the  AIRNOW  web  site. 

m.  Regulatory  and  Environmental 
Impact  Analyses 

A.  Executive  Order  12866:  OMB  Review 
of  "Significant  Actions" 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  order  defines  "significant 
regulatory  action"  as  one  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 


(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
OMB  has  advised  us  this  proposal 
should  be  construed  as  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  Accordingly, 
this  action  was  submitted  to  the  OMB 
for  review.  Any  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record  and  made  available 
for  public  inspection  at  EPA's  Air  and 
Radiation  Docket  Information  Center 
(Docket  No.  A-98-20). 

B.  Regulatory  Flexibility  Analysis/ Small 
Business  Regulatory  Enforcement 
Fairness  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  6 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  less 
than  50,000  people. 

Today's  proposal  to  revise  the  PSI 
program  modifies  existing  air  quality 
reporting  requirements  for  MSA's  with 
populations  over  350,000  people. 
Today's  proposal,  if  promulgated,  will 
not  establish  any  new  regu'atory 
requirements  affecting  small  entities.  On 
the  basis  of  the  above  considerations, 
EPA  certifies  that  today's  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  RFA.  Based 
on  the  same  considerations,  EPA  also 
certifies  that  the  new  small-entity 
provisions  in  Section  244  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  do  not  apply. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
writh  "Federal  mandates"  that  may 
resuh  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year. 


EPA  has  determined  that  today's 
proposal,  if  promulgated,  would  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
in  any  1  year  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  Accordingly,  EPA 
has  determined  that  the  provisions  of 
section  202  of  the  UMRA  do  not  apply 
to  this  rulemaking. 

D.  Paperwork  Reduction  Act 

Today's  proposal  does  not  establish 
any  new  information  collection 
requirements  beyond  those  which  are 
currently  required  under  the  Ambient 
Air  Quality  Surveillance  Regulations  in 
40  CFR  part  58  (OMB  #2060-0064,  EPA 
ICR  No.  0940.15).  Therefore,  the 
requirements  of  the  Paperwork 
Reduction  Act  do  not  apply  to  today's 
action. 

E.  Executive  Order  13045:  Children's 
Health 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR19885,  April  23,  1997), 
requires  Federal  agencies  to  ensure  that 
their  policies,  programs,  activities,  and 
standards  identify  and  assess 
environmental  health  and  safety  risks 
that  may  disproportionately  affect 
children.  In  today's  proposal,  EPA 
identified  children  as  one  of  the 
sensitive  groups  which  may  be  at 
increased  risk  of  experiencing  the 
effects  of  concern  following  exposure  to 
ozone.  The  proposed  PSI  categories, 
descriptors,  and  cautionary  statements 
all  take  into  consideration  the  increased 
health  risk  to  children  which  may  result 
from  such  exposures.  Therefore,  today's 
action  does  comply  with  the 
requirements  of  E.O.  13045. 

F.  Executive  Order  12848: 
Environmental  Justice 

Executive  Order  12848  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
pohcies,  and  activities  on  minorities 
and  low-income  populations  in  the 
United  States. 

The  nature  of  today's  action  is  to 
inform  the  general  pubhc,  including 
minorities  emd  low-income  populations, 
about  the  nature  of  the  air  pollution  in 
the  areas  they  live.  Today's  action 
establishes  a  uniform  tool  for  States  to 
use  to  develop  programs  which  will 
caution  particularly  sensitive  people  to 
minimize  their  exposures  and  educate 
the  public  about  general  health  effects 
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associated  with  exposure  to  different 
pollution  levels.  States  may  also  use 
information  established  as  part  of  the 
ipSI  to  trigger  programs  designed  to 
I  reduce  emissions  to  avoid  exceedances 
of  the  NAAQS.  Therefore,  today's  action 
will  help  facilitate  public  participation, 
outreach,  and  communication  in  areas 
where  environmental  justice  issues  are 
present. 

C  Executive  Order  12875:  Enhancing 
.  Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
we  will  consult  with  those  governments. 
If  EPA  complies  by  consulting. 
Executive  (Drder  12875  requires  us  to 
provide  to  OMB  a  description  of  the 
extent  of  our  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu'e  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  us  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
igovermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  section  319  of  the  Act 
without  the  exercise  of  any  discretion 
by  us.  Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
i  not  apply  to  this  rule. 

I H.  Executive  Order  13084:  Consultation 
I  and  Coordination  with  Indian  Tribal 
'  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
i  necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrunents,  or  EPA  will  consult  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  us  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  our  prior  consultation  with 
representatives  of  affected  tribal 


governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  us  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  pohcies  on 
matters  that  significantly  or  imiquely 
affect  their  commimities." 
Today's  rule  implements 
requirements  specifically  set  forth  by 
the  Congress  in  section  319  of  the  Act 
v«thout  the  exercise  of  any  discretion 
by  us.  Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediues,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 
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Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  regulations  is  proposed 
to  be  amended  as  follows: 

PART  58— AMBIENT  AIR  QUALfTY 
SURVEILLANCE 

1.  The  authority  citation  of  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7601(a),  and 
7619. 

2.  Section  58.50  is  revised  to  read  as 
follows: 

§58.50    Index  reporting. 

(a)  The  State  shall  report  to  the 
general  public  through  prominent  notice 
an  air  quality  index  in  accordance  with 
the  requirements  of  appendix  G  to  this 
part. 

(b)  Reporting  is  required  by  all 
Metropolitan  Statistical  Areas  with  a 
population  exceeding  350,000. 
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(c)  The  population  of  a  Metropolitan 
Statistical  Area  for  purposes  of  index 
reporting  is  the  most  recent  decennial 
U.S.  census  population. 

3.  Appendix  G  is  revised  to  read  as 
follows: 

Appendix  G — Unifbrm  Air  Quality 
Index  and  Daily  Reporting 

General  Requirements 

1.  What  is  the  PSI? 

2.  Why  report  the  PSI? 

3.  Must  I  report  the  PSI? 

4.  What  goes  into  my  PSI  report? 

5.  What  colors  do  I  use  when  I  report  the 
PSI? 

6.  Is  my  PSI  report  for  my  MSA  only? 

7.  How  do  I  get  my  PSI  report  to  the 
public? 

8.  How  often  must  I  report  the  PSI? 

9.  May  I  make  exceptions  to  these  reporting 
requirements? 

CalcuUtisn 

10.  How  does  the  PSI  relate  to  air  pollution 
levels? 

11.  Where  do  I  get  the  pollutant 
concentrations  to  calculate  the  PSI? 

12.  Do  I  have  to  forecast  the  PSI? 

13.  How  do  I  calculate  the  PSI? 

14.  How  do  I  use  Table  2  and  Equation  1 
to  calculate  the  PSI? 

Background  and  Reference  Materials 

15.  What  additional  information  should  I 
know? 

16.  References 


General  Requirements 

1.  What  Is  the  PSI? 

The  Air  Quality  Index  (PSI)  is  a  tool  that 
simplifies  reporting  air  pollution  to  the 
general  public.  The  PSI  incorporates  into  a 
single  index  concentrations  of  5  criteria 
pollutants:  ozone  {O3).  particulate  matter 
(PM),  carbon  monoxide  (CO),  sulfur  dioxide 
(SO2),  and  nitrogen  dioxide  (NOi).  The  scale 
of  the  index  is  divided  up  into  general 
categories  that  are  associated  with  health 
messages. 

2.  Why  Report  the  PSI? 

The  PSI  offers  various  advantages: 

a.  It  is  simple  to  create  and  understand. 

b.  It  conveys  the  health  implications  of  air 
quality. 

c.  It  promotes  uniform  use  throughout  the 
country. 

3.  Must  I  Report  the  PSI? 

You  must  report  the  PSI  daily  if  yours  is 
a  metropolitan  statistical  area  (MSA)  with  a 
population  over  350,000. 

4.  What  Goes  Into  My  PSI  Report? 

Your  PSI  report  must  contain  the 
following: 

a.  The  reporting  area{s)  (the  MSA  or 
subdivision  of  the  MSA). 

b.  The  reporting  period  (the  day  for  which 
the  PSI  is  reported). 

c.  The  critical  pollutant  (the  pollutant  with 
the  highest  index  value). 

d.  The  PSI  (the  highest  index  value). 


e.  The  category  descriptor  and  index  value 
associated  with  the  PSI  and,  if  reported  in  a 
color  format,  the  associated  color.  Use  only 
the  following  descriptors  and  colors  for  the 
six  PSI  categories: 


PSI 

Descriptor 

Color 

0  to  50 

"Good"  

"Moderate"  ... 

"Unhealthy 
for  Sen- 
sitive 
Groups". 

"Unhealthy"  .. 

"Very 
Unhealthy". 

"Hazardous" 

Green 

51  to  100 

Yellow 

101  to  150 

151  to  200 

201  to  300 

301  and  atx>ve  ... 

Orange. 

Red. 
Purple. 

Maroon. 

When  appropriate,  your  PSI  report  may 
also  contain  t}^  folfowing: 

a.  The  name  and  index  value  for  other 
pollutants,  particularly  those  with  an  index 
value  greater  than  100. 

b.  The  index  values  for  sub-areas  of  the 
reporting  area. 

c.  Actual  pollutant  concentrations. 

d.  Causes  for  unusual  PSI  values. 

5.  What  Colors  Do  I  Use  When  I  Report  the 
PSI? 

If  reporting  in  color  format,  you  must  use 
the  colors  listed  above.  More  specifically  the 
colors  you  must  use  are  defined  in  the 
following  table  for  both  red,  green,  blue 
(RGB)  and  cyan,  magenta,  yellow,  and  black 
(CMYK)  color  formulas.' 


Table  1.— Color  Formulations  for  Reporting  the  PSI  .2 


Color 


Green  .. 
Yellow  ., 
Orange 

Red 

Purple  .. 
Maroon 


0 
255 
255 
255 
153 
76 


228 

255 

126 

0 

0 

0 


B 


0 
0 
0 
0 
76 
38 


^The  color  models  are  based  on  a  0-255  scale  (e.g.,  50  percent  Is  126) 


224 
0 
0 

255 
0 
0 


M 


0 

0 

132 

255 

153 

76 


224 

255 

255 

0 

80 

38 


30 

0 

0 

0 

102 

179 


6.  Is  My  PSI  Report  for  My  MSA  Only? 
Generally,  your  PSI  report  applies  to  your 

MSA  only.  However,  your  report  does  not 
apply  to  just  your  MSA  in  two  situations: 

a.  If  a  significant  air  quality  problem  exists 
(PSI  greater  than  100)  in  areas  next  to  your 
MSA  but  not  in  it  (for  example  O3 
concentrations  are  often  highest  downwind 
and  outside  an  urban  area),  your  PSI  report 
should  apply  to  these  areas  also. 

b.  If  different  PSI  categories  apply  to 
different  definable  parts  of  your  MSA,  you 
should  report  a  separate  PSI  for  each  part  of 
your  urban  area. 

7.  How  Do  I  Get  My  PSI  Report  to  the  Public? 
You  must  furnish  the  daily  report  to  the 

appropriate  news  media  (radio,  television, 
and  newspapers).  You  may  make  the  daily 
report  publicly  available  at  one  or  more 


'  The  RGB  model  is  traditionally  used  for  TV  or 
computer  monitor  colors  while  CMYK  is 
traditionally  used  for  color  printers. 


places  of  public  access,  or  you  may 
disseminate  it  by  a  recorded  phone  message 
or  a  public  Internet  site. 

8.  How  Often  Must  I  Report  the  PSI? 

You  must  report  the  PSI  at  least  5  days  per 
week.  Exceptions  to  this  requirement  are  in 
Section  9  below. 

9.  May  I  Make  Exceptions  to  These  Reporting 
Requirements? 

If  the  index  for  a  particular  pollutant 
remains  below  50  for  a  season  or  year,  then 
you  may  exclude  the  pollutant  from  your 
calculation  of  the  PSI  in  Section  13. 

If  the  PSI  remains  below  50  for  a  year,  then 
you  may  report  the  PSI  at  your  discretion. 

Calculation 

10.  How  Does  the  PSI  Relate  to  Air  Pollution 
Levels? 

For  each  pollutant,  the  PSI  transforms 
ambient  concentrations  to  a  scale  from  0  to 
500.  The  PSI  is  related  to  the  National 


Ambient  Air  Quality  Standard  (NAAQS)  for 
each  pollutant.  The  index  value  of  100  is 
always  associated  with  the  numerical  level  of 
the  standard  for  each  pollutant.  The  index 
value  of  50  is  associated  with  annual 
standards  (if  they  exist)  for  each  pollutant. 
Higher  categories  of  the  index  are  based  on 
increasingly  serious  health  effects  and 
increasing  proportions  of  the  population  that 
are  affected.  The  EPA  relates  the  index  to 
other  air  pollution  concentrations  through 
linear  interpolation  based  on  these  levels. 
The  PSI  is  equal  to  the  highest  of  the 
numbers  corresponding  to  each  pollutant. 
The  pollutant  responsible  for  the  highest 
number  (the  reported  PSI)  is  called  the 
"critical"  pollutant. 

n.  Where  Do  I  Get  the  Pollutant 
Concentrations  To  Calculate  the  PSI? 

You  must  use  concentration  data  for  four 
of  the  five  PSI  criteria  pollutants  from  the 
State/Local  Air  Monitoring  Station  (SLAMS) 
or  parts  of  the  SLAMS  required  under  40  CFR 


58.20.  For  PM 
report  the  PSI 
measured  air  ( 
monitors  oftei 
day).  You  mai 
from  monitor! 
equivalent  me 
measurement! 
reference  or  ei 
measurement! 

12.  Do  I  Have 

You  should 
hours  in  adva 
reasonable  pr 


03(ppni) 
8-hour 

O.OOO-O.W 
0.070-O.Of 
0.085-0.1( 


0.105-0.1J 

,     0.125-0.3; 

(0.155-0.4( 

(') 

(') 

'  Areas  are 
be  more  prott 
ported. 
zNOzhasr 
3&-hour03 
*The  numb 
^  If  a  differe 


If  the  conce 
breakpoint,  tl 
corresponding 
Equation  1  ca 
be  equal.  If  th 
breakpoints,  t 
pollutant  wit] 
note  that  in  s( 
hour  O3  will  I 
8-hour  values 
these  cases  yc 
well  as  8-hou 
and  then  use 
index  for  O3. 


GAGRAPM 


Equation  1 

Where  Ip  =  th 

Cp  =  thetru 

>        pollutant 

I     BPh,  =  the  1 

or  equal  I 

:     BPlo  =  the  1 

equal  to  I 

iHi  =  the  PS 

Ik,  =  the  PS: 

If  the  conce 

I  highest  break 

use  the  last  t\ 

you  apply  Eq 

hour  and  8-h( 

category  (van 
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58.20.  For  PM,  you  need  only  calculate  and 
report  the  PSI  on  days  for  which  you  have 
measured  air  quality  data  (e.g.,  particulate 
monitors  often  report  values  only  every  sixth 
day).  You  may  use  particulate  measurements 
from  monitors  that  are  not  reference  or 
equivalent  methods  if  you  can  relate  these 
measurements  by  linear  regression  to 
reference  or  equivalent  method 
measurements. 

|i2.  Do  I  Have  to  Forecast  the  PSP 

You  should  forecast  the  PSI  at  least  24- 
hours  in  advance  using  the  most  accurate  and 
leasonable  procedures  considering 


meteorology,  tof)ography,  availability  of  data, 
and  forecasting  expertise.  Since  ozone  is  a 
dominant  i>ollutant  in  air  pollution  and  the 
form  of  the  ozone  standard  is  an  8-hour 
average,  the  timing  of  how  the  public  is 
informed  is  an  important  issue.  In  order  for 
affected  p)eople  to  take  advantage  of  this 
information,  it  is  necessary  to  consider  at 
least  a  short  term  forecast  or  prediction  of  8- 
hour  ozone  levels  for  the  purposes  of 
reporting  the  PSI.  Guidance  to  this  appendix 
suggest  ways  to  do  this  which  require  less 
resources  than  24-hour  advance  forecasts 
(EPA  1999). 

Table  2.— Breakpoints  for  the  PSI 


13.Jiow  Do  I  Calculate  the  PSP 

The  PSI  is  the  highest  value  calculated  for 
each  pollutant  as  follows: 

a.  Trxmcate  the  pollutant  concentration 
from  the  monitor  recording  the  highest 
concentration  in  the  reporting  area  to  one 
more  than  the  significant  digits  used  in  the 
NAAQS  for  that  pollutant.  This  is  equivalent 
to  the  rounding  conventions  used  in  the 
Ni<AQS 

b.  Using  Table  2,  find  the  two  breakpoints 
that  contain  the  concentration. 

c.  Using  Equation  1 ,  calculate  the  index. 

d.  Round  the  index  to  the  nearest  integer. 


These  breakpoints— 

Equal  these 
PSIs 

03(ppm) 
1        8-hour 

03(ppm) 
l-hour' 

PM,o 
(jig/mJ) 

PM„ 

C0(ppm) 

S02(ppm) 

NC,  (ppm) 

Category 

'    0.000-0.069 

- 

0-54 

0.O-15.4 

0.0-^.4 

0.000-0.034 

(^) 

0-50 

Good. 

0.070-0.084 

- 

55-154 

15.5-65.4 

4.5-9.4 

0.035-0.144 

(^) 

51-100 

Moderate. 

0.085-0.104 

0.125-0.164 

155-254 

65.5-100.4  5 

9.5-12.4 

0.145-0.224 

(') 

101-150 

Unheatttiy  tor 
sensitve 

'     0.105-0.124 

0.165-0.204 

255-354 

100.55-150.45 

12.5-15.4 

0.225-0.304 

(^) 

151-200 

groups. 
Unheatthy. 

,     0.125-0.374 

0205-0.404 

355-424 

150.55-250.45 

15.5-30.4 

0.305-0.604 

0.65-124 

201-300 

Very  unhealthy. 

(0.155-0.404)* 

0.405-0.504 

425-504 

250.55-350.4  5 

30.5-40.4 

0.605-0.804 

125-1.64 

301-400 

<') 

0.505-0.604 

505-604 

350.55-500.45 

40.5-50.4 

0.805-1.004 

1.65-2.04 

401-500 

Hazardous. 

^  Areas  are  required  to  report  the  PSI  based  on  8-hour  ozone  vakies.  However,  there  are  areas  wtiere  a  PSI  based  1  -hour  ozone  values  woukj 
be  more  protective.  In  these  cases,  the  index  for  both  the  8-hour  and  the  1  -hour  ozone  values  may  be  cak:ulated  and  the  nnaximum  PSI  re- 
ported. 

2  NO2  has  no  short-term  NAAQS  and  can  generate  a  PSI  only  above  a  PSI  value  of  200. 

3&-hour  Os  values  do  not  define  higher  PSI  values  (>301).  PSI  values  of  301  or  higher  are  cateulated  with  1-hour  O3  corx»ntrations. 

*The  numbers  in  parenttieses  are  associated  1-hour  values  to  be  used  in  this  overlapping  category  only. 

^If  a  differerrt  SHL  for  PM2.3  is  promulgated,  these  numbers  will  change  accordingly. 


If  the  concentration  is  equal  to  a 
breakpoint,  then  the  index  is  equal  to  the 
corresponding  index  in  Table  2.  However, 
Equation  1  can  still  be  used.  The  results  will 
be  equal.  If  the  concentration  is  between  two 
breakpoints,  then  calculate  the  index  of  that 
pollutant  with  Equation  1.  You  must  also 
aote  that  in  some  areas,  the  PSI  based  on  1- 
kour  O3  will  be  more  protective  than  using 
8-hour  values  (see  footnote  1  to  Table  2).  In 
these  cases  you  may  use  1-hour  values  as 
well  as  8-hour  values  to  calculate  the  index 
and  then  use  the  maximum  PSI  value  as  the 
index  for  O3. 


L 
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Equation  1 

Where  Ip  =  the  index  for  pollutant  p 

Cp  =  the  truncated  concentration  of 
pollutant  p 

BPhi  =  the  breakpoint  that  is  greater  than 
or  equal  to  Cp 

BPlo  =  the  breakpoint  that  is  less  than  or 
equal  to  Cp 

Im  =  the  PSI  value  corresponding  to  BPhi 

Iio  =  the  PSI  value  corresponding  to  BPlo- 
'  If  the  concentration  is  larger  than  the 
highest  breakpoint  in  Table  2  then  you  may 
<ise  the  last  two  breakpoints  in  Table  2  when 
you  apply  Equation  1.  If  your  O3  values  (1- 
hour  and  8-hour)  are  in  the  overlapping 
category  (very  unhealthy,  see  footnote  4  to 


Table  2)  then  you  must  use  Equation  1  for 
both  values  and  use  the  larger  index  value  for 
O3. 

14.  How  Do  I  Use  Table  2  and  Equation  1  To 
Calculate  the  PSI? 

If  you  observe  a  1-hour  O3  value  of  0.156 
ppm,  an  8-hour  O3  value  of  0.130  ppm,  and 
a  PMio  valne  of  210  ng/m^,  then  do  this: 

a.  Find  the  breakpoints  for  PMio  at  210 
^g/m^  as  205  (ig/m^  and  354  ^g/m3 
corresponding  to  index  values  151  and  200; 

b.  Find  the  breakf>oints  for  1-hour  O3  at 
0.156  ppm  as  0.155  ppm  and  0.404  ppm 
corresponding  to  index  values  201  and  300; 

c.  Find  the  breakpoints  for  8-hour  O3  at 
0.130  ppm  as  0.125  ppm  and  0.374  ppm 
corresponding  to  index  values  201  and  300; 

d.  Apply  Equation  1  for  210  jig/m^,  PMio: 

G:\GRAPHICS\EP09DE98.041 

e.  Apply  Equation  1  for  0.156  ppm,  1-hour 
O3: 

G:\GRAPHICS\EPOgDE98.042 

f.  Apply  Equation  1  for  0.130  ppm,  8-hour 
O3: 


G:\GRAPHICS\EP0gDE98.043 

g.  Find  the  maximum,  203.  This  is  the  PSI.  - 
Background  and  Re€emioe  Materials 

15.  What  Additional  Information  Should  I 
Know? 

The  EPA  has  developed  a  computer 
program  to  calculate  the  PSI  for  you.  The 
program  works  with  Windows  95,  it  prompts 
for  inputs,  and  it  displays  all  the  pertinent 
information  for  the  PSI  (the  index,  color, 
category,  health  effects,  and  cautionary 
lailguage).  You  can  download  the  program  at 
www.epa.gov/aimow.  The  EPA  also 
publishes  a  brochure  on  the  PSI  that  explains 
the  index  in  detail  (EPA  1999b),  guidance 
that  provides  associated  health  effects  and 
cautionary  statements  (EPA  1998),  and 
guidance  that  explains  the  steps  necessary  to 
start  an  air  fHsllution  forecasting  program 
(EPA  1999a). 

16.  References 

EPA,  (1998)  Guideline  for  Public  Reporting 
of  Daily  Air  Quality-Pollutant  Standards 
Index  (PSI),  U.S.  Environmental  Protection 
Agency,  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC, 
27711,  draft  docimient. 

EPA,  (1999a)  Guideline  for  Starting  an  Air 
Pollution  Forecasting  Program,  U.S. 
Envirormiental  Protection  Agency,  Office  of 


67834 Federal  Register /Vol.  63.  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


Air  Quality  Planning  and  Standards, 
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(FR  Doc.  98-32571  Filed  12-8-98;  8:45  am) 
BILUMG  CO0€  S84O-90-P 


ENVIRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152  and  156 

[OPP-250127;  FRL-6042-8] 

Antimicrobial  Pesticide  Products; 
Ottier  Pesticide  Reguiatory  Changes; 
Notification  to  ttie  Secretaries  of 
Agriculture  and  Health  and  Human 
Services 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  to  the  Secretaries  of 

Agriculture  and  Health  and  Human 

Services. 

SUI«MARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretaries  of  Agriculture  and 
Health  and  Human  Services  a  proposed 
rule  under  sections  3  and  25(a)  of  the 
Federal  Insecticide,  Fxmgicide,  and 
Rodenticide  Act  (FIFRA).  The  proposed 
rule  would  establish  procedures  for 
streamlining  the  pesticide  antimicrobial 
program  and  make  other  changes  to 
current  pesticide  regulatory  and  labeling 
provisions.  This  notification  is  required 
by  FIFRA  sections  21(a)  and  25(a). 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jean  M.  Frane,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  1116C,  Crystal  Mall  #2,  Arlington, 
VA,  703-305-5944,  e-mail: 
frane. jean@.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Sections 
21(a)  and  25(a)  of  HFRA  provide  that 
the  Administrator  shall  provide  the 
Secretaries  of  Agricuhure  and  Health 
and  Human  Services  with  a  copy  of  any 
proposed  regulation  at  least  60  days 
before  signing  it  for  publication  in  the 
Federal  Register.  If  Uie  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  30  days  after 
receiving  it,  the  Administrator  shall 
issue  for  publication  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  the 
response  of  the  Administrator 


concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 
the  proposed  regulation,  the 
Administrator  may  sign  the  proposed 
regulation  for  publication  in  the  Federal 
Register  anytime  thereafter.  As  required 
by  FIFRA  section  25(a)(3),  a  copy  of  the 
proposed  regulation  has  been  fonvwded 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate. 

List  of  Subiects  in  Parts  152  and  156 

Environmental  protection, 
Administrative  practice  and  procedure. 
Labeling,  Occupational  safety  and 
health.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Authority:  7  U.S.C.  136s,  136w  et  seq. 

Dated:  December  2, 1998. 
Marda  E.  Mulkey, 

Director.  Office  of  Pesticide  Progmms. 

[FR  Doc.  98-32681  Filed  12-8-98;  8:45  am) 
BILUNQ  CODE  6660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-619ft-8] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  for  Oklahoma 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Oklahoma  Department  of  Environment 
Quality's  (ODEQ)  RCRA  Cluster  VI 
Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  RCRA  Cluster  VI  rules 
are  listed  in  the  rules  section  of  this 
Federal  Register  (FR).  The  EPA  is 
approving  the  State's  request  as  an 
immediate  final  rule  without  prior 
proposal  because  EPA  views  Uiis  action 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  immediate  final  rule.  If  no 
adverse  written  comments  are  received 
in  response  to  this  action  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  EPA  receives 
adverse  written  comments,  EPA  will 
withdraw  the  immediate  final  rule 
before  its  effective  date  by  publishing  a 
notice  of  withdrawal  in  the  Federal 
Register.  The  EPA  will  then  respond  to 
pubhc  comments  in  a  later  final  rule 


based  on  this  proposal.  The  EPA  may 
not  provide  further  opportunity  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  January  8, 1999. 
ADDRESSES:  Written  comments  referring 
to  Docket  Number  OK98-2  may  be 
mailed  to  AUma  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
ODEQ  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  6  Library,  12th 
Floor,  Wells  Fargo  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  Phone 
number:  (214)  665-6444.  Oklahoma 
Department  of  Environmental  Quality, 
1000  Northeast  Tenth  Street,  Oklahoma 
City,  Oklahoma,  73117-1212,  Phone 
number:  (405)  271-5338. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  (214)  665-8533. 
SUPPLEMENTARY  INFORMATION: 

For  additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 
Jerry  Clifford, 

Deputy  Regional  Administrator,  Region  6. 
[FR  Doc.  98-32576  Filed  12-8-98;  8:45  am) 
BILUNQ  CODE  66afr-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  39 
RIN  1004-AC87 

Wild  and  Scenic  Rivers 

AGENCY:  Offie  of  the  Secretary,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  the  Secretary 
pubhshes  this  proposed  rule  in  response 
to  comments  received  on  a  proposed 
rule  published  by  the  Bureau  of  Land 
Management  (BLM),  and  to  improve 
Departmental  consistency  among  Wild 
and  Scenic  River-administering 
agencies.  Consistent  with  President 
Clinton's  Government- wide  regulatory 
reform  initiative,  this  proposed  rule  is 
written  in  a  straightforward  "Plain 
Enghsh"  style.  This  rule  would 
establish  uniform  standards  and 
procedures  by  which  the  Department  of 
the  Interior,  through  its  agencies  which 
administer  rivers  in  the  National  Wild 
and  Scenic  Rivers  System  (Bureau  of 
Land  Management,  U.S.  Fish  and 


I.  Publico 


n.  Discussi 
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Wildlife  Service  and  National  Park 
Service),  will  consider  Federal  licensing 
of,  or  assistance  to,  water  resources 
projects  affecting  designated  wild  and 
Scenic  Rivers  or  congressionally 
authorized  Study  Rivers. 

This  proposed  rule  also  withdraws 
the  proposed  rulemaking  published  in 
the  Federal  Register  by  the  BLM  on 
September  10, 1996  (61  FR  47726).  This 
proposed  rule  would  harmonize 
Interior's  procedures  and  standards  with 
those  of  the  U.S.  Forest  Service  in  order 
;  to  streamline  and  improve  the 
administration  of  the  National  Wild  emd 
Scenic  Rivers  System. 
DATES:  Submit  comments  on  or  before 
February  8, 1999.  The  Department  of  the 
■  Interior  may  not  consider  comments 
received  or  postmarked  after  this  date  in 
preparing  the  final  rule. 
ADDRESSES:  Mail  comments  to  John 
Haubert,  Room  3230,  1849  C  Street.  NW, 
Washington,  DC  20240.  Commenters 
may  transmit  comments  electronically 

via  the  hitemet  to:  John 

Haubert@nps.gov  (For  Internet,  please 
include  "Attn:  Proposed  DOI  Wild  and 
Scenic  Rivers  Rulemaking,"  your  name 
and  address  in  your  message.) 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Haubert,  NPS.  202-208-4290.  E-mail: 

,  John haubert@nps.gov 

I     Foracomplete  listing  of  designated 
Wild  and  Scenic  Rivers,  visit  the  DOI 
website  at:  http;//wvkav.nps.gov/rivers. 
SUPPLEMENTARY  INFORMATION: 
I.  Public  Comment  Procedures 
n.  Discussion  of  Proposed  Rule 
01.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  comments  on  the  proposed 
,  rule  should  focus  on  issues  pertinent  to 
[the  proposed  rule,  and  explain  the 
[reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  being 
addressed.  The  Secretary  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

n.  Discussion  of  Proposed  Rule 

This  proposed  rule  is  a  "follow-up"  to 
the  Proposed  Rulemaking  that  the  BLM 
published  in  the  September  10, 1996, 
Federal  Register  (61  FR  47726).  That 
publication  notified  the  pubUc  of  a 
similar  rulemaking  process  (applicable 
only  to  BLM-administered  rivers),  and 
invited  public  comments  for  30  days, 
ending  on  October  10,  1996.  In  response 
to  several  requests,  BLM  reopened  the 


comment  period  in  the  November  4, 
1996,  Federal  Register  (61  FR  56651), 
for  an  additional  30  days,  ending  on 
December  4,  1996.  Many  respondents 
suggested  that  a  single  rule  be  adopted 
by  the  four  Federal  Wild  tmd  Scenic 
River  administering  and/or  managing 
agencies  (U.S.  Forest  Service,  BLM,  U.S. 
Fish  and  Wildlife  Service,  and  National 
Park  Service).  This  proposed  rule 
responds  to  that  and  other  comments 
received  by  the  BLM  in  its  earlier 
proposed  rule.  The  proposed  rule 
applies  only  to  Department  of  the 
Interior  agencies  and  does  not  apply  to 
the  Forest  Service,  which  is  an  agency 
of  the  Department  of  Agriculture. 

The  Secretary  of  the  Interior  proposes 
to  issue  this  rule  tmder  the  authority  of 
Section  7  of  the  Wild  and  Scenic  Rivers 
Act,  as  amended  (16  U.S.C  1278). 
Section  7(a)  provides  as  follows: 

The  Federal  Energy  Regulatory 
Comimission  shall  not  license  the 
construction  of  any  dam,  water  conduit, 
reservoir,  powerhouse,  transmission  line,  or 
other  project  works  under  the  Federal  Power 
Act  (41  Stat.  1063),  as  amended  (16  U.S.C. 
791a  et  seq.),  on  or  directly  affecting  any 
river  whicJb  is  designated  in  section  1274  of 
this  title  as  a  comptonent  of  the  national  wild 
and  scenic  rivers  system  or  which  is  hereafter 
designated  for  inclusion  in  that  system,  and 
no  department  or  agency  of  the  United  States 
shall  assist  by  loan,  grant,  license,  or 
otherwise  in  the  construction  of  any  water 
resources  project  that  would  have  a  direct 
and  adverse  effect  on  the  values  for  which 
such  river  was  established,  as  determined  by 
the  Secretary  charged  with  its  administration. 
Nothing  contained  in  the  foregoing  sentence, 
however,  shall  preclude  licensing  of,  or 
assistance  to,  developments  below  or  above 
a  wild,  scenic  or  recreational  river  area  or  on 
any  stream  tributary  thereto  which  will  not 
invade  the  area  or  unreasonably  diminish  the 
scenic,  recreational,  and  fish  and  wildlife 
values  present  in  the  area  on  the  date  of 
designation  of  a  river  as  a  component  of  the 
National  Wild  and  Scenic  Rivers  System.  No 
department  or  agency  of  the  United  States 
shall  recommend  authorization  of  any  water 
resources  project  that  would  have  a  direct 
and  adverse  effect  on  the  values  for  which 
such  river  was  established,  as  determined  by 
the  Secretary  charged  with  its  administration, 
or  request  appropriations  to  begin 
construction  of  any  such  project,  whether 
heretofore  or  hereafter  authorized,  without 
advising  the  Secretary  of  the  Interior  or  the 
Secretary  of  Agriculture,  as  the  case  may  be, 
in  writing  of  its  intention  to  do  so  at  least 
sixty  days  in  advance,  and  without 
sjjecifically  reporting  to  the  Congress  in 
writing  at  the  time  it  makes  its 
recommendation  or  request  in  what  resp>ect 
construction  of  such  project  would  be  in 
conflict  with  the  purposes  of  this  chapter  and 
would  affect  the  com]x>nent  and  the  values 
to  be  protected  by  it  under  this  chapter. 

Section  7(b),  which  applies  to 
congressionally  authorized  study  rivers, 
contains  identical  language  except  for 


the  deletion  of  the  word  "unreasonably" 
be/ore  the  word  "diminish"  in  the 
second  sentence. 

The  Wild  and  Scenic  Rivers  Act 
directs  Federal  agencies  to  protect  the 
free-flowing  condition  and  other  values 
of  designated  rivers  and  congressionally 
authorized  study  rivers  from  the  adverse 
effects  of  water  resources  projects.  The 
proposed  rule  defines  "water  resource 
project"  as  any  construction  activity  or 
project  that  would  affect  the  free- 
flowing  characteristics  of  a  river.  The 
term  "free-flowing"  is  defined  in  the 
Act  and  means  'existing  or  flowing  in 
natural  condition  without 
impyoundment,  diversion,  straightening, 
rip-rapping,  or  other  modification  of  the 
waterway.'  Thus,  a  "water  resources 
project"  is  defined  in  this  proposed  rule 
as  any  construction  or  project  within  the 
bed  or  banks  of  a  river  which  would 
modify  the  waterway  and  therefore 
affect  the  free-flowing  characteristics  of 
the  river. 

Section  7  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1278),  as 
amended,  requires  river  administering 
agencies  to  review  proposed 
authorization  or  federal  assistance  to 
water  resources  projects  on  or  affecting 
an^  designated  Wild  and  Scenic  River 
or  on  any  river  congressionally 
authorized  for  study  for  possible 
inclusion  in  the  Wild  and  Scenic  Rivers 
System  under  Section  5(a)  of  the  Act. 
This  proposed  rule  provides  procedures 
and  standards  for  Department  of  the 
Interior  river  administering  agencies  to 
ensure  compUance  with  the 
requirements  of  Section  7  of  the  Wild 
and  Scenic  Rivers  Act  for  water 
resources  projects. 

The  proposed  rule  sets  forth 
applicable  procedures  that  the  Secretary 
of  the  Interior,  through  the  applicable 
Wild  and  Scenic  river  administering 
agencies,  i.e.,  BLM,  U.S.  Fish  and 
Wildlife  Service  (FWS),  and  National 
Park  Service  (NPS),  would  use  for 
conducting  analyses  under  Section  7  of 
the  Wild  and  Scenic  Rivers  Act  for 
proposed  for  proposed  water  resources 
projects  to  determine  whether  there 
would  be  an  adverse  effect  on  the 
designated  Wild  and  Scenic  River  or 
congressionally  authorized  Study  River. 
These  regulations  are  consistent  with 
those  of  the  Forest  Service,  U.S. 
Department  of  Agriculture,  at  36  CFR 
part  297. 

m.  Procedural  Matters 

National  Environmental  Policy  Act  of 
1969 

The  Department  of  the  Interior  has 
prepared  an  environmental  assessment 
(EA),  in  accordance  with  Section 
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102(2){C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4331(2){C)).  The  Department  of  the 
Interior  anticipates  making  a  Finding  of 
No  Significant  Impact  (FONSI)  for  the 
final  rule  in  accordance  with  the 
Department's  procedures  for 
implementing  NEPA.  The  EA  is  on  file 
in  the  Administrative  Record  at  the 
address  previously  specified. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  44  U.S.C.  3501  et 
seq. 

The  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  the  proposed  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.).  The  scope  of  the 
proposed  rule  is  limited  to  those  Federal 
departments  or  agencies  charged  with 
reviewing  the  proposed  authorization 
of,  or  Federal  assistance  to,  water 
resources  projects  affecting  designated 
Wild  and  Scenic  Rivers  or  congressional 
authorized  Study  Rivers.  Therefore,  no 
small  entities  are  affected  by  the 
proposed  rule. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Interior  Department's  operating 
procedures  in  43  FR  39  will  not  resuU 
in  any  unfunded  mandate  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more  in  any 
one  year. 

Executive  Order  12612 

The  Department  of  the  Interior  has 
analyzed  this  rule  under  the  principles 
and  criteria  in  Executive  Order  12612 
and  has  determined  that  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12630 

This  proposed  rule  does  not  represent 
a  government  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Since  the 
primary  functions  of  the  rule  is  to 
establish  uniform  Department  operating 
procedures  regarding  authorization  of, 
or  Federal  assistance  to,  water  resources 
projects  affecting  designated  Wild  and 
Scenic  Rivers  or  congressionally 
authorized  Study  Rivers,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the 
proposed  rule  would  not  cause  a  taking 
of  private  property,  or  require  further 


discussion  of  takings  implications  under 
this  Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
the  Depculment  of  the  Interior  has 
determined  that  this  proposed  rule  is  a 
significant  regulatory  action. 

Authors 

The  principal  authors  of  this  rule  are 
Gary  G.  Marsh  and  Frances  Watson, 
Bureau  of  Land  Management,  John 
Haubert.  National  Park  Service,  and 
Craig  Czamecki,  U.S.  Fish  and  Wildlife 
Service. 

List  of  Subjects  in  43  CFR  Part  39 

Wild  and  scenic  rivers. 
Dated:  September  29,  1998. 
Bruce  Babbitt, 

Secretary  of  the  Interior 

For  thereason  discussed  in  the 
preamble  and  under  the  authority  of  the 
Wild  and  Scenic  Rivers  Act  (16  U.S.C. 
1278),  the  Department  of  the  Interior 
proposes  to  amend  title  43  of  the  Code 
of  Federal  Regulations,  as  set  forth 
below: 

1.  A  new  part  39  is  added  to  Subtitle 
A  to  read  as  follows: 

PART  39— WILD  AND  SCENIC  RIVERS 
Subpart  A— Water  Resources  Projects 

Sec. 

39.1  What  is  the  purpose  of  part  39? 

39.2  How  are  key  terms  in  this  part 
defined? 

39.3  What  procedures  must  a  Federal 
department  or  agency  follow  to  receive 
consideration  from  the  applicable  Wild 
and  Scenic  River  administering  agency 
hiefore  providing  Federal  assistance,  to  or 
authorization  of,  a  water  resources 
project? 

39.4  Under  what  conditions  will  the 
applicable  Wild  and  Scenic  River 
administering  agency  consent  to  Federal 
assistance  to,  or  authorization  of,  a  water 
resources  project? 

39.5  What  is  the  estimated  time  for  the 
applicable  Wild  and  Scenic  River 
administering  agency  to  review  a 
proposal  to  provide  Federal  assistance 
to,  or  authorization  of,  a  watrt  resources 
project? 

Subpart  B — [Reserved] 

Authority:  16  U.S.C.  791a;  16  U.S.C.  1271- 
1287;  33  U.S.C.  401  et  seq.;  33  U.S.C.  1344. 

Subpart  A— Water  Resources  Projects 

§  39.1    What  is  the  purpose  of  this  part? 

This  part  specifies  the  Department  of 
the  Interior  (DOI)  policies  and 
procedures  for  conducting  analyses 
under  Section  7  of  the  Wild  and  Scenic 


Rivers  Act  for  proposed  water  resources 
projects  affecting  Wild  and  Scenic 
Rivers  or  congressionally  authorized 
Study  Rivers  that  the  DOI  administers. 

§  39.2    How  are  key  terms  in  this  part 
defined? 

As  used  in  this  part: 

Act  means  the  Wild  and  Scenic  Rivers 
Act  (82  Stat.  906,  as  amended;  16  U.S.C. 
1271-1287. 

Applicable  Wild  and  Scenic  River 
administering  agency  means  an  agency 
of  the  DOI  responsible  for  managing 
designated  Wild  and  Scenic  Rivers  or 
congressionally  authorized  Study  Rivers 
(i.e.,  Bureau  of  Land  Management, 
National  Park  Service,  and  U.S.  Fish 
and  Wildlife  Service). 

Construction  means  any  action 
carried  on  with  Federal  assistance 
affecting  the  free-flowing  characteristics 
or  the  scenic  or  natural  values  of  a  Wild 
and  Scenic  River  or  Study  River. 

Federal  assistance  means  any 
assistance  associated  with  a  water 
resources  project  provided  by  any 
Federal  department  or  agency.  Such 
assistance  may  include,  but  is  not 
limited  to,  a  license,  permit,  or 
authorization  granted  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
under  Sections  4(e)  and  (f)  of  the 
Federal  Power  Act  (16  U.S.C.  797);  a 
license,  permit  or  other  authorization 
granted  by  the  Corps  of  Engineers, 
Department  of  the  Army,  under  the 
Rivers  and  Harbors  Act  of  1899  (33 
U.S.C  401  et  seq.)  and  Section  404  of  the 
Clean  Water  Act  (33  U.S.C.  1344);  or  any 
other  license,  permit,  grant,  or  loan 
provided,  or  other  authorization 
required  by  a  Federal  department  or 
agency. 

Free-flowing  means  "existing  or 
flowing  in  a  natural  condition  without 
impoundment,  diversion,  straightening, 
riprapping,  or  other  modification  of  the 
waterway"  (16  U.S.C.  1286(b)). 

Study  River  means  a  river  and  the 
adjacent  area  within  one  quarter  mile  on 
each  side  of  the  river  from  the  ordinary 
high  water  mark  (unless  otherwise 
provided  for  by  law)  which  is 
designated  for  study  as  a  potential 
addition  to  the  National  Wild  and 
Scenic  Rivers  System  pursuant  to 
Section  5(a)  of  the  Act. 

Study  period  means  the  time  required 
to  complete  a  study  authorized  by 
Section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act.  The  study  period  lasts  for  3 
years  after  the  President  sends  a  report 
with  his  recommendations  to  the 
Congress. 

Water  resources  project  means  any 
dam,  water  conduit,  reservoir, 
powerhouse,  transmission  line,  or  other 
project  works  under  the  Federal  Power 
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Act  of  1995,  as  amended  (41  Stat.  1063; 
16  U.S.C  791a);  or  any  project  or 
construction  activity  that  would  affect 
free-flowdng  characteristics,  as  that  term 
is  defined  in  the  Act,  of  a  designated 
Wild  and  Scenic  River  or 
congressionally  authorized  Study  River. 
Any  project  or  construction  located 
within  the  bed  or  banks  of  a  designated 
Wild  and  Scenic  River  or 
congressionally  authorized  Study  River, 
or  located  below,  above,  or  on  any 
stream  tributary  thereto  is  a  water 
resources  project.  Examples  of  water 
resoiu'ces  projects  include,  but  are  not 
Umited  to,  fisheries  habitat  and 
watershed  restoration/enhancement 
projects:  water  diversion  projects; 
transmission  lines;  bridge  and  other 
roadway  construction/reconstruction 
projects;  dams;  water  conduits;  bank 
stabilization  projects;  cheinnelization 
projects;  powerhouses;  levee 
construction;  reservoirs;  recreation 
facilities,  such  as  boat  ramps  or  fishing 
piers;  or  dredge  and  fill  activity  that 
requires  a  Federal  permit,  such  as  from 
the  U.S.  Army  Corps  of  Engineers  as 
required  by  Section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344). 

Wild  and  Scenic  River  means  a  river 
designated  as  a  component  of  the 
National  Wild  and  Scenic  Rivers  System 
pursuant  to  section  3(a)  and  2(a)(ii)  of 
the  Act. 

§  39.3    What  procedures  must  a  Federal 
department  or  agency  follow  to  receive 
consideration  from  tfte  applicable  Wild  and 
Scenic  River  administering  agency  before 
providing  Federal  assistance  to,  or 
authorization  of,  a  water  resources  project? 

(a)  Notice.  (1)  As  soon  as  practicable, 
but  not  less  than  60  days  before  the  date 
of  the  proposed  Federal  assistance,  the 
Federal  agency  must  provide  a  written 
notice  of  the  agency's  intent  to 
construct,  authorize  or  provide  Federal 
assistance  to  a  water  resources  project 
located  on  or  affecting  any  portion  of  a 
EXDI  administered  Wild  and  Scenic 
River  or  congressionally  authorized 
Study  River,  or  located  below,  above,  or 
on  any  stream  tributary  thereto. 

(2)  Notice  must  be  sent  to  the 
designated  official  of  the  applicable 
Wild  and  Scenic  River  administering 
agency,  or  his  or  her  designee,  as 
follows: 

(i)  BLM  administered  rivers:  State 
Director,  BLM,  or  his/her  designee;  or 

(ii)  NPS  administered  rivers:  Director, 
MPS  or  his/her  designee;  or 

(iii)  FWS  administered  rivers: 
Director,  FWS  or  his/her  designee. 

(b)  Contents  of  Notice.  The  Federal 
agency  must  include  the  following 
information  in  the  notice  to  facilitate  the 
Section  7  determination  of  effects: 


(1)  Name  and  location  of  the  affected 
designated  River  or  Study  River; 

(2)  Location  of  the  project  or 
construction; 

(3)  Natuj«  of  the  permit,  assistance,  or 
other  authorization  proposed  to  be 
issued; 

(4)  Description  of  the  proposed 
activity  or  construction;  and 

(5)  Any  relevant  information,  such  as 
plans,  maps,  environmental  studies, 
assessments,  or  environmental  impact 
statements,  alternatives,  and  mitigating 
measures. 

§  39.4    Under  what  conditions  will  tl>e 
applicable  Wild  and  Scenic  River 
administering  agency  consent  to  Federal 
assistance  to,  or  authorization  of,  a  water 
resources  project? 

(a)  The  applicable  Wild  and  Scenic 
River  administering  agency  will  consent 
to  Federal  assistance  to,  or  authorization 
of,  a  water  resources  project  if  it 
determines  based  on  the  applicable 
standard  below: 

(1)  The  water  resource  project  will  not 
have  a  direct  and  adverse  efi^ect  on  the 
values  for  which  a  Wild  and  Scenic 
River  was  designated  or  Study  River 
authorized  by  Congress,  when  any 
portion  of  the  project  or  construction  is 
within  the  boimdaries  of  such  river; 

(2)  The  effects  of  the  water  resources 
project  will  neither  invade  nor 
unreasonably  diminish  the  scenic, 
recreational,  and  fish  and  wildlife 
values  of  a  designated  Wild  and  Scenic 
River,  when  any  portion  of  the  project 
or  construction  is  located  below,  above, 
or  on  any  stream  tributary  thereto. 

(3)  The  effects  of  the  water  resources 
project  will  neither  invade  not  diminish 
the  scenic,  recreational,  and  fish  and 
wildUfe  values  of  a  congressionally 
authorized  Study  River  when  the  project 
or  construction  is  located  below,  above, 
or  on  any  stream  tributary  thereto 
during  the  study  period. 

(b)  If  the  project  or  construction 
would  impermissibly  affect  vdld  and 
scenic  river  values,  as  described  above, 
the  designated  official  of  the  applicable 
Wild  and  Scenic  River  administering 
agency  will  advise  the  assisting  or 
authorizing  agencies  the  water  resources 
project  may  not  proceed  as  proposed. 
The  applicable  Wild  and  Scenic  River 
administering  agency  may  recommend 
measures  to  eliminate  adverse  effects, 
and  the  assisting  or  authorizing  agencies 
may  submit  revised  plans  for 
consideration. 


§39.5   What  is  the  estimated  tinte  that  the 
apphcabte  Wild  and  Scenic  River 
administering  agency  will  take  to  review  a 
proposal  to  provide  Federal  assistance  to, 
or  autttorizatlon  of,  a  water  resources 
project? 

The  designated  official  of  applicable 
Wild  and  Scenic  River  administering 
agency,  or  designee,  will  attempt  to 
make  a  determination  for  the  proposed 
water  resources  project  writhin  60 
calendar  days  of  receiving  a  Federal 
agency's  notice.  However,  the 
designated  official  is  authorized  to  make 
the  determination  sooner  or  later  than 
60  days  def>ending  on  the  simpUcity  or 
complexity  of  the  project  or 
construction  being  analyzed.  Further, 
the  designated  official,  to  the  extent 
possible,  will  expedite  consideration  of 
a  notice  for  a  project  or  construction 
needed  to  address  any  emergency. 

Su!»part  B — [Reserved] 

PART  8350— {REMOVED] 

2.  Remove  43  CFR  part  8350. 
(FT?  Doc.  98-32581  Filed  12-8-98;  8:45  am] 

BIUJNQCOOE  4310-65-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  54 

[CC  Doclcet  No.  96-«5;  FCC  98J-7] 

Federal-State  Joint  Board  on  Universal 
Service 

AQENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule;  recommended 

decision. 

SUMMARY:  On  November  24.  1998.  the 
Federal-State  Joint  Bosuxl  adopted  a 
Second  Recommended  Decision 
regarding  universal  service.  In  this 
decision,  the  Joint  Board  made 
numerous  recommendations  on 
universal  service  issues.  The  Joint  Board 
recommends  a  federal  high  cost  support 
mechanism  for  non-rural  carriers  that 
enables  rates  to  remain  affordable;  that 
the  Commission  replace  the  25/75 
jurisdictional  division  of  responsibility 
for  high  cost  support;  that  the 
Commission  compute  federal  high  cost 
support  for  non-rural  carriers  through  a 
two-step  process;  and  that  the 
mechanisms  outlined  be  reviewed  no 
later  than  three  years  from  July  1,  1999. 
The  Commission  seeks  comment  on  the 
Second  Recommended  Decision. 

DATES:  Comments  should  be  filed  on  or 
before  December  23,  1998  and  Reply 
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Comments  on  or  before  January  13, 
1999. 

ADDRESSES:  All  filings  should  reference: 
Comments  on  Joint  Board  Second 
Reconunended  Decision,  CC  Docket  No. 
96-^5.  and  should  include  DA  98-2410. 
Interested  parties  must  file  an  original 
and  six  copies  of  their  comments  with 
the  Office  of  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  Room  TW-A325, 
Washington.  D.C.  20554.  Parties  should 
send  one  copy  of  their  comments  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  Street,  N.W.,  Washington. 
D.C.  20036.  Copies  of  documents  filed 
with  the  Commission,  including  the 
Second  Recommended  Decision,  may  be 
obtained  from  the  International 
Transcription  Service,  1231  20th  Street, 
N.W.,  Washington.  D.C.  20036,  (202) 
857-3800.  Documents  are  also  available 
for  review  and  copying  at  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  N.W.,  Washington.  D.C.  20554, 
from  9:00  a.m.  to  4:30  p.m. 

Parties  may  also  file  comments 
electronically  via  the  Internet  at:  <http:/ 
/www.fcc.gov/e-file/ecfs.html>.  Only 
one  copy  of  an  electronic  submission 
must  be  submitted.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name.  Postal  Service 
mailing  address,  and  the  lead  docket 
number  for  this  proceeding,  which  is  CC 
Docket  No.  96-45.  Parties  not 
submitting  their  comments  via  the 
Internet  are  also  asked  to  submit  their 
comments  on  diskette.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2100  M.  St.  N.W.,  8th 
Floor.  Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  party's 
name,  proceeding  (including  the  lead 
docket  number  in  this  case.  Docket  No. 
96-45,  type  of  pleading — comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  parties  must  send  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street.  N.W., 
Washington,  D.C.  20036. 
FOn  FURTHER  INFORMATION  CONTACT: 
Chuck  Keller,  Attorney,  Common 


Carrier  Bureau,  Accounting  Policy 
Division.  (202)  418-7400,  TTY  (202) 
418-0484.  or  via  e-mail: 
<ckeller@fcc.gov>. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  released  on  November  24. 
1998.  The  hill  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  239. 1919  M 
Street.  N.W..  Washington,  D.C.  20554. 

Summary  of  Second  Recommended 
Decision 

I.  Introduction 

1.  The  Telecommunications  Act  of 
1996  ("1996  Act")  explicitly  recognized 
the  need  for  federal  and  state  support  to 
"preserve  and  advance  universal 
service."  In  the  1996  Act,  legislators 
recognized  that  existing  support 
mechanisms  could  be  threatened  as 
effective  competition  materializes. 
Congress  also  made  clear  in  the  1996 
Act  that  federal  and  state  regulators 
together  must  ensure  that  universal 
service  is  preserved  and  advanced  as  we 
move  from  a  monopoly  to  a  competitive 
market.  Although  never  quantified  or 
targeted  in  traditional  rate  designs,  these 
mechanisms  have  included  support 
flowing  from  urban  to  rural  consiuners 
implicit  in  rate  averaging,  and  from 
interstate  and  Intrastate  access  charges. 

2.  The  Act  requires  that  rates  be  "just, 
reasonable  and  affordable,"  and  that 
rates  in  rural,  insular  and  high  cost 
areas  be  "reasonably  comparable"  to 
rates  charged  for  similar  services  in 
urban  areas.  The  Act  also  requires 
"specific,  predictable  and  sufficient 
Federal  and  State  mechanisms  to 
preserve  and  advance  universal 
service."  Goals  of  reforming  luiiversal 
service  include:  (1)  revising  support 
mechanisms  that  do  not  currently  meet 
new  statutory  mandates,  such  as  the 
need  for  nationwide  reasonably 
comparable  rates;  (2)  ensuring  that 
support  mechanisms  are  not  eroded  as 
local  competition  develops;  and  (3) 
establishing  universal  service  support 
mechanisms  that  are  part  of  a  new 
regulatory  structure  consistent  with 
Congress's  pro-competitive  goals. 

3.  The  Joint  Board  and  the  Federal 
Communications  Commission 
("Commission")  determined  previously 
that  rates  generally  are  affordable.  While 
keeping  in  mind  the  need  to  ensure 
continued  affordability.  we  focus  to  a 
greater  degree  in  this  Second 
Recommended  Decision  on  the  issue  of 
reasonable  comparability,  and  how  to 
ensure  the  sufficiency  of  federal  support 
to  assure  both  of  those  important  public 
interest  goals.  As  effective  competition 


develops  for  high-volume,  lu-bem 
customers,  one  consequence  may  be 
erosion  of  the  implicit  support  system 
that  protects  consumer*!  in  rural,  insular 
and  high  cost  areas  from  unaffordable 
rates.  The  Joint  Board  recommends  a 
federal  high  cost  support  mechanism  for 
non-rural  carriers  that  enables  rates  to 
remain  affordable  and  reasonably 
comparable,  even  as  competition 
develops,  but  that  is  no  larger  than 
necessary  to  satisfy  that  statutory 
mandate.  The  Joint  Board  believes  that 
sizing  the  fund  correctly  is  essential  to 
ensuring  that  all  consumers  across  the 
country  benefit  bom  universal  service. 
The  transition  to  a  competitive 
environment  requires  us  to  be  mindful 
of  two  competing  goals:  (1)  supporting 
high  cost  areas  so  that  consimiers  there 
have  affordable  and  reasonably 
comparable  rates;  and  (2)  maintaining  a 
support  system  that  does  not,  by  its 
sheer  size,  over-burden  consiuners 
across  the  nation. 

4.  As  an  initial  matter,  we  note  and 
support  the  Commission's  "hold 
harmless"  commitment  not  to  reduce 
the  current  levels  of  expHcit  high  cost 
support  to  states.  In  this  Second 
Recommended  Decision,  consistent  with 
that  commitment,  we  outline  an  initial 
methodology  for  directing  sufficient 
federal  support  to  non-rural  carriers  to 
offset  high  intrastate  costs  in  states  with 
insufficient  internal  resources  to  ensiu« 
affordable  cmd  reasonably  comparable 
rates.  We  recognize  that  further  changes 
may  be  necessary  as  competition 
develops  to  change  certain  eunounts  of 
current  implicit  support  into  explicit 
support.  We  recommend  that  the 
Commission  replace  the  25/75 
jurisdictional  division  of  responsibility 
for  high  cost  universal  service  support, 
adopted  in  the  Universal  Service  Order, 
62  FR  32862  (June  17, 1997),  with  the 
methodology  for  non-rural  carriers 
outlined  herein.  Under  this  approach, 
the  federal  mechanism  should  instead 
provide  the  necessary  support  set  by  the 
methodology  that  we  outline  today. 

5.  We  recommend  that  the 
Commission  compute  federal  high  cost 
support  for  non-rural  carriers  through  a 
two-step  process.  First,  the  Commission 
should  develop  a  total  support  amoimt 
necessary  to  reflect  those  areas 
considered  to  have  high  costs  relative  to 
other  areas.  Second,  for  areas  that  have 
high  costs  relative  to  other  areas,  the 
Commission  should  consider,  in  a 
consistent  manner  across  all  states,  any 
particular  state's  ability  to  support  high 
cost  areas  within  the  state.  Federal 
support  should  be  provided  to  the 
extent  that  the  state  would  be  unable  to 
support  its  high  cost  areas  through  its 
own  reasonable  efforts.  We  also  make 
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recommendations  about  the  information 
that  consumers  should  receive  from 
carriers  in  connection  with  the  recovery 
of  universal  service  contributions.  We 
recommend  as  well  that  the 
mechanisms  outlined  here  be  reviewed 
no  later  than  three  years  from  July  1, 
1999.  While  we  recommend  a  shared 
federal-state  responsibility,  we  also 
conclude  that,  consistent  with  the 
statute,  no  state  can  or  should  be 
required  by  the  Commission  to  establish 
an  intrastate  universal  service  fund. 

6.  The  Act  acknowledges  and 
maintains  the  complementary  roles  that 
state  and  federal  authorities  have  played 
in  preserving  and  advancing  imiversal 
service.  Historically,  both  state  and 
federal  regulators  have  exercised  their 
jurisdictional  authority  to  ensure  the 
availability  of  universal  service.  The 
ongoing  cooperation  throughout  this 
proceeding  between  the  federal  and. 
state  staff  and  members  of  the  joint 
Board  is  a  further  example  of  the  vitality 
of  the  federal-state  partnership  for 
ensuring  universal  service,  and  this 
referral  proceeding  represents  the  latest 
chapter  in  that  cooperation.  We  look 
forward  to  continued  collaboration  with 
the  Conunission  as  universal  service 
reform  proceeds.  In  addition,  we  note 
that  this  proceeding  involves  the 
balancing  of  many  difficult,  competing 
interests.  In  resolving  these  issues  in 
light  of  our  guidance,  therefore,  the 
Commission  has  the  difficult  task  of 
selecting  a  national  solution  that 
balances  these  competing  interests. 

7.  This  Second  Recommended 
Decision  is  designed  to  take  into 
accoimt  this  dual  federal  and  state 
responsibility  in  a  manner  that 
effectuates  the  principles  and 
requirements  of  §  254.  The  federal 
mechanism  should  provide  support  in  a 
maimer  that  is  designed  to  ensure  that 
state  universal  service  needs  are  fully 
met,  consistent  with  the  states'  role  with 
respect  to  imiversal  service.  We  believe 
that  this  Second  Recommended 
Decision  establishes  a  framework  for 
accomplishing  that  difficult  mission. 

II.  The  Purpose  of  Support 

8.  In  mandating  the  reform  of 
universal  service  support  mechanisms. 
Congress  clearly  envisioned  that  the 
reform  process  would  be  conducted  as 
a  joint  federal  and  state  effort.  The 
creation  of  this  Joint  Board  is  perhaps 
the  plainest  expression  of  this  vision. 
Other  provisions  of  §  254  reflect  this 
shared  responsibility.  A  primary  aspect 
of  the  Joint  Board's  task  in  reforming 
universal  service  mechanisms  is  to 
ensure  that  consumers  in  high  cost  areas 
have  access  to  telecommunications  and 
information  services  that  are  affordable 


and  reasonably  comparable  to  those  in 
urban  areas,  at  rates  reasonably 
comparable  to  those  in  urban  areas.  We 
believe  that  the  demarcation  of  the 
respective  responsibilities  of  state  and 
federal  regulators  can  be  found  in  the 
mandate  to  ensure  reasonably 
comparable  rates.  Regulators  in  the  two 
jurisdictions  have  different  tools 
available  lo  them  to  meet  universal 
service  challenges.  Issues  of 
affordability  and  reasonable 
comparability  can  be  dealt  with  through 
a  combination  of  approaches,  including: 
(1)  through  the  rate  design  issues  of  a 
single  local  carrier,  (2)  through 
mechanisms  that  affect  the  rates  of  all 
carriers  within  a  state,  and  (3)  through 
mechanisms  that  affect  rates  across  state 
lines.  State  commissions  and  the 
Commission  each  can  use  the  first  two 
tools  with  respect  to  rates  in  their 
respective  jurisdictions.  Only  the 
Commission  is  able  to  employ  the  last. 
Ovu  recommendations  reflect  both  the 
availability  of,  and  the  relationship 
among,  these  approaches. 

9.  While  the  Act  does  not  define 
reasonable  comparability,  we  interpret 
that  term  to  refer  to  a  fair  range  of  urban 
and  rural  rates  both  within  a  state's 
borders,  and  among  states  nationwide. 
We  note  that  existing  federal  high  cost 
loop  support  provides  additional  federal 
support  to  areas  that  have  particularly 
high  costs,  and  our  recommendations 
herein  continue  that  policy.  It  is  proper 
to  begin  an  inquiry  by  focusing  on 
universal  service  issues  closest  to  the 
consumer.  Present  rates  are  sufficient  to 
cover  the  costs  of  serving  most 
consumers  across  the  nation.  The  costs 
of  serving  other  consumers,  however, 
are  in  excess  of  rates.  To  address  these 
concerns,  support  mechanisms  have 
been  set  up  to  offset  these  higher  costs. 

The  Joint  Board  acknowledges  that, 
absent  reform  to  these  mechanisms,  the 
forces  of  competition  could  erode 
certain  of  these  support  mechanisms 
and  potentially  have  a  negative  impact 
on  the  provision  of  universal  service. 

10.  Tne  first  step  in  dealing  vdth  this 
potential  impact  concerns  the  rates 
currently  being  charged  to  consumers, 
and  the  abiUty  of  the  state  to  respond  to 
competitive  entry  through  its  own 
ratemaking  methods.  This  responsibility 
falls  within  the  state's  jurisdiction.  To 
the  extent  the  Commission  determines 
that  the  totality  of  reasonable  state 
efforts  would  not  be  sufficient  to 
address  universal  service  funding 
vdthout  violating  the  principles  of 
reasonable  comparability  and 
affordability,  the  federal  universal 
support  mechanism  should  complete 
the  effort.  With  this  framework  in  mind, 
then,  the  Joint  Board  will  set  forth  the 


method  it  recommends  that  the 
Commission  use  to  size,  calculate,  and 
distribute  federal  support  among  the 
nation's  non-rural  carriers. 

11.  In  formulating  this  Second 
Recommended  Decision,  our  goal  has 
been  to  ensure  that  rates  in  rural  and 
high  cost  areas  served  by  non-rural 
carriers  are  affordable  and  reasonably 
comparable  through  specific, 
predictable,  and  sufficient  support 
mechanisms  that  are,  to  the  extent 
possible,  explicit.  To  do  this, 
commenters  proposed  three  possible 
ways  in  which  universal  service  support 
could  be  used:  (1)  To  provide  support 
for  high  cost  areas  to  enable  the 
comparability  of  rates;  (2)  to  make 
existing  interstate  support  explicit;  and 
(3)  to  make  existing  intrastate  support 
explicit.  In  this  section,  we  will  address 
each  of  these  three  possible  uses  of 
support. 


A.  Enabling 
Rates 


'Reasonably  Comparable' 


12.  The  Act  requires  that  consumers 
have  access  to  rates  and  services  "in 
rural,  insular  and  high  cost  areas"  that 
are  "reasonably  comparable"  to  rates 
and  services  in  urban  areas.  While  the 
Act  does  not  define  reasonable 
comparability,  we  interpret  that  term  to 
refer  to  a  fair  range  of  urban/rural  rates 
both  within  a  state's  borders,  and  among 
states  nationwide.  We  note  that  existing 
federal  high  cost  loop  support  provides 
additional  federal  support  to  areas  that 
have  particularly  high  costs,  and  we 
propose  to  continue  that  policy  as  we 
move  to  a  forward-looking  cost 
meihodology  for  determining  high  cost 
support. 

13.  We  recommend  that  federal 
support  be  available  to  non-rural 
carriers  serving  consumers  in  areas  with 
costs  significantly  above  the  national 
average  and  whose  average  costs 
throughout  its  study  area  significantly 
exceed  the  national  average.  This 
support  should  be  available  where, 
considered  in  a  consistent  manner 
across  all  states,  a  state  would  find  it 
particularly  difficult  to  achieve 
reasonably  comparable  rates,  absent 
such  federal  support.  To  the  extent  that 
additional  federal  high  cost  support  to 
non-rural  carriers,  beyond  the  amount 
currently  provided,  is  necessary  to  help 
meet  the  statutory  goal  of  reasonably 
comparable  rates,  that  additional  federal 
support  should  be  used  to  help  ensure 
that  intrastate  rates  are  able  to  satisfy 
this  statutory  goal.  The  state 
commission  has  the  authority  to 
indicate  which  intrastate  rates  shall  be 
affected  to  help  ensure  that  the  carrier 
does  not  double  recover.  Because  rate 
setting  methods  and  goals  may  vary 
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across  jurisdictions,  we  recommend,  for 
purposes  of  determining  federal  high 
cost  support,  that  the  Commission  use 
the  cost  of  providing  all  supported 
services,  rather  than  local  rates.  These 
costs  are  used  in  the  methodology  we 
describe  below  to  calculate  the  level  of 
federal  support  that  will  be  available  to 
help  achieve  reasonable  comparabihty 
in  rate& across  all  states. 

B.  Making  Interstate  Support  Explicit 

14.  In  the  Universal  Service  Order  and 
the  Access  Reform  Order,  the 
Commission  made  several  changes  to  its 
access  charge  rules,  with  the  goal  of 
reforming  the  mechcuiisms  for  recovery 
of  subscriber  loop  costs  to  move  from 
implicit  to  explicit  federal  universal 
service  support  mechanisms.  In 
summary,  the  Commission  decided  that: 
(1)  Lo.ig  term  support  (LTS)  should  be 
removed  from  interstate  access  charges 
and  made  part  of  explicit  federal 
support  mechanisms;  and  (2)  incumbent 
LECs  should  use  any  universal  service 
support  from  the  new  support 
mechanisms  to  reduce  support  implicit 
in  access  charges,  pending  further 
reform. 

15.  The  Commission  concluded  that 
universal  service  support  implicit  in 
rates  cannot  be  sustained  if  competition 
emerges  in  the  marketplace,  and  that 
removing  impUdt  imiversal  service 
support  from  interstate  rates  and 
replacing  such  support  either  with 
improved  revenue  recovery  mechanisms 
or  with  explicit  support  should  remain 

a  goal  of  federal  telecommunications 
reform.  The  Commission  also  found 
that,  unless  implicit  support  is 
identified  and  eventually  stripped  from 
interstate  access  charges,  those  access 
charges  could  remain  artificially  high. 

16.  The  Commission's  efforts  to 
remove  impUch  universal  service 
support  from  interstate  access  charges 
will  not  affect  intrastate  rates  directly. 
This  issue  is  intertwined  with  the 
Commission's  ongoing  access  reform 
proceeding,  and  the  Commission  should 
continue  to  synchronize  the  access 
reform  and  universal  service 
proceedings  with  any  action  it  takes  to 
remove  implicit  universal  service 
support  from  interstate  access  charges. 

17.  If  the  Commission  determines  that 
there  is  imphcit  imiversal  service  high 
cost  support  currently  in  interstate 
access  rates,  it  is  within  the 
Commission's  jurisdiction  to  determine 
what  that  implicit  support  is  and  what 
action  the  Commission  should  take  to 
make  that  support  explicit.  Although  we 
make  no  recommendation  regarding 
whether  the  Commission  should 
eliminate  implicit  support  from 
interstate  access  rates,  we  recognize  that 


it  has  the  authority  to  do  so.  We  do 
recommend,  however,  that,  to  the  extent 
that  the  CommisMon  determines  that 
implicit  support  needs  to  be  removed 
bom  intestate  access  charges  and 
replaced  with  explicit  universal  service 
support,  interstate  access  rates,  such  as 
the  carrier  common  line  charge  (CCLC), 
presubscribed  interexchange  carrier 
charge  (PICC),  or  subscriber  liqe  charge 
(SLC),  be  reduced  dollar  for  dollar  to 
reflect  the  corresponding  exphcit 
support.  We  further  recommend  that  the 
Conunission  seek  to  ensure  that  any 
reductions  in  interstate  access  rates 
inure  to  the  benefit  of  consumers.  When 
considering  such  recommendations,  the 
Commission  should  give  due  regard  to 
the  requirement  that  universal  swvice 
shall  bear  no  more  than  a  reasonable 
share  of  joint  and  common  costs. 
Moreover,  the  Commission  should 
ensure  that  any  efforts  to  replace 
implicit  support  in  interstate  access 
charges  wiUi  explicit  support  do  not 
jeopardize  the  reasonable  comparability 
standard,  or  harm  consumers  generally, 
or  any  class  of  consumers  in  particular. 
Before  taking  any  final  action  on 
removing  this  support  from  interstate 
access  charges,  the  Commission  should 
first  consult  with  the  Joint  Board. 

C.  Making  Intrastate  Support  Explicit 

18.  The  Act  requires  that  the  Joint 
Board  recommend  changes  to  the 
Commission's  rules  that  may  be 
necessary  to  implement  §§  214(e)  and 
254,  "including  the  definition  of  the 
services  that  are  supported  by  Federal 
universal  service  support  mechanisms." 
Section  254(b)(5)  provides  that  there 
should  be  "specific,  predictable  and 
sufficient  Federal  and  State  mechanisms 
to  preserve  and  advance  universal 
service."  Thus,  the  Act  envisions  that 
both  states  and  the  federal  government 
have  authority  and  responsibifity  to 
ensure  that  universal  service  needs  are 
met.  The  Act  further  allows  the  states  in 
§  254(f)  to  create  state  universal  service 
support  mechanisms.  The  Act  clearly 
envisions  the  role  of  the  Joint  Board  to 
be  that  of  advising  the  Commission  on 
matters  related  to  federal  support 
mechanisms,  and  preserves  the  ability 
of  each  state  to  design  intrastate  support 
mechanisms,  although  these  state 
support  mechanisms  may  not  be 
inconsistent  vdth  the  federal  rules  or 
burden  the  federal  support  mechanism. 
In  this  Second  Recommended  Decision, 
we  recommend  a  shared  responsibility, 
but  we  also  conclude,  consistent  with 
the  statute,  that  the  Commission  may 
not  mandate  that  a  state  establish  an 
intrastate  universal  service  fund. 

19.  Historically,  intrastate  rate  design 
has  helped  promote  universal  service. 


While  techniques  such  as  rate  averaging 
have  served  states  well  in  the  past,  the 
onset  of  competition  in  local  markets  is 
likely  to  erode  the  ability  of  states  to 
fund  universal  service  through  implicit 
support  mechanisms.  States  possess  the 
jurisdiction  and  responsibility  to 
address  these  implicit  support  issues 
through  appropriate  rate  design  and 
other  mechanisms  within  a  state. 

20.  The  same  competitive  forces  that 
Congress  anticipated  would  require 
making  interstate  universal  service 
support  explicit  may  militate  for  making 
intrastate  universal  service  support 
explicit  as  well.  The  Act,  however,  did 
not  mandate  such  an  outcome.  States 
should  bear  the  responsibifity  for  the 
design  of  intrastate  funding 
mechanisms.  The  federal  support 
mechanism  should  not  be  contingent 
upon,  nor  should  it  require,  any 
particular  action  by  the  state. 

ni.  Proposed  Method  fiH-  Ensuring 
Sufficient  Support  for  Afibrdable  and 
Reasonably  CtHnparable  Rates 

A.  Basing  Federal  High  Cost  Support  on 
Forward-Looking  Economic  Costs 

21.  In  the  Universal  Service  Order,  the 
Commission  adopted  the  Joint  Board's 
reconamendation  that  the  revised 
universal  service  support  mechanism 
would  determine  non-rural  carriers' 
high  cost  support  based  on  forward- 
looking  economic  costs,  instead  of  the 
incumbent  carrier's  book  costs,  of 
providing  supported  services  in  order  to 
"send  the  correct  signals  for  entry, 
investment,  and  innovation  in  the  long 
run."  We  continue  to  believe  that 
federal  high  cost  support  should  be 
based  on  forward-looking  economic 
costs. 

22.  Without  a  complete  forward- 
looking  economic  cost  model,  it  is  not 
possible  for  the  Joint  Board  to  make  a 
final  recommendation  as  to  the  most 
reasonable  forward-looking 
methodology  to  be  used  in  distributing 
federal  high  cost  support  to  the  states 
and/or  carriers.  We  note,  however,  that 
the  vast  majority  of  proposals  on  the 
record  in  this  proceeding  would  use  a 
model  to  estimate  the  forward-looking 
cost  of  providing  the  supported  services. 
No  party  has  suggested  that  there  is  a 
method  preferable  to  a  model  to 
determine  support  based  on  forward- 
looking  costs.  We  recommend, 
therefore,  that  the  Commission  continue 
to  work  with  the  Joint  Board  to  select 
the  input  values  to  complete  a  forward- 
looking  cost  model  and  to  finalize  the 
methodology  for  distributing  federal 
high  cost  support.  We  do  recommend  a 
framework,  discussed  in  more  detail 
below,  that  relates  federal  support  to 
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high  «verage  forward-looking  costs  and 
to  states'  abihty  to  address  their  own 
universal  service  requirements. 

23.  Because  the  Commission's  cost 
proxy  model  results  are  not  complete, 
our  recommendation  on  using  a  model 
to  estimate  forward-looking  costs  is  a 
work  in  progress,  and  therefore 
tentative.  We  fully  anticipate  that  the 
model  results  will  furnish  reasonable 
cost  estimates  for  all  regions  of  the 
country  that  can  provide  the  basis  for 
determining  federal  high  cost  support. 
Nevertheless,  significant  uncertainties 
need  to  be  eliminated  before  a  model 
can  serve  as  the  basis  for  federal  supp>ort 
distributions.  For  example,  a  model 
must  meet  the  openness  criterion 
required  of  all  model  developers.  At 
present  the  federal  platform  has  been 
tested  using  geocoded  customer  location 
data  that  is  treated  as  proprietary 
information  by  its  suppUer.  We  also 
imderstand  that  the  Commission  is 
seeking  to  identify  alternative  data 
sources  at  this  time.  We  urge  the 
Commission  not  to  adopt  those 
particular  data  as  input  values  unless 
the  Commission  determines  that  such 
data  are  sufficiently  open  and  available 
for  testing  and  comment.  £>espite  these 
uncertainties,  we  recommend  that  the 
states,  the  Conunission,  and  the  Joint 
Board  continue  their  joint  efforts  to 
develop  an  accurate  cost  proxy  model. 
In  the  event  that  the  Commission  has 
not  defined  all  elements  necessary  to 
calculate  support  based  on  forward- 
looking  costs  in  time  for 
implementation  by  July  1, 1999,  then 
the  Joint  Board  recommends  that  the 
present  method  for  determining  support 
be  continued  for  an  interim  period.  In 
that  event,  we  also  recommend  that  the 
Commission  make  interim  adjustments 
to  the  present  rules  to  resolve  any 
comparability  issues  in  rural  states 
primarily  served  by  a  large  carrier, 
consistent  with  our  general 
reconunendation  on  comparability 
issues. 

24.  We  emphasize,  however,  that,  in 
recommending  this  framework  for 
determining  non-rural  carriers'  high  cost 
support  based  on  forward-looking  cost, 
we  do  not  intend  for  the  Commission  to 
create  any  precedent  for  any  potential 
revisions  to  support  mechanisms  for 
rural  carriers.  "The  model  platform  that 
the  Commission  adopted  in  October  was 
designed  to  estimate  non-rural  carriers' 
costs.  Pursuant  to  the  Joint  Board's 
recommendation,  the  Commission  has 
provided  that  the  determination  of  the 
appropriate  manner  in  which  a  model 
should  be  applied  to  rural  carriers,  if  at 
all,  will  take  into  account  the 
recommendation  of  this  Joint  Board, 
after  the  Joint  Board  receives  a  report 


from  the  Rural  Task  Force.  The  Joint 
Board  intends  to  look  closely  at  these 
issues  to  ensure  that  niral  carriers' 
unique  situations  and  challenges  are 
addressed  in  the  separate  proceedings 
examining  their  hi^  cost  support 
mechanisms. 

25.  We  further  recommend  that  the 
Commission  reconsider  its  decision  to 
allow  state  cost  studies  to  be  used  in 
place  of  the  federal  model  for  non-rural 
companies.  We  believe  that  it  is  more 
appropriate  that  the  federal  universal 
service  support  mechanisms  be  based 
upon  a  national  yardstick  for 
determining  cost.  Without  such  a 
national  yardstick,  it  will  be  difficult  to 
establish  a  consistent  nationwide 
measiu^ment  of  rate  comparability. 
Although  the  Commission  should  fully 
evaluate  any  comments  on  this  issue, 
we  recommend  that,  absent  a  clear 
showing  that  basing  federal  support  on 
a  state  cost  study  is  necessary  and 
appropriate  to  achieve  statutory  goals, 
the  Commission  base  all  federal  support 
on  a  uniform  methodology  that  derives 
from  a  single,  national  model.  States 
may,  of  course,  base  any  intrastate  high 
cost  support  mechanisms  on  their  own 
cost  studies,  rather  than  a  federal  model. 

B.  Size  of  Area  Over  Which  Costs  Are 
Averaged 

26.  In  the  Universal  Service  Order,  the 
Commission  adopted  the  Joint  Board's 
recommendation  that  forward-looking 
economic  costs  be  determined  at  the 
wire  center  level  or  below.  While  we 
acknowledge  the  value  of  a  cost  model 
that  is  capable  of  estimating  costs  at  that 
level  of  granularity,  we  now  recommend 
that  federal  support  initially  be 
determined  by  measuring  costs  at  the 
study  area  scale,  a  scale  considerably 
larger  than  the  wire  center.  In  general, 

a  study  area  is  an  area  served  by  a  local 
exchange  carrier  in  a  single  state.  The 
existing  high  cost  support  program 
measures  costs  and  distributes  support 
at  the  study  area  level. 

27.  We  recommend  measuring  costs  at 
the  study  area  level  at  this  time  because 
we  beUeve  that  support  calculated  at 
this  level  will  properly  measure  the 
support  responsibiUty  that  ought  to  be 
borne  by  federal  mechanisms  given  the 
current  extent  of  local  competition.  We 
noted  above  that  the  primary  purpose  of 
federal  support  should  be  to  ensure  that 
rates  remain  affordable  and  reasonably 
comparable  throughout  the  nation.  By 
ensuring  that  cost  disparities  among 
study  areas  and  among  states  are 
limited,  we  believe  that  federal  support 
will  be  sufficient  to  maintain  rate 
comparability  and  affordability. 

28.  We  also  recognize  that,  as 
competition  develops  within  a  study 


area,  calculating  costs  using  the 
aggregate  characteristics  of  the  study 
area  piay  become  less  appropriate. 
Again,  in  Ught  of  the  second  goal  of 
reforming  universal  service — ensiuing 
that  support  mechanisms  are  not  eroded 
as  competition  develops — we 
recommend  that  the  Commission 
consider  the  possible  impacts  of 
competition  on  federal  universal  service 
support  mechanisms. 

29.  We  have  considered  the  use  of 
statewide  average  cost  (as  opposed  to 
study  area  costs)  to  determine  the  need 
for  luiiversal  service  support.  While  we 
agree  that  the  states  can  be  expected  to 
participate  as  full  partners  in  preserving 
universal  service,  a  statewide  approach 
could  require  states  to  create 
mechanisms  to  transfer  support  among 
non-rural  carriers.  At  present,  however, 
some  states  may  lack  such  a  mechanism. 
Given  the  short  time  to  implement  the 
new  mechanism,  we  find  it  prudent  to 
average  costs  at  the  study  area  level. 

C.  State  Responsibility  for  Reasonably 
Comparable  Rates 

30.  In  this  section,  we  conclude  that 
the  law  gives  the  Commission  an 
important  role  in  universal  service,  but 
that  the  federal  role  is  not  exclusive. 
The  states  also  bear  p>art  of  the  shared 
responsibility  for  universal  service. 
States  are  bee  under  the  Act  to  establish 
or  refrain  from  estabUshing  explicit 
universal  service  support  mechanisms. 
As  we  noted  above,  furthermore,  federal 
support  may  not  be  made  contingent 
upon  any  actions  taken,  or  not  taken,  by 
the  slates.  Federal  support  should  not 
rely  on  a  state's  actions  with  respect  to 
universal  service  but  depend  only  upon 
the  total  support  amount  generated  by 
the  ipethodology  described  herein  for 
calculating  the  amount  of  federal 
support  for  each  state.  The  Joint  Board 
believes  therefore,  that  the  level  of 
federal  support  should  reflect,  in  a 
consistent  manner,  each  state's  abihty  to 
use  its  own  resources  to  address  its 
imiv'ersal  service  needs,  regardless  of 
whether  that  or  any  other  amoimt  of 
support  is  explicitly  provided  by  the 
state. 

31.  While  there  is  no  mandate  that  a 
state  create  such  an  explicit  fund,  the 
state  should  have  in  place  "specific, 
predictable  and  sufficient"  mechanisms 
to  preserve  and  advance  universal 
service.  The  federal  support  mechanism 
need  not  take  into  account  the  state's 
authority  and  ability  actually  to 
establish  state  universal  service  support 
mechanisms,  since  carriers  may  be 
required  to  recover  more  total  support 
than  the  amount  used  exclusively  for 
purposes  of  developing  the  federal  fund. 
Such  discretionary  variations  in  support 
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at  the  state  level  are  left  intentionally 
independent  of  the  standard 
determinations  of  federal  support  levels, 
precisely  in  order  to  allow  states  to  set 
their  own  levels  of  corresponding 
affordability  and  funding  requirements. 
In  contrast,  federal  funding 
requirements  should  be  those  amounts 
necessary  to  establish  a  standard  of 
reasonable  comparability  of  rates  across 
states.  Any  state  is  then  able  to 
supplement,  as  desired,  any  amount  of 
federal  funds  it  may  receive  under  this 
standard. 

32.  While  we  recommend  a  shared 
responsibility,  we  also  conclude  that, 
consistent  with  the  statute,  no  state  can 
or  should  be  required  by  the 
Commission  to  establish  an  intrastate 
universal  service  fund.  Each  state  is 
uniquely  qualified  to  determine,  based 
upon  its  own  costs,  rates  and  other 
circumstances,  when  and  if  it  needs  an 
exphcit  universal  service  support 
mechanism. 

33.  Implicit  support  in  state  rates  is  a 
matter  intimately  related  to  each  state's 
rate  design.  The  success  of  these  state 
efforts  is  demonstrated  by  the  fact  that 
rates  today  are  generally  affordable  and 
subscribership  is  currently  very  high  in 
most  areas  of  the  nation.  This  indicates 
a  limited  need  for  additional  federal 
involvement.  We  believe  it  is  consistent 
with  the  Act  for  the  Commission  to 
assume  that  the  states  will  address 
issues  regarding  implicit  intrastate 
support  in  a  manner  that  is  appropriate 
to  local  conditions.  We  also  conclude 
that,  under  the  Act,  where  states  have 
the  capacity  today  to  accomplish  this 
task,  states  are  the  most  appropriate 
governmental  level  to  address  this  issue. 

34.  Some  states  may  face  significant 
obstacles  in  maintaining  reasonably 
comparable  rates,  and  may  find  that 
solving  this  problem  by  state  action 
alone  is  impossible  or  unreasonable  in 
some  instances.  For  this  reason,  we 
believe  that  additional  federal  support 
may  be  needed  to  ensure  that  rates  are 
reasonably  comparable,  as  required  by 
§  254(b)(3). 

D.  Methodology  for  Federal  Support  of 
Reasonably  Comparable  Rates 

35.  We  have  considered  numerous 
distribution  options,  including  all  those 
submitted  by  the  parties.  The 
methodology  we  propose  incorporates 
elements  from  the  various  plans  filed  in 
this  proceeding.  Our  methodology 
would  average  costs  at  a  study  area 
level.  Our  methodology  incorporates  a 
reasonable  "hold  harmless"  component, 
and  is  grounded  in  the  principle  that 
additional  federal  high  cost  support 
should  be  targeted  to  areas  with  the 
greatest  need.  Our  recommended 


methodology  includes  a  cost-based 
benchmark.  Finally,  as  advocated  by  a 
number  of  parties,  our  methodology 
takes  into  account  each  state's  ability  to 
support  its  universal  service  needs 
internally.  The  framework  below 
addresses  only  the  affordability  and 
comparability  goals  of  the  Act.  As 
indicated  previously,  we  cannot  at  this 
time  provide  the  details  of  a 
recommendation  for  a  specific 
mechanism  to  distribute  federal  support 
to  eligible  carriers.  We  can,  however, 
outline  the  basic  elements  that  we 
believe  should  be  considered  in 
designing  the  distribution  methodology. 

36.  We  recommend  that  the 
distribution  methodology  contain  two 
primary  elements.  First,  study  areas 
with  average  forward-looking  per-line 
costs  significantly  in  excess  of  the 
national  average  cost  should  be 
identified.  Second,  the  state's  ability  to 
support  its  own  imiversal  service  needs 
should  be  determined.  Federal  support 
should  be  provided  only  for  costs  that 
exceed  both  these  thresholds. 

37.  In  the  first  step  of  the  process, 
identifying  areas  with  high  costs,  we 
recommend  that  the  Commission  use 
the  cost  of  providing  supported  services, 
rather  than  local  rates,  to  evaluate  rate 
comparability,  because  rate  setting 
methods  and  goals  may  vary  across 
jurisdictions.  We  recommend  that 
federal  support  be  available  to  non-rural 
carriers  with  average  costs  significantly 
above  the  national  average.  Specifically, 
we  recommend  that  the  Commission 
select  a  single  national  cost  benchmark 
against  which  the  forward-looking  cost 
in  a  given  study  area  would  be 
compared  to  determine  whether  that 
study  areas  has  costs  that  are 
significantly  above  the  national  average. 
We  recommend  that  the  Commission 
consider  setting  this  national 
benchmark  at  a  level  somewhere 
between  115  and  150  percent  of  the 
national  weighted  average  cost  per  line. 

38.  The  second  step  in  determining 
federal  support  should  reflect  that,  for 
the  reasons  outlined  above,  federal 
support  is  only  one  portion  of  the 
shared  federal-state  responsibility 
established  in  §  254.  Federal  support 
should  only  be  used  to  supplement  a 
state's  ability  to  address  its  own 
universal  service  needs.  In  order  to 
accomplish  this  second  step,  it  will  be 
necessary  to  calculate  a  level  of  support 
that  could  equitably  and  reasonably  be 
assumed  to  be  provided  by  implicit  or 
explicit  state  support.  There  are 
potentially  several  ways  to  estimate  a 
state's  ability  to  support  its  universal 
service  needs.  For  example,  the  ratio  of 
fines  in  a  state  with  costs  above  a 
certain  threshold  could  be  determined. 


as  a  general  indication  of  whether  a 
state  has  a  higher  or  lower  percentage  of 
high  cost  lines  than  other  states.  This 
ratio  of  high  cost  to  low  cost  lines  could 
then  be  factored  into  the  support 
equation  to  reflect  that  states  with  a 
higher  percentage  of  high  cost  lines  will 
be  less  able  to  support  their  own 
universal  service  needs.  Other 
approaches  could  set  each  state's 
presumed  support  responsibility  at  a 
given  level,  which  might  be  expressed 
as  a  dollar  value  per  line  or  as  a 
percentage  of  intrastate  revenue.  The 
ratio  of  intrastate  traffic  volume  to  total 
traffic  volume  dould  a]^o  be  used. 

39.  An  example  of  how  this  system 
would  work  in  practice  would  be  an 
approach  that  calculated  the  state's 
ability  to  support  its  own  universal 
service  needs  based  on  a  percentage  of 
intrastate  revenues.  Such  a  limit  on  a 
state's  presumed  responsibility,  if 
adopted,  could  be  between  3  and  6 
percent  of  intrastate 

telecommunications  revenues.  Once  the 
first  step  in  the  methodology  has 
identified  the  amount  by  which  costs  in 
the  study  areas  in  the  state  exceed  the 
cost  benchmark,  the  percentage  of 
intrastate  revenues  would  be  calculated 
that  would  be  required  to  meet  this  high 
cost  responsibility.  If  that  amount 
exceeded  the  state  revenue  threshold, 
then  the  federal  mechanism  would 
provide  support  for  the  difference. 

40.  We  urge  the  Commission  to 
continue  its  defiberations  with  this  Joint 
Board  and  to  consult  with  Congress  in 
order  to  specify  further  the  proper 
parameters  of  tbese  two  variables  as  the 
study  area  costs  are  derived  from  the 
Commission's  model  and  choice  of 
inputs.  It  is  our  goal  to  recommend  a 
plan  that  achieves  the  Act's  goals  of 
affordability  and  reasonable 
comparability  without  overburdening 
consumers  across  the  nation. 

rV.  Size  of  the  Federal  Support 
Mechanism 

41.  We  described  above  the  general 
outlines  of  a  method  for  calculating 
federal  support  to  high  cost  areas. 
Finahzation  of  that  method  will 
determine  the  overall  size  of  federal 
support  for  reasonably  comparable  rates. 
So  long  as  the  fund  is  for  the  purposes 
established  in  the  Act,  the  Commission 
has  discretion  in  providing  remedies 
that  are  designed  to  "preserve  and 
advance"  universal  service. 
Nevertheless,  for  several  reasons  we 
conclude  that  the  federal  high  cost 
support  fund  should  be  only  as  large  as 
necessary,  consistent  with  other 
requirements  of  the  law.  This  will 
ensure  that  there  is  balance  between 
consumers  who  directly  receive  the 


benefits  of  uni 
those  consumi 
support  throu; 

42.  Enablinf 
rates  among  si 
likely  be  accoi 
federal  assista 
be  sufficient  s 
with  a  reason? 
within  service 
comparable  b< 
states.  Until  m 
pending  polic 
obtain  more  p 
it  is  not  possil 
the  amount  of 
comparability 

43.  We  do  n 
current  circur 
cost  support  u 
a  significantly 
eimount  than  < 
that  some  stat 
receive  suppo 
reasonably  co: 
we  believe  th« 
somewhat. 

44.  These  p 
implemented 
least  initially, 
study  area  bas 
reasonable  an 
responsibility 
universal  serv 
enable  reason 
the  combinati 
support  can  k^ 
differences  (aj 
service  suppo 
low-cost  areas 
bounds.  We  n 
may  develop  i 
competition  t] 
comparability 
cost  areas  sen 
it  may  be  nea 
appropriate  le 
Incumbent  LE 
demonstrated 
eroded  as  a  re 

V.  Hold  Hann 


year,  some  coi 
rate  shock.  Bo 
increases  in  tl 
significant  de( 
goes  to  a  parti 
a  notable  imp 
46.  Rural  cc 
assured  by  the 
support  systei 
January  1,20C 
no  event  befoi 
completed  fui 


UMI 


Federal  Register / Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


67843 


whether  a 
r  percentage  of 
states.  This 
ost  lines  could 
jupport 
ites  with  a 
cost  lines  will 


benefits  of  universal  service  support  and 
those  consiuners  who  must  pay  for  the 
support  through  their  rates. 

42.  Enabling  reasonably  comparable 
rates  among  states  is  a  task  that  can 
likely  be  accomplished  only  with 
federal  assistance.  Federal  support  must 
be  sufficient  so  that,  when  combined 
with  a  reasonable  state  effort,  rates 
within  service  areas  may  be  reasonably 
comparable  both  within  and  among 
states.  Until  we  resolve  several  other 
pending  policy  decisions,  as  well  as 
obtain  more  precise  cost  data,  however, 
it  is  not  possible  to  define,  in  dollars, 
the  amount  of  support  required  by  the 
comparability  standard. 

43.  We  do  not  believe,  however,  that 
current  circumstances  warrant  a  high 
cost  support  mechanism  that  results  in 
a  significantly  larger  federal  support 
eunount  than  exists  today.  We  recognize 
that  some  states  currently  may  not 
receive  support  sufficient  to  enable 
reasonably  comparable  rates,  and  thus 
we  believe  the  support  level  may  rise 
somewhat. 

44.  These  principles  can  be 
implemented  through  a  plan  that,  at 
least  initially,  calculates  support  on  a 
study  area  basis  and  allocates  a 
reasonable  and  equitable  share  of 
responsibiUty  for  support  to  state 
luiiversal  service  efforts.  The  plan  can 
enable  reasonably  comparable  rates  if 
the  combination  of  state  and  federal 
support  can  keep  the  net  cost 
differences  (after  receipt  of  universal 
service  support)  between  high  cost  and 
low-cost  areas  within  reasonahle 
bounds.  We  recognize  that  competition 
may  develop  in  unpredictable  ways.  As 
competition  threatens  rate 
comparability  or  affordabihty  in  high 
cost  areas  served  by  non-rural  carriers, 
it  may  be  necessary  to  re-evaluate  the 
appropriate  level  of  federal  support. 
Incumbent  LECs  to  date  have  not 
demonstrated  that  implicit  support  has 
eroded  as  a  result  of  competition. 

V^  Hold  Hannless 

45.  When  a  new  federal  support 
mechanism  is  implemented,  some 
carriers  could  receive  more  or  less 
support  than  in  the  past.  If  substantial 
reductions  were  to  occur  in  a  single 
year,  some  consiuners  could  experience 
rate  shock.  Both  significant,  sudden 
increases  in  the  fund  size  overall,  and 
significant  decreases  in  the  support  that 
goes  to  a  particular  carrier,  could  have 

a  notable  impact  on  consumers'  rates. 

46.  Rural  companies  have  been 
assured  by  the  Commission  that  their 
support  systems  will  not  be  altered  imtil 
January  1,  2001,  at  the  earliest,  and  in 
no  event  before  the  Joint  Board  has 
completed  further  deliberations  on  high 


cost  support  mechanisms  for  rural 
carriers,  in  light  of  the 
recommendations  received  from  the 
Joint  Board-appointed  Ruiral  Task  Force. 
In  addition,  the  Commission  has  stated 
to  Congress  that  no  state  should  receive 
less  support  than  it  currently  receives. 
The  Puerto  Rico  Telephone  Company 
has  asked,  notwithstanding  its  non-rural 
status,  to  continue  to  receive  support  at 
present  levels,  imtil  the  transition  to  a 
forward-looking  high  cost  support 
mechanism  is  implemented  for  nual 
companies. 

47.  We  support  the  Commission's 
commitment  to  continue  to  hold  states 
harmless,  so  that  no  non-rural  carrier, 
including  the  Puerto  Rico  Telephone 
Company,  will  receive  less  federal  high 
cost  assistance  than  the  amount  it 
currently  receives  from  expUcit  support 
mechanisms.  We  recommend, 
depending  on  the  final  amounts  of 
support  estimated  on  a  forward-looking 
basis,  that  the  Conunission  consider  a 
gradual  phase- in  of  any  increase  in 
federal  universal  service  high  cost 
support  for  non-rural  carriers. 

VI.  Unserved  Areas 

48.  The  Arizona  Corporation 
Commission  (Arizona  Commission] 
submitted  a  proposal  to  use  a  portion  of 
federal  support  to  address  the  problem 
of  unserved  areas  and  the  inabihty  of 
low-income  residents  to  obtain 
telephone  service  because  they  cannot 
afford  to  pay  the  required  line  extension 
or  construction  charges.  The  Arizona 
Commission's  proposal  is  not  intended 
to  be  a  comprehensive  alternative  to  the 
high  cost  fund  distribution  model,  but 
rather  is  intended  to  address  a  discrete 
concern  related  to  low-income  residents 
in  remote  areas. 

49.  The  framework  created  in  the  Act 
was  designed  to  accelerate  deployment 
of  services  to  all  Americans,  and  the 
universal  service  program  plays  an 
important  role  in  that  framework.  The 
issue  raised  by  the  Arizona  Commission 
is  of  interest  to  the  Joint  Board,  even 
though  it  was  not  among  those 
specifically  referred  to  the  Joint  Board 
for  further  recommendation.  States  have 
generally  addressed  the  "unserved 
household"  concern  through  intrastate 
proceedings  that  establish  reasonable 
rates  for  line  extension  agreements  and 
encourage  carriers  to  minimize 
unserved  regions  of  the  state.  We 
recognize  that  investments  in  fine 
extensions  have  historically  been  an 
issue  addressed  by  the  states,  and  we 
believe  they  should  continue  to  be  dealt 
with  by  the  states,  to  the  extent  that  the 
states  are  able  to  do  so.  Unserved  areaf. 
are  not  unique  to  Arizona;  other  states 
may  also  face  this  issue.  Although 


historically  a  state  issue,  we  recognize 
that  there  may  be  some  circvunstances 
which  may  warrant  federal  universal 
service  support  for  line  extensions  to 
imserved  areas.  We  recommend  that  the 
special  needs  of  unserved  areas  be 
investigated  and  subject  to  a  more 
comprehensive  evaluation  in  a  separate 
proceeding.  The  Commission  should 
seek  information  on  imserved  areas 
throughout  the  nation  and  determine,  in 
con^jLiltation  with  the  Joint  Board, 
whether  such  areas  warrant  any  special 
federal  universal  service  consideration. 

Vn.  Mechanism  for  Distributing 
Support 

A.  Portability  of  Support 

We  recommend  that  the  Commission 
continue  with  the  policy  established  in 
the  Universal  Service  Order  of  making 
high  cost  support  available  to  all  eligible 
telecommunications  carriers,  whether 
they  be  an  incimibent  LEC  or  a 
competitive  carrier,  including  wireless 
carriers.  We  believe  that  portable 
support  is  consistent  with  the  principle 
of  competitive  neutrality  that  we 
previously  reconunended  and  the 
Commission  subsequently  adopted  in 
the  Universal  Service  Order.  We 
continue  to  support  the  use  of 
competitive  neutrality  as  a  guiding 
principle  of  universal  service  reform 
and  endorse  the  Commission's 
definition  of  this  important  principle  in 
the  Universal  Service  Order 

B.  Use  of  Support 

51.  One  issue  raised  in  comments  was 
whether  the  Commission  should 
condition  the  receipt  of  federal  high  cost 
support  to  ensure  that  support  is  used 
in  a  manner  consistent  with  §  254.  We 
recommend  that  the  Commission 
require  carriers  to  certify  that  they  will 
appiy  federal  high  cost  universal  service 
support  in  a  manner  consistent  with 
§254. 

52.  We  recognize  that  some  states  may 
lack  the  authority  or  the  desire  to 
impose  constraints  or  conditions  on  the 
use  6f  federal  high  cost  support.  We  do 
not  recommend,  therefore,  that  the 
Commission  require  that  states  provide 
any  certification,  or  require  any  other 
state  action,  as  a  condition  for  carriers 
to  receive  high  cost  support.  At  the 
same  time,  parties  may  have  a  legitimate 
concern  that  federal  support  should  be 
used  by  carriers  to  further  the  goals  of 

§  254.  We  further  recognize  that,  even  if 
costs  £ue  calculated  at  the  study  area 
level,  high  cost  support  should  be 
targeted  to  consumers  living  in  the 
highest  cost  areas  of  the  study  area.  We 
therefore  recommend  that  the 
Commission  permit,  but  not  require. 
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states  to  certify  that,  in  order  to  receive 
federal  universal  service  high  cost 
support,  a  carrier  must  use  such  funds 
in  a  manner  consistent  with  §  254.  For 
example,  in  order  to  provide  efficient 
incentives  for  competitive  entry,  a  state 
might  require  that  federal  support  be 
targeted  to  those  consumers  living  in  the 
highest  cost  areas  within  a  study  area. 

53.  To  the  extent  that  the  law  permits, 
the  Commission  could  reduce  or 
eliminate  federal  high  cost  support  if  it 
finds  that  a  carrier  has  not  applied  its 
federal  universal  service  funds 
consistent  with  §  254,  or  if  the  state 
finds  that  the  carrier  has  not  adequately 
demonstrated  that  the  federal  support  is 
being  used  in  a  manner  consistent  with 
§  254(e),  which  provides  that  carriers 
receiving  universal  service  support 
"shall  use  that  support  only  for  the 
provisiwi,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended."  We  also  clarify 
that  this  decision  is  intended  only  to 
affect  the  amount  that  carriers  receive 
from  the  federal  universal  service  high 
cost  support  mechanism.  We 
recommend  that  the  Commission  clarify 
procedures  by  which  a  party,  including 
a  state,  may  initiate  action  against  a 
carrier  that  fails  to  apply  federal 
universal  service  support  in  an 
appropriate  manner. 

54.  We  do  not  beheve  that 
conditioning  support  on  a 
demonstration  that  funds  are  being  used 
for  the  advancement  of  universal  service 
places  any  restrictions  on  the 
determination  of  a  carrier's  status  as  an 
eUgible  telecommimications  carrier.  As 
the  Universal  Service  Order  notes, 
"section  214(e)(2)  does  not  permit  the 
Commission  or  the  states  to  adopt 
additional  criteria  for  the  designation  as 
an  eligible  carrier." 

55.  One  proposal  recommends  that 
the  Commission  distribute  universal 
service  funding  directly  to  state 
commissions  rather  than  to  carriers.  We 
recognize  that  some  state  commissions 
may  be  able  to  ensure  that  high  cost 
support  is  distributed  to  carriers  and  is 
used  in  a  manner,  consistent  with 
federal  rules,  that  best  ensures  that  rates 
are  just,  reasonable,  and  affordable 
throughout  that  particular  state. 
Nevertheless,  we  cannot  recommend 
that  the  Commission  adopt  that 
mechanism,  in  light  of  the  long-standing 
practice  at  the  time  that  the  1996  Act 
became  law  of  distributing  federal 
imiversal  service  support  to  the  carriers 
providing  the  supported  services,  and 
the  absence  of  any  affirmative  evidence 
in  the  statute  or  legislative  history  that 
Congress  intended  such  a  fundamental 
shift  to  a  state  block  grant  distribution 
mechanism.  In  addition,  distributing 


funding  directly  to  state  commissions  is 
likely  to  create  substantial 
administrative  burdens  for  states 
currently  lacking  this  ability,  especially 
because  there  is  very  little  time,  prior  to 
the  July  1, 1999  implementation  date, 
for  the  state  to  take  the  steps  necessary 
to  administer  federal  high  cost  support 
pursuant  to  the  rules  that  Commission 
will  be  adopting  in  the  spring. 

VIII.  Assessing  Contributions  from 
Carriers 

56.  In  the  Universal  Service  Order,  the 
Commission  determined  that 
assessment  of  contributions  for  the 
interstate  portion  of  the  high  cost  and 
low-income  support  mechanisms  shall 
be  based  solely  on  end-user  interstate 
telecommunications  revenues,  and 
assessment  of  luiiversal  service  support 
for  eligible  schools,  libraries  and  rural 
health  care  providers  shall  be  based  on 
interstate  and  intrastate  end-user 
telecommunications  revenues.  The 
Commission  dechned  to  assess  both 
intrastate  and  interstate  end-user 
revenues  for  the  high  cost  and  low- 
income  support  mechanisms  because 
the  states  are  ctirrently  reforming  their 
own  universal  service  programs,  and  it 
woOld  have  been  premature  to  assess 
contributions  on  intrastate  revenues 
before  appropriate  forward-looking 
mechanisms  and  revenue  benchmarks 
are  developed.  The  Commission  also 
concluded  that  carriers  shall  be 
permitted  to  recover  their  contributions 
to  universal  service  support 
mechanisms  only  through  rates  for 
interstate  services. 

57.  Pending  the  decision  of  the  Fifth 
Circuit,  our  recommendation  on  this 
issue  is  necessarily  tentative. 
Continuing  to  assess  contributions  for 
high  cost  and  low  income  support  based 
solely  on  interstate  revenues,  as  set  forth 
in  the  Universal  Service  Order,  could 
have  certain  benefits.  Under  this 
approach,  state  commissions  would 
have  the  greatest  flexibility  to  tap  into 
their  intrastate  revenue  bases  to  advance 
universal  service  at  the  state  level. 
Assessing  only  interstate  revenues  for 
federal  high  cost  support  also  has  some 
significant  disadvantages,  however.  For 
instance,  many  carriers  that  do  not 
routinely  have  to  separate  intrastate  and 
interstate  revenues  for  regulatory  or 
business  purposes  now  must  do  so 
solely  for  federal  universal  service 
purposes.  This  creates  additional 
burdens  on  these  carriers,  and  may 
create  incentives  for  carriers  to 
misclassify  revenues  between 
jurisdictions  based  on  different 
assessment  rates.  A  jurisdictional 
assessment  base  also  makes  it  difficult 
for  carriers  to  allocate  the  revenues 


associated  with  packages,  or  bundles,  of 
services  that  include  both  intrastate  and 
interstate  components.  Finally,  a  non- 
jurisdictional  assessment  base  would 
enable  both  the  state  and  federal 
mechanisms  to  tap  broader  revenue 
bases,  thereby  lowering  the  assessment 
rates  needed.  Thus,  if  the  Fifth  Circuit 
determines  that  the  Commission  may 
properly  assess  all  revenues  for 
universal  service  contributions,  the 
Commission  may  wish  to  consider  using 
that  assessment  methodology  for  high 
cost  support.  If  the  Commission 
determines  that  it  may  assess  universal 
service  contributions  based  on  all 
revenues,  the  Commission  should  find 
that  states  may  do  the  same  for  their 
state  universal  service  mechanisms. 
Alternatively,  the  Commission  could 
consider  assessing  carriers  high  cost 
universal  service  contributions  on  a  flat, 
per-line  basis,  which  also  addresses 
some  of  the  difficulties  of  assessing  only 
interstate  revenues. 

K.  Carrier  Recovery  of  Universal 
Service  Contributions  from  Consumers 

58.  In  this  section,  we  reconmiend 
that  the  Commission  provide  to 
telecommunications  carriers  that 
contribute  to  universal  service  strict 
guidance  regarding  the  extent  to  which 
they  recover  their  universal  service 
contributions  from  consumers.  We  also 
recommend  that  the  Commission 
provide  such  carriers  with  express 
instructions  regarding  the  maimer  in 
which  carriers  may  depict  on  bills 
charges  used  to  recover  universal 
service  contributions.  Specifically,  we 
recommend  that,  to  the  extent  permitted 
by  law,  the  Commission  prohibit 
carriers  from  depicting  such  charges  as 
a  "tax"  or  as  mandated  by  the 
Commission  or  the  federal  government 
by  terms  or  placement  on  the  bill.  We 
note  that,  in  truly  competitive  markets, 
firms  recover  a  wide  variety  of  costs  in 
a  wide  variety  of  ways  with  no  itemized 
notification  of  similar  increases  or 
decreases  to  individual  consumers. 

1.  Recovery  of  Universal  Service 
Contributions  from  Consumers 

59.  We  reiterate  that  the  choice  of 
whether  to  collect  universal  service 
assessments  from  end  users  via  a  line- 
item  charge  on  their  bills  should  remain 
with  the  carriers,  and  that  carriers  are 
free  to  tell  consumers  that  the  carrier  is 
required  to  pay  to  support  universal 
service.  Specifically,  we  recommend, 
that  the  Commission  give  careful 
consideration  to  a  rule  that  provides 
that,  for  carriers  that  choose  to  pass 
through  a  line  item  charge  to 
consumers,  the  line  item  assessment  be 
no  greater  than  the  carrier's  universal 
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service  assessment  rate.  This  will  help 
prevent  consumers  or  classes  of 
consumers  from  being  charged 
excessively  for  a  carrier's  universal 
service  contribution.  Such  a  rule  will 
help  prevent  consumers  or  classes  of 
consumers  from  being  charged 
excessively  for  a  carrier's  universal 
service  contributions.  Some  carriers 
may  attempt  to  exercise  market  power 
and  recover  through  universal  service 
charges  in  a  non-competitive  fashion 
more  than  they  are  contributing  to 
universal  service,  beheving  that  they 
can  describe  those  charges  as  mandated 
by  the  Commission  or  federal  action.  We 
are  also  concerned  that  some  carriers 
may  be  allocating  a  disproportionate 
share  of  universal  service  costs  to 
certain  classes  of  consumers.  Such 
practices  might  contravene  §  201(b)  of 
the  Act.  As  noted  above,  consumers  may 
be  less  Ukely  to  engage  in  comparative 
shopping  for  a  carrier  if  they  are  led  to 
believe  that  certain  charges  are  fixed  by 
the  Commission  or  federal  government. 

2.  Characterization  of  Universal  Service 
Charges  to  Consumers 

60.  We  believe  that  a  carrier's  billing 
and  collection  practices  for 
commimications  services  are  subject  to 
regulation  as  common  carrier  services 
under  Title  II  of  the  Act.  We  believe  that 
inacciuBtely  identifying  or  describing 
charges  on  bills  that  recover  universal 
service  contributions  may  violate 
§  201(b)  of  the  Act.  For  instance,  it  is 
important  for  consiuners  to  understand 
that  universal  service  support  has  long 
been  implicit  in  the  rates  for  various 
intrastate  and  interstate 
telecommunications  services.  We 
therefore  recommend  that  the 
Commission  take  decisive  action  to 
ensure  that  consumers  are  not  misled  as 
to  the  nature  of  charges  on  bills 
identified  as  recovering  universal 
service  contributions.  Specifically,  we 
recommend  that  the  Commission 
consider  prohibiting  carriers  from 
identifying  as  a  "tax"  or  as  mandated  by 
the  Commission  or  federal  government 
any  charges  to  consumers  used  to 
recover  universal  service  contributions. 
Similarly,  we  recommend  that  the 
Commission  consider  prohibiting 
carriers  from  incorrectly  describing  as 
mandatory  or  federally-approved  any 
universal  service  line  items  on  bills. 
This  restriction  would  include  both 
written  descriptions  of  the  charges  and 
any  oral  descriptions  from  consumer 
service  representatives  as  well  as 
placement  on  the  bill.  While  interstate 
telecommunications  providers  are 
required  to  contribute  to  the  universal 
service  support  mechanisms,  they  are 


not  required  to  impose  such  charges  on 
consumer  bills. 

61.  Cognizant  of  the  First  Amendment 
implications  in  regulating  the  manner  in 
which  carriers  may  convey  information 
on  consumers'  bills,  we  note  that  the 
Supreme  Court  has  held  that  the 
government  may  require  a  commercial 
message  to  "appear  in  such  a  form,  or 
include  such  additional  information, 
warnings,  and  disclaimers,  as  are 
necessary  to  prevent  its  being 
deceptive."  On  the  other  hand, 
restrictions  on  speech  that  ban  truthful, 
non-misleading  commercial  speech 
about  a  lawful  product  caimot 
withstand  scrutiny  under  the  First 
Amendment.  We  believe  that,  pursuant 
to  these  Supreme  Court  rulings,  it 
would  not  violate  the  First  Amendment 
to  specifically  prohibit  carriers  from 
including  on  their  bills  untruthful  or 
misleading  statements  regarding  the 
nature  of  line  items  used  to  recover 
universal  service  contributions.  We  urge 
that  the  Commission  carefully  review 
the  record  in  its  proceeding  before 
reaching  any  conclusion  on  these  issues. 

62.  We  also  recommend  that  the 
Commission  continue  to  explore, 
through  its  Truth-In-Billing  proceeding, 
the  possibility  of  establishing  standard 
nomenclature  that  carriers  could  use  on 
their  bills  to  consumers  regarding 
universal  service  charges.  Such 
standardized  language  would  represent 
the  Commission's  view  of  language  that 
is  accurate  and  not  misleading. 
Standard  nomenclature  could  benefit 
consumers  by  having  common  language 
across  carriers  so  that  consumers  can 
easily  identify  the  charge.  We  urge  that 
the  Commission  consider  using 
"Federal  Carrier  Universal  Service 
Contribution"  as  standard  nomenclature 
describing  any  universal  service  line 
item  on  consumer  bills.  The  line  item 
should  be  accompanied  by  an 
explanation  that  the  carrier  has  chosen 
to  separate  its  universal  service 
contribution  from  its  other  costs  of 
business,  and  to  display  the 
contribution  as  a  line  item  on  the 
consumer's  bill. 

63.  Finally,  we  note  that  many  state 
regulatory  agencies  either  have  in  place 
or  are  considering  establishing 
requirements  that  will  curtail  the 
practice  of  some  carriers  of 
mischaracterizing  universal  service  line 
items  on  bills.  In  addition,  other  federal 
agencies,  such  as  the  Federal  Trade 
Commission,  may  have  jurisdiction  that 
overlaps  or  is  concurrent  with  that  of 
the  Commission  or  state  regulatory 
agencies.  We  therefore  recommend  that 
the  Conunission  work  closely  with  these 
agencies  to  ensure  that  consumers  are 
provided  with  complete  and  accurate 


infomiation  regarding  the  nature  of 
universal  service  line  items. 

X.  Periodic  Review 

64.  The  Act  contemplates  that 
universal  service  is  an  "evolving"  level 
of  service.  The  Act  further  contemplates 
that  the  Joint  Board  may  periodically 
roaks  recommendations  to  the 
Commission  regarding  modifications  in 
the  definition  of  services  supported  by 
the  federal  universal  service  support 
mechanism.  Moreover,  we  recognize 
that  the  telecommunications  industry  is 
rapidly  changing  and  that  both 
competition  and  technological  changes 
will  affect  universal  service  needs  in 
rural,  insular,  and  high  cost  areas  of  the 
nation.  We  therefore  recommend  that 
the  Commission  continue  to  consult 
vdth  this  Joint  Board  on  matters 
addressed  in  this  Second  Recommended 
Decision.  We  also  recommend  that  the 
Joint  Board  and  the  Commission  broadly 
reexamine  its  high  cost  universal  service 
mechanism  no  later  than  three  years 
from  July  1, 1999. 

XI.  Recommending  Clauses 

6^.  For  the  reasons  discussed  herein, 
this  Federal-State  Joint  Board,  pursuant 
to  §  254(a)(1)  and  §  410(c)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  254(a)(1)  and 
410(c).  recommends  that  the  Federal 
Communications  Commission  adopt  the 
proposals  described  above  relating  to 
high  cost  universal  service  support 
mechanisms  for  non-rural  carriers. 

List  of  Subjects 

47  CFR  Part  36 

Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  54 

Universal  service. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1526  and  1552 
[FRL-6196-6] 

Acquisition  Regulation:  Contractor 
Proposal  Evaluations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  with  request  for 

comments. 
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SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  to 
include  new  regulations  on 
Socioeconomic  Programs,  and  to  amend 
regulations  regarding  Solicitation 
Provisions  and  Contract  Clauses.  These 
amendments  will  allow  contractors  to 
receive  technical  points  in  the  proposal 
evaluation  process  for  their  ability  to 
utilize  local  employment  and  training 
while  performing  under  EPA  contracts. 
The  use  of  the  solicitation  provision  and 
contract  clause  will  assist  in  decreasing 
the  unemployment  rate  and  support 
economic  development  (i.e.,  provide 
training  to  local  employees)  in 
geographical  locations  where 
contractual  requirements  will  be 
performed. 

DATES:  Comments  should  be  submitted 
not  later  than  February  8,  1999. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  401  M  Street,  SW,  Washington, 
D.C.  20460.  Comments  will  also  be 
accepted  on  disks  in  WordPerfect  6.1 
format  or  by  electronic  mail  (E-mail)  to 
smith.frances@epamail.epa.gov.  E-mail 
comments  must  be  submitted  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  E- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Smith,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management,  {3802R).  401  M  Street, 
SW.  Washington,  D.C.  20460, 
Telephone:  (202)  564-4368. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  EPA  Office  of  Small  and 
Disadvantaged  Business  Utilization 
initiated  an  effort  to  encourage  local 
hiring  and  training  in  EPA  Superfund 
contracts.  The  overall  objective  of  the 
OSDBU  initiative  was  to  support 
economic  development  in  areas  where 
EPA  contracts  would  be  performed.  As 
such,  this  proposed  rule  is  intended  to 
assist  in  decreasing  the  unemployment 
rate  and  providing  training  to  local 
employees  in  geographical  locations  of 
contractor  performance  regarding  any 
type  of  procurement  above  the 
simplified  acquisition  threshold 
($100,000).  The  Agency  has  determined 
that  competing  offerors  may  be 
evaluated  on  tLe  extent  to  which  they 
employ  and  train  citizens  residing  in  the 
communities  serviced  by  EPA  contracts. 
Offerors  may  be  evaluated  in  such  a 


manner  provided  that  the  employment 
and  training  preference  is  based  on 
geography. 

The  Department  of  Justice  (DOJ)  has 
recognized  preferences  based  on 
geography  as  legitimate  race-neutral 
alternatives  to  achieve  agencies' 
contracting  goals.  The  DOJ  indicated 
that  race-neutral  alternatives  may 
include  preferences  based  on  wealth, 
income,  education,  family,  and 
geography.  EPA  is  hereby  establishing  a 
preference  based  solely  on  geography 
(i.e.,  location  of  contract  performance). 

B.  Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
Comments  regarding  Paperwork 
Reduction  Act  concerns  should  be  sent 
to  OMB  (Attn:  EPA  Desk  Officer).  OMB 
is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  the  proposed  rule  between 
30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
EPA  on  this  proposed  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
whenever  EPA  is  required  to  publish 
notice  of  general  rulemaking,  EPA  must 
prepare  an  initial  regulatory  flexibility 
analysis  (IRFA)  describing  the  economic 
impact  of  the  proposal  on  small  entities, 
unless  the  Agency  certifies  that  a 
proposed  nde  will  not  have  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
As  defined  in  RFA/SBREFA.  small 
entities  include  small  businesses,  small 
not-for-profit  enterprises,  and  small 
governmental  jurisdictions.  After 
consideration  of  the  economic  impacts 
of  today's  proposed  rule  on  small 
entities,  the  Agency  certifies  that  the 
proposed  nde  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Because  it  is  anticipated  that  the 
proposed  preference  for  local 
employment  and  training  contemplated 
herein  will  be  used  primarily  in  the 
Agency's  Superfund  contracts,  an 
impact  on  a  substantial  number  of  small 
entities  is  not  expected.  Historically,  the 
Agency's  Superfund  contracts  have  been 
large  enough  in  scope  where  small 
business  participation  at  the  prime 
contractor  level  has  not  been 
substantial.  Furthermore,  if  there  was 
any  economic  impact,  it  would  not  be 
significant.  Any  evaluation  credit  given 
to  an  offeror  competing  for  an  Agency 
contract  for  its  proposed  local 
employment  and  training  would  not  be 
significant  in  comparison  to  other 
evaluation  criteria  used  in  determining 
the  awardee  of  the  contract. 

The  monthly  status  report  identified 
in  this  proposed  rule  is  a  deliverable 
requirement.  This  deliverable  requires 
contractors  to  s{>ecifically  track  the 
following  throughout  the  duration  of  the 
contract:  the  number  of  local  residents 
employed,  the  labor  category  for  each 
local  employee,  the  nimiber  of  hours 
each  local  employee  worked,  the  labor 
rate  for  each  local  employee,  the  date 
each  local  employee  received  specific 
training,  the  amoimt  of  training  hours 
each  local  employee  received,  the  start 
date  for  each  local  employee,  and  the 
date  and  reason  for  termination  of 
employment  by  the  contractor  or  local 
employee. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  goverrunents,  and  the  private 
sector.  This  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
resuh  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  aggregate,  or  the  private 
sector  in  one  year.  The  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

F.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
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environmental  health  or  safety  efl^ects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks. 

List  of  Subjects  in  48  CFR  Parts  1526 
and  1552 

Environmental  protection, 
Government  procurement. 

Therefore,  48  CFR  Chapter  15  is 
proposed  to  be  amended  as  set  forth 
below: 

SUBCHAPTER  D— {AMENDED] 

1.  Part  1526,  Other  Socioeconomic 
Programs,  is  added  to  Subchapter  D  of 
the  EPAAR  as  follows: 

PART  1526-OTHER 
SOCIOECONOMIC  PROGRAMS 

Subpart  1526.1 — Preference  for  Local 
Employment  and  Training 

1526.100  Scope  of  subpart. 

1526.101  Definitions. 

1526.102  Policy. 

1526.103  Solicitation  provision  and 
contract  clause. 

1526.103-1    Solicitation  provision. 
1526.103-2    Contract  clause. 

Authority:  Sec.  205(c),  63  stat.  390,  as 
amended. 

Subpart  1526.1 — Preference  for  local 
employment  and  training. 

1526.100  Scope  of  subpart 

This  subpart  provides  a  preference  for 
prime  contractors  to  employ,  hire,  and 
train  local  employees  in  geographical 
locations  where  contractual 
requirements  will  be  performed.  This 
preference  is  intended  to  assist  in 
decreasing  the  unemployment  rate  and 
to  provide  training  to  local  employees  in 
geographical  locations  of  contract 
performance.  Offerors  will  receive 
technical  points  in  the  proposal 
evaluation  process  for  tbeir  ability  to 
employ  and  train  citizens  in  the 
geographical  location  of  contract 
performance. 

1526.101  Definitions. 

Local  employment,  as  used  in  this 
subpart,  refers  to  employment  and  new 
hiring  of  people  who  reside  in  the 
geographical  location  where  contractual 
requirements  will  be  performed. 

Geographical  location,  as  used  in  this 
subpart,  refers  to  the  state  and  county 
where  contractual  requirements  will  be 
performed. 


Training,  as  used  in  this  subpart, 
refers  to  skilled-based  instructions 
provided  to  local  residents  (local 
employees)  to  perform  specified 
contractual  requirements. 

1526.102    Policy. 

(a)  The  preference  to  use  local 
employment  and  training  as  an 
evaluation  factor  for  award  is  optional 
in  EPA  acquisitions.  Contracting  officers 
may  include  the  solicitation  provision  at 
1552.226-70  and  the  contract  clause  at 
1552.226-71  in  solicitations  and 
contracts  to  encourage  contractors  to 
employ,  hire,  and  train  local  residents. 

(b)  Contracting  officers,  in 
consultation  with  the  project  officer, 
shall  define  the  specific  geographical 
location  boundaries  for  local 
employment  and  training  in  each 
solicitation  and  contract.  The 
designated  geographical  location  must 
coincide  with  the  "eirea  type"  indicator 
used  to  identify  the  unemployment  rate 
for  the  geographical  location  (see 
paragraph  (e)  of  this  section).  Offerors 
must  ensure  that  employees  reside 
within  the  stated  geographical  location 
boiuidaries  throughout  the  duration  of 
the  contract. 

(c)  The  Bureau  of  Labor  Statistics 
shall  be  used  to  verify  imemployment 
statistics  in  geographical  areas. 
Contracting  officers,  in  consultation 
with  project  officers,  shall  compare  the 
National  unemployment  rate  with  the 
unemployment  rate  in  the  designated 
geographical  area  where  contract 
performance  will  take  place. 

(1)  If  the  unemployment  rate  in  the 
designated  geographical  area  is 
equivalent  to  or  exceeds  die  National 
unemployment  rate,  this  clause  should 
be  used  to  support  economic 
development  in  that  particular 
geographical  area. 

(2)  If  the  unemployment  rate  in  the 
designated  geographical  area  is  less  than 
the  National  unemployment  rate,  this 
clause  may  also  be  used  if  deemed 
appropriate  by  the  contracting  officer. 
The  contracting  officer  shall  document 
the  contract  file  with  rationale  to 
support  use  of  this  clause  when  the 
unemployment  rate  in  the  designated 
geographical  area  is  less  than  the 
National  imemployment  rate. 

(d)  The  contracting  officer  and  the 
project  officer  may  obtain  the  National 
unemployment  rate  by  use  of  the 
Internet  website  as  follows: 

(1)  http://stats.bls.gov/blshome.htm 

(2)  Click  "Economy  at  a  Glance" 

(3)  Review  the  "unemployment  rate" 
pertaining  to  the  most  current  month  in 
which  the  solicitation  will  be  issued. 

(e)  The  contracting  officer  and  the 
project  officer  shall  verify  the  Bureau  of 


Labor  Statistics  for  unemployment  rates 
in  designated  geographical  areas  by  use 
of  the  Internet  website  as  follows: 
(l),http://stats.bls.gov/blshome.htm 

(2)  Click  "Data" 

(3)  Click  "Selective  Access" 

(4)  Scroll  down  and  click  on  "Local 
Area  Unemployment  Statistics" 

(i)  Check  "not  seasonally  adjusted" 
and  chck  "next  form" 

(ii)  Select  "unemployment  rate"  and 
click '"next  form" 

(iii)  Choose  the  "area  type"  that 
corresponds  with  the  designated 
geographical  location 

(iv)  Select  the  most  current  year, 
format  "2.  Table",  "HTML  Tables:  Yes", 
"Catalog:  Yes",  "DeUmiter:  Space",  and 
click  retrieve  data. 

(f)  Compare  the  National 
unemployment  rate  to  the 
unemployment  rate  pertaining  to  the 
most  cvurent  month  in  which  the 
solicitation  will  be  issued. 

(g)  The  contractor's  current  employees 
who  reside  in  the  designated 
geographical  area  may  be  included 
toward  the  achievement  of  technical 
evaluation  points  when  this  clause  is 
used. 

(h)  All  local  employees  must  provide 
proof  of  residency  to  the  contractor  (i.e., 
copy  of  employee's  driver's  license  or 
confirm  address  on  W-2  Form). 

1526.103    Solicllation  provisions  and 
contract  clause. 

1526.103-1    Solicitation  provision. 

Contracting  officers  shall  include  the 
provision  at  1552.226-70  in 
solicitations  when  the  technical 
evaluation  criteria  will  include 
technical  points  pertaining  to  the 
contractor's  ability  to  employ,  hire,  and 
train  local  residents  in  the  geographical 
location  of  contract  performance. 

1526.103-2    Contract  clause. 

Contracting  officers  shall  include  the 
contract  clause  at  1552.226-71  in 
contracts  to  require  the  contractor  to 
deliver  monthly  status  reports  on  local 
employment  and  training. 

PART  1552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  The  authority  citation  for  Part  1552 
continues  to  read  as  follows; 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. 
205(c),  63  Stat.  390,  as  amended. 

3.  Part  1552  is  amended  by  adding 
1552.226-70  and  1552.226-71  as 
follows: 
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1552.22e-70    Preforence  for  local 
employment  and  training  certification. 

As  prescribed  in  1526.103-1,  insert 
the  following  provision  in  solicitations 
when  apphcablp 

Prefiereiice  for  Loeal  Emplojnnent  and 
Training  Certification  (Dec  19XX) 

(a)  The  offeror  hereby  certifies  that  local 
employment  and  training  [    ]  will  [    )  will 
not  be  used  in  the  geographical  location 
where  contractual  requirements  will  be 
performed. 

(b)  The  offeror  hereby  certifies  that 
procedures  for  local  employment  and 
training  I    ]  are  (    ]  are  not  stated  in  the 
offeror's  proposal,  and  [    ]  will  [    ]  will  not 
be  utilized  in  the  event  that  the  offeror  is 
awarded  this  contract. 

(c)  The  offeror  I    ]  has  (    ]  has  not 
sp>ecified  the  labor  category,  labor  hours, 
labor  rate,  and  the  amount  of  training  hours 
for  local  employment  in  the  offeror's 
proposal. 


(d)  The  offeror  [    1  is  [    ]  is  not  aware  that 
the  technical  evaluation  criteria  concerning 
this  award  will  include  technical  points  for 
the  offeror's  ability  to  utilize  local 
employment  and  training. 
(End  of  provision) 

1 552.226-71    Preforence  for  local 
employment  and  training. 

As  prescribed  in  1526.103-2,  insert 
the  following  clause  in  contracts  when 
appUcable. 

Local  Employment  and  Training  (Dec  19XX) 

(a)  The  contractor  shall  employ  and  train 

[contracting  officer  insert  #  of  people) 

local  residents  in  performance  of  this 

contract.  A  total  of [contracting  officer 

insert  #  of  people)  local  residents  must  be 
employed  and  trained  t)ut>ughout  the 
duration  of  this  contract. 

(b)  Upon  employing  local  residents,  the 
contractor  shall  ensure  that  each  local 
resident  receives  training  associated  with  the 
required  contractual  performance. 


(c)  The  contractor  shall  deliver  monthly 
status  reports  consisting  of  the  number  of 
local  residents  employed,  the  labor  category 
for  each  local  employee,  the  number  of  hours 
each  local  employee  worked,  the  labor  rate 
for  each  local  employee,  the  date  each  local 
employee  received  specific  training,  the 
amount  of  training  hours  each  local 
employee  received,  the  start  date  for  each 
local  employee,  and  the  date  and  reason  for 
termination  of  employment  by  the  contractor 
or  local  employee. 

(d)  The  contractor  shall  deliver  the 
information  identified  in  paragraph  (c)  of  this 
clause,  to  the  contracting  officer  and  project 
officer  as  part  of  the  standard  monthly  report 
specified  in  this  contract. 

(End  of  clause) 

Dated:  November  17, 1998. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  98-32683  Filed  12-8-98;  8:45  am) 
BILUNQ  COOE  6660-6»-P 


This  section  of  th« 
contains  documer 
proposed  rules  thi 
publtc.  Notices  of 
committee  meetirr 
rulings,  delegatior 
petitions  and  appi 
statements  of  orgi 
examples  of  docu 
section. 


DEPARTMENT 

Submission  fcx 
Comment  Reqi 

December  2, 1998 

The  Departmi 
submitted  the  f( 
collection  requi 
review  and  clea 
Paperwork  Red 
Public  Law  104 
regeirding  (a)  wl 
information  is  i 
performance  of 
agency,  includi 
information  wil 
(b)  the  accuracy 
ofbunten  inclu 
methodology  ai 
ways  to  enhanc 
clarity  of  the  in 
collected;  (d)  w 
burden  of  the  ci 
on  those  who  aj 
through  the  use 
automated,  elec 
other  technolog 
techniques  or  o 
technology  shoi 
Officer  for  Agrii 
Information  an( 
OfGce  of  Manag 
(OMB),  Washin 
Departmental  C 
CX:iO,  Mail  Sto 
20250-7602.  Cc 
information  col 
of  having  their : 
within  30  days 
Copies  of  the  st 
obtained  by  caL 

An  emergenc 
sponsor  a  colIe( 
unless  the  colle 
displays  a  curre 
number  and  the 
potential  persoi 
the  collection  o 
persons  are  not 
the  collection  o 


UMI 


67849 


iver  monthly 
e  number  of 
labor  category 
lumber  of  hours 
the  labor  rate 
late  each  local 
aining,  the 
1  local 
late  for  each 
and  reason  for 
y  the  contractor 


Notices 


Federal  Register 

Vol.  6?.  No.  236 

Wednesday,  December  9,  1998 


^-98;  8:45  am) 


This  section  of  the  FEDERAL  REGISTER    ■ 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OfMB  Review; 
Comment  Request 

December  2. 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirements(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
infoormation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  inforn\ation  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  emergency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  cvirrently  valid  OMB  control 
nimiber. 

Food  and  Nutrition  Service 

Title:  Child  Nutrition  Database. 

OMB  control  number:  0584-New. 

Summary  of  collection:  The  Child 
Nutrition  (CN)  Database  is  a  necessary 
component  in  implementation  of 
USDA's  Food  and  Nutrition  Service 
(FNS)  National  School  Lunch  Program 
(NSLP)  and  School  Breakfast  (SBP): 
School  Meals  Initiative  for  Healthy 
Children  final  rule  pubUshed  in  the 
June  13, 1995  Federal  Register,  Volume 
60,  No.  113.  The  overriding  purpose  in 
NSLP  and  SBP  initiatives  is  to  serve 
more  nutritious  and  healthful  meals  to 
school  children.  FNS  has  updated  the 
regulations  which  established  the 
specific  nutrition  criteria  for 
reimbursable  school  meals 
incorporating  the  Recommended  Dietary 
Allowances  (RDA)  issued  by  the  Food 
and  Nutrition  Board,  Commission  on 
Life  Sciences,  National  Research 
Council  for  key  nutrients,  energy 
allowances  for  calories,  and  the  most 
current  nutritional  standards  as  outlined 
in  the  Dietary  Guidelines.  FNS  will 
collect  information  using  a  database  that 
contains  information  on  the  nutritional 
composition  of  a  variety  of  foods. 

Need  and  use  of  the  information:  FNS 
will  collect  information  on  (1)  USDA 
commodities;  (2)  USDA  Nutrient 
E)atabase  for  Standard  Reference  food 
items  which  are  used  in  the  SBP  and 
NSLP;  (3)  quantity  recipes  for  school 
food  service  developed  by  USDA;  and 
(4)  brand  name  commercially  processed 
foods.  The  information  gathered  for  the 
CN  Database  is  required  to  be  used  in 
software  programs  approved  by  USDA 
for  use  in  meeting  the  nutrient 
standards  and  nutrition  goals  of  the 
Child  Nutrition  Program  meal  pattern. 
The  information  will  be  used  by  both 
the  States  and  FNS  program  staffs. 

Description  of  respondents:  Business 
or  other  for-profit. 

Number  of  respondents:  100. 

Frequency  of  responses:  Reporting: 
Other  (as  needed). 

Total  burden  hours:  6,000. 

National  Agricultural  Statistics  Service 

Title:  1998  Census  of  Aquaculture. 

OMB  control  number:  0535-New. 

Summary  of  collection:  The  primary 
objective  of  the  1998  Census  of 
Aquaculture  is  to  obtain  a 
comprehensive  and  detailed  picture  of 


the  aquaculture  sector  of  the  economy. 
The  Census  of  Aquaculture  will  be  the 
only  source  of  data  comparable  and 
consistent  at  the  national  and  state 
level.  The  Census  of  Aquaculture  will 
cover  all  operations  in  each  state  that 
produced  or  sold  $1,000  or  more  of 
aquaculture  or  aquaculture  products 
during  1998.  Data  from  the  1998  Census 
of  Aquaculture  will  be  tabulated  to 
provide  benchmark  statistics  at  the  U.S. 
and  state  levels.  Authority  to  administer 
the  Census  of  Aquaculture  is  covered  by 
Public  Law  105-113,  the  Census  of 
Agriculture  Act  of  1997  (Title  7,  United 
States  Code).  The  National  Agricultural 
Statistics  Service  (NASS)  will  collect 
information  using  survey 
questionnaires. 

Need  and  use  of  the  information: 
NASS  will  collect  information  on  the 
numbers  of  operations,  land  and  water 
acreage,  method  of  production,  total 
produstion,  sales  outlets  and  sales  by 
aquaculture  species.  The  Census  of 
Aquacultiu^  provides  the  only  source  of 
comparable,  detailed  state  level  data 
descriptive  of  the  structure  of  the 
aquacultural  production  sector  of  the 
United  States  economy.  Census  data  are 
used  by  the  United  States  economy. 
Census  data  are  used  by  the 
Administration,  Federal  agencies,  and 
Congress  to  formulate  and  evaluate 
national  aquaculture  policies  and 
programs.  Without  the  Census  of 
Aquaculture,  there  would  be  no  reUable 
source  of  data  consistent  for  all  50 
states. 

Description  of  respondents:  Farms. 

Number  of  respondents:  4,800. 

Frequency  of  responses:  Reporting: 
Other  (One-time  only). 

Total  burden  hours:  2,400. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  November  20, 1998. 

Farm  Service  Agency 

Titler  Disaster  Reserve  Flood 
Compensation  Program  (7  CFR  1439). 

OMB  control  number:  0560-New. 

Summary  of  collection:  Under  Section 
813  of  the  Agriculture  Act  of  1970  (7 
U.S.C.  1427a)  and  S.  Con.  Res.  63,  the 
Secretary  of  Agriculture  is  authorized  to 
utilize  the  $12  million  remaining  ft"om 
the  sale  of  commodities  held  in  the 
disaster  reserve  to  comi>ensate  eligible 
producers  affected  by  long-term 
flooding  of  agriculture  land.  The 
program  will  provide  payments  to 
livestock  producers  with  land  that  is 
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inaccessible  or  incapable  of  crop 
production,  grazing,  or  haying  at  any 
time  during  the  1998  fiscal  year  due  to 
flooding.  The  eligible  land  must  be 
physically  located  in  counties  that  have 
been  declared  a  disaster  under  a 
Presidential  Declaration  or  Secretarial 
Designation  dxiring  the  period  January  1, 
1997  through  August  1,  1998.  The  Farm 
Service  Agency  (FSA)  will  collect 
information  using  form  CCC-454,  Flood 
Compensation  Program. 

Need  and  use  of  the  information:  FSA 
will  collect  information  to  determine 
eligible  producers  who  are  currently 
engaged  in  the  production  of  livestock 
in  any  of  the  years  1992-1997; 
determine  eligible  livestock  producers 
who  are  under  obligation  due  to  a 
binding  lease  to  make  a  fair  market 
value  rental  payment  for  crop  year  1998; 
and  determine  eligible  producers  who 
have  land  that  is  inaccessible  or 
incapable  of  crop  production,  haying  or 
grazing  due  to  flooding  in  FY  98. 
Eligible  producers  will  be  required  to 
provide  dociiments  to  support  their 
reported  disaster  such  as  crop  reports, 
disaster  reports,  photo  copies  and  slides 
of  the  affected  areas;  form  CCC-454  and 
a  copy  of  lease  agreement,  if  a 
leaseholder. 

Description  of  respondents:  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  respondents:  6,500. 

Frequency  of  responses:  Reporting: 
On  occasion. 

Total  burden  hours:  130. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  November  23,  1998. 

Forest  Service 

Title:  Economic,  Social,  and  Cultural 
Contributions  of  Livestock  Ownership. 

OMB  control  number:  0596 — New. 

Summary  of  collection:  Management 
of  federal  lands  is  hampered  in  many 
cases  because  land  managing  agencies 
lack  sufficient  information  to 
understand  and  monitor  sociocultural 
values  and  changing  attitudes  toward 
land  and  resource  use.  Insufficient 
recent  information  of  this  type  hampers 
efforts  of  the  USDA  Forest  Service  (FS) 
to  work  with  small  livestock  operators 
who  graze  their  cattle  under  permits  on 
Forest  Service-managed  lands  in 
northern  New  Mexico.  Many  of  these 
permittees  are  descendants  of  Hispanic 
settlers  who  have  farmed  and  ranched 
in  the  area  for  400  years.  Cultural 
differences  and  historical  issues  of  land 
ownership  and  use  contribute  to 
disagreements  and  misunderstandings 
between  the  permittees  and  federal  land 
managers.  This  pilot  on  the  Espanola 
Ranger  District  of  the  Santa  Fe  National 


Forest  and  the  Canjilon  Ranger  District 
of  the  Carson  National  Forest  will 
provide  baseline  data  on  economic, 
social,  and  cultural  contributions  of 
livestock  ownership  to  the  permittees  of 
northern  New  Mexico.  The  Forest 
Service  (FS)  wrill  collect  information  in 
a  pilot  study  using  questionnaires  and 
face-to-face  interviews. 

Need  and  use  of  the  information:  FS 
will  collect  information  to  assist 
managers  of  the  forest  to  (1)  work  more 
effectively  with  the  grazing  permittees 
by  facilitating  increased  intercultural 
understanding  and  (2)  to  develop  and 
update  grazing  allotment  plans, 
especially  for  the  two  targeted  districts. 
This  information  is  also  valuable  in 
public  education  programs  concerning 
the  Hispanic  culture  of  northern  New 
Mexico.  The  results  of  this  pilot  study 
will  contribute  to  the  development  of  a 
broader  study  of  all  permittees  in  the 
Santa  Fe  and  Carson  National  Forests. 

Description  of  respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Farms. 

Number  of  respondents:  112. 

Frequency  of  responses:  Reporting: 
On  occasion. 

Total  burden  hours:  364. 

National  Agricultural  Statistics  Service 

Title:  Wildlife  Damage. 

OMB  control  number:  0535-0217. 

Summary  of  collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
current  official  state  and  national 
estimates  of  crop  and  livestock 
production,  disposition,  and  prices. 
Auxiliary  services,  such  as  statistical 
consultation,  data  collection,  summary 
tabulation,  and  analysis  are  performed 
for  other  Federal  and  state  agencies  on 
a  reimbursable  basis  as  the  need  arises. 
NASS  has  entered  into  an  agreement 
with  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  to  conduct 
nationwide  sample  surveys  of  selected 
fruits,  nut,  and  berry  producers  for  the 
purpose  of  assessing  the  true  incidence, 
extent,  specific  cause,  and  monetary 
value  of  agricultural  product  and 
resource  losses  caused  by  vertebrate 
wildlife.  APHIS  and  NASS  have  entered 
into  this  agreement  in  direct  response  to 
specific  recommendations  to  APHSI  by 
the  National  Animal  Damage  Control 
Advisory  Committee  (NADCAC)  in 
recognition  of  the  present  lack  of 
current  information  available  to  the 
APHIS'  Wildlife  Service  for  use  in 
strategic  planning.  NASS  will  collect 
information  using  a  sampling  survey  to 
evaluate  wildlife  damage  to  livestodc. 

Need  and  use  of  the  information: 
NASS  will  collect  information  on  the 
development  of  valid  statistical  data 


reflecting  the  percentage  of  fruit,  nut, 
and  berry  growers  experiencing  losses  of 
products  or  resources  and  the  total 
dollar  losses  at  the  national  level  caused 
by  vertebrate  wildlife.  Goals  of  the 
survey  are  to  assess  the  agricultural 
community's  use  and  name  recognition 
of  the  Wildlife  Service's  program  at  a 
regional  level,  and  provide  accurate 
measurement  of  wildlife  damage  to 
agricultural  products  for  use  in  long 
range  planning  and  fund  allocation. 

Description  of  respondents:  Farms. 

Number  of  respondents:  10,400. 

Frequency  of  responses:  Reporting: 
Other  (One  time). 

Total  burden  hours:  2,253. 

Food  and  Nutrition  Service 

Title:  Waiver  Guidance  for  Food 
Stamp  Time  Limits. 

OMB  control  number:  0584-0479. 

Summary  of  collection:  Section  824  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Pub.  L.  104-193  (PRWORA)  establishes 
a  time  limit  for  the  receipt  of  food  stamp 
benefits  for  certain  able-bodied  adults 
who  are  not  working.  The  provision 
authorizes  the  Secretary  of  Agriculture, 
upon  a  State  agency's  request,  to  waive 
the  provision  for  any  group  of 
individuals  if  the  Secretary  determines 
"that  the  area  in  which  the  individual 
resides  has  an  unemployment  rate  of 
over  10  percent,  or  does  not  have  a 
sufficient  number  of  jobs  to  provide 
employment  for  the  individuals."  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  using  waiver 
requests  for  state  officials. 

Need  and  use  of  the  information:  FNS 
will  collect  information  on 
unemployment  rates  of  over  10  percent; 
number  of  jobs  to  provide  employment 
to  individuals  and  areas  in  which  they 
reside.  FNS  will  use  the  information 
provided  by  State  food  stamp  agencies 
to  evaluate  whether  the  statutory 
requirements  for  a  waiver  of  the  food 
stamp  time  limit  have  been  met. 

Description  of  respondents:  State, 
Local,  or  Tribal  Government;  Federal. 

Number  of  respondents:  44. 

Frequency  of  responses:  Reporting: 
On  occasion. 

Total  burden  hours:  2,000. 

Forest  Service 

Title:  Application  for  the  Senior 
Community  Service  Employment 
Program. 

OBM  control  number:  0596-0099. 

Summary  of  collection:  The  Senior 
Community  Service  Employment 
Program  (SCSEP)  is  designed  to  provide 
part-time  employment  opportunities 
and  training  to  low-income  and 
disadvantaged  persons  aged  55  or  above. 
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In  order  for  the  Forest  Service  (FS)  to 
establish  the  eligibility  of  each 
individual  for  enrollment  into  the 
program,  it  is  necessary  to  collect 
income  information  and  age  data  for 
each  individual.  The  application 
document  is  the  tool  needed  to  collect 
this  pertinent  data  and  other  relevant 
information  required  by  the  Department 
of  Labor.  The  authority  for  this  data 
collection  is  contained  in  the  Federal 
Reg;ister  Rules  and  Regulations,  Section, 
641.305,  prepared  by  the  Department  of 
Labor,  Employment  and  Training 
Administration.  The  Forest  Service  will 
collect  information  using  applications 
submitted  by  individuals. 

Need  ana  use  of  the  information:  FS 
will  collect  identifying  information  fix>m 
individuals  as  well  as  data  on  family 
income,  age,  and  type  of  public 
assistance  received.  FS  will  use  the 
information  to  determine  eligibility  for 
enrollment  into  the  Senior  Community 
Service  Employment  Program.  If  FS 
does  not  collect  the  personal  income 
and  age  data  from  each  person  applying 
for  the  SCSEP.  the  FS  will  be  unable  to 
determine  participant  eligibility  in  this 
targeted  program;  will  be  in  violation  of 
the  current  law;  and  would  not  be  able 
to  continue  as  a  sponsor  of  the  program. 

Description  of  respondents: 
Individuals  or  households. 

Number  of  respondents:  6,500. 

Frequency  of  responses:  Reporting: 
Other  (Initial  Application). 

Total  burden  hours:  1,083. 

Office  of  the  Secretary,  White  House 
Liaison 

Title:  Advisory  Committee 
Membership  Background  Information. 

OMB  control  number:  0505-0001. 

Summary  of  collection:  Section  1804 
of  the  Food  and  Agriculture  Act  of  1977 
(7  U.S.C.  2281,  et  seq.)  requires  the 
Department  to  provide  information 
concerning  advisory  committee 
members'  principal  place  of  residence, 
persons  or  companies  by  whom 
employed,  and  other  major  sources  of 
income.  Board  members'  under  each 
program  are  appointed  by  the  Secretary. 
Some  of  the  information  contained  on 
Form  AD-755  is  used  by  the 
Department  to  conduct  backgroimd 
clearances  of  prospective  board 
members  required  by  departmental 
regulations.  This  clearance  is  required 
by  all  committee  members  who  are 
appointed  by  the  Secretary.  The  Office 
of  the  Secretary,  White  House  Liaison, 
in  conjunction  with  agency  personnel, 
will  collect  information  using  Form 
AD-755,  Advisory  Committee 
Membership  Background  Information. 

Need  ana  use  of  the  information:  The 
Office  of  the  Secretary,  White  House 


Liaison  will  collect  information  on  the 
background  of  the  nominees  to  make 
sure  there  are  no  delinquent  loans  to  the 
United  States  Department  of 
Agriculture,  USDA,  as  well  as  making 
sure  they  have  no  previous  record  that 
could  be  a  negative  reflection  to  the 
USDA.  The  information  obtained  from 
the  form  is  also  used  in  the  compilation 
of  an  annual  report  to  Congress.  Failure 
of  the  Department  to  provide  this 
information  would  require  the  Secretary 
to  terminate  the  pertinent  advisory 
committee. 

Description  of  respondents: 
Individuals  or  households. 

Number  of  respondents:  1 ,63 1 . 

Frequency  of  responses:  Reporting: 
Monthly. 

Total  burden  hours:  760.5. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  December  30,  1998. 

Forest  Service 

Title:  Disposal  of  Mineral  Materials. 

OMB  contro/ number;  0596-0081. 

Summary  of  collection:  The  Forest 
Service  (FS)  is  responsible  for 
overseeing  the  management  of  National 
Forest  System  land.  The  Multiple-Use 
Mining  Act  of  1955  (30  U.S.C.  601,  603, 
611-615)  gives  the  FS  specific  authority 
to  manage  the  disposal  of  mineral 
materials  mined  from  National  Forest 
land.  FS  uses  two  separate  forms,  FS- 
2800-9  and  Rl-FS-2850-1,  to  collect 
detailed  information  on  the  planned 
mining  and  disposal  operations  as  well 
as  a  contract  for  the  sale  of  mineral 
materials. 

Need  and  use  of  the  information:  FS 
will  use  information  collected  from  the 
public  to  ensure  that  environmental 
impacts  of  mineral  material  disposal  are 
minimized.  A  review  of  the  operating 
plan  provides  the  authorized  officer  the 
opportunity  to  determine  if  the 
proposed  operation  is  appropriate  and 
consistent  with  all  applicable  land 
management  laws  and  regulations.  The 
information  also  provides  the  means  of 
documenting  planned  operations  and 
the  terms  and  conditions  that  the  Forest 
Service  deems  necessary  to  protect 
surface  resources. 

Description  of  respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  respondents:  3,000. 

Frequency  of  responses:  Reporting: 
On  occasion. 

Total  burden  hours:  7,500. 

National  Agricultural  Statistics  Service 

Title:  Year  2000  Survey. 
OMB  control  number:  0535-New. 
Summary  of  collection:  There  is 
widespread  concern  regarding  the  Year 


2000  (Y2K)  technology  problem.  Y2K  is 
an  UFjprecedented  issue  among  all 
industries  including  agriculture.  The 
USDA's  Y2K  Food  Supply  Working 
Group  is  leading  an  effort  to  evaluate 
the  Y2K  readiness  of  the  agricultural 
industry.  The  National  Agricultural 
Statistics  Service  (NASS)  has  been 
asked  to  assist  by  providing  an 
assessment  of  the  awareness  and 
preparation  by  the  agricultural 
production  sector  for  the  year  2000. 
NASS  will  collect  information  from 
farm  operators  about  their  Y2K 
awareness  and  readiness  using  a 
telephone  survey. 

Need  and  use  of  the  information: 
NASS  will  collect  information  on  the 
impact  of  the  year  2000  problem  on  the 
food  industry  in  general-from  farm  to 
fork;  description  of  the  Department's 
Year  2000  outreach  program;  and  an 
assessment  of  the  general  preparedness 
of  the  food  industry  to  continue 
uninterrupted  business  despite  the 
century  date  change. 

Description  of  respondents:  Farms. 

Number  of  respondents:  1 ,300. 

Frequency  of  responses:  Reporting: 
Other  (One  time  only). 

Totjil  burden  hours:  325. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  December  8, 1998. 

National  Agricultural  Statistics  Service 

Title:  Census  of  Agriculture — 
American  Samoa. 

OMB  control  number:  0535-0226. 

Summary  of  collection:  The  census  of 
agriculture  is  the  only  source  of 
agricultin^l  data  comparable  and 
consistent  at  the  national,  state  and 
country  or  county-equivalent  levels  for 
the  United  States  and  four  territories/ 
commonwealths.  The  census  of 
agriculture,  conducted  on  a  5-year  cycle, 
covers  all  agricultural  operations  in 
each  state,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  U.S.  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  that  meet  the  farm 
definition.  Authority  to  administer  the 
census  of  agriculture  was  transferred 
from  the  Bureau  of  Census  to  the 
USDA's  National  Agricultural  Statistics 
Service  (NASS).  The  information 
collection  is  being  resubmitted  as  an 
emergency  submission  to  obtain 
approval  to  conduct  an  agricultural 
census  in  American  Samoa  beginning  in 
January  1999.  In  addition  to  the  census 
of  commercial  agricultural  operations,  a 
sample  of  all  American  Samoa 
residences  will  be  surveyed  to 
determine  the  extent  of  subsistence 
farming  on  the  island.  Representatives 
of  the  U.S.  Department  of  Interior  and 
the  Government  of  American  Samoa 
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recently  approached  NASS  to  request 
that  an  agriculture  census  and  a  survey 
of  residences  covering  1998  be 
conducted  in  American  Samoa,  and  that 
subsequently,  American  Samoa  be 
included  in  the  5-year  agriculture 
census  cycle.  NASS  will  collect 
information  using  a  survey  of  the 
American  Samoa  residences. 

Need  and  use  of  the  information: 
NASS  will  collect  information  on  the 
number  and  type  of  farms,  land  use, 
crop  acreage  and  production,  livestock 
inventory  and  sales  production 
expenses,  farm-related  income,  and 
other  characteristics.  The  data  will  be 
used  by  the  Administration,  Federal 
agencies,  and  Congress  to  formulate  and 
evaluate  national  farm  and  rural  policies 
and  programs,  and  by  the  USDA  and 
Bureau  of  Economic  Analysis  to 
compile  the  farm  sector  economic 
indicators  and  the  national  income 
accoimts.  Without  the  census  of 
agriculture,  there  would  be  no  reliable 
source  of  data  consistent  throughout  the 
50  states  and  over  3,000  counties  in  the 
United  States. 

Description  of  respondents:  Farms, 
Individuals  or  households. 

Number  of  respondents:  3,589,580. 

Frequency  of  responses:  Reporting: 
Other  (One  time  only). 

Total  burden  hours:  1,320,705. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  December  11, 1998. 
Nancy  Sternberg, 

Departmental  Information  Clearance  Officer 
|FR  Doc.  98-32522  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Cedar  Run  Watershed,  Fauquier 
County,  Virginia 

agency:  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service. 
action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviromnental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (CFR  Part  650);  the  Natural 
Resoxu-ces  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  a  Supplemental  Environmental 
Impact  Statement  is  not  being  prepared 
for  the  Cedar  Run  Watershed-Multiple 
Purpose  Structure  Site  6  in  Fauquier 
County,  Virginia. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
M.  Denise  Doetzer,  State 
Conservationist,  USDA,  Natural 
Resources  Conservation  Service, 
Culpeper  Building,  Suite  209,  1606 
Santa  Rosa  Road,  Richmond,  Virginia 
2322»-5014,  telephone (804)  287-1691. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Assessment  of  this 
federally  assisted  action  provides 
evidence  that  the  environmental  effects 
associated  with  the  proposed  changes 
from  the  original  EIS  to  the  current 
project  proposal,  will  not  result  in 
significant  direct,  indirect,  or 
cumulative  impacts  on  the  environment. 
Therefore,  Ms.  M.  Denise  Doetzer,  State 
Conservationist,  has  issued  a  Finding  of 
No  Significant  Impact  and  determined 
that  the  preparation  euid  review  of  a 
Supplemental  Environmental  Impact 
Statement  are  not  needed  for  this 
project. 

The  project  purposes  are  flood  control 
and  municipal  and  industrial  water 
supply.  The  planned  works  of 
improvement  include  the  installation  of 
a  combination  roller  compacted 
concrete  and  earth  fill  multiple  purpose 
flood  control  and  water  supply  structure 
approximately  1,000  feet  upstream  of 
the  Auburn  Bridge  at  Route  602  in 
Fauquier  County,  Virginia. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single-copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  Enviroimiental  Assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Ms.  M.  Denise  Doetzer,  State 
Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901,  Watershed  and  Flood  Prevention,  and 
is  subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

M.  Denise  Doetzer, 

State  Conservationist. 

[FR  Doc.  98-32674  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  341fr-16-M 


CENSUS  MONITORING  BOARD 

U.S.  Census  Monitoring  Board;  Notice 
of  Public  Hearing  on  the  Census  2000 
Dress  Rehearsal 

Pursuant  to  P.L.  105-119,  the 
enabhng  statute  for  the  U.S.  Census 
Monitoring  Board,  notice  is  hereby 
given  that  a  meeting  of  the  U.S.  Census 
Monitoring  Board  will  be  held  on 
Wednesday,  December  16, 1998  from 
8:00  a.m.  to  12:30  p.m.,  in  the  City  of 
Sacramento  Council  Chambers,  915  I 
Street.  Sacramento,  CA  95814-2684. 

This  meeting  will  be  open  to  the 
public.  The  topic  for  discussion  vnll  be 
the  Census  2000  Dress  Rehearsal. 
Eslela  B.  Mendeza, 
Communications  Director. 
[FR  Doc.  98-32685  Filed  12-8-98;  8:45  am) 

BtLUNG  CODE  3S10-07-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuemt  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjoimi  at  8:00  p.m.  on  January  14, 
1999,  at  the  Hyatt  Hotel.  Canal  A  Room. 
500  Poydras  Street,  New  Orleans, 
Louisiana  70140.  The  purpose  of  the 
meeting  is  to  plan  for  future  activities 
and  receive  civil  rights  monitoring 
issues  from  Committee  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting.' 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  2, 
1998. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-32608  Filed  12-8-98;  8:45  am] 

BILUNG  COOE  e335-01-P 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  January  26, 
1999.  at  the  Radisson  Encore,  4300 
Empire  Place,  Sioux  Falls,  South  Dakota 
57106.  The  purpose  of  the  meeting  is  to 
review  past  Committee  activities  and 
plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
EhiUes,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  2, 
1998. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-32609  Filed  12-8-98;  8:45  am] 

BIUINQ  CODE  833$-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1011] 

Grant  of  Authority  for  Subzone  Status: 
Meadowcraft,  Inc.  (Wrought  Iron  Patio 
Furniture),  Yuma  County,  Arizona 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ".  .  .  the  establishment 
.  .  .  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualiHed  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 


subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  the  Yuma  County  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  219,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  wrought 
iron  patio  furniture  finishing  and 
distribution  (non-manufacturing) 
facility  of  Meadowcraft,  Inc.,  located  in 
Yuma  County,  Arizona  (FTZ  Docket  83- 
97,  filed  12/16/97); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (63  FR  204,  1/5/98);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
wrought  iron  patio  furniture  finishing 
and  distribution  facility  of  Meadowcraft, 
Inc.,  located  in  Yuma  County,  Arizona, 
(Subzone  219A),  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28,  and  subject  to  the 
condition  that  privileged  foreign  status 
(19  CFR  §  146.41)  shall  be  elected  on  all 
foreign  merchandise  admitted  to  the 
subzone. 

Signed  at  Washington,  DC,  this  1st  day  of 
December.  1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Attest: 

Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-32725  Filed  12-8-98;  8:45  am] 

BILLING  CODE  3$1(M)S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  54-98] 

Foreign-Trade  Zone  73 — Baltimore/ 
Washington  International  Airport, 
Maryland  Application  for  Foreign- 
Trade  Subzone  Status:  Northrop 
Grumman  Corporation — Electronic 
Sensors  and  Systems  Division 
(Electronic  Sensoring,  Processing,  and 
Communications  Technologies), 
Baltimore,  MD,  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Maryland  Department  of 
Transportation,  grantee  of  FTZ  73, 
requesting  special-purpose  subzone 


status  for  the  manufacturing  facilities 
(telecommunication/information 
systems)  of  the  Electronic  Sensors  and 
Systems  Division  (ESSD)  of  Northrop 
Grumman  Corporation,  located  at  sites 
in  the  Baltimore,  Maryland,  area.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
am^ded  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  December 
1,  1998. 

The  Northrup  Gnimman  ESSD 
facilities  are  located  at  eleven  sites  in 
the  Baltimore,  Maryland,  area  (404 
acres,  3.6  million  sq.  ft.):  Site  1  (1 
building/450,000  square  feet  on  43 
acres) — Advanced  Technology  Labs, 
located  at  1212  Winterson  Road, 
Linthicum;  Site  2  (10  buildings/1.7 
million  sq.  ft.  on  129  acres) — main 
manufacturing  site,  located  at  7323 
Aviation  Boulevard,  BWI  Airport, 
Linthicum;  Site  3  (4  buildings/14,000 
sq.  ft.  on  86  acres)— test  ranges  located 
at  7}41  Ridge  Road,  Hanover;  Site  4  (1 
building/114,000  sq.  ft.  on  5  acres) — 
Material  Acquisition  Center,  located  at 
7001  Aviation  Boulevard,  Glen  Bumie; 
Site  5  (5  buildings/274,000  sq.  ft.  on  49 
acres)— located  at  895  &  897  Oceanic 
Drive,  Annapolis;  Site  6  (1  building/ 
182,000  sq.  ft.  on  35  acres)— located  at 
7301  Sykesville  Road,  Sykesville;  Site  7 
(6  buildings/120,000  sq.  ft.  on  5  acres) — 
warehouses  located  at  Trident  Court  #6, 
Halethorpe;  Site  8 A  (1  building/69,000 
sq.  ft.  on  1.5  acres) — warehouse  located 
at  7041  Troy  Hill  Drive,  Elkridge;  Site 
8B  (1  building/135,000  sq.  ft.  on  3 
acres) — warehouse  located  at  7040  Troy 
Hill  Drive,  Elkridge;  Site  9  (2  buildings/ 
105.000  sq.  ft.  on  5.6  acres}— repair 
center  located  in  Hunt  Valley;  Site  10  (1 
building/143,000  sq.  ft.  on  11  acres) — 
located  at  1745  W.  Nursery  Road, 
Linthicum;  and  Site  11  [2  buildings/ 
316,000  sq.  ft.  on  31  acres) — located  at 
1580B  W.  Nursery  Road,  Linthicum. 

The  facilities  (7,021  employees)  are 
used  for  the  development  and 
man.ufacture  of  telecommunication  and 
information  systems  products  and 
related  software  for  defense,  aerospace, 
and  transportation.  Product  categories 
include:  combat  electronic  systems 
(including  airborne  radar,  air  defense, 
electronic  warfare,  electro-optical 
sensors,  shipboard  radar,  sonar  and  anti- 
submarine warfare),  airborne 
surv'eillance  and  reconnaissance,  air 
traffic  control,  marine  propulsion  and 
power  generation,  ground-based  and 
satellite  telecommunications, 
information  services  and  data 
automation.  Some  of  the  components 
used  in  the  manufacturing  process  are 
purchased  from  abroad  (an  estimated 
10-15%  of  finished  product  value). 
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including  processed  silicon  carbides; 
bolts;  nails;  metal  aircraft  mountings; 
coated  rods  and  cored  wire  for 
soldering;  machinery  for  molding  rubber 
or  plastic;  other  machinery;  electrical 
transformers;  speed  drive  controllers  for 
electric  motors;  static  converters; 
electrical  ignition  starting  system  parts; 
single  line  telephone  sets;  carrier- 
ciirrent  line  system  apparatuses;  sound 
recording  apparatuses;  pickup  cartridges 
for  sound  or  video  recording  or 
reproducing  apparatuses;  citizens-band 
transceivers;  radar  apparatuses;  radio 
navigational  aid  apparatuses;  video 
monitors;  antennas/antenna  reflectors/ 
parts;  radar  apparatus  printed-circuit 
assemblies  or  subassemblies;  other 
audio/video  components;  parts  of 
printed  circuit  assemblies  of  radar;  radio 
navigational  aid  or  radio  remote  control 
apparatuses;  assemblies  and 
subassemblies  of  radar  apparatuses; 
parts  of  radar  apparatuses;  electrical 
apparatuses  for  switching  or  protecting 
circuits;  signal  generators;  other 
electrical  machines  and  apparatuses; 
parts  of  other  electrical  machines  and 
apparatuses;  coaxial  cable  and  other 
electrical  conductors;  ignition  wiring 
sets  and  other  wiring  sets;  other  electric 
conductors  fitted  with  connectors;  other 
electric  conductors;  other  electrical 
parts;  aircraft  laimching  gear/deck- 
arrest  ors/parts;  gauges;  measuring  or 
checking  equipment;  parts  of  measuring 
or  checking  equipment;  and  process 
control  instrimients  and  apparatus  (duty 
rates  on  these  items  range  from  0.1%  to 
5.7%).  The  company  also  uses  a  number 
of  foreign-sourced  items  that  are  duty 
free. 

Zone  procedures  would  exempt  ESSD 
from  Customs  duty  payments  on  foreign 
components  used  in  export  production. 
FTZ  procedures  will  help  ESSD  to 
implement  a  more  cost-effective  system 
for  handling  Customs  requirements 
(including  reduced  brokerage  fees  and 
Customs  merchandise  processing  fees). 
On  its  domestic  sales,  ESSD  also  would 
be  able  to  choose  the  lower  duty  rate 
that  applies  to  the  finished  products 
(duty-free  to  7.0%)  for  the  foreign 
components  noted  above.  FTZ  status 
may  also  make  a  site  eligible  for  benefits 
provided  under  state/local  programs. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 


shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  8,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  February  22,  1999. 
A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716,  14th  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20230 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  World  Trade 
Center,  Suite  2432,  401  East  Pratt 
Street,  Baltimore,  Maryland  21202 

Dated:  December  1, 1998. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-32727  Filed  12-8-98;  8:45  am) 
BILUNG  CODE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1008] 

Grant  of  Authority;  Estabiishment  of  a 
Foreign-Trade  Zone,  LaKewood,  New 
Jersey 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-aiu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "•   *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Township  of  Lakewood, 
New  Jersey  (the  Grantee),  has  made 
application  to  the  Board  (FTZ  Docket 
81-97,  filed  12/8/97),  requesting  the 
establishment  of  a  foreign-trade  zone  at 
sites  in  Lakewood,  New  Jersey,  adjacent 
to  the  Philadelphia  Consolidated 
Customs  port  of  entry; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (62  FR  65655,  12/15/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 


approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  235,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28, 
and  subject  to  the  standard  2,000-acre 
activation  limit. 

Signed  at  Washington,  DC,  this  25th  day  of 
November,  1998. 

Foreign-Trade  Zones  Board. 

William  M.  Daley, 

Secretary  of  Commerce,  Chairman  and 

Executive  Officer. 

Attest: 

Dennis  PuccinelU, 

Acting  Executive  Secretary. 

(FR  Doc.  98-32726  Filed  12-8-98;  8:45  am] 

BILIJNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-823-806] 

Pure  Magnesium  From  Ukraine:  Notice 
of  Court  Decision  and  Suspension  of 
Liquidation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  October  20,  1998,  in 
Gerald  Metals,  Inc.  v.  United  States, 
Court  No.  95-06-00782,  Slip  Op.  98- 
148  (CIT),  a  lawsuit  challenging  the 
final  affirmative  determination  of  the 
U.S.  International  Trade  Commission 
(the  "Commission")  that  less-than-fair- 
value  ("LTFV")  imports  of  pure 
magnesium  from  Ukraine  were  causing 
material  injury  to  the  domestic  industry, 
the  U.S.  Court  of  International  Trade 
("CIT")  affirmed  the  Commission's 
remand  determination,  which  found  no 
material  injury  as  well  as  no  threat  to 
material  injury,  and  entered  a  judgment 
order  dismissing  the  case.  The  issue  of 
material  retardation  of  the  establishment 
of  a  U.S.  industry  was  never  raised 
before  the  Commission.  Consistent  with 
the  decision  of  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit 
("Federal  Circuit")  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  ("Timken"],  the  U.S.  Department 
of  Commerce  (the  "Department")  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
this  case.  If  the  case  is  not  appealed,  or 
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this  25th  day  of 


^98;  8:45  am) 


raine:  Notice 
(pension  of 


if  it  is  affirmed  on  appeal,  the 
Department  will  revoke  the 
antidumping  order  covering  the  subject 
merchandise. 

EFFECTIVE  DATE:  December  9.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Everett  Kelly,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
4194,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  notice  of 
its  final  affirmative  LTFV  determination 
covering  the  subject  merchandise,  i.e., 
imports  of  pure  magnesium  from 
Ukraine,  on  March  30, 1995,  Final 
Affirmative  Determination  of  Sales  at 
Less  Than  Fair  Value;  Pure  Magnesium 
from  Ukraine,  60  FR  16432,  and  the 
Commission  subsequently  made  its  final 
affirmative  determination  that  a  U.S. 
industry  was  being  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise.  See  Magnesium  from 
China,  Russia,  and  Ukraine,  60  FR 
28456  (May  17,  1995).  The  Department 
published  an  antidumping  order 
covering  the  subject  merchandise  on 
May  12,  1995.  See  Antidumping  Duty 
Orders;  Pure  Magnesium  from  the 
People's  Republic  of  China,  the  Russian 
Federation  and  Ukraine,  60  FR  25691. 

Following  publication  of  the 
antidumping  duty  order,  Gerald  Metals, 
Inc.  ("Gerald  Metals")  em  interested 
party  in  this  case,  filed  a  lawsuit  with 
the  err  challenging  the  Commission's 
final  affirmative  determination  of 
material  injury.  In  its  first  decision,  the 
CIT  affirmed  the  Commission's  final 
affirmative  determination  of  material 
injury.  However,  the  Federal  Circuit 
subsequently  directed  the  CIT  to  vacate 
its  decision  to  affirm  the  Commission's 
final  affirmative  determination  of 
material  injury  and  to  remand  the  case 
to  the  Commission.  See  Gerald  Metals, 
Inc.  V.  United  States,  132  F.3d  716  (Fed. 
Cir.  1997).  On  remand,  the  Commission 
determined  that  the  U.S.  industry  was 
not  being  materially  injured,  and  was 
not  threatened  with  material  injury,  by 
reason  of  imports  of  the  subject 
merchandise.  The  CIT  affirmed  the 
Commission's  remand  determination  on 
October  20, 1998.  See  Gerald  Metals, 
Inc.  V.  United  States,  Court  No.  95-06- 
00782,  Slip  Op.  98-148  (CIT). 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that  the  Department  must 
publish  notice  of  a  decision  of  the  CIT 


or  the  Federal  Circuit  which  is  not  "in 
harmony"  with  the  Department's  or  the 
Commission's  determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  Federal  Circuit  also  held 
that  the  Department  must  suspend 
liquidation  of  the  subject  merchandise 
until  there  is  a  "conclusive"  decision  in 
the  case.  Therefore,  pursuant  to  Timken, 
the  Department  must  suspend 
liquidation  pending  the  expiration  of 
the  period  to  appeal  the  CIT's  October 
20,  1998  decision  or,  if  that  decision  is 
appealed,  pending  a  final  decision  by 
the  Federal  Circuit.  However,  because 
entries  of  pure  magnesium  and  alloy 
magnesium  from  Ukraine  already  are 
being  suspended  pursuant  to  the 
antidumping  duty  orders  in  effect,  the 
Department  need  not  order  the  Customs 
Service  to  suspend  liquidation. 
Furthermore,  consistent  with  Timken, 
the  Department  will  revoke  the 
antidumping  duty  order  covering  the 
subject  merchandise  in  the  event  that 
the  CIT's  ruhng  is  not  appealed  or  the 
Federal  Circuit  issues  a  final  decision 
affirming  the  CIT's  ruling. 

Dated:  December  1, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-32722  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Internationai  Trade  Administration 
[A-583-816] 

Stainless  Steei  Butt-Weld  Pipe  Fittings 
From  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  June  5. 1998,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan.  This  review  covers  one 
manufacturer  and  exporter  of  the  subject 
merchandise.  The  period  of  review 
("FOR")  is  June  1,  1996  through  May  31, 
1997.  Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  December  9.  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Hagen  or  Bob  Boiling,  AD/CVD 
Enforcement  Group  III — Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Room  7866.  Washington, 
DC  20230;  telephone  (202)  482-1102  or 
(202)  482-3434,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Uijless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  353. 

Background 

On  June  5,  1998,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan  (63  FR  30710).  On 
September  30,  1998.  the  Department 
extended  the  time  limit  for  the  final 
results  to  December  2, 1998,  in 
accordance  with  the  Act.  See  Butt-Weld 
Pipe  Fittings  from  Taiwan;  Extension  of 
Tims  Limits  for  Antidumping  Duty 
Administrative  Review  (63  FR  54108, 
October  8,  1998).  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  products  subject  to  this  review 
are  certain  stainless  steel  butt-weld  pipe 
fittings,  whether  finished  or  unfinished, 
under  14  inches  inside  diameter. 

Certain  stainless  steel  butt-weld  pipe 
fittings  ("pipe  fittings")  are  used  to 
connect  pipe  sections  in  piping  systems 
where  conditions  require  welded 
connections.  The  subject  merchandise  is 
used  where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 
pipiag  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  high  temperatures  are 
present;  (4)  extreme  low  temperatures 
are  present;  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows,"  "tees," 
"reducers,"  "stub  ends,"  and  "caps." 
i'he  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
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fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  These  HTSUS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
descriptions  remain  dispositive. 

Pipe  fittings  manufactured  to 
American  Society  of  Testing  and 
Materials  specification  A774  are 
included  in  the  scope  of  this  order. 

The  POR  is  June  1, 1996  through  May 
31,  1997.  This  review  covers  sales  of 
certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan  by  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  ("Ta  Chen"). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opj>ortunity  to  comment  on  the 
preliminary  results.  We  received 
comments  &t)m  Ta  Chen,  exporters  of 
the  subject  merchandise  ("respondent") 
and  rebuttal  comments  from  petitioner, 
Flowline  Division  of  Msirkovitz 
Enterprises  Inc. 

Comments 

Comment  1 :  Ta  Chen  argues  that  the 
Department  made  a  clerical 
programming  error  in  the  margin 
calculation  program  by  setting  cost  of 
manufacture  ("TOTCOMCV")  equal  to 
Ta  Chen's  total  constructed  value 
("TOTCV").  Respondent  argues  that  Ta 
Chen's  cost  of  manufacture 
("TOTCOMCV")  should  be  set  equal  to 
Ta  Chen's  total  cost  of  manufactiire 
("TOTCOM").  The  petitioner  did  not 
comment  on  this  argument. 

Department's  Position:  We  agree  with 
respondent  and  have  corrected  this  error 
for  the  final  results.  The  final  margin 
program  now  sets  the  cost  of 
manufacture  equal  to  total  cost  of 
manufacture.  For  a  more  specific 
discussion  of  the  change  that  the 
Department  has  made  in  its  final  margin 
program,  please  see  the  Department's 
analysis  memorandum  and  final 
antidumping  duty  margin  calculation 
program. 

Comment  2:  Ta  Chen  argues  that 
inventory  carrying  costs  associated  with 
time  on  the  water  should  not  be 
included  in  U.S.  indirect  selling 
expenses  deducted  from  U.S.  price.  It 
asserts  that  only  indirect  selling 
expenses  associated  with  economic 
activity  occxming  in  the  United  States 
should  be  deducted  from  U.S.  price 
pursuant  to  determining  net  price. 
Respondent  states  that  the  preliminary 
results  added  the  ocean  time  in  transit 
between  Ta  Chen's  plant  in  Tainan, 
Taiwan  and  Ta  Chen  International's 
("Ta")  warehouses  in  Long  Beach, 


Cahfomia  to  Ta  Chen's  reported 
inventory  carrying  costs.  It  argues  that 
that  inventory  carrying  cost  is  not 
associated  with  economic  activity  in  the 
United  States,  and  therefore  should  not 
be  included  in  U.S.  indirect  selling 
expenses. 

Petitioner  argues  that,  while  it  is  true 
that  the  amendments  to  the  dumping 
statute  now  only  recognize  those 
indirect  selling  expenses  associated 
with  economic  activity  occurring  in  the 
United  States,  it  is  not  true  that  "time 
on  the  water"  necessarily  took  place 
outside  the  United  States.  Additionally, 
petitioner  argues,  the  Department's 
Antidumping  Manual  ("AD  Manual") 
notes  that  foreign  inventory  carrying 
costs  do  not  form  part  of  the  constructed 
export  price  ("CEP")  deduction,  and  the 
AD  Manual  makes  no  mention  of  the 
costs  incurred  once  a  product  leaves  the 
foreign  country.  Petitioner  asserts  that 
Ta  Chen  revised  its  reported  inventory 
carrying  costs  at  verification  to  include 
"time  on  the  water"  in  the  calculations, 
which  was  accepted  by  the  Department. 
They  argue  that  the  Department's 
inclusion  of  "time  on  the  water"  is 
consistent  with  its  past  practice,  and 
does  not  constitute  an  unintentional 
error. 

Department's  Position:  We  agree  with 
Ta  Chen  that  the  inventory  carrying 
costs  incurred  for  the  time  on  the  water 
between  Taiwan  and  the  United  States 
should  not  be  deducted  from  the  price 
used  to  calculate  CEP.  The  Department 
has  addressed  this  issue  in  the  past  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom;  Final  Results 
of  Antidumping  Duty  administrative 
Reviews.  63  FR  33320,  33344  (June  18, 
1998)  and  Color  Picture  Tubes  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
34201,  34206  (June  25,  1997).  In  both 
instances,  the  Department  stated  that  it 
is  clear  from  the  Statement  of 
Administrative  Action  ("SAA")  that 
under  section  772(d)  of  the  Act  we 
should  deduct  from  CEP  only  those 
expenses  associated  with  conmiercial 
activity  in  the  United  States  which 
relate  to  the  resale  to  an  unaffiliated 
purchaser.  In  Color  Picture  Tubes  From 
Japan,  we  further  explained  that  the 
SAA  indicates  CEP  "is  now  calculated 
to  be,  as  closely  as  possible,  a  price 
corresponding  to  a  price  between  non- 
affiliated exporters  and  importers."  62 
FR  at  34207  (quoting  SAA  at  823). 
Section  351.402(b)  of  the  Department's 


new  regulations '  codifies  this  principle, 
stating  that  we  will  make  adjustments 
under  section  772(d)  for  expenses 
associated  with  conmiercial  activity  in 
the  United  States,  no  matter  where  it 
was  incurred.  Therefore,  consistent  with 
section  772(d)  and  the  SAA,  we  deduct 
only  those  expenses  representing 
activities  undertaken  to  make  the  sale  to 
the  unaffiliated  customer  in  the  United 
States.  We  ordinarily  do  not  deduct 
indirect  expenses  incurred  in  selling  to 
the  affiliated  U.S.  importer.  See.  e.g.. 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan  and  Tapered  Roller  Bearings. 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Termination  in  Part.  62  FR 
11825,  11834  (March  13,  1997);  Gray 
Portland  Cement  and  Clinker  From 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
17148, 17168  (April  9,  1997). 

We  do  not  consider  the  portion  of  Ta 
Chen's  inventory  carrying  costs  during 
the  period  of  transit  to  be  associated 
with  commercial  activity  in  the  United 
States.  These  expenses  were  incurred 
from  the  date  of  exportation  to  the  date 
the  affiliated  importer  received  the 
subject  merchandise  in  the  United 
States  and,  therefore,  relate  to  the  sale 
to  Ta  Chen's  U.S.  affiliate  and  not  to  the 
sale  to  the  unaffiliated  customer.  See 
Certain  Stainless  Wire  Rods  From 
France:  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (Steel  Wire  Rods).  62  FR  25915, 
25916  (May  12, 1997).  Accordingly,  for 
these  final  results  we  have  not  deducted 
such  costs  from  the  CEP. 

Comment  3:  Ta  Chen  argues  that  the 
CEP  profit  calculation  erroneously 
imputes  a  profit  on  TQ's  direct 
expenses  and  commission  payments  in 
the  United  States.  It  states  that  the  CEP 
profit  calculation  should  only  be  an 
imputed  profit  on  Ta  Chen's  indirect 
selling  expenses  occurring  in  the  United 
States,  not  on  U.S.  direct  selling 
expenses  and  commissions. 

Petitioner  argues  that  it  is  the 
Department's  policy  to  use  total  U.S. 
selling  expenses,  including  direct 
selling  expenses  and  commission,  in  the 
derivation  of  CEP  profit. 


'  Although  this  review  was  conducted  under  the 
Department's  old  regulations  at  19  CFR  part  353, 
section  351.701  of  the  new  regulations  states  that 
the  old  regulations  will  apply  to  reviews  requested 
before  the  new  regulations  take  effect  to  the  extent 
the  old  regulations  "were  not  invalidated  by  the 
URAA."  Here,  the  old  regulations  governing 
exporter  sales  price  deductions  are  not  in 
conformity  with  the  requirements  of  the  URAA, 
therefore  the  new  regulations  at  351.402(b)  apply  to 
this  CEP  deduction  issue. 


Departmen 
Department  a 
Chen  argues  t 
not  impute  a 
U.S.  direct  se 
commissions 
that  the  Depa 
CEP  profit  on 
expenses  occ 
Respondent's 
directly  conti 
of  Section  77: 
772(d)(3)  pro 
shall  reduce  t 
establish  CEF 
the  expenses 
772(d)(l)&(2) 
following  exf 

(A)  Commi 
subject  mere! 
States; 

(B)  Expensi 
bear  a  direct  i 
such  as  credii 
warranties; 

(C)  Any  sel 
seller  pays  or 
and 

(D)  Any  sel 
deducted  unc 
(above). 

Further,  foi 
the  applicabli 
772(f)(2)(B)  d 
as  those  expe 
section  772(d 
contrary  to  T) 
plain  languag 
Department  ti 
profit  allocate 
including  U.J 
and  commiss 
has  not  chan^ 
methodology 
Results. 

Final  Results 

As  a  result 
determine  thj 
exists  for  the 
through  May 


Pfoducer/manu 


The  Depart 
the  U.S.  Cust( 
antidumping 
entries.  The  I 
appraisement 
the  Customs ! 
purposes,  we 
specific  duty 
merchandise 
total  amoimt 
Calculated  foi 


Federal  Register /Vol.  63,  No.  236  /  Wednesday,  December  9,  1998 /Notices 


67857 


Department's  Position:  The 
Department  agrees  with  petitioner.  Ta 
Chen  argues  that  the  Etepartment  should 
not  impute  a  CEP  profit  on  Ta  Chen's 
U.S.  direct  seUing  expenses  and 
commissions.  Instead,  Ta  Chen  asserts 
that  the  Department  should  only  impute 
CEP  profit  on  Ta  Chen's  indirect  selling 
expenses  occurring  in  the  United  States. 
Respondent's  proposed  methodology  is 
directly  contrary  to  the  plain  language 
of  Section  772(d)(3)  of  the  Act.  Section 
772(d)(3)  provides  that  the  Department 
shall  reduce  the  starting  price  used  to 
establish  CEP  by  the  profit  allocated  to 
the  expenses  described  in  section 
772(d)(l)&(2).  Section  772(d)(1)  lists  the 
following  expenses: 

(A)  Commissions  for  selling  the 
subject  merchandise  in  the  United 
States; 

(B)  Expenses  that  result  from,  and 
bear  a  direct  relationship  to,  the  sale, 
such  as  credit  expenses,  guarantees  and 
warranties; 

(C)  Any  selling  expenses  that  the 
seller  pays  on  behalf  of  the  purchaser; 
and 

(D)  Any  selling  expenses  not 
deducted  under  *  *  *  (A),  (B),  or  (C) 
[above]. 

Further,  for  purposes  of  calculating 
the  applicable  percentage,  section 
772(0(2)(B)  defines  total  U.S.  expenses 
as  those  expenses  deducted  under 
section  772(d)(l)&(2).  Therefore, 
contrary  to  Ta  Chen's  argument,  the 
plain  language  of  the  statute  directs  the 
Department  to  deduct  from  CEP  the 
profit  allocated  to  all  U.S.  expenses, 
including  U.S.  direct  selling  expenses 
and  commissions.  Thus,  the  Department 
has  not  changed  the  CEP  profit 
methodology  used  in  the  Preliminary 
Results. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  margin 
exists  for  the  period  June  1, 1996 
through  May  31, 1997: 
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The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 


the  POR  to  the  total  entered  value  of 
sales  examined  during  the  POR.  As  a 
result  of  this  review,  we  have 
determined  that  the  importer-specific 
duty  assessment  rate  is  necessary. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan,  entered,  or  withdrawn! 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  No  cash  deposit  wrill  be  required  for 
the  reviewed  company  because  its  rate, 
stated  above,  is  de  minimis;  (2)  for 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  for  this  case  will  continue 
to  be  51.03  percent,  the  "All  Others" 
rate  made  effective  by  the  LTFV 
investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  1677(f)(i)(l)). 


Dated:  December  2. 1998. 
Rotwrt  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-32728  Filed  12-8-98;  8:45  am]  " 

BILXJNQ  CODE  3S10-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-toi-803] 

Titanium  Sponge  From  the  Russian 
Federation:  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  On  September  29, 1998.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  finding  on 
titanium  sponge  from  the  Russian 
Federation  (Russia)  for  TMC  Trading 
International,  Ltd.  (TMC),  an  exporter/ 
reseller  of  subject  merchandise.  This 
review  was  requested  by  TMC  and 
covers  the  period  April  1,  1997,  through 
March  31,  1998.  The  Department  is 
rescinding  the  review  after  receiving  a 
withdrawal  of  its  request  for  review 
from  TMC. 

EFFECTIVE  DATE:  December  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Wendy  Franlcel,  Office 
of  AD/CVD  Enforcement,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-3936  and  482-5849, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citijtions  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (1998). 

Background 

On  August  28,  1998,  TMC  requested 
that  the  Department  conduct  an 
administrative  review  of  titanium 
sponge  from  Russia  for  the  period  April 
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1, 1997  through  March  31,  1998.  No 
other  interested  party  requested  that  the 
Department  conduct  an  administrative 
review. 

On  September  29, 1998,  the 
Department  published  in  the  Federal 
Register  (63  FR  51893)  a  notice  of 
initiation  of  administrative  review  with 
respect  to  TMC,  an  exporter/reseller  of 
subject  merchandise.  On  November  12, 
1998,  TMC  filed  a  letter  vdth  the 
Department  withdrawing  its  request  that 
the  Department  conduct  an 
administrative  review.  This  withdrawal 
comphes  with  section  351.213(d)  of  the 
Department's  regulations,  which  grants 
parties  90  days  from  the  publication  of 
the  notice  of  initiation  of  review  to 
withdraw  a  request  for  review.  See  19 
CFR  351.213(d).  Therefore,  the 
Department  is  rescinding  this 
administrative  review. 

This  notice  is  in  accordance  with 
section  751  of  the  Act  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  December  1. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  98-32724  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-802] 

Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  Kazakhstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  the 
Agreement  Between  the  United  States 
Department  of  Commerce  and  the 
Republic  of  Kazakhstan  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan. 

SUMMARY:  The  Department  of  Commerce 
("Department")  and  the  Republic  of 
Kazakhstan  ("Kazakhstan")  have  signed 
an  Amendment  ("Amendment")  to  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  Kazakhstan  ("Agreement"). 
EFFECTIVE  DATE:  October  7,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Doyle  or  Juanita  H.  Chen, 
Enforcement  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 


telephone:  (202)  482-0159  or  (202)  482- 
0409,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  16, 1992,  the  Department 
and  Kazakhstan  signed  the  Agreement 
and,  on  October  20, 1992,  the 
Agreement  was  published  in  the 
Federal  Register  (57  FR  49220,  49222). 
On  August  11, 1998,  the  Department 
and  Kazakhstan  initialed  an  amendment 
to  permit  entry  of  certain  uranium  from 
Kazakhstan  under  the  re-export 
provision  of  the  Agreement  ("Initialed 
Amendment").  The  Department 
subsequently  released  the  Initialed 
Amendment  to  interested  parties  for 
comment.  After  careful  consideration  by 
the  Department  of  the  comments 
submitted,  and  further  consultations 
between  the  parties,  the  Department  and 
Kazakhstan  signed  a  final  Amendment 
on  September  29, 1998.  The  text  of  said 
final  Amendment  follows  this  notice. 
On  October  2,  1998,  to  satisfy  a 
condition  subsequent,  in  compliance 
with  the  terms  of  the  Amendment, 
Kazakhstan  submitted  a  numerical  chart 
to  the  record  showing  that  the  entire 
volume  of  Kazakhstan's  imported 
enriched  uranium  and  uranium  received 
in  consideration  for  Kazakhstan's 
uranium,  both  in  terms  of  separative 
work  units  (SWU)  and  pounds  U308 
equivalent,  would  be  re-exported. 

Dated:  November  27, 1998. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  ni. 

Amendment  to  the  Agreement  Between  the 
United  States  Department  of  Commerce  and 
the  Republic  of  Kazakhstan  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  Kazakhstan 

The  United  States  Department  of 
Commerce  ("the  Department")  and  the 
Government  of  the  Republic  of  Kazakhstan 
("Kazakhstan")  hereby  amend  their 
Agreement  Suspending  the  Antidumping 
Investigation  on  Uranium  from  Kazalthstan, 
signed  October  16, 1992  ("the  Agreement"), 
to  permit  entry,  under  Section  IV.  H  of  the 
Agreement,  of  uranium  from  Kazakhstan, 
identified  in  submissions  to  the  Department 
dated  December  30,  1997,  January  22,  1998, 
February  2, 1998,  March  3,  1998,  April  30, 
1998,  and  September  1, 1998.  The 
Department  and  Kazakhstan  acknowledge 
that  they  are  also  negotiating  an  amendment 
to  this  Agreement.  As  part  of  these 
negotiations,  the  parties  shall  seek  to 
establish  pre-shipment  notification  and 
approval  procedures  for  shipments  under 
Section  IV.H. 

Section  IV.H  of  the  Agreement  is  hereby 
amended  by  adding  the  following  sentence: 

The  uranium  identified  as  Kazalchstani 
uranium  in  submissions  to  the  Department 
dated  December  30, 1997,  January  22, 1998, 


February  2, 1998,  March  3. 1998,  April  30, 
1998,  and  September  1, 1998,  may  enter  the 
United  States  pursuant  to  this  provision, 
consistent  with  the  transaction  described  in 
such  submissions,  notwithstanding  whether 
such  transaction  involves  a  sale  in  the  United 
States.  In  addition,  the  Government  of 
Kazakhstan  must  provide,  on  the  record,  a 
full  description  of  the  dispwsition  of  all 
uranium  to  be  delivered  pursuant  to  this 
Amendment,  including  all  relevant  contracts. 
All  documents  submitted  in  connection  with 
such  transactions  are  subject  to  verification. 
This  Amendment  will  become  effective  upon 
the  filing  of  such  submission.  All  other 
requirements  of  this  Section  apply  in  full. 

Signed  on  this  29th  day  of  September, 
1998. 

For  the  Government  of  Kazakhstan: 

Bolat  Nurgaliev. 

Ambassador  to  the  United  States,  Republic 
of  Kazakhstan. 

For  the  United  States  Department  of 
Commerce: 

Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-32723  Filed  12-8-98;  8:45  am) 

BILUNQ  CODE  3610-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-063] 

Certain  iron-metal  Castings  From 
India:  Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review  In  Accordance  With  Decision 
Upon  Remand 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  amendment  to  final 
results  of  countervailing  duty 
administrative  review  in  accordance 
with  decision  upon  remand. 

summary:  On  September  29,  1998,  in 
Creswell  Trading  Co.  v.  United  States, 
Slip  Op.  No  98-139.,  the  United  States 
Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
(the  Department's)  redetermination  on 
remand  regarding  the  administrative 
review  covering  the  period  January  1, 
1985,  through  December  31,  1985.  In 
accordance  with  the  CIT's  instructions, 
the  Department  has  recalculated  the 
countervailing  duty  rates.  The  final 
countervailing  duty  rates  for  this  review 
period  are  listed  below  in  the  Results  of 
Remand  section. 

EFFECTIVE  DATE:  December  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Richard  Herring, 
Office  of  AD/CVD  Enforcement  VI, 
Import  Administration,  International 
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ninistration, 


Trade  Administration,  U.S.  Department 
of  Commerce.  14th  &  Constitution 
Avenue,  N.W.,  Room  4012,  Washington, 
D.C.  20230;  telephone  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  On 
December  10, 1990,  the  Department 
published  in  the  Federal  Register  (55 
PR  50747)  the  fmal  resuhs  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
ircm-metal  castings  from  India  for  the 
period  January  1, 1985.  through 
December  1, 1985.  Subsequently, 
respondents  challenged  the 
Department's  final  results  before  the 
Court  of  International  Trade  (CIT) 
regarding  the  Department's 
methodology  for  calculating  program 
rates  for  the  subsidies  provided  under 
India's  International  Price 
Reimbursement  Scheme  (IPRS). 

The  IPRS  is  a  program  through  which 
the  Government  of  India  ("GOI") 
provided  rebates  to  castings  exporters 
that  purchased  domestically-produced 
pig  iron  at  prices  set  by  the  GOI. 
According  to  the  GOI.  the  amounts  of 
these  rebates  were  calculated  to  equal 
the  differences  between  the  higher 
prices  actually  paid  for  domestic  pig 
iron  and  alternative  prices  of  pig  iron 
available  from  sources  outside  of  India. 
In  the  1985  administrative  review  of  the 
countervailing  duty  order,  the 
Department  determined  that  the  IPRS 
program  was  coimtervailable  in  its 
entirety  because  the  rebates  provided 
preferential  prices  for  exporters  which 
were  not  available  to  domestic 
purchasers  of  pig  iron.  Indian  exporters 
appealed  to  the  CIT,  claiming  that  the 
Department  should  have  examined 
whether  the  IPRS  program  met  the 
criteria  for  non-countervailability  imder 
Item  (d)  of  the  Illustrative  List  of  Export 
Subsidies.  The  CTT  agreed  and 
remanded  the  case  to  the  Department. 
Creswell  Trading  Co.  v.  United  States, 
783  F.  Supp.  1418  (CIT  1992)  VCreswell 
I").  The  Department  again  determined 
that  the  program  was  coimtervailable  in 
its  entirety  because  the  Indian  exporters 
did  not  provide  sufficient  information  to 
conduct  an  Item  (d)  analysis.  The  CTT 
upheld  the  Department's  position  on  the 
first  remand  of  the  1985  review. 
Creswell  Trading  Co.  v.  United  States, 
797  F.  Supp.  1038  (CIT  1992)  ("Creswell 

in- 

The  Indian  exporters  appealed 
Creswell  //to  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (Federal  Circuit).  On 
February  2,  1994,  in  Creswell  Trading 
Co..  V.  United  States,  15  F.3d  1054  (Fed. 
Cir.  1994)  ("Creswell  III"),  the  Federal 
Circuit  held  that  the  Indian  exporters 
had  met  their  burden  of  producing 
evidence  regarding  prices  for  pig  iron  on 


the  world  market.  Consequently,  the 
Federal  Circuit  instructed  the  CTT  to 
remand  the  final  results  of  the  1985 
administrative  review  to  the  Department 
with  instructions  to  conduct  an  Item  (d) 
analysis  of  the  IPRS  program  taking  into 
consideration  pig  iron  pricing 
information  placed  on  the  record  by  the 
Indian  exporters.  On  April  25,  1994, 
pursuant  to  the  opinion  of  the  Federal 
Circuit  in  Creswell  III,  the  CTT  remanded 
the  fmal  results  of  the  1985 
administrative  review  to  the  Department 
for  the  second  time. 

In  the  second  remand,  the  Department 
found  that  the  IPRS  program  fit  within 
the  general  concept  of  the  Item  (d) 
exception  in  that  the  program  attempted 
to  rebate  to  Indian  casting  exporters  the 
difference  between  the  higher  cost  of 
Indian  pig  iron  and  the  lower  cost  of 
foreign-sourced  pig  iron.  The 
Department  interpreted  Item  (d)  to 
permit  a  comparison  of  delivered  prices 
in  order  to  give  effect  to  the  Item  (d) 
language  which  required  an  analysis  of 
"such  terms  and  conditions"  that  made 
foreign-sourced  pig  iron  "commercially 
available  on  world  markets  to  [Indian] 
exporters."  The  Department  determined 
that,  because  the  payments  to  Indian 
exporters  under  the  IPRS  program 
enabled  castings  exporters  to  obtain  pig 
iron  on  terms  "more  favorable  than 
those  available  on  world  markets,"  the 
payments  were  excessive.  Accordingly, 
the  Depa'tment  determined  that  the 
payments,  were  countervailable  to  the 
extent  they  covered  scrap  used  in  the 
production  of  castings  and  to  the  extent 
ocean  freight  was  excluded  from  the 
international  benchmark  price.  In 
Creswell  Trading  Co.  v.  United  States, 
936  F.  Supp.  1072  (OT  1996)  ("Creswell 
TV"),  the  OT  affirmed  the  Department's 
determination  that  the  IPRS  program  fit 
within  the  ambit  of  the  Item  (d) 
exception.  It  also  affirmed  the 
Department's  determination  to 
countervail  IPRS  payments  for  scrap, 
but  disapproved  of  tfie  Department's 
determination  that  an  Item  (d)  analysis 
requires  comparing  delivered  prices  to 
delivered  prices,  inclusive  of  ocean 
freight.  On  September  30. 1996,  the 
Department  submitted  its  third 
redetermination  on  remand,  in  which  it 
excluded  the  cost  of  ocean  freight  from 
the  international  benchmark  price  for 
pig  iron,  and  the  CIT  affirmed  it  in 
Creswell  Trading  Co.  v.  United  States, 
964  F.  Supp.  409  (CIT  1997)  ("Creswell 
V").  The  Department  then  appealed 
Creswell  V  with  respect  to  the  exclusion 
of  ocean  fi^ight  from  the  world  market 
price  of  pig  iron.  The  Federal  Circuit  . 
reversed,  in  part,  the  CIT's  opinion  in 
Creswell  V,  stating  in  relevant  part  that 


the  CIT  "erred  in  holding  that  the 
oceanic  shipping  costs  did  not 
constitute  countervailable  subsidies 
under  Item  (d)."  Creswell  Trading  Co.  v. 
United  States,  141  F.3rd  1471.  1477 
(1998)  ("Creswell  VI").  The  Federal 
Circuit  went  on  to  state  that: 

Item  (d)  specifies  that  delivery  of  products 
by  a  foreign  government  to  exporters  on 
terms  or  conditions  more  favorable  than  are 
"commercially  available"  to  those  exporters 
on  the  world  markets  constitutes  a 
countervailable  subsidy.  Item  (d)  thus 
recognizes  that  foreign  governments  may 
subsidize  their  domestic  industries  to  allow 
them  to  compete  effectively  on  the  world 
marltet  as  long  as  the  extent  of  the 
subsidization  is  not  more  favorable  to  their 
expKDrters  than  if  those  exporters  had  to 
participate  in  the  world  market  without 
assistance.  If  the  amount  of  the  subsidization 
exceeds  this  point,  it  is  excessive  and  this 
excessive  amount  is  countervailable  under 
Item  (d).  Accordingly,  Item  (d)  mandates  a 
comparison  between  the  terms  and 
conditions  under  which  product  was 
supplied  to  exporters  by  their  governments 
and  the  terms  and  conditions  to  which  those 
exporters  would  have  tieen  subject  had  they 
instead  participated  in  the  world  market. 

Id.  Further,  the  Federal  Circuit 
explained  that: 

A  castings  manufacturer  procuring  pig  iron 
on  the  world  market  would  have  to  pay  the 
FOB  price  for  the  pig  iron  itself,  plus  the  cost 
of  shipping  that  iron  to  India.  Accordingly, 
the  world  market  price  must  include  the  cost 
of  shipping.  To  the  extent  that  the  Indian 
government's  world  market  price  did  not 
include  oceanic  shipping  costs,  its  world 
market  price  was  artificially  low  and  its 
rebate  artificially  high  by  this  amount.  The 
price  of  pig  iron  that  is  not  delivered  to  India 
cannot  be  fairly  compared  with  the  price  of 
pig  iron  that  is  delivered.  Thus,  because  of 
the  omission  of  oceanic  shipping  costs  from 
the  calculation  of  the  world  market  price,  the 
IPRS  program  has  in  effect  provided  pig  iron 
to  India's  castings  manufacturers  on  terms 
and  conditions  more  favorable  than  had 
those  manufacturers  actually  procured  pig 
iron  on  the  world  market. 

Id.  141  F.3rd  at  1478. 

Results  of  Remand 

In  accordance  with  the  CIT's  order 
dated  June  24.  1998.  the  Department 
prepared  final  results  of  redetermination 
on  remand  with  respect  to  the  final 
results  of  the  1985  countervailing  duty 
administrative  review  of  iron-metal 
castings  from  India.  Pursuant  to  the 
CIT's  remand  instructions,  which  were 
issued  as  a  result  of  Creswell  W,  the 
Department,  in  recalculating  the 
countervailable  subsidy  conferred  under 
India's  IPRS  program,  included  ocean 
height  in  the  international  benchmark 
price  for  pig  iron.  The  Department  has 
recalculated  the  subsidies  provided 
xmder  the  IPRS  program  consistent  with 


67860 


Federal  Register /Vol.  63,  No.  236 /Wednesday,  December  9,  1998/Notices 


the  opinion  of  the  Federal  Circuit  in 
Creswell  VI. 

On  September  29,  1998,  the  CIT 
affirmed  the  Department's 
redetermination.  Creswell  Trading  Co.  v. 
United  States.  Slip  Op.  No.  98-139.  No 
comments  were  received  by  the  CIT 
contesting  the  Department's 
redetermination.  Therefore,  in 
accordance  with  the  results  of  remand 
affirmed  by  the  CIT,  we  are  amending 
the  final  results  of  administrative 
review.  The  final  countervailing  duty 
rates  for  the  1985  period  of  review  are 
the  following: 

Carnation  Enterprise  Pvt.  Ltd.— 13.83% 

Crescent  Foundry  Co.  Pvt.  Ltd.— 30.09% 

Govind  Steel— 51.39% 

Kejriwal  Iron  &  Steel  Works- 14.09% 

R.B.  Agarwalla  &  Co.— 7.96% 

R.S.I.— 8.22% 

Serampore  Industries  Pvt.  Ltd. — 22.09% 

Uma  Iron  &  Steel  Co.— 15.64% 

Kajaria  Castings  Ltd. — 44.84% 

Super  Castings  Ltd.— 29.40% 

Country-wide  Rate — 22.09% 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  on  all  appropriate 
entries.  The  Department  will  issue 
hquidation  instructions  directly  to  the 
Customs  Service.  The  above  rate  will 
not  affect  the  cash  deposit  requirements 
currently  in  effect,  which  will  continue 
to  be  based  on  the  rates  found  to  exist 
in  the  most  recently  completed  review. 

This  amendment  to  the  final  results  of 
countervailing  duty  administrative 
review  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act,  as 
amended,  (19  U.S.C.  1675(a)(1))  and 
§355.22  of  the  Department's  regulations 
(19  CFR  355.22  (1989)). 

Dated:  December  1,  1998. 

Robert  S.  LaRiissa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-32721  Filed  12-8-98;  8:45  am) 

HLUNQ  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Government  Owned 
inventions  Available  for  Licensing 

AGENCY:  National  histitute  of  Standards 
and  Technology  Commerce. 


ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  in  while  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  invention  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  Federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  100  Bureau 
Drive,  Stop  2200,  Gaithersburg,  MD 
20899-2200;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

MSr  Docket  Number:  96-002US. 
Title:  True  Time  Delay  Generation 
Utilizing  Broadband  Light  Source  With 
Fiber  Chirp  Grating  Array  and  Acousto- 
Optic  Beam  Steering  And  2-D 
Architecture. 

Abstract:  System  and  method  for 
rapidly  reconfigurable  two-dimensional 
true  time  delay  generation  for  phased 
array  antennas  is  described.  The  system 
utilizes  a  broadband  light  source,  an 
array  of  fiber  chirp  gratings  in  a  single 
fiber,  and  an  acousto-optic  spectrometer 
to  generate  a  time-delayed  linear 
grating.  The  grating  is  subsequently 
rotated  to  the  desired  angle  utilizing  an 
acousto-optic  device  having  no  moving 
parts. 
MST  Docket  Number:  97-049US. 
Title:  Method  And  Apparatus  For 
Compression  Of  A  Polarized  Gas. 

Abstract:  A  polarized  3  He  gas  source 
has  been  developed  which  is  capable  of 
producing  one  standard  liter  of  10-15% 
polarized  3He  gas  in  2-3  hours.  The  gas 
source  comprises  an  apparatus  which 
compresses  3He  gas  produced  by 
metastability-exchange  optical  pumping 
(at  a  pressure  of  a  few  mbar)  to  an 
output  pressure  of  about  1  bar  with  up 


to  70%  preservation  of  the  polarization. 
By  cooling  the  storage  cell  to  liquid 
nitrogen  temperature  during  filling  by 
the  compressor,  a  final  room 
temperature  pressure  of  4  bar  has  been 
obtained.  The  invention  is  a  compact 
and  relatively  inexpensive  device  which 
is  the  result  of  extensive  modifications 
to  a  standard  diaphragm  pump  and 
appears  to  be  ideally  suited  for  use  in 
a  clinical  setting  where  space  is  at  a 
premiimi.  The  use  of  the  polarized  gas 
allows  MRI  studies  of  lungs  and  other 
air  spaces,  using  conventional  MRI 
systems  or  much  smaller  magnetic  field 
levels. 

Robert  E.  Hebner, 
Acting  Deputy  Director 
(FR  Doc.  98-32691  Filed  12-8-98;  8:45  ami 

BILUNG  CODE  3S10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Request  for  three-year  extension 

of  OMB  control  #3038-0013— 

Exemptions  from  Speculative  Limits. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0013, 
Exemptions  from  Speculative  Limits  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  information  collected 
pursuant  to  this  rule  is  in  the  public 
interest  and  is  necessary  for  market 
surveillance. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  3228,  NEOB,  Washington,  D.C. 
20502,  (202)  395-3897.  Copies  of  the 
submission  are  available  from  the  CFTC 
Clearance  Officer,  (202)  418-5160. 

Title:  Exemptions  from  Speculative 
Limits. 

Control  Number:  3038-0013. 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  business). 

Estimated  Annual  Burden:  36  total 
hours. 


Businesses  .... 


Issued  in  Wa 
1998. 
Jean  A.  Webb, 

Secretary  of  tht 
(PR  Doc.  98-35 

BILUNG  CODE  6% 


CONSUMER 
COMMISSIOI 
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Respondents 


Businesses 


Regu 


Regulation 
CFR) 


1.47  &  1.48 
and  Part 
150. 


Estimated  No. 
of  respondents 


12 


Annual 
responses 


12 
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Est.  Avg. 

hours 

per  response 


36 


-98;  8:45  am] 


'tesued  in  Washington,  DC,  on  December  3, 
1998. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-32672  Filed  12-10-98;  8:45  am) 

BILUNG  CODE  8351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

All-Terrain  Vehicles;  Commission 
Resolution 

agency:  Consumer  Product  Safety 
Commission. 


action:  Notice. 


SUMMARY:  The  Consumer  Product  Safety 
Commission  ("Commission")  hereby 
announces  its  issuance  of  a  Resolution 
commending  certain  members  of  the  all- 
terreiin  vehicle  ("ATV")  industry 
(Yamaha  Motor  Corp.,  U.S.A.,  Kawasaki 
Motors  Corp.,  U.S.A.,  American  Suzuki 
Motor  Corp.,  Polaris  Industries  Inc.,  and 
Arctic  Cat  Inc.)  for  their  ATV  action 
plans  consisting  of  new  and  continuing 
safety-related  actions  regarding  these 
products.  A  notice,  approved  by  the 
Commission  and  published  in  the 
Federal  Register  on  September  9, 1998, 
included  detailed  historical  and  current 
information  regarding  the  ATV  matter 
and  invited  public  comment  on 
issuance  of  the  Resolution.  (63  FR 
48199)  After  consideration  of  such 
public  comments,  the  Commission  has 
voted  to  approve  the  following 
Resolution: ' 

Resolution  of  the  United  States 
Consumer  Product  Safety  Comission 

The  United  States  Consumer  Product 
Safety  Commission  (the  "Commission"), 
by  vote  on  December  1, 1998, 
RESOLVES  THAT: 

Whereas,  on  April  28, 1988,  the 
United  States  of  America  entered  into 
Consent  Decrees,  filed  in  U.S.  District 


'  Chainnan  Ann  Brown  voted  to  approve  the 
Resolution.  Commissioner  Thomas  H:  Moore  voted 
to  approve  the  Resolution  and  issued  a  statement 
regarding  his  vote.  Commissioner  Mary  Sheila  Gall 
abstained  from  voting  on  the  Resolution  and  issued 
a  statement  explaining  the  basis  for  her  abstention. 
The  ballot  vote  sheets  and  the  statements  of 
Commissioners  Moore  and  Gall  are  available  to  the 
public  through  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission,  Washington, 
D.C.  20207. 


Court,  with  American  Honda  Motor  Co., 
Inc.,  Yamaha  Motor  Corp.,  U.S.A., 
Kawasaki  Motors  Corp.,  U.S.A.,  U.S. 
Suzuki  Motor  Corp.  (nka  American 
Suzuki  Motor  Corp.),  and  Polaris 
Industries,  L.P.  (nka  Polaris  Industries 
Inc.),  which  expired  on  April  28, 1998 
(the  "Consent  Decrees"); 

Whereas,  on  September  27,  1996,  the 
Commission  entered  into  an  Agreement 
and  Action  Plan  with  Arctic  Cat  Inc., 
which  expired  on  April  28,  1998  (the 
"Arctic  Cat  Agreement");  and 

Whereas,  the  Consent  Decrees  and 
Arctic  Cat  Agreement  required  the 
signatory  companies  to  implement 
various  measures  designed  to  enhance 
consumer  safety  with  respect  to  all- 
terrain  vehicles  ("ATVs");  and 

Whereas,  on  April  24,  1998,  the 
Commission  released  the  results  and 
analysis  of  its  1997  ATV  injury  and 
exposure  surveys,  and  those  surveys 
indicate  that,  among  other  things,  (i) 
risk  of  injury  is  2.5  times  higher  when 
children  younger  than  16  drive  ATVs 
than  for  drivers  16  to  34  years  of  age  and 
4.5  times  higher  for  such  children  than 
for  drivers  35  to  54  years  of  age;  and  (ii) 
risk  declines  with  experience,  for  which 
the  Commission  believes  formal  training 
is  a  partial  surrogate;  and 

Whereas,  the  Commission  remains 
concerned  about  the  current  level  of 
deaths  and  injuries  associated  with 
ATVs,  especially  those  involving 
children  younger  than  16,  and  believes 
enhanced  safety  efforts  may  achieve  a 
further  reduction  in  such  deaths  and 
injuries;  and 

Whereas,  the  staff  of  the  Commission 
and  Yamaha  Motor  Corp.,  U.S.A., 
Kawasaki  Motors  Corp.,  U.S.A., 
American  Suzuki  Motor  Corp.,  Polaris 
Industries  Inc.,  and  Arctic  Cat  Inc.  . 
(collectively,  the  "Participating 
Companies")  have  actively  consulted  on 
actions  that  the  companies  will 
volimtarily  undertake  (the  "ATV  Action 
Plan");  and 

Whereas,  the  ATV  Action  Plan  is  set 
forth  in  separate  dociunents  that  the 
Participating  Companies  have  submitted 
to  the  Commission's  staff;  and 

Whereas,  a  description  of  the  ATV 
Action  Plan,  together  with  a  draft  copy 
of  this  Resolution  and  other  materials, 
was  published  in  the  Federal  Register 
on  September  9, 1998,  and  the  public 
was  invited  to  comment  on  this 


Resolution  and  the  Commission  has 
considered  such  comments  in  adopting 
this  Resolution;  and 

Whereas,  pursuant  to  the  ATV  Action 
Plan,  the  Participating  Companies  will 
(i)  promote  training,  including  through 
enhanced  cash  incentives  to  first-time 
ATV  purchasers  (or,  in  the  case  of 
Polaris,  through  requiring  that 
previously  untrained  purchasers  take 
trailing  in  order  to  receive  a  warranty 
on  the  vehicle),  (ii)  implement  a  multi- 
million  dollar,  multi-year  information 
and  education  safety  campaign 
emp^hasizing,  among  other  things,  the 
risks  created  when  children  younger 
than  16  operate  or  ride  on  adult-sized 
ATVs,  (iii)  not  market,  sell  or  offer  to 
sell  adult-size  ATVs  to  or  for  use  by 
children  younger  than  16,  (iv)  not 
market  or  sell  three-wheel  ATVs,  (v) 
provide  safety  information  on  and  with 
ATVs,  including  giving  an  ATV  Safety 
Alert  to  each  purchaser,  (vi)  retain  the 
services  of  an  independent  organization 
to  continue  the  undercover  monitoring 
of  the  same  number  of  randomly 
selected  dealers  as  was  done  under 
previous  monitoring  programs,  (vii) 
continue  or  undertake  various  other 
safety  measures,  and  (viii)  notify  the 
Commission  at  least  60  days  in  advance 
of  any  material  changes  to  the  ATV 
Action  Plan  (Arctic  Cat  Inc.  has  agreed 
to  continue  with  its  actions  under  the 
ATV  Action  Plan  for  five  years);  and 

Whereas,  notwithstanding 
implementation  of  the  ATV  Action  Plan, 
the  Commission  reserves  all  its  statutory 
enforcement,  regulatory  and  oversight 
powers  with  respect  to  ATVs. 

Now,  therefore: 

1.  The  Commission  commends  the 
Participating  Companies  for  the  ATV 
Action  Plan,  which  the  Commission 
beli«ives  will  provide  safety  benefits  to 
consumers. 

2.  The  Commission  will  actively 
monitor  the  ATV  Action  Plan  by,  among 
other  things,  increasing  the  undercover 
inspections  it  conducts  of  dealerships  to 
ensure  compliance  with  age 
recommendations;  increasing  its 
inspections  to  ensure  proper  use  of 
labels  and  hangtags;  and  collecting  and 
assessing  information  regarding  the 
effectiveness  of  the  new  training 
incentives.  Other  activities  are  set  forth 
in  the  Federal  Register  notice 
announcing  this  Resolution.  The 
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Commission  will  take  appropriate 
action  based  on  the  results  of  this 
monitoring  activity.  The  Commission 
also  will  continue  to  track  the  death  and 
injury  rate  associated  with  ATVs  and 
reserves  its  authority  to  take  action 
based  on  this  data. 

FOR  FURTHER  INFORMATION:  For  further 
information  about  the  Resolution,  call  or 
write  Leonard  H.  Goldstein,  Office  of 
the  General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  (301)  504-0980,  Ext.  2202. 

Dated:  Decemtwr  4, 1998. 

Todd  A.  Stevenson, 

Acting  Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  98-32676  Filed  12-8-98;  8:45  am) 
BiUJNG  CODE  S35$-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Space  Debris  Meeting  with  NASA 
in  support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  NASA 
Headquarters,  Washington,  DC  on 
January  6,  1999  from  8:00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  is  to 
discuss  Volume  3  of  the  Space  Debris 
Report  and  get  approval  for  release. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Bari>ara  A.  Cannichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(PR  Doc.  98-32610  Filed  12-8-98;  8:45  am) 

BtLUNQ  CODE  S001-05-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8, 1999. 


ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  December  3, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  AppHcation  for  Bilingual 
Education:  Field-Initiated  Research 
Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  20. 

Burden  Hours:  2,900. 

Abstract:  The  Department  of 
Education  needs  and  uses  this 
information  to  award  grants  for  Field- 
Initiated  Research  iii  bilingual 
education.  The  respondents  are 
institutions  of  higher  education  (IHEs), 
nonprofit  organizations  (NPOs),  and 
State  and  local  educational  agencies. 

(FR  Doc.  98-32611  Filed  12-8-98;  8:45  am) 

BILUNG  CX>DE  400(M>1-P 


DEPARTMENT  OF  ENERGY 

Renewal  of  the  Advisory  Committee  on 
Appliance  Energy  Efficiency  Standards 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Renewal. 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463), 
and  title  41,  Code  of  Federal  Regulations 
(CFR),  Subpart  101-6,  Final  Rule  on 
Federal  Advisory  Committee 
Management,  I  hereby  certify  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  notice  of  intent 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
pursuant  to  41  CFR  Subpart  101-6.10. 

The  purpose  of  the  Committee  is  to 
provide  the  Secretary  of  Energy  with 
advice,  information,  and 
recommendations  on  the  appliance 
energy  efficiency  standards  rulemaking 
process.  The  Committee  will  provide  an 
organized  forum  for  a  diverse  set  of 
interested  stakeholders  and  technically 
adept  individuals  to  conduct  an  in- 
depth  assessment  of  the  Appliance 
Standards  rulemaking  process. 


Committee 
ens\u"e  an  app 
membership  t 
diversity  of  vi 
representative 
associations,  i 
advocates,  uti 
and  others  wl 
contribute  to  l 
committee.  Al 
Committee  wi 
in  the  Federal 

Further  infc 
Advisory  Con 
from  Michael 
of  Codes  and : 
Independence 
Washington,  I 
(telephone:  2( 

Issued  in  Wa: 
1998. 
Janes  N.  SoUt, 

Advisory  Comn 
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Committee  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including 
representatives  from  manufacturer  trade 
associations,  energy  conservation 
advocates,  utilities,  state  energy  offices, 
and  others  who  may  significantly 
contribute  to  the  deliberations  of  the 
committee.  All  meetings  of  this 
Committee  will  be  noticed  ahead  of  time 
in  the  Federal  Register 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Michael  J.  McCabe,  Director  Office 
of  Codes  and  Standards,  EE-43, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121 
(telephone:  202-586-9127) 

Issued  in  Washington,  DC  on  December  2, 
1998. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  98-32671  Filed  12-«-98;  8:45  am] 
BILUNG  CODE  64SO-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-1 60-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing,  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  proposed  to 
become  effective  December  1, 1998: 

Thirty-Fourth  Revised  Sheet  No.  8 
Thirty-Fourth  Revised  Sheet  No.  9 
Thirty-Third  Revised  Sheet  No.  13 
Fortieth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  $2,571,704  of  above-market 
costs  that  are  associated  with  its 
obligations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  surcharge  applicable  to  its 
Part  284  firm  transportation  customers 
to  collect  ninety  percent  (90%)  of  the 
Dakota  costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
recovery  amount  is  virtually  identical  to 
the  previous  above  market  cost  filing  of 
$2,571,558,  and  therefore  the  resulting 
rates  reflected  on  the  above  tariff  sheets 
have  not  changed. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32695  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  S712-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-32-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  GRI  Filing 

Decembers,  1998. 

Take  notice  on  November  30,  1998, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Sub  Twenty-Fifth  Revised  Sheet  No.  11, 
with  an  effective  date  of  January  1 , 
1999. 

CIG  states  the  purpose  of  this  filing  is 
to  permit  CIG  to  correct  its  Gas  Research 
Institute  (GRI)  filing  made  November  16, 
1998. 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  fifing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwpod  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-32705  Filed  12-8-98;  8:45  am] 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-4-32-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Tenth  Revised  Sheet 
No.  11  A,  reflecting  an  increase  in  its 
fuel  reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.98%  to  1.17%  effective  January 
1,  1999. 

CIG  states  that  copies  of  the  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Ubc.  98-32707  Filed  12-8-98;  8:45  am] 
BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 69-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  December  1, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  January 
1,  1999: 

Thirty-second  Revised  Sheet  No.  25 
Thirty-second  Revised  Sheet  No.  26 
Thirty-second  Revised  Sheet  No.  27 
Thirteenth  Revised  Sheet  No.  30A 

Colimibia  states  that  this  fiUng  is 
being  submitted  pursuant  to  Stipulation 
I,  Article  I,  Secton  E,  True-up 
Mechanism  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408  et 
al.,  approved  by  the  Commission  on 
April  17,  1997  (79  FERC  161,044 
(1997)).  Under  the  approved  section  of 
the  Settlement,  Columbia  is  required  to 
true-up  its  collections  pursuant  to  the 
Settlement  Component  for  12-month 
periods  commencing  November  1, 1996 
and  ending  October  31,  2004.  The 
second  12-month  period  (Period  II) 
ended  October  31, 1998.  Columbia  is 
making  this  true-up  filing  in  compliance 
with  the  Settlement  to  return  a  net  over- 
recovered  amount  of  $1,190,111  for 
Period  n,  which  includes  interest  and 
the  true-up  of  the  Period  I  Settlement 
Component  adjustment,  through  an 
adjustment  to  the  Settlement 
Component  of  the  base  rates  for  the 
period  January  1, 1999  through  October 
31,  1999. 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  9»-32700  Filed  12-8-98;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER99-71 9-000] 
Commodore  Electric;  Notice  of  Filing 

December  3, 1998. 

Take  notice  that  on  November  25, 
1998,  Commodore  Gas  Company  d/b/a 
Commodore  Electric  (Commodore), 
petitioned  the  Commission  for 
acceptance  of  Commodore  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Commodore  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Commodore  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Commodore  is  a  wholly-owned 
division  of  Commodore  Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
December  15, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-32612  Piled  12-8-98;  8:45  am] 

BILUNQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 00-001] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  3, 1998. 

Take  notice  that  on  December  1, 1998, 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  a  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  November  2, 1998: 

Fifth  Revised  Sheet  No.  39 
First  Revised  Sheet  No.  39A 
Second  Revised  Sheet  No.  40 
Sixth  Revised  Sheet  No.  76 

Crossroads  states  that  the  purpose  of 
this  filing  is  to  comply  with  a  letter 
order  issued  in  Docket  No.  RP99-100- 
000  on  November  13,  1998. 

Crossroads  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  applicable  state 
regulatory  agencies  and  all  parties  to 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-32693  Filed  12-8-98;  8:45  am] 
BILLINO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  N08.  RP98-1 55-004  and  TIM98-4- 
4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  December  1, 1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
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is  submitted 
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Volume  No.  1,  the  revised  tariff  sheet 
listed  below  for  effectiveness  on  July  1 , 
1998: 

Third  Substitute  First  Revised  Sheet 
No.  334. 

Granite  State  states  that  its  tariff  filing 
is  submitted  to  replace  an  erroneous 
tariff  sheet  that  was  filed  on  July  8, 1998 
and  accepted  and  made  effective  on  July 
1, 1998  in  a  Letter  Order  issued  August 
8i  1998. 

According  to  Granite  State,  Sheet  No. 
334  includes  part  of  its  Power  Cost 
Adjustment  (PGA)  surcharge  provision 
by  which  Granite  State  is  reimbursed  for 
certain  electric  power  costs  for  which  it 
is  obligated  under  the  terms  of  a  lease 
of  a  pipeline  component  from  Portland 
Pipe  line  Corporation.  Granite  State 
further  states  that  it  proposed  a  change 
in  the  quarterly  calculation  for  the  PCA 
in  a  filing  on  March  2, 1998  which  was 
suspended  pending  a  Technical 
Conference.  Following  the  Technical 
Conference,  Granite  State  says  that  it 
made  alternate  filings  with  the 
Commission  proposing  changes  in  the 
PCA  surcharge  calculation. 

In  a  Letter  Order  issued  June  25, 1998, 
the  Commission  accepted  one  of  the 
alternates,  subject  to  certain  minor 
corrections,  thus  rendering  the  other 
alternative  moot.  Granite  State  says  that 
in  complying  with  the  June  25th  Letter 
Order,  it  filed  the  incorrect  version  of 
the  PCA  surcharge  procedure  which  had 
been  mooted  by  the  Letter  Order  and  the 
incorrect  tariff  sheet  was  accepted. 

Third  Substitute  First  Revised  Sheet 
No.  334  is  filed  to  correct  the  errors 
described  in  the  filing  and  to  establish 
the  correct  tariff  procedures,  effective 
July  1, 1998  as  directed  by  the  Jime  25, 
1998  Letter  order,  according  to  Granite 
State. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
transportation  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  98-32718  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-a-1 1 0-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volimie  No.  1, 
Twenty-third  Revised  Sheet  No.  4,  with 
an  effective  date  of  January  1,  1999. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.1  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing 
Twenty-third  Revised  Sheet  No.  4  to 
reflect  the  GRI  surcharge  which  the 
Commission  approved  in  Docket  No. 
RP97-149-O03,  et  al.  in  an  order  issued 
on  April  29,  1998. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  intersted  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-32706  Filed  12-8-98;  8:45  ami 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MG98-14-001] 

Kansas  Pipeline  Company;  Notice  of 
Filing 

December  3, 1998. 

Take  notice  that  on  November  18, 
1998,  Kansas  Pipeline  Company  (KPC) 
filed  standards  of  conduct  under  Order 
Nos.  497  et  seq.^  and  Order  Nos.  566  et 
seq.* 

KPC  states  that  it  has  served  copies  of 
its  filing  to  each  person  designated  on 
the  official  service  list  for  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enetgy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  December  18, 1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


'  Order  No.  497.  53  FR  22139  (June  14.  1988), 
FERC  SUts.  and  Regs.  1986-1990  1  30.820  (1988): 
Order  No.  497-A,  order  on  rehearing.  54  FR  52781 
CDecember  22. 1989),  FERC  Stats,  and  Regs.  1986- 
1990  1  30,868  (1989);  Order  No.  497-B.  order 
extending  sunset  date.  55  FR  53291  (December  28, 
1990),  FERC  Stats,  and  Regs.  1986-1990  1  30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2, 1992),  FERC  Stats,  and 
Regs.  1991-1996  1  30.934  (1991)  rehearing  denied. 
57  FR  5815  (February  18.  1992),  58  FERC  161.139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  f.2d  1187  (D.C.  Or.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14.  1992), 
FERC  Stats,  and  Regs.  1991-1996  1  30.958 
(December  4,  1992):  Order  No.  497-E,  order  on 
rehearing  and  extending  sunset  date,  59  FR  243 
(January  4, 1994),  FERC  Stats,  and  Regs.  1991-1996 
1 30,987  (December  23, 1993);  Order  No.  497-F. 
order  denying  rehearing  and  granting  clarification. 
59  FR  15336  (April  1,  1994),  66  FERC  161,347 
(March  24,  1994):  and  Order  No.  497-G.  order 
extending  sunset  date.  59  FR  32884  (June  27,  1994), 
FERC  Stats,  and  Regs.  1991-1996  1  30.996  (June  17. 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32885  (June  27. 
1994),  FERC  Stats,  and  Regs.  1991-1996  1  30.997 
(June  17,  1994);  Order  No.  566-A,  order  on 
rehearing.  59  FR  52896  (October  20,  1994),  69  FERC 
161,044  (October  14,  1994);  Order  No.  566-B,  order 
on  rehearing.  59  FR  65707.  (December  21,  1994),  69 
FERC  1 61.334  (December  14,  1994). 
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Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-32710  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  a717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-25-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  on  November  30,  1998, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
Jemuary  1, 1999: 

Thirty-Third  Revised  Sheet  No.  5 
Thirty-Third  Revised  Sheet  No.  6 
Thirtieth  Revised  Sheet  No.  7 

MRT  states  that  pursuant  to  the  GRI 
provisions  of  the  settlement  in  Docket 
No.  RP98-235,  MRT  is  filing  to  adjust 
its  Einnual  GRI  transportaion  surcharge 
rates  established  in  the  GRI  1999  RD&D 
program. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
2G426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32704  Filed  12-8-98;  8:45  am] 

BIUJNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP9»-162-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

Take  notice  that  on  November  30, 
1998,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  with  the  proposed 
effective  date  of  January  1,  1999: 

Twelfth  Revised  Sheet  No.  5 
Eleventh  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  14 
Eighth  Revised  Sheet  No.  32 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  eliminate  its  FAS  106 
surcharge  as  provided  in  the  Stipulation 
and  Agreement  filed  on  June  10,  1996  itt 
Docket  No.  RP96-64-000,  et  al.,  and 
approved  by  the  Commission  in  its 
order  issued  on  July  18, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32696  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Southern  Natural  Gas  Company; 
Notice  of  Settlement  Compliance  Filing 

December  3, 199*. 

Take  notice  that  on  November  30, 
1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 


Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  January  1,  1999: 

Twenty-Eighth  Revised  Sheet  No.  14a 
Thirty-Fourth  Revised  Sheet  No.  15a 
Twenty-Eighth  Revised  Sheet  No.  16a 
Thirty-Fourth  Revised  Sheet  No.  17a 
Fifteenth  Revised  Sheet  No.  18a 

Southern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  on 
September  29, 1995,  which  approved 
the  Stipulation  and  Agreement 
(Settlement)  filed  by  Southern  on  March 
15,  1995  in  Docket  Nos.  RP89-224-012, 
etal. 

In  accordance  with  Article  VII  of  the 
Settlement,  Southern  has  made  this 
filing  to  recover  a  GSR  volumetric 
surcharge  based  on  an  estimate  of  its 
1999  GSR  costs.  Southern  also  indicates, 
based  on  estimated  data,  a  GSR 
surcharge  refund  will  be  made  on  March 
31, 1999  in  the  amount  of 
approximately  $900,000. 

Paragraph  17  of  Article  VII  of  the 
Settlement  provides  for  Southern  to  file 
by  December  1  of  each  year  to  collect 
unrecovered  gas  supply  realignment 
*GSR)  costs  through  its  GSR  volumetric 
surcharge,  to  be  effective  for  the  parties 
supporting  the  Settlement  beginning 
January  1  of  the  following  year.  The 
proposed  GSR  volmetric  surcharge  of 
$.0002/Dth  reflects  a  reduction  from  the 
$.0018/Dth  surcharge  currently  in  effect. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers,  intervening  parties  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32694  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


'rotests  will 
ission  in 


[Docket  No.  RP99-1 63-000] 

Southern  Natural  Gas  Company, 
Notice  of  Cost  Recovery  Filing 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
Janaury  1, 1999. 

Forty-Second  Revised  Sheet  No.  14 
Twenty-Seventh  Revised  Sheet  No.  14a 
Sixty-Third  Revised  Sheet  No.  15 
Thirty-Third  Revised  Sheet  No.  15a 
Forty-Second  Revised  Sheet  No.  16 
Twenty-Seventh  Revised  Sheet  No.  16a 
Sixty-Third  Revised  Sheet  No.  17 
Thirty-Third  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  for  the 
recovery  of  Order  No.  636  transition 
costs  associated  with  Southern  LNG  Inc. 
from  the  period  August  1, 1998  through 
October  1, 1998.  These  costs  have  arisen 
as  a  direct  result  of  restructuring  under 
Order  No.  636. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
cranmissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW,  Washington, 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32697  Filed  12-8-98;  8:45  am) 

BIUJNG  CODE  C716-01-M 


[Docket  No.  TM99-1 -7-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3. 1998. 

Take  notice  that  on  November  30, 

1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  certain  tariff  sheets,  with 
an  effective  date  of  January  1,  1999. 

Southern  states  that  the  proposed 
tariff  sheets  implement  the  Gas  Research 
Institute's  (GRI)  revised  surcharges  for 

1999.  The  1999  GRI  Funding  Formula 
consists  of  surcharges  of  (i)  .75c  per  Dth 
applicable  to  the  commodity/usage 
portion  of  firm  service  rates  and  to 
interruptible  rates  and  (ii)  either  23. Oe 
per  Dth  for  high  load  factor  customers 
or  14.2c  per  Dth  for  low  load  factor 
customers  on  the  demand/reservation 
component  of  firm  service  rates.  The 
1999  GRI  Funding  Formula  provides  for 
a  surcharge  of  1.8c  per  Dth  on  service 
rates  for  small  customers.  The 
Commission  authorized  these 
surcharges  in  Docket  No.  RP98-235-000 
to  be  effective  January  1, 1999.  Gas 
Research  Institute,  84  FERC  \  61,326 
(1998). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
.Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32702  Filed  12-8-98;  8:45  am] 

BiLUNQ  CODE  6717-01-M 


[Docket  No.  RP9»-1 66-000] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  December  1, 1998, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 ,  to  become  effective 
January  1, 1999. 

Stingray  states  that  this  filing  is  a 
general  rate  case  under  Section  4(e)  of 
the  Natural  Gas  Act  and  is  consistent 
with  the  terms  of  Stingray's  last  rate 
case  settlement  at  Docket  No.  RP94-301. 
The  proposed  rate  changes  would 
increase  Stingray's  cost  of  service  by 
approximately  $3.5  million  from  its  last 
rate  case.  Stingray  states  that  the 
increase  in  transportation  rates  is 
necessary  to  permit  Stingray  the 
opportunity  to  recover  its  revenue 
requirement. 

Stingray  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  January  1, 1999. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  Stingray's 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32698  Filed  12-8-98;  8:45  am) 

BILUNQ  OOOE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 67-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing  and  Request  for  Waiver 

December  3, 1998. 

Take  notice  that  on  December  1, 1998. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  under 
Article  XXV  of  the  General  Terms  and 
Conditions  of  Tennessee's  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1  both 
(i)  a  revised  accounting  of  Tennessee's 
take-or-pay  transition  costs  and  (ii)  a 
request  for  waiver  of  the  requirement  to 
restate  Tennessee's  take-or-pay 
transition  cost  surcharges. 

Tennessee's  request  for  waiver  is 
based  on  the  fact  that  Tennessee  has  not 
incurred  any  new  recoverable  take-or- 
pay  costs  since  the  effectiveness  of 
Tennessee's  last  take-or-pay  filing  under 
Article  XXV  in  Docket  No.  RP98-237. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-32699  Filed  12-8-98;  8:45  am] 

BIUJNQ  CODE  8717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  114799-3-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  November  25, 
1998,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the 


following  revised  tariff  sheet,  with  an 
effective  date  of  December  26,  1998: 

Fifth  Revised  Sheet  No.  647 

Texas  Eastern  states  that  the  above 
listed  tariff  sheet  is  being  filed  to 
simplify  its  tariff  administration  process 
by  eliminating  the  listing  of  names  of 
Texas  Eastern's  marketing  affiliates  in 
its  Tariff.  Texas  Eastern  also  states  that 
the  name  of  Texas  Eastern's  marketing 
affiliates  are  now  posted  on  Texas 
Eastern's  Electronic  Bulletin  board  and 
on  its  internet  web  site. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-32711  Filed  12-8-98;  8:45  am] 

BtLUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-1 8-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  Janaury  * 
1, 1999. 

Taxas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  to 


reflect  the  1999  General  RD&D  Funding 
Units  authorized  in  the  "Order 
Approving  Settlement,"  issued  by  the 
Commission  on  April  29, 1998,  in 
Docket  No.  RP97-149-003,  et  al.,  at  83 
FERC  61,093. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
835.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriae  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-32703  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-344-012] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Decemt)er3, 1998. 

Take  notice  that  on  November  30, 
1998,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing,  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the  revised 
tariff  sheets  contained  in  Appendix  A  to 
the  filing,  to  become  effective  on  the 
dates  indicated. 

Texas  Gas  states  that  this  filing  is 
made  to  implement  the  provisions  of  the 
Stipulation  and  Agreement  of  settlement 
in  Docket  No.  RP97-344  as  approved  by 
the  Order  Approving  Offer  of  Settlement 
and  Remanding  Case  for  Hearing  issued 
by  the  Commission  on  July  15, 1998  and 
the  Order  Denying  Rehearing  and 
Providing  Guidance  on  Hearing  Issues 
issued  by  the  Commission  on  October 
14,  1998. 

Texas  Gas  state  that  copies  of  this 
filing  have  been  served  upon  all  of 
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Texas  Gas's  jurisdictional  customers,  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding,  interested 
states  commissions,  and  the  FERC  Staff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwoqd  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-32715  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 70-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  December  1, 1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  333  and  First 
Revised  Sheet  No.  334.  Such  tariff 
sheets  are  proposed  to  be  effective 
January  1, 1999. 

On  April  29,  1998,  the  Commission 
issued  an  Order  (April  29  Order)  in 
Docket  Nos.  RP97-149,  RP97-391  and 
RM97  (not  consolidated)  approving  the 
January  21, 1998  Stipulation  and 
Agreement  (S&A)  filed  by  Gas  Research 
Institute  (GRI).  As  part  of  the  S&A, 
signatory  pipehnes  agreed  to  be  fully 
voluntary  collection  agents  for  shippers 
who  voluntarily  choose  to  support  GRI 
[programs  through  a  "check  the  box" 
approach  on  pipeline  invoices.  The 
invoice  procedure,  as  stated  in  the  S&A, 
will  be  described  as  a  voluntary 
contribution  mechanism  in  the  General 
Terms  and  Conditions  of  the  pipelines 
tariff  and  will  allow  customers  to 
specify  the  level  of  contribution  and  the 
projects  or  project  areas  to  be  funded. 

Transco  states  that  the  amounts 
collected  pursuant  to  the  "check  the 
Ibox"  procedure  will  not  be  part  of 


pipeline  rates  and  the  Commission  will 
not  review  or  approve  any  such 
amounts  or  projects.  As  a  signatory 
party  to  the  S&A,  the  purpose  of  the 
instant  filing  is  to  include  a  Voluntary 
Contribution  Mechanism  provision, 
regarding  GRI  funding,  in  Transco's 
FERC  Gas  Tariff. 

Transco  slates  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-32701  Filed  12-8-98;  8:45  am] 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-71-013  and  RP97-312- 
006] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
October  30,  1998,  Transco  submitted 
refunds/surcharges  (total  principal  and 
interest  amount  of  $86,423,659.21)  to  all 
affected  shippers  in  Docket  Nos.  RP97- 
71  and  RP97-312. 

Transco  states  that  on  June  12, 1998, 
the  Commission  issued  its  "Order 
Approving  and  Clarifying  Contested 
Settlement"  which  approved  the 
Stipulation  and  Agreement  (Agreement) 
filed  January  20,  1998  in  Docket  Nos. 
RP97-71  and  RP97-312.  The  Agreement 
resolved,  among  other  things,  Transco's 
cost  of  service  (excluding  rate  of  return), 
overall  throughput  level,  and  mix  o* 
throughput  and  certain  cost  allocation 


and  rate  design  issues  for  the  Docket  No. 
RP97-71  rate  period  commencing  May 
1,  1997.  Therefore,  pursuant  to  Article 
Xn  of  the  Agreement,  the  effective  date 
of  the  Agreement  is  September  1,  1998, 
which  is  the  date  Transco  began  billing 
the  settlement  rates.  Refunds  must  be 
made  on  or  before  October  30, 1998. 

Transco  further  states  that  based  on 
the  settlement  it  has  calculated  storage 
and  transportation  refunds  for  the 
period  May  1,  1997  (the  beginning  of  the 
Docket  No.  RP97-71  rate  period) 
through  August  31, 1998  based  on  the 
difference  between  the  amounts  billed 
and  amounts  calculated  utilizing 
settlement  rates,  subject  to  the  refund 
floor. 

Any  f)erson  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  10,  1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on*file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32714  Filed  12-8-98;  8:45  ami 

BILUNC  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Feberal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-394-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1998. 

Take  notice  that  on  November  30, 
1998  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  Such  tariff  sheets 
are  proposed  to  be  effective  November 
1, 1998. 

On  September  1.  1998,  Transco  filed 
in  the  referenced  docket  to  implement 
new  Rate  Schedules  WSS-Open  Access 
and  WSS  Open  Access-R  to 
accommodate  requests  by  several  of  its 
shippers  to  convert  their  Section  7(c) 
Rate  Schedule  WSS  firm  storage  service 
to  service  under  Transco's  blanket 
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certificate  and  Part  284  of  the 
Commission's  regulations.  On  October 
28,  1998,  the  Commission  issued  an 
"Order  Accepting  Certain  Tariff  Sheets 
Subject  to  Conditions  and  Rejecting 
Other  Tariff  Sheet  as  Moot"  (October  28 
Order)  and  required  Transco  to  file 
revised  tariff  sheets  consistent  with  its 
discussion  in  the  order. 

In  compliance  with  the  October  28 
Order.  Transco  is  filing  revised  tariff 
sheets  in  the  instant  filing  to  (1)  revise 
Section  9  (and  remove  Sections  9.2-9.5 
as  no  longer  necessary)  of  Rate  Schedule 
WSS  and  Section  8  of  Rate  Schedule 
WSS-Open  Access  to  include  the  base 
gas  volume  that  each  customer  has  the 
right  to  repurchase  and  clarify  that  new 
customers  are  not  required  to  provide 
base  gas;  and  (2)  remove  the  words  "by 
seller"  from  the  last  sentence  in  Section 
7.1(a)  of  Rate  Schedule  WSS-Open 
Access.  With  regard  to  the  correct  WSS 
base  gas  volume,  please  refer  to 
Appendix  B  attached  to  the  filing  which 
provides  the  amount  of  injected  base  gas 
in  the  Washington  Storage  Field  as 
recorded  in  Transco's  audited 
accounting  records. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-32719  Filed  12-8-98;  8:45  am] 
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part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  folloiwing  tariff  sheet 
with  a  proposed  effective  date  of 
November  2,  1998: 

Substitute  Eighth  Revised  Sheet  No.  87 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  October  30, 
1998  Letter  Order  issued  by  the  Office 
of  Pipehne  Regulation  in  Docket  No. 
RP99-76-000  (October  30,  1998  Letter 
Order).  The  October  30, 1998  Letter 
Order  directed  Viking  to  incorporate 
Standard  1.3.2(vi)  in  its  tariff  and  to 
indicate  which  part  of  Viking's  tariff 
complies  with  the  Commission's 
regulations  and  Order  No.  587-G 
regarding  waiver  of  penalties  for 
bumped  interruptible  shippers. 
Accordingly,  Viking  has  incorporated 
Standard  1.3.2(vi)  by  reference  on  Sheet 
No.  87.  Viking  submits  that  it  is  in 
compliance  with  Section 
284.10(c)(l)(i)(A)  and  Order  No.  587-G 
regarding  waiver  of  penalties  for 
bumped  interruptible  shippers  since 
Viking's  tariff  does  not  impose  daily 
penalties  on  shippers  using 
interruptible  contracts  during  non- 
critical  periods. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  Public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32692  Filed  12-8-98;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RPM-76-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Filing 

Decembers.  1998. 

Take  notice  that  on  November  30, 
1998,  Viking  Gas  Transmission 
company  (Viking)  tendered  for  filing  as 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 19-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Filing 

December  3. 1998. 

Take  notice  that  on  November  30, 
1998.  Viking  Gas  Transmission 
Company  (Viking)  filed  a  report 
detailing  Viking's  compliance  with  the 
March  27, 1998  Letter  Order  issued  by 
the  Office  of  Pipeline  Regulation,  Rate 


Analysis  Branch  III,  issued  in  docket 
No.  RP98-119-000  (March  27,  1998 
Letter  Order). 

The  March  27, 1998  Letter  Order 
accepted  Viking's  January  27,  1998 
Report  of  Penalty  Revenue  Credits 
(January  27,  1998  Report)  for  the  period 
November  1, 1996  through  October  31. 
1997  but  directed  Viking  to  credit 
interest  amounts  for  that  period  to  its 
shippers.  Viking  has  calculated  the 
interest  and  the  resulting  credits  to 
Viking's  shippers  on  the  Exhibit 
attached  to  its  November  30, 1998 
Filing.  Viking  will  credit  this  amount  to 
its  shippers  in  the  November  1998 
invoices  that  will  be  mailed  December 
1999. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers,  persons  on  the 
official  service  list  compiled  by  the 
Secretary,  and  to  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32717  Filed  12-8-98;  8:45  am) 

BILUNQ  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 04-004] 

Willlston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

December  3. 1998. 

Take  notice  that  on  December  1, 1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
revised  tariff  sheets  hsted  on  Appendix 
A  to  the  filing,  to  become  effective 
January  1, 1999. 

On  September  18.  1998,  the 
Commission  issued  its  Letter  Order  in 
the  above-referenced  docket  accepting 
the  Settlement  Agreement  filed  by 
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Williston  Basin  on  July  24, 1998  and 
requiring  that  Williston  Basin  refile  the 
pro  forma  tariff  sheets  as  tariff  sheets  to 
be  effective  on  the  first  day  of  the 
calendar  month  commencing  no  less 
than  90  days  after  a  final  Commission 
Order  approving  the  Settlement 
Agreement.  Williston  Basin  states  that 
the  tariff  sheets  listed  above  are  in 
compliance  with  the  Commission's 
September  18, 1998  Letter  Order  and 
represent  Williston  Basin's  Pooling 
Service  and  Nomination  Aggregation 
Service. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32716  Filed  12-«-98;  8:45  am] 

BILUNQ  CODE  VT^^-0^■4» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-1 1-000,  et  al.] 

Jersey  Central  Power  &  Light 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  2, 1998. 

Take  notice  that  the  following  filings 
Jiave  been  made  with  the  Commission: 

1.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company  and  AmerGen  Ener^gy 
Company,  LLC 

tDocltet  Nos.  EC99-1 1-000,  EL99-1 3-000, 
and  ER99-754-000] 

Take  notice  that  on  November  25, 
1998,  pursuant  to  Sections  203  and  205 
of  the  Federal  Power  Act,  and  Parts  33 
and  35  of  the  Commission's  regulations 
(18  CFR  Parts  33  and  35),  Jersey  Central 
Power  &  Light  Company,  Metropolitan 
Edison  Company,  and  Permsylvania 
Electric  Company  (doing  business  as 
and  collectively  referred  to  herein  as 
GPU  Energy),  and  AmerGen  Energy 


Company,  LLC  (AmerGen),  filed  certain 
applications  and  rate  schedules 
associated  with  the  sale  of  the  Three 
Mile  Island  Unit  1  Nuclear  Generating 
Facility  (TMI-1),  located  near 
Middletown,  Pennsylvania,  by  GPU 
Energy  and  its  affiliate,  GPU  Nuclear, 
Inc.  (GPUN),  to  AmerGen  pursuant  to  an 
Asset  Purchase  Agreement  dated 
October  15, 1998  (the  TMI-1  Asset 
Purchase  Agreement). 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montaup  Electric  Company  and 
Somerset  Power  LLC 

(Docket  No.  EC99-1 2-000] 

Take  notice  that  on  November  30, 
1998  Montaup  Electric  Company 
(Montaup)  and  Somerset  Power  LLC 
(Somerset  Power)  (collectively, 
Applicants)  submitted  for  filing, 
pursuant  to  Sections  203  and  205  of  the 
Federal  Power  Act  and  Parts  33  and  35 
of  the  Commission's  regulations,  an 
application  and  interconnection 
agreement  in  connection  with  the 
proposed  sale  by  Montaup  to  Somerset 
Power  of  facilities  and  other  assets 
known  as  Somerset  Station,  pursuant  to 
a  series  of  agreements  dated  October  13, 
1998. 

Copies  of  the  filing  have  been  served 
on  the  regulatory  agencies  of  the 
Commonwealth  of  Massachusetts  and 
the  States  of  Rhode  Island  and 
Connecticut. 

Comment  date:  December  30,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service 
Corporation,  et  al. 

[Docket  No.  ER97-697-002] 

Take  notice  that  on  November  14, 
1997,  Allegheny  Power  Service 
Corporation,  Cleveland  Electric 
Illuminating  Company,  Toledo  Edison 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company, 
Southern  Company  Services,  Inc., 
Virginia  Electric  &  Power  Company,  and 
Ontario  Hydro  submitted  a  six-month 
report  on  the  GAPP  Experiment  which 
was  initiated  on  April  2,  1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 


4.  Horizon  Energy  Company 

(Docket  No.  ER98-380-006] 

Take  notice  that  on  November  25, 
1998,  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

5.  New  England  Power  Fool 

[Dofcket  No.  ER99-725-000] 

Take  notice  that  on  November  27, 
1998,  the  New  England  Power  Pool 
(NEPOOL)  Executive  Committee  filed  a 
Senrice  Agreement  for  Through  or  Out 
Service  or  In  Transmission  Service 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  18  CFR  35.13  of  the 
Commission's  regulations. 

Acceptance  of  this  Service  Agreement 
vfill  recognize  the  provision  of  Firm  In 
Service  transmission  to  Central  Maine 
Power  Company,  in  conjunction  with 
Regional  Network  Service,  in 
accordance  with  the  provisions  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  filed  with  the 
Commission  on  December  31,  1996,  as 
amended  and  supplemented. 

NEPOOL  requests  a  retroactive 
eff»ctive  date  of  November  1,  1998  for 
commencement  of  transmission  service. 

Copies  of  this  filing  were  sent  to  all 
NEPOOL  members,  the  New  England 
public  utility  commissions  and  all 
parties  to  the  transaction. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER99-72&-0001 

Take  notice  that  on  November  27, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  dated  December  1 , 
1998,  between  KCPL  and  Entergy 
Services,  Inc.  This  Agreement  provides 
foi'Non-Firm  Power  Sales  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

KCPL  proposes  an  effective  date  of 
December  1, 1998,  and  requests  waiver 
of  the  Commission's  notice  requirement. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Washington  Water  Power  Company 

(Docket  Nk).  ER99-727-OO0) 

Take  notice  that  on  November  27, 
1998,  notice  is  hereby  given  that  Service 
Agreement  No.  84,  previously  filed  with 
the  Federal  Energy  Regulatory 
Commission  by  Washington  Water 
Power,  under  the  Commission's  Docket 
No.  ER97-1252-000  with  Mock  Energy 
Services.  LP,  is  to  be  terminated 
December  31,  1998  by  request  of  the 
power  marketer,  by  letter  dated 
September  15,  1998,  because  of  its 
decision  to  exit  the  power  marketing 
business. 

Notice  of  the  termination  has  been 
served  on  Coral  Energy  Resources.  LP. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

[Docket  No.  ER99-72&-000] 

Take  notice  that  on  November  27, 
1998,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  Service 
Agreement  under  APS'  FERC  Electric 
Tariff,  Original  Volume  No.  3,  Market 
rate  Tariff  No.  1,  for  service  to  the 
Merchant  Energy  Group  of  the 
Americas,  Inc.  (MEGA). 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  MEGA. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER99-729-000) 

Take  notice  that  on  November  27, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  dated  October  30, 
1998,  between  KCPL  and  Constellation 
Power  Source,  Inc.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636. 

KCPL  proposes  an  effective  date  of 
November  5,  1998,  and  requests  waiver 
of  the  Commission's  notice  requirement. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-73(M)00l 

Take  notice  that  on  November  27, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  dated  October  30, 
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1998,  between  KCPL  and  Constellation 
Power  Source.  Inc.  This  Agreement 
provides  for  the  rates  and  charges  for 
Short-Term  Firm  Point-To-Point 
Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No.  OA97- 
636-000. 

KCPL  proposes  an  effective  date  of 
November  5.  1998  and  requests  a  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 

Comment  date:  December  17.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-731-0001 

Take  notice  that  on  November  27. 
1998.  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2.  a  service 
agreement  for  Sempra  Energy  Trading 
Corp..  to  purchase  electric  capacity  and 
energy  pursuant  at  negotiated  rates, 
terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Sempra  Energy  Trading  Corp. 

Comment  date:  December  17.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Washington  Water  Power  Company 

(Docket  No.  ER99-73  2-000] 

Take  notice  that  on  November  27. 
1998.  Washington  Water  Power 
Company  (WWP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  Section  205(d) 
of  the  Federal  Power  Act.  with  18  CFR 
Part  35  of  the  Commission  Rules  and 
regulations  and  Paragraph  11.  (D)  of 
FERC  Docket  No.  ER97-7-000.  an 
executed  Long  Term  Service  Agreement 
and  Amendment  under  WWP's  FERC 
Electric  Tariff  First  Revised  Volume  No. 
9.  with  Montana  Power  Company,  Puget 
Sound  Energy,  Portland  General  Electric 
(PGE)  and  PacifiCorp.  whereby  WWP 
vydll  provide  the  energy  to  operate 
pumps  at  the  Nichols  Pumping  Station 
for  the  Colstrip  Project.  Also  included 
with  this  filing  are  previously  filed 
Certificates  of  Concurrence  for  each 
party  to  the  Agreement  in  the  event  a 
Party  elects  to  make  exchanges,  with  the 
exception  of  PGE.  WWP  is  filing  a 
Certificate  of  Concurrence  by  PGE  dated 
November  25,  1998. 

WWP  requests  waiver  of  the  prior 
notice  requirements  and  requests  that 
this  Service  Agreement  and  Amendment 


be  accepted  for  filing  effective 
November  1,  1998. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-733-000] 

Take  notice  that  on  November  27. 
1998.  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  executed 
Service  Agreements  with  Merchant 
Energy  Group  of  the  Americas,  Inc.,  and 
Potomac  Electric  Power  Company  under 
the  provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
These  Service  Agreements  supersede 
the  un-executed  Agreements  originally 
filed  in  Docket  No.  ER98-3385-O00  and 
approved  effective  May  18,  1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

[Docket  No.  ER99-734-000J 

Take  notice  that  on  November  27, 
1998.  the  New  England  Power  Pool 
(NEPOOL  or  Pool),  Executive 
Committee  filed  a  request  for 
termination  of  memtership  in  NEPOOL, 
with  an  effective  date  of  December  1, 
1998,  of  Delmarva  Power  &  Light 
Company  (Delmarva).  Such  termination 
is  pursuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1, 1971,  as 
amended,  and  previously  signed  by 
Delmarva.  The  New  England  Power  Pool 
Agreement,  as  amended  (the  NEPOOL 
Agreement),  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Delmarva  with  an 
effective  date  of  December  1,  1998, 
would  relieve  this  entity,  at  Delmarva's 
request,  of  the  obligations  and 
responsibilities  of  Pool  membership  and 
would  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
remove  Delmarva  fi-om  membership  in 
the  Pool. 

Comment  date:  December  17,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Pool 

[Docket  No.  ER99-735-^X)0] 

Take  notice  that  on  November  27, 
1998.  the  New  England  Power  Pool 
(NEPOOL  or  Pool).  Executive 
Committee  filed  a  request  for 
termination  of  membership  in  NEPOOL. 
with  an  effective  date  of  December  1 . 
1998.  of  PacifiCorp  Power  Marketing. 
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rl7.  1998,  in 
Paragraph  E 


Inc.,  (PacifiCorp).  Such  termination  is 
pxwsuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1, 1971,  as 
amended,  and  previously  signed  by 
PacifiCorp.  The  New  England  Power 
Pool  Agreement,  as  amended  (the 
NEPOOL  Agreement),  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Conmiittee  states  that 
termination  of  PacifiCorp  with  an 
effective  date  of  December  1, 1998, 
would  relieve  this  entity,  at  PacifiCorp's 
request,  of  the  obligations  and 
responsibilities  of  Pool  membership  and 
would  not  change  the  NEPOOL 
Agreement  in  any  maimer,  other  than  to 
remove  PacifiCorp  from  membership  in 
the  Pool. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
art  the  end  of  this  notice. 

18.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-736-0001 

Take  notice  that  on  November  27, 
1998,  Virginia  Electric  and  Power 
Company,  tendered  for  filing  effective 
January  1, 1998,  the  Service  Agreement 
with  Ohio  Edison  Company,  filed  under 
Docket  No.  ER97-2511,  designated  as 
Service  Agreement  No.  39,  under  FERC 
Electric  Tariff  Original  Volume  No.  5, 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Virginia  Electric  and 
Power  Company  is  to  be  assigned  to 
FirstEnergy  Corp. 

Copies  of  the  filing  were  served  upon 
Ohio  Edison  Company,  FirstEnergy 
Corp.,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  17. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-737-000] 

Take  notice  that  on  November  27, 
1998,  Virginia  Electric  and  Power 
Company,  tendered  for  filing  a  Service 
Agreement  with  Duke/Louis  Dreyfus 
L.L.C.,  effective  October  1, 1998,  filed 
under  Docket  No.  ER96-2920, 
designated  as  Service  Agreement  No.  5, 
imder  FERC  Electric  Tariff  Original 
Volume  No.  5,  filed  by  Virginia  Electric 
and  Power  Company  is  to  be  assigned  to 
Duke  Energy  Trading  and  Marketing, 
L.L.C. 

Copies  of  the  filing  were  served  upon 
Duke/Louis  Dreyfus  L.L.C.,  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  UtiUties 
Commission. 


Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Peco  Energy  Company 

[Docket  No.  ER99-738-0001 

Take  notice  that  on  November  27, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  November  20,  1998  with 
Northeast  Energy  Services,  Inc. 
(NORESCO),  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
NORESCO  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
November  20, 1998.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NORESCO  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ameren  Services  Company 

[Docket  No.  ER99-739-0001 

Take  notice  that  on  November  27, 
1998,  Ameren  Services  Company  (ASC). 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  ASC  and  Madison  Gas  & 
Electric  Co.,  (MG&E).  ASC  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  ASC  to  make  sales  of  capacity 
and  energy  at  market  based  rates  to 
MG&E  pursuant  to  ASC's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER98-3285-000. 

ASC  requests  that  the  service 
Agreement  be  allowed  to  become 
effective  October  27. 1998. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER99-7 40-000] 

Take  notice  that  on  November  27, 
1998,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
two  (2)  service  agreements  for  firm 
transmission  service  under  Part  n  of  its 
Transmission  Services  Tariff 
respectfully  with  TransAha  Energy 
Marketing,  Inc.,  and  Constellation 
Power  Source,  Inc.,  and  two  (2)  service 
agreements  for  non-firm  transmission 
service  imder  Part  11  of  its  Transmission 
Services  Tariff  respectfully  with 
TransAlta  Energy  Marketing,  Inc.,  and 
Constellation  Power  Source,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  each  service 
agreement. 


Comment  date;  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  t^  end  of  this  notice. 

21.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-74  3-000) 

Take  notice  that  on  November  27, 
1998,  Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
a  letter  stating  that  CVPS  does  not  plan 
to  file  a  Forecast  1999  Cost  Report  for 
FERC  Electric  Tariff.  Original  Volume 
No.  4,  since  there  are  no  customers 
expected  to  take  such  service. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER99-744-0001 

Take  notice  that  on  November  27. 
1998.  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1999  Cost  Report  required 
imder  Paragraph  Q-2  on  Original  Sheet 
No,  19  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  Rate  Schedule)  imder  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc..  (Customer).  CVPS  states  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6,  1989.  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-745-0001 

Take  notice  that  on  November  27, 
1998,  Central  Vermont  Public  Service 
Corporation  (CVPS).  tenaered  for  filing 
the  Forecast  1999  Cost  Report  required 
under  Article  2.3  on  Second  Revised 
Sheet  No.  18.  of  FERC  Electric  Tariff, 
Original  Volume  No.  3,  of  CVPS  under 
which  CVPS  provides  transmission  and 
distribution  service  to  Vermont  Electric 
Cooperative.  Inc.,  Lyndonville  Electric 
Department.  Village  of  Ludlow  Electric 
Li^t  Department,  Village  of  Johnson 
Water  and  Light  Department.  Village  of 
Hyde  Park  Water  and  Light  Department. 
Rochester  Electric  Light  and  Power 
Company,  and  Woodsville  Fire  District 
Water  and  Light  Department. 

Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Automated  Power  Exchange,  Inc. 

[Docket  No.  ER99-746-0001 

Take  notice  that  on  November  27, 
1998,  Automated  Power  Exchange,  Inc., 
filed  a  revision  to  its  rate  schedule. 
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Comment  date:  December  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Connecticut  Valley  Electric 
Company  Inc. 

[Docket  No.  ER99-748-000) 

Take  notice  that  on  November  27, 
1998,  Connecticut  Valley  Electric 
Company  Inc.  (Connecticut  Valley), 
tendered  for  filing  the  determination  of 
the  1998  payment  to  Connecticut  Valley 
as  provided  by  the  Transmission  Service 
Agreement  with  Woodsville  Water  & 
Light  Department  (Woodsville)  dated 
December  15. 1975.  Such  agreement  was 
originally  filed  in  Docket  No.  ER94- 
637-000  and  designated  at  Rate 
Schedule  FERC  No.  12. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  ES99-1 3-000) 

Take  notice  that  on  November  23, 
1998,  Florida  Keys  Electric  Cooperative 
Association,  Inc.  (FKEC)  submitted  for 
filing  an  application  to  issue  securities 
pursuant  to  section  204  of  the  Federal 
Powers  Act  (FPA).  16  U.S.C.  §  824c.  and 
Part  34  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
(18  CFR  Part  34).  FKEC's  filing  is 
available  for  public  inspection  at  its 
offices  in  Tavemier,  Florida. 

FKEC  respectfully  requests  that  the 
Commission  (1)  exempt  FKEC  ft-om  any 
requirement  to  use  competitive  bidding 
or  negotiated  placement  in  relation  to 
the  debt,  (2)  authorize  long-term 
borrowing  pursuant  to  a  mortgage,  and 
(3)  authorize  borrowing  pursuant  to  two 
credit  lines  for  the  two-year  period 
beginning  January  4,  1999. 

Comment  date:  December  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Tampa  Electric  Company 

(Docket  No.  OA97-642-O00] 

Take  notice  that  on  November  30. 
1998,  Tampa  Electric  Company  (Tampa 
Electric)  amended  its  pending  filing  in 
this  docket  by  submitting  revised  tariff 
sheets  for  inclusion  in  the  open  access 
transmission  tariff  that  Tampa  Electric 
filed  on  July  14,  1997.  in  compliance 
with  Order  No.  888-A. 

Tampa  Electric  states  that  the 
tendered  tariff  sheets:  (1)  update  the 
tariff  administrator's  title  and  address 
information;  (2)  correct  inadvertent 
errors  and  omissions  in  the  text  of  the 
tariff:  (3)  conform  the  scheduling 
procedures  to  current  regional  practices; 
and  (4)  update  the  specified  real  power 
loss  factor. 
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Tampa  Electric  proposes  that  the  tariff 
sheets  updating  the  real  power  loss 
factor  be  made  effective  on  May  1,  1998, 
and  that  the  other  tariff  sheets  be  made 
effective  on  May  3,  1997,  or  such  other 
date  that  the  Commission  specifies  as 
the  effective  date  for  the  tariff. 

Copies  of  the  amendatory  filing  have 
been  served  on  all  persons  on  the 
official  service  list  in  this  docket  and 
the  Florida  Public  Service  Commission. 

Comment  date:  December  30.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32613  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-80(M)00] 

Eastern  Shore  Natural  Gas  Company; 
Revised  Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  1999  System  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

Decembers,  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Eastern  Shore  Natural  Gas  Company's 
(Eastern  Shore)  proposal  to  construct 
about  4.5  miles  of  16-inch-diameter 
pipeline  in  Chester  County, 
Pennsylvania;  3.5  miles  of  16-inch- 
diameter  pipeline  in  New  Castle  County 
Delaware;  and  one  1,085  horsepower 
(hp)  compressor  unit  in  New  Castle 


County  proposed  in  the  1999  System 
Expansion  Project. i  The  application  and 
other  supplemental  filings  in  this  docket 
are  available  for  viewing  on  the  FERC 
Internet  website  (wwrw.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  ft-om  the  RIMS  Menu,  and 
follow  the  instructions. 

This  EA  will  be  used  by  the 
Commission  in  its  decisiormiaking 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  cm  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  l.^ 

Summary  of  the  Proposed  Project 

Eastern  Shore  seeks  authorization  for 
the  following: 

•  Install  a  1.085  hp  compressor  unit 
at  its  existing  Del  City  Compressor 
Station,  3  miles  west  of  Delaware  City, 
New  Castle  County.  Delaware; 

•  Construct  about  4.5  miles  of  16- 
inch-diameter  loop  in  Chester  County, 
Pennsylvania; 

•  Construct  about  3.5  miles  of  16- 
inch-diameter  loop  in  New  Castle 
County,  Delaware. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  56.1  acres  of  land. 
Following  construction,  about  36.1  acres 
wrould  be  maintained  as  new  permanent 
right-of-way.  The  remaining  20.0  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use. 


'  Eastern  Shore  Natural  Gas  Company's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 

*  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 
NE..  Washington.  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


Federal  Register / Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Notices 


67875 


facilities  is 


The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  envirorunental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Comiriission  requests  public 
comments  on  the  scope  of  the  issues  it 
v»rill  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Land  use. 

•  Cultural  resources. 

•  Vegetation  and  wdldlife. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Air  quality  and  noise. 
I  •  Hazardous  Waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pages  4  and  5  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 


based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Eastern  Shore.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  One  federally  listed  threatened 
species,  the  bog  turtle,  may  occur  in  the 
proposed  project  area. 

•  Nineteen  streams  and  thirteen 
wetlands  would  be  crossed  by  the 
project. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Cormnission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
enviroimiental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP98-800- 

000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  4,  1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 


Th*e  date  for  fifing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
later  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  Hmitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Paul  McKee  of  the  Commission's  Office 
of  External  Affairs  at  (202)  208-1088  or 
on  the  FERC  website  (wwrw.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Ooc.  98-32709  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recomnf>endations,  Temis 
and  Conditions,  and  Prescriptions 

December  3, 1998. 

Take  notice  that  the  following 
hydroelectric  application  hasbeen  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appy/cation;  Subsequent 

Iic6ns6* 

b.  Project  No  :  1981-010. 

c.  Date  filed:  February  25,  1998. 

d.  Applicant:  Oconto  Electric 
Cooperative. 

e.  Name  of  Project:  Stiles  Project. 

f  Location:  On  the  Oconto  River,  near 
the  City  of  Oconto  Falls,  Oconto  County, 
Wisconsin.  This  project  would  not 
utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Tony 
Anderson,  General  Manager,  Oconto 
Electric  Cooperative.  7479  REA  Road, 
P.O.  Box  168,  Oconto  Falls.  WI  54154- 
0168,  (920)  846-2816. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack,  E-mail  address 
patricia.leppertslack@ferc.fed. us  or 
telephone  (202)  219-2767. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
coirditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
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Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission, 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  a  20-foot- 
high  earthen  embankment  and  463-acre 
impoundment;  (2)  a  66-foot-long 
powerhouse,  containing  two  generating 
units  with  a  total  capacity  of  1,000 
kilowatts;  (3)  a  substation;  and  other 
appurtenances. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference,  located 
at  888  First  Street  N.E.,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

A4.  Development  Application- 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  appUcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Conunission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991  56 
FR  23108.  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 


conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 


[FR  Doc.  98-32712  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

December  3,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
License. 


b.  Projects:  Catawba-Wateree  Project 
No.  2232-381;  Ninety-Nine  Islands 
Project  No.  2331-014;  Gaston  Shoals 
Project  No.  2332-021;  Keowee  & 
Jocassee  Project  No.  2503-048;  Bad 
Creek  Project  No.  2740-041. 

c.  Date  Filed:  November  5,  1998. 

d.  Applicant:  Duke  Power  Company. 

e.  Location:  The  five  hydroelectric 
projects  listed  above  are  on  the  Catawba 
River  in  the  general  region  of  western 
North  Carolina  and  northern  South 
Carolina.  The  following  Lakes  are 
included  in  the  above  projects:  James, 
Rhodhiss,  Hickory,  Lookout  Shoals, 
Norman,  Mountain  Island,  Wylie, 
Fishing  Creek,  Great  Falls,  Rocky  Creek, 
Wateree,  Bad  Creek,  Ninety-nine 
Islands,  Gaston  Shoals,  Jocassee  and 
Keowee. 

f.  Filed  Pursuant  to:  18  CFR  4.200. 

g.  Applicant  Contact:  Mr.  Joe  Hall, 
Duke  Power,  P.O.  Box  1006,  Charlotte, 
NC  28201-1006,  (704)  382-8576. 

h.  FEBC  Contact:  Steve  Hocking  (202) 
219-2656. 
i.  Comment  Date:  January  7,  1999. 
j.  Description  of  Amendment:  Duke 
Power  requests  Commission  approval  of 
an  Excavation  programmatic  Agreement 
(PA)  for  its  five  hydroelectric  projects 
fisted  above.  The  PA  would  allow  Duke 
to  authorize,  without  Commission 
approval,  applications  to  dredge  or 
excavate  less  than  2,000  cubic  yards  of 
soil  from  the  above  lakes.  The  PA 
outlines  those  procedures  Duke  Power 
would  use  to  review  such  applications 
including  its  permitting  process, 
excavation  criteria,  consultation 
requirements,  environmental 
requirements  and  other  restrictions. 
1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST"  OR 
"MOTION  TO  INTERVENE",  as 


representativ 
Linwood  A.  W 
Acting  Secretw 
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applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
niing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-32713  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1 7-000] 

Landowner  Notification,  Residential 
Area  Designation  and  Environmental 
Filing  Requirements;  Notice 
Organizing  Staff  Conference 

December  3, 1998. 

This  notice  provides  the 
organizational  format  for  the  Federal 
Energy  Regulatory  Commission  staff 
conference  to  be  held  on  December  9, 
1998.  The  purpose  of  this  conference  is 
to  enable  interested  parties  to  discuss 
with  staff,  as  well  as  each  other,  issues 
relating  to  the  Commission's  landowner 
notification  policies  and  its 
environmental  designation  of  residential 
areas. 

On  October  16, 1998,  notice  of  the 
technical  conference  was  published  in 
the  Federal  Register.'  The  notice 
requested  those  who  were  intereted  in 
making  presentations  at  the  conference 
to  submit  a  request  for  time.  Ten  parties 
indicated  an  interest  in  participating  at 
the  conference. 

The  conference  will  begin  with 
opening  remarks  by  Commission  staff 
and  Commissioner  Linda  Breathitt.  The 
opening  remarks  will  be  followed  by  the 
presentations.  Each  presentation  will  be 


limited  to  ten  minutes.  After  the  first 
five  presentations,  time  will  be  allowed 
for  questions  to  be  asked  of  the 
presenters  by  the  staff  and  those  in  the 
audience.  There  will  then  be  a  break 
followed  by  the  remaining  presentations 
and  another  discussion  session. 

The  order  of  presentation  will  be: 

Representative  from  Central  Maine 
Power  Company;  Mary  Hanna, 
Citizens  Advocates  for  Pipeline 
Safety;  Steven  Horton,  Duke  Energy 
Pipelines;  Joan  Dreskin,  INGAA;  Anne 
Marie  Mueser,  GASP  Coalition. 

Suzanne  Ryan  or  Sheila  Bergeron, 
Newrton  Citizens  Committee;  Dave 
Sinclair,  Enron  Gas  Pipeline  Group; 
Gordon  Busy,  Ohio-Pa.  Landowners 
Association;  Representative  from 
Pipeline  Contractors  Association; 
Floyd  Ball,  Transcontinental  Gas  Pipe 
line  Company 

We  anticipate  that  presentations  will 
be  completed  prior  to  lunch.  If 
necessary,  we  will  reconvene  after 
lunch  to  continue  discussion  and  take 
comments  from  the  audience. 

An  overhead  projector  will  be  made 
available  at  the  conference.  If  those 
making  presentations  require  additional 
audiovisual  services,  they  should 
contact  John  Leiss  at  (202)  208-1106  by 
December  7, 1998. 

The  conference  will  begin  at  9:00  a.m. 
at  the  Commission's  offices,  888  First 
Street,  NE,  Washington,  DC  in  the 
Commission  Meeting  Room.  The  Capitol 
Connection  patrons  in  the  Washington, 
DC  area  will  receive  notices  regarding 
the  broadcast  of  the  conference.  It  also 
will  be  available,  for  a  fee,  live  over  the 
Internet,  via  C-Band  Satellite,  and  via 
telephone  conferencing.  Persons 
interested  in  receiving  the  broadcast,  or 
who  need  further  information,  should 
contact  Shirley  Al-Jarani  of  Julia  Morelli 
at  the  Capitol  Connection  (703-993- 
3100)  as  soon  as  possible  or  visit  the 
Capitol  Connection  web  site  at  http:// 
www.capitolconnection.gmu.edu  and 
cHck  on  "FERC." 

Questions  about  the  conference 
should  be  directed  to:  John  S.  Leiss, 
Office  of  Pipeline  Regulation,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  (202)  208-1106. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-32708  Filedl2-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-61W-71 

Final  Notification  of  Health  Effects 
Testing  Requirements  for  Baseline 
Gasoline  and  Oxygenated  Nont>aseline 
Gasolines  and  Approval  of  an 
Alternative  Emissions  Generator 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  that  the  Environmental 
Protection  Agency  (EPA)  has  notified 
the  American  Petroleum  Institute  (API) 
test  group  consortium  (hereinafter 
211(d)  Research  Group)  for  baseline 
gasoline  and  gasolines  containing 
methyl  tertiary  butyl  ether  (MTBE)  and 
other  oxygenates,  of  the  final 
Alternative  Tier  2  health  effects  testing 
requirements  under  the  fuel  and  fuel 
additive  (F/FA)  registration  testing 
reqilirements  of  40  CFR  part  79.  This 
document  also  announces  that  EPA  has 
approved  the  API  alternative 
evaporative  emissions  generator  for  use 
in  animal  toxicity  testing  under  the  F/ 
FA  registration  health  effects  testing 
regulations  at  40  CFR  79.57. 
DATES:  The  Alternative  Tier  2  health 
effects  testing  requirements  are  effective 
upon  receipt  by  the  211(b)  Research 
Group  of  the  notification  letter 
discussed  in  this  document. 
ADDRESSES:  Written  requests  for 
information  regarding  this  notification 
should  be  addressed  to  Public  Docket 
No.  A-96-16,  Waterside  Mall  (Room  M- 
1500),  Environmental  Protection 
Agency,  Air  Docket  Section,  401  M 
Street,  SW,  Washington,  DC  20460. 
Materials  relevant  to  this  notification 
have  been  placed  in  Docket  A-96-16. 
Documents  may  be  inspected  between 
the  hours  of  8:00  a.m.  to  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

FOR  FURTHER  INFORPylATlON  CONTACT:  John 
Brophy,  Environmental  Scientist,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation.  (202)  564- 
9068. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture 
gasohne  with  or  without  the  fuel 
additives  MTBE,  ethyl  tertiary  butyl 
ether  (ETBE).  ethyl  alcohol  (EtOH), 
tertiary  amyl  methyl  ether  (TAME), 
diisopropyl  ether  (DIPE),  and  tertiary 
butyl  alcohol  (TBA)  and  manufacturers 
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of  these  oxygenates  and  other  gasoline 
additives.  Regulated  categories  and 
entities  include: 
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Category 

Examples  of  regulated 
entities 

Industry  

Oil  refiners,  gasoline  import- 
ers, oxygenate  blenders, 
oxygenate  and  fuel  addi- 
tive manufacturers. 

This  table  is  not  intended  to  be 
exhaustive,  but,  rather,  illustrates  the 
types  of  entities  that  EPA  is  currently 
aware  of  that  are  likely  to  be  regulated 
by  this  action.  Other  types  of  entities 
not  listed  in  this  table  could  also  be 
regulated.  To  determine  whether  an 
entity  not  described  by  the  examples 
listed  in  the  table  is  subject  to  these 
requirements,  refer  to  the  applicability 
criteria  in  part  79  of  title  40  of  the  Code 
of  Federal  Regulations.  If  questions 
remain  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

In  accordance  with  40  CFR  79.56(a), 
manufacturers  of  F/FAs  may  satisfy  the 
Subpart  F  testing  requirements  on  a 
group  basis.  Each  individual 
manufacturer  that  is  a  member  of  such 
a  group,  however,  continues  to  be 
individually  subject  to  the  testing  and 
data  submission  requirements.  Thuj. 
this  notice  serves  as  a  notice  to  all 
manufacturers  of  the  subject  F/FAs.  that 
are  not  exempted  from  these 
requirements  under  the  small  business 
provisions  of  40  CFR  79.58(d),  that  they 
are  subject  to  these  requirements. 

I.  Introduction 

The  Clean  Air  Act  (CAA),  as 
amended,  required  the  Administrator  of 
EPA  to  promulgate  regulations  requiring 
manufacturers  of  fuels  and  fuel 
additives  to  conduct  tests  to  determine 
potential  health  effects  of  such 
products.  The  final  rule,  promulgated 
on  May  27, 1994.  established  new 
health  effects  testing  requirements  for 
the  registration  of  designated  F/FAs  as 
authorized  by  sections  211(b)(2)  and 
211(e)  of  the  CAA. 

The  registration  requirements  are 
organized  within  a  three-tier  structure. 
Tier  1  requires  F/FAs  manufacturers  to 
supply  to  EPA  (1)  the  identity  and 
concentration  of  certain  emission 
products  of  designated  F/FAs  and  an 
analysis  of  potential  emission 
exposures,  and  (2)  any  available 
information  regarding  the  health  and 
welfare  effects  of  the  whole  and 
speciated  emissions.  40  CFR  79.52.  Tier 
2  requires  that  combustion  emissions  of 
each  F/FA  subject  to  the  testing 
requirements  be  tested  for  subchronic 


systemic  and  organ  toxicity,  as  well  as 
the  assessment  of  specific  health  effects 
endpoints.  40  CFR  79.53.  Tier  3  testing 
may  be  required,  at  EPA's  discretion, 
when  remaining  uncertainties  as  to  the 
significance  of  observed  health  or 
welfare  effects,  or  emissions  exposures 
interfere  with  EPA's  ability  to 
reasonably  assess  the  potential  risks 
posed  by  emissions  from  a  F/FA.  40 
CFR  79.54.  EPA's  regulations  permit 
submission  of  adequate  existing  test 
data  in  lieu  of  conducting  new 
duplicative  tests.  40  CFR  79.53(b).  In 
addition,  EPA's  regulations  permit  the 
health  effects  testing  requirements  to  be 
satisfied  by  participation  in  groups  that 
are  established  in  accordance  with  the 
grouping  criteria  set  forth  at  40  CFR 
79.56.  The  regulations  also  include 
provisions  for  small  businesses  and 
certain  types  of  products.  40  CFR  79.58. 
At  its  discretion.  EPA  may  modify  the 
standard  Tier  2  health  effects  testing 
requirements  for  a  F/FA  (or  group 
thereof)  by  substituting,  adding,  or 
deleting  testing  requirements;  or 
changing  the  underlying  vehicle/engine 
specifications.  40  CFR  79.58(c).  EPA 
will  not.  however,  delete  a  testing 
requirement  for  a  specific  endpoint  in 
the  absence  of  existing  adequate 
information,  or  an  alternative  testing 
requirement  for  that  endpoint.  40  CFR 
79.58(c).  When  EPA  exercises  its 
authority  under  this  special  provision,  it 
wrill  allow  an  appropriate  time  for 
completion  of  the  prescribed  alternative 
tests. 

n.  Alternative  Tier  2  Testing 
Requirements 

The  Agency  notified  the  211(b) 
Research  Group  on  August  20,  1997,  of 
proposed  health  effects  testing  required 
under  Alternative  Tier  2  for  baseline 
gasoline  and  oxygenated  nonbaseline 
gasolines,  and  the  proposed  schedule 
for  completion  and  submission  of  such 
tests.  An  associated  Federal  Register 
noUce  (62  FR  47400)  initiated  a  60-day 
public  comment  period  which  was 
extended  an  additional  60  days  (62  FR 
60675),  to  accommodate  both  the  211(b) 
Research  Group's  request  for  an 
extension,  and  to  also  allow  the  general 
public  an  additional  period  of  time  to 
comment.  Copies  of  the  documents 
associated  with  the  extension  and 
notification  of  the  proposed  tests  and 
schedule  under  the  Ahemative  Tier  2 
provisions  have  been  placed  in  the 
Docket. 

This  document  announces  that  the 
EPA  has  notified  the  211(b)  Research 
Group  of  the  final  Alternative  Tier  2 
health  effects  testing  requirements 
under  40  CFR  79.58(c). 


The  Agency  notified  API.  by  certified 
letter  dated  November  2,  1998,  of  the 
specific  tests  which  the  Agency  is 
requiring  under  the  Alternative  Tier  2 
provisions  for  baseline  gasoline  and 
oxygenated  nonbaseline  gasolines,  and 
the  schedule  for  completion  and 
submission  of  such  tests.  A  copy  of  the 
letter  as  well  as  the  tests  and  schedule 
under  the  Alternative  Tier  2  provisions 
have  been  placed  in  the  Public  Docket 
No.  A-96-16,  Waterside  Mall  (Room  M- 
1500),  Environmental  Protection 
Agency.  Air  Docket  Section.  401  M 
Street.  SW,  Washington,  DC  20460.  The 
notification  letter  is  also  available  on 
the  internet  via  the  EPA's  Mobile 
Sources  home  page  at  http:// 
www.epa.gov/OMSWWW/. 

III.  Alternative  Evaporative  Emissions 
Generator 

This  document  also  announces  that 
EPA  has  approved  the  211(b)  Research 
Group's  alternative  evaporation 
emissions  generator  for  animal  toxicity 
testing  allowed  under  the  F/FAs 
registration  testing  requirements  of  40 
CFR  79.57(0(5). 

Dr.  Carol  J.  Henry,  Director  of  the 
Health  and  Environmental  Sciences 
Department.  API.  and  head  of  the  211(b) 
Research  Group,  on  July  1.  1997.  sent  a 
certified  letter  to  EPA  requesting 
approval  of  an  alternative  method  for 
generating  evaporative  emissions 
(known  as  the  stripper  still  method)  for 
use  in  emissions  characterization  and 
animal  health  effects  testing  in 
accordance  with  the  Alternative  Tier  2 
provisions. 

Scientists  from  several  EPA  offices 
have  reviewed  the  API  submission  for 
an  alternative  evaporative  emissions 
generation  method  and  concluded  that 
it  has  met  the  necessary  criteria  under 
40  CFR  79.57(f)(5).  Therefore,  the 
"stripper  still"  method  has  been 
approved  for  use  in  the  Alternative  Tier 
2  animal  toxicology  tests. 

In  accordance  with  the  requirements 
under  40  CFR  79.57(f)(5)(ii),  all 
supporting  procedural  descriptions  and 
justifications  received  from  the  211(b) 
Research  Group  have  been  placed  in  ihe 
public  record,  along  with  the  API 
request  letter  and  EPA's  evaluation  of 
the  methodology. 

rv.  Environmental  Impact 

EPA's  health  effects  testing 
notification  will  result  in  no  immediate 
environmental  impact.  Section  211(c)  of 
the  Clean  Air  Act,  however,  authorizes 
EPA  to  take  regulatory  action  on  fuels 
and  fuel  additives  on  the  basis  of 
information  obtained  from  health  effects 
testing  conducted  by  manufacturers  of 
F/FAs.  Therefore,  the  information 
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obtained  as  a  result  of  the  testing 
required  by  EPA's  notification  may 
provide  a  basis  for  further  regulatory 
action. 

V.  Economic  Impact 

Although  the  total  cost  for  the  testing 
requirements  is  significant,  the  cost  is 
being  shared  among  many  F/FA 
manufacturers.  Therefore,  the  actual 
cost  to  an  individual  F/FA  manufacturer 
is  expected  to  be  modest.  The  F/FAs 
regulations  at  40  CFR  79.58(d)  contain 
special  provisions  for  those  fuel  or  fuel 
additive  manufacturers  whose  total 
annual  sales  are  less  than  $50  million, 
exempting  these  parties  from  the 
requirements  discussed  in  this 
document. 

List  of  Subjects  in  40  CFR  Part  79 

Environmental  protection.  Air 
pollution  control.  Gasoline, 
Conventional  gasoline,  Oxygenates, 
Methyl  tertiary  butyl  ether.  Motor 
vehicle  pollution. 

Dated:  November  17, 1998. 
Robert  Perciasepe, 
Assistant  Administrator. 
[FR  Doc.  98-32682  Filed  12-8-98;  8:45  am) 
BILUNG  CODE  6660-<0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6199-6] 

Proposed  Settlement;  Polymers  and 
Resins  I  and  IV  Emission  Standard 
Litigation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Partial 

Settlement;  Request  for  Public 

Comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
partial  settlement  of  Wellman,  Inc.  et  al. 
V.  EPA,  No.  96-1419  (D.C.  Cir.)  and 
Union  Carbide  Corporation,  et  al.  v. 
EPA,  No.  96-1413  (D.C.  Cir.).  For  a 
period  of  thirty  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement  from  persons  who 
were  not  named  as  parties  to  the 
litigation  in  question.  EPA  or  the 
Department  of  Justice  is  authorized 
under  section  113(g)  to  withdraw  its 
consent  to  the  Settlement  Agreement  if 
appropriate  in  light  of  the  public 
comments. 

The  cases  involve  challenges  to  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 


Group  I  Polymers  and  Resins,  pubUshed 
in  the  Federal  Register  at  61  FR  46906 
on  September  5, 1996,  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutant  Emissions:  Group  IV  Polymers 
and  Resins  published  in  the  Federal 
Register  at  61  FR  48208  on  September 
12,  1996. 

DATES:  Written  comments  on  the 
Settlement  Agreement  must  be  received 
by  January  8, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mark  Dyner,  Office  of  General 
Counsel  (2333),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (202)  260-5085. 
Copies  of  the  Settlement  Agreement  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Law  Office  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (202)  260-7606. 

SUPPLEMENTARY  INFORMATION:  There  is  a 
separate  proposed  partial  settlement 
agreement  ("agreement")  for  each  case; 
however,  the  issues  addressed  in  the 
agreements  and  the  proposed  resolution 
of  those  issues  are  in  most  relevant 
respects  the  same.  The  agreements  are 
both  between  EPA  and  the  petitioner, 
The  Dow  Chemical  Company.  For  the 
convenience  of  interested  parties, 
following  is  a  brief  summary  of  some  of 
the  key  points  of  the  agreements. 

The  agreements  require  EPA  to 
conduct  notice  and  comment 
rulemaking  proposing  (1)  changes  in  the 
subject  rules  to  resolve  certain 
differences  between  the  rules  and  the 
Hazardous  Organic  NESHAP  ("HON"); 
(2)  clarification  of  the  applicability 
provisions  regarding  additions  to  plant 
sites;  (3)  revision  of  the  applicability 
provisions  that  address  primary  product 
determinations  to  better  address 
contract  manufacturing  practices;  (4) 
simplification  of  the  provisions 
applicable  to  batch  process  vents;  and 
(5)  revisions  to  certain  reporting  and 
recordkeeping  requirements. 

Section  113(g)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(g))  requires,  with 
exceptions  not  pertinent  here,  that  EPA 
publish  notice  of  settlement  agreements 
in  the  Federal  Register  and  provide  a 
reasonable  opportunity  for  public 
comment.  EPA  or  the  Department  of 
Justice  may  withhold  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  inadequate  or 
inconsistent  with  the  requirements  of 
the  Clean  Air  Act. 


Dated:  December  2, 1998. 
Scott  Fulton, 
Acting  General  Counsel. 
[FR  Efcc.  98-32568  Filed  12-8-98;  8:45  am) 

BILLINQCOOE  aSaO-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRLJ6199-5] 

Proposed  Settlement,  Clean  Air  Act 
Citizen  Suit 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  consent 

decrpe  and  settlement  agreement; 

request  for  public  comment. 

SUMMARY:  In  accordance  writh  section 
113(g)  of  the  Clean  Air  Act.  as  amended 
("Act"),  42  U.S.C.  7413(g).  notice  is 
hereby  given  of  a  proposed  consent 
decree  and  settlement  agreement  in 
litigation  instituted  against  the  United 
States  Envirorunental  Protection  Agency 
("EPA")  by  the  Coalition  for  Clean  Air, 
Inc.,  National  Resources  Defense 
Council,  Inc.,  and  Communities  for  a 
Better  Environment  (collectively, 
"plaintiffs").  This  lawsuit,  originally 
filed  in  September  1997  and 
supplemented  in  October  1998, 
convsems  EPA's  January  8,  1997 
approval  under  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq.,  of  the  1994  ozone 
California  state  implementation  plan  for 
the  South  Coast  Air  Basin  ("1994  SIP") 
62  FR  1150. 

DATES:  Written  comments  on  the 
proposed  consent  decree  and  settlement 
agreement  must  be  received  by  January 
8,  1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  David  Jesson,  Air  Division 
(AIR-2),  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  Cafifomia  94105,  (415)  744- 
1288.  Copies  of  the  proposed  consent 
decree  and  settlement  agreement  are 
available  from  Mr.  Jesson.  Copies  of  the 
proposed  consent  decree  and  settlement 
agreement  have  been  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  Central  District  of  California. 
SUPPLEMENTARY  INFORMATION:  In 
Coalition  for  Clean  Air,  et  al.  v.  EPA, 
No.  97-6916  (CD.  CA),  plaintiff  allege, 
among  other  things,  that  EPA  failed  to 
adopt  certain  mobile  source  measures 
that  the  State  of  California  attempted  to 
"assign"  to  EPA  in  the  1994  SIP  and 
failed  to  conduct  certain  activities  with 
respect  to  the  public  consultative 
process  provided  for  in  EPA's  approval 
of  the  1994  SIP. 
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In  order  to  resolve  this  matter  without 
protracted  litigation,  the  plaintiffs  and 
EPA  have  reached  agreement  on  a 
proposed  consent  decree  and  settlement 
agreement  that  have  been  signed  by  the 
parties  and  lodged  with  the  District 
Court  on  November  13,  1998.  The 
proposed  consent  decree  provides  that 
EPA  shall  conclude  the  public 
consultative  process  in  accordance  with 
the  schedule  set  forth  therein.  The 
accompanying  proposed  settlement 
agreement  provides  that  EPA  will 
undertake  certain  actions  regarding 
Federal  agencies  and  Federal  mobile 
source  ozone  control  measures  in  the 
South  Coast  Air  Basin. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  and  settlement 
agreement  from  persons  who  were  not 
named  as  parties  or  interveners  to  the 
litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
consent  decree  and  settlement 
agreement  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

Dated:  December  2, 1998. 
Scott  Fulton. 
Acting  General  Counsel. 
(PR  Doc.  98-32569  Filed  12-8-98;  8:45  am) 

BILUNQCOOE  6540-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6198-4] 

Request  for  Great  Lakes  Preproposals 
Through  "FY1 999-2000  Great  Lakes 
Priorities  and  Funding  Guidance" 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  funding  availability. 


summary:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of 
preproposals  for  GLNPO  funding.  This 
request  is  part  of  the  FYl  999-2000 
Great  Lakes  Priorities  and  Funding 
Guidance  (Funding  Guidance).  The 
Great  Lakes  Funding  Guidance 
identifies  Great  Lakes  priorities,  solicits 
preproposals  for  assistance  projects,  and 
describes  other  Federal  Great  Lakes 
funding  opportunities. 
DATES:  The  deadline  for  submission  of 
preproposals  is  January  15,  1999. 
DOCUMENT  AVAJUABIUTY:  The  Funding 
Guidance  is  available  on  the  Internet  at 


http://wrww.epa.gov/glnpo/fund/ 
99guid.html.  It  is  also  available  from 
Lawrence  Brail  (312-886-7474/ 
brail.lawrence@epa.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Russ,  EPA-GLNPO,  G-17J,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604 
(312-886-4013/ 
russ.michael@epamail.epa.gov). 
SUPPLEMENTARY  INFORMATION:  USEPA's 
Great  Lakes  National  Program  Office  is 
requesting  Preproposals  for  Great  Lakes 
projects  addressing:  Contaminated 
Sediments  ($1.4  million),  Pollution 
Prevention  and  Reduction— Binational 
Toxics  Strategy  ($800  thousand);  Habitat 
(Ecological)  Protection  and  Restoration 
($1  milhon);  Exotic  Species  ($300 
thousand);  and  Emerging  Issues  ($300 
thousand).  A  total  of  $3.8  million  is 
targeted  for  awards  in  the  Summer  and 
Fall  of  1999.  A  "roadmap"  section 
describes  some  of  the  other  Great  Lakes 
Federal  funding  available  through 
USEPA,  the  Natural  Resources 
Conservation  Service,  the  Fish  and 
Wildlife  Service,  the  Army  Corps  of 
Engineers,  and  the  Federal  Highway 
Administration. 

Dated:  Noveml)er  30, 1998. 

Gary  V.  Gulezian. 

Director,  Great  Lakes  National  Program 
Office,  Region  5. 

[PR  Doc.  98-32566  Filed  12-6-98;  8:45  am] 

BILUIM  CODE  aS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181065;  FRL  6047-8] 

Malathion  and  Diazinon;  Receipt  of 
Applk:ation  for  Emergency  Exemption, 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  received  a 
quarantine  exemption  request  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
from  the  U.S.  Department  of  Agriculture 
(hereinafter  referred  to  as  the 
"AppHcant'T  to  use  the  pesticides 
malathion  (CAS  No.  121-75-5). 
formulated  as  Fyfanon  ULV  (EPA 
Registration  No.  4787-8  and  51036-104) 
and  diazinon  (CAS  No.  333-41-5), 
formulated  as  Diazinon  4-E  (EPA 
Registration  No.  769-687)  to  treat  areas 
within  Florida  where  nonindigenous 
subtropical  fruit  flies  (various  species  in 
the  family  Tephritidae]  are  found.  This 
notice  provides  a  30-day  period  for 
public  comment  on  the  request. 


Four  geographically  distinct 
infestations  of  the  Mediterranean  fruit 
fly  [Ceratitis  capitata)  were  discovered 
in  Florida  in  1998.  In  addition,  a  wide- 
spread outbreak  of  the  Mediterranean 
fruit  fly  was  discovered  in  central 
Florida  in  1997.  In  order  to  ensure  that 
this  pest  did  not  become  established  in 
Florida,  the  Applicant  and  the  State  of 
Florida  used  the  pesticides  identified 
above,  along  with  the  release  of  sterile 
Mediterranean  fruit  flies  and  other 
measures,  to  eradicate  the  outbreaks. 
The  pesticide  use  that  takes  place 
related  to  exotic  fruit  fly  eradication  is 
occurring  under  the  authorities  of 
FIFRA  section  18.  Because  EPA  is 
interested  in  engaging  stakeholders 
affected  by  important  programs 
undertaken  under  section  18,  the 
Agency  is  invoking  its  discretionary 
authority  under  40  CFR  166.24(a)(7) 
and,  through  the  publication  of  this 
notice,  is  soliciting  pubHc  comment 
with  respect  to  the  eradication  scheme 
proposed  by  the  Applicant. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  Section 
18  cite  that  the  Administrator  may 
determine  that  it  is  appropriate  to 
publish  a  notice  of  receipt  of  an 
application  for  a  quarantine  exemption 
request  [40  CFR  166.24  (a)(7)].  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 
DATES:  Comments  must  be  received  on 
or  before  January  8,  1999. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181065,"  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  119.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  imder  SUPPLEMENTARY 
INFORMATION.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
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submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  docket 
is  available  for  public  inspection  at  the 
Virginia  address  given  above,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Daniel }.  Rosenblatt,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  Crystal  Mall  #2,  Rm. 
280, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-308-9375);  e-mail: 
rosenblatt.dan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  federal  or 
state  agency  from  any  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  quarantine 
exemption  for  the  use  of  malathion  and 
diazinon  to  control  non-indigenous 
subtropical  fruit  flies  in  Florida. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

The  Applicant  is  responsible  for 
operating  quarantine  programs  in  the 
United  States  to  protect  agriculture 
against  the  introduction  and 
establishment  of  non-indigenous  pest 
species.  The  establishment  of  a  new 
exotic  fruit  fly  species  such  as  the 
Mediterranean  fruit  fly  in  the 
continental  United  States  would  be 
extremely  costly  for  agricultural 
producers  and  related  industries.  The 
Applicant  projects  that  the  costs 
associated  writh  the  establishment  of 
exotic  fruit  flies  in  the  continental 
United  States  would  be  severe, 
dramatically  curtailing  interstate  and 
international  trade  in  numerous 
agricultural  commodities,  particularly 
citrus  crops.  In  addition,  the  Applicant 
indicates  that  if  nonindigenous  exotic 
fruit  flies  become  established  such 
infestations  will  have  significant 
negative  biological  and  enviromnental 
consequences. 

The  Applicant  maintains  that 
exclusion  and  detection  measures  alone 
are  not  adequate  to  protect  Florida  from 
the  introduction  of  nonindigenous  and 
destructive  fruit  fly  pests.  Therefore,  an 
emergency  program  capable  of 
eradicating  an  outbreak  once  it  is 
discovered  is  necessary.  The 
Applicant's  position  is  that  the 
requested  program  is  efficacious  and. 


simultaneously,  protective  of  public 
health  and  environment.  The  request 
describes  several  alternative  approaches 
that  were  considered  that  appear  to  be 
less  suitable  or  developed  as  compared 
to  the  proposed  approach.  For  example, 
physical  control  measures,  such  as  fruit 
stripping,  cultural  control  measures 
through  the  modification  of  agricultural 
practices,  biological  controls  such  as  the 
introduction  of  predator  species,  and 
several  other  alternative  pesticides  were 
considered  by  the  Applicant. 

The  pesticidal  approaches  proposed 
for  use  under  this  program  will  be 
dictated  by  the  magnitude  of  the  pest 
infestation.  For  example,  in  the  outbreak 
discovered  in  Dade  County  Florida  in 
April  1998,  a  small  number  of  localized 
ground-based  applications  of  malathion 
bait  were  used,  along  with  limited 
treatments  of  diazinon  soil  drench  and 
sterile  Mediterranean  fruit  fly  releases. 
In  the  eradication  program  undertaken 
against  the  infestation  of  Mediterranean 
fruit  flies  centered  in  Lake  Coimty 
Florida  in  April  1998,  1,315  flies  were 
trapped.  An  outbreak  of  this  intensity 
required  the  use  of  both  aerial  and 
ground  treatments  of  malathion  bait  in 
a  35.5  square  mile  area.  Sterile 
Mediterranean  fruit  flies  were  also 
released  in  connection  with  this 
outbreak. 

Under  the  exemption  application  now 
under  consideration,  the  Applicant 
requested  the  use  of  malathion  and 
diazinon  to  eradicate  nonindigenous 
subtropical  fruit  flies.  Following  the 
identification  of  a  quarantined  fruit  fly, 
malathion  would  be  applied  along  with 
a  protein  bait  attractant  (at  a  rate  of  2.4 
ounces/acre  of  malathion  with  9.6 
ounces  of  protein  hydrolysate/acre) 
through  ground  or  aerial  application 
equipment.  Applications  are  proposed 
at  5  to  21  day  intervals  until  eradication 
is  achieved,  as  determined  by  an 
absence  of  detections  in  baited  traps. 
The  total  number  of  applications 
includes  sufficient  time  to  extend 
through  two  fruit  fly  life  cycles  beyond 
the  last  fly  find.  Fruit  fly  life  cycles  are 
temperature  dependent,  and  could  range 
from  approximately  26  to  90  days.  The 
applicant  referenced  the  general 
conditions  in  Florida  and  estimates  that 
six  to  eight  applications  are  typically 
needed  in  order  to  cover  two  life  cycles. 
Because  of  these  uncertainties,  it  is 
difficult  to  anticipate  the  total  amount 
of  pesticide  required  for  a  given 
infestation  or  time  period. 

The  diazinon  would  be  applied 
through  soil  drench  technique  directly 
within  the  drip  line  of  trees  determined 
to  have  been  hosts  to  the  pests.  The 
proposed  application  rate  for  diazinon  - 
is  1.8  ounces  pesticide  per  1,000  square 


feet  of  soil  surface  within  the  drip  line 
of  host  trees  and  to  the  soil  around  host 
nursery  stock.  A  maximum  of  10 
pounds  of  diazinon  was  proposed. 

A  summary  of  the  other  major 
proposed  measures  and  eradication 
program  conditions  include: 

1.  Expansion  of  fruit  fly  detection  and 
prevention  activities.  The  exotic  fruit  fly 
trapping  and  detection  activities 
represent  the  initial  defense  against  pest 
outbreaks.  Given  that  fruit  fly 
populations  are  capable  of  reproducing 
quickly,  a  comprehensive  scouting  and 
exclusion  program  is  critical  to 
preventing  the  establishment  of  these 
pest^  in  the  contiguous  United  States.  In 
addition,  prevention  efforts  are  in  line 
with  the  objective  of  risk  reduction 
since  it  is  likely  that  any  eradication 
program  that  is  undertaken  would  be 
smaller  in  scope  if  the  outbreak  is 
detected  shortly  after  the  introduction  of 
the  pest. 

Given  that  background,  the  Applicant 
has  indicated  that  more  fruit  fly  traps 
will  be  placed  in  the  field  in  the  future. 
Further,  the  traps  will  be  serviced  by 
new  personnel  hired  to  expand  the 
detection  efforts  in  Florida.  In  addition, 
new  or  expanded  exclusion  measures 
will  be  used  to  increase  the  security  of 
the  f'lorida  border  from  the  accidental 
importation  of  contaminated  produce. 
For  example,  screening  tools  such  as 
canine  detection  teams  and  new  x-ray 
equipment  will  be  used  in  Florida  ports. 

2.  Sterile  Insect  Technique  (SIT) 
which  involves  the  introduction  of 
sterilized  male  flies  into  the  infested 
area  with  the  objective  of  fostering 
sterile  flies  to  mate  with  feral  female 
flies.  The  resultant  eggs  will  be  infertile. 
The  Applicant  is  an  advocate  of  SIT  and 
believes  it  should  be  used  when  it  is 
possible  to  over  flood  the  wild 
population  with  sterile  males.  The 
Applicant  also  mentions  that  SIT  can  be 
used  as  a  preventative  measure  and 
cited  the  ongoing  release  of  SIT  over 
Manatee  County,  Florida. 

3.  Public  notification  and  education 
wh»ireby  residents  in  treated  areas  are  to 
receive  a  minimum  of  24  hours  advance 
notice  for  a  treatment  planned  around 
their  homes.  The  notification  measures 
include  precautions  that  the  pubhc 
might  take  to  protect  their  health, 
property,  and  pets.  Further,  the 
Applicant  will  establish  a  telephone 
hotline  so  that  individuals  in  the 
treatment  areas  can  obtain  current 
information  about  the  eradication 
program  and  report  any  suspected 
adverse  effects  connected  with  the 
treatments.  The  outreach  program  also 
includes  special  notification  for 
individuals  who  are  hsted  on  state 


67882 


Federal  Register /Vol.  63.  No.  236 /Wednesday.  December  9.  1998 /Notices 


public  health  registries  as 
hypersensitive  to  chemical  exposure. 

4.  Ecological  and  environmental 
protections  will  be  established.  These 
include  consultations  with  FWS 
concerning  endangered  and  threatened 
species,  notice  to  beekeepers  and  the 
establishment  of  buffer  areas  to  protect 
sensitive  environmental  resources. 
This  notice  is  a  summary  of  the 
information  submitted  by  the  Applicant. 
This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  cite  that  the  Administrator  may 
determine  that  it  is  appropriate  to 
publish  a  notice  of  receipt  of  an 
application  for  a  quarantine  exemption 
request  40  CFR  166.24  (a)(7).  Such 
notice  provides  for  opportunity  for 
public  comment  on  the  application. 

The  official  record  for  this  nodce,  as 
well  as  the  public  version,  has  been 
established  under  docket  number  [OPP- 
181065]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubhc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
notice  record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  diis 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5/1/6.1  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-1810651. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemption  requested  by  the  U.S. 
Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Emergency  exemptions. 

Dated:  December  1, 1998. 
James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(PR  Doc.  98-32680  Filed  12-8-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6198-7] 

Agency  Information  Collection 
Activities  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Nodces. 


SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  clearance 
request,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  Seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  of  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Call  Sandy  Farmer  at  (202)  260-2740.  or 
E-mail  at 

"farmer.sandy@epamail.epa.gov".  and 
please  refer  to  the  appropriate  EPA 
Information  Collection  Request  (ICR) 
Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1153.06;  HESHAP  for 
Equipment  Leaks  (Fugitive  Emission 
Sources);  in  40  CFR  Part  61,  Subpart  V; 
was  approved  08/25/98;  OMB  No.  2060- 
0068;  expires  08/31/2001. 

EPA  ICR  No.  1125.02:  NESHAP  for 
Beryllium  Rocket  Motor  Fuel  Firing;  in 
40  CFR  Part  63,  Supart  D;  was  approved 
10/07/98;  OMB  No.  2060-0394;  expires 
10/31/2001. 

EPA  ICR  No.  1446.06;  PCBs; 
Notification  and  Manifesting  of  PCB 
Waste  Activides  and  Records  of  PCB 
Storage  and  Disposal;  in  40  CFR  Part 
761;  was  approved  10/07/98;  OMB  No. 
2070-0112;  expires  10/31/2001. 

EPA  ICR  No.  0328.07;  Spill 
Prevention  Control  Countermeasures 
(SPCC)  Plans;  in  40  CFR  Part  112(3), 
Part  112(4),  Part  112(5)  and  Part  112(7); 
was  approved  10/08/98;  OMB  No.  2050- 
0021;  expires  12/31/99. 

EPA  ICR  No.  1855.02;  Promulgation  of 
Federal  Implementation  Plan  for 
Arizon-Phoenix  Moderate  Area  PM-10 
(includes  a  Proposed  Rule  for  Vacant 
Lots,  Unpaved  Parking  Lots,  and 
Unpaved  Roads  for  die  Phoenix  Area); 
in  40  CFR  Part  52;  was  approved  10/21/ 
98;  OMB  No.  2060-0389;  expires  10/31/ 
2001. 

EPA  ICR  No.  1708.02;  1999  Drinking 
Water  Infrastructure  Needs  Survey;  was 


approved  10/29/98;  OMB  No.  2040- 
0198;  expires  10/31/2001. 

EPA  ICR  No.  0270.39;  Revisions  to  the 
Existing  Variance  and  Exemptions  Rule 
to  Comply  With  the  Safe  Drinking  Water 
Act;  in  40  CFR  Part  141  and  40  CFR  Part 
142;  was  approved  09/30/98;  OMB  No. 
2040-0090;  expires  09/30/2001. 

EPA  ICR  No.  0959.10;  Facility 
Groundwater  Monitoring  Requirements; 
in  40  CFR  Part  264,  Subpart  F  and  40 
CFR  Part  265,  Subpart  F;  was  approved 
11/15/98;  OMB  No.  2050-0033;  expires 
11/30/2001. 

EPA  ICR  No.  0270.40  (New  Assigned 
No.  is  1895.01);  Final  National  Primary 
Drinking  Water  Regulations;  Interim 
Enhanced  Surface  Water  Treatment 
Rule;  in  40  CFR  Part  141;  was  approved 
11/16/98;  OMB  No.  2040-0205;  expires 
11/30/2001. 

EPA  ICR  No.  0270.41  (New  Assigned 
No  is  1896.01);  Final  National  Primary 
Drinking  Water  Regulations;  Stage  1 
Disinfectants/Disinfection  Byproducts 
Rule;  in  40  CFR  Part  141;  was  approved 
11/16/98;  OMB  No.  2040-0204;  expires 
11/30/2001. 

EPA  ICR  No.  1858.01;  Electric  UUlity 
Steam  Generating  Unit  Mercury 
Emissions  Information  Collection  Effort; 
was  approved  11/13/98;  OMB  No.  2060- 
0396;  expires  06/30/2000. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  1688.02;  RCRA 
Expanded  Public  Participation;  in  40 
CFR  Part  124  and  Part  270;  OMB  No. 
2050-0149;  on  11/13/98  OMB  extended 
the  expiration  date  through  01/31/99. 

EPA  ICR  No.  1755.02;  Implementation 
of  XL  Projects-Regulatory  Re-invention 
Pilot  Projects;  OMB  No.  2010-0026;  on 
09/29/98  OMB  extended  die  expiration 
date  through  03/31/99. 

Transfer  Request 

EPA  ICR  No.  1487.06;  Cooperative 
Agreements  and  Superfund  Contracts 
for  Superfund  Response  Actions;  in  40 
CFR  Part  35,  Subpart  O;  on  11/10/98 
OMB  U-ansferred  this  collection's  OMB 
No.  from  2010-0020  to  OMB  No.  2030- 
0038). 

Dated:  December  1, 1998. 

Richard  T.  Westlund, 

Acting  Director.  Regulatory  Information 
Division. 

IFR  Doc.  98-32564  Filed  12-8-98;  8:45  am] 
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ENVIRONMEN 
AGENCY 

[FRL-6198-3] 

Proposed  CEF 
Purchaser  Agi 
Plating  Comp£ 

agency:  Envir( 
Agency  (EPA). 
ACTION:  Propos 
Prospective  Pu 
the  C&M  Platir 
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Comprehensiv 
Response,  Con 
Act  of  1980  ("( 
et  seq.,  as  amei 
Amendments  i 
of  1986  ("SAR 
notice  is  hereb 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6198-3] 

Proposed  CERCLA  Prospective 
Purchaser  Agreement  for  the  C&M 
Plating  Company  Site 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposal  of  CERCLA 
Prospective  Piirchaser  Agreement  for 
the  C&M  Plating  Company  Site. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Pubic  Law  99-499, 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
("PPA")  for  the  C&M  Plating  Company 
Site  ("the  Site")  located  in  Roanoke, 
Indiana,  has  been  executed  by  REDO, 
Inc.,  a  local  non-profit  redevelopment 
organization.  The  proposed  PPA  has 
been  submitted  to  the  Attorney  General 
for  approval.  The  proposed  PPA  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  against  REDO,  Inc.  The  proposed 
PPA  would  require  REDO,  Inc.,  to  pay 
the  United  States  $2,000  to  be  applied 
toward  outstanding  response  costs 
incurred  by  the  United  States  in 
conducting  federally  funded  removal 
activities  at  the  Site.  The  Site  is  not  on 
the  NPL,  and  no  further  response 
activities  at  the  Site  are  anticipated  at 
this  time. 

DATES:  Comments  on  the  proposed  PPA 
must  be  received  by  January  8, 1999. 
ADDRESSES:  A  copy  of  the  proposed  PPA 
is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Reginald  A.  Pallesen  at  (312)  886-0555, 
prior  to  visiting  the  Region  5  office. 
Comments  on  the  proposed  PPA  should 
be  addressed  to  Reginald  A.  Pallesen, 
Office  of  Regional  Counsel  (C-14J),  U.S. 
EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  A.  Pallesen,  Associate 
Regional  Counsel,  at  (312)  886-0555.  A 
30-day  period,  commencing  on  the  date 
of  publication  of  this  document,  is  open 
for  comments  on  the  proposed  PPA. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  document. 
William  E.  Muno, 

Dinctor,  Superfund  Division.  Region  5. 
[FR  Doc.  98-32565  Filed  12-8-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Approved  by  Office  of  Management 
and  Budget 

December  2. 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  pubUc 
information  collection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
imless  it  displays  a  currently  vaUd 
control  nimiber.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission,  (202)  418-0214. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0849. 

Expiration  Date:  10/31/2001. 

Title:  Commercial  Availability  of 
Navigation  Devices — CS  Docket  No.  97- 
80. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  200 
responses;  3266  total  annual  hours;  0.2 
to  40  hours  per  respondent. 

Description:  This  information  is 
required  to  ensure  that  consumers  can 
make  informed  decisions  about  the 
purchase  and  proper  installation  of 
navigation  devices. 
Federal  Communications  Ckjmmission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  98-32644  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Performance  Review  Board 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Public  Law  95- 
454),  Chairman  William  E.  Kennard 
appointed  the  following  executives  to 
the  Performance  Review  Board:  Richard 
D.  Lee,  Renee  I.  Licht,  Mary  Beth 
Richards,  David  H.  Solomon,  Thomas  S. 
Tycz. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  98-32645  Filed  12-8-98;  8:45  am] 
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FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Federal  Mediation  and 
Conciliation  Service. 
ACTJOfl:  Notice  of  Forms  SF-424,  SF- 
270  (LM-6),  (LM-8).  SF-269a  (LM-7), 
(LM-9),  and  (LM-3)  submitted  for 
extension  and  review  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  This  notice  announces  that 
six  information  collection  requests 
contained  in  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  agency 
forms  are  coming  up  for  renewal.  FMCS 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
of  six  FMCS  forms:  SF-424  Application 
for  Federal  Assistance,  SF-270  (LM- 
6) — Request  for  Advance  or 
Reimbursement,  (LM-8) — Project 
Performance,  SF-269a  (LM-7)— 
Financial  Status  Report,  (LM-9)— FMCS 
Grant^  Program  Grantee  Evaluation 
Questionnaire,  and  (LM-3) — 
Accounting  System  and  Financial 
CapabiUty  Questionnaire.  The  request 
seeks  OMB  approval  for  a  three-year 
expiration  date  of  Forms  SF— 424,  SF- 
270  (LM-6),  (LM-8),  SF-269a  (LM-7), 
(LM-fl)  and  (LM-3)  until  November  30, 
2001.  FMCS  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8,  1999. 
ADDRESSES:  Submit  written  comments 
identified  by  the  appropriate  agency 
form  number  by  mail  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Office  for  the  Federal 
Mediation  and  Conciliation  Service, 
Room  10235,  Washington,  DC  20503. 
Copies  of  the  complete  agency  forms 
may  be  obtained  from  the  Labor 
Management  Grants  Program  at  Federal 
Mediation  and  Conciliation  Service,  the 
Labor  Management  Grants  Program, 
2100  K  Street,  NW,  Washington,  DC 
20427  or  by  contacting  the  person 
whose  name  appears  under  the  section 
headed,  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner,  Director  of  Program 
Services,  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street,  NW, 
Washington,  DC  20427.  Telephone  (202) 
606-8181;  Fax:  (202)  606-4216. 

I.  Information  Collection  Requests 

FMCS  is  seeking  comments  on  the 
following  information  collection 
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requests  contained  in  FMCS  agency 
forms. 

Agency:  Federal  Mediation  and 
Conciliation  Service. 

Form  Number:  0MB  No.  3076-0006. 

Type  of  Request:  Reinstatement 
without  change  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  method  of  collection. 

Affected  Entities:  Potential 
applicants/grantees  who  received  our 
grant  application  kit.  Also,  applicants/ 
grantees  who  have  received  a  grant  from 
FMCS. 

Frequency:  a.  Three  of  the  forms,  the 
SF-424,  LM-6,  and  LM-9  are  submitted 
at  the  applicant/grantee's  discretion. 

b.  To  conduct  the  quarterly 
submissions,  LM-7/LM-8  forms  are 
used.  Less  than  quarterly  reports  would 
deprive  FMCS  of  the  opportunity  to 
provide  prompt  technical  assistance  to 
deal  with  those  problems  identified  in 
the  report. 

c.  dnce  per  application.  The  LM-3  is 
the  only  form  to  which  a  "similar 
information"  requirement  could  apply. 
That  form  takes  the  requirement  into 
consideration  by  accepting  recent  audit 
reports  in  lieu  of  applicant  completion 
of  items  C2  through  9  and  items  Dl 
through  3. 

Burden:  SF-^24  Application  for 
Federal  Assistance,  SF-270  (LM-6) 
Request  for  Advance  or 
Reimbursement— 30  minutes.  (LM-8) 
Project  Performance — 60  minutes,  SF- 
269a  (LM-7)  Financial  Status  Report— 
30  minutes,  (LM-9)  FMCS  Grants 
Program  Evaluation  Questionnaire — 60 
minutes,  and  (LM-3)  Accounting 
System  and  Financial  Capability 
Questionnaire — 60  minutes. 
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Abstract:  Except  for  the  FMCS  Forms 
LM-3  and  LM-9,  the  forms  under 
consideration  herein  are  either  required 
or  recommended  on  OMB  Circulars.  The 
two  exceptions  are  non-recurring  forms, 
the  former  a  questionnaire  sent  only  to 
non-governmental  potential  grantees 
and  the  latter  a  questionnaire  sent  only 
to  former  grantees  for  voluntary 
completion  and  submission. 

The  collected  information  is  used  by 
FMCS  to  determine  annual  applicant 
suitability,  to  monitor  quarterly  grant 
project  status,  and  for  on-going  program 
evaluation.  If  the  information  were  not 
collected,  there  could  be  no  accounting 
for  the  activities  of  the  program.  Actual 
use  has  been  the  same  as  intended  use. 

IL  Request  for  Comments 

The  OMB  is  particularly  interested  in 
comments  which: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
proposed  collection  of  information; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic 
collection  technologies  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  and  fax  submission  of 
responses. 


Dated:  November  27,  1998. 

Richard  Barnes, 

Acting  Director.  Federal  Mediation  and 
Conciliation  Service. 

|FR  Doc.  98-32663  Filed  12-8-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  wdth  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination 


ETdate 


26-OCT-98 


Trans  No. 


27-OCT-98 


19990006 


19990040 


19990056 


19990057 


19990175 


19984858 


19984864 


19990002 


ET  req  status 


Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Carolina  Mills,  Incorporated. 

Burlington  Industries,  Incorporated. 

Buriington  Industries,  Incorporated. 

General  Electric  Company. 

Marquette  Medical  Systems,  Inc.. 

Marquette  Medical  Systems.  Inc.. 

Elan  Corporation  pic. 

Ligand  Pharmaceuticals  Incorporated. 

Ligand  Pharmaceuticals  Incorporated. 

Ligand  Pharmaceuticals  incorporated. 

Elan  Corporation  pic. 

Elan  International  Services.  Ltd. 

West  Point  Stevens,  Inc. 

Voting  Tmst  of  Liebhardt  Mills,  Inc. 

Liebhardt  Mills,  Inc. 

ITC  Holding  Company,  Inc. 

William  G.  Jackson. 

Cable  Alabama  Corporation. 

Republic  Industries.  Inc. 

Richard -T.  Bennett. 

Tousley  Ford,  Inc.  &  Vandnais  Heights  Development  Company 

Norcal  Mutual  Insurance  Company. 

Pennsylvania  Medical  Society. 

PennMed,  Inc. 
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Transactions  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


ET  req  status 


Party  name 


19990202 
28-OCT-98 
2*-OCT-98 


19990009 


19990044 


19990106 


19990118 


19990119 


19990137 


19990142 


19990149 


19990164 


19990170 


19990188 


19984095 


19990019 


19990032 


19990110 


19990112 


19990120 


19990124 


19990129 


19990130 


19990145 


19990147 


19990153 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Medical  Mutual  Liability  Insurance  Society  of  Maryland. 

Pennsylvania  Medical  Society. 

PennMed,  Inc. 

SPI  Holdings,  Inc. 

Modtech,  Inc. 

Modtech,  Inc. 

Northwestern  Corporation. 

Mr.  Stephen  J.  Heiiberg. 

Vision  Communication  Services,  Inc.  &  Enhanced  Communications. 

Robert  Watters. 

StaffMark,  Inc. 

StaffMark,  Inc. 

Plum  Creek  Timber  Company,  L.P. 

Sappi  Limited. 

SWD  Timber  II. 

Smiths  Industries  pk:. 

Biochem  International  Inc. 

Biochem  International  Inc. 

Metro  VermogensvenMattungs-gesellschaft  mbH  &  C  KG. 

Metro  HoWing  AG. 

Metro  HoWing  AG. 

Philip  F.  Anschutz. 

Icom  CMT  Corp. 

Icom  CMT  Corp. 

Legal  &  General  Group  Pic. 

DORANA. 

DORANA. 

MCC  Aerospace  LLC. 

Alinabal  Holdings  Corporation. 

Lamsco. 

Health  Care  Capital  Partners,  L.P. 

Imagyn  Medk^al  Technologies,  Inc. 

Imagyn  Medical  Technologies,  Inc. 

Dacomed  Corporation. 

Ot>son  Medical  Systems,  Ltd. 

Safeway,  Inc. 

DominiclCs  Supermarkets,  Inc. 

Dominick's  Supermarkets,  Inc. 

Memorial  Mission  Medical  Center,  Inc. 

Sisters  of  Mercy  of  the  Americas,  Regional  Comm.  of  N.C. 

St.  Joseph's  Hospital. 

Paul  G.  Allen. 

Jeffrey  A.  and  Nancy  C.  Marcus  (husband  and  wife). 

Marcus  Cable  Properties,  Inc. 

MCI  WorldCom,  Inc. 

World  Access,  Inc. 

World  Access,  Inc. 

Martin  Marietta  Materials,  Inc. 

Lafarge  S.A. 

Redland  Stone  Products  Company. 

UGC  Limited. 

Ford  Motor  Company  Inc. 

Ford  Motor  Company  Inc. 

The  Hearst  Trust. 

Jon  S.  Kelly. 

Kelly  Broadcasting  Co. 

Compaq  Computer  Corporation. 

General  Electric  Company. 

General  Electric  Capital  Corporation. 

TPG  Partners  II  LP. 

GPA  Group  pic. 

GPA  Group  pic. 

ABRY  Broadcast  Partners  III,  L.P. 

Midwest  Television  Statutory  Trust. 

WHAG-TV,  WFFT-TV,  KSVI-TV.  KHMT-TV. 

Morgan  Stanely  Capital  Partners  III,  L.P. 

Homeowners  Direct  Corporation. 

Homeowners  Direct  Corporation. 

Thomas  &  Betts  Corp. 

Man  Bender. 

Ocal,  Inc. 

Penton  Media,  Inc. 
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Transactions  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


30-OCT-9e 


03-NOV-98 


19990163 


19990174 


19990177 


19990184 


19990083 


19990086 


19990089 


19990098 


19990095 


19990117 


19990125 


19990131 


19990134 


19990135 


19990136 


19990140 


19990183 


19982488 


19990094 


19990109 


19990139 


19990144 


19990146 


ET  req  status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Mecklermedia  Corporation. 
Mecklermedia  Corporation. 
SCI  Systems,  Inc. 
Intergraph  Corporation. 
Intergraph  Corporation. 

Tenet  Healthcare  Corporation. 

San  Diego  Hospital  Association. 

Sharp  Temecula  Valley  d/b/a  Sharp  Healthcare  Munieta. 

Republic  Industries,  Inc. 

Charles  F.  Latimer. 

Woodfiekj  Ford  Sales,  Inc. 

Madison  Deartwm  Partners. 

Stone  Container  Corporation. 

Cameo  Container  Corporation. 

V.F.  CorporatKtn. 

Washabtes,  Inc. 

Washables,  Inc. 

Community  Newspaper  Holdings,  Inc. 

Mr.  Kenneth  R.  Thomson,  a  Canadian  citizen. 

Thomson  Newspapers  Inc. 

National  Guardian  Life  Insurance  Company. 

Kentucky  Home  Mutual  Life  Insurance  Company. 

Kentucky  Home  Mutual  Life  Insurance  Company. 

NOVA  Corporation. 

First  Union  Corporation. 

First  Union  Corporation. 

The  Jaguar  Fund  N.V. 

US  Ainways  Group,  Inc. 

US  Airways  Group,  Inc. 

Prime  66  Partners,  L.P. 

CD  Radk),  Inc. 

CD  Radkj,  Inc. 

Vivendi,  a  French  company. 

Philadelphia  Sut)urt)an  Corporation. 

Philadelphia  Suburt^an  Corporatron. 

America  Online,  Inc. 

Time  Warner  Inc. 

Thrive  Partners. 

International  Networit  Services,  Inc. 
VitalSigns  Software,  Inc. 

VitalSigns  Software,  Inc.,  a  Delaware  corporatk>n. 
Tumer  Dairies,  Inc. 
Eari  Carter. 
Holland  Dairies,  Inc. 
Warner-Lambert  Company. 
Glaxo  WeHcome  pk;. 
Glaxo  Welkx>me  pk:. 
General  Motors  Corporation. 
Suzuki  Motor  Corporation. 
Suzuki  Motor  Corporation. 
Mr.  Ramon  CakJeron  Rivera. 
Seaboard  Corporatkm. 
Seaboard  Bakeries,  Inc. 
Holsum  Bakers  of  Puerto  Rk». 
Harinas  de  Puerto  Rkx),  Inc. 
Apolk)  investment  Fund  III,  L.P. 
American  Shared  Hospital  Servk»s. 
CuraCare,  Inc. 
American  Shared-CuraCare. 
Evans  Deakin  Industries  Limited. 
Australian  Natkxial  Industries  Limited. 
Australian  Natk>nal  Industries  Limited. 
TSG  Capital  Fund  II,  L.P. 
James  Hirshfiekj. 
Summit  Cablevision,  L.P. 
Staples,  Inc. 
Ivan  Allen  Company. 
Ivan  Allen  Company. 
Allied  Waste  Industries,  Inc. 
Raymond  Esposito. 
McCauley  Enterprises,  Inc. 
I  The  Fuji  Bank,  Limited. 


04-NOV-98 
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Transactions  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


04-NOV-98 


19990150 


19990154 


19990169 


19990176 


19990179 


19990181 


19990186 


19990187 


19990192 


19990193 


19990196 


19990199 


19990205 


19990212 


19990217 


19990226 


19990228 


19990232 


19990233 


19990238 


19990247 


19990274 


19990065 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Dana  Corporation. 

Dana  Commercial  Credit  Corporation. 

FPIC  Insurance  Group,  Inc. 

The  Tenere  Group,  Inc. 

The  Tenere  Group,  Inc. 

Waste  Management,  Inc. 

Frank  Perrotti,  Jr. 

Northeast  Waste  Systems,  Inc. 

Automated  Salvage  Transport,  Inc. 

HRH  Prince  Alwaleed  Bin  Taial  Bin  Abdulaziz. 

Planet  Hollywood  Intemationai,  Inc. 

Planet  Hollywood  Intematioral,  Inc. 

Packaging  Holdings,  LLC. 

ARTRA  Group  Incorporated. 

Bagcraft  Corporation  o<  America. 

Kingway  Financial  Services  Inc. 

Roberto  Espin,  Jr. 

Hamilton  Investments,  Inc. 

OmniSource  Corporation. 

Hert)ert  B.  Gertler  and  Marilyn  E.  Gerder. 

Industrial  Scrap  Corporation. 

Miaei,  Inc. 

Synergy  Senioonductor  Corporation. 

Synergy  Seniconductor  Corjxxation. 

Symatec  Corporation. 

Quarterdeck  Corporation. 

Quarterdeck  Corporatkxi. 

Thomas  O.  Hicks. 

Host  Communications,  Inc.  . 

Host  Commurtications,  inc. 

Thomas  O.  Hicks. 

Universal  Sports  America,  Inc. 

Universal  Sports  America,  Inc. 

Marmon  HoMings,  Inc. 

Bushwick  Iron  &  Steel  Co.,  Inc. 

BushwKk  Iron  &  Steel  Co.,  Inc. 

Brands'wine  Swiior  Care,  Inc. 

Lars  Christensen. 

Blue  Star  Health  Care  Services,  Inc. 

Martcel  Corporation. 

Gryphon  Hohlings  Inc. 

Gryphon  HoMings  Inc. 

Centris  Group,  Inc.  (The). 

Eureko,  B.V. 

Seaboard  Lite  Insurance  Company,  VASA  North  America.  Inc. 

Paul  G.  ANen. 

Lester  M.  Smith. 

Alexander  Broadcasting  Company. 

General  Motors  Corporation. 

Bums  Bros.,  Inc. 

Bums  Bros.,  Itk. 

CGW  Southeast  Partners  III,  LP. 

InterNm  HoUings,  Inc. 

Center  StmeA  Capital  Partners,  L.P. 

Center  Street  Capital  Mngt.,  L.C.,  Stephens  Group,  I. 

Citation  Corporation. 

John  C.  Iverson. 

Custom  Products  Corporation. 

Harbour  Group  Investments  III,  LP. 

John  M.  Bribeck. 

Southern  Heat  Exchanger  Corporation. 

Aklo  A.  Croatti. 

Manfred  Tidor. 

Standard  Management  Corp.,  Durawear  Manufacturing  Corp. 

Stable  Manufacturing  Corp. 

WiHiam  Blair  Mezzanine  Capital  Fund  II,  L.P. 

DonakJ  J.  and  Patsy  L.  Williamson. 

The  Cokxiel's,  Inc. 

Peny  Judd's  HoWings,  Inc. 

Thomas  G.  Colwell. 

Heartland  Press,  Inc. 

ABC  Rail  Products  Corporation. 


67888 


Federal  Register / Vol.  63,  No.  236 /Wednesday.  December  9,  1998 /Notices 

^ — ■ — ■ 


ETdate 


Transactions  Granted  Early  Termination— Continued 


Trans  No. 


19990077 


19990078 


19990088 


19990100 


19990101 


19990102 


19990123 


ET  req  status 


06-NOV-98 


19990133 


19990189 


19990190 


19990252 


19990253 


19984538 


19990105 


19990111 


19990141 


19990234 


19990239 


19990259 


19990267 


19990268 


19990276 


G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


NACO,  Inc. 

NACO.  Inc. 

CMS  Energy  Corporation. 

Gilt)ert  A.  Bructaga. 

Bradshaw  Gattiering  System. 

Joseph  A.  Seher. 

ABC  Raa  Products  Corporation. 

ABC  Rail  Products  Corporation. 

GATX  Corporation. 

Maaibeni  Corporation. 

Mieco  Inc. 

CMS  Energy  Corporation. 

Dynegy  Inc. 

Bradshaw  Gattiering  System. 

General  Electric  Company. 

Gilat  Satellite  Networks,  Ltd. 

Gilat  SateUite  Networks,  Ltd. 

Gilat  Satellite  Networks  Ltd. 

General  Electric  Company. 

GE  Capital  Spacenet  Servrces,  Inc. 

ChoicePoint,  Inc. 

Thomas  C.  Lund. 

National  Credit  Audit  Corporation. 

Customer  Database  Technokigies,  Inc. 

Customer  Devetopment  Corporatk>n. 

Optimum  Graphics  Printing.  Inc. 

CDC  Realty,  LLC. 

Financial  Database  Servk»s  Company. 

CMS  Energy  Corporation. 

Heritage  Gas  Services,  L.L.C. 

Heritage  Gas  Services.  L.L.C. 

Canadian  Pacifk:  Limited. 

Brierley  Investments  Limited. 

ANZDL  Management  Services  (North  America)  Inc. 

Plus  jointly  owned  assets. 

Canadian  Pacific  Limited. 

Vincent  Botore. 

ANZDL  Management  Servk»s  (North  America)  Inc. 

Republic  Industries,  Inc. 

Edwaird  John  DeBoer. 

Arc  Disposal  Company,  Inc.  and  E&P  Investment  Corporation. 

Republic  Industries,  Inc. 

Paul  Alan  DeBoer. 

Arc  Disposal  Company,  Inc.  and  E&P  Investment  Corporation. 

Lit>erty  Financial  Companies.  Inc. 

Sodete  Generale. 

Societe  Generale  Asset  Management  Corp. 

General  Dynamics  Corporation. 

NASSCO  Holdings  Incorporated. 

NASSCO  Holdings  Incorporated. 

Glenn  R.  Jones. 

Tele-Communications,  Inc. 

Bresnan  Communications  Company  Limited  Partnership. 

Harris  Corporation. 

Intraplex.  Inc. 

Intraplex,  Inc. 

Madison  Deartxjm  Capital  Partners  II,  L.P. 

Reiman  Publrcations.  L.P. 

Reiman  Publications,  L.P. 

Frank  M.  Ward. 

Carousel  Capital  Partners,  LLC. 

lllumElex  Corporation. 

Rasminco  Limited. 

Savage  Resources  Limited. 

Savage  Resources  Limited. 

Group  Maintenance  America  Corp. 

Trinity  Contractors.  Inc. 

Trinity  Contractors,  Inc. 

Castle  Hartan  Partners  III,  L.P. 

Luther's  Bar-B-Q,  Inc. 

Luther's  Bar-B-Q,  Inc. 

Yellow  Corporatk>n. 
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Transactions  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

David  Fulkerson. 

G 

Action  Express,  Inc. 

19990277 

G 
G 
G 

Yellow  Corporation. 
Daniel  Fulkerson. 
Actkxi  Express,  Inc. 

19990278 

G 
G 
G 
G 
G 

General  Motors  Corporation. 
Donald  E.  Massey. 
Saturn  of  Plymouth,  Inc. 
Saturn  of  Okemos,  Inc. 
Saturn  of  Farmington  Hills,  Inc. 

19990286 

G 
G 
G 
G 
G 
G 
G 
G 

Bell  Microproducts,  Inc. 

Almo  Corporatwn. 

Almo  Corporatk>n. 

Almo  Distributing  Pennsylvania,  Inc. 

Almo  Distributing  Maryland,  Inc. 

Almo  Distributing  Wisconsin,  Inc. 

Almo  Distributing,  Inc. 

Almo  Distributing  Minnesota,  Inc. 

19990287 

■ 

G 
G 
G 

Gmpo  Carso,  S.A.  de  C.V. 
Continental  Aktiengesellschaft. 
Continental  General  Tire,  Inc. 

19990288 

G 
G 
G 

Weyerhaeuser  Company. 
Mr.  Thomas  S.  Connelly. 
Connelly  Containers,  Inc. 

19990293 

G 

Leonardo  Del  Vecchio. 

- 

G 

Mitani  Corporation. 

G 

Spectron,  Inc. 

I 


I  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  contact  representatives. 
Federal  Trade  Commission,  premerger 
notification  office,  Bureau  of 
Competition,  room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Gark, 
Secretary. 
(FR  Doc.  98-32656  Filed  12-8-98;  8:45  am] 

BtUINQ  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  Ida,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7Ara)(2)  of  the  Act  pwrmits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  wdth  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTION  GRANTED  EARLY  TERMINATION 


ETdate 


Trans  No. 


ET  req  status 


Party  name 


09-NOV-98 


19983303 
19990282 
19990283 
19990292 
19990294 
19990297 
19990301 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


John  J.  Rigas. 

Tele-Media  Company  of  Southeast  Florida,  Inc. 

Tele-Media  Company  of  Southeast  Fk>rida.  Inc. 

Odyssey  Investment  Partners  Fund,  LP. 

Celadon  Group,  Inc. 

Celadon  Group,  Inc. 

General  American  Mutual  Holding  Company. 

First  Data  Corporation. 

EPBLife  Insurance  Company. 

Cendant  Corporation. 

Apolk)  Investment  Fund  III,  L.P. 

NRT  Incorporated. 

Allied  Waste  Industries,  Inc. 

Geroge  Rutigliano. 

Rutigliano  Paper  Stock,  Inc. 

Cornerstone  Propane  Partners,  L.P. 

Propane  Continental,  Inc. 

Propane  Continental,  Inc.  * 

Katy  Industries,  Inc. 


67890 


Federal  Roister/ Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Notices 


Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


10-NOV-98 


12-NOV-98 


19990304 


19990305 


19990306 


19990321 


19990341 


19990126 


19990221 


19990251 


19990275 


19990310 


19990311 


19990324 


19990325 


19990338 


19990339 


19990156 


19990195 


19990262 


19990269 


19990280 


19990302 


19990316 


19990351 


ET  req  status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 


Party  name 


Limrted  Liability  Company. 

Limited  Liability  Company. 

U.S.  Foodservice. 

Joseph  Webb  Foods,  Inc. 

Joseph  Webb  Foods,  Inc. 

Platinum  Software  Corporation. 

DataWorte  Corporation. 

DataWorks  Corporation. 

VEBA  AG. 

Michael  C.  Argyelan. 

Whittaker,  Clark  &  Daniels,  Inc. 

Spartan  Stores,  Inc. 

Ashaaft's  Market,  Inc. 

Ashcratt's  Market,  Inc. 

National  Express  Group  PLC. 

Leon  Robinson,  Jr. 

Robinson  Bus  Service,  Inc 

Maierhofer,  Inc. 

AT&T  Corp. 

AT&T  Corp. 

Houston  Cellular  Telephone  Company,  L.P. 

Odyssey  Investment  Partners  Fund,  LP 

Kelso  Investment  Associates  IV,  L.P. 

Trans  Digm  Holding  Company. 

Asif  A.  Sayeed. 

Coventry  Health  Care,  Inc. 

Principal  Health  Care  of  Illinois,  Inc. 

Health  Risk  Management,  Inc. 

Oxford  Health  Plans,  Inc. 

Oxford  Health  Plans  of  PA,  Inc. 
Jack  Henry  &  Associates,  Inc. 

Peerless  Group,  Inc. 

Peerless  Group,  Inc. 

William  Blair  Capital  Partners  VI,  L.P. 

Inland  Steel  Industries,  Inc. 

Inland  Engineered  Materials  Corporation. 

JH.  Whitney  III,  L.P. 

Kjell  Inge  Rokke. 

Brooks  Sports,  Inc. 

American  Express  Company. 

Electronic  Data  Systems  Corporation. 

Shamrock  ATM  Inc. 

Pk)neer  International  Limited. 

Roy  P.  McNeil. 

Metro  West  Ready-Mix,  Ind. 

Frank  A.  and  Katherine  Argenbn'ght. 

Steven  C.  Kletijan. 

Unicco  Security  Service,  Inc. 

Time  Warner  Inc. 

Time  Warner  Inc. 

Paragon  Communicatuns. 

Cisco  Systems,  Inc. 

Lagardere  SCA,  a  French  company. 

Selsius  Systems  Inc. 

AT&T  Corp. 

Vanguard  Cellular  Systems,  Inc. 

Vanguard  Cellular  Systems,  Inc. 

Blackstone  CCI  Capital  Partners  L.P. 

Blackstone  CCI  Capital  Partners  LP. 

SkKJX  Falls  Cellular  Umlted  Partnership. 

MaricetSpan  Corporation  d/b/a  KeySpan  Energy. 

Philip  Fritze  &  Sons.  Inc. 

Philip  Fritze  &  Sons,  Inc. 

Bessemer  Securities  LLC. 

Metapath  Software  lntematk>nal,  Inc. 

Metapath  Software  Intematnnal,  Inc. 

ING  Groep  N.V. 

Federal  Life  Insurance  Company. 

Life  Insurance  Company  of  Illinois. 

Southern  Company  (The). 

Commonwealth  Energy  System. 

Cambridge  Electric  Light  Co.,  Commonwealth  Electric  Co. 


13-NOV-98 


16-NOV-98 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


13rNOV-98 


16-NOV-96 


Trans  No. 


ET  req  status 


19990352 


19990005 


19990185 


19990248 


19990249 


19990157 


19990194 


19990289 


19990296 


19990312 


19990313 


19990314 


19990332 


19990350 


19990358 


19990359 


19990361 


19990363 


19990367 


19990369 


19990370 


19990371 


19990373 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Southern  Company  (The) 

Eeistem  Utilrties  Associates. 

Montaup  Electric  Company. 

Chancellor  Media  Corporation. 

Gregory  W.  Kunz. 

Kunz  &  Company. 

Naspers  Limited. 

Hyundta  Electronics  Industries  Co.,  Ltd.,  a  Korean  company. 

TV/COM  International,  Inc. 

Lucent  Technologies  Inc. 

Koninktqke  Philips  Bectronics  N.V. 

PhiUips  Consumer  Communications  LP. 

KoninMijke  Philips  Electronic  N.V. 

KoninkNIke  Philips  Electronic  N.V. 

Philips  Consumer  Communication  LP. 

Deloro  SteWte  Group  Limited. 

Coniorma  Clad  Inc. 

Conforma  Clad  Inc. 

Wolseley  pic. 

Mitton  Darmely  Law. 

Fields  and  Company  of  Lubbock,  Inc. 

ING  Groep  N.V. 

Investors  Financtal  Group,  Inc. 

Investors  Financial  Group,  Inc. 

General  Motors  Corporation. 

Jean  W.  Carison. 

Eastern  Massachusetts  Real  Estate,  Inc. 

Jerald  Kent. 

Charter  Communications,  Inc. 

Charter  Communications  Group. 

Howard  Wood. 

Charter  Communications  Group. 

Charter  Communications,  IrK. 

Barry  Babcock. 

Charter  Communkatkxis  Group.  * 

Charter  Communkatkxis,  Inc. 

Centennial  HealthCare  Corporatkxi. 

Thomas  J.  Flatiey. 

Flattey  Rehabiliation  &  Nursing  Centers. 

Louis  Ellas. 

Shone/s  Inc. 

SHN  Properties,  LLC,  TPI  Properies,  Inc. 

TPI  Restaurants,  Inc.,  Shoney's  of  Michigan.  Inc. 

OCM  Principal  Opportunities,  Fund,  L.P. 

Forcenergy  Inc. 

Forcenergy  Inc. 

Madison  Deartx>m  Capital  Partners  II.  L.P. 

Forcenergy  Inc. 

Forcenergy  Inc. 

John  H.  MacBain  and  Louise  T.  Bkxjin  MacBain. 

Cendant  Corporation. 

3012013  Nova  Scotia  Co.,  Rapkj  DIstributkm  Co. 

Estate  of  Charles  A.  Sammons. 

J.  Brian  Moran. 

Parkway  Mortgage,  Inc. 

Parkway  Mortgage,  Inc. 

Republic  Mortgage  of  Cherry  Hill,  Inc. 

Chanceltor  Media  Corporation. 

Hrcks,  Muse,  Tate  &  Furst  Equity  Fund.  Ill,  L.P. 

Ranger  Equity  HoWlngs  Corporation. 

International  Technotogy  Coiporatk>n. 

Fluor  Corporatk)n. 

Fluor  Daniel  GTI,  Inc. 

Ford  Motor  Company. 

Larry  HIteher. 

Larry  HIteher  Ford,  Inc. 

Kroll-O'Gara  Company  (The). 

Laboratory  Specialists  of  America,  Inc. 

Laboratory  Specialists  of  America,  Inc.,  Oklahoma  Corporation. 

NACCO,  Inc. 

NationsRent,  Inc. 

The  Bode  Finn  Company. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


19990374 


ET  req  status 


17-NOV-98 


19990381 


19990404 


19990411 


19990412 


19990417 


19990418 


19984549 


19990197 


19990256 


19990300 


19990308 


19990309 


19990323 


19990333 


19990365 


19990368 


19990376 


19990377 

19990377 
19990384 


19990385 


19990386 


19990393 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
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G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


Snyder  Communications,  Inc. 

Paul  J.  McMahon, 

National  Sales  Services,  Inc. 

Warburg,  Pincus  Investors,  L.P. 

Children's  Broadcasting  Corporation. 

Children's  Radio  of  Dallas,  Inc.,  Children's  Radio  o(  Phoeni. 

Children's  Radio  of  New  York,  Inc. 

United  Rentals,  Inc. 

Michael  Watts. 

Trench  Safety  Equipment  Corporation. 

Irving  Rut>enstein. 

HA-LO  Industries,  Inc. 

HA-LO  Industries,  Inc. 

Ralph  Rut>enstein. 

HA-LO  Industries,  Inc. 

HA-LO  Industries,  Inc. 

HA-LO  Industries,  Inc. 

Ralph  Rubenstein. 

Premier  Promotions  and  Marketing,  Inc. 

HA-LO  Industries,  Inc. 

Irving  Rubenstein. 

Premier  Promotions  and  Martteting,  Inc. 

MotivePower  Industries,  Inc. 

Fred  M.  Young,  Jr. 

Young  Radiator  Company. 

Windward  Capital  Associates,  L.P. 

AEC-At)le  Engineering  Company,  Inc. 

AEC-AWe  Engineering  Company,  Inc. 

Hartxxjr  Group  lnvestn)ent  III,  LP. 

Metapoint  Partners,  Fund-ll,  L.P. 

Wood  Structures,  Inc. 

Walt  Disney  Company  (The) 

Silver  Screen  Partners  IV,  L.P. 

Disney-Sih/er  Screen  IV  Joint  Venture. 

Waste  Connections,  Inc. 

The  Murrey  Trust. 

American  Disposal  Company,  Inc. 

Murrey's  Disposal  Company,  Inc. 

Tocoma  Recycling  Con^sany,  Inc. 

D.M.  Disposal  Company,  Inc. 

The  Murrey  Tmst. 

Waste  ConnectkKis,  Inc. 

Waste  Connectrons,  Inc. 

Perstorp  AB  (a  Swedish  comp>any) 

Nycomed  Amersham  pk: 

Amersham  Pharmacia  Bk>tech  Inc. 

Johnson  &  Johnson. 

Mitsubishi  Chemical  Corporatkm. 

Mitsubishi  Chemical  Corporatk>n. 

Mnhael  R.  Krupp. 

Nortek,  Inc 

AHied  Plywood  Corporatk)n. 

Hk*s,  Muse,  Tate  &  Furst  Equity  Fund  III,  L.P. 

Chanceltor  Media  Corporatkjn. 

Chancellor  Media  Corporatxxi. 

GeraW  W.  Schwartz. 

Intematk>nal  Manufacturing  Servne,  Inc. 

Intematk>nal  Manufacturing  Sennce,  Inc. 

Stewart  &  Stevenson  Servkses,  Inc. 

Don  L.  Chapman. 

Tug  Manufacturing  Corporatk>n. 

Level  One  Communkatknis,  Inc. 

Walter  T.  Thirion. 

Jato  Technotogies,  Inc. 

Walter  T.  Thirion. 

Level  One  Communwatkms,  Inc. 

Level  One  Communicatk>ns,  Inc. 

Software  Logistics  Corporatkm  dba  Logistix. 

Massayoshi  Son. 

SoftBank  Content  Servtees,  Inc. 

GKNpk:. 

The  Dow  Chemkal  Company. 
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Transaction  Granted  Early  Termination — Continued 


ETdate 


Trans  No. 


ET  req  status 


Party  name 


18-NOV-98 


2b-NOV-98 


19990394 
19990425 
19990387 
19990391 
19990266 
19990271 
19990303 
19990360 
19990372 
19990415 
19990416 
19990426 
19990298 
19990299 
19990344 
19990392 
19990421 
19990430 
19990431 
19990433 
19990435 
19990444 

19990449 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
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G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Dow-United  Technologies  Composite  Products,  Inc. 

GKNplc. 

United  Technologies  Corporation. 

Dow-United  Technologies  Composite  Products,  Irw. 

Ford  Motor  Company. 

Garif  Enterprises,  Inc. 

Garff  Wade,  Inc.,  and  Tri-City  Motor  Co.,  Inc. 

Elkem  ASA. 

Airgas,  Inc. 

American  Cart>ide  and  Cartx>n  Corporation. 

RWE  AG. 

The  Pearl  of  Kuwait  Real  Estate  Company. 

Baumf older  Corporation. 

Danisco  A/S. 

Beck  Vanilla  Products  Co. 

Beck  Vanilla  Products  Co. 

OEI  International,  Inc. 

Paulus,  Sokotowski  and  Sartor,  Inc. 

Paulus,  Sokotowski  and  Sartor,  Inc. 

Ohio  Casualty  Corporation. 

American  Financial  Group,  Inc. 

Great  American  Insurance  Company. 

Lund  International  HoMings,  Inc. 

John  W.  Jordan,  II. 

Ventshade  Holdings,  Inc. 

Triton  Cellular  Partners,  L.P. 

Kyle  W.  Mussman. 

BMCT,  L.P. 

McLeod  USA  Incorporated. 

Dakota  Telecommunications  Group,  Inc. 

Dakota  Telecommunications  Group,  IrK. 

DLJ  Merchant  Banking  Partners,  II,  L.P. 

Daniel  D.  Stokes, 

Eyelets  for  Industry,  Inc. 

Family  Golf  Centers,  Inc. 

Peter  Munk. 

Skate  Nation,  Inc. 

Scott  A.  Blum. 

Davkj  B.  Ingram. 

SpeedServe,  Inc. 

DavkJ  B.  Ingram.  — 

Scott  A.  Blum. 

Buy  Corp. 

Fingerhut  Companies,  Inc. 

TPG  Partners  II,  L.P. 

Popular  Club  Plan,  Inc. 

Thyssen  Aktiengesellschaft  (a  Geman  company). 

Michael  E.  Mahoney. 

Access  Industries,  Inc. 

Citadel  Communications  Corporation. 

62nd  Street  Holdings.  L.L.C. 

62nd  Street  Broadcasting  of  Saginaw.  LLC  (etal). 

PRIMEDIA  Inc. 

Peter  J.  Callahan. 

The  Sterling/Macfadden  Partnership. 

PRIMEDIA,  Inc. 

Morton  Tuller. 

The  Sterling/Macfadden  Partnership. 

Zurich  Allied  AG. 

Superior  National  Insurance  Group,  Inc. 

Business  Insurance  Company. 

Rhone  Capital  LLC. 

The  Beacon  Group  Ill-Focus  Value  Fund,  L.P. 

Hollywood  Theater  Holdings,  Inc. 

Insurance  Services  Office,  Inc. 

James  F.  Beedle. 

IDR  Holdings,  Inc. 

Insurance  Data  Resources,  Inc. 

IDR  Statistical  Services,  Inc. 

CompuDyne  Corporation. 

Apogee  Enterprise,  Inc. 

Norment  Industries,  lnc7Norshield  Corporation. 
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ETdate 


Trans  No. 


19990456 
19990460 
19990469 
19990478 
19990481 
19990504 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Iowa  Health  System. 

Trinrty  Health  Systems,  Inc. 

Trinity  Health  Systems,  Inc. 

Fannie  May  Holdings,  Inc. 

Sweet  Factory  Group,  Inc. 

Sweet  Factory  Group,  Inc. 

Groupe  Danone. 

AquaPenn  Spring  Water  Company,  Inc. 

AquaPenn  Spring  Water  Company,  Inc. 

The  Seagram  Company  Ltd. 

Frederick  W.  Field. 

Interscope  TVT  JV 

VNU  N.V. 

Peter  J.  Callahan. 

Macfadden  Trade  Put>lishing,  LLC. 

Crestline  Capital  Corporation. 

Host  Marriott  Corporation. 

Host  Marriott  Corporation. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
[FR  Doc.  98-32657  Filed  12-8-98;  8:45  am) 

BILUNQ  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tlie  Waiting  Period 
Under  tfie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  §  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tiie  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consimmiation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTION  GRANTED  EARLY  TERMINATION 


ETdate 


15-Oct-98 


Trans  No. 


19984680 
19984715 
19984758 
19984770 
19984827 
19990004 
19990012 
19990018 

19990026 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Pjirty  name 


BWY  Corporation. 
United  States  Can  Company. 
United  States  Can  Company. 
Johns  Manville  Corporation. 
Samuel  J.  Heyman. 
BMCA  Insulation  Products,  Inc. 
CSR  Umited. 

Standard  Sand  &  Silica  Company,  a  Florida  Corporation. 
Standard  Sand  &  Silica  Company,  a  Florida  Corporation. 
CH-CGH.  Inc. 
CGH  Health  Services. 
CGH  Health  Services. 
USFreightways  Corporation. 
Golden  Eagle  Group,  Inc. 
Golden  Eagle  Group,  Inc. 
Hartley  D.  Peavey. 
John  Lee. 
Crest  Audio,  Inc. 
HNC  Software,  Inc. 
Open  Solutions,  Inc. 
Open  Solutions,  Inc. 
Frontenac  VII  Limited  Partnership. 
Derlan  Industries  Limited. 
Brenton  Engineering  Company. 
Rotjerts  Polypro,  Inc. 
Wanen  E.  Buffett  and  Susan  T.  Butfett. 
Bertehire  Hathaway  Inc/General  Re  Corporation. 
I  Berkshire  Hathaway  lnc7General  Re  Corporation. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


ET  req  status 


Party  name 


ie-Oct-98 
1»-Oct-98 


2(>-Oct-98 


19990027 
19984469 
19984764 
19984834 
19984835 

19964865 
19990007 
19990023 
19990028 
19990031 
19990034 
19990037 
19990038 

19990046 

19990046 
19990047 

19990048 
19981697 
19984775 
19984780 
19984841 
19984848 
19990014 

19990053 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
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G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
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Malcolm  G.  Chace. 

Berkshire  Hathaway  IrK^General  Re  Corporation. 

Berkshire  Hathaway  lnc7General  Re  Corporation. 

Marsh  &  McLennan  Companies,  Inc. 

Sedgwick  Group  pk;. 

Sedgwkdc  Group  pk:. 

Stephen  E.  Myers. 

Provklence  Media  Partners,  LP. 

Mark  Twain  Cabieviskm  Limited  Partnership. 

Cornerstone  Properties  inc. 

WIHiam  WHson  III. 

William  WMson  &  Associates 

Code,  Hennessy  &  Simmons  III,  L.P. 

Mr.  Randolph  McCormnk,  Sr. 

Dixie  Auto  Glass  Inc,  Capital  Glass  Inc.,  Glass  Depot  Inc. 

Dixie  Auto  Glass  Co.,  Inc. 

Dixie  Glass  Co.  of  Thibodaux,  Inc. 

Allied  Waste  Industries,  Inc. 

Gaspare  Campo. 

Standard  Disposal  Servk^es,  Inc. 

The  Manitowoc  Comparty,  Inc. 

Powerscreen  intematk>nal  PLC. 

Powerscreen  USC,  Inc. 

Thayer  Equity  Investors  III,  LP. 

Lewis  O.  Coley,  III. 

Pactfk:  Circuits,  Inc. 

Gleming  Companies,  Inc. 

The  Penn  Traffw  Company. 

The  Penn  Traffic  Company. 

WiHiam  J.  KkM. 

Paul  A.  Keany. 

W.F.  Wood,  Incorporated. 

PttiHip  Morris  Companies,  Inc. 

Startxicks  Corporatkxi. 

Start>ucks  Corporatkm. 

Minnesota  Miriing  A  Manufacturing  Company. 

Lindsay  Stevens. 

Ja-Leu,  Inc. 

Mirmesota  Mining  &  Manufacturing  Company. 

Christian  Stevens. 

Ja-Leu,  Inc. 

Ftonda  Progress  Corporatkxi. 

Royce  G.  Kershanv,  Jr. 

Kersfiaw  Manufacturing  Company,  Inc. 

hlydroChem  HoWing,  Inc. 

RoWns  Investment  Fund. 

Valley  Systems,  Inc. 

Valley  Systems  of  Ohm,  Inc. 

GKNpk:. 

Anthony  Viglkxte. 

Alpine  Pressed  Metais,  Inc. 

Lafarge,  S.A. 

Thomas  SchmkJheiny. 

HolTKtfn,  Inc. 

Cableviswn  Systems  Corporatkxi. 

Cleerview  Cinema  Group,  Inc. 

Clearview  Cinema  Group,  Inc. 

MedQuist  Inc. 

The  MRC  Group,  Inc. 

The  MRC  Group,  Inc. 

Giant  Eagle,  Inc. 

RekJer's,  Inc. 

Rekler's,  Inc. 

PartnerRe  Ltd. 

Credit  Suisse  Group. 

Winterthur  Reinsurance  Corp.  &  Winterthur  Life  Reinsurance. 

Premier  Parks  Inc. 

United  Services  Automobile  Associatkin. 

Fiesta  Texas  Inc. 

San  Antonk)  Theme  Park,  LP. 

U.S.  Foodsenhce. 

Geoffrey  M.  Haai. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


21-Oct-98 


1998 


19990059 


19990060 


19990062 


19990063 


19990081 


19990096 


199984818 


19984838 


19990029 


19990033 


19990052 


19990066 


19990067 


19990068 


19990071 


19990079 


19990084 


19990090 


19990103 


19990104 


19990064 


19990108 


19990121 


ET  req  status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 
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G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


J.H.  Haar  &  Sons,  Inc. 
Isaac  Saba  Raffoul. 
Hoechst  Aktiengesellschaft. 

Hoechst  Aktiengesellschaft. 

Koch  Industries,  Inc. 

Hoechst  Aktiengesellschaft. 

Hoechst  Aktiengesellschaft. 

BCE  Inc. 

SkyView  Media  Group  Inc. 

SkyView  Media  Group  Inc. 

Precision  industrial  Automation,  Inc. 

Rotjert  Bosch  Industrietreuhand  KG. 

Robert  Bosch  Corporation. 

Leggett  &  Piatt,  Incorporated. 

Ronald  D.  Douglas. 

Technical  Plastics  Corporation. 

The  Garfiekj  Weston  Charitable  Foundation. 

Harrowston  Inc. 

SPI  HoWing  Company. 

Alfred  Lemer. 

The  Browns  Holding  Tmst. 

The  Browns  Holding  Trust. 

Unilab  Corporatwn. 

Mens  Laboratories,  Inc.  (debtor-in-possession). 

Meris  Laboratories,  Inc.  (debtor-in-possession). 

The  Nomura  Securities  Co.,  Ltd. 

Global  Interactive  Technologies  Corporation. 

Global  Interactive  Technologies  Corporatk>n. 

LodgeNet  Entertainment  Corporation. 

Global  Interactive  Technologies  Corporation. 

Gtobal  Interactive  Technologies  Corporation. 

Jacor  Communicatwns,  Inc. 

ML  Media  Partners,  LP. 

Anaheim  Radk>  Associates. 

The  Coastal  Corporation. 

E.i.  duPont  de  Nemours  and  Company. 

Conoco  Inc. 

Rowe  Furniture  Corporation. 

Mitchell  S.  Gold. 

The  Mitchell  Gold  Co. 

Rowe  Furniture  Corporation. 

Robert  T.  Williams,  Jr. 
The  Mitchell  Gold  Co. 

Pinnacle  Healthcare. 

Putnam  Center,  Inc. 

Putnam  Hospital  Center. 

Griffon  Corporation. 

Leonard  C.  Adams. 

Adams  Bros.  Interiors  &  Cabinets,  Inc. 

Adams  Bros,  Interiors  of  Nevada,  Inc. 

AB  Installations,  Inc. 

V.F.  Corporation. 

Louis  Lazarus. 

Penn  State  Textile  Manufacturing,  Inc. 

Trivest  Fund  II,  Ltd. 

Dyno  Holdings  Corporation. 

Dyno  Holdings  Corporation. 

Gerald  W.  Schwartz. 

Raymond  Aspiri. 

Tempress,  Inc. 

Heinz  Prechter. 

Raymond  Aspiri. 

Tempress,  Inc. 

Global  Private  Equity  III  Limited  Partnership. 

Pinnacle  Automaton,  Inc. 

■McHugh  Software  International,  Inc. 

Tyco  Intemational  Ltd. 

William  T.  Brown. 

Midnight  Burglar  Alami  Systems,  Inc. 

AFC  Cable  Systems,  Inc. 

Jaako  O.  Uuranniemi. 


Contract  Re 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Georgia  Pipe  Company. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  98-32658  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  S7SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  meet  during  the  month  of 
December  1998: 

Name:  Technical  Review  Committee  on  the 
Agency  for  Health  Care  Policy  and  Research 
SBIR  Topic  010— Tools  to  Assist  Children/ 
Parents  Manage  Their  Chronic  Health  Needs. 

Date  and  Time:  December  14, 1998, 1:00 
p.m. -5:00  p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Reseeirch  Conference  Center,  6010  Executive 
Boulevard,  4th  Floor,  Conference  Room  B, 
Rockville,  Maryland,  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  Contracts  Review 
Committee,  recommendations  to  the 
Administrator,  AHCPR,  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  AHCPR  Research 
SBIR  Topic  010,— Tools  to  Assist  Children/ 
Parents  Manage  Their  Chronic  Health  Needs, 
that  was  published  in  the  Conunerce 
Business  Daily  on  August  27, 1998. 

The  purpose  of  these  contracts  is  to  fulfill 
the  Agency  for  Health  Care  Policy  and 
Research's  p)articipation  in  the  Small 
Business  Innovation  Research  program 
(SBIR).  The  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
requires  the  agencies  of  the  Public  Health 
Service  (PHS),  Department  of  Health  and 
Human  Services  (HHS),  and  other  federal 
agencies  to  reserve  2.5  percent  of  their 
current  fiscal  year  extramural  budgets  for 
research  or  research  and  development  for  an 
SBIR  program.  This  legislation  is  intended  to 


expand  and  improve  the  SBIR  program; 
emphasize  increased  private  sector 
commercialization  of  technology 
development  through  federal  SBIR  research 
and  development;  increase  small  business 
participation  in  federal  research  and 
development;  and,  foster  and  encourage 
participation  of  socially  and  economically 
disadvantaged  small  business  concerns  and 
women-owned  small  business  concerns  in 
the  SBIR  program. 

In  Phase  I  of  the  SBIR  program  the 
contractor  will  determine  and  report  on  the 
scientific,  technical  and  commercial  merit 
and  feasibility  of  the  proposed  research  or 
research  and  development  efforts  including 
its  ability  or  capacity  to  carry  out  its  research 
or  R&D  proposal,  prior  to  the  provision  of 
further  Federal  support  in  Phase  11. 

The  U.S.  Department  of  Health  and  Human 
Services  issued  a  Solicitation  of  the  Public 
Health  Service  for  Small  Business  Innovation 
Research  Contract  Proposals  (PHS  99-1)  for 
Topic  No.  010  to  develop  "Tools  to  Assist 
Children/Parents  Manage  Their  Chronic 
Health  Needs."  An  estimated  3  to  30  percent 
of  children  (between  2.5  and  25  million 
children  ages  0-21)  suffer  from  one  or  more 
chronic  conditions.  In  Phase  1,  the  contractor 
will  determine  the  factors  important  to 
families  caring  for  chronically  ill  jmd 
disabled  children.  Offerors  should  propose 
an  approach  or  combination  of  approaches  to 
identify  the  factors.  Some  approaches  to  be 
considered  are  literature  review,  focus 
groups,  secondary  data  analysis  and  other 
techniques  appropriate  for  Phase  I  contracts. 
Then,  die  contractor  will  develop  a  prototype 
decision  support  tool  to  assist  in  family  care 
of  a  child's  chronic  illness  or  disease. 
Prototype  tools  could  include  games  for 
children  with  chronic  illness,  technologies 
that  link  families  with  the  health  care  system, 
workbooks,  interactive  videos,  computer- 
based  or  Internet  based  tools.  The  prototype 
should  focus  on  a  limited  group  of  chronic 
conditions  requiring  femilies  to  seek  care  or 
support. 

Agenda:  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above-referenced  Request  for 
Proposals. 

The  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  action  is 
necessary  to  safeguard  confidential 
proprietary  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  this  meeting,  and  to  protect 
the  free  exchange  of  views,  and  avoid  undue 
interference  with  Committee  and  Department 
operations.  This  is  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  Appendix  2, 
implementing  regulation,  41  CFR  101-6.1023 
and  procurement  regulation,  48  CFR  section 
315.604(d). 


Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Sandra 
Robinson,  Center  for  Quality  Measurements 
&  Improvement,  Agency  for  Health  Care 
Policy  and  Research,  2101  East  )efferson 
Street,  Suite  501.  Rockville,  Maryland, 
20852,  telephone  (301)  594-1703. 

Dated:  December  2, 1998. 
John  M.  Eiaenberg, 
Administrator. 

IFR  Doc.  98-32669  Filed  12-8-98;  8:45  am) 
BILUNG  CODE  4ia»-«>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AgerKsy  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  Section  10(a)  of 
the^Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  meet  during  the  month  of 
December  1998: 

Name:  Technical  Review  Committee  on  the 
Agency  for  Health  Care  Policy  and  Research 
SBIR  Topic  Oil — "Internet-Based  Decision 
Support  for  Health  Related  Quality  of  Life 
Instruments." 

Date  and  Time:  December  14, 1998,  9:00 
a.m.-12:00p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research,  Conference  Center,  Conference 
Room  B,  6010,  Executive  Boulevard,  4th 
Floor,  Rockville,  Maryland  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  Contracts  Review 
Committee,  recommendations  to  the 
Administrator,  AHCPR,  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  SBIR  Topic  Oil, 
Internet-Based  Decision  Support,  for  Health 
Related  Quality  of  Life  Instruments,  that  was 
published  in  the  Commerce  Business  Daily 
on  August  27, 1998. 

One  purpose  of  these  contracts  is  to  fulfill 
the  Agency  for  Health  Care  Policy  and 
Research's  participation  in  the  Small 
Business  Innovation  Research  program 
(SBIR).  The  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
requires  the  agencies  of  the  Public  Health 
Service  (PHS),  Department  of  Health  and 
Human  Services  (HHS),  and  other  federal 
agencies  to  reserve  2.5  percent  of  their 
-';urrent  fiscal  year  extramural  budgets  for 
research  or  research  and  development  for  an 
SBIR  program.  The  legislation  is  intended  to 
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expand  and  improve  the  SBIR  program; 
emphasize  increased  private  sector 
commercialization  of  technology  developed 
through  federal  SBIR  research  and 
development;  increase  small  business 
participation  in  federal  research  and 
development;  and,  foster  and  encourage 
participation  of  socially  and  economically 
disadvantaged  small  business  concerns  and 
women-owned  small  business  concerns  in 
the  SBIR  program. 

In  Phase  I  of  the  SBIR  program  the 
contractor  will  address  and  report  on  the 
scientific,  technical  and  commercial  merit 
and  feasibility  of  its  proposed  research  or 
research  and  development  efforts  and  its 
capacity  to  perform  the  proposed  work  prior 
to  the  provision  of  further  Federal  support  in 
Phase  II. 

The  U.S.  Department  of  Health  and  Human 
Services  issued  a  Solicitation  of  the  Public 
Health  Service  for  SBIR  Contract  Proposals 
(PHS  99-1)  for  Topic  No.  Oil  to  develop 
"Internet-Based  Decision  Support  for  Health 
Related  Quality  of  Life  Instruments".  One  of 
the  most  important  achievements  springing 
from  outcomes  and  effectiveness  research  in 
the  past  two  decades  is  the  recognition  by  the 
scientific  and  clinical  commimities  of  the 
essential  role  of  the  patients'  perspective  in 
assessing  their  own  health  and  functioning. 
This  conceptual  advance  has  stimulated  a 
proliferation  in  the  number  and  applications 
of  patient-based  "health-related  quality  of 
life"  (HRQL)  measures  and  assessments  tools. 
The  proposed  projects  are  to  produce  a  world 
wide  web  (WWW)  based  software  program 
that  functions  as  a  decision  suppwrt  tool  and 
provides  scientific  guidance  to  researchers 
and  clinical  decision-makers  in  the  design, 
evaluation  and  implementation  of  HRQL 
assessments.  Specifically,  in  the  Phase  I 
application,  these  projects  wrill  first  design  a 
front-end  web-based  query  application 
capable  of  retrieving  information,  through  a 
web  server  and  a  query  server,  from  a  back- 
end  database  engine.  The  query  systems  will 
perform  interactive  keyword  searches  against 
various  categories  of  data  elements  with 
cross-linked  information  entries  at  various 
levels  of  specificity. 

Further,  these  web  client  applications  will 
be  platform-independent,  such  as  those 
written  as  Java  applets,  to  facilitate  access  to 
the  knowledge  base  from  different  computer 
operating  systems.  As  a  prerequisite,  these 
projects  will  either  have  direct  access  to 
existing  public  or  proprietary  HRQL 
knowledge  bases  or  will  have  to  build  new 
databases  containing  a  systematic  review  of 
HRQL  instruments  and  applications. 

Agenda:  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above-described  Request  for 
Proposals. 

The  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  meeting  will 
not  be  open  to  the  public.  This  action  is 
necessary  to  safeguard  confidential 
proprietary  information  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  this  meeting,  and  to  protect 
the  bee  exchange  of  views,  and  avoid  undue 
interference  with  Committee  and  Department 
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operations.  This  is  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  5,  U.S.C,  Appendix  2, 
implementing  regulations,  41  CFR  101- 
6.1023  and  procurement  regulations,  48  CFR 
section  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Yen- 
Pin  Chiang,  Center  for  Outcomes  and 
Effectiveness  Research,  6010  Executive 
Boulevard,  Suite  300,  Rockville,  Maryland 
20852,  (301)  594-4035. 

Dated:  December  2, 1998. 
John  M.  Eisenberg, 
Administrator. 
[FR  Doc.  98-32670  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  4160-aO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Investigational  Bioiogical  Product 
Trials;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  of  Review 
Committee  and  Request  for 
Submissions 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
1999  meetings  of  the  clinical  hold 
review  committee,  which  reviews  the 
clinical  holds  that  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  has  placed  on  certain 
investigational  biological  product  trials. 
FDA  is  inviting  any  interested  biological 
product  company  to  use  this 
confidential  mechanism  to  submit  to  the 
committee  for  its  review  the  name  and 
number  of  any  investigational  biological 
product  trial  placed  on  clinical  hold 
during  the  past  12  months  that  the 
company  wants  the  committee  to 
review. 

DATES:  The  meetings  will  be  held  on 
February  9, 1999;  May  11. 1999;  August 
10,  1999;  and  November  9, 1999. 
Biological  product  companies  may 
submit  review  requests  for  the  February 
meeting  by  January  5, 1999;  for  the  May 
meeting  by  March  30, 1999;  for  the 
August  meeting  by  June  29, 1999;  and 
for  the  November  meeting  by  September 
28, 1999. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  Bryce  Norton,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  rm.  14-105.  Rockville.  MD  20857. 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley.  Center  for  Biologies 


Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  301-827-6210. 

SUPPLEMENTARY  INFORMATION:  FDA's 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  himian  subjects.  If  FDA 
determines  that  a  proposed  or  ongoing 
study  may  pose  significant  risks  for 
human  subjects  or  is  otherwise  seriously 
deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  order  a  clinical  hold  on  the  study. 
The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  Section  312.42  describes  the 
groimds  for  ordering  a  clinical  hold. 

A  clinical  hold  is  an  order  that  FDA 
issues  to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
ordered  on  one  or  more  of  the 
investigations  covered  by  an 
investigational  new  drug  application 
(IND).  When  a  proposed  study  is  placed 
on  clinical  hold,  subjects  may  not  be 
given  the  investigational. drug  or 
biologic  as  part  of  that  study.  When  an 
ongoing  study  is  placed  on  clinical 
hold,  no  new  subjects  may  be  recruited 
to  the  study  and  placed  on  the 
investigational  drug  or  biologic,  and 
patients  already  in  the  study  should 
stop  receiving  therapy  involving  the 
investigational  drug  or  biologic  unless 
FDA  specifically  permits  it. 

When  FDA  concludes  that  there  is  a 
deficiency  in  a  proposed  or  ongoing 
clinical  trial  that  may  be  groimds  for 
ordering  a  clinical  hold,  ordinarily  FDA 
will  attempt  to  resolve  the  matter 
through  informal  discussions  with  the 
sponsor.  If  that  attempt  is  imsuccessful, 
a  clinical  hold  may  be  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  the  review  of  the  IND. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encoiu^ge  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

CBER  began  a  process  to  evaluate  the 
consistency  and  fairness  of  practices  in 
ordering  clinical  holds  by  instituting  an 
oversight  committee  to  review  clinical 
holds  (see  61  FR  1033,  January  11, 
1996).  CBER  held  its  first  clinical  hold 
review  committee  meeting  on  May  17, 
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at  there  is  a 


1995,  and  plans  to  conduct  further 
quality  assurance  oversight  of  the  IND 
process.  The  review  procedure  of  the 
committee  is  designed  to  a^ord  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  conunittee 
consists  of  senior  managers  of  CBER,  a 
senior  official  from  the  Center  for  Drug 
Evaluation  and  Research,  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  some  of  the 
chnical  holds  proposed  for  review  by 
biological  product  sponsors.  In  general, 
a  biological  product  s{>onsor  should 
consider  requesting  review  when  it 
disagrees  with  FDA's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  FDA 
regulations  and  CBER  policy. 

The  meetings  of  the  oversight 
committee  are  closed  to  the  public 
because  committee  discussions  deal 
with  confidential  commercial 
information.  Summaries  of  the 
committee  deliberations,  excluding 
confidential  commercial  information, 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Ehnig  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  If  the  status  of  a  clinical 
hold  dianges  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

For  each  meeting,  FDA  invites 
biological  product  companies  to  submit 
to  the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  IND  number 
of  any  investigational  biological  product 
trial  that  was  placed  on  cUnical  hold 
during  the  past  12  months  that  they 
want  the  committee  to  review. 
Submissions  should  be  made  by  January 
5,  1999,  for  the  February  meeting;  by 
March  30, 1999,  for  the  May  meeting;  by 
June  29, 1999,  for  the  August  meeting; 
and  by  September  28, 1999,  for  the 
November  meeting  to  Amanda  Bryce 


Norton,  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 

Dated:  December  1, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  98-32643  Filed  12-»-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car»  Financing  Adnrtinistration 

[HCFA-0OO2-N] 
RIN  0938-AI13 

iitodicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — Second  Quarter,  1998 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

summary:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  April,  May,  and  June 
of  1998  that  relate  to  the  Medicare  and 
Medicaid  programs.  It  also  identifies 
certain  devices  with  investigational 
device  exemption  numbers  approved  by 
the  Food  and  Drug  Administration  that 
may  be  potentially  covered  under 
Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bridgett  Wilhite,  (410)  786-5248  (For 
Medicare  instruction  information). 

Betty  Stanton.  (410)  786-3247  (For 
Medicaid  instruction  information). 

Sharon  Hippler,  (410)  786-4633  (For 
Food  and  Drug  Administration- 
approved  investigational  device 
exemption  information). 

Kristy  Nishimoto,  (410)  786-8517  (For 
all  other  information). 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 


million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  effective 
comjnunications  with  regional  ofiices. 
State  governments,  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  the  authority  granted 
the  Secretary  under  sections  1102,  1871, 
and  1902  and  related  provisions  of  the 
Social  Seciuity  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all     ^ 
Medicare  manual  instructions, 
interpretive  rules,  and  guidelines  of 
general  appUcability  not  issued  as 
regulations.  We  published  our  first 
noUce  June  9.  1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  time  fr^me. 

n.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  and  the 
notice  published  March  31,  1993  (58  FR 
16837).  Those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989 
publication  (54  FR  34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  lists  the 
publication  dates  of  the  most  recent 
quarterly  listings  of  program  issuances. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
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published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 
Addendum  III  lists  for  each  of  our 
manuals  or  Program  Memoranda,  a 
HCFA  transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
pubhshed,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  title  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

On  September  19,  1995.  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  at  42  CFR  405.201  et  seq. 
that  certain  devices  with  an 
investigational  device  exemption 
approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  It  is  HCFA's  practice  to 
announce  in  this  quarterly  notice  all 
investigational  device  exemption 
categorizations,  using  the 
investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  Addendum  V 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 
numbers  that  have  been  approved  or 
revised  during  the  quarter  covered  by 
this  notice.  The  Ustings  are  organized 
according  to  the  categories  to  which  the 
device  numbers  are  assigned  (that  is. 
Category  A  or  Category  B,  and  identified 
by  the  investigational  device  exemption 
number). 

m.  How  To  Obtain  Listed  Material 


A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 
Government  Printing  Office,  ATTN: 
New  Orders,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954, 
Telephone  (202) 512-1800,  Fax 


number  (202)  512-2250  (for  credit 

card  orders);  or 
National  Technical  Information  Service, 

Department  of  Commerce,  5825  Port 

Royal  Road,  Springfield,  VA  22161, 

Telephone  (703)  487^630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
bom  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  die  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http://vkrww.hcfa.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volimie  59, 
Number  1  (January  2,  1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Docimients  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  tjrpe  swais,  then  log  in  as  guest 
(no  password  required). 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  fit)m  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  In  addition,  rulings, 
beginning  with  those  released  in  1995, 
are  available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM,  which 


may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Docimients  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVm,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1995.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 
OP_Home/ssact/comp-toc.htm.)  The 
remaining  portions  of  CI>-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
uiueadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CI>-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and.  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  docimnents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  hbraries.  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfibn  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  m, 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Hospital  Manual, 
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(HCFA  Pub.  10)  transmittal  entitled 
"Claims  Processing  Timeliness 
Requirements,"  use  the  Superintendent 
of  Documents  No.  HE  22.8/2  and  the 
HCFA  transmittal  number  729. 

V.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
I  information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addendmn  in  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Administration,  Telephone  (410)  786- 
5248. 

Questions  concerning  Medicaid  items 
in  Addendiun  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
i  Operations,  Policy  Coordination  and 
Planning  Group,  Health  Care  Financing 
Administration,  S2-26-13,  7500 

Addendum 


Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 
of  Clinical  Standards  and  C^afity, 
Coverage  and  Analysis  Group,  Health 
Care  Financing  Administration,  C4-11- 
04,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  Telephone  (410)  786- 
4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Kristy 
Nishimoto,  Office  of  Communications 
and  Operations  Support,  Division  of 
Regulations  and  Issuances,  Health  Care 
Financing  Administration,  C5-13-07, 
7500  Seciuity  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-8517. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 


Dated:  November  24, 1998. 
Pamela  I.  Gentiy, 

Director,  Office  of  Communications  and 
Operations  Support 

Addendum  I 

This  addendum  Usts  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 
November  3, 1997  (62  FR  59358) 
November  21, 1997  (62  FR  62325) 
June  4, 1998  (63  FR  30499) 
August  11, 1998  (63  FR  42857) 
September  16, 1998  (63  CFR  49598) 

Addendum  II 

Description  of  Manuals,  Memoranda, 
and  HCFA  Ridings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988,  at  53  FR 
21730  and  supplemented  on  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989.  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 


.—Medicare  and  Medicaid  Manual  Instructions 

(April  1998  through  June  199^ 


Trans.  No. 


Manual/subject/publication  No. 


Intarmedlary  Manual 

Part  2— Audits,  Reimbursament  Program  Administration 

(HCFA  Pub.  13-2) 

(Superintandent  of  Documents  No.  HE  22.8/6-2) 


411 


List  of  MR  Codes,  Categories,  and  Conversion  Factors. 


Intarmadlary  Manual 

Parts— Claims  Process 

(HCFA  Pub.  13-3) 

(Supartntandant  of  Documents  No.  HE  22^6) 


1737 
1738 

1739 


1740 

1741 
1742 

1743 
1744 
1745 


This  transmittal  rHHnber  will  not  be  used. 

Provider  Electronic  Billing  File  and  Records  Formats. 

Alphabetic  Listings  of  Data  Elements. 

Electronic  Medui  Claims. 

ANSI  ABC  XI 2  837  Health  Care  Claim  Transaction  Set 

Electronic  UB-92  Change  Request  Procedures. 

Electronic  UB-92  Change  Request  Forms. 

Millennium  Ready  Free  BiUing  Software. 

Millennium  Readiness. 

Paper  Bills 

Provider  Access  to  Limited  Eligitiility  Data. 

Eligibility  Data  Available. 

Electronic  Data  Interchange  Enrollment  Form. 

Payment  for  Blood  Clotting  Factor. 

Administered  to  Hemophilia  Inpatients. 

Provider  Electronic  Billing  File  and  Record  Formats. 

Claims  Processing  Timeliness. 

Corrective  Actions. 

Withholding  Payment  for  Payable  Claims. 

Cases  Refen-ed  to  and  Acc^ed  by  Office  of  Investigations. 

Law  Enforcement  Agrees  There  is  Fraud,  but  Declines  the  Case  Because  it  Does  Not  Meet  Criteria. 

Overpayment  Recoupment  in  Potential  Fraud  Cases. 

Model  Suspension  Letter. 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[Aprill  998  through  June  1998] 


Trans.  No. 


Manual/subject/pubiication  No. 


Trans.  No. 


1746 
1747 


an  Review  tor  Partial  Hospitalization  Sennces  Provided  In  Community  Mental  Health  Centers 
Review  of  Fomi  HCFA-1450  kx  Inpatient  and  Outpatient  Bills. 
Provider  Electronic  Blling  File  and  Record  Fomiats. 
Alphabetic  Listings  of  Data  Elements. 


Carriers  Manual 

Part  2— Program  AdmintstrsUon 

(HGFA  Pub.  14-^ 

(Superintandent  of  DocunMot*  No.  HE  22.8^-3) 


137 
138 


FunctionaJ  Standards  for  Claims  Processing  Operations. 
Functional  Standards  for  Claims  Processing  Operations. 


Carriers  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Docunf»nts  No.  HE  22.8^ 


1597 


1598 

1599 

1600 
1601 
1602 

1603 
1604 


1605 


1606 


1607 
1608 


Requirenwnts  for  Processing  Electronic  Media  Claims. 

Establishing  a  System  to  Process  Electronic  Media  Claims. 

Standard  Electronic  Formats. 

835  and  National  Standard  Format  Health  Care  Claim  Payment/Advice  Transactions 

Medicare  Standard  PC-Prin(-B  Software. 

National  Standard  Format  Maintenance  Procedures. 

Paper  Remittance  Notice. 

Jurisdiction  of  Requests  for  Payment. 

Area  Carrier— Physician's  Services. 

Contractor  Millennium  Contingency  Plan. 

Millennium  Ready  Free  Billing  Software. 

Electronic  Data  Interchange  EnroOmenl  Form. 

HCPCS  Codes. 

Medicare  Physician  Fee  Schedule  Database  1998  File  Layout. 

Medicare  Physician  Fee  Schedule  Database  Status  Indicators. 

Simplified  Roster  BiNs. 

Postpayment  Review  of  Claims  Denial  of  Payment 

Suspension  of  Payment 

Overpayment  Recoupment 

Referral  to  State  Agencies  or  Other  Organizations. 

Model  Suspension  of  Payment  Letters. 

Who  May  Be  Paid  Benefits. 

Benefit  Checks. 

Additkxial  Benefits  Payable  Because  Prior  Determinatton  Revised. 

Death  of  Enrollee  or  Assignee  Before  Claim  is  Settled. 

Ototogk:  Evaluations. 

Allergy  Testing  and  Immunotherapy. 

^"t^^^^I^^J^^^T^  ^°!^-  Communicatk)n.  and/or  Auditory  Processing.  Including  Evaluating  Aural 

Rehabilitation  Status  of  Providing  Aural  Rehabilitatkxi  Services. 
Physical  Therapy/Occupatk)nal  Therapy  ProvkJed  by  Physrcians  and  Physcian  Errptoyees 
Method  for  Computing  Fee  Schedule  Amount. 
Physeians'  Sen/k»s  Furnished  on  Day  of  Dialysis. 
Inpatient  Dialysis  on  Same  Date  As  Evaluatkm  and  Management 
Consultatwn  Versus  Visit 

1998  Geography  Practk»  Cost  lndk:es  by  Medicare  Carrier  and  Locality. 
This  transmittal  corrects  paginatwn  enor  in  Transmittal  1597  dated  April  1998 
Integumentary  System. 


Program  Memorandum 

intermediaries 

(HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


A-98-10 

A-98-11 

A-98-12 
A-9e-13 
A-98-14 

A-98-15 
A-98-16 


''l^Srii'SnJgSJ^rn  o??S.'^'^''  ^""^^  '^'  ""'  '"^'°"  ^^  Implementations  3A.01  and  1A.C1 
^  O^'pTe^s"^  °^'^  '"^  ^'"^  ^"^'"^  ''*'"'*^  Provklers  Utilizing  the  HCFA  Free  Software  to  File  Form  HCFA-2540-96 

Interim  Rate  Changes  Due  to  the  Elimination  of  the  Fomiula  Driven  Overpayment 
Review  of  Home  Health  Agency  Related  Businesses. 

^"Ii2?*?^."^®™"*l!°'.^'f.!r  ^"^  °^^^  °'  ^"^"^  °"  "^  ^^^  April  1,  1998.  for  Oral  Anti-Nausea  Drugs  as  Full  Thera- 
Di^^.iP'**"*^*°"'*^^®"°"^°°^9®''°^"«  as  Part  of  a  Cancer  Chemotherapeutic  Regimen 
Policy  Clanficabon:  Provkler-Based  Designatkxi. 

Coverage  and  Claims  Processing  for  Prospective  Payment  for  Skilled  Nursing  Facilities-The  Balance  Budget  Act  of  1997. 
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[April  1998  through  June  1998) 


Trans.  No. 


Manual/subject/publication  No. 


A-98-17 
A-98-18 
A-98-19 
A-98-20 


Clarification  of  Provider  Cost  Report  Filing  Requirements. 

Revised  Medicare  Bad  Debt  Treatment  for  Qualified  Medicare  Benericiaries. 

Managed  Care  Electronic  Data  Interchange  Enrollment  Form. 

Claims  Processing  For  Prospective  Payment  for  Skilled  Nursing  Facilities— The  Balanced  Budget  Act  of  1997. 


Program  Memorandum 

Carriers 

(HCFA  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


B-98-12 
B-98-13 
B-98-14 

B-98-15 
B-98-16 
B-98-17 

B-98-18 

B-98-19 

B-98-20 
B-98-21 
B-98-22 
B-98-23 
B-9&-24 


Private  Contracts  Between  Beneficiaries  and  Physicians/Practitioners. 

Temporary  National  HCPCS  Code. 

Year  2000  Update  Changes  to  the  Part  B  ASC  XI 2N  270/271  Version  3051  Implementation  for  the  Health  Care  Elicpbility 
Benefit  Inquiry  and  Response. 

Billing  for  the  Technical  Component  of  a  Laboratory  Test. 

Screening  Pap  Smear  and  Pelvic  Examinations— The  Balanced  Budget  Act  of  1997. 

Durable  Medical  Equipment  Regional  Camer  Instructions  to  Implement  Balanced^  Budget  Act  of  1997  Provisions,  §4105,  to 
Provide  Expanded  Coverage  of  Blood  Glucose  Monitors  and  Testing  Strips  for  all  Diabetics — Implement  July  1,  1998. 

Durable  Medical  Equipment  Regional  Carrier  Instructions  for  Denying  Claims  and  Recoverir>g  Overpayments  for  Prescription 
Drugs  Billed  and/or  Paid  to  Suppliers  Not  Licensed  to  Dispense  Prescription  Drugs. 

Change  to  Health  Insurance  Claim  Form  HCFA-1500  Instructions  for  Processing  Physician  Ctaiois  tn  Giot>al  Payment  Sys- 
tems. 

Changes  to  the  1998  Medicare  Physician  Fee  Schedule  Database.  — 

Notification  of  Updates  to  the  XI 2  835  3051. 4B  and  National  Standard  Format  Version  2.01. 

Change  in  Screening  Mammography  Coverage. 

Health  Professional  Shortage  /Vrea  Bonus  Payment  Clarification.  ^ 

Carrier  Updating  of  the  Intemational  Classification  of  Diseases,  Ninth  Revision,  Clinical  Modification. 


Program  Memorandum 

Intermediaries/Carriers 

(HCFA  Pub.  60A/B) 

(Superintendent  of  Docunrwnts  No.  HE  22.8/6-6) 


AB-9a-11 
AB-98-12 
AB-98-13 
AB-98-14 
AB-98-15 

AB-98-16 
AB-98-17 
AB-98-18 
AB-98-19 
AB-98-20 
AB-98-21 
AB-98-22 
AB-98-23 
AB-98-24 

AB-98-25 
AB-98-26 
AB-98-27 
AB-98-28 
Ae-98-29 
AB-98-30 

AB-98-31 


Contractor  Codes  for  Processing  Centers  of  Excellence  Demonstration  Claims. 

New  Waived  Tests. 

Payments  for  Physicians  Services  Affected  by  Global  Payment  Demonstrations. 

Claims  Processing  Instructions  for  the  tvlational  Institutes  of  Health  National  Emphysema  Treatment  Trial. 

Increased  Medicare  Payment  and  Billing  Requirements  for  Nurse  Practitioners,  Physician  Assistants,  and  Clinical  Nurse 

Specialists— Balanced  Budget  Act  of  1997. 
Medicare  Secondary  Payer  Denial  Indicator  and  the  Source  Code  Changes. 
Provider  Notification  of  Millennium  Instructions  for  Claims-Related  Standards. 
Consolidated  Billing  for  Skilled  Nursing  Facilities. 
Implementation  of  Court  Order  in  National  Medical  Care  v.  Shalala. 
This  transmittal  numt>er  will  not  be  used. 
This  transmittal  number  will  not  be  used. 

Temporary  Codes  Established  for  Screening  Pap  Smears  by  Automated  Thin  Layer  Preparation  MettKXi. 
HCFA-1522,  Monthly  Contractor  Financial  Report,  Reconciliation. 
Provider  Overpayment  Recovery/Physicians  Supplier  Overpayment  Recovery  Systems  Overpaymefrts  Transferred  to  the 

Debt  Collection  Center  for  Cross  Servicing. 
New  Waived  Tests. 

Cun'ent  Status  of  Medicare  Program  Memoranda  and  Letters  Issued  Before  Calendar  Year  1998. 
Current  Status  of  Medicare  Program  Memoranda  and  Letters  Issued  Before  Calendar  Year  1998. 
Grace  Period  for  Deleted  Automated  Multi-Channel  Tests— Clarification  of  Program  Memorandum  AB-97-17. 
Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments. 
Suppression  of  Notice  of  Utilization,  Explanation  of  Medicare  Benefits,  and  Medk:are  Summary  Notices  for  Certain  Claim 

Types — Implementation  February  1998. 
Clarification  of  Program  Memorandum  A-97-8  (July  1997)  and  Program  Memorandum  B-98-4  (January  1998>— Medicare 

Summary  Notice  Instructions. 


State  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Background. 

Interpretative  Guidelines  and  Investigative  Procedures  for  Responsibilities  of  Medkare  Partkapating  Hospitals  in  Emergency 
Cases. 


67904 


Trans.  No. 


9&-1 
98-2 


65 


728 
729 


353 


104 
105 


403 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  1998  through  June  1998] 


Manual/subject/publication  No. 


Program  Memorandum 

Medicaid  State  Agencies 

(HCFA  Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6.5) 


Title  XIX  of  the  Social  Security  Act,  Payment  of  Medicare  Part  B  Premiums. 

Current  Status  of  Medicaid  Program  Memoranda  and  Action  Transmittals  Issued  Before  Calendar  Year  1988 


Peer  Review  Organization  IManual 

(HCFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/a-15) 


Interaction  with  Beneficiary  Groups. 
Evaluation. 


Hospital  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients. 
Claims  Processing  Timeliness  Requirements. 


Sicilled  Nursing  Facility  Manual 

(HCFA  Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


•       Billing  for  Mammography  Screening. 


End  Stage  Renal  Disease  Networl( 

Organizations  Manual 

(HCFA  Pub.  81) 

(Superintendent  of  Documents  No.  HE  22.9/4) 


Authority. 

Network's  Role  Prior  to  Initiating  Sanction  Recommendation. 

Written  Documentation  Requirements  for  Sanction  Recommendation. 

Fonwarding  Sanction  Recommendation  to  Appropriate  Regional  Office. 

Project  Officer's  Role  in  Sanction  Procedures. 

Regional  Office  Role  in  Notice  and  Appeal  Rights. 

Duration  and  Removal  of  Alternative  Sanction. 

Quality  of  Care  Refeaals. 


Outpatient  Physical  Therapy,  Comprehensive  Outpatient 

Rehabilitation  Facility,  and  Community  Mental 

Health  Center  Manual 

(HCFA  Pub.  9) 

(Superintendent  of  Documents  No.  HE  22.8/9) 


°^a£-Rret^PuSiSr'^^'  ^""P'®^®"^*^®  Outpatient  Rehabilitation  Facility,  and  Community  Mental  Health  Center  Man- 
Billing  Instmctions  for  Partial  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers 
Pneumococcal  Pneumonia  Influenza  Vims  and  Hepatitis  B  Vaccines. 


Coverage  Issues  Manual 

(HCFA  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Cochlear  Implantation. 
Cytogenetic  Studies. 


Provider  Reimbursement  Manual— Part  1 

(HCFA  pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Principle. 

Prevailing  Salary. 

Standard  Travel  Allowance. 

Optional  Travel  Allowance  for  Home  Health  Agencies  and  Other  Providers 

Guideline  Application. 

Application  of  Travel  Allowance. 

Identification  of  Services  Furnished  By  Outside  Suppliers. 
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Trans,  ^to. 


404 


70 
71 
72 
73 


71 


98-3 


Center  Man- 


98-1 


98-4 
97-5 
97-6 


Addendum  III. — Medicare  and  Medicaid  Manual  Instructions— Continued 

[April  1998  through  June  1998] 


Manual/subject/pubiication  No. 


Physical  Therapy,  Occupational  Therapy,  and  Speech-Language  Pathology  Assistants  and  Aides,  and  Respiratory  Therapy 

Aides  and  Trainees. 
Exception  Because  of  Binding  Contract. 

Exception  Because  of  Unique  Circumstances  or  Special  Lat>or  Market  Conditions. 
Provider  Recordkeeping  and  Reporting  Requirements. 
Cost  Not  Related  to  Patient  Care. 
Unallowable  Costs  Not  Related  to  Patient  Care. 


Provider  Reimburse  ment  Manual — Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  37 

(HGFA  Pub.  15-2-AK) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


•       This  transmittal  introduces  Chapter  37,  Skilled  Nursing  Facility  Cost  Report  Form. 


State  Medicaid  Manual— Part  3 

Eligibility 

(HCFA  Pub.  45-3) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


Coverage  of  Qualifying  Individuals  for  Medicare  Part  B  Premiums. 
Medkakj  Eligibility  for  Disabled  Children  Who  Lose  SSI  Payment. 
Continuous  EligHsiHty. 
Buy-In  to  Mednakj  for  the  Working  Disabled. 


State  Medicaid  IManual— Part  4 

Services 

(HCFA  Pub.  45-4) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


Home  and  Community-Based  Services— Basis,  Scope,  and  Purpose. 
Definition  of  Servk»s. 

Home  and  Community-Based  Services— Model  Waiver  Request. 
Home  and  Community-Based  Services— Amendments. 


Program  IMemorandum 

Regional  Office— General 

(HCFA  Pub.  51) 

(Superintendent  of  Documents  No.  HE  22.28/5:90-1) 


Home  Health  Agency  Surety  Bond  Requirements. 


Program  Memorandum 

Regional  Offices— Standards  and  Certification 

(HCFA  Pub.  54) 

(Superintendent  of  Docunwnts  No.  HE  22.28/5:90-1) 


•       Civil  Money  Penalty  Collection  Procedures. 


IMedlcare/Medlcaid 

Sanctiort— Reinstatement  Report 

(HCFA  Pub.  69) 


Report  of  Physicians/Practitioners,  Provklers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— March  1998. 
Report  of  Physkaans/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— April  1998. 
Report  of  Physrcians/Practitioners,  Provklers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— May  1998. 
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Publication 
date 


04/09/98 


FR  vol.  63  page 


04/14/98 
04/22/98 
04/23/98 


17429-17431 


CFR  part(s) 


04/30/98 


06/07/98 
05«)7/9e 
05/07/98 

05/08/98 

05/12/96 

05/12/98 

05/13/98 

05/14/98 


18124-18135 

19926 

20110-20131 


422 


File  code* 


HCFA-2246-N 


23790-23791 


05/14/98 

05/18/98 
06/01/98 


25320-25357 
25272-25320 
25360-25379 

25576-25715 

26318-26360 

26252-26316 

2656S-26566 

26722-26738 


410.  417,  424.  482 


142  

142  

422  

405,  412.  413 


410.  412.  413,  415. 
485. 


409.410.411.413. 
424,  483,  489. 


405.  412,  413 


HCFA-1027-IFC 

HCFA-1040-N 

HCFA-3706-F 


HCFA-2008-PN 


26811-26812 

27251-27253 
29648-2966 


493 


413 


441,489 


HCFA-0045-P 
HCFA-0149-P 
HCFA-1011-IFC 

HCFA-1003-P 

HCFA-1878-F 

HCFA-1913-IFC 

HCFA-10(»-GN 

HCFA-2239-F 


HCFA-3888-NC 

HCFA-1876-P 
HCFA-1152-1-F 


Regulation  title 


Medicare.    Medicaid,    and    CLIA 
Programs;    Oinical    Laboratory 
Improvement    Amendments    of 
1998  Continuance  of  /Approval 
as  an  Accrediting  Organization: 
the  Joint  Commission  on  Ac- 
creditation of  Healthcare  Orga- 
nizations, the  American  /Asso- 
ciation of  Blood  Banks,  and  the 
American  Osteopathic  Associa- 
tion. 
Medicare   Program;   Definition  of 
Provider-Sponsored     Organiza- 
tion and  Related  Requiremerrts. 
Medicare  Program;  May  7,  1998. 
Meeting  of  the  Competitive  Pric- 
ing Advisory  Committee. 
Medicare     Program;     Scope     of 
Medicare  Benefits  and  Applica- 
tion of  the  Outpatient   Mental 
Health  Treatment  Limitation  to 
Clinical  Psychologist  and  CHni- 
cal  Social  Worker  Services. 
MedKare  and  MedKaid  Programs; 
Recognitk>n    of    the    American 
Associatkx)  for  Aocreditatmn  of 
Ambulatory    Surgery    Fadities. 
Inc.    tor    Ambulatory    Surgical 
Centers  Program. 
Natkxiai    Standard    Health    Care 

ProvkJer  Identifier. 
Health  Insurance  Refc>rm:  Stand- 
ards for  Electrons  Transactkxts. 
Medicare    Program;    Waiver   Re- 
quirements      and       Solvency 
Standards    for    Provkler-Spon- 
sored  Organizatk)ns. 
Medicare   Program;   Changes  to 
the  Hospital  Inpatient  Prospec- 
tive Payment  Systems  and  Fis- 
cal Year  1999  Rates. 
Medicare   Program;   Changes   to 
the  Hospital  Inpatient  Prospec- 
tive Payment  Systems  and  Fis- 
cal Year  1996  Rates. 
Medksire    Program;    Prospective 
Payment  System  and  Consoli- 
dated BHUng  for  SkiHed  Nursing 
Facilities. 
Medkare   Program;   Chwiges   to 
the  Hospital  Inpatient  Prospec- 
tive Payment  Systems  and  Fis- 
cal Year  1999  Rates;  Con-ec- 
tk>ns. 
CLIA  Program;  Simplifying  CLIA 
Regulatk>ns  Relating  to  Accredi- 
tatkxi.    ExemptkMi    of    Labora- 
tories Under  a  State  Lk»nsure 
Program,    Proficiency    Testing, 
and  Inspectnn. 
Medkare  and  Mednaid  Programs; 
Request  for  PubNc  Comments 
on    the    Quality    Improvement 
System  for  Managed  Care. 
Medicare    Program;    Revision    to 
Accrual    Basis    of    /Accounting 
Polrcy. 
Medkare  and  Medk:akj  Programs; 
Surety  Bond  Requirements  for 
Home  Health  Agencies. 


End  of  com- 
ment period 


Effective 
date 


06/30/99 
07/20/01 


06/15/98 


05/14/98 
04/22/98 
06/22/98 


06/01/98 


07/06/98 
07/06/98 
07/06/98 

07/07/98 


04A30/98 


07/13/98 


05/26/98 


07/17/98 


05/07/96 
05/07/98 
06/08/98 

05/06/96 

06/11/98 

07/01/98 

05/13/98 

06/15/98 


05/14/98 

05/18/98 
07/01/98 
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Publication 
date 


FR  vol.  63  page 


CFR  part(s) 


File  code* 


Regulation  tibe 


End  of  com- 
ment period 


Effective 
date 


06/01/98 


29743 


HCFA-3782-NC 


06/03/98 


06/04/98 

06/08/98 
06/09/98 

06/1 1/98 


30166-30173 

30499-30506 

31123-31129 
31513-31514 

32015-32018 


420 


HCFA-3250-NOI 

HCFA-9152-N 

HCFA-6144-FC 
HCFA-1044-N 

HCFA-1104-N 


06/11/98 


06/12/98 


32019 


32290-32521 


416,486 


HCFA-1043-N 


HCFA-1885-P 


06/15/98 


32669 


493 


HCFA-2239-F 


06/16/98 
06/16/98 


06/22/98 


32784-32798 
32889-32890 

33856-33875 


142 


482 


HCFA-0047-P 
HCFA-2028-N 

HCFA-3005-F 


06/22/98 

i 

06/24/98 
06/26/98 


33882-33890 


34320-34328 


34968-35116 


410,414 


410 


400,403,410.411. 
417.  422. 


HCFA-1906-P 

HCFA-3004-IFC 
HCFA-1030-IFC 


Medicare  Program;  Withdrawal  of 
Proposed  Notice  and  Request 
for  Assessment  on  "the  Salitron 
System  for  tfie  Treatment  of 
Xerostomia  (Dry  Mouth)  Sec- 
ondary to  Sjorgren's  Syndrome. 

Medicare  Program;  Coverage  and 
Administrative  Pdiaes  for  Clini- 
cal Diagnostic  Laboratory  Tests; 
Intent  to  Form  Negotiated  Rule- 
making Committee. 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — Third  Quarter  1997. 

Medicare  Program;  Incentive  Pro- 
grams— Fraud  and  Abuse. 

Medicare  Program;  June  22. 
1998,  Meeting  of  the  Practicing 
Physicians  Advisory  Council. 

Medicare  Program;  Notice  for  the 
Solicitation  for  Proposals  for  a 
Case  Marwgement  Demonstra- 
tion Project  Focused  on  Con- 
gestive Heart  Failure  or  Diat>e- 
tes  Meititus. 

Medicare  Program;  June  24  and 
25,  1998,  Meeting  of  the  Conrv 
petitive  Pricing  Advisory  Conv 
mittee. 

Medicare  Program;  Update  of 
Ratesetting  Methodology,  Pay- 
ment Rates,  Payment  Policies, 
and  the  List  of  Covered  Surgical 
Procedures  for  Amtxilatory  Sur- 
gical Centers  Effective  October 
1,  1998. 

CLIA  Program;  SimfJIifying  CLIA 
Regulations  Relating  to  Acaedi- 
tation,  Exemption  of  Labora- 
tories Under  a  State  Licensure 
Program,  Proficiency  Testing, 
and  Inspection;  Coifection. 

Health  Insurance  Reform;  National 
Standard  Employer  Identifier. 

New  and  Pending  Demonstration 
Project  Proposals  Submitted 
Pursuant  to  Section  1115(a)  of 
the  Social  Security  Act:  Feb- 
ruary 1998  and  March  1998. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion; Identification  of  Potential 
Organ,  Tissue,  and  Eye  Donors 
and  Transplant  Hospitals*  Provi- 
sion of  Transplant-Related  Data. 

Medicare  Program;  Payment  for 
Teleconsultations  in  Rural 
Health  Professional  Shortage 
Areas. 

Medicare  Program;  Medicare  Cov- 
erage of  and  Payment  for  Bone 
Mass  Measurements. 

Medicare  Program;  Establishment 
of  the  Medicare+Choice  Pro- 
gram. 


07/31/98 


06/01/98 


07/06/98 


08/07/98 


07/1 3«8 


06/03/98 

06/04/98 

07/08/98 
06/09/98 

06/11/98 


08/11/98 


06/11/98 


06/12/98 


06/15/98 


08/17/98 


06/16/98 
06/16/98 

08/21/98 


08/21/98 

08/24/98 
09/24/98 


06/22/98 

07/01/98 
07/27/98 
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Addendum  V — Categorization  of  Food 
and  Drug  Administration-Allowed 
Investigational  Device  Exemptions 

Under  the  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c),  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  please  refer  to  the 
Federal  Register  notice  published  on 
April  21,  1997  (62  FR  19328). 

The  following  information  presents 
the  device  number,  category  (in  this 
case.  A),  and  criterion  code. 

G970312  Al 

G980008  A2 

G980O46  A2 

G980059  A2 

G980077  Al 

G980093  Al 

G980094  Al 

G980117  A2 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code. 

G970168  Bl 

G970215  B3 

G970249  82 

G970275  B2 

G970287  Bl 

G970303  B4 

G980013  B3 

G980044  B4 

G980048  B4 

G980049  B4 

G980O50  B4 

G980O52  B4 

G980053  B4 

G980054  B2 

G980055  B3 

G980057  B2 

G980058  B2 

G980061  B2 

G980062  B3 


G980065  B4 

G980066  B4 

G980067  B2 

G980068  B2 

G980069  B4 

G980070  B4 

G980071  B3 

G989072  Bl 

G980073  Bl 

G980075  B3 

G980076  Bl 

G980079  B4 

G980082  B4 

G980086  Bl 

G980087  B4 

G980089  B2 

G980090  B4 

G980092  B2 

G980096  B4 

G980097  Bl 

G980098  B3 

G980099  B4 

G980100  B4 

G980101  B2 

G980102  B2 

G980103  B4 

G980106  B5 

G980114  B4 

G980116  B3 

G980120  B4 

G980121  B2 

G980122  Bl 

G980127  Bl 

G980137  B3 

[FR  Doc.  98-32590  Filed  12-8-98;  8:45  am] 

BILUNQ  COOE  4120-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Announcement  of  Office  of 
Management  and  Budget  (0MB) 
Control  Numbers  for  Agency 
Information  Collections  Approved 
Under  the  Paperwork  Reduction  Act  of 
1995 

agency:  Health  Care  Financing 
Administration. 


This  notice  announces  and  displays 
OMB  control  numbers  for  Heahh  Care 
Financing  Administration  (HCFA) 
information  collections  that  have  been 
approved  by  OMB. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  §  3501,  each 
agency  that  proposes  to  collect 
information  must  submit  its  proposal  for 
OMB  review  and  approval  in 
accordance  with  5  CFR  part  1320.  Once 
OMB  has  approved  an  agency's 
proposed  collection  of  information  and 
issues  a  control  number,  the  agency 
must  display  the  control  number. 

OMB  regulations  provide  for 
alternative  methods  of  displaying  OMB 
control  numbers.  In  the  case  of 
collections  of  information  published  in 
regulations,  display  is  to  be  "provided 
in  a  manner  that  is  reasonably 
calculated  to  inform  the  public."  To 
meet  this  requirement  an  agency  may 
display  such  information  in  the  Federal 
Register  by  publishing  such  information 
in  the  preamble  or  the  regulatory  text, 
or  in  a  technical  amendment  to  the 
regulation,  or  in  a  separate  notice 
announcing  OMB  approval  of  the 
collection  of  information. 

To  comply  with  this  requirement 
HCFA  has  chosen  to  publish  this  notice 
announcing  OMB  approval  of  the 
collections  of  information  published  in 
regulations.  As  stated  above,  this  notice 
annoimces  and  displays  the  assigned 
OMB  control  numbers  for  HCFA's 
information  collections  that  have  been 
approved  by  OMB. 


42  CFR 

403.210  

405.262  

405.376  

405.427  

405.465,405.481  

405.711  

405.807  

405.821   •.... 

405.21 00-.21 71   

405.2110,405.2112  

405.2133  

405.21 35-.21 71  

406.7  

406.13  

406.15  

406.28  

407.10,407.11  

407.18  

407.27  


OMB  control  Nos. 


0938-0640. 

0938-0267. 

0938-0270. 

0938-0155. 

0938-0301. 

0938-0045. 

0938-0033. 

0938-0034. 

0938-0386. 

0938-0657,  &  0658. 

0938-0046,  0447,  &  0448. 

0938-0360. 

0938-0251. 

0938-0080. 

0938-0501. 

0938-0025. 

0938-0245. 

0938-0679. 

0938-0025. 
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OMB  control  Nos. 


407.40  

408.6  

409.40-.50  

410.1   

410.32  

410.33 

410.36 

410.38  

410.40  

410.71   

410.170 

411.4-.15 

411.15  

41120-411.206 

41 1 .370-41 1 .389  

41 1 .404,  41 1 .406  

411.408  

412.20-.32  

412.40-.62  

412.44,412.46  

412.92  

412.105  

412.106  ;.. 

412.116  

412.256  ; 

413.13  

413.16  

413.17  

413.20  

41320,413.24  

413.56  

413.64  

413.157  

413.170  

413.198  , 

413.343  

414.40  

414.330  

416.43  

416.47  

417.124  :.. 

417.126  

417.143  ; 

417.162  

417.408  

417.436  

417.470  

417.478  

417.479,417.500  

417.801   

418.1-418.405  

418.22,  418.24,  41828,  418.30.  418.56,  418.58,  418.70,  418.83,  418.96,  418.100 

420200-.206  

421.100  

421.310,421.312 

422.350-422.390  .*. 

422.370-422.378  

422.430  

424.5  

42420  ™ 

424.22  

424.32  

424.57  „ 

424.73.424.80  

424.123  

424.124  

426.102-426.104  

430.10  

430.1O-.20  

430.12  

43020  

430.30  

431.1-431.865  

431.17  


0938-0035. 

0938-0041. 

0938-0357. 

0938-0679. 

0938-0685. 

0938-0721. 

0938-0357. 

0938-0534. 

0938-0042. 

0938-0685. 

0938-0357. 

0938-0357. 

0938-0224. 

0938-0565. 

0938-0714. 

0938-0465. 

0938-0566. 

0938-0358. 

0938-0359. 

0938-0445. 

0938-0477. 

0938-0456. 

0938-0691. 

0938-0269. 

0938-0573. 

0938-0463. 

0938-0583. 

0938-0202,  &  0685. 

0938-0202  &  0236. 

0938-0022,  0037,  0050,  0102.  0107,  0301,  0463,  &  0511. 

0938-0463. 

0938-0269. 

0938-0463. 

0938-0296. 

0938-0236. 

0938-0739. 

0938-0008. 

0938-0372. 

0938-0506. 

0938-0266,  &  0506. 

0938-0472 

0938-0469^  0701,  &  0732. 

0938-0470. 

0938-0469. 

0938-0470. 

0938-0610. 

093a-O701.4  0732. 

0938-0469. 

0938-0700. 

0938-0610. 

0938-0313. 

0938-0302. 

0938-0086. 

0938-0357. 

0938-0723. 

0938-0733. 

0938-0722. 

0938-0390. 

0938-0534. 

0938-0454. 

0938-0357.  &  0489. 

0938-0008  &  0739. 

0938-0685,4  0717. 

0938-0685. 

0938-0484. 

0938-0042. 

0938-0526. 

0938-0673. 

0938-0193. 

0938-0610. 

0938-0610. 

0938-0^.01. 

0938-0062. 

0938-0467. 
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0MB  control  Nos. 

431.1 10  

0938-0390. 
0938-0610 

431.107  

431.306  

0938-0502 

431.630  

0938-0445. 
0938-0094,  &  0300. 
0938-0144 

431.800  

431.800-.820  

431 .802-.822  

0938-0246 

431.814  

0938-0146   A  0147 

431 .865  

433.68.  433.74  

433.1 10-.131  

433.110,    433.112-433.114,    433.116, 

433.127,433.130.433.131. 
433.138 


433.117,    433.119,    433.121,    433.122, 


433.139  

434.28  

434.44,  434.67,  434.70 

435.1-435.1011   

435.217,  435.726,  435.735 

435.940-965  

440.1-.270 

440.10  

440.30  

440.167  

440.180  


441.60  

441.250-300 
441.300-305 

441.302  

442.1-.119  .... 

447.31  

447.53  


447253  

447.272  

447.280  

447.500-.542 

447.550  

455.100-.106 
456.650-.657 
456.654  


456.700,  456.705,  456.709.  456.711,  456.712 

466.71.  466.73,  466.74,  466.78 

466.78  


473.18.  473.34.  473.36.  473.42 

476.104.  476.105.  476.116.  476.134 

482.1-.66  

482.2-.57  

482.12.  482.22  

48227  


482.41   

482.30.482.41. 
482.66 


482.43.  482.53.  482.56.  482.57,  482.60-.62 


483.10 

483.70 

483.40a-.480 

483.470  

484.1-.52  

484.10  

484.10-.52  .... 
484.12  


484.18  

484.48  

484.52  

485.56,  485.58,  485.60,  485.64,  485.66 

485.701-729  .'. 

485.709.    485.711,    485.717,    485.719, 
485.729. 

486.100-.110  

486.150-163  

486.155,  486.161,  486.163 

486.301-.325  

488.4  

488.18  

48826  


485.721,    487.723,    485.725,    485.727, 


0938-0094,  &  0246. 
0938-0618. 
0938-0487. 
0938-0247. 

0938-0502. 

093&-0502. 

0938-0610. 

0938-0700. 

0938-0062. 

0938-0449. 

0938-0467. 

0938-0062. 

0938-0449. 

0938-0685. 

0938-0193. 

0938-0272. 

0938-0354. 

0938-0481. 

0938-0272. 

0938-0449. 

0938-0062.  &  0379. 

0938-0287. 

0938-0429. 

0938-0523. 

0938-0618. 

0938-0624. 

0938-0676. 

0938-0676. 

0938-0086. 

0938-0061.  &  0282. 

0938-0445. 

0938-0659. 

0938-0445. 

0938-0692. 

0938-0443. 

0938-0426. 

0938-0380. 

0938-0382. 

0938-0328. 

0938-0328.  &  0698. 

0938-0242. 

0938-0328,  &  0378. 

0938-0328.  &  0624. 

0938-0610. 

0938-0242. 

0938-0062. 

0938-0242. 

093a-0365. 

0938-0610. 

0938-0355. 

0938-0685. 

0938-0357. 

0938-0519. 

0938-0687. 

0938-0267. 

0938-0065.  &  0273. 

0938-0336. 

0938-0338. 
0938-0071.  &  0258. 
0938-0336. 
0938-0512,  &  0688. 
0938-0690. 
0938-0391,4  0667. 
0938-0379.  &  0391. 


Dated:  Dece 
John  P.  Burke 

HCFA  Reports 
of  Information 
Standards  Grc 
Enterprise  Sta 
[FR  Doc.  98-3 

BIUUNG  CODE  41 


DEPARTMEI 
HUMAN  SEF 

National  Ins 

National  Ins 
Notice  of  Ch 
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OMB  controt  Nos. 

488.28  

0938-0391 

488.60 

0938-0360 

489.20 

0938-0214  0667. &  0692 

489.21  

0938-0357 

489.24  

0938-0667 

489.27 

0938-0692 

489.40-.41   

489.102  : 

0938-0383. 
0938-0610 

491.1-.11   

491.9  

0938-0074. 
0938-0334. 

493.1-.2001   

493.551-.557  

493.1840  

498.40-.95  

1003.100.1003.101.1003.103 

1004.40.  1004.50,  1004.60.  1004.70 

45  CFR 

5b.1-.13  

96.70-.74  

146.136  

146.150.  .152.  .160.  .180 

148.120.  .122.  .124.  .128 

0938-0151.  017a.  0544,  0581.  0599.  0612,  0650,  &  0653. 

0938-0686. 

0938-0655. 

0938-0486,  &  0567. 

0938-0700. 

0938-0444. 

0938-0734. 
0938-0481. 
0938-0703. 
0938-0719. 
0938-0703. 
0938-0702. 

Dated:  December  2, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-32673  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Mental  Health  Special 
Emphasis  Panel. 

Date:  December  17. 1998. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


P/ace.'Parklawn  Building — Room  9C- 
26,  5600  Fishers  Lane,  Rockville,  MD 
20857,  (Telephone  Conference  Call). 

Contact  Person:  Lawrence  E.  Chaitkin, 
PhD,  Scientific  Review  Administrator. 
Division  of  Extramural  Activities, 
National  Institute  of  Mental  Health. 
NIH.  Parklawn  Building,  5600  Fishers 
Lane.  Room  9C-26,  Rockville,  MD 
20857, 301-443-6470. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS.) 

Dated:  December  2, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32686  Filed  12-8-98;  8:45  am) 

BUJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vdth  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  General  Medical  Sciences 
Special  Emphasis  Panel  MBRS  Special 
Emphasis  Panel. 

Date:  December  4, 1998. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Hace:  National  Institutes  of  Health, 
NIGMS,  Office  of  Scientific  Review, 
Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Helen  R.  Sunshine, 
PHD,  Chief,  Office  of  Scientific  Review, 
NIGMS,  Natcher  Building,  Room  lAS- 
13,  Bethesda.  MD  20892.  (301)  594- 
2881. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  i^esearch;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
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Dated:  December  2.  1998. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-32687  Filed  12-8-98;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Emphasis 
Panel,  ZDKl  GRB-C  J2(P). 

Date:  January  24-26,  1999. 

Time:  January  24. 1999,  8:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5  Blossom  Street, 
Boston.  MA  02114. 

Contact  Person:  Dan  E.  Matsumoto, 
PHD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Natcher 
Building,  Room  6AS-37B,  National 
Institutes  of  Health.  Bethesda,  MD 
20892-6600,  (301)  594-8894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  December  2, 1998. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32668  Filed  12-8-98;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personnel  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Special  Emphasis  Panel. 

Date:  February  12.  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave.  N.W..  Washington.  DC 
2007. 

Contact  Person:  Elsie  D.  Taylor. 
Scientific  Review  Administrator. 
Extramural  Project  Review  Branch. 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  National  Listitutes  of 
Health.  Suite  409.  6000  Executive 
Boulevard.  Bethesda.  MD  20892-7003, 
301-443-9787. 

Name  of  Committee:  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  Initial  Review  Group, 
Clinical  and  Treatment  Subcommittee. 

Date:  February  25-26.  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Iim. 
Versailles  111.  8102  Wisconsin  Avenue. 
Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor, 
Scientific  Review  Administrator, 
Extramural  Project  Review  Branch, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  National  Institutes  of 
Health.  Suite  409.  6000  Executive  Blvd., 
Bethesda.  MD  20892-7003.  301^43- 
9787.  etaylor@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 


Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  December  2, 1998. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-32689  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Dental  Research  Special 
Emphasis  Panel  99-04,  ROl  Review. 

Date:  December  10,  1998. 

Time:  10:00  AM  to  11:45  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator, 
4500  Center  Drive.  Natcher  Building. 
Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594- 
2372. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Dental  Research  Special 
Emphasis  Panel  99-20,  ROl  Review. 

Date:  December  10,  1998. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm. 
4AN44F.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator, 
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jshko,  PHD, 
Tiinistrator, 


4500  Center  Ehive,  Natcher  Building, 
Rm.  4AN44F.  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594- 
2372. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Dental  Research  Special 
Emphasis  Panel  99-14,  K08,  K23,  R03 
Review. 

Date:  December  14,  1998. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center 
Drive,  Conference  Rooms  E1/E2, 
Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  William  J.  Gartland, 
PHD,  Scientific  Review  Administrator, 
4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594- 
2372. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Dental  Research  Special 
Emphasis  Panel  99-22,  Review  R03s  & 
K23. 

£)ate;  December  15, 1998. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  William  J.  Gartland, 
PHD,  Scientific  Review  Administrator, 
4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594- 
2372. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  I^ntal  Research  Special 
Emphasis  Panel  99-05,  ROl  Review. 

Date:  December  16, 1998. 
■  Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator, 
4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594- 
2372.  - 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 


to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National 
Institute  of  Dental  Research  Special 
Emphasis  Panel  98-21,  Review  of  F32, 
K23,R03s. 

Date:  December  18,  1998. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  William  J.  Gartland, 
PHD,  Scientific  Review  Administrator, 
4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  histitutes  of 
Health,  Bethesda,  MD  20892,  (301)  594- 
2372. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  December  3, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32690  Filed  12-8-98;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4355-N-06] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Secretary— Office 
of  Lead  Hazard  Control,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  concerning  the 
Notice  of  Funding  Availabihty  for  the 
Lead  Hazard  and  other  household 
hazards  grants  programs  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Etepartment  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date:  February  8, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Room  P3206, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Bres,  Technical  Assistance 


Specialist,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Roop  P3206,  Washington,  DC  20410, 
telephone  number  (202)  755-1785 
extension  117  (this  is  not  a  toll-free 
nimiber)  for  copies  of  the  proposed 
forms  and  other  available  documents. 

SUPPt.EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estiaiate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Title  of  Proposal:  Notice  of  Fimding 
Availability  (NOFA)  for  the  Lead-Based 
Paint  Hazard  Control  in  Privately- 
Owned  Housing  Grant  Program  and 
Interventions  to  Control  Moisture  and 
Mold  Problems  in  Inner  Qty  Housing. 

CMB  Control  Number,  if  applicable: 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  required  in 
conjiuiction  with  the  issuance  of  NOFAs 
annoimcing  the  availability  of 
approximately  $50,000,000  for  grants  for 
Lead-Based  Paint  Hazard  Control 
activities  in  privately-owrned  housing 
and  grants  for  Interventions  to  Control 
Moisture  and  Mold  Problems  in  Inner 
City  Housing.  Grants  are  authorized 
imder  Title  X  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  Section  1011(g)  and 
other  legislation. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  Potential 
applicants  include  states  and  local 
governments. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 
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Task 

Number  ot 
respondents 

Frequency  of 
responses 

Hours  per 
response 

Burden  hours 

Application  Development 

80 
23 

1 
1 

100 
24 

8.000 

Award  ot  Grant  

Total  Estimated  Burden  Hours:  8.552. 

552 

Number  of  copies  to  be  submitted  to  tfie  Office  of  Lead  Hazard  Control  for  evaluation:  Original  and  four  (4)  copies 


Status  of  the  proposed  information 
collection:  This  is  a  new  collection. 

Autherity:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  December  2, 1998. 
David.  E.  Jacobs, 

Director.  Office  of  Lead  Hazard  Control. 
[FR  Doc.  9»-32562  Filed  12-8-98;  8:45  am) 

BILLMG  CODE  4310-«1-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Supplement  to  a  Final  Environmental 
Impact  Statement 

agency:  Fish  and  Wildhfe  Service. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  a  final  environmental 
impact  statement. 


SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service 
(Services)  intend  to  prepare  draft  and 
final  Supplemental  Environmental 
Impact  Statements  (Supplement) 
pertaining  to  the  Plum  Creek  Timber 
Company,  Cascade  Timberlands  Habitat 
Conservation  Plan  (Plan).  The  Plan  was 
accepted  by  the  Services  and  an 
Incidental  Take  Permit  (Permit)  was 
originally  issued  in  Jime  1996  for  Plum 
Creek  lands  located  in  King  and  Kittitas 
Counties.  Washington.  The  Supplement 
will  address  Plum  Creek's  request  for 
HCP  modification  associated  with  a 
potential  land  exchange  with  the  U.S. 
Forest  Service  (Forest  Service).  The 
Final  Environmental  Impact  Statement 
(Statement)  associated  with  the  original 
Plan  is  not  being  re-opened  or  re- 
analyzed, and  the  decisions  based  on 
the  original  Statement  are  not  being 
reconsidered. 

The  Services  are  furnishing  this 
notice  in  order  to  advise  other  agencies 
and  the  pubUc  of  our  intentions.  Formal 
pubUc  scoping  will  not  be  conducted, 
consistent  with  40  CFR  1502.9(c)(4). 
However.  pubUc  review  and  comment 
periods  will  be  provided  for  the  draft 
and  final  Supplement  and  their 
availability  will  be  announced  in  the 
Federal  Register. 


ADDRESSES:  Requests  for  information 
should  be  sent  to  William  Vogel, 
Wildlife  Biologist.  Fish  and  Wildlife 
Service.  510  Desmond  Drive,  S.E.,  Suite 
102,  Lacey,  Washington,  98503-1273, 
(telephtme:  360/753-9440;  facsimile: 
360/534-9331);  or  Bob  Turner,  Habitat 
Conservation  Plan  Program  Manager, 
National  Marine  Fisheries  Service,  510 
Desmond  Drive,  S.E.,  Suite  103,  Lacey, 
Washington,  98503-1273  (telephone: 
360/753-6054;  facsimile:  360/753- 
9517). 

SUPPI.EMENTARY  INFORMATION:  The  June 
1996  Plum  Creek  Plan  applied  to  a 
169,1 77-acre  Project  Area  located  within 
a  418,690-acre  Planning  Area.  The 
Planning  Area  is  located  within  east 
King  County  and  west  Kittitas  County, 
Washington,  and  is  bisected  by  U.S. 
Interstate  90. 

The  potential  land  exchange  would 
result  in  a  transfer  to  the  Forest  Service 
of  up  to  54.000  acres  of  the  169.177-acre 
Project  Area  previously  covered  by 
Plum  Creek's  Permit  and  Plan,  and  the 
transfer  of  up  to  12.000  acres  of  Forest 
Service  lands  within  the  418.690-acre 
Plarming  Area  to  Plum  Creek.  If 
modified,  the  Plimi  Creek  permit  area 
would  consist  of  approximately  127,000 
acres. 

The  Permit  allows  Plum  Creek  to 
incidentally  take  threatened  and 
endangered  fish  and  wildlife  and 
requires  Plum  Creek  to  implmnent  a 
habitat-based,  prescriptive  management 
plan  designed  to  minimize  and  mitigate 
such  take.  The  1996  Plan  considered 
that  Plum  Creek  lands  managed  under 
the  Plan  and  Permit  would  Hkely 
change  as  a  result  of  future  land 
exchanges  with  the  Forest  Service. 
Consequently,  the  Plan  and  associated 
Implementation  Agreement  provide 
procedures  and  criteria  to  modify  the 
Plan  to  accommodate  the  exchange  of 
lands.  The  Plan  describes  two  scenarios 
for  land  exchanges  with  the  Forest 
Service  whereby  "the  biological 
integrity  of  the  Plan  would  be  either 
maintained  or  improved." 

The  Supplemental  Environmental 
Impact  Statement  will  analyze  Plum 
Creek's  proposal  in  order  to  determine 
the  environmental  impact  (beneficial  or 
adverse)  which  would  result  from 
implementation  of  the  Plan 
modification,  as  compared  to  the 


original  federal  action  (approval  and 
implementation  of  the  original  Plan  and 
issuance  of  an  Incidental  Take  Permit). 

Questions  concerning  this  proposed 
action  and  the  environmental  review 
should  be  directed  to  the  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  at  the  address  or 
telephone  number  provided  above. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  USC  4321  et  seq). 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  the  Services  for  compliance  with 
those  regulations. 

Dated:  November  25, 1998. 

Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  98-32054  Filed  12-»-98;  8:45  am] 

BIUJNQ  COOC  4310-a»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-340-1 150-00) 

Notice  of  Resource  Advisory  Council 
Meeting 

AQB4CY:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Council,  Kelseyville.  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463]  and  th#  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.  S.  Bureau 
of  Land  Management's  Northwest 
Cahfomia  Resource  Advisory  Council 
will  meet  Thursday  and  Friday,  Jan.  21, 
and  22, 1999,  at  the  Konocti  Harbor 
Resort,  Kelseyville.  California. 
SUP«.EM6NTARV  INFORMATION:  The 
meeting  begins  at  10  a.m.  Thursday,  Jan. 
21,  in  the  Conference  Room  of  the 
Konocti  Harbor  Resort.  Agenda  items 
include  orientation  matters,  an  update 
on  BLM-Cahfomia's  Standards  for 
Healthy  Rangelands  and  Guidelines  for 
Livestock  Grazing,  an  update  on 


development  ^ 
Strategic  Plan 
Headwaters,  a 
implementati( 
Management  1 
Areata.  Reddi 
will  also  presi 
reserved  at  4  j 
Depending  on 
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On  Friday.  ] 
convene  at  8  i 
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for  a  tour  of  tt 
which  will  be 

Members  of 
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BIUJNQ  COOE  4311 
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Activities:  Su 
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Burden  hours 


n  I.Portland, 
98;  8:45  am] 


development  of  the  BLM-Califomia 
Strategic  Plan,  a  status  report  on 
Headwaters,  and  a  report  on 
implementation  of  the  Knoxville 
Management  Plan.  Managers  of  the  BLM 
Areata,  Redding  and  Ukiah  field  offices 
will  also  present  reports.  Time  will  be 
reserved  at  4  p.m.  for  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  may  be 
established. 

On  Friday,  Jan.  22,  members  will 
convene  at  8  a.m.  at  the  Konocti  Harbor 
Resort  lobby,  and  depart  immediately 
for  a  tour  of  the  Payne  Ranch  property 
which  will  be  acquired  for  public  use. 

Members  of  the  pubUc  are  welcome 
on  the  tour,  but  they  must  provide  their 
own  transportation.  The  tour  and 
meeting  will  conclude  by  noon. 
FOR  AOOmONAL  INFORMATION:  Contact 
Joseph  J.  Fontana,  public  affairs  officer, 
at  (530)  257-5381. 
JoMph  J.  Fontana, 
Public  Affairs  Officer. 
(FR  Doc.  98-32675  Filed  12-8-98;  8:45  am] 

BIUJNQ  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  Review; 
Comment  Reguest 

title:  Solicitation  for  Comments: 
Royalty-in-Kind  (RIK)  Determination  of 
Need. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  an  agency  of  the  U.S. 
Department  of  the  Interior,  is  requesting 
written  comments  firom  interested 
parties — particularly  firom  small  and/or 
independent  petroleum  refiners — 
regarding  their  experiences  in  the  crude 
oil  marketplace.  Specifically,  we  are 
interested  in  small  and/ or  independent 
refiners'  experiences  in  gaining  access 
to  adequate  suppUes  of  crude  oil  at 
equitable  prices.  This  Determination  of 
Need  process  will  assist  the  Secretary  of 
the  Interior  in  deciding  whether  or  not 
to  conduct  a  sale(s)  of  Federal 
Government  royalty  oil  under  the 
Royalty-In-Kind  (RIK)  program. 
DATES:  Responses  must  be  submitted  on 
or  before  January  25, 1999. 
ADDRESSES:  Responses  sent  via  the  U.S. 
Postal  Service  should  be  sent  to  Tom 
Brozovich,  Accounting  and  Reports 
Division,  Minerals  Management  Service, 
Royalty  Management  Program,  P.O.  Box 
25165,  MS  3131,  Denver,  Colorado 
80225-0165;  courier  address  is  Building 
85,  Room  B513,  Denver  Federal  Center, 


Denver,  Colorado  80225;  e-mail  address 

is  thomas.brozovich@mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Brozovich,  Accounting  and  Reports 

Division,  phone  303-231-3351,  FAX 

303-231-3711,  e-mail 

thomas.brozovich@mms.gov. 

Baclcground  Infbrmation 

Under  the  provisions  of  the  Mineral 
Leasing  Act  of  1920  (MLA),  as  amended 
(30  U.S.C.  §  192),  and  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA)  of 
August  7, 1953,  as  amended  (43  U.S.C. 
§  1334. 1353),  the  Secretary  of  the 
Interior  can  take  Federal  royalty  oil  in 
kind,  in  Ueu  of  royalty  payment,  and 
sell  it  to  "eligible  refiners"  for  use  in 
their  refineries.  The  oil  RIK  program  is 
governed  by  the  regulations  at  30  CFR 
208,  effective  December  1, 1987,  (52  FR 
41908,  10/30/1987). 

An  "eligible  refiner,"  as  defined  at  30 
CFR  §  208.2,  means  a  refiner  of  crude  oil 
meeting  the  following  criteria  to 
pim:hase  royalty  oil: 

(1)  For  the  purchase  of  royalty  oil 
from  onshore  leases,  it  means  a  refiner 
that  has  an  operating  refinery  and 
qualifies  as  a  small  and  independent 
refiner  as  those  terms  are  defined  in 
Sections  3(3)  and  3(4)  of  the  Emergency 
Petroleum  Allocation  Act,  15  U.S.C.  751 
et  seq.  A  refiner  that,  together  with  all 
persons  controlled  by,  in  control  of, 
under  common  control  with,  or 
otherwise  affiliated  with  the  refiner, 
inputs  domestic  crude  oil  from  its  own 
production  exceeding  30  percent  of  total 
refinery  input  is  ineligible  to  participate 
in  royalty  sales  imder  this  part.  (In  other 
words,  to  be  eligible  imder  this  part,  the 
refiner  must  receive  at  least  70  percent 
of  his  feeder  stock  from  unaffiliated 
sources.)  Crude  oil  received  in  exchange 
for  the  refiner's  ownti  production  is 
considered  to  be  part  of  that  refiner's 
own  production  for  purposes  of  this 
section. 

(2)  For  the  purchase  of  royalty  oil 
firom  offshore  leases,  it  means  a  refiner 
that  has  an  operating  refinery  and 
qualifies  as  a  small  business  enterprise 
imder  the  rules  of  the  Small  Business 
Administration  (SBA)  (13  CFR  Part  121). 
The  SBA  standard  for  a  small  business 
within  the  Petroleum  Refining  Industry 
is  less  than  or  equal  to  75,000  bbl  per 
day,  and  less  than  or  equal  to  1,500 
employees. 

The  regulation  at  30  CFR  §  208.4(a) 
governs  the  Determination  of  Need 
process  and  states  that: 

The  Secretary  may  evaluate  crude  oil 
market  conditions  from  time  to  time.  The 
evaluation  will  include,  among  other  things, 
the  availability  of  crude  oil  and  the  crude  o''. 
requirements  of  the  Federal  Government, 
primarily  those  requirements  concerning 


matters  of  national  interest  and  defense.  The 
Secretary  will  review  these  items  and  will 
determine  whether  eligible  refiners  have 
access  to  adequate  supplies  of  crude  oil  and 
whether  such  oil  is  available  to  eligible 
refiners  at  equitable  prices.  Such 
determinations  may  be  made  on  a  regional 
basis  "  *  •. 

Given  that  existing  RIK  contracts 
(involving  Gulf  of  Mexico  and  Pacific 
Region  offshore  leases)  expire  May  1 , 
1999,  MMS  has  concluded  that  a 
Determination  of  Need  would  be  most 
beneficial  in  any  decision  to  hold  future 
royalty  oil  sales. 

SUPPLEMENTARY  INFORMATION:  While  the 
RIK  program  has  been  an  important 
source  of  crude  oil  for  many  refiners 
over  the  years,  it  has  not  been  urithout 
its  problems.  From  its  heyday  in  the  late 
1970's  and  early  to  mid  1980's,  the 
program  has  declined  fi-om  over  60 
active  contracts  (both  onshore  and 
offshore)  to  the  current  total  of  only  six 
offshore  contracts.  Many  factors  have 
contjjbuted  to  the  diminished 
participation,  including  the  following: 

•  The  surplus  of  crude  oil  supplies  on 
both  the  international  and  domestic 
markets,  which  has  made  it  easier  for 
small  refiners  to  purchase  the  oil  they 
need  to  nm  their  refineries  without 
having  to  rely  on  Federal  royalty  oil; 
and 

•  Complexities  of  the  current 
program,  which  has  been  characterized 
as  having  burdensome  reporting  and 
administrative  requirements  and 
valuation  uncertainty. 

MMS  has  completed  a  study  of  the  oil 
RIK  program  and  is  conducting  a  pilot 
(Ehgjble  Refiner  Oil  RIK  Pilot,  OMB 
Control  Number  1010-0109)  to  check 
the  results  of  that  study.  The  pilot  is 
reviewing  reporting  and  delivery  issues 
symptomatic  of  the  current  program. 
TTiis  effort  should  be  completed  by  the 
end  of  calendar  year  1998,  with  formal 
recommendations  for  stream  Uning  the 
program  to  be  submitted  to  the  Director, 
MMS,  in  early  1999.  While  it's 
premature  to  predict  the  exact  nature  or 
scope  of  forthcoming  program  changes, 
it's  not  unreasonable  to  expect: 

•  Changes  to  current  regulations 
affording  greater  clarity  and  logical 
business  practice  in  the  areas  of 
administrative  fees,  transportation 
allowances,  operator  delivery 
requirements,  resolution  of  dehvery 
imbalances  and  gravity  bank 
adjustments,  etc.;  and 

•  Greater  specificity  and  certainty 
with  regard  to  RIK  contract  language, 
especially  with  regard  to  provisions 
addressing  the  valuation  of  RDC  oil  for 
billing  purposes. 

Consequently,  the  current  program 
could  undergo  dramatic  changes  in  the 
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near  future  as  various  pilot  efforts  reach 
maturity  and  resulting 
recommendations  are  implemented. 
Potential  respondents  should  also 
note  that  the  mere  conduct  of  a 
Determination  of  Need  in  no  way 
presupposes  that  there  will  or  will  not 
be  a  subsequent  RIK  sale(s).  A 
Determination  of  Need  is  a  logical  first 
step  in  identifying  general  marketplace 
conditions.  However,  any  decision  to 
conduct  an  RIK  sale(s)  will  necessarily 
be  predicated  on  the  regulatory  criteria 
of  "access"  and  "equity" — i.e.,  whether 
a  significant  number  of  refiners  have 
limited  or  no  access  to  the  marketplace 
and/or  have  experienced  difficulty  in 
negotiating  a  fair  price  for  feeder  stocks. 

Information  Requested 

To  assist  MMS  in  completing  a 
Determination  of  Need,  please  respond 
in  writing  or  electronically  to  the 
following  questions: 

(1)  How  would  you  describe  your 
business  activity — small/independent 
refiner,  other  refiner,  producer, 
transporter,  etc.? 

(2)  For  your  immediate  region  or 
geographic  area  of  operation,  how 
would  you  characterize  the  general 
availability  of  crude  oil? 

(3)  Do  you  currently  own  or  lease  an 
operating  refinery?  If  so,  where  is  it 
located? 

(4)  Is  your  refinery  operating  at  full  or 
near-full  capacity?  If  not,  why  not? 

(5)  Do  you  meet  the  RIK  program 
eligibility  criteria  previously  noted  for 
onshore  or  offshore  leases,  or  both? 

(6)  What  percentage  of  onshore  versus 
offshore  crude  oil  volumes  are  currently 
being  run  through  your  refinery? 

(7)  What  type  of  crude  is  desired  to 
sustain  your  mix  of  refined  products — 
Wyoming  Sweet,  Wyoming  Sour,  Light 
Louisiana  Sweet,  etc.? 

(8)  Have  you  been  denied  access  to 
crude  oil  supplies  in  the  past  12  to  18 
months?  What  was  the  basis  for  the 
denial?  For  example,  was  the  denial 
attributable  to  unavailability  of  desired 
crude,  a  lack  of  access  to  the 
transportation  pipeline,  or  other 
reasons?  Please  provide  documentation 
supporting  any  claim  of  denial. 

(9)  Do  you  use  exchange  agreements? 
Why? 

(10)  Are  the  feeder  stocks  you 
purchase  priced  above  market  values  for 
your  geographic  area?  In  other  words, 
do  you  pay  a  bonus  or  premium  because 
of  your  status  as  a  small  and/or 
independent  refiner?  Please  identify,  by 
crude  oil  type,  what  you  pay  on  the 
average  per  barrel  of  oil. 

(11)  Have  you  previously  participated 
in  the  Federal  royalty  oil  program?  If  a 
prior  program  participant,  why  did  you 


leave  the  program?  How  would  you  now 
benefit  from  receiving  Federal  royalty 
oil? 

(12)  Do  you  currently  provide  refined 
products  (heating  oil,  jet  fuel,  etc.)  to  a 
U.S.  military  base  or  Federal 
installation?  If  so,  identify  the  recipient 
facility  and  how  long  you  have  been 
suppljdng  refined  products. 

(13)  Do  you  anticipate  any  near  term 
developments  that  would  change  your 
access  to  necessary  suppUes  of  crude  oil 
at  equitable  prices? 

All  correspondence,  records,  or 
information  received  in  response  fo  this 
Notice,  and  specifically  in  response  to 
the  questions  listed  above,  are  subject  to 
disclosure  under  the  Freedom  of 
Information  Act.  All  information 
provided  will  be  made  public  unless  the 
respondent  identifies  which  portions 
are  proprietary.  Please  highfight  the 
proprietary  portions,  including  any 
supporting  documentation,  or  mark  the 
page(s)  that  contain  proprietary  data. 

The  Paperwork  Reduction  Act  of  1995 
requires  us  to  inform  you  that  this 
information  is  being  collected  by  MMS 
under  an  approved  information 
collection  titled  Royalty-in-Kind  (RIK) 
Determination  of  Need,  OMB  Control 
Nimiber  1010-0119.  We  estimate  the 
burden  for  responding  to  this 
information  collection  4  hours. 
Comments  on  the  accuracy  of  this 
burden  estimate  or  suggestions  on 
reducing  this  burden  should  be  directed 
to  the  Information  Collection  Clearance 
Officer,  MS-^230,  MMS,  1849  C  Street, 
N.W.,  Washington,  DC  20240  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
U.S.  Department  of  the  Interior  (OMB 
Control  Number  1010-0119), 
Washington,  DC  20503.  Proprietary 
information  is  protected  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982  (30  U.S.C.  1733),  the  Freedom  of 
Information  Act  (5  U.S.C.  552  (b)(4),  the 
Indian  Minerals  Development  Act  of 
1982  (25  U.S.C.  2103)  and  Department 
regulations  (43  CFR  2).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Dated:  December  2,  1998. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  98-32580  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  43ia-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Proposed  Land  Exchange  City  of 
Alexandria  and  Arlington  County, 
Virginia  and  Notice  of  Scheduled 
Environmental  Review  Process 
Workshop 

agency:  Notice  is  hereby  given  that  the 
National  Park  Service  (NPS)  is 
proposing  to  conduct  an  exchange  of 
land  interests  with  Commonwealth 
Atlantic  Properties  Inc.,  Commonwealth 
Atlantic  Land  Company,  and 
Commonwealth  Atlantic  Land  V  Inc.. 
hereinafter  referred  to  collectively  as 
Commonwealth.  The  proposed 
exchange  of  land  interests  concerns  two 
distinct  properties  located  in 
Alexandria,  Virginia,  and  Arlington 
County,  Virginia,  respectively.  The 
National  Park  Service  has  scheduled  a 
public  workshop  as  part  of  its 
environmental  review  process  to 
identify  and  analyze  the  potential 
environmental  impacts  of  the  proposed 
exchange. 

FOR  FURTHER  INF0RII«AT10N  CONTACT: 
Associate  Superintendent,  Stewardship 
and  Pfulnerships,  National  Capital 
Region,  National  Park  Service,  1100 
Ohio  Drive.  SW..  Washington,  DC 
20242. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  an  Indenture  land  agreement  dated 
February  12, 1938,  the  Richmond, 
Fredericksburg  and  Potomac  Railroad 
Company  (RF&P),  predecessor  in  title  to 
Commonwealth,  conveyed  to  the  United 
States  certain  land  use  restrictions  over 
29.1  acres  of  land  in  Arlington  County, 
Virginia,  currently  owned  by 
Commonwealth  and  hereinafter 
referenced  as  the  "Indenture  Land." 

Commonwealth  also  owns  38.55  acres 
of  land  in  Alexandria,  Virginia, 
hereinafter  referenced  as  "Potomac 
Greens."  By  virtue  of  a  Deed  of 
Easement  dated  August  13, 1984,  and  in 
accordance  with  the  terms  of  a  previous 
Exchange  Agreement  between  the 
United  States  and  RF&P,  the  United 
States  conveyed  to  RF&P  a  perpetual 
easement  on  and  across  a  portion  of 
lands  of  the  George  Washington 
Memorial  Parkway  (Parkway)  for  access, 
including  ingress  and  egress  from  the 
northbound  and  southbound  lanes  of 
the  Parkway  to  and  from  Potomac 
Greens  in  return  for  RF&P's  obligation  to 
construct  at  no  cost  to  the  United  States 
a  center-piered  bridge  and  all  associated 
ramps  and  connections  necessary  for 
ingress  and  egress  to  and  from  Potomac 
Greens  to  the  Parkway  and  other 
valuable  consideration. 
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Commonwealth  is  desirous  of  the 
United  States  relinquishing  its 
restrictions  on  the  Indenture  Land  in 
order  to  allow  Commonwealth  to 
implement  a  proposed  plan  for  the 
mixed  use  development  of  the  property 
in  exchange  for  certain  restrictions  to  be 
conveyed  by  Commonwealth  to  the 
United  States  relative  to  building 
heights  and  setbacks.  Commonwealth 
has  also  proposed  implementing  a  plan 
for  the  residential  development  of 
Potomac  Greens,  including  minimal 
aupport  retail. 

Tne  National  Park  Service  is  desirous 
of  acquiring  Commonwealth's  access 
Tights  to  the  Parkway  and  in  return  is 
willing  to  partially  relinquish  the 
United  States'  interests  in  restricting  the 
use  of  the  Indenture  Land.  In 
accordance  with  National  Park  Service 
land  exchange  authority,  the  National 
Park  Service  will  conduct  an 
independent  appraisal  to  determine  if 
the  interests  in  land  to  be  exchanged  are 
approximately  equal  in  value. 

Pursuant  to  Council  on 
Environmental  Quality  regulations  and  _ 
National  Park  Service  policy,  the 
National  Park  Service  announces  the 
presentation  of  the  proposed  exchange 
of  land  interests  associated  with  two 
distinct  properties  located  in  Alexandria 
and  Arlington  County,  Virginia, 
respectively,  for  public  review.  Public 
comment  on  the  proposed  land 
■  exchange  is  requested  to  assist  the 
National  Park  Service  in  identifying  and 
analyzing  potential  environmental 
impacts. 

A  public  open  house  to  review  and 
comment  on  the  proposed  land 
[exchange  will  be  held  on  December  10, 
1 1998.  in  the  cafeteria  of  the  Cora  Kelly 
Magnet  School  located  at  3600 
Commonwealth  Avenue,  Alexandria, 
Virginia  22313,  between  the  hours  of 
7:00  p.m.  and  9:30  p.m.  Officials  of  the 
I  National  Park  Service  and 
representatives  of  Commonwealth  will 
be  in  attendance  to  describe  the  terms 
of  the  proposed  exchange,  answer 
questions  and  receive  comments. 

Detailed  information  concerning  thi^ 
proposed  exchange  is  available  from  the 
Office  of  Stewardship  and  Partnerships, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the  National 
Park  Service. 


For  further  information  please  contact 
Mr.  John  Parsons,  Associate 
Superintendent,  Stewardship  and 
Partnerships,  National  Capital  Region  at 
(202)  619-7025.  Written  comments  may 
be  addressed  to  Mr.  Parsons  at  the  above 
address. 

Dated:  November  30, 1998. 
Terry  R.  Carlstrom, 

Regional  Director,  National  Capital  Region. 
(FR  Doc.  98-32615  Filed  12-8-98;  8:45  am] 
BILLING  CODE  43ia-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Deleware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63). 

MEETING  DATE  AND  TIME:  Friday, 
December  11,  1998;  1:30-^:00  p.m. 
ADDRESSES:  Washington  Crossing 
Visitors  Center,  1112  River  Road, 
Washington  Crossing  PA  18977. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commisin 
was  established  by  Pub.  L.  100-692, 
November  18,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  R.  Bastoni,  Executive  Director, 
Delaware  and  Lehigh  Navigation  Canal, 
National  Heritage  Corridor  Commission, 
10  E.  Church  Street,  Room  A-208, 
Bethlehem,  PA  18018,  (610)  861-9345. 

Dated:  November  30, 1998. 
Gerald  R.  Bastoni, 

Executive  Director,  Delaware  and  Lehigh 

Navigation  Canal  NHC  Commission. 

[FR  Doc.  98-32614  Filed  12-8-98;  8:45  am]  - 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Grand  Canyon  National  Park, 
Coconino  County,  Arizona 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  and  Request  For 
Cojnment. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposal  for  a  cellular  communication 
site  at  Grand  Canyon  National  Park  has 
been  received.  The  project  will  be  to 
construct  and  operate  a 
telecommunications  facility  at  Hopi 
Point  on  the  South  Rim  of  the  park. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  11,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Superintendent,  Attn.:  Barbara 
Nelson,  Telecommunications  Specialist, 
Grand  Canyon  National  Park,  P.O.  Box 
129,  Grand  Canyon,  AZ  86023. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Glazer,  Chief,  Branch  Information/ 
Telecommunications  Management  at 
telephone  number  520-638-7738. 

Dated:  December  3,  1998. 
Steven  D.  Bone, 

Acting  Deputy  Superintendent. 

[FR  Doc.  98-32757  Filed  12-6-98;  8:45  ami 

BtLLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  751-TA-21-27] 

Ferrosilicon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela 

AGENCY:  United  States  International 

Tmde  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
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SUPPLEMENTARY  INFORMATION:  On  July 
28,  1998,  the  Commission  published 
notice  (63  FR  40314)  of  its  institution  of 
investigations  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1675(b))  (the  Act)  to  review  its 
determinations  in  countervailing  duty 
investigation  No.  303-TA-23  (Final) 
concerning  ferrosilicon  from  Venezuela, 
and  antidumping  investigations  Nos. 
731-TA-566-570  and  731-TA-641 
(Final)  concerning  ferrosilicon  from 
Brazil,  China,  Kazakhstan,  Russia, 
Ukraine,  and  Venezuela.  In  that  notice, 
the  Commission  waived  rule  207.45(c), 
delaying  issuance  of  a  schedule  for  the 
conduct  of  investigations  Nos.  751-TA- 
21-27.  On  September  30,  1998,  the 
Commission  published  notice  (63  FR 
52288)  of  a  schedule  in  the  subject 
investigations. 

The  Commission's  new  schedule  for 
these  investigations  is  as  follows: 
requests  to  appear  at  the  hearing  must 
be  filed  with  the  Secretary  to  the 
Commission  not  later  than  February  22, 
1999;  the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on 
March  31,  1999;  the  prehearing 
conference  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  April  1,  1999; 
the  deadline  for  filing  prehearing  briefs 
is  April  7, 1999;  the  hearing  will  be  held 
at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
April  13,  1999;  the  deadline  for  filing 
posthearing  briefs  is  April  20,  1999;  the 
Commission  will  make  its  final  release 
of  information  on  May  14, 1999;  and 
final  party  comments  are  due  on  May 
18, 1999. 

For  further  information  concerning 
these  investigations  see  the 
Conmiission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 
By  order  of  the  Commission. 

Issued:  December  3, 1998. 
Doana  R.  Koehnke, 
Secretary. 
[FR  Doc.  9g-32677  Filed  12-«-98;  8:45  am) 

BiLLMQ  COOE  702«-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-406] 

Certain  Lens-fitted  Film  Packages; 
Notice  of  Commission  Determination 
not  to  Review  an  Initial  Determination 
Amending  the  Complaint  and  Notice  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination 
(ID),  which  amends  the  complaint  and 
notice  of  investigation  in  the  above- 
captioned  investigation  to  withdraw 
allegations  of  infringement  of  claim  16 
of  U.S.  Letters  Patent  5,063,400  fi-om  the 
scope  of  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
wrww.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March 
25, 1998,  based  on  a  complaint  by  Fuji 
Photo  Fihn  Co.,  Ltd.  (Fuji)  of  Tokyo, 
Japan.  63  FR  14474.  On  November  7, 
1998,  the  sixth  day  of  the  evidentiary 
hearing,  complainant  Fuji  orally  moved 
to  amend  the  complaint  and  notice  of 
investigation  to  withdraw  claim  16  of 
U.S.  Letters  Patent  5,0063,400  fi-om  the 
scope  of  the  investigation.  Respondents 
Achiever  Industries  Limited  (Achiever) 
and  P.S.I.  Industries  Inc.  (P.S.I.)  and  the 
Commission  investigative  attorney 
supported  Fuji's  motion.  No  other 
respondent  present  at  the  hearing 
objected  to  Fuji's  motion. 

In  view  of  the  nature  of  the  motion, 
the  support  of  the  LA,  Achiever,  and  PSI, 
and  the  lack  of  objection  by  the  other 
respondents  present  at  the  hearing,  the 
presiding  ALJ  Luckem  issued  an  ID 
(Order  No.  47)  on  November  9, 1998, 
granting  Fuji's  oral  motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and 
Conumission  rule  210.42, 19  CFR  210.42. 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 


investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  September  4,  1998. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-32679  Filed  12-8-98;  8:45  ami 
BILUNG  COOE  7D20-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-376-379 
(Final)  and  731-TA-788-793  (Rnal)] 

Certain  Stainless  Steel  Plate  From 
Belgium,  Canada,  Italy,  The  Republic 
of  Korea,  South  Africa,  and  Taiwan 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

countervailing  duty  and  antidumping 

investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  countervailing  duty 
investigations  Nos.  701-TA-376,  377, 
and  379  (Final)  under  section  705(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  (the  Act)  and  the  final  phase 
of  antidumping  investigations  Nos.  731- 
TA-788-793  (Final)  under  section 
735(b)  of  the  Act  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imports  from 
Belgium,  Italy,  and  South  Afiica  and  by 
reason  of  less-than-fair-value  imports 
bom  Belgium,  Canada,  Italy,  the 
Republic  of  Korea  (Korea),  South  Africa, 
and  Taiwan  of  certain  stainless  steel 
plate  in  coils,  provided  for  in 
subheadings  7219.11.00,  7219.12.00, 
7219.31.00,  7219.90.00,  7220.11.00. 
7220.20.10.  7220.20.60.  and  7220.90.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.'  Section  207.21(b)  of 


'  For  purposes  of  these  investigations,  Commerce 
has  denned  the  subject  merchandise  as  certain 
stainless  steel  plate  in  coils.  Stainless  steel  is  an 
alloy  steel  containing,  by  weight,  1.2  percent  or  less 
of  carbon  and  10.5  percent  or  more  of  chromium, 
with  or  without  other  elements.  The  subject  plate 
products  are  flat-rolled  products.  254  mm  or  over 
in  width  and  4.75  mm  or  more  in  thickness,  in 
coils,  and  annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g..  cold-rolled, 
polished,  etc.).  provided  that  it  maintains  the 
specified  dimensions  of  plate  following  such 
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the  Commission's  rules  provides  that, 
where  the  Department  of  Commerce  has 
issued  a  negative  prehminary 
determination,  the  Commission  will  not 
publish  a  notice  of  scheduling  of  the 
final  phase  of  its  investigation  unless 
and  until  it  receives  an  affirmative  final 
determination  from  Commerce. 
Although  the  Department  of  Commerce 
has  preliminarily  determined  that 
countervailable  subsidies  are  not  being 
provided  to  producers  and  exporters  of 
certain  stainless  steel  plate  in  coils  from 
Korea,  for  purposes  of  efficiency  the 
Commission  hereby  waives  rule 
207.21(b)  and  gives  notice  of  the 
scheduling  of  the  final  phase  of 
countervailing  duty  investigation  No. 
701-TA-378  (Final)  under  section 
705(b)  of  the  Act.  The  Commission  is 
taking  this  action  so  that  the  final 
phases  of  the  countervailing  duty  and 
antidumping  investigations  may 
proceed  concurrently  in  the  event  that 
Commerce  makes  an  affirmative  final 
countervailing  duty  determination  with 
respect  to  Korea.  If  Commerce  makes  a 
final  negative  countervailing  duty 
determination  with  respect  to  Korea,  the 
Commission  will  terminate  its 
countervailing  duty  investigation  under 
section  705(c)(2)  of  the  Act  (19  U.S.C. 
I671d(c)(2)),  and  section  207.21(d)  of 
the  Commission's  rules. 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  £md 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

EPFECTIVE  DATE:  November  4,  1998. 

POR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000.- 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wrww.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 


processing.  Excluded  from  the  scope  of  these 
investigations  are  the  following:  (1)  plate  not  in 
ooils,  (2)  plate  that  is  not  annealed  or  otherwise 
beat  treated  and  pickled  or  otherwise  descaled.  (3) 
abeet  and  strip,  and  (4)  flat  bars. 


Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  Act  (19  U.S.C.  1671b)  are 
being  provided  to  manufacturers^ 
producers,  or  exporters  in  Belgium, 
Italy,  and  South  Africa  of  certain 
stainless  steel  plate  in  coils,  and  that 
such  imports  from  Belgium,  Canada, 
Italy,  Korea,  South  Africa,  and  Taiwan 
are  being  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Act  (19  U.S.C. 
1673b).  The  final  phase  of  the 
countervailing  duty  investigation  with 
respect  to  Korea  is  being  scheduled, 
under  waiver  of  section  207.21(b), 
discussed  above,  for  purposes  of 
efficiency.  The  investigations  were 
requested  in  petitions  filed  on  March 
31,  1998,  by  Armco,  Inc.,  Pittsburgh, 
PA;  I&L  Specialty  Steel,  Inc.,  Pittsburgh, 
PA;  Lukens,  Inc.,  Coatesville,  PA;  North 
American  Stainless,  Ghent,  KY;  and  the 
United  Steelworkers  of  America,  AFL- 
CIO/CLC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  wi\h  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Conunission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  appUcation  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 


parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
autljorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

Tbe  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
March  9,  1999,  and  a  public  version  will 
be  issued  thereafter,  pursuant  to  section 

207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  March  23.  1999,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  March  16,  1999.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  t>)e  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  18, 
1999,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  March  16,  1999. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and    " 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  March  29, 
1999;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
-written  statement  of  information 
pertinent  to  the  subject  of  the 
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investigations  on  or  before  March  29, 
1999.  On  April  16,  1999,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  20,  1999,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  h>eing 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  December  1, 1998. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  98-32678  Filed  12-8-98;  8:45  am] 

BdUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  General  Electric 
Company  and  InnoServ  Technologies, 
Inc.,  Civil  Action  No.  98-1744 
(RCL)(D.D.C.);  Response  to  Public 
Comments 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h),  that  Public 
Comments  and  the  Response  of  the 
United  States  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  v. 
General  Electric  Company  and  InnoServ 
Technologies,  Inc.,  Civil  Action  No.  98- 
1744  (RCL)(D.D.C.,  filed  July  14,  1998). 
On  July  14,  1998,  the  United  States  filed 
a  Complaint  alleging  that  the  proposed 
acquisition  of  InnoServ  Technologies  by 
General  Electric  would  violate  Section  7 
of  the  Clayton  Act.  15  U.S.C.  §  18.  The 


proposed  Final  Judgment,  filed  at  the 
same  time  as  the  Complaint,  permits 
General  Electric  to  acquire  InnoServ  but 
requires  that  General  Electric  divest 
InnoServ's  PREVU  diagnostic  software 
used  in  the  maintenance  and  repair  of 
diagnostic  imaging  machines  (e.g.,  CT 
Scanners.  MRIs,  x-ray  machines). 

Public  comment  was  invited  within 
the  statutory  60-day  comment  period. 
Such  Comments,  and  the  Responses 
thereto,  are  hereby  published  in  the 
Federal  Register  and  have  been  filed 
with  the  Court.  Copies  of  the  Complaint, 
Stipulation,  proposed  Final  Judgment, 
Competitive  Impact  Statement,  Public 
Comments  and  the  Response  of  the 
United  States  are  available  for 
inspection  in  Room  215  of  the  Antitrust 
Division.  Department  of  Justice,  325  7th 
Street.  N.W.,  Washington,  D.C.  20530 
(telephone:  202-514-2481)  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  333  Constitution  Avenue, 
N.W.,  Washington,  D.C. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson, 

director  of  Operations  &  Merger  Enforcement. 
Antitrust  Division. 

Response  To  Public  Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h)  C'APPA"  or 
"Tunney  Act"),  the  United  states  hereby 
responds  to  the  public  comments 
received  regarding  the  proposed  Final 
Judgment  in  this  case. 

I.  Background 

On  July  14,  1998,  the  United  States 
filed  the  Complaint  in  this  matter, 
alleging  that  the  acquisition  by  General 
Electric  Company  ("GE")  of  InnoServ 
Technologies,  Inc.  ("InnoServ")  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  §  18.  Simultaneously  with  the 
filing  of  the  Complaint,  the  United 
States  filed  a  proposed  Final  Judgment 
and  Stipulation  signed  by  all  the  parties 
allowing  for  entry  of  the  Final  Judgment 
following  compUance  with  the  Tunney 
Act.  A  Competitive  Impact  Statement 
("CIS")  was  also  filed  with  the  Court 
and  published  in  the  Federal  Register, 
along  with  the  proposed  Final 
Judgment,  on  July  24,  1998  (see  63  FR 
39894). 

As  explained  more  fully  in  the 
Complaint  and  CIS,  GE,  through  its 
wholly  owned  subsidiary.  General 
Electric  Medical  Systems  ("GEMS"),  is 
the  largest  manufacturer  of  medical 
imaging  equipment,  such  as  CT 
scanners  and  magnetic  resonance 
imagers  ("MRIs"),  and  is  the  leading 


service  provider  of  GE  imaging 
equipment.  InnoServ,  despite  struggling 
financially  for  the  last  two  years,  was 
one  of  the  nation's  largest  independent 
service  organizations  ("ISOs")  and  had 
significant  expertise  and  competed  with 
GE  in  servicing  certain  GE  imaging 
equipment.  GE  and  InnoServ  also 
competed  in  numerous  local  markets  for 
comprehensive  multi-vendor  and  asset- 
management  services  ("multi-vendor 
service").  GE's  acquisition  of  InnoServ 
was  therefore  likely  to  reduce 
competition  substantially  in  two 
markets:  (i)  the  market  for  servicing 
certain  models  of  GE  imaging 
equipment  on  a  discrete,  machine-by- 
machine  basis;  and  (ii)  the  multi-vendor 
service  market. 

The  proposed  Final  Judgment  permits 
GE  to  acquire  InnoServ,  which  it  did  on 
September  16.  but  requires  GE  to  divest 
promptly  InnoServ's  proprietary 
diagnostic  software  (called  "PREVU"). 
Diagnostic  software  is  used  by  service 
engineers  to  calibrate,  maintain,  and 
service  imaging  equipment  more 
quickly.  InnoServ  is  one  of  the  very  few 
companies  other  than  GE  that  developed 
its  own  proprietary  diagnostic  software 
for  GE  imaging  equipment,  and  the 
United  States  concluded  that  it  was 
primarily  PREVU  that  had  made 
InnoServ  a  good  competitor  to  GE. 

The  60-day  period  for  public 
comments  expired  on  September  22. 
1998.  As  of  today,  the  United  States  has 
received  comments  from  two  persons — 
Independent  Service  Network 
International  ("ISNI"),  which  filed 
Comments  and  Supplemental 
Comments,  and  Star  Technologies. »  The 
United  States  has  carefully  considered 
the  views  expressed  in  these  comments, 
but  nothing  in  these  comments  has 
altered  the  United  States'  conclusion 
that  the  proposed  Final  Judgment  is  in 
the  public  interest.  Once  these 
comments  and  this  Response  are 
published  in  the  Federal  Register,  the 
United  States  will  have  fully  complied 
with  the  Tunney  Act  and  will  then  file 
a  motion  for  entry  of  the  proposed  Final 
Judgment. 

II.  Response  to  Public  Comments 

A.  Initial  Comment  of  Independent 
Service  Network  International 

ISNI,  a  trade  association  of  157 
maintainers  of  high  technology 
equipment,  submitted  two  Comments. 
In  its  initial  Comment,  ISNI  alleged  that 
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'  ISNI's  initial  Comments  are  attached  as 
Appendix  1,  The  declaration  of  Claudia  Betzner. 
ISNI's  Executive  Director,  was  submitted  along  with 
ISNI's  initial  Comments  and  is  attached  as 
Appendix  2.  ISNI's  Supplemental  Comments  are 
attached  as  Appendix  3.  Star  Technologies' 
Comment  is  attached  as  Appendix  4. 
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the  CIS  failed  to  comply  with  the  APPA 
because  it  did  not  include  certain 
information  that  ISNI  believes  necessary 
for  it  to  evaluate  whether  entry  of  the 
proposed  Final  Judgment  is  in  the 
public  interest.  Specifically,  ISNI 
requests:  (i)  A  technical  and  economic 
assessment  of  PREVU;  (ii)  a  more 
detailed  description  of  the  relevant 
markets  alleged  in  the  Complaint  and 
the  effect  of  the  proposed  Final 
Judgment  on  those  markets;  (iii) 
information  about  other  companies,  if 
any,  that  expressed  an  interest  in 
purchasing  InnoServ;  and  (iv) 
information  relating  to  the  relationship 
between  the  settlement  of  this  case  and 
the  simultaneous  settlement  of  another 
Antitrust  Division  case  against  GE 
involving  medical  imaging  equipment. 
United  States  v.  General  Electric  Co., 
No.  CV-96-121-M-CCL  (D.  Mont.,  filed 
August  1, 1996)  (the  "Montana  case"). 
ISNI  also  challenges  the  United  States' 
assertion  that  there  were  no  documents 
considered  determinative  in  formulating 
the  proposed  Final  Judgment  (Appendix 
1,  ISNI  Comment  at  16),  and  requests 
that  the  Court  order  the  production  of 
numerous  types  of  documents  that  ISNI 
believes  "must  exist"  [id.  at  17-18). 
ISNI  requests  that  the  Court  allow  it  to 
intervene  and  argues  that  a  special 
master  should  be  appointed  (id.  at  18- 
19).  "At  the  very  least,"  ISNI  asserts,  the 
Court  should  hold  a  hearing  in  which 
ISNI  may  reply  to  this  Response  {id.  at 
19). 

The  United  States  responds  to  each  of 
ISNI's  specific  requests  in  detail  below. 
In  order  to  put  ISNI's  Comments  in 
context,  however,  we  note  initially  that 
the  essence  of  ISNI's  concerns  have 
nothing  to  do  with  either  GE's 
acquisition  of  InnoServ  or  whether  GE's 
divestiture  of  PREVU  is  in  the  public 
interest.  Rather,  ISNI's  real  aim  is  to 
convince  this  Court  that  GE  has  market 
power  in  various  medical  equipment 
and  service  markets,  and  that  the  United 
States  should  have  challenged  seven 
other  transactions  by  GE  in  these 
markets  dating  back  to  1994.  (Appendix 
1,  ISNI  Comment  at  7-9).  ISNI  believes 
that  the  divestiture  of  PREVU  wall  not 
resolve  these  competitive  concerns,  and 
therefore  that  GE  should  be  compelled 
to  license  its  own  advanced  diagnostic 
materials  to  ISNI's  members  and  other 
service  competitors  (Appendix  1,  ISNI 
Comment  at  16). 

Whether  GE's  prior  transactions  were 
anticompetitive,  and  whether  it  would 
be  procompetitive  to  have  GE  license  its 
owm  software,  are  not  germane  to  an 
assessment  of  whether  entry  of  the 
proposed  Final  Judgment  serves  the 
public  interest.  The  proper  focus  of  a 
Tunney  Act  proceeding  is  on  the 


proposed  final  judgment,  and  the  court 
should  not  look  beyond  the  complaint 
in  the  case  before  it  "to  evaluate  claims 
that  the  government  did  not  make  and 
to  inquire  as  to  why  they  were  not 
made."  United  States  v.  Microsoft,  56 
F.3d  1448,  1459  (D.C.  Cir.  1995).  Nor 
does  the  APPA  give  a  court  authority  to 
impose  different  terms  on  the  parties.^ 

In  this  case,  the  United  States 
concluded  that  the  divestiture  of  PREVU 
would  adequately  remedy  the  antitrust 
violation  alleged  in  the  Complaint 
because  it  is  PREVU,  not  GE's  software, 
that  would  otherwise  be  eliminated 
from  the  market  by  this  merger.  While 
ISNI  might  believe  that  more 
competition  would  be  created  if  GE  had 
to  license  its  software  to  INSI's 
members,  the  Tunney  Act  does  not 
empower  a  court  to  reject  a  proposed 
final  judgment  based  on  beliefs  that 
"other  remedies  were  preferable," 
Microsoft,  56  F.3d  at  1460,  or  "because 
a  third  party  claims  it  could  be  better 
treated."  id.  at  1461  n.9. 

In  making  its  public  interest 
determination,  "the  court's  function  is 
not  to  determine  whether  the  resulting 
array  of  rights  and  liabilities  is  one  that 
will  best  serve  society,  but  only  to 
confirm  that  the  resulting  settlement  is 
within  the  reaches  of  the  public 
interest."  United  States  v.  Western  Elec. 
Co.,  993  F.2d  1572,  1576  (D.C.  Cir.  1992) 
(emphasis  added,  internal  quotation  and 
citation  omitted).  The  settlement 
embodied  in  the  proposed  Final 
Judgment  is  well  within  the  reaches  of 
this  public  interest  standard. 

1.  InnoServ 's  PREVU  Software 

ISNI's  first  request  for  additional 
information  seeks  a  "technical  and 
economic  evaluation"  of  PREVU  in 
order  to  demonstrate  that  its  divestiture 
can  establish  a  viable  competitor  in  the 
relevant  markets  alleged  in  the 
Complaint.  Specifically,  ISNI  argues 
that  the  United  States  must:  (1)  Provide 
a  detailed  description  of  PREVU;  (ii) 
state  whether  anyone  has  licensed  or 
purchased  PREVU  from  InnoServ;  (iii) 
state  whether  anyone  has  expressed  an 
interest  in  licensing  or  purchasing 
PREVU  from  InnoServ;  (iv)  state 
whether  PREVU  helps  InnoServ  and 
potentially  others  to  compete  with 
GEMS  and,  is  so,  how;  (v)  compare  the 
t!jef|ectiveness  of  PREVU  and  the 

■'  A  court  may  decline  to  enter  a  proposed  final 
judgment  unless  the  parties  accept  certain 
conditions,  see,  e.g..  United  States  v.  American  Tel. 
S-  Tel.  Co.,  552  F.  Supp.  131.  225  (D.D.C.  1982). 
affd  sub  nam.  Maryland  v.  United  States,  460  U.S. 
1001  (1983),  but  if  the  parties  do  not  agree  to  those 
conditions,  the  court's  only  choices  are  to  en'.'ir  the 
final  judgment  the  parties  proposed  or  leave  me 
parties  to  litigate  the  case. 


effectiveness  of  GEMS'  advanced 
diagnostic  software;  and  (vi)  explain 
why  it  is  not  anticompetitive  for  GEMS 
to  retain  a  non-exclusive  license  to  use 
PREVU  despite  the  fact  that  GE  is  not 
required  to  license  its  own  advanced 
dfagnostic  software  to  competing  service 
providers.  (Appendix  1,  ISNI  Comment 
at  12). 

ISNI  apparently  believes  that  it  needs 
this  information  to  determine  whether 
any  potential  purchaser  of  the  PREVU 
package  could  in  fact  compete 
effectively  with  GE,  given  that  InnoServ 
itself  was  struggling  financially.  ISNI 
asks,  "how  will  the  divestiture  of 
PREVU  create  an  effective  competitor 
when  it  was  not  able  to  make  IrmoServ 
an  effective  competitor?"  [id.  at  11).  Yet 
this  argument  is  relevant  not  to  whether 
the  proposed  Final  Judgment  is  in  the 
public  interest  but  rather  to  whether  the 
United  States  should  have  filed  suit  to 
challenge  this  acquisition  at  all.  If,  as 
ISNI  seems  to  fear,  InnoServ  was  unable 
to  compete  effectively  with  GE  using 
PREVU,  then  GE's  acquisition  of 
InnoServ  could  not  have  substantially 
reduced  competition.  If,  as  the  United 
States  concluded,  PREVU  was  regarded 
by  some  in  the  industry  as  an  important 
competitive  tool  and  that  it  made 
InnoServ  a  good  alternative  to  GE  for 
niany  customers,  then  the  divestiture  of 
PREVU  will  restore  that  competition 
and  thus  remedy  the  antitrust  violation 
alleged  in  the  Complaint. 

The  United  States  have  been 
investigating  markets  for  servicing 
medical  imaging  equipment  for  several 
years,  both  in  connection  with  this 
transaction  and  in  the  Montana  case.^ 
Based  on  the  evidence  it  has  gathered  in 
these  matters,  the  United  States 
determined  that  for  more  complicated 
types  of  imaging  equipment,  such  as  CT 
scanners  and  MRIs,  diagnostic  software 
such  as  GE's  own  software  and 
IiinoServ's  PREVU  allow  service 
engineers  to  service  and  repair 
equipment  much  more  quickly  and 
efficiently.  For  that  reason,  ISOs  that 
have  access  to  diagnostic  software  for 
sorvicing  imaging  equipment  have  a 
competitive  edge  over  those  that  do  not. 
InnoServ  was  one  of  the  very  few  ISOs 
that  had  developed  advanced  diagnostic 
software  designed  to  be  used  to  service 
GE  imaging  equipment.  Although 
PREVU  is  not  as  fast  or  sophisticated  as 
GE's  own  diagnostic  software,  it  made 


^  As  explained  in  more  detail  in  Section  11(A)(4), 
the  Montana  case  involved  a  challenge  to 
restrictions  GE  had  imposed  on  over  500  hospitals 
that  had  licensed  its  advanced  diagnostic  software 
used  to  maintain  GE  imaging  equipment.  These 
restrictions  prevented  the  hospital  licensees  from 
competing  with  GE  to  service  third-party  medical 
equipment. 
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InnoServ's  engineers  more  efficient  than 
they  would  have  been  without  any 
software  at  all.  Thus,  the  United  States 
concluded  that  PREVU  gave  InnoServ  a 
competitive  advantage  over  other  ISOs 
and  made  it  an  effective  competitor  to 
GE.  The  United  States  also  concluded 
that  PREVU  was  sufficiently  important 
to  InnoServ's  competitiveness  that  GE's 
divestiture  of  PREVU  would  offset  to  a 
large  extent  the  competitive  harm 
flowing  from  the  merger. 

The  fact  that  PREVU  is  not  as 
sophisticated  or  efficient  as  GE's  own 
software  does  not  mean  that  InnoServ 
was  not  an  effective  competitor,  that  the 
proposed  Final  Judgment  is  not  in  the 
public  interest,  or  that  this  Court  must 
insist  that  GE  license  its  own  software. 
PREVU  made  InnoServ  a  closer 
competitor  to  GE  than  it  would  have 
been  without  any  diagnostic  software  at 
all.  InnoServ  was  able  to  compete  with 
GE  by.  among  other  things,  offering 
service  at  lower  prices  than  GE  offered. 
The  proposed  Final  Judgment  need  only 
address  the  anticompetitive  effects 
flowing  from  the  merger.  It  does  so  by 
requiring  GE  to  divest  PREVU,  which 
will  enable  its  purchaser  to  compete  as 
effectively  as  InnoServ  did  against  GE. 

Because  the  United  States' 
conclusions  concerning  PREVU's 
competitive  significance  were  based  on 
its  evaluation  of  customer  demand  for 
the  services  InnoServ  offered,  not  a 
technical  comparison  between  PREVU 
and  GE's  software,  providing  the 
"detailed  description"  of  PREVU 
requested  by  ISNI  would  not  facilitate 
evaluation  of  the  proposed  Final 
Judgment.  To  the  extent  ISNI  seeks  such 
a  description  to  enable  its  members  to 
determine  whether  they  are  interested 
in  purchasing  PREVU,  they  may  obtain 
it  directly  ft-om  GE.  The  proposed  Final 
Judgment  obligates  GE  to  provide  the 
kind  of  information  about  PREVU 
"customarily  provided  in  a  due 
diligence  process"  to  all  bona  fide 
prospective  purchasers.  (Proposed  Final 
Judgment  1 1V(C)). 

ISNI  also  requests  information  about 
whether  others  have  purchased  or 
licensed  PREVU  from  IrmoServ,  or  have 
expressed  an  interest  in  doing  so.  Prior 
to  this  transaction,  InnoServ  offered  to 
license  PREVU,  in  conjunction  with  a 
parts  contract,  to  hospitals  and  other 
equipment  owners  wishing  to  service 
their  own  equipment.  At  least  15 
InnoServ  customers  elected  to  license 
PREVU  in  this  way.  Since  GE's 
acquisition  of  InnoServ,  more  than  a 
dozen  entities  have  expressed  to  GE 
some  interest  in  the  possible  purchase 
of  PREVU  pursuant  to  the  proposed 
Final  Judgment.  GE  is  currently 


negotiating  with  some  of  these 
companies  regarding  such  a  purchase. 

Finally,  ISNI  requests  an  explanation 
of  why  it  is  not  anticompetitive  for 
GEMS  to  retain  a  non-exclusive  license 
to  use  PREVU.  The  proposed  Final 
Judgment  permits  GE  to  retain  a  license 
to  use  PREVU  under  very  limited 
conditions:  (i)  to  fulfill  InnoServ  service 
contracts  in  effect  on  the  date  GE 
acquired  InnoServ;  (ii)  in  connection 
with  fulfilling  any  service  contracts 
resulting  ft-om  written  proposals  made 
by  InnoServ  to  prospective  customers 
that  were  outstanding  on  that  date, 
provided  that  any  such  contract  is 
entered  into  within  90  days  thereafter; 
and  (iii)  in  connection  with  fulfilling 
any  renewals  of  any  service  contracts 
described  in  (i)  or  (ii),  so  long  as  the 
renewal  was  entered  into  prior  to  any 
sale  of  PREVU  by  GE  or  a  trustee. 
(Proposed  Final  Judgment  1 1V(E)).  GE's 
license  to  use  PREVU  under  these 
limited  conditions  expires,  for  each 
such  service  contract,  on  the  expiration 
date  of  the  contract  in  effect  on  the  date 
that  PREVU  is  sold.  (Id.).  These 
provisions  wfere  included  in  the 
proposed  Final  Judgment  solely  for  the 
convenience  of  any  IrmoServ  customers 
who  want  to  continue  to  have  their 
equipment  serviced  with  PREVU. 
Requiring  GE  to  stop  using  PREVU 
before  it  is  divested  would  deny  those 
customers  their  preferred  service  option 
without  promoting  competition. 

2.  The  Relevant  Markets 

ISNI  contends  that  additional 
information  must  be  provided  about  the 
relevant  markets  alleged  in  the 
Complaint  in  order  to  determine  the 
effect  of  the  proposed  Final  Judgment 
on  those  markets.  It  requests,  at  a 
minimum,  information  relating  to  how 
these  markets  were  defined,  the 
structure  of  these  markets,  the  number 
of  firms  competing  in  them,  the  market 
share  of  each  such  firm,  and  an  analysis 
of  the  effect  of  the  proposed  Final 
Judgment  on  price,  output,  consumer 
choice,  and  product  quality  (Appendix 
1,  ISNI  Comment  at  13). 

The  detailed  information  about 
market  definition  and  structure  that 
ISNI  has  requested  will  not  assist  the 
Court  in  evaluating  whether  GE's 
divestiture  of  PREVU  will  ameliorate 
the  anticompetitive  effects  of  its 
acquisition  of  InnoServ.  The  number  of 
firms  competing  in  each  market,  and 
each  firm's  market  share,  are  relevant 
only  to  assessing  the  competitive  effects 
of  the  acquisition  itself.  The  issue  of 
whether  the  United  States  should  have 
filed  a  lawsuit  in  the  first  place  is  not 
before  the  court  in  a  Tunney  Act 
proceeding.  Under  the  proposed  Final 


Judgment,  the  acquirer  of  PREX^  will 
be  free  to  offer  service  throughout  the 
United  States,  and  the  structure  of  each 
market  is  therefore  not  important  to 
understanding  how  the  proposed  Final 
Judgment  will  affect  competition  in  that 
market. 

Moreover,  the  thirteen  paragraphs  in 
the  Complaint  devoted  to  market 
definition  and  anticompetitive  effects 
(Complaint  %%  9-19)  provide  sufficient 
information  for  industry  participants 
such  as  ISNI  to  comment  on  the 
adequacy  of  the  proposed  Final 
Judgment.  The  Complaint  alleges  that 
the  sale  of  service  for  each  model  of 
medical  imaging  equipment  is  a 
separate  product  market  [id.  112)  and 
that  the  geographic  markets  are  local, 
with  the  precise  boundaries  differing 
depending  on  the  type  of  equipment 
involved  and  other  factors  {id.  1  17). 
Prior  to  its  acquisition  by  GE,  InnoServ 
engineers  were  servicing  approximately 
13  different  models  of  GE  CT  scanners 
and  6  models  of  GE  MRIs,  in  addition 
to  several  other  types  of  GE  imaging 
equipment  (for  example,  ultrasound, 
cath  lab,  and  mammography  machines). 
InnoServ  offered  service  within  a  100- 
mile  radius  of  36  metropolitan  areas. 
Therefore,  there  are  over  650  markets 
potentially  affected  by  this  acquisition. 
To  answer  each  of  ISNI's  sweeping 
requests  for  each  of  these  markets  would 
be  burdensome  and  effectively  require 
the  United  States  to  do  much  of  the 
work  it  would  have  had  to  do  if  it  were 
litigating  this  case.  One  of  the  major 
benefits  of  antitrust  consent  judgments 
is  that  they  enable  the  government  "to 
reallocate  necessarily  limited 
(enforcement)  resources,"  Microsoft,  56 
F.3d  at  1459,  a  benefit  that  would  be 
lost  if  the  United  States  were  forced  to 
compile  and  disclose  this  kind  of 
information  during  a  Tunney  Act 
proceeding. 

3.  Alternative  Purchasers  of  InnoServ 

ISNI  also  requests  information  about 
companies  other  than  GE,  if  any,  that 
expressed  an  interest  in  acquiring 
InnoServ.  Specifically,  it  asks  the 
United  States  to  identify  any  such 
companies,  to  state  whether  there  was 
an  appraisal  conducted  by  a  third  party 
of  the  value  of  InnoServ  or  PREVU,  and 
to  state  how  long  InnoServ  was  on  the 
market.  This  information  is  necessary, 
in  ISNI's  view,  to  determine  whether 
there  was  a  serious  suitor  of  InnoServ 
that  would  have  been  a  preferable 
purchaser  from  the  standpoint  of  the 
antitrust  laws  but  that  lost  to  GE  in  a 
bidding  war  (Appendix  1,  ISNI 
Comment  at  14-15). 

ISNI  fails  to  explain  what  relevance 
this  information  could  have  to  an 


4.  The  Mon 


*  Under  the 
Otherwise  anti 
the  antitrust  Ic 
probability  of 
to  reorganize  s 
Bankruptcy  Ai 
efforts  to  elicil 
competitively- 
acquisition,  th 
the  relevant  m 
Buffalo  Press, 
Publishing  Co 
!37(1969):U.S 
Trade  Commij 
§5.1  (issued;* 
Reg.  Rep.  (CCl 
41,552(1992). 
the  United  Sta 
and  its  attemp 
the  decision  t( 
was  not  based 
I  defense. 


Federal  Register /Vol.  63,  No.  236 /Wednesday,  December  9.  1998 /Notices 


67923 


artant  to 
posed  Final 
tition  in  that 


evaluation  of  whether  the  proposed 
Final  Judgment  is  in  the  public  interest. 
Such  information  could  be  relevant  if 
the  United  States  had  elected  not  to 
challenge  the  transaction  on  the  grounds 
that  the  parties  had  met  the  stringent 
criteria  of  the  failing  company  defense.'* 
But  they  did  not,  and  the  United  States 
did  not  rely  on  such  a  defense  in 
electing  to  file  its  Complaint  and 
agreeing  to  the  proposed  Final 
Judgment.  Thus,  the  information  ISNI 
seeks  is  irrelevant  to  the  issue  before  the 
Court. 

4.  The  Montana  Case 

The  United  States  noted  in  the  CIS 
that,  "[i)n  conjunction  with  this 
settlement,  GE  has  also  agreed  to 
consent  to  all  of  the  relief  that  the 
government  was  seeking  in  (the 
Montana  case)."  ISNI  requests 
additional  information  about  the 
proposed  Final  Judgment  reached  in  the 
Montana  case.  It  cites  GE's  press  release 
announcing  the  resolution  of  these  two 
cases,  in  which  it  stated  that  "[t]o  obtain 
clearance  to  complete  the  IimoServ 
transaction,  G.E.  Medical  Systems 
agreed  to  settle  (the  Montana  case)" 
(•Appendix  1,  ISNI  Comment  at  15).  It 
asks  for  supporting  evidence  or 
explanation  of  statements  in  the  CIS  that 
"[tlhe  United  States  evaluated  the 
merits  of  the  settlement  proposals  in 
each  case  independently,  concluding 
that  the  proposed  settlement  of  this  case 
is  in  the  public  interest  for  the  reasons 
stated  herein,  and  that  the  proposed 
settlement  of  the  Montana  case  is  in  the 
public  interest  for  the  reasons  stated  in 
the  Competitive  Impact  Statement  filed 
in  that  case  today"  [id.).  Finally,  ISNI 
suggests  that  statements  in  the  Montana 
CIS  demonstrate  that  the  relief  in  this 
case  is  not  adequate  and  that  the  United 
States  should  have  sought  mandatory 
licensing  of  GE's  own  diagnostic 
software  [id.  at  16). 


■*  Under  the  failing  company  defense,  an 
Otherwise  anticompetitive  merger  does  not  violate 
the  antitrust  laws  if  one  party  faces  the  "grave 
probability  of  business  failure."  would  not  be  able 
to  reorganize  successfully  under  Chapter  11  of  the 
Bankruptcy  Act.  has  made  unsuccessful  good-faith 
efforts  to  elicit  reasonable  alternative  offers  from 
competitively-preferable  purchasers,  and  absent  the 
acquisition,  the  assets  of  the  company  would  exit 
the  relevant  market.  United  States  v.  Greater 
Buffalo  Press,  Inc..  402  U.S.  549.  555  (1971);  Citizen 
Publishing  Co.  v.  United  States,  394  U.S.  131.  136- 
!  37  (1969);  U.S.  Department  of  Justice  and  Federal 
Trade  Commission.  Horizontal  Merger  Guidelines 
§5.1  (issued  April  2,  1992).  reprinted  in  4  Trade 
Reg.  Rep.  (CCH)  1  13,104  (1992)  and  57  Fed.  Reg. 
41 ,552  (1992).  During  the  course  of  its  investigation, 
the  United  States  did  review  InnoServ's  finances 
and  its  attempts  to  sell  the  company,  but  ultimately 
the  decision  to  accept  the  proposed  Final  Judgment 
was  not  based  on  issues  relating  to  the  failing  firm 
defense. 


In  the  Montana  case,  filed  in  1996,  the 
United  States  challenged  restrictions  GE 
had  imposed  on  over  500  hospitals  that 
had  licensed  its  advanced  diagnostic 
software  used  to  maintain  and  repair  GE 
imaging  equipment.  These  restrictions 
prevented  hospital  licensees  from 
competing  with  GE  to  service  any  kind 
of  medical  equipment — whether 
manufactured  by  GE  or  another 
company — at  other  hospitals  and 
clinics.  Because  GE's  software  was 
designed  to  be  used  on  specific  models 
of  GE  imaging  equipment,  the  United 
States  alleged  that  these  anticompetitive 
restraints  were  not  ancillary  to  GE's 
legitimate  right  to  protect  its  intellectual 
property  from  misuse.  As  stated  in  the 
CIS  in  the  Montana  case,  see  63  FR 
40737  (July  30,  1998),  the  proposed 
Final  Judgment  in  that  case  secures  all 
of  the  relief  that  the  United  States  was 
seeking  by  requiring  GE  to  void  the 
restrictive  provisions  in  its  existing 
licenses  and  commit  not  to  impose  such 
restrictions  in  the  future.  By  eliminating 
these  agreements  not  to  compete  from 
GE's  licenses,  the  proposed  Final 
Judgment  in  the  Montana  case  will 
allow  over  500  hospitals  across  the 
country  to  service  third-party  medical 
equipment  if  they  so  wish. 

The  United  States  evaluated  the 
merits  of  this  settlement  and  the" 
Montana  settlement  independently  and 
concluded  that  each  was  in  the  public 
interest.  In  the  Montana  case,  the 
settlement  provided  all  of  the  relief  that 
the  United  States  had  been  seeking  from 
GE.  In  this  case,  the  United  States 
concluded  that  GE's  divestiture  of 
FREVU  would  adequately  address  the 
anticompetitive  effects  of  its  acquisition 
of  InnoServ  because  it  ensured  that  the 
FREVU  software  could  remain  in  the 
marketplace.  The  simultaneous 
settlement  of  the  two  cases  makes  sense 
because  the  markets  affected  by  the 
anticompetitive  conduct  challenged  in 
the  two  cases  overlap  to  some  extent. ' 
GE  had  been  contesting  the  Montana 
action  for  more  than  two  years.  Its 
wiUingness  to  settle  that  litigation  on 
the  government's  terms — regardless  of 
GE's  public  explanation  for  doing  so — 
advanced  the  public  interest  by 
allowing  hospitals  to  service  third-party 
medical  equipment.  That  same  relief 
also  could  help  ameliorate  some  of  the 
competitive  effects  of  the  InnoServ 


'The  agreements  challenged  in  the  Montana  case 
had  their  greatest  anticompetitive  effects  in  more 
rural  areas,  where  the  licensee  hospitals  were  likely 
to  be  among  the  few,  if  not  only,  potential 
competitors  to  GE.  In  contrast.  InnoServ  tended  to 
compete  mostly  within  a  100-mile  radius  of  larger 
metropolitan  areas  (Complaint  1 18).  Nevertheless, 
there  was  at  least  some  overlap  in  the  geographic 
markets  affected  by  the  two  cases. 


transaction.  In  these  circumstances,  the 
United  States  and  GE  agreed  to  settle 
both  cases  at  the  same  time. 

ISNI  cites  the  Montana  CIS  to  support 
its  arguments  that  FREVU  is  inferior  to 
GE's  software,  that  a  purchaser  of 
FREVU  will  not  be  able  to  compete 
effectively  with  GE,  and  that  the  United 
States  should  have  insisted  that  GE 
license  its  advanced  diagnostic  software 
to  ISOs  such  as  ISNI's  members.  FREVU 
is  not  as  sophisticated  or  efficient  as 
GE's  own  software,  but  hat  fact  is 
irrelevant  to  the  issue  of  whether  the 
proposed  Final  Judgment  is  in  the 
public  interest.  The  United  States 
concluded  that  FREVU  made  InnoServ  a 
more  effective  alternative  to  GE.  The 
proposed  Final  Judgment  need  only 
address  the  anticompetitive  effects 
flowing  from  the  merger,  and  it  does  so 
by  requiring  GE  to  divest  FREVU  to  a 
purchaser  that,  in  the  United  States' 
judgment,  has  the  "managerial, 
operational,  and  financial  capability  to 
compete  effectively."  (Proposed  Final 
Judgment  1 1V(B)).  Requiring  GE  to 
license  its  own  software  might  well 
create  more  competition  than  existed  in 
the  market  prior  to  the  InnoServ 
transaction.  But  the  relief  in  this  case 
need  only  address  the  anticompetitive 
effects  flowing  from  the  merger 
challenged  in  the  Complaint;  it  need  not 
create  more  competition  than  existed 
prior  to  GE's  acquisition.  The  software 
that  would  otherwise  be  eliminated 
from  the  market  by  this  merger  is 
FREVU,  not  GE's  software,  so  requiring 
GE  to  divest  FREVU  is  clearly  relief  that 
is  in  the  public  interest. 

The  Complaint  in  this  case  challenged 
GE's  acquisition  of  InnoServ,  not  its 
longstanding  policy  of  not  licensing  its 
own  software  to  ISOs.  ISNI  "would  have 
it  be  otherwise,  but  [does  not]  have  the 
power  to  force  the  government  to  make 
thjt  claim.  And  since  the  claim  is  not 
made,  a  remedy  directed  to  that  claim 
is  hardly  appropriate."  Microsoft,  56 
F.3d  at  1460. 

5.  There  Are  No  "Determinative" 
Documents 

ISNI  characterizes  as  "incredible"  the 
CIS's  statement  that  there  were  no 
determinative  materials  or  documents 
within  the  meaning  of  the  AFFA  that 
were  considered  in  formulating  the 
proposed  Final  Judgment.  It  argues  that 
the  Court  should  order  the  United  States 
to  produce  certain  documents  that  ISNI 
believes  "must  exist":  documents 
providing  the  good-faith  basis  for  the 
filing  of  the  Complaint:  third-party 
analyses  or  evaluations  of  InnoServ  and/ 
orPREVU;  documents  relating  to  the 
efforts  of  others,  if  any.  to  acquire 
InnoServ;  documents  supporting 
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conclusory  statements  in  the  CIS 
regarding  how  the  divestiture  of  PREVU 
will  increase  competition;  and 
documents  comparing  PREVU  to  GE's 
own  advanced  diagnostic  materials. 
(Appendix  1.  ISNI  Comment  at  16-18). 

Tne  Tunney  Act  requires,  in  pertinent 
part,  that  the  United  States  make 
available  to  the  public  copies  of  the 
proposed  Final  Judgment  "and  any 
other  materials  and  documents  which 
the  United  States  considered 
determinative  in  formulating  such 
proposal."  15  U.S.C.  §  16(b)  (emphasis 
added).  Thus,  the  United  States  is 
required  to  disclose  only  those 
documents  that  the  United  States 
considered  determinative  in  its  decision 
to  settle  the  case  on  the  terms  set  forth 
in  the  proposed  Final  Judgment. 
Documents  that  were  determinative  in 
the  decision  to  file  the  case  need  not  be 
disclosed.  During  Senate  hearings  on 
the  Turmey  Act,  one  witness 
specifically  urged  that  "as  a  condition 
precedent  to  *   *   *  the  entry  of  a 
consent  decree  in  a  civil  case  *  *  *  the 
Department  of  Justice  be  required  to  file 
and  make  a  matter  of  public  record  a 
detailed  statement  of  the  evidentiary 
facts  on  which  the  complaint  *   •   *  was 
predicated."  ^  Congress,  however, 
rejected  that  recommendation.  ISNI's 
broad  request  for  the  documents 
providing  the  good-faith  basis  for  filing 
the  Complaint  is  contrary  to  the  plain 
language  of  the  Tunney  Act  and  its 
legislative  history  and  should  be  denied. 

ISNI's  other  requests  similarly  fall 
outside  the  scope  of  what  courts  have 
interpreted  to  be  determinative 
documents.  Just  last  year,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  in  a  case  brought 
by  the  Antitrust  Division  challenging 
certain  portions  of  the  American  Bar 
Association's  law  school  accreditation 
activities,  held  that  a  third  party  was  not 
entitled  to  a  wide  range  of  documents  in 
the  government's  files.  Massachusetts 
School  of  Law  at  Andover.  Inc.  versus 
United  States  ("MSL").  118  F.3d  776 
(D.C.  Cir.  1997).  In  that  case,  the  United 
States  asserted  that  the  determinative 
documents  provision  referred  "only  to 
documents,  such  as  reports  to  the 
government,  'that  individually  had  a 
significant  impact  on  the  government's 
formulation  of  rehef— i.e.,  on  its 
decision  to  propose  or  accept  a 
particular  settlement.' "  Id.  at  784.  The 
court  held  that  both  the  statutory 
language  and  the  legislative  history 


supported  this  interpretation.  Indeed, 
the  court  noted  that  during  the  Senate 
debate  on  the  Tunney  Act,  Senator 
Tunney  himself  cited  a  report  to  the 
goverrmient  by  an  outside  expert 
analyzing  the  economic  consequences  of 
proposed  relief  in  an  earlier  case  as 
exemplifying  a  "determinative 
document."  Id.^  The  Court  also 
considered  a  broad  disclosure 
requirement  to  be  inappropriate  because 
it  would  directly  interfere  with  the 
United  States'  ability  to  negotiate 
settlement  agreements.  Id.  at  784-85. 
Similarly,  in  another  recent  Antitrust 
Division  case  the  Second  Circuit  held 
that  "the  range  of  materials  that  are 
'determinative'  under  the  Tunney  Act  is 
fairly  narrow"  and  that  only  documents 
that  were  "a  substantial  inducement  to 
the  government  to  enter  into  the  consent 
decree"  should  be  subject  to  disclosure. 
United  States  versus  Bleznak.  et  al..  153 
F.3d  16,  20-21  (2d  Cir.  1998).8 

ISNI  has  given  no  reason  to  doubt  the 
United  States'  assertion  that  there  are  no 
determinative  documents  in  this  case. 
The  United  States  did  not  receive  any 
expert  reports  concerning  the  effects  of 
requiring  GE  to  divest  PREVU,  and  there 
are  no  documents  that  constituted  a 
substantial  inducement  to  the  United 
States  to  enter  into  the  proposed  Final 
Judgment.  The  decision  to  settle  on 
these  terms  was  based  on  an  assessment 
of  the  importance  of  diagnostic  software 
generally  and  of  PREVU  specifically, 
and  there  is  no  document  that  had  a 
determinative  impact  on  that 
assessment. 


•The  Antitrust  Procedures  and  Penalties  Act: 
Hearings  on  S.  783  and  S.  1088  Before  the 
Subcommittee  on  Antitrust  and  Monopoly  of  the 
Senate  Judiciary  Committee.  93d  Congress.,  1st 
Se»s.  26.  57  (1973)  (prepared  statement  of  Maxwell 
M.  Blecher.  attorney). 


'Congress  enacted  the  Tunney  Act  in  response  to 
consent  judgments  entered  in  1971  in  three  cases 
involving  acquisitions  by  International  Telephone 
and  Telegraph  Corporation  ("ITT"),  including  that 
of  the  Hartford  Fire  Insurance  Company.  The 
consent  judgments  permitted  ITT  to  retain  Hartford. 
Subsequent  Congressional  hearings  revealed  that 
the  Antitrust  Division  had  employed  Richard  J. 
Ramsden,  a  Tinancial  consultant,  to  prepare  a  report 
analyzing  the  economic  consequences  of  ITT's 
possible  divestiture  of  Hartford.  Ramsden 
concluded  that  requiring  ITT  to  divest  Hartford 
would  have  adverse  consequences  on  ITT  and  on 
the  stock  market  generally.  Based  in  part  on  the 
Ramsden  Report,  the  United  States  concluded  that 
the  need  for  the  divestiture  of  Hartford  was 
outweighed  by  the  divestiture's  projected  diverse 
effects  on  the  economy.  In  explaining  the 
determinative  documents  provision.  Senator 
Tunney  stated,  "I  am  thinking  here  of  the  so-called 
Ramsden  memorandum  which  was  important  in  the 
ITT  case."  1 19  Cong.  Rec.  24.605  (1973). 

"The  single  case  cited  by  INSI— United  States 
versus  Central  Contracting  Co..  537  F.  Supp.  571 
(E.D.  Va.  1982>— has  not  been  followed  by  any  other 
court.  Moreover,  even  that  opinion  recognized  that 
the  Tunney  Act  "does  not  require  full  disclosure  of 
Justice  E)epartment  files,  or  grand  jury  files,  or 
defendant's  files,  but  it  does  require  a  good  faith 
review  of  all  pertinent  documents  and  materials 
and  a  disclosure  of  those  "material  and  documents 
that  substantially  contribute  to  the  determination 
[by  the  government]  to  proceed  by  consent  decree 
•   •   *."W.at577. 


6.  The  Court  Should  Deny  ISNI's 
Request  To  Intervene  and  To  Appoint  a 
Special  Master 

ISNI  requests  this  Court  to  permit  it 
to  intervene  to  aid  the  Court  in  its 
public  interest  determination  (Appendix 
1,  ISNI  Comment  at  3,  18-19).  In  order 
to  intervene  in  this  case,  ISNI  must  first 
file  a  motion  with  this  Court  and  upon 
each  party  to  this  action. ^  If  it  does  so, 
the  United  States  will  respond  fully  to 
that  motion.  From  its  informal 
intervention  request,  however,  it 
appears  that  ISNI  should  not  be  granted 
intervener  status. 

"The  general  rule  *  *  *  has  been  that 
private  parties  will  not  be  allowed  to 
intervene  in  government  antitrust 
litigation."  7C  Wright,  Miller  and  Kane, 
Federal  Practice  and  Procedure  2d 
§  1908  at  266  (1986).  In  this  District 
alone,  applications  for  intervention  have 
been  denied  in  several  Tunney  Act 
cases.  United  States  versus  The 
Thomson  Corp.,  et  al..  1996-2  Trade 
Cas.  (CCH)  171,620,  78,386  (D.D.C. 
1996);  United  States  versus  Microsoft 
Corp..  159  F.R.D.  318,  328  (D.D.C), 
rev'd  on  other  grounds,  56  F.3d  1448 
(D.C.  Cir.  1995);  United  States  versus 
Airline  Tariff  Publ'g  Co..  1993-1  Trade 
Cas.  (CCH)  170,191,  at  69,894  (D.D.C. 
1993);  United  States  versus  Stroh 
Brewery  Co.,  1982-2  Trade  Cas.  (CCH) 
164.804,  at  71,959-61  (D.D.C.  1982); 
United  States  versus  American  Tel.  &■ 
Tel.  Co.,  1982-2  Trade  Cas.  (CCH) 
164,726,  at  71,524-26  (D.D.C.  1982). 

The  eligibility  requirements  for 
intervention  are  the  same  in  a  Tunney 
Act  proceeding  as  in  any  other  case  and 
are  set  forth  in  Rule  24  of  the  Federal 
Rules  of  Civil  Procedure.  15  U.S.C. 
§  16(f)(3)(in  making  public  interest 
determination,  court  may  authorize 
"intervention  as  a  party  pursuant  to  the 
Federal  Rules  of  civil  Procedure");  MSL, 
118  F.3d  at  780  n.2  (lithe  Tunney  Act 
looks  entirely  to  Fed.R.Civ.P.24  to 
supply  the  legal  standard  for 
intervention").  A  third  party  may  be 
granted  intervention  either  as  "of  right" 
under  rule  24(a)  or  "permissivedy]" 
under  Rule  24(b).  ISNI's  request  does 
not  meet  the  standards  under  either 
provision. 

To  intervene  as  of  right,  ISNI  must 
show  that  it  has  "an  interest  relating  to 
the  property  or  transaction  which  is  the 
subject  of  the  action  and  [that  it]  is  so 
situated  that  the  disposition  of  the 
action  may  as  a  practical  matter  impair 


»Fed.R.Civ.P.  24(c)  states  that  "(a)  person 
desiring  to  intervene  shall  serve  a  motion  to 
intervene  upon  the  parties  as  provided  in  Rule  5. 
The  motion  shall  state  the  grounds  therefor  and 
shall  be  accompanied  by  a  pleading  setting  forth  the 
claim  or  defense  for  which  intervention  is  sought." 


requiremer 
interventio 

"'Rule24(a 
tight  when  a  s 
to  intervene,  t 
See  15  U.S.C. 
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or  impede  [its]  ability  to  [protect  that 
interest.  Unless  [it  is]  adequately 
represented  by  existing  parties."  Fed.  R. 
Civ.  P.  24(a)(2).io  ISNI's  primary 
"interest"  in  this  proceeding  seems  to 
be  in  using  a  broad  public  interest 
inquiry  to  obtain  for  its  members  access 
to  GE's  advanced  diagnostic  software. 
(Appendix  1,  ISNI  Comment  at  7, 16, 
19).  But  the  entry  of  the  proposed  Final 
Judgment  will  not  impair  or  impede  any 
interest  ISNI  or  its  members  may  have 
in  obtaining  a  license  to  GE's  software 
both  because  this  case  related  solely  to 
GE's  acquisition  of  InnoServ,  not  its 
software  licensing  policies,  see  Sections  • 
.11(A)(1),  (4),  and  because  even  it  this 
case  did  deal  with  GE's  licensing 
policies,  entry  of  the  proposed  Final 
Judgment  would  not  affirmatively  set 
back  ISNI's  pursuit  of  that  interest.  See 
MSL,  118  F.ad  at  780  (movant  "points 
to  no  case  equating  failure  to  promote 
an  interest  with  its  impairment").  Nor 
can  ISNI  use  an  appeal  to  protecting  the 
"public  interest"  to  support  its  request 
for  intervention.  Private  parties  "are  not 
entitled  to  intervene  simply  to  advance 
their  own  ideas  of  what  the  public 
interest  requires.  In  federal  antitrust 
litigation,  it  is  the  United  States,  not 
private  parties,  which  'must  alone  speak 
for  the  public  interest.'  "  United  States 
versus  G.  Heileman  Brewing  Co.,  563F. 
Supp.  642,  648  (D.  Del.  1983)  [quoting 
Buckeye  Coal  &■  Ry.  Co.  versus  Hocking 
Valley  Ry.  Co.,  269  U.S.  42,  49  (1925)). 
Therefore,  "[a]  private  party  generally 
will  not  be  permitted  to  intervene  in 
government  antitrust  litigation  absent 
some  strong  showing  that  the 
Government  is  not  vigorously  and 
[faithfully  representing  the  public 
'interest."  United  States  versus  Haftford- 
Empire  Co.,  573  F.2d  1.  2  (6th  Cir. 
il973),  quoted  with  approval  in  United 
\States  versus  LTV  Corp.,  746  F.2d  51,  54 
n.7  (D.C.  Cir.  1984).  thus,  intervention 
of  right  in  support  of  the  public  interest 
is  allowed,  if  at  all,  only  after  a  showing 
of  bad  faith  or  malfeasance  on  the  part 
I  of  the  government.  United  States  versus 
Associated  Milk  Producers,  Inc.,  534 
F.2d  113, 147  (8th  Cir.  1976);  G. 
Heileman  Brewing,  563  F.  Supp.  at  649. 
While  it  is  not  evident  that  ISNI  has 
even  alleged  bad  faith  or  malfeasance,  it 
is  clear  that  it  neither  has  made  nor  can 
make  this  necessary  showing  because 
the  United  States  has  acted  properly  and 
in  good  faith. 

I  ISNI  also  fails  to  meet  the 
;  requirements  for  permissive 
intervention.  Under  Rule  24(b)(2),  an 


applicant  may  intervene  when  its 
"claim  or  defense  and  the  main  action 
have  a  question  of  law  or  fact  in 
common."  ^^  The  words  "claim  or 
defense"  refer  to  "the  kinds  of  claims  or 
defenses  that  can  be  raised  in  courts  of 
law  as  part  of  an  actual  or  impending 
law  suit."  Diamond  v.  Charles,  476  U.S. 
54,  76  (1986).  ISNI  has  made  no 
showing  that  it  has  such  a  "claim  or 
defense"  here.  In  addition,  a  court 
"must  consider  whether  the 
intervention  will  unduly  delay  or 
prejudice  the  adjudication  of  the  rights 
of  the  original  parties."  Fed  R.  Civ.  P 
24(b).  As  Judge  Greene  noted  in  the 
AT&T  case,  any  rights  granted  to  an 
intervener  in  a  Tunney  Act  proceeding 
are  likely  to  impose  burdens  on  the 
judicial  process: 

It  could  be  argued  that  these  include  the 
right  to  file  counterclaims  and  cross-claims, 
to  adduce  witness  testimony  and  other 
evidence,  and  to  appeal  from  orders  of  the 
Court.  Such  parties  might  also  be  contended 
to  have  the  implicit  right  to  veto  any 
settlement  simply  by  withholding  their 
consent — a  result  that  would  in  practice  void 
the  instant  settlement  proposal  (whatever  its 
substantive  merit)  and  that  would  eliminate 
consent  decrees  as  an  option  in  antitrust 
cases  generally  (since  someone  would  always 
or  almost  always  be  dissatisfied). 

AT&T,  1982-2  Trade  Cas.  (CCH  %  64.726 
at  71,525  n.7.  ISNI  has  already 
attempted  to  expand  this  Tunney  Act 
proceeding  far  beyond  its  proper  scope 
by  suggesting  that  the  United  States 
should  have  challenged  previous 
transactions  by  GE,  by  arguing  that  GE 
should  be  required  to  license  its  owm 
diagnostic  software  to  ISNI's  members, 
and  by  requesting  a  wide-ranging  public 
interest  inquiry  in  which  "fact  gathering 
akin  to  discovery"  will  take  place. 
(Appendix  1,  ISNI  Comment  at  7-8,  16, 
19).  Therefore,  there  is  a  particularly 
high  risk  that  its  intervention  as  a  party 
would  unnecessarily  delay  and 
complicate  this  Court's  public  interest 
determination.  See  Thomson  Corp. 
1996-2  Trade  Cas.  (CCH)  %  71,620,  at 
78,386  (D.D.C.  1996)  (court  denies 
motion  to  intervene  by  Lexis-Nexis, 
which  suggested  possibility  of  taking 
third-party  depositions). 

ISNI  has  also  not  shown  why  its 
intervention  is  necessary  given  that  it 
has  already  submitted  its  extensive 
Comments.  Congress  provided  the  60- 
day  notice  and  comment  period  as  a 
means  by  which  interested  parties  such 
as  ISNI  could  express  concerns  about 
proposed  antitrust  settlements  in  cases 


'"Rule  24(a)(1)  provides  for  intervention  as  of 
tight  when  a  statute  confers  an  unconditional  right 
to  intervene,  but  the  Tunney  Act  does  not  do  so. 
See  15  U.S.C.  §  16(f). 


"Rule  24(b)(1)  provides  for  intervention  when  a 
statute  confers  a  conditional  right  to  intervene.  The 
Tunney  Act  provides  for  intervention,  but  expressly 
refers  back  to  the  Federal  Rules  of  Civil  Procedure. 
15  U.S.C.  S  16(f)(3);  see  MSL.  118  F.3d  at  780  n.2. 


brought  by  the  United  States.  ISNI  has 
done  so,  and  its  intervention  will 
constitute  an  unnecessary  delay.  See 
AirHne  Tariff  Publ'g  Co.,  1993-1  Trade 
Cas.  (CCH)  1  70,191,  at  69,894  (D.D.C. 
1993)  (motion  to  intervene  denied  when 
movant's  comments  "will  enable 
[movant]  to  inform  the  Court  and  all 
parties  of  the  effects  of  the  proposed 
decree  on  its  members");  Stroh  Brewery 
Co.,  1982-2  Trade  Cas.  (CCH  %  64,804. 
at  71,960  (D.D.C.  1982)  (motion  to 
intervene  denied,  in  part,  because 
movant  "fully  able  to  express  its 
concerns  utilizing  the  comment 
procedures  of  the  Tunney  Act"). 

In  a  few  cases,  courts  have  permitted 
third  parties  with  greater  interests  than 
ISNI's  to  intervene  on  a  very  limited 
basis.  For  example,  in  the  case 
challenging  the  merger  of  The  Thomson 
Corporation  and  West  Publishing 
Company,  Hyper  Law,  Inc.  (a  small 
publisher)  was  permitted  to  intervene 
solely  for  the  purpose  of  appealing  entry 
of  the  final  judgment  after  Judge 
Freidman  concluded  that  it  had 
"sufficiently  demonstrated  that  it  will " 
suffer  actual,  concrete,  particularized 
injury  traceable  to  the  entry  of  the  Final 
Judgment*   *   *."  Thompson  Corp., 
1997-1  Trade  Cas.  (CCH)  1  71,735,  at 
79,182  (D.D.C.  1997).  Similarly,  the  D.C. 
Circuit  in  the  MSL  case  permitted  the 
Massachusetts  School  of  Law,  the 
plaintiff  in  a  parallel  treble-damage 
action  against  the  American  Bar 
Association,  to  intervene  in  the 
government's  case  solely  for  the  purpose 
of  appealing  its  claim  of  entitlement  in 
a  Tunney  Act  proceeding  to  certain 
documents  that  it  might  not  be  able  to 
obtain  through  discovery  in  its  ovm 
case,  a  claim  which  enti^  of  the  final 
judgment  would  decisively  impair. 
MSL,  118  F.3d  at  781-82.  In  the 
Antitrust  Division's  case  against  market- 
makers  in  NASDAQ  securities,  the 
district  court  permitted  private  plaintiffs 
inparallel  actions  to  intervene  in  the 
Tunney  Act  proceeding  for  what  the 
court  described  as  "two  very  limited 
purposes":  filing  a  motion  for  disclosure 
of«e  single  document  and  the  underlying 
evidence  cited  therein  for  use  in  the 
private  litigation;  and  raising  an 
objection  to  a  single  provision  of  the 
proposed  consent  judgment  that  could 
have  restricted  use  of  potential 
evidence.  United  States  v.  Alex.  Brown 
&■  Sons,  Inc.,  et  al.,  169  F.R.D.  532,  539 
(S.D.N.Y.  1996).  The  court  limited  the 
role  of  the  interveners  to  "submitting 
comments  on  the  decree,  engaging  in 
oral  argument,  and  filing  appeals."  Id. 
And,  although  ISNI  itself  was  allowed  to 
intervene  in  the  case  involving  the 
modification  of  the  1956  consent 
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judgment  against  IBM,  its  rights  were 
limited  to  appealing  the  court's  entry  of 
the  modified  order  (Appendix  1,  ISNI 
Comment  at  4;  Appendix  2,  Betzner 
Decl.,  Exh.  C).  In  an  earlier  opinion, 
ISNI's  attempt  to  intervene  in  the 
district  court  proceedings  "to  conduct 
discovery,  present  evidence,  introduce 
new  issues,  and  otherwise  influence  the 
pace  and  direction  of  the  proceedings" 
was  denied.  United  States  v. 
International  Business  Machines  Corp., 
1995-2  Trade  Cas.  (CCH)  1  71.135.  at 
75,459  (S.D.N.Y.  1995). '^ 

These  cases  offer  no  support  of  ISNI's 
broad  request  to  intervene  in  this  case. 
ISNI  has  not  made  a  showing  that  it  will 
suffer  injury  from  the  entry  of  the 
proposed  Final  Judgment.  It  is  not,  as  far 
as  the  United  States  is  aware,  involved 
in  litigation  against  GE  relating  to  the 
issues  in  this  case.  And,  in  contrast  to 
the  very  limited  rights  afforded 
interveners  in  the  cases  discussed 
above,  ISNI  apparently  foresees  a 
virtually  unlimited  role  for  itself,  which 
will  include  engaging  in  "fact  gathering 
akin  to  discovery"  (Appendix  1,  ISNI 
Comment  at  19).  ISNI  intervention 
request  falls  fai  short  of  the 
requirements  set  forth  in  Rule  24  and 
should  be  denied.) 

Finally,  ISNI  notes  that  the  APPA 
permits  a  Court  to  appoint  a  special 
master  to  aid  in  its  public  interest 
determination  (Appendix  1,  ISNI 
Commend  at  18-19).  Under  15  U.S.C. 
§  16(f),  the  Court  may,  among  other 
things,  take  testimony  of  Government 
officials  and  experts  or  appoint  a  special 
master  to  assist  it  in  making  its  public 
interest  determination.  These 
procedures  are  discretionary,  however, 
and  the  Court  need  not  invoke  any  of 
them  unless  it  believes  that  significant 
issues  have  been  raised  and  that  further 
proceedings  would  aid  the  court  in 
resolving  those  issues.  See  S.  Rep.  No. 
298,  93d  Cong.,  1st  Sess.  6-7  (1973); 
H.R.  Rep.  No.  1463,  93d  Cong.,  2d  Sess. 
8-9  (1974).  The  appointment  of  a 
special  master  in  government  antitrust 
cases  is  extremely  rare.  Indeed,  the 
United  States  has  been  unable  to  locate 


"See  also  United  States  v.  American  Cyanamid 
Co..  556  F.  Supp.  357.  359-61  (S.D.N.Y.  1982) 
(permissive  intervention  granted  because  "time 
consuming  and  expensive  discovery  demands  often 
asserted  by  intervening  parties  will  not  be  endured 
here.  Applicants  seek  only  to  preserve  their  right  to 
appeal  •   •   •  and  participate  in  such  further 
proceedings  as  this  Court  may  direct  on  its  own 
motion"),  affd.  719  F.2d  558  (2d  Cir.  1983);  United 
States  v.  American  Tel.  6-  Tel.  Co..  552  F.  Supp.  at 
219  (in  case  involving  the  dissolution  of  the  world's 
largest  corporation  and  the  restructuring  of  the 
telecommunications  industry,  third  parties  allowed 
to  intervene  to  appeal  entry  of  the  consent 
judgment,  participate  in  post-judgment 
proceedings,  and  appeal  from  order  approving 
ATfcT's  reorganization  plan). 


any  case  in  which  a  court  has  appointed 
a  special  master  to  assist  it  during  a 
Tunney  Act  proceeding.  ISNI's 
Comments  do  not  raise  any  issues  that 
would  justify  taking  this  extraordinary 
step. 

7.  The  Court  Need  Not  Hold  a  Hearing 
in  Making  Its  Public  Interest 
Determination 

In  the  event  the  Court  denies  ISNI's 
requests  for  intervention  and  the 
appointment  of  a  special  master,  ISNI 
requests  that  a  hearing  be  held  in  which 
it  can  reply  to  the  United  States' 
Response  to  its  Comments.  (Appendix  1, 
ISNI  Comment  at  19).  The  Tunney  Act 
does  not  provide  third  parties  with  a 
right  to  reply,  however,  and  Congress 
"anticipated  that  the  trial  judge  will 
adduce  the  necessary  information  (for 
making  a  public  interest  determination! 
through  the  least  complicated  and  least 
time-consuming  means  possible."  S. 
Rep.  No.  298,  93d  Cong.,  1st  Sess.  4 
(1973).  The  United  States  believes  that 
a  hearing  is  unnecessary  because  ISNI 
has  already  adequately  expressed  its 
views  through  the  public  comment 
procedure.  See  G.  Heileman  Brewing 
Co.,  563  F.  Supp.  at  650  (court  denies 
request  for  evidentiary  hearing  when 
"those  same  issues  have  already  been 
raised  by  movants  through  the  APPA's 
third-party  comment  procedure);  United 
States  V.  Carrols  Development  Corp., 
454  F.  Supp.  1215,  1221-22  (N.D.N. Y. 
1978)  (request  for  limited  participation 
denied  when  "the  moving  parties  have 
set  forth  their  views  in  considerable 
detail  in  briefs  and  affidavits  filed  with 
this  Court  as  well  as  in  written 
comments  submitted  to  the  Government 
under  the  APPA").  If,  however,  the 
Court  determines  that  a  hearing  would 
be  useful  in  making  its  public  interest 
determination,  the  United  States  would 
not  object  to  ISNI's  appearance  as  an 
amicus  curiae. 

B.  Supplemental  Comment  of  ISNI 

ISNI  submitted  a  Supplemental 
Comment  on  September  16, 1998,  the 
day  that  GE  issued  a  press  release 
annoimcing  that  it  had  completed  its 
acquisition  of  InnoServ.  ISNI  contents 
that  the  fact  that  GE  acquired  InnoServ 
before  the  end  of  the  60-day  notice  and 
comment  period  under  the  APPA,  and 
before  the  Court's  approval  of  the 
proposed  Final  Judgment,  "undermines 
and  disrespects  the  processes  of  the 
APPA"  and  makes  it  more  difficuh  for 
the  United  States  to  withdraw  its 
consent  to  the  entry  of  the  proposed 
Final  Judgment.  (Appendix  3,  ISNI 
Supplemental  Comment  at  2). 

The  vast  majority  of  mergers 
challenged  by  the  government  are 


resolved  by  consent  in  the  form  of 
proposed  final  judgments  that  call  for 
some  form  of  divestiture.  It  is  customary 
in  such  circumstances  to  permit  the 
parties  to  merge  at  the  time  that  the 
complaint  and  proposed  final  judgment 
are  filed,  subject  to  the  parties' 
obligations  under  the  proposed  final 
judgment.  For  example,  since  October 
1996  in  this  District  alone,  the  United 
states  has  filed  13  cases  challenging 
mergers  that  were  settled  on  terms 
requiring  a  divestiture  or  some  other 
relief.  In  each  of  these  cases,  the  parties 
were  allowed  to  merge  prior  to  the  close 
of  the  comment  period  and  entry  of  the 
final  judgment  by  the  court.  The  parties 
in  such  cases  understand  that  the 
proposed  final  judgment  is  subject  to 
public  comment,  that  the  United  States 
may  revoke  its  consent  at  any  time 
before  the  final  judgment  is  entered,  and 
that  the  final  judgment  will  not  be 
entered  unless  a  court  finds  that  it  is  in 
the  public  interest. 

Parties  are  willing  to  assume  this  risk 
for  legitimate  business  reasons.  With 
many  mergers,  time  is  of  the  essence. 
Parties  to  mergers  often  designate  a  date 
certain  on  which  either  party  may 
terminate  the  agreement  if  the  merger 
has  not  been  effected.  The  United  States 
challenges  numerous  mergers  because  of 
competitive  problems  that  can  be  fixed 
through  a  divestiture  of  assets  rather 
than  an  injunction  against  the 
transaction  as  a  whole.  Often  the  parties 
to  such  mergers  are  willing  to  agree  to 
such  divestitures  in  exchange  for  the 
right  to  consummate  their  transaction  in 
a  timely  manner.  If  the  United  States 
refuse  to  allow  such  mergers  to  proceed 
until  after  the  60-day  notice  and 
comment  period  plus  any  additional 
time  the  court  required  to  make  its 
public  interest  determination,  many 
defendants  might  refuse  to  settle  and 
force  the  government  seek  emergency 
injimctive  relief  from  a  court. ^^ 

The  fact  that  GE  might  complete  its 
acquisition  of  InnoServe  before  the 
entiy  of  the  proposed  Final  Judgment 
was  disclosed  in  the  Stipulation  and 
Order,  which  was  filed  on  the  sfune  day 
as  the  Complaint  and  other  court 
papers.  The  Stipulation  included  a 
paragraph  requiring  the  defendants  to 
comply  with  the  proposed  Final 
Judgment  once  GE  acquired  InnoServ, 
even  if  that  occurred  prior  to  the  Court's 
approval  and  entry  of  the  judgment,  i* 


C.  Commen 


"In  addition,  permitting  parties  to  merge  quickly 
is  precompetitive  because  it  hastens  the  divestiture 
of  the  competitively  important  assets  to  a  third 
party  with  the  incentive  and  capability  of 
competing  vigorously  against  the  acquiring  party  to 
the  merger. 

'<  "The  defendants  agree  to  comply  with  the 
proposed  Final  ludgment  pending  its  approval  by 
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Likewise,  the  proposed  Final  Judgment 
itself  gives  GE  "180  calendar  days  from 
the  filing  of  the  Complaint  in  this  action 
or  five  days  after  notice  of  entry  of  this 
Final  Judgment  by  the  Court,  whichever 
is  later,  to  sell  InnoServ's  PREVU 
diagnostic  package  *  *  '."(Proposed 
Final  Judgment  TIIV(A)).  Both  of  these 
provisions  clearly  envision  that  GE 
might  acquire  InnoServ,  and  thus  begin 
its  efforts  to  sell  PREVU,  before  the 
Court's  entry  of  the  proposed  Final 
Judgment. 

Moreover,  contrary  to  ISNI's  assertion, 
GE's  acquisition  of  InnoServ  on 
September  16  does  not  make  it  more 
difficult  for  the  United  States  to 
withdraw  its  consent  to  the  proposed 
Final  Judgment.  Nor  does  it  preclude 
this  Court  from  evaluating  whether 
entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest  or  declining  to 
enter  the  order  if  it  believes  the 
settlement  is  unacceptable.  By 
consummating  its  acquisition  of 
IimoServ,  GE  has  assumed  the  risk  that 
the  United  States  might  withdraw  its 
consent  and  proceed  to  trial  or  that  this 
Court  may  decline  to  enter  the  proposed 
Final  Judgment.!* 

C.  Comment  of  Star  Technologies 

Star  Technologies  ("Star")  of 
Potomac,  Maryland  also  submitted  a 
Comment  expressing  concerns  about  the 
potential  sale  or  license  of  IrmoServ's 
PREVU  software.  Star  manufacturers 
array  processors  used  in  conjunction 
vrith  certain  models  of  GE's  CT 
scanners.  Star  has  also  developed 
diagnostic  software,  called  Star 
Maintenance  Software  ("SMS"),  for 
testing  its  array  processors  and  has 
licensed  SMS  to  numerous  customers 
for  their  own  internal  use.  Although 
InnoServ  is  a  customer  of  Star  for  the 
repair  of  certain  circuit  boards.  Star 
does  not  believe  that  InnoServ  has 
licensed  SMS  in  the  past.  Based  on 
recent  discussions  with  InnoServ, 


the  Court,  and  shall,  from  the  date  of  signing  this 
Stipulation,  comply  with  all  the  terms  and 
provisions  of  the  proposed  Final  Judgment  as 
though  it  were  in  full  force  and  effect  as  an  order 
of  the  Court,  provided,  however,  that  defendants 
shall  not  be  bound  by  the  terms  and  provisions  of 
tke  propK>sed  Final  judgment  unless  and  until  the 
closing  of  any  transaction  in  which  General  Electric 
(Company  directly  or  indirectly  acquires  all  or  any 
part  of  the  assets  or  stock  of  InnoServ  Technologies, 
Inc."  (Stipulation  and  Order  ^3). 

"The  relief  ISNI  apparently  prefers — the 
Mandatory  licensing  of  GE's  diagnostic  software  to 
!SOs — also  has  nothing  to  do  with  the  fact  that  GE 
has  already  acquired  InnoServ.  For  the  reasons 
stated  above,  the  United  States  does  not  believe  that 
this  is  an  appropriate  remedy  for  this  acquisition. 
But  if  GE  ultimately  agreed  to  license  it  owns 
software,  or  was  ordered  to  do  so  by  this  Court  after 
a  trial  in  this  case,  the  fact  that  it  has  already 
acquired  InnoServ  would  not  make  that  licensing 
any  more  difficult. 


however.  Star  believes  that  PREVU 
incorporates,  or  in  some  way,  uses  SMS. 
Star  is  therefore  interested  in  identifying 
any  purchasers  or  licensees  of  PREVU 
so  that  it  can  seek  to  enforce  its 
intellectual  property  rights  by  requiring 
any  such  buyer  or  licensee  to  sign  a 
SMS  license.  (Appendix  4,  Star 
Technologies  Comment  at  1-2). 

The  United  States  has  informed  Star 
that  GE,  since  its  September  16 
acquisition  of  InnoServ,  is  the  current 
owrner  of  PREVU.  It  has  also  advised  GE 
of  Star's  claim  of  potential  infringement. 
This  dispute  properly  is  between  Star 
and  GE,  and  the  proposed  Final 
Judgment  does  not  affect  the  rights  of 
anyone  involved  in  this  dispute.  In  any 
sale  of  assets,  the  seller  discloses  all 
such  liens  and  claims  against  the  assets 
being  sold,  and  GE  will  presumably  do 
so  when  selling  PREVU.  So,  too,  will  the 
trustee,  in  selling  or  licensing  PREVU,  if 
GE  fails  to  sell  PREVU  within  the  time 
prescribed  by  the  proposed  Final 
Judgment.  The  proposed  Final  Judgment 
does  not  affect  Star's  intellectual 
property  rights  in  any  way,  and  does  not 
affect  Star's  ability  to  locate  the  owner 
or  licensees  of  PREVU  any  more  than  if 
InnoServ  has  decided  to  sell  PREVU  on 
its  own. 

ni.  Legal  Standard  Governing  the 
Court's  Public  Interest  Determination 

Pursuant  to  the  APPA,  the  United 
States  is  submitting  these  public 
comments  and  this  Response  to  the 
Federal  Register  for  publication.  15 
U.S.C.  §  16(d).  Upon  their  publication, 
the  United  States  will  have  fully 
complied  with  the  APPA  and  v«ll  file 
a  motion  requesting  that  this  Court  enter 
the  proposed  Final  Judgment.  After 
receiving  that  motion,  the  Court  must 
determine  whether  entry  of  the 
proposed  Final  Judgment  "is  in  the 
public  interest."  15  U.S.C.  16(e).  In 
doing  so,  as  our  motion  for  entry  of  the 
proposed  Final  Judgment  wall  explain, 
the  Court  must  apply  a  deferential 
standard  and  should  withhold  its 
approval  only  under  very  limited 
conditions.  In  the  MSL  case,  the  D.C. 
Circuit  stated  that  "constitutional 
questions  would  be  raised  if  courts  were 
to  subject  the  government's  exercise  of 
its  prosecutorial  discretion  to  non- 
deferential  review,"  and  stated  that  a 
court  should  withhold  approval  of  a 
proposed  final  judgment  "only  if  any  of 
the  terms  appear  ambiguous,  if  the 
enforcement  mechanism  is  inadequate, 
if  third  parties  will  be  positively 
injured,  or  if  the  decree  otherwise 
makes  'a  mockery  of  judicial  power.'  " 
MSL,  118  F.Sd  at  783.  quoting 
Microsoft,  56  F.3d  at  1462.  As  Judge 
Greene  observed  in  the  AT&T  case: 


If^courts  acting  under  the  Tunney  Act 
disapproved  propiosed  consent  decrees 
merely  because  they  did  not  contain  the 
exact  relief  which  the  court  would  have 
imposed  after  a  finding  of  liability, 
defendants  would  have  no  incentive  to 
consent  to  judgment  and  this  element  of 
compromise  would  be  destroyed.  The 
cor^eent  decree  would  thus  as  a  practical 
matter  be  eliminated  as  an  antitrust 
enforcement  tool,  despite  Congress'  directive 
that  it  be  preserved. 

AT4T,  552  F.  Supp.  at  151.  As  this 
Response  makes  clear,  the  relief 
mandated  by  the  proposed  Final 
Judgment  is  well  within  the  reaches  of 
this  public  interest  standard. 

rV.  Conclusion 

After  careful  consideration  of  these 
public  comments,  the  United  States  has 
concluded  that  entry  of  the  proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint,  and 
is  therefore  in  the  public  interest.  Once 
these  comments  and  this  Response  are 
published  in  the  Federal  Register,  the 
United  States  will  move  the  Court  to 
enter  the  proposed  Final  Judgment. 

Dated:  November  17, 1998. 
Respectfully  submitted, 
Jon  B.  Jacobs  (D.C.  Bar  #412249) 
Fred  E.  Haynes  (D.C.  Bar  #165654) 
Joan  H.  Hogan  (DC.  Bar  #451240) 
Peter  J.  Mucchetti 
Attorneys  for  the  United  States. 
Bernard  M.  Hollander, 
Senior  Trial  Attorney. 

Antitrust  Division,  U.S.  Department  of  justice, 
325  Seventh  Street,  N.W.,  Suite 300, 
Washington  IX:  20530,  (202)  514)-5012. 

Appendix  1 

United  States  of  America,  Department  of 
Justice,  Antitrust  Division,  325  7th  Street, 
NfW,  Suite  300,  Washington,  DC.  20530, 
Plaintiff,  v.  General  Electric  Company,  3135 
Easton  Turnpike,  Fairfield,  Connecticut 
06431,  and  InnoServ  Technologies,  Inc.,  320 
Westway,  Suite  530,  Arlington,  Texas  76018, 
Defendants.  Case  Number  1:98CV01744. 
Judge:  Royce  C.  Lamberth. 

Public  Comment  of  Independent 
Service  Network  International 
Pursuant  to  15  U.S.C.  §  16(b),(d) 

Pursuant  to  15  U.S.C.  §  16(b),(d).  of 
thq  Antitrust  Procedures  and  Penalty 
Acts  ("APPA")  Independent  Service 
Network  International  ("ISNI"),  a  trade 
association  of  157  maintainers  of  high 
technology  equipment,  including 
medical  equipment  of  the  typye  at  issue 
in  this  matter,'  submits  this  public 


'  InnoServ  Technologies.  Inc..  one  of  the 
defendants  in  the  above-captioned  case,  is  a 
member  of  ISNI,  but,  because  of  conflia  of  interest 

ContiAUMl 


67928 


Federal  Register/ Vol.  63,  No.  236 /Wednesday.  December  9.  1998 /Notices 


comment  to  the  Competitive  Impact 
Statement  ("CIS")  published  m  the 
Federal  Register  at  63  FR  39894. 

I.  Introduction 

The  CIS  does  not  comply  with  the 
APPA  because  it  does  not  provide  the 
Court  or  the  public  with  sufficient 
information  to  evaluate  this  consent 
decree.  Information  necessary  for  that 
evaluation  includes  the  following: 

1.  A  technical  and  economic 
evaluation  of  the  key  component  of  this 
settlement— InnoServ's  PREVU 
advanced  diagnostic  package 
("PREVU") — to  demonstrate  that  it  can 
accomplish  what  the  parties  call  "the 
essence"  of  this  final  judgment,  i.e., 

"*  *  *  to  establish  a  viable  competitor 
in  the  sale  of  service  for  certain  models 
of  G.E.  diagnostic  imaging  equipment 

*  *   *"63  FR  at  39894. 

2.  To  define  and  describe  the  markets 
in  which  this  "essence"  of  the  consent 
decree  is  to  be  accomplished. 

3.  To  provide  information  on  other 
companies,  if  any,  that  expressed  an 
interest  in  purchasing  InnoServ  and  that 
would  present  less  competitive 
problems  than  General  Electric  Medical 
Systems  ("GEMS")  as  an  acquirer. 

4.  To  describe  and  provide,  pursuant 
to  APPA  §§  (b)  and  (c),  materials  and 
documents  which  the  United  States 
considered  determinative  in  formulating 
the  consent  decree  so  that  there  can  be 
meaningful  public  comment  (the 
assertion  in  the  CIS  that  there  are  no 
such  materials  or  documents  is,  as  a 
District  Court  stated  in  a  similar  case, 
"incredible,"  U.S.  v.  Central  Contracting 
Co..  Inc.,  537  F.  Supp.  571,  576  (1982)). 

5.  The  relationship,  if  any,  between 
this  settlement  and  United  States  v. 
General  Electric  Co.,  No.  CV-96-121- 
M-CCL  (D.  Mont,  filed  August  1,  1996) 
("Montana  Case"),  which  GEMS  stated 
it  settled  in  order  "to  obtain  clearance 
to  complete  the  InnoServ  acquisition 

*  *  *"  See,  Betzner  Decl.,  Exhibit  A. 
Without  the  above  information,  it  is 

not  possible  for  the  Court  to  make  its 
public  interest  determination  pursuant 
to  §  (e)  of  the  APPA  nor  is  it  possible  for 
the  public  to  make  meaningful 
comments  on  the  CIS. 

A  public  interest  determination  is 
particularly  important  in  this  case 
because  it  involves  the  cost  of 
healthcare,  a  subject  important  to  all 
Americans,  because  GEMS  has  a  high 
market  share  in  the  relevant  markets, 
which  it  has  extended  through  recent 


considerations,  has  not  been  informed  of  or 
consulted  about  this  public  comment.  Similarly, 
this  comment  is  not  intended  to  express  any  views 
of  Serviscope.  an  ISNI  member  acquired  by  GEMS 
in  August,  1998.  See  attached  Declaration  of 
Claudia  Betzner.  para  6. 


aggressive  transactions  imopposed  by 
the  Government;  and  because  there  is  no 
evidence  that  there  is  any  legitimate 
reason  for  GEMS  to  acquire  one  of  its 
few  competitors,  a  company  less  than 
1%  its  size  Therefore,  pursuant  to 
APPA  §  (0  and  based  on  the  showing 
detailed  below,  ISNI  respectfully 
requests  that  the  Court  authorize  ISNI  to 
intervene  as  a  party  pursuant  to  the 
Federal  Rules  of  Civil  Procedure  and 
that  the  Court  appoint  a  special  master 
to  preside  over  the  gathering  of  the 
information  necessary  to  evaluate  this 
CIS. 

II.  ISNI  and  Its  Interest  in  This 
Proceeding 

ISNI,  an  association  of  157 
independent  service  organizations,  i.e., 
organizations  servicing  equipment 
manufactured  by  others  (see  Betzner 
Decl.,  Exhibit  B  for  a  list  of  members), 
is  a  nonprofit  corporation  incorporated 
in  the  District  of  Columbia.  In 
competition  with  the  service 
organizations  of  manufacturers,  the 
members  of  ISNI  service  various  types 
of  high-technology  equipment, 
including  medical  equipment  of  the 
type  that  is  the  subject  of  the  CIS.  ISNI's 
members  account  for  over  $1.5  billion  in 
commerce. 

The  purpose  of  ISNI  for  the' past 
fourteen  years  has  been  to  promote  and 
maintain  a  closer  union  and 
organization  of  independent  service 
organizations.  Specifically,  ISNI 
develops  educational  methods  to 
increase  awareness  about  independent 
service  organizations  and  studies 
economic  and  legal  problems 
confronting  them.  ISNI  also  serves  as  a 
clearing  house  for  information  and  data 
relating  to  its  members'  businesses  and 
ISNI  promotes  better  relations  among 
providers,  distributors  and 
manufacturers  of  supplies  and  services. 

ISNI  has  participated  in  various  legal 
proceedings  on  behalf  of  its  members. 
For  example,  ISNI,  then  known  as 
Computer  Service  Network 
International,  filed  a  ft-iend-of-the-court 
brief  which  was  cited  by  the  United 
States  Supreme  Court  in  its  landmark 
antitrust  decision  concerning  service 
aftermarkets.  Eastman  Kodak  Co.  v. 
Image  Technical  Services,  Inc.,  et  al., 
504  U.S.  451,  462  n.6  (1992).  Also, 
pursuant  to  the  order  of  Chief  Judge 
Thomas  P.  Griesa  of  the  Southern 
District  of  New  York  (Betzner  Decl.. 
Exhibit  C),  ISNI  has  been  granted  the 
right  to  intervene  for  purposes  of  appeal 
in  the  proceeding  concerning  the 
termination  of  the  IBM  consent  decree. 
United  States  of  America  v. 
International  Business  Machines 
Corporation,  52  CIV.  72-344  (TPG), 


currently  pending  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit.  ISNI  has 
filed  a  brief  in  that  proceeding. 

In  his  order.  Judge  Griesa  found  Uiat 
"ISNI  has  a  legitimate  interest  in 
appealing  from  the  May  ruling,  and  it  is 
in  the  public  interest  to  allow  ISNI  to 
appeal"  {Id.  at  2).  Similarly,  it  is  in  the 
public  interest  for  ISNI  to  intervene  in 
this  proceeding  because  a  dwindling 
number  of  its  members  compete  with 
GEMS  in  the  markets  alleged  by  the 
Justice  Department  in  the  complaint  in 
this  matter.  The  reasons  that  the  number 
is  dwindling  are  that  GEMS  has  a  large 
market  share;  it  has  aggressively 
extended  that  market  share  through  the 
transactions  described  below, 
unopposed  by  the  U.S.  government;  and 
its  advanced  diagnostics  are  an  essential 
facility  necessary  to  compete  in  the 
relevant  markets. 

The  reasons  that  it  is  in  the  public 
interest  for  ISNI  to  intervene  in  this 
matter  are  cogently  set  forth  in  the 
Government's  complaint  in  this  matter 
(Betzner  Decl.,  Exhibit  J): 

Paragraph  3:  "If  G.E.  acquires  InnoServ, 
G.E.  will  increase  its  already  high  share  in 
the  markets  for  servicing  certain  models  of 
G.E.  imaging  equipment  on  a  discrete  basis, 
particularly  several  models  of  CT  scanners 
and  MRI's,  and  it  will  eliminate  an  effective 
competitor  in  these  markets.  It  will  also 
substantially  reduce  competition  in  multi- 
vendor  service  markets.  tJnless  blocked,  this 
acquisition  likely  will  result  in  higher  prices 
for  imaging  equipment,  maintenance  and 
service." 

Paragraph  20:  "In  many  of  these  markets, 
InnoServ  is  one  of  the  few  ISOs  that  has 
specialized  in  servicing  G.E.  imaging 
equipment  *   *   *  the  competition  between 
G.E.  and  InnoServ  in  these  markets  has 
resulted  in  significant  price  reductions  for 
consumers.  G.E.'s  acquisition  of  the  InnoServ 
would  eliminate  this  competition  and 
increase  G.E.'s  already  high  share  in  the 
markets  for  servicing  certain  models  of  G.E. 
imaging  equipment,  particularly  several 
models  of  CT  scanners  and  MRls.  It  would 
also  substantially  reduce  competition  in 
multi-vendor  service  markets." 

Paragraph  21:  "Successfully  entry  into  the 
relative  markets  is  difficult,  time-consuming 
and  costly.  In  general,  customers  prefer  to 
purchase  service  from  existing,  reputable 
firms  in  the  industry.  Therefore,  new  entrants 
often  find  it  difficult  to  enter  on  a  scale 
necessary  to  succeed  financially." 

Paragraph  23:  "G.E.'s  proposed  acquisition 
of  InnoServ  is  likely  to  lessen  competition 
substantially  and  tend  to  create  a  monopoly 
in  interstate  trading  commerce  in  violation  of 
Section  7  of  the  Clayton  Act,  15  U.S.C.  §18." 

Paragraph  24:  "The  transaction  likely  will 
have  the  following  effects  among  others: 

a.  Actual  and  future  competition  between 
G.E.  and  InnoServ  will  be  eliminated  in  the 
markets  for  servicing  certain  models  of  G.E. 
imaging  equipment  under  discrete,  machine- 
by-machine  basis  in  numerous  local  markets 
throughout  the  United  States; 
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b.  Competition  generally  in  the  markets  for 
servicing  certain  models  of  G.E.  imaging 
equipment  on  a  discrete,  machine-by- 
machine  basis  in  numerous  local  markets 
throughout  the  United  States  will  be  lessened 
substantially; 

c.  Actual  and  futare  competition  between 
G.E.  and  InnoServ  will  be  eliminated  in  the 
markets  for  multi-vendor  service  in 
numerous  local  markets  throughout  the 
United  States;  and 

d.  Competition  generally  in  the  markets  for 
multi-vendor  service  in  numerous  local 
markets  throughout  the  United  States  will  be 
lessened  substantially." 

Despite  these  pernicious  effects,  the 
government  has  consented  to  this 
acquisition  based  essentially  on  the 
divestiture  of  PREVU.  However,  the 
parties  have  not  provided  this  Court  or 
the  pubHc  with  the  fundamental 
information  necessary  to  evaluate  this 
settlement.  ISNI,  because  of  the 
expertise  of  its  members  and  counsel, 
can  aid  the  Court  in  obtaining  and 
evaluating  this  information;  ISNI 
respectfully  requests  that  the  Court 
grant  ISNI  the  opportunity  to  do  so 
pursuant  to  APPA  §  (f). 

m.  GEMS'  Monopoly  and  Its  Successful 
Efforts  To  Maintain  and  Extent  It 

According  to  its  own  press  release, 
^'G.E.  Medical  Systems,  based  in 
[Milwaukee,  WIS.,  is  a  $4.5  billion  global 
provider  of  medical  diagnostic  imaging 
systems,  services  and  solutions  with 
16,000  employees  worldwide."  (Betzner 
peel..  Exhibit  A.)  As  indicated  by  the 
quotations  from  the  Government's 
complaint  in  Section  II  above,  GEMS 
has  a  monopoly  market  share  in  the 
markets  alleged  by  the  government  in  its 
complaint:  (1)  servicing  certain  models 
of  G.E.  imaging  equipment  on  a  discrete 
machine-by-machine  basis  in  numerous 
local  markets  throughout  the  United 
States,  and  (2)  multi-vendor  service  in 
numerous  local  markets  throughout  the 
United  States. 

What  is  more  alarming  is  that  G.E.  has 
'extended  and  maintained  this 
monopolistic  market  share  by  a  number 
of  aggressive  transactions  in  recent  years 
unopposed  by  the  U.S.  government: 

•  August,  1994:  strategic  alliance 
with  Advanced  NMR  Systems,  Inc., 
regarding  very  high  field  magnetic 
resonance  systems.  (Betzner  Decl., 
Exhibit  D.) 

•  June,  1995:  five-year  agreement 
with  Columbia/HCA  Healthcare  Corp. 
covering  the  service  of  all  diagnostic 
imaging  equipment  in  the  hospital 
chain,  which  at  that  time  consisted  of 
320  hospitals.  (Id.,  Exhibit  E.) 

•  February,  1996;  acquisition  of 
National  Medical  Diagnostics,  Inc., 
which  at  the  time  of  acquisition 

jrovided  medical  equipment 


maintenance  services  to  220  hospitals  in 
23  states.  [Id.,  Exhibit  F.) 

•  August,  1996:  acquisition  of 
Specialty  Underwriters,  a  seller  of 
maintenance  insurance  to  the  healthcare 
industry,  and  Maintenance 
Management,  which  provides  service  for 
medical  equipment.  (Id.,  Exhibit  G.) 

•  August,  1997:  investment  of  $5.1 
million  in  Advanced  NMR  Systems, 
Inc.,  an  extension  of  the  August  1994 
alliance  described  above.  (Id.,  Exhibit 
H.) 

•  December,  1997:  five-year 
marketing  pact  with  INPHACT,  a 
provider  of  on-line  radiology  services 
for  radiologists  (Id.,  Exhibit  I.) 

•  August,  1998:  acquired  Serviscope, 
a  medical  equipment  maintenance  and 
asset  management  company  that  was 
one  of  the  few  potential  candidates  to 
compete  with  GEMS  to  acquire 
Innoserv.  (Id.,  at  para  6.) 

With  each  of  these  transactions, 
GEMS  got  stronger  both  absolutely  and 
also  relative  to  its  much  smaller  ISO 
competitors.  Innoserv,  with  revenues  of 
$37  million  a  year,  is  described  in  the 
CIS  as"*   *  *  one  of  the  nation's  largest 
independent  service  organizations 
CISOs'),"  63  FR  at  39898.  That  a  $37 
million  a  year  company  was  considered 
of  the  largest  competitors  of  a  company 
120  times  its  size  in  itself  illustrates  the 
weakness  of  GEMS'  competitors. 

Nonetheless,  an  ISO  like  Innoserv 
does  provide  customers  with  an 
alternative.  This  alternative  keeps 
GEMS  from  having  a  100%  monopoly 
and  also  helps  to  keep  prices  down  to 
a  certain  extent. 

Eliminating  that  little  spark  of 
competition  was  the  only  logical 
motivation  for  GEMS  to  acquire 
InnoServ.  This  acquisition  makes  no 
sense  except  to  eliminate  one  of  the  last 
vestiges  of  national  competition  for  the 
service  of  GEMS  imaging  equipment. 
The  fact  that  GEMS  has  since  acquired 
one  of  the  other  remaining 
competitors — Serviscope — demonstrates 
that  GEMS'  goal  is  the  lack  of  any 
meaningful  service  competition. 

rv.  Non-compliance  With  the  APPA 

Section  (b)(3)  of  the  APPA  requires 
the  CIS  to  recite  "an  explanation  of  the 
proposal  for  a  consent  judgment, 
including  an  explanation  of  *   *   *  relief 
to  be  obtained  thereby,  and  the 
anticipated  effects  on  competition  of 
such  relief,"  and  §  (e)  requires  this  Court 
to  determine  that  the  entry  of  such 
judgment  is  in  the  public  interest  by 
considering  "the  competitive  impact  of 
such  judgment,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  durafion 
or  relief  sought,  anticipated  effects  of 


alternative  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adequacy  of  such  judgment."  As 
demonstrated  below,  the  information 
required  by  §  (b)  has  not  been  provided 
in  the  Competitive  Impact  Statement, 
and  that  fact  disables  the  ISNI  and  other 
members  of  the  public  from  making  a 
"meaningful  public  comment"  on  its 
(APPA  §  (c))  and  disables  this  Court 
from  making  its  public  interest 
determination  pursuant  to  APPA  §  (e). 

The  following  fundamental 
information  is  missing  from  the  CIS:  a 
technical  and  economic  assessment  of 
PREVU;  a  description  of  the  markets 
involved  in  the  settlement  and  the  effect 
of  the  settlement  on  those  markets; 
information  about  other  firms,  if  any, 
that  expressed  interest  in  purchasing 
InnoServ;  and  information  about  the 
relationship  of  the  simultaneous 
consent  decree  between  the  same  two 
parties  concerning  a  litigation  in 
Montana  that  also  involves  GEMS' 
advanced  diagnostics.  The  significance 
of  the  non-provision  of  these  items  of 
information  will  be  discussed  below. 

A.  The  CIS  Provides  Nothing  but 
Speculation  About  the  Acknowledged 
Keystone  of  This  Consent  Decree, 
PREVU 

» 

The  proposed  stipulated  final 
judgment  of  this  litigation  states  that 
"The  essence  of  this  Final  Judgment  is 
the  prompt  and  certain  divestiture 
through  sale  or  licensing  of  certain 
rights  or  assets  by  the  defendants  to 
establish  a  viable  competitor  in  the  sale 
of  service  for  certain  models  of  G.E. 
diagnostic  imaging  equipment,  and  the 
sale  of  comprehensive  asset- 
management  or  multi-vendor  services, 
or'in  the  licensing  of  advanced 
diagnostic  software  for  use  in  any  such 
service."  63  FR  at  39894  (emphasis 
added).  These  "rights  or  assets"  are 
PREVU,  which  is  defined  at  63  FR 
39895. 

But  the  CIS  does  not  make  a 
showing — or  even  try  to  make  a 
showing — that  PREVU  can  establish  a 
viable  competitor.  One  of  the  few  things 
that  the  CIS  says  about  PREVU  is  the 
co'nclusory  statement  that  PREVU  gives 
"*   *   *  InnoServ  a  competitive 
advantage  in  servicing  certain  models  of 
imaging  equipment  and  in  multi-vendor 
service."  Id.  at  39898,  and  that 
"InnoServ  is  an  effective  competitor  of 
G.E.  in  part  because  InnoServ  is  one  of 
the  very  few  companies  that  has 
developed  proprietary  diagnostic 
software  for  servicing  certain  models  of 
G.E.  imaging  equipment."  (Id.  at  39898). 
But  this  information  about  so-called 
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effective  competition  is  contradicted  by 
other  information  in  the  CIS: 

(InnoServ)  has  struggled  financially  for  the 
past  two  years  *   •   •  losing  over  $1.5  million 
for  the  nine  months  ending  January  31, 1998. 
In  March  1998,  InnoServ  publicly  expressed 
concern  about  its  ability  to  continue  to  meet 
its  working  capital  requirements. 

This  fact  alone  indicates  that  InnoServ 
is  not  providing  effective  competition  to 
GEMS  and  that  PREVU  is  not  helping  it 
to  do  so.  It  makes  a  significant 
difference  in  the  antitrust  analysis 
whether  InnoServ  is  an  effective  or  a 
struggUng  competitor,  if  it  is  effective, 
why  is  it  losing  money?  If  it  is 
struggling,  how  will  the  divestiture  of 
PREVU  create  an  effective  competitor 
when  it  was  not  able  to  make  InnoServ 
an  effective  competitor?  The 
contradictory  statements  on  this  subject 
in  the  CIS  disable  public  commentators 
and  the  court  from  making  this  critical 
analysis. 

The  only  other  information  about 
PREVU  in  the  Competitive  Impact 
Statement  is  as  conclusory  as  that 
presented  above.  "The  divestiture  of  the 
PREVU  diagnostic  package  will  allow 
one  or  more  third  parties  to  use  the 
software,  which  in  turn  will  enable 
them  to  service  more  efficiently  certain 
models  of  imaging  equipment  and  better 
compete  in  the  markets  for  servicing 
individual  pieces  of  imaging  equipment 
and  providing  multi-vendor  service."  Id. 
at  39899.  There  is  absolutely  no 
evidence  supporting  these  conclusions. 
The  reader  of  the  CIS  does  not  know 
whether  any  entity  has  ever  asked  to 
license  or  purchase  PREVU.  Similarly, 
the  reader  of  the  CIS  cannot  know  if  or, 
if  so,  why,  use  of  PREVU  will  enable 
these  unnamed  "third  parties"  "*  •  * 
to  service  more  efficiently  certain 
models  of  imaging  equipment  *  *  *." 
Id. 

The  CIS  goes  on  to  say,  in  a 
completely  speculative  manner,  that  "in 
addition  to  using  the  package  in  its 
service  business,  a  buyer  of  PREVU 
could  resell  or  license  PREVU  to  other 
parties."  Id.  Again,  the  reader  of  the  CIS 
does  not  know  the  names  of  any 
potential  "other  parties"  to  whom  the 
unnamed  "third  parties"  buying  PREVU 
could  resell  or  license  PREVU. 

The  CIS  adds.  "The  ability  to  improve 
upon  PREVU*  *  *  would  ftirther 
improve  an  entity's  abiUty  to  compete 
with  G.E."  Id.  Without  having  told  the 
reader  of  the  CIS  in  any  detail  what 
PREVU  is,  it  is  impossible  to  know 
whether  it  will  improve  anyone's  ability 
to  compete  with  GEMS  or,  a  fortiori, 
"further  improve"  such  abihty. 

At  a  minimum,  the  following 
information  is  needed  for  the  public  and 


the  Court  to  evaluate  this  consent 
decree: 

1.  A  detailed  description  of  PREVU. 

2.  Whether  anyone  nas  licensed  or 
purchased  PREVU  from  InnoServ; 

3.  Whether  anyone  has  expressed  an 
interest  to  license  or  purchase  PREVU 
from  InnoServ; 

4.  Whether  PREVU  helps  InnoServ 
and  potentially  others  to  compete  with 
GEMS  and,  if  so,  how; 

5.  A  comparison  between  the 
effectiveness  of  PREVU  and  the 
effectiveness  of  GEMS'  advanced 
diagnostics; 

6.  Why  it  is  not  anticompetitive  for 
GEMS  to  retain  a  non-exlusive  non- 
assignable license  to  use  PREVU  [Id.  at 
39895)  even  though  GEMS  does  not,  and 
is  not  being  required  to,  license  its  own 
advanced  diagnostic  software  to 
competing  service  providers. 

The  CIS  itself  indicates  doubt  as  to 
the  value  of  PREVU  by  providing  for  the 
appointment  of  a  trustee  to  sell  PREVU 
if  it  is  not  sold  within  approximately 
180  days.  Advanced  diagnostics 
allegedly  capable  of  creating  a  viable 
competitor  would  not  be  on  the  market 
that  long. 

B.  The  CIS  Does  Not  Provide  Adequate 
Information  About  the  Markets  Involved 
and  the  Effect  of  the  Consent  Decree  on 
Those  Markets 

The  U.S.  Supreme  Court  has  held  that 
anticompetitive  restraints  have  to  be 
considered  "in  light  of  the  competitive 
situation  in  'the  product  market  as  a 
whole'  ",  Continental  T.V.,  Inc.  v.  GTE 
Sylvania,  Inc.,  433  U.S.  36,  45  (1977), 
and  that  "an  antitrust  policy  divorced 
from  market  considerations  would  lack 
any  objective  benchmarks."  Id.  at  53,  n. 
21.  At  a  minimum,  such  an  analysis 
requires  a  definition  of  the  relevant 
markets;  the  structure  of  such  markets, 
including  such  factors  as  the  number  of 
firms  and  their  respective  market  shares; 
and  an  analysis  of  the  effect  of  the 
restraint  and  of  the  consent  decree  on 
price,  output,  consumer  choice,  and 
product  quality. 

As  detailed  below,  none  of  this 
information  appears  in  any  useful  way 
in  the  CIS. 

The  Government  alleges  the  following 
markets  in  its  Complaint  (Betzner  Decl., 
Exhibit  J): 

1.  The  markets  for  servicing  certain 
models  of  G.E.  imaging  equipment  on  a 
discrete  machine-by-machine  basis  in 
numerous  local  markets  throughout  the 
United  States;  and 

2.  the  markets  for  multi-vendor 
service  in  numerous  local  markets 
throughout  the  United  States. 

See  Complaint  at  paragraphs  2,  3,  12, 
14,  16, 17, 19,  and  24.  However, 


nowhere  have  these  markets  been 
defined  in  the  CIS. 

■  Similarly,  the  complaint  is  bereft  of 
information  about  market  structure,  in 
particular  the  nuimber  of  firms  in  the 
alleged  markets  with  tljeir  respective 
market  shares.  Indeed,  no  competitors 
in  these  markets  are  named  except 
InnoServ  and  GEMS,  and  no  markets 
shares  are  given. 

Without  market  definitions  and 
without  a  description  of  the  structure  of 
the  market,  it  is  impossible  to  describe 
the  anticipated  effects  on  competition  of 
the  consent  decree  as  required  by  APPA 
§  (b)(3).  Without  such  information,  the 
following  assertion  in  the  CIS  is  purely 
conclusory  with  no  evidence  at  all 
backing  it  up:  "The  proposed  Final 
Judgment  would  promote  additional 
competition  in  servicing  certain  models 
of  G.E.  imaging  equipment  and  in  multi- 
vendor  service  by  requiring  G.E.  to 
divest  InnoServ's  proprietary  diagnostic 
service  software  and  related  materials  to 
an  acquirer  acceptable  to  the  United 
States."  63  FR  at  39898.  The 
combination  of  the  total  lack  of  market 
information  with  the  total  lack  of 
substantive  information  about  PREVU 
stymies  public  commenters  like  ISNI 
from  providing  meaningful  comment 
and  disables  this  Court  completely  from 
making  the  public  interest 
determination  required  by  APPA  §  e. 

C.  The  CIS  Does  Not  Provide 
Information  About  Other  Companies 
Interested  in  Purchasing  Innoserv 

Given  (1)  the  power,  alleged  in  the 
Complaint,  of  GEMS  to  affect  the 
market,  (2)  GEMS'  size,  (3)  GEMS' 
recent  transactions  increasing  that  size 
and  power  (see  Section  II  above),  and  (4) 
the  low  price  of  InnoServ  ($16  million — 
see  63  FR  at  39898)  relative  to  GEMS' 
size,  it  is  not  surprising  that  GEMS  has 
made  the  first  offer  for  InnoServ.  What 
the  CIS  does  not  state,  however,  is  (1) 
what  other  companies,  if  any,  expressed 
interest  in  InnoServ;  (2)  whether  there 
was,  as  is  likely,  some  appraisal  done  by 
a  third  party  like  an  investment  bank  of 
the  worth  of  IimoServ  and/or  PREVU,  or 
(3)  how  long  InnoServ  was  on  the 
market.  This  information  is  essential  for 
the  court  to  make  its  public  interest 
determination  because,  given  the  facts 
listed  at  the  begirming  of  this  paragraph, 
there  may  have  been  a  serious  suitor  of 
InnoServ  that  would  have  had  a  much 
less  anticompetitive  effect  than  GEMS 
but  that  would  not  complete  in  a 
bidding  war  with  GEMS.  Indeed,  it  is 
difficult  to  imagine  an  acquiring 
company  with  more  of  an  anti- 
competitive effect  than  GEMS. 


Accordin 
with  this  se 
to  consent  1 


proprietary  c 
Betzner  Decl 
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D.  The  CIS  Does  Not  Provide  Adequate 
Information  on  the  Related  Montana 
Consent  Decree 

According  to  the  CIS,  "In  conjunction 
with  this  settlement,  GE  has  also  agreed 
to  consent  to  all  of  the  relief  that  the 
government  was  seeking  in  another 
case.  United  States  v.  General  Electric 
Company.  No.  CV-96-121-M-CCL 
p.Mont.  filed  Aug.  1,  1996),"  63  FR  at 
39899.  GEMS  states  this  fact  more 
emphatically  in  its  press  release  about 
the  Innoserv  consent  decree: 

To  obtain  clearance  to  complete  the 
Innoserv  acquisition,  G.E.  Medical  Systems 
agreed  to  settle  a  civil  lawsuit  filed  in 
Montana  by  the  Antitrust  Division  of  the 
Department  of  Justice.  That  lawsuit  was  filed 
in  1996  and  challenged  a  G.E.  Medical 
Systems  practice  under  which  health-care 
providers  who  were  also  in  the  business  of 
performing  third-party  medical  equipment 
service  were  not  eligible  to  license  G.E.'s 
proprietary  advanced  service  materials, 
Betzner  Decl.,  Exhibit  A,  emphasis  added. 

Even  though  the  Montana  consent 
decree  involves  GEMS'  advanced 
diagnostics,  the  CIS  gives  no  supporting 
evidence  or  explanation  of  the  following 
assertions  at  CIS  39899:  "The  United 
States  evaluated  the  merits  of  the 
settlement  proposals  in  each  case 
independently,  concluding  that  the 
.  proposed  settlement  of  this  case  is  in 
the  public  interest  for  the  reasons  stated 
herein,  and  that  the  proposed  settlement 
of  the  Montana  case  is  in  the  public 
interest  for  reasons  stated  in  the 
Competitive  Impact  Statement  filed  in 
that  case  today." 

This  dearth  of  evidence  or 
explanation  is  problematic  for  public 
commenters  like  ISNI  and  for  the  Court 
because  of  the  followring  assertion  in  the 
Montana  CIS,  63  FR  40737,  40738:  "GE 
has  developed  advanced  service 
'  materials  [diagnostics  like  PREVU]  that 
:  enable  service  engineers  to  service 
certain  GE  imaging  equipment  much 
more  quickly  than  otherwise  possible." 
"Otherwise  possible,"  of  course, 
includes  servicing  with  PREVU. 
Because  of  that  fact  the  "essence"  of  the 
Innoserv  Final  Judgment,  i.e.,  "to 
establish  a  viable  competitor"  to  GEMS 
service,  63  FR  39894,  does  not  appear  to 
be  possible  because,  by  the  U.S. 
Government's  outi  cryptic  evaluation, 
PREVU  is  inferior  to  the  advanced 
service  materials  of  GEMS. 
1     The  only  way  to  accomplish  this 
"essence"  appears  to  be  to  require  the 
licensing  of  GEMS'  advanced 
diagnostics  to  competitors.  Mandatory 
licensing  of  the  intellectual  property  of 
a  monopolist  was  used  as  a  remedy  in 
the  Kodak  case  {Image  Technical 
Services,  Inc.  v.  Eastman  Kodak  Co.,  125 
F.3d  1195,  1226, 1227  (9th  Cir.  1997)) 


after  a  jury  verdict.  Such  a  remedy  is  a 
fortiori,  appropriate  here  where  GEMS 
seeks  to  extend  its  monopoly  by  a 
Government-approved  and  Court- 
approved  acquisition. 

"The  Government  appears  to  have  the 
remedy  backwards  in  this  case:  it 
appears  that  the  divestiture  of  PREVU 
will  accomplish  nothing  whereas  the 
mandatory  licensing  of  GEMS  advanced 
diagnostics  could  establish  a  viable 
competitor,  which  is  the  alleged 
"essence"  of  this  consent  decree. 

E.  The  CIS  Asserts,  Incredibly,  That 
There  Were  NO  Materials  Which  the 
United  States  Considered  Determinative 
in  Formulating  the  Consent  Decree 

APPA  §  (b)  requires  the  United  States 
to  publish  with  the  CIS"*   *   *  any 
other  materials  and  documents  which 
the  United  States  considered 
determinative  in  formulating  such 
proposal*   *   *."  The  CIS  at  39900 
states,  incredibly,  that  "there  are  not 
determinative  materials  or  documents 
within  the  meaning  of  the  APPA  that 
were  considered  by  the  plaintiff  in 
formulating  the  proposed  Final 
Judgment." 

This  Court  can  take  judicial  notice 
that  antitrust  cases  are  among  the  most 
complex,  document-intensive  cases  in 
the  Federal  Courts.  This  Court  should 
respond  in  the  same  way  as  another 
District  Court  Judge  responded  to  the 
same  incredible  claim:  with  incredulity 
and  with  an  order  to  produce 
docimients  required  by  law.  U.S.  v. 
Central  Contracting  Co.,  Inc.,  537  F. 
Supp.  571,  575,  577  (E.D.  Va.  1982): 

The  Act  [APPA]  clearly  does  not  require  a 
full  airing  of  Justice  Department  files,  but  the 
Court  cannot  countenance  plaintiffs  claim 
that  though  Congress  enacted  sunshine 
legislation  the  courts  may  blandly  (and 
blindly)  accept  government  certification  in 
case  after  case  that  no  documents  or 
materials,  by  themselves  or  in  the  aggregate, 
led  to  a  determination  by  the  government 
that  it  should  enter  into  a  consent  decree. 
*         •         •         •         * 

This  does  not  require  full  disclosure  of 
Justice  Department  files  *  *  *  or  defendant's 
files,  but  it  does  require  a  good  faith  review 
of  all  fjertinent  documents  and  materials  and 
a  disclosure  of  those  which  meet  the  above 
[APPA]  eriterium. 

Although  no  entity  but  the 
Government  can  know  what  these 
documents  are,  they  should  include  at 
least  the  following: 

— those  documents  providing  the  good- 
faith  basis  for  the  Government  to  file 
its  complaint; 
— third-party  analyses  or  evaluations  of 

Innoserv  and/or  PREVU; 
— documents  relating  to  the  efforts  at 
others,  if  any,  to  acquire  Innoserv; 


— documents  supporting  the  conclusory 
statements  in  the  CIS  about  how  the 
divestiture  of  PREVU  will  increase 
competition;  and, 
— docimients  comparing  PREVU  and  the 
advanced  service  materials  of  GEMS 
litigated  in  the  Montana  case. 
These  documents  or  documents  like 
them  must  exist  or  else  there  is  no 
reasoned  basis  for  the  consent  decree.  If 
they  do  not  exist,  then  the  Antitrust 
Division  is  not  acting  in  a  professional, 
competent  manner. 

V^This  Court  Should  Authorize  ISNI 
To  Intervene  and  Should  Appoint  a 
Special  Master 

APPA  §  (f)  authorizes  this  Court  to 
"appoint  a  special  master  and  such 
outside  consultants  or  expert  witnesses 
as  the  court  may  deem  appropriate"  and 
to  "authorize  full  or  limited 
participation  in  proceeding  before  the 
court  by  interested  persons  or  agencies, 
including  *  *  *  intervention  as  a  party 
pursuant  to  the  Federal  Rules  of  Civil 
Procedure.*   *   *"  The  defects  of  the 
CIS  described  above  amply  justify  such 
an  appointment  and  such  an 
authorization. 

If  the  Govermnent  had  unfettered 
prosecutorial  discretion  to  settle 
antitrust  cases,  the  APPA  would  not 
exist.  Yet  the  Government  is  endowing 
itself  with  such  unfettered  discretion  by 
not  providing  in  the  CIS  information 
necessary  for  this  Court  to  make  its 
required  public  interest  determination 
and  for  the  public  to  meaningfully 
comment  on  the  CIS. 

Whatever  the  reason  for  this  non- 
compliance with  the  APPA,  the  Court 
cannot  permit  it.  Because  the 
Government  and  GEMS  have  not 
complied  with  the  law  although  they 
clearly  had  the  knowledge  and  the 
resources  to  do  so,  it  is  appropriate  for 
the  Coxut  to  use  the  APPA  provisions 
that  permit  compliance  with  the  APPA 
to  occur. 

As  mentioned  in  §  n  above,  the  ISNI 
has  the  interest,  expertise  and  the 
experience  to  aid  the  Court  and  to  aid 
a  special  master  appointed  by  the  Court. 
A  special  master  would  be  an  efficient 
use  of  the  Court's  resources  because  fact 
gathering  akin  to  discovery  will  be 
involved.  The  gathering  and  marshalling 
of  facts  will  place  this  matter  in  the 
position  in  which  it  should  have  been 
when  the  CIS  was  filed.  At  that  point 
the  Court  should  be  in  a  position  to 
make  its  public  interest  determination 
or  to  order  further  proceedings. 

At  the  very  least,  the  Court  should 
order  a  hearing  before  making  its  public 
interest  determination  and  should 
permit  the  ISNI  to  participate  in  that 
hearing.  Otherwise,  the  Government's 
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response  to  this  comment  will  go 
unanswered,  and  there  is  no  reason  to 
believe  that  the  quality  of  that  response 
will  be  any  better  than  the  quality  of  the 
CIS. 

VI.  Conclusion 

By  keeping  the  public  and  the  Court 
ignorant  of  information  required  by  the 
APPA,  the  Government  is  endowing 
itself  with  the  unfettered  prosecutorial 
discretion  contrary  to  the  very  purpose 
of  the  APPA.  ISNI  respectfully  requests 
this  Court  to  uphold  both  the  letter  and 
the  spirit  of  that  statute  in  this 
important  sector  of  the  economy 
affecting  the  healthcare  costs  of  literally 
every  American. 

Respectfully  submitted, 
Dated:  September  15, 1998. 
Ronald  S.  Katz, 

Esq.  General  Counsel.  ISNI.  Coudert  Brothers. 
4  Embarcadero  Center.  Ste.  3300.  San 
Francisco  CA  94111.  Telephone  415-986- 
1300. 

Appendix  2 

United  States  of  America,  Department  of 
Justice,  Antitrust  Division,  325  7th  Street 
N.W.,  Suite  300,  Washington,  D.C.  20530, 
Plaintiff,  v.  General  Electric  Company,  3135 
Easton  Turnpike,  Fairfield,  Connecticut 
06431,  and  InnoServ  Technologies,  Inc.,  320 
Westway,  Suite  530,  Arlington,  Texas  76018, 
Defendants.  Case  Number  1.98CV01744. 
Judge:  Royce  C.  Lamberth. 

Declaration  of  Claudia  Betzner  in 
Support  of  Public  Comment  of 
Independent  Service  Network 
International  Pursuant  to  15  U.S.C. 
§  16(b).  (d) 

1. 1,  Claudia  Betzner,  am  the 
Executive  Director  of  the  Independent 
Service  Network  International  ('ISNI"), 
a  trade  association  of  157  maintainers  of 
high  technology  equipment,  including 
medical  equipment  of  the  type  at  issue 
in  this  matter.  Independent  service 
organizations  service  equipment 
manufactured  by  others. 

2.  ISNI  is  a  nonprofit  corporation 
incorporated  in  the  District  of  Columbia. 
Its  members  compete  with  the  service 
divisions  of  manufacturers  like  General 
Electric  Medical  Systems  ("GEMS"). 

3.  ISNI  has  participated  in  various 
legal  proceedings  on  behalf  of  its 
members,  including  Eastman  Kodak  Co. 
versus  Image  Technical  Services,  Inc.,  et 
ai.  504  U.S.  451,  462  and  United  States 
of  America  versus  International 
Business  Machines  Corporation,  52  CTV 
72-344  (TPG),  Second  Circuit,  U.S. 
Court  of  Appeals  (pending). 

4.  InnoServ  is  a  current  member  of 
ISNI  but  has  not  been  consulted  about 
or  advised  of  this  public  comment. 

5.  Serviscope  is  a  member  of  ISNI  but 
ISNI  has  been  informed  by  Serviscope 
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that  it  was  acquired  by  GEMS  in  late 
August  of  1998. 

6.  Attached  hereto  as  Exhibit  A  is  a 
true  and  correct  copy  of  a  press  release 
from  GEMS  generated  by  a  computer 
search. 

7.  Attached  hereto  as  Exhibit  B  is  a 
true  and  correct  copy  of  a  database 
listing  of  all  current  members  of  ISNI. 

8.  Attached  hereto  as  Exhibit  C  is  a 
true  and  correct  copy  of  an  Order  issued 
by  Chief  Judge  Thomas  P.  Griesa. 
Southern  District  of  New  York,  in  the 
case  United  States  of  America  versus 
International  Business  Machines 
Corporation,  52  CTV  72-344  (TPG). 

9. 1  have  generated  a  computerized 
database  search  for  articles  on  GEMS' 
acquisitions.  That  search  has  generated 
true  and  correct  copies  of  the  articles 
which  appear  as  Exhibits  D  through  I  of 
this  declaration. 

17.  Attached  hereto  as  Exihibit  J  is  a 
true  and  correct  copy  of  the  Complaint 
in  this  matter. 

I  declare  under  penalty  of  pwrjury  that 
the  foregoing  is  true  and  correct. 

Executed  this  12th  day  of  September,  1998, 
at  Atlanta,  Georgia. 
Claudia  Betzner. 
Executive  Director.  ISN  International. 


Exhibit  A 

Level  1-1  of  28  Stories 


Copyright  1998  PR  Newswire  Association, 
Inc.,  PR  Newswire 

July  14, 1998,  Tuesday. 
Section:  Financial  News 
Distribution:  To  Business  Editor 
Length:  514  words 

Headline:  GE  Medical  System  Receives 
Clearance  to  Acquire  InnoServ 
Technologies 
Dateline:  Milwaukee,  July  14 

Body:  GE  Medical  System  announced 
today  that  it  has  received  Department  of 
Justice  clearance  to  complete  its  acquisition 
of  InnoServ  Technologies,  Inc.  (Nasdaq: 
ISER),  a  provider  of  asset  management,  repair 
and  maintenance  programs  for  imaging, 
biomedical  and  latwratory  equipment  to 
health-care  providers. 

"InnoServ  is  an  important  addition  to  GE 
Medical  Systems  that  will  enhance  our 
capability  to  provide  multi-vendor  service 
solutions  to  help  health-care  providers 
become  more  productive,"  said  Jeffery  R. 
Inunelt,  GE  Medical  Systems'  president  and 
CEO. 

"InnoServ  brings  dedicated  and  talented 
service  personnel  to  our  GE  team  as  well  as 
enhance  GE's  circuit  board  repair  and  X-Ray 
tube  reloading  capabilities— all  of  which  will 
help  us  to  be  a  better  partner  for  our  multi- 
vendor  service  customers,"  Mr.  Inunelt  said. 

To  obtain  clearance  to  complete  the 
InnoServ  acquisition,  GE  Medical  Systems 
agreed  to  settle  a  civil  lawsuit  filed  in 
Montana  by  the  Antitrust  Division  of  the 
Department  of  Justice.  That  lawsuit  was  filed 
in  1996  and  challenged  a  GE  Medical 


Systems  paractice  under  which  health-care 
providers  who  were  also  in  the  business  of 
performing  third-party  medical  service  were 
not  eligible  to  license  GE's  proprietary 
advanced  service  materials. 

Under  the  revised  policy  announced  today, 
health-care  providers  will  be  eligible  to 
lincense  GE  Medical  Systems'  advanced 
service  materials  for  use  by  their  own 
employees  to  service  their  own  GE  medical 
imaging  equipment,  without  regard  to  the 
scope  of  their  third-party  service  activities. 

Under  both  the  challenged  eligibility 
standards  and  the  revised  policy,  GE  will 
require  that  its  customers  not  use  GE 
proprietary  information  when  they  provide 
service  to  third  parties. 

The  settlement  strongly  affirms  GEMS' 
right  to  control  key  aspects  of  its  intellectual 
property  licensing:  e.g.,  whether  and  what  to 
license;  which  customers  would  receive 
licenses;  what  to  chai^ge  for  a  license;  and 
what  restrictions  to  place  on  the  use  of 
licensed  materials  to  protect  against  misues. 
Under  the  settlement,  there  are  no  findings 
on  admissions  of  any  miscoduct  by  GE  and 
GE  is  not  liable  for  any  damages,  financial 
penalities  or  other  monetary  payment. 

GE  Medicare  Systems  also  agreed  to  divest 
InnoServ'  PREVU  diaguostic  service  materals 
following  completion  of  the  InnoServ 
acquisition. 

"The  settlement  agreement  recognizes  GE's 
fundamental  right  to  protect  its  intellectual 
property  from  misues.  The  Department  of 
Justice  agree  with  that  goal.  GE's  goal  has 
always  been  the  same:  to  allow  customers  to 
compete  in  the  service  field  as  they  see  fit  but 
to  ensure  that  they  do  not  use  GE's 
proprietary  software  to  do  so,"  Mr.  Immelt 
said. 

The  InnoServ  operations  acquired  by  GE 
currently  employ  about  220  people, 
including  more  than  120  field  engineers. 

GE  Medical  Systems,  based  in  Milwaukee, 
Wis.,  is  a  $4.5  billion  global  provider  of 
medical  diagnostic  imaging  systems,  services 
and  solutions  with  16,000  employees 
worldwide. 

Source:  GE  Medical  Systems 

Contact:  Charles  Young,  Manager  of  Global 
Public  Relations  of  GE  Medical  Systems, 
414-544-3530,  pager  888-864-3332, 
Charles. young£med. ge.com 

Language:  English 

Load-Date:  July  15, 1998 

Exhibits 
Contact  Company 

AAI  Engineering  Support.  Inc.  Hunt 

Valley,  MD 
Access  Corporation.  Cincinnati.  OH 
Accram.  Inc.,  Phoenix.  AZ 
Advanced  Vio-Med  Electronics.  Slidell, 

LA 
Advanced  Technology  Lab..  Bothell. 

WA 
Allina  Ces,  Roseville,  MN 
AM  Services  Operation,  Santa  Ana,  CA 
AMCOR,  Fairfield.  NJ 
American  Teleprocessing  Corp., 

Houston,  TX 
AMSCO  International,  Erie.  PA 
Arand  Corporation,  Spring  City,  PA 
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health -care 
business  of 
service  were 


ASI  Copier  &  Fax  Solutions,  Dallas.  TX 
Authorized  Technical  Services, 

Oakland,  CA 
B.C.  Tel  Sys  Support,  Bumaby,  BC 
Baldwin,  Cleveland,  OH 
Bay  State  Anesthesia  Service,  North 

Andover,  MA 
Beckmen  Coulter,  Fulton,  CA 
Bio  Medic  Inc.,  Crestwood,  IL 
Bio-Medical  Equipment  Service, 

Lousville,  KY 
Biomedical  Concepts,  Inc.,  Mandeville, 

LA 
Biomedical  Eqpt  Spec  Inc.,  Sioux  City, 

lA 
BioTechnical  Services,  San  Diego,  CA 
BMC  Solutions,  Inc.,  Kennesaw,  GA 
Brains  II,  Inc.,  Markham,  ON 
C.  Hoelzle  Associates,  Irvine,  CA 
Centura,  Inc.,  Cleveland,  OH 
CIC  Warrentek,  College  Station,  TX 
COHR,  Chatsworth,  CA 
Comdisco  Healthcare  Group,  Inc., 

Rosemont,  IL 
Comdoc  Inc.,  Uniontown,  OH 
Compuquip,  Inc.,  Miami,  FL 
Computer  Maintenance  Intemtl,  Falls 

Church,  VA 
Computer  Maintenance  Corp.,  College 

Park,  GA 
Cwnputer  Mtnce  of  the  Triad,  Winston 

Salem,  NC 
Cwnputer  Products  &  Services,  Boca 

Raton,  FL 
Copy  Systems,  Inc.,  Frederick,  MD 
CopyTech  Business  Systems,  Inc., 

Harrison,  OH 
CPO,  Limited,  Santa  Clara,  CA 
Crystal  Computer,  Winchester,  MA 
CT  Solutions,  Inc.,  Fairfield,  CA 
Ctronics,  Stockton,  CA 
Cyber  Resources,  Mountainside,  NJ 
D.F.  Blumberg  Associates,  Inc.,  Ft. 

Washington,  PA 
Data  Exchange  Corp.,  Camarillo,  CA 
Data  General  Corp.,  Westboro,  MA 
Dataprep  (Malaysia)  SDN.BHD 
Deccaid  Services,  Inc.,  Deer  Park,  NY 
DecisionOne,  Menomonee  Falls,  WI 
DecisionOne  Corp  Canada,  Markham, 

ON 
Dependable  X-Ray  Inc.,  Antioch,  IL 
Diagnostic  Parts  Exchange,  Tallahassee, 

FL 
Digidyne  Inc.,  Lachine,  Quebec 
Digital  Document  Solutions,  Orange,  CT 
Digital  ES.  Inc.,  Oklahoma  City,  OK 
Docusource,  Van  Nuys,  CA 
DXR  Imaging,  Oakland,  CA 
EAD  Systems  Corp.,  Holbrook,  MA 
Edwards  Business  Machines,  Inc., 

Bethlehem,  PA 
ESSC,  Canada,  Concord,  ON 
Express  Copy  &  Tech,  Indianapolis,  IN 
G.E.  Walker,  Inc.,  Tampa,  FL 
Galaxy  Computer,  St.  Paul,  MN 
Garrett  Med-Tech,  Inc.,  Aurora,  CO 
GEAC  Computers,  Markham 
Genicom  Corp.,  Chantilly,  VA 


Getronics  Service,  1092  AB  Amsterdam 
Graphic  Corporation,  Birmingham,  AL 
Great  Eastern  Technology,  Cambridge, 

MA 
GTE  Services,  Needham,  MA 
Hahn  &  Company,  Portland,  OR 
Halifax  Engineering,  Inc.,  Alexandria, 

VA 
HealthTech  Pub.  Co.  Inc.,  E.  Providence, 

RI 
Hospital  Shared  Services,  Denver,  CO 
BE  Digital,  Cerritos,  CA 
lET  Intelligent  Electronics,  Burlington, 

MA 
Imaging  Diagnostics,  Inc., 

Goodlettsville,  TN 
Imtek  Office  Solution,  Inc.,  Pasadena, 

MD 
Innoserv  Technologies,  Inc.,  Arlington, 

TX 
Integration  Technologies  Gp.,  Inc.,  Falls 

Church,  VA 
IntematicHial  Bandwidth  Services,  San 

Juan  Capistrano,  CA 
J&S  Medical  Assoc,  Natick,  MA 
Kermsco,  Inc.,  Plymouth,  MN 
Kinetic  Biomedical,  Erie,  PA 
Labcare  Services,  Sacramento,  CA 
LFC  Capital,  Inc.,  Chicago,  IL 
Lockhead  Martin  Comm  Sys  &  Srv., 

Dearborn,  MI 
Maintech,  Wallington,  NJ 
Maintenance  Alternatives  Corp., 

Petalund,  CA 
Maintenance  Plus  Inc.,  Roselle  Park,  NJ 
Mararthan  Services,  Inc.,  WestleJce 

Village,  CA 
Marcon  Services  Ltd.,  Wichita,  KS 
Matlock  Medical  Imaging,  Inc.,  Durham, 

NC 
Medelex,  Inc.,  Sunnyvale,  CA 
Medical  Imaging  Service,  Inc.,  Jefferson, 

LA 
Medical  Imaging  Technologies  Svcs., 

Inc.,  Ettalong  Beach  NSW 
Medical  Systems  Engineering,  San 

Francisco,  CA 
MEDTRON  Inc.,  Free  Port,  NY 
MTI  Technology,  Anaheim,  CA 
National  Customer  Engineering,  San 

Diego,  CA 
National  MD,  Cleveland,  OH 
Nationwide  Technologies,  Inc.,  Lake 

Forest,  IL 
New  England  Systems,  Inc., 

Middlebury,  CT 
Nexor  System  Service  OY,  Helsinki 
North  American  Imaging,  Camarillo,  CA 
Northrup  Grumman  GSS,  Bohemia,  NY 
Novare  Services,  Inc.,  Cincinatti,  OH 
OneSource  Services,  Inc.,  Cleveland, 

OH 
Picker,  Lincolnshire,  IL 
Precision  Medtech  Services,  Inc., 

Jessup,  MD 
Preferred  CT  Services,  Palo  Alto,  CA 
Preferred  Diagnostic  Equipment, 

Riverside,  CA 
Professional  Copy  Systems,  Salt  Lake  . 

City,  UT 


Qr  Systems,  Inc.,  San  Antonio,  TX 
R.P.  Kincheloe  Company,  Dallas,  TX 
Radiology  Services,  Inc.,  Georgetown, 

MA 
Radiology  Services  of  P.R.,  Cidra,  Puerto 

Rico 
Recognition  Service  Div.,  Irving,  TX 
Red  Lion  Medical  Safety,  Newark,  DE 
Rerr«edpar,  Goodlettesville,  TN 
Reprographic  Systems,  Inc.,  Urbandale, 

L\ 
Revacomp,  Inc.,  Houston,  TX 
RPI  Inc.,  Chatsworth,  CA 
S.O.M.A.  Inc.,  Philadelphia,  PA 
Safely  Anesthesia  Eqpt  Srvs  Inc.,  Flora 

Park,  NY 
Safety  Anesthesia  Equipment  Sv.,  Floral 

Park 
Scantron  FPD,  Omaha,  NE 
SenHce  Results  Technology,  Markham, 

ON 
Service  Technologies  Inc.,  Atlanta,  GA 
Serviscope  Corporation,  Wallingford, 

CT 
Shields  Business  Solutions, 

Cinnaminson,  NJ 
SMS  System  Maintenance  Svcs,  Inc., 

Littleton,  MA 
SoftTech  Solutions,  Waterford,  MI 
Southeast  Imaging  Systems,  Inc., 

Apopka,  FL 
Sunton  Industries,  Inc.,  Hollywood,  FL 
Technical  Duplicator  Services,  Inc., 

Anaheim,  CA 
Technical  Dynamics,  Annandale,  VA 
Technical  Equipment  Services,  Inc.  San 

Diago,  CA 
Tecspec,  Inc.,  San  Diego,  CA 
Telds  Corporation,  Bountiful,  UT 
The  Exchange  Corp.,  Atlanta,  GA 
The  Thomas  Group,  Anaheim,  CA 
Thijssen  Field  Service  B.V.,  Veenedaal 
Toshiba  America  Medical,  Tustin,  CA 
U.S.  Computer  Group,  Farmingdale,  NY 
U.S.  Medical,  Cincinnati,  OH 
UniSys  Canada,  ON 
Universal  Financial,  Elmhurst,  IL 
Vanstar,  Atlanta,  GA 
Vision  Medical  Services,  Ontario,  CA 
Vitronics,  Inc.,  Eatontown,  NJ 
World  Data  Products,  Minnetonta,  MN 
X-Tech  Systems,  Goleta,  CA 
Xerographic  Copier  Services,  Inc. ,  San 

Antonio,  TX 
Xeographic  Corporation,  Atlanta,  GA 

Exhibit  C 

United  States  District  Court,  Southern 
District  of  New  York 

United  States  of  America,  Plaintiff,  against 
International  Business  Machines 
Corporation,  Defendant.  52  Civ.  72-344 
(TPG). 

Order 

Oi?  May  1, 1997  this  Court  approved 
an  agreement  between  plaintiff^  and 
defendant  providing  for  the  termination 
of  the  remaining  provisions  of  a  1956 
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consent  decree  in  stages,  with  the  final 
provisions  ending  in  the  year  2002. 

Independent  Service  Network 
International  ("ISNI")  moves  to 
intervene  for  purposes  of  appeal.  The 
motion  is  granted. 

ISNI  is  an  organization  of  computer 
repair  companies.  Part  of  the  business  of 
these  companies  is  to  compete  with  IBM 
for  the  repair  of  IBM  computers.  At  an 
earlier  stage  in  the  litigation,  Judge 
Schwartz  of  this  Court  denied  ISNI's 
motion  to  intervene.  United  States  v. 
International  Business  Machines  Corp., 
No.  72-344. 1995  WL  366383  (S.D.N. Y. 
June  19, 1995).  Later,  when  the 
termination  agreement  had  been  arrived 
at  and  was  before  the  Court  for 
approval,  the  undersigned,  to  whom  the 
case  had  been  reassigned,  permitted 
ISNI  to  appear  as  amicus  curiae.  ISNI 
thereafter  filed  papers  objecting  to  the 
termination  agreement,  and  presented 
argument  at  the  hearing.  The  Court's 
opinion  of  May  1  deaU  in  substantial 
part  with  ISNI's  contentions.  Although 
the  Court  rejected  these  contentions, 
they  surely  deserved  the  attention  of  the 
Court. 

ISNI  has  a  legitimate  interest  in 
appealing  from  the  May  ruling,  and  it  is 
in  the  public  interest  to  allow  ISNI  to 
appeal.  Under  these  circumstances  the 
Court  has  discretion  to  allow  ISNI  to 
intervene  under  Fed.  R.  Civ.  P.  24(b)(2). 
See  United  States  v.  American 
Cyanamid  Co.,  556  F.  Supp.  357,  361 
(S.D.N. Y.  1982),  aff'd,  719  F.2d  558  (2d 
Cir.  1983). 

Accordingly,  the  Court  directs  that 
ISNI  is  permitted  to  intervene.  This  is 
solely  for  the  purpose  of  appealing  the 
May  1  ruling.  ISNI  will  be  denominated 
an  "Objector."  There  is  no  need  to 
amend  the  caption  of  the  case. 

So  Ordered. 

Dated:  New  York.  New  York,  June  26, 
1997. 

Thomas  P.  Griesa, 

U.S.D.J. 

Exhibit  D 

343rd  Story  of  Level  2  Printed  in  Full  Format 

Copyright  1994  Business  Wire,  Inc..  Business 
Wire 

August  2, 1994,  Tuesday. 

Distribution:  Business  Editors/Medical 
Writers 

Length:  356  words 

Headline:  ANMR  and  GE  Medical  Systems 
expand  alliance  to  include  very  high 
field  Magnetic  Resonance  Systems 

Dateline:  Wilmington,  Mass. 

Body: 

August  2, 1994— Advanced  NMR  Systems 
Inc.  (NASDAQ  NM:ANMR)  announced 
Tuesday  that  it  had  concluded  an  agreement 
that  expands  its  strategic  alliance  with  GE 
Medical  Systems  (GEMS). 


Under  the  agreement  ANMR  will  be  the 
system  integrator  of  very  high  field  (3T  and 
4T)  Magnetic  Resonance  Systems  based  on 
the  GEMS  Signa  MR  product.  In  addition  to 
system  integration,  ANMR  will  also  supply 
any  special  order  design  and  manufacturing 
capability.  The  agreement  covers  a  3-year 
period  tlu-ough  June  30. 1997. 

Under  the  agreement,  3T  and  4T  MR 
Systems  will  be  made  available  to  research 
institutions  as  investigational  devices  for 
research  purposes.  Revenues  from  this 
agreement  will  contribute  to  satisfying  the 
GEMS  obligation  under  the  1993  contract 
covering  the  ANMR  InstaScan  product 
(currently  marketed  by  GEMS  as  SR-100). 
GEMS  exclusivity  on  the  InstaScan  product 
will  expire  at  the  end  of  1994. 

The  companies  further  announced  that 
they  were  continuing  discussions  on  a  series 
of  other  collaborations  which  could  result  in 
additional  agreements. 

"There  have  been  inquiries  from  research 
sites  requesting  that  we  provide  a  very  high 
field  MR  research  system  based  on  the  Signa 
product  with  the  option  of  adding  the 
InstaScan  EPI  system.  This  eventuality  was 
anticipated  in  the  original  agreement.  It  is  a 
great  example  of  two  organizations,  each 
with  added  value,  working  together,"  said 
Paul  J.  Mirabella,  general  manager,  Global 
MR  Business  for  GEMS. 

Jack  Nelson,  chairman  and  chief  executive 
officer  of  ANMR,  said.  "Our  expanded 
alliance  with  GEMS  allows  us  to  provide  the 
most  sophisticated  technology  to  the  world's 
most  prestigious  research  centers.  This 
agreement  recognizes  our  wish  to  exclusively 
manufacture  higher  field  systems  for  GEMS 
while  releasing  ANMR  to  market  InstaScan 
systems  and/or  retrofits  via  multiple  OEM 
agreements  after  December  31,  1994." 

Contact:  South  Coast  Communications, 
Joseph  Allen,  714/252-8440  or  Advanced 
NMR  Systems,  Shareholders  Relations,  201/ 
592-8838. 

Language:  English. 
Load-Date:  August  3,  1994. 

Exhibit  E 

320th  Story  of  Level  2  Printed  in  Full  Format 

Copyright  1995  Information  Access 
Company,  a  Thomson  Corporation  Company. 
L\C  (SM)  Newsletter  Database  (TM),  The 
Business  Word,  Inc.,  Hospital  Materials 
Management 

June,  1995. 

Section:  No.  6,  Vol.  20;  ISSN:  0888-3068 

Lenghl:  182  words 

Headline:  Columbia/HCA  Signs  Five-Year 

Deal  With  GE  Medical  Systems 
Body: 

Columbia/HCA  Healthcare  Corp., 
Nashville,  Tenn.,  signed  a  five-year 
agreement  with  General  Electric  Medical 
Systems,  Waukesha,  Wis.,  that  covers  the 
sales,  service  and  utilization  of  all  diagnostic 
imaging  equipment  in  the  320-hospital  chain. 
The  deal  may  signal  future  partnerships 
between  hospitals  and  equipment  companies. 

The  contract  also  gives  GE  responsiblity  for 
providing  Columbia/HCA  with 
recommendations  on  new  equipment 
purchases.  Columbia/HCA  will  provide  GE 
with  information  on  when  and  why 


equipment  needs  to  be  replaced  for  every 
piece  of  equipment  the  system  owns. 

It  is  extremely  difficult  to  place  a  dollar 
value  on  the  contract,  and  no  one  can  say 
how  it  will  affect  the  200  to  250  independent 
service  vendors  that  worked  on  Columbia/ 
HCA's  equipment  prior  to  the  agreement. 
Another  question,  not  yet  answered,  is 
whether  GE  and  Columbia  will  take  the 
agreement  beyond  imaging  equipment  to 
other  areas  in  the  chain. 

If  the  concept  takes  hold,  the  industry  will 
likely  see  more  manufacturers  enter  not  this 
double  role. 

Copyright  1995  The  Business  Word,  Inc. 
Language:  English 
lAC-ACC-NO:  2805689  ND 
Load-Date:  October  25, 1995 

Exhibit  F 

1st  Story  of  Level  1  Printed  in  Full  Format 

Copyright  1996  Plain  Dealer  Publishing  Co., 
The  Plain  Dealer 

February  21, 1996  Wednesday,  Final/All. 

Section:  Business;  Pg.  2C 

Length:  271  words 

Headline:  Medical  Maintenance  Firm  Gains 

Scope  With  Purchase 
Byline:  By  Marcus  Gleisser;  Plain  Dealer 

Reporter 
Body: 

GE  Medical  Systems  of  Milwaukee 
acquired  National  Medical  Diagnostics  Inc.  of 
Warrensville  Heights  yesterday. 

With  this  move,  GE  grows  firom 
specializing  in  the  maintenance  of  diagnostic 
equipment  to  the  broader  area  of  handling  a 
wide  variety  of  high-tech  medical  equipment. 

National  Medical  was  owned  by  group  of 
venture  capital  investors  including  KeyCorp., 
Morgenthaler,  Primus,  PNC  Bank  of 
Pittsburgh,  and  Canaan  Venture  Partners  of 
New  Canaan,  Conn. 

It  will  become  a  wholly  owned  subsidiary 
of  GE  Medical,  retaining  its  name,  location 
and  employee  structure,  said  Ray  Dalton, 
National  MD  chief  executive. 

"We  expect  to  grow  substantially  as  a 
result  of  this  move  and  will  be  adding  more 
jobs  here,"  Dalton  said. 

Both  parties  declined  to  give  the  dollar 
value  of  the  transaction. 

National  Medical  began  serving  a  single 
hospital  in  the  Denver  area  four  years  ago.  It 
took  off  wildly,  said  Dalton,  until  now  it 
provides  maintenance  and  repair  services  to 
some  220  hospitals  in  23  states. 

From  a  first  engineering-service  contract 
worth  $250,000  the  Cleveland  company  has 
grown  to  more  than  $22  million  in  annual 
revenues  and  more  than  200  employees. 

For  a  fixed  price,  the  company  provides 
maintenance,  repair,  testing,  calibration  and 
other  services  for  a  hospital's  entire  array  of 
medical  equipment,  including  X-ray 
machines,  life-support  systems,  CT  scanners, 
computers  and  related  telecommunications 
equipment. 

In  many  cases,  the  company  replaces  the 
need  for  separate  service  contracts  involving 
many  different  outside  vendors.  The  one-stop 
maintenance  often  saves  hospitals  a 
considerable  amount. 
Language:  English 
Load-Date:  February  22, 1996 
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Exhibit  G 

227th  Story  of  Level  2  Printed  in  Full  Format 

Copyright  1996  Medical  Data  International, 
Inc.,  Medical  Industry  Today 

August  27, 1996,  Tuesday. 

Section:  Mergers  &  Acquisitions 

Length:  303  words 

Headline:  GE  Medical  Systems  Acquires 

Assets  of  Two  Companies 
Body: 

GE  MEDICAL  SYSTEMS  (Milwaukee,  WI), 
a  business  of  General  Electric  Company,  has 
agreed  to  acquire  the  U.S.  healthcare  assets 
of  Specialty  Underwriters  (SU)  and 
Maintenance  Management  (MMC),  GE 
Medical  Systems  announced  in  a  release 
Monday. 

Terms  of  the  agreement  were  not  disclosed. 

Specialty  Underwriters,  a  private  firm 
based  in  Oak  Creek,  WI,  was  founded  in 
1982.  It  sells  equipment  maintenance 
insurance  to  heal^care  and  other  industries. 
Maintenance  Management  provides  on-site 
maintenance  services  for  hospitals'  and 
clinics'  medical  and  office  equipment. 

"The  acquisition  of  Specialty 
Underwriters'  healthcare  operations  will  help 
bolster  GE  Medical  Systems'  efforts  in  the 
multivendor  service  business.  Our 
multivendor  service  offerings  provide 
healthcare  providers  with  a  more  efficient 
solution  for  managing  and  servicing 
hundreds  and  often  thousands  of  pieces  of 
clinical  and  biomedical  equipment  across 
their  departments,"  said  Tom  Dunham,  vice 
president  and  general  manager  of  GE  Medical 
Systems-Americas  Service.  "As  a  one-stop- 
shop  alternative,  we  reduce  customers' 
overall  maintenance  costs  while  ensuring 
consistent,  high  quality." 

Said  Michael  H.  Polaski,  founder  and 
president  of  Sf»ecialty  Underwriters  and 
Maintenance  Management,  "The  healthcare 
portion  of  our  business  has  been  very 
successful  and  should  thrive  as  part  of  GE 
Medical  Systems,  whose  entire  focus  is 
healthcare  solutions.  After  the  sale,  we  will 
continue  to  apply  the  successful  formula  we 
developed  with  SU  and  MMC  to  maintenance 
activities  in  other  industries.  Capital  from 
this  transaction  will  enable  us  to  accelerate 
our  plans  to  develop  new  products  and  enter 
new  markets." 

GE  Medical  Systems  is  a  leading  provider 
of  diagnostic  imaging  systems  and  related 
services. 

Contact:  Laurie  Bemardy  (414/544-3530) 
Language:  English 
Load-Date:  September  02, 1997 
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Copyright  1997  Business  Wire,  Inc.,  Business 
Wire 

August  19, 1997,  Tuesday. 

Distribution:  Health/Medical  Writers  or 
Business  Editors 

Length:  356  words 

Headline:  GE  Medical  Systems  Invests  $5.1 
Million  for  Acquisition  of  Securities  of 
Advanced  NMR  Systems,  Inc.  and 
Advanced  NMR  Systems,  Inc.'s  3T  and 
4T  Whole  Body  Imaging  Business 


Dateline:  Wibnington,  Mass. 
Body: 

19, 1997— Advanced  NMR  Systems  Inc. 
(NASDAQ:ANMR)  and  GE  Medical  Systems 
jointly  announced  today  that  GE  has  invested 
$5.1  million  of  the  acquisition  of  $2.7  million 
A  ANMR  preferred  stock,  convertible  at 
$0,233  per  share,  and  for  the  acquisition  of 
ANMR's  3-tesla  and  4-tesla  whole  body 
magnetic  resonance  imaging  business.  The 
companies  had  previously  collaborated  in  the 
development  of  these  systems.  GE  Medical 
Systems  will  continue  to  develop, 
manufacture,  sell  and  service  the  3T  and  4T 
whole  body  imaging  systems,  and  will  also 
acquire  ANMR's  business  of  servicing  1.5T 
systems. 

In  announcing  the  transaction,  Jeffrey  R. 
Immelt,  president  and  chief  executive  officer 
of  GE  Medical  Systems,  said,  "GE  Medical 
Systems  is  excited  about  assuming  sole 
responsibility  for  this  3T  and  4T  whole  body 
imaging  business,  and  we  are  committed  to 
providing  products  and  service  to  the 
developing  market  in  3T  and  4T  whole  body 
imaging  systems.  We  are  e/lso  pleased  with 
the  opportunity  to  build  upon  our  strategic 
relationship  by  becoming  an  ANMR 
shareholder." 

Jack  Nelson,  chairman  and  chief  executive 
officer  of  Advanced  NMR  Systems  Inc.  said, 
"This  transaction  further  strengthens  our 
balance  sheet  and  positions  us  to  concentrate 
on  our  future  growth  following  our  proposed 
merger  with  Advanced  Mammography 
Systems.  We  are  delighted  to  have  GE  as  a 
significant  investor  in  the  company." 

Advanced  NMR  Systems  Inc.  and 
Advanced  Mammography  Systems  Inc. 
(NASDAQ:MAMO)  have  executed  a 
definitive  agreement  to  merge.  Advanced 
NMR  Systems  Inc.  is  awaiting  SEC  clearance 
of  proxy  material  and  a  related  registration 
statement  for  subsequent  approval  of 
shareholders  for  the  merger. 

Contact:  Advanced  NMR  Systems  Inc., 
Beverly  Tkaczenko,  800/476-0569  or  GE 
Medical  Systems,  Charles  Young,  414/544- 
3530. 

Language:  English 
Load-Date:  August  20, 1997 
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82nd  Story  of  Level  2  Printed  in  Full  Format 

Copyright  1997  Business  Wire,  Inc.,  Business 
Wire 

December  1, 1997,  Monday. 
Distribution:  Business  Editors,  Health/ 

Medical  Writers 
Length:  549  words 
Headline:  GE  Medical  Systems  and  INPHACT 

Form  Strategic  Alliance;  Five- Year  Joint 

Marketing  Pact  Could  Generate  $100 

Million  In  Revenues 
Dateline:  Nashville,  Tenn. 
Body: 

Dec.  1,  1997— General  Electric  Medical 
Systems,  the  world's  leading  manufacturer  of 
diagnostic  imaging  equipment,  and 
INPHACT,  a  Nashville-based  provider  of  on- 
line radiology  services  for  radiologists  and 
health  care  facilities,  have  forged  a  give-year 
"Strategic  Alliance,"  The  national  agreement 
designates  GE  as  an  INPHACT  preferred    - 
vendor  and  establishes  joint  marketing  efforts 


that  could  generate  more  than  $100  million 
in  GE  equipment  and  INPHACT  service 
revenues  during  the  contract  [jeriod. 
INPHACT,  which  currently  serves 
radiologists  and  health  care  facilities  in  seven 
states,  will  receive  preferred  purchase  and 
service  options  on  GE  equipment  for  new 
client  installations  or  upgrades  for  its 
existing  clients.  GE  will  help  to  jointly 
market  INPHACT's  24/7  on-call  image 
interpretation  service,  digital  image 
transmission  &  archiving  and  physicians' 
practice  management  services  to  its  current 
and  new  physician  and  facility  clients,  and 
INPHACT  will  help  to  jointly  market  GE's 
Integrated  Imaging  Services  ("IIS")  for 
networking  (PACS)  products  and  services. 
"INPHACT  has  developed  leading-edge 
services  that  can  help  radiologists  and  health 
care  facilities  deliver  radiology  services  more 
efficiently  and  cost  effectively,"  said  Tony 
Lom'aardo,  General  Manager  of  Sales  for  GE 
IIS.  "INPHACT  has  made  our  integrated 
imaging  solutions  (IIS)  products  and  services 
an  important  element  in  its  service  platform, 
which  results  in  reduction  of  duplicate 
studies,  elimination  of  lost  files,  decreased 
maintenance  costs  and  faster  diagnoses  for  its 
clients."  "GE  has  already  played  an  integral 
part  in  helping  INPHACT  develop  our  state- 
of-the-art  on-line  radiology  services,"  said 
Jeffrey  A.  Landman,  M.D.,  chairman  and 
chief  executive  officer  of  INPHACT.  "GE's 
ongoing  commitment  to  INPHACT  and  our 
clients  assures  that  we  will  continue  to  be  at 
the  forefront  of  helping  radiologists  and 
health  care  facilities  provide  more  in-depth 
service  while  reducing  their  costs."  Founded 
in  1996,  INPHACT  (www.inphact.com)  is  a 
privately-held  provider  of  on-line  radiology    • 
and  practice  management  services  that 
currently  serves  radiologists  and  health  care 
facilities  in  seven  states.  Earlier  this  year,  the 
company  introduced  the  Virtual  Partner 
program,  which  offers  a  unique  blend  of 
24/7  on-call  image  interpretation,  practice 
management  and  equity  partnership  to 
radiologists.  INPHACT  also  offers  health  care 
facilities  24-hour  consulting,  system  design, 
digital  image  transmission  and  archival 
services.  GE  Medical  Systems  (GEMS),  a 
business  of  General  Electric  Compiany, 
develops  and  produces  diagnostic  imeiging 
equipment  in  several  modalities,  including 
X-ray,  Manunography,  Magnetic  Resonance, 
Computed  Tomography,  Ultrasound,  Nuclear 
Medicine  Imaging  and  PET.  GEMS  also 
provides  a  vau"iety  of  services — from 
networking  to  biomedical  equipment 
maintenance.  GE  Medical  Systems  has 
annual  sales  of  approximately  $4  billion  and 
employs  more  than  15,000  people 
worldwide. 

Contact:  Katcher  Vaughn  &  Bailey 
Communications,  Roy  Vaughn,  Lisa  Achilles, 
615/248-8202. 

Today's  News  On  The  Net — Business 
Wire's  full  file  on  the  Internet,  with 
Hyperlinks  to  your  home  fwge. 
URL»  http://www.businesswire.com 

Language:  English 

Load -Date:  December  2, 1997 
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Exhibit  J 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Department  of 
Justice,  Antitrust  Division,  325  7th  Street, 
N.W..  Suite  300,  Washington,  D.C.  20530, 
Plaintiff,  v.  General  Electric  Company,  3135 
Easton  Turnpike,  Fairfield,  Connecticut 
06431,  and  InnoServ  Technologies,  Inc.,  320 
Westway,  Suite  530,  Arlington.  Texas  76018, 
Defendants.  Case  Number  1:98CV01744. 
Judge:  Royce  C.  Lamberth.  Deck  Type: 
Antitrust.  Date  Stamp:  07/14/98. 

Complaint 

The  United  States  of  America,  acting 
under  direction  of  the  Attorney  General 
of  the  United  States,  brings  this  civil 
action  to  obtain  equitable  relief  against 
defendants  and  alleges  as  follows: 

1.  The  United  States  brings  this 
antitrust  case  to  block  the  proposed 
acquisition  of  InnoServ  Technologies, 
Inc.  ("InnoServ")  by  General  Electric 
Company  ("GE").  GE  is  the  largest 
manufacturer  of  medical  imaging 
equipment,  such  as  CT  scanners  and 
magnetic  resonance  imagers  (MRIs),  and 
is  the  leading  service  provider  of  GE 
imaging  equipment.  InnoServ  is  one  of 
the  nation's  largest  independent  service 
organizations  ("ISOs")  and  has 
significant  expertise  and  capabilities 
and  competes  with  GE  in  servicing 
certain  GE  imaging  equipment.  GE  and 
InnoServ  also  compete  in  numerous 
local  markets  for  comprehensive  multi- 
vendor  and  asset-management  services 
("multi-vendor  service"),  in  which  they 
contract  to  provide  services  relating  to 
some  or  all  of  a  hospital's  capital 
equipment — including  imaging  and 
non-imaging  medical  equipment — 
regardless  of  manufacturer.  The 
competition  between  GE  and  InnoServ 
in  these  markets  has  reduced  prices 
significantly  for  imaging  equipment 
service. 

2.  To  help  service  its  imaging 
equipment,  GE  has  developed  advanced 
diagnostic  software  that  it  uses  to 
cahbrate,  maintain,  and  service  more 
quickly  a  particular  model  of  imaging 
equipment.  InnoServ  is  one  of  very  few 
companies  that  has  developed  its  own 
proprietary  diagnostic  software  (called 
"PREVU")  for  servicing  certain  GE 
imaging  equipment.  Although  it  is  not 
as  sophisticated  or  efficient  as  GE's  own 
software,  PREVU  has  made  InnoServ  an 
effective  competitor  to  GE  in  the 
markets  for  servicing  certain  models  of 
GE  imaging  equipment  on  a  discrete, 
machine-by-machine  basis,  as  well  as  in 
markets  for  providing  multi-vendor 
service  to  hospitals  that  own  GE 
equipment. 

3.  If  GE  acquires  InnoServ.  GE  will 
increase  its  already  high  share  in  the 


markets  for  servicing  certain  models  of 
GE  imaging  equipment  on  a  discrete 
basis,  particularly  several  models  of  CT 
scanners  and  MRIs,  and  it  will  eliminate 
an  effective  competitor  in  these  markets. 
It  will  also  substantially  reduce  ■* 

competition  in  multi-vendor  service 
markets.  Unless  blocked,  this 
acquisition  likely  will  result  in  higher 
prices  for  imaging  equipment 
maintenance  and  service. 

I.  Jurisdiction  and  Venue 

4.  The  United  States  files  this  action 
under  Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  25,  to  prevent  and 
restrain  the  defendants  from  violating 
Section  7  of  the  Clayton  Act.  as 
amended,  15  U.S.C.  §  18. 

5.  Both  GE  and  InnoServ  service 
medical  imaging  equipment  in  interstate 
commerce,  and  the  operations  of  their 
medical  equipment  service  businesses 
affect  and  are  in  the  flow  of  interstate 
commerce.  This  Court  has  subject 
matter  jurisdiction  over  the  action  and 
the  parties  pursuant  to  Section  12  of  the 
Clayton  Act,  15  U.S.C.  §  22,  and  28 
U.S.C.  §§1331  and  1337. 

6.  The  defendants  transact  business 
and  are  found  within  the  District  of 
Columbia.  Venue  is  proper  in  this 
District  under  15  U.S.C.  §  22  and  28 
U.S.C.  §  1391(c). 

II.  The  Defendants 

7.  GE  is  a  New  York  corporation 
headquartered  in  Fairfield,  Connecticut. 
GE  is  a  diversified  technology, 
manufacturing,  and  services  company. 
In  1997,  GE's  total  revenues  exceeded 
$90  billion.  Its  wholly  owTied 
subsidiary,  General  Electric  Medical 
Systems  ("GEMS"),  located  in 
Waukesha,  Wisconsin,  manufactures 
medical  imaging  equipment  such  as  CT 
scanners,  MRIs,  x-ray  equipment,  and 
nuclear-medicine  cameras.  GEMS  is  the 
leading  service  provider  of  imaging 
equipment  manufactured  by  GE.  Since 
1994,  GEMS  has  also  serviced  imaging 
equipment  manufactured  by  other 
companies  through  GE  HealthCare 
Services,  its  multi-vendor  service  group. 

8.  InnoServ  is  a  California  corporation 
headquartered  in  Arlington,  Texas. 
InnoServ  provides  various  forms  of 
multi-vendor  service  to  radiology, 
cardiology,  biomedical,  and  laboratory 
departments  of  hospitals  and  other 
healthcare  providers.  In  fiscal  year  1997, 
InnoServ's  total  service  revenues 
exceeded  $37  million. 


III.  Trade  and  Commerce 

A.  Relevant  Product  Markets 

1.  Service  of  GE  Imaging  Equipment  on 
a  Discrete  Basis 

9.  Hospitals,  physicians,  and  other 
health  care  providers  use  various  types 
(sometimes  referred  to  as  "modalities") 
of  medical  imaging  equipment,  such  as 
CT  scanners,  MRIs,  and  nuclear 
cameras,  to  create  images  of  the  body's 
internal  structure.  Each  modality  of 
imaging  equipment  employs  different 
technologies  and  generally  is  not 
interchangeable  with  any  other.  For 
example,  an  MRI  is  better  suited  than  a 
CT  scanner  for  imaging  soft  tissue,  and 
a  CT  scanner  can  disclose  a  tumor  that 
less  sophisticated  x-ray  equipment 
cannot  detect. 

10.  GE  is  the  largest  manufacturer  of 
imaging  equipment  and  sells  various 
modalities  of  such  equipment 
throughout  the  United  States.  For  each 
modality,  GE  often  has  sold  multiple 
models,  particularly  as  it  improves  upon 
the  equipment.  Since  1987,  GE  has  sold 
at  least  the  following  CT  scanner 
models:  the  CT  Max;  the  9800/Quick: 
the  9800  Hilight  Advantage;  and  the 
Hispeed  Advantage. 

11.  Imaging  equipment  requires 
regular  service,  including  preventive 
maintenance,  general  repairs,  and 
emergency  service.  Health  care 
providers  spend  over  $3  billion  each 
year  to  service  and  repair  imaging 
equipment. 

12.  The  sale  of  service  for  each  model 
of  imaging  equipment  is  a  separate 
product  market.  A  hospital  or  clinic  that 
owns  a  GE  9800/Quick  CT  scanner 
requiring  service  does  not  have  any 
reasonable  substitute  to  purchasing 
•service  for  that  equipment.  Purchasing 
service  for  another  piece  of  imaging 
equipment — for  example,  an  ultrasound 
machine,  which  is  used  for  very 
different  kinds  of  medical  diagnoses — is 
not  a  alternative.  If  faced  with  a  small 
but  significant  increase  in  the  price  of 
servicing  the  GE  9800/Quick,  most 
hospitals  would  not  forego  purchasing 
service  for  that  model.  The  same  is  true 
for  other  models  of  GE  imaging 
equipment. 

13.  Historically,  after  the  warranty  on 
a  piece  of  GE  imaging  equipment  has 
expired,  hospitals  and  other  owners  of 
the  equipment  have  entered  into 
discrete  contracts  with  a  service 
provider  for  that  equipment.  GE  and 
InnoServ  compete  to  sigh  such  discrete 
service  contracts  for  several  different 
models  of  GE  imaging  equipment.  If 
faced  with  a  small  but  significant 
increase  in  the  price  of  servicing  a  GE 
9800/Quick  CT  scanner,  most  hospitals 
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preferring  discrete  service  contracts 
would  not  switch  to  a  multi-vendor 
service  contract  covering  all  of  their 
imaging  equipment.  The  same  is  true  for 
other  models  of  GE  imaging  equipment. 

14.  The  service  for  certain  models  of 
GE  imaging  equipment  on  a  discrete, 
machine-by-machine  basis  is  a  line  of 
commerce  and  a  relevant  product 
market  within  the  meaning  of  the 
Clayton  Act. 

2.  Multi-vendor  Service 

15.  In  recent  years,  rather  than  have 
numerous  discrete  service  contracts 
with  several  different  equipment 
manufacturers  or  ISOs,  some  hospitals 
have  chosen  to  contract  with  a  single 
provider  to  service  most  or  all  of  the 
hospital's  equipment.  Such  multi- 
vendor  service  contracts  may  include 
service  for  all  of  a  hospital's  imaging 
equipment — regardless  of  manufacturer, 
modality,  or  model.  They  may  also 
include  service  for  all  of  the  hospital's 
non-imaging  medical  equipment,  such 
as  biomedical  and  laboratory 
equipment.  In  some  cases,  hospitals  also 
contract  with  a  single  entity  for  all  of 
the  hospital's  capital  equipment  needs, 
including  advice  on  capital  equipment 
replacement  decisions  ("asset 
management").  Corporations  owming  a 
large  number  of  individual  hospitals,  in 
particular,  find  this  "one-stop 
shopping"  approach  an  efficient  method 
of  purchasing  service  for  their  imaging 
(and  often  non-imaging)  equipment. 
Both  GE  and  InnoServ  compete  with 
one  another  and  with  other  service 
providers  to  obtain  such  multi-vendor 
and  asset  management  (defined  herein 
as  "multi-vendor  service")  contracts. 
Hospitals  preferring  to  purchase  multi- 
vendor  service  do  not  have  reasonable 
alternatives  to  such  contracts.  If  faced 
with  a  small  but  significant  increase  in 
the  price  of  multi-vendor  service,  most 
of  those  hospitals  would  not  switch  to 
purchasing  service  on  a  discrete  basis. 

16.  Multi-vendor  service  is  a  line  of 
commerce  and  a  relevant  product 
market  within  the  meaning  of  the 
Clayton  Act. 

B.  Relevant  Geographic  Markets 

17.  The  geographic  markets  for 
imaging  equipment  service  are  local, 
with  the  precise  contours  of  those 
markets  differing  depending  on  the  type 
of  equipment  involved  and  other 
factors.  Hospitals  strongly  prefer  to 
contract  with  nearby  service  providers, 
where  such  providers  are  qualified  and 
able  to  service  the  equipment  involved. 
In  general,  service  providers  located 
closer  to  the  hospital  customer  can 
respond  to  service  emergencies  more 
quickly,  thereby  minimizing  the  amount 


of  time  during  which  the  hospital's 
imaging  equipment  is  not  working.  A 
hospital  can  lose  substantial  revenue  if 
its  imaging  equipment  is  broken;  in 
some  cases,  patients  may  need  to  be 
transferred  to  other  health  care  facilities 
due  to  equipment  failure.  Therefore, 
given  the  importance  of  timely  service, 
service  providers  located  relatively  far 
away  from  a  hospital  are  at  a  substantial 
disadvantage  in  competing  to  service 
that  hospital.  If  faced  with  a  small  but 
significant  increase  in  the  price  of 
service  fi-om  its  local  service  provider, 
most  hospitals  would  not  switch  to 
using  a  service  provider  located 
relatively  far  away. 

18.  GE  offers  both  service  contracts  for 
discrete  pieces  of  GE  imaging 
equipment  and  multi-vendor  service 
contracts  throughout  the  United  States. 
InnoServ  offers  similar  services  within  a 
radius  of  about  100  miles  of  several 
large  metropolitan  areas. 

19.  Each  local  area  in  which  GE  and 
InnoServ  are  both  sufficiently  close  to  a 
hospital  customer  to  provide  timely 
imaging  equipment  service  is  a  section 
of  the  country  and  a  relevant  geographic 
market  within  the  meaning  of  the 
Clayton  Act. 

C.  Anticompetitive  Effect  and  Entry 

20.  GE  and  InnoServ  compete  in 
numerous  local  markets  for  servicing 
certain  models  of  GE  imaging 
equipment  on  a  discrete  basis  and  for 
multi-vendor  service.  In  many  of  these 
markets,  InnoServ  is  one  of  the  few  ISOs 
that  has  specialized  in  servicing  GE 
imaging  equipment.  Moreover,  GE  and 
Innoserv  were  among  the  first  service 
providers  to  offer  comprehensive  multi- 
vendor  service;  each  signed  a  contract  to 
provide  such  service  to  a  large  customer 
in  1995.  Particularly  because  InnoServ 
is  one  of  very  few  companies  tiiat  has 
developed  its  own  proprietary 
diagnostic  software  for  GE  imaging 
equipment,  consumers  in  both  discrete 
service  markets  and  multi-vendor 
service  markets  view  IrmoServ  service 
as  a  good  substitute  for  GE  service.  The 
competition  between  GE  and  InnoServ 
in  these  markets  has  resulted  in 
significant  price  reductions  for 
consumers.  GE's  acquisition  of  InnoServ 
would  eUminate  this  competition  and 
increase  GE's  already  high  share  in  the 
markets  for  servicing  certain  models  of 
GE  imaging  equipment,  particularly 
several  models  of  CT  scanners  and 
MRIs.  It  would  also  substantially  reduce 
competition  in  multi-vendor  service 
markets. 

21.  Successful  entry  into  the  relevant 
markets  is  difficult,  time  consuming, 
and  costly.  In  general,  customers  prefer 
to  purchase  service  from  existing. 


reputable  firms  in  the  industry. 
Therefore,  new  entrants  often  find  it 
difficult  to  enter  on  a  scale  necessary  to 
succeed  financially. 

IV.  Violation  Alleged 

22.  On  May  19,  1998,  GE  and 
InnoServ  signed  an  Agreement  and  Plan 
of  Merger  under  which  GE  intends  to 
acquire  the  common  stock  of  InnoServ 
for  a  purchase  price  of  $16  milUon. 

23.  GE's  proposed  acquisition  of 
InnoServ  is  likely  to  lessen  competition 
substantially  and  tend  to  create  a 
monppoly  in  interstate  trade  and 
commerce  in  violation  of  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18. 

24'.  The  transaction  likely  will  have 
the  following  effects,  among  others: 

a.  Actual  and  future  competition 
between  GE  and  InnoServ  will  be 
eliminated  in  the  markets  for  servicing 
certain  models  of  GE  imaging 
equipment  on  a  discrete,  machine-by- 
machine  basis  in  numerous  local 
markets  throughout  the  United  States; 

b.  Competition  generally  in  the 
markets  for  servicing  certain  models  of 
GE  imaging  equipment  on  a  discrete, 
machine-by-machine  basis  in  numerous 
local  markets  throughout  the  United 
States  will  be  lessened  substantially; 

c.  Actual  and  future  competition 
between  GE  and  InnoServ  will  be 
ehminated  in  the  markets  for  multi- 
vendor  service  in  numerous  local 
markets  throughout  the  United  States; 
and 

d.  Competition  generally  in  the 
markets  for  multi-vendor  service  in 
numerous  local  markets  throughout  the 
United  States  will  be  lessened 
substantially. 

V.  Requested  Relief 

The  United  States  requests: 

1.  That  the  proposed  acquisition  by 
GE  of  IrmoServ  be  adjudged  to  violate 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §18; 

2.  That  GE  and  InnoServ  be 
permanently  enjoined  from  carrying  out 
GE's  intended  acquisition  of  the 
common  stock  of  InnoServ  as  expressed 
in  the  Agreement  and  Plan  of  Merger 
dated  May  19,  1998,  and  from  carrying 
out  any  agreement,  understanding,  or 
plan,  the  effect  of  which  would  be  to 
combine  the  businesses  or  assets  of  GE 
and  InnoServ; 

3.  That  the  United  States  be  awarded 
its  costs  of  this  action;  and 

4.  That  the  United  States  have  such 
other  relief  as  the  Court  may  deem  just 
and  proper. 
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Dated:  July  14, 1998. 
Joel  I.  Klein, 

Assistant  Attorney  General. 
John  M.  Nannes, 

Deputy  Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Operations  and  Merger 
Enforcement. 

Respectfully  submitted, 
Jon  B.  Jacobs  (D.C.  Bar  #412249),  Fred  E. 
Haynes  (D.C.  Bar  #165654),  Joan  H.  Hogan 
(D.C.  Bar  #451240),  Peter  J.  Mucchetti, 
Attorneys,  Antitrust  Division,  325  7th  Street, 
N.W.,  Suite 300,  Washington,  D.C.  20530. 
(202)514-5012. 
M.J.  Moltenbrey, 
Chief,  Civil  Task  Force. 
Susan  L.  Edelheit, 
Assistant  Chief  Civil  Task  Force. 

Appendix  3 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Department  of 
Justice,  Antitrust  Division,  325  7th  Street, 
N.W.,  Suite  300,  Washington,  D.C.  20530, 
Plaintiff,  v.  General  Electric  Company,  3135 
Easton  Turnpike,  Fairfield,  Connecticut 
06431,  and  InnoServ  Technologies,  Inc.,  320 
Westway,  Suite  530,  Arlington,  Texas  76018, 
Defendants.  Case  Number  1:98CV01744. 
Judge:  Royce  C.  Lamberth. 

Supplemental  Public  Comment  of 
Independent  Service  Network 
International  Pursuant  to  15  U.S.C. 
§16(b),(d) 

Because  of  an  event  that  occurred 
alter  Independent  Service  Network 
hitemational  ("ISNI")  submitted  its 
pubhc  comment  yesterday.  ISNI  submits 
this  short  supplemental  comment 
pursuant  to  the  Antitrust  Procedures 
and  Penalty  Act  ("APPA").  15  U.S.C. 
§  16(b),  (d).  The  new  event,  which 
occurred  today,  is  GE  Medical  Systems' 
("GEMS")  issuance  of  the  attached  news 
release  stating  that  "•  *  *  it  has 
completed  its  acquisition  of  InnoServ 
Technologies,  Inc  *   *  *." 

This  press  release  completely 
undermines  and  disrespects  the 
processes  of  the  APPA  for  several 
reasons.  First,  it  makes  a  sham  of  the 
pubhc  comment  period  if  the  very  act 
that  the  Government's  complaint 
challenged  occurs  during  that  period. 

Second,  one  of  the  purposes  of  the 
pubUc  comment  period  is  to  provide  the 
United  States  with  more  information. 
Based  on  this  information,  the  United 
States  has  the  right  to  withdraw  its 
consent  from  the  decree,  63  FR  39894. 
The  fact  that  the  defendants  have 
presented  the  United  States  with  a  fait 
accompli  has  the  obvious  purpose  of 


making  the  withdrawal  of  consent  more 
difficuh. 

Finally,  this  Court,  not  the  parties,  has 
the  final  authority  to  approve  the 
proposed  consent  decree.  For  GEMS  to 
say  that  it  has  "completed"  its 
acquisition  of  InnoServ  Technologies 
ignores  that  saUent  fact. 

Dated:  September  16, 1998. 
Respectfully  submitted, 
Ronald  S.  Katz.  Esq.. 

General  Counsel,  ISNI.  Coudert  Brothers.  4 
Embarcadero  Center,  Ste.  3300,  San 
Francisco,  CA  94111,  Telephone:  415-986- 
1300. 

Appendix  4 

Star  Technologies 

Via  Facsimile  and  First  Class  Mail 
(202)  307-9952 

September  16,  1998. 

Ms.  Mary  Jean  Moltenbrey, 

Chief  Civil  Task  Force,  Antitrust  Division, 
U.S.  Department  of  Justice,  325  Seventh 
Street.  N.W.,  Suite  300,  Washington,  DC 
20530 

Dear  Ms.  Moltenbrey:  This  letter  is  in 
response  to  the  request  for  public  comments 
on  the  proposed  settlement  of  the 
government's  action  blocking  the  acquisition 
of  InnoServ  Technologies,  Inc.  by  General 
Electric  Co.  In  accordance  with  the  proposed 
settlement,  GE  is  required  to  sell  InnoServ's 
PREVU  software  to  a  third  party  approved  by 
the  Justice  Department.  The  software's  buyer 
could  then  use  PREVU  in  its  service 
business,  or  resell  or  license  PREVU  to  other 
parties.  Because  Star  Technologies  believes 
that  PREVU  either  contains  software 
developed  by  it  or  that  portions  of  PREVU 
were  derived  from  such  software,  approval  of 
the  sale  of  PREVU  must  address  the 
assignment  of  transfer  of  Star's  underlying 
software. 

By  way  of  background.  Star  Technologies 
was  founded  in  1981  as  a  manufacturer  of 
array  processors,  which  are  devices  used  in 
conjunction  with  general-purpose  computers 
to  accelerate  the  processing  of  large  amounts 
of  numerical  data.  While  the  earliest 
applications  for  Star's  array  processors  were 
in  oil  exploration,  other  applications 
included  molecular  modeling,  and  signal  and 
imaging  processing.  Beginning  in  1984,  Star 
began  selling  its  array  processors  to  General 
Electric  Medical  Systems  for  use  in  GE's  CT 
scanners.  Independently  from  its  business 
relationship  with  GE,  which  constituted  a 
substantial  amount  of  Star's  business  for 
several  years.  Star  developed  various 
versions  of  diagnostic  software  for  testing  its 
array  processors.  The  version  of  software  of 
concern  now  is  known  as  "Star  Maintenance 
Software"  or  "SMS."  Although  developed 
primarily  for  internal  use.  Star  has  licensed 
SMS  to  numerous  customers  solely  for  their 
own  internal  use. 

Among  the  customers  to  whom  Star 
licensed  SMS  were  several  firms  that  perform 
third-party  maintenance  on  GE's  CT 
scanners.  They  use  SMS  to  diagnose  only  the 
array  processor  elements  designed  and 


manufactured  by  Star  that  are  a  comptonent 
of  the  GE  CT  scanners.  While  InnoServ  is 
oirrently  a  customer  of  Star's  for  the  repair 
of  circuit  boards  used  in  Star's  array 
processors.  InnoServ  has  not  licensed  SMS 
from  Star. 

In  recent  discussions  with  Mr.  Philip 
Cannon,  Star's  Vice  President  of  Technology, 
Ms.  Cathy  Donovan,  InnoServ's  Manager  of 
Technical  Support,  acknowledged  that 
PREVU  uses  Star's  diagnostic  software,  and 
also  expressed  her  belief  that  such  use  was 
appropriately  licensed  by  Star.  Assuming 
that  SMS  was  validly  licensed  from  Star,  any 
acquirer  of  PREVU  would  still  need  Star's 
consent  to  transfer  or  assign  that  license 
since  SMS  is  an  integral  part  of  PREVU. 
Absent  a  valid  existing  license,  the  acquirer 
of  PREVU  must  obtain  a  new  license  firom 
Star  for  the  SMS  portion  of  the  PREVU 
system. 

With  respect  to  the  licensing  of  SMS,  Star 
is  willing  to  support  the  appointed  trustee  in 
establishing  with  a  prospective  acquirer  of 
PREVU  an  appropriate  license  for  the  use  of 
Star's  diagnostic  software.  In  any  event.  Star 
wishes  to  be  apprised  of  attempts  to  sell  the 
PREVU  software  so  that  it  can  ensure  that  its 
intellectual  property  is  protected  frt)m 
misuse.  If  you  have  any  questions  or  desire 
additional  information  in  this  regard,  please 
contact  the  undersigned  at  (301)  315-0240. 

Sincerely, 
Star  Technologies,  Inc. 
R.W.  Tschippert, 
Director  of  Contracts. 

Certificate  of  Service 

This  certifies  that  on  November  17,  1998, 
I  caused  copies  of  the  foregoing  Response  to 
Public  Comments  to  be  served  as  indicated 
upon  the  parties  to  this  action  and  courtesy 
copies  to  be  served  as  indicated  upon  each 
commenter: 

By  Hand 

Richard  L.  Rosen,  Esquire, 

Arnold  &  Porter.  555  12th  Street.  Washington. 

D.C.  2004,  Counsel  for  General  Electric 

Company. 

Malcolm  R.  Pfunder,  Esquire, 
Gibson.  Dunn  6-  Crutcher,  LLP,  1050 
Connecticut  Ave..  N.W.,  Washington,  D.C. 
20036.  Counsel  for  Innoserv  Technologies. 
Inc. 

By  Facsimile  (Without  Appendices)  and 
First-Class  Mail 

Robert  Compton, 

Star  Technologies.  1151  Seven  Locks  Road. 
Building  A,  Potomac.  MD  20854.  (301)  315- 
0260  (facsimile). 

Ronald  S.  Katz,  Esquire, 
Coudert  Brothers,  4  Embarcadero  Center. 
Suite  3300.  San  Francisco,  CA  94111.  Counsel 
for  Independent  Service  Network 
International,  (415)  986-0320  (facsimile). 

Jon  B.  Jacobs 

[FR  Doc.  98-32147  Filed  12-8-98;  8:45  am] 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

agency:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  the  price  regulation 
and  will  hold  election  of  its  officers  for 
the  forthcoming  year  as  provided  under 
Article  IV  of  the  Commission's  Bylaws. 

DATES:  The  meeting  is  scheduled  for 
Wednesday,  December  16,  1998  to 
commence  at  the  close  of  the  Proposed 
Rulemaking  Public  Hearing  beginning  at 
9:00  a.m.  as  previously  noticed  at  63  FR 
65563,  65565  (November  27, 1998). 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tuck  Library  Building,  Chubb 
Auditoriiun,  30  Park  Street,  Concord, 
NH  (exit  14  off  1-93). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

(Authority:  (a)  Article  V,  Section  11  of  the 

Northeast  Interstate  Dairy  Compact,  and  7 

U.S.C.  7256.) 

Kenneth  Becker, 

Executive  Director. 

[FR  Doc.  98-32618  Filed  12-8-98;  8:45  am] 

HLUNQ  CODE  1660-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-16055-ML;  ASLBP  No.  99- 
756-01-ML] 

Advanced  Medical  Systems,  Inc.; 
Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207,  the  Presiding 
Officer  in  the  captioned  Subpart  L 
proceeding  is  hereby  replaced  by 
appointing  Administrative  Judge 
Charles  Bechhoefer  as  Presiding  Officer 
in  place  of  Administrative  Judge  B.  Paul 
Cotter,  Jr. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  2.1203  (1997).  The  address  of  the 
new  Presiding  Officer  is:  Administrative 
Judge  Charles  Bechhoefer,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 


Issued  at  Rockville,  Maryland,  this  3rd  day 
of  December  1998. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  98-32628  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-16055-ML-REN;  ASLBP  No. 
95-707-02-ML-flEN] 

Advanced  Medical  Systems,  Inc.; 
Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207,  the  Presiding 
Officer  in  the  captioned  Subpart  L 
proceeding  is  hereby  replaced  by 
appointing  Administrative  Judge 
Charles  Bechhoefer  as  Presiding  Officer 
in  place  of  Administrative  Judge  B.  Paul 
Cotter,  Jr. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  2.1203  (1997).  The  address  of  the 
new  Presiding  Officer  is:  Administrative 
Judge  Charles  Bechhoefer,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

Issued  at  Rockville,  Maryland,  this  3rd  day 
of  December  1998. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  98-32629  Filed  12-8-98;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  Toledo  Edison  Company, 
Centerior  Service  Company,  Ohio 
Edison  Company,  OES  Nuclear,  Inc., 
Pennsylvania  Power  Company,  and 
Duquesne  Light  Company  (Perry 
Nuclear  Power  Plant,  Unit  No.  1);  Order 
Approving  Application  Regarding  the 
Transfer  of  Operating  Authority 

L 

The  Cleveland  Electric  Illuminating 
Company  (CEI),  Centerior  Service 
Company  (CSC),  Duquesne  Light 
Company,  Ohio  Edison  Company  (OE), 
OES  Nuclear,  Inc.,  Pennsylvania  Power 
Company  (Penn  Power),  and  Toledo 
Edison  Company  (TE)  are  the  licensees 
of  the  Perry  Nuclear  Power  Plant,  Unit 
No.  1  (PNPP).  CEI  and  CSC  act  as  agents 
for  the  other  licensees  and  have 


exclusive  responsibility  for,  and  control 
over,  the  physical  construction, 
operation,  and  maintenance  of  PNPP  as 
reflected  in  Operating  License  No.  NPF- 
58.  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  issued  License  No. 
NPF-S8  on  March  18,  1986,  pursuant  to 
Part  50  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  The 
facility  is  located  on  the  shore  of  Lake 
Erie  in  Lake  County,  Ohio, 
approximately  35  miles  northeast  of 
Cleveland,  Ohio. 

n. 

By  application  dated  June  30.  1998,  as 
supplemented  by  submittals  dated 
October  27  and  November  30,  1998,  the 
licensees  requested  approval  of  the 
transfer  of  operating  authority  under  the 
license  to  a  new  company,  FirstEnergy 
Nuclear  Operating  Company  (FENOC), 
and  issuance  of  a  conforming 
amendment.  The  licensees  proposed  to 
transfer  operating  authority  imder  the 
license  to  FENOC  to  allow  it  to  use  and 
operate  PNPP  and  to  possess  and  use 
related  licensed  nuclear  materials  in 
accordance  with  the  same  conditions 
and  authorizations  in  the  current 
operating  license.  The  licensees  have 
also  requested  the  issuance  of  a  license 
amendment  reflecting  the  transfer  of 
operating  authority.  FENOC,  a  wholly- 
owned  subsidiary  of  FirstEnergy 
Corporation,  the  direct  or  indirect 
parent  of  the  owners  of  PNPP  except  for 
Ehiquesne  Light  Company,  would 
become  the  licensed  operator  for  PNPP 
and  would  have  exclusive  control  over 
the  operation  and  maintenance  of  the 
facility.  The  present  plant  organization, 
the  oversight  organizations,  and  the 
engineering  and  support  organizations 
would  be  transferred  essentially  intact 
ftt)m  the  current  operating  licensees  to 
FENOC.  The  technical  qualifications  of 
the  FENOC  organization,  therefore, 
would  be  at  least  equivalent  to  those  of 
the  existing  organization  responsible  for 
operating  the  plant.  CSC,  which  has  no. 
ownership  interest  in  PNPP,  and  is 
licensed  only  as  an  operator  of  PNPP, 
would  be  removed  from  the  license. 

Under  the  proposed  arrangement, 
ownership  of  PNPP  would  remain 
imchanged;  each  owner  would  retain  its 
current  ownership  interest.  FENOC 
would  not  own  any  portion  of  PNPP. 
Likewise,  the  owmers*  entitlement  to 
capacity  and  energy  from  PNPP  would 
not  be  affected  by  the  proposed  transfer 
of  operating  responsibility  for  PNPP  to 
FENOC.  The  owners  would  continue  to 
provide  all  funds  for  FENOC  to  operate, 
maintain,  and  decommission  PNPP.  The 
owners'  responsibilities  would  include 
providing  funding  for  any  emergency 
situations  that  might  arise  at  PNPP. 
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The  licensees  requested  the 
Commission's  approval  of  the  transfer  of 
operating  authority  to  FENOC  and 
issuance  of  a  conforming  license 
amendment  pursuant  to  10  CFR  50.80 
and  50.90.  Notice  of  this  application  for 
approval  and  an  opportunity  for  a 
hearing  were  published  in  the  Federal 
Register  on  August  4,  1998  (63  FR 
41600),  and  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  September  10,  1998 
(63  FR  48531). 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  contained  in  the 
submittals  of  June  30,  October  27.  and 
November  30,  1998,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  FENOC  is 
qualified  to  hold  the  license  to  the 
extent  and  for  the  purposes  described 
above,  and  that  the  transfer  of  the 
license  as  described  above  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  below.  These 
findings  are  supported  by  a  Safety 
Evaluation  dated  December  2,  1998. 

III. 

Accordingly,  pursuant  to  Sections 
105,  161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended:  42 
use  §§  2135,  2201(b),  2201(i),  and  2234; 
and  10  CFR  50.80,  it  is  hereby  ordered 
that  the  Commission  consents  to  the 
transfer  of  the  license  as  described 
herein  to  FENOC,  subject  to  the 
following  conditions: 

(1)  FENOC  shall  not  market  or  broker 
power  or  energy  from  the  Ferry  Nuclear 
Power  Plant,  Unit  No.  1.  The  owmers  are 
responsible  and  accountable  for  the 
actions  of  FENOC  to  the  extent  that  said 
actions  affect  the  marketing  or  brokering 
of  power  or  energy  from  the  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  and,  in 
any  way,  contravene  the  antitrust 
license  conditions  contained  in  the 
license. 

(2)  Should  the  formation  of  FENOC 
and  transfer  of  operating  authority  not 
be  completed  by  December  31,  1999, 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

Action  on  the  proposed  conforming 
license  amendment  will  be  taken  upon 
implementation  of  the  transfer  approved 
by  this  Order. 


For  further  details  with  respect  to  this 
Order,  see  the  licensees'  application 
dated  June  30,  1998,  as  supplemented 
by  submittals  dated  October  27  and 
November  30,  1998.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NVV..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Perry  Public  Library,  3753  Main  Street, 
Perry,  OH  44081. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December. 

For  the  Nuclear  Regulatory  Commission. 

Roy  P.  Zimmerman, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  98-32630  Filed  12-8-98;  8:45  am] 

BILUNO  CODE  759(MI1-4> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-003] 

Consolidated  Edison  Company;  Indian 
Point  Nuclear  Generating  Station,  Unit 
1;  Notice  of  Public  Meeting 

The  NRC  will  conduct  a  public 
meeting  at  the  New  York  State  Armory, 
955  Washington  Street,  Peekskill,  New 
York  10566-5815,  on  January  20,  1999, 
to  discuss  plans  developed  by 
Consolidated  Edison  Company  (Con 
Edison)  to  decommission  the  Indian 
Point  Nuclear  Generating  Station  Unit  1. 
The  Indian  Point  Station,  located  in 
Buchanan,  New  York,  includes  the 
permanently  shutdown  Unit  1  and  two 
operating  units.  Unit  2  is  operated  by 
Consolidated  Edison  Company,  and 
Unit  3  by  New  York  Power  Authority. 
The  meeting  is  scheduled  for  7:00 — 9:30 
p.m.,  and  will  be  chaired  by  Mr.  Francis 
X.  Cameron,  Deputy  Assistant  General 
Counsel  and  Special  Counsel  for  Public 
Liaison,  NRC.  The  public  meeting  is 
being  held  pursuant  to  the  NRC's 
regulations  in  Title  10  of  the  Code  of 
Federal  Regulations,  Section  50.82(a)(4) 
regarding  the  requirements  of  a  public 
meeting  on  the  licensees  plans  for 
decommissioning  the  facility  as 
described  in  the  post-shutdown 
decommissioning  activities  report 
(PSDAR).  Con  Edison  submitted  a 
decommissioning  plan,  which  was 
approved  by  the  NRC  in  January  1996, 
prior  to  the  rule  change  promulgated  at 
61  FR  39301  (July  29,  1996),  requiring 
a  PSDAR.  Decommissioning  plans 
approved  prior  to  the  revision  are 
considered  to  meet  the  requirement  for 
a  PSDAR  and  are  subject  to  the  revised 
regulations,  including  the  requirement 
for  a  public  meeting.  The  meeting  will 


include  a  presentation  by  the  NRC  staff 
on  the  decommissioning  process  and 
NRC  programs  for  regulatory  oversight 
of  decommissioning  activities.  There 
will  also  be  a  presentation  by 
Consolidated  Edison  Company  on 
planned  decommissioning  activities. 
There  will  be  an  opportunity  for 
members  of  the  public  to  ask  questions 
of  NRC  staff  and  Con  Edison 
representatives  and  make  comments 
related  to  decommissioning  of  Indian 
Point  Unit  1.  The  meeting  will  be 
transcribed. 

Con  Edison's  decommissioning  plan 
provides  a  short  discussion  of  the  plant 
history,  a  description  of  the  unit's 
radiological  conditions,  and  a 
description  and  schedule  of  planned 
decommissioning  activities.  This 
decommissioning  plan  and  the  NRC's 
safety  evaluation  associated  with  the 
plan  is  available  for  public  inspection  at 
the  White  Plains  Public  Library,  100 
Martine  Avenue,  White  Plains.  NY 
10601.  For  more  information  contact 
John  L.  Minns,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001;  telephone 
301-415-3166. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  1998. 

For  tlM  Nuclear  Regulatory  Commission. 
SeyoMur  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate  Division 
of  Reactor  Program  Management,  Office  of 
Nuclear  Regulatory  Regulation. 
[FR  Doc.  98-32634  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  Withdrawal  of  Application  for 
An>endment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  STP  Nuclear 
Operating  Company  (the  licensee)  to 
withdraw  its  January  28, 1997, 
application  for  proposed  amendment  to 
Facility  Operating  Licenses  Nos.  NPF- 
76  and  NPF-80  for  the  South  Texas 
Project,  Unit  Nos.  1  and  2.  located  in 
Matagorda  County,  Texas. 

The  proposed  amendment  would 
have  relocated  the  details  of  Technical 
Specification  (TS)  6.2.3  on  the 
Independent  Safety  Engineering  Group 
fi-om  the  Administrative  Controls 


section  of  the  1 
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section  of  the  TSs  and  placed  these 
details  in  the  Updated  Final  Safety 
Analysis  Report. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  12,  1997 
(62  FR  11495).  However,  by  letter  dated 
September  30,  1998,  the  licensee 
withdrevkf  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  28.  1997,  and 
the  licensee's  letter  dated  September  30, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX. 
77488. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  Deceint)er  1998. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  98-32631  Filed  12-8-98;  8:45  am) 

BILLMQ  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation  (Portsmouth 
Gaseous  Diffusion  Plant)  Piketon,  Ohio 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  signihcant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 


the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shovsm  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  seciu-ity,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Difhision  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
writh  10  CFR  51.22(c)(19).  Therefore, 
pursuant  to  10  CFR  51.22(b),  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  for  this  amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  vfith  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  IDecision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Cpmphance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  writhin  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW. 
Washington.  1X3,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  October 
14.  1998. 

Brief  description  of  amendment:  The 
amendment  involves  extension  of  the 
PORTS  Compliance  Plan  completion 
date  related  to  the  removal  of  residual 
quantities  of  highly  enriched  uranium 
(HEUXuranium  enriched  to  10  percent 
by  weight  U-235  or  more)  from 
cylinders  and  the  cleaning  of  the 
emptied  HEU  cylinders  from  December 
31.  1998.  to  March  31,  2000.  The 
amendment  also  involves  extension  of 
the  PORTS  Compliance  Plan  completion 
date,  for  transition  of  regulatory 
oversight  responsibility  from  the 
Department  of  Energy  (DOE)  to  the  NRC. 
for  the  section  of  the  X-705 
decontamination  building  where  HEU 
cylinder  cleaning  operations  are 
ongoing,  from  January  31,  1999,  to  April 
30,  2000.  All  Compliance  Plan 
completion  date  changes  require  prior 
DOE  approval.  As  such,  USEC  requested 
DOE  approval  for  the  above-mentioned 
date  changes  on  September  25,  1998.  On 
October  13,  1998.  LK3E  approved  the 
revision. 

Basis  for  finding  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  amendment,  which 
involves  extensions  of  the  PORTS 
Compliance  Plan  completion  dates,  does 
not  involve  any  need  for  cleaning  of 
additional  HEU  cylinders  and  therefore 
would  not  increase  the  amounts  of  any 
effluents  that  may  be  released  offsite  or 
result  in  any  impact  to  the  environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  amendment  does  not 
involve  any  need  for  cleaning  of 
additional  HEU  cylinders.  Therefore,  it 
will  not  significantly  increase 
individual  or  cumulative  occupational 
radiation  exposure. 
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3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  change  will  not  result 
in  any  construction,  nor  will  this  change 
effect  any  planned  or  existing 
construction  project,  therefore,  there 
will  be  no  construction  impact. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  amendment  does  not 
involve  any  need  for  cleaning  of 
additional  HEU  cylinders  and  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  amendment  only 
involves  extensions  of  the  PORTS 
Compliance  Plan  completion  dates. 
Therefore,  this  change  will  not  result  in 
the  possibility  of  a  new  or  different  kind 
of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  amendment  only 
involves  extensions  of  the  PORTS 
Compliance  Plan  completion  dates. 
Therefore,  the  proposed  change  does  not 
represent  a  reduction  in  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Currently,  at  PORTS,  the  X-705  West 
Annex  is  the  only  area  leased  by  USEC 
from  DOE  which  has  not  been  certified 
by  the  NRC.  Based  on  the  agreement 
signed  between  DOE  and  USEC  on 
October  11.  1995,  the  Regulatory 
Oversight  Agreement  between  DOE  and 
USEC  is  required  to  apply  to  all  areas 
leased  by  USEC  from  DOE  but  not 
certified  by  the  NRC.  As  such, 
operations  in  the  X-705  West  Annex 
will  continue  to  be  conducted  under 
regulation  of  the  ROA  until  the  HEU 
cylinder  cleaning  operations  have  been 
completed  and  the  X-705  West  Annex 
is  certified  by  the  NRC.  While  the  ROA 
is  in  effect.  DOE  staff  has  informed  the 
NRC  staff,  that  they  will  maintain 
regulatory  staff  in  Oak  Ridge, 
Tennessee,  and  a  resident  inspector  at 
PORTS,  to  ensure  that  HEU  cylinder 
cleaning  is  conducted  in  a  safe  and 
secure  manner.  In  addition,  the  NRC 
staff  has  also  reviewed  the  controls  in 
place  in  the  X-705  West  Aimex.  which 
are  relied  upon  by  USEC  to  prevent  it 
fi"om  exceeding  the  NRC-possession 


limits  by  accidentally  transferring 
significant  quantities  of  HEU  bom  the 
X-705  West  Aimex  to  NRC-certified 
areas.  The  NRC  staff  has  determined 
these  controls,  as  well  as  DOE's 
regulatory  oversight  of  the  X-705  West 
Annex  operations,  to  be  sufficient  for 
preventing  USEC  from  exceeding  its 
possession  limits  in  NRC-certified  areas 
at  PORTS.  Therefore,  the  Compliance 
Plan  date  extensions  will  not  result  in 
undue  risk  to  the  public  health  and 
safety,  common  defense  and  security,  or 
the  environment. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective  upon 
issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
This  eunendment  will  revise  Issue  A.4  of 
the  PORTS  Compliance  Plan. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library. 
1220  Gallia  Street.  Portsmouth.  Ohio 
45662 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperieilo, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

|FR  Doc.  98-32637  Filed  12-8-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-1 60] 

Georgia  Institute  of  Technology, 
Georgia  Tech  Research  Reactor; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an  exemption 
from  the  requirements  of  its  regulations 
to  Facility  Operating  License  No.  R-97, 
a  license  held  by  the  Georgia  Institute  of 
Technology  (Georgia  Tech  or  the 
licensee).  The  exemption  would  apply 
to  the  Georgia  Tech  Research  Reactor 
(GTRR).  a  shutdown  and  defueled 
facility  located  in  Atlanta.  Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
eliminate  emergency  response  plan 
requirements  due  to  the  shutdown  and 
defueled  status  of  the  GTRR  facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  appUcation  dated 
August  20, 1998.  The  requested  action 
would  grant  an  exemption  from  the 
requirements  of  10  CFR  50.54(q)  for 
emergency  planning. 


The  Need  for  the  Proposed  Action 

The  nuclear  fuel  was  removed  bom 
the  GTRR  in  February  1996.  By  NRC 
License  Amendment  No.  12.  dated  April 
2. 1998,  the  authority  to  operate  the 
reactor  was  removed  and  the  licensee 
was  authorized  to  possess  the  residual 
by-product  material.  The  tritiated  heavy 
water  was  removed  from  the  facility  in 
July  1998.  In  this  shutdown  and 
defiieled  condition,  the  facility  poses  a 
reduced  risk  to  public  health  and  safety. 
Because  of  this  reduced  risk,  the 
requirements  of  10  CFR  50.54(q)  are  no 
longer  required.  An  exemption  is 
required  from  10  CFR  50.54(q)  to  allow 
the  licensee  to  drop  the  requirement  to 
maintain  and  implement  the  Emergency 
Plan  for  the  GTRR. 

Environmental  Impact  of  the  Proposed 
Action 

Befoje  issuing  the  proposed 
exemption,  the  Commission  will  have 
concluded  that  the  granting  of  the 
exemption  fi-om  certain  portions  of  10 
CFR  50.54(q)  is  acceptable,  as  describe 
in  the  exemption.  The  proposed  action 
will  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  offsite.  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
enviroimiental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
exemption  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
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action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Georgia  Tech  Research 
Reactor. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  25, 1998,  the  NRC  staff 
has  consulted  with  Mr.  Thomas  Hill  of 
the  State  of  Georgia,  Radioactive 
Materials  Program,  Department  of 
Natural  Resources,  regarding  the 
environmental  impacts  of  the  proposed 
action.  The  State  official  had  no 
comment  regarding  environmental 
impacts  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  letter  dated 
August  20,  1998,  which  is  available  for 
public  review  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

IFR  Doc.  98-32638  Filed  12-8-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)  and  10  CFR  140.11(a)(4) 
regarding  financial  protection 
requirements  to  Facility  Operating 
License  No.  DPR-36,  a  license  held  by 
the  Maine  Yankee  Atomic  Power 
Company  (MYAPCo  or  the  licensee). 


The  exemption  would  apply  to  the 
Maine  Yankee  Atomic  Power  Station,  a 
permanently  shutdown  plant  located  at 
the  MYAPC  site  in  Lincoln  County, 
Maine. 

Environniental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.54(w)  regarding  the  amount  of 
onsite  property  insurance  required  for 
the  licensee  and  from  the  requirements 
of  140.11(a)(4)  regarding  the  amount  of 
offsite  property  insurance  required  for 
the  licensee.  The  proposed  a'ction  is  in 
accordance  with  the  licensee's 
application  dated  January  20, 1998.  The 
requested  action  would  allow  MYAPCo 
to  reduce  onsite  insurance  coverage  to 
$50  million  and  offsite  coverage  to  $100 
million.  In  addition,  MYAPCo  would  be 
allowed  to  withdraw  from  the  secondary 
liability  coverage  of  requirements  of  10 
CFR  140.11(a)(4). 

Need  for  the  Proposed  Action 

Maine  Yankee  was  shut  down  in 
December  1996.  By  letter  dated  August 
7, 1997,  the  licensee  informed  the 
Commission  that  it  had  decided  to 
permanently  cease  operations  at  Maine 
Yankee  Atomic  Power  Station  and  that 
all  fuel  had  been  permanently  removed 
ft-om  the  reactor.  In  accordance  with  10 
CFR  50.82(a)(2),  upon  docketing  of  the 
certifications  in  the  letter  of  August  7, 
1997,  the  facility  operating  license  no 
longer  authorizes  MYAPCo  to  operate 
the  reactor  and  to  load  fuel  in  the 
reactor  vessel.  In  this  permanently 
shutdown  condition,  the  facility  poses  a 
reduced  risk  to  public  health  and  safety. 

The  proposed  exemption  is  needed 
because  the  licensee's  required 
insurance  coverage  significantly  exceeds 
the  potential  cost  consequences  of 
radiological  incidents  possible  at  a 
permanently  shutdown  and  defueled 
nuclear  power  plant  that  has  cooled 
more  than  21  months.  Since  Maine 
Yankee  no  longer  contributes  as  great  a 
risk  as  does  an  operating  plant,  this 
reduction  in  risk  should  be  reflected  in 
the  indemnification  requirements  to 
which  the  licensee  is  subject.  Approval 
of  this  request  would  allow  a  more 
equitable  allocation  of  financial  risk. 

Environmental  Impact  of  the  Proposed 
Action 

The  NRC's  evaluation  of  the  proposed 
exemption  fi-om  10  CFR  50.54(w)  and  10 
CFR  140.11(a)(4)  indicates  that  issuance 
of  the  proposed  exemption  is  an 
administrative  action  that  will  not  have 
any  environmental  impact.  The  licensee 
maintains  and  operates  the  plant  in  a 


configuration  necessary  to  support  the 
safe  storage  of  spent  fuel  and  to  comply 
with  the  facility  operating  license  and 
NRC's  rules  and  regulations. 

No  changes  are  being  made  in  the 
types  or  amounts  of  any  radiological 
effluents  that  may  be  released  off  site. 
There  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Witb  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  nonradiological  environmental 
impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  action  would  be  to  deny  the  request, 
thereby  requiring  the  licensee  to 
maintain  insurance  coverage  required  of 
an  operating  plant  (no-action 
alternative);  such  an  action  would  not 
enhance  the  protection  of  the 
environment.  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The  impacts  of 
the  proposed  action  and  the  alternative 
are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Envirorunental  Statement 
related  to  operation  of  Maine  Yankee 
Atomic  Power  Station,  (July  1972). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  1,  1998,  the  NRC  staff 
consulted  with  Mr.  Patrick  Dostie  of  the 
State  of  Maine,  Department  of  Human 
Services,  regarding  the  environmental 
impact  of  the  proposed  action.  He  did 
not  object  to  issuance  of  the  exemption. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
humag  environment. 

Accordingly,  the  Commission  will  not 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
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For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters,  dated 
January  20  and  May  15, 1998,  which  are 
available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Local  Public 
Document  Room  at  the  Wiscasset  Public 
Library,  High  Street,  Post  Office  Box 
367,  Wiscasset,  Maine,  04578. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December  1998. 

For  The  Nuclear  Regulatory  Commission 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  98-32639  Filed  12-8-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corporation; 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  1  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-63,  issued  to  Niagara  Mohawk 
Power  Corporation  (the  licensee),  for 
operation  of  the  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  located  in 
the  town  of  Scriba,  Oswego  County, 
New  York. 

Environinental  Assessment 

Identification  of  the  Proposed  Action: 

The  proposed  action  would  exempt 
the  licensee  from  the  requirement  of  10 
CFR  70.24,  that  requires  that  the 
licensee  maintain,  in  each  area  in  which 
special  nuclear  material  is  handled, 
used,  or  stored,  a  monitoring  system 
that  will  energize  clearly  by  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  special  nuclear 
material  is  handled,  used,  or  stored  to 
ensure  that  all  personnel  withdraw  to  an 
area  of  safety  upon  sounding  of  the 
alarm,  to  familiarize  personnel  with  the 
evacuation  plan,  to  designate 
responsible  individuals  for  safety  upon 
sounding  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency.  The  proposed  action  is  in 
accordance  with  the  licensee's 


application  for  an  exemption  dated 
November  6, 1998. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure,  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alert  to  the 
fact  and  would  take  appropriate  action. 
At  a  commercial  nuclear  power  plant, 
the  inadvertent  criticality  with  which  10 
CFR  70.24  is  concerned  could  occur 
during  fuel  handling  operations.  The 
special  nuclear  material  that  could  be 
assembled  in  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  onsite  at  a  given  location 
is  small  enough  to  preclude  achieving  a 
critical  mass.  Because  the  fuel  is  not 
enriched  beyond  5.0  weight  percent 
uranium-235,  and  because  commercial 
nuclear  plant  licensees  have  procedures 
and  features  that  are  designed  to  prevent 
inadvertent  criticality,  the  staff  has 
determined  that  an  inadvertent 
criticality  would  not  likely  occur  due  to 
the  handling  of  special  nuclear  material 
at  a  commercial  power  reactor. 
Therefore,  the  requirements  of  10  CFR 
70.24  are  not  necessary  to  ensure  the 
safety  of  personnel  during  the  handling 
of  special  nuclear  materials  at 
commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1  Technical 
Specifications,  the  design  of  the  fuel 
storage  racks  providing  geometric 
spacing  of  the  fuel  assemblies  in  their 
storage  locations,  and  administrative 
controls  imposed  on  fuel  handling 
procedures.  The  proposed  action  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action.  Accordingly,  the 


Commission  concludes  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  ahemative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action,  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  related  to  the  operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  1,  dated  January  1974  (39  Federal 
Register  3309,  dated  January  25,  1974). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  19,  1998,  the  staff 
consulted  with  the  New  York  State 
official,  Jack  Spath  of  the  New  York 
State  Research  and  Development 
Authority,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  6, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bajwa, 

Director,  Project  Directorate  l-l.  Division  of 
Reactor  Projects— l/II.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  98-32625  Filed  12-8-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

State  of  Maine:  Discontinuance  of 
Certain  Commission  Regulatory 
Auttiority  and  Responsibility  Within 
The  State:  Republication 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Agreement  with  State 

of  Maine:  Republication. 

summary:  The  Nuclear  Regulatory 
Comniission  is  publishing  a  Federal 
Register  notice  containing  the  Maine 
Agreement  to  correct  a  reference  to  the 
Maine  revised  statutes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  O'Brien,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
telephone  (301)  415-2308. 
SUPPLEMENTARY  INFORMATION: 

The  Nuclear  Regulatory  Commission 
(NRC)  is  publishing  a  Federal  Register 
notice  originally  published  on 
Thursday,  April  16,  1992  (57  FR  13388). 
The  NRC  is  republishing  this  document 
because  of  an  incorrect  reference  made 
to  "Maine  Revised  Statutes  Annotated 
Section  284."  The  reference  should  read 
"Maine  Revised  Statutes  Annotated   . 
Section  684."  The  Agreement  is 
pubhshed  in  accordance  with  the 
requirements  of  Public  Law  86-373 
(Section  274  of  the  Atomic  Energy  Act 
of  1954,  as  amended).  The  exemptions 
from  the  Commission's  licensing 
authority  have  been  published  in  the 
Federal  Register  and  codified  as  Part 
150  of  the  Commission's  regulations  in 
Title  10  of  the  Code  of  Federal 
Regulations.  The  complete  version  of 
the  April  16,  1992,  Federal  Register 
notice  is  presented  below  with  the 
corrected  citation. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Cpmmission. 
Richard  L.  Bangart, 

Director,  Office  of  State  Programs. 

AGREEMENT  BETWEEN  THE  UNITED 
STATES  NUCLEAR  REGULATORY 
COMMISSION  AND  THE  STATE  OF 
MAINE  FOR  DISCONTINUANCE  OF 
CERTAIN  COMMISSION 
REGULATORY  AUTHORFFY  AND 
RESPONSIBIUTY  WFTHIN  THE 
STATE  PURSUANT  TO  SECTION  274 
OF  THE  ATOMIC  ENERGY  ACT  OF 
1954,  AS  AMENDED 

Whereas,  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 


(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7,  and  8,  and 
Section  161  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
Sections  lle.(l)  and  (2)  of  the  Act, 
source  materials  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and 

Whereas,  The  Governor  of  the  State  of 
Maine  is  authorized  under  Maine 
Revised  Statutes  Annotated  Section  684 
to  enter  into  this  Agreement  with  the 
Commission;  and 

Whereas.  The  Governor  of  the  State  of 
Maine  certified  on  March  5,  1990,  that 
the  State  of  Maine  (hereinafter  referred 
to  as  the  State)  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  this  Agreement,  and  that  the 
State  desires  to  assume  regulatory 
responsibility  for  such  materials;  and 

Whereas,  The  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible;  and 

Whereas,  The  Commission  and  the 
State  recognize  the  desirability  of 
reciprocal  recognition  of  licenses  and 
exemptions  from  licensing  of  those 
materials  subject  to  this  Agreement;  and 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Act,  as  amended; 

Now  therefore,  it  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  State,  acting  in  behalf 
of  the  State,  as  follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  11,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the  State 
under  Chapters  6,  7,  and  8,  and  Section 
161  of  the  Act  with  respect  to  the 
following  materials: 

A.  Byproduct  materials  as  defined  in 
Section  lle.(l)  of  the  Act; 

B.  Source  materials;  and 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 


Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B.  The  export  from  or  import  into  the 
United  States  of  byproduct,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  byproduct,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission; 

D.  The  disposal  of  such  other 
byproduct,  source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission; 

E.  The  land  disposal  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons;  and 

F.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resultftig  byproduct  material. 

Article  III 

This  Agreement  may  be  amended, 
upon  application  by  the  State  and 
approval  by  the  Commission,  to  include 
the  additional  area(s)  specified  in 
Article  II,  paragraph  E  or  F,  whereby  the 
State  can  exert  regulatory  control  over 
the  materials  stated  herein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  byproduct,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  lisense  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules,  regulations,  or  orders  to  protect 
the  common  defense  and  security,  to 
protect  restricted  data  or  to  guard 
against  the  loss  or  diversion  of  special 
nuclear  material. 

Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  with  the  State  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
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State  and  Commission  programs  for 
protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  will  use  its  best  efforts  to 
cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  State's  program  will  continue  to  be 
compatible  witb  the  program  of  the 
Commission  for  the  regulation  of  Uke 
materials.  The  State  and  the 
Commission  will  use  their  best  efforts  to 
keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations  and  licensing,  inspection 
and  enforcement  policies  and  criteria, 
and  to  obtain  the  comments  and 
assistance  of  the  other  party  thereon. 

Article  VII 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials 
listed  in  Article  I  licensed  by  the  other 
party  or  by  any  Agreement  State. 
Accordingly,  tbe  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  may  terminate  or  suspend  all  or 
part  of  this  Agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1)  such 
termination  or  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
(2)  the  State  has  not  complied  wdth  one 
or  more  of  the  requirements  of  Section 
274  of  the  Act.  The  Commission  may 
also,  pursuant  to  Section  274j  of  the  Act, 
temporarily  suspend  all  or  part  of  this 
Agreement  if,  in  the  judgement  of  the 
Commission,  an  emergency  situation 
exists  requiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  this  Agreement  and  actions 
taken  by  the  State  under  this  Agreement 
to  ensure  compliance  with  Section  274 
of  the  Act. 

ArUcle  IX 

This  Agreement  shall  become 
effective  on  April  1,  1992,  and  shall 
remain  in  effect  unless  and  until  such 
time  as  it  is  terminated  pursuant  to 
Article  Vm. 


Done  at  Rockville,  Maryland  in  triplicate, 
this  16th  day  of  March,  1992. 

For  the  United  States  Nuclear  Regulatory 
Commission,  Ivan  Selin,  Chairman. 

Done  at  Augusta,  Maine,  in  triplicate,  this 
25th  day  of  March,  1992. 

For  the  State  of  Maine,  John  R.  McKeman, 
Jr.,  Governor. 

Dated  at  Rockville,  this  9th  day  of  April, 
1992. 

For  the  United  States  Nuclear  Regulatory 
Commission. 
Sheldon  A.  Schwartz, 
Deputy  Director.  Office  of  State  Programs. 
|FR  Doc.  98-32636  Filed  12-8-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Licenses:  ProgranrvSpecific 
Guidance  About  Licenses  of  Broad 
Scope;  Reopening  of  Public  Comment 
Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Reopening  of  public  comment 

period. 


SUMMARY:  On  September  16,  1998,  the 
Nuclear  Regulatory  Commission  (NRC) 
announced  the  availability  of  and 
requested  comment  on  draft  NUREG- 
1556,  Volume  11,  "Consolidated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  about 
Licenses  of  Broad  Scope,"  dated  August 
1998  (63  FR  49615).  The  comment 
period  for  NUREG-1556,  Volume  11, 
expired  on  December  7,  1998.  A 
commenter  noted  that  the  original 
comment  period  was  too  short  to 
thoroughly  review,  understand,  and 
comment  on  the  document.  In  response 
to  this  comment  and  to  ensure  that  all 
interested  parties  have  an  opportunity 
to  provide  comments,  the  Commission 
has  decided  to  reopen  the  comment 
period  for  NUREG-1556,  Volume  11. 
DATES:  The  comment  period  has  been 
reopened  and  will  now  expire  on 
December  31, 1998.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  only  able  to  ensure  consideration  of 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand-deliver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland,  between  7:30  a.m. 


and  4:15  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  DLM1@NRC.GOV. 
Those  considering  public  comment 
may  request  a  free  single  copy  of  draft 
NUREG-1556,  Volume  11,  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Mrs.  Sally  L. 
Merchant,  Mail  Stop  TWFN  9-F-31, 
Washington,  DC  20555-0001. 
Alternatively,  submit  requests  through 
the  Internet  by  addressing  electronic 
mail  to  slm2@nrc.gov.  A  copy  of  draft 
NUREG-1556,  Volume  11,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sally  L.  Merchant,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7874;  electronic  mail  address: 
slm2@nrc.gov. 

Electronic  Access 

Draft  NUREG-1556,  Vol.  11  is 
available  electronically  by  visiting 
NRC's  Home  Page  (http://www.nrc.gov/ 
NRC/nucmat.html). 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 

Josephine  M.  Piccone, 

Chief,  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

IFR  Doc.  98-32633  Filed  12-8-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Final  Comments  on  Draft 
Nureg-1628  "Staff  Responses  to 
Frequently  Asked  Questions 
Concerning  Decommissioning  of 
Nuclear  Power  Reactors" 

The  U.S.  Nuclear  Regulatory 
Commission  is  aimouncing  that  final 
comments  on  NUREG-1628,  "Staff 
Responses  to  Frequently  Asked 
Questions  Concerning  Decommissioning 
of  Nuclear  Power  Reactors."  are  due  by 
January  30.  1999.  NUREG-1628  was 
issued  for  public  comment  on  April  21. 
1998. 

This  document,  through  a  question- 
and-answer  format,  provides  general 
information  on  decommissioning  to 
members  of  the  public.  As  a  result  of 
comments  received  to  date  ft-om 


members  of  the 
document  will  1 

The  report  co 
the  following  to 
decommissionii 
alternatives,  ex] 
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Comments  or 
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Direction  Branc 
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members  of  the  public,  the  final 
document  will  be  updated. 

The  report  contains  information  on 
the  following  topics  as  they  relate  to 
decommissioning:  decommissioning 
alternatives,  experience  in  the  U.S. 
regulation  of  decommissioning,  low- 
level  waste  storage  and  disposal  of 
wastes  associated  with  facility  storage 
and  decommissioning,  high-level  waste 
storage  and  disposal,  license 
termination,  and  hazards  associated 
with  decommissioning. 

Comments  on  NUREG-1628  should 
be  sent  to  the  Chief,  Rules  Review  and 
Direction  Branch,  Office  of 
Administration,  Mail  Stop  T6-D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  fax 
comments  to  301-415-3313.  For  further 
information,  contact  John  L.  Minns, 
Non-Power  Reactors  and 
E)ecommissioning  Project  EKrectorate, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001;  telephone: 
301-415-3166. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  9a-32632  Filed  12-8-98;  8:45  am] 

BILUNQ  CODE  75«>-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Reinhold,  Office  of  Human 
Resources  and  EEO,  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Washington,  DC  20415,  (202)  606-1882. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 


Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

The  following  have  been  designated 
as  regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

John  U.  Sepulveda,  Deputy  Director 
Leigh  Shein,  Chief  of  Staff 
William  E.  Flynn,  Associate  Director 
Henry  Romero,  Associate  Director 
Richard  A.  Ferris,  Associate  Director 
Mary  Lou  Lindholm,  Associate  Director 
Carol  J.  Okin,  Associate  Director 
Donna  D.  Beecher,  Director  of  Human 
Resources  and  EEO 

[FR  Doc.  98-32652  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23581;  812-11408] 

CCB  Funds;  Notice  of  Application 

December  1, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicant, 
CCB  Funds  (formerly.  111  Corcoran 
Funds)  ("Trust"),  on  behalf  of  its 
portfolio  CCB  Equity  Fund  ("Fund"), 
seeks  an  order  to  permit  an  in-kind 
redemption  of  shares  of  the  Fimd  by  an 
affiliated  person  of  the  Fund. 
RUNG  DATE:  The  application  was  filed 
on  November  18,  1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  24,  1998,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Applicant,  Federated  Investors 
Tower,  Pittsburgh,  Pennsylvania  15222- 
3779. 


FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549  (tel.  no.  202-942-8090). 

Applicant's  Representations 

1.  The  Trust,  organized  as  a 
Massachusetts  business  trust,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
Fund  is  a  series  of  the  Trust.  Central 
Carolina  Bank  and  Trust  Company 
("Adviser")  serves  as  the  Fund's 
investment  adviser.  The  Adviser  is 
exempt  from  registration  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Franklin  Street 
Advisors,  Inc.,  registered  under  the 
Advisers  Act,  serves  as  the  Fund's 
subadviser  ("Sub-Adviser").  The 
Adviser  and  the  Sub-Adviser  are  not 
affiliated. 

2.  North  Carolina  Employees  State 
Retirement  System  ("Affiliated 
Shareholder")  is  a  retirement  trust  for 
employees  of  the  state  of  North 
Carolina.  The  Affiliated  Shareholder 
owns  approximately  83.7%  of  the 
outstanding  shares  of  the  Fund. 

3.  The  Affiliated  Shareholder  has 
concluded  that  the  assets  invested  in  the 
Fund  should  be  managed  directly  by  the 
Sub-Adviser.  The  Affiliated  Shareholder 
has  notified  the  Fimd  that  it  intends  to 
redeem  all  of  its  shares  of  the  Fund.  On 
November  17,  1998,  the  Fimd's  board  of 
trustees,  including  all  of  the 
independent  trustees,  determined  that  it 
would  be  in  the  best  interests  of  the 
Fund  and  its  shareholders  to  redeem  the 
shares  of  the  Affiliated  Shareholder  in- 
kind. 

Applicant's  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  bora  knovdngly 
purchasing  any  security  fi^m  the 
company.  Section  2(a)(3)(A)  of  the  Act 
defines  "affiliated  person"  of  another 
person  to  include,  among  others,  any 
person  owning  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person  and  any  person 
controlling,  controlled  by  or  under 
common  control  with  the  other  p>erson. 
Under  section  2(a)(9)  of  the  Act,  a 
person  that  owns  beneficially  more  than 
25%  of  the  voting  securities  of  a 
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company  is  presumed  to  control  the 
company. 

2.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a)  of 
the  Act.  the  Commission  shall  exempt  a 
proposed  transaction  from  section  17(a) 
of  the  Act  if  evidence  establishes  that: 
(a)  the  terms  of  the  proposed  transaction 
are  reasonable  and  fair  and  do  not 
involve  overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicant  states  that  the  Affiliated 
Shareholder  is  an  affiliated  person  of 
the  Fund  because  it  owns  beneficially  in 
excess  of  25%  of  the  Fund's  shares.  To 
the  extent  that  the  proposed  in-kind 
redemption  would  be  considered  to 
involve  the  "purchase"  of  the  Fund's 
portfolio  securities  by  the  Affiliated 
Shareholder,  applicant  states  that  the 
proposed  in-kind  redemption  would  be 
prohibited  by  section  17(a)(2)  of  the  Act. 

4.  Applicant  submits  that  the  terms  of 
the  proposed  in-kind  redemption  meet 
the  standards  set  forth  in  section  17(b) 
of  the  Act.  Applicant  asserts  that  neither 
the  Adviser  nor  the  Affiliated 
Shareholder  will  have  any  opportunity 
to  select  the  specific  portfolio  securities 
to  be  distributed.  Rather,  the  Affiliated 
Shareholder  will  receive  a  pro  rata  share 
of  each  portfolio  security  held  by  the 
Fund,  except  for  odd  lot  securities, 
fractional  shares  and  accrual  on  such 
securities.  Applicant  further  states  that 
the  portfolio  securities  to  be  distributed 
to  the  Affiliated  Shareholder  will  be 
valued  according  to  an  objective, 
verifiable  standard  and  that  the  in-kind 
redemption  is  consistent  with  the 
investment  policies  of  the  Fund. 
Applicant  also  states  that  the  proposed 
in-kind  redemption  is  consistent  with 
the  general  purposes  of  the  Act. 

Applicant's  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Fund  will  distribute  to  the 
Affiliated  Shareholder  pursuant  to  the 
in-kind  redemption  of  pro  rata  share  of 
each  portfolio  security  held  by  the  Fund 
("In-Kind  Securities"),  provided  that  the 
Fund  may  distribute  cash  in  lieu  of  odd 
lot  securities,  fractional  shares  and 
accruals  on  such  securities. 

2.  The  In-Kind  Securities  distributed 
to  the  Affiliated  Shareholder  will  be 
valued  in  the  same  manner  as  they 
would  be  valued  for  purposes  of 
computing  the  Fund's  net  asset  value. 

3.  The  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 


which  the  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of  the 
rdemption  setting  forth  a  description  of 
each  security  distributed  in-kind,  the 
terms  of  the  in-kind  distribution  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-32600  Filed  12-8-98;  8:45  am-j 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23586:812-11364] 

Credit  Suisse  First  Boston 
Corporation;  Notice  of  Application 

December  2.  1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  under  section  6(c)  of 
the  Act  for  an  exemption  from  section 
14(a)  of  the  Act,  and  under  section  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPUCAT10N:  Credit  Suisse 
First  Bost  Corporation  ("CSFB") 
requests  an  order  with  respect  to  the 
SAILS  trusts  ("SAILS  Trusts")  and 
future  trusts  that  are  substantially 
similar  to  the  SAILS  Trusts  and  for 
which  CSFB  will  serve  as  a  principal 
underwriter  (collectively,  the  "Trusts") 
that  would  (i)  permit  other  registered 
investment  companies,  and  companies 
excepted  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  (c)(7)  of  the  Act,  to  own  a 
greater  percentage  of  the  total 
outstanding  voting  stock  (the 
"Securities")  of  any  Trust  than  that 
permitted  by  section  12(d)(1),  (ii) 
exempt  the  Trusts  from  the  initial  net 
worth  requirements  of  section  14(a),  and 
(iii)  permit  the  Trusts  to  purchase  U.S.    . 
government  securities  from  CSFB  at  the 
time  of  a  Trusts'  initial  issuance  of 
Securities. 

RUNG  DATE:  The  application  was  filed 
on  October  19,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  CSFB  with  a  copy 


of  the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  December  28, 
1998,  and  should  be  accompanied  by 
proof  of  service  on  CSFB,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Credit  Suisse  First  Boston 
Corporation,  Eleven  Madison  Avenue, 
New  York.  New  York  10010-3629. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  (202)  942-8090). 

Applicant's  Representations 

1.  Each  Trust  will  be  limited-grantor 
trust  registered  under  the  Act  as  a  non- 
diversified,  closed-end  management 
investment  company.  CSFB  will  serve 
as  a  principal  underwriter  (as  defined  in 
section  2(a)(29)  of  the  Act)  of  the 
Securities  issued  to  the  public  by  each 
Trust. 

2.  Each  Trust  will,  at  the  time  of  its 
issuance  of  Securities,  (i)  enter  into  one 
or  more  forward  purchase  contracts  (the 
"Contracts")  with  a  counterparty  to 
purchase  a  formulaically-determined 
number  of  a  specified  equity  security  or 
securities  (the  "Shares")  of  one 
specified  issuer,^  and  (ii)  in  some  cases, 
purchase  certain  U.S.  Treasury 
securities  ("Treasures"),  which  may 
include  interest-only  or  principal-only 
securities  maturing  at  or  prior  the 
Trust's  termination.  The  Trusts  will 
purchase  the  Contracts  from 
counterparties  that  are  not  affiliated 
with  either  the  relevant  Trust  or  CSFB. 
The  investment  objective  of  each  Trust 
will  be  to  provide  to  each  holder  of 
Securities  ("Holder")  (i)  current  cash 
distributions  from  the  proceeds  of  any 


'  Initially,  no  Trust  will  hold  Contracts  relating  to 
the  Shares  of  more  than  one  issuer.  However,  if 
certain  events  specified  in  the  Contracts  occur,  such 
as  the  issuer  of  Shares  spinning-off  securities  of 
another  issuer  to  the  holders  of  the  Shares,  the 
Trust  may  receive  shares  of  more  than  one  issuer 
at  the  termination  of  the  Contracts. 
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Treasuries,  and  (ii)  participation  in,  or 
limited  exposure  to,  changes  in  the 
market  value  of  the  underlying  Shares. 

3.  In  all  cases,  the  Shares  will  trade 
in  the  secondary  market  and  the  issuer 
of  the  Shares  will  be  a  reporting 
company  under  the  Securities  Exchange 
Act  of  1934.  The  number  of  Shares,  or 
the  value  of  the  Shares,  that  will  be 
dehvered  to  a  Trust  pursuant  to  the 
Contracts  may  be  fixed  (e.g.,  one  Share 
per  Security  issued)  or  may  be 
determined  pursuant  to  a  formula,  the 
product  of  which  will  vary  with  the 
price  of  the  Shares.  A  formula  generally 
will  result  in  each  Holder  of  Securities 
receiving  fewer  Shares  as  the  market 
value  of  the  Shares  increases,  and  more 
Shares  as  their  market  value  decreases.^ 
At  the  termination  of  each  Trust,  each 
Holder  will  receive  the  number  of 
Shares  per  Security,  or  the  value  of  the 
Shares,  as  determined  by  the  terms  of 
the  Contracts,  that  is  equal  to  the 
Holder's  pro  rata  interest  in  the  Shares 
or  amount  received  by  the  Trust  under 
the  Contracts.  3 

4.  Securities  issued  by  the  Trusts  will 
be  listed  on  a  national  securities 
exchange  or  traded  on  The  Nasdaq 
National  Market  System.  Thus,  the 
Securities  will  be  "national  market 
system"  securities  subject  to  public 
price  quotation  and  trade  reporting 
requirements.  After  the  Seciu-ities  are 
issued,  the  trading  price  of  the 
Securities  is  expected  to  vary  from  time 
to  time  based  primarily  upon  the  price 
of  the  underlying  Shares,  interest  rates, 
and  other  factors  affecting  conditions 
and  prices  in  the  debt  and  equity 
markets.  CSFB  currently  intends,  but 
will  not  be  obligated,  to  make  a  market 
in  the  Securities  of  each  Trust. 

5.  Each  Trust  will  be  internally 
managed  by  three  trustees  and  will  not 
have  a  separate  investment  adviser.  The 
trustees  will  have  limited  or  no  power 
to  vary  the  investments  held  by  each 
Trust.  A  bank  or  banks  qualified  to  serve 
as  a  trustee  under  the  Trust  Indenture 
Act  of  1939,  as  amended,  will  act  as 
custodial  for  each  Trust's  assets  and  as 
administrator,  paying  agent,  registrar. 
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»A  formula  is  likely  to  limit  the  Holder's 
participation  in  any  appreciation  of  the  underlying 
Shares,  and  it  may,  in  some  cases,  limit  the  Holder's 
exposure  to  any  depreciation  in  the  underlying 
Shares.  It  is  anticipated  that  the  Holders  will 
receive  yield  greater  than  the  ordinary  dividend 
yield  on  the  Shares  at  the  time  of  the  issuance  of 
the  Securities,  which  is  intended  to  compensate 
Holders  for  the  limit  on  the  Holders'  participation 
in  any  appreciation  of  the  underlying  Shares.  In 
some  cases,  there  may  be  an  upper  limit  on  the 
value  of  the  Shares  that  a  Holder  will  ultimately 
receive. 

*The  contracts  may  provide  for  an  option  on  the 
pert  of  a  counterparty  to  deliver  Shares,  cash,  or  a 
combination  of  Shares  and  cash  to  the  Trust  at  the 
tsunination  of  each  Trust. 


and  transfer  agent  with  respect  to  the 
Securities  of  each  Trust.  Any  such  bank 
will  have  no  other  affiliation  with,  and 
will  not  be  engaged  in  any  other 
transaction  with,  any  Trust.  The  day-to- 
day administration  of  each  Trust  will  be 
carried  out  by  CSFB  or  by  the  bank. 

6.  The  Trusts  will  be  structured  so 
that  the  trustees  are  not  authorized  to 
sell  the  Contracts  or  Treasuries  under 
any  circumstances  or  only  upon  the 
occurrence  of  certain  events  under  a 
Contract.  The  Trusts  will  hold  the 
Contracts  imtil  maturity  or  any  earlier 
acceleration,  at  which  time  they  will  be 
settled  according  to  their  terms. 
However,  in  the  event  of  the  bankruptcy 
or  insolvency  of  any  counterparty  to  a 
Contract  with  a  Trust,  or  the  occiurence 
of  certain  other  events  provided  for  in 
the  Contract,  the  obligations  of  the 
counterparty  under  the  Contract  may  be 
accelerated  and  the  available  proceeds 
of  the  Contract  will  be  distributed  to  the 
Holders. 

7.  The  trustees  of  each  Trust  will  be 
selected  initially  by  CSFB,  together  with 
any  other  initial  Holders,  or  by  the 
grantors  of  the  Trust.  The  Holders  of 
each  Trust  will  have  the  right,  upon  the 
declaration  in  writing  or  vote  of  more 
than  two-thirds  of  the  outstanding 
Securities  of  the  Trust,  to  remove  a 
trustee.  Holders  will  be  entitled  to  a  full 
vote  for  each  Security  held  on  all 
matters  to  be  voted  on  by  Holders  and 
will  not  be  able  to  cumulate  their  votes 
in  the  election  of  trustees.  The 
investment  objectives  and  policies  of 
each  Trust  may  be  changed  only  with 
the  approval  of  a  "majority  of  the 
Trust's  outstanding  Securities"*  or  any 
greater  nimiber  required  by  the  Trust's 
constituent  documents.  Unless  Holders 
so  request,  it  is  not  expected  that  the 
Trusts  will  hold  any  meetings  of 
Holders,  or  that  Holders  will  ever  vote. 

8.  The  Trusts  will  not  be  entitled  to 
any  rights  with  respect  to  the  Shares 
until  any  Contracts  requiring  delivery  of 
the  Shares  to  the  Trust  are  settled,  at 
which  time  the  Shares  will  be  promptly 
distributed  to  Holders.  The  Holders, 
therefore,  will  not  be  entitled  to  any 
rights  with  respect  to  the  Shares 
(including  voting  rights  or  the  right  to 
receive  any  dividends  or  other 
distributions)  until  receipt  by  them  of 
the  Shares  at  the  time  the  Trust  is 
liquidated. 

9.  Each  Trust  will  be  structured  so 
that  its  organizational  and  ongoing 
expenses  will  not  be  borne  by  the 


*  A  "majority  of  the  Trust's  outstanding 
Securities"  means  the  lesser  of  (i)  67%  of  the 
Securities  represented  at  a  meeting  at  which  more 
than  50%  of  the  outstanding  Securities  are 
represented,  and  (ii)  more  than  50%  of  the 
outstanding  Securities. 


Holders,  but  rather,  directly  or 
indirectly,  by  CFSB,  the  counterparties, 
or  another  third  party,  as  will  be 
described  in  the  prospectus  for  the 
relevant  Trust.  At  the  time  of  the 
origihal  issuance  of  the  Securities  of  any 
Trust,  there  will  be  paid  to  each  of  the 
administrator,  the  custodian,  and  the 
paying  agent,  and  to  each  trustee,  a  one- 
time amount  in  respect  of  such  agent's 
fee  over  its  term.  Any  expenses  of  the 
Trust  in  excess  of  this  anticipated 
amount  will  be  paid  as  incurred  by  a 
party  other  than  the  Trust  itself  (which 
party  may  be  CSFB). 

Applicant's  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(l)(A)(i)  of  the  Act 
prohibits  (i)  any  registered  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
voting  stock  of  any  other  investment 
company,  and  (ii)  any  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
voting  stock  of  any  registered 
investment  company  A  company  that  is 
excepted  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  (c)(7)  of  the  Act  is  deemed  to 
be  an  investment  company  for  purposes 
of  section  12(d)(l)(A)(i)  of  the  Act  under 
sections  3(c)(1)  and  (c)(7)(D)  of  the  Act. 
Section  12(d)(1)(C)  of  the  Act  similarly 
prohibits  any  investment  company, 
other  investment  companies  having  the 
same  investment  adviser,  and 
companies  controlled  by  such 
investment  companies  form  owning 
more  than  10%  of  the  total  outstanding 
voting  stock  of  any  closed-end 
investment  company . 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
pro'rtsion  of  section  12(d)(1),  if,  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
protection  of  investors. 

3.  CSFB  states  that,  in  order  for  the 
Trusts  to  be  marketed  most  successfully, 
and  to  be  traded  at  a  price  that  most 
accurately  reflects  their  value,  it  is 
necessary  for  the  Securities  of  each 
Trust  to  be  offered  to  large  investment 
companies  and  investment  company 
complexes.  CSFB  states  that  these 
investors  seek  to  spread  the  fixed  costs 
of  analyzing  specific  investment 
opportunities  by  making  sizable 
investments  in  those  opportunities. 
Conversely,  CSFB  asserts  that  it  may  not 
be  economically  rational  for  the 
investors,  or  their  advisers,  to  take  the 
time  to  review  an  investment 
opportunity  if  the  amount  that  the 
investors  would  ultimately  be  permitted 
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to  purchase  is  immaterial  in  light  of  the 
total  assets  of  the  investment  company 
or  investment  company  complex. 
Therefore,  CSFB  argues  that  these 
investors  should  be  able  to  acquire 
Seciuities  in  each  Trust  in  excess  of  the 
limitations  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C).  CSFB 
requests  that  the  SEC  issue  an  order 
under  section  12(d)(l)(J)  exempting  the 
Trusts  from  the  limitations. 

4.  CSFB  states  that  section  12(d)(1) 
was  designed  to  prevent  one  investment 
company  from  buying  control  of  other 
investment  companies  and  creating 
complicated  pyramidal  structures.  CSFB 
also  states  that  section  12(d)(1)  w^as 
intended  to  address  the  layering  of  costs 
to  investors. 

5.  CSFB  asserts  that  the  concerns 
about  pyramiding  and  undue  influence 
generally  do  not  arise  in  the  case  of  the 
Trusts  because  neither  the  trustees  nor 
the  Holders  will  have  the  power  to  vary 
the  investments  held  by  each  Trust  or  to 
acquire  or  dispose  of  the  assets  of  the 
Trusts.  To  the  extent  that  Holders  can 
change  the  composition  of  the  board  of 
trustees  or  the  fundamental  policies  of 
each  Trust  by  vote,  CSFB  argues  that 
any  concerns  regarding  undue  influence 
will  be  eliminated  by  a  provision  in  the 
charter  documents  of  the  Trusts  that 
v«ll  require  any  investment  companies 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C)  to  vote 
their  Securities  in  proportion  to  the 
votes  of  all  other  Holders.  CSFB  also 
states  that  the  concern  about  undue 
influence  through  a  threat  to  redeem 
does  not  arise  in  the  case  of  the  Trusts 
because  the  Securities  will  not  be 
redeemable. 

6.  Section  12(d)(1)  also  was  designed 
to  address  the  excessive  costs  and  fees 
that  may  result  from  multiple  layers  of 
investment  companies.  CSFB  states  that 
these  concerns  do  not  arise  in  the  case 
of  the  Trusts  because  of  the  limited 
ongoing  fees  and  expenses  incurred  by 
the  Trusts  and  because  generally  these 
fees  and  expenses  will  be  borne,  directly 
or  indirectly,  by  CSFB  or  another  third 
party,  not  by  the  Holders.  In  addition, 
the  Holders  will  not,  as  a  practical 
inatter,  bear  the  organizational  expenses 
(including  underwriting  expenses)  of 
the  Trusts.  CSFB  asserts  that  the 
organizational  expenses  effectively  will 
be  borne  by  the  counterparties  in  the 
form  of  a  discount  in  the  price  paid  to 
them  for  the  Contracts,  or  will  be  borne 
directly  by  GSFB,  the  counterparties,  or 
other  third  parties.  Thus,  a  Holder  will 
not  pay  duplicative  charges  to  purchase 
securities  in  any  Trust.  Finally,  there 
will  be  no  duplication  of  advisory  fees 
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because  the  Trusts  will  be  internally 
managed  by  their  trustees. 

7.  CSFB  asserts  that  the  investment 
product  offered  by  the  Trusts  serves  a 
valid  business  purpose,  the  Trusts, 
unlike  most  registered  investment 
companies,  are  not  marketed  to  provide 
investors  with  either  professional 
investment  asset  management  or  the 
benefits  of  investment  in  a  diversified 
pool  of  assets.  Rather,  CSFB  asserts  that 
the  Securities  are  intended  to  provide 
Holders  with  an  investment  having 
unique  payment  and  risk  characteristics 
including  an  anticipated  higher  current 
yield  than  the  ordinary  dividend  yield 
on  the  Shares  at  the  time  of  the  issuance 
of  the  Securities. 

8.  CSFB  believes  that  the  purposes 
and  policies  of  section  12(d)(1)  are  not 
implicated  by  the  Trusts  and  that  the 
requested  exemption  from  section 
12(d)(1)  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

B.  Section  14(a) 

1.  Section  14(a)  of  the  Act  requires,  in 
pertinent  part,  that  an  investment 
company  have  a  net  worth  of  at  least 
$100,000  before  making  any  public 
offering  of  its  shares.  The  purpose  of 
section  14(a)  is  to  ensure  that 
investment  companies  are  adequately 
capitalized  prior  to  or  simultaneously 
with  the  sale  of  their  securities  to  the 
public.  Rule  14a-3  exempts  from  section 
14(a)  unit  investment  trusts  that  meet 
certain  conditions  in  recognition  of  the 
fact  that,  once  the  units  are  sold,  a  unit 
investment  trust  requires  much  less 
commitment  on  the  part  of  the  sponsor 
than  does  a  management  investment 
company.  Rule  14a-3  provides  that  a 
unit  investment  trust  investing  in 
eligible  trust  securities  shall  be  exempt 
from  the  net  worth  requirement, 
provided  that  the  trust  holds  at  least 
$100,000  of  eligible  trust  securities  at 
the  commencement  of  a  public  offering. 

2.  CSFB  argues  that,  while  the  Trusts 
are  classified  as  management 
companies,  they  have  the  characteristics 
of  unit  investment  trusts.  Investors  in 
the  Trusts,  like  investors  in  a  unit 
investment  trust,  will  not  be  purchasing 
interests  in  a  managed  pool  of 
securities,  but  rather  in  a  fixed  and 
disclosed  portfolio  that  is  held  until 
maturity.  CSFB  believes  that  the  make- 
up of  each  Trust's  assets,  therefore,  will 
be  "locked-in"  for  the  life  of  the 
portfolio,  and  there  is  no  need  for  an 
ongoing  commitment  on  the  part  of  the 
undenvriter. 

3.  CSFB  states  that,  in  order  to  ensure 
that  each  Trust  will  become  a  going 
concern,  the  Securities  of  each  Trust 
will  be  publicly  offered  in  a  firm 
commitment  underwriting,  registered 


under  the  Securities  Act  of  1933, 
resulting  in  net  proceeds  to  each  Trust 
of  at  least  $10,000,000.  Prior  to  the 
issuance  and  delivery  of  the  Securities 
of  each  Trust  to  the  underwriters,  the 
underwriters  will  enter  into  an 
underwriting  agreement  pursuant  to 
which  they  will  agree  to  purchase  the 
Securities  subject  to  customary 
conditions  to  closing.  The  underwriters 
will  not  be  entitled  to  purchase  less 
than  all  of  the  Securities  of  each  Trust. 
Accordingly,  CSFB  states  that  either  the 
.    offering  will  not  be  completed  at  all  or 
each  Trust  will  have  a  net  worth 
substantially  in  excess  of  $100,000  on' 
the  date  of  the  issuance  of  the 
Securities.  CSFB  also  does  not 
anticipate  that  the  net  worth  of  the 
Trusts  will  fall  below  $100,000  before 
they  are  terminated. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if,  and  to  the  extent  that, 
the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  CSFB  requests  that  the  SEC 
issue  an  order  under  section  6(c) 
exempting  the  Trusts  from  the 
requirements  of  section  14(a).  CSFB 
believes  that  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  Act. 

C.  Section  17(a) 

1.  Sections  17(a)(1)  and  (2)  of  the  Act 
generally  prohibit  the  principal 
underwriter,  or  any  affiliated  person  of 
the  principal  underwriter,  of  a 
registered  investment  company  from 
selling  or  purchasing  any  securities  to  or 
from  the  investment  company.  The 
result  of  these  provisions  is  to  preclude 
the  Trusts  from  purchasing  Treasuries 
from  CSFB. 

2.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved  and  the  purposes  of 
the  Act.  CSFB  requests  an  exemption  for 
sections  17(a)(1)  and  (2)  to  permit  the 
Trusts  to  purchase  Treasuries  from 
CSFB. 

3.  CSFB  states  that  the  policy 
rationale  underiying  section  17(a)  is  the 
concern  that  an  affiliated  person  of  an 
investment  company,  by  virtue  of  this 
relationship,  could  cause  the  investment 
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company  to  purchase  securities  of  poor 
quality  from  the  affiliated  person  or  to 
overpay  for  securities.  CSFB  argues  that 
it  is  unlikely  that  it  would  be  able  to 
exercise  any  adverse  influence  over  the 
Trusts  with  respect  to  purchases  of 
Treasuries  because  Treasuries  do  not 
vary  in  quality  and  are  traded  in  one  of 
the  most  liquid  markets  in  the  world. 
Treasuries  are  available  through  both 
primary  and  secondary  dealers,  making 
the  Treasuries  market  very  competitive. 
In  addition,  market  prices  on  Treasuries 
can  be  confirmed  on  a  number  of 
commercially  available  information 
screens.  CSFB  argues  that  because  it  is 
one  of  a  limited  number  of  primary 
dealers  in  Treasuries,  it  will  be  able  to 
offer  the  Trusts  prompt  execution  of 
their  Treasury  purchases  at  very 
competitive  prices. 

4.  CSFB  states  that  it  is  only  seeking 
rebef  from  section  17(a)  with  respect  to 
the  initial  purchase  of  the  Treasuries 
and  not  with  respect  to  an  ongoing 
course  of  business.  Consequently, 
investors  will  know  before  they 
purchase  a  Trust's  Securities  the 
Treasuries  that  will  be  owned  by  the 
Trust  and  the  amount  of  the  cash 
payments  that  will  be  provided 
peridically  by  the  Treasuries  to  the 
Trust  and  distributed  to  Holders.  CSFB 
also  asserts  that  whatever  risk  there  is 
of  overpricing  the  Treasuries  will  be 
borne  by  the  counterparties  and  not  by 
the  Holders  because  the  cost  of  the 
Treasuries  will  be  calculated  into  the 
amount  paid  on  the  Contracts.  CSFB 
argues  that,  for  this  reason,  the 
counterparties  will  have  a  strong 
incentive  to  monitor  the  price  paid  for 
the  Treasuries,  because  any 
overpayment  could  result  in  a  reduction 
in  the  amount  that  they  would  be  paid 
on  the  Contracts. 

5.  CSFB  believes  that  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person,  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  of  the  Trusts,  and  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

Applicant's  Conditions 

CSFB  agrees  that  the  order  granting 
the  requested  relief  will  be  subject  to  the 
following  conditions: 

1.  Any  investment  company  owning 
voting  stock  of  any  Trust  in  excess  of 
the  limits  imposed  by  section  12(d)(1)  of 
the  Act  will  be  required  by  the  Trust's 
charter  documents,  or  will  undertake,  to 
vote  its  Trust  shares  in  proportion  to  the 
vote  of  all  other  Holders. 


2.  The  trustees  of  each  Trust, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trust, 
(i)  will  adopt  procedures  that  are 
reasonably  designed  to  provide  that  the 
conditions  set  forth  below  have  been 
complied  with;  (ii)  will  make  and 
approve  such  changes  as  are  deemed 
necessary;  and  (iii)  will  determine  that 
the  transaction  made  pursuant  to  the 
order  were  effected  in  compliance  with 
such  procedures. 

3.  The  Trusts  (i)  will  maintain  and 
preserve  in  an  easily  accessible  place  a 
written  copy  of  the  procedures  (and  any 
modifications  to  the  procedures),  and 
(ii)  will  maintain  and  preserve  for  the 
longer  of  (a)  the  life  of  the  Trusts  and 
(b)  six  years  following  the  purchase  of 
any  Treasuries,  the  first  two  years  in  an 
easily  accessible  place,  a  written  record 
of  all  Treasuries  purchased,  whether  or 
not  from  CSFB,  setting  forth  a 
description  of  the  Treasuries  purchased, 
the  identify  of  the  seller,  the  terms  of 
the  purchase,  and  the  information  or 
material  upon  which  the  determinations 
described  below  were  made. 

4.  The  Treasuries  to  be  purchased  by 
each  Trust  will  be  sufficient  to  provide 
payments  to  Holders  of  Securities  that 
are  consistent  with  the  investment 
objectives  and  policies  of  the  Trust  as 
recited  in  the  Trust's  registration 
statement  and  will  be  consistent  with 
the  interests  of  the  Trust  and  the 
Holders  of  its  Securities. 

5.  The  terms  of  the  transactions  will 
be  reasonable  and  fair  to  the  Holders  of 
the  Securities  issued  by  each  Trust  and 
will  not  involve  overreaching  of  the 
Trust  or  the  Holders  of  Securities  of  the 
Trust  on  the  part  of  any  person 
concerned. 

6.  The  fee,  spread,  or  other 
remuneration  to  be  received  by  CSFB 
will  be  reasonable  and  fair  compared  to 
the  fee,  spread,  or  other  remuneration 
received  by  dealers  in  connection  with 
comparable  transactions  at  such  time, 
and  will  comply  with  section  17(e)(2)(C) 
of  the  Act. 

7.  Before  any  Treasuries  are 
purchased  by  the  Trust,  the  Trust  must 
obtain  such  available  market 
information  as  it  deems  necessary  to 
determine  that  the  price  to  be  paid  for, 
and  the  terms  of,  the  transaction  are  at 
least  as  favorable  as  that  available  from 
other  sources.  This  will  include  the 
Trust  obtaining  and  documenting  the 
competitive  indications  with  respect  to 
the  specific  proposed  transaction  from 
two  other  independent  government 
securities  dealers.  Competitive 
quotation  information  must  include 
price  and  settlement  terms.  These 
dealers  must  be  those  who,  in  the 
experience  of  the  Trust's  trustees,  have 


demonstrated  the  consistent  ability  to 
provide  professional  execution  of 
Treasury  transactions  at  competitive 
market  prices.  They  also  must  be  those 
who  are  in  a  position  to  quote  favorable 
prices. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  — 

Jonathan  G.  Katz, 
Secretory. 
(PR  Doc.  98-32598  Filed  12-8-98;  8:45aml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Wtttidraw  From  Listing  and 
Registration;  (P.H.  Glatfelter  Company, 
Common  Stock,  $.01  Par  Value)  File 
No.  1-3560 

December  3,  1998. 

P.M.  Glatfelter  Company  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934.("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
frtim  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company's  Security  has  been 
listed  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
October  23,  1998,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE").  Trading  in  the 
Company's  Security  on  the  NYSE 
commenced  at  the  opening  of  business 
on  November  12, 1998,  and 
conctirrently  therewith  such  Security 
was  suspended  from  trading  on  the 
Amex. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  its  Security  from  listing 
and  registration  on  the  Amex  and  by 
setting  forth  in  detail  to  the  Exchange 
the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Security  from  listing  on 
the  .\mex,  the  Company  has  concluded 
that  after  the  recent  acquisition  of  S&H 
Papier-Holding  GmbH,  the  specialty 
paper  division  of  the  Schoeller  & 
Hoesch  Group,  in  Germany,  a  Usting  on 
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the  NYSE  will  enhance  its  international 
visibility  and  will  foster  its  reputation 
as  an  international  producer  of  fine 
printing  and  writing  papers,  as  well  as 
tobacco  and  other  specialty  papers. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  and  registration  on  the 
Amex. 

This  application  relates  solely  to  the 
withdrawal  from  listing  of  the 
Company's  Security  from  the  Exchange 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Security  on  the 
NYSE. 

By  reason  of  Section  1203)  of  the  Act 
and  the  rules  and  regulations 
thereunder,  the  Company  shall  continue 
to  be  obligated  to  file  reports  under 
Section  13  of  the  Act  with  the 
Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  December  24,  1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-32595  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Quebecor  Inc.,  Class  A 
Multiple  Voting  Shares)  File  No.  1-7103 

December  3, 1998. 

Quebecor  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  Security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  hic.  ("Amex"  or 
"Exchange"). 


The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Executive 
Committee  of  the  Board  of  Directors  of 
the  Company  authorizing  the 
withdrawal  of  its  Security  from  listing 
on  the  Amex  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
the  proposed  withdrawal,  and  the  facts 
in  support  thereof.  In  making  the 
decision  to  withdraw  is  Security  from 
listing  on  the  Amex.  the  Company 
considered  the  low  volume  of  trading  of 
the  Security  on  the  Exchange  and  the 
limited  number  of  Security  holders 
residing  in  the  United  States,  which  is 
decreasing  to  a  level  below  300.  The 
Security  is  currently  being  traded  on  the 
Montreal  Exchange  and  the  Toronto 
Stock  Exchange  and  the  Company 
intends  to  maintain  their  listings  on 
these  exchanges. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  Amex. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  Amex. 

Any  interested  person  may,  on  or 
before  December  24,  1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-32596  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[investment  Company  Act  Release  No. 
23582:812-11330] 

Select  Advisors  Trust  A,  et  al.;  Notice 
of  Application 

December  2, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  section  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  section  17(a)  of  the  Act. 


SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  a  reorganization 
involving  certain  registered  investment 
companies. 

APPLICANTS:  Select  Advisors  Trust  A 
("Trust  A"),  Select  Advisors  Trust  C 
("Trust  C").  Select  Advisors  Portfolio 
("Advisors  Trust").  The  Western  and 
Southern  Life  Insurance  Company 
("Western  Southern  Life"),  and  The 
Western  and  Southern  Life  Insurance 
Company  Separate  Account  A  ("SAA"). 
FILING  DATES:  The  application  was  filed 
on  September  28,  1998. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  seizing  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  28,  1998.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wash  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Applicants.  400  Broadway. 
Cincinnati,  Ohio,  45202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634.  or  Edward  P. 
Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington.  D.C.  20549  (tel.  no. 
202-942-8090). 
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Applicant's  Representations 

1.  Trust  A  and  Trust  C  are  each  an 
open-end  management  investment 
company  registered  under  the  Act.  Trust 
A  is  comprised  of  eight  series  (each  a 
"Trust  A  Fund").'  Trust  C  is  comprised 
of  seven  series  (each  a  "Trust  C  Fund"). 
Trust  A  and  Trust  C  are  organized  as 
Massachusetts  business  trusts.  Each 
Trust  A  hmd  and  Trust  C  Fund  invests 
all  of  its  investable  assets  in  a 
corresponding  series  of  Advisors  Trust. 
Advisors  Trust,  organized  as  a  New 
York  trust,  is  registered  under  the  Act  as 
an  open-end  management  investment 
company.  Advisors  Trust  is  comprised 
of  nine  series,  seven  of  which  will  be 
involved  in  the  proposed 
reorganization.  Trust  A,  Trust  C  and 
Advisors  Trust  are  referred  to 
collectively  as  the  "Trusts."  Touchstone 
Advisors,  Inc.  ("Touchstone"), 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as  the 
investment  adviser  to  Advisors  Trust. 
Touchstone  is  a  wholly  owned 
subsidiary  of  Western  Southern  Life. 
Western  Southern  Life  owns  more  than 
5%,  and  in  some  cases,  more  than  25% 
•  of  each  Trust  A  Fund  and  Trust  C  Fund. 
I  j  2.  SAA  is  a  separate  account  of 
Western  Southern  Life.  SAA  holds  the 
assets  of  the  Western  Southern  Life 
defined  benefit  employee  pension  plan. 
SAA  is  exempt  from  registration  under 
the  Act. 

3.  On  June  18,  1998,  the  board  of 
trustees  of  each  Trust  (each  a  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trusts 
(the  "Independent  Trustees"), 
considered  and  approved  an  agreement 
and  plan  of  reorganization  ("Plan"). 
Under  the  Plan,  Trust  A,  Trust  C  and 
SAA  will  redeem  in-kind  all  of  their 
respective  interests  in  Advisors  Trust  by 
distributing  portfolio  securities  on  a  pro 
rata  basis  from  Advisors  Trust  to  Trust 
A.  Trust  C  and  SAA. 

4.  Each  Trust  A  Fund  will  establish 
three  classes  of  shares — Class  A,  Class  C 
and  Class  Y.  Existing  shareholders  of 
each  Trust  A  Fund  will  own  Class  A 
shares.  Trust  A  will  exchange  Class  C 
shares  for  the  assets  of  Trust  C  that  it 
received  from  Advisors  Trust,  and  Class 
Y  shares  for  the  assets  of  SAA  that  it 
received  from  Advisors  Trust.  Trust  A 
shares  delivered  to  the  shareholders  of 
Trust  C  will  have  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  Trust  C  shares  held  by  the 
shareholders  prior  to  the  transaction. 


I    '  One  series  of  Trust  A,  Standby  Income  Fund,  is 
not  involved  in  the  proposed  reorganization. 
Applicants  do  not  seek  relief  with  respect  to  this 
series. 


These  transactions  are  collectively 
referred  to  as  the  "Reorganization." 

5.  On  November  3,  1998,  Trust  A  filed 
with  the  Commission  Post-Effective 
Amendment  No.  8  to  its  registration 
statement  in  which  it  added  Class  C  and 
Class  Y  shares.  Class  C  shares  of  Trust 
A  will  have  an  identical  distribution 
arrangements  structure  to  that  of  Trust 
C.  No  sales  charge  will  be  imposed  in 
connection  with  the  acquisition  of  Trust 
A  shares  by  the  shareholders  of  Trust  C. 
Applicants  state  that  the  investment 
objectives,  policies  and  restrictions  of 
each  Trust  C  Fund  are  identical  to  those 
of  the  acquiring  Trust  A  Fund. 

6.  The  Reorganization  is  presently 
expected  to  occur  on  or  about  December 
31, 1998.  The  expenses  of  the  proposed 
Reorganization  will  be  borne  by 
Touchstone. 

7.  The  Boards,  including  a  majority  of 
the  Independent  Trustees,  determined 
that  the  Reorganization  is  in  the  best 
interests  of  the  shareholders  of  Trust  A 
and  Trust  C  and  that  the  interests  of  the 
existing  shareholders  of  Trust  A  and 
Trust  C  would  not  be  diluted  as  a  result 
of  the  Reorganization.  In  assessing  the 
Reorganization,  the  Boards  considered, 
among  other  factors:  (1)  the  business 
objectives  and  purposes  of  the 
Reorganization,  (2)  the  terms  and 
conditions  of  the  Plan,  including  the 
allocation  of  expenses  of  the 
Reorganization,  and  (3)  the  tax-free 
nature  of  the  Reorganization. 

8.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  that:  (a)  definitive  proxy 
solicitation  materials  will  have  been 
filed  with  the  Commission  and 
distributed  to  shareholders  of  Trust  C; 
(b)  Trust  C  shareholders  will  have 
approved  the  Reorganization;  (c)  Trust 
A  and  Trust  C  will  have  received  an 
opinion  of  tax  counsel  that  the  proposed 
Reorganization  will  be  tax-free  for  each 
Trust  A  Fund  and  Trust  C  Fund  and  its 
shareholders;  and  (d)  applicants  will 
have  received  from  the  Commission  an 
exemption  from  section  17(a)  of  the  Act 
for  the  Reorganization.  The  Plan  may  be 
terminated  and  the  Reorganization 
abandoned  at  any  time  by  mutual 
consent  of  the  respective  Boards  of  the 
Trust  A  and  Trust  C.  Applicants  agree 
not  to  make  any  material  changes  to  the 
Plan  without  prior  Commission 
approval. 

9.  Definitive  proxy  solicitation 
materials  were  filed  with  the 
Commission  on  September  29,  1998  and 
mailed  to  the  Trust  C  shareholders  on 
October  2, 1998.  A  special  meeting  of 
Trust  C  shareholders  was  held  on 
October  29,  1998,  and  November  19, 
1998,  and  the  Reorganization  was 
approved. 


Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  that  person,  acting  as 
principal,  from  selling  any  security  to, 
or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  widi  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owmed,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  the  other  person, 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Under  section 
2(a)(9)  of  the  Act  a  person  who  owtis 
25%  or  more  of  the  outstanding  voting 
securities  of  a  company  is  presimied  to 
control  the  company. 

2.  Section  17(d)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  the  evidence  establishes 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

3.  Applicants  state  that  the  in-kind 
redemption  of  shares  of  Advisors  Trust 
by  Trust  A,  Trust  C,  and  SAA  may  be 
prohibited  by  section  17(a)  because 
Trust  A,  Trust  C,  and  SAA  each  ovm 
more  than  5%  of  Advisors  Trust  and 
Western  Southern  Life  owns  more  than 
5%  of  each  of  the  Trusts  and  SAA.  To 
the  extent  the  redemption  in-kind  is 
deemed  a  purchase  and  sale  of  the 
portfolio  securities  of  Advisors  Trust, 
Applicants  request  an  exemption  under 
section  17(b).  Applicants  state  that  the 
standards  of  section  17(b)  are  met 
because  the  redemption  will  involve  a 
pro  rata  distribution  of  the  Advisors 
Trust  portfolio,  which  will  be  valued  in 
the  same  manner  in  which  the  net  asset 
value  of  Advisors  Trust  is  determined. 
Applicants  fiirther  state  that  the 
transaction  has  been  approved  by  the 
Boards  of  the  Trusts  and  is  consistent 
with  the  policies  of  each  Trust. 

4.  Applicants  also  request  an 
exemption  under  section  17(b)  to  permit 
the  merger  of  Trust  C  into  Trust  A  and 
the  transfer  of  assets  received  by  SAA 
from  Advisors  Trust  to  Trust  A,  in 
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exchange  for  shares  of  Trust  A. 
Applicants  submit  that  the  terms  of  the 
proposed  Reorganization  meet  the 
standards  set  forth  in  section  17(b). 
Applicants  state  that  the  Reorganization 
has  been  approved  by  the  Boards  and 
the  shareholders  of  Trust  C,  that  it  will 
be  effected  on  the  basis  of  relative  net 
asset  values,  and  that  it  is  consistent 
with  the  policies  of  the  Trusts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-32599  Filed  12-«-98;  8:45  am] 
BILUNG  C00€  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23584;  File  No.  812-11228] 

Western-Southern  Life  Assurance 
Company;  et  al.;  Notice  of  Application 

December  2,  1998. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities,  and  pursuant 
to  Section  17(b)  of  the  1940  Act 
exempting  related  transactions  firom 
Section  17(a)  of  the  1940  Act. 

SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  certain  registered 
open-end  investment  companies  for 
shares  of  certain  registered  investment 
companies  currently  held  by  those  unit 
investment  trusts,  and  to  permit  certain 
in-kind  redemptions  of  portfolio 
seciurities  in  connection  writh  the 
substitutions. 

APPUCANTS:  For  purposes  of  the  order 
requested  pursuant  to  Section  26(b), 
Western-Southern  Life  Assurance 
Company,  ("WSLAC"),  Western- 
Southern  Life  Assurance  Company 
Separate  Account  1  ("Separate  Account 
1"),  and  Western-Southern  Life 
Assurance  Company  Separate  Account  2 
("Separate  Account  2")  (collectively,  the 
"Section  26(b)  Applicants").  For 
purposes  of  the  order  pursuant  to 
Section  17(b),  the  Section  26(b) 
applicants,  the  Western  and  Southern 
Life  Insurance  Company  ("WSLIC"), 
and  The  Western  and  Southern  Life 
Insurance  Company  Separate  Account  A 
("Separate  Account  A")  (collectively, 
the  "Section  17(b)  Applicants").. 


RUNG  DATE:  The  application  was  filed 
on  July  20,  1998,  and  amended  and 
restated  on  October  2, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  28,  1998,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wrriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Donald  J.  Wuebbling, 
Esq.,  Western-Southern  Life  Assurance 
Company,  The  Western  and  Southern 
Life  Insurance  Company,  400  Broadway, 
Cincinnati,  Ohio  45202.  Copies  to  Mark 
H.  Longenecker,  Esq.  and  Karen  M. 
McLaughlin,  Esq.,  Frost  &  Jacobs  LLP, 
2500  PNC  Center,  201  East  Fifth  Street, 
Cincinnati,  Ohio  45202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethan  D.  Corey,  Senior  Counsel,  at  (202) 
942-0675,  or  Kevin  M.  Kirchoff,  Branch 
Chief,  at  (202)  942-0672,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  N.W., 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants  Representations 

1.  WSLAC  is  an  Ohio  stock  life 
insurance  company.  WSLAC  is  the 
depositor  and  sponsor  of  Separate 
Account  1  and  Separate  Account  2, 
separate  investment  accounts 
established  under  Ohio  law 
(collectively,  the  "WSLAC  Accounts"). 

2.  WSLAC  is  a  wholly  owned 
subsidiary  of  WSLIC,  a  mutual  life 
insurance  company  originally  organized 
under  Ohio  law.  WSLIC  owns  of  record 
the  assets  of  Separate  Account  A,  a 
separate  investment  account  established 
under  Ohio  law,  which  holds  the  assets 
of  WSLIC's  defined  benefit  employee 
pension  plan. 

3.  Each  of  the  WSLAC  Accounts  is 
registered  with  the  Commission  as  a 


unit  investment  trust.  The  assets  of  the 
WSLAC  Accounts  support  certain 
individual  and  group  flexible  premium 
deferred  variable  annuity  contracts 
(collectively,  the  "Contracts").  Each  of 
the  WSLAC  Accounts  is  divided  into 
eight  sub-accounts.  Each  sub-account 
invests  exclusively  in  shares 
representing  an  interest  in  a  separate 
corresponding  portfolio  (each,  a 
"Portfolio")  of  one  of  two  registered 
open-end  diversified  management 
investment  companies.  Select  Advisors 
Portfolios  ("SA  Trust")  and  Select 
Advisors  Variable  Insurance  Trust 
("VIT").  Two  new  VIT  Portfolios. 
Touchstone  Growth  and  Income 
Portfolio  and  Touchstone  Bond  Portfolio 
(collectively,  the  "New  Touchstone 
Portfolios")  will  be  established  in 
connection  with  the  transactions 
described  below. 

4.  Separate  Account  A  also  invests  in 
shares  representing  an  interest  in  certain 
Portfolios  of  the  SA  Trust.  Separate 
Account  A  is  not  registered  as  an 
investment  company  under  the  1940 
Act  pursuant^'to  the  exemption  provided 
under  Section  3(c)(ll)  of  the  1940  Act. 

5.  SA  Trust  has  proposed  a 
reorganization  in  which  the  master- 
feeder  structure  currently  employed  by 
SA  Trust  and  its  spoke  funds.  Select 
Advisors  Trust  A  ("Trust  A")  and  Select 
Advisors  Trust  C,  will  be  replaced  with 
a  multi-class  structure  within  Trust  A 
(the  "Reorganization"). 

6.  As  a  part  of  the  Reorganization,  the 
Board  of  Trustees  of  SA  Trust  has 
notified  Separate  Account  1,  Separate 
Account  2  and  Separate  Account  A 
(collectively,  the  "Accounts")  that  it 
intends  to  dissolve  the  SA  Trust  Growth 
&  Income  II  Portfolio  and  the  SA  Trust 
Bond  II  Portfolio  (collectively,  the  "SAT 
II  Portfolios").  Therefore,  the  SAT  II 
Portfolios  will  no  longer  be  available  as 
investment  options  for  the  Accounts. 
Currently,  the  Accounts  are  the  only 
interest  holders  in  the  SAT  II  Portfolios. 

7.  All  of  the  Contracts  expressly 
reserve  WSLAC's  right,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  another  open-end 
management  investment  company  for 
shares  of  an  open-end  management 
investment  company  held  by  a  sub- 
account. 

8.  In  response  to  the  Reorganization, 
WSLAC,  on  its  own  behalf  and  on 
behalf  of  Separate  Account  1  and 
Separate  Account  2,  and  WSLIC,  on  its 
own  behalf  and  on  behalf  of  Separate 
Account  A,  propose  to  substitute:  (a) 
shares  of  VIT  Touchstone  Growth  & 
Income  Portfolio  for  shares  of  SA  Trust 
Grovirth  &  Income  II  Portfolio  currently 
held  by  corresponding  sub-accounts  of 
Separate  Account  1  and  Account  2  and 
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by  Separate  Account  A;  and  (b)  shares 
of  VIT  Touchstone  Bond  Portfolio  for 
shares  of  SA  Trust  Bond  n  Portfolio 
currently  held  by  corresponding  sub- 
accounts of  Separate  Account  1  and 
Separate  Account  2  and  by  Separate 
Account  A  (the  "Substitution"). 
Applicants  assert  that  the  Substitution 
will  benefit  the  Contract  owners  and 
Separate  Account  because  it  is  designed 
to  provide  the  affected  Contract  owners 
and  Separate  Account  A  with  an 
opportunity  to  continue  their 
investment  programs  without 
interruption.  In  addition,  the 
Substitution  will  consolidate  in  VIT  all 
of  the  investment  options  related  to  the 
sub-accounts  of  the  WSLAC  Accoimts, 
thereby  permitting  WSLAC  to  present 
information  to  Contract  owners  in  a 
simpler  and  more  concise  manner. 

9.  VIT  Touchstone  Growth  &  Income 
Portfolio  will  have  a  substantially 
identical  investment  objective, 
investment  policies  and  investment 
risks  as  those  of  the  SA  Trust  Growth  & 
Income  n  Portfobo,  and  will  have  the 
same  investment  adviser  and  employ 
the  same  investment  techniques.  VIT 
Touchstone  Bond  Portfolio  will  have  a 
substantially  identical  investment 
objective,  investment  policies  and 
investment  risks  as  those  of  the  SA 
Trust  Bond  II  Portfobo,  and  will  have 
the  same  investment  adviser  and 
employ  the  same  investment 
techniques. 

10.  The  total  expenses  of  the  SA  Trust 
Growth  &  Income  II  Portfolio  currently 
are  0.85%.  Likewise,  the  total  expenses 
of  the  VIT  Touchstone  Growrth  &  Income 
Portfolio  are  0.85%.  The  total  expenses 
of  the  SA  Trust  Bond  n  Portfolio  are 
0.70%.  Likewise,  the  total  expenses  of 
the  VIT  Touchstone  Bond  Portfolio  are 
0.70%. 

11.  By  supplements  to  the  various 
prospectuses  for  the  Contracts 
("Supplements"),  all  Contract  owners 
will  be  notified  of  WSLAC's  intention  to 
take  the  necessary  actions,  including 
seeking  the  order  requested  by  the 
appUcation,  to  carry  out  the 
Substitution.  The  Supplements  will 
advise  Contract  owners  that  (a)  from  the 
date  of  the  Supplement  until  the  date  of 
Substitution,  owners  will  be  permitted 
to  make  one  transfer  of  all  amoimts 
under  a  Contract  invested  Ln  the  Growth 
k  Income  sub-accoimt  or  the  Bond  sub- 
accoimt  to  another  sub-account  (except 
the  Bond  sub-accoimt  or  Growth  & 
Income  sub-account),  (b)  such  transfer 
will  not  coimt  as  the  one  transfer 
permitted  in  any  30-day  period  and  (c) 
such  transfer  may  be  in  an  amount  less 
than  the  $250  normally  required  to 
effect  a  transfer.  The  Supplements  will 
also  inform  Contract  owners  that 


WSLAC  will  not  exercise  any  rights 
reserved  under  any  Contract  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  Substitution. 

12.  WSLAC,  on  behalf  of  itself  and  on 
behalf  of  Separate  Accoimt  1  and 
Separate  Account  2,  states  that,  within 
5  days  after  the  Substitution,  it  will 
send  to  any  Contract  owner  who  was 
affected  by  the  Substitution  a  written 
notice  informing  him  or  her  that  the 
Substitution  was  carried  out.  The  notice 
will  repeat  the  information  contained  in 
the  Supplement  about  the  special  rules 
for  transfers  from  the  Growth  &  Income 
sub-accoimts  and/or  the  Bond  sub- 
accounts. The  notice  will  repeat  that 
WSLAC  will  not  exercise  any  rights 
reserved  by  it  under  any  of  the  Contracts 
to  impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
Substitution.  The  notice  will  explain 
how  to  obtain  the  current  VIT 
prospectus. 

13.  The  Substitution  will  not  result  in 
any  change  to  the  Contract  fees  and 
charges  currently  being  paid  by  existing 
Contract  owners. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
imit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  secimty  for  such  secvirity  unless 
the  Commission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Section  26(b)  protects 
the  expectation  of  investors  that  the  unit 
investment  trust  will  accimiulate  shares 
of  a  particular  issuer  and  is  intended  to 
insure  that  xmnecessary  or  burdensome 
sales  loads,  additional  reinvestment 
costs  or  other  charges  will  not  be 
incurred  due  to  imapproved 
substitutions  of  securities. 

2.  The  Section  26(b)  Applicants 
request  an  order  pursuant  to  Section 
26(b)  of  the  1940  Act  approving  the 
Substitution.  AppUcants  represent  that 
the  purposes,  terms,  and  conditions  of 
the  Substitution  are  consistent  with  the 
protection  for  which  Section  26(b)  was 
designed.  The  Section  26(b)  AppUcants 
beUeve  the  Substitution  will  benefit 
Contract  ovraers  by:  (a)  minimizing  the 
impact  of  the  Reorganization  on 
Contract  owners;  and  (b)  consolidating 
in  VIT  all  of  the  investment  options 
related  to  the  sub-accounts  of  the 
WSLAC  Accoimts,  thereby  permitting 
WSLAC  to  present  information  to 


Contract  owrners  in  a  simpler  and  more 
concise  manner. 

3.  Contract  ovmers  who  do  not  want 
their  assets  allocated  to  the  New 
Touchstone  Portfolios  would  be  able  to 
transfer  assets  to  any  one  of  the  other 
sub-accounts  available  under  their 
Contract  without  charge  prior  to  or  after 
the  Substitution. 

4.  WSLAC,  on  behalf  of  itself  and  on 
behalf  of  Separate  Account  1  and 
Separate  Account  2,  represents  that  the 
Substitution  and  related  redemptions  in 
kind  and  purchases  by  WSLAC  will  not 
change  the  dollar  value  of  any  Contract 
owner's  investment  in  either  Separate 
Account  1  or  Separate  Account  2,  the 
value  of  any  Contract,  the  accumulation 
value  accredited  to  any  Contract  or  the 
death  benefit  payable  under  any 
Contract.  Contract  owners  will  not  incur 
any  fees,  expenses  or  charges  as  a  result 
of  the  proposed  transactions  nor  will 
their  rights  or  WSLAC's  obligations 
under  \he  Contracts  be  altered  in  any 
way.  In  addition.  Contract  owners  will 
not  incur  any  adverse  tax  consequences 
because  of  the  proposed  substitutions. 
Furthermore,  the  proposed  transactions 
will  not  result  in  any  change  to  the 
Contract  fees  and  charges  currently 
being  paid  by  existing  Contract  owners. 

5.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  or  an 
affiliate  of  an  affiUated  person,  of  a 
registered  investment  comf)any,  from 
selling  any  security  or  other  property  to 
such  registered  investment  comp)any. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  such  affiliated  persons  from 
piutihasing  any  security  or  other 
property  from  such  registered 
investment  company. 

6.  Section  17(b)  of  the  1940  Act 
authorizes  the  Commission  to  issue  an 
order  exempting  a  proposed  transaction 
from  Section  17(a)  if:  (a)  the  terms  of  the 
proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  piuposes  of  the  1940  Act. 

7.  The  Section  17(b)  Applicants 
request  an  order  piu^uant  to  Section 
17(b)  of  the  1940  Act  exempting  them 
from  the  provisions  of  Section  17(a)  to 
the  extent  necessary  to  carry  out  the 
proposed  redemptions  in  kind  from  the 
SAT  n  Portfolios  and  subsequent 
purchases  of  shares  of  the  New 
Touchstone  PortfoUos  (the  "In  Kind 
Transactions"). 

8.  The  Section  17(b)  Applicants  assert 
that  the  proposed  In  Kind  Transactions, 
including  the  consideration  to  be  paid 
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and  received,  are  reasonable  and  fair 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned.  As  part  of 
the  In  Kind  Transactions,  the  purchase 
and  sale  of  the  shares  of  SA  Trust  and 
VTT  will  be  effected  at  the  respective  net 
asset  value.  The  In  Kind  Transactions 
will  not  have  a  material  financial  impact 
on  the  Contract  owners  or  Separate 
Account  A.  The  Section  17(b) 
Apphcants  also  state  that  the 
transactions  will  conform  substantially 
with  the  conditions  enumerated  in  Rule 
17a-7.  To  the  extent  that  the  In  Kind 
Transactions  do  not  comply  fully  with 
the  provisions  of  paragraphs  (a)  and  (b) 
of  Rule  17a-7,  the  Section  17(b) 
Applicants  assert  that  the  terms  of  the 
proposed  In  Kind  Transactions  provide 
the  same  degree  of  protection  to  the 
participating  companies  and  their 
shareholders  as  if  the  In  Kind 
Transactions  satisfied  all  of  the 
conditions  enumerated  in  Rule  17a-7. 
The  Section  17(b)  Applicants  can  also 
assert  that  the  proposed  In  Kind 
Transactions  by  VVSLAC  and  VVSLIC  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned.  Furthermore,  the 
Section  17(b)  Applicants  represent  that 
the  proposed  substitutions  will  be 
consistent  with  the  poUcies  of:  (a)  VU 
and  the  New  Touchstone  Portfolios;  and 
(b)  SA  Trust  and  the  SAT  H  Portfolios, 
as  is,  or  will  be,  stated  in  the  registration 
statement  or  reports  filed  under  the 
1940  Act  by  each. 

9.  The  Section  17(b)  Applicants  assert 
that  the  In  Kind  Transactions  are 
consistent  with  the  general  purposes  of 
the  1940  Act  and  that  the  hi  Kind 
Transactions  do  not  present  any  of  the 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
simimarized  above,  the  requested  order 
approving  the  SubsUtution  and  In  Kind 
Transactions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  98-32597  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40732;  File  No.  SR-CBOE- 
98-09] 

Self-Reguiatory  Organizations;  Notice 
of  Wittidrawal  of  Proposed  Rule 
Change  and  Amendment  No.  1  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Trade  Match  Delayed 
Submission  Fees 

December  t,  1998. 

On  March  4, 1998,  the  Chicago  Board 
Options  Exchange,Inc.("Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^  to  amend 
Exchange  Rule  2.30,  Trade  Match 
Delayed  Submission  Fee.  to  reduce  the 
amount  of  time  permitted  for  trade 
submission  before  the  imposition  of  fees 
and  to  include  under  the  rule,  all  types 
of  trades  executed  on  the  Exchange.  The 
Exchange  submitted  Amendment  No.  1 
to  its  proposal  on  April  20,  1998.3 
Notice  of  the  proposed  rule  change,  as 
amended,  was  published  on  April  30, 
1998  in  the  Federal  Register,  to  solicit 
comment  from  interested  persons.*  On 
May  26, 1998,  the  Exchange  withdrew 
the  proposed  rule  change.  ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  98-32601  Filed  12-8-98;  8:45  am] 
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'15U.S.C.  78s(b)(l). 

*17CFR240.19b-4. 

'  See  Letter  from  Stephanie  C.  Mullins.  Attorney, 
Exchange,  to  Ken  Rosen.  Attorney,  Division  of 
market  Regulation  ("Division"),  Commission,  dated 
April  13.  1998. 

'Securities  Exchange  Act  Release  No.  39910 
(April  24,  1994),  63  FR  23817. 

'See  Letter  from  Stephanie  C.  Mullins,  Attorney, 
Exchange,  to  Ken  Rosen.  Attorney.  Division, 
Commission,  dated  May  26,  1998. 

»17CFR200.3a-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40729;  File  No.  SR-CBOE- 
98-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
the  Chicago  Board  Options  Exchange, 
inc.  Relating  to  Trade  Match  Delayed 
Submission  Fees 

November  30,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
23,  1998,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change. ^  CBOE  submitted 
to  the  Commission  Amendment  No.  1  to 
its  proposal  on  November  10, 1998.* 
The  proposed  rule  change,  as  amended, 
is  described  in  Items  I  and  II  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  the  accelerated 
basis. 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  An  earlier  version  of  the  proposed  rule  change 
was  submitted  on  March  4,  1998.  as  CBOE-98-09. 
The  Exchange  subsequently  submitted  Amendment 
No.  1  to  CBOE-98-09  on  April  20.  1998.  The 
proposed  rule  change  was  noticed  in  the  Federal 
Repster  on  April  30.  1998.  See  Exchange  Act 
Release  No.  29910  (April  24,  1994).  63  FR  23817. 
The  Commission  received  no  comments  on  the 
proposed  rule  change.  Subsequently,  the  Exchange 
withdrew  its  proposed  rule  change.  See  Letter  from 
Stephanie  C.  Mullins,  Attorney,  CBOE,  to  Ken 
Rosen,  Attorney,  Division  of  Market  Regulation 
("Division")  Commission,  dated  May  26,  1998 
("Withdrawal  Letter").  The  current  proposed  rule 
change  differs  slightly  from  the  original  proposed 
rule  change.  Generally,  in  this  proposal  the 
Exchange  delayed  the  implementation  date  of  the 
proposed  rule  change  by  six  months,  made 
technical  changes  to  its  proposed  rule  language, 
defined  the  terms  nominee-employee  and  out- 
trades,  and  provided  a  more  detailed  explanation  of 
how  a  financial  loss  may  arise  from  late  trade 
submissions  and  an  explanation  for  deleting  Rule 
2.30(d)(2). 

<  In  Amendment  No.  1,  the  Exchange,  generally, 
made  technical  changes  to  its  proposed  rule 
language,  defined  the  terms  nominee-employee  and 
out-d-ades,  and  provided  a  more  detailed 
explanation  of  how  a  financial  loss  may  arise  bom 
late  trade  submissions  and  an  explanation  for 
deleting  Rule  2.30(d)(2)  See  letter  from  Stephanie 
C.  Mullins,  Attorney.  CBOE.  to  Richard  C.  Stt^sser, 
Assistant  Director,  Division.  Commission,  dated 
November  6, 1998  ("Amendment  No.  1"). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  2.30,  Trade  Match 
Delayed  Submission  Fee,  to  reduce  the 
amount  of  time  permitted  for  trade 
submission  before  the  imposition  of  fees 
and  to  include  under  the  rule,  all  types 
of  trades  executed  on  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puq)ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Purpose  of  the  proposed  rule 
change  is  to  expand  the  scope  of  CBOE 
Rule  2.30  to  include  all  types  of 
executed  trades  and  to  reduce  the 
amount  of  time  under  Rule  2.30  in 
which  Exchange  members  and  clearing 
films  are  assessed  fees  for  late  trade 
submission.  Currently,  market-makers 
and  clearing  firms  are  assessed  fees  for 
delayed  trade  match  submissions  if 
eighty  percent  of  market-maker  in- 
person  trades  are  not  submitted  in  less 
than  two  hours.  The  Exchange  proposes 
to  amend  this  rule  to  include  all  types 
of  trades  not  just  market-maker  inperson 
trades)  and  to  require,  starting  on 
January  1,  1999,  that  the  submission 
time  for  fee  assessment  be  gradually 
reduced  fi-om  two  hours  to  one  hour. 
The  eighty  percent  formula  will  remain 
the  same,  as  will  the  provisions  for 
extenuating  circumstances.* 

Non-marlcet-maker  trades  were  not 
originally  included  under  Rule  2.30 
because  virtually  all  non-market-maker 
activity  at  that  time  met  the  two  hour 
time  requirement.  Within  the  revised 
time  frames,  ultimately  one  hour,  the 
Exchange  anticipates  that  a  small  but 
significant  portion  of  non-market-maker 
trades  will  not  be  submitted  on  time. 


For  this  reason,  all  executed  trades  will 
be  included,  so  that  all  parties  in  the 
trading  process  will  be  held  to  the  same 
standards. 

Under  the  proposal,  the  submission 
time  reduction  ft-om  two  hours  to  one 
hour  will  be  done  gradually  over  a 
period  of  months,  so  that  members  and 
clearing  firms  will  grow  accustomed  to 
the  tighter  time  requirement  and  will  be 
encouraged  towards  immediate 
submission  of  trades.  The  first  time 
reduction  will  go  into  effect  on  January 
1,  1999,  and  will  require  timely  trade 
submission  to  be  within  ninety  minutes 
of  execution.  The  next  reduction  would 
go  into  effect  on  April  1, 1999,  and  will 
require  timely  trade  submission  to  be 
within  seventy-five  minutes  of 
execution.  Finally,  from  July  1,  1999, 
forward,  the  Exchange  will  require  that 
timely  trade  submission  be  within  one 
hour  of  execution. 

Presently,  the  average  submission 
time  for  all  market-maker  trades  is 
thirty-one  minutes  after  execution,  and 
eighty  percent  of  all  market-maker 
trades  are  submitted  within  one  hour  of 
execution.  For  non-market-makers,  the 
average  submission  time  is  twenty-two 
minutes,  and  eighty-seven  percent  of 
trades  are  submitted  within  one  hour  of 
execution.  Thus,  it  should  not  be  a 
hardship  for  all  members  and  clearing 
firms  to  abide  by  the  proposed  rule. 

The  purpose  of  this  amendment  is  to 
increase  the  speed  at  which  trades  are 
received  and  matched  by  the  trade 
match  system.  With  the  advent  of  a 
more  automated  trading  environment, 
the  current  two  hour  requirement  is  not 
stringent  enough  and  may  cause  the 
CBOE  to  be  slower  than  other  exchanges 
in  matching  trades.  More  timely  trade 
submission  should  lead  to  quicker 
awareness  of  out-trades,^  and 
consequently  could  limit  financial  loss, 
thereby  allowing  the  Exchange  to  better 
compete  with  the  other  options 
exchanges  for  customer  orders. 

By  making  the  time  requirements  for 
trade  submission  more  stringent,  this 
proposed  rule  should  help  members 
detect  out-trades  sooner.  Once  the 
mistake  is  discovered,  one  or  both  of  the 
parties  to  the  transaction  may  have  to 
get  out  of  a  position  or  take  on  a  new 
position  to  rectify  the  mistake.  The  more 
time  that  elapses  before  detection  of  an 
out-trade,  the  more  likely  it  is  that  the 
market  has  shifted  away  from  the 
market  that  existed  when  the  trade  was 
executed  and  the  more  likely  that  taking 


on  a  new  position  or  getting  out  of  an 
existing  position  will  incur  financial 
loss.^  Thus,  the  potential  benefits  to 
members  and  clearing  firms  of 
comparing  trades  immediately  after 
execution  are  significant. 

Exchange  Rule  2.30(c),  which 
formerly  was  reserved,  is  proposed  to 
address  the  situation  where  a  nominee- 
employee  ^  of  a  clearing  member 
executes  and  submits  trades  for  that 
clearing  member.  Under  the  proposed 
rule,  if  the  nominee-employee  is 
assessed  a  fee  for  late  trade  submissions, 
the  clearing  member  will  not  be 
assessed  a  separate  fee.  The  clearing 
member  will,  however,  be  responsible 
for  the  fee  assessed  against  its  employee. 

Additionally,  because  of 
improvements  to  the  Exchange's  trade 
match  system  and  the  advances  of 
clearing  firms,  several  sections  of  Rule 
2.30  have  become  obsolete  and  are 
proposed  to  be  eliminated.  The 
proposed  rule  change  would  delete 
Exchange  Rule  2.30(d)(2).  Since  this 
Rule  was  last  amended,  computer 
processing  time  has  decreased.  Thus, 
the  computer  processing  run  performed 
at  the  end  of  the  trading  day  ("First 
Pass")^  may  be  finished  prior  to  the 
new  submission  deadline,  rendering  the 
Rule  obsolete.  Second,  trades  that  are 
transacted  late  in  the  trading  day  no 
longer  will  be  late  merely  by  being 
submitted  after  the  First  Pass.  Under  the 
original  two  hour  submission 
requirement  and  the  First  Pass  schedule, 
trades  submitted  after  the  First  Pass 
would  be  deemed  late  because  the  First 
Pass  always  was  completed  more  than 
two  hours  after  the  end  of  the  trading 
day.  Under  the  proposal,  this  situation 
will  not  always  be  the  case. 
Additionally,  the  proposed  rule  is  a 
more  objective  criteria  and  will  be 
unaffected  by  any  future  changes  in  the 
First  Past  schedule.  Thus,  the  Exchange 
proposes  to  delete  Rule  2.30(d)(2)."' 

In  addition,  when  rule  2.30  was 
initially  implemented,  a  deficient 
clearing  firm  exception  was  included, 
2.30(f)(1).  This  exception  waived  fifty 
percent  of  a  market-maker's  delayed 
submission  fee  if  the  clearing  firm 
thropgh  which  the  market-maker 
submitted  trades  was  severely  deficient 
in  submitting  all  of  its  trades  on  a 
particular  day.  This  exception  initially 
was  applied  infrequently  and  in  the  last 


•Telephone  conversation  between  Stephanie  C. 
Mullins.  Attorney,  CBOE,  and  Terri  L.  Evans, 
Attorney.  Division.  Commission,  on  November  6, 
ipee.  See  also  Amendment  No.  1 .  supra  note  4. 


«  An  out-trade  is  a  transaction  that  has  been 
executed  between  two  parties  where  one  or  more 
of  the  terms  of  the  trade  do  not  match.  For  instance, 
the  [jarties  may  have  had  a  misunderstanding  on 
the  price,  the  quantity  or  the  series.  See 
Amendment  No.  1,  supia  note  4. 


'  See  Amendment  No.  1,  supra  note  4. 

•  Under  the  Rule,  a  nominee-employee  member  is 
a  member  who  is  a  clearing  member  employee.  See 
Amendment  No.  1,  supra  note  4. 

'Telephone  conversation  between  Stephanie  C. 
Mullins.  Attorney.  CBOE.  and  Terri  L.  Evans. 
Vtomey,  Division,  Commission,  dated  November 
10,  1996. 

><>  S«e  Amendment  No.  1,  supra  note  4. 
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two  years  has  not  been  applied  to  a 
market-maker  client  of  a  clearing  firm. 
Due  to  hand-held  trade  input  terminals 
and  general  improvements  in  trade 
submission  systems,  it  is  nearly 
impossible  for  a  clearing  firm  to  fall 
below  the  deficient  clearing  firm  level  of 
fifty-five  percent.  Therefore,  Exchange 
Rule  2.30(f)(1)  has  become  obsolete  and 
the  Exchange  proposes  to  delete  it. 

2.  Statutory  Basis 

The  Exchange  proposes  to  reduce  the 
amount  of  time  in  which  trades  are 
submitted,  resulting  in  an  improved 
trade  comparison  process,  thereby 
serving  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest  in 
furtherance  of  the  objectives  of  Section 
6(b)(5)  of  the  Act.n 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission,  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-98- 
47  and  should  be  submitted  by 
December  30,  1998. 
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rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the 
Act. '2  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act,"  which 
requires  an  exchange  to  have  rules 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
processing  information,  and,  in  general, 
to  protect  investors  and  the  public 
interest.!*  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
should  encourage  members  to  make 
timely  submissions  of  trade  information 
by  reducing  the  maximum  permitted 
time  to  submit  trade  information  from 
two  hours  to  one  hour.  As  a  result,  the 
clearing  of  options  transactions  should 
become  more  efficient,  with  a  reduction 
in  the  number  of  unmatched  trades  and 
quicker  resolution  of  out-trades.  The 
Exchange  should  also  be  able  to  monitor 
its  members  more  effectively  for  any 
problems  that  might  disrupt  the 
clearance  and  settlement  process.  The 
Commission  also  believes  that  applying 
CBOE  Rule  2.30  to  all  members  and  not 
just  market-makers  trading  in-person 
should  provide  for  greater  integrity  of 
the  trade  matching  and  clearing  process. 
The  Commission  also  believes  that  it  is 
consistent  with  the  Act  to  delete 
obsolete  provisions  of  CBOE  Rule  2.30. 

The  Commission  also  finds  the 
proposed  rule  change  regarding  the 
assessment  of  a  single  fee  if  a  delay  is 
caused  by  a  nominee-employee  member 
of  a  clearing  member  is  consistent  with 
Section  6(b)(4)  of  the  Act.^s  which  states 
that  the  Exchange  may  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members.  Under  CBOE  Rule  2.30,  the 
timely  submission  of  each  individual 
member  and  clearing  member  is 
measured  separately  and  a  fee  imposed 
only  if  the  individual  member  or 
clearing  member  fails  to  submit  at  least 
eighty  percent  of  its  trades  in  a  timely 
manner.  Where  a  nominee-employee  of 
a  clearing  member  is  acting  on  behalf  of 
the  clearing  member  and  where  the 
clearing  member  is  ultimately 
responsible  for  the  nominee-employee, 
the  Commission  believes  that  the 


proposed  rule  change  equitably 
allocates  the  cost  of  incorporating  late 
trade  information  by  only  imposing  a 
single  fee  on  clearing  members. 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  proposal  in 
the  Federal  Register.  Because  the 
Commission  believes  the  proposal 
should  expedite  the  clearing  process, 
the  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-CBOE-98-47)  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register.^e 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i7  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-32606  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40730;  File  No.  SR-CHX- 
96-^6] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Chicago  Stocit 
Exchange,  Inc.  Relating  to  Listing 
Standards  for  Equity  Linked  Debt 
Securities 

November  30,'i998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  October 
6.  1998.  the  Chicago  Stock  Exchange. 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission"  or  the 
"SEC")  the  proposed  rule  change  as 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  by  the  self- 
regulatory  organization.  The  Exchange 
subsequently  filed  an  amendment  to  the 


'  15  U.S.C.  78fCb)(5). 


'M5  U.S.C.  78f(b). 

■M5  U.S.C.  78f(b)(5). 

'<in  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)(4), 


'"An  earlier  version  of  the  proposed  rule  change 
was  submitted  on  March  4.  1998,  as  CBOE-98-09. 
The  proposed  rule  change,  as  amended,  was  noticed 
in  the  Federal  Register  on  April  30. 1998.  See 
Release  No.  39910,  supm  note  3.  The  Commission 
received  no  comments  on  the  proposed  rule  change 
Subsequently,  the  Exchange  withdrew  its  proposed 
rule  change.  See  Withdrawal  Letter,  supm  note  3. 

"  15  U.S.C.  78s(b)(2)._ 
'«17CFR200.30-3(a)'(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-}. 
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proposed  rule  change  on  November  4, 
1998.3  7he  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  simultaneously 
approving  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  a  new 
Rule  26  to  Article  XXVIH  of  the 
Exchange's  rules  to  adopt  listing 
standards  for  Equity  Linked  Debt 
Securities  ("ELDS").  The  text  of  the 
proposed  rule  change  follows.  The  text 
of  the  new  rule  is  italicized. 

ARTICLE  XXVIU 

Equity-Linked  Debt  Securities 

RULE  26.  The  Exchange  will  consider 
for  trading,  whether  by  listing  or 
pursuant  to  unlisted  trading  privileges, 
equity-linked  debt  securities  ("ELDS") 
that  meet  the  criteria  of  this  rule.  ELDS 
are  limited  term  non-convertible  debt 
obligations  of  an  issuer  where  the  value 
of  the  debt  is  based,  at  least  in  part,  on 
the  value  of  another  issuer's  common 
stock  or  non-convertible  preferred  stock. 
I ,  (a)  ELDS  Issuer  Listing  Standards 

(1)  If  the  ELDS  issuer  is  a  company 
listed  on  the  Exchange,  it  must  be  a 
company  in  good  standing  (i.e.,  meet  the 
Exchange's  Tier  I  or  Tier  II  general 
listing  criteria).  If  the  ELDS  issuer  is  an 
affiliate  of  a  company  listed  on  the 
Exchange,  the  company  listed  on  the 
Exchange  must  be  a  company  in  good 
standing.  If  the  ELDS  issuer  is  not  listed 
on  the  Exchange,  the  ELDS  issuer  must 
meet  the  size  and  earnings  requirements 
set  forth  in  the  Exchange's  Tier  lor  Tier 
n  Listing  Rules.  (Sovereign  issuers  will 
be  evaluated  on  a  case-by-case  basis.) 

(2)  The  ELDS  issuer  must,  in  all  cases, 
have  either 

(i)  A  minimum  tangible  net  worth  of 
$250  million;  or 

(ii)  A  minimum  tangible  net  worth  of 
$150  million  and  the  original  issue  price 
of  the  ELDS,  combined  with  all  of  the 
issuer's  other  ELDS  listed  on  a  national 
securities  exchange  or  otherwise 
publicly  traded  in  the  United  States, 
may  not  be  greater  than  25  percent  of 
the  issuer's  net  worth  at  the  time  of 
issuance. 

]    (b)  ELDS  Listing  Standards.  The  issue 
piust  have: 


^  Letter  from  Patricia  L.  Levy,  Senior  Vice 
President  and  General  Counsel,  CHX,  to  Katherine 
A.  England.  Assistant  Director,  Division  of  Market 
Regulation.  Commission,  dated  November  3, 1998 
("Amendment  No.  1").  Amendment  No.  1  clarified 
the  Additional  Requirements  for  Non-U.S. 
Companies  section  of  the  proposed  rule  change  so 
|t)iat  it  accurately  reflected  the  rule  language. 


(1)  At  least  1  million  ELDS 
outstanding. 

(2)  At  least  400  holders. 

(3)  An  aggregate  market  value  of  at 
least  $4  million. 

(4)  A  term  of  two  to  seven  years, 
provided  that  if  the  issuer  is  a  non-U.S. 
company,  the  issue  may  not  have  a  term 
of  more  than  three  years. 

(c)  Linked  Equity  Listing  Standards. 
An  equity  security  on  which  the  value 
of  the  debt  is  based  must: 

(1)  Have  either: 

(i)  A  market  capitalization  of  at  least 
$3  billion  and  a  trading  volume  of  at 
least  2.5  million  shares  in  the  one-year 
period  preceding  the  listing  of  the  ELDS; 
or 

(ii)  A  market  capitalization  of  at  least 
$1.5  billion  and  a  trading  volume  of  at 
least  10  million  shares  in  the  one-year 
period  preceding  the  listing  of  the  ELDS; 
or 

(Hi)  A  market  capitalization  of  at  least 
$500  million  and  trading  volume  of  at 
least  15  million  shares  in  the  one-year 
preceding  the  listing  of  the  ELDS. 

(2)  Be  issued  by  a  company  that  has 

a  continuous  reporting  obligation  under 
the  Securities  Exchange  Act  of  1934,  as 
amended,  and  be  listed  on  a  national 
securities  exchange  or  traded  through 
the  facilities  of  a  national  securities 
association  and  be  subject  to  last  sale 
reporting. 

(3)  Be  issued  either  by: 
(i)  A  U.S.  company;  or 

(ii)  A  non-U.S.  company  (including  a 
company  that  is  traded  in  the  United 
States  through  American  Depositary 
Receipts  ("ADRs"))  if  there  are  at  least 
2,000  holders  of  the  security,  and  either 

(A)  The  Exchange,  or,  if  the  ELDS  is 
to  be  traded  pursuant  to  unlisted 
trading  privileges,  any  other  national 
securities  exchange  that  is  the  primary 
U.S.  market  for  such  security,  has  in 
place  with  the  primary  exchange  in  the 
country  where  the  security  is  primarily 
traded  (or,  in  the  case  of  a  sponsored 
ADR,  the  primary  exchange  in  the  home 
country  where  the  security  underlying 
the  ADR  is  primarily  traded)  an  effective 
comprehensive  surveillance  information 
sharing  agreement, 

(B)  The  "Relative  U.S.  Volume"  is  at 
least  50  percent  (for  purposes  of  this 
subsection,  the  term  "Relative  U.S. 
Volume"  shall  mean  the  ratio  of(i)  the 
combined  trading  volume,  on  a  share- 
equivalent  basis,  of  the  security  and 
related  securities  (including  ADRs 
overlying  such  security)  in  the  United 
States  and  in  any  other  market  with 
which  the  Exchange  (for  ELDS  that  are 
listed  on  the  Exchange)  or  with  which 
any  other  national  securities  exchange 
that  is  the  primary  U.S.  market  for  such 
ELDS  (if  the  ELDS  is  to  be  traded  on  the 


Exchange  pursuant  to  unlisted  trading 
privileges)  has  in  place  an  effective, 
comprehensive  surveillance  information 
sharing  agreement  to  (ii)  the  world-wide 
trading  volume  in  such  securities,  or 

(C)  During  the  six  months  preceding 
the  listing  of  the  ELDS  on  the  Exchange 
(or  for  ELDS  traded  on  the  Exchange 
pursuant  to  unlisted  trading  privileges, 
preceding  the  listing  of  the  ELDS  on  the 
primary  U.S.  market  for  such  security), 
the  following  trading  volume  standards 
were  met: 

(i)  The  combined  trading  volume  of 
the  security  (including  the  security 
itself,  any  ADR  overlying  the  security 
(adjusted  on  a  share  equivalent  basis) 
and  any  other  classes  of  stock  related  to 
the  underlying  security)  in  the  United 
States  is  at  least  20  percent  of  the 
combined  world-wide  trading  volume  in 
the  security  and  in  related  securities. 

(ii)  The  average  daily  trading  volume 
for  the  security  (or,  if  traded  in  the  form 
of  an  ADR.  the  ADR  overlying  such 
security)  in  the  U.S.  market  is  100,000 
or  more  shares,  and 

(Hi)  The  trading  volume  for  the 
security  (or,  if  traded  in  the  form  of  an 
ADR,  the  ADR  overlying  such  security) 
is  at  least  60,000  per  day  in  the  U.S. 
market  on  a  majority  of  the  trading  days 
during  the  six-month  period. 

(d)  Limits  on  Number  of  ELDS.  The 
issuance  of  ELDS  relating  to  any 
underlying  U.S.  security  may  not  exceed 
five  percent  of  the  total  outstanding 
shares  of  such  underlying  security.  The 
issuance  of  ELDS  relating  to  any 
underlying  non-U.S.  security  or 
sponsored  ADR  may  not  exceed:  (1)  two 
percent  of  the  total  worldwide 
outstanding  shares  of  such  security  if  at 
least  20  percent  of  the  worldwide 
trading  volume  in  the  security  and 
related  securities  during  the  six-month 
period  preceding  the  date  of  listing 
occurs  in  the  U.S.  market;  or  (2)  three 
percent  of  the  total  worldwide 
outstanding  shares  of  such  security  if  at 
least  50  percent  of  the  worldwide 
trading  volume  in  the  security  and 
related  securities  during  the  six-month 
period  preceding  the  date  of  listing 
occurs  in  the  U.S.  market:  or  (3)  five 
percent  of  the  total  worldwide 
outstanding  shares  of  such  security  if  at 
least  70  percent  of  the  worldwide 
trading  volume  in  the  security  and 
related  securities  during  the  six-month 
period  preceding  the  date  of  listing  on 
the  Exchange  (for  ELDS  that  are  listed 
on  the  Exchange)  or  listing  on  the 
national  securities  exchange  that  is  the 
primary  U.S.  market  for  such  ELDS  (if 
the  ELDS  is  to  be  traded  on  the 
Exchange  pursuant  to  unlisted  trading 
privileges)  occurs  in  the  U.S.  market. 
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If  an  issuer  proposed  to  issue  ELDS 
that  relate  to  more  than  the  allowable 
percentages  of  the  underlying  security 
specified  in  this  subsection  (d),  then  the 
Exchange,  in  consultation  with  the  staff 
of  the  Division  of  Market  Regulation  of 
the  Securities  and  Exchange 
Commission,  will  evaluate  the 
maximum  percentage  of  ELDS  that  may 
be  issued  on  a  case-by-case  basis. 
.   .  .  Interpretation  and  Policy 
.01     Form  of  Circular  to  Membership 
Prior  to  the  commencement  of  trading 
of  any  new  ELDS  on  the  Exchange,  the 
Exchange  will  issue  a  circular, 
substantially  in  the  form  set  forth  below: 
Equity-Based  Debt  Security  Membership 

Circular 
Date: 

Circular  to  Membership 
Equity-linked  debt  securities  ("ELDS") 

of Corporation 

have  been  approved  for  Exchange 
[listing  or  trading  pursuant  to  unlisted 
trading  privileges]  and  will  commence 
trading  on  [date].  The  ELDS  are  debt 
securities  where  the  amount  payable  at 
maturity  is  based  on  the  then-current 
price  of  [the  linked  security]. 
—The  ELDS  will  trade  with  the  ticker 

symbol _, 

ELDS  are  securities  that  have  certain 
unique  characteristics,  and  investors 
should  be  afforded  an  explanation  of 
such  special  characteristics  and  risks 
attendant  to  trading  thereof  including: 
—At  maturity,  holders  of  ELDS  will 
receive  [description  of  payment]. 
— Because  the  amount  of  principal 
returned  when  ELDS  mature  depends 
on  the  price  of  [the  linked  security], 
the  possibility  exists  that  an  ELDS 
holder  may  lose  some  or  all  of  the 
principal  amount  of  his  ELDS 
investment. 
— ELDS  will  trade  on  the  Equity  Floor. 
ELDS  will  trade  "Flat"  (that  is, 
without  the  payment  of  accrued 
interest)  and  in  round  lots  of  100. 
—ELDS  are  solely  the  obligation  of  [the 
issuer}.  Holders  of  ELDS  may  look 
only  to  [the  issuer]  for  payments  of 
interest  and  principal,  and  not  to  [the 
issuer  of  the  linked  security]. 
—Both  [the  issuer  and  the  issuer  of  the 
linked  security]  are  listed  on  [insert 
appropriate  markets]  and  are  subject 
to  the  continuous  reporting 
obligations  of  the  Securities  Exchange 
Act  of  1934.  as  amended  (the  "1934 
Act").  Interested  persons  may  obtain 
copies  of  reports,  proxy  statements 
and  other  materials  filed  by  [the  two 
issuers]  pursuant  to  the  1934  Act  at 
the  offices  of  the  Securities  and 
Exchange  Commission. 
Before  a  member,  member 
organization,  or  person  associated  with 


such  member  organization  undertakes 
to  recommend  a  transaction  in  the 
ELDS,  such  member  or  member 
organization  should  make  a 
determination  that  such  ELDS  are 
suitable  for  such  customer  and  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing,  at  the  time  of  making  the 
recommendation,  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  he  may 
reasonably  be  expected  to  be  capable  of 
evaluating  the  risks  and  the  special 
characteristics  of  the  recommended 
transaction  and  is  financially  able  to 
bear  the  risks  of  the  recommended 
transaction. 

Any  questions  regarding  the  suitably 
of  customer  accounts  should  be  directed 

to at  (312)  663- 

_.  Inquiries  with  respect  to  the 


ELDS  themselves  should  be  directed  to 
at  (312)  663- 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  is  proposing  listing  criteria 
to  allow  the  Exchange  to  list  hybrid  debt 
securities  and  to  trade  hybrid  debt 
securities  pursuant  to  unlisted  trading 
privileges.  The  Exchange  refers  to  such 
debt  securities  as  "Equity  Linked  Debt 
Securities"  or  "ELDS."  ELDS  are  the 
non-convertible  debt  of  the  issuing 
company  where  the  value  of  the  debt  is 
based,  at  least  in  part,  on  the  value  of 
another  company's  common  stock  or 
other  individual  equity  security.  ELDS 
may  pay  periodic  interest  or  may  be 
issued  as  zero-coupon  instruments.  In 
addition,  ELDS  may  or  may  not  have  a 
ceiling  and/or  floor  on  the  amount  of 
principal  that  may  be  returned  at 
maturity  of  the  instrument. 

The  Exchange  believes  that  the 
proposed  ELDS  listing  criteria  are 


generally  consistent  vdth  the  "Other 
Securities"  criteria  currently  found  in 
Article  XXVIII,  Rule  13  of  the  CHX 
Rules  and  the  Equity  Linked  Notes 
("ELNs")  listing  criteria  used  by  the 
American  Stock  Exchange,  Inc. 
("Amex").  The  Exchange  based  its 
proposed  rules  on  the  ELDS  listing 
criteria  currently  used  by  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").'» 

General  ELDS  Listing  Requirements 

The  issuer  of  an  ELDS  proposed  for 
listing  on  the  Exchange  must  meet 
certain  requirements.  The  issuer  of  the 
ELDS  must  either  (a)  meet  general  CHX 
listing  standards;  or,  (b)  be  in  good 
standing,  if  listed  on  the  Exchange;  or, 
(c)  be  an  affiliate  of  a  company  listed  on 
the  Exchange  whose  listing  status  is  in 
good  standing.5 

The  ELDS  issue  itself  is  subject  to  a 
variety  of  listing  requirements  as  well. 
The  issue  must:  (1)  consist  of  a  least  one 
million  ELDS,  (2)  have  at  least  400 
holders,  (3)  have  an  aggregate  market 
value  of  at  least  $4  million,  and  (4)  have 
a  term  of  two  to  seven  years  (if  the 
issuer  is  a  non-U.S.  company,  the  issue 
may  not  have  a  term  of  more  than  three 
years). 

The  proposal  also  includes  criteria 
governing  the  equity  security  on  which 
the  value  of  the  ELDS  is  based,  several 
other  miscellaneous  requirements  also 
imposed  to  ensure  quality,  and  some 
further  restrictions  on  ELDS  whose 
underlying  security  is  issued  by  a  non- 
U.S.  company.  Specifically,  with  regard 
to  value:  (i)  the  issuer  of  each  such 
security  must  be  a  reporting  company 
with  minimum  market  capitalizations 
and  trading  volumes,  and  (ii)  each  such 
security  must  be  either  listed  on  a 
national  securities  exchange  or  traded 
through  the  facility  of  a  national 
securities  association  and  be  subject  to 
last  sale  reporting. 

The  remaining  quality  assurance 
requirements  ensure  that:  (a)  the 
issuance  of  ELDS  relating  to  any 
underlying  U.S.  security  does  not  to 


*  The  only  difference  between  the  proposed  rule 
change  and  the  NYSE  ELDS  rules  is  that  the  rules 
proposed  by  CHX  provide  for  unlisted  trading 
privileges.  Telephone  call  between  Patricia  L.  Levy, 
Senior  Vice  President  and  General  Counsel,  CHX. 
and  Kelly  A.  McCormick.  Attorney.  Division  of 
Market  Regulation.  SEC.  on  November  30.  1998. 

'  If  the  ELDS  issuer  is  not  listed  on  the  Exchange, 
the  ELDS  issuer  must  meet  the  siEe  and  earnings 
requirements  set  forth  in  the  Exchange's  tier  1  or 
Tier  II  Listing  Rules.  In  addition,  the  ELDS  issuer 
must  either  have  a  minimum  tangible  net  worth  of 
S250  million  or  $150  million.  If  the  ELDS  issuer 
uses  the  $150  million  standard,  the  original  issue 
price  of  the  ELDS,  combined  with  all  of  the  issuer's 
other  ELDS  listed  on  a  national  securities  exchange 
or  other  wise  publicly  traded  in  the  United  States, 
may  not  be  greater  than  25  percent  of  the  issuer's 
net  worth  at  the  lime  of  issuance. 
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exceed  five  percent  of  the  total 
outstanding  shares  of  the  underlying 
security;  and  (b)  the  issuance  of  ELDS 
relating  to  any  underlying  non-U.S. 
security  or  sponsored  American 
Depository  Receipt  ("ADR")  does  not 
exceed  either  two,  three  or  five  percent 
of  the  total  worldwide  outstanding 
shares  of  such  security,  depending  on 
the  amount  of  the  worldwide  trading 
volume  in  the  security  and  related 
securities  that  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  (i)  listing  on  the  Exchange 
(for  ELDS  that  are  listed  on  the 
Exchange)  or  (ii)  listing  on  the  national 
securities  exchange  that  is  the  primary 
U.S.  market  for  such  ELDS  (if  the  ELDS 
are  to  be  traded  on  the  Exchange 
pursuant  to  unlisted  trading  privileges). 

Additional  Requirements  for  Non-U.S. 
Companies 

Finally  there  are  some  additional 
requirements  when  the  underlying 
security  is  a  non-U.S.  company 
(including  a  company  that  is  traded  in 
the  United  States  through  ADRs).  First, 
there  must  be  at  least  2,000  holders  of 
the  security.  In  addition,  one  of  the 
following  three  alternatives  must  apply: 
(1)  the  Exchange  must  have  an  effective 
comprehensive  surveillance  information 
sharing  agreement  with  either  (a)  the 
primary  exchange  in  the  country  where 
the  security  is  primarily  traded  (for 
listed  ELDS),6  or,  (b)  the  national 
securities  exchange  that  is  the  primary 
U.S.  market  for  such  security  (for  ELDS 
traded  pursuant  to  unlisted  trading 
privileges);  or  (2)  the  Relative  Trading 
Volume  must  be  at  least  50%;^  or  (3) 
during  the  six  months  preceding  the 
listing  of  the  ELDS  on  the  Exchange  (or 
for  ELDS  traded  on  the  Exchange 
pursuant  to  unlisted  trading  privileges, 
preceding  the  listing  of  the  ELDS  on  the 
primary  U.S.  market  for  such  security), 
the  underlying  company  must  meet 
various  trading  volume  standards.  The 
trading  volume  standards  require  that 
(1)  the  combined  trading  volume  of  the 
security  in  the  United  States  be  at  least 
20  percent  of  the  combined  world-wide 


8  In  the  case  of  a  sponsored  ADR,  the  agreement 
must  be  the  primary  exchange  in  the  home  country 
where  the  security  underlying  the  ADR  is  primarily 
traded. 

'  Relative  Trading  Volume  is  defined  as  the  ratio 
bf  (i)  the  combined  trading  volume,  on  a  share- 
equivalent  basis,  of  the  security  and  related 
securities  (including  ADRs  overlying  such  security) 
in  the  United  States  and  in  any  other  market  with 
vfhich  the  Exchange  (for  ELDS  that  are  listed  on  the 
Exchange),  or  with  which  any  other  national 
securities  exchange  that  is  the  primary  U.S.  market 
for  such  ELDS  (if  the  ELDS  are  to  be  traded  on  the 
Exchange  pursuant  to  unlisted  trading  privileges) 
has  in  place  an  effective,  comprehensive 
surveillance  information  sharing  agreement  to  (ii) 
the  world-wide  trading  volume  in  such  securities. 


trading  volume  in  the  security  and  in 
related  securities;^  (2)  the  average  daily 
trading  volume  for  the  security  (or,  if 
traded  in  the  form  of  an  ADR,  the  ADR 
overlying  such  security)  in  the  U.S. 
market  be  100,000  or  more  shares;  and 
(3)  the  trading  volume  for  the  security 
(or,  if  traded  in  the  form  of  an  ADR,  the 
ADR  overlying  such  security)  be  at  least 
60,000  shares  per  day  in  the  U.S.  market 
on  a  majority  of  the  trading  days  during 
the  six-month  period. 

Trading  Issues 

The  Exchange  will  generally  treat 
ELDS  as  equity  securities.  Thus,  for 
example,  ELDS  will  be  subject  to  equity 
margin  treatment. 

In  addition,  due  to  the  unique  nature 
of  ELDS,  prior  to  the  commencement  of 
trading  of  each  new  ELDS,  the  Exchange 
will  distribute  a  circular  to  its  members 
and  member  organizations  alerting  them 
to  be  unique  characteristics  of  ELDS  and 
providing  guidance  regarding  their 
compliance  responsibilities  with  respect 
to  such  securities.  A  form  of  this 
circular  is  set  out  in  Interpretation  and 
Policy  .01  to  Rule  26  of  Article  XXVffl. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participating  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

111.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vvTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Coipmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
avcfilable  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-98-26  and  should  be 
submitted  by  December  30,  1998. 

TV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

7he  Commission  has  reviewed  the 
CHX's  proposed  rule  change  ^°  and 
believes  for  reasons  set  forth  below,  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  '^ 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  ^^  because  the  rule  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  ELDS  provide  a  new  and  innovative 
means  of  participating  in  the  securities 
markets.  In  particular,  the  Commission 
believes  that  the  increased  availability 
of  ELDS  will  permit  investors  to  more 
closely  approximate  their  desired 
investment  objectives  through,  for 
example,  shifting  some  of  the 
opportunity  for  upside  gain  in  return  for 
additional  income. '^ 

ELDS  are  not  leveraged  instruments, 
however,  their  price  will  still  be  derived 
from  and  based  upon  the  underlying 
linked  security.  Accordingly,  the  level 
of  risk  involved  in  the  purchase  or  sale 


«The  securities  considered  in  this  regard  include 
the  security  itself,  any  ADR  overlying  the  security 
(adjusted  on  a  share  equivalent  basis)  and  any  c'her 
class  of  stock  related  to  the  underlying  security. 

"ISU.S.C.  78f(b)(5). 


'"In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(0- 

"  15  U.S.C.  78f. 

'M5  U.S.C.  78f(b)(5). 

"Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  finding  would  be  difficult  with  respect  to  a 
product  that  served  no  investment,  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 
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of  an  ELDS  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
in  considering  the  Amex's  ELNs  »•♦ 
proposal  15  and  the  NYSE's  ELDS 
proposal,  18  the  Commission  had  several 
specific  concerns  with  this  type  of 
product  (i.e.,  (1)  investor  protection 
concerns,  (2)  dependence  on  the  credit 
of  the  issuer  of  the  instrument.  (3) 
systemic  concerns  regarding  position 
exposure  of  issuers  with  partially 
hedged  positions  or  dynamically  hedged 
positions,  and  (4)  the  impact  on  the 
market  for  the  underlying  linked 
security).  17  The  Commission  concluded, 
however,  that  the  Amex  and  NYSE 
proposals  adequately  addressed  each  of 
these  issues  such  that  the  Commission's 
regulatory  concerns  were  adequately 
minimized.  18  Similarly,  in  this 
proposal,  the  CHX  has  proposed 
safeguards  that  address  these  concerns 
which  the  Commission  finds  to  be 
equivalent  to  those  approved  for  the 
trading  of  ELNs  at  the  Amex  and  ELDS 
at  the  NYSE. 

The  Commission  notes  that  the  CHX 
proposal  also  provides  for  unlisted 
trading  privileges  for  ELDS  listed  on 
other  exchanges.  The  Commission 
believes  that  unlisted  trading  privileges 
for  ELDS  is  also  consistent  with  the  Act 
because  it  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market.  Unlisted  trading  privileges 
allow  for  the  trading  of  additional 
products  at  the  CHX  which  are  subject 
to  listing  standards  that  are  equivalent 
to  the  CHX  listing  standards  for  ELDS. 
Accordingly,  for  the  reasons  stated 
herein,  as  well  as  in  the  Commission's 
ELNs  approval  for  the  Amex  and  the 
ELDS  approval  for  the  NYSE,  the 
Commission  finds  that  the  CHX 
standards  for  listing  and  trading  of 
ELDS  are  consistent  with  the  Act  and 
the  listing  and  trading  of  ELDS  is  in  the 
public  interest. 

Finally,  the  Exchange  has  requested, 
and  the  Commission  agrees  that, 
accelerated  approval  is  appropriate  in 
this  instance.  The  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  the 
notice  thereof  in  the  Federal  Register  . 
The  Commission  finds  that  the  proposal 
closely  conforms  to  the  proposals 
ab^ady  approved  by  the  Commission 
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'« As  noted  earlier.  ELNs,  Equity  Linked  Term 
Notes  are  the  same  product,  with  the  same  terms 
and  characteristics,  as  defined  herein  for  ELDS. 

"Exchange  Act  Release  No.  32343  (May  20 
1993). 

'•Exchange  Act  Release  No.  33468  (lanuarv  13 
1994).  •' 

"Release  Nos.  34-32343  and  34-33468. 
"Id. 


with  respect  to  the  listing  and  trading  of 
ELNs  on  the  Amex  i*  and  ELDS  on  the 
NYSE.^o  Accordingly,  the  CHX  proposal 
presents  no  new  regulatory  issues. 
Moreover,  both  the  NYSE  and  Amex 
proposals  were  subject  to  the  full  21-day 
period,  yet  no  comments  were  received 
by  the  Commission.  Therefore,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  21  and  19(b)(2)  22  of 
the  Act  to  approve  the  proposed  rule 
change  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CSE-98-02) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-32664  Filed  12-8-98;  8:45  am] 
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December  3. 1998. 

On  July  22,  1998,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-98-10)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  16,  1998.2  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC's  Collateral  Management 
Service  ("CMS")  provides  automated 
access  to  information  on  participants' 
clearing  fund,  margin,  and  other 
deposits  at  NSCC  and  other 


'•Release  No.  34-32343. 
^"Release  No.  34-33468. 
^'ISU.S.C.  78f(b)(5). 
"ISU.S.C.  78s(b)(2). 

"15U.S.C.  78s(b)(2). 
"17CFR20O.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

*  Securities  Exchange  Act  Release  No.  40S36 
(October  8.  1996)  63  FR  55664. 


participating  clearing  entities.  ^  The 
purpose  of  this  rule  change  is  to  add  an 
interactive  messaging  feature  to  CMS. 
Specifically,  NSCC  is  modifying  CMS 
to:  (i)  enable  participating  clearing 
entities  and  participants  to  send  and 
receive  messages  regarding  collateral  on 
an  automated  basis  through  CMS;  (ii) 
enable  participants  that  elect  to 
participate  in  CMS  to  request  a 
withdrawal  of  excess  collateral  on  a 
daily  basis,  including  an  intraday 
withdrawal  of  excess  cash  collateral; 
and  (iii)  address  the  movement  of 
collateral  based  on  CMS  messages.  The 
modifications  primarily  affect  Rule  53 
(Collateral  Management  Service)  of 
NSCC's  Rules  and  Procedures. 

NSCC  intends  to  implement  the 
modifications  to  CMS  upon  approval  of 
the  proposed  rule  change.  Other 
participating  clearing  entities  will  be 
able  to  make  the  CMS  modifications 
relating  to  clearing  fund  and  margin 
deposits  available  on  a  phased-in  basis 
at  a  time  determined  by  each  clearing 
entity.* 

CMS  Message  Processing 

NSCC  is  modifying  NSCC  Rule  53  to 
enable  NSCC,  participating  clearing 
entities,  and  participating  participants 
to  send  and  receive  interactive  messages 
regarding  their  respective  CMS 
information  ("CMS  messages").  CMS 
messages  include  the  following:  (i)  a 
request  by  NSCC  or  a  participating 
clearing  entity  to  a  participant  for 
additional  collateral;  (ii)  a  request  by  a 
participant  to  NSCC  or  to  a  participating 
clearing  entity  to  return  excess 
collateral;  (iii)  a  request  by  a  participant 
to  NSCC  or  to  a  participating  clearing 
entity  to  use  excess  cash  collateral  to 
satisfy  a  settlement  deficit  at  the  entity 
where  there  is  excess  cash  collateral; 
(iv)  a  request  by  a  participant  to  NSCC 
or  to  a  participating  clearing  entity  to 
substitute  collateral;  and  (v)  a  request  by 
a  participant  to  NSCC  or  to  a 
participating  clearing  entity  to  use 
excess  cash  collateral  to  satisfy  a 
clearing  fund  or  margin  deficit  at  an 
entity  other  than  where  there  is  excess 
cash  collateral. 

NSCC.  participating  clearing  entities, 
and  participating  participants  will  send 
and  receive  CMS  messages  on  an 
automated  basis  by  using  CMS  message 
screens.  Generally,  the  CMS  massage 
screens  will  contain  fields  to  identify 


'  For  a  detailed  description  of  CMS,  refer  to 
Securities  Exchange  Act  Release  No.  36091  (August 
10,  1995)  60  FR  42931  (File  No.  SR-NSCC-95-06). 

*  Each  participating  clearing  entity  will  need  to 
review  its  rules  and  to  file  any  necessary  proposed 
rule  changes  under  Section  19(b)  before  making 
available  to  its  participants  the  ability  to  move  and 
withdraw  collateral. 


'  The  request 
requesting  cleai 
participant,  the 
of  collateral  (i.t 
credit),  the  dati 
information  as 

•  The  request 
requesting  part 
appropriate  cle 
request,  the  typ 
and/or  letters  0 
such  other  info 
permitted. 

'  The  requesl 
requesting  part 
appropriate  cle 
request,  the  da 
information  as 

•  The  requesl 
Requesting  pan 
appropriate  ch 
type  of  the  coll 
letters  of  credii 
the  total  amou: 
securities,  and 
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the  requesting  entity,  the  entity  or 
entities  receiving  the  CMS  message,  the 
type  of  request,  the  request  amount,  the 
type  of  collateral,  and  the  date  of  the 
request.  CMS  will  transmit  the  request 
to  the  entity  or  entities  identified  in  the 
request.  All  requests  by  a  participant  to 
NSCC  and  to  participating  clearing 
entities  will  require  approval  of  the 
clearing  entity. 

NSCC  is  adding  Procedure  XVI  to  its 
rules  and  procedures  to  set  forth  the 
procedures  for  processing  each  of  the 
five  basic  types  of  CMS  messages.  First, 
Procediu^  XVI  provides  that  NSCC  and 
participating  clearing  entities  may 
submit  a  request  for  additional  collateral 
to  a  participant  through  CMS.'  The 
request  will  be  transmitted  to  the 
participant  identified  in  the  request. 
Second,  Procedure  XVI  provides  that  a 
participant  may  submit  a  request  for  the 
return  of  excess  collateral  to  NSCC  or  to 
a  participating  clearing  entity  through 
CMS.8  The  requesting  participant  will 
receive  a  message  irom  the  clearing 
entity  indicating  the  approval  or 
rejection  of  the  request  and  in  the  case 
of  a  rejection  the  reason(&)  for  the 
rejection.  Third,  Procedure  XVI 
provides  that  a  participant  may  submit 
a  request  to  NSCC  or  to  a  participating 
clearing  entity  to  use  excess  cash 
collateral  to  satisfy  a  settlement  deficit 
at  the  clearing  entity  where  there  is 
excess  cash  collateral.'  The  request  will 
be  transmitted  to  the  clearing  entity 
identified  in  the  request  for  approval  or 
rejection.  The  requesting  participant 
wrill  receive  a  message  indicating  the 
approval  or  rejection  of  the  request  and 
in  the  case  of  a  rejection  the  reason(s) 
for  the  rejection. 

Fourth,  Procedure  XVI  provides  that  a 
participant  may  submit  a  request  to 
NSCC  or  to  a  participating  clearing 
entity  to  substitute  collateral.*  The 


»  The  request  must  include  the  identity  of  the 
requesting  clearing  entity,  the  identity  of  the 
participant,  the  total  amount  of  the  request,  the  type 
of  collateral  (i.e.,  cash,  securities,  and/ or  letters  of 
credit),  the  date  of  the  request,  and  such  other 
information  as  may  be  required  or  permitted. 

•The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entity,  the  total  amount  of  the 
request,  the  type  of  collateral  (i.e.,  cash,  securities, 
and/or  letters  of  credit),  the  date  of  the  request,  and 
such  other  information  as  may  be  required  or 
permitted. 

'  The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entity,  the  total  amount  of  the 
request,  the  date  of  the  request,  and  such  other 
information  as  may  be  required  or  permitted. 

•The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the 
appropriate  clearing  entity,  the  total  amount  and 
type  of  the  collateral  (i.e.,  cash,  securities,  and/ or 
letters  of  credit)  to  be  returned  to  the  participant, 
the  total  amount  and  type  of  collateral  (i.e.,  cash, 
isecurities,  and/or  letters  of  credit)  to  be  substituted 


request  will  be  transmitted  to  the 
clearing  entity  identified  in  the  request 
for  approval  or  rejection.  The  requesting 
participant  wrill  receive  a  message 
indicating  the  approval  or  rejection  of 
the  request  and  in  the  case  of  a  rejection 
the  reason(s)  for  the  rejection. 

Fifth,  Procedure  XVI  provides  that  a 
participant  may  submit  a  request  to  use 
excess  cash  collateral  at  one 
participating  clearing  entity  or  NSCC  to 
satisfy  a  clearing  fund  or  margin  deficit 
at  another  participating  clearing  entity 
or  NSCC  The  request  wall  be 
transmitted  to  both  clearing  entities 
identified  in  the  request  for  approval  or 
rejection.  The  requesting  participant 
will  receive  a  message  from  each 
clearing  entity  indicating  the  approval 
or  rejection  of  the  request  and  in  the 
case  of  a  rejection  the  reason(s)  for  the 
rejection. 

Procedure  XVI  also  provides  that 
requests  must  be  submitted  by  such 
times  on  each  processing  day  as  may  be 
established  by  NSCC  and  participating 
clearing  entities.  A  request  by  a 
participant  to  NSCC  or  to  a  participating 
clearing  entity  that  is  not  fully  approved 
on  the  day  that  it  is  submitted  will  not 
be  carried  forward  to  the  next 
processing  day.  However,  CMS  provides 
for  "today  for  tomorrow"  requests  that 
will  pend  and  will  be  incorporated  into 
the  next  day's  processing  if  so 
designated. 

Withdrawal  of  Excess  Collateral  on  a 
Daily  Basis 

The  rule  change  also  modifies  Rule  53 
and  makes  conforming  changes  to  other 
rules  and  procedures  to  allow 
participating  participants  to  request  a 
withdrawal  of  excess  collateral  on  a 
daily  basis,  including  an  intraday 
withdrawal  of  excess  cash  collateral. 
This  modification  is  an  exception  to 
NSCC's  general  rule  that  permits  a 
participant  to  request  the  return  of 
excess  collateral  no  more  frequently 
than  monthly  and  is  also  an  exception 
to  the  general  rule  that  permits  certain 
participants  on  surveillance  status  to 
request  the  return  of  excess  collateral  no 
more  frequently  than  quarterly. 
Although  the  rule  change  allows 
participants  to  make  daily  requests  for 
retiuTi  of  excess  collateral,  NSCC  still 
has  discretion  to  deny  such  requests. 


by  the  participant,  the  date  of  the  request,  and  such 
other  information  as  may  be  required  or  permitted. 

'The  request  must  include  the  identity  of  the 
requesting  participant,  the  identity  of  the  clearing 
entity  from  which  the  excess  cash  collateral  is  to 
be  sent,  the  identity  of  the  clearing  entity  to  which 
the  excess  cash  collateral  is  to  be  sent,  the  total 
amount  of  the  request,  the  date  of  the  request,  ard 
such  other  information  as  may  be  required  or 
permitted. 


Movement  of  Collateral  Based  on  CMS 
Messages 

The  rule  change  modifies  Rule  53  to 
address  the  movement  of  collateral 
based  on  CMS  messages.  The  actual 
movement  of  collateral  based  on  a  CMS 
message  and  will  be  made  between  the 
appropriate  clearing  entity  and  the 
participant  pursuant  to  the  rules  and 
procedures  of  the  appropriate  clearing 
entity.  However,  under  the  rule  change 
the  movement  of  collateral  based  on  a 
participant's  request  to  use  excess  cash 
collateral  at  one  clearing  entity  to  satisfy 
a  clearing  fund  or  margin  deficit  at 
another  clearing  entity  will  be  made 
directly  between  the  clearing  entities 
daily  on  a  bilateral  net  basis  or  as 
otherwise  may  be  determined  by  the 
clearing  entities. 

Currently,  an  agreement  authorizing 
use  of  data  for  CMS  ("CMS  Agreement") 
addresses  NSCC's  authorization  from 
participating  clearing  entities  to  collect 
and  provide  clearing  fund  and  margin 
requirement  and  deposit  information. 
Under  an  amendment  to  the  CMS 
Agreement,  NSCC  and  participating 
clearing  entities  will  agree  to  make 
payments  in  accordance  with  their 
respective  rules  and  procedures  based 
on  approved  participant  requests  to  use 
excess  cash  collateral  at  one  clearing 
entity  to  satisfy  a  clearing  fund  or 
margin  deficit  at  another  clearing  entity 
daily  on  a  bilateral  net  basis  or  as 
otherwise  may  be  determined  by  the 
clearing  entities. 'o  From  the  perspective 
of  a* participant,  excess  cash  collateral 
will  be  treated  as  moved  at  the  time 
both  clearing  entities  approve  the 
participant's  request  or  at  such  other 
time  as  the  clearing  entities  may 
mutually  agree. 

The  movement  of  excess  cash 
collateral  fi^m  NSCC  to  an  NSCC 
participant  based  on  a  CMS  message 
will  be  included  in  NSCC's  money 
settlement  process  unless  the 
participant  requests  an  intraday  wire 
transfer  of  funds.  The  rule  change  also 
makes  a  technical  modification  to 
Section  6  of  Rule  53  to  add  references 
to  CMS  messages. 

n.  Discussion 

Section  17A(b)(3)(F) "  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 


'"Participating  clearing  entities  other  than  NS<X 
will  be  required  to  execute  the  amendment  to  the 
CMS  Agreement  when  they  begin  to  phase  in  the 
CMS  modifications.  Participating  clearing  entities 
may  also  need  to  file  proposed  rule  changes  in 
connection  with  executing  the  amendment  to  the 
CMS  Agreement. 

"15U.S.C.78q-l(b)(3)(F). 
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securities  transactions.  The  Commission 
believes  the  NSCC's  new  interactive 
messaging  feature  should  increase  the 
efficiency  of  collateral  movements  in 
and  among  clearing  entities  by 
establishing  a  standardized  and 
automated  system  to  request  the 
movement  or  withdrawal  of  collateral. 
Further,  the  CMS  modifications  will 
give  NSCC  and  participants  information 
regarding  participants'  requests  for 
movement  or  withdrawal  of  collateral 
which  should  help  participating 
clearing  entities  to  better  monitor  their 
participants'  collateral  positions. 
Therefore,  the  Commission  believes  that 
the  change  is  consistent  vrith  NSCC's 
obligations  under  Section  17A(b)(3)(F). 


m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-10)  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-32668  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40731;  File  No.  SR-NYSE- 
98-39] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  To  Increase 
the  Administration  Fee  Charged  for  the 
Supervisory  Analyst  Examination 
(Series  16) 

Decemberl,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
13,  1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I,  n,  and  III  below,  which  Items 


•M7  CFR  200.30-3(a)  (12). 

'15U.S.C.78s(b)(l). 

'  17  CFR  240.19b-4. 


have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  increase  the 
fee  for  the  Supervisory  Analyst 
Examination  (Series  16)  from  $60  to 
$200  per  administration  effective 
Decemberl,  1998. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  472(b) 
("Communications  With  The  Public") 
requires  that  research  reports  be 
prepared  or  approved  by  a  supervisory 
analyst  acceptable  to  the  Exchange 
under  the  provisions  of  Rule  344 
("Supervisory  Analysts").  The 
Supervisory  Analyst  Examination 
("Series  16")  is  the  qualification 
examination  that  a  person  must  pass 
before  he  or  she  can  work  as  a 
Supervisory  Analyst  for  a  member  or 
member  organization.  The  Exam 
previously  was  administered  in  paper 
and  pencil  format  and  the  fee  charged 
has  been  $60  per  candidate.  Recently, 
the  Exchange  began  administration  of 
this  examination  in  electronic  format  at 
Sylvan  Test  Centers.  These  test  centers 
also  administer  other  industry 
examinations. 

The  Exchange  proposes  to  increase 
the  administration  fee  for  the  Series  16 
Examination  to  $200  per  exam 
administration  effective  December  1, 
1998.  The  increased  fee  is  necessary  to 
offset  expenses  incurred  in  developing, 
updating  and  administering  the  exam. 
Additionally,  the  fee  will  be  consistent 
with  the  fees  charged  for  other  exams. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
Section  6(b)(4)  of  the  Act » that  an 
Exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act*  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereimder. '  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
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^  15  U.S.C.  78f(b)(4). 

M5  U.S.C.  78s(b)(3)(A)(ii). 

'17CFR240.19b-4(e)(2). 

«In  reviewing  this  proposal,  the  Commission  hu 
considered  its  potential  impact  on  efficiency, 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-98-39  and  should  be 
submitted  by  December  30, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 
|FR  Doc.  9a-32602  Filed  12-8-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40721;  File  No.  SR-NYSE- 
BB-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Specifications  and  Content 
Outline  for  the  Trading  Assistant 
Qualification  Examination  (Series  25) 

November  30, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
10, 1998,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

,   The  Exchange  has  filed  the  Content 
Outline  and  Specifications  for  the 
Trading  Assistant  Qualification 
Examination  ("Series  25  Content 
Outline"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exhange  Rule  35  dictates  the  terms 
under  which  an  employee  of  a  member 
or  member  organization  may  be 
admitted  to  the  Exchange  Trading  Floor. 
Currently,  the  registration  process  for 
Floor  employees  i.e..  Post  Clerks  and 
Booth  Clerks,  also  known  as  Trading 
Assistants,  consists  of  submission  of  a 
completed  Form  U— 4  ("Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer")  and 
fingerprints.  The  Exchange  has 
proposed  amendments  to  Rule  35  to 
require  Trading  Assistants  to,  in 
addition  to  the  current  requirements, 
take  and  pass  appropriate  qualification 
examinations  and  meet  appropriate 
training  requirement.' 

The  Series  25  and  Series  25  Content 
Outline  were  developed  by  the 
Exchange,  in  conjunction  v^dth  a 
Committee  of  Exchange  Members  and 
Trading  Assistants,  in  order  to  quahfy 
Floor  Trading  Assistants  pursuant  to 
proposed  amendments  to  Rule  35*  The 
Series  25  will  ensure  that  Trading 
Assistants  have  the  basic  knowledge, 
skills,  and  abilities  necessary  to  perform 
the  functions  and  carry  out  the 
responsibihties  of  a  Trading  Assistant. 
The  Series  25  Content  Outline,  which 
may  be  examined  at  the  places  specified 
in  Item  IV  below,  details  the  coverage  of 
the  examination. 

The  requirement  to  take  and  pass  the 
Series  25  examination  in  order  to 
qualify  as  a  Trading  Assistant  will  apply 
to  all  current  and  prospective  Trading 
Assistants.  A  proposed  new 
interpretation  to  Rule  35  will 
established  that  new  Trading  Assistants 
will  be  required  to  undergo  three 
months  of  training  (including  on-the-job 
and  classroom  instruction)  prior  to 
taking  the  examination. ^  New  Trading 
Assistants  will  not  be  permitted  to 
perform  their  functions  wathout 
supervision  until  passing  the 
examination.  Current  Trading  Assistants 


'  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


^  On  October  22,  1998,  the  Exchange  filed  with 
the  Commission  SR-NYSE-98-36  which  proposes 
to  amend  Rule  35  to  provide  for  the  additional 
registration  requirements  for  Trading  Assistants. 
Securities  Exchange  Act  Release  No.  40720 
(November  30,  1998). 

Md. 

Md. 


would  have  one  year  from 
implementation  of  the  qualification 
requirement  to  pass  the  examination. 

2.  Statutory  Basis 

The  Exchange  believes  the  statutory 
basis  for  the  Series  25  Examination  lies 
in  Section  6(c)(3)(B)  of  the  Act.^  Under 
that  Section,  the  Exchange  has  the 
responsibility  to  prescribe  standards  of 
training,  experience  and  competence  for 
persons  associated  with  Exchange 
members  and  member  organizations. 
Pursuant  to  this  statutory  obligation,  the 
Exchange  has  developed  examinations 
that  are  administered  to  establish  that 
persons  associated  wath  Exchange 
members  and  member  organizations 
have  attained  specified  levels  of 
competence  and  knowledge. 

In  addition,  pursuant  to  Section 
6(c)(3)(B)  of  the  Act,^  the  Exchange  may 
bar  a  natural  person  from  becoming  a 
member  or  person  associated  wath  a 
member,  if  such  natural  person  does  not 
meet  such  standards  of  training, 
experience  and  competence  as  are 
prescribed  by  the  rules  of  the  Exchange. 
Pursuant  to  this  statutory  obligation,  the 
Exchange  believes  it  has  developed  an 
examination  that  will  be  administered 
to  confirm  that  Trading  Assistants  have 
attained  specified  levels  of  competence 
and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


•15U.S.C78«c)(3)(B). 
'Id. 
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(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NfW., 
Washington,  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
NYSE-98-35  and  should  be  submitted 
by  December  30,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  98-32603  Filed  12-8-98;  8:45  am] 
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COMMISSION 

[Raleaae  ^4o.  34-40722;  File  No.  SR-NYSE- 
97-09] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  ar>d  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  Relating  to 
Specialists'  Handling  of  Percentage 
Orders 

November  30, 1998. 

I.  IntroductioB 

On  March  25,  1997,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 


of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  123A.30,  relating  to 
specialists'  handling  of  percentage 
orders. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  21,  1997.3  No 
comments  were  received  on  the 
proposal.  On  June  15, 1998,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.*  This  order 
approves  the  proposed  rule  change  and 
approves  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

II.  Background  and  Description  of  the 
Proposal 

A.  Background 

A  percentage  order  is  a  limited  price 
order  to  buy  or  sell  50%  of  the  volume 
of  a  specified  stock  after  its  entry.  A 
percentage  order  is  essentially  a 
memorandum  entry  left  with  a  specialist 
which  becomes  a  "live"  order  capable  of 
execution  in  one  of  two  ways:  (i)  all  or 
part  of  the  order  can  be  "elected"  as  a 
limit  order  on  the  specialist's  book 
based  on  trades  in  the  market;  or  (ii)  all 
or  part  of  the  order  can  be  "converted" 
into  a  limit  order  to  make  a  bid  or  offer 
or  to  participate  directly  in  a  trade. 

1.  The  Election  Process 

Under  the  election  process,  as  trades 
occur  at  the  percentage  order's  limit 
price  or  better,  an  equal  number  of 
shares  of  the  percentage  order  are 
"elected"  and  become  a  limit  order  on 
the  specialist's  book.  This  limit  order 
takes  its  place  behind  other  Umit  orders 
on  the  specialist's  book  at  the  same 
price.  The  percentage  order  then  is 
reduced  by  the  number  of  elected  shares 
until  the  entire  order  has  been  satisfied. 

Currently,  there  are  four  types  of 
percentage  orders;  last  sale  percentage 
orders,  straight  limit  percentage  orders,' 


•17  CFR  200.3O-3(a)(12). 


>15U.S.C.78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  38630 
(May  13.  1997).  62  FR  27822. 

*  See  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Michael 
Walinskas,  Deputy  Associate  Director,  Division  of 
Market  Regulation,  Commission,  dated  June  12, 
1998  ("Amendment  No.  1").  In  Amendment  No.  1. 
the  NYSE  clarifies  that  its  proposal  to  add  the 
phrase  "or  converted"  to  the  last  paragraph  of 
NYSE  Rule  123A.30  would  not  change  the  existing 
rules  governing  the  conversion  of  percentage  orders. 
Instead,  the  Exchange  believes  that  the  issue  of 
whether  an  executed  percentage  order  was 
"elected"  or  "converted"  to  a  limit  order  is 
irrelevant  to  its  proposal  to  allow  such  execution 
to  trigger  the  election  of  another  percentage  order 
on  the  opposite  side  of  the  market. 

'A  straight  limit  percentage  order  carries  a  limit 
price  equal  to  the  percentage  order  limit  price. 


buy  minus-sell  percentage  orders,^  and 
immediate  execution  or  cancel  election 
percentage  orders.'  The  Exchange  has 
indicated  that  most  percentage  orders 
are  entered  as  last  sale  percentage 
orders,  meaning  that  they  are  elected  to 
the  book  at  the  price  of  the  electing  sale 
and  may  be  executed  at  that  price,  or  at 
a  better  price." 

2.  The  Conversion  Process 

The  second  way  that  a  percentage 
order  can  be  activated  into  a  limit  order 
is  through  the  conversion  process.  Most 
percentage  orders  contain  the  additional 
instruction.  "CAP-D."  "CAP"  is  an 
acronym  meaning  "convert  and  parity," 
which  instructs  the  specialist  that  he  or 
she  may  convert  all  or  a  portion  of  the 
order  into  a  limit  order,  and  allows  the 
specialist  to  be  on  parity  with  the 
converted  percentage  order,  either  to 
participate  directly  in  a  trade  or  to  make 
a  bid  or  offer  ("bettering  the  market"). 
The  "D"  notation  instructs  the  specialist 
that,  under  certain  circumstances,  the 
order  may  be  converted  to  participate  in 
destabilizing  transactions,  as  well  as 
stabilizing  transactions. 

The  Exchange  has  stated  that,  as  a 
practical  matter,  it  views  CAP-D  orders 
as  a  necessary  adjunct  to  the  standard 
election  procedures  because  they  allow 
the  specialist  greater  flexibility  to  match 
the  order  with  other  buying  and  selling 
interest  in  the  market.  CAP-D  orders  are 
subject  to  a  number  of  restrictions 
intended  to  minimize  the  specialist's 
discretion  in  handling  such  orders.' 
Specifically,  under  the  conversion 
process,  the  specialist  may  convert  a 
percentage  order  into  a  "live"  limit 
order  on  a  destabilizing  tick  only  where: 
(i)  the  transaction  for  which  the  order  is 
being  converted  is  for  10,000  shares  or 
more;  and  (ii)  the  price  at  which  the 
converted  percentage  order  is  to  be 


•A  buy  minus-sell  plus  percentage  order  operates 
in  the  same  fashion  as  a  straight  limit  percentage 
order,  except  that  it  places  the  additional 
requirement  that  elected  (xtrtions  of  buy  (sell) 
percentage  orders  be  elected  at  a  price  on  minus  or 
zero-minus  ticks  (plus  or  zero  plus  ticks)  from  the 
previous  sale. 

'  An  immediate  execution  or  cancel  election 
percentage  order  instructs  the  spiecialist  to  execute 
the  elected  portion  of  the  percentage  order 
immediately  in  whole  or  in  part  at  the  price  of  the 
electing  transactions.  The  remaining  unexecuted 
elected  portion  of  the  percentage  order,  if  any, 
reverts  back  to  an  unelected  percentage  order, 
subject  to  subsequent  election  or  conversion.  See 
Securities  Exchange  Act  Release  No.  39837  (April 
8,  1998)  63  FR  18244  (April  14, 1998)  (order 
approving  File  No.  SR-NYSE-97-38). 

•The  various  types  of  percentage  orders  differ 
only  in  terms  of  execution,  and  not  the  process  by 
which  they  are  elected.  See  notes  5-7  supra. 

«See  NYSE  Rule  123A.30;  Securities  Exchange    ' 
Act  Release  No.  24505  (May  22.  1987)  52  FR  20484 
(June  1,  1987)  (order  approving  File  No.  SR-NYSE- 
85-1  to  permit  conversion  of  percentage  orders  on 
destabilizing  ticks  under  certain  circumstances). 
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executed  is  no  more  than  y*  point  away 
from  the  last  sale  price;  provided, 
however,  that  this  price  parameter  may 
be  modified,  in  appropriate  cases,  with 
the  prior  approval  of  a  Floor  Official 
and  the  written  consent  of  the  broker 
who  entered  the  order. 'o 

B.  Description  of  the  Proposal 

Currently,  NYSE  Rule  123A.30 
provides  that  percentage  orders  shall 
not  be  elected  by  any  portion  of  volume 
which  results  from  the  execution  of  a 
previously  elected  portion  of  a 
percentage  order.  According  to  the 
Exchange,  the  intent  of  this  restriction  is 
to  prevent  "chain  reaction"  executions 
of  percentage  orders  whereby 
executions  of  elected  portions  of 
percentage  orders  trigger  additional 
elections.  This  result  would  be  contrary 
to  the  objectives  of  most  investors 
entering  percentage  orders,  who 
generally  want  to  "go  along"  with  the 
overall  trend  of  the  market  as  reflected 
by  other  market  interest,  without 
necessarily  leading  that  trend. 

As  currently  interpreted,  NYSE  Rule 
123A.30  does  not  distinguish  between 
the  election  or  conversion  of  percentage 
orders  on  the  same  side  of  the  market 
and  the  election  or  conversion  of 
percentage  orders  on  opposite  sides  of 
the  market.  The  Exchange  believes  that 
the  restriction  should  be  applied  only  to 
percentage  orders  on  the  same  side  of 
the  market,  as  "same  side"  orders  are 
the  ones  to  be  executed  along  with  the 
market  trend. ' ' 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  123A.30  to  provide  that 
percentage  orders  held  by  a  specialist 
may  be  elected  by  the  execution  of  a 
previously  elected  or  converted  '^ 
portion  of  a  percentage  order  that  is  on 
the  opposite  side  of  the  market. '^ 


"For  a  more  detailed  description  of  the 
procedures  under  which  a  percentage  order  may  be 
converted  on  a  destabilizing  tick,  see  Securities 
Exchange  Act  Release  No.  24505,  supra  note  9. 

■■For  example,  buy  percentage  orders  would  be 
elected  and  executed  along  with  other  buying 
interest,  and  sell  percentage  orders  would  be 
elected  and  executed  along  with  other  selling 
interest. 

"  See  Amendment  No.  1,  supra  note  4. 

■3  For  example,  assume  that  the  market  is  20  to 
20'A,  2,000  by  2,000.  with  the  2,000  share  offer 
representing  2,000  "elected"  or  "converted"  shares 
of  a  {>ercentage  order  to  sell  10,000  shares.  The 
specialist  then  receives  a  last  sale  percentage  order 
to  buy  10,000  shares  at  a  limit  price  of  20V»  after 
which  he  receives  through  SuperDOT  an  order  to 
buy  1,000  shares  at  the  market.  After  bidding  20Vis 
on  behalf  of  the  SuperDOT  order,  the  specialist 
executes  that  order  against  the  2,000  share  offer  at 
2OV4.  Under  the  current  rule,  no  portion  of  the  buy 
percentage  order  would  be  elected,  and  no 
additional  portion  of  the  sell  percentage  order 
would  be  elected.  Under  the  proposed  rule  change, 
1,000  shares  of  the  buy  percentage  order  would  be 
elected  at  2OV4,  and  would  then  trade  the  remaining 
liOOO  share  balance  of  the  of&r  at  20Vt.  No  portion 


The  Exchange  also  is  proposing  to 
amend  NYSE  Rule  123A.30  to  permit 
the  specialist  to  convert  a  percentage 
order  on  a  destabilizing  tick,  as 
otherwise  permitted  by  the  rule,  when 
the  transaction  is  10,000  shares  or  more 
or  represents  a  quantity  of  stock  having 
a  market  value  of  $500,000  or  more 
(whichever  is  less).  The  Exchange  notes 
that  this  amendment  will  conform  the 
size  of  permitted  transactions  to  the 
definition  of  a  "block"  in  NYSE  Rule  97, 

m.  Discussion 

The  Commission  has  considered 
carefully  whether  the  NYSE's  proposal 
is  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.'* 
Specifically,  the  Commission  has 
considered  whether  the  proposal  is 
consistent  with  the  requirements  set 
forth  in  Sections  6(b)  and  11(b)  of  the 
Act."  In  reviewing  previous  proposals 
involving  percentage  orders,  the 
Commission  has  been  concerned 
whether  such  orders  provide  the 
specialist  with  "discretion"  in  violation 
of  Section  11(b)  of  the  Act.'^  Section 
11(b)  was  designed,  in  part,  to  address 
potential  conflicts  of  interest  that  may 
arise  as  a  result  of  a  specialist's  dual 
role  as  agent  and  principal  in  executing 
stock  transactions.  In  particular, 
Congress  intended  to  prevent  specialists 
from  unduly  influencing  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialist  book  and 
their  handling  of  discretionary  agency 
orders.'''  The  Commission  has 
interpreted  this  section  to  mean  that  all 
orders  other  than  market  or  limit  orders 
are  discretionary  and  therefore  cannot 
be  accepted  by  a  specialist.'* 

The  Commission  previously  has 
determined  that  it  is  appropriate  to  treat 
percentage  orders  as  equivalent  to  limit 
orders. ^^  With  regard  to  the  conversion 
process  in  particular,  while 
acknowledging  that  it  permits 


of  the  sell  percentage  order  would  be  elected  since 
the  execution  of  the  remaining  1,000  share  sell 
balance  would  result  from  the  execution  of  a 
previously  elected  or  converted  percentage  order  on 
the  same  side  of  the  market. 

"In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"15U.S.C.  78fa})and78k(b). 

"15  U.S.C.  78k(b). 

"See  H.  Rep.  No.  1383,  73d  Cong.,  2d  Sess.  22: 
S.  Rep.  792,  73d  Cong..  2d  Sess.  18  (1934). 

"See,  e.g.,  SEC,  Special  Study  of  the  Securities 
Markets,  H.R.  Doc.  No.  95,  88th  Cong.,  1st  Sess., 
Part  2,  72  (1963)  ("Special  Study")  (noting  that 
"Section  11(b) .  .  .  prohibits,  without  exception,  a 
specialist's  effecting  any  transaction  except  upon  a 
market  or  limit  order"). 

'B  See  Securities  Exchange  Act  Release  No.  24505, 
supra  note  9. 


specialists  to  employ  their  judgment  to 
a  certain  extent,  the  Commission 
believed  that  the  requirements  imposed 
on  the  specialist  when  converting  a 
percentage  order  for  execution  or 
quotation  purposes  provided 
sufficiently  stringent  guidelines  to 
ensure  that  the  specialist  only  will 
implement  the  conversion  provisions  in 
a  manner  consistent  with  his  or  her 
market  making  obligations  and  Section 
ll(b).2o 

Furthermore,  the  Commission 
previously  has  determined  that  the 
NYSE's  percentage  order  rules  are 
consistent  with  the  standards  set  forth 
under  Section  6(b)(5)  of  the  Act.^'  This 
section  requires  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices.  The  Commission  determined 
that  the  NYSE's  percentage  order  rules 
contain  various  limiting  and  protective 
provisions,  to  ensure  that  such  rules 
wall  not  increase  the  possibiUty  of 
specialist  abuse  of  the  market. 

As  discussed  in  greater  detail  below, 
the  Commission  finds  that  the  proposed 
rule  change,  in  allowing  a  specialist  to 
elect  a  percentage  order  based  on  the 
execution  of  a  previously  elected  or 
converted  percentage  order  on  the 
opposite  side  of  the  market  and 
modifying  the  restrictions  pertaining  to 
the  conversion  of  a  percentage  order  on 
a  destabilizing  tick,  does  not  adversely 
impact  the  protective  scheme  that  has 
been  incorporated  into  the  percentage 
order  rules.  Accordingly,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Sections 
6(b)(5)  and  11(b)  of  the  Act"  in  that  it 
neither  greatly  increases  specialists' 
ability  to  engage  in  fraudulent  and 
manipulative  practices  nor  allots 
discretion  to  specialists  in  their 
handling  of  percentage  orders. 

A.  Proposed  Modification  to  the  Election 
Process 

Currently,  a  percentage  order  may  not 
be  elected  based  on  the  execution  of  a 
previously  elected  or  converted 
percentage  order.  For  purposes  of  this 
prohibition,  the  current  rules  do  not 
distinguish  between  percentage  orders 
on  the  same  side  of  the  market  and 
those  on  opposite  sides  of  the  market. 
The  Exchange's  proposal  provides  that 
percentage  orders  held  by  a  specialist 
may  be  elected  by  the  execution  of  a 
previously  elected  or  converted  portion 
of  a  percentage  order  that  is  on  the 
opposite  side  of  the  market. 


»15  U.S.C.  78k(b). 

2'  15  U.S.C.  78f[b)(5). 

« 15  U.S.C.  78fn)M5)  and  78k(b). 
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The  Commission  believes  that  it  is 
consistent  with  the  Act  to  allow  the 
election  of  a  percentage  order  based  on 
the  execution  of  a  percentage  order  on 
the  opposite  side  of  the  market.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
underlying  rationale  for  the  percentage 
order  rule;  namely,  to  allow  larger-sized 
orders  to  trade  along  with  the  trend  of 
the  market,  rather  than  lead  that  trend. 
For  example,  a  percentage  order  cannot 
elect  itself  by  its  execution.  Instead, 
independent  interest  on  the  same  side  of 
the  market  is  needed  to  trigger  an 
election.  In  addition,  the  Commission 
anticipates  that  by  allowing  the 
execution  of  percentage  orders  to  trigger 
the  election  of  percentage  orders  on  the 
opposite  side  of  the  market,  the 
proposal  should  increase  the  likelihood 
that  percentage  orders  held  by  the 
specialist  will  be  elected  as  limit  orders 
and  ultimately,  executed. 

Moreover,  the  Commission  finds  that 
permitting  the  election  of  a  percentage 
order  based  on  the  execution  of  a 
previously  elected  or  converted 
percentage  order  on  the  other  side  of  the 
market  is  consistent  with  the  Act  in  that 
it  does  not  provide  discretion  to 
specialists  in  the  handling  of  percentage 
orders.  Instead,  the  Commission  notes 
that  previously  executed  percentage 
orders,  regardless  of  whether  initially 
elected  or  converted,  will  trigger  the 
election  of  percentage  orders  on  the 
other  side  of  the  market.  The  specialist 
is  not  provided  any  discretion  over  the 
process  of  electing  percentage  orders  on 
the  other  side  of  the  market,  once  a 
previously  elected  or  converted 
percentage  order  has  been  executed,  in 
accordance  with  the  Exchange's  rules. 

Finally,  the  Commission  notes  that 
the  Exchange's  rules  will  continue  to 
prohibit  the  election  of  percentage 
orders  based  on  the  execution  of 
percentage  orders  on  the  same  side  of 
the  market.  The  Commission  believes 
that  this  continued  prohibition,  which 
will  prevent  same  side  percentage 
orders  held  by  the  specialist  from  being 
elected  by  the  execution  of  percentage 
orders,  is  appropriate. 

B.  Proposed  Modification  to  the 
Conversion  Process 

The  Exchange's  proposal  also  permits 
the  specialist  to  convert  a  percentage 
order  on  a  destabilizing  tick,  as 
otherwise  permitted  by  the  rule,  when 
the  transaction  is  10,000  shares  or  more 
or  represents  a  quantity  of  stock  having 
a  market  value  of  $500,000  or  more 
(whichever  is  less).  NYSE  Rule  123A.30 
currently  provides  that  the  specialist 
may  convert  a  percentage  order  on  a 
destabilizing  tick  only  where:  (i)  the 


transaction  for  which  the  order  is  being 
converted  is  for  10,000  shares  or  more; 
and  (ii)  the  price  at  which  the  converted 
percentage  order  is  to  be  executed  is  no 
more  than  V4  point  away  from  the  last 
sale  price;  provided,  however,  that  this 
price  parameter  may  be  modified,  in 
appropriate  cases,  with  the  prior 
approval  of  a  Floor  Official  and  the 
written  consent  of  the  broker  who 
entered  the  order. 

The  Commission  notes  that  by 
allowing  a  specialist  to  convert  an  order 
on  a  destabilizing  tick  when  the 
transaction  being  converted  is  for  10,000 
shares  or  more  or  represents  a  quantity 
of  stock  having  a  market  value  of 
$500,000  or  more,  whichever  is  less,  the 
proposed  change  will  make  the  size  of 
permitted  transactions  consistent  with 
the  definition  of  a  "block"  transaction 
in  NYSE  Rule  97.  The  Commission 
agrees  that  the  proposed  amendment, 
which  will  liberalize  the  requirements 
of  NYSE  Rule  123A.30,  should  facilitate 
conversion  of  percentage  orders  in 
stocks  where  the  size  of  the  trade  has 
the  appropriate  market  value  to  qualify 
as  a  block  transaction,  but  may  not  have 
a  share  size  of  10,000  or  more.  The 
Commission  notes  that  the  conversion 
procedures  were  intended  to  allow 
percentage  orders  to  participate 
immediately  with  large-sized  contra- 
side  orders  entering  the  market. ^3 
Previously,  percentage  orders  were  not 
eligible  for  execution  until  an  electing 
transaction  had  occurred.  As  a  result,  all 
or  part  of  a  large  percentage  order  was 
elected  for  execution  in  a  large-size 
trade's  "after-market,"  where  execution 
of  the  elected  portion  could  disrupt 
price  continuity.^-*  Therefore,  the 
Commission  believes  that  amending  the 
conversion  rules  to  parallel  the 
definition  of  a  block  transaction  in 
NYSE  Rule  97  will  align  the  rules  more 
closely  with  the  original  intent  of  the 
conversion  procedures. 

While  the  proposal  will  afford 
specialists  greater  opportunity  to 
convert  percentage  orders  on  a 
destabilizing  tick,  the  Commission 
believes  that  existing  requirements 
imposed  on  the  specialist  when 
converting  percentage  orders  for 
execution  or  quotation  purposes  are 
sufficiently  restrictive  to  ensure  that  the 
specialist  will  act  in  a  manner 
consistent  with  his  market  making 
obligations  and  Section  11(b)  of  the 


^^  See  Securities  Exchange  Act  Release  No.  21704 
(February  1.  1985)  50  FR  5834  (February  12.  1985) 
(noticing  File  No.  SR-NYSE-85-1 ). 

^*  For  example,  if  the  sale  of  a  block  of  stock 
results  in  a  price  decline,  the  subsequent  execution 
of  a  large  percentage  buy  order  elected  by  the 
execution  of  that  block  transaction  could  drive  the 
price  up  again.  Id. 


Act.^^  In  addition,  the  Commission 
believes  that  the  limiting  and  protective 
provisions  incorporated  into  the 
Exchange's  conversion  procedures 
should  ensure  that  the  proposal  will  not 
increase  the  likelihood  of  fraudulent 
and  manipulative  activities  by 
specialists.  Therefore,  the  Commission 
believes  that  the  proposal  is  consistent 
with  Section  6(b)(5)  of  the  Act.^e 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  In  Amendment 
No.  1.  the  NYSE  attempts  to  clarify  its 
proposal,  with  respect  to  the  effect  of 
the  execution  of  percentage  orders 
previously  converted,  in  response  to 
questions  raised  by  Commission  staff. 
As  the  NYSE's  clarification  does  not  in 
any  way  modify  its  original  proposal, 
the  Commission  believes  that 
Amendment  No.  1  raises  no  novel  issues 
of  regulatory  concern.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  27  to  approve  Amendment  No.  1  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  all 
such  filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
09  and  should  be  submitted  by 
December  30.  1998. 


"15  U.S.C.  78k(b). 
^oiS  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78f(b)(5). 
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V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-NYSE-97- 
09),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 29 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-32604  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40720;  File  No.  SR-NYSE- 
98-36] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  to 
Amend  Rule  35  ("Floor  Employees  To 
Be  Registered")  and  Adopt  a  New 
Interpretation  to  Rule  35 

November  30, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,i 
("Act")  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
22, 1998.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  Exchange  Rule  35 
("Floor  Employees  to  be  Registered") 
and  a  new  interpretation  with  respect  to 
the  administration  of  proposed 
amended  Rule  35.  The  text  of  the 
proposed  rule  is  as  follows.  Additions 
are  italicized;  deletions  are  [bracketed]. 

Proposed  Amendments  to  Rule  35 

Floor  Employees  To  Be  Registered 

Rule  35.  No  employee  of  a  member  or 
member  organization  shall  be  admitted  to  the 
Floor  unless  he  is  registered  with,  qualified 
by  and  approved  by  the  Exchange,  and  upon 
compliance  of  both  the  employer  and 
employee  with  such  requirements  as  the 
Exchange  may  determine. 


2»15U.S.C.  78s(b)(2). 
2»  17  CFR  200.3O-3(a)(12). 
.M5U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 


•  •  •  Supplementary  Material 

.10-50  No  Change 

.60  Qualifications  for  Registration — Unless 
otherwise  determined  by  the  Exchange,  each 
candidate  for  registration  shall  qualify  by 
meeting  the  training  requirements  and  by 
passing  applicable  qualification 
examination(s)  as  prescribed  by  the 
Exchange. 

[.60]  .70  No  Change  in  Text 

Proposed  New  Interpretation  to  Rule  35 

Rule  35 — Floor  Employees  to  be  Registered 

/Ol  Unless  otherwise  determined  by  the 
Exchange,  all  Floor  employees  of  members  or 
member  organizations  (i.e..  Trading 
Assistants)  shall  pass  the  Trading  Assistant 
Qualification  Examination  ("Series  25"). 

New  Trading  Assistant  candidates  must 
complete  three  months  of  training,  including 
on-the-job  and  classroom  training,  as 
prescribed  by  the  Exchange,  prior  to  taking 
the  Series  25  Examination.  During  the  three 
month  training  period,  the  Trading  Assistant 
candidate  may  perform  the  functions  and 
duties  of  a  Trading  Assistant  provided  that 
the  candidate  is  properly  supervised. 
However,  a  new  Trading  Assistant  candidate 
must  complete  required  training  and  pass  the 
Series  25  Examination  before  functioning  as 
an  "unsupervised"  Trading  Assistant  (i.e., 
functioning  without  the  specialized 
supervision  required  during  the  training 
period). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Prosed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  rule  change  is  to 
revise  Rule  35  to  require  Floor 
employees  of  members  and  member 
organizations  to  satisfy  prescribed 
training  and  qualification  examination 
requirements  before  being  admitted  to 
the  Exchange  Trading  Floor.  The 
proposed  rule  change  will  also  adopt  a 
new  interpretation  to  Rule  35  to 
implement  the  qualification 
examination  requirements  for  Floor 
Employees. 

Exchange  Rule  35  dictates  the  terms 
under  which  an  employee  of  a  member 
or  member  organization  may  be 
admitted  to  the  Exchange  Trading  Floor. 
Currently,  the  registration  process  for 


such  Floor  employees  i.e..  Post  Clerks 
and  Booth  Clerks,  also  known  as 
Trading  Assistants,  consists  of 
submission  to  the  Exchange  of  a 
completed  Form  U-4  ("Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer")  and  the 
candidate's  fingerprints.  Under  the 
proposed  amendments  to  Rule  35,  these 
Trading  Assistants,  will  have  to  be 
qualified  by  taking  and  passing 
appropriate  quaUfication  examination(s) 
and  by  meeting  prescribed  training 
requirements. 

In  order  to  qualify  Trading  Assistants, 
the  Exchange,  in  conjunction  with  a 
committee  of  Exchange  Members  and 
Trading  Assistants,  developed  a  new 
qualification  examination,  the  Trading 
Assistant  Qualification  Examination 
("Series  25  Examination").  The  Series 
25  Examination  will  ensue  that  Trading 
Assistants  have  the  basic  knowledge, 
skills  and  abilities  necessary  to  perform 
the  functions  and  carry  out  the 
responsibilities  of  a  Trading  Assistant. 
The  Series  25  Examination  itself  is  the 
subject  of  a  separate  filing.^ 

The  requirement  to  take  and  pass  the 
Series  25  examination  in  order  to 
qualify  as  a  Trading  Assistant  will  apply 
to  all  current  and  prospective  Trading 
Assistants.  The  proposed  new 
interpretation  to  Rule  35  will  establish 
that  new  Trading  Assistants  will  be 
required  to  undergo  three  months  of 
training  (including  on-the-job  and 
prescribed  classroom  instruction 
provided  by  the  Exchange)  prior  to 
taking  the  examination.  New  Trading 
Assistants  will  not  be  permitted  to 
perform  their  functions  without 
appropriate  supervision  until  passing 
the  examination.  Current  Trading 
Assistants  would  have  one  year  from 
implementation  of  the  qualification 
requirement  to  pass  the  examination 
and  do  not  have  to  complete  classroom 
training.  If  a  current  Trading  Assistant 
fails  the  Series  25  examination  twice, 
however,  he  or  she  must  complete 
classroom  training  before  retaking  the 
examination.  The  NYSE  intends  to 
publish  the  new  interpretation  as  an 
Interpretation  Memorandum  for 
inclusion  in  the  Exchange's 
Interpretation  Handbook. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(c)(3)(B)  of  the 
Act.*  Under  that  Section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 


^  Securities  Exchange  Act  Release  No.  40721 
(November  30.  1998). 
« 15  U.S.C.  78f(c)(3)(B) 
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competence  for  persons  associated  with 
Exchange  members  and  member 
organizations. 

In  addition,  under  Section  6(c)(3)(B) 
of  the  Act,  5  the  Exchange  may  bar  a 
natural  person  from  becoming  a  member 
or  person  associated  with  a  member,  if 
such  natural  person  does  not  meet  such 
standards  of  training,  experience  and 
competence  as  are  prescribed  by  the 
rules  of  the  Exchange.  Pursuant  to  this 
statutory  obligation,  the  Exchange  has 
developed  an  examination  that  will  be 
administered  to  establish  that  Trading 
Assistants  have  attained  specified  levels 
of  competence  and  knowledge. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-98-36  and  should  be 
submitted  by  December  30, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.8 

Margater  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  98-32605  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40739;  File  No.  SR-PCX- 
98-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
ASAP  Members'  Access  to  OptiMark 

December  2, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  notice  is 
hereby  given  that  on  November  6,  1998, 
the  Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  PCX.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  change  PCX  Rule 
1.14(a)  to  reflect  that  Members  with 
Automated  System  Access  Privileges 
("ASAP")  shall  be  entitled  to  access 
OptiMark.3  Below  is  the  text  of  the 


proposed  rule  change.  Proposed  new 
language  is  in  italics. 

***** 

Electronic  Access  Membership 

"B  3085  "Automated  System  Access 
Privileges  (ASAP)" 

Rule  1.14(a).  No  Change. 

(l)-(2)  No  Change. 

(3)  The  ASAP  Member  shall  be 
entitled  to  access  to  P/COAST,  POETS. 
OptiMark,  and  any  other  systems 
approved  by  the  Board  of  Governors; 

(4)-(7)  No  Change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puq;)ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PCX  proposes  to  amend  PCX  Rule 
1.14(a)(3)  to  add  OptiMark  to  the  list  of 
systems  approved  for  ASAP  Members' 
access.  The  Exchange  proposes  to  make 
this  change  to  Rule  1.14(a)(3)  to  codify 
that  ASAP  Members  are  entitled  to 
access  OptiMark. 

2.  Statutory  Basis 

PCX  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  ■» 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), ^  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest. 


B.  Self-Regu. 
Statement  oi 


Ud. 


M7CFR20O.3O-3(a)(12). 

M5  U.S.C.  78s(b)(l). 

^  Amendment  No.  1  was  received  on  November 
27, 1998.  the  substance  of  which  is  incorporated 
into  this  notice.  Letter  from  Robert  Pacileo,  Senior 
Attorney,  Regulatory  Policy.  PCX.  to  Michael 
Walinskas.  Deputy  Director,  Division  of  Market 
Regulation,  Commission,  dated  November  25.  1998. 

'The  OptiMark  System  is  a  computerized  screen- 
based  trading  service  intended  for  use  by  PCX 
members  and  their  customers  to  provide  automatic 


order  formulation,  matching,  and  execution 
capabilities  in  the  equity  securities  listed  or  traded 
on  the  Exchange.  The  OptiMark  System  is  intended 
to  be  used  in  addition  to  the  Exchange's  traditional 
floor  facilities  to  buy  and  sell  securities  on  the  PCX 
by  allowing  PCX  members  and  their  customers  to 
submit  ranges  of  trading  interest  anonymously  from 
their  computer  terminals.  The  OptiMark  System 
would  then  identify  specific  orders  capable  of 
execution  and  all  orders  matched  by  the  system 
would  be  automatically  executed  on  the  Exchange. 
See  Exchange  Act  Release  No.  39086  (September  17. 
1997),  62  FR  50036  (September  24,  1997). 

M5  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(5).  - 
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•  15  U.S.C.  78i 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  filing  has  been 
filed  by  the  Exchange  as  a  "non- 
cxjntroversial"  rule  change  pursuant  to 
Section  19(b)(3J(A){iii)  of  the  Act  ^  and 
subparagraph  (e)(6)  of  Rule  19b-4 
thereunder.^  Consequently,  because  the 
foregoing  proposed  rule  change:  (1)  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  until  January  2,  1998,  more 
than  30  days  from  November  6,  1998, 
the  date  on  which  it  was  filed,  the 
Commission  waived  the  Rule  19b- 
4(e)(6)(iii]  written  notice  requirement, 
upon  the  request  of  PCX.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wnritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-98-56  and  should  be 
submitted  by  December  30,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-32665  Filed  12-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40734;  File  No.  SR-PCX- 
98-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Pacific 
Exchange,  Inc.  Relating  to  Crossed 
Markets  Adjustments 

December  1, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
5, 1998,  the  Pacific  Exchange,  Inc. 
"PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  30,  1998,  the  PCX  submitted 
to  the  Comrtiission  an  amendment  to  the 
proposed  rule  change. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  clarify  its 
rules  on  the  automatic  execution  of 
option  orders  when  the  PCX  market  and 
the  market  of  a  competing  exchange  are 
crossed  or  locked  [i.e.,  the  bid 


•  15  U.S.C.  78s(b)(3)(A)(iii). 
»17CFR240.19b-4(e)(6). 
'  See  Amendment  No.  1. 


9  17CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^The  proposed  rule  change  was  originally  filed 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the  Act.  The 
amendment  converted  the  proposed  rule  change  to 
a  Tiling  pursuant  to  Section  19(b)(2)  of  the  Act. 
Letter  from  Michael  D.  Pierson.  Senior  Attorney, 
Regulatory  Policy,  PCX  to  Kelly  McCormick, 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
November  27,  1998  ("Amendment  No.  1"). 


disseminated  through  the  facilities  of 
one^exchange  is  higher  than  or  equal  to 
the  offer  disseminated  through  the 
facilities  of  another  exchange).  The 
change  is  intended  to  make  consistent 
the  Exchange's  rules  on  the  handling  of 
electronic  orders  in  such  circumstances. 
The  text  of  the  proposed  rule  change 
follows.  Additions  to  the  proposed  rule 
are  in  italics:  deletions  are  in  [brackets]. 

Text  of  the  Proposed  Rule  Change 
1  5231  Automatic  Execution  System 
Rule  6.87(a)-(c)— No  Change. 

(d)  Auto-Ex  NBBO.  The  Options  Floor 
Trading  Clc)ommittee  ("OFTC")  may 
designate  electronic  orders  in  an  option 
issue  to  receive  automatic  executions  at 
prices  reflecting  the  national  best  bid  or 
offer  ("NBBO"),  provided  that  the  OFTC 
may  designate,  for  an  option  issue,  that 
an  order  will  default  for  manual 
representation  in  the  trading  crowd  ifl: 
(1)1  the  order  would  be  executed  at  a 
price  that  is  more  than  one  trading 
increment  away  from  the  PCX  market 
price[;  or  (2)  the  NBBO  is  crossed  or 
locked). 

(e)  Crossed  or  Locked  Markets.  The 
OFTC  may  designate,  for  an  option 
issue,  that  an  order  will  default  for 
manual  representation  in  the  tmdir>g 
crowd  if  the  NBBO  is  crossed  or  locked. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chf-wge 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
conjments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chcinge 

1.  Purpose 

On  September  8,  1998,  the 
Commission  approved  a  PCX  rule 
change  regarding  the  automatic 
execution  of  option  orders.*  The  rule 
change  provides  that  the  Exchange's 
Options  Floor  Trading  Committee 
("OFTC")  may  designate  electronic 
orders  in  an  option  issue  to  receive 
automatic  executions  at  prices  reflecting 
the  National  Best  Bid  or  Offer 


<  Exchange  Act  Release  No.  40412  (September  8, 
1998).  63  FR  49626  (September  16,  1998)  (SR-PCX- 
98-27). 
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("NBB0").5  It  further  provides  that  the 
OFTC  may  designate,  for  an  option 
issue,  that  if  the  NBBO  is  crossed  (e.g., 
6V8  bid,  6  asked)  or  locked  (e.g.,  6  bid, 
6  asked),  then  customer  orders  would 
exit  the  automatic  execution  system  of 
the  Exchange  and  default  for  Floor 
Broker  representation  in  the  trading 
crowd.^ 

After  the  Commission  approved  File 
No.  SR-PCX-98-27.  the  PCX  has 
become  aware  that  PCX  Rule  6.87(d), 
the  rule  that  the  proposal  changed, 
could  imply  that  the  OFTC  can 
designate  an  option  issue  for  Floor 
Broker  representation  in  crossed  and 
locked  markets  only  if  the  issue  is 
eligible  to  receive  automatic  execution 
at  the  NBBO.  The  Exchange,  however, 
intended  to  allow  the  OFTC  to  designate 
any  issue  for  Floor  Broker 
representation  in  crossed  and  locked 
markets.  Accordingly,  the  Exchange  is 
now  proposing  to  modify  Rule  6.87  to 
clarify  that  the  OFTC  may  designate,  for 
any  option  issue,  that  if  the  NBBO  is 
crossed  or  locked,  then  customer  orders 
will  default  for  Floor  Broker 
representation  in  the  trading  crowd 
regardless  of  whether  the  Exchange's 
Auto-Ex  system  is  set  to  execute  orders 
at  prices  reflecting  the  NBBO. 

The  Exchange  is  planning  to 
implement  a  systems  change  to  cover 
the  potential  for  Floor  Broker 
representation  of  option  orders  during 
crossed  or  locked  markets.  However, 
before  effecting  that  change,  the 
Exchange  has  determined  to  file  this 
proposal  to  clarify  the  Exchange's 
procedure  on  the  handling  of  option 
orders  when  the  NBBO  is  crossed  or 
locked.  Accordingly,  upon  approval  of 
this  proposal,  the  Exchange  will  be  in  a 
position  to  effect  the  appropriate 
systems  changes  as  quickly  as  possible. 

As  with  PCX-98-27.  the  Exchange 
believes  that  its  proposal,  if 
implemented,  will  serve  to  protect 
public  customers  from  receiving  inferior 
prices  on  their  orders  in  situations 
where  the  NBBO  is  crossed  or  locked. 
For  example,  if  the  PCX's  market  is  5 
bid,  5V4  asked,  and  Exchange  B's  market 
is  4  bid,  4V4  asked,  the  NBBO  will  be 
5  bid,  4^/4  asked.  If  the  5  bid  is  based 
on  a  public  customer  order  for  10 
contracts,  and  that  order  is 
automatically  executed,  the  customer 
would  be  deprived  of  an  opportunity  to 
cancel  the  order  at  5  and  buy  10 
contracts  at  Exchange  B  at  4V4.  This 
could  occur  regardless  of  whether  the 
PCX  Auto-Ex  is  using  the  NBBO  or  PCX 
quotes.  Moreover,  during  the  time  that 
the  market  is  crossed,  it  is  not 


immediately  clear  whether  the  crossed 
markets  arise  from  errors  resulting  from 
communication  or  system  problems, 
keystroke  errors,  quotation 
dissemination  delays,  or  are  in  fact  true 
markets.  The  default  mechanism  will 
give  Floor  Brokers  in  the  trading  crowd 
an  opportunity  to  ascertain  whether  the 
markets  are  erroneous  and  to  assure  that 
customers  receive  the  best  possible 
price. 

While  these  situations  occur  very 
infrequently,  the  Exchange  believes  that 
investors  should  be  protected  through 
the  use  of  human  intervention.  During 
these  times  (if  so  designated  by  the 
OFTC  for  a  particular  option  issue), 
public  customer  orders  will  be  manually 
represented  in  the  trading  crowd  by 
Floor  Brokers  and  handled  in  a  manner 
that  is  consistent  with  the  Floor  Brokers' 
best  execution  obligations.^ 

2.  Basis 

The  proposal  is  consistent  with 
Section  6(b)(5) «  of  the  Act  because  it  is 
designed  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

FV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-55 
and  should  be  submitted  by  December 
30,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-32666  Filed  12-8-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-40728;  FHe  No.  SR-PHUC- 
•8-37] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  Rule  220 
Regarding  Stopping  Stock 

November  30, 1998. 
I.  Introdaction 

On  September  28.  1998,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  adopt  Rule  220,  which 
concerns  stopping  stock. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


'Id. 


'  Sec  PCX  Rule  6.46  ("Responsibilities  of  Floor 
Brokers"). 
•15  U.S.C.  78f(b)(5). 


9  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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Register  on  October  29. 1998.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  Phlx  proposes  to  adopt  Rule  220 
regarding  stopping  stock.*  This  rule 
codifies  and  enhances  the  procedures 
for  stopping  stock  on  the  Exchange  floor 
outlined  in  Phlx  Advice  A-2.5 

Under  the  proposed  rule  change,  an 
agreement  by  a  Phlx  specialist  to  "stop" 
securities  at  a  specified  price  will 
constitute  a  guarantee  by  a  member  or 
member  organization  of  the  purchase  or 
sale  of  the  securities  at  the  specified 
price  or  better.^  Further,  the  specialist 
will  be  permitted  to  stop  stock  upon  the 
unsolicited  request  of  another  member 
when  the  member  is  acting  on  behalf  of 
either  a  public  customer  account  or  an 
account  in  which  the  member  or 
another  member  has  an  interest.  After 
granting  the  stop,  the  specialist  must 
display  the  order  in  his  or  her  quote, 
including  representative  size,  and 
reduce  the  spread  by  bidding  (offering) 
at  a  price  higher  (lower)  than  the 
prevailing  bid  or  offer  if  not  executed 
immediately  after  being  stopped.'  This 
procedure  applies  in  other  than 
minimum  variation  markets,  that  is, 
where  the  spread  in  the  quotation  is 
greater  than  twice  the  minimimi 
variation. 

Proposed  Rule  220(b)(2)  will  prohibit 
the  speciahst  from  trading  for  his  own 
account  with  any  order  he  stopped 
while  he  is  in  possession  of  an  order  at 
an  equal  or  better  price  than  the  price 
of  the  stopped  order.  The  specialist 
must  exercise  due  diligence  to  match 
the  stopped  order  writh  such  other  order 
in  his  possession  in  accordance  with 
Exchange  Rules  119  and  120. 

Proposed  Rule  220(c)  will  provide 
that  the  member  or  member 
organization  which  agreed  to  stop  the 
securities  in  order  to  obtain  a  favorable 
price  will  either  provide  price 
improvement  or  guarantee  the  stop 
price.  If  the  order  is  executed  at  a  less 
favorable  price,  then  the  member  will  be 
liable  for  the  adjustment  of  the 
difference  between  the  two  prices. 


'  Securities  Exchange  Act  Release  No.  40593 
(October  22, 1998),  63  FR  58083  (File  No.  SR- 
PHLX-98-37). 

*The  proposed  stopping  stock  rule  is 
substantially  similar  to  the  stopping  stock  rules 
adopted  by  the  Boston  Stock  Exchange  ("BSE")  and 
the  Chicago  Stock  Exchange  ("CHX").  See  BSE 
Chapter  D,  Section  38  and  CHX  Article  XX,  Rule  28. 

*See  Securities  Exchange  Act  Release  No.  34614 
(August  30,  1994).  59  FR  46280  (September  7. 
1994). 

"See  Proposed  Rule  22Q(a). 

'See  Proposed  Rule  220(b)(1). 


Under  proposed  Rule  220(d),  stopping 
orders  in  minimum  variation  markets 
wrlll  occur  primarily  when  the  bid  (offer) 
is  at  a  price  higher  (lower)  than  the 
primary  market  for  the  day.  Specifically, 
the  rule  will  provide  that  in  minimum 
variation  markets,  the  specialist  must 
change  his  or  her  quoted  bid  (offer)  in 
order  to  reflect  the  size  of  the  order 
being  stopped.  In  cases  of  minimum 
variation  markets,  a  stopped  order  to 
buy  (sell)  vdll  be  filled:  (1)  after  a 
transaction  takes  place  on  the  primary 
market  at  the  stop  price  or  higher 
(lower)  or  (2)  when  the  share  volume  on 
the  Exchange  at  the  bid  (offer)  is 
exhausted.  All  orders  stopped  in 
minimum  variation  markets  shall  be 
executed  by  the  end  of  the  trading  day 
on  which  the  order  was  stopped  at  no 
worse  than  the  stopped  price.  In 
granting  a  stop  in  a  minimum  variation 
market,  a  specialist  should  change  the 
quoted  bid  (offer)  size  in  order  to  reflect 
the  size  of  the  order  being  stopped. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5) »  requirements  that  the     ^ 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities 
and,  in  general,  to  protect  investors  and 
the  public  interest.*" 

In  approving  Phbc  Advice  A-2,  the 
Commission  urged  the  Phlx  to  submit  a 
proposed  rule  which  would  ensure  the 
proper  handling  of  stopped  stock.  **  The 
Commission  suggested  that  any  such 
rule  should  include,  inter  alia,  the 
obligations  of  the  member  who  agrees  to 
grant  the  stop,  a  policy  for  determining 
the  price  at  which  the  order  should  be 
executed  and  procedures  for  minimum 
variation  markets  that  are  consistent 
with  the  rules  of  priority,  parity  and 
precedence.  The  proposed  rule  change 


•15U.S.C.  78f(b). 

•15U.S.C.  78f(b)(5). 

'°In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efflciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"See  Securities  Exchange  Act  Release  No.  346^4 
(August  30,  1994),  59  FR  46280  (September  7, 
1994). 


is  fully  responsive  to  the  Commission's 
suggestions. 

Tne  practice  of  stopping  stock  enables 
exchange  specialists  to  offer  primary 
market  price  protection,  an  important 
price  improvement  function  of 
specialists,  by  executing  orders  at  better 
prices  away  from  the  primary  market. 
Further,  the  practice  of  stopping  stock 
provides  the  opportunity  for  the 
specialist  to  improve  upon  the  market 
and  narrow  the  bid/offer  spread.  The 
Commission  believes  the  requirements 
of  Rule  220,  in  particular,  should 
increase  the  likelihood  that  a  customer 
whose  order  is  stopped  will  receive 
price  improvement.  The  stop  order 
procedures  codified  in  Rule  220  provide 
that  where  "the  spread  in  the  quotation 
is  greater  than  the  minimum  variation  of 
trading  in  the  stock,  the  specialist  is 
required  to  reduce  the  spread  by 
bidding  (offering)  at  a  price  higher 
(lower)  than  the  prevailing  bid  or  offer. 
Specifically  each  order  on  the  book 
which  has  been  stopped  by  the 
Specialist  must  be  displayed,  including 
a  representative  size,  at  its  price  or 
better  if  not  executed  immediately  after 
being  stopped."  i*  Accordingly,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
objectives  of  Section  6(b)(5)  of  the  Act. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-98- 
37)  IS  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.'* 

Mai^aret  H.  McFarUnd, 
Depu  ty  Secretary. 
[FROoc.  98-32607  Filed  12-8-98;  8:45  am) 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

United  States-European  Union 
Transatlantic  Economic  Partnership 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  Request  for 
Comments. 

summary:  Under  the  Transatlantic 
Economic  Partnership  (TEP)  initiative, 
the  Governments  of  the  United  States 
and  the  European  Union  (EU)  have 
agreed  to  explore  and  identify  possible 
sectors  in  which  the  potential  to  extend 


"  See  Proposed  Rule  220(b}(l}. 

"15U.S.C.  78s(b)(2). 

'« 17  CFR  200.30-3(a)(12). 
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the  U.S.-EU  mutual  recognition 
agreement  (MRA)  appears  feasible  and 
desirable.  The  United  States  is 
considering  proposing  to  the  EU  that 
initially  at  least  three  new  sectors  be 
added  to  the  U.S.-EU  MRA:  road  safety 
equipment,  marine  safety  equipment 
and  calibration  services.  Such  a 
proposal  may  be  made  as  early  as 
December  15, 1998,  in  preparation  for 
the  U.S.-EU  Summit  to  be  held  on 
December  18,  1998.  The  Office  of  the 
United  States  Trade  Representative 
(USTR)  seeks  public  comment  on  the 
desirability  and  feasibility  of  negotiating 
mutual  recognition  agreements  in  these 
sectors. 

DATES:  Any  initial  comments  should  be 
submitted  no  later  than  December  15, 
1998,  in  light  of  the  possibiUty  that  the 
issues  might  arise  in  the  context  of  the 
U.S.-EU  Summit  meeting  on  December 
18,  1998.  Additional  comments  should 
be  submitted  no  later  than  January  15, 
1999. 

ADDRESSES:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  U.S.  Trade  Representative, 
Room  122,  600  17th  Street.  NW, 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Ives,  Deputy  Assistant  U.S.  Trade 
Representative  for  Europe  and  the 
Mediterranean,  (202)  395-4620;  or 
James  Sanford,  Director  for  European 
Affairs  and  Technical  Barriers,  (202) 
395-3320. 

SUPPLEMENTARY  INFORMATION:  On  May 
18,  1998,  President  Clinton  and  his  EU 
counterparts  issued  a  joint  statement 
announcing  the  TEP.  [Federal  Register 
notice.  June  9,  1998,  describes  the  TEP.) 
On  November  9, 1998,  the  United  States 
and  the  EU  reached  agreement  on  a  joint 
"Action  Plan,"  as  called  for  in  the  May 
18  TEP  statement.  A  copy  of  the  Action 
Plan  is  available  on  USTR's  website 
(www.ustr.gov)  or  upon  request  from 
Ms.  Gloria  Blue. 

The  U.S.-EU  MRA  was  negotiated 
over  a  four  year  period.  The  MRA  was 
signed  on  May  18, 1998.  On  October  30, 
1998,  the  United  States  and  the  EU 
exchanged  letters  notifying  the 
completion  of  their  respective  internal 
procedures,  thereby  allovtring  the  MRA 
to  enter  into  force  on  December  1, 1998. 
An  MRA  generally  allows  conformity 
assessment — e.g.,  testing,  inspecting, 
certifying — to  be  performed  in  the 
United  States  to  standards  and 
regulations  of  the  other  country,  and 
vice  versa,  which  reduces  cost  and  saves 
resources.  Under  an  MRA,  the  United 
States  will  maintain  its  current  high 
level  of  health,  safety,  and 
environmental  standards.  The  existing 
sectoral  annexes  of  the  U.S.-EU  MRA 


cover  the  following  products  and 
associated  conformity  assessment 
procedures:  (1)  telecommunications  and 
information  technology  equipment;  (2) 
network  and  electromagnetic 
compatibility  (EMC)  for  electrical 
products;  (3)  electrical  safety  for 
electrical  products;  (4)  good 
manufacturing  practices  (GMP)  for 
pharmaceutical  products;  (5)  GMP  and 
product  assessment  for  certain  medical 
devices;  (6)  and  safety  of  recreational 
craft.  Each  sectoral  annex  contains 
specific  provisions  with  respect  to  the 
products  and  associated  conformity 
assessment  procedures  covered  in  the 
annex. 

An  initial  tranche  of  additional 
sectors  to  propose  to  the  European 
Commission  of  the  EU  might  include 
the  following: 

Marine  Safety  Equipment 

The  U.S.  Coast  Guard  of  the 
Department  of  Transportation 
administers  conformity  assessment 
requirements  for  marine  safety 
equipment  used  on  merchant  ships, 
which  includes  survival  craft  and  other 
lifesaving  equipment,  as  well  as  fire 
protection  equipment  and  systems.  The 
EU  has  similar  conformity  assessment 
requirements.  Both  conformity 
assessment  systems  are  based  on  the 
same  standards  under  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS). 

Road  Safiety  Equipment 

The  U.S.  Federal  Highway 
Administration  (FHWA).  in  the 
Department  of  Transportation, 
administers  an  acceptance  program  for 
equipment  purchased  by  U.S. 
authorities  with  federal  or  other 
highway  funds.  The  road  safety 
equipment  sector  includes  such  devices 
as  guardrails,  bridge  rails,  median 
barriers,  crash  cushions,  breakaway 
supports,  work  zone  devices  as  well  as 
other  devices  used  on  highways  to 
ensure  safety  of  errant  motorists.  The 
FHWA  accepts  test  and  evaluation 
procedures  by  which  all  manufactuurers 
can  quahfy  to  sell  in  the  U.S.  market. 
The  EU  maintain  similar  requirements 
under  its  Construction  Products 
Directive.  Both  systems  involve  third- 
party  tests  and  acceptance 
(certifications). 

Calibration  Services 

As  the  national  metrological  authority 
for  the  United  States,  the  National 
Institute  for  Standards  and  Technology 
(NIST)  generates  measurement  criteria 
used  by  U.S.  regulatory  agencies  and  the 
marketplace  for  such  products  as 
avionics  and  other  electronic 


equipment.  A  mutual  recognition 
agreement  would  recognize  the 
equivalence  of  NIST's  generated 
measures  with  those  developed  by  EU 
national  laboratories. 

Public  Comments 

All  written  comments  should  be 
addressed  to:  Gloria  Blue.  Executive 
Secretary.  Trade  Policy  Staff  Committee. 
Office  of  the  United  States  Trade 
Representative.  600  17th  Street  NW, 
Room  122,  Washington,  DC  20508. 

The  Chairman  of  the  TPSC  invites 
written  comments  from  interested 
persons  on  the  feasibility  and 
desirability  of  negotiating  MRAs  in  each 
of  the  sectors  identified  above. 
Comments  are  invited  in  particular  on: 
(a)  the  benefits  for  pursuing  an  MRA  in 
each  of  the  sectors;  and  (b)  any  specific 
concerns  regarding  an  MRA  in  any  of 
the  sectors,  particularly  any  concerns 
regarding  public  safety  considerations. 

All  submissions  must  be  in  English 
and  should  conform  to  the  information 
requirements  of  15  CFR  Part  2003. 
Interested  persons  should  submit  initial 
written  comments,  particularly  any 
objections  to  a  proposed  sector,  in  five 
(5)  typed  copies,  as  soon  as  possible, 
and  by  no  later  than  December  15, 1998. 
All  additional  comments  should  be 
submitted  by  no  later  than  January  15, 
1999.  Comments  should  state  clearly  the 
position  taken  and  should  describe  the 
specific  information  (including  data,  if 
possible)  supporting  that  position. 

If  the  submission  contains  business 
confidential  information,  5  copies  of  a 
confidential  version  must  also  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  each  page,  "public  version"  or 
"non-confidential." 

Written  comments  submitted  in 
connection  v«th  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  wrill  be  available  for  pubhc 
inspection  at  the  USTR  Reading  Room, 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  Seventeenth 
Street,  NW,  Washington,  DC.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  at  (202) 
395-6186.  The  reading  room  is  open  to 
the  pubUc  by  appointment  only  from 
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9:30  a.m.  to  12:00  noon  and  from  1:00 

p.m.  to  4:00  p.m.,  Monday  through 

Friday. 

Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  98-32627  Filed  12-S-98;  8:45  am] 

BILUNQ  0006  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  General 
Mitchell  International  Airport, 
Milwaukee,  Wisconsin 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  General  Mitchell  hitemational 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  8,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  C.  Barry 
Bateman,  Airport  Director  of  the  General 
Mitchell  International  Airport, 
Milwraukee,  Wisconsin  at  the  following 
address:  5300  S.  Howell  Ave.. 
Milwaukee,  Wisconsin  53207-6189. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Milwaukee  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Program  Manager, 
Airports  District  Office,  6020  28th 
Avenue  South.  Room  102,  Minneapolis, 
MN  55450,  612-713-4363.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  General  Mitchell 
International  Airport  under  the 


provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  9,  1998,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
County  of  Milwaukee  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the  • 
application,  in  whole  or  in  part,  no  later 
than  February  12,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  99-04-U- 
00-MKE. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  May  1, 
1995. 

Proposed  charge  expiration  date:  June 
1, 2005. 

Total  estimated  PFC  revenue: 
$2,665,000.00. 

Brief  description  of  proposed 
project(s):  Storm  water  and  de-icing 
system  design  and  construction; 
Runway  7L/25R  extension. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Part  135 
air  taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Milwaukee. 

Issued  in  Des  Plaines,  Illinois,  on 
December  2, 1998. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  98-32732  Filed  12-8-98;  8:45  am] 

BtUJNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Rochester  International  Airport, 
Rochester,  Minnesota 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the 
revenue  from  a  PFC  at  Rochester 
International  Airport  under  the 
profisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  8,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mirmeapolis  Airports  District 
Office.  6020  28th  Avenue  South,  Room 
102,  Minneapolis.  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Steven  W. 
Leqve,  Airport  Manager  of  the  City  of 
Rochester,  Rochester,  MN  at  the 
following  address:  Helgerson  Drive 
Southwest,  Rochester,  MN  55902. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Rochester  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Program  Manager, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
MN  55450,  612-713-4350.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLBMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Rocfiester  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  LX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
On  November  24,  1998  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Rochester  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  25,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

PFC  application  number:  99-02-C- 
00-RST. 

Proposed  charge  effective  date:  April 
1. 1999. 

Proposed  charge  expiration  date: 
November  30,  2009. 

Total  estimated  PFC  revenue: 
$3,912,987.00. 

Brief  description  of  proposed  projects: 
Terminal. 
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Improvements;  Extend  Runway  2/20; 
Acquire  Snow  removal  Equipment; 
Update  storm  water  protection  plan; 
PFC  Administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Fart  135 
Air  Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Rochester. 

Issued  in  Des  Plaines,  Illinois,  on 
December  2.  1998. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch. 

Airports  Division,  Great  Lakes  Region. 

[PR  Doc.  98-32733  Filed  12-8-98;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Emergency  Order  No.  21,  Notice  No. 
1) 

Northwestern  Pacific  Railroad; 
Emergency  Order  to  Prevent  Operation 
of  Trains  on  Northwestern  Pacific 
Railroad's  Trackage  From  Areata, 
California,  to  Mile  Post  63.4  Between 
Schellville  and  Napa  Junction, 
California 

The  Federal  Railroad  Administration 
(FRA)  of  the  United  States  Department 
of  Transportation  (DOT)  has  determined 
that  public  safety  compels  issuance  of 
this  Emergency  Order  requiring  the 
Northwestern  Pacific  Railroad  (NWP)  of 
Eureka,  California,  to  discontinue 
operation  by  anyone  of  trains  on  the 
NWP  rail  line  from  mile  post  295.5  at 
Areata,  California  to  mile  post  63.4 
between  Schellville,  California  and 
Napa  Junction,  California  until  the  NWP 
inspects  and  properly  repairs  its  track 
and  grade  crossing  signals,  and  it  trains 
its  employees  how  to  properly  maintain 
the  safety  of  its  track  and  grade  crossing 
signals. 

Authority 

Authority  to  enforce  Federal  railroad 
safety  laws  has  been  delegated  by  the 
Secretary  of  Transportation  to  the 
Federal  Railroad  Administrator.  49  CFR 
1.49.  Railroads  are  subject  to  FRA's 
safety  jurisdiction  under  the  Federal 
railroad  safety  laws,  49  U.S.C.  20102, 
20103.  FRA  is  authorized  to  issue 
emergency  orders  where  an  unsafe 
condition  or  practice  "causes  an 


emergency  situation  involving  a  hazard 
of  death  or  personal  injury."  49  U.S.C. 
20104.  These  orders  may  impose  such 
"restrictions  and  prohibitions  .  .  .  that 
may  be  necessary  to  abate  the 
situation."  (Ibid.) 

Background 

The  NWP  operates  on  a  286-mile  line 
between  mile  post  295.5  near  Areata, 
California  and  mile  post  63.4  between 
Schellville,  California  and  Napa 
Junction,  California.  The  North  Coast 
Railroad  Authority,  a  California  public 
agency  formed  pursuant  to  California 
Government  Code  Section  93000  et  seq., 
owns  and  operates  that  portion  of  the 
NWP  between  Healdsburg,  mile  post  68, 
and  Areata.  Another  portion  over  which 
the  NWP  operates  and  for  which  it  is 
responsible  for  maintenance, 
Healdsburg  to  mile  post  63.4  near  Napa 
Junction,  is  owned  by  the  Northwestern 
Pacific  Railroad  Authority,  a  joint 
powers  agency  representing  the  Golden 
Gate  Bridge,  Highway  and 
Transportation  District,  the  County  of 
Marin,  and  the  North  Coast  Railroad 
Authority.  Operations  are  currently 
being  conducted  under  contract  by  Rail- 
Ways,  Inc. 

Tne  majority  of  NWP's  operations 
involve  the  transportation  of  freight; 
however,  in  the  past,  the  railroad  also 
has  conducted  passenger  operations 
between  Willits  and  Healdsburg.  The 
NWP  connects  to  the  California 
Northern  Railroad,  another  freight 
railroad,  at  Schellville.  It  also  connects 
to  the  California  Western  Railroad, 
which  operates  both  freight  and 
passenger  trains,  at  Willits.  The 
California  Western  operates  over  about 
one  mile  of  NWP  trackage  in  order  to 
interchange  freight  operations  with  the 
NWP  at  Willits  and  to  reach  its 
passenger  terminal  in  Willits. 

The  NWP  traditionally  hauls  mostly 
timber  and  wood  products,  but  it  also 
hauls  some  hazardous  materials, 
especially  over  the  portion  of  the  line 
south  of  Willits.  Maximum  authorized 
train  speed  on  the  line  is  30  m.p.h., 
although  train  speed  over  that  portion  of 
the  line  affected  by  Emergency  Order 
No.  14  is  restricted  to  10  m.p.h. 

The  NWP  is  subject  to  the  jurisdiction 
of  FRA.  Portions  of  its  operations 
currently  are  subject  to  Emergency 
Order  No.  14  issued  on  June  7,  1990, 
when  the  line  of  railroad  was  known  as 
the  Eureka  Southern  Railroad. 
Emergency  Order  No.  14  remains  in 
effect  from  mile  post  145.5  near  Willits 
to  Ft.  Seward,  mile  post  216.6  It 
prohibits  transportation  of  passengers 
until  the  track  complies  with  class  1 
track  standards  and  prohibits 
transportation  of  hazardous  materials 


until  the  track  complies  with  class  1 
track  standards  or  is  designated  by  the 
railroad  as  excepted  track.  Concurrent 
with  this  emergency  order,  FRA  is 
amending  Emergency  Order  No.  14  to 
prohibit  the  transportation  of  hazardous 
materials  until  the  track  complies  with 
class  1  track  standards. 

Northern  Portion,  Willits  to  Areata 

In  1990,  FRA  became  concerned  about 
the  track  conditions  on  the  NWP,  then 
known  as  the  Eureka  Southern  Railroad, 
between  Willits  and  Eureka.  At  the  time, 
the  railroad  hauled  over  the  line 
passengers  and  liquified  petroleum  gas, 
a  regulated  hazardous  material.  FRA 
found  that  the  track  between  Willits  and 
Eureka  did  not  meet  class  1  track 
standards  and  posed  an  immediate 
threat  of  death  or  injury  to  persons.  FRA 
issued  Emergency  Order  No.  14  under 
which  the  Eureka  Southern  Railroad 
was  prohibited  from  hauling  passengers 
until  the  track  met  class  1  track 
standards  and  from  hauling  hazardous 
materials  until  the  track  either  met  class 
1  standards  or  was  designated  by  the 
railroad  as  excepted.  The  excepted  track 
provision,  found  at  49  CFR  213.4.  limits 
the  hauling  of  hazardous  materials  to 
five  ears  per  train  and  places  other 
restrictions  on  the  designated  track. 

On  October  1,  1990,  because  of 
improved  conditions,  FRA  lifted 
Emergency  Order  No.  14  between  mile 
posts  142.5  and  145.5,  near  Willits,  and 
between  mile  posts  216.6  and  284.1, 
Fort  Seward  to  Eureka.  Since  1990,  the 
NWP  has  complied  with  the  terms  of  the 
emergency  order  for  the  remainder  of 
the  affected  area  by  discontinuing 
hauling  passengers  and  hazardous 
materials  between  P'ort  Seward  and 
Willits. 

The  northern  portion  of  the  NWP  has 
been  subject  to  flooding  for  the  past 
several  years.  Due  to  flooding  which 
occurred  within  the  last  year,  the  NWP 
has  discontinued  operations  on  the 
northern  portion  from  Nashmead  (mile 
post  175.5)  to  Areata.  The  railroad 
continues  to  operate  on  the  northern 
portion  between  Willits  and  Nashmead. 
The  NWP  has  applied  to  the  Federal 
Emergency  Management  Agency 
(FEMA)  for  funding  for  repair  of  flood 
damage  that  occurred  in  1995,  1997  and 
1998.  As  a  result  of  the  application, 
FEMA,  with  FRA's  assistance,  recently 
conducted  a  survey  of  track  conditions 
between  Willits  and  Eureka.  FEMA  has 
agreed  to  provide  $1  million  to  NWP  for 
repair  of  flood  damage. 

Southern  Portion,  Willits  to  Mile  Post 
63.4 

In  1997,  FRA,  in  partnership  with  the 
California  Public  Utilities  Commission 
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(CPUC),  reviewed  NWP's  compliance 
with  Federal  safety  statutes  and 
regulations  on  the  portion  of  the  line 
south  of  Willits.  The  review  revealed 
widespread  noncompliance  similar  to 
noncompliance  that  FRA  and  the  CPUC 
previously  had  discovered  on  this  line 
in  the  past  several  years.  In  conducting 
numerous  inspections  of  the  NWP  in  the 
previous  years,  FRA  and  CPUC 
inspectors  identified  hundreds  of 
defective  track  conditions,  many  of 
which  became  the  basis  for 
recommendations  for  civil  penalty 
assessments  against  the  railroad.  The 
railroad  frequently  failed  to  make 
corrections  even  after  defective 
conditions  were  identified  by  FRA  or 
the  CPUC. 

The  review  conducted  by  FHA  and 
CPUC  also  revealed  that  the  NWP  was 
not  performing  required  periodic  tests  of 
its  locomotive  air  brake  equipment,  and 
that  all  of  the  railroad's  locomotives 
exhibited  defective  conditions  which 
posed  a  hazard  to  the  personal  safety  of 
NWP  personnel  operating  the 
equipment.  FRA  and  the  CPUC 
concluded  that  the  NWP  was  in  need  of 
a  system-wide  program  to  train  its 
employees  to  recognize  safety  violations 
and  to  perform  necessary  repairs 
promptly  and  correctly. 

On  Jime  11,  1997,  representatives  of 
FRA  and  the  CPUC  met  with  NWP's 
executive  director,  Dan  Hauser,  and  its 
general  manager.  Jack  Tremain,  as  well 
as  two  members  of  the  railroad's  Board 
of  Directors.  The  group  agreed  to  and 
signed  a  Safety  Compliance  Agreement 
under  which  the  NWP  would  perform 
specified  repairs  and  employee  training 
by  determined  deadlines.  However,  one 
year  after  the  agreement  was  executed, 
the  NWP  had  performed  only  three  of 
the  11  action  items  identified  by  the 
Compliance  Agreement.  On  June  28, 
1998,  the  Federal  Railroad 
Administrator  issued  a  Compliance 
Order  based  mostly  upon  the  terms  of 
the  prior  Agreement.  In  summary,  the 
Compliance  Order,  which  remains  in 
effect,  directs  the  NWP  to: 

1.  Cease  passenger  operations 
between  Willits  and  Schellville  until  the 
track  is  repaired  to  class  1  track 
standards; 

2.  Limit  hauling  of  hazardous 
materials  between  Willits  and 
Schellville  to  two  cars  per  train,  and 
prohibit  hauling  of  any  hazardous 
materials  over  trackage  that  is  within 
100  feet  of  a  bridge  or  public  road  and 
which  does  not  meet  class  1  track 
standards; 

3.  Develop  and  furnish  to  FRA  and 
the  CPUC  a  track  maintenance  plan  and 
program; 


4.  Establish  a  program  of  employee 
training  on  the  Federal  Track  Standards; 

5.  Certify  abilities  of  each  individual 
conducting  track  inspections; 

6.  Establish  a  program  of  employee 
training  regarding  inspections  of 
locomotive  power  and  equipment; 

7.  Certify  abifities  of  each  individual 
conducting  inspections  of  locomotive 
power  and  equipment; 

8.  Certify  inspection  reports  of 
locomotive  power  and  equipment 
inspections; 

9.  Certify  that  proper  repairs  have 
been  made  of  all  defects  found  as  a 
result  of  locomotive  power  and 
equipment  inspections; 

10.  Perform  testing  on  passenger  and 
freight  cars  relative  to  single  car  tests 
and  repair  tests. 

FRA  reviewed  NWP's  compliance 
with  the  Compliance  Order  in 
September  and  October,  1998,  and 
found  that  the  railroad  is  not  following 
many  of  the  Order's  directives.  Track 
inspections  conducted  by  FRA  and  the 
CPUC  discovered  that  the  trackage 
within  100  feet  of  bridges  and  public 
road  between  Willits  and  mile  post  63.4, 
over  which  hazardous  material  are 
hauled,  does  not  meet  class  1  track 
standards.  The  railroad  has  failed  to 
develop  a  track  maintenance  program, 
and  it  dropped  its  training  of  track 
inspection  personnel  after  only  two 
classes  of  a  24-class  training  program. 
Furthermore,  the  NWP  has  an 
inadequate  number  of  employees  who 
are  qualified  to  inspect  track. 

Recent  Safety  Surveys 

In  light  of  the  NWP's  failure  to 
comply  with  the  Compliance  Order  after 
several  months,  FRA  and  the  CPUC 
surveyed  operations  on  the  southern 
portion  of  the  railroad  in  September  and 
October,  1998,  to  assess  its  overall 
safety.  In  October  and  November,  1998, 
FRA  inspectors  accompanied  inspectors 
from  the  FEMA  on  surveys  of  track 
damage  caused  by  past  flooding  on  the 
northern  portion.  In  both  portions,  the 
inspectors  found  numerous  defects  that 
pose  an  immediate  hazard  of  death  or 
injury  to  persons. 

Grade  Crossing  Signals 

FRA's  regulations  addressing  grade 
crossing  signal  system  safety,  found  at 
49  CFR  part  234,  require  railroads  to 
repair,  "without  undue  delay,"  any 
essential  component  of  a  grade  crossing 
signal  that  fails  to  perform  its  intended 
function,  and  until  the  repair  is  made, 
the  railroad  is  to  provide  alternative 
measures  of  safeguarding  the  crossing. 
See  49  CFR  234.207.  These  temporary 
measures,  dehneated  in  49  CFR  234.105, 
provide  for  manual  flagging  by  railroad 


personnel  whenever  a  train  must 
occupy  a  grade  crossing  where  the 
signals  are  not  properly  functioning. 
Properly  functioning  grade  crossing 
signals,  and  temporary  flagging  in  the 
event  of  a  signal  failure,  are  absolutely 
essential  to  the  safety  of  the  grade 
crossing.  Trains  traveling  through  a 
grade  crossing,  even  at  very  slow 
speeds,  are  not  able  to  stop  suddenly  to 
avoid  a  car  in  the  crossing.  Therefore, 
motorists  attempting  to  cross  a  grade 
crossing  must  be  adequately  warned 
about  a  train's  approach  so  that  a 
potentially  deadly  accident  can  be 
averted. 

In  recent  inspections  of  grade 
crossings  on  the  NWP  and  from 
infojmation  provided  by  the  railroad 
itself,  FRA  and  CPUC  inspectors  found 
that  32  of  the  railroad's  127  grade 
crossing  signals  are  not  operational. 
While  the  railroad  has  instructed  train 
crews  to  stop  and  flag  each  crossing 
where  the  signal  is  out  of  service,  FRA 
and  CPUC  inspectors  found  one 
instance  when  a  train  crew  did  not 
perform  this  safety  duty.  Furthermore, 
many  of  the  grade  crossing  signals  have 
been  out  of  service  for  several  months, 
in  violation  of  the  Federal  regulations' 
requirement  to  repair  the  signals 
"vdthout  undue  delay." 

Many  of  the  grade  crossings  where  the 
signals  are  out  of  service  are  situated  in 
towns  along  the  NWP  line.  In  Petaluma, 
one  grade  crossing  serves  22,000 
vehicles  per  day,  while  another  serves 
13,000  every  day.  The  NWP  operates 
four  to  six  train  movements  through 
these  crossings  each  day,  Monday 
through  Friday.  At  other  crossings 
where  the  grade  crossing  signals  are  out 
of  seYvice,  the  daily  vehicle  count 
ranges  ftx)m  200  to  6.000.  Vehicles  in 
these  counts  include  trucks  carrying 
hazardous  materials,  including 
flammable  substances. 

FRA  and  CPUC  inspectors  also  found 
that  NWP  employees  generally  lack  the 
supervision,  knowledge,  test  equipment, 
and  supplies  necessary  to  adequately 
maintain  the  grade  crossing  signals.  The 
railroad's  two  signal  maintainors  have 
no  signal  standards  or  instructions,  nor 
are  they  knowledgeable  about  all 
necessary  signal  maintenance.  They  do 
not  have  proper  test  equipment,  such  as 
meters,  meggers,  relay  testers,  and 
shunts.  Tests  required  by  FRA's  grade 
crossing  safety  regulations  are  past  due 
at  all  127  grade  crossings,  including 
relay,  insulation  resistance,  and  warning 
tests.  In  addition,  the  NWP  lacks 
sufficient  parts  and  materials  to 
adequately  maintain  the  warning 
system.  Numerous  NWP  circuit  plans 
are  out-dated,  illegible,  or  simply  non- 
existent. They  need  to  be  corrected. 
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redrawn  ,  and  in  some  cases, 
redesigned,  yet  the  railroad  lacks 
procedures  to  correct  or  redraw  circuit 
plans. 

Track  Safety 

FRA's  track  safety  regulations,  found 
at  49  CFR  part  213,  prescribe  minimum 
safety  requirements  for  railroad  track. 
There  are  six  classes  of  track  defining 
maximum  speed  and  minimum 
maintenance  requirements.  By 
designating  track  as  a  certain  class,  a 
railroad  commits  to  maintaining  that 
track  to  the  standards  estabhshed  by  the 
track  safety  regulations  for  that  class. 
Much  of  the  NVVP's  trackage  from 
Willits  to  Schellville  is  designated  as 
class  2  track.  However,  the  numerous 
track  defects  found  by  ERA  and  the 
CPUC,  as  well  as  the  NVVP's  apparent 
lack  of  commitment  to  properly  repair 
the  track,  indicate  that  much  of  the  track 
does  not  meet  even  the  standards  for 
class  1,  the  lowest  class  of  track. 

ERA  and  the  CPUC  conducted  track 
inspections  on  the  southern  portion  of 
the  NWP  between  September  28  and 
October  15, 1998.  A  total  of  six 
inspections  covered  the  line  from  mile 
post  63.4  between  Schellville  and  Napa 
Junction  to  Willits  at  mile  post  139.5. 
Inspectors  identified  298  defective 
conditions  in  148  miles  of  track.  The 
majority  of  the  defects  (254)  were 
defective  crosstie  conditions,  including 
defective  joint  ties  and  ties  not 
effectively  distributed  to  support  39  feet 
of  track.  In  many  places,  the  ties  were 
broken,  split,  or  impaired  to  the  extent 
that  they  allowed  the  ballast  to  work 
through.  They  could  not  hold  spikes 
and  they  were  allowing  the  tie  plates  or 
the  base  of  the  rail  to  move  laterally 
more  than  a  half  inch. 

These  defects  pose  particularly 
serious  threats  to  safety.  Effective  ballast 
and  crossties  provide  the  lateral  and 
vertical  support  of  the  rail  to  prevent 
trains  from  derailing.  Without  this 
support,  the  track  gage,  the  distance 
between  the  inside  faces  of  the  rail 
heads,  may  become  too  wide  or  too 
tight.  Gage  that  is  either  wider  or 
narrower  than  allowed  by  ERA 
regulation  greatly  increases  the 
possibility  of  derailment  due  to  car  or 
locomotive  wheels  dropping  off  the 
rails. 

The  ERA  and  CPUC  track  inspectors 
also  found  12  areas  where  water 
carrying  facilities  associated  with  the 
track  were  inadequate  to  perform  proper 
drainage.  Two  of  these  drainage 
facilities  are  associated  with  railroad 
bridges.  At  one  location,  a  wooden  box 
culvert  has  collapsed.  Under  the 
regulations  (49  CER  §  213.33)  each 
drainage  facility  associated  with  a  track 


structure  must  be  kept  free  of 
obstruction  to  accommodate  expected 
water  flow  for  the  area  it  serves.  If 
drainage  surrounding  the  track  is  not 
adequate,  the  condition  can  lead  to 
wash-outs  which  will  disturb  the  lateral 
and  vertical  support  of  the  rail  causing 
wide  or  tight  gage  and  possible 
derailments.  Adequate  drainage  is 
especially  important  for  the  NWP 
during  the  winter  months  when  rainfall 
typically  is  greater. 

Finally,  the  track  safety  regulations 
require  that  vegetation  immediately 
adjacent  to  the  track  bed  must  be 
controlled  so  that  it  does  not  pose  a  fire 
hazard,  obstruct  visibility  of  signs  and 
signals,  interfere  with  railroad 
employees'  trackside  duties,  prevent 
proper  functioning  of  signals,  or  prevent 
employees  from  inspecting  moving 
equipment.  See  49  CER  213.37.  ERA  and 
CPUC  inspectors  report  that  in  many 
areas  along  the  NWP  trackage  they 
inspected,  the  vegetation  obstructs  any 
view  of  the  track  structure.  Some 
vegetation  creates  a  fire  hazard  to  timber 
bridges,  trestles,  and  wooden  box 
culverts.  Other  vegetation  obstructs  the 
visibility  of  signs  and  signals  along  the 
right-of-way  and  at  grade  crossings. 
While  vegetation  naturally  occurs  and 
re-occurs  along  any  railroad  track,  it 
cannot  be  allowed  to  flourish  to  the 
extent  that  it  inhibits  the  safe  operation 
of  the  railroad.  Vegetation  that  has  been 
allowed  to  grow  to  the  point  where 
signals  cannot  operate  properly  or 
cannot  be  seen,  or  where  it  prevents 
railroad  personnel  from  inspecting  the 
track,  or  where  it  becomes  conducive  to 
setting  fire  to  bridges  and  other  wooden 
track  structures,  poses  an  imminent 
threat  to  the  safety  to  railroad 
employees  and  to  the  traveling  public. 

Between  November  4  and  November 
13.  1998,  ERA  and  EEMA  inspectors 
surveyed  262  separate  locations  on  the 
northern  portion  of  the  railroad  that  the 
NWP  identified  as  storm  damaged.  The 
inspectors  found  numerous  locations 
where  proper  drainage  is  not  possible 
because  the  drainage  facilities  are 
plugged  or  in  disrepair  or  because 
ditches  are  plugged,  overgrown  or 
inadequate.  The  area  between  Willits 
and  Areata  is  noted  for  its  constant  earth 
movement,  mud  flows,  sinks  and 
heaves.  Most  of  the  repairs  that  have 
been  made  by  the  NWP  to  alleviate  the 
flooding  problems  have  been  temporary 
in  nature.  At  some  locations,  the 
railroad  inserted  new  culverts  to  drain 
water  from  ponded  areas  but  failed  to 
install  the  culverts  at  the  correct  depth 
or  angle.  In  numerous  locations,  the 
NWP  has  used  plastic  and  rubber  pipe, 
rather  than  metal  pipe,  which  is  quickly 
crushed  by  the  weight  of  work  trains.  It 


is  not  likely  that  the  drainage  facilities 
in  place  will  be  adequate  to  withstand 
the  next  rainy  season  this  winter. 

Because  of  inadequate  drainage  and 
poor  subgrade,  the  railroad  has 
difficulty  maintaining  proper  surface 
and  alignment  of  track.  The  ERA  and 
EEMA  inspectors  found  numerous 
locations  where  the  track  surface, 
alignment,  and  crossties  were 
unacceptable  for  class  1  track  standards. 
In  addition,  overgrown  vegetation  at 
many  locations  brushes  rolling  stock 
and  prevents  railroad  personnel  from 
inspecting  the  track.  In  some  locations, 
the  vegetation  poses  a  fire  hazard  to 
track  carrying  structures. 

Finding  and  Order 

The  results  of  the  surveys  by  ERA, 
CPUC,  and  EEMA  inspectors  of  tracks 
and  signals  along  the  NWP  line  have  led 
ERA  to  conclude  that  continued  use  of 
this  rail  line  poses  an  imminent  and 
unacceptable  threat  to  public  safety. 
Furthermore,  a  past  pattern  of  failure  by 
the  NWP  to  comply  with  Federal 
railroad  safety  laws  and  regulations 
persuades  ERA  that  reliance  upon  the 
cooperation  of  the  NWP  to  make  the 
necessary  repairs  to  the  track  and  to  the 
signals  on  any  part  of  its  rail  line  is 
inadequate  to  protect  public  safety.  I 
find  that  the  unsafe  conditions 
discussed  above  create  an  emergency 
situation  involving  a  hazard  of  death  or 
injury  to  persons.  Accordingly,  pursuant 
to  the  authority  of  49  U.S.C.  §20104, 
delegated  to  me  by  the  Secretary  of 
Transportation  (49  CFR  §  1.49),  it  is 
ordered  that  the  Northwestern  Pacific 
Railroad  shall  discontinue,  and  shall  not 
permit,  the  operation  of  trains  over  its 
trackage  between  mile  post  295.5  near 
Areata  and  mile  post  63.4  between 
Schellville  and  Napa  Junction  while  this 
Emergency  Order  remains  in  effect.  This 
Emergency  Order  is  not  meant  to 
prohibit  the  operation  of  work  trains 
operated  for  the  specific  and  sole 
purpose  of  effecting  repairs  on  the 
railroad.  Maximum  speed  of  such  train 
movements  shall  be  10  m.p.h. 

Relief 

The  NWP  may  obtain  full  relief  from 
this  Emergency  Order  by  performing  the 
following  requirements: 

(1)  Properly  repair  and  inspect  all 
grade  crossing  signals  and  certify  to  the 
Federal  Railroad  Administrator  that  all 
necessary  repairs  and  inspections  have 
been  performed  and  that  all  required 
tests  are  up-to-date. 

(2)  Adopt  a  set  of  grade  crossing 
signal  standards  and  instructions 
acceptable  by  ERA.  The  standards  and 
instructions  should  be  submitted  in 
writing  to  the  Regional  Administrator 
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for  Region  7  who  will  notify  the  NWP 
within  14  days  of  the  submission 
whether  or  not  the  standards  and 
instructions  are  approved.  If  they  are 
not  approved,  the  Regional 
Administrator  will  describe  what 
additional  measures  must  be  taken  to 
secure  approval. 

(3)  Update,  correct  and/or  redraw 
circuit  plans  for  each  grade  crossing 
signal  system  to  meet  compliance  with 
49  CFR  §§  234.201  and  234.203.  A  list 
of  locations  of  the  updated,  corrected  or 
redrawn  circuit  plans  should  be 
submitted  to  the  Regional  Administrator 
for  Region  7. 

(4)  Provide  proper  and  adequate  test 
equipment  for  signal  maintainors. 

(5j  Repair  all  track  not  subject  to 
Emergency  Order  No.  14  to  class  1  track 
standards  as  detailed  in  49  CFR  Part 
213.  [Note:  Emergency  Order  No.  14 
already  requires  the  Northwestern 
PaciHc  Railroad  to  repair  all  track 
subject  to  that  order  to  class  1  track 
standards  or  designate  the  track  as 
excepted  track  in  accordance  with  49 
CFR  213.4.  By  separate  notice. 
Emergency  Chrder  No.  14  is  being 
amended  to  require  repair  to  class  1 
track  standards  for  the  hauling  of 
passengers  and  all  hazardous  materials. 
Otherwise,  the  railroad  may  designate 
the  track  still  subject  to  that  order  as 
excepted.] 

(6)  Clear  all  vegetation  from  drainage 
facilities  and  away  from  signs  and 
signals  and  track  bed  so  that  the  track 
meets  the  requirements  of  49  CFR 
213.37; 

(7)  Furnish  FRA  with  a  12-month 
track  maintenance  plan  that  includes,  at 
a  minimum  the  number  and  location 
(mile  by  mile)  of  crossties  to  be 
installed,  location  and  extent  of  rail 
surfacing,  location  and  nature  of 
drainage  facility  maintenance,  location 
and  nature  of  vegetation  control,  extent 
of  rail  replacement,  schedule  for 
accomplishing  programs,  and  criteria 
used  to  determine  the  location  and 
extent  of  tie  renewal  and  replacement 
(e.g.,  traffic  density,  track  inspection 
data,  and  accident  history). 

(8)  Establish  a  program  of  employee 
training  on  the  Federal  Track  Standards 
to  ensure  that  employees  performing 
inspection,  maintenance,  and 
restoration  work  are  qualified  in 
accordance  with  49  CFR  213.7.  The 
training  program  shall  ensure  that  track 
inspectors,  track  foremen,  and  first  level 
track  supervisors  can  assure  compliance 
with  the  requirements  of  49  CFR  part 
213.  FRA  is  to  be  furnished  a  copy  of 
the  training  program. 

(9)  Certify  in  writing  that  each 
individual  conducting  track  inspections 
has  sufHcient  knowledge,  skills,  and 


ability  to  successfully  conduct  the  types 
of  inspections  which  will  be  performed 
by  that  individual.  Records  of  that 
certification  are  to  be  maintained  by  the 
railroad. 

(10)  Obtain  approval  from  the  Federal 
Railroad  Administrator  that  all  of  the 
requirements  of  this  Emergency  Order 
have  been  met  and  properly  performed. 
To  obtain  relief,  NWP  should  inform  in 
writing  the  Federal  Railroad 
Administrator,  with  a  copy  to  the 
Regional  Administrator  of  FRA's  Region 
7,  diat  it  beheves  all  of  the  requirements 
of  this  Emergency  Order  have  been  met. 
Within  30  days  of  the  notification,  FRA 
will  conduct  inspections  of  the  line,  and 
within  seven  days  of  the  inspections, 
will  inform  the  railroad  in  writing 
whether  this  Emergency  Order  is  lifted. 
If  FRA  does  not  lift  the  order,  the 
written  response  will  specifically 
describe  what  additional  measures  need 
to  be  taken  to  meet  all  of  the 
requirements  of  this  Emergency  Order. 

Partial  Relief 

In  order  for  FRA  to  consider  granting 
partial  relief  from  this  Emergency  Order, 
the  NWP  must  first  meet  all  of  the 
system-wide  requirements,  i.e., 
requirements  2,  4,  7,  8,  and  9.  The  NWP 
may  then  obtain  partial  relief  for  any 
portion  of  the  line  for  which  all  of  the 
requirements  of  this  Emergency  Order 
are  met.  NWP  should  inform  in  writing 
the  Federal  Railroad  Administrator, 
with  a  copy  to  the  Regional 
Administrator  of  FRA's  Region  7,  that  it 
believes  all  of  the  requirements  of  this 
Emergency  Order  have  been  met  for  a 
specified  section  of  the  railroad's  line. 
Within  30  days  of  the  notification,  FRA 
will  conduct  inspections  of  that 
specified  portion  of  the  line,  and  within 
seven  days  of  the  inspections,  will 
inform  the  railroad  in  writing  whether 
this  Emergency  Order  is  lifted  for  that 
specified  portion.  If  FRA  does  not  lift 
the  order  for  the  specified  portion,  the 
written  response  will  specifically 
describe  what  additional  measures  need 
to  be  taken  to  meet  all  of  the 
requirements  of  this  Emergency  Order. 

Penalties 

Any  violation  of  this  order  shall 
subject  the  person  committing  the 
violation  to  a  civil  penalty  of  up  to 
$22,000.  49  U.S.C.  21301.  FRA  may, 
through  the  Attorney  General,  also  seek 
injunctive  relief  to  enforce  this  order.  49 
U.S.C.  20112. 

Effective  Date  and  Notice  to  Affected 
Persons 

This  Emergency  Order  shall  take 
effect  at  6:01  p.m.  (PST)  on  November 
27,  1998,  and  apply  to  all  operations  of 


trains  on  or  after  that  time.  Notice  of 
this  Emergency  Order  will  be  provided 
by  phblishing  it  in  the  Federal  Register. 
Copies  of  this  Emergency  Order  will  be 
sent  by  mail  or  facsimile  prior  to 
publication  to:  Northwestern  Pacific 
Railroad  Authority  through  the  North 
Coast  Raihoad  Authority  Board  of 
Directors,  the  Golden  Gate  Bridge, 
Highway  and  Transportation  District, 
and  Marin  County.  A  copy  will  also  be 
sent  to  Rail-Ways,  Inc. 

Review 

Opportunity  for  formal  review  of  this 
Emergency  Order  will  be  provided  in 
accordance  with  49  U.S.C.  20104(b)  and 
section  554  of  Title  5  of  the  United 
States  Code.  Administrative  procedures 
governing  such  review  are  found  at  49 
CFR  part  211.  See  49  CFR  211.47, 
211.^1,  211.73,  211.75,  and  211.77. 

Issued  in  Washington,  D.C  on  November 
25. 1998. 

lolene  M.  Molitoris, 
Administrator. 

[PR  Doc.  9»-32649  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[FRA  Emergency  Order  Ho.  14,  rtotice  No. 

5] 

Northwestern  Pacific  Railroad; 
Amendment  to  Prohibit  the 
Transportation  of  Hazardous  Materials 
between  Wiliits,  California  and  Ft 
Seward,  California 

The  Federal  Railroad  Administration 
(FRA)  of  the  United  States  Department 
of  Transportation  (DOT)  has  determined 
that  public  safety  compels  issuance  of 
this  amendment  to  Emergency  Order 
No.  14  prohibiting  the  Northwestern 
Pacific  Railroad  (NWP)  of  Eureka, 
California,  from  transporting,  or 
permitting  anyone  to  transport, 
hazardous  materials  over  any  track  from 
mile  post  145.5  near  Wiliits,  California 
to  mile  post  216.6  near  Ft.  Seward, 
California. 

Background 

FRA  issued  Emergency  Order  No.  14 
on  June  7,  1990,  when  the  railroad  was 
known  as  the  Eureka  Southern  Railroad. 
The  Emergency  Order  prohibits 
transportation  of  passengers  until  the 
track  complies  with  class  1  track 
standards  and  prohibits  transportation 
of  hazardous  materials  until  the  track 
complies  with  class  1  track  standards  or 
is  designated  by  the  railroad  as  excepted 
track.  "The  Emergency  Order  originally 
covered  the  rail  line  fix)m  Wiliits  to 
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Eureka,  mile  post  284.1.  However, 
because  of  improved  conditions,  FRA 
lifted  the  Emergency  Order  between 
mile  posts  142.5  and  145.5,  near  Willits, 
and  between  mile  posts  216.6  and  284.1, 
Fort  Seward  to  Eureka  on  October  1 , 
1990.  The  Emergency  Order  remains  in 
effect  from  mile  post  145.5  near  Willits 
to  mile  post  216.6,  Ft.  Seward.  FRA 
granted  further  partial  relief  in  January, 

1997,  by  allowing  the  NWF  to  haul 
hazardous  materials  over  track  not 
designated  as  excepted  when  the 
materials  hauled  were  for  construction, 
maintenance,  and  operation  of  the 
railroad. 

In  conjunction  with  the  California 
Public  Utilities  Commission  (CPUC)  and 
the  Federal  Emergency  Management 
Agency  (FEMA),  FRA  conducted  in 
September,  October,  and  November 

1998,  safety  surveys  of  the  entire  NWF 
line  from  mile  post  295.5  near  Areata  to 
milepost  63.4  between  Schellville  and 
Napa  Junction.  The  surveys  revealed 
unsafe  conditions  and  practices  which, 
in  FRA's  judgment,  pose  an  emergency 
situation  involving  a  hazard  of  death  or 
personal  injury.  FRA  found  that  32  of 
the  railroad's  127  grade  crossing  signals 
are  not  operational,  endangering  any 
motorist  attempting  to  cross  a  grade 
crossing  without  adequate  warning 
about  a  train's  approach.  The  surveys 
also  showed  widespread  track  safety 
defects  including  numerous  defective 
crossties,  improper  drainage,  and 
overgrown  vegetation  posing  a  fire 
hazard  and  obstructing  visibility  of 
signs  and  signals.  Most  important,  FRA 
found  locations  where  the  conditions 
for  movement  over  excepted  track  were 
not  being  met. 

The  area  between  Willits  and  Eureka, 
which  encompasses  the  area  affected  by 
Emergency  Order  No.  14,  is  noted  for  its 
constant  earth  movement,  mud  flows, 
sinks  and  heaves.  Most  of  the  repairs 
that  have  been  made  by  the  NWP  to 
alleviate  flooding  problems  have  been 
temporary  in  nature.  At  some  locations, 
the  railroad  inserted  new  culverts  to 
drain  water  from  ponded  areas  but 
failed  to  install  culverts  at  the  correct 
depth  and  angle.  In  numerous  locations, 
the  NWP  has  used  plastic  and  rubber 
pipe,  rather  than  metal  pipe,  which  is 
crushed  quickly  by  the  weight  of  work 
trains. 

Because  of  inadequate  drainage  and 
poor  subgrade,  the  railroad  has 
difficulty  maintaining  proper  surface 
and  alignment  of  track.  In  addition, 
overgrown  vegetation  at  many  locations 
brushes  rolling  stock  and  prevents 
railroad  personnel  from  inspecting  the 
track.  In  some  locations  the  vegetation 
poses  a  fire  hazard  to  track  carrying 
structures. 


In  response  to  these  findings,  FRA  is 
issuing,  concurrent  with  this 
amendment.  Emergency  Order  No.  21, 
which  prohibits  the  NWP  from 
operating,  or  permitting  operations,  over 
its  rail  line  until  the  railroad  inspects 
and  repairs  all  of  its  grade  crossing 
signals  and  repairs  the  track  to  class  1 
track  standards.  The  requirements  of 
Emergency  Order  No.  21  apply  to  the 
entire  railroad,  including  the  portion  of 
the  line  still  governed  by  Emergency 
Order  No.  14,  with  the  exception  of  the 
requirement  that  the  track  be  repaired  to 
class  1  track  standards  for  all  rail  traffic. 

Until  now.  Emergency  Order  No.  14 
has  permitted  movement  of  hazardous 
materials  over  excepted  track,  consistent 
with  the  conditions  of  49  CFR  §  213.4. 
However,  the  same  conditions  that  have 
caused  FRA  to  prohibit  hazardous 
materials  traffic  on  excepted  track 
elsewhere  on  the  line  also  exist  on  the 
portion  of  the  line  still  covered  by 
Emergency  Order  No.  14.  Therefore,  we 
are  amending  Emergency  Order  No.  14 
to  prohibit  movement  of  hazardous 
materials,  except  in  work  trains,  until 
the  track  is  brought  to  class  1  standards. 
Emergency  Order  No.  14,  as  amended 
here,  remains  in  effect,  which  allows  the 
NWP  to  haul  non-hazardous  freight 
between  Willits  and  Ft.  Seward  over 
excepted  track,  without  repairing  the 
track  to  class  1  track  standards.  With 
Emergency  Order  No.  14  still  in  place, 
NWP  is  allowed  to  operate  with  slightly 
fewer  restrictions  than  in  other  parts  of 
the  railroad  over  a  portion  of  its  line 
where  the  general  population  is  smaller 
and  rail  traffic  is  less  extensive. 

Amendment  to  the  Order 

I  find  that  the  unsafe  conditions 
described  above  compel  me  to  address 
the  hazards  presented  by  hauling 
hazardous  materials  over  excepted 
track.  Accordingly,  I  order  that  the  NWP 
may  not  haul  materials  required  by  49 
CFR  Parts  171-179  to  be  placarded  as 
hazardous  over  the  portion  of  its  line 
still  covered  by  Emergency  Order  No.  14 
until  such  trackage  meets  class  1 
standards.  The  railroad  may  continue  to 
haul  non-hazardous  freight  over  the 
track  once  the  track  is  designated  as 
excepted.  This  amendment  is  not  meant 
to  prohibit  the  hauling  of  hazardous 
materials  in  work  trains  for  the  specific 
and  sole  purpose  of  effecting  repairs  on 
the  railroad. 

Relief 

The  NWP  may  obtain  full  reUef  from 
this  amendment  and  all  of  Emergency 
Order  14  by  fulfilling  the  foUowring 
requirements: 

1.  Repair  the  track  to  class  1  track 
standards. 


2.  Obtain  approval  from  the  Federal 
Railroad  Administrator  that  all  of  the 
requirements  of  Emergency  Order  No. 
14  have  been  met  and  properly 
performed.  To  obtain  relief,  NWP 
should  inform  in  writing  the  Federal 
Railroad  Administrator,  with  a  copy  to 
the  Regional  Administrator  of  FRA's 
Region  7,  that  it  believes  all  of  the 
requirements  of  Emergency  Order  No. 
14  have  been  met.  Within  30  days  of 
notification,  FRA  will  conduct 
inspections  of  the  line  and  within  seven 
days  of  the  inspections,  will  inform  the 
railroad  in  writing  whether  Emergency 
Order  No.  14  is  lifted.  If  FRA  does  not 
lift  the  order,  the  wnritten  response  will 
specifically  describe  what  additional 
measures  need  to  be  taken  to  meet  all 
of  the  requirements  of  Emergency  Order 
No.  14. 

Penalties 

Any  violation  of  Emergency  Order  No. 
14,  as  amended,  shall  subject  the  person 
committing  the  violation  to  a  civil 
penalty  of  up  to  $22,000.  49  U.S.C 
§  21301.  FRA  may,  through  the  Attorney 
General,  also  seek  injunctive  relief  to 
enforce  this  order.  49  U.S.C  §  20112. 

Effective  Date 

This  amendment  shall  take  effect  at 
12:01  (PST)  on  November  27,  1998,  and 
apply  to  all  operations  of  trains  on  or 
after  that  time.  Copies  of  this 
amendment  Order  will  be  sent  by  mail 
or  facsimile  prior  to  publication  to: 
Northwestern  Pacific  Railroad  Authority 
through  the  North  Coast  Railroad 
Authority  Board  of  Directors,  the 
Golden  Gate  Bridge,  Highway  and 
Transportation  District,  and  Marin 
County.  A  copy  will  also  be  sent  to  Rail- 
Ways,  Inc. 

Review 

Opportunity  for  formal  review  of  this 
amendment  will  be  provided  in 
accordance  with  49  U.S.C.  20104(b)  and 
section  554  of  Title  5  of  the  United 
States  Code.  Administrative  procedures 
governing  such  review  are  found  at  49 
CFR  part  211. 

Issued  in  Washington,  D.C.  on  November 
25,  1998. 

Joleae  M.  Molitoris, 

Administrator. 

[PR  Doc.  98-32650  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4803] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  198&- 
1989  Volkswagen  Transporter  Multi- 
purpose Passenger  Vehicles  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1988-1989 
Volkswagen  Transporter  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1988-1989 
Volkswagen  Transporter  MPVs  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  stemdards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  8,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.) 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORIMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu^d  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1988-1989  Volkswagen  Transporter 
MPVs  are  eligible  for  importation  into 
the  United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1988-1989  Volkswagen 
Vanagon  MPVs  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer,  Volkswagenwerke,  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  1988-1989  Volkswagen 
Transporters  to  1988-1989  Volkswagen 
Vanagons,  and  found  the  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  1988-1989 
Volkswagen  Transporters,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  1988-1989  Volkswagen 
Vanagons,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
1988-1989  Volkswagen  Transporters  are 
identical  to  1988-1989  Volkswagen 
Vanagons  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  .  .  .,103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  113  Hood  Latch 
Systems.  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Motor  Vehicles 
other  than  Passenger  Cars.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact. 
203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 


Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  219  Windshield  Zone 
Intmsion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S. -model  taillamp  assemblies. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passhnger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
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must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street.  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  2.  1998. 
Maril3nme  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-32591  Filed  12-8-98;  8:45  am] 

BtLUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4801] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990- 
1991  BMW  3201  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1990-1991 

BMW  3201  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1991  BMW 
3201  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 


DATES:  The  closing  date  for  comments 
on  the  petition  is  January  8,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St.,  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1990-1991  BMW  3201  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1990-1991  BMW  325IS 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer,  Bayerische  Motoren 
Werke,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  1990-1991  BMW  3201 
passenger  cars  to  the  1990-1991  BMW 
325IS,  and  found  the  vehicles  to  be 


substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1990-1991  BMW 
3201,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1990-1991  BMW  325IS,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1990-1991  BMW  3201  is  identical  to 
the  1990-1991  BMW  325IS  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*   *   *,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1990-1991  BMW 
3201  complies  with  the  Bumper 
Standard  foimd  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  fi-om 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assembhes;  (c)  installation  of 
U.S.-model  taillamp  assembUes;  (d) 
installation  of  a  high-mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror. 
replacement  of  the  passenger  side 
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rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components  if  the  vehicle  is  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  both  front 
designated  seating  positions,  and  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1991  BMW  3201 
passenger  cars  wrill  be  marked  prior  to 
importation  to  comply  with  the  Theft 
Prevention  Standard  found  in  49  CFR 
Part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 


will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  2, 1998. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(PR  Doc.  98-32592  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4802] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1995 
Mercedes-Benz  SL320  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995 
Mercedes-Benz  SL320  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  the  1995  Mercedes- 
Benz  SL320  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  January  8, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pmj 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwastle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 


standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Raster. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1995  Mercedes-Benz  SL320  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1995  Mercedes-Benz 
SL320  that  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer, 
Daimler  Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1995 
Mercedes-Benz  SL320  p>assenger  cars  to 
its  U.S.  certified  counterpart,  and  found 
the  two  vehicles  to  be  substantially 
similar  with  resp)ect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Ch^pagne  submitted  information 
writh  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1995'Mercedes-Benz  SL320,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1995  Mercedes- 
Benz  SL320  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standard  Nos.  102 
Tmnsmission  Shift  Lever 
Sequence*  *  '  ',103  Defrosting  and 
Defogging  Systems,  104  Windshield 
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Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U. S.  certified  1995  Mercedes- 
Benz  SL320  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581  and 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high-mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  witli  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 


buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicle  is  not  already  so  equipped. 
The  petitioner  states  that  the  vehicle  is 
equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  and 
with  combination  lap  and  shoulder 
restraints  that  release  by  means  of  a 
single  push  button  at  both  rear  outboard 
designated  seating  positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on;  December  2,  1998. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-32593  Filed  12-8-98;  8:45  am] 

BILUNG  CODE  4910-69-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4800] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1984- 
1992  BMW  K100  Motorcycles  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1984-1992 

BMW  KlOO  motorcycles  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1984-1992 
BMW  KlOO  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
.  certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  8,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
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Bcisions  may 
lufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania 

("Champagne")(Registered  Importer 
90-009)  has  petitioned  NHTSA  to 
decide  whether  non-U.S.  certified  1984- 
1992  BMW  KlOO  motorcycles  are 
eUgible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1984-1992  BMW  KlOO  motorcycles  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer, 
Bayerische  Motoren  Werke,  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1984-1992 
BMW  KlOO  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  tocompUance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1984-1992  BMW  KlOO  motorcycles,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1984-1992  BMW 
KlOO  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  fleomew  Mirrors,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
Installation  of  U.S. -model  head  lamp 
assemblies. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
label. 


Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer/odometer  calibrated 
in  miles  per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
wdll  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Decemt)er  2, 1998. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-32594  Filed  12-6-98;  8:45  am] 

BILUNO  CODE  4910-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-391  (Sub-No.  5X)] 

Red  River  Valley  &  Western  Railroad 
Company — Abandonment  Exemption — 
in  Burleigh,  Kidder  and  Stutsman 
Counties,  ND 

Red  River  Valley  &  Western  Railroad 
Company  (RRVW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  59.70  miles  of  rail  line 
from  milepost  21.55,  west  of 
Woodworth,  to  milepost  81.25,  in 
Regan,  in  Burleigh,  Kidder  and 
Stutsman  Counties,  ND.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  58475,  58478,  58488,  58412, 
58494  and  58477. 

RRVW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 


witlj  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  8,  1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ■  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  21, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  29, 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  IX  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Rose-Michele  Weiruyb, 
Esq.,  Weiner,  Brodsky,  Sidman  &  Kider, 
P.C...1350  New  York  Avenue.  N.W., 
Suite  800,  Washington.  DC  20005-4797. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

RRVW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  14, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  TranspKJrtation  Board, 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Senice  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  SlOOO.  See  49  CFR  1002.2(f)(25). 
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Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  Hied  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  RRVW  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  RRVW's  filing  of  a  notice  of 
consummation  by  December  9, 1999, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  1, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
[FR  Doc.  98-32412  Filed  12-8-98;  8:45  am] 

MLUNQ  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  3, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Com.ments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  January  8, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0575. 

Form  Number:  IRS  Form  5330. 

Type  of  Review:  Extension. 

Title:  Retiuu  of  Excise  Taxes  Related 
to  Employee  Benefit  Plans. 

Description:  Code  sections  4971, 
4972,  4973(a)(3),  4975,  4976,  4977, 
4978,  4978A,  4978B,  4979,  4979A,  and 
4980  impose  various  excise  taxes  in 
connection  with  employee  benefit 
plans.  Form  5330  is  used  to  compute 
and  collect  these  taxes. 

Respondents:  Business  and  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,403. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeeping  

18  hr.,  39  min. 

Learning  about  the 

8  hr.,  50  min. 

law  or  the  form. 

Preparing  and  send- 

9 hr,  32  min. 

ing  the  forni  to  the 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  310,995  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OAdB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-32647  Filed  12-8-98;  8:45  am] 
BILUNG  CODE  4S3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  3. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  ^duction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  January  8, 1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1594. 

Regulation  Project  Number:  REG- 
251520-96  Final. 

Type  of  Review:  Extension. 

Title:  Classification  of  Certain 
Transactions  Involving  Computer 
Programs. 

Description:  The  information 
requested  in  regulation  Section  1.861- 
18(k)  is  necessary  for  the  Commissioner 
to  determine  whether  a  taxpayer 
properly  is  requesting  to  change  its 
method  of  accounting. 

Respondents:  Business  and  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-32648  Filed  12-8-98;  8:45  am] 
BILUNG  CODE  4830-01 -P 


Wednesday 
December  9,  1998 


and  other  for- 


emen (  Officer. 
J-98;  8:45  am) 


r   i 


Part  II 


Protection  Agency 

40  CFR  Part  60    • 
Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Compound  Emissions  From  the  Synthetic 
Organic  Chemical- Manufacturing  Industry 
Wasterwater;  Supplement;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-ffiL-6172-8] 
RIN  2060-AE94 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Compound  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Wastewater; 
Supplement  to  Proposed  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  to  proposed  rule 
and  notice  of  public  hearing. 

summary:  On  September  12,  1994,  the 
EPA  proposed  Standards  of  Performance 
for  New  Stationary  Sources:  Volatile 
Organic  Compound  Emissions  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Wastewater.  On 
October  11, 1995,  the  EPA  issued  a 
supplement  to  the  proposal.  The  action 
proposed  today  clarifies  and  revises  the 
previously  proposed  rule  and  proposes 
to  add  Appendix  J  to  part  60. 

Volatile  organic  compounds  (VOC), 
when  emitted  into  the  ambient  air,  are 
precursors  to  the  formation  of 
tropospheric  ozone.  A  wide  variety  of 
acute  and  chronic  respiratory  health 
effects  and  welfare  (e.g.,  agricultural, 
ecosystem)  effects  have  been  attributed 
to  concentrations  of  ozone  commonly 
measured  in  the  ambient  air  throughout 
the  U.S. 

Appendix  J  to  part  60,  How  to 
Determine  Henry's  Law  Constants,  Fm 
Values,  Fr  Values,  and  Fe  Values  for 
Organic  Compounds,  is  being  proposed 
today.  This  appendix  provides  the 
methodology  for  determining  Henry's 
law  constants,  fraction  measured  (Fm) 
values,  fraction  removed  values  (Fr), 
and  fraction  emitted  (Fe)  values. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  February  8,  1999. 
Requests  for  a  hearing  must  be  received 
on  or  before  December  24,  1998. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  December  24, 1998.  If  a 
hearing  is  held,  it  wall  take  place  on 
January  8,  1999,  beginning  at  10:00  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-94-32  (see 
docket  section  below).  Room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  DC 
20460. 


Public  Hearing.  If  a  public  hearing  is 
held,  it  vfill  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  JoLynn  Collins,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5671  or  by 
electronic  mail  (e-mail)  to 
collins.jolynn@epamail.epa.gov. 

Docket.  Docket  No.  A-94-32, 
containing  the  supporting  information 
for  the  proposed  NSPS,  are  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  Room  M-1500, 
first  floor,  401  M  Street  SW, 
Washington,  DC  20460,  or  by  calling 
(202)  260-7548  or  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

Portions  of  the  HON  wastewater 
docket.  Docket  No.  A-90-23, 
specifically  sections  II-A,  II-B,  II-I.  III- 
B,  rV-A,  IV-B,  IV-J,  and  VII-B,  are 
incorporated  by  reference  into  Docket 
No.  A-94-32  and  are  available  at  the  Air 
and  Radiation  Docket  and  Information 
Center  as  well. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  proposed  rule, 
contact  Ms.  Mary  Tom  Kissell,  Waste 
and  Chemical  Processes  Group, 
telephone  (919)  541-4516  or  e-mail  to 
kissell.mary@epamail.epa.gov.  Her 
mailing  address  is  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711.  For  questions  about 
Fm,  Fr,  Fe,  Henry's  law  constants,  or 
WATER8,  contact  the  Air  Emissions 
Models  Hotline,  telephone  (919)  541- 
5610.  For  questions  about  applicability, 
contact  the  appropriate  EPA  regional 
office  or  Ms.  Marcia  Mia,  Office  of 
Enforcement  and  Compliance 
Assurance,  telephone  (202)  564-7042. 
SUPPLEMENTARY  INFORMATION:  Comments 
on  the  revisions  to  the  proposal  may 
also  be  submitted  electronically  by 
sending  e-mail  to:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrjrption. 
Comments  will  also  be  accepted  on 
diskette  in  WordPerfect  6.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  number 
A-94-32.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 


I.  Regulated  Entities  and  Background 
Information 

A.  Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  are  included  in 
Table  1  of  this  preamble. 

Table  1  .—Examples  of  Regulated 

EhJTITIES 


Category 


Industry 


Examples  of  regulated  entities 


Synthetic  organic  chemical  manu- 
facturing industry  (SOCMI)  units, 
e.g.,  producers  of  benzene,  tolu- 
ene, or  any  other  chemical  listed 
in  Table  1  of  40  CFR  part  60, 
subpart  YYY. 


Table  1  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action. 
Entities  potentially  regulated  by  the 
SOCMI  wastewater  NSPS  are  those 
which  produce  as  primary  products  any 
of  the  chemicals  listed  in  table  1  of  40 
CFR  part  60,  subpart  YYY.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  §60.770. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  Health  and  Welfare  Effects  of  VOC 

VOC,  when  emitted  into  the  ambient 
air,  are  precursors  to  the  formation  of 
ozone  at  ground-level,  where  it  can  be 
harmful  to  breathe.  It  is  the  prime 
component  of  smog  in  cities.  Exposure 
to  ozone  is  associated  with  health 
effects  and  damage  to  vegetation.  Ozone 
impairs  normal  functioning  of  the  lungs 
and  reduces  the  ability  to  perform 
physical  exercise;  the  effects  are  more 
severe  in  individuals  with  sensitive 
respiratory  systems.  Symptoms 
associated  with  ozone  exposure  include 
cough,  chest  pain,  and  throat  irritation. 
Emerging  health  effects  information 
suggests  some  healthy  adults  engaged  in 
moderate  exercise  for  6  to  8  hours  may 
experience  symptoms  and  reduction  in 
lung  function  even  at  exposure  levels 
below  the  current  ozone  health 
standard.  Of  perhaps  greater  concern  are 
the  potential  chronic  health  effects  that 
may  result  from  repeated  exposure  to 
ozone  over  many  seasons  or  a  lifetime, 
such  as  inflammation  of  lung  tissue, 
which  precedes  permanent  scarring  of 
lung  tissue.  Animal  studies  have  shown 
that  chronic  ozone  exposures  of  months 
to  years  do  indeed  cause  permanent 
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reductions  in  lung  function  and  lung 
tissue  damage. 

Children  are  at  a  higher  risk  from 
ozone  exposure  than  adults.  They 
breathe  more  air  per  pound  of  body 
weight  than  adults  and  they  spend  more 
time  outdoors,  especially  in  the 
summer,  when  exposure  to  ozone  is 
more  prevalent.  Because  children's 
respiratory  systems  are  still  developing, 
they  are  more  susceptible  than  adults  to 
environmental  threats. 

Studies  of  the  major  cash  crops  in  the 
U.S.  indicate  that  ozone  is  responsible 
for  several  billion  dollars  in  agricultural 
crop  yield  loss  each  year.  Ozone  also 
causes  noticeable  foliar  damage  in  many 
crops  which  reduces  marketability  and 
value.  Finally,  it  appears  that  ozone  is 
responsible  for  forest  and  ecosystem 
damage,  which  may  be  exhibited  as 
foliar  damage,  reduced  growth  rate,  and 
increased  susceptibility  to  insects  and 
disease. 

Some  VOC  that  would  be  regulated  by 
this  rule,  including  benzene,  hexane, 
methyl  ethyl  ketone,  toluene,  and 
naphthalene,  are  also  organic  hazardous 
air  pollutants.  These  organic  hazardous 
air  pollutants  are  known  to  cause  a 
range  of  adverse  health  effects  such  as: 
increased  risk  of  cancer,  aplastic 
anemia,  pancytopenia,  chromosomal 
breakages,  weakening  of  bone  marrow, 
polyneuropathy  (muscle  weakness  and 
numbness),  and  cataracts  and  anemia  in 
in£ants. 

C.  Background  on  the  Rule 

On  September  12,  1994  {59  FR  46780), 
the  EPA  proposed  the  NSPS  for  SOCMI 
wastewater  in  the  Federal  Register.  On 
October  11. 1995  (60  FR  52889),  the 
EPA  published  a  supplement  to  the 
proposed  NSPS  for  SOCMI  wastewater 
in  the  Federal  Register.  Both  of  these 
notices  are  also  available  on  EPA's 
Technology  Transfer  Network  (TTN)  via 
the  Internet.  The  Internet  address  is 
http://www.epa.gov/ttn/.  Select  the 
CHIEF  Bulletin  Board  once  you  access 
the  TTN  and  then  select  the  menu  item 
Title  I.  The  file  names  are  socmireg.zip 
and  suplprop.zip,  respectively. 

n.  Overview  of  Changes  to  the  Proposed 
Rule 

Today  the  Agency  is  proposing 
revisions  that  are  designed  to  clarify 
provisions  of  the  proposed  40  CFR,  part 
60,  subpart  YYY.  These  proposed 
revisions  address  some  of  the  public 
comments  received  in  response  to  the 
September  1994  and  October  1995 
notices  and  incorporate  some  of  the 
provisions  promulgated  in  the  HON, 
published  on  January  17,  1997  (62  FR 
2721).  If  promulgated,  the  proposed 
revisions  retain  the  same  basic  control 


requirements  and  best  demonstrated 
technology  as  the  proposed  rule.  Best 
demonstrated  technology  for  this  rule 
was  discussed  in  the  September  12, 
1994  preamble,  59  FR  46733.  A 
summary  of  the  revisions  is  provided  in 
the  following  paragraphs. 

The  applicability  and  date  of 
compliance  section  (§  60.770)  has  been 
revised  to  improve  clarity  and 
incorporate  certain  concepts  relevant  to 
applicability  of  the  rule.  Concepts  such 
as  designated  chemical  process  imit  and 
primary  product  have  been  added.  The 
requirement  that  an  affected  facility 
must  generate  a  wastewater  stream  has 
been  removed.  Modified  facilities  will 
have  to  be  in  compliance  by  initial 
startup  or  promulgation,  whichever  is 
later.  In  addition,  provisions  have  been 
added  to  §  60.772  to  clarify  how  to 
determine  whether  an  affected  facility 
has  been  modified. 

Seven  sections  have  been 
substantially  revised  in  today's 
amendments  to  improve  clarity  and  to 
incorporate  the  new  "point  of 
determination"  concept  discussed  in 
section  VI.  of  this  preamble.  The  seven 
sections  address  the  foUovdng  topics: 
criteria  for  determining  the  Group  1  and 
Group  2  wastewater  streams  (§  60.773); 
compliance  options  for  wastewater 
tanks,  surface  impoundments, 
containers,  individual  drain  systems, 
and  oil-water  separators  (§  60.774); 
performance  standards  for  process 
wastewater  (§60.779);  procedures  for 
determining  Group  1  and  Group  2 
wastewater  streams  (§60.782); 
procedures  for  demonstrating 
compUance  (§  60.783);  alternative 
monitoring  and  recordkeeping  systems, 
one  excursion  per  control  device  per 
day,  excused  excursions,  clarification  of 
monitoring  parameter  value  violations, 
and  Notification  of  Compliance  Status 
(§60.784);  and  recordkeeping  provisions 
(§60.785).  Also,  sections  addressing 
aqueous  in-process  streams  (§  60.775); 
maintenance  wastewater  (§  60;776);  and, 
start-up,  shutdown,  and  other 
provisions  (§60.787)  have  been  added. 

Changes  are  also  proposed  to  the 
sections  governing  control  devices, 
delay  of  repair,  monitoring, 
recordkeeping,  and  reporting,  and  the 
proposed  rule's  relationship  to  other 
rules.  The  Ust  of  SOCMI  chemicals  that 
trigger  the  rule's  appUcability  was 
previously  in  §  60.788;  it  is  now  in 
Table  1  to  subpart  YYY.  Other  tables 
have  been  added  to  the  subpart,  and  all 
the  tables  have  been  renumbered. 

As  a  result,  today's  provisions  are 
being  proposed  in  §§  60.770  through 
60.789,  in  Tables  1  through  14,  and  in 
appendix  J  to  part  60.  This  preamble  is 


organized  in  the  order  of  the  proposed 
rule  sections. 

in.  Revisions  to  Requirements  for 
Determining  Applicability  and  Date  of 
Compliance  (§  60.770) 

A.  Applicability  and  Affected  Facility 
Determination 

1.  Overview  of  Applicability  and 
Affected  Facility  Extermination 

The  apphcation  of  the  NSPS  to 
SOCMI  wastewater  facilities  under  both 
the  September  1994  proposal  and 
todify's  revisions  is  predicated  on  a 
chemical  process  unit  (CPU)  that 
produces  a  chemical  on  the  list  of 
SOCMI  chemicals  in  Table  1,  and  that 
commences  construction  or 
reconstruction,  or  is  modified  after 
September  12,  1994.  However,  today's 
revisions  add  the  designated  CPU 
concept,  remove  the  requirement  that  an 
affected  facility  must  generate  a 
wastewater,  add  the  primary  product 
concept,  provide  a  list  of  processes 
which  are  not  considered  SOCMI 
processes,  clarify  how  storage  vessels 
are  assigned  to  a  CPU,  and  include  othfer 
clarifying  edits. 

2.  Chemical  Process  Unit  and 
E)esignated  Chemical  Process  Unit 

The  term  "chemical  process  unit"  is 
used  instead  of  "process  unit,"  which 
was  used  in  the  September  1994 
proposal.  These  two  terms  and  the  term 
"chemical  manufacturing  process  unit" 
used  in  the  HON  have  essentially  the 
same  meaning.  The  difference  is  that  the 
definition  of  chemical  process  unit  does 
not  include  transfer  racks.  Transfer 
racks  were  removed  from  the  definition 
because  the  amount  of  wastewater  they 
genfirate  is  insignificant  and  more 
difficult  to  control  as  compared  to 
individual  drain  systems  and  storage 
vessels. 

The  chemical  process  imit  (CPU)  is 
the  !>asis  for  determining  whether  the 
process  equipment  is  SOCMI  as  it  was 
for  the  original  proposal.  As  explained 
in  section  IV.D.  of  the  September  12, 
1994  preamble,  using  the  CPU  as  the 
basis  for  the  applicabiUty  determination 
has  several  advantages  including 
maintaining  consistency  with  the  HON 
and  reflecting  industry  construction 
practices. 

While  the  CPU  is  the  basis  for 
determining  SOCMI,  today's  revisions 
propose  using  the  "designated  CPU"  as 
the  basis  for  determining  whether 
construction,  reconstruction,  or 
modification  has  occurred.  The 
designated  CPU  is  either  the  entire  CPU, 
a  process  line  within  the  CPU,  or  a 
combination  of  process  lines  within  the 
CPU.  The  owner  or  operator  may  assign 
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either  a  process  line,  or  combination  of 
process  lines,  within  the  CPU  as  a 
designated  CPU.  However,  once  the 
assignment  of  process  lines  and 
associated  storage  vessels  has  been 
made,  it  is  irrevocable. 

EPA  believes  incorporating  the 
designated  CPU  concept  would  add 
flexibility  for  industry  while  supporting 
EPA's  long-term  goals  of  protecting 
human  health  and  the  envirorunent. 
Industry  commented  that  the  cost  of 
compliance  with  the  rule  would,  in 
some  cases,  be  many  times  greater  than 
the  cost  of  the  change.  This  could  result 
in  unintended  consequences,  such  as 
reluctance  to  make  process 
improvements,  that  would  be  damaging 
to  industry's  ability  to  compete  in  the 
world  market.  In  addition,  EPA  believes 
that  changes  in  SOCMI  are  on-going  and 
that  most  designated  CPU's  would  meet 
the  applicability  criteria  of  the  rule  over 
time. 

The  proposed  rule  excludes  certain 
processes  from  the  definition  of  CPU 
because  they  are  not  SOCMI  processes, 
but  are  sometimes  associated  with 
SOCMI.  Other  SOCMI  rules  have  also 
excluded  these  processes.  The  processes 
excluded  are  as  follows:  (1)  research  and 
development  facilities;  (2)  petroleum 
refining  processes  (but  not  CPU  located 
at  petroleum  refinery  plant  sites);  (3) 
chemical  process  units  located  in  coke 
by-product  recovery  plants;  (4)  solvent 
reclamation,  recovery,  or  recycling 
operations  at  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDF)  requiring  a  permit 
under  40  CFR  270  that  are  not  part  of 
a  CPU;  and,  (5)  organic  chemicals 
extracted  from  natural  sources  or  totally 
produced  from  biological  synthesis  such 
as  pinene  and  beverage  alcohol. 
Determinations  for  excluding  processes 
must  be  based  on  the  designation  for  the 
process  unit,  in  contrast  to  the  plant 
site. 

3.  CPU  Must  Manufacture  a  SOCMI 
Product  as  its  Primary  Product 

Today's  action  incorporates  the 
concept  of  "primary  product"  into  the 
rule's  applicability  determination.  The 
primary  product  determination  is  made 
for  a  CPU.  If  the  product(s)  of  the  CPU, 
on  a  mass  basis,  are  comprised  of  50 
percent  or  more  of  the  SOCMI  chemicals 
listed  in  Table  1  of  the  rule,  the  CPU's 
primary  product  is  SOCMI.  For 
purposes  of  this  rule,  "product" 
includes  products,  co-products,  and  by- 
products manufactured  by  the  CPU. 
"Product"  does  not  include  isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants. 

The  primary  product  determination  is 
dependent  upon  the  quantity  of  each 


chemical  produced  by  the  CPU  and 
whether  expected  use  of  the  CPU  is 
known.  The  primary  product  provisions 
address  both  cases:  (1)  the  expected  use 
of  the  CPU  is  knowm  for  a  12-month 
period  and  (2)  the  expected  use  of  the 
CPU  is  unknown  for  a  12-month  period. 
When  owrners  or  operators  know  the 
expected  use  of  the  CPU,  the  primary 
product  determination  is  based  on  the 
mass  of  product  produced.  If  a  CPU 
produces  50  percent  or  more,  by  mass, 
of  the  chemicals  listed  in  Table  1,  the 
primary  product  is  SOCMI. 

For  some  contract  manufacturing 
units,  the  owner  or  operator  may  not  be 
able  to  predict  production  sufficiently  to 
make  a  primary  product  determination. 
In  these  cases,  the  primary  product  of 
the  CPU  is  SOCMI  once  the  facility 
begins  producing  a  SOCMI  chemical  or 
has  a  contract  to  produce  a  SOCMI 
chemical. 

EPA  adopted  the  primary  product 
approach  to  simplify  applicability 
determinations,  to  limit  the 
applicability  of  the  rule  to  those  CPU 
that  produce  mostly  the  chemicals  listed 
in  Table  1  of  the  rule,  and  to  make  the 
proposed  rule  more  like  the  HON. 

Tne  revised  proposed  rule  simplifies 
the  determination  of  SOCMI  in  two 
ways.  First,  together  with  the  definition 
of  "product,"  it  clarifies  the  meaning  of 
the  terms  "product"  and  "to  produce" 
and  the  correct  way  to  decide  whether 
a  source  "produces"  a  listed  chemical.  " 
Second,  the  primary  product  concept 
provides  clear  criteria  for  making  a 
determination. 

The  primary  product  concept  also 
limits  the  applicability  of  the  rule  to 
CPU  that  produce  mostly  SOCMI 
products.  In  the  September  1994 
proposal,  by-products,  co-products,  and 
intermediates  produced  by  the  CPU  and 
listed  in  Table  1  of  the  rule,  in  any 
amount,  made  the  CPU  a  SOCMI  unit. 
This  could  have  resulted  in  numerous 
non-SOCMI  process  units,  such  as 
pharmaceutical  units,  being  designated 
SOCMI  and  being  subject  to  the  SOCMI 
Wastewater  NSPS.  The  proposal 
addresses  this  by  establishing  the  50 
percent  threshold.  Although  this  change 
will  reduce  the  number  of  CPU  affected 
by  the  rule,  it  more  accurately  reflects 
the  SOCMI  source  category. 

EPA  believes  that  making  the  SOCMI 
Wastewater  NSPS  as  much  like  the  HON 
as  possible  will  facilitate 
implementation  of  the  rule.  The  HON 
and  the  SOCMI  Wastewater  NSPS  will 
regulate  the  same  types  of  process  units 
and  treatment  processes,  and  in  some 
cases,  the  same  process  units  and 
treatment  processes.  Thus,  the  primary 
product  concept  was  adopted  for  the 
proposal. 


Today's  revisions  use  expected 
annual  production  as  the  basis  for 
determining  the  mass  for  each  product. 
Expected  annual  production  is  proposed 
instead  of  annual  design  capacity  to 
accommodate  CPU  designed  and 
operated  to  manufacture  more  than  one 
chemical.  Typically  these  facilities  are 
contract  manufacturing  facilities,  also 
known  as  tolling  or  multi-purpose 
facilities  or  flexible  operations  facilities. 
Using  expected  annual  production 
allows  a  facility  to  more  closely 
represent  actual  production  rather  than 
basing  the  primary  product  decisions  for 
each  chemical  on  annual  design 
capacity.  The  facility  would  also  have  to 
report  the  CPU's  annual  design  capacity. 
However,  EPA  is  concerned  whether 
this  approach  creates  potential  burden 
for  regulating  agencies  and  requests 
comment  on  whether  expected 
production  or  design  capacity  should  be 
used. 

4.  E)esignated  CPU  Must  Have  Been 
Constructed,  Reconstructed  or  Modified 
After  September  12, 1994 

To  be  subject  to  this  proposed  rule,  a 
designated  CPU  must  have  been 
constructed,  reconstructed,  or  modified 
after  September  12,  1994. 

5.  Affected  Facility  Must  Generate  a 
Process  Wastewater,  a  Maintenance 
Wastewater,  and/or  an  Aqueous  In- 
Process  Stream  for  Control 
Requirements  To  Apply 

In  the  original  proposal,  an  affected 
facility  had  to  be  a  process  unit  that 
generated  wastewater.  "Wastewater" 
included  process  wastewater  and 
maintenance  wastewater.  Today's 
revised  proposal  removes  "generating 
wastewater"  as  a  criteria  for 
determining  applicability. 

This  change  to  the  applicability 
determination  was  done  for  two  reasons. 
First,  to  remove  maintenance 
wastewater  from  triggering  applicability 
of  the  rule  to  a  designated  CPU. 
Maintenance  wastewater  is  generally 
more  difficult  to  quantify  and  EPA 
believes  is  a  less  significant  source  of 
VOC  emissions  than  process  wastewater 
for  this  source  category.  Second,  in  the 
September  1994  proposal,  "wastewater" 
was  defined  as  "an  organic  containing 
water  .  .  .,"  without  regard  to  the 
concentration  of  VOC  in  the  wastewater. 
Today's  revised  proposal,  adds  a 
concentration  of  50  part  per  million,  by 
weight,  (ppmw)  into  the  wastewater 
definition.  Thus,  low  concentration 
wastewater  streams  that  would  have 
triggered  applicability  in  the  original 
proposal  would  not  do  so  wil^  the 
revised  wastewater  definition.'^PA 
intends  that  a  designated  CPU  that  is 
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new  or  reconstructed  or  modified  after 
September  12,  1994  and  that  is  part  of 
a  CPU  that  produces  SOCMI  as  its 
primary  product  control  process 
wastewater  streams,  maintenance 
wastewater  streams,  and  aqueous  in- 
process  streams  when  the  streams  are 
generated. 

EPA  recognizes  that  affected  faciUties 
that  do  not  generate  wastewater  or 
aqueous  in-process  streams  should  not 
be  subject  to  all  the  reporting  and 
recordkeeping  requirements.  Therefore, 
EPA  has  specified  that  affected  facilities 
that  do  not  generate  process  wastewater 
streams,  maintenance  wastewater 
streams,  or  aqueous  in-process  streams 
are  exempt  from  most  of  the  provisions 
of  the  subpart.  If  the  affected  facility 
began  generating  a  process  wastewater 
stream,  a  maintenance  wastewater 
stream,  or  aqueous  in-process  stream,  it 
would  have  to  comply  with  all 
applicable  provisions  of  the  subpart  at 
the  time  of  the  change. 

6.  Applicabihty  of  Part  60  and  Part  63 
General  Provisions 

Today's  proposal  adds  table  2  and 
table  2A,  which  clarify  the  40  CFR  part 
60  and  part  63  general  provisions  that 
apply  to  this  rule.  There  was  a  need  for 
selected  part  63  general  provisions  to 
apply  to  this  part  60  rule  because  the 
part  60  general  provisions  do  not 
contain  certain  provisions  that  were 
used  by  the  HON  and  are  necessary  for 
compliance  with  this  rule.  The 
applicable  part  63  general  provisions 
pertain  to  the  start-up,  shutdowm,  and 
malfunction  plan,  performance  testing 
requirements,  control  device 
requirements,  and  delegated  authority. 

B.  Date  of  Compliance 

Ih  October  1995  the  Agency  proposed 
to  allow  modified  sources  undergoing 
significant  capital  improvements  an 
additional  three  years  to  come  into 
compliance  with  the  SOCMI  Wastewater 
NSPS.  The  additional  time  would  have 
been  subject  to  the  Administrator's 
approval  and  would  have  required 
documentation  of  the  need  for  more 
time. 

Today's  revised  proposal  would 
require  that  all  affected  facilities  be  in 
compUance  with  the  NSPS  no  later  than 
initial  start-up  of  an  affected  facility  or 
promulgation  of  the  rule,  whichever  is 
later. 

In  response  to  the  September  1994 
proposal,  several  commenters  wrote  that 
the  applicabihty  and  compliance 
provisions  were  unclear  making  it 
difficult  for  them  to  implement  any 
requirements.  In  addition,  EPA 
recognizes  that  some  facilities  may 
require  several  months  or  years  lead 


time  to  complete  large  capital  projects 
such  as  retrofitting  sewers  and 
designing  and  installing  steam  strippers. 
Facilities  need  time  to  determine 
whether  the  rule  applies  to  them, 
familiarize  themselves  with  the  rule, 
choose  a  compliance  option,  design  the 
necessary  equipment,  and  construct  and 
renovate  as  needed. 

To  provide  time  for  facilities  that 
commenced  construction, 
reconstruction,  or  modification  between 
September  12,  1994  and  the 
promulgation  date,  EPA  is  proposing  to 
promulgate  this  rule  no  earlier  than 
spring  2000.  Appendix  J  to  part  60  may 
be  promulgated  earlier. 

Facilities  commencing  construction, 
reconstruction,  or  modification  after  the 
promulgation  date  will  be  required  to  be 
in  compliance  upon  initial  start-up.  As 
is  the  case  under  all  other  NSPS, 
faciUties  will  have  to  plan  ahead  to 
complete  any  necessary  construction  at 
a  facility  so  as  to  be  in  compliance  with 
the  NSPS  upon  start-up  of  operations. 

Today's  revised  proposed  rule  would 
limit  modifications  to  changes  costing 
12.5  percent  or  more  of  the  cost  of  the 
existing  facility.  This  is  discussed  in 
section  V.  of  this  preamble.  Because  the 
cost  test  precludes  relatively  smaller 
changes  from  triggering  the  NSPS,  only 
larger  projects  will  be  modifications. 
The  larger  projects  take  more  time  to 
plan  and  implement,  giving  the  facility 
time  to  plan  for  compliance.  Therefore, 
the  facilities  that  become  modified  after 
the  promulgation  date  will  have 
adequate  notice  of  the  requirements  and 
sufficient  time  to  plan  for  compliance. 

IV.  Revisions  to  the  Definitions 
(§60.771) 

A.  Ovennew  of  Changes  to  the 
Definitions 

1.  Definitions  Added 

Significant  changes  were  m«de  to  the 
definition  section  of  the  rule.  The 
following  definitions  were  added  to 
§60.771:  aqueous  in-process  stream; 
automated  monitoring  and  recording 
system;  chemical  process  unit;  closed 
biological  treatment  process;  designated 
chemical  process  unit  or  designated 
CPU;  enhanced  biological  treatment 
system  or  enhanced  biological  treatment 
process;  flexible  operation  unit;  Fbio; 
Fe;  Fr;,  Fr;  fuel  gas;  fuel  gas  system; 
incinerator;  initial  start-up; 
modification;  non-automated 
monitoring  and  recording  system;  on- 
site  or  onsite;  open  biological  treatment 
process;  petroleum  refining  process  or 
petroleum  refining  process  unit;  plant 
site;  point  of  determination;  product; 
recapture  device;  recovery  device; 
research  and  development  facility; 


shutdown;  specific  gravity  monitoring 
device;  start-up;  start-up,  shutdown,  and 
malfunction  plan;  steam  jet  ejector; 
storage  vessel;  tank  drawdown;  unit 
operation;  volatile  organic  compound  or 
VOC;  and  wastewater  tank. 

2.  Definitions  Removed 

The  following  definitions  were 
removed  from  §60.771:  mass  flow  rate, 
opei^ating  parameter  value,  point  of 
generation,  process  unit,  process  unit 
shutdown,  tank,  and  volatile  organic 
concentration. 

3.  Definitions  Changed 

The  following  definitions  were 
changed:  annual  average  concentration, 
annual  average  flow  rate,  boiler,  closed- 
vent  system,  container,  continuous 
record,  continuous  recorder,  continuous 
seal,  control  device,  cover,  duct  work, 
flame  zone,  flow  indicator,  hard-piping, 
individual  drain  system,  oil-water 
separator  or  organic  water  separator, 
process  wastewater,  residual,  sewer 
fine,  temperature  monitoring  device, 
treatment  process,  waste  management 
luiit,  wastewater,  and  wastewater  seal 
controls.  Most  of  these  revisions  were  to 
make  the  definitions  in  today's 
proposed  rule  consistent  with  those  in 
the  AON. 

B.  Significant  Definitional  Changes 

Significant  definitional  changes 
proposed  are  as  follows:  revisions  to  the 
"wastewater"  definition;  revisions  to 
the  "product"  definition;  replacement  of 
the  "point  of  generation"  (POG) 
definition  with  "point  of 
determination"  (POD)  definition; 
addition  of  "closed"  and  "open 
biological  treatment  process" 
definitions;  addition  of  the  "enhanced 
biological  treatment  system"  definition; 
revisions  to  the  "individual  drain 
system"  definition;  and,  revisions  to  the 
"VOC"  definition. 

The  definitions  of  "wastewater," 
"recovery  device,"  and  "point  of 
generation"  were  revised  to  clarify 
EPAis  intent  concerning  which  VOC- 
containing  waters  are  in-process  fluids 
regulated  by  the  provisions  in  §  60.775 
and  which  are  wastewater  and  regulated 
by  the  provisions  in  §  60.773  and 
§  60.779  through  §  60.783. 

1.  Revised  Wastewater  Definition 

The  most  significant  change  proposed 
today  to  the  "wastewater"  definition  is 
the  addition  of  the  concept  of  "discard." 
This  concept  is  fundamental  to 
distinguishing  which  fluids  exiting  the 
CPU  are  subject  to  the  SOCMI 
Wastewater  NSPS  provisions  in 
§60.773.  Adding  "discard"  to  the 
definitions  provides  a  clear  demarcation 
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between  those  fluids  no  longer  useful  to 
that  production  process,  i.e.,  discarded, 
and  those  fluids  that  add  value  to  that 
production  process.  Together  with  the 
point  of  determination  and  aqueous  in- 
process  stream  concepts,  the  revised 
definition  of  wastewater  makes  it  easier 
for  facilities  and  regulatory  authorities 
to  implement  the  rule. 

2.  Replaced  Point  of  Generation  With 
Point  of  Determination 

Today's  revised  proposal  changes  the 
definition  of  "point  of  generation"  to 
"point  of  determination."  The  change  is 
to  reflect  a  conceptual  difference.  "Point 
of  generation"  was  defined  in  the 
September  1994  proposed  rule  as  "the 
location  where  process  wastewater  exits 
the  process  unit  equipment."  In  today's 
revised  proposal,  it  has  been  replaced 
by  "point  of  determination",  which  is 
defined  as  "each  point  where  the 
process  wastewater  exits  the  chemical 
process  unit,"  often  the  last  recovery 
device.  The  need  for  and  significance  of 
this  change  is  discussed  in  more  detail 
in  section  VI.B.  of  this  preamble. 

3.  Recovery  Device 

Today's  revised  proposed  rule 
includes  a  revised  definition  of 
"recovery  device."  The  proposed 
definition  of  "recovery  device"  differs 
from  the  existing  definition  in  order  to 
reflect  the  revised  approach  to  the 
definition  of  "wastewater"  and  to  reflect 
the  fact  that  deviations  from  normal 
operations  do  occur.  This  was  discussed 
in  the  HON  preamble  of  August  26, 
1996  (61  PR  43710). 

The  revised  definition  of  "recovery 
device"  is  intended  to  eliminate  the 
potential  for  sham  transactions 
involving  the  "sale"  of  wastewater  by 
limiting  the  concept  of  sales  to  sales  for 
the  same  general  purposes  for  which 
chemicals  may  be  recovered  and  used 
within  the  facility  (i.e.,  use,  reuse,  or 
burning  as  fuel).  The  EPA  believes  that 
the  revised  definition  is  broad  enough  to 
encompass  any  sale  that  is  not  a  sham 
since  "use"  and  "reuse"  are  very 
general  concepts.  The  definition  also 
differs  from  the  existing  definition  in 
that  the  word  "normally"  now  modifies 
the  phrase  "used  for  the  purpose  of 
recovering. ..."  This  change  was  made 
to  recognize  that  occasional  exceptions 
to  normal  usage  can  and  will  arise. 

4.  Added  Definitions  for  Closed 
Biological  Treatment  Process,  Open 
Biological  Treatment  Process,  and 
Enhanced  Biological  Unit 

Definitions  for  closed  biological 
treatment  process,  open  biological 
treatment  process,  and  enhanced 
biological  treatment  system  were  added 
to  the  definitions  in  §  60.771.  The  new 


definitions  are  necessary  to  make 
distinctions  among  biological  treatment 
processes  which  allow  the  incorporation 
of  more  flexible  and  less  burdensome 
compliance  demonstrations  for  some 
facilities.  This  is  discussed  in  more 
detail  in  the  discussion  of  changes  to 
§60.783  in  section  XI.  of  this  preamble. 

5.  Modified  Individual  Drain  System 
Definition 

The  definition  for  individual  drain 
system  would  be  modified  to  clarify 
three  key  concepts  and  incorporate 
minor  wording  changes.  The  definition 
in  today's  proposal  would  clarify  that 
only  stationary  systems  are  included  in 
the  definition;  that  individual  drain 
systems  are  used  to  convey  residuals  as 
well  as  wastewater  streams;  and  that  the 
individual  drain  system  does  not 
include  in-process  equipment  as 
described  in  §60.775. 

6.  Modified  VOC  Definition 

VOC,  for  the  purposes  of  this  subpart, 
are  defined  to  be  those  substances 
already  defined  as  volatile  organic 
compounds  in  40  CFR  section  51.100(s) 
and  that  are  not  excluded  or  exempted 
by  that  section,  except  that  any 
substance  with  a  Henry's  law  constant 
less  than  or  equal  to  0.1  y/x  atmosphere 
per  mole  fraction  as  determined 
according  to  Appendix  J  of  this  subpart 
is  not  a  VOC  for  the  purposes  of  this 
subpart. 

This  definition  of  VOC  reflects  EPA's 
belief  that  chemicals  with  lower  Henry's 
law  constants  are  not  a  significant 
source  of  VOC  emissions  from 
wastewater.  A  Henry's  law  constant  of 
0.1  y/x  at  25°C  is  similar  to  the  lowest 
Fe  value  for  the  HAP  controlled  by  the 
HON.  In  selecting  which  compounds  to 
control,  EPA  also  considered  a 
compound's  biodegradability  and  Fr 
value.  In  general,  lower  volatility 
compounds  are  already  significantly 
biodegraded  and  are  not  removed  to  a 
significant  extent  by  steam  stripping. 

V.  Revisions  to  Requirements  for 
Determining  Modification  (§60.772) 

1 .  Modification 

Today's  proposed  rule  revises 
§  60.772  to  clarify  how  to  determine 
whether  a  designated  CPU  has  been 
modified  such  that  it  is  subject  to  the 
SOCMI  Wastewater  rule.  The  revisions 
add  a  definition  of  "modification"  in 
§  60.771;  clarify  that  the  designated  CPU 
is  used  as  the  basis  of  modification 
determinations;  provide  exclusions  to 
modification;  and,  provide  procedures 
to  determine  increases  from  process 
wastewater  and  aqueous  in-process 
streams. 


Modification,  as  defined  in  §  60.771, 
means  "any  physical  change  in,  or 
change  in  die  method  of  operation  of,  an 
existing  designated  CPU  which 
increases  or  creates  emissions  to  the 
atmosphere  of  VOC  from  process 
wastewater  and/or  aqueous  in-process 
streams  generated  by  the  designated 
CPU,  except  as  provided  in  §  60.772(c)." 
This  definition  supersedes  for  the 
purposes  of  subpart  YYY  the  definition 
in  §60.2  of  the  General  Provisions  to  40 
CFR,  part  60.  The  proposed  definition 
incorporates  the  concept  that  only 
process  wastewater  and  aqueous  in- 
process  streams  are  considered  for 
modification  determinations; 
maintenance  wastewater  is  not 
considered.  It  also  states  that  the  basis 
of  the  modification  is  the  designated 
CPU,  making  the  modification 
provisions  consistent  with  the 
applicability  provisions  for  subpart 
YYY. 

Today's  revisions  also  replace  the 
exclusions  to  what  constitutes  a 
modification  in  §  60.14(e)  of  the  general 
provisions  with  four  exclusions.  Three 
of  these  are  similar  to  exclusions 
provided  by  §60. 14(e) — maintenance, 
repair,  and  replacement,  including 
replacement  of  spent  catalyst  with  the 
same  catalyst;  increase  in  hours  of 
operation;  and,  relocation  or  change  in 
owmership  of  an  existing  facility. 

The  fourth  exclusion  is  for  changes 
that  cost  less  than  12.5  percent  of  the 
cost  of  the  existing  designated  CPU. 
This  concept  is  also  used  in  the  SOCMI 
rule  for  equipment  leaks,  subpart  W  to 
part  60.  It  is  meant  to  encompass  any 
change,  including,  an  increase  of 
production  rate,  environmental  control, 
and  bottleneck  removal.  One  reason  a 
percent  cost  exclusion  was  added  is  in 
recognition  that  SOCMI  equipment 
routinely  undergoes  small  changes  and 
that  EPA  does  not  intend  small  changes 
to  constitute  a  modification  for  this  rule. 
Another  reason  is  that  this  exclusion 
provides  a  clear  and  simple  statement  of 
what  is  not  a  modification.  EPA  chose 
12.5  percent  because  12.5  percent  was 
used  in  the  SOCMI  rule  for  equipment 
leaks,  subpart  W  to  part  60.  In  addition, 
the  General  provisions  to  part  60  use  the 
12.5  percent  level  in  an  exclusion  for  an 
increase  in  production  rate  (see 
§  60.14(e)(2).  §  60.14(2).  definiUon  of 
"capital  expenditure,  and  Internal 
Revenue  Service  Publication  534). 
When  two  or  more  physical  or 
operational  changes  are  reasonably 
viewed  as  a  project,  the  cost  of  the 
entire  project  should  be  considered 
when  determining  the  12.5  percent. 

Today's  proposed  revisions  add 
provisions  for  determining  whether  an 
increase  in  VOC  emissions  fi-om  process 
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wastewater  or  aqueous  in-process 
streams  has  occurred  or  will  occur.  The 
proposed  provisions  make  a  distinction 
between  flexible  operations  units  and 
non-nexible  operations  units.  The 
flexible  operations  units,  which 
manufacture  more  than  one  product, 
choose  one  product  as  a  baseline  against 
which  to  compare  emissions  that  occur 
due  to  changes.  This  approach  was 
outlined  in  a  memo  entitled 
"Clarification  of  Methodology  for 
Calculating  Potential  to  Emit  (PTE)  for 
Batch  Chemical  Production  Operations' 
which  was  issued  by  John  S.  Seitz,  the 
director  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  to  the  10  EPA 
Regional  Offices  on  August  29, 1996. 

For  both  flexible  operation  units  and  • 
non-flexible  operation  imits,  the  owner 
or  operator  would  calculate  VOC 
emissions  before  and  after  a  physical  or 
operational  change.  The  owner  or 
operator  may  elect  to  determine  the 
amount  of  VOC  emissions  by  calculating 
VOC  mass  flow  rate  in  the  wastewater 
as  a  surrogate  for  VOC  emissions  or  by 
calculating  VOC  emissions  using  a 
fraction  emitted,  Fe,  value.  The  Fe  value 
may  be  either  a  default  Fe  value  or  a 
site-specific  Fe  value.  The  default  Fe 
values  are  listed  in  Table  2  of  the 
proposed  appendix  J  to  this  part.  The 
site-specific  Fe  values  are  determined 
according  to  the  procedures  and  forms 
specified  in  the  proposed  appendix  J  to 
this  part. 

Once  the  VOC  mass  flow  rate  or  VOC 
emissions  have  been  determined  both 
before  and  after  the  change,  they  must 
be  compared  to  determine  whether  the 
change  caused  an  increase  in  VOC 
emissions  to  the  atmosphere.  When 
emissions  are  determined  using  mass 
flow  rate  as  a  surrogate  for  emissions, 
the  VOC  mass  flow  rate  before  the 
change  for  all  process  wastewater 
streams  affected  by  the  change  are 
compared  to  the  VOC  mass  flow  rate 
after  the  change  for  all  process 
wastewater  streams  affected  by  the 
change.  The  same  comparison  is  done 
for  aqueous  in-process  streams.  If  either 
comparison,  i.e.,  the  process  wastewater 
comparison  or  the  aqueous  in-process 
streams  comparison,  demonstrates  that 
VOC  mass  flow  rate  has  increased  after 
the  change,  the  designated  CPU  is 
modified  and  becomes  an  afliected 
facility.  In  contrast,  when  emissions  are 
determined  using  Fe  values,  the  sum  of 
all  affected  process  wastewater  streams 
and  all  affected  aqueous  in-process 
streams  before  the  change  are  compared 
to  the  sum  of  all  affected  aqueous  in- 
process  streams  and  all  affected  process 
wastewater  streams  after  the  change. 


2.  Reconstruction 

Today's  revisions  clarify  when  costs 
begin  accumulating  for  purposes  of 
reconstruction,  clarify  the  accumulation 
period,  and  add  a  requirement  for 
docimientation.  The  reconstruction  of 
an  affected  faciUty  subjects  it  to  the 
NSPS  because  the  replacement  of  the 
components  of  an  existing  facility 
eventually  results  in  a  new  facility.  The 
general  provisions  to  40  CFR,  part  60 
sets  the  level  of  replacement  that 
constitutes  reconstruction  at  50  percent 
or  greater  of  the  cost  of  constructing  a 
comparable  new  facility.  EPA  is 
proposing  that  the  first  day  replacement 
costs  for  actual  work,  i.e.,  dismantling  of 
equipment  or  construction,  on  the 
facility  are  incurred,  the  costs  are 
"charged"  to  the  designated  CPU  for  the 
purpose  of  determining  reconstruction. 
When  replacement  of  components  is 
reasonably  viewed  as  a  project,  the  cost 
of  the  entire  project  would  be  charged 
to  the  first  day  expenses  were  incurred. 
All  replacement  costs  must  be  counted 
toward  the  reconstruction  cost, 
regardless  of  whether  costs  arise  from 
different  projects. 

The  September  12,  1994  proposal  set 
a  time  period  of  two  years  as  the  period 
that  project  costs  should  be  aggregated 
and  counted  toward  reconstruction. 
Today's  notice  clarifies  that  the  two  year 
period  is  a  rolling  two  year  period.  A 
rolling  two  year  period  is  not  based  on 
a  s(>ecific  set  of  dates.  A  rolling  two  year 
period  allows  any  day  to  be  used  as  the 
beginning  point  for  the  two  year  period. 
Thus,  the  two  year  period  can  be 
considered  to  any  730  consecutive  days. 
The  rolling  two  year  period  should  be 
examined  to  see  if  all  combined 
replacements  to  the  faciUty  cost  50 
percent  or  more  of  the  cost  of 
constructing  a  new  facility  that  would 
be  comparable  in  cost  to  the  existing 
facility.  The  cost  of  all  projects  incurred 
within  a  two  year  period  would  be 
added  together. 

VI.  Revisions  to  the  General 
Requirements  for  Process  Wastewater 
(§60.773) 

The  EPA  is  proposing  changes  to  the 
general  process  wastewater  provisions 
in  §  60.773.  These  provisions  provide 
instructions  on  how  to  determine  if  a 
process  wastewater  stream  requires 
control  and  the  general  outline  of 
requirements  for  process  wastewater 
streams.  These  changes  are  consistent 
with  the  changes  made  to  the 
wastewater  provisions  in  the  HON  rule. 
Significant  changes  proposed  include 
the  following:  requirements  for 
determining  whether  wastewater 
streams  require  control  by  determining 


Group  1  or  Group  2  status,  replacement 
of  point  of  generation  with  point  of 
determination,  addition  of  prohibition 
of  discarding  certain  organic  material 
into  water  or  wastewater,  and  the 
addition  of  off-site  treatment 
requirements.  The  ofT-site  treatment 
provisions  require  that  an  owner  or 
operator  may  only  ship  to  a  facility  that 
has  certified  that  it  will  treat  the 
wastewater  to  the  standard  required  by 
the  rule. 

A.  Group  1/Group  2  Status 
Determination 

The  EPA  is  proposing  using  Group  1 
and  Group  2  terminology  to  determine 
whether  a  process  wastewater  stream 
requires  control  for  VOC.  Determination 
of  whether  a  process  wastewater  stream 
is  Group  1  or  Group  2  is  based  on 
annual  average  concentration  and  flow 
rate  criteria.  Control  requirements  for 
Group  1  wastewater  streams  require  that 
VOC  emissions  be  controlled  until  the 
VOC  are  either  removed  from  the 
wastewater  or  destroyed.  Group  2 
wastewater  streams  are  required  to 
comply  with  certain  recordkeeping  and 
reporting  requirements.  The  proposed 
control  criteria  of  500  ppmw  at  a  flow 
rate  of  1  liter  per  minute  (1pm)  or  10,000 
ppmw  at  any  flow  rate  have  not 
changed. 

B.  Change  From  Point  of  Generation  to 
Point  of  Determination 

Today's  revised  proposed  rule 
predicates  the  determination  of  the 
applicability  of  control  requirements  to 
a  wastewater  stream  on  its 
characteristics  at  the  point  where  the 
wastewater  stream  exits  the  last  piece  of 
processing  equipment.  The  new  location 
for  determining  the  characteristics  of  a 
wastewater  stream  is  being  called  the 
point  of  determination  (POD)  to 
distinguish  it  from  the  POG  concept 
used  in  other  air  rules  for  waste  and 
wastewater  such  as  the  Benzene  Waste 
NESHAP.  In  instances  where  the 
was*#water  stream  exits  the  process 
equipment  and  is  not  sent  to  a  recovery 
device  that  recovers  chemicals  for  fuel 
value,  use,  reuse,  or  for  sale  (for  fuel 
value,  use,  or  reuse)  the  POD  would  be 
the  same  as  the  POG  location.  The  POD 
concept  proposed  for  this  rule  is  the 
same  as  used  in  the  HON. 

The  EPA's  intent  in  developing  the 
POD  approach  is  to  have  a  clear 
decision  criterion  that  specifies  the 
location  for  evaluation  of  a  wastewater 
stream  for  the  purposes  of  control.  The 
POD  encompasses  each  point  where 
process  wastewater  exits  the  last  piece 
of  process  equipment,  often  the  last 
recovery  device.  There  can  be  multiple 
POD  associated  with  a  CPU  or 
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designated  CPU.  This  proposed 
definition  of  POD  would  allow  a  facility 
to  recover  chemicals  for  fuel  value,  use, 
reuse  or  for  sale  (for  fuel  value,  use,  or 
reuse).  As  with  the  POG,  under  the  POD 
approach  owmers  and  operators  would 
not  be  allowed  to  mix  streams  together 
for  the  purpose  of  escaping  compliance 
by  the  diluting  of  wastewater  streams. 
Under  the  POD  approach,  process  units 
conveying  process  fluids  in  the 
chemical  process  unit  are  subject  to  the 
requirements  established  in  Table  6  of 
the  rule.  Table  6  is  consistent  with  the 
suppression  requirements  for  a 
wastewater  stream  requiring  control. 
Again,  the  intent  is  to  allow  process 
fluids  that  have  recovery  potential  to  be 
sent  to  recovery  devices;  however,  these 
fluids  are  required  to  be  managed  to 
limit  VOC  emissions  to  the  atmosphere. 
Process  fluids  that  do  not  have  recovery 
potential  are  considered  wastewater 
streams  at  the  point  where  the  stream 
exits  the  process  equipment.  A  more 
detailed  discussion  is  available  in 
section  IV.D.  of  the  HON  preamble 
published  on  August  26,  1996  (61  PR 
43698). 

C.  Prohibition  of  Discarding  Certain 
Organic  Materials  into  Water  or 
Wastewater 

Language  that  prohibits  discarding  of 
certain  organic  material  into  water  or 
wastewater  has  been  added  to  §  60.773. 
Specifically,  liquid  or  solid  organic 
materials  containing  greater  than  10,000 
parts  per  million  of  VOC  may  not  be 
discarded  into  water  or  wastewater 
imless  the  receiving  stream  is  managed 
and  treated  as  a  Group  1  wastewater 
stream.  The  prohibition  would  exclude 
equipment  leaks;  activities  included  in 
maintenance  or  start-up/shutdown/ 
malfunction  plans;  spills;  and  samples. 
This  paragraph  was  added  to  ensure  that 
high  concentration  organic  streams, 
such  as  off-specification  product,  are 
discarded  only  to  individual  drain 
systems  and  treatment  processes 
meeting  the  requirements  for  Group  1 
wastewater  streams. 

D.  Addition  of  Off-Site  or  Third-Party 
Treatment  Requirements 

Today's  proposed  rule  would  allow 
owners  and  operators  to  transfer  Group 
1  wastewater  streams  or  residuals  off- 
site  for  treatment  provided  the 
transferee  certifies  to  EPA  (and  provides 
a  copy  to  the  owner  oi  operator)  that  it 
will  manage  and  treat  the  wastewater 
streams  or  residuals  in  accordance  with 
this  rule's  provisions.  These  provisions 
were  revised  to  provide  a  means  to 
allow  transfers  of  treatment 
responsibility  without  holding  the 
owner  or  operator  responsible  for  the 


actions  of  another  and  are  consistent 
with  the  HON  provisions. 

Vn.  Revisions  to  Requirements  for 
Wastewater  Tanks,  Surface 
Impoundments,  Containers,  Individual 
Drain  Systems,  and  Oil-Water 
Separators  (§60.774) 

Today's  revised  proposed  rule  adds 
additional  compliance  options  for 
wastewater  tanks,  surface 
impoundment,  containers,  individual 
drain  systems,  and  oil-water  separators. 
The  six  compliance  options  that  may  be 
selected  are  as  follows:  HON,  part  63, 
subparts  F  and  G;  Standard-standards, 
part  63,  subparts  QQ,  PP,  RR,  and  W; 
Petroleum  Refinery,  part  60,  subpart 
QQQ;  RCRA.  part  264,  subpart  CC; 
RCRA,  part  265,  subpart  CC;  and 
Benzene  Waste,  part  61,  subpart  FF. 

Table  3  was  added  to  today's  revised 
proposed  rule  in  order  to  indicate  whidh 
of  the  six  compliance  options  may  be 
used  as  a  control  option  for  wastewater 
tanks,  surface  impoundment, 
containers,  individual  drain  systems, 
and  oil-water  separators.  Table  5  was 
added  to  today's  revised  proposed  rule 
in  order  to  identify  the  control 
requirements,  monitoring  provisions, 
recordkeeping  provisions,  reporting 
provisions,  control  device  provisions, 
leak  detection  provisions,  and  delay  of 
repair  provisions  for  each  of  the  six 
compliance  options. 

As  shown  in  Table  3,  the  owmer  or 
operator  must  comply  with  the  control 
requirements  for  one  of  the  six 
compliance  options.  If  an  owner  or 
operator  has  a  waste  management  unit 
that  is  subject  to  any  of  the  six 
compliance  options,  then  the  owrner  or 
operator  may  choose  to  comply  with  the 
delay  of  repair  provisions,  monitoring 
provisions,  recordkeeping  provisions, 
reporting  provisions,  control  device 
provisions,  and  leak  detection 
provisions  in  the  selected  compliance 
option  or  in  this  subpart.  If  an  owner  or 
operator  was  not  subject  to  the  control 
requirements  for  any  of  the  six 
compliance  options,  then  the  owner  or 
operator  must  comply  with  the  delay  of 
repair  provisions,  monitoring 
provisions,  recordkeeping  provisions, 
reporting  provisions,  control  device 
provisions,  and  leak  detection 
provisions  of  this  subpart. 

VIII.  Addition  of  Requirements  for 
Control  of  Certain  Aqueous  In-Process 
Streams  (§60.775) 

The  revisions  adding  a  new  §  60.775 
and  Table  6  are  an  outgrowth  of  the 
change  from  the  point  of  generation 
(POG)  concept  of  the  September  1994 
rule  to  the  point  of  determination  (POD) 
concept  in  these  revisions.  As  discussed 


in  Section  XI.  of  this  preamble,  the 
point  of  the  determination  concept  is 
replacing  the  point  of  generation 
concept.  The  purpose  of  this  new 
section  is  to  ensure  that  VOC-containing 
fluids  are  properly  managed  in  closed 
systems.  Table  6  lists  the  applicable 
requirements  for  a  drain  or  drain  hub, 
manhole,  lift  station,  trench,  oil-water 
separator,  and  a  tank. 

In  developing  the  point  of 
determination  approach,  the  EPA 
assumed  that  fluids  containing  organic 
compounds  within  the  process  would 
be  managed  in  closed  systems  to 
minimize  losses  of  a  recoverable 
material.  The  provisions  in  Table  6  and 
the  new  §  60.775  were  designed  to 
•  ensure  that  conveyance  and  handling  of 
process  fluids  containing  volatile 
organic  compounds  would  be  handled 
in  a  manner  consistent  with  the 
requirements  for  wastewater  streams 
subject  to  control. 

IX.  Addition  of  Requirements  for 
Maintenance  Wastewater  (§  60.776) 

The  EPA  is  proposing  changes  to  the 
maintenance  wastewater  requirements 
in  the  proposed  rule.  In  the  September 
1994  proposal,  maintenance  wastewater 
and  process  wastewater  were  subject  to 
the  same  provisions  in  §60.773  and 
§  60.779.  The  maintenance  wastewater 
provisions,  which  can  now  be  found  in 
§  60.776  of  the  rule,  were  changed  to  be 
consistent  with  the  HON  maintenance 
wastewater  provisions.  The  provisions 
require  the  owner  or  operator  to  provide 
a  description  of  their  procedures  for 
managing  wastewater  generated  from 
the  emptying  and  purging  of  equipment 
in  the  process  during  temporary 
shutdowns  for  inspections, 
maintenance,  and  repair  and  during 
non-shutdown  periods  such  as  routine 
maintenance.  A  description  of  these 
procedures  will  be  included  in  a 
facility's  start-up,  shutdown,  and 
malfunction  plan. 

X.  Addition  of  Requirements  for 
Determining  Stream-Specific  List  of 
VOC  (§60.778) 

Today's  revised  proposed  rule 
provides  a  procedure  that  would  allow 
a  facility  to  develop  a  stream-specific 
list  of  VOC.  The  stream-specific  list  of 
VOC  could  be  used  to  estimate  changes 
in  emissions  for  modification 
determinations,  to  make  Group  1  and 
Group  2  determinations,  and  to  make 
compliance  demonstrations.  EPA 
believes  adding  these  provisions 
provides  flexibility  without  sacrificing 
compliance  assiirance.  EPA  is  proposing 
to  add  these  requirements  as  §  60.778. 
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A.  Group  1  and  Group  2  Determinations 
and  Modification  Determinations 

When  a  stream-specific  list  of  VOC  is 
needed  to  make  a  Group  1 
determination,  the  owner  or  operator 
must  identify  up  to  75  chemicals  (those 
with  the  greatest  mass).  The  chemicals 
on  the  stream-specific  list  must 
represent  at  least  90  percent  of  the  total 
VCXD  in  the  process  wastewater  stream. 
Chemicals  with  a  concentration  less 
than  1  ppmw  can  be  excluded  from  the 
list.  Method  25  D  in  appendix  A  to  part 
60  must  be  used  when  at  least  90 
percent  of  the  total  VOC  in  the 
wastewater  stream  cannot  be  identified. 
The  same  procedures  are  used  when  a 
stream-specific  list  of  VOC  is  needed  to 
estimate  changes  for  modification 
determinations. 

B.  Compliance  Determinations 

When  a  stream-specific  list  is  needed 
to  make  a  compliance  determination, 
three  cases  exist.  The  first  case  is  when 
an  owner  or  operator  knows  at  least  90 
percent  of  the  total  VOC  in  the 
wastewater  stream.  In  this  case,  each 
chemical  that  has  a  mass  of  5  percent  or 
greater,  must  be  included  on  the  list.  If 
less  than  half  of  the  total  VOC  in  the 
wastewater  stream  are  represented  by 
chemicals  with  a  mass  of  5  percent  or 
greater,  each  chemical,  up  to  75 
chemicals,  must  be  on  the  stream- 
specific  list.  The  second  case  is  when  an 
owner  or  operator  knows  at  least  50 
percent  of  the  total  VOC  in  the 
wastewater  stream.  In  this  case,  the 
chemicals  with  the  greatest  mass  that 
can  be  identified  up  to  75  chemicals  are 
required  to  be  included  on  the  stream- 
specific  list.  For  both  of  these  cases,  the 
owner  or  operator  must:  (1)  ensure  the 
stream-specific  list  of  VOC  is  adequate 
to  demonstrate  compliance,  and  (2) 
dociiment  the  method  used  to  determine 
concentration  and  total  VOC  in  the 
wastewater  stream. 

The  third  case  is  for  all  other  streams. 
An  owner  or  operator  who  cannot 
identifiy  at  least  50  percent  of  the  total 
VOC  in  the  wastewater  stream  must 
choose  a  compliance  option  that  does 
not  require  speciation.  Three 
compliance  options  do  not  require 
speciation:  (1)  the  design  steam  stripper 
option  (§  60.779(d));  the  95  percent  and 
outlet  reduction  of  50  ppmw  mass 
removal/destruction  option  for 
nonbiological  treatment  process 
(§  60.779(e)(2));  and,  the  steam  stripper 
three  compound  option  (§  60.779(e)(3)). 


XI.  Revisions  to  Requirements  for — 
Performance  Standards  for  Process 
Wastewater  (§  60.779)— Procedures  for 
Determining  Which  Process  Wastewater 
Streams  Require  Control  (§  60.782) — 
Procedures  for  Determining 
Compliance  (§60.783) 

A.  General 

Three  sections  of  today's  proposed 
rule,  §§60.779,  60.782.  and  60.783, 
were  revised  to  incorporate  the  point  of 
determination  concept  and  to  add 
flexibility  in  the  compliance 
demonstration  for  facilities  using 
biological  treatment  processes  to  meet 
the  requirements  of  subpart  YYY.  These 
revisions  are  based  mostly  on  the  HON. 
Revisions  to  §60.782  include  the 
addition  of  methods  and  an  alternative 
validation  procedure.  The  three  sections 
referenced  above  are  discussed  together 
because  a  change  made  to  one  has 
generally  also  been  made  to  the  other 
sections.  A  specific  change  will  be 
discussed  where  it  first  appears  or  has 
the  most  impact. 

B.  Changes  to  §  60.779,  Process 
Wastewater  Provisions — Performance 
Standards  for  Treatment  Processes 
Managing  Group  1  Wastewater  Streams 
and/or  Residuals  Removed  From  Group 
1  Wastewater  Streams 

Section  60.779  contains  provisions  for 
control  of  Group  1  wastewater  streams 
and  residuals  from  Group  1  wastewater 
streams.  The  most  significant  changes 
proposed  to  §60.779  are:  adoption  of 
the  Group  1 /Group  2  terminology  from 
the  HON;  deletion  of  the  recycling 
control  options;  clarification  on  how  to 
use  speciated  options  within  the 
existing  compliance  option  framework; 
technical  corrections  to  the  design 
steam  stripper  specifications  and 
removal  of  unnecessary  specification  of 
steam  quality;  clarification  of 
compliance  demonstration  procedures 
that  may  be  used  for  biological 
treatment  processes;  clarification  that 
treatment  in  series  is  allowed;  addition 
of  provisions  for  a  1  megagram  facility- 
wide  exemption;  and  clarification  of 
when  design  evaluations  may  be  used  to 
demonstrate  compliance  instead  of 
performance  tests. 

1.  Deletion  of  Recycling  Options  From 
§60.779 

The  recycling  option  is  unnecessary 
under  the  POD  concept  which  replaces 
the  FOG  concept.  The  recycling  option 
allowed  an  owrner  or  operator  to  achieve 
compliance  by  recycling  a  process 
stream  to  a  process  unit.  The  recycling 
provisions  in  paragraph  (d)  of  the 
September  1994  proposed  rule  would 
have  required  that  the  wastewater  or 


residual  not  be  exposed  to  the 
atmosphere  and  that  waste  management 
units  in  contact  with  the  wastewater 
streams  or  residual  comply  with  control 
andlnspection  and  monitoring 
requirements.  With  the  proposed  point 
of  determination  concept,  the  recycling 
option  would  become  redundant 
because  as  long  as  a  fluid  stays  in  the 
prooess,  it  would  not  be  a  wastewater 
subject  to  the  provisions  of  §  60.779; 
instead,  it  would  be  an  aqueous  in- 
process  stream  subject  to  the  provisions 
of  §60.775. 

2.  Addition  of  Simplified  Compliance 
Demonstration  for  Steam  Strippers 

Today's  revisions  include  a 
compliance  option  for  steam  strippers 
that  bases  compliance  on  three  VOC — 
methanol,  ethylene  glycol  monobutyl 
ether  acetate,  and  methyl  ethyl  ketone. 
This  compliance  option  requires  that 
the  Fr  value,  expressed  as  a  percentage, 
be  achieved  for  each  of  the  three 
compounds.  This  simplifies  compliance 
demonstration  by  requiring  a 
demonstration  for  three  compounds 
instead  of  up  to  75  compounds.  This 
option  could  be  used  by  a  facility 
without  identifying  the  compounds  in 
the  wastewater  stream  that  are  going  to 
the  steam  stripper. 

The  EPA  has  defined  design  and 
operating  specifications  for  a  steam 
stripper,  called  the  design  steam 
stripper.  The  design  steam  stripper  is 
the  basis  of  the  wastewater  control 
requirements.  Other  steam  strippers 
may  provide  equivalent  or  superior 
performance  to  the  design  steam 
stripper.  Equivalent  performance  to  the 
design  steam  stripper  can  be 
demonstrated  based  on  compounds  not 
present  in  the  wastewater  stream. 

EPA  chose  methanol,  ethylene  glycol 
monobutyl  ether  acetate,  and  methyl 
ethyl  ketone  because  they  cover  a  range 
of  volatilities.  Methanol  is  only  partially 
removed  by  the  design  steam  strippwr, 
and  methyl  ethyl  ketone  is  removed  at 
levels  greater  than  95  percent.  The 
methanol  removal  is  used  to  verify  the 
steam  rate.  The  methyl  ethyl  ketone 
removal  is  used  to  verify  the  separation 
performance  of  the  steam  stripper.  The 
Henry's  law  constant  of  ethylene  glycol 
monobutyl  ether  acetate  is  in  between 
the  Henry's  law  constant  of  methanol 
and  methyl  ethyl  ketone.  Consequently, 
the  percent  of  ethylene  glycol 
monobutyl  ether  acetate  removed  by  the 
steam  stripper  should  be  in  between  the 
percents  removed  for  the  other  two 
compounds.  This  helps  provide 
verification  of  steam  stripper 
performance. 

When  design  evaluations  are  used  to 
demonstrate  compliance,  the  design 
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evaluation  is  based  on  the  three 
compounds.  The  proposal  speciBes 
Henry's  law  constants  at  a  100  °C, 
expressed  in  atmosphere  per  mole 
fraction,  that  must  be  used  in  the  design 
evaluation.  These  Henry's  law  constants 
and  the  Fr  values  for  each  compound 
are  listed  in  Table  2  of  this  preamble. 

Any  computer  model  that  can  be  used 
for  accurate  prediction  of  the  steam 
stripper  system  of  concern  can  be  used. 
Depending  on  the  complexity  of  the 
steam  stripper  system,  some  computer 
models  may  not  be  appropriate.  Some 
examples  of  computer  model  failures 
include  particulate  buildup  in  the 
column,  lack  of  ability  to  predict  liquid 
phase  separation,  inability  to  partition 
compounds  into  oil  and  emulsified  oil, 
and  inadequate  thermodynamic 
properties  for  the  system  of  interest. 

Table  2.— Three  Compounds  Used 
FOR  New  Compliance  Option  and 
Associated  Henry's  Law  Con- 
stants and  Fr  Values 


Henry's 

law  con- 

Fraction 

stant  at 

Compound 

removed 

100°  C 

(Fr  value) 

(atm  per 

mole 
fraction) 

Methanol  

0.31 

7.73 

Ethylene  glycol 

monobutyl  ether 

0.76 

24.96 

Methyl  ethyl  ketone  ... 

0.95 

59.2 

When  performance  tests  are  used  to 
demonstrate  compliance,  if  the 
wastewater  stream  entering  the  steam 
stripper  does  not  contain  all  three 
compounds,  tlie  wastewater  stream 
must  be  spiked  so  that  the  percent 
removal  of  the  compounds  can  be 
determined. 

Today's  revisions  include  two  other 
compliance  options  that  do  not  require 
speciation.  They  are  the  95  percent  mass 
removal  with  an  outlet  V(X! 
concentration  of  50  ppmw  option  and 
the  design  steam  stripper  option.  EPA  is 
aware  that  some  in  the  regulated 
commimity  are  working  to  develop  a 
nonspeciated  method  to  demonstrate 
compliance  with  biological  treatment 
units.  If  this  procedure  is  demonstrated 
to  be  effective,  EPA  will  consider 
adding  it  to  these  provisions. 

3.  Clarification  That  Treatment  in  Series 
is  Allowed 

The  September  1994  proposed  rule 
intended  that  more  than  one  treatment 
process  could  be  used  to  comply  with 
the  rule.  Today's  revised  proposed  rule 
explicitly  provides  for  treatment  in 
series  in  §§  60.779  and  60.783  and 


clarifies  EPA's  intent  on  this  issue. 
Although  all  Group  1  wastewater 
streams  or  residuals  must  be  conveyed 
in  controlled  individual  drain  systems, 
treatment  in  series  may  be  used  whether 
or  not  treatment  processes  are 
connected  by  hard-piping.  However, 
inlet  and  outlet  mass  flow  rate 
determination  for  compliance 
demonstration  differ,  depending  on 
whether  hard-piping  is  used  to  connect 
treatment  processes  and  whether  a 
biological  treatment  process  is  part  of 
the  series. 

4.  Revised  Provisions  for  the  One 
Megagram  Source-wide  Exemption 

The  provisions  for  the  1  megagram 
option  were  clarified  and  revised  and 
were  moved  from  §60.770  into  §60.779. 
In  the  September  1994  proposed  rule, 
the  1  megagram  exception  could  have 
been  applied  to  each  affected  process  at 
the  plant  site.  The  1  megagram 
exemption  in  today's  revised  proposed 
rule  is  a  source-wide  exemption  that  is 
to  be  shared  among  affected  facilities  at 
the  plant  site.  This  change  makes  the 
rule  more  consistent  with  the  HON. 

C.  Alternative  Methods  to  Method  25D 
Used  in  §  60.782 

Today's  revised  proposed  rule  would 
allow  use  of  alternative  methods  for 
Group  1  or  Group  2  determinations  for 
process  wastewater  streams  in  lieu  of 
Method  25D  for  all  compliance  options. 
The  EPA  reviewed  Methods  624,  625, 
1624,  and  1625  and  has  determined  that 
these  methods  may  be  used  with  certain 
additional  requirements.  These 
requirements  are  specified  in  §60.782[b) 
of  today's  proposed  rule.  Other  methods 
may  be  used  if  they  are  validated  by  the 
Method  301  validation  procedure.  EPA's 
review  of  these  methods  was  discussed 
in  section  IV.F.  of  the  HON  preamble  of 
26  August  1996  (61  FR  43698). 

D.  Changes  to  §60.783,  Process 
Wastewater — Test  Methods  and 
Procedures  To  Determine  Compliance 

Section  60.783  indicates  how  to 
demonstrate  compliemce  with  the 
performance  standards  in  §60.779. 
Several  significant  changes  are  proposed 
to  this  section. 

1.  Reorganization  of  §60.783 

In  today's  proposal,  three 
clarifications  to  §60.783  are  of 
particular  note:  (1)  conditions  under 
which  a  performance  test  or  design 
evaluation  is  allowed  or  under  which 
neither  is  required  are  specified  in 
paragraphs  (a)(1)  and  (a)(2);  (2)  new 
paragraphs  (a)(3)-{a)(7)  specify  the 
following  performance  test  and 
compliance  determination  guidance: 


performance  tests  and  compliance 
determinations  are  to  be  conducted 
according  to  63.7(a)  of  subpart  A  of  40 
CFR  part  63  and  this  subpart,  the 
Administrator  should  be  notified  of  the 
intention  to  conduct  a  performance  test 
at  least  30  calendar  days  before  the 
performance  test  is  scheduled,  certain 
operating  conditions  apply  when 
conducting  tests,  data  should  be 
reduced  and  validated,  and  how  to 
apply  for  a  performance  test  waiver;  and 
(3)  "representative  operating 
conditions"  for  treatment  processes  and 
control  devices  are  specified  in 
paragraphs  (a)(8)  and  (a)(9)  of  §60.783. 
The  reorganized  section  would  also 
make  provisions  for  measuring 
concentration  and  flow  rate  consistent 
throughout  the  section. 

2.  Demonstrating  Compliance  for 
Biological  Treatment  Processes  and 
Addition  of  "Enhanced  Biological 
Treatment  Process"  Concept 

Today's  revised  proposed  rule  would 
add  paragraph  (h)  which  (1)  describes 
how  to  determine  the  site-specific 
fraction  of  VOC  biodegradated  (Fbio); 
(2)  clarify  that  biological  treatment 
processes  must  use  one  of  the  required 
mass  removal  options  to  comply  with 
the  rule;  (3)  add  flexibility  in 
demonstrating  compliance  for  biological 
treatment  processes;  and  (4)  add 
provisions  that  allow  a  subset  of  VOC  to 
be  used  to  demonstrate  compliance. 

Paragraph  (h) — how  to  determine 
Fbio — is  added  to  make  the  provisions 
easier  to  locate.  In  addition,  §  60.783(h), 
together  with  appendix  C  to  part  63, 
provide  more  flexibility  to  the  owner  or 
operator  to  demonstrate  compliance  for 
biological  treatment  processes.  The 
September  1994  proposed  rule  required 
owmers  and  operators  using  biological 
treatment  processes  to  demonstrate 
compliance  using  appendix  C  to  part  63 
to  determine  Fbio.  Today's  revisions 
recognize  that  for  some  biological 
treatment  processes,  those  EPA  has 
designated  "enhanced  biological 
treatment  processes,"  a  less  rigorous 
determination  of  Fbio  is  sufficient  to 
demonstrate  compliance.  This  concept 
is  discussed  below. 

When  a  biological  treatment  process 
is  used,  one  of  the  required  mass 
removal  options,  §  60.779(f)  or  (g),  must 
be  chosen  as  the  compliance  option. 
The  provisions  that  may  be  used  to 
demonstrate  compliance  depend  on 
whether  the  biological  treatment  process 
is  open  or  closed.  In  each  case,  the 
proposed  rule  specifies  which 
compliance  demonstration  provisions 
may  be  used. 

For  open  biological  treatment 
processes,  volatilization  is  an  important 
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concern.  Therefore,  to  demonstrate 
compliance,  the  owner  or  operator  must 
detennine  the  mass  of  VOC  that  are 
removed  due  to  biodegradation  rather 
than  volatilization.  If  the  open 
biological  treatment  process  is  an 
enhanced  biological  treatment  process, 
the  source  would  have  more  flexibility 
in  demonstrating  compliance. 

3.  Performance  Requirements  for  Open 
Biological  Treatment  Processes 

Today's  revised  proposed  rule  lists  24 
compounds  in  Table  14.  This  list  of 
compounds  would  be  used  together 
'with  other  provisions  to  specify  how  the 
source  may  demonstrate  compliance. 
Table  14  may  only  be  used  for 
wastewater  streams  treated  in  an 
enhanced  biological  treatment  system  as  . 
defined  by  the  proposed  revisions  to  the 
rule.  The  basis  of  the  list  is  discussed  in 
detail  in  the  HON  preamble  of  26 
August  1996  (61  PR  43698),  in  the  HON 
preamble  of  January  17, 1997  (62  PR 
2722).  in  the  HON  preamble  of  August 
22,  1997  (62  PR  44608),  and  in  Docket 
A-90-23. 

A  performance  demonstration  would 
not  be  required  for  enhanced  biological 
treatment  systems  that  receive 
wastewater  streams  that  require  control 
and  that  contain  only  Table  14 
compounds.  An  example  would  be  an 
activated  sludge  unit  that  meets  the 
proposed  enhanced  biological  treatment 
system  definition  and  treats  Group  1 
wastewater  streams  that  contain  only 
methanol  and  nitrobenzene  (proposed 
Table  14  compoimds).  Por  enhanced 
^  biological  treatment  systems  treating 
wastewater  containing  compounds  other 
than  those  on  proposed  Table  14,  a 
performance  demonstration  is  required. 

Today's  revisions  offer  several 
techniques  for  demonstrating 
compliance  for  an  open  biological 
treatment  unit  meeting  the  proposed 
definition  of  an  enhanced  biological 
treatment  system.  The  demonstration  is 
performed  by  estimating  the  Pbio  for  the 
system  using  the  first  order 
biodegradation  constant  (Kl)  and  the 
forms  in  appendi}^  C  to  part  63.  The 
owner  or  operator  may  use  any  of  the 
procedures  specified  in  40  CPR  part  63, 
appendix  C  to  calculate  the  site-specific 
Kls  for  VOC.  The  owner  or  operator 
may  elect  not  to  calculate  site-specific 
biodegradation  rate  constants  but 
instead  to  calculate  Pbio  for  the  Table 
14  compoimds  using  the  defaults  for 
Kls  in  Table  14  and  to  follow  the 
procedure  explained  in  Porm  IIA  of 
appendix  C.  Por  all  other  VOC  treated 
in  a  unit  meeting  the  definition  of 
"enhanced  biological  treatment 
system,"  the  owner  or  operator  is 
allowed  to  use  any  of  the  procedures 


specified  in  40  CPR  part  63,  appendix 
C,  to  calculate  the  site-specific  Kl. 
Biological  treatment  imits  not  meeting 
the  definition  of  an  enhanced  biological 
treatment  system  are  allowed  to 
determine  the  Pbio  using  the  site- 
specific  Kl  values  determined  by  any  of 
the  procedures  in  appendix  C  to  part  63 
except  procedure  3  (inlet  and  outlet 
concentration  measurements). 

The  EPA  believes  that  today's 
proposed  revisions  to  the  biological 
treatment  option  adds  additional 
flexibility  without  sacrificing  reduction 
of  emissions.  By  separating  VOC  into 
the  proposed  Table  14  compounds  and 
all  other  VOC  and  allowing  different 
performance  requirements  depending 
on  the  properties  of  the  compounds  on 
proposed  Table  14,  additional  options 
have  been  made  available  to  the  owner/ 
operator.  The  flexibility  allowed  by  not 
requiring  that  the  site-specific  fraction 
biodegraded  be  determined  for  all  VOC 
in  the  wastewater  stream  is  predicated 
on  the  underlying  assumption  that  the 
wastewater  is  treated  in  an  enhanced 
biological  treatment  system. 

4.  Meaning  of  Enhanced  Biological 
Treatment  Unit 

The  definition  of  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process"  is 
intended  to  reflect  the  basis  for  the 
simplified  compliance  approach  for 
some  systems.  "The  list  of  compounds  in 
Table  14  were  developed  by  modeling 
performance  of  an  activated  sludge 
system  that  was  a  thoroughly  mixed 
biological  treatment  imit  (Docket 
number  A-90-23,  item  VU-B-S),  The 
definition  of  enhanced  biological 
treatment  process  includes  a  description 
of  a  "thoroughly  mixed  treatment  xmit." 
"Thoroughly  mixed  treatment  imit"  is 
intended  to  convey  the  concept  of  an 
activated  sludge  system  that  is  designed 
and  operated  to  approach  or  achieve  the 
characteristics  of  a  completely  back 
mixed  system.  Because  the  EPA  does 
not  intend  the  definition  to  only  allow 
systems  with  perfect  uniformity  in 
characteristics,  a  "thoroughly  mixed 
treatment  unit"  would  be  described  as 
a  unit  that  is  "designed  and  operated  to 
approach  or  achieve  uniform  biomass 
distribution  and  organic  compound 
concentration  throughout  the  aeration 
unit  by  quickly  dispersing  the  recycled 
biomass  and  the  wastewater  entering  the 
unit."  This  description  is  intended  to 
recognize  that  well-designed  complete 
mix  systems  may  still  have  small 
insignificant  stagnant  zones  or  other 
minor  deviations  from  complete  mixing. 
The  meaning  of  enhanced  biological 
treatment  system  in  this  subpart  is 


meant  to  be  exactly  the  same  as  its 
meaning  in  the  HON. 

The  H'A  realizes  that  many  units 
have  varying  degrees  of  luiiformity  in 
biomass  distribution  and  organic 
compoimd  concentration  throughout  the 
biological  unit.  The  EPA  is  developing 
additional  information  to  assist  in 
determining  whether  a  biological 
truetment  unit  is  thoroughly  mixed  and 
meets  the  enhanced  biological  treatment 
system  definition.  When  finished,  the 
additional  information  will  be  available 
from  the  Air  and  Radiation  Docket  and 
Information  Center  and  on  the  EPA's 
Technology  Transfer  Network  (TTN). 

5.  Equations  in  §60.783 

Many  of  the  equations  in  §  60.783 
were  revised  to  make  mathematical 
co/rections  or  to  make  the  equations 
consistent  with  the  rest  of  the  rule  and 
with  the  HON.  The  terms  in  the 
equations  were  changed  to  make  them 
consistent  as  well. 

6.  Compounds  not  Required  To  Be 
Considered  in  Performance  Tests 

Today's  revised  proposed  rule  adds 
§  60.783(a)(6)  which  specifies  when 
compounds  can  be  excluded  from  in  a 
performance  test.  These  provisions  were 
added  because  EPA  recognizes  that  not 
aH  VOC  are  present  in  a  wastewater 
stream;  and  not  all  compounds  need  to 
be  measured  to  demonstrate 
compliance,  i.e.,  measuring  a 
predominant  compound  may  be  enough 
to  show  the  mass  removal  necessary  to 
achieve  compliance.  These  provisions 
would  also  provide  that  compounds 
present  at  concentrations  less  than  1 
ppmw  at  the  POD  or  compounds 
present  at  the  POD  at  concentrations 
less  than  the  lower  detection  limit 
where  the  lower  detection  limit  is 
greater  than  1  ppmw  may  be  excluded 
from  the  performance  test.  This 
provision  was  added  to  avoid  imposing 
an  unnecessary  analytical  burden. 

XII.  Revisions  to  Requirements  for 
Delay  of  Repair  (§  60.777)  and  Control 
Devices  (§60.780) 

Today's  revised  proposed  rule 
changes  the  control  device  provisions  in 
§  60.780.  The  delay  of  repair  provisions 
previously  included  in  this  section  have 
been  moved  to  §60.777.  The  delay  of 
repair  provisions  in  §60.777  reflect 
changes  and  clarifications  made  to  the 
HON  delay  of  repair  provisions  for 
process  wastewater  in  the  January  17, 
1997  HON  rule  amendments.  The 
revised  provisions  allow  delay  of  repair 
fiJr  any  of  the  following  situations:  (1) 
the  repair  is  technically  infeasible 
without  a  shutdovm,  or  the  emissions  of 
purged  material  from  immediate  repair 
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would  be  greater  than  emissions  likely 
to  result  from  delay  of  repair,  (2)  the 
equipment  has  been  emptied  or  is  no 
longer  used  to  treat  or  manage  Group  1 
wastewater  streams,  and  (3)  additional 
time  is  necessary  to  obtain  parts. 

Xni.  Revisions  to  Requirements  for 
Inspections  and  Monitoring  (§60.781) 

Today's  revised  proposed  rule 
changes  the  inspection  and  monitoring 
provisions  in  §60.781.  The  changes 
clarify  that  for  each  excursion,  except 
for  excused  excursions,  the  owner  or 
operator  has  failed  to  apply  control  in 
a  manner  that  achieves  the  required 
operating  conditions.  Failure  to  achieve 
the  required  operating  conditions  is  a 
violation  of  the  standard. 

XTV.  Revisions  to  Reporting 
Requirements  (§60.784) 

Today's  revised  proposed  rule 
changes  the  reporting  provisions  in 
§  60.784.  These  changes  are  consistent 
with  the  reporting  provisions  in  the 
HON  rule.  Significant  changes  proposed 
include:  allowing  alternative  monitoring 
and  recordkeeping  systems,  including 
non-automated  systems  and  data 
compression  systems;  clarifying  that 
only  one  excursion  per  control  device 
per  day  can  occur;  the  addition  of  one 
excused  excursion  per  control  device 
per  semiannual  period;  clarification  of 
monitoring  parameter  value  violations; 
and  the  addition  of  a  report  name,  the 
Notification  of  Compliance  Status,  to 
describe  compliance  demonstration 
information  that  must  be  reported. 

A.  Alternative  Monitoring  and 
Recordkeeping  Systems 

Today's  revised  proposed  rule  would 
allow  owners  or  operators  the  option  to 
request  approval  to  use  alternative 
monitoring  and  recordkeeping  systems. 
This  change  will  allow  owners  or 
operators  to  use  existing  systems. 
Alternative  monitoring  systems 
specifically  discussed  in  the  rule 
include  non-automated  systems  and 
data  compression  systems.  These 
systems  will  be  allowed  on  a  site- 
specific  basis  and  requests  for  approval 
of  alternative  monitoring  must  be 
submitted  prior,  to  the  implementation 
of  the  ahemative  monitoring  system  for 
which  approval  is  being  requested. 

Another  type  of  alternative 
monitoring  system  allows  reduced 
recordkeeping.  Under  this  altemadve. 
the  owner  or  operator  may  use  a 
monitoring  system  capable  of  detecting 
unrealistic  or  impossible  data.  The 
monitoring  system  must  be  equipped 
with  an  alarm  or  other  means  for 
alerting  the  owner  or  operator  when 
unrealistic  or  impossible  data  is 


generated.  Use  of  such  a  monitoring 
system  allows  the  owner  or  operator  to 
retain  only  the  daily  average  value  and 
would  not  require  retention  of  more 
frequent  monitored  operating  parameter 
values.  Additional  monitoring  system 
requirements  and  recordkeeping 
requirements  for  this  program  are 
specified  in  §60.785. 

If  after  6  months  no  excursions  have 
occurred,  the  owner  or  operator  is  no 
longer  required  to  record  the  daily 
average  value  for  any  operating  day 
when  the  daily  average  value  is  less 
than  the  maximum  or  greater  than  the 
minimum  estabhshed  limit.  If  an 
excursion  occurs  aftaf  the  owner  or 
operator  has  ceased  recording  daily 
average  values,  the  owner  or  operator 
must  resume  retaining  the  daily  average 
value  for  each  operating  day  until 
another  period  of  6  consecutive  months, 
has  passed  without  an  excursion. 

B.  One  Excursion  per  Control  Device 

Commenters  requested  that  the  rule 
specifically  state  that  not  more  than  one 
excursion  per  control  device  per 
operating  day  is  possible.  The  rule  was 
clarified  to  say  that  if  one  parameter 
meets  the  excursion  criteria  of  the  rule, 
then  that  is  considered  a  single 
excursion  for  the  control  device.  If  the 
control  device  has  multiple  parameters 
that  are  monitored,  and  more  than  one 
of  the  parameters  meets  the  excursion 
criteria,  it  is  still  considered  a  single 
excursion  for  the  control  device. 


C.  Excused  Excursions 

Commenters  stated  that  excused 
excursions  were  necessary  to  account 
for  the  inevitable  and  unanticipated 
operating  parameter  fluctuations  that 
occur  during  normal  operation  of 
control  devices.  The  commenters  stated 
that  a  certain  number  of  excursions 
could  be  expected  even  with  properly 
operated  pollution  control  devices.  The 
proposed  rule  requires  the  owner  or 
operator  to  record  a  daily  average  for 
each  control  device  with  condnuously 
monitored  parameters.  The  EPA  is 
proposing  to  allow  one  excused 
excursion  per  control  device  per  six 
month  reporting  period.  Excused 
excursions  may  be  appropriate  when  a 
technology  standard,  such  as  the 
standard  mandated  in  section  111  of  the 
CAA,  is  predicated  on  the  best 
demonstrated  control.  EPA  has 
determined  that  even  properly  operated 
and  maintained  control  equipment  may 
not  perform  perfectly  over  time  and  that 
this  may  be  taken  into  account  when 
determining  best  demonstrated  control. 
The  proposed  one  excused  excursion 
per  semiannual  reporting  period  equates 
to  roughly  one-half  percent  of  the  days 


in  the  reporting  period.  As  discussed  in 
the  HON  preamble,  the  time  allowed  as 
excused  excursions  was  selected  based 
on  information  about  the  types  of  events 
that  cause  parameter  excursions;  the 
duration  of  the  typical  excursions;  and. 
the  frequency  of  the  events  that  create 
excursions.  In  addition,  the  proposed 
approach  to  excused  excursions  would 
provide  consistency  with  the  HON. 

Examples  of  events  that  could  cause 
excursions  that  would  count  toward  the 
number  of  excused  excursions  are  as 
follows:  a  thermocouple  failure  in  an 
incinerator;  water  contamination  in  a 
condenser;  off-specification  feedstocks; 
electrical  problems;  control  valve 
problems  such  as  leaky  pneumatic 
drivers;  and  extreme  environmental 
conditions.  Events  that  are  considered 
malfunctions  under  the  Start-up,  Shut- 
down, and  Malfunction  Plan  required 
by  this  subpart  are  to  be  handled 
separately  and  would  not  be  counted 
toward  the  allowed  number  of  excused 
excursions.  In  addition,  the  provisions 
for  excused  excursions  are  not  meant  to 
allow  actions  that  are  specifically 
disallowed  by  other  sections  of  the 
NSPS  or  the  General  Provisions,  such  as 
bypass  of  a  control  device. 

D.  Monitoring  Parameter  Value 
Violations 


Under  earlier  NSPS  and  NESHAP 
programs,  parameter  monitoring  has 
traditionally  been  used  as  a  tool  in 
determining  whether  control  devices  are 
being  maintained  and  operated 
properly.  However,  section  114(a)(3)  of 
the  Act  and  §  70.6(c)  of  the  operating 
permit  rule  (57  FR  32251,  July  21.  1992) 
require  the  submissions  of  "compliance 
certifications"  from  sources  subject  to 
die  operaUng  permit  program.  Affected 
facilities  would  be  subject  to  the 
operating  permit  program.  Sources  must 
certify  whether  compliance  was 
continuous  or  intermittent,  as  well  as 
their  compliance  status  at  the  end  of  the 
reporting  period.  In  light  of  these 
requirements,  the  Agency  has 
considered  how  sources  subject  to  this 
rule  would  demonstrate  compliance. 

EPA  has  considered  several 
approaches  for  monitoring  requirements 
and  has  determined  that  one  or  more 
continuous  monitoring  systems  provide 
the  best  compliance  assurance.  EPA  has 
developed  a  hierarchy  for  selecting 
monitoring  requirements.  The  hierarchy 
is:  (1)  conUnuous  emissions  monitoring; 
(2)  continuous  emissions  monitoring  for 
surrogate  emissions;  (3)  operating 
parameters  monitoring;  and.  (4)  work 
pracdce  requirements.  The  choice  of 
monitoring  system  selected  should  be 
based  on  availability,  cost,  and 
effectiveness. 
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For  many  waste  management  units, 
today's  revisions  specify  good  work 
practices,  including  periodic 
inspections.  For  control  devices  and 
treatment  processes,  today's  revisions 
either  specify,  or  require  the  owner  or 
operator  to  establish  appropriate 
monitoring  parameter  values. 

Today's  revisions  specify  that 
operating  above  the  approved  maximum 
value  or  below  the  approved  minimum 
value  for  monitoring  parameter  values  is 
a  violation  of  the  standard. 

E.  Notification  of  Compliance  Status 

The  term  "Notification  of  Compliance 
Status"  has  been  added  to  the  rule  to 
provide  a  report  name  for  compliance 
demonstration  information  that  must  be 
submitted  to  the  EPA.  Most  of  the 
information  required  to  be  submitted  in 
the  Notification  of  Compliance  Status 
was  already  required  under  the 
September  1994  proposed  rule.  Types  of 
information  that  would  be  included  in 
the  Notification  of  Compliance  Status 
include  results  of  emission  point  group 
determinations,  performance  tests, 
inspections,  continuous  monitoring 
,  system  performance  evaluations,  values 
of  monitored  parameters  established 
during  performance  tests,  and  other 
information  used  to  demonstrate 
I  compliance.  The  Notification  of 
I  Compliance  Status  is  a  one  time  report 
submitted  for  each  affected  facility.  The 
term  "Notification  of  Compliance 
Status"  was  chosen  because  it  is  also 
used  in  the  HON. 

In  addition,  the  rule  was  revised  to 
clarify  that  when  performance  tests  and 
group  determinations  based  on 
measurements  are  performed,  only  one 
complete  test  report  is  necessary  for 
each  test  method  used  for  a  particular 
'  kind  of  emission  point.  Results  and 
other  required  information  still  must  be 
submitted. 

A  time  frame  for  submittal  of  the 
Notification  of  Compliance  Status  was 
added  to  the  rule.  The  rule  was  revised 
to  say  that  the  Notification  of 
Compliance  Status  is  due  within  150 
days  after  the  compliance  dates  for  the 
rule.  This  time  frame  is  consistent  with 
the  time  frame  for  the  Notification  of 
Compliance  Status  in  the  HON. 

Tables  9  through  12  were  also  revised 
to  reflect  changes  made  to  the  HON 
tables  and  to  require  that  the 
information  in  the  tables  be  submitted 
as  part  of  the  Notification  of  Compliance 
.Status.  Tables  5,  7,  8,  and  13  were  also 
revised  to  reflect  HON  table  changes. 

XV.  Revisions  to  Recordkeeping 
Requirements  (§  60.785) 

Today's  revised  proposed  rule 
changes  the  recordkeeping  provisions  in 


§60.785.  The  changes  clarify  the 
periods  during  which  monitoring  data 
should  not  be  included  in  the  daily 
average:  monitoring  system  breakdowns, 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments; 
start-ups;  shutdowms;  malfunctions; 
periods  of  non-operation  of  the 
chemical  process  unit  (or  portion 
thereof),  resulting  in  cessation  of  the 
emissions  to  which  the  monitoring 
applies. 

The  EPA  also  added  data  retention 
provisions.  Under  these  provisions, 
records  and  reports  required  by  the  rule 
must  be  kept  and  must  be  accessible  for 
5  years. 

Provisions  for  keeping  continuous 
records  and  calculating  daily  averages 
have  been  clarified  in  the  proposed  rule. 
Provisions  were  added  to  clarify  the 
frequency  with  which  monitoring 
systems  should  record  data  and  which 
of  this  data  are  necessary  to  demonstrate 
continuous  compliance.  The  provisions 
require  the  monitoring  system  to 
measure  data  values  at  least  once  every 
15  minutes.  Each  measured  data  value 
or  block  average  values  for  15-minute  or 
shorter  periods  are  used  to  calculate 
hourly  average  data  values.  The  hourly 
average  values  are  used  to  calculate 
daily  average  values.  For  days  when  all 
recorded  values  for  a  monitored 
parameter  are  below  the  minimum  or 
above  the  maximum  established  value, 
the  owner  or  operator  may  record  that 
all  values  were  below  the  maximum  or 
above  the  minimum  established 
operating  parameter  value.  The  15- 
minute  value  must  be  retained  for 
operating  days  when  the  daily  average 
value  of  the  monitored  parameter  is 
above  the  maximum  or  below  the 
minimum  established  value.  These 
provisions  are  consistent  with  the 
continuous  record  provisions  in  the 
HON. 

XVI.  Revisions  to  Additional 
Requirements — Start-up,  Shutdown, 
Malfunction,  and  Non-Operation,  and 
Alternative  Means  of  Emission 
Limitation,  and  Permits  (§  60.787) 

Today's  revised  proposed  rule  adds 
provisions  for  proper  operation  and 
maintenance  of  the  affected  facility 
during  periods  of  start-up,  shutdown, 
malfunction,  and  non-operation.  The 
provisions  require  that  the  owner  or 
operator  of  each  affected  facility 
develop  a  written  start-up,  shutdown, 
and  malfunction  plan,  to  be  kept  on-site, 
which  would  describe  procedures  for 
operating  and  maintaining  the  affected 
facility  during  periods  of  start-up, 
shutdown,  and  malfunction,  and  a 
program  for  corrective  action  for    • 
malfunctioning  process  and  air 


pollution  control  equipment  used  to 
comply  with  this  subpart.  Appropriate 
reporting  and  recordkeeping  of  periods 
of  start-up,  shutdown,  and  malfunction 
are  specified  in  this  section.  This 
clmnge  makes  the  rule  more  consistent 
with  the  HON. 

New  provisions  have  also  been  added 
for  approval  of  an  alternative  means  of 
emission  limitation  if  the  alternative 
acliieves  a  reduction  in  VOC  emissions 
at  least  equivalent  to  the  reduction 
achieved  imder  this  subpart.  Approved 
alternatives  are  published  in  the  Federal 
Register.  This  change  makes  the  rule 
more  consistent  with  the  HON. 

Provisions  directing  owners  or 
operators  to  obtain  a  permit  under  the 
operating  permit  program  are  also 
included  in  this  section. 

XVII.  Revisions  to  Leak  Inspection 
Requirements  (§  60.786) 

Today's  revised  proposed  rule 
changes  the  leak  inspection  provisions 
in  §  60.786.  These  changes  mirror  the 
changes  made  to  §  63.148,  Leak 
inspection  provisions,  of  the  HON  rule 
in  the  January  17, 1997  amendments  (62 
FR2775). 

XVIII.  Revisions  to  List  of  SOCMI 
Chemicals  (Table  1) 

EPA  reviewed  the  list  of  proposed 
SOCMI  chemicals  on  Table  1  of  the  rule 
and  made  spelling  corrections  and 
removed  some  duplicate  compounds. 
EPA  is  considering  removing  other 
chemicals  ft^om  Table  1  and  requests 
comment  on  whether  any  chemicals 
should  be  added  to  or  deleted  from 
Table  1. 

XIX.  Addition  of  Appendix  J  to  Part  60 

Today's  revised  proposed  rule  adds 
Appendix  J  to  part  60,  How  to 
Determine  Henry's  Law  Constants,  Fm 
Values,  Fr  Values,  and  Fe  Values  for 
Organic  Compounds.  This  appendix 
provides  the  methodology  for 
determining  Henry's  law  constants, 
fraction  measured  (Fm)  values,  fraction 
removed  values  (Fr),  and  fraction 
emitted  (Fe)  values. 

The  development  of  these  values  is 
discussed  in  "Correction  to  the  report 
dated  February  2, 1994  "Estimation  of 
Air  Emissions  from  model  wastewater 
collection  and  treatment  plants"  and 
"Estimation  of  Compound  Properties: 
Correlations  for  Fm,  Fr,  Fe,  and  Fet." 
^Docket  item  A-90-23,  IV-B-4  and 
Docket  item  A-94-32,  IV-A-1) 

The  proposed  appendix  has  four 
sections.  Section  2  contains  the 
procedures  for  determining  Henry's  law 
constants,  Fm  values,  Fr  values,  and  Fe 
values.  Section  3  describes  how  to 
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locate  certain  resources.  Section  4 
contains  five  tables  and  thirteen  forms. 
The  appendix  would  be  used  to: 

1.  Determine  whether  a  chemical  has 
a  Henry's  law  constant  at  25°  C  that  is 
less  than  0.1  y/x  atmosphere  per  mole 
fraction. 

2.  Determine  a  fraction  measured  (Fm) 
value  for  a  chemical. 

3.  Subtract  the  concentration  of  a 
chemical  from  a  Method  25D 
concentration. 

4.  Determine  the  fraction  removed  (Fr) 
value  for  a  chemical  that  has  a  Henry's 
law  constant  at  25°  C  that  is  greater  than 
or  equal  to  0.1  y/x  atmosphere  per  mole 
fraction. 

5.  Determine  the  fraction  emitted  (Fe) 
value  for  a  chemical  that  has  a  Henry's 
law  constant  at  25°  C  that  is  greater  than 
or  equal  to  0.1  y/x  atmosphere  per  mole 
fraction. 

6.  Calculate  a  Henry's  law  constant  at 
a  specific  temperature  using  a  Henry's 
law  constant  at  a  different  temperature 
for  the  same  chemical. 


XX.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1697.02)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  Regulatory 
Information  Division:  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  SW;  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

Information  will  be  collected  as 
required  in  the  General  Provisions  to 
part  60  and  the  requirements  in  the 
reporting  and  recordkeeping  sections  of 
the  proposed  rule.  The  information  will 
be  used  to  ensure  compliance  with  the 
standard. 

The  changes  included  in  today's 
revised  proposed  rule  do  not  affect  the 
information  collection  burden  estimates 
prepared  for  the  September  1994 
proposal.  The  changes  consist  of  revised 
definitions,  alternative  test  procedures, 
and  clarifications  of  requirements.  The 
proposed  changes  do  not  include  new  or 
additional  requirements.  Consequently, 
the  ICR  has  not  been  revised  for  this 
rule,  although  it  has  been  resubmitted  to 
OMB. 

The  estimated  annual  cost  and  hour 
burden  per  respondent  is  about  $4,830 
and  150  hours,  per  respondent.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 


provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire 
install,  and  use  technology  and  systems 
for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
hsted  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

The  Agency  requests  comments  on 
the  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  the  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington, 
D.C.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  St..  N.W.,  Washington,  D.C.  20503, 
marked  "AttenUon:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  [insert 
date  of  pubUcation  in  Federal  Register], 
a  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  (insert  date  30  days  after  publication 
in  the  Federal  Register).  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 


State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  September  1994  proposal  was 
considered  "not  significant"  under 
Executive  Order  12866.  The  revisions 
proposed  today  clarify  the  September 
1994  proposed  rule.  As  revised  the 
proposed  rule  does  not  add  any  new 
control  requirements.  Therefore,  this 
■  regulatory  action  is  considered  "not 
significant"  and  was  not  reviewed  bv 
OMB. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  proposed  rule  under  5 
U.S.C.  §  553,  an  agency  must  prepare  an 
initial  regulatory  flexibility  analysis 
unless  the  head  of  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  EPA  has  evaluated  the  impact  of 
this  proposed  regulation  on  small 
entities.  Based  upon  the  analysis,  and 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  605 
(b).  I  certify  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

The  SOCMI  Wastewater  NSPS  applies 
to  new  and  modified  sources.  Existing 
sources  may  be  subject  to  the  NSPS  in 
the  event  these  facilities  are  modified. 
Since  the  regulation  is  applicable  to 
new  sources  or  existing  sources  that 
modify  facilities,  the  actual  entities 
impacted  by  the  regulation  are  not 
knowm  precisely.  This  is  particularly 
true  with  regard  to  new  soxm:es.  Due  to 
the  difficulties  in  predicting  those 
facihties  that  will  be  subject  to  the  rule, 
the  EPA  looked  at  two  data  sources  for 
information:  the  regulatory  flexibility 
analysis  performed  for  the  HON  and  the 
SOOvII  wastewater  database. 

The  EPA  analyzed  SOCMI  for  impacts 
on  small  business  when  the  HON  was 
developed.  Since  the  HON  and  the 
SOCMI  wastewater  NSPS  will  affect  the 
same  and  similar  facilities  and  the 
emission  control  requirements  are 
similar,  the  EPA  believes  that  the 
analysis  done  for  tiie  HON  is  valid  for 
this  rule  as  well.  The  HON  analysis, 
which  was  based  on  66  firms, 
concluded  that  fewer  than  15  percent  of 
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iments  or 


the  firms  were  small  finns  and  that  they 
do  not  constitute  a  substantial  number. 
Furthermore,  the  economic  analysis  for 
the  HON  projected  generally  small 
impacts  (87  percent  of  the  analyzed 
sample  were  projected  to  have  output 
changes  of  less  than  2  percent). 
Therefore,  the  HON  was  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  firms.  The 
regulatory  flexibility  analysis  for  the 
HON  is  discussed  in  59  FR  19449  (April 
22,  1994). 

The  EPA  next  considered  a  database 
created  from  surveys  sent  to  industry 
under  the  authority  of  section  114  of  the 
Act.  This  database,  called  the  SOCMI 
114  database,  includes  information  on 
SOQvII-generated  wastewater  streams. 
The  EPA  used  the  database  as  another 
way  to  assess  potential  impacts  on  small 
entities. 

The  25  facilities  in  the  SOCMI  114 
database  used  to  make  this  assessment 
are  owned  by  9  companies.  All  of  these 
facilities  produce  chemicals  in  either 
Standard  hidustrial  Classification  (SIC) 
2869  (Industrial  Chemicals,  N.E.C.)  or 
SIC  2821  (Plastic  Materials,  Synthetic 
Resins,  and  Nonvulcanizable 
Elastomers).  The  Small  Business 
Administration  (SBA)  defines  a  small 
business  for  SIC  2869  and  SIC  2821  to 
be  companies  with  less  than  1000  and 
750  employees,  respectively.  Each  of  the 
9  companies  in  the  SOCMI  114  database 
are  not  small  businesses  within  the  SBA 
definition.  Based  upon  this  database,  no 
small  businesses  are  expected  to  be 
directly  impacted  by  the  SOCMI 
Wastewater  NSPS.  The  economic 
impacts  of  this  regulation  for  the 
facilities  in  the  SOCMI  114  database  are 
also  anticipated  to  be  minimal  with 
price  and  quantity  impacts  of  less  than 
1  percent. 

The  small  business  analysis 
conducted  for  this  regulation  indicates 
that  companies  potentially  affected  by 
the  NSPS  are  large  companies  (SOCMI 
114  database)  or  are  not  anticipated  to 
be  significantly  impacted  by  the 
regulation  (HON  regulatory  flexibility 
analysis).  Thus,  the  EPA  concludes  that 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  specified  in 
theRFA. 

D.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unhinded  Mandates  Act),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govermnents  in  the  aggregate  or  to  the 


private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  Section  205,  the 
EPA  must  select  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  The 
EPA  has  determined  that  today's 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

The  EPA  has  determined  that  today's 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

E.  Executive  Orders  12875  and  13084 

Today's  action  does  not  impose  any 
unfunded  mandate  upon  any  State, 
local,  or  tribal  government;  therefore, 
Executive  Orders  12875  and  13084  do 
not  apply  to  this  rulemaking. 

Under  E.O.  12875  and  E.O.  13084, 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local  or  Tribal 
govenmient  unless  the  Federal 
Government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State,  local  or  Tribal  government  or 
EPA  provides  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  the  prior  consultation 
and  wrritten  communications  with 
representatives  of  affected  State,  local 
and  Tribal  governments  and  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  12875 
and  E.O.  13084  require  EPA  to  develop 
an  effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  Tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pub.  L.  No. 
104-113,  sec.  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods. 


sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  includes 
technical  standards  and  requirements 
for  taking  measurements.  Consequently, 
the  EPA  searched  for  applicable 
volunteiry  consensus  standards  by 
searching  the  National  Standards 
System  Institute  (NSSN)  database.  The 
NSSN  is  an  automated  service  provided 
by  the  American  National  Standards 
Institute  for  identifying  available 
national  and  international  standards. 

EPA  searched  for  methods  and  tests 
required  by  this  proposed  rule,  all  of 
which  are  methods  or  tests  previously 
promulgated.  The  proposed  rule 
includes  methods  that  measure:  (1) 
Volatile  organic  compound 
concentration  in  wastewater  (EPA 
Methods  25D,  305,  624,  625,  1624,  or 
1625);  (2)  biodegradation  rates  (EPA 
Methods  304A  and  B,  aerated  reactor 
test  (i.e.,  BOX  test)  serum  bottle  test, 
performance  data  with  and  without 
biodegradation,  or  inlet  and  outlet 
concentration  measurements);  (3)  vapor 
leak  detection  (EPA  Method  21);  (4) 
volatile  organic  compound 
concentration  in  vented  gas  stream  (EPA 
Method  18);  (5)  volumetric  flow  rate  of 
the- vented  gas  stream  (EPA  Methods  2, 
2A,  2C,  or  2D);  (6)  sampling  site  location 
(Method  1  or  lA);  (7)  vaUdation  of 
chemical  methods  (EPA  Method  301): 
(8)  determination  of  actual  oxygen 
concentration  (percent  02d)  (EPA 
Method  3B);  and  (9)  visible  emissions 
(EPA  Method  22).  These  EPA  methods 
are  found  in  Appendix  A  to  parts  60,  63, 
and  136.  The  biodegradation  tests  are 
found  in  Appendix  C  to  part  63. 

Except  for  EPA  Methods  2  and  2C 
(Appendix  A  to  part  60),  no  other 
potentially  equivalent  methods  for  the 
methods  and  tests  in  the  proposal  were 
found  in  the  NSSN  database  search. 
EPA  identified  one  Chinese  (Taiwanese) 
National  Standard  (CNS)  which  may 
potentially  be  an  equivalent  method  to 
EPA  Methods  2  and  2C.  The  CNS 
method  is  CNS  K9019  for  measuring 
velocity  and  flow  rates  in  stack  gases. 

However,  EPA  does  not  believe  that 
CNS  K9019  is  a  voluntary  consensus 
method.  It  is  unlikely  that  CNS  K9019 
was  considered  by  industry  groups  or 
national  setting  standards  organizations 
begause  it  was  not  developed  in  the 
United  States  (U.S.)  and  there  is  no 
-available  information  about  it  in  the 
U.S. 
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To  confirm  EPA 's  belief,  EPA  is 
asking  for  comment  on  whether  any 
U.S.  industry  has  adopted  CNS  K9019 
as  a  voluntary  consensus  method.  EPA 
is  also  asking  for  comment  on  whether 
any  potential  voluntary  consensus 
methods  exist  that  could  be  allowed  in 
addition  to  the  methods  in  the  proposal, 
Methods  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301,  40  CFR 
part  63,  Appendix  A  was  used). 

G.  Executive  Order  13045 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  (E.O.  13045), 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866  (E.O.  12866). 

The  E.O.  13045  apphes  to  any  rule 
that  EPA  determines  (1)  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control.  Volatile  organic 
compounds,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  29,  1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  60  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7413, 
7414,  7416,  7429,  7601  and  7602. 

2.  Part  60  is  amended  by  adding 
subpart  YYY  to  read  as  follows: 

Subpart  YYY— Standards  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  From  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Wastewater 

Sec. 

60.770  Applicability  and  date  of 
compliance. 

60.771  Definitions. 

60.772  Modification  and  reconstruction. 


60.773  Process  wastewater  provisions — 
General. 

60.774  Wastewater  tank,  surface 
impoundment,  container,  individual 
drain  system,  and  oil-water  separator 
provisions. 

60.775  Control  requirements  for  aqueous  in 
process  streams. 

60.776  Maintenance  wastewater 
requirements. 

60.777  Delay  of  repair. 

60.778  Stream-specific  list  of  VOC 
determination. 

60.779  Process  wastewater  provisions — 
Performance  standards  for  treatment 
processes  managing  Group  1  wastewater 
streams  and/or  residuals  removed  from 
Group  1  wastewater  streams. 

60.780  Standards— Control  devices. 

60.781  Monitoring  of  operations. 

60.782  Process  wastewater  provisions — Test 
methods  and  procedures  for  determining 
applicability  and  Group  1  and  Group  2 
determinations  (determining  which 
process  wastewater  streams  require 
control). 

60.783  Process  wastewater  provisions — Test 
methods  and  procedures  to  determine 
compliance. 

60.784  Reporting  requirements. 

60.785  Recordkeeping  requirements. 

60.786  Leak  inspection  provisions. 

60.787  Additional  requirements— Start-up, 
shutdown,  malfunction,  or  nonoperation; 
Alternative  means  of  emission 
limitation;  and  permits. 

60.788  (Reserved) 

60. 789  Relationship  to  other  regulations. 
Table  1  to  subpart  YYY— List  of  SOCMI 

chemicals 
Table  2  to  subpart  YYY— Applicability  of  40 
CFR  part  60  general  provisions  to 
subpart  YYY 
Table  2A  to  subpart  YYY— Applicability  of 
40  CFR  part  63  general  provisions  to 
subpart  YYY 
Table  3  to  subpart  YYY— Control 

requirement  options  for  wastewater 
tanks,  surface  impoundment,  containers, 
individual  drain  systems,  and  oil-water 
separators 
Table  4  to  subpart  YYY— Wastewater  tanks 
requiring  controls  and  control 
requirements 
Table  5  to  subpart  YYY— Compliance  options 
for  wastewater  tanks,  surface 
impoundments,  containers,  individual 
drain  systems,  and  oil-water  separators 
Table  6  to  subpart  YYY— Control 

requirements  for  items  of  equipment  that 
meet  the  criteria  of  §60.775 
Table  7  to  subpart  YYY— Monitoring 

requirements  for  treatment  processes 
Table  8  to  subpart  YYY— Monitoring 
requirements  for  control  devices 
Table  9  to  subpart  YYY— Information  on 
process  wastewater  streams  to  be 
submitted  with  notification  of 
compliance  status 
Table  10  to  subpart  YYY— Information  for 
treatment  processes  to  be  submitted  with 
Notification  of  Compliance  Status 
Table  11  to  subpart  YYY— Information  for 
waste  management  units  to  be  submitted 
with  Notification  of  Compliance  Status 


Table  12  to  subpart  YYY— Infonnation  on 
residuals  to  be  submitted  with 
Notification  of  Compliance  Status 

Table  13  to  subpart  YYY— Semiannual 
reporting  requirements  for  control 
devices  [§60.784(f)I 

Table  14  to  subpart  YYY— Compound  and 
default  biorates  used  for  compliance 
demonstrations  for  enhanced  biological 
treatment  processes  (see  §  60.783(h)) 

Subpart  YYY— Standards  of 
Performance  for  Volatile  Organic 
Compound  (VOC)  Emissions  from 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Wastewater 

§  60.770    Applicability  and  date  of 
compliance. 

(a)  The  provisions  of  this  subpart 
apply  to  each  affected  facility  and  any 
devices  or  systems  required  by  this 
subpart.  An  affected  facility  is  a 
designated  chemical  process  unit  (CPU) 
in  the  synthetic  organic  chemical 
manufacturing  industry  which 
commences  or  commenced 
construction,  reconstruction  or 
modification  after  September  12, 1994. 
An  affected  facility  that  does  not 
generate  a  process  wastewater  stream,  a 
maintenance  wastewater  stream,  or  an 
aqueous  in-process  stream,  is  not 
subject  to  the  control  requirements  of 
this  subpart. 

(1)  Initial  determination  of 
applicability.  Determine  applicability  to 
this  subpart  as  specified  in  paragraphs 
(b)  through  (g)  of  this  section.  For  an 
affected  facility,  determine  if  the 
affected  facility  generates  a  process 
wastewater  stream,  maintenance 
wastewater  stream,  or  aqueous  in- 
process  stream  as  specified  in  paragraph 
(h)  of  this  section.  The  owner  or 
operator  of  an  affected  facility  that 
generates  a  process  wastewater  stream, 
a  maintenance  wastewater  stream,  or  an 
aqueous  in-process  stream  shall  comply 
with  requirements  of  this  subpart.  The 
owmer  or  operator  of  an  affected  facility 
that  does  not  generate  a  process 
wastewater  stream,  a  maintenance 
wastewater  stream,  or  an  aqueous  in- 
process  stream  is  exempt  from  the 
requirements  specified  in  this  subpart, 
except  for  the  requirements  specified  in 
§  60.770(a)(2),  §  60.770(h)(2), 
§60.784(d)(12),  and  §  60.785(c)(8)  of 
this  subpart. 

(2)  Reevaluation  of  applicability 
criteria.  When  one  or  both  of  the 
applicability  criteria  in  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  section 
changes,  the  owner  or  operator  shall 
reevaluate  the  applicability  as  specified 
in  this  paragraph  (a).  A  CPU  or 
designated  CPU  shall  not  be  evaluated 
more  than  once  every  12  months.  If  the 
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designated  CPU  is  an  affected  facility 
and  subject  to  the  provisions  of  this 
subpart,  the  owner  or  operator  may  elect 
not  to  reevaluate  applicability. 

(i)  Produces  SOCMI  as  a  primary 
product.  If  a  CPU  begins  manufacturing 
chemicals  not  used  in  the  primary 
product  determination  or  ceases 
manufacturing  chemicals  listed  in  the 
primary  product  determination,  the 
primary  product  determination  is  no 
longer  in  effect  and  shall  be  reevaluated 
as  specified  in  paragraph  (f)  of  this 
section. 

(ii)  Is  Modified  or  Reconstructed.  If  a 
designated  CPU  that  is  not  an  affected 
facility  is  modified  or  reconstructed 
after  September  12,  1994,  then  the 
applicability  determination  shall  be 
evaluated  as  specified  in  §  60.772  of  this 
subpart. 

(3)  Each  affected  facility  shall  be  in 
compliance  with  the  provisions  of  this 
subpart  no  later  than  initial  start-up  or 
[DATE  OF  PUBUCATION  OF  FINAL 
RULE],  whichever  is  later. 

(b)  The  designated  CPU  is  in  the 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI)  if  the 
conditions  of  either  paragraph  (b)(1)  or 
(b)(2)  of  this  section  are  met. 

(1)  The  designated  CPU  is  a 
combination  of  all  process  lines  vdthin 
a  CPU,  i.e.,  an  entire  CPU,  and  the 
primary  product  of  the  designated  CPU 
is  a  SOCMI  chemical;  or 

(2)  The  designated  CPU  is  a  process 
fine,  or  combination  of  process  lines 
vwthin  a  CPU,  and  the  primary  product 
of  the  CPU  is  a  SOCMI  chemical. 

(3)  The  primary  product  of  a  CPU 
shall  be  determined  as  provided  in 
paragraph  (f)  of  this  section. 

(4)  The  SOCMI  chemicals  are  listed  in 
Table  1  of  this  subpart. 

;  (5)  Each  storage  vessel  that  is  part  of 
the  CPU  shall  be  assigned  to  one 
designated  CPU  that  it  services.  Storage 
vessels  shall  be  assigned  to  the  CPU  as 
specified  in  paragraph  (g)  of  this 
section. 

(c)  The  designated  CPU  shall  be  an 
entire  CPU  except  as  otherwise 
provided  in  this  paragraph  (c). 

(1)  The  owner  or  operator  may 
designate  each  process  line  or 
combination  of  process  lines  within  a 
CPU  to  be  a  designated  CPU  for 
purposes  of  this  subpart,  at  any  time 
before  commencing  construction, 
reconstruction  or  modification. 

(i)  If  the  owner  or  operator  designates 
each  process  line,  or  combination  of 
process  lines,  within  a  CPU  to  be  a 
designated  CPU,  the  installation  of  an 
additional  process  line  may  constitute 
construction  of  a  designated  CPU,  but 
shall  not  in  itself  be  considered 


modification  or  reconstruction  of  the 
existing  process  lines. 

(ii)  If  the  entire  CPU  is  the  designated 
CPU,  the  installation  of  an  additional 
process  line  may  constitute 
modification  or  reconstruction  of  the 
designated  CPU,  but  shall  not  in  itself 
be  considered  construction  of  a 
designated  CPU. 

(2)  The  owner  or  operator  shall  assign 
all  equipment  that  is  part  of  the  CPU  to 
one  or  more  designated  CPU. 

(3)  Any  designation  under  paragraph 
(c)(1)  of  this  section  shall  be  reported  to 
the  Administrator  as  provided  in 
§60.784  of  this  subpart  and  shall  be 
irrevocable. 

(d)  General  Provisions  applicability. 
The  owner  or  operator  shall  comply 
with  the  provisions  of  subpart  A  of  this 
part  and  subpart  A  of  40  CFR  part  63  as 
specified  in  Table  2  and  2A  of  this 
subpart. 

(e)  The  provisions  of  this  subpart  do 
not  apply  to  the  processes  listed  in 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section.  This  subpart  does  not  require 
these  processes  to  comply  with  the 
provisions  of  subpart  A  of  this  part. 

(1)  Research  and  development 
facilities. 

(2)  Petroleum  refining  process  units, 
regardless  of  whether  the  units  supply 
feedstocks  that  include  chemicals  listed 
in  Table  1  of  this  subpart  to  chemical 
process  xmits  that  are  subject  to  the 
provisions  of  this  subpart. 

(3)  Chemical  process  units  that  are 
located  in  coke  by-product  recovery 
plants. 

(4)  Solvent  reclamation,  recovery,  or 
recycling  operations  at  a  hazardous 
waste  treatment,  storage,  and  disposal 
facility  (TSDF)  requiring  a  permit  under 
40  CFR  part  270  that  are  not  part  of  a 
SOCMI  chemical  process  unit. 

(5)  Organic  chemicals  extracted  from 
natural  sources  or  totally  produced  from 
biological  synthesis,  such  as  pinene, 
coconut  oil  acids,  sodium  salt,  fatty 
acids,  tall  oil,  tallow  acids,  potassium 
salt,  and  beverage  alcohol. 

(f)  Primary  product  determinations. 
The  primary  product  of  a  CPU  is 
determined  according  to  the  procedures 
specified  in  paragraphs  (f)(1)  and  (f)(2) 
of  this  section.  With  respect  to  CPU  for 
which  the  expected  use  is  known,  the 
owner  or  operator  shall  use  paragraph 
(f)(1)  of  this  section.  With  respect  to 
CPU  for  which  the  expected  use  is 
unknowTi,  the  owner  or  operator  shall 
use  paragraph  (f)(2)  of  this  section. 

(1)  Expected  use  is  known.  The 
primary  product  determination  for  a 
CPU,  where  the  expected  use  is  known 
for  the  12  months  following  initial 
startup  shall  be  determined  according  to 


the  procedures  in  paragraphs  (f)(l)(i) 
through  {f)(l)(iii)  of  this  section. 

(i)  If  a  chemical  process  unit  produces 
none  of  the  chemical  products  listed  in 
Table  1  of  this  subpart,  the  primary 
product  is  not  a  SOCMI  product. 

(ii)  If  a  chemical  process  unit 
produces  only  chemical  products  listed 
in  Table  1  of  this  subpart,  the  primary 
product  is  a  SOCMI  product. 

(iii)  If  a  chemical  process  unit 
produces  one  or  more  chemical 
products  listed  in  Table  1  of  this  subpart 
and  one  or  more  chemical  products  not 
listed  in  Table  1  of  this  subpart,  the 
owner  or  operator  shall  sum  the 
expected  annual  production,  on  a  mass 
basis,  for  the  chemical  products  listed  in 
Table  1  of  this  subpart  and  sum  the 
expected  annual  production,  on  a  mass 
basis,  for  the  chemical  products  not 
listed  in  Table  1  of  this  subpart.  If  the 
sum  of  the  chemical  products  listed  in 
Table  1  of  this  subpart  is  greater  than  or 
equal  the  sum  of  the  chemical  products 
not  listed  in  Table  1  of  this  subpart,  the 
primary  product  is  a  SOCMI  product.  If 
not,  the  primary  product  is  not  a  SOCMI 
product. 

(2)  Expected  use  is  unknown.  Where 
the  expected  use  of  the  CPU  is  unknown 
for  the  12  months  following  initial 
startup  and  the  CPU  will  manufacture 
one  or  more  of  the  chemical  products 
listed  in  Table  1  of  this  subpart,  the 
primary  product  of  the  CPU  is  a  SOCMI 
product. 

(g)  Storage  vessel  assignment.  The 
owner  or  operator  shall  follow  the 
procedures  specified  in  paragraphs 
(g)(1)  through  (g)(4)  of  this  section  to 
determine  whether  a  storage  vessel  is 
part  of  the  CPU  to  which  this  subpart 
applies,  either  in  part  or  in  whole. 

(1)  Where  a  storage  vessel  is  dedicated 
to  a  chemical  process  unit,  the  storage 
vessel  shall  be  considered  part  of  that 
chemical  process  unit. 

(2)  If  a  storage  vessel  is  not  dedicated 
to  a  single  chemical  process  unit,  then 
the  applicability  of  this  subpart  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (g)(2)(i)  through  (g)(2)(iii) 
of  this  section. 

(i)  If  a  storage  vessel  is  shared  among 
chemical  process  units  and  one  of  the 
process  units  has  the  predominant  use, 
as  determined  by  paragraphs  {g)(2)(i)(A) 
and  (g){2)(i)(B)  of  this  section,  then  the 
storage  vessel  is  part  of  that  chemical 
process  unit. 

(A)  If  the  greatest  input  into  the 
storage  vessel  is  from  a  chemical 
process  unit  that  is  located  on  the  same 
plant  site,  then  that  chemical  process 
unit  has  the  predominant  use. 

(B)  If  the  greatest  input  into  the 
storage  vessel  is  provided  from  a 
chemical  process  unit  that  is  not  located 
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on  the  same  plant  site,  then  the 
predominant  use  is  the  chemical 
process  unit  on  the  same  plant  site  that 
receives  the  greatest  amount  of  material 
from  the  storage  vessel. 

(ii)  If  a  storage  vessel  is  shared  among 
chemical  process  units  so  that  there  is 
no  single  predominant  use,  and  at  least 
one  of  those  chemical  process  units  is 
subject  to  this  subpart,  in  part  or  whole, 
the  storage  vessel  shall  be  considered  to 
be  part  of  the  chemical  process  unit  that 
is  subject  to  this  subpart,  in  part  or 
whole.  If  more  than  one  chemical 
process  unit  is  subject  to  this  subpart,  in 
part  or  whole,  the  owner  or  operator 
may  assign  the  storage  vessel  to  any  of 
the  chemical  process  units  subject  to 
this  subpart. 

(iii)  If  the  predominant  use  of  a 
storage  vessel  varies  from  year  to  year, 
then  the  applicability  of  this  subpart 
shall  be  determined  based  on  the  use 
that  occurred  during  the  year  preceding 
[date  final  rule  is  published].  This 
determination  shall  be  reported  as  part 
of  an  operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority. 

(3)  Where  a  storage  vessel  is  located 
at  a  plant  site  that  includes  one  or  more 
chemical  process  units  which  place 
material  into,  or  receive  materials  from 
the  storage  vessel,  but  the  storage  vessel 
is  located  in  a  tank  farm  (including  a 
marine  tank  farm),  the  applicability  of 
this  subpart  shall  be  determined 
according  to  the  provisions  in 
paragraphs  (g)(3)(i)  through  (gK3)(iv)  of 
this  section. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  chemical  process  unit  that 
utilizes  the  storage  vessel  and  does  not 
have  an  intervening  storage  vessel  for 
that  product  {or  raw  material,  as 
appropriate).  With  respect  to  any 
chemical  process  unit,  an  intervening 
storage  vessel  means  a  storage  vessel 
connected  by  hard-piping  to  the 
chemical  process  unit  and  to  the  storage 
vessel  in  the  tank  farm  so  tbat  product 
or  raw  material  entering  or  leaving  the 
chemical  process  unit  flows  into  (or 
from)  the  intervening  storage  vessel  and 
does  not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(ii)  If  there  is  no  chemical  process 
unit  at  the  plant  site  that  meets  the 
criteria  of  paragraph  (g)(3)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
this  subpart  does  not  apply  to  the 
storage  vessel. 

(iii)  If  there  is  only  one  chemical 
process  unit  at  the  plant  site  that  meets 
the  criteria  of  paragraph  (g)(3)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
that  chemical  process  unit. 


(iv)  If  there  are  two  or  more  chemical 
process  units  at  the  plant  site  that  meet 
the  criteria  of  paragraph  (g)(3)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  those  chemical  process  units 
according  to  the  provisions  of  paragraph 
(g)(2)  of  this  section.  The  predominant 
use  shall  be  determined  among  only 
those  chemical  process  units  that  meet 
the  criteria  of  paragraph  (g)(3)(i)  of  this 
section. 

(4)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  chemical  process 
unit,  or  ceasing  to  receive  material  from 
(or  send  material  to)  a  chemical  process 
unit,  or  if  there  is  a  significant  change 
in  the  use  of  a  storage  vessel  whose 
predominant  use  was  determined 
according  to  paragraph  (g)(2)(i)  of  this 
section  that  could  reasonably  change  the 
predominant  use,  the  owrner  or  operator 
shall  reevaluate  the  applicability  of  this 
subpart  to  the  storage  vessel. 

(h)  Process  Wastewater,  maintenance 
wastewater,  and  aqueous  in-process 
stream  determination. 

(1)  The  owner  or  operator  shall 
determined  whether  an  affected  facility 
generates  a  process  wastewater  stream, 
a  maintenance  wastewater  stream,  or  an 
aqueous  in-process  stream.  The  owner 
or  operator  of  an  affected  facility  that 
generates  a  process  wastewater  stream, 
maintenance  wastewater  stream,  or 
aqueous  in-process  stream  shall  comply 
with  the  provisions  of  this  subpart.  The 
owner  or  operator  of  an  affected  facility 
that  does  not  generate  a  process 
wastewater  stream,  maintenance 
wastewater  stream,  or  aqueous  in- 
process  stream  is  exempt  from  the 
requirements  specified  in  this  subpart, 
except  for  the  requirements  specified  in 
§§ 60.770(a)(2),  60.770(h)(2), 
60.784(d)(12),  and  60.785(c)(8)  of  this 
subpart. 

(2)  If  an  affected  facility  begins  to  or 
ceases  to  generate  a  process  wastewater 
stream,  maintenance  wastewater  stream, 
or  aqueous  in-process  stream,  the  owner 
or  operator  shall  reevaluate  the 
apphcability  of  this  subpart  to  the 
affected  facility.  If  an  affected  facility  is 
subject  to  the  provisions  of  this  subpart, 
the  ovmer  or  operator  may  elect  not  to 
reevaluate  apphcability. 

(3)  The  affected  facility  includes  the 
water  and  wastewater  streams  listed  in 
paragraphs  (h)(3)(i)  through  (h)(3)(vi)  of 
this  section,  but  they  are  not  subject  to 
the  requirements  of  this  subpart  or  the 
provisions  of  subpart  A  of  this  part. 

(i)  Stormwater  managed  in  segregated 
sewers. 

(ii)  Water  from  fire-fighting  and 
deluge  systems  tn  segregated  sewers. 

(iii)  Spills. 


(iv)  Water  from  safety  showers. 

(v)  Water  from  testing  of  deluge 
systems. 

(vi)  Water  from  testing  of  firefighting 
systems. 


§60.771    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  here  shall  have  the  meaning 
given  them  in  the  Act  and  in  subpart  A 
of  this  part.  The  following  terras  shall 
have  the  specific  meanings  given  them 
in  this  section. 

Annual  average  concentration  means 
the  flow-weighted  annual  average 
concentration,  as  determined  according 
to  the  procedures  specified  in 
§  60.782(b)  of  this  subpart. 

Annual  average  flow  rate  means  the 
annual  average  flow  rate,  as  determined 
according  to  the  procedures  specified  in 
§60.782(c)  of  this  subpart. 

Aqueous  in-process  stream  means  a 
stream  comprised  of  water  and  VOC 
within  a  CPU  and  prior  to  the  point  of 
determination  that  is  conveyed,  or 
otherwise  handled,  in  equipment 
controlled  less  stringently  than  required 
in  Table  6  to  this  subpart.  An  aqueous 
in-process  stream  has  a  concentration  of 
at  least  500  part  per  million  by  weight 
(ppmw)and  a  flowrate  of  at  least  1  hter 
per  minute. 

Automated  monitoring  and  recording 
system  means  any  means  of  measuring 
values  of  monitored  parameters  and 
creating  a  hard  copy  or  computer  record 
of  the  measured  values  that  does  not 
require  manual  reading  of  monitoring 
instruments  and  manual  transcription  of 
data  values.  Automated  monitoring  and 
recording  systems  include,  but  are  not 
hmited  to,  computerized  systems  and 
strip  charts. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator.  Boiler  also  means  any 
industrial  furnace  as  defined  in  40  CFR 
260.10. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  (e.g.,  from  opened  to 
closed)  in  such  a  way  that  the  position 
of  the  valve  cannot  be  changed  without 
breaking  the  seal. 

Chemical  process  unit  or  CPU  means 
the  equipment  assembled  and 
connected  by  hard-piping  or  ductwork 
to  process  raw  materials  and  to 
manufacture  a  product.  A  chemical 
process  unit  consists  of  more  than  one 
unit  operation.  For  the  purpose  of  this 
subpart,  chemical  process  unit  includes 
air  oxidation  reactors  and  their 
associated  product  separators  and 
recovery  devices;  reactors  and  their 
associated  product  separators  and 
recovery  devices;  distillation  units  and 
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their  associated  distillate  receivers  and 
recovery  devices;  associated  unit 
operations;  associated  recovery  devices; 
and  any  feed,  intermediate  and  product 
storage  vessels,  and  cormected  ductwork 
and  hard-piping.  A  chemical  process 
unit  includes  piunps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
coimectors,  and  instrumentation 
systems.  A  chemical  process  unit  is 
identiHed  by  its  primary  product. 

Closed  biological  treatment  process 
means  a  tank  or  surface  impoundment 
where  biological  treatment  occurs  and 
VOC  emissions  from  the  treatment 
process  are  routed  either  to  a  control 
device  by  means  of  a  closed  vent  system 
or  to  a  fuel  gas  system  by  means  of  hard- 
piping.  The  tank  or  siu-face 
impoundment  has  a  fixed  roof,  as 
deBned  in  this  section,  or  a  floating 
flexible  membrane  cover  that  meets  the 
requirements  specified  in  40  CFR 
83.134. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  hard-piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
volatile  organic  compound  emissions. 

Container  means  any  portable  waste 
management  unit  that  has  a  capacity 
greater  than  or  equal  to  0.1  m^  in  which 
a  material  is  stored,  transported,  treated, 
or  otherwise  handled.  Examples  of 
containers  are  drums,  barrels,  tank 
trucks,  barges,  dumpsters,  tank  cars, 
dlunp  trucks,  and  ships. 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
computer  readable  form,  of  data  values 
measured  at  least  once  every  15  minutes 
and  recorded  at  the  frequency  specified 
in  §  60.785  of  this  subpart. 

Continuous  recorder  means  a  data 
recording  device  recording  an 
instantaneous  data  value  or  an  average 
data  value  at  least  once  every  hour. 

Continuous  seal  means  a  seal  that 
forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof.  A  continuous 
seal  may  be  a  vapor-mounted,  liquid- 
raoimted,  or  metallic  shoe  seal.  A 
continuous  seal  may  be  constructed  of 
fastened  segments  so  as  to  form  a 
continuous  seal. 

Control  device  means  any  combustion 
device,  recovery  device  for  vapor  vents, 
or  recaptiu*  device.  Such  equipment 


includes,  but  is  not  limited  to, 
absorbers,  carbon  adsorbers,  condensers, 
incinerators,  flares,  boilers,  and  process 
heaters.  For  a  steam  stripper,  a  primary 
condenser  is  not  considered  a  control 
device. 

Cover  means  a  device  or  system 
which  is  placed  on  or  over  a  waste 
management  unit  containing  wastewater 
or  residuals  so  that  the  entire  surface 
area  is  enclosed  to  minimize  air  VCXI 
emissions.  A  cover  may  have  openings 
necessary  for  operation,  inspection,  and 
maintenance  of  the  waste  management 
unit  such  as  access  hatches,  sampling 
ports,  and  gauge  wells  provided  that 
each  opening  is  closed  when  not  in  use. 
Examples  of  covers  include  a  fixed  roof 
installed  on  a  wastewater  tank,  a  lid 
installed  on  a  container,  and  an  air- 
supported  enclosure  installed  over  a 
waste  management  unit. 

Designated  chemical  process  unit  or 
designated  CPU  means  an  individual 
process  line  within  a  CTU  or  a 
combination  of  some  or  all  of  the 
process  lines  within  a  CPU. 

Ductwork  means  a  conveyance  system 
such  as  those  commonly  used  for 
heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

Enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process  means  an  aerated,  thoroughly 
mixed  treatment  unit(s)  that  contains 
biomass  suspended  in  water  followed 
by  a  clarifier  that  removes  biomass  from 
the  treated  water  and  recycles  recovered 
biomass  to  the  aeration  unit.  The  mixed 
liquor  volatile  suspended  solids 
(biomass)  is  greater  than  1  kilogram  per 
cubic  meter  throughout  each  aeration 
unit.  The  biomass  is  suspended  and 
aerated  in  the  water  of  the  aeration 
unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation.  A  thoroughly 
mixed  treatment  unit  is  a  unit  that  is 
designed  and  operated  to  approach  or 
achieve  uniform  biomass  distribution 
and  organic  compound  concentration 
throughout  the  aeration  unit  by  quickly 
dispersing  the  recycled  biomass  and  the 
wastewater  entering  the  unit. 

External  floating  roof  means  a 
pontoon-type  or  double-deck-type  cover 
that  rests  on  the  liquid  surface  in  a 
storage  vessel  or  waste  management  unit 
with  no  fixed  roof. 

Fill  OT  filling  means  the  introduction 
of  a  wastewater  stream  or  residual  into 
a  waste  management  unit  (e.g.,  storage 
tank),  but  not  necessarily  to  complete 
capacity. 

Fixed  roof  means  a  cover  that  is 
mounted  on  a  waste  management  unit 
or  storage  vessel  in  a  stationary  manner 


and  that  does  not  move  with 
fluctuations  in  liquid  level. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope. 

Flexible  operation  unit  means  a 
chemical  process  unit  that  manufactures 
different  chemical  products  periodically 
by  Alternating  raw  materials  or  operating 
conditions.  These  units  are  also  referred 
to  as  multi-purpose  units,  multiple 
product  units,  campaign  plants,  or 
blocked  operations. 

Floating  roof  means  a  cover  consisting 
of  c^ double  deck,  pontoon  single  deck, 
internal  floating  cover  or  covered 
floating  roof,  which  rests  upon  and  is 
supported  by  the  liquid  being 
contained,  and  is  equipped  with  a 
closure  seal  or  seals  to  close  the  space 
between  the  roof  edge  and  waste 
management  unit  or  storage  vessel  wall. 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is,  or 
whether  the  valve  position  would  allow 
gas  flow  to  be,  present  in  a  line. 

Fbio  means  site-specific  fraction  of 
VOC  biodegraded,  unitless. 

Fe  means  fraction  emitted  value, 
unitless. 

Fm  meains  compound-specific  fraction 
measured  factor,  unitless. 

Fr  means  fraction  removed  value  for 
VOC,  unitless. 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  control  system  that 
gathers  gaseous  stream  (s)  generated  by 
onsite  operations,  may  blend  them  with 
other  sources  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in  in-process 
combustion  equipment  such  as  furnaces 
and  gas  turbines,  either  singly  or  in 
combination. 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  judgment  and 
standards,  such  as  ANSI  B31-3. 

HON  means  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Organic 
Hazardous  Air  Pollutants  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks.  40  CFR 
part  63,  subparts  F  and  G. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Au;dliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  physically  formed  into  one 
manufactured  or  assembled  unit  with 
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the  combustion  section;  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas.  The 
above  energy  recovery  section  limitation 
does  not  apply  to  an  energy  recovery 
section  used  solely  to  preheat  the 
incoming  vent  stream  or  combustion  air. 

Individual  drain  system  means  the 
stationary  system  used  to  convey 
wastewater  streams  or  residuals  to  a 
waste  management  unit  or  to  discharge 
or  disposal.  The  term  includes  hard- 
piping,  all  process  drains  and  junction 
boxes,  together  with  their  associated 
sewer  lines  and  other  junction  boxes, 
manholes,  sumps,  emd  lift  stations, 
conveying  wastewater  streams  or 
residuals.  A  segregated  storm  water 
sewer  system,  which  is  a  drain  and 
collection  system  designed  and  operated 
for  the  sole  purpose  of  collecting 
rainfall-runoff  at  a  facility,  and  which  is 
segregated  from  all  other  individual 
drain  systems,  is  excluded  from  this 
definition. 

Initial  start-up  means  the  first  time  a 
new  or  reconstructed  affected  facility 
begins  production,  or  the  first  time  a 
modified  affected  facility  is  put  into 
production.  Initial  start-up  does  not 
include  operation  solely  for  testing 
equipment.  For  purposes  of  this  subpart, 
initial  start-up  does  not  include 
subsequent  start-ups  (as  defined  in  this 
section)  of  chemical  process  units 
following  malfunctions  or  shutdowns  or 
following  changes  in  product  for 
flexible  operation  units  or  following 
recharging  of  equipment  in  batch 
operation. 

Internal  floating  roof  means  a  cover 
that  rests  or  floats  on  the  liquid  surface 
(but  not  necessarily  in  complete  contact 
with  it)  inside  a  storage  vessel  or  waste 
management  unit  that  has  a  fixed  roof. 

Junction  box  means  a  manhole  or  a  lift 
station,  or  access  point  to  a  wastewater 
sewer  line. 

Liquid-mounted  seal  means  a  foam-or 
liquid-filled  seal  mounted  in  contact 
with  the  liquid  between  the  wall  of  the 
storage  vessel  or  waste  management  unit 
and  the  floating  roof.  The  seal  is 
mounted  continuously  around  the 
circumference  of  the  vessel  or  unit. 
Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
chemical  process  unit  into  an  individual 
drain  system  prior  to  or  during 
maintenance  activities.  Maintenance 
wastewater  can  be  generated  during 
planned  and  unplanned  shutdowns  and 
during  periods  not  associated  with  a 
shutdown.  Examples  of  activities  that 
can  generate  maintenance  wastewaters 
include  descaling  of  heat  exchanger 


tubing  bundles,  cleaning  of  distillation 
column  traps,  draining  of  low  legs  and 
high  point  bleeds,  draining  of  pumps 
into  an  individual  drain  system,  and 
draining  of  portions  of  the  chemical 
process  unit  for  repair. 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  organics  in  the  stored  or 
transferred  liquid  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage  or  transfer 
temperature  for  liquids  stored  or 
transferred  above  or  below  the  ambient 
temperature  or  at  the  local  maximum 
monthly  average  temperature  as 
reported  by  the  National  Weather 
Service  for  liquids  stored  or  transferred 
at  the  ambient  temperature,  as 
determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroleum 
Institute  Bulletin  2517,  Evaporation 
Loss  From  External  Floating  Roof  Tanks; 
or 

(2)  As  obtained  from  standard 
reference  texts;  or 

(3)  As  determined  by  the  American 
Society  for  Testing  and  Materials 
Method  D2879-83;  or 

(4)  Any  other  method  approved  by  the 
Administrator. 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  metal  sheets  that  are  held 
vertically  against  the  wall  of  the  storage 
vessel  by  springs,  weighted  levers,  or 
other  mechanisms  and  connected  to  the 
floating  roof  by  braces  or  other  means. 
A  flexible  coated  fabric  (envelope)  spans 
the  annular  space  between  the  metal 
sheet  and  the  floating  roof. 

Modification  means  any  physical 
change  in,  or  change  in  the  method  of 
operation  of,  an  existing  designated  CPU 
which  increases  or  creates  emissions  to 
the  atmosphere  of  VCX]  from  process 
wastewater  and/or  aqueous  in-process 
streams  generated  by  the  designated 
CPU,  except  as  provided  in  §  60.772(c) 
of  this  subpart. 

Non-automated  monitoring  and 
recording  system  means  manual  reading 
of  values  measured  by  monitoring 
instruments  and  manual  transcription  of 
those  values  to  create  a  record.  Non- 
automated  systems  do  not  include  strip 
charts. 

Oil-water  separator  or  organic-water 
separator  means  a  waste  management 
unit,  used  to  separate  oil  or  organics 
from  water.  An  oil-water  or  organic- 
water  separator  consists  of  not  only  the 
separation  unit  but  also  the  forebay  and 
other  separator  basins,  skimmers,  weirs, 
grit  chambers,  sludge  hoppers,  and  bar 
screens  that  are  located  directly  after  the 
individual  drain  system  and  prior  to 
additional  treatment  units  such  as  an  air 
flotation  unit,  clarifier,  or  biological 


treatment  unit.  Examples  of  an  oil-water 
or  organic-water  separator  include,  but 
are  not  limited  to,  an  American 
Petroleum  Institute  separator,  parallel- 
plate  interceptor,  and  corrugated-plate 
interceptor  vdth  the  associated  ancillary 
equipment. 

On-site  or  onsite  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart,  that  the  records  are  stored 
at  a  location  within  a  major  source 
which  encompasses  the  affected  facility. 
On-site  includes,  but  is  not  limited  to, 
storage  at  the  designated  chemical 
process  unit  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

Open  biological  treatment  process 
means  a  biological  treatment  process 
that  is  not  a  closed  biological  treatment 
process  as  defined  in  this  section. 

Operating  permit  means  a  permit 
required  by  40  CFR  part  70  or  part  71. 
Organic  monitoring  device  means  a 
unit  of  equipment  used  to  indicate  the 
concentration  level  of  organic 
compounds  exiting  a  recovery  device 
based  on  a  detection  principle  such  as 
infra-red,  photo  ionization,  or  thermal 
conductivity. 

Petroleum  refining  process,  also 
referred  to  as  a  petroleum  refining 
process  unit,  means  a  process  that  for 
the  purpose  of  producing  transportation 
fuels  (such  as  gasoline  and  diesel  fuels), 
heating  fuels  (such  as  fuel  gas,  distillate, 
and  residual  ftiel  oils),  or  lubricants; 
separates  petroleum;  or  separates, 
cracks,  or  reforms  unfinished 
derivatives.  Examples  of  such  units 
include,  but  are  not  limited  to, 
alkylation  units,  catalytic  hydrotreating, 
catalytic  hydrorefining,  catalytic 
hydrocracking,  catalytic  reforming, 
catalytic  cracking,  crude  distillation, 
and  thermal  processes. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owmed,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Point  of  determination  means  each 
point  where  process  wastewater  exits 
the  chemical  process  unit. 

Note  to  Definition:  This  subpart  allows 
determination  of  the  characteristics  of  a 
wastewater  stream:  (1)  At  the  point  of 
determination  or  (2)  downstream  of  the  point 
of  determination  if  corrections  are  made  for 
changes  in  flow  rate  and  annual  average 
concentration  of  VOC  as  determined  in 
§60.783  of  this  subpart.  Such  changes 
include  losses  by  air  VOC  emissions; 
reduction  of  annual  average  concentration  or 
changes  in  flow  rate  by  mixing  with  other 
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water  or  wastewater  streams;  and  reduction 
in  flow  rate  or  annual  average  concentration 
by  treating  or  otherwise  handling  the 
wastewater  stream  to  remove  or  destroy  VOC. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  heat  input  to  the 
device.  To  be  considered  primary,  the 
fuel  shall  be  able  to  sustain  operation 
without  the  addition  of  other  fuels. 

Process  heater  means  a  device  that 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Process  line  means  a  group  of  unit 
operations  and  other  equipment 
assembled  and  connected  by  hard- 
piping  or  ductwork  to  process  raw 
materials  and  to  manufacture  a  product, 
and  that  can  operate  independently  of 
other  unit  operations  in  the  CPU  if 
supplied  with  sufficient  raw  materials 
and  if  equipped  with  sufficient  product 
storage  capacity.  Two  or  more  process 
lines  may  share  recovery  and  ancillary 
equipment  such  as  utilities.  A  process 
line  is  either  an  entire  CPU,  or  one  of 
multiple  process  lines  which,  together, 
are  an  entire  CPU.  All  CPU  have  at  least 
one  process  line,  and  some  CPU  have 
more  than  one  process  line. 

Process  wastewater  means  wastewater 
which,  during  manufacturing  or 
processing,  comes  into  direct  contact 
with  or  results  fi-om  the  production  or 
use  of  any  raw  material,  intermediate 
product,  finished  product,  by-product, 
or  waste  product.  Examples  are  tank 
drawdown  or  feed  tank  drawdown; 
water  formed  during  a  chemical  reaction 
or  used  as  a  reactant;  water  used  to 
wash  impurities  from  organic  products 
or  reactants;  water  used  to  cool  or 
quench  organic  vapor  streams  through 
direct  contact;  water  used  to  wash 
equipment  between  batches;  and 
condensed  steam  from  jet  ejector 
systems  pulling  vacuum  on  vessels 
containing  VOC. 

Process  wastewater  stream  means  a 
stream  that  contains  process  wastewater 
as  defined  in  this  section. 

Product  means  a  compound  or 
chemical  which  is  manufactured  by  the 
chemical  process  unit.  Isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants  are  not  considered 
products. 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use,  reuse,  or  sale. 
For  example,  a  recapture  device  may 
recover  chemicals  primarily  for 
disposal.  Recapture  devices  include,  but 
are  not  limited  to,  absorbers,  carbon 
adsorbers,  and  condensers. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  piupose  of 


recovering  chemicals  for  fuel  value  (i.is., 
net  positive  heating  value),  use,  reuse  or 
for  sale  for  fuel  value,  use,  or  reuse. 
Examples  of  equipment  that  may  be 
recovery  devices  include  absorbers, 
carbon  adsorbers,  condensers,  oil-water 
separators  or  organic-water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  imits.  For  purposes  of  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart, 
recapture  devices  are  considered 
recovery  devices. 

Relief  valve  means  a  valve  used  only 
to  release  an  unplanned,  non-routine 
discharge.  A  relief  valve  discharge  can 
result  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage. 

Research  and  development  facility 
means  laboratory  and  pilot  plant 
operations  whose  primary  purpose  is  to 
conduct  research  and  development  into 
new  processes  and  products,  where  the 
operations  are  under  the  close 
supervision  of  technically  trained 
personnel,  and  is  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale,  except  in  a  de  minimis  manner. 

Residual  means  any  liquid  or  solid 
material  containing  VOC  that  is 
removed  from  a  wastewater  stream  by  a 
waste  management  unit  or  treatment 
process  that  does  not  destroy  organic 
compounds  (nondestructive  unit). 
Examples  of  residuals  from 
nondestructive  wastewater  management 
units  are:  the  organic  layer  and  bottom 
residue  removed  by  a  decanter  or 
organic-water  separator  and  the 
overheads  from  a  steam  stripper  or  air 
stripper.  Examples  of  materials  which 
are  not  residuals  are:  silt;  mud;  leaves; 
bottoms  from  a  steam  stripper  or  air 
stripper;  and  sludges,  ash,  or  other 
materials  removed  from  wastewater 
being  treated  by  destructive  devices 
such  as  biological  treatment  imits  and 
incinerators. 

Secondary  fuel  means  a  fuel  fired 
through  a  burner  other  than  the  primary 
fuel  burner  that  provides  supplementary 
heat  in  addition  to  the  heat  provided  by 
the  primary  fuel. 

Sewer  line  means  a  lateral,  tnmk  line, 
branch  line,  or  other  conduit  including, 
but  not  limited  to,  grates,  trenches,  etc., 
used  to  convey  wastewater  streams  or 
residuals  to  a  downstream  waste 
management  unit. 

Shutdown  means  for  purposes 
including,  but  not  limited  to,  periodic 
maintenance,  replacement  of 
equipment,  or  repair,  the  cessation  of 


operation  of  a  chemical  process  unit  or 
a  reactor,  air  oxidation  reactor, 
distillation  unit,  waste  management 
unit,  equipment  required  or  used  to 
comply  with  this  subpart,  or  emptying 
and  degassing  of  a  storage  vessel. 
Shutdown  does  not  include  the  routine 
rinsing  or  washing  of  equipment  in 
batsh  operation  between  batches. 

Single-seal  system  means  a  floating 
roof  having  one  continuous  seal  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof.  This  seal  may 
be  a  vapor-mounted,  liquid-mounted,  or 
metallic  shoe  seal. 

Specific  gravity  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  specific  gravity  and  having  a 
minimum  accuracy  of  ±0.02  specific 
grayity  units. 

Start-up  means  the  setting  into 
operation  of  a  chemical  process  unit  or 
a  reactor,  air  oxidation  reactor, 
distillation  imit,  waste  management 
imit,  or  equipment  required  or  used  to 
comply  with  this  subpart  or  a  storage 
vessel  after  emptying  and  degassing. 
Start-up  includes  initial  start-up, 
operation  solely  for  testing  equipment, 
the  recharging  of  equipment  in  batch 
operation,  and  transitional  conditions 
due  to  changes  in  product  for  flexible 
operation  units. 

Start-up,  shutdown,  and  malfunction 
plan  means  the  plan  required  under 
§60.787  of  this  subpart.  This  plan 
details  the  procedures  for  operation  and 
maintenance  of  the  affected  facility 
during  periods  of  start-up,  shutdown, 
and  malfunction. 

Steam  jet  ejector  means  a  steam 
nozzle  which  discharges  a  high-velocity 
jet  across  a  suction  chamber  that  is 
connected  to  the  equipment  to  be 
evacuated. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  contain  one  or  more  of  VOC 
and  that  has  been  assigned,  according  to 
the  procedures  in  §  60.770(f)  of  this 
subpart,  to  a  chemical  process  unit  that 
is  subject  to  this  subpart.  Storage  vessel 
does  not  include: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  on  204.9  kilopascals 
and  without  VOC  emissions  to  the 
atmosphere; 

(3)  Vessels  with  capacities  smaller 
than  38  cubic  meters; 

(4)  Vessels  storing  organic  liquids  that 
contain  VOC  only  as  impurities; 

(5)  Bottom  receivers  tanks; 

(6)  Surge  control  vessels;  or 

(7)  Wastewater  storage  tanks. 
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Surface  impoundment  means  a  waste 
management  unit  which  is  a  natural 
topographic  depression,  raanmade 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  Hned  with  manmade 
materials),  which  is  designed  to  hold  an 
accumulation  of  liquid  wastes  or  waste 
containing  free  liquids.  A  surface 
impoundment  is  used  for  the  purpose  of 
treating,  storing,  or  disposing  of 
wastewater  or  residuals,  and  is  not  an 
injection  well.  Examples  of  surface 
impoundments  are  equalization, 
settling,  and  aeration  pits,  ponds,  and 
lagoons. 

Tank  drawdown  means  any  material 
or  mixture  of  materials  discharged  from 
a  product  tank,  feed  tank,  or 
intermediate  tank  for  the  purpose  of 
removing  water  or  other  contaminants 
from  the  tank. 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  a 
minimum  accuracy  of  (a)  ±1  percent  of 
the  temperature  being  monitored 
expressed  in  degrees  Celsius  or  (b)  ±0.5 
degrees  Celsius  (°C),  whichever  number 
is  greater  (i.e.,  has  the  highest  absolute 
value). 

Treatment  process  means  a  specific 
technique  that  removes  or  destroys  the 
organics  in  a  wastewater  or  residual 
stream  such  as  a  steam  stripping  unit, 
thin-film  evaporation  unit,  waste 
incinerator,  biological  treatment  unit,  or 
any  other  process  appHed  to  wastewater 
streams  or  residuals  to  comply  with 
§60.779  of  this  subpart.  Most  treatment 
processes  are  conducted  in  tanks. 
Treatment  processes  are  a  subset  of 
waste  management  units. 

Unit  operation  means  one  or  more 
pieces  of  process  equipment  used  to 
make  a  single  change  to  the  physical  or 
chemical  characteristics  of  one  or  more 
process  streams.  Unit  operations 
include,  but  are  not  hmited  to,  reactors, 
distillation  units,  extraction  columns, 
absorbers,  decanters,  dryers, 
condensers,  and  filtration  equipment. 

Vapor-mounted  sea]  means  a 
continuous  seal  that  completely  covers 
the  annular  space  between  the  wall  of 
the  storage  vessel  or  waste  management 
unit  and  the  edge  of  the  floating  roof 
and  is  mounted  such  that  there  is  a 
vapor  space  between  the  stored  liquid 
and  the  bottom  of  the  seal. 

Volatile  organic  compound,  volatile 
organic  compounds.  VOC  means 
substances  defined  as  volatile  organic 
compounds  in  40  CFR  51.100(s)  and  not 
excluded  or  exempted  by  that  section, 
except  that  any  substance  with  a 
Henry's  law  constant  less  than  or  equal 
to  0.1  y/x  atmosphere  per  mole  fraction 
as  determined  according  to  appendix  J 


of  this  subpart  is  not  a  VOC  for  purposes 
of  this  subpart. 

Waste  management  unit  means  the 
equipment,  structure(s).  or  device(s) 
used  to  convey,  store,  treat,  or  dispose 
of  wastewater  streams  or  residuals. 
Examples  of  waste  management  units 
include:  wastewater  tanks,  surface 
impoundments,  individual  drain 
systems,  and  biological  wastewater 
treatment  units.  Examples  of  equipment 
that  may  be  waste  management  units 
include  containers,  air  flotation  units, 
oil-water  separators  or  organic-water 
separators,  or  organic  removal  devices 
such  as  decanters,  strippers,  or  thin-film 
evaporation  units.  If  such  equipment  is 
used  for  recovery  then  it  is  part  of  a 
chemical  process  unit  and  is  not  a  waste 
management  unit. 

Wastewater  is  either  a  process 
wastewater  or  a  maintenance 
wastewater  and  means  water  that: 

(1)  Contains  either: 
(i)  An  annual  average  concentration  of 

VOC  of  at  least  50  parts  per  million  by 
weight  at  the  point  of  determination  and 
has  an  annual  average  flow  rate  of  0.02 
liter  per  minute  or  greater;  or 

(ii)  An  annual  average  concentration 
of  VOC  of  at  least  10.000  parts  per 
milUon  by  weight  at  the  point  of 
determination  at  any  flow  rate,  and  that 

(2)  Is  discarded  from  a  chemical 
process  unit  as  defined  in  this  section. 

Wastewater  stream  means  a  stream 
that  contains  wastewater  as  defined  in 
this  subpart. 

Wastewater  tank  means  a  stationary 
waste  management  unit  that  is  designed 
to  contain  an  accumulation  of 
wastewater  or  residuals  and  is 
constructed  primarily  of  non-earthen 
materials  (e.g.,  wood,  concrete,  steel, 
plastic)  which  provide  structural 
support.  Wastewater  tanks  used  for  flow 
equalization  are  included  in  this 
definition. 

Water  seal  controls  means  a  seal  pot, 
p-leg  ti^p,  or  other  type  of  trap  filled 
with  water  (e.g,  flooded  sewers  that 
maintain  water  levels  adequate  to 
prevent  air  flow  through  the  system) 
that  creates  a  water  barrier  between  the 
sewer  line  and  the  atinosphere.  The 
water  level  of  the  seal  shall  be 
maintained  in  the  vertical  leg  of  a  drain 
in  order  to  be  considered  a  water  seal. 


§  60.772    Modification  and  reconstruction. 

(a)  General.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (b),  (c),  (d),  (f),  (g),  (h)  and 
(j)  of  this  section  to  determine  whether 
a  designated  CPU  that  is  neither  a 
flexible  operating  unit  or  part  of  a 
flexible  operating  unit  has  been  or  will 
be  modified.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 


paragraphs  (b),  (c),  (e),  (f),  (g),  (h)  and  (j) 
of  this  section  to  determine  whether  a 
designated  CPU  that  is  a  flexible 
operating  unit  or  part  of  a  flexible 
operating  unit  has  been  or  will  be 
modified.  The  owner  or  operator  shall 
follow  the  procedures  specified  in 
paragraph  (k)  of  this  section  to 
determine  whether  a  designated  CPU 
has  been  or  will  be  reconstructed. 

(b)  Determining  modification 
Modification  determinations  are  based 
on  the  designated  CPU.  To  determine 
whether  a  modification  has  occurred  or 
will  occur,  the  owner  or  operator  shall 
follow  the  procedures  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section. 

(1)  Designate  the  physical  or 
operational  change  as  a  modification. 

(2)  Determine  whether  the  physical  or 
operational  change  constitutes  a 
modification  by  evaluating  whether 
VOC  emissions  from  process  wastewater 
and  aqueous  in-process  streams 
increased  as  a  result  of  the  physical  or 
operational  change.  To  make  this 
determination,  the  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraph  (d)  or  (e).  and  in  paragraphs 
(f).  (g).  (h)  and  (j)  of  this  section,  as 
appropriate.  Physical  and  operational 
changes  that  are  not.  by  themselves, 
considered  modifications  under  this 
subpart  are  listed  in  paragraph  (c)  of  this 
section. 

(c)  Physical  or  operational  changes 
that  are  not  modifications.  The  changes 
hsted  in  this  paragraph  (c)  shall  not.  by 
themselves,  be  considered  modifications 
under  this  subpart.  Section  60.14(e) 
does  not  apply  for  the  purposes  of  this 
subpart. 

(1)  Maintenance,  repair,  and 
replacement  which  the  Administrator 
determines  to  be  routine  for  a  source 
category,  subject  to  the  provisions  of 
§60.15  of  this  part.  Replacement  of 
spent  catalyst  with  like  catalyst  is  not  a 
modification. 

(2)  An  increase  in  the  hours  of 
operation. 

(3)  Physical  or  operational  changes 
that  cost  less  than  12.5  percent  of  the 
original  cost  of  the  existing  designated 
CPU  as  adjusted  to  reflect  capital 
improvements,  casualty  losses,  and 
defunct  equipment.  Neither  account 
depreciation  or  deflation  is  an  allowable 
adjustment.  The  owner  or  operator  shall 
keep  a  record  or  shall  provide 
documentation  on  demand 
documenting  that  the  cost  was  less  than 
12.5  percent. 

(4)  The  relocation  or  change  in 
owmership  of  an  existing  facility. 

(d)  Determining  VOC  emissions 
generated  by  a  designated  CPU  that  is 
neither  a  flexible  operation  unit  or  part 
of  a  flexible  operation  unit.  For  a 
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designated  CPU  that  is  neither  a  flexible 
operation  unit  or  part  of  a  flexible 
operation  unit,  the  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (d)(1)  through  (d)(4)  of  this 
section  to  determine  whether  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams  have 
increased  or  will  increase  after  a 
physical  or  operational  change  has 
occurred.  The  owner  or  operator  is 
required  to  evaluate  only  those  process 
wastewater  and  aqueous  in-process 
streams  that  are  affected  (i.e.,  changed 
or  created)  by  the  physical  or 
operational  change.  For  the  purposes  of 
this  section,  "affected  process 
wastewater  stream"  and  "affected 
aqueous  in-process  stream"  mean 
process  wastewater  streams  and 
aqueous  in-process  streams  changed  or 
created  by  a  physical  or  operational 
change.  The  owner  or  operator  shall 
keep  a  record  or  shall  provide 
documentation  on  demand  showing 
how  it  was  determined  that  a  process 
wastewater  or  aqueous  in-process 
stream  was  not  affected  by  a  physical  or 
operational  change.  At  a  minimum  this 
documentation  shall  document 
concentration  and  flow  rate  of  affected 
process  wastewater  and  aqueous  in- 
process  streams  both  before  and  after  a 
physical  or  operational  change. 

(1)  Identify  the  designated  CPU. 
Identify  the  designated  CPU  that  has 
undergone  or  will  undergo  a  physical  or 
operational  change. 

(2)  Determine  VOC  eniissions  before  a 
physical  or  operational  change.  For 
each  affected  process  wastewater  and 
aqueous  in-process  stream,  the  owner  or 
operator  shall  determine  VOC  emissions 
before  a  physical  or  operational  change, 
i.e.,  baseline  emissions,  using  VOC 
emissions  or  VOC  mass  flow  rate  as  a 
surrogate  for  VOC  emissions.  VOC 
emissions  and  mass  flow  rate  shall  be 
determined  as  specified  in  paragraph  (f) 
of  this  section.  The  baseline  VOC 
emissions  or  baseline  VOC  mass  flow 
rate  for  process  wastewater  cuid  aqueous 
in-process  streams  shall  be  summed  as 
specified  in  paragraph  (j)  of  this  section. 

(3)  Determine  VCX!  emissions  after  a 
physical  or  operational  change.  For 
each  affected  process  wastewater  or 
aqueous  in-process  stream,  the  owner  or 
operator  shall  determine  VOC  emissions 
after  a  physical  or  operational  change, 
using  VOC  emissions  or  VOC  mass  flow 
rate  as  a  surrogate  for  VOC  emissions. 
VOC  emissions  and  mass  flow  rate  shall 
be  determined  as  specified  in  paragraph 
(f)  of  this  section.  The  VOC  emissions  or 
VOC  mass  flow  rate  for  process 
wastewater  and  aqueous  in-process 
streams  shall  be  summed  as  specified  in 
paragraph  (j)  of  this  section. 


(4)  Compare  the  sum  of  baseline  VOC 
emissions  and  the  sum  of  VOC 
emissions  after  a  physical  or  operational 
change. 

(i)  VOC  emissions.  The  owner  or 
operator  shall  compare  the  sum  of 
baseline  VOC  emissions  to  the  sum  of 
VOC  emissions  after  the  physical  or 
operational  change.  If  the  sum  of  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams  after  the 
physical  or  operational  change  are 
greater  than  the  sum  of  baseline  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams,  the  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams  have 
increased  for  the  designated  CPU. 

(ii)  VOC  mass  flow  rate  as  a  surrogate 
for  VOC  emissions.  For  process 
wastewater  streams,  the  owner  or 
operator  shall  compare  the  sum  of 
baseline  VOC  mass  flow  rate  at  the  point 
of  determination  to  the  sum  of  VOC 
mass  flow  rate  at  the  point  of 
determination  after  the  physical  or 
operational  change.  The  owner  or 
operator  shall  compare  the  sum  of 
baseline  VOC  mass  flow  rate  for 
aqueous  in-process  streams  to  the  sum 
of  VOC  mass  flow  rate  for  aqueous  in- 
process  streams  after  the  physical  or 
operational  change.  If  the  sum  of  VOC 
mass  flow  rate  at  the  point  of 
determination  after  the  physical  or 
operational  change  is  greater  than  the 
sum  of  baseline  VOC  mass  flow  rate  at 
the  point  of  determination,  the  VOC 
mass  flow  rate  has  increased  and  the 
VOC  emissions  have  increased  for  the 
designated  CPU.  If  the  sum  of  VOC  mass 
flow  rate  for  aqueous  in-process  streams 
after  the  physical  or  operational  change 
is  greater  than  the  sum  of  baseline  VOC 
mass  flow  rate  of  aqueous  in-process 
streams,  the  VOC  mass  flow  rate  has 
increased  and  the  VOC  emissions 
increased  for  the  designated  CPU.  Once 
a  determination  has  been  made  that 
VOC  mass  flow  rate  has  increased, 
either  at  the  point  of  determination  or 
for  aqueous  in-process  streams,  the 
owner  or  operator  may  elect  not  to  make 
the  other  comparison. 

(e)  Determining  VOC  emissions 
generated  by  a  designated  CPU  that  is 
a  flexible  operation  unit  or  part  of  a 
flexible  operation  unit.  For  a  designated 
CPU  that  is  a  flexible  operation  unit  or 
part  of  a  flexible  operation  unit,  the 
owner  or  operator  shall  follow  the 
procedures  specified  in  paragraphs 
(e)(1)  through  (e)(5)  of  this  section  to 
determine  whether  VOC  emissions  from 
process  wastewater  and  aqueous  in- 
process  streams  have  increased  or  will 
increase  after  a  physical  or  operational 
change  has  occiured.  The  owner  or 
operator  is  required  to  evaluate  only 


those  process  wastewater  and  aqueous 
in-process  streams  that  are  affected  (i.e., 
changed  or  created)  by  the  physical  or 
operational  change. 

(1)  Identify  the  designated  CPU  that 
has  undergone  or  will  undergo  a 
physical  or  operational  change. 

[2}  Select  the  baseline  product.  The 
owTier  or  operator  shall  select  a  baseline 
product  from  those  products  that  the 
designated  CPU  is  capable  of  producing 
without  a  change  in  physical  or 
operational  design.  The  owner  or 
operator  shall  use  best  engineering 
judgement  and  consider  the  information 
specified  in  paragraphs  (e)(2)(i)(A) 
through  (e)(2)(i)(D)  of  this  section  in 
identifying  these  products.  Products  the 
owTier  or  operator  shall  not  consider  are 
specified  in  paragraphs  (e)(2)(ii)(A) 
through  (e)(2)(ii)(C)  of  this  section. 

(i)  Products  that  could  be  produced  by 
the  designated  CPU. 

(A)  Products  the  designated  CPU 
currently  produces. 

(B)  Products  that  the  designated  CPU 
has  produced  in  the  past,  provided  that 
a  change  in  physical  or  operational 
design  has  not  occurred  since  the 
product  was  last  produced. 

(C)  Products  that  the  designated  CPU 
reasonably  can  produce  without  having 
to  change  the  physical  or  operational 
design. 

(D)  Products  that  similar  designated 
CPU  have  produced. 

(ii)  Products  that  could  not  be 
produced  by  the  CPU. 

(A)  Products  that  would  require  a 
change  in  the  physical  or  operational 
design  of  the  designated  CPU. 

(B)  Products  which  cannot  reasonably 
be  produced,  including  products  which 
cannot  be  reasonably  produced  in 
contmercially  viable  quantities, 
products  which  are  not  sold  in 
commerce,  and  products  for  which  no 
commercial  market  is  reasonably 
foreseeable  or  for  which  there  is  no 
known  use  in  commerce. 

(C)  Products  for  which  the  designated 
CPU  may  have  the  theoretical  physical 
capacity  to  produce,  but  for  which  the 
owner  or  operator  does  not  have  the 
technical  knowledge  necessary  to 
produce  that  product  and  cannot, 
through  exercise  of  reasonable  due 
diligence,  obtain  the  requisite  technical 
knowledge. 

(3)  Determine  VOC  emissions  before  a 
physical  or  operational  change.  For 
each  affected  process  wastewater  and 
aqueous  in-process  stream,  the  owner  or 
operator  shall  determine  VOC  emissions 
bef6re  a  physical  or  operational  change, 
i.e.,  baseline  emissions,  using  VOC 
emissions  or  VOC  mass  flow  rate  as  a 
surrogate  for  VOC  emissions.  VOC 
emissions  and  mass  flow  rale  shall  be 
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determined  as  specified  in  paragraph  (f) 
of  this  section.  BaseHne  VOC  emissions 
shall  be  based  on  production  of  the 
baseline  product.  The  VOC  emissions  or 
VOC  mass  flow  rate  for  each  process 
wastewater  or  aqueous  in-process 
stream  shall  be  summed  as  specified  in 
paragraph  (j)  of  this  section. 

(4)  Determine  VOC  emissions  after  a 
physical  or  operational  change.  For 
each  process  wastewater  and  aqueous 
in-process  stream,  the  owner  or  operator 
shall  determine  the  sum  of  VOC 
emissions  after  a  physical  or  operational 
change  using  VOC  emissions  or  VOC 
mass  flow  rate  as  a  surrogate  for  VOC 
emissions.  VOC  emissions  and  mass 
flow  rate  shall  be  determined  as 
specified  in  paragraph  (0  of  this  section. 
The  VOC  emissions  or  VOC  mass  flow 
rate  for  each  process  wastewater  or 
aqueous  in-process  stream  shall  be 
summed  as  specified  in  paragraph  (j)  of 
this  section.  VOC  emissions  after  the 
physical  or  operational  change  shall  be 
based  on  the  production  of  the  product 
or  products  that  are  produced  after  the 
physical  or  operational  change.  The 
owner  or  operator  may  consider  only 
the  new  product(s). 

(5)  Compare  baseline  VOC  emissions 
and  VOC  emissions  after  a  physical  or 
operational  change. 

(i)  VOC  emissions.  The  owner  or 
operator  shall  compare  the  sum  of 
baseline  VOC  emissions  to  the  sum  of 
VOC  emissions  after  the  physical  or 
operational  change.  If  the  sum  of  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams  after  the 
physical  or  operational  change  are 
greater  than  the  sum  of  baseline  VOC 
emissions  from  process  wastewater  and 
aqueous  in-process  streams,  the  VOC 
emissions  from  process  wastewater  and 


aqueous  in-process  streams  have 
increased  for  the  designated  CPU. 

(ii)  VOC  mass  flow  rate  as  a  surrogate 
for  VOC  emissions.  The  owner  or 
operator  shall  compare  baseline  VOC 
mass  flow  rate  at  the  point  of 
determination  to  VOC  mass  flow  rate  at 
the  point  of  determination  after  the 
physical  or  operational  change.  The 
owner  or  operator  shall  compare 
baseline  VOC  mass  flow  rate  for 
aqueous  in-process  streams  to  VOC 
mass  flow  rate  for  aqueous  in-process 
streams  after  the  physical  or  operational 
change.  If  the  VOC  mass  flow  rate  at  the 
point  of  determination  after  the  physical 
or  operational  change  is  greater  than  the 
baseline  VOC  mass  flow  rate  at  the  point 
of  determination,  the  VOC  mass  flow 
rate  has  increased  and  the  VOC 
emissions  have  increased  for  the 
designated  CPU.  If  the  VOC  mass  flow 
rate  for  aqueous  in-process  streams  after 
the  physical  or  operational  change  is 
greater  than  the  baseline  VOC  mass  flow 
rate  of  aqueous  in-process  streams,  the 
VOC  mass  flow  rate  has  increased  and 
the  VOC  emissions  have  increased  for 
the  designated  CPU.  Once  a 
determination  has  been  made  that  VOC 
mass  flow  rate  has  increased,  either  at 
the  point  of  determination  or  for 
aqueous  in-process  streams,  the  owner 
or  operator  may  elect  not  to  make  the 
other  comparison. 

(0  Determining  VOC  emissions.  VOC 
emissions  shall  be  determined  using 
either  VOC  emissions  or  mass  flow  rate 
as  a  surrogate  for  VOC  emissions.  VOC 
emissions  and  mass  flow  rate  shall  be 
determined  on  an  annual  average  basis. 
To  determine  VOC  emissions  using  the 
default  fraction  emitted  value,  Fe,  for 
the  individual  drain  system  and  the 
treatment  process,  the  ovmer  or  operator 


shall  use  the  procedures  specified  in 
paragraph  {f)(l)  of  this  section.  To 
determine  VOC  emissions  using  site- 
specific  modeling  for  the  individual 
drain  system  and  either  the  default  Fe 
values  for  the  treatment  process  or  VOC 
emissions  for  the  treatment  process,  the 
ovmer  or  operator  shall  use  the 
procedures  specified  in  paragraph  (0(2) 
of  this  section.  To  determine  VOC 
emissions  using  annual  average  mass 
flow  rate  as  a  surrogate  for  emissions, 
the  ovraer  or  operator  shall  follow  the 
procedures  specified  in  paragraph  (fl(3) 
of  this  section. 

(1)  Calculate  VOC  emissions  using  the 
default  fraction  emitted  value,  Fe,  for 
the  individual  drain  system  and  the 
treatment  process.  For  each  process 
wastewater  stream  and  aqueous  in- 
process  stream,  the  ovmer  or  operator 
shall  calculate  VOC  emissions  using  the 
default  Fe  values  for  the  individual 
drain  system  and  the  treatment  process 
and  use  equation  1  in  this  paragraph 
(f)(1).  The  default  Fe  values  for  the 
individual  drain  system  and  the 
treatment  process  are  listed  in  table  2  in 
appendix  J  of  this  part.  Annual  average 
concentration  shall  be  determined  using 
the  procedures  specified  in  paragraph 
(g)(1)  of  this  section.  Annual  average 
flow  rate  shall  be  determined  using  the 
procedures  specified  in  paragraph  (h)  of 
this  section.  The  owner  or  operator  is 
not  required  to  determine  the 
concentration  of  VOC  that  are  not 
reasonably  expected  to  be  in  the 
process.  The  owner  or  operator  is 
required  to  consider  only  VOC  included 
on  the  stream-specific  list  of  VOC  when 
measuring  VOC  concentrations.  The 
stream-specific  list  of  VOC  shall  be  as 
determined  as  specified  in  §  60.778  of 
this  subpart. 
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VOC  emissions- (6.0*10-^)* AQ*H5;ACi*Fei  (Eqn  1) 


Where: 

VOC  emissions=Annual  average 
emissions  of  VOC,  for  a  process 
wastewater  or  aqueous  in-process 
stream,  megagrams  per  year. 

AQ=Annual  average  flow  rate  of  the 
process  wastewater  stream  or 
aqueous  in-process  stream,  liters 
per  minute. 

H=Number  of  houirs  during  the 

designated  12-month  period  that 
the  process  wastewater  stream  or 
aqueous  in-process  stream  was 
generated,  hours  per  year. 

ACii=Annual  average  concentration  of 
VOC  i  of  the  process  wastewater 


stream  or  aqueous  in-process 
stream,  parts  per  million  by  weight. 

Fei=Fraction  emitted  of  VOC  i  for  the 
individual  drain  system  and  the 
treatment  process,  dimensionless. 
Fe  values  for  the  individual  drain 
system  and  the  treatment  process 
are  listed  in  table  2  in  appendix  J 
to  this  part. 

n=Total  number  of  VOC  in  process 
wastewater  stream  or  aqueous  in- 
process  stream. 

6.0  *  10-*=Conversion  factor.  1000 
kilograms  per  cubic  meter,  60 
minutes  per  hour,  10  ~3  cubic 
meters  per  liter,  10 -3  megagrams 
per  kilogram,  and  10-*  from  the 


parts  per  million  by  weight  factor 
(i.e..  ACi) 

(2)  Calculate  VOC  emissions  using 
site-specific  modeling  for  the  individual 
drain  system.  For  each  process 
wastewater  stream  and  aqueous  in- 
process  stream,  the  owner  or  operator 
shall  calculate  VOC  emissions  using 
site-specific  modeling  for  the  individual 
drain  system  as  determined  using  the 
procedures  specified  in  appendix  J  to 
this  part.  In  addition,  for  each  process 
wastewater  stream  and  aqueous  in- 
process  stream,  the  owner  or  operator 
shall  use  either  the  defauh  Fe  values  for 
the  treatment  process  or  VOC  emissions 
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for  the  treatment  process  as  specified  in 
this  paragraph  (f)(2),  and  use  either 
equation  2  or  equation  3  in  this 
paragraph  (f)(2).  Annual  average 
concentration  shall  be  determined  using 
the  procedures  specified  in  paragraph 
(g)(1)  of  this  section.  Annual  average 
flow  rate  shall  be  determined  using  the 
procedures  specified  in  paragraph  (h)  of 
this  section.  The  owner  or  operator  is 
not  required  to  determine  the 
concentration  of  VCXI  that  are  not 
reasonably  expected  to  be  in  the 
process.  The  owner  or  operator  is 


required  to  consider  only  VOC  included 
on  the  stream-specific  list  of  VCX!  when 
measuring  VOC  concentrations.  The 
stream-specific  list  of  VOC  shall  be 
determined  as  specified  in  §  60.778  of 
this  subpart. 

(i)  Determining  the  Fe  value  for  the 
treatment  process  or  VOC  emissions  for 
the  treatment  process.  If  the  treatment 
process  is  a  biological  treatment 
process,  the  owner  or  operator  shall  use 
the  default  Fe  values  for  the  treatment 
process  that  are  listed  in  table  2  in 
appendix  J  of  this  part.  If  the  treatment 
process  is  a  non-biological  treatment 


VOC  emissions- IDS  + 


(6.0*10"^)*  AQ*H5^AC,*Feti 


i=l 


Where: 

VOC  emissions=Annual  average 

emissions  of  VOC  for  a  process 
I      wastewater  or  aqueous  in-process 

stream,  megagrams  per  year. 
IDS=VOC  emissions  from  the  individual 

drain  system  determined  as 

specified  in  appendix  J  to  part  60, 

megagram  per  year. 
AQ=Annual  average  flow  rate  of  the 

process  wastewater  stream  or 

aqueous  in-process  stream,  liters 

per  minute. 
HcNumber  of  hoiu^  during  the 

designated  12-month  period  that 


Where: 

VOC  emissions=Annual  average 
emissions  of  VOC  for  a  process 
wastewater  or  aqueous  in-process   , 
stream,  megagrams  per  year. 

IDS=VOC  emissions  from  the  individual 
drain  system  determined  as 
specified  in  appendix  J  to  part  60, 
megagram  per  year. 

TP=VOC  emissions  from  the  treatment 
process  determined  as  specified  in 
paragraph  (f)(2)(iii)  of  this  section, 
megagrams  per  year. 


the  process  wastewater  stream  or 
aqueous  in-process  stream  was 
generated,  hours  per  year. 

ACi=Annual  average  concentration  of 
VOC  i  of  the  process  wastewater 
stream  or  aqueous  in-process 
stream,  parts  per  million  by  weight. 

Feti=Fraction  emitted  of  VOC  i  for  the 
treatment  process,  dimensionless. 
Fe  values  for  the  treatment  process 
shall  be  determined  as  specified  in 
paragraph  (f)(2)(i)  of  this  section. 

n=Total  number  of  VOC  in  process 
wastewater  stream  or  aqueous  in- 
process  stream. 

VOC  emissions  -  IDS  -h  TP        (Eqn  3) 


(3)  Determining  annual  average  VOC 
mass  flow  rate  as  a  surrogate  for  VOC 
emissions. 

(i)  Annual  average  concentration  shall 
be  determined  using  the  procedures 
specified  in  paragraph  (g)(2)  of  this 
section.  Method  250  of  40  CFR  part  60, 
appendix  A,  shall  be  used  to  determine 
annual  average  concentration. 

(ii)  Annual  average  flow  rate  shall  be 
determined  using  the  procedures 
specified  in  paragraph  (h)  of  this 
section.  The  owner  or  operator  is  not 
required  to  determine  the  concentration 


process,  the  owner  or  operator  shall  use 
performance  test  data  or  design 
evaluaitions  to  determine  the  VOC 
emissions  for  all  VOC  emissions 
generated  by  the  treatment  process  as 
specified  in  §60.779(j)(l)  of  this 
subpart. 

(ii)  Equation  2.  Use  equation  2  when 
the  treatment  process  is  a  biological 
treatment  process  and  the  default  Fe  for 
the  treatment  process  is  used.  The 
default  Fe  values  for  the  treatment 
process  are  listed  in  table  2  in  appendix 
J  of  this  part. 


(Eqn  2) 


6.0  *  10-*=Conversion  factor,  1000 

kilograms  per  cubic  meter,  60 
'minutes  per  hour,  10  ~^  cubic 

meters  per  liter,  10  ~  ^  megagrams 
"per  kilogram,  and  10 ~*  from  the 

parts  per  million  by  weight  factor 

(i.e.,  Aci) 

(ii)  Equation  3.  Use  equation  3  when 
the  treatment  process  is  a  non-biological 
treatment  process  and  VOC  emissions 
for  the  treatment  process  is  determined 
using  performance  test  data  or  design 
evaluations. 


of  VOC  that  are  not  reasonably  expected 
to  be  in  the  process.  The  owmer  or 
operator  is  required  to  consider  only 
VOC  included  on  the  stream-specific  list 
of  VOC  when  measuring  VOC 
concentrations.  The  stream-specific  list 
of  VOC  shall  be  as  determined  as 
specified  in  §60.778  of  this  subpart, 
(iii)  Determine  the  annual  average 
VOf  mass  flow  rate  using  equation  2  in 
paragraph  (f)(2)  of  this  section  for  each 
individual  process  wastewater  stream  at 
the  point  of  determination  and  for  each 
aqueous  in-process  stream. 


n 

QMW  =  (6.0*10"^)*AQ*5^ACi  (Eqn  4) 


Where: 

QMW=Mass  flow  rate  of  VOC,  for  a 
process  wastewater  or  aqueous  in- 
process  stream,  kilograms  per  hour. 

^Q=Annual  average  flow  rate  of  the 
process  wastewater  stream  or 


i=l 


aqueous  in-process  stream,  liters 
per  minute. 

ACi=Annual  average  concentration  of 
VOC  i  of  the  process  wastewater 
stream  or  aqueous  in-process 
stream,  parts  per  million  by  weight. 


n=Total  number  of  VOC  in  process 
-  wastewater  stream  or  aqueous  in- 
process  stream. 

p=Density  of  a  process  wastewater 
stream  or  aqueous  in-process 
stream,  kilograms  per  cubic  meter. 
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6.0  *  10~'=Conversion  factor,  1000 
kilograms  per  cubic  meter,  60 
minutes  per  hour,  10 -^  cubic 
meters  per  liter,  and  10  "*  from  the 
parts  per  million  by  weight  factor 
(i.e..  AC). 

(g)  Determining  annual  average 
concentration  for  a  process  wastewater 
stream  or  aqueous  in-process  stream. 
The  annual  average  concentration  shall 
be  a  flow-weighted  average 
representative  of  actual  or  anticipated 
operation  of  the  designated  CPU 
generating  the  process  wastewater  or 
aqueous  in-process  stream  generated  by 
the  designated  CPU  over  the  designated 
12-month  period.  Flow-weighted  annual 
average  concentration  for  VCX:  shall  be 
calculated  as  the  total  mass  of  VOC 
occurring  in  the  process  wastewater 
stream  or  aqueous  in-process  stream 
during  the  designated  12-month  period 
divided  by  the  total  mass  of  the  process 
wastewater  stream  or  aqueous  in- 
process  stream  during  the  same 
designated  i2-month  period.  The  owner 
or  operator  shall  determine  the  annual 
average  concentration  using  the 
procedures  specified  in  paragraphs 
(gJdKi)  through  (g)(l)(iv)  of  this  section. 
The  owner  or  operator  is  required  to 
consider  only  VOC  included  on  the 
stream-specific  list  of  VOC  when 
measuring  VOC  concentrations.  The 
stream-specific  list  of  VOC  shall  be  as 
determined  as  specified  in  §60.778  of 
this  subpart. 

(1)  VOC  emissions.  When  an  owner  or 
operator  is  determining  concentration  as 
part  of  determining  annual  average  VOC 
emissions  under  paragraph  (f)(1)  or 
paragraph  (f)(2)  of  this  section,  the 
procedures  in  paragraphs  (g)(l)(i) 
through  (g)(l)(iv)  of  this  section  shall  be 
used. 

(i)  For  process  wastewater  streams, 
the  annual  average  concentration  shall 
be  determined  either  at  the  point  of 
determination  or  downstream  of  the 
point  of  determination,  with  adjustment 
for  concentration  changes  made 
according  to  §  60.782(b)(6)  of  this 
subpart  if  a  point  downstream  of  the 
point  of  determination  is  used.  For 
aqueous  in-process  streams,  the  annual 
average  concentration  shall  be 
determined  before  the  point  of 
determination  and  shall  be  adjusted  for 
any  losses  of  VOC  to  the  atmosphere 
and  for  dilution. 

(ii)  The  procedures  specified  in 
§  60.782(b),  except  for  paragraph 
(b)(5)(i)(A).  of  this  subpart  shall  be  used 
for  determining  the  annual  average 
concentration.  The  procedures  specified 
in  §  60.782(b)  of  this  subpart  may  be 
used  in  combination,  and  no  one 


procedure  shall  take  precedence  over 
another. 

(iii)  A  minimum  of  three  wastewater 
samples  from  each  process  wastewater 
stream  or  aqueous  in-process  stream 
shall  be  taken.  Samples  may  be  grab 
samples  or  composite  samples. 

(iv)  Concentration  values  that  are  not 
determined  using  Method  25D  may  be 
adjusted  with  the  chemical's  Fm  value. 
Chemical-specific  Fm  factors  shall  be 
determined  as  specified  in  appendix  J  of 
this  part.  When  Fm  adjustments  are 
made,  they  shall  be  used  for  all 
compounds  and  in  all  instances  for  the 
purpose  of  this  section. 

(2)  VOC  mass  flow  rate.  When  an 
owner  or  operator  is  determining 
concentration  as  part  of  determining 
annual  average  VOC  mass  flow  rate 
under  paragraph  (f)(3)  of  this  section, 
the  procedures  specified  in  paragraph 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section  shall 
be  used.  Measurements  shall  be  taken  at 
the  point  of  determination. 

(i)  If  an  owner  or  operator  is 
measuring  concentration  as  part  of 
determining  annual  average  VOC  mass 
flow  rate  under  paragraph  (f)(3)  of  this 
section.  Method  25D  of  40  CFR  part  60. 
appendix  A  shall  be  used  to  determine 
annual  average  concentration. 

(ii)  A  minimum  of  three  wastewater 
samples  from  each  process  wastewater 
stream  or  aqueous  in-process  stream 
shall  be  taken.  Samples  may  be  grab 
samoles  or  composite  samples. 

(h)  Determining  annual  average  flow 
rate  for  a  process  wastewater  stream  or 
aqueous  in-process  stream.  The  annual 
average  flow  rate  shall  be  representative 
of  the  process  wastewater  stream  or 
aqueous  in-process  stream  generated  by 
the  designated  CPU  over  the  designated 
12-month  period.  The  owner  or  operator 
shall  consider  the  total  annual  average 
wastewater  volume  generated  by  the 
designated  CPU.  The  owner  or  operator 
shall  determine  the  aimual  average  flow 
rate  using  the  procedures  specified  in 
paragraphs  (h)(1)  and  (h)(2)  of  this 
section. 

(1)  For  process  wastewater  streams, 
the  annual  average  flow  rate  shall  be 
determined  either  at  the  point  of 
determination  or  dovkmstream  of  the 
point  of  determination,  with  adjustment 
for  flow  rate  changes  made  according  to 
§  60.782(c)(4)  of  this  subpart  if  a  point 
downstream  of  the  point  of 
determination  is  used.  For  aqueous  in- 
process  streams,  the  annual  average 
flow  rate  shall  be  determined  before  the 
point  of  determination,  and  the  owner 
or  operator  shall  make  corrections  if 
streams  are  mixed  or  treated  before 
being  measured. 

(2)  The  procedures  in  §60. 782(c)(1) 
through  (c)(3)  of  this  subpart  are 


considered  acceptable  procedures  for 
determining  flow  rate.  The  procedures 
in  §  60.782(c)(1)  through  (c)(3)  of  this 
subpart  may  be  used  in  combination, 
and  no  one  procedure  shall  take 
precedence  over  another. 

(i)  (Reserved) 

(j)  Sum  VOC  emissions  generated  by 
the  designated  CPU.—{i)  VOC 
emissions.  Sum  the  annual  average  VOC 
emissions,  as  calculated  in  paragraph 
(f)(1)  or  (f)(2)  of  this  section,  for  each 
process  wastewater  stream  and  each 
aqueous  in-process  stream  affected  by 
the  physical  or  operational  change  to 
determine  the  annual  average  VOC 
emissions  for  the  designated  CPU. 

(2)  VOC  mass  flow  rate.  Sum  the 
annual  average  VOC  mass  flow  rate,  as 
calculated  in  paragraph  (f)(3)  of  this 
section,  for  each  process  wastewater 
stream  affected  by  the  physical  or 
operational  change  to  determine  the 
annual  average  VOC  mass  flow  rate  for 
the  designated  CPU.  Sum  the  annual 
average  VOC  mass  flow  rate,  as 
calculated  in  paragraph  (f)(3)  of  this 
section,  for  each  aqueous  in-process 
stream  affected  by  the  physical  or 
operational  change  to  determine  the 
annual  average  VOC  mass  flow  rate  for 
the  designated  CPU.  Once  a 
determination  has  been  made  that  VOC 
emissions  have  increased,  the  owner  or 
operator  can  elect  not  to  make  the  other 
comparison. 

(k)  Reconstruction.  (1)  For  the 
purposes  of  this  subpart  "fixed  capital 
cost  of  the  new  components,"  as  used  in 
§  60.15  of  this  part,  includes  the  fixed 
capital  cost  of  all  depreciable 
components  which  are  replaced  within 
any  2-year  rolling  period  following 
September  12. 1994.  Replacement  costs 
shall  be  charged  to  the  first  day  the 
owner  or  operator  incurred  any 
expenses  involving  the  actual  work  of 
replacement,  i.e..  the  designated  CPU 
has  had  either  components  removed  in 
preparation  of  the  replacements  or 
components  added  as  replacements. 
When  replacement  of  components,  e.g., 
replacing  a  distillation  column,  is 
reasonably  viewed  as  a  project,  the  cost 
of  the  entire  project  shall  be  charged  to 
the  first  day  the  owner  or  operator 
incurred  any  expenses  involving  the 
actual  work  of  replacement. 

(2)  The  owner  or  operator  shall  either 
keep  a  record  for  the  purposes  of  this 
subpart  or  provide  on  demand 
docimientation  kept  for  financial  or  tax 
purposes  that  docimients  when  costs  for 
replacements  were  first  incurred  and  the 
costs  of  the  replacements. 
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§  60.773    Process  wastewater  provisions- 
General. 

(a)  Process  wastewater — general.  This 
paragraph  (a)  specifies  the  requirements 
applicable  to  process  wastewater 
streams  located  at  affected  facilities.  The 
owner  or  operator  shall  comply  with  the 
requirements  in  paragraphs  (a)(1) 
through  {a)(3)  of  this  section,  no  later 
than  Uie  applicable  dates  specified  iq 
§  60.770  of  this  subpart. 

(1)  Determine  wastewater  streams  to 
be  controlled.  Determine  whether  each 
wastewater  stream  requires  control  for 
VCX]  by  following  the  requirements  in 
either  paragraph  (b)  of  this  section, 
determining  Group  1  or  Group  2,  or 
paragraph  (c)  of  this  section,  designating 
Group  1,  and  comply  with  the 
requirements  in  paragraph  (d)  of  this 
section. 

(2)  Requirements  for  Group  1 
wastewater  streams.  For  wastewater 
streams  that  are  Group  1,  comply  with 
paragraphs  (a)(2)(i)  through  (a)(2)(ix)  of 
this  section. 

(i)  Comply  with  the  applicable 
requirements  for  wastewater  tanks, 
surface  impoundments,  containers, 
individual  drain  systems,  and  oil-water 
separators  as  specified  in  §  60.774  of 
this  subpart. 

(ii)  Comply  with  the  applicable 
requirements  for  control  of  VOC  for 
treatment  processes  and  the  test 
methods  and  procedures  to  determine 
compliance  as  specified  in  §§60.779 
and  60.783  of  this  subpart. 
Alternatively,  the  owner  or  operator 
may  elect  to  comply  with  the  treatment 
provisions  specified  in  paragraph  (e)  of 
this  section. 

(iii)  Comply  with  the  applicable 
control  device,  leak  inspection,  and 
delay  of  repair  provisions  as  specified  in 
§§60.780,  60.786,  and  60.777  of  this 
subpart,  unless  otherwise  specified  in 
this  subpart. 

(iv)  Comply  with  the  applicable 
monitoring  requirements  specified  in 
§60.781  of  this  subpart,  unless 
otherwise  specified  in  this  subpart. 

(v)  Comply  with  the  applicable 
reporting  and  recordkeeping 
requirements  specified  in  §§  60.784  and 
60.785  of  this  subpart,  unless  otherwise 
specified  in  this  subpart. 

(3)  Requirements  for  Group  2 
wastewater  streams.  For  wastewater 
streams  that  are  Group  2,  comply  with 
the  applicable  reporting  and 
recordkeeping  requirements  specified  in 
§§60.784  and  60.785  of  this  subpart. 

(b)  How  to  determine  Group  1  or 
Group  2  status.  This  paragraph  (b) 
provides  instructions  for  determining 
whether  a  process  wastewater  stream  is 
Group  1  or  Group  2.  Annual  average 
concentration  shall  be  determined 


according  to  the  procediu^s  specified  in 
§  60.782(b)  of  this  subpart.  Annual 
average  flow  rate  shall  be  determined 
according  to  the  procedures  specified  in 
§  60.782(c)  of  this  subpart. 

(1)  A  wastewater  stream  is  a  Group  1 
wastewater  stream  if: 

(i)  The  armual  average  concentration 
of  VOC  is  greater  than  or  equal  to  10,000 
parts  per  million  by  weight  at  any  flow 
rate:  or 

(ii)  The  annual  average  concentration 
of  VCXZ  is  greater  than  or  equal  to  500 
parts  per  million  by  weight  and  the 
annual  average  flow  rate  is  greater  than 
or  equal  to  1  hter  per  minute. 

(2)  A  wastewater  stream  is  a  Group  2 
wastewater  stream  if  it  is  not  a  Group  1 
wastewater  stream  by  the  criteria  in 
paragraph  (b)(1)  of  this  section. 

(c)  How  to  designate  a  Group  1 
wastewater  stream.  The  owner  or 
operator  may  elect  to  designate  a 
wastewater  stream  as  a  Group  1 
wastewater  stream  in  order  to  comply 
with  paragraph  (a)(1)  of  this  section.  To 
designate  a  wastewater  stream  or  a 
mixture  of  wastewater  streams  as  a 
Group  1  wastewater  stream,  the 
procedures  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  and 
§  60.782(a)(2)  of  this  subpart  shall  be 
followed. 

(1)  From  the  point  of  determination 
for  each  wastewater  stream  that  is 
included  in  the  Group  1  designation  to 
the  location  where  the  owner  or 
operator  elects  to  designate  such 
wastewater  stream(s)  as  a  Group  1 
wastewater  stream,  the  owner  or 
operator  shall  comply  with  all 
applicable  emission  suppression 
requirements  specified  in  §  60.774  of 
this  subpart. 

(2)  From  the  location  where  the  owner 
or  operator  designates  a  wastewater 
stream  or  mixture  of  wastewater  streams 
to  be  a  Group  1  wastewater  stream,  such 
Group  1  wastewater  stream  shall  be 
managed  in  accordance  with  all 
applicable  emission  suppression 
requirements  specified  in  §  60.774  of 
this  subpart  and  with  the  treatment 
requirements  in  §60.779  of  this  subpart. 

(d)  Owners  or  operators  shall  not 
discard  liquid  or  solid  organic  materials 
containing  greater  than  10,000  parts  per 
miUion  VOC  (as  determined  by  analysis 
of  the  stream  composition,  engineering 
calculations,  or  process  knowledge) 
from  a  chemical  process  unit  to  water  or 
wastewater,  imless  the  receiving  stream 
is  managed  and  treated  as  a  Group  1 
wastewater  stream.  This  prohibition 
does  not  apply  to  materials  from  the 
activities  listed  in  paragraphs  (d)(1) 
through  (d)(4)  of  this  section. 

(1)  Equipment  leaks; 


(2)  Activities  included  in 
maintenance  or  startup/shutdown/ 
malfunction  plans; 

(3)  Spills;  or 

(4)  Samples. 

(e)  Off-site  or  third-party  treatment. 
The  owner  or  operator  may  elect  to 
transfer  a  Group  1  wastewater  stream  or 
residual  removed  from  a  Group  1 
wastewater  stream  to  an  on-site 
treatment  operation  not  owned  or 
operated  by  the  owner  or  operator  of  the 
affected  facility  generating  the 
wastewater  stream  or  residual,  or  to  an 
off-site  treatment  operation. 

(l).The  owner  or  operator  transferring 
the  wastewater  stream  or  residual  shall: 

(i)  Comply  with  the  provisions 
sjjecified  in  §  60.774  of  this  subpart  for 
each  waste  management  unit  that 
receives  or  manages  a  Group  1 
wastewater  stream  or  residual  removed 
&t)m  a  Group  1  wastewater  stream  prior 
to  shipment  or  transport. 

(ii)  Include  a  notice  with  the 
shipment  or  transport  of  each  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream.  The 
notice  shall  state  that  the  wastewater 
stream  or  residual  contains  VOC  that  are 
to  be  treated  in  accordance  with  the 
provisions  of  this  subpart.  When  the 
transport  is  continuous  or  ongoing  (for 
example,  discharge  to  a  publicly-owned 
treatment  works),  the  notice  shall  be 
submitted  to  the  treatment  operator 
initially  and  whenever  there  is  a  change 
in  the  required  treatment.  These  notices 
shall  be  retained  by  the  owner  or 
operator  as  specified  in  §  60.785(c)  of 
this  subpart. 

(2)  The  owner  or  operator  may  not 
transfer  the  wastewater  stream  or 
residual  unless  the  transferee  has 
submitted  to  EPA  a  written  certification 
that  the  transferee  will  manage  and  treat 
any  Group  1  wastewater  stream  or 
residual  removed  from  a  Group  1 
wastewater  stream  received  from  a 
affected  faciUty  subject  to  the 
requirements  of  this  subpart  in 
accordance  with  the  requirements  of 
either  §§  60.774  through  60.786  of  this 
subpart  or  §60. 787(b)  of  this  subpart  if 
alternative  emission  Umitations  have 
been  granted  the  transferor  in 
accordance  with  those  provisions.  The 
certifying  entity  may  revoke  the  written 
certification  by  sending  a  written 
statement  to  EPA  and  the  owner  or 
operator  giving  at  least  90  days  notice 
that  the  certifying  entity  is  rescinding 
acceptance  of  responsibility  for 
compliance  with  the  regulatory 
provisions  listed  in  this  paragraph 
(e)(2).  Upon  expiration  of  the  notice 
peribd,  the  owner  or  operator  may  not 
transfer  the  wastewater  stream  or 
residual  to  the  treatment  operation. 
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(3)  By  providing  this  written 
certification  to  EPA  the  certifying  entity 
accepts  responsibility  for  compliance 
with  the  regulatory  provisions  listed  in 
paragraph  (e)(2)  of  this  section  with 
respect  to  any  shipment  of  wastewater 
or  residual  covered  by  the  written 
certification.  Failure  to  abide  by  any  of 
those  provisions  with  respect  to  such 
shipments  may  result  in  enforcement 
action  by  EPA  against  the  certifying 
entity  in  accordance  with  the 
enforcement  provisions  applicable  to 
violations  of  these  provisions  by  owners 
or  operators  of  affected  facilities. 

(4j  Written  certifications  and 
revocation  statements,  to  EPA  from  the 
transferees  of  wastewater  or  residuals 
shall  be  signed  by  a  responsible  official 
of  the  certifying  entity,  provide  the 
name  and  address  of  the  certifying 
entity,  and  be  sent  to  the  appropriate 
EPA  Regional  Office.  Such  written 
certifications  are  not  transferable  by  the 
treater. 

8  60.774    Wastewater  tanK,  surface 
impoundment,  container,  Individual  drain 
system,  and  oil-water  separator  provisions. 

(a)  Purpose  of  this  section.  (1)  This 
section  specifies  control  requirements 
for  the  following  waste  management 
units:  wastewater  tanks,  surface 
impoundments,  containers,  individual 
drain  systems,  and  oil-water  separators. 

(2)  For  each  waste  management  unit 
that  receives,  manages,  treats,  or 
otherwise  handles  a  Group  1  wastewater 
stream  or  a  residual  taken  from  a  Group 
1  wastewater  stream,  the  owner  or 
operator  shall  comply  with  one  of  the 
compliance  option  paragraphs  in  this 
section,  as  appropriate.  Paragraphs 
(a)(2)(i)  through  (a)(2)(v)  of  this  section 
list  the  compliance  options  and  waste 
management  units  to  which  they  apply. 
A  waste  management  unit  shall  be  in 
compliance  with  one  of  the  compfiance 
options  specified  in  this  section.  The 
same  compliance  option  does  not  have 
to  be  used  for  all  waste  management 
units  of  the  same  or  different  types.  A 
summary  of  the  compliance  options 
available  for  each  waste  management 
unit  is  provided  in  Table  3  of  this 
subpart. 

(ij  HON.  The  provisions  of  the 
"National  Emissions  Standard  for 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry."  also  known  as 
the  "HON,"  may  be  used  to  comply  for 
all  types  of  waste  management  units  as 
specified  in  paragraph  (c)  of  this 
section.  The  HON  is  located  in  40  CFR 
part  63.  subparts  F  and  G. 

(ii)  Standard-standards.  The 
provisions  of  the  "National  Emission 
Standards  for  Containers."  the 


"National  Emission  Standards  for 
Surface  Impoundments,"  the  "National 
Emission  Standards  for  Individual  Drain 
Systems."  and  the  "National  Emission 
Standards  for  Oil-Water  Separators  and 
Organic- Water  Separators,"  also  known 
as  the  standard-standards,  may  be  used 
as  a  compliance  option  as  specified  in 
paragraph  (d)  of  this  section.  These 
standard-standards  are  located  in  40 
CFR.  part  63.  subparts  PP.  QQ,  RR,  and 
W,  respectively. 

(iii)  Petroleum  Refinery  NSPS.  The 
provisions  of  the  "Standards  of 
Performance  for  VOC  Emissions  from 
Petroleum  Refinery  Wastewater 
Systems"  may  be  used  to  comply  for 
individual  drain  systems  as  specified  in 
paragraph  (e)  of  this  section.  The 
Peti-oleum  Refinery  NSPS  is  located  in 
40  CFR,  part  60,  subpart  QQQ. 
(iv)  RCRA.  subpart  CC.  The 
provisions  of  "Air  Emission  Standards 
for  Tanks.  Surface  Impoundments,  and 
Containers"  may  be  used  to  comply  for 
wastewater  tanks,  surface 
impoundments,  and  containers  as 
specified  in  paragraphs  (f)  and  (g). 
respectively,  of  this  section.  The  RCRA, 
subpart  CC  rules  are  located  in  40  CFR 
part  264,  subpart  CC  and  40  CFR,  part 
265.  subpart  CC. 

(v)  Benzene  Waste.  The  provisions  of 
the  "National  Emission  Standard  for 
Benzene  Waste  Operations"  may  be 
used  to  comply  for  all  types  of  waste 
management  units  as  specified  in 
paragraph  (h)  of  this  section.  The 
Benzene  Waste  rule  is  located  in  40  CFR 
part  61.  subpart  FF. 

(b)  General  requirements.  (1)  For  each 
wastewater  tank  that  receives,  manages, 
treats,  or  otherwise  handles  a  Group  1 
wastewater  stream  or  a  residual  taken 
from  a  Group  1  wastewater  stream  that 
meets  the  vapor  pressure  and  capacity 
cutoffs  presented  in  Table  4  of  this 
subpart.  The  owner  or  operator  shall 
choose  an  appropriate  control 
requirement  for  wastewater  tanks  as 
specified  in  Table  4  of  this  subpart. 

(2)  Table  5  of  this  subpart  provides  a 
summary  of  the  requirements  of  each 
compliance  option. 

(3)  Inspection  requirements.  When 
complying  with  one  of  the  six  control 
requirement  options  for  waste 
management  units,  listed  in  Table  3  of 
this  subpart,  the  owner  or  operator  shall 
comply  with  the  applicable  inspection 
provisions  corresponding  to  the  selected 
control  requirement  option. 

(4)  Definition  requirements.  When 
definitions  differ  between  this  subpart 
and  one  of  the  six  compliance  options, 
the  definitions  in  this  subpart  shall 
apply,  unless  the  specified  term  in  the 
selected  compliance  option  is  not 
defined  in  this  subpart.  In  such  cases, 


the  definitions  from  the  selected 
compliance  option  shall  apply. 

(5)  Owners  or  operators  shall  specify 
the  control  option  used  for  each  waste 
management  unit  as  specified  in 
§  60.784(c)  of  this  subpart. 

(c)  Requirements  for  Hazardous 
Organic  NESHAP  (HON)  compliance 
option.  Owners  or  operators  selecting 
the  HON  compliance  option  shall 
comply  with  paragraph  (c)(1)  of  this 
section  and  with  paragraph  (c)(2)  or 
(c)(3)  of  this  section. 

(1)  The  owner  or  operator  of  a  waste 
management  unit  that  is  subject  to  both 
40  CFR  part  63.  subparts  F  and  G  (HON) 
and  this  subpart  shall  comply  with 
eitiier  paragraph  (c)(2)  or  (c)(3)  of  this 
section.  The  owner  or  operator  of  a 
waste  management  unit  that  is  subject  to 
this  subpart  but  not  subject  to  the  HON 
shall  comply  with  paragraph  (c)(3)  of 
this  section. 

(2)  Comply  with  the  applicable 
requirements  specified  in  40  CFR  63.133 
through  63.137,  except  as  specified  in 
paragraphs  (c)(2)(i)(A)  through 
(c)(2)(i)(H)  of  this  section.  Comply  with 
the  control  device  provisions,  delay  of 
repair  provisions,  and  leak  inspection 
provisions  specified  in  40  CFR  63.139. 
63.140.  and  63.148  and  with  die 
monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
40  CFR  63.143,  63.146,  and  63.147. 
except  as  specified  in  paragraphs 
(c)(2)(ii)  through  {c)(2)(vii)  of  this 
section. 

(i)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.133  through 
63.137: 

(A)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  eneineering  and  safety  practices. 

(C)  When  the  term  "organic  HAP 
emissions"  or  "organic  hazardous  air 
pollutants  emissions"  is  used  in  40  CFR 
63.133.  the  term  "VOC  emissions"  shall 
apply  for  the  purposes  of  this  subpart. 

(D)  When  the  term  "organic  HAP 
vapors"  or  "organic  hazardous  air 
pollutants  vapors"  is  used  in  40  CFR 
63.133,  63.135,  and  63.137,  the  term 
"VOC  vapors"  shall  apply  for  the 
purposes  of  this  subpart. 

(E)  When  the  terms  "Group  1 
wastewater  stream"  or  "Group  2 
wastewater  stream"  are  used  in  40  CFR 
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ions  apply  to 
3.133  through 


63.133,  the  definitions  of  these  tenns 
contained  in  §60. 773(b)  shall  apply  for 
the  purposes  of  this  subpart. 

(F)  \^^en  the  determination  of 
equivalence  criteria  in  40  CFR  63.102(b) 
of  subpart  F  is  referred  to  in  40  CFR 
63.133  and  63.137,  the  provisions  in 

§  60.787(b)  of  this  subpart  shall  apply 
for  the  purposes  of  this  subpart. 

(G)  When  the  Notification  of 
Compliance  Status  requirements  in  40 
CFR  63.152(b)  are  referred  to  in  40  CFR 
63.133  and  63.137,  the  provisions  in 

§  60.784(c)  of  this  subpart  shall  apply 
for  the  purposes  of  this  subpart.  In 
addition,  when  information  is  required 
to  be  reported  according  to  40  CFR 
63.152(b)  in  the  Notification  of 
Compliance  Status,  the  information 
shall  be  reported  in  the  Notification  of 
Compliance  Status  required  by 
§  60.784(c)  of  this  subpart  for  the 
purposes  of  this  subpart. 

(H)  When  the  insj)ection  requirements 
for  waste  management  units  in  table  11 
of  the  appendix  to  subpart  G  of  40  CFR 
part  63  are  referred  to  in  40  CFR  63.136, 
table  11  of  the  appendix  to  subpart  G  of 
40  CFR  part  63  shall  apply  for  the 
purposes  of  this  subpart. 

(ii)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.139: 

(A)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  imit  in  accordance  with 
good  engineering  and  safety  practices. 

(C)  When  the  term  "organic  HAP 
emissions"  or  "organic  hazardous  air 
pollutants  emissions"  is  used  in  40  CFR 
63.139,  the  term  "VOC  emissions"  shall 
apply  for  the  purposes  of  this  subpart. 

03)  When  the  term  "organic  HAP 
concentration"  or  "organic  hazardous 
air  pollutants  concentration"  is  used  in 
40  CFR  63.139,  the  term  "VOC 
concentration"  shall  apply  for  the 
purposes  of  this  subpart. 

(E)  When  the  performance  standards 
for  treatment  processes  managing  Group 
1  wastewater  streams  and/or  residuals 
removed  firom  Group  1  wastewater 
streams  provisions  in  40  CFR  63.138  are 
referred  to  in  40  CFR  63.139,  the 
provisions  in  §60.779  shall  apply  for 
the  purposes  of  this  subpart. 

{¥)  mien  the  test  metnods  and 
procedures  to  determine  compliance 
requirements  in  40  CFR  63.145(i)  are 
referred  to  in  40  CFR  63.139,  the 


provisions  in  §60.783(1)  of  this  subpart 
shall  apply  for  the  purposes  of  this 
subpart. 

(G)  When  the  compliance 
demonstration  for  flares  requirements  in 
40  CFR  63.145(j)  are  referred  to  in  40 
CFR  63.139,  the  provisions  in  §  60.783(j) 
of  this  subpart  shall  apply  for  the 
purposes  of  this  subpart. 

(iii)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.140: 

(A)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressing  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(iv)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.143: 

(A)  Waste  management  imits  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  reUef  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  imit  in  accordance  with 
good  engineering  and  safety  practices. 

(C)  When  the  definitions  in  40  CFR 
63.101  of  subpart  F  or  in  40  CFR  63.111 
are  referred  to  in  40  CFR  63.143,  the 
provisions  in  §  60.771  of  this  subpart 
shall  apply  for  the  purposes  of  this 
subpart. 

(D)  When  the  performance  standards 
for  treatment  processes  managing  Group 
1  wastewater  streams  and/or  residuals 
removed  &t)m  Group  1  wastewater 
streams  provisions  in  40  CFR  63.138  are 
referred  to  in  40  CFR  63.143,  the 
provisions  in  §60.779  shall  apply  for 
the  purposes  of  this  subpart. 

(E)  When  the  request  for  approval  to 
monitor  alternative  parameters 
requirements  in  40  CFR  63.151(f)  are 
referred  to  in  40  CFR  63.143  the 
provisions  in  §  60.784(b)(6)  of  this 
subpart  shall  apply  for  the  purposes  of 
this  subpart. 

(v)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.146: 

(A)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 


not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(C)  When  the  Notification  of 
Compliance  Status  requirements  in  40 
CFR  63.152(b)  are  referred  to  in  40  CFR 
63.146,  the  provisions  in  §  60.784(c)  of 
this  subpart  shall  apply  for  the  purposes 
of  this  subpart.  In  addition,  when 
information  is  required  to  be  reported 
according  to  40  CFR  63.152(b)  in  the 
Notification  of  Compliance  Status,  the 
information  shall  be  reported  in  the 
Noti^cation  of  Compliance  Status 
required  by  §  60.784(c)  for  the  purposes 
of  this  subp>art. 

(D)  When  the  inspection  requirements 
for  waste  management  units  in  table  11 
of  the  appendix  to  subpart  G  of  40  CFR 
part  63  are  referred  to  in  40  CFR  63.146, 
table  11  of  the  appendix  to  subpart  G  of 
40  CFR  part  63  shall  apply  for  the 
purposes  of  this  subjiart. 

(E)  When  the  performance  standards 
for  treatment  processes  managing  Group 
1  wastewater  streams  and/or  residuals 
removed  from  Group  1  wastewater 
streams  provisions  in  40  CFR  63.138  are 
referred  to  in  40  CFR  63.146,  the 
provisions  in  §  60.779  shall  apply  for 
the  purposes  of  this  subpart. 

(Fj  VN^en  the  request  tor  approval  to 
monitor  alternative  parameters 
requirements  in  40  CFR  63.151(f)  are 
referred  to  in  40  CFR  63.146,  the 
provisions  in  §60. 784(b)(6)  of  this 
subpart  shall  apply  for  the  purposes  of 
thisrfubpart. 

(G)  When  the  Periodic  Report 
requirements  in  40  CFR  63.152(c)  are 
referred  to  in  40  CFR  63.146,  the 
provisions  in  40  CFR  63.152(c)  of  this 
subpart  that  are  applicable  to  waste 
management  units  shall  apply  for  the 
purposes  of  submitting  semiannual 
reports  in  this  subpart.  In  addition, 
when  information  is  required  to  be 
reported  according  to  40  CFR  63.152(c) 
in  the  Periodic  Report,  the  information 
shall  be  reported  in  the  semiannual 
report  required  by  40  CFR  63.152(c)  for 
the  purposes  of  this  subpart. 

(ra)  Tne  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.147: 

(A)  Waste  mrnagement  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
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except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(C)  When  the  term  "organic  hazardous 
air  pollutants"  is  used  in  40  CFR  63.147, 
the  term  "VCX)"  shall  apply  for  the 
purposes  of  this  subpart. 

(D)  When  the  third-party  treatment 
requirements  in  40  CFR  63.132(g)  are 
referred  to  in  40  CFR  63.147,  the 
provisions  in  §  60.773(e)  shall  apply  for 
the  purposes  of  this  subpart. 

(E)  When  the  process  knowledge  of 
the  wastewater  requirements  in  40  CFR 
63.144(b)(3)  or  (c)(1)  are  referred  to  in 
40  CFR  63.147,  the  provisions  in 
§  60.782(b)(3)  or  (c)(1)  shall  apply  for 
the  purposes  of  this  subpart. 

(F)  When  the  continuous  records 
requirements  in  40  CFR  63.152(0  are 
referred  to  in  40  CFR  63.147,  the 
provisions  in  §  60.785(e)  of  this  subpart 
shall  apply  for  the  purposes  of  this 
subpart. 

(vii)  The  following  exceptions  apply 
to  the  provisions  of  40  CFR  63.148: 

(A)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  VOC  emissions. 

(B)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(3)  Comply  with  the  applicable 
requirements  specified  in  40  CFR  63.133 
through  63.137,  except  as  specified  in 
paragraphs  (c)(3)(i)  and  (c)(3)(xiii)  of 
this  section.  Comply  with  the  control 
device  provisions,  delay  of  repair 
provisions,  and  leak  inspection 
provisions  specified  in  §§  60.780, 
60.777,  and  60.786  of  this  subpart  and 
with  the  monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
§§  60.781,  60.784.  and  60.785  of  this 
subpart. 

(i)  Waste  management  units  may  be 
equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere, 
provided  the  pressure  relief  device  is 
not  used  for  plamied  or  routine  venting 
of  VOC  emissions. 

(ii)  All  pressure  relief  devices  shall 
remain  in  a  closed  position  at  all  times 
except  when  it  is  necessary  for  the 
pressure  relief  device  to  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  waste 


management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(iii)  When  the  term  "organic  HAP 
emissions"  or  "organic  hazardous  air 
pollutants  emissions"  is  used  in  40  CFR 
63.133,  the  term  "VOC  emissions"  shall 
apply  for  the  purposes  of  this  subpart. 

fiv)  When  the  term  "organic  HAP 
vapors"  or  "organic  hazardous  air 
pollutants  vapors"  is  used  in  40  CFR 
63.133,  63.135,  and  63.137,  the  term 
"VOC  vapors"  shall  apply  for  the 
purposes  of  this  subpart. 

(v)  When  the  terms  "Group  1 
wastewater  stream"  or  "Group  2 
wastewater  stream"  are  used  in  40  CFR 
63.133,  the  definitions  of  these  terms 
contained  in  §  60.773(b)  shall  apply  for 
the  purposes  of  this  subpart. 

(vi)  When  the  determination  of 
equivalence  criteria  in  40  CFR  63.102(b) 
of  subpart  F  is  referred  to  in  40  CFR 
63.133  and  63.137.  the  provisions  in 
§  60.787(b)  of  this  subpart  shall  apply 
for  the  purposes  of  this  subpart, 
(vii)  When  the  control  device 
provisions  for  process  wastewater  in  40 
CFR  63.139  are  referred  to  in  40  CFR 
63.133,  63.134,  63.135,  63.136,  63.137, 
the  provisions  in  §60.780  shall  apply 
for  the  purposes  of  this  subpart, 
(viii)  When  the  delay  of  repair 
provisions  in  40  CFR  63.140  are  referred 
to  in  40  CFR  63.133,  63.134,  63.135, 
63.136.  63.137,  the  provisions  in 
§  60.777  shall  apply  for  the  purposes  of 
this  subpart. 

(ix)  When  the  inspection  and 
monitoring  of  operations  provisions  in 
40  CFR  63.143  are  referred  to  in  40  CFR 
63.133,  63.134,  63.135,  63.137,  the 
provisions  in  §  60.781  shall  apply  for 
the  Durooses  of  this  subpart. 

(x)  When  the  leak  inspection 
provisions  in  40  CFR  63.148  are  referred 
to  in  40  CFR  63.133,  63.134,  63.135, 
63.136,  and  63.137,  the  provisions  in 
§  60.786  shall  apply  for  the  purposes  of 
this  subpart. 

(xi)  When  the  Notification  of 
Compliance  Status  requirements  in  40 
CFR  63.152(b)  are  referred  to  in  40  CFR 
63.133  and  63.137,  the  provisions  in 
§  60.784(c)  of  this  subpart  shall  apply 
for  the  purposes  of  this  subpart.  In 
addition,  when  information  is  required 
to  be  reported  according  to  40  CFR 
63.152(b)  in  the  Notification  of 
Compliance  Status,  the  information 
shall  be  reported  in  the  Notification  of 
Compliance  Status  required  by 
§  60.784(c)  for  the  purposes  of  this 
subpart 

(xii)  When  the  compliance  options  for 
wastewater  tanks  requirements  in  table 
10  of  the  appendix  to  subpart  G  of  40 
CFR  part  63  are  referred  to  in  40  CFR 
63.133.  table  4  of  this  subpart  shall 
apply  for  the  purposes  of  this  subpart. 


(xiii)  When  the  inspection 
requirements  for  waste  management 
units  in  table  11  of  the  appendix  to 
subpart  G  of  40  CFR  part  63  are  referred 
to  in  40  CFR  63.136.  table  11  of  the 
appendix  to  subpart  G  of  40  CFR  part  63 
shall  apply  for  the  purposes  of  this 
subpart. 

(d)  Requirements  for  Standard- 
standards  compliance  option.  Owners 
or  operators  selecting  the  Standard- 
standards  compliance  option  shall 
comply  with  paragraph  {d)(l)  or  (d)(2)  of 
this  section.  The  Standard-standards 
compliance  option  includes 
requirements  for  surface  impoundments 
specified  in  40  CFR  part  63.  subpart  QQ. 
containers  specified  in  40  CFR  part  63. 
subpart  PP.  individual  drain  systems 
specified  in  40  CFR  part  63,  subpart  RR, 
and  oil-water  separators  specified  in  40 
CFR  part  63.  subpart  W. 

(1)  Comply  with  the  applicable 
requirements  specified  in  paragraphs 
(d)(l)(i)  through  (d)(l)(iv)  of  this 
section,  as  applicable. 

(i)  Surface  impoundments.  Comply 
vkath  the  surface  impoundment 
requirements  specified  in  40  CFR  63.942 
and  63.943.  except  as  specified  in 
paragraph  (d)(l)(i)(A)  of  this  section. 
Comply  with  the  inspection  provisions 
specified  in  40  CFR  63.946.  the  test 
methods  and  procedures  (i.e..  leak 
inspection  provisions)  specified  in  40 
CFR  63.945.  the  delay  of  repair 
provisions  specified  in  40  CFR 
63.946(c),  and  with  the  monitoring, 
reporting,  and  recordkeeping  provisions 
specified  in  40  CFR  63.946.  63.948.  and 
63.947,  except  as  specified  in 
paragraphs  (d)(l)(i)(B)  through 
(d)(l)(i)(E)  of  this  section. 

(A)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.942  and 
63.943: 

[1]  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.942  and  63.943,  the 
term  "VOC  emissions"  shall  apply  for 
purposes  of  this  subpart. 

(2)  When  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.942 
and  63.943.  the  term  "VOC 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(5)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.941  are 
referred  to  in  40  CFR  63.942  and  63.943. 
the  provisions  of  §  60.771  shall  apply, 
unless  the  specified  term  in  40  CFR 
63.942  and  63.943  is  not  defined  in 
§  60.771.  in  such  cases  the  provisions  of 
40  CFR  63.941  shall  apply. 

(4)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  40  CFR  63.693  of  40 
CFR  part  63,  subpart  DD,  are  referred  to 
in  40  CFR  63.943(b)(4),  the  provisions  in 


Federal  Register/ Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


68017 


andard- 
tion.  Owners 
Standard- 
ion  shall 
)(1)  or  (d)(2)  of 
l-standards 
es 

mpoundments 
3,  subpart  QQ. 
CFR  part  63, 
lin  systems 
3,  subpart  RR, 
aecified  in  40 


system  and 
aeration 
•93  of  40 
!  referred  to 
Jrovisions  in 


§§  80.780  and  60.786  shall  apply  for 
purposes  of  this  subpart. 

(5)  When  the  term  "air  emission 
control  equipment"  is  used  in  40  CFR 
63.942  and  63.943,  the  term  "VOC 
emission  control  equipment"  shall 
apply  for  purposes  of  this  subpart. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.945: 

(1)  When  the  term  "organic  HAP 
concentration"  is  used  in  40  CFR 
63.945,  the  term  "VOC  concentration" 
shall  apply  for  purposes  of  this  subpart. 

(2)  When  the  term  "organic 
constituents"  or  "individual  organic 
constituent"  is  used  in  40  CFR  63.945, 
the  term  "VOC  constituents"  or 
"individual  VOC  constituents"  shall 
apply  for  purposes  of  this  subpfirt. 

13)  When  the  term  "maximum  organic 
concentration"  is  used  in  40  CFR 

63.945,  the  tenn  "maximiun  VOC 
concentration"  shall  apply  for  purposes 
of  this  subpart. 

(C)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.946: 

( Jj  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.946,  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

{2)  When  the  term  "air  emissions 
control  equipment"  is  used  in  40  CFR 

63.946,  the  term  "VOC  emissions 
control  equipment"  shall  apply  for 
purposes  of  this  subpart. 

(3)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  40  CFR  63.693  of  40 
CFR  part  63,  subpart  DD,  are  referred  to 
in  40  CFR  63.946,  the  inspection  and 
monitoring  requirements  in  §  60.781 
shall  apply  for  purposes  of  this  subpart. 

(D)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.947:  When 
the  closed-vent  system  and  control 
device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 

63.947,  the  recordkeeping  requirements 
for  closed-vent  systems  and  control 
devices  specified  in  40  CFR  63.785  shall 
apply  for  purposes  of  this  subpart. 

(E)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.948:  When 
the  closed-vent  system  and  control 
device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 

63.948,  the  reporting  requirements  for 
closed-vent  systems  and  control  devices 
specified  in  40  CFR  63.784  shall  apply. 

(ii)  Containers.  Comply  with  the 
container  requirements  for  Level  1  and 
Level  2  containers  specified  in  40  CFR 
63.922  and  63.923,  except  as  specified 
in  paragraph  (d)(l)(ii)(A)  of  this  section. 
Containers  with  a  design  capacity 
greater  than  0.42  m^  shall  be  Level  2 
containers.  Containers  with  a  design 


capacity  greater  than  or  equal  to  0.1  m' 
and  less  than  or  equal  to  0.42  m^  shall 
be  Level  1  containers.  Other  storage 
units  with  capacities  less  than  0.1  m^ 
are  not  containers  for  the  purpose  of  this 
subpart.  The  requirements  for  Level  3 
containers  do  not  apply  for  the  purposes 
of  this  subpart.  Comply  with  the 
inspection  requirements  specified  in  40 
CFR  63.926,  the  test  methods  and 
procedures  (i.e.,  leak  inspection 
provisions  and  the  procedures  for 
determining  a  container  to  be  vapor 
tight)  specified  in  40  CFR  63.925,  the 
delay  of  repair  provisions  specified  in 
40  CFR  63.926(a)(3),  and  with  the 
monitoring  provisions  specified  in  40 
CFR  63.926,  except  as  specified  in 
paragraph  (d)(l)(ii)(B)  and  (d)(l)(ii)(C)  of 
this  section.  Comply  with  the  reporting 
and  recordkeeping  provisions  specified 
in  §§60.784  and  60.785  of  this  subpart. 

(A)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.922  and 
63.923: 

(1)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.922  and  63.923,  the 
term  "VOC  emissions"  shall  apply  for 
purposes  of  this  subpart. 

[2]  When  the  term  "organic  vapor- 
suppressing  barrier"  or  "organic  vapor- 
suppressing  foam"  is  used  in  40  CFR 
63.922  and  63.923,  the  term  "VOC 
vapror-suppressing  barrier"  or  "VOC 
vapor-suppressing  foam"  shall  apply  for 
purposes  of  this  subpart. 

(3)  When  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.922 
and  63.923,  the  term  "VOC  vapor 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(4)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.921  are 
referred  to  in  40  CFR  63.922  and  63.923, 
the  provisions  of  §  60.771  shall  apply, 
unless  the  specified  term  in  40  CFR 
63.922  and  63.923  is  not  defined  in 

§  60.771,  in  such  cases  the  provisions  of 
40  CFR  63.921  shall  apply. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.925: 

(1)  When  the  term  "no  detectable 
organic  emissions"  is  used  in  40  CFR 
63.925,  the  term  "no  detectable  VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

(2)  When  the  term  "organic  vapor 
leakage"  is  used  in  40  CFR  63.925,  the 
term  "VOC  leakage"  shall  apply  for 
purposes  of  this  subpart. 

(3)  When  the  term  "organic  HAP 
concentration"  is  used  in  40  CFR 
63.925,  the  term  "VOC  concentration" 
shall  apply  for  purposes  of  this  subpart. 

(4)  When  the  term  "organic 
constituents"  or  "organic  constituent"  is 
used  in  40  CFR  63.925,  the  term  "VOC 
constituents"  or  "VOC  constituent" 
shall  apply  for  purposes  of  this  subpart. 


(5)  When  the  term  "maximum  organic 
concentration"  is  used  in  40  CFR 
63.925,  the  term  "maximum  VOC 
concentration"  shall  apply  for  the 
purposes  of  this  subpart. 

(C)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.926:  When 
the  Container  Level  3  controls  in  40  CFR 
63.924  are  referred  to  in  40  CFR  63.926, 
these  provisions  do  not  apply  for 
purposes  of  this  subpart. 

(iii)  Individual  drain  systems.  Comply 
with  the  individual  drain  system 
requirements  specified  in  40  CFR 
63.962,  except  as  specified  in  paragraph 
(d)(l)(iv)(A)  of  this  section.  Comply 
with4he  inspection  provisions  in  40 
CFR  63.964,  the  leak  inspection 
provisions  in  §  60.786  of  this  subpart, 
the  delay  of  repair  provisions  specified 
in  40  CFR  63.964(b),  and  with  the 
monrtoring,  reporting,  and 
recordkeeping  provisions  specified  in 
40  CFR  63.964,  63.966,  and  63.965, 
except  as  specified  in  paragraph 
(d)(l)(iv)(B)  of  this  section. 

(AJ  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.962: 

[1]  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.962  ,  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

(2)  When  the  term  "air  emission 
control  equipment"  is  used  in  40  CFR 
63.962,  the  term  "VOC  emission  control 
equipment"  shall  apply  for  purposes  of 
this  subpart. 

(3)  Wnen  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §63.693  of  40  CFR  part 
63,  subpart  DD.  are  referred  to  in  40  CFR 
63.962,  the  provisions  in  §§  60.780  and 
60.786  shall  apply  for  purposes  of  this 
subpart. 

(4)  When  the  term  "organic  vapors"  is 
used  in  40  CFR  63.962,  the  term  "VOC" 
shall  apply  for  purposes  of  this  subpart. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.964: 

(1)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.964  ,  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

(2)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 
63.9g4,  the  provisions  in  §§  60.780  and 
60.786  shall  apply  for  purposes  of  this 
subpart. 

(iv)  Oil-water  separators.  Comply 
with  the  oil-water  separator 
requirements  specified  in  40  CFR 
63.1042,  63.1043.  and  63.1044.  except 
as  specified  in  paragraph  (d)(l)(iv)(A)  of 
this  section.  For  portions  of  the 
separator  where  it  is  infeasible  to  install 
and  operate  a  floating  roof,  such  as  over 
a  weir  mechanism,  the  owner  or 
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operator  shall  comply  with  40  CFR 
63.1044.  Comply  with  the  inspection 
provisions  specified  in  40  CFR  63.1047. 
test  methods  and  procedures  (i.e.,  leak 
inspection  provisions  and  floating  roof 
gap  seal  measurements)  specified  in  40 
CFR  63.1046,  the  delay  of  repair 
provisions  specified  in  40  CFR 
63.1047(d),  and  vnth  the  monitoring, 
reporting,  and  recordkeeping  provisions 
specified  in  40  CFR  63.1047,  63.1049, 
and  63.1048,  except  as  specified  in 
paragraphs  (d)(l)(iv)(B)  through 
(d)(l)(iv)(E)  of  this  section. 

(A)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.1042 
through  63.1044: 

(1)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.1042  through 
63.1044,  the  term  "VOC  emissions" 
shall  apply  for  piu-poses  of  this  subpart. 

(2)  When  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.942 
and  63.943.  the  term  "VOC 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(3)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.1041  are 
referred  to  in  40  CFR  63.1042  through 
63.1044,  the  provisions  of  §  60.771  shall 
apply,  unless  the  specified  term  in  40 
CFR  63.1042  through  63.1044  is  not 
defined  in  §60.771.  in  such  cases  the 
provisions  of  40  CFR  63.1041  shall 

apply- 

(4)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63.  subpart  DD,  are  referred  to  in  40  CFR 
63.1044(b)(4),  the  provisions  in 

§§  60.780  and  60.786  shall  apply  for 
purposes  of  this  subpart. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.1046: 

(Ij  When  the  term  "organic  HAP 
concentration"  is  used  in  40  CFR 
63.1046,  the  term  "VOC  concentration" 
shall  apply  for  purposes  of  this  subpart. 

(2)  When  the  term  "organic 
emissions"  is  used  in  40  CFR  63.1046, 
the  term  "VOC  emissions"  shall  apply 
for  purposes  of  this  subpart. 

( J)  When  the  term  "organic  vapor 
leakage"  is  used  in  40  CFR  63.1046.  the 
term  "VOC  leakage"  shall  apply  for 
purposes  of  this  subpart. 

(C)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.1047: 

(1)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.1042  through 
63.1044.  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(2)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 
63.1044(b)(4),  the  provisions  in 

§§  60.780  and  60.786  shall  apply  for  the 
piuposes  of  this  subpart. 


(D)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.1048:  When 
the  closed-vent  system  and  control 
device  design  and  operation 
requirements  in  §63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 
63.1048(c),  the  recordkeeping 
requirements  for  closed-vent  systems 
and  control  devices  specified  in  40  CFR 
63.785  shall  apply  for  purposes  of  this 
subpart. 

(E)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.1049:  When 
the  closed-vent  system  and  control 
device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD.  are  referred  to  in  40  CFR 
63.1049(b).  the  reporting  requirements 
for  closed-vent  systems  and  control 
devices  specified  in  40  CFR  63.784  shall 

apply- 

(2)  Comply  with  the  applicable 
requirements  specified  in  paragraphs 
(d)(2)(i)  through  (d)(2)(iv)  of  this 
section,  as  applicable. 

(i)  Surface  impoundments.  Comply 
with  the  surface  impoundment 
requirements  specified  in  40  CFR  63.942 
and  63.943,  except  as  si>ecified  in 
paragraph  (d)(2)(i)(A)  of  this  section. 
Comply  with  the  inspection  provisions 
specified  in  40  CFR  63.946,  except  as 
specified  in  paragraph  (d)(2)(i)(B)  of  this 
section.  Comply  writh  the  control  device, 
delay  of  repair,  and  leak  inspection 
provisions  specified  in  §§  60.780, 
60.777,  and  60.786  of  this  subpart,  and 
the  monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
§§60.781.  60.784.  and  60.785. 

(A)  The  follovdng  exceptions  apply  to 
the  provisions  of  40  CFR  63.942  and 
63.943: 

(i)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.942  and  63.943.  the 
term  "VOC  emissions"  shall  apply  for 
purposes  of  this  subpart. 

(i)  When  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.942 
and  63.943,  the  term  "VOC 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(3)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.941  are 
referred  to  in  40  CFR  63.942  and  63.943. 
the  provisions  of  §60.771  shall  apply, 
unless  the  specified  term  in  40  CFR 
63.942  and  63.943  is  not  defined  in 
§60.771,  in  such  cases  the  provisions  of 
40  CFR  63.941  shall  apply. 

(4)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD.  are  referred  to  in  40  CFR 
63.943(b)(4).  the  provisions  in  §§60.780 
and  60.786  shall  apply  for  purposes  of 
this  subpart. 

(5)  When  the  term  "air  emission 
control  equipment"  is  used  in  40  CFR 


63.942  and  63.943.  the  term  "VOC 
emission  control  equipment"  shall 
apply  for  purposes  of  this  subpart. 

(6)  When  the  requirements  for  no 
detectable  emissions  in  40  CFR 
63.945(a)  are  referred  to  in  40  CFR 
63.943,  the  provisions  in  §  60.786  shall 
apply  for  purposes  of  this  subpart. 

(7)  When  the  inspection  provisions 
specified  in  40  CFR  63.946(a)  are 
referred  to  in  40  CFR  63.942,  the 
requirements  of  40  CFR  63.946(a)(3)  and 
(a)(4)  do  not  apply  for  purposes  of  this 
subpart. 

(a)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §63.693  of  40  CFR  part 
63,  subpart  DD.  are  referred  to  in  40  CFR 
63.942.  the  provisions  in  §§60.780  and 
60.786  shall  apply  for  the  purposes  of 
this  subpart. 

(9)  When  the  inspection  provisions 
specified  in  40  CFR  63.946(b)  are 
referred  to  in  40  CFR  63.943.  the 
requirements  of  40  CFR  63.946(b)(l)(iii), 
(b)(l)(iv).  and  (b)(2)  do  not  apply  for 
purposes  of  this  subpart. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.946: 

(I)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.946.  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

[2]  When  the  recordkeeping 
provisions  of  40  CFR  63.947(a)(2)  are 
referred  to  in  §  63.946.  the  provisions  of 
§60.785  shall  apply. 

(3)  When  the  term  "air  emissions 
control  equipment"  is  used  in  40  CFR 
63.946.  the  term  "VOC  emissions 
control  equipment"  shall  apply  for 
purposes  of  this  subpart. 

(4)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 
63.946,  the  inspection  and  monitoring 
requirements  in  §60.781  shall  apply  for 
purposes  of  this  subpart. 

(5)  When  the  inspection  record 
specified  in  40  CFR  63.947(a)(2)  is 
referred  to  in  40  CFR  63.946,  the 
applicable  provisions  in  §  60.785  shall 
apply  for  the  purposes  of  this  subpart. 

(ii)  Containers.  Comply  with  the 
container  requirements  specified  in  40 
CFR  63.922  and  63.923,  except  as 
specified  in  paragraph  (d)(2)(ii)(A)  of 
this  section.  Comply  with  the  inspection 
provisions  specified  in  40  CFR  63.926, 
except  as  specified  in  paragraph 
(d)(2)(ii)(B)  of  this  section.  Comply  with 
the  control  device,  delay  of  repair,  and 
leak  inspection  provisions  specified  in 
§§60.780,  60.777,  and  60.786  of  this 
subpart,  and  the  monitoring,  reporting, 
and  recordkeeping  provisions  specified 
in  §§  60.781,  60.784,  and  60.785. 
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(A)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.922  and 
63.923: 

[1)  When  the  tenn  "air  einissions"  is 
used  in  40  CFR  63.922  and  63.923.  the 
term  "VOC  emissions"  shall  apply  for 
purposes  of  this  subpart. 

[2]  When  the  term  "organic  vapor- 
suppressing  barrier"  or  "organic  vapor- 
suppressing  foam"  is  used  in  40  CFR 
63.922  and  63.923.  the  term  "VCX: 
vapor-suppressing  barrier"  or  "VOC 
vapor-suppressing  foam"  shall  apply  for 
purposes  of  this  subpart. 

(3)  When  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.922 
and  63.923,  the  term  "VOC  vapor 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(4)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.921  are 
referred  to  in  40  CFR  63.922  and  63.923. 
the  provisions  of  §  60.771  shall  apply, 
unless  the  specified  term  in  40  CFR 
63.922  and  63.923  is  not  defined  in 

§  60.771,  in  such  cases  the  provisions  of 
40  CFR  63.921  shall  apply. 

(5)  When  the  requirements  for  no 
delectable  organic  emissions  in  40  CFR 
63.926(a)  are  referred  to  in  40  CFR 
63.922,  the  requirements  in  §60.786 
shall  apply  for  purposes  of  this  subpart. 

(B)  The  following  exception  applies  to 
the  provisions  of  40  CFR  63.926:  When 
the  Container  Level  3  controls  in  40  CFR 
63.924  are  referred  to  in  40  CFR  63.926, 
these  provisions  do  not  apply  for 
purposes  of  this  subpart. 

(iii)  Individual  drain  systems.  Comply 
with  the  individual  drain  system 
requirements  specified  in  40  CFR 
63.962,  except  as  specified  in  paragraph 
(d)(2)(iii)(A)  of  this  section.  Comply 
with  the  inspection  provisions  specified 
in  40  CFR  63.964,  except  as  specified  in 
paragraph  (d)(2)(iii)(B)  of  this  section. 
Comply  with  the  control  device,  delay 
of  repair,  and  leak  inspection  provisions 
specified  in  §§60.780,  60.777,  and 
60.786  of  this  subpart,  and  the 
monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
§§60.781,  60.784.  and  60.785. 

(A)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.962: 

(1)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.962.  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

(2)  When  the  term  "air  emission 
control  equipment"  is  used  in  40  CFR 
63.962.  the  term  "VOC  emission  control 
equipment"  shall  apply  for  purposes  of 
this  subpart. 

(3)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63.  subpart  DD.  are  referred  to  in  40  CFR 
63.962.  the  provisions  in  §§60.780  and 


60.786  shall  apply  for  purposes  of  this 
subpart. 

(4)  When  the  term  "organic  vapors"  is 
used  in  40  CFR  63.962,  the  term  "VOC" 
shall  apply  for  purposes  of  this  subpart. 

(B)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  63.964: 

[l]  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.964,  the  term  "VOC 
emissions"  shall  apply  for  purposes  of 
this  subpart. 

(2)  Wnen  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63,  subpart  DD,  are  referred  to  in  40  CFR 
63.964,  the  provisions  in  §§  60.780  and 
60.786  shall  apply  for  purposes  of  this 
subpart. 

(3)  When  the  record  of  inspection 
specified  in  40  CFR  63.965(a)  or  (a)(3) 
is  referred  to  in  40  CFR  63.964,  the 
applicable  provisions  in  §60.785  shall 
apply  for  purposes  of  this  subpart. 

fiv)  Oil-water  separators.  Comply 
with  the  oil-water  separator 
requirements  specified  in  40  CFR 
63.1042,  63.1043,  and  63.1044,  except 
as  specified  in  paragraphs  (d)(2)(iv)(A) 
through  (d)(2)(iv)(H)  of  this  section.  For 
portions  of  the  separator  where  it  is 
infeasible  to  install  and  operate  a 
floating  roof,  such  as  over  a  weir 
mechanism,  the  owner  or  operator  shall 
comply  with  40  CFR  63.1044.  Comply 
with  the  control  device,  delay  of  repair, 
and  leak  inspection  provisions  specified 
in  §§60.780.  60.777.  and  60.786  of  this 
subpart  and  with  the  monitoring, 
reporting,  and  recordkeeping  provisions 
specified  in  §§60.781,  60.784,  and 
60.785. 

(A)  When  the  term  "air  emissions"  is 
used  in  40  CFR  63.1042  through 
63.1044,  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(B)  Wnen  the  term  "organic  vapor 
permeability"  is  used  in  40  CFR  63.942 
and  63.943,  the  term  "VOC 
permeability"  shall  apply  for  purposes 
of  this  subpart. 

(C)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  63.1041  are 
referred  to  in  40  CFR  63.1042  through 
63.1044.  the  provisions  of  §60.771  shall 
apply,  unless  the  specified  term  in  40 
CFR  63.1042  through  63.1044  is  not 
defined  in  §  60.771.  in  such  cases  the 
provisions  of  40  CFR  63.1041  shall 

apply. 

iD)  When  the  requirements  for  no 
detectable  organic  emissions  in  40  CFR 
63.1046(a)  are  referred  to  in  40  CFR 
63.1042  and  63.1044.  the  provisions  in 
§60.786  shall  apply  for  purposes  of  this 
subpart. 

(E)  When  the  inspection  provisions 
specified  in  40  CFR  63.1047(a)  are 
referred  to  in  40  CFR  63.1042(d).  the 
requirements  of  40  CFR  63.1047(a)(3) 


and  (a)(4)  do  not  apply  for  purposes  of 
this  subpart. 

(F)  When  the  inspection  provisions 
specified  in  40  CFR  63.1047(b)  are 
referred  to  in  40  CFR  63.1043(d).  the 
requirements  of  40  CFR 
63.1047(b)(l)(iv),  (b)(l)(v).  (b)(2)(iii). 
and  (b)(2)(iv)  do  not  apply  for  purposes 
of  this  subpart. 

(G)  When  the  inspection  and 
monitoring  provisions  specified  in  40 
CFR  63.1047(c)  are  referred  to  in  40  CFR 
63.1044(d).  the  requirements  of  40  CFR 
63.1047(c)(l)(iii),  (c)(l)(iv),  and  (c)(2)  do 
not  apply  for  purposes  of  this  subpart. 

(H)  When  the  closed-vent  system  and 
control  device  design  and  operation 
requirements  in  §  63.693  of  40  CFR  part 
63.  subpart  DD.  are  referred  to  in  40  CFR 
63.1044(b)(4),  the  provisions  in 
§§60.780  and  60.786  shall  apply  for 
purposes  of  this  subpart. 

(e)  Requirements  for  Petroleum 
Refinery  Wastewater  Systems  NSPS 
compliance  option.  Owners  or  operators 
selecting  the  Petroleum  Refinery 
compliance  option  shall  comply  with 
paragraph  (e)(1)  of  this  section  and  with 
par^aph  (e)(2)  or  (e)(3)  of  this  section. 

(1)  The  owner  or  operator  of  an 
individual  drain  system  that  is  subject 
to  both  40  CFR  part  60,  subpart  QQQ 
and  this  subpart  shall  comply  with 
either  paragraph  (e)(2)  or  (e)(3)  of  this 
section.  The  owner  or  operator  of  an 
individual  drain  system  that  is  subject 
to  this  subpart  but  not  subject  to  40  CFR 
part  60.  subpart  QQQ  shall  comply  with 
paragraph  (e)(3)  of  this  section. 

(2)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
60.693-1  (b)  and  (e).  Comply  with  the 
closed-vent  system  and  control  device 
provisions,  leak  inspection  provisions, 
and  delay  of  repair  provisions  specified 
in  40  CFR  60.692-5,  60.696(b),  and 
60.692-6  and  with  the  monitoring, 
recordkeeping,  and  reporting  provisions 
spedfied  in  40  CFR  60.695,  60.697,  and 
60.698.  except  as  specified  in 
paragraphs  (e)(2)(i)  through  (e)(2)(iii)  of 
this  section. 

(i)  The  following  exceptions  apply  to 
the  provisions  of  §  60.692-5: 

(A)  When  the  provisions  of  40  CFR 
60.18  are  referred  to  in  40  CFR  60.692- 
5(c).  owners  or  operators  shall  comply 
with  the  provisions  of  Table  2  of  this 
subpart  for  purposes  of  this  subpart. 

(B)  When  the  procedures  for  acquiring 
approval  to  use  alternative  monitoring 
provisions  are  discussed  in  40  CFR 
60.695  (a)  and  (c),  the  provisions  of 

§  60.784(b)  shall  apply  for  purposes  of 
this  subpart. 

(C)  When  the  provisions  of  40  CFR 
60.1^8(0(2)  are  referred  to  in  40  CFR 
60.695(a)(4),  owners  or  operators  shall 
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comply  with  the  provisions  of 
§  60.783(j)  for  purposes  of  this  subpart, 
(ii)  The  following  exceptions  apply  to 
the  provisions  of  §  60.697: 

(A)  When  complying  with  the 
retordkeeping  provisions  specified  in 
40  CFR  60.697,  the  provisions  of 
paragraphs  (a),  (b)(1).  (b)(2),  (c),  (g),  (h), 
(i),  and  (j)  of  40  CFR  60.697  shall  not 
apply  because  the  provisions  of  these 
paragraphs  are  not  related  to  individual 
drain  systems  or  closed  vent  systems 
and  control  devices. 

(B)  When  complying  with 

§  60.697(f)(3)(iv),  owners  or  operators 
shall  use  the  procedures  specified  in 
§60.787  for  purposes  of  this  subpart. 

4iii)  The  following  exceptions  apply  to 
the  provisions  of  §  60.698: 

(A)  When  complying  with  the 
reporting  provisions  specified  in  40  CFR 
60.698,  the  provisions  of  paragraphs  (a) 
of  40  CFR  60.698  shall  not  apply 
because  complying  with  40  CFR  60.693 
is  hot  an  alternative  standard  for 
purposes  of  this  subpart. 

(B)  When  complying  with  the 
reporting  provisions  specified  in  40  CFR 
60.698,  the  provisions  of  paragraphs  (b) 
of  40  CFR  60.698  shall  not  apply 
because  paragraph  (b)  of  40  CFR  60.698 
relates  to  compliance  demonstration 
information  that  is  required  to  be 
submitted  under  60.784. 

(C)  When  complying  with  the 
reporting  provisions  specified  in  40  CFR 
60.698,  the  provisions  of  paragraphs  (e) 
of  40  CFR  60.698  shall  not  apply 
because  owners  or  operators  are  not 
subject  to  40  CFR  60.692-7. 

(3)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
60.693-1  (b)  and  (e),  except  as  specified 
in  paragraphs  (e)(3)(i)  through  (e)(3)(ii) 
of  this  section.  Comply  with  the  control 
device,  leak  inspection,  and  delay  of 
repair  provisions  specified  in  §§60.780, 
60.786,  and  60.777  of  this  subpart  and 
with  the  monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
§§60.781,  60.784,  and  60.785  of  this 
subpart. 

(i)  When  the  standards  for  closed-vent 
systems  and  control  devices  in 
§  60.692-5  are  referred  to  in  §  60.693- 
1(b),  the  provisions  in  §§60.780  and 
60.786  shall  apply  for  purposes  of  this 
subpart. 

(ii)  When  the  delay  of  repair 
provisions  in  §  60.692-6  are  referred  to 
in  §  60.693-l(e),  the  provisions  in 
§60.777  shall  apply  for  purposes  of  this 
subpart. 

(fl  Requirements  for  RCRA  40  CFR 
part  264,  subpart  CC  compliance  option. 
Owners  or  operators  selecting  the  RCRA 
40  CFR  part  264,  subpart  CC  compliance 
option  shall  comply  with  paragraph 


(f)(1)  of  this  section  and  with  paragraph 
(f)(2)  or  (0(3)  of  this  section. 

(1)  The  ouTier  or  operator  of  a 
wastewater  tank,  surface  impoundment, 
or  container  that  is  subject  to  both  40 
CFR  part  264,  subpart  CC  and  this 
subpart  shall  comply  with  either 
paragraph  (f)(2)  or  (f)(3)  of  this  section. 
The  owner  or  operator  of  a  wastewater 
tank,  surface  impoundment,  or 
container  that  is  subject  to  this  subpart 
but  not  subject  to  40  CFR  part  264, 
subpart  CC  shall  comply  with  paragraph 
(f)(3)  of  this  section. 

(2)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
264.1084  through  264.1086,  except  as 
specified  in  paragraph  (0(2)(i)  of  this 
section.  Comply  with  the  closed-vent 
system  and  control  device  provisions  in 
40  CFR  264.1087,  with  the  delay  of 
repair  provisions  in  40  CFR  264.1084(k), 
264.1085(f),  and  264.1086(c)(4)(iii)  and 
(d)(4)(iii),  and  with  the  inspection  and 
monitoring,  recordkeeping,  and 
reporting  provisions  specified  in  40  CFR 
264.1088,  264.1089.  and  264.1090, 
except  as  specified  in  paragraphs 
(f)(2)(ii)  through  (f)(2)(v)  of  this  section. 

(i)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  264.1084 
through  264.1086: 

(A)  For  purposes  of  this  subpart.  40 
CFR  264.1084(a)  and  (j).  264.1085(a)  and 
(e).  and  264.1086(a)  and  (d)(2)  do  not 

apply- 

(B)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  264.1081  are 
referred  to  in  40  CFR  264.1084  through 
264.1086,  the  provisions  of  §  60.771 
shall  apply,  unless  the  specified  term  in 
40  CFR  264.1084  through  264.1086  is 
not  defined  in  §  60.771,  in  such  cases 
the  provisions  of  40  CFR  264.1081  shall 

apply- 

(C)  When  the  term  "hazardous  waste" 
is  used  in  40  CFR  264.1084  through 
264.1086,  the  term  "wastewater  or 
residual"  shall  apply  for  purposes  of 
this  subpart. 

(D)  When  the  term  "tank"  is  used  in 
40  CFR  264.1084  through  264.1086,  the 
term  "wastewater  tank"  shall  apply  for 
purposes  of  this  subpart. 

(E)  When  the  terms  "air  pollutant 
emissions"  or  "organic  emissions"  are 
used  in  40  CFR  264.1084  through 
264.1086.  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(F)  When  the  term  "maximum  organic 
vapor  pressure"  is  used  in  40  CFR 
264.1084,  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 
determined  as  specified  in  §60.771  for 
purposes  of  this  subpart. 

(ii)  The  follovinng  exceptions  apply  to 
the  provisions  of  40  CFR  264.1087: 


(A)  When  the  provisions  of  40  CFR 
264.1033(e)  are  referred  to  in  40  CFR 
264.1087(c)(5)(ii),  the  provisions  of 

§  60.783(j)  shall  apply  for  purposes  of 
this  subpart. 

(B)  When  the  provisions  of  40  CFR 
264.1034(c)(1)  through  (c)(4)  are  referred 
to  in  40  CFR  265.1087(c)(5)(iii),  the 
provisions  of  §60.783  shall  apply  for 
purposes  of  this  subpart. 

(C)  When  the  terms  "organic"  or 
"organics"  are  used  in  40  CFR  264.1087, 
the  term  "VOC"  shall  apply  for 
purposes  of  this  subpart. 

(iii)  The  following  exception  applies 
to  the  provisions  of  40  CFR  264.1088: 
When  40  CFR  264.1088(b)  requires  that 
"the  owner  or  operator  shall  incorporate 
this  plan  and  schedule  into  the  facility 
inspection  plan  required  under  40  CFR 
264.15."  the  written  plan  and  schedule 
required  by  this  paragraph  40  CFR 
264.1088(b)  shall  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
required  by  §  60.784(c)  for  purposes  of 
this  subpart. 

(iv)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  264.1089: 

(A)  When  complying  with  the 
recordkeeping  provisions  specified  in 
40  CFR  264.1089,  the  provisions  of 
paragraphs  (a),  (e)(l)(iii),  (0.  (h),  (i),  and 
(i)  of  40  CFR  264.1089  shall  not  apply 
because  the  provisions  of  these 
paragraphs  are  not  related  to  waste 
management  units  or  closed  vent 
systems  and  control  devices. 

(B)  When  the  term  "hazardous  waste" 
is  used  in  40  CFR  264.1089,  the  term 
"wastewater  or  residual"  shall  apply  for 
purposes  of  this  subpart. 

(C)  When  the  term  "maximum  organic 
vapor  pressure"  is  used  in  40  CFR 

264.1089,  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 
determined  as  specified  in  §60.771  for 
purposes  of  this  subpart. 

(v)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  264.1090: 

(A)  When  complying  with  the 
reporting  provisions  specified  in  40  CFR 

264.1090,  the  provisions  of  paragraph 
(a)  of  40  CFR  264.1090  shall  not  apply 
because  the  provisions  of  this  paragraph 
are  not  related  to  waste  management 
units  or  closed  vent  systems  and  control 
devices. 

(B)  (Reserved! 

(3)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
264.1084  through  264.1086,  except  as 
specified  in  paragraphs  (f)(3)(i)  through 
(f)(3)(xi)  of  this  section.  Comply  with 
the  control  device,  leak  detection,  and 
delay  of  repair  provisions  specified  in 
§§60.780,  60.786,  and  60.777  of  this 
subpart  and  with  the  monitoring, 
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reporting,  and  recordkeeping  provisions 
specified  in  §§60.781.  60.784,  and 
60.785  of  this  subpart. 

(i)  For  purposes  of  this  subpart,  40 
CFR  264.1084(a)  and  (j),  264.1085(a)  and 
(e),  and  264.1086(a)  and  (d)(2)  do  not 
apply. 

(ii)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  264.1081  are 
referred  to  in  40  CFR  264.1084  through 
264.1086,  the  provisions  of  §  60.771 
shall  apply,  unless  the  specified  term  in 
40  CFR  264.1084  through  264.1086  is 
not  defined  in  §60.771,  in  such  cases 
the  provisions  of  40  CFR  264.1081  shall 

apply. 

fiii)  When  the  term  "hazardous 
wastfe"  is  used  in  40  CFR  264.1084 
through  264.1086,  the  term  "wastewater 
or  residual"  shall  apply  for  purposes  of 
this  subpart. 

(iv)  When  the  term  "tank"  is  used  in 
40  CFR  264.1084  through  264.1086,  the 
term  "wastewater  tank"  shall  apply  for 
purposes  of  this  subpart. 

(v)  When  the  terms  "air  pollutant 
emissions"  or  "organic  emissions"  are 
used  in  40  CFR  264.1084  through 
264.1086,  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(vi)  VS^en  the  term  "maximum 
organic  vapor  pressure"  is  used  in  40 
era  264.1084,  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 
determined  as  specified  in  §60.771  for 
purposes  of  this  subpart. 

(vii)  When  the  closed-vent  systems 
and  control  devices  provisions  in  40 
CFR  264.1087  are  referred  to  in  40  CFR 
264.1084  through  264.1086,  the 
provisions  in  §§60.780  and  60.786  shall 
apply  for  purposes  of  this  subpart. 

^iii)  For  purposes  of  this  subpart,  the 
delay  of  repair  provisions  in  40  CFR 
264.1084(k),  264.1085(f),  and 
264.1086(c)(4)(iii)  and  (d)(4)(iii)  shall 
not  apply,  and  the  provisions  in 
§60.777  shall  apply. 

(ix)  When  the  inspection  and 
monitoring  requirements  are  referred  to 
in  40  CFR  264.1088,  the  provisions  in 
§60.781  shall  apply  for  purposes  of  this 
subpart. 

(x)  When  the  recordkeeping 
provisions  in  40  CFR  264.1089  are 
referred  in  40  CFR  264.1084  through 
264.1086,  the  provisions  in  §  60.785 
shall  apply  for  purposes  of  this  subpart. 

(xi)  When  the  leak  inspection 
provisions  of  40  CFR  264.1083(d)  are 
referred  to  in  40  CFR  264.1084(h)(2), 
264.1085(d)(l)(ii),  and  264.1086(g),  the 
provisions  in  §  60.786  shall  apply  for 
purposes  of  this  subpart. 

(g)  Requirements  for  RCRA  40  CFR 
part  265,  subpart  CC  compliance  option. 
Owners  or  operators  selecting  the  RCRA 


40  CFR  part  265,  subpart  CC  compliance 
option  shall  comply  with  paragraph 
(g)(1)  of  this  section  and  with  paragraph 
(g)(2)  or  (g)(3)  of  this  section. 

(1)  The  owner  or  operator  of  a 
wastewater  tank,  surface  impoundment, 
or  container  that  is  subject  to  both  40 
CFR  part  265,  subpart  CC  and  this 
subpart  shall  comply  with  either 
paragraph  (g)(2)  or  (g)(3)  of  this  section. 
The  owner  or  operator  of  a  wastewater 
tank,  surface  impoundment,  or 
container  that  is  subject  to  this  subpart 
but  not  subject  to  40  CFR  part  265. 
subpart  CC  shall  comply  with  paragraph 
(g)(3)  of  this  section. 

(2)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
265.1085  through  265.1087,  except  as 
specified  in  paragraph  Ig)(2)(i)  of  this 
section.  Comply  with  the  closed-vent 
system  and  control  devio^  provisions  in 
40  CFR  265.1088,  with  the  delay  of 
repair  provisions  in  40  CFR  265.1085(k), 
265.1086(f),  and  265.1087(d)(4)(iii),  and 
with  the  inspection  and  monitoring  and 
recordkeeping  provisions  specified  in 
40  CFR  265.1089  and  265.1090,  except 
as  specified  in  paragraphs  (g)(2)(ii) 
through  (g)(2)(iv)  of  this  section. 
Comply  with  the  reporting  provisions 
specified  in  §  60.784  of  this  subpart. 

(i)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  265.1085 
through  265.1087: 

(A)  For  purposes  of  this  subpart,  40 
CFR  265.1085(a)  and  (j),  265.1086(a)  and 
(e),  and  265.1087(a)  and  (d)(2)  do  not 
apply. 

(B)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  265.1081  are 
referred  to  in  40  CFR  265.1085  through 
265.1087,  the  provisions  of  §  60.771 
shall  apply,  unless  the  specified  term  in 
40  CFR  265.1085  through  265.1087  is 
not  defined  in  §  60.771,  in  such  cases 
the  provisions  of  40  CFR  265.1081  shall 
apply. 

(C)  When  the  term  "hazardous  waste" 
is  used  in  40  CFR  265.1085  through 
265.1087,  the  term  "wastewater  or 
residual"  shall  apply  for  purposes  of 
this  subpart. 

(D)  When  the  term  "tank"  is  used  in 
40  CFR  265.1085  through  265.1087,  the 
term  "wastewater  tank"  shall  apply  for 
purposes  of  this  subpart. 

(E)  When  the  terms  "air  pollutant 
emissions"  or  "organic  emissions"  are 
used  in  40  CFR  265.1085  through 
265.1087,  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(F)  When  the  term  "maximum  organic 
vapor  pressure"  is  used  in  40  CFR 
265.1085,  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 


determined  as  specified  in  §  60.771  for 
purppses  of  this  subpart. 

(ii)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  265.1088: 

(A)  When  the  provisions  of  40  CFR 
265.1033(e)  are  referred  to  in  40  CFR 
265.1088(c)(5)(ii),  the  provisions  of 
§60.783(j)  shall  apply  for  purposes  of 
this  subpart. 

(B)  When  the  provisions  of  40  CFR 
265.1034(c)(1)  through  (c)(4)  are  referred 
to  in  40  CFR  265.1088(c)(5)(iii),  the 
provisions  of  §  60.783  shall  apply  for 
purposes  of  this  subpart. 

(C)  When  the  terms  "organic"  or 
"organics"  are  used  in  40  CFR  265.1088, 
the  term  "VOC"  shall  apply  for 
purposes  of  this  subpart. 

(iii)  The  following  exception  applies 
to  the  provisions  of  40  CFR  265.1089: 
When  40  CFR  265.1089(b)  requires  that 
"the  owner  or  operator  shall  incorporate 
this  plan  and  schedule  into  the  facility 
inspection  plan  required  under  40  CFR 
265. 15,"  the  written  plan  and  schedule 
required  by  this  paragraph  40  CFR 
265.1089(b)  shall  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
required  by  §  60.784(c)  for  purposes  of 
this  subpart. 

(iv)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  265.1090: 

(A)  When  complying  with  the 
recordkeeping  provisions  specified  in 
40  CFR  265.1090,  the  provisions  of 
paragraphs  (a),  (e)(l)(iii),  (f),  (h),  (i),  and 
(j)  of  40  CFR  265.1090  shall  not  apply 
because  the  provisions  of  these 
paragraphs  are  not  related  to  waste 
management  units  or  closed  vent 
systems  and  control  devices. 

(B)  When  the  term  "hazardous  waste" 
is  used  in  40  CFR  265.1090,  the  term 
"wastewater  or  residual"  shall  apply  for 
purposes  of  this  subpart. 

(C)  When  the  term  "maximuni  organic 
vapor  pressure"  is  used  in  40  CFR 
265.1090.  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 
determined  as  specified  in  §60.771  for 
purposes  of  this  subpart. 

(3)  Comply  with  the  applicable 
requirements  specified  in  40  CFR 
265.1085  through  265.1087,  except  as 
specified  in  paragraphs  (g)(3)(i)  through 
(g)(3)(ix)  of  this  section.  Comply  with 
the  control  device,  leak  detection,  and 
delay  of  repair  provisions  specified  in 
§§60.780,  60.786.  and  60.777  of  this 
subpart  and  with  the  monitoring, 
reporting,  and  recordkeeping  provisions 
specified  in  §§60.781,  60.784,  and 
60.785  of  this  subpart. 

(i)  For  purposes  of  this  subpart,  40 
CFP.  265.1085(a)  and  (j),  265.1086(a)  and 
(e),  and  265.1087(a)  and  (d)(2)  do  not 
apply. 


68022 


Federal  Register / Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


(ii)  For  purposes  of  this  subpart,  when 
the  provisions  of  40  CFR  265.1081  are 
referred  to  in  40  CFR  265.1085  through 
265.1087,  the  provisions  of  §  60.771 
shall  apply,  unless  the  specified  term  in 
40  CFR  265.1085  through  265.1087  is 
not  defined  in  §  60.771,  in  such  cases 
the  provisions  of  40  CFR  265.1081  shall 
apply. 

(iii)  When  the  term  "hazardous 
waste"  is  used  in  40  CFR  265.1085 
through  265.1087,  the  term  "wastewater 
or  residual"  shall  apply  for  purposes  of 
this  subpart. 

(iv)  when  the  term  "tank"  is  used  in 
40  CFR  265.1085  through  265.1087.  the 
term  "wastewater  tank"  shall  apply  for 
purposes  of  this  subpart. 

(v)  When  the  terms  "air  pollutant 
emissions"  or  "organic  emissions"  are 
used  in  40  CFR  265.1085  through 
265.1087,  the  term  "VOC  emissions" 
shall  apply  for  purposes  of  this  subpart. 

(vi)  When  the  term  "maximum 
organic  vapor  pressure"  is  used  in  40 
CFR  265.1085,  the  term  "maximum  true 
vapor  pressure"  shall  apply  for 
purposes  of  this  subpart,  and  the 
maximum  true  vapor  pressure  shall  be 
determined  as  specified  in  §60.771  for 
purposes  of  this  subpart. 

(vii)  When  the  closed-vent  systems 
and  control  devices  provisions  in  40 
CFR  265.1088  are  referred  to  in  40  CFR 
265.1085  through  265.1087,  the 
provisions  in  §§60.780  and  60.786  shall 
apoly  for  purposes  of  this  subpart. 

fviii)  For  purposes  of  this  subpart,  the 
delay  of  repair  provisions  in  40  CFR 
265.1085(k),  265.1086(f),  and  265.1087 
(d)(4)(iii)  shall  not  apply,  and  the 
provisions  in  §  60.777  shall  apply. 

(ix)  When  the  inspection  ana 
monitoring  requirements  are  referred  to 
in  40  CFR  265.1089,  the  provisions  in 
§  60.781  shall  apply  for  purposes  of  this 
subpart. 

(x)  When  the  recordkeeping 
provisions  in  40  CFR  265.1090  are 
referred  to  in  40  CFR  265.1085  through 
265.1087,  the  provisions  in  §  60.785 
shall  apoly  for  purposes  of  this  subpart. 

(xi)  When  the  leak  inspection 
provisions  of  40  CFR  265.1084(d)  are 
referred  to  in  40  CFR  265.1085(h)(2), 
265.1086(d)(lMii),  and  265.1087(g),  the 
provisions  in  §  60.786  shall  apply  for 
purposes  of  this  subpart. 

(h)  Requirements  for  benzene  waste 
option.  Owners  or  operators  selecting 
the  Benzene  Waste  compliance  option 
shall  comply  with  paragraph  (h)(1)  of 
this  section  and  with  paragraph  (h)(2)  or 
(h)(3)  of  this  section. 

(1)  The  owner  or  operator  of  a  waste 
management  unit  that  is  subject  to  both 
40  CFR  part  61,  subpart  FF  and  this 
subpart  shall  comply  with  either 
paragraph  (h)(2)  or  (h)(3)  of  this  secUon. 


The  owner  or  operator  of  a  waste 
management  unit  that  is  subject  to  this 
subpart  but  not  subject  to  40  CFR  part 
61,  subpart  FF  shall  comply  writh 
paragraph  (h)(3)  of  this  section. 

(2)  Comply  with  the  applicable 
requirements  specified  in  40  CFR  61.343 
through  61.347,  except  as  specified  in 
paragraphs  (h)(2)(i)  of  this  section. 
Comply  with  the  closed-vent  system 
and  control  device  provisions,  leak 
inspection  provisions,  and  delay  of 
repair  provisions  in  40  CFR  61.349, 
61.355(h),  and  61.350  and  with  the 
monitoring  provisions,  recordkeeping, 
and  reporting  provisions  specified  in  40 
CFR  61.354.  61.356,  and  61.357,  except 
as  specified  in  paragraphs  (h)(2)(ii) 
through  (h)(2)(v)  of  this  section. 

(i)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  61.343  through 
61.347: 

(A)  When  the  term  "waste  stream"  is 
used  in  40  CFR  61.343  through  61.347, 
the  term  "wastewater  or  residual"  shall 
apply  for  purposes  of  this  subpart. 

(B)  When  the  term  "maximum  organic 
vapor  pressure"  is  used  in  40  CFR 
61.343,  the  term  "maximum  true  vapor 
pressure"  shall  apply  for  purposes  of 
this  subpart. 

(C)  The  provisions  of  40  CFR 
61.342(c)(l)(ii),  as  cited  in  the  phrase 
"in  which  the  waste  stream  is  placed  in 
accordance  with  40  CFR 
61.342(c)(l)(ii)"  in  40  CFR  61.343 
through  61.347,  shall  not  apply  for 
purposes  of  this  subpart. 

(ii)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  61.349: 

(A)  When  the  term  "waste"  is  used  in 
40  CFR  61.349(b),  the  term  "wastewater 
or  residual"  shall  apply  for  purposes  of 
this  subpart. 

(B)  When  the  term  "total  organic 
compound  concentration"  is  used  in  40 
CFR  61.349,  the  term  "total  VOC 
concentration"  shall  apply  for  purposes 
of  this  subpart. 

(C)  When  the  term  "organic 
emissions"  is  used  in  40  CFR  61.349, 
the  term  "VOC  emissions"  shall  apply 
for  purposes  of  this  subpart. 

(D)  When  40  CFR  61.349(a)(2)(i)(B) 
cites  the  use  of  Method  18,  the  test 
methods  specified  in  §60.783  shall 
apply  for  purposes  of  this  subpart. 

(E)  When  the  provisions  of  40  CFR 
60.18  are  referred  to  in  40  CFR 
61.349(a)(2)(iii),  owners  or  operators 
shall  comply  with  the  provisions  of 
§60.783(j)  for  purposes  of  this  subpart. 

(F)  When  cited  in  40  CFR 
61.349(a)(iv)(A),  the  phrase  "or  shall 
recover  or  control  the  benzene 
emissions  vented  to  it  with  an  efficiency 
of  98  weight  percent  or  greater"  shall 
not  apply  for  purposes  of  this  subpart. 


(G)  When  cited  in  40  CFR 
61.349(a)(iv)(B),  the  phrase  "or  98 
percent  or  greater  for  benzene"  shall  not 
apply  for  purposes  of  this  subpart. 

(H)  When  complying  with  40  CFR 
61.349(c)(ii),  owners  or  operators  shall 
use  the  procedures  specified  in  §  60.783 
for  purposes  of  this  subpart. 

(IJ  When  the  test  methods  and 
compliance  procedures  specified  in  40 
CFR  61.355  are  referred  to  in  40  CFR 
61.349,  the  provisions  of  §60.783  shall 
apply  for  purposes  of  this  subpart. 

(iii)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  61.354: 

(A)  When  complying  with  the 
monitoring  provisions  specified  in  40 
CFR  61.354,  the  provisions  of 
paragraphs  (a)  and  (b)  of  40  CFR  61.354 
shall  not  apply  because  the  provisions 
of  these  paragraphs  are  related  to  the 
monitoring  of  treatment  processes,  and 
treatment  process  monitoring  shall  be 
conducted  following  the  procedures 
specified  in  §60.781. 

(B)  When  the  provisions  of  40  CFR 
60.18  are  referred  to  in  40  CFR 
61.354(c)(3),  owners  or  operators  shall 
comply  with  the  provisions  of 

§  60.783(j)  for  purposes  of  this  subpart. 

(C)  When  the  terms  "organic 
compounds,"  "organic",  or  "benzene" 
are  used  in  40  CFR  61.354(c)  or  (d),  the 
term  "VOC"  shall  apply  for  purposes  of 
this  subpart. 

(iv)  The  following  exceptions  apply  to 
the  provisions  of  40  CFR  61.356: 

(A)  When  complying  with  the 
recordkeeping  provisions  specified  in 
40  CFR  61.356,  the  provisions  of 
paragraphs  (a),  (b),  (c),  (e),  (f),  (i),  (k). 
and  (1)  of  40  CFR  "61.356  shall  not  apply 
because  the  provisions  of  these 
paragraphs  are  not  related  to  waste 
management  units  or  closed  vent 
systems  and  control  devices. 

(B)  When  the  term  "organics"  or  the 
term  "benzene"  is  used  in  40  CFR 
61.356(j)(8)  or  (j)(9),  the  term  "VOC" 
shall  apply  for  purposes  of  this  subpart. 

(C)  When  the  term  "benzene 
emissions"  is  used  in  40  CFR  61.356(g), 
the  term  "VOC  emissions"  shall  apply 
for  purposes  of  this  subpart. 

(v)  Tne  following  exceptions  apply  to 
the  provisions  of  §  61.356: 

(A)  When  complying  with  the 
reporting  provisions  specified  in  40  CFR 
61.357,  the  provisions  of  paragraphs  (a), 
(b),  (c),  (d)(1)  through  (d)(5).  (d)(7)(i) 
through  (d)(7)(iii),  (e),  (f),  and  (g)  of  40 
CFR  61.357  shall  not  apply  because  the 
provisions  of  these  paragraphs  are  not 
related  to  waste  management  units  or 
closed  vent  systems  and  control  devices. 

(B)  When  the  term  "organics"  or  the 
term  "benzene"  is  used  in 
§61.357(d)(7)(iv)(D),  the  term  "VOC" 
shall  apply  for  pvu-poses  of  this  subpart. 
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i(C)  When  the  term  "benzene 
emissions"  is  used  in  §  61.357(d)(8).  the 
tennn  "VOC  emissions"  shall  apply  for 
purposes  of  this  subpart. 

(3)  Comply  with  the  applicable 
requirements  specified  in  40  CFR  61.343 
through  61.347.  except  as  speciBed  in 
paragraphs  (h)(3){i)  through  (h)(3)(viii) 
of  this  section.  Comply  with  the  control 
device,  leak  detection,  and  delay  of 
repair  provisions  specified  in  §§  60.780, 
60.786,  and  60.777  of  this  subpart  and 
with  the  monitoring,  reporting,  and 
recordkeeping  provisions  specified  in 
§§60.781,  60.784,  and  60.785  of  this 
subpart. 

(i)  When  the  term  "waste  stream"  is 
used  in  §§61.343  through  61.347.  the 
term  "wastewater  or  residual"  shall 
apply  for  purposes  of  this  subpart. 

Hi)  When  the  term  "maximum  organic 
vapor  pressure"  is  used  in  §  61.343,  the 
term  "maximum  true  vapor  pressure" 
shall  apply  for  purposes  of  this  subpart. 

(iii)  When  the  closed-vent  systems 
and  control  devices  provisions  in 
§  61.349  are  referred  to  in  §  61.343 
through  61.347,  the  provisions  in 
§§60.780  and  60.786  shall  apply  for 
purposes  of  this  subpart. 

(iv)  When  the  delay  of  repair 
provisions  in  §  61.350  are  referred  to  in 
§§61.343  through  61.347,  the  provisions 
in  §  60.777  shall  apply  for  purposes  of 
this  subpart. 

(v)  When  the  leak  inspection 
provisions  specified  in  §  61.355(h)  are 
referred  to  in  §§  61.343  through  61.347. 
the  provisions  of  §  60.786  shall  apply 
for  purposes  of  this  subpart. 

(vi)  The  provisions  of 
§61.342(c)(l)(ii),  as  cited  in  the  phrase 
"in  which  the  waste  stream  is  placed  in 
accordance  with  §61.342(c)(l)(ii)"  in 
§§61.343  through  61.347.  shall  not 
apply  for  purposes  of  this  subpart. 

§  60.775    Control  requirements  for  aqueous 
in>process  streams. 

(a)  The  owner  or  operator  shall 
comply  with  the  provisions  of  Table  6 
of  this  subpart,  for  each  item  of 
equipment  meeting  all  the  criteria 
specified  in  paragraphs  (b)  through  (d) 
of  this  section  and  either  paragraphs 
(e)(1)  or  (e)(2)  of  this  section. 

(b)  The  item  of  equipment  is  of  a  type 
identified  in  Table  6  of  this  subpart; 

(c)  The  item  of  equipment  is  part  of 
an  affected  facility  subject  to  this 
subpart; 

(d)  The  item  of  equipment  is 
controlled  less  stringently  than  in  Table 
6  and  is  not  hsted  in  §60. 770(h)  of  this 
subpart,  and  the  item  of  equipment  is 
not  otherwise  exempt  from  controls  by 
the  provisions  of  this  subpart  or  subpart 
A  of  this  part;  and 

i  (e)  The  item  of  equipment: 


(1)  Is  a  drain,  drain  hub.  manhole,  lift 
station,  trench,  pipe,  or  oil/water 
sepsu-ator  that  conveys  water  with  an 
annual  average  concentration  greater 
than  or  equal  to  10,000  parts  per  million 
by  weight  of  VOC  at  any  flowrate;  or  an 
annual  average  concentration  greater 
than  or  equal  to  500  parts  per  miUion 
by  weight  of  VCXH  at  an  aimual  average 
flow  rate  greater  than  or  equal  to  1  liter 
per  minute;  or 

(2)  Is  a  tank  that  receives  one  or  more 
streams  that  contain  water  with  an 
annual  average  concentration  greater 
than  or  equal  to  500  parts  per  million 
by  weight  of  VCXD  at  an  annual  average 
flowrate  greater  than  or  equal  to  1  liter 
per  minute.  The  owner  or  operator  of 
the  affected  facility  shall  determine  the 
characteristics  of  the  stream  as  specified 
in  paragraphs  (e)(2)(i)  and  (ii)  of  this 
section. 

(i)  The  characteristics  of  the  stream 
being  received  shall  be  determined  at 
the  inlet  to  the  tank. 

(ii)  The  characteristics  shall  be 
determined  according  to  the  procedures 
in  §  60.782(b)  and  (c)  of  this  subpart. 

§60.776    Maintenance  wastewater 
requirements. 

(a)  Each  owner  or  operator  of  an 
affected  facility  subject  to  this  subpart 
shall  comply  with  the  requirements  of 
paragraphs  (b)  through  (e)  of  this  section 
for  maintenance  wastewaters  containing 
VOC. 

(b)  The  owner  or  operator  shall 
prepare  a  description  of  maintenance 
procedures  for  management  of 
maintenance  wastewaters  generated 
from  the  emptying  and  purging  of 
equipment  in  the  process  during 
temporary  shutdowns  for  inspections, 
maintenance,  and  repair  (i.e.,  a 
maintenance-turnaround)  and  during 
periods  which  are  not  shutdowns  (i.e., 
routine  maintenance).  The  descriptions 
shall  be  as  follows: 

(1)  Specify  the  process  equipment  or 
maintenance  tasks  that  are  anticipated 
to  create  wastewater  during 
maintenance  activities. 

(2)  Specify  the  procedures  that  will  be 
followed  to  properly  manage  the 
wastewater  and  control  VOC  emissions 
to  the  atmosphere;  and 

(3)  Specify  the  procedures  to  be 
followed  when  clearing  materials  from 
process  equipment. 

(c)  The  owner  or  operator  shall 
modify  and  update  the  information 
required  by  paragraph  (b)  of  this  section 
as  needed  to  reflect  new  or  revised 
equipment  or  procedures. 

(d)  The  owner  or  opefttor  shall 
implement  the  procedures  described  in 
paragraphs  (b)  and  (c)  of  this  section  as 
part  of  the  start-up,  shutdown,  and 


malfunction  plan  required  in  §  60.787  of 
this  subpart. 

(e)  The  owner  or  operator  shall 
maintain  a  record  of  the  information 
required  by  paragraphs  (b)  and  (c)  of 
this  section  as  part  of  the  start-up, 
shutdown,  and  malfunction  plan 
required  in  §60.787  of  this  subpart. 

§  60.777    Delay  of  repair. 

(a)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been 
identified,  is  allowed  if  the  repair  is 
technically  infeasible  without  a 
shutdown,  as  defined  in  §60.771  of  this 
subpart,  or  if  the  owner  or  operator 
determines  that  VOC  emissions  of 
purged  material  from  immediate  repair 
would  be  greater  than  the  VOC 
emissions  fikely  to  result  from  delay  of 
repair.  Repair  of  this  equipment  shall 
occur  by  the  end  of  the  next  shutdown. 

(b)  Etelay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been 
identified,  is  allowed  if  the  equipment 
is  emptied  or  is  no  longer  used  to  treat 
or  manage  Group  1  wastewater  streams 
or  residuals  removed  from  Group  1 
wastewater  streams. 

(c)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap.  crack,  tear,  or  hole  has  been 
identified  is  also  allowed  if  additional 
time  is  necessary  due  to  the 
unavailability  of  parts  beyond  the 
control  of  the  owner  or  operator.  Repair 
shall  be  completed  as  soon  as  practical. 
The  owner  or  operator  who  uses  this 
provision  shall  comply  with  the 
requirements  of  §  60.785(b)(7)  of  this 
subpart  to  document  the  reasons  that 
the  delay  of  repair  was  necessary. 

§  60.778    Stream-specific  list  of  VOC 
determination. 

(a)  General.  This  section  specifies 
how  to  determine  a  stream-specific  list 
of  VOC  for  a  process  wastewater  stream 
or  in-process  aqueous  stream.  A  stream- 
specific  list  of  VOC  is  required  when 
speciation  is  used  for  compliance 
demonstration  (i.e.,  performance  tests, 
design  evaluations,  and  ranges  of 
parameters  set  for  monitoring  and  for 
determining  if  VOC  emissions  increase 
has  occurred  for  modification 
determinations.  A  stream-specific  list 
may  also  be  used  for  Group  1  and  Group 
2  determinations. 

(b)  Test  methods  for  determining  VOC 
concentration.  The  owner  or  operator 
shall  use  one  of  the  test  methods  that 
speciates  compounds  and  is  specified  in 
§  6a.782(b)(5)  of  this  subpart  to 
determine  concentration.  For  process 
wastewater  streams,  the  annual  average 
concentration  shall  be  determined  either 
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at  the  point  of  determination  or 
downstream  of  the  point  of 
determination,  with  adjustment  for 
concentration  changes  made  according 
to  §60. 782(b)(6)  of  this  subpart  if  a 
point  downstream  of  the  point  of 
determination  is  used.  For  aqueous  in- 
process  streams,  the  annual  average 
concentration  shall  ije  determined 
before  the  point  of  determination  and 
shall  be  adjusted  for  any  losses  of  VOC 
to  the  atmosphere  and  for  dilution. 

(c)  Compounds  that  may  be  excluded 
from  the  site-specific  list  of  VOC. 
Compounds  that  meet  the  requirements 
specified  in  paragraphs  (b)(1),  (b)(2).  or 
(b)(3)  of  this  section  are  not  required  to 
be  included  in  the  stream-specific  list  of 
VOC.  The  owner  or  operator  shall  use 
one  of  the  methods  specified  in 
§  60.782(b)(5)  of  this  subpart  to 
determine  concentration. 

(1)  Compounds  not  used  or  produced 
by  the  chemical  process  unit. 

(2)  Compounds  with  concentrations  at 
the  point  of  determination  that  are 
below  1  part  per  million  by  weight. 

(3)  Compounds  with  concentrations  at 
the  point  of  determination  that  are 
below  the  lower  detection  limit  where 
the  lower  detection  limit  is  greater  than 

1  part  per  million  by  weight.  The 
method  used  for  determining 
concentration  shall  be  an  analytical 
method  for  wastewater  which  has  the 
compound  of  interest  as  a  target  analyte. 
(d)  Create  stream-specific  list  of  VOC 
for  Group  1  and  Group  2  determination. 
The  owner  or  operator  shall  include 
those  individual  VOC  with  the  greatest 
mass  on  the  stream-specific  list  of  VOC 
until  75  compounds  or  every 
compound,  whichever  is  fewer,  is 
included  on  the  list,  except  as  provided 
by  paragraph  (c)  of  this  section.  The 
stream-specific  list  of  VOC  must 
represent  at  least  90  percent  of  the  total 
VOC  in  the  process  wastewater  stream. 
If  the  compounds  on  the  stream-specific 
list  of  VOC  do  not  represent  at  least  90 
percent  of  total  VOC,  Method  25D  to 
appendix  A  of  this  part  shall  be  used  to 
make  the  Group  1  determination  for  that 
process  wastewater  stream.  The  owner 
or  operator  shall  document  how  the 
percent  of  VOC  in  the  process 
wastewater  stream  was  determined. 

(e)  Create  stream-specific  list  of  VOC 
for  estimating  VOC  emission  changes 
for  modification  determinations.  The 
owner  or  operator  shall  include  those 
individual  VOC  with  the  greatest  mass 
on  the  stream-specific  list  of  VOC  until 
75  compounds  or  every  compound, 
whichever  is  fewer,  is  included  on  the 
list,  except  as  provided  by  paragraph  (c) 
of  this  section.  The  stream-specific  list 
of  VOC  must  represent  at  least  90 
percent  of  the  total  VOC  in  the  process 


wastewater  stream  or  aqueous  in- 
process  stream.  If  the  compounds  on  the 
stream-specific  list  of  VOC  do  not 
represent  at  least  90  percent  of  total 
VOC,  the  owner  or  operator  shall  use 
the  mass  flow  rate  procedure  specified 
in  §  60.772  of  this  subpart  to  estimate 
VOC  emissions  for  modification 
determinations.  The  owner  or  operator 
shall  document  how  the  percent  of  VOC 
in  the  process  wastewater  stream  or 
aqueous  in-process  stream  was 
determined. 

(f)  Create  stream-specific  list  of  VOC 
for  compliance  demonstrations.  The 
owner  or  operator  shall  determine  the 
percent  of  total  VOC  in  the  process 
wastewater  stream.  The  owner  or 
operator  shall  document  how  the 
percent  of  VOC  in  the  process 
wastewater  stream  was  determined. 

(i)  For  the  owner  or  operator  that  can 
identify  at  least  90  percent,  by  mass,  of 
the  VOC  in  the  wastewater  stream  or 
aqueous  in-process  stream,  the 
individual  VOC  that  are  5  percent,  by 
mass,  or  greater,  are  required  to  be 
included  on  the  list.  If  less  than  half  of 
the  total  VOC  in  the  wastewater  are 
represented  by  the  compounds  with  a 
mass  of  5  percent  or  greater,  the  owner 
or  operator  shall  include  those 
individual  VOC  with  the  greatest  mass 
on  the  stream-specific  list  of  VOC  until 
75  compounds  or  every  compound, 
whichever  is  fewer,  is  included  on  the 
list,  except  as  provided  by  paragraph  (c) 
of  this  section.  The  owner  or  operator 
shall  document  that  the  site-specific  list 
of  VOC  is  representative  of  the  process 
wastewater  stream  and  forms  the  basis 
of  a  good  compliance  demonstration. 

(ii)  For  the  owner  or  operator  that  can 
identify  at  least  50  percent,  by  mass,  of 
the  VOC  in  the  wastewater  stream,  the 
individual  VOC  with  the  greatest  mass 
on  the  stream-specific  list  of  VOC  up  to 
75  compounds  or  every  compound, 
whichever  is  fewer,  are  to  be  included 
on  the  list,  except  as  provided  by 
paragraph  (c)  of  this  section.  The  owner 
or  operator  shall  document  that  the  site- 
specific  list  of  VOC  is  representative  of 
the  process  wastewater  stream  and 
forms  the  basis  of  a  good  compliance 
demonstration. 

(iii)  For  the  owner  or  operator  that 
cannot  identify  at  least  50  percent,  by 
mass,  of  the  VOC  in  the  process 
wastewater  stream,  one  of  the  following 
compUance  options  shall  be  used  to 
treat  the  process  wastewater  stream: 

(A)  The  design  steam  stripper  option 
in  §  60.779(d)  of  this  subpart;  or 

(B)  The  95  percent  mass  removal  with 
outlet  concentration  of  50  ppmw  option 
in  §  60.779(e)(2)  of  this  subpart;  or 

(C)  The  steam  stripper  option  in 
§  60.779(e)(3)  of  this  subpart. 


§  60.779    Process  wastewater  provisions— 
Performance  standards  for  treatment 
processes  managing  Group  1  wastewater 
streams  and/or  residuals  removed  from 
Group  1  wastewater  streams. 

(a)  This  section  specifies  the 
performance  standards  for  treating 
process  wastewater  streams  that  are 
Group  1  wastewater  streams.  The  owner 
or  operator  shall  comply  with  the 
requirements  as  specified  in  paragraphs 
(a)(1)  through  (a)(8)  of  this  section. 
Where  multiple  compliance  options  are 
provided,  the  options  may  be  used  in 
combination  for  different  wastewater 
streams  and/or  for  different  compounds 
in  the  same  wastewater  streams,  except 
where  otherwise  provided  in  this 
section.  Once  a  Group  1  wastewater 
stream  or  residual  removed  from  a 
Group  1  wastewater  stream  has  been 
treated  in  accordance  with  this  subpart, 
it  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

fl)  Control  options:  Group  1 
wastewater  streams.  The  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  any  one  of 
paragraphs  (d),  (e),  (f),  (g),  (h),  or  (m)  of 
this  section,  except  as  provided  in 
§60.789  of  this  subpart  for  relationship 
with  other  rules. 

(2)  [Reserved] 

(3)  Biological  treatment  processes. 
Biological  treatment  processes  in 
compliance  v/ith  this  section  may  be 
either  open  or  closed  biological 
treatment  processes  as  defined  in 
§60.771  of  this  subpart.  An  open 
biological  treatment  process  in 
compliance  with  this  section  need  not 
be  covered  and  vented  to  a  control 
device  as  required  in  §  60.774  of  this 
subpart.  An  open  or  a  closed  biological 
treatment  process  in  compliance  with 
this  section  and  using  §§  60.783(f)  or 
60.783(g)  of  this  subpart  to  demonstrate 
compliance  is  not  subject  to  the 
requirements  of  §  60.774  of  this  subpart. 
A  closed  biological  treatment  process  in 
compliance  with  this  section  and  using 
§  60.783(e)  of  this  subpart  to 
demonstrate  compliance  shall  comply 
with  the  requirements  of  §60.774  of  this 
subpart.  Waste  management  units 
upstream  of  an  open  or  closed  biological 
treatment  process  shall  meet  the 
requirements  of  §60.774  of  this  subpart, 
as  applicable. 

(4)  Performance  tests  and  design 
evaluations.  If  the  design  steam  stripper 
option  (paragraph  (d)  of  this  section)  or 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  option  (paragraph 
(h)  of  this  section)  is  selected  to  comply 
with  this  section,  neither  a  design 
evaluation  nor  a  performance  test  is 
required.  If  §  60.789(d)  of  this  subpart 
(Relationship  to  the  HON)  is  selected  to 
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comply  with  this  section,  the 
performance  test  or  design  evaluation 
used  to  demonstrate  compliance  for  the 
HON  also  demonstrates  compliance 
with  this  section.  For  any  other  non- 
biological  treatment  process,  and  for 
closed  biological  treatment  processes  as 
defined  in  §60.771  of  this  subpart,  the 
owner  or  operator  shall  conduct  either 
a  design  evaluation  as  specified  in 
paragraph  (j)  of  this  section,  or  a 
performance  test  as  specified  in  §  60.783 
of  this  subpart.  For  each  open  biological 
treatment  process  as  defined  in  §  60.771 
of  this  subpart,  the  owner  or  operator 
shall  conduct  a  performance  test  as 
specified  in  §  60.783  of  this  subpart. 

Note  to  paragraph  (a)(4)  of  this  section: 

Some  open  biological  treatment  processes 
may  not  require  a  performance  test.  Refer  to 
§  60.783(h)  of  this  subpart  and  table  36  of  the 
appendix  to  subpart  G  of  40  CFR  part  63  to 
determine  whether  the  biological  treatment 
process  meets  the  criteria  that  exempt  the 
owner  or  operator  from  conducting  a 
performance  test.) 

(6)  Control  device  requirements. 
When  gases  are  vented  from  the 
treatment  process,  the  owner  or  operator 
shall  comply  with  the  applicable  control 
device  requirements  specified  in 
§§60.780  and  60.783(i)  and  (j)  of  this 
subpart,  and  the  applicable  leak 
inspection  provisions  specified  in 
§  60.786  of  this  subpart.  This 
requirement  does  not  apply  to  any  open 
biological  treatment  process  that  meets 
the  mass  removal  requirements.  Vents 
from  anaerobic  biological  treatment 
processes  may  be  routed  through  hard- 
piping  to  a  fuel  gas  system. 

(6)  Residuals:  general.  When  residuals 
result  from  treating  Group  1  wastewater 
streams,  the  owner  or  operator  shall 
comply  with  the  requirements  for 
residuals  specified  in  paragraph  (k)  of 
this  section. 

(7)  Treatment  using  a  series  of 
tr&itment  processes.  In  all  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  or  control  device  to 
comply  with  emissions  limitations,  the 
owner  or  operator  may  use  multiple 
treatment  processes  or  control  devices, 
respectively.  For  combinations  of 
treatment  processes  where  the 
wastewater  stream  is  conveyed  by  hard- 
piping,  the  owner  or  operator  shall 
comply  writh  either  the  requirements  of 
paragraph  (a)(7)(i)  or  (a)(7)(ii)  of  this 
section.  For  combinations  of  treatment 
processes  where  the  wastewater  stream 
is  not  conveyed  by  hard-piping,  the 
owner  or  operator  shall  comply  with  the 
requirements  of  paragraph  (a)(7)(ii)  of 
this  section.  For  combinations  of  control 
devices,  the  owner  or  operator  shall 


comply  with  the  requirements  of 
paragraph  (a)(7)(i)  of  this  section. 

(i)lA)  For  combinations  of  treatment 
processes,  the  wastewater  stream  shall 
be  conveyed  by  hard-piping  between  the 
treatment  processes.  For  combinations 
of  control  devices,  the  vented  gas  stream 
shall  be  conveyed  by  hard-piping 
between  the  control  devices. 

(B)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 

§  60.774  of  this  subpart  except  as 
provided  in  paragraph  (a)(3)  of  this 
section. 

(C)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  oT  treatment  processes  or  of 
control  devices,  including  identification 
of  the  first  and  last  treatment  process  or 
control  device. 

(D)  The  performance  test  or  design 
evaluation  shall  determine  compliance 
across  the  combination  of  treatment 
processes  or  control  devices.  If  a 
performance  test  is  conducted,  the 
"inlet"  shall  be  the  point  at  which  the 
wastewater  stream  or  residual  enters  the 
first  treatment  process,  or  the  vented  gas 
stream  enters  the  first  control  device. 
The  "outlet"  shall  be  the  point  at  which 
the  treated  wastewater  stream  exits  the 
last  treatment  process,  or  the  vented  gas 
stream  exits  the  last  control  device. 

(ii)[A)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 
§  60.774  of  Uiis  subpart  except  as 
provided  in  paragraph  (a)(3)  of  this 
section. 

(B)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  of  treatment  processes, 
including  identification  of  the  first  and 
last  treatment  process. 

(C)  The  owner  or  of>erator  shall 
determine  the  mass  removed  or 
destroyed  by  each  treatment  process. 
The  performance  test  or  design 
evaluation  shall  determine  compliance 
for  the  combination  of  treatment 
processes  by  adding  together  the  mass 
removed  or  destroyed  by  each  treatment 
process. 

(8)  Prohibition  against  double 
counting.  The  removal  of  VOC  must  be 
in  addition  to  the  reduction  and 
destruction  required  by  other  rules, 
xmless  the  removal  of  VCXH  is  from  the 
same  stream. 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Design  steam  stripper  option.  The 
owner  or  operator  shall  operate  and 
maintain  a  steam  stripper  that  meets  the 
requirements  of  paragraphs  (d)(1) 
through  (d)(6)  of  this  section. 

(1)  Minimum  active  colimin  height  of 
5  meters; 


(2)  Countercurrent  flow  configuration 
with  a  minimum  of  10  actual  trays; 

(3)  Minimum  steam  flow  rate  of  0.04 
kilograms  of  steam  per  liter  of 
wastewater  feed  within  the  column; 

(4)^inimum  wastewater  feed 
temperature  to  the  steam  stripper  of  95° 
C,  or  minimum  column  operating 
temperature  of  95°  C; 

(5)  Maximum  liquid  loading  of  67,100 
liters  per  hour  per  square  meter;  and 

(6)*Operate  at  nominal  atmospheric 
pressure. 

(e)  Percent  mass  removal/destruction 
option,  for  nonbiological  treatment 
process.  For  wastewater  streams  that  are 
Group  1  and  treated  in  a  nonbiological 
treatment  process,  the  owner  or  operator 
shall  comply  with  either  paragraph 
b)(l)  or  (e)(2)  of  this  section  for  a 
nonoombustion  treatment  process  and 
paragraph  (e)(1)  of  this  section  for  a 
combustion  treatment  process.  For 
wastewater  streams  that  are  Group  1  and 
treated  in  a  steam  stripper,  the  owner  or 
operator  shall  comply  with  either 
paragraph  (e)(1),  (e)(2),  or  (e)(3)  of  this 
section.  This  paragraph  (e)  shall  not  be 
used  for  biological  treatment  processes. 

(1)  Reduce  mass  flow  rate  of  VOC  by 
the  appropriate  Fr  values.  For 
wastewater  streams  that  are  Group  1,  the 
ownpr  or  operator  shall  reduce,  by 
removal  or  destruction,  the  mass  flow 
rate  of  VOC  by  the  required  removal  or 
destruction  efficiency,  i.e.,  the  flow- 
weighted  average  Fr  value.  To  use  this 
compliance  option,  the  owner  or 
operator  shall  develop  a  stream-specific 
list  of  VOC  upon  which  to  base  the 
compliance  demonstration  and  shall 
calculate  a  flow-weighted  average  Fr. 
Follow  the  procedures  in  §  60.778  of 
this  subpart  to  develop  a  stream-specific 
list  of  VOC.  Follow  the  procedures  in 
appendix  J  of  this  part  to  determine  Fr 
values  for  individual  compounds.  The 
owner  or  operator  shall  conduct  either 

a  design  evaluation  or  a  i}erformance 
test.  Design  evaluation  requirements  are 
specified  in  paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §  60.783(c)  of  this  subpart, 
for  noncombustion  treatment  processes, 
and  in  §60. 783(d)  of  this  subpart,  for 
combustion  treatment  processes. 

(2)  Reduce  mass  flow  rate  of  VOC  by 
95  percent  and  reduce  outlet 
concentration  of  VOC  to  less  than  50 
ppmw,  for  noncombustion  treatment 
process.  For  wastewater  streams  that  are 
Group  1,  the  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
mass  flow  rate  of  VOC  by  95  percent 
and  reduce  the  outlet  concentration  of 
VOC  to  less  than  50  ppmw.  The  owner 
or  operator  shall  conduct  either  a  design 
evaluation  or  a  performance  test.  Design 
evaluation  requirements  are  specified  in 
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paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §  60.783(c)  of  this  subpart. 

(3)  Demonstrate  a  steam  stripper 
reduces  mass  flow  rate  of  methanol, 
ethylene  glycol  monobutyl  ether  acetate, 
and  methyl  ethyl  ketone  by  the 
appropriate  Fr  value.  For  wastewater 
steams  that  are  Group  1  and  treated  in 
a  steam  stripper,  the  owner  or  operator 
shall  demonstrate  that  the  mass  flow 
rate  of  methanol  is  reduced  by  31 
percent;  that  the  mass  flow  rate  of 
ethylene  glycol  monobutyl  ether  acetate 
is  reduced  by  76  percent;  and  that  the 
mass  flow  rate  of  methyl  ethyl  ketone  is 
reduced  by  95  percent.  The  owner  or 
operator  shall  conduct  either  a  design 
evaluation  or  a  performance  test.  Design 
evaluation  requirements  are  specified  in 
paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §  60.783(c)  of  this  subpart. 
When  design  evaluations  are  used  to 
demonstrate  compliance,  the  Henry's 
law  constant  at  25°  C  (expressed  as  y/ 
X  atmosphere  per  mole  fraction)  used  in 
the  evaluation  shall  be:  7.73  for 
methanol;  24.96  for  ethylene  glycol 
monobutyl  ether  acetate;  and  59.2  for 
methyl  ethyl  ketone. 

(f)  Required  mass  removal  (RMR) 
option,  for  noncombustion  treatment 
process.  For  wastewater  streams  that  are 
Group  1,  the  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
mass  flow  rate  of  VOC  by  the  required 
mass  removal,  i.e,  the  flow-weighted 
average  Fr.  To  use  this  compliance 
option,  the  owner  or  operator  shall 
develop  a  list  of  VOC  upon  which  to 
base  the  compliance  demonstration  and 
shall  calculate  a  flow-weighted  average 
Fr.  Follow  the  procedures  in  §  60.778  of 
this  subpart  to  develop  a  stream-specific 
list  of  VOC.  Follow  the  procedures  in 
appendix  J  of  this  part  to  determine  Fr 
values.  The  owner  or  operator  shall 
conduct  a  compliance  demonstration  as 
specified  in  paragraphs  (f)(1).  (f)(2),  and 
(f)(3)  of  this  section. 

(1)  Nonbiological,  noncombustion 
treatment  process.  The  owner  or 
operator  shall  conduct  either  a  design 
evaluation  or  a  performance  test.  Design 
evaluation  requirements  are  specified  in 
paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §  60.783(e)  of  this  subpart. 

(2)  Aerobic  biological  treatment 
process — open  and  closed  biological 
treatment  processes.  Closed  biological 
treatment  process  means  a  tank  or 
surface  impoundment  where  biological 
treatment  occurs  and  air  VOC  emissions 
from  the  treatment  process  are  routed  to 
either  a  control  device  by  means  of  a 
closed  vent  system  or  to  a  fuel  gas 
system  by  means  of  hard-piping.  The 


tank  or  surface  impoundment  has  a 
fixed  roof,  as  defined  in  §  60.771  of  this 
subpart,  or  a  floating  flexible  membrane 
cover  that  meets  the  requirements 
specified  in  40  CFR  §  63.134.  Open 
biological  treatment  process  is  not  a 
closed  biological  treatment  process. 
Open  biological  treatment  processes 
have  additional  requirements  for 
compliance  demonstration  because  they 
have  more  potential  for  VOC  emissions. 

(i)  Closed  biological  treatment 
process.  The  owner  or  operator  shall 
conduct  either  a  design  evaluation  or  a 
performance  test.  Design  evaluation 
requirements  are  specified  in  paragraph 
(j)  of  this  section.  Performance  test 
requirements  are  specified  in  both 
§  60.783(e)  or  (0  of  this  subpart. 

(ii)  Open  biological  treatment  process. 
The  owner  or  operator  shall  conduct  a 
performance  test  as  specified  in 
§  60.783(f)  of  this  subpart,  except  as 
provided  in  §  60.783(h)  of  this  subpart. 

(3)  Anaerobic  biological  treatment 
process.  An  anaerobic  biological 
treatment  process  shall  also  be  a  closed 
biological  treatment  process.The  owner 
or  operator  shall  conduct  either  a  design 
evaluation  or  a  performance  test.  Design 
evaluation  requirements  are  specified  in 
paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §60. 783(e)  of  this  subpart. 

(g)  95-percent  RMR  option,  for 
biological  treatment  processes.  The 
owner  or  operator  shall  reduce,  by 
removal  or  destruction,  the  mass  flow 
rate  of  VOC  by  95  percent  for  all 
wastewater  entering  the  biological 
treatment  process.  To  use  this 
compliance  option,  the  owner  or 
operator  shall  develop  a  streom-specific 
fist  of  VOC  as  specified  in  §  60.778  of 
this  subpart  upon  which  to  base  the 
compliance  demonstration.  The  owner 
or  operator  shall  conduct  a  compliance 
demonstration  as  specified  in 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section.  The  owner  or  operator  shall 
also  comply  with  paragraphs  (g)(3)  and 
(g)(4)  of  this  section. 

(1)  Aerobic  biological  treatment 
process — open  and  closed  biological 
treatment  processes. 

(i)  Closed  biological  treatment 
process.  The  owner  or  operator  shall 
conduct  either  a  design  evaluation  or  a 
performance  test.  Desiga  evaluation 
requirements  are  specified  in  paragraph 
(j)  of  this  section.  Performance  test 
requirements  are  specified  in  both 
§  60.783(e)  and  (g)  of  this  subpart. 

(ii)  Open  biological  treatment  process. 
The  owmer  or  operator  shall  conduct  a 
performance  test  as  specified  in 
§  60.783(g)  of  this  subpart,  except  as 
provided  in  §  60.783(h)  of  this  subpart. 


(2)  Anaerobic  biological  treatment 
process.  An  anaerobic  biological 
treatment  process  shall  also  be  a  closed 
biological  treatment  process.  The  owner 
or  operator  shall  conduct  either  a  design 
evaluation  or  a  performance  test.  Design 
evaluation  requirements  are  specified  in 
paragraph  (j)  of  this  section. 
Performance  test  requirements  are 
specified  in  §  60.783(e)  of  this  subpart. 

(3)  For  each  treatment  process  or 
waste  management  unit  that  receives, 
manages,  or  treats  wastewater  streams 
subject  to  this  paragraph  (g)(3),  from  the 
point  of  determination  of  each  Group  1 
or  Group  2  wastewater  stream  to  the 
biological  treatment  unit,  the  owner  or 
operator  shall  comply  with  §  60.774  of 
this  subpart  for  control  of  air  VOC 
emissions. 

(4)  If  a  wastewater  stream  is  in 
compliance  with  the  requirements  in 
paragraph  (d),  (e),  (f),  (h),  or  (m)  of  this 
section  before  entering  the  biological 
treatment  unit,  the  VOC  mass  of  that 
wastewater  is  not  required  to  be 
included  in  the  total  mass  flow  rate 
entering  the  biological  treatment  unit  for 
the  purpose  of  demonstrating 
compliance. 

(hj  Treatment  in  a  RCRA  unit  option. 
The  owrner  or  operator  shall  treat  the 
wastewater  stream  or  residual  in  a  unit 
identified  in,  and  complying  with, 
paragraphs  (h)(1),  (h)(2).  or  (h)(3)  of  this 
section.  These  units  are  exempt  from  the 
design  evaluation  or  performance  tests 
requirements  specified  in  paragraphs 
(a)(4)  and  (j)  of  this  section,  and  from 
the  monitoring  requirements  specified 
in  §  60.781  of  this  subpart,  as  well  as 
recordkeeping  and  reporting 
requirements  associated  with 
monitoring  and  performance  tests. 

(1)  The  wastewater  stream  or  residual 
is  discharged  to  a  hazardous  waste 
incinerator  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
264.  subpart  O,  or  has  certified 
compliance  with  the  interim  status 
requirements  of  4Q  CFR  part  265. 
subpart  O; 

(2)  The  wastewater  stream  or  residual 
is  discharged  to  a  process  heater  or 
boiler  burning  hazardous  waste  for 
which  the  owner  or  operator: 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  compfies 
writh  the  requirements  of  40  CFR  part 
266.  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266.  subpart  H. 

(3)  The  wastewater  stream  or  residual 
is  discharged  to  an  underground 
injection  well  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
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under  40  CFR  part  270  or  40  CFR  part 
144  and  complies  with  the  requirements 
of  40  CFR  part  122.  The  owner  or 
operator  shall  comply  with  all 
applicable  requirements  of  this  subpart 
prior  to  the  point  where  the  wastewater 
enters  the  imdergroimd  portion  of  the 
injection  well. 

(i)  [Reserved! 

(jj  Design  evaluations  or  performance 
tests  for  treatment  processes.  Except  as 
provided  in  paragraph  (j)(3),  (h),  or  (m) 
of  this  section,  the  owner  or  operator 
shall  demonstrate  by  the  procedures  in 
either  paragraph  (j){l)  or  (j)(2)  of  this 
section  that  each  nonbiological 
treatment  process  used  to  comply  with 
paragraphs  (e),  and/or  (0  of  this  section 
achieves  the  conditions  specified  for 
compliance.  The  owner  or  operator  shall 
demonstrate  by  the  procedures  in  either 
paragraph  (j)(l)  or  (j){2)  of  this  section 
that  each  closed  biological  treatment 
process  used  to  comply  with  paragraphs 
(f)  or  (g)  of  this  section  achieves  the 
conditions  specified  for  compliance.  If 
an  open  biological  treatment  unit  is 
used  to  comply  with  paragraph  (f)  or  (g) 
of  this  section,  the  owner  or  operator 
shall  comply  with  §  60.783(f)  or 
§  60.783[g),  respectively,  of  this  subpart. 
Some  open  biological  treatment 
processes  may  not  require  a 
performance  test.  Refer  to  §  60.783(h)  of 
this  subpart  to  determine  whether  the 
open  biological  treatment  process  meets 
the  criteria  that  exempt  the  owner  or 
operator  from  conducting  a  performance 
test. 

(1)  This  paragraph  (j)(l)  may  be  used 
to  demonstrate  compliance  with 
paragraphs  (e),  (f),  or  (g)  of  this  section, 
except  when  the  treatment  process  is  an 
open  biological  treatment  process.  A 
design  evaluation  and  supporting 
documentation  that  addresses  the 
operating  characteristics  of  the 
treatment  process  and  that  is  based  on 
operation  at  a  representative  wastewater 
stream  flow  rate  and  a  representative 
concentration  under  which  it  would  be 
most  difficult  to  demonstrate 
compliance.  For  closed  biological 
treatment  processes,  the  actual  mass 
removal  shall  be  determined  by  a  mass 
balance  over  the  unit.  The  mass  flow 
rate  of  VOC  exiting  the  treatment 
process  shall  be  the  sum  of  the  mass 
flow  rate  of  VOC  in  the  wastewater 
stream  exiting  the  biological  treatment 
process  and  the  mass  flow  rate  of  the 
vented  gas  stream  exiting  the  control 
device.  The  mass  flow  rate  entering  the 
treatment  process  minus  the  mass  flow 
rate  exiting  the  process  determines  the 
actual  mass  removal. 

(2)  This  paragraph  (j)(2)  may  be  used 
to  demonstrate  compliance  with 
paragraphs  (e),  (f),  or  (g)  of  this  section. 


Performance  tests  conducted  using  test 
methods  and  procedures  that  meet  the 
applicable  requirements  specified  in 
§60.783  of  this  subpart. 

(3)  The  provisions  of  paragraphs  (j)(l) 
and  (j)(2)  of  this  section  do  not  apply  to 
design  stream  strippers  which  meet  the 
requirements  of  paragraph  (d)  of  this 
section. 

(k)  Residuals.  For  each  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
control  for  air  VOC  emissions  by 
complying  with  §60.774  of  this  subpart 
and  by  complying  with  one  of  the 
provisions  in  paragraphs  (k)(l)  through 
(k)(4)  of  this  section. 

(1)  Recycle  the  residual  to  a 
production  process  or  sell  the  residual 
for  the  purpose  of  recycling.  Once  a 
residual  is  returned  to  a  production 
process,  the  residual  is  no  longer  subject 
to  this  section. 

(2)  Return  the  residual  to  the 
treatment  process. 

(3)  Treat  the  residual  to  destroy  the 
total  combined  mass  flow  rate  of  VOC 
by  99  percent  or  more,  as  determined  by 
the  procediues  specified  in  §  60.783(c) 
or  (d)  of  this  subpart. 

(4)  Comply  with  the  requirements  for 
RCRA  treatment  options  specified  in 
paragraph  (h)  of  this  section. 

(1)  [Reserved) 

(m)  1  Mg  exemption.  For  each  plant 
site,  up  to  1  Mg  of  VOC  per  year  may 
be  excluded  from  control.  The  1  Mg 
shall  be  based  on  an  annual  average  and 
calculated  according  to  procedures  in 
paragraphs  (m)(l)  and  (m)(2)  of  this 
section. 

(1)  Annual  average  concentration. 
The  aimual  average  concentration  shall 
be  a  flow-weighted  average 
representative  of  actual  or  anticipated 
operation  of  the  CPU  generating  the 
process  wastewater  over  a  designated 
12-month  period.  For  flexible  operation 
imits,  the  owner  or  operator  shall 
consider  the  anticipated  production 
over  the  designated  12-month  period 
and  include  all  process  wastewater 
streams  generated  by  the  process 
equipment  during  this  period.  The 
owner  or  operator  is  not  required  to 
determine  the  concentration  of  VOC  that 
are  not  reasonably  expected  to  be  in  the 
process.  Concentration  values  that  are 
not  determined  using  Method  25D  may 
be  adjusted  with  the  chemical's  Fm 
value.  Compound-specific  Fm  factors 
shall  be  determined  as  specified  in 
appendix  J  of  this  part.  Flow-weighted 
annual  average  concentrations  for  VOC 
means  the  total  mass  of  VOC  occurring 
in  the  wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewater  streant 
during  the  same  designated  12-month 


period.  The  annual  average 
concentration  shall  be  determined  for 
each  process  wastewater  stream  either  at 
the  point  of  determination,  or 
downstream  of  the  point  of 
determination  with  adjustment  for 
concentration  changes  made  according 
to  §60.782  of  this  subpart.  The 
procedures  specified  in  §60.782(b)(5)(i) 
through  (b)(5)(iv)  and  (b)(6)  of  this 
subpart  are  considered  acceptable  for 
determining  the  annual  average 
concentration.  They  may  be  used  in 
combination,  and  no  one  procedure 
shall  take  precedence  over  another.  A 
minimimi  of  three  wastewater  samples 
from  each  process  wastewater  stream 
shall  be  taken.  Samples  may  be  grab 
samples  or  composite  samples. 

{2j  Annual  average  flow  rate.  The 
owner  or  operator  shall  determine  the 
annual  average  flow  rate  by  measuring 
flow  rate  either  at  the  point  of 
determination  for  each  process 
wastewater  stream,  or  downstream  of 
the  point  of  determination  with 
adjustment  for  flow  rate  changes  made 
according  to  §  60.782(c)(4)  of  this 
subpart.  The  aimual  average  flow  rate 
for  the  process  wastewater  stream  shall 
be  representative  of  the  actual  or 
antici{)ated  operation  of  the  CPU 
generating  the  wastewater  over  the 
desi^ated  12-month  period. 

§  60.780    Standards— Controi  devices. 

(a)  For  each  control  device  used  to 
comply  with  the  provisions  in 
§§60.774,  60.775,  and  60.779  of  this 
subpart,  the  owner  or  operator  shall 
operate  and  maintain  the  control  device 
or  combination  of  control  devices  in 
accordance  with  the  requirements  of 
paragraphs  (b)  through  (g)  of  this 
section,  unless  otherwise  specified  in 
this  subpart. 

(b)  Whenever  organic  VOC  emissions 
are  vented  to  a  control  device  used  to 
comply  with  the  provisions  of  this 
subpart,  such  control  device  shall  be 
operating. 

(c)  The  control  device  shall  be 
designed  and  operated  in  accordance 
with  paragraph  (c)(1),  (c)(2).  (c)(3). 
(c)(4),  or  (c)(5)  of  this  section. 

(1)  An  enclosed  combustion  device 
(including  but  not  limited  to  a  vapor 
incinerator,  boiler,  or  process  heater) 
shall  meet  the  conditions  in  paragraph 
{c)(l)(i).  (c)(l)(ii),  or  (c)(l)(iii)  of  this 
section,  alone  or  in  combination  with 
other  control  devices.  If  a  boiler  or 
process  heater  is  used  as  the  control 
device,  then  the  vent  stream  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(i)  Reduce  the  total  organic  compound 
emissions,  less  methane  and  ethane,  or 
total  VOC  emissions  vented  to  the 
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control  device  by  95  percent  by  weight 
orgreater; 

(li)  Achieve  an  outlet  total  organic 
compound  concentration,  less  methane 
and  ethane,  or  total  VOC  concentration 
of  20  parts  per  million  by  volume  on  a 
dry  basis  corrected  to  3  percent  oxygen. 
The  ovraer  or  operator  shall  use  either 
Method  18,  40  CFR  part  60.  appendix  A, 
or  any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301. 
40  CFR  part  63,  appendix  A;  or 

(iii)  Provide  a  minimum  residence 
time  of  0.5  seconds  at  a  minimum 
temperature  of  760"  C. 

(2)  A  vapor  recovery  system 
(including  but  not  limited  to  a  carbon 
adsorption  system  or  condenser),  alone 
or  in  combination  with  other  control 
devices,  shall  reduce  the  total  organic 
compound  emissions,  less  methane  and 
ethane,  or  total  VOC  emissions  vented 
to  the  control  device  by  95  percent  by 
weight,  or  greater,  or  achieve  an  outlet 
total  organic  compound  concentration, 
less  methane  and  ethane,  or  total  VOC 
concentration  of  20  parts  per  million  by 
volume,  whichever  is  less  stringent.  The 
20  parts  per  million  by  volume 
performance  standard  is  not  applicable 
to  compliance  with  the  provisions  of 
§  60.774  of  this  subpart  for  surface 
impoundments  or  containers. 

(3)  A  flare  shall  comply  with  the 
requirements  of  40  CFR  63.11.  as 
specified  in  table  2A  of  this  subpart,  and 
§60.783(j)  of  this  subpart. 

(4)  A  scrubber,  alone  or  in 
combination  with  other  control  devices, 
shall  reduce  the  total  organic  compound 
emissions,  less  methane  and  ethane,  or 
total  VOC  emissions  in  such  a  manner 
that  95  weight  percent  is  either 
removed,  or  destroyed  by  chemical 
reaction  wdth  the  scrubbing  liquid  or 
achieve  an  outlet  total  organic 
compound  concentration,  less  methane 
and  ethane,  or  total  VOC  concentration 
of  20  parts  per  million  by  volume, 
whichever  is  less  stringent.  The  20  parts 
per  million  by  volume  performance 
standard  is  not  applicable  to  compliance 
with  the  provisions  of  §  60.774  of  this 
subpart  for  surface  impoundments  or 
containers. 

(5)  Any  other  control  device  used 
shall  reduce  the  total  organic  compound 
emissions,  less  methane  and  ethane,  or 
total  VOC  emissions  vented  to  the 
control  device  by  95  percent  by  weight 
or  greater. 

(d)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  an  owner  or 
operator  shall  demonstrate  that  each 
control  device  or  combination  of  control 
devices  achieves  the  appropriate 
conditions  specified  in  paragraph  (c)  of 
this  section  by  using  one  or  more  of  the 


methods  specified  in  paragraphs  (d)(1), 
(d)(2).  or  (d)(3)  of  this  section. 

(1)  Performance  tests  conducted  using 
the  test  methods  and  procedures 
specified  in  §60.783(1)  of  this  subpart 
for  control  devices  other  than  flares;  or 

(2)  A  design  analysis  that  addresses 
the  vent  stream  characteristics  and 
control  device  operating  parameters 
specified  in  paragraphs  (d)(2)(i)  through 
{d)(2)(vii)  of  this  section. 

(i)  For  a  thermal  vapor  incinerator,  the 
design  analysis  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperature  in  the  combustion 
zone  and  the  combustion  zone  residence 
time. 

(ii)  For  a  catalytic  vapor  incinerator, 
the  design  analysis  shall  consider  the 
vent  stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperatures  across  the  catalyst 
bed  inlet  and  outlet. 

(iii)  For  a  boiler  or  process  heater,  the 
design  analysis  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  and  flow  rate;  shall 
establish  the  design  minimum  and 
average  flame  zone  temperatures  and 
combustion  zone  residence  time;  and 
shall  describe  the  method  and  location 
where  the  vent  stream  is  introduced  into 
the  flame  zone. 

(iv)  For  a  condenser,  the  design 
analysis  shall  consider  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  outlet  organic 
compound  concentration  level,  design 
average  temperature  of  the  condenser 
exhaust  vent  stream,  and  the  design 
average  temperatures  of  the  coolant 
fluid  at  the  condenser  inlet  and  outlet. 

(v)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
on-site  in  the  control  device  such  as  a 
fixed-bed  absorber,  the  design  analysis 
shall  consider  the  vent  stream 
composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  exhaust  vent  stream 
organic  compound  concentration  level, 
adsorption  cycle  Ume.  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volumetric 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperature  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 
life  of  carbon. 


(vi)  For  a  carbon  adsorption  system 
that  does  not  regenerate  die  carbon  bed 
directly  on-site  in  the  control  device 
such  as  a  carbon  canister,  the  design 
analysis  shall  consider  the  vent  stream 
composition,  constituent 
concentrations,  mass  or  volumetric  flow 
rate,  relative  humidity,  and  temperature 
and  shall  establish  the  design  exhaust 
vent  streany)rganic  compound 
concentration  level,  capacity  of  carbon 
bed,  type  and  working  capacity  of 
activated  carbon  used  for  carbon  bed, 
and  design  carbon  replacement  interval 
based  on  the  total  carbon  working 
capacity  of  the  control  device  and 
affected  facility  operating  schedule. 

(vii)  For  a  scrubber,  the  design 
analysis  shall  consider  the  vent  stream 
composition;  constituent 
concentrations;  liquid-to-vapor  ratio; 
scrubbing  liquid  flow  rate  and 
concentrations;  temperature;  and  the 
reaction  kinetics  of  the  constituents 
writh  the  scrubbing  liquid.  The  design 
analysis  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  will  include  the 
additional  information  in  paragraphs 
(d)(2)(vii)(A)  and  (d)(2)(vii)(B)  of  this 
section  for  trays  and  a  packed  column 
scrubber. 

(A)  Type  and  total  number  of 
theoretical  and  actual  trays; 

(B)  Type  and  total  surface  area  of 
packing  for  entire  column,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

(3)  For  flares,  the  compliance 
determination  is  specified  in  §  60.783(j) 
of  this  subpart. 

(4)  An  owner  or  operator  using  any 
control  device  specified  in  paragraphs 
(d)(4)(i)  through  (d)(4)(iv)  of  this  section 
is  exempt  from  the  requirements  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  emission  stream  is 
introduced  wdth  the  primary  fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266  subpart  H.  or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iv)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O.  or  has 
certified  compliance  with  the  interim 
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status  requirements  of  40  CFR  part  265, 
subpart  O. 

(e)  The  owner  or  operator  of  a  control 
device  that  is  used  to  comply  with  the 
provisions  of  this  section  shall  monitor 
the  control  device  in  accordance  with 
§60.781  of  this  subpart. 

(0  Each  control  device  shall  be 
visually  inspected  initially  and  annually 
thereafter,  and  at  other  times  as 
requested  by  the  Administrator.  Except 
as  provided  in  §  60.777  of  this  subpart, 
if  gaps,  cracks,  tears,  or  holes  are 
observed  in  ductwork,  piping,  or 
connections  to  covers  and  control 
devices  during  an  inspection,  a  first 
effort  to  repair  shall  be  made  as  soon  as 
practical  but  no  later  than  5  calendar 
days  after  identiHcation.  Repair  shall  be 
completed  no  later  than  15  calendar 
days  after  identification  or  discovery  of 
the  defect. 

(g)  The  owner  or  operator  using  a 
carbon  adsorption  system  shall  operate 
and  maintain  the  control  device  in 
accordance  with  the  following 
reguirements: 

U)  Following  the  initial  startup  of  the 
control  device,  all  carbon  in  the  control 
device  shall  be  replaced  with  fresh 
carbon  on  a  regular,  pre-determined 
time  interval  that  is  no  longer  than  the 
carbon  service  life  established  for  the 
carbon  adsorption  system. 

(2)  All  carbon  removed  from  the 
control  device  shall  be  managed  in 
accordance  with  one  of  the  following: 

(i)  Regenerated  or  reactivated  in  a 
thermal  treatment  unit  that  is  permitted 
under  subpart  X  of  this  part  or  40  CFR 
part  265,  subpart  P  of  this  chapter; 

(ii)  Incinerated  by  a  process  that  is 
permitted  under  subpart  0  of  this  part; 
or 

(iii)  Burned  in  a  boiler  or  industrial 
furnace  that  is  permitted  under  40  CFR 
part  266,  subpart  H  of  this  chapter. 

§  60.781    Monitoring  of  operations. 

(a)  For  each  design  steam  stripper  or 
biological  treatment  unit  used  to  comply 
with  §60.779  of  this  subpart,  the  owner 
or  operator  shall  comply  with  the 
monitoring  requirements  specified  in 
Table  7  of  this  subpart. 

(b)  If  the  owner  or  operator  elects  to 
comply  using  biological  treatment 
processes,  the  owner  or  operator  shall 
request  approval  to  monitor  appropriate 
parameters  that  demonstrate  proper 
operation  of  the  biological  treatment 
unit.  The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
§  60.784Cb)  of  this  subpart  and  shall 
include  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  owner  or  operator  shall 
include  as  part  of  the  submittal  the  basis 
for  the  selected  monitoring  fr^uencies 


and  the  methods  that  will  be  used.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  brother 
appropriate  means.  Table  7  of  this 
subpart  summarizes  the  provisions 
specified  in  this  paragraph  (b). 

(c)  If  the  owner  or  operator  elects  to 
comply  with  Item  3  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 
request  approval  to  monitor  appropriate 
parameters  that  demonstrate  proper 
operation  of  the  selected  treatment 
process.  The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
§  60.784Cb)  of  this  subpart,  and  shall 
include  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  Administrator  will 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  permit  application  or 
by  other  appropriate  means. 

(d)  Except  as  provided  in  paragraphs 
(d)(4)  and  (d)(5)  of  this  section,  for  each 
control  device  used  to  comply  with  the 
requirements  of  §§  60.774,  60.775, 
60.779,  and  60.780  of  this  subpart,  the 
owner  or  operator  shall  comply  with  the 
requirements  in  §  60.780(d)  of  this 
subpart,  and  with  the  requirements 
specified  in  paragraph  (d)(1),  (d)(2),  or 
(d)(3)  of  this  section,  unless  otherwise 
specified  in  this  subpart. 

(1)  The  owner  or  operator  shall 
comply  with  the  monitoring 
requirements  specified  in  Table  8  of  this 
subpart; or 

(2)  The  owner  or  operator  shall  use  an 
organic  monitoring  device  installed  at 
the  outlet  of  the  control  device  and 
equipped  with  a  continuous  recorder. 
Continuous  recorder  is  defined  in 
§60.771  of  this  subpart;  or 

(3)  The  owner  or  operator  shall 
request  approval  to  monitor  parameters 
other  than  those  specified  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section.  The 
request  shall  be  submitted  according  to 
the  procedures  specified  in  §  60.784(b) 
of  this  subpart,  and  shall  include  a 
description  of  planned  reporting  and 
recordkeeping  procedures.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  other  appropriate 
means. 

(4)  For  a  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  primary  fuel,  the  owner  or  operator 
shall  comply  with  the  requirements  in 

§  60.780(d)  of  this  subpart  but  the  ovwier 
or  operator  is  exempt  from  the 
monitoring  requirements  specified  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 


(5)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  44 
megawatts  or  greater,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  §  60.780(d)  of  this 
subpart  but  the  owner  or  operator  is 
exempt  from  the  monitoring 
requirements  specified  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(e)  For  each  parameter  monitored  in 
accordance  with  paragraph  (b).  (c),  or 
(d)  of  this  section,  the  owner  or  operator 
shall  establish  a  value  that  indicates 
proper  operation  of  the  treatment 
process  or  control  device.  In  order  to 
establish  the  value,  the  owner  or 
operator  shall  comply  with  the 
requirements  specified  in 

§§  60.784(c)(6)(ii)(A)  and  60.784(c)(7)(ii) 
of  this  subpart. 

(f)  Monitoring  equipment  shall  be 
installed,  calibrated,  and  maintained 
according  to  the  manufacturer's 
specifications  or  other  written 
procedures  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
acQirately. 

(g)  Each  owner  or  operator  of  a 
treatment  process  or  control  device 
subject  to  the  monitoring  pii-ovisions  of 
this  subpart  shall  operate  the  treatment 
process  or  control  device  such  that 
monitored  parameters  are  below  the 
maScimum  or  above  the  minimum 
established  value  required  to  be 
mciiitored  under  paragraphs  (b),  (c),  or 
(d)  of  this  section  and  established  under 
paragraph  (e)  of  this  section. 

(h)  Monitoring  data  under  this  subpart 
is  directly  enforceable  when 
determining  compliance  with  the 
required  operating  limits  for  the 
monitored  control  devices.  For  each 
excursion,  except  for  excused 
excursions  as  defined  in  §  60.784(d)(3), 
the  owner  or  operator  shall  be  deemed 
to  have  failed  to  have  applied  the 
control  in  a  manner  that  achieves  the 
required  operating  limits.  Failure  to 
achieve  the  required  operating  limits  is 
a  violation  of  this  standard. 

§  60.782    Process  wastewater  provisions- 
test  fttettiods  and  procedures  for 
determining  applicability  and  Group  1  and 
Group  2  determinations  (determining  wtiich 
process  wastewater  streams  require 
control). 

(a)  Procedures  to  determine 
applicability.  An  owner  or  operator 
sha41  comply  with  paragraph  (a)(1)  or 
(a)(2)  of  this  section  for  each  wastewater 
stream  to  determine  which  wastewater 
streams  require  control  for  VOC.  The 
owner  or  operator  may  use  a 
combination  of  the  approaches  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
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section  for  different  wastewater  streams 
generated  at  the  affected  facility. 

(1)  Determine  Group  1  or  Group  2 
status.  Determine  whether  a  wastewater 
stream  is  a  Group  1  or  Group  2 
wastewater  stream  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  Designate  as  Group  1 .  An  owner  or 
operator  may  designate  as  a  Group  1 
wastewater  stream  a  single  wastewater 
stream  or  a  mixture  of  wastewater 
streams.  The  owner  or  operator  is  not 
required  to  determine  the  concentration 
or  flow  rate  for  each  designated  Group 

1  wastewater  stream  for  the  purposes  of 
this  section. 

(b)  Procedures  to  establish 
concentrations,  when  determining 
Group  status  under  paragraph  (a)(1)  of 
this  section.  An  owner  or  operator  who 
elects  to  comply  with  the  requirements 
of  paragraph  (a)(1)  of  this  section  shall 
determine  the  annual  average 
concentration  for  VOC  according  to 
paragraph  (b)(1)  of  this  section.  The 
annual  average  concentration  shall  be  a 
flow-weighted  average  representative  of 
actual  or  anticipated  operation  of  the 
designated  CPU  generating  the 
wastewater  over  a  designated  12-month 
period.  For  flexible  operation  units,  the 
owner  or  operator  shall  consider  the 
anticipated  production  over  the 
designated  12-month  period  and 
include  all  wastewater  streams 
generated  by  the  process  equipment 
during  this  period.  The  owner  or 
operator  is  not  required  to  determine  the 
concentration  of  V(X:  that  are  not 
reasonably  expected  to  be  in  the  process 
or  in  the  resulting  wastewater  stream. 

(1)  General.  An  owner  or  operator 
who  elects  to  comply  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  shall  determine  the  flow- 
weighted  annual  average  concentration 
for  VOC  and  the  range  of  concentrations 
represented  by  the  flow-weighted 
annual  average  concentration.  For  the 
purposes  of  this  section,  the  term 
concentration,  whether  concentration  is 
used  alone  or  with  other  terms,  may  be 
adjusted  by  the  compoimd-specific 
fraction  measured  (Fm)  factors. 
Compound-specific  Fm  factors  shall  be 
determined  as  specified  in  appendix  J  of 
this  part.  Flow-weighted  annual  average 
concentration  for  VOC  means  the  total 
mass  of  VOC  occurring  in  the 
wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewater  stream 
during  the  same  designated  12-month 
period.  The  annual  average 
concentration  shall  be  determined  for 
each  wastewater  stream  either  at  the 
point  of  determination,  or  downstream 
of  the  point  of  determination  with 
adjustment  for  concentration  changes 


made  according  to  paragraph  (b)(6)  of 
this  section.  The  procedures  specified  in 
paragraphs  (b)(3).  (b)(4),  and  (b)(5)  of 
this  section  are  considered  acceptable 
procedures  for  determining  the  annual 
average  concentration.  They  may  be 
used  in  combination,  and  no  one 
procedure  shall  take  precedence  over 
another. 

(2)  (Reserved] 

(3)  Process  knowledge  of  the 
wastewater.  Where  process  knowledge 
is  used  to  determine  the  annual  average 
concentration,  the  owner  or  operator 
shall  provide  sufficient  information  to 
document  the  annual  average 
concentration  for  wastewater  streams 
determined  to  be  Group  2  wastewater 
streams  as  specified  in  §  60.785(g)  of 
this  subpart.  Documentation  to 
determine  the  annual  average 
concentration  is  not  required  for  Group 
1  streams.  Examples  of  acceptable 
docujmentation  include  material 
balances,  records  of  chemical  purchases, 
process  stoichiometry,  or  previous  test 
results.  If  test  data  are  used,  the  owner 
or  operator  shall  provide  documentation 
describing  the  testing  protocol  and  the 
means  by  which  any  losses  of  volatile 
compounds  during  sampling,  and  the 
bias  and  accuracy  of  the  analytical 
method,  were  accounted  for  in  the 
determination. 

(4)  Bench-scale  or  pilot-scale  test 
data.  Where  bench-scale  or  pilot-scale 
test  data  are  used  to  determine  the 
annual  average  concentration,  the  owner 
or  operator  shall  provide  sufficient 
information  to  document  that  the  data 
are  representative  of  the  actual  annual 
average  concentration,  or  are  reliably 
indicative  of  another  relevant 
characteristic  of  the  wastewater  stream 
that  could  be  used  to  predict  the  annual 
average  concentration.  For 
concentration  data,  the  owner  or 
operator  shall  also  provide 
documentation  describing  the  testing 
protocol,  and  the  means  by  which  any 
losses  of  volatile  compounds  during 
sampling,  and  the  bias  and  acciu-acy  of 
the  analytical  method,  were  accounted 
for  in  the  determination  of  annual 
average  concentration. 

(5)  Test  data  from  sampling  at  the 
point  of  determination  or  at  a  location 
downstream  of  the  point  of 
determination.  Where  an  owner  or 
operator  elects  to  comply  with 
paragraph  (a)(1)  of  this  section  by 
measuring  the  concentration  for  VOC, 
the  owner  or  operator  shall  comply  with 
the  requirements  of  this  paragraph 
(b)(5).  For  each  wastewater  stream, 
measurements  shall  be  made  either  at 
the  point  of  determination,  or 
downstream  of  the  point  of 
determination  with  adjustment  for 


concentratioa  changes  made  according 
to  paragraph  (b)(6)  of  this  section.  A 
minimum  of  three  samples  from  each 
wastewater  stream  shall  be  taken. 
Samples  may  be  grab  samples  or 
composite  samples. 

(i)  Methods.  The  owner  or  operator 
shall  use  any  of  the  methods  specified 
in  paragraphs  (b)(5)(i)(A)  through 
(b)(5)(i)(F)  of  this  section. 

(A)  Method  25D.  Use  procedures 
specified  in  Method  25D,  40  CFR  part 
60,  appendix  A. 

(B)  Method  305.  Use  procedures 
specified  in  Method  305,  40  CFR  part 
63,  appendix  A  . 

(C)  Methods  624  and  625.  Use 
procedures  specified  in  Methods  624 
and  625,  40  CFR  part  136,  appendix  A 
and  comply  with  the  sampling  protocol 
requirements  specified  in  paragraph 
(b)(5)(ii)  of  this  section.  If  these  methods 
are  used  to  analyze  one  or  more 
compounds  that  are  not  on  the  method's 
published  list  of  approved  compounds, 
the  Alternative  Test  Procedure  specified 
in  40  CFR  part  136.4  and  136.5  shall  be 
followed.  For  Method  625,  make 
corrections  to  the  compounds  for  which 
the  analysis  is  being  conducted.  The 
corrections  shall  be  based  on  the 
accuracy  as  recovery  factors  in  Table  7 
of  the  method. 

(D)  Method  1624  and  Method  1625. 
Use  procedures  specified  in  Method 
1624  and  Method  1625,  40  CFR  part 
136,  appendix  A  and  comply  with  the 
requirements  specified  in  paragraph 
(b)(5)(ii)  of  this  section.  If  these  methods 
are  used  to  analyze  one  or  more 
compounds  that  are  not  on  the  method's 
published  list  of  approved  compounds, 
the  Alternative  Test  Procedure  specified 
in  40  CFR  part  136.4  and  136.5  shall  be 
followed. 

(E)  Other  EPA  method(s).  Use 
procedures  specified  in  the  method  and 
comply  with  the  requirements  specified 
in  paragraphs  (b)(5)(ii)  and  either 
paragraph  (b)(5)(iii)(A)  or  (b)(5)(iii)(B)  of 
this  section. 

(F)  Method(s)  other  than  EPA  method. 
Use  procedures  specified  in  the  method 
and  comply  with  the  requirements 
specified  in  paragraphs  (b)(5)(ii)  and 
(b)(5)(iii)(A)  of  this  section. 

(ii)  Sampling  plan.  The  owner  or 
operator  who  is  expressly  referred  to 
this  paragraph  (b)(5)(ii)  by  provisions  of 
this  subpart  shall  prepare  a  sampling 
plan.  Wastewater  samples  shall  be 
collected  using  sampling  procedures 
which  minimize  loss  of  organic 
compounds  during-sample  collection 
and  analysis  and  maintain  sample 
integrity.  The  sample  plan  shall  include 
procedures  for  determining  recovery 
efficiency  of  the  relevant  VOC.  An 
example  of  an  acceptable  sampling  plan 
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would  be  one  that  incorporates  similar 
sampling  and  sample  handling 
requirements  to  those  of  Method  25D, 
40  CFR  part  60.  appendix  A.  The 
sampling  plan  shall  be  maintained  at 
the  facility. 

(iii)  Validation  of  methods.  The 
owner  or  operator  shall  validate  EPA 
methods  other  than  Methods  25D,  305, 
624,  625,  1624,  and  1625  using  the 
procedures  specified  in  paragraph 
(b)(5)(iii)(A)  or  (b)(5)(iii)(B)  of  this 
section.  The  owner  or  operator  shall 
validate  other  methods  as  specified  in 
paragraph  (b)(5)(iii)(A)  of  this  section. 

(Aj  Validation  of  EPA  methods  and 
Other  methods.  The  method  used  to 
measure  VOC  concentrations  in  the 
wastewater  shall  be  validated  according 
to  section  5.1  or  5.3,  and  the 
corresponding  calculations  in  section 
6.1  or  6.3,  of  Method  301  of  appendix 
A  of  this  part.  The  data  are  acceptable 
if  they  meet  the  criteria  specified  in 
section  6.1.5  or  6.3.3  of  Method  301  of 
appendix  A  of  this  part.  If  correction  is 
irequired  under  section  6.3.3  of  Method 
301  of  appendix  A  of  this  part,  the  data 
are  acceptable  if  the  correction  factor  is 
within  the  range  0.7  to  1.30.  Other 
sections  of  Method  301  of  appendix  A 
of  this  part  are  not  required.  The 
concentrations  of  the  individual  V(X; 
measured  in  the  water  may  be  corrected 
to  their  concentrations  had  they  been 
measured  by  Method  25D  of  appendix  A 
of  this  part,  by  multiplying  each 
concentration  by  the  compoimd-specific 
fraction  measured  (Fm)  factor. 
Compound-specific  Fm  factors  shall  be 
determined  as  specified  in  appendix  J  of 
this  part. 

(B)  Validation  for  EPA  methods. 
Follow  the  procedures  as  specified  in 
"Alternative  Validation  Procedure  for 
EPA  Waste  Methods"  40  CFR  part  63, 
appendix  D. 

liv)  Calculations  of  average 
concentration.  For  methods  that 
speciate,  the  average  concentration  of 
VOC  shall  be  calculated  by  first 
summing  the  concentration  of  the 
individual  compounds  to  obtain  a  total 
VOC  concentration  for  the  sample, 
adding  the  sample  totals,  and  then 
dividing  by  the  number  of  samples  in 
the  run  to  obtain  the  sample  average  for 
the  run.  If  the  method  used  does  not 
speciate  the  compounds,  the  sample 
results  should  be  added  and  this  total 
divided  by  the  number  of  samples  in  the 
run  to  obtain  the  sample  average  for  the 
run. 

(6)  Adjustment  for  concentrations 
determined  downstream  of  the  point  of 
determination.  The  owner  or  operator 
shall  make  corrections  to  the  annual 
average  concentration  when  the 
concentration  is  determined 


downstream  of  the  point  of 
determination  at  a  location  where:  two 
or  more  wastewater  streams  have  been 
mixed;  one  or  more  wastewater  streams 
have  been  treated;  or,  losses  to  the 
atmosphere  have  occurred.  The  owner 
or  operator  shall  make  the  adjustments 
either  to  the  individual  data  points  or  to 
the  final  annual  average  concentration. 

(c)  Procedures  to  determine  flow  rate, 
when  evaluating  Group  status  under 
paragraph  (a)(1)  of  this  section.  An 
owner  or  operator  who  elects  to  comply 
with  paragraph  (a)(1)  of  this  section 
shall  determine  the  annual  average  flow 
rate  of  the  wastewater  stream  and  the 
range  of  flow  rates  represented  by  the 
annual  average  flow  rate.  The  annual 
average  flow  rate  shall  be  determined 
either  at  the  point  of  determination  for 
each  wastewater  stream,  or  downstream 
of  the  point  of  determination  with 
adjustment  for  flow  rate  changes  made 
according  to  paragraph  (c)(4)  of  this 
section.  These  procedures  may  be  used 
in  combination  for  different  wastewater 
streams  at  the  affected  faciUty.  The 
annual  average  flow  rate  for  the 
wastewater  stream  shall  be 
representative  of  actual  or  anticipated 
operation  of  the  designated  CPU 
generating  the  wastewater  over  a 
designated  12-month  period.  The  owner 
or  operator  shall  consider  the  annual 
wastewater  volume  generated  by  the 
designated  CPU.  If  the  designated  CPU 
is  a  flexible  operation  unit,  the  owner  or 
operator  shall  consider  all  anticipated 
production  in  the  process  equipment 
over  the  designated  12-month  period. 
The  procedures  specified  in  paragraphs 
(c)(1),  (c)(2),  and  (c)(3)  of  this  section  are 
considered  acceptable  procedures  for 
determining  the  flow  rate.  They  may  be 
used  in  combination,  and  no  one 
procedure  shall  take  precedence  over 
another. 

(1)  Process  knowledge  of  the 
wastewater.  The  owner  or  operator  may 
use  process  knowledge  of  the 
wastewater  stream  and/or  the  process  to 
determine  the  annual  average  flow  rate. 
The  owner  or  operator  shall  use  the 
maximum  expected  annual  average 
production  capacity  of  the  process  unit, 
knowledge  of  the  process,  and/ or  mass 
balance  information  to  either  estimate 
the  annual  average  wastewater  flow  rate 
directly  or  estimate  the  total  annual 
wastewater  volume  and  then  divide 
total  volume  by  525,600  minutes  in  a 
year.  Where  process  knowledge  is  used 
to  determine  the  annual  average  flow 
rate,  the  owner  or  operator  shall  provide 
sufficient  information  to  document  the 
flow  rate  for  wastewater  streams 
determined  to  be  Group  2  wastewater 
streams  as  specified  in  §  60.785(g)  of 
this  subpart.  Documentation  to 


determine  the  annual  average  flow  rate 
is  not  required  for  Group  1  streams. 

(2)  Historical  records.  The  owner  or 
operator  may  use  historical  records  to 
determine  the  annual  average  flow  rate. 
Derive  the  highest  annual  average  flow 
rate  of  wastewater  from  historical 
records  representing  the  most  recent  5 
years  of  operation  or,  if  the  process  unit 
has  been  in  service  for  less  than  5  years 
but  at  least  1  year,  from  historical 
records  representing  the  total  operating 
life  of  the  process  unit.  Where  historical 
records  are  used  to  determine  the 
annual  average  flow  rate,  the  owner  or 
operator  shall  provide  sufficient 
information  to  document  the  flow  rate 
for  wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  annual 
average  flow  rate  is  not  required  for 
Group  1  streams. 

(3)  Measurements  of  flow  rate.  Where 
an  owner  or  operator  elects  to  comply 
with  paragraph  (a)(1)  of  this  section  by 
measuring  the  flow  rate,  the  owner  or 
operator  shall  comply  with  the 
requirements  of  this  paragraph  (c)(3). 
Measurements  shall  be  made  at  the 
point  of  determination,  or  at  a  location 
downstream  of  the  point  of 
determination  with  adjustments  for  flow 
rate  changes  made  according  to 
paragraph  (c)(4)  of  this  section.  Where 
measurement  data  are  used  to  determine 
the  annual  average  flow  rate,  the  owner 
or  operator  shall  provide  sufficient 
information  to  document  the  flow  rate 
for  wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  armual 
average  flow  rate  is  not  required  for 
Group  1  streams. 

(4)  Adjustment  for  flow  rates 
determined  downstream  of  the  point  of 
determination.  The  owner  or  operator 
shall  make  corrections  to  the  annual 
average  flow  rate  of  a  wastewater  stream 
when  it  is  determined  downstream  of 
the  point  of  determination  at  a  location 
where  two  or  more  wastewater  streams 
have  been  mixed  or  one  or  more 
w&stewater  streams  have  been  treated. 
The  owner  or  operator  shall  make 
corrections  for  such  changes  in  the 
annual  average  flow  rate. 

§  60.783    Process  vrastewater  provtsion»— 
test  methods  and  procedures  to  determine 
compllar>ce. 

(a)  General.  This  section  specifies  the 
procedures  for  performance  tests  that 
are  conducted  to  demonstrate 
compliance  of  a  treatment  process  or  a 
control  device  with  the  control 
requirements  specified  in  §  60.779  of 
this  subpart.  Owners  or  operators 
conducting  a  design  evaluation  shall 
comply  with  the  requirements  of  either 
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paragraph  (a)(l}  or  (a)(2)  of  this  section. 
Owners  or  operators  conducting  a 
performance  test  shall  comply  with  the 
applicable  requirements  in  paragraphs 
(a)  through  (i)  of  this  section. 

(1)  Performance  tests  and  design 
evaluations  for  treatment  processes.  If 
design  steam  stripper  option 
(§  60.779(d)  of  this  subpart)  or  RCRA 
option  (§60.779(h)of  this  subpart)  is 
selected  to  comply  with  §  60.779  of  this 
subpart,  neither  a  design  evaluation  nor 
a  performance  test  is  required.  For  any 
other  non-biological  treatment  process, 
the  owner  or  operator  shall  conduct 
either  a  design  evaluation  as  specified 
in  §  60.779(j)  of  this  subpart,  or  a 
performance  test  as  specified  in  this 
section.  For  closed  biological  treatment 
processes,  the  owner  or  operator  shall 
conduct  either  a  design  evaluation  as 
specified  in  §60.779(j)  of  this  subpart, 
or  a  performance  test  as  specified  in  this 
section.  For  each  open  biological 
treatment  process,  the  owner  or  operator 
shall  conduct  a  performance  test  as 
specified  in  this  section. 

Note  to  paragraph  (a)(1):  Some  open 
biological  treatment  processes  may  not 
require  a  performance  test.  Refer  to  paragraph 
(h)  of  this  section  to  determine  whether  the 
biological  treatment  process  meets  the 
criteria  that  exempt  the  owner  or  operator 
from  conducting  a  f>erformance  test. 

(2)  Performance  tests  and  design 
evaluations  for  control  devices.  The 
owner  or  operator  shall  conduct  either 
a  design  evaluation  as  specified  in 

§  60.780(d)  of  this  subpart,  or  a 
performance  test  as  specified  in 
paragraph  (i)  of  this  section  for  control 
devices  other  than  flares  and  paragraph 
(j)  of  this  section  for  flares. 

(3)  Performance  tests  and  compliance 
determinations  shall  be  conducted 
according  to  the  schedule  and 
procedures  in  40  CFR  63.7(a)  and  table 
2A  of  this  subpart,  and  the  appHcable 
sections  of  this  subpart. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present  during  the  test. 

(5)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  40  CFR  63.7(e)(1)  through  (e)(2)  and 
(e)(4)  and  table  2A  of  this  subpart, 
except  that  performance  tests  shall  be 
conducted  at  maximum  representative 
operating  conditions  for  the  process. 
During  the  performance  test,  an  owner 
or  operator  may  operate  the  control  or 
recovery  device  at  maximum  or 
minimum  representative  operating 
conditions  for  monitored  control  or 


recovery  device  parameters,  whichever 
results  in  lower  emission  reduction. 

(6)  Data  shall  be  reduced  in 
accordance  with  the  EPA-approved 
methods  specified  in  the  applicable 
subpart  or.  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  40  CFR 
part  63. 

(7)  Performance  tests  may  be  waived 
with  approval  of  the  Administrator  as 
specified  in  40  CFR  63.7(h)(2)  and  table 
2A  of  this  subpart.  Owners  or  operators 
who  apply  for  a  waiver  of  a  performance 
test  shall  submit  the  application  by  the 
dates  specified  in  paragraph  (b)(7){i)  of 
this  section. 

(i)  The  application  for  a  waiver  of  an 
initial  performance  test  shall  be 
submitted  not  later  than  90  calendar 
days  before  the  Notification  of 
Compliance  Status  required  in 
§  60.784(c)  of  this  subpart  is  due  to  be 
submitted. 

(ii)  Any  application  for  a  waiver  of  a 
performance  test  shall  include 
information  justifying  the  owmer  or 
operator's  request  for  a  waiver,  such  as 
the  technical  or  economic  infeasibility, 
or  the  impracticality,  of  the  affected 
facility  performing  the  required  test. 

(8)  Representative  process  unit 
operating  conditions.  Compliance  shall 
be  demonstrated  for  representative 
operating  conditions.  Operations  during 
periods  of  start-up,  shutdown,  or 
malfunction  and  periods  of  non- 
operation  shall  not  constitute 
representative  conditions.  The  owner  or 
operator  shall  record  the  process 
information  that  is  necessary  to 
document  operating  conditions  during 
the  test. 

(9)  Representative  treatment  process 
or  control  device  operating  conditions. 
Performance  tests  shall  be  conducted 
when  the  treatment  process  or  control 
device  is  operating  at  a  representative 
inlet  flow  rate  and  concentration.  If  the 
treatment  process  or  control  device  will 
be  operating  at  several  different  sets  of 
representative  operating  conditions,  the 
owner  or  operator  shall  comply  with 
paragraphs  (a)(9)(i)  and  (a)(9)(ii)  of  this 
section.  The  owner  or  operator  shall 
record  information  that  is  necessary  to 
document  treatment  process  or  control 
device  operating  conditions  during  the 
test. 

(i)  Range  of  operating  conditions.  If 
the  treatment  process  or  control  device 
will  be  operated  at  several  different  sets 
of  representative  operating  conditions, 
performance  testing  over  the  entire 
range  is  not  required.  In  such  cases,  the 
performance  test  results  shall  be 
supplemented  with  modeling  and/or 


engineering  assessments  to  demonstrate 
performance  over  the  operating  range. 

(ii)  Consideration  of  residence  time.  If 
concentration  and/or  fiow  rate  to  the 
treatment  process  or  control  device  are 
not  relatively  constant  (i.e.,  comparison 
of  inlet  and  outlet  data  will  not  be 
representative  of  performance),  the 
owmer  or  operator  shall  consider 
residence  time,  when  determining 
concentration  and  flow  rate. 

(10)  Testing  equipment.  All  testing 
equipment  shall  be  prepared  and 
installed  as  specified  in  the  applicable 
test  methods,  or  as  approved  by  the 
Administrator. 

(11)  Compounds  not  required  to  be 
considered  in  performance  tests  or 
design  evaluations.  This  paragraph 
(a)(ll)  applies  only  when  lest  methods 
that  speciate  compounds  are  used. 
Compounds  that  meet  the  requirements 
specified  in  paragraphs  (a)(ll)(i), 
(a)(ll)(ii),  or  (a)(ll)(iii)  of  this  section 
are  not  required  to  be  included  in  the 
performance  test. 

(i)  Compounds  not  used  or  produced 
by  the  chemical  process  unit;  or 

(ii)  Compounds  with  concentrations 
at  the  point  of  determination  that  are 
below  1  part  per  million  by  weight;  or 

(iii)  Compounds  wnth  concentrations 
at  the  point  of  determination  that  are 
below  the  lower  detection  limit  where 
the  lower  detection  limit  is  greater  than 
1  part  per  million  by  weight.  The 
method  shall  be  an  analytical  method 
for  wastewater  which  has  that 
compound  as  a  target  analyte. 

(12)  Treatment  using  a  series  of 
treatment  processes.  In  all  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  to  comply  with 
emission  limitations,  the  ownner  or 
operator  may  use  multiple  treatment 
processes.  The  owner  or  operator 
complying  with  the  requirements  of 
§60.779(a)(12)(i)x)f  this  subpart,  when 
wastewater  is  conveyed  by  hard-piping, 
shall  comply  with  either  paragraph 
(a)(12)(i)  or  (a)(12)(ii)  of  this  section. 
The  owner  or  operator  complying  with 
the  requirements  of  §  60.779(a)(12)(ii)  of 
this  subpart  shall  comply  with  the 
requirements  of  paragraph  (a)(12)(ii)  of 
this  section. 

(i)  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  series  of  treatment  processes.  For 
each  series  of  treatment  processes,  inlet 
concentration  and  flow  rate  shall  be 
measured  either  where  the  wastewater 
stream  enters  the  first  treatment  process 
in  a  series  of  treatment  processes,  or 
prior  to  the  first  treatment  process  as 
specified  in  paragraph  (a)(14)  of  this 
section.  For  each  series  of  treatment 
processes,  outlet  concentration  and  flow 


rate  shall  be 
wastewater ; 
treatment  pr 
treatment  pr 
last  treatmei 
closed  aerob 
process  dem 
using  the  pn 
(g)  of  this  sei 
treatment  pr 
closed  aerob 
process  dem 
using  the  pn 
(g)  of  this  sei 
concentratic 
measured  as 
(a)(12)(i)(A) 
section.  The 
destroyed  h} 
processes  an 
treatment  pr 
calculate  act 
specified  in 
section. 

(A)  The  in 
of  treatment 
biological  tr 
points  at  wh 
the  first  trea 
last  treatmei 
respectively 
paragraph  (a 

(B)  The  in 
treatment  pr 
which  the  w 
biological  tn 
outlet  fi-om  1 
processes  id 
(a)(12)(i)(A) 
provided  in 
section. 

(ii)  The  ov 
conduct  the 
each  treatmt 
treatment  pr 
removed  or  i 
process  shal 
determine  v> 
demonstrate 
(e).  (f),  and  ( 
applicable.  I 
process  is  oi 
in  the  series 
inlet  to  the  t 
shall  be  the 
wastewater  ( 


Federal  Register /Vol.  63,  No.  236 /Wednesday.  December  9,  1998 /Proposed  Rules 


68033 


rate  shall  be  measured  where  the 
wastewater  stream  exits  the  last 
treatment  process  in  the  series  of 
treatment  processes,  except  when  the 
last  treatment  process  is  an  open  or  a 
closed  aerobic  biological  treatment 
process  demonstrating  compliance  by 
using  the  procedures  in  paragraphs  (f)  or 
(g)  of  this  section.  When  the  last 
treatment  process  is  either  an  open  or  a 
closed  aerobic  biological  treatment 
process  demonstrating  compliance  by 
using  the  procedures  in  paragraphs  (f)  or 
(g)  of  this  section,  inlet  and  outlet 
concentrations  and  flow  rates  shall  be 
measured  as  provided  in  paragraphs 
(a)(12)(i)(A)  and  (a)(12)(i)(B)  of  this 
section.  The  mass  flow  rates  removed  or 
destroyed  by  the  series  of  treatment 
processes  and  by  the  biological 
treatment  process  are  all  used  to 
calculate  actual  mass  removal  (AMR)  as 
specified  in  paragraph  (f)(5)(ii)  of  this 
section. 

(A)  The  inlet  and  outlet  to  the  series 
of  treatment  processes  prior  to  the 
biological  treatment  process  are  the 
points  at  which  the  wastewater  enters 
the  first  treatment  process  and  exits  the 
last  treatment  process  in  the  series, 
respectively,  except  as  provided  in 
paragraph  (a)(14)(ii)  of  this  section. 

(B)  The  inlet  to  the  biological 
treatment  process  shall  be  the  point  at 
which  the  wastewater  enters  the 
biological  treatment  process  or  the 
outlet  from  the  series  of  treatment 
processes  identified  in  paragraph 
(a](12)(i)(A)  of  this  section,  except  as 
provided  in  paragraph  (a)(14)(ii)  of  this 
section. 

(ii)  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  treatment  process  in  the  series  of 
treatment  processes.  The  mass  flow  rate 
removed  or  destroyed  by  each  treatment 
process  shall  be  added  together  to 
determine  whether  compliance  has  been 
demonstrated  using  paragraphs  (c),  (d), 
(e),  (0,  and  (g)  of  this  section,  as 
applicable.  If  a  biological  treatment 
process  is  one  of  the  treatment  processes 
in  the  series  of  treatment  processes,  the 
inlet  to  the  biological  treatment  process 
shall  be  the  point  at  which  the 
wastewater  enters  the  biological 
treatment  process  or  the  inlet  to  the 
equalization  tank  if  all  the  criteria  of 
paragraph  (a)(14)(ii)  of  this  section  are 

met. 

(13)  When  using  a  biological 
treatment  process  to  comply  with 
§  60.779  of  this  subpart,  the  owner  or 
operator  may  elect  to  calculate  the  AMR 
using  a  subset  of  VOC  determined  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  concentration  and 
flowrate  changes  made  according  to 


§  60.782(b)(6)  and  (c)(4).  respectively,  of 
this  subpart.  All  VOC  measured  to 
determine  the  RMR,  except  as  provided 
by  paragraph  (a)(ll)  of  this  section, 
shall  be  included  in  the  RMR 
calculation.  / 

(14)  The  owner  or  operator 
determining  the  inlet  for  purposes  of 
demonstrating  compliance  with 
paragraphs  (e),  (f),  or  (g)  of  this  section 
may  elect  to  comply  with  paragraph 
(a)(14)(i)  or  (a)(14)(ii)  of  the  section. 

(i)  When  wastewater  is  conveyed 
exclusively  by  hard-piping  from  the 
point  of  determination  to  a  treatment 
process  that  is  either  the  only  treatment 
process  or  the  first  in  a  series  of 
treatment  processes  (i.e.,  no  treatment 
processes  or  other  waste  management 
units  are  used  upstream  of  this 
treatment  process  to  store,  handle,  or 
convey  the  wastewater),  the  inlet  to  the 
treatment  process  shall  be  at  any 
location  from  the  point  of  determination 
to  where  the  wastewater  stream  enters 
the  treatment  process.  When  samples 
are  taken  upstream  of  the  treatment 
process  and  before  wastewater  streams 
have  converged,  the  owner  or  operator 
shall  ensure  that  the  mass  flow  rate  of 
all  Group  1  wastewater  streams  is 
accounted  for  when  using  §  60.779(e)  or 
(f)  of  this  subpart  to  comply  and  that  the 
mass  flow  rate  of  all  Group  1  and  Group 
2  wastewater  streams  is  accounted  for 
when  using  §  60.779(g)  of  this  subpart  to 
comply,  except  as  provided  in 
§  60.779(a)(6)  of  this  subpart. 

(ii)  The  owner  or  operator  may 
consider  the  inlet  to  the  equalization 
tank  as  the  inlet  to  the  biological 
treatment  process  if  all  the  criteria  in 
paragraphs  (a)(14)(ii)(A)  through 
(a){14)(ii)(C)  of  this  section  are  met.  The 
outlet  from  the  series  of  treatment 
processes  prior  to  the  biological 
treatment  process  is  the  point  at  which 
the  wastewater  exits  the  last  treatment 
process  in  the  series  prior  to  tlje 
equalization  tank,  if  the  equalization 
tank  and  biological  treatment  process 
are  part  of  a  series  of  treatment 
processes.  The  owner  or  operator  shall 
ensure  that  the  mass  flow  rate  of  all 
Group  1  wastewater  streams  is 
accounted  for  when  using  §  60.779(e)  or 
(f)  of  this  subpart  to  comply  and  that  the 
mass  flow  rate  of  all  Group  1  and  Group 
2  wastewater  streams  is  accounted  for 
when  using  §  60.779(g)  of  this  subpart  to 
comply,  except  as  provided  in 
paragraph  (a)(ll)  of  this  section. 

(A)  Tne  wastewater  is  conveyed  by 
hard-piping  from  either  the  last 
previous  treatment  process  or  the  point 
of  determination  to  the  equalization 
tank. 

(B)  The  wastewater  is  conveyed  from 
the  equalization  tank  exclusively  by 


hard-piping  to  the  biological  treatment 
process  and  no  treatment  processes  or 
other  waste  management  units  are  used 
to  store,  handle,  or  convey  the 
wastewater  between  the  equalization 
tank  and  the  biological  treatment 
process. 

(C)  The  equalization  tank  is  equipped 
with  a  fixed  roof  and  a  closed  vent 
system  that  routes  VOC  emissions  to  a 
control  device  that  meets  the 
requirements  of  40  CFR  63.133(a)(2)(i) 
and  (b)(1)  through  (b)(4). 

(b)  [Reserved] 

(c)  Non-combustion,  non-biological 
treatment  process:  percent  mass 
removal/destruction  option.  This 
paragraph  (c)  applies  to  performance 
tests  that  are  conducted  to  demonstrate 
compliance  of  a  noncombustion.  non- 
biological  treatment  process  with  the 
percent  mass  removal  limits  specified  in 
§  60.779(e)(1).  (e)(2).  and  (e)(3)  of  this 
subpart  for  VOC.  When  demonstrating 
compliance  with  §  60.779(e)(1)  of  this 
subpart,  the  owner  or  operator  shall 
comply  wixh  the  requirements  specified 
in  paragraphs  (c)(1)  through  (c)(6)  of  this 
section.  When  demonstrating 
compliance  with  §  60.779(e)(2)  of  this 
subpart,  the  owner  or  operator  shall 
corpply  with  the  requirements  specified 
in  paragraphs  (c)(1),  (c)(2),  (c)(3),  and 
(c)(6)  of  this  section.  When 
demonstrating  compliance  with 

§  60.779(e)(3)  of  this  subpart,  the  owner 
or  operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(1).  (e)(2),  (e)(3),  (e)(4).  and  (e)(6)  of 
this  section  for  each  of  the  following 
VOC:  methanol,  ethylene  glycol 
monobutyl  ether  acetate,  and.  methyl 
ethyl  ketone. 

(1)  Concentration.  The  concentration 
of  VOC  entering  and  exiting  the 
treatment  process  shall  be  determined 
as  provided  in  this  paragraph  (c)(1). 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
minimize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity  per 
§60.782(b)(5)(ii)  of  this  subpart.  The 
method  shall  be  an  analytical  method 
for  wastewater  which  has  that 
coFApound  as  a  target  analyte.  Samples 
may  be  grab  samples  or  composite 
samples.  Samples  shall  be  taken  at 
approximately  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs. 

(2)  Flowrate.  The  flow  rate  of  the 
entering  and  exiting  wastewater  streams 
shall  be  determined  using  inlet  and 
outlet  flow  meters,  respectively.  Where 
the  outlet  flow  is  not  greater  than  the 
inlet  flow,  a  flow  meter  shall  be  used. 
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and  may  be  used  at  either  the  inlet  or 
outlet.  Flow  rate  measurements  shall  be 
taken  at  the  same  time  as  the 
concentration  measurements. 


(3)  Calculation  of  mass  flow  rate— for 
noncombustion,  nonbiological 
treatment  processes. 

(i)  When  complying  with  either 
§  60.779(e)(1)  or  (e){2)of  this  subpart. 


use  this  paragraph  (c)(3)(i),  to  calculate 
the  mass  flow  rate  of  V(X;  entering  and 
exiting  the  treatment  process. 


QMW,  = 


T.a.k 


(Eqn  WW!) 


QMW,= 


p*10' 


^Qb.k^T.b.k 


(Eqn  WW2) 


Where: 

QMW,.  QMWb  =  Mass  flow  rate  of  VOC, 
average  of  all  runs,  in  wastewater 
entering  (QMW  J  or  exiting  (QMWb) 
the  treatment  process,  kilograms  per 
hour. 

p  =  Density  of  the  wastewater,  kilograms 
per  cubic  meter. 

Q»,  k.  Qb.  k  =  Volumetric  flow  rate  of 
wastewater  entering  (Q,.  J  or 
exiting  (Qb.  J  the  treatment  process 
during  each  run  k,  cubic  meters  per 
hour. 


Ct.  «.  k.  Ct.  b.  k  =  Total  concentration  of 
VOC  in  wastewater  entering  (Ct.  ^ 
k)  or  exiting  (Ct.  b.  k)  the  treatment 
process  during  each  run  k,  parts  per 
million  by  weight.  Total 
concentration  shall  be  based  on 
speciated  method(s)  if  using 
§  60.779(e)(1)  of  this  subpart  to 
comply  and  shall  be  based  on  either 
speciated  or  non-speciated  methods 
if  using  §  60.779(e)(2)  of  this 
subpart  to  comply. 

p  =  Number  of  runs. 


k  =  Identifier  for  a  run. 

10*  =  conversion  factor,  mg/kg 

(ii)  When  complying  with 
§  60.779(e)(3)  of  this  subpart,  use  this 
paragraph  (c)(3)(ii)  to  calculate  the  mass 
flow  rate  of  each  compound,  i.e., 
methanol,  ethylene  glycol  monobutyl 
ether  acetate,  and  methyl  ethyl  ketone, 
entering  and  exiting  the  treatment 
process. 


QMWa  =  ■^1756-Q..k  +  Ct...^  (Eqn  WWl-1) 


QMW,= 


p*10* 


Qb.k+c 


T.b.k 


(Eqn  WW2-1) 


Where: 

QMW,,  QMWb  =  Mass  flow  rate  of  a 
compound  average  of  all  ruins,  in 
wastewater  entering  (QMW  J  or 
existing  (QMWb)  the  treatment 
process,  kilograms  per  hour. 

p  =  Density  of  the  wastewater,  kilograms 
per  cubic  meter. 

Q».k.  Qbji  =  Volumetric  flow  rate  of 

wastewater  entering  (Q^^J  or  exiting 
(Qb.iJ  the  treatment  process  during 
each  run  k,  cubic  meters  per  hour. 

C.ajc  C.b.k  =  Concentration  of  a 

compound  in  wastewater  entering 
(C.vk)  or  existing  (C.b.k)  the 
treatment  process  during  each  run 
k,  parts  per  million  by  weight. 
Concentration  shall  be  based  on 
speciated  method(s). 

p  =  Number  of  runs. 

k  =  Identifier  for  a  run. 

10*  =  conversion  factor,  mg/kg 
(4)  Percent  removal  calculation  for 

mass  flow  rate.  The  percent  mass 

removal  across  the  treatment  process 

shall  be  calculated  as  follows  if 


complying  with  §  60.779(e)(1)  of  this 
subpart: 

^     QMW  -QMWb 

^°         QMW.       "^    (^"«™") 

Where: 

E  =  Removal  or  destruction  efficiency  of 
the  treatment  process,  percent. 

QMW,,  QMWb  =  Mass  flow  rate  of  VOC 
in  wastewater  entering  (QMW  J  and 
exiting  (QMWb)  the  treatment 
process,  kilograms  per  hour  (as 
calculated  using  Equations  WWl 
and  WW2,  or  Equations  WWl-2 
and  WW2-2). 

(5)  Calculation  of  flow-weighted 
average  of  Ft  values.  If  complying  with 
§  60.779(e)(1)  of  this  subpart,  use 
Equation  WW8  in  paragraph  (d)(8)  of 
this  section  to  calculate  the  flow- 
weighted  average  of  the  Fr  values.  When 
the  term  "combustion"  is  used  in 
Equation  WW8,  the  term  "treatment 
process"  shall  be  used  for  the  purposes 
of  this  paragraph.  Follow  the  procedures 
in  §  60.778  of  this  subpart  to  develop  a 


stream-specific  list  of  VOC.  Follow  the 
procedures  in  appendix  J  of  this  part  to 
determine  Fr  values. 

(6)  Compare  mass  removal  efficiency 
to  required  efficiency.  Compare  the  mass 
removal  efficiency  (calculated  in 
Equation  WW3)  to  the  required 
efficiency  as  specified  in  §  60.779(e)  of 
this  subpart.  If  complying  with 
§  60.779(e)(1)  of  this  subpart, 
compliance  is  demonstrated  if  the  mass 
removal  efficiency  is  greater  than  or 
equal  to  the  flow-weighted  average  of 
the  Fr  values  calculated  in  Equation 
WW8.  If  complying  with  §  60.779(e)(2) 
of  this  subpart,  compliance  is 
demonstrated  if  the  mass  removal 
efficiency  is  95  percent  or  greater  and 
outlet  concentration  is  less  than  50 
ppmw.  If  complying  with  §  60.779(e)(3) 
of  this  subpart,  compliance  is 
demonstrated  if  the  mass  removal  for 
methanol  is  greater  than  or  equal  to  31 
percent,  and  the  mass  removal  for 
ethylene  glycol  monobutyl  ether  acetate, 
and  methyl  ethyl  ketone  is  greater  \han 
or  equal  to  76  percent,  and  the  mass 
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,  to  calculate 
entering  and 


removal  for  methyl  fethyl  ketone  is 
greater  than  or  equal  to  95  percent. 

(d)  Combustion  treatment  processes: 
percent  mass  removal/destruction 
option.  This  paragraph  (d)  applies  to 
performance  tests  that  are  conducted  to 
demonstrate  compliance  of  a 
combustion  treatment  process  with  the 
percent  mass  destruction  limits 
specified  in  §  60.779(e)(1)  of  this 
subpart  for  VOC.  The  owner  or  operator 
shall  comply  with  the  requirements 
specified  in  paragraphs  (d)(1)  through 
(d)(9)  of  this  section. 

(1)  Concentration  in  wastewater 
stream  entering  the  combustion 
treatment  process.  The  concentration  of 


VOC  entering  the  treatment  process 
shall  be  determined  as  provided  in  this 
paragraph  (d)(1).  Wastewater  samples 
shall  be  collected  using  sampling 
procedures  which  minimize  loss  of 
organic  compounds  during  sample 
collection  and  analysis  and  maintain 
sample  integrity  per  §  60.782(b)(5)(ii)  of 
this  subpart.  The  method  shall  be  an 
analytical  method  for  wastewater  which 
has  that  compound  as  a  target  analyte. 
Samples  may  be  grab  samples  or 
composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 


and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs. 

(2)  Flow  rate  of  wastewater  entering 
the  combustion  treatment  process.  The 
flow  rate  of  the  wastewater  stream 
entering  the  combustion  treatment 
process  shall  be  determined  using  an 
inlet  flow  meter.  Flow  rate 
measurements  shall  be  taken  at  the  same 
time  as  the  concentration 
measurements. 

(3)  Calculation  of  mass  flow  rate  in 
wastewater  stream  entering  combustion 
treatment  processes.  The  mass  flow  rate 
of  VOC  entering  the  treatment  process  is 
calculated  as  follows: 


QMW3  = 


p*10* 


f  P  > 

£Qa.k*CT.a,k 

U=i  ) 


(Eqn  WW4) 


Where: 

QMWa=Mass  flow  rate  of  VOC  entering 

the  combustion  unit,  kilograms  per 

hour, 
p  e  Density  of  the  wastewater  stream, 

kilograms  per  cubic  meter. 
Q^k= Volumetric  flow  rate  of  wastewater 

entering  the  combustion  unit  during 

run  k,  cubic  meters  per  hour. 
CtTAk='rotal  concentration  of  VOC  in  the 

wastewater  stream  entering  the 
I      combustion  unit  during  run  k,  parts 

per  million  by  weight. 
p=Number  of  runs. 
k^Identifier  for  a  run. 

(4)  Concentration  in  vented  gas 
stream  exiting  the  combustion  treatment 
process.  The  concentration  of  VOC 


exiting  the  combustion  treatment 
process  in  any  vented  gas  stream  shall 
be  determined  as  provided  in  this 
paragraph  (d)(4).  Samples  may  be  grab 
samples  or  composite  samples.  Samples 
shall  be  taken  at  approximately  equally 
spaced  time  intervals  over  a  1-hour 
period.  Each  1-hour  period  constitutes  a 
run,  and  the  performance  test  shall 
consist  of  a  minimum  of  3  runs. 
Concentration  measurements  shall  be 
determined  using  Method  18,  40  CFR 
part  60,  appendix  A.  Alternatively,  any 
other  test  method  validated  according  to 
the  procedures  in  Method  301,  40  CFR 
part  60,  appendix  A  may  be  used. 

(5)  Volumetric  flow  rate  of  vented  gas 
stream  exiting  the  combustion  treatment 


process.  The  volumetric  flow  rate  of  the 
vented  gas  stream  exiting  the 
combustion  treatment  process  shall  be 
determined  using  Method  2,  2 A,  2C,  or 
2D,  CFR  part  60,  appendix  A,  as 
appropriate.  Volumetric  flow  rate 
measurements  shall  be  taken  at  the  same 
tim^  as  the  concentration 
measurements. 

(6)  Calculation  of  mass  flow  rate  of 
vented  gas  stream  exiting  combustion 
treatment  processes.  The  mass  flow  rate 
VOC  in  a  vented  gas  stream  exiting  the 
combustion  treatment  process  shall  be 
calculated  as  follows: 


[Reserved] 


(Eqn  WW5) 


QMGb=K: 


£cGb,MWi 


Vi=l 


QGt 


(Eqn  WW6) 


Where: 

CGb.  i=Concentration  of  (TOC)  (minus 
I      methane  and  ethane)  or  total  VOC, 

in  vented  gas  stream,  exiting  (CGb.  i) 

the  control  device,  dry  basis,  parts 

per  million  by  volume. 
QMGb=Mass  rate  of  TOC  (minus 

methane  and  ethane)  or  total  VOC 
i      in  vented  gas  stream,  exiting 
I      (QMGb)  the  control  device,  dry 

basis,  kilograms  per  hour. 
MWi=Molecular  weight  of  a  component, 

kilogram/kilogram-mole. 
QGb=Flow  rate  of  gas  stream  exiting 

(QGb)  the  control  device,  dry 

stemdard  cubic  meters  per  hour. 
K2=Constant,  41.57  x  lO"'  (parts  per 

million)  ~ '  (gram-mole  per  standard 


cubic  meter)  (kilogram/gram), 
where  standard  temperature  (gram- 
mole  per  standard  cubic  meter)  is 
20°  Celsius. 

i=Identifier  for  a  compound. 

n=Number  of  components  in  the 
sample. 

(7)  Destruction  efficiency  calculation. 
The  destruction  efficiency  of  the 
combustion  unit  for  VOC  shall  be 
calculated  as  follows: 

^^QMW^-QMG,^^^ 

QMW,  ^ 

Where: 

E=Destruction  efficiency  of  VOC  for  the 
combustion  unit,  percent. 


QMWa=Mass  flow  rate  of  VOC  entering 
the  combustion  unit,  kilograms  per 
hour. 

QMGb=Mass  flow  rate  VOC  in  vented 
gas  stream  exiting  the  combustion 
treatment  process,  kilograms  per 
hour. 

(8)  Calculation  of  flow-weighted 
average  ofFr  values.  Use  Equation  WW8 
to  calculate  the  flow-weighted  average 
of  the  Fr  values.  Follow  the  procedures 
in  §  60.778  of  this  subpart  to  develop  a 
stream-specific  list  of  VOC.  Follow  the 
procedures  in  appendix  J  of  this  part  to 
determine  the  Fr  values. 
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avg  = 


ltFn*Ci,,,,*Q.., 


i=l  k=l 


iZc....i.*Q..k 


V       k=l  i=l 


*l  (EqnWWg) 


Where: 

Fr,vg=Flow-weighted  average  of  the  Fr 

values. 
Ci,».k=Concentxation  of  VOC  in 
wastewater  stream  entering  the 
combustion  unit,  during  run  k, 
parts  per  million  by  weight. 
Qju  k=Volumetric  flow  rate  of  wastewater 
entering  the  combustion  unit  during 
run  k,  cubic  meters  per  hour. 
Fri=Compoimd-specific  Fr  value  as 
determined  by  the  procedures  in 
appendix  J  of  this  part. 
(9)  Calculate  flow-weighted  average  of 
Fr  values  and  compare  to  mass 
destruction  efficiency.  Compare  the 
mass  destruction  efficiency  (calculated 
in  Equation  WW7)  to  the  required 
efficiency  as  specified  in  §  60.779(e)(2) 
of  this  subpart.  Compliance  is 
demonstrated  if  the  mass  destruction 
efficiency  is  greater  than  or  equal  to  the 
flow-weighted  average  of  the  Fr  value 
calculated  in  Equation  WW8. 

(e)  Non-combustion  treatment 
processes  including  closed  biological 
treatment  processes:  RMR  option.  This 
paragraph  (e)  applies  to  performance 
tests  for  non-combustion  treatment 
processes  other  than  open  biological 
treatment  processes  to  demonstrate 
compliance  with  the  mass  removal 
provisions  for  VOC.  Compliance  options 
for  noncombustion  nonbiological 
treatment  processes  are  specified  in 
§  60.779(0(1)  of  this  subpart. 
Compliance  options  for  closed  aerobic 
and  anaerobic  biological  treatment 
processes  are  specified  in 
§60.779(f)(2)(i)  and  (g)(l)(i),  and 
§60.779(0(3).  and  (g)(2)  of  this  subpart. 
When  complying  with  §60.779(f)(2)(i) 
or  (f)(3)  of  this  subpart,  the  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(1)  through  (e)(6)  of  this  section. 
When  complying  with  §60.779(g)(l)(i) 
or  (g)(2)  of  this  subpart,  the  ovmer  or 
operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(1)  through  (e)(6)  of  this  section. 
(1)  Concentration  in  wastewater 
stream.  The  concentration  of  VOC  shall 
be  determined  as  provided  in  this 
paragraph  (e)(1).  Concentration 
measurements  to  determine  RMR  shall 
be  taken  at  the  point  of  determination  or 
downstream  of  the  point  of 
determination  with  adjustment  for 
concentration  change  made  according  to 


§  60.782(b)(6)  of  this  subpart. 
Concentration  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  paragraph  (a)(7)  of 
this  section  for  a  series  of  treatment 
processes.  Wastewater  samples  shall  be 
collected  using  sampling  procedures 
which  minimize  loss  of  organic 
compounds  during  sample  collection 
and  analysis  and  maintain  sample 
integrity  per  §60.782(b)(5)fii)  of  this 
subpart.  The  method  shall  be  an 
analytical  method  for  wastewater  which 
has  that  compound  as  a  target  analyte. 
Samples  may  be  grab  samples  or 
composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs. 

(2)  Flow  rate.  Flow  rate  measurements 
to  determine  RMR  shall  be  taken  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  flow  rate  change  made 
according  to  §  60.782(c)(4)  of  this 
subpart.  Flow  rate  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  paragraph  (a)(7)  of 
this  section  for  a  series  of  treatment 
processes.  Flow  rate  shall  be  determined 
using  inlet  and  outlet  flow  measurement 
devices.  Where  the  outlet  flow  is  not 
greater  than  the  inlet  flow,  a  flow 
measurement  device  shall  be  used,  and 
may  be  used  at  either  the  inlet  or  outlet. 
Flow  rate  measurements  shafl  be  taken 
at  the  same  time  as  the  concentration 
measurements. 

(3)  Calculation  of  RMR  for  non- 
combustion  treatment  processes 
including  closed  biological  treatment 
processes.  When  using  §§60.779(0(2)(i) 
or  (0(3)  of  this  subpart  to  comply,  the 
required  mass  removal  of  VOC  for  each 
Group  1  wastewater  stream  shall  be 
calculated  as  specified  in  paragraph 
(e)(3)(i)  of  this  section.  When  using 
§60.779(g)(l)(i)  or  (g)(2)  of  this  subpart 
to  comply,  the  required  mass  removal 
shall  be  calculated  as  specified  in 
paragraph  (e)(3)(ii)  of  this  section. 

(i)  When  using  §  60.779(0(2)(i)  or 
(0(3)  of  this  subpart  to  comply,  the 
required  mass  removal  of  VOC  for  each 
Group  1  wastewater  stream  shall  be 
calculated  using  Equation  WW9. 


^^^  =  -;^Ql(C,*Fri)    (EqnWW9) 

Where: 

RMR=Required  mass  removal  for 
treatment  process  or  series  of 
treatment  processes,  kilograms  per 
hour. 
p=Density  of  the  Group  1  wastewater 

stream,  kilograms  per  cubic  meter. 
Q=Voliunetric  flow  rate  of  wastewater 
stream  at  the  point  of 
determination,  liters  per  hour. 
i=Identifier  for  a  compound. 
n=Number  of  VOC  in  stream. 
Ci=Concentration  of  VOC  at  the  point  of 
determination,  parts  per  milUon  by 
weight. 
Fri=Fraction  removal  value  of  a  VOC. 
Follow  the  procedures  in  §  60.778 
of  this  subpart  to  develop  a  stream- 
specific  list  of  VOC.  Follow  the 
procedures  in  appendix  J  of  this 
part  to  determine  Fr  values. 
10'=Conversion  factor,  mg/kg  *  l/m^. 
(ii)  When  using  §60.779(g)(l)(i)  or 
(g)(2)  of  this  subpart  to  comply,  the 
required  mass  removal  is  95  percent  of 
the  mass  flow  rate  for  all  wastewater 
streams  combined  for  treatment.  The 
required  mass  removal  of  VOC 
wastewater  streams  combined  for 
treatment  when  complying  with  40  CFR 
63.138(g)  shall  be  calculated  using  the 
following  equation: 


rwr  =  ^qX(c,) 


(Eqn  WW9a) 


Where: 

RMR=Required  mass  removal  for 

treatment  process  or  series  of 

treatment  processes,  kilograms  per 

hour. 
p=Density  of  the  wastewater  stream, 

kilograms  per  cubiojjieter. 
Q= Volumetric  flow  rate  of  wastewater 

stream  at  the  point  of 

determination,  liters  per  hour. 
i=Identifier  for  a  compound. 
n=Number  of  VOC  in  stream. 
Ci=Concentration  of  VOC  at  the  point  of 

determination,  parts  per  million  by 

weight. 
109=Conversion  factor,  mg/kg  *  l/m^ 
(4)(i)  The  required  mass  removal  is 
calculated  by  summing  the  required 
mass  removal  for  each  Group  1 
wastewater  stream  to  be  combined  for 
treatment  when  complying  with 
§60.779(0(2)(i)  or  (0(3)  of  this  subpart. 
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(ii)  The  required  mass  removal  is 
calculated  by  summing  the  required 
mass  removal  for  all  wastewater  streams 
combined  for  treatment  when 
complying  with  §60.779(g)(l)(i)  or  (g)(2) 
of  this  subpart. 

(5)  The  AMR  calculation  procedure 
for  non-combustion  treatment  processes 
including  closed  biological  treatment 
processes.  The  AMR  shall  be  calculated 
as  follows: 

AMR  =  (QMW,  -  QMWb )     (Eqn  WWIO) 

Where: 

AMR=Actual  mass  removal  of  VOC 
achieved  by  treatment  process  or 
series  of  treatment  processes, 
kilograms  per  hour. 

QMW,=Mass  flow  rate  of  VOC  in 

wastewater  entering  the  treatment 
process  or  flrst  treatment  process  in 
a  series  of  treatment  processes, 
kilograms  per  hour. 

QMWb=Mass  flow  rate  of  VOC  in 
wastewater  exiting  the  last 
treatment  process  in  a  series  of 
treatment  processes,  kilograms  per 
hour. 

(6)  Compare  RMR  to  AMR.  When 
complying  with  §  60.779(0(2)(i)  or  (f)(3) 
of  this  subpart,  compare  the  RMR 
calculated  in  Equation  WW9  to  the 
AMR  calculated  in  Equation  WWlO. 
Compliance  is  demonstrated  if  the  AMR 
is  greater  than  or  equal  to  the  RMR. 
When  complying  with  §60.779(g)(l)(i) 
or  (g)(2)  of  this  subpart,  compare  the 
RMR  calculated  in  Equation  WW9a  to 
the  AMR  calculated  in  Equation  WWIO. 
Compliance  is  demonstrated  if  the  AMR 
is  greater  than  or  equal  to  95-percent 
mass  removal. 

(f)  Open  or  closed  aerobic  biological 
treatment  processes:  Required  mass 
removal  (RMR)  option.  This  paragraph 
(f)  applies  to  the  use  of  performance 
tests  that  are  conducted  for  open  or 
closed  aerobic  biological  treatment 
processes  to  demonstrate  compliance 
with  the  mass  removal  provisions  for 
VOC.  These  compliance  options  are 
specified  in  §60.779(f)(2)(i)  and  (f)(2)(ii) 
of  this  subpart.  The  owner  or  operator 
shall  comply  with  the  requirements 
specified  in  paragraphs  (f)(1)  through 
(f)(6)  of  this  section.  Some  compounds 
may  not  require  a  performance  test. 
Refer  to  paragraph  (h)  of  this  section 
and  Table  14  of  this  subpart  to 
determine  which  compounds  may  be 
exempt  from  the  requirements  of  this 
paragraph  (f). 

(1)  Concentration  in  wastewater 
stream.  The  concentration  of  VOC  shall 
be  determined  as  provided  in  this 
paragraph  (f)(1).  Concentration 
measurements  to  determine  RMR  shall 
be  taken  at  the  point  of  determination  or 


downstream  of  the  point  of 
determination  writh  adjustment  for 
concentration  change  made  according  to 
§  60.782(b)(6)  of  this  subpart. 
Concentration  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  paragraph  (a)(7)  of 
this  section  for  a  series  of  treatment 
processes.  Wastewater  samples  shall  be 
collected  using  sampling  procedures 
which  minimize  loss  of  organic 
compounds  during  sample  collection 
and  analysis  and  maintain  sample 
integrity  per  §  60.782(b)(5)(ii)  of  this 
subpart.  The  method  shall  be  an 
analytical  method  for  wastewater  which 
has  that  compound  as  a  target  analyte. 
Samples  may  be  grab  samples  or 
composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  nm, 
and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs. 

(2)  Flow  rate.  Flow  rate  measurements 
to  determine  RMR  shall  be  taken  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  flow  rate  change  made 
according  to  §60. 782(c)(4)  of  this 
subpart.  Flow  rate  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  paragraph  (a)(7)  of 
this  section  for  a  series  of  treatment 
processes.  Flow  rate  shall  be  determined 
using  inlet  and  outlet  flow  measurement 
devices.  Where  the  outlet  flow  is  not 
greater  than  the  inlet  flow,  a  flow 
measurement  device  shall  be  used,  and 
may  be  used  at  either  the  inlet  or  outlet. 
Flow  rate  measurements  shall  be  taken 
at  the  same  time  as  the  concentration 
measurements. 

(3)  Calculation  of  RMR  for  open  or 
closed  aerobic  biological  treatment 
processes.  The  required  mass  removal  of 
VOC  for  each  Group  1  wastewater 
stream  shall  be  calculated  using  the 
following  equation: 

RMR  =  -^Q5^(Ci*Fri)    (EqnWWU) 
10      i=i 

Where: 

RMR=Required  mass  removal  for 
treatment  process  or  series  of 
treatment  processes,  kilograms  per 
hour. 

p=E)ensity  of  the  Group  1  wastewater 
stream,  kilograms  per  cubic  meter. 

Q=Voliunetric  flow  rate  of  wastewater 
stream  at  the  point  of 
determination,  liters  per  hour. 

i=Identifier  for  a  compound. 

n=Number  of  VOC  in  stream. 


Ci=Concentration  of  VOC  at  the  point  of 
determination,  parts  per  million  by 
weight. 

Fri=Fraction  removal  value  of  a  VOC. 
Follow  the  procedures  in  §  60.778 
of  this  subpart  to  develop  a  stream- 
specific  list  of  VOC.  Follow  the 
procedures  in  appendix  J  of  this 
part  to  determine  Fr  values. 

109=Conversion  factor,  mg/kg  *  l/m^. 

(4)  The  required  mass  removal  is 
calculated  by  adding  together  the 
required  mass  removal  for  each  Group  1 
wastewater  stream  to  be  combined  for 
treatment. 

(5)  Actual  mass  removal  calculation 
procedure  for  open  or  closed  aerobic 
biological  treatment  processes.  The 
actual  mass  removal  (AMR)  shall  be 
calculated  using  Equation  WW  12  as 
specified  in  paragraph  (f)(5)(i)  of  this 
section  when  the  performance  test  is 
performed  across  the  open  or  closed 
aerobic  biological  treatment  process 
only.  If  compliance  is  being 
demonstrated  in  accordance  with 
paragraph  (a)(7)(i)  of  this  section,  the 
AMR  for  the  series  shall  be  calculated 
using  Equation  WW13  in  paragraph 
(f)(5)(ii)  of  this  section.  (This  equation  is 
for  situations  where  treatment  is 
performed  in  a  series  of  treatment 
processes  connected  by  hard-piping.)  If 
compliance  is  being  demonstrated  in 
accordance  with  paragraph  (a)(7)(ii)  of 
this  section,  the  AMR  for  the  biological 
treatment  process  shall  be  calculated 
using  Equation  WW12  in  paragraph 
(f)(5)(i)  of  this  section.  The  AMR  for  the 
bioldgical  treatment  process  used  in  a 
series  of  treatment  processes  calculated 
using  Equation  WW12  shall  be  added  to 
the  AMR  determined  for  each  of  the 
other  individual  treatment  processes  in 
the  series  of  treatment  processes. 

(i)  Calculate  AMR  for  the  open  or 
closed  aerobic  biological  treatment 
process  as  follows: 

AMR  =  QMW,*Fb„         (EqnWW12) 

Where: 

AMR=Actual  mass  removal  of  VOC 
achieved  by  open  or  closed 
biological  treatment  process, 
kilograms  per  hour. 

QMW,=Mass  flow  rate  of  VOC  in 

wastewater  entering  the  treatment 
process,  kilograms  per  hour. 

Fbio=Site-specific  firaction  of  VOC 
biodegraded.  Fbio  shall  be 
determined  as  specified  in 
paragraph  (h)  of  this  section  and  40 
CFR  part  63.  appendix  C.  Follow 
the  procedures  in  §  60.778  of  this 
subpart  to  develop  a  stream-specific 
Ust  of  VOC. 
(ii)  Calculate  AMR  across  a  series  of 

treatment  luiits  where  the  last  treatment 
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unit  is  an  open  or  closed  aerobic 
biological  treatment  process  as  follows: 


AMR  =  QMW,-(QMWb)(l-Fbj„)        (EqnWWB) 


Where: 

AMR=Actual  mass  removal  of  VOC 
achieved  by  a  series  of  treatment 
processes,  kilograms  per  hour. 
QMW,=Mass  flow  rate  of  VOC  in 
wastewater  entering  the  first 
treatment  process  in  a  series  of 
treatment  processes,  kilograms  per 
hoiu-. 
QMWb=Mass  flow  rate  of  VOC  in 
wastewater  exiting  the  last 
treatment  process  in  a  series  of 
treatment  processes  prior  to  the 
biological  treatment  process, 
kilograms  per  hour. 
Fbio=Site-specinc  fraction  of  VOC 
biodegraded.  Fbio  shall  be 
determined  as  specified  in 
paragraph  (h)  of  this  section  and  40 
CFR  part  63,  appendix  C.  Follow 
the  procedures  in  §60.778  of  this 
subpart  to  develop  a  stream-specific 
list  of  VOC. 
(6)  Compare  RMR  to  AMR.  Compare 
the  RMR  calculated  in  Equation  WWll 
to  the  AMR  calculated  in  either 
Equation  WW12  or  WW13,  as 
applicable.  Compliance  is  demonstrated 
if  the  AMR  is  greater  than  or  equal  to 
the  RMR. 

(g)  Open  or  closed  aerobic  biological 
treatment  processes:  95-percent  mass 
removal  option.  This  paragraph  (g) 
applies  to  performance  tests  that  are 
conducted  for  open  or  closed  aerobic 
biological  treatment  processes  to 
demonstrate  compliance  with  the  95- 
percent  mass  removal  provisions  for 
VOC.  This  compliance  option  is 
specified  in  §  60.779(g)  of  this  subpart. 
The  RMR  for  this  option  is  95-percent 
mass  removal.  The  owner  or  operator 
shall  comply  with  the  requirements 
specified  in  paragraphs  (g)(1)  of  this 
section  to  determine  AMR,  paragraphs 
(e)(3)(ii)  and  (e)(4)(ii)  of  this  section  to 
determine  RMR,  and  paragraph  (g)(2)  of 
this  section  to  determine  whether 
compliance  has  been  demonstrated. 
Some  compounds  may  not  require  a 
performance  test.  Refer  to  paragraph  (h) 
of  this  section  and  Table  14  of  this 
subpart  to  determine  which  compounds 
may  be  exempt  from  the  requirements  of 
this  paragraph  (g). 

(1)  The  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (f)(1),  (f)(2),  and  (f)(5)  of 
this  section  to  determine  AMR. 
References  to  Group  1  wastewater 
streams  shall  be  deemed  all  wastewater 


streams  combined  for  treatment  for  the 
purposes  of  this  paragraph  (g)(1). 

(2)  Compare  RMR  to  AMR. 
Compliance  is  demonstrated  if  the  AMR 
is  greater  than  or  equal  to  RMR. 

(h)  Site-specific  fraction  biodegraded 
^i^bioj.  The  VOC  are  divided  into  two  sets 
for  the  purposes  of  determining  whether 
Fbio  must  be  determined,  and  if  Fbio  must 
be  determined,  which  procedures  may 
be  used  to  determine  compound- 
specific  kinetic  parameters.  These  sets 
are  VOC  in  Table  14  of  this  subpart,  and 
all  other  VOC. 

(1)  Performance  test  exemption.  If  a 
biological  treatment  process  meets  the 
requirements  specified  in  paragraphs 
(h)(l)(i)  and  (h)(l)(ii)  of  this  section,  the 
owner  or  operator  is  not  required  to 
determine  Fbio  and  is  exempt  from  the 
appHcable  performance  test 
requirements  specified  in  §60.779  of 
this  subpart. 

(i)  The  biological  treatment  process 
meets  the  definition  of  "enhanced 
biological  treatment  process"  in 
§60.771  of  this  subpart. 

(ii)  At  least  99  percent  by  weight  of  all 
VOC  that  are  present  in  the  aggregate  of 
all  wastewater  streams  using  the 
biological  treatment  process  to  comply 
with  §  60.779  of  this  subpart  are 
compounds  on  Table  14  of  this  subpart. 

(2)  Fbio  determination.  If  a  biological 
treatment  process  does  not  meet  the 
requirement  specified  in  paragraph 
(h)(l)(i)  of  this  section,  the  owner  or 
operator  shall  determine  Fb,o  for  the 
biological  treatment  process  using  the 
procedures  in  40  CFR  part  63,  appendix 
C,  and  paragraph  (h)(2)(ii)  of  this 
section.  If  a  biological  treatment  process 
meets  the  requirements  of  paragraph 
(h)(l)(i)  of  this  section  but  does  not  meet 
the  requirement  specified  in  paragraph 
(h)(l)(ii)  of  this  section,  the  owner  or 
operator  shall  determine  Fbm  for  the 
biological  treatment  process  using  the 
procedures  in  40  CFR  part  63,  appendix 
C,  and  paragraph  (h)(2)(i)  of  this  section. 

(i)  Enhanced  biological  treatment 
processes.  If  the  biological  treatment 
process  meets  the  definition  of 
"enhanced  biological  treatment 
process"  in  §  60.771  of  this  subpart  and 
the  wastewater  streams  include  one  or 
more  compounds  not  on  Table  14  of  this 
subpart  that  do  not  meet  the  criteria  in 
paragraph  (h)(l)(ii)  of  this  section,  the 
owner  or  operator  shall  determine  Fbio 
for  VOC  not  on  Table  14  of  this  subpart 
using  any  of  the  procedures  specified  in 


40  CFR  part  63,  appendix  C.  (stream- 
specific  list)  (The  symbol  Fbio  represents 
the  site  specific  fraction  of  an  individual 
VOC  that  is  biodegraded.)  The  owner  or 
operator  shall  calculate  Fbio  for  the  VOC 
on  Table  14  of  this  subpart  using  the 
defaults  provided  for  first  order 
biodegradation  rate  constants  (Kl)  of 
this  subpart  and  follow  the  procedure 
explained  in  Form  III  of  40  CFR  part  63, 
appendix  C,  or  any  of  the  procedures 
specified  in  40  CFR  pwrt  63,  appendix 
C. 

(ii)  Biological  treatment  processes  that 
are  not  enhanced  biological  treatment 
processes.  For  biological  treatment 
processes  that  do  not  meet  the 
definition  for  "enhanced  biological 
treatment  process"  in  §  60.771  of  this 
subpart,  the  owner  or  operator  shall 
determine  the  Fbio  for  VOC  on  Table  14 
of  this  subpart  and  all  other  VOC  using 
any  of  the  procedures  in  40  CFR  part  63, 
appendix  C,  except  procedure  3  (inlet 
and  outlet  concentration 
measurements). 

(i)  Performance  tests  for  control 
devices  other  than  flares.  This 
paragraph  (i)  applies  to  performance 
tests  that  are  conducted  to  demonstrate 
compliance  of  a  control  device  with  the 
efficiency  limits  specified  in  §  60.780(c) 
of  this  subpart.  If  complying  with  the 
95-percent  reduction  efficiency 
requirement,  comply  with  the 
requirements  specified  in  paragraphs 
(i)(l)  through  (i)(9)  of  this  section.  If 
complying  with  the  20  ppm  by  volume 
requirement,  comply  with  the 
requirements  specified  in  paragraphs 
(i)(l)  through  (i)(6)  and  (i)(9)  of  this 
section.  The  20  ppm  by  volume  limit  or 
95  percent  reduction  efficiency 
requirement  shall  be  measured  as  either 
total  VOC  or  as  TOC  minus  methane 
and  ethane. 

(1)  Sampling  sites.  Sampling  sites 
shall  be  selected  using  Method  1  or  lA 
of  appendix  A  of  this  part,  as 
appropriate.  For  determination  of 
compliance  with  the  95  percent 
reduction  requirement,  sampling  sites 
shall  be  located  at  the  inlet  and  the 
outlet  of  the  control  device.  For 
determination  of  compliance  with  the 
20  parts  per  million  by  volume  limit, 
the  sampling  site  shall  be  located  at  the 
outlet  of  the  control  device. 

(2)  Concentration  in  gas  stream 
entering  or  exiting  the  control  device. 
The  concentration  of  total  VOC  or  TOC 
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in  a  gas  stream  shall  be  determined  as 
provided  in  this  paragraph  (i)(2). 
Samples  may  be  grab  samples  or 
oomposite  samples  (i.e.,  integrated 
samples).  Samples  shall  be  taken  at 
approximately  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
bour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs.  Concentration 
measurements  shall  be  determined 
using  Method  18,  40  CFR  part  60, 
appendix  A.  Alternatively,  any  other 
test  method  validated  according  to  the 
procedures  in  Method  301,  40  CFR  part 
60,  appendix  A  may  be  used. 

[3)  Volumetric  flow  rate  of  gas  stream 
entering  or  exiting  the  control  device. 
The  volumetric  flow  rate  of  the  gas 
stream  shall  be  determined  using 
Method  2,  2 A.  2C,  or  2D,  40  CFR  part 
60,  appendix  A,  as  appropriate. 
Volumetric  flow  rate  measurements 
shall  be  taken  at  the  same  time  as  the 
concentration  measurements. 

(4)  Calculation  of  TOC  concentration. 
The  TOC  concentration  (CGT)  is  the 
sum  of  the  concentrations  of  the 


individual  components.  If  compliance  is 
being  determined  based  on  TOC,  the 
owner  or  operator  shall  compute  TOC 
for  each  run  using  the  following 
equation: 


1    "'  I  " 
CGt=-I  SCX5S,J 


j=iVi=l 


(Eqn  WW14) 


Where: 

CGT=Total  concentration  of  TOC  (minus 
methane  and  ethane)  in  vented  gas 
stream,  average  of  samples,  dry 
basis,  parts  per  million  by  volume. 

CGSi.j=Concentration  of  sample 

components  in  vented  gas  stream 
for  sample  j,  dry  basis,  parts  per 
million  by  volume. 

i=Identifier  for  a  compoimd. 

n=Number  of  components  in  the 
sample. 

j=Identiner  for  a  sample. 

m=Number  of  samples  in  the  sample 
run. 
(5)  Calculation  of  total  VOC 

concentration.  The  owner  or  operator 

determining  compliance  based  on  total 

VOC  concentration  (CVOC)  shall 


compute  C  VOC  according  to  the 
Equation  WW14. 

(6)  Percent  oxygen  correction  for 
combustion  control  devices.  If  the 
control  device  is  a  combustion  device, 
comply  with  the  requirements  specified 
in  paragraph  (i)(6)(i)  of  this  section  to 
determine  oxygen  concentration,  and  in 
paragraph  (i)(6)(ii)  of  this  section  to 
calculate  the  percent  oxygen  correction. 

(i)  Oxygen  concentration.  The 
concentration  of  TOC  or  total  VOC  shall 
be  corrected  to  3  percent  oxygen  if  the 
control  device  is  a  combustion  device. 
The  emission  rate  correction  factor  for 
excess  air,  composite  sampling  (i.e., 
integrated  sampling)  and  analysis 
procedures  of  Method  3B,  40  CFR  part 
60,  appendix  A  shall  be  used  to 
determine  the  actual  oxygen 
concentration  (%02d).  The  samples 
shaU  be  taken  during  the  same  time  that 
the  TOC  (minus  methane  or  ethane)  or 
total  VOC  samples  are  taken. 

(ii)  3  percent  oxygen  calculation.  The 
concentration  corrected  to  3  percent 
oxygen  (CGc),  when  required,  shall  be 
computed  using  the  following  equation: 


CGe  =  CGt 


17.9 


^20.9-%O2dj 


(Eqn  WW15) 


Where: 

CGc=Concentration  of  TOC  or  VOC 

corrected  to  3  percent  oxygen,  dry 
I      basis,  parts  per  million  by  volume. 

C&r=Total  concentration  of  TOC  (minus 
methane  and  ethane)  in  vented  gas 


stream,  average  of  samples,  dry 
basis,  parts  per  million  by  volume. 

%02d=Concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 
basis,  percent  by  volume. 

(7)  Mass  rate  calculation.  The  mass 
rate  of  either  TOC  (minus  methane  and 


ethane)  or  total  VOC  shall  be  calculated 
using  the  following  equations.  Where 
the  mass  rate  of  TOC  is  being  calculated, 
all  organic  compounds  (minus  methane 
and  ethane)  measured  by  methods 
specified  in  paragraph  (i)(2)  of  this 
section  are  summed  using  Equations 
WWl6andWWl7. 


r  n 


OMG,  =  K2 


OMGb  =  K2 


ZCG^jMWj 


Vi=l 


QG,        (Eqn  WW16) 


f  n  \ 

5^CGb.iMWi   QGb        (EqnWWl?) 


Where: 

CG»,i,  CGb.i=Concentration  of  TOC 

(minus  methane  and  ethane)  or  total 
VOC,  in  vented  gas  stream,  entering 
(CGa,J  and  exiting  (CGb.i)  the  control 
device,  dry  basis,  parts  per  million 
by  volume. 

QMG..  QMGb=Mass  rate  of  TOC  (minus 
metbane  and  ethane)  or  total  VOC, 
in  vented  gas  stream,  entering 
(QMGJ  and  exiting  (QMGb)  the 


control  device,  dry  basis,  kilograms 
per  hour. 

Mwi=Molecular  weight  of  a  component, 
kilogram/kilogram-mole. 

QG..QGb=Flow  rate  of  gas  stream 

entering  (QGJ  and  exiting  (QGb)  the 
control  device,  dry  standard  cubic 
meters  per  hour. 

K2=Constant,  41.57  x  10"'  (parts  per 
million)"'  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram), 
where  standard  temperature  (gram- 


mole  per  standard  cubic  meter)  is 
20°  Celsius. 

i=Identifier  for  a  compoimd. 

n=Number  of  components  in  the 
'sample. 

(8)  Percent  reduction  calculation.  The 
percent  reduction  in  TOC  (minus 
methane  and  ethane)  or  total  VOC  shall 
be  calculated  as  follows: 
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QMG3 


(EqnWWlS) 


Where: 

E=Destruction  efficiency  of  control 

device,  percent. 
QMG.,QMGb=Mass  rate  of  TOC  (minus 
methane  and  ethane)  or  total  VOC, 
in  vented  gas  stream  entering  and 
exiting  (QMGb)  the  control  device, 
dry  basis,  kilograms  per  hour. 
(9)  Compare  mass  destruction 
efficiency  to  retjuired  efficiency.  If 
complying  with  the  95  percent 
reduction  efficiency  requirement, 
compliance  is  demonstrated  if  the  mass 
destruction  efficiency  (calculated  in 
Equation  WW18)  is  95  percent  or 
greater.  If  complying  with  the  20  parts 
per  million  by  volume  limit  in 
§  60.780(c}  of  this  subpart,  compliance 
is  demonstrated  if  the  outlet  total 
organic  compound  concentration,  less 
methane  and  ethane,  or  total  VOC 
concentration  is  20  parts  per  million  by 
volume,  or  less.  For  combustion  control 
devices,  the  concentration  shall  be 
calculated  on  a  dry  basis,  corrected  to  3 
percent  oxygen. 

(j)  Compliance  demonstration  for 
flares.  When  a  flare  is  used  to  comply 
with  §60. 780(c)  of  this  subpart,  the 
owner  or  operator  shall  comply  writh  the 
flare  provisions  in  40  CFR  63.11(b)  and 
table  2A  of  this  subpart,  and  with 
paragraphs  (j)(l),  (j)(2),  and  (i)(3)  of  this 
section.  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  determine  percent  emission  reduction 
or  outlet  VOC  or  TOC  concentration 
when  a  flare  is  used.  If  a  compliance 
demonstration  has  been  conducted 
previously  for  a  flare,  using  the 
techniques  specified  in  paragraphs 
(h)(1)  through  (h)(3)  of  this  section,  that 
compliance  demonstration  may  be  used 
to  satisfy  the  requirements  of  this 
paragraph  (j)  if  either  no  deliberate 
process  changes  have  been  made  since 
the  compUance  demonstration,  or  the 
results  of  the  compliance  demonstration 
reliably  demonstrate  compliance  despite 
process  changes. 

(1)  The  compliance  determination 
shall  be  conducted  as  specified  in  40 
CFR  63.11(b)(4)  and  table  2A  of  this 
subpart,  to  determine  visible  emissions. 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted,  using  the 
techniques  specified  in  40  CFR 
63.11(b)(6)  and  table  2A  of  this  subpart; 
and 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either  40 
CFR  63.11(b)(7)(i)  (and  40  CFR 
63.11(b)(7)(iii),  where  applicable)  or  40 


CFR  63.11(b)(8),  and  table  2A  of  this 
subpart,  as  appropriate. 

§60.784    Reporting  requirements. 

(a)  Owners  or  operators  requesting 
approval  to  use  alternative  monitoring, 
recordkeeping,  or  reporting  shall 
comply  with  the  provisions  in 
paragraph  (b)  of  this  section.  Each 
owner  or  operator  shall  submit  the 
reports  specified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  as 
applicable: 

(1)  Reports  required  by  subpart  A  of 
part  60  of  this  part,  as  specified  in  table 
2  of  this  subpart, 

(2)  Reports  of  certain  subpart  A 
provisions  of  40  CFR  part  63,  as 
required  by  table  2A  of  this  subpart, 

(3)  Reports  required  in  paragraphs  (c) 
through  (g)  of  this  section,  and 

(4)  Start-up,  shutdown,  and 
malfunction  reports  specified  in 
§60.787  of  this  subpart. 

(b)  Alternative  monitoring  and 
recordkeeping.  An  owner  or  operator 
may  request  approval  to  use  alternatives 
to  the  continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions  of  this  subpart. 

(1)  Requests  for  approval  to  use 
alternatives  to  the  continuous 
monitoring  and  recordkeeping 
provisions  shall  be  submitted  prior  to 
the  implementation  of  the  alternative 
monitoring  system  for  which  approval  is 
being  requested  if  not  already  included 
in  the  operating  permit  application.  The 
request  shall  contain  the  information 
specified  in  paragraphs  (b)(3)  and  {b)(4) 
of  this  section,  as  applicable. 

(2)  [Reserved] 

(3)  An  owner  or  operator  of  an 
affected  facility  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
values  at  least  once  every  15  minutes 
and  generating  continuous  records  may 
request  approval  to  use  a  non-automated 
system  with  less  frequent  monitoring. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  values  shall  be 
calculated  from  these  hourly  values  and 
recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
facility  does  not  have  an  automated 
monitoring  and  recording  system; 


(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  fi^quency  is 
sufficient  to  represent  control  device 
operating  conditions  considering  typical 
variability  of  the  specific  process  and 
control  device  operating  parameter 
being  monitored. 

(4)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example  once  every  15  minutes)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values. 

(i)  The  requested  system  shall  be 
designed  to: 

(A)  Measure  the  operating  parameter 
value  at  least  once  every  15  minutes. 

(B)  Record  at  least  four  values  each 
hour  during  periods  of  operation. 

(C)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on. 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident. 

(E)  Compute  daily  average  values  of 
the  monitored  operating  parameter 
based  on  recorded  data. 

(F)  If  the  daily  average  is  not  an 
excursion,  as  defined  in  paragraphs 
(d)(3)(i)  through  (d)(3)(iii)  of  this 
section,  the  data  for  that  operating  day 
may  be  converted  to  hourly  average 
values  and  the  four  or  more  individual 
records  for  each  hour  in  the  operating 
day  may  be  discarded. 

(ii)  The  request  shall  contain  a 
description  of  the  monitoring  system 
and  data  compression  recording  system, 
including  the  criteria  used  to  determine 
which  monitored  values  are  recorded 
and  retained,  the  method  for  calculating 
daily  averages,  and  a  demonstration  that 
the  system  meets  all  criteria  in 
paragraph  (b)(4)(i)  of  this  section. 

(5)  [Reserved] 

(6)  For  each  waste  management  imit, 
treatment  process,  or  control  device 
used  to  comply  with  §§60.774  through 
60.775  of  this  subpart  for  which  the 
owner  or  operator  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
Table  5,  Table  7,  and  Table  8  of  this 
subpart,  the  owner  or  operator  shall 
submit  a  request  for  approval  to  monitor 
alternative  parameters.  The  owner  or 
operator  who  requests  approval  to 


management 
control  devic 
conformance 
achieves  the 
percent  redu( 
efficiency,  ar 
criteria  used 

(ii)  A  desci 
procedures  tl 
demonstrate 
indicates  pro 
management 
control  devic 
demonstratio 
owmer  or  ope 
of  the  demon 
parameter  va 
parameter  thj 
operation  an( 
process,  or  d( 

(iii)  The  fn 
monitoring,  i 
monitoring  a 
continuous,  ( 
required  und 
section  will  i 
average  valut 
operating  pai 
below  (as  ap] 
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paragraph  (c] 
rationale  for 
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included. 
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monitor  a  different  parameter  than  those 
Usted  in  Table  5,  Table  7,  and  Table  8 
of  this  subpart  shall  submit  the 
information  speciBed  in  paragraphs 
(bM6)(i).  (ii),  and  (iii)  of  this  section. 

(i)  A  description  of  the  parameters)  to 
be  monitored  to  ensure  the  waste 
management  unit,  treatment  process,  or 
control  device  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameter(s). 

(ii)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation  of  the  waste 
management  unit,  treatment  process,  or 
control  device,  the  schedule  for  this 
demonstration,  and  a  statement  that  the 
owner  or  operator  will  establish,  as  part 
of  the  demonstration,  an  operating 
parameter  value  for  the  monitored 
parameter  that  indicates  proper 
operation  and  maintenance  of  the  unit, 
process,  or  device. 

(iii)  The  frequency  and  content  of 
monitoring,  recording,  and  reporting  if 
monitoring  and  recording  is  not 
continuous,  or  if  semiannual  reports 
required  under  paragraph  (d)  of  this 
section  will  not  include  reports  of  daily 
average  values  when  the  monitored 
operating  parameter  is  not  above  or 
below  (as  appropriate)  the  operating 
parameter  value  established  in 
paragraph  (c)(7)(ii)  of  this  section.  The 
rationale  for  the  proposed  monitoring, 
recording,  and  reporting  system  shall  be 
included. 

(c)  Notification  of  Compliance  Status. 
Each  owner  or  operator  subject  to  this 
subpart  shall  submit  a  Notification  of 
Compliance  Status  within  150  days  after 
the  compliance  dates  specified  in 
§  60.770(a)  of  this  subpart.  The 
Notification  of  Compliance  Status  shall 
include  the  results  of  any  emission 
point  group  determinations, 
performance  tests,  inspections, 
continuous  monitoring  system 
performance  evaluations,  values  of 
monitored  parameters  established 
during  performance  tests,  and  any  other 
information  specified  in  paragraphs 
(c)(1)  through  (c)(14)  of  this  section  used 
to  demonstrate  compliance  or  required 
to  be  included  in  the  Notification  of 
Compliance  Status. 

(1)  The  owner  or  operator  shall 
identify  each  designated  CPU  and  list 
the  components  in  the  designated  CPU. 
The  owner  or  operator  shall  identify 
each  affected  facility  and  describe  the 
process  wastewater,  maintenance 
wastewater,  and  aqueous  in-process 
streams  generated  by  the  affected 
facility.  The  information  shall  clearly 


link  all  applicable  CPU,  designated 
CPU,  and  affected  facilities  and 
demonstrate  that  all  components  of  a 
CPU  were  assigned  to  a  designated  CPU. 

(2)  For  each  affected  facility,  the 
owner  or  operator  shall  submit  the 
information  specified  in  Table  9  of  this 
subpart  for  each  wastewater  stream 
generated. 

(3)  For  each  treatment  process 
identified  in  Table  9  of  this  subpart  that 
receives,  manages,  or  treats  a 
wastewater  stream  (i.e..  Group  1 
wastewater  stream  or  Group  2 
wastewater  stream  selected  by  the 
owner  or  operator  for  control)  or 
residual  removed  from  a  wastewater 
stream,  the  owner  or  operator  shall 
submit  the  information  specified  in 
Table  10  of  this  subpart. 

(4)  For  each  waste  management  unit 
identified  in  Table  9  of  this  subpart  that 
receives  or  manages  a  wastewater 
stream  (i.e..  Group  1  wastewater  stream 
or  Group  2  wastewater  stream  selected 
by  the  owner  or  operator  for  control)  or 
residual  removed  from  a  wastewater 
stream,  the  owner  or  operator  shall 
submit  the  information  specified  in 
Table  11  of  this  subpart. 

(5)  For  each  waste  management  unit 
identified  in  table  9  of  this  subpart,  the 
owner  or  operator  shall  include  in  the 
Notification  of  Compliance  Status  the 
compliance  option  that  will  be  used  to 
comply  with  §60.774  of  this  subpart, 
and  the  applicable  provisions  of  other 
subparts  that  the  owner  or  operator  will 
use  to  comply  with  the  comphance 
option,  as  allowed  in  §  60.774  of  this 
subpart. 

(6)  For  each  residual  removed  from  a 
wastewater  stream  (i.e.,  Group  1 
wastewater  stream  or  Group  2 
wastewater  stream  selected  by  the 
owner  or  operator  for  control),  the 
owner  or  operator  shall  submit  the 
information  specified  in  Table  12  of  this 
subpart. 

(7)  For  each  control  device  used  to 
comply  with  §§  60.774,  60.775,  and 
60.779  of  this  subpart,  the  owner  or 
operator  shall  submit  the  information 
specified  in  paragraphs  (c)(7)(i)  and 
(c)(7)(ii)  of  this  section. 

(i)  For  each  flare,  the  owner  or 
operator  shall  submit  the  information 
specified  in  paragraphs  (c)(7)(i)(A) 
through  (c)(7)(i)(C)  of  this  section. 

(A)  Flare  design  (i.e.,  steam-assisted, 
air-assisted,  or  non-assisted); 

(B)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  as  specified 
by  §  60.780(c)(3)  of  this  subpart;  and 

(C)  Reports  of  the  times  and  durations 
of  all  periods  during  the  compliance 


determination  when  the  pilot  flame  is 
absent  or  the  monitor  is  not  of)erating. 

(ii)  For  each  control  device  other  than 
a  flare,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragraph  (c)(7)(ii)(A)  of  this  section 
and  in  either  paragraph  (c)(7)(ii)(B)  or 
(c)(7)(ii)(C)  of  this  section. 

(A)  The  information  in  paragraphs 
(c)(7)(ii)(A)(I),  (2),  and  [3)  of  this  section 
on  operating  parameter  values  required 
to  be  established  under  §  60.781(0  of 
this  subpart  for  the  applicable 
parameters  specified  in  Table  8  of  this 
subpart,  unless  the  operating  parameter 
value  has  already  been  established  in 
the  operating  permit. 

(1)  The  specific  operating  parameter 
value  of  the  monitored  parameters)  for 
each  emission  point; 

(2)  The  rationale  for  the  specific 
operating  parameter  value  for  each 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  value  and  a 
description  of  why  the  value  indicates 
proper  operation  of  the  control  device. 

(/J  If  a  performance  test  is  conducted 
for  a  control  device,  the  operating 
parameter  value  shall  be  based  on  the 
parameter  values  measured  during  the 
perfprmance  test  supplemented  by 
engineering  analyses  and/or 
manufacturer's  recommendations. 
Performance  testing  is  not  required  to  be 
conducted  over  the  entire  range  of 
permitted  parameter  values. 

(ill  If  a  performance  test  is  not 
conducted  for  a  control  device,  the 
operating  parameter  value  may  be  based 
sole4y  on  engineering  analyses  and/or 
manufacturer's  recommendations. 

(3)  A  definition  of  the  affected 
facility's  operating  day  for  purposes  of 
determining  daily  average  values  of 
monitored  parameters.  The  definition 
shall  specify  the  times  at  which  an 
operating  day  begins  and  ends. 

(B)  The  design  evaluation  specified  in 
§  60.780(d)(2)  of  this  subpart;  or 

(C)  Results  of  the  performance  test 
specified  in  §  60.780(d)(1)  of  this 
subpart.  Performance  test  results  shall 
include  operating  ranges  of  key  process 
and  control  parameters  during  the 
performance  test;  the  value,  averaged 
over  the  period  of  the  performance  test, 
of  each  parameter  identified  in  the 
operating  permit  as  being  monitored  in 
accordance  with  §60.781  of  this 
subpart;  and  applicable  supporting 
calculations. 

(8)  For  each  treatment  process  used  to 
comply  with  this  subpart,  the  owner  or 
operator  shall  submit  the  information 
specified  in  paragraphs  (c)(8}{i)  and 
(c)(8)(ii)  of  this  section. 

(i)  For  Items  1  and  2  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 


68042 


Federal  Register /Vol.  63,  No.  236 /Wednesday.  December  9,  1998 /Proposed  Rules 


submit  the  information  specified  in 
paragraphs  (c)(8)(i)(A)  and  (c)(8)(i)(B)  of 
this  section. 

(A)  The  information  specified  in 
paragraph  {c)(6)(ii)(A)  of  this  section  for 
the  operating  parameter  value  required 
to  be  established  under  §  60.781(f)  of 
this  subpart  for  the  monitoring 
parameters  approved  by  the 
Administrator,  imless  the  operating 
parameter  value  has  already  been 
established  in  the  operating  permit. 

(B)  Results  of  the  initial 
measurements  of  the  parameters 
approved  by  the  Administrator  and  any 
applicable  supporting  calculations. 

(ii)  For  Item  3  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragraph  (c)(7)(ii)(A)  of  this  section  for 
the  monitored  operating  parameter 
values  required  to  be  established  under 
§  60.781(fi  of  this  subpart,  unless  the 
operating  parameter  value  has  already 
been  established  in  the  operating 
permit. 

(9)  Except  as  provided  in  paragraph 
(c)(9)(iii)  of  this  section,  for  each  waste 
management  unit  or  treatment  process 
used  to  comply  with  this  subpart,  the 
owner  or  operator  shall  submit  the 
information  specified  in  either 
paragraph  (c)(9)(i)  or  (c)(9)(ii)  of  this 
section. 

(i)  The  design  evaluation  and 
supporting  documentation  specified  in 
§60.779(j)(l)  of  this  subpart. 

(ii)  Results  of  the  performance  test 
specified  in  §  60.779(j)(2)  of  this 
subpart.  Performance  test  results  shall 
include  operating  ranges  of  key  process 
and  control  parameters  during  the 
performance  test;  the  value,  averaged 
over  the  period  of  the  performance  test, 
of  each  parameter  identified  in  the 
operating  permit  as  being  monitored  in 
accordance  with  §  60.781(f)  of  this 
subpart;  and  applicable  supporting 
calculations. 

(iii)  If  the  owner  or  operator  elects  to 
use  one  of  the  options  for  treatment  in 
a  RCRA  unit  specified  in  §  60.779(h)  of 
this  subpart,  the  owner  or  operator  is 
exempt  fi-om  the  requirements  specified 
in  paragraphs  (c)(9)(i)  and  (c)(9)(ii)  of 
this  section. 

(10)  For  performance  tests  and  group 
determinations  that  are  based  on 
measurements,  and  for  estimates  of  VOC 
emissions,  the  Notification  of 
Compliance  Status  shall  include  one 
complete  test  report  for  each  test 
method  used  for  a  particular  kind  of 
emission  point.  For  additional  tests 
performed  for  the  same  kind  of  emission 
point  using  the  same  method,  the  results 
and  any  other  information  required 
shall  be  submitted,  but  a  complete  test 
report  is  not  required.  A  complete  test 


report  shall  include  a  brief  process 
description,  sampling  site  description, 
description  of  sampling  and  analysis 
procedures  and  any  modifications  to 
standard  procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(11)  An  owner  or  operator  who 
transfers  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  for  treatment 
pursuant  to  §  60.773(e)  shall  include  in 
the  Notification  of  Compliance  Status 
the  name  and  location  of  the  transferee 
and  a  description  of  the  Group  1 
wastewater  stream  or  residual  removed 
fi-om  a  Group  1  wastewater  stream  sent 
to  the  treatment  facility. 

(12)  The  owner  or  operator  who 
chooses  to  comply  with  the  provisions 
in  §  60.789  of  this  subpart  shall  include 
in  the  Notification  of  Compliance  Status 
a  statement  specifying  which 
regulation{s)  is  being  used  to  comply 
with  this  subpart. 

(13)  Notification  that  the  owner  or 
operator  has  elected  to  comply  with  the 
reduced  recordkeeping  program  in 
60.785(j)  of  this  subpart. 

(14)  Notification  of  the  waste 
management  unit  compliance  option 
used  to  comply  with  the  provisions  of 
this  subpart,  as  specified  in  §  60.774  of 
this  subpart,  shall  be  submitted  in  the 
Notification  of  Compliance  Status.  If  the 
owner  or  operator  is  complying  with  the 
recordkeeping  and  reporting  provisions 
of  a  rule  other  than  this  subpart,  as 
specified  in  §  60.774  of  this  subpart,  a 
statement  containing  this  information 
shall  be  submitted. 

(d)  Semiannual  reports.  Each  owner 
or  operator  subject  to  the  provisions  of 
this  subpart  shall  submit  to  the 
Administrator  semiannual  reports.  The 
reports  shall  be  submitted  semiannually 
no  later  than  60  calendar  days  after  the 
end  of  each  6-month  period.  The  first 
report  shall  be  submitted  no  later  than 
8  months  after  the  due  date  of  the 
notification  of  initial  start-up  required 
by  §  60.7(a)(3)  of  this  part  and  shall 
cover  the  6-month  period  beginning  on 
the  due  date  of  the  notification  of  initial 
start-up. 

(1)  [Reserved] 

(2)  The  semiannual  report  shall 
include  reports  of  all  excursions  and  all 
periods  when  monitoring  parameters  are 
above  the  maximum  or  below  the 
minimum  established  value. 

(3)  The  semiannual  report  shall 
include  the  daily  average  values  of 


monitored  parameters  for  all  excursions, 
as  defined  by  paragraphs  (d)(3)(i), 
(d)(3)(ii),  or  (d)(3)(iii)  of  this  section.  For 
excursions  caused  by  lack  of  monitoring 
data,  the  duration  of  periods  when 
monitoring  data  were  not  collected  shall 
be  reported.  For  a  control  device  where 
multiple  parameters  are  monitored,  if 
one  or  more  of  the  panuneters  meets  the 
excursion  criteria  in  paragraphs  (d)(3)(i), 
(d)(3)(ii),  or  (d)(3)(iii)  of  this  section, 
this  is  considered  a  single  exoirsion  for 
the  control  device. 

(i)  When  the  daily  average  value  of 
one  or  more  monitored  parameters  is  - 
above  the  maximum  or  below  the 
minimum  (as  appropriate)  established 
operating  parameter  value. 

(ii)  When  the  period  of  control  device 
operation  is  4  hours  or  greater  in  an 
operating  day  and  monitoring  data  are 
insufficient  to  constitute  a  valid  hour  of 
data  for  at  least  75  percent  of  the 
operating  hours. 

(iii)  Wnen  the  period  of  control  device 
operation  is  less  than  4  hours  in  an 
oj)erating  day  and  more  than  one  of  the 
hours  during  the  period  of  operation 
does  not  constitute  a  valid  hour  of  data 
due  to  insufficient  monitoring  data. 

(iv)  Monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data,  as  used 
in  paragraphs  (d)(3)(ii)  and  (d)(3)(iii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
paragraph  (b)(4)  of  this  section, 
monitoring  data  are  insufficient  to 
calculate  a  valid  hour  of  data  if  there  are 
less  than  4  data  values  recorded  during 
the  hour. 

(4)  Each  control  device  is  allowed  one 
excused  excursion  per  semiannual 
period.  The  first  semiaimual  period  is 
the  6-month  period  covered  by  the  first 
semiannual  report. 

(5)(i)  Paragraphs  (d)(5)(i)(A)  through 
(d)(5)(i)(D)  of  this  section  specify  when 
an  exciu-sion  is  not  a  violation.  In  cases 
where  continuous  monitoring  is 
required,  the  excursion  does  not  count 
toward  the  nujnber  of  excused 
excursions  for  determining  compliance. 

(A)  If  a  monitored  parameter  is  below 
the  minimum  established  value  and  the 
affected  facility  is  operated  during  such 
period  in  accordance  with  the  affected 
facility's  start-up,  shutdowm,  and 
malfunction  plan, 

(B)  If  a  monitored  parameter  is  above 
the  maximum  established  value  and  the 
affected  facility  is  operated  during  such 
period  in  accordance  with  the  affected 
facility's  start-up,  shutdovra,  and 
malfunction  plan, 

(C)  If  monitoring  data  are  not 
collected  during  periods  of  start-up, 
shutdown,  or  malfunction  and  the 
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affected  facility  is  operated  during  such 
period  in  accordance  with  the  affected 
facility's  start-up,  shutdown,  and 
malfunction  plan,  or 

(D)  If  cessation  of  the  emissions  to 
which  the  monitoring  applies  occurs 
during  periods  of  non-operation  of  the 
chemical  process  unit  or  portion 
thereof. 

(ii)  Nothing  in  paragraphs  (d)(3) 
through  (d)(5)  of  this  section  shall  be 
construed  to  allow  or  excuse  a 
monitoring  parameter  excursion  caused 
by  any  activity  that  violates  other 
applicable  provisions  of  this  subpart. 

(iii)  Paragraphs  (d)(3)  through  (d)(5)  of 
this  section,  except  paragraph  (d)(5)(i)  of 
this  section,  shall  apply  only  to 
emission  points  and  control  devices  for 
which  continuous  monitoring  is 
required  by  this  subpart. 

,  (6)  The  semiannual  report  shall 
include  results  of  any  performance  tests 
conducted  during  the  reporting  period 
including  one  complete  report  for  each 
test  method  used  for  a  particular  kind  of 
emission  point  tested.  For  additional 
tests  performed  for  a  similar  emission 
point  using  the  same  method,  results 
and  any  other  information  required 
shall  be  submitted,  but  a  complete  test 
report  is  not  required.  A  complete  test 
report  shall  contain  a  brief  process 
description,  sampling  site  data, 
description  of  sampling  and  analysis 
procedures  and  any  modifications  to 
standard  procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(7)  The  semiannual  report  shall 
include  notification  that  the  owner  or 
operator  has  elected  to  comply  writh  the 
reduced  recordkeeping  program  in 
§60.785(j)  of  this  subpart. 

(8)  The  semiannual  report  shall 
include  notification  that  the  owner  or 
operator  has  elected  not  to  retain  the 
daily  average  values,  as  specified  in 
§60.785(j)(2)(i)  of  this  subpart. 

(9)  The  semiannual  report  shall 
include  periods  recorded  under 
§60.785(0(10)  of  this  subpart  when  the 
vent  is  diverted  from  the  control  device 
through  a  bypass  line,  with  the  next 
semiannual  report. 

(10)  The  semiannual  report  shall 
include  notification  of  all  occurrences 
recorded  imder  §60.785(f)(ll)  of  this 
subpart  in  which  the  seal  mechanism  is 
broken,  the  bypass  line  damper  or  valve 
position  has  changed,  or  the  key  to 
unlock  the  bypass  line  damper  or  valve 


was  checked  out,  with  the  next 
semiannual  report. 

(11)  The  semiannual  report  shall 
include  notification  that  semiannual 
report  information  for  waste 
management  units  will  be  submitted 
with  semiannual  reports  required  by 
another  rule  that  is  one  of  the 
compliance  options  for  waste 
management  units  as  specified  in 

§  60.784  of  this  subpart. 

(12)  The  semiannual  report  shall 
include  notification  of  each  affected 
facility  that  ceases  to  generate  at  least 
one  process  wastewater  stream  or 
aqueous  in-process  stream  or  no  longer 
produces  a  primary  product  that  is  a 
SOCMI  product. 

(e)  Semiannual  reporting  for 
treatment  processes.  Except  as  provided 
in  paragraph  (g)  of  this  section,  for  each 
treatment  process  used  to  comply  with 
this  subpart,  the  owner  or  operator  shall 
submit  as  part  of  the  next  semiannual 
report  required  by  paragraph  (d)  of  this 
section  the  information  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section. 

(1)  For  Item  1  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  results  of  measurements  that 
indicate  that  the  biological  treatment 
unit  is  outside  the  parameters 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 

(2)  For  Item  2  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  monitoring  results  for  each 
operating  day  during  which  the  daily 
average  value  of  any  monitored 
parameter  was  above  the  maximum  or 
below  the  minimum  operating 
parameter  value  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit. 

(3)  For  Item  3  in  Table  7  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  monitoring  results  for  each 
operating  day  during  which  the  daily 
average  value  of  any  monitored 
parameter  specified  in  Item  3  of  Table 
7  of  this  subpart  was  above  the 
maximum  or  below  the  minimum  (as 
appropriate)  operating  parameter  value 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 

(f)  Semiannual  reporting  for  control 
devices.  Except  as  provided  in 
paragraph  (g)  of  this  section,  for  each 
control  device  used  to  comply  with 
§§  60.774  through  60.780  of  this 
subpart,  the  owner  or  operator  shall 
submit  as  part  of  the  next  semiannual 
report  required  by  paragraph  (d)  of  this 
section  the  information  specified  in 
either  paragraph  (f)(1)  or  (f)(2)  of  this 
section. 

(1)  The  information  specified  in  Table 
13  of  this  subpart,  or 


(2)  If  the  owner  or  operator  elects  to 
comply  w\\h  §  60.781(e)(2)  of  this 
subpart,  i.e.,  an  organic  monitoring 
device  installed  at  the  outlet  of  the 
control  device,  the  owner  or  operator 
shall  submit  the  monitoring  results  for 
each  operating  day  during  which  the 
daily  average  concentration  level  or 
reading  is  above  the  maximum  or  below 
the  minimum  (as  appropriate)  operating 
parameter  value  established  as  a 
requirement  of  §  60.781(f)  of  this 
subpart  or  established  in  the  facility's 
operating  permit. 

(g)  Where  the  owner  or  operator 
obtains  approval  to  use  a  treatment 
process  or  control  device  other  than  one 
for  which  monitoring  requirements  are 
specified  in  §60.781  of  this  subpart,  or 
to  monitor  parameters  other  than  those 
specified  in  Table  7  or  8  of  this  subpart, 
the  pwner  or  operator  shall  comply  with 
the  appropriate  reporting  requirements 
established  by  the  Administrator. 

§  60.785    Recordkeeping  requirements. 

(a)  Data  retention  requirements  are 
specified  in  paragraph  (b)  of  this 
section.  Each  owner  or  operator  shall 
keep  the  records  specified  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  as 
applicable: 

(1)  Records  required  by  subpart  A  of 
part  60  of  this  part,  as  specified  in  table 
2  of  this  subpart, 

(2)  Records  of  certain  subpart  A 
provisions  of  40  CFR  part  63,  as 
required  by  table  2A  of  this  subpart, 

(3)  Records  required  in  paragraphs  (c) 
through  (j)  of  this  section,  and 

(4)  Start-up,  shutdown,  and 
malfunction  records  specified  in 
§60.787  of  this  subpart. 

(b)  Data  retention.  Unless  otherwise 
specified  in  this  subpart,  each  owner  or 
operator  of  an  affected  facility  shall 
keep  copies  of  all  applicable  records 
and^reports  required  by  this  subpart  for 
at  least  5  years.  All  applicable  records 
shall  be  maintained  in  such  a  manner 
that  they  can  be  readily  accessed. 
Records  of  the  most  recent  2  years  shall 
be  retained  onsite  or  shall  be  accessible 
to  an  inspector  while  onsite.  The 
records  of  the  remaining  3  years  may  be 
retained  offsite.  Records  may  be 
maintained  in  hard  copy  or  computer- 
readable  form  including,  but  not  limited 
to,  on  paper,  microfilm,  computer, 
floppy  disk,  magnetic  tape,  or 
microfiche. 

(c)  Miscellaneous  records.  The  owner 
or  operator  shall  keep  the  records 
specified  in  paragraphs  (c)(1)  through 
(c)(8)  of  this  section. 

(1)  A  record  that  each  waste 
management  unit  inspection  required  by 
§  60.774  of  this  subpart  was  performed. 


68044 


Federal  Register /Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


(2)  A  record  that  each  inspection  for 
control  devices  required  by  §  60.780(f) 
of  this  subpart  was  performed. 

(3)  For  Item  1  and  Item  2  of  Table  7 
of  this  subpart,  the  owner  or  operator 
shall  keep  the  records  approved  by  the 
Administrator. 

(4)  Except  as  provided  in  paragraph 
(c)(5)  of  this  section,  continuous  records 
of  the  monitored  parameters  specified  in 
Item  3  of  Table  7,  in  Table  8,  or  in 

§  60.781(e)(2)  of  this  subpart,  as 
appropriate. 

(5)  Where  the  owner  or  operator 
obtains  approval  to  use  a  treatment 
process  or  control  device  other  than  one 
for  which  monitoring  requirements  are 
specified  in  §60.781  of  this  subpart,  or 
to  monitor  parameters  other  than  those 
specified  in  Table  7  or  Table  8  of  this 
subpart,  the  owner  or  operator  shall 
comply  with  the  recordkeeping 
requirements  established  by  the 
Administrator  as  part  of  the  review  of 
the  permit  application  or  other 
appropriate  means. 

(6)  The  owrner  or  operator  who  is 
complying  with  the  provisions  in 

§  60.789(c)(1)  of  this  subpart  shall  keep 
a  record  of  the  information  used  to 
determine  which  control,  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  are  the  most 
stringent. 

(7)  Documentation  of  a  decision  to  use 
a  delay  of  repair  due  to  unavailability  of 
parts,  as  specified  in  §  60.777(c)  of  this 
subpart,  shall  include  a  description  of 
the  failure,  the  reason  additional  time 
was  necessary  (including  a  statement  of 
why  replacement  parts  were  not  kept  on 
site  and  when  the  manufacturer 
promised  delivery),  the  date  when 
repair  would  have  been  completed  if 
parts  had  been  available,  and  the  date 
when  repair  was  completed. 

(8)  The  owner  or  operator  shall  keep 
a  record  of  each  affected  facility  that 
ceases  to  generate  at  least  one  process 
wastewater  stream  or  aqueous  in- 
process  stream  or  no  longer  produces  a 
primary  product  that  is  a  SOCMI 
product. 

(d)  Record  of  notice  sent  to  treatment 
operator.  The  owner  or  operator 
transferring  a  Group  1  wastewater 
stream  or  residual  removed  from  a 
Group  1  wastewater  stream  in 
accordance  with  §  60.773(e)  of  this 
subpart  shall  keep  a  record  of  the  notice 
sent  to  the  treatment  operator  stating 
that  the  wastewater  stream  or  residual 
contains  VOC  which  are  required  to  be 
managed  and  treated  in  accordance  with 
the  provisions  of  this  subpart. 

(e)  Control  device  records.  For  each 
control  device  used  to  comply  with  this 
subpart,  the  owner  or  operator  shall 
keep  a  record  of  the  information 


specified  in  paragraphs  (e)(1)  through 
(e)(3)  of  this  section. 

(1)  Identification  of  all  parts  of  the 
control  device  that  are  designated  as 
unsafe  to  inspect,  as  specified  in 

§  60.786(g)  of  this  subpart,  an 
explanation  stating  why  the  equipment 
is  unsafe  to  inspect,  and  the  plan  for 
inspecting  the  equipment. 

(2)  Identification  of  all  parts  of  the 
control  device  that  are  designated  as 
difficult  to  inspect,  as  specified  in 

§  60.786(h)  of  this  subpart,  an 
explanation  stating  why  the  equipment 
is  difficult  to  inspect,  and  the  plan  for 
inspecting  the  equipment. 

(3)  For  each  boiler  or  process  heater 
used  to  comply  with  this  subpart,  the 
owner  or  operator  shall  keep  a  record  of 
any  changes  in  the  location  at  which  the 
vent  stream  is  introduced  into  the  flame 
zone. 

(f)  Continuous  records.  Owners  or 
operators  required  to  keep  continuous 
records  by  any  section  of  this  subpart 
shall  keep  records  as  specified  in 
paragraphs  (f)(1)  through  (f)(ll)  of  this 
section,  unless  an  alternative 
recordkeeping  system  has  been 
requested  and  approved  under 
§  60.784(b)  of  this  subpart,  except  as 
provided  in  §60.784(d)(5)(i)  of  this 
subpart. 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
15  minutes. 

(2)  The  owner  or  operator  shall  record 
either: 

(i)  Each  measured  data  value;  or 
(ii)  Block  average  values  for  15- 
minute  or  shorter  periods  calculated 
from  all  measured  data  values  during 
each  period  or  at  least  one  measured 
data  value  per  minute  if  measured  more 
frequently  than  once  per  minute. 

(3)  If  the  daily  average  value  of  a 
monitored  parameter  for  a  given 
operating  day  is  below  the  maximum  or 
above  the  minimum  established  value  in 
the  report  required  by  §  60.784(c)  of  this 
subpart  or  the  operating  {)ermit,  the 
owner  or  operator  shall  either: 

(i)  Retain  block  hourly  average  values 
for  that  operating  day  for  5  years  and 
discard,  at  or  after  the  end  of  that 
operating  day,  the  15-minute  or  more 
frequent  average  values  and  readings 
recorded  under  paragraph  (f)(2)  of  this 
section;  or 

(ii)  Retain  the  data  recorded  in 
paragraph  (f)(2)  of  this  section  for  5 
years. 

(4)  If  the  daily  average  value  of  a 
monitored  parameter  for  a  given 
operating  day  is  above  the  maximum  or 
below  the  minimum  established  value 
in  the  report  required  by  §  60.784(c)  of 
this  subpart  or  operating  permit,  the 
owner  or  operator  shall  retain  the  data 


recorded  that  operating  day  under 
paragraph  (f)(2)  of  this  section  for  5 
years. 

(5)  Daily  average  values  of  each 
continuously  monitored  parameter  shall 
be  calculated  for  each  operating  day, 
and  retained  for  5  years,  except  as 
specified  in  paragraphs  (f)(6)  and  (f)(7) 
of  this  section. 

(i)  The  daily  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day.  The  average 
shall  cover  a  24-hour  period  if  operation 
is  continuous,  or  the  number  of  hours  of 
operation  per  operating  day  if  operation 
is  not  continuous. 

(ii)  The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  report  required  by  §  60.784(c)  of 
this  subpart.  It  may  be  from  midnight  to 
midnight  or  another  daily  period. 

(6)  If  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  below  the  maximum 
or  above  the  minimum  established  value 
in  the  report  required  by  §  60.784(c)  of 
this  subpart  or  operating  permit,  the 
owner  or  operator  may  record  this  fact 
and  retain  this  record  for  5  years  rather 
than  calculating  and  recording  a  daily 
average  for  that  operating  day.  For  these 
operating  days,  the  records  required  in 
paragraph  (f)(3)  of  this  section  shall  also 
be  retained  for  5  years. 

(7)  Monitoring  data  recorded  during 
periods  identified  in  paragraphs  (f)(7)(i) 
through  (f)(7)(v)  of  this  section  shall  not 
be  included  in  any  average  computed 
under  this  subpart.  Records  shall  be 
kept  of  the  times  and  durations  of  all 
such  periods  and  any  other  periods 
during  process  or  control  device 
operation  when  monitors  are  not 
operating. 

(i)  Monitoring  system  breakdowns, 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments: 

(ii)  Start-ups; 

(iii)  Shutdowns; 

(iv)  Malfunctions; 

(v)  Periods  of  non-operation  of  the 
chemical  process  unit  (or  portion 
thereof),  resulting  in  cessation  of  the 
emissions  to  which  the  monitoring 
applies. 

(8)  For  flares,  records  of  the  times  and 
duration  of  all  periods  during  which  all 
pilot  flames  are  simultaneously  absent 
shall  be  kept  rather  than  daily  averages. 

(9)  For  carbon  adsorbers,  the  owner  or 
operator  shall  keep  the  records  specified 
in  paragraphs  (e)(9)(i)  and  (e)(9)(ii)  of 
this  section  instead  of  daily  averages. 

(i)  Records  of  the  total  regeneration 
stream  mass  flow  for  each  carbon  bed 
regeneration  cycle. 
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(ii)  Records  of  the  temperature  of  the 
carbon  bed  after  each  regeneration 
cycle. 

(10)  Hourly  records  of  whether  the 
flow  indicator  for  bypass  lines  specified 
in  §  60.786(f)(1)  of  this  subpart  was 
operating  and  whether  a  diversion  was 
detected  at  any  time  during  the  hour. 
Also,  records  of  the  times  of  all  periods 
when  the  vent  is  diverted  from  the 
control  device  or  the  flow  indicator 
specified  in  §60. 786(f)(1)  of  this  subpart 
is  not  operating. 

(11)  Where  a  seal  or  closure 
mechanism  is  used  to  comply  with 
§  60.786(f)(2)  of  this  subpart,  hourly 
records  of  whether  a  diversion  was 
detected  at  any  time  are  not  required. 
The  ownner  or  operator  shall  record 
whether  the  monthly  visual  inspection 
of  the  seals  or  closure  mechanisms  has 
been  done,  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
damper  or  valve  position  has  changed, 
or  the  key  for  a  lock-and-key  type 
configuration  has  been  checked  out,  and 
records  of  any  car-seal  that  has  broken. 

(g)  Process  knowledge  records.  If  the 
owner  or  operator  determines  that  a 
wastewater  stream  is  not  a  Group  1 
wastewater  stream  by  using  process 
knowledge  to  determine  the  annual 
average  concentration  of  a  wastewater 
stream  as  specified  in  §  60.782(b)(3)  of 
this  subpart  and/or  uses  process 
knowledge  to  determine  the  annual 
average  flow  rate  as  specified  in 
§  60.782(c)(1)  of  this  subpart,  the  owner 
or  operator  shall  keep  the 
documentation  of  how  process 
knowledge  was  used  to  determine  the 
annual  average  concentration  and/ or  the 
annual  average  flow  rate  of  the 
wastewater  stream  as  specified  in 
§  60.782(b)(3)  or  (c)(1)  of  this  subpart,  as 
appropriate. 

fc)  Continuous  monitoring  system 
records.  For  continuous  monitoring 
systems  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  caUbration  checks,  and 
records  documenting  the  maintenance 
of  continuous  monitoring  systems  that 
are  specified  in  the  manufacturer's 
instructions  or  that  are  specified  in 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(i)  [Reserved) 

(j)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owrner  or 
operator  may  implement  the 
recordkeeping  requirements  specified  in 
paragraph  (j)(l)  or  (j)(2)  of  this  section 
as  alternatives  to  the  continuous 
operating  parameter  monitoring  and 


recordkeeping  provisions  specified  in 
this  subpart.  The  owner  or  operator 
shall  retain  for  a  period  of  5  years  each 
record  required  by  paragraph  (j)(l)  or 
(j)(2)  of  this  section. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  value,  and  is  not 
required  to  retain  more  frequent 
monitored  operating  parameter  values, 
for  a  monitored  parameter  with  respect 
to  an  item  of  equipment,  if  the 
requirements  of  paragraphs  (j)(l)(i) 
through  (j)(l)(vi)  of  this  section  are  met. 
An  owner  or  operator  electing  to  comply 
with  the  requirements  of  paragraph  (j)(l) 
of  this  section  shall  notify  the 
Administrator  in  the  Notification  of 
Compliance  Status  as  specified  in 
§60.784(c)(13)  of  this  subpart  or,  if  the 
Notification  of  Compliance  Status  has 
already  been  submitted,  in  the 
semiannual  report  immediately 
preceding  implementation  of  the 
requirements  of  paragraph  (j)(l)  of  this 
section  as  specified  in  §  60.784(d)(7)  of 
this  subpart. 

(i)  The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  oi}eration  other 
than  start-ups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200°C  on  a  boiler),  and  wrill 
alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  constitute  a  single  occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day,  a  running  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  operating  day,  and 
the  capability  to  observe  this  running 
average  is  readily  available  to  the 
Administrator  on-site  during  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (j)(l)(ii)(A)  through 
(j)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  average  values;  and 

(C)  The  rimning  average  reflects  a 
period  of  operation  other  than  a  start- 
up, shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  start- 
ups, shutdowTis,  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 


other  means.  The  owrner  or  operator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm  or 
other  means,  if  the  running  average 
parameter  value  calculated  under 
paragraph  (j)(l)(ii)  of  this  section 
reaches  a  set  point  that  is  appropriately 
related  to  the  established  limit  for  the 
parameter  that  is  being  monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraph  (j)(l) 
of  this  section,  at  the  times  specified  in 
paragraphs  (i)(l){v)(A)  through 
(j)(l)(v)(C).  The  owmer  or  operator  shall 
document  that  the  required  verifications 
occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with.the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(j)(l)(vi)(A)  through  (j)(l)(vi)(D)  of  this 
section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  which 
the  dWner  or  operator  has  elected  to 
comply  with  the  requirements  of 
paragraph  (j)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  system(s).  and  of  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (j)(l)(i) 
through  (j)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 
entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
op>erator  shall  retain  both  the  current 
and  the  most  recent  superseded 
description,  as  provided  in  paragraph 
(a)  of  this  section,  except  as  provided  in 
paragraph  (i)(l)(vi)(D)  of  this  section. 

(C)  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  impair 
its  ability  to  comply  with  the 
requirements  of  paragraph  (j)(l)  of  this 
section. 

(D)  Owners  and  operators  subject  to 
paragraph  (j)(l)(vi)(B)  of  this  section 
shall  retain  the  current  description  of 
the  monitoring  system  as  long  as  the 
description  is  current,  but  not  less  than 
5  years  from  the  date  of  its  creation.  The 
current  description  shall,  at  all  times,  be 
retained  on-site  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provides  access  within  2 
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hours  after  a  request.  The  owner  or 
operator  shall  retain  all  superseded 
descriptions  for  at  least  5  years  after  the 
date  of  their  creation.  Superseded 
descriptions  shall  be  retained  on-site  (or 
accessible  from  a  central  location  by 
computer  or  other  means  that  provides 
access  within  2  hours  after  a  request)  for 
at  least  6  months  after  their  creation. 
Thereafter,  superseded  descriptions  may 
be  stored  off-site. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (j)(l)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
item  of  equipment  and  a  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(j)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  average  value  for  any  operating 
day  when  the  daily  average  value  is  less 
than  the  maximum  or  greater  than  the 
minimum  established  limit.  With 
approval  by  the  Administrator, 
monitoring  data  generated  prior  to  the 
compliance  date  of  this  subpart  shall  be 
credited  toward  the  period  of  6 
consecutive  months,  if  the  parameter 
limit  and  the  monitoring  accomplished 
during  the  period  prior  to  the 
compliance  date  was  required  and/or 
approved  by  the  Administrator. 

fi)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  values,  the 
owner  or  operator  shall  notify  the 
Administrator  in  the  next  semiannual 
report  as  specified  in  §  60.784(d)(8)  of 
this  subpart.  The  notification  shall 
identify  the  parameter  and  unit  of 
equipment. 

(ii)  If,  on  any  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  average  values  as  provided  in 
paragraph  (j)(2)  of  this  section,  there  is 
an  excursion  as  defined  in  paragraph 
(j)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  immediately  resume 
retaining  the  daily  average  value  for 
each  operating  day  and  shall  notify  the 
Administrator  in  the  next  semiannual 
report.  The  owner  or  operator  shall 
continue  to  retain  each  daily  average 
value  until  another  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(j)(2)(iv)  of  this  section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(j)(l)(i)  through  (jKDUv)  of  this  section, 
for  the  duration  specified  in  paragraph 
(j)  of  this  section.  For  any  calendar 
week,  if  compliance  with  paragraphs 
(j)(l)(i)  through  (j)(l)(iv)  of  this  section 
does  not  result  in  retention  of  a  record 
of  at  least  one  occiurence  or  measured 
parameter  value,  the  owner  or  operator 
shall  record  and  retain  at  least  one 
parameter  value  during  a  period  of 


operation  other  than  a  start-up, 
shutdown,  or  malfunction. 

(iv)  For  purposes  of  paragraph  (j)  of 
this  section,  an  excursion  means  that 
the  daily  average  value  of  monitoring 
data  for  a  parameter  is  greater  than  the 
maximum,  or  less  than  the  minimum 
established  value,  except  that  the  daily 
average  value  during  any  start-up, 
shutdown,  or  malfunction  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (j)(2)  of  this  section,  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  start-up,  shutdown, 
and  malfunction  plan  required  by 
§  60.787  of  this  subpart.  An  excused 
excursion,  as  described  in  §  60.784(d)(4) 
of  this  subpart,  shall  not  be  considered 
an  excursion  for  purposes  of  this 
paragraph  (j)(2). 

§  60.786    Leak  inspection  provisions. 

(a)  For  each  vapor  collection  system, 
closed-vent  system,  fixed  roof,  cover,  or 
enclosure  required  to  comply  with  this 
section,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (b)  through  (i)  of  this 
section,  unless  otherwise  specified  in 
this  subpart. 

(b)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  each  vapor 
collection  system  and  closed-vent 
system  shall  be  inspected  according  to 
the  procedures  and  schedule  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this 
section  and  each  fixed  roof,  cover,  and 
enclosure  shall  be  inspected  according 
to  the  procediu-es  and  schedule 
specified  in  paragraph  (b)(3)  of  this 
section. 

(1)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator 
shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (c)  of  this  section;  and 

(ii)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(2)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
duct  work,  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (c)  of  Ais  section,  and 

(ii)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(2)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
duct  work,  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (c)  of  this  section;  and 

(ii)  Conduct  annual  inspections 
according  to  the  procedures  in 
paragraph  (c)  of  this  section. 


(iii)  Conduct  annual  visual 
inspections  for  visible,  audible,  or 
olfactory  indications  of  leaks. 

(3)  For  each  fixed  roof,  cover,  and 
enclosure,  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (c)  of  this  section;  and 

(ii)  Conduct  semi-annual  visual 
inspections  for  visible,  audible,  or 
olfactory  indications  of  leaks. 

(c)  Each  vapor  collection  system, 
closed  vent  system,  fixed  roof,  cover, 
and  enclosure  shall  be  inspected 
according  to  the  procedures  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section. 

(1)  Inspections  shall  be  conducted  in 
accordance  with  Method  21.  40  CFR 
part  60,  appendix  A,  and  with  the 
exceptions  and  modifications  specified 
in  this  subpart. 

(2)  The  detection  instrument  shall 
meet  the  performance  criteria  of  Method 
21,  40  CFR  part  60,  appendix  A  except 
the  instrument  response  factor  criteria 
in  Section  3.1.2(a)  of  Method  21  shall  be 
for  the  average  composition  of  the 
process  fluid  not  each  individual  VOC 
in  the  stream. 

(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21,  40  CFR  part  60, 
appendix  A,  except  the  instrument 
response  factor  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  VOC  in  the  stream. 
For  process  streams  that  contain 
nitrogen,  air,  or  other  inerts  which  are 
not  organic  hazardous  air  pollutants  or 
VOCs,  the  average  stream  response 
factor  shall  be  calculated  on  an  inert- 
free  basis. 

(ii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (c)(2)(i)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (c)(2)(i)  of  this  section. 

(3)  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21,  40  CFR  part  60,  appendix  A. 

(4)  Calibration  gases  shall  be  as 
follows: 

(i)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(ii)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
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paragraph  (c)(2)(i)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  the  air. 

(5)  An  owner  or  operator  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  an  owner  or  operator 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  deHnition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  background,  the 
owner  or  operator  shall  measure 
background  concentration  using  the 
procedures  in  40  CFR  63.180(b)  and  (c). 
The  owner  or  operator  shall  subtract 
background  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(6)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instrument  and  the  backgroimd 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(d)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  above  background  or 
by  visual  inspections,  shall  be  repaired 
as  soon  as  practical,  except  as  provided 
in  paragraph  (e)  of  this  section. 

(1)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(2)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(e)  Delay  of  repair  of  a  vapor 
collection  system,  closed  vent  system, 
fixed  roof,  cover,  or  enclosure  for  which 
leaks  have  been  detected  is  allowed  if 
the  repair  is  technically  infeasible 
without  a  shutdown  or  if  the  owner  or 
operator  determines  that  emissions 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
Ukely  to  result  from  delay  of  repair. 
Repair  of  such  equipment  shall  be 
complete  by  the  end  of  the  next 
shutdown. 

(f)  For  each  vapor  collection  system  or 
closed  vent  system  that  contains  bypass 
lines  that  could  divert  emissions  away 
from  a  control  device,  the  owner  or 
operator  shall  comply  with  the 
provisions  of  either  paragraph  (f)(1)  or 
(0(2)  of  this  section.  Equipment  such  as 
low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  pressure  relief  valves  needed 
for  safety  purposes  are  not  subject  to 
this  paragraph  (f). 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  60.785(f)(10)  of  this  subpart.  The 
flow  indicator  shall  be  installed  at  the 


entrance  to  any  bypass  line  that  could 
divert  emissions  away  from  the  control 
device  and  to  the  atmosphere;  or 

(2)  Secure  the  bypass  line  damper  or 
valve  in  the  non-diverting  position  with 
a  car-seal  or  a  lock-and-key  type 
configuration.  A  visual  inspection  of  the 
seal  or  closure  mechanism  shall  be 
performed  at  least  once  every  month  to 
ensure  that  the  damper  or  valve  is 
maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 
§60.785(e)(ll)  of  this  subpart. 

(g)  Any  parts  of  the  vapor  collection 
system,  closed  vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  paragraph  (i)(l)  of  this 
section,  as  unsafe  to  inspect  are  exempt 
from  the  inspection  requirements  of 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)(i)  of 
this  section  if: 

(1)  The  owner  or  operator  determines 
that  the  equipment  is  unsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraphs  (b)(1),  (b)(2),  or  (b)(3)(i) 
of  this  section;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to-inspect  times. 

(h)  Any  parts  of  the  vapor  collection 
system,  closed  vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  paragraph  (i)(2j  of  this 
section,  as  difficult  to  inspect  are 
exempt  from  the  inspection 
requirements  of  paragraphs  (b)(1),  (b)(2), 
and  (b)(3)(i)  of  this  section  if: 

(1)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
Mrithout  elevating  the  inspecting 
personnel  more  than  2  meters  above  a 
support  surface;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years. 

(i)  The  owner  or  operator  shall  record 
the  information  specified  in  paragraphs 
(i)(l)  through  (i)(5)  of  this  section. 

(1)  Identification  of  all  parts  of  the 
vapor  collection  system,  closed  vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  unsafe  to  inspect, 
an  explanation  of  why  the  equipment  is 
unsafe  to  inspect,  and  the  plan  for 
inspecting  the  equipment. 

(2)  Identification  of  all  parts  of  the 
vapor  collection  system,  closed  vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  difficult  to 
inspect,  an  explanation  of  why  the 
equipment  is  difficult  to  inspect,  and 
the  plan  for  inspecting  the  equipment. 


(3)Tor  each  vapor  collection  system 
or  closed  vent  system  that  contains 
bypass  lines  that  could  divert  a  vent 
stream  away  from  the  control  device 
and  to  the  atmosphere,  the  owner  or 
operator  shall  keep  a  record  of  the 
information  specified  in  either 
paragraph  (i)(3)(i)  or  (i)(3)(ii)  of  this 
section. 

(i)  Hourly  records  of  whether  the  flow 
indicator  specified  under  paragraph 
(f)(1)  of  this  section  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour,  as  well  as  records 
of  the  times  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  monitor  is  not  operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  paragraph  (f)(2)  of  this 
section,  hourly  records  of  flow  are  not 
required.  In  such  cases,  the  owner  or 
operator  shall  record  whether  the 
monthly  visual  inspection  of  the  seals  or 
closure  mechanisms  has  been  done,  and 
shall  record  the  occurrence  of  all 
periods  when  the  seal  mechanism  is 
broken,  the  bypass  line  valve  position 
has  changed,  or  the  key  for  a  lock-and- 
key  type  configuration  has  been  checked 
out,  and  records  of  any  car-seal  that  has 
broken. 

(4)  For  each  inspection  during  which 
a  leak  is  detected,  a  record  of  the 
information  specified  in  paragraphs 
(i)(4)(i)  through  (i)(4)(viii)  of  this 
section. 

(i)  The  instrument  identification 
numbers;  the  name  or  initials  of  the 
person  conducting  the  inspection;  and 
identification  of  the  equipment. 

(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  Maximum  instrument  reading 
measured  by  the  method  specified  in 
paragraph  (d)  of  this  section  after  the 
leak  Is  successfully  repaired  or 
determined  to  be  nonrepairable. 

(iv^  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(v)  The  name,  initials,  or  other  form 
of  identification  of  the  owner  or 
operator  (or  designee)  whose  decision  it 
was  that  repair  could  not  be  effected 
without  a  shutdown. 

(vi)  The  expected  date  of  successful 
repair  of  the  leak  if  a  leak  is  not  repaired 
within  15  calendar  days. 

(vii)  Dates  of  shutdowns  that  occur 
while  the  equipment  is  unrepaired. 

(viii)  The  date  of  successful  repair  of 
the  leak. 

(5)  For  each  inspection  conducted  in 
accordance  with  paragraph  (c)  of  this 
section  during  which  no  leaks  are 
detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the 
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inspection,  and  a  statement  that  no 
leaks  were  detected. 

(6)  For  each  visual  inspection 
conducted  in  accordance  with 
paragraph  (b)(l)(ii)  or  (b)(3)(ii)  of  this 
section  during  which  no  leaks  are 
detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the 
inspection,  and  a  statement  that  no 
leaks  were  detected. 

S  60.787    Additional  Requirements— Start- 
up, Shutdown,  Malfunction,  or 
Nonoperatlon;  Alternative  Means  of 
Emission  Limitation;  and  Permits 

(a)  Applicability  of  this  subpart 
during  periods  of  start-up,  shutdown, 
malfunction,  or  non-operation. 
Paragraphs  (a)(1)  through  (a)(4)  of  this 
section  shall  be  followed  during  periods 
of  start-up,  shutdown,  malfunction,  or 
non-operation  of  the  affected  facility  or 
any  part  thereof. 

(1)  The  emission  limitations  set  forth 
in  this  subpart  and  the  emission 
limitations  referred  to  in  this  subpart 
shall  apply  at  all  times  except  during 
periods  of  non-operation  of  the  affected 
facility  (or  specific  portion  thereof] 
resulting  in  cessation  of  the  emissions  to 
which  this  subpart  applies.  The 
emission  limitations  of  this  subpart  and 
the  emission  limitations  referred  to  in 
this  subpart  shall  not  apply  during 
periods  of  start-up,  shutdown,  or 
malfunction.  During  periods  of  start-up, 
shutdown,  or  malfunction,  the  owner  or 
operator  shall  follow  the  applicable 
provisions  of  the  start-up,  shutdown, 
and  malfunction  plan  as  specified  in  40 
CFR  63.6(e)(3)  and  table  2A  of  this 
subpart.  However,  if  a  start-up, 
shutdown,  malfunction,  or  period  of 
non-operation  of  one  portion  of  an 
affected  facility  does  not  affect  the 
abihty  of  a  particular  emission  point  to 
comply  with  the  emission  limitations  to 
which  it  is  subject,  then  that  emission 
point  shall  still  be  required  to  comply 
with  the  applicable  provisions  of  this 
subpart  during  the  start-up,  shutdown, 
malfunction,  or  period  of  non-operation. 

(2)  The  owner  or  operator  shall  not 
shut  down  items  of  equipment  that  are 
required  or  utiUzed  for  compliance  with 
this  subpart  during  periods  of  start-up. 
shutdown,  or  malfunction  during  times 
when  emissions,  wastewater  streams,  or 
residuals  are  being  routed  to  such  items 
of  equipment,  if  the  shutdown  would 
contravene  requirements  of  this  subpart 
applicable  to  such  items  of  equipment. 
This  paragraph  (a)(2)  does  not  apply  if 
the  item  of  equipment  is 
malfunctioning.  This  paragraph  (a)(2) 
also  does  not  apply  if  the  owner  or 
operator  shuts  down  the  compliance 
equipment  (other  than  monitoring 
systems)  to  avoid  damage  due  to  a 


contemporaneous  start-up,  shutdown,  or 
malfunction  of  the  affected  facility  or 
portion  thereof.  If  the  owner  or  operator 
has  reason  to  believe  that  monitoring 
equipment  would  be  damaged  due  to  a 
contemporaneous  start-up,  shutdown,  or 
malfunction  of  the  affected  facility  or 
portion  thereof,  the  owner  or  operator 
shall  provide  documentation  to  the 
Administrator,  as  soon  as  possible, 
supporting  such  a  claim.  Once  approved 
by  the  Administrator,  the  provision  for 
ceasing  to  collect,  during  a  start-up. 
shutdown,  or  malfunction,  monitoring 
data  that  would  otherwise  be  required 
by  the  provisions  of  this  subpart  must 
be  incorporated  into  the  start-up. 
shutdown,  malfunction  plan  for  that 
affected  facility. 

(3)  During  start-ups,  shutdourns,  and 
malfunctions  when  the  emission 
limitations  of  this  subpart  do  not  apply 
pursuant  to  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  the  owner  or  operator 
shall  implement,  to  the  extent 
reasonably  available,  measures  to 
prevent  or  minimize  excess  emissions. 
For  purposes  of  this  paragraph  (a)(3), 
the  term  "excess  emissions"  means 
emissions  in  excess  of  those  that  would 
have  occurred  if  there  were  no  start-up. 
shutdown,  or  malfunction  and  the 
owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  start-up,  shutdown, 
and  malfunction  plan,  and  may  include, 
but  are  not  limited  to,  air  pollution 
control  technologies,  recovery 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  maimer  of  operation  of  the 
affected  facility.  Back-up  control 
devices  are  not  required,  but  may  be 
used  if  available. 

(b)  Start-up,  shutdown,  and 
malfunction  plan.  The  owTier  or 
operator  of  an  affected  facility  shall 
develop  and  implement  a  written  start- 
up, shutdown,  and  malfunction  plan  as 
specified  in  40  CFR  63.6(e)(3)  and  table 
2A  of  this  subpart.  This  plan  shall 
describe,  in  detail,  procedures  for 
operating  and  maintaining  the  affected 
facility  during  periods  of  start-up, 
shutdown,  and  malfunction  and  a 
program  for  corrective  action  for 
malfunctioning  process  and  air 
pollution  control  equipment  used  to 
comply  with  this  subpart.  A  provision 
for  ceasing  to  collect,  during  a  start-up. 
shutdown,  or  malfunction,  monitoring 
data  that  would  otherwise  be  required 
by  the  provisions  of  this  subpart  may  be 
included  in  the  start-up.  shutdown,  and 
malfunction  plan  only  if  the  ovmer  or 
operator  has  demonstrated  to  the 
Administrator  that  the  monitoring 
system  would  be  damaged  or  destroyed 


if  it  were  not  shut  down  during  the 
start-up,  shutdown,  or  malfunction.  The 
affected  facility  shall  keep  the  start-up, 
shutdown,  and  malfunction  plan  on- 
site. 

(1)  Records  of  start-up,  shutdown,  and 
malfunction.  The  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this 
section. 

(i)  Records  of  the  occurrence  and 
duration  of  each  start-up,  shutdown, 
and  malfunction  of  operation  of  process 
equipment  or  control  devices  or 
recovery  devices  or  continuous 
monitoring  systems  used  to  comply 
with  this  subpart  during  which  excess 
emissions  (as  defined  in  paragraph  (a)(3) 
of  this  section)  occur. 

(ii)  For  each  start-up.  shutdown,  or 
malfunction  during  which  excess 
emissions  (as  defined  in  paragraph  (a)(3) 
of  this  section)  occur,  records  reflecting 
whether  the  procedures  specified  in  the 
affected  facility's  start-up,  shutdovra. 
and  malfunction  plan  were  followed, 
and  documentation  of  actions  taken  that 
are  not  consistent  with  the  plan.  For 
example,  if  a  start-up,  shutdown,  and 
malfunction  plan  includes  procedures 
for  routing  a  control  device  to  a  backup 
control  device,  records  shall  be  kept  of 
whether  the  plan  was  followed.  These 
records  may  take  the  form  of  a 
"checklist,"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  start-up 
shutdown,  and  malfunction  plan  for  the 
event. 

(2)  Reports  of  start-up,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  start-up,  shutdown,  and 
malfunction  reports  shall  be  submitted 
on  the  same  schedule  as  the  semiannual 
reports  required  under  §  60.784(d)  of 
this  subpart.  Said  reports  shall  include 
the  information  specified  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)of  this  section  and 
shall  contain  the  name,  title,  and 
signature  of  the  owner  or  operator  or 
other  responsible  official  who  is 
certifying  its  accuracy. 

(b)  Alternative  means  of  emission 
limitation.  If,  in  the  judgment  of  the 
Administrator,  an  alternative  means  of 
emission  limitation  will  achieve  a 
reduction  in  VOC  emissions  at  least 
equivalent  to  the  reduction  in  VOC 
achieved  under  any  design,  equipment, 
work  practice,  or  operational  standards 
in  this  subpart,  the  Administrator  will 
publish  a  notice  permitting  the  use  of 
the  alternative  means  for  purposes  of 
compliance  with  that  requirement. 
(1)  The  notice  may  condition  the 
permission  on  requirements  related  to 
the  operation  and  maintenance  of  the 
alternative  means. 
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(2)  Any  notice  imder  paragraph  (b)  of 
this  section  shall  be  published  only  after 
public  notice  and  an  opportunity  for  a 
hearing. 

(3)  Any  person  seeking  permission  to 
use  an  alternative  means  of  compliance 
under  this  section  shall  collect,  verify, 
and  submit  to  the  Administrator 
information  showing  that  the  alternative 
means  achieves  equivalent  emission 
reductions. 

(c)  Permit.  Each  owner  or  operator  of 
an  affected  facility  subject  to  this 
subpart  shall  obtain  a  permit  under  40 
CFR  part  70  or  part  71  firom  the 
appropriate  permitting  authority.  If  EPA 
has  approved  a  State  operating  permit 
program  under  40  CFR  part  71,  the 
permit  shall  be  obtained  from  the  State 
authority.  If  the  State  operating  permit 
program  has  not  been  approved,  the 
owner  or  operator  shall  apply  to  the 
EPA  regional  office  pursuant  to  40  CFR 
part  70. 

§60.788    [ReservMl] 

§  60.789    Relationship  to  other  regulations. 

(a)  The  owner  or  operator  who  is 
subject  to  the  provisions  of  this  section 
shall  include  in  the  Notification  of 
Compliance  Status  a  statement 
specifying  the  options  being  used  to 
comply  with  the  provisions  of  this 
section. 

(b)  Relationship  to  benxene  waste. 
After  the  compliance  dates  specified  in 
§  60.770  of  this  subpart,  the  owner  or 
operator  of  a  Group  1  or  Group  2 
wastewater  stream  that  is  also  subject  to 
the  provisions  of  40  CFR  part  61, 
subpart  FF  is  required  to  comply  with 
the  provisions  of  both  this  subpart  and 
40  CFR  part  61,  subpart  FF. 
Alternatively,  the  owner  or  operator 
may  elect  to  comply  with  the  provisions 
of  paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  which  shall  constitute 
compliance  with  the  provisions  of  40 
CFR  part  61 ,  subpart  FF. 

(1)  Comply  with  the  provisions  of  this 
subpart;  and 

(2)  For  any  Group  2  wastewater 
stream  or  organic  stream  whose  benzene 
emissions  are  subject  to  control  through 
the  use  of  one  or  more  treatment 
processes  or  waste  management  units 
under  the  provisions  of  40  CFR  part  61, 
subpart  FF  on  or  after  September  12, 
1994,  comply  with  the  requirements  of 


this  subpart  for  Group  1  wastewater 
streams. 

(c)  Relationship  to  RCRA.  After  the 
compliance  dates  specified  in  §60.770 
of  this  subpart,  the  owner  or  operator  of 
any  Group  1  or  Group  2  wastewater 
stream  that  is  also  subject  to  provisions 
in  40  CFR  parts  260  and  272  shall 
comply  with  the  requirements  of  either 
paragraph  (c)(1)  or  (c)(2)  of  this  section. 

(1)  For  each  Group  1  or  Group  2 
wastewater  stream,  the  owner  or 
operator  shall  comply  with  the  more 
stringent  control  requirements  (e.g. , 
waste  management  units,  numerical 
treatment  standards,  etc.)  and  the  more 
stringent  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  overlap  between  the 
provisions  of  this  subpart  and  the 
provisions  of  40  CFR  parts  260  through 
272.  The  owner  or  operator  shall  keep 
a  record  of  the  information  used  to 
determine  which  requirements  were  the 
most  stringent  and  shall  submit  this 
information  if  requested  by  the 
Administrator,  or 

(2)  The  owner  or  operator  shall 
submit,  no  later  than  four  months  before 
the  applicable  compliance  date 
specified  in  §  60.770  of  this  subpart,  a 
request  for  a  case-by-case  determination 
of  requirements.  The  request  shall 
include  the  information  specified  in 
paragraphs  (c)(2)(i)  and  (c)(2)(ii)  of  this 
section. 

(i)  Identification  of  the  wastewater 
streams  that  are  subject  to  this  subpart 
and  to  the  provisions  in  40  CFR  parts 
260  through  272,  determination  of  the 
Group  1/Group  2  status  of  those  streams 
using  the  provisions  s{}ecified  in  this 
subpart,  determination  of  whether  or 
not  those  streams  are  listed  or  exhibit  a 
characteristic  as  specified  in  40  CFR 
part  261,  and  determination  of  whether 
the  waste  management  unit  is  subject  to 
permitting  under  40  CFR  part  270. 

(ii)  Identification  of  the  specific 
control  requirements  (e.g.,  waste 
management  imits,  numerical  treatment 
standards,  etc.)  and  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  overlap  between  the 
provisions  of  this  subpart  and  the 
provisions  of  40  CFR  parts  260  through 
272. 

(d)  Overlap  with  the  Vinyl  Chloride 
NESHAP.  After  the  compliance  dates 
specified  in  §60.770  of  diis  subpart,  the 


owner  or  operator  of  a  Group  1  and 
Group  2  wastewater  stream  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
61  subpart  F  shall  comply  with  the 
provisions  of  either  paragraph  (d)(1)  or 
(d)(2)  of  this  section. 

(1)  The  owner  or  operator  shall 
comply  with  the  provisions  of  both  this 
subpart  and  40  CFR  part  61  subpart  F  or 

(2)  The  owner  or  operator  may 
submit,  no  later  than  four  months  before 
the  applicable  compliance  date 
specified  in  §60.770  of  this  subpart, 
information  demonstrating  how 
compliance  with  40  CFR  Part  61, 
subpart  F,  will  also  ensure  compliance 
with  this  subpart.  The  information  shall 
include  a  description  of  the  testing, 
monitoring,  reporting,  and 
recordkeeping  that  will  be  performed. 

(e)  Overlap  with  the  HON.  After  the 
compliance  dates  s{>ecified  in  §  60.770 
of  this  subpart,  the  owner  or  operator  of 
any  Group  1  or  Group  2  process 
wastewater  stream  that  is  also  subject  to 
and  controlled  according  to  the 
provisions  in  40  CFR,  subpart  G  shall 
comply  with  either  40  CFR,  subpart  G 
or  this  subpart. 

(f)  Overlap  with  other  regulations  for 
monitoring,  recordkeeping,  or  reporting 
with  respect  to  combustion  devices, 
recovery  devices,  or  recapture  devices. 
After  compliance  dates  specified  in 

§  60.770  of  this  subpart,  if  any 
combustion  device,  recovery  device,  or 
recapture  device  subject  to  this  subpart 
is  also  subject  to  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  part  264, 
subpart  AA  or  CC,  or  is  subject  to 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA  or  CC  and  otber  owner  or 
operator  complies  with  the  periodic 
reporting  requirements  imder  40  CFR 
part  264,  subpart  AA  or  CC  that  would 
apply  to  the  device  if  the  facility  had 
final-f>ermitted  status,  the  owner  or 
operator  may  elect  to  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart, 
or  with  the  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
parts  264  and/or  265,  as  described  in 
this  paragraph  (f),  which  shall  constitute 
compUance  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart. 


Table  1  to  Subpart  YYY— List  of  SCX^MI  Chemicals 


Chemical  name* 


(1.1,2-)  Trichloro  (1,2,2-)  trifluoroethane 

(2-Ethylhexyl)  amine  

1 ,4-Dichlorobutene 

1-Butene  


CAS  No." 


76131 
104756 
110576 
106989 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name* 


1-Methyl-2-pyrrolidone 

l-Naphthyl-N-methylcarbamate  

1-Phenyl  ethyl  hydroperoxide  

2-Butene  

2-Butyne-1,4-diol 

2-Chloro-1,3-butadiene  (Chloroprene) 

2-Chloro-4-(ethylamlno)-6-(isopropylamino)-S-tnazine 

2-Ethylhexanol  (2-etriVl-1-hexanol)  

2-Hexenedinitrile  

3,4-Dichloro-1-biJtene  

3-Hexenedinitrile  

3-Pentenenrtrjle 

6-Ethyl-1 ,2,3,4-tetrahydro-9,10-antracenedione  

Acenaphthene 

Acetal  (1,1-diethoxy-ethane) 

Acetaldehyde  

Acetaldol  (3-hydroxy-butanal)  

Acetamide  , 

Acetanillde  

Acetic  anhydride  

Acetic  acid  

Acetoacetanilide 

Acetone  cyanohydrin  

Acetone 

Acetonitrile  

Acetophenone 

Acetyl  chloride 

Acetylene  tetrabromide  (1,1,2,2-tetrabromoethane) 

Acetylene  

Acrotein  

Acrylamide  

Acrylic  aad 

Acrylonitrile 

Adipic  acid  

Adiponltrile  

Alcohols,  C-11  or  higher,  mixtures  

Alcohols,  C-11  or  lower,  mixtures 

Alizarin 

AJkyi  naphttialenes 

AJkyI  naphthalene  sulfonates 

Alkyl  anthraquinones 

Allyl  cyanide 

Allyl  chloride 

Allyl  bromide 

Allyl  alcohol !....!!!!!!!!!!!!!! 

Aluminum  acetate 

Aluminum  formates 

Aminobenzok:  add  (p-)  

Aminoethytethanolamine 

Aminophenol  sulfonic  acid 

Aminopherrol  (p-)  

Ammonium  acetate 

Ammonium  thtocyanate  

Amyl  acetates  


Amyl  chloride  (n-) 

Amyl  phenol  

Amyl  chlorides  (mixed)  

Amyl  mercaptans  

Amyl  alcohols  (mixed) 

Amyl  alcohol  (tert-) 

Amyl  alcohol  (n-)  (1-pentafX>l) 

Amyl  ether 

Amylamines 

Amylene  

Amylenes,  mixed 

Aniline  

Aniline  hydrochloride 

Anisidine  (p-) 

Anisidine  (o-) 

Anisole  (methoxy  benzene)  .... 
Anthracene 


CAS  No." 


872504 

3071327 

25167673 

110656 

126998 

1912249 

104767 

13042029 

64037543 

1119853 

4635874 

15547178 

83329 

105577 

75070 

107891 

60356 

103844 

108247 

64197 

102012 

75865 

67641 

75058 

98862 

75365 

79276 

74862 

107028 

79061 

79107 

107131 

124049 

111693 


72480 


109751 
107051 
106956 
107186 
7360443 

1321115 
111411 

123308 
631618 

1762954 
628637 
123922 
543599 

1322061 

110667 

30899195 

75854 

71410 

693652 

110587 

513359 

62533 

142041 

29191524 

90040 
100663 
120127 


Anthranilic  add 
Anthraquinone 
ar-Methylbenze 
Azobenzene  ... 
Barium  acetate 
Benzaldehyde 

Benzamlde 

Benzene  

Benzenedisulfo 
Benzenesulfoni 
Benzenesulfoni 

Benzidine  

Benzil  

BenzilJc  add  ... 
Benzoguanamii 
Benzoic  add ... 

Benzoin  

Benzonitrile 

Benzophenone 
Benzotrichloridc 
Benzoyl  chlorid 
Benzoyl  peroxic 
Benzyl  acetate 
Benzyl  chloride 
Benzyl  alcohol 
Benzyl  dichloric 
Benzyl  benzoat 
Benzylamine ... 
Benzylideneacc 

Biphenyl  

Bls(Chlorometh 
Bisphenol  A  .... 

Brometone  

Bromobenzene 

Bromoform  

Bromonaphthah 
Butadiene  and  I 
Butadiene  (1,3- 

Butane 

Butanedlol  (1,4- 
Butanes,  mixed 
Butenes,  mixed 
Butyl  hydropero 
Butyl  acetate  (s 
Butyl  chloride  (t 
Butyl  alcohol  (tc 
Butyl  benzoate 
Butyl  mercaptar 
Butyl  acrylate  (r 
Butyl  mercaptar 
Butyl  methacryli 
Butyl  alcohol  (si 
Butyl  acetate  (t< 
Butyl  acetate  (n 
Butyl  methacryli 
Butyl  toluene  (t( 
Butyl  phenol  (te 
Butyl  alcohol  (n- 
Butylamine  (t-)  . 
Butylamine  (s-) 
Butylamine  (n-) 
Butylbenzene  (t 
Butylbenzoic  ac 
Butylbenzyl  phtl 
Butylene  glycol 
Butylenes  (n-) .. 
Butyraldehyde  ( 
Butyric  add  (n-) 
Butyric  anhydrid 
Butyrolacetone 
Butyronitrile  „... 
Caldum  acetate 


CAS  No." 

872504 

3071327 

25167673 

110656 

126998 

1912249 

104767 

13042029 

64037543 

1119853 

4635874 

15547178 

83329 

105577 

75070 

107891 

60355 

103844 

108247 

64197 

102012 

75865 

67641 

75058 

98862 

75365 

79276 

74862 

107028 

79061 

79107 

107131 

124049 

111693 
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72480 


109751 
107051 
106956 
107186 
7360443 

1321115 
111411 

123308 
631618 

1762954 
628637 
123922 
543599 

1322061 

110667 

30899195 

75854 

71410 

693652 

110587 

513359 

62533 

142041 

29191524 

90040 
100663 
120127 


Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name* 


CAS  Nto." 


Anthfanillc  add 

Anthraquinone 

ar-Methylbenzenedlamine 

Azobenzene  

Barium  acetate 

BenzakJehyde  

Benzamide 


Benzene  

Benzenedisullonic  add 

Benzenesulfonic  add 

Benzenesulfonic  add  Cio.i6-alkyl  derivatives,  sodium  salts 
Benzidine  „ 


Benzil  

Benzilic  acid 

Benzoguanamlne 

Benzoic  add 

Benzoin  


Benzonitrile  „ 

Benzophenone  

Benzotrichloride  

Benzoyl  chloride 

Benzoyl  peroxide  .... 

Benzyl  acetate  

Benzyl  chloride 

Benzyl  alcohol 

Benzyl  dichloride 

Benzyl  benzoate  

Benzylamine 

Benzylideneacetone 
Biphenyl 


Bis(Chloromethyl)  Ether 

Bisphenol  A 

Brometone  


Bromobenzene 

Bromoform  

Bnomonaphthalene „ 

Butadiene  and  butene  fractions 

Butadiene  (1,3-)  

Butane „ 


Butanediol  (1,4-)  

Butanes,  mixed 

Butenes,  mixed  

Butyl  hydroperoxide  (tert-) 

Butyl  acetate  (sec-) 

Butyl  chloride  (tert-)  

Butyl  alcohol  (tert-) 

Butyl  benzoate 

Butyl  mercaptan  (n-)  

Butyl  acrylate  (n-) 

Butyl  mercaptan  (tert-) 

Butyl  methacrylate  (n-) 

Butyl  alcohol  (sec-)  

Butyl  acetate  (tert-)  

Butyl  acetate  (n-)  

Butyl  methacrylate  (tert-)  .. 

Butyl  toluene  (tert-) 

Butyl  phenol  (tert-)  

Butyl  alcohol  (n-) 

Butylamine  (t-) 

Butylamine  (s-) 

Butylamine  (n-) 

Butylt)enzene  (tert-)  

Butylbenzoic  add  (p-tert-)  . 

Butylbenzyl  phthalate 

Butylene  glycol  (1.3-)  

Butylenes  (n-) 

Butyraldehyde  (n-)  

Butyric  add  (n-) 

Butyric  anhydride  (n-)  

Butyrolacetone  

Butyronitrile  „ 

Caldum  acetate 


118923 

84651 

25376458 

103333 

543806 

100527 

55210 

71432 

98486 

98113 

68081812 

134816 
76937 

65850 
119539 
100470 
119619 

98077 

98884 

94360 
140114 
100447 
100516 

98873 

120514 

100469 

1896624 

92524 
542881 

80057 

108861 

75252 

27497514 

106990 
106978 
110634 


75912 

105464 

507200 

75650 

136607 

109795 

141322 

75661 

97881 

78922 

540885 

123864 

98511 
88186 
71363 
75649 
13952846 

109739 
98066 
98737 
85867 

107880 

123728 
107926 
106310 

96480 
109740 

62544 


68052 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name» 


Calcium  propionate 

Caproic  acid 

Caprolactam 

Carbaryl 

Carbazole 

Cartx)n  tetrabromide 

Cartxxi  disulfide 

Cartxm  tetrachloride  

Carbon  tetrafluoride  

Ceilulose  acetate  

Chloral 

Chloranil  (o-chloranil) 

Chloranil  (p-chloranil) 

Chloroacetic  acid  

Chloroacetophenone  (2-) 

Chloroaniline  (o-)  

Chloroaniline  (p-)  

Chloroaniline  (m-)  

Chlorobenzaldehyde  (4-) 
ChtorobenzakJehyde  (2-) 
Chlorobenzaldehyde  (3-) 

Chlorobenzene 

Chlorobenzoic  acid  


Chlorobenzotrichloride  (p-)  

Chlorobenzotrichloride  (o-)  

ChlorobenzoyI  chloride  (p-) 

Chlorobenzoyl  chloride  (o-) 

Chloroditluoroethane 

Chlorodifluoromethane 

Chlorofluorocartwns 

Chloroform  

Chlorohydrin 

Chloronaphthalene 

Chloronitrobenzene  (o-) 

Chlofonrtrobenzene  (nv)  

Chloronitrobenzene  (p-)  

Chlorophenol  (o-)  

Chlorophenol  (m-) 

Chlorophenol  (p-)  

Chlorosulfonic  add 

Chlorotoluene  (m-) „ 

Chlorotoluene  (o-) 

Chlorotoluene  (p-)  

Chlorotrifluoroethylene 

Chlorotrifluoromethane 

Choline  chloride  

Chrysene 

Cinnamic  add  

Citric  add  

Cobalt  acetate 

Copper  acetate  

Cresol  and  cresylic  add  (o-) 

Cresol  and  aesylic  add  (p-) 

Cresol  and  cresylic  add  (m-) 

Cresols  and  cresylic  acids  (mixed) 

CrotonakJehyde 

Crotonic  add 

Cumene  hydroperoxide 

Cumene 

Cyanamide 

Cyanoacetic  add 

Cyanoformamide 

Cyanogen  chloride 

Cyanuric  add  

Cyanuric  chloride  

Cydohexane,  oxidized 

Cydohexane  

Cydohexanol 

Cydohexanone  oxime 

Cydohexanone  


CAS  No." 


4075814 
142621 
105602 

63252 

86748 
558134 

75150 

56235 

75730 
9004357 

75876 

2435532 

118752 

79118 
532274 

95512 
106478 
108429 
104881 

89985 
587042 
108907 
118912 
535808 

74113 

5216251 

2136892 

122010 

609654 

25497294 

75456 

67663 

25586430 

88733 

121733 

100005 

95578 

108430 

106489 

7790945 

108418 

95498 

106434 

79389 

75729 

67481 

218019 

140103 

77929 

142712 

95487 

106445 

108394 

1319773 

4170300 

3724650 

80159 

98828 

420042 

372098 

506774 
108805 
108770 
68512152 
110827 
108930 
100641 
108941 


Cydohexene  .... 
Cydohexylamine 
Cydooctadiene  . 
Cydooctadiene  ( 
Cydooctadiene  ( 
Cydopentadiene 
Cydopropane  ... 
Decahydronaphtl 

Decanol 

Decyl  aidohol  (1- 
Di-o-tolyguanidin 
Di{2-methoxyeth5 
Di-n-heptyl-n-nor 
Diacetone  alcohc 
Diacetoxy-2-But€ 
DIaltyl  phthalate 
Diallyl  isophthala 
Olaminobenzolc 
Diaminophenol  h 
Dtoromomethane 
Dibutanized  aron 
Dibutoxyethyl  ph 
Dichloro-1-buten( 
Dichloro-2-buteni 
Dichloro-2-buteni 
Dichloroaniline  (r 
DIcNorobenzene 
Dlchlorot}enzene 
Dichlorobenzene 
DIchlorobenzidin 
Dichlorodifluoron 
Dichlorodimethyl 
Dichloroethane  ( 
Dichloroethyl  eth 
Dichloroethylene 
Dichlorofluorome 
Dichlorohydrin  (a 
DicWoromethyl  e 
Dichloronitroben: 
DicWoropentane! 
Dichlorophenol  (: 
DIchloropropane 
Dichloropropene 
Dichloropfopene 
Dlchlorotetrafluoi 
Dicyandiamide .. 
Dlcydohexylamii 
Oicydopentadier 
Diethanolamine  i 
Diethyl  phthalate 
Diethyl  sulfate  .. 
Diethylamine  .... 
Diethylaniline  (N 
DIethytaniline  (2, 
Diethylbenzene 
Diethylene  glyco 
Die^ylene  glyco 
Diefthylene  glyco 
Diethylene  glyco 
Diethylene  ^co 
Diefthylene  glyco 
Diethylene  glyco 
Diethylene  gtyco 
Diethylene  gtyco 
Diethyiene  glyco 
Diethylene  glyco 
Difkioroethane  ( 
Dihydroxybenzoi 
Diisobutylene  .... 
Diisodecyl  phtha 
Diisononyl  phtha 
Diisooctyl  phtha! 
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CAS  No." 

4075814 
142621 
105602 

63252 

86748 
558134 

75150 

56235 

75730 
9004357 

75876 

2435532 

118752 

79118 
532274 

95512 
106478 
108429 
104881 

89985 
587042 
108907 
118912 
535808 

74113 

5216251 

2136892 

122010 

609654 

25497294 

75456 

67663 

25586430 

88733 

121733 

100005 

95578 

108430 

106489 

7790945 

108418 

95498 

106434 

79389 

75729 

67481 

218019 

140103 

77929 

142712 

95487 

106445 

108394 

1319773 

4170300 

3724650 

80159 

98828 

420042 

372098 

506774 
108805 
108770 
68512152 
110827 
108930 
100641 
108941 


Table  1  to  Subpart  YYY— List  of  SCXIMI  Chemicals— Continued 


Chemical  name* 


Cydohexene  

Cydohexylamine 

Cydooctadtene ~ 

Cydooctadiene  (1,3-) 

Cydooctadiene  (1,5-) 

Cydopentadiene  (1,3-) 

Cydopropane 

Decahydronaphthalene , 

Decanol 

Decyl  aOohol  (1-decanol)  

Di-o-tolyguanidine  

Di(2-methoxyethyl)  phthalate 

Dl-n-heptyl-n-nonyl  undecyl  phthalate  

Diacetone  alcohol  

Diacetoxy-2-Butene  (1,4-) 

Diallyl  phthalate 

Diallyl  isophthalate 

Diaminobenzoic  adds  

DIaminophenol  hydrochloride  

Dibromomethane 

Dibutanlzed  aromatic  concentrate  

Oibutoxyethyl  phthalate 

Dlchloro-1-txjtene  (3,4-) 

Dichloro-2-butene  (1.4-) 

Dichloro-2-butenes 

Dichloroaniline  (mixed  isomers) 

Dichlorobenzene  (p-)  

Dichlorot>enzene  (m-)  

Dichlorobenzene  (o-)  

Dichlorobenzidine  (3,3'-) 

Dichlorodifluoromethane  

Dichlorodimethylsilane  

Dichloroethane  (1,2-)  (Ethylene  dichkxide)  (EDC) 

Dichloroethyl  ether  (bis(2-chloroethyl)ether) 

Dichloroethylene  (1,2-) 

Dichlorofluoromethane 

Dichlorohydrin  (a-)  

Dichloromethyl  ether 

Dichloronitrobenzenes  

Dichloropentanes  

Dichlorophenol  (2,4-)  

DicNoropropane  (1,1-)  

Dichloroixopene  (1,3-)  

Dichloropropene/dichloropropane  (mixed) 

Dichlorotetrafluoroethane 

Dicyandiamide 

Dicydohexylamine  _ 

Dicydopentadiene 

Diethanolamine  (2,2'-lminodiethanol)  

Diethyl  phthalate ~ 

Diethyl  sulfate  

Diethylamine  _ — 

Diethylaniline  (N,N-) 

Diethylaniline  (2,6-)  - 

Diethylbenzene  „. 

Diethylene  glycol  monoethyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethylene  glycol 

Diethylene  glycol  monobutyl  ether  acetate 

Diethylene  glycol  monomethyl  ether 

Diethylene  glycol  diethyl  ether 

Diethylene  glycol  monomethyl  ether  acetate 

Diethylene  glycol  monoethyl  ether  acetate 

Diethylene  glycol  monohexyl  ether 

Diethylene  glycol  monobutyl  ether 

Diethylene  glycol  dibutyl  ether 

Difkjoroethane  (1,1-)  

Dihydroxyt>enzoic  add  (Resorcylic  add) 

Diisobutylene 

Diisodecy!  phthalate 

DiJsononyl  phthalate 

Diisooctyl  phthalate 


CAS  No." 


110838 

108918 

29965977 

3806595 

111784 

75194 

91178 

112301 

112301 

97392 


123422 

131179 

27576041 

137097 

74953 


760236 
764410 

27134276 

106467 

541731 

95501 

91941 

75718 

75785 

107062 

111444 

540590 

75434 

96231 


120832 

78999 

542756 

1320372 

461585 

101837 

77736 

111422 

84662 

64675 

109897 

91667 

579668 

25340174 

111900 

111966 

111466 

124174 

111773 

112367 

629389 

112152 

112594 

112345 

112732 

75376 

27138574 

25167708 

26761400 

28553120 

27554263 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name  • 


Diisopfopyiamine 

Oiketene  (4-methylene-2-oxetanone)  

Dimethyl  sulfate  

Dimethyl  ether 

Dimethyl  sulfide 

Dimethyl  phthalate  

Dimethyl  sulfoxide 

Dimethyl  terephthalate 

Dimethylacetamide  (N,N-) 

Dimethylamine 

Dimethylaminoethanol  (2-) 

Dimethylaniline  (N,N)  

Dimethylbenzidine  (3,3'-)  

Dimethytformamide  (N,N-)  

Dimethylhydrazine  (1,1-) 

Dimethylphenol  (2,5-)  Xylenol  (2.  5-) 

Dimethylphenol  (2,6-)  Xylenol  (2,  6-) 

Dimethylphenol  (3,5-)  Xylenol  (3,  5-) 

Dimethylphenol  (2,4-)  Xylenol  (2,  4-) 

Dimethylphenol  (2.3-)  Xylenol  (2,  3-) 

Dimethylphenol  (3,4-)  Xylenol  (3,  4-) 

Dinitrobenzenes  (NOS)":  

Dinitrobenzoic  add  (3,5-) , 

Dinltrophenol  (2,4-)  

Dinitrotoluene  (3,4-)  

Dinitrotoluene  (2,6-)  

Dinitrotoluene  (2,3-)  

Dinitrotoluene  (2,4-)  

Dtoctyl  phthalate  

Dioxane  (1,4-)  (1,4-Diethyleneoxlde) 

Dioxolane  (1.3-)  

Diphenyl  oxide  

Diphenyl  thiourea  (N,N'-)  

Diphenyl  methane 

Diphenylamine  

Dipropylene  glycol 

Dodecandedioic  acid 

Dodecene  (branched)  

Dodecene  (n-)  

Dodecyl  phenol  (branched) 

Dodecyl  benzene  (branched) 

Dodecylaniline 

Dodecybenzene  sulfonic  add 

Dodecybenzene,  nonlinear  

Dodecybenzene  (n-) 

Dodecybenzene  sulfonic  add,  sodium  salt ... 

Dodecylmercaptan  (txanched) 

Dodecylphenol  

EpJcWorohydrin  (1-chloro-2,3-epoxypropane) 

Ettune 

Ethand Z 

Ethandamine 

Ethyl  ether "Z" 

Ethyl  oxalate  

Ettiyl  orthoformate 

Ethyl  acetate  

Ethyl  bromide 

Ethyl  chloride  (Chlofoethane)  

Ethyl  cyanide 

Ethyl  aoylate  

Ethyl  sodium  oxalacetate 

Ethyl  acetoacetate  

Ethyl  chkxoacetate  

Ethyl  mercaptan  (ethanethioO 

Ethylamine  

Ethylaniline  (o-) 

Ethylanlline  (n-)  

Ethylbenzene  

EthylceUulose  

Ethylcyanoacetate 

Ethylene  glycol  dibutyl  ether 

Ethylene  dibromide  (Dibromoethane) 


CAS  No." 


108189 
674828 
77781 
115106 
75183 
131113 
67685 
120616 
127195 
124403 
108010 
121697 
119937 
68122 
57147 
95874 
576261 
108689 
105679 
526750 
95658 
25154545 
99343 
51285 
610399 
606202 
602017 
121142 
117817 
123911 
646060 
101848 
102089 
101815 
122394 
110985 
693232 
112414 
25378227 
121158585 
123013 
28675174 
27176870 

121013 

25156300 

25103586 

27193868 

106898 

74840 

64175 

141435 

60297 

95921 

122510 

141786 

74964 

75003 

107120 

140885 

41892711 

141979 

105395 

75081 

75047 

578541 

103695 

100414 

9004573 

105566 

112481 

106934 


Ethylene  oxide 
Ethylene  glycol  i 
Ethylene  glycol  i 
Ethylene  glycol  i 
Ethylene  dichlor 
Ethylene  glycol  i 
Ethylene  glycol  i 

Ethylene 

Ethylene  glycot  i 
Ethylene  glycol  i 
Ethylene  cartwn 
Ethylene  glycol  i 
Ethylene  glycol  i 
Ethylene  glycol  i 
Ethylene  glycol 
Ethylene  glycol  i 
Ethylene  glycol  i 
Ethylene  glycol 
Ethylene  chlorol 
Ethylene  glycol 
Ethylenediaminc 
Ethylenediamine 
Ethylenimine  (A; 
Ethylhexanoic  a< 
Ethylhexyl  succi 
Ethylhexyl  acryli 
Ethylmethylben2 
Ruoranthene  ... 
Formaldehyde  . 

Formamide 

Formic  acid  

Fumaric  acid  ... 
Furfciral  (2-furan 
Glutaraldehyde 
Glyceraldehyde 
Glycerol  dichlor< 
Glycerol  tri(poly< 

Gycerol 

Glyddol  ..„ 

Glydne  

Glycol  ethers  ... 
Gyoxal  (ethane 

Guanldlne 

Guanldine  nitrat 

Heptenes 

Hexachlorobenz 
Hexachlorobuta( 
Hexachlorocyclc 
Hexachloroethai 
Hexadecyl  chlor 
Hexadecyl  alcot 
Hexadiene  (1,4- 
Hexamethylene 
Hexamethylene 
Hexamethylene< 
Hexamethylenel 

Hexane  

Hexanetriol  (1,2 
Hexyl  alcohol ... 
Hexylene  glycol 
Higher  glycols  . 
Hydrogen  cyanii 
Hydroquinone  .. 
Hydroxyadipaldi 
Hydroxybenzoic 
Iminodiethand  ( 
Isoamyt  alcohol 
Isoamyl  chloride 

Isoamylene 

Isobutane  

Isobutanol  

Isobutyl  methao 
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Table  1  to  Subpart  YYY— List  of  S(XMI  Chemicals— Continued 


Chemical  name* 


CAS  No." 


Ethylene  oxide  

Ethylene  glycol  monoethyl  ether a 

Ethylene  glycol  monoethyl  ether  acetate „ 

Ethylene  glycol  monomethyl  ether 

Ethylene  dichloride _ 

Ethylene  glyco*  monobutyl  ether  acetate  „ 

Ethylene  glycol  dimethyl  ether _ „ 

Ethylene  

Ethylene  glycol  monophenyl  ether 

Ethylene  glycol  monoacetate 

Ethylene  cartx)nate 

Ethylene  glycol  monooctyl  ether 

Ethylene  glycol  diacetate 

Ethylene  glycol  diethyl  ether  (1,2-dlethoxy ethane) 

Ethylene  glycol  monopropyl  ether  

Ethylene  glycol  monohexyl  ether 

Ethylene  glycol  monomethyl  ether  acetate 

Ethylene  glycol  monobutyl  ether .... 

Ethylene  chlorohydrin  

Ethylene  glycol 

Ethylenediamine « 

Ethylenediamine  tetraacetic  acid 

Ethylenimine  (Azirkline)  

Ethylhexanoic  add  (2-)  

Ethylhexyl  succinate  (2-) 

Ethylhexyl  acrylate  (2-lsomer)  „ f. 

Ethylmethyltjenzene 

Fluoranthene 

Formaldehyde 

Formamide „ 

Formic  acid  

Fumaric  acid  

Furfliral  (2-furan  cartx>xaldehyde)  

Glutaraldehyde 

Glyceraldehyde  

Glycerol  dichlorohydrin  

Glycerol  tri(po(yoxypropylene)ether 

Glycerol  

Glyddol  ..„ _ 

Glycine 

Glycol  ethers 

Gyoxal  (ettiane  dial) 

Guanidine „ 

Guanidine  nitrate  „ 

Heptenes „ 

Hexachlorobenzene * 

Hexachlorobutadiene  

Hexachlorocyclopentadiene t 

Haxachloroethane 

Hexadecyl  chloride 

Hexadecyl  alcohol  (l-hexadecanol) 

Heocadiene  (1,4-) „ 

Heocamethylene  glycol „ 

Hexamethylene  diamine  adipate  

Hexamethylenediamine 

Hexamethylenetetramine 

Hexane  

Heoranetriol  (1,2,6-)  

Hexyl  alcohol 

Heocylene  glycol 

Higher  glycols  

Hy*ogen  cyanide 

Hydroquinone 

Hydroxyadipaldehyde , 

Hydroxybenzoic  add  (p-)  

Imifwdiethanol  (2,2-)  (diethanolamine) 

Isoamyl  alcohol 

Isoamyl  chloride  (mixed) ^ 

Isoamylene 

Isobutane  ; 

Isobutanol  

Isobutyl  methacrylate 


75218 
110805 
111159 
109864 
107062 
112072 
110714 

74851 
122996 
542596 

96491 

111557 
629141 
2807309 
112254 
110496 
111762 
107073 
107211 
107153 
60004 
151564 
149575 

103117 
25550145 

206440 
50000 
75127 
64186 

110178 
98011 

111308 

367475 

26545737 

25791962 

56815 

556525 
56406 

107222 

506934 

118741 
87683 
77474 
67721 

36653824 
592450 
629118 
3323533 
124094 
100970 
110543 
106694 
111273 
107415 

74908 
123319 
141311 

99967 
111422 
123513 

26760645 
75285 
78831 
97869 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name* 


Isobutyl  acetate 

Isobutyl  acrylate 

Isobutyl  vinyl  ether 

Isobutyl  alcohol  

Isobutylene 

IsobutyrakJehyde  (2-methyl-propanal)  

Isobutyrjc  acid 

Isodecanol 

Isohexyldecyl  alcohol  

Isononyl  alcohol  

Isooctyl  alcohol  ] 

Isopentane  

Isophorone  nitrite  

Isophorone  

Isophthalic  acid  

Isoprene  

Isopropanol  '  " 

Isopropyl  acetate  !."!!!!."! 

Isopropyl  ether  ' 

Isopropyl  chloride .."| 

Isopropylamine 

Isopropylphenol '  y. 

Ketene '" 

Lactic  acid ^.'"|  | 

Lauryl  dimethylamine  oxide  

Lead  subacetate  

Lead  phthalate  !..."!."! 

Lead  acetate  " 

Linear  alcohols,  ethoxylated  and  sulfated,  sodium  salt,  mixed 

Linear  alcohols,  ethoxylated,  mixed  

Linear  alkyl  sulfonate !.'!!!"" 

Linear  alcohols,  sulfated,  sodium  salt,  mixed 

Magnesium  acetate 

Maleic  anhydride '""_ " 

Maleic  hydrazlde  ']|'_" 

Maleic  actd !!!!!!."!! 

Malic  acid I!!!!."."!.! 

Manganese  acetate  

Melamine  (1,3,5-triazine-2,4,6-triamine) 

Mercuric  acetate  """'^ 

Mesityl  oxide  !!!!!!!."!!."! 

Metanillc  acid  !."."""!"!!!! 

Methacrylic  add  " '" 

Methacrytonitrile 

■  Methallyl  chloride  !!!!.".."!!!!I!!""!."I" 

Methallyl  alcohol  .".!!!."!!"."!!! 

Methane  !...!!.."!."!."."!!1"!..I!!!1 

Methanol  .'"'"''""" 

Methionine  "    [ 

Methyl  mercaptan  

Methy\  iodide !.!.!!"""! 

Methyl  ethyl  ketone  (2-butanone) 

Methyl  isobutyl  carbinol  I"'"!!^!"! 

Methyl  acetate ".'"!!!!'l".""."! 

Methyl  chloride  (Chloromethane) "!!"!!!!!!"."!"!!"!'" 

Methyl  salicylate i^^."."!!'."!. 

Methyl  acetoacetate :....!.""1"I!!I"^ 

Methyl  bromide  (Bromomethane)  !.!.""!!"!""""'"!!"" 

Methyl  formate  „ """""" 

Methyl  phenyl  carbinol "!"."".."^!!!1'""! 

Methyl  methacrylate !!!!!!!."!" 

Methyl  tert-butyl  ether '"'""^!"""I!!I'."'"^ 

Methyl  isocyanate  !!!!!! 

Methyl  butynol i!^!!.."!!^"."."!!!. 

Methyl  hydrazine "^  || 

Methyl  isobutyl  ketone  (Hexone)  "!!!!""!!!!!!!."!.!!!!!!" 

Methyl  acrylate "!!"."." 

Methyl  butenols 

Methyl  anthranilate "".".."!!!!!!."!."!!!!!."."!! 

Methylamine " 

Methylaniline  (N-) !!..""!!!!" 

Methylbutanol  (2-)  


CAS  No." 


110190 

106638 

109535 

78831 

115117 

78842 

79312 

25339177 


26952216 
78784 

78591 

121915 

78795 

67630 

108214 

108203 

75296 

75310 

25168063 

463514 

79334 

1335326 

6080564 


142723 
108316 
123331 
110167 
6915157 
638380 
108781 
1600277 
141797 
121471 
79414 
126987 
563473 
513428 
74828 
67561 
63683 
74931 
74884 
78933 
108112 
79209 
74873 
119368 
105453 
74839 
107313 
98851 
80626 
1634044 
624839 
37365712 
60344 
108101 
96333 

134203 

74895 

100618 

137326 


Methylcyclohexa 
Methyk^yclohexa 
Methylcyctohexa 
Methylene  chk>ri< 
Methylene  dianili 
Methylene  diphe 
Methylionones  (i 
Methylnaphthale 
Methylnaphthale 
Methylpentane  (! 
Methylpentynol  . 
Methylstyrene  (a 
Monomethylhydr 

Morpholine  

n-Haptane  

n-Propanol  

N-Vinyl-2-pyrrolk 
Naphthalene  sul 

Naphthalene 

Naphthalene  sut 
Naphthenic  actd 
Naphthol  (a-)  ... 
Naphthol  (b-)  ... 
Naphtholsutfonk 
Naphthylamine ! 
Naphthylamine  ( 
NapMhylamine  ( 
Naphthylamine : 

Neohexane  

Neopentanok:  at 
Neopentyl  glycol 
Nk^et  formate  . 
Nitriloacetic  ackj 
Nitritotriacetk:  ac 
NItroaniline  (m-) 
Nitroaniline  (p-) 
NItroaniline  (o-) 
NItroanlsole  (p-) 
Nrtroanisote  (o-) 
Nitrobenzene  ... 
Nitrobenzoic  act 
Nitrobenzok;  act 
Nitrobenzok:  ad 
Nitrobenzoyl  chl 

Nitroethane 

NItroguanidine  . 
Nitromethane  ... 
Nitronaphthalen 
Nitrophenol  (p-) 
NItrophenol  (o-) 
Nitropropane  (1 
Nitropropane  (2- 
NItrotoluene  (p-j 
NItrotoluene  (o-j 
Nitrotoluene  (m- 
Nitrotoluene  (all 

Nitroxylene 

Nonene  

Nonyi  akx>ho(  .. 
Nonylbenzene  ( 
Nonytpherx))  .... 
Nonylphenol,  et 
Nonylphenol  (br 

Octane  

Octene-1  

Octylamine  (ten 

Octylphenol  

Oil-soluble  petn 
Oil-soluble  petrc 

Oxalic  add  

OxamkJe 

0x0  chemkals 
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Table  1  to  Subpart  YYV— List  of  SCX)MI  Chemicals— Continued 


CAS  No." 


Chemical  name* 


110190 

106638 

109535 

78831 

115117 

78842 

79312 

25339177 


26952216 
78784 

78591 

121915 

78795 

67630 

108214 

108203 

75296 

75310 

25168063 

463514 

79334 

1335326 

6080564 


142723 
108316 
123331 
110167 
6915157 
638380 
108781 
1600277 
141797 
121471 
79414 
126987 
563473 
513428 
74828 
67561 
63683 
74931 
74884 
78933 
108112 
79209 
74873 
119368 
105453 
74839 
107313 
98851 
80626 
1634044 
624839 
37365712 
60344 
108101 
96333 

134203 

74895 

100618 

137326 


Methylcyclohexane ~ 

Methylcydohexanol - 

Methylcyclohexanone 

Methylene  chloride  (Dichloromethane) - - -• • 

Methylene  diantline  (4,4') .*. 

Methylene  diphenyl  dlisocyanate  (4,4'-)  (MDI) ^ 

Methyllonones  (a-) ;• 

Methylnaphthalene  (2-)  - 

Methylnaphthalene  (1-)  - 

Methylpentane  (2-) - 

Methylpentynol  - 

Methylstyrene  (a-)  

Monomethythydrazine _ - 

Morpholine  _ - - 

n-Heptane  - 

n-Propand  ~ 

N-Vinyl-2-pyrTol(dine - 

Naphthalene  suHonwacid  (a-) - 

Naphthalene - ~ 

Naphthalene  sulfonic  acid  (k>-) - 

Naphthenic  adds  „ 

Naphthd  (a-) _ „ - - 

NaphthoJ  (t>-) - - V 

Naphtholsulfonic  add  (1-) - 

Naphthylamine  sutfonic  add  (1 ,4-)  _ 

Naphthylamine  (1-)  • 

Naphthylamine  (2-) 

Naphthylamine  sulfonic  add  (2,1-)  - 

Neohexane  

Neopentanoic  add  - - 

Neopentyl  glycol - 

Nickel  fonnate 

Nitriloacetic  add -- 

Nitiiiotriacetic  add ■; 

Nitroaniline  (m-)  ~ — * 

Nitroaniline  (p-)  - - 

Nitroaniline  (o-)  - 

Nitroanisole  (p-)  

Nitroanisole  (o-) ■ 

Nitrobenzene 

Nitrobenzok:  acid  (nv) - 

Nitrobenzoic  acid  (o-) 

NItrobenzoic  add  (p-) ~ ~ 

Nitrobenzoyl  chloride  (p-) - - 

Nitroethane - - 

Nitroguanldine - 

Nrtromethane „ - 

Nitronaphthaiene  (1-) i- 

Nitrophenol  (p-) - - * 

Nitrophenol  (o-) - 

Nitropropane  (1-) -- - 

Nitropropane  (2-) 

Nitrotoluene  (f>-) - 

Nitrotoluene  (o-) - - 

Nitrotoluene  (m-)  - - 

Nitrotoluene  (all  isomers) 

Nitroxylene 

Nonene  

Nonyl  alcohol  

Nonytt>enzene  (breuiched) 

Nonytphenol  

Nonylphenol,  ethoxylated 

NonylpherK)!  (t>ranchad) 

Octane  

Octene-1  • 

Octylamine  (tert-)  

Octylphenol  - 

Oil-soluble  petroleum  sulfonate  sodium  salt ~ 

Oil-soluble  petroleum  sulfonate  caldum  salt 

Oxalic  add  

Oxamide ; 

Oxo  chemicals  


CAS  No.«' 


108872 

25639423 

1331222 

75092 

101779 

101688 
79696 
91576 
90120 

107835 
77758 
98839 

110918 

142825 

71238 

85472 

91203 

120183 

90153 
135193 
567180 

84866 
134327 

91990 

81163 

75832 

75989 

126307 


139139 
99092 

100016 
88744 

100174 
91236 
98953 

121926 

552169 
62237 

79243 

556887 

75525 

86577 

100027 

88755 

25322014 

79469 

99990 

88722 

99081 

1321126 

25168041 

27215958 

1430808 

1081772 

25154523 

9016459 

25154523 

111659 

111660 

107459 

27193288 


144627 
471465 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name" 


p-tert-Butyl  toluene 

ParafofmaWehyde 

Paraldehyde 

Pentachlorophenol  

Pentaerythritol  tetranitrate 

Pentane 

Pentanethiol  

Pentanol  (3-)  

Pentanol  (2-)  

Pentene  (1-)  , 

Pentene  (2-)  

Peracetic  add  

Perchloromethyl  mercaptan 

Phenacetin  

Phenanthrene  

Phenetidine  (p-)  

PhenetidJne  (o-)  

Phenol 

Phenolphthalein  

Phenolsulfonic  acids  (all  isomers)  ... 

Phenyl  anthranilic  acid  (all  isomers) 

Phenylenediamine  (m-) 

Phenylenediamine  (p>-) 

Phenylenediamine  (o-) 

Phenylmethylpyrazolone 

Phenylpropane 

Phloroglucino)  (1,3,5-benzenetriol)  .. 

Phosgene  

Phthalic  add 

Phfhalic  anhydride  

Phthalimide  

Phthalonitrile  

Picoline  (b-) 

Picoline  (a-) 

Picramic  acid 

Pjcric  add 

Piperazine  

Piperidine  

Piperylene  

Polybutenes  

Polyethylene  glycol  

Polypropylene  glycol  

Potassium  acetate  

Propane  

Propiolactone  (beta-)  {2-Oxetanone) 

Proptonaldehyde  „. 

Propionic  add  

Propyl  acetate  (n-)  

Propyl  chloride  

Propyl  alcohol  (n-) 

Propylamine  

Propylene  chlorohydrin  

Propylene  glycol 

Propylene 

Propylene  oxide  

Propylene  carbonate „ 

Propylene  glycol  monomethyl  ether  . 

1 ,2-dichloropropane  

Pseudocumene 

Pseudocumidine 

Pyrene 

Pyridine  

Pyrrolidone  (2-)  

Quinone  

Resordnol  (1,3-ben2enedio)) 

Salicylic  add  

Sebadc  add 

Sodium  benzoate 

Sodium  phenate  - 

Sodium  acetate 

Sodium  formate 

Sodium  methoxide  


CAS  No." 


98511 

30525894 

123637 

87865 

109660 
115775 
584021 
6032297 
109671 
109682 

79210 
594423 

62442 

86018 
156434 

94702 
108952 

77098 
1333397 

91407 
108452 
106503 

95545 

103651 
108736 
75445 
88993 
85449 
85416 
91156 
108996 


88891 

110850 

110894 

504609 

9003296 

25322683 

25322694 

127082 

74986 

57578 
123386 

79094 
109604 
540545 

71238 
107108 
127004 

57556 
115071 

75569 
108327 
107982 

78875 

95636 

129000 
110861 
616455 
106514 
108463 
69727 
111206 
532321 
139026 
127093 
141537 
124414 


^ 


Sodium  cyanide 
Sodium  propioni 
Sodium  chloroa( 
Sodium  cartx>xy 
Sodium  oxalate 
Sodium  dodecyl 

Sorbic  add  

Softitol  (D-Gluc 

Stilbene  

Styrene 

Succinic  add  ... 
Sucdnonitrile  ... 
SuKanilic  acid  .. 

Sultolane 

Synthesis  gas  . 

Tannic  add 

Tartaric  add  .... 

Terephthalic  ad 

Terephthaloyl  d 

Tetra  (methyt-et 

Tetrabromophth 

Tetrachlorobenz 

Tetrachkxobenz 

Tetrachloroethai 

Tetrachloroethyl 

Tetrachlorophthi 

Tetraethyl  lead 

Tetraethylene  gl 

Tetraethylenepe 

Tetrafluoroethyli 

Tetrahydrofuran 

Tetrahydronaptf 

Tetrahydrophths 

Tetramethylen» 

Tetramethylethy 

Tetramethyllead 

Thiourea 

Tolidines 

Toluene  sulfoni< 
Toluene  diisocyi 

Toluene  

Toluene  diamine 

Toluene  diisocy 

Toluene  sulfona 

Toluenesulfonyl 

Toluidine  (o-)  ... 

Trichloroacetic  i 

Trichloroaniline 

Trichlorobenzen 

Trichlorobenzen 

Trichlorot)enzen 

Trichloroethane 

Trichloroethane 

Trichloroethylen 

TricWorofluorom 

Trichlorophenol 

Trichloropropan 

Tricresyl  phospl 

Tridecyl  alcohol 

Tridecyl  mercap 

Triethanolamine 

Triathylamine  ... 

Trierthylene  glyc 

Triethylene  glyc 

Triethylene  glyc 

Trierthylene  glyc 

Trisobutylene  ., 

Trimellitic  anhyc 

Trimethyl-1,3-p< 

Trimethyl-1-pen 

Trimethylamine 

Trimethylcycloh" 


CAS  No.f 

98511 

30525894 

123637 

87865 

109660 
115775 
584021 
6032297 
109671 
109682 

79210 
594423 

62442 

85018 
156434 

94702 
108952 

77098 
1333397 

91407 
108452 
106503 

95545 

103651 
108736 
75445 
88993 
85449 
85416 
91156 
108996 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name  * 


88891 

110850 

110894 

504609 

9003296 

25322683 

25322694 

127082 

74986 

57578 
123386 

79094 
109604 
540545 

71238 
107108 
127004 

57556 
115071 

75569 
108327 
107982 

78875 

95636 

129000 
110861 
616455 
106514 
108463 
69727 
111206 
532321 
139026 
127093 
141537 
124414 


Sodium  cyanide  

Sodium  propionate 

Sodium  chloroacetate  

Sodium  cartx)xymethyl  cellulose  

Sodium  oxalate 

Sodium  dodecyl  benzene  sulfonate 

SortNC  add  

Softitol  (D-Gludtol) 

StiJtiene  

Styrene 

Succinic  acid 

Succinonitrile _ 

Sultenilic  acid 

Sulfdane _ 

Synthesis  gas  

Tannic  add „ 

Tartaric  add  

Terephthalic  add 

Terephthaloyl  chloride 

Tetra  (methyl-ethyl)  lead 

Tetrabromophthalic  anhydride  

Tetrachlorot)enzene  (1,2,3,5-)  

Tetrachlorobenzene  (1,2,4,5-)  

Tetrachloroethane  (1,1,2,2-)  

Tetrachloroethylene  (Perchloroethylene) 

Tetrachlorophthalic  anhydride 

Tetraethyl  lead  

Tetraethylene  glycol 

Tetraethylenepentamine  

Tetrafluoroethylene  

Tetrahydrofuran 

Tetrahydronapthalene 

Tetrahydrophthalic  anhydride  

Tetramethylenediamine 

Tetramethylethylenediamine 

Tetramethyllead  

Thiourea 

Tolidines 

Toluene  sulfonic  adds  

Toluene  diisocyanate  (2,4-)  

Toluene 

Toluene  diamine  (2,4-) 

Toluene  diisocyanates  (mixture) 

Toluene  sulfonamides  (o-  and  p-)  

Toluenesulfonyl  chloride  

Toluidine  (o-) 

Trichloroacetic  add 

Trichloroaniline  (2,4,6-)  

Trichlorobenzene  (1,2,4-) 

Trichlorot)enzene  (1,2,3-) 

Trichlorobenzene  (1,3,5-) 

Trichloroethane  (1,1,2-)  

Trichloroethane  (1,1,1-)  

Trichloroethylene 

Trichlorofluoromethane  

Trichlorophenol  (2,4,5-) 

Trichloropropane  (1,2,3-)  

Tricresyl  phosphate 

Tridecyl  alcohol  

Tridecyl  mercaptan  

Triethanolamine  

Triathylamine 

Triethylene  glycol  monoethyl  ether 

Triethylene  glycol 

Triethylene  glycol  dimethyl  ether 

Triethylene  glycol  monomethyl  ether 

Trisobutylene 

Trimeliitic  anhydride 

Trimethyl-1,3-pentanediol  (2,2,4-) 

Trimethyl-1-pentanol  (2,4,4-)  

Trimethylamine 

Trimethylcyclohexanol 


CAS  No." 


143339 

137406 

3926623 

9004324 

62760 

110441 
50704 
588590 
100425 
110156 
110612 
121573 
126330 

1401554 
526830 
100210 
100209 

632791 

95943 
79345 
127184 
117088 
78002 
112607 
112572 

109999 

119642 

85438 

110601 

110189 

75741 

62566 

104154 

584849 

108883 

95807 

26471625 

1333079 

98599 

95534 

76039 

634935 

120821 

87616 

108703 

79005 

71556 

79016 

75694 

95954 

96184 

1330785 

112709 

102716 

121448 

112505 

112276 

112492 

112356 

7756947 

552307 

144194 

16325636 

75503 

933482 
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Table  1  to  Subpart  YYY— List  of  SOCMI  Chemicals— Continued 


Chemical  name* 


Trimethylcydohexanone  .. 
Trimethylcyclohexy  (amine 

Trimethylolpropane  

Trimethylpentane  (2,2,4-) . 

Tripropylene  glycol 

Urea  


CAS  No." 


Vinyl  chloride  (Chlofoethylene) 

Vinyl  acetate  

Vinyl  toluene  

Vinyl  (N-)-pyrTOlidone  (2-)  

Vinyicydohexene  (4-) 

Vinylidene  chloride  (1,1-dichloroethylene) 

Vinylpyridine  (2-)  „ „ 

Xanthates 

Xylene  sulfonic  acid 

Xylene  (m-)  - 

Xylene  (o-)  

Xylene  (p-)  _ 

Xylenes  (NOS)-: 

Xylenols  (Mixed)  _ 

Xylidene  (dimethylbenzene  diamine) 

Xylidene  (2,3-) 

Xylidene  (2,6-) 

Xylidene  (2,5-) 

Xylidene  (3,5-) 

Xylidene  (2,4-) 

Xylidene  (3,4-) 

Zinc  acetate  


2408379 

34216347 

77996 

540841 

24800440 

57136 

75014 

108054 

25013154 

88120 

100403 

75354 

100696 

140896 

25321419 

108383 

95476 

106423 

1330207 

1300716 

1300738 

1300738 

1300738 

1300738 

1300738 

1300738 

1300738 

5970456 


•Isomer  means  aUstmctural  arrangements  tor  the  same  number  of  atoms  of  each  element  and  does  not  mean  salts,  esters,  or  derivatives 
"OAS  Numtjer  =  Chemical  Abstract  Service  numt)er. 

Table  2  To  Subpart  YYY— Applicability  of  40  CFR  Part  60  General  Provisions  to  Subpart  YYY 


Reference 


60.1 
602 


60.3  

60.4  

60.5  

60.6  

60.7(a)(1) 
60.7(a)(2) 
60.7(a)(3) 
60.7(a)(4) 

60.7(a)(5) 


Applies  to 
subpart  YYY 


60.7(a)(6)-1 60.7(a)(7) 
60.7(b) 


60.7(c),  (d),  and  (e) 


60.7(f) 

60.7(gHh) 
60.8  


60.9  .. 

60.10 

60.11 


60.12  .... 

60.13(a) 

60.13(b) 


Yes 
Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

No  . 

No  .. 
No  .. 


Subject/comment 


No 


No  . 
Yes 
No  . 

Yes 
Yes 
No  . 

Yes 
No  . 
Yes 


Applicability. 

Definitions.  If  a  term  is  defined  in  both  the  General  Provisions  and  subpart  YYY,  the 
definition  in  YYY  shall  override  the  definition  in  the  General  provisions. 

Units  and  atJbreviations. 

Address. 

Determination  of  construction  or  modification. 

Review  of  plans. 

Submit  a  notification  of  the  date  construction  or  reconstruction  commences. 

Submit  a  notification  of  anticipated  date  of  initial  startup. 

Submit  a  notification  of  actual  date  of  initial  startup. 

Submit  a  notification  of  any  physical  or  operational  change  to  an  existing  facility 
which  inaeases  the  emission  rate  of  any  air  pollutant. 

Continuous  monitoring  requirements  and  associated  reporting  and  recordkeeping 
are  specified  in  §§60.781,  60.784,  and  60.785  of  subpart  YYY. 

Subpart  YYY  is  not  an  opacity  standard. 

§  60.785(f)(7)  of  subpart  YYY  specify  which  records  to  maintain  to  document  periods 
of  startup,  shutdown,  or  malfunction;  and  periods  when  a  continuous  monitoring 
system  is  inoperative. 

The  semiannual  report  required  in  §  60.784(d)  includes  reports  of  all  excursions  and 
all  periods  when  monitoring  parameters  are  above  the  maximum  or  below  the 
minimum  established  value.  §  60.784(e)  specifies  semiannual  reporting  for  treat- 
ment processes.  Excess  emissions  are  discussed  and  defined  in  §  60.787(a)(3) 
and  must  be  recorded  in  the  startup,  shutdown,  and  malfunction  plan  as  specified 
in  §60.787. 

§60.785  specifies  data  retention  and  the  types  of  records  that  must  be  maintained. 


40  CFR  63.7  apply  to  subpart  YYY  as 


The  performance  testing  requirements  in 

specified  in  Table  2A  of  this  subpart. 
Availability  of  information. 
State  authority. 
Subpart  YYY  is  not  an  opacity  standard.  Operation  and  maintenance  requirements 

are  specified  throughout  subpart  YYY. 
Circumvention. 

Continuous  monitoring  requirements  are  specified  in  §60.781. 
Except  use  40  CFR  part  63.1 1  in  place  of  the  §60.8  reference  to  perfomiance  tests. 


Wastewater 
Surface  lmp< 


CAS  No." 


2408379 

34216347 

77996 

540841 

24800440 

57136 

75014 

108054 

25013154 

88120 

100403 

75354 

100696 

140896 

25321419 

108383 

95476 

106423 

1330207 

1300716 

1300738 

1300738 

1300738 

1300738 

1300738 

1300738 

1300738 

5970456 


r  derivatives. 


tyyy 


subpart  YYY,  the 
ions. 


lences. 


)  existing  facility 
d  recordkeeping 


ocument  periods 
luous  monitoring 

I  excursions  and 
m  or  below  the 
sorting  for  treat- 
n  §  60.787(a)(3) 
>lan  as  specified 

be  maintained. 

subpart  YYY  as 


ce  requirements 


lormance  tests. 
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Table  2  To  Subpart  YYY— Applicability  of  40  CFR  Part  60  General  Provisions  to  Subpart  YYY— Continued 


Reference 

Applies  to 
subpart  YYY 

Subject/comment 

60.13(c)-(cJ)  

60.13(e) 

60.13(f) 

60.13(g) 

60.13(h) 

60.13(l)(1Hi)(7).  (i)(9)  

60.13(l)(8)  

60.13(j)  

60.14(a) 

60 14fbl           

No  

No  

Yes 

No  

No  

Yes 

No  

No  

No  

No  

No  

No  

No  „.... 

Yes 

Yes 

Yes 

Yes 

Yes 

No  

Yes 

Opacity  and  continuous  emission  monitoring  not  required  in  subpart  YYY. 

Monitoring  frequency  is  specified  in  §60.781. 

Except  §60.781  (g),  which  pertains  to  installation,  calibration,  and  maintenance  of 
monitoring  equipment,  applies,  also. 

The  locations  to  install  CMS  are  specified  in  §60.781. 

Provisions  explaining  how  to  calculate  continiKMJS  parameter  monitoring  values  are 
specified  in  §60.785. 

Alternatives  to  monitoring  methods  or  procedures  must  be  approved  by  the  Adminis- 
trator. 

Opacity  monitoring  not  required  in  subpart  YYY. 

Continuous  emission  monitoring  not  required  in  subpart  YYY. 

A  modification  is  determined  as  specified  in  § 60.772(b). 

VOC  emissions  are  determined  as  specified  in  §  60.772(f). 

Reserved. 

Types  of  physical  and  operational  changes  that  are  not  modifications  are  specified 
in  § 60.772(c). 

List  of  changes  arKi  protects  that  are  exempt  from  nradification  provisions. 

Except  60.772(g)  specifies  additional  requirements  for  "fixed  capital  cost  of  the  new 

components." 
Prioritized  major  source  categories. 
Incorporations  by  reference. 
Control  device  requirements  are  specified  in  40  CFR  part  63.11,  as  specified  in 

Table  2A  of  this  subpart. 
General  notification  and  reporting  requirements. 

60.14(c) 

6Q.14(d) 

60.14(e) - 

60.14(f)-(g)  

^0.14(h)-60.14(l)  „ 

60.15  

60.16  

60.17  ...„ 

60.18  

fe0.19  - 

Table  2A  to  Subpart  YYY— Applicability  of  40  CFR  Part  63  General  Provisions  to  Subpart  YYY 


Reference 


63.6(e)(3)(i) 


63.6(e)(3)(i)(B)  .. 
63.6(e)(3)(i)(C)  .. 

63.6(e)(3)(ii)  

63.6(e)(3)(v)  

63.6(e)(3)(vi)  

63.6(e)(3)(vii)  .... 
63.6(e)(3)(vii)(A) 
63.6(e)(3)(vii)(B) 
63.6(e)(3)(vii)(C) 
63.6(e)(3)(viii)  .... 

63.7(a)(3)  „.. 

63.7(d) 

63.7(e)(1He)(2) 


63.7(e)(4)  

63.7(h)(1Hh)(2) 

63.7(h)(5)  _ 

63.9(a)(4)  

63.9(b)(5)  

63.11  


Applies  to 
subpart  YYY 


Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


Sut)iect/comment 


The  startup,  shutdown,  malfunction  plan  may  indude  written  procedures  that  Identify 
conditions  that  justify  a  delay  of  repair. 


Except  the  plan  shall  provide  for  operation  In  compliarKS  with  §  60.787(a)(3). 


Except  §  60.783(a) (8),  representative  process  unit  operating  conditions,  and  {a)(9), 
representative  treatment  process  or  control  device  operating  conditions,  also  ad- 
dress this  issue. 


Table  3  to  Subpart  YYY— Control  Requirement  Options  for  Wastewater  Tanks,  Surface  Impoundment, 
Containers,  Individual  Drain  Systems,  and  Oil-Water  Separators 


Unit  operation 


Wastewater  Tanks 

3uriace  Impoundments 


Part  63,  subpart 
G  (HON) 


§63.133 
§63.134 


Part  63  (standard- 
standards) 


§§63.942  and 
63.943  of  Sub- 
part 00. 


Part  60,  subpart 

QQQ  (petroleum 

refinery) 


Part  264,  subpart 
CC  (RCRA  CC) 


§264.1084 
§264.1085 


Part  265,  sutjpart 
CC  (RCRA  CC) 


§265.1085 
§265.1086 


Part  61,  subpart 

FF  (t)enzene 

waste) 


§61.343 
§61.344 


68062 


Federal  Register/ Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


Table  3  to  Subpart  YYY— Control  Requirement  Options  for  Wastewater  Tanks.  Surface  Impoundment 
Containers,  Individual  Drain  Systems,  and  Oil-Water  Separators— Continued 


Unit  operation 

Part  63,  subpart 
G  (HON) 

Part  63  (standard- 
standards) 

Part  60,  subpart 

QQQ  (petroleum 

refinery) 

Part  264,  subpart 
CC  (RCRA  CC) 

Part  265,  subpart 
CC  (RCRA  CC) 

Part  61,  subpart 

FF  (benzene 

waste) 

Containers  

§63.135 

§63.136 
§63.137 

§§63.922  and 
63.923  of  Sub- 
part PP. 

§63.%2  of  Subpart 
RR. 

§§63.1042, 
63.1043,  and 
63.1044  of  Sub- 
part W. 

§264.1086 

§265.1087 

§61.345 

§61.346 
§61.347 

Individual  Drain  System 

§60.693-1 

Oil-water  separators  

Table  4  to  Subpart  YYY— Wastewater  Tanks  Requiring  Controls  and  Control  Requirements 


Capacity  (m^) 


<75 

>75and<151 

>151  


Control  requirements 


FR,  IFR.  EFR,  or  CVS  and  CD. 
FR,  IFR,  EFR.  or  CVS  and  CD. 
IFR,  EFR,  or  CVS  and  CD. 
FR,  IFR,  EFR,  or  CVS  and  CD. 
IFR,  EFR,  or  CVS  and  CD. 


FR  means  fixed  roof  requirements  in  the  applicable  compliance  option. 

IFR  means  internal  floating  roof  requirements  in  the  applicable  compliance  option. 

EFR  means  external  floating  roof  requirements  in  the  applicable  compliance  option. 

CVS  and  CD  means  closed  vent  system  routed  to  a  control  device  requirements  in  the  applicable  compliance  option. 

Table  5  to  Subpart  YYY— Compliance  Options  for  Wastewater  Tanks.  Surface  Impoundments  Containers 

Individual  Drain  Systems,  and  Oil-Water  Separators 


Headings  within 
§60.774 


Control  Require- 
ments. 


Monitoring 


Part  63,  subpart  G 
(HON) 


Reporting 


If  WMU  subject  to 
YYY  or  HON, 
then  comply 
with  HON  con- 
trol require- 
ments. 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


Part  63  (standard- 
standards) 


Comply  with  sub- 
part QQ,  PP, 
RR,  or  W  con- 
trol require- 
ments, as  appli- 
cable. 


Comply  with  std- 
stds  provisions 
or  YYY  provi- 
sions. 


Part  60,  subpart 

QQQ  (petroleum 

refinery) 


Part  264,  subpart 
CC  (RCRA  CC) 


Comply  with  std- 
stds  provisions 
or  YYY  provi- 
sions *. 


If  WMU  subject  to 
YYY  or  Petro- 
leum Refinery 
for  individual 
drain  systems, 
then  comply 
with  Petroleum 
Refinery  control 
requirements. 

If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  with  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  it 
WMU  not  sub- 
ject to  Petro- 
leum Refinery, 
comply  with 
YYY  provisions. 

If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  with  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  Petro- 
leum Refinery, 
comply  with 
YYY  provisions. 


It  WMU  subject  to 
YYY  and 
RCRA,  part 
264.  then  com- 
ply with  RCRA, 
part  264  control 
requirements. 


If  WMU  subject  to 
part  RCRA,  part 
264,  then  can 
comply  with  ei- 
ther RCRA,  part 
264  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA.  part 
264,  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
264,  then  can 
comply  with  ei- 
ther RCRA,  part 
264  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
264,  comply 
with  YYY  provi- 
sions. 


Part  265,  subpart 
CC  (RCRA  CC) 


If  WMU  subject  to 
YYY  and 
RCRA,  part 
265,  then  com- 
ply with  RCRA, 
part  265  control 
requirements. 


If  WMU  subject  to 
RCRA,  part 
265,  then  can 
comply  with  ei- 
ther RCRA,  part 
265  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
265,  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
265.  then  can 
comply  with  ei- 
ther RCRA,  part 
265  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
265,  comply 
with  YYY  provi- 
sions ". 


Part  61,  subpart 

FF  (benzene 

waste) 


If  WMU  subject  to 
YYY  and  Ben- 
zene Waste, 
then  comply 
with  Benzene 
Waste  control 
requirements. 


If  WMU  subject  to 
Benzene  Waste, 
then  can  comply 
with  either  Ben- 
zene Waste  or 
YYY  provisions; 
if  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
Benzene  Waste, 
then  can  comply 
with  either  Ben- 
zene Waste  or 
YYY  provisions: 
if  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
with  YYY  provi- 
sions. 


Leak  Detecti( 


Control  devic 


Drain  or  draii 


'  Manhole  *> ... 
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Table  5  to  Subpart  YYY— Compliance  Options  for  Wastewater  Tanks,  Surface  Impoundments,  Containers, 

Individual  Drain  Systems,  and  Oil-Water  Separators— Continued 


NTS 

Irements 

CVS  and  CD. 
CVS  and  CD. 
and  CD. 
CVS  and  CD. 
and  CD. 

Headings  within 
§60.774 


Recordkeeping 


Leak  Detection 


Delay  of  repair 


Control  device 


Part  63,  subpart  G 
(HON) 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


If  WMU  subject  to 
HON,  can  com- 
ply with  either 
HON  or  YYY 
provisk>ns;  if 
WMU  not  sub- 
ject to  HON, 
comply  with 
YYY  provisions. 


Part  63  (standard- 
standards) 


Comply  with  std- 
stds  provisions 
or  YYY  provi- 
sions*. 


Comply  with  std- 
stds  provisions 
or  YYY  provi- 
sions. 


Comply  yKh  std- 
stds  provisions 
or  YYY  provi- 
sions. 


Comply  with  YYY 
provisions. 


Part  60,  subpart 

QQQ  (petroleum 

refinery) 


If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  with  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  Petro- 

.  leum  Refinery, 
comply  with 
YYY  provisions. 

If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  with  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  Petro- 
leum Refinery, 
comply  with 
YYY  provisions. 

If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  wijth  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  Petro- 
leum Refinery, 
comply  with 
YYY  provisions. 

If  WMU  subject  to 
Petroleum  Re- 
finery, then  can 
comply  vwth  ei- 
ther Petroleum 
Refinery  or  YYY 
provisions;  if 
WMU  not  sub- 
ject to  Petro- 
leum Refinery, 
comply  with 
YYY  provisions. 


Part  264,  subpart 
CC  (RCRA  CC) 


If  WMU  subject  to 
RCRA,  part 
264,  then  can 
comply  with  ei- 
ther RCRA,  part 
264  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
264,  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
264,  then  can 
comply  with  ei^ 
ther  RCRA,  part 
264  or  YYY  pro- 
visk>ns;  if  WMU 
not  subject  to 
RCRA,  part 
264,  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
264,  then  can 
comply  with  ei- 
ther RCRA,  part 
264  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
264,  comply 
with  YYYprovi- 
sions 

If  WMU  subject  to 
part  RCRA  264, 
then  can  comQ)y 
with  either 
RCRA  part  264 
or  YYY  provi- 
sions; K  WMU 
not  subject  to 
RCRA  part  264, 
comply  wrth    , 
YYY  provisions. 


Part  265,  subpart 
CC  (RCRA  CC) 


If  WMU  subject  to 
RCRA.  part 
265,  then  can 
comply  wrth  ei- 
ther RCRA,  part 
265  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
265.  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
265,  then  can 
comply  wrth  ei- 
ther RCRA,  part 
265  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA,  part 
265,  compJy 
wrth  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
265.  then  can 
comply  wrth  ei- 
ther RCRA.  part 
265  or  YYY  pro- 
visions; rt  WMU 
not  subject  to 
RCRA,  part 
265.  comply 
with  YYY  provi- 
sions. 

If  WMU  subject  to 
RCRA,  part 
265.  then  can 
comply  wrth  ei- 
ther RCRA  part 
265  or  YYY  pro- 
visions; if  WMU 
not  subject  to 
RCRA  part  265, 
comply  wrth 
YYY  provisions. 


Part  61,  subpart 

FF  (benzene 

waste) 


If  WMU  sut)ject  to 
Benzene  Waste, 
then  can  comply 
wrth  either  Ben- 
zene Waste  or 
YYY  provisions; 
if  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
wrth  YYY  provi- 
sions. 

If  WMU  subject  to 
Benzene  Waste, 
then  can  comply 
wrth  either  Ben- 
zene Waste  or 
YYY  provisions; 
if  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
wrth  YYY  provi- 
sions. 

If  WMU  subject  to 
Benzene  Waste, 
then  can  comply 
wrth  erther  Berv 
zene  Waste  or 
YYY  provisions; 
rt  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
wrth  YYY  provi- 
sions. 

If  WMU  subject  to 
Benzene  Waste, 
then  can  comply 
wrth  erther  Ben- 
zer>e  Waste  or 
YYY  provisions; 
if  WMU  not  sub- 
ject to  Benzene 
Waste,  comply 
wrth  YYY  provi- 
sions. 


'The  owner  or  operator  shall  comply  wrth  the  recordkeeping  and  reporting  provisions  in  §§60.784  and  60.785  of  this  subpart  when  complying 
wrth  the  provisions  for  containers  In  subpart  PP. 

"The  owner  or  operator  shall  comply  wrth  the  reporting  provisions  in  §60.784  of  this  subpart  when  complying  with  the  provisions  of  RCRA.  40 
CFR  part  265. 

Table  6  to  Subpart  YYY— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of  §60.775 


Kem  of  equipment 


Drain  or  drain  hub 


Manhole" 


Lift  station 


Control  requirement* 


(a)  Tight  frtting  solid  cover  (TFSC);  or 

(b)  TFSC  wrth  a  vent  to  erther  a  fuel  gas  system  or  to  a  control  device  meeting  the  requirements  of 
§60.780;  or 

(c)  Water  seal  wrth  submerged  discharge  or  barrier  to  protect  discharge  from  wind. 

(a)  TFSC;  or 

(b)  TFSC  wrth  a  vent  to  a  control  device  meeting  the  requirements  of  §60.780;  or 

(c)  If  the  rtem  is  vented  to  the  atmosphere,  use  a  TFSC  wrth  a  properly  operating  water  seal  at  the  en- 
trance or  exrt  to  the  rtem  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90 
cm  in  length  and  not  exceeding  1 0.2  cm  in  diameter. 

(a)  TFSC;  or 

(b)  TFSC  wrth  a  vent  to  a  control  device  meeting  the  requirements  of  §60.780;  or 
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Table  6  to  Subpart  YYY— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of 

§60.775— Continued 


Item  of  equipment 


Trench 


Control  requirement' 


Pipe  „ 

Oil/Water  separator 


Tank": 


(c)  If  the  lift  station  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water  seal  at  the 
entrance  or  exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least 
90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter.  The  lift  station  shall  be  level 
controlled  to  minimize  changes  in  the  liquid  level 

(a)  TFSC;  or 

(b)  TSFC  with  a  vent  to  a  control  device  meeting  the  requirements  of  §60.780;  or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  properly  operating  water  seal  at  the  en- 
trance or  exit  to  the  item  to  restnct  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90 
cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

Each  pipe  shall  have  no  visible  gaps  in  joints,  seals,  or  other  emission  interfaces, 
(a)  Equip  with  a  fixed  roof  and  closed  vent  system  that  routes  vapors  to  a  control  device  meetina  the  re- 
quirements of  §60.780;  or  ^ 

^^\  ^?i!y  "^  ^  floating  roof  that  meets  the  equipment  specifications  of  §60.693  (a)(1)(i).  (a)(1)(ii).  (a)(2), 
(a)(3).  and  (a)(4). 

Maintain  a  fixed  roof.  If  the  tank  is  sparged «  or  used  for  heating  or  treating  by  means  of  an  exothermic 
reaction,  a  fixed  roof  and  a  ctosed  vent  system  shaH  be  maintained  that  routes  the  VOC  vapors  to  a 
control  device  that  meets  the  requirements  of  §60.780. 


iniS.lxTaiSn'i''  "^"^  ^""^^^  ^  '^'''^-  "  ^^'  "^  "'^**"^  ^"^  "°  ^^«  ^  ^  ^f^^'^'  "^P*  during  periods  of  sampling, 
"Manhole  includes  sumps  and  other  points  of  access  to  a  conveyance  system 
'Applies  to  tanks  with  capacities  of  38  m'  or  greater. 

e^*«!Sn^!n"J^  have  opening necessary  for  proper  venting  of  the  tank,  such  as  pressureAracuum  vent,  j-pipe  vent 
« The  liquid  in  the  tank  IS  agitated  by  injecting  compressed  air  or  gas.  .  j-f-k"  »o"«. 

"""ABLE  7  TO  Subpart  YYY— Monitoring  Requirements  for  Treatment  Processes 


To  comply  with 


1.  Required  mass  removal  of  each 
organk:  treated  in  a  properly  op- 
erated bwtogkal  treatment  unit 
§60.779. 

2.  Design  steam  stripper 
§60.779Cd). 


Parameters  to  be  monitored 


3.  Alternative  monitoring  param- 
eters. 


Appropriate  parameters  as  speci- 
fied in  §60.781(0)  and  approved 
by  the  pennitting  authority. 


Steam  ffcjw  rate 


Frequency 


Appropriate  frequency  as  speci- 
fied in  §60.781(0)  and  as  ap- 
proved by  permitting  authority. 


Methods 


Wastewater  feed  mass  fk>w  rate 


Wastewater  feed  temperature 


Other  parameters  may  be  mofv 
itored  upon  approval  from  the 
Administrator  in  accordance 
with  the  requirements  specified 
in  §  60.781  (d). 


Continuously 
Continuously 
Continuously 


Appropriate  methods  as  specified 
in  §  60.781(c)  and  as  approved 
by  pennitting  authority. 

Integrating  steam  ftow  monitoring 
devk»  equipped  with  a  continu- 
ous recorder. 

Uqukj  ftow  meter  installed  at  strip- 
per influent  and  equipped  with  a 
continuous  recorder. 

Uquid  temperature  monitoring  de- 
vtoe  installed  at  stripper  influent 
and  equipped  with  a  continuous 
recorder. 


Table  8  to  Subpart  YYY— Monitoring  Requirements  for  Control  Devices 


Control  devtoe 


AH  control  devtoes 


Thermal  Irtdnerator 


Monitoring  equipment  required 


1.  Ftow  indicator  installed  at  all  bypass 
lines  to  the  atmosphere  and 
equipped  with  continuous  recorder" 
or. 


2.  Valves  sealed  ctosed  with  car-seal 
or  tock-and-key  configuratton. 

Temperature  monitoring  devtoe  in- 
stalled in  firebox  or  in  ductwork  im- 
mediately downstream  of  firebox' 
and  equipped  with  a  continuous  re- 
corder". 


Parameters  to  be  monitored 


1.  Diverston  to  the  atmosphere  from 
the  control  device  or. 


2.  Monthly  inspecttons  of  sealed  valves 


Firebox  temperature 


Frequency 


Hourty  records  of  whether  the  ftow  in- 
dtoator  was  operating  and  whether  a 
diverston  was  detected  at  any  time 
during  each  hour. 

Record  and  report  the  times  of  aH  peri- 
ods when  emisstons  are  diverted 
through  a  bypeiss  line  or  me  fkwv  in- 
dtoator  is  not  operating. 

Monthly. 

Continuous. 


ter  seal  at  the 
tall  be  at  least 
shall  be  level 


eal  at  the  en- 
be  at  least  90 


leeting  the  re- 

i)(1)(ii).  (a)(2). 

in  exothermic 
u  vapors  to  a 

i  of  sampling. 


w  monitoring 
ith  a  continu- 

alled  at  strip- 
Jipped  witha 
r. 

lonitoring  de- 
ipper  influent 
a  continuous 


the  flow  irv 
id  whether  a 
at  any  time 


f 
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Table  8  to  Subpart  YYY— Monitoring  Requirements  for  Control  Devices— Continued 

Control  device 

Monitoring  equipment  required 

Parameters  to  t>e  monitored 

Frequency 

1 

1 

Catalytic  Incinerator 

Flare  

Boiler  or  process 
heater  <44 
megawatts  and 
vent  stream  is  not 
mixed  with  the 
primary  fuel. 

Condenser 

GartXHi  Adsort>er 
(Regenerative). 

Carbon  Adsorber 
(Non-regenera- 
tive). 

Alternative  monitor- 

Temperature    monitoring    device    in- 
stalled  in  gas  stream   immediately 
before  and  after  catalyst  bed  and 
equipped    with    a    continuous    re- 
corder". 

Heat  sensing  device  installed  at  the 
pilot  light  and  equipped  with  a  con- 
tinuous recorder". 

Temperature    monitoring    device    in- 
stalled In  firebox  *  and  equipped  with 
continuous  recorder". 

Temperature    monitoring    device    in- 
stalled    at    condenser     exit     and 
equipped  with  continuous  recorder". 

Integrating   regeneration    stream   flow 
monitoring  device  having  an  accu- 
racy of  ±10  percent,  and. 

Carbon   bed   temperature   monitoring 
device. 

Organic  compound  concentration  mon- 
itoring device'. 

Other  parameters  may  be  monitored 
upon   approval   from   the   Adminis- 
trator in  accordance  with  the  require- 
ments in  §60.781  (e)(3). 

1.  Temperature  upstream  and  dovav 
stream  of  catalyst  bed. 

2.  Temperature  difference  across  cata- 
lyst bed. 

Presence  of  a  flame  at  the  pilot  light  ... 

* 

Combustion  temperature 

Condenser  exit  (product  side)  tempera- 
ture. 

1.  Total  regeneration  stream  mass  or 
volumetric  flow  during  cartwn  bed 
regeneration  cycle(s). 

2.  Temperature  of  cartxjn  t>ed  after  re- 
generation [and  within  15  minutes  of 
completing  any  cooling  cycle(s)]. 

Organic   compound    concentration    of 
adsort>er  exhaust. 

Continuous. 

Hourty  records  of  whether  the  monitor 
was  continuously  operating  and 
whether  the  pilot  flame  was  continu- 
ously present  dunng  each  hour. 

Continuous. 

Continuous. 

For  each  regeneration  cyde,  record 
the  total  regeneration  stream  mass 
or  volumetric  flow. 

For  each  regeneration  cyde  and  within 
15  minutes  of  completing  any  cool- 
ing cyde,  record  the  cartx>n  bed 
temperature. 

Daily  or  at  intervals  no  greater  than  20 
percent  of  the  design  cartwn  re- 
placement interval,  whichever  is 
greater. 

.     1 

i 

ing  parameters. 

* 

*  Monitor  may  be  Installed  in  the  firebox  or  in  the  ductwork  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchange  is  en- 
countered. 

""Continuous  recorder"  is  defined  in  §60.771  of  this  subpart. 

<^  As  an  alternative  to  conducting  this  monitoring,  an  owner  or  operator  may  replace  the  cartxin  in  the  cartwn  adsorption  system  with  fresh  car- 
bon at  a  regular  predetermined  time  interval  that  is  less  than  the  carbon  replacement  interval  that  is  determined  by  the  maximum  destgn  flow 
date  and  organic  concentration  in  the  gas  stream  vented  to  the  carbon  adsorption  system. 

Table  9  to  Subpart  YYY— Information  on  Process  Wastewater  Streams  To  Be  Submitted  With  Notification 

OF  Compliance  Status  »•" 

Process  unit  identification 
code' 

Stream 
identifi- 
cation code 

VOC  con- 
centration 
(ppmw)'^« 

Flow  rate 
(lpm)«f 

Group  1  or 
Group  2 1 

Compliance 
approach" 

Treatment 
process(es) 
identifi- 
cation' 

Waste  man- 
agement 
unit(s) 
identifi- 
cation 

Intended 
control  de- 
vice 

1 

- 

* 

- 

1 

•The  infonnation  s 
format. 
"Other  requiremeni 
'Also  include  ades 
<«  Except  when  §60 
« When  §  60.773(c) 
'Except  when  §60. 
1  Indicate  whether « 
"Cite  §60.779  com 
*  Identification  code 

sedfied 

s  forth 
Option 
773(c) 
is  used 
773(c) 
tream 
pliance 
s  shoul 

in  this  table  9 

e  Notification  c 
of  the  process 
is  used,  annua 
,  indicate  the  v 
s  used,  annua 
s  Group  1  or  C 
option  used. 
d  con-espond  tc 

must  be  subr 

f  Compliance  ! 
J  unit  (e.g.,  ber 
1  average  cone 
i/astewater  stre 
average  flowr 
iroup  2. 

)  those  listed  ir 

nittec 

statu 
izene 
entra 
am  is 
ate  a 

iTab 

;  howeve 

s  are  spec 
process 
tion  as  sp 
>  a  design 
s  specifiei 

le  lOoftf 

r,  it  may  be  su 

afied  in  §60.78 
unit). 

ecified  in  §60. 
ated  Group  1  v 
d  in  §60.773(b 

lis  subpart. 

bmitted  in  any 

4(c). 

773(b)  and  §61 
wastewater  st',£ 
land  §60.782. 

* 

format.  This  t 

D.782. 

.am. 

able  9  present 

s  an  example 
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TABLE  10  TO  Subpart  YYY-Information  for  Treatment  Processes  To  Be  Submitted  With  Notification  of 

Compliance  Status »b 


Treatment  process  Identification « 


Description  " 


Wastewater  stream(s)  treated' 


Monitoring  parameters' 


io^^.  '"'°""^"°"  ^^"^^  '"  '^'s  »^«  10  '""St  be  submitted;  however,  it  may  be  submitted  in  any  fomiat.  This  table  10  presents  an  example 

mother  requirements  for  the  Notification  of  Compliance  Status  are  specified  in  § 60.784(c)  of  this  suboart 
'  Identification  codes  should  correspond  to  those  listed  in  Table  9  of  this  subpart  suoparx. 

oDesCTiption  of  treatment  process  (e.g.,  steam  stripper) 
in  Ste  9  o?th"Sart'°'^  '°'  ^"^  wastewater  stream  treated  by  each  treatment  unit.  Identificatk,n  codes  should  correspond  to  entries  listed 
'Parameter(s)  to  be  monitored  or  measured  in  accordance  with  Table  7  and  §60.781  of  this  subpart. 

Table  11  to  Subpart  YYY-Information  for  Waste  Management  Units  To  Be  Submitted  With  Notification  of 

Compliance  Status  a- b 


Waste  management  unit  Identification 


^^e  infomiation  specified  in  this  table  11  must  be  submitted:  however,  it  may  be  submitted  in  any  fomiat.  This  table  11  presents  an  example 

cwiiS!fi^^®!I!5r'^  'k  ^h  ^*'''<=at'on  of  Compliance  Status  are  specified  in  §60.784(0  of  this  subpart 
'  Identification  codes  should  correspond  to  those  listed  in  Table  9  of  this  suboart  !'uop«*n. 

"  DesCTiption  of  waste  management  unit. 

r^To  '^'tSS^TaJ?;  rof'thTsK'  "''^  '"^''"'  °'  """""^  ''  ""*  ""'^'  management  unit.  Identification  codes  should  cor- 

Table  12  TO  Subpart  YYY-Information  on  Residuals  To  Be  Submitted  With  Notification  of  Compliance 

Status  "-b 


Residual  identi- 
fication ^ 


Residual  de- 
scription <* 


Wastewater 
stream  identi- 
fication « 


Treatment  proc- 
ess' 


Fate* 


Control  device 

identification 

code 


Control  device 
description'' 


Control  device 
efficiency  ■ 


^  Jje  information  specified  in  this  table  12  must  be  submitted:  however,  it  may  be  submitted  in  any  fom,at.  This  tabte  12  presents  an  example 

bother  requirements  for  the  Notification  of  Compliance  Status  are  specified  in  §60  784(c)  of  this  suboart 
^Name  or  iderrtification  code  of  residual  remov^  from  Group  1  wastewater  strlam  ^ 

; S®*??P^?"  °*  fssxlua'  (e-9-.  steam  stripper  A-1 3  overhead  condensates) 
'  Identification  of  stream  from  which  residual  is  removed. 
'Treatment  process  from  which  residual  originates 

Table  13  to  Subpart  YYY-Semiannual  Reporting  Requirements  for  Control  Devices  [§  60.784(f)] 


Control  Device 


Thermal  Incinerator 
CataJytic  Incinerator 


Reporting  Requirements 


1.  Report  all  daily  average*  temperatures  that  are  above  the  maximum  or  below  the  minimum  ooeratina  oa- 
S'^Ta  are'SS?^  '"  *''  ^^^^  °'  °P^"^*"«  ^"^^  ^"^  ^"  °^^"^  ^^^^  wh^suS^mSt 

^'^^  ^"  '*^''^.  ave'fQe*  upstream  temperatures  that  are  above  the  maximum  or  below  the  minimum  op- 
erating parameter  value  established  in  the  NCS  "  or  operating  pemiit.  Timimum  op- 


Carbon  Adsorl 


AI  Control  De 


CATION  OF 


irameters ' 


nts  an  example 


to  entries  listed 


FICATION  OF 


or  managed' 


its  an  example 


s  an  example 


s;  or  whether 


minimum  op- 
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Table  13  to  Subpart  YYY— Semiannual  Retorting  Requirements  for  Control  Devices  [§  60.784(f)}— 

Continued 


Corrtrol  Device 


Boiler  or  Process  Heater  with  a 
design  heat  Input  capacity  less 
than  44  megawatts  and  vent 
stream  is  not  mixed  with  the 
primary  fuel. 

Flare 

CoTKlenser 

Cartwn  Adsorber  


Reporting  Requirements 


Al  Control  Devices 


2.  Report  all  daHy  average*  temperature  differences  across  the  catalyst  bed  tfiat  are  above  the  maximum  or 
below  the  minimum  operating  parameter  value  estalstished  in  th&NCS"  or  operating  permiL 

3.  Report  all  operating  days  when  insufficient  monitoring  data  are  collected.  <" 

1.  Report  all  daily  average*  firebox  temperatures  ttiat  are  above  ttie  maximum  or  below  ttie  minimum  operat- 
ing parameter  value  estalJlished  in  the  NCS*"  or  operating  permit  and  all  operating  days  wtien  insuffictent 
monitoring  data  are  collected.  •= 

1 .  Report  the  duration  of  all  periods  wtien  all  pilot  flames  are  absent 

1.  Report  all  daHy  average*  exit  temperatures  that  are  above  the  maximum  or  below  the  minimum  operating 

parameter  value  established  in  the  NCS*-  or  operating  permit  and  all  operating  days  when  insufficient  mon- 

itoring  data  are  collected. " 

1 .  Report  all  carbon  bed  regeneration  cycles  when  the  total  regeneration  stream  mass  or  volumetric  flow  is 
above  the  maximum  or  below  the  minimum  operating  parameter  value  established  in  ttie  NCS»  or  operat- 
ing permit 

2.  Report  all  carbon  bed  regeneration  cycles  during  wtiich  the  temperature  of  the  carbon  bed  after  regenera- 
tion is  above  Vne  maximum  or  below  the  minimum  operating  parameter  value  established  in  the  NCS'>  or 
operating  permit 

3.  Report  all  operating  days  when  insufficient  monitoring  data  are  collected.'' 

1.  Report  the  times  and  durations  of  all  periods  wtwn  Vne  vent  stream  is  diverted  tfvough  a  bypass  line  or 
the  nnnitor  is  not  operating,  or 

2.  Report  all  monthly  inspections  that  show  the  valves  are  moved  to  ttie  diverting  position  or  the  seal  has 
been  changed. 


•The  daily  average  is  the  average  of  all  values  recorded  during  the  operating  day,  as  specified  in  § 60.785(e)  of  this  subpart 
»  NCS  -  Notificaoon  of  Compliance  Status  described  in  660.784(c)  of  this  subpart. 
'The  semiannual  reports  shall  include  the  duration  of  periods  when  monitoring  data  are  not  collected  for  each  excursion 
§  60.784(d)(3)  of  this  subpart. 


as  defined  in 


Table  14  to  Subpart  yyy— Compound  and  Default  Bkdrates  Used  for  Compliance  Demonstrations  for 

Enhanced  Biological  Treatment  Processes  (see  §6a783(H)) 


Compound  name 


Acetonitrile  •• 

Acetophenone ~ 

Acrylonitriie 

Bipfienyl  

Chlorc^iAnzAOO  ..  ..............•••..••••••••.••••.■••••••••••••••••••••••••••••••••••••••••••••••••••••••••"••••'•"••"■"••"••"""•""*•"•*""•"•*••"""**'■"" 

Dichloroelhyl  Ether  (bis  (2-diioroeihyl  ettier) 

Diethyl  Sultate 

Dimethyl  Hydrazine  (1.1-)  

Dimethyl  Sulfate 

Dinitrophenol  (2.4-)  - 

Dinitrotokjene  (2,4-) 

Dioxane  (1 ,4-)  (1 .4-diethytene  oxide)  - - »• 

Ethytene  Glycol  Dimethyl  Ether „ 

Ethylene  Glycol  Monobutyf  Ether  Acetate .*  - 

Ethylene  Glycol  Monomethyl  Ether  Acetate 

Hexachlofobenzene • 

Isophorone - 

Methanol  - 

Methyl  Methacrylate -••" 

Nitrobenzene - 

Tduidine  (-o) 

Trichlorobenzene(1.2.4-) - 

Trichlofophenol  (2,4.5-) 

Triethytemine 

I  i  ■ — ■ ■ 

[  ■ 


Biorate,  K1 
UgMLVSS-hr 


0.100 
0.538 
0.750 
5.643 

10.000 
0.246 
.0105 
0.227 
0.178 
0.620 
0.784 
0.393 
0.364 
0.496 
0.159 

16.179 
0.596 
0.200 
4.300 
2.300 
0.859 
4.393 
4.477 
1.064 


3.  Part  60  is  amended  by  adding 
appendix  }  to  read  as  follows: 

Appendix  J  to  Part  80 — How  to  DetermiBe 
Hmry'*  Law  CoDstants,  Fm  VahioB.  Fr 
Vahin.  aad  Fe  Values  for  Orsanic 
Coapoaads 

1.  Use  of  Appendix  and  General 
fyiformatjon.  This  appendix  has  four  sections. 


Section  2  contains  the  procedures  for 
determining  Henry's  kw  constants,  fraction 
measured  (Fm)  values,  fraction  removed 
values  (Fr),  and  fraction  emitted  (Fe)  values 
for  an  individual  chemical.  Section  3 
describes  how  to  locate  certain  resources.  - 
Section  4  contains  five  tables  and  thirteen 
forms. 


1.1  You  should  use  this  appendix  if  you 
need  to: 

1.  Determine  whether  a  chemical  has  a 
Henry's  law  constant  at  25°  C  that  is  less  than 
0.1  y/x  atmosphere  per  mole  fraction  (see 
section  2.1). 

2.  Determine  a  fraction  measured  (Fm) 
value  for  a  chemical  (see  section  2.2). 
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3.  Subtract  the  concentration  of  a  chemical 
from  a  Method  25D  concentration  (see 
section  2.3). 

4.  Determine  the  fraction  removed  (Fr) 
value  for  a  chemical  that  has  a  Henry's  law 
constant  at  25°  C  that  is  greater  than  or  equal 
to  0.1  y/x  atmosphere  per  mole  fraction  (see 
section  2.4). 

5.  Determine  the  fraction  emitted  (Fe) 
value  for  a  chemical  that  has  a  Henry's  law 
constant  at  25*  C  that  is  greater  than  or  equal 
to  0.1  y/x  atmosphere  per  mole  fraction  (see 
section  2.5). 

6.  Calculate  a  Henry's  law  constant  at  a 
specific  temperature  using  a  Henry's  law 
constant  at  a  different  temperature  for  the 
same  chemical  (see  section  2.6). 

1.2  This  appendix  requires  documentation 
for  some  procedures.  The  referencing 
subpart,  i.e..  the  rule  to  which  you  are 
complying,  may  require  additional 
recordkeeping  and  may  specify  records 
concerning  this  appendix  that  are  to  be 
included  in  reports. 

1.3  When  the  term  "WATERS"  is  used  in 
this  appendix,  the  terra  "WATERS,  or 
updates  to  WATERS"  must  be  used  for  the 
purposes  of  this  appendix.  When  the  term 
"CHEM9"  is  used  in  this  appendix,  the  term 
"CHEM9,  or  updates  to  CHEM9  "  must  be 
used  for  the  purposes  of  this  appendix.  When 
the  terms  "waste"  or  "wastewater"  are  used 
in  this  appendix,  the  term  "waste  or 
wastewater,  as  applicable  to  the  referencing 
subpart"  must  be  used  for  the  purposes  of 
this  appendix.  When  the  terms  "Henry's  law 
constant"  or  "Henry's  law  constants"  are 
used  in  this  appendix,  the  terras  "Henry's 
law  constant(s)  with  units  of  atmosphere  per 
mole  fraction"  must  be  used  for  the  purposes 
of  this  subpart. 

2.  Procedures. 

2. 1     How  to  determine  whether  a  chemical 
has  a  Henry's  law  constant  at  25°  C  that  is 
less  than  0. 1  y/x.  You  must  use  one  of  the 
following  to  determine  whether  a  chemical 
has  a  Henry's  law  constant  that  is  less  than 
0.1  y/x  atmosphere  per  mole  fraction. 

2.1.1  Use  Table  1.  The  chemicals  listed  in 
Table  1  have  a  Henry's  law  constant  at  25° 
C  that  is  less  than  0.1  y/x  atmosphere  per 
mole  fraction. 

2.1.2  Use  CHEM9  or  WATERS.  Use  CHEM9 
or  WATERS  to  determine  the  Henry's  law 
constant  at  25°  C.  You  must  know  compound 
properties,  such  as  solubility  in  water  and 
vapor  pressure,  and  the  structure  of  the 
compound  to  estimate  a  Henry's  law  constant 
using  GHEM9  or  WATERS. 

2.1.3  Determine  experimentally.  The 
Henry's  law  constant  may  be  measured  by 
several  laboratory  techniques.  These 
techniques  can  be  categorized  as  either  two 
phase  closed  systems  techniques  or  open 
system  techniques. 

2.1.3.1  Two  phase  closed  systems.  For  two 
phase  closed  system  techniques,  the  volume 
of  each  phase  and  two  concentration 
measurements  are  needed.  The  concentration 
measurements  are:  (1)  concentration  in  one  of 
the  phases,  and  (2)  either  the  concentration 
in  the  other  phase  or  the  total  concentration 
in  both  phases.  Use  Form  1  to  calculate  the 
Henry's  law  constant  for  two  phase  closed 
systems. 

2.1.3.2  Open  systems.  For  open  systems,  gas 
is  passed  through  a  liquid  volume  containing 


the  compound.  The  Henry's  law  constant  is 
calculated  from  the  rate  of  stripping  of  the 
compound  from  the  water.  Use  Form  2  to 
calculate  the  Henry's  law  constant  for  open 
systems. 

2.1.4    Calculate  a  Henry's  law  constant  at 
25°  C  from  a  Henry's  law  constant  at  a 
different  temperature  for  the  same  chemical 
Use  the  procedures  specified  in  section  2.6 
to  calculate  a  Henry's  law  constant  at  25°  C 
from  a  Henry's  law  constant  at  a  different 
temperature  for  the  same  chemical. 
2.2.     How  to  determine  a  Fm  value  for  a 
chemical.  Fm  means  compound-specific 
fraction  measured  factor,  and  it  has  the  units 
of  mass  measured  by  Method  25D  divided  by 
the  total  mass  in  the  wastewater.  You  must 
use  one  of  the  following  to  determine  the  Fm 
value  for  a  chemical. 

2.2.1  Use  Table  1  or  Table  2.  To 
determine  the  Fm  value  for  a  chemical  with 
a  Henry's  law  constant  at  25°  C  that  is  less 
than  0.1  y/x  atmosphere  per  mole  fraction, 
use  the  Fm  value  listed  for  the  chemical  in 
Table  1.  To  determine  the  Fm  value  for  a 
chemical  with  a  Henry's  law  constant  at  25° 
C  that  is  greater  than  or  equal  to  0.1  y/x,  use 
the  Fm  value  listed  for  the  chemical  in  Table 
2. 

Note  to  section  2.2.1:  Table  1  and  Table  2 
include  Fm  values  for  Method  25D  and  for 
Method  305.  Unless  otherwise  sptecified  in 
this  appendix  or  the  referencing  subpart,  use 
the  Fm  values  for  Method  25D. 

2.2.2  Use  CHEM9.  Use  CHEM9  to 
determine  an  Fm  value.  You  must  know  the 
structure  of  the  chemical  and  certain  other 
compound  properties,  e.g.,  boiling  point, 
Antoine's  coefficients,  vapor  pressure,  and 
solubility  in  water,  to  estimate  an  fm  value 
using  CHEM9.  The  accuracy  of  the  computer 
estimation  procedure  depends  on  the  nature 
of  the  compound  and  the  quality  of  the 
available  data.  The  procedure  is  flexible  in 
that  the  method  can  be  used  with  a  variety 
of  different  types  of  compound  data.  You 
must  confirm  and  document  the  compound 
properties  used  as  inputs  for  CHEM9  and  the 
lack  of  availability  for  missing  compound 
properties.  In  some  cases,  this  method  is  not 
acciirate,  especially  with  missing  compound 
properties.  Before  accepting  the  estimation 
values  of  CHEM9  in  these  cases,  you  must 
document  the  consistency  of  the  predicted 
values  with  other  related  experimental  data. 

2.2.3  Measure  the  Fm  value.  Spike  a 
sample  of  waste  with  a  known  amount  of  the 
compound  of  interest.  Measure  the 
concentration  of  the  sample  using  Method 
25D.  The  Fm  value  for  the  recovery  of  a 
specific  chemical  is  the  ratio  of  the  Method 
25D  concentration  to  the  actual  concentration 
in  the  waste  sample.  You  must  minimize  loss 
of  organic  compounds  during  sample 
collection  and  analysis,  and  maintain  sample 
integrity.  An  example  of  acceptable  sampling 
and  handling  procedures  are  the  sampling 
and  handling  requirements  in  Method  25D. 

2.2.4  Extrapolating  a  Method  25D  Fm 
Value  from  a  Method  305  Fm  value.  Method 
305  measures  the  recovered  concentration, 
not  the  actual  concentration  in  the 
wastewater.  The  Method  25D  correction 
value  may  be  obtained  frtDm  the  Method  305 
value  and  the  ratio  of  the  Method  250  value 
to  the  Method  305  value  for  that  compound. 


This  ratio  for  a  compound  is  independent  of 
the  wastewater  and  may  be  determined  once 
for  each  compound. 

2 . 3     How  to  subtract  a  chemical  from  a 
Method  25D  concentration.  You  must  follow 
the  procedures  specified  in  sections  2.3.1 
through  2.3.5  to  subtract  a  chemical's 
concentration  from  the  total  concentration 
measured  by  Method  25D.  You  may  only 
subtract  from  the  total  Method  25D 
concentration  compounds  for  which  you 
have  a  measured  concentration  (i.e.,  you 
must  not  subtract  compounds  for  which  test 
results  are  below  the  quantification  limit.)  If 
an  Fm  value  cannot  be  determined  for  a 
chemical,  the  concentration  of  the  chemical 
cannot  be  subtracted  from  the  Method  25D 
results.  You  must  follow  the  procedures  in 
Form  3  to  subtract  a  chemical  from  a  Method 
25D  concentration.  Form  4  provides  an 
example. 

2.3.2  Determine  the  concentration  for 
each  chemical  in  the  wastewater  stream  that 
will  be  subtracted  from  the  Method  25D 
concentration.  The  concentration  for  each 
chemical  must  be  determined  using  a  method 
and  sampling  procedure  specified  in  the 
referencing  subpart.  Methods  other  than 
Method  25D  and  Method  305  are  considered 
alternative  methods  for  the  purposes  of  this 
appendix. 

2.3.3  Determine  the  correct  Fm  value.  If 
an  Fm  value  is  needed,  use  the  procedures 
in  section  2.2  of  this  appendix  to  determine 
the  correct  Fm  value. 

2.3.4  Adjust  the  concentration  of 
chemicals  which  may  be  subtracted  from  the 
Method  25D  concentration.  You  must 
multiply  the  concentration  of  the  chemical 
measured  by  the  alternative  method  (i.e.,  a 
method  that  is  not  Method  25D  or  Method 
305  and  that  is  specified  in  the  referencing 
subpart)  by  the  Method  25D  Fm.  The  product 
will  be  the  adjusted  concentration  for  that 
chemical.  This  adjustment  must  be  done  for 
each  chemical  you  subtract  from  the 
concentration  measured  by  Method  25D. 

2.3.5  Subtract.  Subtract  the  product(s) 
you  calculated  from  the  Method  25D 
concentration. 

2.4    How  to  determine  an  Fr  value  for  a 
chemical  with  a  Henry's  law  constant  at  25° 
C  that  is  greater  than  or  equal  to  0. 1  y/x.  Fr 
means  fraction  removal  value  and  is  unitless. 
You  must  use  one  of  the  following  to 
determine  a  Fr  value. 

2.4. 1  Use  Table  2.  Use  the  Fr  value  listed 
for  the  chemical  in  Table  2.  The  chemicals 
listed  in  table  2  have  a  Henry's  law  constant 
at  25'  C  that  is  greater  than  or  equal  to  0.1 
y/x. 

2.4.2  Use  0.99.  Assign  an  Fr  value  of  0.99 
to  any  chemical.  This  is  the  highest  Fr  value 
that  is  assigned  to  a  chemical. 

2.4.3  Use  CHEM9.  Use  CHEM9  to 
determine  the  Fr  value  of  a  cheraical.  You 
must  know  the  compound  structure  and  the 
Henry's  law  constant  at  100°  C  to  estimate  an 
Fr  value  using  CHEM9.  The  Henry's  law 
constant  at  100°  C  for  a  chemical  must  be 
determined  as  specified  in  either  section 
2.4.3.1,  2.4.3.2.  or  2.4.3.3.  The  method  used 
to  determine  the  Henry's  law  constant  at  100° 
C  for  a  chemical  must  be  documented. 

2.4.3.1     Determine  Henry's  law  at  100°  C 
experimentally.  The  Henry's  law  constant 
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may  be  measured  by  several  laboratory 
techniques.  These  techniques  can  be 
categorized  as  either  two  phase  closed 
systems  techniques  or  open  system 
techniques. 

2.4.3.1.1  Two  phase  closed  systems.  For 
two  phase  closed  system  techniques,  the 
volume  of  each  phase  and  two  concentration 
measurements  are  needed.  The  concentration 
measurements  are:  (1)  concentration  in  one  of 
the  phases,  and  (2)  either  the  concentration 
in  the  other  phase  or  the  total  concentration 
in  both  phases.  Use  Form  1  to  calculate  the 
Hemy's  law  constant  for  two  phase  closed 
systems. 

2.4.3.1.2  Open  systems.  For  open 
systems,  gas  is  passed  through  a  liquid 
vohune  containing  the  compound.  The 
Hmry's  law  constant  is  calculated  from  the 
rate  of  stripping  of  the  compound  from  the 
water.  Use  Form  2  to  calculate  the  Henry's 
law  constant  for  open  systems. 

2.4.3.2  Calculate  a  Henry's  law  constant 
at  toff"  Cfrom  a  Henry's  law  constcmt  at  a 
different  temperature  for  the  same  chemical. 
Use  the  procedures  in  section  2.6  to  calculate 
a  Henry's  law  constant  at  100*  C  from  a 
Henry's  law  constant  at  a  different 
temperature  for  the  same  chemical. 

2.4.3.3  Literature  Value.  Experimental 
values  of  Henry's  law  constants  at  a  100'  C 
for  some  chemicals  are  available  in  data 
bases  or  reported  in  the  literature.  You  must 
provide  the  reference  for  and  description  of 
any  database  or  literature  you  used. 

2.5    How  to  determine  an  Fe  value  for  a 
chemical  that  has. a  Henry's  law  constant  at 
25"  C  that  is  greater  than  or  equal  to  0.1  yl 
X.  Use  the  appropriate  Fe  value  as  specified 
in  the  referencing  subpart. 

2.5.1    Default  Fe  values  for  emissions  from 
both  the  individual  drain  system  and  the 
treatment  process.  You  must  measure  the 
temjjerature  of  the  wastewater  stream  at  the 
point  of  determination,  unless  another 
location  is  specified  by  the  referencing 
subpart.  If  the  temperature  of  the  wastewater 
stream  is  less  than  or  equal  to  35°  C,  you  may 


use  the  default  Fe  values  listed  in  either 
Table  2  or  Table  3.  If  the  temperature  of  the 
wastewater  stream  is  greater  than  35°  C,  you 
must  use  the  debult  Fe  values  listed  in  Table 
3. 

2.5.1.1  Use  Table  2.  To  use  Table  2,  use 
the  default  Fe  value  listed  for  the  chemical 
in  Table  2. 

2.5.1.2  Use  Table  3.  You  must  either  use 
a  default  Fe  listed  in  Table  3  or  use  Table  3 
to  interpolate  an  Fe  value.  To  use  Table  3, 
you  must  determine  the  chemical's  Henry's 
law  constant  at  the  temperature  you 
measured  for  the  wastewater  stream.  You 
must  find  this  Henry's  law  constant  in  the 
table  and  select  an  Fe  value  greater  than  or 
equal  to  the  Fe  value  that  corresponds  to  the 
Henry's  law  constant. 

^2.5.2    Site-specific  Fe  values  for  emissions 
from  the  individual  drain  system.  Use 
WATERS  and  Forms  6  and  7  for  each  type 
of  waste  management  unit  modeled  and 
Forms  8  through  13,  as  appropriate  for  the 
different  types  of  waste  management  imits. 
(Note  that  this  Fe  value  does  not  include  Fe 
values  for  the  treatment  process.) 

2.5.3     Default  Fe  values  for  emissions  from 
the  biological  treatment  process  (Fet).  The 
defeult  Fe  values  in  Table  4  and  Table  5  are 
Fe  values  for  the  biological  treatment  system 
(i.e.,  the  wastewater  treatment  plant)  and 
have  been  assigned  the  abbreviation  "Fet" 
You  must  measure  the  temperature  of  the 
wastewater  stream(s)  treated  in  the  biological 
treatment  system  at  the  inlet  to  the  biological 
treatment  system  (e.g.,  at  the  bar  screen).  If 
the  tem{)erature  of  the  wastewater  stream(s) 
is  less  than  or  equal  to  35°  C,  you  must  use 
either  Table  4  or  Table  5  to  determine  the  Fet 
value.  If  the  temperature  of  the  wastewater 
stream  is  greater  than  35°  C,  you  must  use 
Table  5  to  determine  the  Fet  value. 

2.5.3.1  Use  Table  4.  To  use  Table  4,  use 
the  defeult  Fet  value  listed  for  the  chemical 
in  Table  4. 

2.5.3.2  Use  Table  5.  To  use  Table  5,  you 
must  either  use  a  default  Fet  listed  in  Table 
5  or  use  Table  5  to  interpolate  an  Fet  value. 


You  must  determine  the  chemical's  Henry's 
law  constant  at  the  temjierature  you 
measured  for  the  wastewater  stream.  You 
must  find  this  Henry's  law  constant  in  the 
table'and  select  an  Fet  value  greater  than  or 
equal  to  the  Fet  value  that  corresponds  to  the 
Henry's  law  constant. 

2.6    How  to  calculate  a  Henry's  law 
constant  from  a  Heruys  law  constant  at  a 
different  temperature  for  the  same  chemical. 
Use  WATERB  and  Form  5  to  estimate  a 
Henry's  law  constant  from  a  Henry's  law 
constant  at  a  different  temperature  for  the 
sam«r  chemical. 

3.  Location  of  resources. 

3.1  Where  to  find  information  on  CHEM9 
and  WATERS. 

3.1.1  CHEM9  and  WA  TER8  access  via 
Internet.  You  can  find  CHEM9  and  WATERS 
on  the  Internet  by  accessing  EPA's 
Technology  Transfer  Network  (TTN)  via  the 
Internet.  The  Internet  address  is:  http:// 
www.epa.gov/ttn/chief/software.html.  If  you 
need  more  information  on  the  TTN,  contact 
the  systems  operator  at  (919)  541-53S4. 

3.1.2  Procedures  used  in  CHEM9.  Reports 
describing  the  CHEM9  procedures  for 
estimating  Fm,  Fr,  and  Fe  values  are  in 
Docket  Number  A-94-32,  Item  IV-A-1.  The 
database  for  CHEM9  is  not  available  as  a  hard 
copy. 

Docket  No.  A-94-32  is  available  for  public 
inspection  and  copying  between  8:00  a.m. 
and  5:30  p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall,  Room 
M-1500.  first  floor,  401  M  Street  SW. 
Washington,  DC  20460,  or  by  calling  (282) 
260-7548  or  260-7549.  A  reasonable  fee  may 
be  charged  for  copying. 

3.2  Methods. 

Method  25D  can  be  found  in  40  CFR  part 
60,  Appendix  A. 

Method  305  can  be  found  in  40  CFR  part 
63,  Appendix  A. 

4.  Tables  and  Forms.  This  section  contains 
5  tables  and  13  forms. 


Table  1  of  Appendix  J— FM  Values  for  Henry's  Uw  Constants  at  25°C  Less  Than  0.1  (Y/X)  Atmospheres 
'  per  Mole  Fraction 

I  (Use  with  Section  2.1] 


Compound 


1H  IMIDAZOLE  

2,4  D 

2,4,5  BENZOIC  ACID 

2-HYDROXYETHANAL  

3,4-DIMETHYLPHENOL  xylend  

3,5-DIBROMO-4HYDROXYBENZONITRILE 

3-oxopropanoic  acid 

4-oxobutanoic  acid 

5-oxopentanoic  acid 

acetaldol 

acetamide 

ACETYL-2-THIOUREA.  1-  

ACETYL-&-HYDROXYPIPERIDINE  3 

ACETYLAMINOFLUORENE,  2- 

ACETYLPIPERIDINE  3 

acridine  orange* 

acridine  yellow* 

acrylamide 

ACRYLIC  ACID 

adamantane  DICARBOXYUC  ACliJ 


Y/X 


0.000004 
0.000000 
0.000007 
0.001400 
0.004200 
(foil  700 
0.007900 
0.011100 
0.013900 

aooi90o 

0.000100 
0.001600 
0.038900 
0.074400 
0.006900 
a013300 
0.000400 
0.000015 
0.011000 
0.002600 


Fm25D 


0.001 
0.151 
0.000 
0.031 
0.018 
0.021 
0.002 
0.004 
0.005 
0.011 
0.305 
0.034 
0.001 
0.020 
0.151 
0.050 
0.001 
0.003 
0.431 
0.001 


Fm305 


0.001 
0.167 
0.000 
0.059 
0.017 
0.033 
0.004 
0.006 
0.007 
0.016 
0.463 
0.053 
0.001 
0.018 
0.175 
0.049 
0.001 
0.003 
0.643 
0.001 
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TABLE  1  OF  APPENDIX  J.-FM  VALUES  FOR  HENRY'S  Uw  CONSTANTS  AT  25°C  LESS  THAN  0.1  (Y/X)  ATMOSPHERES 

PER  Mole  Fraction— Continued 

[Use  with  Section  2.1) 


Compound 


ADENINE 

ADIPIC  ACID 

ADIPONITRILE 

ALACHLOR  (M) 

alpha-PICOLINE 

AMETRYN  

AMINOBIPHENYL.  4- 

AMINOETHYLPIPERAZINE 

AMINOPHENOL.  3- 

AMINOPYRIDINE.  4-  

ANILINE 


ANISIDINE,  o-  

ANTHRAQUINONE  

ATRAZINE  (M)  

BENZENE  ACETIC  ACID  

BENZENE  ARSONIC  ACID  (M) 

BENZENE  DICARBOXYLIC  ACID  .. 

BENZENE  SULFONIC  ACID  (M)  

BENZIDINE  

BENZO  (A)  ANTHRACENE  

BENZO(A)  PYRENE  

BENZO  (ghi)  PERYLENE  

BENZO  (k)  FLUORANTHENE  

BENZOIC  ACID 

BENZOTHIAZOLONE  2  (2H)-* 

BENZYL  ALCOHOL  ..„ 

BHC,  gamma- 

BIS  (2-ETHYLHEXYL)  PHTHALATE  '."'.'.'. 
BROMOCHLOROMETHYL  ACETATE 

BUTYL  CELLOSOLVE  

BUTYL-m-CRESOL  MONO  T  

BUTYL-p-CRESOL  MONO  T 

BUTYRIC  ACID  

CAPROLACTAM  

CAPROLACTONE 

CATECHOL  

CHLORACETOPHENONE.  2- 

CHLORO  (-P)  CRESOL  (-m) 

CHLORO-1,  2-ETHANE  DIOL  (M) 
CHLORO-2.  5-DIKETOPYRROLIDINE  3  (M) 
CHLOROACETIC  ACID  .... 

CHLOROANILINE.  p- 

CHLOROBENZOPHENONE  (PARA)   

CHLOROBENZYLATE  

CHLOROHYDRIN,  a  3  CHLORO  1.  2  PROPAn' 
CHLOROPHENOL  POLYMERS  (M)  .. 

CHLOROPHENOL-4  

CHOLINE  CHLORIDE  

CHRYSENE  

CITRIC  ac;d :. 

CREOSOTE  (M)  

CRESOL 


CRESOL  (-m)  

CRESOL  (-0)  

CRESOL  (-P)  

CUMYLPHENOL-4  .... 

CYANIDE  methyl 

CYANOMETHYL  BENZOATE  4  (M)' 

DIAZINON  

DIBENZO  (a,h )  ANTHRACENE""!! 
DIBUTYLPHTHALATE  .... 
DICHLORO-(2,6)-NITROANiLiNE  (4)  (M)"." 

DICHLOROANILINE  2.  3  

DICHL0R0BENZ0NITRILE,2  ,6- 
DICHLOROPHENOL  2.  5  

DICHLOROTETRAHYDROFURAN  3  4"(M)" 

DICHLORVOS 

DIETHANOLAMINE 

DIETHYL  (N.  N)  ANILINE  


Y/X 


Fm25D 


Fm305 


0.000005 

0.001 

0.002 

0.000003 

0.001 

0.001 

0.000700 

0.004 

0.004 

0.001800 

0.090 

0.090 

0.025900 

0.870 

0.842 

0.000001 

0.001 

0.001 

0.017200 

0.012 

0.011 

0.000021 

0.001 

0.001 

0.003400 

0.035 

0.040 

0.000005 

0.000 

0.001 

0.097800 

0.142 

0.138 

0.097200 

0.011 

0.013 

0.000200 

0.001 

0.001 

0.000200 

0.117 

0.117 

0.025500 

0.014 

0.015 

0.000006 

0.124 

0.124 

0.000900 

0.001 

0.001 

0.043900 

0.146 

0.146 

0.000001 

0.000 

0.000 

0.000077 

0.121 

0.095 

0.000077 

1.267 

1.000 

0.002800 

0.006 

0.005 

0.000059 

0.001 

0.001 

0.001000 

0.003 

0.003 

0.065600 

0.121 

0.123 

0.033900 

0.069 

0.067 

0.027400 

1.035 

0.973 

0.016700 

0.317 

0.327 

0.010400 

0.342 

0.541 

0.014600 

0.095 

0.120 

0.052100 

0.042 

0.039 

0.052100 

0.042 

0.039 

0.096100 

0.089 

0.124 

0.000200 

0.002 

0.003 

0.071100 

0.205 

0.248 

0.000002 

0.000 

0.000 

0.048400 

0.161 

0.152 

0.009100 

0.029 

0.028 

0.005400 

0.999 

0.999 

0.003700 

0.430 

0.430 

0.003600 

0.020 

0.028 

0.014700 

0.069 

0.067 

0.000200 

0.313 

0.283 

0.000028 

0.000 

0.000 

0.000300 

0.003 

0.004 

0.005600 

0.000 

0.000 

0.062200 

0.032 

0.031 

0.000600 

0.012 

0.015 

0.000066 

0.006 

0.004 

0.000000 

0.000 

0.000 

0.004400 

0.025 

0.025 

0.090000 

0.049 

0.047 

0.039400 

0.035 

0.033 

0.091200 

0.057 

0.055 

0.039700 

0.028 

0.027 

0.093300 

0.002 

0.002 

0.001500 

0.328 

0.417 

0.000700 

0.128 

0.128 

0.001200 

0.001 

0.001 

0.002100 

0.001 

0.001 

0.015600 

0.002 

0.002 

0.000400 

0.122 

0.122 

0.029900 

0.049 

0.047 

0.064400 

0.338 

0.322 

0.086100 

0.151 

0.148 

0.007800 

0.303 

0.303 

0.019000 

0.008 

0.011 

0.000000 

0.000 

0.000 

0.003200 

0.964 

0.907 

DIETHYL  PRO 
DIETHYLENE  ( 
DIETHYLENE  ( 
DIETHYLENE  < 
DIETHYLENE  ( 
DIETHYLENE  < 
DIETHYLENE  ( 
DIETHYLENE! 
DIETHYLHYDF 
DIETHYLTHIO 
DIMETHOATE 
DIMETHYL  CA 
DIMETHYL  DIJ 
DIMETHYL  FO 
DIMETHYL  HY 
DIMETHYL  PH 
DIMETHYLAM 
DIMETHYLBEf 
DIMETHYLBEI 
DIMETHYLSUI 
DIMETHYLSUI 
DINITRO-o-CP 
DIPHENYLHYI 
DIPROPYLENI 

ENDRIN  

EPINEPHRINE 
ETHANOLAMI 
ETHYL  CARB/ 
ETHYL  MORP 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Gl 
ETHYLENE  Ji 
ETHYLPHENC 
FLUOROACEl 
FORMALDEH' 
FORMAMIOE 
FORMIC  ACIC 
FUMARIC  ACI 
GLUTARIC  AC 
GLYCERIN  (G 
GLYCINAMIDI 
GLYOXYLIC  A 
GLYPHOSATE 
GUANIDINE,  I 

GUTHION  

GYLCIDOL  ... 
HEXAMETHYI 
HEXAMETHYI 
HEXANOIC  A( 
HYDRAZINE  . 
HYDROCYAN 
HYDROQUIN( 
HyDR0XY-(2) 
HYDROXYPR 
INDENO(1,2.3 
LEAD  ACETA 
LEAD  SUBAC 
LEUCINE  (M) 
MALATHION  I 
MALEIC  ACID 
MALEIC  ANH' 
MALIC  ACID  I 
MESITYL  0X1 
METHANE  SL 


MOSPHERES 


Fm305 


0.002 

0.001 

0.004 

0.090 

0.842 

0.001 

0.011 

0.001 

0.040 

0.001 

0.138 

0.013 

0.001 

0.117 

0.015 

0.124 

0.001 

0.146 

0.000 

0.095 

1.000 

0.005 

0.001 

0.003 

0.123 

0.067 

0.973 

0.327 

0.541 

0.120 

0.039 

0.039 

0.124 

0.003 

0.248 

0.000 

0.152 

0.028 

0.999 

0.430 

0.028 

0.067 

0.283 

0.000 

0.004 

0.000 

0.031 

0.015 

0.004 

0.000 

0.025 

0.047 

0.033 

0.055 

0.027 

0.002 

0.417 

0.128 

0.001 

0.001 

0.002 

0.122 

0.047 

0.322 

0.148 

0.303 

0.011 

0.000 

0.907 
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Table  1  of  Appendix  J— FM  Values  for  Henry's  Uw  Constants  at  25''C  Less  Than  0.1  (Y/X)  Atmospheres 

PER  Mole  Fraction — Continued 

[Use  with  Section  2.1] 


Compound 


DIETHYL  PROPIONAMIDE,  2aN  (M)  

DIETHYLENE  GLYCOL  

DIETHYLENE  GLYCOL  DIMETHYL  ETHER  

DIETHYLENE  GLYCOL  MONOBUTYL  ETHER  ... 
DIETHYLENE  GLYCOL  MONOETHYL  ETHER  ... 
DIETHYLENE  GLYCOL  MONOETHYL  ETHER  A 
DIETHYLENE  GLYCOL  MONOMETHYL  ETHER 

DIETHYLENETRIAMINE  

DIETHYLHYDRAZINE  N,  N  

DIETHYLTHIOPHOSPHATEBENZO  M  ETHYL  P 

DIMETHOATE  (M)  

DIMETHYL  CARBAMOYL  CHLORIDE 

DIMETHYL  DISULFIDE  

DIMETHYL  FORMAMIDE  

DIMETHYL  HYDRAZINE  (1,  1) 

DIMETHYL  PHTHALATE  

DIMETHYLAMINOAZOBENZENE,4-  

DIMETHYLBENZ  (A)  ANTHRACENE  (7.  12)  

DIMETHYLBENZIDINE  3.3  

DIMETHYLSULFONE  

DIMETHYLSULFOXIDE  

DINITRO-o-CRESOL  (4,  6)  

DIPHENYLHYDRAZINE  (1.  2) 

DIPROPYLENE  GLYCOL  

ENDRIN  

EPINEPHRINE  (M) 

ETHANOLAMINE  (mono-)  

ETHYL  CARBAMATE  

ETHYL  MORPHOLINE.  ethyl  diethylene  

ETHYLENE  GLYCOL 

ETHYLENE  GLYCOL  MONOBUTYL  ETHER  

ETHYLENE  GLYCOL  MONOETHYL  ETHER  

ETHYLENE  GLYCOL  MONOETHYL  ETHER  AC 
ETHYLENE  GLYCOL  MONOMETHYL  ETHER  .. 
ETHYLENE  GLYCOL  MONOPHENYL  ETHER  ... 
ETHYLENE  GLYCOL  MONOPROPYL  ETHER  .. 

ETHYLENE  THIOUREA 

ETHYLPHENOL,  3- 

FLUOROACETIC  ACID,  SODIUM  SALT*  

FORMALDEHYDE 

FORMAMIDE 

FORMIC  ACID 

FUMARICACID  

GLUTARIC  ACID „ 

GLYCERIN  (GLYCEROL)  

GLYCINAMIDE 

GLYOXYLIC  ACID  « 

GLYPHOSATE  

GUANIDINE,  NITROSO*  

GUTHION  

GYLCIDOL  

HEXAMETHYLENE  1 . 6  DIISOCYANATE  

HEXAMETHYLPHOSPHORAMIDE  

HEXANOIC  ACID 

HYDRAZINE  

HYDROCYANIC  ACID  (M) 

HYDROQUINONE 

HVDROXY-(2)-PROPIONITRILE  

HYDROXYPROPIONALDEHYDE  

INDENO(1 .2.3<xJ)-PYRENE  

LEAD  ACETATE  (M)  

LEAD  SUBACTEATE  (M)  

LEUCINE  (M)  

MALATHION  (M)  

MALEICACID  

MALEIC  ANHYDRIDE  

MALIC  ACID  (hydroxybutaneolc)  

MESITYL  OXIDE  (M)  

METHANE  SULFONIC  ACID*  


Y/X 


Fm25D 


0.001100 

0.089 

0.089 

0.077800 

0.000 

0.000 

0.083800 

0.105 

0.150 

0.001200 

0.003 

0.003 

0.002700 

0.005 

0.007 

0.035800 

0.007 

0.010 

0.003200 

0.004 

0.007 

0.000001 

0.000 

0.000 

0.019000 

0.184 

0.253 

0.001200 

0.000 

0.000 

0X)50900 

0.110 

0.110 

0.024700 

0.116 

0.151 

0.083300 

0.455 

1.000 

0.010600 

0.009 

0.013 

0.091100 

0.277 

0.382 

0,054800 

0.006 

0.007 

0.004100 

0.022 

0.023 

0.000015 

0.008 

0.006 

0.000075 

0.000 

0.000 

0.001300 

0.002 

0.003 

0.026900 

0.037 

0.057 

0.078000 

0.009 

0.016 

0.013600 

0.462 

0.448 

0.000900 

0.002 

0.003 

0.084400 

0.005 

0.004 

0.020300 

0.133 

0.133 

0.017800 

0.004 

0.007 

0.000600 

0.004 

0.008 

0.011300 

0.048 

0.059 

0.000100 

0.002 

0.005 

0.029200 

0.056 

0.071 

0.061700 

0.111 

0.144 

0.098600 

0.057 

0.089 

0.045800 

0.101 

0.163 

0.003800 

0.005 

0.005 

0.047400 

0.182 

0.242 

0.000008 

0.001 

0.002 

0.005600 

0.021 

0.020 

0.000300 

0.750 

1.000 

0.018700 

0.533 

1.000 

0.065600 

0.092 

0.170 

0.038900 

0.078 

0.225 

0.092200 

0.000 

0.000 

0.001100 

0.000 

0.000 

0.000700 

0.000 

0.000 

0.008200 

0.019 

0.089 

0,006200 

0.001 

0.002 

0.000400 

0.005 

0.009 

0.048900 

0.000 

0.001 

0^000093 

0.001 

0.001 

0.050100 

0.024 

0.032 

0.014800 

0.005 

0.007 

0.000000 

0.000 

0.000 

0.058900 

0.061 

0.075 

0s037000 

0.190 

0.332 

0.025800 

0.999 

0.999 

0.000060 

0.000 

0.000 

0.004200 

0.003 

0.004 

0.013200 

0.066 

0.102 

0.000000 

0.000 

0.000 

0:000041 

0.062 

0.062 

0.000800 

0.000 

0.000 

0.030000 

0.469 

0.469 

0.006700 

0.060 

0.060 

0.000800 

0.000 

0.000 

0.012200 

0.027 

0.043 

0.000000 

0.000 

0.000 

0.019500 

0.999 

0.999 

0.026700 

0.000 

0.001 

Fm305 
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TABLE  1  OF  APPENDIX  J.-FM  VALUES  FOR  HENRY'S  Uw  CONSTANTS  AT  25oC  LESS  THAN  0.1  (Y/X)  ATMOSPHERES 

PER  Mole  Fraction— Continued 

[Use  with  Section  2.1] 


Compound 


METHOMYL  

METHOXYPHENOL  P  

METHYL  HYDRAZINE  

METHYL  METHANESULFONATE  .. 

METHYL  PARATHION  

METHYL  SULFURIC  ACID  (M)  

METHYL  THIOPHENOL  4  

METHYL-2-METHOXYAZIRIDINE  1  

METHYLENE  DIPHENYL  DIISOCYANATE  .. 

METHYLENE  DIPHENYLAMINE  (MDA)  

METHYLENE-BIS  (2-CHLOROANILINE),  4.  4 

METHYLENEDIANILINE  4,  4 

METHYLETHYLIDENE  BISPHENOL.  4,  4' 

METHYLFURFURAL  5 

METHYLIMINOACETIC  ACID 

MONOMETHYL  FORMANIDE  _ 

NABAM  

NAPHTHOL.  aJpha-  .... 

NAPHTHOL.  beta- 

NAPHTHYLAMINE,  alpha- 

NAPHTHYLAMINE.  beta- 

NEOPENTYL  GLYCOL  ... 

NIACIN  (M)  

NIACINAMIDE(M) 

NITROAN1LINE  (-o)  (M)  

NITROGLYCERIN  

NITROPHENOL.  2-  

NITROPHENOL,  4-  

NITROSODIMETHYLAMINE  N 

NITROSODI-n-PROPYLAMINE  N  ... 
NITROSODIPHENYLAMINEN*  .... 

NITROSOMORPHOLINE  

NITROSO-N-METHYLUREA  N 

OODIETH  .  02ETH  .  THIOETH  .  PHOSPHORATE '(M)' 

OXALIC  ACID ' 

PARATHION " 

PENTAERYTHRITOL 

PHENACETIN  (M) 

PHENOL " " 

PHENYL  MERCURIC  ACETATE  (M)    '.'. 

PHENYLACETIC  ACID  (M) 

PHENYLENE  DIAMINE  (-m)  

PHENYLENE  DIAMINE  (-o)  ... 

PHENYLENE  DIAMINE  (-p)  

PHORATE  (M) " 

PHTHALIC  ANHYDRIDE  

PROPANE  SULTONE,  1,  3-  ... 
PROPANONAL  (methylglyoxal)  .... 

PROPIOLACTONE  b  

PROPORUR  (Baygon)  

PROPYLENE  GLYCOL 

PYRIDINIUM  BROMIDE  (M)  .... 

PYRUVIC  ACID  

QUINOUNE „ 

QUINONE 

RESORCINOL " 

SIMAZINE  (M)  

SODIUM  ACETATE  

SODIUM  ACRYLATE  

SODIUM  FORMATE  

STRYCHNIDIN-10-ONE,  2.  3-DImFhOXY(M)" 

STRYCHNINE  (M) 

SUCCINIC  ACID  

SUCCINIMIDE*  " 

SULFANILIC  ACID  (M)  

TEREPHTHALIC  ACID  

TETRAETHYLDITHIOPYROPHOSPHATE 

TETRAETHYLENE  GLYCOL  MONOMETHYL  ETH 

TETRAETHYLENE  PENTAMINE 


Y/X 

Fm25D 

Fm305 

0.045100 

0.008 

0.013 

0.017200 

0.003 

0.003 

0.024800 

0.082 

0.155 

0.000039 

0.001 

0.001 

0.000007 

0.012 

0.020 

0.031200 

0.794 

0.794 

0.024400 

0.885 

1.000 

0.024200 

0.727 

0.998 

0.002700 

0.010 

0.011 

0.001600 

0.002 

0.002 

0.018700 

0.008 

0.008 

0.028500 

0.001 

0.001 

0.000001 

0.000 

0.000 

0.012200 

0.859 

1.000 

0.055600 

0.002 

0.004 

0.000054 

0.003 

0.005 

0.000000 

0.000 

0.000 

0.001400 

0.004 

0.004 

0.000800 

0.003 

0.003 

0.002800 

0.005 

0.005 

0.002000 

0.004 

0.004 

0.000900 

0.004 

0.005 

0.034200 

0.606 

0.606 

0.067800 

0.623 

0.623 

0.027800 

0.351 

0.351 

0.000000 

0.013 

0.047 

0.006500 

0.011 

0.016 

0.000073 

0.001 

0.001 

0.048800 

0.103 

0.285 

0.025200 

0.088 

0.105 

0.046000 

0.026 

0.025 

0.004700 

0.011 

0.019 

0.001400 

0.015 

0.037 

0.000000 

0.096 

0.096 

0.000200 

0.010 

0.028 

0.034000 

0.001 

0.001 

0.000021 

0.000 

0.000 

0.012400 

0.135 

0.135 

0.072200 

0.036 

0.035 

0.000700 

0.057 

0.057 

0.045600 

0.385 

0.385 

0.000600 

0.000 

0.000 

0.000600 

0.001 

0.002 

0.000070 

0.001 

0.001 

0.024300 

0.095 

0.095 

0.044100 

0.016 

0.019 

0.000500 

0.001 

0.002 

0.001700 

0.161 

0.242 

0.006400 

0.199 

0.304 

0.003200 

0.004 

0.004 

0.083300 

0.005 

0.008 

0.091700 

0.060 

0.060 

0.000200 

0.003 

0.005 

0.015000 

0.002 

0.002 

0.057700 

0.868 

1.000 

0.001000 

0.000 

0.000 

0.000045 

0.124 

0.124 

0.000200 

0.042 

0.079 

0.076100 

0.073 

0.108 

0.000094 

0.356 

0.988 

0.000800 

0.028 

0.028 

0.000002 

0.058 

0.058 

0.000097 

0.000 

0.001 

0.001800 

0.000 

0.001 

0.088900 

0.138 

0.138 

0.000600 

0.001 

0.001 

0.00040 

0.000200 

0.000 

0.001 

0.000000 

0.000  1 

0.000        i 

MOSPHERES 


Fm305 


0.013 

0.003 

0.155 

0.001 

0.020 

0.794 

1.000 

0.998 

0.011 

0.002 

0.008 

0.001 

0.000 

1.000 

0.004 

0.005 

0.000 

0.004 

0.003 

0.005 

0.004 

0.005 

0.606 

0.623 

0.351 

0.047 

0.016 

0.001 

0.285 

0.105 

0.025 

0.019 

0.037 

0.096 

0.028 

0.001 

0.000 

0.135 

0.035 

0.057 

0.385 

0.000 

0.002 

0.001 

0.095 

0.019 

0.002 

0.242 

0.304 

0.004 

0.008 

0.060 

0.005 

0.002 

1.000 

0.000 

0.124 

0.079 

0.108 

0.988 

0.028 

0.058 

0.001 

0.001 

0.138 

0.001 
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Table  1  of  Appendix  J.— FM  Values  for  Henry's  Law  Constants  at  25''C  Less  Than  0.1  (Y/X)  Atmospheres 

PER  Mole  Fraction — Continued 

1 1  [Use  with  Section  2.1] 


Y/X 


Fm25D 


Fm  306 


Compound 

TETRAETHYLENE  PENTAMINE 

TETRAHYDRO  3-FURANOL  - 

THIOFANOX(M)  

THIOSEMICARBAZIDE*  

THIOUREA,  1- (o-CHLOROPHENYL)- 

TOLUENE  DIAMINE  (2,  4) „ 

TOLUENE  DIISOCYANATE  (2.  4)  

TOLUENEDIAMINE  (2,  6)  

TOLUENEDIAMINE  (3,  4) 

TOLUIC  ACID  (para-) 

TOLUIDINEm  

TRICHLORO  (1,1,2)  TRIFLUOROETHANE 

TRIETHANOLAMINE 

triethylene  glycol  dimethyl  ether 

triethylene  glycol  monomethyl  ether 

triethylene  tetramine 

tripropylene  glycol  ....; 

warfarin 

*  Molecular  structure  only  approximate. 

(M)  fraction  measured  (fm)  estimated  from  Mwt  correlation. 

Table  2  of  Appendix  J.— FR.  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Law  Constants  at  25"  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction 


0.000000 

0.000 

0.000 

0p34400 

0.095 

0.134 

0.000500 

0.116 

0.116 

0.003300 

0.000 

0.000 

0.000001 

0.000 

0.001 

0.000070 

0.001 

0.001 

0.009200 

0.000 

0.000 

0.000001 

0.000 

0.000 

0.000200 

0.002 

0.002 

0.000300 

0.011 

0.012 

0.089400 

0.123 

0.118 

0.tX)0008 

1.042 

1.000 

0.000008 

0.000 

0.000 

0.002600 

0.017 

0.025 

0.001900 

0.004 

0.005 

0.000000 

0.000 

0.000 

0.005300 

0.004 

0.005 

0.000000 

0.000 

0.000 

0.001 
0.000 


Compound 

1  BROMO  2  CHLORO  2  BUTENE  

1  BUTYENE  

1  ETHYL  4  METHYLBENZENE 

1  HEPTANOL 

1  HEPTYNE  

1  HEXYNE  

1  ISOCYANO  3-METHYLBENZENE  

1  ISOPROPYL  4  METHYLBENZENE  .... 

1  METHYLCYCLOHEXENE  

1  METHYLNAPHTHALENE  

1  NONYNE 

1  OCTENE  

1  OCTYNE  

1  PENTYNE  

1,1  DIETHOXYETHANE  

1,1,3  TRIMETHYLCYCLOPENTANE  

1 .1-DIFLUOROETHANE  

12  DIETHOXYETHANE  

12,4,5  TETRAMETHYLBENZENE  

13-DIOXOLANE  

1.4  PENTADIENE  ! 

1.5  HEXADIENE  

1-NITROPROPANE  

1-PENTANOL 

1-PENTENE 

1-PROPOXY  2-PROPANOL  

2  BUTEN  1  OL 

2  HEPTANONE  

2  METHYL  1  BUTANOL 

2  METHYL  2  BUTENE 

2  METHYL  2  PENTANOL 

2  METHYL  3  PENTANOL 

2  METHYLHEXANE  C7H16  

2  METHYLNAPHTHALENE  

2  NONANONE  

2  OCTANONE  

2  PENTANONE  

2  PENTENE  

2  PROPYLBENZENE 

2  UNDECANONE 

2-(1-METHOXY)-1-PROPANOL  

22  DIMETHYL  PROPANOIC  ACID  


FR 


0.990 
0.990 
0.990 
0.946 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.985 
0.990 
0.990 
0.932 
0.990 
0.642 
0.990 
0.990 
0.966 
0.990 
0.990 
0.430 
0.207 
0.990 
0.797 
0.990 
0.959 
0.989 
0.990 
0.990 
0.990 
0.990 
0.942 
0.990 
0.990 
0.990 
0.648 
0.131 


Fm25D 


0.786 
1.172 
1219 
0.525 
1.138 
1.145 
0.870 
1.193 
1.138 
1237 
1.128 
1.112 
1.132 
1.156 
0.810 
1.124 
1.077 
0.762 
1.194 
0.764 
1.176 
1.155 
0.522 
0.708 
1.124 
0.134 
0.703 
0.955 
0.721 
1.143 
0.806 
0.539 
1.099 
1237 
0.959 
0.961 
0.919 
1.131 
1.198 
0.927 
0.202 
0.296 


Fm305 


1.000 
1.000 
1.000 
0.564 
1.000 
1.000 
0.913 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
0.996 
1.000 
1.000 
0.999 
1.000 
1.000 
1.000 
1.000 
0.982 
0.807 
1.000 
0.167 
0.801 
0.991 
0.807 
1.000 
0.869 
0.565 
1.000 
J. 000 
0.970 
0.983 
0.998 
1.000 
1.000 
0.922 
0251 
0.376 


Fe' 


0.761 
0.872 
0.748 
0.186 
0.980 
0.924 
0210 
0.804 
0.980 
0.384 
0.980 
0.980 
0.980 
0.885 
0.320 
0.980 
0.876 
0.309 
0.887 
0232 
0.980 
0.980 
0.374 
0.579 
0.980 
0.070 
0.095 
0.356 
0.201 
0.980 
0.257 
0.241 
0.980 
0.449 
0.441 
0.350 
0.350 
0.980 
0.582 
0.495 
0.093 
0.074 


CAS 


646-06-0 


68074 
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Table  2  of  Appendix  J.— FR,  FM.  and  FE  '  Values  for  Compounds  With  Henry's  Uw  Constants  at  25°  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


22.  DIMETHYLBUTANE  C6H14  

22  dimethylpentane  

2,2,5  TRIMETHYLHEXANE  C9H20 

2,3  dimethyl  1,3  BUTADIENE  

2,3  DIMETHYLBUTANE  C6H14  

2,3  DIMETHYLBUTANOL  „ 

2.3  DIMETHYLPENTANE  C7H16 

2.3.4  TRIMETHYLPENTANE  C8H18  ... 
2,3-DIMETHYLPYRIDINE  

2.4  DIMETHYLPENTANE  C7H16 

2.4.5  T 

2.4-DIMETHYLPYRIDINE  

2.5-DIMETHYLPYRIDINE  

2.6,DIMETHYL2.5-HEPTADIEN4-ONE  

2.6-DIMETHYL2.5-HEPTADIEN  4-ONE 

2.6-DIMETHYLPYRIDINE  

2-CHLORO  2-METHYLBUTANE  

2-ETHYL  3-METHOXYPYRA2INE  

2-ETHYLPYRAZINE  ....„ 

2-ETHYLPYRIDINE 

2-FLUOROPROPANE 

2-ISOBUTYL  S-METHOXYPYRAzInE  

2-ISOBUTYLPYRAZINE  

2-METHYL  PENTANE  C6H14 

2-METHYLPYRAZINE 

2-PENTANOL 

3  METHYL  1  BUTENE 

3  METHYL  PYRIDINE  

3  METHYLHEPTANE  C8H18 

3  METHYLHEXANE  C7H16  

3.3  DIMETHYLPENTANE  C7H16  .. 

3.4-DIMETHYLPRYIDINE  

3,5-DIMETHYLPYRIDINE  

3-ETHYLPRYID1NE 

3-HEXANOL  

3-PENTEN-2-OL  

4  METHYL  1  PENTENE  

4  METHYL  2  PENTANOL  

4  METHYL  2  PENTANONE  

4  METHYLOCTANE  C9H20  ... 

4-ETHYLPYRIDINE 

4-METHYLPYRIDINE 

5  METHOXY  2  PENTANONE 

ACENAPHTHENE  

ACENAPHTHYLENE  

ACETAL  

ACETALDEHYDE  

ACETATE  (M)  

ACETIC  ACID  

ACETIC  ANHYDRIDE 

ACETONE  

ACETONITRILE  

ACETOPHENONE  

ACETYL  CHLORIDE 

ACETYL  DIETHYLMALONATE 

ACETYLENE  

ACETYLFURAN  2  *  .... 
ACETYLMETHYLPHTHALATE  4  .. 

ACETYLPYRIDINE  3  

ACIFLUORFEN  

ACROLEIN  

ACRYLONITRILE 

ADAMANTANE  DICHLORIDE  .. 

AFLATOXINS  (M)  

ALDICARB  

ALDRIN  

ALKYLIMINE  CARBOXYLl'c  ACID  N.SUB(M)' 

ALLYL  ALCOHOL  

ALLYL  CHLORIDE 

ALLYL  ETHER,  diallyl  ether ._.. 
ALPHA  METHYL  STYRENE 


FR 


0.990 
0.990 
0.990 
0.990 
0.990 
0.978 
0.990 
0.990 
0.048 
0.990 


Fm25D 


0.044 

0.055 

0.990 

0.990 

0.067 

0.990 

0.990 

0.746 

0.080 

0.990 

0.990 

0.969 

0.990 

0.626 

0.810 

0.990 

0.630 

0.990 

0.990 

0.990 

0.025 

0.044 

0.080 

0.990 

0.860 

0.990 

0.990 

0.385 

0.990 

0.064 

0.990 

0.798 

0.990 

0.990 

0.990 

0.953 

0.990 

0.066 

0.524 

0.843 

0.641 

0.735 

0.990 

0.978 

0.990 

0.990 

0.990 

0.990 

0.990 

0.968 

0.969 

0.990 

0.990 

0.027 

0.990 

0.848 

0.783 

0.990 

0.990 

0.990 


1.108 

1.106 

1.114 

1.168 

1.115 

0.648 

1.112 

1.121 

1.048 

1.112 

0.024 

1.048 

1.048 

0.906 

0.682 

1.048 

1.078 

0.039 

0.452 

1.041 

1.099 

0.044 

0.362 

1.100 

0.505 

0.721 

1.143 

0.685 

1.098 

1.099 

1.106 

1.048 

1.048 

1.041 

0.638 

0.610 

1.134 

0.539 

0.923 

1.098 

1.041 

1.033 

0.327 
1.111 
1.094 

0.813 

0.724 

0.558 

0.101 

0.165 

0.827 

0.778 

0.334 

0.923 

0.018 

1.280 

0.365 

0.036 

0.927 

0.198 

0.855 

0.876 

1.097 

0.063 

0.002 

0.056 

0.125 

0.538 

1.092 

0.974 

1217 


Fm305 


1.000 

1.000 

1.000 

1.000 

1.000 

0.694 

1.000 

1.000 

1.000 

1.000 

0.028 

1.000 

1.000 

0.882 

0.649 

1.000 

1.000 

0.050 

0.527 

1.000 

1.000 

0.057 

0.395 

1.000 

0.613 

0.807 

1.000 

0.663 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

0.694 

0.656 

1.000 

0.565 

0.968 

1.000 

1.000 

1.000 

0.382 

0.899 

0.868 

1.000 

1.000 

0.558 

0.189 

0262 

0.997 

0.989 

0.314 

1.000 

0.025 

1.000 

0.423 

0.048 

1.000 

0.223 

1.000 

0.999 

0.986 

0.063 

0.002 

0.051 

0.125 

0.659 

1.000 

1.000 

1.000 


Fe' 


0.901 

0.980 

0.980 

0.942 

0.980 

0.259 

0.980 

0.980 

0.110 

0.980 

0.000 

0.105 

0.122 

0.354 

0.278 

0.137 

0.726 

0.151 

0.070 

0.141 

0.980 

0.256 

0.096 

0.899 

0.068 

0.205 

0.980 

0.131 

0.980 

0.980 

0.980 

0.083 

0.105 

0.141 

0.294 

0.230 

0.980 

0.264 

0.145 

0.980 

0.123 

0.109 

0.142 

0.804 

0.312 

0.432 

0.485 

0.794 

0.120 

0.214 

0.261 

0.359 

0.137 

0.531 

0.156 

0.711 

0.382 

0.127 

0.980 

0.601 

0.427 

0.429 

0.562 

0.406 

0.007 

0.469 

0.111 

0.276 

0.887 

0.663 

0.767 


CAS 


93-76-5 


83-32-9 
208-96-6 

75-07-0 

64-19-7 

108-24-7 

67-64-1 

75-05-8 

96-86-2 

79-36-5 

74-66-2 
1192-62-7 

1122-54-9 

107-02-8 
107-13-1 

1402-68-2 

116-06-3 

509-00-2 

107-18-6 
107-05-1 


98-6S-9 


ALPHA  METHY 
alpha-CHLORO 
ALPHA-HYDRO 
ALPHA-HYDRO 
AMINO-2-CHLC 
AMINO-3-CHLC 
AMINCM-CHLC 
AMINO-4'-CHL( 
AMINO-4-CHLC 
AMINCM-NITR( 
AMINO-4-NITR( 
AM1NO-5-CHLC 
AMINOBENZOI 
AMINOCYCLOI 
AMINOMETHYI 
AMINOPHENOI 
AMINOPHENOI 
AMINO-p'-MET 
AMINOPROPIC 
AMITROLE  (M) 

AMMONIA  

AMPHETAMINI 
AMYL  ACETAT 
ANETHOLE (M 

ANISOLE  

ANTHRACENE 
ARAMITE  (M)  . 
AURAMINE  (M 
AZASERINE  (k 
AZEPINE(M)  . 
AZIRIDINE  eth^ 
BENXENEDIC/ 
BENZ(c)ACRID 
BENZAL  CHLC 
BENZALDEHYI 
BENZALKONIL 
BENZEN  SULF 

BENZENE  

BENZETHONIl 
BENZIDINE  Dll 
BENZO(B)FLUi 
BENZO(j)FLUC 
BENZODIOXAI 
BENZOFLUOR 
BENZOFURAN 
BENZOIC  ACK 
BENZONITRIL 
BENZOPHENC 
BENZOPYREN 
BENZOQUINO 
BENZ0TH1AZC 
BENZOTRICHI 
BENZOYL  CHI 
BENZYL  CHLC 
BENZYL  MCTf 
BHC.alpha-  .... 

BHC.beta- 

BHC.delta- 

BJCYCLO(42.( 
BICYCLO{22.l 

BIPHENYL 

BIS(2-CHLOR 
BIS(1.122-TE 
BIS(2-CHL0R< 
BIS(2-CHLOR( 
BIS(CHLORO» 
BISPHENOL(A 
BROMACIL  ... 
BROMO-(1)-CI 
BROMO-3-CH 
BROMCM-CH 
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Table  2  of  Appendix  J.— FR,  FM,  and  FE  •  Values  for  Compounds  With  Henry's  Uw  Constants  at  25°  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


ALPHA  methyl  STYRENE  DIMERS  

alpha-CHLORO-beta-METHYLNAPHTHALENE  .... 

ALPHA-HYDROXYACETALDEHYDE 

ALPHA-HYDROXYADIPIMIDE  (M) 

AMINO-2-CHLOROTOLUENE  4 

AMINO-3-CHLORO-5-PHENYLCYCLOHEXA(M)   . 

AMINCM-CHLORO-6-CYANOPYRIDINE  2(M)  

AMINO-4'-CHLOROBIPHENYL  4(M) 

AMINO-4-CHLOROPYRIDINE  2  (M)  

AMINO-4-NITROBENZYL  ALCOHOL  2  (M)  

AMINO-4-NITROTOLUENE  2  

AMINO-5-CHLOROPYRIDINE  2  (M)  

AMINOBENZOIC  acid  (-P)  (M)  

AMINOCYCLOHEXANE  

AMINOMETHYL-3-ISOXAZOLOL  5  (M)  

AMINOPHENOL(-o)  

AMINOPHENOL{iD)  

AMINO-p'-METHYLAZOBENZENE  P  (M)  

AMINOPROPIONITRILE  3  (M)  

AMITROLE(M) 

AMMONIA  

AMPHETAMINE(M) 

AMYL  ACETATE(-n)  

ANETHOLE(M)  

ANISOLE  

ANTHRACENE 

ARAMITE{M)  

AURAMINE(M)  

AZASERINE(M)  

AZEPINE(M) 

AZIRIDINE  ethyleneimine  

BENXENEDICARBOXYLIC  ACID  DIHEPTYL 

BENZ(c)ACRIDINE  (M) 

BENZAL  CHLORIDE 

BENZALDEHYDE  

BENZALKONIUM  CHLORIDE  (M) 

BENZEN  sulfonate  (M)  

BENZENE  

BENZETHONIUM  CHLORIDE  (M)  

BENZIDINE  DIHYDROCHLORIDE(M)  

BENZ0(B)FLU0RANTHENE 

BENZO(j)FLUORANTHENE  (M)  

B04ZODIOXANE-1.3  (M)  

BENZ0FLU0RANTHENE,3.4-{M)  

BENZOFURAN  2.3  

BENZOIC  ACID.  4  METHYL 

BENZONITRILE  

BENZOPHENONE  

BENZOPYRENE  3.4  (M)  

BENZOQUINONE,p-(M) 

BENZOTHIAZOLE  *  

BENZOTRICHLORIDE 

BENZOYL  CHLORIDE 

BENZYL  CHLORIDE 

BENZYL  M€THYL  ETHER  

BHC.alpha- 

BHCbeta- 

BHC.delta- 

BJCYCLO(4,2.0)  OCTA  1.3.5  TRIENE  

BICYCLO{22.11-2.5-HEPTADIENE  DI(M)  

BI  PHENYL 

BIS  (2-CHLOROETHOXY)  METHANE  

BIS(1.1.2.2-TETRACHLOROPROPYL)  ETHE  

BIS(2-CHL0R0ETHYL)ETHER 

BIS(2-CHLOROISOPROPYL)ETHER 

BIS(CHL0R0M€THYL)ETHER  

BISPHENOL(A)  

BROMACIL 

BROMO-(1)-CHLOROETHANE-2 

BROMO-3-CHLOROBUTADIENE  2  

BROMO-4-CHLORO-6<;YANOBENZYL  ALC(M) 


FR 


Fm25D 


0.990 

0.990 

0.990 

0.925 

0.990 

0.622 

0.990 

0.990 

0.990 

0.742 

0.990 

0.990 

0.624 

0.934 

0.990 

0.641 

0.265 

0.990 

0.834 

0.618 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.986 

0.990 

0.990 

0.990 

0.990 

0.990 

0.980 

0.408 

0.990 

0.990 

0.956 

0.990 

0.990 

0.990 

0.668 

0.990 

0.990 

0.642 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.282 

0.990 

0.656 

0.990 

0.975 

0.990 

0.990 

0.990 

0.990 

0.941 


Fm305 


1.186 
1.197 
0.031 
0.144 
0.020 
0.143 
0.148 
0.123 
0.514 
0.149 
0.000 
0.514 
0.368 
0.929 
0.760 
0.034 
0.001 
0.119 
0.999 
0.999 
0.520 
0.401 
0.426 
0.180 
1.036 
0.109 
0.058 
0.091 
0.138 
0.058 
0.628 
0.113 
0.110 
1.159 
0.516 
0.129 
0.642 
1.227 
0.001 
0.096 
1.219 
0.099 
0.108 
0.099 
1.061 
0.102 
0.397 
0.052 
0.099 
0.862 
0.059 
1.069 
1.132 
1.164 
1.047 
1.063 
1.063 
1.063 
1.222 
0.146 
1.074 
0.170 
0.960 
0.806 
0.948 
0.888 
0.011 
0.582 
,0.711 
0.803 
0.131 


Fe' 


0.975 

1.000 

0.059 

0.144 

0.020 

0.143 

0.148 

0.123 

0.514 

0.149 

0.001 

0.514 

0.368 

0.996 

0.760 

0.039 

0.001 

0.119 

0.999 

0.999 

1.000 

0.401 

0.504 

0.180 

1.000 

0.087 

0.058 

0.091 

0.138 

0.058 

0.867 

0.119 

0.110 

0.996 

0.490 

0.129 

0.642 

1.000 

0.001 

0.096 

0.962 

0.099 

0.108 

0.099 

0.988 

0.108 

0.373 

0.046 

0.099 

0.862 

0.060 

0.958 

0.979 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

0.146 

0.864 

0.196 

1.000 

0.858 

0.972 

0.999 

0.011 

1.000 

1.000 

1.000 

0.131 


CAS 


0.855 

0.828 

0.515 

0.135 

0.790 

0.086 

0.411 

0.980 

0.710 

0.102 

0.802 

0.384 

0.086 

0.416 

0.287 

0.083 

0.180 

0.852 

0.163 

0.085 

0.732 

0.323 

0.462 

0.406 

0.731 

0.513 

0.406 

0.980 

0.206 

0.817 

0.685 

0.667 

0.853 

0.798 

0.283 

0.065 

0.894 

0.797 

0.140 

0.980 

0.135 

0.853 

0.093 

0.853 

0.374 

0.103 

0.170 

0.834 

0.318 

0.794 

0.341 

0.558 

0.468 

0.415 

0.587 

0.729 

0.854 

0.588 

0.759 

0.980 

0.445 

0.067 

0.960 

0.162 

0.310 

0.459 

0.665 

0.960 

0.995 

0.820 

0.136 


86-52-2 


1072-98-6 

99-55-8 

1072-98-6 

150-13-0 

108-91-6 

2763-96-4 

95-65-6 

101-80-4 

151-18-8 

61-82-5 

7664-41-7 

60-15-1 

628-63-7 

104-46-1 

100-66-3 

120-12-7 

140-57-8 

492-80-8 

115-02-6 

111-49-9 

151-56-4 

225-51-4 

98-87-3 

100-52-7 


71-43-2 

121-54-0 

531-65-1 

205-99-2 

205-82-3 

205-99-2 


100-47-0 

119-61-9 

50-32-8 

106-51-4 

95-16-9 

96-07-7 

98-88-4 

100-44-7 

538-86-3 

319-84-6 

319-85-7 

319-86-8 


92-52-4 
111-91-1 


111 
108-60-1 
542-88-1 
80-05-7 

107-04-0 


68076 


Federal  Register /Vol.  63.  No.  236 /Wednesday,  December  9.  1998 /Proposed  Rules 


Table  2  of  Appendix  J.— FR,  FM,  and  FE  '  Values  for  Compounds  With  Henry's  La\n  Constants  at  25°  C 
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Compound 


BROMO-4-CHLOROCYCLOHEXANE  1 
BROMCM-CYANOMETHYL  BENZOATE  2  (M) 
BROMO-4-CYANOMETHYL  BENZOATE  3  (M) 

BROMOACETONE  

BROMOBENZENE  

BROMOBENZYL  ALCOHOL-(m)  ... 

BROMOBENZYL  ALCOHOL-(o)  

BROMOBENZYL  ALCOHOL-(p)  

BROMOCHLOROBENZENE  P  

BROMOCHLOROBENZYL  ALCOHOL 
BROMOCHLOROMETHANE  .... 

bromodichloromethane 

BROMOETHYL  ACETATE  . 

bromoethylene 

BROMOFORM  

BROMOMETHANE  

BROMOPHENYL  PHENYL  ETHER  4- 

BROMOPROPIONITRILE  3  (M)  ... 

BROMOTOLUENE  4 

BR0MOURACIL.5-{M)  

BUTADIENE-(1,3)  

BUTANE  

BUTANEDINITRILE  

BUTANENITRILE  (M)  

BUTANOL  ISO  

BUTANOL(S) 

BUTANOL-1   

BUTENE  

BUTYL  ACETATE{-n)  

BUTYL  ACRYLATE 

BUTYL  BENZENE 

BUTYL  BENZYL  PHTHALATE 

BUTYL  CARBITOL 

BUTYL  MERCAPTAN  

BUTYL-3-METHOXY  PYRAZINE.  2-isb  (M) 

BUTYLAMINE 

BUTYLBUTOXY  PROPIONATE 

BUTYLENE  GLYCOL-(1,3) 

BUTYLISOBUTYRATE  

BUTYRALDEHYDE  

BUTYRALDEHYDE  ISO  '"'"Z""Z 

clO  linear 

c11  linear 

CACODYLIC  ACID  (M)  

CAMPHENE  (M)  

CAPTAN 

CARBARYL  sevin  

CARBAZOLE  (M)  

CARBENDAZIM  

CARBON  DIOXIDE  (M)  

CARBON  DISULFIDE  

CARBON  OXYFLUORIDE* 

CARBON  TETRACHLORIDE 
CARBONYL  FLUORIDE  * 
CARBONYL  SULFIDE  .. 

CHLORAL  

CHLORAMBEN  

CHLORAMBUCIL 

CHLORDANE  

CHLORENDIC  ANHYDRIDE  (M) 
CHLORINATED  TARS  (M)  .... 

CHLORNAPHAZINE  

CHLORO  2  BUTENE.1  trans  .... 

CHLORO(-p)PHENYLHYDRAZINE(M)  

CHLORO-1,3-CYCLOPENTADIENE  5 
CHLORO-2,2-DIBROMOETHANE  1  .         , 
CHLORO-2,3-EPOXYPROPANE.1-{M)  ... 
CHLORO-2-METHOXYBENZOIC  ACID  4  (M) 

CHLORO-2-NITROBENZYL  ALCOHOL  4  (M)  

CHLORO-3-NITRO-5-PHENYLCYCLOHEXA  (M) " 
CHLORO-3-NITROANILINE  4  (M)  .  . 


FR 


0.990 

0.990 

0.990 

0.520 

0.990 

0.371 

0.371 

0.371 

0.990 

0.420 

0.990 

0.990 

0.911 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.521 

0.821 

0.846 

0.818 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.904 

0.990 

0.780 

0.990 

0.989 

0.989 

0.990 

0.990 

0.983 

0.990 

0.990 

0.990 

0.990 

0.957 

0.990 

0.990 

0.990 

0.990 

0.658 

0.886 

0.990 

0.962 

0.957 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.977 

0.990 

0.601 

0.631 

0.990 


Fm25D 


0.819 

0.105 

0.105 

0.356 

1.182 

0.012 

0.012 

0.012 

0.870 

0.007 

1.017 

0.735 

0.470 

0.629 

0.480 

0.539 

0.240 

0.422 

1.164 

0.130 

1.187 

1.080 

0.007 

0.999 

0.647 

0.502 

0.502 

1.131 

0.808 

0.781 

1.181 

0.052 

0.006 

0.692 

0.142 

0.813 

0.263 

0.003 

0.873 

0.861 

0.886 

1.088 

1.088 

0.354 

0.383 

0.007 

0.015 

0.141 

0.023 

0.999 

0.213 

0.884 

1.027 

0.884 

0.547 

0.938 

0.545 

0.031 

0.438 

0.558 

0.050 

0.422 

1.098 

0.286 

1.148 

0.569 

0.999 

0.132 

0.132 

0.131 

0.139 


Fm305 


0.986 

0.105 

0.105 

0.590 

1.000 

0.015 

0.015 

0.015 

1.000 

0.009 

1.000 

1.000 

0.801 

1.000 

0.998 

1.000 

0.265 

0.422 

1.000 

0.130 

1.000 

1.000 

0.009 

0.999 

0.756 

0.600 

0.600 

1.000 

0.995 

0.910 

1.000 

0.053 

0.008 

1.000 

0.142 

0.948 

0.276 

0.004 

1.000 

0.992 

1.000 

1.000 

1.000 

0.354 

0.383 

0.008 

0.016 

0.141 

0.038 

0.999 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

0.633 

0.031 

0.407 

0.558 

0.050 

0.385 

1.000 

0286 

1.000 

0.919 

0.999 

0.132 

0.132 

0.131 

0.139 


Fe' 


0.980 

0.980 

0.885 

0.145 

0.745 

0.083 

0.083 

0.083 

0.980 

0.107 

0.992 

0.980 

0.458 

0.990 

0.494 

0.852 

0.269 

0.856 

0.676 

0.980 

0.979 

0.980 

0.182 

0.266 

0.068 

0.253 

0.177 

0.980 

0.368 

0.492 

0.980 

0.852 

0.980 

0.980 

0.980 

0.241 

0.266 

0.096 

0.794 

0.490 

0.438 

0.980 

0.980 

0.219 

0.588 

0.196 

0.202 

0.980 

0.070 

0.896 

0.918 

0.993 

0.900 

0.358 

0.500 

0.556 

0.229 

0.101 

0.151 

0.794 

0.343 

0.158 

0.632 

0.398 

0.948 

0.526 

0.321 

0.722 

0.083 

0.087 

0.342 


CAS 


598-31-2 

108-86-1 

15852-73- 

18982-34- 

873-75-6 

106-39-8 

74-97-5 

75-27-4 

927-68-4 

543-60-2 

75-25-2 

74-83-9 

101-55-3 

2417-90-5 

106-38-7 

51-20-7 

106-99-0 

106-97-8 

110-61-2 

109-74-0 

78-83-1 

78-92-2 

71-36-3 

123-86-4 

141-32-2 

104-51-8 

85-68-7 

112-34-5 

24683-00- 
109-73-9 

107-^88-0 

123-72-8 
78-84-2 


75-60-5 
79-92-5 

63-25-2 
86-74-6 


75-15-0 

353-50-4 

56-23-5 


302-17-0 

305-03-3 

57-74-9 

115-27-5 


106-89-8 

57479-70- 

22995-18- 


635-22-3 


CHLORCMAM 

CHL0RO-4-C> 

CHLORCM-H> 

CHL0RO-4-MI 

CHL0RO4-MI 

CHL0RO4-NI 

CHLORCM-P^ 

CHLORO-5AV 

CHLORO-5-C' 

CHL0RO-5C^ 

CHLORO-5-FI 

CHLORO-5-P> 

CHLOROACE 

CHLOROALLN 

CHLOROANIL 

CHLOROANIL 

CHLOROAZO 

CHLOROBEN, 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBEN 

CHLOROBIPh 

CHLOROBUT 

CHLOROCOL 

CHLOROCYA 

CHLOROCYC 

CHLOROCYC 

CHLOROCYC 

CHLORODIA( 

CHLORODIM 

CHLORODIPI 

CHLOROETH 

CHLOROETH 

CHLOROETH 

CHLOROETH 

CHLOROFLU 

CHLOROFLU 

CHLOROFOF 

CHLOROHYC 

CHLOROMET 

CHLOROMET 

CHLOROME1 

CHLOROME1 

CHLOROMEl 

GHLOROMEl 

CHLOROMEl 

CHLORONAF 

CHLORONITI 

CHLORONITI 

CHLORONITI 

CHL0R0-N4 

CHLOROPHE 

CHLOROPHE 

CHLOROPHE 

CHLOROPHE 

CHLOROPH1 

CHLORO-p'-^ 

CHLOROPR! 

CHLOROPRC 

CHLOROPRC 

CHLOROPRC 

CHLOROPRC 

CHLOROPRC 

CHLORC>p-> 
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S  AT  25°  C 


CAS 


598-31-2 

108-86-1 

15852-73- 

18982-34- 

873-75-6 

106-39-8 

74-97-5 

75-27-4 

927-68-4 

543-60-2 

75-25-2 

74-83-9 

101-55-3 

2417-90-5 

106-38-7 

51-20-7 

106-99-0 

106-97-8 

110-61-2 

109-74-0 

78-83-1 

78-92-2 

71-36-3 

123-86-4 

141-32-2 

104-51-6 

85-68-7 

112-34-5 

24683-00- 
109-73-9 

107-88-0 

123-72-8 
78-84-2 


75-60-5 
79-92-5 

63-25-2 
86-74-8 


75-15-0 

353-50-4 

56-23-5 


302-17-0 

305-03-3 

57-74-9 

115-27-5 


106-8^-8 

57479-70- 

22996-18- 

635-22-3 


Table  2  of  Appendix  J.— FR,  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Uw  Constants  at  25° 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Contintjed 


Compound 


CHLORO-4AMJNOCOUMARAN-6  CARBOXYLI{M)  . 

CHLORO-4-CYANOBENZYL  ALCOHOL  2  (M) 

CHLORO-4-HYDROXYBIPHENYL  3  (M)  

CHLORO-4-METHOXY-6-AMINOBENZOIC(M)  

CHLORCM-METHYL-N-METHYLBENZAMID(M)   .... 

CHL0RO4-NITR0ANIS0LE  2  (M)  

CHLORCM-PHENYLPYRIDINE  2(M) 

CHLORO-5AMIN03PYRIDINE  CARB.ACID  (M) 

CHLORO-5-CYANOPHTHALIC  acid  4  (M)  

CHLORO-5-CYANOTOLUENE  3  (M)  

CHLORO-5-FLUOROTOLUENE  3  

CHLORO-5-PHENOXYDIMETHYL  PHTHALA(M)  .... 

CHLOROACETALDEHYDE  

CHLOROALLYL  ALCOHOL  2 

CHL0R0ANILINE(2)  

CHLOROANILINE{3) 

CHLOROAZOBENZENE 

CHLOROBENZENE  

CHLOROBENZENESULFONIC  ACID  (-p)(M)  

CHLOROBENZILATE  

CHLOROBENZOIC  ACID,2  

CHLOROBENZOIC  ACID,3-  

CHLOROBENZOIC  ACID.4-  

CHLOROBENZOTRICHLORIDE  P 

CHLOROBENZOTRIFLUORIDE.  P  

CHLOROBENZYL  ALCOHOL-(m)  

CHLOROBENZYL  ALCOHOL-(o)  

CHLOROBENZYL  ALCOHOL-(p)  

CHLOROBIPHENYL  (-p)  

CHLOROBUTADIENE.I   

CHLOROCOUMARAN  2  (M)  

CHLOROCYANOBENZENE  (1.4)  (M)  

CHLOROCYCLOHEXANE 

CHLOROCYCLOHEXANOL  2  

CHLOROCYCLOHEXANOL  4  

CHLORODIACETYL  (M)  

CHLORODIMETHYL  PHTHALATE  3  (M)  

CHLORODIPHENYL  THIOETHER  P  (M)  

CHLOROETHANE  (ethyl  chtorlde)  

CHLOROETHANOL  (ETHYLENE  CHLOROHYDRI 

CHLOROETHYL(2-)  VINYL  ETHER  _ 

CHLOROETHYLENE  - 

CHLOROFLUOROBENZENE  P  _...„ 

CHLOROFLUOROMETHANE  * 

CHLOROFORM  

CHL0ROHYDROXYPHENYL4  METHYLBENZ(M)  . 

CHLOROMETHYL  ACETYLENE  •  

CHLOROMETHYL  BENZOATE  P  (M) 

CHLOROMETHYL  ETHYL  KETONE „ 

CHLOROMETHYL  METHYL  ETHER  

CHLOROMETHYL  PHENYL  KETONE 

CHLOROMETHYL  PHENYLHYDRAZINE  P  (M)  

CHLOROMETHYLAMINOIMINE  (M)  

CHL0R0NAPHTHALENE.2-  

CHLORONITROALKOXYIMINE  (M) 

CHLORONITROBENZENE(-o)  

CHLORONITROBENZENE.  p 

CHLORO-N-METHYLBENZAMIDE  P  (M)  

CHLOROPHENOL-2  

CHLOROPHENOL-3  

CHLOROPHENYL  PHENYL  ETHER.4-*  

CHLOROPHENYLETHANOL  1.1    

CHLOROPHTHALIC  ANHYDRIDE  4  (M)  

CHLOROiJ'-METHYLBiPHENYL  P  (M)  

CHLOROPRENE 

CHLOROPROPANE-1   

CHLOROPROPANE-2  

CHLOROPROPENE  3  

CHLOROPROPIONITRILE,3-  

CHLOROPROPYLENE-2 

CHLORO-p-XYLENE  


FR 


R 

Fm25D 

Fm305 

Fe' 

CAS 

0.990 

0.118 

0.118 

0.960 

0.743 

0.149 

0.149 

0.102 

0.990 

0.123 

0.123 

0.980 

92-04-6 

0.990 

0.125 

0.126 

0.449 

0.832 

0.134 

0.134 

0.109 

0.990 

0.131 

0.131 

0.980 

0.839 

0.130 

0.130 

0.110 

0.990 

0.134 

0.134 

0.439 

0.990 

0.112 

0.112 

0.980 

0.990 

0.150 

0.150 

0.601 

0.990 

1.150 

1.000 

0.400 

443-83^ 

0.990 

0.065 

0.065 

0.980 

0.762 

0.855 

0.997 

0.324 

107-20-0 

0.926 

0270 

0291 

0.244 

5976-47-6 

0.990 

0245 

0238 

0.867 

95-51-2 

0.990 

0.108 

0.105 

0.867 

108-42-9 

0.990 

1204 

1.000 

0.852 

0.990 

1.157 

1.000 

0.728 

108-90-7 

0.826 

0.137 

0.137 

0.108 

100-03-8 

0.876 

0.000 

0.000 

0.030 

510-15-6 

0.62» 

0.083 

0.089 

0.105 

118-91-2 

0.535 

0.083 

0.089 

0.092 

535-80-8 

0.535 

0.083 

0.089 

0.092 

74-11-3 

0.990 

1.103 

1.000 

0.980 

5216-25-1 

0.990 

1.131 

1.000 

0.980 

0.852 

0.035 

0.033 

0.074 

873-63-2 

0.275 

0.058 

0.056 

0.074 

17849-38- 

0.251 

0.040 

0.039 

0.074 

873-76-7 

0.990 

1204 

1.000 

0.840 

2051-62-9 

0.990 

1.124 

f.OOO 

0.850 

0.990 

0.135 

0.135 

0.832 

2051-59-4 

0.990 

0.362 

0.362 

0.980 

873-32-5 

0.990 

1.081 

1.000 

0.980 

542-18-7 

0.990 

0.102 

0.107 

0.428 

1561-86-0 

0.990 

0.102 

0.107 

0.587 

0.990 

0.651 

0.651 

0.980 

0.990 

0.111 

0.111 

0.980 

0.990 

0.123 

0.123 

0.851 

700&-72-3 

0.990 

1.046 

1.000 

0.901 

75-00-3 

0.480 

0.256 

0.309 

0.221 

107-07-3 

0.990 

0.934 

1.000 

0.910 

110-75-8 

0.990 

1.064 

1.000 

0.757 

0.990 

1.152 

1.000 

0.980 

352-33-0 

0.355 

1.075 

1.000 

0.980 

593-70-^ 

0.990 

1.023 

1.000 

0.775 

67-66-3 

0.990 

0.094 

0.094 

0.980 

0.990 

1.121 

1.000 

0.980 

0.990 

0.140 

0.140 

0.980 

1126-46-1 

0.990 

0.873 

0.935 

0.697 

0.937 

0.840 

1.000 

0.494 

107-30-2 

0.290 

0.715 

0.673 

0.077 

532-27-4 

0.990 

0.147 

0.147 

0.413 

0.990 

0.999 

0.999 

0.913 

0.990 

1.177 

0.980 

0.870 

91-58-7 

0.958 

0.110 

0.110 

0.142 

0.990 

0.519 

0.625 

0.808 

88-73-3 

0.990 

0.591 

0.713 

0.301 

0.818 

0.140 

0.140 

0.107 

0.323 

0245 

0240 

0.107 

95-97-8 

0.635 

0.057 

0.057 

0.078 

108-43-0 

0.990 

0.861 

0.775 

0.389 

7005-72-3 

0.990 

0.057 

0.054 

0.807 

0.595 

0.133 

0.133 

0.083 

0.990 

0.124 

0.124 

0.850 

1667-11-4 

0.990 

1.124 

1.000 

0.677 

126-99-8 

0.990 

1.055 

1.000 

0.858 

540-54-5 

0.990 

1.050 

1.000 

0.867 

75-29-6 

0.990 

1.092 

1.000 

0.980 

557-98-2 

0.359 

0.580 

0.622 

0.111 

542-76-7 

0.990 

1.090 

1.000 

0.980 

557-98-2 

0.987 

1.163 

1.000 

0.592 

104-82-5 
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Table  2  of  Appendix  J.— FR.  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Uw  Constants  at  25°  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


CHLOROPYRIDINE  2  (M)  

CHLOROSTYRENE  H)  

CHLOROTETRAHYDROFURAN  3  (M)  .... 

CHLOROTHIOPHENOL  p  •  

chlorotoluene^ 

CHL0R0URACIL,5-{M)  

cts  1,2  DIMETHYLCYCLOHEXANE  

citrus  red  #2  (M)  

COPPER  PHTHALOCYANINE  (M)  

COUMARAN  (M)  

crotonaldehyde  

CROTONYLENE  (2-BUTYNE)  

CUMENE  (Isopropylbenzene)  

CUMENE  HYDROPEROXIDE  

CYANOBENZYL  ALCOHOL  P  * 

CYANOGEN  

CYANOGEN  BROMIDE  *  

CYANOGEN  CHLORIDE(M) 

CYANOGUANIDINE  (M)  

CYANOMETHYLPHTHALATE  4  (M)  

CYANOPYRIDINE  H)  *  

CYANOPYRIDINE  3  *  

CYANOTOLUENE  4  

CYANURIC  ACID  (M)  

CYCASIN  (M)  

CYCLOHEXADIENE1  .4DIONE2.'6bIsi  ibiMET" 

CYCLOHEXANE  

CYCLOHEXANOL 

CYCLOHEXANOL 

CYCLOHEXANONE  

CYCLOHEXENE  

CYCLOHEXENE  1  ONE,  2 

CYCLOHEXYL  ACETATE  

CYCLOHEXYL-2,2-DIPHENYLETHYLAMIN(MJ  . 
CYCLOHEXYL-4,6-DINITROPHENOL.2-(M) 

CYCLOHEXYLAMINE  

CYCLOHEXYLCYCLOHEXANONE  4  .. 

CYCLOPENTADIENE  

CYCLOPENTADIENE  1,3 

CYCLOPENTANE  

CYCLOPENTENE  

CYCLOPHOSPHAMIDE  (M)  

CYCLOPROPANE  C3H6  

CYCLOHEXYL  o,o-DIMETHYL  PH6s.bff(M) 

CYMENE,para 

CYTOSINE(M)  

DAUNOMYCIN(M)  

DAZOMET 

DDD,p,p'- ;.;; 

DDE,p,p'- 

DDT  

DECANAL  

DECENE,  8  METHYL  1-  .... 

DIACETYL  (M)  

DIAMINO-5-SULFONYL  BENZYL  2  4  "(M)' 

DIAMINODIPHENYLMETHANE  P.P'  (M) 

DIAZOMETHANE 

DIBENZOFURANS 

DIBENZOPYRENE  1,2,7,8  .... 
DIBROMO-3-CHLOROPROPANE  lJ2 
DIBROMOCHLOROMETHANE 
DIBROMOETHANE-1,2  . 

DIBROMOMETHANE 

DI8UTYL  ETHER  

DIBUTYLAMINE  

DICHLORO  2-PROPANOL  1,3 
DICHLORO  PROPANOL  2,3  ... 
DICHLORO-1 ,3-CYCLOPENTAbiENE  5,5(M)"' " 
DICHLORO-2-BUTENE  1,2  ... 
DICHLORO-2-BUTENE(1,4)  . 
DICHLORO-2-BUTENE,  1,4  ... 


FR 


0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.578 

0.990 

0.990 

0.987 

0.147 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.491 

0.990 

0.753 

0.990 

0.851 

0.925 

0.198 

0.990 

0.759 

0.990 

0.990 

0.990 

0.978 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 
0.99 

0.990 

0.990 

0.990 

0.900 

0.950 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.575 

0.990 

0.990 

0.709 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.507 

0.990 

0.990 

0.990 

0.990 


Fm25D 


0.769 

1.179 

0.642 

0.893 

1.164 

0.138 

1.117 

0.071 

0.000 

0.215 

0.887 

1.185 

1.197 

0.478 

0.002 

0.800 

0.558 

0.999 

0.999 

0.071 

0.118 

0.113 

0.450 

0.505 

0.099 

0.027 

1.093 

0.456 

0243 

0.703 

1.136 

0.498 

0.846 

0.097 

0.092 

0.878 

0.732 

1.198 

1.198 

1.093 

1.144 

0.094 

1.093 

0.105 

1.193 

0.811 

0.000 

0.085 

1.150 

1.138 

1.131 

0.918 

1.116 

0.999 

0.133 

0.126 

0.573 

1.112 

0.803 

1.048 

0.585 

1.114 

0.493 

0.958 

0.949 

0.237 

0.119 

0.413 

1.079 

1.079 

1.079 


Fm305 


0.769 

1.000 

0.642 

1.000 

1.000 

0.138 

1.000 

0.071 

0.000 

0.215 

0.974 

1.000 

1.000 

0.464 

0.002 

1.000 

1.000 

0.999 

0.999 

0.071 

0.124 

0.119 

0.419 

0.506 

0.099 

0.026 

1.000 

0.493 

0.262 

0.740 

1.000 

0.507 

0.963 

0.097 

0.092 

0.940 

0.707 

1.000 

1.000 

1.000 

1.000 

0.094 

1.000 

0.980 

1.000 

0.811 

0.000 

0.153 

1.000 

0.990 

1.000 

0.928 

1.000 

0.999 

0.133 

0.126 

1.000 

0.967 

0.633 

1.000 

1.000 

1.000 

1.000 

1.000 

0.984 

0257 

0.130 

0.413 

1.000 

1.000 

1.000  I 


Fe' 


0.599 

0.788 

0.407 

0.980 

0.741 

0.980 

0.980 

0.853 

0.764 

0.980 

0.212 

0.980 

0.876 

0.204 

0.070 

0.747 

0.462 

0.704 

0.648 

0.980 

0.980 

0.980 

0.980 

0.072 

0.794 

0.072 

0.859 

0.159 

0.136 

0.088 

0.980 

0.183 

0.273 

0.384 

0.980 

0.280 

0.727 

0.980 

0.713 

0.980 

0.979 

0.610 

0.980 

0.980 

0.871 

0.831 

0.853 

0.066 

0.394 

0.621 

0.980 

0.612 

0.980 

0.318 

0.628 

0.980 

0.356 

0.740 

0.720 

0.185 

0.643 

0.852 

0.558 

0.727 

0.300 

0.570 

0.255 

0.980 

0.562 

0.453 

0.612 


CAS 


109-09-1 
1331-28-8 

106-54-7 
106-43-4 
1820-81-1 

6358-53-8 

147-14-8 

91-64-5 

470-30-3 

503-17-3 

98-82-8 


460-19-5 
506-68-3 
506-77-4 
461-58-5 

100-48-1 
100-54-9 

108-80-5 
14901-08- 

110-82-7 

108-93-0 
108-94-1 
110-83-8 

622-45-7 

131-89-5 
108-91-8 
56025-96- 


50-18-0 


71-30-7 
20830-81- 

72-64-6 
72-55-9 
50-29-3 


431-03-8 
101-77-9 


96-12-8 

124-48-1 

106-93-^ 

74-95-3 

142-96-1 

96-23-1 
616-23-9 


764-41-0 


DICHLOROAf 
DICHLOROB£ 
DICHLOROBE 
DICHLOROBE 
DICHLOROBE 
DICHLOROBE 
DICHLOROBI 
DICHLOROBl 
DICHLOflODI 
DICHLOROEl 
DICHLOROEl 
DICHLOROEl 
DICHLOROEl 
DICHLOROEl 
DICHLOROEl 
DICHLOROIO 
DICHLOROM< 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROPI 
DICHLOROS" 
OICHLORO-T 
DIELDRIN  .... 
DIETHYL  AM 
DIETHYL  ET^ 
DIETHYL  ET^ 
DIETHYL  PH 
DIETHYL  SUI 
DIETHYL  THI 
DIETHYLBEN 
DIETHYLDIPI 
01  ETHYLENE 
DIETHYLURE 
DIHYDR0-5-< 
DIISOBUTYLI 
DIISODECYL 
DIISPPROPV 
DIISOPROPV 
DIISOPROPY 
DIMETHOXY 
DIMETHOXY 
DIMETHYL  A 
DIMETHYL  B 
DIMETHYL  B 
DIMETHYL  B 
DIMETHYL  B 
DIMETHYL  N 
DIMETHYL  N 
DIMETHYL  N 
DIMETHYL  S 
DIMETHYL  S 
DIMETHYL  T 
DIMETHYL-1 
DIMETHYLA( 
dimethylanilin 
DIMETHYLBl 
DIMETHYLF 
DIMETHYLGI 
DIMETHYLH' 
DIMETHYLPI 
DIMETHYLPt 
QIMETHYLSt 
DINITROBEN 
DINITROPHE 
DINITROTOL 
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Table  2  of  Appendix  J.— FR,  FM,  and  FE  >  Values  for  Compounds  With  Henry's  Law  Constants  at  25"  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


19    109-09-1 


DtCHLOROANILINE(2.3)  

DICHL0R0BENZENE(1,2)  (-0)  

DICHL0R0BENZENE(1.3)  (-m)  

DICHL0R0BENZENE(1,4)  (-P)  

DICHL0R0BENZIDINE,3,3'-  

DICHLOROBENZOPHENONE  p.p 

DICHLOROBIPHENYL  (PARA)  

DICHLOROBUTANE  (1,4)  

DICHLORODIPHENYLMETHANE  (M)  

DICHLOROETHANE(I.I)  

DICHL0R0ETHANE(1  ,2)  

DICHLOROETHENE  1,2  trans  

DICHL0R0ETHENE(1,1)  

dichloroethyl  ether 

DtCHLOROETHYLENE(1,2)  ds  

OICHLOROIODOMETHANE 

DICHLOROMONOFLUOROMETHANE 

DICHLOROPHENOL 

DICHLOROPHENOL(2,4)  

DICHLOROPHENOL(2,6) 

DICHLOROPHENOXYACETIC  ACID(2,4)  

DICHLOROPROPANE  1,2 

DICHLOROPROPENE(1 ,3)  

DICHLOROPROPYLENE.1 ,2-(cis)  

DICHLOROPROPYLENE.1 ,2-(trans) 

DtCHLOROPROPYLENE-2.3  

DtCHLOROSTYRENE  2,6  

D1CHLORO-TRANS-ETHYLENE(1 ,2)  

DtELDRIN 

DIETHYL  AMINE 

DIETHYL  ETHER 

DIETHYL  ETHER  ACID  CHLORIDE  (M)  

DIETHYL  PHTHALATE  

DIETHYL  SULFATE  

DIETHYL  THIOETHER  (M) 

DIETHYLBENZENE  P 

DIETHYLDIPHENYL  UREA  SYM(M) 

DIETHYLENE  GLYCOL  DIETHYL  ETHER  

DIETHYLUREA  1,1  (M)  

DIHYDRO-5-OXAZALONE  (DIHYDROAZLA  (M) 

DIISOBUTYLENE 

DIISODECYL  PHTHALATE  

DIISPPROPYL  BENZENE  (PARA)  

DIISOPROPYL  KETONE  

DIISOPROPYLAMINE 

DIMETHOXY  METHANE  

DIMETHOXY-(3,3>BENZIDINE  

DIMETHYL  AMINE 

DIMETHYL  BENZ(A)ANT  7,12  

DIMETHYL  BENZOIC  ACID,  2,4  

DIMETHYL  BENZOIC  ACID,  3,5  

DIMETHYL  BENZYLAMINE  N,N  ....: 

DIMETHYL  METHYLTHIOCARBAMATE  N,N(M) 
DIMETHYL  NITROISOPROPYLAMINE  N,N(M)  .. 

DIMETHYL  NITROSAMINE  (M)  

DIMETHYL  SULFATE  

DIMETHYL  SULFIDE 

DIMETHYL  TRISULFIDE  

DIMETHYL-1 -NITROBENZENE  2,4  

DIMETHYLACETAMIDE  

dimethylanlline  N,N  

DIMETHYLBENZYL  HYDROPEROXIDE  (M)  

DIMETHYLETHYLAMINE  

DIMETHYLGLYCOL 

DIMETHYLHYDANTOIN.5,5-(M)  

DIMETHYLPHENOL  (2,4)  

DIMETHYLPHENYLCARBINOL  (M)  

QIMETHYLSULFOXIDE  

DINITROBENZENE  M  

DINITROPHENOL  2,4 

DINITROTOLUENE  2.6  


FR 


0.527 

0.990 

0.990 

0.990 

0.001 

0.978 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.872 

0.990 

0.990 

0.990 

0.990 

0.945 

0.846 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.828 

0.990 

0.990 

0.990 

0.909 

0.990 

0.990 

0.990 

0.316 

0.729 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.878 

0.990 

0.321 

0.990 

0.854 

0.854 

0.990 

0.990 

0.990 

0.990 

0.549 

0.990 

0.990 

0.990 

0.547 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.854 

0.023 

0.990 

0.990 


Fm25D 


0.121 

1.134 

1.134 

1.134 

0.055 

0.366 

1.177 

1.052 

0.107 

1.024 

1.040 

1.061 

1.061 

0.711 

1.061 

0.553 

1.023 

0.940 

0.158 

0213 

0.922 

1.054 

1.071 

1.062 

1.072 

1.071 

1.149 

1.061 

0.259 

0.865 

0.856 

0.379 

0.054 

0.001 

0.999 

1.191 

0.091 

0.168 

0.726 

0.982 

1.127 

0.007 

1.184 

0.973 

0.939 

0.594 

0.000 

0.709 

1.214 

0.101 

0.101 

0.003 

0.676 

0.439 

0.999 

0.034 

0.508 

0.354 

0.564 

0.707 

0.000 

0.149 

0.865 

0.102 

0.521 

0.050 

0.385 

0.821 

0.564 

0.004 


Fm305 


0.117 
1.000 
1.000 
1.000 
0.053 
0.332 
1.000 
1.000 
0.107 
1.000 
1.000 
1.000 
1.000 
0.757 
1.000 
0.975 
1.000 
0.920 
0.154 
0.209 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 
0.235 
1.000 
1.000 
0.379 
0.063 
0.002 
0.999 
1.000 
0.091 
0217 
0.726 
0.982 
1.000 
0.007 
1.000 
1.000 
1.000 
0.950 
0.000 
0.996 
0.973 
0.105 
0.105 
0.003 
0.676 
0.439 
0.999 
0.086 
1.000 
1.000 
0.669 
0.994 
0.001 
0.149 
1.000 
0.136 
0.521 
0.047 
0.385 
0.990 
1.000 
0.008 


Fe' 


0.064 

0.637 

0.719 

0.724 

0.026 

0.093 

0.914 

0.980 

0.855 

0.792 

0.640 

0.981 

0.937 

0212 

0.904 

0.362 

0.989 

0.227 

0.094 

0.094 

0.978 

0.720 

0.75C 

0.831 

0.853 

0.857 

0.823 

0.980 

0.225 

0.286 

0.423 

0.980 

0.853 

0.107 

0.980 

0.784 

0.859 

0.033 

0.101 

0.722 

0.980 

0.451 

0.980 

0.483 

0.409 

0.442 

0.660 

0.198 

0.857 

0.115 

0.115 

0.587 

0.863 

0.389 

0.980 

0.079 

0.829 

0.980 

0.801 

0.284 

0.342 

0.466 

0.523 

0.483 

0.980 

0.552 

0.794 

0.419 

0.285 

0.059 

0.109 


CAS 


95-50-1 

541-73-1 

106-46-7 

91-94-1 

90-96-2 

213029-08 

110-56-5 

2051-90-3 

75-34-3 

107-06-2 

156-60-5 

75-35-4 

156-54-2 

75-43-4 

120-83-2 

87-65-0 

94-75-7 

78-87-5 

542-75-6 

563-54-2 
78-88-6 

540-59-0 
60-57-1 
109-89-7 
602-97-6 

84-€6-2 

352-93-2 
105-05-5 
85-98-3 

634-95-7 


100-18-5 


109-87-5 
119-90-4 
124-40-3 


103-83-3 


77-78-1 
75-18-3 

25168-04- 

57-14-7 
80-15-9 
75-64-9 

77-71-4 

105-67-9 

617-94-7 

9^-65-0 
51-28-5 
60&-20-2 
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TABLE  2  OF  APPENDIX  J^-FR.  FM.  AND  FE  ■  VALUES  FOR  COMPOUNDS  WiTH  HENRY'S  UW  CONSTANTS  AT  25<'  C 
GREATER  THAN  OR  EQUAL  TO  0.1  Y/X  ATMOSPHERE  PER  MOLE  FRACTION-Contini^ 


Compound 


DIMTROTOLUENE  (2,4)  

DINOCAP  (M)  

DI-n-OCTYL  PHTHALATE  

DINOSEB  (M) 

DKDXANE  (1,4) 

DIOXIN  (M)   

DtPHENYL  ETHER  (M)  

DIPHENYL  THIOETHER  (M)  

DIPHENYLAMINE  (M)   

DIPHENYLBUTADIENE  1.3  (M) 

DIPHENYLCHLOROMETHANE  (M)  

DIPHENYLDIKETONE  (M)  . 
DIPHENYLETHANE  1,1  (M)  ... 
D»PHENYLETHANOL  1.1  (M)  .. 
DIPHENYLHYDRAZINE.1,1-(M)  . . 

DIPHENYLMETHANE 

DIPROPYLAMINE  

DIPROPYLBUTRAL  

DIPROPYLFORMAMIDE  (M)  .. 
DI-tert-BUTYL-p-CRESOL  .. 

DIVINYL  KETONE  (M)  ZZ 

dodecane  

EDTA  (M)  

ENDOSULFAN  

ENDOSULFAN  SULFATE  (M)  

ENDRIN  ALDEHYDE  (M)  .. . 

EPICHLOROHYDRIN  

EPOXY^TANE  1,2  

ETHANE  

ETHANOL  

ETHENE  

ETHENYL  2  METHYL  BENZENeV- 

ETHOXYETHANOL-2    .  

ETHYL  2  METHYL  BENZENE,  1- 

ETHYL  ACETATE  PEROXIDE  (M)  ... 

ETHYL  ACRYLATE 

ETHYL  BUTANOATE 

ETHYL  CYANIDE  (PROPIONITRILE)  (M) 

ETHYL  ETHER  

ETHYL  HEPTANOATE  ... 

ETHYL  ISOPROPYL  PEROXIDE  (M) 

ETHYL  METHANOATE  ...  

ETHYL  PENTANOATE  . 

ETHYL  PEROXIDE  

ETHYL  PROPYL  ETHER 

ETHYL  S.S-DIPHENYL  PHOSPHORODITHiM) 

ETHYL  TOLUENE.  4  

ETHYL  VINYL  ETHER  

ETHYL(2)  HEXANOL  

ETHYL-(2)-PROPYL-(3)  ACROLEIN  (M)  .."." 

ETHYLACETATE  

ETHYLAMINE  

ETHYLBENZENE 

ETHYLENE  

ETHYLENE  DIAMINE  

ETHYLENE  DIBROMIDE 

ETHYLENE  GLYCOL  DIMETHYL  ETHER 

ETHYLENE  GLYCOL  MONOBUTYL  ETHER  ACFTATe"" 
ETHYLENE  GLYCOL  MONOMETHYL  ETHER  ACETATe" 

ethylene  OXIDE  

ETHYLETHOXY  PROPIONATE 
ETHYLHEXYL  HEXANOL  2 
ETHYLHEXYLACRYLATE  2- 
FENCHONE.d-  (M)  .. 

fluoranthene  ...  

fluorene  

fluoromethane  ..  

fluorouracil.5- (m)       

FORMYL  FLUORIDE  '■Z''"'Z""''"'''Z. 

FREON  1 1 .  tluorotrichloromethane 

FREON  12  DICHLORODIFLUOROMETHANe".;;.'.'.'.'.'.";;;."."  ■ 


FR 


0.390 

0.990 

0.990 

0.990 

0.387 

0.990 

0.990 

0.990 

0.513 

0.990 

0.990 

0.990 

0.990 

0.416 

0.990 

0.990 

0.979 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.900 

0.990 

0.990 

0.915 

0.990 

0.990 

0.322 

0.990 

0.990 

0.545 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.341 

0.990 

0.990 

0.990 

0.990 

0.990 

0.977 

0.987 

0.358 

0.990 

0.990 

0.963 

0.990 

0.905 

0.772 

0.285 

0.986 

0.940 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 


Fm250 


0.052 

0.043 

0.000 

0.105 

0.618 

0.064 

0.140 

0.132 

0.140 

0.122 

0.124 

0.120 

0.134 

0.126 

0.133 

0.628 

0.927 

0.622 

0.503 

0.031 

0.999 

1.089 

0.999 

0.020 

0.014 

0.999 

0.847 

0.879 

1.067 

0.586 

1.187 

1.240 

0.144 

1.198 

0.659 

0.788 

0.775 

0.999 

0.856 

0.868 

0.931 

0.537 

0.813 

0.146 

0.894 

0.070 

1.198 

0.890 

0.256 

0.999 

0.722 

0.711 

1204 

1.187 

0.012 

0.537 

0.601 

0.031 

0.055 

0.712 

0.491 

0.065 

0.925 

0.149 

0.049 

0.965 

1.130 

0.999 

0.848 

1.053 

1.059 


Fm305 


0.085 

0.043 

0.000 

0.105 

0.869 

0.064 

0.140 

0.132 

0.140 

0.122 

0.124 

0.120 

0.134 

0.126 

0.133 

0.509 

0.998 

0.618 

0.503 

0.028 

0.999 

1.000 

0.999 

0.018 

0.014 

0.999 

0.939 

1.000 

1.000 

0.860 

1.000 

1.000 

0.207 

1.000 

0.659 

1.000 

1.000 

0.999 

1.000 

1.000 

0.931 

1.000 

1.000 

0.283 

1.000 

0.070 

1.000 

1.000 

0.268 

0.999 

1.000 

0.999 

1.000 

1.000 

0.022 

0.999 

0.860 

0.043 

0.093 

1.000 

0.577 

0.064 

0.992 

0.149 

0.039 

0.774 

1.000 

0.999 

1.000 

1.000 

1.000 


Fe' 


0.178 

0.980 

0.960 

0.575 

0.181 

0.279 

0.662 

0.836 

0.074 

0.647 

0.850 

0.851 

0.551 

0.066 

0.796 

0.195 

0.411 

0.292 

0.960 

0.072 

0.457 

0.980 

0.412 

0.102 

0.980 

0.412 

0.350 

0.582 

0.946 

0.126 

0.980 

0.710 

0.134 

0.731 

0.706 

0.483 

0.457 

0.580 

0.506 

0.470 

0.386 

0.566 

0.428 

0.112 

0.571 

0.333 

0.857 

0.652 

0.266 

0.257 

0.404 

0.280 

0.828 

0.980 

0.241 

0.565 

0.316 

0.067 

0.048 

0.503 

0.213 

0.125 

0.705 

0.406 

0.656 

0.314 

0.873 

0.412 

0.577 

0.954 

0.980 


CAS 


121-14-2 

39300-45- 

117-84-0 

88-85-7 

123-91-1 

828-00-2 

101-84-8 

139-66-2 

122-3^-4 

886-85-7 

90-99-3 

134-81-6 

599-67-7 
530-50-7 
101-81-5 
142-84-7 

6282-00-4 
128-37-0 


60-00-4 

115-29-7 

1031-07-8 

106-89-8 


64-17-5 


110-60-5 


140-88-5 

107-12-0 
60-29-7 


1709-4^-8 


104-76-7 

645-€2-5 

141-78-6 

75-04-7 

10O-41-4 

74-85-1 

107-15-3 

106-93-4 

110-71-4 

110-49-6 
75-21-8 


103-11-7 
4695-62-9 
206-44-0 
86-73-7 

51-21-8 


75-71-8 


FREON  12,  die 
FREONS  (M)  . 

FURAN  

FURFURAL  ... 
FUROIC  ACID 
GEOSMIN  (M) 

GLYOXAL 

GUANINE  (M) 

HEPTACHLOR 

HEPTACHLOR 

HEPTANAL  ... 

HEPTANE  ISO 

HEPTANE(-n) 

HEXACHLORC 

HEXACHLORC 

HEXACHLORC 

HEXACHLORC 

HEXACHLORC 

HEXACHLORC 

HEXADECANE 

HEXAFLUORC 

HEXAFLUORC 

HEXAMETHYl 

HEXAMETHYl 

HEXANAL 

HEXANE(-n)  . 
HEXANOL  2  E 
HEXANOL-1  . 
HEXEN-2-ONI 

HEXENE  

HEXYL  ETHAI 

HEXYLAMINE 

HYDROFLUOI 

HYDRCX3EN  J 

HYDROXY  Dll 

HYDROXY-1, 

HYDROXY-4- 

HYDROXY-5- 

HYDR0XY6M 

HYDROXYAC 

HYDROXYCY 

HYDROXYDI^ 

HYDROXYME 

HYDROXYME 

HYDROXYME 

HYDROXYME 

HYDROXYME 

HYDROXYME 

HYDROXYME 

HYDROXYPE 

INDAN0L,5-(r 

INDOLE  (M) 

IODOCX)UMA 

ISOBUTANE 

ISOBUTYLF 

ISOBUTYLBE 

ISOBUTYLEN 

ISOCYANO  4 

ISODECANOI 

ISODECYL  0 

ISOPENTANt 

ISOPENTYL  I 

ISOPENTYL  I 

ISOPHORON 

ISOPROPYL 

ISOPROPYL 

ISOPROPYL 

ISOPROPYL 

ISOPROPYL 

ISOXAZOLOI 

UNDANE  hei 
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S  AT  25°  C 


CAS 


121-14-2 

39300-45- 

117-84-0 

86-85-7 

123-91-1 

828-00-2 

101-84-8 

139-66-2 

122-3*-* 

886-65-7 

90-99-3 

134-81-6 

59^-67-7 
530-50-7 
101-81-5 
142-64-7 

6282-00-4 
128-37-0 


60-00-4 

115-29-7 

1031-07-8 

106-89-8 


64-17-5 
110-80-5 

140-88-5 

107-12-0 
60-29-7 


1709-49-8 


104-76-7 

645-62-5 

141-78-6 

75-04-7 

10O-41-4 

74-85-1 

107-15-3 

106-93^ 

110-71^ 

110-49-6 
75-21-8 


103-11-7 
4695-62-9 
206-44-0 
86-73-7 

51-21-8 


75-71-8 


Table  2  of  Appendix  J.— FR,  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Uw  Constants  at  25"  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


FREON  12.  dichlorodifluoromethane  

FREONS(M)  

FURAN  

furfural  

FUROIC  acid  (M)  

GEOSMIN(M) 

GLYOXAL 

GUANINE  (M)  

HEPTACHLOR 

HEPTACHLOR  EPOXIDE  (M)  

HEPTANAL  

HEPTANE  ISO  

HEPTANE(-n)  „ — • 

HEXACHLOROBENZENE  

HEXACHLOROBUTADIENE 

HEXACHLOROCYCLOHEXANE  (GAMMA  ISOMER) 

HEXACHLOROCYCLOPENTADIE  NE 

HEXACHLOROETHANE  

HEXACHLOROPENTADIENE  (M) 

HEXADECANE  N  (M)  .- 

HEXAFLUOROACETONE  

HEXAFLUOROPROPENE  

HEXAMETHYLENEDIAMINE  (M)  - 

HEXAMETHYLENIMINE  „ 

HEXANAL 

HEXANE(-n)  

HEXANOL  2  ETHYL  ~ 

HEXANOL-1  

HEXEN-2-ONE5 

HEXENE 

HEXYL  ETHANOATE  

HEXYLAMINE  _ 

HYDROFLUORIC  ACID  (M)  _ 

HYDROGEN  SULFIDE  ,..- 

HYDROXY  DIMETHYL  ETHER  (M)  

HYDROXY-1.3-CYCL0PENTADIENE  5  (M)  

HYDROXY-4-METHYLTETRAHYDROFURAN(M)  ... 
HYDROXY-5-METHYLDlMETHYL  PHTHALA  (M)  ... 
HYDROXY6METHYLPYRIDINE3  CARBOXYLI  (M)  .. 
HYDROXYACETIC  ACID 

HYDROXYCYCLOHEXANONE  4  (M)  

HYDROXYDIMETHYL  PHTHALATE  4  (M)  

HYDROXYMETHYL  ACETYLENE  (M)  „ -.. 

HYDROXYMETHYL  iSOPROPYL  KETONE  (M)   

HYDROXYMETHYL.  N-METHYLETHYL  AMI  (M) 

HYDROXYMETHYL-N-CHLOROMETHYLETHY  (M) 

HYDROXYMETHYLPHENYL  CARBAMATE  N  (M)  ... 

HYDROXYMETHYLTHIOBENZENE  (M)  

HYDROXYMETHYLVINYL  ETHER  (M) 

HYDROXYPENTANE  3  (M)  « 

INDANOL.5-(M)  

INDOLE  (M)  - 

lODOCOUMARAN  2  (M)  

ISOBUTANE - 

ISOBUTYL  ETHANOATE  

ISOBUTYLBENZENE 

ISOBUTYLENE  

ISOCYANO  4  METHYL  BENZENE*  

ISODECANOL 

ISODECYL  OCTYL  ESTER  

ISOPENTANE  

ISOPENTYL  ETHANOATE  

ISOPENTYL  METHANOATE  

ISOPHORONE  

ISOPROPYL  AMINE  

ISOPROPYL  ETHER  

ISOPROPYL  METHANOATE  

ISOPROPYL  METHANOATE  

ISOPROPYL  PROPANOATE  

ISOXAZOLOL,5-(AMINOMETHYL)-3-{M) 

LINDANE  hexachlorocyclohexane 


FR 


Fm25D 


0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.502 

0.990 

0.990 

0.976 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.971 

0.520 

0.990 

0.990 

0.942 

0.963 

0.979 

0.990 

0.990 

0.948 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.760 

0.631 

0.990 

0.990 

0.990 

0.990 

0.990 

0.920 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.980 

0.932 

0.990 

0.990 

0.990 

0.990 

0.616 

0.990 

0.019 

0.990 

0.990 

0.990 

0.990 

0.990 


Fm305 


1.059 

0.644 

0.983 

0.288 

0.794 

0.134 

0.490 

0.149 

0.619 

0.030 

0.942 

1.099 

1.085 

1.047 

0.937 

0.141 

0.886 

0.515 

0.088 

0.112 

0.968 

1.080 

0.724 

0.923 

0.928 

1.084 

0256 

0.322 

0.885 

1.119 

0.865 

0.803 

0.558 

0.333 

0.999 

0.999 

0.948 

0.113 

0.148 

0.000 

0.761 

0.120 

0.999 

0.999 

0.999 

0.838 

0.147 

0.320 

0.490 

0.999 

0.128 

0.708 

0.102 

1.103 

0.786 

1.191 

1.141 

0.422 

0.165 

1.033 

1.101 

0.852 

0.941 

0.525 

0.811 

0.939 

0.886 

0.865 

0.825 

O.i'60 

1.063 


Fe' 


1.000 

0.644 

1.000 

0.334 

0.794 

0.134 

0.888 

0.149 

0.566 

0.030 

0.991 

1.000 

1.000 

0.966 

0.883 

0.132 

0.826 

0.499 

0.088 

0.112 

1.000 

1.000 

0.724 

0.989 

0.997 

1.000 

0268 

0.355 

0.915 

1.000 

0.998 

0.870 

0.558 

1.000 

0.999 

0.999 

0.948 

0.113 

0.148 

0.001 

0.761 

0.120 

0.999 

0.999 

0.999 

0.838 

0.147 

0.320 

0.490 

0.999 

0.128 

0.708 

0.102 

1.000 

1.000 

1.000 

1.000 

0.384 

0.158 

1.000 

1.000 

0.999 

0.997 

0.506 

1.000 

1.000 

1.000 

1.000 

1.000 

0.760 

1.000 


CAS 


0.980 

0.980 

0.755 

0.354 

0.480 

0.406 

0.297 

0.980 

0.647 

0.162 

0.407 

0.980 

0.980 

0.543 

0.855 

0.106 

0.803 

0.852 

0.860 

0.980 

0.980 

0.980 

0.213 

0.109 

0.400 

1.000 

0.134 

0.180 

0.347 

0.980 

0.475 

0.239 

0.537 

0.882 

0.874 

0.728 

0.385 

0.980 

0.409 

0.570 

0.087 

0.980 

0.980 

0.662 

0.980 

0.980 

0.137 

0.790 

0.905 

0.450 

0.980 

0.980 

0.980 

0.963 

0.486 

0.905 

0.916 

0.198 

0.099 

0.906 

0.954 

0.487 

0.503 

0.108 

0.538 

0.730 

0.578 

0.547 

0.487 

0.980 

0.703 


110-00-9 
96-01-1 
88-14-2 
19700^1- 

73-40-5 
76-44-8 
1024-57-3 

31394-54- 

142-82-5 

118-74-1 

87-68-3 

58-89-9 

77-47-4 

67-72-1 

544-76-3 

116-15-4 
124-09-4 


110-54-3 
104-76-7 
111-27-3 


7664-39-3 


38116-61- 
79-14-1 


1470-94-6 
120-72-9 


78-59-1 
75-31-0 
108-20-3 


2763-96-4 
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Table  2  of  Appendix  J.— FR,  FM.  and  FE  '  Values  for  Compounds  With  Henry's  Uw  Constants  at  25"  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


MELAMINE  (M)  

MERCAPTOBENZOTHIAZOLE.2  

MERCURY (M) 

METHACRYLIC  ACID 

METHANE  

METHANETHIOL  (M) 

METHANOL  

METHAPYRILENE  (M)  

METHOXYACETIC  ACID 

METHOXYACETONITRILE  (M)  

METHOXYCHLOR  

METHYL  1-PENTENE  2  

METHYL  2-PROPYL  ETHER  

METHYL  ACETATE  

METHYL  ACRYLATE 

METHYL  ACRYLONITRILE  (M)  

METHYL  AMINE  

METHYL  AMINOACETYLENE  (M)  

METHYL  A2IRIDINE  2 

METHYL  BENZOATE  

METHYL  BENZYL  ALCOHOL  4  .... 

METHYL  BIPHENYL  (-p)  (M)   

METHYL  BUTANOATE 

METHYL  CHLORIDE  

METHYL  CHLOROACETAMIDE  N  (M)  .. . 

METHYL  CHLOROCARBONATE  (M) 

METHYL  CHOLANTHRENE  3 

METHYL  COUMARAN  2  (M)  

METHYL  CYCLOHEXANE  

METHYL  ETHER  dimethyl  ettier  

METHYL  ETHYL  ETHER 

METHYL  ETHYL  KETONE,  2  butanone 

METHYL  FORMATE  

METHYL  HEXANOATE  

METHYL  IODIDE  

METHYL  ISOAMYL  KETONE  (M)  ....'... 
METHYL  ISOBUTYL  KETONE  . 

METHYL  ISOCYANATE  

METHYL  ISOPROPYL  KETONE 

METHYL  MERCAPTAN  

METHYL  METHACRYUTE  .. 

METHYL  MORPHOLINE  

METHYL  NAPTHALENE  (1-)  ... 
METHYL  NAPTHALENE  (-12) 

METHYL  OCTANOATE  

METHYL  PENTANOATE    . 

METHYL  PEROXIDE  

METHYL  PROPANOATE 

METHYL  PROPENE  2  (M)  

METHYL  PROPYL  ETHER  .... 
METHYL  TERTIARY-BUTYL  ETHER 
METHYL  TETRAHYDROFURAN  2  .. 
METHYL  THIOURACIL  (M)  .... 
METHYL-1,3-CYCL0PENTADIENE  5  (M) 
METHYL-2,3,4-TRIHYDROQUINOLINE  N  (M) 
METHYL-2-AMINOETHYLAMINE  (M) 
METHYL-2-HYDROXYETHYLAMINE  (M)  . 
METHYL-3-ACETYLCYCLOPENTADIENE  1  (M) 
METHYL-3-NITROBENZYL  ALCOHOL  4  (M) 
METHYL-4-NITROBENZYL  ALCOHOL  2  (M) 
METHYL-5-THI0ACETYLDIHYDR01 .3THI  (M) 
METHYLACETONITRILE  (M)  ... 
METHYLBUTADIENE  (Isoprene)  . 

METHYLBUTYLAMINE  

METHYLCYCLOPENTANE  

METHYLENE  CHLORIDE,  dichloromethane 

METHYLFURAN  2  (M) 

METHYLISOBORNEOL,2-(M)   . 
METHYLPHENYL  CARBAMATE  N  (M) 
METHYL-PHENYLETHYLAMINE  N  (M)  .. 
METHYL-p'-METHYLTRIPHENYL  PHOSPH  (M) 


FR 


0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.317 

0.990 

0.593 

0.990 

0.990 

0.990 

0.990 

0.989 

0.990 

0.990 

0.990 

0.990 

0.900 

0.692 

0.917 

0.990 

0.990 

0.990 

0.863 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.958 

0.590 

0.990 

0.990 

0.990 

0.990 

0.990 

0.986 

0.990 

0.986 

0.435 

0.990 

0.990 

0.990 

0.990 

0.587 

0.985 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.912 

0.990 

0.578 

0.990 

0.767 

0.568 

0.994 

0.990 

0.990 

0.809 

0.990 

0.990 

0.509 

0.990 

0.906 

0.990 

0.990 


Fm25D 


Fm305 


0.554 

0.844 

0.125 

0.068 

1.067 

0.999 

0.433 

0.094 

0.005 

0.999 

0.085 

1.125 

0.976 

0.590 

0.748 

0.999 

0.516 

0.999 

0.838 

0.924 

0.058 

0.141 

0.775 

1.040 

0.872 

0.999 

1.234 

0.145 

1.107 

0.698 

0.791 

0.872 

0.535 

0.843 

0.354 

0.761 

0.933 

0.272 

0.922 

0.333 

0.801 

0.365 

1204 

1.219 

0.888 

0.813 

0.024 

0.724 

0.999 

0.848 

0.911 

0.914 

0.283 

0.999 

0.218 

0.999 

0.999 

0.897 

0.141 

0.141 

0.146 

0.999 

1.176 

0.791 

1.109 

1.017 

0.999 

0.141 

0.320 

0.401 

0.079 


0.554 

1.000 

0.125 

0.091 

1.000 

0.999 

0.855 

0.094 

0.010 

0.999 

0.081 

1.000 

1.000 

0.906 

1.000 

0.999 

0.992 

0.999 

1.000 

0.981 

0.056 

0.141 

1.000 

1.000 

0.872 

0.999 

0.990 

0.145 

1.000 

1.000 

1.000 

0.990 

0.997 

1.000 

1.000 

0.761 

0.979 

1.000 

0.991 

1.000 

0.999 

0.475 

0.973 

0.986 

1.000 

1.000 

0.070 

1.000 

0.999 

1.000 

1.000 

1.000 

0.283 

0.999 

0.218 

0.999 

0.999 

0.897 

0.141 

0.141 

0.146 

0.999 

1.000 

0.883 

1.000 

1.000 

0.999 

0.141 

0.320 

0.401 

0.079 


Fe' 


0.980 

0.641 

0.854 

0.194 

0.980 

0.731 

0.168 

0.980 

0.064 

0.382 

0.333 

0.980 

0.537 

0.454 

0.478 

0.980 

0.877 

0.980 

0.360 

0.168 

0.154 

0.819 

0.413 

0.840 

0.137 

0.980 

0.322 

0.811 

0.980 

0.730 

0.617 

0.477 

0.548 

0.441 

0.711 

0.318 

0.529 

0.870 

0.523 

0.719 

0.366 

0.078 

0.512 

0.246 

0.524 

0.417 

0.159 

0.431 

0.980 

0.598 

0.573 

0.357 

0.753 

0.924 

0.137 

0.871 

0.081 

0.754 

0.103 

0.079 

0.980 

0.980 

0.980 

0.178 

0.980 

0.770 

0.073 

0.794 

0.137 

0.587 

0.862 


CAS 


108-78-1 

7439-97-6 

79-41-4 

74-82-8 

74-93-1 

67-5&-1 

91-80-5 

625-45-6 

1738-36-9 

72-43-5 

763-29-1 

79-20-9 
96-3^-3 
126-98-7 
74-89-5 


644-08-6 

74-87-3 

79-22-1 

56-49-5 

607-71-6 

108-67-2 

115-10-6 

78-93-3 
107-31-3 

74-88-^ 

110-12-3 

108-10-1 

624-83-9 

563-80-4 

80-62-6 

90-12-0 
91-57-6 


115-11-7 

1634-04-4 

56-04-2 
26519-91- 

109-61-9 
109-83-1 

40870-50- 
23876-13- 

75-86-5 


75-09-2 

534-22-5 

NA 

589-08-2 


METHYLSTYR 
METHYLTIN  Tl 
METHYL-TRIH 
MITOMYCIN  C 

MNNG  (M)  

MONOCHLOR( 
MORPHOLINE 
MUSTARD  GA 
NAPHTHALEN 
NAPHTHALEN 
NAPHTHOQUII 
NICKEL  CYAN 
NITRO  m  XYLl 
NITRO^-METh 
NITROANILINE 
NtTROBENZEr 
NITROBENZEf 
NITROBENZYl 
NITROBIPHEN 
NITROCELLUL 
NITROETHANI 
NITROGEN  Ml 

nitrometh/w 
nitromethyi 
nitropropai 
nitrosoben: 
nitrosopyr 
nitrotoluei 
nitrotoluei 
nitrotoluej 
nitrotoluei 

NONANAL  

NONANOL,  n 

NONYLPHENC 

OCTAMETHYL 

OCTANAL  

OCTANE  

OCTANOL  1  .. 
OCTANOL  2  .. 
OCTANOL  3  .. 
OCTANOL  4  .. 
O)L(decane)  . 
OXAMIC  ACID 
PARABROMOI 
PARAFORMAl 
PARALDEHYD 
PCB  1016  (mo 
PCB  1221  (mo 
PCB  1232  (did 
PCB  1242  (trio 
PCB  1248  (qu< 
PCB  1254(pen 
PCB  1260  (he) 
PCB'S  (Arodoi 
PGNTACHLOF 
PENTACHLOF 
PENTACHLOF 
PENTACHLOF 
PENTADIENE 
PENTAERYTH 
PENTANAL  ... 

PENTANE  

PENTYL  PROI 
PENTYLAMINI 
PENTYLBENZ 
PENTYLCYCL 
PERCHLOROf 
PERYLENE  (Iv 
PHENANTHRE 
PHENOL,3-{1. 
PHENOTHIAZI 


J  AT  25"  C 
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Table  2  of  Appendix  J.— FR.  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Law  Constants  at  25°  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction — Continued 


CAS 


108-7&-1 

7439-97-6 

79-41-4 

74-82-8 

74-93-1 

67-56-1 

91-80-5 

625-45-6 

1738-36-9 

72-43-5 

763-29-1 

79-20-9 
96-33-3 
126-98-7 
74-89-5 


644-08-6 

74-87-3 

79-22-1 

56-49-5 

607-71-6 

108-87-2 

115-10-6 

78-93-3 
107-31-3 

74-88-4 

110-12-3 

108-10-1 

624-83-9 

563-80-4 

80-62-6 

90-12-0 
91-57-6 


115-11-7 

1634-04-4 

56-04-2 
26519-91- 

109-81-9 
109-83-1 

40870-59- 
23876-13- 

75-86-5 


75-09-2 

534-22-5 

NA 

589-08-2 


Compound 


METHYLSTYRENE  H)  

METHYLTIN  TRICHLORIDE  (M)  

METHYL-TRIHYDR0-1,3-THIAZ0LE4  (M)  

MITOMYCIN  C  (M)  

MNNG(M)  

MONOCHLORODIFLUOROMETHANE 

MORPHOLINE  

MUSTARD  GAS  (M)  

NAPHTHALENE  

NAPHTHALENE  ACETIC  ACID  2  METHYL 

NAPHTHOQUINONE-1,4  (M)  

NICKEL  CYANIDE  (M) „ 

NITRO  m  XYLENE,  2  

NITRCM-METHYLBENZOATE  3  (M)  „ 

NITROANILINE  P 

NITROBENZENE  ..._ 

NITROBENZENESULFONYL  CHLORIDE  P  (M) 

NITROBENZYL  ALCOHOL  P  (M) 

NITROBIPHENYL.4-  „ 

NITROCELLULOSE  (M)  ....„ „ 

NITROETHANE „ 

NITROGEN  MUSTARD  N-OXKDE  (M) 

NITROMETHANE 

NITROMETHYLBENZENE 

NITROPROPANE  2  ....„ 

NITROSOBENZYL  ALCOHOL  4  (M)  

NITROSOPYRROLIDINE  N  (M)  

NITROTOLUENE  (-p)   ~ 

NITROTOLUENE,  m  _ 

NITROTOLUENE,  0  

NITROTOLUENE,  O  - 

NONANAL  

NONANOL,  n  

NONYLPHENOL(M)  .„ „... 

OCTAMETHYLPYROPHOSPHORAMIDE  (M)  .. 

OCTANAL  

OCTANE  _ 

OCTANOL  1  „ 

OCTANOL  2 

OCTANOL  3 - 

OCTANOL  4 ...._ 

OlL(decane)  

OXAMIC  ACID  (M) _ 

PARABROMOPHENOL  (M) 

PARAFORMALDEHYDE  (M)  

PARALDEHYDE  

PCB  1016  (monochlorobiphenyl)  

PCB  1221  (monochlorobiphenyl)  

PCB  1232  (dichlorobiphenyl)  

PCB  1242  (trichloroblphenyl)  ..._ „.... 

PCB  1248  (quatrochtorobiphenyl) 

PCB  1254(pentachlorobipheny  I  

PCB  1260  (hexachlofobiphenyl)  

PCB'S  (Aroctofs)  

PENTACHLOROBENZENE  

PENTACHLOROETHANE  

PENTACHLORONITROBENZENE  

PENTACHLOROPHENOL  

PENTADIENE  1,2  

PENTAERYTHRITOL  TETRANITRATE  (M)  ...... 

PENTANAL  

PHNTANE  

PENTYL  PROPANOATE  

PENTYLAMINE  

PENTYLBENZENE  

PENTYLCYCLOPENTANE  

PERCHLOROMETHYL  MERCAPTAN  (M) 

PERYLENE (M) 

PHENANTHRENE  

PHENOL,3-{1,1-DIMETHYLETHYL)-{M)  

PHENOTHIAZINE  (M) 


FR 


O990 
0.470 
O990 
0.990 
O990 
0.990 
0.990 
0.99O 
0.990 
10.99 
0.958 
0.990 
0.990 
0990 
0.990 
O808 
0.990 
O990 
0.976 
0.990 
0.225 
0.990 
0.990 
0.990 
0.985 
0.901 
O990 
O990 
0.990 
0.990 
0.988 
0990 
0856 
0990 
0.990 
0.990 
O990 
0.990 
0.983 
0.990 
0.990 
0.990 
0.990 
0.925 
O990 
0.795 
0.990 
0.990 
0.990 
O990 
0.990 
0.990 
0.990 
0.990 
O990 
O990 
0.990 
0.990 
O990 
0.976 
O990 
0.990 
0.990 
0.903 
0.990 
0.990 
0.990 
0.990 
0.990 
0990 
0.990 


Fm25D 


1.217 
O105 
0.914 
0.058 
0199 
1.023 
0148 
0.146 
1.239 
0.863 
0146 
0.817 
0.779 
0128 
0.000 
0.305 
0114 
0.149 
0.044 
0.000 
0.412 
0139 
0.255 
0.463 
0.531 
0.405 
0.997 
0.339 
0.475 
0.534 
0534 
0.938 
0.099 
0115 
0.082 
0.946 
1.086 
0184 
0.381 
0514 
0.446 
1.088 
0.999 
0139 
0.000 
0.717 
1204 
1.204 
1.177 
1.075 
1.142 
0.698 
0504 
1.142 
1.091 
0.991 
0.774 
0.092 
1.191 
0.067 
0.904 
1.082 
0.868 
0.822 
1.173 
1.103 
0132 
0.099 
0.279 
0.558 
0125 


Fm305 


1.000 
O105 
0.914 
0.058 
0199 
1.000 
0207 
0.146 
0.994 
0.830 
0146 
0.817 
0.923 
0128 
OOOO 
0.394 
0.114 
0.149 
0.046 
OOOO 
0.964 
Ot39 
0.954 
0.570 
0.989 
0.405 
0.997 
0.417 
0.585 
0.657 
0.657 
0.959 
O103 
0115 
O082 
0.979 
1.000 
0195 
0.398 
0.536 
0.466 
1.000 
0.999 
0139 
0.000 
0.991 
1.000 
1.000 
1.000 
0.929 
1.000 
0.618 
0.450 
1.000 
1.000 
0.966 
0.839 
O090 
1.000 
0.067 
0.999 
1.000 
1.000 
0.917 
1.000 
1.000 
0132 
0.099 
0.222 
0.558 
0125 


Fe' 


0.767 
0.070 
0.316 
0980 
0.980 
0.990 
0.437 
0.406 
0506 
0.567 
0164 
0.284 
0.455 
0.980 
0.411 
0.228 
0.458 
0.356 
0.075 
0558 
016t 
0.794 
0.883 
0.270 
0.437 
0136 
0.980 
045199- 
0.279 
0.296 
0.266 
0558 
O091 
0.794 
0.980 
0.465 
0.980 
0.240 
0136 
O104 
0118 
0.961 
0.317 
0135 
0558 
0.232 
0345 
0.418 
0.543 
0.488 
0.640 
0.813 
0791 
0.507 
0.796 
0.877 
0.405 
0.298 
0855 
0162 
0.406 
0.925 
0.537 
0.254 
0.766 
0.980 
0.980 
0.853 
0193 
0.794 
0.874 


CAS 


98-93-9 
993-16-8 

50-07-7 

70-25-7 

75^5-6 

110-91-6 

505-60-2 


130-15-4 
557-19-7 


100-01-6 

98-95-3 

98-74-8 

619-73-8 

92-9»-3 

9004-70-0 

126-85-2 
75-52-5 

79-46-9 

930-55-2 
99-0 


25154-52 
152-16-9 

111-65-9 
1 1 1-87-5 


471-47-6 

106-41-2 

30525-69- 

123-63-7 

12674-11- 

11104-28- 

11141-16- 

53469-21- 

12672-29- 

11097-69- 

11096-82- 

608-93-5 
76-01-7 

87-86-5 

78-1 1-5 


594-42-3 

198-55-0 

85-01-8 

585-34-2 

92-64-2 
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TABLE  2  OF  APPENDIX  J.-FR,  FM,  AND  FE  '  VALUES  FOR  COMPOUNDS  WiTH  HENRY'S  UW  CONSTANTS  AT  25°  C 

Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  FRACTiOf^Continued 


Compound 


PHENYL  ISOCYANATE  (M)  

PHENYLACETIC  PEROXIDE  (M)  

PHENYLCYCLOHEXANONE  4  

PHENYLHYDRAZINE  (M) 

PHENYLPHENOL  P 

PHENYLTHIOUREA  (M)  

PHOSGENE  (decomposes)  

PHOSPHINE  

phthalate,  di  n  butyl-  .... 
phthalate,  di  n  octyl  .... 
phthalic  acid 

PHTHALIMIDE  

PIC0LINE(2-)  (M)  

PINENE(alpha-) 

PIPERAZINE  

POLYCYCLIC  KETONE  O  (M)  

PROPANAL  

PROPANE  

PROPANE),  2,2'-OXYBIS{2-CHLORa(M)"!;.".'"." 

PROPANOIC  ACID . 

PROPANOL  

PROPANOL  ISO  

PROPENAL  

PROPENE  : 

PROPENYL  BENZENE 

PROPIONALDEHYDE  

PROPIONIC  ACID  

PROPIONITRILE  (M)  

PROPYL  ACETATE  ISO 

PROPYL  BUTANOATE 

PROPYL  ETHER  

PROPYL  METHANOATE 

PROPYL  PROPANOATE 

PROPYL  THIOURACIL  (M)  

PROPYL(-n)  ACETATE  

PROPYL(-n)  BENZENE  

PROPYL-3-METHOXY  PYRAZINEi-is6'(M) 

PROPYLAMINE  

PROPYLCYCLOPENTANE  

PROPYLENE  

PROPYLENE  CHLOflOHYDRIN  

PROPYLENE  OXIDE  .... 

PROPYLENIMINE  1 .2  2  methyl  aziri 

PROPYN-1-OL  2(PR0PARLGYL)  

PROPYNE  

PYRENE  

PYRIDINE  

PYRROLIDINE  

QUINALDINE  (M)  

RESERPINE  (M)  

s  ACETYLMERCAPTOSUCCINic  ACID 

S4CHL.CYCLOHEX.00DIMETH.PHOS.DIT(M)'" 

SACCHARIN  (M)  

SAFROLE (M)  

sec  BUTYLBENZENE  

SILVEX 

SODIUM  DODECYL  SULFATE  (M) 

SODIUM  DODECYLBENZENE  SULFONATE  (M) 

STREPTOZOTOCIN  (M) 

STYRENE  

STYRENE  OXIDE  

SULFIDE  (M) 

TAMARON  (METHAMIDIPHOS)  .... 

TARS{M)   

t-BUTYL  HYDROPEROXIDE  . . 

TERPINEOL,  ALPHA  

tert  BUTANOL  

tert-AMYLBENZENE  

tert-BUTYLBENZENE  

TETRACHLOROAQUINONE  (M)  ... 
TETRACHLOROBENZENE(  1,2,3.4)  .... 


FR 


0.990 

0.917 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.971 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.902 

0.990 

0.990 

0.104 

0.595 

0.451 

0.943 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.563 

0.990 

0.990 

0.274 

0.990 

0.609 

0.550 

0.990 

0.990 

0.956 

0.198 

0.990 

0.990 

0.318 

0.990 

0.990 

0.990 

0.990 

0.990 

0.988 

0.908 

0.990 

0.990 

0.990 

0.990 

0.306 

0.990 

0.497 

0.990 

0.630 

0.990 

0.990 

0.990 

0.990 


Fm25D 


0.674 

0.149 

1.029 

0.860 

0.001 

0.149 

0.868 

0.213 

0.006 

0.042 

0.714 

0.850 

0.999 

1.165 

0.031 

0.000 

0.813 

1.075 

0.138 

0.105 

0.305 

0.740 

0.855 

1.144 

1.217 

0.813 

0.066 

0.999 

0.786 

0.843 

0.921 

0.714 

0.813 

0.140 

0.773 

1.191 

0.149 

0.778 

1.105 

1.144 

0.338 

0.841 

0.792 

0.271 

1.200 

0.046 

0.608 

0.814 

0.999 

0.000 

0.030 

0.052 

0.133 

0.144 

1.187 

1.106 

0.081 

0.083 

0.092 

1.229 

0.883 

0.999 

0.430 

0.025 

0.289 

1.008 

0.856 

1.173 

1.192 

0.102 

1.101 


Fm305 


0.674 

0.149 

0.914 

0.860 

0.001 

0.149 

1.000 

1.000 

0.006 

0.044 

0.924 

0.957 

0.999 

1.000 

0.042 

0.000 

1.000 

1.000 

0.138 

0.163 

0.421 

0.926 

1.000 

1.000 

1.000 

0.999 

0.102 

0.999 

1.000 

1.000 

1.000 

1.000 

1.000 

0.140 

0.999 

1.000 

0.149 

0.971 

1.000 

1.000 

0.383 

1.000 

0.944 

0.321 

1.000 

0.036 

0.600 

0.936 

0.999 

0.000 

0.050 

0.052 

0.133 

0.144 

1.000 

1.000 

0.081 

0.083 

0.092 

1.000 

0.830 

0.999 

0.672 

0.025 

0.404 

0.984 

0.989 

1.000 

1.000 

0.102 

1.000 


Fe' 


0.855 

0.137 

0.826 

0.314 

0.710 

0.863 

0.872 

0.996 

0.095 

0.574 

0.858 

0.854 

0.398 

0.890 

0.339 

0.948 

0.436 

0.880 

0.980 

0.064 

0.185 

0.190 

0.487 

0.980 

0.860 

0.406 

0.381 

0.580 

0.453 

0.475 

0.716 

0.506 

0.446 

0.921 

0.448 

0.781 

0.980 

0.249 

0.980 

0.980 

0.069 

0.600 

0.239 

0.225 

0.853 

0.113 

0.255 

0.072 

0.853 

0.648 

0.069 

0.342 

0.850 

0.406 

0.860 

0.774 

0.195 

0.121 

0.980 

0.800 

0.341 

0.649 

0.091 

0.642 

0.199 

0.473 

0.231 

0.870 

0.855 

0.980 

0.700 


CAS 


103-71-9 

4894-75-1 

100-6^-0 

92-69-3 

10^-85-5 

75-44-5 

7803-51-2 


88-99-3 

85-41-6 

109-06-8 

80-56-8 

110-85-0 


74-98-6 

39638-32 

79-09-4 

67-63-0 


123-38-6 
79-09-4 
107-12-0 
108-21-4 

111-43-3 


51-52-5 

109-60^ 

103-65-1 

25773-40- 

107-10-8 

115-07-1 

75-56-9 
75-55-8 
107-19-7 

129-00-0 
11(^-86-1 

91-6^-4 
50-55-5 


81-07-2 
94-59-7 

93-72-1 

151-21-3 

25155-30- 

18883-66- 

100-42-5 


75-91-2 


634-66-2 


TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRACHLOF 
TETRADECA^ 
TETRAETHYL 
TETRAETHYL 
TETRAETHYL 
TETRAETHYL 
TETRAFLUOF 
TETRAFLUOP 
TETRAHYDRC 
TETRAHYDRC 
TETRAHYDRC 
TETRAHYDRC 
TETRAHYDRC 
TETRALIN  .... 
TETRANITRO 
THIOACETAM 
THIOBENZYL 
THIOBISETH/ 
THIOCYANAT 
THIOMETHAN 
THIOPHENOL 
THIOPROPIOI 
THIOUREA  ... 
THIRAM  (M)  . 
THYMINE  (M) 
TOLUENE  .... 
TOLUENE24D 
TOLUENESUL 
TOLUIC  ALDE 
TOLUIDINE  (^ 
TOLUIDINE  H 
TOLUIDINE  P 
TOXAPHENE 
trans  1,4  DIME 
trans  2  BUTEf 
trans  2  HEPTE 
trans  2  HEXEI 
trans2  0CTEI 
trans,  trans  2,' 

TRWUTYLPH 
TRIBUTV.TI 
TRIBim-,.*t« 
rmCHLOROi 
TRICHLORO- 
TRIOJLORO- 
TRIOILOFtOA 
TRICHLOROe 
TRICHLOROe 
TRICHLOROe 
TRICHLOROE 
TRICHLOROE 
TRICHLOROE 
TRICHLOROE 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
TRICHLOROF 
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Table  2  of  Appendix  J.— FR,  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Law  Constants  at  25° 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 

TETRACHL0R0BENZENE(1  ,2.3,5)  

TETRACHL0R0BENZENE(1  ,2.4,5)  

TETRACHLORODIBENZOFURAN  (2,3,7,8)  (M) 
TETRACHLORODIBENZO-p-DIOXIN(2,3,7,8)  ... 

TETRACHL0R0ETHANE(1,1.1,2)  (M) 

TETRACHL0R0ETHANE(1, 1,2,2)  

TETRACHLOROETHENE  

TETRACHL0R0PHEN0L(2,3,4,6)  

TETRACHL0R0PHEN0L(2,3,5,6)  

TETRACHL0R0PR0PENE(1, 1,2.3)  (M) 

TETRADECANE  

tetraethyl  lead 

TFTRAETHYLENE  glycol  (M)  

TETRAETHYLENE  PENTANE  

TETRAETHYLPYROPHOSPHATE  (M)  „.... 

TETRAFLUOROETHENE  

TETRAFLUOROMETHANE  

TETRAHYDROBENZALDEHYDE 

TETRAHYDROFURAN  

TETRAHYDRONAPHTHALENE.I  ,2,3,4-(M)  

TETRAHYDROPYRAN  

TETRAHYDROTHIOPHENE 

TETRALIN  

TETRANITROMETHANE  

THIOACETAMIDE  (M)  

THIOBENZYL  ALCOHOL  P  (M)  

THIOBISETHANE,  1,1'  

THIOCYANATE  (TOTAL  AS  SCN-)  (M)  

THIOMETHANOL  (M)  

THIOPHENOL  (M)   

THIOPROPIONAMIDE  2  (M)  

THIOUREA 

THIRAM(M)  

THYMINE  (M) 

TOLUENE  

TOLUENE24DIAZOBIS-METATOLUENEDIA(M) 

TOLUENESULFONYL  CHLORIDE 

TOLUIC  ALDEHYDE 

TOLUIDINE  (-0) 

TOLUIDINE  HYDROCHLORIDE,o-(M) 

TOLUIDINE  P 

TOXAPHENE  

trans  1,4  DIMETHYLCYCLOHEXANE 

trans  2  BUTENAL 

trans  2  HEPTENE  

trans  2  HEXENAL  

trans  2  OCTENAL  

trans,  tr»B  2.4  HEXADIENAL  

TRIBHCMOMETHYLPHOSPHATE  (M)  

TRIBUTYL  PHOSPHOROTRITHIOATE  SSS  .... 

IMBUTYf.  TW  ACETATE  

TWBUrrV^-*t«SPHATE 

TRlCHLORO(1.1,2)TRIFLUO  ROETHANE(M)  .. 
TRICHLO«0-1,2,2-TRIFLUOROETHANE,1,1  .. 

TRICHLORO-1,3,5-TRIAZINE  2,4,6  (M) 

TRICHLOROANJSOLE  2,3,6  (M)  

TRICHLOflOBENZENE  1,2,3  

TRICHLOROBENZENE  1,2,4  

TRICHLOROBENZENE  1,3,5  

TRICHLOROBUTANE  1^3  (M)  

TRICHLOROETHANE  1,1.1   

TRICHLOROETHANE  1,1,2  

TRICHLOROETHYLENE  

TRICHLOROFLUOROM  ETHANE 

TRICHLOROPHENOL  2,4,5  

TRICHLOROPHENOL  2,4,6  

TRICHLOROPROPANE  1,1.1   

TRICHLOROPROPANE(1,1,2)  

TRICHLOROPROPANE(1 ,2,2)  

TRICHL0R0PR0PANE(1 ,2,3)  

TRICHLOROPROPENE  (1,1,2)(M) 


FR 


Fm25D 


Fm305 


Fe' 


CAS 


0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.447 
0.990 
0.990 
0.990 
0.990 
0.892 
0.990 
0.990 
0.990 
0.990 
0.912 
0.830 
0.887 
0.980 
0.990 
0.990 
0.990 
0.990 
0.887 
0.990 
0.990 
0.990 
0.659 
0.696 
0.892 
0.990 
0.990 
0.990 
0.986 
0.604 
0.990 
0.459 
0.990 
0.850 
0.990 
0.990 
0.387 
0.990 
0.856 
0.990 
0.233 
0.980 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 
0.964 
0.990 
0.990 
0.990 
0.990 
0.990 
0.990 


1.101 
1.101 
0.072 
0.109 
0.141 
1.015 
1.048 
1.024 
0.010 
0.135 
1.0M 
0.968 
0.128 
1.183 
0.080 
1.080 
1.037 
0.636 
0.880 
0.452 
0.896 
0.692 
1.189 
0.267 
0.999 
0.588 
0.692 
0.642 
0.999 
0.826 
0.948 
0.011 
0.105 
0.556 
1.215 
0.011 
0.046 
0.513 
0.159 
0258 
0274 
0.054 
1.117 
0.911 
1.121 
0.963 
0.985 
0.996 
0.052 

0.929 
1.073 
0.131 
1.033^ 
0.133 
0.119 
1.114 
1.114 
1.114 
0.144 
1.037 
1.025 
1.053 
1.027 
0.111 
0.135 
1.048 
1.037 
1.047 
1.048 
0228 


1.000 
1.000 
0.072 
0.101 
0.141 
0.999 
1.000 
1.000 
0.010 
0.135 
1.000 
0.889 
0.128 
1.000 
0.080 
1.000 
1.000 
0.641 
1.000 
0.452 
1.000 
1.000 
1.000 
1.000 
0.999 
0.588 
1.000 
0.642 
0.999 
0.826 
0.948 
0.024 
0.105 
0.556 
1.000 
0.011 
0.047 
0.478 
0.152 
0258 
0.262 
0.050 
1.000 
1.000 
1.000 
1.000 
0.993 
1.000 
0.052 

0.980 
0.988 
0.131 
1.000 
0.133 
0.119 
1.000 
1.000 
1.000 
0.144 
1.000 
1.000 
1.000 
1.000 
0.108 
0.132 
1.000 
1.000 
1.000 
1.000 
0228 


0.732 
0.732 
0.332 
0.173 
0.459 
0.397 
0.917 
0.091 
0.980 
0.831 
0.896 
0.980 
0.117 
0.881 
0.980 
0.980 
0.980 
0213 
0.322 
0.794 
0.381 
0.566 
0.632 
0.852 
0.375 
0.136 
0.763 
0.894 
0.499 
0.933 
0.097 
0.472 
0.980 
0.806 
0.804 
0.188 
0.068 
0.382 
0.052 
0.980 
0.208 
0.735 
0.980 
0.267 
0.980 
0295 
0.381 
0.151 
0.169 
0.334 
0.789 
0.980 
0.980 
0.980 
0.552 
0.980 
0.808 
0.637 
0.877 
0.980 
0.913 
0.597 
0.866 
0.968 
0.086 
0.167 
0.897 
0.897 
0.897 
0.894 
0.795 


634-90-2 

51207-31- 

1746-01-6 

630-20-6 

79-34-6 

127-18-4 

58-90-2 

935-95-5 

10436-39- 

62^-59-4 

78-00-2 

112-60-7 

107-H«9-3 


109-99-9 
119-64-2 
142-68-7 


509-14-8 

62-55-5 

100-53-8 

NA 

74-93-1 

108-98-5 

62-5e-6 
137-26-8 
65-71-^ 
108-8ft-3 


122-78-1 

96-53-^ 

636-21-5 

106-49-0 

8001-35-2 


78-48-8 

126-73-8 

76-13-1 

76-13-1 

108-77-0 

50375-10- 

87-61-6 

120-82-1 

108-70-3 

18338-40- 

71-55-6 

79-00-5 

79-01-6 

75-69-4 

96-95-4 

88-06-2 

7789-89-1 

598-77-6 

3175-23-3 

96-18-4 
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Table  2  of  Appendix  J.— FR,  FM,  and  FE  '  Values  for  Compounds  With  Henry's  Law  Constants  at  25°  C 
Greater  Than  or  Equal  to  0.1  Y/X  Atmosphere  per  Mole  Fraction— Continued 


Compound 


TRKX)SANE  N(M)  

TRtETHYLAMINe 

TRIETHYLENE  GLYC0L(M)  

TRIETHYLPHOSPHOROTHIOAT  E.o.o.o-(M)    . 

TRtFLUOROETHANE(  1.1,1) 

TRIFLUOROMETHANE  

TRIFLURALW  

TRIISOBUTYLENE  

tr«isopropylam«ne 

TRIMELLITIC  ANHYDRIDE  (M)  

TRIMETHYL  BENZENE.  123 

TR»METHYL-«-N(TROANILIN£  2.3.5  (M) 

TRIMETHYLAMINE 

TRJMETHYLBENZENE  (1.3.5)   

TRIMETHYLPENTANE  2,2.4 

TFMMETHYLSILANOL 

TRINITROBENZENE.sym-(M)  

TRINITROTOLUENE(2,4.6)  

TRIPHENYL  PHOSPHINE  (M)  

TRIPHENYLMETHANE  (M)  

TRIPHENYLPHOSPHINE  NICKEL  CARBONM) 

TRIS  (1-AZIRIDINYL)  PHOSPH»NESU(M)  _ 

TRIS  (2.3-DIBROMOPROPYL)PHOSPHA(M)  .... 

TRISODIUM  NITRILOTRIACETATE  (M)  

TRYPAN  BLUE(M)  

URACIL  (M)  

URACIL  MUSTARD  (M) 

UREA  

URETHANE  

VALERIC  ACID  (M) 

VINYL  ACETATE  

VINYL  ACETYLENE  

VINYL  BROMIDE  

VINYL  CHLORIDE  

VINYL  DIHYDROPYRAN  

VINYL  METHYL  ETHER  

VINYLCYCLOHEXENE  4(M)  

VINYLIDENE  CHLORIDE  

XYLENE  

XYLENE(-fn) 

XYLENE(-o) 

xYLENE(-p) ;;; 

XYLIDINE  dimethylaniline  

XYLYL  CHLORIDE  M  (M) 

XYLYL  CHLORIDE  O  (M)  


FR 


0.990 

0.990 

0.846 

0.989 

0.990 

0.990 

0.990 

0.990 

0.990 

0.629 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.223 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.990 

0.606 

0.990 

0.990 


Fm25D 


*  Moleojlar  structure  only  approximate. 
(M)  fraction  measured  (fm)  estimated  from  Mwt  correlation 
The  Fe  values  listed  in  Table  2  are  Fe  values  for  emissions  from  both 
values  wrth  Section  2.5.1). 


0.133 

0.937 

0.150 

0.126 

1.059 

1.057 

0.086 

1.117 

1.026 

0.129 

1.200 

0.135 

0.811 

1.200 

1.116 

0.533 

0.118 

0.004 

0.094 

0.103 

0.037 

0.130 

0.000 

0.128 

0.000 

0.794 

0.099 

0.016 

0.024 

0.963 

0.748 

1.232 

0.629 

1.081 

0.935 

0.831 

0.860 

1.061 

1.206 

1.206 

1.206 

1206 

0.131 

0.310 

0.310 


Fm305 


0.133 

1.000 

0.150 

0.126 

1.000 

1.000 

0.116 

1.000 

1.000 

0.129 

1.000 

0.135 

1.000 

1.000 

1.000 

1.000 

0.118 

0.009 

0.094 

0.103 

0.037 

0.130 

0.000 

0.128 

0.000 

0.794 

0.099 

0.030 

0.039 

0.963 

1.000 

1.000 

1.000 

1.000 

1.000 

1.000 

0.860 

1.000 

1.000 

1.000 

1.000 

1.000 

0.124 

0.310 

0.310 


F«' 


0.301 

0.379 

0.111 

0.794 

0.960 

0.980 

0.291 

0.980 

0.715 

0.087 

0.713 

0.831 

0.464 

0.766 

1.000 

0.980 

0.712 

0.120 

0.321 

0.980 

0.722 

0.379 

0.980 

0.980 

0.853 

0.857 

0.853 

0.582 

0.370 

0.287 

0.592 

0.890 

0.849 

0.971 

0.554 

0.590 

0.980 

0.889 

0.788 

0.821 

0.787 

0.824 

0.074 

0.592 

0.592 


CAS 


629-50-5 
121^4-8 
112-27-6 
126-68-1 


552-30-7 


75-50-3 

108-67-3 

540-84-1 

99-35-4 
118-96-7 
603-35-0 
516-73-3 

52-24-4 

126-72-7 

5064-31-3 

72-57-1 

66-22-8 

66-75-1 

57-1  a-6 

51-79-6 

109-52-4 

108-05-4 


75-01-4 


100-40-3 

75-35-4 

1330-20-7 

108-38-3 

95-47-6 

106-67-9 

620-19-9 
552-^5-4 


the  individual  drain  system  and  the  treatment  process.  Use  these  Fe 


TABLE  3  OF  APPENDIX  J-FE  VALUES  FOR  EMISSIONS  FROM  BOTH  THE  INDIVIDUAL  DRAIN  SYSTEM  AND  THE  TREATMENT 

PROCESS 
[Use  with  section  2.5.1] 


Henry's  Law  Constant 


0.00025 
0.00051 
0.00076 
0.00127 
000178 
0.00254 
000381 
0.00508 
0.00635 
0.00762 
0.00890 
0.01017 
0.01144 
0.02327 


Fe  Value 


O001 

O002 

O003 

0.005 

0.007 

O010 

0.015 

0.020 

0.25 

O030 

O035 

0.040 

0.045 

O050 


TABLE  3  OF 


S  AT  25°  C 


CAS 


62^50-5 
121-44-8 
112-27-6 
126-68-1 


552-30-7 


75-50-3 

108-67-3 

540-84-1 

99-35-4 
118-96-7 
603-35-0 
516-73-3 

52-24-4 

126-72-7 

5064-31-3 

72-57-1 

66-22-8 

66-75-1 

57-13-6 

51-79-6 

109-52-4 

108-05^ 


75-01-4 


100-40-3 

75-35-4 

1330-20-7 

108-3a-3 

95-47-6 

106-67-9 

620-19-9 
552-45-4 


i.  Use  these  Fe 

Treatment 

Fe  Value 

0.001 

0.002 

0.003 

0.005 

0.007 

0.010 

0.015 

0.020 

0.25 

0.030 

0.035 

0.040 

0.045 

0.050 
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Table  3  of  Appendix  J— FE  Values  for  Emissions  From  Both  the  Individual  Drain  System  and  the  Treatment 

Process— Continued 

[Use  with  section  2.5.1] 


0.07862 
0.13396 
0.18931 
0.24465 

0.30  

0,54  

0.77  

01.005  .. 

1,24  

1.48  

1,71  

1,94  

2.18  

2.42  

2.65  

2.88  

3.12  

3.36  

3.59  

3.82  

4.06  

4.30  

4.53  

4.53  

4.76  

5 

6.1  

8.3  

10.5  

12.7  ..... 

14.9  

17.1  

19.3  

224  

27.9  

334  

38  

44.5  

ao 

83.3  

116.7  ... 

ISO  

183.3  ... 
216.7  ... 

250  

283.3  ... 
316.7  ... 

350  

383.3  ... 
416.7  ... 

450  

483.3  ... 
516.7  ... 

550  

1003.8  . 
1457.5  . 
1911.5  . 
2365.4  . 
2819.2  . 
3273.1  . 
3500  .... 


Henry's  Law  Constant 


Fe  Value 


0.060 

0.070 

0.080 

0.090 

0.10 

0.11 

0.12 

0.13 

0.14 

0.15 

0.16 

0.17 

0.18 

0.19 

0.20 

0.21 

0.22 

0.23 

0.24 

0.25 

0.26 

0.27 

0.27 

0.28 

0.29 

0.30 

0.31 

0.31 

0.35 

0.37 

0.39 

0.41 

0.43 

0.45 

0.47 

0.49 

0.51 

0.53 

0.55 

0.57 

0.59 

0.61 

0.63 

0.65 

0.67 

0.69 

0.71 

0.73 

0.75 

0.77 

0.79 

0.81 

0.83 

0.85 

0.87 

0.89 

0.91 

0.93 

0.95 

0.97 

0.98 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  »C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction 

(Use  with  section  2.5.3] 


Compound 


1  BROMO  2  CHLORO  2  BUTENE  

1  BUTYENE  

1  ETHYL  4  METHYLBENZENE  

1  HEPTANOL  

1  HEPTYNE 

1  HEXYNE  

1  ISOCYANO  3-METHYLBENZENE  

1  ISOPROPYL  4  METHYLBENZENE  .... 

1  METHYLCYCLOHEXENE  

1  METHYLNAPHTHALENE 

1  NONYNE  

1  OCTENE 

1  OCTYNE  

1  PENTYNE  

1.1  DIETHOXYETHANE  

1,1,3  TRIMETHYLCYCLOPENTANE  

1.1-DIFLUOROETHANE 

1.2  DIETHOXYETHANE 

1.2.4,5  TETRAMETHYLBENZENE  

1.3-DIOXOLANE  

1.4  PENTADIENE  

1.5HEXADIENE  

1-NITROPROPANE  

1-PENTANOL 

1-PENTENE  

1-PROPOXY  2-PROPANOL 

2  BUTEN  1  OL  

2  HEPTANONE  

2  METHYL  1  BUTANOL 

2  METHYL  2  BUTENE  

2  METHYL  2  PENTANOL  

2  METHYL  3  PENTANOL  

2  METHYLHEXANE  C7H16  

2  METHYLNAPHTHALENE 

2  NONANONE  

2  OCTANONE  

2  PENTANONE  

2  PENTENE  

2  PROPYLBENZENE  

2  UNDECANONE  

2-(1-METHOXY))-1-PROPANOL 

2,2  DIMETHYL  PROPANOIC  ACID  

2,2  DIMETHYLBUTANE  C6H14 

2.2  DIMETHYLPENTANE 

2.2,5  TRIMETHYLHEXANE  C9H20  

2.3  DIMETHYL  1,3  BUTADIENE 

2.3  DIMETHYLBUTANE  C6H14 

2.3  DIMETHYLBUTANOL 

2.3  DIMETHYLPENTANE  C7H16  

2.3.4  TRIMETHYLPENTANE  C8H18  

2.3-DIMETHYLPYRIDINE 

2.4  DIMETHYLPENTANE  C7H16  

2.4.5  T 

2,4-DIMETHYLPYRIDINE 

2,5-DIMETHYLPYRIDINE 

2,6,  DIMETHYL  2,5-HEPTADIEN  4-ONE 
2,6-DIMETHYL  2,5-HEPTADIEN  4-ONE  * 

2,6-DIMETHYLPYRIDINE 

2-CHLORO  2-METHYLBUTANE  

2-ETHYL  3-METHOXYPYRAZINE  

2-ETHYLPYRAZINE  

2-ETHYLPYRIDINE  

2-FLUOROPROPANE  

2-ISOBUTYL  3-METHOXYPYRAZINE  

2-ISOBUTYLPYRAZINE  

2-METHYL  PENTANE  C6H14 

2-METHYLPYRAZINE  

2-PENTANOL  

3  METHYL  1  BUTENE  


Y/X 


Fet 


311.66 

0.544 

1048.21 

0.733 

277.78 

0.511 

1.03 

0.186 

3703.67 

0.654 

2222.20 

0.675 

1.54 

0.210 

427.35 

0.495 

4273.46 

0.664 

14.25 

0.325 

8051.45 

0.603 

50505.00 

0.729 

4629.58 

0.624 

1355.00 

0.699 

5.56 

0.320 

86805.00 

0.802 

1133.78 

0.699 

3.47 

0.309 

1388.88 

0.512 

1.36 

0.232 

6613.69 

0.742 

7507.43 

0.702 

4.63 

0.374 

69.44 

0.576 

22222.00 

0.812 

0.13 

0.046 

0.19 

0.095 

8.05 

0.356 

0.78 

0.201 

12346.00 

0.782 

1.79 

0.257 

1.92 

0.241 

29239.00 

0.737 

22.22 

0.344 

20.58 

0.366 

10.48 

0.348 

3.47 

0.350 

12920.00 

0.779 

71.22 

0.435 

34.72 

0.353 

0.26 

0.080 

0.16 

0.062 

1700.00 

0.654 

173610.00 

0.881 

191570.00 

0.795 

2645.48 

0.671 

71224.00 

0.856 

1.85 

0.259 

95784.00 

0.835 

104820.00 

0.793 

0.40 

0.110 

163400.00 

0.875 

1.00 

0.000 

0.37 

0.105 

0.46 

0.122 

11.00 

0.336 

4.17 

0.278 

0.56 

0.137 

220.00 

0.589 

0.82 

0.151 

0.14 

0.049 

0.58 

0.141 

13423.00 

0.818 

2.78 

0.256 

0.28 

0.071 

1670.00 

0.651 

0.12 

0.052 

0.82 

0.205 

29239.00 

0.832 

CAS 


646-06-^ 


93-76-5 


3  METHYL  PY 
3  METHYLHEI 

3  METHYLHE) 
3,3  DIMETHYL 
3,4-DIMETHYL 
3.5-DIMETHYL 
3-ETHYLPRYII 
3-HEXANOL  .. 
3-PENTEN-2-C 

4  METHYL  1  F 
METHYL  2  F 
METHYL  2  F 
METHYLOC 

-ETHYLPYRII 
4-METHYLPYF 

5  METHOXY  2 
ACENAPHTHE 
ACENAPHTHV 

ACETAL  

ACETALDEHY 
ACETATE  (M) 
ACETIC  ACID 
ACETIC  ANHV 

ACETONE 

ACETONITRIL 

ACETOPHENC 

ACETYL  CHLC 

ACETYL  DIETI 

ACETYLENE  . 

ACETYLFURA 

ACETYLMETH 

ACETYLPYRIC 

ACIFLUORFEf 

ACROLEIN  .... 

ACRYLONITRI 

ADAMANTANE 

AFLATOXINS 

ALDICARB  .... 

ALDRIN  

ALKYLIMINE  C 
ALLYL  ALCOH 
ALLYL  CHLOF 
ALLYL  ETHER 
ALPHA  METH' 
ALPHA  METH' 
a^jha-CHLORC 
ALPHA-HYDR< 
ALPHA-HYDR( 
AMINO-2-CHU 
AMINO-3-CHL( 
AMINa4-CHU 
AMINO-4'-CHL 
AMINO-4-CHL( 
AMINO-4-NITF 
AMINO-4-NITF 
AMIN0-5-CHL( 
AMINOBENZO 
AMINOCYCLO 
AMINOMETHY 
AMINOPHENC 
AMINOPHENC 
AMINO-p'-MEl 
AMINOPROPK 
AMITROLE  (M 

AMMONIA 

AMPHETAMIN 
AMYL  ACETAl 
ANETHOLE  (tJ 
ANISOLE  
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  °C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Compound 


Y/X 


Fet 


CAS 


3  METHYL  PYRIDINE  

3  METHYLHEPTANE  C8H18 

3  METHYLHEXANE  C7H16  

3.3  DIMETHYLPENTANE  C7H16  

3,4-DIMETHYLPRYIDINE 

3.5-DIMETHYLPYRIDINE 

3-ETHYLPRYIDINE  

3-HEXANOL 

3-PENTEN-2-OL  

4  METHYL  1  PENTENE  

4  METHYL  2  PENTANOL  

4  METHYL  2  PENTANONE  

4  METHYLOCTANE  C9H20 

4-ETHYLPYRIDINE  

4-METHYLPYRIDINE  

5  METHOXY  2  PENTANONE  

ACENAPHTHENE  

ACENAPHTHYLENE  

ACETAL  

ACETALDEHYDE  

ACETATE (M) 

ACETIC  ACID  

ACETIC  ANHYDRIDE  

ACETONE 

ACETONITRILE  

ACETOPHENONE 

ACETYL  CHLORIDE  

ACETYL  DIETHYLMALONATE 

ACETYLENE  

ACETYLFURAN  2*  

ACETYLMETHYLPHTHALATE  4  

ACETYLPYRIDINE  3 

ACIFLUORFEN 

ACROLEIN 

ACRYLONITRILE  

ADAMANTANE  DICHLORIDE 

AFLATOXINS  (M) 

ALDICARB  

ALDRIN 

ALKYLIMINE  CARBOXYLIC  ACID  N.  SUB  (M)  .... 

ALLYL  ALCOHOL 

ALLYL  CHLORIDE  

ALLYL  ETHER,  diallyl  ether  ...„ 

ALPHA  METHYL  STYRENE  

ALPHA  METHYL  STYRENE  DIMERS  

a^3ha-CHLORO-beta-METHYLNAPHTHALENE  ... 

ALPHA-HYDROXYACETALDEHYDE  

ALPHA-HYDROXYADIPIMIDE  (M)  

AMINO-2-CHLOROTOLUENE  4  

AMINO-3-CHLORO-5-PHENYLCYCLOHEXA  (M) 
AMINa4-CHL0R0-6-CYAN0PYRIDINE  2  (M)  ... 

AMINO-4'-CHLOROBIPHENYL  4  (M)  

AMINCM-CHLOROPYRIDINE  2  (M) 

AMINO-4-NITROBENZYL  ALCOHOL  2  (M)  

AMINO-4-NITROTOLUENE  2  

AMINO-5-CHLOROPYRIDINE  2  (M) 

AMINOBENZOIC  ACID  (-p)  (M)  

AMINOCYCLOHEXANE  

AMINOMETHYL-3-ISOXAZOLOL  5  (M) 

AMINOPHENOL  (-o) 

AMINOPHENOL  (-p) 

AMINO-p'-METHYLAZOBENZENE  P  (M)  

AMINOPROPIONITRILE  3  (M) 

AMITROLE(M)  

AMMONIA 

AMPHETAMINE  (M)  

AMYL  ACETATE  (-n) 

ANETHOLE (M)  

ANISOLE  „. 


0.43 

0.131 

205760.00 

0.848 

132270.00 

0.860 

102880.00 

0.844 

0.21 

0.068 

0.37 

0.105 

0.58 

0.141 

2.78 

0.294 

1.01 

0.230 

,    34722.00 

0.800 

2.53 

0.264 

0.51 

0.145 

555550.00 

0.868 

0.46 

0.123 

0.33 

0.109 

0.67 

0.142 

428.33 

0.498 

83-32-9 

6.33 

0.286 

208-96-8 

19.61 

0.398 

4.87 

0.449 

75-07-0 

400.00 

0.504 

0.31 

0.120 

64-19-7 

0.33 

0.214 

108-24-7 

1.39 

0.261 

67-64-1 

1.11 

0.333 

75-05-8 

0.51 

0.127 

96-86-2 

11.00 

0.531 

79-36-5 

1.08 

0.156 

70.00 

0.711 

74-86-2 

6.11 

0.3821 

1192-62-7 

0.94 

0.114 

16833.00 

0.882 

1122-54-9 

83.89 

0.300 

4.57 

0.393 

107-02-8 

5.44 

0.393 

107-13-1 

57.78 

0.392 

16.67 

0.295 

1402-68-2 

16.67 

0.000 

116-06-3 

27.56 

0.269 

509-00-2 

0.56 

0.089 

1.00 

0.276 

107-18-6 

515.00 

0.728 

107-05-1 

125.55 

0.535 

328.33 

0.588 

98-83-9 

655.55 

0.370 

490.55 

0.441 

86-52-2 

5.28 

0.515 

0.90 

0.135 

388.89 

0.563 

022 

0.049 

M22 

0.332 

1398300.00 

0.887 

176.68 

0.463 

1072-98-6 

0.34 

0.072 

422.77 

0.621 

99-55-8 

1428 

0.342 

1072-98-6 

022 

0.058 

150-13-0 

13.78 

0.416 

108-91-8 

4.17 

0.287 

2763-96-4 

0.20 

0.082 

95-55-6 

1.09 

0.180 

101-80-4 

.       588.88 

0.476 

0.51 

0.163 

151-18-8 

022 

0.081 

61-82-5 

18.22 

0.732 

7664-41-7 

7.50 

0.305 

60-15-1 

25.78 

0.313 

628-63-7 

16.67 

0.371 

104-46-1 

231.48 

0.584 

10O-66-3 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Uw  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Compound 


anthracene _ 

ARAMITE  (M)  

AURAMINE  (M)  

AZASERINE  (M)  

AZEPINE(M)  „ 

AZIRIDINE  ethylene  imine 

benxenedicarboxylic  acid  DIHEPTYL  E  . 

BENZ(c)  ACRIDINE  (M)  

benzal  chloride 

benzaldehyde  

BENZALKONIUM  chloride  (M)  

BENZEN  SULFONATE  (M)  

BENZENE  

BENZETHONIUM  CHLORIDE  (M)  

BENZIDINE  DIHYDROCHLORIDE  (M)  

BENZO  (B)  FLUORANTHENE  

BENZO  (j)  FLUORANTHENE  (M)  

BENZODIOXANE-1,3  (M) 

BENZOFLUORANTHENE,3.4-  (M)  

BENZOFURAN  2,3  

BENZOIC  ACID.  4  METHYL  

BENZONITRILE  

BENZOPHENONE  

BENZOPYRENE  3,4  (M)  

BENZOQUINONE.p-  (M)  

BENZOTHIAZOLE* 

BENZOTRICHLORIDE  

BENZOYL  CHLORIDE  

BENZYL  CHLORIDE  

BENZYL  METHYL  ETHER  

BHC.alpha-  

BHCbeta-  

BHCdelta- 

BICYCLO(4,2,0)  OCTA  1.3.5  TRIENE  

BICYCLO[22.1]-2,5-HEPTADIENE  DI(M) 

BIPHENYL  

BIS  (2-CHLOROETHOXY)  METHANE  

BIS(1,1.2,2-TETRACHLOROPROPYL)  ETHE  

BIS(2-CHL0R0ETHYL)ETHER  

BIS(2-CHLOROISOPROPYL)ETHER  

BIS(CHL0ROMETHYL)ETHER 

BISPHENOL(A) 

BROMACIL  

BROMO-(1)-CHLOROETHANE-2 

BROMO-3-CHLOROBUTADIENE  2  

BROMO-4-CHLORO-6-CYANOBENZYL  ALC{M) 

BROMO^-CHLOROCYCLOHEXANE  1   

BROMO^-CYANOMETHYL  BENZOATE  2  (M) 
BROMCM-CYANOMETHYL  BENZOATE  3  (M) 

BROMOACETONE  

BROMOBENZENE  

BROMOBENZYL  ALCOHOL  -(m)  

BROMOBENZYL  ALCOHOL  -(o)  

BROMOBENZYL  ALCOHOL  -(p)  

BROMOCHLOROBENZENE  P  

BROMOCHLOROBENZYL  ALCOHOL  ... 

BROMOCHLOROMETHANE  

BROMODICHLOROMETHANE 

BROMOETHYL  ACETATE  

BROMOETHYLENE  

BROMOFORM  

BROMOMETHANE  

BROMOPHENYL  PHENYL  ETHER,4-  . 

BROMOPROPIONITRILE  3  (M)  

BROMOTOLUENE  4  

BROMOURACIL,5-(M) 

BUTADIENE-(1,3) 

BUTANE  

BUTANEDINITRILE  


Y/X 


39.68 
16.67 
10739.00 
2.38 
462.77 
25.22 
128.33 
611.11 
411.66 
2.35 
0.11 
1555.54 
308.34 
1.24 
588880.00 
1.12 
611.11 
0.26 
611.11 
13.17 
■    0.38 
0.76 
506.11 
7.00 
400.00 
7.50 
54.50 
10.44 
17.72 
75.00 
227.22 
638.88 
75.56 
307.22 
4388.85 
22.67 
0.12 
2416600.00 
0.72 
6.11 
5.02 
126.67 
7609700.00 
9944300.00 
469.44 
1.05 
5544.39 
6666.60 
1338.88 
0.54 
270.00 
0.21 
0.21 
0.21 
13278000.00 
0.46 
1438900.00 
11389.00 
23.22 
744440.00 
29.56 
381.06 
4.27 
678.71 
133.89 
588880.00 
3961.07 
16167.00 
0.50 


Fet 


0.384 

0.292 

0.547 

0.206 

0.534 

0.630 

0.296 

0.533 

0.616 

0.283 

0.022 

0.602 

0.592 

0.089 

0.936 

0.117 

0.525 

0.046 

0.368 

0.370 

0.093 

0.170 

0.454 

0.250 

0.750 

0.341 

0.409 

0.391 

0.395 

0.469 

0.412 

0.472 

0.340 

0.561 

0.681 

0.345 

0.028 

0.872 

0.162 

0.295 

0.421 

0.362 

0.631 

0.995 

0.590 

0.136 

0.692 

0.646 

0.584 

0.145 

0.524 

0.046 

0.046 

0.046 

0.963 

0.069 

0.992 

0.796 

0.458 

0.990 

0.397 

0.698 

0.217 

0.605 

0.454 

0.942 

0.745 

0.826 

0.182 


CAS 


120-12-7 
140-57-8 
492-80-8 
115-02-6 
1 1 1^9-9 
151-56-4 

225-51-4 

98-87-3 

100-52-7 


71-43-2 

121-54-0 

531-85-1 

205-99-2 

205-82-3 

205-99-2 


100-47-0 

119-61-9 

50-32-8 

106-51-4 

95-16-9 

98-07-7 

98-88-4 

100^4-7 

538-86-3 

319-84-6 

319-85-7 

319-86-8 


92-52-4 
111-91-1 

111-44-4 
108-60-1 
542-88-1 
80-05-7 

107-04-0 


598-31-2 

108-86-1 

15852-73- 

18982-34- 

873-75-6 

106-39-8 

74-97-5 

75-27-4 

927-68-4 

543-60-2 

75-25-2 

74-83-9 

101-55-3 

2417-90-5 

106-38-7 

51-2(^-7 

106-99-O 

106-97-8 

110-61-2 


BUTANENITI 
BUTANOLIS 
BUTANOL(S) 
BUTANOL-1 

BUTENE  

BUTYL  ACE1 
BUTYL  ACR^ 
BUTYL  BEN2 
BUTYL  BEN2 
BUTYL  CARf 
BUTYL  MER< 
BUTYL-3-ME 
BUTYLAMINJ 
BUTYLBUTO 
BUTYLENE  ( 
BUTYLISOBl 
BUTYRALDE 
BUTYRALDE 
c10  Mnear  .... 
c11  linear  .... 
CACODYLIC 
CAMPHENE 

CAPTAN  

CARBARYL  i 
CARBAZOLE 
CARBENDA2 
CARBON  Die 
CARBON  Dl£ 
CARBON  OX 
CARBON  TE 
CARBONYL I 
CARBONYL I 
CHLORAL  ... 
CHLORAMBE 
CHLORAMBl 
CHLORDANE 
CHLORENDK 
CHLORINATI 
CHLORNAPK 
CHLORO  2  B 
CHLORO(-p)l 
CHLORO-1,3 
CHLORO-2,2 
CHLORO-2,3 
CHLORO-2-^ 
CHLORO-2-N 
CHLORO-3-N 
CHLORO-3-N 
CHLORC>4AI 
CHLORO-4-C 
CHL0RO4-H 
CHLORO-4-^ 
CHLORO-4-IV 
CHLORO-4-N 
CHL0R0-4-P 
CHLORO-5A^ 
CHLORO-5-C 
CHLORO-5-C 
CHLORO-5-F 
CHLORO-5-P 
CHLOROACE 
CHLOROALL 
CHLOROANII 
CHLOROANII 
CHLOROAZC 
CHLOROBEN 
CHLOROBEN 
CHLOROBEN 
CHLOROBEN 


ER  Than  or 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fractiot*— Continued 

(Use  \Mth  Mdion  2.5.3] 


Compound 


BUTANENITRH.E  (M) 

BUTANOL  ISO 

BUTANOL(S)  

BUTANOL-1  

BUTENE  


BUTYL  ACETATE(-n)  

BUTYL  ACRYLATE  

BUTYL  BENZENE  

BUTYL  BENZYL  PHTHALATE 

BUTYL  CARBITOL  

BUTYL  MERCAPTAN 

BUTYL-3-METHOXY  PYRAZINE,2-ISO  (M) 

BUTYLAMINE  

BUTYLBUTOXY  PROPIONATE 

BUTYLENE  GLYCOL-(1,3) 

BUTYLISOBUTYRATE  

BUTYRALDEHYDE  

BUTYRALDEHYDE  ISO  

clO  Hnear 


c11  linear 

CACODYLIC  ACID  (M) 

CAMPHENE  (M)  

CAPTAN  


CARBARYL  sevin  

CARBAZOLE  (M) 

CARBENDAZIM 

CARBON  DIOXIDE  (M)  

CARBON  DISULFIDE 

CARBON  OXYFLUORIDE  *  .. 
CARBON  TETRACHLORIDE 

CARBONYL  FLUORIDE  *  

CARBONYL  SULFIDE 

CHLORAL  


Y/X 


CHLORAMBEN 

CHLORAMBUCIL  

CHLORDANE  

CHLORENDIC  ANHYDRIDE  (M)  

CHLORINATED  TARS  (M)  

CHLORNAPHAZINE  

CHLORO  2  BUTENE.  1  trans  

CHLORO(-p)PHENYLHYDRAZINE  (M)  

CHLORO-1,3-CYCLOPENTADIENE  5 

CHLORO-2,2-DIBROMOETHANE  1   

CHLORO-2.3-EPOXYPROPANE,1-{M) 

CHLORO-2-METHOXYBENZOiC  ACID  4  (M)  

CHLORO-2-NITROBENZYL  ALCOHOL  4  (M)  , 

CHLORO-3-NITRO-5-PHENYLCYCLOHEXA  (M)   ... 

CHLORO-3-NITROANILINE  4  (M)  

CHLORCMAMINOCOUMARAN-6CARBOXYLI  (M) 

CHLORCM-CYANOBENZYL  ALCOHOL  2  (M)  

CHLORO-4-HYDROXYBI  PHENYL  3  (M)  

CHLORO-4-METHOXY-6-AMINOBENZOIC  (M)  

CHLORCM-METHYL-N-METHYLBENZAMID  (M)  ... 

CHLORO-4-NITROANISOLE  2  (M) 

CHLORCM.-PHENYLPYRIDINE  2  (M)  

CHLORO-5AMIN03PYRIDINE  CARB.ACID  (M)  

CHLORO-5-CYANOPHTHALIC  ACID  4  (M)  

CHLORO-5-CYANOTOLUENE  3  (M) 

CHLORO-5-FLUOROTOLUENE  3  

CHLORO-5-PHENOXYDIMETHYL  PHTHALA  (M)  .. 

CHLOROACETALDEHYDE 

CHLOROALLYL  ALCOHOL  2  

CHLOROANILINE  (2)  

CHLOROANILINE  (3)  

CHLOROAZOBENZENE  

CHLOROBENZENE 

CHLOROBENZENESULFONIC  ACID  (-p)  (M)  

CHLOROBENZILATE  

CHLOROBENZOIC  ACID,2 


1.53 

0.12 

0.71 

0.49 

39682.00 

9.11 

33.94 

4905.51 

599.99 

4506.51 

12500.00 

10739.00 

0.84 

4.20 

020 

399.44 

14.33 

8.17 

396820.00 

1010100.00 

2.14 

75.56 

2.60 

1.80 

2444400.00 

0.14 

158729 

1063.99 

3527.74 

1677.80 

2.78 

5.49 

53.89 

1.89 

0.31 

2.04 

400.00 

9.72 

1.67 

104.44 

15.78 

2777.75 

43.50 

1.79 

207.78 

021 

023 

9.61 

5407.73 

0.34 

29944.00 

22.22 

0.51 

4749200.00 

0.53 

20.33 

11423.00 

83.89 

16.06 

8888.80 

1.44 

1.02 

933.32 

933.32 

599.99 

209.00 

0.49 

021 

0.41 


Fet 


0266 

0.065 

0253 

0.177 

0.884 

0.368 

0.442 

0.573 

0.495 

0.687 

0.758 

0.579 

0241 

0.224 

0.096 

0.597 

0.490 

0.438 

0.784 

0.799 

0219 

0.483 

0.170 

0.180 

0.973 

0.029 

0.668 

0.669 

0.993 

0.634 

0.358 

0.500 

0.514 

0209 

0.039 

0.130 

0.504 

0252 

0.141 

0.598 

0.367 

0.740 

0.502 

0.321 

0.507 

0.041 

0.044 

0.317 

0.643 

0.071 

0.751 

0.353 

0.085 

0.965 

0.085 

0.357 

0.677 

0.467 

0.339 

0.645 

0.324 

0.244 

0.658 

0.653 

0.444 

0.446 

0.085 

0.026 

0.091 


CAS 


109-74-0 
78-83-1 
78-92-2 
71-36-3 

123-86-4 

141-32-2 

104-61-8 

85-68-7 

112-34-6 

24683-00- 
109-73-9 

107-88-O 

123-72-8 
78-84-2 


75-60-5 
79-92-5 

63-25-2 
86-74-8 


75-15-0 

353-50^ 

56-23-5 


302-17-0 

305-03-3 

57-74-9 

115-27-5 


106-89-8 

57479-70- 

22996-18- 

635-22-3 


92-04-6 


443-83-4 

107-20-0 
5976-47-6 
95-51-2 
108-^2-9 

108-90-7 
100-03-8 
510-15-6 
118-91-2 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Compound 


CHLOROBENZOIC  ACID,3- 

CHLOROBENZOIC  ACID,4- 

CHLOROBENZOTRICHLORIDE  p  

CHLOROBENZOTRIFLUORIDE,  p 

CHLOROBENZYL  alcohol  -(m)  

CHLOROBENZYL  alcohol  -(0)  

CHLOROBENZYL  ALCOHOL  -(p)  

CHLOROBIPHENYL  (-P)  

CHL0R0BUTADIENE,1  

CHLOROCOUMARAN  2  (M)  

CHLOROCYANOBENZENE  (1,4)  (M) 

CHLOROCYCLOHEXANE  

CHLOROCYCLOHEXANOL  2  

CHLOROCYCLOHEXANOL  4  

CHLORODIACETYL  (M)   

CHLORODIMETHYL  PHTHALATE  3  (M)  

CHLORODIPHENYL  THIOETHER  P  (M)  

CHLOROETHANE  (ethyl  chloride)  

CHLOROETHANOL  (ETHYLENE  CHLOROHYDRI 

CHLOROETHYL(2-)  VINYL  ETHER  

CHLOROETHYLENE  

CHLOROFLUOROBENZENE  P  

CHLOROFLUOROMETHANE  *  

CHLOROFORM  

CHL0R0HYDR0XYPHENYL4  METHYL  BENZ  (M) 

CHLOROMETHYL  ACETYLENE  '  

CHLOROMETHYL  BENZOATE  P  (M)  

CHLOROMETHYL  ETHYL  KETONE  

CHLOROMETHYL  METHYL  ETHER  

CHLOROMETHYL  PHENYL  KETONE  

CHLOROMETHYL  PHENYLHYDRAZINE  P  (M)   

CHLOROMETHYLAMINOIMINE  (M) 

CHL0R0NAPHTHALENE.2- 

CHLORONITROALKOXYIMINE  (M)  

CHLORONITROBENZENE(-O)  w 

CHLORONITROBENZENE,  p  

CHLORO-N-METHYLBENZAMIDE  P  (M)  

CHLOROPHENOL-2 

CHLOROPHENOL-3 

CHLOROPHENYL  PHENYL  ETHER.4-* 

CHLOROPHENYLETHANOL  1,1  

CHLOROPHTHALIC  ANHYDRIDE  4  (M)  

CHLORCH>'-METHYLBIPHENYL  P  (M)  

CHLOROPRENE  

CHLOROPROPANE-1  

CHLOROPROPANE-2  

CHLOROPROPENE  3  

CHLOROPROPIONITRILE,3- 

CHLOROPROPYLENE-2  

CHLORO-p-XYLENE  

CHLOROPYRIDINE  2  (M)  

CHLOROSTYRENE  (-4)  

CHLOROTETRAHYDROFURAN  3  (M) 

CHLOROTHIOPHENOL  P  *  

CHLOROTOLUENE-4  

CHL0R0URACIL,5-(M)  

Cis  1,2  DIMETHYLCYCLOHEXANE  

CITRUS  RED  #2  (M)  

COPPER  PHTHALOCYANINE  (M)  

COUMARAN  (M)  

CROTONALDEHYDE  

CROTONYLENE  (2-BUTYNE)  

CUMENE  (isopropylbenzene) 

CUMENE  HYDROPEROXIDE 

CYANOBENZYL  ALCOHOL  P*  ... 

CYANOGEN  

CYANOGEN  BROMIDE*  

CYANOGEN  CHLORIDE(M)  

CYANOGUANIDINE  (M) 


Y/X 


0.26 
0.26 
6388.83 
31415.00 
0.16 
0.16 
0.16 
522.22 
561.11 
501.66 
955560.00 
822210.00 
14.94 
75.00 
588880.00 
6388.83 
566.66 
672.00 
0.59 
1922.20 
301 .66 
9055500.00 
94999.00 
221.33 
6648.85 
6917.51 
4738.84 
147.78 
4.79 
0.17 
17.44 
1988.32 
1011.10 
1.28 
437.77 
5.08 
0.47 
0.46 
0.18 
14.78 
435.00 
0.20 
561.11 
51.63 
722.22 
944.44 
19944.00 
0.28 
19944.00 
78.33 
82.78 
385.00 
16.83 
4016.63 
258.89 
588880.00 
19841.00 
611.11 
320.00 
5344.39 
0.86 
375550.00 
727.77 
1.73 
0.13 
275.55 
11.33 
149.78 
115.55 


Fet 


0.061 

0.061 

0.523 

0.544 

0.040 

0.040 

0.040 

0.452 

0.629 

0.562 

0.956 

0.973 

0.428 

0.554 

0.949 

0.646 

0.558 

0.723 

0.221 

0.758 

0.747 

0.971 

0.972 

0.612 

0.641 

0.789 

0.650 

a679 

0.458 

0.042 

0.363 

0.670 

0.533 

0.136 

0.585 

0.289 

0.085 

0106 

0.054 

0.310 

0.617 

0.040 

0.558 

0.597 

0.742 

0.745 

0.913 

0.111 

0.839 

0.421 

0.496 

0.522 

0.387 

0.604 

0.511 

0.943 

0.682 

0.509 

0.353 

0.694 

0.212 

0.977 

0.545 

0.204 

0.040 

0.734 

0.462 

0.704 

0.484 


CAS 


535-80-8 

74-11-3 

5216-25-1 

873-63-2 
17849-38- 
873-76-7 
2051-62-9 

2051-59-4 
873-32-5 
542-18-7 
1561-86-0 


7005-72-3 
75-00-3 
107-07-3 
110-75-8 

352-33-0 
593-70-4 
67-66-3 


1126-46-1 

107-30-2 
532-27-4 


91-58-7 
88-73-3 


95-97-8 

108-43-0 

7005-72-3 


1667-11-4 

126-99-8 

540-54-5 

75-29-6 

557-98-2 

542-76-7 

557-9&-2 

104-82-5 

109-09-1 

1331-28-8 

106-54-7 
106^3-4 
1820-81-1 

6358-53-8 

147-14-8 

91-64-5 

470-30-3 

503-17-3 

98-82-8 


460-19-5 
506-68-3 
506-77-4 
461-58-5 


CYANOMETH' 

CYANOPYRID 

CYANOPYRID 

CYANOTOLUE 

CYANURIC  AC 

CYCASIN  (M) 

GYCLOHEXAC 

CYCLOHEXAh 

CYCLOHEXAh 

CYCLOHEXA^ 

CYCLOHEXAh 

CYCLOHEXEh 

CYCLOHEXE^ 

CYCLOHEXYL 

CYCLOHEXYL 

CYCLOHEXYL 

CYCLOHEXYL 

CYCLOHEXYL 

CYCLOPENT/i 

CYCLOPENT^ 

CYCLOP£NT/i 

CYCLOPENTE 

CYCLOPHOSF 

CYCLOPROP/ 

CYLCOHEXYL 

CYMENE,para 

CVTOSINE  (M 

DAUNOMYCIN 

DAZOMET  .... 

DOD,p.p'-  

DOE,p.p'-  

DDT 

DECANAL  

DECENE,  8  M 
DIACETYL  (M) 
DIAMINO-5-SL 
DIAMINODIPH 
DIAZOMETHA 
DIBENZOFUR, 
DIBENZOPYR 
DIBROMO-3-C 
DIBROMOCHL 
DIBROMOETH 
DIBROMOME1 
DIBUTYL  ETH 
DIBUTYLAMIN 
DICHLORO  2-1 
DICHLORO  PF 
DICHLORO-1,; 
DICHLORO-2-l 
DtCHLORO-2-l 
DtCHLORO-2-l 
DICHLOROAN 
DICHLOROBE 
DtCHLOROBE 
DICHLOROBE 
DJCHLOROBE 
DICHLOROBE 
DICHLOROBIF 
DICHLOROBU 
DICHLORODIF 
DICHLOROETI 
DICHLOROETI 
DICHLOROETI 
DICHLOROETI 
DICHLOROETI 
DICHLOROETI 
DICHLOROIO[ 
DICHLOROMC 
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2051-59-4 
87^-32-5 
542-1 S-7 
1561-86-0 


Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  °C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

(Use  with  section  2.5.3) 


Compound 


CYANOMETHYLPHTHALATE  4  (M) 

CYANOPYRIDINE  H)*  

CYANOPYRIDINE  3*  

CYANOTOLUENE  4  

CYANURIC  ACID  (M)  

CYCASIN(M)  

GYCLOHEXADIENE  1.4DIONE2.6BIS11D  IMET 

CYCLOHEXANE  

CYCLOHEXANOL  

CYCLOHEXANOL  

CYCLOHEXANONE  

CYCLOHEXENE  

CYCLOHEXENE  1  ONE.  2  

CYCLOHEXYL  ACETATE  

CYCLOHEXYL-2,2-DIPHENYLETHYLAMIN(M)  .. 

CYCLOHEXYL-4,6-DINITROPHENOL,2-{M)  

CYCLOHEXYLAMINE  

CYCLOHEXYLCYCLOHEXANONE  4  

CYCLOPENTADIENE 

CYCLOPENTADIENE  1.3  

CYCLOPENTANE 

CYCLOPENTENE  

CYCLOPHOSPHAMIDE  (M)  

CYCLOPROPANE  C3H6 

CYLCOHEXYL  0.0-DIMETHYL  PHOS.DIT(M) 

CYMENE.para  

CYTOSINE(M)  

DAUNOMYCIN(M)  

DAZOMET  

DDD4).p'-  

DOE.P.P'-  

DDT 


DECANAL  

DECENE.  8  METHYL  1- 

DIACETYL  (M)  

DIAMINO-5-SULFONYL  BENZYL  2.4  (M)  

DIAMINODIPHENYLMETHANE  P.P'  (M) 

DIAZOMETHANE  

DIBENZOFURANS  

DIBENZOPYRENE  1.2.7.8  

DIBROMO-3-CHLOROPROPANE.1,2  

DIBROMOCHLOROMETHANE  

DIBROMOETHANE-1 ,2  

DIBROMOMETHANE  

DIBUTYL  ETHER  

DIBUTYLAMINE  

DICHLORO  2-PROPANOL  1.3  

DICHLORO  PROPANOL  2.3 

DICHLORO-1.3-CYCLOPENTADIENE  5,5(M) 

DICHLORO-2-BUTENE  1.2 

DICHLORO-2-BUTENE(1 .4) 

DtCHLORO-2-BUTENE,  1.4 

DICHLOROANILINE(2.3) 

DICHLOROBENZENE(1.2)  (-0)  

DICHLOROBENZENE(1.3)  (-m)  

DICHLOROBENZENE(1.4)  (-p)  

DICHLOROBENZIDINE.3.3'- 

DICHLOROBENZOPHENONE  P.P 

DICHLOROBIPHENYL  (PARA)  

DtCHLOROBUTANE  (1,4)  

DtCHLORODIPHENYLMETHANE  (M)  

DICHLOROETHANE(I.I)  

DICHLOROETHANE(1 .2)  

DICHLOROETHENE  1.2  trans 

DICHLOROETHENE(I.I)  

DICHLOROETHYL  ETHER  

DICHLOROETHYLENE(1.2)  OS  

DICHLOROIODOMETHANE  

DICHLOROMONOFLUOROMETHANE  


Y/X 

* 

Fet 

CAS 

2116400.00 

0.882 

14444.00 

0.800 

100-48-1 

14444.00 

0.807 

100-54-9 

816660.00 

0.955 

0.14 

0.042 

108-80-5 

400.00 

0.439 

14901-08- 

0.14 

0.028 

761.10 

0.626 

110-82-7 

0.61 

0.159 

0.25 

0.136 

108-93-0 

0.23 

0.088 

108-94-1 

572220.00 

0.960 

110-83-8 

0.73 

0.183 

3.95 

0273 

622-*&-7 

1428 

0.279 

245550000.00 

0.943 

131-89-5 

2.35 

0.280 

108-91-8 

223.33 

0.436 

56025-96- 

1072200.00 

0.980 

183.89 

0.615 

8417.42 

0.767 

3472.19 

0.731 

89.71 

0.544 

50-18-0 

5050.46 

0.833 

87719.00 

0.778 

1016.66 

0.519 

198.29 

0.831 

71-30-7 

611.11 

0.466 

20830-81- 

0.11 

0.029 

15.33 

0258 

72-54-8 

97.78 

0.328 

72-55-9 

633327 

0.398 

50-29-3 

91.07 

0415 

4461.07 

0.507 

4.78 

0.318 

431-03-8 

101.70 

0.396 

27246.00 

0.606 

101-77-9 

0.72 

0.329 

221.66 

0.365 

20222 

0.318 

1.31 

0.173 

96-12-8 

43.50 

0.643 

124-48-1 

605.55 

0.675 

106-93-4 

55.44 

0.542 

74-95-3 

22222 

0.499 

142-96-1 

5.05 

0.293 

25.56 

0.570 

96-23-1 

1.30 

0255 

616-23-9 

3738.85 

0.655 

55.17 

0.562 

14.39 

0.453 

764-41-0 

91.67 

0.594 

0.10 

0.026 

107.78 

0.559 

95-50-1 

200.55 

0.510 

541-73-1 

176.11 

0.502 

106-46-7 

0.15 

0.023 

91-94-1 

0.26 

0.038 

90-98-2 

1999.98 

0.425 

213029-08 

176660.00 

0.978 

110-56-5 

661.11 

0.554 

2051-90-3 

312.23 

0.562 

75-34-3 

65.38 

0.524 

107-O6-2 

3582.00 

0.775 

156-60-5 

1438.90 

0.680 

75-35-4 

1.14 

0.197 

861.00 

0.664 

156-54-2 

11.89 

0.350 

51166000.00 

0.989 

75-43-4 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


'C  Greater  Than  or 


Compound 


DICHLOROPHENOL 
DtCHLOROPHENOL(2,4) 
DICHLOROPHENOL(2,6) 
DICHLOROPHENOXYACETIC  ACID(2.4) 
DICHLOROPROPANE  1.2 
DICHL0R0PR0PENE(1 ,3) 
DICHLOROPROPYLENE.1 .2-(cis) 
DICHLOROPROPYLENE.1 ,2-{trans) 
DICHLOROPROPYLENE-2,3 
DICHLOROSTYRENE  2,6 
DICHLORO-TRANS-ETHYLENE(1 .2) 
DIELDRIN 

DIETHYL  AMINE  

DIETHYL  ETHER  

DIETHYL  ETHER  ACID  CHLORIDE  (M)  

DIETHYL  PHTHALATE  

DIETHYL  SULFATE  .„ _.. 

DIETHYL  THIOETHER{M)  

DIETHYLBENZENE  P  

DIETHYLDIPHENYL  UREA  SYM{M)  

DIETHYLENE  GLYCOL  DIETHYL  ETHER  

DIETHYLUREA  1,1  (M)  

DIHYDRO-5-OXAZALONE  (DIHYDROAZLA<M)  . 

DIISOBUTYLENE  

DIISODECYL  PHTHALATE 

DIISOPROPYL  BENZENE  (PARA)  

DIISOPROPYL  KETONE 

DIISOPROPYLAMINE  

DIMETHOXY  METHANE 

DIMETHOXY-(3,3')-BENZIDINE 

DIMETHYL  AMINE  

DIMETHYL  BENZ(A)ANT  7,12 

DIMETHYL  BENZOIC  ACID.  2,4 

DIMETHYL  BENZOtC  ACID,  3,5 

DIMETHYL  BENZYLAMINE  N,N  

DIMETHYL  METHYLTHIOCARBAMATE  N,N(M) 
DIMETHYL  NITROISOPROPYLAMINE  N,N{M)  .. 

DIMETHYL  NITROSAMINE  (M)  

DIMETHYL  SULFATE  

DIMETHYL  SULFIDE  

DIMETHYL  TRISULFIDE 

DIMETHYL-1 -NITROBENZENE  2.4  

DIMETHYLACETAMIDE  

Dimethylanitine  N,N  

DIMETHYLBENZYL  HYDROPEROXIDE  (M)  ... 

DIMETHYLETHYLAMINE 

DIMETHYLGLYCOL  

DIMETHYLHYDANTOIN,5,5-(M)  

DIMETHYLPHENOL(2.4) 

DIMETHYLPHENYLCARBINOL  (M)  

DIMETHYLSULFOXIDE  

DINITROBENZENE  M  

DINITROPHENOL  2,4  

DINITROTOLUENE  2.6  

DINITROTOLUENE(2.4)  

DINOCAP  (M) 

DI-n-OCTYL  PHTHALATE 

DINOSEB  (M)  

DIOXANE(1.4)  

DIOXIN  (M)  

DIPHENYL  ETHER  (M)  „ 

DIPHENYL  THIOETHER(M) 

DIPHENYLAMINE  (M)  

DIPHENYLBUTADIENE  1.3  (M) 

DIPHENYLCHLOROMETHANE  (M)  

DIPHENYLDIKETONE  (M)  

DIPHENYLETHANE  1.1  (M)  

DIPHENYLETHANOL  1,1  (M)  

DIPHENYLHYDRAZINE.I.I-(M) 


Y/X 

Fet 

CAS 

2.78 

0.227 

0.27 

0.055 

120-83-2 

0.27 

0.055 

87-65-0 

3449.97 

0.626 

94-75-7 

159.00 

0.540 

78-87-5 

197.22 

0.594 

542-75-6 

498.88 

0.608 

611.11 

0.625 

56^-54-2 

716.66 

0.694 

78-88-6 

477.77 

0.467 

4722.18 

0.725 

540-59-0 

3.24 

01 60 

60-57-1 

1.42 

0.286 

109-89-7 

14.72 

0423 

602-97-6 

69148.00 

0.836 

616.66 

0.514 

84-66-2 

0.34 

O101 

25000.00 

0.719 

352-93-2 

372.77 

0.481 

105-05-5 

744.44 

0.466 

85-98-3 

0.12 

O031 

0.32 

O085 

634-95-7 

209.68 

0.493 

6531.46 

0594 

22.67 

0.238 

5944.39 

0.507 

100-18-5 

31.56 

0.441 

,. 

17.06 

0.403 

6.72 

0.442 

109-87-5 

135.56 

0.422 

11»-90-4 

0.29 

0198 

124-40-3 

705.55 

0.373 

0.59 

0115 

0.59 

0115 

75.00 

0481 

103-83-3 

835.09 

0585 

14.78 

0.340 

10739.00 

0.962 

0.22 

0.074 

77-78-1 

302.78 

0.679 

75-18-3 

168470.00 

0.568 

420.00 

O550 

25168-04- 

0.57 

0.284 

•0.77 

0.316 

57-14-7 

26.72 

0391 

80-15-9 

21.39 

0.523 

75-64-9 

5.05 

0.483 

10739.00 

0.596 

77-71-4 

51.17 

O400 

105-67-9 

400.00 

0.497 

617-94-7 

2.59 

0.419 

1.22 

0.285 

99-65-0 

0.28 

0.055 

51-28-5 

0.51 

O091 

606-20-2 

0.40 

0165 

121-14-2 

>10000 

0.935 

39300-45- 

7611.04 

0.318 

117-84-0 

66.67 

0.375 

88-85-7 

0.31 

0168 

123-91-1 

4.51 

0.279 

828-0O-2 

124.44 

O509 

101-84-8 

517.22 

0.593 

139-66-2 

0.15 

0.046 

122-3*^ 

114.44 

0488 

886-65-7 

561.11 

0591 

90-99-3 

583.33 

0.590 

134-81-6 

50.56 

0.439 

0.11 

0.023 

599-67-7 

405.55 

0.580 

530-50-7 

DIPHENYLMET 
DIPROPYLAMIf 
DIPROPYLBUT 
DIPROPYLFOR 
DI-tert-BUTYL-p 
DIVINYL  KETOI 

Dodecane  

EDTA(M)  

ENDOSULFAN 
ENDOSULFAN 
ENDRIN  ALDEI- 
EPICHLOROHV 
EPOXYBUTANE 

ETHANE  

ETHANOL  

ETHENE  

ETHENYL  2  ME 
ETHOXYETHAr 
ETHYL  2  METH 
ETHYL  ACETA" 
ETHYL  ACRYU 
ETHYL  BUTAN< 
ETHYL  CYANIC 
ETHYL  ETHER 
ETHYL  HEPTAI 
ETHYL  ISOPRC 
ETHYL  METHA 
ETHYL  PENTAI 
ETHYL  PEROX 
ETHYL  PROPY 
ETHYL  S,S-DIP 
PHOSPHOROD 
ETHYL  TOLUEf 
ETHYL  VINYL  E 
ETHYL(2)  HEX/ 
ETHYL-(2)-PRC 
ETHYLACETAT 
ETHYLAMINE  . 
ETHYLBENZEN 

ETHYLENE  

ETHYLENE  DIA 
ETHYLENE  DIB 
ETHYLENE  GV 
ETHYLENE  GV 
ETHYLENE  GU 
ETHYLENE  0X1 
ETHYLETHOXV 
ETHYLHEXYL  i- 
ETHYLHEXYLA 
FENCHONE,  d- 
FLUORANTHE^ 
FLUORENE  .... 
FLUOROMETH) 
FLUOROURACI 
FORMYL  FLUO 
FREON  ll.fluo 
FREON  12  DICI 
FREON  12.  dicT 
FREONS  (M)  .. 

FURAN  

FURFURAL  

FUROIC  ACID(t 
GEOSMIN  (M) 

GLYOXAL  

GUANINE  (M)  . 
HEPTACHLOR 
HEPTACHLOR 

HEPTANAL  

HEPTANE  ISO 


UMI 


TER  Than  or 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Compound 


diphenylmethane 

DIPROPYLAMINE  

DIPROPYLBUTRAL 

DIPROPYLFORMAMIDE(M)  

DI-tert-BUTYL-p-CRESOL  

DIVINYL  ketone  (M)  „ 

Dodecane  

EDTA(M)  

ENDOSULFAN  „ 

ENDOSULFAN  SULFATE(M) 

ENDRIN  aldehyde  (M)  ^ 

epichlorohydrin 

EPOXYBUTANE  1,2  

ethane _ 

ETMANOL 

ETHENE  ; 

ETHENYL  2  METHYL  BENZENE.  1- 

ETHOXYETHANOL-2  

ETHYL  2  METHYL  BENZENE.  1- 

ETHYL  ACETATE  PEROXIDE  (M)  

ETHYL  ACRYLATE  

ETHYL  BUTANOATE  

ETHYL  CYANIDE  (PROPIONITRILE)  (M)  

ETHYL  ETHER  

ETHYL  HEPTANOATE 

ETHYL  ISOPROPYL  PEROXIDE  (M)  

ETHYL  METHANOATE  

ETHYL  PENTANOATE  

ETHYL  PEROXIDE 

ETHYL  PROPYL  ETHER  

ETHYL  S.S-DIPHENYL  

PHOSPHORODITH  (M). 

ETHYL  TOLUENE.  4  

ETHYL  VINYL  ETHER  

ETHYL(2)  HEXANOL „ 

ETHYL-(2)-PROPYL-(3)  ACROLEIN  (M)   

ETHYLACETATE „ 

ETHYLAMINE  

ETHYLBENZENE  „ 

ETHYLENE  

ETHYLENE  DIAMINE  

ETHYLENE  DIBROMIDE  

ETHYLENE  GLYCOL  DIMETHYL  ETHER  

ETHYLENE  GLYCOL  MONOBUTYL  ETHER  ACET.  .. 
ETHYLENE  GLYCOL  MONOMETHYL  ETHER  ACET. 

ETHYLENE  OXIDE 

ETHYLETHOXY  PROPIONATE  ..„ 

ETHYLHEXYL  HEXANOL  2  

ETHYLHEXYLACRYLATE.2-  

FENCHONE,  d-  (M)  

FLUORANTHENE 

FLUORENE  

FLUOROMETHANE  

FLUOROURACIL,  5-  (M)  

FORMYL  FLUORIDE 

FREON  1 1 .  fluorotrichloromethane  

FREON  12  DICHLORODIFLUOROMETHANE  

FREON  12.  dichlorodifluoromethane 

FREONS(M)  

FURAN  

FURFURAL  

FUROIC  ACID(M)  

GEOSMIN(M)  

GLYOXAL  

GUANINE  (M)  

HEPTACHLOR  

HEPTACHLOR  EPOXIDE  (M) 

HEPTANAL  

HEPTANE  ISO 


Y/X 


Fet 


2.02 

0.195 

101-81-5 

14.06 

0.411 

142-84-7 

4.82 

0.264 

10739.00 

0.595 

6282-00^ 

0.14 

0.027 

128-37-0 

24.33 

0.419 

396820.00 

0.663 

16.67 

0.412 

60-00-4 

0.35 

0.036 

115-2^7 

2642200.00 

0.906 

1031-07-8 

16.67 

0.412 

1.86 

0.325 

106-89-8 

25.61 

0.513 

2738.86 

0.833 

0.31 

0.126 

64-17-5 

11820.00 

0.905 

176.67 

0.494 

0.35 

0.134 

110-80-5 

231.48 

0.488 

166.67 

0.463 

14.11 

0.425 

140-68-5 

19.84 

0.457 

1528 

0.580 

107-12-O 

37.78 

0.500 

60-29-7 

27.78 

0.385 

14.44 

0.356 

15.43 

0.566 

19.16 

0.419 

0.16 

0.112 

63.86 

0.532 

8.61 

0246 

1709-49-8 

711.10 

0.538 

118.33 

0.603 

3.43 

0.266 

104-76-7 

1.79 

0257 

645-62-5 

7.11 

0.404 

141-78-6 

0.57 

0.280 

75-04-7 

437.81 

0.557 

100-41-4 

24555.00 

0.931 

74-85-1 

0.47 

0.241 

107-15-3 

36.11 

0.471 

106-93-4 

1.95 

0.292 

110-71-4 

0.27 

0.062 

0.12 

0.046 

110^9-6 

1323 

0.450 

75-21-8 

1.50 

0213 

0.88 

0.113 

163.33 

0.425 

10:^11-7 

16.67 

0.368 

4695-62-9 

120.77 

0.457 

206-44-0 

6.50 

0.282 

86-73-7 

1068.37 

0.824 

16.67 

0.412 

51-21-6 

18.52 

0.577 

2911.08 

0.669 

22278.00 

0.818 

75-71-8 

43386.00 

0.839 

22278.00 

0.746 

296.66 

0.650 

11CM)0-9 

4.51 

0.354 

98-01-1 

30.62 

0.382 

88-14-2 

16.67 

0.350 

19700-21- 

0.61 

0.297 

10739.00 

0.962 

73-40-5 

127.78 

0.337 

76-44-6 

1.76 

0.118 

1024-57-3 

16.84 

0.394 

241660.00 

0.887 

31394-54- 

CAS 
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Compound 


HEPTANE(-n)  

hexachlorobenzene 

hexachlorobutadiene 

HEXACHLOROCYCLOHEXANE  (GAMMA  ISOMER  . 

hexachlorocyclopentadiene 

hexachloroethane  

HEXACHLOROPENTADIENE  (M)  

HEXADECANE  N  (M)  

HEXAFLUOROACETONE  

HEXAFLUOROPROPENE 

HEXAMETHYLENEDIAMINE  (M) 

HEXAMETHYLENIMINE 

HEXANAL  

HEXANE(-n) 

HEXANOL  2  ETHYL 

HEXANOL-1  

HEXEN-2-ONE  5  

hexene  

HEXYL  ETHANOATE  

HEXYLAMINE  

HYDROFLUORIC  ACID  (M)  

HYDROGEN  SULFIDE  

HYDROXY  DIMETHYL  ETHER  (M)  

HYDROXY-1,  3-CYCLOPENTADIENE  5  (M)   

HYDROXY-4  METHYLTETRAHYDROFURAN  (M)  

HYDROXY-5  METHYLDIMETHYL  PHTHALA  (M)  .... 
HYDROXY  6  METHYLPYRIDINE  3  CARBOXYL  I  (M) 

HYDROXYACETIC  ACiD  „... . 

HYDROXYCYCLOHEXANONE  4  (M)  

HYDROXYDIMETHYL  PHTHALATE  4  (M)  

HYDROXYMETHYL  ACETYLENE  (M)   

HYDROXYMETHYL  ISOPROPYL  KETONE  (M)  .. 

HYDROXYMETHYL,  N-METHYLETHYL  AMI  (M)  

HYDROXYMETHYL-N-CHLOROMETHYLETHY  (M) 

HYDROXYMETHYLPHENYL  CARBAMATE  N  (M)  

HYDROXYMETHYLTHIOBENZENE  (M)  ..  . 
HYDROXYMETHYLVINYL  ETHER  (M)  .. . 

HYDROXYPENTANE  3  (M)  

INDANOL,5-(M)  

INDOLE  (M)  

lODOCOUMARAN  2  (M)  

ISOBUTANE  

ISOBUTYL  ETHANOATE  

ISOBUTYLBENZENE  

ISOBUTYLENE 

ISOCYANO  4  METHYL  BENZENE*  

ISODECANOL  

ISODECYL  OCTYL  ESTER  

ISOPENTANE 

ISOPENTYL  ETHANOATE 

ISOPENTYL  METHANOATE 

ISOPHORONE 

ISOPROPYL  AMINE 

ISOPROPYL  ETHER 

ISOPROPYL  METHANOATE  

ISOPROPYL  METHANOATE  

ISOPROPYL  PROPANOATE  

ISOXAZOLOL,5-(AMINOMETHYL)-3-(M)  Z"'Z 

LINDANE  hexachlorocyclohexane 

MELAMINE  (M) 

MERCAPTOBENZOTHIAZOLE,  2 

MERCURY  (M)  

METHACRYLIC  ACID  

METHANE  

METHANETHIOL  (M)  

METHANOL  

METHAPYRILENE  (M)  

METHOXYACETIC  ACID  

METHOXYACETONITRILE  (M)  


Y/X 

Fet 

CAS 

112220.00 

0.836 

142-82-5 

94.45 

0.351 

118-74-1 

572.23 

0.505 

87-68-3 

0.43 

0.058 

58-89-9 

369.44 

0.456 

77-47-4 

463.89 

0.440 

67-72-1 

766.66 

0.550 

1400000.00 

0.963 

544-76-3 

9017200.00 

0.912 

191570.00 

0.710 

116-15-4 

1.60 

0.213 

124-09-4 

0.35 

0.109 

11.82 

0.400 

42667.00 

0.801 

110-54-3 

0.64 

0.134 

104-76-7 

1.01 

0.180 

1 1 1-27-3 

4.44 

0.347 

23148.00 

0.769 

29.24 

0.396 

1.50 

0.239 

13.17 

0.537 

7664-39-3 

1277.77 

0.785 

1083.32 

0.580 

225.00 

0.519 

14.33 

0.356 

6277.72 

0.543 

17.00 

0.326 

38116-61- 

10.56 

0.570 

79-14-1 

023 

0.069 

5833.28 

0.545 

58129.00 

0.730 

125.00 

0.477 

24722.00 

0.650 

22732.00 

0.634 

0.87 

0.137 

388.89 

0.493 

1805.54 

0.553 

22.39 

0.391 

10739.00 

0.568 

1470-94-6 

10739.00 

0.763 

120-72-9 

107890X)0 

0.898 

3105.53 

0.728 

25.25 

0.486 

1792.10 

0.550 

2038.87 

0.722 

1.49 

0.198 

0.30 

0.069 

1827.76 

0.364 

2905.53 

0.684 

32.68 

0.435 

37.04 

0.484 

0.37 

0.100 

78-59-1 

19.89 

0.538 

75-31-0 

231.00 

0.487 

108-20-3 

46.30 

0.578 

32.68 

0.547 

32.68 

0.459 

10739.00 

0.603 

2763-96-4 

116.67 

0.541 

4611.07 

0.577 

^08-78-^ 

110.55 

0.450 

633.33 

0.587 

7439-97-6 

0.63 

0.194 

79-41^ 

74444.00 

0.980 

74-82-8 

232.22 

0.611 

74-93-1 

0.29 

0.155 

67-56-1 

10739.00 

0.549 

91-80-5 

0.10 

0.053 

625-4&-6 

9.89 

0.382  1 

1738-36-9 

TER  Than  or 


CAS 


142-82-5 

118-74-1 

87-68-3 

58-89-9 

77-A7-A 

67-72-1 

544-76-3 

116-15-4 
124-09-4 


110-54-3 
104-76-7 
1 1 1-27-3 


7664-39-3 


38116-61- 
79-14-1 


1470-94-6 
120-72-9 


78-59-1 
75-31-0 
108-20-3 


2763-96-4 

108-78-1 

7439-97-6 

79-41^ 

74-82-8 

74-93-1 

67-56-1 

91-80-5 

625-4&-6 

1738-36-9 
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Table  4  of  Appendix  JI— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  "C  Greater  Than  or 
,  Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

I  (Um  with  section  2.5.3] 


Compownd 

METHOXYCHLOR 

METHYL  I-PENTENE  2  

METHYL  2-PHOPYL  ETHER  

METHYL  ACETATE 

METHYL  ACRYLATE 

METHYL  ACRYLOWTRILE  (M)  

METHYL  AMINE  

METHYL  AM»NOACETYLENE  (M)  

METHYL  AZtRIDINE  2  

METHYL  BENZOATE  

METHYL  BENZYL  ALCOHOL  4 

METHYL  BIPHENYL  (-p)  (M)  

METHYL  BUTANOATE  

METHYL  CHLORIDE 

METHYL  CHLOROACETAMIDE  N  (M)  

METHYL  CHL0R0CAR80NATE  (M)  

METHYL  CHOLANTHRENE  3  

METHYL  COUMARAN  2  (M)  

METHYL  CYCLOHEXANE  

METHYL  ETHER  dimethyl  ether 

METHYL  ETHYL  ETHER  

METHYL  ETHYL  KETONE,  2  butanone  

METHYL  FORMATE 

METHYL  HEXANOATE  

METHYL  IODIDE 

METHYL  ISOAMYL  KETONE  (M) 

METHYL  ISOBUTYL  KETONE  

METHYL  ISOCYANATE  

METHYL  ISOPROPYL  KETONE  

METHYL  MERCAPTAN 

METHYL  METHACRYLATE  

METHYL  MORPHOLINE  

METHYL  NAPTHALENE(I-) 

METHYL  NAPTHALENE(2-) 

METHYL  OCTANOATE  

METHYL  PENTANOATE  

METHYL  PEROXIDE 

METHYL  PROPANOATE  

METHYL  PROPENE  2  (M) 

METHYL  PROPYL  ETHER  

METHYL  TERTIARY-BUTYL  ETHER 

METHYL  TETRAHYDROFURAN  2 

METHYL  THIOURACIL(M)  

METHYL-1,3-CYCL0PENTADIENE  5  (M)  

METHYL-2,3.4-TRIHYDROQUINOLINE  N(M)  

METHYL-2-AMINOETHYLAMINE(M)  

METHYL-2-HYDROXYETHYLAMINE  (M)  

METHYL-3-ACETYLCYCLOPENTADIENE  1(M)  

METHYL-3-NITROBENZYL  ALCOHOL  4  (M)  

METHYL-4-NiTROBENZYL  ALCOHOL  2  (M) 

METHYL-5-THiOACETYLDIHYDR01,  3THI  (M)  

METHYLACETONITRILE  (M) 

METHYLBUTADIENE  (isoprene)  

METHYLBUTYLAMINE  

METHYLCYCLOPENTANE  

METHYLENE  CHLORIDE,  dichloromethane  

METHYLFURAN  2  (M)  

METHYLISOBORNEOL,2-(M)  

METHYLPHENYL  CARBAMATE  N(M)  

METHYL-PHENYLETHYLAMINE  N(M) 

METHYL-p'-METHYLTRIPHENYL  PHOSPH{M) 

METHYLSTYRENE  (-4) 

METHYLTIN  TRICHLORIDE  (M)  

METHYL-TRIHYDRO-1.3-THIAZOLE  4  (M)  

MITOMYCIN  C(M)  

MNNG(M) 

MONOCHLORODIFLUOROMETHANE  

MORPHOLINE  

MUSTARD  GAS(M)  


Y/X 


Fet 


14.39 

0.241 

72-43-5 

5*3330.00 

0.954 

763-29-1 

46.30 

0.400 

5.67 

0.454 

79-20-9 

30.17 

0.408 

96-33-3 

21778.00 

0.661 

126-96-7 

298.89 

0.877 

74-89-5 

7499.93 

0.644 

1.76 

0.360 

0.99 

0.168 

0.77 

0.154 

467.77 

0.596 

644-08-6 

11.34 

0413 

490.00 

0.626 

74-87-3 

0.60 

0.137 

♦    13111.00 

0.726 

79-22-1 

7.44 

0.234 

5fr-«9-5 

445.00 

0.587 

607-7 1-« 

54388.00 

0.802 

106-87-2 

176.67 

0.730 

115-10-6 

61.73 

0.617 

722 

0.436 

78-93-3 

12.35 

0.548 

107-31-3 

20.58 

0.393 

140.55 

0.563 

74-88-4 

7.00 

0.304 

110-12-3 

21.67 

0.457 

108-10-1 

•       583.33 

0.650 

624-83-9 

25.44 

0.523 

563-80-4 

200.00 

0.700 

7.83 

0.322 

80-62-6 

0.18 

0.069 

39.44 

0.370 

90-12-0 

3.22 

0.246 

91-57-6 

42.74 

0.387 

17.92 

0414 

0.18 

0.159 

8.96 

0.431 

388890.00 

0.963 

115-11-7 

81.70 

0.594 

30.84 

0.494 

1634-04-4 

5.05 

0.357 

291.63 

0.479 

56-04-2 

2227.76 

0.679 

26519-91- 

0.81 

0.137 

1027.77 

0.636 

109-81-9 

0.19 

0.080 

109-8^1 

294.44 

0.588 

0.37 

0.073 

40870-59- 

0.19 

0.041 

23876-13- 

43427.00 

0.648 

19944.00 

0.643 

75-86-5 

4273.46 

0.726 

0.62 

0.178 

*    19841.00 

0.776 

164.45 

0.647 

75-09-2 

0.15 

0.064 

534-22-5 

400.00 

0.477 

NA 

0.78 

0.137 

75.00 

0412 

589-08-2 

811.10 

0.584 

328.33 

0.532 

98-93-9 

0.13 

0.022 

993-16-8 

5.83 

0.316 

.  10739.00 

0.532 

5O-07-7 

10739.00 

0.587 

70-25-7 

23666000.00 

0.990 

75^5-6 

3.18 

0.437 

110-91-8 

16.67 

0.364 

505-60-2 

CAS 
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Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

(Use  with  section  2.5.3] 


Table  4  of  t 


Compound 


naphthalene  

NAPHTHALENE  ACETIC  ACID  2  METHYL.  1  ., 

NAPHTH0QUIN0NE-1.4(M)  

NICKEL  CYANIDE  (M)  

NITRO  m  XYLENE,  2  

NITRO-4-METHYLBEN20ATE  3(M)  

NITROANILINE  P  

NITROBENZENE  

NITROBENZENESULFONYL  CHLORIDE  P(M) 

NITROBENZYL  ALCOHOL  P  (M)  

NITROBIPHENYL,4- 

NITROCELLULOSE  (M)  

NITROETHANE  

NITROGEN  MUSTARD  N-OXIDE(M)  

NITROMETHANE  

NITRO  METHYLBENZENE  

NITROPROPANE  2  

MTROSOBENZYL  ALCOHOL  4  (M)  

NITROSOPYRROLIDINE  N  (M)  

NITROTOLUENE  (-p)  

NITROTOLUENE,  m 

NITROTOLUENE,  o 

NITROTOLUENE.  0 

NONANAL 

NONANOL,  n  

NONYLPHENOL(M)   

OCTAMETHYLPYROPHOSPHORAMIDE  (M)  ... 

OCTANAL  

OCTANE  

OCTANOL  1    

OCTANOL  2  

OCTANOL  3  

OCTANOL 4  

OIL  (decane) 

OXAMIC  ACID(M) 

PARABROMOPHENOL  (M)  

PARAFORMALDEHYDE (M) 

PARALDEHYDE  

PCB  1016  (monochlorobiphenyl) 

PCB  1221  (monochlorobiphenyl) 

PCB  1232  (dichlorobiphenyl)  

PCB  1242  (trichlorobiphenyl) 

PCB  1248  (quatrochlorobiphenyl)  

PCB  1254  (pentachlorobiphenyl 

PCB  1260  (hexachlorobiphenyl) 

PCB'S  (Arodors) 

PENTACHLOROBENZENE 

PENTACHLOROETHANE  

PENTACHLORONITROBENZENE  

PENTACHLOROPHENOL  

PENTADIENE  1,2  

PENTAERYTHRITOL  TETRANITRATE  (M)  

PENTANAL  

PENTANE  

PENTYL  PROPANOATE 

PENTYLAMINE 

PENTYLBENZENE  

PENTYLCYCLOPENTANE  

PERCHLOROMETHYL  MERCAPTAN  (M)  

PERYLENE (M)  

PHENANTHRENE  

PHENOL,3-(1,1-DIMETHYLETHYL)-{M)  

PHENOTHIAZINE  (M)  

PHENYL  ISOCYANATE  (M) 

PHENYLACETIC  PEROXIDE  (M)  ...: 

PHENYLCYCLOHEXANONE  4  

PHENYLHYDRAZINE  (M)  

PHENYLPHENOL  P  

PHENYLTHIOUREA  (M)  


Y/X 

Fet 

CAS 

26.84 

0.413 

61.11 

0.357 

128 

0.164 

130-15-4 

3.08 

0.284 

557-19-7 

23.72 

0.370 

133990.00 

0.733 

12.61 

0.411 

100-01-6 

1.33 

0.210 

98-95-3 

24.61 

0.316 

98-74-8 

11.17 

0.314 

619-73-8 

0.40 

0.068 

92-93-3 

55.56 

0.109 

9004-70-0 

0.40 

0.161 

400.00 

0.475 

126-85-2 

1305.54 

0.859 

75-52-5 

3.59 

0.270 

6.61 

0.396 

79-46-9 

0.75 

0.136 

694440.00 

0.884 

930-55-2 

22.67 

0.399 

99-99-0 

3.97 

0.279 

4.88 

0.296 

3.27 

0.266 

55.56 

0.413 

0.25 

0.065 

400.00 

0.452 

25154-52- 

>10000 

0.941 

152-16-9 

26.46 

0.394 

215000.00 

0.839 

111-65-9 

2.41 

0.240 

1 1 1-87-5 

0.66 

0.136 

0.39 

0.098 

0.52 

0.118 

2844.42 

0.513 

4.94 

0.317 

471-47-6 

0.90 

0.135 

106^1-2 

55.56 

0.225 

30525-89- 

2.04 

0.232 

123-63-7 

10.00 

0.289 

12674-11- 

18.00 

0.342 

11104-28- 

48.00 

0.370 

11141-16- 

33.00 

0.317 

53469-21- 

110.00 

0.326 

12672-29- 

450.00 

0.539 

11097-69- 

394.00 

0.333 

11096-82- 

48.00 

0.338 

405.55 

0.396 

608-93-5 

1166.66 

0.608 

76-01-7 

21.39 

0.286 

4.90 

0.261 

87-86-5 

661.11 

0.666 

1.76 

0.133 

78-11-5 

8.17 

0.406 

2244.42 

0.676 

46.30 

0.418 

, 

1.36 

0.254 

326.79 

0.458 

101010.00 

0.700 

588880.00 

0.942 

594-42-3 

611.11 

0.525 

198-55-0 

1.98 

0.193 

85-01-8 

400.00 

0.504 

585-34-2 

1105.54 

0.613 

92-84-2 

661.11 

0.533 

103-71-9 

0.84 

0.137 

486.11 

0.501 

4894-75-1 

6.00 

0.314 

100-63-0 

177.78 

0.440 

92-69-3 

854.57 

0.738 

103-85-5 
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MER  Than  or 


CAS 

13 

57 

S4 

130-15-4 

B4 

557-19-7 

70 

33 

11 

100-01-6 

10 

98-95-3 

16 

98-74-8 

14 

619-73-8 

58 

92-93-3 

59 

9004-70-0 

31 

rs 

126-85-2 

59 

75-52-5 

TO 

)6 

79-46-9 

)6 

)4 

930-55-2 

)9 

99-99-0 

^9 

)6 

25154-52- 
152-16-9 

1 1 1-65-9 
1 1 1-87-5 


471-47-6 

106^1-2 

30525-8^ 

123-63-7 

12674-11- 

11104-28- 

11141-16- 

53469-21- 

12672-29- 

11097-69- 

11096-82- 

608-93-5 
76-01-7 

87-86-5 

78-11-5 


594-42-3 

198-55-0 

85-01-8 

585-34-2 

92-84-2 

103-71-9 

4894-75-1 
100-63-0 
92-69-3 
103-85-5 


Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  (Constants  at  25  °C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Compound 

phosgene  (decomposes) 

PHOSPHINE 

pkthalate,  di  n  butyl- 

pkthalate,  di  N  OCTYL 

phthalic  acid 

PHTHALIMIDE  

PICOLINE(2-)  (M)  „ 

PINENE  (alpha-)  

PIPERAZINE 

POLYCYCLIC  KETONE  O  (M) 

PROPANAL  

PROPANE  

PROPANE),2,2'-OXYBIS(2-CHLORO-(M)  

PROPANOIC  ACID 

PROPANOL  

PROPANOLISO 

PROPENAL 

PROPENE  

PROPENYL  BENZENE  

PROPIONALDEHYDE  , 

PROPIONIC  ACID  

PROPIONITRILE  (M) 

PROPYL  ACETATE  ISO  

PROPYL  BUTANOATE  

PROPYL  ETHER  - 

PROPYL  METHANOATE 

PROPYL  PROPANOATE  

PROPYL  THIOURACIL(M)  

PROPYL(-n)  ACETATE  

PROPYL(-n)  BENZENE 

PR0PYL-3-METH0XY  PYRAZINE,2-ISO(M)  

PROPYLAMINE  

PROPYLCYCLOPENTANE  

PROPYLENE 

PROPYLENE  CHLOROHYDRIN 

PROPYLENE  OXIDE 

PROPYLENIMINE  1,2  2  METHYL  aziri  

PROPYN-1-OL  2(PROPARLGYL) 

PROPYNE  

PYRENE  

PYRIDINE  

PYRROLIDINE 

QUINALDINE  (M)  

RESERPINE(M) 

s  ACETYLMERCAPTOSUCCINIC  ACID  

S4CHL.CYCLOHEX.00DIMETH.PHOS.DI  T(M)  

SACCHARIN  (M)  

SAFROLE(M) 

sec  BUTYLBENZENE 

SILVEX  

SODIUM  DODECYL  SULFATE  (M)  

SODIUM  DODECYLBENZENE  SULFONATE(M)  

STREPTOZOTOCIN  (M)  

STYRENE  

STVRENE  OXIDE 

SULFIDE  (M)  

TAMARON  (METHAMIDIPHOS)  

TARS(M)  

t-BUTYL  HYDROPEROXIDE 

TERPINEOL,  ALPHA 

tertBUTANOL 

tert-AMYLBENZENE 

tert-BUTYLBENZENE  

TETRACHLOROAQUINONE  (M)  

TETRACHLOROBENZENE(1 .2,3.4)  

TETRACHL0R0BENZENE(1 .2.3,5)  

TETRACHLOROBENZENE(1 ,2,4.5)  

TETRACHLORODIBENZOFURAN(2,3,7,8)  (M)  

TETRACHLORODIBENZOi>-DIOXIN(2,3.7.8) 


Y/X 


Fet 


780.00 

0.584 

75-44-5 

12611.00 

0.799 

7803-51-2 

0.27 

0.039 

66.11 

0273 

733.33 

0.716 

88-99-3 

633.33 

0.710 

85-41-6 

7.06 

0.398 

109-06-8 

1455.54 

0.540 

80-58-8 

2.34 

0.339 

110-85-0 

2777.75 

0.415 

427 

0.436 

1222.21 

0.755 

74-98-6 

588880.00 

0.943 

39638-32- 

0.10 

0.062 

79-09-4 

0.37 

0.185 

0.43 

0.190 

67-63-0 

7.51 

0.487 

11574.00 

0.843 

*      767.99 

0.567 

3.32 

0.375 

123-38-6 

2.71 

0.381 

79-09-4 

15.28 

0.580 

107-12-0 

17.61 

0.453 

108-21-4 

.       2924 

0.417 

191.57 

0.565 

111-43-3 

20.58 

0.506 

21.37 

0.427 

2171.99 

0.588 

51-52-6 

16.33 

0.448 

109-60-4 

-      366.11 

0.520 

103-65-1 

10739.00 

0.584 

25773-40- 

0.68 

0249 

107-10-8 

50505.00 

0.752 

117220.00 

0.962 

115-07-1 

0.13 

0.064 

19.77 

0.544 

75-56-9 

0.52 

0??? 

75-55-8 

0.48 

0225 

107-19-7 

610.50 

0.763 

0.60 

0.089 

129-O0-0 

1.31 

0255 

110-86-1 

0.13 

0.072 

611.11 

0.597 

91-63-4 

115.55 

0.384 

50-55-5 

0.13 

0.035 

9.61 

0243 

55924 

0.679 

81-07-2 

16.67 

0.362 

94-59-7 

771.60 

0.528 

346.11 

0.431 

93-72-1 

2.53 

0.187 

151-21-3 

0.79 

0.094 

25155-30- 

10739.00 

0.969 

18883-66- 

144.71 

0.702 

100-42-5 

4.96 

0.305 

115.75 

0.613 

025 

0.075 

111.11 

0.370 

0.72 

0.199 

75-91-2 

28.67 

0.370 

0.79 

0.231 

1010.09 

0.503 

661.37 

0.527 

6230900.00 

0.961 

150.00 

0.383 

634-66-2 

236.66 

0.401 

634-90-2 

236.66 

0.438 

95-94-3 

8.50 

0.255 

51207-31- 

221 

0.145 

1746-01-6 

CAS 


68100 Federal  Register / Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Uw  Constants  at  25  "C  Greater  Than  or 

Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

[Use  with  section  2.5.3] 


Table  4  of 


Compound 


TETRACHL0R0ETHANE(1,1,1,2)  (M)  

TETRACHL0R0ETHANE(1  ,1 ,2.2)  

TETRACHLOROETHENE  

TETRACHL0R0PHEN0L(2,3,4,6)  

TETRACHL0R0PHEN0L(2,3,5,6) 

TETRACHL0R0PR0PENE(1. 1.2.3)  (M)  

TETRADECANE  

tetraethyl  lead 

TETRAETHYLENE  glycol  (M)  

TETRAETHYLENE  pentane  

TETRAETHYLPYROPHOSPHATE  (M) 

TETRAFLUOROETHENE 

TETRAFLUOROMETHANE 

TETRAHYDROBENZALDEHYDE  

tetrahydrofuran  

TETRAHYDRONAPHTHALENE.I  ,2,3,4-(M)  „ 

TETRAHYDROPYRAN  

TETRAHYDROTHIOPHENE  

TETRALIN 

TETRANITROMETHANE  

THIOACETAMIDE  (M)  

THIOBENZYL  ALCOHOL  P  (M)  

THIOBISETHANE.  1,1'  „ 

THIOCYANATE  (TOTAL  AS  SCN-)  (M) 

NATHIOMETHANOL  (M)  

THIOPHENOL(M)  

THIOPROPIONAMIDE  2(M) _ 

THIOUREA  

THIRAM  (M) 

THYMINE  (M)  

TOLUENE  

TOLUENE24DIAZOBIS-METATOLUENEDIA(M) 

TOLUENESULFONYL  CHLORIDE  

TOLUIC  ALDEHYDE  

TOLUIDINE  (-0)  

TOLUIDINE  HYDROCHLORIDE,o-(M)  

TOLUIDINE  P  

TOXAPHENE  

trans  1,4  DIMETHYLCYCLOHEXANE  

trans  2  BUTENAL  

trans  2  HEPTENE 

trans  2  HEXENAL 

trans  2  OCTENAL 

trans,  trans  2,4  HEXADIENAL 

TRIBROMOMETHYLPHOSPHATE  (M)  

TRIBUTYL  PHOSPHOROTRITHIOATE  SSS  

TRIBUTYL  TIN  ACETATE 

TRIBUTYLPHOSPHATE  

TRICHLORO(1,1.2)TRIFLUOROETHANE  ((M)  ... 

TRICHLORO-1.2.2-TRIFLUOROETHANE.1,1  

TRICHLORO-1,3,5-TRIA2INE  2,4,6  (M)  

TRICHLOROANISOLE  2,3.6  (M)   

TRICHLOROBENZENE  1,2,3 

TRICHLOROBENZENE  1,2,4 

TRICHLOROBENZENE  1,3,5 

TRICHLOROBUTANE  1,2,3  (Mj  

TRICHLOROETHANE  1.1.1  

TRICHLOROETHANE  1,1,2  

TRICHLOROETHYLENE  

TRICHLOROFLUOROMETHANE  

TRICHLOROPHENOL  2,4,5 

TRICHLOROPHENOL  2,4.6 

TRICHLOROPROPANE  1,1,1  

TRICHL0R0PR0PANE(1,1,2)  

TRICHLOROPROPANE(1,2,2)  

TRICHLOROPROPANE(1,2,3)  

TRICHLOROPROPENE  (1,1,2){M)  

TRICOSANE  N(M) 

TRIETHYLAMINE  


Y/X 

Fet 

CAS 

111.11 

0.493 

630-20-6 

13.86 

0.397 

79-34-5 

983.34 

0.667 

127-18-4 

0.25 

0.039 

58-90-2 

6166600.00 

0.879 

935-95-5 

499.44 

0.562 

10436-39- 

1594.43 

0.395 

629-59-4 

4494.40 

0.659 

78-00-2 

0.71 

0.107 

112-60-7 

1249.99 

0.707 

>1 00000 

0.940 

107-49-3 

34722.00 

0.761 

264550.00 

0.920 

1.29 

0.213 

2.72 

0.322 

109-99-9 

400.00 

0.500 

119-64-2 

6.94 

0.381 

142-68-7 

60.56 

0.514 

104.44 

0.439 

605.55 

a718 

509-14-a 

7.53 

0.375 

62-55-5 

0.69 

0.136 

100-53-8 

317.78 

0.593 

1555.54 

0.602 

NA 

28.98 

0.499 

74-93-1 

2433.14 

0.660 

10&-98-5 

029 

0.085 

8.89 

0.472 

62-56-6 

11716.00 

0.621 

137-26-8 

433.31 

0.802 

65-71-4 

356.67 

0.551 

IOa-88-3 

2.38 

0.133 

0.12 

0.028 

14.06 

0.382 

122-78-1 

0.13 

0.049 

95-53-4 

588880.00 

0.947 

636-21-5 

1.06 

0.208 

106-49-0 

271.66 

0.416 

8001-35-2 

50505.00 

0.752 

1.09 

0.267 

23148.00 

0.724 

2.78 

0.295 

13.89 

0.358 

0.56 

0.151 

1.93 

0.136 

8.72 

0.230 

78-48-8 

386.66 

0.386 

2193900.00 

0.778 

126-73-8 

24166.00 

0.739 

76-13-1 

28996.00 

0.693 

76-13-1 

51.22 

0.413 

108-77-0 

588880.00 

0.940 

50375-10- 

437.22 

0.472 

87-61-6 

106.67 

0.417 

120-82-1 

1161.10 

0.512 

108-70-3 

258890.00 

0.910 

18338^0- 

966.67 

0.666 

71-55-6 

45.77 

0.495 

79-00-5 

566.67 

0.636 

79-01-6 

3238.86 

0.677 

75-69-4 

0.48 

0.079 

95-95-4 

0.98 

0.154 

88-06-2 

1611.10 

0.819 

7789-89-1 

1611.10 

0.703 

598-77-6 

1611.10 

0.721 

3175-23-3 

1555.54 

0.817 

96-18-4 

403.89 

0.569 

5.12 

0.270 

629-50-5 

6.94 

0.339 

121-44-8 

TRIETHYLENE 
TRIETHYLPHC 
TRIFLUOROE 
TRIFLUOROM 
TRIFLURALIN 
TRIISOBUTYL 
TRIISOPROPV 
TRIMELLITIC  i 
TRIMETHYL  B 
TRIMETHYL-4 
TRIMETHYLAt 
TRIMETHYLBE 
TRIMETHYLPE 
TRIMETHYLSI 
TRINITROBEN 
TRINITROTOL 
TRIPHENYL  P 
TRIPHENYLMI 
TRIPHENYLPf 
TRIS  {1-AZIRII 
TRIS  (2,3-DIBf 
TRISODIUM  N 
TRYPAN  BLUE 
URACIL  (M)  .. 
URACIL  MUSI 

UREA  

URETHANE  .. 
VALERIC  ACI[ 
VINYL  ACETA 
VINYL  ACETY 
VINYL  BROMII 
VINYL  CHLOR 
VINYL  DIHYDf 
VINYL  METHY 
VINYLCYCLOE 
VINYLIDENE  ( 

XYLENE  

XYLENE(-m)  . 
XYLENE{-o)  .. 
XYLENE(-p)  .. 
XYLIDINE  dimi 
XYLYL  CHLOF 
XYLYL  CHLOf 

'Molecular  s 
M)  fraction  r 


TABLE 


0.002 
0.004 
0.006 
0.01  .. 
0.014 
0.02  .. 
0.03  .. 
0.04  .. 
0.05  .. 
0.06  .. 
0.07  .. 
0.08  .. 
0.09  .. 
0.1  .... 
0.158 
022  .. 
027  .. 
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MER  Than  or 


CAS 

33 

630-20-6 

37 

79-34-5 

37 

127-18-4 

39 

58-90-2 

79 

935-95-5 

52 

10436-39- 

)5 

629-59-4 

>9 

78-00-2 

)7 
17 

112-60-7 

107-^9-3 


109-9»-9 
11&-64-2 
142-68-7 


509-1 4-« 

62-55-5 

100-53-8 

NA 

74-93-1 

10&-98-5 

62-56-6 
137-26-6 
65-71-4 
108-88-3 


122-78-1 

95-53-4 

636-21-5 

106-49-0 

8001-35-2 


78-48-8 

126-73-8 

76-13-1 

76-13-1 

108-77-0 

50375-10- 

87-61-6 

120-82-1 

108-70-3 

18338-40- 

71-55-6 

79-00-5 

79-01-6 

75-69-4 

95-95-4 

88-06-2 

7789-89-1 

598-77-6 

3175-23-3 

96-18-4 

629-50-5 
121-44-8 


Table  4  of  Appendix  J— FET  Values  for  Compounds  With  Henry's  Law  Constants  at  25  °C  Greater  Than  or 
I  j  Equal  to  0.1  (Y/X)  Atmosphere  per  Mole  Fraction— Continued 

I '  [Use  wrth  section  2.5.3] 


Compound 


TRIETHYLENE  GLYCOL(M)  

TRIETHYLPHOSPHOROTHIOATE.o,o,o-(M)  ...... 

TRIFLU0R0ETHANE(1,1,1)  , 

TRIFLUOROMETHANE 

TRIFLURALIN 

TRIISOBUTYLENE  

TRIISOPROPYLAMINE  , 

TRIMELLITIC  ANHYDRIDE  (M)  

TRIMETHYL  BENZENE.  123  

TRIMETHYL-4-NITROANILINE  2,3,5  (M)  

TRIMETHYLAMINE  

TRIMETHYLBENZENE  (1.3,5)  

TRIMETHYLPENTANE  2,2.4  

TRIMETHYLSILANOL  

TRINITROBENZENE,sym-  (M) 

TRINITROTOLUENE(2.4.6) 

TRIPHENYL  PHOSPHINE  (M)  

TRIPHENYLMETHANE  (M) 

TRIPHENYLPHOSPHINE  NICKEL  CARBON(M) 

TRIS  (1-AZIRIDINYL)  PHOSPHINE  SU(M)  

TRIS  (2,3-DIBROMOPROPYL)  PHOSPHA(M)  ... 

TRISODIUM  NITRILOTRIACETATE  (M)   

TRYPAN  BLUE(M)  

URACIL  (M)  

URACIL  MUSTARD  (M)  

UREA  

URETHANE  

VALERIC  ACID  (M)  

VINYL  ACETATE 

VINYL  ACETYLENE  

VINYL  BROMIDE 

VINYL  CHLORIDE  

VINYL  DIHYDROPYRAN  

VINYL  METHYL  ETHER  

VINYLCYCLOHEXENE  4(M)  

VINYLIDENE  CHLORIDE 

XYLENE  

XYLENE(-m)  

XYLENE(-o)  „ 

XYLENE{-p) 

XYLIDINE  dimethylanlline 

XYLYL  CHLORIDE  M  (M)  

XYLYL  CHLORIDE  O  (M)  


Y/X 


0.55 

400.00 

4666600.00 

4273.46 

8.89 

5094.39 

190.55 

0.23 

184.57 

500.00 

5.79 

326.79 

185450.00 

8716.44 

182.49 

0.76 

7.28 

194440.00 

209.44 

13.69 

4417800.00 

10739.00 

611.11 

427.89 

611.11 

14.67 

326 

3.73 

2821 

1461.97 

375.55 

1472.00 

52.89 

39.61 

102220.00 

1438.90 

291.66 

413.00 

271.00 

413.34 

0.15 

78.33 

78.33 


Fet 


0.106 
0.462 
0.979 
0.730 
0.230 
0.479 
0.392 
0.046 
0.465 
0.484 
0.464 
0.502 
0.834 
0.752 
0.466 
0.105 
0.249 
0.922 
0.365 
0.304 
0.939 
0.568 
0.417 
0.857 
0.525 
0.582 
0.370 
0.287 
0.521 
0.746 
0.693 
0.854 
0.536 
0.590 
0.905 
0.680 
0.562 
0.549 
0.569 
0.561 
0.048 
0.470 
0.470 


CAS 


112-27-6 
126-68-1 


552-30-7 


75-50-3 

108-67-3 

540-84-1 

99-35-4 
118-96-7 
603-35-0 
516-73-3 

52-24-4 

126-72-7 

5064-31-3 

72-57-1 

66-22-8 

66-75-1 

57-13-6 

51-79-6 

109-52-4 

108-05-4 


75-01-4 


100-40-3 

75-35-4 

1330-20-7 

108-38-3 

95-47-6 

106-67-9 

620-19-9 
552-45-4 


*  Molecular  structure  only  approximate. 
M)  fraction  measured  (fm)  estimated  from  Mwt  correlation. 

TABLE  5  OF  Appendix  J— FE  Values  for  Emissions  From  Biological  Treatment  Systems  (Fet  Values) 

[Use  witti  section  2.5.3] 


Henry's  Law  Constant 

Fet  Value 

0.002  

0.001 

0.004  

0.002 

0.006  - - - 

0003 

0.01  

* 

0.005 

0.014  - - 

0.007 

0.02  

0.010 

0.03 

0.015 

0.04  

0.020 

0.05  

0.25 

0.06  

0030 

0.07  

0035 

0.08  

0.040 

0.09 

0.045 

0.1  

0050 

0.158 

0.060 

022  

0.070 

027 

0.060 

68102  Federal  Register/ Vol.  63,  No.  236 /Wednesday.  December  9.  1998 /Proposed  Rules 


Table  5  of  Appendix  J— FE  Values  for  Emissions  From  Biological  Treatment  Systems  (Fet  Values)— 

Continued 

(Use  with  section  2.5.31 


0.28  .. 
0.285 
0.288 
0.354 
0.45  .. 
0.5  .... 


0.55  .. 
0.628 
0.71   .. 
0.85  .. 
1.01   .. 


1.10 

1.2  .. 

1.3  .. 
1.75 
1.93 
2.03 
2.3  .. 
2.6  .. 


2.8 
2.9 


3  ... 
3.3 


4.17 
4.6  .. 


8  

9.6  

11  

13  

15  

16  

17  

75  

144  

206  

411  

500  

615  

716  

811  

1000  ... 
4000  ... 
8000  ... 
9000  .... 
11000  .. 
12000  .. 
20000  .. 
30000  .. 
50000  .. 
210000 


Henry's  Law  Constant 


Fet  Value 


0.090 

0.10 

0.11 

0.12 

0.13 

0.14 

0.15 

0.16 

0.17 

0.18 

0.19 

0.20 

0.21 

0.22 

0.23 

0.24 

0.25 

0.26 

0.27 

0.28 

0.29 

0.30 

0.31 

0.33 

0.35 

0.37 

0.39 

0.40 

0.41 

0.43 

0.44 

0.45 

0.47 

0.50 

0.52 

0.54 

0.56 

0.58 

0.60 

0.62 

0.64 

0.66 

0.68 

0.70 

0.72 

0.74 

0.76 

0.78 

0.80 

0.82 


BIUJNQCOOE  66<O-«0-P 
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MUES)— 


Fet  Value 

0.090 

0.10 

0.11 

0.12 

0.13 

0.14 

0.15 

0.16 

0.17 

0.18 

0.19 

0.20 

0.21 

0.22 

0.23 

0.24 

0.25 

0.26 

0.27 

0.28 

0.29 

0.30 

0.31 

0.33 

0.35 

0.37 

0.39 

0.40 

0.41 

0.43 

0.44 

0.45 

0.47 

0.50 

0.52 

0.54 

0.56 

0.58 

0.60 

0.62 

0.64 

0.66 

0.68 

0.70 

0.72 

0.74 

0.76 

0.78 

0.80 

0.82 


FORM  1  OP  APPENDIX  J- -CALCULATION  OP  THE  HENRY'S  LAW  CONSTANT  AT  25°C 

POR  A  COMPOUND  IN  A  SEALED  BATCH  TEST 
(i.e..  Two  Phase  Closed  System)  (use  with  Section  2.1.3.1  and  2.4.3.1.1) 

JNAME  OF  THE  FACILITY  

jWASTE  STREAM  IDENTIFICATION  . 

COMPOUND  ,  

IREACTOR  HEADSPACE  VOLUME,   (L) 
IreACTOR  LIQUID  VOLUME  (L) 


1 
2 
TEMPERATURE  of  the  liquid  in  the  unit  (deg.C)  3 

C 


i 


Data  set 


B 

Time 

(hr) 


Liquid  Cone, 
(mg/L) 


D 

Gas  Cone 

(mg/L) 


Keq  D/C 


Temperature  in  degrees  Kelvin. 

(Add  273.16  to  the  number  on  line  3.  t 

Molar  ratio.   Multiply  the  number  on  line  4  by  4.555. 

Henry's  law  value  (mg/L  gas  per  mg/L  liquid) . 

The  average  value  in  column  E. 

Henry's  law  value   (mole  f ract .  gas  per  mole  f ract .  liquid) 

Multiply  line  6  by  line  5. 


4 

5 

6 

7 
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FORM  2  OF  APPENDIX  J- -DATA  FORM  FOR  THE  CALCULATION  OF  THE  HENRY'S  LAW 
CONSTANT  AT  25°C  FROM  THE  STRIPPING  IN  AN  AERATED  BATCH  TEST 
(i.e.,  open  syBtem)  (use  with  Section  2.1.3.2  and  2.4.3.1.2). 

NAME  OF  THE  FACILITY 

WASTE  STREAM  IDENTIFICATION 

COMPOUND 

Concentration  basis  (liquid  or  gas)  ~ 


TEMPERATURE  of  the  liquid  in  the  unit  (deg.C)l 
GAS  FLOW  RATE   (L/hr)  2 

LIQUID  VOLUME  (L)  3 

Co  concentration  measurement  at  time=0  (mg/L) 4 


B 


data  point   time  (hr) 


1 
2 
3 
4 
5 
6 


Concentration, 
C  (mg/L) 


D 
C/Co 


■ln(C/Co) 


CALCULATIONS.  Use  additional  lines  as  needed  in  an  expansion  of  the  above 
table.  Plot  the  values  in  column  E  (y  axis)  vs  the  data  in  column  B  (x 
axis).   Reject  outliers.  Curve  fit  with  a  straight  line.   Calculate  the 
slope  and  enter  the  slope  on  line  7. 


Tenperature  in  degrees  Kelvin. 

Add  273.16  to  the  number  on  line  1. 

MOLAR  RATIO.   Multiply  the  number  on  line  5  by  4.555 

Slope  of  the  plot  of  -ln(C/Co)  vs  time  (per  hour) 


5_ 
6_ 

7 


Calculated  Keq  value   (mg/L  gas  per  mg/L  liquid) .  Divide 
the  number  on  line  7  by  the  number  on  line  2  and  multiply 
the  results  by  the  number  on  line  3. 
Enter  the  results  on  line  8.  8 

Henry's  law  value   (mole  f ract .  gas  per  mole  f ract .  liquid) 
Multiply  the  number  on  line  8  by  the  number  on  line  6.    9 


No. 

"    1 

2 

3 

4 

5 

6 

7 

8 

9 
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FORM  3  OF  APPENDIX  J- -HON  TO  SX7BTRACT  A  CHEMICAL  FROM  A  METHOD  25D 

CONCENTRATION 
(use  with  Section  2.3) 


NAME  OF  THE  FACILITY 
STREAM  IDENTIFICATION 


Report  the  average  value  of  the  Method  25D  samples.   You  must  take  at 
least  the  minimum  number  of  samples  required  by  the  referencing 
subpart.   Report  the  results  for  each  satt^le  taken  (ppmw)  .   If  you 
include  any  samples,  you  must  explain  why  the  samples  should  not  be 
included  in  the  average. 


Measurements  of  volatile  content  with  EPA  Method  25D 
Enter  each  result  on  lines  1-5  (ppmw) 


1_ 
2_ 
3' 
4_ 
5 


Report  average  value  of  Method  25D  results, 


Average  value  of  Method  25D  -  results  (ppmw) 


Subtract  from  average  value  of  Method  25D  samples. 


1. 


No. 

Chemical 
(A) 

Concent ratio 

n  (ppmw) 

(B) 

FM 

M25D 

(C) 

FM  Adjusted 
Concentration 

(ppmw) 
(D)  =  (B)*(C) 

"  1 

2 

3 

4 

5 

6 

7 

8 

1 

9 

68106 Federal  Register / Vol.  63,  No.  236 /Wednesday,  December  9,  1998 /Proposed  Rules 


10  ' 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Sum  of  adjusted  concentrations. 

Total  Method  25D  concentration  adjusted  to 
subtract  chemicals 

Subtract  Line  2  from  Line  1  (Do  not  enter  less 
than  zero) 


2. 

3. 


No. 

1 
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FORM  4  OP  APPENDIX  J- -EXAMPLE  OF  HOW  TO  SUBTRACT  A  CHEMICAL  FROM  A  METHOD 

25D  CONCENTRATION  (use  with  Section  2.3) 


Plant  A 


Waste  3A 


NAME  OF  THE  FACILITY 

jSTREAM  IDENTIFICATION  

Report  the  average  value  of  the  Method  25D  samples.   You  must  take  at 
least  the  minimum  number  of  samples  required  by  the  referencing  -- 
subpart.   Report  the  results  for  each  sample  taken  (ppmw) .   If  you 
include  any  samples,  you  must  explain  why  the  samples  should  not  be 
included  in  the  average. 


Measurements  of  volatile  content  with  EPA  Method  250 
Enter  each  result  on  lines  1-5  (ppmw)    2 


Report  average  value  of  Method  25D  results 


Average  value  of  Method  25D  -  results  (ppmw) 


3 .    Subtract  from  average  value  of  Method  250  samples. 


100 


32. 


88 


110 


1. 

88.75 

No. 

Chemical 

Concentratio 

FM 

FM  Adjusted 

(A) 

n  (ppmw) 

M25D 

Concentra t  ion 

(B) 

(C) 

(ppmw) 
(0)  =  (B)*(C) 

1 

Oichlorophenol 
2,5 

150 

0.151 

22.65 

Sum  of  adjusted  concentrations, 


2. 

22.65 
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Total  Method  25D  concentration  adjusted  to 
-siibtract  chemicals. 
Subtract  Line  2  from  Line  1  (Do  not  enter  less 
than  zero.) 


3. 

66.1 
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FORM  5  OP  APPENDIX  J- -HOW  TO  CALCULATE  A  HENRY'S  LAW  CONSTANT  FROM 
A  HENRY'S  LAW  CONSTANT  AT  A  DIFFERENT  TEMPERATURE 

FOR  THE  SAME  CHEMICAL 
(use  with  Sections  2.1.4,  2.4.3.2,  and  2.6) 


NAME  OF  THE  FACILITY 

CHEMICAL  FOR  EVALUATION 

MEASURED  HENRY'S  LAW  CONSTANT  (atm/mol 
fraction) 

1 

MEASUREMENT  TEMPERATURE  (deg.C) 

2 

ADJUSTMENT  TEMPERATURE  FOR  HENRY'S  LAW 
CONSTANT  (deg.C) 

3 

WATERS  PREDICTED  HENRY'S  LAW  CONSTANT  AT  THE 
MEASUREMENT  TEMPERATURE 

4 

♦ 

WATERS  PREDICTED  HENRY'S  LAW  CONSTANT  AT  THE 
ADJUSTMENT  TEMPERATURE 

5 

RATIO  OF  HENRY'S  LAW  CONSTANTS.   DIVIDE  THE 
NUMBER  ON  LINE  5  BY  THE  NUMBER  ON  LINE  4. 

6 

* 

ADJUSTED  HENRY'S  LAW  CONSTANT.   MULTIPLY  THE 
NUMBER  ON  LINE  6  BY  THE  NUMBER  ON  LINE  1. 

7 

Discuss  the  assumptions  and  data  inputs  used  for  WATERS 


BLLMQCOOE  6660-60-0 
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FORM  6  OF  APPENDIX  J— GENERAL  SYSTEM  SPECmCATIONS  (use  with  Section  2.5.2) 

You  must  use  site-specific  values  for  parameters  5,  6,  and  10. 

5  Humidity  of  inlet  air  (%) 

6  Temperature  of  air  (°C)  '""""'"'''. — 

10  Wind  velocity  (cm/s  at  10  m)  .!...."!.."!."!!!."!!."!" ~ 

For  the  rest  of  items,  you  may  use  the  default  values  in  WATERS  or  site-specific  values.  You  should  docu- 
ment the  methods  used.  You  only  have  to  report  site-specific  data  on  this  form;  you  do  not  have  to  report 

the  WATERS  default  values.  ^ 

1  Total  water  added  at  the  unit  (1/s)  

2  Area  of  openings  at  unit  (cm  2)  ."!!."!.." 

3  Radius  of  drop  pipe  (cm) 

4  Drop  length  to  conduit  (cm)  !!!!."!!!!!!!!."!!!"!.".  ' 

7  Drain  air  velocity  (ft/min)  '  '"  " " 

5  Manhole  air  velocity  (ft/min)  !.!!!."..".".!."!!. 

9    Conduit  air  velocity  (ft/min)  "  |^ 

11  Distance  to  next  unit  (cm)  !!.."!!!!!..!."!."! ~ 

12  Slope  of  underflow  conduit  

13  Friction  factor  liquid 

14  Friction  factor  gas  

15  Radius  of  underflow  conduit  (cm)  "!!!!!!!!!!."..". 

16  Underflow  Temperature  (°C)  !!."!!!! " 

17  Oscillation  cycle  time  (min)  "!"!!!!!"!!."! 

18  Design  collection  velocities  (ft/s)  !!.."!!.!..!!!.."!!!!!!!!. 

19  Design  branch  line  fraction  full  !!!!!!!."!!!"!!!!!!..". ~ 

20  Fraction  of  wind  speed  on  open  drains  ~ — 

21  Number  of  iterations  for  calculations ~~ 

22  Specified  line  vent  rates.  =1  |  ] — ' ■ 

23  Iterations  in  vent  convergence  jjass  

24  Number  of  passes  in  vent  conv 

25  Allowable  vent  error  

26  Acceleration  factor  for  vent  convergence  '..""' 

27  Change  in  pressure 

28  Oil  molecular  weight  ■ 

29  Oil  density  (g/cc) "!!"!!!""!"!"!!!!!!!!!!!!!!"!!!!!!!!!!!"!!!"!!!! ' "  ~ 

FORM  7  OF  APPENDIX  J-DESCRIPTION  OF  GENERAL  COLLECTION  ELEMENTS  (use  with  Section  2.5.2) 

™  ^£?''?i''!  "1'"  '""^^t^^  '''°^^'*  benches,  open  hub  drains,  covered  drains,  openings  in  a  conduit,  and  manhole  covers.  Waste 
may  be  added  either  at  the  unit  or  through  a  drop  pipe.  Each  unit  has  a  potential  vent  or  waste  addition,  followed  by  an  enclosed 
conduit  that  ends  at  the  next  downstream  unit. 

1  Description  of  unit 

2  Underflow  Temperature  ("C) !1..".".'."!!"!".'"!.".".." ~ 

3  Total  water  added  at  the  unit  (1/s)  '""""l'"l""!".."!!."."""!!'!"".""!! ' 

The  following  three  specifications  refer  to  the  potential  vent  or  waste  drop  pipe.  ~~ 

4  Area  of  openings  at  unit  (cm^) 

5  Radius  of  drop  pipe  (cm)  |] 

6  Drop  length  to  conduit  (cm)  "..."'l"!!.".."..l""!."! 

The  term  open  surface  refers  to  the  surface  near  the  vent  or  waste  addition. 

7  Open  surface=l  

8  Subsurface  entrance=l  

9  Subsurface  exit  =1  

The  following  three  specifications  refer  to  the  enclosed  conduit  downstream  of  the  unit. 

10  Radius  of  underflow  conduit  (cm)  

11  Distance  to  next  unit  (cm) ..."!"!1!!!!!!!."!!"!!!."."."."!!! '~~ 

12  Slope  of  underflow  conduit  '.' " ■ 

The  specified  air  velocity  is  only  used  if  Form  6  general  system  specification  22  equals  1. 

16  Velocity  air  at  opening  (ft/min)  

17  Municipal  waste  in  conduit  =1  !."!!!!!.."!!!! ' 

18  Assume  equilibrium  in  unit,  =1  ' |] ]" 

If  waste  is  added  at  the  unit,  specify  the  waste  number.  The  waste  composition  is  described  elsewhere. 

19  Waste  1  added  to  system  at  unit  number 

20  Waste  2  added  to  system  at  unit  number !.!!!!!!!!!! " 

21  Waste  3  added  to  system  at  unit  number ."".""""". 

FORM  8  OF  APPENDK  J-THE  DESCRIPTION  OF  OPEN  TRENCHES  (use  with  Section  2.5^2) 

1  Desaiption  of  unit  

2  Underllow  T  CO  I!!"!'!!"!!!."."" 

3  Total  water  added  at  the  unit  (1/s)  .""""II"I!"!"I!!""!.".".""I!1." 

8  Subsurlace  entrance=1  [_['[ 

9  Subsurface  exit-1 i...""!l"!!!!!!!Z!.I.."."!!!!l"!! ' ■" 

10  Width  of  underflow  conduit  (cm) !!"!!!!"!!!!!!!!!! 

11  Distance  to  next  unit  (cm) »."Z!!Z!!!!!!!."!!!!!!!! ■ " 
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12  Slope  of  underflow  conduit  

19  Waste  1  added  to  system  at  unit  number 

20  Waste  2  added  to  system  at  unit  number 

21  Waste  3  added  to  system  at  unit  number 
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FORM  9  OF  APPENDIX  J— THE  DESCRIPTION  OF  AN  OPEN  SUMP  (use  with  Section  2.5.2) 

Description  of  unit  

Underflow  Temperature  [°C) 

Total  water  added  at  the  unit  (1/s)  

Area  of  openings  at  unit  (cm^)  

Radius  of  drop  pipe  (cm) 

Drop  length  to  conduit  (cm)  

Open  surface=l  

Subsurface  entrance=l 

Subsurface  exit  =1 

Radius  of  underflow  conduit  (cm)  

Distance  to  next  unit  (cm) 

Slope  of  underflow  conduit  

Area  of  surface(cm^) 

Flow  entrance  depth  under  surface  (cm) a 

Depth  of  liquid  in  sump  (cm)  

Velocity  air  at  opening  (ft/min)  

Municipal  waste  in  conduit  =1  

Assume  equilibrium  in  unit,  =1  

Waste  1  added  to  system  at  unit  number  

Waste  2  added  to  system  at  unit  number 

Waste  3  added  to  system  at  unit  number  

FORM  10  OF  APPENDIX  J— THE  DESCRIPTION  OF  AN  OPEN  J  DRAIN  (use  with  Section  2.S.2) 

Description  of  unit  

Underflow  Temperature  (°C)  

Total  water  added  at  the  unit  (1/s)  

Distance  to  trap  liquid  surface  (cm)  

Radius  of  drop  pipe  (cm) 

Drop  length  to  conduit  (cm) 

Open  surface=l  

Subsurface  entrance=l  

Subsurface  exit  =1  

Radius  of  underflow  conduit  (cm)  

Distance  to  next  unit  (cm)  * 

Slope  of  underflow  conduit  

Depth  of  water  level  (cm) 

Displacement  in  oscillation  (cm)  

Municipal  waste  in  conduit  =1 

Assume  equilibrium  in  unit,  =1  

Waste  1  added  to  system  at  unit  number 

Waste  2  added  to  system  at  unit  number .^ 

Waste  3  added  to  system  at  unit  number 


FORM  11  OF  APPENDIX  J— THE  DESCRIPTION  OF  SEALED  COLLECTION  ELEMENTS  (use  with  Section  2.5.2) 

Description  of  unit .* 

Underflow  Temperature  *  

Total  water  added  at  the  unit  (1/s)  „ , 

Area  of  openings  at  unit  (cm2)  

Radius  of  drop  pipe  (cm) 

Drop  length  to  conduit  (cm)  

Open  surface=l 

Subsurface  entrance=l  

Subsurface  exit  =1  

Radius  of  imderflow  conduit  (cm)  

Distance  to  next  unit  (cm) 

Slope  of  underflow  conduit  

Municipal  waste  in  conduit  =1 

Assimie  equilibrium  in  unit,  =1 

Waste  1  added  to  system  at  unit  number 

Waste  2  added  to  system  at  unit  number , 

Waste  3  added  to  system  at  unit  number 


FORM  12  OF  APPENDIX  J— THE  DESCRIPTION  OF  WEIRS  AND  WATERFALLS  (use  with  Section  2.5.2) 

Description  of  unit 

Underflow  Temperature  (°C)  

Total  water  added  at  the  unit  (1/s) .- 

Waterfall  width  at  surface  (m)  

Waterfall  drop  height  (cm)  

Tailwater  depth  (m) « 

Open  surface=l  .' 

Subsurface  entrance=l  '. 
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9.  Subsurface  exit  =1  

10.  Radius  of  underflow  conduit  (cm) """ 

11.  Distance  to  next  unit  (cm)  

12.  Slope  of  underflow  conduit  

19.  Waste  1  added  to  system  at  unit  number  ~~" 

20.  Waste  2  added  to  system  at  unit  number  ~~ 

21.  Waste  3  added  to  system  at  unit  number 

FORM  13  OF  APPENDIX  J— THE  DESCRIPTION  OF  LIFT  STATIONS  (use  with  Section  2.5.2) 

1.  Description  of  unit  

2.  Underflow  Temperature  [^C]  "!.!."!'!"."."".. 

3.  Total  water  added  at  the  unit  (1/s)  

4.  Area  of  openings  at  unit  (cm^) 

5.  Radius  of  drop  pipe  (cm)  

6.  Drop  length  to  conduit  (cm)  ^^ 

7.  Open  surface=l   

8.  Subsurface  entrance=l  

9.  Ssubsurface  exit  =1  

10.  Radius  of  underflow  conduit  (cm)  

11.  Distance  to  next  unit  (cm)  

12.  Slope  of  underflow  conduit  

13.  Fractional  approach  to  equilibrium  

14.  If  covered,  then  enter  1  

19.  Waste  1  added  to  system  at  unit  number 

20.  Waste  2  added  to  system  at  unit  number 

21.  Waste  3  added  to  system  at  unit  number 


Definitions  of  Terms 

Area  of  openings  at  unit  (cm^)  The  area 
that  can  vent  headspace  gas  or  permit  outside 
air  to  enter  the  collection  system.  This  area 
is  generally  less  than  or  equal  to  the  area  of 
the  drop  pipe  opening. 

Area  of  surface  (cm^)  (sump)  The  area  of 
the  surface  exposed  to  the  wind  or  to  the 
headspace  in  a  sump.  This  area  generally 
corresponds  to  the  physical  area  of  the  sump 
exposed  surface  horizontal  cross-section. 

Assume  equilibrium  in  unit,  =llf 
condition  are  present  in  the  unit  such  that 
equilibrium  is  expected  (agitated  surface, 
sealed  waterfall,  splash  loading,  low  gas  and 
liquid  flow,  or  other  factors)  enter  a  1  as  a 
computer  flag. 

Cover  An  enclosure  that  prevents  the 
exchange  of  ambient  air  and  the  headspace 
air.  If  there  are  openings  in  the  cover,  then 
air  may  be  exchanged  with  the  headspace  air. 
The  openings  in  the  cover  are  specified  as 
area  of  openings  at  unit. 

Covered,  then  enter  1  The  input  value  is  a 
computer  program  flag  that  specifies  that  the 
unit  is  sealed  and  outside  wind  will  not  blow 
across  the  surface  of  the  liquid  in  the  unit. 
If  the  unit  is  covered,  this  does  not  indicate 
that  the  surface  of  the  liquid  is  not  exposed 
to  headspace  gas. 

Depth  of  liquid  in  sump  (cm)  The  depth  in 
centimeters  from  the  top  of  the  liquid  surface 
in  the  sump  to  the  base  of  the  sump.  The 
depth  is  always  pwsitive. 

Depth  of  water  level  (cm)  (J  trap)  The  depth 
in  centimeters  from  the  top  of  the  liquid 
surface  in  the  water  seal  to  the  base  of  the 
water  seal.  This  depth  is  always  positive  and 
would  correspond  to  the  wet  distance  on  a 
dip-stick.  This  variable  may  be  used  for 
periodically  active  hubs. 

Description  of  unit  This  is  a  general 
description  that  identifies  the  unit  that  is 
being  specified.  Examples  can  include  "Tank 
A45",  "Drain  E-17",  "Sewer  WW4".  or  other 
description.  This  description  will  appear  on 
some  of  the  reports. 


Displacement  in  oscillation  (cm)  (J  trap) 
Distance  of  surface  level  fluctuation  in  the  J 
trap.  The  value  of  the  displacement  is  used 
in  an  air  emission  model  to  estimate  air 
exchange. 

Distance  to  next  unit  (cm)  The  distance  of 
the  run  of  the  underflow  conduit  that 
connects  the  unit  to  the  next  unit 
downstream. 

Distance  to  trap  liquid  surface  (cm)  (]  trap) 
The  depth  in  centimeters  from  the  top  of  the 
open  hub  top  to  the  liquid  surface  within  the 
J  trap.  The  depth  is  always  positive  and 
would  correspond  to  the  dry  distance  on  a 
dip-stick. 

Drop  length  to  conduit  (cm)  The  length  in 
centimeters  from  the  top  of  the  hub  in  the 
drop  pipe  to  the  typical  liquid  surface  in  the 
underflow  conduit.  The  length  is  always 
positive. 

Drop  length  to  conduit  (cm)  (J  trap)  The 
length  in  centimeters  from  the  water  seal  in 
the  J  trap  to  the  typical  liquid  surface  in  the 
underflow  conduit.  The  length  is  always 
positive. 

Flow  entrance  depth  under  surface  (cm) 
The  length  between  the  surface  of  the  liquid 
in  the  sump  and  the  base  of  the  inlet  conduit. 
This  length  is  always  positive  and  represents 
the  effective  depth  of  flow  for  the  mass 
transfer  model. 

Fractional  approach  to  equilibrium  The 
fraction  of  equilibrium  between  the  liquid 
and  the  headspace  in  the  lift  station  unit.  The 
lift  station  model  uses  this  value  as  an  input 
parameter  because  analysis  of  laboratory  data 
indicated  that  the  vent  gas  in  an  enclosed 
unit  with  a  waterfall  was  approximately  50% 
of  the  equilibrium  value.  For  water  falling  in 
a  more  open  unit,  consider  using  the 
waterfall  unit  instead  of  the  lift  station 
model. 

Headspace  The  headspace  is  the  air  over 
the  wastewater  in  the  enclosed  underflow 
conduit. 

Municipal  waste  in  conduit=l  The  input 
value  is  a  computer  program  flag  which 
identifies  which  mass  transfer  model  is  used 
for  the  calculations.  A  value  of  zero  is  the 


default  value  and  the  mass  transfer  is 
calculated  using  the  trench  model  correlation 
derived  from  Owens.  A  value  of  1  would 
calculate  mass  transfer  through  the 
Parkhurst-Pomeroy  correlation  for  municipal 
sewers.  Additional  options  for  mass  transfer 
options  may  be  added  in  the  future. 

Open  surface=l  The  input  value  is  a 
computer  program  flag  which  indicates  that 
the  surface  of  the  unit  receiving  the  waste  is 
open  to  the  atmosphere.  Tero  is  the  default 
value  (closed  unit).  Many  of  the  collection 
system  units  have  this  option  for  flexibility. 
This  flag  does  not  refer  to  the  underflow 
conduit,  only  to  the  units.  The  flow  of 
headspace  in  the  drop  pipe  will  be  of  less 
importance  if  the  drop  pijje  connects  to  a 
unit  that  is  open. 

Open  surface=l  (J  trap)  The  input  value  is 
a  computer  program  flag  which  indicates  that 
the  surface  of  the  unit  receiving  the  waste  is 
open  to  the  atmosphere.  Zero  is  the  default 
value,  and  it  is  considered  very  unusual  to 
use  an  open  J  trap  for  discharge  into  a  unit 
with  an  exposed  surface. 

Open  surface=l  (sump)  The  input  value  is 
a  computer  program  flag  which  indicates  that 
the  surface  of  the  unit  receiving  the  waste  is 
open  to  the  atmosphere.  Zero  is  the  default 
value,  and  a  value  of  1  indicates  that  there 
are  potential  air  emissions  from  wind 
blowing  across  the  surface.  Grates  and 
perforated  covers  are  considered 
characteristic  of  an  open  surface. 

Oscillation  cycle  time  (min)  The  cycle  time 
or  period  of  the  water  level  rise  and  drop  in 
an  open  water  trap.  Variations  in  the  internal 
headspace  pressure  will  cause  water  level 
oscillations. 

Radius  of  drop  pipe  (cm)  The  radius  in 
centimeters  in  the  drop  pipe  that  connects 
the  hub  to  the  unit.  There  is  no  water  seal 
on  the  drop  pip)e  (see  J  trap). 

Fadius  of  drop  pipe  (cm)  (J  trap)  The 
radius  in  centimeters  in  the  drop  pipe 
forming  a  water  seal  in  the  J  trap.  The  drop 
pipe  connects  the  hub  to  the  water  seal  in  the 
J  trap. 
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Badius  of  underflow  conduit  (cm)  One  half 
the  diameter  of  a  circular  exiting  pipe  that 
connects  the  unit  to  the  next  unit 
downstream.  This  pipe  is  considered  closed 
and  not  exposed  to  leaks  and  air  exchange 
with  the  environment  during  the  run  of  the 
pipe.  If  the  conduit  is  not  closed,  consider 
the  trench  model. 

Rise  The  difference  in  elevation  in  an 
underflow  conduit  that  connects  collection 
system  units. 

Run  The  path  in  an  underflow  conduit  that 
connects  collection  system  units. 

Slope  of  underflow  conduit  The  ratio  of  the 
rise  to  the  run  in  the  underflow  conduit.  The 
slope  is  always  positive  and  measured  firom 
downstream  to  upstream  in  each  run. 

Subsurface  entrance=l  This  input  value  is 
a  computer  program  flag  which  indicates  that 
the  headspace  is  blocked  firom  flowing  into 
or  out  of  the  upstream  underflow  conduitis. 
A  value  of  zero  indicates  that  there  is  no 
headspace  blockage. 

Subsurface  exit=l  This  input  value  is  a 
computer  program  flag  which  indicates  that 
the  headspace  is  blocked  from  flowing  into 
or  out  of  the  underflow  conduit  downstream. 


A  value  of  zero  indicates  that  there  is  no 
headspace  blockage. 

Tota7  water  added  at  the  unit  (l/s)  This  is 
an  optional  specification  of  the  total  amount 
of  water  added  to  the  collection  system  at  the 
unit.  This  specification  is  only  used  if  water 
is  added  to  the  specified  wastewater  streams 
at  the  unit.  This  optional  specification  could 
be  used  if  the  total  wastewater  flow  at  the 
unit  differed  firom  the  sum  of  the  flows  of  the 
wastes  upstream  of  the  unit. 

Underflow  conduit  The  exiting  pipe  or 
trench  that  connects  the  unit  to  the  next  unit 
downstream.  This  conduit  may  be  (1)  closed 
and  not  exposed  to  leaks  and  air  exchange 
with  the  environment  during  the  run  of  the 
pipe  or  (2)  exposed  to  leaks  and  air  exchange 
with  the  environment. 

Underflow  Temperature  (C)  The  entrance 
temperature  of  the  liquid  into  the  unit.  The 
temperature  of  the  waste  stream  is  sjjecified 
separately. 

Velocity  air  at  opening  (ft/min)  The 
velocity  of  flow  into  the  unit  at  the  specified 
unit  openings  (see  area  of  openings  at  unit). 
This  value  is  only  used  if  a  special  flag  is  set. 
(See  Form  6  general  specifications  22. 
Specified  line  vent  rates.  =1) 


Waste  added  to  system  at  unit  number  The 
input  information  of  waste  streams  into  the 
collection  system  units  is  accomplished  by 
sp>ecifying  the  waste  number.  The  waste 
number  refers  to  a  data  base  element  that 
includes  the  drop  distance  into  the  hub,  the 
flow  rate,  the  temperature,  concentrations, 
the  oil  content  and  other  information. 

Waterfall  drop  height  (cm)  The  distance 
from  the  top  of  the  waterfall  to  the  tailwater 
surface  level  (unit  liquid  underflow  level) . 
This  value  is  always  positive. 

Waterfall:  Open  surface=l  The  input  value 
is  a  computer  program  flag  which  indicates 
that  the  waterfall  is  open  to  the  atmosphere. 
Zero  is  the  default  value  (waterfall  is 
■enclosed). 

Waterfall:  tailwater  depth  (m)  The  depth  of 
flow  in  the  underflow  conduit  under  the 
waterfall. 

Waterfall  width  at  surface  (m)  The  width 
of  the  waterfall  across  the  at  the  upper  liquid 
level.  The  flow  rate  is  used  with  the  width 
to  estimate  the  thickness  of  the  falling  water 
film. 

(FR  Doc.  98-28472  Filed  12-8-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4401-N-01] 

Statutorily  Mandated  Designation  of 
Difficult  Development  Areas,  and 
Supplemental  Designation  of  Qualified 
Census  Tracts,  for  Section  42  of  ttie 
Internal  Revenue  Code  of  1986 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  document  designates 
"Difficuh  Development  Areas"  and 
supplemental  "C^ialified  Census  Tracts" 
for  purposes  of  the  Low-Income 
Housing  Tax  Credit  ("LIHTC")  under 
section  42  of  the  Internal  Revenue  Code 
of  1986.  The  United  States  Department 
of  Housing  and  Urban  Development 
("HUD")  makes  new  Difficult 
Development  Area  designations 
annually  and  makes  supplemental 
designations  of  Qualified  Census  Tracts 
at  this  time  because  of  recent  legislation. 
The  corrected  designations  of 
"Qualified  Census  Tracts"  under  section 
42  of  the  Internal  Revenue  Code 
pubhshed  May  1,  1995  (60  FR  21246), 
as  amended  by  the  supplemental 
designations  of  "Qualified  Census 
Tracts"  under  section  42  of  the  Internal 
Revenue  Code  published  June  25.  1998 
(63  FR  34748).  are  not  affected  by  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
With  questions  on  how  areas  are 
designated  and  on  geographic 
definitions,  Kurt  G.  Usowski, 
Economist.  Division  of  Economic 
Development  and  Public  Finance,  Office 
of  Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-0426,  e-mail 

Kurt G. Usowski@hud.gov.  With 

specific  legal  questions  pertaining  to 
section  42  and  this  notice,  Chris  Wilson, 
Attorney,  Office  of  the  Chief  Coimsel, 
Pass  Throughs  and  Special  Industries 
Branch  5,  Internal  Revenue  Service, 
1111  Constitution  Ave,  N.W., 
Washington,  EX],  20244,  telephone  (202) 
622-3040,  fax  (202)  622-4779;  or  Harold 
J.  Gross,  Senior  Tax  Attorney,  Office  of 
the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410,  telephone  (202)  708-3260,  e-mail 
JERRY_GROSS@hud.gov.  For  quesUons 
about  the  "HUBZones"  program, 
Michael  P.  McHale,  Assistant 
Administrator  for  Procurement  Policy, 
Office  of  Government  Contracting,  Suite 
8800,  Small  Business  Administration, 
409  Third  Street,  S.W.,  Washington, 


D.C.  20416.  telephone  (202)  205-6731, 
fax  (202)  205-7324.  e-mail 
michael.mchale@sba.gov.  A  text 
telephone  is  available  for  persons  with 
hearing  or  speech  impairments  at  (202) 
708-9300.  (These  are  not  toll-free 
telephone  numbers.)  Additional  copies 
of  this  notice  are  available  through 
HUDUSER  at  (800)  245-2691  for  a  small 
fee  to  cover  duplication  and  mailing 
costs. 

COPIES  AVAILABLE  ELECTRONICALLY:  This 
notice  is  available  electronically  on  the 
Internet  (World  Wide  Web)  at  http:// 
www.huduser.org/  under  the  heading 
"Data  Available  from  HUDUser." 
SUPPLEMENTARY  INFORMATION: 

This  Document 

The  designations  of  Difficult 
Development  Areas  in  this  document 
are  based  on  FY  1998  Fair  Market  Rents 
("FMRs").  FY  1998  income  limits  and 
1990  census  population  counts  as 
explained  below.  Section  508(c)  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276,  approved  October  21, 1998) 
requires  HUD  to  treat  certain  areas 
differently  in  making  Difficult 
Development  Area  designations  than 
they  had  been  treated  in  past 
designations.  The  designations  of 
Qualified  Census  Tracts  in  newly 
designated  metropolitan  areas  and  the 
nonmetropolitan  parts  of  States  affected 
by  the  most  recent  metropolitan  area 
designation  and  for  the  U.S.  Territories 
of  the  Virgin  Islands,  American  Samoa, 
Guam,  Northern  Marianas  Islands,  and 
Palau,  are  made  necessary  by  the 
recently  enacted  "HUBZones" 
provisions  of  the  Small  Business 
Reauthorization  Act  of  1997,  which 
incorporate  section  42  Qualified  Census 
Tracts  by  reference.  These  designations 
are  made  based  on  1990  Census  data. 

Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service  thereof  are 
authorized  to  interpret  and  enforce  the 
provisions  of  the  Internal  Revenue  Code 
of  1986  (the  "Code"),  including  the 
Low-Income  Housing  Tax  Credit 
("UHTC")  found  at  section  42  of  the 
Code  (26  U.S.C.  42)  as  amended.  The 
Secretary  of  HUD  is  required  to 
designate  Difficuh  Development  Areas 
and  Qualified  Census  Tracts  by  section 
42(d)(5)(C)  of  the  Code. 

In  order  to  assist  in  understanding 
HUD's  mandated  designation  of 
Difficult  Development  Areas  and 
Qualified  Census  Tracts  for  use  in 
administering  section  42  of  the  Code,  a 
summary  of  section  42  is  provided.  The 
following  summary  does  not  purport  to 


bind  the  Treasury  or  the  IRS  in  any  way, 
nor  does  it  purport  to  bind  HUD  as  HUD 
has  no  authority  to  interpret  or 
administer  the  Code,  except  in  those 
instances  where  it  has  a  specific 
delegation.. 

Summary  of  Low  Income  Housing  Tax 
Credit 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low 
income  housing.  Section  42  provides  an 
income  tax  credit  to  owners  of  newly 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (the  "credit  ceiling")  is  limited  by 
population.  Each  state  is  allocated  credit 
based  on  $1.25  per  resident.  Also,  states 
may  carry  forward  unused  or  returned 
credit  for  one  year;  if  not  used  by  then, 
credit  goes  into  a  national  pool  to  be 
allocated  to  states  as  additional  credit. 
State  and  local  housing  agencies 
allocate  the  state's  credit  ceiling  among 
low-income  housing  buildings  whose 
owTiers  have  appfied  for  the  credit. 

The  credit  allocated  to  a  building  is 
based  on  the  cost  of  units  placed  in 
service  as  low-income  units  under 
certain  minimum  occupancy  and 
maximum  rent  criteria.  In  general,  a 
building  must  meet  one  of  two 
thresholds  to  be  ehgible  for  the  LIHTC: 
either  20  percent  of  units  must  be  rent- 
restricted  and  occupied  by  tenants  with 
incomes  no  higher  than  50  percent  of 
the  Area  Median  Gross  Income 
("AMGI").  or  40  percent  of  units  must 
be  rent  restricted  and  occupied  by 
tenants  with  incomes  no  higher  than  60 
percent  of  AMGI.  The  term  "rent- 
restricted"  means  that  gross  rent, 
including  an  allowance  for  utilities, 
cannot  exceed  30  percent  of  the  tenant's 
imputed  income  limitation  (i.e.,  50 
percent  or  60  percent  of  AMGI).  The 
rent  and  occupancy  thresholds  remain 
in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low 
income  character  of  the  building  for  at 
least  an  additional  15  years. 

The  LIHTC  reduces  income  tax 
hability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  of  ten  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  "qualified 
basis"  for  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  (i.e., 
financed  with  tax-exempt  bonds  or 
below-market  federal  loans),  or  (2)  30 
percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
projects  that  are  federally  subsidized. 
The  actual  credit  rates  are  adjusted 
monthly  for  projects  placed  in  service 
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n  service 


after  1987  under  procedures  specified  in 
section  42.  Individuals  can  use  the 
credit  up  to  a  deduction  equivalent  of 
$25,000.  This  equals  $9,900  at  the  39.6 
percent  maximum  marginal  tax  rate. 
Individuals  cannot  use  the  credit  against 
the  alternative  minimiun  tax. 
Corporations,  other  than  S  or  personal 
service  corporations,  can  use  the  credit 
against  ordinary  income  tax.  They 
cannot  use  the  credit  ageiinst  the 
alternative  minimum  tax.  These 
corporations  can  also  deduct  the  losses 
from  the  project. 

The  qualified  basis  represents  the 
product  of  the  "applicable  fraction"  of 
the  building  and  the  "eligible  basis"  of 
the  building.  The  applicable  fraction  is 
based  on  the  number  of  low  income 
units  in  the  building  as  a  percentage  of 
the  total  number  of  imits,  or  based  on 
the  floor  space  of  low  income  units  as 
a  percentage  of  the  total  floor  space  in 
the  building.  The  eligible  basis  is  the 
adjusted  basis  attributable  to 
acquisition,  rehabilitation,  or  new 
construction  costs  (depending  on  the 
type  of  LIHTC  involved).  These  costs 
include  amounts  chargeable  to  capital 
account  incurred  prior  to  the  end  of  the 
first  taxable  year  in  which  the  qualified 
low  income  building  is  placed  in  service 
or,  at  the  election  of  the  taxpayer,  the 
end  of  the  succeeding  taxable  year.  In 
the  case  of  buildings  located  in 
designated  Qualified  Census  Tracts  or 
designated  Difficult  Etevelopment  Areas, 
eUgible  basis  can  be  increased  up  to  130 
percent  of  what  it  would  otherwise  be. 
This  means  that  the  available  credit  also 
can  be  increased  by  up  to  30  percent. 
For  example,  if  the  70  percent  credit  is 
available,  it  effectively  could  be 
increased  up  to  91  percent. 

Under  section  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
which  at  least  50  percent  of  households 
have  an  income  less  than  60  percent  of 
the  AMGI.  There  is  a  Umit  on  the 
amount  of  Qualified  Census  Tracts  in 
any  Metropolitan  Statistical  Area 
("MSA")  or  Primary  MetropoUtan 
Statistical  Area  ("PMSA")  that  may  be 
designated  to  receive  an  increase  in 
eligible  basis:  all  of  the  designated 
census  tracts  within  a  given  MSA/ 
PMSA  may  not  together  contain  more 
than  20  percent  of  the  total  population 
of  the  MSA/PMSA.  For  purposes  of 
HUD  designations  of  Qualified  Census 
Tracts,  all  non-metropolitan  areas  in  a 
state  are  treated  as  if  they  constituted  a 
single  metropolitan  area. 

Section  42  defines  a  Difficult 
Development  Area  as  any  area 
designated  by  the  Secretary  of  HUD  as 
an  area  that  has  high  construction,  land, 


and  utility  costs  relative  to  the  AMGI. 
Again,  limits  apply.  All  designated 
Difficult  Development  Areas  in  MSAs/ 
PMSAs  may  not  contain  more  than  20 
percent  of  the  aggregate  population  of 
all  MSAs/PMSAs,  and  all  designated 
areas  not  in  metropolitan  areas  may  not 
contain  more  than  20  percent  of  the 
aggregate  population  of  all  non- 
metropolitan  counties. 

In  the  last  general  designation  of 
Quahfied  Census  Tracts  published  May 
1, 1995  (60  FR  21246),  no  tract 
designations  were  made  in  the  U.S. 
Territories  of  the  Virgin  Islands, 
American  Samoa,  Guam,  Northern 
Marianas  Islands,  and  Palau,  because 
they  were  all  designated  "Difficult 
Development  Areas"  under  section  42  of 
the  Internal  Revenue  Code — making  the 
designation  of  Qualified  Census  Tract 
superfluous.  HUD  is  again  designating 
the  U.S.  Territories  of  the  Virgin  Islands, 
American  Samoa,  Guam,  Northern 
Marianas  Islands,  and  Palau,  as  Difficult 
Development  Areas  and  expects  them  to 
maintain  their  eligibility  for  designation 
for  the  foreseeable  future.  However,  the 
recently  enacted  "HUBZones" 
provisions  of  the  Small  Business 
Reauthorization  Act  of  1997  (111  Stat. 
2627)  incorporate  section  42  Qualified 
Census  Tracts  by  reference,  making  it 
necessary  to  revise  the  designation  of 
Qualified  Census  Tracts  to  ensure  legal 
compliance  with  this  new  program.  The 
following  changes  in  MSA/PMSA 
definitions  were  made  after  HUD's  last 
designation  of  Qualified  Census  Tracts. 


New  MSA  (MSA  No.) 

Component 
counties 

Missoula,  MT  MSA  (5140)  

Missoula 
County.  MT. 

Explanation  of  HUD  Designation 
Methodology 

A.  Qualified  Census  Tracts 

In  developing  this  revised  list  of 
LIHTC  Quahfied  Census  Tracts,  HUD 
used  1990  Census  data  and  the  MSA/ 
PMSA  definitions  established  by  the 
Office  of  Management  and  Budget 
("OMB")  in  0MB  Bulletin  No.  98-06  on 
June  23, 1998.  Beginning  with  the  1990 
census,  tract- level  data  are  available  for 
the  entire  country.  Generally,  in 
metropolitan  areas  these  geographic 
divisions  are  called  census  tracts  while 
in  most  non-metropolitan  areas  the 
equivalent  nomenclature  is  Block 
Numbering  Area  ("BNA").  BNAs  are 
treated  as  census  tracts  for  the  purposes 
of  this  Notice. 

The  LIHTC  Qualified  Census  Tract? 
were  determined  as  follows: 


l.'A  census  tract  must  have  50%  of 
its  households  with  incomes  below  60% 
of  the  AMGI  to  be  eligible.  HUD  has 
defined  60%  of  AMGI  as  120%  of 
HUD's  Very  Low  Income  Limits  (VLILs), 
whJfch  are  based  on  50%  of  area  median 
family  income,  adjusted  for  high  cost 
and  low  income  areas.  The  1994  income 
estimates  were  then  deflated  to  1989 
dollars,  so  they  would  match  the  1990 
Census  income  data. 

2.  For  each  census  tract,  the 
percentage  of  households  below  the 
60%  income  standard  was  determined 
by  (a)  calculating  the  average  household 
size  of  the  census  tract,  (b)  applying  the 
income  standard  after  adjusting  it  to 
match  the  average  household  size,  and 
(c)  calculating  the  number  of 
households  with  incomes  below  the 
income  standard. 

3.  Qualified  Census  Tracts  are  those 
in  which  50%  or  more  of  the 
households  are  income  eligible  and  the 
population  of  all  census  tracts  that 
satisfy  this  criterion  does  not  exceed 
20%  of  the  total  population  of  the 
respective  area. 

4.  In  areas  where  more  than  20%  of 
the  population  qualifies,  census  tracts 
are  ordered  from  the  highest  percentage 
of  eligible  households  to  the  lowest. 
Starting  with  the  highest  percentage, 
census  tracts  are  included  until  the  20% 
limit  is  exceeded.  If  a  census  tract  is 
excluded  because  it  raises  the 
percentage  above  20% ,  then  subsequent 
census  tracts  are  considered  to 
determine  if  a  census  tract  with  a 
smaller  population  could  be  included 
vddiout  exceeding  the  20%  limit. 

B.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areas,  HUD  compared 
incomes  with  housing  costs.  HUD  used 
1990  Census  data  and  the  MSA/PMSA 
definitions  as  pubUshed  by  the  Office  of 
Management  and  Budget  in  OMB 
Bulletin  No.  98-06  on  June  23,  1998, 
with  the  exceptions  described  in  section 

C,  below.  The  basis  for  these 
comparisons  was  the  fiscal  year  ("FY") 
1998  HUD  income  limits  for  Very  Low 
Income  Households  and  Fair  Market 
Rents  ("FMRs")  used  for  the  section  8 
Housing  Assistance  Payments  Program. 
The  procedure  used  in  making  these 
calculations  follows: 

1.  For  each  MSA/PMSA  and  each 
non-metropolitan  county,  a  ratio  was 
calculated.  This  calculation  used  the  FY 
1998  two-bedroom  FMR  and  the  FY 
1998  four-person  VLIL.  The  numerator 
of  the  ratio  was  the  area's  FY  1998  FMR. 
The  denominator  of  the  ratio  was  the 
monthly  LIHTC  income-based  rent  limit 
calculated  as  V12  of  30  percent  of  120 
percent  of  the  area's  VLIL  (where  120 
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percent  of  the  VLIL  was  rounded  to  the 
nearest  $50  and  not  allowed  to  exceed 
80  percent  of  the  AMGI  in  areas  where 
the  VLIL  is  adjusted  upward  from  its  50 
percent  of  AMGI  base). 

2.  The  ratios  of  the  FMR  to  the  LIHTC 
income-based  rent  Umit  were  arrayed  in 
descending  order,  separately,  for  MSAs/ 
PMSAs  and  for  non-metropohtan 
counties. 

3.  The  Difficult  Development  Areas 
are  those  with  the  highest  ratios 
cumulative  to  20  percent  of  the  1990 
population  of  all  metropolitan  areas  and 
of  all  non-metropohtan  counties.     . 

C.  Application  of  Population  Caps  to 
Difficult  Development  Area 
Determinations 

In  identifying  Difficult  Development 
Areas  and  Qualified  Census  Tracts, 
HUD  apphed  various  caps,  or 
limitations,  as  noted  above.  The 
cumulative  population  of  metropolitan 
Difficult  Development  Areas  caimot 
exceed  20  percent  of  the  cimiulative 
population  of  all  metropolitan  areas  and 
the  ciunulative  population  of 
nonmetropohtan  Difficult  Development 
Areas  cannot  exceed  20  percent  of  the 
cimiulative  population  of  all 
nomnetropoUtan  coimties. 

For  Quahfied  Census  Tracts,  section 
42(d)(5)(C)(ii)(n)  of  the  Code  specifies 
that  the  population  of  designated  census 
tracts  within  a  metropohtan  area  caimot 
exceed  20%  of  the  population  of  that 
metropohtan  area.  Similarly,  for  census 
tracts/block  numbering  areas  (BNAs) 
located  outside  metropohtan  areas,  the 
population  of  designated  census  tracts/ 
BNAs  cannot  exceed  20%  of  the 
population  of  the  non-metropohtan 
counties  in  a  State  or  equivalent  area. 

In  applying  these  caps.  HUD 
estabhshed  procedures  to  deal  with  how 
to  treat  small  overruns  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedure.  In  general,  HUD  stops 
selecting  areas  when  it  is  impossible  to 
choose  another  area  without  exceeding 
the  apphcable  cap.  The  only  exceptions 
to  this  policy  are  when  the  next  eligible 
excluded  area  contains  either  a  large 
absolute  population  or  a  large 
percentage  of  the  total  population,  or 
the  next  excluded  area's  ranking  ratio  as 
described  above  was  identical  (to  four 
decimal  places)  to  the  last  area  selected, 
and  its  inclusion  resuhed  in  only  a 
minor  overrun  of  the  cap.  Thus  for  both 
the  designated  metropolitan  and 
nonmetropohtan  Difficuh  Development 
Areas  there  are  minimal  ovemms  of  the 
caps.  HUD  believes  the  designation  of 
these  additional  areas  is  consistent  with 
the  intent  of  the  legislation.  Some 
latitude  is  justifiable  because  it  is 
impossible  to  determine  whether  the  20 


percent  cap  has  been  exceeded,  as  long 
as  the  apparent  excess  is  small,  due  to 
measurement  error.  Despite  the  care  and 
effort  involved  in  a  decennial  census,  it 
is  recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
country  are  not  precise.  The  extent  of 
the  measurement  error  is  unknovtm. 
Thus,  there  can  be  errors  in  both  the 
numerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20 
percent  cap.  In  circumstances  where  a 
strict  appUcation  of  a  20  percent  cap 
results  in  an  anomalous  situation, 
recognition  of  the  imavoidable 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the  20 
percent  limit. 

D.  Exceptions  to  OMB  Definitions  of 
MSAs/PMSAs  and  Other  Geographic 
Matters 

As  stated  in  OMB  Bulletin  98-06 
defining  metropolitan  areas: 

OMB  establishes  and  maintains  the 
definitions  of  the  (Metropolitan  Areas]  solely 
for  statistical  purposes  •   •   •  OMB  does  not 
take  into  account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of  the 
definitions  *   *   *  We  recognize  that  some 
legislation  specifies  the  use  of  metropolitan 
areas  for  programmatic  purposes,  including 
allocating  Federal  funds. 

HUD  makes  exceptions  to  OMB 
definitions  in  calculating  FMRs  by 
deleting  counties  from  metropohtan 
areas  whose  OMB  definitions  are 
determined  by  HUD  to  be  larger  than 
their  housing  market  areas. 

The  following  counties  are  assigned 
their  ovra  FMRs  and  VLILs  and 
evaluated  as  if  they  were  separate 
metropohtan  areas  for  piu^oses  of 
designating  Difficult  Development 
Areas. 

Metropohtan  Area  and  Coimties  Deleted 

Chicago.  IL:  DeKalb.  Grundy,  and 
Kendall  Counties. 

Cincinnati-Hamilton.  OH-KY-IN: 
Brown  County.  Ohio;  Gallatin.  Grant, 
and  Pendleton  Counties.  Kentucky;  and 
Ohio  County,  Indiana. 

Dallas,  TX:  Henderson  County. 

Flagstaff,  AZ-UT:  Kane  County,  Utah. 

New  Orleans,  LA:  St.  James  Parish. 

Washington,  DC-MD-VA-WV: 
Cleirke,  Culpeper.  King  George,  and 
Warren  Counties,  Virginia;  and  Berkely 
and  Jefferson  Counties.  West  Virginia. 

Affected  MSAs/PMSAs  are  assigned 
the  indicator  "(part)"  in  the  Ust  of 
Metropohtan  Difficult  Development 
Areas.  Any  of  the  excluded  coimties 
designated  as  difficult  development 
areas  separately  from  their  metropohtan 
areas  are  designated  by  the  county 
name. 


Finally,  in  the  New  England  states 
(Connecticut,  Maine,  Massachusetts. 
New  Hampshire.  Rhode  Island,  and 
Vermont)  OMB  defines  MSAs/PMSAs 
according  to  county  subdivisions  or 
Minor  Civil  Divisions  ("MCDs")  rather 
than  county  boundaries.  Thus,  when  a 
New  England  county  is  designated  as  a 
Nomnetropohtan  Difficult  Development 
Area,  only  that  part  of  the  county  (the 
group  of  MCDs)  not  included  in  any 
MSA/PMSA  is  the  Nonmetropohtan 
Difficult  Development  Area.  Affected 
counties  are  assigned  the  indicator 
"(part)"  in  the  fist  of  Nonmetropohtan 
Difficult  Development  Areas. 

For  the  convenience  of  readers  of  this 
notice,  the  geographic  definitions  of 
designated  Metropohtan  Difficult 
Development  Areas  and  the  MCDs 
included  in  Nonmetropohtan  Difficult 
Development  Areas  in  the  New  England 
states  are  included  in  the  hst  of  Difficult 
Development  Areas. 

Future  Designations 

Difficult  Development  Areas  are 
designated  annually  as  updated  income 
and  FMR  data  become  available. 
Qualified  Census  Tracts  will  not  be 
redesignated  until  data  &t)m  the  2000 
census  become  available  unless  changes 
in  MSA/PMSA  definitions  are  made  by 
OMB  in  the  interim. 

Effective  Date 

The  hst  of  Difficult  Development 
Areas  and  the  supplemental  hst  of 
Quahfied  Census  Tracts  is  effective  for 
allocations  of  credit  made  after 
December  31,  1998.  In  the  case  of  a 
building  described  in  Internal  Revenue 
Code  section  42(h)(4)(B),  the  hst  is 
effective  if  the  bonds  are  issued  and  the 
building  is  placed  in  service  after 
December  31,  1998.  The  corrected 
designations  of  Quahfied  Census  Tracts 
pubhshed  May  1,  1995,  at  60  FR  21246, 
as  amended  by  the  supplemental 
designation  of  Qualified  Census  tracts 
pubhshed  June  25,  1998.  at  63  FR 
34748.  are  not  affected  by  this  Notice. 

Interpretive  Examples  for  Effective  Date 

For  the  convenience  of  readers  of  this 
Notice,  interpretive  examples  are 
provided  below  to  illustrate  the 
consequences  of  the  effective  date  in 
areas  that  gain  or  lose  Difficult 
Development  Area  status  with  respect  to 
projects  described  m  Internal  Revenue 
Code  secUon  42(h)(4)(B).  The  examples 
are  equally  apphcable  to  Quahfied 
Census  Tract  designations. 

(Case  A)  Project  "A"  is  located  in  a 
newly-designated  1999  Difficult 
Development  Area.  Bonds  are  issued  for 
Project  "A"  on  November  1, 1998,  but 
Project  "A"  is  placed  in  service  March 
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Efifective  Date 

iaders  of  this 


1, 1999.  Project  "A"  IS  NOT  eligible  for 
the  increase  in  basis  otherwise  accorded 
a  project  in  this  location  because  the 
bonds  were  issued  BEFORE  December 
31, 1999. 

(Case  B)  Project  "B"  is  located  in  a 
newly-designated  1999  Difficult 
Development  Area.  Project  "B"  is 
placed  in  service  November  15, 1998. 
The  bonds  which  will  support  the 
permanent  financing  of  Project  "B"  are 
issued  January  15, 1999.  Project  "B"  IS 
NOT  eUgible  for  the  increase  in  basis 
otherwise  accorded  a  project  in  this 
location  because  the  project  was  placed 
in  service  BEFORE  December  31, 1998. 

(Case  C)  Project  "C"  is  located  in  an 
area  which  is  a  Difficult  Development 
Area  in  1998.  but  IS  NOT  a  Difficult 
Development  Area  in  1999.  Bonds  are 
issued  for  Project  "C"  on  October  30, 
1998,  but  Project  "C"  is  not  placed  in 
service  until  March  30, 1999.  Project 
"C"  is  eligible  for  the  increase  in  basis 
available  to  projects  located  in  1998 
Difficult  Development  Areas  because 
both  events  (bonds  issued  and  project 
placed  in  service)  have  occurred  AFTER 
December  31, 1997. 


Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR 
50.19(c)(6)  of  the  HUD  regulations,  the 
pohcies  and  procedures  contained  in 
this  notice  provide  for  the  establishment 
of  fiscal  requirements  or  procediues 
which  do  not  constitute  a  development 
decision  that  affects  the  physical 
condition  of  specific  project  areas  or 
building  sites  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  Nationed 
Environmental  PoUcy  Act,  except  for 
extraordinary  circumstances,  and  no 
FONSI  is  required. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  section 
605(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  hereby  certifies  that 
this  notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "Difficult 
Development  Areas"  and  "QuaUfied 
Census  Tracts"  as  required  by  section  42 
of  the  Code,  as  amended,  for  use  by 
political  subdivisions  of  the  States  in 
allocating  the  LIHTC.  This  notice  places 
no  new  requirements  on  the  States,  their 


poUtical  subdivisions,  or  the  applicants 
for  the  credit.  This  notice  also  details 
the  technical  methodology  used  in 
making  such  designations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  FederaUsm,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Difficult  Development  Areas"  as 
reqi^red  under  section  42  of  the  Internal 
Revenue  Code,  as  amended,  for  the  use 
by  poUtical  subdivisions  of  the  States  in 
allocating  the  LIHTC.  The  notice  also 
details  the  technical  methodology  used 
in  making  such  designations. 

Dated:  October  29. 1998. 
Andrew  M.  Cuomo, 

Secretary. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4357-N-01] 

Privacy  Act  of  1974;  Notice  of 
Matching  Program:  Matching  Tenant 
Data  in  Assisted  Housing  Programs 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Social  Security  Administration 
(SSA)  and  the  Internal  Revenue  Service 
(IRS). 


SUMMARY:  PiiTSuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  as  amended,  and  the  Office  of 
Management  and  Budget's  Guidance  on 
the  statute,  HUD  is  updating  its  notice 
of  a  matching  program  involving 
comparisons  between  income  data 
provided  by  applicants  or  participants 
in  HUD's  assisted  housing  programs  and 
independent  sources  of  income 
information.  The  matching  program  will 
be  carried  out  to  detect  excessive 
housing  assistance  under  the  National 
Housing  Act,  the  United  States  Housing 
Act  of  1937,  section  101  of  the  Housing 
and  Community  Development  Act  of 
1965  and  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996.  The  program  provides  for  the 
verification  of  the  matching  results  and 
the  initiation  of  appropriate 
administrative  or  legal  actions, 
primarily  through  public  housing 
agencies,  Indian  Tribes  and  Tribally 
Designated  Housing  Entities  (these  three 
types  of  entities  subsequently  are 
referenced  as  housing  agencies  (HAsj), 
and  private  ovraers/management  agents 
for  subsidized  multifamily  projects. 

This  notice  provides  an  overview  of 
computer  matching  for  HUD's  assisted 
housing  programs.  Specifically,  this 
notice  describes  HUD's  program  for 
computer  matching  its  tenant  data  to:  (a) 
The  Social  Security  Administration's 
(SSA)  earned  income  and  the  Internal 
Revenue  Service's  (IRS)  unearned 
income  data,  (b)  SSA's  wage  and  social 
security  and  supplemental  security 
income  data,  (c)  State  Wage  Information 
CollecUon  Agencies'  (SWICAs')  wage 
and  unemployment  benefit  claim 
information,  and  (d)  the  Office  of 
Personnel  Management's  personnel 
data. 

Changes  to  this  notice  recognize:  (a)  A 
recent  statutory  change  providing 
permanent  authority  for  SSA  and  IRS 
disclosures  of  Federal  tax  return 
informaUon  to  HUD,  (b)  an  addiUonal 
HUD  matching  program  objective,  i.e., 
to  develop  nationwide  estimates  of 
excessive  housing  assistance  to  satisfy  a 


financial  reporting  requirement,  (c)  the 
assignment  of  certain  income 
verification  functions  to  Federal 
employees  in  HUD's  Chicago  and 
Seattle  Offices,  and  (d)  HUD's  current 
and  planned  use  of  a  secure  electronic 
facility  for  transmitting  social  security 
and  supplemental  security  income  data 
to  entities  that  administer  HUD's  rental 
assistance  programs. 
EFFECTIVE  DATES:  HUD  considers  this  as 
a  continuous  matching  program.  The 
computer  matching  described  in  this 
notice  may  begin  after  compliance  with 
the  reporting  requirements  cited  in 
section  4  of  Appendix  I  to  OMB  Circular 
No.  A-1 30— Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals  (Transmittal 
Memorandum  No.  3;  February  8,  1996). 
That  section  requires  that  Federal 
agencies  provide  the  Chair  of  the  House 
Committee  on  Government  Reforms  and 
Oversight,  the  Chair  of  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  with  notice  of  the  matching 
program  and  computer  matching 
agreements  40  days  before  operating  the 
program. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Privacy  Act:  Jeanette  Smith, 
Departmental  Privacy  Act  Officer,  Room 
4178,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  204 1 0 ,  telephone 
number  (202)  708-2374.  A 
telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service).  For  further 
information  from  recipient  agency: 
David  L.  Decker.  Director.  Computer 
Matching  Activities,  Office  of  the  Public 
and  Indian  Housing  Comptroller.  Room 
5156.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW, 
Washington.  DC  204 1 0 .  telephone 
number  (202)  708-0099.  TTY— (202) 
708-0850. 

Director.  Asset  Recovery  Center, 
Room  2207,  Department  of  Housing  and 
Urban  Development.  77  West  Jackson 


Boulevard,  Chicago,  Illinois  60604, 
telephone  number  (312)  353-6236,  ext. 
2007., Gordon  L.  Brandhagan.  Director 
Asset  Recovery  Center,  Suite  200, 
Department  of  Housing  and  Urban 
Development,  909  First  Avenue,  Seattle, 
Washington  98104,  telephone  number 
(206)  220-5313.  (These  telephone 
numbers  are  not  toll-fi-ee.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  supersedes  a  similar  notice 
published  in  the  Federal  Register  on 
May  2,  1995  (60  FR  21548). 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended  (5 
U.S.C.  552a)  (the  CMPP  Act),  the  Office 
of  Management  and  Budget's  (OMB's) 
guidance  on  this  statute  entitled  "Final 
Guidance  Interpreting  the  Provisions  of 
Pub.  L.  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988  "  (OMB  Guidance),  and  OMB 
Circular  No.  A-1 30  require  publication 
of  notices  of  computer  matching 
programs.  Appendix  I  to  OMB's 
Revision  of  Circular  No.  A-130. 
"Transmittal  2.  Management  of  Federal 
Information  Resources."  prescribes 
Federal  agency  responsibilities  for 
maintaining  records  about  individuals. 
In  accordance  with  the  CMPP  Act  and 
Appendix  I  to  OMB  Circular  No.  A-130. 
copies  of  this  notice  are  being  provided 
to  the  Committee  on  Government 
Reform  and  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
OMB's  Office  of  Information  and 
Regulatory  Affairs. 

During  Fiscal  Year  1998  Federal 
employees  located  in  HUD's  Chicago 
Office  have  been  assigned  to:  (1)  Obtain 
copies  from  HAs.  private  owners/ 
management  agents'  records  as  needed 
to  verify  the  incomes  of  tenants  who 
receive  rental  assistance,  (2)  compare 
those  records  with  computer  matching 
results.  (3)  estimate  excessive  housing 
assistance  for  the  tenants,  (4)  send 
letters  to  tenants  and  notices  to  HAs, 
private  owners/management  agents,  and 
(5)  to  follow  up  as  necessary  on  the 
resolution  of  the  income  discrepancies. 
I.  Authority 

This  matching  program  is  being 
conducted  pursuant  to  sections  3003 
and  13403  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66.  approved  August  10, 1993);  section 
542(b)  of  the  1998  Appropriations  Act 
(Pub.  L.  106-25);  section  904  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988  (42 
U.S.C.  3544);  section  165  of  the  Housing 
and  Community  Development  Act  of 
1987  (42  U.S.C.  3543);  the  National 
Housing  Act  (12  U.S.C.  1701-1750g); 
the  United  States  Housing  Act  of  1937 
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(42  U.S.C.  1437-14370);  section  101  of 
the  Housing  and  Urban  Development 
Act  of  1965  (12  U.S.C.  1701s);  and  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  (25 
U.S.C.  4101  et  seq.]. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Budget  Reconciliation  Act) 
authorizes  HUD  to  request  from  the  SSA 
and  the  IRS  Federal  tax  return  data  as 
prescribed  in  section  6103(1)(7)  of  title 
26  of  the  United  States  Code  (Internal 
Revenue  Code).  The  Federal  tax  return 
data  that  HUD  receives  includes  income 
data  that  individuals  receive  from 
employers  and  financial  institutions 
(e.g.,  income  data  that  would  be  shown 
on  IRS  Form  W-2's  and  Form  1099's) 
for  use  in  preparing  tax  returns.  The 
Budget  Reconcihation  Act  limits  HUD's 
access  to  tax  return  data  and  prohibits 
HUD's  redisclosure  of  tax  return  data  to 
HAs,  and  private  owners/management 
agents  for  subsidized  multifamily 
projects.  However,  it  allows  HUD  to 
disclose  the  fact  that  discrepancies  exist 
between  information  provided  by 
tenants  and  other  sources,  and  to 
request  that  HAs.  private  owners  and 
agents  reverify  tenant  incomes  when 
income  comparisons  indicate  uncertain 
eligibiUty  benefits  or  an  excessive  level 
of  benefits. 

Section  542(b)  of  HUD's  1998 
Appropriation  Act  (Pub.  L.  105-65; 
October  27. 1997)  eliminated  a 
September  30. 1998  sunset  provision  to 
26  U.S.C.  610(l)(7)(D)(ix)  of  the  Internal 
Revenue  Code  effectively  making 
permanent  the  authority  for  SSA  and 
IRS  disclosures  of  Federal  tax  return 
information  to  HUD. 

Section  3003  of  the  Budget 
Reconcihation  Act  requires  that 
applicants  and  participants  in  assisted 
housing  programs  sign  a  consent  form 
authorizing  the  Secretary  of  HUD  to 
request  that  the  Conmiissioner  of  Social 
Security  and  the  Secretary  of  the 
Treasury  release  the  Federal  tax  return 
data.  The  final  rule  regarding 
participants'  consent  to  the  release  of 
information  was  published  by  HUD  in 
the  Federal  Register  on  March  20, 1995 
(61  FR  11112). 

The  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988 
authorizes  HUD  and  HAs  (but  not 
private  owners/management  agents  for 
subsidized  multifamily  projects)  to 
request  wage  and  claim  information 
bom  State  Wage  Information  Collection 
Agencies  (SWICAs)  responsible  for 
a(&ninistering  State  unemployment  laws 
in  order  to  undertake  computer 
matching.  This  Act  authorizes  HUD  to 
require  apphcants  and  participants  to 
sign  a  consent  form  authorizing  HUD  or 


the  HA  to  request  wage  and  claim 
information  from  the  SWICAs 

The  Housing  and  Community 
Development  Act  of  1987  authorizes 
HUD  to  require  appUcants  and 
participants  (as  well  as  members  of  their 
households  six  years  of  age  and  older) 
in  HUD-administered  programs 
involving  rental  assistance  to  disclose  to 
HUD  their  social  security  numbers 
(SSNs)  as  a  condition  of  initial  or 
continuing  eligibility  for  participation 
in  the  programs. 

II.  Objectives  To  Be  Met  by  the 
Matching  Program 

HUD's  primary  objective  in 
implementing  the  computer  matching 
program  is  to  increase  the  availability  of 
housing  assistance  to  individuals  who 
meet  the  requirements  of  the  housing 
assistance  programs.  Other  objectives 
include  determining  the  appropriate 
level  of  housing  assistance,  identifying 
and  recovering  excessive  housing 
assistance  received  by  tenants,  and 
deterring  future  abuses  of  assisted 
housing  programs.  Using  Federal  tax 
return  data,  HUD  now  conducts 
computer  matching  and  income 
verification  program  annually  for  a 
random  sample  of  households  that 
received  rental  assistance.  HUD  also 
conducts  computer  matching  involving 
selected  housing  agencies,  ov.Tiers  and 
agents.  HUD  plans  to  start  implementing 
larger-scale  computer  matching  in  Fiscal 
Year  1999. 

Based  on  the  computer  matching  and 
subsequent  HUD  analysis  of  tenant- 
provided  information,  HUD  develops 
nationwide  estimates  of  the  extent  of 
excess  rented  assistance  attributable  to 
unreported  income.  HUD  uses  the 
estimates  for  financial  statement 
reporting  purposes.  In  addition,  HUD 
sends  letters  to  tenants  and  notices  to 
HAs  and  private  owners/management 
agents  so  that  these  parties  may  resolve 
the  income  discrepancies  and 
appropriate  administrative  or  legal 
actions  may  be  taken. 

HUD's  various  assisted  housing 
programs,  available  through  HAs  or 
subsidized  multifamily  project  owners/ 
management  agents,  require  that 
applicants  meet  certain  income  and 
other  criteria  to  be  eligible  for  housing 
assistance.  In  addition,  tenants  are 
required  to  report  the  eunounts  and 
sources  of  their  income  on  at  least  an 
annual  basis.  The  matching  program 
identifies  tenants  receiving  excessive 
housing  assistance  resulting  from 
uiu^ported  or  underreported  family 
income.  When  the  excessive  housing 
assistance  is  identified,  some  tenants 
move  out  of  assisted  housing  units 
while  others  agree  to  repay  excessive 


housing  assistance.  Both  these  actions 
increase  funds  or  units  available  to 
serve  other  beneficiaries  of  HUD 
prograips.  When  tenants  continue  to  be 
eligible  for  housing  assistance,  but  at  a 
reduced  level,  the  tenants  will  be 
required  to  increase  their  contributions 
toward  rent. 

m.  Program  Description 

In  this  computer  matching  program, 
tenant-provided  information  included 
in  HUD's  automated  files  will  be 
compared  to  data  from  the  SSA  and  the 
IRS,  as  well  as  from  SWICAs  and  the 
Office  of  Personnel  Management  (OPM). 
HUD  intends  the  SSA  and  IRS  matching 
to  be  a  continuing  program  for  assisted 
housing  programs  nationwide.  HUD  will 
normally  request  that  the  SSA  conduct 
matching  of  earned  income  information, 
and  that  the  IRS  conduct  matching  of 
unearned  income  information,  several 
times  annually.  HUD  v«ll  request  SSA 
matching  of  social  security  and 
supplemental  security  income 
information  monthly.  In  the  future, 
HUD  may  request  this  data  more 
frequently  for  some  rental  assistance 
programs. 

HUD  anticipates  that  it  will  conduct 
SWICA  matching  in  selected  States. 
Furthermore,  HUD  anticipates  that 
SWICA  and  OPM  matching  will  be  used 
only  occasionally  to  supplement  SSA 
and  IRS  matching  and  income 
verification.  HAs  may  also  request 
SWICA  matching. 

HUD  will  disclose  to  the  SSA.  IRS. 
and  SWICAs  only  tenant  personal 
identifiers,  i.e.,  SSNs,  surnames,  dates 
of  birth,  and  sexes.  The  SSA,  IRS,  and 
SWICAs  will  conduct  the  matching  of 
the  HUD-provided  personal  identifiers 
to  personal  identifiers  included  in  their 
automated  files.  Those  agencies  will 
provide  income  data  to  HUD  only  for 
individuals  with  matching  personal 
identifiers. 

The  process  of  income  matching 
between  HUD  and  the  OPM  varies  from 
the  above.  The  OPM  will  disclose  its 
data  to  HUD,  and  HUD  will  conduct  the 
computer  matching  to  OPM  data. 

HUD  will  then  compare  the  SSA.  IRS, 
OPM,  and  SWICA  income  data  to 
tenant-reported  income  data  included  in 
HUD's  system  of  records  known  as  the 
Tenant  Housing  Assistance  and  Contract 
VerificaUon  Data  (HUD  H-11), 
published  at  62  FR  11909;  March  13, 
1997.  This  comparison  will  identify, 
based  on  criteria  established  by  HUD. 
tenants  whose  incomes  require  further 
verification. 

A.  Income  Verification 

HUD  will  normally  request  that  HAs 
or  private  owners/management  agents 
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verify  matching  results  as  described 
below.  However,  under  certain  limited 
circumstances.  HUD  may  verify  tenant 
incomes  with  independent  income 
sources.  For  example,  such 
circumstances  may  include:  (a)  When 
HUD  declares  an  HA  in  breach  of  an 
annual  contributions  contract;  or  (b) 
when  tenants  fail  to  disclose  SSA  and 
IRS  data,  or  the  tenants  commit  other 
serious  violations,  and  HUD's  analysis 
of  the  data  could  support  legal  actions. 
HUD  may  send  letters  to  employers  to 
request  income  data,  but  HUD  will  not 
disclose  tax  return  data  to  HAs,  private 
ovfliers/management  agents,  employers, 
or  payers. 

(l)  Verification  of  SSA  and  IRS  Data 
Referenced  in  Section  6103(I)(7)  of  the 
Internal  Revenue  Code 

Since  HUD  cannot  redisclose  tax 
return  data  directly  to  HAs  or  private 
owmers/management  agents.  HUD  plans 
to  notify  tenants  of  discrepancies 
between  the  tenant-reported  income  and 
the  SSA  and  IRS  data.  HUD  will  supply 
the  tenants  with  their  income 
information  taken  directly  from  SSA 
and  IRS  data  and  request  that  the 
tenants  provide  this  information  to  the 
HA  or  private  ovraer/management  agent. 
Concurrently.  HUD  will  notify  the  HA 
or  the  private  owner/management  agent 
that  a  discrepancy  exists  between 
information  provided  by  the  tenants  and 
other  sources  and  will  request 
reverification  of  the  tenants'  incomes. 
The  notifications  to  the  HAs  and  private 
owners/management  agents  will  not 
include  any  tax  return  information. 
Income  information  that  tenants 
disclose  to  the  HA  or  private  owners/ 
management  agents  will  be  verified 
directly  with  the  income  source  or  with 
other  tenant-provided  information. 
Tenants  who  fail  to  report  to  the  HA  or 
private  owner/management  agent  after 
HUD's  initial  notice  will  receive  a 
second  notice  sent  by  the  HA  or  private 
owner/management  agent.  If  the  tenants 
still  fail  to  provide  the  information  to 
the  HA  or  private  owner/management 
agent,  the  HA  or  private  owner/ 
management  agent  may  then  terminate 
housing  assistance,  after  providing  the 
tenants  an  opportimity  to  challenge  any 
adverse  action. 

The  SSA  and  the  IRS  have  advised 
HUD  that  the  process  described  in  the 
preceding  paragraph  is  consistent  with 
the  intent  of  section  6103(1)(7)  of  the 
Internal  Revenue  Code,  as  the  intent  of 
the  matching  is  to  create  a  dialogue 
between  the  benefit  recipient  and  the 
benefit  provider. 

(2)  Verification  of  Social  Security  and 
Supplemental  Security  Income  Data 

Unlike  the  income  information 
supplied  by  the  SSA  and  the  IRS  for  tax 
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purposes.  SSA's  social  security  and 
supplemental  security  income  data  may 
be  disclosed  to  HAs  and  private  owners/ 
management  agents.  Therefore,  after 
receiving  this  data  from  the  SSA  and 
comparing  it  to  tenant-reported  income. 
HUD  will  disclose  the  SSA  social 
security  and  supplemental  security 
income  data  to  HAs  and  private  owners/ 
management  agents.  These  disclosures 
will  include  information  on  monthly 
social  security  and  supplemental 
security  income  data  and,  where 
applicable,  income  discrepancy 
information  between  previous  tenant- 
reported  data  and  the  income  amounts 
provided  by  the  SSA.  HAs  and  private 
owners/management  agents  will  use  this 
information  in  periodic  verifications  of 
tenant  incomes  that  are  required  to 
determine  program  eligibility  and  rental 
assistance  amoimts. 

HUD  has  implemented  a  secure 
electronic  facility  for  transmitting  social 
security  and  supplemental  security 
income  data  to  all  HAs.  HUD  plans  to 
expand  this  facility  to  provide  the  same 
type  of  data  to  private  owrners/ 
management  agents,  who  previously 
received  the  information  from  the  SSA 
(3)  Verification  ofSWICA  Data 
HUD  will  disclose  matching  results 
for  SWICA  wage  and  unemployment 
claim  data  directly  to  HAs,  but  not  to 
private  owners/management  agents.  The 
comparison  of  SWICA  wage  information 
and  the  tenant-reported  data  will  reveal 
whether  income  verification  is 
necessary.  HAs  must  then  obtain  wage 
information  directly  &x)m  the  tenants' 
employers,  including  information  from 
prior  years,  when  appropriate.  The 
SWICA  unemployment  claim  data  must 
be  verified  with  the  tenants.  Verification 
with  the  SWICA  would  only  be  required 
if  tenants  dispute  the  SWICA  claim 
data. 
(4)  Verification  ofOPMData 
HUD  will  disclose  matching  results 
for  OPM  data  to  HAs  and  private 
owners/management  agents.  The  OPM 
data,  when  compared  to  the  tenant- 
reported  data,  provides  an  indicator  that 
income  verification  is  necessary.  The 
HAs  and  private  owners/management 
agents  may  then  obtain  wage 
information  directly  from  employers, 
including  information  from  prior  years 
when  appropriate. 

B.  Administrative  or  Legal  Actions 

Regarding  all  the  matching  described 
in  this  notice.  HUD  anticipates  that  HAs 
and  private  owners/management  agents 
will  take  appropriate  actions  in 
consultation  with  tenants  to:  (1)  Resolve 
prior  income  disparities  between  tenant- 
reported  and  independent  income 
source  data,  and  (2)  use  correct  income 


amounts  in  determining  rental 
assistance. 

After  verifying  that  the  tenants  had 
access  to  income  that  the  tenants  did 
not  report,  the  HAs  or  private  owners/ 
management  agents  will: 

(1)  Notify  the  tenants  in  writing  of  any 
findings; 

(2)  Calculate  the  unreported  income 
and  excessive  housing  assistance 
received  by  the  family; 

(3)  Offer  the  tenants  an  opportunity  to 
contest  any  findings; 

(4)  Provide  a  grievance  hearing  or  a 
right  to  contest  to  the  tenants,  if 
requested;  and 

(5)  Initiate,  as  appropriate, 
administrative  or  legal  actions  to  resolve  -^ 
the  tenants'  underpayments  of  rent, 
using  guidelines  in  HUD  regulations 
and  handbooks. 

The  HAs  and  private  owners/ 
management  agents  may  not  suspend, 
terminate,  reduce,  or  make  a  final  denial 
of  any  housing  assistance  to  any 
individual  as  the  result  of  information 
produced  by  this  matching  program 
until:  (a)  The  individual  has  received 
notice  from  the  HA  or  private  owner/ 
management  agent  of  its  findings  and 
informing  the  individual  of  the 
opportunity  to  contest  such  findings 
and  (b)  either  the  notice  period 
provided  in  applicable  regulations  of 
the  program,  or  30  days,  whichever  is 
later,  has  expired.  In  most  cases,  HAs 
and  private  owners/management  agents 
will  resolve  income  discrepancies  in 
consultation  with  tenants. 

In  legal  actions,  HAs  and  private 
owners/management  agents  may  refer 
cases  to  local  law  enforcement  entities 
or  HUD's  Office  of  Inspector  General 
(OIG)  for  possible  investigation  and 
prosecution,  either  criminal  or  civil. 
Referrals  to  the  OIG  should  involve  only 
egregious  cases. 

C.  Public  Reporting  Burden  on 
Computer  Matching/Income  Verification 
Results 

The  information  collection 
requirements  contained  in  §§  5.609  and 
5.617  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  In 
accordance  with  the  Paperwork 
Reduction  Act.  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a 
currently  valid  OMB  control  number. 

HUD  plans  to  use  automated 
approaches  for  monitoring  use  of  social 
seciuity  and  supplemental  security 
income  data.  Further.  HUD  plans  to 
request  feedback  from  HAs,  and  private 
owners/management  agents  concerning 
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the  use  of  Federal  tax  return  data  that 
tenants  disclose  to  entities  that 
administer  HUD's  rental  assistance 
programs.  In  developing  the 
methodology-,  HUD  will  avoid  imposing 
any  unnecessary  biu"den  on  HAs  and 
private  owners/management  agents. 

IV.  Records  To  Be  Matched 

SSA  and  IRS  will  conduct  the 
matching  of  tenant  SSNs  and  additional 
identifiers  (such  as  surnames  and  dates 
of  birth)  to  tenant  data  that  HUD 
supplies  from  its  system  of  records 
known  as  the  Tenant  Housing 
Assistance  and  Contract  Verification 
Data  (HUD  H-11).  Within  HUD.  this 
system  of  records  includes  two 
automated  systems  known  as  the 
Multifamily  Tenant  Characteristics 
System  (a  system  for  programs  under 
the  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing)  and  the 
Tenant  Rental  Assistance  Certification 
System  (a  system  for  programs  under 
the  Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner).  HAs  and  private 
owners/management  agents  for 
subsidized  multifamily  projects  provide 
HUD  with  the  tenant  data  that  is 
included  in  HUD  H-11. 

The  SSA  will  match  the  HUD  H-11 
records  to  the  SSA's  Earnings  Recording 
and  Self-Employment  Income  System 
(HHS/SSA/OSR.  0^-60-0059)  (Earnings 
Record);  Master  Beneficiary  Record 
(HHS/SSA/OSR,  0*-€0-0090)  (MBR); 
and  Supplemental  Security  Income 
Record  (HHS/SSA/OSR,  09-60-0103) 
(SSR).  The  IRS  will  match  the  HUD 
H-11  records  to  its  Wage  and 
Information  Returns  (IRP)  Master  File 
(Treas/IRS  22.061).  The  IRS  also  refers 


to  this  file  as  the  Information  Return 
Master  File  (IRMF). 

HUD  will  place  matching  data  into  its 
Tenant  Ehgibility  Verification  Files 
(HUD/PIH-1),  described  at  60  FR  21545 
(May  2, 1995.)  The  HUD/PIH-1  files  are 
specifically  exempt  from  certain 
provisions  of  the  Privacy  Act,  as 
described  in  a  notice  published  on 
February  28.  1994  (59  FR  9406)  and  a 
notice  published  on  March  30, 1994  (59 
FR  14869). 

HUD  may  also  coordinate  SWICA 
income  computer  matches  for  its  rental 
assistance  programs  using  tenants'  SSNs 
arid  surnames.  SWICAs  will  match 
tenant  records  to  machine-readable  files 
of  quarterly  wage  data  and 
unemployment  insurance  benefit  data. 
Results  fi-om  this  matching  will  be 
provided  to  HUD  or  HAs,  which  will 
then  determine  whether  tenants  have 
unreported  or  underreported  income. 
The  matching  will  be  done  in 
accordance  with  a  written  agreement 
between  the  SWICA  and  HUD. 

In  addition,  tenants'  SSNs  may  be 
matched  to  the  OPM's  General 
Personnel  Records  (OPM/GOVT-1),  the 
Civil  Service  Retirement  and  Insurance 
Records  System  (OPM/Central-l),  and 
the  Department  of  Defense's  Defense 
Manpower  Data  Center  Data  Base 
(S322.10.DMDC).  Tenant  data  may  be 
matched  to  the  SSA's  Master  Files  of 
Social  Security  Number  Holders  (HHS/ 
SSA/OSR,  09-60-0058)  and  Death 
Master  Files  for  the  purpose  of 
validating  SSNs  contained  in  tenant 
records.  These  records  will  also  be  used 
to  validate  SSNs  for  all  applicants, 
tenants,  and  household  members  who 
are  six  (6)  years  of  age  and  over  to 
identify  noncompliance  with  program 


eligibility  requirements.  HUD  wall 
compare  tenant  SSNs  provided  by  HAs 
or  private  owners/management  agents  to 
reveal  duplicate  SSNs  and  potential 
duplicate  housing  assistance. 

V.  Period  of  the  Match 

The  computer  matching  program  will 
be  conducted  according  to  agreements 
between  HUD  and  the  SSA,  IRS.  OPM. 
and  SWICAs.  The  computer  matching 
agreements  for  the  planned  matches  will 
terminate  either  when  the  purpose  of 
the  computer  matching  program  is 
accomplished,  or  18  months  from  the 
date  the  agreement  is  signed,  whichever 
comes  first. 

The  agreements  may  be  extended  for 
one  12-month  period,  with  the  mutual 
agreement  of  all  involved  parties,  if  the 
following  conditions' are  met: 

(1)  Within  3  months  of  the  expiration 
date,  all  Data  Integrity  Boards  review 
the  agreement,  find  that  the  program 
will  be  conducted  without  change,  and 
find  a  continued  favorable  examination 
of  benefit/cost  results;  and 

(2)  All  parties  certify  that  the  program 
has  been  conducted  in  compliance  with 
the  agreement. 

The  agreement  may  be  terminated, 
prior  to  accomplishment  of  the 
computer  matching  purpose  or  18 
months  from  the  date  the  agreement  is 
signed  (whichever  comes  first),  by  the 
mutual  agreement  of  all  involved  parties 
within  30  days  of  written  notice. 

Dated:  November  25. 1998. 
Joseph  F.  Smith, 
Acting  Assistant  Secretary  for 
Administration. 

|FR  Doc.  98-32560  Filed  12-6-98;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-42  and  101-43 
FPMR  Amendment  H-       ] 
raN3090-AQ80 

Donation  of  Certain  Federal  Surplus 
Firearms  to  State  or  Local  Law 
Enforcement  Activities 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  the  Federal  Property 
Management  RegulaUons  (FPMR)  to 
remove  the  prohibition  on  donation  of 
surplus  Federal  firearms  to  allow 
donations  to  State  and  local  law 
enforcement  activities.  This  change,  the 
result  of  interagency  meetings  with 
Federal  law  enforcement  agencies  in 
conjunction  with  the  Department  of 
Justice,  will  enable  certain  usable 
firearms  acquired  for  Federal  law 
enforcement  purposes  to  continue 
serving  a  law  enforcement  role.  This 
proposed  rule  establishes  a  centralized 
activity  within  GSA  to  coordinate  all 
firearms  transfers  under  the  FPMR  and 
specifies  that  donated  firearms  are 
restricted  in  perpetuity  and  may  not  be 
transferred  except  in  accordance  with 
this  rule. 

DATES:  Comments  must  be  submitted  by 
January  8,  1999  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Written  comments  should 
be  sent  to;  Ms.  Sharon  Kiser,  Regulatory 
Secretariat  (MVR).  Office  of 
Govemmentwide  Policy.  General 
Services  Administration  1800  F  Street, 
NW.,  Washington,  DC  20405. 

E-mail  conunents  may  be  sent  to 
RIN.3090-AG80®gsa.gov. 
FOR  FURTHER  INFORI^TK)N  CONTACT:  Ms. 
Martha  Caswell,  Director,  Personal 
Property  Management  Policy  Division 
(MTP).  telephone  (202)  501-3846. 
SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

GSA  has  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  30 
1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601.  et  seq. 


C  PaperMTork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  regulation  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  501,  et  seq. 

D.  Small  Business  Reform  Act 

This  rule  is  exempt  from 
congressional  review  prescribed  under  5 
_    U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  101-42 
and  101-43 

Government  property  management. 
Hazardous  materials,  Reporting  and 
recordkeeping  requirements,  Surplus 
Government  property. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Parts  101-42  and 
101-43  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  Parts 
101-42  and  101-43  continues  to  read  as 
follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  40 
U.S.C.  486(c). 

PART  101-42— UTILIZATION  AND 
DISPOSAL  OF  HAZARDOUS 
MATERIALS  AND  CERTAIN 
CATEGORIES  OF  PROPERTY 

2.  Section  101-42.1102-10  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§101-42.1102-10    Firearms. 

(a)  Utilization  requirements.  (1) 
Reports  of  excess  firearms  and  requests 
for  their  transfer  must  be  submitted  to 
the:  General  Services  Administration 
(7FP-8).  Denver.  CO  80225-0506. 

(2)  Firearms  may  be  transferred  only 
to  those  Federal  agencies  authorized  to 
acquire  firearms  for  official  use.  Such 
transfers  must  be  executed  under  §  101- 
43.309-5  and,  when  appHcable,  §  101- 
42.1102-8(b).  Additional  written 
justification  bom  the  requesting  agency 
may  be  required. 

(b)  Donation  requirements.  (1)  Only 
hand  guns,  rifles,  shotguns,  individual 
light  automatic  weapons,  and  rifle  and 
shoulder  fired  grenade  launchers  in 
"used— poor"  or  better  condition,  as 
defined  in  §  101-43.4801(e),  may  be 
offered  by  GSA  (7FP-6)  to  State 
agencies  for  donation  to  State  and  local 
public  agencies  for  law  enforcement 
purposes  only.  Donations  are  limited  to 
only  those  law  enforcement  activities 
whose  primary  function  is  the 
enforcement  of  applicable  Federal, 


State,  and/or  local  laws,  and  whose 
compensated  law  enforcement  officers 
have  powers  to  apprehend  and  arrest. 

(2)  Each  SF  123  submitted  to  GSA 
must  be  accompanied  by  a  conditional 
transfer  document,  signed  by  both  the 
intended  donee  and  the  State  agency, 
and  containing  the  special  terms, 
conditions,  and  restrictions  prescribed 
by  GSA. 

(3)  The  restrictions  on  donated 
firearms  shall  be  in  perpetuity,  and  they 
may  not  be  released  by  the  State  agency 
vdthout  prior  written  approval  ft-om 
GSA.  All  firearms  must  be  destroyed  by 
either  the  donee  or  the  State  agency 
when  they  are  no  longer  needed. 
Destruction  must  be  such  that  the 
firearms  are  rendered  completely 
inoperable  and  incapable  of  being  made 
operable  for  any  purpose  except  for  the 
recovery  of  basic  material  content  in 
accordance  with  paragraph  (c)  of  this 
section.  The  donee  or  the  State  agency, 
as  applicable,  must  state  in  writing  that 
the  firearms  were  so  destroyed. 

(4)  Surplus  firearms  approved  for 
donation  must  be  shipped  or 
transported  directly  from  the  holding 
Federal  agency  to  the  donee  and  may 
not  be  stored  in  the  State  agency 
warehouse;  or,  arrangements  may  be 
made  by  the  State  agency  for  the 
designated  donee  to  make  a  direct 
pickup  at  the  holding  agency. 

(5)  Firearm  ammunition  may  not  be 
donated. 


PART  101-43— UTILIZATION  OF 
PERSONAL  PROPERTY 

3.  Section  101-43.304-2  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 


§101-43.306 
formally  repo 


§101-43.304-2 
reports. 


Form  and  distribution  of 


(b)  The  SF  120  and  SF  120A  must  be 
submitted  in  an  original  and  three 
copies.  Electronic  reporting  must  be  as 
specified  and  approved  by  GSA.  Reports 
must  be  directed  to  the  GSA  regional 
office  for  the  region  in  which  the 
property  is  located  (see  §  101-43.4802). 
However,  reports  of  fixed-wing  and 
rotary-wing  aircraft  must  be  submitted 
to  the  General  Services  Administration 
(9FB).  San  Francisco,  CA  94015.  and 
reports  of  excess  firearms  must  be 
submitted  to  the  General  Services 
Administration  {7FP-8),  Denver.  CO 
80225-0506. 

4.  Section  101-43.305  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 
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§  1 01  -43.305    Property  not  required  to  be 
formally  reported. 

•        *        •        •        * 

(b)  *  *  * 

(2)  Property  dangerous  to  public 
health  and  safety,  except  firearms; 

4        *        »        «        * 

5.  Section  101-43.4801  is  revised  to 
read  as  follows: 

§  101-43.4801     Excess  personal  property 
Reporting  requirements. 

(a)  The  table  shown  in  paragraph  (d) 
of  this  section  shows  the  excess 
personal  property  Federal  supply 
groups  (FSG)  and  classes  (FSC) 
comprising  reportable  property. 
Property  in  these  groups  and  classes 
must  be  reported  to  GSA  when  the 
following  disposal  condition  code  and 
dollar  threshold  criteria  are  met: 

(1)  With  the  exception  of  aircraft  and 
firearms,  the  disposal  condition  code  as 
defined  in  paragraph  (e)  of  this  section 
is  "salvage"  or  better.  In  accordance 


with  §  101-43.304-2,  fixed-wing  and 
rotary-wing  aircraft,  airframe  structural 
components,  and  aircraft  engines,  as 
specified  in  paragraph  (b)  of  this 
section,  are  reportable  regardless  of 
condition;  and  firearms,  as  specified  in 
paragraph  (c)  of  this  section,  in  "repairs 
required —  poor"  or  better  condition,  are 
reportable. 

(2)  The  unit  cost,  measured  in 
acquisition  dollars,  is  $5,000  or  more. 

(b)  With  respect  to  aircraft  and  aircraft 
components  and  accessories: 

(1)  As  indicated  in  the  table  in 
paragraph  (d)  of  this  section,  line  items 
in  Federal  supply  classes  1510, 1520, 
1560,  2810,  2840,  or  any  class  in  FSG 
16  must  be  reported.  In  agencies  other 
than  the  Department  of  Defense  (DOD), 
all  Une  items  in  these  classes  must  be 
reported  regardless  of  condition  code 
when  dollar  criteria  are  met.  For  the 
DOD,  aircraft  in  FSC  1510  which  are  in 
the  Cargo/Transport,  Observation,  Anti- 
sub,  Trainer,  or  Utihty  series,  all  aircraft 


in  FSC  1520,  and  line  items  in  other 
classes  which  are  components  of  these 
aircraft  must  be  reported  regardless  of 
condition  code  when  dollar  criteria  are 
met. 

(2)  Items  in  Federal  supply  classes 
1510  and  1520  held  by  DOD  or  other 
agencies  must  be  reported  to  the: 
General  Services  Administration  (9FB), 
San  Francisco,  CaUfomia  94102. 

(c)  Executive  agencies  must  report  the 
follbwring  firearms  in  "used — poor"  or 
better  condition,  as  defined  in  §  101- 
43.4801(e),  regardless  of  unit  cost,  to 
the:  General  Services  Administration 
(7FP-8),  Denver,  CO  80225-0506. 

(1)  Handguns,  rifles,  shotgims,  and 
individual  light  automatic  weapons  less 
than  50  caliber  in  FSC  1005,  and 

(2)  Rifle  and  shoulder  fired  grenade 
launchers  in  FSC  1010. 

(d)  The  following  table  shows  Federal 
supply  groups  and  classes  which 
comprise  reportable  property: 


ID 


FSG 


fiB 


16 
IB 
19 
22 
23 
24 
28 


32 

34. 
35 

|36, 

37 
38 
39 
42 


43 
49 


FSC 


$4 

ei 
\to 

71 
t3 


1005 
1010 
1510 
1520 
1560 
All  ... 
All  ... 
All  ... 
All  ... 
All  ... 
All  ... 
2805 
2810 
2815 
2840 
All  ... 
All  ... 
All  ... 
All  ... 

All  ... 

All  ... 

All  ... 

All  ... 

All  ... 
4910 
4920 
4930 
4935 
4940 
4960 
All  .. 
All  .. 
All  .. 

All  .. 
All  .. 


Noun  name 


Guns,  through  30mm. 

Guns,  over  30  mm  up  to  75  mm. 

Aircraft,  fixed  wing. 

Aircraft,  rotary  wing. 

Airframe  structural  components. 

Aircraft  component  and  accessories.  , 

Space  vehicles. 

Ships,  small  craft  pontoons,  and  floating  docks  (All  but  vessels  1500  gross  tons  and  over). 

Railway  equipment. 

Ground  effect  vehicles,  rrwtor  vehicles,  trailers,  and  cycles. 

Tractors. 

Gasoline  reciprocating  er)gines,  except  aircraft;  &  components. 

Gasoline  reciprocating  engines,  aircraft  prime  mover;  and  components. 

Diesel  engines  and  comporwnts. 

Gas  turtjines  and  jet  engines,  aircraft,  prime  moving;  and  components. 

Woodworking  machinery  and  equipment. 

Metatworking  machinery 

Sennce  and  trade  equipment 

Special  industry  machinery  (All  txjt  3690  Specialized  ammunftkxi  and  ordnance  machinery  and 
related  equipment). 

Agricultural  machinery  and  equipment. 

Construction,  mining,  excavating,  and  highway  maintenance  equipment. 

Materials  handling  equipnrwnt. 

Fire  fighting,  rescue,  and  safety  equipment  and  en-Wronmefrtal  protection  equipment  and  mate- 
rials. 

Pumps  and  compressors. 

Motor  vehicle  maintenance  and  repair  shop  specialized  equipment 

Aircraft  maintenance  and  repair  shop  specialized  equipment 

Lubrication  and  fuel  dispensing  equipment 

Guided  missile  maintenance,  repair,  and  checkout  specialized  equipment 

Miscellaneous  maintenance  and  repair  shop  specialized  equipment 

Space  vehKle  maintenance,  repair,  and  checkout  specialized  equipment 

PrefatxKated  structures  and  scaffokjing. 

Electric  wire,  and  power  and  distritxjtkxi  equipment 

Automatk;  Data  Processing  Equipment  (including  firmware),  software,  supplies,  and  support 
equipment 

Furniture. 

Food  preparatkKi  and  serving  equipment 


(e)  The  appropriate  disposal  condition  code  from  the  table  below  must  be  assigned  to  each  item  record,  report, 
or  listing  of  excess  personal  property: 
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Disposal  concftion 
code 


1 

2 

3 

4 
5 

6 

7 
8 
9 

X 

S 


Brief  definition 


Unused — good  

Unused — fair 

Unused— poor 

Use<*— good  , 

Used— fair  , 

Used— poor 

Repairs  required— good 
Repairs  required— fair .. 
Repairs  required — poor 

Salvage  

Scrap , 


Expanded  definition 


Unused  property  that  is  usable  without  repairs  and  identical  or  interchangeable  with 
new  items  from  normal  supply  sources. 

Unused  property  that  is  usable  without  repairs,  but  is  deteriorated  or  darriaged  to  the 
extent  that  utility  is  somewtiat  impaired. 

Unused  property  that  is  usable  without  repairs,  but  is  considerably  deteriorated  or 
damaged.  Enough  utility  remains  to  classify  the  property  better  than  salvage 

Used  property  that  is  usable  without  repairs  and  most  of  its  useful  life  remains 

Used  property  that  is  usable  without  repairs,  but  is  somewhat  worn  or  deteriorated 
arxj  may  soon  require  repairs. 

Used  property  that  may  be  used  without  repairs,  but  is  considerably  worn  or  deterio- 
rated to  the  degree  that  remaining  utility  is  limited  or  major  repairs  will  soon  be  re- 
quired. 

Required  repairs  are  minor  and  should  not  exceed  15  percent  of  original  acquisition 

C08L 

Required  repairs  are  considerable  and  are  estimated  to  range  from  16  percent  to  40 
percent  of  original  acquisition  cost. 

Required  repairs  are  major  because  property  is  badfy  damaged,  worn,  or  deterio- 
rated, and  are  estimated  to  range  from  41  percent  to  65  percent  of  original  acqui- 
sition cost 

Property  has  some  value  in  excess  of  its  basic  material  content,  but  repair  or  reha- 
bilitation to  use  kx  the  originally  intended  purpose  is  clearty  impractical  Repair  for 
any  use  would  exceed  65  percent  of  the  original  acquisition  cost. 

Material  that  has  no  value  except  for  its  basic  material  content. 


Dated:  December  3, 1998. 
Donald  J.  Suda, 

Acting  Associate  Administrator,  Office  of 
Govenunentwide  Policy. 
[FR  Doc  98-32588  Filed  12-8-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  tt>e 
Army 

33  CFR  Part  334 

Naval  Restricted  Area,  Naval  Station 
Annapolis,  Maryland 

AGENCY:  U.S.  Anny  Corps  of  Engineers, 
action:  Final  rule. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  establishing  a  new 
restricted  area  in  the  waters  of  the  small 
boat  basin  off  the  Severn  River,  in 
Annapolis.  Maryland  to  prohibit  public 
entry  into  the  area.  The  restricted  area 
is  needed  for  the  security  of  U.S.  Navy 
facilities  and  watercraft  and 
navigational  safety  for  U.S.  Naval 
Academy  training  vessels  in  that  area. 
The  water  area  in  the  small  boat  basin 
has  always  been  closed  to  the  public, 
however,  as  a  result  of  the  closure  of  the 
adjacent  Naval  Surface  Warfare  Center 
and  the  planned  future  public 
ownership  of  that  fadUty.  the  water  area 
may  become  accessible  by  the  public. 
EFFECTIVE  DATE:  January  8.  1999. 
ADDRESSES:  HQUSACE.  CECW-OR. 
Washington,  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett.  Headquarters  Regulatory 
Branch,  at  (202)  761-1787.  or  Mr.  Steve 
Elinsky,  Corps  Baltimore  District,  at 
(410)  962-4503. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  die  Corps  is 
amending  the  regulations  in  33  CFR  Part 
334  by  adding  a  new  §  334.155  which 
establishes  a  naval  restricted  area  at  the 
Naval  Station  Annapolis  small  boat 
basin,  off  the  Severn  River  at  Annapolis. 
Maryland.  The  Commanding  Officer  of 
the  Naval  Station  Annapolis,  has 
requested  that  the  Corps  establish  the 
restricted  area  for  reasons  of  security 
and  navigational  safety.  The  small  boat 
basm  plays  an  integral  role  in  the 
training  of  midshipmen  of  the  U.S. 
Naval  Academy.  The  basin  is  used 
continuously  by  the  Naval  Academy  as 
a  training  area  for  maneuvering  and 
seamanship  exercises.  Over  the  past  40 
years,  die  small  boat  basin  has  been 
surrounded  by  restricted  U.S.  Navy 
property  of  die  Naval  StaUon  AnnapoUs 
and  die  Naval  Surface  Warfare  Center 
(NSWC),  and  accordingly,  access  to  die 
basin  was  limited  to  Naval  personnel.  In 
1995.  the  Congress  approved  the 
Department  of  Defense  Base 


ReaUgnment  and  Closure  Commission's 
recommendation  to  close  the  NSWC  at 
diat  location.  The  NSWC  property  is 
slated  to  become  the  property  of  Anne 
Arundel  Coimty  and  presumably  that 
area  and  die  shoreline  of  the  basin  could 
become  accessible  to  die  public.  Public 
access  to  the  basin  from  the  NSWC 
property  by  non-U.S.  Navy/Department 
of  Defense  personnel  would  pose  an 
unacceptable  security  risk  to  the  Naval 
Station.  Navigational  safety  would  also 
be  a  problem  if  non-Naval  vessels  are 
allowed  to  operate  in  the  basin  and 
because  260  feet  of  die  NSWC  seawall 
is  located  at  die  enti-ance  to  the  basin, 
which  is  only  170  feet  wide,  any 
mooring  by  vessels  along  die  seawall 
would  further  restiict  die  enti-ance  and 
present  a  hazard  to  boats  entering  and 
leaving  the  basin. 

Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 
This  rule  is  issued  with  respect  to  a 

military  function  of  the  Defense 
Department  and  the  provisions  of 
EXECUTIVE  ORDER  12866  do  not 
apply. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
die  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  die  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  diat  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e..  small  businesses  and  small 
Governments).  The  Corps  expects  diat 
the  economic  impact  of  the 
establishment  of  this  restricted  area 
would  have  practically  no  impact  on  die 
public,  no  anticipated  navigational 
hazard  or  interference  widi  existing 
waterway  traffic  and  accordingly, 
certifies  diat  diis  proposal  if  adopted, 
will  have  no  significant  economic 
impact  on  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  diis  action.  We  have 
concluded,  based  on  die  minor  nature  of 
die  proposed  additional  restricted  area 
regulations,  diat  diis  action  will  not 
have  a  significant  impact  to  die  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  die  Distinct  Office 
listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above 


D.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 


sector  and.  dierefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  die  requirements  of  Section 

202  or  205  of  die  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  die  Act,  diat  small  Governments 
will  not  be  significandy  and  uniquely 
affected  by  this  rulemaking. 

E.  Submission  to  Congress  and  the  GAO 

Pursuant  to  Section  801(a)(1)(A)  of  die 
Administrative  Procedure  Act  as 
amended  by  die  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  die  Army  has  submitted  a  report 
containing  diis  rule  to  die  U.S.  Senate. 
House  of  Representatives,  and  the 
Comptiroller  General  of  die  General 
Accounting  Office.  This  rule  is  not  a 
major  rule  within  the  meaning  of 
Section  804(2)  of  die  Administi^tive 
Procedure  Act.  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation. 
Danger  zones. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  amends  33  CFR 
Part  334.  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C  3). 

2.  Add  new  §  334.155.  to  read  as 
follows: 

§334.155    Severn  Rivw,  Naval  Station 
Annapolis,  Small  Boat  Basin.  Annapolis 
MD;  naval  restricted  area 

(a)  The  area.  The  waters  widiin  die 
Naval  Station  Annapolis  small  boat 
basin  and  adjacent  waters  of  die  Severn 
River  enclosed  by  a  fine  beginning  at  die 
southeast  comer  of  the  U.S.  Navy 
Marine  Engineering  Laboratory;  dience 
to  latitude  38''58'56.5".  longitude 
76»28'11.5";  dience  to  latitude 
38°58'50.5",  longitude  76'*27'52";  thence 
to  the  southeast  comer  of  the  Naval 
Station's  seawall. 

(b)  The  regulations.  No  person,  vessel 
or  other  craft  shall  enter  or  remain  in 
the  restricted  area  at  any  time  except  as 
authorized  by  the  enforcing  agency. 

(c)  Enforcement.  The  regulations  in 
diis  section  shall  be  enforced  by  die 
Superintendent.  U.S.  Naval  Academy, 
m  Aimapohs,  Maryland,  and  such 
agencies  as  he/she  may  designate. 

Dated:  October  13, 1998. 
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I  Approved: 
Eric  R.  Potts, 

Colonel,  Corps  of  Engineers  Executive 
Director  of  Civil  Works. 
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[FR  Doc.  9B-32941 
Filed  12-8-98;  8:48  am] 
Billing  code  4710-10-M 


Presidential  Determination  98-5  of  November  25,  1998 

Waiver  and  Certification  of  Statutory  Provisions  Regarding 
the  Palestine  Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  section  540(d)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1999,  Public  Law  105-277,  I  hereby  determine  and  certify  that  it  is  important 
to  the  national  security  interests  of  the  United  States  to  waive  the  provisions 
of  section  1003  of  the  Anti-Terrorism  Act  of  1987,  Public  Law  100-204, 
through  May  24, 1999. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 


O^rtUAiuoA  <Ptw*naik/N 


THE  WHITE  HOUSE, 
Washington,  November  25,  1998. 
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Proclamation  7157  of  December  7,  1998 
Death  of  Albert  Gore,  Sr. 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Albert  Gore,  Sr.,  was  the  embodiment  of  eveiything  public  service  ought 
to  be.  The  Nation  has  lost  a  great  patriot  and  a  true  role  model  for  young 
people  everywhere. 

As  a  mark  of  respect  for  the  memoiy  of  Albert  Gore,  St.,  former  Senator 
ftom  the  State  of  Tennessee,  I  hereby  order,  by  the  authority  vested  in 
me  as  President  by  the  Constitution  and  the  laws  of  the  United  States 
of  America,  that  the  flag  of  the  United  States  shall  be  flown  at  half-staff 
upon  all  public  buildings  and  grounds,  at  all  military  pK)sts  and  naval 
stations,  and  on  all  naval  vessels  of  the  Federal  Government  in  the  District 
of  Colvmibia  and  throughout  the  United  States  and  its  Territories  and  posses- 
sions on  Tuesday,  December  8,  1998.  I  also  direct  that  the  flag  shall  be 
flown  at  half-staff  on  that  day  at  all  United  States  embassies,  legations, 
consular  offices,  and  other  facilities  abroad,  including  all  military  facilities 
and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Executive  Order  13106  of  December  7,  1998 

Adjustments  of  Certain  Rates  of  Pay  and  Delegation  of  a 
Federal  Pay  Administration  Authonty 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  intluding  the  laws  cited  herein, 
it  is  hereby  ordered  as  follows: 

Sectioii  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  *5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303(a),  in  accordance  with  section  647(a)  of  the  Treasury 
and  General  Government  Appropriations  Act,  1999,  as  incorporated  in  Divi- 
sion A,  section  101(h)  of  Public  Law  105-277,  are  set  forth  on  the  schedules 
attached  hereto  and  made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  atSchedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administrationof  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  rates  of  basic  pay  for  senior  executives 
in  the  Senior  Executive  Service,  as  adjusted  under  5  U.S.C.  5382,  are  set 
forth  on  Schedule  4  attached  hereto  and  made  a  part  hereof. 

Sec.  3.  Executive  Salaries.  The  rates  of  basic  pay  or  salaries  for  the  following 
offices  and  positions,  which  remain  unchanged  pursuant  to  section  621 
of  the  Treasury  and  General  Government  Appropriations  Act,  1999,  as  incor- 
porated in  Division  A,  section  101(h)  of  Public  Law  105-277,  are  set  forth 
on  the  schedules  attached  hereto  and  made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252,  and  461(a))  at  Schedule 
7. 

Sec.  4.  Uniformed  Services.  Pursuant  to  sections  601  and  604  of  Public 
Law  105-85,  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a))  for  members 
of  the  uniformed  services  and  the  rate  of  monthly  cadet  or  midshipman 
pay  (37  U.S.C.  203(c))  are  set  forth  on  Schedule  8  attached  hereto  and 
made  a  part  hereof. 

Sec.  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  section  5304 
of  title  5,  United  States  Code,  and  in  accordance  with  section  647(a)  of 
the  Treasury  and  General  Government  Appropriations  Act,  1999,  as  incor- 
porated in  Division  A,  section  101(h)  of  Public  Law  105-277,  locality-based 
comparability  payments  shall  be  paid  in  accordance  with  Schedule  9  attached 
hereto  and  made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  \hese  payments  and  to  publish 
appropriate  notice  of  such  payments  in  the  Federal  Register. 
Sec.  6.  Effective  Dates.  Schedule  8  is  effective  on  January  1,  1999.  The 
other  schedules  contained  herein  are  effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  cr  after  January  1, 1999. 

Sec.  7.  Prior  Order  Superseded.  Executive  Order  13071  of  December  29, 
1997,  is  superseded. 
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Sec.  8.  Delegation  of  a  Federal  Pay  Administration  Authority.  Executive 
Order  12748,  as  amended,  is  further  amended  in  section  2(c)  by  deleting 
"5304(h)"  and  inserting  "5304(g)-(h)"  in  lieu  thereof. 


IXTtU^^fuoA  <Ptu^idk^Q^ 


THE  WHITE  HOUSE, 
December  7,  1998. 


Billing  Code  3195-01-P 
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SCRBDOU  3— VKTXRAMS  RXALTH  ADMINISTRATIOH  SCHBOnLES 
DEPAR3S«KlfT  OF  VETERANS  AFFXIRS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1999) _ 

Schedule  for  the  Office  of  the  Under  Secretary  for  Health 

(38  U.S.C.  7306)* 

Deputy  Under  Secretary  for  Health $126,986  *♦ 

Associate  Deputy  Under  Secretary  for  Health  .    .    .    .  121^628  ♦♦* 

Assistant  Under  Secretaries  for  Health   ]  118*043  *** 

„  ..   ,  ^.    ^                                         WXnilPVHn  Maximum 

Medical  Directors  $100,715  $114,146  *** 

Service  Directors  87,696  108,911 

Director,  National  Center 

for  Preventive  Health  74,773  108,911 

Physician  and  Dentist  Schedule 

Director  Grade   $87,696  $108,911 

Executive  Grade  tfO, 978  103,203 

Chief  Grade  74,773  97,201 

Senior  Grade   63,567  82,638 

Intermediate  Grade   53,793  69  930 

Full  Grade   45,236  58'808 

Associate  Grade  37,744  49,066 

Clinical  Podiatrist  and  Optometrist  Schedule 

Chief  Grade  $74,773  $97,201 

Senior  Grade   63,567  82,638 

Intermediate  Grade   53,793  69,930 

Full  Grade   45,236  58,808 

Associate  Grade  37,744  49,066 

_  Physician  Assistant  and  Expanded-Function 

Dental  Auxiliary  Schedule  ***♦ 

Director  Grade   $74,773  $97,201 

Assistant  Director  Grade   63,567  82,638 

Chief  Grade  53,793  69,930 

Senior  Grade  45,236  58,808 

Intermediate  Grade   2^,744  4  9,066 

Full  Grade   31,195  40,555 

Associate  Grade  26,844  34,899 

Junior  Grade   . 22,948  29,833 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  for  Nursing 
Programs  or  the  Director  of  Nursing  Services.   Pay  for  these  positions  is  set 
by  the  Under  Secretary  for  Health  under  38  U.S.C.  7451. 

Pursuant  to  section  7404(d)(1)  of  title  38,  United  States  Code,  the  rate  of 
basic  pay  payable  to  this  employee  is  limited  to  the  rate  for  level  IV  of  the 
Executive  Schedule,  which  is  $118,400. 


Pursuant  to  section  7404(d)(2)  of  title  38,  United  States  Code,  the  rate  of 
basic  pay  payable  to  these  employees  is  limited  to  the  rate  for  level  V  of  the 
Executive  Schedule,  which  is  $110,700. 

Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  ift  effect  on 
August  14,  1990,  with  subsequent  adjustments. 
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SCHEDULE  4 — SENIOR  EXECUTIVE  SERVICE 

{Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1999) 

ll'l $102,300 

il'i 107,100 

P%~i 112,000 

^r^ 118,000 

""^ • 118,400 

^^"^   •  •  •  • 118,400 


SCHEDULE  5 — EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1999) 

Hill  Jx «»i,eoo 

'e-i  III :::  .•:;::::.•:::::::::;:::;: ;  \ll-Z 

level    IV  j.iCo,3uu 

level  V        •    •    •    •      ^1«'^°° 

^^^^   ^        110,700 


SCHEDULE  6~VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1999) 

Vice  President enc  yinn 

senators i  i  •"  •*  !  .*  !  !  !  !  !  !  !  !  ue'^^S 

Members  of  the  House  of  Representatives  136' 700 

Delegates  to  the  House  of  Representatives  ..........    '.  136'700 

Resident  Commissioner  from  Puerto  Rico .    .    .  136' 700 

President  pro  tempore  of  the  Senate  .........  151 '800 

Majority  leader  and  minority  leader  of  the  Senate  .'  .'  .*  ."  ."  .'  '  ISl'soO 

Majority  leader  and  minority  leader  of  the  House        •  •  .  .  , 

of  Representatives ^51  800 

Speaker  of  the  House  of  Representatives  ............  175'400 


SCHEDULE  7 — JUDICIAL  SALARIES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
•  beginning  on  or  after  January  1,  1999) 

Chief  Justice  of  the  United  States $^75  400 

Associate  Justices  of  the  Supreme  Court.  ...  1^7' qnn 

Circuit  Judges !  !  !  !  *  *  '  145  000 

District  Judges \    '    '  136  700 

Judges  of  the  Court  of  International  Trade  ..........  136'700 


UMI 
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SCHEDULE  8 — PAT  OF  THE  UNIFORMED  SERVICES  (^A6E  3) 


Part  II— RATE  OF  MONTHLT  CADET  OR  MIDSHIPMAN  PAY 


The  rate  of  monthly  cadet  or  midshipman  pay  authorized  by  section  203(c) 
of  title  37,  United  States  Code,  is  $600.00. 


Note:   As  a  result  of  the  enactment  of  sections  602-604'  of  Public  Law  105- 
85,  the  National  Defense  Authorization  Act  for  Fiscal  Year  1998,  the 
Secretary  of  Defense  now  has  the  authority  to  adjust  the  rates  of 
basic  allowances  for  subsistence  and  housing.   Therefore,  these 
allowances  are  no  longer  adjusted  by  the  President  in  conjunction 
with  the  adjustment  of  basic  pay  for  members  of  the  uniformed 
services.  Accordingly,  the  tables  of  allowances  included  in 
previous  orders  are  not  included  here. 
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SCHEDULE  9- -LOCALITY- BASED  COMPARABILITY  PAYMENTS 

(Effective  on  the  first  day  of  the  first  appliceQjle  pay  period 
beginning  on  or  after  Jcuiuary  1,  1999) 


Locality  Pav  Area^ 


Rate 


Atlsmta,  GA 6.67% 

Boston- Worcester-Lawrence,  MA-NH,ME,CT   9.32% 

Chicago-Gary- Kenosha,  IL-IN-WI   9.98% 

Cincinnati -Hamilton,  OH-KY-IN  8.31% 

Clevelauid- Akron,  OH 6.92% 

Columbus,  OH 7.46% 

Dallas-Fort  Worth,  TX  7.47% 

Dayton-Springfield,  OH 6.67% 

Denver-Boulder-Greeley,  CO   9.16% 

Detroit-Ann  Arbor-Flint,  MI  10.13% 

Hartford,  CT 9.85% 

Houston-Galveston-Brazoria,  TX   . 12.92% 

Htintsville,  AL 6.31% 

Indicmapolis,  IN 6.08% 

Kemsas  City,  MO-KS 6.51% 

Los  Angeles-Riverside-Orcuige  County,  CA 11.14% 

Miami-Fort  Lauderdale,  FL . 8.51% 

Milwaukee-Racine,  Wl   6.74% 

Minneapolis- St.  Paul,  MN-WI  7.92% 

New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA  .  .  10.55% 

Orlcuido,  FL 5.87% 

Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD   .  .  .  8.30% 

Pittsburgh,  PA 6.68% 

Portlemd-Salem,  OR-WA  7.80% 

Richmond- Petersburg,  VA  . 6.61% 

Sacramento- Yolo,  CA 8.27% 

St.  Louis,  MO-IL 6.17% 

San  Diego,  CA 8.62% 

Scui  Francisco-Oakland- Scui  Jose,  CA 13.06% 

Seattle-Tacoma-Bremerton,  WA  7.96% 

Washington-Baltimore,  DC-MD-VA-WV  7.87% 

Rest  of  U.S 5.87% 


ELECTRONIC  I 


FEDERAL  RE 


^Locality  Pay  Areas  are  defined  in  5  CFR  531.603 

15  [FR  Doc.  98-32953 

15  Filed  12-6-98;  10:54  am] 
50  Billing  code  6325-01-C 
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publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affiected  by  docxunents  published  since 
the  revision  date  of  each  title. 


3  CFR 


.67761 


6641  (see  Proc. 

7154) 

6961  (see  Proc. 

7154) 67761 

6969  (see  Proc. 

7154) 67761 

7153 66977.  67724 

7154 67761 

7155 67765 

7156 67767 

7157 68149 

Executive  Ontort: 
13071  (Superseded  t>y 

EO  13106) 68J51 

13106 68151 

AUflNf  HSU  flu  W  iXDW. 

Presidential 

Determination  No. 

99-4  of  November 

14,  1998 65995 

Memorandum  of 

November  16, 

1998 65997 

No.  99-5  of  November 

25,  1998 68145 

5  CFR 

213 66705 

335 66705 

2424 66405 

PropoMdRulM: 

2604 66769 

7  CFR 

2 66979 

15f 67392 

301 65999 

457 66706.  6671 5 

948 66718 

Propoeed  Rules: 

300 67011 

319 67011 

360 67011 

361 67011 

1427 67806 

8  CFR 

103 67724 

244 67724 

Proposed  Rules: 

214 67431 

9  CFR 

94 67573 

205 66720 

Proposod  Rul6S: 

94 67809 

10  CFR 

2 66721 


51 66721 

Proposed  Rutasi 

31 66492 

35 66496 

50 66496,  66497,  66772 

60 66498 

430 66499 

432 66235 

850 66940 

12  CFR 

201 66001 

226 67575 

303 66276 

337 66276 

362 66276 

563 66348 

21 67524 

208 67516 

21 1 67516 

213 67434 

225 67516 

226 67436 

229 66499 

303 66339 

326 67529 

337 66339 

563 67536 

935 67625 

14  CFR 

39 66418,  66420.  66422. 

66735.  66737,  66739.  66741, 

66743.  66744.  66746.  66751. 

66753.  66979.  67576.  67769. 

67771.67775 

71 66423.  66425.  66235. 

66755.  66980.  66981 .  66982. 
67175,67724 

97 66425,66427 

Proposed  Rules: 

39 66500.  66078.  67629. 

67631.67633.67813 

71 66502.  67014.  67016. 

67017,67816 

91 67544 

93 67544 

121 67544 

135.... 67544 

16  CFR 

305 66428 

1700 66001 

17  CFR 

Proposed  Rules: 

200 67174.67331 

202 67174 

210 67174 

228 67174 

229 67174.67331 

230 671 74.  67331 
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232 67174,67331 

239 671 74,  67331 

240 67174 

249 67174 

18CFR 

11 66003 

35 66011 

ProposMl  RuIm: 

2 66772 

157 66772 

284 66772 

375 66772 

380 66772 

381 66772 

385 66772 

21CFR 

172 66013.66014 

201 66632,  66378,  67399 

208 66378 

312 66632 

314 66632,  66378 

343 66015 

522 „ 66431 

558 66432.  66018 

601 66632,  66378 

610 66378 

PropoMdRulM: 

334 67817 

22CFR 

503 67576 

26CFR 

1 66433,  67577 

Propoaad  RuIm: 

1 66503,  67634 

28CFR 

545 67566 

29CFR 

1910 66018,  66238 

1915 66238 

1917 66238 

1918 66238 

1926 66238 

30CFR 

602 66760 

901 66983 

935 66987 

944 66989 

Pfx>poa«l  RutoK 

926 66079 

931 66772,  66774 

31CFR 

285_ „ 67754 

32CFR 

286 67724 


33CFR 

100 67401 

1 17 67402 

334 68140 

36CFR 

PropoMd  Rules: 

59 67635 

37CFR 

1 66040,  67578 

201 66041 

253 66042 

38CFR 

21 67778 

39CFR 

20 66043 

491 67403 

952 66049 

953 66049 

954 66049 

955 66049 

956 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 66049 

964 66049 

965 66049 

966 66049 

PropoMd  Rules: 

20 67017 

40CFR 

1 67779 

52 66755.  66758.  67405, 

67407,  67419,  67584,  67586, 

67591,  67594,  67780,  67782, 

67784 

61 66054 

63 66054,  66990,  67787 

180 66994,  66996,  66999, 

67794 

271 67800 

Proposed  Rules: 

9 66081 

52 66776,  67439.  67638, 

67639,  67817,  67818 

58 67818 

60. 67988 

61 66083 

63 Q6083,  66084 

90 66081 

152 67834 

156 67834 

180 66435,  66438,  66447, 

66448,  66456,  66458,  66459 


260 66101 

261 66101 

262 66101,67562 

264 661 01 ,  67562 

265 67562 

268 66101 

269 66101 

270 67562 

271 66101,67834 

41  CFR 

300-3 66674 

301-1 1 66674 

301-12 66674 

Propossd  Ruiss: 

101-35 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

43  CFR 

3195 66760 

Propoesd  Rules: 

39 67834 

3100 66776,  66840 

3106 66776 

3110 66840 

3120 66840 

3130 66776.  66840 

3140 66840 

3150 66840 

3160 66776,  66840 

3170 66840 

3180 66840 

44  CFR 

65 67001 .  67003 

67 67004 

Proposed  Rules: 

67 67026 

45  CFR 

2500 66063 

2501 66063 

2502 66063 

2503 66063 

2504 66063 

2505 66063 

2506 66063 

46  CFR 

Proposed  Rules: 

502 66512 

545 66512 

550 67030 

551 67030 

555 67030 

560 67030 

565 67030 

585 67030 


586 67030 

587 67030 

588 67030 

571 66512 

47  CFR 

1 67422 

54 67006 

64 67006 

69 67006 

73 67430 

Proposed  Rules: 

0 66104 

36 67837 

54 67837 

73 66104,  67036,  67439, 

67449 
76 66104 

48  CFR 

206 67803 

217 67803 

223 67804 

237 67804 

252 67804 

5316 67600 

Proposed  Rules: 

Ch.  20 67726 

1526 67845 

1552 67845 

49  CFR 

381 67600 

383 67600 

538 66064 

571 66762 

653 67612 

654 67612 

Proposed  Rules: 

1312 66521 

50  CFR 

17 67613,67618 

20 67619 

21 6 66069,  67624 

217 66766 

227 66766,67624 

229 66464 

600 67624 

630 66490 

679 66762 

Propoesd  Rules: 

1 7 66777,  67640 

20 67037 

622 66522 

648 66524.  66110,  67450 

660 66111 

679 66112 


REMINDERS 

The  items  in  th 
editorially  comp 
to  Federal  Regj 
Inclusion  or  exc 
this  list  has  no 
significance. 


AGRICULTURE 
DEPARTMENT 
Agricultural  M 
Service 

Limes  and  avo( 
in— 

Rorida;  publi: 

DEFENSE  DEP 

Acquisition  regi 

Hazardous  w( 

puttlished  1 

Humanitarian 

peacekeepi 

support;  ws 

published  1 

International  < 

competition 

put)lished  1 

Service  contri 

fiscal  years 

9-98 

ENVIR0NMEN1 

PROTECTION  i 

Air  pollutants;  n 

emission  star 

Synthetic  orgs 

manufacturi 

and  other  f. 

subject  to  ( 

leaks  negol 

regulatkxi 

Correction; 

9-98 

Organizatk>n,  fu 

authority  dele 

Environmenta 

Board;  pubi 

TRANSP0RTA1 

DEPARTMENT 

Federal  Avtatio 

Administration 

Airworthiness  di 

Agusta;  publis 

Eurocopter  Fr 

published  1 

Robinson  Heli 

published  1 

Stemme  Gmb 

published  1 


AGRICULTURE 
DEPARTMENT 
Agricultural  Rta 
Service 

Organk:  Foods  I 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  9, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Limes  and  avocados  grown 
ir>— 

Rorida;  published  11-9-98 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Hazardous  waste  disposal; 

putilished  12-9-98 
Humanitarian  or 

:  peacekeeping  operations 

support;  waiver  authority; 

published  12-9-98 
International  agreements; 

competition  exception; 

putJiished  12-9-98 
Service  contracts  that  cross 

fiscal  years;  published  12- 

9-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants;  national 
emission  standards: 
Synthetic  organic  chemical 
manufacturing  industry 
arxf  other  processes 
$ut)ject  to  equipment 
leaks  negotiated 
regulation 

Correction;  put)lished  12- 
9-98 
Organizatk>n,  functions,  and 
authority  delegations: 
Environmental  Appeals 
Board;  published  12-9-98 
TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Administration 
Airworthiness  directives: 
Agusta;  published  11-24-98 
Eurocopter  France; 

published  11-24-98 
Robinson  Helicopter  Co.; 

published  11-24-98 
Stemme  GmbH  &  Co.  KG; 
published  11-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Organk:  Foods  Productkjn  Act 


National  organk:  program; 
establishment 
Issue  papers;  comments 
due  by  12-14-98; 
putilished  10-28-98 
Spearmint  oil  produced  in  Far 
West;  convnents  due  by  12- 
17-98;  published  11-17-98 
Tomatoes  grown  in^ 
Rorida;  comments  due  by 
12-14-98;  published  10- 
13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Chikj  nutritk)n  programs: 
Summer  food  service 

program — 

Program  meal  servk:e 
during  school  year, 
paperwori<  reductnn, 
and  targeted  State 
monitoring;  comments 
due  by  12-14-98; 
published  10-13-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunk:ations  system 
construction  policies  and 
procedures: 
Telephone  system 
construction  contract  and 
specifk:ations;  revisions; 
comments  due  by  12-15- 
98;  published  9-16-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  Icensing: 
Commerce  control  list — 
Wassenaar  Agreement 
List  of  Dual-Use  Items; 
implementatkm; 
commerce  control  list 
revisions  and  reporting 
requirements:  comments 
due  by  12-14-98; 
published  10-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 

Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

Polkx^  and  Pacifk:  cod; 
comments  due  by  12- 
14-98;  published  10-29- 
98 
Vessel  moratorium 
program;  comments  due 
by  12-14-98;  published 
11-13-98 
AttantK  swordfish; 
comments  due  by  12-14- 
98;  published  10-20-98 
Caribbean,  Gulf,  and  South 
AUantk:  fisheries — 


Gulf  of  MexNX)  reef  fish; 
comments  due  t>y  12- 
18-98;  published  11-18- 
98 
Northeastern  United  States 

fisheries  arxj  American 

tobster— 

Vessels  issued  limited 
access  Federal  fishery 
permits;  regulatory 
consistency  in  permit 
proviskxis;  comments 
due  by  12-14-98; 
published  10-15-98 
Northeastern  United  States 

fisheries — 

Atlantk:  mackerel,  squkl, 
and  butterfish; 
comments  due  by  12- 
14-98;  published  11-17- 
98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Art: 
Multi-purpose  lighters;  child 
resistance  starxlard; 
comments  due  by  12-14- 
98;  published  9-30-98 

EDUCATION  DEPARTMENT, 

Postsecondary  educatk>n: 
Student  assistance; 
regulatory  issues;  advne 
and  recommendatk>ns 
request;  comments  due 
by  12-15-98;  published 
11-6-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservatk>n  program: 
FkHirescent  lamp  ballasts; 
comments  due  by  12-15- 
98;  published  12-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emissk>n  standards: 
Nutritkxial  yeast 

manufacturing  facilities; 

comments  due  by  12-18- 

98;  published  10-19-98 
Air  programs: 
Fuels  and  fuel  additives — 

Reforrrxjlated  gasoline 
program;  alternative 
ar^ytk:al  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxcity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 

Reformulated  gasoline 
program;  alternative 
analytKal  test  metfxxls, 
and  specifk;atk>ns  for 
mixing  chamber 
associated  with  animal 
toxicity  testino; 


comments  due  by  12- 
17-98;  published  11-17- 
98 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
12-18-98;  published  11- 
18-98 
Air  programs;  State  auttx)rity 
delegations: 

Arizona;  comments  due  by 
12-18-98;  published  11- 
18-98 
Air  quality  imptementatmn 
plans;  approval  and 
promulgatkxi;  various 
States: 

California;  comments  due  t>y 
12-14-98;  published  11- 
13-98 
Pest»kJes;  tolerances  in  food, 
animal  feeds,  arxJ  raw 
agrk:ultural  commodities: 
4-amino-6-(1,1- 
dimethylethyl)-3- 
(methylthkj)-l  ,2,4-triazin- 
5(4H>-one  [Metritxizin], 
etc.;  comments  due  by 
12-15-98;  putjiished  10- 
16-98 
ToxK  sutistances: 
Export  notifk^ation 
requiremerrts — 
Oimetfiyt  adipate,  dlnVethyl 
glutarate.  and  dimettiyl 
succinate;  comments 
due  by  12-14-98; 
published  10-13-98 
Methyl  isotxjtyl  ketone; 
comments  due  by  12- 
14-98;  published  10-13- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servrces: 
Law  Enforcement  Act; 
corrvTXink:atk>ns 
assistance;  comments  due 
by  12-14-98;  published 
11-16-98 
Satellite  communk^ations — 
Direct  access  to 
INTELSAT  system; 
legal,  economy,  and 
polcy  ramifk^ations; 
comments  due  by  12- 
18-98;  published  11-5- 
98 
PractKe  and  procedure: 
New  noncommercial 
educatkxial  broadcast 
facilities  applicants; 
comparative  standards 
reexaminatk>n;  comments 
due  by  12-14-98; 
published  10-30-98 
Radio  stations;  tat3le  of 
assignments: 

Ftorida;  comments  due  by 
12-14-98;  published  11-6- 
98 
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Louisiana;  comments  due  by 
12-14-98;  published  11-3- 
98 
Oregon;  comments  due  by 
12-14-98;  published  11-3- 
98 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Federal  Deposit  Insurance  Act: 
Safety  arxj  soundness 
standards;  comments  due 
by  12-14-98;  putilished 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 
FEDERAL  RESERVE 
SYSTEM 

Federal  Deposit  lnsurarK:e  Act: 
Safety  and  sourxjness 
starxlards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 
FEDERAL  TRADE 
COMIMSSION 

Appliarx:es,  consumer;  energy 
consumption  arxJ  water  use 
infomiation  in  labeling  and 
advertising: 

Comparability  ranges — 
Clotties  washers; 
comments  due  by  12- 
17-98;  published  11-2- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenarKe 
payments,  adoption 
assistarx^,  and  child  and 
family  services: 
Title  IV-E  foster  care 
eligitMlity  reviews  and  child 
and  family  services  state 
plan  reviews;  comments 
due  by  12-17-98; 
published  9-18-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 
Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act 
Clinical  laboratory 
requirements;  effective 
dates  extension; 
comnients  due  by  12-14- 
98;  published  10-14-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biologicai  products: 


In  vivo  radiopharmaceuticals 
used  for  diagnosis  and 
monitoring — 
Evaluation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  12-14-98; 
published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comnrients  due  by  12-14- 

98;  published  10-14-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Gray  wolves  in  Minnesota, 
Wisconsin,  and 
Michigan;  delisting; 
comments  due  by  12- 
18-98;  published  10-19- 
98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnisslons: 
Illinois;  comments  due  by 

12-16-98;  published  11- 

16-98 
New  Mexico;  comments  due 

by  12-18-98;  published 

12-3-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Policy  statement;  comments 
due  by  12-16-98; 
published  11-23-98 
Revision;  comments  due  by 
12-16-98;  published  11- 
23-98 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Maintenarx^e  effectiveness 
monitoring;  comments 
due  by  12-14-98; 
published  9-30-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Temporary  appointment 
pending  the  establishment 


of  a  register  (TAPER) 
auttx)rity;  promotion 
possit>ility  of  employees 
appointed  as  worker- 
trainees;  comnr)ents  due 
by  12-18-98;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxidge  operations: 
Louisiana;  comments  due  by 
12-14-98;  published  10- 
14-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AlliedSignal  Irx:.;  comments 

due  by  12-14-98; 

published  10-14-98 
Boeing;  comments  due  by 

12-14-98;  published  10- 

29-98 
CFM  International,  S.A.; 

comments  due  by  12-15- 

98;  published  1j0-16-98 
Empresa  Brasileria  de 

Aeronautica  S.A.; 

comments  due  by  12-16- 

98;  published  11-16-98 
Foldter;  comments  due  by 

12-14-98;  published  11- 

13-98 
Raytheon;  comments  due  by 

12-17-98;  published  10- 

16-98 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  12-16- 
98;  published  11-23-98 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
12-14-98;  published  10-9- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  HIghwray 
Administration 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Advanced  air  t)ag  phase- 
in  reporting 

requirements;  comments 
due  by  12-17-98; 
published  9-18-98 


Tire  identification  and 
recordkeeping: 

Tire  identification  numtjer; 
date  of  manufacture  in 
four  digits  instead  of  three 
digits;  comments  due  by 
12-18-98;  published  10- 
19-98 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 

Repeat  intoxicated  driver 
laws;  conrvnents  due  by 
12-18-98;  published  10- 
19-98 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Federal  Deposit  Insurance  Act: 

Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  put>lished 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  Deposit  Insurance  Act: 

Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines: 
comments  due  by  12- 
14-98;  published  10-15- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Veterans'  nrwdical  care  or 
services;  collection  or 
recovery;  comments  due 
by  12-14-98;  published 
10-13-98 


LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Public  Laws 
for  the  second  session  of  the 
105th  Congress  has  been 
completed  arxJ  will  resume 
wtien  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  which 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticatjility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

!  The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  301 
pocket  No.  96-069-2] 

,  High-Temperature  Forced-Air 
Treatments  for  Citrus 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  adding  new  treatments 
to  the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  for  certain 
citrus.  We  are  adding  treatments 
involving  high-temperature  forced  air 
for  tangerines,  oranges  (except  navel 
oranges),  and  grapefruit  from  Mexico 
and  areas  of  the  United  States  that  are 
infested  with  plant  pests  in  the  genus 
Anastrepha,  which  includes  A.  ludens, 
the  Mexican  fruit  fly.  This  action 
provides  an  additional  option  for 
treating  these  fruits. 
DATES:  This  regulation  is  effective 
December  10, 1998.  The  incorporation 
by  reference  of  the  material  described  in 
the  rule  is  approved  by  the  Director  of 
the  Federal  Register  as  of  December  10, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Campbell,  Operations  Officer,  Port 
[Operations,  PPQ,  APHIS,  4700  River 
[Road  Unit  136,  Riverdale,  MD  20737- 
1236,  (301)  734-6799;  ore-mail 
RonaIdCCampbell@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

iBackground 

[    To  prevent  the  spread  of  plant  pests 
iinto  or  within  the  United  States,  the 
|U.S.  Department  of  AgricuUure  (USDA) 
[restricts  the  importation  and  interstate 
movement  of  many  articles,  including 
ifruits.  As  a  condition  of  movement, 


some  fruits  are  required  to  be  treated  for 
plant  pests  in  accordance  with  title  7  of 
the  Code  of  Federal  Regulations  (CFR). 
The  Plant  Protection  and  Quarantine 
Treatment  Manual  (PPQ  Treatment 
Manual)  of  the  USDA's  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
contains  approved  treatment  schedules 
and  is  incorporated  by  reference  into  the 
CFR  at  7  CFR  300.1. 

Pursuant  to  7  CFR  319.56-2x,  USDA 
allows  tangerines,  oranges,  and 
grapefruit  from  Mexico  to  bfe  imported 
into  the  United  States  if  treated  in 
accordance  with  the  PPQ  Treatment 
Manual.  In  addition,  because  the 
Mexican  fruit  fly  infests  parts  of  the 
United  States  (currently,  parts  of  Texas 
and  CaUfomia).  USDA  regulates  the 
interstate  movement  of  certain  articles 
from  those  areas  under  the  Mexican 
Fruit  Fly  Quarantine  and  Regulations, 
found  at  7  CFR  301.64  through  301.64- 
10.  Acceptable  treatments  for  the 
regulated  articles  are  hsted  in  §  301.64- 
10.  Treatments  for  the  regulated  articles 
themselves  include  a  cold  treatment, 
fumigation  writh  methyl  bromide,  and  a 
high-temperature  forced-air  treatment 
for  grapefruit  of  a  certain  size; 
treatments  for  the  fields  or  groves  in 
which  the  regulated  articles  are  grown 
include  a  soil  drench  with  diazinon  and 
a  malathion  bait  spray. 

On  December  30,  1997,  we  pubhshed 
in  the  Federal  Register  (62  FR  67761- 
67763,  Docket  No.  96-069-1)  a 
proposed  rule  to  amend  §  301.64-10  and 
the  PPQ  Treatment  Manual  to  include 
the  high-temperature  forced-air 
treatments  described  below  for 
tangerines,  oranges  (except  navel 
oranges),  and  grapefruit  from  Mexico 
and  areas  of  the  United  States  affected 
with  pests  in  the  genus  Anastrepha, 
which  includes  A.  ludens,  the  Mexican 
fruit  fly.  We  proposed  to  amend  7  CFR 
300.1  to  show  that  the  PPQ  Treatment 
Manual  had  been  so  changed  and  to 
amend  §  301.64-10(e)  of  the  Mexican 
fruit  fly  regulations  to  indicate  that 
treatments  for  movement  of  domestic 
grapefruit,  oranges  (except  navel 
oranges),  and  tangerines  from  areas  of 
the  United  States  infested  with  the 
Mexican  fruit  fly  are  included  in  the 
PPQ  Treatment  Manual.  We  also 
proposed  to  remove  from  §  301.64-10 
paragraphs  (a),  (d),  and  (e)  the  specific 
requirements  for  the  cold  treatment,  the 
methyl  bromide  treatment,  and  the  high- 
temperature  forced-air  treatment. 


Because  all  of  these  treatments  are  listed 
in  the  PPQ  Treatment  Manual,  there 
appeared  to  be  no  reason  for  them  also 
to  be  listed  in  the  CFR.  Finally,  we 
proposed  to  amend  301.64-10(b)  to 
make  some  minor  grammatical  and 
punctuation  changes. 

The  high-temperature  forced-air 
treatments  we  proposed  were  developed 
by  the  USDA's  Agricultural  Research 
Service  (ARS)  in  conjimction  with 
APHIS-PPQ  Methods  Development.  As 
proposed,  the  treatments  must  be 
administered  in  sealed,  insulated 
chambers;  the  air  may  be  heated  in  the 
chambers,  or  hot  air  may  be  introduced 
into  the  chambers. 

Proposed  Treatment  for  Tangerines 

The  tangerines  must  be  commercial 
sije  125  or  smaller.  (Commercial  size  is 
an  index  based  on  the  approximate 
number  of  fruit  that  fit  into  a 
commercial  shipping  box  [40  lb  or  18.14 
kg].)  Each  tangerine  must  weigh  no 
more  than  8.6  oz  (245  g). 

place  the  tangerines  in  the  chamber 
and  seal  it.  Raise  the  air  temperature  in 
the  chamber  to  113  "F  (45  °C)  or  higher 
for  210  minutes.  (Treatment  time  begins 
when  the  coldest  air  temperature  sensor 
reaches  113  "F.)  Record  the  temperature 
of  each  sensor  at  least  once  every  2 
minutes  throughout  the  treatment.  Any 
temperature  reading  below  113  "F  will 
invalidate  the  entire  treatment.  If  any 
low  temperature  readings  occur,  repeat 
(do  not  simply  extend)  the  treatment. 

Proposed  Treatment  for  Oranges 
(Except  Navel  Oranges) 

The  oranges  must  be  commercial  size 
100  or  smaller.  Each  orange  must  weigh 
no  more  than  16.5  oz  (468  g). 

Place  the  oranges  in  the  chamber  and 
seal  it.  Raise  the  air  temperature  in  the 
chamber  to  114.8  "F  (46  °C)  or  higher  for 
250  minutes.  (Treatment  time  begins 
when  the  coldest  air  temperature  sensor 
reaches  114.8  "F.)  Record  the 
temperature  of  each  sensor  at  least  once 
every  2  minutes  throughout  the 
treatment.  Any  temperature  reading 
below  114.8  "F  will  invalidate  the  entire 
treatment.  If  any  low  temperature 
readings  occur,  repeat  (do  not  simply 
extpnd)  the  treatment. 

Proposed  Treatment  for  Grapefruit 

The  grapefruit  must  be  commercial 
size  70  or  smaller.  Each  grapefruit  must 
weigh  no  more  than  18.8  oz  (532  g). 
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Place  the  grapefruit  in  the  chamber 
and  seal.it.  Raise  the  air  temperature  in 
the  chamber  to  114.8  °F  (46  °C)  or 
higher  for  300  minutes.  (Treatment  time 
begins  when  the  coldest  air  temperature 
sensor  reaches  114.8  "F.)  Record  the 
temperatiu^  of  each  sensor  at  least  once 
every  2  minutes  throughout  the 
treatment.  Any  temperature  reading 
below  114.8  "F  will  invalidate  the  entire 
treatment.  If  any  low  temperatiu* 
readings  occur,  repeat  (do  not  simply 
extend)  the  treatment. 

Comments 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  Meirch 
2, 1998.  We  received  28  comments  by 
that  date.  They  were  from  Mexican 
citrus  producers,  USDA  employees,  a 
State  government,  and  a  citrus  industry 
association.  The  commenters  generally 
supported  the  adoption  of  the  proposed 
high-temperature  forced-air  treatments; 
several  commenters  stated  that  the 
proposed  treatments  were  an 
environmentally  sound  and  feasible 
alternative  to  methyl  bromide 
treatments.  However,  some  of  the 
commenters  suggested  changes  or 
clarifications  to  the  proposed 
treatments.  These  comments  are 
discussed  below. 

One  commenter  had  several  questions 
regarding  administration  of  the 
proposed  treatments:  (1)  Would  the 
location  of  the  temperature  probes  make 
any  difference  to  the  efficacy  of  the 
treatments  (i.e.,  does  it  matter  if  the 
probes  are  in  the  air  in  the  open  space 
in  the  chamber  or  if  they  are  attached 
to  a  fruit  in  the  fruit  container)?  (2) 
Fruits  cooled  at  room  temperature  have 
an  extended  treatment  effect,  whereas 
fruits  that  are  hydrocooled  or  cooled  in 
some  other  manner  follov\^g  treatment 
do  not.  Will  there  be  a  requirement 
addressing  the  cool-down  of  the  fruits 
following  treatment?  (3)  Would  climatic 
conditions  at  the  packing  plant  make 
any  difference  in  the  prescribed  length 
of  the  proposed  treatments?  (In  the 
commenter's  experience,  it  takes  longer 
during  cold  and  damp  conditions  for  the 


internal  temperatiu*  of  fruits  treated  in 
high-temperature  forced-air  or  vapor- 
heat  chambers  to  reach  the  required 
final  treatment  temperature  than  during 
hot  and  dry  conditions.)  (4)  Would  it 
make  any  difference  if  the  fruits  were 
treated  in  lugs  (fruits  arranged  in  single 
layers  stacked  one  on  top  of  another)  or 
in  bulk  bins  (fixiits  compiled  in 
containers  that  measure  about  2'h  x  4'1 
X  4'w)?  (5)  Would  the  ratio  of  air  space 
and  fruit  volimie  in  a  chamber  affect  the 
prescribed  length  and  efficacy  of  the 
treatment?  (6)  Would  not  the  monitoring 
of  the  treatments  be  more  precise  and 
safer  if  the  protocol  prescribed  the 
measurement  of  the  internal 
temperature  of  the  citrus  fruits  and 
duration  needed  at  that  temperature  to 
ensure  larvae  mortality  rather  than  the 
temperature  and  time  of  the  air  in  the 
chamber? 

A  comment  provided  by  the  ARS 
researchers  who  did  the  research  upon 
which  the  proposed  high-temperature 
forced-air  treatments  were  based 
suggested  the  inclusion  of  a  high- 
temperature  forced-air  treatment  for 
navel  oranges.  The  commenters  stated 
that  research  proving  the  quarantine 
security  of  the  treatment  for  navel 
oranges  was  performed  shortly  after  the 
completion  of  the  research  on  the 
treatments  for  oranges  other  than  navel 
oranges,  tangerines,  and  grapefrxiit.  The 
researchers  also  suggested  changes  to 
clarify  the  prescribed  fruit  sizes.  Finally, 
the  researchers  suggested  adding 
information  to  the  proposed  treatments 
about  fruit  tolerance,  i.e.,  the  maximum 
temperatures  to  which  the  fruit  could  be 
subjected  and  still  maintain  market 
quality. 

After  carefully  considering  the  six 
procedural  questions  and  the 
suggestions  for  clarifying  and  expanding 
the  proposed  treatments,  we  have 
decided  to  change  the  proposed 
treatment  procedures  to  a  single 
treatment  procedure  for  tangerines, 
oranges  (except  navel  oranges),  and 
grapefriiit.  We  beUeve  that  this 
procedure  will  be  an  effective  treatment 
for  these  fruits  and  will  better  ensure 


efficacy  and  consistency  in 
administration  of  the  high-temperature 
forced-air  treatment.  We  have  reviewed 
the  completed  data  concerning  the 
inclusion  of  a  high-temperature  forced- 
air  treatment  for  navel  oranges  provided 
by  ARS  and  have  determined  that  the 
treatment  would  be  effective  for  navel 
oranges  as  well.  Accordingly,  in  the 
near  future  we  will  publish  a  direct  final 
rule  to  allow  its  use  on  navel  oranges. 
We  are  amending  the  PPQ  Treatment 
Manual  to  include  the  treatment  spelled 
out  below.  We  are  also  amending  7  CFR 
300.1  to  show  that  there  has  been  a 
revision  to  the  PPQ  Treatment  Manual. 
We  are  also  amending  §  301.64-10(e)  to 
indicate  that  grapefruit,  oranges  (except 
navel  oranges),  and  tangerines  may  be 
treated  with  high-temperature  forced  air 
as  specified  in  the  PPQ  Treatment 
Manual. 

New  Treatment  Procedure 

The  treatment  must  be  administered 
in  sealed,  insulated  chambers;  the  air 
may  be  heated  in  the  chambers,  or  hot 
air  may  be  introduced  into  the 
chambers.  The  number  of  temperature 
probes  must  be  approved  in  advance 
during  the  chamber  certification 
procedure. 

Place  the  temperature  probes  into  the 
centers  of  the  largest  fruit  in  the  load. 
Place  the  fruit  inside  the  chamber,  seal 
it,  and  begin  the  treatment. 

The  target  temperature  is  44  *C  (111.2 
"F).  Throughout  the  treatment,  record 
the  fruit  center  temperatures  at  least 
once  every  2  minutes.  If  it  takes  less 
than  90  minutes  for  the  fiiiit  to  reach  the 
target  temperature,  the  fruit  must 
remain  at  the  target  temperatiire  for  any 
additional  time  needed  to  reach  90 
minutes,  plus  another  100  minutes.  If 
the  fruit  takes  90  minutes  or  more  to 
reach  the  target  temperature,  the  fruit 
must  remain  at  the  target  temperature 
for  an  additional  100  minutes  only. 

HydrocooUng  after  treatment  is 
optional. 

The  treatment  is  for  fruit  of  the 
following  sizes: 


Fruit  Variety 


Tangerines 


Oranges  (except  navel  oranges 
Grapefruit  


Standard 

Pack 

Ck)unt' 


120 

100 
70 


Container 
Size  (txj) 


1% 
1% 


Maximum 
Weight  (g) 


245  (8.6  oz) 

468  (16.4  oz) 
536  (18.8  oz) 


Maximum 

Diameter 

(in) 


Not  speci- 
fied. 

3' ¥16 

4Vi6 


^  Standard  pack  count  is  an  index  based  on  the  approxinate  number  of  fruit  of  uniform  diameter  that  fit  into  a  bushel  contairwr  of  the  size  indi- 
cated. 
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the  size  indi- 


Examples  of  Treatment  Administration 

1 .  If  the  center  temperature  of  fruit 
located  in  the  coolest  location  inside  a 
forced-air  chamber  required  112 
minutes  to  reach  44  °C,  then  the  total 
treatment  time  for  the  fruit  load  would 
be  212  minutes  (112  minutes  approach 
time  to  target  temperature  +100  minutes 
treatment  time  at  target  temperature). 

2.  If  the  center  temperature  of  fruit 
located  in  the  coolest  location  inside  a 
forced-air  chamber  required  80  minutes 
to  reach  44  °C,  then  the  total  treatment 
time  for  the  fruit  load  would  be  190 
minutes  (80  minutes  approach  time  to 
target  temperature  +  10  additional 
minutes  so  that  approach  time  is  the 
required  90  minutes  in  duration  +  100 
minutes  treatment  time  at  target 
temperature). 

Note:  Tolerance  data  may  be  obtained  from 
the  USDA-ARS  Subtropical  Research  Center, 
Crop  Quality  &  Fruit  Insects,  2301  S. 
International  Blvd.,  Weslaco,  TX  78596,  or 
the  USDA-APHIS-PPQ  Oxford  Plant 
Protection  Center,  901  Hillsboro  Street, 
Oxford.  NC  27565. 

We  developed  the  changes  in 
treatment  procedure  in  consultation 
with  the  ARS  researchers  who 
performed  the  research  upon  which  the 
proposed  procedures  were  based.  The 
new  procedure  is  based  upon  the  same 
research.  As  discussed  below,  we  and 
ARS  believe  the  modifications  address 
the  comments  concerning  placement  of 
[the  temperature  probes,  measurement  of 
internal  fruit  temperature,  fruit  cool- 
down  following  treatment,  variable 
climatic  conditions  at  the  treatment 
facilities,  arrangement  of  the  fruit 
during  treatment,  and  ratio  of  air  space 
and  fruit  volume  in  the  treatment 
chamber. 

We  agree  that  placing  the  temperature 
probes  in  the  centers  of  the  largest  fruit 
in  the  load  to  measure  the  internal 
temperatures  of  the  fruit  instead  of 
placing  the  temperature  probes  in  the 
open  space  of  the  chamber  to  measure 
the  air  temperature  in  the  chamber  is  a 
better  method  of  monitoring  the 
treatment  to  ensure  larvae  mortality. 
Variable  climatic  conditions  at  the 
treatment  facilities  (which  could  cause 
differences  in  the  amount  of  time 
needed  for  fruit  centers  to  reach  the 
target  temperature)  are  of  no 
consequence  now  because  the  new 
procedure  allows  for  a  variable 
approach  time  to  the  target  temperature 
but  requires  a  minimum  approach  time 
of  90  minutes.  Fruit  cool-down  is 
irrelevant  under  the  new  procedure 
because  treating  the  fruit  at  the 
temperature  and  for  the  time  prescribed 
ensures  larvae  mortality,  so  any 
extended  treatment  effect  resulting  from 


cooling  the  fruit  at  room  temperature 
would  be  unnecessary.  Fruit  placement 
in  the  treatment  chamber  and  the  ratio 
of  air  space  and  fruit  volume  does  not 
matter  because,  by  measuring  the  center 
temperatures  of  the  largest  fruit  in  the 
load  as  required  in  the  new  procedure, 
treatment  administrators  will  know  that 
the  fruit  in  the  load  has  been  raised  to 
the  target  temperature.  (Using  the 
procedure  specified  in  the  proposed 
rule,  treatment  administrators  might  not 
know  whether  fruit  in  the  center  of  a 
bulk  bin  had  reached  the  required 
temperature  because  the  proposed 
treatments  called  for  measuring  the 
temperature  of  the  air  in  the  chamber.) 
The  new  procedure  better  describes 
the  required  sizes  of  the  fruit 
undergoing  treatment,  as  requested  by 
the  ARS  researchers  who  did  the 
research  on  the  high-temperature 
forced-air  treatments.  We  are  not 
including  the  fruit  tolerance  information 
suggested  by  the  researchers  because  the 
data  submitted  was  for  fruit  of  different 
sizes  than  those  specified  in  this  rule. 
However,  we  have  provided  two  sources 
that  treatment  administrators  may 
consult  for  information  on  fruit 
tolerance.  We  are  also  not  allowing  the 
treatment  to  be  used  for  navel  oranges 
at  this  time.  However,  as  stated 
previously,  we  have  reviewed  the  data 
provided  by  the  ARS  researchers  and 
have  determined  that  the  treatment 
would  be  effective  for  use  on  navel 
oranges.  In  the  near  future,  we  will 
publish  a  direct  final  rule  to  allow  the 
treatment  to  be  used  on  navel  oranges. 
One  commenter  expressed  concern 
that,  by  removing  from  the  CFR  certain 
treatments  that  are  also  listed  in  the 
PPQ  Treatment  Manual,  we  might  gain 
flexibility  by  elirninating  the  need  to 
publish  treatment  changes  in  the 
Federal  Register,  but  the  result  would 
be  less  industry  input. 

This  commenter  has  misunderstood 
the  effect  of  incorporation  by  reference. 
Because  the  PPQ  Treatment  Manual  is 
incorporated  by  reference  into  the  CFR, 
any  changes  made  to  the  Manual  must 
be  made  in  accordance  with  the 
procedures  for  making  changes  to  the 
CFR.  Therefore,  before  we  make  any 
changes  to  the  treatments  listed  in  either 
the  PPQ  Treatment  Manual  or  in  title  7 
of  the  CFR,  we  must  publish  the 
changes  as  a  proposed  rule  in  the 
Federal  Register  for  public  comment. 

We  are  making  the  proposed 
nonsubstantive  changes  to  paragraphs 

(a)  and  (e)  of  §  301.64-10  to  avoid 
redundancies  with  the  PPQ  Treatment 
Manual.  We  are  also  making  some 
nonsubstantive  changes  to  paragraphs 

(b)  and  (c)  of  §  301.64-10  to  correct 
some  punctuation  and  formatting  errors. 


Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  The  shipping  season  for 
citrus  from  Mexico.  Texas,  and 
California  is  under  way.  Making  this 
ri^le  effective  immediately  will  allow 
interested  producers  and  others  in  the 
marketing  chain  to  benefit  during  this 
year's  shipping  season.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule,  which  allows  the  use  of  a 
process  involving  high-temperature 
forced  air  for  treating  tangerines. 
oranges  (except  navel  oranges),  and 
grapefruit  from  areas  of  Mexico  and  the 
United  States  infested  with  plant  pests 
of  the  genus  Anastrepha  (which 
includes  A.  ludens.  the  Mexican  fruit 
Hy),  could  affect  producers  and 
treatment  administrators  in  areas  in 
Tc-xas  and  California  regulated  for  the 
Mexican  fruit  fly  and  U.S.  citrus  imports 
from  Mexico. 

Regulated  areas  in  Texas  ci  ; 

major  citrus-growing  region  of  the 
United  States.  Four  of  the  five  regulated 
production  areas  in  Texas  were  infested 
in  fiscal  year  (FY)  1996  and  FY  1997. 
Methyl  bromide  fumigation  is  the 
method  used  to  treat  fruit  for  e.xport  and 
for  shipment  to  other  U.S.  citrus- 
growing  areas,  although  other 
treatments  (including  an  ' 
temperature  forced-air  aid 
gr&pefruit)  and  a  bait-sprav  p:  e 

options  available  to  prod;:     • 
than  90  percent  of  the  fri; 
grapefruit:  the  rest  are  orange 
1996.  5.4  million  pounds  ot  (  i 

regulated  areas  of  Texas  were  :  d. 

and  this  amount  increased  to  1m^ 
"million  pounds  in  FY  1997.  Ninety 
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percent  of  the  treated  fruit  is  shipped  to 
California,  and  10  percent,  to  Mexico. 

Eight  fumigation  companies  treat 
citrus  shipped  from  the  regulated  areas 
of  Texas.  The  fumigation  facilities  are 
located  in  the  packing  sheds  of  major 
packing  houses.  Some  are  private 
companies;  others  operate  as 
cooperatives.  All  of  the  fumigation 
companies  can  be  considered  small 
entities  by  Small  Business 
Administration  standards  (annual 
revenue  less  than  $5  million,  averaged 
over  3  years). 

The  use  of  high-temperature  forced  air 
as  an  alternative  treatment  could  lead  to 
a  reduction  in  revenue  for  the 
fumigation  companies,  if  the  new 
treatment  is  found  by  the  growers  to  be 
financially  preferable.  At  growers' 
meetings  in  the  area,  the  possibility  of 
building  and  operating  one  or  two  high- 
temperature  forced-air  treatment 
facilities  as  cooperative  ventures  has 
been  discussed.  However,  the  consensus 
has  been  that  more  information  is 
needed  before  the  sizable  expenditures 
such  facilities  would  require  are  made. 
Major  doubts  remain  in  the  minds  of 
producers  concerning  the  speed  with 
which  the  fruit  could  be  treated  and  the 
risk  of  fruit  being  damaged  by  the  high 
temperatures.  Producers  are  unlikely  to 
replace  fumigation  with  the  proposed 
high-temperature  forced-air  process 
until  these  issues  are  resolved  to  their 
satisfaction. 

The  area  in  California  currently 
infested  with  the  Mexican  fruit  fly  is  in 
San  Diego  County.  Avocados  are  the 
major  crop  in  the  regulated  area. 
Because  this  outbreak  occurred  recently, 
there  is  little  history  of  treatment  for 
movement  of  restricted  articles  from  the 
area. 

Mexico  is  a  major  supplier  of  oranges 
to  the  United  States,  providing  one-third 
or  more  of  all  oranges  imported. 
Tangerine  imports  from  Mexico  are  less 
significant,  while  grapefruit  shipments 
from  Mexico  have  been  minor  or 
nonexistent.  In  1996,  Mexico  exported 
7,633  metric  tons  of  oranges  (worth 
about  S3. 7  million),  2,596  metric  tons  of 
tangerines  (Si. 2  million),  and  109 
metric  tons  of  grapefruit  (388,000)  to  the 
United  States;  the  combined  import 
value  of  the  three  fruits  was  about  S5 
million.  In  1997,  Mexico  exported 
10,461  metric  tons  of  oranges  ($4.9 
million),  4,198  metric  tons  of  tangerines 
(Si. 6  million),  and  no  grapefruit  to  the 
United  States;  the  combined  import 
value  was  about  $6.5  million.  This 
pattern  has  continued  in  the  1998 
export  season,  with  about  9,100  metric 
tons  of  oranges  and  about  3,100  metric 
tons  of  tangerines  entering  the  United 
States  from  Mexico. 


Citrus  imports  from  Mexico  that 
originate  in  certain  areas  of  the  State  of 
Sonora  considered  to  be  free  of  the 
Mexican  fruit  fly  require  only 
certification.  Citrus  imports  from  the 
rest  of  Mexico  are  treated  for 
Anastrepha  species  using  methyl 
bromide  fumigation.  Outside  the 
designated  areas  in  Sonora,  tangerines 
are  the  most  commonly  exported  fruit  to 
the  United  States  because  they  are  not 
as  susceptible  to  damage  from  methyl 
bromide  fumigation  as  are  oranges. 
Conversely,  only  oranges  are  exported  to 
the  United  States  from  the  designated 
areas  of  Sonora. 

The  use  of  high-temperature  forced  air 
as  an  alternative  treatment  will  provide 
an  incentive  for  citrus  producers  outside 
of  Sonora  to  broaden  their  citrus  exports 
to  the  United  States  to  include  oranges 
because  the  phytotoxicity  of  oranges  to 
methyl  bromide  will  no  longer  be  an 
issue.  A  facility  capable  of  treating 
citrus  with  high-temperature  forced  air 
has  been  built  in  Mexico.  Its  use  is 
expected  to  widen  the  citrus  export 
season  for  producers  outside  of  Sonora: 
The  export  season  for  tangerines  from 
Mexico  is  from  November  to  February; 
the  export  season  for  all  citrus  from 
Mexico  is  from  October  to  May  or  June. 

Citrus  producers  in  the  regulated 
areas  in  Texas  are  expected  to  monitor 
the  experiences  of  Mexican  producers 
with  the  new  treatment  and  reassess  its 
future  adoption.  Effects  of  this  rule  on 
fumigation  companies  in  the  regulated 
areas  of  Texas  (and  on  any  fumigation 
companies  that  may  serve  producers  in 
the  newly  regulated  area  in  California) 
are  expected  to  be  negligible  to 
nonexistent.  The  proposed  treatment 
will  provide  another  alternative  for 
producers  and  fumigation  companies. 

Under  these  circumstances,  tne 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 


before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
parts  300  and  301  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150ee.  154,  161.  162. 
and  167;  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  In  §  300.1,  the  section  heading  and 
paragraph  (a)  introductory  text  are 
revised  to  read  as  follow: 

§  300.1     Materials  incorporated  by 
reference. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  November  30, 
1992,  and  includes  all  revisions  through 
January  1,  1999  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd. 
150ee,  150ff,  161.  162,  and  164-167;  7  CFR 
2.22.2.80,  and  371.2(c). 

4.  Section  301.64-10  is  revised  to  read 
as  follows: 

§301.64-10    Treatments. 

Treatments  for  regulated  articles  must 
be  one  of  the  following: 

(a)  Apple,  grapefruit,  orange,  pear, 
plum,  pomegranate,  quince,  and 
tangerine.  Cold  treatment  in  accordance 
with  the  PPQ  Treatment  Manual.  For 
the  full  identification  of  this  standard. 


Done  in  W 
December  19 
Joan  M.  Arm 

Acting  Admi 
Health  Inspa 
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see  §  300.1  of  this  chapter,  "Materials 
incorporated  by  reference". 

(b)  Soil  within  the  dripline  of  plants 
that  are  producing  or  that  have 
produced  fruits  listed  in  §  301.64-2(a). 
Remove  host  fruits  from  host  plants 
prior  to  treatment.  Using  ground 
equipment,  drench  the  soil  under  the 
host  plants  with  5  lb  a.i.  diazinon  per 
acre  (0.12  lb  or  2  oz  avdp  per  1,000  ft  2) 
mixed  with  130  gal  of  water  per  acre  (3 
gal  per  1,000  ft  2).  Apply  at  14-  to  16-day 
intervals  as  needed.  Repeat  appUcations 
if  infestaUons  become  established.  In 
addition  to  the  above,  follow  all  label 
directions  for  diazinon. 

(c)  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  area, 
and  that  produces  regulated  articles, 
must  receive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6-  to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest)  to  allow  for  completion  of  egg 
and  larvae  development  of  the  Mexican 
fruit  fly.  Determination  of  the  time 
period  must  be  based  on  the  day  degrees 
model  for  Mexican  buit  fly.  Once 
treatment  has  begim,  it  must  continue 
through  the  heu^rest  period.  The 
malathion  bait  spray  treatment  must  be 
appUed  by  aircraft  or  ground  equipment 
at  a  rate  of  2.4  oz  of  technical  grade 
malathion  and  9.6  oz  of  protein 
hydrolysate  per  acre. 

(d)  Grapefruit  and  oranges.  Methyl 
bromide  in  accordance  with  the  PPQ 
Treatment  Manual. 

(e)  Grapefruit,  oranges  (except  navel 
oranges),  and  tangerines.  High- 
temperature  forced  air  in  accordance 
with  the  PPQ  Treatment  Manual. 

Done  in  Washington,  DC,  this  2nd  day  of 
December  1998. 

foan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  98-32589  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

tDocket  No.  98-MM-263-nAD;  Amendment 
39-10930;  AD  98-13-12  R1] 

RIN  212a-AA64 

Airworttilness  Directives;  Boeing 
Model  737,  747,  757,  767,  and  777 
Series  Airplanes 

,  AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737, 
747,  757,  767,  and  777  series  airplanes, 
that  currently  requires  a  one-time 
inspection  to  detect  discrepancies  of  the 
fasteners  that  connect  the  pushrods  to 
the  rudder  pedal  assemblies;  and 
corrective  actions,  if  necessary.  That  AD 
was  prompted  by  reports  of  loose  and 
missing  fasteners  due  to  incorrect 
installation.  The  actions  specified  by 
that  AD  are  intended  to  prevent  loss  of 
rudder  control,  jamming  of  the  rudder 
system,  uncommanded  movement  of  the 
rudder  system,  and  consequent  reduced 
controUabiUty  of  the  airplane,  due  to 
loose  or  missing  fasteners  that  connect 
the  pushrods  to  the  rudder  pedal 
assembhes.  This  amendment  clarifies 
certain  procedures  for  the  required 
inspection  and  expands  the 
apphcabihty  to  include  additional 
airplanes,  which  are  not  currently  on 
the  U.S.  Register. 
DATES:  Effective  December  28, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
28, 1998. 

The  incorporation  by  reference  of 
certain  other  publications  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  6,  1998  (63  FR  33246, 
June  18, 1998). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
263-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Jones,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 


SUPPLEMENTARY  INFORMATION:  On  June 
11, 1998,  the  FAA  issued  AD  98-13-12, 
amendment  39-10600  (63  FR  33246, 
June  18, 1998),  appficable  to  certain 
Boeing  Model  737.  747,  757,  767,  and 
777  series  airplanes.  That  AD  requires  a 
one-time  inspection  to  detect 
discrepancies  of  the  fasteners  that 
connect  the  pushrods  to  the  rudder 
pedal  assemblies;  and  corrective 
actions,  if  necessary.  That  action  was 
prompted  by  reports  of  loose  and 
missing  fasteners  due  to  incorrect 
installation.  The  requirements  of  that 
AD  are  intended  to  prevent  loss  of 
rudder  control,  jamming  of  the  rudder 
system,  imcommanded  movement  of  the 
rudder  system,  and  consequent  reduced 
controllability  of  the  airplane,  due  to 
liKise  or  missing  fasteners  that  coimect 
the  pushrods  to  the  rudder  pedal 
assembhes. 

Actions  Since  Issuance  of  the  AD 

Since  the  issuance  of  that  AD,  the 
FAA  has  become  aware  that  paragraph 
(a)  of  the  rule  misidentifies  the  area  to 
be  inspected.  Currently,  that  AD 
specifies  that  operators  are  to  inspect 
the  fasteners  that  cormect  the  "forward" 
ends  of  the  pushrods  to  the  rudder 
pedal  assemblies.  However,  the  FAA 
intended  to  omit  any  reference  to  either 
the  forward  ends  or  the  rear  ends  of  the 
pushrods.  (For  certain  models,  the 
forward  end  of  the  pushrod  is  the 
subject  inspection  area;  for  other 
models,  the  rear  end  of  the  pushrod  is 
the  subject  inspection  area.)  Therefore, 
the  FAA  has  revised  paragraph  (a)  of  the 
rule  to  identify  "the  ends"  of  the 
ptishrods  as  the  appropriate  area  for  the 
required  inspection. 

New  Service  Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
27A2368,  Revision  1,  dated  May  7, 
1998,  and  Revision  2,  dated  May  28, 
1998  (for  Boeing  Model  747  series 
airplanes).  Revision  1  adds  part 
numbers  and  respective  torque  value 
specifications  for  the  nuts  for  the  rudder 
pedal  pushrods;  these  specifications  had 
been  inadvertently  omitted  from  the 
original  version  of  that  alert  service 
bulletin.  Revision  2  identifies  three 
Model  747  series  airplanes  that  had 
been  incorrectly  omitted  from  the 
effectivitv  fisting  in  Boeing  Alert 
Se'rvice  Bulletin  747-27A2368,  dated 
March  26, 1998  (which  is  cited  in  the 
existing  AD  as  the  appropriate  source  of 
service  information  for  affected  Model 
747  series  airplanes).  The  inspection 
procedures  described  in  Revisions  1  and 
2  are  identical  to  those  described  in  the 
original  version  of  the  alert  service 
bulletin.  The  only  change  made  by 
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Revision  1  is  to  add  specifications  for 
certain  parts.  The  only  change  made  by 
Revision  2  is  to  expand  the  effectivity  to 
include  additional  airplanes. 

In  addition,  the  FAA  has  reviewed 
and  approved  Boeing  Alert  Service 
Bulletin  777-27A0029,  Revision  1. 
dated  October  1.  1998  (for  Model  717 
series  airplanes),  which  deletes  a 
reference  to  the  Boeing  Standard 
Overhaul  Practices  Manual.  The  torque 
range  in  the  manual  was  higher  than 
required  for  the  nut  in  this  application; 
however,  the  low-end  torque  specified 
in  that  alert  service  bulletin  has  not 
changed.  Revision  1  also  expands  the 
effectivity  to  include  additional 
airplanes. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  loss  of  rudder  control,  jamming 
of  the  rudder  system,  uncommanded 
movement  of  the  rudder  system,  and 
consequent  reduced  controllability  of 
the  airplane,  due  to  loose  or  missing 
fasteners  that  connect  the  pushrods  to 
the  rudder  pedal  assemblies.  This  AD 
revises  AD  98-13-12  to  continue  to 
require  a  one-time  inspection  to  detect 
discrepancies  of  the  fasteners  that 
connect  the  pushrods  to  the  rudder 
pedal  assemblies;  and  corrective 
actions,  if  necessary.  In  addition,  this 
action  clarifies  the  inspection 
procedures  and  expands  the 
applicability  to  include  additional 
airplanes,  which  are  not  currently  on 
the  U.S.  Register.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  applicable  alert 
service  bulletin. 

In  accordance  with  various  bilateral 
airworthiness  agreements  with  countries 
around  the  world,  the  FAA  is  obligated 
to  advise  foreign  airworthiness 
authorities  of  unsafe  conditions 
identified  in  products  manufactured  in 
the  United  States;  the  issuance  of  AD's 
is  the  means  by  which  the  FAA  satisfies 
this  obligation. 

Cost  Impact 

There  are  approximately  5,572 
airplanes  of  the  affected  design  in  the 
worldwide  fieet.  The  FAA  estimates  that 
1,477  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $88,620.  or  $60  per 
airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Operators  should  note  that  none  of 
the  airplanes  added  by  this  action  is  on 
the  U.S.  Register.  The  airplanes  added 
to  the  applicability  by  this  revised  AD 
currently  are  operated  by  non-U. S. 
operators  under  foreign  registry; 
tberefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  revised  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  the  three  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Determination  of  Rule's  Effective  Date 

Because  none  of  the  airplanes  added 
by  this  action  is  on  the  U.S.  Registry, 
this  revision  will  not  increase  the 
burden  on  U.S.  operators  beyond  the 
requirements  of  the  existing  AD.  For 
this  reason,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  unnecessary,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days  after  • 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-263-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1^  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10600  (63  FR 
33246,  June  18,  1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 


737-27A12 
747-27A23( 
757-27A01; 
767-27A01I 
777-27A0a 
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amendment  39-10930,  to  read  as 
follows: 

98-13-12  Rl  Boeing:  Amendment  39-10930. 
Docket  98-NM-263-AD.  Revises  AD  98- 
13-12.  Amendment  39-10600. 
Applicability:  Model  737,  747,  757.  767, 

and  777  series  airplanes;  as  listed  in  the 

following  Boeing  alert  service  bulletins; 

certificated  in  any  category. 


Alert  Service  Bulletin 

Date 

737-27A1212  

Mar.  26  1998 

747-27A2368.  Revision  2  ... 
757-27A01 28  

May  28,  1998. 
Mar  26  1998 

767-27A0156  

///-27A0029.  Revision  1  ... 

Mar.  26,  1998. 
Oct.  1.  1998. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wrhether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
lepaiied  so  that  the  performance  of  the 
requirements  of  this  AD  is  aHected,  the 
owner/opterator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  rudder  control,  jamming 
!  of  the  rudder  system,  uncommanded 
movement  of  the  rudder  system,  and 
consequent  reduced  controllability  of  the 
airplane,  due  to  loose  or  missing  fasteners 
that  connect  the  pushrods  to  the  rudder 
pedal  assemblies,  accomplish  the  following: 

(a)  Within  90  days  after  July  6, 1998  (the 

j  effective  date  of  AD  98-13-12,  amendment 
39-10600),  perform  a  one-time  inspection  to 
detect  discrepancies  of  the  fasteners  that 
connect  the  ends  of  the  pushrods  to  the 
rudder  ptedal  assemblies:  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-27A1212, 
dated  March  26,  1998;  747-27A2368,  dated 
March  26, 1998,  Revision  1,  dated  May  7, 
1998,  or  Revision  2,  dated  May  28, 1998; 
757-27A0128,  dated  March  26, 1998;  767- 
27A0156,  dated  March  26, 1998;  or  777- 
27A0029,  Revision  1,  dated  October  1, 1998; 
•s  applicable. 

(1)  If  no  discrepancy  is  detected,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  perform  the  applicable 
corrective  action  in  accordance  with  the 
applicable  alert  service  bulletin. 

Note  2:  For  Boeing  Model  777  series 
airplanes,  inspection  and  corrective  action 
performed  prior  to  the  effective  date  of  this 
AD  in  accordance  with  Boeing  Alert  Service 
Bulletin  777-27A0029,  dated  March  26, 
1998,  are  considered  acceptable  for 
compliance  with  the  applicable  requirements 
of  paragraph  (a)  of  this  AD. 

(b)  Submit  a  report  of  inspection  findings 
(discrepant  findings  only)  to  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 


FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (425)  227-1181;  and  to  the 
Boeing  Commercial  Airplane  Group, 
Attention:  Manager,  Airline  Support,  P.O. 
Box  3707,  Seattle,  Washington  98124-2207; 
at  the  applicable  time  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  The  report  must 
include  a  description  of  any  discrepancy 
found,  the  airplane  serial  number,  and  the 
total  number  of  landings  and  flight  hours 
accumulated  on  the  airplane.  Discrepant 
findings  include,  but  are  not  limited  to,  loose 
or  missing  fasteners,  inadequately  torqued 
fasteners,  and  fasteners  incorrectly  installed 
on  the  pedal  assemblies  or  pushrod  bearing 
surfaces.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.G. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  insp»ection 
is  accomplished  after  July  6,  1998:  Submit 
the  report  within  10  days  after  performing 
the  inspection  required  by  paragraph  (a)  of 
this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  July  6, 1998: 
Submit  the  report  within  10  days  after  the 
effective  date  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insfjector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  bom  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with: 

•  Boeing  Alert  Service  Bulletin  737- 
27A1212,  dated  March  26, 1998; 

•  Boeing  Alert  Service  Bulletin  757- 
27A0128,  dated  March  26,  1998; 

•  Boeing  Alert  Service  Bulletin  767- 
27A0156,  dated  March  26,  1998; 

•  Boeing  Alert  Service  Bulletin  777- 
27A0029,  Revision  1,  dated  October  1. 1998; 

•  Boeing  Alert  Service  Bulletin  747- 
27A2368.  dated  March  26, 1998; 

•  Boeing  Alert  Service  Bulletin  747- 
27A2368,  Revision  1,  dated  May  7, 1998;  or 

•  Boeing  Alert  Service  Bulletin  747- 
27A2368,  Revision  2,  dated  May  28,  1998. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-27A2368, 
Revision  1,  dated  May  7, 1998;  Boeing  Alert 
Service  Bulletin  747-27A2368,  Revision  2, 
dated  May  28, 1998;  and  Boeing  Alert  Service 
Bulletin  777-27A0029,  Revision  1.  dated 
October  1, 1998,  is  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.G.  552(a)  and  1  GFR  part  51. 


(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-27A1212, 
dated  March  26, 1998;  Boeing  Alert  Service 
Bulletin  757-27A0128,  dated  March  26, 
1998;  Boeing  Alert  Service  Bulletin  767- 
27A0156.  dated  March  26,  1998:  and  Boeing 
Alert  Service  Bulletin  747-27A2368,  dated 
March  26,  1998:  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of  July 
6,  1998  (63  FR  33246,  June  18,  1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
December  28,  1998. 

Issued  in  Renton,  Washington,  on 
November  30,  1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-32360  Filed  12-9-98;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federar  Aviation  Administration 

14CFRPart39 

[Dodcet  No.  97-NM-153-AD;  Amendment 
39-10833;  AD  98-2&-07] 

RiVl  2120-AA64 

Airworthiness  Directives;  AirtHis  Model 
A300-600  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300-600  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracks  in 
the  angle  fitting  at  frame  40  of  the  center 
wing  box,  and  corrective  actions,  if 
necessary;  and  eventual  modification  of 
that  angle  fitting,  which  terminates  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  cracks  in  the  center 
wing  box  angle  fitting,  which  could 
result  in  the  failure  of  the  center  wing 
box  at  frame  40,  and  consequent 
reduced  structural  integrity  of  the 
airplane. 
DATES:  Effective  January  14,  1999. 

The  incorporation  by  reference  of 
ceftain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
1999. 
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ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  N\V.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300-600  series  airplanes  vv^as 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  14,  1998 
(63  FR  55063).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
cracks  in  the  angle  fitting  at  frame  40  of 
the  center  wing  box,  and  corrective 
actions,  if  necessary;  and  eventual 
modification  of  that  angle  fitting,  which 
would  terminate  the  repetitive 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  54  Model 
A300-600  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  36  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 


these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $116,640,  or 
$2,160  per  airplane,  per  inspection 
cycle. 

It  will  take  approximately  754  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$11,605  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$3,069,630,  or  $56,845  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-07  Airbus:  Amendment  39-10933. 
Docket  97-NM-153-AD, 
Applicability:  Model  A300-600  series 
airplanes  on  which  Airbus  Modification 
10453  has  not  been  installed;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracks  in  the  center  wing  box 
angle  fitting,  which  could  result  in  the  failure 
of  the  center  wing  box  at  frame  40,  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  the 
threshold  specified  in  Table  1  of  this  AD,  as 
applicable,  or  within  1.500  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later;  Perform  a  detailed  visual,  eddy 
current,  or  liquid  penetrant  inspection  to 
detect  cracking  in  the  angle  fitting  of  frame 
40  (both  left  and  right),  with  the  nut 
removed,  in  accordance  with  Airbus  Service 
Bulletin  A300-57-6052,  Revision  1,  dated 
July  22,  1996.  Thereafter,  repeat  the 
inspections  at  the  interval  specified  in  Table 
1  of  this  AD,  as  applicable,  until  the  actions 
required  by  paragraph  (c)  of  this  AD  have 
been.accomplished. 


1.7-9.  11-1£ 
2-6.  10.  16-1 


lohn  W.  McG 

Acting  Mana^ 
.  Directorate,  A 
tPR  Doc.  98-: 
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Table  1 


Average  flight  time  (AFT):  flight  hours/flight  cycles 


Eddy  current/ 

Threshold 

Visual 

mspec- 

liquid 

pene- 

(flight  cycles) 

tkjn  interval 
(flight  cycles) 

trant  Inspec- 
tion Interval 

(flight  cycles) 

*      5,900 

4,700 

5.300 

5,600 

4,400 

4.900 

5,200 

4.100 

4,600 

4.800 

3,800 

4.200 

4.400 

3,500 

3,900 

4,000 

3.200 

3,500 

3,600 

2,800 

3,200 

3,200 

2,500 

2,800 

2,800 

2,200 

2.500 

2.10-2.49 
2.50-2.99 
8.00-3.49 
S.50-3.99 
4.00-4.49 
4.50^.99 
5.00-5.49 
5.50-6.99 
e.00-6.50 

■i 
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(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  hirther  flight,  accomplish 
follow-on  corrective  actions  in  accordance 
with  the  procedures  specified  in  Airbus 
Service  Bulletin  A300-5 7-6052,  Revision  1. 
dated  July  22.  1996. 

I     (c)  Within  4  years  after  the  effective  date 
I  of  this  AD,  modify  the  angle  fitting  at  frame 
40  (both  left  and  right)  in  accordance  with 
Airbus  Service  Bulletin  A300-57-6053, 
Revision  1,  dated  October  31. 1995. 
Accomplishment  of  the  modification 
Constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(d)  If  any  crack  is  found  during  an 
Inspection  required  by  paragraph  (a)  of  this 


AD.  and  the  applicable  service  bulletin 
specifies  to  contact  the  manufacturer  for  an 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transfxirt  Airplane  Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-6052,  Revision  1.  dated  July  22, 
1996;  and  Airbus  Service  Bulletin  A30O-57- 
6053,  Revision  1,  dated  October  31, 1995. 
which  contains  the  following  list  of  effective 
pages: 


Page  No. 


Revision  level 
*   shown  on 
page 


Date  shown  on  page 


1,  7-9,  11-15.  19-24,  35,  36.  41.  42.  45-47 
2-6,  10,  16-18,  25-34,  37-40.  43,  44 


1 
Original 


October  31.  1995. 
February  21.  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  p>art  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31 707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  95- 
111-181(B)  Rl.  dated  October  23, 1996. 

(h)  This  amendment  becomes  effective  on 
January  14, 1999. 

.  Issued  in  Renton,  Washington,  on 
December  2. 1998. 
lohn  W.  McGraw, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
PTI  Doc.  98-32623  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-237-AD;  Amendment 
39-10935;  AD  98-25-09] 

RIN  212anAA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-7  and  DHC-8  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E>OT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-7  and  DHC-8  series  airplanes,  that 
requires  a  one-time  visual  inspection  to 
determine  the  serial  number  of  the  brake 
shuttle  valves  of  the  main  landing  gear 
(MLG);  and  replacement  of  the  filter 
fittings  with  new  filter  fittings,  if 


necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
ciyil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  proper  filter 
fittings  are  installed.  Installation  of 
improper  filter  fittings  could  result  in 
failure  of  the  brake  shuttle  valves,  and 
consequent  loss  of  brake  effectiveness, 
which  could  reduce  controllability  of 
the  airplane  during  taxi,  takeo^,  and 
landing  roll. 

DATES:  Effective  January  14, 1999. 

The  incorporation  by  reference  of 
certain  publications  fisted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
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examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NVV..  suite 
700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  E.  Gallo,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7510;  fa.x 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-7  and  DHC-8  series 
airplanes  was  published  in  the  Federal 
Register  on  October  2,  1998  (63  FR 
52994).  That  action  proposed  to  require 
a  one-time  visual  inspection  to 
determine  the  serial  number  of  the  brake 
shuttle  valves  of  the  main  landing  gear 
(MLG);  and  replacement  of  the  filter 
fittings  with  new  filter  fittings,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  260  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $15,600,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-09  Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-10935. 
Docket  98-NM-237-AD. 

Applicability:  Model  DHC-7-1,  -100,  -101, 
-102,  and  -103  series  airplanes,  having 
serial  numbers  (S/N)  003  through  113 
inclusive;  and  Model  DHC-8-100,  -200, 
and  -300  series  airplanes,  having  S/N's 
003  through  498  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  brake  shuttle 
valves,  and  consequent  loss  of  the  brake 
effectiveness,  due  to  installation  of  improper 
filter  fittings,  which  could  reduce 
controllability  of  the  airplane  during  taxi, 
takeoff,  and  landing  roll,  accomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  serial  numbers  of 
the  brake  shuUle  valves  of  the  main  landing 
gear  (MLG),  in  accordance  with  Bombardier 
Alert  Service  Bulletin  SB.  A7-32-102, 
Revision  "A,'  dated  November  26,  1997  (for 
Model  DHC-7  series  airplanes),  or  S.B.  A8- 
32-139,  Revision  'A,'  dated  December  19, 
1997  (for  Model  DHC-8  series  airplanes),  as 
applicable.  If  any  brake  shuttle  valve  having 
S/N  2162A  through  2244A  inclusive  is 
installed,  prior  to  further  flight,  replace  the 
filter  fittings  with  new  filter  fittings,  in 
accordance  with  the  applicable  alert  service 
bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  brake  shuttle  valve 
having  part  number  5084-1  on  any  airplane, 
unless  it  has  been  inspected  and  any 
defective  filter  fitting  replaced,  in  accordance 
with  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Bombardier  Alert 
Service  Bulletin  S.B.  A7-32-102,  Revision 
'A,'  dated  November  26,  1997,  or  Bombardier 
Alert  Service  Bulletin  S.B.  A8-32-139, 
Revision  'A,'  dated  December  19,  1997,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
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Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NVV..  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
05,  dated  March  2,  1998. 

(f)  This  amendment  becomes  effective  on 
January  14, 1999. 

Issued  in  Renton,  Washington,  on 
December  2,  1998. 
John  W.  M cGraw, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification'Service. 
IFR  Doc.  98-32622  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-216-AD;  Amendment 
39-10934;  AD  98-25-08] 

RiN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  BAe  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes.  This 
amendment  requires  repetitive 
inspections  to  detect  wear  damage  on 
the  nosewheel  steering  control  cables 
located  in  the  nosewheel  bay  of  the  nose 
landing  gear  (NLG);  repetitive  testing  of 
the  cable  pulleys  to  detect  seizing;  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  nosewheel 
steering  control  cables,  which  could 
result  in  loss  of  the  nosewheel  steering 
or  collapse  of  the  NLG,  and  possible 
injury  to  the  flightcrew  and  passengers. 

DATES:  Effective  January  14,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 


13850  Mclearen  Road,  Herndon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
on  October  15,  1998  (63  FR  55350).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  wear  damage  on 
the  nosewheel  steering  control  cables 
located  in  the  nosewheel  bay  of  the  nose 
landing  gear  (NLG);  repetitive  testing  of 
the  cable  pulleys  to  detect  seizing;  and 
corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,200,  or 
$120  per  airplane,  per  inspection  cycle. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$775  per  airplane.  Based  on  these 


figures,  the  cost  impact  of  the 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $10,150,  or 
$1,015  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-08  British  Aerospace  Regional 
Aircraft  (Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
10934.  Docket  9a-NM-21&-AD. 
Applicability:  Model  ATP  airplanes, 
constructor's  numbers  2002  through  2063 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nosewheel 
steering  control  cables,  which  could  result  in 
loss  of  the  nosewheel  steering  or  collapse  of 
the  nose  landing  gear  (NLG),  and  possible 
injury  to  the  flightcrew  and  passengers, 
accomplish  the  following: 

(a)  Perform  a  visual  and  tactile  inspection 
of  the  nosewheel  steering  control  cables 
located  in  the  nosewheel  bay  of  the  NLG  to 
detect  excessive  wear,  and  test  the  cable 
pulleys  for  seizing,  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-32- 
91,  dated  May  19,  1998;  at  the  applicable 
time  specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD.  Thereafter,  repeat  the  inspection  and 
test  at  intervals  not  to  exceed  1,800  flight 
hours,  or  2,400  landings,  whichever  occurs 
first. 

(1)  For  airplanes  on  which  the  nosewheel 
steering  control  cables  have  accumulated 
6,000  or  more  total  flight  hours,  or  8,000  or 
more  total  landings  as  of  the  effective  date  of 
this  AD,  and  for  airplanes  on  which  the  time- 
in-service  of  the  nosewheel  steering  control 
cables  is  unknown:  Inspect  and  test  within 
600  flight  hours  or  800  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(2)  For  airplanes  on  which  the  nosewheel 
steering  control  cables  have  accumulated  less 
than  6,000  total  flight  hours  or  8,000  total 
landings  as  of  the  effective  date  of  this  AD: 
Inspect  and  test  within  900  flight  hours  or 
1,200  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  first. 

(b)  If  any  cable  wear  is  outside  the  limits 
specified  in  British  Aerospace  Service 
Bulletin  ATP-32-91,  dated  May  19, 1998,  or 
if  any  discrepant  pulley  is  detected  during 
any  insptection  or  test  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  replace 
the  discrepant  cable  or  pulley  with  a  new 
component  in  accordance  with  the  service 
bulletin.  Thereafter,  continue 


accomplishment  of  the  actions  required  by 
paragraphs  (a)  and  (c)  of  this  AD  at  the 
intervals  specified  in  those  paragraphs. 

(c)  Replace  the  nosewheel  steering  control 
cables  with  new  cables  at  the  later  of  the 
times  specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-32-91, 
dated  May  19, 1998.  Thereafter,  repeat  the 
replacement  at  intervals  not  to  exceed  6,000 
total  flight  hours  or  8,000  total  landings  on 
the  nosewheel  steering  cables,  whichever 
occurs  first. 

(1)  Within  900  flight  hours  or  1,200 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  Prior  to  the  accimiulation  of  6,000  total 
flight  hours  or  8,000  total  landings  on  the 
nosewheel  steering  cables,  whichever  occurs 
first. 

Note  2:  Accomplishment  of  the  initial 
insp>ection  or  initial  replacement  of  the 
nosewheel  steering  control  cables  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin 
ATP-A32-90,  dated  March  21,  1998,  is 
considered  acceptable  for  compliance  with 
the  initial  inspection  or  initial  replacement 
required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
TransfKJrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-32-91,  dated  May  19,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  &x)m  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-05-98. 

(g)  This  amendment  becomes  effective  on 
January  14,  1999. 


Issued  in  Renton,  Washington,  on 
December  2, 1998. 
John  W.  McGraw, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-32621  Filed  12-9-98;  8:45  am] 
BILUNQ  CODE  4nO-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9a-NM-348-AD;  Amendment 
39-10937;  AD  98-25-11] 

RIN  2120-AA64 

Airwortttiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  McDonnell  Douglas 
Model  MD-11  series  airplanes.  This 
action  requires  a  one-time  inspection  to 
detect  discrepancies  at  certain  areas 
around  the  entry  light  connector  of  the 
sliding  ceiling  panel  above  the  forward 
passenger  doors,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that  damaged 
electrical  wires  were  found  above  the 
forward  passenger  doors  due  to  flapper 
panels  moving  inboard  and  chafing  the 
electrical  wire  assembhes  of  this  area. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  such  chafing,  which 
could  result  in  an  electrical  fire  in  the 
passenger  compartment. 
DATES:  Effective  December  28,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  8, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
348-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Port  wood,  Aerospace  Engineer, 


ANM-130L, 
Directorate, 
Certification 
Boulevard,  I 
telephone  (5 
627-5210. 
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ANM-130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5347;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  practice  of  re-examining  all  aspects 
iof  tie  service  experience  of  a  particular 
aircraft  whenever  an  accident  occurs, 
the  FAA  has  become  aware  that 
damaged  electrical  wrires  were  found 
above  the  forward  left-  and  right-hand 
passenger  doors  on  a  McDonnell 
Douglas  Model  MD-1 1  series  airplane 
during  a  regularly  scheduled  heavy 
imaintenance  visit,  hivestigation 
revealed  that,  when  the  passenger  doors 
are  raised  to  the  open  position,  the 
Qapper  panels  above  the  passenger 
doors  move  inboard  and  chafe  the 
electrical  wire  assemblies  of  this  area. 
This  condition,  if  not  corrected,  could 
lead  to  an  electrical  fire  in  the  passenger 
compartment. 

This  incident  is  not  considered  to  be 
Inelated  to  a  recent  accident  that 
occurred  off  the  coast  of  Nova  Scotia 
involving  a  McDonnell  Douglas  Model 
MD-1 1  series  airplane.  The  cause  of  that 
accident  is  still  luider  investigation. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-1 1  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  chafing  of  the 
electrical  wires  above  the  forward 
passenger  doors,  which  could  result  in 
an  electrical  fire  in  the  passenger 
compartment.  This  AD  requires  a  one- 
time visual  inspection  to  detect 
discrepancies  (including,  but  not 
limited  to,  frayed,  chafed,  or  nicked 
i*rires  and  wire  insulation)  in  the  areas 
iUsted  below;  and  repair,  if  necessary: 

1.  At  the  area  around  the  entry  light 
connector  of  the  sUding  ceiling  panel 
above  the  forward  left  passenger  door 
(IL)  at  station  location  x  =  24.75,  y  = 
435,  and  z  =  64.5;  and 

2.  At  the  area  above  the  forward  right 
ipassenger  door  (IR)  at  station  location  x 
1^  -  30,  y  =  430,  and  z  =  70  in  the  area 
^f  bracket  part  number  4225419-1. 

This  AD  also  requires  operators  to 
submit  a  report  of  the  inspection  results 
to  the  FAA. 

Ikiteriin  Action 

This  is  considered  to  be  interim 
action  luitil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
fiulher  rulemaking. 


Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vsrith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stfimped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-348-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft;25-ll     McDonnell  Douglas:  Amendment 

»  39-10937.  Docket  98-NM-348-AD. 

Applicability:  All  Model  MD-11  series 
aiqslanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pterformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  certain  electrical 
wires  above  the  forward  passenger  doors, 
which  could  result  in  an  electrical  fire  in  the 
passenger  compartment,  accomplish  the 
following: 
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(a)  Within  10  days  after  the  effective  date 
of  this  AD,  fterform  a  visual  inspection  to 
detect  discrepancies  that  include  but  are  not 
limited  to  frayed,  chafed,  or  nicked  wires  and 
wire  insulation  in  the  areas  sp>ecified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  At  the  area  around  the  entry  light 
connector  of  the  sliding  ceiling  panel  above 
the  forward  left  passenger  door  (IL)  at  station 
location  x  =  24.75,  y  =  435,  and  z  =  64.5;  and 

(2)  At  the  area  above  the  forward  right 
passenger  door  (IR)  at  station  location  x  = 
-30,  y  =  430,  and  z  =  70  in  the  area  of  bracket 
part  number  4225419-1. 

(b)  If  any  discrepancy  is  detected  during 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  repair 
in  accordance  with  Chapter  20,  Standard 
Wiring  Practices  of  the  MD-11  Wiring 
Diagram  Manual,  dated  January  1,  1998. 

(c)  Within  10  days  al^er  accomplishing  the 
visual  inspection  required  by  paragraph  (a)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  p>ositive  and  negative  findings) 
to  the  Manager,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone  (562) 
627-5350;  fax  (562)  627-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
December  28,  1998. 

Issued  in  Renton,  Washington,  on 
December  3, 1998. 
lohn  W.  McGraw, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-32791  Filed  12-9-98;  8:45  am] 
BILLING  CODE  4010-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Ooclcet  No.  9a-ASO-17] 

Establishment  of  Class  E2  Airspace; 
Atlanta  Deitalb-Peachtree  Airport,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E2  airspace  at  Atlanta.  GA,  for  the 
Dekalb-Peachtree  Airport.  An  automated 
weather  observing  system  transmits  the 
required  weather  observations 
continuously  to  The  William  B. 
Hartsfield,  Atlanta  International  Airport 
Traffic  Control  Tower,  the  controlling 
facihty  for  the  airport,  when  the  Dekalb- 
Peachtree  Airport  Traffic  Control  Tower 
is  closed.  Therefore,  the  airport  now 
meets  the  criteria  for  Class  E2  surface 
area  airspace.  The  Class  E  airspace  will 
consist  of  that  airspace  extending 
upward  from  the  surface  to  but  not 
including  700  feet  within  a  4-mile 
radius  of  Dekalb-Peachtree  Airport. 
EFFECTIVE  DA^:  0901  UTC,  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton.  Manager.  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  15.  1998,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71}  by  establishing  Class  E2 
airspace  at  Atlanta,  GA,  (63  FR  55354). 
This  action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Dekalb- 
Peachtree  Airport.  Designations  for 
Class  E2  airspace  extending  upward 
from  the  surface  of  the  earth  are 
published  in  FAA  Order  7400. 9F  dated 
September  10, 1998.  and  effective 
September  16. 1998.  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comment  objecting  to  the  proposal 
was  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabhshes  Class  E2  airspace  at 


Atlanta.  GA  for  the  Dekalb-Peachtree 
Airport.  An  automated  weather 
observing  system  transmits  the  required 
weather  observations  continuously  to 
The  William  B.  Hartsfield.  Atlanta 
International  Airport  Traffic  Control 
Tower,  the  controlUng  facility  for  the 
airport,  when  the  Dekalb-Peachtree 
Airport  Traffic  Control  Tower  is  closed. 
Therefore,  the  airport  now  meets  the 
criteria  for  Class  E2  surface  area 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendment  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§7.1.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6002  Qass  E  Airspace  Designated 
as  Surface  Areas 


ASOGAE2    Atlanta  Dekalb-Peachtree 
Airport,  GA  [New] 

Atlanta  Dekalb-Peachtree  Airport 


(Lat.  33''52'3 
Within  a  4-rr 
Peachtree  Airp 
is  effective  dur 
times  establish 
Airmen.  The  el 
therefore  be  co 
Alrporl/Facilit 
*         *         * 

ilKsued  in  Col 
November  25, 
Nancy  B.  Shell 

Acting  Manage 
Region. 

IFR  Doc.  98-32 
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0103.40113, 
CFR, 1959- 


(Lat.  33'>52'30"N,  long.  84°18'08"W) 
Within  a  4-mile  radius  of  the  Dekalb- 
Peachtree  Airpwrt.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
therefore  be  continuously  published  in  the 
Alfport/Facility  Directory. 
***** 

il^sued  in  College  Park,  Georgia,  on 
November  25,  1998. 
Nancy  B.  Shellon, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  98-32820  Filed  12-9-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91  and  121 
General  Operating  and  Flight  Rules 

CFR  Correction 

In  Title  14  of  the  Code  of  Federal 
Regulations,  parts  60  to  139,  revised  as 
of  Jan.  1, 1998,  make  the  following 
corrections: 

1.  On  page  173,  left  column,  the  date 
in  Sec.  9  of  the  effective  date  note  for 
SFAR  No.  50-2  is  corrected  to  read 
"January  31,  1999". 

2.  On  page  261,  in  Appendix  G  to  part 
91,  right  column,  under  Section  2. 
Aircraft  Approval,  in  paragraphs  (c) 
(2)(i),  (ii),  (3)(i)  and  (ii)  the  symbol  "#" 
is  corrected  to  read  "±". 

3.  On  page  452,  §  121.402,  paragraph 
(a),  add  the  word  "flight"  between  the 
words  "provide"  and  "training"  in  the 
sixth  line. 

4.  On  page  520,  §  121.713,  paragraph 
(b)(2),  "§  119.35"  is  corrected  to  read 
"§119.36". 

BH.UNG  CODE  1S05-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  141 
Pilot  Schools 

CFR  Correction 

In  Title  14  of  the  Code  of  Federal 
Regulations,  parts  140  to  199,  revised  as 
of  Jan.  1, 1998,  page  22,  Appendix  A  to 
part  141,  paragraph  4(a)  is  corrected  by 
removing  the  words  "as  provided  in 
section  No.  5  of  this  appendix" 
beginning  in  the  third  line,  and  moving 
them  to  line  6  after  the  word  "training". 

BH.UNG  CODE  1S0S-01-D 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Requests  for  Exemptive,  No-Action 
and  Interpretative  Letters 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  adopting  Rule  140.99, 
which  establishes  procedures  for  the 
filing  of  requests  for  the  issuance  of 
exemptive,  no-action  and  interpretative 
letters  from  the  Commission's  staff.  The 
Commission  believes  that 
implementation  of  these  procedures  will 
significantly  assist  the  Commission,  its 
staff  and  requesters  by  assuring  a 
focused  presentation  of  the  guidance 
sought,  the  issues  raised  thereby,  and 
the  relevant  legal  authorities. 
DATES:  Effective  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Battan,  Chief  Counsel, 
Christopher  W.  Cummings,  Special 
Counsel,  or  Helene  D.  Schroeder, 
Attorney- Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone: 
(202)  418-5450. 
SUPPLEMENTARY  INFORMATION: 

I.  Requests  for  Exemptive,  No-Action 
and  Interpretative  Letters 

In  the  course  of  administering  the 
Commodity  Exchange  Act  ("Act") '  and 
the  rules,  regulations  and  orders 
promulgated  thereunder  by  the 
Commission, 2  Commission  staff  receives 
written  requests  for  advice  on,  or 
interpretation  of,  particular  provisions 
of  the  Act  or  Commission  rules  emd  the 
application  of  those  provisions  to 
proposed  transactions  or  activities. 
Where  appropriate.  Commission  staff 
provides  the  relief,  advice  or  guidance 
sought  through  the  issuance  of 
exemptive,  no-action  or  interpretative 
letters  ("Letters"),  respectively. ^ 

On  January  22,  1998,  the  Commission 
published  for  comment  Proposed  Rule 
140.99  (the  "Froposarj^*  to  establish 
procedures  for  requesting  Letters.  As 
stated  in  the  Proposal,  although  a 


procedural  rule  such  as  Rule  140.99  is 
not  required  to  be  published  for 
comment,  the  Commission  decided  to 
seek  comment  in  the  belief  that  input 
from  interested  persons  would  assist  it 
in  fashioning  a  final  rule.^  The  comment 
period  on  the  Proposal  originally  was 
due  to  expire  on  March  22,  1998.  To 
maximize  public  participation  in  this 
rulemaking  process,  the  Commission 
extended  the  comment  period  for  an 
additional  thirty  days,^  and  the 
comment  period  closed  on  April  22, 
1998.  The  input  received  was  very 
helpful,  and  a  number  of  changes  were 
made  to  the  Proposal  following 
consideration  of  the  comments.^ 

While  the  commenters  generally  were 
supportive  of  the  Commission's 
intention  to  establish  uniform 
pro>iedures  for  persons  requesting 
Letters,  they  expressed  various  concerns 
of  which  the  most  significant  are 
discussed  below.  Before  addressing  the 
comments  received  and  the  final  rules 
the  Commission  is  issuing  hereby,  the 
Commission  wishes  to  emphasize  that 
under  the  new  rules  Commission  staff 
will  continue  to  be  receptive  to  informal 
inquiries  and  to  engage  in  discussions 
with  industry  participants,  counsel, 
members  of  the  public,  and  others,  by 
telephone,  in  face-to-face  meetings  or 
otherwise,  regarding  the  application  of 
the  provisions  of  the  Act  and  the 
Commission's  rules,  with  the  caveat  that 
any  advice  given  in  the  context  of  those 
discussions  does  not  bind  the 
Commission  or  its  staff."  The 
Commission's  goal  in«dopting  new 
Rul^  140.99  is  to  ensure  that,  where  an 
issue  has  been  framed  and  defined 
sufficiently  that  a  request  for  a  Letter  is 
appropriate,  proper  procedures  exist  for 
submitting  that  request. 

II.  ^iection-By-Section  Analysis 

A.  Definitions — Section  140.99(a) 

The  Proposal  defined  "exemptive 
letter,"  "no-action  letter,"  and 
"interpretative  letter"  for  purposes  of 
Rule  140.99.  Briefly  stated,  the  Proposal 
defined:  (1)  an  exemptive  letter  as 
involving  a  grant  of  exemptive  relief  by 
the  staff  of  the  Division  of  Trading  and 
Markets  or  the  Division  of  Economic 


'  7  U.S.C.  1  et  seq.  (1994). 

^Commission  regulations  are  found  at  17  CFR  Ch. 
I.  et  seq.  (1998). 

^  These  types  of  letters  are  proposed  to  be  defined 
in  Rules  140.99(a)(1).  (a)(2)  and  (a)(3),  respectively, 
and  each  is  discussed  in  Part  II.  below. 

*  Bequests  for  Exemptive.  No- Action  and 
Interpretative  Letters,  63  FR  3285. 


'  See  63  FR  3287. 

'  Bequests  for  Exemptive.  No-Action  and 
Interpretative  Letters.  63  FR  14866  (March  27. 
1998). 

'The  Commission  received  eight  comment  letters 
in  response  to  the  Proposal:  two  from  registered 
futures  commission  merchants:  two  from 
commodity  industry  associations:  one  from  a 
securities  industry  association;  two  from  bar 
associations:  and  one  from  a  law  firm. 

"See  Rule  140.99(e).  which  provides  that  no 
response  to  a  request  for  a  Letter  is  effective  unless 
it  is  in  writing,  signed  by  appropriate  Commission 
staff  and  transmitted  in  fmal  form  to  the  requester. 
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Analysis  (each  a  "Division")  pursuant  to 
authority  delegated  to  staff  by  the 
Commission;  (2)  a  no-action  letter  as 
denoting  the  determination  by  staff  of 
the  Division  of  Trading  and  Markets  or 
the  Division  of  Economic  Analysis  not 
to  recommend  commencement  of 
enforcement  action  if  a  proposed 
activity  or  transaction  was  conducted; 
and  (3)  an  interpretative  letter  as 
conveying  the  advice  or  guidance  of 
staff  of  the  Division  of  Trading  and 
Markets,  the  Division  of  Economic 
Analysis  or  the  Office  of  the  General 
Counsel  concerning  the  appUcation  of 
provisions  of  the  Act  or  Commission 
rules  in  the  context  of  sf>ecific  activities 
or  transactions. 

In  response  to  the  comments,  the 
Commission  has  modified  the 
definitions  somewhat.  "Exemptive 
letter"  is  now  defined  to  make  clear  that 
only  the  person  on  whose  behalf  an 
exemptive  letter  is  sought  may  rely 
upon  it  and  that  an  exemptive  letter 
binds  the  Commission  and  its  staff  with 
respect  to  the  relief  provided.  "No- 
action  letter"  is  now  defined  to  clarify 
that  only  the  person  on  whose  behalf  a 
no-action  letter  is  sought  may  rely  upon 
the  Letter  and  that  a  no-action  letter 
binds  only  the  staff  of  the  Division  (or 
the  Office  of  the  General  Counsel) » that 
issues  the  Letter.  Finally,  interpretative 
letter  has  been  redefined  to  clarify  that 
an  interpretative  letter  binds  only  the 
Division  that  issues  it  (or  the  Office  of 
General  Counsel,  is  issued  thereby).  The 
definition  of  interpretative  letter  also 
now  expressly  provides  that  an 
interpretative  letter  generally  may  be 
relied  upon  by  persons  in  addition  to 
the  person  on  whose  behalf  the 
interpretative  letter  was  sought.'" 

The  Commission  is  not  adopting  the 
recommendation  of  some  commenters 
that  no-action  letters  he  accorded 
precedential  value  such  that  third 
parties  may  rely  upon  them  without 
requesting  their  own  Letters.  The 
Commission  likewise  is  declining  to 
expand  the  class  of  persons  who  may 
rely  on  an  exemptive  letter  to  include 
persons  not  exempted  by  name  in  the 
Letter.  The  Commission  continues  to 
believe  that,  where  a  situation  not 
covered  by  a  rule  is  encoimtered  on  a 


»The  Commission  also  has  modified  the 
definition  of  no-action  letter  to  reflect  that  the 
Office  of  the  General  Counsel  may  issue  no-action 
letters  in  certain  circumstances.  Similarly,  the 
Commission  has  modified  the  definition  of 
interpretative  letter  to  reflect  the  practice  of  the 
Divisions  of  Trading  and  Markets  and  Economic 
Analysis  of  issuing  interpretations  of  sUtutory 
provisions  when  related  to  regulatory  matters  under 
their  review. 

•"In  the  Proposal,  the  preamble,  but  not  the  text 
of  the  rule,  stated  that  persons  other  than  the 
recipient  could  rely  on  an  interpretative  letter. 


repeated  basis,  the  appropriate  remedy 
is  rulemaking.  Letters  generally  address 
particular,  fact-specific  issues  either  not 
clearly  addressed  by  relevant  rules  or 
otherwise  requiring  individualized 
review  by  Commission  staff.  It  would 
not  be  appropriate  to  allow  uninvolved 
third  parties  to  rely  on  staff  positions 
taken  on  the  basis  of  different  sets  of 
facts.  Of  coiu-se,  coimsel  may  wish  to 
consider  Letters  issued  by  Commission 
staff  in  advising  their  clients  about 
particular  courses  of  conduct.  Moreover, 
if  an  industry  participant  or  its  counsel 
determines  to  seek  its  own  Letter  from 
Commission  staff,  prior  Letters  on 
similar  issues  are  relevant  and  should 
be  cited  to  staff. 

Some  comments  indicated  that  the 
commenters  did  not  understand  that 
Rule  140.99  does  not  apply  to  requests 
for  exemption  submitted  pursuant  to 
Section  4(c)  of  the  Act."  To  make  clear 
that  exemption  requests  under  Section 
4(c)  must  be  made  directly  to  the 
Commission — and  must  comply  with 
the  requirements  set  forth  in  Section 
4(c) — paragraph  (i)(B)  of  Rule  140.99 
■  provides  that  the  rule  "shall  not  affect 
the  requirements  of,  or  otherwise  be 
apphcable  to"  requests  for  exemption 
pursuant  to  Section  4(c)  of  the  Act, 

B.  General  Requirements — Section 
140.99(b) 

Paragraph  (b)(1)  of  the  Proposal  stated 
that  the  issuance  of  Letters  is  entirely 
within  the  stafTs  discretion  and  that  the 
staff  could  deny  or  refuse  to  consider  or 
respond  to  a  request  without 
explanation.  While  it  was  clearly  not  the 
intent  of  the  Commission,  commenters 
were  concerned  that  this  provision 
would  allow  staff  to  ignore  requests.  In 
response  to  these  comments,  the  rule  as 
adopted  simply  provides  that  issuance 
of  Letters  is  within  the  Commission 
stafFs  discretion.  While  the  Commission 
recognizes  the  importance  of  Letters  to 
industry  participants  and  their  counsel, 
nothing  in  the  Act  or  the  Commission's 
rules  requires  Commission  staff  to  issue 
Letters,  Because  the  staff  exercises  its 
discretion  to  issue  Letters  within  the 
constraints  of  its  limited  staffing  and 
other  resources,  certain  circumstances 


>  ■  7  U.S.C.  6(c)  (1994).  See  footnote  5  of  the 
Proposal  (63  FR  3285.  n.5).  in  which  the 
Commission  stated  that  the  proposed  rule  would 
govern  requests  submitted  to  and  processed  by 
Commission  staff  and  would  not  apply  to  those 
circumstances  under  which  requests  must  be 
submitted  to  and  processed  by  the  Commission 
itself  (e.g..  requests  pursuant  to  Section  4(c)  of  the 
Act  and  any  other  instance  in  which  exemptive 
authority  has  not  been  delegated  to  the  Suff)  The 
Commission  went  on  to  state  that  paragraphs  (b), 
(c),  (0  and  (h)  nevertheless  provide  some  helpful 
guidance  for  persons  making  requests  not  within 
the  scope  of  Rule  140.99. 


may  arise  in  which  as  prompt  a  reply  to 
a  request  as  counsel  would  like  becomes 
difficult  or  impossible.  Moreover,  in 
some  hmited  instances  the  issuance  of 
a  Letter  may  not  be  justified  fitim  a  legal 
or  regulatory  standpoint,  or  it  may  not 
be  an  appropriate  resolution  from  a 
pohcy  standpoint. 

Paragraph  (b)(2),  which  sets  forth  the 
staffs  right  to  reject  or  decline  to 
respond  to  a  request  that  does  not 
comply  with  Rule  140.99,  was  adopted 
as  proposed.  In  this  connection. 
Commission  staff  will  not  issue  a  Letter 
in  response  to  an  oral  request,  and  a 
Letter  will  not  be  issued  in  response  to 
a  tentative  or  "draft"  request. 

As  proposed  and  as  adopted, 
paragraph  (b)(3)  states  that  a  request 
must  relate  to  a  proposed  transaction  or 
activity  and  that,  absent  extraordinary 
circumstances.  Letters  will  not  be  issued 
based  upon  past  transactions  or 
activities.  This  stricture  is  consistent 
with  longstanding  Commission  staff 
pohcy.  Commenters  expressed  concern 
that  persons  who  become  aware  that 
ongoing  activities  raise  issues  under  the 
Act  or  Commission  rules  would  have  no 
recourse  under  this  provision.  The 
Commission  disagrees.  In  the  absence  of 
extraordinary  circumstances,  a  Letter 
issued  with  regard  to  ongoing  activities 
will  be  prospective  in  terms  of  its 
coverage  (and  will  not  cover  past 
activities  or  transactions)."  Thus,  a 
Letter  will  not  ordinarily  reheve  the 
person  for  whose  benefit  it  is  issued 
from  the  consequences  of  non- 
comphance  that  pre-dates  the  Letter. 
Nevertheless,  persons  (or  their  counsel) 
who  become  aware  that  their  activities 
are  not  in  compUance  with  the  Act  or 
Commission  rules  are  urged  to  contact 
the  staff  as  soon  as  possible.  Although 
the  staff  generally  reserves  the  right  to 
refer  prior  violations  for  enforcement 
action  in  appropriate  situations,  the 
good  faith  demonstrated  by  efforts  to 
regularize  non-complying  activities  on  a 
"going  forward"  basis  will  be  carefully 
considered. 

As  proposed,  paragraph  (b)(4)  states 
that  a  request  must  be  made  by  the 
person  seeking  a  Letter  (or  an 
authorized  representative)  and  that 
Commission  staff  will  not  respond  to 
requests  made  by  or  on  behalf  of 
unidentified  persons.  As  adopted,  the 
request  is  required  to  be  made  by  or  on 
behalf  of  the  person  on  whose  behalf  a 
Letter  is  sought.  Proposed  paragraph 


'2 One  commenter  pointed  out  that  Section  4(c) 
of  the  Act  expressly  provides  for  retroactive  relief 
and  asserted  that  Rule  140.99(b)(3)  is  inconsistent 
with  Section  4(c)  in  this  respect.  As  noted  earlier, 
the  provisions  of  Rule  140.99  do  not  apply  to 
requests  for  exemptions  under  Section  4(c).  See  also 
63  FR  3285.  n.5. 


"Moreover,  ] 
permits  request 
response. 
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ipt  a  reply  to 
like  becomes 


Section  4(c) 
Mctive  relief 

inconsistent 
loted  earlier, 
apply  to 
n  4(c).  See  also 


(b)(5)(i)  would  have  required  the  request 
to  set  forth  as  completely  as  possible 
"the  particular  facts  and  circumstances 
giving  rise  to  the  request.  As  adopted, 
this  paragraph  now  requires  the  request 
to  set  forth  as  completely  as  possible 
"all  material  facts  and  circumstances 
giving  rise  to  the  request."  Proposed 
paragrapk(b)(5)(ii)  stated  that 
Ck)mmission  staff  would  not  respond  to 
a  request  based  upon  a  hypothetical 
situation.  In  proposing  this  paragraph, 
the  Commission  did  not  intend  to 
discourage  requesters  from  presenting 
reasonably  realistic  alternatives.  ^^  To 
make  this  clear,  the  rule  as  adopted  has 
been  modified  to  permit  the  request  to 
include  one  or  more  alternative 
structures  or  fact  situations,  provided 
that  the  request  complies  with  Rule 
140.99  v>rith  respect  to  each  alternative 
structiue  or  fact  situation. 

C.  Information  Requirements — Section 
140.99(c) 

Paragraph  140.99(c)(1)  as  proposed 
and  as  adopted  sets  forth  the  required 
identifying  information  concerning  the 
person  on  whose  behalf  a  request  is 
made  and,  where  applicable,  concerning 
the  authorized  representative  if  the 
requester  is  not  making  the  request  on 
his  or  her  own  behalf  Paragraph  (c)(2) 
as  proposed  and  as  adopted  requires 
that  the  requester  indicate  in  the  upper 
right-hand  comer  of  the  request  the 
provision(s)  of  the  Act  and/or 
Commission  Riles  to  which  the  request 
relates. 

Proposed  paragraph  (c)(3)(i)  would 
have  required  a  person  with  knowledge 
of  the  facts  to  certify  that  the 
representations  in  the  request  are 
acciuate  and  complete.  Commission 
staff  too  often  has  foimd,  after  modest 
scrutiny  of  representations  made  in 
support  of  a  request  for  a  Letter,  that 
those  representations  were  substantially 
inaccurate.  Moreover,  diuing  recent 
market  volatility  events,  it  appears  that 
the  actual  facts  in  certain  instances 
proved  to  be  substantially  different  from 
those  the  registrant  had  previously 
represented  in  their  filings  and  other 
communications  with  the  Commission. 
The  Commission  hopes  that  the 
certification  requirement  will  encourage 
requesters  to  use  proper  care  in  making 
factual  representations  relating  to  their 
requests,  thus  saving  time  and  resources 
(of  staff  and  of  requesters)  that 
otherwise  would  be  expended  making 
and  responding  to  successive  requests 
for  additional  or  corrected  information. 
Upon  consideration  of  the  comments. 


however,  the  Commission  has  modified 
the  proposed  text  to  make  clear  that  the 
certification  applies  only  to  material 
statements  of  fact  that  are  set  forth  in 
the  request.  While  requesters  have  a 
responsibility  accurately  to  analyze  the 
legal  issues  surrounding  their  request, 
the  certification  requirement  in 
paragraph  (c)(3)(i)  is  limited  to  factual 
representations.  1* 

Proposed  paragraph  {c)(3)(ii)  would 
have  required  an  undertaking  by  the 
person  making  the  certification  required 
by  paragraph  (c)(3)(i)  that  the  person  for 
whose  benefit  the  request  is  made  will 
promptly  supplement  the  request  in 
writing  at  such  time  as  a  material 
representation  relating  to  the  request 
ceases  to  be  accurate  and  complete. 
Comments  indicated  uncertainty  as  to 
who  would  be  bound  by  the 
undertaking  and  whether  the  obligation 
to  update  information  material  to  a 
request  would  continue  after  issuance  of 
a  Letter.  The  Commission  has  modified 
paragraph  (c)(3)(ii)  to  clarify  that  the 
undertaking  must  be  made  by  the 
person  on  whose  behalf  the  Letter  is 
sought,  or  that  person's  authorized 
representative,  and  that  it  requires  only 
that  the  person  who  made  the 
undertaking  will  ensure  that  someone 
informs  Commission  staff  of  changed 
circiunstances  (without  specifying  who 
should  actually  submit  any 
supplement).  The  Commission  has 
modified  paragraph  (c)(3)(ii)  to  clarify 
that  the  duty  to  update  piu^uant  to  the 
imdertaking  required  by  paragraph 
(c)(3)(ii)  applies  only  &x)m  the  time  of 
the  submission  of  the  request  until  the 
issuance  of  the  Letter. 

With  respect  to  material  changes  of 
circvunstances  after  issuance  of  a  Letter, 
paragraph  (c)(3)(ii)  has  been  revised  to 
make  clear  that  the  person  on  whose 
behalf  the  Letter  is  sought,  or  its 
authorized  representative  at  the  time, 
must  notify  Commission  staff  of  the 
occurrence  of  such  changes.  The 
Commission  notes  that  staff  typically 
concludes  Letters  with  a  statement  to 
the  following  effect: 

"This  letter  is  based  upon  the 
representations  made  to  us.  Any  different, 
changed  or  omitted  material  facts  or 
circumstances  might  render  this  letter  void. 
You  must  notify  us  immediately  in  the  event 
that  the  operations  or  activities  of  [the  party 
on  whose  behalf  the  Letter  was  requested] 
change  in  any  material  resftect  from  those  as 
represented  to  us." 

The  comments  addressing  the  next 
three  paragraphs  of  the  proposed  rules 
overlapped  significantly.  Proposed 
paragraph  (c)(4)  would  have  required 


the  request  to  indicate  the  type  of  Letter 
sought,  to  state  why  a  Letter  is  needed, 
to  identify  the  relevant  legal  and  factual 
issaes  surroimding  the  request  and  to 
discuss  the  bases  for  issuance  of  the 
Letter.  Proposed  paragraph  (c)(5)  would 
ha'«  required  the  request  to  reference 
all  relevant  statutory,  decisional  and 
administrative  authorities  (favorable 
and  otherwise).  Proposed  paragraph 
(c)f,6)  would  have  required 
identification  of  prior  Letters  issued  by 
Commission  staff  in  circumstances 
similar  to  the  request  (and  any 
conditions  imposed  in  those  Letters). '^ 
Some  corrunenters  expressed  concern 
that  a  requirement  of  comprehensive 
exposition  and  discussion  of  issues, 
bases  and  authorities  would  result  in 
excessive  labor  and  expense  on  the  part 
of  the  staff  as  well  as  the  requesters. 
Commenters  also  stated  that  not  all 
persons  seeking  Letters  can  afford 
experienced  counsel  or  can  afford  to 
research  relevant  law  emd  precedent, 
and  they  expressed  concern  that  not  all 
past  Letters  may  be  readily  accessible.'^ 

The  Commission  notes  that  it  does  not 
intend  to  impose  a  requirement,  express 
or  knpUed,  that  requests  be  submitted 
by  counsel.  Individuals  and  firms  are 
invited  to  prepare  and  submit  requests 
directly,  or  to  engage  counsel  for  that 
purpose,  at  their  own  option.  The 
Commission  intends  that  the  staff  will 
take  into  account  the  level  of  legal 
sophistication  of  the  person  submitting 
a  request  (including  whether  that  person 
is  represented  by  counsel)  in 
determining  whether  the  requirements 
of  paragraphs  (c)(4)  through  (c)(6)  have 
been  met. 

Likewise,  in  adopting  Rule  140.99  the 
Commission  does  not  intend  to  require 
excessively  lengthy  briefing  of  the 
relevant  issues.  However,  the  request  is 
required  to  contain  a  full  statement  of 
the  material  facts,  a  concise  and  clear 
statement  of  the  issues  and  a  thorough 
examination  of  any  law  that  would  be 
apphcable  to  those  issues,  with  citations 
to  the  relevant  authorities.  Requesters 


"Moreover,  paragraph  (c)(7),  discussed  below, 
permits  requesters  to  ask  for  alternative  modes  of 
response. 


"Legal  arguments  must  nevertheless  be 
supported  by  the  bets  and  warranted  by  law. 


'^  Letters  are  published  from  197S  forward  in  the 
Commodity  Futures  Law  Reporter,  published  by 
CX^  Incorporated.  Letters  also  are  available  from 
1987  onward  from  the  Westlaw  research  database 
of  West  Publishing  Corporation  and  from  1989 
on\vprd  from  the  Lexis  database  service  of  Mead 
Data  Central.  Inc. 

'*The  Commission  adopted  Rule  140.98  in 
December  1992  (effective  January  25,  1993).  That 
rule  requires  that  all  Letters  be  made  available  for 
inspection  and  copying  (subject  to  confidentiality 
safeguards).  Prior  to  the  effectiveness  of  Rule 
140.98,  in  the  absence  of  any  specific  requirements, 
the  decision  whether  to  make  a  Letter  available  for 
publication  was  subject  to  the  discretion  and 
policies  of  the  various  Commission  staff.  For 
example,  the  Division  of  Trading  and  Markets 
generally  made  available  for  publication  only  those 
Letters  that  it  considered  significant. 
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are  not  required  to  cite  more  than  a 
representative  selection  of  authorities 
on  any  issue  to  the  extent  that  those 
authorities  are  cumulative. 

While  paragraph  (c)(4)  has  adopted 
essentially  as  proposed,  paragraph  (c)(5) 
as  adopted  makes  clear  that  it  seeks 
reference  to  "applicable  provisions"  of 
the  Act,  Commission  rules,  and  other 
authorities,  and  paragraph  (c)(6)  as 
adopted  requires  identification  of  prior 
Letters  that  are  "publicly  available."  '^ 

Moreover,  the  requirements  of 
paragraphs  (c)(5)  and  (c)(6)  should  not 
be  understood  to  require  exhaustive 
citation  and  analysis  where,  for 
example,  an  issue  raised  by  the  request 
has  been  the  subject  of  several 
substantially  similar  Letters.  Rule 
140.99(c)(6)  as  adopted  states  that 
citation  of  a  representative  sample  of 
prior  Letters  is  sufficient  where  a 
comprehensive  recitation  of  prior 
Letters  on  a  given  topic  would  be 
repetitious  or  would  not  assist 
Commission  staff  in  considering  the 
request.  A  requester  should  exercise 
good  judgment  in  presenting  the  request 
in  the  context  of  both  the  legal  and 
regulatory  requirements  and  the 
authorities  that  speak  to  the  merits  of 
the  request. 

D.  Filing  Requirements — Section 
140.99(d) 

Proposed  paragraph  (d)  called  for 
requests  to  be  written,  signed  and  filed 
with  the  Director  of  the  Division  of 
Trading  and  Markets  for  routing  to 
appropriate  Commission  staff.  Several 
commenters  asked  the  Commission  to 
accept  electronically  filed  requests,  with 
one  commenter  including  a  proposed 
caveat  that  a  separate  manually  signed 
request  be  required  in  the  absence  of  an 
electronic  signature  mechanism.  Other 
commenters  urged  that  the  Commission 
agree  to  accept  draft  requests  and  urged 
the  Commission  to  make  clear  that  it 
welcomes  informal  discussions  and 
meetings  in  advance  of  (or  even  in  the 
absence  of)  the  submission  of  a  formal 
request. 

As  adopted,  paragraph  (d)  differs  from 
the  Proposal  only  insofar  as  it  permits 
submission  of  requests  to  the  Director  of 
the  Division  of  Trading  and  Markets  by 
electronic  mail  (as  well  as  by  post), 
provided  a  "hard  copy"  is  submitted 
shortly  after  an  electronic  mail 
submission  in  order  to  permit 
authentication.  As  stated  above,  in 
adopting  Rule  140.99  the  Commission 
does  not  intend  to  discourage  informal 


discussions,  whether  by  telephone,  by 
face-to-face  meeting  or  otherwise.  As 
further  stated  above,  however. 
Commission  staff  will  not  issue  a  Letter 
in  response  to  an  oral  request,  and  a 
Letter  will  not  be  issued  in  response  to 
a  tentative  or  "draft"  request. 

E.  Form  of  Staff  Response — Section 
140.99(e) 

Proposed  paragraph  (e)  stated  that  the 
grant  of  any  request  for  a  Letter  is  not 
effective  unless  the  response  has  been 
signed  and  transmitted  in  final  form  to 
the  requester  and  that  inaction  on  the 
part  of  Commission  staff  does  not 
constitute  approval  of  the  request.  The 
paragraph  further  permitted  the  staff  to 
respond  by  endorsing  the  request  or  by 
another  abbreviated  written  form  of 
response.  Several  commenters 
encouraged  the  Commission  to  allow 
abbreviated  responses  to  requests  in 
appropriate  cases,  such  as  where  the 
staff  has  no  objection  to  the  request  and 
where  no  special  conditions  or 
additional  precautions  are  warranted. 

Paragraph  (e)  has  been  adopted 
essentially  as  proposed,  with  minor 
word  changes.  18  To  the  extent  that 
requests  are  adequately  developed, 
articulated  and  complete,  the 
Commission  intends  to  encourage  the 
use  by  the  staff  of  abbreviated  responses 
to  requests  where  possible.^s 

F.  Withdrawal  of  Requests — Section 
140.99(f) 

As  proposed,  paragraph  (f)  would 
have  permitted  withdrawal  of  a  request 
prior  to  issuance  of  a  Letter  only  under 
specific  circumstances:  (1)  where  a 
written  withdrawal  request  is  submitted 
with  a  certification  that  the  person 
seeking  a  Letter  has  determined  not  to 
proceed  with  the  contemplated 
transaction  or  activity  or  that 
intervening  events  have  rendered  the 
request  for  a  Letter  moot;  or  92)  where 
confidential  treatment  has  been  sought 
under  Rule  140.98  in  connection  with 
the  request  for  a  Letter  and  Commission 
staff  has  notified  the  requester  that 
confidential  treatment  will  be  denied. 
Several  commenters  claimed  that  the 
proposed  restrictions  were  unnecessary 
and  were  likely  to  cause  more  harm 
than  benefit.  They  argued  that 
withdrawal  should  always  be  permitted. 


"If  a  letter  is  not  generally  available  publicly 
[i.e.,  it  ha&4M)t  been  published  by  a  third-party 
service),  it  need  not  be  cited  unless  the  requester 
was  the  recipient  of  that  prior  Letter. 


'»The  reference  to  "responsible  staff  was 
changed  to  "appropriate  staff" 

'"In  response  to  commenters'  concerns,  the 
Commission  confirms  that,  when  a  Letter  is  issued 
by  abbreviated  or  endorsed  response  to  the  request, 
a  redacted  version  of  the  request  letter  will  be  made 
available  for  publication  together  with  the 
Commission  staff  response  unless  the  requester  has 
sought  confidential  treatment  under  Rule  140.98(b) 
and  confidential  treatment  has  been  granted  for  the 
period  specified  in  that  rule. 


Some  were  concerned  that  the  proposed 
restrictions  would  severely  discourage 
requests  for  Letters  because  a  person 
seeking  a  Letter  who  changed  his  or  her 
mind  could  neither  withdraw  the 
request  nor  proceed  with  the  proposed 
transaction  or  activity  while  the  request 
was  pending.  Other  commenters 
suggested  that  the  provision  could 
effectively  block  lawful  activity,  either 
where  the  response  to  a  request  is 
delayed  or  where  a  requester  and 
Commission  staff  disagree  concerning  a 
change  in  facts  or  whether  an  issue  has 
become  moot. 

Upon  consideration  of  the  comments, 
the  Commission  has  determined  to 
modify  the  proposed  language  of 
paragraph  (f).  As  adopted,  paragraph  (f) 
now  permits  withdrawal  of  a  request  for 
a  Letter  by  filing  with  Commission  staff 
a  signed  written  request  for  withdrawal 
that  states  whether  the  person  on  whose 
behalf  the  Letter  was  requested  will 
proceed  with  the  transaction  or  activity 
described  in  the  request  for  a  Letter. 
This  change  is  designed  to  allow 
withdrawal  of  requests  for  Letters  in 
appropriate  circumstances  beyond  those 
enumerated  in  the  Proposal.  Paragraph 
(f)  as  adopted  also  now  provides  for  the 
withdrawal  from  representation  of  the 
authorized  representative  of  the  person 
on  whose  behalf  a  Letter  has  been 
sought.  The  only  requirement  in  such  as 
event  is  that  Commission  staff  be 
notified  promptly  of  the  change  in 
representation.  The  requirement  in  the 
Proposal  that  requests  for  withdrawal  of 
a  Letter  be  accompanied  by  a 
certification  has  been  eliminated  in  the 
final  rule. 

G.  Failure  To  Pursue  a  Request— Section 
140.99(g) 

Paragraph  (g)  as  proposed  and  as 
adopted  provides  that,  where  a 
requester  fails  to  respond  within  30 
days  to  a  Commission  staff  request  for 
additional  information  or  analysis,  the 
staff  generally  will  issue  a  denial  of  the 
request  for  a  Letter  unless  an  extension 
of  time  has  been  granted.  Two 
commenters  suggested  that  the  30-day 
period  should  be  tolled  as  soon  as  a 
requester  timely  asks  for  an  extension  of 
time  or  that  the  rule  should  provide  for 
an  automatic  30-day  extension  if  timely 
requested.  Because  the  Commission 
believes  that  it  is  within  the  discretion 
of  the  staff  to  grant  extensions  of  time 
in  appropriate  circumstances,  it  has 
modified  paragraph  (g)  to  make  clear 
that  any  extensions  of  time  are  within 
the  staffs  discretion. 
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H.  Confidential  Treatment — Section 
140.99(h) 

Paragraph  (h)  as  proposed  and  as 
adopted  requires  that,  where 
confidential  treatment  is  sought  for  a 
request,  a  separate  request  for  such 
treatment  must  be  submitted  in 
accordance  with  Rule  140.98  or  Rule 
145.9,  as  applicable. 

/.  Applicability  to  Other  Sections — 
Section  140.99(i) 

As  proposed  and  as  adopted, 
paragraph  (i)  states  that  Rule  140.99 
does  not  affect  the  requirements  of,  or 
otherwise  apply  to,  notice  filings 
submitted  where  relief  is  claimed  under 
Rules  4.5,  4.7(a),  4.7(b),  4.12(b),  4.13(b) 
and  4.14(a)(8).  As  noted  above,  several 
commenters  expressed  perceived 
inconsistencies  or  conflicts  between  the 
provisions  of  proposed  Rule  140.99  and 
the  provisions  for  requesting  exemption 
under  Section  4(c)  of  the  Act.  In  order 
to  dispel  such  confusion,  paragraph  (i) 
as  adopted  also  expressly  excludes  from 
Rule  140.99  requests  made  pursuant  to 
Section  4(c). 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act — Final 
Regulatory  Flexibility  Analysis 

1.  Introduction 

The  Regulatory  Flexibility  Act 
("RFA")^°  requires  each  federal  agency 
that  proposes  and  adopts  rules  to 
consider  the  impact  of  those  rules  on 
small  entities  2 >  that  are  subject  to  the 
agency's  regulations.  Pursuant  to  the 
provisions  of  the  RFA,  a  federal  agency 
is  required  to  prepare  an  initial 
regulatory  flexibility  analysis  to 
accompany  any  proposed  rule  that 
requires  a  general  Notice  of  Proposed 
Rulemaking.22  A  similar  regulatory 
flexibility  analysis  must  accompany  the 
promulgation  of  the  final  rule.23  An 
agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the 
agency  publishes  in  the  Federal 
Register  a  certification  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.''^* 


■^••5  U.S.C.  601  etseq.  (1994). 

"  A  small  entity  includes  a  "small  business"  as 
defined  by  an  agency  in  consultation  with  the 
Office  of  Advocacy  of  the  Small  Business 
Administration.  Id.  at  §601(6). 

^^The  initial  analysis  must  contain  a  description 
of  the  proposed  rule's  impact  on  small  entities  and 
any  significant  alternatives  to  the  action  "which 
accomplish  the  stated  objectives  of  applicable 
statutes  and  which  minimize  any  significant 
economic  impact  of  the  proposed  rule  on  small 
entities."  W.  at  §603. 

2=W.  at§604. 

i"/d.  at  §  605(b). 


•     In  the  preamble  accompanying  the 
Proposal,  the  Chairperson  certified  that 
Rule  140.99  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. ^^ 
In  support  of  this  certification,  the 
Commission  stated  that  Rule  140.99 
would  remove  a  burden  on  all  persons 
by  whom  (or  on  whose  behalO  Letters 
are  sought,  regardless  of  size,  by 
providing  greater  certainty  to  requesters 
as  to  the  procedures  to  follow  in  seeking 
relief  and  advice.  In  proposed  Rule 
140.99,  the  Commission  also  stated  that 
the  rule  would  provide  Commission 
staff  with  the  flexibility  to  accommodate 
requesters  who  lacked  the  financial 
resources  to  prepare  a  conforming 
request  by  accepting  for  consideration 
non-conforming  requests,  by  providing 
guidance  to  the  requester,  or  by  other 
means.  Because  this  certification  was 
made,  the  Commission  was  not  required 
to  prepare  an  initial  regulatory 
flexibility  analysis. 

While  none  of  the  commenters 
directly  addressed  the  RFA,  five  of  the 
comment  letters  raised  issues  within  the 
scope  of  the  RFA.  Accordingly,  the 
Commission  has  prepared  this 
regulatory  flexibility  analysis  to  address 
these  comments. 

2.  Analysis 

(a)  Small  Entities  That  May  Be 
Subject  to  the  Rule.  Requests  for  Letters 
may  be  submitted  by  any  person, 
including  those  persons  who  are  subject 
to  or  potentially  subject  to  the 
Commission's  oversight.  Some  of  these 
persons  may  be  considered  to  be  small 
entities  within  the  meaning  of  the  RFA. 
In  this  regard,  the  Commission  has 
established  a  definition  of  "small 
entities"  to  be  used  in  evalurting  the 
impact  of  its  Rules  on  such  small 
entities  in  accordance  with  the  RFA.^e 
In  accordance  with  this  definition, 
registered  futures  commission 
merchants,  commodity  pool  operators 
("CPOs"),  leverage  transaction 
merchants,  large  traders,  and  contract 
markets  have  been  determined  not  to  be 
small  entities  under  the  RFA.^^ 
Agricultural  trade  option  merchants 
similarly  have  been  found  not  to  be 
small  entities  under  the  RFA.^a  With 
respect  to  persons  registered  as 
commodity  trading  advisors, ^^ 


introducing  brokers  ^°  and  floor 
brokers,^*  the  Commission  has  stated 
that  it  would  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  all  or  some  of  such  registrants 
would  be  considered  to  be  small 
entities,  and,  if  so,  the  economic  impact 
on  them  of  the  particular  rule.  Floor 
traders  ^^  and  CPOs  exempt  from 
registration  "  also  may  be  considered 
small  entities  under  the  RFA. 

In  fiscal  year  1997.  the  Office  of  Chief 
Counsel  of  the  Division  of  Trading  and 
Markets  34  received  303  inquiries  from 
registrants,  persons  exempt  from 
registration,  unregistered  persons  and 
members  of  the  general  public.  Written 
responses  were  issued  or  other 
dispositions  were  made  with  respect  to 
277  of  these  inquiries. ^^  Many,  but  not 
all,  of  the  responses  took  the  form  of 
Letters  within  the  meaning  of  Rule 
140.99.  More  than  55%,  or  158.  of  these 
responses  were  provided  to  persons  that 
are  not  small  entities.  The  remaining 
responses  were  provided  to  persons  that 
could,  in  the  context  of  Rule  140.99.  be 
classified  as  small  entities  as  recognized 
by  the  Commission. 

Rule  140.99  requires  all  requesters, 
including  both  small  and  large  entities, 
to  follow  uniform  procedures  when 
requesting  Letters.  Based  upon  past 
experience,  it  is  expected,  though  not 
required,  that  most  requests  will  be 
prepared  by  the  legal  counsel  of  the 
person  on  whose  behalf  a  Letter  is 
sought. 3*  In  this  regard,  the  type  of 
skills  required  to  submit  a  request  for  a 
Letfer  will  not  change  under  Rule 
140.99.  No  other  compliance  or 


25  63  FR  3287. 

^^  Policy  Statement  and  Establishment  of 
Definitions  of  "Small  Entities"  for  purposes  of  the 
Begulatoiy  Flexibility  Act.  47  FR  18618  (April  30, 
1982). 

"Id. 

2«  Trade  Options  on  the  Enumerated  Agricultural 
Commodities.  63  FR  18821  (April  16.  1998). 

■=»47  FR  at  18620.  See  also  Interpretation 
Regarding  Use  of  Electronic  Media  by  Commodity 


Pool  Operators  and  Commodity  Trading  Advisors 
for  Delivery  of  Disclosure  Documents  and  Other 
Materials.  62  FR  39104.  39114  (July  22.  1997):  and 
Exeraption  for  Commodity  Pool  Operators  with 
Pespect  to  Offerings  to  Qualified  Eligible 
Participants;  Exemption  for  Commodity  Trading 
Advisors  with  Respect  to  Qualified  Eligible  Clients. 

57  FR  34853.  34860  (Aug.  7.  1992). 

■•"  See  e.g..  Financial  Reporting  Requirements  for 
Futures  Commission  Merchants  and  Introducing 
Brokers.  53  FR  4606.  4610  (Feb.  17.  1988). 

^'  47  FR  at  18620.  See  also  Adverse  Registration 
Actions  and  Other  Registration  Matters.  57  FR 
2313^.  23142  (June  2.  1992). 

^2  See  e.g..  Registration  of  Floor  Traders; 
Mandatory  Ethics  Training  for  Registrants: 
Suspension  of  Registrants  Charged  with  Felonies, 

58  FR  19575,  19588  (April  15.  1993). 

^^  See,  e.g..  Commodity  Pool  Operators;  Exclusion 
for  Otherwise  Regulated  Persons  From  the 
Definition  of  the  Term  "Commodity  Pool  Operator": 
Other  Regulatory  Requirements.  50  FR  15868, 
15881  (April  23.'  1985). 

'*  Historically,  this  Office  has  received  and 
responded  to  the  largest  number  of  requests  for 
Letters  of  any  Office  or  Division  of  the  Commission. 

''  Some  of  the  responses  were  issued  in  fiscal 
year  1998. 

^^  As  the  Commission  noted  above,  "it  does  not 
intend  to  impiose  a  requirement .  .  .  that  requests 
be  submitted  by  counsel." 
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reporting  requirements  are  imposed  by 
Rule  140.99. 

(b)  Summary  of  the  Issues  Affecting 
Small  Entities  Raised  by  the  Comments. 
Commenters  argued  that  Rule  140.99 
essentially  would  require  that  requests 
be  exhaustively  researched  and  contain 
a  lengthy  recitation  of  all  relevant  legal 
and  factual  issues  and  all  legal 
authority,  including  all  prior  Letters  on 
a  given  topic.  Commenters  claimed  that 
such  requirements  are  unnecessary  for 
routine  or  basic  requests  and  would 
entail  significant  costs  to  persons  on 
whose  behalf  Letters  are  sought, 
including  small  entities,  which  may 
lack  the  library  or  staffing  resources  to 
prepare  a  conforming  request.  They 
added  that  persons  seeking  Letters 
would  be  required  to  hire  speciahzed 
legal  counsel  to  prepare  their  requests. 
Some  commenters  further  claimed  that 
the  requirements  would  discourage 
requests  for  Letters  because  rehef  could 
be  denied  simply  because  the  request 
did  not  conform  to  the  requirements  of 
Rule  140.99. 

Two  commenters  recommended  that 
Rule  140.99  be  modeled  after 
comparable  procedures  adopted  under 
Federal  securities  laws  and  regulations 
that  provide  that  the  writer  should 
indicate  why  he  thinks  a  problem  exists, 
his  own  opinion  in  the  matter  and  the 
basis  for  such  opinion. 3''  With  respect  to 
Rule  140.99's  requirements  that  all  prior 
Letters  and  all  relevant  legal  authority 
be  identified,  some  commenters 
recommended  that  the  Commission 
clarify  that  requesters  would  be  required 
to  identify  only  relevant  precedent  or 
only  those  relevant  authorities  of  which 
they  are  aware  through  the  exercise  of 
reasonable  diligence. 

Some  of  the  commenters  also 
expressed  concerns  about  the 
availability  of  prior  Letters,  especially 
older  ones,  and  the  burden  on  persons 
seeking  Letters,  including  small  entities, 
arising  from  a  requirement  to  locate  and 
identify  prior  Letters.  In  this  regard,  the 
commenters  pointed  out  that  the 
Commission  was  not  required  to  make 
its  Letters  available  for  pubhc 
insj)ection  and  copying  before  1993,  the 
effective  date  of  Rule  140.98.38  They 
further  claimed  that  Letters  issued  prior 
to  1987  are  not  available  on  any  online 
database  service  and  that  it  would  be 
particularly  onerous  on  all  persons, 
including  small  entities,  to  conduct  a 
manual  search  for  such  Letters.  To 
address  these  concerns,  one  commenter 
recommended  that  the  Rule  be  modified 


to  permit  requesters  to  affirm  the  scope 
of  any  prior  research  or  to  note  in  their 
requests  the  practical  limitations  placed 
on  the  scope  of  their  research.  Another 
commenter  suggested  that  the 
Commission  conunit  to  publish  widely 
its  prior  Letters  and  to  publish  promptly 
all  Letters  issued  in  the  future.  The 
same  commenter  also  recommended 
that  the  Commission  post  all  of  its 
Letters  on  its  Internet  web  site. 

(c)  Alternatives  Proposed  and 
Adopted.  The  Conmiission  has 
considered  the  concerns  expressed  by 
commenters  and,  as  stated  above,  has 
clarified  that  requesters  are  not  required 
to  provide  an  excessively  lengthy 
recitation  of  all  relevant  legal  authority 
(including  prior  Letters)  in  support  of  a 
request  for  a  Letter.  It  is  sufficient  that 
requests  contain  a  full  statement  of  the 
material  facts,  a  concise  and  clear 
statement  of  the  issues  and  a  thorough 
examination  of  any  law  that  would  be 
applicable  to  those  issues,  with  citations 
to  the  relevant  authorities.  Similarly, 
and  as  also  stated  above,  the 
Commission  has  clarified  that  requesters 
are  not  required  to  cite  more  than  a 
representative  selection  of  authorities 
on  any  issue,  to  the  extent  that  those 
authorities  are  cvmiulative. 

To  minimize  the  potential  compliance 
burden  on  small  entities,  including 
those  entities  that  are  not  represented  by 
coimsel,  the  Commission  is  reiterating 
that  staff  may  accommodate  persons 
who  lack  the  financial  resources  to 
prepare  a  conforming  request  by 
accepting  for  consideration  the  non- 
conforming request  as  submitted,  by 
providing  guidance  to  the  requesters,  or 
by  other  means. 

To  address  commenters"  concerns 
about  the  lack  of  public  availability  of 
relevant  authorities,  including  prior 
Letters,  the  Commission  intends  that  the 
staff  take  this  fact  into  account  when 
reviewing  requests,  particularly  those 
that  are  submitted  by  small  entities.  The 
Conmiission  also  has  undertaken  a 
review  of  the  feasibility  of  making  the 
full  text  of  Letters  available  at  the 
Commission's  Internet  web  site  as  one 
commenter  has  suggested.  ^^ 

Other  than  these  specific  comments, 
commenters  proposed  no  other 
alternatives  short  of  abandonment  of  the 
Proposal.  Given  the  goals  sought  to  be 
achieved  by  Rule  140.99,  including 
decreasing  the  burden  on  all  persons 
seeking  Letters,  regardless  of  size,  this 
alternative  would  not  be  feasible. 


''Securities  Act  Release  No.  5127.  36  FR  2600 
(Jan.  25, 1971),  and  Securities  Act  Release  No.  6269 
(Dec  5.  1960). 

'•  See  supra  note  16. 


"The  Commission's  web  site  (http:// 
www.cftc.gov)  currently  contains  a  summary,  but 
not  the  full  text,  of  all  Letters  that  were  issued  and 
made  publicly  available  pursuant  to  Rule  140.98 
commencing  December  24, 1994. 


B.  Paperwork  Reduction  Act 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1989 
("PRA"),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
comphance  with  the  Act,  this  Federal 
Register  release  informs  the  public  of: 

(1)  The  reasons  the  information  is 
planned  to  be  and/ or  has  been  collected; 

(2)  the  way  such  information  is  plaimed 
to  be  and/or  has  been  used  to  further  the 
proper  performance  of  the  functions  of 
the  agency;  (3)  an  estimate,  to  the  extent 
practicable,  of  the  average  burden  of  the 
collection  (together  with  a  request  that 
the  public  direct  to  the  agency  any 
comments  concerning  the  accuracy  of 
this  burden  estimate  and  any 
suggestions  for  reducing  this  burden); 

(4)  whether  responses  to  the  collection 
of  information  are  voluntary,  required  to 
obtain  or  retain  a  benefit  or  mandatory; 

(5)  the  nature  and  extent  of 
confidentiality  to  be  provided,  if  any; 
and  (6)  the  fact  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  vaUd  OMB  control  number. 

The  Commission  previously 
submitted  Rule  140.99  in  proposed  form 
and  its  associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  this  rule  on  March  30,  1998,  and 
assigned  OMB  control  number  3038- 
0049  to  the  rule.  The  burden  associated 
with  this  specific  final  rule  is  as  follows: 

Average  burden  hours  per  response:  7. 

Number  of  Respondents:  215. 

Frequency  of  response:  On  occasion. 

Persons  wishing  to  comment  on  the 
information  required  by  this  final  rule 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  the  CFTC  Clearance 
Officer,  1155  21st  Street,  NW, 
Washington,  DC  20581  (202)  418-5160. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular  section  8(a)(5)  of  the  Act,  as 
amended,  7  U.S.C.  12(a)(5),  the 
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Commission  hereby  proposes  to  amend 
Chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  part  140 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7a(j)  and  12a. 

2.  Section  140.99  is  added  to  read  as 
follows: 

§  140.99    Requests  for  exempt! ve,  no- 
action  and  interpretative  letters. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  Exemptive  letter  means  a  written 
grant  of  relief  issued  by  the  staff  of  a 
Division  of  the  Commission  from  the 
applicability  of  a  specific  provision  of 
the  Act  or  of  a  rule,  regulation  or  order 
issued  thereunder  by  the  Commission. 
An  exemptive  letter  may  only  be  issued 
by  staff  of  a  Division  when  the 
Commission  itself  has  exemptive 
authority  and  that  authority  has  been 
delegated  by  the  Commission  to  the 
Division  in  question.  An  exemptive 
letter  binds  the  Commission  and  its  staff 
with  respect  to  the  relief  provided 
therein.  Only  the  Beneficiary  may  rely 
upon  the  exemptive  letter. 

(2)  No-action  letter  means  a  written 
statement  issued  by  the  staff  of  a 
Division  of  the  Commission  or  of  the 
Office  of  the  General  Counsel  that  it  will 
not  recommend  enforcement  action  to 
the  Commission  for  failure  to  comply 
with  a  specific  provision  of  the  Act  or 
of  a  Commission  rule,  regulation  or 
order  if  a  proposed  transaction  is 
completed  or  a  proposed  activity  is 
conducted  by  the  Beneficiary.  A  no- 
action  letter  represents  the  position  only 
of  the  Division  that  issued  it,  or  the 
Office  of  the  General  Counsel  if  issued 
thereby.  A  no-action  letter  binds  only 
the  issuing  Division  or  the  Office  of  the 
General  Counsel,  as  applicable,  and  not 
the  Commission  or  other  Commission 
staff.  Only  the  Beneficiary  may  rely 
upon  the  no-action  letter. 

(3)  Interpretative  letter  means  written 
advice  or  guidance  issued  by  the  staff  of 
a  Division  of  the  Commission  or  the 
Office  of  the  General  Counsel.  An 
interpretative  letter  binds  only  the 
issuing  Division  or  the  Office  of  the 
General  Counsel,  as  applicable,  and 
does  not  bind  the  Commission  or  other 
Commission  staff.  An  interpretative 
letter  may  be  relied  upon  by  persons  in 
addition  to  the  Beneficiary. 

(4)  Letter  means  an  exemptive,  no- 
action  or  interpretative  letter. 


(5)  Division  means  the  Division  of 
Trading  and  Markets  or  the  Division  of 
Economic  Analysis. 

(b)  General  Requirements.  (1)  Issuance 
of  a  Letter  is  entirely  within  the 
discretion  of  Commission  staff. 

(2)  Each  request  for  a  Letter  must 
comply  with  the  requirements  of  this 
section.  Commission  staff  may  reject  or 
decline  to  respond  to  a  request  that  does 
not  comply  with  the  requirements  of 
this  section. 

(3)  The  request  must  relate  to  a 
proposed  transaction  or  a  proposed 
activity.  Absent  extraordinary 
circumstances,  Commission  staff  will 
not  issue  a  Letter  based  upon 
transactions  or  activities  that  have  been 
completed  or  activities  that  have  been 
conducted  prior  to  the  date  upon  which 
the  request  is  filed  with  the 
Commission. 

(4)  The  request  must  be  made  by  or 
on  behalf  of  the  person  whose  activities 
or  transactions  are  the  subject  of  the 
request.  Commission  staff  will  not 
respond  to  a  request  for  a  Letter  that  is 
made  by  or  on  behalf  of  an  unidentified 
person. 

(5)(i)  The  request  must  set  forth  as 
completely  as  possible  all  material  facts 
and  circumstances  giving  rise  to  the 
request. 

(ii)  Commission  staff  will  not  respond 
to  a  request  based  on  a  hypothetical 
situation.  However,  a  requester  may  set 
forth  one  or  more  alternative  structures 
or  fact  situations  for  a  proposed 
transaction  or  activity;  Provided.  That 
the  request  complies  with  this  section 
with  respect  to  each  alternative 
structure  or  fact  situation. 

(c)  Information  Requirements.  Each 
request  for  a  Letter  must  comply  with 
the  following  information  requirements: 

(l)(i)  A  request  made  by  the  person  on 
whose  behalf  the  Letter  is  sought  must 
contain: 

(A)  The  name,  main  business  address, 
main  telephone  number  and,  if 
applicable,  the  National  Futures 
Association  registration  identification 
number  of  such  person;  and 

(B)  The  name  and,  if  applicable,  the 
National  Futures  Association 
registration  identification  number  of 
each  other  person  for  whose  benefit  the 
person  is  seeking  the  Letter. 

(ii)  When  made  by  a  requester  other 
than  the  person  on  whose  behalf  the 
Letter  is  sought,  the  request  must 
contain: 

(A)  The  name,  main  business  address 
and  main  business  telephone  number  of 
the  requester; 

(B)  The  name  and,  if  appficable,  the 
National  Futures  Association 
registration  identification  number  of  tl;e 


person  on  whose  behalf  the  Letter  is 
sought;  and 

(G)  The  name  and.  if  applicable,  the 
Natfonal  Futures  Association 
registration  identification  number  of 
each  other  person  for  whose  benefit  the 
requester  is  .seeking  the  Letter. 

(iii)  The  request  must  provide  the 
name,  address  and  telephone  number  of 
a  cciitact  person  from  whom 
Commission  staff  may  obtain  additional 
information  if  necessary. 

(2)  The  section  number  of  the 
particular  provision  of  the  Act  and/or 
Commission  rules,  regulations  or  orders 
to  which  the  request  relates  must  be  set 
forth  in  the  upper  right-hand  corner  of 
the  first  page  of  the  request. 

(3)  The  request  must  be  accompanied 
by: 

(i)  A  certification  by  a  person  with 
knowledge  of  the  facts  that  the  material 
facts  as  represented  in  the  request  are 
true  and  complete.  The  following  form 
of  certification  is  sufficient  for  this 
purpose: 

I  hereby  certif\'  that  the  mat- 
forth  in  the  attached  letter  datt                        e 
true  and  complete  to  the  best  of  my 
knowledge, 
(name  and  title)   

and. 

(ii)  An  undertaking  made  by  the 
person  on  whose  behalf  the  Letter  is 
sought  or  by  that  person's  authorized 
representative  that,  if  at  any  time  prior 
to  issuance  of  a  Letter,  any  material 
representation  made  in  the  request 
ceases  to  be  true  and  complete,  the 
person  who  made  the  undertaking  will 
ensure  that  Commission  staff  is 
informed  promptly  in  writing  of  all 
materially  changed  facts  and 
circumstances.  If  a  material  change  in 
facts  or  circumstances  occurs 
subsequent  to  issuance  of  a  Letter,  the 
person  on  whose  behalf  the  Letter  is 
sought  (or  that  person's  authorized 
representative  at  the  time  of  the  change) 
must  promptly  so  inform  Commission 
staff. 

(4)  The  request  must  identify  the  type 
of  relief  requested  and  Letter  sought  and 
must  clearly  state  why  a  Letter  is 
needed.  The  request  must  identify  all 
relevant  legal  and  factual  issues  and 
discuss  the  legal  and  public  policy  bases 
supporting  issuance  of  the  Letter. 

(5J  The  request  must  contain 
references  to  all  relevant  authorities, 
including  applicable  provisions  of  the 
Act,  Commission  rules,  regulations  and 
orders,  judicial  decisions, 
administrative  decisions,  relevant 
statutory  interpretations  and  policy 
statements.  Adverse  authority  must  be 
cited  and  discussed. 

(6)  The  request  must  identifj'  prior 
publicly  available  Letters  issued  by 
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Commission  staff  in  response  to 
circiunstances  similar  to  those 
surrounding  the  request  (including 
adverse  Letters),  and  must  identify  any 
conditions  imposed  by  prior  Letters  as 
prerequisites  for  the  issuance  of  those 
Letters.  Citation  of  a  representative 
sample  of  prior  Letters  is  sufficient 
where  a  comprehensive  recitation  of 
prior  Letters  on  a  given  topic  would  be 
repetitious  or  would  not  assist  the  staff 
in  considering  the  request. 

(7)  Requests  may  ask  that,  if  the 
requested  exemptive  relief,  no-action 
position  or  interpretadve  guidance  is 
denied,  the  staff  consider  granting 
alternative  relief  or  adopting  an 
alternative  position. 

(d)  Filing  Requirements.  Each  request 
for  a  Letter  must  comply  with  the 
following  filing  requirements: 

(1)  The  request  must  be  in  writing  and 
signed. 

(2)  The  request  must  be  filed  with  the 
Director,  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street.  NW..  Washington,  DC 
20581.  Request  must  be  submitted 
electronically  using  the  e-mail  address 
tmletters®cftc.gov;  Provided.  That  a 
properly  signed  paper  copy  of  the 
request  is  provided  to  the  Division  of 
Trading  and  Markets  within  ten  days  for 
purposes  of  verification  of  the  electronic 
transmission.  The  Director  will  route 
the  request  to  the  appropriate  Division 
or  the  Office  of  the  General  Counsel. 

(e)  Form  of  Staff  Response.  No 
response  to  any  request  governed  by  this 
section  is  effective  unless  it  is  in 
writing,  signed  by  appropriate 
Commission  staff,  and  transmitted  in 
final  form  to  the  recipient.  Failure  by 
Commission  staff  to  respond  to  a  request 
for  a  Letter  does  not  constitute  approval 
of  the  request.  Nothing  in  this  section 
shall  preclude  Commission  staff  fi-om 
responding  to  a  request  for  a  Letter  by 
way  of  endorsement  or  any  other 
abbreviated,  written  form  of  response. 

(f)  Withdrawal  of  Requests.  (1)  A 
request  for  a  Letter  may  be  withdrawn 
by  filing  with  Commission  staff  a 
written  request  for  withdrawal,  signed 
by  the  person  on  whose  behalf  the  Letter 
was  sought  or  by  that  person's 
authorized  representative,  that  states 
whether  the  person  on  whose  behalf  the 
Letter  was  sought  will  proceed  with  the 
proposed  transaction  or  activity. 

(2)  Where  a  request  has  been 
submitted  by  an  authorized 
representative  of  the  person  on  whose 
behalf  a  Letter  is  sought,  the  authorized 
representative  may  withdraw  from 
representation  at  any  time  without 
explanation.  Provided,  That 


Commission  staff  is  promptly  so 
notified. 

(g)  Failure  to  Pursue  a  Request.  In  the 
event  that  Commission  staff  requests 
additional  information  or  analysis  firom 
a  requester  and  the  requester  does  not 
provide  that  information  or  analysis 
within  thirty  calendar  days. 
Commission  staff  generally  will  issue  a 
denial  of  the  request;  Provided, 
however,  that  Commission  staff  in  its 
discretion  may  issue  an  extension  of 
time  to  provide  the  information  and  or 
analysis. 

(h)  Confidential  Treatment. 
Confidential  treatment  of  a  request  for  a 
Letter  must  be  requested  separately  in 
accordance  with  §  140.98  or  §  145.9  of 
this  chapter,  as  appUcable. 

(i)  Applicability  to  Other  Sections. 
The  provisions  of  this  section  shall  not 
affect  the  requirements  of.  or  otherwise 
be  applicable  to: 

(A)  Notice  filings  required  to  be  made 
to  claim  relief  from  the  Act  or  from  a 
Conunission  rule,  regulation  or  order 
including,  writhout  limitations.  §§  4.5, 
4.7(a).  4.7(b).  4.12(b),  4.13(b)  and 
4.14(a)(8)  of  this  chapter;  or 

(B)  Requests  for  exemption  pursuant 
to  Section  4(c)  of  the  Act. 

Issued  in  Washington,  DC  on  December  2. 
1998  by  the  ODmmission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 
(PR  Doc.  9»-32587  Filed  12-9-98;  8:45  am] 
nLLMQ  CODE  6361-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Gentamicin 
Sulfate  Injection 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  filed  by  Merial 
Ltd.  The  supplemental  NADA  provides 
for  use  of  gentamicin  sulfate  injection  in 
the  neck  of  1  to  3-day-old  turkey  poults 
for  prevention  of  early  mortahty  due  to 
susceptible  Arizona  paracolon 
infections. 

EFFECTIVE  DATE:  December  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 


Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 

SUPPLEMENTARY  INFORMATION:  Merial 
Ltd.,  2100  Ronson  Rd.,  IseUn,  NJ  08830- 
3077,  filed  supplemental  NADA  200- 
147  that  provides  for  subcutaneous  use 
of  Genta-Ject®  (gentamicin  sulfate) 
injectable  solution  in  the  neck  of  1  to  3- 
day-old  turkey  poults  as  an  aid  in  the 
prevention  of  early  mortality  due  to  A. 
paracolon  infections  susceptible  to 
gentamicin.  The  supplemental  NADA  is 
approved  as  of  October  30, 1998,  and 
the  regulations  are  amended  in  21  CFR 
522.1044(b)(4)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  simimary. 

ha  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
apphcation  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
typ)e  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.1044  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  522.1044    Gentamicin  sulfate  Injection. 

*         *         *         »         • 

(b)*   *   * 

(4)  See  No.  050604  for  use  of  100 
milhgram-per-milhhter  solution  in 
turkeys  as  in  paragraph  (d)(2)  of  this 
section  and  in  chickens  as  in  paragraph 
(d)(3)  of  this  section. 


Dated:  Dece: 
Andrew  J.  Bei 

Acting  Directo 
Evaluation,  Ce 
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Dated:  December  2, 1998. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-32741  Filed  12-9-98;  8:45  am] 
BILUNQ  CODE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522, 524,  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Doramectin 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regiUations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Pfizer,  Inc.  The  supplemental 
NADA's  provide  for  added  use  of 
doramectin  in  cattle  for  injectable  use 
for  additional  persistent  efficacy  for 
treatment  and  control  of  certain 
gastrointestinal  roundworms  and 
limgworms  and  for  topical  use  for 
treatment  and  control  of  horn  flies. 
BTECTIVE  DATE:  December  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7575. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017-5755,  filed  supplemental  NADA 
141-061  that  provides  for  subcutaneous 
and  intramuscular  use  of  Dectomax® 
(doramectin)  1  percent  injectable 
solution  in  cattle  to  control  infections 
and  to  protect  from  reinfection  with 
Cooperia  oncophora  for  14  days  and 
Oesophagostomum  mdiatum  for  28 
days  after  treatment.  The  new  persistent 
use  is  in  addition  to  the  currently 
approved  use  in  cattle  for  treatment  and 
control  of  various  gastrointestinal 
roundworms,  lungworms,  eyeworms, 
grubs,  sucking  Uce,  and  mange  mites, 
and  to  control  infections  and  to  protect 
from  reinfection  with  Ostertagia 
ostertagi  for  21  days  and  C.  punctata 
and  Dictyocaulus  viviparus  for  28  days 
after  treatment. 

Pfizer,  Inc.,  also  filed  supplemental 
NADA  141-095  that  provides  for  topical 
use  of  Dectomax®  (doramectin)  0.5 
percent  pour-on  in  beef  and 
nonlactating  dairy  cattle  to  treat  and 
control  horn  flies  (Haematobia  initans) 
in  addition  to  its  use  for  treatment  and 
control  of  gastrointestinal  roundworms, 
lungworms,  eyeworms,  grubs,  biting  and 


sucking  lice,  and  mange  mites,  and  to 
control  infections  and  to  protect  from 
reinfection  with  C.  oncophora  and 
Dictyocaulus  viviparus  for  21  days,  and 
O.  ostertagi,  C.  punctata,  and  O. 
radiatumfot  28  days  after  treatment. 

The  supplemental  NADA's  are 
approved  as  of  October  25, 1998,  and 
the  regulations  are  amended  in  21  CFR 
522.770(d)(l)(ii)  and  524.770(d)(2)  to 
reflect  the  approvals.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summaries. 

In  addition,  a  tolerance  for 
doramectin  and  its  residues  in  cattle 
muscle  has  not  been  previously 
established.  Also,  the  acceptable  daily 
intake  (ADI)  for  doramectin  has  not 
been  previously  codified.  At  this  time, 
the  regulations  are  amended  in  21  CFR 
556.225  to  provide  for  a  tolerance  for 
doramectin  residues  in  cattle  muscle 
and  an  ADI. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  these 
supplemental  approvals  for  food- 
producing  animals  qualify  for  3  years  of 
marketing  exclusivity  be^nning  October 
25,  1998,  because  the  supplements 
contain  substantial  evidence  of  the 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety  or,  in  the  case 
of  food-producing  animals,  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the 
supplemental  applications  and 
conducted  or  spKtnsored  by  the 
applicant.  Exclusivity  appUes  only  to 
the  added  indication  for  use  of 
doramectin  injection  to  control 
infections  and  to  protect  cattle  from 
reinfection  with  C.  oncophora  for  14 
days  and  O.  mdiatum  for  28  days  after 
treatment,  and  for  doramectin  topical 
for  the  treatment  and  control  of  horn 
flies  (H.  initans). 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects 

21  CFR  Parts  522  and  524 

Animal  drugs. 
21  a^R  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522,  524.  and  556  are 
amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b. 

2.  Section  522.770  is  amended  by 
revising  paragraph  (d)(l)(ii)  to  read  as 
follows: 

f  522.770    Doramectin. 


(d)*     •     * 

(1)*     *     ' 

(ii)  Indications  for  use.  For  treatment 
and  control  of  gastrointestinal 
roundworms,  lungworms,  eyeworms, 
grubs,  sucking  lice,  and  mange  mites.  To 
control  infections  and  to  protect  from 
reinfection  with  Cooperia  oncophora  for 
14  days,  Ostertagia  ostertagi  for  21  days, 
and  C.  punctata,  Oesophagostomum 
radiatum,  and  Dictyocaulus  viviparus 
for  28  days  after  treatment. 


PART  524— OPHTHALMK;  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  ciution  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

4.  Section  524.770  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§524.770    Doramoctki. 

•         •         •         •         • 

(d)  •  •  • 

(2)  Indications  for  use.  For  treatment 
and  control  of  gastrointestinal 
roundworms,  lungworms,  eyeworms, 
grubs,  biting  and  sucking  lice,  horn 
flies,  and  mange  mites,  and  to  control 
infections  and  to  protect  from 
reinfection  with  Cooperia  oncophora 
and  Dictyocaulus  viviparus  for  21  days, 
and  Ostertagia  ostertagia,  C.  punctata, 
and  Oesophagostomum  radiatum  for  28 
days  after  treatment. 
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PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

5.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b.  371. 

6.  Section  556.225  is  revised  to  read 
as  follows: 

§  556.225    Doramectin. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  doramectin  is 
0.75  microgram  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances— [1)  Cattle.  A  tolerance 
of  100  parts  per  billion  is  established  for 
parent  doramectin  (marker  residue)  in 
liver  (target  tissue)  and  of  30  parts  per 
billion  for  parent  doramectin  in  muscle. 

(2)  Swine.  A  tolerance  is  established 
for  parent  doramectin  (marker  residue) 
in  liver  (target  tissue)  of  160  parts  per 
billion. 

Dated  December  2,  1998. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-32740  Filed  12-9-98;  8:45  ami 
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Qualified  Long-Term  Care  Insurance 
Contracts 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to 
consumer  protection  with  respect  to 
qualified  long-term  care  insurance 
contracts  and  relating  to  events  that  will 
result  in  the  loss  of  grandfathered  status 
for  long-term  care  insurance  contracts 
issued  prior  to  January  1,  1997.  Changes 
to  the  applicable  law  were  made  by  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  The 
regulations  affect  issuers  of  long-term 
care  insurance  contracts  and  individuals 
entitled  to  receive  payments  under  these 
contracts.  The  regulations  are  necessary 
to  provide  these  taxpayers  with 
guidance  needed  to  comply  with  these 
changes. 

DATES:  Effective  date.  These  regulations 
are  effective  December  10,  1998. 


Applicability  date.  Section  1.7702B-1 
(concerning  consumer  protection 
provisions)  of  the  regulations  applies 
with  respect  to  contracts  issued  after 
December  10,  1999.  Section  1.7702B-2 
(concerning  special  rules  for  pre-1997 
contracts)  of  the  regulations  is 
applicable  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  A.  Hossofsky,  (202)  622-3477 
(not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  to  provide  rules  relating  to 
consumer  protection  with  respect  to 
qualified  long-term  care  insurance 
contracts  and  relating  to  events  that  will 
result  in  the  loss  of  grandfathered  status 
for  long-term  care  insurance  contracts 
issued  prior  to  January  1,  1997. 

A  notice  of  proposed  rulemaking 
(REG-109333-97)  under  section  7702B 
of  the  Code  was  published  in  the 
Federal  Register  on  January  2,  1998  (63 
FR  35).  Written  comments  were 
received  from  the  public,  and  a  public 
hearing  was  held  on  May  13,  1998.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  REG-109333- 
97  are  adopted  as  revised  by  this 
Treasury  decision. 

Explanation  of  Statutory  Provisions 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Public  Law 
104-191,  110  Stat.  1936,  2054  and  2063) 
(HIPAA)  added  section  7702B  to  the 
Internal  Revenue  Code  of  1986  (the 
Code).  Section  7702B  establishes  the  tax 
treatment  for  qualified  long-term  care 
insurance  contracts.  Section  7702B(a)(l) 
and  (3)  of  the  Code  provide  that  a 
qualified  long-term  care  insurance 
contract  is  treated  as  an  accident  and 
health  insurance  contract  and  that  any 
employer  plan  providing  coverage 
under  a  qualified  long-term  care 
insurance  contract  is  treated  as  an 
accident  or  health  plan  with  respect  to 
that  coverage. 

Section  7702B(a)(2)  of  the  Code 
provides  that  amounts  (other  than 
policyholder  dividends  and  premium 
refunds)  received  under  a  qualified 
long-term  care  insurance  contract  are 
generally  excludable  from  gross  income 
as  amounts  received  for  personal 
injuries  and  sickness. 

Section  213(d)(1)(D)  of  the  Code  was 
amended  by  section  322  of  HIPAA  to 
provide  that  eligible  long-term  care 
insurance  premiums,  as  defined  in 
section  213(d)(10)  of  the  Code,  are 
medical  care  expenses. 

Under  section  7702B(b)(l)(F)  of  the 
Code,  a  qualified  long-term  care 


insurance  contract  must  meet  the 
consumer  protection  provisions  of 
section  7702B{g)  of  the  Code.  In 
addition,  section  4980C  of  the  Code 
imposes  an  excise  tax  on  issuers  of 
qualified  long-term  care  insurance 
contracts  that  do  not  provide  further 
consumer  protections. 

Section  7702B  of  the  Code  applies  to 
contracts  issued  after  December  31, 
1996.  Section  321(f)(2)  of  HIPAA  treats 
a  contract  issued  before  January  1,  1997, 
as  a  qualified  long-term  care  insurance 
contract  under  section  7702B(b)  of  the 
Code,  and  services  provided  or 
reimbursed  under  such  a  contract  as 
qualified  long-term  care  services  under 
section  7702B(c)  of  the  Code,  provided 
the  contract  met  the  long-term  care 
insurance  requirements  of  the  State  in 
which  the  contract  was  sitused  at  the 
time  the  contract  was  issued.  Section 
321(0(2)  of  HIPAA  also  provides  that  in 
the  case  of  an  individual  covered  on 
December  31,  1996,  by  a  State  long-term 
care  plan  under  section  7702B(f)  of  the 
Code,  the  terms  of  the  plan  on  that  date 
are  treated  as  a  contract  meeting  the 
long-term  care  insurance  requirements 
of  that  State. 

Section  321(f)(4)  of  HIPAA  provides 
that  for  purposes  of  applying  sections 
101(f),  7702,  and  7702A  of  the  Code, 
neither  the  issuance  of  a  rider  that  is 
treated  as  a  qualified  long-term  care 
insurance  contract  nor  the  addition  of 
any  provision  required  to  conform  any 
other  long-term  care  rider  to  the 
requirements  applicable  to  a  qualified 
long-term  care  insurance  contract  is 
treated  as  a  modification  or  material 
change  of  the  contract. 

Explanation  of  Provisions 

The  final  regulations  provide 
guidance  concerning 

•  The  consumer  protection 
requirements  that  apply  to  qualified 
long-term  care  insurance  contracts 
under  sections  7702B(g),  7702B(b)(l)(F), 
and  4980C  of  the  Code;  and 

•  The  grandfather  provisions  of 
section  321(f)(2)  of  HIPAA  under  which 
pre-1997  contracts  are  treated  as 
qualified  long-term  care  insurance 
contracts  if  certain  conditions  are  met. 

The  standards  in  the  final  regulations 
are  based  on  safe  harbors  that  were 
originally  set  forth  in  Notice  97-31 
(1997-lC.B.  417),  andinthe 
regulations  proposed  in  REG-109333- 
97. 

Notice  97-31 

Notice  97-31  was  issued  to  provide 
interim  standards  for  taxpayers  to  use  in 
interpreting  the  new  long-term  care 
provisions  and  to  facilitate  operation  of 
the  insurance  market  by  avoiding  the 
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need  to  amend  contracts.  For  example. 
Notice  97-31  includes  interim  guidance 
on  the  determination  of  whether  an 
individual  is  a  chronically  ill 
individual,  including  safe  harbor 
definitions  of  the  terms  substantial 
assistance,  hands-on  assistance, 
standby  assistance,  severe  cognitive 
impairment,  and  substantial 
supervision.  The  standards  contained  in 
Notice  97-31  include  interim  guidance 
on  both  the  consumer  protection 
provisions  and  the  scope  of  the  statutory 
grandfather  provisions  that  apply  to 
long-term  care  insurance  contracts 
issued  before  1997. 

Consumer  Protection  Requirements 

Under  sections  7702B(b)(l)(F), 
7702B(g),  and  4980C  of  the  Code, 
qualified  long-term  care  insurance 
contracts  and  issuers  of  those  contracts 
are  required  to  satisfy  certain  provisions 
of  the  Long-Term  Care  Insurance  Model 
Act  (Model  Act)  and  Long-Term  Care 
Insurance  Model  Regulation  (Model 
Regulation)  promulgated  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC)  for  long-term 
care  insurance  as  of  January  1993.  The 
requirements  relate  to  guaranteed 
renewability,  unintentional  lapse, 
disclosure,  prohibitions  against  post- 
claims  underwriting,  inflation 
protection,  and  prohibitions  against  pre- 
existing conditions  exclusions  and 
probationary  periods.  Section  4980C 
imposes  an  excise  tax  on  an  issuer  of  a 
qualified  long-term  care  insurance 
contract  if.  after  1996,  the  issuer  fails  to 
satisfy  certain  requirements,  including 
requirements  relating  to  application 
forms,  reporting,  marketing, 
appropriateness  of  recommended 
purchase,  standard  format  outline  of 
coverage,  delivery  of  a  shopper's  guide, 
right  to  return,  outline  of  coverage,  and 
incontestability.  Most  of  these 
requirements  are  based  on  the  NAIC 
Model  Act  and  Regulation. 

The  final  regulations  reflect  the 
standards  that  were  set  forth  in  Notice 
97-31  and  in  the  regulations  proposed 
in  REG-109333-97.  For  example,  the 
consumer  protection  requirements  will 
be  considered  satisfied  if  a  contract 
complies  with  State  law  in  a  State  that 
has  adopted  the  related  NAIC  model  or 
a  more  stringent  version  of  the  model. 

Commentators  generally  approved  of 
the  consumer  protection  provisions  of 
the  proposed  regulations.  Some 
commentators  suggested  that  the 
provisions  should  be  applied  on  a 
prospective  basis,  such  as  for  long-term 
care  insurance  contracts  issued  more 
than  one  year  after  publication  of  the 
final  regulations.  Consistent  with  this 
suggestion,  the  final  regulations  apply  to 


contracts  issued  after  December  10. 
1999. 

Commentators  suggested  that  if  any 
State  has  adopted  a  Model  Act  or  Model 
Regulation  requirement,  such  State's 
interpretation  of  that  requirement 
should  be  considered  probative  but  not 
controlling  of  the  meaning  of  the 
analogous  requirements  for  purposes  of 
applying  sections  7702B(g)  and  4980C 
of  the  Code  to  a  contract  sitused  in 
another  State.  This  suggestion  was  not 
adopted.  If  a  particular  State  has 
adopted  a  Model  Act  or  Model 
Regulation  requirement,  that  State's 
interpretation  should  apply  to 
determine  whether  the  contract  meets 
that  State's  requirement.  If  a  State  has 
not  adopted  a  partieular  requirement, 
the  determination  of  what  interpretation 
should  apply  for  purposes  of  section 
7702B(g)  and  4980C  of  the  Code  is  more 
appropriately  made  on  a  case-by-case 
basis. 

Pre-1997  Long-Term  Care  Insurance 
Contracts 

Section  321(f)(2)  of  HIPAA  provides 
that  a  contract  issued  before  January  1, 
1997,  is  treated  as  a  qualified  long-term 
care  insurance  contract  if  the  contract 
met  the  "long-term  care  insurance 
requirements  of  the  State"  in  which  the 
contract  was  sitused  at  the  time  it  was 
issued.  Under  the  final  regulations,  the 
date  on  which  a  long-term  care 
insurance  contract  other  than  a  group 
long-term  care  insurance  contract  is 
issued  is  generally  the  date  assigned  to 
the  contract  by  the  insurance  company. 
In  no  event  is  the  issue  date  earlier  than 
the  date  on  which  the  policyholder 
submitted  a  signed  application  for 
coverage  to  the  insurance  company.  In 
addition,  if  the  period  between  the  date 
of  application  and  the  date  on  which  the 
long-term  care  insurance  contract 
actually  becomes  effective  is 
substantially  longer  than  under  the 
insurance  company's  usual  business 
practice,  then  the  issue  date  is  generally 
the  date  the  contract  becomes  effective. 
For  purposes  of  applying  the 
grandfather  rule  of  section  321(0(2)  of 
HIPAA  to  a  group  long-term  care 
insurance  contract,  the  issue  date  of  the 
contract  is  the  date  the  group  contract 
was  issued.  As  a  result,  coverage  for  an 
individual  who  joins  a  grandfathered 
group  long-term  care  insiu-ance  contract 
on  or  after  January  1, 1997.  is  accorded 
the  same  treatment  under  section 
321(f)(2)  as  is  accorded  coverage  for 
those  who  joined  the  group  before  that 
date. 

Notice  97-31  and  the  proposed 
regulations  use  the  term  material 
change  to  identify  those  changes  to  pre- 
1997  long-term  care  insurance  contracts 


that  are  treated  as  the  issuance  of  a  new 
contract  and,  therefore,  result  in  the  loss 
of  grandfathered  status  under  section 
7702B.  The  use  of  the  term  material  may 
have  caused  some  confusion  in  light  of 
the.  bright  line  standards  that  the 
regulations  are  generally  intended  to 
provide.  For  this  reason,  the  final 
regulations  do  not  use  the  term  material 
in  ibis  context.  No  substantive  change  is 
intended  bv  this  modification. 

The  final  regulations  generally  adopt 
the  standards  set  forth  in  the  proposed 
regulations  for  purposes  of  determining 
whether  a  change  to  a  pre-1997  long- 
term  care  insurance  contract  is 
considered  the  issuance  of  a  new 
contract.'  For  example,  the  final 
regulations  provide  that  the  exercise  of 
any  right  provided  to  a  policyholder  or 
the  addition  of  any  right  that  is  required 
by  State  law  to  be  provided  to  the 
policyholder  will  not  be  treated  as  the 
issuance  of  a  new  contract.  Thus,  as 
illustrated  in  an  example  in  the 
regulations,  the  exercise  of  a  right  set 
forth  in  a  pre-1997  contract,  without 
underwriting,  does  not  result  in  the  loss 
of  grandfathered  status. 

The  final  regulations  also  provide  that 
the  following  practices  will  not  be 
treated  as  the  issuance  of  a  new  contract 
for  purposes  of  the  grandfathering 
provision  of  section  321(f)(2)  of  HIPAA: 
(1)  A  change  in  the  mode  of  premium 
payment,  such  as  a  change  from  paying 
premiums  monthly  to  quarterly;  (2)  a 
classwide  increase  or  decrease  in 
premiums  for  contracts  that  have  been 
issued  on  a  guaranteed  renewable  basis; 
(3)  a  reduction  in  premiums  due  to  the 
purchase  of  a  long-term  care  insurance 
pohcy  by  a  member  of  the 
pohcyholder's  family;  (4)  a  reduction  in 
coverage  (with  correspondingly  lower 
premiums)  made  at  the  request  of  a 
policyholder;  (5)  a  reduction  in 
premiums  that  occurs  because  the 
policyholder  becomes  entitled  to  a 
discount  under  the  issuer's  pre-1997 
premium  rate  structure  (such  as  when  a 
pohcyholder  becomes  a  member  of  a 
group  entitled  to  a  group  discount,  or 
chaflges  from  smoker  to  nonsmoker 
status);  (6)  the  addition,  without  an 
increase  in  premiums,  of  alternative 
forrrts  of  benefits  that  may  be  selected  by 
the  policyholder;  (7)  the  addition  of  a 
rider  to  increase  benefits  under  a  pre- 
1997  contract  if  the  rider  would 


'  These  standards  are  different  from  those  that 
apply  for  purposes  of  determining  the 
grandfathered  status  of  other  types  of  insurance 
contracts  under  the  Code  (including  sections  7702. 
7702A.  101(f).  and  264).  Those  other  provisions 
limit  the  tax  benefits  associated  with  the  purchase 
of  insurance  products  that,  unlike  pre-1997  long- 
term  care  insurance  contracts,  have  a  substantial 
investment  orientation. 
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constitute  a  qualified  long-term  care 
insurance  contract  if  it  were  a  separate 
contract;  (8)  the  deletion  of  a  rider  or 
provision  of  a  contract  (called  an  HHS 
(Health  and  Human  Services)  rider)  that 
prohibited  coordination  of  benefits  with 
Medicare;  (9)  the  effectuation  of  a 
continuation  or  conversion  of  coverage 
right  under  a  group  contract  following 
an  individual's  ineligibility  for 
continued  coverage  under  the  group 
contract;  and  (10)  the  substitution  of  one 
insurer  for  another  in  an  assumption 
reinsurance  transaction.  These 
exceptions  are  generally  similar  to  those 
listed  in  the  proposed  regulations.  In 
response  to  comments,  however,  the 
exceptions  have  been  broadened  to 
permit  certain  premium  reductions  and 
to  clarify  that  a  change  in  insurer 
pursuant  to  an  assumption  reinsurance 
transaction  is  not  treated  as  the  issuance 
of  a  new  contract  (assuming  that  the 
contract  would  not  otherwise  be  treated 
as  newly  issued,  such  as  by  reason  of  a 
change  in  the  amount  or  timing  of 
benefits  or  premiums). 

Some  commentators  suggested  that 
the  regulations  include  a  parenthetical 
to  the  effect  that  some  changes  in  the 
amount  or  timing  of  items  (such  as  de 
minimis  changes  in  premiums)  are  not 
treated  as  the  issuance  of  a  new 
contract,  even  if  no  specific  exception 
applies  under  the  regulation.  An 
important  purpose  of  these  regulations 
is  to  provide  certainty  as  to  the 
qualification  of  pre-1997  long-term  care 
insurance  contracts,  and  the  exceptions 
enumerated  in  the  proposed  regulations 
provide  broad  relief  from  treatment  as 
the  issuance  of  a  new  contract  resulting 
in  the  loss  of  grandfathered  status. 
Accordingly,  the  final  regulations  do  not 
contain  this  additional  parenthetical. 

Some  commentators  identified 
additional  circumstances  under  which 
expansion  of  coverage  under  a  group 
long-term  care  insurance  contract 
should  not  be  treated  as  the  issuance  of 
a  new  contract.  For  example,  some 
requested  that  the  addition  of  a  spouse, 
dependent  children,  or  others  should 
not  be  treated  as  the  issuance  of  a  new 
contract.  Other  commentators  suggested 
thai  no  loss  of  grandfathering  should 
result  from  the  expansion  of  coverage 
under  a  group  contract  by  reason  of  a 
corporate  merger  or  acquisition,  or  the 
extension  of  coverage  to  collectively 
bargained  employees,  or  the  addition  of 
former  employees.  The  final  regulations 
clarify  that  such  expansion  is  not 
treated  as  the  issuance  of  a  new 
contract,  provided  that  the  addition  is 
without  underwriting  and  is  pursuant  to 
the  terms  of  the  contract  and  the  plan 
under  which  the  contract  was  issued  as 
in  effect  on  December  31,  1996.  Thus, 


the  addition  of  a  business's  assets  and 
related  employees  by  a  company  with  a 
pre-1997  group  contract  is  not  treated  as 
the  issuance  of  a  new  contract  if,  as  of 
December  31,  1996,  the  contract  and  the 
plan  under  which  it  was  issued 
provided  that  new  employees 
automatically  are  eligible  to  participate 
in  the  group  contract.  If,  however,  a  new 
subsidiary  is  acquired  by  the  company 
and  the  company's  pre-1997  group 
contract  or  plan  requires  that  a 
subsidiary  be  designated  by  the 
company  in  order  for  its  employees  to 
be  eligible  to  participate,  then  the 
designation  of  the  new  subsidiary 
would  be  a  change  in  the  terms  of  the 
contract  or  in  the  plan  relating  to 
eligibility.  Although  the  final 
regulations  were  not  modified  to 
accommodate  further  expansion,  a  new 
qualified  long-term  care  insurance 
contract  could  be  entered  into  to  expand 
coverage  under  these  circumstances. 
Alternatively,  the  final  regulations 
permit  coverage  under  the  pre-1997 
contract  to  be  expanded  by  a  rider  to  the 
pre-1997  contract  if  the  rider  would 
constitute  a  qualified  long-term  care 
insurance  contract  if  it  we/e  issued  as  a 
separate  contract. ^ 

Finally,  it  was  suggested  that  the 
grandfather  provisions  of  the  final 
regulations  should  be  effective 
immediately.  The  final  regulations  with 
respect  to  contracts  issued  before  1997 
are  effective  January  1,  1999. 

Standards  Before  the  Effective  Date  of 
the  Final  Regulations 

The  consumer  protection  provisions 
in  the  final  regulations  apply  with 
respect  to  contracts  issued  after 
December  10,  1999.  Taxpayers  may 
continue  to  rely  on  Notice  97-31  with 
respect  to  contracts  issued  on  or  before 
that  date.  In  addition,  a  contract  issued 
on  or  before  December  10,  1999  will  not 
be  treated  as  failing  to  satisfy  the 
consumer  protection  requirements  of 
section  7702B(g)  or  4980C  of  the  Code 
if  the  contract  satisfies  the  requirements 
of  the  final  regulations.  Taxpayers  may 
not  rely  on  Notice  97-31  with  respect  to 
contracts  issued  after  December  10, 
1999. 

The  final  regulations  are  effective 
January  1,  1999,  with  respect  to  pre- 
1997  long-term  care  insurance  contracts. 


•'.As  was  indicated  in  the  preamble  to  the 
proposed  regulations,  certain  of  the  consumer 
protection  requirements  would  not  apply  to  such  a 
rider.  Specifically,  sections  7702B{g)(2](A)(i)(III). 
7702B(g)(2)(A)(i)(V).  7702B(g)(2)(A)(i)(VIl)  (other 
than  section  98  of  the  N.MC  Model  regulation). 
7702B(g)(2)(A)(i)(X),  7702B(g)(3),  7702B(g)(4). 
4980C(c)(l)(A)(i;.  and  4980C(c)(2)  of  the  Internal 
Revenue  Code  would  apply  only  the  first  time  a 
contract  is  purchased,  and  would  not  apply  to  the 
purchase  of  a  rider. 


Taxpayers  may  continue  to  rely  on 
Notice  97-31  for  the  purpose  of 
determining  whether  a  change  made 
before  January  1,  1999,  to  a  pre-1997 
contract  is  treated  as  the  issuance  of  a 
new  contract.  In  addition,  a  change 
made  before  that  date  to  a  pre-1997 
contract  will  not  be  treated  as  the 
issuance  of  a  new  contract  if  the  change 
is  not  treated  as  the  issuance  of  a  new 
contract  under  the  final  regulations. 
Taxpayers  may  not  rely  on  Notice  97- 
31  with  respect  to  changes  made  on  or 
after  January  1,  1999. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Katherine 
A.  Hossofsky,  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  & 
Products).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Sections  1.7702B-1  and 
1.7702B-2  are  added  to  read  as  follows: 

§1.77028-1     Consumer  protection 
provisions. 

(a)  In  general.  Under  sections 
7702B(b)(l)(F),  7702B(g),  and  4980C, 
qualified  long-term  care  insurance 
contracts  and  issuers  of  those  contracts 
are  required  to  satisfy  certain  provisions 


Federal  Register / Vol.  63.  No.  237 / Thursday,  December  10.  1998 /Rules  and  Regulations        68187 


ipns 

id  4980C, 

>urance 

se  contracts 

in  provisions 


of  the  Long-Term  Care  hisurance  Model 
Act  (Model  Act)  and  Long-Term  Care 
Insurance  Model  Regulation  (Model 
Regulation)  promulgated  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC),  as  adopted  as  of 
January'  1993.  The  requirements  for 
qualified  long-term  care  insurance 
contracts  under  section  7702B(b)(l)(F) 
and  (g)  relate  to  guaranteed  renewal  or 
noncancellability,  prohibitions  on 
limitations  and  exclusions,  extension  of 
benefits,  continuation  or  conversion  of 
■  coverage,  discontinuance  and 
replacement  of  policies,  unintentional 
lapse,  disclosure,  prohibitions  against 
post-claims  underwriting,  minimum 
Standards,  inflation  protection, 
'prohibitions  against  pre-existing 
conditions  exclusions  and  probationary 
periods,  and  prior  hospitalization  The 
fequirements  for  qualified  long-term 
care  insurance  contracts  under  section 
4980C  relate  to  application  forms  and 
replacement  coverage,  reporting 
requirements,  filing  requirements  for 
marketing,  standards  for  marketing, 
appropriateness  of  recommended 
purchase,  standard  format  outline  of 
coverage,  dehvery  of  a  shopper's  guide, 
right  to  return,  outline  of  coverage, 
certificates  under  group  plans,  policy 
summary,  monthly  reports  on 
accelerated  death  benefits,  and 
incontestability  period. 

(b)  Coordination  with  State 
^requirements — (1)  Contracts  issued  in  a 
State  that  imposes  more  stringent 
vequirements.  If  a  State  imposes  a 
requirement  that  is  more  stringent  than 
the  analogous  requirement  imposed  by 
section  7702B(g)  or  4980C,  then,  under 
section  4980C(fl,  compliance  with  the 
more  stringent  requirement  of  State  law 
is  considered  compliance  with  the 
parallel  requirement  of  section  7702B(g) 
or  4980C.  The  principles  of  paragraph 
(b)(3)  of  this  section  apply  to  any  case 
in  which  a  State  imposes  a  requirement 
that  is  more  stringent  than  the 
analogous  requirement  imposed  by 
section  7702B(g)  or  4980C  (as  described 
in  this  paragraph  (b)(1)),  but  in  which 
there  has  been  a  failure  to  comply  with 
that  State  requirement. 

L(2)  Contracts  issued  in  a  State  that 
IS  adopted  the  model  provisions.  If  a 
State  imposes  a  requirement  that  is  the 
same  as  the  parallel  requirement 
imposed  by  section  7702B(g)  or  4980C. 
compliance  with  that  requirement  of 
State  law  is  considered  compliance  with 
the  parallel  requirement  of  section 
7702B(g)  or  4980C,  and  failure  to 
comply  with  that  requirement  of  State 
law  is  considered  failure  to  comply  with 
the  parallel  requirement  of  section 
7702B(g)  or  4980C. 


(3)  Contracts  issued  in  a  State  that 
has  not  adopted  the  model  provisions  or 
more  stringent  requirements.  If  a  State 
has  not  adopted  the  Model  Act.  the 
Model  Regulation,  or  a  requirement  that 
is  the  same  as  or  more  stringent  than  the 
analogous  requirement  imposed  by 
section  7702B(g)  or  4980C,  then  the 
language,  caption,  format,  and  content 
requirements  imposed  by  sections 
7702B(g)  and  4980C  with  respect  to 
contracts,  apphcalions,  outlines  of 
coverage,  policy  summaries,  and  notices 
will  be  considered  satisfied  for  a 
contract  subject  to  the  law  of  that  State 
if  the  language,  caption,  format,  and 
content  are  substantially  similar  to  those 
required  under  the  parallel  provision  of 
the  Model  Act  or  Model  Regulation. 
Only  nonsubstantive  deviations  are 
permitted  in  order  for  language,  caption, 
format,  and  content  to  be  considered 
substantially  similar  to  the  requiioments 
of  the  Model  Act  or  Model  Regulation. 

(c)  Effective  date.  This  section  applies 
with  respect  to  contracts  issued  after 
December  10,  1999. 

§  1.7702B-2    Special  rules  for  pr6-1997 
long-term  care  Insurance  contracts. 

la)  Scope.  The  definitions  and  special 
provisions  of  this  section  apply  solely 
for  purposes  of  determining  whether  an 
insurance  contract  (other  than  a 
qualified  long-term  care  insurance 
contract  described  in  section  7702B(b) 
and  any  regulations  issued  thereunder) 
is  treated  as  a  qualified  long-term  care 
insurance  contract  for  purposes  of  the 
Internal  Revenue  Code  imder  section 
321(0(2)  of  the  Health  Insurance 
Portability  and  Accountabihty  Act  of 
1996  (Pubhc  Law  104-191). 

(b)  Pre-1997  long-term  care  insurance 
contracts— (1)  In  general.  A  pre-1997 
long-term  care  insurance  contract  is 
treated  as  a  quahfied  long-term  care 
insurance  contract,  regardless  of 
whether  the  contract  satisfies  section 
7702B(b)  and  any  regulations  issued 
thereunder. 

(2)  Pre-1997  long-term  care  insurance 
contract  defined.  A  pre-1997  long-term 
care  insurance  contract  is  any  insurance 
contract  with  an  issue  date  before 
January  1, 1997,  that  met  the  long-term 
care  insurance  requirements  of  the  State 
in  which  the  contract  was  sitused  on  the 
issue  date.  For  this  piupose,  the  long- 
term  care  insurance  requirements  of  the 
State  are  the  State  laws  (including 
statutory  and  administrative  law)  that 
are  intended  to  regulate  insurance 
coverage  that  constitutes  "long-term 
care  insurance"  (as  defined  in  section  4 
of  the  National  Association  of  Insurance 
Commissioners  (NAIC)  Long-Term  Care 
Insurance  Model  Act.  as  in  effect  on 
August  21.  1996),  regardless  of  the 


terminology  used  by  the  State  in 
describing  the  insurance  coverage. 

(3)  Issue  date  of  a  contract — (O  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (b)(3),  the  issue  date 
of  a  contract  is  the  issue  date  assigned 
to  the  contract  by  the  insurance 
company.  In  no  event  is  the  issue  date 
earher  than  the  date  the  policyholder 
submitted  a  signed  application  for 
coverage  to  the  insurance  companv.  If 
the  period  between  the  date  the  signed 
application  is  submitted  to  the 
insurance  company  and  the  date 
coverage  under  which  the  contract 
actually  becomes  effedlve  is 
substantially  longer  than  under  the 
insurance  company's  usual  business 
practice,  then  the  'ss'.ie  date  is  the  later 
of  the  date  C!  the 

contract  becL...... ssue 

date  assigned  to  the  c  e 

ins'irance  company.  A  pol:c\ . 
right  to  return  a  contract  with; 
look  period  following  delivery  lor 
refund  of  any  premiums  paid  is  noi 
taken  into  account  in  determining  the 
contract's  issue  date. 

(ii)  Special  rule  for  group  contiacts. 
The  issue  date  of  a  group  contract 
(including  any  certificate  issued 
thereunder)  is  the  date  on  which 
coverage  under  the  group 
becomes  effective. 

(iii)  Exchange  of  contract  or  certain 
changes  in  a  contract  treated  as  a  new 
issuance.  For  purposes  of  this  paragraph 
(b)(3)- 

(A)  A  contract  issued  in  exchange  for 
an  existing  contract  after  December  31 , 
1996,  is  considered  a  contract  issued 
after  that  date; 

(B)  Any  change  described  in 
paragraph  fb)(4)  of  this  section  is  treated 
as  the  issuance  of  a  new  contract  with 
an  issue  date  no  earlier  than  the  date  the 
change  goes  into  effect;  and 

(C)  If  a  change  described  in  paragraph 
(b)(4)  of  this  section  occurs  with  regard 
to  one  or  more,  but  fewer  than  all.  of  the 
certificates  evidencing  coverage  under  a 
group  contract,  then  the  insurance 
co';erage  under  the  changed  certificates 
is  treated  as  coverage  under  a  newly 
issued  group  contract  (and  the 
insurance  coverage  provided  by  any 
unchanged  certificate  continues  to  be 
treated  as  coverage  under  the  original 
group  contract). 

(4)  Changes  treated  as  the  issuance  of 
a  new  contract — (i)  In  general.  For 
purposes  of  paragraph  (b)(3)  of  this 
section,  except  as  provided  in  paragraph 
(b)(4)(ii)  of  this  section,  the  following 
changes  are  treated  as  the  issuance  of  a 
new  contract — 

(A)  A  change  in  the  terms  of  a 
contract  that  alters  the  amount  or  timing 
of  an  item  payable  by  either  the 
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policyholder  (or  certificate  holder),  the 
insured,  or  the  insurance  company; 

(B)  A  substitution  of  the  insured 
under  an  individual  contract;  or 

(C)  A  change  (other  than  an 
immaterial  change)  in  the  contractual 
terms,  or  in  the  plan  under  which  the 
contract  was  issued,  relating  to 
eligibility  for  membership  in  the  group 
covered  under  a  group  contract. 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (b)(4),  the  following  changes 
are  not  treated  as  the  issuance  of  a  new 
contract — 

(A)  A  policyholder's  exercise  of  any 
right  provided  under  the  terms  of  the 
contract  as  in  effect  on  December  31, 
1996,  or  a  right  required  by  applicable 
State  law  to  be  provided  to  the 
policyholder; 

(B)  A  change  in  the  mode  of  premium 
payment  (for  example,  a  change  from 
monthly  to  quarterly  premiums); 

(C)  In  the  case  of  a  policy  that  is 
guaranteed  renewable  or 
noncancellable,  a  classwide  increase  or 
decrease  in  premiums; 

(D)  A  reduction  in  premiums  due  to 
the  purchase  of  a  long-term  care 
insurance  contract  by  a  family  member 
of  the  policyholder; 

(E)  A  reduction  in  coverage  (with  a 
corresponding  reduction  in  premiums) 
made  at  the  request  of  a  policyholder; 

(F)  A  reduction  in  premiums  as  a 
result  of  extending  to  an  individual 
policyholder  a  discount  applicable  to 
similar  categories  of  individuals 
pursuant  to  a  premium  rate  structure 
that  was  in  effect  on  December  31,  1996, 
for  the  issuer's  pre-1997  long-term  care 
insurance  contracts  of  the  same  type; 

(G)  The  addition,  without  an  increase 
in  premiums,  of  alternative  forms  of 
benefits  that  may  be  selected  by  the 
policyholder; 

(H)  The  addition  of  a  rider  (including 
any  similarly  identifiable  amendment) 
to  a  pre-1997  long-term  care  insurance 
contract  in  any  case  in  which  the  rider, 
if  issued  as  a  separate  contract  of 
insurance,  would  itself  be  a  qualified 
long-term  care  insurance  contract  under 
section  7702B  and  any  regulations 
issued  thereunder  (including  the 
consumer  protection  provisions  in 
section  7702B(g)  to  the  extent  applicable 
to  the  addition  of  a  rider); 

(I)  The  deletion  of  a  rider  or  provision 
of  a  contract  that  prohibited 
coordination  of  benefits  with  Medicare 
(often  referred  to  as  an  HHS  (Health  and 
Human  Services)  rider); 

(J)  The  effectuation  of  a  continuation 
or  conversion  of  coverage  right  that  is 
provided  under  a  pre-1997  group 
contract  and  that,  in  accordance  with 
the  terms  of  the  contract  as  in  effect  on 
December  31. 1996,  provides  for 


coverage  under  an  individual  contract 
following  an  individual's  ineligibility 
for  continued  coverage  under  the  group 
contract;  and 

(K)  The  substitution  of  one  insurer  for 
another  insurer  in  an  assumption 
reinsurance  transaction. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b): 

Example  1.  (i)  On  December  3, 1996,  A,  an 
individual,  submits  a  signed  application  to 
an  insurance  company  to  purchase  a  nursing 
home  contract  that  meets  the  long-term  care 
insurance  requirements  of  the  State  in  which 
the  contract  is  sitused.  The  insurance 
company  decides  on  December  20,  1996,  that 
it  will  issue  the  contract,  and  assigns 
December  20,  1996,  as  the  issue  date  for  the 
contract.  Under  the  terms  of  the  contract,  A's 
insurance  coverage  becomes  effective  on 
January  1, 1997.  The  company  delivers  the 
contract  to  A  on  January  3,  1997.  A  has  the 
right  to  return  the  contract  within  15  days 
following  delivery  for  a  refund  of  all 
premiums  paid. 

(ii)  Under  paragraph  (b)(3)(i)  of  this 
section,  the  issue  date  of  the  contract  is 
December  20,  1996.  Thus,  the  contract  is  a 
pre-1997  long-term  care  insurance  contract 
that  is  treated  as  a  qualified  long-term  care 
insurance  contract. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  insurance 
coverage  under  the  contract  does  not  become 
effective  until  March  1,  1997.  Under  the 
insurance  company's  usual  business  practice, 
the  period  between  the  date  of  the 
application  and  the  date  the  contract 
becomes  effective  is  30  days  or  less. 

(ii)  Under  paragraph  (b)(3)(i)  of  this 
section,  the  issue  date  of  the  contract  is 
March  1, 1997.  Thus,  the  contract  is  not  a 
pre-1997  long-term  cju'e  insurance  contract, 
and.  accordingly,  the  contract  must  meet  the 
requirements  of  section  7702B(b)  and  any 
regulations  issued  thereunder  to  be  a 
qualified  long-term  care  insurance  contract. 

Example  3.  (i)  B,  an  individual,  is  the 
policyholder  under  a  long-term  care 
insurance  contract  purchased  in  1995.  On 
June  15,  2000,  the  insurance  coverage  and 
premiums  under  the  contract  are  increased 
by  agreement  between  B  and  the  insurance 
company. 

(ii)  Under  paragraph  (b)(4)(i)(A)  of  this 
section,  a  change  in  the  terms  of  a  contract 
that  alters  the  amount  or  timing  of  an  item 
payable  by  the  policyholder  or  the  insurance 
company  is  treated  as  the  issuance  of  a  new 
contract.  Thus,  B's  coverage  is  treated  as 
coverage  under  a  contract  issued  on  June  15, 
2000,  and,  accordingly,  the  contract  must 
meet  the  requirements  of  section  7702B(b) 
and  any  regulations  issued  thereunder  in 
order- to  be  a  qualified  long-term  care 
insurance  contract. 

Example  4.  (i)  C,  an  individual,  is  the 
policyholder  under  a  long-term  care 
insurance  contract  purchased  in  1994.  At  that 
time  and  through  December  31. 1996,  the 
contract  met  the  long-term  care  insurance 
requirements  of  the  State  in  which  the 
contract  was  sitused.  In  1996,  the  policy  was 
amended  to  add  a  provision  requiring  the 


policyholder  to  be  offered  the  right  to 
increase  dollar  limits  for  inflation  every  three 
years  (without  the  policyholder  being 
required  to  pass  a  physical  or  satisfy  any 
other  underwriting  requirements).  During 
2002,  C  elects  to  increase  the  amount  of 
insurance  coverage  (with  a  resulting 
premium  increase)  pursuant  to  the  inflation 
provision. 

(ii)  Under  paragraph  (b)(4)(ii)(A)  of  this 
section,  an  increase  in  the  amount  of 
insurance  coverage  at  the  election  of  the 
policyholder  (without  the  insurance 
company's  consent  and  without  underwriting 
or  other  limitations  on  the  policyholder's 
rights)  pursuant  to  a  pre-1997  inflation 
provision  is  not  treated  as  the  issuance  of  a 
new  contract.  Thus,  C's  contract  continues  to 
be  a  pre-1997  long-term  care  insurance 
contract  that  is  treated  as  a  qualified  long- 
term  care  insurance  contract. 

(c)  Effective  date.  This  section  is 
applicable  January  1,  1999. 
David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  November  24, 1998. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  98-32759  Filed  12-9-98;  8:45  am] 
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RIN  1545-AU25 

Guidance  Regarding  Charitable 
Remainder  Trusts  and  Special 
Valuation  Rules  for  Transfers  of 
Interests  in  Trusts 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  charitable 
remainder  trusts  and  to  special 
valuation  rules  for  transfers  of  interests 
in  trusts.  The  final  regulations  provide 
additional  guidance  regarding  charitable 
remainder  trusts.  The  final  regulations 
affect  charitable  remainder  trusts  and 
their  beneficiaries. 

DATES:  Effective  date:  These  regulations 
are  effective  December  10,  1998. 

Applicability  dates:  For  dates  of 
applicability  of  these  regulations,  see 
the  explanations  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Collins  or  Jeff  Erickson,  (202) 
622-3080  (not  a  toU-fi-ee  number). 
SUPPLEMENTARY  INFORMATION: 
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ervice  (IRS), 


Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1536.  Responses 
to  this  collection  of  information  are 
required  to  allow  taxpayers  alternative 
means  of  valuing  a  charitable  remainder 
trust's  unmarketable  assets. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  varies  from  .25  to  .75  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .5  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  fop  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  April  18,  1997,  the  IRS  published 
in  the  Federal  Register  (62  FR  19072)  a 
notice  of  proposed  rulemaking  (REG- 
209823-96)  regarding  sections  664  and 
2702.  Comments  responding  to  the 
proposed  regulations  were  received,  and 
a  public  hearing  was  held  on  November 
18.  1997.  After  considering  the 
comments  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

This  document  amends  26  CFR  parts 
1  and  25  to  provide  additional  rules 
under  sections  664  and  2702.  Section 
664  contains  the  rules  for  charitable 
remainder  trusts  (CRTs).  In  general,  a 
CRT  provides  for  a  specified  periodic 
distribution  to  one  or  more  beneficiaries 
(at  least  one  of  whom  is  a  noncharitable 
beneficiary)  for  life  or  for  a  term  of  years 
with  an  irrevocable  remainder  interest 
held  for  the  benefit  of  charity. 

There  are  two  types  of  CRTs:  a 
charitable  remainder  annuity  trust 


(CRAT)  and  a  charitable  remainder 
unitrust  (CRUT).  A  CRAT  pays  a  sum 
certain  at  least  annually  to  the 
beneficiaries  (the  annuity  amount).  A 
CRUT  pays  a  unitrust  amount  at  least 
annually  to  the  beneficiaries.  Generally, 
the  unitrust  amount  is  a  fixed 
percentage  of  the  net  fair  market  value 
of  the  CRUT's  assets  valued  annually 
(fixed  percentage  CRUT).  The  unitrust 
amount  can  instead  be  calculated  under 
one  of  two  income  exception  methods 
(income  exception  CRUT).  Under  the 
first  method,  the  unitrust  amount  is  the 
lesser  of  the  fixed  percentage  amount  or 
the  trust's  annual  net  income  (net 
income  method).  Under  the  second 
method,  the  unitrust  amount  is 
determined  under  the  net  income 
method  plus  any  amount  of  income  that 
exceeds  the  current  year's  fixed 
percentage  amount  to  make  up  for  any 
shortfall  in  payments  from  prior  years 
when  the  trust  income  was  less  than  the 
fixed  percentage  amount  (NIMCRUT 
method).  The  shortfall  in  payments  from 
prior  years  is  commonly  referred  to  as 
the  "make-up  amount." 

The  revisions  to  the  proposed 
regulations  are  discussed  below. 

I.  Flip  Unitrusts 

A.  Triggering  Events 

The  proposed  regulations  provide 
specific  rules  for  when  a  trust  may 
convert  from  one  of  the  income 
exception  methods  of  computing  the 
unitrust  amount  to  the  fixed  percentage 
method  (flip  unitrust).  The  proposed 
rule  was  designed  for  taxpayers  who 
ultimately  wanted  the  unitrust  amount 
to  be  computed  on  the  fixed  percentage 
method  but  funded  the  trust  with 
unmarketable  assets  that  generate  little 
annual  income.  A  number  of 
commentators  agreed  with  the  policy 
underlying  the  proposed  rule.  Some 
commentators  requested  that  we  permit 
flip  unitrusts  for  all  income  exception 
CRUTs  regardless  of  the  marketability  of 
the  trust  assets.  Other  commentators 
suggested  that  the  final  regulations 
clarify  whether  the  proposed  rule  was  a 
safe  harbor  or  the  exclusive 
circumstance  for  which  a  flip  imitrust 
would  be  permitted. 

In  response,  the  final  regulations 
expand  the  availability  of  the  flip 
unitrust  to  certain  other  situations  that 
the  IRS  and  Treasury  believe  are 
consistent  with  the  legislative  history 
indicating  that  a  trustee  should  not  have 
discretion  to  change  the  method  used  to 
calculate  the  unitrust  amount.  H.R. 
Conf.  Rep.  No.  782,  91st  Cong.,  1st  Sess. 
296  (1969),  1969-3  C.B.  644,  655. 

The  final  regulations  allow  the 
governing  instrument  of  a  CRUT  to 


provide  that  the  CRUT  will  convert  once 
ft-om  one  of  the  income  exception 
methods  to  the  fixed  percentage  method 
for  calculating  the  unitrust  amount  if 
the^date  or  event  triggering  the 
conversion  is  outside  the  control  of  the 
trustees  or  any  other  persons.  The  final 
regulations  include  examples  of 
permissible  and  impermissible 
triggering  events.  For  example, 
permissible  triggering  events  with 
respect  to  any  individual  include 
marriage,  divorce,  death,  or  birth  of  a 
chAd.  Also,  the  sale  of  an  unmarketable 
asset  such  as  real  estate  is  a  permissible 
triggering  event.  Examples  of 
impermissible  triggering  events  include 
the  sale  of  marketable  assets  and  a 
request  from  the  unitrust  recipient  or 
the  unitrust  recipient's  financial  advisor 
that  the  trust  convert  to  the  fixed 
percentage  method. 

The  final  regulations  also  provide  that 
the  conversion  to  the  fixed  percentage 
method  occurs  at  the  beginning  of  the 
taxable  year  that  immediately  follows 
the  taxable  year  in  which  the  triggering 
date  or  event  occurs.  Any  make-up 
amount  described  in  section 
664(d)(3)(B)  is  forfeited  when  the  trust 
converts  to  the  fixed  percentage  method. 

The  proposed  regulations  define 
unmarketable  assets  as  assets  other  than 
cash,  cash  equivalents,  or  marketable 
securities  (within  the  meaning  of 
sec'ifion  731(c)).  Commentators  asked  for 
clarification  of  the  term  unmarketable 
assets  and  recommended  changing  the 
scope  of  this  class  of  assets.  In  response, 
the  final  regulations  define 
unmarketable  assets  as  assets  other  than 
cash,  cash  equivalents,  or  assets  that  can 
be  readily  sold  or  exchanged  for  cash  or 
-ash  equivalents.  For  example, 
unmarketable  assets  include  real 
property,  closely-held  stock,  and 
unregistered  securities  for  which  there 
is  no  available  exemption  permitting 
public  sale. 

Commentators  requested  that  the  final 
regulations  permit  conversions  from  the 
fixed  percentage  method  to  one  of  the 
income  exception  methods  and 
conCersions  from  a  CRAT  to  a  CRUT. 
The  flip  unitrust  allowed  in  the  final 
regulations  is  the  only  type  of 
permissible  conversion.  Thus,  a  CRAT 
caimot  convert  to  a  CRUT  without 
losing  its  status  as  a  CRT.  Similarly,  a 
CRUT  using  the  fixed  percentage 
method  cannot  convert  to  an  income 
exception  method  without  losing  its 
status  as  a  CRT. 

B.  Effective  Date  and  Transitional  Rules 

The  rules  for  fiip  unitrusts  are 
effective  for  CRUTs  created  on  or  after 
December  10,  1998.  The  proposed 
regulations  allowed  reformations  in 
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limited  circumstances.  In  response  to 
comments,  the  final  regulations  expand 
the  circumstances  in  which  reformation 
is  available.  The  final  regulations  allow 
income  exception  CRUTs  to  be  reformed 
to  add  provisions  allowing  a  conversion 
to  the  fixed  percentage  method  provided 
the  triggering  event  does  not  occur  in  a 
year  prior  to  the  year  in  which  the  court 
issues  the  order  reforming  the  trust. 
Adding  the  conversion  provisions  will 
not  cause  the  CRUT  to  fail  to  function 
exclusively  as  a  CRT  and  will  not  be  an 
act  of  self-dealing  under  section  4941  if 
the  trustee  initiates  legal  proceedings  to 
reform  the  trust  by  June  8,  1999. 

II.  Time  for  Paying  the  Annuity  Amount 
or  the  Unitrust  Amount 

The  proposed  regulations  provide  that 
the  payment  of  the  annuity  amount  or 
the  unitrust  amount  determined  under 
the  fixed  percentage  method  must  be 
made  by  the  close  of  the  taxable  year  in 
which  it  is  due.  The  rules  were 
proposed  in  response  to  abuses 
associated  with  the  use  of  accelerated 
CRTs  described  in  Notice  94-78  (1994- 
2  C.B.  555).  After  receiving  a  significant 
number  of  comments  on  the  proposed 
rules,  the  IRS  issued  Notice  97-68 
(1997^8  I.R.B.  11),  which  provided 
guidance  on  complying  with  the 
proposed  rules  for  the  1997  taxable  year. 

One  commentator  recommended 
applying  the  proposed  rules  only  to 
trusts  created  after  the  date  the  final 
regulations  are  published.  Another 
commentator  suggested  adopting  the 
rules  in  Notice  97-68  for  all  trusts 
created  after  a  certain  date.  Although 
recent  legislative  changes  have  reduced 
the  potential  tax  benefits  of  accelerated 
CRTs,  the  IRS  and  Treasury  continue  to 
be  concerned  about  the  potential  abuse 
of  the  post-year-end  grace  period  to 
produce  a  tax-free  return  of  appreciation 
in  the  assets  contributed  to  a  CRAT  or 
a  fixed  percentage  CRUT.  Therefore,  the 
final  regulations  adopt  rules  similar  to 
those  in  Notice  97-68  with  certain 
modifications.  The  rules  are  effective  for 
taxable  years  ending  after  April  18, 
1997. 

For  CRATs  and  fixed  percentage 
CRUTs,  the  annuity  or  unitrust  amount 
may  be  paid  within  a  reasonable  time 
after  the  close  of  the  year  for  which  it 
is  due  if  (a)  the  character  of  the  annuity 
or  unitrust  amount  in  the  recipient's 
hands  is  income  under  section 
664(b)(1),  (2),  or  (3);  and/or  (b)  the  trust 
distributes  property  (other  than  cash) 
that  it  owned  as  of  the  close  of  the 
taxable  year  to  pay  the  annuity  or 
unitrust  amount  and  the  trustee  elects 
on  Form  5227,  "Split-Interest  Trust 
Information  Return,"  to  treat  any 
income  generated  by  the  distribution  as 


occurring  on  the  last  day  of  the  taxable 
year  for  which  the  amount  is  due.  In 
addition,  for  CRATs  and  fixed 
percentage  CRUTs  that  were  created 
before  December  10,  1998,  the  annuity 
or  unitrust  amount  may  be  paid  within 
a  reasonable  time  after  the  close  of  the 
taxable  year  for  which  it  is  due  if  the 
percentage  used  to  calculate  the  annuity 
or  unitrust  amount  is  15  percent  or  less. 

III.  Appraising  Unmarketable  Assets 

Under  section  664(d)(2)(A),  a  CRUT 
must  value  its  assets  annually.  The 
proposed  regulations  provide  that,  if  a 
CRT  holds  unmarketable  assets  and  the 
only  trustee  is  the  grantor,  a 
noncharitable  beneficiary,  or  a  related  or 
subordinate  party  to  the  grantor  or  the 
noncharitable  beneficiary  within  the 
meaning  of  section  672(c)  and  the 
applicable  regulations,  the  trustee  must 
value  those  assets  using  a  current 
qualified  appraisal,  as  defined  in 
§  1.170A-13(c)(3),  from  a  qualified 
appraiser,  as  defined  in  §  1.170A- 
13(c)(5). 

The  final  regulations  follow  the 
proposed  regulations  and  provide  that 
the  trust's  unmarketable  assets  must  be 
valued  by  an  independent  trustee,  or  by 
a  qualified  appraisal  from  a  qualified 
appraiser.  The  proposed  regulations 
define  an  independent  trustee  as  a 
person  who  is  not  the  grantor,  a 
noncharitable  beneficiary  or  a  related  or 
subordinate  party  to  the  grantor,  or  the 
noncharitable  beneficiary  within  the 
meaning  of  section  672(c)  and  the 
applicable  regulations.  The  final 
regulations  add  the  grantor's  spouse  to 
the  list  of  persons  to  whom  an 
independent  trustee  cannot  be  related  or 
subordinate.  A  co-trustee  who  is  an 
independent  trustee  may  value  the 
trust's  unmarketable  assets. 

Finally,  in  response  to  comments,  the 
final  regulations  define  unmarketable 
assets  as  assets  other  than  cash,  cash 
equivalents,  or  assets  that  can  be  readily 
sold  or  exchanged  for  cash  or  cash 
equivalents.  For  example,  unmarketable 
assets  include  real  property,  closely- 
held  stock,  and  unregistered  securities 
for  which  there  is  no  available 
exemption  permitting  public  sale. 

The  rules  for  valuing  unmarketable 
assets  are  effective  fortrusts  created  on 
or  after  December  10, 1998. 

IV.  Application  of  Section  2702  to 
Certain  CRUTs 

Under  the  proposed  regulations, 
unitrust  interests  in  an  income 
exception  CRUT  that  are  retained  by  the 
donor  or  any  applicable  family  member 
will  be  valued  at  zero  when  a 
noncharitable  beneficiary  of  the  trust  is 
someone  other  than  (1)  the  donor,  (2) 


the  donor's  U.S.  citizen  spouse,  or  (3) 
both  the  donor  and  the  donor's  U.S. 
citizen  spouse.  Commentators  stated 
that  income  exception  CRUTs  without  a 
make-up  provision  should  be  exempt 
from  section  2702.  The  IRS  and 
Treasury  believe  that,  in  addition  to  the 
NIMCRUT  method,  the  net  income 
method  can  be  used  to  circumvent  the 
intent  of  section  2702.  Therefore,  the 
final  regulations  do  not  exempt  from 
section  2702  CRUTs  that  use  only  the 
net  income  method. 

Commentators  also  stated  that  the 
proposed  rule  encompassed  other 
transfers  that  section  2702  was  not 
intended  to  include.  A  commentator 
noted  that  the  proposed  rule  would 
value  a  transferor's  interest  at  zero  even 
though  the  transferor  merely  retained  a 
secondary  life  estate.  The  final 
regulations  clarify  that  section  2702  will 
not  apply  when  there  are  only  two 
consecutive  noncharitable  beneficial 
interests  and  the  transferor  holds  the 
second  of  the  two  interests. 

Commentators  also  asked  whether 
section  2702  may  apply  to  flip  unitrusts. 
The  potential  abuse  associated  with 
income  exception  CRUTs  also  exists 
with  flip  unitrusts.  Therefore,  under  the 
final  regulations,  section  2702  applies  to 
a  flip  unitrust  if  the  CRUT  does  not  fall 
within  one  of  the  exemptions. 

V.  Prohibition  on  Allocating 
Precontribution  Gain  to  Trust  Income 
and  Make-up  Amount  as  a  Liability 

The  proposed  regulations  clarify  that 
the  proceeds  from  the  sale  of  an  income 
exception  CRUT's  assets,  at  least  to  the 
extent  of  the  fair  market  value  of  the 
assets  when  contributed  to  the  trust, 
must  be  allocated  to  trust  principal. 
Some  commentators  stated  that  the  rule 
is  inconsistent  with  the  rule  concerning 
income  under  section  643(b).  Other 
commentators  questioned  whether  the 
make-up  amount  under  the  NIMCRUT 
method  should  be  treated  as  a  liability 
when  valuing  the  trust's  assets. 

The  final  regulations  maintain  the 
prohibition  on  allocating 
precontribution  gain  to  trust  income  for 
an  income  exception  CRUT.  However, 
the  governing  instrument,  if  permitted 
under  applicable  local  law,  may  allow 
the  allocation  of  post-contribution 
capital  gains  to  trust  income.  Taxpayers 
do  not  have  to  treat  the  make-up  amount 
as  a  liability  when  valuing  the  assets  of 
a  NIMCRUT. 

VI.  Example  Illustrating  Rule  for 
Characterizing  Distributions  From 
CRUTs 

The  proposed  regulations  contain  an 
example  of  how  the  ordering  rule  under 
section  664(b)  operates  when  the 
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unitrust  amount  is  computed  under  an 
income  exception  method.  No 
comments  were  received  on  this 
example.  Thus,  the  final  regulations 
adopt  the  example  without  any  changes. 

Effect  on  Other  Documents 

Notice  97-68  (1997-48  I.R.B.  11)  is 
obsolete  as  of  December  10, 1998. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f), 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information.  The  principal 
authors  of  these  regulations  are  Mary 
Beth  Collins  and  Jeff  Erickson,  Office  of 
the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  from 
offices  of  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25        ^ 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  CFR  parts  1,  25,  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  In  §  1.664-1,  paragraphs  (a)(7) 
and  (d)(l)(iii)  are  added  and  paragraph 
(0(4)  is  added  following  the  concluding 


text  of  paragraph  (f)(3)  to  read  as 
follows: 

§1.664-1    Charitable  remainder  trusts. 

(a)  *   *   * 

(7)  Valuation  of  unmarketable 
assets — (i)  In  general.  If  unmarketable 
assets  are  transferred  to  or  held  by  a 
trust,  the  trust  will  not  be  a  trust  with 
respect  to  which  a  deduction  is 
available  under  section  170,  2055,  2106, 
or  2522,  or  will  be  treated  as  failing  to 
function  exclusively  as  a  charitable 
remainder  trust  unless,  whenever  the 
trust  is  required  to  value  such  assets,  the 
valuation  is — 

(a)  Performed  exclusively  by  an 
independent  trustee;  or 

(6)  Determined  by  a  current  qualified 
appraisal,  as  defined  in  §  1.170A- 
13(c)(3),  from  a  qualified  appraiser,  as 
defined  in  §  1.170A-13(c)(5). 

(ii)  Unmarketable  assets. 
Unmarketable  assets  are  assets  that  are 
not  cash,  cash  equivalents,  or  other 
assets  that  can  be  readily  sold  or 
exchanged  for  cash  or  cash  equivalents. 
For  example,  unmarketable  assets 
include  real  property,  closely-held 
stock,  and  an  unregistered  security  for 
which  there  is  no  available  exemption 
permitting  public  sale. 

(iii)  Independent  trustee.  An 
independent  trustee  is  a  person  who  is 
not  the  grantor  of  the  trust,  a 
noncharitable  beneficiary,  or  a  related  or 
subordinate  party  to  the  grantor,  the 
grantor's  spouse,  or  a  noncharitable 
beneficiary  (within  the  meaning  of 
section  672(c)  and  the  applicable 
regulations). 
•        *        *         *        » 

(d)  *  *  *  (1)  •  *  * 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (d)(1): 

Example,  (i)  Xis  a  charitable  remainder 
unitrust  described  in  section  664(d)(2)  and 
(3).  The  annual  unitrust  amount  is  the  lesser 
of  the  amount  of  trust  income,  as  defined  in 
§  1.664-3(a)(l)(i)(b),  or  six  percent  of  the  net 
fair  market  value  of  the  trust  assets  valued 
annually.  The  net  fair  market  value  of  the 
trust  assets  on  the  valuation  date  in  1996  is 
$150,000.  During  1996,  X  has  $7,500  of 
income  after  allocating  all  expenses.  All  of 
X's  income  for  1996  is  tax-exempt  income.  At 
the  end  of  1996.  X's  ordinary  income  for  the 
current  taxable  year  and  undistributed 
ordinary  income  for  prior  years  are  t)oth  zero; 
X's  capital  gain  for  the  current  taxable  year 
is  zero  and  undistributed  capital  gain  for 
prior  years  is  $30,000;  and  X's  tax-exempt 
income  for  the  current  year  js  $7,500  and 
undistributed  tax-exempt  income  for  prior 
years  is  $2,500. 

(ii)  Because  the  trust  income  of  $7,500  is 
less  than  the  fixed  percentage  amount  of 
$9,000.  the  unitrust  amount  for  1996  is 
$7,500.  The  character  of  that  amount  in  the 
hands  of  the  recipient  of  the  unitrust  amount 


is  determined  under  section  664(b).  Because 
the  unitrust  amount  is  less  than  Xs 
undistributed  capital  gain  income,  the 
recipient  of  the  unitrust  amount  treats  the 
distribution  of  $7,500  as  capital  gain.  At  the 
beginning  of  1997.  A"s  undistributed  capital 
gain  for  prior  years  is  reduced  to  522,500, 
and  Xs  undistributed  tax-exempt  income  is 
increased  to  $10,000. 

*  ,     *         *         •         * 

(4)  Valuation  of  unmarketable  assets. 
The  rules  contained  in  paragraph  (a)(7) 
of  this  section  are  applicable  for  trusts 
created  on  or  after  December  10,  1998. 
A  trust  in  existence  as  of  December  10, 
1998  whose  governing  instrument 
requires  that  an  independent  trustee 
vakie  the  trust's  unmarketable  assets 
may  be  amended  or  reformed  to  permit 
a  valuation  method  that  satisfies  the 
requirements  of  paragraph  (a)(7)  of  this 
section  for  taxable  years  beginning  on  or 
after  December  10,  1998. 

•  •        «         «        « 

Par.  3.  hi  §  1.664-2,  paragraph  (a)(l)(i) 
is  revised  to  read  as  follows: 

§  1.664-2    Charitable  remainder  annuity 
trust 

(a)  •   •   • 

(1)  *  *  *  (i)  Payment  of  sum  certain 
at  least  annually.  The  governing 
instrument  provides  that  the  trust  will 
pay  a  sum  certain  not  less  often  than 
annually  to  a  person  or  persons 
described  in  paragraph  (a)(3)  of  this 
section  for  each  taxable  year  of  the 
period  specified  in  paragraph  (a)(5)  of 
this  section. 

(a)  General  rule  applicable  to  all 
tru^s.  A  trust  will  not  be  deemed  to 
have  engaged  in  an  act  of  self-dealing 
(within  the  meaning  of  section  4941),  to 
have  unrelated  debt-financed  income 
(within  the  meaning  of  section  514),  to 
have  received  an  additional 
contribution  (within  the  meaning  of 
paragraph  (b)  of  this  section),  or  to  have 
failed  to  function  exclusively  as  a 
charitable  remainder  trust  (within  the 
meaning  of  §  1.664-l(a)(4))  merely 
because  the  armuity  amount  is  paid  after 
the  close  of  the  taxable  year  if  such 
payment  is  made  within  a  reasonable 
tima  after  the  close  of  such  taxable  year 
and  the  entire  annuity  amount  in  the 
hands  of  the  recipient  is  characterized 
only  as  income  from  the  categories 
described  in  section  664(b)(1),  (2),  or  (3), 
except  to  the  extent  it  is  characterized 
as  corpus  described  in  section  664(b)(4) 
because — 

(1)  The  trust  distributes  prof)erty 
(other  than  cash)  that  it  ovmed  at  the 
close  of  the  taxable  year  to  pay  the 
annuity  amount;  and 

(2)  The  trustee  elects  to  treat  any 
income  generated  by  the  distribution  as 
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occurring  on  the  last  day  of  the  taxable 
year  in  which  the  annuity  amount  is 
due. 

(b)  Special  rule  for  trusts  created 
before  December  10. 1998.  In  addition  to 
the  circumstances  described  in 
paragraph  (a)(l)(i)(a)  of  this  section,  a 
trust  created  before  December  10,  1998 
will  not  be  deemed  to  have  engaged  in 
an  act  of  self-dealing  (within  the 
meaning  of  section  4941),  to  have 
unrelated  debt-financed  income  (within 
the  meaning  of  section  514),  to  have 
received  an  additional  contribution 
(within  the  meaning  of  paragraph  (b)  of 
this  section),  or  to  have  failed  to 
function  exclusively  as  a  charitable 
remainder  trust  (within  the  meaning  of 

§  1.664-1  (a)(4))  merely  because  the 
annuity  amount  is  paid  after  the  close 
of  the  taxable  year  if  such  payment  is 
made  within  a  reasonable  time  after  the 
close  of  such  taxable  year  and  the  sum 
certain  to  be  paid  each  year  as  the 
annuity  amount  is  15  percent  or  less  of 
the  initial  net  fair  market  value  of  the 
property  irrevocably  passing  in  trust  as 
determined  for  federal  tax  purposes.     ' 

(c)  Reasonable  time.  For  this 
paragraph  (a)(l)(i),  a  reasonable  time 
will  not  ordinarily  extend  beyond  the 
date  by  which  the  trustee  is  required  to 
file  Form  5227,  "Split-Interest  Trust 
Information  Return,"  (including 
extensions)  for  the  taxable  year. 

(d)  Example.  The  following  example 
illustrates  the  rules  in  paragraph 
(a)(l)(i)(a)  of  this  section: 

Example.  Xis  a  charitable  remainder 
annuity  trust  described  in  section  664(d)(1) 
that  was  created  after  December  10.  1998. 
The  prorated  annuity  amount  payable  from  X 
for  Year  1  is  SI  00.  The  trustee  does  not  pay 
the  annuity  amount  to  the  recipient  by  the 
close  of  Year  1 .  At  the  end  of  Year  1 ,  X  has 
only  S95  in  the  ordinary  income  category 
under  section  664(b)(1)  and  no  income  in  the 
capital  gain  or  tax-exempt  income  categories 
under  section  664(b)(2)  or  (3),  resf)€ctively. 
By  April  15  of  Year  2,  in  addition  to  S95  in 
cash,  the  trustee  distributes  to  the  recipient 
of  the  annuity  a  capital  asset  with  a  $5  fair 
market  value  and  a  S2  adjusted  basis  to  pay 
the  SlOO  annuity  amount  due  for  Year  1.  The 
trust  owned  the  asset  at  the  end  of  Year  1. 
Under  §  1.664-l(d)(5),  the  distribution  is 
treated  as  a  sale  by  X.  resulting  in  X 
recognizing  a  S3  capital  gain.  The  trustee 
elects  to  treat  the  capital  gain  as  occurring  on 
the  last  day  of  Year  1.  Under  §  1.664-l(d)(l). 
the  character  of  the  annuity  amount  for  Year 
1  in  the  recipient's  hands  is  S95  of  ordinary 
income,  $3  of  capital  gain  income,  and  S2  of 
trust  corpus.  For  Year  1 ,  X  satisfied 
paragraph  (a)(l)(i)(o)  of  this  section. 

(e)  Effective  date.  This  paragraph 
(a)(l)(i)  is  applicable  for  \axable  years 
ending  after  April  18,  1997. 

***** 

Par.  4.  Section  1.664-3  is  amended  as 
follows: 


1.  Paragraphs  (a)(l)(i)(a), 
(a)(l)(i)(b)(2),  and  (a)(l){i)(6)(2)  are 
revised. 

2.  Paragraphs  (a)(l)(i)(fc)(3), 
(a)(l)(i)(6)(4).(a)(l)(i)(b)(5),and 
(a)(l)(i)(c)  through  (a)(l)(i)(/)  are  added. 

3.  The  third  sentence  of  paragraph 
(a)(l)(iv)  is  revised. 

The  added  and  revised  provisions 
read  as  follows: 

§  1.664-3    Charitable  remainder  unitrust. 

(a)*   *   * 

(1)  *  *  *  (i)  *  *  *  (a)  General  rule.  The 
governing  instrument  provides  that  the 
trust  will  pay  not  less  often  than 
annually  a  fixed  percentage  of  the  net 
fair  market  value  of  the  trust  assets 
determined  annually  to  a  person  or 
persons  described  in  paragraph  (a)(3)  of 
this  section  for  each  taxable  year  of  the 
period  specified  in  paragraph  (a)(5)  of 
this  section.  This  paragraph  (a)(l)(i')(a) 
is  applicable  for  taxable  years  ending 
after  April  18,  1997. 

(fa)*   *   * 

(1)  The  amount  of  trust  income  for  a 
taxable  year  to  the  extent  that  such 
amount  is  not  more  than  the  amount 
required  to  be  distributed  under 
paragraph  (a)(l)(i)(a)  of  this  section. 

(2)  An  amount  of  trust  income  for  a 
taxable  year  that  is  in  excess  of  the 
amount  required  to  be  distributed  under 
paragraph  (a)(l)(i)(a)  of  this  section  for 
such  year  to  the  extent  that  (by  reason 
of  paragraph  (a)(l)(i)(b)(I)  of  this 
section)  the  aggregate  of  the  amounts 
paid  in  prior  years  was  less  than  the 
aggregate  of  such  required  amounts. 

(3)  For  this  paragraph  (a)(l)(i)(6),  trust 
income  means  income  as  defined  under 
section  643(b)  and  the  applicable 
regulations. 

(4)  For  this  paragraph  (a)(l)(i)(6), 
proceeds  from  the  sale  or  exchange  of 
any  assets  contributed  to  the  trust  by  the 
donor  must  be  allocated  to  principal 
and  not  to  trust  income  at  least  to  the 
extent  of  the  fair  market  value  of  those 
assets  on  the  date  of  contribution. 

(5)  The  rules  in  paragraphs 
(a)(l)(i)(6)(l),  (2),  and  (3)  of  this  section 
are  applicable  for  taxable  years  ending 
after  April  18,  1997,  and  the  rule  in 
paragraph  (a)(l)(i)(6)(4)  is  applicable  for 
sales  or  exchanges  that  occur  after  April 
18,  1997. 

(c)  Combination  of  methods.  Instead 
of  the  amount  described  in  paragraph 
(a)(l)(i)(a)  or  (b)  of  this  section,  the 
governing  instrument  may  provide  that 
the  trust  will  pay  not  less  often  than 
annually  the  amount  described  in 
paragraph  (a)(l)(i)(6)  of  this^ section  for 
an  initial  period  and  then  pay  the 
amount  described  in  paragraph 
(a)(l)(i)(a)  of  this  section  (calculated 
using  the  same  fixed  percentage)  for  the 


remaining  years  of  the  trust  only  if  the 
governing  instrument  provides  that — 

[1]  The  change  from  the  method 
prescribed  in  paragraph  (a)(l)(i)(b)  to 
the  method  prescribed  in  paragraph 
(a)(l)(i)(o)  is  triggered  on  a  specific  date 
or  by  a  single  event  whose  occurrence 
is  not  discretionary  with,  or  within  the 
control  of,  the  trustees  or  any  other 
persons; 

(2)  The  change  from  the  method 
prescribed  in  paragraph  (a)(l)(i)(6)  of 
this  section  to  the  method  prescribed  in 
paragraph  (a)(l)(i)(a)  of  this  section 
occurs  at  the  beginning  of  the  taxable 
year  that  immediately  follows  the 
taxable  year  during  which  the  date  or 
event  specified  under  paragraph 
(a)(l)(i)(c)(2)  of  this  section  occurs;  and 

[3]  Following  the  trust's  conversion  to 
the  method  described  in  paragraph 
(a)(l)(i)(a)  of  this  section,  the  trust  will 
pay  at  least  annually  to  the  permissible 
recipients  the  amount  described  only  in 
paragraph  (a)(l)(i)(a)  of  this  section  and 
not  any  amount  described  in  paragraph 
(a)(l)(i)(6)  of  this  section. 

(d)  Triggering  event.  For  purposes  of 
paragraph  (a)(l)(i)(c)(l)  of  this  section,  a 
triggering  event  based  on  the  sale  of 
unmarketable  assets  as  defined  in 

§  1.664-l(a)(7)(ii),  or  the  marriage, 
divorce,  death,  or  birth  of  a  child  with 
respect  to  any  individual  will  not  be 
considered  discretionary  with,  or  within 
the  control  of,  the  trustees  or  any  other 
persons. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraph 
(a)(l)(i)(c)  of  this  section.  For  each 
example,  assume  that  the  governing 
instrument  of  charitable  remainder 
unitrust  y  provides  that  V  will  initially 
pay  not  less  often  than  annually  the 
amount  described  in  paragraph 
(a)(l)(i)(b)  of  this  section  and  then  pay 
the  amount  described  in  paragraph 
(a)(l)(i)(o)  of  this  section  (calculated 
using  the  same  fixed  percentage)  for  the 
remaining  years  of  the  trust  and  that  the 
requirements  of  paragraphs  (a)(l)(i)(c)(2) 
and  (3)  of  this  section  are  satisfied.  The 
examples  are  as  follows: 

Example  1.  y  is  funded  with  the  donor's 
former  personal  residence.  The  governing 
instrument  of  Y  provides  for  the  change  in 
method  for  computing  the  annual  unitrust 
amount  as  of  the  first  day  of  the  year 
following  the  year  in  which  the  trust  sells  the 
residence.  Y  provides  for  a  combination  of 
methods  that  satisfies  paragraph  (a)(l)(i)(c)  of 
this  section. 

Example  2.  Y  is  funded  with  cash  and  an 
unregistered  security  for  which  there  is  no 
available  exemption  permitting  public  sale 
under  the  Securities  and  Exchange 
Commission  rules.  The  governing  instrument 
of  Y  provides  that  the  change  in  method  for 
computing  the  annual  unitrust  amount  is 
triggered  on  the  earlier  of  the  date  when  the 
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to  the  second  \ 


Federal  Register /Vol.  63,  No.  237  /  Thursday.  December  10.  1998 /Rules  and  Regulations        68193 


stock  is  sold  or  at  the  time  the  restrictions  on 
its  public  sale  lapse  or  are  otherwise  lifted. 
y  provides  for  a  combination  of  methods  that 
satisfies  paragraph  (a)(l)(i)(c)  of  this  section. 
Example  3.  Y  is  funded  with  cash  and  with 
a  security  that  may  be  publicly  traded  under 
the  Securities  and  Exchange  Commission 
rules.  The  governing  instrument  of  Y 
provides  that  the  change  in  method  for 
computing  the  annual  unitrust  amount  is 
triggered  when  the  stock  is  sold.  Kdoes  not 
provide  for  a  combination  of  methods  that 
satisfies  the  requirements  of  paragraph 
(a)(l)(i)(c)  of  this  section  because  the  sale  of 
the  publicly-traded  stock  is  within  the 
discretion  of  the  trustee. 

Example  4.  S  establishes  Vfor  her 
granddaughter.  G.  when  G  is  10  years  old. 
The  governing  instrument  of  Y  provides  for 
the  change  in  method  for  computing  the 
annual  unitrust  amount  as  of  the  first  day  of 
the  year  following  the  year  in  which  G  turns 
18  years  old.  Y  provides  for  a  combination 
of  methods  that  satisfies  paragraph  (a)(l)(i)(c) 
of  this  section. 

Example  5.  The  governing  instrument  of  Y 
provides  for  the  change  in  method  for 
computing  the  annual  unitrust  amount  as  of 
the  first  day  of  the  year  following  the  year  in 
which  the  donor  is  married.  Y  provides  for 
a  combination  of  methods  that  satisfies 
paragraph  (a)(l)(i)(c)  of  this  section. 

Example  6.  The  governing  instrument  of  Y 
provides  that  if  the  donor  divorces,  the 
change  in  method  for  computing  the  annual 
unitrust  amount  will  occur  as  of  the  first  day 
of  the  year  following  the  year  of  the  divorce, 
y  provides  for  a  combination  of  methods  that 
satisfies  paragraph  (a)(l)(i)(c)  of  this  section. 
Example  7.  The  governing  instrument  of  Y 
provides  for  the  change  in  method  for 
computing  the  annual  unitrust  amount  as  of 
the  first  day  of  the  year  following  the  year  in 
which  the  noncharitable  beneficiary's  first 
child  is  bom.  Y  provides  for  a  combination 
of  methods  that  satisfies  paragraph  (a)(l)(i)(c) 
of  this  section. 

Example  8.  The  governing  instrument  of  Y 
pffDvides  for  the  change  in  method  for 
computing  the  annual  unitrust  amount  as  of 
the  first  day  of  the  year  following  the  year  in 
which  the  noncharitable  beneficiary's  father 
dies,  y  provides  for  a  combination  of 
methods  that  satisfies  paragraph  (a)(l)(i)(c)  of 
this  section. 

Example  9.  The  governing  instrument  of  Y 
provides  for  the  change  in  method  for 
computing  the  annual  unitrust  amount  as  of 
the  first  day  of  the  year  following  the  year  in 
which  the  noncharitable  beneficiary's 
financial  advisor  determines  that  the 
beneficiary  should  begin  receiving  payments 
under  the  second  prescribed  payment 
method.  Because  the  change  in  methods  for 
paying  the  unitrust  amount  is  triggered  by  an 
event  that  is  within  a  person's  control,  Y 
does  not  provide  for  a  combination  of 
methods  that  satisfies  paragraph  (a)(l)(i)(c)  of 
this  section. 

Example  10.  The  governing  instrument  of 
y  provides  for  the  change  in  method  for 
computing  the  annual  unitrust  amount  as  of 
the  first  day  of  the  year  following  the  year  in 
which  the  noncharitable  beneficiary  submits 
a  request  to  the  trustee  that  the  trust  convert 
to  the  second  prescribed  payment  method. 


Because  the  change  in  methods  for  paying 
the  unitrust  amount  is  triggered  by  an  event 
that  is  within  a  person's  control,  ydoes  not 
provide  for  a  combination  of  methods  that 
satisfies  paragraph  (a)(l)(i)(c)  of  this  section. 

if)  Effective  date—{l]  General  rule. 
Paragraphs  (a)(l)(i)(c),  (d),  and  (e)  of  this 
section  are  applicable  for  charitable 
remainder  trusts  created  on  or  after 
December  10,  1998. 

(2)  General  rule  regarding 
reformations  of  combination  of  method 
unitnists.  If  a  trust  is  created  on  or  after 
December  10,  1998  and  contains  a 
provision  allowing  a  change  in 
calculating  the  unitrust  amount  that 
does  not  comply  with  the  provisions  of 
paragraph  (a)(l)(i)(c)  of  this  section,  the 
trust  will  qualify  as  a  charitable 
remainder  unitrust  only  if  it  is  amended 
or  reformed  to  use  the  initial  method  for 
computing  the  unitrust  amount 
throughout  the  term  of  the  trust,  or  is 
reformed  in  accordance  with  paragraph 
(a)(l)(i)(/K3)  of  this  section.  If  a  trust 
was  created  before  December  10,  1998 
and  contains  a  provision  allowing  a 
change  in  calculating  the  unitrust 
amount  that  does  not  comply  with  the 
provisions  of  paragraph  (a)(l)(i)(c)  of 
this  section,  the  trust  may  be  reformed 
to  use  the  initial  method  for  computing 
the  unitrust  amount  throughout  the  term 
of  the  trust  without  causing  the  trust  to 
fail  to  function  exclusively  as  a 
charitable  remainder  unitrust  under 
§  1.664-l(a)(4),  or  may  be  reformed  in 
accordance  with  paragraph  (a)(l)(i)(/)(5) 
of  this  section.  Except  as  provided  in 
paragraph  (a)(l)(i)(/)(3)  of  this  section,  a 
qualified  charitable  remainder  unitrust 
will  not  continue  to  qualify  as  a 
charitable  remainder  unitrust  if  it  is 
amended  or  reformed  to  add  a  provision 
allowing  a  change  in  the  method  for 
calculating  the  unitrust  amount. 

{3)  Special  rule  for  reformations  of 
trusts  that  begin  by  June  8,  1999. 
Notwithstanding  paragraph  (a)(l)(i)(/)(2) 
of  this  section,  if  a  trust  either  provides 
for  payment  of  the  unitrust  amount 
under  a  combination  of  methods  that  is 
not  permitted  under  paragraph 
(a)(l)(i)(c}  of  this  section,  or  provides  for 
payment  of  the  unitrust  amount  under 
only  the  method  prescribed  in 
paragraph  (a)(l)(i)(b)  of  this  section, 
then  the  trust  may  be  reformed  to  allow 
for  a  combination  of  methods  permitted 
under  paragraph  (a)(l)(i)(c)  of  this 
section  without  causing  the  trust  to  fail 
to  function  exclusively  as  a  charitable 
remainder  unitrust  under  §  1.664-l(a)(4) 
or  to  engage  in  an  act  of  self-dealing 
under  section  4941  if  the  trustee  begins 
legal  proceedings  to  reform  by  June  8, 
1999.  The  triggering  event  under  the 
reformed  governing  instrument  may  not 
occur  in  a  year  prior  to  the  year  in 


which  the  court  issues  the  order 
reforming  the  trust,  except  for  situations 
in  which  the  governing  instrument  prior 
to  reformation  already  provided  for 
payment  of  the  unitrust  amount  under 
a  combination  of  methods  that  is  not 
permitted  under  paragraph  (a}(l){i)(c)  of 
thi*  section  and  the  triggering  event 
occurred  prior  to  the  reformation. 

ig)  Payment  under  general  rule  for 
fixed  percentage  trusts.  When  the 
unitrust  amount  is  computed  under 
paragraph  (a)(l)(i)(o)  of  this  section,  a 
trust  will  not  be  deemed  to  have 
engaged  in  an  act  of  self-dealing  (within 
the  meaning  of  section  4941).  to  have 
unrelated  debt-financed  income  (within 
the  meaning  of  section  514),  to  have 
received  an  additional  contribution 
(within  the  meaning  of  paragraph  (b)  of 
this  section),  or  to  have  failed  to 
function  exclusively  as  a  charitable 
remainder  trust  (within  the  meaning  of 
§  1.664-l(a)(4))  merely  because  the 
unitrust  amount  is  paid  after  the  close 
of  the  taxable  year  if  such  payment  is 
made  within  a  reasonable  time  after  the 
close  of  such  taxable  year  and  the  entire 
unitrust  amount  in  the  hands  of  the 
recipient  is  characterized  only  as 
income  from  the  categories  described  in 
seclion  664(b)(1).  (2).  or  (3).  except  to 
the  extent  it  is  characterized  as  corpus 
described  in  section  664(b)(4)  because — 

(3)  The  trust  distributes  property 
(other  than  cash)  that  it  owned  at  the 
close  of  the  taxable  year  to  pay  the 
unitrust  amount;  and 

(2)  The  trustee  elects  to  treat  any 
income  generated  by  the  distribution  as 
occurring  on  the  last  day  of  the  taxable 
year  for  which  the  unitrust  amount  is 
due. 

[h]  Special  rule  for  fixed  percentage 
trusts  created  before  December  10,  1998. 
When  the  unitrust  amount  is  computed 
under  paragraph  (a)(l)(i)(a)  of  this 
section,  a  trust  created  before  December 
10,  1998  will  not  be  deemed  to  have 
engaged  in  an  act  of  self-dealing  (within 
the  meaning  of  section  4941),  to  have 
unrelated  debt-financed  income  (within 
the  meaning  of  section  514),  to  have 
received  an  additional  contribution 
(within  the  meaning  of  paragraph  (b)  of 
this.section),  or  to  have  failed  to 
function  exclusively  as  a  charitable 
remainder  trust  (within  the  meaning  of 
§  1.664-l(a)(4))  merely  because  the 
unit/ust  amount  is  paid  after  the  close 
of  the  taxable  year  if  such  payment  is 
made  within  a  reasonable  time  after  the 
close  of  such  taxable  year  and  the  fixed 
percentage  to  be  paid  each  year  as  the 
unitrust  amount  is  15  percent  or  less  of 
the  net  fair  market  value  of  the  trust 
assets  as  determined  under  paragraph 
(a)(l)(iv)  of  this  section. 
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(j)  Example.  The  following  example 
illustrates  the  rules  in  paragraph 
(a)(l)(i)(g)  of  this  section: 

Example.  X  is  a  charitable  remainder 
unitrust  that  calculates  the  unitrust  eunount 
under  paragraph  (a)(l](i)(a)  of  this  section.  X 
was  created  after  December  10, 1998.  The 
prorated  unitrust  amount  payable  from  X  for 
Year  1  is  SlOO.  The  trustee  does  not  pay  the 
unitrust  amount  to  the  recipient  by  the  end 
of  the  Year  1 .  At  the  end  of  Year  1 ,  X  has 
only  $95  in  the  ordinary  income  category 
under  section  664(b)(1)  and  no  income  in  the 
capital  gain  or  tax-exempt  income  categories 
under  section  664(b)  (2)  or  (3),  respectively. 
By  April  15  of  Year  2,  in  addition  to  S95  in 
cash,  the  trustee  distributes  to  the  unitrust 
recipient  a  capital  asset  with  a  $5  fair  market 
value  and  a  S2  adjusted  basis  to  pay  the  $100 
unitrust  amount  due  for  Year  1.  The  trust 
owned  the  asset  at  the  end  of  Year  1.  Under 
§  1.664-l(d)(5),  the  distribution  is  treated  as 
a  sale  by  X,  resulting  in  X  recognizing  a  $3 
capital  gain.  The  trustee  elects  to  treat  the 
capital  gain  as  occurring  on  the  last  day  of 
Year  1.  Under  §  1.664-l(d)(l).  the  character 
of  the  unitrust  amount  for  Year  1  in  the 
recipient's  hands  is  $95  of  ordinary  income, 
S3  of  capital  gain  income,  and  $2  of  trust 
corpus.  For  Year  1,  X  satisfied  paragraph 
(a](l)(i)(^  of  this  section. 

(/)  Payment  under  income  exception. 
When  the  unitrust  amount  is  computed 
under  paragraph  (a](l)(i)(b]  of  this 
section,  a  trust  will  not  be  deemed  to 
have  engaged  in  an  act  of  self-dealing 
(writhin  the  meaning  of  section  4941),  to 
have  luu^lated  debt-financed  income 
(within  the  meaning  of  section  514),  to 
have  received  an  additional 
contribution  (within  the  meaning  of 
paragraph  (b)  of  this  section),  or  to  have 
failed  to  function  exclusively  as  a 
charitable  remainder  trust  (within  the 
meaning  of  §  1.664-1  (a)(4))  merely 
because  payment  of  the  unitrust  amount 
is  made  after  the  close  of  the  taxable 
year  if  such  payment  is  made  within  a 
reasonable  time  after  the  close  of  such 
taxable  year. 

[k]  Reasonable  time.  For  paragraphs 
(a)(l)(i)  (g),  (/]),  £ind  (/)  of  this  section,  a 
reasonable  time  will  not  ordinarily 
extend  beyond  the  date  by  which  the 
trustee  is  required  to  file  Form  5227, 
"Split-Interest  Trust  Information 
Return,"  (including  extensions)  for  the 
taxable  year. 

(/)  Effective  date.  Paragraphs  (a)(l)(i) 
(g),  W<  (i).  01  >  *iid  [k)  of  this  section  are 
applicable  for  taxable  years  ending  after 
April  18,  1997. 
***** 

(iv)  *   •   *  If  the  governing  instrument 
does  not  specify  the  valuation  date  or 
dates,  the  trustee  must  select  such  date 
or  dates  and  indicate  the  selection  on 
the  first  return  on  Form  5227,  "Split- 
Interest  Trust  Information  Return,"  that 
the  trust  must  file.  *   *  * 


PART  25-GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31. 1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  6.  In  §  25.2702-1,  paragraph 
(c)(3)  is  revised  to  read  as  follows: 

§  25.2702-1    Special  valuation  rules  In  the 
case  of  transfers  of  interests  In  trust 

***** 

(c)*  *  • 

(3)  Charitable  remainder  trust,  (i)  For 
transfers  made  on  or  after  May  19, 1997, 
a  transfer  to  a  pooled  income  fund 
described  in  section  642(c)(S);  a  transfer 
to  a  charitable  remainder  annuity  trust 
described  in  section  664(d)(1);  a  transfer 
to  a  charitable  remainder  unitrust 
described  in  section  664(d)(2)  if  under 
the  terms  of  the  governing  instrument 
the  unitrost  amount  can  be  computed 
only  imder  section  664(d)(2)(A);  and  a 
transfer  to  a  charitable  remainder 
unitrust  if  under  the  terms  of  the 
governing  instrument  the  unitrust 
amount  can  be  computed  under  section 
664(d)(2)  and  (3)  and  either  there  are 
only  two  consecutive  noncharitable 
beneficial  interests  and  the  transferor 
holds  the  second  of  the  two  interests,  or 
the  only  permissible  recipients  of  the 
unitrust  amoimt  are  the  transferor,  the 
transferor's  U.S.  citizen  spouse,  or  both 
the  transferor  and  the  transferor's  U.S. 
citizen  spouse. 

(ii)  For  transfers  made  before  May  19, 
1997,  a  transfer  in  trust  if  the  remainder 
interest  in  the  trust  qualifies  for  a 
deduction  imder  section  2522. 


PART  602— OMB  COffTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  8.  In  §  602.101.  paragraph  (c)  is 
amended  by  adding  a  new  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.101    OMB  Control  numbers. 

***** 

(c)  *   *   • 


CFR  part  or  section 

wtiere  identified  and 

described 


Current  OMB  control 
No. 


1.664-1  (a)(7)  1545-1536 


Approved:  December  1, 1998. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
IFR  Doc.  98-32559  Filed  12-9-98;  8:45  am) 

BILUNQ  CODE  4830-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  270 
RIN0790-AQ67 

Compensation  of  Certain  Former 
Operatives  Incarcerated  by  the 
Democratic  Republic  of  Vietnam 

agency:  Office  of  Under  Secretary  of 

Defense  for  Personnel  and  Readiness, 

DoD. 

ACTION:  Interim  final  rule. 

summary:  This  rule  amends  part  270  to 
reflect  changes  necessary  as  a  result  of 
new  language  in  Section  658  of  the 
FY99  National  Defense  Authorization 
Act.  Section  658  expands  the  field  of 
beneficiaries  of  the  Vietnamese 
Commandos  Compensation  Commission 
to  parents  and  siblings  of  deceased 
Commandos.  It  also  adds  words 
"notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary,  the  actual  disbursement"  must 
be  made  directly  to  the  person  who  is 
eligible  for  the  payment.  This  rule  also 
amends  part  270  to  reflect  necessary 
technical  changes  to  accommodate  the 
new  language. 

EFFECTIVE  DATE:  This  lule  is  effective 
October  17, 1998.  Comments  are 
requested  by  February  8,  1999. 
ADDRESSES:  Forward  comments  to 
Commission  on  Compensation,  Office  of 
the  Secretary  of  Defense,  4000  Defense 
Pentagon,  Washington.  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Witschonke,  (703)  693-1059  or 
LTC  Frank  Hudson,  (703)  588-6570. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  is  not 
a  significant  rule  as  defined  under 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Order  12866. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  because  it  affects  only  a  Umited 


number  of ' 
were  incarc 
and  as  such 
entities. 

Public  Law 
Reduction  . 


Public  Law 
Mandates  R 


$270.2    Defin 
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number  of  Vietnamese  Commandos  who 
■were  incarcerated  in  North  Vietnam, 
and  as  such,  does  not  affect  small 
entities. 

Public  Law  9fr-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  rule  does 
not  impose  reporting  and  recordkeeping 
requirements  under  the  Paperwork 
j  Reduction  Act  of  1995.  The  reporting 
and  recordkeeping  requirements  are 
exempt  from  this  Act,  as  it  directly 
involves  active  litigation  in  which  the 
U.S.  is  a  party. 

The  specific  exemption  from  the 
Paperwork  Reduction  Act  is  found  in  5 
CFR  Part  1320.  The  information 
collection  in  this  interim  final  rule  is 
exempt  from  OMB  approval  under  Sec. 
1320  4(a)(2),  "Controlling  Paperwork 
Burdens  on  the  Public;  Regulatory 
Changes  Reflecting  Recodification  of  the 
paperwork  Reduction  Act". 

Public  Law  104-^,  "Unfunded 
Mandates  Report  Act  of  1995  (UMRA)" 

It  has  been  determined  that  this  rule 
does  not  contain  a  federal  mandate  that 
may  resuh  in  expenditures  of  $100 
■ihillion  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 

List  of  Subjects  in  32  CFR  Part  270 

I    Mihtary  personnel,  Payments, 
[Prisoners  of  war,  Vietnam. 

I    Accordingly,  32  CFR  part  270  is 
amended  to  read  as  follows: 

PART  270— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
^art  270  continues  to  read  as  follows: 

Authority:  Sec.  657,  Pub.  L.  104-201,  110 
Stat.  2422. 

2.  Section  270.2.  "Definitions."  is 
amended  by  redesignating  paragraphs 
(C).  (d).  (e).  (f).  (g).  (h),  (i),  (j).  and  (k)  as 
paragraphs  (e),  {{).  (g),  (h),  (i).  (j).  (k).  (1). 
and  (m).  respectively,  and  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

S  270.2    Definitions. 

♦        *        *        *        * 

'   (c)  Parents  of  an  eligible  person. 
Natural  parents,  adoptive  parents,  or 
step  parents  of  a  deceased  person 
described  in  Part  A  of  appendix  A  to 
this  part.  (Step  parents  must  show  that 
they  estabUshed  a  parent-child 
relationship  with  the  deceased  person 
described  in  Part  A  of  appendix  A  to 
this  part.) 

I  (d)  Siblings  by  blood  of  an  eligible 
person.  Siblings  related  by  blood  to  a 
deceased  person  described  in  Part  A  of 


appendix  A  to  this  part,  including  half- 
brothers  and  half-sisters. 

***** 

3.  Section  270.6,  "Standards  of 
eligibility."  is  amended  by  removing  the 
period  and  adding  ";  or"  at  the  end  of 
paragraph  (b)(2),  and  adding  paragraphs 
(b)(3)  and  (b)(4)  to  read  as  follows: 

§270.6    Standards  of  eligibility. 

*  *        *        •        » 

(b)  *   *  * 

(3)  If  there  is  no  surviving  spouse  of 
an  eligible  person  and  no  surviving 
children  of  an  ehgible  person,  to  the 
surviving  parents  of  an  eligible  person, 
in  equal  shares  (step  parents  take  equal 
shares  the  same  as  natural  parents);  or 

(4)  If  there  is  no  surviving  spouse  of 
an  eligible  person,  no  surviving  children 
of  an  eligible  person,  and  no  surviving 
parents  of  an  eligible  person,  to  the 
surviving  siblings  of  an  eligible  person, 
in  equal  shares,  (Half  siblings  take  equal 
shares  in  the  same  manner  as  .full 
siblings.) 

*  *        «        *        » 

4.  Section  270.8,  "Authorization  of 
payment,"  second  sentence,  is  amended 
by  revising  the  words  "spouse  or 
children"  to  read  "spouse,  children, 
parents,  or  siblings". 

5.  Section  270.11,  "Limitation  on 
disbursements,"  is  revised  to  read  as 
follows: 

§  270.1 1     Limitation  on  disbursement 

Notwithstanding  any  agreement 
(including  a  power  of  attorney)  to  the 
contrary,  the  Commission  must  disburse 
a  payment  under  this  part  only  to  the 
person  who  is  eligible  for  the  payment, 
i.e..  the  commando,  his  surviving 
spouse,  children,  parents,  or  siblings. 
The  Commission  may,  in  its  discretion, 
require  the  person  who  is  eligible  for  the 
payment  to  appear  at  any  designated 
Defense  Finance  Accounting  Service 
disbursement  office  in  the  United  States 
to  receive  payment.  The  Commission 
may.  in  its  discretion,  coordinate  with 
other  U.S.  governmental  agencies  to 
facilitate  disbursement  of  payments  to 
persons  eligible  for  payments  who 
reside  outside  the  United  States.  If  an 
eligible  person  makes  a  vmtten  request 
that  payment  be  made  at  an  alternate 
location  or  in  an  alternate  manner,  the 
Commission  may.  in  its  discretion,  grant 
such  request,  provided  that  the  actual 
disbursement  of  the  payment  (i.e.,  the 
physical  delivery  of  the  payment)  is 
made  only  to  the  eligible  person.  The 
Commission  will  not  disburse  payment 
to  any  person  other  than  an  eligible 
person,  notwithstanding  any  written 
request,  assignment  of  rights,  power  of 
attorney,  or  other  agreement.  In  the  ca=e 
of  an  application  authorized  for 


payment  but  not  disbursed  as  a  result  of 
the  foregoing,  the  Secretary  will  hold 
the  funds  in  trust  for  the  person 
authorized  to  receive  payment  in  an 
interest  bearing  account  until  such  time 
as  the  person  complies  uith  the 
co'nditions  for  disbursement  set  out  in 
this  part. 

6.  Appendix  A  to  Part  270— 
Application  for  Compensation  of 
Vietnamese  Commandos,  !s  amended  as 
follows: 

a.  The  Privacy  Act  Stat—    -  * 
Principal  Purpose,  is  rev .  ,s 

follows: 

Appendix  A  to  Part  270— Application 
for  Compensation  of  Vietnamese 
Commandos 
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siblings,  or  deMgiiated  representatives  of 
such  persons. 

*  *         •         «         * 

C.  The  introduclor\'  text  to  Part  B  is 
revised  to  read  as  follows: 

*  *        •         »        . 

F'art  B— In  addition  to  PARI  A  above,  any 
applicant  who  is  a  surviving  spouse,  child, 
parent,  or  sibling  by  blood  of  a  deceased 
commando  must  complete  Part  B.  below, 
with  information  on  themselves. 

*  *         «         «         • 

d.  Paragraphs  (10)  and  (It)  of  Part  B 
are  redesignated  as  (12)  and  (13), 
respectively. 

e.  Part  B  is  amended  to  add 
paragraphs  (10)  and  (11),  to  read  as 
follows: 

*  *        •        *        « 

(10)  If  you  are  a  surviving  parent,  the 
deceased  person  described  in  PART  A  has  no 
surviving  spouse  or  children,  list  the  name 
and  address  of  the  other  parent  of  the 
deceased  person. 

(11)  If  you  are  a  surviving  sibling,  the 
deceased  person  described  in  Part  A  has  no 
surviving  spouse,  children,  or  parents,  list 
the  names  and  addresses  of  all  other  siblings 
of  the  deceased  person,  including  half- 
brothers  or  half-sisters.  Provide  the  date  of 
dea'ii  for  any  who  are  deceased. 

*  •         •         •         « 

f.  The  heading  "For  Surviving  Spouse 
or  Child  of  Deceased  Commando 
(OPLAN  34A  or  Predecessor  Operations- 
Missions  Into  North  Vietnam)"  is 
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revised  to  read  "For  Surviving  Spouse, 
Child,  Parent,  or  Sibling  of  Deceased 
Commando  (OPLAN  34A  or  Predecessor 
Operations-Missions  Into  North 
Vietnam)." 

g.  The  heading  "For  Surviving  Spouse 
or  Child  of  Deceased  Commando  (OP  35 
Units-Missions  Into  Laos  or  Along  the 
Viet-Lao  Border)"  is  revised  to  read  "For 
Surviving  Spouse,  Child,  Parent,  or 
Sibling  of  Deceased  Commando  (OP  35 
Units-Missions  Into  Laos  or  Along  the 
Viet-Lao  Border)." 

h.  The  heading  "For  a  Spouse  or 
Surviving  Child  of  a  Deceased  Person 
Described  in  Part  A,  Above"  is  revised 
to  read  "For  a  Surviving  Spouse,  Child, 
Parent,  or  Sibling  of  a  Deceased  Person 
Described  in  Part  A,  Above." 

i.  Add  new  sections  "For  the 
Surviving  Parent"  and  "For  the 
Surviving  Sibling  by  Blood"  after  "For 
the  Surviving  Children,"  paragraph 
(12)(d),  as  follows: 


For  the  Surviving  Parent 

In  addition  to  documents  described  in  Part 
C  items  (1)  through  (8).  above,  each  surviving 
parent  should  submit  the  following: 

(13)  An  affidavit  certifying  that  the 
deceased  individual  described  in  Part  A, 
above,  has  no  surviving  spouse. 

(a)  In  addition  to  the  above  affidavit,  if  the 
individual  described  in  Part  A,  above,  was 
divorced  at  the  time  of  his  death,  a  copy  of 
the  divorce  decree  from  his  spouse  shall  be 
submitted  as  additional  proof  that  he  has  no 
surviving  spouse. 

(b)  In  addition  to  the  above  affidavit,  if  the 
individual  described  in  Part  A,  above,  had 
been  married  at  some  point  prior  to  his 
death,  and  his  spouse  pre-deceased  him,  one 
of  the  following  documents  as  evidence  of 
the  death  of  the  spouse  of  the  individual 
described  in  Part  A,  above,  shall  be 
submitted  as  additional  proof  that  he  has  no 
surviving  spouse: 

(i)  A  certified  copy  of  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury; 

(ii)  A  certificate  by  the  custodian  of  the 
public  record  of  death; 

(iii)  A  statement  of  the  funeral  director  or 
attending  physician  or  intern  of  the 
institution  where  death  occurred; 

(iv)  A  certified  copy,  or  extract  from  an 
official  rep)ort  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States 
government;  or 

(v)  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

(vi)  If  you  cannot  obtain  any  of  the  above 
evidence  of  death  of  the  sptouse  of  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  other  convincing 
evidence,  such  as  signed  sworn  statements  of 
two  or  more  persons  with  personal 
knowledge  of  the  death,  giving  the  place, 
date,  and  cause  of  death. 


(14)  One  of  the  following  documents  as 
evidence  of  the  death  of  all  of  the  children 
(if  any),  of  the  deceased  individual  described 
in  Part  A,  above: 

(a)  A  certified  copy  of  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury; 

(b)  A  certificate  by  the  custodian  of  the 
public  record  of  death; 

(c)  A  statement  of  the  funeral  director  are 
attending  physician  or  intern  of  the 
institution  where  death  occurred; 

(d)  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States 
government;  or 

(e)  If  death  occurred  oStside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

(f)  If  you  cannot  obtain  any  of  the  above 
evidence  of  death  of  all  of  the  children  of  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  other  convincing 
evidence,  such  as  signed  sworn  statements  of 
two  or  more  persons  with  personal 
knowledge  of  the  death,  giving  the  place, 
date,  and  cause  of  death. 

(15)  One  document  as  evidence  of  your 
relationship  to  your  child  (the  deceased 
person  described  in  Part  A,  above),  as 
follows: 

If  a  Natural  Parent: 

(a)  Birth  certificate  showing  that  the 
deceased  person  was  your  child. 

(b)  If  the  birth  certificate  does  not  show  the 
deceased  person  as  your  child,  a  certified 
copy  of: 

(i)  An  acknowledgement  in  writing  signed 
by  the  deceased  person; 

(ii)  The  public  record  of  birth  or  a  religious 
record  showing  that  the  deceased  person  was 
named  as  your  child. 

(iii)  Public  records,  such  as  records  of 
school  or  welfare  agencies,  which  show  that 
the  deceased  individual  was  named  as  your 
child;  or 

(iv)  Other  convincing  evidence,  such  as 
signed,  sworn  statements  of  two  or  more 
persons  who  know  that  the  deceased  person 
was  your  child. 

If  An  Adoptive  Parent: 

An  adoptive  parent  must  submit  a  certified 
copy  of  the  decree  of  adoption.  If  the 
adoption  took  place  outside  of  the  United 
States  and  there  is  no  decree  of  adoption, 
other  convincing  evidence  must  be 
submitted,  such  as  signed,  sworn  statements 
of  two  or  more  persons  with  personal 
knowledge  of  the  adoptive  relationship,  or  a 
government  official  who  can  attest  to  the 
adoptive  relationship. 

If  a  Step-Parent: 

Submit  all  three  of  the  following 
documents  as  evidence  of  the  step-parent 
relationship: 

(a)  One  document  as  evidence  of  birth  of 
the  deceased  person  to  the  natural  parent,  or 
other  convincing  evidence  that  reasonably 
supports  the  existence  of  a  parent-child 
relationship  between  the  deceased  person 
and  the  natural  parent  (see  "If  a  Natural 
Parent,"  above). 

(b)  One  document  as  evidence  that  you  had 
established  a  parent-child  relationship  with 
the  deceased  person;  and 


(c)  One  of  the  following  documents  as 
evidence  that  you  were  married  to  the  natural 
parent  of  the  deceased  person: 

(i)  A  copy  of  the  public  records  of 
marriage,  certified  or  attested,  or  an  abstract 
of  the  public  records,  containing  sufficient 
information  to  identify  the  parties,  the  date 
and  place  of  marriage,  and  the  number  of 
prior  marriages  by  either  party  if  shown  on 
the  official  record,  issued  by  the  officer 
having  custody  of  the  record  or  other  public 
official  authorized  to  certify  the  record,  or  a 
certified  copy  of  the  religious  record  of 
marriage; 

(ii)  An  official  report  from  a  public  agency 
as  to  a  marriage  which  occurred  while  either 
parent  was  employed  by  such  agency; 

(iii)  An  affidavit  of  the  clergyman  or 
magistrate  who  officiated; 

(iv)  The  certified  copy  of  a  certificate  of 
marriage  attested  to  by  the  custodian  of  the 
records; 

(v)  The  affidavits  of  two  or  more 
eyewitnesses  to  the  ceremony;  or 

(vi)  In  jurisdictions  where  "common  law" 
marriages  are  recognized,  an  affidavit  by  the 
parent  setting  forth  all  of  the  facts  and 
circumstances  concerning  the  alleged 
marriage,  such  as  the  agreement  between  the 
parties  at  the  beginning  of  their  cohabitation, 
places  and  dates  of  residences,  and  whether 
children  were  born  as  the  result  of  the 
relationship.  This  evidence  should  he 
supplemented  by  affidavits  from  two  or  more 
persons  who  know  as  a  result  of  personal 
observation  the  reputed  relationship  which 
existed  between  the  parties  to  the  alleged 
marriage,  including  the  period  of 
cohabitation,  places  of  residences,  whether 
the  parties  held  themselves  out  as  husband 
and  wife  and  whether  they  were  generally 
accepted  as  such  in  the  communities  in 
which  they  lived. 

(vii)  If  you  cannot  obtain  any  of  the  above 
evidence  of  your  marriage  to  the  natural 
parent,  you  must  submit  any  other  evidence 
that  would  reasonably  support  a  belief  that 
a  valid  marriage  actually  existed. 

(16)  In  addition,  submit  the  following 
documents  about  yourself: 

(a)  Identification.  A  document  with  your 
current  legal  name  and  address  plus  two  or 
more  sworn  affidavits  from  individuals 
having  personal  knowledge  of  your  identity 
(these  should  be  submitted  in  addition  to  the 
document  with  current  name  and  address). 

(b)  One  document  of  date  of  birth.  A  Birth 
certificate,  or  if  unavailable,  other  proof  of 
birth  (e.g.,  passport). 

(c)  One  document  of  name  change.  If  your 
current  legal  name  is  the  same  as  that  shown 
on  documents  attesting  to  your  birth,  this 
section  does  not  apply.  Persons  whose 
current  legal  name  is  different  than  that  used 
on  such  documents  should  submit  a 
document  or  affidavit  to  corroborate  the 
name  change. 

(d)  One  document  of  evidence  of 
guardianship.  If  you  are  executing  this 
document  as  the  guardian  of  the  person 
identified  as  a  surviving  parent  of  the 
deceased  person  described  in  Part  A,  above, 
you  must  submit  evidence  of  your  authority. 
If  you  are  a  legally-appointed  guardian, 
submit  a  certificate  executed  by  the  proper 
official  of  the  court  appointment.  If  you  are 
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not  such  a  legally-appointed  guardian, 
submit  an  affidavit  describing  your 
relationship  to  the  parent  and  the  extent  to 
which  you  are  responsible  for  the  care  of  the 
parent,  or  your  position  as  an  officer  of  the 
institution  in  which  the  parent  is 
institutionalized. 

For  the  Surviving  Sibling  by  Blood 

In  addition  to  documents  described  in  Part 
C  items  (1)  through  (8),  above,  each  surviving 
sibling  by  blood  should  submit  the  following: 

(17)  An  affidavit  certifying  that  the 
deceased  individual  described  in  Part  A, 
above,  has  no  surviving  spouse. 

(a)  In  addition  to  the  above  affidavit.  If  the 
individual  described  in  Part  A,  above,  was 
divorced  at  the  time  of  his  death,  a  copy  of 
the  divorce  decree  from  his  spouse  shall  be 
submitted  as  additional  proof  that  he  has  no 
surviving  spouse. 

(b)  In  addition  to  the  above  affidavit.  If  the 
Individual  described  in  Part  A,  above,  had 
been  married  at  some  point  prior  to  his 
death,  and  his  spouse  pre-deceased  him,  one 
of  the  following  documents  as  evidence  of 
the  death  of  the  spouse  of  the  deceased 
individual  described  in  Part  A.  above,  shall 
be  submitted  as  additional  proof  that  he  has 
no  surviving  spouse: 

(i)  A  certified  copy  of  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury; 

(ii)  A  certificate  by  the  custodian  of  the 
public  record  of  death; 

(iii)  A  statement  of  the  funeral  director  or 
attending  physician  or  intern  of  the 
institution  where  death  occurred: 

(iv)  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States 
government;  or 

(v)  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

(vi)  If  you  cannot  obtain  any  of  the  above 
evidence  of  death  of  the  spouse  of  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  other  convincing 
evidence,  such  as  signed  sworn  statements  of 
two  or  more  persons  with  personal 
knowledge  of  the  death,  giving  the  place, 
date,  and  cause  of  death. 

(18)  One  of  the  following  documents  as 
evidence  of  the  death  of  all  of  the  children 
(if  any),  of  the  deceased  individual  described 
in  Part  A,  above: 

(a)  A  certified  copy  of  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury; 

(b)  A  certificate  by  the  custodian  of  the 
public  record  of  death; 

(c)  A  statement  of  the  funeral  director  or 
attending  physician  or  intern  of  the 
institution  where  death  occurred; 

(d)  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States 
government:  or 

(e)  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 


(f)  If  you  cannot  obtain  any  of  the  above 
evidence  of  death  of  the  children  of  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  other  convincing 
evidence,  such  as  signed  sworn  statements  of 
two  or  more  persons  with  personal 
knowledge  of  the  death,  giving  the  place, 
date,  and  cause  of  death. 

(19)  One  of  the  following  documents  as 
evidence  of  the  death  of  the  parents  of  the 
deceased  in  individual  described  in  Part  A, 
above: 

(a)  A  certified  copy  of  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury; 

(b)  A  certificate  by  the  custodian  of  the 
public  record  of  death: 

(c)  A  statement  of  the  funeral  director  or 
attending  physician  or  intern  of  the 
institution  where  death  occurred; 

(d)  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States 
government;  or 

(e)  If  death  occurred  outside  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  other  employee  of  the  State 
Department,  or  a  copy  of  public  record  of 
death  in  the  foreign  country. 

(f)  If  you  cannot  obtain  any  of  the  above 
evidence  of  death  of  the  parents  of  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  other  convincing 
evidence,  such  as  signed  sworn  statements  of 
two  or  more  persons  with  personal 
knowledge  of  the  death,  giving  the  place, 
date,  and  cause  of  death. 

Each  surviving  sibling  should  submit  the 
following: 

(20)  One  document  as  evidence  of  your 
relationship  to  your  sibling  (the  deceased 
individual  described  in  Part  A,  above),  as 
follows: 

(a)  Birth  certificate  showing  that  at  least 
one  of  your  deceased  parents  was  also  the 
natural  parent  of  the  deceased  person 
described  in  Part  A,  above; 

(b)  If  the  birth  certificate  does  not  show  the 
deceased  individual  described  in  Part  A, 
above,  as  your  sibling,  a  certified  copy  of: 

(i)  An  acknowledgement  in  writing  signed 
by  the  deceased  person; 

(ii)  The  public  record  of  birth  or  a  religious 
record  showing  that  the  deceased  person  was 
named  as  your  sibling. 

(iii)  Affidavit  of  a  person  who  knows  that 
the  deceased  person  was  your  sibling;  or 

(iv)  Public  records,  such  as  records  of 
school  or  welfare  agencies,  which  show  that 
the  deceased  individual  was  named  as  your 
sibling. 

(v)  If  you  cannot  obtain  any  of  the  above 
evidence  of  your  sibling  relationship  to  the 
deceased  individual  described  in  Part  A, 
above,  you  must  submit  any  other  evidence 
that  would  reasonably  support  a  belief  that 
a  valid  sibling  relationship  actually  existed. 

(21)  In  addition,  submit  the  following 
documents  about  yourself: 

(a)  Identification.  A  document  with  your 
current  legal  name  and  address  plus  two  or 
more  sworn  affidavits  from  individuals 
having  personal  knowledge  of  your  identity 
(these  should  be  submitted  in  addition  to  the 
document  with  current  name  and  address): 


(b)  One  document  of  date  of  birth.  A  Birth 
certificate,  or  if  unavailable,  other  proof  of 
birth  (e.g..  passport). 

(c)  One  document  of  name  change.  If  your 
current  legal  name  is  the  same  as  that  shown 
on  documents  attesting  to  your  birth,  this 
section  does  not  apply.  Persons  whose 
current  legal  name  is  different  than  that  used 
on  such  documents  should  submit  a 
dccument  or  affidavit  to  corroborate  the 
name  change. 

(d)  One  document  of  evidence  of 
guardianship.  If  you  are  executing  this 
document  as  the  guardian  of  the  person 
identified  as  a  surviving  sibling  by  blood  of 
th%  deceased  individual  described  in  Part  A. 
above,  you  must  submit  evidence  of  your 
authority.  If  you  are  a  legally-appointed 
guardian,  submit  a  certificate  executed  by  the 
proper  official  of  the  court  appointment.  If 
you  are  not  such  a  legally-appointed 
guardian,  submit  an  affidavit  describing  your 
relationship  to  the  sibling  and  the  extent  to 
which  you  are  responsible  for  the  care  of  the 
sibling,  or  your  position  as  an  officer  of  the 
institution  in  which  the  sibling  is 
institutionalized. 

Dated:  December  1,  1998. 
Patricia  L.  Toppings, 
Alifemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  98-32755  Filed  12-9-98;  8:45  am) 
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Telephone  Number  Portability 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  addresses 
database  issues,  location  portability,  500 
and  900  number  portability,  and 
wrireless  issues,  all  of  wrhich  were  raised 
in  petitions  for  reconsideration  of  the 
FirA  Report  and  Order  in  this 
proceeding,  and  not  addressed  in  the 
First  Order  on  Reconsideration.  We 
address  these  because  their  resolution 
will  foster  deployment  of  number 
portability  and  promote  competition  in 
the  local  telecommunications 
marketplace. 

EFFECTIVE  DATE:  January  11,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Askin,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  418-1580.  or 
via  the  Internet  at  jaskin@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  October  15,  1998,  and  released 
October  20,  1998.  The  full  text  of  this 
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Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  1919  M 
St.,  NW,  Room  239,  Washington,  DC. 
The  complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
/www. fcc.gov/Bureaus/Common 
Carrier/Orders/fcc98275.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
St..  NW,  Washington,  DC  20036. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  the  Order  contains  a 
Final  Regulatory  Flexibility  Analysis  on 
Reconsideration  which  is  set  forth  in  the 
Order  on  Reconsideration.  A  brief 
description  of  the  analysis  follows. 
Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act,  the 
Commission  performed  a 
comprehensive  analysis  of  the  Order 
with  regard,  to  small  entities.  This 
analysis  includes:  (1)  a  succinct 
statement  of  the  need  for,  and  objectives 
of,  the  Commission's  decisions  in  the 
Order;  (2)  a  summary  of  the  significant 
issues  raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
Commission's  assessment  of  these 
issues,  and  a  statement  of  any  changes 
made  in  the  Order  as  a  result  of  the 
comments;  (3)  a  description  of  and  an 
estimate  of  the  number  of  small  entities 
to  which  the  Order  will  apply;  (4)  a 
description  of  the  projected  reporting, 
recordkeeping  and  other  compliance 
requirements  of  the  Order,  including  an 
estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  requirement 
and  the  type  of  professional  skills 
necessary  for  compliance  with  the 
requirement;  (5)  a  description  of  the 
steps  the  Commission  has  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  stated  objectives  of  applicable 
statutes,  including  a  statement  of  the 
factual,  policy,  and  legal  reasons  for 
selecting  the  alternative  adopted  in  the 
Order  and  why  each  one  of  the  other 
significant  alternatives  to  each  of  the 
Commission's  decisions  which  affect 
small  entities  was  rejected. 

Synopsis  of  Second  Memorandum 
Opinion  and  Order 

I.  Introduction 

On  June  27,  1996,  the  Commission 
adopted  the  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
61  FR  38605,  July  25,  1996  (First  Report 
and  Order)  in  this  docket,  which 
implemented  the  provisions  of  section 
251  of  the  Communications  Act  of  1934. 


as  amended,  that  relate  to  telephone 
number  portability.  Specifically,  section 
251(b)(2)  requires  that  all  local  exchange 
carriers  (LECs)  provide,  "to  the  extent 
technically  feasible,  number  portability 
in  accordance  with  requirements 
prescribed  by  the  Commission."  Section 
251(e)(2)  provides  that  "the  costs  of 
establishing  .  .  .  number  portability  shall 
be  borne  by  all  telecommunications 
carriers  on  a  competitively  neutral  basis 
as  determined  by  the  Commission."  The 
Act  defines  "number  portability"  as 
"the  ability  of  users  of 
telecommunications  services  to  retain, 
at  the  same  location,  existing 
telecomriiunications  numbers  without 
impairment  of  quality,  reliability,  or 
convenience  when  switching  from  one 
telecommunications  carrier  to  another." 
In  the  First  Report  and  Order,  the 
Commission  determined,  among  other 
things,  that  the  Commission  has 
authority  under  section  251  to 
promulgate  rules  regarding  long-term 
and  currently  available  number 
portability,  as  well  as  to  establish  cost 
recovery  methods  for  each. 

2.  Twenty-two  parties  filed  petitions 
for  reconsideration  or  clarification  of  the 
First  Report  and  Order,  19  parties  filed 
oppositions  or  comments  on  the 
petitions;  and  16  parties  filed  reply 
comments.  On  March  6,  1997,  the 
Commission  adopted  a  First 
Memorandum  Opinion  and  Order  on 
Reconsideration,  62  FR  18280,  April  15, 
1997  (First  Order  on  Reconsideration)  in 
this  proceeding,  addressing  a  number  of 
issues.  In  this  Second  Memorandum 
Opinion  and  Order  on  Reconsideration, 
we  address  all  remaining  issues  raised 
by  the  petitioners,  except  issues  relating 
to  cost  recovery  for  currently  available 
number  portability,  which  will  be 
addressed  in  a  future  order.  We  also 
address  American  Mobile 
Telecommunications'  (AMTA)  petition 
for  reconsideration  of  the  First  Order  on 
Reconsideration,  which  raises  similar 
issues  to  those  raised  by  AMTA  in  its 
petition  for  reconsideration  of  the  First 
Report  and  Order. 

II.  Background 

3.  In  the  First  Report  and  Order,  the 
Commission  required  all  LECs  to  begin 
implementing  a  long-term  service 
provider  portability  solution  that  meets 
the  Commission's  performance  criteria 
in  the  100  largest  Metropolitan 
Statistical  Areas  (MSAs)  no  later  than 
October  1,  1997,  and  to  complete 
deployment  in  those  MSAs  by 
December  31,  1998,  in  accordance  with 
a  phased  implementation  schedule.  In 
the  First  Order  on  Reconsideration,  the 
Commission  modified  this  schedule, 
extending  the  completion  dates  for  the 


first  two  phases  of  the  implementation 
schedule  and  clarifying  that,  within  the 
100  largest  MSAs,  LECs  need  only 
provide  number  portability  in  switches 
for  which  another  carrier  has  made  a 
specific  request  for  the  provision  of 
portability. 

4.  In  the  First  Report  and  Order,  the 
Commission  also  required  all  cellular, 
broadband  personal  communications 
services  (PCS)  and  covered  specialized 
mobile  radio  (SMR)  providers  to  have 
the  capability  of  delivering  calls  from 
their  networks  to  ported  numbers 
anywhere  in  the  country  by  December 
31,  1998.  and  to  offer  service  provider 
portability,  including  the  ability  to 
support  roaming,  throughout  their 
networks  by  June  30,  1999.  In  the  First 
Order  on  Reconsideration,  the 
Commission  concluded  that  these 
commercial  mobile  radio  service 
(CMRS)  providers  need  only  deploy 
local  number  portability  by  the  June  30, 
1999,  deadline  in  switches  in  the  100 
largest  MSAs  for  which  they  receive  a 
request  at  least  nine  months  prior  to  the 
deadline.  On  September  1,  1998,  the 
Wireless  Telecommunications  Bureau 
extended  the  deadline  for 
implementation  of  number  portability 
by  CMRS  providers  to  March  31,  2000. 

5.  In  the  First  Report  and  Order,  the 
Commission  concluded,  inter  alia,  that 
a  system  of  regional  number  portability 
databases,  managed  by  independent 
local  number  portability 
administrator(s)  (LNPA(s))  would  serve 
the  public  interest.  The  Commission 
directed  the  North  American  Numbering 
Council  (NANC),  an  advisory  committee 
established  pursuant  to  the  Federal 
Advisory  Committee  Act,  to  recommend 
as  local  number  portability 
administrators  one  or  more 
independent,  non-governmental  entities 
that  are  not  aligned  with  any  particular 
telecommunications  industry  segment 
within  seven  months  of  the  initial 
meeting  of  the  NANC.  The  Commission 
also  directed  the  NANC  to  make 
recommendations  regarding,  inter  alia, 
the  duties  of  local  number  portability 
administrator(s),  the  location  of  regional 
databases,  and  technical  specifications 
for  the  regional  databases.  In  the  Second 
Report  and  Order,  62  FR  48774, 
September  17,  1997,  the  Commission 
adopted,  with  minor  modifications,  the 
NANC  LNPA  Working  Group  Report, 
containing  the  recommendations  of  the 
NANC  regarding  the  selection  of  LNPAs. 
the  duties  of  LNPAs,  the  locations  of 
regional  databases,  and  technical 
specifications  for  the  regional  databases. 
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ni.  Reconsideration  Issues 

A.  Database  Issues 

1.  Treatment  of  Industry  Efforts  to 
Implement  Regional  Databases  Prior  to 
Issuance  of  NANC's  Recommendations 

a.  Discussion 

6.  The  Commission  has  adopted  the 
NANC  LNPA  Working  Group  Report, 
which  contains  NANC's 
recommendations  with  respect  to 
regional  database  implementation,  in  a 
separate  order.  In  particular,  in  that 
order,  the  Commission  adopted  the 
NANC's  recommendation  that  Lockheed 
Martin  serve  as  local  number  portability 
database  administrator  for  the 
Northeast,  Mid-Atlantic,  Midwest  and 
Southwest  regions,  and  that  Perot 
Systems  serve  as  the  local  number 
portability  database  administrator  for 
the  Southeast,  Western  and  West  Coast 
regions. 

7.  On  February  20, 1998,  the  Chief  of 
the  Common  Carrier  Bureau  received  a 
letter  from  the  Chairman  of  the  NANC 
informing  him  that  the  Limited  Liability 
Corporations  (LLCs)  for  the  Southeast, 
Western,  and  West  Coast  regions 
reported  to  the  NANC  on  local  number 
portability  implementation.  The  LLCs 
for  the  Southeast,  Western,  and  West 
Coast  regions  reported  that  it  was 
necessary  to  terminate  their  contracts 
with  Perot  Systems,  with  whom  they 
had  experienced  repeated  performance 
problems,  and  to  enter  into  contracts 
with  Lockheed  Martin  to  serve  as  the 
LNPA  to  expedite  implementation  of 
local  number  portability.  The  NANC 
members  supported  unanimously  the 
decision  to  change  vendors  as  "essential 
in  successfully  implementing  (number 
portability]  in  these  regions." 

8.  We  adopt  the  NANC  Perot 
Recommendation  to  replace  Perot 
Systems  with  Lockheed  Martin  as  the 
LNPA  in  the  Southeast,  Western  and 
West  Coast  regions.  The  record  indicates 
that  the  NPAC  database  and  associated 
facilities  needed  for  long-term  number 
portability  in  the  regions  where  Perot 
Systems  was  the  database  administrator 
were  not  ready  for  intercompany  testing 
as  late  as  January  23,  1998,  putting  in 
jeopardy  the  dates  for  which  number 
portability  was  required  to  be  made 
commercially  available  in  these  regions. 
The  record  indicates  that  this  delay  was 
specifically  due  to  the  failure  of  the 
designated  LNPA,  Perot  Systems,  to 
provide  a  stable  software  and  hardware 
platform.  We  find  that  NANC  Perot 
Recommendation  supports  timely 
implementation  of  local  number 
portability. 

9.  We  find  it  unnecessary  to  authorize 
expressly  or  approve  automatically 


carriers'  actions  implementing  regional 
database  solutions  that  were  taken  prior 
to  the  issuance  of  the  NANC  LNPA 
Working  Group  Report  or  the 
Commission's  order  acting  on  the  NANC 
LNPA  Working  Group  Report.  We 
conclude  that  the  concerns  raised  by 
BellSouth  and  U  S  WEST  in  this  area 
have  become  moot  in  light  of 
subsequent  industry  actions  to 
implement  local  number  portability. 
Carriers,  both  on  their  own  and  through 
the  regionally-based  LLCs,  have 
successfully  worked  with  the  NANC  to 
implement  regional  SMS  database 
solutions. 

2.  Scope  of  the  NANC's  Responsibilities 
a.  Discussion 

10.  We  find  moot  BellSouth's  request 
that  the  NANC  should  address  only 
SMS  database  administration.  The 
recommendations  contained  in  the 
NANC  LNPA  Working  Group  Report, 
adopted  by  the  Commission  in  the 
Second  Report  and  Order,  address 
technical  specifications  related  to  SMS 
database  administration  only  and  do  not 
address  SMS/SCP  pairs. 

11.  In  addition,  we  find  moot 
BellSouth's  request  that  carriers,  and 
not  the  NANC,  propose  standards  for 
interfaces  between  regional  SMS  and 
downstream  SCP  databases.  In  the 
Second  Report  and  Order,  the 
Commission  adopted  the  NANC's 
recommended  standards  for  interfaces 
between  regional  SMS  and  downstream 
SCP  databases.  The  carriers  sharing  in 
the  costs  of  developing,  establishing  and 
maintaining  the  regional  databases  had 
ample  opportimity,  through  the  NANC, 
to  participate  in  the  development  of 
interface  recommendations. 

12.  Finally,  we  find  moot  Pacific's 
request  that  we  direct  an  industry  group 
other  than  the  NANC  to  address 
operational  and  technical  issues  that 
will  arise  as  niunber  portability  is 
implemented.  In  the  Second  Report  and 
Order,  the  Commission  found  that  the 
NANC  represents  a  broad  cross-section 
of  the  industry,  has  developed 
substantial  expertise  in  number 
portability  issues,  and  provides  a 
valuable  forum  in  which  carriers  are 
able  to  consider,  at  the  national  level, 
possible  ways  to  resolve  the  issues  that 
arise  as  number  portability  is  deployed 
within  each  number  portability  region. 
As  a  result,  the  Commission  charged  the 
NANC  with  the  task  of  addressing 
technical  and  operational  issues  related 
to  local  number  portability  that  may 
arise  in  the  future. 


3.  Effect  of  Implementation  of  Long- 
Term  Number  Portability  on  Interim 
Number  Portability  Methods 

a.  Discussion 

13.  We  clarify  that  all  LECs  must 
discontinue  using  transitional  number 
portability  methods  in  areas  where  a 
long-term  number  portability  method 
has  been  implemented.  In  the  First 
Report  and  Order,  the  Commission 
concluded  that  the  Act  "contemplates  a 
dynamic,  not  static,  definition  of 
technically  feasible  number  portability 
methods."  Based  on  this  finding,  the 
Commission  required  LECs  to  offer 
number  portability,  as  soon  as 
reasonably  possible  upon  receipt  of  a 
specific  request,  through  remote  call 
forwarding  (RCF),  direct  inward  dialing 
(DJD)  and  other  comparable  methods, 
because  these  are  the  only  methods  that 
currently  are  technically  feasible. 
Because  transitional  number  portability 
methods  do  not  meet  the  performance 
criteria  established  for  long-term 
number  portability,  LECs  may  not 
continue  to  utilize  such  measures  once 
long-term  solutions  have  been 
implemented.  This  conclusion  is 
consistent  with  the  Commission's 
finding  in  the  First  Report  and  Order 
that  the  Act  "clearly  contemplates  that 
(ciurently  available]  methods  should 
serve  as  only  temporary  measures  until 
long-term  portability  is  implemented." 

14.  We  also  wish  to  clarify  that,  under 
the  rules  adopted  in  the  First  Report  and 
Order,  RCF  and  DID  are  not  the 
exclusive  methods  of  providing  number 
portability  that  LECs  are  obligated  to 
provide  today.  As  the  Commission 
stated  in  the  First  Report  and  Order, 
"L£Cs  are  required  to  offer  number 
portability  through  RCF,  DID,  and  other 
comparable  methods  because  they  are 
the  only  methods  that  currently  are 
technically  feasible."  In  specifically 
identifying  RCF  and  DID  as  technically 
feasible  number  portability  methods,  the 
Commission  did  not  imply  that  RCF  and 
DID  are  the  only  methods  through 
which  LECs  must  port  numbers  until  a 
permanent  number  portability  solution 
is  implemented.  Clearly,  the  references 
to  RCF  and  DID  were  illustrative  of  the 
types  of  measures  that  LECs  must 
provide  on  a  transitional  basis.  The 
Commission's  rules  require  that  LECs 
must  provide,  on  a  transitional  basis, 
any  technically  feasible  method  of 
number  portability  comparable  to  RCF 
and  DID. 

15.  In  the  two  years  since  adoption  of 
the  First  Report  and  Order,  a  number  of 
state  commissions  have  ordered  carriers 
to  fiTovide  Route  Indexing — Portability 
Hub  (RI-PH)  and  Directory  Number 
Route  Indexing  (DNRI),  based  on 
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findings  of  technical  feasibility.  To  date, 
LECs  in  more  than  half  the  states  have 
either  agreed  or  been  ordered  to  provide 
RI-PH  and  DNRI  as  technically  feasible 
methods  of  providing  number 
portability  prior  to  deployment  of  a 
database  method.  We  therefore 
conclude,  consistent  with  the 
Commission's  prior  findings  in  this 
docket  and  with  the  rules  and  policies 
established  in  the  Commission's  Local 
Competition  Order,  61  FR  45476, 
August  29.  1996.  that  RCF,  DID,  DNRI 
and  RI-PH  are  comparable  and 
technically  feasible  transitional  methods 
of  providing  number  portability.  We 
conclude  that  state  commissions  may 
determine  that  additional  methods  are 
comparable  and  technically  feasible,  as 
well. 

16.  In  adopting  the  requirements  for 
transitional  number  portability  in  the 
First  Report  and  Order,  the  Commission 
relied  on  the  fact  that  no  network 
modifications  would  be  necessary  in 
order  to  provide  number  portability  on 
a  transitional  basis,  prior  to 
implementation  of  a  long-term  database 
solution.  In  particular,  in  adopting 
section  52.27,  the  Commission 
concluded  that  it  is  not  unduly 
burdensome  for  LECs  to  provide  number 
portability  through  RCF  and  DID 
because  these  methods  are  offered  as 
retail  services  in  a  number  of  states 
today. 

17.  Since  adoption  of  the  First  Report 
and  Order,  certain  new  entrants  have 
sought  other  transitional  methods  of 
number  portability  that  are  better  suited, 
in  their  view,  to  their  particular 
business  needs.  A  number  of  carriers 
make  available  other  transitional 
methods  of  number  portability,  such  as 
RI-PH  and  DNRI,  only  if  requested  by 

a  competing  carrier.  We  conclude  that  it 
is  not  per  se  unreasonable  for  a  LEC  to 
make  available  transitional  number 
portability  methods  only  upon  request, 
provided  that  the  LEC  does  not 
deliberately  use  the  request  process  to 
delay  competitive  entry.  We  would 
expect  a  LEC  to  respond  expeditiously 
to  a  request  for  a  particular  method  of 
transitional  number  portability. 

18.  The  First  Report  and  Order  did 
not  address  the  issue  of  which  carrier 
has  the  right  to  select  the  particular 
transitional  method  of  number 
portability  to  be  provided  when  there  is 
more  than  one  technically  feasible 
method.  We  amend  the  Commission's 
rules,  on  our  own  motion,  to  clarify  that 
a  LEC  is  required  to  furnish  the  specific 
method  of  currently  available  number 
portability  that  a  competing  carrier 
requests,  provided  that  provision  of  the 
requested  method  is  not  unduly 
burdensome.  We  believe  that  the  burden 


of  fulfilling  a  competing  carrier's 
request  for  a  specific  method  of 
providing  number  portability  will  be 
minimal  if  the  functionality  described 
by  a  requested  currently  available 
method  already  exists  in  the  network. 
As  the  Commission  noted  in  the  First 
Report  and  Order,  the  capability  to 
provide  number  portability  through 
currently  available  methods,  such  as 
RCF  and  DID,  already  exists  in  most 
networks,  and  no  additional  network 
upgrades  should  be  necessary  in  order 
to  provide  number  portability  in  this 
manner.  We  clarily  this  finding  by 
adding  that,  to  the  extent  no  network 
upgrades  are  necessary  in  order  to 
provide  number  portability  through 
methods  other  than  RCF  or  DID,  a  LEC 
must  make  such  methods  available 
upon  request  as  well. 

19.  Given  that  a  number  of  states  have 
ordered  LECs  to  provide  RI-PH  and 
DNRI,  we  presume  that  RI-PH  and  DNRI 
are  not  unduly  burdensome  to  provide. 
We  conclude  that  the  burden  should  be 
on  the  LEC  providing  number 
portability  to  overcome  this 
presumption.  In  particular,  consistent 
with  the  pro-competitive  goals  of  the 
Act,  we  conclude  that  the  LEC  shall  bear 
the  burden  of  demonstrating  that  a 
particular  requested  transitional  number 
portability  method  is  unduly 
burdensome,  and  therefore  should  not 
be  provided  to  a  requesting  carrier.  In 
determining  whether  a  specific  method 
is  unduly  burdensome,  relevant  factors 
are  the  extent  of  network  upgrades 
needed  to  provide  the  requested 
method,  the  cost  of  such  upgrades,  the 
business  needs  of  the  requesting  carrier, 
and  the  timetable  for  deployment  of  a 
long-term  number  portability  method  in 
that  particular  geographic  location. 

4.  Issues  Related  to  Performance  Criteria 

a.  Discussion 

20.  We  reject  Nextel's  request  that  the 
Commission  establish  an  industry 
committee  to  develop  a  single, 
nationwide  number  portability 
methodology.  As  a  threshold  matter,  we 
disagree  with  Nextel's  underlying 
premise  that  number  portability 
methodology  decisions  will  be  made  on 
a  state-by-state  basis.  In  the  First  Report 
and  Order,  the  Commission  specifically 
concluded  that  regionally  deployed 
databases  best  serve  the  public  interest. 
Because  the  harm  that  Nextel  raised  in 
its  petition  (i.e.,  the  deployment  of  a 
different  number  portability  plan  in 
each  state  resulting  in  dramatically 
increased  costs  for  multi-state 
providers)  has  not  occurred  and  is  not 
hkely  to  occur,  we  conclude  that  it  is 
unnecessary  to  grant  Nextel's  request. 


21.  In  addition,  we  note  that,  to  a 
great  extent,  the  NANC  already  has 
served  the  function  that  Nextel  asserts  is 
necessary.  The  NANC  was  charged  with 
developing  recommendations  regarding 
the  implementation  of  number 
portability,  in  large  part,  "to  ensure 
consistency  and  to  provide  a  national 
perspective  on  number  portability 
issues,  as  well  as  to  reduce  the  costs  of 
implementing  a  national  number 
portability  plan."  Further,  the  NANC 
includes  representatives  from  each  of 
the  constituencies  that  Nextel  identifies: 
state  and  federal  officials,  service 
providers,  and  equipment 
manufacturers.  Moreover,  we  point  out 
that,  to  date,  the  industry  and  state/ 
regional  workshops  have  chosen  the 
Location  Routing  Number  (LRN) 
methodology  as  the  preferred  method  of 
number  portability,  and  carriers  have 
proceeded  to  implement  LRN.  As  such, 
it  would  appear  that  states  have  chosen 
the  same  number  portability  method, 
rather  than  several  incompatible 
methods,  as  Nextel  feared. 

22.  We  grant  AirTouch's  request  for 
clarification  that  carriers  may  arrange 
with  other  carriers  to  perform  database 
dips  and  other  routing  functions. 
Contrary  to  AirTouch's  claims,  we  have 
not  assumed,  nor  do  we  require,  that  all 
carriers  must  satisfy  their  number 
portability  obligations  by  upgrading 
their  networks  to  perform  database  dips. 
In  the  Second  Report  and  Order,  the 
Commission  concluded  that,  although 
the  carrier  in  the  call  routing  process 
immediately  preceding  the  terminating 
carrier  shall  be  responsible  for  ensuring 
that  number  portability  database  dips 
are  performed,  that  carrier  can  meet  this 
obligation  by  either  querying  the 
number  portability  database  itself  or  by 
arranging  with  another  entity  to  perform 
database  dips  on  its  behalf. 

8.  Location  Portability 

1.  Discussion 

23.  We  decline  to  adopt  SBC's 
proposal  that  the  Commission  decide 
now  that  we  will  not  consider  location 
portability  until  service  provider 
number  portability  is  successfully 
deployed  in  the  100  largest  MSAs.  The 
Commission  concluded  in  the  First 
Report  and  Order  that  the  requirement 
that  all  LECs  provide  local  number 
portability  [i.e.,  service  provider 
portability)  pursuant  to  section  251(b)(2) 
does  not  include  location  portability 
because  the  Act's  number  portability 
mandate  is  limited  to  situations  when 
users  remain  "at  the  same  location" 
when  switching  from  one 
telecommunications  carrier  to  another. 
Although  we  did  not  require  LECs  to 
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provide  location  portability  when  the 
First  Report  and  Order  was  issued,  we 
nevertheless  concluded  that  nothing  in 
the  Act  would  preclude  us  from 
mandating  location  portability  if,  in  the 
future,  we  determine  that  location 
portability  is  in  the  public  interest. 

24.  The  Commission  has  no  current 
plans  to  address  location  portability  at 
this  time.  We  need  not  and  do  not 
address  the  issue  of  whether  it  may  be 
in  the  public  interest  to  require  the 
implementation  of  location  portability 
at  some  point  in  the  future. 

C.  500  and  900  Number  Portability 

25.  In  the  First  Report  and  Order,  the 
Commission  concluded  there  was 
insufficient  evidence  in  the  record  to 
determine  whether  it  is  technically 
feasible  for  LECs  to  make  their  assigned 
500  and  900  numbers  portable.  The 
Commission  directed  the  Industry 
Numbering  Committee  (INC)  to  examine 
this  issue  and  to  file  a  report  of  its 
findings  with  the  Commission  within 
twelve  months  of  the  effective  date  of 
the  First  Report  and  Order.  The 
Commission  stated  that  "(ujpon  receipt 
of  this  report,  we  will  take  appropriate 
action  imder  the  *   *   *  Act."  The  INC 
released  its  report  on  July  2,  1997. 

1.  Provision  of  500  and  900  Number 
Portability  By  Carriers  Other  Than  LECs 

a.  Ehscussion 

26.  The  number  portability 
requirements  of  section  251(b)(2)  apply 
only  to  LECs.  Specifically,  section 
251(b)(2)  imposes  a  duty  on  "each  local 
exchange  carrier  *  *  *  to  provide,  to 
the  extent  technically  feasible,  number 
portability  in  accordance  with 
requirements  prescribed  by  the 
Commission."  Thus,  we  cannot  rely  on 
section  251  for  authority  to  require  IXCs 
or  other  non-LECs  to  provide  number 
portability  for  500  and/or  900  number 
service.  We  therefore  affirm  the 
Commission's  conclusion  in  the  First 
Report  and  Order  that  IXCs  are  not 
required  imder  section  251(b)(2)  to 
m^e  their  assigned  500  and  900 
numbers  portable  to  any  other  carrier 
offering  500  and  900  number  service. 

27.  We,  however,  may  possess 
independent  authority  under  sections  1 , 
2  and  4(i)  of  the  Act  to  require  other 
carriers  to  provide  number  portability 
for  500  and/or  900  number  service  to 
the  extent  that  such  portability  is  in  the 
public  interest.  Section  1  requires  the 
Commission  to  make  available  to  all 
people  of  the  United  States  "a  rapid, 
efficient.  Nation-wide,  and  world-wide 
wire  and  radio  commimication  service." 
Section  1  of  the  Act  thus  gives  the 
Commission  jiuisdiction  to  ensure  that 


the  portability  of  all  telephone  nimibers 
within  the  United  States,  including  500 
and  900  numbers,  is  handled  efficiently 
and  fairly.  500  and  900  number 
portabiUty  would  promote  this  mandate. 
500  and  900  number  portability  also 
would  promote  the  efficient  and 
uniform  treatment  of  numbering  that  is 
essential  to  the  efficient  delivery  of 
interstate  and  international 
telecommunications.  Section  2  gives  the 
Commission  authority  to  regulate 
interstate  common  carriers,  including 
those  that  provide  500  and  900  number 
services.  Section  4(i)  grants  the 
Commission  authority  to  "perform  any 
and  all  acts,  make  such  rules  and 
regulations,  and  issue  such  orders,  not 
inconsistent  with  [the  Act],  as  may  be 
necessary  in  the  execution  of  its 
functions."  The  conclusion  that  we  may 
possess  independent  authority  to 
require  all  carriers  to  provide  number 
portability  for  their  assigned  500  and 
900  numbers  would  be  similar  to  the 
Commission's  decision  in  the  First 
Report  and  Order  to  rely  on  its  general 
rulemaking  authority  to  order  number 
portability  for  CMRS  providers,  and  to 
reserve  the  Commission's  authority  to 
require  service  and  location  portability, 
even  though  the  Commission  concluded 
that  these  types  of  number  portability 
are  not  specifically  required  by  section 
251(b)(2).  This  result  would  also  be 
consistent  with  our  exercise  of  authority 
under  sections  1,  2  and  4(i)  to  require 
the  Bell  Operating  Companies  and  GTE 
to  provide  niunber  portability  for  800 
numbers  even  prior  to  enactment  of  the 
1996  Act. 

28.  As  the  Commission  noted  in  the 
First  Report  and  Order,  most  users  of 
500  and  900  number  services  today  have 
obtained  their  numbers  from  IXCs. 
Thus,  "as  a  practical  matter,  portability 
for  the  vast  majority  of  500  and  900 
numbers  can  occiu  only  if  the  IXC 
releases  to  the  new  carrier  management 
of  the  500  or  900  number  that  is  to  be 
ported."  If  only  LECs  were  required  to 
make  their  500  and  900  numbers 
portable,  the  vast  majority  of  500  and 
900  numbers  would  not  be  portable,  and 
competing  500  and  900  service 
providers  would  face  a  significant 
impediment  in  persuading  customers  to 
switch  carriers.  Imposing  portability 
obligations  on  all  500  and  900  service 
providers  would  make  it  possible  for  all 
customers  of  500  and  900  services  to 
switch  providers  without  changing  their 
numbers.  This,  in  turn,  would  promote 
competition  in  the  500  and  900  services 
markets. 

29.  We  decline  to  rule  at  this  time, 
however,  on  our  authority  to  require  all 
carriers  to  offer  500  and  900  number 
portability.  We  will  first  determine 


whether  500  and/or  900  number 
portability  by  all  carriers  is  technically 
feasible.  In  the  event  that  it  is 
determined  that  500  and  900  number 
portabiUty  by  all  carriers  is  technically 
feasible,  we  will  address  oiu  authority 
to  impose  the  same  niunber  portability 
requirements  on  all  carriers  that  provide 
500  and  900  services. 

2.  Implementation  of  500  and  900 
Number  Portability 

a.  Discussion 

We  decline  to  determine  at  this  time 
whether  we  have  independent 
rulemaking  authority  to  require  number 
portability  for  500  and  900  numbers 
assigned  to  all  carriers,  if  that  would 
serve  the  public  interest.  In  its  report, 
the  INC  expressly  limited  its  analysis  to 
the  technical  feasibility  of  porting 
numbers  assigned  to  L£Cs  between 
LECs;  it  did  not  address  the  technical 
feasibility  of  LEC-to-non-LEC,  non-LEC- 
to-LEC,  or  non-LEC-to-non-LEC 
portability  for  500  or  900  numbers.  In 
order  to  evaluate  whether  the  public 
interest  would  be'  served  by  mandating 
500  and  900  number  portability  for  all 
carriers,  we  must  firist  determine 
whether  number  portability  for  the 
entire  500  and  900  number  resource  is 
technically  feasible.  We  therefore 
conclude  that  we  should  expand  the 
scope  of  the  inquiry  that  the 
Commission  previously  delegated  to  the 
INC.  We  direct  the  NANC,  which  may 
refer  the  issues  to  the  INC,  to  examine 
the  following  questions: 

1.  Is  it  technically  feasible  for  all  500 
number  service  providers  to  implement 
500  niunber  portability  using  existing 
network  and  administrative  database 
capabilities? 

2.  If  the  answer  to  Question  #1  is 
"No,"  is  technology  available  to  develop 
the  appropriate  network  and 
administrative  database  capabilities  to 
deploy  500  number  portability  in  the 
futiue? 

3.  If  the  answer  to  Question  #2  is 
"Yes,"  how  long  would  it  take  to 
develop  and  deploy  the  necessary 
network  infrastructiue  for  500  number 
portability,  upon  receipt  of  a  regulatory 
directive? 

4.  Is  it  technically  feasible  for  all  900 
number  service  providers  to  implement 
900  number  portability  using  existing 
network  and  administrative  database 
capabilities? 

5.  If  the  answer  to  Question  «4  is 
"No,"  is  technology  available  to  develop 
the  appropriate  network  and 
administrative  database  capabilities  to 
deploy  900  number  portabiUty  in  the 
futiue? 

6.  If  the  answer  to  Question  #5  is 
"Yes,"  how  long  would  it  take  to 
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develop  and  deploy  the  necessary 
network  infrastructure  for  900  number 
portability,  upon  receipt  of  a  regulatory 
directive? 

31.  The  NANC  is  directed  to  file  a 
report  addressing  the  questions  referred 
to  it  in  this  Second  Memorandum 
Opinion  and  Order  on  Reconsideration 
within  twelve  months  of  the  effective 
date  of  this  order.  Upon  receipt  of  the 
NANC's  report,  we  will  take  appropriate 
action. 

32.  We  decline  to  rule  at  this  time  on 
SBC's  request  that  we  consider 
economic  feasibility,  as  well  as 
technical  feasibility,  in  evaluating  the 
provision  of  500  and  900  number 
portability.  As  a  practical  matter,  we 
believe  that  it  is  premature  to  determine 
what  factors  may  be  appropriate  to 
consider  with  respect  to  the  possible 
implementation  of  portability  for  such 
numbers,  if  we  ultimately  conclude  we 
have  jurisdiction  to  order  portability  of 
those  numbers  for  all  carriers. 

D.  Wireless  Issues 

33.  In  the  First  Report  and  Order,  the 
Commission  concluded  that  number 
portability  must  be  provided  by  cellular, 
broadband  PCS,  and  covered  SMR 
providers. 

34.  With  respect  to  wireless  carriers, 
the  Commission  concluded  that  number 
portability  will  facilitate  the  entry  of 
new  service  providers,  such  as 
broadband  PCS  and  covered  SMR,  into 
CMRS  markets  currently  dominated  by 
cellular  providers,  and  competition 
from  these  new  entrants  will  provide 
incentives  for  incumbent  cellular 
providers  to  lower  prices  and  increase 
service  choice  and  quality.  The 
Commission  also  noted  that  number 
portability  will  promote  competition 
between  CMRS  and  wireline  service 
providers  as  CMRS  providers  offer 
comparable  local  exchange  and  fixed 
commercial  radio  services.  The 
Commission  determined  that  it  would 
not  adopt  a  number  portability  schedule 
for  other  categories  of  CMRS  providers 
(including  SMR  operators  that  do  not  fit 
the  definition  of  "covered  SMR") 
because  these  other  providers  offer 
services  that  "currently  will  have  little 
competitive  impact  on  competition 
between  providers  of  wireless  telephony 
service  or  between  wireless  and 
wireline  carriers." 

1.  Definition  of  "Covered  SMR" 

b.  Discussion 

35.  The  term  "covered  SMR"  was 
intended  to  include  SMR  licensees  that 
offer  services  that  compete,  or 
potentially  compete,  with  services 
offered  by  cellular  and  broadband  PCS 


licensees.  The  Commission  concluded 
that  because  cellular,  broadband  PCS, 
and  certain  SMR  providers  will  compete 
directly  with  one  another,  and 
potentially  will  compete  in  the  future 
with  wireline  carriers,  number 
portability  was  sufficiently  important  to 
the  development  of  competition  that  it 
should  be  required  for  these  carriers. 
Within  the  SMR  service,  however,  it 
was  clear  that  some  providers  would  be 
offering  mass  market,  two-way,  real- 
time, interconnected  voice  services  that 
compete  with  the  offerings  of  traditional 
cellular  and  broadband  PCS  providers, 
and  others  would  not.  The  definition  of 
covered  SMR  is  intended  to  distinguish 
between  these  two  groups  of  SMR 
providers. 

36.  We  agree  with  the  petitioners  that 
the  existing  definition  of  "covered 
SMR"  imperfectly  accomplishes  its 
intended  purpose. 

37.  We  note  also  that  it  may  be 
infeasible,  from  a  technical  standpoint, 
to  require  SMR  providers  whose 
systems  lack  an  in-network  switching 
capability  to  provide  number 
portability. 

38.  For  the  foregoing  reasons,  we 
adopt,  with  some  modification,  the 
definition  suggested  by  the  petitioners: 

"Covered  CMRS  systems  offer  real- 
time, two-way  switched  voice  service 
that  are  interconnected  with  the  public 
switched  network,  and  utilize  an  in- 
network  switching  facility  which 
enables  the  provider  to  reuse 
frequencies  and  accomplish  seamless 
hand-offs  of  subscriber  calls." 

With  this  change,  number  portability 
must  be  provided  by  "covered  CMRS" 
providers,  which  may  hold  licenses  in 
cellular.  PCS.  SMR  or  any  other 
services. 

39.  We  also  clarify,  in  response  to 
Nextel's  petition,  that  the  definition  of 
covered  CMRS  should  be  applied  on  a 
system-by-system  basis.  That  is.  an 
entity  may  hold  more  than  one  CMRS 
license,  but  the  entity  is  required  to 
provide  number  portability  only  with 
respect  to  licenses  that  satisfy  the 
definition  of  covered  CMRS. 

40.  In  addition,  we  reject  AMTA's 
proposal  that  the  covered  SMR 
definition  apply  only  to  systems  serving 
20.000  or  more  subscribers  nationwide. 
The  approach  we  adopt  above  is  a 
functional  one.  which  is  based  on 
whether  the  provider  offers  a  certain 
type  of  service.  We  find  that 
determining  whether  an  SMR  system  is 
required  to  provide  number  portability 
based  on  how  many  subscribers  it  serves 
would  be  arbitrary,  and  could 
discourage  SMR  providers  from 
expanding  their  systems. 


41.  Further,  we  dismiss  SBT's  petition 
for  reconsideration  as  untimely.  Public 
notice  in  this  case  was  given  on  July  26, 
1996,  the  date  on  which  the  First  Report 
and  Order  was  published  in  the  Federal 
Register.  Therefore,  petitions  to 
reconsider  that  decision  were  due  on  or 
before  August  26.  1996.  Because  the 
time  period  for  filing  petitions  for 
reconsideration  is  prescribed  by  statute, 
the  Commission  may  not.  except  in 
extraordinary  cases,  waive  or  extend  the 
filing  period.  SBT  has  not  demonstrated 
that  its  late-filed  petition  fits  into  this 
narrow  exception;  indeed.  SBT  has  not 
even  moved  for  leave  to  file  its  petition. 
As  such,  we  dismiss  SBT's  petition. 

42.  Finally,  we  dismiss  AMTA's 
petition  for  reconsideration  of  the  First 
Order  on  Reconsideration  as  moot.  By 
amending,  in  this  Order,  the 
Commission's  rules  to  ensure  that  only 
those  CMRS  carriers  that  compete  in  the 
market  for  two-way.  interconnected, 
real-time  voice  services  are  subject  to 
the  Commission's  number  portability 
requirements,  we  grant  the  relief  that 
AMTA  requests.  Moreover,  because  we 
have  clarified  that  CMRS  licensees 
providing  primarily  dispatch  service 
with  a  non-cellular  type  of  system  are 
exempt  from  the  Commission's  number 
portability  requirements,  there  is  no 
need  to  extend  the  implementation 
period  for  such  licensees. 

2.  Geographic  Scope  of  Number 
Portability  for  Wireless  Carriers 

a.  Discussion 

43.  Requiring  service  provider 
portability  in  a  wireless  environment, 
without  imposing  any  geographic 
boundaries,  could  theoretically  result  in 
c/e/octo  nationwide  location  portability, 
which  the  Commission  explicitly 
declined  to  adopt  in  the  First  Report 
and  Order.  Conversely,  limiting  number 
portability  in  a  wireless  environment  to 
those  carriers  already  serving  the  NPA 
of  the  ported  wireless  number  may 
thwart  the  pro-competitive  goals  of  the 
Act.  A  single  geographic  area  may  now 
have  muhiple  NPAs  due  to  area  code 
overlays.  Typically,  wireless  carriers 
provide  their  customers  with  the  choice 
of  NPAs  when  they  have  more  than  one 
switch  in  the  geographic  market,  but 
some  new  entrants  may  only  have  one 
or  two  switches  with  all  numbers 
coming  out  of  the  same  NPA.  Limiting 
number  portability  in  a  wireless 
environment  to  those  carriers  already 
serving  the  NPA  of  the  ported  wireless 
number  may  discourage  customers  from 
switching  wireless  carriers  if  they 
cannot  port  their  number  to  a  different 
NPA  even  though  the  number  continues 
to  be  used  in  the  same  geographic 


B.  Discussic 
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market.  As  noted,  wireless  carriers  are 
not  obligated  to  port  numbers  until 
March  31,  2000.  Furthermore,  the 
NANC  is  currently  examining  the 
myriad  of  complex  issues  surrounding 
I  Wireless  niunber  portabiUty. 
Consequently,  we  defer  a  decision  on 
this  matter  pending  further  analysis  by 
the  NANC.  We  encourage  AirTouch  to 
participate  in  the  NANC's  standards 
development  process  to  ensure 
consideration  of  AirTouch's  concerns. 

3.  Preemption  of  State  Number 
Portability  Requirements  for  CMRS 
Providers 

B.  Ehscussion 

44.  We  reject  the  request  for 
preemption  of  state  number  portabiUty 
requirements  for  CMRS  carriers.  While, 
under  certain  circumstances,  the 
Commission  has  authority  to  preempt 
state  law,  the  record  is  devoid  of  any 
evidence  that  such  action  is  warranted 
at  this  time.  Pursuant  to  the  Supremacy 
Clause  of  the  U.S.  Constitution, 
Congress  has  the  power  to  preempt  state 
laws  or  regulations. 

45.  The  petitioners  have  failed  to 
identify  any  specific  state  number 
portability  requirements  that  apply  to 
CMRS  carriers  that  conflict  with  federal 
number  portabiUty  mandates  or 
objectives.  Nor  is  there  a  basis  in  the 
ciurent  redord  for  concluding  that  it  will 
be  impossible  for  carriers  to  comply 
with  federal  and  state  CMRS  niunber 
portability  requirements.  Thus,  we 
decUne  to  consider  the  preemption  of 
state  number  portabiUty  requirements 
for  CMRS  carriers  based  on  the  record 
before  us. 

46.  In  addition,  despite  the 
conclusory  assertions  of  the  petitioners 
to  the  contrary,  the  record  does  not 
indicate  that  {here  are,  or  will  be,  state 
number  portability  requirements 
appUcable  to  CMRS  carriers  that  will 
confUct  with  the  requirements  of  any 
other  state,  such  that  CMRS  carriers  will 
be  required  to  accommodate  multiple 
portabiUty  architectures  and/or  service 
requirements.  Indeed,  the  framework  for 
Implementing  number  portabiUty  is 
designed,  in  part,  to  minimize  such 
burdens.  For  example,  in  the  First 
Report  and  Order,  the  Commission 
directed  one  entity — the  NANC — to 
develop  recommendations  for  technical 
and  operational  standards  with  respect 
to  regional  niunber  portability 
databases.  Accordingly,  we  expect  there 
will  be  a  high  degree  of  national 
uniformity  in  this  regard.  Moreover,  as 
discussed  above,  the  industry  and  state/ 
regional  workshops  chose  a  single 
method  as  the  preferred  method  for 
number  portabiUty.  In  short,  it  is 


unUkely  that  CMRS  systems  that  span 
state  lines  will  be  required  to 
acconunodate  multiple  portabiUty 
architectures  that  differ  significantly 
from  one  another. 

IV.  Ordering  Qauses 

47.  It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  1,  4(i), 
4(1),  201-205,  218,  251,  and  332  of  the 
Communications  Act  as  amended,  47 
U.S.C.  151, 154(i),  154(j),  201-205,  218. 
251  and  332,  and  47  CFR  52  is 
amended. 

48.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  and/or 
Clarification  are  granted  to  the  extent 
indicated  herein  and  othenvise  are 
denied. 

49.  It  is  further  ordered  that  the 
poUcies,  rules,  and  requirements  set 
forth  herein  are  adopted,  effective  30 
days  after  pubUcation  of  a  summary  of 
this  Second  Reconsideration  Order  in 
the  Federal  Register. 

50.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  Small 
Business  in  Telecommunications  is 
hereby  dismissed. 

51.  ft  is  further  ordered  that  the 
Petition  for  Reconsideration  filed  by  the 
Ameritech  Mobile  Telecommunications 
Association,  Inc.  on  May  15, 1997,  is 
dismissed  as  moot. 

52.  It  is  further  ordered  that  the 
Commission's  Office  of  PubUc  Affairs, 
Reference  Operations  EH  vision,  shall 
send  a  copy  of  this  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration,  including  the  Second 
Supplemental  Final  Regulatory 
FlexibiUty  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Telecommunications,  Telephone 

Federal  Communications  Conunission. 

Magalie  Roman  Salas, 

Secretary. 

Final  Rules 

Part  52  of  Title  47  of  the  Code  of 
Federal  Regulations  (CFR)  is  amended 
as  follows: 

PART  52-MUMBERING 

l.The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Sec.  1,  2,  4,  5.  48  Stat.  1066.  as 
amended;  47  U.S.C.  151, 152, 154. 155  unless 
otherwise  noted.  Interpret  or  apply  sees.  3,  4. 
201-05,  207-09,  218.  225-7,  251-2,  271  and 
332,  48  Stat.  1070,  as  amended.  1077;  47 
U.S.C.  153. 154,  201-05,  207-09.  218,  225- 
7,  251-2,  271  and  332  unless  otherwise 
noted. 


2.  Section  52.21  is  amended  by 
revising  paragraphs  (c)  and  (q)  to  read 
as  foUows: 

{52^1    Definitions. 

•  *        •        •        • 

(c)  The  term  covered  CMRS  means 
broadband  PCS,  cellular,  and  800/900 
MHz  SMR  Ucensees  that  hold 
geographic  area  Ucenses  or  are 
incumbent  SMR  wide  area  Ucensees, 
and  offer  real-time,  two-way  switched 
voice  service,  are  interconnected  with 
thfe  pubUc  switched  network,  and  utilize 
an  in-network  switching  facility  that 
enables  such  CMRS  systems  to  reuse 
frequencies  and  accompUsh  seamless 
hftfid-offs  of  subscriber  calls. 

•  *        •        •        • 

(q)  The  term  transitional  number 
portabiUty  measure  means  a  method 
that  allows  one  local  exchange  carrier  to 
transfer  telephone  numbers  from  its 
network  to  the  network  of  another 
telecommunications  carrier,  but  does 
not  comply  with  the  performance 
criteria  set  forth  in  52.3(a).  Transitional 
number  portabiUty  measures  are 
technically  feasible  methods  of 
providing  number  portability  including 
Remote  Call  Forwarding  (RCF).  Direct 
Inward  Dialing  (DID).  Route  Indexing — 
PortabiUty  Hub  (RI-PH).  Directory 
Number  Route  Indexing  (DNRI)  and 
other  comparable  methods. 

3.  Section  52.27  is  revised  to  read  as 
follows: 

§  52.27    Depioyment  of  transttional 
measures  for  number  portability. 

(a)  All  LECs  shall  provide  transitional 
number  portability  measures,  as  defined 
in  section  52.21(q)  of  this  chapter,  47 
CFR  52.21(q).  as  soon  as  reasonably 
possible  upon  receipt  of  a  specific 
request  from  another 
telecommunications  carrier,  until  such 
time  as  the  LEC  implements  a  long-term 
database  method  for  number  portabiUty 
in  that  area. 

(b)  A  LEC  must  provide  the  particuleu 
transitional  number  portability  measure 
requested  by  a  telecommunications 
carrier,  except  as  set  forth  in  paragraph 
(c)  of  this  section. 

(c)  A  LEC  that  does  not  provide  a 
requested  transitional  number 
portabiUty  measure  must  demonstrate 
that  provision  of  the  requested 
transitional  number  portability  measure 
either  is  not  technically  feasible  or  if 
technically  feasible,  is  unduly 
burdensome. 

(1)  Previous  successful  provision  of  a 
particular  transitional  number 
partabiUty  measure  by  any  LEC 
constitutes  substantial  evidence  that  the 
particular  method  is  technically 
feasible. 


68204        Federal  Register / Vol.  63,  No.  237 /Thursday.  December  10,  1998 /Rules  and  Regulations 


(2)  In  determining  whether  provision 
of  a  transitional  number  portability 
measure  is  unduly  burdensome, 
relevant  factors  to  consider  are  the 
extent  of  network  upgrades  needed  to 
provide  that  particular  method,  the  cost 
of  such  upgrades,  the  business  needs  of 
the  requesting  carrier,  and  the  timetable 
for  deployment  of  a  long-term  number 
portability  method  in  that  particular 
geographic  location. 

[a]  LECs  must  discontinue  using 
transitional  number  portability 
measures  in  areas  where  a  long-term 
number  portability  method  has  been 
implemented. 

4.  Section  52.31  is  amended  by 
revising  paragraphs  (a),  (b),  and  (e)  as 
follows: 

§  52.31    Deployment  of  long-term  database 
methods  for  number  portability  by  CMRS 
providers. 

(a)  By  March  31,  2000,  all  covered 
CMRS  providers  must  provide  a  long- 
term  database  method  for  number 
portability,  including  the  ability  to 
support  roaming,  in  compliance  with 
the  performance  criteria  set  forth  in 
section  52.23(a)  of  this  chapter,  47  CFR 
52.23.  A  licensee  may  have  more  than 
one  CMRS  system,  but  only  the  systems 
that  satisfy  the  definition  of  covered 
CMRS  are  required  to  provide  number 
portability. 

(b)  By  December  31,  1998,  all  covered 
CMRS  providers  must  have  the 
capability  to  obtain  routing  information, 
either  by  querying  the  appropriate 
database  themselves  or  by  making 
arrangements  with  other  carriers  that  are 
capable  of  performing  database  queries, 
so  that  they  can  deliver  calls  from  their 
networks  to  any  party  that  has  retained 
its  number  after  switching  from  one 
telecommunications  carrier  to  another. 

*         •         *         *         • 

(e)  The  Chief,  Wireless 
Telecommunications  Bureau,  may 
establish  reporting  requirements  in 
order  to  monitor  the  progress  of  covered 
CMRS  providers  implementing  number 
portability,  and  may  direct  such  carriers 
to  take  any  actions  necessary  to  ensure 
compliance  with  this  deployment 
schedule. 

Second  Supplemental  Final  Regulatory 
Flexibility  Analysis 

1.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  Notice  of 
Proposed  Rulemaking  in  this  docket 
[NPRM).  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Notice,  including 
comment  on  the  IRFA.  The  comments 
received  on  the  IRFA  were  discussed  in 


the  First  Report  and  Order's  Final 
Regulatory  Flexibility  Analysis  (FRFA- 
First  Report  and  Order),  which  was 
incorporated  as  Appendix  C  to  the  First 
Report  and  Order  in  this  docket.  The 
FRFA-First  Report  and  Order  conforms 
to  the  RFA.  On  reconsideration  of  the 
First  Report  and  Order,  parties 
commented  on  the  FRFA-First  Report 
and  Order.  The  comments  received  on 
the  FRFA-First  Report  and  Order  were 
discussed  in  the  Supplemental  Final 
Regulatory  Flexibility  Analysis 
(Supplemental  FRFA)  incorporated  into 
the  First  Order  on  Reconsideration  in 
this  docket.  The  Supplemental  FRFA 
conforms  to  the  RFA.  This  Second 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Second 
Supplemental  FRFA)  is  incorporated  as 
an  appendix  to  the  Second  Order  on 
Reconsideration  in  this  docket.  This 
Second  Supplemental  FRFA  also 
conforms  to  the  RFA. 

A.  Need  for  and  Objectives  of  Second 
Order  on  Reconsideration 

2.  The  need  for  and  objectives  of  the 
requirements  adopted  in  this  Second 
Order  on  Reconsideration  are  the  same 
as  those  discussed  in  the  Final 
Regulatory  Flexibility  Analysis  in  the 
First  Report  and  Order.  The 
Commission,  in  compliance  with 
sections  251(b)(2)  and  251(d)(1)  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996  (the  Act),  adopts 
requirements  and  procedures  intended 
to  ensure  the  prompt  implementation  of 
telephone  number  portability  with  the 
minimum  regulatory  and  administrative 
burden  on  telecommunications  carriers. 
These  requirements  are  necessary  to 
implement  the  provision  in  the  Act 
requiring  local  exchange  carriers  (LECs) 
to  offer  number  portability,  if 
technically  feasible.  In  implementing 
the  statute,  the  Commission  has  the 
responsibility  to  adopt  requirements 
that  wall  implement  most  quickly  and 
effectively  the  national 
telecommunications  policy  embodied  in 
the  Act  and  to  promote  the  pro- 
competitive,  deregulatory  markets 
envisioned  by  Congress.  Congress  has 
recognized  that  number  portability  will 
lower  barriers  to  entry  and  promote 
competition  in  the  local  exchange 
marketplace. 

B.  Summary  of  Significant  Issues  Raised 
By  Public  Comments  in  Response  to  the 
IRFA.  FRFA-First  Report  and  Order,  and 
Supplemental  FRFA 

3.  The  comments  received  on  the 
IRFA  were  discussed  in  the  FRFA-First 
Report  and  Order  incorporated  into  the 
First  Report  and  Order  The  comments 


received  on  the  FRFA-First  Report  and 
Order  were  discussed  in  the 
Supplemental  FRFA  incorporated  into 
the  First  Order  on  Reconsideration.  No 
additional  comments  were  sought  or 
received  for  purposes  of  this  Second 
Supplemental  FRFA. 

C.  Summary  of  the  FRFA-First  Report 
and  Order 

4.  In  the  FRFA-First  Report  and 
Order,  we  concluded  that  incumbent 
LECs  do  not  qualify  as  small  businesses 
because  they  are  dominant  in  their  field 
of  operation,  and,  accordingly,  we  did 
not  address  the  impact  of  the 
Commission's  requirements  on 
incumbent  LECs.  We  noted  that  the  RFA 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  According  to  the 
SBA's  regulations,  entities  engaged  in 
the  provision  of  telephone  service  may 
have  a  maximum  of  1,500  employees  in 
order  to  qualify  as  a  small  business 
concern.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  Regulatory 
Flexibility  Act. 

5.  We  did  recognize  that  the 
Commission's  requirements  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
insofar  as  they  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs,  including  competitive 
LECs,  as  well  as  cellular,  broadband 
personal  communications  services 
(PCS),  and  covered  specialized  mobile 
radio  (SMR)  providers.  Based  upon  data 
contained  in  the  most  recent  census  and 
a  report  by  the  Commission's  Common 
Carrier  Bureau,  we  estimated  that  2,100 
carriers  could  be  affected.  We  also 
discussed  the  reporting  requirements 
imposed  by  the  First  Report  and  Order. 

6.  Finally,  we  discussed  the  steps  we 
had  t^en  to  minimize  the  impact  on 
small  entities,  consistent  with  the 
Commission's  stated  objectives.  We 
concluded  that  our  actions  in  the  First 
Report  and  Order  would  benefit  small 
entities  by  facilitating  their  entry  into 
the  local  exchange  market.  We  found 
that  the  record  in  this  proceeding 
indicated  that  the  lack  of  number 
portability  would  deter  entry  by 
competitive  providers  of  local  service 
because  of  the  value  customers  place  on 
retaining  their  telephone  numbers. 
These  competitive  providers,  many  of 
which  may  be  small  entities,  may  find 
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it  easier  to  enter  the  market  as  a  result 
of  number  portability,  which  will 
eliminate  this  barrier  to  entry.  We  noted 
that,  in  general,  we  attempted  to  keep 
burdens  on  local  exchange  carriers  to  a 
minimum.  For  example,  we  adopted  a 
phased  deployment  schedule  for 
implementation  in  the  100  largest 
MSAs,  and  then  elsewhere  upon  a 
carrier's  request;  we  conditioned  the 
provision  of  currently  available 
measures  upon  request  only;  we  did  not 
require  cellular,  broadband  PCS,  and 
covered  SMR  providers,  which  may  be 
small  businesses,  to  offer  currently 
available  number  portability  measures; 
and  we  did  not  require  paging  and 
messaging  service  providers,  which  may 
be  small  entities,  to  provide  any  number 
portability. 

D.  Summary  of  the  Supplemental  FRF  A 

7.  Implementation  Schedule.  In  the 
First  Report  and  Order,  we  required 
local  exchange  carriers  operating  in  the 
100  largest  MSAs  to  offer  long-term 
service  provider  portability,  according 
to  a  phased  deployment  schedule 
commencing  on  October  1, 1997,  and 
concluding  by  December  31,  1998,  set 
forth  in  Appendix  F  of  the  First  Report 
and  Order.  In  the  First  Order  on 
Reconsideration,  we  extended  the  end 
dates  for  Phase  I  of  our  deployment 
schedule  by  three  months,  and  for  Phase 
H  by  45  days.  Thus,  deployment  will 
now  take  place  in  Phase  I  from  October 
1. 1997,  through  March  31,  1998,  and  in 
Phase  II  from  January  1,  1998,  through 
May  15,  1998.  We  also  clarified  that 
LECs  need  only  provide  number 
portability  within  the  100  largest  MSAs 
in  switches  for  which  another  carrier 
has  made  a  specific  request  for  the 
provision  of  portability.  L£Cs  must 
make  available  lists  of  their  switches  for 
which  deployment  has  and  has  not  been 
requested.  The  parties  involved  in  such 
requests  identifying  preferred  switches 
may  need  to  use  legal,  accounting, 
economic  and/or  engineering  services. 

8.  In  the  First  Order  on 
Reconsideration,  we  reduced  the 
burdens  on  rural  and  smaller  LECs  by 
establishing  a  procedure  whereby, 
within  as  well  as  outside  the  100  largest 
MSAs,  portability  need  only  be 
implemented  in  the  switches  for  which 
another  carrier  has  made  a  specific 
request  for  the  provision  of  portability. 
If  competition  is  not  imminent  in  the 
areas  covered  by  rural/small  LEC 
switches,  then  the  rural  or  smaller  LEC 
should  not  receive  requests  from 
competing  carriers  to  implement 
portability,  and  thus  need  not  expend 
its  resources  until  competition  does 
develop.  By  that  time,  extensive  non- 
carrier-specific  testing  will  likely  have 


been  done,  and  rural  and  small  LECs 
need  not  expend  their  resources  on  such 
testing.  We  noted  that  the  majority  of 
parties  representing  small  or  rural  LECs 
seeking  relief  asked  that  we  only  impose 
implementation  requirements  where 
competing  carriers  have  shown  interest 
in  portability.  Moreover,  our  extension 
of  Phases  I  and  II  of  our  deployment 
schedule  may  permit  smaller  LECs  to 
reduce  their  testing  costs  by  allowing 
time  for  larger  LECs  to  test  and  resolve 
the  problems  of  this  new  technology. 

9.  In  the  First  Order  on 
Reconsideration,  we  rejected  several 
alternatives  put  forth  by  parties  that 
might  impose  greater  burdens  on  small 
entities  and  small  incumbent  LECs.  We 
rejected  requests  to  accelerate  the 
deployment  schedule  for  areas  both 
within  and  outside  the  100  largest 
MSAs.  We  also  rejected  the  procedures 
proposed  by  some  parties  that  would 
require  LECs  to  file  waiver  requests  for 
their  specific  switches  if  they  believe 
there  is  no  competitive  interest  in  those 
switches,  instead  of  requiring  LECs  to 
identify  in  which  switches  of  other 
LECs  they  wish  portability  capabilities. 
The  suggested  waiver  procedures  would 
burden  the  LEC  from  whom  portability 
is  requested  with  preparing  and  filing 
the  petition  for  waiver.  In  addition,  a 
competing  carrier  that  opposes  the 
waiver  petition  would  be  burdened  with 
challenging  the  waiver.  In  contrast, 
under  the  procedure  we  establish,  the 
only  reporting  burden  on  requesting 
carriers  is  to  identify  and  request  their 
preferred  switches.  Carriers  from  which 
portability  is  being  requested,  which 
may  be  small  incumbent  LECs,  only 
incur  a  reporting  burden  if  they  wish  to 
lessen  their  burdens  further  by 
requesting  more  time  in  which  to 
deploy  portability.  Finally,  we  clarified 
that  CMRS  providers,  like  wireline 
providers,  need  only  provide  portability 
in  requested  switches,  both  within  and 
outside  the  100  largest  MSAs. 

E.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
This  Second  Order  on  Reconsideration 

10.  Consistent  with  our  prior  practice, 
we  shall  continue  to  exclude  small 
incumbent  LECs  from  the  definition  of 
a  small  entity  for  the  purpose  of  this 
Second  Supplemental  FRFA. 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  "small  incumbent 
LECs."  Nevertheless,  we  include  small 
incumbent  LECs  in  our  Second 
Supplemental  FRFA.  We  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns." 


11.  Total  Number  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rules  adopted  herein  may 
have  a  significant  effect  on  a  substantial 
number  of  the  small  telephone 
companies  identified  by  SBA.  The 
United  States  Bureau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
vafiety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 
Foj  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order  on  Reconsideration. 

12.  Wireline  Carriers  and  Service 
Providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that,  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  fewer  than 
1,500  persons.  All  but  26  of  the  2,321 
non-radiotelephone  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
even  if  all  26  of  those  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  non-radioteiephone 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fe'ver  than  2,295  small  entity  telephone 
communications  companies  other  than 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules 
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adopted  in  this  Order  on 
Reconsideration. 

13.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SB.A  rules  is 
for  telephone  cninmimications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS)  Worksheet.  According  to  our  most 
recent  data.  1.347  coinpanies  reported 
that  diey  wore  engaged  in  the  provision 
of  local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Coasequentiy,  we  estimate 
that  there  are  fewer  than  1,347  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  rules  adopted  in  this 
Order  on  Reconsideration. 

14.  intere.xrhnngc  Carriers.  Neither 
the  Con  nor  SBA  has  developed 
■-i  ■^efinii.^..  ,,,  .:  '-i:  --'ities  specifically 

:<l!cableto  pr  f  interexchaiige 

services  (IXCs).  ir.c  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
IXCs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most 
recent  data,  130  companies  reported 
that  they  were  engaged  in  the  provision 
of  interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1.500 
eoiployees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the  ' 

number  of  IXCs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  130  small 
entity  IXCs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order  on  Reconsideration. 

15.  Competitive  Access  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 


*^'  tt  some  of  these 
jpendentlv  owned 


source  of  information  regarding  the 
number  of  CAPs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
tlie  TRS  Worksheet.  According  to  our 
most  recent  data,  57  companies  reported 
that  they  were  engaged  in  the  provision 
of  competitive  access  services.  Although 
it  seems  ce-* 
carriers  an 
and  operated,  or  have  more  MO 

employees,  we  are  unable  a: :.e  to 

estimate  with  greater  precision  the 
nuniiier  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
de'inition.  Consequently,  we  estimate 
that  there  ore  fever  than  57  small  entity 
CAPs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order  on  Reconsideration. 

IG.  Operator  Stfrvice  Providers. 
Neither  the  Commission  nor  SB.\  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  i  ompanies 
other  than  radiotelephone  (wireless) 

"     "     ■  The  most  reliable  source  of 

.;  regarding  the  number  of 
upeiaior  service  providers  natiniuvide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS  Worksheel 
According  to  our  most  recent  data.  25 
companies  reported  that  thev  were 
engaged  in  the  provision  of  operator 
services.  Although  it  seems  certain  that 
some  of  these  companies  ar^ 
independently  owned  and  o;  or 

have  more  than  1.500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  25  small  entity 
operator  service  providers  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order  on 
Reconsideration. 

17.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators. 
The  clcsest  applicable  definition  under 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  pay  telephone 
operators  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  271  companies  reported 
that  they  were  engaged  in  the  provision 
of  pay  telephone  services.  Although  it 
seems  certain  that  some  of  these  carriers 


are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  pay  telephone  operators  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  271  small  entity  pav 
telephone  operators  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
lliis  Order  on  Reconsideration. 

18.  Wirele.-is  [Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
.'■ydioteJHphone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  l,17t)  such  companies  in  operation 
for  at  least  one  year  at  the  end  (jf  1992. 
According  to  SB.'X's  definition,  a  small 
business  radio  e  compan\  is  cue 

employing  fewc,  i,:uii  i, 500  persons. 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
coinpanies  had  fewer  than  1.000 
em[)loyees.  Thus,  oven  if  all  of  the   . 
remaining  12  companies  had  more  than 
1,5(10  employees,  there  would  stiii  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  thev 
are  independently  owned  are  operated. 
Although  it  seems  certain  that  .some  of 
these  carriers  are  not  independentiv 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with'greate'- 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Con.sequently,  we  estimate  that  there  are 
fewer  than  1,164  small  entity 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order  on 
Reconsideration. 

19.  Cellular  Seri'ice  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  cellular 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  cellular  service 
carriers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data.  792  companies  reported 
that  they  were  engaged  in  the  provision 
of  cellular  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1.500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
service  carriers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Con.sequently,  we  estimate 
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that  there  are  fewer  than  792  small 
entity  cellular  service  carriers  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  Order  on 
Reconsideration. 

20.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers, 
such  as  paging  companies.  The  closest 
applicable  definition  under  SBA  rules  is 
for  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
mobile  service  carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  our  most  recent  data,  138 
companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  mobile 
service  carriers  that  would  qualify 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than 
138  small  entity  mobile  service  carriers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order  on 
Reconsideration. 

21.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
stx  frequency  blocks  designated  A 
through  F  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small 
businesses"  was  added  and  is  defined  as 
an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of 
not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  broadband  PCS  auctions 
have  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  bidders  that  qualified  as 
small  entities  in  the  Block  C  auctions. 

A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
40%  of  the  1,479  licenses  for  Blocks  D, 
E,  and  F.  However,  licenses  for  blocks 
C  through  F  have  not  been  awarded 
fully,  therefore  there  are  few,  if  any, 
small  businesses  currently  providing 
PCS  services.  Based  on  this  information, 
we  conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 


the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D,  E,  and  F 
blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

22.  SMR  Licensees.  Pursuant  to  47 
CFR  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entity" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  the  SBA. 
The  rules  adopted  in  this  Order  on 
Reconsideration,  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  million.  We 
assume,  for  purposes  of  this 
Supplemental  FRFA,  that  all  of  the 
extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order  on  Reconsideration. 

23.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Order  on  Reconsideration  includes 
these  60  small  entities.  No  auctions 
have  been  held  for  800  MHz  geographic 
area  SMR  licenses.  Therefore,  no  small 
entities  currently  hold  these  licenses.  A 
total  of  525  licenses  will  be  awarded  for 
the  upper  200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis,  moreover,  on  which  to 
estimate  how  many  small  entities  will 
win  these  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  800  MHz  licensees  can  be 
made,  we  assume,  for  purposes  of  this 
FRFA,  that  all  of  the  licenses  may  be 
awarded  to  small  entities  who,  thus, 
may  be  affected  by  the  decisions  in  this 
Order  on  Reconsideration. 

24.  Resellers.  Neither  the  Commission 
nor  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  .to 


resellers.  The  closest  applicable 
definition  under  SBA  rules  is  for  all 
telephone  communications  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  resellers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most 
recent  data,  260  companies  reported 
that  they  were  engaged  in  the  resale  of 
telephone  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
thcrf  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  260  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Second  Order 
on  Reconsideration. 

F.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

25.  There  are  no  significant  reporting, 
recordkeeping  or  other  compliance 
requirements  imposed  on  small  entities 
by  this  Second  Order  on 
Reconsideration  on  other  entities. 

G.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

26.  The  Commission's  actions  in  this 
Second  Order  on  Reconsideration  will 
benefit  small  entities  by  facilitating  their 
entry  into  the  local  exchange  market. 
The  record  in  this  proceeding  indicates 
that  the  lack  of  number  portability 
would  deter  entry  by  competitive 
providers  of  local  service  because  of  the 
value  customers  place  on  retaining  their 
telephone  numbers.  These  competitive 
providers,  many  of  which  may  be  small 
entities,  may  find  it  easier  to  enter  the 
market  as  a  result  of  number  portability 
which  will  eliminate  this  barrier  to 
entry. 

27.  In  general  in  this  docket,  we  have 
attempted  to  keep  burdens  on  local 
exchange  carriers  to  a  minimum.  The 
regulatory  burdens  we  have  imposed  are 
necessary  to  ensure  that  the  public 
receives  the  benefit  of  the  expeditious 
provision  of  service  provider  number 
portability  in  accordance  with  the 
statutory  requirements.  We  believe  that 
the  Second  Order  on  Reconsideration 
furthers  our  commitment  to  minimizing 
regulatory  burdens  on  small  entities. 
Based  on  the  record  before  us,  we  do  not 
find  that  any  of  the  recommendations 
we  adopt  in  the  Second  Order  on 
Reconsideration  will  have  a 
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disproportionate  impact  on  small 
entities. 

28.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Second  Order  on  Reconsideration, 
including  the  Second  Supplemental 
FRFA.  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Fairness  Act  of  1996.  A  copy 
of  the  Second  Order  on  Reconsideration 
and  this  Second  Supplemental  FRFA  (or 
summary  thereof)  will  also  be  published 
in  the  Federal  Register  and  will  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

[PR  Doc.  98-32808  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  98-278] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  interim  guidelines. 

summary:  On  July  18,  1997,  the 
Commission  released  a  draft  copy  of  the 
Universal  Service  Worksheet 
(Worksheet)  which  requires  contributors 
to  list  their  revenues  by  certain 
categories.  In  response  to  the  release  of 
the  draft  Worksheet,  several  wireless 
telecommunications  providers 
requested  clarification  on  how,  for 
purposes  of  completing  the  Worksheet, 
entities  that  cannot  derive  various 
revenue  data  directly  from  their  books 
of  account  should  calculate  the 
requested  revenue  information.  In  this 
document,  the  Commission  addressed 
the  concerns  of  wireless 
telecommunications  providers  with 
regard  to  certain  aspects  of  universal 
service  administration. 
DATES:  Effective:  December  10,  1998. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Lori 
Wright.  Attorney,  Common  Carrier 
Bureau,  Accounting  Policy  Division. 
(202) 418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  released  on  October  26,  1998. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  239. 1919  M 
Street.  N.W..  Washington,  D.C..  20554. 

I.  Introduction 

1.  In  this  Memorandum  Opinion  and 
Order  (Order),  we  provide  wireless 


telecommunications  providers  with 
interim  guidelines  for  reporting  on  FCC 
Form  457,  the  Universal  Service 
Worksheet  (Worksheet)  their  percentage 
of  interstate  wireless 
telecommunications  revenues. 
Specifically,  until  we  issue  final  rules 
regarding  the  mechanisms  that  wireless 
telecommunications  providers  should 
use  in  allocating  their  wireless 
telecommunications  revenues  between 
the  interstate  and  intrastate 
jurisdictions,  we  establish  "safe-harbor" 
percentages  that  we  believe  reasonably 
approximate  the  percentage  of  interstate 
wireless  telecommunications  revenues 
generated  by  each  category  of  wireless 
telecommunications  provider.  These 
percentages  can  be  used  for  purposes  of 
calculating  these  providers'  federal 
universal  service  contribution 
obligations.  We  conclude  that  wireless 
telecommunications  providers  that 
report  on  the  Worksheet  a  percentage  of 
interstate  wireless  telecommunications 
revenues  that  is  less  than  the  "safe 
harbor"  percentage  established  for  that 
category  of  provider  should  continue  to 
document  how  they  arrived  at  their 
reported  percentage  and  make  such 
information  available  to  the 
Commission  or  the  universal  service 
Administrator  upon  request. 

Interim  Guidelines  for  Separating 
Interstate  and  Intrastate  Revenues 

2.  In  this  Order,  we  provide  wireless 
telecommunications  providers  with 
additional  interim  guidance  on 
reporting  their  wireless  interstate 
telecommunications  revenues  for 
purposes  of  universal  service 
contributions.  We  share  the  concern 
expressed  by  Comcast  and  Vanguard 
that  some  CMRS  carriers  presently  may 
have  an  unreasonable  advantage  in  the 
market  as  a  result  of  either 
unintentional  or  purposeful  under- 
reporting of  their  end-user  interstate 
telecommunications  revenues.  To 
illustrate,  some  CMRS  providers 
reported  seven  percent  of  their  CMRS 
revenues  as  interstate,  while  others 
reported  28  percent  as  interstate.  We 
anticipate  that  the  interim  safe  harbor, 
in  combination  with  our  wiHingness  to 
inquire  about  individual  carriers' 
methods  for  calculating  interstate 
revenues,  will  address  this  matter  until 
we  develop  final  rules. 

3.  The  NECA  II  Order,  62  FR  47369 
(September  9,  1997),  permitted 
contributors  that  cannot  readily  derive 
interstate  revenues  from  their  books  of 
account  to  provide  on  the  Worksheet 
good  faith  estimates  of  these  figures 
pending  final  Commission  resolution  of 
this  issue.  The  NECA  II  Order  also 
directed  such  contributors  to  document 


how  they  calculated  their  estimates  and 
to  make  such  information  available  to 
the  Commission  or  Administrator  upon 
request.  In  this  Order,  we  identify,  on  an 
interim  basis,  suggested,  or  "safe 
harbor,"  percentages  that  we  believe 
reasonably  approximate  the  percentage 
of  interstate  wireless 
telecommunications  revenues  generated 
by  each  category  of  wireless 
telecommunications  provider.  We 
identify  the  safe  harbor  percentages  set 
forth  below  in  response  to  the  requests 
of  wireless  telecommunications 
providers  for  specific  guidance  beyond 
that  provided  in  the  NECA  II  Order  and 
for  expeditious  resolution  of  the  issues 
raised  by  these  providers.  The  safe 
harbor  percentage  suggested  for  each 
category  of  provider  is  set  forth  below. 
Wireless  telecommunications  providers 
that  choose  to  avail  themselves  of  these 
suggested  percentages  may  assume  that 
the  Commission  will  not  find  it 
necessary  to  review  or  question  the  data 
underlying  their  reported  percentages. 
Conversely,  a  provider  that  elects  to 
report  a  percentage  of  interstate 
telecommunications  revenues  that  is 
less  than  the  "safe  harbor"  percentage 
established  for  that  category  of  provider 
should  document  the  method  used  to 
calculate  its  percentage  and  make  that 
information  available  to  the 
Commission  or  Administrator  upon 
request.  The  Commission  retains  its 
authority  to  require  carriers  that  report 
interstate  revenues  below  the  safe 
harbors  to  document,  perhaps  through 
traffic  studies,  the  method  by  which 
they  arrived  at  their  reported  percentage 
of  interstate  telecommunications 
revenues. 

4.  We  emphasize  that  these 
percentages  are  intended  only  to 
provide  guidance  to  carriers  in  reporting 
on  the  Worksheet  their  percentage  of 
interstate  wireless  telecommunications 
revenues  and  are  not  prescriptive  in 
nature.  The  Commission  may  elect  to 
adopt  final  prospective  rules  that 
deviate  from  the  interim  guidance 
provided  here.  Accordingly,  we  note 
that  our  guidance  here  is  an  interim 
measure  pending  final  Commission 
resolution  of  these  issues. 

5.  Cellular,  broadband  PCS,  and 
digital  SMR  providers.  We  establish  a 
safe  harbor  percentage  of  interstate 
revenues  for  cellular  and  broadband 
PCS  providers  of  15  percent  of  their 
total  cellular  and  broadband  PCS 
telecommunications  revenues.  The 
Commission,  therefore,  will  not  seek 
supporting  data  from  cellular  and 
broadband  PCS  providers  regarding 
their  reported  percentage  of  interstate 
telecommunications  revenues  if  they 
report  at  least  15  percent  of  their 
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cellular  and  broadband  PCS 
telecommunications  revenues  as 
interstate.  We  reach  this  determination 
based  on  the  level  of  interstate  traffic 
experienced  by  wireline  providers. 
Several  wireless  telecommunications 
providers  have  suggested  that  the 
Commission  consider  establishing  for 
cellular  and  broadband  PCS  providers  a 
safe  harbor  percentage  of  interstate 
cellular  and  broadband  PCS  revenues 
based  on  the  percentage  of  interstate 
wireline  traffic  reported  for  purposes  of 
the  Dial  Equipment  Minutes  (DEM) 
weighting  program,  i.e.,  approximately 
15  percent.  Current  Commission 
statistics  indicate  that  the  nationwide 
average  percentage  of  interstate  wireline 
traffic  reported  for  purposes  of  the  DEM 
weighting  program  is  approximately  15 
percent.  We  believe  it  is  reasonable  to 
use  this  percentage  as  a  proxy  for  the 
percentage  of  interstate  wireline  traffic 
as  whole.  Furthermore,  we  note  that  we 
do  not  have  evidence  before  us  to 
indicate  that  the  level  of  interstate 
wireless  traffic  experienced  by  cellular 
and  broadband  PCS  providers  is  less 
than  the  level  experienced  by  wireline 
providers.  We  find  that  establishing  a 
safe  hcubor  that  assumes  that  wireless 
carriers  receive  interstate  and  intrastate 
revenues  in  similar  proportions  to 
wireline  carriers  represents  a 
conservative  estimate,  and  that  such  a 
conservative  approach  is  reasonable  as 
an  interim  safe  harbor.  Moreover,  unlike 
paging  and  analog  SMR  providers, 
cellular  and  broadband  PCS  providers 
have  not,  as  a  group,  reported  on  the 
Worksheet  sufficiently  similar 
percentages  of  interstate  cellular  and 
broadband  PCS  revenues. 

6.  Paging  providers.  We  establish  a 
safe  harbor  percentage  of  interstate 
revenues  for  paging  providers  of  12 
percent  of  their  total  paging  revenues. 
Therefore,  paging  providers  that  report 
at  least  12  percent  of  their  paging 
revenues  as  interstate  will  not  be  asked 
by  the  Commission  to  provide 
documentation  supporting  their 
reported  level  of  interstate 
telecommunications  revenues.  Our 
determination  is  based  on  the  fact  that 
paging  providers,  as  a  group,  reported 
on  the  Worksheets  due  on  March  31  that 
approximately  12  percent  of  their 
paging  revenues  generated  in  the  1997 
calendar  year  was  interstate.  We  realize 
that  the  percentage  of  interstate 
telecommunications  revenues  derived 
from  the  provision  of  paging  service 
may  vary  according  to  the  amount  of 
local  service  versus  nationwide  service 
that  a  paging  carrier  provides. 
Therefore,  with  regard  to  a  paging 
carrier  that  reports  less  than  12  percent 


of  their  revenues  as  interstate,  we  will 
consider  the  amount  of  local  service 
versus  nationwide  service  that  such  a 
carrier  provides.  We  believe  that,  until 
the  Commission  issues  final  rules 
regarding  the  mechanisms  that  paging 
providers  should  use  to  allocate  their 
revenues  between  the  interstate  and 
intrastate  jurisdictions,  it  is  reasonable 
to  establish  a  safe  harbor  based  on  the 
average  percentage  of  interstate  paging 
revenues  reported  by  paging  providers 
for  1997. 

7.  SMR  providers.  We  establish  a  safe 
harbor  percentage  for  analog  Specialized 
Mobile  Radio  (SMR)  providers  of  one 
percent  of  their  total  revenues  derived 
from  the  provision  of  analog  SMR 
service.  Therefore,  if  analog  SMR 
providers  report  at  least  one  percent  of 
their  analog  SMR  revenues  as  interstate, 
the  Commission  will  not  seek 
supporting  documentation  from  those 
analog  SMR  providers  that  indicate  in 
Block  4  of  the  Worksheet  that  their 
principal  communications  business  is 
"SMR/dispatch."  We  reach  this 
determination  based  on  the  fact  that 
these  analog  SMR  providers,  as  a  group, 
reported  on  the  Worksheets  due  on 
March  31  that  approximately  one 
percent  of  their  analog  SMR  revenues 
generated  in  the  1997  calendar  year  was 
interstate.  As  with  the  safe  harbor 
percentage  we  establish  for  paging 
providers,  we  believe  that  it  is 
reasonable  to  establish  an  interim  safe 
harbor  percentage  based  on  the  average 
interstate  revenues  percentage  reported 
by  analog  SMR  providers  for  1997. 

II.  Procedural  Matters  and  Ordering 
Clauses 

A.  Initial  Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Order.  In  addition,  the 
Order  and  IRFA  (or  summaries  thereof) 
will  be  published  in  the  Federal 
Register. 

9.  Description  of  Projected  Reporting, 
Record  keeping,  and  Other  Compliance 
Requirements.  Section  254(d)  states 
"that  all  telecommunications  carriers 
that  provide  interstate 
telecommunications  services  shall  make 
equitable  and  nondiscriminatory 
contributions"  toward  the  preservation 
and  advancement  of  universal  service. 
Under  the  Commission's  rules,  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  and  some  providers  of 
interstate  telecommunications  are 


required  to  contribute  to  the  universal 
service  support  mechanisms. 
Contributions  for  support  for  programs 
for  high  cost  areas  and  low-income 
consumers  are  assessed  on  the  basis  of 
interstate  and  international  end-user 
telecommunications  revenues. 
Contributions  for  support  for  programs 
for  schools,  libraries,  and  rural  health 
care  providers  are  assessed  on  the  basis 
of  interstate,  intrastate,  and 
international  end-user 
telecommunications  revenues. 
Contributors  are  required  to  submit 
information  on  the  Universal  Service 
Worksheet  regarding  their  end-user 
telecommunications  revenues. 
Contributors  are  required  to  distinguish 
between  their  interstate  and  intrastate 
revenues.  In  this  Order,  we  provide 
interim  safe  harbor  percentages  that 
carriers  may  use  in  reporting  their 
interstate  telecommunications  revenues. 
Under  our  interim  guidance,  those 
carriers  that  choose  not  to  report  the 
safe  harbor  percentage  may  be  required 
to  perform  reporting  and  record  keeping 
assignments  in  order  to  use  a  different 
percentage.  This  task  may  require  some 
administrative,  accounting,  and  legal 
skills. 

10.  It  is  furthered  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Memorandum 
Opinion  and  Order,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Ordering  Clauses 

It  is  ordered,  pursuant  to  sections  1, 
4(i>.and  (j),  201-209,  218-222.  254.  and 
403  of  the  Communications  Act,  as 
amended.  47  U.S.C.  151.  154(i),  154(j), 
201-209.  218-222,  254,  and  403  that 
this  Memorandum  Opinion  and  Order  is 
hereby  adopted. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-32802  Filed  12-9-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208298-8055-02;  I.D. 
120498A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  cod  for 
Vessels  Using  Hook-and-line  and  Pot 
Gear  in  the  Bering  Sea  and  Aleutian 
Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  for  vessels  using 
hook-and-line  and  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  amount  of  the 
1998  total  allowable  catch  (TAC)  of 
Pacific  cod  allocated  to  vessels  using 
hook-and-line  and  pot  gear  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  December  9.  1998,  until 
2400  hrs,  A.l.t..  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 


according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

In  accordance  with  §679.20(c)(3)(iii), 
the  TAC  of  Pacific  cod  allocated  to 
vessels  using  hook-and-line  and  pot  gear 
in  the  BSAI  was  established  by  the  Final 
1998  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (63  FR  12689, 
March  16,  1998)  as  99.068  metric  tons 
(mt)  and  subsequent  reserve  releases  as 
110.568  mt  (63  FR  47218,  September  4, 
1998),  (63  FR  63801,  November  17, 
1998). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  TAC  of  Pacific  cod 
allocated  to  vessels  using  hook-and-line 
and  pot  gear  in  the  BSAI  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  110,468  mt,  and  is 
setting  aside  the  remaining  100  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 


fishing  for  Pacific  cod  for  vessels  using 
hook-and-line  and  pot  gear  in  the  BSAI. 
Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  amount  of 
Pacific  cod  allocated  to  vessels  using 
hook-and-line  and  pot  gear  in  the  BSAI. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  Pacific  cod  directed  fishing 
allowance  estabUshed  for  vessels  using 
hook-and-line  and  pot  gear  will  soon  be 
reached.  Further  delay  would  only 
result  in  overharvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi-om  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  4, 1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-32880  Filed  12-7-98;  4:26  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM151;  Notice  No.  25-98-04- 
SC] 

Special  Conditions:  Boeing  Model  757- 
300  Sudden  Engine  Stoppage 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Boeing  Model  757- 
300  airplane.  This  airplane  will  have  a 
novel  or  unusual  design  feature 
associated  with  sudden  engine 
stoppage.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  January  11,  1999. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  Attn:  Rules  Docket  (ANM-7), 
Docket  No.  NM151,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056, 
or  delivered  in  duplicate  to  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  NM151. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
hohdays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jacobsen,  FAA,  Standardization  Branch, 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind'Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2011;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  NM151."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  February  21,  1996,  Boeing  applied 
for  an  amendment  to  Type  Certificate 
No.  A2NM  to  include  the  new  Model 
757-300  airplane,  a  derivative  of  the 
Model  757-200  currently  approved 
under  Type  Certificate  No.  A2NM.  The 
Model  757-300  airplane  is  a  swept 
wing,  conventional  tail,  twin  engine, 
turbofan  powered  transport.  Each 
engine  will  be  capable  of  delivering 
43,100  pounds  of  thrust.  The  airframe 
has  been  strengthened  to  accommodate 
the  increased  design  loads  and  weights. 
The  airplane  has  a  seating  capacity  of 
up  to  295,  and  a  maximum  takeoff 
weight  of  270,000  pounds  (122,470  Kg). 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Boeing  must  show  that  the 
Model  757-300  airplane  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2NM,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  Model 
757-300.  The  regulations  incorporated 
by  reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 


type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2NM  include  part  25, 
as  amended  by  Amendments  25-1 
through  25—45,  and  certain  other  later 
amended  sections  of  part  25  that  are  not 
relevant  to  these  proposed  special 
conditions.  In  addition,  Boeing  has 
chosen  to  comply  with  the  applicable 
regulations  in  effect  on  February  21, 
1996;  specifically  part  25  as  amended  by 
Amendments  25-1  through  25-85  and 
certain  other  earlier  amended  sections 
of  part  25  that  are  not  relevant  to  these 
proposed  special  conditions.  Three 
exemptions  have  been  granted.  The 
special  conditions  that  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  type 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  757-300 
airplane  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  757-300  airplane 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  part 
34,  effective  September  10,  1990,  plus 
anv  amendments  in  effect  at  the  time  of 
certification;  and  the  noise  certification 
requirements  of  part  36,  effective 
December  1, 1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  besome  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
unfler  the  provisions  of  §  21.101(a)(1). 
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Novel  or  Unusual  Design  Features 

The  engine  proposed  for  the  Boeing 
Model  757-300  airplane  is  a  high- 
bypass  ratio  fan  jet  engine  that  will  not 
seize  and  produce  transient  torque  loads 
in  the  same  manner  that  is  envisioned 
by  current  §  25.361(b)(1)  related  to 
"sudden  engine  stoppage." 

Discussion 

For  the  engine  proposed  for  the  Model 
757-300  airplanes,  the  limit  engine 
torque  load  imposed  by  sudden  engine 
stoppage  due  to  malfunction  or 
structural  failure  (such  as  compressor 
jamming)  has  been  a  specific 
requirement  for  transport  category 
airplanes  since  1957.  The  size, 
configuration,  and  failure  modes  of  jet 
engines  has  changed  considerably  from 
those  envisioned  in  14  CFR  25.361(b) 
when  the  engine  seizure  requirement 
was  first  adopted.  Engines  have  grown 
much  larger  and  are  now  designed  with 
large  bypass  fans  capable  of  producing 
much  higher  torque  loads  if  they 
become  jammed. 

Relative  to  the  engine  configuration 
that  existed  when  the  nile  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
a  special  condition  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are  capable  of 
producing  engine  seizure  torque  loads 
that  are  significantly  higher  than 
previous  generations  of  engines. 

The  FAA  is  developing  a  new 
regulation  and  a  new  advisory  circular 
that  will  provide  more  comprehensive 
criteria  for  treating  engine  torque  loads 
resulting  from  sudden  engine  stoppage. 
In  the  meantime,  a  special  condition  is 
needed  to  establish  appropriate  criteria 
for  the  Boeing  Model  757-300  airplane. 

Limit  Engine  Torque  Loads  for  Sudden 
Engine  Stoppage 

hi  order  to  maintain  the  level  of  safety 
envisioned  by  §  25.361(b),  more 
comprehensive  criteria  are  needed  for 
the  new  generation  of  high  bypass 
engines.  These  proposed  special 
conditions  would  distinguish  between 
the  more  common  seizure  events  and 
those  rare  seizure  events  resulting  from 
structural  failures  in  the  engine.  For 
these  more  rare  but  severe  seizure 
events,  the  proposed  criteria  would 
allow  some  deformation  in  the  engine 
supporting  structure  (ultimate  load 
design)  in  order  to  absorb  the  higher 
energy  associated  with  the  high  bypass 
engines,  while  at  the  same  time 
protecting  the  adjacent  primary 
structure  in  the  wing  and  fuselage  by 
applying  a  higher  factor  of  safety  to  the 


maximum  torque  load  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failure. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  757-300.  Should  Boeing  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
44702.  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Boeing 
Model  757-300  airplanes. 

1.  Engine  Torque  Loads.  In  lieu  of 
compliance  with  §  25.361(b), 
compliance  with  the  following  special 
condition  is  proposed: 

(a)  For  turbine  engine  installations, 
the  mounts  and  local  supporting 
structure  must  be  designed  to  withstand 
each  of  the  following: 

(1)  The  maximum  torque  load, 
considered  as  limit,  imposed  by: 

(i)  sudden  deceleration  of  the  engine 
due  to  a  malfunction  that  could  result 
in  a  temporary  loss  of  power  or  thrust 
capability,  and  that  could  cause  a 
shutdown  due  to  vibrations;  and 

(ii)  the  maximum  acceleration  of  the 
engine. 

(2)The  maximum  torque  load, 
considered  as  ultimate,  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failure,  including  fan  blade 
failure. 

(3)  The  load  condition  defined  in 
paragraph  (a)(2)  of  this  section  is  also 
assumed  to  act  on  adjacent  airframe 
structure,  such  as  the  wing  and  fuselage. 
This  load  condition  is  multipHed  by  a 
factor  of  1.25  to  obtain  ultimate  loads 
when  the  load  is  applied  to  the  adjacent 
wing  and  fuselage  supporting  structure. 


Issued  in  Renton,  Washington,  on 
December  3,  1998. 
John  W.  McGraw. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-WO. 

|FR  Doc.  98-32821  Filed  12-9-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  207,  807,  and  1271 
[Docket  No.  97N-484R] 

RIN0910-AB05 

Establishment  Registration  and  Listing 
for  Manufacturers  of  Human  Cellular 
and  Tissue-Based  Products 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  for  the  proposed  rule 
concerning  establishment  registration 
and  listing  for  manufacturers  of  human 
cellular  and  tissue-based  products  that 
was  published  in  the  Federal  Register  of 
May  14,  1998  (63  FR  26744).  FDA  is 
taking  this  action  in  response  to  a 
request  for  an  extension  and  to  allow 
interested  parties  additional  time  for 
review  and  to  submit  comments. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  February  8,  1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  May  14.  1998  (63  FR 
26744).  FDA  published  a  proposed  rule 
to  require  manufacturers  of  certain 
human  cellular  and  tissue-based 
products  to  register  with  the  agency  and 
list  their  products.  In  addition,  the 
agency  proposed  to  amend  the 
registration  and  listing  regulations  that 
currently  apply  to  human  cellular  and 
tissue-based  products  regulated  as 
drugs,  devices,  and/or  biological 
products.  Interested  persons  were  given 
until  August  12.  1998.  to  submit  written 
comments  on  the  proposed  rule. 
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On  August  6, 1998,  a  comment  was 
submitted  to  the  docket  requesting  that 
the  agency  extend  the  comment  period 
on  the  proposed  rule  60  days.  The 
comment  noted  that  certain  information 
relevant  to  the  rulemaking  was  not 
included  in  the  public  docket.  Because 
the  docket  was  scheduled  to  close  on 
August  12, 1998,  there  was  insufficient 
time  to  prepare  and  submit  a  letter  of 
extension  to  the  docket.  However,  the 
agency  agrees  that  an  additional  period 
will  provide  time  for  interested  parties 
to  review  the  proposed  rule  and 
information  now  placed  in  the  public 
docket  and  submit  written  comments. 
Therefore,  the  agency  is  reopening  the 
comment  period  for  an  additional  60 
days,  until  February  8,  1999. 

Interested  persons  may,  on  or  before 
February  8,  1999  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  proposed  rule  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  December  1, 1998. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  98-32744  Filed  12-9-98;  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

22  CFR  Parts  706  and  713 
RIN  3420-AA02 

Production  of  Nonpublic  Records  and 
Testimony  of  OPIC  Employees  in  Legal 
Proceedings 

agency:  Overseas  Private  Investment 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  OPIC  proposes  to  establish 
rules  regarding  subpoenas  seeking 
nonpublic  records  or  the  testimony  of 
OPIC  employees  in  legal  proceedings. 
The  proposed  rule  facilitates  access  to 
records  in  OPIC's  custody  by 
centralizing  agency  decision-making 
with  respect  to  demands  for  records  or 
testimony  in  such  legal  proceedings. 
The  proposed  rule  provides  procedures, 
requirements  and  information  on  how 
OPIC  will  handle  these  matters  and 
expressly  prohibits  any  disclosure  or 


testimony  except  as  provided  by  the 
proposed  rule.  The  effect  of  the  rule  will 
be,  among  other  benefits,  to  ensure  an 
efficient  use  of  OPIC  resources,  promote 
uniformity  in  decisions,  protect 
confidential  information,  maintain 
agency  control  over  the  release  of 
official  information,  protect  the  interests 
of  the  United  States,  and  provide 
guidance  to  parties.  The  proposed  rule 
will  also  amend  the  current  rule 
regarding  release  of  OPIC  records  which 
are  exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  to  conform 
with  the  procedures  provided  in  this 
proposed  rule. 

DATES:  Submit  comments  on  or  before 
February  8,  1999. 

ADDRESSES:  Direct  comments  to  Mitchel 
Neurock,  Counsel  for  Administrative 
Affairs.  Mail  or  hcmd-deliver  comments 
to:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW,  Washington,  DC  20527.  Fax 
comments  to  (202)  408-0297.  E-mail 
comments  to  mneur@opic.gov.  Please 
send  comments  via  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchel  Neurock,  Counsel  for 
Administrative  Affairs,  at  (202)  336- 
8400. 
SUPPLEMENTARY  INFORMATION: 

Background 

OPIC  receives  subpoenas  and  requests 
for  OPIC  employees  to  provide  evidence 
in  legal  proceedings.  Typically, 
subpoenas  are  for  OPIC  records  which 
are  not  available  to  the  public  under  the 
Freedom  of  Information  Act  (FOIA). 
Also,  OPIC  receives  subpoenas  and 
requests  for  OPIC  employees  to  appear 
as  witnesses  in  legal  proceedings  in 
conjunction  with  requests  for  nonpublic 
records  or  to  provide  testimony. 

In  recent  years,  the  number  of 
requests  has  averaged  3  to  4  per  year. 
Often,  these  subpoenas  and  requests 
relate  to  litigation  involving  projects 
financed  and/or  insured  in  whole  or  in 
part  by  OPIC,  where  one  or  more  parties 
want  to  use  nonpublic  records,  such  as 
OPIC  financing  documents,  in  the  case. 
In  addition,  parties  to  Htigation 
frequently  wish  to  have  an  OPIC 
employee,  often  a  finance  or  insurance 
officer,  testify  to  establish  the 
authenticity  of  the  records  or  to  explain 
the  information  contained  in  those 
records.  If  OPIC  provides  these  records 
and  an  OPIC  employee  appears  as  a 
witness,  this  will  cause  a  significant 
disruption  in  the  employee's  work 
schedule.  In  many  cases,  parties  want  to 
use  the  OPIC  employee  as  an  expert 
witness  on  matters  such  as  the 
fundamentals  of  project  finance  or  other 
issues  involving  opinion  evidence. 


OPIC's  experience  has  been  that,  in 
practically  all  cases,  the  parties  can 
address  these  issues  by  eliciting  the 
testimony  of  other  witnesses,  including 
the  testimony  of  their  own  independent 
expert  witnesses.  They  may  also  use 
their  owti  records. 

OPIC's  current  regulations  fail  to 
inform  parties  about  any  matter 
concerning  submission  of  subpoenas. 
There  is  no  guidance  for  parties  seeking 
to  submit  subpoenas  addressing  when 
parties  should  submit  a  request  for 
nonpublic  documents  or  testimony,  the 
time  period  for  OPIC's  review  of  such  a 
request,  potential  fees,  or,  if  a  request  is 
granted,  any  restrictions  which  OPIC 
might  place  upon  the  disclosure  of 
recctrds  or  the  appearance  of  an  OPIC 
employee  as  a  witness.  There  is  also  no 
guidance  for  parties  about  the  factors 
OPIC  will  consider  in  making  its 
determination  in  response  to  such 
requests. 

The  proposed  rule  fills  in  these  gaps 
in  OPIC's  current  regulations.  OPIC  has 
tried  to  write  the  proposed  rule  in  an 
easy-to-read,  question-and-answer 
format,  to  promote  straightforward 
English.  The  proposed  rule,  in  brief: 
prohibits  disclosure  of  nonpublic 
records  or  testimony  by  OPIC  employees 
absent  compliance  with  the  rule;  lets  the 
public  know  what  information  to  submit 
and  what  factors  OPIC  will  consider; 
and  sets  out  filing  fees,  deadlines  and 
potential  restrictions  on  disclosure  of 
nonpublic  documents  and  testimony  of 
OPIC  employees.  The  proposed  charges 
for  witnesses  are  the  same  as  those 
provided  by  the  federal  courts,  and  the 
fees  relating  to  the  production  of  records 
are  the  same  as  those  charged  under 
FOIA. 

A  few  simple  definitions  clarify  that 
the  proposed  rule  applies  to  a  broad 
range  of  cases  (not  just  matters  before 
courts).  The  proposed  rule  applies  to 
former  as  well  as  to  current  OPIC 
emjjloyees.  Former  OPIC  employees 
remain  prohibited  from  testifying  about 
specific  matters  for  which  they  had 
responsibility  during  their  OPIC 
employment,  unless  permitted  to  testify 
as  provided  in  the  proposed  rule.  They 
would  not,  however,  be  barred  from 
appearing  on  general  matters  or 
otherwise  employing  their  expertise  (as 
expert  witnesses,  for  example). 

The  proposed  rule  solves  some 
problems  which  have  arisen  in  the  past. 
It  should  eliminate  or  reduce  eleventh 
hoiu"  requests  for  nonpublic  documents 
or  testimony  of  OPIC  employees.  The 
procedures  and  criteria  will  ensure  a 
more  efficient  use  of  OPIC  resources, 
will  minimize  the  possibility  of 
involving  OPIC  in  issues  unrelated  to  its 
responsibilities,  will  promote 
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uniformity  in  responding  to  such 
requests,  and  subpoenas,  and  will 
maintain  the  necessary  impartiality  of 
OPIC  in  matters  between  private 
litiguiits.  The  proposed  rule  will  ser\'e 
OPIC's  interest  in  protecting  sensitive, 
confidential  and  privileged  information 
and  records  generated  by  its  work. 

The  proposed  ^m'..  ;.  "-'-"-edural,  not 
substantive.  I*  ter  a  benefit 

upon  anyone.  It  does  iiut  create  a  right 
!o  obtain  OPIC  records  or  the  testimony 
L;f  any  OPIC  employee,  :  resent' 

por  does  it  create  any  au.i.uui.dl  right  or 
privilege  not  already  available  to  OPIC 
to  deny  such  a  request.  OPIC  makes  no 
'vaive.'-  of  its  sovereign  ininiMnity  by 
'fopositig  or  impiementing  this  rule, 
iailure  to  comply  with  the  rule, 
however,  constitutes  grounds  for  OPIC's 
denial  of  any  request. 

OPIC  is  most  interested  in  receiving 
comments  on  the  application  of  the 
proposed  regulation  to  former  as  well  as 
;  '  current  employees,  including  its 
application  to  proceedings  to  which 
OPIC  is  a  party,  ihe  e.xception  from 
coverage  for  expert  testimony  by  former 
OPIC  employees,  and  any  other  factors 
which  commentors  believe  OPIC  should 
consider  in  addition  to  those  set  out  in 
§713.7  in  reaching  a  final  decision. 

Legal  Authority 

More  than  60  government  agencies 
and  departments  have  promulgated 
regulations  governing  the  circumstances 
and  manner  in  which  an  employee  may 
respond  to  demands  for  testimony  or 
production  of  documents.  These 
regulations,  issued  under  the  authority 
of  5  U..S.C.  301,  the  so-called 
"housekeeping  statute,"  are  separate 
from  FOIA  regulations.  In  addition. 
OPIC  has  statutory  authority  to  "take 
such  actions  as  may  be  necessary  or 
appropriate  to  carry  out  the  powers" 
granted  it  by  Congress.  22  U.S.C. 
2199(d). 

The  housekeeping  statute  expressly 
states  that  it  does  not  provide  a  basis  for 
withholding  information  or  limiting  the 
availability  of  records,  but  authorizes  a 
head  of  an  executive  agency  to  issue 
"regulations  for  the  government  of  his 
department,  the  conduct  of  its 
employees,  the  distribution  and 
performance  of  its  business  and  the 
custody,  use  and  preservation  of  its 
records,  papers,  and  property."  5  U.S.C. 
301.  These  regulations  are  known  as 
"Touhy  regulations,"  thanks  to  a 
landmark  Supreme  Court  decision. 
United  States  ex  rel.  Touhvv.  Ragen, 
340  U.S.  462  (1951). 

Touhy  was  the  first  in  a  long  line  of 
cases  which  have  upheld  regulations 
restricting  the  rights  of  private  litigants 
to  require  testimony  or  production  of 


documents  from  employees  of  federal 
agencies.  In  Touhy.  the  Supreme  Court 
held  that  a  Department  of  Justice  (DoJ) 
ofhcial,  acting  on  order  of  the  Attorney 
General,  could  not  be  held  in  contempt 
for  declining  to  produce  records  in 
response  to  a  subpoena.  The  Court 
reasoned  that  the  variety  of  information 
contained  in  the  files  of  anv  government 
agency,  as  well  as  the  possibilities  of 
harm  from  cr, restricted  disclosure  in 
court,  justify  centralized  determinations 
as  to  whether  to  obey  or  challenge  a 
subpoena.  The  Court  stated  that  it  was 
appropriate  for  the  Attorney  General  to 
prescribe  regulations  for  the 
pieservation  of  Do)  records. 

Federal  circuit  and  district  courts 
have  consistently  held  thai  a  person 
seeking  testimony  or  lecords  from  an 
agencv  must  comply  with  that  agency's 
Touhy  regulations  prior  to  seeking 
judicial  enforcement  of  a  subpoena. 
Davis  V.  Braswell  Motor  Frfi^ht  Lirifs. 
Inc.,  363  F.2d  600  {.Sth  Cir,  195r.); 
Colonial  Savings  a.  Assoc,  v.  St. 

Paul  Fire  and  Afan;,i  ,,,,,  oo.,  89  F.R.D. 
481.  484  (D.  Kan.  1980);  Marcou.w. 
Mid-States  Livestock,  66  F.R.D.  573.  575 
n,l  (W.D.  Mo.  1975) 

Generally  speaking,  courts  cannot 
compel  an  agency  employee  who  is  the 
subject  of  a  subpoena  to  testify  or 
produce  records  in  violation  of  the 
agency's  Touhy  regulations   Touhy,  340 
U.S.  at  467-70;  United  States  Steel  v. 
Mottingly.  663  F.2d  68  (10th  Cir.  1980). 
Courts  have  also  upheld  regulations 
which  limit  federal  employees' 
testifying  about  purely  factual 
information.  Southeastern  Pa.  Transp. 
Aiith.  V.  General  Motors  Corp..  103 
F.R.D.  12  (E.D.  Pa.  1984);  Kline  v. 
Martin,  345  F.  Supp.  31  (E.D.  Va.  1972). 
Consequently,  a  limited  or  conditional 
authorization  to  testify  or  produce 
records  does  not  waive  an  employee's 
immunity  from  contempt  or  compulsion 
with  regard  to  releasing  records  or 
testifying  on  unauthorized  matters. 
Swett  V.  Schenk,  792  F.2d  1447,  1451- 
52  (9th  Cir.  1986). 

There  is  also  precedent  suggesting 
that  agencies  may  also  restrict  the 
testimony  of  former  employees.  Fowkes 
V.  Dravo  Corporation,  5  F.R.D.  51  (E.D. 
Pa.  1945).  In  Fowkes.  a  former  employee 
and  a  current  employee  of  the  Treasury 
Department  refused  to  testify  or  produce 
documents  pursuant  to  subpoenas,  in 
accordance  with  instructions  from  the 
Deputy  Commissioner  of  Internal 
Revenue.  Because  the  employees 
obtained  the  information  while  in  their 
official  positions,  disclosure  could  not 
be  permitted  unless  in  accordance  with 
a  Treasury  regulation  and  a  Treasury 
Department  circular.  The  Fowkes  court 
upheld  the  Treasury  Department's 


refusal  to  allow  the  testimony,  at  least 
until  the  procedures  in  the  Department's 
circular  were  followed.  The  court  based 
its  decision  on  the  nature  of  the 
information.  Thus,  it  is  generally 
understood  that,  so  long  as  a  former 
employee  acquired  the  information  in 
an  official  capacity,  persons  seeking  the 
former  employee's  testimony  are  still 
,    required  to  comply  ^vith  an  agency 
regulation  limiting  disclosure  or 
testimony.  As  noted  previously.  OPIC's 
proposed  rule  will  not  bar  former  OPIC 
employees  from  serving  as  expert 
v/itnesses;  however,  former  OPIC 
employees  are  prohibited  from  testifying 
about  sped  he  matters  for  which  they 
had  responsibility  during  theii 
emp'oynient,  unless  permission  is 
granted  pursuant  to  the  proposed  rule. 

With  respect  to  the  cost  of  processing 
and  responding  to  requests  for  records 
and  testimony,  an  agency  n^ay  prescribe 
regulations  establishing  the  charge  for  a 
service  or  thing  of  value  provided  by  the 
agency.  31  U.S.C  9701. 

The  proposed  rule  is  not  intended  to 
restrict  access  to  records  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  the  Privacy  Act  (5  U.S.C.  552a),  or 
any  other  authority.  At  the  same  time, 
nothing  in  this  proposed  rule  would 
permit  disclosure  of  information  by 
OPIC  or  its  employees  except  as 
provided  by  statute  or  other  applicable 
law. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  OPIC  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  propo.sed  regulation  may 
have  on  any  small  business  or  other 
small  entity.  5  U.S.C.  602.  603.  OPIC  has 
determined  and  certifies  that  the 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  any 
entity.  The  reasons  for  this 
determination  are  that  the  copying  and 
witness  fees  to  be  charged  to  persons 
and  entities  submitting  requests  under 
the  regulation  are  not  large,  and  will  not 
create  a  financial  burden.  The  proposed 
rule  will  not  create  any  significant 
demand  for  legal,  accounting  or 
consulting  expenditures.  Accordingly, 
OPIC  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

OPIC  has  determined  that  this 
rulemaking  is  not  subject  to  the 
Paperwork  Reduction  Act,  because  OPIC 
averages  less  than  10  requests  per  year, 
and  expects  this  level  of  activity  to 
remain  below  this  threshold.  5  CFR 
1320.3(c). 
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Executive  Order  12612 

OPIC  has  determined  that  the 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

List  of  Subjects  in  22  CFR  Fart  713 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Freedom  of  Information 
Act,  Government  employees.  Reporting 
and  recordkeeping  requirements. 
Subpoenas. 

For  the  reasons  set  forth  in  the 
preamble,  OPIC  proposes  to  amend  22 
CFR  part  706  and  add  part  713  as  set 
forth  below: 

PART  70&— [AMENDED] 

1.  The  authority  citation  for  part  706 
is  revised  to  read  as  follows: 

Authority:  The  Freedom  of  Information 
Act,  as  amended,  5  U.S.C.  552;  5  U.S.C.  301; 
22  U.S.C.  2199(d). 

:  2.  Amend  §  706.22,  to  redesignate  the 
existing  test  as  paragraph  (a).  In 
redesignated  paragraph  (a),  further 
redesignate  paragraphs  (a)  through  (f)  as 
paragraphs  (a)(1)  through  (a)(6).  Add 
paragraph  (b)  to  read  as  follows: 

§  706.22    Information  and  records  not 
generally  available  to  the  public. 

***** 

(b)  Prohibition  against  disclosure. 
Except  as  provided  in  part  713  of  this 
chapter,  no  officer,  employee  or  agent  of 
OPIC  shall  disclose  or  permit  the 
disclosure  of  any  exempt  records  of 
OPIC  or  of  any  information  described  in 
paragraph  (a)  of  this  section  to  any 
person  other  than  those  OPIC  officers, 
employees  or  agents  properly  entitled  to 
such  information  for  the  performance  of 
their  official  duties. 
I  3.  Add  Part  713  to  read  as  follows: 

PART  713— PRODUCTION  OF 
NONPUBLIC  RECORDS  AND 
TESTIMONY  OF  OPIC  EMPLOYEES  IN 
LEGAL  PROCEEDINGS 

713.1  What  does  this  part  prohibit? 

713.2  When  does  this  part  apply? 

7fl3.3    How  do  I  request  nonpublic  records 

or  testimony? 
7113.4    What  must  my  written  request 

contain? 

713.5  When  should  I  make  my  request? 

713.6  Where  should  I  send  my  request? 

713.7  What  will  OPIC  do  with  my  request? 

713.8  If  my  request  is  granted,  what  fees 
apply? 


713.9  If  my  request  is  granted,  what 
restrictions  may  apply? 

713.10  Definitions. 

Authority:  5  U.S.C.  301;  5  U.S.C.  552;  5 
U.S.C.  552a;  5  U.S.C.  702;  18  U.S.C.  207;  18 
U.S.C.  641;  22  U.S.C.  2199(d);  28  U.S.C. 
1821. 

§  713.1    What  does  this  part  prohibit? 

This  part  prohibits  the  release  of 
nonpublic  records  or  the  appearance  of 
an  OPIC  employee  to  testify  in  legal 
proceedings  except  as  provided  in  this 
part.  Any  person  possessing  nonpublic 
records  may  release  them  or  permit  their 
disclosure  only  as  provided  in  this  part. 

(a)  Duty  of  OPIC  employees.  (1)  If  you 
are  an  OPIC  employee  and  you  are 
served  with  a  subpoena  requiring  you  to 
appear  as  a  witness  or  to  produce 
records,  you  must  promptly  notify  the 
Vice-President/General  Counsel  in  the 
Department  of  Legal  Affairs.  The  Vice- 
President/General  Counsel  has  the 
authority  to  instruct  OPIC  employees  to 
refuse  to  appear  as  a  witness  or  to 
withhold  nonpublic  records.  The  Vice- 
President/General  Counsel  may  let  an 
OPIC  employee  provide  testimony, 
including  expert  or  opinion  testimony, 
if  the  Vice-President/General  Counsel 
determines  that  the  need  for  the 
testimony  clearly  outweighs  contrary 
considerations. 

(2)  If  a  court  or  other  appropriate 
authority  orders  or  demands  from  you 
expert  or  opinion  testimony  or 
testimony  beyond  authorized  subjects 
contrary  to  the  Vice-President/General 
Counsel's  instructions,  you  must 
immediately  notify  the  Vice-President/ 
General  Counsel  of  the  order  an  then 
respectfully  decline  to  comply  with  the 
order.  You  must  decline  to  answer 
questions  on  the  grounds  that  this  part 
forbids  such  disclosure.  You  should 
produce  a  copy  of  this  part,  request  an 
opportunity  to  consult  with  the  Vice- 
President/General  Counsel,  and  explain 
that  providing  such  testimony  without 
approval  may  expose  you  to 
disciplinary  or  other  adverse  action. 

(b)  Duty  of  persons  who  are  not  OPIC 
employees.  (1)  If  you  are  not  an  OPIC 
employee  but  have  custody  of 
nonpublic  records  and  are  served  with 
a  subpoena  requiring  you  to  appear  as 

a  witness  or  produce  records,  you  must 
promptly  notify  OPIC  of  the  subpoena. 
Also,  you  must  notify  the  issuing  court 
or  authority  and  the  person  or  entity  for 
whom  the  subpoena  was  issued  of  the 
content  of  this  part.  Provide  notice  to 
OPIC  by  sending  a  copy  of  the  subpoena 
to  the  Vice-President/General  Counsel, 
OPIC,  1100  New  York  Avenue,  NW, 
Washington,  DC  20527.  After  receiving 
notice,  OPIC  may  advise  the  issuing 
court  or  authority  and  the  person  or  _ 


entity  for  whom  the  subpoena  was 
issued  that  this  part  applies  and,  in 
addition,  may  intervene,  attempt  to  have 
the  subpoena  quashed  or  withdrawn,  or 
register  appropriate  objections. 

(2)  After  notifying  the  Vice-President/ 
General  Counsel,  respond  to  a  subpoena 
by  appearing  at  the  time  and  place 
stated  in  the  subpoena.  Unless 
otherwise  authorized  by  the  Vice- 
President/General  Counsel,  decline  to 
produce  any  records  or  give  any 
testimony,  basing  your  refusal  on  this 
part.  If  the  issuing  court  or  authority 
orders  the  disclosure  of  records  or 
orders  you  to  testifv',  decline  to  produce 
records  or  testify  and  advise  the  Vice- 
President/General  Counsel. 

(c)  Penahies.  Anyone  who  discloses 
nonpublic  records  or  gives  testimony 
related  to  those  records,  except  as 
expressly  authorized  by  OPIC  or  as 
ordered  by  a  federal  court  after  OPIC  has 
had  the  opportunity  to  be  heard,  may 
face  the  penalties  provided  in  18  U.S.C. 
641, and  other  applicable  laws.  Also, 
former  OPIC  employees,  in  addition  to 
the  prohibition  contained  in  this  part, 
are  subject  to  the  restrictions  and 
penalties  of  18  U.S.C.  207. 

§  71 3.2    When  does  this  part  apply? 

This  part  applies  if  you  want  to  obtain 
nonpublic  records  or  testimony  of  an 
OPIC  employee  for  a  legal  proceeding.  It 
does  not  apply  to  records  that  OPIC  is 
required  to  release  under  the  Freedom 
of  Information  Act  (FOIA),  records  that 
OPiC  releases  to  federal  or  state 
investigatory  agencies,  or  records  that 
OPIC  is  required  to  release  pursuant  to 
the  Privacy  Act.  5  U.S.C.  552a. 

§  71 3.3    How  do  I  request  nonpublic 
records  or  testimony? 

To  request  nonpublic  records  or  the 
testimony  of  an  OPIC  employee,  you 
must  submit  a  written  request  to  the 
Vice-President/General  Counsel  of 
OPIC.  If  you  serve  a  subpoena  on  OPIC 
or  an  OPIC  employee  before  submitting 
a  written  request  and  receiving  a  final 
determination,  OPIC  will  oppose  the 
subpoena  on  the  grounds  that  you  failed 
to  follow  the  requirements  of  this  part. 
You  may  serve  a  subpoena  as  long  as  it 
is  accompanied  by  a  written  request  that 
complies  with  this  part. 

§713.4    What  must  my  written  request 
contain? 

Your  written  request  for  records  or 
tesrtmony  must  include: 

(a)  The  caption  of  the  legal  procedure, 
docket  number,  and  name  of  the  court 
or  other  authority  involved. 

(b)  A  copy  of  the  complaint  or 
equivalent  document  setting  forth  the 
assertions  in  the  case  and  any  other 
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pleading  or  document  necessary  to 
show  relevance. 

(c)  A  list  of  categories  of  records 
sought,  a  detailed  description  of  how 
the  information  sought  is  relevant  to  the 
issues  in  the  legal  proceeding,  and  a 
specific  description  of  the  substance  of 
the  testimony  or  records  sought. 

(d)  A  statement  as  to  how  tne  need  for 
the  information  outweighs  the  need  to 
maintain  the  confidentiality  of  the 
information  and  outweighs  the  burden 
on  OPIC  to  produce  the  records  or 
provide  testimony. 

(e)  A  statement  indicating  that  the 
information  sought  is  not  available  from 
another  source,  such  as  the  requestor's 
own  books  and  records,  other  persons  or 
entities,  or  the  testimony  of  someone 
other  than  an  OPIC  employee,  such  as 
retained  experts. 

(0  A  description  of  all  prior  decisions, 
orders,  or  pending  motions  in  the  case 
that  bear  upon  the  relevance  of  the 
records  or  testimony  you  want. 

(g)  The  name,  address,  and  telephone 
number  of  counsel  to  each  party  in  the 
case. 

(h)  An  estimate  of  the  amount  of  time 
you  anticipate  that  you  and  other  parties 
will  need  with  each  OPIC  employee  for 
interviews,  depositions,  and/or 
testimony. 

§  713.5    When  should  I  make  a  request? 

Submit  your  request  at  least  45  days 
before  the  date  you  need  the  records  or 
testimony.  If  you  want  your  request 
processed  in  a  shorter  time,  you  must 
explain  why  you  could  not  submit  the 
request  earlier  and  why  you  need  such 
expedited  processing.  If  you  are 
requesting  the  testimony  of  an  OPIC 
employee,  OPIC  expects  you  to 
anticipate  your  need  for  the  testimony 
in  sufficient  time  to  obtain  it  by 
deposition.  The  Vice-President/General 
Counsel  may  well  deny  a  request  for 
testimony  at  a  legal  proceeding  unless 
you  explain  why  you  could  not  have 
used  deposition  testimony  instead.  The 
Vice-President/General  Counsel  will 
determine  the  location  of  a  deposition, 
taking  into  consideration  OPIC's  interest 
in  minimizing  the  disruption  for  an 
OPIC  employee's  work  schedule  and  the 
costs  and  convenience  of  other  persons 
attending  the  deposition. 

S  71 3.6    Where  should  I  send  my  request? 

Send  your  request  or  subpoena  for 
records  or  testimony  to  the  attention  of 
the  Vice-President/General  Counsel, 
OPIC,  1100  New  York  Avenue  NW, 
Washington,  DC  20527. 

§  71 3.7    What  will  OPIC  do  with  my 
request? 

(a)  Factors  OPIC  will  consider.  OPIC 
may  consider  various  factors  in 


reviewing  a  request  for  nonpublic 
records  or  testimony  of  OPIC 
employees,  including: 

Whether  disclosure  would  assist  or 
hinder  OPIC  in  performing  its  statutory 
duties  or  use  OPIC  resources 
unreasonably,  including  whether 
responding  to  the  request  will  interfere 
with  OPIC  employees'  ability  to  do  their 
work. 

(2)  Whether  disclosure  is  necessary  to 
prevent  the  perpetration  of  a  fraud  or 
other  injustice  in  the  matter  or  if  you 
can  get  the  records  or  testimony  you 
want  from  sources  other  than  OPIC. 

(3)  Whether  the  request  is  unduly 
burdensome. 

(4)  Whether  disclosure  would  violate 
a  statute,  executive  order,  or  regulation, 
such  as  the  Privacy  Act,  5  U.S.C.  552a. 

(5)  Whether  disclosure  would  reveal 
confidential,  sensitive  or  privileged 
information,  trade  secrets  or  similar, 
confidential  commercial  or  financial 
information,  or  would  otherwise  be 
inappropriate  for  release  and,  if  so, 
whether  a  confidentiality  agreement  or 
protective  order  as  provided  in 

§  713.9(a)  can  adequately  limit  the 
disclosure. 

(6)  Whether  the  disclosure  would 
interfere  with  law  enforcement 
proceedings,  compromise  constitutional 
rights,  or  hamper  OPIC  programs  or 
other  OPIC  operations. 

(7)  Whether  the  disclosure  could 
result  in  OPIC's  appearing  to  favor  one 
litigant  over  another. 

(8)  Any  other  factors  OPIC  determines 
to  be  relevant  to  the  interests  of  OPIC. 

(b)  Review  of  your  request.  OPIC  will 
process  your  request  in  the  order  it  is 
received.  OPIC  will  try  to  respond  to 
your  request  within  45  days,  but  this 
may  vary,  depending  on  the  scope  of 
your  request. 

(c)  Final  determination.  The  Vice- 
Presidenl/General  Counsel  makes  the 
final  determination  on  requests  for 
nonpublic  records  or  OPIC  employee 
testimony.  All  final  determinations  are 
in  the  sole  discretion  of  the  Vice 
President/General  Counsel.  The  Vice- 
President/General  Counsel  will  notify 
you  and  the  court  or  other  authority  of 
the  final  determination  of  your  request. 
In  considering  your  request,  the  Vice- 
President/General  Counsel  may  contact 
you  to  inform  you  of  the  requirements 
of  this  part,  ask  that  the  request  or 
subpoena  be  modified  or  withdrawn,  or 
may  try  to  resolve  the  request  or 
subpoena  informally  without  issuing  a 
final  determination.  You  may  seek 
judicial  review  of  the  final 
determination  under  the  Administrative 
Procedure  Act,  5  U.S.C.  702. 


§  71 3.8    It  my  request  is  granted,  what  fees 
apply? 

(a)  Generally.  You  must  pay  any  fees 
associated  with  complying  with  your 
request,  including  copying  fees  for 
records  and  witness  fees  for  testimony. 
The  Vice-President/General  Counsel 
may  condition  the  production  of  records 
or  appearance  for  testimony  upon 
advance  payment  of  a  reasonable 
estimate  of  the  fees. 

(b)  Fees  for  records.  You  must  pay -all 
fees  for  searching,  reviewing  and 
duplicating  records  produced  in 
response  to  your  request.  The  fees  will 
be  the  same  as  those  charged  by  OPIC 
under  its  Freedom  of  Information  Act 
regulations,  §  706.26  of  this  chapter. 

Tc)  Witness  fees.  You  must  pay  the 
fees,  expenses,  and  allowances 
prescribed  by  the  court's  rules  for 
attendance  by  a  witness.  If  no  such  fees 
are  prescribed,  the  local  federal  district 
court  rule  concerning  witness  fees,  for 
the  federal  district  court  closest  to 
where  the  witness  appears,  will  apply. 
For  testimony  by  current  OPIC 
employees,  you  must  pay  witness  fees, 
allowances,  and  expenses  to  the  Vice- 
President/General  Counsel  by  check 
made  payable  to  the  "Overseas  Private 
Investment  Corporation"  within  30  days 
from  receipt  of  OPIC's  billing  statement. 
For  the  testimony  of  a  former  OPIC 
employee,  you  must  pay  witness  fees, 
allowances,  and  expenses  directly  to  the 
former  employee,  in  accordance  with  28 
U.S.C.  1821  or  other  applicable  statutes. 

(d)  Certification  of  records.  OPIC  may 
authenticate  or  certify  records  to 
facilitate  their  use  as  evidence.  If  you 
require  authenticated  records,  you  must 
request  certified  copies  at  least  45  days 
before  the  date  they  will  be  needed. 
Send  your  request  to  the  Vice-President/ 
General  Counsel.  OPIC  will  charge  you 

a  certification  fee  of  $5.00  per 
document. 

(e)  Waiver  of  fees.  A  waiver  or 
reduction  of  any  fees  in  connection  with 
the  testimony,  production,  or 
certification  or  authentication  of  records 
may  be  granted  in  the  discretion  of  the 
Vice-President/General  Counsel. 
Waivers  will  not  be  granted  routinely.  If 
you  request  a  waiver,  your  request  for 
records  or  testimony  must  state  the 
reasons  why  a  waiver  should  be  granted. 

§  71 3.9    N  my  request  is  granted,  what 
restrictions  may  apply? 

(a)  Records.  The  Vice-President/ 
General  Counsel  may  impose  conditions 
or  restrictions  on  the  release  of 
nonpublic  records,  including  a 
requirement  that  you  obtain  a  protective 
order  or  execute  a  confidentiality 
agreement  with  the  other  parties  in  the 
legal  proceeding  that  limits  access  to 
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and  any  further  disclosure  of  the 
nonpublic  records.  The  terms  of  a 
confidentiality  agreement  or  protective 
order  miist  be  acceptable  to  the  Vice- 
President/General  Counsel.  In  cases 
where  protective  orders  or 
confidentiality  agreements  have  already 
been  executed,  OPIC  may  condition  the 
release  of  nonpublic  records  on  an 
amendment  to  the  existing  protective 
order  or  confidentiality  agreement. 

(b)  Testimony.  The  Vice-President/ 
General  Counsel  may  impose  conditions 
or  restrictions  on  the  testimony  of  OPIC 
employees,  including,  for  example, 
limiting  the  areas  of  testimony  or 
requiring  you  and  the  other  parties  to 
the  legal  proceeding  to  agree  that  the 
transcript  of  the"  testimony  will  be  kept 
under  seal  or  will  only  be  used  or  made 
available  in  the  particular  legal 
proceeding  for  which  you  requested  the 
testimony.  The  Vice-President/General 
Counsel  may  also  require  you  to  provide 
a  copy  of  the  transcript  of  the  testimony 
to  OPIC  at  your  expense. 

§713.10    Definitions. 

For  purposes  of  this  part: 

Legal  proceedings  means  any  matter 
before  any  federal,  state  or  foreign 
administrative  or  judicial  authority, 
including  courts,  agencies, 
commissions,  boards  or  other  tribunals, 
involving  such  proceedings  as  lawsuits, 
licensing  matters,  hearings,  trials, 
discovery,  investigations,  mediation  or 
arbitration.  When  OPIC  is  a  party  to  a 
legal  proceeding,  it  will  be  subject  to  the 
applicable  rules  of  civil  procedure 
governing  production  of  documents  and 
witnesses;  however,  this  part  will  still 
apply  to  the  testimony  of  former  OPIC 
employees. 

Nonpublic  records  means  any  OPIC 
records  which  are  exempt  from 
disclosure  by  statute  or  under  part  706 
of  this  chapter,  OPIC's  regulations 
implementing  the  provisions  of  the 
Freedom  of  Information  Act.  For 
example,  this  means  records  created  in 
connection  with  OPIC's  receipt, 
ervaluation  and  action  on  actual  and 
proposed  OPIC  finance  projects  and 
insurance  policies  (whether  such 
projects  or  policies  were  canceled  or 
not),  including  all  reports,  internal 
memoranda,  opinions,  interpretations, 
and  correspondence,  whether  prepared 
by  OPIC  employees  or  by  persons  under 
contract,  as  well  as  confidential 
business  information  submitted  by 
parties  seeking  to  do  business  with 
OPIC.  Whether  OPIC  has  actually 
chosen  in  practice  to  apply  any 
exemption  to  specific  documents  is 
irrelevant  to  the  question  of  whether 
they  are  "nonpublic"  for  the  purposes  of 
this  part. 


OPIC  employee  means  current  and 
former  officials,  members  of  the  Board 
of  Directors,  officers,  directors, 
employees  and  agents  of  the  Overseas 
Private  Investment  Corporation, 
including  contract  employees, 
consultants  and  their  employees.  This 
definition  does  not  include  persons  who 
are  no  longer  employed  by  OPIC  and  are 
retained  or  hired  as  expert  witnesses  or 
agree  to  testify  about  general  matters, 
matters  available  to  the  pubUc,  or 
matters  with  which  they  had  no  specific 
involvement  or  responsibility  during 
their  employment. 

Subpoena  means  any  order,  subpoena 
for  records  or  other  tangible  things  or  for 
testimony,  simimons,  notice  or  legal 
process  issued  in  a  legal  proceeding. 

Testimony  means  any  written  or  oral 
statements  made  by  an  individual  in 
connection  with  a  legal  proceeding, 
including  personal  appearances  in  court 
or  at  depositions,  interviews  in  person 
or  by  telephone,  responses  to  written 
interrogatories  or  other  vmtten 
statements  such  as  reports,  declarations, 
affidavits,  or  certifications  or  any 
response  involving  more  than  the 
delivery  of  records. 

Dated:  December  4, 1998. 
Michael  C.  Cushing, 

Managing  Director  for  Administration. 
(FR  Doc.  98-32810  Filed  12-9-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28CFRPart16 
[AAG/A  Order  No.  157-98] 

Exemption  of  Records  System  Under 
the  Privacy  Act 

agency:  Department  of  Justice. 
ACnON:  Proposed  Rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsection  (d)  of 
the  Privacy  Act,  5  U.S.C.  552a.  This 
system  of  records  is  the  "Freedom  of 
Information/Privacy  Acts  (FOI/PA) 
Records,  (JUSTICE/OPR-002)."  Records 
in  this  system  may  contain  information 
which  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement  of  the  Office  of 
Professional  Responsibility  (OPR). 
Accordingly,  where  applicable,  the 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
functions  of  OPR.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  from 
frustrating  the  investigatory  process; 
preclude  the  disclosure  of  investigative 


techniques;  protect  the  identities  and 
physical  safety  of  confidential  sources 
and  of  law  enforcement  personnel; 
ensure  OPR's  ability  to  obtain 
information  from  information  sources; 
protect  the  privacy  of  third  parties;  and 
safeguard  classified  information  as 
reo^ired  by  Executive  Order  12958. 
DATE:  Submit  any  comments  by  January 
11, 1998. 

ADDRESS:  Address  all  comments  to 
Patricia  E.  Neely,  Program  Analyst, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  850  WCTR  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely.  (202)  616-0178. 
SUPPLEMENTARY  INFORMATION:  In  the 
notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Freedom 
of  Information/Privacy  Acts  (FOI/PA) 
Records  (JUSTICE/OPR-002)." 

^his  Order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  sQbstantial  number  of  small  entities." 

List  of  Subiects  in  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Privacy  Act,  and 
Government  in  Sunshine  Act. 

Dated:  November  20. 1998. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

PART  16— {AMENDED] 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  552,  552a,  552b(g), 
552, 18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510, 
534:31  U.S.C.  3717,  9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.80  by  adding  paragraphs  (c)  and  (d) 
to  read  as  follows: 

§  1 6.80    Exemption  of  Office  of 
Professional  Responsibility  (OPR) 
System — limited  access. 

***** 

(c)  The  following  system  of  records  is 
exempted  fi-om  5  U.S.C.  552a(d). 

(1)  Freedom  of  Information/Privacy 
Act  (FOI/PA)  Records  (JUSTICE/OPR- 
002). 
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This  exemption  applies  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j)(2),  (k)(l).  and  (k)(2).  To 
the  extent  that  information  in  a  record 
pertaining  to  an  individual  does  not 
relate  to  national  defense  or  foreign 
poUcy,  ofhcial  Federal  investigations 
and/or  law  enforcement  matters,  the 
exemption  does  not  apply.  In  addition, 
where  compliance  would  not  appear  to 
interfere  with  or  adversely  affect  the 
overall  law  enforcement  process,  the 
applicable  exemption  may  be  waived  by 
OPR. 

(d)  Exemption  from  subsection  (d)  is 
justifled  for  the  following  reasons: 

(1)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel;  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
These  factors  would  present  a  serious 
impediment  to  effective  law 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  conHdential  sources,  witnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  persormel  privacy  of  third  parties. 
Finally,  access  to  the  records  could 
result  in  the  release  of  properly 
classiHed  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  pohcy.  Amendment  of 
the  records  would  interfere  with 
ongoing  investigations  and  law 
enforcement  activities  and  impose  an 
enormous  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(FR  Doc.  98-32866  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 
[SPATS  No.  IL-096-FOR] 

Illinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SLMMARY:  OSM  is  announcing  receipt  of 
an  amendment  to  the  Illinois  regulatory 
program  (Illinois  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Illinois  proposes  revisions  to  and 
additions  of  regulations  concerning 
definitions,  hydrologic  and  subsidence 
control  plan  permit  application 
requirements  for  underground  mining 
operations,  and  hydrologic  balance 
protection  and  subsidence  control 
performance  standards  for  underground 
mining  operations.  Illinois  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Illinois  program  and 
the  £miendment  to  that  program  are 
available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that 
will  be  followed  for  the  public  hearing, 
if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t.,  January  11, 
1999.  If  requested,  we  will  hold  a  public 
hearing  on  the  amendment  on  January  4, 
1999.  We  will  accept  requests  to  speak 
at  the  hearing  imtil  4:00  p.m.,  e.s.t.  on 
December  28,  1998. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Andrew  R. 
Gilmore,  Director,  Indianapolis  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Illinois 
program,  the  emiendment,  a  listing  of 
any  scheduled  pubhc  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Andrew  R.  Gilmore.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 


Indianapolis,  Indiana  46204,  Telephone: 
(317) 226-6700. 

Illinois  Department  of  Natural      / 
Resources,  Office  of  Mines  and 
Minerals,  524  South  Second  Street, 
Springfield,  Illinois  62701-1787, 
Telephone  (217)  782-4970. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  Internet: 
INFOMAIL@indgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  You  can  find 
background  information  on  the  Illinois 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval,  in  the 
June  1,  1982,  Federal  Register  (47  FR 
23883).  You  can  find  later  actions 
concerning  the  Illinois  program  at  30 
CFR  913.15,  913.16,  and  913.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  November  24,  1998 
(Administrative  Record  No.  IL-5028), 
Illinois  sent  us  an  amendment  to  its 
program  under  SKftllRA.  Illinois  sent  the 
amendment  in  response  to  our  letter 
dated  May  20,  1996  (Administrative 
Record  No.  IL-1900),  that  we  sent  to 
Illinois  under  30  CFR  732.17(c).  The 
amendment  also  includes  changes  made 
at  Illinois'  own  initiative.  Illinois 
proposes  to  amend  its  regulations  at 
Title  62  of  the  IlUnois  Administrative 
Code  (LAC).  Below  is  a  summary  of  the 
changes  proposed  by  IlUnois.  The  full 
text  of  the  program  amendment  is 
available  for  your  inspection  at  the 
locations  listed  above  under 
"ADDRESSES.  " 

1.  62  lAC  1701. Appendix  A  Definition 
of  Drinking.  Domestic  or  Residential 
Water  Supply 

Illinois  proposes  to  add  the  following 
definition  for  "drinking,  domestic  or 
residential  water  supply": 

'Drinking,  domestic  or  residential  water 
supply'  means  water  received  from  a  well  or 
spring  and  any  appurtenant  delivery  system 
that  provides  water  for  direct  human 
consumption  or  household  use.  Wells  and 
Springs  that  serve  only  agricultural, 
commercial  or  industrial  enterprises  are  not 
included  except  to  the  extent  the  water 
supply  is  for  direct  human  consumption  or 
human  sanitation,  or  domestic  use. 

2.  62  lAC  1701. Appendix  A  Definition 
of  Material  Damage 

Illinois  proposes  the  following 
definition  for  "material  damage": 
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'Material  damage,'  in  the  context  of 
Sections  1784.20  and  1817.121  of  this  Part, 
means: 

Any  functional  impairment  of  surface 
lands,  featiires,  structures  or  facilities; 

Any  physical  change  that  has  a  significant 
adverse  impact  on  the  affected  land's 
capability  to  support  any  current  or 
reasonably  foreseeable  uses  or  causes 
significant  loss  in  production  or  income;  or 

Any  significant  change  in  the  condition, 
appearance  or  utility  of  any  structure  or 
facility  from  its  pre-subsidence  condition. 

3.  62  lAC  1701. Appendix  A  Definition 
of  Replacement  of  Water  Supply 

Illinois  proposes  to  deBne 
"replacement  of  water  supply"  as 
follows: 

'Replacement  of  water  supply'  means,  with 
respect  to  protected  water  supplies 
contaminated,  diminished,  or  interrupted  by 
coal  mining  operations,  provision  of  water 
supply  on  both  a  temporary  and  permanent 
basis  equivalent  to  premining  quantity  and 
quality.  Replacement  includes  provision  of 
an  equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance  costs 
in  excess  of  customary  and  reasonable 
delivery  costs  for  premining  water  supplies. 

Uf)on  agreement  by  the  operator  and  the 
water  supply  owner,  the  obligation  to  pay 
such  operation  and  maintenance  costs  may 
be  satisfied  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth  of 
the  increased  annual  operation  and 
maintenance  costs  for  a  (leriod  agreed  to  by 
the  permittee  and  the  water  supply  owner.  In 
conjunction  with  this  requirement,  the 
applicant  shall  provide  a  plan  for 
determining  an  appropriate  present  worth 
amount  and  describe  how  to  resolve  disputes 
betvtreen  the  land  owner  and  the  applicant 
over  this  amount. 

If  the  affected  water  supply  was  not  needed 
for  the  land  use  in  existence  at  the  time  of 
loss,  contamination  or  diminution,  and  if  the 
supply  is  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  feasibly 
be  developed.  If  the  latter  approach  is 
selected,  written  concurrence  must  be 
obtained  from  the  water  supply  owner. 

4.  62  lAC  1 784.14  Hydrologic 
Information 

At  62  lAC  1784.14(e)(3)(D).  Illinois 
proposes  to  require  that  the 
determination  of  the  probable 
hydrologic  consequences  include  the 
ioUowing  finding: 

Whether  the  underground  mining  activities 
conducted  after  January  19, 1996  may  result 
in  contamination,  diminution  or  interruption 
of  a  well  or  spring  in  existence  at  the  time 
the  permit  application  is  submitted  and  used 
fior  domestic,  drinking,  or  residential 
purposes  within  the  permit  or  adjacent  areas. 


5.  62  lAC  1 784.20  Subsidence  Control 
Plan 

Illinois  is  removing  the  existing 
language  and  proposing  to  add  the 
following  provisions  at  62  lAC  1784.20: 

a.  Section  1784.20(a)(1)  requires  the 
pre-subsidence  survey  to  include  a  map 
of  the  permit,  shadow  and  adjacent 
areas  at  a  scale  of  1:12,000  or  larger  if 
determined  necessary.  The  map  must 
show  the  location  and  type  of  structures 
and  renewable  resource  lands  that 
subsidence  may  materially  damage  or 
for  which  the  value  or  reasonably 
foreseeable  use  may  be  diminished  by 
subsidence.  It  must  also  show  the 
location  and  type  of  drinking,  domestic 
and  residential  water  supplies  that 
could  be  contaminated,  diminished  or 
interrupted  by  subsidence. 

b.  Section  1784.20(a)(2)  requires  the 
pre-subsidence  survey  to  include  a 
narrative  addressing  the  potential 
impacts  of  subsidence  on  the  protected 
structures  or  renewable  resource  lands 
and  protected  water  supplies. 

c.  Section  1784.20(a)(3)  requires  the 
pre-subsidence  survey  to  include 
identification  of  the  premining 
condition  of  all  protected  structures  and 
facilities  within  the  area  of  the 
apphcable  angle  of  draw  and  a  survey 
of  the  quantity  and  quality  of  all 
protected  water  supplies.  Section 
1784.20(a)(3)  also  requires  that  if  the 
applicant  cannot  make  this  survey 
because  the  owner  will  not  allow  access 
to  the  site,  the  applicant  must  notify  the 
ownOT,  in  writing,  of  the  effect  that 
denial  of  access  will  have  as  described 
in  Section  1817.121(c)(3)(C).  The 
applicant  must  pay  for  any  technical 
assessment  or  engineering  evaluation 
used  to  determine  the  pre-mining 
condition  or  value  of  the  protected 
structures  and  facilities  and  the 
protected  water  supplies.  Copies  of  the 
survey  and  any  technical  assessment  or 
engineering  evaluation  must  be 
provided  to  the  property  owner.  The 
survey  of  structures  and  faciUties  must 
be  maintained  at  the  mine  ofGce  and 
provided  upon  request.  The  survey  of 
water  must  be  provided  to  the  Illinois 
Department  of  Natural  Resources.  Office 
of  Mines  and  Minerals  (Department). 

d.  At  section  1784.20(b),  if  the  survey 
shows  that  no  protected  structures, 
renewable  resource  lands,  or  water 
supplies  would  be  impacted  as  a  result 
of  mine  subsidence,  and  if  the 
Department  agrees,  no  further 
information  need  be  provided.  If  the 
sxuvey  shows  that  structures,  renewable 
resource  lands  or  water  supplies  exist 
and  that  subsidence  could  impact  them, 
the  application  must  include  a 
subsidence  control  plan. 


e.  Section  1784.20(b)(1)  requires  the 
subsidence  control  plan  to  contain  a 
description  of  the  method  of  coal 
removal. 

f.  Section  1784.20(b)(2)  requires  a 
map  of  the  underground  workings  that 
describes  the  location  and  extent  of  the 
areas  in  which  planned  subsidence 
mining  methods  will  be  used  and  that 
identiHes  all  areas  where  measures  will 
be  taken  to  prevent  or  minimize 
subsidence  and  subsidence-related 
damage  and,  when  applicable,  to  correct 
subsidence-related  material  damage. 

g.  Section  1784.20(b)(3)  requires  the 
pre-subsidence  survey  to  include  a 
description  of  the  physical  conditions, 
such  as  depth  of  cover,  seam  thickness 
and  lithology  of  overlying  and 
imderlying  strata. 

h.  Section  1784.20(b)(4)  requires  a 
description  of  the  monitoring,  if  any, 
needed  to  determine  the 
commencement  and  degree  of 
subsidence. 

i.  For  those  areas  where  planned 
subsidence  is  not  projected,  section 
17S4. 20(b)(5)  requires  the  subsidence 
control  plan  to  include  a  detailed 
description  of  the  subsidence  control 
measures  that  will  be  taken  to  prevent 
or  minimize  subsidence  and 
subsidence-related  damage.  A  list  of 
possible  measiu^s  to  be  taken  is 
contained  in  subsection  (b)(5)  (A) 
through  (E). 

j.  Section  1784.20(b)(6)  requires  the 
subsidence  control  plan  to  include  a 
descripition  of  the  anticipated  effects  of 
pjanned  subsidence,  if  any. 

k.  For  those  areas  where  planned 
subsidence  is  projected  to  be  used, 
section  1784.20(b)(7)  requires  the 
subsidence  control  plan  to  include  a 
description  of  methods  to  be  employed 
to  minimize  damage  to  structures  and 
facilities;  or  the  written  consent  of  the 
owner  of  the  structure  or  facility  that 
minimization  measures  not  be  taken;  or, 
unless  the  anticipated  damage  would 
constitute  a  threat  to  health  or  safety,  a 
demonstration  that  the  costs  of 
minimizing  damage  exceed  the 
anticipated  costs  of  repair. 

1.  Section  1784.20(bj(8)  requires  the 
subsidence  control  plan  to  include  a 
description  of  the  measures  to  be  taken 
to  replace  adversely  affected  protected 
water  supplies  or  to  mitigate  or  remedy 
any  subsidence-related  material  damage 
to  the  land  and  protected  structures. 
The  applicant  must  provide  a 
description  of  measures  to  be  taken  to 
determine  the  degree  of  material  damage 
or  diminution  of  value  or  foreseeable 
use  of  the  surface  and  structures 
potentially  impacted  and  the  impact  on 
water  quality  or  quantity.  The  applicant 
must  also  provide  a  plan  for  resolving 
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disputes  between  the  landowner  and  the 
operator  over  the  amount,  level  or 
degree  of  damage. 

m.  Section  1784.20(b)(9)  requires 
other  information  specified  by  the 
Department. 

6.  62  lAC  1817.41  Hydrohgic  Balance 
Protection 

Illinois  proposes  to  add  the  following 
new  provision  at  62  lAC  1817. 41(j): 

Drinking,  domestic  or  residential  water 
supply.  The  operator  must  promptly  replace 
any  drinking,  domestic  or  residential  water 
supply  that  is  contaminated,  diminished  or 
interrupted  by  underground  mining  activities 
conducted  after  January  19,  1996,  if  the 
affected  well  or  spring  was  in  existence 
before  the  date  the  Department  received  the 
permit  application  for  the  activities  causing 
the  loss,  contamination  or  interruption.  The 
baseline  hydrologic  information  required  in 
Sections  1780.21  and  1784.14  of  this  Part  and 
the  geologic  information  concerning  baseline 
hydrologic  conditions  required  in  Sections 
1781.21  and  1784.22  of  this  Part  will  be  used 
to  determine  the  impact  of  mining  activities 
upon  the  water  supply. 

7.  62IAC  1817.121  Subsidence  Control 

Illinois  proposes  the  following 
revisions  to  62  lAC  1817.121: 

a.  At  section  1817.121(a),  Illinois 
added  the  heading  "Measures  to  prevent 
or  minimize  damage";  numbered  the 
existing  language  in  the  first  sentence  as 
subsection  (a)(1);  and  removed  the  last 
sentence. 

b.  At  new  subsection  (a)(2),  if  an 
operator  employs  mining  technology 
that  provides  for  planned  subsidence, 
Illinois  requires  the  operator  to  take 
necessary  and  prudent  measures  to 
minimize  material  damage  to  the  extent 
technologically  and  economically 
feasible  to  structures  and  facilities. 
Measures  to  minimize  material  damage 
are  not  required  if  the  operator  has  the 
written  consent  of  the  owners;  or  unless 
the  anticipated  damage  would 
constitute  a  threat  to  health  or  safety, 
the  costs  of  such  measures  exceed  the 
anticipated  costs  of  repair.  Written 
consent  or  cost  analysis  must  be 
provided  to  the  Department  60  days 
prior  to  performing  planned  subsidence 
operations  under  a  structure  or  prior  to 
extraction  occurring  within  1000  feet  of 
a  protected  structure.  A  lesser  time 
period  or  distance  may  be  employed  if 
approved  in  writing. 

c.  Section  1817.121(a)(3)  provides  that 
nothing  in  this  Part  prohibits  the 
standard  method  of  room-and-pillar 
mining. 

d.  At  section  1817.121(c),  Illinois 
added  the  heading  "Repair  of  damage." 

e.  At  subsection  (c)(1),  Illinois  added 
the  heading  "Repair  of  damage  to 
surface  lands." 


f.  At  subsection  (c)(2),  Illinois  added 
the  heading  "Repair  or  compensation 
for  damage  to  structures  and  facilities." 
Illinois  also  revised  subsection  (c)(2)  to 
require  the  operator  to  promptly  repair 
or  compensate  the  owner  for  material 
damage  resulting  from  subsidence 
caused  to  any  structure  or  facility  that 
existed  at  the  time  of  the  coal  extraction 
under  or  adjacent  to  the  materially 
damaged  structure.  If  the  repair  option 
is  selected,  the  operator  must  fully 
rehabilitate,  restore  or  replace  the 
damaged  structure.  If  compensation  is 
selected,  the  operator  must  compensate 
the  owner  of  the  damaged  structure  for 
the  full  amount  of  the  decrease  in  value 
resulting  from  the  subsidence-related 
damage.  The  operator  may  provide 
compensation  by  the  purchase,  before 
mining,  of  a  non-cancelable  premium- 
prepaid  insurance  policy.  These 
requirements  apply  only  to  subsidence- 
related  damage  caused  by  underground 
coal  extraction  conducted  after  February 
1,  1983. 

g.  At  section  1817.121(c)(3),  Illinois 
added  the  heading  "Rebuttable 
presumption  of  causation  by 
subsidence"  and  removed  the  existing 
language. 

h.  New  subsection  (c)(3)(A)  requires 
that  if  damage  to  any  structure  or 
facility  occurs  as  a  result  of  earth 
movement  within  an  area  determined  by 
projecting  a  specified  angle  of  draw 
from  the  outermost  boundary  of  any 
underground  mine  workings  to  the 
surface  of  the  land,  a  rebuttable 
presumption  exists  that  the  operator 
caused  the  damage.  The  presumption 
will  apply  to  a  30-degree  angle  of  draw. 

i.  At  new  subsection  (c)(3)(B),  Illinois 
allows  an  operator  to  request  that  the 
presumption  apply  to  a  different  angle 
of  draw.  The  Department  may  approve 
application  of  the  presumption  to  a  site- 
specific  angle  of  draw  based  on  a  site- 
specific  analysis  submitted  by  the 
applicant.  To  establish  a  site-specific 
angle  of  draw,  an  operator  must 
demonstrate  that  the  proposed  angle  of 
draw  has  a  more  reasonable  basis  than 
the  standard.  It  must  be  based  on  a  site- 
specific  geotechnical  analysis  of  the 
potential  surface  impacts  of  the  mining 
operation. 

j.  Subsection  (c)(3)(C)  provides  that  if 
the  operator  was  denied  access  to  the 
land  or  property  for  the  purpose  of 
conducting  the  pre-subsidence  survey, 
no  rebuttable  presumption  will  exist. 

k.  At  subsection  (c)i3)(D),  Illinois 
provides  some  examples  of  a  rebuttal  of 
presumption.  The  presumption  will  be 
rebutted  if  the  evidence  establishes  that 
the  damage  predated  the  mining  in 
question;  the  damage  was  proximately 
caused  by  some  other  factor  or  factors; 


or  the  damage  occurred  outside  the 
surface  areas  within  which  subsidence 
was  actually  caused  by  the  mining  in 
question. 

1.  Subsection  (c)(3)(E)  provides  that  all 
relevant  and  reasonably  available 
information  will  be  considered  by  the 
Department  in  any  determination  of 
whether  damage  to  protected  structures 
was  caused  by  subsidence  from 
underground  mining. 

m.  New  subsection  (c)(4)  provides 
requirements  for  adjustment  of  the 
performance  bond  amount  when 
subsidence-related  material  damage  to 
protected  land,  structures  or  facilities 
occur  or  when  contamination, 
diminution,  or  interruption  to  a  water 
supply  occurs.  If  repair,  compensation, 
or  replacement  is  completed  within  90 
days  of  the  occurrence  of  damage,  no 
additional  bond  is  required.  This  time 
frame  may  be  extended,  but  not  to 
exceed  one  year,  if  the  operator 
demonstrates  that  subsidence  is  not 
complete,  that  not  all  probable 
subsidence-related  material  damage  has 
occurred,  or  that  not  all  reasonable 
anticipated  changes  have  occurred.  The 
operator  may  also  use  appropriate  terms 
and  conditions  for  liability  insurance  to 
assure  that  the  financial  responsibility 
to  comply  with  subsection  (c)  is  in 
place. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Indianapolis  Field  Office. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  e.s.t.  on  December  28,  1998. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
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COffTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  responses  and 
appropriate  questions.  The  public 
hearing  will  continue  until  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  are  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so,  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
will  end  the  hearing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard. 

Public  Meeting 

I   If  only  one  person  requests  an 
Opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

I  The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 


National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  2, 1998. 
Charles  Sandberg, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

[FR  Doc.  98-32745  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
ancl  Enforcement 

30  CFR  Part  948 
[WV-077-FOR] 

West  Virginia  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopmiing  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  part  of  a  proposed 
amendment  to  the  West  Virginia 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
19f  7  (SMCRA).  The  amendment  was 
submitted  on  April  28,  1997  (with 
revisions  submitted  on  May  14,  1997) 
and  amends  both  the  West  Virginia 
Surface  Mining  Reclamation 
Regulations  and  the  West  Virginia 
Surface  Mining  Code.  The  comment 
period  is  being  reopened  specifically  on 
an  amendment  to  allow  fish  and 
wildlife  habitat  and  recreation  lands  as 
a  postmining  land  use  for  mountaintop 
removal  operations.  The  amendment  is 
intended  to  improve  the  effectiveness  of 
the  West  Virginia  program. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
January  15.  1999. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office  at  the  address  listed  below. 

Copies  of  the  West  Virginia  program, 
the  program  amendment,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  copying  at  the  addresses 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed  changes 
by  contacting  the  OSM  Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street,  East, 
Charleston,  West  Virginia  25301 
Telephone:  (304)  347-7158. 

West  Virginia  Division  of 
Environmental  Protection,  10  Mcjunkin 
Road,  Nitro,  West  Virginia  25143, 
Telephone:  (304)  759-0515. 

In  addition,  copies  of  the  amendment 
that  is  the  subject  of  this  notice  are 
av&ilable  for  inspection  during  regular 
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business  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street.  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area  Office, 
323  Harper  Park  Drive,  Suite  3,  Beckley, 
West  Virginia  25801,  Telephone:  (304) 
255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office;  Telephone:  (304)  347- 
7158. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Background 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  the  approval  can 
be  found  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning  the  West 
Virginia  program  and  previous 
amendments  are  codified  at  30  CFR 
948.10,  948.12,  948.13,  948.15.  and 
948.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  28.  1997 
(Administrative  Record  Number  WV- 
1056),  the  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  amendments  to  its  approved 
permanent  regulatory  program  pursuant 
to  30  CFR  732.17.  Some  revisions  to  the 
original  amendment  were  submitted  by 
letter  dated  May  14,  1997 
(Administrative  Record  Number  WV- 
1057).  The  amendments  revise  the  West 
Virginia  Surface  Mining  Reclamation 
Regulations  (CSR  Section  38-2  et  seq.), 
and  Section  22-3  of  the  West  Virginia 
Surface  Mining  Code.  The  amendments 
concern  changes  to  implement  the 
standards  of  the  Federal  Energy  Policy 
Act  of  1992,  and  other  changes  desired 
by  the  State. 

Concurrent  with  the  Director's  review 
of  the  proposed  amendments,  OSM's 
Charleston  Field  Office  conducted  an 
evaluation  and  prepared  an  oversight 
report  on  portions  of  the  West  Virginia 
surface  mining  program.  The  oversight 
report  is  focused,  in  part,  on  postmining 
land  uses  pertaining  to  mountaintop 
removal  operations.  OSM  will  be 
requesting  public  comment  on  the 
oversight  report,  and  expects  that  some 
of  the  comments  received  concerning 


the  oversight  report  will  address  a 
proposed  amendment  at  section  22-3- 
13(c)(3)  of  the  West  Virginia  Surface 
Mining  Code,  concerning  mountaintop 
removal  operations.  Therefore,  OSM  is 
reopening  the  public  comment  period 
on  the  specific  proposed  amendment 
identified  below. 

Section  22-3-13(c)(3)  of  the  West 
Virginia  Surface  Mining  Code.  This 
provision  is  amended  to  allow  the 
approval  of  permits  involving  a  variance 
from  restoring  approximate  original 
contour  (AOC)  for  mountaintop  removal 
operations  when  the  postmining  land 
use  includes  fish  and  wildlife  habitat 
and  recreation  lands. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  the  proposed  amendment 
identified  above.  Comments  should 
address  whether  the  amendment 
identified  above  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
West  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in 
this  notice  and  include  explanations  in 
support  of  the  commenter's 
recommendations. 

Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  OSM 
Charleston  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(lO), 
decisions  on  proposed  State  regulatory 


programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  December  2, 1998. 
Michael  K.  Robinson, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

[FR  Doc.  98-32746  Filed  12-9-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Solicitation  of  New  Safe  Harbors  and 
Special  Fraud  Alerts 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 

.  ACTION:  Notice  of  intent  to  develop 
regulations. 

I  SUMMARY:  In  accordance  with  section 
205  of  the  Health  Insurance  Portability 
and  Accountability  Act  (HIPAA)  of 
1996,  this  annual  notice  solicits 
proposals  and  recommendations  for 
developing  new  and  modifying  existing 
safe  harbor  provisions  under  the  Federal 
and  State  health  care  programs'  anti- 
kickback  statute,  as  well  as  developing 
new  OIG  Special  Fraud  Alerts. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  8,  1999. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  0IG-31-N,  Room 
3246,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

We  do  not  accept  comments  by 
iffacsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
0IG-31-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  S.W., 
Washington,  D.C,  on  Monday  through 
Friday  of  each  week  from  8:00  a.m.  to 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089,  OIG 
Regulations  Officer. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A-  The  OIG  Safe  Harbor  Provisions 

Section  1128B(b)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C.  1320a- 
7b(b))  provides  criminal  penalties  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay,  solicit  or 
receive  remuneration  in  order  to  induce 
business  reimbursed  under  the  Federal 
or  State  health  care  programs.  The 
offense  is  classified  as  a  felony,  and  is 
punishable  by  fines  of  up  to  $25,000 
and  imprisonment  for  up  to  5  years. 


The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates,  whether  made  directly  or 
indirectly,  overtly  or  covertly,  or  in  cash 
or  in  kind.  In  addition,  prohibited 
conduct  includes  not  only  remuneration 
intended  to  induce  referrals  of  patients, 
but  remuneration  intended  to  induce 
the  purchasing,  leasing,  ordering,  or 
arranging  for  any  good,  facility,  service, 
or  item  paid  for  by  Federal  or  State 
health  care  programs. 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  been  expressed  for 
many  years  that  some  relatively 
innocuous  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are,  therefore,  subject  to  criminal 
prosecution.  As  a  response  to  the  above 
concern,  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987,  section  14  of  Public  Law  100-93, 
specifically  required  the  development 
and  promulgation  of  regulations,  the  so- 
called  "safe  harbor"  provisions, 
designed  to  specify  various  payment 
and  business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  under  the  Federal  and  State 
health  care  programs,  would  not  be 
treated  as  criminal  offenses  under  the 
anti-kickback  statute  (section  1128B(b) 
of  the  Act;  42  U.S.C.  1320a-7b(b))  and 
would  not  serve  as  a  basis  for  a  program 
exclusion  under  section  1128(b)(7)  of 
the  Act;  42  U.S.C.  1320a-7(b)(7).  The 
OIG  safe  harbor  provisions  have  been 
developed  "to  limit  the  reach  of  the 
statute  somewhat  by  permitting  certain 
non-abusive  arrangements,  while 
encouraging  beneficial  and  innocuous 
arrangements"  (56  FR  35952,  July  29, 
1991).  Health  care  providers  and  others 
may  voluntarily  seek  to  comply  with 
these  provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  subject  to  any  enforcement 
action  under  the  anti-kickback  statute  or 
program  exclusion  authority. 

To  date,  the  OIG  has  developed  and 
codified  in  42  CFR  1001.952  a  total  of 
13  final  safe  harbors  that  describe 
practices  that  are  sheltered  from 
liability.  The  OIG  is  also  currently 
drafting  a  comprehensive  safe  harbor 
rule  that  intends  to  finalize  certain 
proposals  for  new  and  clarified  safe 
harbors  that  were  published  in  the 
Federal  Register  in  1993  and  1994  (58 
FR  49008,  September  21,  1993  and  59 
FR  37202,  July  21,  1994).  The  OIG  is 
also  developing  an  interim  final  rule  for 
the  shared-risk  exception  to  the  anti- 
kickback  statute  (section  216  of  HIPAA). 
This  rule,  which  will  set  forth  two  new 
safe  harbors,  is  being  developed  through 
the  negotiated  rulemaking  process  h. 
accordance  with  the  requirements  of 


HIPAA  and  the  Federal  Advisory 
Committee  Act. 

B.  OIG  Special  Fraud  Alerts 

In  addition,  the  OIG  has  also 
periodically  issued  Special  Fraud  Alerts 
to  give  continuing  guidance  to  health 
care  providers  with  respect  to  practices 
the  OIG  regards  as  unlawful.  These 
Special  Fraud  Alerts  serve  to  notify  the 
health  care  industry  that  the  OIG  has 
b'icome  aware  of  certain  abusive 
practices  that  the  OIG  plans  to  pursue 
and  prosecute,  or  to  bring  civil  and 
administrative  action,  as  appropriate. 
The  Special  Fraud  Alerts  also  serve  as 
a  tool  to  encourage  industry  compliance 
by  giving  providers  an  opportunity  to 
examine  their  own  practices.  The  OIG 
Special  Fraud  Alerts  are  intended  for 
extensive  distribution  directly  to  the 
health  care  provider  community,  as  well 
as, those  charged  with  administering  the 
Medicare  and  Medicaid  programs. 

In  developing  these  Special  Fraud 
Alerts,  the  OIG  has  relied  on  a  number 
of  sources  and  has  consulted  directly 
with  experts  in  the  subject  field, 
including  those  within  the  OIG,  other 
agencies  of  the  Department,  other 
Federal  and  State  agencies,  and  those  in 
the  health  care  industry.  To  date,  nine 
individual  Special  Fraud  Alerts  have 
been  issued  by  the  OIG  and 
subsequently  reprinted  in  the  Federal 
Register  on  December  19.  1994  (59  FR 
65372),  August  10,  1995  (60  FR  40847), 
June  17, 1996  (61  FR  30623)  and  April 
24,  1998  (63  FR  20415). 

C.  Section  205  of  Public  Law  104-191 

In  accordance  with  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (Public  Law 
104-191),  the  Department  is  now 
required  to  provide  additional  formal 
guidance  regarding  the  application  of 
the  anti-kickback  statute  and  the  safe 
harbor  provisions,  as  well  as  other  OIG 
health  care  fraud  and  abuse  sanctions. 
In  addition  to  accepting  and  responding 
to  requests  for  advisory  opinions  from 
outside  parties  regarding  the 
interpretation  and  applicability  of 
certain  statutes  relating  to  the  Federal 
and  State  health  care  programs,  section 
205  of  Public  Law  104-191  requires  the 
Department  to  develop  and  publish  an 
annual  notice  in  the  Federal  Register 
formally  soliciting  proposals  for 
modifying  existing  safe  harbors  to  the 
anti-kickback  statute  and  for  developing 
new  safe  harbors  and  Special  Fraud 
Alerts.  In  accordance  with  this 
requirement,  the  OIG  has  published 
notices  in  the  Federal  Register  on 
December  31,  1996  (61  FR  69060)  and 
on  December  10, 1997  (62  FR  65049) 
soliciting  such  proposals. 
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In  developing  safe  harbors  for  a 
criminal  statute,  the  OIG  is  compelled  to 
engage  in  a  complete  and  thorough 
review  of  the  range  of  factual 
circumstances  that  may  fall  within  the 
proposed  safe  harbor  subject  area  so  as 
to  uncover  all  potential  opportunities 
for  fraud  and  abuse.  Only  then  can  the 
OIG  determine,  in  consultation  with  the 
Department  of  Justice,  whether  it  can 
effectively  develop  regulatory 
limitations  and  controls  that  will  permit 
beneficial  and  innocuous  arrangements 
within  a  subject  area  while,  at  the  same 
time,  protecting  the  Federal  health  care 
programs  and  their  beneficiaries  from 
abusive  practices. 

II.  Solicitation  of  Additional  New 
Recommendations  and  Proposals 

In  accordance  with  the  requirements 
of  section  205  of  Public  Law  104-191, 
the  OIG  is  continuing  to  study  safe 
harbor  and  Special  Fraud  Alert 
proposals  submitted  in  response  to  the 
annual  solicitations  concerning  subject 
areas  other  than  those  to  be  addressed 
in  the  safe  harbor  rulemakings  under 
development.  In  response  to  the  2 
previously-issued  Federal  Register 
solicitation  notices,  the  OIG  received  32 
timely-filed  responses  to  the  1996  notice 
and  17  responses  to  the  1997  notice.  A 
status  report  of  these  public  comments 
for  new  and  modified  safe  harbors  is 
contained  in  Appendix  G  of  the  OIG's 
Semiannual  Report  for  the  period  April 
1,  1998  through  September  30,  1998.' 
The  OIG  is  currently  taking  these 
recommendations  under  advisement 
and  is  not  seeking  additional  public 
comment  on  those  proposals  at  this 
time.  Rather,  this  notice  seeks 
additional  recommendations  from 
affected  provider,  practitioner,  supplier 
and  beneficiary  representatives 
regarding  the  development  of  proposed 
or  modified  safe  harbor  regulations  and 
new  Special  Fraud  Alerts  beyond  those 
summarized  in  Appendix  G  of  the  OIG 
Semiannual  Report. 

Criteria  for  Modifying  and  Establishing 
Safe  Harbor  Provisions 

In  accordance  with  the  statute,  we 
will  consider  a  number  of  factors  in 
reviewing  proposals  for  new  or 
modified  safe  harbor  provisions,  such  as 
the  extent  to  which  the  proposals  would 
effect  an  increase  or  decrease  in — 

•  Access  to  health  care  services; 

•  The  quality  of  care  services; 

•  Patient  freedom  of  choice  among 
health  care  providers; 

•  Competition  among  health  care 
providers; 


•  The  cost  to  Federal  health  care 
programs; 

•  The  potential  overutilization  of  the 
health  care  services;  and 

•  The  ability  of  health  care  facilities 
to  provide  services  in  medically 
underserved  areas  or  to  medically 
underserved  populations. 

In  addition,  we  will  also  take  into 
consideration  the  existence  (or 
nonexistence)  of  any  potential  financial 
benefit  to  health  care  professionals  or 
providers  that  may  vary  based  on  their 
decisions  whether  to  (1)  order  a  health 
care  item  or  service,  or  (2)  arrange  for 
a  referral  of  health  care  items  or  services 
to  a  particular  practitioner  or  provider. 

Criteria  for  Developing  Special  Fraud 
Alerts 

In  determining  whether  to  issue 
additional  Special  Fraud  Alerts,  we  will 
also  consider  whether,  and  to  what 
extent,  those  practices  that  would  be 
identified  in  new  Special  Fraud  Alerts 
may  result  in  any  of  the  consequences 
set  forth  above,  and  the  volume  and 
fi^quency  of  the  conduct  that  would  be 
identified  in  these  Special  Fraud  Alerts. 

A  detailed  explanation  of 
justifications  or  empirical  data 
supporting  the  suggestion,  and  sent  to 
the  address  indicated  above,  would 
prove  helpful  in  our  considering  and 
drafting  new  or  modified  safe  harbor 
regulations  and  Special  Fraud  Alerts. 

Dated:  December  4.  1998. 
June  Gibbs  Brown, 
Inspector  General. 
(PR  Doc.  98-32806  Filed  12-6-98;  8:45  ami 
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'  The  OIG  Semiannual  Report  can  be  accessed 
through  the  OIG  web  site  at  htfp://www.dhhs.gov/ 
progorg/oig/semann/index.htm. 
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[CC  Docket  No.  96-45;  FCC  98-278] 

Federal-State  Joint  Board  on  Universal 
Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Between  September,  1997  and 
March,  1998,  the  Commission's  Wireless 
Telecommunications  Bureau  and 
Common  Carrier  Bureau  hosted  a  series 
of  ex  parte  meetings  with 
representatives  of  the  wireless 
telecommunications  industry.  The 
Bureau's  primary  objective  in  hosting 
those  meetings  was  to  solicit  proposals 
on  methods  by  which  wireless 
telecommunications  providers  might 
allocate  between  the  intrastate  and 


interstate  jurisdictions  their  end-user 
telecommunications  revenues  for 
purposes  of  the  universal  service 
reporting  requirements.  In  this 
document,  the  Commission  seeks 
comment  on  what  amount  of  local 
usage,  if  any,  eligible 
telecommunications  carriers  should  be 
required  to  provide. 
DATES:  Comments  are  due  on  or  before 
January  11,  1999  and  reply  comments 
are  due  on  or  before  January  25,  1999. 
Written  comments  by  the  public  on 
the  proposed  information  collections  are 
due  January  11,  1999.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(0MB)  onjhe  proposed  information 
collections  on  or  before  February  8, 
1999. 

ADDRESSES:  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission.  445  Twelfth  Street.  S.W.. 
TW-A325,  Washington.  D.C.  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  234.  1919  M  Street. 
N.W..  Washington,  DC  20554,  or  via  the 
Internet  to  jboley@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street.  N.W.. 
Washington.  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Wright.  Attorney.  Common  Carrier 
Bureau.  Accounting  Policy  Division, 
(202)  418-7400.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Further 
Notice  of  Proposed  Rulemaking  contact 
Judy  Boley  at  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  released  on  October  26.  1998. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  239,  1919  M 
Street.  N.W.,  Washington,  D.C.  20554. 

Initial  Paperwork  Reduction  Act 
Analysis 

1.  This  Further  Notice  of  Proposed 
Rulemaking  (Further  Notice)  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
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•s  should  be 


contained  in  this  Further  Notice,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
Further  Notice;  OMB  notification  of 
action  is  due  February  8,  1999. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 


including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  form  of  information  technology. 
OMB  Approval  Number:  None. 


Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  Other  for 
Profit. 

Title:  Data  to  Determine  Percentage  of 
Interstate  Telecommunications 
Revenues  from  Wireless  Carriers  and 
Submission  of  Data  to  Determine 
EUgibility. 


Data  to  Determine  Percentage  of  Interstate  Telecommunications  Revenue  by  Wireless  Car- 
riers   

Submission  of  Data  to  Determine  Eligibility 


Numt>er  of  re- 
spondents 


900 
3400 


Estinr>ate  time 

per  response 

(hours) 


10 
.25 


Total  annual 
burden  (hours) 


9000 
850 


Total  Annual  Burden:  9,850  hours. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  Commission 
seeks  comment  on  various  mechanisms 
for  allocating  between  the  intrastate  and 
interstate  jurisdictions  the  end-user 
telecommunications  revenues  of 
universal  service  contributors  that 
cannot  derive  this  information  readily 
from  their  books  of  account.  The 
Commission  seeks  comment  on  its 
proposals  for  wireless  carriers  to 
conduct  traffic  studies  and  extrapolate 
from  the  data  the  percentage  of  their 
revenues  that  should  be  attributed  to  the 
interstate  jurisdiction.  This  allocation 
will  be  used  for  purposes  of  calculating 
the  federal  universal  service  reporting 
and  contribution  obligations.  The 
Commission  also  seeks  comment  on 
whether  to  require  eligible 
telecommunications  carriers  to  include 
some  fixed  number  of  minutes  of  use 
per  month  as  part  of  the  basic  universal 
service  package  or  whether  we  should 
require  some  number  of  calls.  This 
information  would  be  reported  by  the 
carriers  to  their  state  utility  commission 
when  they  seek  designation  as  an 
eligible  telecommunications  carriers. 

I.  Introduction 

2.  Between  September,  1997  and 
March,  1998,  the  Commission's  Wireless 
Telecommunications  Bureau  and 
Common  Carrier  Bureau  hosted  a  series 
of  ex  parte  meetings  with 
representatives  of  the  wireless 
telecommunications  industry.  The 
Bureau's  primary  objective  in  hosting 
those  meeting  was  to  solicit  proposals 
on  methods  by  which  wireless 
telecommunications  providers  might 
allocate  between  the  intrastate  and 
interstate  jurisdictions  their  end-user 
telecommunications  revenues  for 
purposes  of  the  universal  service 
reporting  requirements.  In  this  Further 


Notice,  we  propose  and  seek  comment 
on  various  mechanisms  for  allocating 
between  the  intrastate  and  interstate 
jurisdictions  the  end-user 
telecommunications  revenues  of 
universal  service  contributions  that 
cannot  derive  this  information  readily 
from  their  books  of  account.  This 
allocation  will  be  used  for  purposes  of 
calculating  the  federal  universal  service 
reporting  and  contribution  obligation. 
On  March  8,  1996,  the  Commission 
adopted  an  initial  Notice  of  Proposed 
Rulemaking  and  Order  Establishing 
Joint  Board,  61  FR  10499  (March  14, 
1996)  seeking  comments  on 
recommended  changes  to  our 
regulations  to  implement  the  universal 
service  directives  of  the 
Telecommunications  Act  of  1996. 

A.  Proposed  Mechanisms  for  Separating 
Interstate  and  Intmstate  Revenues 

a.  Good  Faith  Estimates 

3.  We  tentatively  conclude  that  we 
should  provide  specific  guidance  to 
wireless  telecommunications  providers 
in  identifying  their  interstate  revenues, 
as  required  on  the  Universal  Service 
Worksheet  (Worksheet).  Certain  parties 
initially  proposed  that  we  adopt  on  a 
permanent  basis  the  revenue  reporting 
approach  relied  upon  for  purposes  of 
the  Telecommunications  Relay  Services 
(TRS)  Fund  Worksheet.  The 
Commission's  TRS  rules  permit  carriers 
that  are  not  subject  to  the  Uniform 
System  of  Accounts  (USOA)  in  Part  32, 
such  as  CMRS  providers,  to  rely  on  a 
special  study  to  estimate  their 
percentages  of  interstate  and 
international  traffic.  Under  this 
approach,  contributors  must  document 
how  they  calculated  their  estimates  and 
make  such  information  available  to  the 
Commission  or  TRS  Administrator  upon 
request.  Although  the  NECA  II  Order,  62 
FR  47369  (September  9,  1997), 


permitted  certain  universal  service 
cojitributors,  on  an  interim  basis,  to 
make  good  faith  estimates  of  their 
interstate  revenues  along  the  lines  of  the 
special  study  method  used  for  TRS,  we 
tentatively  conclude  that  we  should  not 
adopt  this  approach  on  a  permanent 
basis.  Given  the  greater  impact  universal 
service  contributions  have  on  carriers, 
we  tentatively  agree  with  CTIA  and 
Comcast  that  allowing  carriers  to  rely  on 
good  faith  estimates  on  a  permanent 
basis  as  a  means  of  distinguishing 
contributors'  interstate  and  intrastate 
revenues  will  not  provide  contributors 
with  sufficient  certainty  as  to  the 
ap'propriate  amount  of  their  payment 
obligations  and  may  result  in  inequities 
in  payment  obligations.  Comcast 
contends  that  the  Commission  should 
provide  specific  guidance  on  this  issue 
to  minimize  the  "potential  for 
systematic  underreporting  or 
underestimating  of  revenues,  or,  in 
some  cases,  overestimation  of 
revenues."  Specifically,  Comcast 
suggests  that,  without  establishing 
relevant  markets  according  to  which 
carriers  report  their  percentage  of 
interstate  telecommunications  revenues, 
larger  wireless  carriers  will  "average 
down  their  interstate  percentages  by 
including  (revenue  information  from) 
distant  markets."  We  seek  comment  on 
the  merits  of  our  tentative  conclusions 
and  on  how  we  might  amend  our  rules 
in  a  marmer  that  would  provide 
certainty  and  avoid  substantial 
inequities  in  payment  obligations. 

b.  Percentage  of  Interstate  Revenues 
Estimates 

4.  We  tentatively  conclude  that,  as 
proposed  by  Comcast,  the  Commission 
should  establish  a  fixed  percentage  of 
interstate  end-user  wireless 
telecommunications  revenues  that  a 
wireless  telecommunications  provider 
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must  report  on  the  Worksheet.  It 
appears  that  such  an  approach  would 
eliminate  competitive  inequities  that 
may  be  associated  with  the  use  of 
differing  allocation  assumptions  and 
methodologies.  We  invite  parties  to 
comment  on  the  use  of  such  an 
approach  for  determining  the  interstate 
wireless  telecommunications  revenues 
for  wireless  telecommunications 
providers. 

5.  Given  that  various  categories  of 
wireless  providers  may  have 
substantially  differing  levels  of 
interstate  traffic,  we  also  tentatively 
conclude  that  we  should  establish 
different  percentages  according  to  the 
type  of  provider  (e.g.,  cellular, 
broadband  PCS,  paging,  and  SMR).  We 
adopt  a  similar  approach  for  our  interim 
guidelines  for  wireless  providers' 
reporting  on  the  Worksheet  of  their 
interstate  wireless  telecommunications 
revenues.  Although  this  approach 
recognizes  that  interstate  traffic  levels 
may  differ  among  differing  classes  of 
wireless  providers,  it  assumes  that  such 
levels  are  generally  similar  among 
competing  carriers  with  similar  systems 
and  operations.  We  seek  comment  on 
whether  this  is  a  reasonable  assumption. 

6.  With  regard  to  broadband  PCS  and 
cellular  services,  we  seek  comment  on 
whether  the  fixed  percentage  of 
interstate  telecommunications  revenues 
that  must  be  reported  on  the  Worksheet 
should  be  based  on  the  level  of 
interstate  traffic  experienced  by  wireline 
providers.  We  seek  comment  on 
whether  the  similarities  between 
broadband  PCS.  cellular,  and  traditional 
wireline  services  are  sufficient  to 
warrant  such  an  outcome.  For  wireline 
services,  current  Commission  statistics 
indicate  that  the  nationwide  average 
percentage  of  interstate  wireline  traffic 
reported  for  the  DEM  weighting  program 
is  approximately  15  percent.  We  seek 
comment  on  whether  cellular  and 
broadband  PCS  providers  should  report 
15  percent  of  their  cellular  and  PCS 
revenues  as  interstate.  We  note  that 
members  of  the  wireless 
telecommunications  industry  have 
suggested  that  15  percent  represents  a 
reasonable  approximation  of  the 
percentage  of  cellular  and  PCS  traffic 
that  is  interstate.  We  are  not  aware  of 
evidence  that  cellular  and  broadband 
PCS  providers  experience  substantially 
more  or  less  interstate  traffic  than 
wireline  providers,  nor  do  we  have 
evidence  before  us  to  indicate  that  the 
level  of  interstate  traffic  for  wireline 
carriers  reporting  under  the  DEM 
weighting  program  differs  substantially 
from  wireline  carriers  as  a  whole.  At  the 
same  time,  we  are  cognizant  that,  due  to 
the  difference  in  pricing  structures 


between  wireline  service  and  wireless 
service,  the  level  of  interstate 
telecommunications  revenues  generated 
by  each  type  of  service  may  vary  from 
one  to  another.  Moreover,  some  cellular 
and  PCS  carriers  have  reported  as  much 
as  28  percent  of  their  revenues  as 
interstate,  which  may  represent  a  more 
accurate  accounting  given  that  carriers 
have  incentives  to  underreport  their 
interstate  revenues  for  universal  service 
reporting  purposes.  We  therefore  invite 
parties  to  comment  on  the 
appropriateness  of  using  data  submitted 
for  purposes  of  the  DEM  weighting 
program  to  approximate  the  percentage 
of  interstate  cellular  and  PCS  revenues 
generated  by  wireless 
telecommunications  providers. 

7.  We  recognize  that  analog  SMR  and 
paging  services  do  not  as  closely 
resemble  broadband  PCS,  cellular,  or 
traditional  wireline  services,  and 
therefore  seek  comment  on  an 
appropriate  estimation  of  these 
providers'  interstate  analog  SMR  and 
paging  revenues.  We  adopt  interim 
guidelines  for  paging  and  analog  SMR 
providers,  based  on  the  average 
interstate  revenues  percentage  reported 
by  those  carriers  in  1998.  Paging 
providers  and  analog  SMR  providers 
reported,  on  average,  interstate  paging 
and  analog  SMR  revenue  levels  at 
approximately  12  percent  and  one 
percent,  respectively.  Unlike  our 
estimate  for  the  interstate  portion  of 
cellular  and  PCS  revenues,  however,  the 
DEM  weighting  reports  do  not  provide 
the  Commission  with  an  independent 
source  for  estimating  the  portion  of 
paging  and  analog  SMR  revenues  that  is 
interstate.  We  also  note  that  these 
carriers  may  have  incentives  to 
underreport  their  interstate  revenues  for 
universal  service  reporting  purposes. 
We  seek  comment  on  whether  the  12 
percent  average  reported  by  paging 
carriers  and  one  percent  reported  by 
analog  SMR  providers  should  form  the 
basis  for  the  final  fixed  percentages, 
and,  if  not,  what  would  be  an 
appropriate  allocation.  We  are 
interested  in  knowing  of  any  other 
mechanisms  that,  like  DEM  weighting, 
could  provide  an  independent  basis  for 
a  permanent  rule  for  analog  SMR  and 
paging  carriers.  Parties  are  encouraged 
to  provide  alternative  estimations  of  the 
percentage  of  interstate  traffic 
experienced  by  analog  SMR  and  paging 
providers  and  a  detailed  basis  for  the 
estimation. 

8.  According  to  the  American  Mobile 
Telecommunications  Association 
(AMTA),  SMR  providers,  with  the 
possible  exception  of  NEXTEL,  generate 
relatively  low  levels  of  interstate  traffic. 
We  seek  comment  on  this  assertion  and 


on  whether  any  other  categories  of 
provider,  such  as  paging  providers, 
generate  similarly  low  levels  of 
interstate  telecommunications  traffic 
relative  to  other  categories  of  providers. 
We  also  seek  comment  on  how  to  treat 
providers,  like  NEXTEL,  that  may 
generate  atypical  levels  of  interstate 
traffic.  Likewise,  we  seek  comment  on 
whether  any  category  of  provider 
experiences  higher  levels  of  interstate 
telecommunications  traffic  relative  to 
other  categories  of  providers. 

9.  We  note  that  traffic  studies  may 
represent  one  possible  mechanism 
wireless  telecommunications  carriers 
could  use  to  determine  their  percentage 
of  interstate  telecommunications 
revenues.  We  believe  that  it  would  be 
reasonably  simple  for  most  wireless 
carriers  to  conduct  traffic  studies  and 
extrapolate  from  the  data  the  percentage 
of  their  revenues  that  should  be 
attributed  to  the  interstate  jurisdiction. 
Some  wireless  carriers  could  conduct 
joint  traffic  studies,  the  results  of  which 
could  be  used  by  all  similarly  situated 
companies.  We  seek  comment  on  these 
proposals.  Furthermore,  if  the 
Commission  elects  not  to  use  the  data 
submitted  for  purposes  of  the  DEM 
weighting  program  to  estimate  the 
percentage  of  broadband  PCS  and 
cellular  revenues  generated  by 
broadband  PCS  and  cellular  providers 
(i.e.,  15  percent),  as  discussed  above, 
one  alternative  would  be  to  derive  a 
fixed  percentage  for  each  category  of 
provider  based  upon  data  reported  on 
the  1997  TRS  Fund  Worksheets.  Given 
the  impact  that  universal  service 
contributions  have  on  carriers,  however, 
we  believe  that  we  should  establish  a 
percentage  of  interstate  wireless 
telecommunications  revenues  that  is 
based  on  data  more  certain  and  accurate 
than  what  may  be  obtained  from  TRS 
worksheets.  Therefore,  we  tentatively 
conclude  that  we  should  not  use  the 
allocations  made  for  the  TRS  Fund 
Worksheet  to  determine  the  proper 
portion  of  revenues  derived  from 
interstate  calls.  We  seek  comment  on 
this  tentative  conclusion. 

10.  We  also  seek  comment  on  whether 
the  Commission  should  estabHsh 
different  percentages  within  each 
category  of  provider,  rather  than 
establishing  a  single  percentage  for  each 
category  of  provider.  For  example, 
because  the  service  areas  of  some 
wireless  telecommunications  providers 
may  consist  of  many  smaller  states  (i.e., 
in  the  northeastern  part  of  the  United 
States)  and  thus  experience  a  higher 
level  of  interstate  traffic  than  service 
areas  in,  for  example,  the  midwestern 
and  western  parts  of  the  United  States, 
the  Commission  could  establish  various 
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percentages  within  each  category  of 
provider  that  take  into  consideration  the 
area  of  the  country  being  served. 
I  Comcast  asserts  that,  in  order  to 
estimate  accurately  the  percentage  of 
broadband  PCS  providers'  interstate 
broadband  PCS  revenues,  the 
Commission  must  first  estabUsh  an 
appropriate  market  size.  Comcast 
recommends  that  the  level  of  interstate 
telecommunications  revenues  reported 
by  wireless  telecommunications 
providers  whose  license  territories  are 
established  on  the  basis  of  Major 
Trading  Areas  (MTAs)  should  be 
determined  on  an  MTA-by-MTA  basis. 
Comcast,  which  serves  markets  in  the 
northeastern  part  of  the  United  States 
where  there  may  be  a  relatively  high 
number  of  interstate  calls,  contends  that 
reporting  the  level  of  interstate  revenues 
on  an  MTA-by-MTA  basis  would  ensure 
consistent  reporting  of  interstate 
revenues  among  wireless 
telecommunications  providers.  Comcast 
contends  that  this  approach  would 
laiinimize  the  possibility  that  larger 
carriers,  that  are  likely  to  have  a 
relatively  larger  proportion  of  interstate 
trafBc,  would  report  their  interstate 
revenues  on  the  basis  of  an  average  that 
includes  markets  with  relatively  low 
levels  of  interstate  traffic.  Comcast 
maintains,  therefore,  that  carriers  in  a 
single  market  would  be  less  likely  to 
impose  widely  varying  charges  on  bills 
to  recover  their  universal  service 
contributions.  We  seek  comment  on 
Comcast's  proposal.  If  the  Commission 
elects  to  establish  a  market-by-market 
approach,  we  seek  comment  on  the 
appropriate  market  size  for  wireless 
telecommunications  providers  that  are 
not  licensed  on  the  basis  of  MTAs.  We 
also  seek  comment  on  whether  the 
Commission  should  establish  different 
percentages  within  each  category  of 
provider  according  to  other  criteria. 

11.  We  seek  comment  on  whether 
Iwireless  telecommunications  providers 
should  be  given  the  option  of  using  a 
Commission-established  percentage  of 
interstate  wireless  telecommimications 
revenues,  as  discussed  above,  or  using 
their  own  data-collection  procedures  to 
demonstrate  to  the  Commission  the 
percentage  of  their  wireless 
telecommunications  revenues  derived 
from  interstate  calls.  Allowing  carriers 
to  choose  between  these  two  options, 
rather  than  requiring  all  wireless 
providers  to  use  the  Commission- 
established  percentage,  may  be 
preferable  for  wireless  providers  that  are 
able,  without  substantial  difficulty,  to 
distinguish  their  interstate  revenues.  We 
note  that  this  approach  may  encourage 
providers  that  can  derive  accurate 


estimates  of  their  revenues  from  their 
books  of  account  nevertheless  to  use  the 
Commission-established  percentage  if 
they  determine  that  using  the 
Commission  established  percentage 
provides  a  financial  advantage.  We  seek 
comment  on  whether  wireless 
telecommunications  providers  that  wish 
to  use  their  own  data  collection 
procedures  to  identify  the  percentage  of 
their  end-user  wireless 
telecommunications  revenues  that  is 
derived  from  interstate  calls  should  be 
required  to  obtain  a  waiver  from  the 
Commissioi>v 

12.  We  also  seek  comment  on  whether 
we  should  adopt  for  wireless 
telecommunications  providers  a 
universal  service  contribution 
methodology  that  does  not  require  these 
carriers  to  allocate  their  revenues  as 
either  interstate  or  intrastate.  We  seek 
comment  on  whether  it  would  be 
competitively  neutral,  equitable,  and 
economically  efficient  to  require 
wireless  telecommunications  providers 
to  contribute  to  the  universal  service 
support  mechanisms  on  the  basis  of  a 
flat  fee  per  voice  grade  access  line  or 
voice  grade  equivalent,  rather  than  as  a 
percentage  of  their  revenues.  We  note 
that  i>arties  have  generally  sought 
reconsideration  of  the  Commission's 
decision  to  assess  carriers  based  on  a 
percentage  of  their  telecommunications 
revenues,  and  we  seek  further  comment 
on  this  issue  with  regard  to  wireless 
carriers.  We  seek  comment  on  how  we 
would  determine  the  amount  of  such  a 
flat  charge.  We  are  cognizant  that  the 
amount  of  a  flat  charge  may  need  to  vary 
according  to  the  type  of  carrier  on 
which  it  is  assessed.  If  we  were  to  assess 
different  types  of  carriers  differently,  we 
seek  comment  on  how  to  accomplish 
this  in  a  fair  and  equitable  manner.  In 
connection  with  this  issue,  we  seek 
comment  on  how  to  establish  for  paging 
carriers  a  voice  grade  equivalent  on 
which  to  assess  a  flat  charge,  e.g., 
capacity  level.  We  also  seek  comment 
on  whether  we  should  assess  wireless 
carriers  different  amounts  for  business 
and  residential  subscribers.  We  also 
seek  comment  on  whether  a  flat  charge 
would  be  consistent  with  our  prior 
determination  that  contributions  to  the 
federal  high  cost  and  low-income 
support  mechanisms  should  be  assessed 
only  on  interstate  revenues.  We  also 
invite  parties  to  comment  on  other 
methodologies  that  the  Commission 
could  adopt  to  assess  universal  service 
contribution  obligations  on  wireless 
providers  or  other  providers  that 
generally  do  not  operate  with  regard  to 
state  boundaries. 


c.  Simplifying  Assumptions 

13.  In  this  section,  we  seek  comment 
on  a  number  of  proposed  simplifying 
assumptions  that  either  the  Commission 
or  wireless  telecommunications 
providers  could  use  to  determine  the 
appropriate  percentage  of  interstate 
wireless  telecommunications  revenues 
that  should  be  reported  on  the 
Worksheet.  These  simplifying 
assumptions  could  be  used  in  the  event 
that  the  Commission  declines  to 
establish  the  percentage  of  interstate 
wireless  telecommunications  revenues 
th^t  some  or  all  categories  of  wireless 
telecommunications  providers  should 
report  on  the  Worksheet.  Additionally, 
in  the  event  that  the  Commission 
decides  to  provide  wireless 
telecommunications  providers  with  the 
option  of  using  either  a  Commission- 
established  percentage  or  their  own 
data-collection  procedures  to  determine 
their  percentage  of  interstate  wireless 
telecommunications  revenues,  wireless 
telecommunications  providers  selecting 
the  latter  option  could  use  these 
simplifying  assumptions. 

14.  We  seek  comment  on  whether  it 
would  be  appropriate  for  the 
Commission  to  adopt  the  following 
assumptions  in  light  of  the  manner  and 
extent  to  which  wireless 
telecommunications  providers  maintain 
revenue  data.  These  simplifying 
assumptions  are  set  forth  below 
according  to  various  categories  of 
wireless  telecommunications  providers. 
We  note  that  certain  simplifying 
assumptions  may  be  relevant  to  more 
than  one  category  of  wireless 
telecommunications  provider. 
Therefore,  we  invite  comment  on  these 
simplifying  assumptions  as  they  may 
apply  to  any  category  of  wireless 
telecommunications  provider. 

i.  Cellular  and  Broadband  PCS  Providers 

15.  Originating  point  of  a  call.  CTIA 
proposes  that,  in  determining  the 
jurisdictional  nature  of  a  call,  cellular 
and  broadband  PCS  providers  should 
consider  the  originating  point  of  a  call 
to  be  the  location  of  the  antenna  that 
first  receives  the  call.  We  understand 
that  some  wireless  telecommunications 
providers  use  this  approach  for 
purposes  of  reporting  their  revenues  on 
the  TRS  Fund  Worksheet  and 
recommend  doing  so  for  purposes  of 
universal  service  reporting.  We  seek 
comment  on  this  proposal.  To  account 
for  the  situation  in  which  an  antenna 
serves  a  region  encompassing  more  than 
one  state,  a  call  would  be  considered  to 
originate  in  the  state  in  which  the 
antenna  that  originally  received  the  call 
is  located,  even  though  the  customer 
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may  be  located  in  a  different  state  than 
the  antenna  and  even  if,  during  the 
course  of  a  call,  the  customer  enters 
another  cell  area  served  by  an  antenna 
located  in  another  state.  We  seek 
comment  on  whether  this  would 
systematically  understate  the  amount  of 
revenues  derived  from  interstate 
wireless  telecommunications.  We  also 
seek  comment  on  whether  wireless 
telecommunications  providers 
experience  difficulty  in  determining  the 
jurisdictional  nature  of  revenues 
derived  from  calls  that  originate  as 
wireline  and  terminate  as  wireless. 

16.  An  assumption  that  a  call 
originates  in  the  state  in -which  the 
antenna  that  first  receives  the  call  is 
located  would  address  CTIA's  concern 
that  the  billing  systems  of  CMRS 
providers  generally  do  not  record  the 
location  of  the  antenna  to  which  the  call 
is  transferred  when  the  mobile  customer 
enters  a  new  cell  area.  This  proposed 
assumption  also  would  address  the 
situation  described  by  CTIA  in  which 
calls  originating  and  terminating  in  the 
same  state  are  transported,  during  the 
course  of  the  call,  to  a  switch  in  another 
state.  We  note  that,  in  the  Local 
Competition  Order.  61  FR  45476 
(August  29.  1996).  the  Commission 
determined  that,  "Iflor  administrative 
convenience,  the  location  of  the  initial 
cell  cite  when  a  call  begins  shall  be  used 
as  the  determinant  of  the  geographic 
location  of  the  mobile  customer."  We 
seek  comment  on  whether  the 
originating  call  assumption  discussed 
above  adequately  addresses  the 
concerns  identified  by  CTIA. 

17.  Terminating  point  of  a  call.  In 
addition  to  the  originating  point  of  a 
call,  the  terminating  point  of  a  call  must 
be  identified  in  order  to  determine  the 
jurisdictional  nature  of  the  call.  We  seek 
comment  on  whether  a  cellular  or 
broadband  PCS  provider  should  assume 
that  a  call  terminates  in  the  state  that 
corresponds  to  the  area  code  to  which 
the  call  was  placed.  Because  we  have 
received  no  evidence  indicating 
otherwise,  we  assume  that  this  would  be 
a  reasonable  approach  for  determining 
the  terminating  point  of  a  call.  We  seek 
comment  on  our  assumption  that 
determining  the  terminating  point  of  a 
cellular  or  broadband  PCS  call  in  this 
manner  is  reasonable  and  does  not  pose 
substantial  difficulties  for  providers. 

18.  Calls  originating  ana  terminating 
in  a  Major  Trading  Area.  Because  many 
wireless  telecommunications  providers 
operate  without  regard  to  state 
boundaries,  we  seek  comment  on 
whether  the  Commission  should 
consider  using  MTA  boundaries  as  the 
basis  on  which  CMRS  providers  might 
estimate  the  level  of  interstate  wireless 


traffic  for  universal  service  reporting 
purposes.  Specifically,  we  seek 
comment  on  whether  CMRS  traffic  that 
originates  and  terminates  within  an 
MTA  should  be  classified  as  intrastate 
and  all  other  calls  classified  as  interstate 
for  purposes  of  the  Worksheet.  Because 
a  single  MTA  can  occupy  more  than  one 
state,  this  approach  would  result  in 
some  calls  that  cross  state  boundaries 
being  classified  as  intrastate.  At  the 
same  time,  because  some  states  have 
more  than  one  MTA.  a  call  could  be 
classified  as  interstate  under  this 
approach,  even  though  the  call 
originates  and  terminates  in  the  same 
state.  We  seek  comment  on  the 
significance  of  these  observations. 
Because  different  types  of  wireless 
telecommunications  providers  use 
different  Commission-authorized 
licensed  territories,  we  also  seek 
comment  on  whether  we  should  use  the 
boundaries  of  other  types  of  wireless 
licensed  territories  (e.g.,  Metropolitan 
Statistical  Areas  or  Rural  Service  Areas) 
to  differentiate  between  interstate  and 
intrastate  traffic. 

19.  Roaming  revenues.  We  seek 
comment  on  how  "roaming"  revenues 
obtained  by  broadband  PCS  and  cellular 
providers  should  be  classified. 
"Roaming"  occurs  when  customers 
located  outside  the  scope  of  their 
provider's  network  use  a  different 
provider's  network  to  place  and  receive 
calls.  CTIA  and  AirTouch  assert  that 
when  a  customer  is  "roaming"  on  the 
system  of  another  provider  (the  "serving 
provider"),  the  customer's  principal 
provider,  which  is  responsible  for 
billing  the  customer,  receives  limited 
information  about  the  calls  made  by  the 
customer.  In  determining  how  a 
principal  provider  should  account  for 
revenues  generated  while  its  customer 
"roams"  on  a  serving  provider's  system, 
AirTouch  suggests  that  the  principal 
provider  apply  an  established 
percentage  to  such  revenues  to 
approximate  the  level  of  interstate  usage 
by  "roaming"  customers.  We  seek 
comment  on  AirTouch's  proposal,  and, 
assuming  we  adopt  AirTouch's 
proposal,  the  appropriate  fixed 
percentage  that  should  be  applied  to 
such  revenues.  AirTouch  explains  that 
this  option  would  eliminate  the  need  for 
extensive  information  exchanges 
between  the  customer's  principal 
provider  and  the  ser\'ing  provider. 
AirTouch  further  notes  that  this 
approach  would  address  the  situation  in 
which,  because  CMRS  providers  price 
air-time  usage  differently,  the  identical 
levels  of  usage  do  not  generate  uniform 
levels  of  revenues.  We  seek  comment  on 
these  assertions. 


20.  With  regard  to  how  "roaming" 
traffic  should  be  treated  for  purposes  of 
distinguishing  interstate  and  intrastate 
revenues,  CTIA  notes  that,  some  of  its 
members  have  concluded  that  the 
principal  provider  should  treat  all 
roaming  traffic  as  interstate.  CTIA 
further  states  that  some  of  its  members 
have  taken  the  position  that  calls 
forwarded  from  the  customer's  principal 
provider  to  a  serving  provider  in  the 
area  where  the  customer  is  located 
should  be  treated  as  interstate  calls.  We 
seek  comment  on  these  proposed 
simplifying  assumptions. 

ii.  Paging  Providers 

21.  Due  to  the  technical  design  of  a 
paging  system,  AirTouch  claims  that  the 
information  necessary  to  assess  the 
jurisdictional  nature  of  a  paging  call  is 
unavailable.  AirTouch  explains  that  a 
paging  network  terminates 
communications  simultaneously  at  all 
locations  in  its  service  area,  because  the 
paging  network  cannot  identify  the 
location  of  the  paging  unit.  Thus,  the 
paging  network  cannot  identify  the  area 
code  of  the  location  where  the  customer 
actually  receives  the  page.  In  light  of 
these  difficulties,  we  seek  comment  on 
any  simplifying  assumptions  that  paging 
carriers  may  adopt  in  determining  the 
percentage  of  interstate  paging  revenues 
that  they  should  report  on  the 
Worksheet.  For  example,  we  seek 
comment  on  whether  paging  providers 
should  estimate  their  level  of  interstate 
traffic  based,  at  least  in  part,  on  the 
percentage  of  customers  whose  service 
package  includes  toll-free  number 
capabilities  (e.g.,  888-,  800-,  and  877- 
numbers),  with  the  assumption  that 
these  customers  are  more  likely  to 
receive  interstate  pages.  If  a  paging 
provider  is  capable  of  distinguishing 
between  the  paging  revenues  derived 
from  its  customers  who  subscribe  to 
local  service  and  those  who  subscribe  to 
nationwide  service,  we  seek  comment 
on  whether  paging  carriers  should 
assume  that  its  nationwide  customers 
generate  more  interstate  traffic  than  the 
local  customers.  If  we  were  to  direct 
wireless  carriers  to  use  a  Commission- 
established  percentage  of  interstate 
wireless  telecommunications  revenues, 
we  seek  comment  on  whether  we 
should  establish  two  percentages,  one 
for  traffic  to  local  paging  customers  and 
one  for  traffic  to  national  paging 
customers. 

iii.  SMR  Providers 

22.  Analog  SMR  service  provides  land 
mobile  communications  and  consists  of 
at  least  one  base  station  transmitter  and 
antenna,  as  well  as  a  mobile  radio  unit. 
Analog  SMR  service  may  be 
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23.  Unlike 
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interconnected  with  the  public  switched 
telephone  network,  which  allows 
mobile  radio  units  to  hinction 
essentially  as  a  mobile  telephone,  or 
through  a  dispatch  system,  which 
allows  two-way,  over-the-air,  voice 
communications  only  between  two 
mobile  radio  units.  We  seek  comment 
on  an  appropriate  estimation  of  the 
percentage  of  interstate 
telecommunications  revenues  generated 
by  analog  SMR  providers  and  on 
whether  there  are  appropriate 
simplifying  assumptions  to  estimate  the 
percentage  of  analog  SMR  providers' 
interstate  analog  SMR  revenues.  AMTA 
states  that  some  of  the  dispatch  systems 
provide  service  exclusively  within  a 
state  and  others  provide  service  across 
state  boundaries.  AMTA  states  that,  in 
a  recent  survey  of  its  members,  63 
percent  of  the  respondents  reported  that 
iheir  coverage  areas  are  intrastate,  while 
the  remaining  37  percent  reported  the 
use  of  systems  crossing  state 
boundaries.  AMTA  also  reports  that  90 
percent  of  the  survey  respondents 
claimed  to  derive  between  zero  and  two 
percent  of  their  revenues  from  interstate 
service.  AMTA  further  notes  that  97 
percent  of  the  respondents  maintain  that 
they  are  exempt  under  the  de  minimis 
standard  from  contributing  to  the 
universal  service  support  mechanisms. 
AMTA  contends  that  "the  survey  results 
to  date  certainly  indicate  that  SMR  and 
related  services  bear  little  resemblance 
to  mass-market  mobile  telephony  such 
as  broadband  PCS  and  cellular."  We 
seek  comment  on  whether,  and  how, 
AMTA's  survey  results  may  be  used  to 
help  determine  an  appropriate 
percentage  of  analog  SMR  providers' 
interstate  analog  SMR  revenues.  We  also 
seek  comment  on  other  ways  to  arrive 
at  such  an  estimation. 

iV.  Point-to-point  Wireless  Providers 

I ;  23.  Unlike  mobile  service,  which 
transmits  a  signal  that  may  be  received 
by  any  of  the  mobile  units  within  a 
certain  area,  the  signal  that  is 
transmitted  as  part  of  fixed,  point-to- 
point  wireless  service  is  sent  directly  to 
a  fixed  location.  We  seek  comment  on 
whether  any  point-to-point  wireless 
providers  experience  difficulty  in 
reporting  their  percentage  of  interstate 
telecommunications  revenues.  If  so,  we 
seek  comment  on  ways  to  estimate  such 
carriers'  level  of  interstate 
telecommunications  revenues  derived 
from  the  provision  of  fixed,  point-to- 
'  point  service  and  on  whether  any 
simplifying  assumptions  should  be 
applied  to  this  type  of  provider.  Because 
the  service  offered  by  entities  that 
provide  wireless  telecommunications  on 
a  fixed,  point-to-point  basis  is  not 


mobile  in  nature,  such  entities' 
contribution  compliance  concerns  may 
differ  from  those  of  broadband  PCS  and 
cellular  providers. 

d.  AirTouch's  Methodology 

24.  AirTouch  states  that  its 
jurisdictional  tracking  system  is  able  to 
determine,  with  a  reasonable  degree  of 
accuracy,  whether  a  particular  cellular 
call  is  interstate  or  intrastate.  AirTouch 
explains  that  its  tracking  system 
initially  was  developed  for  state  tax 
purposes.  According  to  AirTouch,  this 
tracking  system  forweirds  data  received 
from  the  originating  switch  to  databases 
used  for  billing.  The  databases  compiled 
from  this  data  enable  AirTouch  to 
compare  the  originating  switch  location 
with  the  terminating  area  code. 
AirTouch  uses  this  capability  to 
estimate  the  percentage  of  interstate 
airtime  usage  and  then  applies  this 
percentage  to  an  estimated  level  of  total 
end-user  revenues,  which  yields  the 
amount  of  interstate  revenues.  AirTouch 
explains  that  the  total-revenues  estimate 
includes  charges  for  airtime  revenues 
and  monthly  access  charges,  less  non- 
telecommunications  revenues.  Revenues 
from  long-distance  resale,  AirTouch 
further  explains,  are  then  included  for 
purposes  of  determining  the  total 
interstate  revenues  figure  reported  on 
the  Worksheet.  We  seek  comment  on  the 
extent  to  which  wireless 
telecommunications  and  other  providers 
are  capable  of  distinguishing  their 
interstate  and  intrastate  revenues  using 
the  method  employed  by  AirTouch  or 
could,  without  substantial  difficulty, 
adopt  such  a  method.  We  seek  comment 
on  whether  wireless 
telecommunications  carriers  that  use  a 
method  similar  to  that  described  by 
AirTouch  to  identify  their  interstate 
revenues  should  be  allowed  to  do  so,  in 
the  event  that  the  Commission  adopts, 
for  universal  service  reporting  purposes, 
a  Commission-established  percentage. 

In  addition,  we  seek  comment  on 
whether,  for  purposes  of  assessing 
certain  charges,  such  as  state  universal 
service  charges  or  state  taxes,  wireless 
providers  are  already  required  to 
distinguish  their  revenues  in  a  way  that 
could  be  applied  to  their  federal 
universal  service  reporting  obligations. 

25.  AirTouch  notes  that  its  tracking 
system  may  yield  inaccurate 
information  to  the  extent  that  the 
interstate  portion  of  a  call  is  not 
recorded  when  the  call  originates  as 
intrastate  but  terminates  as  interstate 
due  to  the  customer  crossing  a  state 
boundary.  Similarly,  we  note  that  a 
tracking  system  like  the  one  employed 
by  AirTouch  also  may  yield  inaccurate 
results  when  a  call  originates  as 


interstate  and  terminates  as  intrastate 
due  to  the  customer  crossing  a  state 
boundary.  We  seek  comment  on 
whether  the  potential  inaccuracies  that 
may  arise  from  these  two  scenarios 
would,  when  taken  together,  tend  to 
cancel  each  other  out  and  thus  have  no 
measurable  effect. 

e.  Other  Issues  Surrounding  Universal 
Service  Reporting  Requirements 

26.  We  seek  comment  on  whether 
wireless  telecommunications  providers 
experience  difficulty  in  complying  with 
any  universal  service  reporting 
requirements  other  than  identifying 
their  interstate  and  intrastate  revenues, 
as  described  above.  We  also  seek 
comment  on  any  other  actions  that  the 
Commission  might  take  to  ensure  that 
wireless  telecommunications  providers 
are  treated  in  an  equitable  and 
nondiscriminatory  manner  with  respect 
to  the  universal  service  reporting  and 
contribution  obligations. 

f.  Providers  Other  Than  Wireless 
Telecommunications  Providers 

27.  In  the  previous  sections,  we 
discuss  possible  mechanisms  that 
wireless  telecommunications  providers 
could  use  in  allocating  their  wireless 
telecommunications  revenues  between 
the  interstate  and  intrastate  jurisdictions 
for  universal  service  reporting  purposes. 
We  also  seek  comment  whether  there 
are  other  types  of  providers,  such  as 
satellite  providers,  that  may  not  be  able 
to  derive  easily  from  their  books  of 
account  their  percentage  of  interstate 
and  intrastate  telecommunications 
revenues.  Parties  are  invited  to  address 
whether  the  proposals  discussed  in  this 
Further  Notice,  such  as  the  simplifying 
assumptions  discussed,  might  benefit 
other  telecommunications  providers 
that  cannot  readily  distinguish  their 
interstate  and  intrastate  revenues  for 
universal  service  reporting  purposes. 

B.  Competitive  Neutrality 

28.  In  the  Universal  Service  Order,  62 
PR  32862  (June  17,  1997),  the 
Commission  sought  to  adopt  rules  that 
would  facilitate  the  entry  of  new 
providers  and  promote  competition  in 
the  context  of  universal  service.  The 
Commission  also  sought  to  establish 
universal  service  rules  that  are 
competitively  and  technologically 
neutral.  We  seek  comment  here  on  the 
success  of  that  goal.  Specifically,  we 
seek  comment  on  the  extent  to  which 
our  rules,  in  application,  are 
accomplishing  that  goal.  We  seek 
comment  on  the  extent  to  which  our 
rules  facilitate  the  provision  of  services 
eligible  for  universal  service  support  by 
providers,  such  as  wireless 
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telecommunications  providers  and  cable 
operators,  that  historically  have  not 
supplied  such  services.  We  also  seek 
comment  on  the  extent  to  which  such 
providers  are  supplying  the  services 
supported  by  the  federal  universal 
service  support  mechanisms  to  eligible 
beneficiaries.  For  example,  we  seek 
comment  on  the  extent  to  which 
wireless  service  providers  are  supplying 
supported  services  to  eligible  schools 
and  libraries.  Similarly,  we  seek 
comment  on  the  extent  to  which  cable 
and  other  service  providers  are 
supplying  supported  services  to  entities 
eligible  for  universal  service  support. 

29.  We  also  seek  comment  on 
whether,  in  practice,  any  of  our 
universal  service  rules  discourage 
wireless  service  providers  or  cable 
service  providers  from  offering 
supported  services  to  low-income 
subscribers  and  rural,  insular,  and  high 
cost  subscribers.  We  also  seek  comment 
on  whether,  in  practice,  our  universal 
service  rules  may  favor  unfairly  one 
technology  over  another.  If  parties 
answer  these  statements  affirmatively, 
we  seek  specific  suggestions  on  how 
those  rules  could  be  amended, 
consistent  with  the  Act.  to  facilitate  the 
provision  of  services  eligible  for 
universal  service  support  by  all  eligible 
providers. 

C.  Definition  of  Basic  Service  Packages 
To  Be  Provided  by  Eligible 
Telecommunications  Carriers 

30.  We  seek  comment  on  whether 
some  amount  of  minimum  local  usage 
should  be  included  in  the  basic  service 
packages,  and  if  so.  how  to  determine 
that  local  usage  requirement.  In  light  of 
the  cost  characteristics  of  mobile 
wireless  service,  we  seek  comment  on 
how  to  define  a  basic  service  package 
with  a  local  usage  requirement  that 
presents  a  realistic  option  to  wireless 
customers.  For  example,  the  obligation 
to  provide  some  local  usage  would  be 
rendered  meaningless  if  a  wireless 
carrier  could  satisfy  that  obligation  by 
offering,  among  other  service  options,  a 
basic  service  package  containing  local 
usage  that  was  priced  hundreds  of 
dollars  higher  than  options  offered  by 
that  wireless  carrier  or  competing 
carriers,  so  that  no  one  selected  it.  Thus 
we  seek  comment  on  how  to  ensure  that 
a  local  usage  requirement  is  included  as 
part  of  an  option  that  represents  a  viable 
choice  for  consumers.  We  seek  comment 
on  whether  carriers  should  only  be 
eligible  to  receive  universal  service 
support  with  respect  to  subscribers  who 
select  a  basic  service  package  that 
includes  a  certain  amount  of  local  usage 
without  additional  charge. 
Alternatively,  we  seek  comment  on 


whether  carriers  should  only  be  eligible 
to  receive  universal  service  support  if  a 
certain  percentage  of  their  subscribers 
subscribe  to  a  basic  service  package  that 
includes  a  certain  amount  of  flat-rated 
local  usage,  because  that  would  indicate 
that  such  package  presented  a  viable 
option  to  customers. 

31.  We  also  seek  comment  on  whether 
we  should  require  eligible 
telecommunications  carriers  to  include 
some  fixed  number  of  minutes  of  use 
per  month  as  part  of  the  basic  universal 
service  package,  or  whether  we  should 
require  some  minimum  number  of  calls. 
We  note  that  the  cost  of  a  call  for 
wireless  carriers  may  vary  depending  on 
its  duration  and  on  whether  it  is  made 
during  peak  calling  hours.  These  factors 
may  be  less  significant  for  wireline 
carriers.  Therefore,  we  seek  comment  on 
whether  we  should  establish  different 
requirements  for  different  types  of 
carriers,  and  whether  we  should  give 
carriers  the  option  of  offering  either  a 
minimum  number  of  minutes  or  a 
minimum  number  of  calls  in  their  basic 
service  package. 

32.  We  seek  comment  on  how  much, 
if  any,  local  usage  to  require  carriers  to 
offer  in  such  a  basic  service  package  in 
order  to  be  eligible  for  universal  service 
support.  According  to  the  Statistics  of 
Common  Carriers,  telephone  customers 
make,  on  average,  135  local  calls  per 
month  per  access  line.  This  average 
varies  from  52  local  calls  per  month  in 
Maine  to  210  local  calls  per  month  in 
Louisiana.  Other  sources  report  that 
cellular  customers  average  150  minutes 
of  use  per  month,  and  broadband  PCS 
customers  average  250  minutes  of  use 
per  month.  The  cellular  and  broadband 
PCS  numbers  are  expected  to  increase  in 
the  future.  We  seek  comment  on 
whether  we  should  base  the  amount  of 
local  usage  that  a  carrier  must  offer,  at 
least  in  part,  on  average  usage  rates. 
Commenters  that  argue  that  no  level  of 
local  usage  should  be  required  should 
explain  why  such  a  requirement  would 
not  be  necessary  to  meet  the  goals  of 
universal  service.  We  encourage  such 
commenters  to  suggest  alternative 
approaches  that  will  promote  universal 
service  goals. 

33.  We  also  seek  comment  on  how  we 
should  determine  what  constitutes  local 
usage.  We  note  that  wireless  and 
wireline  carriers  may  treat  different  sets 
of  calls  as  "local."  The  boundaries  of 
the  local  calling  areas  for  wireline 
carriers  and  service  areas  for  eligible 
telecommunications  carriers  are  set  by 
the  states,  and  the  value  of  a  particular 
local  usage  requirement  will  depend  in 
part  on  the  size  of  the  area  encompassed 
by  the  local  calling  area,  which  may 
vary  from  state  to  state.  We  seek 


comment  on  whether,  and  how,  to 
account  for  differences  in  the  size  of 
local  calling  areas.  We  se«k  comment  on 
whether  we  should  vary  the  amount  of 
local  usage  that  carriers  must  offer 
depending  on  the  size  of  their  local 
calling  areas.  We  note  that  the  California 
PUC  suggested  in  the  initial  rulemaking 
that  we  include  a  minimum  of  three 
dollars  worth  of  local  usage.  We  seek 
guidance  from  the  states  on  the  level  of 
local  usage  that  we  should  require  from 
eligible  carriers  serving  their  residents, 
given  the  size  of  the  local  calling  areas 
and  the  basic  service  packages  that  they 
have  established,  recognizing  that  local 
calling  areas  may  be  different  for 
customers  of  wireline  and  wireless 
carriers.  We  further  seek  comment  on 
whether  the  local  usage  requirement  we 
establish  should  be  the  same  for 
business  and  residential  users. 

II.  Procedural  Matters  and  Ordering 
Clauses 

A.  Ex  Parte  Presentations 

34.  This  is  a  permit-but-disclose 
notice-and-comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  rules. 

B.  Initial  Regulatory  Flexibility  Analysis 

35.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Further  Notice.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of 
this  Further  Notice,  and  should  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Commission  will  send  a  copy 
of  this  Further  Notice,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA)  in  accordance  with  the  RFA.  See 

5  U.S.C.  603(a). 

36.  Need  for  and  Objectives  of  the 
Proposed  Rules.  In  light  of  the  concerns 
raised  by  wireless  telecommunications 
providers  regarding  the  difficulties     - 
associated  with  distinguishing  their 
interstate  and  intrastate  revenues  for 
universal  service  reporting  purposes, 
the  Commission  tentatively  concludes 
that  it  should  provide  such  providers 
with  specific  guidance  on  how  to 
separate  their  interstate  and  intrastate 
revenues.  Therefore,  the  Commission 
seeks  comment  in  this  Further  Notice  on 
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how  wireless  telecommunications 
providers  should  separate  their 
interstate  and  intrastate  revenues  for 
I  purposes  of  universal  service  reporting. 
The  Commission  sets  forth  and  seeks 
comment  on  proposed  methodologies 
and  simplifying  assumptions  that  could 
be  used  by  wireless  telecommunications 
providers  to  distinguish  between  their 
interstate  and  intrastate  revenues.  Until 
We  issue  final  rules  regarding  the 
mechanisms  that  wireless 
telecommunications  providers  should 
Use  in  allocating  their  revenues  between 
the  interstate  and  intrastate 
Jurisdictions,  we  provide  such  providers 
with  interim  guidelines  for  reporting  on 
the  Worksheet  their  percentage  of 
interstate  telecommunications  revenues. 
The  Commission  also  seeks  comment  on 
whether,  from  the  perspective  of 
wireless  providers,  which  historically 
have  not  supplied  services  eligible  for 
universal  service  support,  our  universal 
service  rules  are  competitively  neutral, 
especially  with  regard  to  the  schools 
end  libraries  program.  Finally,  we  seek 
comment  on  the  definition  of  the  basic 
service  packages  that  carriers  must  offer 
In  order  to  be  eligible  to  receive 
universal  service  support. 

37.  Legal  Basis.  The  proposed  action 
is  supported  by  §§  4(i),  4(j),  201-205. 
254,  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  154(j),  201-205,  254,  and  403. 

38.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
Further  Notice  will  Apply. 

39.  Radiotelephone  (Wireless) 
Carriers.  The  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies. 

I  According  to  the  SBA's  definition,  a 
:  small  business  radiotelephone  company 
;  is  one  employing  fewer  than  1,500 
persons.  The  Census  Bureau  reports  that 
there  were  1,176  such  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  Census  Bureau  also 
reported  that  1,164  of  those 
radiotelephone  companies  had  fewer 
than  1,000  employees.  Thus,  even  if  all 
of  the  remaining  12  companies  had 
more  than  1,500  employees,  there 
would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
and  operated.  We  do  not  have 
information  on  the  number  of  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  radiotelephone  carriers 
and  service  providers  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  1,164 
small  entity  radiotelephone  companies 


that  may  be  affected  by  the  proposals 
included  in  this  Further  Notice. 

40.  Cellular  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
cellular  services.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
radiotelephone  (wireless)  companies 
(SIC  4812).  The  most  reliable  source  of 
information  regarding  the  number  of 
cellular  service  carriers  nationwide  of 
which  we  are  aware  is  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  the  most  recent  data,  792 
companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  We  have  no  information  on  the 
number  of  carriers  that  are  not 
independently  owned  and  operated,  nor 
on  those  that  have  more  than  1,500 
employees,  and  thus  are  unable  a1  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  792  small  entity  cellular 
service  carriers  that  may  be  affected  by 
the  proposals  included  in  this  Further 
Notice. 

41.  Paging  Providers.  The 
Commission  has  proposed  a  two-tier 
definition  of  small  businesses  in  the 
context  of  auctioning  geographic  area 
paging  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier 
Paging  services.  Under  the  proposal,  a 
small  business  will  be  defined  as  either 
(1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million;  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  Since  the 
SBA  has  not  yet  approved  this 
definition  for  paging  services,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1.500  persons.  At  present, 
there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to 
Telecommunications  Industry  Revenue 
data,  there  were  172  "paging  and  other 
mobile"  carriers  reporting  that  they 
ertgage  in  these  services.  Consequently, 
the  Commission  estimates  that  there  are 
fewer  than  172  small  paging  carriers. 
The  Commission  estimates  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 


42.  Broadband  PCS  Licen^  p 

broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F.  The  Commission  has  defined 
"small  entity"  in  the  auctions  for  Blocks 
C  and  F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  This 
definition  of  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  blocks  A  through  F.  Of 
the  qualified  bidders  in  the  C  and  F 
block  auctions,  all  were  entrepreneurs. 
Entrepreneurs  vvas  defined  for  these 
auctions  as  entities,  together  with 
affiliates,  having  gross  revenues  of  less 
than  $125  million  and  total  assets  of  less 
than  $500  million  at  the  time  the  FCC 
Form  175  application  was  filed.  Ninety 
bidders,  including  C  block  reauction 
winners,  won  493  C  block  licenses  and 
88  bidders  won  491  F  block  licenses. 
For  purposes  of  this  IRFA.  the 
Commission  assumes  that  all  of  the  90 
C  block  broadband  PCS  licensees  and  88 
F  block  broadband  PCS  licensees,  a  total 
of  178  licensees,  are  small  entities. 

*43.  Narrowband  PCS  Licensees.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
besinesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  MTA  and  BTA 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
IV^TA  licenses  and  2.958  BTA  licenses 
will  be  awarded  in  the  auctions.  Given 
that  nearly  all  radiotelephone 
companies  have  no  more  than  1.500 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  MTA  and 
BTA  narrowband  licensees  can  be  made, 
the  Commission  assumes,  for  purposes 
of  this  IRFA.  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

44.  220  MHz  radio  services.  Since  the 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  220  MHz  radio 
services,  it  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
mt)re  than  1,500  persons.  With  respect 
to  the  220  MHz  services,  the 
C9mmission  has  proposed  a  two-tiered 
definition  of  small  business  for 
purposes  of  auctions:  (1)  for  Economic 
Area  (EA)  licensees,  a  firm  with  average 
annual  gross  revenues  of  not  more  than 
$6  million  for  the  preceding  three  years; 
and  (2)  for  regional  and  nationwide 
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licensees,  a  firm  with  average  annual 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  years. 
Given  that  nearly  all  radiotelephone 
companies  employ  no  more  than  1,500 
employees,  for  purposes  of  this  IRFA 
the  Commission  will  consider  the 
approximately  3,800  incumbent 
licensees  as  small  businesses  under  the 
SBA  definition. 

45.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Rural  Radiotelephone  Service, 
which  is  defined  in  Section  22.99  of  the 
Commission's  Rules.  A  subset  of  the 
Rural  Radiotelephone  Service  is  BETRS, 
or  Basic  Exchange  Telephone  Radio 
Systems.  Accordingly,  we  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  fewer  than  1,500 
persons.  There  are  approximately  1,000 
Hcensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  qualify  as  small  under  the 
SBA's  definition  of  a  small  business. 

46.  Specialized  Mobile  Radio  (SMR) 
Licensees.  Pursuant  to  47  CFR 
90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entity" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  the  SBA. 
The  proposals  included  in  this  Further 
Notice  may  apply  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million. 

47.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  and  900  MHz  SMR  band. 
There  were  60  winning  bidders  who 
qualified  as  small  entities  in  the  900 
MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of 
geographic  area  SMR  licensees  affected 
by  the  rule  adopted  includes  these  60 
small  entities.  In  the  800  MHz  SMR 
auction,  there  were  524  licenses  won  by 
winning  bidders,  of  which  38  licenses 
were  won  by  small  or  very  small 
entities. 

48.  Wireless  Communications 
Services  (WCS).  WCS  is  a  wireless 
service,  which  can  be  used  for  fixed, 
mobile,  radiolocation,  and  digital  audio 
broadcasting  satellite  uses.  The 


Commission  defined  "small  business" 
for  the  WCS  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years. 
The  Commission  auctioned  geographic 
area  licenses  in  the  WCS  service.  There 
were  seven  winning  bidders  who 
qualified  as  very  small  business  entities 
and  one  small  business  entity  in  the 
WCS  auction.  Based  on  this 
information,  the  Commission  concludes 
that  the  number  of  geographic  area  WCS 
licensees  affected  include  these  eight 
entities. 

49.  Description  of  Projected 
Reporting,  Record  keeping,  and  Other 
Compliance  Requirements.  Section 
254(d)  states  "that  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  shall  make  equitable  and 
nondiscriminatory  contributions" 
toward  the  preservation  and 
advancement  of  universal  service. 
Under  the  Commission's  rules,  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services  and  some  providers  of 
interstate  telecommunications  are 
required  to  contribute  to  the  universal 
service  support  mechanisms. 
Contributions  for  support  for  programs 
for  high  cost  areas  and  low-income 
consumers  are  assessed  on  the  basis  of 
interstate  and  international  end-user 
telecommunications  revenues. 
Contributions  for  support  for  programs 
for  schools,  libraries,  and  rural  health 
care  providers  are  assessed  on  the  basis 
of  interstate,  intrastate,  and 
international  end-user 
telecommunications  revenues. 
Contributors  are  required  to  submit 
information  on  the  Universal  Service 
Worksheet  regarding  their  end-user 
telecommunications  revenues. 
Contributors  are  required  to  distinguish 
between  their  interstate  and  intrastate 
revenues. 

50.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered.  Throughout  this  Further 
Notice,  we  seek  comment  on 
alternatives  that  will  reduce  the  impact 
on  entities  affected  by  these  proposals. 
We  tentatively  conclude  that  we  should 
adopt  a  surrogate  percentage  that  would 
represent  the  percentage  of  interstate 
telecommunications  revenues  reported 
by  certain  carriers.  We  believe  that  this 
tentative  conclusion  greatly  minimizes 
the  administrative  burden  on  those 
small  carriers  that  experience  difficulty 
in  identifying  their  interstate  and 
intrastate  revenues.  We  also  seek 
comment  on  a  number  of  other 
simplifying  assumptions  that  certain 
carriers  would  apply  in  estimating  their 


percentage  of  interstate 
telecommunications  revenues.  Some  of 
these  proposals  may  impose  more 
administrative  burdens  on  certain 
carriers  than  others.  We  therefore  seek 
comment  on  the  level  of  administrative 
burden  that  these  proposals  would 
impose  and,  in  the  event  that  such 
proposals  were  adopted,  on  ways  in 
which  to  reduce  the  level  of 
administrative  burden  that  they  may 
impose.  We  particularly  encourage 
parties  to  submit  proposals  that  will 
reduce  the  administrative  burden  on 
carriers  in  separating  their  interstate  and 
intrastate  revenues. 

51.  Federal  Rules  That  May  Overlap, 
Duplicate  or  Conflict  with  the  Proposed 
Rule.  None. 

52.  It  is  furthered  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

C.  Instructions  for  Filing  Comments 

53.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to  :  Sheryl  Todd, 
Accounting  Policy  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2100  M 
St.,  NW.,  Room  8611,  Washington.  DC 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  submitted 
in  "read  only"  mode.  The  diskette 
should  be  clearly  labelled  with  the 
commenter's  name,  proceeding 
(including  the  lead  docket  number  in 
this  case.  Docket  No.  96-45),  type  of 
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pleading  (comment  or  reply  comment), 
date  of  submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service. 
Inc..  1231  20th  Street.  NW., 
Washington.  DC  20036. 

D.  Ordering  Clauses 

54.  It  is  ordered,  pursuant  to  sections 
11,  4(i)  and  (j).  201-209.  218-222,  254, 
and  403  of  the  Communications  Act,  as 
amended,  47  U.S.C.  151.  154(i).  154(j). 
201-209,  218-222,  254.  and  403  that 
this  Further  Notice  of  Proposed 
Rulemaking  is  hereby  adopted  and 
comments  are  requested  as  described 
above. 

55.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  98-4813;  Notice  1] 

RIN2127-AF75 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Supplementary  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  proposes 
amendments  to  Standard  No.  108.  the 
Federal  motor  vehicle  safety  standard 
on  lighting,  which  are  intended  to 
harmonize  the  geometric  visibility 
requirements  of  the  United  States  for 


signal  lamps  and  reflectors  with  those  of 
the  Economic  Commission  for  Europe 
(ECE).  Harmonization  of  motor  vehicle 
safety  regulations  worldwide,  without 
reducing  safety,  would  allow 
manufactuftrs  to  produce  products  in 
compliance  with  a  single  world  vehicle 
standard  rather  than  several,  thus 
reducing  costs  and  improving  the  flow 
of  trade. 

The  amendments  proposed  would 
adopt  either  the  ECE  geometric  visibility 
specifications  or  those  of  the  Society  of 
Automotive  Engineers  (SAE),  as  an 
option  to  the  present  requirements.  One 
of  these  specifications  would  be  chosen 
for  inclusion  in  the  final  rule. 
Mandatory  compliance  with  the  chosen 
specification  would  be  required 
approximately  five  years  after  issuance 
of  the  final  rule. 

This  action  responds  to  comments  to 
a  notice  of  proposed  rulemaking 
published  on  this  subject  in  1995. 
which  implemented  the  grant  of  a 
petition  for  rulemaking  submitted  by  the 
Croupe  de  Travail  Bruxelles  1952. 
DATES:  Comments  are  due  March  10. 
1999. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  indicated  above  and 
be  submitted  to:  Docket  Management. 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  (Docket  hours 
are  from  10:00  a.m.  to  5:00  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Van  Iderstine,  Office  of  Safety 
Performance  Standards,  NHTSA  (Phone: 
202-366-5275;  FAX:  202-366-4329). 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  notice  of  proposed 
rulemaking  is  based  upon  a  notice  of 
proposed  rulemaking  (NPRM)  published 
on  October  26.  1995  (60  FR  54833, 
Docket  No.  95-72;  Notice  1).  The  reader 
is  referred  to  that  notice  for  further 
background  on  this  rulemaking  action. 

Harmonization  of  Geometric  Visibility 
Requirements 

As  the  NPRM  explained,  the  Croupe 
de  Travail  Bruxelles  1952  ("GTB")  is 
composed  of  vehicle  and  lamp 
manufacturers  from  Europe,  Japan,  and 
the  United  States.  GTB  is  an  advisory 
group  for  the  two  organizations 
operating  under  the  United  Nations' 
Economic  Commission  for  Europe  (ECE) 
that  are  involved  in  establishing  motor 
vehicle  lighting  standards:  the  Meeting 
of  Experts  on  Lighting  and  Light 
Signalling  (GRE)  and  the  Working  Party 
on  the  Construction  of  Motor  Vehicles 
(WP29). 

GTB  is  seeking  to  "harmonize"  the 
geometric  visibility  requirements  of  the 
United  States  and  Europe  through 
petitioning  NHTSA  for  an  amendment 


to  Standard  No.  108.  and  petitioning 
GRE  and  WP29  for  amendments  to  ECE 
Regulation  No.  48  Uniform  Provisions 
Concerning  the  Approval  of  Vehicles 
With  Regard  to  the  Installation  of 
Lighting  and  Light-Signalling  Devices 
("ECE  R48").  specifically  ECE  R48.01. 
Under  present  lighting  regulations, 
motor  vehicle  manufacturers  must 
produce  four  different  lighting  packages 
for  the  same  vehicle  in  order  for  it  to  be 
sold  in  the  United  States,  the  United 
Kingdom,  continental  Europe,  and 
Japan.  Harmonizing  these  lighting 
requirements,  without  reducing  safety, 
would  reduce  costs  to  manufacturers 
and  purchasers,  and  improve  the  flow  of 
trade. 

In  its  petition  of  June  15,  1994.  GTB 
asked  NHTSA  to  amend  or  introduce 
geometric  visibility  requirements  for  the 
following  lamps  and  reflectors:  backup 
lamps,  front  and  rear  turn  signal  lamps, 
stop  lamps  including  the  center  high- 
mounted  stop  lamp,  parking  lamps, 
taillamps,  rear  fog  lamps,  reflectors 
(front,  intermediate,  side,  and  rear), 
marker  lamps  (front,  intermediate,  and 
side),  and  daytime  running  lamps.  The 
petition  noted  that  rear  fog  lamps  are 
not  presently  included  in  Standard  No. 
108,  and  that  many  items  of  lighting 
equipment  are  not  presently  subject  to 
geometric  visibility  requirements. 

The  NPRM  explained  that  "geometric 
visibihty"  is  not  a  defined  term  in 
Standard  No.  108.  It  refers  to  the 
visibility  of  a  lamp  or  reflector  mounted 
on  g  vehicle  through  a  range  of  viewing 
angles  from  left  to  right,  and  from  up  to 
down,  with  reference  to  the  lens 
centerpoint  (e.g.,  from  45  degrees  left  to 
45  degrees  right).  With  the  exception  of 
the  center  high-mounted  stop  lamp 
(S5.1.1.27),  the  geometric  visibility 
requirements  for  motor  vehicle  lamps 
are  hot  set  out  in  full  in  the  text  of 
Standard  No.  108,  but  are  contained  in 
related  SAE  Standards  that  have  been 
incorporated  by  reference  in  Standard 
No.  108.  SAE  requirements  are  not 
uniform  and  were  adopted  on  an  ad  hoc 
basis. 

The  changes  that  GTB  requested 
would  affect  passenger  cars  only,  and 
would  expand  the  range  of  visibility 
requirements  for  many  lamps,  especially 
turn  signal  lamps  and  parking  lamps. 
GTB  believed  that  a  majority  of  vehicles 
being  sold  in  the  United  States  in  1994 
already  met  the  requirements.  For  those 
that  do  not.  the  petitioner  suggested  that 
"the  necessary  design  changes  should 
not  be  difficult  to  implement,  assuming 
that  adequate  lead  time  is  provided." 
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The  Amendments  That  NHTSA 
Proposed  in  1995 

The  NPRM  proposed  a  new  paragraph 
S5.1.1.30,  applicable  to  the  vehicles 
covered  by  Tables  III  and  IV  (i.e.,  those 
less  than  2032  mm  (80  inches)  in  overall 
width).  Proposed  S5.1.1.30  would  allow 
continued  conformance  to  any  visibility 
requirements  existing  in  Standard  No. 
108  or  a  requirement  for  the  "geometric 
visibility  of  at  least  12.5  square 
centimeters  for  the  light-emitting 
surface  through  a  field  of  view  as 
indicated  in  Table  V,  except  for  side 
marker  lamps  and  reflex  reflectors 
which  have  no  area  requirement." 
Although  the  petitioner  did  not  request 
a  phaseout  of  the  existing  requirements, 
the  agency  proposed  that  the  existing 
requirements  be  phased  out  in  favor  of 
the  harmonized  requirements  after  two 
years,  as  part  of  its  effort  to  promote  the 
compatibility  of  standards  worldwide. 
The  definition  of  "Light-emitting 
Surface"  that  appears  in  SAE  Standard 
J387  "Terminology,  Motor  Vehicle 
Lighting"  would  be  added  and  defined 
to  mean  "that  part  of  the  exterior  surface 
of  the  lens  that  encloses  the  light  source 
and  is  required  for  conformance  with 
photometric  and  colorimetric 
requirements."  This  definition  was 
deemed  necessary  because  the  term 
appeared  in  the  proposed  requirement. 

The  NPRM  would  have  added  new 
Table  V  to  cover  15  items  of  lighting 
equipment  (lamps  and  reflectors), 
including  rear  fog  lamps.  While  a  rear 
fog  lamp  is  not  required  by  Standard 
No.  10&7if  a  manufacturer  chooses  to 
provide  one.  the  lamp  would  be 
required  to  meet  the  geometric  visibility 
requirements  (but  no  other  requirements 
would  apply  at  the  present  time). 

The  visibility  requirements  were 
expressed  with  relation  to  the 
Horizontal  (H)  and  Vertical  (V)  axes  of 
the  lamp  or  reflector.  As  an  example, 
the  geometric  visibility  requirement  for 
a  front  turn  signal  lamp  would  be  that 
it  should  be  seen  through  a  range  from 
minus  45  degrees  to  plus  45  degrees  at 
Horizontal,  and  minus  15  degrees  to 
plus  15  degrees  at  Vertical. 

NHTSA,  however,  did  not  propose  to 
adopt  ECE's  backup  lamp  geometric 
visibility  requirements  because  of  a 
possibly  adverse  effect  on  safety. 
Standard  No.  108  requires  that  the 
center  of  the  backup  lamp  lens  be  seen 
from  anywhere  on  a  vertical  transverse 
plane  located  3  feet  behind  the  vehicle 
and  extending  3  feet  on  either  side  of 
the  vehicle,  starting  from  2  feet  and 
ending  at  6  feet  above  the  road  surface. 
For  a  minivan  whose  backup  lamps  are 
about  33  inches  above  the  road  surface. 
Standard  No.  108's  requirements  creates 


upward  visibility  angles  greater  than  45 
degrees.  For  passenger  cars  with  lower 
lamp  heights,  the  angles  are  even  larger. 
Allowing  these  angles  to  be  as  small  as 
ECE's  15  degrees  upward  would  allow 
a  significant  reduction  in  the  ability  of 
a  pedestrian  to  see  the  lamp's  signal. 

In  its  efforts  to  promote  worldwide 
compatibility  of  standards,  NHTSA  also 
proposed  to  allow  amber  as  an  optional 
color  for  rear  side  marker  lamps  and 
reflectors,  in  addition  to  the  red  which 
has  been  required  for  vehicles  sold  in 
the  United  States. 

Another  aspect  of  motor  vehicle 
lighting  that  NHTSA  thought  could  be 
appropriate  for  harmonization  was  the 
regulation  of  front  and  rear  fog  lamps. 
These  are  not  items  of  motor  vehicle 
equipment  mandated  by  Standard  No. 
108.  They  are  regulated  by  the  States  as 
each  jurisdiction  deems  appropriate. 
NHTSA  had  no  information  as  to  the 
extent  that  European  and  Japanese 
manufacturers  must  modify  the  fog 
lamps  and  their  installations  on  their 
vehicles  in  order  to  meet  the  regulations 
of  the  States.  The  NPRM  asked  whether 
NHTSA  should  assert  its  jurisdiction 
over  that  aspect  of  motor  vehicle 
equipment  performance  and  specify 
performance  requirements  (in  addition 
to  geometric  visibility)  for  front  and  rear 
fog  lamps  as  optional  equipment,  that 
would  preempt  State  regulations  and 
could  afford  windows  of  harmonization 
with  the  ECE  standards.  The 
performance  requirements  that  appeared 
appropriate  to  NHTSA  were  those  of 
SAE  Standard  J583  JUN93  "Front  Fog 
Lamps"  and  SAE  Standard  J1319  JUN93 
"Fog  Tail  Lamp". 

Responses  to  the  1995  Proposal;  the 
1998  SNPRM 

There  were  25  commenters  to  the 
notice:  GTB  (the  petitioner),  Truck 
Safety  Equipment  Institute  (TSEI), 
Nissan  N.A.,  Osram-Sylvania  (O-S), 
David  Cameron  of  Embry-Riddle  Aero. 
Univ.  (Cameron),  Chrysler  Corporation 
(Chrysler),  Advocates  for  Auto  and 
Highway  Safety  (Advocates).  Mercedes- 
Benz  of  N.A.  (MBNA),  GE  Lighting  (GE), 
Koito  Mfg.  Co.  (Koito),  Fiat  Auto  R&D 
U.S.A.  (Fiat),  Porsche  Cars  North 
America  (Porsche),  American  Honda 
Motor  Co.  (Honda),  Ichikoh  Industries 
(Ichikoh),  Wisconsin  DOT  (WDOT), 
United  States  Motorcycle  Manufacturers 
Association  (USMMA),  Sierra  Products 
(Sierra),  Hella  Inc.  (Hella),  Volvo  Cars  of 
N.A.  (Volvo),  Volkswagen  (VW),  G.J.M. 
Meekel  (Chairman,  GRE),  and  the 
American  Automobile  Manufacturers 
Association  (AAMA). 

Front  and  rear  fog  lamps:  On  the  issue 
of  federal  regulation  of  front  and  rear  fog 
lamps,  those  who  commented  were 


unanimous  in  their  support  for 
regulation.  This  issue  has  been 
addressed  separately  by  a  termination 
notice  to  assure  NHTSA  the  freedom  to 
pursue  efforts  with  industry  to  achieve 
internationally  harmonized  performance 
that  can  be  adopted  in  the  future  in  the 
lighting  standard  (62  FR  8883,  February 
27,  1997). 

Amber  color  for  rear  side  marker  and 
reflex  reflectors:  There  was  significantly 
mixed  opinion  on  whether  amber 
should  be  an  alternative  to  red  as  a  color 
for  rear  side  marker  and  reflex 
reflectors.  TSEI  strongly  opposed 
allowing  amber  for  side-mounted 
devices  at  the  rear,  especially  for  large 
trucks.  It  argued  that  at  night  the  only 
true  indicator  of  the  end  of  the  vehicle 
is  a  red  lamp  at  the  end  of  a  string  of 
amber  lamps  down  the  side  of  the 
vehicle.  The  agency  agrees  that  this  is 
an  important  point  and  that  it  ought  to 
be  especially  cautious  in  permitting  a 
color  change  for  rear  side  markers  and 
reflex  reflectors  on  large  vehicles  or 
trailers. 

Cameron  did  not  specifically 
comment  for  or  against  this  proposal. 
However,  he  argued  that  the  only  red 
lamps  on  a  vehicle  should  be  stop  lamps 
and  that  all  other  lamps  could  be  white 
or  amber.  This  infers  he  would  support 
amber  for  the  rear  side  marker  lamps 
and  reflectors. 

AAMA  agreed  with  amber  as  a  rear 
marker  color  for  light  duty  vehicles  and 
saw  no  safety  issues  involved  with  the 
change. 

Advocates  strongly  opposed  allowing 
amber,  stating  that  there  are  no  data  on 
which  to  make  such  a  monumental 
change  to  safety  policy,  and  suggested  a 
supplemental  NPRM  that  would  discuss 
the  issue  in  depth.  The  agency  does  not 
agree  that  there  were  no  data  presented 
supporting  the  proposal.  There  is  a 
research  report  titled  "Side  Marker 
Lamps  for  Passenger  Cars",  TNO 
Defense  Research,  TM  1994  C-14,  by  Jan 
Theeuwes  and  J.W.A.M.  Alferdink.  The 
report  supports  the  use  of  a  system  of 
front  and  rear  amber  side  marker  lamps. 
It  studied  the  likelihood  of  vehicles 
with  amber  markers  being  recognized 
earlier  than  non-amber-equipped 
vehicles,  and  concluded  that  there 
would  be  a  safety  benefit. 

Notwithstanding  this  report,  NHTSA 
believes  that  a  significant  change  in  the 
standardized  signals  used  by  vehicles  in 
the  United  States  for  many  years  should 
be  accompanied  by  additional 
supportive  data.  The  study  cited  above 
does  not  contain  data  indicating 
whether  it  is  important  for  drivers  to 
know  which  end  of  a  vehicle  is  about 
to  emerge  into  their  path.  That  is  the  key 
issue  here. 


Geometric  1 
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Additionally,  the  European  system  of 
all-amber  side  marker  lamps  and  reflex 
reflectors  is  very  different  from  the  U.S. 
system  of  amber  at  the  front  (and  at 
intermediate  positions  on  long  vehicles] 
and  red  at  the  rear.  Only  vehicles  longer 
than  6  meters  (19.5  ft.)  in  Europe  are 
required  to  have  side  marker  lamps  and 
reflex  reflectors.  For  all  other  vehicles, 
these  devices  are  optional.  Because  of 
this,  the  European  vehicle  fleet  has 
virtually  no  light  duty  vehicles  with 
side  marker  lamps  and  reflectors.  Even 
when  fitted,  the  moimting  location  is 
appreciably  different  than  in  the  U.S.  hi 
Europe,  the  devices  must  be  located  in 
the  first  third  of  the  vehicle  on  the  side 
and  in  the  last  third  of  the  vehicle  on 
the  side.  This  contrasts  significantly 
with  the  requirement  of  Standard  No. 
108  that  the  devices  be  located  as  far 
forward  or  as  far  rearward  as 
practicable. 

Given  these  major  differences  and  the 
lack  of  data  noted  above,  NHTSA  has 
decided  to  terminate  rulemaking  that 
would  allow  an  option  of  providing 
amber  rear  side  marker  lamps  and 
reflectors. 

Geometric  Visibility 

The  NPRM  proposed  to  add  most  of 
the  harmonized  geometric  visibility 
requirements  requested  by  GTB. 
However,  the  agency  did  not  propose  to 
incorporate  the  intensity  measiuement 
method  for  determining  geometric 
visibiUty  that  is  currently  used  in  ECE 
Regulation  48.  histead,  NHTSA 
proposed  to  determine  geometric 
visibility  based  on  a  projected  lens  area 
measurement  method,  which  is  the 
approach  long  used  in  Standard  No. 
108.  As  noted  above,  the  agency  had 
decided  not  to  reference  Regulation  48 
in  its  proposal. 

All  but  one  of  the  commenters  agreed 
that  the  proposed  GTB  alternative 
geometric  visibility  requirements  would 
be  acceptable  as  an  alternative. 
However,  many  commented  that 
NHTSA  should  have  proposed  to  have 
the  ECE  intensity  measiuement  method 
as  an  alternative  method  to  the 
proposed  area  measurement  method  as 
a  way  of  determining  geometric 
visibiUty.  Others  noted  that  the  current 
SAE  standards  have  different  and 
smaller  angles  of  geometric  visibility  for 
turn  signal  and  parking  lamps,  and  for 
reflex  reflectors.  Advocates  did  not 
agree  with  the  proposal  and  asked  for  a 
supplemental  NPRM  that  would  discuss 
the  issues  in  depth. 

Mercedes,  Koito,  Fiat,  Honda, 
Ichikoh,  Sierra,  GTB,  Volvo, 
Volkswagen,  Meckel,  and  AAMA  all 
asked  the  agency  to  include  the  ECE 
intensity  measurement  method  as  an 


alternative  method  of  determining 
geometric  visibiUty.  Essentially,  this 
method  determines  the  geometric 
visibiUty  of  a  lamp  by  measuring  the 
intensity  of  the  lamp's  illumination 
throughout  the  range  of  the  defined 
geometric  visibility  angles.  To 
determine  compliance,  a  test  of 
intensity  is  performed  with  the  test 
lamp  installed  in  the  vehicle  or  an 
appropriate  part  thereof  to  assiue  that 
the  intensity  is  available  at  the  pertinent 
locations,  irrespective  of  the  remainder 
of  the  vehicle  body  design  and  its 
potential  for  blocldng  the  signal.  In 
Europe,  this  typically  entails  having  a 
working  prototype  or  production  lamp 
and  testing  it  on  a  real  or  simulated 
vehicle  body.  Testing  cannot  be 
conducted  imtil  after  significant 
development  and  prototyping  of  both 
the  lamp  and  vehicle  are  completed. 

The  intensity  measurement  method 
contrasts  with  the  area  measurement 
method,  long  used  in  Standard  No.  108. 
This  method  specifies  a  minimum 
projected  luminous  lens  area  of  the 
lamp  as  instaUed  on  the  vehicle  which 
must  be  seen  throughout  the  prescribed 
visibility  angles.  WMle  testing  can  be 
performed  on  a  prototype  vehicle  as  in 
the  European  method,  the  advantage  of 
the  American  method  is  that 
compUance  can  be  judged  by  the 
manufacturer  by  using  only  computer- 
generated  engineering  drawings  at  a 
time  in  the  vehicle  development  stage 
long  before  any  actual  hardware  is 
produced.  This  helps  achieve  a  greater 
certainty  of  production  compliance  and 
fewer  running  changes  than  the  use  of 
the  intensity  measurement  method. 

TSEI  recommended  that  NHTSA 
adopt  the  contemporary  SAE  standards 
for  geometric  visibility  performance, 
instead  of  a  version  of  the  ECE 
requirements.  The  SAE  standard 
permits  the  manufacturer  to  choose  a 
geometric  visibiUty  either  based  on  area 
or  on  intensity,  but  specifies  an  inboard 
(toward  the  center  of  the  vehicle)  angle 
for  turn  signals  and  parking  lamps  of  20 
degrees  and  not  45  degrees  as  in  the 
European  standard  and  GTB's  requested 
table  (the  comments  of  Nissan  and 
O-S  agreed).  TSEI  also  recommended 
deletion  of  reflex  reflectors  from  the 
proposal  because  it  considers  the  45 
degree  horizontal  angle  to  be  too  large. 

The  issue  of  adopting  contemporary 
standards  is  timely,  because  the  agency 
intends  to  incorporate  the  latest 
versions  of  all  currently  referenced  and 
subreferenced  SAE  standards  in  a 
comprehensive  revision  of  Standard  No. 
108  to  be  proposed  late  in  1998.    ■ 
Consequently,  the  agency  will  need  to 
decide  whether  to  require  the  SAE 
angles  or  the  GTB/ECE  angles  and 


whether  or  when  they  should  become 
mandatory.  It  is  not  necessary  for  this 
supplemental  NPRM  to  decide  this 
issue,  but  only  to  propose  that  the  SAE 
values  be  considered  as  well  as  the 
GTB/ECE  values.  The  SAE  values  are 
similar  to  the  GTB/ECE  values  except 
for  the  turn  signal  lamps,  parking  lamps, 
and  reflex  reflectors  as  mentioned 
above.  With  adequate  lead  time  either 
the  SAE  values  or  the  GTB/ECE  values 
could  become  mandatory,  with  the 
GTB/ECE  values  for  those  lamps  sUghtly 
more  difficult  to  meet  because  of 
aerodynamically  shaped  front-ends  of 
vehicles,  but  offering  greater  visibility  to 
vehicles  at  intersections. 

TSEI's  comment  that  the  reflex 
reflector  angle  of  45  degrees  is  too  large 
is  based  upon  the  fact  that  Standard  No. 
108  requires  reflex  reflector 
performance  only  to  angles  of  20 
degrees  left  and  right.  TTius  requiring 
these  devices  to  be  seen  at  45  degrees 
would,  in  TSEI's  view,  make  the  angle 
too  large  for  visibiUty  needs.  However, 
current  reflex  reflectors  provide  Ught 
retiim  at  angles  larger  than  20  degrees, 
often  out  to  30  degrees.  Thus,  logic 
would  suggest  that  geometric  visibiUty 
should  be  something  greater  than  just 
the  photometric  performance  of  the 
reflector.  Also,  it  should  be  noted  that 
the  contemporary  SAE  Standard  J2041 
Reflex  Reflectors  for  use  on  Vehicles 
2032  mm  or  More  in  Width,  specifies 
rerective  performance  to  the  left  and 
right  of  45  degrees.  It  would  appear  that 
the  geometric  visibiUty  of  reflex 
reflectors  on  wider  vehicles  would  of 
necessity  also  be  at  least  45  degrees  or 
larger  to  the  left  and  right.  While  these 
J2041  devices  are  not  yet  specified  for 
all  wide  vehicles.  Standard  No.  108 
requires  all  trailers  over  10,000  pounds 
GVWR  to  be  equipped  with  conspicuity 
treatment  that  replaces  normally 
required  reflex  reflectors  and  that 
provides  retroreflective  performance  out 
to  45  degrees  on  the  side  and  rear.  In 
summary,  geometric  visibiUty  angles 
larger  than  required  for  the  specified 
photometric  performance  are 
appropriate  for  improving  vehicle 
conspicmty.  The  ECE  values  are 
reasonable  for  all  vehicles  and  TSEI's 
objection  is  not  persuasive. 

Nissan  commented  that  45  degree 
inboard  geometric  visibiUty  for  parking 
and  front  tiUTi  signal  lamps  is  too  large 
to  be  practicable  and  too  costly.  The 
fitmts  of  vehicles  are  becoming  more 
rounded  and  may  present  difficulty  in 
meeUng  inboard  (toward  the  vehicle 
center)  visibiUty  angles,  especially  if  the 
design  incorporates  recessed  lens  faces 
for  front  park  and  turn  lamps.  The  front 
fascia  toward  the  center  of  the  vehicle 
can  become  obstructive  to  a  lamp's  Ught 
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emission,  and  impair  its  geometric 
visibility.  The  45-degree  inboard 
requirement  for  parking  lamps  and  front 
and  rear  turn  signal  lamps  has  existed 
in  the  ECE  regulations  for  many  years 
with  the  requirement  being  a  minimum 
of  0.05  and  0.3  candela  respectively. 
Only  recently  as  a  result  of  GTB  action 
did  the  ECE  regulation  accept  the  area 
measurement  method  for  the  narrower 
geometric  visibility  angles  typical  of 
SAE  standards.  When  the  ECE 
regulations  changed,  the  inboard  angles 
became  45  degrees  at  a  time  when  the 
SAE  angles  were  zero  inboard.  More 
recently,  the  SAE  changed  inboard 
angles  to  20  degrees.  This  is  the  angle 
in  the  current  SAE  standards  and  the 
angle  that  Nissan,  and  the  other 
commenters  on  this  issue,  TSEI  and 
O-S,  prefer.  Permitting  the  inboard 
angle  to  be  20  degrees  would  make  the 
requirement  less  costly.  However,  the 
argument  about  practicability  appears 
not  well  taken,  since  millions  of  cars  are 
produced  annually  in  Eiuope  that  meet 
the  45  degrees  inboard  requirement. 

The  GTB,  Koito,  Fiat  and  Ichikoh 
commented  that  for  the  rear  tiun  signal 
lamps,  there  appeared  to  be  an  error  in 
that  the  proposed  values  were  - 15  to 
+45  degrees  instead  of  the  more  typical 
—  45  to  +45  degrees  range.  This  has  been 
corrected  in  the  proposed  tables. 

The  NPRM  proposed  a  new  definition 
of  "light-emitting  siuface."  This  is 
refined  in  the  supplementary  NPRM. 
NHTSA  now  proposes  shghtly  different 
definitions  of  lens  area  and  uses  those 
definitions  in  the  proposed 
specifications  for  geometric  visibility. 
NHTSA  also  intends  to  use  these 
definitions  in  its  anticipated 
forthcoming  administrative  revision  of 
Standard  No.  108. 

With  respect  to  the  first  term,  NHTSA 
proposes  a  redefinition  of  "effective 
projected  liuninous  lens  area."  This  is 
currently  defined  as: 

that  area  of  the  projection  on  a  plane 
perpendicular  to  the  lamp  axis  of  that  {wrtion 
of  the  light-emitting  surface  that  directs  light 
to  the  photometric  test  pattern,  and  does  not 
include  mounting  hole  bosses,  reflex  reflector 
area,  beads  or  rims  that  may  glow  or  produce 
small  areas  of  increased  intensity  as  a  result 
of  uncontrolled  light  from  small  areas  V2  deg. 
radius  around  the  test  point). 

Under  the  proposal,  "effective  projected 
luminous  lens  area"  would  be  redefined 
as: 

the  area  of  the  projection  of  the  effective 
light-emitting  surface  of  a  lamp  on  a  plane 
specified  to  define  the  functional  lighted  lens 
area  or  the  geometric  visibility  of  the  lamp. 

This  requires  a  definition  of  the  term 
"effective  light-emitting  surface."  Under 
the  proposal,  this  term  would  be 
defined  to  mean: 


that  portion  of  the  light-emitting  surface  of  a 
lamp  that  directs  light  to  the  photometric  test 
pattern,  and  does  not  include  mounting  hole 
bosses,  reflex  reflector  area,  beads  or  rims 
that  may  glow  or  produce  small  areas  of 
increased  intensity  as  a  result  of  uncontrolled 
light  from  an  area  of  '/^  degree  radius  around 
a  test  point. 

These  two  definitions  are  taken  directly 
from  the  existing  definition  of  "effective 
projected  luminous  lens  area"  quoted 
above.  The  revision  is  considered 
necessary  to  clarify  what  lamp  parts 
constitute  the  measurable  surface  of  a 
lamp  lens  and  how  the  area  of  that 
surface  is  specified.  Essentially,  there  is 
no  substantive  change. 

The  NPRM  had  proposed  that  any 
changes  to  geometric  visibility  be 
applied  to  vehicles  of  overall  width  less 
than  2032  mm  (80  in.).  This  was  in 
response  to  GTB  which  had  asked  that 
the  changes  apply  to  passenger  cars.  In 
the  U.S.,  the  present  geometric  visibility 
requirements  apply  to  all  motor 
vehicles.  NHTSA  decided  to  extend 
GTB's  request  to  cover  all  vehicles  that 
are  like  passenger  cars  in  terms  of 
required  lighting  (i.e.,  those  covered  by 
Tables  HI  and  IV  of  Standard  No.  108, 
except  for  motorcycles).  However,  doing 
so  would  leave  wider  vehicles  (those 
covered  by  Tables  I  and  II  of  Standard 
No.  108)  subject  to  the  present 
requirement  after  the  5 -year  phase-in 
period.  NHTSA  views  it  as  inconsistent 
and  illogical  to  have  different  visibiHty 
requirements  based  on  whether  a 
vehicle's  overall  width  is  less  or  greater 
than  2032  mm  (80  in.).  Motorcycles  and 
•wider  vehicles  should  be  afforded  the 
same  safety  and  harmonization  benefits 
that  passenger  car-like  vehicles  will 
have  upon  completion  of  this 
rulemaking.  Having  a  single 
requirement  for  the  geometric  visibility 
of  fighting  devices  installed  on  all 
vehicles,  one  that  is  more  objective  than 
the  present  requirement,  should 
enhance  safety  and  simpfify  the 
comphance  responsibility  of 
manufacturers.  Consequently,  the 
proposals  in  this  notice  cover  wider 
vehicles  as  well  as  narrower  ones. 

In  summary,  the  agency  is  requesting 
comments  on  two  proposals  for 
geometric  visibihty,  but  will  adopt  only 
one.  The  first  proposal  would  amend 
Standard  No.  108  to  add  S5.1.1.30  and 
Tables  V  and  VI  (the  GTB/ECE 
specifications  for  lens  area  and 
luminous  intensity).  Alternatively, 
Standard  No.  108  would  be  amended  to 
add  a  different  S5.1.1.31  and  different 
Tables  VII  and  VIII  (the  specifications  of 
the  SAE  for  lens  area  and  luminous 
intensity).  This  nomenclature 
(S5.1.1.30.  Tables  V  and  VI  or  the 
alternative  55. 1.1. 31  and  Tables  VII  and 


VIII)  has  been  chosen  for  the  NPRM  to 
distinguish  one  proposal  from  the  other. 
The  final  rule,  of  course,  will  adopt  the 
new  paragraph  and  Tables  in  the 
sequence  that  exists  a(  the  time  of  the 
final  rule.  For  five  years  after  adoption 
of  the  final  rule,  a  manufactiu«r  would 
be  allowed  to  comply  with  either  the 
lens  area  or  luminous  intensity 
geometric  visibility  specifications  of  the 
alternative  adopted,  or  the  visibihty 
requirements  that  currently  exist  in 
Standard  No.  108.  The  agency  is 
proposing  that  the  new  requirements 
become  mandatory  approximately  5 
years  after  the  final  rule  is  published, 
and  that  compliance  with  the  current 
requirements  would  no  longer  be 
permitted  after  that  date.  Thus,  after  that 
5-year  period,  manufacturers  would  be 
required  to  meet  the  geometric  visibihty 
requirements  specified  in  the  final  rule 
for  either  lens  area  or  luminous 
intensity  of  the  alternative  adopted. 

The  agency  wishes  to  give  notice  that, 
once  a  manufacturer  has  chosen  a 
visibility  option  and  certifies 
comphance  to  it,  the  agency  will  regard 
that  choice  as  irrevocable.  Failure  to 
comply  with  the  option  selected  will 
constitute  a  noncomphance  warranting 
notification  and  remedy  as  required  by 
statute.  However,  if  the  manufacturer 
comphes  when  its  lamps  are  tested  to 
another  visibihty  option,  that  fact  would 
afford  a  basis  for  seeking  an 
inconsequentiality  determination 
which,  if  granted,  would  relieve  it  from 
its  obligation  to  notify  and  remedy. 

Lead  Time 

Many  did  not  comment  on  the  issue 
of  lead  time.  Of  those  who  did,  AAMA 
did  not  want  a  mandatory  requirement, 
Chrysler  asked  for  lead  time  enough  for 
vehicle  production  hfe  cycles.  O-S  and 
GTB  requested  at  least  four  years; 
Nissan  and  Ichikoh  wanted  five  years 
and  TSEI  asked  for  ten.  Choosing  to 
have  alternatives  added  to  the  existing 
requirements  would  do  little  to  improve 
the  visibility  of  signals,  unless  it  were 
in  the  best  interest  of  manufacturers  to 
build  a  single  vehicle  for  the  world 
market.  The  fact  that  some  commenters 
do  not  want  the  newly  harmonized 
requirements  to  be  mandatory  imphes 
that  they  are  not  so  much  interested  in 
harmonization  as  they  are  in  being  able 
to  pick  whatever  requirement  suits  their 
needs.  NHTSA  beheves  that  this 
rulemaking  action  presents  an 
opportimity  to  provide  better 
performance  while  helping  to  reduce 
costs  through  harmonization.  For  the 
reasons  discussed  above,  NHTSA  has 
decided  to  issue  this  supplemental 
NPRM  which  proposes  to  allow  a 
manufacturer  to  choose  one  of  two 
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methods  to  be  used  for  determining 
compliance  with  the  proposed 
geometric  visibility  requirements.  Either 
method  would  achieve  a  lamp  whose 
signal  is  visible  at  the  requisite  angles. 

Proposed  Effective  Date 

The  amendments  would  be  effective 
30  days  after  publication  of  the  final 
rule  in  the  Federal  Register.  At  that 
time,  manufacturers  would  have  the 
option  until  the  fifth  September  1st 
following  the  issuance  of  the  final  rule 
to  conform  to  either  the  present  or  the 
harmonized  geometric  visibility 
requirements.  On  and  after  the  fifth 
September  1st,  manufacturers  would 
have  to  comply  with  the  harmonized 
specifications.  As  noted  previously,  it  is 
likely  that  many  of  the  proposed 
requirements  are  already  being  met  by 
manufacturers  selling  in  world  markets. 

However,  when  compliance  with  the 
final  rule  becomes  mandatory,  it  will 
affect  U.S.  vehicle  lines  that  are  not  sold 
in  world  markets.  NHTSA  therefore 
seeks  comments  on  the  appropriateness 
of  a  5-year  leadtime  for  mandatory 
compliance  with  the  final  rule,  and  a 
discussion  of  related  costs  or  other 
impacts  upon  the  commenter. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  under  Executive  Order  12866. 
Further,  it  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
purpose  of  the  rulemaking  action  is  to 
clarify  an  existing  requirement  and  to 
harmonize  regulations.  It  is  anticipated 
that  the  costs  of  the  final  rule  would  be 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation.  Vehicles  presently  selling  in 
world  markets  are  presumed  to  comply 
with  the  proposed  rule.  NHTSA  has 
asked  for  comments  or  the  costs  and 
other  impacts  associated  with  a  5-year 
leadtime  for  mandatory  compliance  of 
those  vehicles  not  presently  complying. 
This  could  involve  relocation  of  certain 
lamps  and  reflectors  and  associated 
sheet  metal  changes,  or  redesign  of 
lamps  or  reflectors.  These  could  be 
easily  accommodated  within  the  present 
or  next  design  cycle.  If  the  comments 
received  indicate  that  the  impacts  are 
more  than  minimal,  NHTSA  will 
prepare  a  full  regulatory  evaluation 
before  issuing  a  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
acl;ion  for  the  purposes  of  the  National 


Environmental  Policy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment  The 
composition  of  lighting  equipment 
would  not  change  from  those  presently 
in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Sec.  601  et  seq).  I  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

The  following  is  NHTSA 's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  Sec.  605(b)).  The 
proposed  amendment  would  primarily 
affect  manufacturers  of  motor  vehicles. 
Manufacturers  of  motor  vehicles  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

The  Small  Business  Administration's 
regulations  define  a  small  business  in 
part  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  121.105(a))  SBAs  size 
standards  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIO;  SIC  Code  3711  "Motor  Vehicles 
and  Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

For  manufacturers  of  passenger  cars 
and  light  trucks,  NHTSA  estimates  there 
are  at  most  five  small  manufacturers  of 
passenger  cars  in  the  U.S.  Because  each 
manufacturer  serves  a  niche  market, 
often  specializing  in  replicas  of 
"classic"  cars,  production  for  each 
manufacturer  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  500  cars 
manufactured  per  year  by  U.S.  small 
businesses. 

In  contrast,  in  1998,  there  are 
approximately  nine  large  manufacturers 
producing  passenger  cars,  and  light 
trucks  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 
approximately  15  to  15  and  a  half 
million  passenger  cars  and  light  trucks 
per  year.  NHTSA  does  not  believe  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
light  truck  production  per  year. 

Further,  small  organizations  and 
governmental  jurisdictions  would  not  be 
significantly  affected  as  the  price  of 
motor  vehicles  ought  not  to  change  as 
the  result  of  a  final  rule  based  upon  this 
supplemental  NPRM. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 


Executive  Order  12612.  and  NHTSA  has 
determined  that  this  rulemaking  action 
does,  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  However, 
for  the  first  time,  Standard  No.  108 
would  impose  an  affirmative 
compliance  obligation  upon  fog  lamps, 
that  of  geometric  visibility.  This  means 
that,  under  49  U.S.C.  30103(b),  states 
would  be  preempted  from  having 
geometric  visibility  requirements  for  fog 
lamps  that  differ  from  those  of  Standard 
No.  108  under  a  final  rule.  Heretofore, 
regulation  of  fog  lamps  has  been  entirely 
a  matter  of  state  law  (unless  they 
impaired  the  effectiveness  of  lighting 
equipment  required  by  Standard  No. 
108,  in  which  event  they  were  not 
allowed  (S5.1.3.  49  CFR  571.108)). 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
49  U.S.C.  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Unfunded  Mandates  Reform  Act  of 
1995. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (P.L.  104—4)  requires  agencies  to 
prepare  a  written  assessment  of  the  cost, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  SlOO 
million  annually.  Because  this  proposed 
rule  would  not  have  a  $100  million 
effect,  no  Unfunded  Mandates 
assessment  has  been  prepared. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 
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If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  E)ocket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR -part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166;  delegation  of  authority  at 
49  OT?  1.50. 

2.  Section  571.108  would  be  amended 
by: 

a.  adding  to  paragraph  S4,  in 
alphabetical  order,  a  new  definition  of 
"Effiective  light-emitting  surface,"  and 
revising  the  definition  of  "Effective 
projected  luminous  lens  area,"  and 

b.  adding  new  paragraph  S5.1.1.30 
and  new  Tables  V  and  VI.  the  new 


Tables  to  follow  Table  IV  and  to  precede 
the  Note  to  the  standard,  or 

c.  adding  new  paragraph  S5.1.1.31 
and  new  Tables  VII  and  Vm,  the  new 
Tables  to  follow  Table  IV  and  to  precede 
the  Note  to  the  standard,  to  read  as 
follows: 

§571.108    Standard  No.  106;  Lamps, 
rallectlv  davtees.  and  associated 
•quipmant 

•  •        •        •        • 

S4    Definitions. 

•  •         •         *        • 

Effective  lig^t-emitting  surface  means 
that  portion  of  the  fight-emitting  surface 
of  a  lamp  that  directs  fight  to  the 
photometric  test  pattern,  and  does  not 
include  mounting  hole  bosses,  reflex 
reflector  area,  beads  or  rims  that  may 
glow  or  produce  small  areas  of 
increased  intensity  as  a  result  of 
uncontrolled  light  from  an  area  of  V2 
degree  radius  around  a  test  point. 

Effective  projected  luminous  lens  area 
means  the  area  of  the  projection  of  the 
effective  Ught-emitting  siu-face  of  a  lamp 
on  a  plane  specified  to  define  the 
functional  lighted  lens  area  or  the 
geometric  visibifity  of  the  lamp. 

•  •        •        •        * 

S5.1.1.30.  This  paragraph  specifies 
geometric  visibility  requirements  that 
apply  to  each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
trailer,  bus,  suid  moton^cle. 

(a)  Each  vehicle  to  which  this  section 
apphes  shall  have  each  lamp  or  reflex 
reflector  installed  in  a  location  such  that 
each  lamp  or  reflex  reflector  complies 
with  its  individual  photometric 
intensity  requirements. 

(b)  Each  vehicle  to  which  this  section 
applies  thct  is  manufactured  on  or  after 
[the  fifth  September  1  following 
pubhcation  of  the  final  rule]  shall 
comply  with  the  requirements  of  either 
paragraph  (d)  or  of  paragraph  (e)  of  this 
section. 

(c)  Each  vehicle  to  which  this  section 
apphes  that  is  manufactured  before  [the 
fifth  September  1  following  publication 
of  the  final  rule]  shall  ccnnply  with  the 
requirements  of  paragraph  (d), 
paragraph  (e)  or  with  the  requirements 
of  S5.3.1.1  and  S5.3.1.1.1  for  geometric 
visibility. 

(d)  When  a  vehicle  to  which  this 
section  apphes  is  equipped  with  any 
lamp  hsted  in  Table  V,  other  than  a 
side-marker  lamp,  not  less  than  12.5 
square  centimeters  of  the  lamp's 
effective  projected  liuninous  lens  area 
shall  be  visible  when  viewed  from  any 
point  in  the  field  of  view  indicated  in 
Table  V  for  each  such  lamp.  Some 
portion  of  side  marker  lamps  and  reflex 
reflectors  shall  be  visible  when  viewed 
from  any  point  in  the  field  of  view 


indicated  in  Table  V  for  each  such  side 
marker  lamp  and  reflex  reflector. 

(e)  When  a  vehicle  to  which  this 
section  appUes  is  equipped  with  any 
lamp  or  reflector  listed  in  Table  VI,  each 
such  lamp  or  reflector  shall  provide,  in 
accordance  with  Table  VI,  the  minimiun 
liuninous  intensity  in  candela  through 
the  field  of  view  specified  for  it. 

(f)  The  manufactiu^r  of  a  vehicle  shall 
certify  to  only  one  of  the  comphance 
options  specified  in  paragraphs  (a) 
through  (e),  and  it  may  not  thereafter 
choose  a  different  option  for  that 
vehicle. 

S5.1.1.31     This  section  specifies 
geometric  visibility  requirements  that 
apply  to  each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
trailer,  bus,  and  motorcycle. 

(a)  Each  motor  vehicle  to  which  this 
section  apphes  shall  have  each  lamp  or 
reflex  reflector  installed  in  a  location 
such  that  each  lamp  or  reflex  reflector 
comphes  with  its  individual 
photometric  intensity  requirements. 

(b)  Each  vehicle  to  which  this  section 
applies  that  is  manufactiued  on  or  after 
[the  fifth  September  1  following 
pubhcation  of  the  final  rule]  shall 
comply  with  the  requirements  of  either 
paragraph  (d)  or  of  paragraph  (e)  of  this 
section. 

(c)  Each  vehicle  to  which  this  section 
applies  that  is  manufactured  before  [the 
fifth  September  1  following  pubhcation 
of  the  final  rule]  shall  comply  with  the 
requirements  of  paragraph  (d), 
paragraph  (e),  or  with  the  requirements 
of  95.3.1.1  and  S5.3.1.1.1  for  geometric 
visibifity. 

(d)  When  a  vehicle  to  which  this 
section  applies  is  equipped  with  any 
lamp  listed  in  Table  VH,  other  than  a 
side-marker  lamp,  not  less  than  13 
square  centimeters  of  the  lamp's 
effective  projected  luminous  lens  area 
shall  be  visible  when  viewed  from  any 
point  in  the  field  of  view  indicated  in 
Table  VII  for  each  such  lamp.  Some 
portion  of  side  marker  lamps  and  reflex 
reflectors  shall  be  visible  when  viewed 
fit)m  any  point  in  the  field  of  view 
indicated  in  Table  VII  for  each  such  side 
marker  lamp  and  reflex  reflector. 

(e)  When  a  vehicle  to  which  this 
section  applies  is  equipped  with  any 
lamp  or  reflector  hsted  in  Table  VIII, 
each  such  lamp  or  reflector  shall 
provide,  in  accordance  with  Table  VIII, 
the  minimum  luminous  intensity  in 
candela  through  the  field  of  view 
specified  for  it. 

(f)  The  manufactiuer  of  a  vehicle  shall 
certify  to  only  one  of  the  comphance 
options  specified  in  paragraphs  (a) 
through  (e),  and  it  may  not  thereafter 
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choose  a  different  option  for  that 
vehicle. 
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TABLE  V 

Requirements  for  Geometric  VisibHity  of  Installed  Lighting  Devices 

Area  Measurement  Method 
(GTB/ECE  derived) 


LIGHTING  DEVICE 

AXIS 

GEOMETRIC  VISIBILITY 
REQUIREMENT 

Front  Tum  Signal  Lamp 

H 
V 

-45'  TO  +45' 
-15' TO +15°' 

Rear  Tum  Signal  Lamp 

H 
V 

-45'  TO  +45' 
-15'TO+15'' 

Stop  Lamp 

H 
V 

-45'  TO  +45' 
-15'TO+15'' 

Front  Parking  Lamp 

H 
V 

-45'  TO  +45' 
-15' TO +15" 

Tail  Lamp 

H 
V 

-45'  TO  +45' 
-15' TO +15'^ 

Rear  Fog  Lamp 

H 
V 

-10'  TO  +10' 
-5'  TO  +5' 

Rear  Reflex  Reflector 

H 
V 

-30'  TO  +30' 
-10' TO +10'' 

Front  Side  Reflex 
Reflector 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

Intermediate  Side 
Reflex  Reflector 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

Rear  Side  Reflex 
Reflector 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

Front  Side  Marker 
Lamp 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

Intermediate  Side 
Marker  Lamp 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

Rear  Side  Marker  Lamp 

H 
V 

-45'  TO  +45' 
-10' TO +10" 

High  Mounted  Stop 
Lamp 

H 
V 

-10' TO +10' 
-5' TO +10' 

Daytime  Running  Lamp 

H 
V 

-20'  TO  +20' 
-10' TO +10' 

'Angle  below  horizontal  may  be  reduces  to  5 
above  the  ground. 


if  the  lamp  is  less  than  750    mm. 
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TABLE  VI 

Requirements  for  Geometric  Visibility  of  Installed  Lighting  Devices 

Intensity  Measurement  Method 
(GTB/ECE  derived) 

LIGHTING  DEVICE 

AXIS 

GEOMETRIC 
VISIBILITY 
REQUIREMENT 

MINIMUM  LUMINOUS  INTENSITY 
(candela) 

'    Front  Turn  Signal 

i             Lamp 

H 

v 

-45'  TO  +80° 
-15°  TO +15°"' 

0.3 

Rear  Turn  Signal 
Lamp 

H 

v 

-45°  TO  +80° 
-15°  TO +15°^ 

0.3 

Stop  Lamp 

H 

v 

-45°  TO  +45° 
-15°  TO +15°^ 

0.3 

Front  Parking 
1           Lamp 

H 

v 

-45°  TO  +80° 
-15°  TO +15°' 

♦    0.05 

Tail  Lamp 

H 

v 

-45°  TO  +80° 
-15°  TO +15°' 

0.05 

Rear  Fog  Lamp 

H 

v 

-25°  TO  +25° 
-5°  TO  +5° 

75  in  the  diamond  shaped  area  contained  by 
H.5U;  V.10R;  H.5D;  and  V.10L 

Rear  Reflex 
Reflector 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirerfients  as  installed 

Front  Side  Reflex 
Reflector 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

Intermediate  Side 
Reflex  Reflector 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

Rear  Side  Reflex 
Reflector 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

Front  Side  Marker 
Lamp 

H 
V 

-45°  TO  +45° 
-10°  TO +10°' 

0.6 

> 

Intermediate  Side 
Marker  Lamp 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

Rear  Side  Marker 
Lamp 

H 
V 

-45°  TO  +45° 
-10°  TO +10°' 

0,6  (amber) 
0.25  (red) 

High  Mounted  Stop 
Lamp 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

Daytme  Running 
Lamp 

H 
V 

none 

Must  comply  with  photometric  intensity 
requirements  as  installed 

'Angle  below  horizontal  may  be  reduces  to  5°  if  the  lamp  is  less  than  750  mm.  above  the  ground. 
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TABLE  VII 

Requirements  for  Geometric  Visibility  of  Installed  Lighting  Devices 

Area  Measurement  Method 
(SAE  derived) 


LIGHTING  DEVICE 

AXIS 

GEOMETRIC  VISIBILITY 
REQUIREMENT 

Front  Turn  Signal 
Lamp 

H 
V 

-20°  TO  +45° 
-15°  TO +15°' 

Rear  Turn  Signal 
Lamp 

H 
V 

-20°  TO  +45° 
-15°  TO +15°' 

Stop  Lamp 

H 
V 

-45°  TO  +45° 
-15°  TO +15°' 

Front  Parking  Lamp 

H 
V 

-20°  TO  +45° 
-15°  TO +15°' 

Tail  Lamp 

H 
V 

-45°  TO  +45° 
-15°  TO +15°' 

Rear  Fog  Lamp 

H 
V 

signal  from  lamp  be  visible  -45°  TO  +45° 

Rear  Reflex  Reflector 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Front  Side  Reflex 
Reflector 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Intermediate  Side 
Reflex  Reflector 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Rear  Side  Reflex 
Reflector 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Front  Side  Marker 
Lamp 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Intermediate  Side 
Marker  Lamp 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

Rear  Side  Marker 
Lamp 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

High  Mounted  Stop 
Lamp 

H 
V 

signal  from  lamp  be  visible  -45°  TO  +45° 

Daytime  Running 
Lamp 

H 
V 

Must  comply  with  photometric  intensity  requirements  as 

installed 

'Angle  below  horizontal  may  be  reduces  to  5°  if  the  lamp  is  less  than  750  mm.  above  the  ground. 
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nts  as 

nts  as 

nts  as 

atsas 

atsas 

nts  as 

nts  as 

Its  as 

LIGHTING  DEVICE 

AXIS 

GEOMETRIC 

VISIBILITY 

REQUIREMENT 

MINIMUM  LUMINOUS 

INTENSITY 

(candela) 

Front  Turn  Signal  Lamp 

H 
V 

^5"  TO  +80° 
-15»TO+15"' 

0.3 

Rear  Turn  Signal  Lamp 

H 
V 

-45'  TO  +80« 
-15' TO +15°' 

0.3 

Stop  Lamp 

H 
V 

-45'  TO  +45' 
-15'TO+15'' 

0.3 

Front  Parking  Lamp 

H 
V 

-45'  TO  +80' 
-15' TO +15" 

0.05 

Tail  Lamp 

H 
V 

-45'  TO  +80' 
-15' TO +15" 

0.05 

Rear  Fog  Lamp 

H 
V 

-45'  TO  +45° 

signal  must  be  visible 

Rear  Reflex  Reflector 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Front  Side  Reflex 
Reflector 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Intermediate  Side 
Reflex  Reflector 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Rear  Side  Reflex 
Reflector 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Front  Side  Marker 
Lamp 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Intermediate  Side 
Marker  Lamp 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

Rear  Side  Marker  Lamp 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

High  Mounted  Stop 
Lamp 

H 
V 

-45'  TO  +45' 

signal  must  be  visible 

Daytime  Running  Lamp 

H 
V 

none 

Must  comply  with  photometric 
intensity  requirements  as  installed 

'Angle  below  horizontal  may  be  reduces  to  5'  if  the  lamp  is  less  than  750  mm. 
above  the  ground. 
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Issued  on:  November  24,  1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  98-32655  Filed  12-9-98;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Sunshine  Act  Meeting;  Board  of 
Directors  Meeting 

TIME:  9:00  a.m.-12:00  noon. 
PLACE:  ADF  Headquarters. 
DATE:  Monday,  14  December  1998. 
STATUS:  Open. 


Agenda 

9:00  a.m.  Chairman's  Report 

9:15  a.m.  President's  Report;  New 
Business 

11:00  a.m.  Executive  Session 

12:00  noon  Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Paul 
Magid,  General  Counsel,  who  can  be 
reached  at  (202)  673-3916. 
William  R.  Ford, 
President. 

[FR  Doc.  98-32943  Filed  12-8-98;  10:55  am] 
BILUNG  CODE  611 6-01 -P 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plans  for  Some  National 
Forest  System  Lands  in  Nebraska, 
North  Dakota,  South  Dakota,  and 
Wyoming 

AGENCY:  USDA  Forest  Service. 
ACTION:  Revised  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  in  conjunction  with  the 
revision  of  land  and  resource 
management  plans  and  modifications  to 
existing  oil  and  gas  leasing  decisions  for 
several  National  Grasslands  (NG)  and 
Forests  (NF)  on  the  Northern  Great 
Plains. 

Th6  planning  area  includes  these 
National  Forest  System  lands: 


Administering  unit 


Dakota    Prairie   Grasslands    (formeriy   known   as 
Custer  NF). 


Nebraska  NF 


Medicine  Bowe-Routt  NF 


National  Grassland/ 
Forest 

Little  Missouri  NG  

Cedar  River  NG  

Sheyenne  NG  

Grand  River  NG  

Oglala  NG  

Nebraska  NF 

Samuel  R.  McKelvie 
NF. 

Buffalo  Gap  NG  

Fort  Pierre  NG  

Thunder  Basin  NG  .... 


State 


ND 

ND 
ND 
SO 
NE 
NE 
NE 

SD 
SO 
WY 


County 


Billings,      Dunn,      Golden      Valley.      McHenry, 

McKenzie.  Slope. 
Grant.  Sioux. 
Ransom.  Richland. 
Corson,  Perkins. 
Dawes.  Sioux. 

Blaine,  Dawes.  Sioux.  Thomas. 
Cherry. 

Custer.  Fall  River.  Jackson.  Pennington. 

Jones.  Lyman.  Stanley. 

Campbell.  Converse.  Crook.  Niobrara,  Weston. 


SUMMARY:  This  planning  effort  is  called 
the  "Northern  Great  Plains  Management 
Plans  Revision."  Land  and  Resource 
Management  Plans  (hereafter  referred  to 
as  Management  Plan  or  Plans)  will  be 
prepared  for  each  participating 
administrative  unit,  while  one 
environmental  impact  statement  for  all 
affected  units  will  be  issued.  In 
conjunction  with  the  Plan  revisions, 
existing  oil  and  gas  leasing  decisions 
will  be  modified  based  on  the  analysis 
in  the  environmental  impact  statement. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  were  requested  to  be 
received  in  writing  by  July  31,  1997. 
The  agency  expects  to  file  a  draft 
environmental  impact  statement  with 
the  Environmental  Protection  Agency 
(EPA)  and  make  it  available  for  public 
comment  in  February  1999.  The  agency 
expects  to  file  the  final  environmental 
impact  statement  in  May  2000. 


ADDRESSES:  Send  written  comments  to: 
Dave  Cawrse.  Team  Leader.  Northern 
Great  Plains  Planning  Team.  USDA 
Forest  Service.  125  North  Main, 
Chadron  NE  69337. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Cawrse,  Planning  Team  Leader, 
(308) 432-0300. 

RESPONSIBLE  OFRCIALS:  Dale  Bosworth, 
Northern  Regional  Forester  at  200  East 
Broadway,  Missoula,  MT  59807;  and 
Lyle  Laverty,  Rocky  Mountain  Regional 
Forester  at  P.O.  Box  25127,  Lakewood, 
CO  80225-0127. 

COOPERATING  AGENCIES:  Bureau  of  Land 
Management  and  National  Park  Service. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
revised  Notice  of  Intent  for  the  prior 
notice  promulgated  in  the  Federal 
Register,  Vol.  62,  No.  38,  on 
Wednesday,  February  25, 1997.  The 


Notice  of  Intent  is  being  revised  for  the 
following  reasons: 

(1)  The  draft  EIS  has  been  delayed 
more  than  six  months.  The  original 
expected  release  date  was  June  1998;  the 
new  expected  date  is  February  1999. 
The  final  EIS  is  expected  to  be 
published  May  2000. 

(2)  Two  cooperating  agencies  have 
been  added.  Bureau  of  Land 
Management  (State  offices  in  Montana 
and  Wyoming)  will  cooperate  on  the 
preparation  of  the  EIS  and  decisions 
regarding  mineral  leasing,  and  the 
National  Park  Service  (Theodore 
Roosevelt  National  Park)  will  cooperate 
on  the  preparation  of  the  EIS  and 
decisions  regarding  federally  designated 
Wild  and  Scenic  Rivers  (specifically  the 
Little  Missouri  River). 

(3)  The  Custer  National  Forest 
Management  Plan  will  now  be  referred 
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to  as  the  E)akota  Prairie  Grasslands 
Management  Plan. 

Pursuant  to  Part  36  Code  of  Federal 
Regulations  (CFR)  219.10(g),  the 
Regional  Foresters  for  the  Northern  and 
Rocky  Mountain  Regions  give  notice  of 
the  agency's  intent  to  prepare  an 
environmental  impact  statement  for  the 
revision  effort  described  above. 
According  to  36  CFR  219.10(g),  land  and 
resource  management  plans  are 
ordinarily  revised  on  a  10-  to  15-year 
cycle.  The  existing  Management  Plans 
were  approved  as  follows: 

Custer  National  Forest — Jime  10, 
1987; 

Medicine  Bow-Routt  National 
Forest — November  20, 1985; 

Nebraska  National  Forest — December 
14,  1984. 

The  Regional  Foresters  give  notice 
that  they  are  completing  an 
environmental  analysis  and  decision- 
making process  for  this  proposed  action 
so  that  interested  or  affected  people  can 
participate  in  the  analyses  and 
contribute  to  the  final  decisions.  One 
environmental  impact  statement  will  be 
prepared.  Separate  decisions, 
docimiented  in  Records  of  Decision, 
will  be  issued  for  each  administrative 
imit.  The  combined  revision  effort 
makes  sense  because  of  common  issues 
and  concerns,  and  similar  ecological 
landscapes.  This  effort  will  enable  the 
administrative  units  to  share 
assessments,  plan-related  analyses,  and 
resoiurce  expertise,  and  will  reduce 
costs. 

Management  plans  describe  the 
intended  management  of  National 
Grasslands  and  Forests.  Agency 
decisions  in  these  plans  will  do  the 
following  things: 

•  Estabhsh  multiple-use  goals  and 
objectives  (36  CFR  219.11); 

•  Establish  grasslandwide  and 
forestwide  management  requirements 
(standards  and  guidelines)  to  fulfill  the 
requirements  of  16  U.S.C.  1604  applying 
to  futiue  activities  (resource  integration 
requirements,  36  CFR  219.13  to  219.27); 

•  Estabhsh  management  areas  and 
management  area  direction 
(management  area  prescriptions) 
applying  to  future  activities  in  that 
management  area  (resource  integration 
and  minimum  specific  management 
requirements)  36  CFR  219.11(c); 

•  Estabhsh  monitoring  and  evaluation 
reqxiirements  (36  CFR  219.11(d)); 

•  Determine  suitabihty  and  potential 
capabiUty  of  lands  for  producing  forage 
for  grazing  animals  and  for  providing 
habitat  for  management  indicator 
species  (36  CFR  219.20),  designate  lands 
not  suited  for  timber  production,  and, 
where  apphcable,  estabhsh  allowable 


timber  sale  quantity  (36  CFR  219.14, 
219.15,  and  219.21); 

•  Where  apphcable  to  oil  and  gas 
resources,  determine  the  planning  area 
leasing  decision  (lands  administratively 
available  for  leasing)  and  the  leasing 
decision  for  specific  lands  [36  CFR 
228.102(4)(d)  &  (e)).  Where  apphcable, 
BLM  will  issue  a  decision  docimient  on 
leasing  for  federal  minerals,  both  under 
Forest  Service  administered  surface  and 
under  private  surface. 

•  where  apphcable,  recommend  Wild 
and  Scenic  River  designations,  in 
cooperating  with  the  National  Park 
Service,  in  accordance  with  16  U.S.C. 
1274; and 

•  Where  apphcable,  reconmiend  non- 
Wildemess  allocations  or  Wilderness 
recommendations  for  roadless  areas  (36 
CFR  219.17). 

The  authorization  of  project  level 
activities  within  the  planning  area 
occurs  through  project  decision-making, 
the  second  stage  of  forest  and  grassland 
planning.  Project-level  decisions  must 
comply  with  National  Environmental 
Pohcy  Act  (NEPA)  procedures  and  must 
include  a  determination  that  the  project 
is  consistent  with  the  Management  Plan. 
RELEASE  ANO  REVIEW  OF  THE  EIS:  The 
DEIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  comment 
by  February  1999.  At  that  time,  the  EPA 
will  pubhsh  a  notice  of  availability  for 
the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  DEIS  will 
be  90  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

Reviewers  ofthe  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Com.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  I^S  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts;  Gty  of  Angoon  v.  Model.  803  F. 
2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin. 

Heritages.  Inc..  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
three-month  conunent  period  so  that 
substantive  comments  and  objects  are 
made  available  to  the  Forest  Service  at 
a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 


concerns  on  the  proposed  actions, 
comments  on  the  D&S  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quahty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Pohcy 
Act  at  40  CFR  1503.3  m  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DIES,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  May  2000.  The 
responsible  officials  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations  and 
pohcies  in  making  decisions  regarding 
these  revisions.  The  responsible  officials 
will  document  their  decisions  and 
reasons  for  their  decisions  in  the 
separate  Record  of  E>ecision  for  each 
Management  Plan.  Each  decision  will  be 
subject  to  appeal  in  accordance  with  36 
CFR  217. 

The  responsible  official  for  each  of  the 
Management  Plans  is  the  appropriate 
Regional  Forester. 

Dated:  November  19,  1998. 
Dale  BoBworth, 

Regional  Forester,  Northern  Region. 

Dated:  November  9. 1998. 
Lyle  Laverty, 

Regional  Forester,  Rocky  Mountain  Region. 
[PR  Doc.  98-32860  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMIMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Vessel-Marking  Requirements  in 
Antarctic  Fisheries. 

Agency  Form  Number(s):  None. 

OS4B  Approval  Number:  None 
(previously  cleared  imder  0648-0306). 

Type  of  Request:  New  collection. 

Burden: 1. 

Number  of  Respondents:  1. 


Avg.  Hours 

Needs  and 
in  Antarctic  f 
vessel's  offici 
international 
locations.  Thi 
enforcement 

Affected  Pi 
for-profit  org? 

Frequency: 
requirement. 

hesponden 

OMB  Desk 
(202) 395-38! 

Copies  of  tl 
collection  pre 
calling  or  wri 
DOC  Forms  C 
482-3272,  De 
Room  5327, 1 
Avenue,  NW, 

Written  cor 
recommendal 
information  c 
within  30  da) 
notice  to  Davi 
Officer,  Roon 
Office  Buildii 
Washington,  1 

Dated:  Decen 
Linda  Engelme 

Departmental  I 
ofthe  Chief  Infi 
[PR  Doc.  98-32 

BILLING  CODE  351 
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Submission  1 
Comment  Re 
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OMB  Apprc 
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Burden: 10. 
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pennit  or  tag  i 
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requirement  a 
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for  each  of  the 
pprophate 


Uain  Region. 
-98;  8:45  am) 


Avg.  Hours  Per  Response:  One  hour. 

Needs  and  Uses:  Vessels  participating 
in  Antarctic  fisheries  must  display  the 
vessel's  official  identification  number  or 
international  radio  call  sign  in  three 
locations.  The  information  is  used  for 
enforcement  piuposes. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Other — ^this  is  a  marking 
requirement. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  4, 1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  98-32795  Filed  12-9-98;  8:45  am) 

BILUNQ  COOE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Gear-Marking  Requirements  in 
Antarctic  Fisheries. 

Agency  Form  Nunrber(s):  None. 

OMB  Approval  Number:  None 
(previously  cleared  under  0648-0305). 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Burden: 10. 

Number  of  Respondents:  1. 

Avg.  Hours  Per  Response:  10  hours. 

Needs  and  Uses:  Vessels  participating 
in  Antarctic  fisheries  must  mark  the 
vessel's  fishing  gear  with  the  official 
vessel  identification  number,  Federal 
permit  or  tag  number,  or  some  other 
specified  form  of  identification.  The 
requirement  assists  law  enforcement 
officials  in  monitoring  fishing  and  other 


activities  and  to  ascertain  whether  the 
vessel  is  participating  in  activities 
authorized  for  that  vessel. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Other — this  is  a  marking 
requirement. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  4,  1998. 
Linda  Eagelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-32796  Filed  12-9-98;  8:45  am] 
BN.UNG  COOE  361»-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  112398H] 

Marine  Mammais;  File  No.  881-1443 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  881-1443,  issued  to  the 
Alaska  SeaLife  Center,  P.O.  Box  1329, 
Seward,  AK  99664,  was  amended. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Dociunentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13130 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  National  Marine  Fisheries 
Service,  NOAA,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221). 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 


und^r  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.],  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  part  222). 

Permit  No.  881-1443,  Project  No.  I 
authorizes  the  Alaska  SeaLife  Center  to 
assess  nutritional  physiology,  metabolic 
development,  and  clinical  health  under 
captive  conditions  of  six  harbor  seals 
[Phoca  vitulina)  and  three  Steller  sea 
hons  [Eumetopias  jubatus).  Project  II 
authorizes  you  to  conduct  stable  isotope 
and  bpid  metaboUsm  studies  on  the 
harbor  seals. 

Condition  A.2.i.  currently  authorizes 
controlled  dietary  studies.  As  a 
component  of  this  condition,  this 
amendment  (Project  No.  Ill)  now 
authorizes  the  Holder  to:  (1)  conduct  a 
two-week  fasting  study  on  the  Steller 
sea  Uons;  (2)  increase  the  frequency  of 
blood-sampling  during  this  period  &t)m 
one  to  three  per  week  (previously 
authorized  in  Condition  A.2.d.);  and  (3) 
inject  D2O  two  times  during  this  two- 
week  period  (previously  authorized  in 
A.2.g.). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  appUed  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  inconsistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  November  25, 1998. 
Ann  p.  TeriMisk. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-32900  Filed  12-9-^8;  8:45  am) 
MLUN6  COOE  3eiO-22-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Rber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India 

December  4, 1998. 

AGENCY:  Committee  for  the 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
'  call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
India  and  exported  during  the  period 
January  1, 1999  through  December  31, 
1999  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

Effective  on  January  1, 1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
coimtries  (see  63  FR  53881,  published 
on  October  7,  1998).  A  visa  will 
continue  to  be  required  for  non- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  estabUsh 
the  1999  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Heirmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997. 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  4,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner  Pursuant  to  section 
204  of  the  AgricuJt\iral  Act  of  1956,  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  firom  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exp>orted  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
following  levels  of  restraint: 


369-0:    only    HTS 
6302.d1.0005 


numbers 
and 


Category 

Twelve-month  restraint 
limit 

Levels  in  Group  1 

218 

15.759,634  .square 
meters. 

219 

72,024,490  square 
meters. 

313 

42,166,947  square 
meters. 

314  

8,574,344  square  me- 
ters. 

315 

14,401.463  square 
meters. 

317 

42.323.197  square 
meters. 

326 

9.618,909  square  me- 
ters. 

334/634  .... 

153,260  dozen. 

335/635  .... 

682,313  dozen. 

336/636  .... 

962,758  dozen. 

338/339  .... 

4.168  194  dozen 

340/640 

2.140  156  dozen 

341  

4.473,861  dozen  of 
which  not  more  than 

• 

2,684,315  dozen 

shall  be  in  Category 

341-Y'. 

342/642  .... 

1,381,686  dozen. 

345 

210,686  dozen. 

347/348  .... 

677,845  dozen. 

351/651  .... 

292,062  dozen. 

363 

49,249,693  numbers. 

369-02  .... 

1,429,609  kilograms. 
779,787  kilograms. 

36*-S3  .... 

641  

1,608,636  dozen. 

647/648  .... 

934,120  dozen. 

Group  II 

200,201,220-227, 

123,462,255  square 

237,  239pt'',  300, 

meters  equivalerrt. 

301.331-333, 

350,352, 

359pL5, 

360-362, 

600- 

604,606 

^607, 

611-629, 

631, 

633,638, 

639, 

643-646. 

649, 

650.  652. 

659pt.  ^ 

666.  669pt.  8.  670. 

831.833-838. 

840-858  and 

859pL9.  i 

is  a 

group. 

'Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010.  6206.30.3030 
and  621 1.42.0054. 


^Category 
6302.60.0010. 
6302.91.0045. 

aCategoiy  369-S:  only  HTS  number 
6307.10.2005. 

■•CatBgory  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

s  Category  359pt.:  al  HTS  numbers  except 
6406.99.1550. 

"Category  606:  aH  HTS  numbers  except 
5403.31.0040  (for  administrative  purposes 
Category  606  is  designated  as  606(1)). 

^Category  659pt:  al  HTS  numbers  except 
6406.99.1510  and  6406.99.1540. 

^Category  66gpt.:  al  HTS  numbers  except 
5601.10.2000,  5601.22.0090.  5607.49.3000. 
5607.50.4000  and  6406.10.9040. 

"Category  869pL:  only  HTS  numbers 
6115.19.8040.  6117.10.6020.  6212.10.5030, 
6212.10.9040.  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  22, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
heen  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Effective  on  January  1, 1999,  a  visa  will  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30, 1998).  A  visa  will  continue  to 
be  required  for  non-integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  98-32797  Filed  12-9-98;  8:45  am] 
BILUNO  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Suspension  of  Group  II 
Restriction  for  Certain  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  India 

December  4, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
suspension  of  the  Group  II  restriction 
for  certain  products  from  India. 

EFFECTIVE  DATE:  January  1,  1999. 

FOB  FURTHER  INFORMATION  CONTACT:  Lori 

Mennitt,  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

A  document  published  in  the  Federal 
Register  on  November  13, 1997  (62  FR 
60826)  announced  the  extension  of  the 
suspension  of  the  Group  II  restriction 
for  rayon  filament  yarn  in  HTS  number 
5403.31.0040  in  Category  606  from  India 
for  the  period  January  1, 1998  through 
December  31,  1998. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  extend  the  suspension 
for  an  additional  twelve-month  period 
beginning  on  January  1,  1999  and 
extending  through  December  31,  1999. 
A  visa  is  still  required  for  this  product. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  number 
5403.31.0040  from  India  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  4, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  Effective  on  January  1, 
1999,  man-made  fiber  textile  products  in 
HTS  5403.31.0040  in  Category  606,  in  Group 
II,  produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31,  1999,  shall  not  be 
subject  to  the  Group  II  quota  established  for 
the  1999  period.  A  visa  is  still  required  for 
this  product. 

For  U.S.  Customs'  administrative  purposes, 
the  remaining  HTS  numbers  in  Category  606 
shall  be  designated  Category  606(1) '. 

To  facilitate  implementation  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing,  effective  on  January  1,  1999,  entry/ 
entry  summary  procedures  shall  be  required, 
and  you  shall  continue  to  count  imports  for 
consumption  and  withdrawals  from 
warehouse  for  consumption  of  textile 
products  in  HTS  number  5403.31.0040  in 
Category  606(2)  ^.  produced  or  manufactured 
in  India  and  exported  during  the  period 
January  1, 1998  through  December  31, 1998. 

Also  effective  on  January  1,  1999,  entry/ 
entry  summary  procedures  shall  be  required, 
and  you  shall  count  imp>orts  for  consumption 
and  withdrawals  from  warehouse  for 
consumption  of  textile  products  in  HTS 
number  5403.31.0040  in  Category  606(2), 
produced  or  manufactured  in  India  and 
exported  during  the  period  January  1, 1999 
through  December  31, 1999. 

Inasmuch  as  these  imports  may  later  be 
charged  against  the  Group  II  level,  it  is 
important  that  an  accurate  count  be  taken. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  98-32798  Filed  12-9-98;  8:45  am] 
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'  Category  606(1):  ail  HTS  numbers  except 
5403.31.0040  (Category  606(2)). 

'Category  606(2):  only  HTS  number 
5403.31.0040. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  review;  comment 
request      * 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Waiver/Remission  of 
Indebtedness  Application;  DD  Form 
2789;  OMB  Number  0730— [To  Be 
Determined!. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  11,500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1 1 .500. 

Average  Burden  Per  Response:  2 
hours. 

Annual  Burden  Hours:  23,000. 

Needs  and  Uses:  Used  by  current  or 
former  DoD  civilian  employees  or 
military  members  to  request  waiver  or 
remission  of  an  indebtedness  owed  to 
the  Department  of  Defense.  Under  5 
U.S.C.  5584,  10  U.S.C.  2774,  and  32 
U.S.C.  716,  certain  debts  arising  out  of 
erroneous  payments  may  be  waived. 
Under  10  U.S.C.  4837,  10  U.S.C.  6161, 
and  10  U.S.C.  9837,  certain  debts  may 
be  remitted.  Information  obtained 
through  this  form  is  used  in 
adjudicating  the  request  for  waiver  or 
remission.  Remissions  apply  only  to 
active  duty  military  members,  and  thus 
are  Tiot  covered  under  the  Paperwork 
Reduction  Act  of  1995.  Criteria  for 
waiver  of  a  debt  includes  a 
determination  that  there  is  no  indication 
of  fraud,  misrepresentation,  fault,  or 
lack  of  good  faith  on  the  part  of  the 
individual  owing  the  debt  or  any  other 
person  interested  in  obtaining  a  waiver. 
Infca-mation  obtained  through  the 
proposed  collection  is  needed  in  order 
to  adjudicate  the  waiver  request  under 
the  taw. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 
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Written  requests  for  copies  of  the 

information  collection  proposal  should 

be  sent  to  Mr.  Gushing,  WHS/DIOR, 

1215  Jefferson  Davis  Highway,  Suite 

1204,  Arlington,  VA  22202-4302. 

« 
Dated:  December  1, 1998. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-32753  Filed  12-9-98;  8:45  am] 

BILUNO  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  review;  comment 
request 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Child  Annuitant's  School 
Certification;  DD  Form  2788;  OMB 
Number  0730-0001. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  3,600. 

Responses  Per  Respondent:  1. 

Annual  Responses:  3.600. 

Average  Burden  Per  Response:  12 
minutes. 

Annual  Burden  Hours:  720. 

Needs  and  Uses:  In  accordance  with 
10  use  1435  and  10  USC  1447  and  DoD 
Financial  Management  Regulation, 
7000. 14-R,  Volume  7B,  a  child 


annuitant  between  the  age  of  18  and  22 
years  of  age  must  provide  evidence  of 
intent  to  continue  study  or  training  at  a 
recognized  educational  institution.  The 
certificate  is  required  for  the  school 
semester  or  other  period  in  which  the 
school  year  is  divided.  The  Child 
Annuitant's  School  Certification  form  is 
submitted  to  the  child  for  completion 
and  return  to  the  Defense  Finance  and 
Accounting  Service.  The  child  will 
certify  as  to  his  or  her  intent  for  future 
enrollment  and  a  school  official  must 
certify  on  the  past  or  present  school 
enrollment  of  the  child.  If  information  is 
not  received  after  the  end  of  each  school 
enrollment,  over-disbursements  of  an 
annuity  would  be  made  to  a  child  who 
elected  not  to  continue  further  training 
or  study. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Semi-Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 


Dated:  December  1, 1998. 
'  Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-32754  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  SO0O-(M-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

rrransmittal  No.  99-04] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
action:  Notice. 

SLMMAARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  F.L.  104- 
164  dated  21  July  1996. 

FOR  FOiRTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSCA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  die  House  of 
Representatives,  Transmittal  99-04, 
with  attached  transmittal,  policy 
justification,  sensitivity  of  technology, 
and  Section  620C(d)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated:  December  2, 1998. 
L.M.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


16  NOV  1998 

In  TBply   refer  to; 

1-75112/98 


HonorsUsle  Newt  Gingrich 
Speaker  o£  the  House  o£ 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Escort  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  99-04,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Tur)cey  for 
defense  articles  and  services  estimated  to  cost  $205  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute . 

Sincerely, 


f'VAlW.'lVv/ 


MICHAEL  S.  DAVISON,  JR. 
LIEUTENANT  GENERAL,  USA 
DIRECTOR 


Attachments 


Same  Itr  to; 


House  Conmittee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Coomittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Conmittee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-04 

Notice  of  Proposed  Issueince  of  Letter  of  Offer 

Pursuamt  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

( i )    Prospective  Purchaser :   Turkey 


(ii)    Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$  133  million 
$  72  million 
$  205  million 


(iii)    Description  of  Articles  or  Services  Offered; 

Three  FF6-7  PERRY  class  frigates  emd  eight  currently 
leased  FF  1052  KNOX  class  frigates  for  service  with  the 
Turkish  Navy.  Also  included  are;   20,000  roxinds  of  20mm 
cartridges,  other  ammunition  items,  "cold  ship"  treuisfer 
reactivations,  U.S.  Government  and  contractor 
engineering  and  logistics  personnel  support  services, 
publications,  repair  and  calibration  services  for 
shipboard  equipment,  publications  and  technical 
data /drawings,  training  emd  training  equipment,  support 
equipment,  spare  amd  repair  parts  emd  other  elements  of 
logistics  necessary  to  prepare  the  frigates  for  transfer 
to  Turkey  in  a  ^Safe  to  Steam"   condition  with  all 
shipboard  and  weapon  systems  operational. 

(iv)    Military  Department;   Navy  (AHL,  AHM,  BIN,  GHS,  JBY, 
JKN,  SCP,  and  SCQ) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid ;   none 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover. 

(vii)    Date  Report  Delivered  to  Congress;   16  NOV  1998 


*   as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Turkey  -  FFG-7  PERRY  and  FF-1052  KNOX  Class  Frigates 

The  Government  of  Turkey  has  requested  a  possible  sale  of  three 
FFG-7  PERRY  class  frigates  and  eight  currently  leased  FF  1052 
KNOX  class  frigates  for  service  with  the  Turkish  Navy.  Also 
included  are:   20,000  rounds  of  20inm  cartridges,  other  ajmninition 
items,  "cold  ship"  transfer  reactivations,  U.S.  Government  and 
contractor  engineering  emd  logistics  personnel  support  services, 
piiblications,  repair  and   calibration  services  for  shipboard 
equiiment,  publications  and  technical  data/drawings,  training  and 
-^training  equipment,  support  equipment,  spare  amd  repair  parts  and 
Jother  elements  of  logistics  necessary  to  prepare  the  frigates  for 
tramsfer  to  Turkey  in  a  ""Safe  to  Steam"  condition  with  all 
shipboard  and  weapon  systems  operational.   The  estimated  cost  is 
$205  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  emd 
national  security  objectives  of  the  United  States  by  improving 
the  military  capabilities  of  Turkey,  while  enhancing  weapon 
system  standardization  and  interoperability. 

Turkey  already  has  three  U.S.  Navy  PERRY  class  frigates  in  its 
Navy  fleet.   Turkey  needs  these  frigates  to  continue  its  naval 
modernization  program  and  enhance  its  Anti-Suhnkrine  Warfare 
(ASW)  capability.   The  frigates  will  be  provided  in  accordance 
with,  emd  subject  to  the  limitation  on  use  and  transfer  provided 
under  the  Arms  Export  Control  Act,  as  embodied  in  the  terms  of 
sale.   This  sale  will  not  adversely  affect  either  the  military 
balamce  in  the  region  or  U.S.  efforts  to  encourage  a  negotiated 
settlement  of  the  Cyprus  question. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect 
the  basic  military  balance  in  the  region. 

The  PERRY  vessels  will  be  transferred  on  a  "cold  ship"  basis 
because  the  decommissioning  has  occurred  prior  to  approval  of  the 
enacting  legislation.   The  primary  efforts  for  transfer  will  be 
cosq>leted  through  the  Naval  Sea  Systems  Command* by  a  contract 
crew.   There  are  no  prime  contractors  for  provision  of  the  weapon 
systems  applicable  to  these  platforms.   There  are  no  offset 
agreements  proposed  to  be  entered  into  in  connection  with  this 
potential  sale. 

In^lementation  of  this  proposed  sale  will  require  the  assignment 
of  contractor  representatives  for  the  purpose  of  providing 
engineering  technical  support  to  Turkey. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Tremsmittal  No.  99-04 

Notice  of  Proposed  Issuemce  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Annex 
Item  No.  vi 

(vi)   Sensitivity  of  Technology; 

1.  The  PHALANX  Close-in  Weapon  System  crystals  which 
contain  the  operating  frequencies  of  the  weapon  system  are 
considered  critical  technology  and  are  classified  Confidential. 
Select  maintenance  and  operation  pxiblications  are  also  classified 
Confidential. 

2.  The  guidance  and  control  system  emd  the  Target 
Detecting  Device  represent  technology  which  if  compromised  could 
reveal  areas  of  missile  performance  and  potentially  result  in  the 
development  of  countermeasures  or  equivalent  systems  capable  of 
reducing  weapon  system  effectiveness.   This  information  could 
also  be  used  in  the  development  of  a  system  with  similar  or 
advanced  capaOjilities. 

3.  AN/SLQ-32A(V)3  Improved  ECM  Set:   Secret  hardware.   Due 
to  USN  requirements,  this  system  must  be  removed  and   replaced 
wxth  the  basic  AN/SLQ-32(V)2  system.   Removal  includes  hardware, 
software,  and  technical  manuals.   When  replaced  with  the  basic 
AN/SLQ-32(V)2,  the  following  release  considerations  apply:   (l) 
hardware  is  Secret,  (2)  software  is  Confidential,  (3)  U.S.  threat 
libraries  are  Secret  and  will  not  be  released,  and  (4)  technical 
manuals  are  Confidential  «uid  need  to  be  semi ti zed. 

4.  If  a  technologically  advanced  adversary  were  to  obtain 
knowledge  of  the  specific  hardware  and  software  in  this  proposed 
sale,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities 
For  this  reason,  the  U.S.  threat  libraries  will  not  be  released. 

5.  This  proposed  sale  is  necessary  in  furtherance  of  the 
U.S.  foreign  policy  and  national  security  objectives  outlined  in 
the  Policy  justification.   Moreover,  the  benefits  to  be  derived 
from  this  proposed  sale,  as  outlined  in  the  Policy  Justification, 
outweigh  the  potential  damage  that  could  result  if  the  sensitive 
technology  were  revealed  to  unauthorized  persons. 
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November  16,  1998 


Certification  Under  Section  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 


Pursuant  to  section  620C(d)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended  (the  Act),  Executive  Order  12163  (sec.  1- 
201(a) (13))  and  the  Secretary  of  State's  memorandum  of  December 
15,  1997,  I  hereby  certify  that  the  furnishing  to  Tur)cey  of  three 
FFG-7  PERRY-class  frigates  and  eight  currently  leased  F£*-1052 
KNOX-class  frigates  for  service  with  the  Turkish  Navy  is 
consistent  with  the  principles  contained  in  section  620C(b)  of 
the  Act.   Also  included  as  part  of  the  transfer  are:  50  SM-1 
BLOCK  VI  STANDARD  missiles,  20,000  rounds  of  20mm  cartridges, 
other  ammunition  items,  "cold  ship"  transfer  reactivations,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel 
support  services,  publications,  repair  and  calibration  services 
for  shipboard  equipment  publications  and  technical  data/drawings, 
training  and  training  equipment,  support  equipment,  spare  and 
repair  parts  and  other  elements  of  logistics  necessary  to  prepare 
the  frigates  for  transfer  to  Turkey  in  a  "Safe  to  Steam" 
condition  with  all  shipboard  and  weapons  systems  operational  at 
an  estimated  cost  of  $205  million. 

This  certification  will  be  made  part  of  the* notification  to 
the  Congress  under  section  36(b)  of  the  Arms  Export  Control  Act 
regarding  the  proposed  sale  of  the  above-named  articles  and 
services,  and  is  based  on  the  justification  accompanying  said 
notification,  of  which  said  justification  constitutes  a  full 
explanation. 


John  D.  Holum* 
Acting  Under  Secretary 
for  Arms  Control  and 
International  Security 
Affairs  and  Director, 
U.S.  Arms  Control  and 
Disarmament  Agency 


[FR  Doc.  98-32750  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  S00O-04-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
date:  16  December  1998  (900  a.m.  to 
1600  p.m.). 

ADDRESS:  The  Defense  Intelligence 
Agency,  Boiling  AFB.  Washington.  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maj  Donald  R.  Gulp.  Jr..  USAF. 
Executive  Secretary,  DIA  Science  and 
Technology  Advisory  Board. 
Washington.  D.C.  20340-1328  (202) 
231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DLA,  on  related  scientific  and 
technical  matters. 

Dated:  December  2,  1998. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  98-32751  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Notice  of  Closed  Meeting 

agency:  Defense  Intelligence  Agency, 
Joint  Military  Intelligence  College. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Tuesday,  12  January  1999.  0800 
to  1800;  and  Wednesday,  13  January 
1999,  0800  to  1200. 


ADDRESS:  Joint  Military  Intelligence 
College,  Washington.  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Denis  Clift,  President.  DIA  Joint 
Military  Intelligence  College, 
Washington,  DC  20340-5100  (202/231- 
3344). 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  College. 

Dated:  December  2, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  98-32752  Piled  12-9-98;  8:45  ami 

BILUNG  CODE  S0OO-O4-4M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Tactical  Battlefield  Communications 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Tactical  Battlefield 
Communications  will  meet  in  closed 
session  on  December  17-18,  1998, 
January  11-12,  February  18-19,  March 
18-19,  April  22-23,  May  20-21,  June 
24-25,  July  22-23,  and  August  5-6, 
1999  at  Science  Applications 
International  Corporation,  4001  N. 
Fairfax  Drive,  Arlington.  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  the 
meeting  to  be  held  on  December  17-18, 
1998,  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  determine 
U.S.  needs  for  wireless  communications 
on  future  battlefields  and  the  adequacy 
of  communication  architecture  plans  to 
fulfill  those  needs.  The  Task  Force  will 
specifically  address  the  ability  of  digital 
and  analog  communications  below  the 
Corps-level  to  support  predicted 
demands  of  joint  tactical,  inteUigence, 
logistics  and  medical  actions  while 
assuring  combatants'  effectiveness  and 
safety.  In  accordance  with  Section  10(d) 


of  the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  December  4, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  98-32748  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  5000-(M-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary 
proposes  to  add  a  system  of  records 
notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  11,  1999,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives.  1155  Defense  Pentagon. 
Washington.  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 
SUPPLEMENTARY  INFORMATION:  The  Office 

of  the  Secretary  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  November  24,  1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20.  1996.  61  FR  6427). 
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15-0970  or 


Dated:  December  4. 1998. 

! 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

OGC  19 

SYSTEM  NAME: 

DoD  Final  Personnel  and  General 
Claims  and  Waiver  Files. 

SYSTEM  LOCATION: 

Defense  Office  of  Hearings  and 
Appeals,  Defense  Legal  Services 
Agency,  Department  of  Defense,  4015 
Wilson  Boulevard,  Suite  300,  Arlington, 
VA  22203-1995. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Pay  and  Travel  Claims:  Uniformed 
service  members  of  DoD,  the  Coast 
Guard,  National  Oceanic  and 
Atmospheric  Administration,  and  the 
Public  Health  Service  or  their 
dependents,  beneficiaries,  agents, 
attorneys  or  other  individuals  who  may 
benefit  from  the  member's  tenure  and 
who  have  an  unresolved  dispute  related 
to  a  claim  for  pay,  allowances,  travel, 
transportation,  retired  pay,  or  survivor 
benefits. 

Waiver  Authority:  DoD  civilian 
employees,  uniformed  service  members 
of  DoD,  the  Coast  Guard,  National 
Oceanic  and  Atmospheric 
Administration,  and  the  Public  Health 
Service  or  their  dependents, 
beneficiaries,  agents,  attorneys  or  other 
individuals  who  may  benefit  from  the 
member's  tenure  and  who  have  an 
unresolved  dispute  related  to  a  request 
for  waiver  of  erroneous  payments  of  pay 
and  allowances. 

General  Claims:  Any  individuals  with 
dther  general  claims  arising  from 
activities  within  DoD. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  include  administrative 
reports  from  DoD  military  and  civilian 
employees,  the  Coast  Guard,  the 
National  Oceanic  and  Atmospheric 
Administration,  and  the  Public  Health 
Service;  claims,  waiver  applications, 
and  all  pertinent  or  supporting  materials 
related  to  a  claim  or  waiver  application; 
written  decisions  of  this  Office,  the 
Agency  concerned,  and  the  Deputy 
General  Counsel  (Fiscal);  and  such  other 
matter  as  the  claims  adjudicators  and 
attorneys  may  include  in  the  record, 
including  copies  of  precedents  relied  on 
in  resolving  a  case. 

Automated  case  status  records  for 
current  cases  and  inactive  cases  are 
used  to  provide  location  and  status  and 
internal  identification  of  cases,  to 
prepare  listings  and  internal  statistical 


reports,  and  to  monitor  work  fiow  and 
case  handling  actions. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5584;  10  U.S.C.  140;  10 
U.S.C.  2575;  10  U.S.C.  2771;  10  U.S.C. 
2774;  24  U.S.C.  420;  31  U.S.C.  3529;  31 
U.S.C.  3702;  32  U.S.C.  714;  32  U.S.C. 
716;  37  U.S.C.  554;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Records  are  collected  and  maintained 
to  support  the  resolution  of  a  claim  or 
waiver  application  and  to  provide 
decisions  to  those  parties  involved  in: 

a.  Claims  related  to  uniform  services 
members'  pay,  allowances,  travel, 
transportation,  retired  pay,  and  survivor 
benefits; 

b.  Claims  by  transportation  carriers 
for  amounts  collected  from  them  for  loss 
and  damage  incurred  to  property 
incident  to  shipment  at  Government 
expense; 

c.  Claims  for  proceeds  of  sale  of 
unclaimed  property  coming  into  the 
custody  or  control  of  the  Army,  Navy, 
Air  Force  or  Coast  Guard; 

d.  Final  settlements  of  accounts  of 
members  of  the  Armed  Forces, 
including  the  National  Guard; 

e.  Reports  on  disposition  of  the  effects 
of  deceased  members  of  the  Army  and 
Air  Force  for  settlement  under  10  U.S.C. 
2771,  10  U.S.C.  4712  and  9712; 

f.  Claims  for  the  proceeds  of  the  sale 
of  motor  vehicles  and  items  of 
household  goods  and  personal  property 
of  members  of  the  Uniformed  Services 
reported  dead,  injured,  ill  or  absent  for 
a  period  of  more  than  29  days  in  a 
missing  status; 

g.  Claims  for  the  proceeds  from  the 
disposition  of  effects  of  deceased 
residents  of  the  Armed  Forces 
Retirement  Home; 

h.  Claims  arising  from  DoD  activities 
cognizable  under  31  U.S.C.  3702,  not 
otherwise  delegated  by  the  Director, 
0MB. 

i.  Waivers  of  payment  submitted  by 
individuals  who  seek  final  adjudication 
of  their  requests  for  waiver  of  erroneous 
payments  of  pay  and  allowances. 
Waivers  are  submitted  by: 

(1)  Uniformed  service  members  of 
DoD,  the  Coast  Guard,  National  Oceanic 
and  Atmospheric  Administration,  and 
the  Public  Health  Service,  of  individuals 
who  may  derive  any  benefit  on  account 
of  such  tenure  who  have  an  unresolved 
dispute  relating  to  a  claim  for  pay, 
allowances,  travel,  transportation, 
retired  pay,  or  survivor  benefits. 

(2)  DoD  civilian  employees  who  have 
an  unresolved  dispute  related  to  a 
request  for  waiver  of  erroneous 
payments  of  pay. 

Records  also  are  collected  and 
maintained  to  record  processing  steps- 


taken  and  processing  time;  to  prepare 
statistical  listings  and  summaries;  to 
monitor  and  control  adjudicative 
actions  and  processes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Ifl  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  the  Coast  Guard,  the  National 
Oceanic  and  Atmospheric 
Administration,  and  the  Public  Health 
Service  for  the  purpose  of  obtaining  and 
providing  information  relating  to  claims 
and  waivers. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders  and  electronic  records  are  stored 
on  magnetic  or  optical  media. 

RETRIEVABILmr: 

Paper  records  are  retrieved  by  case 
number.  Computer  data  is  retrieved  by 
name,  address,  and  Social  Security 
Number,  case  number,  or  a  combination 
of  other  personal  identifying  data. 

SAFEGUARDS: 

Records  are  stored  in  a  secure  area 
accessible  only  to  DOHA  authorized 
personnel.  All  records  are  stored, 
processed,  transmitted  and  protected  as 
the  equivalent  of  For  Official  Use  Only 
information.  Records  are  accessed  by 
the  custodian  of  the  record  system  and 
by  persons  responsible  for  using  or 
servicing  the  system,  who  are  properly 
scnfened  and  have  a  need-to-know. 
Computer  hardware  is  located  in 
controlled  areas  with  access  limited  to 
authorized  personnel.  Computer  access 
is  vja  dedicated  data  circuits  with 
password  control.  Individual  passwords 
are  changed  periodically  and  upon 
departure  of  personnel.  The  dedicated 
data  feature  prevents  access  from 
standard  dial-up  telephones.  Only 
DOHA  personnel  are  given  the  security 
level  on  the  computer  system  needed  to 
amend,  add,  alter,  change,  or  delete 
Claims  and  Waiver  records. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  6  years  and  3 
months  after  date  of  last  DOHA  action. 
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SYSTEM  MANAGER(S)  AND  ADMESS: 

Director,  Defense  Office  of  Hearings 
and  Appeals,  PO  Box  3656,  Arlington, 
VA  22203-1995. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wrritten  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals, 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

Request  should  include  the 
individual's  full  name,  address, 
telephone  number,  Social  Security 
Nimaber  and  other  information 
identifiable  from  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Director, 
Defense  Office  of  Hearings  and  Appeals, 
PO  Box  3656,  Arlington,  VA  22203- 
1995. 

Request  should  include  the 
individual's  full  name,  address, 
telephone  number.  Social  Security 
Number  and  other  information 
identifiable  from  the  record.  In  addition, 
the  requester  must  provide  a  notarized 
statement  or  an  unsworn  declaration 
made  in  accordance  with  28  U.S.C. 
1746,  in  the  following  format: 

If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state) 
under  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)'. 

If  executed  within  the  United  States, 
its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalty  of  perjury 
that  the  foregoing  is  true  and  correct. 
Executed  on  (date).  (Signature)'. 

Records  may  be  made  available  for 
review  at  DOHA  Headquarters  upon 
appointment  made  with  the  Director. 
Individual  must  be  able  to  provide 
picture  identification,  such  as  a  valid 
driver's  license. 

CONTESTMQ  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from  agency 
claims  and  waiver  application  files; 
from  subject  individuals,  their  attorneys 
or  authorized  representatives;  or  other 
docimientary  evidence  made  part  of  the 
record  by  the  individual  or  the  agency. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  98-32749  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  5000-04-F 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Closed  Meeting  of  the  Board  of 
Visitors  to  the  U.S.  Naval  Academy 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculvun,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  December  11, 1998  from  8:30 
a.m.  to  2:30  p.m.  The  closed  Executive 
Session  will  be  from  11:30  a.m.  to  2:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Room  of  Alimini  Hall 
at  the  U.S.  Naval  Academy,  Aimapolis, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gerral  K.  David, 
U.S.  Navy,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
number:  (410)  293-1503. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  Internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6), 


and  (7)  of  title  5,  U.S.  Code.  Due  to 
unavoidable  delay  in  administrative 
processing,  the  normal  15  days  notice 
could  not  be  provided. 

Dated:  December  1, 1998. 
Ralph  W.  Corey, 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal Hegister Liaison  Officer. 
IFR  Doc.  98-32978  Filed  12-9-98;  8:45  am] 
BH.UNG  CODE  381»-FF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8, 1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651.  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  SheniU@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPt-EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
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notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
iin  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  4, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  Transfer  of  Reading  Skills  from 
Spanish  to  English:  A  Study  of  Young 
Learners. 
j  Frequency:  One  time. 

Affected  Public:  hidividuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  366. 
Burden  Hours:  584. 

Abstract:  The  Agency  needs  the 
information  to  help  inform  national 
policies  and  practices  related  to  reading 
instruction  for  English-language 
learners.  Respondents  will  be  180 
English-language  learners  in  4-6  schools 
in  El  Paso,  Chicago,  and  Boston. 

[FR  Doc.  98-32790  Filed  12-9-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request. 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 


Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11. 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address  Werfel 
d@al.eop.gov.  Requests  for  copies  of  the 
proposed  information  collection 
requests- should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  Sherril@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  sub'^'antially  interfere 
with  any  agency's  atility  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 


the  address  specified  above.  Copies  of 
the*  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  Decemhier  4.  1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

OfSce  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Distance  Education 
Demonstration  Program  Application  and 
Annual  Evaluation. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  200. 
Burden  Hours:  6.000. 

Abstract:  Applications  necessary  to 
determine  which  entities  are  interested 
and  eligible  to  participate  in  the 
Distance  Education  Demonstration 
Program.  Annual  evaluations  of  the 
Distance  Education  Demonstration 
Programs  are  required  to  statute. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
thiS  information  collection. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Evaluation  of  the  National  Star 
Schools  Program. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Bwjden: 

Responses:  535. 
Burden  Hours:  201. 

Abstract:  The  Star  Schools  program 
has  the  purpose  of  encouraging 
improvement  in  instruction  in 
mathematics,  science,  and  foreign 
languages  as  well  as  other  subjects 
through  modem  telecommunications 
technology.  The  purpose  of  this 
evaluation  is  to  independently  examine 
the  implementation  and  administration 
of  the  program  as  a  whole  and  of 
individual  projects,  as  well  as  the 
program's  outcomes  and  impact  on 
schools,  teachers,  and  students. 
Clearance  is  requested  for  two  data 
collection  efforts  (1)  a  site  teacher 
survey  of  500  respondents  and  (2)  a 
production  teacher  sur\'ey  of  35 
respondents. 

(FR  Doc.  98-32789  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDANo.:84.132A-1] 

Centers  for  Independent  Living;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  This  program 
provides  supporLfor  planning, 
conducting,  administering,  and 
evaluating  centers  for  independent 
hving  (centers)  that  comply  vdth  the 
standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act),  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  commui'iities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  applicant  must — (a)  be  a 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  as  defined  in  34  CFR 
364.4(b);  (b)  have  the  power  and 
authority  to  meet  the  requirements  in  34 
CFR  366.2(a)(1);  (c)  be  able  to  plan, 
conduct,  administer,  and  evaluate  a 
center  for  independent  living  consistent 
with  the  requirements  of  section  725(b) 
and  (c)  of  the  Act  and  Subparts  F  and 
G  of  34  CFR  Part  366;  and  (d)  either— 
(1)  not  currently  be  receiving  funds 
under  Part  C  of  Chapter  1  of  Title  VII  of 
the  Act;  or  (2)  propose  the  expansion  of 
an  existing  center  through  the 
estabUshment  of  a  separate  and 
complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  entities  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  Usted  under  AVAILABLE 
FUNDS. 

Deadline  for  Transmittal  of 
Applications:  February  26, 1999. 

Deadline  for  Intergovernmental 
Review:  April  27, 1999. 

Applications  Available:  December  11, 
19S8. 

Available  Funds:  $456,736  as 
distributed  in  the  following  manner: 

Georgia  $86,226 

New  York  104,652 

American  Samoa 154,046 

Guam  55,906 

Commonwealth  of  N.  Marianas  ..         55,906 

Estimated  Average  Size  of  Awards: 
$55,906-$154,046. 


Estimated  Number  of  Awards:  1  per 
eligible  State. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  364  and 
366. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Pearson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3316,  Switzer  Building, 
Washington,  DC  20202-2741. 
Telephone:  (202)  205-8484  (voice)  and 
(202)  205-8243  (TDD). 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
FOR  APPLICATIONS  CONTACT:  The  Grants 
and  Contracts  Services  Team  (GCST), 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  applications  is  to 
FAX  your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  any  of  the  following  sites: 

http://www.ed.gov/offices/OSERS/RSA/ 

rsakits.html 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  http:/ 
/www.adobe.com/prodindex/acrobat/ 
readstep.html.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 


electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222^922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  721(c) 
and  (e)  and  796(f). 

Dated:  December  4,  1998. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[PR  Doc.  98-32814  Filed  12-9-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
[FE  Docket  Nos.  PP-195,  EA-195] 

Application  for  Presidential  Permit  and 
Electricity  Export  Authorization 
Wilson-7  Energy  Systems,  Inc. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Wilson-7  Energy  Systems,  Inc. 
(Wilson-7)  has  applied  for  a  Presidential 
permit  to  construct,  connect,  operate 
and  maintain  electric  transmission 
facilities  across  the  U.S.  border  with 
Mexico.  The  proposed  facility  is  a  direct 
current  (DC)  transmission  with  an 
operating  voltage  of  between  600 
kilovolts  (600  kV)  and  1,200  kV.  The 
facilities  would  originate  at  a  new 
electric  powerplant  to  be  constructed  in 
Hudspeth  Coimty,  Texas,  and  cross  the 
U.S. -Mexico  border  in  the  vicinity  of 
either  Fort  Hancock,  Arcala,  or  Indian 
Hot  Springs,  Texas.  The  proposed 
facilities  would  be  used  to  supply 
electric  energy  to  Mexico  and  unnamed 
countries  south  of  Mexico.  In  addition, 
Wilson-7  seeks  authorization  to  export 
6,000  megawatts  (MW)  of  electric  power 
fi-om  the  United  States  to  Mexico. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  11,  1999. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W.,  Washmgton,  D.C.  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  faciUties  at  the 
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international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038.  In  addition, 
exports  of  electricity  from  the  United 
States  to  a  foreign  country  are  regulated 
and  require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  October  14,  1998,  Wilson-7  filed 
an  application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit  and  an 
electricity  export  authorization.  The 
application  was  supplemented  by 
another  application  filed  on  November 
18,  1998.  Wilson-7  proposes  to 
construct  a  DC  transmission  line  of 
either  600  kV,  800  kV,  1,000  kV,  or 
1,200  kV  DC  from  a  location  in  the 
vicinity  of  Fort  Hancock,  Hudspeth 
County,  Texas,  adjacent  to  the  United 
States  border  with  Mexico,  to  Mexico 
and  to  other  unspecified  countries 
located  south  of  Mexico.  The  electric 
energy  to  be  transmitted  to  Mexico  and/ 
or  other  countries  will  be  generated  by 
three  (3)  2,000-MW  gas-fired  electric 
powerplants  to  be  constructed  by 
Wilson-7  in  Hudspeth  County,  Texas. 
1    The  Wilson-7  application  notes  that 
there  are  no  firm  contracts  in  place  for 
the  sale  of  power  to  any  foreign 
government  or  foreign  private  concerns. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  section  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 
Additional  copies  of  such  petitions  to 
intervene  or  protest  also  should  be  filed 
directly  with:  Mr.  Frank  H.  Wilson,  62 
Tliicket  Street,  Irvine,  California  92614. 

Before  a  Presidential  permit  or 
electricity  export  authorization  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  DOE  also  must  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 


The  NEPA  compliance  process  is  a 
cooperative,  non-adversarial  process 
involving  members  of  the  pubfic,  state 
governments  and  the  Federal 
Government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Notice  of  upcoming 
NEPA  activities  and  information  on  how 
the  public  can  participate  in  those 
activities  will  appear  in  the  Federal 
Register.  Additional  announcements 
will  appear  iji  local  newspapers  and 
public  libraries  and/or  reading  rooms  in 
the  vicinity  of  the  proposed 
transmission  line. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  fi"om  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  D.C.,  on  Decemtwr 
4.  1998. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office  * 
of  Coal  S-  Power  Im/Ex.  Office  of  Fossil 
Energy. 

(FR  Doc.  98-32904  Filed  12-9-98;  8:45  am) 
BILUNG  CODE  645(M>1-P 


DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
98-2  of  the  Defense  Nuclear  Facilities 
Safety  Board,  Safety  Management  at 
the  Pantex  Plant 

agency:  Department  of  Energy. 
action:  Notice. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  98-2,  concerning 
safety  management  at  the  Pantex  plant, 
on  October  7,  1998  (63  FR  53884). 
Section  315(b)  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2286d(b) 
required  the  Department  of  Energy  to 
transmit  a  response  to  the  Defense 
Nuclear  Facilities  Safety  Board  by 
November  20,  1998.  The  Secretary's 
response  follows. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 


response  are  due  on  or  before  January 
11,  1999. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC, 20004. 

FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Gene  Ives,  Deputy  Assistant  Secretary 
for  Military  Application  and  Stockpile 
Management.  Defense  Programs, 
Department  of  Energy.  1000 
Independence  Avenue.  SW, 
Washington,  EX:.  20585. 

Issued  in  Washington,  DC,  on  December  3. 
1998. 

Theodore  Wyka, 

Deputy  to  the  Departmental  Representative 
to  the  Defense  Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Energy, 

Washington.  DC  20585 

Novemt)er  20,  1998. 

The  Honorable  John  T.  Conway, 

Chairman.  Defense  Nuclear  Facilities  Safety 

Board,  625  Indiana  Avenue.  NW,  Suite 

700.  Washington,  DC  20004. 
Dear  Mr.  Chairman:  This  letter 
acknowledges  receipt  of  your 
Recommendation  98-2,  issued  on  September 
30,  1998,  and  published  in  the  Federal 
Register  on  October  7,  1998.  dealing  with 
Safety  Management  at  the  Pantex  Plant.  The 
Department  accepts  Recommendation  98-2 
and  will  develop  an  Implementation  Plan  to 
the  following  approach: 

(1)  The  activities  undertaken  in  the 
Implementation  Plan  will  be  aimed  at 
simplifying  and  standardizing  activity  level 
safety  management  processes  for  all  work 
involving  nuclear  explosives  at  the  Pantex 
Plant.  Implementation  Plan  activities 
involving  Nuclear  Explosive  Safety  Studies 
will  also  be  focused  on  simplification  and 
standardization  of  practices  and  processes. 
Overall,  the  objective  of  the  Implementation 
Plan  will  be  to  ensure  practical  and  timely 
implementation  of  safety  improvements  and 
will  better  allow  for  tailoring  of  SS-21 
principles. 

(2)  The  Department  recognizes  the  need  to 
motiify  the  existing  change  control  process  in 
order  to  improve  process  efficiency  and 
consistency.  An  efficient  process  to  tailor  the 
amount  of  rigor  involved  in  imptementing 
changes  while  maintaining  an  adequate 
safety  margin  will  be  pursued. 

(3)  Roles,  responsibilities  and  authorities 
will  be  clarified  so  that  the  Pantex  contractor 
is  accountable  for  the  adequacy  of  nuclear 
expJosive  op>erations  and  safety 
documentation  at  the  Pantex  Plant.  In  doing 
so,  the  Pantex  contractor  will  have  the  ability 
to  call  on  the  technical  expertise  of  the 
National  Laboratories. 

(4)  The  Department  recognizes  the  need  to 
clarify  the  indef>endenf  role  of  the  Nuclear 
Explosive  Safety  Studies  Groups.  The 
Nuclear  Explosive  Safety  Studies  should 
focus  on  a  scop>e  of  work  established  by  line 
management  and  approved  by  the 
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appropriate  Department  of  Energy 
Authorization  Official. 

(5)  The  Department  will  develop  and 
implement  options  necessary  to  sustain  a 
technically  competent  Nuclear  Explosive 
Safety  Study  Group  talent  pool. 

(6)  The  Department  recognizes  the  need  to 
pursue  the  safety  management  enhancement 
sought  in  Recommendation  98-2  consistent 
with  the  development  of  the  Pantex 
Integrated  Safety  Management  System  as  part 
of  the  Implementation  Plan  for 
Recommendation  95-2. 

The  Deputy  Assistant  Secretary  for  Military 
Application  and  Stockpile  Management, 
Defense  Programs,  is  the  Responsible 
Manager  for  the  preparation  of  the 
Implementation  Plan.  He  will  work  with  you 
to  develop  an  acceptable  plan,  meeting  our 
mutual  expectations. 

Yours  sincerely. 
Bill  Richardson. 
[FR  Doc.  98-32902  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  8450-01-P 


DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
98-1  of  the  Defense  Nuclear  Facilities 
Safety  Board,  integrated  Safety 
Management  and  the  Department  of 
Energy  (DOE)  Facilities. 

AGENCY:  Department  of  Energy 
action:  Notice 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  98-1 ,  concerning 
integrated  safety  management  and  the 
Department  of  Energy  (DOE)  facihties. 
on  October  6,  1998  (63  FR  53646). 
Section  315(b)  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2286d(b) 
required  the  Department  of  Energy  to 
transmit  a  response  to  the  Defense 
Nuclear  Facihties  Safety  Board  by 
November  20,  1998.  The  Secretary's 
response  follows. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  January 
11, 1999. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facihties  Safety  Board,  625  Indiana 
Avenue,  N.W.,  Suite  700,  Washington, 
D.C.,  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Livingston-Behan,  Senior  Program 
Advisor  to  the  Secretary  of  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  20585. 


Issued  in  Washington,  DC  on  December  2, 
1998. 

Theodore  Wyka, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 
November  20, 1998. 

The  Honorable  John  T.  Conway,  Chairman, 
Defense  Nuclear  Facilities  Safety  Board  625 

Indiana  Avenue.  NW.,  Suite  700, 
Washington,  D.C.  20004 

Dear  Mr.  Chairman:  Defense  Nuclear 
Facilities  Safety  Board  (Board) 
Recommendation  98-1,  issued  on  September 
28,  1998,  recommends  improvements  to  the 
Department's  program  for  resolving  the 
findings  of  its  indep)endent  internal  safety 
oversight  organization.  I  agree  that  such 
improvements  will  enhance  our  ability  to 
ensure  safety.  Thus,  the  Department  accepts 
Board  recommendation  98-1. 

The  Department  is  committed  to  having  an 
effective  internal,  independent  oversight 
function  as  part  of  an  overall  safety  assurance 
approach  that  also  includes  line  management 
self-assessments.  The  Department's  policy  on 
line  environment,  safety  and  health  oversight 
clearly  establishes  our  expectations  that 
robust,  rigorous  and  credible  contractor  self- 
assessments  together  with  Department  line 
management  oversight  provide  the  primary 
basis  for  ensuring  safety.  Concurrently,  the 
Department's  Office  of  Oversight  is 
resfKDnsible  for  independent  safety  oversight. 
Its  fmdings  are  communicated  to  line 
management  through  insjjection  reports 
(such  as  safety  management  evaluations), 
topical  and  issue  reviews,  s()ecial  studies, 
and  accident  investigations.  Adequate  and 
timely  resolution  of  safety  fmdings  is  the 
responsibility  of  line  management,  which  has 
overall  responsibility  for  pjerforming  work 
safely,  gathering  and  considering  safety 
feedback,  and  making  necessary 
improvements.  By  acting  on  the  Board's 
recommendation,  we  expect  to  further  clarify 
these  roles  and  responsibilities,  and  promote 
effective  communication  between  line 
management  and  the  independent  oversight 
organization.  Both  are  essential  to  the 
effective  resolution  of  identified  oversight 
findings. 

The  Department  has  completed  a 
preliminary  analysis  of  the  issues  raised  in 
the  Board's  recommendation,  and  has 
identified  the  following  as  the  foundation 
and  focus  of  our  implementation  plan. 

•  The  plan  will  describe  a  consistent, 
disciplined  framework  for  developing  and 
implementing  corrective  action  plans  in 
response  to  oversight  findings,  tracking  and 
reporting  status  of  corrective  actions, 
verifying  the  completion  of  corrective 
actions,  and  resolving  differences  or  issues 
that  may  arise  relative  to  corrective  actions. 
Department  directives  will  be  revised  to 
implement  the  necessary  framework. 

•  The  role  of  the  Office  of  the  Secretary  in 
resolving  differences  or  issues  that  may  arise 
in  response  to  independent  oversight 
findings  will  be  clarified  through 
enhancements  to  existing  Department 
directives. 

I  have  asked  Ms.  Ellen  Livingston-Behan, 
Senior  Program  Advisor  to  the  Office  of  the 
Secretary,  to  serve  as  the  responsible 


manager  for  this  recommendation.  As  the 
principal  point  of  contact  with  the  Board  for 
this  recommendation,  she  will  work  with  you 
and  your  staff  to  develop  an  acceptable 
implementation  plan  that  meets  our  mutual 
expectations.  If  you  have  questions,  please 
contact  her  at  (202)  586-9500. 

Yours  sincerely. 
Bill  Richardson 

IFR  Doc.  98-32903  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
99-04:  Human  Genome  Program — 
Technological  Advances 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Correction. 

In  notice  document  98-31367 
beginning  on  page  64944,  in  the  issue  of 
Tuesday,  November  24,  1998,  make  the 
following  correction: 

On  page  64945,  in  the  third  column, 
under  the  heading  "Program  Funding", 
in  the  second  line  the  dollar  amount 
should  read  "$5,000,000". 

Issued  in  Washington,  DC,  on  December  3, 
1998. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  98-32901  Filed  12-9-98;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

PIN  1904-AA67 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (0MB)  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13,  the  Office  of  Codes 
and  Standards  (OCS)  in  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EE)  has  submitted  the  following 
proposals)  for  the  collection  of 
information  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 


DATES:  Cons 
comments  si 
1999. 
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)8;  8:45  am] 


December  3, 


DATES:  Consideration  will  be  given  to 
comments  submitted  by  January  11, 
1999. 

ADDRESSES:  Written  comments  may  be 
submitted  to:  Office  of  Management  and 
Budget,  Attn:  0MB  Energy  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
submitted  to:  Department  of  Energy, 
Attn:  Bryan  Beninger,  Office  of  Codes 
and  Standards  (EE-43),  Room  lJ-018/ 
FORS,  1000  Independence  Ave.,  SW, 
Washington,  DC  20585-0121. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Berringer,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
iMail  Station  EE-43 1, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
0371,  E-mail: 

Bryan.Berringer@HQ.DOE.GOV;  Eugene 
iMargolis,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC-72, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-9507; 
or  the  0MB  Energy  Desk  Officer,  Office 
of  Management  and  Budget,  Room 
10202,  New  Executive  Office  Building, 
[Washington,  EX:  20503,  (202)  395-3087. 
SUPPLEMENTARY  INFORMATION: 

Collection  title:  Proposed  Clothes 
Washer  Consumer  Impact  Analysis. 

Form(s)  submitted:  OMB  83-1. 

OMB  Number:  None. 

Expiration  date  of  current  OMB 
clearance:  N/A. 

Type  of  request:  Approval  of  new 
collection. 

Respondents:  Individuals  or 
Ibouseholds. 

Estimated  annual  number  of 
respondents:  600. 

Estimated  burden  hours  per 
\respondent:  2  hours. 

Frequency  of  response:  One  time. 
1     Total  annual  reporting  hours:  1,200. 
I    Estimate  cost  burden  to  respondents: 
[No  monetary  burden. 

Collection  description:  OCS  is 
^collecting  consimier  data  to  determine 
Ithe  value  consumers'  place  on  clothes 
washer  attributes,  such  as  rinse  and 
wash  cycle  temperature,  annual 
electricity  and  water  bill  savings,  price 
of  clothes  washer,  top  or  front  loading, 
tetc.  Legislation  requires  that  "the 
Secretary  consider,  among  other  factors, 
*  *  *  if  any  lessening  of  the  utihty  or 
performance  of  the  products  is  likely  to 
result  from  the  imposition  of  the 
standard"  (42  U.S.C.  Sec.  6295(o){2) 
(B)(I)(3)).  OSC  will  analyze  the  data  to 
idetermine  if  the  new  efficiency  standard 


negatively  impacts  any  of  the  attributes 
highly  valued  by  consiuners. 
ADDITIONAL  INFORMATION:  Copies  of  the 
form  and  supporting  documents  can  be 
obtained  from:  Bryan  Berringer,  Office 
of  Codes  and  Standards  (EE-43),  Room 
1J-018/FORS,  1000  Independence  Ave., 
SW,  Washington,  DC  20585-0121. 

Issued  in  Washington,  DC,  on  December  7, 
1998. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[PR  Doc.  98-32864  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  sxunmary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  docimient 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  by 
January  11,  1999.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 


allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  Usted 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADORESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW. 
Washington.  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Hertjert  Miller, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  D.C.  20585.  Mr. 
Miller  may  be  telephoned  at  (202)  426- 
1103,  FAX  (202)  426-1081.  or  e-mail  at 
hmillei@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-846(A),  (B).  and  (C), 
"Manufacturing  Energy  Consumption 
Survey"  (MECS). 

2.  Energy  Information  Administration; 
OMB  No.  1905-0169;  Reinstatement, 
with  change,  of  a  previously  approved 
coUection  for  which  approval  has 
expired;  Mandatory. 

3.  EIA-846(A),  (B).  and  (C)  will  be 
used  to  collect  data  on  energy 
consumption  and  related  subjects  for 
the  manufactiunng  sector  of  the  U.S. 
economy.  In  addition  to  being  used  for 
the  National  Energy  ModeUng  System, 
the  MECS  is  used  to  augment  a  data 
base  on  the  manufacturing  sector. 
Respondents  are  manufacturing 
establishments. 

4.  Business  or  other  for-profit. 

5.  49.447  hours  (18,000  respondents  x 
1  response  per  year  x  8.24  hours  per 
response)  (The  148,340  hour  burden  is 
bemg  prorated  over  a  three-year  period 
since  the  survey  will  be  conducted  only 
one  time  during  this  period.) 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Pap>erwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

ISsued  in  Washington,  D.C.  December  4, 
1998. 

Jay  H.  Casselberry, 

Agancy  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 
[FR  Doc.  98-32905  Filed  12-9-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  MG99-7-000;  MG9»-6-000; 
MG99-9-000;  and  MG99-a-000] 

Algonquin  Gas  Transmission 
Company,  Algonquin  LNG,  Inc., 
Maritimes  &  Northeast  Pipeline,  L.L.C., 
Texas  Eastern  Transmission 
Corporation;  Notice  of  Filing 

December  4,  1998. 

Take  notice  on  that  on  November  25, 
1998.  Algonquin  Gas  Transmission 
Company,  Algonquin  LNG.  Inc., 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
and  Texas  Eastern  Transmission 
Corporation  each  filed  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seq.^  Order  Nos.  566  et  seq.,'  and  Order 
No.  599.3 

Each  company  states  that  it  has  served 
copies  of  its  filing  to  each  of  its  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  a  protest  in  each 
proceeding  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington.  DC  20426.  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 


'  Order  No.  497.  53  FR  22139  (June  14.  1988). 
FERC  Stats,  and  Regs.  1986-1990  530.820  (1988); 
Order  No.  497-A.  order  on  rehearing.  54  FR  52781 
(December  22.  1989).  FERC  Stats,  and  Regs.  1986- 
1990  130.868  (1989);  Order  No.  497-B,  order 
extending  sunset  date.  55  FR  53291  (December  28, 
1990).  FERC  Stats,  and  Regs.  1986-1990  130,908 
(1990);  Order  No.  497-C.  order  extending  sunset 
date.  57  FR  9  (January  2.  1992),  FERC  Stats,  and 
Regs.  1991-1996  130,934  (1991),  rehearing  denied. 
57  FR  5815  (February  18.  1992).  58  FERC  161,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C.  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14.  1992). 
FERC  Stats,  and  Regs.  1991-1996  130,958 
(December  4.  1992);  Order  No.  497-E.  order  on 
rehearing  and  extending  sunset  date.  59  FR  243 
(January  4,  1994),  FERC  Stats,  and  Regs.  1991-1996 
130,987  (December  23,  1993);  Order  No.  497-F, 
order  denying  rehearing  and  granting  clarification. 
59  FR  15336  (April  1,  1994),  66  FERC  161,347 
(March  24,  1994);  and  Order  No.  497-G,  order 
extending  sunset  date.  59  FR  32884  (June  27,  1994), 
FERC  Stats,  and  Regs.  1991-1996  130.996  (June  17. 
1994). 

^  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  FERC  Stats,  and  Regs.  1991-1996  130.997 
(June  17.  1994);  Order  No.  566-A.  order  on 
rehearing.  59  FR  52896  (October  20,  1994),  69  FERC 
161.044  (October  14,  1994);  Order  No.  566-B.  order 
on  rehearing.  59  FR  65707.  (December  21,  1994),  69 
FERC  161,334  (December  14.  1994). 

'Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet.  Order  No.  599. 
63  FR  43075  (August  12.  1998).  FERC  Stats,  and 
Regs.  31.064  (1998). 


should  be  filed  on  or  before  December 
21.  1998.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  these  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32781  Filed  12-9-98;  8:45  am) 

BILUNG  COOE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-20-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1,  1999. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January  1, 1999  in  compliance  with  the 
January  21.  1998.  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute.  83  FERC  ^61.093 
(1998).  order  on  reh  g.  83  FERC  "j  61,331 
(1998).  Specifically,  Algonquin  states 
that  the  filing  complies  with  the 
surcharges  set  forth  in  Appendix  A  to 
the  Stipulation  and  Agreement  as 
follows:  (1)  a  GRI  volumetric  surcharge 
of  0.75c  per  dekatherm  will  be  charged 
on  all  non-discounted  firm  commodity 
and  interruptible  transportation 
services;  (2)  a  1.8c  per  dekatherm 
surcharge  will  be  charged  on  all  non- 
discounted  firm  commodity  units 
delivered  to  small  customers  qualifying 
for  service  under  Algonquin's  Rate 
Schedules  AFT-lS  and  AFT-ES;  (3)  a 
reservation  surcharge  of  23.0c  per 
dekatherm  per  month  will  be  charged 
on  non-discounted  firm  high  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  and  (4)  a  reservation  surcharge  of 
14.2c  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  factor  customers,  i.e..  less  than  or 
equal  to  50%  load  factor. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 


customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32837  Filed  12-9-98;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -48-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  4,  1998. 

Take  notice  that  on  November  30, 
1998,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  proposed  to 
become  effective  Janaury  1.  1999: 

Twenty-Fourth  Revised  Sheet  No.  17 

ANR  states  that  the  purpose  of  this 
filing  is  to  establish  the  revised  Gas 
Research  Institute  surcharges  approved 
in  the  Commission's  September  29, 
1998  order  at  Docket  No.  RP98-235- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.- All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32768  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP99-7-000] 

ANR  Pipeline  Company;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed 
Washington  County  Replacement 
Project  and  Request  for  Comments  on 
Environmental  Issues 

December  4,  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  replacement  of  about  0.55  mile  of 
20-inch-diameter  pipeline,  proposed  in 
the  Washington  County  Replacement 
Project.!  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

This  EA  will  be  used  by  the 
Commission  in  its  decisionmaking 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
liotice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 


the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

ANR  Pipeline  Company  (ANR)  seeks 
authority  to: 

•  Abandoned  and  remove  0.6  mile  of 
20-inch-diameter  pipeline  (Line  1-301); 

•  Install  in  the  safne  trench  about  0.6 
mile  of  20-inch-diameter  replacement 
pipeline,  using  the  existing  right-of-way 
(ROW)  plus  25  feet  on  the  western  edge 
as  part  of  the  construction  work  area; 

•  Use,  as  temporary  staging  areas,  1.1 
acres  of  land  located  outside  the 
existing  ROW; 

•  Extend  Ash  Road  about  100  feet  in 
an  easterly  direction  for  ROW  access; 
and 

•  Use  about  2.5  acres  of  its 
Germantown  Compressor  Station  site  as 
a  contractor  yard. 

Line  1-301  was  installed  in  1956  as 
a  loop  to  Line  301,  a  14-inch-diameter 
pipeline.  The  recent  and  ongoing 
construction  of  Brookstone  Crossing,  a 
residential  development,  has  increased 
the  population  density  along  a  segment 
of  Line  1-301.  Consequently,  ANR  must 
upgrade  this  segment  from  a  Class  2  to 
Class  3  pipeline  to  maintain  compliance 
with  the  U.S.  Department  of 
Transportation  (USDOT)  regulations. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2.  The  proposed 
construction  area  would  start  about  820 
feet  south  of  Sherman  Road  and  extend 
northward  to  Ash  Drive.  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  9.4  acres  of  land. 
In  addition,  a  2.5-acre  pipeyard  would 
be  used.  No  new  permanent  ROW 
would  be  acquired.  All  temporary 
construction  areas  would  be  allowed  to 
revert  to  their  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 


'  ANR  Pipeline  Company's  application  was  filed 
with  the  Commission  under  Section  7  of  the  Natural 
G«s  Act  and  Part  157  of  the  Commission's 
regulations. 


^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Cortunission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington.  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all   ■ 
those  receiving  this  notice  in  the  mail. 


scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  diis  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Public  Safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the. comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  page  4  of  this  notice. 

Currently  Identified  Enviroiunental 
Issues 

We  have  already  identified  some 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
ANR.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  crossing  of  Cedar  Creek  could 
potentially  impact  rare  fish  and  mussel 
species. 

•  Construction  may  affect  a 
residential  area. 
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Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal 
and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2 

•  Reference  Docket  No.  CP99-007- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  4,  1999. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  en  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  {www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  For  assistance  with 


access  to  RIMS,  the  RIMS  helpline  can 

be  reached  at  (202)  208-2222. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  98-32778  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA99-1 0-000] 

Burk  Royalty  Company;  Notice  of 
Petition  for  Adjustment 

December  4, 1998. 

Take  notice  that  on  December  2, 1998, 
Burk  Royalty  Company  (Burk),  filed  a 
petition  for  adjustment,  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978,  for  relief  from  paying 
Northern  Natural  Gas  Company 
(Northern)  the  Kansas  ad  valorem  tax 
refunds  attributable  to  Melvin  J.  Smith 
(Smith),  the  only  royalty  interest  owner 
in  the  lease  for  which  refunds  are  now 
due  under  the  Commission's  September 
10,  1997  order  in  Docket  No.  RP97-369- 
000  et  al.  [80  FERC  1  61,264  (1997); 
rehearing  denied.  82  FERC  1  61,058 
(1998)1.  The  Commission's  September 
10  order  directed  First  Sellers  under  the 
NGPA  to  make  Kansas  ad  valorem  tax 
refunds,  with  interest,  for  the  period 
from  1983  to  1988.  Burk's  petition  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  served  Burk  with  a  Kansas 
ad  valorem  tax  refund  claim.  With 
interest  compounded  through  June  30, 
1998,  Northern's  refund  claim  totals 
$15,811.32.  Burk  seeks  to  be  relieved 
from  having  to  pay  the  $667.00  in 
principal,  plus  the  interest,  that  is 
attributable  to  Smith's  royalty  interest. 
Burk  states  that  Smith  is  deceased,  and 
that  Smith  owned  all  of  the  minerals  on 
the  lease,  making  Smith  the  only  royalty 
interest  owner,  with  a  12.5  percent 
royalty  interest  in  the  lease. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211, 
385.1105.  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 

participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  98-32784  Piled  12-9-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 65-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  4.  1998. 

Take  notice  that  on  November  30, 
1998,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Twenty-fifth  Revised  Sheet  No. 
11,  with  an  effective  date  of  January  1, 
1999. 

CIG  states  that  the  filing  was  made 
pursuant  to  CIG's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  General  Terms 
and  Conditions,  Article  21.5  (Account 
No.  858  Stranded  Costs). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Rules  and  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-32785  Filed  12-9-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP9fr-107-000  and  CP98-109- 
000] 

Continental  Natural  Gas,  Inc.;  Notice  of 
Corporate  Name  Change 

December  4, 1998. 

Take  notice  that  on  December  2, 1998, 
Continental  Natural  Gas,  hic. 
(Continental),  tendered  for  filing  in  the 
above-docketed  proceedings  a  notice 
concerning  a  change  in  its  corporate 
name. 

Continental  informs  the  Commission 
that  effective  October  16,  l998,  the 
name  of  Continental  Natural  Gas,  Inc. 
has  been  changed  to  CMS  Continental 
Natural  Gas,  Inc.  Continental  requests 
that  the  Commission  modify  its  records 
in  the  above-docketed  proceedings, 
including  the  certificates  granted  to 
Continental  to  reflect  the  new  name. 
Continental  states  that  its  corporate 
name  change  is  a  change  in  name  only 
and  does  not  reflect  any  substantive 
change  in  operation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  hling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  must  be  filed  on  or 
before  December  21, 1998,  as  provided 
in  Section  154.210  of  the  Commission's 
regulations.  Protests  vnll  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  98-32777  Filed  12-9-98;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -2-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1, 1998, 
East  Tennessee  Natiual  Gas  Company 


(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  Fifteenth 
Revised  Sheet  No.  4,  with  an  effective 
date  of  January  1, 1999. 

East  "Tennessee  states  that  it  is 
submitting  the  revised  tariff  sheet 
pursuant  to  Section  33  of  the  General 
Terms  and  Conditions  of  its  Tariff,  the 
March  10, 1998  Stipulation  and 
Agreement  filed  in  Docket  No.  RP97- 
149,  et  al.,  and  approved  by  the 
Commission  on  April  29, 1998,  and  the 
Commission's  "Order  Approving  the 
Gas  Research  Institute's  1999  Research, 
Development  and  Demonstration 
Program  and  1999-2003  Five- Year 
Plan"  issued  in  Docket  No.  RP98-235. 
See  Gas  Research  Institute,  83  FERC 
61,093  (1998);  Gas  Research  Institute,  84 
FERC  61,326  (1998).  East  Tennessee 
further  states  that  tariff  sheet  revises  the 
Gas  Research  Institute  surcharges  for 
1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moUon 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[PR  Doc.  98-32834  Filed  12-9-98;  8:45  am) 
BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  docket  bear  a  proposed 
effective  date  of  November  1,  1998. 


ESNG  states  that  the  purpose  of  this 
instant  fiUng  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS,  the 
costs  of  which  comprise  the  rates  and 
cha];ges  payable  under  ESNG's  Rate 
Schedules  GSS  and  LSS.  This  tracking 
filing  is  being  made  pursuant  to  Section 
3  of  ESNG's  Rate  Schedules  GSS  and 
LSS,  respectively. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Pubfic  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32844  Filed  12-9-98;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 68-000] 

El  Paso  Natural  G^s  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  4,  1998. 

Take  notice  that  on  December  1,  1998. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets  to 
become  effective  January  1, 1999: 

Second  Revised  Volume  No.  1-A 

Fifteenth  Revised  Sheet  No.  20 
Ninth  Revised  Sheet  No.  22 
Fift»enth  Revised  Sheet  No.  23 
Nineteenth  Revised  Sheet  No.  24 
Fifteenth  Revised  Sheet  No.  26 
Fifteenth  Revised  Sheet  No.  27 

Third  Revised  Volume  No.  2 

Forth-Fourth  Revised  Sheet  No.  1-D.2 
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Thirty-Eighth  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  adjust  its  rates 
for  inflation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  vifith  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretory. 
[FR  Doc.  98-32786  Filed  12-9-98;  8:45  am) 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4.  1998. 

Take  notice  that  on  December  1,  1998, 
Granite  State  Gas  Transmission,  Inc.. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  below  for  the  effectiveness  on 
Jemuary  1,  1999. 

Sixteenth  Revised  Sheet  No.  21 
Seventeenth  Revised  Sheet  No.  22 
Twelfth  Revised  Sheet  No.  23 

According  to  Granite  State  the 
purpose  of  its  filing  is  to  revise  the  Gas 
Research  Institute  (GRI)  surcharges  in  its 
firm  and  interruptible  transportation 
rates  to  conform  with  the  reduced 
surcharges  to  be  effective  during  1999 
proposed  by  GRI  in  the  settlement  in 
Docket  No.  RP98-235-O00  which  was 
approved  by  the  Commission  in  an 
order  issued  September  29,  1998. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  interruptible  transportation 
customers  and  on  the  regulatory 
agencies  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32775  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  below  for  effectiveness  on  January 
1, 1999: 

Substitute  Sixteenth  Revised  Sheet  No.  21 
Substitute  Seventeenth  Revised  Sheet  No.  22 

According  to  Granite  State,  the 
foregoing  tariff  sheets  propose  a  revised 
Power  Cost  Adjustment  (PGA)  surcharge 
applicable  to  its  firm  transportation 
services  during  the  first  quarter  of  1999 
to  reimburse  Granite  State  for  certain 
electric  power  costs  that  it  is  obligated 
to  pay  Portland  Pipe  Line  Corporation 
pursuant  to  the  terms  of  a  lease  of  a 
pipeline  from  Portland  Pipe  Line. 

Granite  State  further  states  that  the 
total  surcharge  of  $0.5787  consists  of  the 
sum  of  two  components:  the  Quarterly 
Forecast  PGA  factor  of  $0.7948  which  is 
based  on  projected  incremental  electric 
power  costs  to  be  billed  to  Granite  State 
during  the  first  quarter  of  1999  and  the 
Reconcilable  PCA  factor  of  $<0.2161> 
which  reconciles  the  accumulated  over/ 
under  past  surcharge  collections  in  the 
Deferred  Account  on  a  quarterly  basis. 


The  method  for  developing  the 
surcharge  in  the  foregoing  manner  was 
approved  by  the  Commission  in  orders 
issued  in  Docket  Nos.  RP98-155-003 
and  TM98-4-4-001,  according  to 
Granite  State. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
transportation  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 
Secretary. 
(FR  Doc.  98-32842  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11597-000,  AK] 

Ketchikan  Public  Utilities;  Notice  of 
Ketchikan  Public  Utilities  Request  To 
Use  Alternative  Procedures  in  Filing  a 
License  Application 

December  4,  1998. 

The  preliminary  permit  holder, 
Ketchikan  Public  Utilities  (KPU),  has 
asked  to  use  an  alternative  procedure  in 
filing  an  application  for  original  license 
for  the  proposed  Whitman  Lake 
Hydroelectric  Project  No.  11597.^  KPU 
has  demonstrated  that  they  have  made 
an  effort  to  contact  all  resource  agencies, 
Indian  tribes,  nongovernmental 
organizations  (NGOs),  and  others 
affected  by  their  proposal,  and  that  a 
consensus  exists  that  the  use  of  an 
alternative  procedure  is  appropriate  in 


'  The  4,500-kilowatt  project  would  be  located  on 
Whitman  Creek,  in  Ketchikan  Gateway  Borough 
Alaska,  partially  within  the  Tongass  National 
Forest. 


Applicant  Pi 
Whitman  La 

On  Novem 
distributed  a 
project  to  sta 
agencies,  Ind 
scheduled  a 
site  visit  for  j 
early  Januar) 
the  meeting  ; 
published  lo 
Commission 

Public  SCO 
for  Spring  1£ 
requests  fron 
study  plans  i 
in  1999.  Stu( 
during  sprin; 
needed.  The 
applicant-pn 
with  the  Con 
2000,  the  ex] 
preliminary 

Comments 

Interested 
the  date  of  tl 
Commission 
proposal  to  i 

'81FERC16 


Federal  Register /Vol.  63,  No.  237 /Thursday,  December  10,  1998 /Notices 


68269 


)e  heard  or  to 
He  a  motion 
ith  the 

Commission, 
ington,  DC 
Sections 
Commission's 
such  motions 
accordance 

Protests  will 
aission  in 


-98;  8:45  am) 


i  be  located  on 
'ay  Borough 
National 


this  case.  KPU  has  also  submitted  a 
communication  protocol  that  is 
supported  by  most  interested  entities. 

Tne  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  KPU's 
request  to  use  the  alternative  procedure, 
as  required  under  the  final  rule  for 
Regulations  for  the  Licensing  of 
Hydroelectric  Projects.^  Additional 
notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date. 

The  alternative  procedure  being 
requested  here  combines  the  prefiling 
consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  the  applicant  consults  with 
agencies,  Indian  tribes,  and  NGOs 
during  preparation  of  the  application  for 
the  license  and  before  filing  it,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
application  is  filed.  The  alternative 
procedure  is  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  prefiling  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

Applicant  Prepared  EA  Process  and 
Whitman  Lake  Project  Schedule 

On  November  14.  1998,  KPU 
distributed  a  schedule  for  the  proposed 
project  to  state  and  federal  resource 
agencies,  Indian  tribes,  and  NGOs.  KPU 
scheduled  a  consultation  meeting  and 
site  visit  for  all  interested  parties  in 
early  January  1999.  Notices  announcing 
the  meeting  and  site  visit  would  be 
published  locally,  as  required  by 
Commission  regulations. 

Public  scoping  meetings  are  planned 
for  Spring  1999.  Based  on  study 
requests  from  the  January  meetings, 
study  plans  would  be  developed  early 
in  1999.  Studies  would  be  conducted 
during  spring,  summer,  and  fall  1999,  as 
needed.  The  application,  including  the 
applicant-prepared  EA,  would  be  filed 
with  the  Commission  on  or  before  May 
2000,  the  expiration  date  of  KPU's 
preliminary  permit  is  June  05,  2000. 

Comments 

Interested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 
Commission,  any  comments  on  KPU's 
proposal  to  use  the  alternative 


procedures  to  file  an  application  for  the 
Whitman  Lake  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets — Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Whitman  Lake 
Hydroelectric  Project,  No.  11597). 

For  further  information,  call  Gaylord 
Hoisington  of  the  Federal  Energy 
Regulatory  Commission  at  (202)  219- 
2756,  or  E-mail 

Gaylord.Hoisington@FERC.FED.US. 
Information  is  also  available  on  the  web 
at  MTww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32832  Filed  12-9-95;  8:45  am) 

BILUNG  CODE  <7t7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11599-^)00,  AK] 

Ketchikan  Public  Utilities;  Notice  of 
Ketchikan  Public  Utilities  Request  To 
Use  Alternative  Procedures  in  Filing  a 
License  Application 

December  4,  1998. 

The  preliminary  permit  holder, 
Ketchikan  Public  Utilities  (KPU),  has 
asked  to  use  an  alternative  procedure  in 
filing  an  application  for  original  license 
for  the  proposed  Connell  Lake 
Hydroelectric  Project  No.  11599.*  KPU 
has  demonstrated  that  they  have  made 
an  effort  to  contact  all  resource  agencies, 
Indian  tribes,  nongovernmental 
organizations  (NGOs),  and  others 
affected  by  their  proposal,  and  that  a 
consensus  exists  that  the  use  of  an 
alternative  procedure  is  appropriate  in 
this  case.  KPU  has  also  submitted  a 
communication  protocol  that  is 
supported  by  most  interested  entities. 

Tne  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  KPU's 
request  to  use  the  alternative  procedure, 
as  required  under  the  final  rule  for 
Regulations  for  the  Licensing  of 
Hydroelectric  Projects.^  Additional 


»81  FERC161,103(1997). 


'  The  1.700-kilowatt  project  would  be  located  on 
Connell  Lake,  owned  by  the  Ketchikan  Pulp 
Company,  on  Ward  Creek,  near  the  City  of 
Ketchikan  within  the  Tongass  National  Forest. 

2  81  FERC1 61.103  (1997). 


notices  seeking  comments  on  the 
specific  project  proposal,  interventions 
and  protests,  and  recommended  terms 
and  conditions  will  be  issued  at  a  later 
date. 

The  alternative  procedure  being 
requested  here  combines  the  prefiling 
consultation  process  with  the 
environmental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  the  applicant  consults  with 
agencies,  Indian  Tribes,  and  NGOs 
during  preparation  of  the  application  for 
the  license  and  before  filing  it,  but  the 
Commission  staff  performs  the 
environmental  review  after  the 
appMcation  is  filed.  The  alternative 
procedure  is  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  prefiling  consultation 
and  environmental  review  processes 
into^a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

Applicant  Prepared  EA  Process  and 
Connell  Lake  Pro)ect  Schedule 

On  November  12,  1998,  KPU 
distributed  a  schedule  for  the  proposed 
project  to  state  and  federal  resource 
agencies,  Indian  tribes,  and  NGOs.  KPU 
scheduled  a  consultation  meeting  and 
site  visit  for  all  interested  parties  in 
early  January  1999.  Notices  announcing 
the  meeting  and  site  visit  would  be 
published  locally,  as  required  by 
Commission  regulations. 

Public  scoping  meetings  are  planned 
for  Spring  1999.  Based  on  study 
requests  from  the  January  meetings, 
study  plans  would  be  developed  early 
in  1999.  Studies  would  be  conducted 
during  spring,  summer,  and  fall  1999,  as 
needed.  The  application,  including  the 
applicant-prepared  EA,  would  be  filed 
with  the  Commission  on  or  before  June 
2000,  the  expiration  date  of  KPU's 
preliminary  permit  is  July  25,  2000. 

Comments 

htterested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 
Commission,  any  comments  on  KPU's 
proposal  to  use  the  alternative 
procedures  to  file  an  application  for  the 
Connell  Lake  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets — Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 
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All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Connell  Lake 
Hydroelectric  Project,  No.  11599). 

For  further  information,  call  Gaylord 
Hoisington  of  the  Federal  Energy 
Regulatory  Commission  at  (202)  219- 
2756,  or  E-mail 

Gaylord.Hoisington@FERC.  FED.US. 
Information  is  also  available  on  the  web 
at  www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 
Da^-id  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32833  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -63-000] 

KN  Interstate  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1.  1998, 
KN  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  to  become  a 
part  of  KNI's  FERC  Gas  Tariff,  the 
following  revised  tariff  sheet(s)  to  be 
effective  January  1,  1999: 

Third  Revised  Volume  No.  1-A 

Sixth  Revised  Sheet  No.  4-D 
First  Revised  Volume  No.  1-C 

Eleventh  Revised  Sheet  No.  4 

KNI  states  that  this  filing  is  being 
submitted  in  compliance  with  the  Gas 
Research  Institute's  (GRI)  application 
seeking  approval  of  its  1999  RD&D 
program  recently  approved  by  the 
Commission  in  Docket  No.  RP98-235. 

KNI  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Secretary. 

(FR  Doc,  98-32769  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -11 7-000] 

KN  Wattenberg  Transmission  Limited 
Liability  Co.;  Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
KN  Wattenberg  Transmission  Limited 
Liability  Co.  (KNW)  tendered  for  filing 
to  become  a  part  of  KNW's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet(s)  to  be 
effective  January  1,  1999: 

First  Revised  Sheet  No.  6 

KNW  states  that  this  filing  is  being 
submitted  in  compliance  with  the  Gas 
Research  Institute's  application  seeking 
approval  of  its  1999  RD&D  program 
recently  approved  by  the  Commission  in 
Docket  No.  RP98-235. 

KNW  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  KNW  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32773  Filed  12-9-98;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -5-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  4, 1998. 

Take  notice  that  on  December  1 ,  1998, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Ninth  Revised  Sheet  No. 
5,  with  an  effective  date  of  January  1, 
1999. 

Midwestern  states  that  it  is  submitting 
the  revised  tariff  sheet  pursuant  to 
Article  XVII  of  the  General  Terms  and 
Conditions  of  its  Tariff,  the  March  10, 

1998  Stipulation  and  Agreement  filed  in 
Docket  No.  RP97-149,  et  aJ.,  and 
approved  by  the  Commission  on  April 
29,  1998,  and  the  Commission's  "Order 
Approving  the  Gas  Research  Institute's 

1999  Research,  Development  and 
Demonstration  Program  and  1999-2003 
Five- Year  Plan"  issued  in  Docket  No. 
RP98-235.  See  Gas  Research  Institute, 
83  FERC  61,093  (1998);  Gas  Research 
Institute,  84  FERC  61,326  (1998). 
Midwestern  further  states  that  tariff 
sheet  revises  the  Gas  Research  Institute 
surcharges  for  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  98-32835  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 77-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1 ,  Ninth  Revised  Sheet  No. 
8,  with  a  proposed  effective  date  of 
January  1, 1999. 

National  states  that  the  proposed  tarifi^ 
sheets  reflect  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

I  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32764  Filed  12-»-98;  8:45  am] 

BltJJNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-1 6-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
National  Gas  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  January  1, 1999: 

8th  Revised  Sheet  No.  8 
13th  Revised  Sheet  No.  9 
3rd  Revised  Sheet  No.  10 
2nd  Revised  Sheet  No.  11 

National  asserts  that  the  purpose  of 
this  filing  is  to  reflect  the  1999  Gas 
Research  Institute  (GRI)  unit  surcharges 
approved  by  the  Commission  on  April 
29, 1998,  at  Docket  No.  RP97-149-O03, 
etal. 

The  proposed  tariff  sheets  reflect 
demand/reservation  surcharges  of  23.0 
cents  and  14.2  cents  per  Dth  for  "high 
load  factor  and  low  load  factor" 
customers  respectively,  and  a 
commodity/usage  surcharge  of  .75  cents 
on  firm  service  and  one-part 
interruptible  rates. 

National  further  states  that  copies  of 
this  filing  are  being  were  served  upon 
National's  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-32776  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-OI-OOO] 

Natfonal  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  UrKler  Blanket 
Authorization 

December  4, 1998. 

Take  notice  that  on  November  24, 
1998,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  in  Docket  No.  CP99-91-000 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon,  certain 
facilities  located  in  Clarion  County, 
Pennsylvania.  National  Fuel  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  No.  CP83-4-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission. 

Specifically,  National  Fuel  requests 
authorization  to  abandon  in  place 
approximately  4,053  feet  of  a  2-inch  and 
3-inch  sales  lateral  designated  Line  M- 
W3202(T),  because  of  its  age  and 
deteriorated  condition.  National  Fuel 
also  requests  authorization  to  remove 
and  abandon  Station  No.  P-2796, 
located  on  Line  M-W3202(T),  and  one 
point  of  delivery  which  previously 
provided  service  to  one  residential 
customer  of  National  Fuel  Gas 
Distribution  Corporation  (Distribution). 

It  is  stated  that  Distribution  has 
reC(«ved  approval  from  the 
Pennsylvania  Public  Utility  Commission 
for  the  abandonment  of  the  one 
residential  customer  affected  by 
National  Fuel's  proposed  abandorunent. 
It  is  averred  that  the  one  residential 
customer  has  converted  to  an  alternate 
hjel. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
profest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boer^rs, 

Secretary. 

(FR  Doc.  98-32780  Filed  12-9-98;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-1 6-000} 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

December  4, 1998. 

Take  notice  that  on  December  1,  1998, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Voliune  No.  1,  Fourteenth  Sheet  No.  9 
and  Second  Revised  Sheet  No.  43  to  its 
FERC  Gas  Tariff.  Fourth  Revised 
Voliune  No.  1,  with  a  proposed  effective 
date  of  January  1,  1999. 

National  states  that  pursuant  to 
Article  III,  Section  1.  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al.,  National  is  required  to 
recalculate  the  maximiun  Firm 
Gathering  (FG)  rate  annually  to  reflect: 
(a)  the  changes  in  the  FG  reservation 
determinants  based  on  the  FG 
throughout  for  the  prior  12  months 
ended  October  31;  (b)  an  annual 
reduction  of  2.5  percent  in  direct 
Operation  and  Maintenance  Costs;  (c) 
the  costs  resulting  from  operation  of 
Sections  2  and  3  of  Article  III  of  the 
settlement;  and  (d)  changes  in  the  IG 
revenues  to  be  subtracted  from  the 
Gathering  Cost-of-Service  based  on  the 
maximum  IG  rate  in  effect  each  month 
diuing  the  prior  12  months  ended 
October  31  times  the  IG  throughput  for 
the  same  period.  The  recalculation 
produced  an  FG  rate  of  $7.9343  per  dth. 
Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  die  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcNCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32843  Filed  12-9-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-1 76-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
Natural  Gas  Pipefine  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixtii 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  be  effective  Janaury  1,  1999. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
provision  in  its  tariff  consistent  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission):  (1) 
"Statement  of  Policy  and  Request  for 
Comments"  issued  January  31,  1996  in 
Dbcket  Nos.  RM95-6  and  RM96-7.  and 
(2)  Order  issued  August  31,  1998,  in 
Docket  No.  RP98-362. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
neecessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  }anaiu-y  1 
1999. 

Natiual  states  that  copies  of  the  fifing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  StiBet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  die  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32763  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-237-000,  ER97-1079- 
000  and  ER97-3574-000] 

New  England  Power  Pool;  Notice  of 
informal  Settlement  Conference 

December  4, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 
a.m.  on  Thursday,  December  10, 1998, 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Joseph  H.  Long  at  (202)  208- 
2149  or  Hyim  S.  Kim  at  (202)  208-2960. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32782  Filed  12-9-98;  8:45  am] 
BILLMQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -69-000] 

Nortliem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  changes  in 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets  proposed  to 
be  effective  January  1,  1999: 

FifUi  Revised  Volume  No.  1 

48  Revised  Sheet  No.  50 
48  Revised  Sheet  No.  51 
18  Revised  Sheet  No.  52 
44  Revised  Sheet  No.  53 

Original  Volume  No.  2 

156  Revised  Sheet  No.  IC 
31  Revised  Sheet  No.  iC.a 

Northern  states  that  the  above  sheets 
are  being  filed  to  reflect  the  Gas 
Research  histitute  (GRI)  funding 
surcharges  for  the  1999  calendar  year. 


Northern  f 
the  filing  hav 
its  customers 
Commission! 

Any  persoi 
protest  said  f 
to  intervene  ( 
Federal  Ener; 
888  First  Strt 
20426,  in  ace 
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Rules  and  Re 
or  protests  m 
with  Section 
Commission' 
be  considerei 
determining 
taken, but  wi 
protestants  p 
Any  person  \ 
must  file  a  m 
of  this  filing 
Commission 
inspection  in 
Room. 

David  P.  Boerj 
Secretary. 
(PR  Doc.  98-3: 
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I  Northern  further  states  that  copies  of 
the  fihng  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[PR  Doc.  98-32770  Filed  12-9-98;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 72-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  4, 1998.      ~" 

Take  notice  that  on  December  1, 1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  the  following  tariff  sheets, 
proposed  to  be  effective  January  1, 1999: 

47  Revised  Sheet  No.  50 
47  Revised  Sheet  No.  51 
43  Revised  Sheet  No.  53 

Northern  states  that  this  filing 
establishes  the  1998-1999  system 
Balancing  Agreement  (SBA)  cost 
recovery  surcharge  to  be  effective 
January  1, 1999. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32787  Filed  12-9-98;  8:45  am) 
BILUNG  COOE.6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docltet  No.  RP99-1 73-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  4, 1998. 

Take  notice  that  on  December  1,  1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
Surcharge  which  is  designed  to  recover 
costs  incurred  by  Northern  related  to  its 
contracts  with  third-party  pipelines. 
Therefore,  Northern  has  filed  46  Revised 
Sheet  No.  50  and  51  and  the  42  Revised 
Sheet  No.  53  to  be  effective  January  1, 
1999. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on . 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-32847  Filed  12-9-98;  8:45  am] 

BILLING  CODE  $717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 75-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1,  1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  ?ERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effejrtive  January  1,  1999. 

Panhandle  states  that  this  filing 
removes  from  its  currently  effective 
rates  the  Miscellaneous  Stranded  Cost 
Reservation  Volumetric  Surcharge 
applicable  to  Rate  Schedules  IT  and  EIT 
for  the  reconciliation  recovery  period 
established  in  Docket  No.  RP98-75-000. 
The  current  volumetric  surcharge  was 
approved  by  a  Commission  letter  order 
issued  December  24,  1997.  The 
reconciliation  recovery  period  will 
terminate  on  December  31,  1998. 
Accordingly,  Panhandle  proposes  to 
remove  the  0.80C  per  Dt.  Section  18.14 
Miscellaneous  Stranded  Cost 
Volumetric  Surcharge. 

Panhandle  further  states  that  this 
filing  reinstates  the  Carryover  Second 
GSR  Settlement  Interruptible  Rate 
Component  applicable  to  interruptible 
transportation  service  provided  under 
Rate  Schedules  IT  and  EIT.  The  Second 
GSR  Settlement  Interruptible  Rate 
Component  was  established  in  a  April 
18,  1996  Stipulation  and  Agreement  in 
Docket  No.  RP95^1 1-000  (April  18, 
1996  Settlement).  Accordingly,  pursuant 
to  Article  I,  Section  3(f)(ii)  of  the  April 
18,  1996  Settlement,  Panhandle  is 
proposing  to  implement  a  l.llt  per  Dt. 
Carryover  Second  GSR  Settlement 
Interruptible  Rate  Component  to  be  in 
effect  during  the  twelve  month  Second 
GSR  Settlement  Carryover  Period 
commencing  January  1,  1999. 

Panhandle  states  that  copies  of  this 
filirfg  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32762  Filed  12-9-98:  8:45  am) 

B4LUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  TM99-2-28-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  1,  1999: 

Fifty-First  Revised  Sheet  No.  4 
Fifty-First  Revised  Sheet  No.  5 
Fifty-First  Revised  Sheet  No.  6 
Forty-Ninth  Revised  Sheet  No.  7 
Forty-Ninth  Revised  Sheet  No.  8 
Thirtieth  Revised  Sheet  No.  15 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January  1, 1999  in  compliance  with  the 
January  21,  1998,  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  161,093 
(1998),  order  on  reh'g,  83  FERC  1 61,331 
(1998).  Specifically,  Panhandle's  filing 
complies  with  the  surcharges  set  forth 
in  Appendix  A  to  the  Stipulation  and 
Agreement  as  follows:  (1)  a  reservation 
surcharge  of  23.0(5  per  dekatherm  per 
month  will  be  charged  on  non- 
discounted  firm  high  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  (2)  a  reservation  surcharge  of 
14.2(t  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  factor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor,  (3)  a  GRI 
volumetric  surcharge  of  0.75?  per 


dekatherm  surcharge  wil^be  charged  on 
all  non-discounted  firm  commodity  and 
interruptible  transportation  services; 
and  (4)  a  1.8«  per  dekatherm  surcharge 
will  be  charged  on  all  non-discounted 
firm  commodity  units  delivered  to 
customers  qualifying  for  service  under 
Panhandle's  Rate  Schedule  SCT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32838  Filed  12-9-98:  8:45  am] 

BILUNG  CODE  (71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -86-000] 

PG&E  Gas  Transmission,  Northwest; 
Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A:  Twenty- 
first  Revised  Sheet  No.  5.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
sheet  become  effective  January  1,  1999. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
Paragraph  37  of  the  terms  and 
conditions  of  First  Revised  Volume  No. 
1-A  of  its  FERC  Gas  Tariff,  "Adjustment 
for  Fuel,  Line  Loss  and  Other 
Unaccounted  For  Gas  Percentages." 
These  tariff  changes  reflect  that  PG&E 
GT-NW's  fuel  and  line  loss  surcharge 
percentage  will  increase  to  0.0009%  per 
Dth  per  pipeline-mile  for  the  six-month 
period  beginning  January  1,  1999.  Also 


included,  as  required  by  Paragraph  37, 
are  workpapers  showing  the  derivation 
of  the  current  fuel  and  line  loss 
percentage  in  effect  for  each  month  the 
fuel  tracking  mechanism  has  been  in 
effect. 

PG&E  GT-NW  hirther  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pbulic 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32772  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-2-8e-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  the 
following  revised  tariffs  sheets:  Twenty- 
Fifth  Revised  Sheet  No.  4,  Thirteenth 
Revised  Sheet  No.  4A  and  Tenth 
Revised  Sheet  No.  6C,  with  an  effective 
date  of  January  1,  1999. 

PG&E  GT-NW  states  that  these  tariff 
sheets  establish  PG&E  GT-NW'S  Gas 
Research  Institute  (GRI)  surcharge  for 
calendar  year  1999.  PG&E  GT-NW 
proposes  that  these  sheets  be  made 
effective  January  1,  1999. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 
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Secretary. 
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)-98;  8:45  am] 


Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergere, 
Secretary. 

[FR  Doc.  98-32841  Filed  12-9-98;  8:45  am] 
BUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-98-000] 

Souttiem  Natural  Gas  Company,  Texas 
Gas  Transmission  Corporation;  Notice 
of  Application  To  Abandon 

December  4, 1998. 

Take  notice  that  on  December  2, 1998, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama,  35202-2563,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
P.O.  Box  20008,  Owensboro,  Kentucky 
42304  (jointly  referred  to  as  Applicants) 
filed  under  Section  7(b)  of  the  Natural 
Gas  Act,  for  authority  to  abandon,  an 
interruptible  transportation  service 
which  Applicants  provided  for 
Mississippi  Valley  Gas  Company 
(MVG).  The  service  was  provided  under 
Southern's  Rate  Schedule  X-42  and 
Texas  Gas'  Rate  Schedule  X-76,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Applicants  state  that  this 
transportation  service  is  no  longer 
needed  and  has  been  tenninated  by 
mutual  agreement  between  Applicants 
and  MVG. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  vdll  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32831  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 64-000] 

Southern  Natural  Gas  Company; 
Notice  of  Revised  Tariff  Sheets 

December  3,  1998. 

Take  notice  that  on  November  30, 
1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  following  tariff 
sheets,  to  become  effective  January  1 , 
1999: 

Forty-Third  Revised  Sheet  No.  14 
Twenty-Ninth  Revised  Sheet  No.  14a 
Sixty-Fourth  Revised  Sheet  No.  15 
Thirty-Fifth  Revised  Sheet  No.  15a 
Forty-Third  Revised  Sheet  No.  16 
Twenty-Ninth  Revised  Sheet  No.  16a 
Sixty-Fourth  Revised  Sheet  No.  17 


Thirty-Fifth  Revised  Sheet  No.  17a 
Thirty-Fourth  Revised  Sheet  No.  18 
Sixteenth  Revised  Sheet  No.  18a 

Section  14.2  of  Southern's  Tariff 
provides  for  an  annual  reconciliation  of 
Southern's  storage  costs  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
amount  Southern  receives  for  such  gas 
arising  out  of  (i)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  level  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  fihng.  Southern 
submits  the  rate  surcharge  to  the 
transportation  component  of  is  rates 
under  Rate  Schedules  FT,  FT-NN,  and 
IT  resulting  from  the  fixed  and  realized 
losses  it  has  incurred  from  the  purchase 
and  sale  of  its  storage  gas  inventory. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-32846  Filed  12-9-98;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  TM99-1 -122-000] 

TCPGathering  Company;  Notice  of 
Tariff  Filing 

December  4, 1998. 

Take  notice  that  on  December  1,  1998, 
TCP  Gathering  Co.  (TCP)  tendered  for 
fihng  to  become  a  part  of  TCP's  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet(s)  to  be 
effective  January  1,  1999. 
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Third  Revised  Sheet  No.  6 

TCP  states  that  this  filing  is  being 
submitted  in  compHance  with  the  Gas 
Research  Institute's  (GRI)  apphcation 
seeking  approval  of  its  1999  RD&D 
program  recently  approved  by  the 
Commission  in  Docket  No.  RP98-235. 

TCP  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
cutomers  of  TCP  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(PR  Doc.  98-32774  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  9717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  Nos.  RP99-171-000  and  TM99-1- 
9-000] 

Tennessee  Gas  Pipeline  Company; 
>Jotice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1,  1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  revised  tariff 
sheets  identified  in  Appendix  A  to  the 
filing,  in  Original  Volume  No.  2  and 
Fifth  Revised  Volume  No.  1.  Tennessee 
requests  an  effective  date  of  January  1. 
1999. 

Tennessee  states  that  it  is  filing  the 
revised  tariff  sheets  pursuant  to  Article 
XXXV  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  and 
Article  VI  of  the  February  18.  1997 
Stipulation  and  Agreement  filed  in 
Docket  No.  RP93-151,  et  al.,  and 
approved  by  the  Commission  on  April 
16,  1997  (the  GSR  Settlement).  See 


Tennessee  Gas  Pipeline  Company,  79 
FERC  61,031  (1997).  Tennessee  is 
tendering  the  revised  tariff  sheets  to 
eliminate  the  Firm  Settlement 
Surcharges  as  specified  in  Article  VI  of 
the  GSR  Settlement. 

In  addition,  Tennessee  is  tendering 
the  revised  tariff  sheets  identified  above 
to  revise  the  Gas  Research  Institute 
surcharges  for  1999.  Tennessee  is 
revising  these  surcharges  pursuant  to 
Article  XXII  of  the  General  Terms  and 
Conditions  of  its  Tariff,  the  March  10, 

1998  Stipulation  and  Agreement  filed  in 
Docket  No.  RP97-149,  et  al..  and 
approved  by  the  Commission  on  April 
29.  1998.  and  the  Commission's  "Order 
Approving  the  Gas  Research  Institute's 

1999  Research.  Development  and 
Demonstration  Program  and  1999-2003 
Five- Year  Plan"  issued  in  Docket  No. 
RP98-235.  See  Gas  Research  Institute. 
83  FERC  61.093  (1998);  Gas  Research 
Institute,  84  FERC  61.326  (1998). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32766  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1 -17-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Tariff  Filing 

December  4, 1998. 

Take  notice  that  on  December  1,  1998. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  January  1,  1999. 


Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  revise  the  Gas 
Research  Institute  (GRI)  surcharges  to  be 
effective  January  1,  1999  in  compliance 
with  the  January  21.  1998.  Stipulation 
and  Agreement  Concerning  GRI 
Funding  approved  by  the  Commission 
in  Gas  Research  Institute.  83  FERC 
H  61,093  (1998).  order  on  reh  g.  83  FERC 
1161.331  (1998). 

Specifically.  Texas  Eastern  states  that 
the  filing  complies  with  the  surcharges 
set  forth  in  Appendix  A  to  the 
Stipulation  and  Agreement  as  follows: 
(1)  a  GRI  volumetric  surcharge  of  0.75e 
per  dekatherm  will  be  charged  on  all 
non-discounted  firm  commodity  and 
interruptible  transportation  services;  (2) 
a  1.8t  per  dekatherm  surcharge  will  be 
charged  on  all  non-discounted  firm 
commodity  units  delivered  to  customers 
qualifying  for  service  under  Texas 
Eastern  s  Rate  Schedule  SCT;  (3)  a 
reservation  surcharge  of  23.0*  per 
dekatherm  per  month  will  be  charged 
on  non-discounted  firm  high  load  factor 
customers,  i.e..  greater  than  50%  load 
factor;  and  (4)  a  reservation  surcharge  of 
14.2t  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  factor  customers,  i.e..  less  than  or 
equal  to  50%  load  factor. 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32767  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  t717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 78-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 ,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  January  1, 1999. 

In  June  1997,  El  Paso  TransColorado 
Company  withdrew  as  a  partner  in 
TransColorado  Gas  Transmission 
Company,  leaving  K  N  TransColorado, 
Inc.  and  Questar  TransColorado,  Inc.  as 
the  two  remaining  partners.  Effective 
January  1, 1999,  El  Paso  will  end  its 
duties  as  operator  and  K  N  Energy,  Inc. 
will  become  the  operator  of 
TransColorado.  As  a  result,  certain  tariff 
provisions  have  been  modified  to  fit  the 
operating  requirements  of  KN's  Direct 
Access  Request  and  Tracking  System, 
which  replaces  the  Electronic  Bulletin 
Board  provisions  presently  being  used 
to  operate  the  TransColorado  pipeline 
system. 

I  TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Colorado  Public 
Utilities  Commission  and  New  Mexico 
Pubhc  Regulatory  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-32765  Filed  12-9-98;  8:45  am] 
aiLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-2-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  which  tariff  sheets 
are  enumerated  in  Appendix  A  attached 
to  the  filing.  Such  tariff  sheets  are 
proposed  to  be  effective  January  1, 1999. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  the  1999  GRI 
surcharges  approved  by  the 
Commission's  Order  issued  on 
September  29, 1998.  in  Docket  No. 
RP98-235-000.  Also,  in  accordance 
writh  GRI's  1993  settlement,  Transco  has 
calculated  the  firm  transportation 
service  load  factors  on  the  actual 
volumes  transported  during  the  12 
month  period  October  1997  through 
September  1998.  The  only  changes 
resulting  are  the  reclassification  of 
Baltimore  Gas  &  Electric  Company,  PC 
Energy,  Inc.,  South  Jersey  Gas  Company 
and  UGI  Utilities,  Inc.  from  the  high 
load  factor  catagory  to  the  low  load 
factor  category. 

Transco  states  that  copies  of  the  fifing 
are  l}eing  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  interevene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.W..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  o\the  Commission's 
Rules  and  Regulations.*^!  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32839  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  TM99-1 -42-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  fifing  to 
become  part  of  Transwestem 's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  the  following  tariff  sheets,  to  be 
effective  January  1,  1999: 

121  Revised  Sheet  No.  5 
26  Revised  Sheet  No.  5A 
18  Revised  Sheet  No.  5A.02 
18  Revised  Sheet  No.  5A.03 
23  Revised  Sheet  No.  5B 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  set  forth  the  approved 
1999  GRI  demand  surcharges  to  be 
effective  January  1,  1999  in  accordance 
vdth  the  Offer  of  Settlement  dated 
January  21,  1998. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem 's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  tb 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
204J6,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rul-js  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Pubfic  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-32836  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-30-000] 

Trunkllne  Gas  Company;  Notice  of 
Tariff  Filing 

December  4. 1998. 

Take  notice  that  on  December  1. 1998, 
Tmnkline  Gas  Company  (Tninkline) 
tendered  for  fihng  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
January  1, 1999: 

Twenty-Eighth  Revised  Sheet  No.  6 
Twenty-Seventh  Revised  Sheet  No.  7 
Twenty-Eighth  Revised  Sheet  No.  8 
Twenty-Eighth  Revised  Sheet  No.  9 
Tenth  Revised  Sheet  No.  9A 
Twenty-Seventh  Revised  Sheet  No.  10 
Thirteenth  Revised  Sheet  No.  lOA 

Tmnkline  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
histitute  (GRI)  surcharge  to  be  effective 
January  1, 1999  in  compliance  with  the 
January  21,  1998.  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  161,093 
(1998),  order  on  reh'g,  83  FERC  161,331 
(1998).  Specifically,  Trunkline's  filing 
comphes  with  the  surcharges  set  forth 
in  Appendix  A  to  the  Stipulation  and 
Agreement  as  follows:  (1)  a  reservation 
surcharge  of  23.0*  per  dekatherm  per 
month  will  be  charged  on  non- 
discounted  firm  high  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  (2)  a  reservation  surcharge  of 
14. 2e  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  factor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor;  (3)  a  GRI 
volumetric  surcharge  of  0.75*  per 
dekatherm  surcharge  v«ll  be  charged  on 
all  non-discoxmted  firm  commodity  and 
interruptible  transportation  services; 
and  (4)  a  1.8<  per  dekatherm  surcharge 
will  be  charged  on  all  non-discoimted 
firm  commodity  imits  dehvered  to 
customers  qualifying  for  service  under 
Trunklme's  Rate  Schedule  SST. 

Tmnkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubhc 

inspection  in  the  Pubhc  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  98-32845  Filed  12-9-98;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-1 -82-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

December  4,  1998. 

Take  notice  that  on  December  1,  1998, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  fifing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Thirteenth  Revised  Sheet  No.  6, 
and  Seventh  Revised  Sheet  No.  6A,  to 
become  effective  January  1,  1999. 

Viking  states  that  the  purpose  of  this 
filing  is  to  change  Viking's  Gas  Research 
Institute  Adjustment  (GRI  Adjustment) 
as  permitted  by  Sections  154.204  and 
154.401  of  the  Commission's  Rules  and 
Regulations  (18  CFR  154.204,  154.401), 
and  in  accordance  with  the 
Commission's  September  29,  1998 
"Order  Approving  the  Gas  Research 
Institute's  1999  Research,  Development 
and  Demonstration  Program  and  1999- 
2003  Five  Year  Plan,"  issued  in  Docket 
No.  RP98-235-O00,  84  FERC  \  61,326 
(September  29,  1998  Order).  Viking's 
authority  to  make  this  filing  is  set  forth 
in  Article  XVm  of  the  General  Terms 
and  Conditions  of  Viking's  PTRC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Accordingly,  Viking's  GRI  Adjustment 
has  been  changed  to  reflect  the 
Commission's  September  29,  1998 
Order  as  follows:  a  demand/reservation 
surcharge  of  23  cents  per  Dth  per  month 
for  "high  load  factor  customers;"  a 
demand/reservation  surcharge  of  14.2 
cents  per  Dth  per  month  for  "low  load 
factor  customers;"  and  a  volumetric 
commodity/usage  surcharge  of  .75  cents 
per  Dth. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32771  Filed  12-9-98;  8:45  am) 

BILLMO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-89-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Request  Under  Blanket 
Autliorizatlon 

December  4,  1998. 

Take  notice  that  on  November  23, 
1998,  Wilhams  Gas  Pipelines  Central, 
hic.  (Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP99-89-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon  in 
place  by  sale  to  Texaco  Exploration  and 
Production,  Inc.  (Texaco), 
approximately  7.4  miles  of  the  Lindsay 
16-inch  pipeline  (Line  VOA),  related 
service  and  facilities  located  in  Garvin 
County.  Oklahoma,  under  Wilhams' 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
pubhc  inspection. 

Williams  proposes  to  abandon  in 
place  by  sale  to  Texaco  approximately 
7.4  miles  of  the  Lindsay  16-inch  lateral 
pipeline,  consisting  of  8-inch.  10-inch, 
and  16-inch  pipeUne,  and  equipment 
related  to  or  used  in  connection  with 
the  operation  of  the  pipeline,  beginning 
in  Section  1,  Tovwiship  4  North,  Range 
4  West  Garvin,  County,  Oklahoma,  and 
extending  to  Section  5.  Township  4 
North,  Range  2  West,  Garvin  County, 
Oklahoma. 


Williams  st 
inch  pipeline 
gas  supplies  i 
of  central  Okl 
transmission 
system.  Willii 
addition  to  pi 
major  supplie 
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Federal  Eneri 
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-98;  8:45  am) 


Williams  states  that  the  Lindsay  16- 
inch  pipeline  was  constructed  to  attach 
gas  supplies  in  the  Golden  Trend  area 
of  central  Oklahoma  for  further 
transmission  on  Williams'  general 
system.  Williams  declares  that  in 
addition  to  providing  a  new  source  of 
major  supplies  of  natural  gas  for 
Williams'  system,  the  facilities  enabled 
them  to  maintain  gas  inputs  on  the 
Blackwell-Oklahoma  City  portion  of  its 
system.  Williams  asserts  it  has 
determined  that  the  Lindsay  16-inch 
pipeline  is  no  longer  required  by 
Williams  and  will  serve  a  more  useful 
purpose  as  a  part  of  the  Texaco  pipeline 
system.  With  the  abandonment 
proposed  herein,  Williams  declares  that 
Texaco  will  own  and  operate  the  entire 
Lindsay  16-inch  lateral  pipeline. 

Williams  states  that  the  sales  price  of 
the  line  is  $450,000  and  associated 
reclaim  costs  are  $45,241. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
J85.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-32779  Filed  12-9-98;  8:45  am] 

BILUNO  C00€  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 74-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  December  1, 1998, 
William  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  January  1, 1999: 

First  Revised  Sheet  No.  38 


Original  Sheet  Nos.  39  and  40 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  14.2  (g)  and 
(h)  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff.  Article  14.2(g) 
provides  that  Williams  may  file  to 
recover  through  an  alternate  mechanism 
any  GSR  costs  not  recovered  through  the 
mechanism  set  forth  in  Article  14.2. 
Williams  proposes  herein  to  recover 
approximately  $735,000  of  GSR  costs 
allocated  to  interniptible  transportation 
service  in  Docket  Nos.  RP96-173  and 
RP96-303  but  not  recovered  during  the 
24  months  following  the  effective  date 
of  increased  interruptible  transportation 
rates  reflecting  such  costs. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  IX 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32788  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  (717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM99-2-43-000] 

Williams  Gas  Pipelines  Central,  Inc., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  4, 1998. 

Take  notice  that  on  Drcember  1, 1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff  sheet, 
with  the  proposed  effective  date  of 
January  1, 1999: 

First  Revised  Sheet  No.  6B 


WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  13  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30,  1998. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
writh-Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takey,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32840  Filed  12-9-98;  8:45  am) 

BILLING  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-741-000,  et  ai.] 

Peco  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  3,  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Company 

[Docket  ER99-74 1-000] 

Take  notice  that  on  November  27, 
1998.  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Notice  of 
Termination  for  all  of  the  individual 
Retail  Transmission  Service  Agency 
Agreements  (Agency  Agreements)  that 
PECO  executed  with  Electric  Generation 
Suppliers  (EGSs)  participating  in 
PECQ's  state-approved  Retail  Access 
Pilot  Program.  PECO  is  requesting  that 
such  agreements  terminate  as  of  12:01 
a.m.  February  2,  1999,  in  order  to 
accommodate  the  transitional  process 
by  which  EGSs  will  stop  taking  service 
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under  the  Agency  Agreements  for  their 
retail  pilot  load  and  start  taking  service 
directly  under  the  PJM  Open  Access 
Transmission  Tariff  for  said  load  as 
customer  meter  readings  are  completed. 

A  list  of  Agency  Agreements  being 
terminated,  listed  in  accordance  with 
their  official  FERC  tariff  designations 
and  customer  names,  is  attached  to  the 
filing  and  can  be  accessed  through  the 
Commission's  Records  Information 
Management  System  (RIMS). 

Copies  of  this  filing  are  being  served 
on  the  Pennsylvania  Public  Utility 
Commission,  the  PJM  Interconnection, 
L.L.C.,  and  on  all  EGSs  with  whom 
PECO  has  executed  an  Agency 
Agreement. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PECO  Energy  Company 

(Docket  ER99-742-OO0I 

Take  notice  that  on  November  27, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Notice  of 
Termination  for  all  of  the  individual 
Installed  Capacity  Obligation  Allocation 
Agreements  that  PECO  executed  with 
Electric  Generation  Suppliers  (EGSs) 
participating  in  PECO's  state-approved 
Retail  Access  Pilot  Program.  Given  the 
termination  of  PECO's  Pilot  Program  on 
December  31,  1998  and  the  PJM 
Interconnection,  LLC's  assumption  as  of 
January  1,  1999,  of  full  responsibility  for 
administering  and/or  overseeing  such 
EGSs'  load  serving  requirements  and 
obligations,  including  installed 
capacity.  PECO  is  requesting  a 
December  31,  1998  termination  date. 

A  list  of  the  Installed  Capacity 
Obligation  Allocation  Agreements  being 
terminated,  listed  in  accordance  with 
their  official  FERC  tariff  designations 
and  customer  names,  is  attached  to  the 
filing  and  can  be  accessed  through  the 
Commission's  Records  Information 
Management  System  (RIMS). 

Copies  of  this  filing  are  being  served 
on  the  Pennsylvania  Public  Utility 
Commission,  the  PJM  Interconnection, 
L.L.C.,  and  on  all  EGSs  with  whom 
PECO  has  executed  an  Installed 
Capacity  Obligation  Allocation 
Agreement. 

Comment  date:  December  17,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER99-749-O00] 

Take  notice  that  on  November  30. 
1998.  Jersey  Central  Power  &  Light 


Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (collectively  and  each  doing 
business  as  GPU  Energy)  filed 
amendments  to  the  GPU  Energy  Market- 
Based  Sales  Tariff. 

GPU  Energy  requests  an  effective  date 
of  December  1,  1998  for  the 
amendments. 

Comment  date:  December  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ameren  Services  Company 

(Docket  No.  ER99-750-000J 

Take  notice  that  on  November  30. 
1998,  Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  Agreement 
for  Long-Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Cargill-AUiant,  LLC  (Cargill).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Cargill  pursuant 
to  Ameren 's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ameren  Services  Company 

[Docket  No.  ER99-751-000| 

Take  notice  that  on  November  30, 
1998,  Ameren  Services  Company 
(Ameren),  tendered  for  filing  Service 
Agreements  for  Market  Based  Rate 
Power  Sales  between  Ameren  and 
Cargill-AUiant,  LLC,  Columbia  Energy 
Power  Marketing  Corporation,  Merchant 
Energy  Group  of  the  Americas,  Inc., 
Strategic  Energy,  Ltd.,  and  Tractebel 
Energy  Marketing,  Inc.  Ameren  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  Ameren  to  make  sales  of  capacity 
and  energy  at  market  based  rates  to  the 
parties  pursuant  to  Ameren's  Market 
Based  Rate  Power  Sales  Tariff  filed  in 
Docket  No.  ER98-3285-000. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ameren  Services  Company 

(Docket  No.  ER99-752-O00J 

Take  notice  that  on  November  30, 
1998,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and 
Southwestern  Public  Service  Company 
(SPS).  ASC  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  SPS 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 


Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Services  Company 

[Docket  No.  ER99-753-O00J 

Take  notice  that  on  November  30, 
1998,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Southwestern  Public  Service  Company 
(SPS).  ASC  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  SPS 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-O04. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company 

[Docket  No.  ER99-756-O00] 

Take  notice  that  on  November  30, 
1998,  New  England  Power  Company 
(NEP),  tendered  for  filing  a  Second 
Amendment  to  Amended  and  Restated 
Distribution  Agreement  between  NEP's 
affiliate,  Massachusetts  Electric 
Company  and  the  Massachusetts  Bay 
Transportation  Authority. 

NEP  requests  an  effective  date  of 
December  1,  1998,  for  the  filing. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

[Docket  No.  ER99-757-000I 

Take  notice  that  on  November  30, 
1998,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  two  service 
agreements  between  Boston  Edison  as 
the  transmission  provider  and  TransAlta 
Energy  Marketing  (U.S.)  Inc.,  as  the 
transmission  customer.  One  service 
agreement  provides  for  non-firm  point- 
to-point  transmission  service;  the  other 
provides  for  firm  point-to-point 
transmission  service.  Both  services  are 
to  be  provided  under  Boston  Edison's 
Open-Access  Transmission  Tariff,  FERC 
Volume  No.  8. 

Boston  Edison  requests  an  effective 
date  of  February  1,  1999. 

Boston  Edison  states  that  copies  of  the 
filing  have  been  served  upon  the 
affected  customer  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  December  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Texas  Utilities  Electric  Company 

[Docket  No.  ER99-758-O00J 

Take  notice  that  on  November  30, 
1998,  Texas  Utilities  Electric  Company 
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(TU  Electric),  tendered  for  filing  a 
Notice  of  Termination  concerning  an 
unexecuted  Transmission  Service 
Agreement  with  Destec  Power  Services; 
Inc.,  for  certain  transactions  under  TU 
Electric's  Tariff  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections  accepted  for 
filing  by  FERC  on  February  20,  1998  in 
Docket  No.  ER98-1 202-000. 

TU  Electric  requests  an  effective  date 
for  the  Notice  of  Termination  effective 
October  31,  1998.  Accordingly,  TU 
Electric  seeks  waiver  of  the 
Cortmission's  notice  requirements. 

Copies  of  the  filing  were  served  on 
Destec  Power  Services,  Inc.,  as  well  as 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  Indiana  Public  Service 
Company 

IDoclcet  No.  ER99-759-000] 

Take  notice  that  on  November  30, 
1998,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Foint  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Potomac  Electric  Power 
Company  (PEPCO). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  PEPCO 
pursuant  to  the  Open-Access 
Transmission  Tariff  filed  by  Northern 
Indiana  Public  Service  Company  in 
Docket  No.  OA96^7-000  and  allowed 
to  become  effective  by  the  Commission. 
Under  the  Sales  Service  Agreement, 
Northern  Indiana  Public  Service 
company  will  provide  general  purpose 
energy  and  negotiated  capacity  to 
PEPCO  pursuant  to  the  Wholesale  Sales 
Tariff  field  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER95- 
1222-000,  as  amended  by  the 
Commission's  order  in  Docket  No. 
ER97-458-000,  and  allowed  to  become 
effective  by  the  Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreements  be  allowed  to  become 
effective  as  of  November  30,  1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  .the  end  of  this  notice. 


12.  Nevada  Power  Company 

[Docket  No.  ER99-760-0001 

Take  notice  that  on  November  30, 
1998,  Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  a 
Modification  to  an  Agreement  between 
Nevada  Power  and  the  United  States 
Department  of  the  Air  Force,  Nellis  Air 
Force  Base,  Nevada  (Nellis),  Docket  No. 
ER94-402-000.  The  Modification 
extends  the  term  of  the  original 
agreement  beyond  its  December  1, 1998, 
termination  date.  It  also  sets  forth  the 
terms  under  which  Nevada  Power  will 
accept  future,  additional  firm 
allocations  of  power  that  Nellis  may 
obtain  from  Western  Area  Power 
Administration. 

Nevada  Power  respectfully  requests 
that  the  Commission  waive  all  notice 
requirements  for  this  Modification  and 
approve  an  effective  date  of  December  1, 
1998. 

In  addition  to  the  Parties  to  this 
Modification,  copies  of  this  filing  have 
also  been  served  on  the  Public  Utilities 
Commission  of  Nevada  and  the  Utility 
Consumer's  Advocate. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PP&L,  Inc. 

[Docket  No.  ER99-761-0001 

Take  notice  that  on  November  30, 

1998,  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  the  January  31, 

1999,  Rate  Schedule  FERC  No.  101, 
effective  date  February  1,  1994  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  PP&L,  Inc.,  is  to  be 
canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Blakely  and  the  Pennsylvania  Public 
Utilities  Commission. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L,  Inc. 

[Docket  No.  ER99-762-0001 

Take  notice  that  on  November  30, 
1998,  PP&L  Inc..  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  79,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Kutztown  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  PP&L,  Inc. 

[Docket  No.  ER99-763-000! 

Talie  notice  that  on  November  30, 
1998,  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  69.  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Hatfield  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PP&L,  Inc. 

[Docket  No.  ER99-764-O001 

Take  notice  that  on  November  30. 
1998,  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  28,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PI^&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Watsontown  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  Decemt)er  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PP&L,  Inc. 

[Docket  No.  ER99-765-000I 

Take  notice  that  on  November  30, 
1998,  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  50,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Weatherly  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PP&L,  Inc. 

[Docket  No.  ER99-766-O00I 

Take  notice  that  on  November  30, 
1998,  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  January  31,  1999. 
Rate  Schedule  FERC  No.  518,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Borough  of 
Schuylkill  Haven  and  the  Pennsylvania 
Public  Utility  Commission. 

Co/nment  date:  Etecember  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  PP&L,  Inc. 

(Docket  No.  ER99-767-OOOI 

Take  notice  that  on  November  30, 
1998,  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  86,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Olyphant  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PP&L,  Inc. 

[Docket  No.  ER99-768-0001 
Take  notice  that  on  November  30, 

1998,  PP&L,  Inc..  tendered  for  fifing 
notice  effective  January  31, 1999,  Rate 
Schedule  FERC  No.  56,  effective  date 
February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of  St. 
Clair  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PP&L,  Inc. 

(Docket  No.  ER99-769-000I 

Take  notice  that  on  November  30, 

1999,  PP&L,  Inc.,  tendered  for  fifing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  54.  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc.,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Perkasie  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PP&L,  Inc. 

(Docket  No.  ER99-770-OO01 

Take  notice  that  on  November  30, 
1998,  PP&L.  Inc..  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  71.  effective 
date  February  1.  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Pennsylvania 
Public  Utility  Commission  and  the 
Borough  of  Quakertown. 

Comment  date:  December  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  PP&L,  Inc. 

(Docket  No.  ER99-77t-000| 

Take  notice  that  on  November  30. 
1998.  PP&L,  Inc.,  tendered  for  filing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  70.  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L.  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Permsylvania 
Public  Utility  Commission,  and  the 
Borough  of  Mifflinburg. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PP&L,  Inc. 

(Docket  No.  ER99-772-000] 

Take  notice  that  on  November  30, 
1998,  PP&L,  Inc.,  tendered  for  fifing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  32,  effective 
date  February  1.  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L.  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Duncannon  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date.- December  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PP&L,  Inc. 

(Docket  No.  ER99-773-000I 

Take  notice  that  on  November  30. 
1998.  PP&L,  Inc.,  tendered  for  fifing 
notice  that  effective  January  31,  1999, 
Rate  Schedule  FERC  No.  63,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Lehighton  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PP&L,  Inc. 

(Docket  No.  ER99-774-000] 

Take  notice  that  on  November  30. 
1998,  PP&L.  Inc..  tendered  for  filing 
notice  that  effective  January  31.  1999. 
Rate  Schedule  FERC  No.  88.  effective 
date  February  1.  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L.  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Lansdale  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  PP&L,  Inc. 

[Docket  No.  ER99-775-0001 

Take  notice  that  on  November  30, 
1998.  PP&L.  Inc..  tendered  for  filing 
notice  that  effective  January  31.  1999, 
Rate  Schedule  FERC  No.  57,  effective 
date  February  1,  1994  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  PP&L,  Inc..  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Borough  of 
Catawissa  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  18.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers 
Secretary. 
(FR  Doc.  98-32848  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

December  4. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-1218-014. 

c.  Date  filed:  November  25.  1998. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Flint  River 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Flint  River  near  the  City  of  Albany, 
in  Lee  and  Dougherty  Counties,  Georgia. 


The  project  w^ 
federal  lands  ( 

g.  Filed  Pur. 
Act  16  U.S.C. 

h.  Applican 
Phillips,  Geor 
10151. 241  Ra 
Atlanta,  GA  3i 

i.  FERC  Cor. 
this  notice  sh( 
E.  Creamer,  E- 
allan.creamer< 
(202)  219-036 

j.  Descriptic 
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d  Paragraph  E 


to  be  heard  or 
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(able  for  public 


9-98;  8:45  am] 


owing 

has  been  filed 

is  available 


is  located  on 
ty  of  Albany, 
nties,  Georgia. 


The  project  would  not  utilize  any 
federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mike 
Phillips,  Georgia  Power  Company,  Bin 
10151,  241  Ralph  McGill  Boulevard,  NE, 
Atlanta,  GA  30308-3374. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Allan 
E.  Creamer,  E-mail  address 
allan.creamer@ferc.fed.us.  or  telephone 
(202) 219-0365. 

j.  Description  of  Project:  The  project 
consists  of  the  following  facilities:  (1) 
The  Muckafoonee  Creek  diversion  dam, 
having  (a)  a  67-foot  non-overflow 
section,  (b)  a  22-foot  sluice  section  with 
two  6-  by  8-foot  sluices,  and  (c)  a  133- 
foot  gated  spillway  section  with  six  21- 
by  6-foot  vertical  lift  gates;  (2)  a  500- 
foot-long  reinforced  concrete,  free- 
crested  auxiliary  spillway  and  a  2,600- 
foot-long  earthen  dike;  (3)  the  Flint 
River  dam,  having  (a)  a  concrete  intake 
structure,  Cb)  a  powerhouse  (integral 
with  the  dam)  containing  three  1.8- 
megawatt  (MW)  generating  units,  for  a 
total  installed  capacity  of  5.4  MW,  (c)  a 
464-foot-long  spillway  with  16  Taintor 
gates,  and  (d)  a  1,700-foot-long  earthen 
dike;  (4)  a  1,250-acre  impoundment, 
impounding  10  miles  of  the  mainstem 
Flint  River  and  the  lower  reaches  of  the 
Kinchafoonee  and  Muckalee  Creeks,  at  a 
water  surface  elevation  of  181.8  feet 
plant  datum,  with  a  total  storage 
capacity  of  7,800  acre-feet;  and  (5) 
appurtenant  facilities.  The  average 
annual  generation  is  about  34.428 
Gigawatt-hours. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-32763  Filed  12-9-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40275;  FRL-6048-9] 

Access  to  Confidential  Business 
Intornnation  by  Optimus  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor  Optimus  Corporation 
(Optimus),  of  Silver  Spring,  Maryland, 
and  its  subcontractor  Garcia  Consulting, 
Incorporated  (GCI)  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,  5,  6,  7  and  12  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
by  Optimus  and  GCI  occurred  as  a  result 
of  an  approved  waiver  dated  November 
12,  1998,  which  requested  granting 
Optimus  and  GCI  immediate  access  to 
TSCA  CBI.  This  waiver  was  necessary  to 
allow  Optimus  and  GCI  to  process  12(b) 
export  notices  submitted  under  sections 

4,  5,  6,  7  and  12  of  TSCA;  and  to  issue 
notification  letters  to  foreign 
governments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W-98-232,    . 
contractor  Optimus  Corporation  of  8601 
Georgia  Avenue,  Suite  700,  Silver 
Spring,  MD  and  subcontractor  Garcia 
Consulting  Incorporated  of  7927  Jones 
Branch  Drive,  Suite  400,  McLean,  VA, 
will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
processing  12(b)  export  notices 
submitted  under  sections  4,  5,  6,  7  and 
12  of  TSCA;  and  issuing  notification 
letters  to  foreign  governments. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-98-232, 
Optimus  and  GCI  will  require  access  to 
CBI  submitted  to  EPA  under  sections  4, 

5,  6,  7  and  12  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  Optimus  and  GCI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6,  7  and  12  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  7  and  12  of  TSCA  that 
EPA  may  provide  Optimus  and  GCI 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only. 

All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  U.S.  EPA 
Headquarters  and  at  Optimus  and  GCI's 


Techhical  Assistance  Information 
Service  (TAIS)  office,  located  at 
Waterside  Mall,  Garage  Level,  Room 
G0102,  401  M  St.,  SW..  Washington,  DC 
20460. 

Optimus  and  GCI  will  be  authorized 
access  to  TSCA  CBI  at  their  office  under 
the  E!PA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
Optimus  and  GCI's  office  site,  EPA  will 
perform  the  required  inspection  of  its 
facility  and  ensure  that  the  facility  is  in 
compliance  with  the  Manual.  Upon 
completing  review  of  the  CBI  materials, 
Optimus  and  GCI  will  return  all 
transferred  materials  to  EPA.  Clearance 
for  access  to  TSCA  CBI  under  this 
contract  may  continue  until  March  31, 
2003. 

Optimus  and  GCI  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  November  28. 1998. 

Oscar  Morales, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  and  Prevention 
and  Toxics. 

(PR  Doc.  98-32885  Filed  12-9-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40277;  FRL-6049-1] 

Access  to  Confidential  Business 
Information  by  Premier  Incorporated 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  Premier 
Incorporated  (Premier)  of  6551  Loisdale 
Court,  Springfield.  Virginia,  for  access 
to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
Premier  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  in 
operating  the  TSCA  Confidential 
Business  Information  Center's  computer 
system. 

DATES:  Access  to  the  confidential  data 
by  Premier  occurred  as  a  result  of  an 
approved  waiver  dated  November  13, 
1998,  which  granted  Premier  immediate 
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access  to  TSCA  CBI.  This  waiver  was 
necessary  to  allow  Premier  to  operate 
the  TSCA  Confidential  Business 
Information  Center's  computer  system. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460.  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W-98-045, 
Premier,  Incorporated  of  6551  Loisdale 
Court,  Springfield,  VA.  will  assist  OPPT 
in  managing  and  operating  the  TSCA 
Nonconfidential  and  Confidential 
Business  Information  Centers. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-98-045,  Premier 
will  require  access  to  CBI  submitted  to 
EPA  under  all  sections  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract.  Contract 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
Premier  access  to  these  CBI  materials  on 
a  need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters.  Premier  will 
be  authorized  access  to  TSCA  CBI  at 
EPA  Headquarters  only,  under  the  terms 
and  provisions  of  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
January  31,  2003.  Premier  personnel 
will  be  required  to  sign  nondisclosure 
agreements  and  vdll  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  December  2,  1998. 

Allan  S.  Abramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  and  Prevention  and 
Toxics. 

(FR  Doc.  98-32886  Filed  12-9-98;  8:45  am) 
BILUNG  COOE  65eO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(FRL-6198-5] 

Notice  Of  Final  Decision  to  Grant 
Waste  Management  of  Ohio,  inc.  a 
Modification  of  an  Exemption  from  the 
Land  Disposal  Restrictions  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  Regarding 
Injection  of  Hazardous  Wastes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  decision  on  a 
request  to  modify  an  exemption  from 
the  Hazardous  and  Solid  Waste 
Amendments  of  the  Resource 
Conservation  and  Recovery  Act. 


SUMMARY:  Notice  is  hereby  given  by  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  that  modification  of  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  has  been  granted  to  Waste 
Management  of  Ohio,  Inc.  (WMO)  of 
Oakbrook,  Illinois.  This  modification 
allows  WMO  to  continue  to  inject  four 
(4)  RCRA-regulated  hazardous  wastes 
which  will  be  banned  from  land 
disposal  on  February  8, 1999.  as  a  result 
of  regulations  promulgated  in  the 
Federal  Register  (FR)  on  August  6,  1998 
(63  FR  42110),  into  four  Class  I  injection 
wells  at  the  Vickery,  Ohio  facility.  As 
required  by  40  CFR  part  148,  WMO  has 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
injection  zone  utilized  by  WMO's  waste 
disposal  facility  located  near  Vickery, 
Ohio,  for  as  long  as  the  newly  exempted 
waste  remains  hazardous.  This  decision 
constitutes  a  final  Agency  action  for 
which  there  is  no  administrative  appeal. 

DATES:  This  action  is  effective  as  of 
February  8,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  Gerrish,  Lead  Petition  Reviewer, 
USEPA,  Region  5,  telephone  (312)  886- 
2939.  Copies  of  the  petition  and  all 
pertinent  information  relating  thereto 
are  on  file  and  are  part  of  the 
Administrative  Record.  It  is 
recommended  that  you  contact  the  lead 
reviewer  prior  to  reviewing  the 
Administrative  record. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

Chemical  Waste  Management  (CWM), 
the  predecessor  of  WMO,  submitted  a 
petition  for  an  exemption  from  the 
restrictions  on  land  disposal  of 
hazardous  wastes  on  January  19,  1988. 
Revised  documents  were  received  on 
December  4, 1989,  and  several 
supplemental  submittals  were 
subsequently  made.  The  exemption  was 
granted  on  August  7, 1990.  On 
September  12, 1994,  CWM  submitted  a 
petition  to  modify  the  exemption  to 
include  wastes  bearing  23  additional 
RCRA  wastes  codes.  Region  5  reviewed 
documents  supporting  the  request  and 
granted  the  modification  of  the 
exemption  on  May  16,  1995.  A  notice  of 
the  modification  appeared  on  June  5. 
1995,  at  60  FR  29592  e(  seg.  On  April 
9,  1996.  CWM  submitted  a  petition  to 
again  modify  the  exemption  to  allow  91 
additional  RCRA  waste  codes.  Region  5 
reviewed  documents  supporting  the 
request  and  granted  the  modification  on 
the  exemption  on  June  24,  1996.  A 
notice  of  the  modification  appeared  on 
July  15,  1996,  at  61  FR  36880  et  seq. 
Again  on  May  13,  1997,  CWM  submitted 
a  request  to  add  11  waste  codes  to  the 
list.  Region  5  reviewed  the  evidence 
submitted  by  CWM  and  granted  the 
request.  Notice  of  the  approval  appeared 
on  August  12,  1997  (63  FR  43109).  On 
August  28,  1998,  WMO  requested  that 
two  additional  wastes  codes  be 
approved  for  injection.  This  proposed 
approval  of  this  request  is  pending  as  a 
result  of  need  for  public  comment  on 
the  decision. 

The  rule  promulgated  on  August  6, 
1998,  bans  K169,  K170,  K171,  and  K172 
from  injection  after  February  8. 1999. 
unless  WMO's  exemption  is  modified  to 
allow  injection  of  those  wastes.  After 
review  of  the  material  submitted,  the 
EPA  has  determined,  as  required  by  40 
CFR  148.20(0,  that  there  is  a  reasonable 
degree  of  certainty  that  the  hazardous 
constituents  contained  in  the  wastes 
bearing  the  codes  to  be  banned  will 
behave  hydraulically  and  chemically 
like  wastes  for  which  WMO  was  granted 
its  original  exemption  and  will  not 
migrate  from  the  injection  zone  in 
hazardous  concentrations  within  10,000 
years.  The  injection  zone  is  the  Mt. 
Simon  Sandstone  and  the  Rome, 
Conasauga,  Kerbel,  and  Knox 
Formations.  The  confining  zone  is 
comprised  of  the  Wells  Creek  and  Black 
River  Formations. 
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1 1               List  of  RCRA  Waste  Codes  Approved  for  Injection 

D001 

F005 

K025 

K100 

K172 

P051 

P110 

U018 

U068 

U117 

U164 

U216 

U384 

D002 

F006 

K026 

K101 

P001 

P054 

Pill 

U019 

U069 

U118 

U165 

U217 

U385 

D003 

F007 

K027 

K102 

P002 

P056 

P112 

U020 

U070 

U119 

U166 

U218 

U386 

D004 

F008 

K028 

K103 

P003 

P057 

P113 

U021 

U071 

U120 

U167 

U219 

U387 

D005 

F009 

K029 

K104 

P004 

P058 

P114 

U022 

U072 

U121 

U168 

U220 

U389 

0006 

F010 

K030 

K105 

POOS 

P059 

P115 

U023 

U073 

U122 

U169 

U221 

U390 

D007 

F011 

K031 

K106 

P006 

P060 

P116 

U024 

U074 

U123 

U170 

U??? 

U391 

D008 

F012 

K032 

K107 

P007 

P062 

P118 

U025 

U075 

U124 

U171 

U223 

U392 

D009 

F019 

K033 

K108 

POOS 

P063 

P119 

U026 

U076 

U125 

U172 

U225 

U393 

D010 

F020 

K034 

K109 

P009 

P064 

P120 

U027 

U077 

U126 

U173 

U226 

U394 

D011 

F021 

K035 

K110 

P010 

P065 

P121 

U028 

U078 

U127 

U174 

U227 

U395 

D012 

F022 

K036 

K111 

P011 

P066 

P122 

U029 

U079 

U128 

U176 

U228 

U396 

D013 

F023 

K037 

K112 

P012 

P067 

PI  23 

U030 

U080 

U129 

U177 

U234 

U400 

D014 

F024 

K038 

K113 

P013 

P068 

P127 

U031 

U081 

U130 

U178 

U235 

U401 

D015 

F025 

K039 

K114 

P014 

P069 

P128 

U032 

U082 

U131 

U179 

U236 

U402 

D016 

F026 

K040 

K115 

P015 

P070 

PI  85 

U033 

U083 

U132 

U180 

U237 

U403 

D017 

F027 

K041 

K116 

P016 

P071 

P188 

U034 

U084 

U133 

U181 

U238 

U404 

D018 

F028 

K042 

K117 

P017 

P072 

P189 

U035 

U085 

U134 

U182 

U239 

U407 

D019 

F032 

K043 

K118 

P018 

P073 

PI  90 

U036 

U086 

U435 

U183 

U240 

U408 

D020 

F034 

K044 

K123 

P020 

P074 

PI  91 

U037 

U087 

U136 

U184 

U243 

U409 

D021 

F035 

K045 

K124 

P021 

P075 

PI  92 

U038 

U088 

U137 

U185 

U244 

U410 

D022 

F037 

K046 

K125 

P022 

P076 

P194 

U039 

U089 

U138 

U186 

U246 

U411 

D023 

F038 

K047 

K126 

P023 

P077 

P196 

U041 

U090 

UJ39 

U187 

U247 

D024 

F039 

K048 

K131 

P024 

P078 

PI  97 

U042 

U091 

U140 

U188 

U248 

D025 

K001 

K049 

K132 

P026 

P081 

P198 

U043 

U092 

U141 

U189 

U249 

D026 

K002 

K050 

K136 

P027 

P082 

PI  99 

U044 

U093 

U142 

U190 

U271 

D027 

K003 

K051 

K140 

P028 

P084 

P201 

U045 

U094 

U143 

U191 

U277 

D028 

K004 

K052 

K141 

P029 

P085 

P202 

U046 

U095 

U144 

U192 

U278 

D029 

K005 

K060 

K142 

P030 

P087 

P203 

U047 

U096 

1/145 

U193 

U279 

D030 

K006 

K061 

K143 

P031 

P088 

P204 

U048 

U097 

U146 

U194 

U280 

D031 

K007 

K062 

K144 

P033 

P089 

P205 

U049 

U098 

U147 

U196 

U328 

D032 

K008 

K069 

K145 

P034 

P092 

U001 

U050 

U099 

U148 

U197 

U353 

D033 

K009 

K071 

K147 

P036 

P093 

U002 

U051 

U101 

U149 

U200 

U359 

D034 

K010 

K073 

K148 

P037 

P094 

U003 

U052 

U102 

U150 

U201 

U364 

D035 

K011 

K083 

K149 

P038 

P095 

U004 

U053 

U103 

U151 

U202 

U365 

D036 

KOI  3 

K084 

K150 

P039 

P096 

U005 

U055 

U105 

U152 

U203 

U366 

D037 

K014 

K085 

K151 

P040 

P097 

U006 

U056 

U106 

U153 

U204 

U367 

D038 

KOI  5 

Kose 

K156 

P041 

P098 

U007 

U057 

U107 

U154 

U205 

U372 

D039 

KOI  6 

K087 

K157 

P042 

P099 

U008 

U058 

U108 

U155 

U206 

U373 

D040 

KOI  7 

K088 

K158 

P043 

P101 

U009 

U059 

U109 

U156 

U207 

U375 

D041 

KOI  8 

K093 

K159 

P044 

PI  02 

U010 

U060 

U110 

U157 

U208 

U376 

D042 

KOI  9 

K094 

K160 

P045 

PI  03 

U011 

U061 

U111 

U158 

U209 

U377 

D043 

K020 

K095 

K161 

P046 

P104 

U012 

U062 

U112 

U159 

U21Q 

U378 

F001 

K021 

K096 

K169 

P047 

PI  05 

U014 

U063 

U113 

U160 

U211 

U379 

F002 

K022 

K097 

K170 

P048 

P106 

U015 

U064 

U114 

U161 

U213 

U381 

F003 

K023 

K098 

K171 

P049 

P108 

U016 

U066 

U115 

U162 

U214 

U382 

F004 

K024 

K099 

P050 

P109 

U017 

U067 

U116 

U163 

U215 

U383 

li.  Conditions 

General  conditions  of  this  exemption 
are  found  at  40  CFR  part  148.  The 
exemption  granted  to  WMO  on  August 
7, 1990,  included  a  number  of  specific 
conditions.  Conditions  numbered  (1), 
(2),  (3).  (4),  and  (9)  remain  in  force. 
Monitoring  under  condition  5,  which 
called  for  construction  emd  operation  of 
a  deep  monitoring  well,  will  continue 
through  the  life  of  the  facility. 
Conditions  numbered  (5),  (6),  (7),  and 
(8)  have  been  satisfied.  The  results  of 
(he  work  carried  out  under  these 
conditions  confirms  that  the  model  used 
to  simulate  fluid  movement  within  the 
injection  zone  for  the  next  10,000  years 
is  valid  and  results  of  the  simulation 
bound  the  region  of  the  injection  zone 


within  which  the  waste  will  be 

contained. 

Timothy  C.  Henry, 

Acting  Director,  Water  Division,  Region  5. 
[FR  Doc.  98-32890  Filed  12-9-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6200-3] 

Integrated  Risk  Information  System 
(IRIS);  Announcement  of  1999 
Program;  Request  for  Information 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Aimouncement  of  IRIS 

1999  Program  and  request  for  scientific 

information  on  chronic  health  effects  of 

chemical  substances. 


SUMMARY:  The  Integrated  Risk 
Information  System  (IRIS)  is  an  EPA 
data  base  that  contains  EPA  scientific 
consensus  positions  on  potential  human 
health  effects  from  environmental 
contaminants.  On  January  2,  1998  EPA 
announced  the  1998  IRIS  agenda  and 
solicited  scientific  information  from  the 
public  for  consideration  in  assessing  the 
chronic  health  effects  of  a  list  of 
chemical  substances  (63  FR  75).  Most  of 
the  assessments  listed  are  complete  or 
near  completion,  and  EPA  is  preparing 
a  new  set  of  chemical  health 
assessments  for  IRIS.  This  Notice 
describes  the  Agency's  plans,  and 
solicits  scientific  data  and  evaluations 
for  consideration  in  EPA's  new 
assessments. 

DATES:  Please  submit  information  in 
response  to  this  Notice  by  February  12, 
1999. 
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ADDRESSES:  Please  send  relevant 
scientific  information  to  the  IRIS 
Submission  Desk  in  accordance  with  the 
instructions  provided  under 
"Submission  of  Information"  in  this 
Notice. 

FOR  FURTHER  INFORMATION:  For 
information  on  the  IRIS  program, 
contact  Amy  Mills,  National  Center  for 
Environmental  Assessment  (mail  code 
8601D),  U.S.  Environmental  Protection 
Agency,  401  M  St.  SVV,  Washington,  DC 
20460,  or  call  (202)  564-3204,  or  send 
electronic  mail  inquiries  to 
mills.amy@epa.gov.  For  general 
questions  about  access  to  IRIS,  the 
content  of  IRIS,  or  how  to  submit 
information  in  response  to  this  Notice, 
please  call  the  Risk  Information  Hotline 
at  (513)  569-7254. 

SUPPLEMENTARY  INFORMATION: 
Background 

IRIS  is  an  EPA  data  base  containing 
Agency  consensus  scientific  positions 
on  potential  adverse  human  health 
effects  that  may  result  from  chronic  (or 
lifetime)  exposure  to  environmental 
contaminants.  IRIS  currently  provides 
health  effects  information  on  over  500 
specific  chemical  substances. 

IRIS  contains  chemical-specific 
summaries  of  qualitative  and 
quantitative  health  information  in 
support  of  the  first  two  steps  of  the  risk 
assessment  process,  i.e.,  hazard 
identification  and  dose-response 
evaluation.  IRIS  information  includes 
the  reference  dose  for  non-cancer  health 
effects  resulting  from  oral  exposure,  the 
reference  concentration  for  non-cancer 
health  effects  resulting  from  inhalation 
exposure,  and  the  carcinogen 
assessment  for  both  oral  and  inhalation 
exposure.  Combined  with  specific 
situational  exposure  assessment 
information,  the  summary  heaUh  hazard 
information  in  IRIS  may  be  used  as  a 
source  in  evaluating  potential  public 
health  risks  from  environmental 
contaminants. 


The  IRIS  Program 

EPA  completed  the  IRIS  Pilot 
Program,  which  focused  on  improving 
the  scientific  consensus  and  review 
process  that  precedes  IRIS  data  base 
entries.  A  set  of  chemical  assessments 
were  developed  (or  updated,  for  existing 
entries)  for  IRIS  utilizing  the  pilot 
process.  This  process  has  been  adopted 
for  the  post-Pilot  program  and  consists 
of,  (1)  an  annual  Federal  Register 
announcement  of  EPA's  IRIS  agenda 
and  call  for  scientific  information  from 
the  public  on  the  selected  chemical 
substances.  (2)  a  search  of  the  current 
literature.  (3)  development  of  health 


assessments  and  draft  IRIS  summaries. 
(4)  peer  review  within  EPA,  (5)  peer 
review  outside  EPA,  (6)  EPA  consensus 
review  and  management  approval,  (7) 
preparation  of  final  IRIS  summaries  and 
supporting  documents,  and  (8)  entry  of 
summaries  and  supporting  documents 
into  the  IRIS  data  base. 

Assessments  Completed  in  FY  1998 

The  following  assessments  were 
completed  and  entered  into  IRIS  in  FY 
1998  and  early  FY  1999.  These 
assessments  were  announced  in  the 
Federal  Register  notice  of  January  2. 
1998.  All  health  endpoints,  cancer  and 
non-cancer,  were  assessed  unless 
otherwise  noted.  Where  information 
was  available,  oral  reference  doses, 
inhalation  reference  concentrations,  and 
cancer  unit  risks  and  slope  factors  were 
developed. 


Name 


Arsenic  [text  added  in  carcino- 
genicity section). 

Barium  

Bentazon  

Benzene  [inhalation  cancer  as- 
sessment). 

Beryllium 

Chlordane 

Chromium  (III  )  

Chromium  (VI)  

Methyl  methacrylate  

Methylene  diphenyl 
diisocyanate. 

Naphthalene  


CAS  No. 


7440-38-2 

7440-39-3 

25057-89-0 

71-43-2 

7440-41-7 

12789-03-6 

16065-83-1 

18540-29-9 

80-62-6 

101-68-8 

91-20-3 


Assessments  in  Progress — Completion 
Planned  for  FY  1999  or  FY  2000 

The  following  assessments  are 
underway  or  generally  complete,  and 
are  planned  for  entry  into  IRIS  in  FY 
1999  or  FY  2000.  These  assessments 
were  announced  in  the  January  2,  1998 
Federal  Register  notice.  All  health 
endpoints,  cancer  and  non-cancer,  are 
being  assessed  unless  otherwise  noted. 
Where  information  is  available,  oral 
reference  doses,  inhalation  reference 
concentrations,  cancer  unit  risks  and 
slope  factors  are  being  developed. 


Name 


Acetonitrile 

Benzene  [non-cancer;  oral 
cancer  endpoints). 

Boron  

Bromate 

1 ,3-Butadiene  

Cadmium  

Chloral  hydrate 

Chloroethane 

Chloroform 

Dichloroacetic  acid , 

1 ,3-Dichloropropene 

Diesel  emissions  

Ethylene  glycol  butyl  ether  . 
Formaldehyde  


CAS  No. 


75-05-8 
71-43-2 

7440-42-8 

7758-01-2 

106-99-0 

7440-43-9 

75-87-6 

75-00-3 

67-€6-3 

79-43-6 

542-75-6 

[N.A.) 

111-76-2 

50-00-0 


Name 


Nitrobenzene  

Pentachlorophenol  

Polychlorinated  biphenyls 

(PCBs)— [noncancer 

endpoints). 

Styrene  

Tetrachloroethylene  ["perc") 

Tetrahydrofuran 

Toxaphene  

Trichloroethylene 

Vinyl  acetate 

Vinyl  chloride 


CAS  No. 


98-95-3 
87-86-5 
1336-36-3 


100-^2-5 

127-18-^ 

109-99-9 

8001-35-2 

79-01-6 

108-05-4 

75-01-4 


The  reassessment  of  Lindane  (CAS 
No.  58-89-9  I  announced  in  the  January 
2,  1998  Federal  Register  notice  has  been 
postponed  to  begin  in  FY  2000  pending 
resuhs  from  an  ongoing  cancer  study. 

The  IRIS  summaries  and  support 
documents  for  the  substances  iisted 
above  will  be  provided  on  the  IRIS  web 
site  at  www.epa.gov/iris.  This  publicly- 
available  web  site  is  EPA's  primary 
location  for  IRIS  documents. 

Information  Requested  on  New 
Assessments  for  FY  1999 

EPA  will  continue  building  and 
updating  the  IRIS  data  base.  The  Agency 
recognizes  that  many  of  the  assessments 
on  IRIS  need  updating  to  incorporate 
new  scientific  information  and 
methodologies.  Further,  many 
additional  substances  are  candidates  for 
adding  to  IRIS.  However,  due  to  limited 
resources  in  the  Agency  to  address  the 
spectrum  of  needs.  EPA  developed  a  list 
of  priority  substances  for  attention 
beginning  in  FY  1999.  The  following  list 
of  substances  are  priorities  for  IRIS  due 
to  one  or  more  of  the  following  reasons: 
(1)  Agency  statutory,  regulatory,  or 
program  implementation  need;  (2)  new 
scientific  information  or  methodology  is 
available  that  might  significantly  change 
current  IRIS  information.  (3)  interest  to 
other  levels  of  government  or  the  public. 
(4)  most  of  the  scientific  assessment 
work  has  been  completed  while  meeting 
other  Agency  requirements,  and  only  a 
modest  additional  effort  will  be  needed 
to  complete  the  review  and 
documentation  for  IRIS. 

The  following  IRIS  health  assessments 
have  recently  begun  or  will  be  started  in 
FY  1999.  with  completion  expected 
between  FY  2000  and  FY  2001.  It  is  for 
these  substances  that  the  Agency  is 
primarily  requesting  information  from 
the  public  for  consideration  in  the 
assessment.  Unless  otherwise  noted, 
noncancer  and  cancer  endpoints  will  be 
assessed  for  each  substance.  Where 
information  is  available,  oral  reference 
doses,  inhalation  reference 
concentrations,  and  cancer  unit  risks 
and  slope  factors  will  be  developed. 


Nan 

Acetaldehyde  ... 

Acetone 

Ammonium  perc 
associated  sal 
Benzo[a]pyrene 
Chlorine  dioxide 
Chlorite  (sodium 

Chloroprene 

Copper 

Cyclohexane  .... 
Di(2-ethylhexyl)f 
Diflubenzuron  .. 
Ethylbenzene  ... 
Ethylene  oxide  . 
Hexachlorocycio 

Isopropanol 

Methyl  chloride 
Methyl  isobutyl  ^ 
Methyl  tert-butyl 
Nickel  (various) 
Pendimethalin  .. 

Phenol  

Quinoline  

Silica  (quartz)  .. 

Trichlopyr 

Uranium  (natura 

Xylenes 

Zinc  and  compo 

In  addition 
will  also  be  in 
literature  revic 
other  polynuc 
hydrocarbons 
scientific  infoi 
on  health  effe( 
health  assessn 
chemicals  wil 

Follow-up  a 
notices  will  ac 
subsequent  fis 
these  notices  i 
substances  sel 
reassessment  i 
guidelines  for 
assessment  th; 
inclusion  in  11 
1996). 

Submission  ol 

The  IRIS  pn 
opportunity  fc 
new  assessme 
While  EPA  co 
literature  seari 
substance,  the 
unpublished  s 
of.  We  would 
receiving  sciei 
public  during 
stage  for  the  li 
listed  above.  1 
provide  scien) 
studies,  and  o 
information.  1 
documents  foi 
studies  or  othi 
sources  that  w 
obtain  througl 
Also  note  that 
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CAS  No. 

98-9&-3 

87-86-5 

1336-36-3 

100-42-5 

127-18-4 

109-99-9 

8001-35-2 

79-01-6 

108-05-4 

75-01-4 

Name 


Acetaldehyde 

Acetone 

Ammonium  perchlorate  (and 
associated  salts]. 

Benro[a]pyrene  

Chlorine  dioxide  

Chlorite  (sodium  salts)  

Chloroprene 

Copper 

Cyclohexane 

Di(2-ethylhexyl)phthalate 

Diflubenzuron  

Ethylbenzene 

Ethylene  oxide 

Hexachlorocyclopentadiene  .... 

Isopropanol 

Methyl  chloride  

Methyl  isobutyl  ketone  (MIBK) 
Methyl  tert-butyl  ether  (MTBE) 

Nickel  (various)  

Pendimethalin 

Phenol  

Quinoline  

Silica  (quartz)  

Trichlopyr 

Uranium  (natural)  

Xylenes 

Zinc  and  compounds 


CAS  No. 


75-07-0 
67-64-1 
7790-98-9 

50-32-8 

10049-04-4 

7758-19-2 

126-99-8 

7440-50-8 

110-82-7 

117-81-7 

35367-38-5 

100-41-4 

75-21-8 

77-47-4 

67-63-0 

74-87-3 

108-10-1 

1634-04-4 

7440-02-0 

40487-42-1 

108-95-2 

91-22-5 

14808-60-7 

55335-06-3 

7440-61-1 

1330-20-7 

7440-66-6 


In  addition  to  Benzolajpyrene,  EPA 
will  also  be  initiating  in  FY  1999  a 
literature  review  on  health  effects  of 
other  polynuclear  aromatic 
hydrocarbons  (PAHs).  EPA  welcomes 
scientific  information  from  the  public 
on  health  effects  of  PAHs.  Additional 
health  assessments  on  this  class  of 
chemicals  will  commence  in  FY  2000. 

Follow-up  annual  Federal  Register 
notices  will  address  new  starts  for 
subsequent  fiscal  years.  In  the  future, 
these  notices  will  include  chemical 
substances  selected  for  assessment  or 
reassessment  under  EPA's  new 
guidelines  for  carcinogen  risk 
assessment  that  are  also  planned  for 
inclusion  in  IRIS  (64  FR  32799.  June  25, 
1996). 

Submission  of  Information 

The  IRIS  program  is  providing  an 
opportunity  for  public  involvement  on 
new  assessments  starting  in  FY  1999. 
While  EPA  conducts  a  thorough 
literature  search  for  each  chemical 
substance,  there  may  be  other  articles  or 
unpublished  studies  we  are  not  aware 
of.  We  would  greatly  appreciate 
receiving  scientific  information  from  the 
public  during  the  information  gathering 
stage  for  the  list  of  "new  assessments" 
listed  above.  Interested  persons  should 
provide  scientific  comments,  analyses, 
studies,  and  other  pertinent  scientific 
information.  The  most  useful 
documents  for  EPA  are  unpublished 
studies  or  other  primary  technical 
sources  that  we  may  not  otherwise 
obtain  through  open  literature  searches. 
Also  note  that  if  you  have  submitted 


certain  information  previously  then 
there  is  no  need  to  resubmit  that 
information.  Information  from  the 
public  is  being  solicited  for  60  days  via 
this  notice. 

Similar  to  the  process  described  in  the 
January  2,  1998  Federal  Register  notice, 
submissions  will  be  handled  in  a  three- 
step  process: 

1.  First,  you  should  simply  provide  a 
list  (submission  inventory),  briefly 
identifying  all  the  information  you  wish 
to  submit  to  the  IRIS  Submission  Desk. 
The  list  should  specify  by  name  and 
CAS  (Chemical  Abstract  Service) 
registry  number  the  chemical 
substance(s)  to  which  the  information 
pertains,  state  the  type  of  assessment 
that  is  being  addressed  (e.g., 
carcinogenicity),  and  describe  briefly 
the  information  being  submitted  for 
consideration.  Where  possible, 
documents  should  be  listed  in  scientific 
citation  format,  that  is,  author(s),  title, 
journal,  and  date.  Your  cover  letter 
should  state  that  the  correspondence  is 
an  IRIS  Submission,  describe  in  general 
terms  the  purpose  of  the  submission, 
and  include  names,  addresses,  and 
telephone  numbers  of  persons  to  contact 
for  additional  information  on  the 
submission.  Mail  three  copies  of  the 
submittal  to  the  IRIS  Submission  Desk, 
NCEA  (MS-105),  U.S.  Environmental 
Protection  Agency,  26  Martin  Luther 
Kine  Drive,  Cincinnati,  OH  45268. 

Alternatively,  you  may  submit  the 
submission  inventory  and  cover  letter 
electronically  to 

IRIS.comments@epa.gov.  Electronic 
information  must  be  submitted  in 
WordPerfect  or  as  an  ASCII  file. 
Information  will  also  be  accepted  on 
3.5"  floppy  disks.  All  information  in 
electronic  form  must  be  identified  as  an 
IRIS  Submission. 

2.  In  the  second  step,  EPA  will 
compare  the  submission  inventory  to 
existing  files  and  identify  the 
information  that  should  be  submitted. 
This  step  will  help  prevent  an  influx  of 
duplicative  information.  You  will 
receive  notification  requesting  full 
submission  of  the  selected  material. 

3.  In  the  third  step,  you  should  send 
in  the  information  requested  by  EPA 
within  30  days  to  ensure  that  EPA  can 
consider  it  in  the  assessment. 
Submittals  should  include  a  cover  letter 
addressing  all  of  the  points  in  item  1 
above.  In  addition,  when  you  submit 
results  of  new  health  effects  studies 
concerning  existing  substances  on  IRIS, 
you  should  include  a  specific 
explanation  of  how  and  why  the  study 
results  could  change  the  information  in 
IRIS. 

Please  send  three  copies,  at  least  one  ' 
of  which  should  be  unbound,  to  the  IRIS 


Submission  Desk,  NCEA  (MS-105),  U.S. 
Environmental  Protection  Agency,  26 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268.  The  IRIS  Submission  Desk 
will  acknowledge  receipt  of  your 
information. 

Confidential  Business  Information 
(CBI)  should  not  be  submitted  to  the 
IRIS  Submission  Desk.  CBI  must  be 
submitted  to  the  appropriate  EPA  Office 
via  established  procedures  for 
submission  of  CBI  (see  40  CFR,  Part  2, 
Subpart  B).  If  you  believe  that  a  CBI 
submission  contains  information  with 
implications  for  IRIS,  please  note  that  in 
the  cover  letter  accompanying  the 
submission  to  the  appropriate  office. 

You  may  also  request  to  augment  your 
submission  with  a  scientific  briefing  to 
EPA  staff.  Such  requests  should  be 
made  directly  to  Amy  Mills,  IRIS 
Program  Manager  (ADDRESSEES). 

Dated:  December  3. 1998. 
William  H.  Fariand, 

Director.  National  Center  for  Environmental 

Assessment. 

|FR  Doc.  98-32892  Filed  12-9-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  62006] 

San  Fernando  Valley — Burbank 
Operable  Unit  Superfund  Site, 
Proposed  Notice  of  Administrative 
Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601  et  seq.. 
notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement 
associated  with  the  San  Fernando 
Valley  North  Hollywood  Superfund 
Site — Burbank  Operable  Unit  was 
executed  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  on  June  30,  1998.  The  proposed 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607:  and  section  7003  of  the  Solid 
Waste  Disposal  Act,  as  amended.  42 
U.S.C.  6973,  against  Howard  L.L.C.  (the 
"Purchaser").  The  Purchaser  plans  to 
acquire  a  12.72  acre  parcel  located 
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within  the  Burbank  Operable  Unit  in 
Burbank,  California  for  the  building  of 
a  multiple  building  development  that 
would  be  suitable  for  commercial 
leasing  to  a  motion  picture  production 
company.  The  proposed  settlement 
would  require  the  Purchaser  to  pay  EPA 
a  one-time  payment  of  $150,000. 

For  thirty  (30)  calender  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  January  11,  1999. 

AVAILABILITY:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
background  documentation  relating  to 
the  settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  74  Hawthorne 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  Marie  M.  Rongone, 
Assistant  Regional  Counsel  (ORC-3), 
Office  of  Regional  Counsel,  U.S.  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "Howard  L.L.C.  Prospective 
Purchaser  Agreement,  San  Fernando 
Valley  Superfund  Site,  Burbank 
Operable  Unit,"  and  "Docket  No.  98- 
10"  and  should  be  addressed  to  Marie 
M.  Rongone  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  M.  Rongone,  Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105;  E-mail: 

rongone.marie@epamail.epa.gov;  Phone' 
(415) 744-1313. 
Keith  Takata, 

Director,  Superfund  Division.  U.S.  EPA, 
Region  IX. 

[PR  Doc.  98-32896  Filed  12-9-98;  8:45  am] 
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BILUNG  CODE  S5<(V-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-2415] 

En  Bancs  Regarding  Telecom  Mergers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  has  released 
a  Public  Notice  which  announces  two 
additional  En  Bancs  to  discuss  recent 
consolidation  activities  in  the 
telecommunications  industry.  The 
purpose  of  the  merger  En  Banc  series  is 
to  assist  the  Commission  in  determining 
whether  certain  proposed  mergers  are 
consistent  with  the  goals  of  the  1996 
Telecommunications  Act,  which 
include  promoting  competition  in 
telecommunications  markets  and 
protecting  the  public  interest. 
DATES:  Two  En  Bancs  will  take  place  on 
Monday.  December  14.  1998.  The  first 
En  Banc  will  take  place  from  9:30  a.m. 
to  12  noon.  The  second  En  Banc  will 
take  place  from  1  p.m.  to  2  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florence  Grasso,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division,  (202)  418-1579. 
SUPPLEMENTARY  INFORMATION:  In  the  first 
En  Banc,  from  9:30  a.m.  to  12  noon, 
interested  parties,  including  state, 
consumer,  community  and  industry 
representatives,  will  discuss  the  impact 
on  telecommunications  markets  of  the 
proposed  mergers  between  incumbent 
local  exchange  carriers  SBC  and 
Ameritech  (CC  Docket  No.  98-141),  and 
Bell  Atlantic  and  GTE  (CC  Docket  No. 
98-184).  In  the  second  En  Banc,  from  1 
p.m.  to  2  p.m.,  interested  parties, 
including  consumer,  community  and 
industry  representatives  will  discuss  the 
impact  on  telecommunications  markets 
of  the  proposed  merger  between  AT&T 
and  Tele-Communications.  Inc.  (CS 
Docket  No.  98-178). 

The  En  Bancs  are  open  to  the  public, 
and  seating  will  be  available  on  a  first 
come,  first  served  basis.  The  En  Bancs 
will  also  be  carried  live  on  the  Internet. 
Internet  users  may  listen  to  the  real-time 
audio  feed  of  the  En  Bancs  by  accessing 
the  FCC  Internet  Audio  Broadcast  Home 
Page.  Step-by-step  instructions  on  how 
to  listen  to  the  audio  broadcast,  as  well 
as  information  regarding  the  equipment 
and  software  needed,  are  available  on 
the  FCC  Internet  Audio  Broadcast  Home 
Page.  The  URL  address  for  this  home 
page  is  http://wwrw.fcc.gov/realaudio/. 
The  meeting  can  also  be  heard  via 
telephone,  for  a  fee,  from  National 
Narrowcast  Network,  telephone  (202) 
966-2211  or  fax  (202)  966-1770. 

A  transcript  of  the  En  Bancs  will  be 
available  10  days  after  the  event  on  the 
FCC's  Internet  site.  The  URL  address  for 
the  FCC's  Internet  Home  Page  is  http:/ 
/www.fcc.gov.  Transcripts  may  also  be 
obtained  from  the  FCC's  duplicating 
contractor.  International  Transcription 
Service.  1231  20th  Street.  NW, 
Washington,  DC  20036,  by  calling  ITS  at 
(202)  857-3800  or  faxing  ITS  at  (202) 


857-3805.  Audio  and  video  tapes  of  the 
En  Banc  may  be  purchased  from 
Infocus,  341  Victory  Drive,  Herndon, 
VA  20170,  by  calling  Infocus  at  (703) 
834-0100  or  by  faxing  Infocus  at  (703) 
834-0111. 

Federal  Communications  Commission. 
Lawrence  E.  Strickiing, 

Chief.  Common  Carrier  Bureau. 

(PR  Doc.  98-32942  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  4, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1  Citizens  Bancshares  ESOP, 
Farmington,  New  Mexico;  to  become  a 
bank  holding  company  by  acquiring  30 
percent  of  the  voting  shares  of  Citizens 
Bancshares.  Inc.,  Farmington.  New 
Mexico;  and  thereby  indirectly  acquire 
Citizens  Bank,  Farmington.  New 
Mexico. 


Board  of  Gov 
System,  Decem 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 199fl. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-32747  Filed  12-9-98;  8:45  am) 
BtLUNQ  CODE  «210-01-F 


DEPARTMEm*  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guidelines  for  HIV  Case 
Surveillance,  Including  Monitoring  HIV 
Infection  and  Acquired 
Immunodeficiency  Syndrome  (AIDS) 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  This  notice  announces  the 
availability  for  public  comment  of  a 
document  entitled  "Draft  Guidelines  for 
HIV  Case  Surveillance,  Including 
Monitoring  HIV  Infection  and  Acquired 
Immimodeficiency  Syndrome  (AIDS)". 
DATES:  Comments  must  be  submitted  in 
vwiting  on  or  before  January  11,  1999. 
Comments  should  be  submitted  to  the 
Technical  Information  and 
Communications  Branch,  Mailstop  E- 
49,  Division  of  HIV/AIDS  Prevention, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Atlanta,  Georgia 
30333;  Fax:  404-639-2007;  E-mail: 
hivmail@cdc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  Draft  HIV 
Case  Surveillance  Guidelines  should  be 
submitted  to  the  CDC  National 
Prevention  Information  Network,  P.O. 
Box  6003.  Rockville,  Maryland  20849- 
6003;  telephone  (800)  458-5231;  or 
copies  can  be  obtained  from  the  CDC 
website  at  http://www.cdc.gov/nchstp/ 

hiv aids/dhap.htm. 

SUPPLEMENTARY  INFORMATION:  From  1995 
to  1996,  the  incidence  of  both  deaths 
and  opportunistic  infections  (OIs)  due 
to  AIDS  declined  in  the  United  States 
fior  the  first  time  in  the  history  of  the 
epidemic  (6  percent  for  OIs;  23  percent 
for  deaths)  as  reported  in  the  September 
19,  1997,  Morbidity  and  Mortality 
Weekly  Report  (MMWR)  (Volume  46, 
pp.  861-867).  These  declines  reflect 
recent  advances  in  treatment  of  HIV 
infection  and  the  provision  of  care  and 
services  that  have  slowed  the 
progression  of  AIDS  for  HIV-infected 
persons  on  therapy  and  the  success  of 
HIV  prevention  and  education  efforts 
that  have  encouraged  early  diagnosis 


and  have  helped  to  reduce  the  number 
of  Americans  becoming  infected  with 
HIV. 

In  response  to  these  chcuiges  in  HIV 
treatment  practices  and  new 
information  needs  of  public  health 
programs,  CDC,  the  Council  of  State  and 
Territorial  Epidemiologists  (CSTE),  and 
most  other  public  health  and  AIDS 
organizations  have  recommended  that 
all  States  and  territories  conduct  HIV 
case  surveillance  in  addition  to  AIDS 
surveillance.  In  this  manner,  the  AIDS/ 
HIV  epidemic  can  be  tracked  more 
acciu-ately,  and  appropriate  information 
about  HIV/ AIDS  can  be  made  available 
to  pohcymakers.  As  of  July  1998,  a  total 
of  32  States  were  conducting  HIV  case 
surveillance  using  the  same  methods  as 
surveillance  for  AIDS.  Because  some 
States  (many  with  large  numbers  of 
AIDS  cases)  do  not  report  HIV  case 
nimibers,  interpretations  of  available 
HIV  data  are  difficult.  To  gain  more 
reliable  information  about  the 
prevalence,  incidence,  and  future 
directions  of  HIV  infection  and  the 
impact  on  specific  populations  such  as 
racial  and  ethnic  minorities  and  women, 
CDC  is  proposing  that  the  current 
surveillance  system  be  expanded  to 
include  HIV  case  reporting  for  all  States 
and  is  publishing  guidelines  that  States 
can  use  to  implement  HIV  surveillance. 

Dated:  December  3, 1998. 
Jeffrey  P.  Koplan. 

Director,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-32617  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  78G-01 33] 

Procter  &  Gamble  Co.;  Withdrawal  of 
GRAS  Affirmation  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP  MF- 
3710)  proposing  affirmation  that 
cellulose  fines  used  as  a  feedstuff  for 
Uvestock  are  generally  recognized  as 
safe  (GRAS). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-6657 


SUPPLEMENTARY  INFORMATION:  hi  a  notice 
pubUshed  in  the  Federal  Register  of 
May  19. 1978  (43  FR  21727),  FDA 
announced  that  a  petition  (GRASP  MF- 
3710)  had  been  filed  by  the  Procter  & 
Gamble  Co.,  6100  Center  Hill  Rd., 
Cincinnati.  OH  45224.  The  petition 
proposed  to  amend  the  GRAS 
regulations  in  21  CFR  part  582  to  affirm 
that  cellulose  fines  used  as  a  feedstuff 
for  livestock  are  GRAS. 

Procter  &  Gamble  Co.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing. 

Dated:  December  4,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-32812  Filed  12-9-98:  8:45  am) 

BILLING  COOE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98P-0221] 

Zeneca,  Inc.;  Withdrawal  of  Approval 
of  Portion  of  a  New  Drug  Application 
Providing  for  a  Formulation  of  Diprivan 
Injectable  Emulsion  Not  Containing 
Disodium  Edetate 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  those  portions  of  a  new  drug 
apphcation  (NDA)  held  by  Zeneca,  Inc., 
(Zeneca)  for  Diprivan  (propofol) 
Injectable  Emulsion  that  provide  for  a 
formulation  not  containing  the 
antimicrobial  additive  disodium 
edetate. 

EFFECTIVE  DATE:  December  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  G.  Beakes,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  By  citizen 
petition  dated  April  7, 1998  (Docket  No. 
98P-0221/CP1),  Zeneca,  1800  Concord 
Pike,  Wihnington,  DE  19850,  requested 
that  FDA  withdraw  approval  of  those 
portions  of  NDA  19-627  that  provide  for 
a  formulation  of  Diprivan  Injectable 
Emulsion  that  does  not  contain  the 
antimicrobial  additive  disodium 
edetate,  stating  that  the  company 
discontinued  marketing  the  product 
because  of  potential  contamination 
problems  observed  after  approval  of  the 
NDA.  Zeneca  waived  its  opportunity  for 
a  hearing. 
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Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  those  portions  of  NDA 
19-627  that  provide  for  a  formulation  of 
Diprivan  Injectable  Emulsion  that  does 
not  contain  the  antimicrobial  additive 
disodium  edetate  is  hereby  withdrawn 
effective  December  10, 1998. 

Dated:  November  16, 1998. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  98-32742  Filed  12-9-98;  8:45  am] 

BILUNQ  COOE  4160-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Product,  Establishment,  and  Biologies 
License  Applications,  Refusal  to  File; 
Meeting  of  Oversight  Committee 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
1999  meetings  of  its  standing  oversight 
committee  in  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
conducts  a  periodic  review  of  CBER's 
use  of  its  refusal  to  file  (RTF)  practices 
on  product  license  applications  (PLA's), 
establishment  license  applications 
(ELA's),  and  biologies  license 
applications  (BLA's).  CBER's  RTF 
oversight  committee  examines  all  RTF 
decisions  that  occurred  during  the 
previous  quarter  to  assess  consistency 
across  CBER  offices  and  divisions  in 
RTF  decisions. 

DATES:  The  meetings  will  be  held  on 
February,  9,  1999;  May  11,  1999;  August 
10, 1999;  and  November  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15,  1995  (60  FR 
25920),  FDA  announced  the 
establishment  and  first  meeting  of 
CBER's  standing  oversight  committee. 
As  explained  in  the  notice,  the 
importance  to  the  public  health  of 
getting  new  biological  products  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  biological  product 
evaluation  process  an  FDA  priority. 
CBER's  managed  review  process  focuses 


on  specific  milestones  or  intermediate 
goals  to  ensure  that  a  quality  review  is 
conducted  wthin  a  specified  time 
period.  CBER's  RTF  oversight 
committee  meetings  continue  CBER's 
effort  to  promote  the  timely,  efficient, 
and  consistent  review  of  PLA's,  ELA's, 
and  BLA's. 

FDA's  regulations  on  filing  PLA's, 
ELA's,  and  BLA's  are  found  in  21  CFR 
601.2  and  601.3.  A  sponsor  who 
receives  an  RTF  notification  may 
request  an  informal  conference  with 
CBER,  and  thereafter  may  ask  that  the 
application  be  filed  over  protest,  similar 
to  the  procedure  for  drugs  described 
under  21  CFR  314.101(a)(3). 

CBER's  standing  RTF  oversight 
committee  consists  of  senior  CBER 
officials,  a  senior  official  from  FDA's 
Center  for  Drug  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  Meetings,  ordinarily,  will 
be  held  once  a  quarter  to  review  all  of 
the  RTF  decisions.  The  purpose  of  such 
a  review  is  to  assess  the  consistency 
within  CBER  in  rendering  RTF 
decisions.  If  there  are  no  RTF  decisions 
to  review,  however,  the  meeting  may  be 
cancelled.  FDA  intends  to  post  any 
meeting  cancellation  on  the  CBER  home 
page  at  "http://www.fda.gov/cber/ 
confineet.htm". 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
dehberations  will  be  reported  in  the 
minutes  of  the  meeting.  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  confidential 
commercial  information,  summaries  of 
the  committee's  deliberations,  with  all 
confidential  commercial  information 
omitted,  may  be  requested  in  vmting 
fi-om  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
If,  following  the  committee's  review,  an 
RTF  decision  changes,  the  appropriate 
division  will  notify  the  sponsor. 

Dated:  November  30,  1998. 
Wiliiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-32743  Filed  12-9-98;  8:45  am] 

BILUNG  COOE  41S0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Veterinary  Medicine  Advisory 
Committee;  Notice  of  Postponement  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
meeting  of  the  Veterinary  Medicine 
Advisory  Committee  scheduled  for 
December  10  and  11,  1998.  The  meeting 
was  announced  in  the  Federal  Register 
of  November  16,  1998  (63  FR  63740). 
FDA  Center  for  Veterinary  Medicine 
officials  hope  to  reschedule  the 
Committee  meeting  for  early  next  yejir. 
The  meeting  will  be  announced  in  the 
Federal  Register  and  on  the  Center  for 
Veterinary  Medicine  Internet  Home 
Page. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  L.  Pace,  Center  for  Veterinary 
Medicine  (HFV-200),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6650,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12546. 

Additional  information  about  the  new 
time  and  dates  for  the  meeting  will  be 
provided  on  the  Center  for  Veterinary 
Medicine  Internet  Home  Page  (http:// 
vkrww.fda.gov/cvm)  as  soon  as  they  are 
set. 

Dated:  December  8,  1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-33006  Filed  12-8-98;  2:56  pm] 

BILUNG  CODE  416(M)1-.F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-2088.  and 
HCFA-2540] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  wdth  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
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dministration, 


collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Outpatient 
RehabiUtation  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20  and  413.24  Form  No.:  HCFA- 
2088  (0938-0037);  t/se.This  form  is 
used  by  Outpatient  Rehabilitation 
FaciUties  to  report  their  health  care 
costs  to  determine  the  amoimt 
reimbursable  for  services  furnished  to 
Medicare  beneficiaries.  In  addition,  the 
fiscal  intermediary  uses  the  cost  report 
to  make  settlement  writh  the  provider  for 
the  cost  reporting  period.  Frequency: 
Aimually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions,  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
4,298;  Total  Annual  Responses:  4,298; 
Total  Annual  Hours:  429,800. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Skilled  Nursing 
Facility  (SNF)  and  Skilled  Nursing 
Facility  Health  Care  Complex  Cost 
Report,  42  CFR  413.20  and  413.24;  Form 
No.; HCFA-2540  (0938-0463);  l/se.The 
Skilled  Nursing  Facility  and  Skilled 
Nursing  Facility  Health  Care  Complex 
Cost  Report  is  used  by  freestanding 
SNFs  to  submit  annual  information  to 
achieve  a  settlement  of  costs  for  health 
care  services  rendered  to  Medicare 
beneficiaries.  In  addition,  the  fiscal 
intermediary  uses  the  cost  report  to 
make  settlement  with  the  provider  for 
the  fiscal  year.  Frequency:  Annually; 
Affected  Public:  Business  or  other  for 
profit.  Not  for  profit  institutions,  and 
State,  Local,  or  Tribal  government; 
Number  of  Respondents:  7,000;  Total 
Annual  Responses:  7,000;  Total  Annual 
Hours  Requested:  1,372,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 


request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resoiuces  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  3, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-32852  Filed  12-9-98;  8:45  am] 

BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-005314 
Applicant:  Cornell  University,  Ithaca,  NY 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museiun  specimens  of  endangered  and 
threatened  species  of  insects  previously 
accessioned  into  the  permittee's 
collection  for  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  five  year  period. 
PRT-005629 

Applicant:  The  Elephant  Sanctuary, 
Hohenwald,  TN 

The  applicant  requests  a  permit  to 
buy  one  female  Asian  elephant  [Elephas 
maximus)  in  interstate  commerce  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-005532 

Applicant:  Omaha's  Hemy  Doorly  Zoo, 
Omaha,  NE 

The  applicant  requests  a  permit  to 
export  Western  Lowland  gorilla  (Gorilla 
gorilla  gorilla)  semen  to  Johaimesburg 
Zoo,  South  Africa  for  the  purpose  of 
captive  propagation  for  the 
enhancement  of  the  survival  of  the 
species. 


PRT-004720 

Applicant:  American  Museum  of  Natural 
History,  New  York.  NY 

The  applicant  requests  a  permit  to 
import  brown  lemur  subspecies 
[Eulemur  fulvus  albocoUaris,  coUaris, 
rufus,  albifrons,  and  scnfordi)  blood 
samples  from  Madagascar  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-005708 
Applicant:  Praveen  Karanth,  Albany,  NY 

The  applicant  requests  a  permit  to 
export  samples  taken  from  a  captive- 
bom  gray  langur  [Semnopithecus 
entellus)  for  the  purpose  of  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Feiirfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Mapagement  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  4,  1998. 
Mary  Ellen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  98-32816  Filed  12-9-98;  8:45  am] 

BtLUNQ  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Fisli  and  Wildlife  Service 
Emergency  Exemption:  issuance 

On  November  26,  1998,  the  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-O05319)  to  Wildfife 
Conservation  Society,  Bronx,  New  York 
to  import  33  angulated/plowshare 
tortoises  (Geochelone  ynipona)  into  the 
United  States  at  the  request  of  the 
Management  Authority  of  the 
Netherlands.  The  30-day  public 
comment  period  required  by  section 
10(c)  of  the  Endangered  Species  Act  was 
waived.  The  Service  determined  that  an 
emergency  affecting  the  survival  of 
these  tortoises  existed  and  that  no 
reasonable  alternative  was  available  to 
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the  applicant.  The  seized  animals  were 
at  risk  because  of  the  immediate  need 
for  disease  screening  and  health 
evaluation  which  could  best  be 
preformed  in  the  United  States  and 
overcrowding  in  the  Netherlands 
quarantine  facility. 

Dated:  December  4,  1998. 
MaryEllen  Amtower, 

Acting  Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

[FR  Doc.  98-32817  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  431&-S5-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  August  26,  1998,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  165,  Page  45511-12,  that  an 
apphcation  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Joseph  Crawley 
for  a  permit  (PRT-001978)  to  import  one 
polar  bear  (Ursus  maritimus)  trophy 
taken  from  the  Lancaster  Sound 
population,  Canada  prior  to  April  30, 
1994  for  personal  use. 

Notice  is  hereby  given  that  on  October 
23,  1998,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildhfe  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  26,  1998,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  165,  Page  45512,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Kurt  von  Besser 
for  a  permit  (PRT-001631)  to  import  one 
polar  bear  (Ursus  maritimus)  trophy 
taken  from  the  Viscount  Melville 
population,  Canada,  taken  prior  to  April 
30,  1994,  for  personal  use. 

Notice  is  hereby  given  that  on 
November  4,  1998,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  11,  1998,  a  notice  was 
pubhshed  in  the  Federal  Register,  Vol. 
63.  No.  176.  Page  48751.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildhfe  Service  by  Ricardo  E. 
Longoria  for  a  permit  (PRT-002446)  to 
import  one  polar  bear  (Ursus  maritimus) 
trophy  taken  from  the  McClintock 
Channel  population,  Canada,  for 
personal  use. 


Notice  is  hereby  given  that  on 
November  4, 1998.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  17,  1998,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  180,  Page  49707,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  George  Card  for 
a  permit  (PRT-002693)  to  import  one 
polar  bear  (Ursus  maritimus)  trophy 
taken  from  the  Foxe  Basin  population, 
Canada  prior  to  April  30,  1994  for 
personal  use. 

Notice  is  hereby  given  that  on 
November  10,  1998.  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  e(  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  23,  1998,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  184,  Page  50922,  that  an 
application  had  been  filed  writh  the  Fish 
and  Wildlife  Service  by  Robert  B. 
Ashton,  Hanover,  NH,  for  a  permit 
(PRT-002869)  to  import  a  sport-hunted 
polar  bear  (Ursus  maritimus)  trophy, 
from  the  Southern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
November  18,  1998,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203,  phone  (703)  358-2104 
or  Fax  (703) 358-2281. 

Dated:  December  4, 1998. 
MaryEllen  Amtower. 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc.  98-32815  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  [4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NM-ai  0-09-1 020-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Council  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix  1.  The  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM).  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
January  21  and  22, 1999  at  the 
Doubletree  Hotel.  3347  Cerrillos  Road, 
Santa  Fe.  NM. 

The  meeting  on  Thursday  January  21 
starts  at  8:30  a.m..  and  the  meeting  on 
Friday  January  22  starts  at  8  a.m.  The 
draft  agenda  for  the  RAC  meeting 
includes  presentations  and  discussions 
on  the  following:  agreement  on  the 
meeting  agenda,  any  RAC  comments  on 
the  draft  summary  minutes  of  the  last 
RAC  meeting  on  November  19  and  20, 
1998  at  Las  Cruces,  NM,  check  in  with 
RAC  members,  the  Rio  Puerco 
watershed  study,  two  different  times  for 
the  public  to  address  the  RAC.  Culp 
Canyon  Wilderness  Study  Area  and  the 
NM/BLM  Wilderness  Study  Area 
program.  RAC  recommendations  follow 
up,  Rio  Grande  Corridor  Proposed  Plan 
and  Final  EIS,  Quivira  Coahtion, 
McGregor  Range  Withdrawal  update. 
Standards  and  Guidelines  RMPA/EIS 
update,  BLM  Field  Office  Managers 
presentations  and  discussion,  selection 
of  next  RAC  meeting  location  and 
development  of  draft  agenda  items  for 
the  next  RAC  meeting,  and  a  RAC  __ 

assessment  on  the  meeting.  Specific 
agenda  items,  dates  and  times  may  be 
adjusted  with  approval  of  the  RAC. 

The  time  for  the  pubHc  to  address  the 
RAC  is  on  Thursday.  January  21,  from 
10:00  a.m.  to  12:00  noon  and  from  4:30 
p.m.  to  5:00  p.m.  The  RAC  may  reduce 
or  extend  the  end  time  for  public 
comment  of  12:00  noon  and  of  5:00  p.m. 
depending  on  the  number  of  people 
wishing  to  address  the  RAC.  The  length 
of  time  available  for  each  person  to 
address  the  RAC  wall  be  established  at 
the  start  of  the  public  comment  period 
and  will  depend  on  how  many  people 
there  are  that  wish  to  address  the  RAC. 
At  the  completion  of  the  public 
comments  the  RAC  may  continue 
discussion  on  its  agenda  items.  The 
meeting  on  January  22, 1999,  will  be 
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from  8:00  a.m.  to  4:00  p.m.  The  end 
time  of  4:00  p.m.  for  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Armstrong,  New  Mexico  State 
Office.  Planning  and  Policy  Team, 
Bureau  of  Land  Management,  1474 
Rodeo  Road,  P.O.  Box  27115.  Santa  Fe, 
New  Mexico  87502-0115,  telephone 
(505) 438-7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  December  4,  1998. 
Gary  A.  Stephens, 
Acting  Deputy  State  Director. 
|FR  Doc.  98-32799  Filed  12-9-98;  8:45  am] 
BILLING  COOE  431ft-FB-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-41-5700;  WYW1 39826] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
,3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl 39826  for  lands  in  Washakie 
iCounty,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

j    The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

■  The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
I  Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl 39826  effective  September 
1, 1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


increased  rental  and  royalty  rates  cited 
above. 

Dated:  November  30, 1998. 
Pamela  J.  Lewis, 
Chief,  Leasable  Minerals  Section. 
[PR  Doc  98-32853  Filed  12-9-98;  8:45  am] 
BILUNG  COOE  4310-22-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-41-5700;  WYWl  39749] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

November  30,  1998. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  39749  for  lands  in  Washakie 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimbiuse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW139749  effective  September 
1, 1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Chief,  Leasable  Minerals  Section. 
[PR  Doc.  98-32854  Piled  12-9-98;  8:45  am] 
BILLING  CODE  401»-22-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-921  ^1-5700;  WYW1 37207] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

November  30, 1998. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW137207  for  lands  in  Washakie 
County,  Wyoming,  was  timely  filed,and 
was  accompanied  by  all  the  required 


rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
adniinistrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW137207  effective  September 
1, 1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 
Chief  Leasable  Minerals  Section. 
IFRJJoc.  98-32855  Piled  12-9-98;  8:45  am] 

BILUNG  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-924-6410-00-E029;  MTM  88573] 

Application  for  Conveyance  of  Mineral 
Interest;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  that,  pursuant 
to  section  209b  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976  (43 
U.S.C.  1719(b)),  Ms.  Anne  M.  Moreland 
and  Mr.  John  L.  Mayer  have  applied  to 
purchase  the  mineral  estate  described  as 
follows: 

Priticipal  Meridian,  Montana 

T.  5  S.,  R.  17  E.,  sec.  30,  lots  3  and  4. 
Containing  81.55  acres,  more  or  less. 

The  mineral  interest  will  be  conveyed 
in  whole  or  in  part  upon  favorable 
mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  mineral 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  United  States  mineral 
reservation  interferes  with  or  precludes 
appropriate  nonmineral  development 
and  such  development  is  a  more 
beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tami  Lorenz,  Legal  Instruments 
Examiner,  BUvI  Montana  State  Office. 
P.O.  Box  36800.  Billings,  Montana 
59107. 406-255-2846. 
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SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register  as  provided  in  43  CFR  2720.1- 
1(b).  the  mineral  interests  within  the 
legal  description  given  above  will  be 
segregated  to  the  extent  that  they  will 
not  be  subject  to  appropriation  xmder 
the  mining  and  mineral  leasing  laws. 
The  segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
conveyance  dociunent.  final  rejection  of 
the  application,  or  2  years  from  the  date 
of  filing  of  the  application,  July  31. 
1998,  whichever  occurs  first. 

Dated:  December  2, 1998. 
Randy  D.  Heuscher. 

Acting  Deputy  State  Director.  Division  of 
Resources. 

[FR  Doc.  98-32861  Filed  12-9-98;  8:45  ami 
B4LUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[lD-040-1610-00] 

Availability  of  the  Challis  Proposed 
Resource  Management  Plan  (RMP)  and 
Final  Environmental  Impact  Statement 
(EIS) 

AGENCY:  Bureau  of  Land  Management, 

Idaho. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  sectionl02(2)(C)  of  the 
National  Environmental  Pohcy  Act  of 
1969.  and  BLM  Planning  Regulations 
(43  CFR  part  1600),  the  Bureau  of  Land 
Management  (BLM),  Upper  Columbia- 
Salmon  Clearwater  Districts  has 
prepared  a  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  (Proposed  RMP/Final 
EIS)  for  the  Challis  Resource  Area.  The 
Chalhs  Proposed  RMP/Final  EIS  has 
been  pubUshed  and  is  available  for 
pubUc  review  by  requesting  a  copy  from 
the  address  indicated  in  the  ADDRESSES 
section  below. 

The  Challis  Proposed  RMP/Final  EIS 
describes  and  analyzes  the  BLM's 
proposed  plan  for  managing 
approximately  792,657  acres  of  BLM 
public  lands  in  the  ChaUis  Resource 
Area,  located  in  Custer  and  Lemhi 
counties  of  east-central  Idaho.  When 
implemented,  the  Challis  RMP  would 
replace  the  three  Management 
Framework  Plans  currently  used  by  the 
Challis  Resource  Area.  The  Challis  RMP 
would  also  amend  the  Little  Lost-Birch 
Creek  Management  Framework  Plan 
(BLM  1981)  by  designating  the  Donkey 
Hills  Area  of  Critical  Environmental 
Concern  (ACEC),  which  includes  4,714 
acres  managed  by  the  Upper  Snake 


River  District— BLM  in  Butte  County, 
Idaho. 

DATES:  Written  comments  on  the  Final 
EIS  for  the  Challis  Proposed  RMP  must 
be  submitted  or  postmarked  no  later 
dian  Tuesday,  January  19.  1999.  Written 
protests  on  the  Challis  Proposed  RMP 
must  also  be  submitted  or  postmarked 
no  later  than  Tuesday,  January  19,  1999. 
ADDRESSES:  Copies  of  the  Challis 
Proposed  RMP/Final  EIS  may  be 
obtained  upon  request  by  contacting  the 
Bureau  of  Land  Management,  Route  2, 
Box  610,  Sahnon,  Idaho  83467;  phone 
(208)  756-5400.  Written  comments  on 
the  Final  EIS  should  be  addressed  to 
Kathe  Rhodes,  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Route  2,  Box  610, 
Salmon,  Idaho  83467.  Protests  of  the 
Challis  Proposed  RMP  must  be  filed 
with  the  Director,  Bureau  of  Land 
Management;  Attention:  Ms.  Brenda 
Williams,  Protests  Coordinator;  WO- 
210/LS-1075;  Department  of  the 
Interior;  Washington,  DC  20240.  A 
description  of  protest  procedures  may 
be  obtained  from  Kathe  Rhodes, 
Planning  and  Environmental 
Coordinator,  Bureau  of  Land 
Management,  Route  2,  Box  610,  Salmon, 
Idaho  83467;  phone  (208)  756-5440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathe  Rhodes,  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Route  2,  Box  610, 
Salmon,  Idaho  83467;  phone  (208)  756- 
5440.  Documents  relevant  to  the  Challis 
Proposed  RMP/Final  EIS  planning 
process  are  available  for  public  viewing 
at  the  Salmon  BLM  office  on  Highway 
93  South,  Salmon,  Idaho. 
SUPPLEMENTARY  INFORMATION:  The 
ChaUis  Proposed  RMP/Final  EIS 
describes  and  analyzes  the  BLM's 
proposed  plan  for  addressing  the 
planning  issues  and  management 
concerns  identified  through  public 
involvement  and  BLM  input.  The 
Proposed  RMP  proposes  resource 
condition  objectives,  land  use 
allocations,  and  management  actions 
and  direction  to  guide  resource 
management  of  the  Challis  Resource 
Area  on  a  long  term,  sustainable  basis 
during  the  next  15  to  20  years. 
The  Proposed  RMP/Final  EIS 
describes  changes  from  and  corrections 
to  the  Challis  Draft  RMP/EIS  (BLM,  May 
1996),  updates  the  discussion  of  the 
affected  environment,  provides  an 
analysis  of  environmental  consequences 
for  the  Proposed  RMP,  records  public 
comments  on  the  Draft  RMP/EIS,  and 
documents  the  BLM's  responses  to  those 
comments.  The  Proposed  RMP  is  based 
on  the  Preferred  Alternative  (Alternative 
2)  described  in  the  Challis  Draft  RMP/ 
EIS.  as  modified  in  response  to  public 


and  tribal  comments  and  internal  BLM 
recommendations.  When  compared 
v«th  the  Preferred  Alternative,  the 
Proposed  RMP  increases  the  level  of 
protection  to  aquatic,  riparian,  and 
upland  resources  by  fimiting  off- 
highway  vehicle  use  to  exisitng  roads, 
vehicle  ways,  and  trails  thorughout  the 
Resource  Area.  The  Proposed  RMP  also 
clarifies  numerous  decisions,  and 
thereby  improves  the  BLM's  ability  to 
implement  effective  management  in 
order  to  address  resource  concerns  and 
improve  resource  conditions.  Finally, 
the  Proposed  RMP  includes  an 
emphasis  on  integrated  resource  activity 
planning  and  watershed  assessment,  in 
order  to  ensure  that  individual  project 
proposals  are  considered  within  the 
context  of  broader  landscape  issues. 

The  Proposed  RMP  includes  decisions 
related  to  two  types  of  designations:  (a) 
The  Proposed  RMP  describes  the  BLM's 
Wild  and  Scenic  River  suitabiUty 
findings  for  rivers  within  the  Challis 
Resource  Area;  and  (b)  the  Proposed 
RMP  designates  public  lands  as  Areas  of 
Critical  Environmental  Concern 
(ACECs).  The  Proposed  RMP  would 
continue  to  designate  approximately 
13,968  acres  within  existing  ACECs,  in 
order  to  highlight  unique  plant 
communities,  paleontological  resources, 
fragile  soils  and  a  bighorn  sheep 
population  for  management  and 
protection;  these  existing  ACECs 
include  5,975  acres  of  existing  Research 
Natural  Areas  (RNAs).  The  Proposed 
RMP  would  expand  one  existing  ACEC 
by  322  acres.  The  Proposed  RMP  would 
also  designate  approximately  73,916 
acres  within  seven  additional  ACECs,  in 
order  to  highlight  the  following 
resources  for  management  and 
protection:  unique  plant  communities; 
fragile  soils;  a  geologic  area  of  interest; 
unique  riparian  habitats;  fisheries 
habitats;  roadless  primitive  and  scenic 
values;  crucial  bighorn  sheep  and  elk 
habitats;  and  unique  cultural  resources. 
Approximately  3,871  acres  of  Research 
Natural  Areas  would  be  designated 
within  these  seven  additional  ACECs. 

Following  a  30-day  public  review 
period,  a  concurrent  30-day  protest 
period,  a  concurrent  60-day  Governor's 
review,  and  resolution  of  written 
protests  or  concerns  raised  during  these 
protest  and  review  periods,  the  BLM 
will  prepare  a  Record  of  Decision  for  the 
approved  RMP.  The  public  will  be 
notified  in  the  Federal  Register  when 
the  Record  of  Decision  for  the  Challis 
RMP  becomes  available. 

Comments  on  the  protests  of  the 
ChaUis  Proposed  RMP/Final  EIS. 
including  the  names  and  street 
addresses  of  respondents.  wiU  be 
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available  for  public  review  at  the 
Salmon  BLM  Office  on  Highway  93 
South  in  Salmon,  Idaho  during  regular 
business  hours  (7:30  a.m.  to  4:15  p.m.), 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  written  comment  or 
protest.  Such  request  will  be  honored  to 
the  extent  allowed  by  law.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  avaialble  for  public  inspection  in 
their  entirety. 

Dated:  December  4. 1998. 
Fritz  U.  Rennebaum, 
District  Manager. 
(FR  Doc.  98-32807  Filed  12-9-98;  8:45  am) 

BLUNG  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Alcatraz  Island  Historic  Structure 
Preservation-Construction  Program; 
Golden  Gate  National  Recreation  Area, 
San  Francisco  County;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

summary:  In  accord  with  §  102(2)(C)  of 
the  National  Environmental  Policy  Act, 
Golden  Gate  National  Recreation  Area  is 
undertaking  a  conservation  planning 
and  impact  analysis  process  to  identify 
alternatives  for  (and  assess  potential 
impacts  of)  construction  activities 
necessary  to  rehabilitate  and  preserve 
structures  and  sites  which  contribute  to 
the  island's  National  Historic  Landmark 
status.  Enhancing  visitor  and  employee 
safety  is  also  an  objective.  Notice  is 
hereby  given  that  the  National  Park 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  aid  planning 
for  and  implementation  of  this  program. 

Background 

Alcatraz  Island  is  within  the 
boundary  of  Golden  Gate  National 
Recreation  Area,  a  unit  of  the  National 
Park  System  comprised  of  coastal  lands 
in  Marin,  San  Francisco,  and  San  Mateo 
counties,  California.  Alcatraz  Island, 
prominently  located  in  San  Francisco 
Bay,  is  a  National  Historic  Landmark 
and  an  important  breeding  site  for 
several  waterbird  species  and  western 
gulls  in  San  Francisco  Bay.  Facilities 
and  recreational  opportunities  on 


Alcatraz  Island  attract  more  than  1.4 
million  visitors  annually. 

Recent  management  and  use  of 
Alcatraz  Island  has  been  guided  by  a 
Development  Concept  Plan  (DCP)  which 
was  completed  in  1993.  An 
Environmental  Assessment  (EA)  was 
prepared  to  evaluate  forseeable  effects  of 
carrying  out  the  DCP  (among  other 
considerations,  potential  impacts  to 
historic  resources,  biological  resources, 
human  health  and  safety,  and  park 
visitation  were  addressed).  A  Finding  of 
No  Significant  Impact  was  approved  on 
August  3. 1993  by  the  Acting  Regional 
Director,  Western  Region.  Prescribed 
mitigations  to  safeguard  breeding  bird 
populations  included  timing  and 
location  restrictions  for  proposed 
construction  activities  foreseen  at  that 
time. 

Although  originally  many  elements  of 
construction  addressed  in  the  DCP  fit 
within  the  seasonal  restrictions  that 
were  identified,  several  historic 
rehabilitation  and  related  projects  have 
recently  been  deemed  necessary.  These 
may  require  construction  schedules 
which  would  extend  beyond  the 
seasonal  restrictions.  Also,  the  breeding 
and  nesting  seasons  for  Alcatraz 
avifauna  have  been  found  to  fluctuate, 
sometimes  extending  as  much  as  2 
months  beyond  previously  known 
periods.  Moreover,  visitation  has 
increased,  and  has  the  potential  for 
further  growth.  The  constrained 
construction  periods,  recently  identified 
rehabilitation  needs,  possibility  of 
undocumented  archeological  resources 
and  artifacts,  new  information  about 
avifaunal  activity,  and  other  factors 
necessitate  undertaking  a  new 
conservation  planning  and  impact 
analysis  effort. 

Alternatives  Identified  to  Date 

Proposed  construction  that  would  be 
outside  the  scope  of  the  existing  DCP 
will  be  detailed  and  evaluated.  At  this 
time  its  anticipated  that  the  impact 
analysis  would  focus  primarily  on  the 
effects  of  proposed  construction 
activities  on  the  island's  breeding  bird 
populations.  The  construction  required 
to  rehabilitate  National  Landmark 
contributing  structures  and  features  is 
envisioned  to  be  phased  over  a  3-5  year 
period.  To  date,  12  projects  are  foreseen 
that  could  necessitate  some  degree  of 
activity  outside  the  currently  prescribed 
seasonal  restrictions — these  include 
rehabilitation  of  the  cellhouse,  water 
tower  and  guard  tower  from  the  federal 
prison  era,  two  civil  war  era  structures, 
and  the  dock.  Installation  of 
photovoltaic  electrical  panels  on  the 
roof  of  a  prison  era  building, 
stabilization  of  a  failing  slope,  and 


reconstruction  of  a  former  greenhouse 
are  also  proposed. 

In  addition  to  the  above  construction 
needs,  other  alternatives  currently 
envisioned  include:  no  action;  and 
adherence  to  existing  mitigations  and 
seasonal  restrictions. 

Scoping/Decision  Process 

The  existing  DCP/EA  provides  a 
useful  baseline  which  must  be 
corroborated  or  updated.  The  NPS 
encourages  local  and  regional  agencies, 
park  partners,  visitors,  and  other 
interested  parties  to  assist  in  this  effort. 
Anyone  wishing  to  be  incorporated  on 
a  mailing  list  may  respond  to:  Alcatraz 
Preservation  Construction  Program  EIS; 
Attn:  Olivia  Shinomoto;  Golden  Gate 
National  Recreation  Area;  Building  201 
Fort  Mason;  San  Francisco,  CA  94123. 

As  already  highlighted  in  local  and 
regional  news  media,  a  public  scoping 
meeting  will  be  held  at  park 
headquarters  (Building  201  Fort  Mason) 
on  December  11  at  8:00  am;  also  on  that 
date  an  information  open  house  meeting 
will  be  held  at  the  same  location  from 
3-6  pm.  For  details  about  these 
meetings,  contact  Olivia  Shinomoto  at 
(415)  561-4821.  Written  comments 
conveying  information  or  sharing  issues 
and  concerns  are  welcomed;  these 
should  be  addressed  to  the 
Superintendent  (address  as  above)  and 
must  be  postmarked  no  later  than 
January  9.  1999. 

Availability  of  the  Draft  EIS  (DEIS)  for 
review  and  written  comment  will  be 
announced  by  Federal  Register  notice, 
as  well  as  via  local  and  regional  news 
media  and  direct  mailing.  At  this  time 
the  DEIS  is  anticipated  to  be  available 
for  public  review  during  winter  1999.  In 
addition  to  written  responses,  a  formal 
comment  opportunity  will  be  provided 
via  public  hearing  held  under  the 
auspices  of  the  GGNRA  Advisory 
Commission  (full  details  will  be 
available  after  January  9,  1999  and  may 
be  obtained  from  the  project  contact 
noVed  above).  If  the  focus  of  the  EIS  is 
substantiated  through  the  public 
involvement  and  agency  consultation 
process,  then  it  is  anticipated  that  a 
Final  EIS  (FEIS)  could  be  released 
during  summer  1999.  Subsequently, 
Notice  of  any  Record  of  Decision  would 
be  published  in  the  Federal  Register  no 
sooner  than  thirty  (30)  days  after  the 
FEIS  is  distributed.  The  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Pacific  West  Region, 
National  Park  Service. 
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Dated:  December  3. 1998. 
James  R.  Shevock, 

Acting  Regional  Director,  Pacific  West. 
[FR  Doc.  98-32756  Filed  12-9-98;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  AES/ 
Ntron.  Inc.,  Civil  Action  No.  98-1983, 
was  lodged  on  November  20,  1998  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
United  States  filed  this  action  pursuant 
to  the  Clean  Water  Act  to  obtain 
penalties  and  injunctive  relief  for  AES/ 
Ntron,  Inc.'s  violations  of  the  National 
Recycling  and  Emissions  Reduction 
Program  contained  in  42  U.S.C.  7671g 
and  40  CFR  part  82,  Subpart  F,  and  the 
requirements  to  provide  information  to 
the  U.S.  Environmental  Agency  in 
accordance  with  42  U.S.C.  7614. 

The  Consent  Decree  requires  AES- 
Ntron,  Inc.  to  pay  $80,000  in  civil 
penalties  for  its  violations.  In  addition, 
the  Consent  Decree  requires  AES-Ntron, 
Inc.  to  notify  customers  that  the 
machines  it  sold  were  not  certified  as 
required  by  federal  regulations  and  to 
test  certain  machines  to  deteimine 
whether  they  meet  regulatory  standards. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States' v.  AES/ 
Ntron.  Inc.,  DOJ  Ref.  #90-5-2-1-2091. 
The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street 
Twelfth  Floor,  Philadelphia. 
Pennsylvania  19106;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  1650  Arch  Street,  Philadelphia, 
Pennsylvania  19103;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.75  (25  cents  per  page 


reproduction  costs)  for  each  decree, 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division 
IFR  Doc.  98-32858  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
ARCO,  Civil  Action  No.  89-039-BU- 
PGH  (D.  Mont.)  and  Montana  v.  ARCO. 
Civil  Action  No.  83-31 7-HLN-PGH  (D. 
Mont.),  was  lodged  on  November  16, 
1998  with  the  United  States  District 
Court  for  the  District  of  Montana.  The 
United  States  filed  its  action  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  to  recover  costs  incurred  and  to  be 
incurred  in  cleaning  up  three  Superfund 
Sites  in  southwestern  Montana.  The 
State  of  Montana  filed  its  action 
pursuant  to  CERCLA  and  State  law  to 
recover  natural  resource  damages 
arising  from  the  injury  or  destruction  of 
natural  resources  within  the  same  area. 
The  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation 
intervened  in  Montana  v.  ARCO. 
asserting  claims  for  the  recovery  of 
natural  resource  damages  as  well. 

The  Consent  Decree  provides  for  the 
following:  (1)  ARCO's  payment  of  $80 
million  toward  the  ongoing  remediation 
of  one  operable  unit  ("the  SST  OU"), 
which  represents  100%  of  the  total 
projected  costs  of  that  work,  with 
provisions  for  the  payment  of  cost 
overruns  by  ARCO.  the  State  of 
Montana,  and  EPA;  (2)  ARCO's  payment 
of  $3.9  million  towards  the  United 
States'  $14.7  million  in  past  costs 
related  to  the  SST  OU;  (3)  ARCO's 
payment  of  a  $1.8  million  civil  penalty 
for  its  failure  or  refusal  to  comply  with 
the  Administrative  Order  requiring  it  to 
perform  the  remedy  at  the  SSt  OU;  (4) 
payment  of  $2  million  to  the  Superfund 
to  settle  ARCO's  counterclaims  against 
the  United  States  related  to  the  SST  OU; 
(5)  ARCO's  commitment  to  a  schedule 
to  settle  the  rest  of  the  United  States' 
cost  recovery  claims  for  the  three  Sites, 
together  with  an  "earnest  money" 
deposit  of  $15  million  towards  past  cost 
if  settlement  is  not  reached  on  the 
remainder  of  the  case;  (6)  ARCO's 
payment  of  $1.7  million  in  cash  and 
ARCO's  creation  of  400  acres  of 
replacement  wetlands  in  settlement  of 


the  U.S.  Fish  and  Wildlife  Service's 
claims  for  natural  resource  damages 
(work  valued  at  approximately  $3.3 
million);  (7)  the  creation  of  an 
additional  1,200  acres  of  wetlands  by 
the  State  of  Montana  and  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  to 
further  compensate  the  U.S.  Fish  and 
Wildhfe  Service;  (8)  commitments  by 
the  State  and  the  Tribes  to  perform 
restoration  work  related  to  the  creation 
of  bull  trout  habitat  within  the  Clark 
Fork  River  Basin;  and  (9)  ARCO's 
payment  of  $18.3  million  to  the  Tribes 
in  compensation  for  their  natural 
resource  damages  claims.  The  proposed 
Consent  Decree  also  provides  that  the 
United  States  covenants  not  to  sue  or 
take  administrative  action  against 
ARCO,  its  officers,  directors  and 
employees  to  the  extent  such  officers', 
directors',  and  employees'  liability 
arises  solely  from  their  status  as  officers, 
directors,  or  employees,  pursuant  to 
Sections  106,  107(a)  of  CERCLA,  42 
U.S.C.  9606,  9607(a)  and  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA"),  42  U.S.C.  6973 
at  the  SST  OU,  except  as  specifically 
provided  in  the  consent  decree.  This 
settlement  is  contingent  upon  entry  of  a 
State  Consent  Decree  that  was  lodged  on 
June  19,  1998  and  settles  the  claims  of 
the  State  of  Montana  for  natural 
resource  damages  at  certain  locations 
within  the  Basin.  The  State  Consent 
Decree  provides  for  the  recovery  of  $133 
million  in  cash  and  $2  million  in  land. 
Together,  therefore,  the  two  settlements 
result  in  recovery  of  at  least  $100.9 
million  in  response  costs  and  $158.2 
million  in  natural  resource  damages. 

The  Department  of  Justice  will 
provide  a  RCRA  public  meeting  in  the 
affected  area  if  requested  and  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  and/or  a 
request  for  a  RCRA  public  meeting 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  ARCO,  DOJ  Ref.  #90-11-2-430. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  Federal 
Savings  and  Loan  Building,  2929  3rd 
Avenue,  North,  Suite  400.  BiUings. 
Montana  59101.  the  Montana  Field 
Office.  Environmental  Protection 
Agency.  Federal  Building  301  South 
Park.  Drawer  10096  Helena.  MT  59626- 
0096,  and  at  the  Consent  Decree  Library 
1120  G  Street,  NW..  3rd  Floor. 
Washington.  DC  20005.  (202)  624-0892. 
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A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW..  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $31.00  for  the 
i  consent  decree  and  $47.50  for  the 
attachments  (25  cents  per  page 
reproduction  costs)  for  each  decree, 
payable  to  the  Consent  Decree  Library. 
Bruce  S.  Geiber, 

,  Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  98-32822  Filed  12-9-98;  8:45  am] 

tILUNQ  CODE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  U.S.C.  50.7,  notice  is  hereby 
given  that  a  proposed  Amendment  to 
Consent  Decree  for  Neal's  Dump 
Remedial  Action  (the  "Amendment")  in 
United  States  et  al.  v.  CBS  Corp.,  Civil 
Action  Nos.  IP  83-9-C  and  IP  81-448- 
C,  was  lodged  on  December  1,  1998,  in 
the  United  States  District  Court  for  the 
Southern  District  of  Indiana.  The 
Amendment  represents  a  change  in  the 
remedial  action  CBS  Corp.  is  to  perform 
at  the  Neal's  Dump  Superfund  Site  in 
Qwen  County,  Indiana.  Under  this 
Amendment  and  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  CBS  will 
excavate  materials  at  the  Site 
contaminated  with  polychlorinated 
bjphenyls  ("PCBs")  and  dispose  of  such 
materials  by  off-site  incineration  or  at  a 
landfill  in  accordance  with  the  Toxic 
Substances  Controls  Act,  15  U.S.C.  2601 
et  seq. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  CBS  Corp.,  DOJ  Ref. 
#90-7-1-2 12  A. 

The  proposed  Amendment  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Indiana,  U.S.  Courthouse,  46  East  Ohio 
Street,  Fifth  Floor  Indianapolis,  Indiana 


46204;  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd,  Chicago,  Illinois. 
60604,  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW.  3rd  Floor. 
Washington,  DC  20005,  (202)  624-0892. 
In  requesting  a  copy  of  the  proposed 
Amendment,  please  enclose  a  check 
payable  to  the  Consent  Decree  Library  in 
the  amount  of  $6.00  (25  cents  per  page 
reproduction  cost)  for  a  copy  of  the 
proposed  Amendment. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-32823  Filed  12-9-98;  8:45  am] 

BILUf4G  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  CDMG  Realty  Co,  et  al.. 
Case  No.  89  Civ.  4246  (NHP),  was 
lodged  on  November  30,  1998,  in  the 
United  States  District  Court  for  New 
Jersey. 

The  Consent  Decree  resolves  the 
United  States'  claims,  pursuant  to 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607,  for  response  costs  incurred,  or  to 
be  incurred  by  the  United  States  at  the 
Sharkey  Landfill  Superfund  Site  (the 
"Site"),  located  in  the  Townships  of 
Parsippany-Troy  Hills  and  East 
Hanover,  Morris  County,  New  Jersey. 
Under  the  Consent  Decree,  CDMG 
Realty  Co.,  a  limited  partnership  that 
owns  a  portion  of  the  Site,  and  the 
Estate  of  Helen  Ringlieb,  representing  a 
former  owner  of  a  portion  of  the  Site, 
will  pay  the  United  States  $60,000,  plus 
interest  on  this  amount  deposited  in 
escrow.  Together  with  a  previous 
settlement  entered  on  December  2,  1994, 
with  forty-four  defendants  who  agreed 
to  perform  the  remediation  of  the  Site, 
or  who  cashed-out  as  de  minimis 
parties,  the  United  States  will  have 
recovered  $44,360  of  the  $45,220 
million  of  the  total  costs  associated  with 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 


General  for  the  Environment  and 
Natural  Resources  Division,.Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  CDMG 
Realty  Co..  et  al.,  DOJ  Ref.  #90-11-2- 
470. 

The  proposed  Consent  Decree  may  be  ' 
examined  at  the  Office  of  the  United 
States  Attorney  in  Newark,  New  Jersey; 
the  Region  II  Office  of  the 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from- the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  made  payable  to  the 
Consent  Decree  Library  in  the  amount  of 
$7.25  (25  cents  per  page  reproduction 
costs). 

Joel  M.  Gross, 

Section  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
(FR  Doc.  98-32857  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  28  C.F.R.  §  50./,  notice  is 
hereby  given  that  on  November  24, 
1998,  a  third  round  of  settlements 
according  to  the  terms  of  a  partial 
Crfnsent  Decree  ("Decree")  previously 
lodged  in  United  States  v.  Keystone 
Sanitation  Company,  Inc.,  et  al..  Civil 
Action  No.  l:CV-93-1482,  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Pennsylvania. 

On  September  27,  1993,  the  United 
States  filed  a  complaint  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  (CERCLA),  42  U.S.C. 
§  9607(a)  against  the  owners  and 
operator  of,  and  certain  parties  who 
arranged  for  the  disposal  or  treatment  of 
hazardous  substances  at  the  Keystone 
Landfill  Superfund  Site  (the  "Site")  in 
Union  Township,  Adams  County,  PA. 
Several  of  the  defendants  sued 
approximately  180  third-party 
defendants,  who  in  turn  sued 
approximately  600  fourth  party 
defendants,  including  the  third  and 
fourth-party  defendants  proposed  for 
addition  to  the  de  micromis  Consent 
Decrees  lodged  previously  in  this 
action. 
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The  proposed  settlement  of  an 
additional  34  parties  is  based  upon  the 
same  Decree  previously  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Pennsylvania  for 
public  comment  on  April  5,  1996.  61 
Fed.  Reg.  18411  (April  25,  1996). 
Settlement  of  an  additional  73  parties, 
based  upon  the  same  Decree,  was 
lodged  with  the  United  States  District 
Court.  This  proposed  Decree,  entered 
into  under  Section  122(g)  of  CERCL.\. 
42  U.S.C.  §  9622(g)  resolves  the  liability 
of  parties  determined  by  EPA  to  be  "de 
micromis",  which  for  purposes  of  this 
Site  means  that  they  contributed  less 
than  1800  cubic  yards  of  municipal 
solid  waste,  and  within  such  amount, 
less  than  55  gallons  or  100  pounds  of 
materials  contain  hazardous  substances. 
The  defendants  will  pay  $1  each.  With 
the  April  5,  1996  and  May  5,  1996 
lodgings,  the  United  States  solicited 
public  comment  upon  the  proposed 
Decree's  resolution  of  a  total  of  168 
third  and  fourth  party  Defendant's 
liability  for  response  costs  incurred  and 
to  be  incurred  at  the  Site.  With  today's 
notice,  the  United  States  seeks  comment 
on  its  settlement  according  to  the  terms 
of  this  Decree  with  an  additional  34 
more  parties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  settlement  with 
an  additional  34  parties  according  to  the 
terms  of  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  D.C.  20530  and 
should  refer  to  United  States  v.  Keystone 
Sanitation  Company,  Inc.  et  al.,  DOJ  No. 
90-11-2-656A. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Middle  District  of  Pennsylvania,  Federal 
Building  and  Courthouse,  228  Walnut 
Street,  Room  217,  Harrisburg, 
Pennsylvania,  17108;  Region  III  Office 
of  the  Environmental  Protection 
Agency,  1650  Arch  Street,  Philadelphia, 
PA  19103;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005  (202)  624-0892. 
A  copy  of  the  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.00  (twenty- 
five  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library."  In  requesting  a  copy  exclusive 
of  defendants'  signatures,  please  enclose 
a  check  in  the  amount  of  $1.50  payable 
to  the  Consent  Decree  Library. 


In  addition,  copies  of  the  Decree,  as 
well  as  the  record  supporting  EPA's 
eligibility  determinations  regarding  the 
present  34  defendants  proposed  for 
addition  to  the  Decree,  are  available  at 
the  following  record  repositories 
established  by  EPA  near  the  Site 
pursuant  to  Section  117(d)  of  CERCLA. 
42  U.S.C.  §  9617(d): 
U.S.  EPA.  Region  III  (address  above) 

Contact:  Anna  Butch.  215-814-3157 
Hanover  Public  Library,  2  Library  Place, 
Hanover.  PA  17331.  Contact: 
Raymond  Van  de  Castle.  717-632- 
5183 
St.  Mary's  United  Church  of  Christ. 
1441  East  Mayberry  Road. 
Westminster,  MD  21158,  Contact: 
Jeanne  Bechtel,  410-848-3862 
The  Decree  and  record  are  also 
available  at  Filias  &  McLucas,  4309 
Linglestown  Road,  Harrisburg,  PA 
17112,  the  repository  created  to  house 
documents  produced  during  discovery 
in  the  present  litigation.  Persons 
wishing  to  view  documents  at  Filias  & 
McLucas  should  call  717-845-6418  to 
arrange  an  appointment. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
|FR  Doc.  98-32865  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Kingsford 
Manufacturing  Company,  Civil  Action 
No.  2:98-CV-22  (N.D.W.  Va.)  was 
lodged  with  the  court  on  November  24, 
1998. 

The  proposed  decree  resolves  the 
claims  of  the  United  States  against 
Kingsford  Manufacturing  Company 
under  the  Clean  Air  Act,  42  U.S.C.  7401, 
et  seq.,  for  civil  penalties  and  injunctive 
relief  to  redress  violations  occurring  at 
Kingsford's  Beryl,  West  Virginia  char 
manufacturing  facility.  Under  the 
decree,  Kingsford  is  required  to  pay  a 
civil  penalty  of  $900,000  and  is 
subjected  to  injunctive  relief  designed  to 
ensure  future  compliance. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 


Kingsford  Manufacturing  Company, 
Civil  Action  No.  2:98-CV-22  (N.D.W. 
Va.).  DOJ  Ref.  #90-5-2-1-2209. 

The  proposed  amendment  to  consent 
decree  may  be  examined  at  the  United 
States  Department  of  Justice. 
Environment  and  Natural  Resources 
Division.  Consent  Decree  Library,  1120 
G  Street.  NW.  4th  Floor.  Washington. 
DC  20005,  (202)  624-0892. 

A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$6.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  98-32824  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9622(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
November  24,  1998,  a  proposed  Consent 
Decree  in  United  States  v.  North 
Carolina  State  University  at  Raleigh, 
Civ.  No.  5:98-CV-893-B02,  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  North  Carolina. 
This  Consent  Decree  concerns  the  North 
Carolina  State  University  Lot  86 
Superfund  Site  in  west  Raleigh,  North 
Carolina.  Pursuant  to  Sections  106, 
107(a)  and  113(g)(2)  of  CERCLA,  42 
U.S.C.  9606,  9607(a)  and  9613(g)(2),  the 
Complaint  in  this  action  seeks  recovery 
of  response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  and  in 
connection  with  the  Site,  and  injunctive 
relief  to  remedy  contaminated  soil  and 
groundwater  at  the  Site. 

Defendant  has  agreed  in  the  proposed 
Consent  Decree  to:  (1)  perform  the 
remedy  selected  by  EPA  for  the  Site, 
namely,  remediation  of  contaminated 
soils  and  contaminated  groundwater;  (2) 
pay  $248,213.63  to  the  United  States  for 
its  previously  unreimbursed  past 
response  costs  incurred  at  the  Site;  and 
(3)  reimburse  EPA  for  its  future 


Walker  Smit 

Deputy  Chie) 
Section,  Envi 
Division. 
IFR  Doc.  98- 
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response  costs  incurred  in  connection 
with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  concerning  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Enviroimient  and  Natural 
Resoim:es  Division,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC, 
20044,  and  should  refer  to  United  States 
V.  North  Carolina  State  University  at 
Raleigh,  D.J.  Ref.  90-11-2-1207. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 

(1)  the  Office  of  the  United  States 
Attorney  for  the  Eastern  District  of 
North  Carolina,  310  New  Bern  Ave.,  Ste. 
800,  Fed.  Bldg.,  Raleigh,  North  CaroUna; 

(2)  the  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street, 
S.W.,  Atlanta,  Georgia;  and  (3)  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  3rd  Floor,  Washington,  DC  20005 
(telephone  (202)  624-0892). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20005.  Please  refer  to 
the  referenced  case.  There  is  a 
photocopying  charge  of  $0.25  per  page. 
For  a  copy  of  the  Consent  Decree 
without  attachments  (the  ROD  and 
Statements  of  Work),  please  enclose  a 
check  for  $26.75  made  payable  to 
"Consent  Decree  Library."  For  a  copy  of 
the  Consent  Decree  with  all 
attachments,  please  enclose  a  check  for 
$60.75  made  payable  to  "Consent 
Decree  Library." 
Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  &■  Natural  Resources 
Division. 

[PR  Doc.  98-32859  Filed  12-9-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  156-98] 

Privacy  Act  of  1974;  Modified  System 
of  Records  and  New  System  of 
Records 

!  Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Department  of  Justice, 
Office  of  Professional  Responsibility 
(OPR),  proposes  to  revise  the  following 
system  of  records  last  published  in  the 
Federal  Register  on  December  11, 1987 
(52  FR  47280): 

"Office  of  Professional  Responsibility 
Record  Index,  JUSTICE/OPR-001" 
and  proposes  to  establish  the  following 
new  system  of  records; 


"Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Records,  JUSTICE/OPR- 
002." 

The  JUSTICE/OPR-001  system  is 
maintained  to  provide  for  the  resolution 
of  allegations  of  misconduct  made 
against  Department  of  Justice  employees 
and  to  advise  complainants  of  the  status 
of  investigations  and  the  results.  OPR  is 
revising  this  system  to  add  two  new 
routine  use  disclosures  identified  as 
routine  uses  (9)  and  (10);  to  modify 
routine  use  (1);  and  to  make  certain 
other  non-substantive,  editorial  and 
clarifying  changes  to  the  system 
description.  The  proposed  changes  have 
been  italicized  for  pubfic  convenience. 

The  new  system  of  records,  JUSTICE/ 
OPR-002,  will  enable  OPR  to  process 
requests  for  access  to  its  records  under 
the  Freedom  of  Information  and  Privacy 
Acts. 

Title  5  U.S.C.  552(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on 
proposed  new  routine  use  disclosures 
for  both  of  these  systems.  The  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibilities  under  the 
Act,  requires  that  OMB  and  Congress  be 
given  a  40-day  period  in  which  to 
conduct  its  review.  Therefore,  please 
submit  wrritten  comments  to  Patricia  E. 
Neely,  Program  Analyst,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (Room 
850  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification  of  the  existing  system  and 
the  establishment  of  a  new  system  of 
records. 

Dated:  November  20,  1998. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/OPR-001 

SYSTEM  NAME: 

Office  of  Professional  Responsibility 
Record  Index. 

SYSTEM  LOCATWN: 

Office  of  Professional  Responsibility 
(OPR),  U.S.  Department  of  Justice  (DOJ), 
950  Pennsylvania  Avenue  NW, 
Washington,  DC  20530. 

CATEGORIES  OF  INDiVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  DOJ  employees  who  are  the 
subjects  of  complaints  directed  to,  or 
inquiries  or  investigations  conducted 
by,  OPR;  (2)  individuals  (complainants) 
who  write  to  OPR;  (3)  individuals 
(complainants)  who  write  to  the 


Attorney  General  and  other  officials  of 
the  Department  and  whose 
correspondence  is  referred  to  OPR;  and 
(4)  employees  of  agencies  of  the  Federal 
Government,  other  than  DOJ,  about 
whom  information  indicating  possible 
criminal  or  administrative  misconduct 
has  been  developed  during  the  course  of 
routine  investigation  by  components  of 
DOJ,  when  such  information  4s 
furnished  to  OPR  for  referral— if 
warranted — to  an  appropriate 
investigative  component  of  DOJ,  or 
another  government  agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  consists  of 
complaints  filed  against  DOJ  employees, 
the  results  of  investigations  into  those 
complaints,  and  actions  taken  after 
completion  of  the  investigations.  This 
system  also  includes  all  records 
developed  pursuant  to  special 
assignments  given  to  OPR  by  the 
Attorney  General  or  the  Deputy 
Attorney  General  as  well  as  records 
containing  information  indicating 
possible  misconduct  by  employees  of 
the  Federal  Government  other  than  DOJ, 
which  have  been  furnished  to  OPR  for 
ref»{rral,  if  warranted,  to  the  appropriate 
investigative  authority. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101  et  seq.,  28  CFR  0.39  et 
seq.,  and  Attorney  General  Order  No. 
833-79. 

PURtoSE(S): 

Information  in  this  system  is 
maintained  to  provide  for  the  resolution 
of  allegations  of  misconduct  made 
against  Department  of  fustice  employees 
and  to  advise  complainants  of  the  status 
of  investigations  and  the  results. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  relevant  record  may  be 
disseminated  as  a  routine  use  of  such 
record  as  follows:  (1)  In  any  case  in 
which  there  is  an  indication  of  a 
violation  or  a  potential  violation  of  law, 
either  on  its  face  or  in  connection  with 
other  information,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  record  may  be  referred  to 
the  appropriate  agency,  whether 
Federal,  State,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto;  (2)  in  the  coiu^e  of 
investigating  the  potential  or  actual  ~ 
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violation  of  any  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  or 
during  the  course  of  a  trial  or  hearing  or 
the  preparation  for  a  trial  or  hearing  for 
such  violations,  a  record  may  be 
disseminated  to  a  Federal,  State,  local  or 
foreign  agency,  or  to  an  individual  or 
organization  if  there  is  reason  to  believe 
that  such  agency,  individual,  or 
organization  possesses  information 
relating  to  the  investigation,  trial  or 
hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  informant;  (3)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  in  an  appropriate  Federal, 
State,  local  or  foreign  court  or  grand  jury 
proceeding  in  accordance  with 
established  constitutional,  substantive 
or  procedural  law  or  practice;  (4)  a 
record  relating  to  a  case  or  matter  may 
be  disseminated  to  a  Federal,  State,  or 
local  administrative  or  regulatory 
proceeding  or  hearing  in  accordance 
with  the  procedures  governing  such 
proceeding  or  hearing;  (5)  a  record  may 
be  disseminated  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  security 
clearance  or  the  reporting  of  an 
investigation  of  an  employee;  (6) 
information  permitted  to  be  released  to 
the  news  media  and  the  public  pursuant 
to  28  CFR  50.2  may  be  made  available 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context 
of  a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy;  (7)  information  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  information  on  behalf  of 
and  at  the  request  of  the  individual  who 
is  the  subject  of  the  record;  (8)  a  record 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  44  U.S.C. 
2904'and  2906;  (9)  information  maybe 
furnished  to  complainants  to  the  extent 
necessary  to  provide  such  persons  with 
information  and  explanations 
concerning  the  progress  and/or  results 
of  the  investigation  or  case  arising  from 
the  matters  of  which  they  complained: 
and  (10)  information  may  be  furnished 
to  professional  organizations  or 
associations  with  which  individuals 
covered  by  this  system  of  records  may 
be  affiliated,  such  as  state  bar 
disciplinary  authorities,  to  meet  their 
responsibilities  in  connection  with  the 


administration  and  maintenance  of 
standards  of  conduct  and  discipline. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  manually  in  file 
jackets  and  electronically  in  office 
automation  equipment. 

RETRIEVABILfTY: 

Information  is  retrieved  in  most 
instances  by  the  name  of  the  employee 
who  is  the  subject  of  the  complaint  and 
in  some  instances  by  the  name  of  the 
complainant. 

safeguards: 

The  information  is  stored  in  safes, 
locked  filing  cabinets  and  office 
automation  equipment  in  a  limited 
access  area  and  is  maintained  according 
to  applicable  departmental  security 
regulations. 

RETENTION  AND  DISPOSAL: 

Records  in  the  system  are  retained 
and  disposed  of  in  accordance  with 
NARA  Job  »NCI-60-77-6. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Counsel  on  Professional 
Responsibility,  Department  of  Justice, 
950  Pennsylvania  Avenue  NW, 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  any  inquiries  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

The  major  part  of  this  system  is 
exempted  from  this  requirement  under 
5  U.S.C.  552a(j)(2),  (k)(l),  (k)(2).  or 
(k)(5).  To  the  extent  that  this  system  of 
records  is  not  subject  to  exemption,  it  is 
subject  to  access  and  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received.  A  request  for  access  to  records 
contained  in  this  system  shall  be  made 
in  writing,  with  the  envelope  and  the 
letter  clearly  marked  "Privacy  Access 
Request."  The  request  shall  include  the 
full  name  of  the  individual  involved,  his 
or  her  current  address,  date  and  place 
of  birth,  notarized  signature,  together 
with  any  other  identifying  information 
which  may  be  of  assistance  in  locating 
the  record.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  will  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 


System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Department  officers  and  employees, 
and  other  Federal,  State,  local  and 
foreign  law  enforcement  and  non-law 
enforcement  agencies,  private  persons, 
witnesses,  and  informants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(1),  (2)  and  (3),  (e)(4)(G)  and 
(H),  (e)(5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a  . 
(j)(2).  In  addition,  the  Attorney  General 
has  exempted  this  system  from 
subsections  (c)(3),  (d).  (e)(1),  (e)(4)(G) 
and  (H),  and  (f)  pursuant  to  5  U.S.C. 
552a  (k)(l).  (k)(2)  and  (k)(5).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

JUSTICeOPR-002 

SYSTEM  NAME: 

Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Records. 

SYSTEM  LOCATION: 

Office  of  Professional  Responsibility 
(OPR),  U.S.  Department  of  Justice  (DOJ), 
950  Pennsylvania  Avenue  NW, 
Washington,  DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act,  and  persons  who 
request  access  to  or  correction  of  records 
pertaining  to  themselves  contained  in 
OPR  systems  of  records  pursuant  to  the 
Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  of  records  contains  copies 
of  (1)  FIO/PA  requests  received  by  OPR; 
(2)  copies  of  OPR  responses  to 
requesters;  (3)  copies  of  the  documents 
responsive  to  the  requests;  (4)  copies  of 
documents  withheld;  (5)  internal 
memoranda  and  correspondence  related 
to  the  requests;  (6)  records  relating  to 
appeals  and/or  litigation;  and  (7) 
disclosure  accounting  records. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3103  et  seq.,  28  CFR  0.39  et 
seq.,  and  Attorney  General  Order  No. 
833-79. 

PURPOSE: 

This  system  has  been  established  to 
enable  OPR  to  receive,  process  and 
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IN  PROVISIONS 


ERED  BY  THE 


THE  SYSTEM: 

CFR  0.39  et 
Drder  No. 


[respond  to  FOI/PA  requests  for  its 
records.  Employees  of  OPR  may  access 
the  system  to  preform  various  receipt 
and  response  functions  with  regard  to 
FIO/PA  requests;  to  determine  the  status 
and  content  of  responses  to 
correspondence;  to  respond  to  inquiries 
for  OPR  personnel,  the  Department's 
Office  of  Legislative  Affairs,  and  from 
Congressional  offices  regarding  the 
status  of  correspondence;  and  to  carry 
out  any  other  similar  or  related  duties. 


68301 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  may  be  disclosed  (1)  to  a 
Federal  agency,  which  has  furnished 
that  record  to  the  Department,  to  permit 
that  agency  to  make  a  decision  as  to 
access  or  correction  or  to  consult  with 
that  agency  as  to  the  propriety  of  access 
or  correction;  (2)  to  any  appropriate 
Federal,  State,  local,  or  foreign  agency  to 
Verify  the  accuracy  of  information 
submitted  by  an  individual  who  has 
requested  amendment  or  correction  of 
records;  (3)  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  unless 
it  is  determined  that  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy;  (4)  as  necessary  to  respond  to 
inquiries  by  congressional  offices  on 
behalf  of  individual  constituents  who 
are  subjects  of  OPR  records;  and  (5)  to 
the  National  Archives  and  Records 
Administration  (NARA)  and  to  the 
General  Services  Administration  during 
a  records  management  inspection 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  manually  in  file 
jackets  and  electronically  in  office 
automation  equipment. 

retrievability: 

Entries  are  arranged  numerically  and 
are  retrieved  from  office  automation 
equipment  with  reference  both  to  the 
surnames  of  the  individuals  covered  by 
this  system  of  records  and  by  an 
assigned  number.  Information  may  also 
be  retrieved  from  file  jackets  by  an 
assigned  number. 

SAFEGUARDS: 

The  information  is  stored  in  safes, 
locked  filing  cabinets  and  office 
automation  equipment  in  a  limited 
access  area  and  is  maintained  according 
to  applicable  departmental  security 
regulations. 


RETENTION  AND  DISPOSAL: 

Records  in  the  system  are  retained 
and  disposed  of  in  accordance  with  the 
NARA  General  Records  Schedule  14, 
items  11  and  21. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Counsel  on  Professional 
Responsibility,  Department  of  Justice, 
950  Pennsylvania  Avenue  NVV, 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  any  inquiries  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  pursuant  to  5  U.S.C. 
552a  (j)(2),  (k)(l).  and  (k)(2).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
access.  A  determination  as  to  exemption 
shall  be  made  at  the  time  a  request  for 
access  is  received.  A  request  for  access 
to  records  contained  in  this  system  shall 
be  made  in  writing,  with  the  envelope 
and  the  letter  clearly  marked  "Privacy 
Access  Request."  The  request  shall 
include  the  full  name  of  the  individual 
involved,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature,  together  with  any  other 
identifying  number  or  information 
which  may  be  of  assistance  in  locating 
the  record,  and  a  return  address  for 
transmitting  the  information.  Access 
requests  should  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Part  of  this  system  is  exempted  from 
the  requirement  pursuant  to  5  U.S.C. 
552a  (j)(2},  (k)(l),  and  (kK2).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
access  and  contest.  A  determination  as 
to  exemption  shall  be  made  at  the  time 
a  request  for  contest  is  received. 
Requesters  shall  direct  their  request  to 
the  System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  include  (1)  the  individual 
covered  by  the  system  and  (2)  records 
responsive  to  the  FOI/PA  requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(i)(2).  (k)(l),  and  (k)(2}.  This  exemption 
applies  only  to  the  extent  that 
information  in  a  record  pertaining  to  an 


individual  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement.  All  other  records  are  not 
being  exempted.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 
(e)  have  been  published  in  the  Federal 
Register. 

(FR  Doc.  98-32867  Filed  12  .  ] 

BILUNG  CODE  4410-2S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-34,993] 

Alcoa  Fujikura  Ltd.,  Electro-Mechanical 
Products  Owosso,  Michigan;  Notice  of 
Revised  Determination  on  Reopening 

On  October  20,  1998  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  apply  for  worker 
adjustment  assistance,  applicable  to 
workers  and  former  workers  of  Alcoa 
Fujikura  Ltd.,  Owosso,  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  November  10,  1998  (62  FR 
63078). 

By  letter  of  November  16,  1998.  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  denial.  New  information 
provided  by  Alcoa  Fujikura  shows  that 
company  imports  of  radio  frequency 
interference  units  increased  during  the 
time  period  relevant  to  the 
investigation. 

Workers  at  the  subject  firm  are 
engaged  in  employment  related  to  the 
production  of  radio  frequency 
interference  units.  The  workers  are  not 
separately  identifiable  by  product  line. 

Sales,  production  and  employment  at 
the  Owosso,  Michigan  production 
facility  declined  during  the  relevant 
time  period.  The  plant  will  close  by  the 
end  of  December,  1998. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reopening,  I  conclude 
that  increased  imports  of  articles  like  or 
directly  competitive  with  radio 
frequency  interference  units  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Alcoa  Fujikura 
Ltd.,  Electro-Mechanical  Products, 
Owosso,  Michigan.  In  accordance  with 
the  provisions  of  the  Act.  I  make  the 
following  certification: 

"All  workers  of  Alcoa  Fujikura,  Electro- 
Mechanical  Products.  Owosso.  Michigan, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  August  27, 1997 
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are  eligible  to  supply  for  worker  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  in  Washington,  DC  this  23rd  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-32870  Filed  12-9-98;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,849] 

Coats  North  America,  Denver, 
Pennsylvania;  Investigations 
Regarding  Certifications  of  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Correction 

This  notice  corrects  the  notice  of 
Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  applicable  to 
TA-W~34,849  which  was  published  in 
the  Federal  Register  on  August  28,  1998 
(63  FR  46076)  in  FR  Document  98- 
23256. 

This  revises  the  subject  finn  location 
for  TA-W-34,849  on  tiie  nineteenth  line 
in  the  appendix  table  on  page  46076.  On 
the  nineteenth  line  in  the  third  column. 


TA-W 


the  subject  firm  (location)  should  read 
Denver,  Pennsylvania. 

Signed  in  Washington,  DC,  this  9th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Tmde  Adjustment 
Assistance. 

(FR  Doc.  98-32877  Filed  12-9-98;  8:45  am] 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 

APPENDIX 
[Petitions  Instituted  on  11/16/98] 


Chapter  2,  of  tne  Act.  The  rvestigi  'ions 
will  further  relate,  as  appropriate,  to  th>. 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
21, 1998. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
21, 1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  16th  day  of 
November,  1998. 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


35,203 
35,204 
35,205 
35.206 
35.207 
35.208 
35.209 
35.210 
35.211 
35.212 
35,213 
35,214 
35,215 
35,216 
35,217 
35,218 
35,219 
35,220 
35,221 
35,222 
35,223 
35,224 
35,225 
35,226 
35,227 
35,228 
35,229 
35,230 
35.231 
35,232 


Subject  Firm  (Petltionefs) 


Dan  River,  Inc  (Wrks)  

B.J.  Services  (Wrks)  

Northwest  Alloys,  Inc  (Wrks)  

Darby  Lumt»er,  IrK  (Wrks)  

Saldan  Sindery,  Inc  (Comp)  

A  and  J  Design  Corp  (Wrks)  

J.E.  Morgan  Knitting  (Wrks)  

Royal  Brands  Int'l  (Wrks) 

Wilkins,  Kaiser.  Olsen  (Comp)  

Herald  Handbag  Mfg  Co  (Wrks)  

Duryea  Industries  (UNITE)  

Owens-BriGam  Medical  Co  (Comp) 

Irving  Tanning  Co  (Comp)  

Camp  Hill  Corp  (USWA)  

Technical  Logging  Systems  (Wrks)  . 

Hooper  Trucking  Co  (Wrks) 

Precision  Fabric  Group  (Wrks)  

AMETEK— US  Gauge  Div  (lAMAW) 

Spinnerin,  Inc  (Wrks)  

Arrow/Ace  Die  Cutting  Co  (UPIU)  .. 

LTV  Steel  Co  (USWA) 

Betzdeartwrn  (Comp)  

Providence  Metallizing  Co  (Wrks)  .., 

United  Defense  LP  (GMPW)  

Malone  Manufacturing  Inc  (Wrt<s)  ... 

Crusader  Engines  (Comp) 

Getinge/Castle  (Wri<s)  

Avery  Dennision  (Wrks) 

Cyprus  Thompson  Creek  (Comp)  .. 
Romart,  Inc  (UNITE) 


Location 


Spindale,  NC 

Odessa,  TX 

Addy,  WA  

Darby.  MT  

Brooklyn,  NY  

West  New  Yori<,  NJ 

New  Mari<et,  VA 

Los  Angeles,  CA  .... 

Carson,  WA 

New  York,  NY  

Duryea,  PA 

Newland,  NC 

Hartland,  ME  

McKeesport,  PA 

Houma,  LA  

Odessa,  TX  

Vinton,  VA  

Sellersville,  PA  

S.  Hackensack,  NJ 

Bronx,  NY 

Aliquippa,  PA  

Lake  Zurich,  IL  ....... 

Pawtucket,  Rl 

Anniston,  AL 

Champlain,  NY 

Steriing  Hgts,  Ml  .... 

Rochester,  NY 

Quakertown,  PA 

Englewood,  CO 

Scranton,  PA 


Date  of 
Petition 


11/05/98 
10/29/98 
10/30/98 
10/27/98 
11/03/98 
11/02/98 
10/02/98 
05/10/98 
11/04/98 
11/02/98 
10/23/98 
11/02/98 
11/03/98 
10/30/98 
10/27/98 
10/30/98 
10/22/98 
10/27/98 
10/25/98 
10/27/98 
10/29/98 
09/22/98 
10/30/98 
11/03/98 
11/04,'98 
11/09/98 
10/27/98 
11/03/98 
10/20/98 
11/04/98 


Product(s) 


Woven  Apparel  Fabrics. 

Oilfield  Services. 

Pure  Metal  Magnesium. 

Lumber. 

Filing  Supplies — Expanding  Envelopes. 

Ladies'  Wool  Coats. 

Thermal  Underwear. 

Yogurt,  Sour  Cream,  Ice  Cream. 

Dimension  Lumtier. 

Ladies'  Handt)ags. 

Ladles'  Dresses. 

Stand-alone  Anesthesia  Circuits. 

Finished  Leather. 

Steel  Pipe. 

Oilfield  Services. 

Oilfield  Services. 

Weaving  Yarn  into  Thread. 

Gauges — Pressure,  Temperature. 

Dyeing  Garments. 

Molded  Casings,  Shirt  Stays. 

Flat  Rolled  Coated  Products. 

Industrial  Water  &  Process  Treatments. 

Vacuum  Metallizing. 

Steel  Castings. 

DistritHJtion — Offshore  Garments. 

Marine  and  Industrial  Engines. 

Scientific  and  Latx}ratory  Sterilizers. 

Pressure  Sensitive  Products. 

Molybdenum  Sulfide  Concentrates. 

Men's  Suits,  Sport,  Dress  Jackets. 


[PR.  Doc.  98- 
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35.233 
36,234 
35,235 
35,236 
35,237 


Subject  Firm  (Petitioners) 


Harbison-Walker  (USWA) 

P.D.N.  Apparel,  Inc  (Wrks)  

Dunn  It  (Comp)  

US  Label/Artistic  Weaving  (Wrks) 
J.M.  Huber  Corp  (Comp)  


Location 


Fulton,  MO  . 
Garfield,  NJ 
Odessa,  TX 
Clinton,  NC  . 
Houston,  TX 


Appendix— Continued 

(Petitions  Instituted  on  11/16/98] 


Date  of 
Petition 


11/05/98 
10/08/98 
11/10/98 
11/02/98 
11/09/98 


Product(s) 


Refractories  Products. 

Men's  Apparel. 

Oil  and  Gas  Exploration  &  Production. 

Woven  Labels. 

Crude  Oil,  Natural  Gas. 


[FR.  Doc.  98-32873  Filed  12-9-98;  8:45  am) 
BiLUrMS  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 


investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
21, 1998. 

Appendix 

[Petitions  Instituted  On  11/23/98] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
21.  1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  23rd  day  of 
November,  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  Firm  (Petitioners) 


35,238 

35.239  

35.240  

35.241  

35.242  

35.243  

35.244  

35.245  

35.246  

35.247  

35.248  

35.249  

35.250  

35.251  

35.252  

35.253  

35.254  

35.255  

35.256  

35.257  

35258  

35,259  

35260  

35261  

35262 

35.263  

35.264  

35.265  

35.266  

35.267  

35268 I  Nine  West  Group,  Inc.  (Co.) 


Houston  Atlas,  Inc.  (Co.)  

Bull  HN  Worldwide  (Wkrs) 

Siemens  Energy  (Wkrs) 

L  and  D  Dress  Co.,  Inc.  (UNITE)  ... 

National  Garment  Co.  (Co.) 

Carthage  Company  (The)  (Wkrs)  .... 

Olin  Brass  Corp.  (USWA)  

PL  Industries,  Inc  (Co.) 

Active  Quilting  (UNITE)  

Cooper  Turtx>compressor  (lAMAW) 

Kinross  Delamar  Mining  (Co.)  

Fresenius  Medical  Care  (Co.)  

Stewart  Well  Service  (Wkrs) 

Apparel  Mark  (Co.)  

Newmont  Gold  Co.  (OE-U)  

Hubbell  Lighting,  Inc.  (Co.) 

Pastar,  Inc.  (Wkrs) 

U.S.  Steel  (USWA)  

U.S.  Steel  Mining  (Wkrs)  

Georgia  Pacific,  CNS  (Co.)  

Habersham  Metal  Products  (Wkrs)  . 

Pittsfield  Woolen  Mill  (Wkrs) 

Belden  Wire  and  Cable  (USWA)  

Crane  Valves  (Wkrs)  

Inter-National  Childrens  (Co.)  

Wallet  Works  (The)  (Co.) 

Anvil  Knitwear  (Wkrs)  

Kentucky  Apparel  (Wkrs) 

Perry  Manufacturing  Co.  (Wkrs)  , 

Delta  Apparel  (Co.; 


Location 

Date  of 
Petition 

Products(s) 

Kingwood,  TX 

11/12/98 

On-Line  Analytical  Instrumentation. 

Phoenix,  AZ  

11/12/98 

Large  Computer  Systems. 

Little  Rock,  AR  

11/10/98 

Integral  Horsepower  Motors. 

Ridgewood,  NY 

11/08/98 

Ladies'  Dresses. 

Chanute.  KS 

11/16/98 

Girl's  and  Boy's  Playwear. 

Carthage,  MS 

11/03/98 

Ladies'  Slacks  and  Jeans. 

Indianapolis,  IN  

11/13/98 

Rod-Wire  and  Tut>e. 

Mayaguez,  PR  

10/21/98 

Jeans. 

Plains,  PA  

11/09/98 

Quilted  Fabric. 

Buffalo,  NY 

11/06/98 

Turt>ocompressors. 
Gold  Mining. 

Jordan  Valley,  OR 

11/05/98 

McAllen,  TX 

11/06/98 

Venous  &  Artenal  Bloodlines. 

Hays,  KS  

11/07/98 

Oilfipld  5^prvirp<; 

El  Paso,  TX 

11/09/98 

Garment  Panerns  and  Markers. 

Cariin,  NV 

11/06/98 

Gold  Mining. 
Lighting  Fixtures. 

Christiansburg,  VA  

11/09/98 

El  Paso,  TX 

11/11/98 

Denim  Jeans. 

Dravosburg,  PA 

11/10/98 

Carbon  Steel  Coils. 

Pineville.  WV 

11/04/98 

Coal  Mining. 

Baileyville,  ME 

11/10/98 

Lumber  Studs. 

Cornelia,  GA  

11/02/98 

Hollow  Metal  Doors. 

Pittsfield,  ME  

11/10/98 

Woolen  Products. 

Franklin,  NC  

11/13/98 

Electncal  Power  Cords,  Cable. 

Rogers,  AR  

11/10/98 

Steel  Gate  Valves. 

Ohatchess,  AL  

11/13/98 

Children's  Knit  T-Shirts. 

West  Bend,  Wl  

11/11/98 

Retail  Store— Wallets. 

Whiteville,  NC  

11/11/98 

Knit  Tops. 

Jamestown,  TN  

11/04/98 

Denim  Jeans. 

Mt.  Airy,  NC  

11/10/98 

Ladies'  Outerwear. 

Decatur,  TN 

10-28/98 

Fleece  Apparel. 

Osgood,  IN 

11/17/98 

Ladies'  Shoes. 
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[Petitions  Instituted  On  1 1/23/98] 

TA-W 

Subject  Firm  (Petitioners) 

Location 

Date  of 
Petition 

Products(s) 

35.269 

Walls  Industries.  Inc.  (Co.)  

Ashville.  AL  

11/17/98 

Overalls. 

[FR  Doc.  98-32874  Filed  12-9-98;  8:45  am) 
aiLUNG  CODE  4510-30-«l 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34.74€J 

Seagate  Technology,  Incorporated, 
Bloomington,  Minnesota;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Seagate  Technology,  hicorporated, 
Bloomington,  Minnesota.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  apphcation  was  issued. 
TA-W-34,746;  Seagate  Technology, 
Incorporated,  Bloomington, 
Minnesota  (November  27,  1998) 

Signed  at  Washington,  DC  this  1st  day  of 
December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-32872  Filed  12-9-98;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,035J 

Smitfi  Corona  Corporation,  Cortland, 
New  York;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Smith  Corona  Corporation,  Cortland, 
New  York.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 


TA-W-35,035:  Smith  Corona 

Corporation,  Cortland,  New  York, 
(November  23,  1998) 

Signed  at  Washington,  DC  this  24th  day  of 
November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-32876  Filed  12-9-98;  8:45  am] 

BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02720] 

Clarion  Manufacturing  Corporation  of 
America,  Division  of  Clarion 
Corporation  of  America,  Walton, 
Kentucky;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  October  30, 1998  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Clarion  Manufacturing 
Corporation  of  America,  Walton, 
Kentucky. 

Currently,  there  is  a  petition 
investigation  (NAFTA-2713)  in  progress 
for  the  workers  at  the  subject  plant. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  20th  day  of 
November  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-32875  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  4510-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,744  and  NAFTA-02482] 

Lucas  Varity  North  American  Light 
Vehicle  Braking  Systems,  Mount 
Vernon,  Ohio;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  October  22, 1998,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notices  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  petition  TA-W-34,744,  and 
NAFTA  transitional  adjustment 
assistance,  petition  NAFTA-02482.  The 
denial  notices  were  signed  on  August 
28,  1998  and  pubhshed  in  the  Federal 
Register  on  September  28,  1998  (63  FR 
51605-06). 

The  petitioners  allege  that  the  subject 
firm  shifted  production  of  certain  brake 
systems  and  that  such  systems  are 
currently  being  manufactured  in  Mexico 
and  imported  into  the  U.S. 

Conclusion 

After  careful  review  of  the 
apphcation.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington,  DC  this  19th  day  of 
November  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-32869  Filed  12-9-98;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02749] 

Mead  Paper,  Rumford  Mill,  Rumford, 
Maine;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 


Eaton  Corpor 
Crane  Valve  i 
Rockwell  Aut( 
Mead  Paper  < 
Georgia  Pacif 
Aeroquip— Vi< 
Thermo  Powe 
Mead  Paper ( 
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ns  are 

d  in  Mexico 


the  claim  is 


)8;  8:45  am] 


concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
QUITTAA),  and  in  accordance  with 
Section  250(a),  Subchapter  D.  Chapter  2, 
Title  II,  of  the  Trade  Act  of  1974,  as 
amended  (19  USC  2273),  an 
investigation  was  initiated  on  November 
1 17, 1998  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Mead  Paper, 
Rumford  Mill,  Rumford,  Maine. 

Currently,  there  is  a  petition 
investigation  (NAFTA-2745)  in  progress 
for  the  workers  at  the  subject  plant. 
Consequently,  further  investigation  in 
!  this  case  would  serve  no  purpose  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
December  1998. 

Grant  D.  Beale, 

I 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-32868  Filed  12-9-98;  8:45  am) 

•ILUNG  CODE  4S10-3(MVI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  imder  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  11,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Acting  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  fi-om  employment 

Appendix 


on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eUgible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the  Acting 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
is  filed  in  writing  with  the  Acting 
Director  of  OTTA  not  later  than 
December  21,  1998. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Acting  Director  of  OTAA  at  the  address 
shown  below  not  later  than  December 
21, 1998. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  OTAA,  ETA.  DOL, 
Room  C-4318,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  1st  day  of 
December  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Subject  firm 


iWestinghouse  Air  Brake  (Wkrs) 

jOlin  Brass  (USWA)  

jPastar  (Co.)  

lApparelMark  (Co.)  

Talon  (Co.)  

iPlttsfield  Woolen  (Wkrs) 


Active        Quilting — Rockville 

(UNITE). 
Compaq  Computer  (Wkrs)  


Fabrics 


Eaton  Corporation  (DAW)  

Crane  Valve  (Wkrs) 

Rockwell  Automaton— Allen  Bradley  (UE) 

i 

Mead  Paper  (Wkrs)  

Georgia  Pacific  (Co.) 

Aeroquip— Vickers  (Co.) 

Thermo  Power  (UAW) 

Mead  Paper  (Wrks)  


Date  received 

Location 

at  Governor's 
office 

Petitk)n  No. 

Artkjles  produced 

Foster  City,  CA  

11/16/1998 

NAFTA- 
2,734. 

Pipe  fittings. 

Indianapolis,  IN  

11/13/1998 

NAFTA- 
2,735. 

Brass,  copper,  sheet,  rod.  tube  and  wire. 

El  Paso,  TX 

11/17/1998 

NAFTA 

Denim  jeans. 

2,736. 

El  Paso,  TX 

11/16/1998 

NAFTA- 

Garment  patterns. 

2,737. 

Stanley,  NC 

11/17/1998 

NAFTA- 
2,738. 

Zipper  equipment 

Pittsfield,  ME  

11/17/1998 

NAFTA- 
2,739. 

Wool. 

Plains,  PA  

11/18/1998 

NAFTA- 
2,740. 

Quitted  fabric. 

Houston,  TX 

11/17/1998 

NAFTA 

Computer. 

2,741. 

Winamac,  IN  

11/18/1998 

NAFTA- 

Autonfiotive  switches,  door  k«k,  brakes. 

2,742. 

Rogers,  AR  

11/17/1998 

NAFTA- 
2,743. 

Coat  steel  gate  valves. 

Milwaukee,  Ml 

11/16/1998 

NAFTA- 
2,744. 

Industrial  controls,  starters  contractors. 

Rumford,  ME 

11/17/1998 

NAFTA- 
2,745. 

Publishing  &  speciatty  paper. 

Baileyville,  ME 

11/17/1998 

NAFTA- 
2,746. 

Studs. 

Clinton  Township,  Ml  .. 

11/04/1998 

NAFTA- 
2,747. 

Air  conditkxiing  connectors. 

Sterling  Heights,  Ml  .... 

01/04/1998 

NAFTA- 
2,T48. 

Marine  &  industrial  engines. 

Rumford,  ME 

11/17/1998 

NAFFA- 
2,749. 

Publishing  Specialty  Paper. 
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Subject  firm 


Location 


Date  received 

at  Governor's 

office 


Petition  No. 


Articles  produced 


National  Garment  Co  (Comp)  

AR  Accessories  Group,  Inc  (Wrks) 

Asarco,  Inc  ()  

Nortel  (Wrks)  

AG-Chem  Equipment  Co  (Wrks)  ... 

J.M.  Huber  Corp  (Comp.) 

Anvil  Knitwear,  Inc  (Wrks)  

Wundles  (Wrks)  

Siebe  (Co.)  

Tokyo  Electron  Oregon  (Wrks)  

International  Paper  (AWPPW)  

Bend  Door  (Wrks)  

Tycom  (Wrks)  


St.  Louis,  MO  ... 
West  Bend,  Wl  . 

Omaha,  NE  

Nashville,  TN  .... 
Jackson,  t^N  .... 

Houston,  TX 

Whiteville,  NC  .. 
Williamsport,  PA 
Kendallville,  IN  .. 

Hillsboro,  OR 

Gardiner,  OR 

Bend,  OR  

Adden  Hills,  I^N 


11/20/T998 
11/20/1998 
11/20/1998 
11/20/1998 
11/17/1998 
11/23/1998 
11/24/1998 
11/30/1998 
11/30/1998 
11/20/1998 
11/24/1998 
11/24/1998 
12/01/1998 


NAFTA- - 

2,750. 
NAFTA- 

2,751. 
NAFTA- 

2,752. 
NAFTA- 

2,753. 
NAFTA- 

2,754. 
NAFTA- 

2,755. 
NAFTA- 

2,756. 
NAFTA- 

2,757. 
NAFTA- 

2,758. 
NAFTA- 

2,759. 
NAFTA- 

2,760. 
NAFTA- 

2,761. 
NAFTA- 

2,762. 


Children's  Clothing. 

Retail  Selling  of  Wallets. 

Refined  Lead,  Bismuth. 

Repair  Telephones. 

Farming  Spray  Equipment. 

Oil  and  Gas  Exploration  and  Production. 

T-Shirts. 

Daywear,  vests,  camisoles,  underpants. 

Infinite  switches  and  pressure  switches. 

Silicon  wafers. 

Linerboard. 

Door  parts. 

Drill  bits. 


IFR  Doc.  98-32871  Filed  12-9-98;  8:45  am) 

BILUNG  CODE  4S1O-30-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-98] 

National  Technical  Systems, 
Recognition  as  an  NRTL 

agency:  Occupational  Safety  and  Health 
Administration;  Labor. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  National  Technical 
Systems  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 

EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  December  10,  1998 
and  will  be  valid  until  December  10, 
2003,  unless  terminated  or  modified 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Washington,  DC  20210,  or 
phone  (202)  693-2110. 


SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  its  recognition  of  National 
Technical  Systems  (NTS)  as  a 
Nationally  Recognized  Testing 
Laboratory,  for  testing  and  certification 
of  the  equipment  or  materials,  and  use 
of  the  site  and  the  supplemental 
programs,  listed  below.  OSHA 
recognizes  an  organization  as  an  NRTL, 
and  processes  applications  related  to 
such  recognitions,  following 
requirements  in  Section  1910.7  of  Title 
29,  Code  of  Federal  Regulations  (29  CFR 
1910.7).  Appendix  A  to  this  section 
requires  that  OSHA  publish  this  public 
notice  of  its  final  decision  on  an 
application. 

NTS  applied  for  recognition  as  an 
NRTL,  pursuant  to  29  CFR  1910.7,  and 
OSHA  published  the  required  notice  in 
the  Federal  Register  (63  FR  46079,  8/28/ 
98)  to  announce  the  application.  The 
notice  included  a  preliminary  finding 
that  NTS  could  meet  the  requirements 
for  recognition  detailed  in  29  CFR 
1910.7,  and  invited  public  comment  on 
the  application  by  October  27,  1998. 
OSHA  received  no  comments 
concerning  this  application  for 
recognition. 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
application  by  contacting  the  Docket 


Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N2625,  Washington,  DC  20210. 
You  should  refer  to  Docket  No.  NRTL- 
1-98,  the  permanent  record  of  public 
information  on  the  NTS  recognition. 
The  address  of  the  testing  facility 
(site)  that  OSHA  recognizes  for  NTS  is: 
National  Technical  Systems,  533  Main 
Street,  Acton,  Massachusetts  01720. 

Background  on  the  Applicant  and  the 
Application 

National  Technical  Systems, 
according  to  its  application,  is 
headquartered  in  Calabasas,  California, 
and  became  established  in  1963.  Also, 
NTS  became  a  public  company  in  1968 
and  is  listed  in  the  NASDAQ  exchange. 
The  applicant  asserts  it  is  an 
independent  testing,  engineering, 
research,  and  support  services 
organization,  with  more  than  30  years  of 
product  testing  experience.  NTS  also 
states  that  it  has  provided  testing 
services  to  the  military/aerospace, 
commercial,  and  power  industry,  and 
has  conducted  qualification  testing  for 
the  nuclear  power  industry  for  more 
than  20  years.  The  engineering  services 
that  NTS  provides  include  design  of 
instrumentation  and  specialized 
hardware,  and  electrical  and  mechanical 
engineering. 

NTS  submitted  an  application  for 
recognition,  dated  September  30,  1994 
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s,  underpants, 
sure  switches. 


ant  and  the 


(see  Exhibit  2A).  It  separately  submitted 
a  Quality  Manual  (QM),  dated  June  24, 
1997,  and  Quality  Assurance  Procedures 
(QAPs),  dated  December  22,  1997, 
specifically  for  the  activities  it  plans  to 
undertake  as  an  NRTL  (see  Exhibits  2C 
and  2E).  In  this  notice,  these  two 
documents  are  referred  to  as  "NRTL 
QM"  and  "NRTL  QAPs."  respectively. 
The  NRTL  QM  replaced  the  Quality 
Manual  submitted  by  NTS  in  the 
original  application.  The  QAPs  were 
marked  confidential  by  the  applicant. 
The  applicant  originally  requested 
recognition  for  a  facility  in  Acton  and 
for  another  facility  in  Boxborough,  both 
in  Massachusetts.  The  applicant  also 
originally  requested  recognition  to  test 
and  certify  to  more  than  90  test 
standards. 

OSHA  performed  an  on-site 
assessment  (review)  of  the  Acton  and 
Boxborough  facilities,  on  January  23-26, 
1995.  The  review  determined  that  NTS 
did  not  meet  all  the  requirements  for 
recognition  under  29  CFR  1910.7,  and 
the  applicant  was  so  informed.  After 
OSHA  completed  the  review,  NTS 
eliminated  the  Boxborough  facility  from 
consideration.  In  response  to  the 
findings  of  the  review,  the  applicant 
also  submitted  amendments  to  OSHA, 
dated  April  10,  and  September  22,  1997 
(see  Exhibits  2B  and  2D).  Through  these 
amendments,  NTS  reduced  the  number 
of  test  standards  it  requested  for 
recognition  to  13.  Also,  it  developed 
and  submitted  the  previously 
mentioned  NRTL  QM  and  NRTL  QAPs. 

In  the  submittal  covering  the  NRTL 
QM,  NTS  also  applied  to  OSHA  for 
recognition  to  use  the  supplemental 
programs,  under  which  an  NRTL  may 
use  outside  parties  to  perform  some  of 
the  activities  involved  in  testing  and 
certification  of  products.  OSHA's 
approval  to  use  any  of  these  programs 
is  based  on  criteria  first  detailed  in  a 
March  9,  1995  Federal  Register  notice 
(60  FR  12980).  Finally,  in  response  to 
OSHA's  request  for  clarification,  dated 
March  18,  1998  (see  Exhibit  2F),  NTS 
submitted  amendments  to  its  NRTL 
QAPs  and  to  its  NRTL  QM,  dated  April 
8. 1998  (see  Exhibit  2G).  It  also 
eliminated  one  test  standard  since  the 
standards  organization  had  withdrawn 
it.  As  a  result,  the  recognition  covers  12 
test  standards. 

According  to  the  applicant,  the  NRTL 
QM  is  the  first  tier  document  that  will 
direct  its  NRTL  activities.  The  NRTL 
QAPs  provide  more  detailed  policies, 
processes,  and  steps  for  those  activities. 
In  addition,  the  on-site  review  report 
references  other  procedures  and 
practices  that  NTS  uses  for  the  parts  of 
its  operations  that  can  be  designated 
"non-NRTL"  activities.  However,  the 


recognition  will  not  apply  to  any  aspect 
of  the  non-NRTL  activities,  except  to 
those  product  testing  or  certification 
procedures  and  practices  that  are 
incorporated  in  the  NRTL  QM  and 
NRTL  QAPs,  and  are  in  conformance 
with  the  requirements  of  29  CFR  1910.7. 

The  requirements  for  recognition  are 
presented  below,  along  with  examples 
that  illustrate  how  NTS  has  met  each  of 
these  requirements. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

According  to  the  on-site  review 
report,  NTS  has  adequate  space  and 
utilities  to  perform  the  testing  required. 
It  has  security  measures  in  place  to 
restrict  or  control  access  to  its  facility. 
The  report  also  indicates  that  NTS  has, 
available  in  the  laboratory,  all  general 
test  equipment  required  to  perform 
testing  to  the  test  standards  requested, 
and  that  it  maintains  records  of  repair, 
routine  maintenance,  and  calibrations. 
The  NRTL  QAPs  cover  the  general 
processes  and  practices  NTS  will  use  for 
its  equipment  calibrations,  and  NTS  has 
detailed  procedures  for  the  calibration 
of  specific  items  of  equipment. 

The  application  and  revisions  address 
personnel  qualifications  and  training, 
and  identify  NTS  staff  involved  with 
product  testing,  along  with  a  summary 
of  their  education  and  experience.  Also, 
the  on-site  review  report  indicates  that 
NTS  personnel  have  the  necessary 
education,  training,  technical 
knowledge,  and  experience  specified  by 
their  position  descriptions. 

According  to  the  review  report,  the 
NRTL  QM  and  NRTL  QAPs,  and  NTS' 
Internal  Audit  Program  are  the  primary 
means  of  quality  assurance.  Other 
aspects  of  quality  assurance  will  be  the 
individual  testing  procedures  and 
standard  operating  procedures.  Also,  the 
report  indicates  that  the  engineer 
assigned  to  handle  the  testing  for  a 
customer  writes  a  unique  procedure  for 
each  product  that  NTS  tests  in  its  "non- 
NRTL"  activities,  and  that  this  approach 
may  be  used  for  the  NTS  operations  as 
an  NRTL.  Such  an  approach  would  not 
meet  the  requirement  in  29  CFR  1910.7 
(b)(1)  for  "written  testing  procedures," 
which,  like  any  other  procedure,  are 
intended  to  be  a  general  set  of 
instructions  that  are  applicable  to  eack 
test.  These  procedures  must  cover  the 


steps  and  methods  that  recur  in 
examining  and  testing  products. 

The  review  report  indicates  that  NTS 
has  done  only  partial  testing  to  portions 
of  Vhe  test  standards,  as  required  for 
compliance  of  nuclear  facility  products 
and  other  testing  programs.  The 
applicant  submitted  samples  of  written 
testing  procedures  in  its  original 
application.  These  procedures  illustrate 
how  some  requirements  of  the  standard 
will  be  verified,  but  did  not  address  all 
the  requirements  of  the  standard  in  all 
cases.  NTS  will  need  to  develop  and/or 
identify  written  testing  procedures  that 
will  be  applicable  over  the  broad  range 
of  products  that  it  plans  to  test  and 
certify  as  an  NRTL.  These  procedures 
will  need  to  be  in  place  when  OSHA 
performs  its  first  review  of  NTS  after  it 
has  been  recognized.  Therefore,  OSHA 
has  not  yet  evaluated  the  testing  and 
reporting  procedures  that  NTS  will 
utilize  for  purposes  of  certifying  to  a 
complete  test  standard,  and  OSHA 
needs  to  investigate  this  aspect  of  NTS 
operations  when  these  procedures  are  in 


use. 


Coittroi  Programs 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

According  to  the  onsite  review  report, 
NTS  currently  applies  a  mark  to 
components  used  in  the  nuclear  power 
industry.  The  report  also  mentions  that 
NTS  has  applied  for  a  registered 
certification  mark  that  it  will  use  in  its 
operations  as  an  NRTL.  NTS  must 
obtain  approval  from  the  U.S.  Patent 
and  Trademark  Office  for  this  mark 
before  it  can  issue  any  certifications  in 
its  capacity  as  an  NRTL.  NTS  has  not 
listed  or  labeled  any  products  under  the 
NRTL  Program.  Therefore,  OSHA  has 
not  evaluated  the  actual  listing  and 
labeling  procedures  NTS  will  use  as  an 
NRTL. 

The  NRTL  QM  and  NRTL  QAPs 
contain  general  descriptions  of  the 
certification  processes  that  NTS  will 
utilize.  They  also  contain  policies  for 
the  contents  of  the  legal  agreements,  and 
outline  the  processes  that  will  define 
andicontrol  the  way  NTS  implements  its 
certification  schemes.  These  documents 
also  include  a  description  of  the  process 
for  selecting  products  for  evaluation, 
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which  may  include  NTS  purchasing  a 
commercial  sample.  NTS  also  submitted 
a  draft  of  a  sample  certification 
agreement. 

For  the  certification  schemes  that  NTS 
proposes  to  use,  it  will  conduct  follow- 
up  inspections  of  products  at  the 
manufacturing  facilities  at  least  once 
every  three  months.  The  NRTL  QAPs 
also  contain  more  detailed  descriptions 
of  the  processes  to  qualify  and  then 
audit  a  manufacturer.  According  to  the 
review  report,  NTS  plans  to  utilize  the 
approach  it  currently  uses  for  its  vendor 
surveillance  and  audits  to  perform 
manufacturer  site  inspections.  The 
report  further  indicates  that  the  process 
reviewed  during  the  onsite  review  was 
similar  to  an  NRTL  follow-up  program. 
However,  NTS  has  just  developed  its 
NRTL  follow-up  program  and  OSHA 
needs  to  investigate  this  new  program 
when  it  is  in  use.  Therefore,  OSHA  has 
been  unable  to  evaluate  the  actual  use 
of  the  NTS  follow-up  program. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

In  its  original  application,  NTS  states 
that  it  performs  all  testing  and 
certification  activities  independently  of 
all  NTS  clients,  and  that  no  clients  have 
any  significant  ownership  position  in 
NTS,  or  any  influence  on  NTS  activities. 
The  application  further  states  that  NTS 
employees  are  not  under  the  influence 
or  control  of  manufacturers  or  suppliers, 
and  that  NTS  is  not  under  the  influence 
of  any  manufacturer  or  producer  of 
hardware  items.  NTS  also  submitted  a 
detailed  listing  of  "beneficial  owners" 
of  5%  or  more  of  NTS  common  stock. 

NTS  could  conceivably  perform  its 
design  and  engineering  services, 
previously  mentioned,  for 
manufacturers  or  vendors  of  the 
products  it  may  test  and  certify  as  an 
NRTL.  Financial  considerations  could 
give  these  outside  parties  significant 
influence  on  the  results  of  the  NTS 
testing  and  certification  activities.  For 
example,  assume  that  NTS  sells  design 
services  for  products  to  a  manufacturer, 
and  certifies  the  same  or  different 
products  for  that  manufacturer.  Such  a 
relationship  would  violate  the 
requirement  for  complete  independence 
of  an  NRTL. 

Since  NTS  is  a  public  company,  it  is 
also  conceivable  that  manufacturers  or 
vendors  could  acquire  ownership  of 
NTS.  If  such  an  acquisition  were  to 
control  or  influence  NTS  in  its  NRTL 


testing  and  certification  activities,  it 
would  no  longer  be  "completely 
independent"  with  respect  to  those 
manufacturers  or  vendors. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  under  a  fair 
and  reasonable  system. 

The  NRTL  QAPs  contain  the  steps 
that  the  laboratory  will  use  to  set  up  and 
inspect  test  apparatus,  and  record  test 
data.  Regarding  the  handling  of 
complaints  and  disputes,  the  NRTL 
QAPs  describes  some  of  the  process 
steps  to  handle  a  complaint  either  from 
a  manufacturer  or  user  of  the  products 
NTS  certifies. 

Supplemental  Programs 

As  previously  mentioned,  National 
Technical  Systems  applied  for 
recognition  to  use  the  supplemental 
programs,  based  upon  the  criteria  first 
detailed  in  a  March  9,  1995  Federal 
Register  notice  (60  FR  12980).  This 
notice  lists  nine  (9)  programs  and 
procedures  (collectively,  programs), 
eight  of  which  an  NRTL  may  use  to 
control  and  audit,  but  not  actually  to 
generate,  the  data  relied  upon  for 
product  certification.  An  NRTL's  initial 
recognition  automatically  includes  the 
first,  or  basic,  program,  which  requires 
that  all  product  testing  and  evaluation 
be  performed  in-house  by  the  NRTL  that 
will  certify  the  product. 

Based  on  the  recommendation  of  the 
staff  of  the  NRTL  Program,  the  programs 
that  OSHA  recognizes  for  NTS  are 
limited  to  the  three  listed  under  Final 
Decision  and  Order. 

The  on-site  review  report  and  the 
application  indicate  that  NTS  meet  the 
criteria  for  use  of  three  supplemental 
programs.  At  this  time,  OSHA  does  not 
intend  to  recognize  NTS  for  the  other 
programs  it  requested.  NTS  must  have 
documented  procedures  and  practices 
in  place  providing  much  greater  detail, 
before  OSHA  can  approve  the  use  of  the 
remaining  programs.  The  NRTL  QAPs 
that  are  applicable  to  these  programs 
are,  in  many  cases,  minimal  in  nature, 
some  of  which  just  restate  the  criteria  in 
the  March  9.  1995  notice  that  must  be 
met.  As  such,  they  constitute  more 
policies  than  procedures.  In  addition, 
NTS  needs  to  develop  certain 
experience  to  obtain  recognition  to  use 
the  programs  involving  use  of 
manufacturers  to  perform  tests  or 
evaluations  (Programs  5,  6,  and  7).  The 
March  9  notice  specifies  the  need  for  a 
confidence-building  period  with  the 


manufacturer  that  can  only  result  after 
NTS  has  gained  experience  as  an  NRTL 
in  certifying  products  for  those 
manufacturers.  An  additional 
consideration  is  that  NTS  does  not  have 
experience  in  testing  and  certification  to 
a  complete  standard,  and  may  have  less 
opportunity  to  develop  the  required 
experience  if  it  uses  others  to  do  these 
activities.  This  experience  is  essential 
for  its  continued  recognition  as  an 
NRTL.  Finally,  OSHA  will  need  to 
review  the  actual  implementation  of 
certain  key  aspects  of  NTS"  operations 
as  an  NRTL,  which,  as  already  noted, 
were  not  formally  evaluated  since  they 
were  not  yet  in  place  at  the  time  OSHA 
performed  its  on-site  reviews  of  NTS. 

Additional  Conditions 

As  described  above,  OSHA  has 
concerns  about  NTS  because  it  has  not 
had  the  opportunity  to  evaluate  the 
actual  testing  and  reporting  procedures, 
and  use  of  the  follow-up  program,  since 
these  have  not  yet  been  implemented. 
OSHA  has  also  identified  issues  related 
to  the  ownership  and  commercial 
relationships  that  could  affect  the 
independence  of  NTS.  Unless  NTS 
meets  certain  conditions  imposed  by 
OSHA,  it  cannot  retain  its  recognition  as 
an  NRTL  under  29  CFR  1910.7. 

OSHA's  approach  in  imposing 
conditions  is  consistent  with  past 
recognition  of  other  organizations  as 
NRTLs  who,  like  NTS,  were  mainly 
experienced  in  testing  products  to 
specific  customer  or  partial  test 
standard  requirements.  OSHA  indicated 
in  the  Federal  Register  notice  for  those 
recognitions  that  the  procedures  to  be 
used  were  new  to  the  organization  (for 
example,  see  56  FR  28581,  6/21/91;  and 
58  FR  15511.  3/23/93).  OSHA  will 
require  NTS  to  take  steps  to  correct  any 
deficiencies  that  OSHA  may  find  during 
its  initial  audit  of  the  NRTL.  If 
deficiencies  are  not  corrected,  then 
OSHA  will  commence  its  process  to 
revoke  the  recognition  of  the  NRTL. 

Many  procedures  and  practices  for  its 
NRTL  testing  and  certification  processes 
will  be  new  to  NTS.  Those  that  exist  or 
are  incorporated  in  the  NRTL  QAPs  may 
need  to  be  supplemented  by  more 
detailed  specific  instructions  on  the 
many  activities  involved  in  testing  and 
certifying  products  to  a  complete  test 
standard.  Also,  the  proposed  NTS 
approach  of  developing  a  unique  test 
procedure  for  each  test  makes  it  difficult 
for  OSHA  to  evaluate  its  testing 
capabilities.  OSHA  will  therefore  need 
to  evaluate  NTS  when  it  implements  the 
detailed  procedures  and  practices  it 
plans  to  use  to  test  and  certify  products 
as  an  NRTL,  and  will  conditionally 
recognize  NTS  subject  to  a  later 
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assessment  of  the  process  once  it  is  in 
place. 

Regarding  independence,  NTS  has  or 
could  potentially  have  relationships  that 
eliminate  its  complete  independence, 
and  OSHA  intends  to  impose  conditions 
to  assure  this  will  not  occur.  Such 
relationships  may  be  the  normal  result 
of  the  NTS  ownership  structure,  and  its 
financial  and  commercial  transactions. 
However,  as  an  NRTL,  those 
relationships  could  adversely  influence 
the  results  of  its  testing  and  certification 
processes,  such  that  NTS  may  no  longer 
be,  intentionally  or  not,  impartial  and 
objective.  As  a  result,  NTS  would  no 
longer  be  completely  independent, 
which  is  a  requirement  fundamental  to 
assuring  that  the  products  tested  and 
certified  are  safe  for  use  by  workers  and 
employers. 

Therefore,  OSHA  has  included 
appropriate  conditions  below  to  address 
its  concerns.  These  conditions  apply 
solely  to  the  NTS  operations  as  an 
NRTL,  and  are  in  addition  to  the  other 
conditions  listed  below,  which  OSHA 
normally  imposes  in  its  recognition  of 
an  organization  as  an  NRTL. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  complete  application,  the 
amendments  to  the  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
review  report,  dated  December  22,  1997 
(see  Exhibit  3).  Based  upon  this 
examination,  OSHA  finds  that  National 
Technical  System  has  met  the 
requirements  of  29  CFR  1910.7  to  be 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory  to  test  and  certify 
certain  equipment  or  materials,  subject 
to  the  limitations  and  conditions  listed 
below.  Pursuant  to  the  authority  in  29 
CFR  1910.7,  National  Technical  System 
is  hereby  recognized  as  a  Nationally 
Recognized  Testing  Laboratory,  subject 
to  the  limitations  and  conditions  listed 
below. 

Limitations 

This  recognition  is  limited  to 
equipment  or  materials  (products)  for 
which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  OSHA's  recognition  is 
further  limited  to  the  site  listed  above, 
and  to  the  use  of  the  following  12  test 
standards  i<9r  the  testing  and 
certification  of  products  included 
within  the  scope  of  these  standards. 
OSHA  has  determined  these  standards 
are  appropriate,  within  the  meaning  of 
29  CFR  1910.7(c). 
ANSI/UL  465  Central  Cooling  Air 

Conditioners 
ANSI/UL  484  Room  Air  Conditioners 


ANSI/UL  489  Molded-Case  Circuit 

Breakers  and  Circuit-Breaker 

Enclosures 
ANSI/UL  499  Electric  Heating 

Appliances 
ANSI/UL  1012  Power  Supplies 
ANSI/UL  1459  Telephone  Equipment 
ANSI/UL  1778  Uninterruptible  Power 

Supply 
UL  1863  Communication  Circuit 

Accessories 
ANSI/UL  1950  Information  Technology 

Equipment  Including  Electrical 

Business  Equipment 
UL  2601-1  Medical  Electrical 

Equipment,  Part  1:  General 

Requirements  for  Safety 
UL  3101-1  Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1  Electrical  Measuring  and 

Test  Equipment,  Part  1:  General 

The  designations  and  titles  of  the 
above  standards  were  current  at  the  time 
of  the  preparation  of  the  notice  of  the 
preliminary  finding. 

This  recognition  is  also  limited  to  the 
use  of  the  following  3  supplemental 
programs.  Recognition  of  these 
programs  is  contingent  on  continued 
adherence  to  the  criteria  for  their  use. 
Program  4:  Acceptance  of  witnessed 

testing  data 
Program  8:  Acceptance  of  product 

evaluations  from  organizations  that 

function  as  part  of  the  International 

Electrotechnical  Commission 

Certification  Body  (lEC-CB)  Scheme 
Program  9:  Acceptance  of  services  other 

than  testing  or  evaluation  performed 

by  subcontractors  or  agents. 

Conditions 

National  Technical  Systems  must  also 
abide  by  the  following  conditions  of  the 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program,  NTS 
will  notify  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  review  NTS' 
adoption  and  implementation  of  its 
NRTL  Quality  Manual,  NRTL  Quality 
Assurance  Procedures,  and  other 
procedures  from  other  NTS  Program 
areas  for  use  in  the  NRTL  Program; 

NTS  must  not  test  and  certify 
products  for  a  client  to  whom  it 
primarily  sells  design  or  similar 
services; 

NTS  must  not  test  and  certify 
products  for  a  client  if  an  owner  of  NTS 
also  owns  more  than  two  percent  (2%) 
of  that  client's  stock; 

OSHA  must  be  allowed  access  to 
NTS'  facility  and  records  for  purposes  of 
ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary'; 


If  NTS  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  must  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

NTS  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  NTS  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory-  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

NTS  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

NTS  will  meet  all  the  terms  of  its 
recognition  and  will  always  comply 
with  all  OSHA  policies  pertaining  to 
this  recognition; 

NTS  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

NTS  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 

Signed  at  Washington.  DC,  this  2d  day  of 
December  1998. 

* 

Charles  N.  Jef&ess,  

Assistant  Secretary. 

|FR  Doc.  98-32879  Filed  12-9-98;  8:45  ami 

BILUNG  CODE  4510-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-98] 

NSF  International,  Recognition  as  an 
NRTL 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  NSF  International  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFP.1910.7. 

EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  December  10,  1998 
and  will  be  valid  until  December  10, 
2003,  unless  terminated  or  modified 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  N\V, 
Room  N3653,  Washington,  DC  20210,  or 
phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  its  recognition  of  NSF 
International  (NSF)  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL), 
for  testing  and  certification  of  the 
equipment  or  materials,  and  use  of  the 
site  and  the  supplemental  programs, 
listed  below.  OSHA  recognizes  an 
organization  as  an  NRTL,  and  processes 
applications  related  to  such 
recognitions,  following  requirements  in 
Section  1910.7  of  Title  29,  Code  of 
Federal  Regulations  (29  CFR  1910.7). 
Appendix  A  to  this  section  requires  that 
OSHA  publish  this  public  notice  of  its 
final  decision  on  an  application. 

NSF  applied  for  recognition  as  an 
NRTL.  pursuant  to  29  CFR  1910.7,  and 
OSHA  published  the  required  notice  in 
the  Federal  Register  (63  FR  46082,  8/28/ 
98)  to  announce  the  application.  The 
notice  included  a  preliminary  finding 
that  NSF  could  meet  the  requirements 
for  recognition  detailed  in  29  CFR 
1910.7,  and  invited  public  comment  on 
the  application  by  October  27,  1998. 
OSHA  received  no  comments 
concerning  this  application  for 
recognition. 

You  may  obtain  or  review  copies  of 
all  public  documents  pertaining  to  the 
application  by  contacting  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N2625,  Washington,  DC  20210. 
You  should  refer  to  Docket  No.  NRTL- 
2-98,  the  permanent  record  of  public 
information  on  the  NSF  recognition. 

The  address  of  the  testing  facility 
(site)  that  OSHA  recognizes  for  NSF  is: 
NSF  International,  3475  Plymouth  Road, 
Ann  Arbor,  Michigan  48105. 

Background  on  the  Applicant  and  the 
Application 

According  to  its  application,  NSF 
International  (NSF)  has  its  headquarters 
in  Ann  Arbor,  Michigan,  and  was 
incorporated  in  that  state  in  1990.  The 
applicant  asserts  it  has  been  a  not-for- 
profit  developer  of  test  standards  and  a 
third  party  certifier  for  more  than  fifty 
years.  The  Bylaws  of  NSF  state  that  it 
"shall  be  operated  exclusively  for 
charitable,  educational,  and  scientific 
purposes  and  for  the  purpose  of  testing 


for  public  safety  ...  as  a  nonprofit 
corporation."  The  Bylaws  and  other 
documentation  submitted  by  NSF 
indicate  that  NSF  develops  "third-party 
consensus  standards"  covering  the  areas 
of  safety,  health,  sanitation,  and 
environment.  The  application 
documents  that  NSF  currently  engages 
in  conformity  assessment  activities 
connected  with  several  certification 
programs  that  it  operates  in  those  areas. 

NSF  submitted  an  application  for 
recognition,  dated  July  6,  1997  (see 
Exhibit  2A),  and  later  submitted  three 
amendments.  On  July  29.  1997,  NSF 
amended  its  application  to  add  two 
additional  test  standards  to  the 
proposed  scope  of  recognition  (see 
Exhibit  2B).  On  December  9  and  16, 
1997,  NSF  amended  its  application  to 
replace  one  test  standard  it  previously 
requested  and  to  request  recognition  to 
use  certain  supplemental  programs  (see 
Exhibits  2C  and  2D).  Under  these 
programs,  an  NRTL  may  use  outside 
parties  to  perform  some  of  the  activities 
involved  in  testing  and  certification  of 
products. 

The  applicant  submitted  several 
documents  in  support  of  its  application. 
These  documents  include  its  Corporate 
Quality  Assurance  Manual  (CQAM)  and 
its  Laboratories  Quality  Assurance 
Manual  (LQAM).  The  CQAM  describes 
the  overall  quality  system  used  at  NSF. 
and  includes  an  explanation  and 
reference  to  the  Standard  Operating 
Procedures  (SOPs),  which  "detail  the 
actions  necessary  to  accomplish  a 
particular  task."  The  LQAM  provides 
detailed  policies,  processes,  and  steps 
for  the  activities  performed  by  NSF's 
laboratories.  The  LQAM  also  references 
the  more  specific  SOPs.  The  CQAM  and 
LQAM  provide  part  of  the  overall 
framework  that  will  govern  many  of  the 
activities  NSF  would  have  to  perform  as 
an  NRTL.  NSF  also  submitted  an 
example  of  an  application  and  contract 
for  its  certification  services,  and  the 
detailed  Certification  Policies  that  form 
part  of  this  contract  (see  Exhibit  2E). 
These  items  are  applicable  to  all 
products  certified  by  NSF,  and  will  be 
applicable  to  the  certification  of 
products  for  electrical  safety. 

The  requirements  for  recognition  are 
presented  below,  along  with  examples 
that  illustrate  how  NSF  has  met  each  of 
these  requirements. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 


calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  LQAM  provides  overall 
descriptions  of  NSF's  laboratories,  and 
details  facilities  and  equipment 
available  in  each  of  these  laboratories. 
According  to  the  application,  NSF  has 
security  measures  in  place  to  restrict  or 
control  access  to  its  facility,  to  sections 
within  its  facility,  and  to  confidential 
information.  The  LQAM  contains  a 
listing  or  references  to  listings  of 
equipment  available  for  each  laboratory. 
It  also  addresses  the  maintenance 
program  for  equipment,  the  calibration 
procedures  and  frequency,  and  the  types 
of  records  maintained  for  or  supportive 
of  many  laboratory  activities.  NSF 
addresses  testing,  sample  handling, 
sampling,  and  test  methods  in  its  CQAM 
or  its  LQAM.  It  also  has  documented  the 
specific  equipment  it  plans  to  use  for 
testing  to  the  standards  it  has  requested 
for  recognition. 

In  addition,  NSF  has  submitted  for 
OSHA  review  samples  of  the  test  and 
evaluation  procedures  it  plans  to  use. 
However,  the  test  standard  information 
that  NSF  provided  in  its  application 
indicates  many  test  procedures  it  plans 
to  use  are  not  yet  in  place.  As  a  result, 
OSHA  has  not  performed  an  actual 
evaluation  of  the  specific  testing, 
evaluation  and  reporting  methods  that 
NSF  will  utilize  in  certifying  to  any  of 
the  requested  test  standards.  OSHA 
needs  to  investigate  how  these  methods 
will  work  when  NSF  implements  them. 

The  CQAM  and  LQAM  cover 
personnel  qualifications  and  training; 
other  materials  identify  NSF  staff  that 
will  be  involved  with  the  NRTL 
operations,  along  with  a  summary  of 
their  education  and  experience. 
According  to  OSHA's  on-site  review 
report,  NSF  has  sufficient  personnel 
with  education,  training,  technical 
knowledge,  and  experience  to  undertake 
the  functions  needed  as  an  NRTL.  Also, 
the  report  indicates  NSF's  quality 
control,  partially  embodied  in  the 
CQAM  and  LQAM,  is  adequate. 

Control  Programs 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  Hsted  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 


Independenc 
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The  CQAM  addresses  the  conformity 
assessment  operations  of  NSF,  including 
the  steps  involved  in  the  listing  and 
certification  of  products.  NSF  has 
submitted  documentation  showing  it 
has  a  registered  certification  mark.  In 
addition,  the  NSF's  certification  policies 
provide  further  details  regarding  the 
authorization  of  certifications,  and 
audits  of  facilities.  The  audits  apply  to 
both  the  initial  assessment  and  the 
follow-up  inspection  of  manufacturers' 
facilities.  NSF  provided  further  details 
regarding  the  procedures  for  authorizing 
the  use  of  the  NSF  mark,  and  the  listings 
that  NSF  issues  or  revises  in  connection 
with  its  current  certification  programs. 

According  to  the  on-site  review 
report,  NSF  will  perform  follow-up 
inspections  at  manufacturing  sites  four 
times  a  year.  The  certification  policies, 
and  corresponding  detailed  procedures, 
contain  many  elements  that  NSF  will 
adapt  for  use  in  its  NRTL  operations. 
NSF  has  not  yet  certified  or  listed  any 
products  for  which  it  requests 
recognition,  and  the  follow-up 
inspection  program  it  will  use  as  an 
NRTL  is  a  new  program  for  NSF. 
Therefore,  OSHA  will  need  to  evaluate 
this  new  program,  and  the  actual 
certification  and  listing  procedures 
when  NSF  uses  them  for  its  NRTL 
operations. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

As  previously  mentioned,  NSF's 
Bylaws  indicate  it  is  a  "nonprofit 
corporation."  The  Bylaws  also  state  that 
NSF  is  a  "nonstock,  directorship  basis" 
corporation  and  that  "the  Board  of 
Directors  shall  establish  policies  and 
oversee  management  of  the 
Corporation,"  and  "elect  Directors  [and] 
.  .  .  officers."  In  addition,  the 
"Confiicts  of  Interest"  section  of  the 
Bylaws  contains  self-disclosure  and 
disqualification  requirements  for 
directors  and  officers  in  matters 
involving  contracts  and  transactions  in 
which  they  are  "interested." 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  under  a  fair 
and  reasonable  system. 

The  LQAM  references  the  test  data 
sheets  and  other  documents  used  to 


record  test  data,  and  indicates  that 
results  from  tests  are  recorded  in  an 
information  management  system.  The 
information  in  this  system  is  then  used 
to  generate  preliminary  test  reports  that 
NSF  personnel  review  and  check  before 
completing  them.  Specific  referenced 
procedures  are  used  for  the  direct 
measurement  of  data,  and  for  the  review 
and  authorization  of  preliminary  and 
final  test  reports.  As  for  the  handling  of 
complaints  and  disputes,  the  CQAM 
and  LQAM  describe  aspects  of  the  NSF 
customer  feedback  systems,  and  contain 
references  to  the  specific  procedures 
that  apply.  In  addition,  the  certification 
policies  specifically  address  customer 
complaints,  which  could  apply  either  to 
a  user  or  a  manufacturer  of  the  products 
NSF  certifies. 

Supplemental  Programs 

NSF  applied  for  recognition  to  use 
three  (3)  supplemental  programs,  based 
upon  the  criteria  first  detailed  in  the 
March  9,  1995  Federal  Register  notice 
(60  FR  12980).  This  notice  lists  nine  (9) 
programs  and  procedures  (collectively, 
programs),  eight  of  which  an  NRTL  may 
use  to  control  and  audit,  but  not 
actually  to  generate,  the  data  relied 
upon  for  product  certification.  An 
NRTL's  initial  recognition  automatically 
includes  the  first,  or  basic,  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certify  the 
product.  The  on-site  review  report 
indicates  that  NSF  appears  to  meet  the 
requirements  for  use  of  the 
supplemental  programs  for  which  it  has 
applied. 

Additional  Condition 

As  described  above,  OSHA  has 
concerns  about  NSF  because  it  has  not 
had  the  opportunity  to  evaluate  the 
actual  testing  and  reporting  procedures, 
and  use  of  the  follow-up  program,  since 
NSF  has  not  yet  implemented  them. 
OSHA  will  therefore  need  to  evaluate 
NSF  when  it  implements  the  detailed 
procedures  and  practices  it  plans  to  use 
to  test  and  certify  products  as  an  NRTL, 
and  will  conditionally  recognize  NSF 
subject  to  a  later  assessment  of  the 
process  once  it  is  in  place. 

Therefore,  OSHA  has  included  an 
appropriate  condition  below  to  address 
its  concerns.  This  condition  applies 
solely  to  the  NSF  operations  as  an 
NRTL,  and  is  in  addition  to  the  other 
conditions  listed  below,  which  OSHA 
normally  imposes  in  its  recognition  of 
an  organization  as  an  NRTL. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  complete  application,  the 


amendments  to  the  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
review  report,  dated  December  22,  1997 
(see  Exhibit  3).  Based  upon  this 
examination,  OSHA  finds  that  NSF 
International  has  met  the  requirements 
of  29  CFR  1910.7  to  be  recognized  as  a 
Nationally  Recognized  Testing 
Laboratory  to  test  and  certify  certain 
equipment  or  materials,  subject  to  the 
limitations  and  conditions  listed  below. 
Pursuant  to  the  authority  in  29  CFR 
1910.7,  NSF  International  is  hereby 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory,  subject  to  the 
limitations  and  conditions  listed  below. 

Limitations 

Tills  recognition  is  limited  to 
equipment  or  materials  (products)  for 
which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  OSHA's  recognition  is 
further  limited  to  the  site  listed  above, 
and  to  the  use  of  the  following  3  test 
standards  for  the  testing  and 
certification  of  products  included 
within  the  scope  of  these  standards. 
OSHA  has  determined  these  standards 
are  appropriate,  within  the  meaning  of 
29  CFR  1910.7(c). 
ANSI/UL  197  Commercial  Electric 

Cooking  Appliances 
ANSI/UL  471  Commercial  Refrigerators 

and  Freezers 
ANSI/UL  921  Commercial  Electric 

Dishwashers 

The  designations  and  titles  of  the 
above  standards  were  current  at  the  time 
of  the  preparation  of  the  notice  of  the 
preliminary  finding. 

This  recognition  it'  also  limited  to  the 
use  of  the  following  3  supplemental 
programs.  Recognition  of  these 
programs  is  contingent  on  continued 
adherence  to  the  criteria  for  their  use. 
Program  4:  Acceptance  of  witnessed 

testing  data 
Program  8:  Acceptance  of  product 

evaluations  from  organizations  that 

function  as  part  of  the  International 

Electrotechnical  Commission 

Certification  Body  (lEC-CB)  Scheme 
Program  9:  Acceptance  of  services  other 

than  testing  or  evaluation  performed 

by  subcontractors  or  agents 

Conditions 

NSF  International  must  also  abide  by 
the  following  conditions  of  the 
recognition,  in  addition  to  those  already 
required  by  29  CFR  1910.7: 

Within  30  days  of  certifying  its  first 
products  under  the  NRTL  Program,  NSF 
will  notify  the  OSHA  NRTL  Program 
Director  so  that  OSHA  may  review 
NSF's  implementation  of  procedures  for 
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testing  and  follow-up  inspections  of 
products  covered  within  the  scope  of 
the  above-listed  test  standards; 

OSHA  must  be  allowed  access  to 
NSF's  facility  and  records  for  purposes 
of  ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary; 

If  NSF  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  must  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

NSF  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  NSF  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

NSF  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

NSF  will  meet  all  the  terms  of  its 
recognition  and  will  always  comply 
with  all  OSHA  policies  pertaining  to 
this  recognition; 

NSF  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

NSF  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 

Signed  at  Washington,  DC  this  2nd  day  of 
December,  1998. 

Charles  N.  Jeffress, 

Assistant  Secretary. 

|FR  Doc.  98-32878  Filed  12-9-98;  8:45  am] 

BILUfMi  CODE  4510-2S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation 
Meeting 

Notice  is  hereby  given  that  the 
National  Archives  Advisory  Committee 
on  Preservation  will  meet  Wednesday, 
January  13,  1999,  from  9  a.m.  to  4  p.m. 
in  lecture  room  B  of  the  National 
Archives  at  College  Park,  8601  Adelphi 
Rd.,  College  Park,  MD  20740-6001. 

The  agenda  for  the  meeting  will  be  the 
Charters  of  Freedom  re-encasement 
design. 


This  meeting  will  be  open  to  the 
public.  For  further  information,  contact 
Alan  Calmes  at  (301)  713-7403. 

Dated:  December  7,  1998. 
Mary  Ann  Hadyka, 

NARA  Committee  Management  Officer. 
IFR  Doc.  98-32809  Filed  12-9-98;  8:45  am] 

BILUNG  CODE  7515-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposed  Data  Collection:  Public's 
Views  and  Comments;  Title  of 
Proposed  Collection:  Public  Attitudes 
Atx>ut  Technology 

The  National  Science  Foundation,  an 
independent  federal  agency,  is 
interested  in  obtaining  the  public's 
views  and  attitudes  toward  year  2000 
computer  readiness. 

Specifically,  we  are  seeking  input  and 
comments  from  all  interested  persons 
on  their  views  of  the  value  of  computer 
technology  in  their  lives,  and  in  their 
familiarity  with  and  level  of  comfort 
when  using  computers  and  their 
familiarity  with  problems  that  may 
result  from  year  2000  computer 
conversion  issues. 

In  an  effort  to  obtain  the  public's 
input  and  useful  information,  the 
National  Science  Foundation  has 
developed  the  questions  that  follow. 
Responses  from  the  public  will  be  used 
only  in  the  aggregate,  and  only  to  help 
NSF  in  its  efforts  to  better  explain  itself 
and  its  activities  to  the  American 
public. 

We  hope  you  will  provide  us  with 
your  thoughts  on  the  following 
questions.  Detailed  comments  are  also 
welcome  and  greatly  appreciated. 

Responses  and  comments  can  be 
•mailed  to  PubUc  Attitudes  about  Year 
2000  Conversion,  c/o  Office  of 
Legislative  and  Public  Affairs,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  1245,  Arlington,  VA  22230. 
Comments  can  also  be  sent  via  email  to 
nstw%nsf.gov,  or  faxed  to  (703)  306- 
1057. 

All  comments  should  be  received  by 
Monday,  December  21,  1998. 

Dated:  December  4. 1998. 
Julia  Moore, 

Director.  Office  of  Legislative  and  Public 
Affairs. 

Y2K  Millennium  Readiness  Poll 

December  9-13,  1998 

1.  As  you  may  know,  most  computer 
systems  around  the  world  have  to  be 
reprogrammed  so  that  they  can 
accurately  recognize  the  date  once  we 
reach  the  Year  2000.  Do  you  think  that 
computer  mistakes  due  to  the  Year-2000 


issue  will  cause  major  problems,  minor 
problems,  or  no  problems  at  all? 

1  Major  problems 

2  Minor  problems 

3  No  problems  at  all 

4  CATASTROPHE/REALLY  BIG 
PROBLEMS  (vol.) 

5  DON'T  KNOW/REFUSED 

2.  Do  you  think  that  computer 
mistakes  due  to  the  Year-2000  issue  will 
cause  major  problems,  minor  problems 
or  no  problems  at  all  for  you  personally? 

1  Major  problems 

2  Minor  problems 

3  No  problems  at  all 

4  CATASTROPHE/REALLY  BIG 
PROBLEMS  (vol.) 

5  DON'T  KNOW/REFUSED 

3.  How  much  have  you  seen  or  heard 
about  the  Year  2000  computer  bug 
problem,  sometimes  called  the 
Millennium  Bug  or  the  Y-2-K  bug, 
before  now —  a  great  deal,  some,  not 
much,  or  nothing  at  all? 

1  A  great  deal 

2  Some 

3  Not  much 

4  Nothing  at  all 

5  DON'T  KNOW/REFUSED 
The  rest  of  the  questions  on  this 

survey  will  deal  with  Year  2000 
computer  issue.  For  convenience  we 
will  refer  to  it  throughout  the  survey  as 
the  "Y2K"  computer  bug. 

4.  Overall,  how  concerned  are  you 
about  the  Y2K  computer  bug  problem — 
[READ  1-4]? 

1  Very  concerned 

2  Somewhat  concerned 

3  Not  too  concerned 

4  Not  at  all  concerned 

5  DON'T  KNOW/REFUSED 

5.  To  the  extent  Y2K  computer 
problems  occur,  how  long  do  you  think 
they  will  last— (FORM  A:  READ  1-4; 
FORM  B:  READ  4-11? 

1  For  only  a  few  days  around  January 
1, 2000 

2  For  several  weeks  (or) 

3  For  several  months  to  a  year  (or) 

4  For  more  than  a  year 

5  DON'T  KNOW/REFUSED 

6.  For  each  t)f  the  following,  please 
say  whether  that  is  something  you 
probably  will  or  will  not  do  in  order  to 
protect  yourself  against  problems 
associated  with  the  Y2K  computer  bug. 
How  about...  READ  AND  ROTATE  A-F 

1  Yes 

2  No 

3  DON'T  KNOW/REFUSED 

a.  Obtain  special  confirmation  or 
documentation  of  your  bank  account 
balances,  retirement  funds,  or  other 
financial  records 

b.  Stockpile  food  and  water 
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c.  Buy  a  generator  or  wood  stove 

d.  Withdraw  all  your  money  from  the 
bank 

e.  Withdraw  and  set  aside  a  large 
amoimt  of  cash 

t  Avoid  travelling  on  airplanes  on  or 
aroimd  January  1,  2000 

7.  Thinking  about  the  U.S.  economy, 
which  of  the  following  statements  best 
describes  the  possible  effect  you  think 
the  Y2K  bug  will  have  on  the 
economy— (FORM  A:  READ  1-4;  FORM 
B:  READ  4-1)? 

1  It  will  cause  a  total  economic 
breakdown  or  catastrophe 

2  It  will  cause  serious  problems  in  the 
economy  such  as  slovnng  production 
or  creating  a  recession  (or) 

3  It  will  cause  only  minor  problems  in 
,  the  economy  (or) 

4  It  will  have  no  negative  Impact  on 
the  economy 

5  OTHER  (vol.) 

6  DONT  KNOW/REFUSED 

8.  Thinking  more  generally  about  the 
kind  of  problems  which  could  possibly 
be  created  by  the  Y2K  computer  bug, 
which  of  the  follovtring  best  describes 
how  serious  these  problems  will  be  in 
the  United  States— (FORM  A:  READ  1- 
4;  FORM  B:  READ  4-lj? 

1  Y2K  will  result  in  disasters  which 
could  cause  the  loss  of  hiunan  life 

2  Y2K  will  cause  economic  and  social 
disruptions,  but  will  not  be  Ufe 
threatening 

3  Y2K  will  cause  only  minor 
disruptions  and  inconveniences 

4  Y2K  will  have  no  negative  impact  on 
people's  hves 

5  OTHER  (vol.) 

6  DONT  KNOW/REFUSED 

9.  Next  I'm  going  to  read  some 
specific  problems.  As  I  read  each  one, 
please  say  whether  you  think  it  likely  or 
unlikely  to  occur  as  a  result  of  Y2K. 
First. ...  Next, ...  READ  AND  ROTATE 
A-H: 

1:    Likely 

2  Unhkely 

3  DONT  KNOW/REFUSED 

a.  Air  traffic  control  systems  will  fail, 
putting  air  travel  in  jeopardy 

h.  Banking  and  accounting  systems  will 
[  fail,  possibly  causing  errors  in 
employee  paychecks,  government 
payments,  and  other  automated 
'  financial  transactions 

ci  Food  and  retail  distribution  systems 
will  fail,  possibly  causing  grocery  and 
other  store  shortages 

d.  Household  appUances  such  as  VCR's, 
video  cameras  and  air  conditioning 
systems  will  fail  to  turn  on  or  work 
properly 

e.  Hospital  equipment  and  services  will 
ail,  putting  patients  at  risk 


f.  aty  or  county  emergency  "911" 
communication  systems  will  fail, 
putting  citizens  at  risk 

g.  Passenger  cars  and  trucks  vrill  fail  to 
work  properly,  possibly  causing  social 
and  economic  chsruption 

h.  Nuclear  power  or  defense  systems 
could  fail,  causing  a  major  accident 

10.  As  you  may  know,  efforts  are 
currently  underway  throughout  the 
country  to  upgrade  computer  systems  in 
order  to  correct  the  Y2K  computer 
problem.  We'd  like  to  know  whether 
you  are  generally  confident  or  NOT 
confident  that  each  of  the  following 
levels  of  government  and  business  will 
have  upgraded  their  computer  systems 
before  any  Y2K  problems  can  occur.  = 
How  about...  READ  AND  ROTATE  A-G: 

1  Yes,  confident  they  will  have 
upgraded 

2  No,  not  confident 

3  DONT  KNOW/REFUSED 

a.  The  U.S.  government,  including  all 
federal  offices  and  agencies 

b.  Your  state  government 

c.  Yoiu  local  government 

d.  U.S.  corporations  and  large 
businesses 

e.  Small  U.S.  businesses 

f.  Foreign  governments  of  other 
developed  and  industrialized 
countries 

g.  Foreign  governments  of  Third  World 
and  other  less  developed  countries 

11.  Do  you  have  a  personal  computer 
in  your  household,  or  not? 

1  Yes    continue 

2  No    skip  to  q.  13 

3  DONT  KNOW/REFUSED 

12.  If  have  computer  in  household  (Q. 
11  '1'):  Do  you,  personally,  use  your 
home  computer  to  connect  to  the 
Internet  or  an  online  service  such  as 
Prodigy  or  America  Online? 

1  Yes 

2  No 

3  DONT  KNOW/REFUSED 

13.  Do  you  use  a  computer  at  work  or 
school? 


Yes 

No 


continue 


3  DONT  WORK/GO  TO  SCHOOL  skip 
to  note  before  q.  15 

4  DONT  KNOW/REFUSED 

14.  If  use  computer  at  work  or  school 
(Q.  13  '1'):  Do  you,  personally,  use  the 
Internet  or  other  computer  on-line 
service  at  yoiu  place  of  VKxk  or  school? 

1  Yes 

2  No 

3  DONT  KNOW/REFUSED 

If  Q.  11  '1'  continue;  all  others  skip  to 
Q.  17 

15.  Do  you  know  for  sure  whether 
your  home  computer  or  computers  are 


programmed  to  comprehend  the  Year 
2000  date  field  correctly,  or  are  you 
unsure? 

1  Yes,  programmed  correctly  skip  to  q. 
17 

2  No,    unsure    continue 

3  DONT  KNOW/REFUSED 

16.  If  not  sure  about  home  computer 
(Q.  15  '2,3'):  Do  you  plan  to  take  steps 
to  make  sure  your  computer  is 
progranuned  correctly  or  are  you  going 
to  wait  and  see  what  happens? 

1  Yes,  going  to  take  steps 

2  No,  wait  and  see  what  happens 

3  DONT  KNOW/REFUSED 

17.  Which  of  the  following  currently 
appUes  to  you — Are  you  READ  1-5: 
1    Employed  for  pay  continue 

Unemployed 
Retired 

A  Homemaker,  or  skip  to 
demographics 
A  Student 

NONE/OTHER  (vol.) 
DONT  KNOW/REFUSED 

18.  Is  your  employer  or  place  of 
business  taking  sufficient  steps  to 
correct  any  problems  it  might  face 
because  of  Y2K  problems,  is  it  NOT 
taking  sufficient  steps,  or  are  you 
unsure? 

1  Yes,  taking  sufficient  steps 

2  No,  not  taking  sufficient  steps 

3  Unsure 

4  REFUSED 

(DEMOGRAPHICS  START  HERE) 

That  completes  the  interview.  I'd  just 
like  to  ask  you  a  few  questions  for 
background  and  statistical  purposes 
only.this  is  the  same 

PLEASE  RECORD  AND  VERIFY  PHONE 

NUMBER:  + +  + + 

.+  =A632=A633=A634=A6  - 


=X635=A636=A637=A6  - 
=A638=A639=A640=A641=A6 

+ +  + +  + + 

AREA  CODE    EXCHANGE    NUMBER 
Dl.  CHECK  RESPONDENT'S  SEX: 

1  Male=20 

2  Female 

D2.  What  is  yoiu-  age?  =20 

1  1  =20 

2  2 

3  3 

4  4 

5  5 

6  6 

7  7 

8  8 

9  9 

0=3D  Don't  know 

D3.  What  is  the  last  grade  or  class  that 
you  completed  in  school?=09 

1  None,  or  grade  1-4 

2  Srades  5.  6  or  7=20 

3  Grade  8 
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4  High  school  incomplete  (Grades  9- 

11) 

5  High  school  graduate,  Grade  12 

6  Technical,  trade,  or  business  after 
high  school 

7  College/university  incomplete 

8  College/university  graduate  or  more 

9  IXDNT  KNOW/REFUSED 

D3a.  If  College  grad  (D3  '8')  Do  you 
have  any  post-graduate  education 
beyond  a  4-year  bachelors  degree? 

1  Yes  (includes  masters  degree, 
doctorate,  law  degree,  etc.) 

2  No 

3  DONT  KNOW/REFUSED 

D4.  Are  you,  yourself  of  Hispanic 
origin  or  descent,  such  as  Mexican, 
Puerto  Rican,  Cuban,  or  other  Spanish 
background? 

1  Yes 

2  No 

3  DONT  KNOW 

4  REFUSED 

D4a.  What  is  your  race?  Are  you 
white,  African-American,  or  some  other 
race? 

01  Other  (hst) 

02  (DK) 

03  (Rehised) 

04  HOLD 

05  HOLD 

06  White 

07  African-American/Black 

08  (Hispanic) — (Continue) 

D4b.  (If  code  "08"  in  D4a,  ask:)  Do 
you  consider  yourself  to  be  white- 
Hispanic,  or  black-Hispanic? 

01  Other  (Ust) 

02  (DK) 

03  (Refused) 

04  HOLD 

05  HOLD 

06  White-Hispanic 

07  Black-Hispanic 

08  (Hispanic/Respondent  refuses  to 
discriminate) 

D5.  Is  your  total  annual  household 
income  before  taxes  $20,000  or  more  or 
is  it  less  than  $20,000? 
(IF  "UNDER"  ASK:)  Is  it  over  or  under 

$15,000? 
(IF  "UNDER"  ASK:)  Is  it  over  or  under 

$10,000? 
(IF  "OVER"  ASK:)  Is  it  over  or  under 

$30,000? 
(IF  "OVER"  ASK:)  Is  it  over  or  under 

$50,000? 
(IF  "OVER"  ASK:)  Is  it  over  or  under 

$75,000? 

01  Less  than  $10,000  05  $30,000- 
49,999 

02  $10,000-14,999  06  $50,000-74,999 

03  $15,000-19,999  07  $75,000  and 
over 

04  $20,000-29,999  08  DONT  KNOW/ 
REFUSED 

D6.  How  important  would  you  say 
reUgion  is  in  your  own  Ufe — extremely 


important,  very  important,  fairly 
important,  or  not  very  important? 

1  Extremely  important 

2  Very  important 

3  Ffiirly  important 

4  Not  very  important 

5  DONT  KNOW/REFUSED 

D7.  Next,  we  need  to  record  how 
many  different  residential  phone  lines 
you  have  in  your  household — that  is, 
the  number  of  different  phone  numbers 
that  are  used  by  adult  members  of  your 
household.  Please  do  not  count  phone 
lines  that  are  used  primarily  for 
business  purposes,  for  children,  or  for 
electronic  equipment — such  as 
computers  and  fax  machines.  How 
many  residential  phone  numbers  are 
there  in  your  household? 

1  One 

2  Two 

3  Three 

4  Four 

5  Five  or  more 

6  DONT  KNOW 

7  REFUSED 

Programmer  Note:  Collect  50  Names 

D8.  This  completes  the  interview, 
however,  Gallup  is  working  with  USA 
Today  on  this  poll  and  they  would  Uke 
to  talk  further  with  a  few  survey 
participants  about  the  topics  we've 
discussed.  So  that  reporters  can  choose 
from  a  cross-section  of  people,  Gallup 
would  provide  them  with  background 
information  which  may  include  any  or 
all  of  the  answers  you've  given  in  this 
poll.  Would  you  be  wilUng  to  talk  with 
a  reporter  at  a  later  date? 

1  Yes 

2  No/(Ref) 

IF  YES  TO  BE  RE-INTERVIEWED 
READ: 

So  that  a  reporter  might  reach  you 
more  easily,  may  I  please  have  your 
name? 

[FR  Doc.  98-32863  Filed  12-9-98:  8:45  am] 
BILUNQ  CODE  7556-01-P 

NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  imder  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  pubhsh 
notice  of  permit  apphcations  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 


NSF  has  pubUshed  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  sire  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  January  4, 1999.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foimdation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (PubUc  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows. 

[Permit  Application  No.  99-017) 

1.  Applicant:  Charles  R.  Steams, 
Department  of  Atmospheric  and 
Oceanic  Sciences,  University  of 
Wisconsin,  1225  West  Dayton  Street, 
Madison,  Wisconsin  52706. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctic  Specially 
Protected  Areas. 

The  applicant  proposes  to  install  an 
Antarctic  Weather  Station  (AWS)  at 
Cape  Bird,  Ross  Island.  Studies  of 
weather  in  the  vicinity  of  McMurdo 
indicate  an  AWS  at  this  location  will 
help  provide  valuable  data  for 
forecasting  weather  in  the  Ross  Island 
region.  The  applicant  intends  to  install 
the  AWS  outside  Antarctic  Specially 
Protected  Area  #116,  New  College 
Valley,  however,  due  to  unfamiliarity 
with  the  terrain  it  may  be  necessary  to 
place  the  AWS  within  site.  The 
applicant  also  proposes  to  return  to  the 
site  on  occasion  to  service  the  AWS. 

Location:  ASPA  #116— New  College 
Valley,  Caughley  Beach,  Cape  Bird,  Ross 
Island. 


The  applic 
visits,  for  pai 
the  icebreakc 
the  followinj 
Evans  Histor 
and  associati 
Cape  Royds  I 
Hut,  Hut  Poi 
and  associate 
(ASPA  #158) 
in  accordanc 
Management 
to  the  sites  n 
hehcopter  as 

Location: 

ASPA  #154- 

ASPA  #156- 
artifacts,  B 
Ross  Islan( 

ASPAmsV- 
Ross  Islan( 

ASPAnsa- 

artifacts,  C 
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States:  January  1, 1999-February  15, 
2001. 

[Permit  Application  No.  99-018) 

I  2.  Applicant:  Gary  Klinkhammer, 
College  of  Atmospheric  Sciences, 
Oregon  State  University,  104  Ocean 
Administration  Building,  Corvalhs, 
Oregon  97331-5503. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctic  Specially 
Protected  Areas. 

The  applicant  proposes  to  visit 
several  hydrotherm^  sites  at  Deception 
Island  and  in  the  Bransfield  Strait  for 
purposes  of  collecting  sediment  and 
rock  samples.  These  samples  will  be 
gathered  by  TV  grab,  dredging  and 
gravity  coring.  Some  of  the 
hydrothermal  sites  exist  in  Antarctic 
Specially  Protected  Area  (ASP A)  #145, 
Port  Foster,  Deception  Island,  and  in 
ASPA  #152,  the  Western  Bransfield 
Strait,  off  Low  Island.  The  applicant 
proposes  to  collect  any  biological 
specimens  that  are  accidentally 
retrieved  during  the  sediment  and  rock 
sampling  and  return  them  to  the 
university  for  use  in  scientific  studies. 

I  Location:  ASPA  #145 — Port  Foster, 
E>eception  Island,  and  ASPA  #152 — 
Western  Bransfield  Strait,  off  Low 
Island. 

Dates:  April  14, 1999-May  10, 1999. 
(Permit  Application  No.  99-019] 

3.  Applicant:  Lars  Wikander, 
President,  Quark  Expeditions,  Inc.,  980 
Post  Road,  Darien,  Connecticut  06820. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctic  Specially 
Protected  Area. 

The  applicant  conduct  educational 
visits,  for  passengers,  staff  and  crew  of 
the  icebreaker,  Kapitan  Khlebnikov,  to 
the  following  Ross  Island  areas:  Cape 
Evans  Historic  Site  (ASPA  #154),  Hut 
and  associated  artifacts.  Backdoor  Bay, 
Cape  Royds  (ASPA  #156),  Discovery 
Hut,  Hut  Point  (ASPA  #157),  and  Huts 
and  associated  artifacts.  Cape  Adare 
(ASPA  #158).  Visits  will  be  conducted 
in  accordance  with  the  relevant 
Management  Plans  for  each  site.  Access 
to  the  sites  may  be  by  zodiac  or 
helicopter  as  appropriate. 

Location: 

ASPA  #154— Evans  Historic  Site 

ASPA  #156 — Hut  and  associated 
artifacts,  Backdoor  Bay,  Cape  Royds, 
Ross  Island 

ASPA  #157— Discovery  Hut,  Hut  Point, 
Ross  Island 

ASPA  #158 — Huts  and  associated 
artifacts.  Cape  Adare 


Dates;  January  1, 1999-March  31, 
2003. 
Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 
(FR  Doc.  98-32739  Filed  12-9-98;  8:45  am) 

BILLJNO  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Indian  Point  Nuclear  Generating 
Unit  No.  3;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
fi-om  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  DPR-64,  issued  to  the 
Power  Authority  of  the  State  of  New 
York  (the  Ucensee),  for  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  located  in  Westchester  County, 
New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24,  which  requires  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occius  in 
each  area  in  which  special  nuclear 
material  is  handled,  used,  or  stored.  The 
proposed  action  would  also  exempt  the 
Ucensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  famiharize 
personnel  v^rith  the  evacuation  plan,  and 
to  designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 
to  place  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  24, 1998. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticaUty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handhng  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 


commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
othf  r  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
Uceasees  have  procedures  and  design 
features  that  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticaUty  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  commercial  power  reactor.  The 
requirements  of  10  CFR  70.24,  therefore, 
are  not  necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  special 
nuclear  materials  at  commercial  power 
reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Indian  Point  Unit 
No.  3  Technical  Specifications,  through 
the  design  of  the  fuel  storage  racks,  and 
through  administrative  controls 
imposed  on  fuel  handling  procedures. 

The  proposed  action  will  not  increase 
the  probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plaiit  effluents  and  has  no  other 
nonradiological  environmental  impact. 
Therefore,  there  are  no  significant  non- 
radiological environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Akematives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
exemption,  the  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  no 
action  alternative).  Denial  of  the  request 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  the  Indian  Point 
Unit  3.  dated  February  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  28.  1998,  the  staff  consulted 
with  the  New  York  State  Official,  Jack 
Spath,  of  the  New  York  State  Research 
and  Development  Authority  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  ofhcial  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  24, 1998,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  100 
Martine  Avenue,  White  Plains  Public 
Library,  White  Plains,  New  York,  10601. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 

Alexander  W.  Dromerick, 

Acting  Director,  Project  Directorate  I-l , 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  98-32945  Filed  12-9-98;  8:45  am) 

BIUJNQCOOE  79«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.:  070-3085] 

Notice  of  Consideration  of  Amendment 
Request  for  the  Babcock  and  Wilcox 
Shallow  Land  Disposal  Area  in  Parks 
Township,  Pennsylvania,  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Special  Nuclear 
Materials  License  SNM-2001(SNM- 
2001)  issued  to  the  Babcock  and  Wilcox 
Company  (B&W)  establishing  the  date 
that  B&W  will  submit  a 
decommissioning  plan  for  the  Shallow 
Land  Disposal  Area  (SLDA)  to  NRC. 
This  amendment  does  not  pertain  to 


NRC's  substantive  review  of  the 
decommissioning  plan  itself  or  the 
merits  of  any  decommissioning 
alternative  that  has  been  proposed  for 
the  site  in  past.  Once  B&W  has 
submitted  a  decommissioning  plan  for 
NRC  review,  NRC  will  publish  a 
separate  notice  and  opportunity  for  a 
hearing  on  the  decommissioning  plan 
itself.  In  addition,  the  amendment,  and 
opportunity  for  a  hearing,  does  not 
pertain  to  the  adjacent  Parks  Operating 
facility,  which  is  administered  under  a 
separate  license  (SNM-414). 

The  SLDA  is  located  in  Armstrong 
County.  PA,  approximately  23  miles 
east-northeast  of  Pittsburgh.  The  SLDA 
consists  of  ten  waste  disposal  trenches 
comprising  approximately  1.2  acres 
surrounded  by  a  40-acre  fenced  buffer 
area.  The  SLDA  was  formerly  owned  by 
Nuclear  Materials  and  Equipment 
Corporation  (NUMEC)  which  also 
operated  the  nearby  Apollo  Nuclear 
Fuel  Fabrication  Facility.  In  the  1960s 
and  1970s,  the  SLDA  was  used  by 
NUMEC  to  dispose  of  radioactively 
contaminated  (primarily  uranium  and 
thorium)  and  non-radioactive  wastes  in 
accordance  with  NRC  regulations  at  10 
CFR  20.304.  NRC  rescinded  10  CFR 
20.304  in  1981.  In  1967,  Atlantic 
Richfield  Company  (ARCO)  purchased 
stock  in  NUMEC  and  then  sold  it  to 
B&W  in  1971.  In  September  1994,  B&W 
submitted  several  remediation 
alternatives  for  the  SLDA  to  NRC. 
B&W's  preferred  alternative  was  to 
stabilize  the  waste  in  place  by  covering 
the  buried  waste  with  a  soil  and 
synthetic  cover  and  isolating  the  waste 
from  the  groundwater  with  slurry  walls, 
grout  curtains  and  other  engineered 
barriers.  Based  on  B&W's  proposed 
alternative  for  decommissioning  the 
SLDA,  NRC  published  a  notice  in  the 
Federal  Register  announcing  NRC's 
intent  to  develop  an  Environmental 
Impact  Statement  (EIS)  for  the 
decommissioning  of  the  site.  In  August 
1997,  NRC  completed  development  of  a 
draft  EIS  (DEIS)  and  published  a  Notice 
of  Availability  in  the  Federal  Register 
on  September  4,  1997.  NRC  withdrew 
the  DEIS  on  September  24, 1997,  so  that 
NRC  staff  could  develop  additional 
information  regarding  the  alternatives 
presented  in  the  DEIS. 

On  July  9,  1998,  B&W  submitted  a 
request  to  NRC  to  amend  its  license, 
SNM-2001,  to  require  that  B&W  submit 
a  decommissioning  plan  for  the  SLDA  to 
NRC  by  December  6,  2000.  On  August 
3,  1998,  NRC  staff  informed  B&W  that 
it  would  need  to  provide  NRC  with 
justification  for  this  date.  On  October 
13,  1998,  B&W  provided  this 
justification.  Therefore.  NRC  has 
determined  that  B&W's  July  9  1998,  and 


October  13,  1998,  constitute  a  complete 
request  to  amend  SNM-2001.  However, 
NRC  has  not  made  a  final  determination 
on  whether  the  request  is  acceptable 
and  NRC  will  continue  to  review  the 
request  in  accordance  with  the  criteria 
in  NRC  regulations  at  10  CFR 
70.38(g)(2). 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  dehvery  to  the  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville.  MD  20852-2738  between 
7:45  am  and  4:15  pm  Federal  workdays; 
or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX!  20555. 
Attention:  Rulemaking  and 
Adjudications  Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFR  2.1205(0. 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  BWX  Technologies, 
P.O.  Box  11165,  Lynchburg,  Va.  24506- 
1165  Attention:  Mr.  Philip  Rosenthal; 
and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Fhnt  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
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addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  hirther  details  with  respect  to  this 
action,  the  Ucense  amendment  request 
is  available  for  inspection  at  the  NRCs 
Public  Docimient  Room,  2120  L  Street 
N.W..  Washington.  D.C.  20555. 

FOR  FUFTTHER  INFORMATION  CONTACT: 

Dominick  A.  Orlando,  Low-Level  Waste 
and  Decommissioning  Projects  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001,  telephone  (301)  415-6749. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Conunission. 
lohn  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Materia] 
Safety  and  Safeguards. 

(PR  Doc.  9S-32813  Filed  12-9-98;  8:45  am) 
BILUNO  COO€  7SM-01-P 


RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting;  Sunshine  Act 
Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  16, 1998,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Semiannual  Report  on  the  Status 
of  Consolidation  as  Required  by  Office 
of  Management  and  Budget  Bulletin  96- 
02.  ConsoUdation  of  Agency  Data 
Centers. 

(2)  Report  on  the  White  House 
Conference  on  Social  Security. 

i  (3)  Surviving  Divorced  Spouses. 

(4)  Year  2000  Issues. 

The  entire  meeting  wrill  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  December  7, 1998. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

[FR  Doc.  98-32944  Filed  12-8-98;  11:00  am) 
BILUNQ  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23S87;  File  No.  812-11338] 

UNUM  Life  Insurance  Company  of 
America,  et  al.;  Notice  of  Application 

December  3. 1998. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities. 

SUMMARY  OF  APPLICATION:  AppUcants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  Fidelity  Variable 
Insurance  Products  Fund  n  Asset 
Manager  PortfoUo  and  Fidehty  Variable 
Insurance  Products  Fund  Growth 
Portfolio  for  shares  of  Calvert  Social 
Balanced  Portfoho  of  Calvert  Variable 
Series  and  shares  of  American  Centuiry 
VP  Capital  Appreciation  of  American 
Century  Variable  PortfoUos  Inc. 
currently  held  by  those  unit  investment 
trusts. 

APPLICANTS:  UNUM  Life  hisurance 
Company  of  America  ("UNUM"), 
UNUM's  VA-I  Separate  Account  (the 
"UNUM  Account"),  First  UNUM  Ufe 
Insurance  Company  ("First  UNUM"), 
and  First  UNUM's  VA-I  Separate 
Account  (the  "First  UNUM  Account") 
(the  UNUM  Account,  together  with  the 
First  UNUM  Account,  the  "Accoimts"). 
FILING  DATE:  The  appUcation  was  filed 
on  October  2,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  28,  1998,  and  should 
be  accompanied  by  proof  of  service  on 
AppUcants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 


NW.,  Washington,  DC  20549. 
AppUcants,  c/o  Rosemary  Moore,  Esq., 
UNUM  Life  Insurance  Compwrny  of 
America,  2211  Congress  Street, 
Portland,  Maine  04122.  Copies  to 
WilUam  R.  Galeota,  Esq..  Shea  & 
Gardner,  1800  Massachusetts  Avenue, 
NW.,  Washington,  DC  20036  and 
Kimberly  J.  Smith,  Esq.,  Sutherland 
Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ethan  D.  Corey,  Senior  Counsel,  at  (202) 
942-0675,  or  Kevin  M.  IGrchoff,  Branch 
Chief,  at  (202)  942-0672,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
PubUc  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants*  Representations 

1.  UNUM  is  a  Ufe  insurance  company 
originally  chartered  under  Maine  law  in 
1966.  UNUM  is  a  subsidiary  of  UNUM 
Holding  Company  and  its  wholly- 
owned  parent  company,  UNUM 
Corporation.  UNUM  is  the  depositor 
and  sponsor  of  the  UNUM  Account. 

2.  First  UNUM  is  stock  life  insurance 
company  organized  under  New  York 
law  in  1978.  First  UNUM  is  a  subsidiary 
of  UNUM  Holding  Company  and  its 
wholly-owned  parent  company,  UNUM 
Corporation.  First  UNUM  is  the 
depositor  and  sponsor  of  the  First 
UNUM  Account. 

3.  On  October  1, 1996,  UNUM 
completed  the  sale  of  its  tax-sheltered 
aimuity  business  to  the  Lincoln 
National  Life  Insurance  Company 
("Lincoln  National"),  pursuant  to  an 
acquisition  agreement  with  Lincoln 
National  (the  "Acquisition  Agreement"). 
Under  the  Acquisition  Agreement, 
Lincoln  National  assumed  UNUM's 
obligations  under  contracts  previously 
issued  through  the  UNUM  Account,  and 
Lincoln  Life  &  Annuity  Company  of 
New  York  ("LLANY")  assumed  First 
UNUM's  obUgations  under  contracts 
previously  issued  through  the  First 
UNUM  Accoimt,  other  than  in  each  case 
those  obligations  under  contracts  held 
by  contractowners  and/or  participants 
who  neither  consented  nor  were 
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deemed  to  have  consented  to  the 
assumption  ("Unassumed  Contracts"). 

4.  Separate  account  assets  relating  to 
the  Unassumed  Contracts  continue  to  be 
maintained  in  the  UNUM  Account  or 
the  First  UNUM  Account,  respectively. 
Unassumed  Contracts  are  administered 
by  Lincoln  National  (if  issued  by 
UNUM)  or  LLANY  (if  issued  by  First 
UNUM). 

5.  The  Unassumed  Contracts  are 
group  flexible  premium  deferred 
variable  annuity  contracts  issued  by 
UNUM  (for  the  UNUM  Account)  or  First 
UNUM  (for  the  First  UNUM  Account). 
Currently,  transfers  of  cash  value  can  be 
made  in  unlimited  amounts  each 
contract  year  among  and  between  the 
sub-accounts  available  as  investment 
options  under  the  Contracts  without  the 
imposition  of  a  transfer  charge.  All  of 
the  Unassumed  Contracts  reserve  to 
UNUM  or  First  UNUM,  as  applicable, 
the  right  to  restrict  transfer  privileges. 

6.  The  UNUM  Account  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust  (File  No.  811-5803).  The  UNUM 
Account  currently  consists  of  nine  sub- 
accounts. Each  sub-account  currently 
invests  its  assets  exclusively  in  shares  of 
the  following  series  of  the  following 
open-end  management  investment 
companies  ("Portfolios"):  Dreyfus  Stock 
Index  Fund;  Calvert  Social  Balanced 
Portfolio  of  Calvert  Variable  Series; 
Small  Cap  Portfolio  of  Dreyfus  Variable 
Investment  Fund;  Fidelity  Variable 
Money  Market  Portfolio;  Fidelity 
Variable  Insurance  Products  Fund  II 
("VIP  11")  Asset  Manager  Portfolio, 
American  Century  VP  Capital 
Appreciation  and  American  Century  VP 
Balanced  of  American  Century  Variable 
Portfolios  Inc.;  and  International  Stock 
Portfolio  of  T.  Rowe  Price  International 
Series. 


7.  The  First  UNUM  Account  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust  (File  No.  811-6455). 
The  First  UNUM  Account  currently 
consists  of  nine  sub-accounts.  Since 
inception,  each  sub-account  of  the  First 
UNUM  Account  has  invested  in  the 
same  Portfolios  as  those  available  under 
the  UNUM  Account. 

8.  The  investment  objective  of  the 
Calvert  Social  Balanced  Portfolio,  a  non- 
diversified  fund,  is  to  achieve  a  total 
return  greater  than  the  rate  of  inflation 
through  an  actively  managed,  non- 
diversified  portfolio  of  common  and 
preferred  stocks,  bonds,  and  money 
market  instruments  which  offer  income 
and  capital  growth  opportunity  and 
which  satisfy  the  social  concern  criteria 
established  for  the  Portfolio.  The 
Portfolio  invests  in  enterprises  that 
make  a  significant  contribution  to 
society  through  their  products  and 
services  and  through  the  way  they  do 
business.  The  Calvert  Social  Balanced 
Portfolio's  investment  objective  is  not 
fundamental  and  may  be  changed  at  any 
time  with  60  days  notice  to 
shareholders.  The  Calvert  Asset 
Management  Company,  Inc.  serves  as 
the  Fund's  investment  adviser. 

9.  The  investment  objective  of  the  VIP 
II  Asset  Manager  Portfolio,  a  diversified 
fund,  is  to  achieve  high  total  return  with 
reduced  risk  over  the  long  term.  It  seeks 
to  achieve  this  objective  by  diversifying 
its  investments  across  stocks,  bonds, 
and  short-term  and  money  market 
instruments,  both  in  the  U.S.  and 
abroad.  It  may  invest  in  all  types  of 
equity  securities  and  short-term  and 
money  market  instruments,  and  all 
types  of  fixed  income  securities  with 
maturities  greater  than  one  year. 
Fidelity  Management  &  Research 
Company  ("FMR")  is  the  manager  of  the 
VIP  II  Asset  Manager  Portfolio. 


10.  The  investment  objective  of 
American  Century  VP  Capital 
Appreciation  is  to  seek  capital  growth. 
It  seeks  to  achieve  its  investment 
objective  by  investing  in  common  stocks 
(including  securities  and  convertibles 
into  common  stocks  and  other  equity 
equivalents)  and  other  securities  that 
meet  certain  fundamental  and  technical 
standards  of  selection  and  have,  in  the 
opinion  of  its  investment  manager, 
better  than  average  potential  for 
appreciation.  It  seeks  to  stay  fully 
invested  in  such  securities,  regardless  of 
the  movement  of  stock  prices  generally. 
American  Century  Investment 
Management,  Inc.  manages  American 
Century  VP  Capital  Appreciation. 

11.  The  investment  objective  of  the 
VIP  Growth  Portfolio  is  capital 
appreciation.  It  pursues  its  objective  by 
investing  primarily  in  common  stocks.  It 
is  not  restricted  to  any  one  type  of 
security  and  may  pursue  capital 
appreciation  through  the  purchase  of 
bonds  and  preferred  stocks.  FMR  is  the 
manager  of  the  VIP  Growth  Portfolio. 

12.  Applicants  assert  that  the 
performance  of  the  VIP  II  Asset  Manager 
Portfolio  and  the  VIP  Growth  Portfolio 
(collectively,  the  "Substitute  Funds") 
has  been  better  than  the  performance  of 
the  Calvert  Social  Balanced  Portfolio 
and  the  American  Century  VP  Capital 
Appreciation  (collectively,  the 
"Replaced  Funds")  on  a  historical  basis. 
Applicants  also  assert  that  the  expenses 
of  the  Substitute  Funds  have  been  lower 
than  those  of  the  Replaced  Funds. 

13.  The  following  chart  shows  the 
standard  average  annualized  total 
returns  for  the  Replaced  Funds  for  the 
past  two  years  as  well  as  the  total  return 
for  each  Replaced  Funds  since  its  date 
of  inception. 


Replaced  funds 


Calvert  Social  Balanced: 

(Inceptbn  date:  September  27,  1982)  

American  Century  VP  Capital: 

Appreciation  (Inception  date:  November  20,  1987) 


Standard  total  return 


Inception  of 

portfolio 

through  12/31/ 

97 

(percent) 


11.20 
4.34 


1997 
(percent) 


20.08 
-3.26 


1996 
(percent) 


VIP  II  Asset  Mi 
(Inception 

VIP  Growth  Po 
(Inception 


12.62 
-4.32 


14.  The  chart  below  provides  the 
average  annual  total  returns  for  the 
Substitute  Funds  for  the  past  two  years 


as  well  as  standard  total  return  since 
date  of  inception.  Each  Substitute  Fund 
has  outperformed  the  corresponding 


Replaced  Fund  during  each  period 
shown. 


comparison  ( 
the  Substitut 
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Substitute  funds 


Total  return  of  substitute  portfolios 


Inception  of 

fund  through 

12/31/97 

(percent) 


1997 
(percent) 


1996 
(percent) 


VIP  II  Asset  Manager  Portfolio: 

(Inception  date:  September  6,  1989) 

VIP  Growth  Portfolio: 

(Inception  date:  October  9,  1986) 


12.73 
17.55 


20.65 
23.48 


14.60 
14.71 


'15.  The  chart  below  shows  the 
approximate  size  and  expense  ratios  for 
each  of  the  Replaced  Funds  for  the  past 
two  years.  Expense  ratios  include 
management  fees  and  operating 
expenses.  Each  Fund  currently  pays  a 
monthly  management  fee  based  on  its 


average  daily  net  assets  at  the  following 
annual  rates:  Calvert  Social  Balanced 
Portfolio,  0.70%  (plus  or  minus  a  fee 
adjustment  of  0.05%  to  0.15%)  and 
American  Century  VP  (Capital 
Appreciation,  1.00%.  As  of  October  1, 
1998,  the  management  fee  for  the 


American  Century  VP  Capital 
Appreciation  will  be:  1.00%  of  the  first 
$500  miUion,  0.95%  of  the  next  $500 
million,  and  0.90%  of  the  excess  over 
$500  million. 


Replaced  funds 


Net  assets  at 
December  31 
(In  thousands) 


Expense  ratio 
(percent) 


Calvert  Social  Balanced: 

:     1996  

1997  

June  30,  1998  (inception  date:  September  27,  1982) 
/American  Century  VP  Capital  Appreciation: 

1996  

'     1997  

June  30,  1998  (inception  date:  November  20,  1987) 


$161,473 
227,834 
275,385 

$1,313,865 
593,698 
515,262 


0.81 
0.80 
0.77 

1.00 
1.00 
1.00 


shows  the 
3d  total 
inds  for  the 
le  total  return 
ince  its  date 


16.  The  next  chart  provides  the 
approximate  size  and  expense  ratios  for 
each  of  the  Substitute  Funds  for  the  past 
two  and  one-half  years.  Expense  ratios 
include  management  fees  and  operating 
expenses.  Each  Substitute  Fund 
currently  pays  a  monthly  management 
fee.  The  management  fee  for  each 
Substitute  Fund  is  calculated  by  adding 
■'^  group  fee  rate  to  an  individual  fund 
fee  rate,  multiplying  the  result  by  the 


Fund's  monthly  average  net  assets,  and 
dividing  by  twelve.  The  group  fee  rate 
is  based  on  the  average  net  assets  of  all 
the  mutual  funds  advised  by  FMR,  and 
cannot  rise  above  0.52%.  For  December 
1997,  the  group  fee  rate  for  each  of  the 
VIP  II  Asset  Manager  Portfolio  and  the 
VIP  Growth  Portfolio  was  0.29%.  The 
individual  fund  fee  rate  for  the  VIP  II 
Asset  Manager  Portfolio  is  0.25%  and 
for  the  VIP  Grovrth  Portfolio  is  0.30%. 


The  management  fee  for  each  Substitute 
Fund  for  the  fiscal  year  ended  December 
31,  1997  was  as  follows:  VIP  II  Asset 
Manager  PortfoHo— 0.55%;  and  VIP 
Growth  Portfolio— 0.60%.  Each 
Substitute  Fund  has  lower  expense 
ratios,  and  is  significantly  larger  in  size 
than  the  corresponding  Replaced  Fund 
for  the  periods  shown. 


Substitute  funds 


VIP  II  Asset  Manager  Portfolio: 

1996  

1997  

June  30,  1998  (inception  date:  Sefirtember  6,  1982) 

VIP  Growth  Portfolio: 

1996  

1997 : 

June  30,  1998  (inception  date:  October  9,  1986)  .... 


Net  assets  at 
December  31 
(in  ttKXJsartds) 


$3,641,194 
4,399,948 
4,965,445 

$6,086,424 
7,729.147 
9,398,758 


Expense 

ratio' 
(percent) 


0.74 
0.65 
0.65 

0.69 
0.69 
0.69 


'  FMR,  the  VIP  II  Asset  Manager  Portfolio  or  the  VIP  Growth  Portfolio  has  entered  into  varying  jirrangements  with  third  parties  who  either  paid 
Of  reduced  a  portion  of  the  Funds'  expenses.  With  these  arrangements,  the  VIP  II  Asset  Manager  Portfolto's  expense  ratio  for  1996  and  1997 
was  0.73%  and  0.64%,  respectively,  and  the  VIP  Growth  Portfolio's  expense  ratio  for  each  of  the  1996  and  1997  was  0.67%. 


17.  The  charts  below  show  a 
comparison  of  the  Replaced  Fimds'  and 
the  Substitute  Funds'  total  return. 


standard  deviation  and  expense  ratios 
for  the  three  years  ended  June  20,  1998. 
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Replaced  funds 


Calvert  Social  Balanced  

American  Century  VP  Capital  Appreciation 


S-year  total  re- 
turn 
(percent) 


16.7 
-0.4 


3-year  stand- 
ard deviation 
(percent) 


14.9 
20.3 


Expense  ratio 

for  3  years 

ending  6/30/98 

(percent) 


0.77 
1.00 


Substitute  Funds 


VIP  II  Asset  Manager  Portfolio 
VIP  Growth  Portfolio 


3-year  total  re- 
turn 
(percent) 


18.  The  Calvert  Social  Balanced 
Portfolio  is  restricted  in  the  investments 
it  may  make  by  its  social  concern 
criteria.  While  the  VIP  II  Asset  Manager 
Portfolio  does  not  duplicate  these 
criteria,  the  Applicants  assert  that  the 
VIP  II  Asset  Manager  Portfolio  offers  an 
investment  program  sufficiently  similar 
to  that  of  the  Calvert  Social  Balanced 
Portfolio  so  that  Unassumed  Contract 
Owners  will  be  able  to  pursue  the  same 
long-term  investment  objectives  (albeit 
without  social  criteria)  through  the  VIP 
II  Asset  Manager  Portfolio,  with  lower 
fees  and  expenses  and  lower  volatility. 

19.  The  Calvert  Social  Balanced 
Portfolio's  investment  objective  (total 
return  above  the  rate  of  inflation)  and 
the  VIP  II  Asset  Manager  Portfolio's 
investment  objective  (high  total  return 
with  reduced  risk  over  the  long-term) 
are  substantially  similar.  While  the 
policies  that  they  follow  to  achieve  their 
objectives  are  not  identical,  they  are 
both  domestic  hybrid  funds  that  invest 
in  the  same  types  of  instruments. 
Applicants  assert  that  an  investor  in  the 
Calvert  Social  Balanced  Portfolio  is 
attempting  to  achieve  the  same  long 
term  goals  as  those  sought  by  the  VIP  II 
Asset  Manager  Portfolio. 

20.  The  investment  objectives  of  the 
American  Century  VP  Capital 
Appreciation  (capital  growth)  and  the 
VIP  Growth  Portfolio  (capital 
appreciation)  are  substantially  similar. 
While  each  of  these  Funds  seeks  to 
achieve  its  objective  through  somewhat 
different  investment  strategies. 
Applicants  assert  that  an  investor  in  the 
American  Century  VP  Capital 
Appreciation  is  attempting  to  achieve 
the  same  long-term  goals  as  those  sought 
by  the  VIP  Growth  Portfolio,  and 
through  the  same  type  of  investments 
(equity  securities). 

21.  As  part  of  an  overall  business  plan 
of  Lincoln  National  and  LLANY  to  make 
the  Unassumed  Contracts  more 
competitive  and  more  efficient  to 
administer  and  oversee,  Lincoln 
National  and  LLANY  have  proposed  to 


replace  the  Replaced  Funds  with  the 
Substitute  Funds.  The  proposed 
substitutions  are  consistent  with  this 
business  plan,  involve  Portfolios  with 
compatible  investment  objectives,  and 
after  the  substitution,  Unassumed 
Contracts  will  be  invested  in  Portfolios 
whose  performance  has  been  better  on 
a  historical  basis. 

22.  UNUM  and  First  UNUM  have 
concurred  with  the  determination  by 
Lincoln  National  and  LLANY  that  the 
Replaced  Funds  are  good  candidates  for 
substitution.  Applicants  propose  that 
UNUM  and  First  UNUM  replace:  (a) 
shares  of  the  Calvert  Social  Balanced 
Portfolio  with  shares  of  the  VIP  II  Asset 
Manager  Portfolio;  and  (b)  shares  of  the 
American  Century  VP  Capital 
Appreciation  with  shares  of  the  VIP 
Growrth  Portfolio  (the  "Proposed 
Substitution").  Applicants  propose  to 
have  UNUM  and  First  UNUM  redeem 
shares  of  each  Removed  Fund  in  cash 
and  purchase  with  the  proceeds  shares 
of  the  Substitute  Fund  identified  above. 

23.  All  owners  and  prospective 
owners  of  the  Unassumed  Contracts  will 
be  notified  of  UNUM's  and  First 
UNUM's  intention  to  take  the  necessary 
actions,  including  seeking  the  requested 
order,  to  substitute  portfolios.  The 
supplements  will  advise  owners  and 
prospective  owners  that  they  will  be 
unable  to  allocate  net  purchase 
payments  to,  or  transfer  cash  values  to, 
the  sub-accounts  of  the  Accounts 
corresponding  to  each  of  the  Replaced 
Funds  after  April  30, 1999,  and  that  on 
the  date  of  the  proposed  substitution  (on 
or  about  April  30,  1999,  after  the  relief 
requested  has  been  obtained  and  all 
necessary  systems  support  changes  have 
been  made),  the  Substitute  Funds  will 
replace  the  Replaced  Funds  as  the 
underlying  investments  for  such  sub- 
accounts. In  addition,  the  supplements 
will  apprise  owners  and  prospective 
owners  that  neither  UNUM  nor  First 
UNUM  will  exercise  any  rights  reserved 
by  it  under  any  of  the  Unassumed 
Contracts  to  impose  restrictions  or  fees 


17.4 
21.5 


3-year  stand- 
ard deviation 
(percent) 


7.7 
14.4 


Expense  ratio 

for  3  years 

ending  6/30/98 

(percent) 


0.65 
0.69 


on  transfers  until  at  least  thirty  days 
after  the  proposed  substitutions. 

24.  At  least  sixty  days  before  the  date 
of  the  proposed  substitutions,  affected 
owners  will  also  be  provided  with  a 
prospectus  for  each  Substitute  Fund 
which  includes  complete  current 
information  concerning  the  Substitute 
Funds.  Thus,  any  owner  affected  by  the 
substitutions  will  have  received  current 
prospectus  disclosure  for  each 
Substitute  Fund  at  least  60  days  or  more 
in  advance  of  the  proposed 
substitutions. 

25.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Unassumed  Contract  owner's  cash  value 
or  death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  any  of  the 
Accounts.  Unassumed  Contract  owners 
will  not  incur  any  additional  fees  or 
charges  as  a  result  of  the  proposed 
substitutions  nor  will  their  rights  or 
UNUM's  and  First  UNUM's  obligations 
under  the  Unassumed  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  connection  with  the 
proposed  substitutions,  including  legal, 
accounting  and  other  fees  and  expenses, 
wrill  be  paid  by  UNUM  and  First  UNUM 
or  Lincoln  National  and  LLANY.  In 
addition,  the  proposed  substitutions 
will  not  impose  any  tax  liability  on 
Unassumed  Contract  owners.  The 
proposed  substitutions  will  not  cause 
the  Unassumed  Contract  fees  and 
charges  currently  paid  by  existing 
Unassumed  Contract  owners  to  be 
greater  after  the  proposed  substitutions 
than  before  the  proposed  substitutions. 
Neither  UNUM  nor  First  UNUM 
currently  impose  any  restrictions  or  fees 
on  transfers  under  the  Unassumed 
Contracts,  and  neither  will  exercise  any 
right  it  may  have  under  the  Unassumed 
Contracts  to  impose  restrictions  on 
transfers  under  any  of  the  Unassumed 
Contracts  for  a  period  of  at  least  thirty 
days  following  the  proposed 
substitutions. 


Applicants' 

1.  Section 
requires  the 
unit  investm 
securities  of 
Commission 
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It  shall  be  ui 
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exercise  any 
Unassumed 


Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
requires  the  depositor  of  a  registered 
unit  investment  trust  holding  the 
securities  of  a  single  issuer  to  obtain 
Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Specifically,  Section  26(b)  states: 

'  It  shall  be  unlawful  for  any  defKisitor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy  and 
provisions  of  this  title. 

2.  Applicants  state  that  the  Proposed 
Substitution  appears  to  involve  a 
substitution  of  securities  within  the 
meaning  of  Section  26(b)  of  the  1940 
Act  and  request  that  the  Commission 
issue  an  order  pursuant  to  Section  26(b) 
of  the  1940  Act  approving  the  Proposed 
Substitution. 

3.  The  Contracts  all  provide  to  UNUM 
or  First  UNUM  the  right,  subject  to 
Commission  approval,  to  substitute 
shared  of  another  open-end 
management  investment  company  for 
shares  of  an  open-end  management 
investment  company  held  by  a 
subaccount  of  the  relevant  Account. 
Applicants  assert  that  the  prospectuses 
for  the  Unassumed  Contracts  contain 
appropriate  disclosure  of  this  right. 

4.  Applicants  assert  that,  although 
there  are  differences  in  the  objectives 
and  policies  of  the  Replaced  Funds  and 
the  Substitute  Funds,  their  objectives 
and  policies  are  sufficiently  consistent 
to  assure  that,  following  the  Proposed 
Substitution,  the  achievement  of  the 
core  investment  goals  of  the  affected 
owners  invested  in  the  Replaced  Funds 
will  not  be  frustrated. 

5.  Applicants  assert  that  the 
performance  of  the  Calvert  Social 
Balanced  Portfolio  was  lower  than  that 
of  a  comparable  securities  index  that 
had  lower  volatility  (or  risk),  and  was 
lower  than  the  median  of  its  peer  group 
(domestic  hybrid  funds)  over  the  three 
year  period  ending  June  30, 1998. 
Applicants  assert  that  the  VIP  II  Asset 
Manager  Portfolio  has,  however, 
performed  better  than  its  comparable 
securities  index  and  ranks  in  the  top 
decile  of  a  similar  peer  group  (large 
blend  equities)  over  the  three-year 
period  ending  June  30, 1998. 

6.  Applicants  assert  that  the 
performance  of  American  Century  VP 
Capital  Appreciation  was  lower  than 
that  of  a  comparable  securities  index 
that  had  lower  volatility  (or  risk),  and 
was  lower  than  the  median  of  its  peer 


group  (mid-cap  growth  equities)  over 
the  three-year  period  ending  June  30, 
1998.  Applicants  assert  that  while  the 
VIP  Growth  Portfolio  performed  below 
the  comparable  securities  index  and  the 
median  of  its  peer  group  (large  cap 
equities)  over  the  same  time  period,  its 
performance  was  better  than  that  of  the 
comparable  securities  index  and  the 
median  of  its  peer  group  for  the  one  and 
five  year  periods  ending  June  30,  1998, 
and  has  substantially  outperformed 
American  Century  VP  Capital 
Appreciation  in  1996.  1997  and  since 
the  inception  of  the  VIP  Growth 
Portfolio. 

7.  Each  Substitute  Fund  has 
performed  favorably  over  the  past  two 
years  in  comparison  to  the  Replaced 
Fund.  While  past  performance  is  not 
necessarily  indicative  of  future 
performance,  applicants  assert  that  the 
Proposed  Substitution  is  appropriate  in 
light  of  the  performance  of  the  Replaced 
Funds. 

8.  Applicants  assert  that  the  Proposed 
Substitution  would  effectively 
consolidate  the  UNUM  and  First  UNUM 
assets  of  each  Substitute  Fund  with 
those  of  the  corresponding  Replaced 
Fund,  with  the  goal  of  each  Substitute 
Fund  having  lower  future  expense  ratios 
than  the  past  expense  ratios  of  the 
Replaced  Fund.  The  VIP  II  Asset 
Manager  Portfolio  is  a  larger  Fund  and 
has  a  lower  expense  ratio  than  the 
Calvert  Social  Balanced  Portfolio. 
Moreover,  the  Calvert  Social  Balanced 
Portfolio  is  a  small  Fund,  which  has  not 
grown  significantly,  and.  Applicants 
assert,  likely  does  not  have  prospects  of 
significant  growth.  Based  on  these 
trends,  the  Applicants  believe  that  the 
VIP  n  Asset  Mcmager  Portfolio  is  Ukelier 
to  achieve  economics  of  scale  in  the 
near  and  long  term. 

9.  The  VIP  Growrth  Portfolio  is  a  larger 
fund  and  has  a  lower  expense  ratio  than 
American  Century  VP  Capital 
Appreciation.  Moreover.  Applicants 
assert  that  American  Century  VP  Capital 
Appreciation  has  diminished  in  size 
over  the  past  two  and  one-half  years, 
while  the  VIP  Growrth  Portfolio  has 
gained  in  size  over  the  past  two  and 
one-half  years.  Based  on  these  trends, 
the  Applicants  believe  that  the  WW 
Growth  Portfolio  is  likelier  to  achieve 
economies  of  scale  in  the  near  and  long 
term.  With  the  addition  of  the  UNUM 
and  First  UNUM  assets,  the  size  of  each 
Substitute  Fund  is  expected  to  further 
increase. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  Proposed 
Substitution  is  consistent  with  the 
protection  of  investors  and  the  purposi^s 


fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  98-32826  Filed  12-9-98;  8:45  am) 
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the  Chicago  Board  Options  Exchange, 
Inc.' Relating  to  the  Evaluation  of 
Trading  Crovvd  Performance 

December  2.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
23,  1998.  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  modify 
CBOE  Rule  8.60,  Evaluation  of  Trading 
Crowd  Performance,  to  provide  limited 
remedial  actions  for  members, 
individually  or  collectively  as  trading 
crowds,  who  have  failed  to  meet 
minimum  performance  standards.  The 
proposed  rule  also  modifies  procedures 
relating  to  the  administration  and 
enforcement  of  the  Rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


M5U.S.C.  78s(b)(l). 
'  17  CFR  240.196-4. 
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in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  modify 
CBOE  Rule  8.60  to  clarify  and  improve 
the  market  performance  evaluation  of 
members  and  trading  crowds  on  the 
Exchange.  The  proposed  rule  change 
accomplishes  this  by  giving  the 
appropriate  Market  Performance 
Committee  ^  ("appropriate  Committee") 
greater  procedural  flexibility  to  address 
the  issue  of  member  performance,  while 
at  the  same  time  providing  a  clearer 
description  of  the  due  process 
safeguards  that  apply  to  the  exercise  of 
the  appropriate  Committee's  authority. 

1.  Generally 

The  purpose  of  CBOE  Rule  8.60  is  to 
provide  the  appropriate  Committee  with 
a  means  to  work  with  trading  crowds 
and  individual  members  to  improve 
market  quality  and  competition  among 
members.  The  crowd  evaluation  process 
has  significantly  assisted  the 
appropriate  Committee  in  working  with 
trading  crowds  and  members  to  improve 
performance.  The  proposed  changes 
will  allow  the  appropriate  Committee  to 
take  certain  remedial  actions  after  an 
informal  meeting  with  members  or 
crowds  who  have  been  identified 
through  the  evaluations.  Currently, 
under  CBOE  Rule  8.60,  the  appropriate 
Committee  must  hold  a  formal  hearing 
to  impose  more  serious  sanctions  such 
as  (i)  suspension,  (ii)  termination  or  (iii) 
restriction  of  a  market-maker's 
registration,  appointments  to  option 
classes  or  right  to  trade  at  a  particular 
trading  station,  but  does  not  explicitly 
have  the  right  to  take  limited  remedial 
actions. 

2.  The  Proposed  Changes 

One  of  the  proposed  amendments  to 
CBOE  Rule  8.60(a)  is  to  identify  the 
Exchange  rather  than  the  appropriate 
Committee  as  the  entity  that  prepares, 
administers  and  distributes  the  results 
of  the  member  evaluation.  The  results  of 
the  member  evaluation  are  provided  by 
the  Exchange's  Market  Procedures  and 
Planning  staff  to  the  appropriate 
Committee  for  their  review.  Paragraph 
(a)  of  CBOE  Rule  8.60  is  being  amended 
to  provide  that  the  appropriate 
Committee,  in  connection  with  its 


'The  appropriate  Committee  is  the  Market 
Performance  Committee,  the  Index  Market 
Performance  Committee  or  the  Modified  Trading 
System  Appointments  Committee. 


evaluation  of  member  performance,  may 
take  into  consideration  factors  other 
than  the  four  factors  currently 
enumerated  in  the  Rule.*  To  assist  the 
Exchange  in  gathering  market 
performance  data  in  a  timely  manner, 
the  proposed  rule  change  moves 
language  from  paragraph  (c)  to 
paragraph  (a).  This  language  requires 
that  members,  persons  associated  with  a 
member,  or  member  firms  answer 
market  performance  survey  questions  by 
the  date  specified  and  to  the  best  of 
their  ability  and  knowledge.  In  addition, 
the  term  market-maker  is  being  replaced 
with  the  terms  member  or  trading  crowd 
to  provide  the  appropriate  Committee 
with  more  discretion  in  enforcing 
market  performance  standards. 

The  Exchange  is  rewording  paragraph 
(b)  of  CBOE  Rule  8.60  to  enable  the 
appropriate  Committee  to  determine 
whether  there  has  been  a  failure  to  meet 
minimum  performance  standards  based 
on  the  totality  of  factors  considered, 
including  whether  a  member  or  trading 
crowd  is  ranked  in  the  bottom  10%  of 
trading  crowds. 

The  language  in  paragraph  (c)  of 
CBOE  Rule  8.60  as  to  the  distribution  of 
a  Questionnaire  on  a  six  month  periodic 
basis  is  being  deleted.  The  Evaluation 
will  be  done  as  needed.  Paragraph  (c)  of 
CBOE  Rule  8.60  also  will  incorporate 
the  existing  language  from  paragraph 
(d).  This  incorporated  language  gives 
the  appropriate  Committee  discretion  to 
have  an  informal  meeting  with  one  or 
more  members  to  discuss  their 
performance. 

Paragraph  (d)  of  CBOE  Rule  8.60  is 
being  amended  to  clarify  that  the 
appropriate  Committee  is  authorized  to 
take  certain  remedial  actions  against  a 
member  or  trading  crowd  if  the 
appropriate  Committee  believes  that 
certain  performance  standards  are  not 
being  met.  These  remedial  actions  are  of 
a  less  serious  nature  than  those 
provided  for  in  paragraph  (a).  Paragraph 
(d)  of  CBOE  Rule  8.60  is  intended  to 
provide  the  appropriate  Committee  with 
greater  fiexibility  to  take  limited  actions 
to  improve  overall  market  performance 
in  those  cases  where  more  severe 
actions  are  not  warranted,  and  without 
incurring  the  expense  and  delay 
associated  with  a  formal  evidentiary- 
type  hearing  which  is  required  in  cases 
where  more  severe  actions  are  taken. 
The  following  measures  are  proposed  as 
limited  remedial  actions  that  the 
appropriate  Committee  may  take: 

U)  require  that  the  trading  crowd 
submit  a  business  plan  to  the  Committee 


'The  four  factors  are  (i)  quality  of  markets:  (ii) 
competition  among  market-makers:  (iii)  observance 
of  ethical  standards,  and  (iv)  administrative  factors. 


detailing  those  steps  that  the  crowd 
intends  to  take  to  improve  its 
performance; 

(2)  require  that  one  or  more  members 
execute  100%  of  their  opening 
transactions  in  that  crowd  in  person; 

(3)  restrict  crowd  members'  ability  to 
participate  on  the  Retail  Automatic 
Execution  System; 

(4)  restrict  the  eligibility  of  the  crowd 
to  be  allocated  new  option  classes  or 
other  securities; 

(5)  require  that  one  or  more  members 
attend  a  meeting  or  series  of  meetings  as 
the  Committee  shall  require  for  the 
purpose  of  education  or  improving  the 
performance  of  the  members; 

(6)  require  that  all  bookable  orders  be 
booked  if  not  executed  immediately 
upon  presentation  in  the  crowd;  or 

(7)  take  any  other  limited  remedial 
action  which  is  comparable  to  the 
foregoing. 

Paragraph  (d)  would  provide  members 
an  opportunity  to  be  heard  by  the 
appropriate  Committee,  prior  to  the 
appropriate  Committee  taking  remedial 
action. 

Paragraph  (e)  of  CBOE  Rule  8.60 
clarifies  and  expands  on  the  due  process 
requirements  to  be  fulfilled  if  the 
appropriate  Committee  deems  that  the 
actions  listed  in  paragraph  (a)  are  to  be 
imposed.  It  will  also  be  made  clear  that 
all  affected  members  will  be  provided  a 
written  decision. 

The  Exchange  is  also  amending 
Paragraph  (f)  to  provide  the  appropriate 
Committee  with  the  authority  to  impose 
the  proposed  limited  remedial  sanctions 
of  paragraph  (d)  for  members  who  fail 
to  appear  before  the  committee  when 
asked  to  do  so  under  paragraph  (c), 
without  reasonable  justification.  The 
amended  language  also  states  that  the 
appropriate  Committee  may  refer  any 
member's  failure  to  appear  to  the 
Business  Conduct  Committee. 

Finally,  the  Exchange  is  amending 
Paragraph  (g)  to  provide  that  any  actions 
taken  by  the  appropriate  Committee, 
whether  under  paragraph  (a)  or  (d),  may 
be  appealed  according  to  the  procedures 
of  Chapter  XIX  of  Exchange  Rules.  This 
change  would  have  a  member's  appeal 
go  directly  to  the  Appeals  Committee 
rather  than  the  Board  of  Directors.  This 
change  would  make  the  appeal 
procedure  consistent  with  the  appeal 
rights  of  most  other  Exchange 
committee  decisions.  Members  would 
retain  the  right  to  appeal  the  Appeals 
Committee  decision  to  the  Board. 

Interpretation  and  Policy  .01  under 
CBOE  Rule  8.60  would  be  amended  to 
provide  some  fiexibility  as  to  how  the 
appropriate  Committee  defines  whether 
a  market-maker  is  a  member  of  a  trading 
crowd.  The  proposed  rule  change  also 
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of  the  crowd 
classes  or 


makes  certain  editorial  changes  to 
clarify  CBOE  Rule  8.60  without  affecting 
its  substance. 

The  Exchange  believes  the  proposed 
hlle  change  is  consistent  with  and 
promotes  the  objectives  of  Section 
6(b)(5)  of  the  Act^  in  that  it  is  designed 
to  enhance  the  ability  of  the  appropriate 
Market  Performance  Committee  to 
regulate  standards  of  member 
performance  on  the  Exchange,  while 
providing  due  process  standards  to 
members  who  appear  before  the 
appropriate  Committee,  thereby 
promoting  just  and  equitable  principles 
of  trade  and  protecting  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

1 1  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C,  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

!  No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

'  I  Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
v«ll: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IjV.  Solicitation  of  Comments 

'  Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-46  and  should  be 
submitted  by  December  31. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-32827  Filed  12-9-98;  8:45  am] 
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Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  To  Allow  the  Chairman  of  the 
Equity  Floor  Procedure  Committee,  or 
the  Chairman's  Designee,  To  Increase 
the  Eligible  Order  Size  for  Entry  into 
RAES    ' 

December! ,  1998. 

On  August  21,  1998,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  a  proposed  rule 
change  to  permit  the  Chairman  of  the 
appropriate  Floor  Procedure  Committee 
("Committee"),  or  the  Chairman's 
designee,  to  exercise  the  authority  of  the 
Committee  to  increase  the  size  of  orders 
eligible  for  entry  into  CBOE's  Retail 
Automatic  Execution  System  ("RAES") 
in  certain  circumstances.^  The  Exchange 
amended  the  proposed  rule  change  on 
October  5,  1998.3 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


Ms  U.S.C.  78f(b)(5). 


M7CFR200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  RAES  accepts,  through  the  Exchange's  Order 
Routing  System,  small  public  customer  market  or 
marketable  limit  orders  for  automatic  execution.  An 
Exchange  marketmaker  on  RAES  is  assigned  as  the 
contraparty  to  these  trades. 

'  Letter  from  Timothy  H.  Thompson,  Director. 
Regulatory  Affairs,  CBOE,  to  Sonia  Patton. 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  September  15,  1998 
("Amendment  No.  1"). 


Register  on  October  30,  1998. ■•  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposal,  as  amended. 

Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
Exahange  Rule  6.8,  by  adding 
Interpretation  and  Policy  .05,  to  permit 
the  Chairman  of  the  Committee,  or  the 
Chairman's  designee,  to  exercise  the 
authority  of  the  Committee  to  increase 
the  size  of  orders  eligible  for  entrv'  into 
RAES  when  the  Chairman  or  his  or  her 
designee  believes  that  the  action  could 
alleviate  a  potential  backlog  of 
unexecuted  orders  where  an  options 
class  is  experiencing  a  large  influx  of 
orders.  This  decision  may  not  extend  for 
longer  than  one  trading  day.  If  the 
situation  extends  into  a  second  day,  the 
Chairman  or  his  or  her  designee  would 
have  to  make  an  independent  decision 
to  increase  the  RAES  eligible  order  size 
for  that  subsequent  day.  The  Equity 
Floor  Procedure  Committee  ("EFPC") 
will  review  any  decision  to  approve  an 
increase  for  consecutive  days.  Pursuant 
to  lis  discretion  under  Exchange  Rule 
6.8:  the  EFPC  has  established  an  eligible 
RAES  order  size  often  contracts  for 
most  equity  options  traded  on  the  fioor. 

The  EFPC  has  discovered  through 
experience  in  overseeing  the  operation 
of  RAES  in  equity  options,  however, 
that  it  is  often  beneficial  to  temporarily 
raise  the  eligible  order  size  to  the 
allowable  limit  of  twenty  contracts  in 
situations  where  a  particular  class  of 
equity  options  is  experiencing  a  large 
influx  of  orders.  By  increasing  the 
eligible  order  size,  a  large  percentage  of 
the  order  flow  can  be  filled  immediately 
at  the  Exchange's  quotes  or  at  the 
National  Best  Bid  or  Offer  ("NBBO").^ 
The  Exchange  notes  that  such  increase 
will  allow  the  trading  crowd  to 
concentrate  on  filling  the  non-RAES 
eligible  orders  in  a  more  expeditious 
manner. 

Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the'requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act^ 
and^  the  rules  and  regulations 


*  See  Exchange  Act  Release  No.  40596  (Oa.  23. 
1998).  63  FR  58434  (Oct.  30,  1998). 

'The  Commission  recently  approved  a  proposed 
rule  change  that  provides  that  in  classes  designated 
by  the  EFPC,  RAES  orders  will  be  executed  at  the 
NBBO  to  the  extent  the  NBBO  is  no  more  than  one 
tick  better  than  the  CBOE  quote.  Exchange  Act 
Release  No.  40096  (June  16.  1998),  63  FR  34209 
(June  23,  1998)  (approving  SR-CBOE-98-13). 

« 15  U.S.C.  78f(b). 
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thereunder.^  Section  6(b)  of  the  Act 
states  that  the  rules  of  an  exchange  must 
be  designed  to  faciUtate  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  Commission  beUeves  that 
permitting  the  Exchange  to  allow  the 
Chairman  of  the  Committee,  or  the 
Chairman's  designee,  to  exercise  the 
authority  of  the  Committee  to  determine 
the  size  of  orders  eUgible  for  entry  into 
RAES  will  help  to  expedite  the 
execution  of  orders  for  more  than  10 
contracts,  which  should  free  market 
makers  to  handle  more  complex  or 
larger  orders  that  are  not  RAES  eligible. 
The  Commission  believes  that  EFPC 
review  of  decisions  to  increase  the  size 
of  orders  eligible  for  entry  into  RAES  for 
consecutive  days  will  help  to  ensure 
that  the  Chairman  or  his  or  her  designee 
only  uses  the  discretion  in  those  limited 
circumstances  set  forth  in  the 
Interpretation. 

Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-98- 
37)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-32828  Filed  12-9-98;  8:45  am] 

WLUNQ  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40745;  File  Ne.  SR-NASD- 
09-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  National  Association  of 
Securities  Dealers,  Inc.  Requiring 
Certain  NASD  Memtier  Firms  To 
Participate  in  the  Integrated,  Industry- 
wide, Year  2000  Tests 

December  3, 1998. 

On  December  3, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
submitted  to  the  Securities  and 


Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act") '  and  Rule 
19b— 4  thereunder,^  Amendment  No.  1 
to  a  proposed  rule  change  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.^  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposal  and  Amendment  No.  1  thereto. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  add  a 
new  rule,  NASD  Rule  3410,  to  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  to  require 
certain  NASD  members  to  conduct  or 
participate  in  computer  tests  designed 
to  address  the  Year  2000  problem. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


3400.  CONffUTER  SYSTEMS 
3410.  Mandatary  Year  2000  Testing 

[This  rule  will  expire  automatically  on 
January  1,  2001] 

(a)  Members  of  the  Association  that 
determine  their  minimum  net  capital 
requirement  according  to  paragraphs 
(a)(2)(i)  and/or  (a)(4)  of  Securities 
Exchange  Act  Rule  15c3-l,  or  are 
registered  with  the  Securities  and 
Exchange  Commission  as  government 
securities  brokers  or  dealers  under 
Section  ISCofthe  Securities  Exchange 
Act  of  1934  must  conduct  or  participate 
in  such  testing  of  computer  systems  as 
the  Association  may  prescribe. 

(b)  Every  member  required  by  the 
Association  to  conduct  or  participate  in 
testing  of  computer  systems  shall 
provide  to  the  Association  such  reports 
relating  to  the  testing  as  the  Association 
may  prescribe. 

(c)  Every  member  of  the  Association 
that  clears  securities  transactions  on 
behalf  of  other  broker-dealers  must  take 
reasonable  measures  to  ensure  that  each 
broker-dealer  for  which  it  clears 
securities  transactions  conducts  testing 
with  such  member. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  NASD  is  proposing  to  adopt  a 
rule  that  would  establish  with  NASD's 
specific  authority  to  require  certain 
members  to  participate  in  Year  2000 
tests  and  to  require  reporting  on  the 
tests.*  The  NASD  is  proposing  that  the 
rule  will  expire  in  the  year  2001  so  that 
the  NASD  will  have  specific  authority  to 
mandate  testing  and  reporting,  as 
necessary,  to  correct  problems  that  are 
not  resolved  prior  to  January  1,  2000,  or 
to  collect  problems  that  arise  after 
January  1 ,  2000. 

On  January  1,  2000,  the  internal  date 
in  computers  should  roll-over  from  "12/ 
31/99"  to  "01/01/00."  At  that  moment, 
if  corrective  measures  have  not  been 
taken,  the  program  logic  in  the  vast 
majority  of  these  computer  systems  will 
begin  to  produce  erroneous  results 
because  the  systems  will  read  the  date 
as  beginning  in  the  year  1900  rather 
than  2000.  This  problem,  known  as  the 
"Year  2000  Problem,"  could  cause 
significant  disruption  in  the  securities 
industry.  There  are  several  stages 
involved  in  correcting  the  Year  2000 
Problem,  including:  assessing  the 
problem;  implementing  corrective 
measures;  conducting  internal,  point-to- 
point,  and  integrated  or  industry-wide 
testing;  and  establishing  contingency 
plans. 

The  testing  stage  of  correcting  the 
Year  2000  Problem  will  be  critical  to 
ensuring  that  the  markets  will  operate 
with  minimal  disruption  after  January  1, 
2000.  To  facilitate  testing  on  an 


'  In  approving  this  rule  change,  the  Conunission 
has  considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  15  U.S.C.  78c(fl. 

•15U.S.C.  78s(b)(2). 
«17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  The  initial  filing,  which  was  received  on 
October  5.  1998.  was  not  noticed  in  the  Federal 
Register. 


<The  proposed  rule  is  not  intended  to  limit  the 
NASD's  existing  authority  by  rule,  contract,  or 
otherwise,  to  mandate  testing  or  require  reports 
from  members.  For  example,  the  Nasdaq 
Workstation  II*  Subscriber  Agreement.  Section  1 
states  that  Nasdaq  agrees  to  provide  services  to  a 
subscriber  on  the  terms  and  conditions  set  forth  in 
the  agreement,  which  could  include  testing. 
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integrated,  industry-wide  basis,  the 
Securities  Industry  Association  ("SIA") 
has  undertaken  the  task  of  coordinating 
such  a  test.  Test  participants  will 
include,  among  others,  Nasdaq,  the 
exchanges,  registered  clearing 
corporations  and  depositories,  data 
processors,  and  broker-dealers.  The  first 
day  of  the  integrated,  industry-wide  test 
is  scheduled  for  March  6,  1999. ^ 

The  NASD  believes  it  is  essential  that 
the  firms  that  could  cause  the  most 
disruption  in  the  market,  if  these  firms 
have  not  corrected  the  Year  2000 
problem,  conduct  tests  of  all  of  their 
critical  computer  systems  that  relate  to 
their  different  types  of  businesses  [e.g., 
equities,  options,  government  securities, 
mortgage-backed  securities). 
Consequently,  the  NASD  is  proposing  to 
require  all  market  makers  and  clearing 
firms  to  conduct  tests  to  address  the 
Year  2000  Problem.  The  proposed  rule 
also  would  require  government 
securities  brokers  or  dealers  that  are  not 
subject  to  the  SEC's  net  capital  rule,  but 
are  NASD  members,  to  conduct  Year 
2000  tests. 

Some  firms  will  be  able  to  satisfy  at 
least  part  of  their  testing  obligations  by 
participating  in  the  SIA-coordinated  test 
or  by  tests  sponsored  by  self-regulatory 
organizations  ("SROs").  The 
Government  Securities  Clearing 
Corporation  ("GSCC")  will  test  for 
government  securities.  In  addition,  the 
Participants  Trust  Company  ("PTC") 
and  the  MBS  Clearing  Corporation 
("MBSCC")  will  test  for  mortgage- 
backed  securities.  Therefore,  portions  of 
the  members'  testing  obligations  will  be 
satisfied  by  participation  in  the  tests 
offered  by  GSCC.  PTC,  or  MBSCC. 

The  proposed  rule  would  provide 
specific  authority  to  require 
participation  in  organized,  industry- 
sponsored  tests,  and  require  "point-to- 
point"  testing  between  member  firms 
and  the  NASD  or  other  systems,  or 
internal  tests  of  member  systems.  These 
other  tests  may  be  particularly 
significant  for  smaller  market  makers 
and  clearing  firms  that  may  not  be  able 
to  participate  in  the  industry-sponsored 
tests. 

Some  members  may  be  able  to  satisfy 
their  testing  obligation  without  actually 
conducting  tests  themselves.  For 
example,  it  is  likely  that  market  makers 
that  are  not  clearing  firms  and  that  only 
use  Nasdaq  Workstation  11®  (NWII) 
terminals  for  their  market-making 
activity  will  not  be  required  to 
participate  in  mandatory  testing  because 
the  NASD  has  completed  testing  of  the 


'  The  exact  number  of  firms  that  will  be  able  to 
participate  in  the  SIA  test  has  not  been  conclusively 
determined. 


NWII  system.  Also,  members  that  use 
computer  systems  provided  by  service 
bureaus  are  not  likely  to  have  to  perform 
any  additional  tests  of  the  systems 
provided  by  the  service  bureaus  if  the 
service  bureaus  participate  in  the  SIA 
coordinated  test,  the  members  have 
conducted  point-to-point  testing  with 
their  service  bureaus,  the  service 
bureaus  have  conducted  point-to-point 
testing  with  the  NASD,  and  the  tests  do 
not  indicate  any  problems.  In  the 
circumstances  described  above,  the 
NASD  and  service  bureaus  will  act  as 
proxies  for  the  members  for  purposes  of 
compliance  with  the  rule.  Following 
approval  of  this  rule  proposal  and 
Amendment  No.  1  thereto,  the  NASD 
will  issue  a  Notice  to  Members 
describing  the  types  of  tests  that  will  be 
required  for  different  types  of  market 
makers  and  clearing  firms,  and  the  types 
of  situations  in  which  members  will  be 
able  to  satisfy  the  testing  requirement  by 
proxy. 

The  NASD  also  believes  that  test 
results  should  be  reported  to  the 
Association.  These  reports  will  enable  ■ 
the  NASD  to  identify  those  members 
that  have  not  adequately  prepared  for 
the  Year  2000  so  that  appropriate  action 
can  be  taken  to  address  these  members' 
deficiencies,  including,  for  example, 
providing  assistance  to  or  easing  the 
transition  of  business  to  other  firms. 
Accordingly,  the  proposal  would 
require  members  to  file  reports  with  the 
NASD  about  the  tests.  To  simplify  the 
reporting  requirement,  the  NASD  will 
design  a  standardized  format  firms  will 
use  to  report  to  the  NASD.  In  addition, 
to  avoid  duplicative  and  burdensome 
reporting,  the  NASD  will  coordinate  its 
reporting  requirements  with  other  SROs 
as  much  as  possible.  For  example,  the 
NASD  may  exclude  from  its  reporting 
requirement  those  firms  for  which  the 
NASD  is  not  the  designated  examining 
authority. 

The  NASD  will  issue  Notices  to 
Members  specifying  members'  reporting 
and  testing  obUgations  sufficiently  in 
advance  of  specific  events,  such  as  SIA- 
coordinated  industry-wide  tests,  that 
members  will  reasonably  be  able  to 
comply.  Regardless  of  when  such 
Notices  are  issued,  nothing  in  this  rule 
relieves  member  firms  of  their 
obligation  to  take  all  necessary  steps  so 
that  they  may  function  properly — both 
their  internal  systems  and  their  ability 
to  communicate  and  transact  business 
with  other  firms — on  and  after  Januar>' 
1,  2000. 

Further,  although  the  NASD  is  not 
proposing  to  require  all  members  of  the 
Association  (e.g.,  introducing  firms  that 
do  not  meike  markets)  to  conduct 
external  testing,  such  testing  is  a  key  ' 


element  of  Year  2000  compliance  for  all 
firms.6  Specifically,  the  NASD  still 
wants  all  member  firms  to  test  their 
computer  systems  and  take  whatever 
remadial  measures  are  necessary  to  deal 
with  Year  2000  issues.  NASD 
Regulation  staff  has  held  35  Year  2000 
seminars  in  14  cities  and  has  been  told 
by  introducing  firms  that  their  computer 
systems  are  dependent  upon,  and  in 
some  cases  provided  by,  their  clearing 
firms  and  that  cooperation  by  and 
coordination  with  the  clearing  firms  is 
necessary.  Based  on  these  comments, 
the  NASD  is  proposing  that  clearing 
firm^  must  take  reasonable  measures  to 
ensure  that  their  introducing  firms  test 
with  them.  The  NASD  expects  that 
"reasonable  measures"  in  this  context 
would  include  providing  reasonable 
notice  of  the  existence  of  tests  that  are 
scheduled  as  well  as  such  access  to  the 
systems  and  personnel  of  the  clearing 
firm  as  may  be  necessary.  The  NASD 
wants  clearing  firms  to  give  it  the  results 
of  the  tests  conducted  with  the 
introducing  firms. 

Finally,  there  is  no  more  significant 
issue  confronting  the  financial  industry 
than  the  Year  2000  Problem,  and  the 
NASD  thus  will  respond  decisively  to 
members'  failure  to  respond  to 
initiatives  designed  to  determine  their 
readiness.  The  NASD  informed 
members  that  failure  to  respond  to  the 
NASD  Year  2000  survey  could  result  in 
disciplinary  action.  Similarly, 
disciplinary  actions  have  been  and  will 
be  instituted  against  members  that  fail 
to  file  SEC  Form  BD-Y2K.  In  addition, 
meribers  will  be  subject  to  disciplinary 
action  if  they  fail  to  conduct  the 
required  tests,  fail  to  report  the  results 
of  the  tests  to  the  NASD,  or  fail  to  take 
reasonable  measures  to  ensure  that  their 
introducing  firms  have  an  opportunity 
to  te'st  with  them. 

(b)  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Exchange  Act,  which  requires, 
among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


*  Member  firms  that  choose — or  are  required — to 
participate  in  external  testing  should  recognize  that 
internal  testing  is  a  prerequisite  for  external  testing 
and  participation  in  SIA-coordinated  tests  and 
should  act  accordingly. 
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open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  the  proposed  rule  is 
necessary  to  protect  investors  and  the 
public  interest.  The  NASD  rule 
requiring  certain  members  to  conduct  or 
participate  in  Year  2000  tests,  and  to  file 
reports  about  the  tests,  will  enable 
NASD  Regulation,  those  participating  in 
the  tests,  and  others  to  evaluate  the 
readiness  of  securities  industry  for  the 
Year  2000.  The  firms  that  wrould  be 
required  to  conduct  testing  perform 
critical  functions  in  the  markets  and 
these  firms'  inability  to  perform  these 
functions  beyond  January  1,  2000  could 
cause  disruptions  in  the  markets  and 
cause  harm  to  investors. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act,  as 
amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder.  Mandating  Year  2000 
testing  and  reporting  is  consistent  with 
Section  15A(b)(6)  ^  of  the  Exchange  Act. 
Section  15A(b)(6)  of  the  Exchange  Act 
requires  that  the  NASD's  rules  be 
designed,  among  other  things,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  proposed 
rule  change  will  facilitate  the  NASD's 
efforts  to  ensure  the  securities  markets' 
continued  smooth  operation  on  and 
after  January  1,  2000. 

The  Commission  finds  good  cause  for 
approving  the  proposal  and  Amendment 


No.  1  thereto  prior  to  the  30th  day  after 
the  date  of  publication  of  notice  of  the 
filing  in  the  Federal  Register.  It  is  vital 
that  SROs  have  the  authority  to  mandate 
that  their  member  firms  participate  in 
Year  2000  testing  and  that  they  report 
test  results  (and  other  Year  2000 
information)  to  their  SRO's.  The 
proposed  rule  change  will  help  the 
NASD  participate  in  coordinating 
industry-wide  and  other  testing.  This,  in 
turn,  will  help  ensure  that  the  SIA's 
tests  and  the  NASD's  Year  2000  efforts 
are  successful.  The  proposed  rule 
change  will  also  help  the  NASD  work 
with  its  member  firms,  the  SLA,  and 
other  SROs  to  minimize  any  possible 
disruptions  the  Year  2000  may  jcause. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  31,  1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act.s 
that  the  proposal,  SR-NASD-98-75, 
including  Amendment  No.  1  thereto,  be 
and  hereby  is  approved  on  an 
accelerated  basis. ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 'o 


'  15  U.S.C.  78o-3(b)(6). 


»15  U.S.C.  78s(b)(2). 

»In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f}. 

"'17CFR200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-32825  Filed  12-9-98;  8:45  am] 

BILUNQ  COOC  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW,  Suite  5000.  Washington,  DC. 
20416.  Phone  Number:  202-205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Supplemental  Loan  Guarantee 
Agreement". 

Type  of  Request:  New  Collection. 

Form  No.:  SB  A  Form  1918. 

Description  of  Respondents:  SBA 
Express  Lenders. 

Annual  Responses:  200. 

Annual  Burden:  50. 

Title:  "SBA  Express  Borrower 
Information". 

Type  of  Request:  New  Collection. 

Form  No.:  SBA  Form  1919. 

Description  of  Respondents: 
Proprietor,  Partner.  Holder  with  20%  or 
more  voting  stock  of  a  corporate. 

Annual  Responses:  12,000. 

Annual  Burden:  1,000. 

Title:  "Request  for  SBA  Express  Loan 
Number". 

Type  of  Request:  New  Collection. 

Form  No.:  SBA  Form  1920. 

Description  of  Respondents:  SBA 
Express  Lenders. 

Annual  Responses:  10,000. 

Annual  Burden:  833. 

Title:  "Lender  Checklist  for  PLP/SBA 
Express,  Notification  and  Request". 

Type  of  Request:  New  Collection. 

Form  No.:  SBA  Form  2091. 

Description  of  Respondents:  SBA 
Express  Lenders. 

Annual  Responses:  10,000. 

Annual  Burden:  833. 

Title:  "EUgibility  Information 
Required  for  SBA  Express  Submission". 

Type  of  Request:  New  Collection. 

Form  No.:  SBA  Form  2092. 

Description  of  Respondents:  SBA 
Express  Lenders. 

Annual  Responses:  10,000. 


Jacqueline  K. 

Chief,  Admin 
(FR  Doc.  9»-; 
MLUNQCOOEI 
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ISTRATION 


Annual  Burden:  2,500. 

Title:  "Supplemental  Information  for 
PLP/SBA,  Express  Processing". 

Type  o/fleguerf;  New  Collection. 

Form  No:  SBA  Form  2093. 

Description  of  Respondents:  SBA 
Express  Lenders. 

Annual  Responses:  10,000. 
'  Annual  Burden:  2,500. 

Comments:  Send  all  comments 
regarding  these  information  collections 
to,  Charles  Thomas,  Financial  Analyst, 
Pilot  Operations  Branch,  Office  of 
Financial  Assistance,  Small  Business 
Administration,  409  3rd  Street  SW, 
Suite  8300,  Washington,  DC  20416. 
Phone  No.:  202-205-6656. 

Send  comments  regarding  whether 
these  information  collections  are 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  acciuacy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  these  estimates,  and  ways  to 
enhance  the  quaUty. 
lacqualiiM  K.  White, 

Chief,  Administrative  Information  Bmnch. 
|FR  Doc.  95-32761  Filed  12-9-98;  8:45  am] 
BKXMQ  COK  HHS-ei-P 


SMALL  BUSINESS  ADIflNISTRATION 
[Dedaralton  of  Disaster  #314^ 
Stale  of  Kansas;  Amendment  «3 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  Coimties  of 
Johnson,  Leavenworth,  Marion,  and 
Wyandotte  in  the  State  of  Kansas  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  beginning  on 
October  30, 1998  and  continuing 
through  November  15, 1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Atchison,  Dickinson,  and 
Saline  Coimties  in  the  State  of  Kansas, 
and  Cass.  Clay,  Jackson,  and  Platte 
Coimties  in  the  State  of  Missouri.  Any 
counties  contiguous  to  the  above-named 
primary  coimties  and  not  listed  herein 
have  been  previously  declared. 

The  number  for  economic  injury  in 
the  State  of  Missouri  is  9A5800. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
appUcations  for  physical  damage  is 
January  4, 1999  and  for  economic  injury 
the  termination  date  is  August  5, 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  December  2, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  98-32760  Filed  12-9-98;  8:45  am] 

BHJJNQ  CODE  M2S-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

World  Trade  Organization  (WTO) 

AGENCY:  OfBce  of  the  United  States 
Trade  Representative. 
ACTION:  Sohdtation  of  Public  Comment 
Regarding  U.S.  Preparations  for 
Multilateral  Negotiations  on 
Government  Procurement  Issues. 

summary:  The  Trade  PoUcy  Staff 
Committee  (TPSC)  is  providing  notice  of 
the  U.S.  intention  to  develop  proposals 
and  positions  related  to  negotiations  on 
government  procurement  issues  under 
the  auspices  of  the  World  Trade 
Organization  (WTO).  The  Committee  of 
Participants  of  the  WTO  Government 
Procurement  Agreement  (GPA)  are 
engaged  in  negotiations  on  the  potential 
improvement  of  that  Agreement,  as 
provided  for  in  Article  XXrV.7(b)  of  that 
Agreement.  The  current  text  of  the  GPA 
is  available  on  the  WTO  world  wide 
web  site,  at  www.wto.org/wto/govt/ 
agreem.htm.  Currently,  there  are  26 
participants  in  the  GPA  (see  the 
supplementary  information,  below). 

As  previously  noted  in  section  fV  of 
the  TPSC's  August  19, 1998  notice  of 
preparations  for  the  third  Ministerial 
Conference  of  the'  WTO  (Federal 
Registn*,  Volume  63,  number  160,  pages 
44500-44502),  the  TPSC  is  also 
developing  proposals  and  positions 
related  to  WTO  consultations  and 
negotiations  on  transparency  in 
government  procurement  under  the 
ongoing  WTO  work  program  agreed  at 
the  December  1996  WTO  Ministerial 
Conference  in  Singapore. 

The  TPSC  invites  public  comment 
regarding  the  development  of  the 
agenda,  scope,  content  and  timetables 
for  these  negotiations.  The 
Administration  seeks  views  on  the 
broadest  possible  range  of  issues  for 
consideration,  including  the  content  of 
international  rules  relating  to 
government  procurement  and  specific 
U.S.  market  access  interests.  The 
deadline  for  written  comments  is 
Friday,  January  15, 1999. 

Decisions  on  the  potential 
improvement  of  the  GPA  will  be  based 
on  consensus  among  the  26  participants 
to  the  Agreement.  Decisions  related  to 
the  development  of  a  potential  WTO 
Agreement  on  Transparency  in 


Government  Procurement  will  be  based 
on  consensus  among  WTO  Members. 
This  sohdtation  is  intended  to  fadUtate 
thf(  Administration's  preparation  of  U.S. 
proposals  and  positions  for  these 
negotiations,  and  acceptance  of  such 
proposals  by  partidpants. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  on  the  provision  of 
pubUc  comments,  contad  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3475. 
For  questions  relating  to  the  substance 
of  WTO  negotiations  on  transparency  in 
government  procurement  or  of 
negotiations  on  the  improvement  of  the 
GPA,  contad  John  Ellis,  Diredor  for 
Government  Procurement,  at  202/395- 
3063. 


SUPPt.EMENTARY  MFORMATKM: 

I.  The  WTO  Working  Group  on 
Tran^arency  in  Government 
Procurement 

At  the  December  1996  WTO 
Ministerial  Conference  in  Singapore, 
WTO  members  agreed  to  "establish  a 
working  group  to  condud  a  study  on 
transparency  in  government 
procurement  practices,  taking  into 
accoimt  national  poUdes,  and,  based  on 
this  study,  to  develop  elements  for 
inclusion  in  an  appropriate  agreement" 
Taking  into  account  the  significant 
progress  that  has  been  made  to  date  in 
the  study  phase  of  the  Working  Group's 
mandate,  the  trade  ministers  of  the 
United  States,  the  European  Union, 
Japan,  and  Canada  have  called  for  the 
conclusion  of  a  WTO  agreement  on 
transparency  in  government  by  the  time 
of  the  Third  WTO  Ministerial 
Conference,  scheduled  for  late  1999  in 
the  United  States. 

n.  The  WTO  GoTemment  Procurement 
Agreement  ((7  A) 

The  GPA.  which  entered  into  force  on 
January  1. 1996,  is  a  "plurilateral" 
agreement  included  in  Annex  4  to  the 
WTO  Agreement  As  such,  it  is  not  part 
of  the  WTO  "single  undertaking"  and  its 
Membership  is  limited  to  WTO 
Members  that  specifically  signed  it  in 
Marrakesh  or  that  subsequently  accede 
to  it.  The  GPA's  current  Membership 
indude  the  United  States,  the  member 
states  of  the  European  Union  (Austria, 
Belgium.  Denmark,  Finland,  France, 
Germany,  Ckeece,  Ireland,  Italy, 
Liechtenstein,  Luxembourg, 
Netherlands,  Portugal,  Spain,  Sweden, 
United  Kingdom),  the  Kingdom  of  the 
Netherlands  with  resped  to  Aruba, 
Canada,  Hong  Kong  China,  Israel,  Japan, 
the  Repubhc  of  Korea,  Norway, 
Singapore,  and  Switzerland.  Iceland, 
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Panama  and  Chinese  Taipei  are  in  the 
process  of  negotiating  accession.  Under 
their  protocols  of  accession  to  the  WTO, 
Bulgaria,  Mongolia  and  Slovenia  have 
committed  to  join  the  GPA. 

The  GPA  is  the  successor  to  the  first 
international  Agreement  on  Government 
Procurement,  also  known  as  the 
Government  Procurement  Code,  which 
was  negotiated  during  the  1975-1979 
Tokyo  Round  and  entered  into  effect  on 
January  1.  1981.  the  GPA  made 
important  improvements  to  the  Code, 
including  prohibition  on  the  use  of 
offsets  (unless  specifically  provided  for 
in  the  GPA  annex)  and  a  requirement 
that  each  Party  establish  independent 
review  bodies  to  rule  on  bid  challenges. 
The  GPA  also  provided  significantly 
greater  market  access  coverage, 
including  the  addition  of  commitments 
relating  to  a  wide  range  of  service 
sectors  and  the  inclusion  of  sub-central 
(i.e.,  state)  governments  and 
government-owned  enterprises.  State 
procurement  entities  of  37  U.S.  states 
are  currently  covered  by  the  GPA. 

The  WTO  Secretariat  estimates  that 
the  value  of  government  procurement 
opportunities  covered  under  the  GPA 
exceeds  $400  billion  annually.  The 
export  opportunities  for  U.S.  products 
and  services  are  immense,  ranging  from 
basic  agricultural  and  other 
commodities  to  sophisticated  services 
and  manufactured  goods  and 
technologies. 

To  ensure  that  the  rules  of  GPA 
remain  up  to  date  and  to  maintain 
progress  in  creating  new  trade 
opportunities  in  this  area,  Article 
XXrv.7  of  the  GPA  specifically  called 
for  renewed  negotiations  within  three 
years  of  the  entry  into  force  of  the 
Agreement,  i.e.,  by  January  1,  1999. 
Many  current  GPA  participants  view 
these  negotiations  as  an  opportunity  to 
simplify  the  Agreement  ir;  a  way  that 
will  maJce  it  more  accessible  to  a  wider 
range  of  international  participants. 

A.  Modalities  for  Negotiations 
At  its  June  1998  meeting,  the 
Committee  of  GPA  Participants  agreed 
to  proceed  with  the  negotiations  called 
for  under  Article  XXIV. 7  on  the 
following  basis: 

(1)  The  Committee  will  aim  to 
complete  negotiations  on  the 
simplification  and  improvement  of  the 
Agreement  by  the  third  WTO 
Ministerial  at  the  end  of  1999,  with  a 
view,  in  particular,  to  increasing  the 
attractiveness  of  the  Agreement  to  new 
members;  and 

(2)  The  Committee  will,  in  parallel, 
continue  work  on  the  removal  of 
discriminatory  measures  and  practices 
incorporated  in  the  individual  members' 


annexes  to  the  Agreement  and  on  the 
expansion  of  the  market  access 
coverage. 

The  Committee  agreed  that 
Participants'  formal  proposals  on  the 
simplification  and  improvement  of  the 
Agreement  should  be  submitted  to  the 
Committee  no  later  than  April  1999. 

B.  Substantive  Issues 

Issues  for  the  review  process  that  have 
been  highlighted  to  date  by  GPA 
participants,  and  on  which  public 
comment  is  solicited,  include: 

(1)  Whether  the  text  of  the  GPA 
should  be  re-organized  or  simplified  in 
order  to  make  the  Agreement  more 
understandable  to  officials  responsible 
for  its  implementation,  while 
maintaining  its  effectiveness  in  ensuring 
open  and  competitive  procurement 
procedures; 

(2)  Whether  the  Agreement  should  be 
updated  to  accommodate  electronic 
communications  and  other  emerging 
technologies  used  in  modem 
procurement  systems,  while  ensuring 
equitable  access  for  potential  suppliers 
with  different  technological  capabilities; 

(3)  Whether  the  use  of  electronic 
communications  and  other  emerging 
technologies  allows  for  greater 
fiexibility  in  the  minimum  time  periods 
for  submission  of  bids  estabUshed  under 
the  Agreement,  while  ensuring  that  all 
international  bidders  have  adequate 
time  to  participate; 

(4)  Whether  the  GPA's  statistical 
reporting  requirements  can  be 
simplified,  while  preserving 
participants'  ability  to  effectively 
monitor  implementation  of  the 
Agreement; 

(5)  Whether  there  should  be  greater 
flexibility  for  developing  country 
participants  in  implementing  GPA 
requirements  and  whether  GPA  * 
participants'  procuring  entities  should 
be  more  fiexible  in  assessing  developing 
country  suppliers'  bids  on  covered 
procurements; 

(6)  Whether  specific  conditions  and 
exceptions  to  GPA  participants'  current 
market  access  commitments  (in 
Appendix  1  to  the  Agreement)  should 
be  removed  in  order  to  provide  more 
uniform  and  understandable  GPA 
market  access  coverage;  and 

(7)  Whether  GPA  participants'  market 
access  commitments  should  be 
expanded  to  cover  additional  goods  and 
service  sectors  and  additional  central 
and  sub-central  government  entities. 

In  the  context  of  the  GPA  review 
process,  the  TPSC  also  seeks  public 
comments  on: 

(1)  Any  specific  GPA-participant 
procurement  entities  or  markets  not 
currently  covered  by  the  Agreement 


which,  if  covered,  might  be  expected  to 
offer  significant  new  trade  opportunities 
for  U.S.  suppliers  and  workers;  and 

(2)  Any  policies  or  practices  of  GPA 
participants  or  covered  procuring 
entities  which  unfairly  restrict  U.S. 
suppliers'  ability  to  participate  in 
procurements  covered  by  the 
Agreement,  including  discriminatory 
technical  requirements  and  offset 
measures  such  as  those  listed  in  the 
footnote  to  Article  XVI  of  the  GPA. 

Public  Comments  Requested 

The  TPSC  invites  wnritten  comments 
on  U.S.  objectives  with  respect  to  the 
various  categories  of  issues  identified 
above,  including  the  agenda,  scope, 
content  and  timetables  for  work  and 
negotiations.  Comments  submitted 
should  clearly  indicate  the  category  or 
categories  of  issues  outlined  in  the 
submission. 

Submission  of  Written  Conmients 

Those  persons  wishing  to  submit 
written  comments  should  provide  ten 
(10)  copies  (in  English)  no  later  than 
January  15.  1999,  to  Gloria  Blue, 
Executive  Secretary.  Trade  Policy  Staff 
Committee.  Office  of  the  United  States 
Trade  Representative.  Room  122,  600 
17th  Street  Northwest.  Washington. 
D.C.,  20508.  Comments  should  state 
clearly  the  position  taken  and  should 
describe  the  specific  information 
supporting  that  information. 

If  the  submission  contains  business 
confidential  information,  ten  copies  of  a 
confidential  version,  and  ten  copies  of 
a  public  version  that  does  not  contain 
confidential  information,  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential." 

Written  comments  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
Room  101,  Office  of  the  United  States 
Trade  Representative.  600  17th  Street 
NW,  Washington.  DC.  An  appointment 
to  review  the  file  may  be  made  by 
calling  Brenda  Webb  at  (202)  395-6186. 
The  Reading  Room  is  open  to  the  public 
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or   non- 


from  9:30  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.  Monday  through  Friday. 

Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  98-32862  Filed  12-9-98;  8:45  am) 

BILUNQ  CODE  3190-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD0&-98-072] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

agency:  Coast  Guard,  CHDT. 
ACTION:  Notice  of  charter  renewal. 

summary:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee 
(HOGANSAC)  to  remain  in  effect  for  a 
period  of  two  years  from  October  1, 
1998,  until  October  1,  2000. 
HOGANSAC  is  a  federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  1.  Its  purpose  is  to  provide 
consultation  and  advice  on  matters 
relating  to  the  transit  of  vessels  and 
products  to  and  from  Galveston  Bay, 
Texas,  and  the  ports  of  Galveston,  Texas 
City  and  Houston. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  D.  Gusman,  Executive 
EHrector  of  HOGANSAC,  telephone 
(713)  671-5199,  or  Commander  Paula 
Carroll,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 

Dated:  Novemtwr  19, 1998. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[PR  Doc.  98-32819  Filed  12-9-98;  8:45  am) 
BILUNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Baltimore  County,  MD 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Baltimore  County,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  K.  Frick,  Jr.  Assistant 
Division  Administrator,  Federal 
Highway  Administration,  The  Rotunda 


Suite  220,  711  West  40th  Street, 
Baltimore,  Maryland  21211,  Telephone: 
(410) 962-4342. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  State  Highway 
Administration,  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  provide  improved 
highway  access  to  the  Middle  River 
Employment  Center  (MREC)  in 
Baltimore  County,  Maryland.  The 
Middle  River  Employment  Center  is  a 
designated  growth  area  within 
Baltimore  County  intended  for 
industrial  and  commercial 
development.  The  undeveloped 
portions  of  the  MREC  are  not  accessible 
at  present.  A  roadway  to  access  these 
properties  is  needed  in  order  for  the 
planned  development  of  these 
properties  to  occur.  The  proposed 
roadway  will  provide  more  direct  access 
to  interstate  commerce  routes, 
promoting  the  economic  growth  of  the 
existing  businesses  within  the  MREC. 

A  full  range  of  alternates,  which 
address  the  need  to  improve  access  to 
the  MREC  while  minimizing  impacts  to 
environmental  resources,  are  being 
considered.  The  project  limits  are  from 
existing  MD  43  and  US  40  to  MD  150, 
a  distance  of  approximately  three  miles. 
Alternatives  which  have  been  retained 
for  detailed  study  include  a  no-build 
alternative,  as  well  as  several  build 
alternatives,  all  proposing  a  four-lane, 
partially  access  controlled  roadway  on 
new  location.  Modifications  and 
improvements  to  the  existing  roadway 
network  were  initially  considered. 
However,  these  improvements  were 
unable  to  provide  the  access  necessary 
to  adequately  promote  the  development 
of  the  MREC  without  extensive 
residential  relocations  and  impacts  to 
community  facilities. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  and  citizen  groups  who 
have  previously  expressed  or  are  known 
to  have  an  interest  in  this  proposal.  It  is 
anticipated  that  a  Public  Hearing  will  be 
held  in  the  Spring  of  1999.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  a  Public 
Hearing.  Public  notice  will  be  given  of 
the  availability  of  the  Draft  EIS  for 
review  and  of  the  time  and  place  of  this 
hearing.  An  Alternates  Public  Workshop 
was  held  in  June  1998. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestion  are 
invited  from  all  interested  parties. 


Comments  or  questions  concerning 
these  proposed  actions  and  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research 
Planning  and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  December  4, 1998. 
George  K.  Frick,  )r.. 

Assistant  Division  Administrator,  Baltimore, 
Maryland. 
|FR  Doc.  98-32856  Filed  12-9-98;  8:45  am] 

BILLMG  COOe  4t1fr-23-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Bernalillo  County,  NM 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  a  revision 
to  file  project  boundaries  of  the  Gibson 
East  Transportation  Corridor  Study.  The 
western  terminus  of  this  project  has 
been  changed  from  Interstate  25  to 
Louisiana  Boulevard  and  the  eastern 
terminus  has  been  changed  from 
Interstate  40  to  Central  Avenue.  The 
original  corridor  was  12.9  kilometers  or 
8.0  miles  in  length.  The  revised  corridor 
is  6.1  kilometers  or  3.8  miles  in  length. 
This  revision  represents  logical  termini 
for  the  proposed  improvements  since  it 
basically  connects  the  existing  segment 
from  Interstate  25  to  Louisiana 
Boulevard  with  the  existing  segment 
from  Central  Avenue  to  Interstate  40.  An 
Environmental  Impact  Statement  will  be 
prejDared  for  the  proposed 
transportation  project  in  Bernalillo 
County. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  D.  Rawlings,  Environmental 
Speciahst,  Federal  Highway 
Administration,  604  W.  San  Mateo 
Road,  Santa  Fe,  New  Mexico  87505, 
Telephone:  (505)  820-2027. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access:  An  electronic  copy 
of  this  document  may  be  downloaded 
using  a  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Federal  Register's  home  page  at:  http:// 
www/nara/gov./fedreg  and  the 
Government  Printing  Offices  database 
at:  http//www.access.gpo.gov/nara 
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Background:  On  March  5,  1997,  at  63 
FR  10109.  the  FHWA  issued  a  notice  of 
intent  that  an  environmental  impact 
statement  would  be  prepared  for 
proposed  improvements  to  Gibson 
Boulevard  in  Bernalillo  County,  New 
Mexico.  The  project  termini  were 
identified  as  Interstate  25  on  the  west 
and  Interstate  40  on  the  east,  a  corridor 
of  12.9  kilometers  or  8.0  miles  in  length. 

The  notice  published  today  revises 
the  1997  notice  of  intent  by  revising  the 
project  termini.  The  western  terminus  of 
the  project  has  been  changed  from 
Interstate  25  to  Louisiana  Boulevard. 
The  eastern  terminus  has  been  changed 
from  Interstate  40  to  Central  Avenue. 
The  revised  corridor  is  6.1  kilometers  or 
3.8  miles  in  length.  This  revision 
represents  logical  termini  for  the 
proposed  improvements  since  it 
basically  connects  the  existing  segment 
from  Interstate  25  to  Louisiana 
Boulevard  with  the  existing  segment 
from  Central  Avenue  to  Interstate  40. 
A  corridor  Analysis  Report  which 
constitutes  the  major  investment  study 
for  the  corridor  was  prepared  by  the 
City  of  Albuquerque.  Based  on  that 
report  and  extensive  agency  and  public 
input  received  through  numerous 
outreach  efforts,  the  Urban 
Transportation  Planning  Policy  Board  of 
the  Middle  Rio  Grande  Council  of 
Governments  (UTPPB),  the  designated 
Metropolitan  Planning  Organization  for 
the  Albuquerque,  New  Mexico  urban 
area  concluded  by  resolution  that  the 
preferred  transportation  investment 
strategy  for  the  Gibson  Boulevard 
corridor  from  Interstate  25  to  Interstate 
40  will  include:  An  access  controlled 
arterial  roadway  that  will  have 
provision  for  automobiles,  bus  transit, 
and  bicycles;  Off-street  bicycle  transit, 
and  pedestrian  faciHties;  and  Other  as 
yet  unidentified  high  capacity  transit 
strategies  such  as  Hght  rail,  dedicated 
busways,  or  expressbus  service  for  the 
portion  of  the  corridor  between  1-25  and 
Eubank  Boulevard.  In  addition,  the 
UTPPB  recommended  that  only  the 
portion  of  the  Gibson  Corridor  between 
Louisiana  Boulevard  and  Central 
Avenue  be  advanced  for  detailed 
analysis  and  environmental  clearance. 
The  FHWA,  in  cooperation  with  the 
Department  of  the  Air  Force,  New 
Mexico  State  Highway  and 
Transportation  Department  and  the  City 
of  Albuquerque  is  preparing  an 
Environmental  Impact  Statement  for 
proposed  improvements  in  the  Gibson 
Corridor  between  Louisiana  Boulevard 
and  Central  Avenue. 

The  draft  EIA  will  consider  the 
preferred  transportation  investment 
strategy  and  the  No-Build  Alternative. 
The  draft  EIS  will  be  available  for  public 


and  agency  review,  and  a  public  hearing 
will  be  held  to  receive  comments. 
Public  notice  will  be  given  as  to  the 
time  and  place  of  the  pubhc  hearing. 
Comments  and/ or  suggestions  from  all 
interested  parties  are  requested  to 
ensure  that  the  full  range  of  all  issues 
are  identified  and  reviewed.  Comments 
or  questions  concerning  this  proposed 
action  and/or  its  EIS  should  be  directed 
to  the  FHWA  at  the  address  listed 
previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  and  23  U.S.C. 
315;  49  CFR  1.48  apply  to  this  program) 

Issued  on:  November  30, 1998. 
Gregory  D.  Rawlings, 

Environmental  Specialist,  Santa  Fe.  New 
Mexico. 

[FR  Doc.  98-32850  Filed  12-9-98;  8:45  am) 

BiLUNQ  CODE  4aiO-22-M 


DEPARTMENT  OF  TRANSPORTATION 

FTA  Fiscal  Year  1999  Apportionments, 
Allocations  and  Program  Infomiation; 
Notice  of  Correction 

agency:  Federal  Transit  Administration. 
DOT. 

ACTION:  Correction. 


SUMMARY:  This  notice  corrects  the 
Department  of  Transportation.  Federal 
Transit  Administration  Notice  entitled 
1999  Apportionments.  Allocations  and 
Program  Information,  printed  in  the 
Federal  Register  on  November  6,  1998: 

On  page  60058,  third  column.  Section 
F.  Fiscal  Year  1999  Operating 
Assistance,  the  last  paragraph  should 
read:  "The  Omnibus  Appropriations  Act 
amended  Section  3027  of  TEA-21 
(which  in  turn  amended  49  U.S.C.  5336 
regarding  use  of  operating  assistance  in 
large  urbanized  areas)  to  allow  transit 
providers  of  services  to  the  elderly  and 
disabled  that  operate  20  or  fewer 
vehicles  and  are  located  in  urbanized 
areas  with  a  population  of  a  least 
200,000  to  use  Federal  funds  to  finance 
the  operating  costs  of  equipment  and 
facilities  used  by  the  transit  provider  in 
providing  mass  transit  services  to 
elderly  persons  and  persons  with 
disabilities,  providing  that  such 
assistance  to  all  entities  should  not 
exceed  $1,000,000  annually."  The 
November  6,  1998,  notice  mistakenly 
read  $1,000,000,000  rather  than 
$1,000,000  in  the  last  fine. 


Issued  on:  December  7. 1998. 
Gordon  J.  Linton. 

Administrator. 

[FR  Doc.  98-32899  Filed  12-9-98;  8:45  ami 

BILUNQ  CODE  4910-67-M 


UNITED  ST/I 
AGENCY 


DEPARTMENT  OF  THE  TREASURY 

Commission  To  Study  Capital 
Budgeting  (Advisory  Commission  to 
the  President  of  the  United  States) 

action:  Notice  of  meeting. 


SUMMARY:  The  agenda  for  the  next 
meeting  on  Friday,  December  18,  1998, 
of  the  Commission  to  Study  Capital 
Budgeting  includes  the  review  and 
discussion  of  the  third  draft  of  its  final 
report.  The  final  report  on  capital 
budgeting  is  scheduled  for  release  in 
January  1999.  Meetings  are  open  to  the 
public.  Limited  seating  capacity  is 
available. 

Date,  Time  and  Place  of  the  Next 
Conunission  Meeting 

December  18,  1998.  9:00  a.m.  to  5:00 
p.m. 

White  House  Conference  Center, 
Truman  Room  (9:00  a.m.  to  Noon). 
Lincoln  Room  (Noon  to  5:00  p.m.). 
726  Jackson  Place,  NW,  Washington, 
DC  20503 

The  Commission  is  seeking  all  views 
on  capital  budgeting.  Interested  parties 
may  submit  their  views  to: 

Dick  Emery,  Executive  Director, 
President's  Commission  to  Study 
Capital  Budgeting,  Old  Executive 
Office  Building  (Room  258), 
Washington,  DC  20503 

Voice:  (202)  395-4630 
Fax:(202)395-6170 

E-Mail:  capital budget@omb.eop.gov 

Website:  http://www.whitehouse.gov/ 
WH/EOP/OMB/PCSCB/ 

Please  check  the  Commission-Website 
for  notice  to  cancel  or  change  the  date 
of  the  Commission  meeting,  time  of 
meeting,  or  venue. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
William  Dinkelacker,  Ph.D.,  Designated 
Federal  Official,  Room  4456,  Main 
Treasury,  Washington,  DC  20220 
Voice:  (202)  622-1285 
Fax:  (202)  622-1294 
E-Mail: 

william.dinkelacker@treas.sprint.com 
Angel  E.  Ray, 

Committee  Management  Officer. 

[FR  Doc.  98-32805  Filed  12-9-98;  8:45  am) 
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^98;  8:45  am) 


77.  to  5:00 


UNITED  STATES  INFORMATION 
AGENCY 

Training  Programs  in  Central  and 
Eastern  Europe;  Notice:  Request  for 
Proposals 

SUMMARY:  The  Office  of  Citizen 
Exchange  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  U.S.  public  and 
private  non-profit  organizations  meeting 
the  provision  described  in  IRS 
regulation  26  CFR  1.501(C)  may  submit 
proposals  to  develop  training  programs. 
Grants  are  submit  to  the  availability  of 
funds. 

Program  Information 

Overview 

USIA  is  interested  in  proposals  that 
encourage  the  growth  of  democratic 
institutions  in  Albania,  Bosnia, 
Bulgaria,  Croatia,  Czech  Republic, 
Estonia,  Hungary,  Latvia,  Lithuania, 
Macedonia,  Poland,  Romania,  Serbia, 
Slovakia,  and  Slovenia.  Exchanges  and 
training  programs  supported  by  Office 
of  Citizen  Exchanges  institutional  grants 
should  operate  at  two  levels:  they 
should  enhance  institutional 
relationships,  and  they  should  offer 
practical  information  to  individuals  to 
assist  them  with  their  professional 
responsibility.  Strong  proposals  usually 
have  the  following  characteristics;  an 
existing  partner  relationship  between  an 
American  organization  and  an  in- 
country  institution  in  one  of  the 
countries  targeted  in  this 
announcement;  a  proven  track  record  of 
conducting  program  activity;  cost- 
sharing  from  American  or  in-country 
sources,  including  donations  of  air  fares, 
hotel  and/or  housing  costs;  experienced 
staff  with  language  facility;  and  a  clear, 
convincing  plan  showing  how 
permanent  results  and  continuing 
activity  will  be  implemented  as  a  result 
of  the  activity  funded  by  the  grant.  USIA 
wants  to  see  tangible  forms  of  time  and 
money  contributed  to  the  project  by  the 
prospective  American  and  Central/ 
Eastern  European  grantee  institutions, 
as  well  as  funding  from  third  party 
sources. 

:  Unless  otherwise  specified  below, 
project  activities  may  include: 
internships;  study  tours;  short-term 
training;  consultations;  and  extended, 
intensive  workshops  taking  place  as  a 
two-way  exchange  in  the  United  States 
and  in  Albania,  Bosnia,  Bulgaria, 
Croatia,  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Macedonia, 
Poland,  Romania,  Serbia,  Slovakia,  and 
Slovenia.  Proposals  should  reflect  the 


applicants'  understanding  of  the 
political,  economic,  and  social 
environment  in  which  the  program 
activity  will  take  place.  Program  designs 
based  on  a  one-way  exchange  will  be 
considered  under  circumstances  where 
the  proposal  outlines  an  exceptional 
program. 

USIA  is  interested  in  proposals  whose 
designs  take  into  account  the  need  for 
ongoing  sharing  of  information,  training 
and  concrete  plans  for  self- 
sustainability.  Examples  include: 
support  for  training  centers  in  the  target 
countries;  plans  to  create  professional 
networks  or  professional  associations  to 
share  information;  establishing  ongoing 
Internet  communication;  and/or  "train 
the  trainers"  models. 

USIA  recommends  that  programs  with 
a  U.S.  component  include  letters  of 
commitment  from  host  institutions, 
even  if  tentative.  Letters  of  commitment 
from  any  in-country  partners  should 
also  be  provided.  Applicants  are 
strongly  encouraged  to  consult  with 
USIS  offices  regarding  program  content 
and  partner  institutions  before 
submitting  proposals.  Award-receiving 
applicants  will  be  expected  to  maintain 
contact  with  the  USIS  post{s) 
throughout  the  grant  period. 

USIA  will  consider  proposals  that 
respond  to  the  following  country- 
specific  topics  for  the  countries  listed 
below.  Themes  have  been  developed  in 
consultation  with  the  Central  and 
Eastern  European  USIS  offices  and 
USIA's  Office  of  Eastern  European  and 
NIS  Affairs. 

For  the  following  project,  priority  will 
be  given  to  single  country  proposals; 
however,  proposals  for  projects  in  both 
Bosnia  and  Serbia  will  also  be 
considered.  A  total  of  $500,000  has  been 
set  aside  for  both  countries.  $200,000  is 
for  Bosnia.  $300,000  is  for  Serbia,  out  of 
which  $100,000  is  designated  for 
activities  in  Kosovo. 

1.  For  Bosnia  and  Serbia 

INTERNET  training  for  journalists. 

The  goal  of  this  project  is  to  create 
Internet  access  in  newsrooms  of  major 
media  outlets  (both  print  and  broadcast) 
and  to  provide  training  from  a  U.S. 
expert  or  experts  on  how  to  include 
Internet-based  information  in  local 
reporting.  The  program  should  include 
training  on  how  to  set  up  Web  sites  for 
newspapers  and  broadcast  outlets.  The 
U.S.  team  could  also  work  with 
interested  broadcasters  to  develop 
public-service  programs  on  the  Internet. 
The  project  budget  may  include  costs  to 
cover  equipment  purchases  and  Internet 
access,  if  necessary. 


For  the  following  project,  priority  will 
be  given  to  proposals  in  the  range  of 
$160,000  to  $210,000. 

1.  For  Bosnia,  Bulgaria,  Macedonia,  and 
Serbia  Media  Internships.  Applicants 
must  submit  proposals  that  include  all 
of  the  countries  listed  above. 

The  development  of  a  free  and  open 
media  has  been  described  as 
fundamental  in  the  development  of 
derpocratic  societies  in  Central  and 
Eastern  Europe.  USIA  is  looking  for 
proposals  that  will  provide  media 
training  for  journalists  and  media 
managers.  The  program  should  include 
a  week-long  orientation,  an  internship 
program  of  approximately  six  weeks  in 
small  to  medium-sized  media 
organizations,  and  a  three-day 
debriefing.  Participants  should  be  from 
print,  radio  and  television.  USIS  posts 
reserve  the  right  to  nominate 
participants  for  the  media  internships. 
Please  note  the  following  requirements 
for  individual  posts: 
BOSNIA:  6  participants 
BULGARL\:  1  participant 
MACEDONIA:  10  10  12  participants 
SERBIA:  2  participants 

For  the  following  six  projects,  priority 
will  be  given  to  proposals  in  the  range 
of$80,000  to  $120,000. 

1.  For  Czech  Republic,  Hungary, 
Romania,  Slovakia  and  Slovenia 

Reform  of  Court  Administration. 
Applicants  must  submit  proposals  that 
include  all  of  the  countries  listed  above. 

Judicial  reform  has  become 
increasingly  important  throughout 
Central  Europe  as  governments,  legal 
professionals,  and  concerned  citizens 
recognize  the  need  for  a  modem, 
efficient  court  system  to  keep  pace  with 
the  social,  economic,  and  political 
changes  in  their  countries.  Legal  experts 
noire  that  courts  throughout  the  region 
are  overburdened,  inefficient,  and 
unresponsive  to  citizens.  This  exchange 
should  focus  on  promoting  an 
independent  judiciary  in  Central  Europe 
by  exposing  judicial  and  legal 
practitioners  from  the  five  Central 
European  countries  listed  above  to  U.S. 
court  structures,  to  functions,  practices 
and  characteristics  of  the  American 
judiciary,  and  to  U.S.  court  management 
and  administration  practices.  Two 
participants  from  each  country^one 
laviyer  and  one  judge,  both  fluent 
English  speakers — should  spend 
approximately  two  weeks  in  the  U.S. 
The  first  week  should  consist  of  training 
and  the  second  week  should  be  in  a  U.S. 
city  other  than  Washington,  where 
participants  would  visit  courts  at  all 
levels,  bar  associations  and  prisons.  In 
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phase  two  of  the  program  American 
experts  would  visit  the  five  countries  to 
address  in  more  detail  topics  identified 
by  the  participants.  Rather  than 
expecting  all  members  of  the  U.S.  group 
to  visit  all  five  countries,  we 
recommend  that  the  American 
participants  split  up  according  to  their 
expertise  and  the  requests  of  the  Central 
European  hosts. 

2.  For  Poland 

Strategic  planning  for  universities. 

The  concept  of  strategic  planning  for 
universities  is  just  now  developing  in 
Poland.  USIA  welcomes  proposals  on 
how  to  use  more  effectively  the 
universities'  resources  (financial, 
human,  and  physical)  to  implement 
their  mission  and  reach  their  long-term 
goals.  Project  activities  could  include  a 
country-wide  workshop  for  Polish 
university  rectors,  vice  rectors  and 
deans  on  how  to  implement  strategic 
planning.  A  second  phase  could  consist 
of  a  U.S.  program  for  a  selected  number 
of  participants.  The  program  should  be 
geared  to  non-English  speakers.  Priority 
will  be  given  to  proposals  from  U.S. 
institutions  with  existing  links  with 
Poland. 

3.  For  Slovenia  and  Bosnia 

Intellectual  Property  Rights.  Single 
and  multi-country  projects  are  eligible. 

Although  some  Central  and  Eastern 
European  countries  have  made  strides 
in  upholding  intellectual  property 
rights,  there  remain  significant  problems 
regarding  software  piracy,  illegal  cable 
retransmission  of  satellite  broadcasts, 
illegal  photocopying  of  protected  works, 
illegal  reproduction  of  protected  works 
for  direct  commercial  gain,  and 
intellectual  property  and  the  Internet. 
Proposals  should  focus  on  intellectual 
property  rights  (IPR),  with  a  special 
concentration  on  copyright  protection 
for  films/videos,  music  recordings, 
computer  software,  and  similar  products 
subject  to  piracy.  USIA  is  interested  in 
proposals  that  help  local  organizations 
develop  advocacy  skills  for  intellectual 
property  rights  issues  through  training 
and  consultations  by  American  experts. 
Proposals  might  also  provide  expertise 
and  training  in  how  to  set  up 
indigenous  NGOs  in  the  field  of 
Intellectual  Property  Rights  that  would 
have  as  their  goal  that  of  promoting  the 
awareness  and  respect  of  Intellectual 
Property  Rights.  Participants  should 
include:  (Ij  government  officials 
responsible  both  for  drafting  and 
enforcing  laws  and  regulations;  (2) 
lawyers,  judges  and  distributors  or 
hcensing  organizations  involved  with 
presenting  and  deciding  infringement 
cases;  and  (3)  press  and  media,  to 


engage  them  in  raising  public 
consciousness  about  IPR  protection. 

4.  For  Bosnia,  Poland  and  Lithuania 

Media  Training  for  Government 
Spokespersons.  Single  and  multi- 
country  projects  are  eligible. 

As  governments  in  Central  and 
Eastern  Europe  begin  to  communicate 
more  openly  with  their  citizens,  the  role 
of  the  government  spokesperson  takes 
on  greater  importance.  USIA  is 
interested  in  proposals  that  focus  on 
public  affairs  and  public  information  as 
they  are  handled  by  government 
institutions.  Program  activities  should 
cover  such  topics  as  spokesperson  skills 
and  the  government's  responsibility  to 
provide  accurate,  timely  information  to 
the  public,  especially  to  journalists.  For 
the  Polish  participants,  the  emphasis 
should  be  on  spokespersons  for  local 
goverrmient  institutions. 

5.  For  Slovakia 

Fundraising  for  universities. 

Universities  in  Slovakia  are  entirely 
funded  by  the  national  budget.  Because 
any  fees  thfe  universities  may  receive  are 
taken  by  the  central  government,  there 
is  little  to  no  incentive  for  universities 
to  make  money  selling  services.  At  the 
same  time  the  government  is  under  great 
pressure  to  provide  a  college  education 
to  more  young  people  without  increased 
budget  resources  for  education.  USIA  is 
interested,  therefore,  in  proposals  that 
will  assist  Slovakian  universities  in 
developing  a  healthier  funding  base. 
Proposals  should  examine  various 
strategies  for  universities  to  gain 
financial  autonomy.  Public-private 
financing  of  higher  education  and  its 
legislative  underpinning  might  also  be 
discussed.  Proposals  should  engage 
Slovak  institutions  with  an  interest  in 
higher  education.  Participants  might 
include  university  administrators; 
members  of  the  national  association  of 
rectors,  the  Slovak  Academic 
Information  Agency,  or  other  education- 
focused  organizations;  the  Ministry  of 
Education;  and/or  relevant  members  of 
parliament. 

6.  For  Albania,  Bosnia,  Bulgaria, 
Croatia,  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Macedonia, 
Poland,  Romania,  Serbia,  Slovakia,  and 
Slovenia 

Fundraising  for  NGOs.  Single  and 
multi-country  projects  are  eligible. 

Non-governmental  organizations  in 
Central  and  Eastern  Europe  have 
lessened  their  dependency  on  foreign 
donors  and  are  beginning  to  raise  money 
from  in-country  sources.  USIA  is 
interested  in  proposals  that  encourage 
local  businesses  to  support  community 


development.  Proposals  should 
demonstrate  the  benefits  of  corporate 
giving  not  only  to  worthy  causes  but  to 
the  businesses  themselves.  Proposals 
should  offer  fundraising  training  such  as 
grant  writing  to  non-governmental 
organizations.  The  reform  of  tax  codes 
to  encourage  charitable  donations  by 
businesses  and  individuals  could  also 
be  addressed. 

For  the  following  project,  priority  will 
be  given  to  proposals  in  the  range  of 
$60,000  to  $100,000. 

1.  For  Albania,  Bosnia,  Bulgaria, 
Croatia,  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Macedonia, 
Poland,  Romania,  Serbia,  Slovakia, 
Slovenia 

Women's  Leadership  Training 
Programs.  Proposals  for  single  and 
multi-country  projects  are  eligible. 

Proposals  should  offer  leadership 
training  skills  to  representatives  of 
women's  organizations  who  are  active 
in  their  ovm  communities.  The  focus  of 
the  training  programs  should  be  on  how 
to  identify  priorities,  organize  and  form 
coalitions  and  conduct  advocacy 
training  regarding  specific  issues 
important  to  local  communities  and 
regions.  Media  and  public  relations 
training  could  also  be  included. 
Proposals  are  not  limited  to  a  one- 
country  focus  but  may  address  how  to 
build  networks  among  women's 
organizations  in  several  countries. 
Prospective  grantee  institutions  should 
identify  the  Central  and  Eastern 
European  local  organizations  and 
individuals  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative 
programming  and  contacts.  Program 
activity  may  take  place  in  Central  and 
Eastern  Europe  or  in  the  United  States. 
Applicants  should  consider  developing 
action  plans  during  the  project  so  that 
activities  may  be  continued  after  the 
expiration  of  the  grant.  USIA  welcomes 
projects  for  non-English  speakers  and 
for  participants  outside  of  the  capital 
cities. 

Selection  of  Participants 

Successful  appUcations  should 
include  a  description  of  how 
participants  will  be  recruited  and 
selected.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
abroad  retain  the  right  to  nominate 
participants  and  to  approve  or  reject 
participants  recommended  by  the 
grajitee  institution.  Priority  will  be 
given  to  foreign  participants  who  have 
not  traveled  to  the  United  States. 
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Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  the  Office  of  Citizen 
Exchanges  are  granted  J-1  Exchange 
Visitor  visas  by  the  U.S.  Embassy  in  the 
spending  country.  All  programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  the  Solicitation  Package  for 
further  information. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 
separate  sub-budgets  for  each  program 
components,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  While  a  comprehensive  line 
item  budget  based  on  the  model  in  the 
Solicitation  Package  must  be  submitted, 
separate  component  budgets  are 
optional. 

Allowable  costs  for  the  program 
include  the  following: 

1.  International  and  domestic  air 
fares;  foreign  visa  fees  for  outbound 
Americans:  transit  costs;  ground 
transportation  costs. 

2.  Per  diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $160/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  U.S.  cities.  For 
activities  outside  of  the  U.S.,  the 
published  Federal  per  diem  rates  must 
be  used. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate.  Per  diem  rates  may  be  accessed  at  http:/ 
/vfww. policyworks.gov/. 

3.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $160/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  a  part  of  the 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  receive  these  benefits. 


5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
generally  do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental.  Room  rental  should 
not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-$8  for 
a  lunch  and  $14-$20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

9.  A  return  travel  allowance  of  $70 
may  be  provided  to  each  participant  to 
be  used  for  incidental  expenditures 
during  international  travel. 

10.  All  USIA-funded  delegates  will  be 
covered  under  the  terms  of  the  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Administrative  Costs.  Other  costs 
necessary  for  the  effective 
administration  of  the  program  including 
salaries  for  grant  organization 
employees,  benefits  and  other  direct  and 
indirect  costs  as  described  in  the 
detailed  instructions  in  the  application 
package.  While  this  announcement  does 
not  proscribe  a  rigid  ratio  of 
administrative  to  program  costs,  in 
general,  priority  will  be  given  to 
proposals  whose  administrative  costs 
are  less  than  twenty-five  (25)  percent  of 
the  total  requested  from  USIA. 
Proposals  should  show  cost-sharing, 
including  both  contributions  from  the 
applicant  and  from  other  sources. 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Announcement  Title  and  Number  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/P-99-20. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Citizen  Exchanges,  E/PE,  Room 
220,  U.S.  Information  Agency,  301  4th 
Street,  SW.  Washington,  DC  20547,  attn: 
Christina  Miner,  tel.:  (202)  401-7342, 
fax:  (202)  619-4350,  or  Internet  address: 
cminer@usia.gov.  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USLA 
Program  Officer  Christina  Miner  on  all 
other  inquiries  and  correspondence. 


Please  read  the  complete  Federal 
Register  announcement  before  sending 
inqi^ries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USlA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Faxpn  Demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 
Bureau's  "(irants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  The  "Table  of 
Contents"  listing  available  documents 
and^rder  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  E)C  time  on  Tuesday, 
February  23,  1999.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  twelve  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref:  E/P-99-20, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW, 
Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
andxniltural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provide  that 
"in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
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opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
{Y2K  Requirement) 

The  Year  1000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
hltp://www.itpolicy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  NIS  and  Eastern  European 
Affairs  and  the  USIA  posts  overseas, 
where  appropriate.  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisory  review.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  General  Counsel  or  by  other  Agency 
elements.  Final  funding  decisions  are  at 
the  discretion  of  USIA's  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below,  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proprosal  evaluation: 


1.  Program  Planning  and  Ability  to 
Achieve  Objectives 

Program  objectives  should  be  stated 
clearly  and  precisely  and  should  reflect 
the  applicant's  expertise  in  the  subject 
area  and  the  region.  Objectives  should 
respond  to  the  priority  topics  in  this 
announcement  and  should  relate  to  the 
current  conditions  in  the  included 
countries.  Objectives  should  be 
reasonable  and  attainable.  A  detailed 
work  plan  should  explain  step  by  step 
how  objectives  will  be  achieved, 
including  a  timetable  for  completion  of 
major  tasks  and  activities  and  an  outline 
of  the  selection  process.  The  substance 
of  the  seminars,  presentations, 
workshops,  consulting,  internships  and 
itineraries  should  be  spelled  out  in 
detail.  Responsibilities  of  in-country 
partners  should  be  clearly  described.  A 
plan  for  the  recruitment  and  selection  of 
participants  should  also  be  included. 

2.  Muhiplier  Effect/Impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

3.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (selections  of 
participants,  program  venue  and 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

4.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  The  narrative  should 
demonstrate  proven  ability  to  handle 
logistics.  Proposals  should  reflect  the 
institution's  expertise  in  the  subject  area 
and  knowledge  of  the  conditions  in  the 
targeted  country  of  counties. 

5.  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  ensuring  that  USIA 
supported  programs  are  not  isolated 
events. 

6.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  program's  success,  both  as 
activities  unfold  and  at  the  end  of  the 
program.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 


description  and/or  plan  for  use  of 
another  measurement  technique  (such 
as  a  focus  group)  to  link  outcomes  to 
original  project  objectives. 

7.  Cost-Effectiveness  and  Cost  Sharing 

Overhead  and  administrative  costs  in 
the  proposal,  including  salaries, 
subcontracts  for  services  and  honoraria, 
should  be  kept  low.  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
ofl961,Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*   *   *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Fulbright-Hays  Act  and  Support  for 
Eastern  European  Democracy  Act 
(SEED). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 


Dated:  Noven 
William  B.  Bad 

Associate  Direc 
Cultural  Affairs 
[PR  Doc.  98-321 
BtUma  CODE  829 
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Dated:  November  28, 1998. 
William  B.  Bader, 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

IFR  Doc.  98-32640  Filed  12-&-98;  8:45  am) 
BtULINO  CODE  823IM>1-M 


UNITED  STATES  INFORMATION 
AGENCY 

NIS  Secondary  School  Partnership 
Program;  Notice:  Request  for 
Proposals 

summary:  The  Office  of  Citizen 
Exchange,  Youth  Programs  Division,  of 
the  United  States  Infonnation  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  NIS  Secondary  School 
Partnership  Program.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501®  may  submit  proposals  to 
either  enhance  or  expand  existing 
partnerships  or  develop  new  school 
partnership  programs  with  Armenia, 
Azerbaijan,  Belarus,  Georgia,  Moldova, 
Russia,  or  Ukraine.  All  submissions 
must  have  a  thematic  focus  and  feature 
on-going  joint  project  activity  between 
the  schools,  a  student  exchange 
component,  and  an  educator  (teacher/ 
administrator)  exchange  component. 
The  maximum  grant  award  will  be 
$200,000. 

Program  Information 

The  U.S.  recipient  of  the  grant  is 
responsible  for  recruiting,  selecting,  and 
organizing  a  minimum  of  two  U.S. 
secondary  schools  to  form  the  U.S. 
network;  strengthening  an  existing 
working  relationship  with  an 
organization  or  agency  of  government  in 
the  NIS  responsible  for  a  network  of  at 
least  two  schools  there:  and  linking  the 
two  networks  through  a  thematic  project 
and  substantive  exchange  activities. 

Overview:  The  short-term  goal  of  the 
school  partnership  program  is  to 
provide  partial  funding  for  linkages 
b  1 1       V  U.S.  and  NIS  schools  featuring 
L         jrative  substantive  projects  and 
stu.^ent  and  educator  exchanges.  Grant- 
funded  exchanges  must  have  a  thematic 
focus  and  have  tangible  outcomes,  such 
as  the  development  of  educational 
materials. 

The  long-term  goals  are  to:  (1) 
advance  mutual  understanding  between 
the  U.S.  and  the  NIS;  (2)  develop  lasting 
institutional  ties  between  U.S.  and  NIS 
schools  and  communities;  and  (3) 
promote  partnerships  developed 
through  governmental,  educational,  and 
not-for-profit  sector  cooperation  that 
hold  promise  for  a  sustainable  program 


beyond  the  grant  term  and  serve  the 
needs  and  interests  of  the  schools. 

The  linked  network  of  secondary 
schools  in  the  United  States  and 
network  of  schools  in  the  NIS  must 
establish  or  expand  ties  between  the 
schools  in  the  network  through  joint 
project  activity  and  two  sets  of  exchange 
programs:  1)  the  exchange  of  secondary 
school  students,  from  14  to  18  years  of 
age,  between  the  U.S.  and  participating 
NIS  countries,  and  2)  the  exchange  of 
secondary  school  educators  (teadhers 
and/or  administrators)  between  the  U.S. 
and  NIS  countries. 

Guidelines:  A  competitive  proposal 
will  present  a  project  that  builds  upon 
previous  contacts  and  interaction 
between  the  proposed  schools  to  help 
ensure  a  solid  foundation  for  the 
partnership.  Partnerships  should  have 
an  existence  beyond  the  scope  of  this 
intitative;  that  is,  there  should  be  an 
inherent  reason  for  their  linkage  apart 
from  the  availability  of  grant  funds. 

In  general,  USIA  seeks  school 
partnerships  that  target  vmder-served 
coimtries  or  regions.  For  programs  with 
Russia,  priority  will  be  given  to 
partnerships  with  schools  located 
outside  of  the  Moscow  and  St. 
Petersburg  regions.  Proposals  that 
feature  networks  in  the  cities  and 
regions  noted  below  will  be  given 
priority  consideration.  These  cities  are 
former  nuclear  and/or  chemical  weapon 
manufacturing  locations  in  Russia: 
Corny,  Kambarka,  Kizner,  Leonidovka, 
Lesnoy,  Maradykovsky,  Novouralisk, 
Ozersk,  Pochep,  Sarov,  Seversk, 
Shchuchye,  Snezhninsk,  Trekhgnomyy, 
Zarechnyy,  Zelenogorsk,  Zheleznogorsk. 

Russian  Regional  Investment 
Initiative  sites:  Novgorod,  Samara,  and 
the  Russian  Far  East  (Khabarovsk  and 
Sakhalin). 

Organizers  and  school  networks  in  the 
U.S.  and  NIS  should  collaborate  in 
planning  and  preparation.  Applicants 
must  have  an  NIS  organizational  partner 
that  has  its  base  of  operation  in  the 
partner  country  and  not  in  another 
coimtry.  Proposals  should  support  a 
working  relationship  that  will  produce 
something  tangible  and  lasting  in 
addressing  the  interests  of  both  sides, 
beyond  the  confines  of  the  funded 
project.  The  proposal  should  specify  up 
front  what  the  measurable  goals  and 
objectives  of  the  program  will  be.  Each 
school  partnership  must  also  provide  a 
statement  of  goals  and  objectives  for 
their  exchange. 

USIA  funding  may  not  be  used  to 
supplant  existing  private  sector  funding. 
Applicants  must  indicate  how  activities 
have  been  funded  in  the  past  and  how 
the  activities  will  be  expanded  with 
assistance  from  USIA.  Competitive 


proposals  must  demonstrate  a  solid  and 
comprehensive  follow-on  plan  to 
continue  after  the  grant  has  expired. 

Proposals  must  clearly  describe  and 
define  substantive  thematically-based 
projects  for  each  school  partnership  that 
are  the  focus  of  the  exchange  for  both 
students  and  educators  and  on-going 
joint  project  activity  between  the  two 
schools.  Applicants  should  present  a 
program  that  succeeds  in  linking  the 
greater  school  community.  All 
participating  schools  must  be  identified. 
Proposals  should  describe  the  selected 
theme,  its  importance  to  the  schools  and 
com.<ziunities,  the  specific  academic 
activities,  and  the  expected  outcome  or 
product  of  the  project.  Possible  themes 
include  but  are  not  limited  to  the 
following:  civic  education,  health 
education,  environmental  issues,  youth 
leadership  training,  volunteerism/ 
community  service,  conflict  resolution, 
computer  technology,  multicultural 
education,  agriculture,  and  business 
management. 

Proposals  must  clearly  present 
independent  educator  programs  for 
teachers/administrators.  These  programs 
could  include  curriculum  development 
seminars,  "shadowing"  of  host  peers  in 
the  classroom,  university-level  courses, 
or  other  substantive  activities,  vdth  an 
emphasis  on  such  themes  as  parent- 
teacher  cooperation,  model  schools, 
teacher  training,  and  collaboration  with 
local  businesses.  A  program  that  relies 
on  the  educator  to  act  as  just  an  escort 
will  hot  be  competitive.  Although 
educators  can  certainly  travel  with 
student  groups,  a  group  of  educators 
could  travel  separately  if  an 
organization  developed  such  a  program. 

The  U.S.  recipient  of  the  grant  will  (1) 
design  the  overall  plan  that  integrates 
the  joint  project  activity  and  the 
exchange  components  of  the 
partnership;  (2)  ensure  quality  control 
for  all  program  elements;  (3)  keep  USIA/ 
USIS  informed  of  its  progress;  (4) 
manage  all  travel  arrangements, 
logistics,  passports,  visas,  etc.;  (5) 
provide  competent  and  informed  escorts 
for  student  groups:  and  (6)  disburse  and 
accolmt  for  grant  funds.  Recipients  of 
the  assistance  award  are  responsible  for 
ensuring  the  selection  of  exchange 
participants  who  are  most  suited  for  the 
program  and  for  providing  them  with  a 
meaningful  pre-departure  orientation. 
Selection  of  individual  participants 
from^the  U.S.  and  the  NIS  in  the 
exchange  components  of  the  program 
must  be  merit-based;  the  proposal 
should  describe  the  mechanisms  used 
for  participant  selection.  Participants 
(both  Educators  and  Students)  from  the 
U.S.  and  the  NIS  countrie;;  should 
represent  a  diversity  of  backgrounds 
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(racial,  geographic,  economic  status, 
religious,  etc.)  to  give  greater 
understanding  to  the  culture  and  society 
as  a  whole. 

Because  the  ultimate  goal  of  this 
program  is  self-sufficiency,  school 
partnerships  that  have  received  USIA 
funding  under  the  NIS  Secondary 
School  Initiative  for  a  total  of  three 
years  are  only  eligible  to  receive  up  to 
$20,000  for  NIS  participant  travel  costs, 
per  diem,  and  allowances. 

Significant  cost-sharing  is  mandatory 
in  all  proposals  and  those  that  show 
more  generous  and  creative  cost-sharing 
will  be  more  favorably  viewed. 
Proposals  that  contain  non-USIA  funded 
items  such  as  additional  students  and/ 
or  educators  on  the  exchange,  U.S. 
participants  paying  for  some  of  their 
own  costs,  computer  software 
purchases,  cultural  excursions,  state/ 
national  capital  civics  programs,  and 
other  significant  items  will  be  more 
competitive  proposals  than  those  that 
do  not.  However,  NIS  participants  may 
not  be  charged  to  participate  in  the 
program,  aside  from  paying  for  in- 
country  costs  (such  as  transportation  to 
the  point  of  departure),  the  costs  of 
hosting  the  U.S.  students  and  educators, 
and  miscellaneous  expenses  such  as 
pocket  money. 

Programs  must  comply  with  J-1  visa 
regulations.  The  Agency  will  process 
the  IAP-66  forms  for  travel  to  the 
United  States.  Applicant  organizations 
are  required  to  use  the  USIA  Accident 
and  Sickness  Program  for  Exchanges 
(ASPE)  for  participants  in  USIA-funded 
exchanges.  Applicants  who  choose  not 
to  use  the  USIA  plan  must  demonstrate 
that  an  alternative  plan  (1)  provides 
comparable  or  better  coverage,  and  (2) 
costs  less.  Please  refer  to  the  Program 
Objectives,  Goals,  and  Implementation 
(POGI)  section  of  the  Solicitation 
Package  for  greater  detail  regarding  the 
design  of  the  component  parts  as  well 
as  other  program  information. 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
$200,000.  The  Agency  has  set  country 
allocations  for  this  competition  and  all 
proposals  must  adhere  to  these 
maximum  amounts  per  country. 

Only  partnerships  between  secondary 
schools  in  the  United  States  and  these 
countries  are  eligible  for  this 
competition. 

These  amounts  are  approximate: 
Armenia  $100,000;  Azerbaijan  $150,000; 
Belarus  $200,000;  Georgia  $100,000; 
Moldova  $100,000;  Russia  $350,000; 
Ukraine  $250,000. 


Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

There  must  be  a  summary  budget  as 
well  as  breakdovsms  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  All  program  costs  should 
clearly  indicate  whether  they  cover  U.S. 
or  NIS  participants.  The  cost  per  NIS 
student.  NIS  educator.  U.S.  student,  and 
U.S.  educator  should  be  listed 
separately.  Be  sure  to  note  the  statement 
on  cost-sharing  in  the  Guidelines 
section.  Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  title  and  number:  All 
correspondence  with  USIA  concerning 
this  RFP  should  reference  the  above  title 
and  number  E/PY-99-26. 
FOR  FURTHER  INFORMATION  COMTACT:  The 
Youth  Programs  Division,  E/PY,  Room 
568.  U.S.  Information  Agency.  301  4th 
Street.  SW..  Washington.  DC  20547. 
telephone:  (202)  619-6299;  fax:  (202) 
619-5311;  E-mail:  clantz@usia.gov  to 
request  a  Solicitation  Package.  The 
SoUcitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA 
Program  Officer  Carolyn  Lantz  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  download  a  solicitation  package 
via  internet:  The  entire  Solicitation 
Package  may  be  dowmloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  receive  a  solicitation  package  via 
fax  on  demand:  The  entire  Solicitation 
Package  may  be  requested  from  the 
Bureau's  Grants  Information  Fax  on 
Demand  System,  which  is  accessed  by 
calling  (202)  401-7616.  The  Table  of 
Contents  listing  available  documents 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m. 
Washington.  IX:  time  on  Friday, 
February  12,  1999.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 


received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/PY-99-26, 
Office  of  Grants  Management,  Room 
568,  301  4th  Street,  SW.,  Washington. 
DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and  democracy. 
USIA  shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
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information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
bein^  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
oi^anizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpoUcy.gsa.gov. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eUgibiUty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eUgible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  Eiut)pean  and  NIS  Affairs 
and  the  USIA  posts  overseas.  EUgible 
proposals  wiU  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Final  funding 
decisions  are  at  the  discretion  of  USIA's 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements]  resides  with 
the  USIA  Grants  Officer. 

Review  Criteria 

Technically  eUgible  appUcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Programmatic  planning,  objectives, 
and  quality:  The  program  should 
demonstrate  originaUty,  substance, 
precision  and  relevance  to  the  Agency's 
mission.  Applicant  organizations  should 
demonstrate  soimd  judgment  in  all 
aspects  of  the  program  design  and  a 
thorough  understanding  of  the  NIS.  A 
detailed  agenda  and  relevant  work  plan 
should  adhere  to  the  program  overview 
and  guidelines  described.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  program's 
objectives  and  plan. 

2.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  imderstanding,  including 
maximum  sharing  of  information  and 
estabUshment  of  long-term  institutional 
and  individual  linkages.  Proposals 
should  also  include  creative  ways  to 


involve  project  participants  in  their  host 
schools  and  communities. 

3.  Institutional  Capacity  and  Record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USLA's 
Office  of  Contracts.  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  of  new  appUcants.  An 
organization's  track  record  will  be 
evaluated  based  on  the  achievement  of 
stated  goals  and  impact  on  schools  in 
the  U.S.  and  NIS. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biireau's  policy  on  diversity. 
Achievable  and  relevant  featiu«s  should 
be  cited  in  both  program  administration 
(selection  of  participants  and  host 
famiUes,  program  venue,  and  program 
evaluation]  and  program  content 
(orientation  and  wrap-up  sessions, 
program  meetings,  resource  materials 
and  follow-up  activities]. 

5.  Cost-effectiveness/cost-sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
OveraU  per-participant  costs  will  be  a 
factor  in  the  review  of  the  proposal. 
Proposals  should  maximize  cost-sharing 
through  U.S.  participant  contributions 
and  other  private  sector  support  as  well 
as  institutional  direct  funding 
contributions.  AppUcants  should 
indicate  sources  of  funds  for  cost- 
sharing. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  ensiuing  that  USIA  supported 
programs  are  not  isolated  events. 

7.  Project  Evaluation:  Proposals  must 
include  a  plan  to  evaluate  the  project, 
both  as  the  activities  unfold  and  at  the 
end  of  the  program.  USIA  reconmiends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus  a 
description  of  a  methodology  to  use  in 
linking  outcomes  to  original  project 
objectives  for  each  school  partnership. 
Successful  appUcants  will  be  expected 
to  submit  reports  on  each  partnership. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  PubUc  Law  87-256,  as 


amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu'al  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
natibns  •  *  •  and  thus  to  assist  in  the 
development  of  fiiendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  FRHIXDM  Support  Act  of  1992. 

Notice 

The  terms  and  conditions  pubUshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  pubUshed 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabiUty  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  S,  1998. 
WilliuB  B.  Bader. 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

[FR  Doc.  98-32829  Filed  12-9-98;  8:45  am] 
BILUNQ  COOE  taO-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Summer  Instituts  in  Social  Science 
Research  and  Public  Policy  for 
Ukrainian  Social  Scientists;  Notice: 
Retjuest  for  Proposals  (RFP) 

SUIiMARY:  The  Branch  for  the  Study  of 
the  United  States  of  the  U.S. 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  PubUc  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(C)  may  apply  to  develop 
and  implement  a  post-graduate  level 
academic  institute  and  related  programs 
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for  a  group  of  18  Ukrainicin  social 
scientists. 

The  U.S.  Information  Agency 
proposes  to  assist  Ukraine  through  a 
joint  initiative  with  the  European  Union 
(EU)  to  train  young  Ukrainian  social 
scientists  through  an  intensive  six-week 
academic  Summer  Institute  in  the 
United  States  and  through  joint  follow- 
on  activities  in  Ukraine.  Additionally, 
the  EU  plans  to  award  a  grant  to  a 
European  "partner"  organization  that 
will  implement  a  parallel  academic 
institute  in  Europe.  The  program  is 
intended  to  provide  participants  with  a 
deeper  understanding  of  contemporary 
social  science  theory  and  research 
methods,  together  with  an 
understanding  of  how  theoretical  and 
empirical  research  informs  the 
development  and  implementation  of 
public  policy  in  the  United  States  in  the 
fields  of  economics,  political  science 
and  public  administration.  USIA-funded 
activities  will  include  a  U.S.-based 
academic  institute  in  the  Summer  of 
1999;  joint  follow-on  workshops  in 
Ukraine  during  the  1999-2000  academic 
year;  and,  a  wrap-up  conference  in 
Ukraine  in  Fall  of  2000.  The  EU-ftmded 
academic  institute  will  be  held  in  the 
Summer  of  2000  at  a  European  site  yet 
to  be  determined. 

USIA  is  seeking  detailed  proposals 
from  colleges,  universities,  consortia  of 
colleges  and  universities,  and  other  not- 
for-profit  academic  organizations  that 
have  an  established  reputation  in  one  or 
more  of  the  following  fields:  public 
poUcy,  public  administration,  political 
science,  economics,  and/or  other 
disciplines  or  sub-disciplines  related  to 
the  program  theme.  Applicant 
institutions  must  demonstrate  expertise 
in  conducting  post-graduate  programs 
for  foreign  educators,  and  must  have  a 
minimum  of  four  years  experience  in 
conducting  international  exchange 
programs.  The  project  director  of  one  of 
the  key  program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  one  of  the  fields 
listed  above.  Staff  escorts  traveling 
under  the  USIA  cooperative  agreement 
must  have  demonstrated  qualifications 
for  this  service. 

Programs  must  conform  with  Agency 
requirements  and  guidelines  outhned  in 
the  SoHcitation  Package.  USIA  programs 
are  subject  to  the  availability  of  funds. 

Program  Information 

Overview:  The  U.S.  Information 
Agency,  in  cooperation  with  the 
European  Union,  proposes  to  assist 
Ukraine  through  a  joint  initiative  aimed 
at  Ukrainian  social  scientists. 
Envisioned  is  a  program  on  social 
science  research  methods  and  public 


policy  that  will  offer  Ukrainian  faculty 
in  the  early  stages  of  their  careers  the 
opportunity  for  an  intensive  program  on 
how  contemporary  social  science  theory 
and  methods  in  the  fields  of  political 
science,  economics  and  public 
administration  are  brought  to  bear  on 
public  policy  issues. 

The  program  will  proceed  in  five 
separate  phases.  Proposals  for  USIA 
funding  should  present  a  program  plan 
and  tentative  budget  for  each  of  the 
activities  below: 

(1)  In  the  first  phase,  a  representative 
from  the  U.S.  grantee  institution  will 
travel  to  Ukraine  with  a  colleague  from 
the  European  grantee  institution  that 
will  be  designated  as  the  "partner" 
organization  (to  be  identified  by  the 
EU).  These  individuals  will  survey  the 
current  status  of  social  science  research 
at  Ukrainian  universities  and  make  a 
prehminary  identification  of  cemdidates 
for  the  Summer  Institute  programs  in 
the  U.S.  and  Europe.  The  proposal  for 
USIA  funding  should  estimate  the  travel 
and  subsistence  costs  of  U.S.  staff  for 
this  trip. 

(2)  In  the  second  phase,  the  U.S. 
grantee  institution  will  conduct  an 
intensive  U.S.-based  academic  Summer 
Institute  of  six  weeks'  duration,  the 
elements  of  which  are  outlined  in  detail 
below.  From  the  perspective  of  the  U.S. 
grantee  institution,  this  second  phase 
will  be  the  central  activity  of  the  grant 
award,  and  a  detailed  program  proposal 
and  comprehensive  budget  should  be 
submitted. 

(3)  In  the  third  phase,  to  be 
implemented  during  the  1999-2000 
academic  year,  the  U.S.  grantee 
institution  and  European  partner 
organization  will  conduct 
approximately  five  days  of  joint  follow- 
on  workshops  in  Ukraine.  The  exact 
focus  of  these  workshops  will  be 
determined  at  a  later  date,  based  on 
issues  and  interests  identified  during 
the  U.S.-based  Summer  Institute,  and  on 
consultations  with  the  European  partner 
organization.  The  proposal  for  USIA 
funding  should  estimate  all  of  the  costs 
associated  with  these  workshops, 
including  local  administrative  and 
venue  costs,  as  well  as  travel  and 
subsistence  for  U.S.  staff  and  18 
Ukrainian  participants.  However,  costs 
for  participation  of  staff  from  the 
European  partner  organization  need  not 
be  included. 

(4)  In  the  fourth  phase,  which  will 
take  place  in  the  Summer  of  2000,  the 
European  partner  organization  will  plan 
and  implement  an  academic  institute  in 
Europe  for  a  separate  group  of  18 
Ukrainian  social  scientists.  This 
Institute  will  be  fully  funded  by  the 
European  Union,  and  the  U.S.  grantee 


organization  will  not  be  directly 
involved.  However,  a  representative  of 
the  U.S.  grantee  institution  should  plan 
to  travel  to  Europe  to  observe  at  least 
one  week  of  this  activity,  and  estimated 
travel  and  subsistence  costs  associated 
with  this  trip  should  be  included  in  the 
budget  submission. 

(5)  The  fifth  phase  of  the  project  will 
take  place  in  the  Fall  of  2000,  and  will 
consist  of  a  joint  U.S. -European  Union 
wrap-up  conference  in  Ukraine, 
approximately  three  days  in  length.  The 
proposal  for  USIA  funding  should 
estimate  all  of  the  costs  associated  with 
the  conference,  including  local 
administrative  costs  and  venue  costs, 
and  travel  and  subsistence  for  U.S.  staff 
and  a  total  of  36  Ukrainian  participants. 
However,  costs  for  participation  of  staff 
from  the  European  partner  organization 
need  not  be  included. 

Objectives:  In  the  United  States, 
public  policy  issues  are  debated  within 
an  institutional  framework  that  is 
informed  by  the  theoretical  and 
empirical  findings  of  social  science 
scholarship — in  economics,  political 
science  and  public  administration — ^thus 
impacting  the  daily  work  of  officials  in 
the  public  policy  arena,  be  they  elected 
officials,  government  managers,  or 
public  policy  professionals,  who  are 
required  to  make  decisions  and 
implement  concrete  courses  of  action  on 
a  range  of  issues. 

Public  policy  issues  often  resist  easy 
solution — partly  because  of  the 
difficulty  in  bringing  scholarly  research 
(whether  theoretical  or  empirical)  to 
bear  on  daily  institutional  practice; 
partly  because  of  the  complex  nature  of 
the  issues  themselves,  which  ft^quently 
involve  political,  economic  and 
management  elements  that  overlap  in 
complex  and  often  unexpected  ways; 
and.  partly  by  the  constraints  inherent 
in  democratic  decision-making. 

The  purpose  of  the  six-week  Summer 
Institute  is  to  offer  18  Ukrainian  social 
scientists  the  opportimity  to  explore 
current  theory  in  the  social  sciences  and 
to  examine  how  the  available  theoretical 
models  and  empirical  methodologies 
can  be  brought  to  bear  on  contemporary 
public  policy  issues.  In  so  doing,  the 
program  should  illuminate  how  social 
science  scholarship  influences  the  way 
in  which  public  policy  issues  are 
framed,  addressed,  debated,  and 
resolved. 

The  program  should  proceed 
thematically  by  examining  selected 
concrete  problems,  or  case  studies,  in 
public  policy  at  various  levels  of 
government.  Among  the  possible  areas 
that  might  be  examined  through  the  case 
studies  presented  are  Education.  Labor, 
Banking  and  Financial  markets. 
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Economic  Development.  Trade. 
Macroeconomic  Policy,  the 
Environment,  Security  and  Public 
Safety,  Health  and  Welfare,  and  Media 
and  Communications.  For  each  case 
studied,  attention  should  be  given  to 
current  models  used  by  researchers  in 
political  science,  economics,  and  public 
administration. 

The  Summer  Institute  prograih  must 
be  at  least  six  weeks  in  length,  and  must 
include  an  academic  residency  segment 
of  at  least  five  weeks  at  a  U.S.  college 
or  imiversity  campus  (or  other 
appropriate  location).  In  addition,  a 
study  tour  segment  of  up  to  one  week 
in  length  may  be  added  at  the  discretion 
of  organizers.  If  so,  the  study  tour 
segment  should,  directly  and 
substantively  complement  the  academic 
program  and  should,  ideally,  entail  a 
visit  to  at  least  one  other  region  of  the 
United  States.  Alternately,  the  program 
might  include  shorter,  occasional  site 
visits  throughout  the  program. 
!    The  Summer  Institute  should  be 
designed  as  an  intensive,  academically 
rigorous  program  that  is  organized 
through  an  integrated  series  of  lectures, 
readings,  seminar  discussions,  research 
and  independent  study  opportimities, 
faculty  consultations,  site  visits  and,  if 
appropriate,  regional  travel. 

mstitutions  submitting  proposals  are 
encouraged  to  design  thematically 
coherent  programs  in  ways  that  (kaw 
upon  the  particular  strengths  and 
resources  of  their  institutions  as  well  as 
iupon  the  nationally  recognized 
expertise  of  scholars  and  other  experts 
throughout  the  United  States.  Within 
the  limits  of  the  program's  organizing 
framework,  the  grantee  institution 
i  should: 

!     A.  Ensiue  that  the  program's 
!  introductory  sessions,  as  well  as  any 
pre-departure  materials  sent  to  grantees, 
provide  a  broad  historical  and 
intellectual  context  for  the  program  that 
will  follow.  In  addition,  opening 
lectures  should  provide  an  overview  of 
the  program  in  its  entirety,  delineating 
the  Institute's  overarching  theme  as  well 
as  the  way  in  which  the  program's 
various  topics  will  be  integrated  into  the 
program  and  explicitly  illiuninate  that 

I  theme; 

'     B.  Provide  participants  with  a  survey 
I  of  current  scholarship  and  scholarly 
trends  within  the  social  sciences,  with 
particular  attention  to  current  research 
methods  and  models  in  political 
science,  economics,  and  public 
administration; 

C.  Bring  an  interdisciplinary  or  multi- 
disciplinary  perspectives  to  bear  on 
each  case  study  undertaken; 

D.  Give  participants  a  multi- 
dimensional view  of  U.S.  social  science 
and  the  complexity  of  public  policy 


issues  by  reflecting  a  broad  range  of 
academic  perspectives  as  well  as  a 
broad  range  of  views  from  experts 
outside  the  imiversity,  such  as 
government  officials,  public 
intellectuals,  think  tank  representatives, 
and  other  professionals  in  the  pubUc 
policy  arena;  and, 

E.  Ensiue  access  to  extensive 
bibhographic  and  material  resources 
that  will  enable  grantees  to  continue 
their  research  and  study  after  returning 
to  their  home  institutions.  In  addition, 
the  bibUography  for  the  program  as  a 
whole  must  include  at  least  one  major 
survey  text  for  each  of  the  Siunmer 
Institute's  governing  disciplines  as  well 
as  a  number  of  broad  interpretive  works 
directly  related  to  the  program's  central 
theme. 

Program  Dates:  The  initial  trip  to 
Ukraine  to  siuvey  social  science 
research  at  local  universities  (phase  one) 
should  be  tentatively  planned  to  take 
place  diuing  April-May  of  1999. 
Tentative  program  dates  for  the  U.S.- 
based  academic  Summer  Institute 
program  (phase  two)  are  any  six-week 
period  between  Jime  1  and  August  15, 
1999.  USLA  is  willing  to  consider 
adjustment  of  these  programs  dates, 
based  on  the  needs  of  the  host 
institution.  However,  the  Institute  must 
be  a  minimum  of  42  program  days  in 
length,  and  a  major  portion  of  the 
program  should  take  place  within  the 
above  period.  The  follow-on  workshops 
in  Ukraine  should  be  planned  to  take 
place  during  the  1999-2000  academic 
year,  and  the  wrap-up  conference  in 
Ukraine  should  take  place  in  the  Fall  of 
2000. 

Participants:  Program  activities 
should  be  designed  for  a  total  of  18 
highly-motivated  and  experienced 
Ulu^nian  social  scir^ntists  who  are 
interested  in  acquiring  knowledge  about 
how  public  policy  issues  are  studied 
and  addressed  in  the  U.S.  Participants 
will  use  the  knowledge  gained  from  the 
Institute  to  assist  them  with  their  own 
professional  research  and  development, 
to  improve  social  science  instruction  in 
imiversities  in  the  Ukraine,  and  to 
advise  government  officials  at  various 
levels  of  government  on  public  policy 
issues. 

Most  participants  can  be  expected  to 
come  from  educational  institutions 
where  the  social  sciences  are  not  well- 
developed.  Most  will  be  younger  faculty 
members  who  are  eager  to  participate  in 
an  intensive  program  on  how  social 
science  research  can  be  applied  to 
pressing  problems  and  issues  in  the 
public  policy  arena.  Most  will  have  had 
limited  study  or  travel  experience  in  the 
United  States.  Participants  will  be  fluent 
in  English. 


Participants  will  be  nominated  by 
U.S.  Information  Service  in  Kiev.  USIA 
will  cover  all  international  travel  costs 
for  Ukrainian  participants  directly. 

Program  Guidelines:  The  conception, 
structure  and  content  of  the  program  is 
entirely  the  responsibiUty  of  the 
organizers.  However,  given  the  multiple 
possibihties  for  the  successful  design  of 
such  a  program,  potential  grant 
recipients  are  expected  to  submit 
proposals  that  articulate  in  concrete  and 
specific  detail  how  they  intend  to 
organize  and  implement  it. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further  details 
on  program  design  and  implementation, 
as  well  as  additional  information  on  all 
other  requirements. 

Budget  Guidelines:  Unless  special 
circumstances  warrant,  based  on  a 
group  of  18  participants,  the  total  USIA- 
funded  budget  (program  and 
administrative)  should  not  exceed 
$264,000,  and  USIA-funded 
administrative  costs  as  defined  in  the 
budget  details  section  of  the  solicitation 
package  should  not  exceed  $80,000. 

Justifications  for  any  costs  above  these 
amounts  must  be  clearly  indicated  in 
the.  proposal  submission.  Any  grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Applicant  proposals  should  try  to 
maximize  cost-sharing  in  all  facets  of 
the  program  and  to  stimulate  U.S. 
private  sector,  including  foundation  and 
corporate,  support.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program,  and  availability  of 
U.S.  government  funding. 

Please  note  that  these  figures  do  not 
include  costs  for  international  travel  of 
the  Ukrainian  grantees  in  Phase  Two  of 
the  program  (the  U.S. -based  Summer 
Institute).  However,  they  do  include 
costs  for  domestic  and  international 
travel  and  subsistence  of  U.S.  personnel 
for  all  phases  of  the  program.  They  also 
include  all  administrative  and  program 
costs  associated  with  the  Phase  Three 
workshops  and  the  Phase  Five 
conference  in  Ukraine,  including  the 
subsistence  and  estimated  in-country 
travel  costs  for  Ukrainian  participants. 

Please  refer  to  the  "POGI"  in  the 
Scriicitation  Package  for  complete 
budget  gmdelines  and  formatting 
instructions. 

Announcement  name  and  number: 
All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  following  title  and  reference 
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number:  Summer  Institute  in  Social 
Science  Research  {E/AES-99-13). 
FOR  FURTHER  INFORMATION  CX)NTACT: 
To  request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation, 
apphcants  should  contact:  U.S. 
Information  Agency,  Office  of  Academic 
Programs,  Branch  of  the  Study  of  the 
United  States,  E/AES— Room  252,  301 
4th  Street,  S.W.,  Washington,  D.C. 
20547,  Attention:  Wilfiam  Bate; 
Telephone  number:  (202)  619-4557;  Fax 
number:  (202)  619-6790;  Internet 
address:  wbate@usia.gov. 

Please  specify  USIA  Program  Officer 
William  Bate  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  Usted 
above  or  submitting  their  proposals. 
Once  the  RFP  deadhne  has  passed, 
USIA  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 

To  download  a  sohcitation  package 
via  internet:  The  entire  Sohcitation 
Package  may  be  downloaded  from 
USLA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  receive  a  sohcitation  package  via 
fax  on  demand:  The  entire  Sohcitation 
Package  may  be  requested  from  the 
Biueau's  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calhng  202/401-7616.  The  "Table  of 
Contents"  fisting  available  documents 
and  order  numbers  should  be  the  first 
order  when  entering  the  system. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m. 
Washington,  D.C.  time  on  Monday, 
February  22. 1999.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  February  22, 
1999  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
by  the  deadline. 

Submissions:  Apphcants  must  follow 
all  instructions  in  the  Sohcitation 
Package.  The  original  and  13  copies  of 
the  complete  apphcation  should  be  sent 
to:  U.S.  Information  Agency,  Reference: 
E/AES-99-13,  Office  of  Grants 
Management,  E/XE,  Room  326.  301  4th 
Street,  S.W.,  Washington,  D.C.  20547. 
Applicants  should  also  submit  the 
"Executive  Summary"  and  Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 


(DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  pohtical,  social, 
and  cultural  fife.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  hmited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Pubhc  law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program-specific 
requirements,  including  data  exchange 
with  USIA.  The  inabihty  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees 
being  required  to  return  funds  that  have 
not  been  accounted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  begiiming  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 


inehgible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Sohcitation  Package.  All  eligible 
proposals  v«ll  be  reviewed  by  the 
program  office,  as  well  as  the  USIA 
Geographic  Area  Offices.  Eligible 
proposals  vdll  then  be  forwarded  to 
panels  of  senior  USIA  officers  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Final  funding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Grants  Officer. 

Review  criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered,  and  all  carry  equal  weight  in 
the  proposal  evaluation: 

1.  Overall  Quality:  Proposals  should 
exhibit  originahty  and  substance, 
consonant  with  the  highest  standards  of 
American  teaching  and  scholarship. 
Program  design  should  reflect  the  main 
currents  as  well  as  the  debates  within 
the  subject  discipline  of  the  institute. 
Program  should  reflect  an  overall  design 
whose  various  elements  are  coherently 
and  thoughtfully  integrated.  Lectures, 
panels,  field  visits  and  readings,  taken 
as  a  whole,  should  offer  a  balanced 
presentation  of  issues,  reflecting  both 
the  continuity  of  U.S.  scholeirship  as 
well  as  its  leading  edge. 

2.  Program  Planning:  Proposals 
should  demonstrate  careful  planning. 
The  organization  and  structure  of  the 
institute  should  be  clearly  dehneated 
and  be  fully  responsive  to  all  program 
objectives.  A  program  syllabus  (noting 
specific  sessions  and  topical  readings 
supporting  each  academic  unit)  should 
be  included,  as  should  a  calendar  of 
activities.  The  travel  component,  if 
included,  should  not  simply  be  a  tour, 
but  should  be  an  integral  and 
substantive  part  of  the  program, 
reinforcing  and  complementing  the 
academic  segment. 

3.  Institutional  Capacity:  Proposed 
personnel,  including  faculty  and 
administrative  staff  as  well  as  outside 
presenters,  should  be  fully  qualified  to 
achieve  the  project's  goals.  Library  and 
media  resources  should  be  accessible  to 
participants;  housing,  transportation 
and  other  logistical  arrangements 
should  be  fully  adequate  to  the  needs  of 
participants  and  should  be  conducive  to 
a  collegial  atmosphere. 

4.  Support  for  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  pohcy  on  diversity.  This 
can  be  accomplished  through 
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documentation,  such  as  a  written 
statement,  summarizing  past  and/or  on- 
going activities  and  efforts  that  hirther 
the  principle  of  diversity  within  the 
organization  and  its  activities.  Program 
activities  that  address  this  issue  should 
be  highUghted. 

5.  Experience:  The  proposal  should 
demonstrate  an  institutional  record  of 
successful  exchange  prognun  activity, 
indicating  the  experience  that  the 
organization  and  its  professional  staff 
have  had  in  working  with  foreign 
educators.  Experience  in  working  in  the 
Ukraine  or  conducting  Ukrainian 
exchanges  is  a  positive  factor. 

6.  Evaluation  and  Follow-up:  The 
proposal  should  include  a  plan  for 
evaluating  activities  during  the  Siunmer 
Institute  and  at  its  conclusion.  Proposals 
should  comment  on  provisions  made  for 
follow-up  with  retiimed  grantees  as  a 
means  of  establishing  longer-term 
individual  and  institutional  linkages. 

7..  Administration  and  Management: 
The  proposals  should  indicate  evidence 
of  continuoxis  on-site  administrative  and 
managerial  capacity  as  well  as  the 


means  by  which  program  activities  will 
be  implemented. 

8.  Cost  Effectiveness:  The  proposals 
should  maximize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  and  other  private  sector 
support.  Overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible. 

Authority:  Overall  grant  making 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries.  *  *  *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultiural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *  *  * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 


relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuahce  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabihty  of  funds.  Awards  made  will 
be  subiect  to  periodic  reporting  and 
evaluation  requirements. 

Ndtification:  Final  awards  cannot  be 
mad?  until  funds  have  been 
appropriated  by  Congress,  and  allocated 
and  committed  through  internal  USIA 
procedures. 

Dated:  December  5, 1998. 
William  Bader, 

Associate  Director  for  Educational  and 
Culttxral  Affairs. 
(PR  Doc.  9S-32830  Filed  12-9-98;  8:45  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 
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Vol.  63,  No.  237  _ 

Thursday,  December  10,  1998 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-80-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

Correction 

In  notice  document  98-32162, 
appearing  on  page  66792,  in  the  issue  of 
Thursday,  December  3,  1998,  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 

BILUNG  CODE  1S05.01-D 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-399] 

General  Agreement  on  Trade  in 
Services:  Examination  of  the 
Schedules  of  Commitments  Submitted 
by  African  Trading  Partners 

Correction 

In  notice  document  98-30886, 
beginning  on  page  64274,  in  the  issue  of 
Thursday,  November  19,  1998,  make  the 
following  correction: 

On  page  64275,  in  the  second  column, 
in  the  eighth  line  from  the  bottom;  after 
"business  on",  remove  "4". 

BILUNG  CODE  1505-01-0 


Thursday 
December  10,  1998 


30886. 

in  the  issue  of 

998,  make  the 

jcond  column, 
bottom;  after 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  11  and  52 

Federal  Acquisition  Regulation;  0MB 

Circular  A-119;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1 1  and  52 
[FAR  Case  98-004] 
RIN9000-AI12 

Federal  Acquisition  Regulation;  0MB 
Circular  A-1 19 

agencies:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
the  use  of  voluntary  consensus 
standards  in  accordance  with  the 
requirements  of  Office  of  Management 
and  Budget  (OMB)  Circular  A-1 19. 
DATES:  Comments  should  be  submitted 
on  or  before  February  8,  1999  to  be 
considered  in  the  formulation  of  a  final 
rule. 

addresses:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Ms.  Laurie 
Duarte,  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-004@gsa.gov.  Please  cite  FAR 
case  98-004  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss.  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAR  case 
98-004. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  19,  1998,  a  newly 
revised  OMB  Grcular  A-1 19,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 
and  in  Conformity  Assessment 
Activities,"  was  published  in  the 
Federal  Register  at  63  FR  8545. 
February  19.  1998.  This  proposed  rule 
amends  FAR  Subparts  11.1  and  11.2. 


and  provides  a  new  solicitation 
provision  at  52.211-XX  to  implement 
the  revised  OMB  circular. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30.  1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  >s  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  merely  amends  the 
FAR  to  reflect  the  Government's 
preference  for  the  use  of  voluntary 
consensus  standards  in  accordance  with 
OMB  Circular  A-1 19,  and  permits,  but 
does  not  require,  offerors  to  propose 
alternatives  to  Govemment«unique 
standards  when  responding  to 
Government  solicitations.  An  Initial 
Regulatory  Flexibility  Analysis  has  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601.  et  seq. 
(FAR  Case  98-004),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  deemed  to  apply 
because  the  proposed  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  review  of  a 
new  information  collection  requirement 
concerning  OMB  Circular  A-1 19  will  be 
submitted  to  OMB  under  44  U.S.C. 
3501,  et  seq. 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents:  100; 
Responses  per  respondent:  V,  Total 
annual  responses:  100;  Preparation 
hours  per  response:  1;  and  Total 
response  burden  hours:  100. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
informaticHi  collection  requirements  and 
estimates  set  forth  above.  Please  send 
comments  to:  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention:  Mr. 
Peter  N.  Weiss.  FAR  Desk  Officer.  New 
Executive  Office  Building.  Room  10102, 
725  17th  Street.  NW.  Washington,  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  FAR  Secretariat  at  the  address 
shown  under  ADDRESSES.  Please  cite 
FAR  Case  98-004  in  all  correspondence. 

List  of  Subjects  in  48  CFR  Parts  11  and 
52 

Government  procurement. 
Victoria  Moss, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  11  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  11  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  11— DESCRIBING  AGENCY 
NEEDS 

2.  Section  11.101  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

11.101    Ortler  of  precedence  for 
requirements  documents. 

***** 

(c)  In  accordance  with  OMB  Circular 
A-1 19,  "Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Consensus  Standards  and  in  Conformity 
Assessment  Activities."  agencies  shall 
use  voluntary  consensus  standards, 
when  they  exist,  in  lieu  of  Government- 
unique  standards,  except  where 
inconsistent  with  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  developed  and 
administered  by  the  private  sector  and 
are  not  mandated  by  law  [e.g.  industry 
standards  such  as  ISO  9000). 

3.  Section  ll.lOX  is  added  to  read  as 
follows: 

1 1 . 1 0X    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.211-XX,  Alternatives  to 
Government-Unique  Standards,  in 
solicitations  that  use  Government- 
unique  standards  instead  of  voluntary 
consensus  standards,  when  the  agency 
uses  the  transaction-based  reporting 
method  to  report  their  use  of  voluntary 
consensus  standards  to  the  National 
Institute  of  Standards  and  Technology 
(see  OMB  Circular  A-1 19,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 
and  in  Conformity  Assessment 
Activities").  Agencies  that  report  their 
use  of  voluntary  consensus  standards  to 
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the  National  Institute  of  Standards  and 
Technology  using  the  categorical 
reporting  method  do  not  need  to  include 
the  provision  at  52.21 1-XX.  The 
transaction  based  method  of  reporting  is 
used  by  agencies  that  manage  their 
specifications  on  a  contract-by-contract 
basis.  The  categorical  method  of 
reporting  is  used  by  agencies  that 
manage  their  specifications  centrally. 
Agency  regulations  regarding 
specification  management  describe 
which  method  is  used. 
j  4.  Section  11.201  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

1 1 .201    Identification  and  avaiiability  of 
specifications. 

(e)  DoD  activities  may  obtain  from  the 
DoDSSP  those  nongovernment 


standards,  including  voluntary 
consensus  standards,  adopted  for  use  by 
defense  activities.  Other  activities  may 
obtain  nongovernment  standards  from 
the  National  Institute  of  Standards  and 
Technology,  Government  libraries, 
activities  subscribing  to  document 
handling  services  or  the  organization 
responsible  for  the  preparation, 
publication  or  maintenance  of  the 
standard. 

PART  52— SOLrCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.21 1-XX  is  added  to  read 
as  follows: 

52.21 1-XX    Alternatives  to  Government- 
Unique  Standards. 

As  prescribed  in  ll.lOX,  insert  the 
following  provision: 


Alternatives  to  Government — Unique 
Standards  IDatel 

(a)  Offerors  are  responsible  for  reviewing 
all  requirements  of  this  solicitation, 
including  all  standards. 

(b)  Offerors  may  propose  alternatives  to 
Government-unique  standards  that  meet  the 
Government's  requirements.  If  an  alternative 
is  proposed,  the  offeror  must  furnish  data 
and/or  information  regarding  the  alternative 
standard  in  sufBcient  detail  for  the 
Government  to  determine  if  the  alternative 
meets  the  Government's  requirements.  The 
Contracting  Officer  will  have  sole  discretion 
to  determine  whether  it  is  in  the 
Go^'bmment's  best  interest  to  apply  any 
proposed  alternative  to  this  acquisition. 
(End  of  clause) 

[FR  Doc.  98-32794  Filed  12-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

RaqiMst  for  Participation  in  the  Bus 
Rapid  Transit  Demonstration  Program 

AGENCY:  Federal  Transit  Administration 
(FTA). 

ACTION:  Notice. 


SUMMARY:  In  this  NoUce.  FTA 
announces  it  is  soliciting  Requests  for 
Participation  in  its  Bus  Rapid  Transit 
Demonstration  Program.  Tliis 
sohcitation  is  extended  to  public 
agencies  responsible  for  developing, 
implementing,  operating  and 
maintaining  pubUc  transportation  in  the 
U.S.  The  Federal  Transit  Administration 
encourages  partnerships  with  other 
local  and  state  stakeholders  and  private 
companies  involved  in  public 
transportation. 

DATES:  Responses  to  this  sohcitation 
must  be  submitted  by  4  p.m.,  Eastern 
Time,  on  or  before  February  8,  1999. 
Requests  for  Participation  shall  not 
exceed  thirty  (30)  pages  in  length, 
including  title,  index,  tables,  maps,  and 
exclusive  of  appendices,  abstracts, 
resumes  and  other  supporting  materials. 
A  page  is  defined  as  one  side  of  an  8V2 
by  11 -inch  paper,  Hne  spacing  no 
smaller  than  1.5  with  a  type  font  12  pt. 
The  transmittal  letter  shall  include  the 
name,  address  and  telephone  number  of 
the  individual  to  whom  correspondence 
and  questions  may  be  directed. 
A  conference  for  prospective 
participants  in  the  Bus  Rapid  Transit 
Demonstration  Program  will  be  held  on 
January  8,  1999  from  1:00  PM  to  5:00 
PM  at  the  Federal  Transit 
Administration,  400  7th  Street,  SW, 
Washington,  DC  20590.  The  purpose  of 
this  conference  is  to  answer  questions 
about  the  Federal  Transit 
Administration's  Bus  Rapid  Transit 
Demonstration  Program  and  the 
statement  of  participation  in  the 
program.  Persons  and  organizations 
planning  to  attend  this  conference 
should  register  their  intentions  with 
Joseph  Goodman,  Office  of  Mobility 
hmovations  at  (202)  366-0240  or 
Joseph  .goodinan@fta.  dot.gov. 
Teleconference  capabihties  will  be 
available  for  those  unable  to  attend  in 
person.  Please  indicate  your  desire  to 
participate  by  telephone  to  Joseph 
Goodman. 

ADDRESSES:  Three  copies  of  the 
Requests  for  Participation  shall  be 
submitted  to  the  appropriate  FTA 
Regional  Office  listed  below,  and  five 
copies  shall  be  submitted  to  Edward  L. 
Thomas,  Associate  Administrator  for 
Research,  Demonstration  and 
hmovation.  Federal  Transit 


Administration,  400  7th  Street  SW, 
Room  9401,  Washington,  IX:  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bert  Arrillagea,  Chief,  Service 
Innovation  Division,  Office  of  Mobility 
Innovation  (TRI-12)  at  (202)  366-0240 
and  e-mail  address  at 
bert.arrillaga@fla.dot.gov. 
SUPPtEMANTARY  INFORMATION: 
Contents: 

I.  Introduction 

n.  Background 

III.  Coals  and  Objectives 

rv.  Definitions 

V.  Program  Elements 

VI.  Planning  and  Project  Development 

VII.  Funding 

Vni.  Request  for  Participation  Content 
DC.  Demonstration  Project  Selection 

X.  Schedule 

XI.  Y2K  Compliance 

Xn.  FTA  Regional  Offices 

I.  Introduction 

The  Federal  Transit  Administration 
(FTA)  announces  a  Request  for 
Participation  in  the  Bus  Rapid  Transit 
(BRT)  Demonstration  Program.  Today, 
advancements  in  bus  vehilce 
technology,  simulation  systems,  traffic 
engineering,  intelUgent  transportation 
systems  (ITS)  (fleet  management, 
electronic  fare  payment  and  passenger 
information  systems]  and  other 
customer  service  iimovation^  provide 
major  opportxmities  to  improve  bus 
transit  service  across  the  United  States 
similar  to  model  bus  systems  in 
Curitiba,  Brazil;  Adelaide,  AustraUa; 
and  Ottawa,  Canada.  Bus  service  is  now, 
more  than  ever,  capable  of  performing 
like  rapid  tranist.  Some  communities 
are  considering  BRT  as  an  incremental 
improvement  to  rail  transit.  Given  these 
opportunities,  the  primary  goal  of  a  BRT 
Program  is  to  work  with  a  group  of 
localities  in  demonstrating  approaches 
for  increasing  the  level  and  quality  of 
bus  service  in  major  investment 
corridors  comparable  to  rapid  tranist. 

The  program  is  designed  to  encourage 
transit  agencies,  local  and  State 
govermnents  and  metropoUtan  plaiming 
organizations  engaged  in  coordinating 
infrastructure  improvements, 
technology  deployment  and  operations 
to  consider  the  benefits  of  BRT. 
Consistent  with  the  Department  of 
Transportation  and  FTA  Strategic  Plans, 
the  outcome  of  the  BRT  Program  is  to 
improve  mobility  and  accessibihty, 
advance  econmic  growth  and  trade,  and 
enhance  environmental  quality.  Bus 
Rapid  Transit  promises  to  improve 
travel  time,  service  rehability  and 
customer  convenience,  foster  hvable 
communities  and  introduce  cost- 
effective,  environmentally  friendly 
technology.  Regarding  the  mobility  goal. 


for  example,  research  already  shows 
that  expediting  the  movement  of  transit 
vehicles  on  local  arterials  can  produce 
improved  traffic  flow  for  all  vehicles. 

The  FTA  will  select  multiple  projects 
to  participate  in  a  multi-year  national 
demonstration  program  to  be  completed 
within  the  six  year  Ufe  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  sponsors  of 
selected  projects  will  form  a  consortium 
of  transit  agencies  and  other  local  and 
State  partners  to  share  experiences  and 
to  receive  expert  assistance  in 
expediting  project  implementation  in 
areas  such  as  design  technology,  vehicle 
technology,  ITS  architecture, 
procurement,  project  financing,  and 
operating  strategies.  A  demonstration 
project  would  highlight  the  situations, 
problems,  and  opportunities  that  might 
occur  while  implementing  the  BRT 
concept  in  the  United  States  (U.S.). 

II.  Background 

Bus  systems  provide  a  versatile  form 
of  public  transportation  with  the 
flexibihty  to  serve  a  variety  of  access 
needs  and  an  unlimited  range  of 
locations  throughout  an  area.  Bus 
service  can  be  implemented  cost- 
effectively  on  routes  where  ridership 
may  not  be  sufficient  or  where  the 
capital  investment  may  not  be  available 
to  implement  rail  transit  systems. 

Traffic  congestion,  urban  sprawl, 
central  city  decline,  and  air  pollution 
are  all  problems  associated  with 
excessive  dependence  on  automobiles. 
Increasing  recognition  of  the  need  for 
high-quality  transit  service  to  alleviate 
these  conditions  has  fueled  growing 
demand  for  new  rail  services  throughout 
the  U.S.  However,  in  numerous  cities 
buses  also  provide  an  attractive  and 
effective  alternative  to  automobiles, 
reaching  into  central  cities,  local 
neighborhoods,  suburbs  and  rural  areas 
to  meet  the  mobility  needs  of  miUions 
of  people. 

Despite  the  inherent  advantages  of 
bus  service,  the  travehng  pubfic 
firequently  finds  the  quahty  of  bus 
service  provided  in  urban  centers  to  be 
wanting.  Conventional  urban  bus 
operations  often  are  characterized  by 
sluggish  vehicles  inching  their  way 
through  congested  streets,  delayed  not 
only  by  other  vehicles  and  traffic 
signals,  but  also  by  Sequent  and  time- 
consuming  stops  to  pick  up  and 
discharge  passengers.  Buses  travel  on 
average  at  only  around  60  percent  of  the 
speeds  of  automobiles  and  other  private 
vehicles  using  the  same  streets  due  to 
the  cummulative  effects  of  traffic 
congestion,  traffic  signals,  and 
passenger  boarding.  Moreover,  the 
advantageous  flexibility  and 
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decentralization  of  bus  operations  also 
result  in  a  lack  of  system  visibility  and 
permanence  that  contributes  to  public 
perceptions  of  unreliabiUty  and 
disorganization. 

Low-cost  investments  in 
infrastructure,  equipment,  operational 
improvements,  advanced  bus 
technologies,  and  ITS  can  provide  the 
foimdation  for  Bus  Rapid  Transit 
systems  that  substantially  upgrade  bus 
system  performance.  Conceived  as  an 
integrated,  well-defined  system.  Bus 
Rapid  Transit  would  provide  for 
significantly  lower  bus  travel  time, 
greater  service  reUabihty,  and  increased 
convenience,  matching  the  quaUty  of 
rail  transit  when  implemented  in 
appropriate  settings.  A  decrease  of  bus 
travel  time  would  reduce  operating 
costs  and  improve  bus  operating 
efficiency  by  allowing  more  trips  per 
platform  hour.  Advanced  bus 
technologies  and  other  intelhgent 
technologies  could  further  reduce 
operating  and  maintenance  costs, 
improve  safety,  and  enhance  intermodal 
transfers. 

m.  Goals  and  Obiectives 

The  goals  for  the  Bus  Rapid  Transit 
Demonstration  Program  are  designed  to 
achieve  the  strategic  goals  of  the  DOT 
and  FTA  Strategic  Plans  addressing 
safety  and  security,  mobility  and 
accessibihty,  economic  growth  and 
trade,  and  the  human  and  natiu^ 
environment.  The  specific  goals  are  as 
follows: 

1 .  Increase  intermodal  physical, 
informational  and  service  connectivity. 

2.  Ensure  that  all  transit  systems  are 
accessible. 

3.  Reduce  bus  travel  times  through 
deployment  of  new  technology  and 
other  innovations. 

4.  Improve  the  reUabifity  of  the 
delivery  of  people,  goods,  and  services 
to  their  destinations. 

5.  Encourage  regional  and  local 
economic  development  through  joint 
development. 

6.  Build  professional  capacity  and 
promote  the  education  of  individuals  in 
transportation  related  fields. 

7.  Expand  opportunities  and  promote 
economic  growth  for  all  businesses. 

8.  Improve  the  sustainabiUty  and 
livabihty  of  commimities. 

9.  Reduce  the  amount  of 
transportation-related  pollutants 
released  into  the  environment. 

10.  Integrate  consideration  of  BRT  and 
advanced  bus  systems  in  corridor 
analysis  for  major  transportation 
investments. 

There  are  four  primary  objectives  of 
the  demonstration  program.  They  are  to: 
(1)  identify  and  address  the  issues 


involved  in  implementing  a  Bus  Rapid 
Transit  system;  (2)  show  how  the 
integration  of  advanced  bus 
technologies,  ITS  tmd  services  can 
contribute  to  a  bus  rapid  transit  system; 
(3)  provide  data  on  derived  benefits  and 
costs,  particularly  whether  improved 
service  and  increased  visibility  due  to 
Bus  Rapid  Transit  can  increase  transit 
ridership,  and  (4)  transfer  lessons 
learned  to  other  areas  evaluating  major 
investment  options  or  implementing  bus 
rapid  transit  projects. 

rV.  Definitions 

Bus  Rapid  Transit  refers  to 
coordinated  improvements  in  a  transit 
system's  infrastructure,  equipment, 
operations,  and  technology  that  give 
preferential  treatment  to  buses  on  urban 
roadways.  The  intention  of  Bus  Rapid 
Transit  is  to  reduce  bus  travel  time, 
improve  service  reUabiUty,  increase  the 
convenience  of  users,  and  ultimately, 
increase  bus  ridership.  BRT  typically 
contains  the  following  features: 

D  Exclusivity:  Exclusivity  occ\u^ 
when  buses  and  stations  are  physically 
separated  from  non-exclusive  traffic 
lanes  or  where  the  level  and  quahty  of 
service  are  comparable  to  that  achieved 
on  a  wholly  exclusive  facility. 

D  Advanced  Bus  Technology:  A 
variety  of  vehicle  technologies  available 
for  improving  access,  maneuverabiUty, 
operating  efficiency  of  transit  buses,  and 
reduces  the  emissions  and  the  weight  of 
transit  buses.  These  technologies 
include  clean  fuels  propulsion  systems 
powered  by  natiu^  gas,  batteries, 
hybrid  electricity,  alcohol  fuels,  and 
fuel  cells;  highly  diu'able  hght  weight 
composite  l|yterials;  low-floor 
configurations;  on-board  vehicle 
computer  management  systems  and 
advanced  communication  systems. 

D  Fleet  management  improvements: 
Comprises  in&astructiue  and  ITS 
technology  elements  to  improve  travel 
time  and  reliability  of  bus  service.  Some 
of  these  elements  may  also  improve 
traffic  flow  for  other  vehicles.  These 
measures  may  include:  (1)  bus  turnouts 
or  curb  reaUgnments;  (2)  use  of 
automated  vehicle  location  systems  for 
improved  real  time  management  and 
dispatching;  and  (3)  traffic  signal 
priority  for  preferential  treatment  of 
buses  at  signalized  intersections. 

D  Faster  fare  collection  and 
boarding:  The  objective  is  to  speed  the 
boarding  process  through  the  use  of  (1) 
fare  collection  innovations,  such  as 
prepayment  methods  and  smart  cards; 
and  (2)  changes  in  bus  and  platform 
design  for  easier  and  faster  access  by  the 
elderly,  persons  with  disabilities, 
shoppers,  parents  with  children  in 
strollers  or  passengers  with  baggage 


D  Integration  of  transit  development 
with  land  use  policy:  Bus  Rapid  Transit 
and  high  density  Transit-oriented 
development  (TOD)  can  be  mutually 
reinforcing.  TODs  may  include  areas  or 
corridors  developed  with  building  site 
and  street  designs  favoring  transit  and 
pedestrian  usage. 

D  Intelligent  Transportation  Systems 
(ITS)  technologies  refers  to  hardware 
and  software  systems,  such  as, 
computer-assisted  dispatching  software, 
wireless  communications,  mobile  data 
terminals,  map  displays,  transit  fleet 
m^iagement,  maintenance  management 
software,  geographical  information 
displays,  computerized  voice 
reCiOgnition,  automated  voice  response, 
emergency  management,  freeway 
management  systems,  electronic  fare 
payment  systems,  automated  traveler 
information,  reservation  and  billing 
sy^ems.  TEA-21  requires  conformity 
with  the  ITS  National  Architecture  and 
Critical  Standards,  and  FTA  and  FHWA 
have  issued  Interim  Guidance  on  these 
requirements.  The  ITS  National 
Architectiue  is  a  framework  for 
integrating  various  user  service  systems 
and  for  ensuring  interoperability 
between  systems.  Critical  standards 
ensure  inter-operability  or  "plug  and 
play"  between  hardware  and  software 
systems.  ITS  technologies  are  designed 
to  improve  customer  service  and  the 
operating  efficiency  and  safety  of  the 
transportation  infrastructure  and  vehicle 
systems. 

D  Project  Delivery  Methods  refers  to 
various  innovative  approaches  for 
procuring,  designing,  constructing, 
operating,  and  maintaining  transit 
systems.  These  approaches  might 
include  various  types  of  turnkey 
approaches  or  methods  including: 
design/build,  design-build-operate- 
maintain,  or  super  turnkey,  where  the 
contractor  participates  in  project 
financing. 

A  paper  entitled  "Issues  in  Bus  Rapid 
Transit"  gives  further  insight  into  the 
Bus  Rapid  Transit  concept  and  its 
implementation.  It  can  be  obtained  from 
Bert  Arrillaga,  the  FTA  information 
source  identified  above. 

V.  Program  Elements 

The  FTA  will  select  multiple  projects 
to  participate  in  a  multi-year  national 
delhonstration  program  to  be  completed 
within  the  six  years  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  selected  project 
sponsors  will  form  a  consortium  of 
transit  agencies  and  other  local  and 
State  partners  to  share  experiences  and 
to  receive  expert  assistance  in 
expediting  project  implementation.  This 
assistance  may  occur  in  such  areas  as 
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virtual  reality  simulation  technology  for 
system  design  and  operations  planning, 
vehicle  technology,  ITS  architecture, 
procurement,  project  financing,  and 
operating  strategies.  A  demonstration 
project  would  highhght  the  situations, 
problems,  and  opportunities  that  might 
occur  while  implementing  the  BRT 
concept  in  the  United  States.  With  the 
assistance  of  an  evaluation  contractor, 
the  FTA  plans  to  assess  the  effects  of  the 
demonstration  project  through  a 
scientific  evaluation  of  the  project.  A 
carefully  constructed  evaluation 
accompUshes  a  number  of  purposes:  (1) 
to  document  what  happened  and  why; 
(2)  to  measure  benefits,  costs,  and 
impacts  of  the  demonstration  on 
affected  populations;  (3)  to  reveal  both 
successful  and  unsuccessful  aspects  of 
the  demonstration;  (4)  to  determine  if 
the  demonstration  met  the  goals  of  its 
sponsors;  and  (5)  to  assess  Uie 
apphcability  of  the  demonstration  to 
other  sites.  An  evaluation  not  only  helps 
others  learn  from  the  demonstration,  but 
also  helps  the  involved  parties  to 
improve  their  own  systems. 
m  order  to  help  expedite 
demonstration  project  implementation, 
FTA  will  consider  requests  to  waive 
administrative  requirements  that  are  not 
regulatory.  The  demonstration  program 
is  designed  to  provide  the  rest  of  the 
nation  with  information  for  considering 
BRT  in  the  planning  process  and  for 
engineering,  designing,  and 
implementing  bus  rapid  transit  projects. 
The  program  will: 

1 .  Assess  technology  of  common 
interest  to  the  demonstration 
consortium  members; 

2.  Provide  expert  assistance  in  design 
and  operations,  perhaps  using 
simulation  systems;  ITS  integration  and 
interoperability;  advanced  bus 
technology;  financing  strategy;  or 
project  deUvery  methods; 

3.  Fimd  local  demonstration  project 
administration  including  project 
monitoring,  data  collection,  progress 
reporting  and  other  logistical  support; 

4.  Evaluate  and  report  on  best 
practices;  and 

5.  Support  technology  transfer 
involving  a  variety  of  lessons-learned 
workshops  and  an  internet  website. 

A.  Technology  Assessments 

FTA  will  assess  the  state-of-the-art 
and  best  practices  in  transit  operations, 
infrastructure  design,  vehicle 
technology,  system  integration,  or  other 
areas  of  interest  to  the  demonstration 
consortiiun. 

B.  Expert  Assistance 

FTA  will  provide  industry  peers  or 
other  experts  to  advise  consortium 


members  on  such  considerations  as  the 
choice  of  appropriate  vehicle  and  ITS 
technologies,  concurrent  engineering, 
exclusive  bus  lane  design  issues,  traffic 
engineering  issues,  bus  operations  and 
planning  issues,  bus  stop  and  terminal 
design,  innovative  financing  strategies, 
transit-oriented  development,  and 
innovations  in  project  dehvery  such  as 
turnkey  procurement.  Expert  panels  will 
be  organized  at  the  request  of 
consortium  members. 

C.  Demonstration  Project 
Administration 

The  demonstration  program  will 
support  a  project  administrator  for  each 
of  the  projects.  This  administrator  will 
coordinate  with  the  FTA  demonstration 
program  office,  provide  logistical 
support  for  the  demonstration  project 
sponsors,  and  conduct  quarterly 
demonstration  project  reviews.  A  key 
objective  of  this  position  is  to  permit  the 
implementation  of  the  project  to 
proceed  unencimibered  by  the 
requirements  of  the  demonstration 
program. 

D.  Documentation  and  Evaluation 

With  the  assistance  of  an  evaluation 
contractor,  the  FTA  plans  to  assess  Bus 
Rapid  Transit  through  an  evaluation  of 
the  Bus  Rapid  Transit  demonstrations. 
A  carefully  constructed  evaluation 
accomphshes  a  number  of  purposes:  (1) 
to  docimient  what  happened  and  why; 
(2)  to  measiire  benefits,  costs,  and 
impacts  of  the  demonstration  on 
affected  populations;  (3)  to  reveal  both 
successful  and  unsuccessful  aspects  of 
the  demonstration;  (4)  to  determine  if 
the  demonstration  met  the  goals  and 
objectives  of  its  sponsors;  and  (5)  to 
assess  the  appUcability  of  the 
demonstration  to  other  sites.  An 
evaluation  not  only  helps  others  leam 
&t)m  the  demonstration,  but  also  helps 
the  involved  parties  to  improve  their 
own  systems.  Specifically,  FTA  would 
like  to  examine  the: 

D  Degree  to  which  bus  travel  time, 
schedule  adherence  and  service 
integration  improve; 

D  Degree  to  which  transit  efficiency 
and  productivity  improve; 

D  Degree  to  whicn  ridership 
increases  due  to  improved  bus  travel 
time,  transfers,  schedule  adherence,  and 
service  coverage; 

D  Effect  on  other  traffic; 

D  Effect  on  each  of  the  components 
of  Bus  Rapid  Transit  on  bus  speed  and 
other  traffic 

n  Benefits  of  integrated  vehicle  and 
ITS  technologies  to  the  diemonstration; 
and 

D  Effect  of  Bus  Rapid  Transit  on  land 
use. 


E.  Technology  Transfer 

FTA  will  arrange  "scanning  tours," 
where  local  officials  and  designers  visit 
operational  bus  rapid  transit  sites. 
Periodic  workshops  and  seminars  will 
be  organized  for  presentations  or 
discussion  about  technical  issues  of 
interest  to  each  of  the  demonstration 
project  sponsors.  FTA  and  consortium 
members  will  participate  in  conferences 
and  other  meetings  sponsored  by 
interested  professional  organizations  for 
mutual  sharing  of  information  and 
ideas.  Demonstration  results  and  other 
research  technical  reports  will  be 
produced  and  made  available  on  World 
Wide  Web  sites. 

The  roles  of  the  demonstration 
program  participants  are  outlined 
below: 

D  The  Federal  Transit 
Administration  will: 

■  Provide  overall  guidance  on  the 
conduct  of  the  demonstration  program. 

■  Monitor  the  demonstration 
program. 

■  Organize  and  conduct  the  expert 
assistance  panels,  technology  transfer 
workshops,  and  conference  sessions. 

■  Provide  guidance  to  demonstration 
sponsors  regarding  resources  from  other 
programs  Usted  under  Section  II  General 
Authority. 

■  Publish  and  communicate 
information  on  the  demonstration 
projects. 

■  Secure  and  manage  contractors 
conducting  the  project  evaluations,  and 
provide  program  support. 

■  Provide  guidance  on  the  plaiming 
and  project  development  process. 

D  The  Project  Sponsor  will: 

■  Implement  project  as  proposed. 

■  Monitor  demonstration  projects 
and  keep  FTA  appraised  of  events, 
issues,  and  problems. 

■  Conduct  quarterly  reviews  of  the 
demonstration  project. 

■  Collect  data  according  to 
evaluation  plan  and  schedule. 

■  Participate  in  the  technology 
transfer  activities  of  the  demonstration 
program. 

D  The  Contractors  will: 

■  Develop  the  evaluation  plan  and 
the  data  collection  schedule. 

■  Guide  data  collection. 

■  Analyze  evaluation  data. 

■  Write  final  evaluation  reports. 

■  Provide  overall  program  support. 

VI.  Planning  and  Project  Development 
Process 

Bus  rapid  transit  projects  selected  for 
participation  in  this  Bus  Rapid  Transit 
Demonstration  Program  are  expected  to 
be  a  product  of  the  metropolitan 
planning  and  programming  process.  A 
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proposed  bus  rapid  transit  project 
should  be  compatible  with  existing 
transportation  plans  or  exist  in  a 
corridor  where  extensile  planning  has 
been  performed  and  a  recommendation 
for  a  major  transit  capital  investment 
made.  If  the  project  proposals  contain 
ITS  elements  of  regional  significance, 
the  conformity  requirements  of  the 
National  ITS  Architecture  apply.  The 
architecture  defines  the  functions  that 
must  be  performed  to  implement  a  given 
user  service,  the  physical  entities  or 
subsystems  where  these  functions 
reside,  the  interfaces  and  information 
flows  between  the  physical  subsystems, 
and  the  commimication  requirements 
for  the  information  flows.  Interim 
Guidance  on  ITS  Architecture  is 
available  from  the  FTA  Regional  Offices 
or  the  Headquarters  Office  of  Research, 
Demonstration  and  Innovation. 

Bus  Rapid  Transit  projects  are 
developed  in  several  ways.  First,  transit 
service  planning  efforts  may  produce 
low-cost  oper^onal  improvements  Uke 
advanced  technology  vehicles  and  ITS 
user  services.  Such  strategies  must  be 
consistent  with  the  regional 
transportation  plans  and  are  included  in 
a  transportation  improvement  program. 
In  this  instance,  a  project  may  proceed 
into  the  design  and  implementation 
phase.  Second,  bus  rapid  transit  projects 
may  emerge  from  the  multi-modal 
metropolitan  transportation  planning 
process  as  a  major  capital  investment. 
Where  FTA  New  Starts  funding  is 
sought,  such  projects  are  subject  to  the 
New  Starts  and  environmental 
documentation  requirements.  These 
requirements  involve  project  ratings  for 
a  FTA  decision  to  advance  a  project  into 
preliminary  engineering.  Subsequent  to 
completion  of  preliminary  engineering 
and  the  environmental  process,  a  project 
receives  a  rating  for  a  FTA  decision  on 
final  design  and  construction. 
Additional  information  on  these 
requirements  is  available  fi-om  the  FTA 
Regional  Offices  or  Headquarters  Office 
of  Planning  at  (202)  366-2360. 

Vn.  Funding 

The  FTA  is  supporting  the  Bus  Rapid 
Transit  Demonstration  Program  with 
approximately  $2  million  in  Fiscal  Year 
1999.  A  similar  level  of  annual  funding 
is  plaimed  over  the  life  of  the 
demonstration  program.  Demonstration 
project  sponsors  may  seek 
implementation  funding  from  the  FTA 
Capital  Investment  (Section  5309), 
Urbanized  Area  Formula  (Section  5307), 
Clean  Fuels  Formula  Grant  (Section 
5308),  Federal-Aid  Highway  flexible 
funding  programs  in  accordance  with 
the  requirements  of  those  programs,  and 
other  funding  programs  identified  in  the 


General  Authority  Section  such  as  Title 
I,  Subtitle  E,  Chapter  1 ,  Transportation 
Infrastructure  Finance  and  Innovation 
and  Chapter  2,  State  Infrastructure  Bank 
Pilot  Program. 

VIII.  Requests  for  Paiticipation 
Contents 

A  Request  for  Participation  (proposal) 
shall  not  exceed  thirty  (30)  pages  in 
length  including  title,  index,  tables, 
maps,  and  exclusive  of  appendices, 
abstracts,  resumes  and  other  supporting 
materials.  A  page  is  defined  as  one  (1) 
side  of  an  8V2  by  11-inch  paper,  line 
spacing  no  smaller  than  1.5  wath  a  type 
font  of  12  pt.  Three  (3)  copies  of  the 
Request  fore  Participation  (proposal) 
should  be  sent  to  the  respective 
Regional  Office  Usted  in  Section  XII  of 
this  Notice.  Five  (5)  copies  of  the 
Request  for  Participation  (proposal)  plus 
an  unbound  reproducible  copy  of  the 
proposal  shall  be  forwarded  to  Edward 
Thomas,  Associate  Administrator  for 
Research,  E)emonstration  and 
Irmovation,  FTA,  400  7th  Street,  S.W., 
Room  9401,  Washington,  DC  20590.  The 
transmittal  letter  shall  include  the 
name,  address  and  phone  number  of  an 
individual  to  whom  correspondence 
and  questions  about  the  application  may 
be  directed.  The  proposals  shall  include 
Technical,  Management  and  Financial 
Plans  as  described  below. 

A.  Technical  Plan 

General  Requirements 

1.  Describe  the  proposed  Bus  Rapid 
Transit  corridor,  including  such  things 
as  cost,  location,  service  frequency  and 
ridership,  roadways,  bus  stops  and 
terminals,  traffic  management  practices, 
vehicles,  dispatching  and  operating 
systems,  and  use  of  ITS  technologies. 

2.  Describe  the  land  use  poficies  and 
any  transit-oriented  development  that 
exist  in  the  proposed  corridor,  and 
plans  to  change  them  to  capitalize  on 
Bus  Rapid  Transit. 

3.  Describe  the  proposed  project's 
service  area  including  its  size, 
population  density,  demographics,  and 
regional  transportation  environment. 

4.  Also  describe  what  "problems"  the 
Bus  Rapid  Transit  project  wrill  address, 
prior  and  ongoing  planning  in  support 
of  BRT,  and  consistency  with  the 
regional  transportation  plan. 

Technical  Approach 

1 .  Describe  measiu-able  performance 
goals  of  the  Bus  Rapid  Transit  project. 
These  should  at  a  minimum  address  the 
FTA  outcome  goals.  Some  examples  are 
improved  customer  service,  improved 
bus  travel  time,  and  improved  operaang 
efficiency. 


/.  Describe  the  Bus  Rapid  Transit 
project,  its  physical  systems  and 
operational  features  including  designs, 
service  tyj>es,  service  levels,  fare 
collection  methods,  fare  transfer  policy, 
and  hours  of  operation. 

3.  Describe  tne  anticipated  effects, 
efficiencies,  and  impacts  of  the 
proposed  project  including  ridership, 
service  levels,  traffic  impacts, 
environmental  impacts,  and  land  use 
impacts. 

4.  Describe  implementation  of  the  Bus 
Ra^id  Transit  project  including 
engineering  and  design  activities, 
prociuement  strategy,  and  phasing 
approach  if  incremental  development  is 
specified. 

5.  Describe  the  approach  by  which 
any  advanced  technologies  involved  in 
the  demonstration  project  will  be 
refined,  tested,  and  documented  before 
deployment. 

6.  Document  assumptions  and 
technical  uncertainties,  and  propose 
spocific  approaches  to  resolve  any 
uncertainties. 

B.  Management  Plan 

1.  Identify  key  management 
responsibiUties  for  the  demonstration 
project  sponsor  and  other  participating 
orgemizations.  Describe  all  necessary 
arrangements  and  institutional 
agreements  to  support  the  project,  and 
include  evidence  of  agreement  among 
participating  agencies. 

2.  The  demonstration  project 
administrator  would  be  expected  to 
have  full  responsibility  for  the 
demonstration  project  throughout  its 
diuBtion  and  to  serve  as  the  point  of 
contact  for  interactions  with  FTA  and 
the  rest  of  the  transit  industry. 

3.  Provide  a  schedule  of  work 
including  a  time  line,  key  milestones, 
and  deliverables  for  the  project. 

4.  Provide  a  preliminary  staffing  plan. 
For  the  staffing  plan,  FTA  encourages 
proposing  agencies  to  work  with 
Universities  and  Colleges  under  the 
University  Transportation  Centers 
Program  (Section  5110  of  TEA-21)  to 
provide  opportunities  for  student 
professional  development  and  to 
exchange  information  on  new 
technology,  human  factors  issues,  land 
use  planning,  travel  demand  modeling, 
or  simulation  of  operations. 

C.  financial  plan 

1.  The  proposal  shall  provide  a 
description  of  the  total  cost  and  finances 
for  implementing,  o()erating,  and 
maintaining  the  Bus  Flapid  Transit 
project.  The  implementation  costs 
woHld  include  the  costs  for  system 
design,  project  management,  vehicle 
and  system  acquisition  and  facility 
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construction.  Provide  cost  estimates  by 
phase  as  defined  in  the  Technical  Plan. 

2.  The  Financial  Plan  should  break 
down  funding  sources  by  the  following 
categories:  (1)  Local;  (2)  State;  (3) 
Private;  and  (4)  Federal.  All  financial 
commitments  to  the  project  from  both 
public  and  private  sectors  should  be 
dociunented  and  included  in  the 
proposal. 

DC.  Demonstration  Project  Selection 

The  FTA  will  select  several  projects 
for  participation  in  the  demonstration 
program.  The  evaluation  criteria  are: 

D  The  significance  of  the  project  in 
terms  of  the  expected  improvement  in 
bus  travel  times  and  reliability  due  to 
Bus  Rapid  Transit; 

D  The  comprehensiveness  of  the 
project — the  range  of  features  included 
in  the  demonstration  and  the  inclusion 
of  plans  for  congestion,  signals, 
boarding  and  fare  collection,  delay 
reduction,  and  land  use  considerations; 

D  The  readiness  of  the  applicant  to 
implement  the  demonstration — greater 
consideration  will  be  given  to  those 
agencies  closer  to  implementation  of 
Bus  Rapid  Transit,  who  have  gone 
through  the  local  planning  and  approval 
process,  and  have  funds  committed; 

D  Evidence  that  adequate  planning 
has  been  completed,  and  there  is  local 
conunitment  involving  the  partnering  of 
the  transit  agency,  city,  county  or  state 
governments,  and  the  private  sector,  if 
appropriate; 

□  The  identification  and 
commitment  of  funds  for  capital- 
intensive  elements.  Significant 
consideration  will  be  given  to  those 
projects  with  greater  levels  of  non- 
Federal  funding;  and 

D  Degree  to  which  innovation  is 
reflected  in  the  project — including 


vehicle  technology,  ITS  technologies, 
procurement  strategy,  and  professional 
capacity  building  involving  students  as 
reflected  in  the  Department  of 
Transportation  Garrett  A.  Morgan 
Technology  and  Transportation  Futures 
Program. 

Proposals  should  be  forwarded  to  the 
appropriate  FTA  Regional  Office. 
Regioneil  offices  will  screen  the 
proposals  and  recommend  a  subset  for 
further  review  by  an  FTA  headquarters' 
interoffice  Working  Group.  The  Working 
Group  will  recommend  projects  to  the 
FTA  Administrator. 

X.  Schedule 

The  Bus  Rapid  Transit  Demonstration 
Program  will  last  over  the  six-year  life 
of  TEA-21.  The  selected  demonstration 
projects  are  expected  to  be  implemented 
and  in  operation  within  this  period. 
Project  review  meetings  will  be 
conducted  along  with  quarterly  progress 
review  meetings  held  by  the  FTA 
regional  offices.  Expert  assistance 
panels  will  occur  as  requested  by  the 
project  sponsors.  Scanning  tours, 
lessons  learned  workshops  and 
participation  in  conferences  are 
anticipated  each  year.  The  evaluation 
effort  will  start  with  data  collection 
from  three  to  six  months  prior  to  the 
demonstration  period  and  will  continue 
for  a  minimum  of  twelve  (12)  months 
ft-om  the  time  that  the  project  is  put  into 
operation.  After  a  six  (6)  month  period 
of  analysis,  a  Best  Practices  Report  will 
be  completed. 

XI.  Y2K  Compliance 

Any  technology  containing  computer 
system  capabilities,  purchased  with 
grant  program  funds  and  expected  to  be 
used  for  a  period  of  time  that  goes 


beyond  December  31, 1999  must  be  year 
2000  comphant.  AppUcants'  Technical 
Proposal.  Management  Plan,  and 
Financial  Plan  must  provide  sound 
evidence  that  this  requirement  can  be 
met. 

Xn.  FTA  Regional  Offices 

Region  I:  55  Broadway.  Kendall  Square. 

Suite  920.  Cambridge,  MA  02142- 

1093.(617)494-2055 
Region  11:  26  Federal  Plaza.  Suite  2940. 

New  York,  NY  10278-0194.  (212) 

264-8162 
Region  III:  1760  Market  Street.  Suite 

500.  Philadelphia.  PA  19103-4124. 

(215)  656-7100 
Region  IV:  61  Forsyth  Street.  S.W..  Suite 

17T50.  Atlanta,  GA  30303-8917.  (404) 

562-3500 
Region  V:  200  West  Adams  Street,  24th 

Floor.  Chicago,  IL  60606,  (312)  353- 

2789 

Region  VI:  819  Taylor  Street^  Room 

8A36,  Fort  Worth.  TX  71B102.  (817) 

978-0550 
Region  VII:  6301  Rockhill  Road,  Suite 

303.  Kansas  City.  MO  64131-1117. 

(816) 523-0204 
Region  VIII:  216  Sixteenth  Street,  Suite 

650.  Denver.  CO  80202-5120.  (303) 

844-3242 
Region  IX:  201  Mission  Street.  Suite 

2210,  San  Francisco.  CA  94105-1831. 

(415)  744-3133 
Region  X:  915  Second  Avenue.  Suite 

3142.  Seattle.  WA  98174-1002.  (206) 

220-7954 

Issued  on  December  7, 1998. 
Gordon  J.  Linton, 

Administrator. 

(PR  Doc.  98-32898  Filed  12-&-98;  8:45  am) 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

FRL-OW-61M-«a] 

National  Recommended  Water  Quality 
Criteria;  Republication 

Editorial  Nete:  FR  Doc.  98-30272  was 
originally  published  as  Part  IV  (63  FR  67548- 
67558)  in  the  issue  of  Monday,  December  7, 
1998.  At  the  request  of  the  agency,  due  to 
incorrect  footnote  identifiers  in  the  tables, 
the  corrected  document  is  being  republished 
in  its  entirety. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Compilation  of  recommended 
water  quality  criteria  and  notice  of 
process  for  new  and  revised  criteria. 

SUIMMARY:  EPA  is  publishing  a 
compilation  of  its  national 
recommended  water  quality  criteria  for 
157  pollutants,  developed  pursuant  to 
section  304(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act).  These  recommended 
criteria  provide  guidance  for  States  and 
Tribes  in  adopting  water  quality 
standards  under  section  303(c)  of  the 
CWA.  Such  standards  are  used  in 
implementing  a  number  of 
environmental  programs,  including 
setting  discharge  limits  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  These  water  quality 
criteria  are  not  regulations,  and  do  not 
impose  legally  binding  requirements  on 
EPA,  States,  Tribes  or  the  public. 

This  docmnent  also  describes  changes 
in  EPA's  process  for  deriving  new  and 
revised  304(a)  criteria.  Comments 
provided  to  the  Agency  about  the 
content  of  this  Notice  will  be  considered 
in  future  pubUcations  of  water  quahty 
criteria  and  in  carrying  out  the  process 
for  deriving  water  quality  criteria.  With 
this  improved  process  the  pubHc  will 
have  more  opportunity  to  provide  data 
and  views  for  consideration  by  EPA. 
The  public  may  send  any  comments  or 
observations  regarding  the  compilation 
format  or  the  process  for  deriving  new 
or  revised  water  quahty  criteria  to  the 
Agency  now,  or  anytime  while  the 
process  is  being  implemented. 
ADDRESSES:  A  copy  of  the  document, 
"National  Recommended  Water  Quality 
Criteria"  is  available  from  the  U.S.  EPA, 
National  Center  for  Environmental 
Publications  and  Information,  11029 
Kenwood  Road.  Cincinnati,  Ohio  45242. 
phone  (513)  489-8190.  The  publication 
is  also  available  electronically  at;  http:/ 
/www.epa.gov/ost.  Send  an  original  and 
3  copies  of  vmtten  comments  to  W-98- 
24  Comment  Clerk,  Water  Docket,  MC 
4104,  US  EPA,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Comments 
may  also  be  submitted  electronically  to 


OW-Docket@epamail.epa.gov. 
Comments  should  be  submitted  as  a 
WP5.1,  6.1  or  an  ASCII  file  with  no  form 
of  encryption.  The  documents  cited  in 
the  compilation  of  recommended 
criteria  are  available  for  inspection  from 
9  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays,  at  the  Water 
Docket,  EB57,  East  Tower  Basement, 
USEPA,  401  M  St.,  S.W.,  Washington, 
D.C.  20460.  For  access  to  these 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 
FOR  FURTHER  tNFORfcUTION  CONTACT: 
Cindy  A.  Roberts,  Health  and  Ecological 
Criteria  Division  (4304),  U.S.  EPA,  401 
M.  Street,  S.W.,  Washington.  D.C. 
20460;  (202)  260-2787; 
roberts.cindy@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  What  Are  Water  Quality  Criteria? 

Section  304(a)(1)  of  the  Clean  Water 
Act  requires  EPA  to  develop  and 
publish,  and  from  time  to  time  revise, 
criteria  for  water  quality  accurately 
reflecting  the  latest  scientific 
knowledge.  Water  quality  criteria 
developed  imder  section  304(a)  are 
based  solely  on  data  and  scientific 
judgments  on  the  relationship  between 
pollutant  concentrations  and 
environmental  and  human  health 
effects.  Section  304(a)  criteria  do  not 
reflect  consideration  of  economic 
impacts  or  the  technological  feasibifity 
of  meeting  the  chemical  concentrations 
in  ambient  water.  Section  304(a)  criteria 
provide  guidance  to  States  and  Tribes  in 
adopting  water  quality  standards  that 
ultimately  provide  a  basis  for 
controlling  discharges  or  releases  of 
pollutants.  The  criteria  also  provide 
guidance  to  EPA  when  promulgating 
federal  regulations  under  section  303(c) 
when  such  action  is  necessary. 

II.  What  is  in  the  Compilation 
Published  Today? 

EPA  is  today  publishing  a 
compilation  of  its  national 
recommended  water  quahty  criteria  for 
157  pollutants.  This  compilation  is  also 
available  in  hard  copy  at  the  address 
given  above. 

The  compilation  is  presented  as  a 
summary  table  containing  EPA's  water 
quality  criteria  for  147  pollutants,  and 
for  an  additional  10  pollutants,  criteria 
solely  for  organoleptic  effects.  For  each 
set  of  criteria,  EPA  lists  a  Federal 
Register  citation.  EPA  document 
number  or  Integrated  Risk  Information 
System  (IRIS)  entry  (www.epa.gov/ 
ngispgm3/iris/irisdat).  Specific 
information  pertinent  to  the  derivation 
of  individual  criteria  may  be  found  in 
cited  references.  If  no  criteria  are  fisted 


for  a  pollutant.  EPA  does  not  have  any 
national  recommended  water  quality 
criteria. 

These  water  quality  criteria  are  the 
Agency's  current  recommended  304(a) 
criteria,  reflecting  the  latest  scientific 
knowledge.  They  are  generally 
applicable  to  the  waters  of  the  United 
States.  EPA  recommends  that  States  and 
Tribes  use  these  water  quahty  criteria  as 
guidance  in  adopting  water  quality 
standards  pursuant  to  section  303(c)  of 
the  Act  and  the  implementing  of  federal 
regulations  at  40  CFR  part  131.  Water 
quality  criteria  derived  to  address  site- 
specific  situations  are  not  included; 
EPA  recommends  that  States  and  Tribes 
follow  EPA's  technical  guidance  in  the 
"Water  Quality  Standards  Handbook— 
2nd  Edition.  "  EPA.  August  1994.  in 
deriving  such  site-specific  criteria.  EPA 
recognizes  that  in  fimited  circumstances 
there  may  be  regulatory  voids  in  the 
absence  of  State  or  Tribal  water  quafity 
standards  for  specific  pollutants. 
However,  States  and  Tribes  should 
utilize  the  existing  State  and  Tribal 
narrative  criteria  to  address  such 
situations;  States  and  Tribes  may 
consult  EPA  criteria  documents  and 
cites  in  the  summary  table  for  additional 
information. 

The  national  recommended  water 
quality  criteria  include:  previously 
published  criteria  that  are  unchanged; 
criteria  that  have  been  recalculated  from 
earlier  criteria;  and  newly  calculated 
criteria,  based  on  peer-reviewed 
assessments,  methodologies  and  data, 
that  have  not  been  previously 
published. 

The  information  used  to  calculate  the 
water  quality  criteria  is  not  included  in 
the  summary  table.  Most  information 
has  been  previously  pubUshed  by  the 
Agency  in  a  variety  of  sources,  and  the 
summary  table  cites  those  sources. 

When  using  these  304(a)  criteria  as 
guidance  in  adopting  water  quality 
standards,  EPA  recommends  States  and 
Tribes  consult  the  citations  referenced 
in  the  summary  table  for  additional 
information  regarding  the  derivation  of 
individual  criteria. 

The  Agency  intends  to  revise  the 
compilation  of  national  recommended 
water  quality  criteria  from  time  to  time 
to  keep  States  and  Tribes  informed  as  to 
the  most  current  recommended  water 
quality  criteria. 

III.  How  Are  National  Recommended 
Water  Quality  Criteria  Used? 

Once  new  or  revised  304(a)  criteria 
are  published  by  EPA,  the  Agency 
expects  States  and  Tribes  to  adopt 
promptly  new  or  revised  numeric  water 
quality  criteria  into  their  standards 
consistent  with  one  of  the  three  options 
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in  40  CFR  131.11.  These  options  are:  (1) 
Adopt  the  recommended  section  304(a) 
criteria;  (2)  adopt  section  304(a)  criteria 
modified  to  reflect  site-specific 
conditions;  or.  (3)  adopt  criteria  derived 
using  other  scientifically  defensible 
methods.  In  adopting  criteria  under 
option  (2)  or  (3),  States  and  Tribes  must 
adopt  water  quaUty  criteria  sufficient  to 
protect  the  designated  uses  of  their 
waters.  When  estabUshing  a  numerical 
value  based  on  304(a)  criteria,  States 
and  Tribes  may  reflect  site  specific 
conditions  or  use  other  scientifically 
defensible  methods.  However,  States 
and  Tribes  should  not  selectively  apply 
data  or  selectively  use  endpoints, 
species,  risk  levels,  or  exposure 
parameters  in  deriving  criteria;  this 
would  not  accurately  characterize  risk 
and  would  not  result  in  criteria 
protective  of  designated  uses. 

EPA  emphasizes  that,  in  the  course  of 
'Carrying  out  its  responsibilities  under 
section  303(c),  it  reviews  State  and 
Tribal  water  quality  standards  to  assess 
the  need  for  new  or  revised  water 
quahty  criteria.  EPA  generally  believes 
fliat  five  years  from  the  date  of  EPA 's 
publication  of  new  or  revised  water 
quality  criteria  is  a  reasonable  time  by 
which  States  and  Tribes  should  take 
,  action  to  adopt  new  or  revised  water 
quality  criteria  necessary  to  protect  the 
designated  uses  of  their  waters.  This 
period  is  intended  to  accommodate 
those  States  and  Tribes  that  have  begim 
a  trieimial  review  and  wish  to  complete 
the  actions  they  have  underway, 
deferring  initiating  adoption  of  new  or 
revised  section  304(a)  criteria  until  the 
next  trieimial  review. 

rv.  what  is  the  Status  of  Existing 
Criteria  While  They  Are  Under 
Revision? 

The  question  of  the  status  of  the 
existing  section  304(a)  criteria  often 
arises  when  EPA  announces  that  it  is 
beginning  a  reassessment  of  existing 
criteria.  The  general  answer  is  that 
water  quahty  criteria  published  by  EPA 
remain  the  Agency's  recommended 
water  quahty  criteria  imtil  EPA  revises 
or  withdraws  the  criteria.  For  example, 
while  undertaking  recent  reassessments 
of  dioxin,  PCBs,  and  other  chemicals, 
EPA  has  consistently  upheld  the  use  of 
the  current  section  304(a)  criteria  for 
these  chemicals  and  considers  them  to 
be  scientifically  sound  until  new,  peer 
reviewed,  scientific  assessments 
indicate  changes  are  needed.  Therefore, 
the  criteria  in  today's  notice  are  and  will 
continue  to  be  the  Agency's  national 
recommended  water  quality  criteria  for 
States  and  Tribes  to  use  in  adopting  or 
revising  their  water  quality  standards 
until  superseded  by  the  publication  of 


revised  criteria,  or  withdrawn  by  notice 
in  the  Federal  Register. 

V.  What  is  the  Process  for  Developing 
New  or  Revised  Criteria? 

Section  304(a)(1)  of  the  CWA  requires 
the  Agency  to  develop  and  publish,  and 
from  time  to  time  revise,  criteria  for 
water  quahty  accurately  reflecting  the 
latest  scientific  knowledge.  The  Agency 
has  developed  an  improved  process  that 
it  intends  to  use  when  deriving  new 
criteria  or  conducting  a  major 
reassessment  of  existing  criteria.  The 
purpose  of  the  improved  process  is  to 
provide  expanded  opportunities  for 
pubhc  input,  and  to  make  the  process 
more  efficient. 

When  deriving  new  criteria,  or  when 
initiating  a  major  reassessment  of 
existing  criteria,  EPA  will  take  the 
following  steps. 

1.  EPA  will  first  undertake  a 
comprehensive  review  of  available  data 
and  information. 

2.  EPA  will  publish  a  notice  in  the 
Federal  Register  and  on  the  Internet 
announcing  its  assessment  or 
reassessment  of  the  pollutant.  The 
notice  will  describe  the  data  available  to 
the  Agency,  and  will  solicit  any 
additional  pertinent  data  or  views  that 
may  be  useful  in  deriving  new  or 
revised  criteria.  EPA  is  especially 
interested  in  hearing  from  the  public 
regarding  new  data  or  information  that 
was  imavailable  to  the  Agency,  and 
scientific  views  as  to  the  application  of 
the  relevant  Agency  methodology  for 
deriving  water  quality  criteria. 

3.  After  public  input  is  received  and 
evaluated,  EPA  will  then  utihze 
information  obtained  from  both  the 
Agency's  literatvue  review  and  the 
pubhc  to  develop  draft  recommended 
water  quality  criteria. 

4.  EPA  will  initiate  a  peer  review  of 
the  draft  criteria.  Agency  peer  review 
consists  of  a  documented  critical  review 
by  qualified  independent  experts. 
Information  about  EPA  peer  review 
practices  may  be  found  in  the  Science 
Pohcy  Coxuicil's  Peer  Review  Handbook 
(EPA  lOO-B-98-001,  www.epa.gov). 

5.  Concurrent  with  the  peer  review  in 
step  four,  EPA  will  publish  a  notice  in 
the  Federal  Register  and  on  the  Internet, 
of  the  availability  of  the  draft  water 
quality  criteria  and  soficit  views  from 
the  public  on  issues  of  science 
pertaining  to  the  information  used  in 
deriving  the  draft  criteria.  The  Agency 
believes  it  is  important  to  provide  the 
public  with  the  opportunity  to  provide 
scientific  views  on  the  draft  criteria 
even  though  we  are  not  required  to 
invite  and  respond  to  written 
comments. 


6.  EPA  will  evaluate  the  results  of  the 
peer  review,  and  prepare  a  response 
document  for  the  record  in  accordance 
with  EPA's  Peer  Review  Handbook.  EPA 
at  the  same  time  will  consider  views 
provided  by  the  public  on  issues  of 
science.  Major  scientific  issues  will  be 
addressed  in  the  record  whether  from 
the  peer  review  or  the  public. 

7.  EPA  will  then  revise  the  draft 
criteria  as  necessary,  and  announce  the 
availability  of  the  final  water  quality 
criteria  in  the  Federal  Register  and  on 
the  Internet. 

VI.  What  is  the  Process  for  Minor 
Revisions  to  Criteria? 

In  addition  to  developing  new 
criteria,  and  conducting  major 
reassessments  of  existing  criteria,  EPA 
also  from  time  to  time  recalculates 
criteria  based  on  new  information 
pertaining  to  individual  components  of 
the  criteria.  For  example,  in  today's 
notice,  EPA  has  recalculated  a  number 
of  criteria  based  on  new,  peer-reviewed 
data  contained  in  EPA's  IRIS.  Because 
such  recalculations  normally  result  in 
only  minor  changes  to  the  criteria,  do 
not  ordinarily  involve  a  change  in  the 
imderlying  scientific  methodologies, 
and  reflect  peer-reviewed  data,  EPA  will 
typically  pubhsh  such  recalculated 
criteria  directly  as  the  Agency's 
recommended  water  quality  criteria.  If  it 
appears  that  a  recalculation  results  in  a 
significant  change  EPA  will  follow  the 
process  of  peer  review  and  public  input 
outhned  above.  Further,  when  EPA 
recalculates  national  water  quality 
criteria  in  the  course  of  proposing  or 
promulgating  state-specific  federal 
water  quahty  standards  pursuant  to 
section  303(c),  EPA  vdll  offer  an 
opportunity  for  national  public  input  on 
the  recalculated  criteria. 

vfl.  How  Does  the  Process  Outlined 
Above  Improve  Public  Input  and 
Efficiency? 

In  the  past,  EPA  developed  draft 
criteria  dociunents  and  aimounced  their 
availability  for  public  comment  in  the 
Federal  Register.  This  led  to  new  data 
and  views  coming  to  EPA's  attention 
after  draft  criteria  had  already  been 
developed.  Responding  to  new  data 
would  sometimes  lead  to  extensive 
revisions. 

The  steps  outlined  above  improve  the 
criteria  development  process  in  the 
following  ways. 

1.  The  new  process  is  Internet-based 
which  is  in  line  with  EPA  policy  for 
public  access  and  dissemination  of 
information  gathered  by  EPA.  Use  of  the 
Internet  will  allow  the  pubhc  to  be  more 
engaged  in  the  criteria  development 
pnocess  than  previously  and  to  more 
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knowledgeably  follow  criteria 
development.  For  new  criteria  or  major 
revisions,  EPA  will  announce  its 
intentions  to  derive  the  new  or  revised 
criteria  on  the  Internet  and  include  a  list 
of  the  available  literature.  This  will  give 
the  public  an  opportimity  to  provide 
additional  data  that  might  not  otherwise 
be  identified  by  the  Agency. 

2.  The  public  now  has  two 
opportunities  to  contribute  data  and 
views,  before  development  and  during 
development,  instead  of  a  single 
opportujiity  after  development. 

3.  EIPA  has  instituted  broader  and 
more  formal  peer  review  procedures. 
This  independent  scientific  review  is  a 
more  rigorous  disciplinary  practice  to 
ensure  technical  improvements  in 
Agency  decision  making.  Previously, 
EPA  used  the  pubUc  conunent  process 
outlined  above  to  obtain  peer  review. 
The  new  process  allows  for  both  public 
input  and  a  formal  peer  review, 


resulting  in  a  more  thorough  and 
complete  evaluation  of  the  criteria. 

4.  Announcing  the  availability  of  the 
draft  water  quality  criteria  on  the 
Internet  will  give  the  public  an 
opportunity  to  provide  input  on  issues 
of  science  in  a  more  timely  manner. 

Vni.  Where  Can  I  Find  More 
Information  About  Water  Quality 
Criteria  and  Water  Quality  Standards? 

For  more  information  about  water 
quality  criteria  and  Water  Quality 
Standards  refer  to  the  following:.  Water 
Quality  Standards  Handbook  (EPA  823- 
B94-005a);  Advanced  Notice  of 
Proposed  Rule  Making  (ANPRM),  (63  FR 
36742);  Water  Quality  Criteria  and 
Standards  Plan — ^Priorities  for  the 
Future  (EPA  822-R-98-003);  Guidelines 
and  Methodologies  Used  in  the 
Preparation  of  Health  Effects 
Assessment  Chapters  of  the  Consent 
Decree  Water  Criteria  Documents  (45  FR 


79347);  Draft  Water  Quality  Criteria 
Methodology  Revisions:  Human  Health 
(63  FR  43755,  EPA  822-Z-98-001);  and 
GuideUnes  for  Deriving  Numerical 
National  Water  QuaUty  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses  (EPA  822/R-85-100); 
National  Strategy  for  the  Development 
of  Regional  Nutrient  Criteria  (EPA  822- 
R-98-002). 

These  pubUcations  may  also  be 
accessed  through  EPA's  National  Center 
for  Environmental  Publications  and 
hiformation  (NCEPI)  or  on  the  Office  of 
Science  and  Technology's  Home-page 
(www.epa.gov/OST). 

IX.  What  Are  the  National 
Recommended  Water  Quality  Criteria? 

The  following  compilation  and  its 
associated  footnotes  and  notes  presents 
the  national  recommended  water  quality 
criteria. 
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National  Recommended  Water  Quality  Criteria  for  Organoleptic  Effects 


Pollutant 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


Acenaphthene 

Mooochlorobenzene  

3-Chlorophenol 

4-Chlorophenol  

2,3-Dichlorophenol 

2,5-Dichlorophenol 

2.6-Oichlorophenol  

3,4-Dichloro(3henol „ 

2,4,5-Trich(orophenol  

2,4,6-Trichlorophenol  

2,3,4,6-Tetrachloropheno(  ... 

2-MethyM-Chlorophenol  .... 

3-Methyl-4-Chlorophenol  .... 

3-Methyl-6-Chlorophenol  .... 

2-Chlorophenol  

Copper  

2,4-Dictilorophenol 

2,4-Dimethylphenol  

Hexachlorocydopentadiene 

Nitrobenzene 

Pentachlorophenol 

Phenol 

Zkx;  


CAS  No. 


208968 
108907 


106489 


95954 
88062 


59507 


95578 

744058 

120832 

105679 

77474 

98953 

87865 

108952 

7440666 


General  Notes: 

1   These  criteria  are  based  on  oroanoleptic  (taste  and  odor)  effects.  Because  of  variations  ir 


Organoleptic 
effect  criteria 

(ng/L) 
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0.1 
0.04 
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1 
2 
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0.1 
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0.3 
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1 
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30 
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pollutants  does  not  duplk^ate  the  tetTng  in  Appendix  A  of  40  CFR  Part  4237  Ali^  li^t^  ar"e"th^  cSmffAte^'SkS'fcAS)'  rSisS'l^rS 
bers,  which  provide  a  unique  identifkation  for  each  chemkaJ.  ^'^»y  ■'"'"- 

National  Recommended  Water  Quality  Criteria 

Additional  Notes 

1.  Criteria  Maximum  Concentration  and  Criterion  Continuous  Concentration 

The  Criteria  Maximum  Concentration  (CMC)  is  an  estimate  of  the  highest  concentration  of  a  material  in  surface  water  to  which 
f!?Jl?".^''*^  community  can  be  exposed  briefly  without  resulting  in  an  unacceptable  effect.  The  Criterion  Continuous  Concentration 
(CCC)  is  an  estimate  of  the  highest  concentration  of  a  material  in  surface  water  to  which  an  aquatic  community  can  be  exposed 
indefinitely  without  resulting  in  an  unacceptable  effect.  The  CMC  and  CCC  are  just  two  of  the  six  parts  of  a  aquatic  life  criterion- 
the  other  four  parts  are  the  acute  averaging  period,  chronic  averaging  period,  acute  fiequency  of  allowed  exceedence.  and  chronic 
frequency  of  allowed  exceedence.  Because  304(a)  aquatic  life  criteria  are  national  guidance,  they  are  intended  to  be  protective  of 
the  vast  majority  of  the  aquatic  communities  in  the  United  States. 

2.  Criteria  Recommendations  for  Priority  Pollutants,  Non  Priority  Pollutants  and  Organoleptic  Effects 

This  completion  lists  all  priority  toxic  pollutants  and  some  non  priority  toxic  pollutants,  and  both  human  health  effect  and 
organoleptic  effect  criteria  issued  pursuant  to  CWA  §  304(a).  Blank  spaces  indicate  that  EPA  has  no  CWA  §  304(a)  criteria  recommenda- 
tions. For  a  number  of  non-priority  toxic  pollutants  not  listed,  CWA  §  304(a)  "water  +  organism"  human  health  criteria  are  not  available, 
but,  EPA  has  published  MCLs  under  the  SDWA  that  may  be  used  in  establishing  water  quality  standards  to  protect  water  supply 
designated  uses.  Because  of  variations  in  chemical  nomenclature  systems,  this  listing  of  toxic  pollutants  does  not  duplicate  the  listine 
in  Appendix  A  of  40  CFR  Part  423.  Also  listed  are  the  Chemical  Abstracts  Service  CAS  registry  numbers,  which  provide  a  unique 
identification  for  each  chemical.  ^ 

3.  Human  Health  Risk 

The  human  health  criteria  for  the  priority  and  non  priority  pollutants  are  based  on  carcinogenicity  of  10-«  risk.  Alternate  risk 
levels  may  be  obtained  by  moving  the  decimal  point  (e.g.,  for  a  risk  level  of  10-5.  move  the  decimal  point  in  the  recommended 
cntenon  one  place  to  the  right). 

4.  Water  Quality  Criteria  Published  Pursuant  to  Section  304(a)  or  Section  303(c)  of  the  CWA 

Many  of  the  values  in  the  compilation  were  published  in  the  proposed  California  Toxics  Rule  (CTR,  62  FT?  42160)  Althouuh 
such  values  were  published  pursuant  to  Section  303(c)  of  the  CWA,  they  represent  the  Agency  s  most  recent  calculation  of  water 
quality  criteria  and  thus  are  published  today  as  the  Agency's  304(a)  criteria.  Water  quality  criteria  published  in  the  proposed  CTR 
may  be  revised  when  EPA  takes  final  action  on  the  CTR.  ->        ^  f  j.    p  ^iix 

5.  Calculation  of  Dissolved  Metals  Criteria 

The  304(a)  criteria  for  metals,  shown  as  dissolved  metals,  are  calculated  in  one  of  two  ways.  For  freshwater  metals  criteria  that 
are  hardness-dependent,  the  dissolved  metal  criteria  were  calculated  using  a  hardness  of  100  mg/1  as  CaCOj  for  illustrative  purposes 
on  y.  Saltwater  and  freshwater  metals'  criteria  that  are  not  hardness-dependent  are  calculated  by  multiplying  the  total  recoverable 
critena  before  rounding  by  the  appropriate  conversion  factors.  The  final  dissolved  metals'  criteria  in  the  table  are  rounded  to  two 
signiticant  figures.  Information  regarding  the  calculation  of  hardness  dependent  conversion  factors  are  included  in  the  footnotes. 

6.  Correction  of  Chemical  Abstract  Services  Number 

The  Chemical  Abstract  Services  number  (CAS)  for  Bis(2-Chloroisopropvl)  Ether,  has  been  corrected  in  the  table.  The  correct  CAS 
number  for  this  chemical  is  39638-32-9.  Previous  publications  listed  108-60-1  as  the  CAS  number  for  this  chemical. 
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correct  CAS 


7.  Maxunum  Contaminuit  Levels 

The  compilation  includes  footnotes  for  pollutants  with  Maximum  Contaminant  Levels  (MCLs)  more  stringent  than  the  recommended 
water  quality  criteria  in  the  compilation.  MCLs  for  these  pollutants  are  not  included  in  the  compilation,  but  can  be  found  in  the 
appropriate  drinking  water  regulations  (40  CFR  141.11-16  and  141.60-63).  or  can  be  accessed  throu^  the  Safe  Drinking  Water  Hotline 
(§po-426-4791)  or  the  Internet  (http://www.epa.gov/ost/tools/dwstds-s.html). 

8.  Organoleptic  Efifocte 

The  compilation  contains  304(a)  criteria  for  pollutants  with  toxicity-based  criteria  as  well  as  non-toxicity  based  criteria.  The  basis 
for  the  non-toxicity  based  criteria  are  organoleptic  effects  (e.g.,  taste  and  odor)  which  would  make  water  and  edible  aquatic  life 
unpalatable  but  not  toxic  to  humans.  The  table  includes  criteria  for  organoleptic  effects  for  23  jwHutanU.  Pollutants  with  organoleptic 
effect  criteria  more  stringent  than  the  criteria  based  on  toxicity  (e.g.,  included  in  both  the  priority  and  non-priority  pollutant  tables) 
are  footnoted  as  such. 

9.  Category  Criteria 

In  the  1980  criteria  documents,  certain  recommended  water  quality  criteria  were  published  for  categories  of  pollutants  rather  than 
for  individual  pollutants  within  that  category.  Subsequently,  in  a  series  of  separate  actions,  the  Agency  derived  criteria  for  specific 
pollutants  within  a  category.  Therefore,  in  this  compilation  EPA  is  replacing  criteria  representing  categories  with  individual  pollutant 
criteria  (e.g.,  1,3-dichlorobenzene,  1.4-dichlorobenzene  and  1,2-dichlorobenzene). 

10.  Specific  Qiemical  Calculations 

A.  Selenium 

(1)  Human  Health 

In  the  1980  Selenium  document,  a  criterion  for  the  protection  of  human  health  fi?om  consumption  of  water  and  organisms  was 
calculated  based  on  a  BCF  of  6.0  L/kg  and  a  maximum  water-related  contribution  of  35  pg  Se/day.  Subsequently,  the  EPA  OfBce 
of  Health  and  Environmental  Assessment  issued  an  errata  notice  (February  23,  1982),  revising  the  BCF  for  selenium  to  4.8  L/kg. 
In  1988,  EPA  issued  an  addendum  (ECAO-CIN-668)  revising  the  human  health  criteria  for.  selenium.  Later  in  the  final  National 
Toxic  Rule  (NTR,  57  FR  60848),  EPA  withdrew  previously  published  selenium  human  health  criteria,  pending  Agency  review  of 
new  epidemiological  data. 

This  compilation  includes  human  health  criteria  for  selenium,  calculated  using  a  BCF  of  4.8  L/kg  along  with  the  current  IRIS 
RfD  of  0.005  mg/kg/day.  EPA  included  these  recommended  water  quality  criteria  in  the  compilation  because  the  data  necessary  for 
calculating  a  criteria  in  accordance  with  EPA's  1980  human  health  methodology  are  available. 

I  (2)  Aquatic  Life 

This  compilation  contains  aquatic  life  criteria  for  seleniimi  that  are  the  same  as  those  (Aiblished  in  the  proposed  CTR.  In  the 
CTR,  EPA  proposed  an  acute  criterion  for  selenium  based  on  the  criterion  proposed  for  selenium  in  the  Water  Quality  Guidance 
for  the  Great  Lakes  System  (61  FR  58444).  The  GLI  and  CTR  proposals  take  into  account  data  showing  that  selenium's  two  most 
[Hvvalent  oxidation  states,  selenite  and  selenate,  present  differing  potentials  for  aquatic  toxicity,  as  well  as  new  data  indicating  that 
various  forms  of  selenium  are  additive.  The  new  approach  produces  a  different  selenium  acute  criterion  concentration,  or  CMC,  depending 
upon  the  relative  proportions  of  selenite,  selenate,  and  other  forms  of  selenium  that  are  present. 

EPA  notes  it  is  currently  undertaking  a  reassessment  of  selenium,  and  expects  the  304(a)  criteria  for  selenium  will  be  revised 
based  on  the  final  reassessment  (63  FR  26186).  However,  until  such  time  as  revised  water  quality  criteria  for  selenium  are  published 
by  the  Agency,  the  recommended  water  quality  criteria  in  this  compilation  are  EPA's  current  304(a)  criteria. 

B.  1^,4-Trichlorobenzene  and  Zinc 

Human  health  criteria  for  1,2,4-trichlorobenzene  and  zinc  have  not  been  previously  published.  Sufficient  information  is  now  available 
for  calculating  water  quality  criteria  for  the  protection  of  human  health  from  the  consumption  of  aquatic  organisms  and  the  consumption 
of  aquatic  oiganisms  and  water  for  both  these  compounds.  Therefore,  EPA  is  publishing  criteria  for  these  pollutants  in  this  compilation. 

C.  Chromium  (HI) 

The  recommended  aquatic  life  water  quality  criteria  for  chromium  (HI)  included  in  the  compilation  are  based  on  the  values  presented 
in  the  document  titled:  1995  Updates:  Water  Quality  Criteria  Documents  for  the  Protection  of  Aquatic  Life  in  Ambient  Water,  however, 
this  document  contains  criteria  based  on  the  total  recoverable  fraction.  The  chromium  (III)  criteria  in  this  compilation  were  calculated 
by  applying  the  conversion  factors  used  in  the  Final  Water  Quality  Guidance  for  the  Great  Lakes  System  (60  FR  15366)  to  the 
1995  Update  document  values. 

D.  Ether,  Bis  (Chhromethyl),  Pentachlorobenzene,  Tetrachlorobenzene  1,2,4,5-  Trichlorophenol 

Human  health  criteria  for  these  pollutants  were  last  published  in  EPA's  Quality  Criteria  for  Water  1986  or  "Gold  Book".  Some 
of  these  criteria  were  calculated  using  Acceptable  Daily  Intake  (ADIs)  rather  than  RfDs.  Updated  ql*s  and  RfDs  are  now  available 
in  IRIS  for  ether,  bis  (chloromethyl),  pentachlorobenzene,  tetrachlorobenzene  1,2,4,5-,  and  tritfhlorophenol,  and  were  used  to  revise 
the  water  quality  criteria  for  these  compounds.  The  recommended  water  quality  criteria  for  ether,  bis  (chloromethyl)  were  revised 
using  an  updated  ql*,  while  criteria  for  pentachlorobenzene,  and  tetrachlorobenzene  1,2,4,5-,  and  trichlorophenol  were  derived  using 
an  updated  RfD  value. 

E.PCBs 

In  this  compilation  EPA  is  publishing  aquatic  life  and  human  health  criteria  based  on  total  PCBs  rather  than  individual  aiochlors. 
These  criteria  replace  the  previous  criteria  for  the  seven  individual  arochlors.  Thus,  there  are  criteria  for  a  total  of  102  of  the  126 
priority  pollutants. 

Dated:  October  26.  1998. 

J.  Charies  Fox, 

Assistant  Administrator,  Office  of  Water. 
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Appendix  A — Conversion  Factors  for  Dissolved  Metals 


MetaJ 


Arsenic  .... 
Cadmium 


Chromium  III 
Chromium  Vl 

Copper 

Lead 


Mercury  .. 

Nickel 

Selenium 

Silver 

Zinc  


Conversion  fac- 
tor freshwater 
CMC 


1.000  

1.138672-[(ln 
hardness) 
(0.041838)] 

0.316  

0.982  

0.960  

1.46203-[(ln 
hardness) 
(0.145712)] 

0.85  

0.998  


0.85  .. 
0.978 


Conversion  fac- 
tor freshwater 
CCC 


1.000  

1.101672-[(ln 
hardness) 
(0.041838)] 

0.860 

0.962  ....: 

0.960  

1.46203-[(ln 
hardness) 
(0.145712)] 

0.85  

0.997  


0.986 


Conversion  fac- 
tor saltwater 
CMC 


1.000 
0.994 


0.993 

0.83 

0.951 


0.85 

0.990 

0.998 

0.85 

0.946 


Conversion  fac- 
tor saltwater 
CCC 


1.000 
0.994 


0.993 

0.83 

0.951 


0.85 

0.990 

0.998 

0.946 


Appendix  B— Parameters  for  Calculating  Freshwater  Dissolved  Metals  Criteria  That  Are  Hardness-Dependent 

Chemical 

mA 

bA 

mc 

be 

Freshwater  conversion  factors  (CF) 

Acute 

Chronic 

Cadmium  

Chromium  III  

1.128 

0.8190 
0.9422 
1.273 

0.8460 

1.72 

0.8473 

-3.6867 

3.7256 
-1.700 
-1.460 

2.255 
-6.52 
0.884 

0.7852 

0.8190 
0.8645 
1.273 

0.8460 

-2.715 

0.6848 
-1.702 
-4.705 

0.0584 

1.136672-[ln  (hard- 
ness) (0.04 1838)] 
0  316 

1.101672-(ln  (hard- 
ness)(0.041f««)l 
0.860 
0.960 

Copper  

0.960 

Lead 

Nickel  

1.46203-[ln(hard- 
ness)(0.145712)] 
0.998 

1.46203-(ln(hard- 
ness)(0.145712)] 
0.997 

Silver 

0.85 

0.978 

Zinc 

0.8473 

0.884 

0.986 

Appendix  C — Calculation  of  Freshwater  Ammonia  Criterion 

1.  The  one-hour  average  concentration  of  total  ammonia  nitrogen  (in  mg  N/L)  does  not  exceed,  more  than  once  every  three  years 
on  the  average,  the  CMC  calculated  using  the  following  equation: 


CMC  = 


0.275 


39.0 


,^,Q7.204-pH-^j^jQpH.7.204 

In  situations  where  salmonids  do  not  occur,  the  CMC  may  be  calculated  using  the  following  equation: 

0.41 1  58.4 


CMC  = 


1^107.204-pH-^j^jQpH.7.204 


2.  The  thirty-day  average  concentration  of  total  ammonia  nitrogen  (in  mg  N/L)  does  not  exceed,  more  than  once  every  three 
years  on  the  average,  the  CCC  calculated  using  the  following  equation: 


ccc  = 


0.0858 


3.70 


j^jq7.688-pH  "^j^jQpH-7.688 

Editorial  Note:  FR  Doc.  98-30272  was  originally  published  as  Part  IV  (63  PR  67548-67558)  in  the  issue  of  Monday.  December 
7,  1998.  At  the  request  of  the  agency,  due  to  incorrect  footnote  identifiers  in  the  tables,  the  corrected  document  is  beinc  republished 
m  Its  entirety.  '^ 

(FR  Doc.  98-30272  Filed  12-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  639 
[Docket  No.  FTA-98-4407] 
RIN  2132-AA65 

Capital  Leases 

AGENCY:  Federal  Transit  Administration, 
DOT. 

action:  Final  rule 

SUMMARY:  This  final  rule  implements 
the  Transportation  Equity  Act  for  the 
21st  Century,  Public  Law  105-178 
(TEA-21),  which  allows  all  Federal 
Transit  Administration  (FTA)  capital 
grant  funds  to  be  used  for  leasing 
facilities  and  equipment  if  a  lease  is 
more  cost  effective  than  purchase  or 
construction.  Before  the  enactment  of 
TEA-21,  recipients  were  permitted  to 
lease  assets  only  with  funds  received 
under  49  U.S.C.  5307.  This  rule  amends 
FTA's  leasing  regulation  to  extend  this 
option  to  all  FTA  funds,  to  the  extent  a 
recipient  meets  all  other  regulatory 
requirements. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  11.  1999. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Under  49  U.S.C.  5307,  Federal  funds 
are  provided  to  urbanized  areas  on  the 
basis  of  a  statutory  formula.  These  funds 
are  available  for  the  acquisition  or 
construction  of  mass  transportation 
facilities  and  equipment  ("capital 
assistance  grants"),  as  well  as.  beginning 
in  fiscal  year  1999,  for  the  payment  of 
a  portion  of  the  net  operating  cost  of 
mass  transportation  facilities  and 
equipment  ("operating  assistance 
grants")  in  areas  of  less  than  200,000  in 
population. 

Historically,  few  Federal  Transit 
Administration  (FTA)  grantees  leased 
capital  assets,  because  under  Office  of 
Management  and  Budget  cost  principles 
(OMB  Circular  A-87.  "Cost  Principles 
for  Grants  to  State  and  Local 
Governments")  a  significant  portion  of 
lease  costs  (as  much  as  forty  percent) 
representing  imputed  interest  was 
ineligible  for  reimbursement. 

In  1987,  section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act,  Public  Law  100-17 
(STURAA),  expressly  authorized  the  use 
of  section  5307  capital  assistance  funds 
to  acquire  facilities  and  equipment  by 
lease  where  leasing  is  more  cost 
effective  than  purchase  or  construction. 
As  explained  in  the  accompanying 
Senate  Report,  section  308 


Permits  grantees  to  use  (section  5307]  grant 
funds  to  lease  major  capital  cost  items  such 
as  computers,  maintenance  of  way  and  other 
heavy  equipment,  maintenance  of  effort  rail 
equipment,  radio  equipment,  bus  garages, 
property  or  structures  for  park  and  ride,  and 
other  buildings  or  facilities  used  for  mass 
transit  purposes.  The  Committee  recognizes 
that  it  is  often  more  cost  effective  for  grantees 
to  lease  rather  than  purchase  major  capital 
items.  Leasing  arrangements  can  also  provide 
transit  authorities  with  flexibility  that  is 
needed,  for  example,  to  maintain  their 
communications  and  computing  equipment 
or  to  adapt  buildings  and  other  facilities  to 
changing  needs.  By  including  this  section, 
the  Committee  intends  to  help  grantees  better 
manage  their  operations  and  conduct  long- 
terra  and  short-term  planning.  S.  Rep.  No.  3. 
100th  Cong..  1st  Sess.  6  (1987). 

On  October  15,  1991,  FTA  issued  49 
CFR  Part  639  (56  F.R.  51786).  which 
implements  section  308.  The  rule  sets 
out  the  factors  for  determining  whether 
leasing  is  more  cost  effective  than 
purchase  or  construction  of  such  items. 
In  accordance  with  section  308,  sections 
639.1,  639.3,  639.5,  and  639.13(a)  of  the 
regulation  limit  eligibility  for  the  award 
of  capital  leasing  funds  to  requests  for 
assistance  under  section  5307. 

B.  Section  3003  of  TEA-21 

Section  3003  of  the  Transportation 
Equity  Act  for  the  21st  Century,  Public 
Law  105-178  (TEA-21),  amends  49 
U.S.C.  5302(a)(1)  by  adding,  inter  alia, 
the  following  subsection  to  the 
definition  of  "capital  project": 

(F)  Leasing  equipment  or  a  facility  for  use 
in  mass  transportation,  subject  to  regulations 
that  the  Secretary  prescribes  limiting  the 
leasing  arrangements  to  those  that  are  more 
cost  effective  than  purchase  or  construction. 

Section  3003  therefore  makes  all 
leasing  arrangements  for  mass  transit 
projects  that  meet  FTA's  cost- 
effectiveness  criteria  eligible  for  capital 
funding.  Moreover,  section  3003  does 
not  limit  eligibility  for  capital  lease 
funding  to  requests  for  assistance  under 
section  5307,  but  allows  all  categories  of 
FTA  funds  to  be  used  for  leasing 
purposes,  to  the  extent  that  they  meet 
the  regulatory  requirements.  FTA  is  thus 
amending  49  CFR  Part  639  to  reflect  this 
expansion  of  its  capital  leasing 
authority. 

C.  FTA 's  Final  Action 

In  keeping  with  section  3003  of  TEA- 
21,  FTA  is  amending  49  CFR  639.1, 
639.3,  639.5  and  639.13(a)  to  recognize 
that  all  categories  of  FTA  funds,  and  not 
merely  section  5307  block  grant  formula 
funds,  may  be  used  to  acquire 
equipment  and  facilities  under  leases 
that  meet  FTA's  cost-effectiveness 
criteria. 


Regulatory  Impacts 

A.  Regulatory  Analyses  and  Notices 

FTA  has  determined  that  this  action 
is  not  significant  under  Executive  Order 
12866  or  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  Because  this  rule  merely 
expands  the  categories  of  FTA  grant 
funds  eligible  for  capital  leasing  and 
does  not  make  substantive  changes  in 
evaluation  criteria,  it  is  anticipated  that 
the  impact  of  this  rulemaking  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  There  are  not 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  603(a),  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  FTA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Act,  because 
it  gives  section  5311  recipients  an 
option  not  currently  extended  to  them, 
which  is  to  lease  mass  transit  equipment 
or  facilities  when  it  is  more  cost 
effective  than  purchasing  them. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  49  CFR  Part  639 

Government  contracts.  Grant 
programs — transportation,  Mass 
transportation.  Accordingly,  for  the 
reasons  described  in  the  Preamble  of 
this  document,  FTA  is  proposing  to 
amend  Title  49,  Code  of  Federal 
Regulations,  Part  639  as  follows: 

PART  639— [AMENDED] 

1.  The  authority  citation  of  Part  639 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5302;  49  CFR  1.51. 

2.  Section  639.1  is  revised  to  read  as 
follows: 

§  639. 1    General  overview  of  this  part 

This  part  contains  the  requirements  to 
qualify  for  capital  assistance  when 
leasing  facilities  or  equipment  under  the 
Federal  transit  laws.  "This  part  is  set  out 
in  four  subparts,  with  subpart  A 
containing  general  information  on  scope 
and  definitions.  Subpart  B  contains  the 
principal  requirements  of  this  part, 
including  eligibility  requirements,  the 
self-certification  system  used,  and 
identification  of  the  various  forms  of 
leases  and  grants  that  are  eligible  under 
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the  program.  Subpart  B  also  contains  a 
section  on  other  Federal  requirements 
that  may  apply.  Subpart  C  includes  the 
actual  calculations  that  each  recipient 
should  undertake  before  certifying  that 
a  lease  is  cost-effective.  Finally,  subpart 
D  contains  requirements  on  early  lease 
termination  and  project  management  in 
general. 

3.  Section  639.3  is  revised  to  read  as 
follovirs: 

§  639.3    Purpose  of  this  part. 

This  rule  implements  section  3003  of 
the  Transportation  Equity  Act  for  the 
21st  Century  (Pub.  L.  105-178).  Section 
3003  amended  section  5302  of  Chapter 


53  of  Title  49  of  the  United  States  Code 
to  allow  a  recipient  to  use  capital  funds 
to  finance  the  leasing  of  facilities  and 
equipment  on  the  condition  that  the 
leasing  arrangements  are  more  cost 
effective  than  purchase  or  construction. 

4.  Section  639.5  is  revised  to  read  as 
foUovvs: 

§  639.5    Scope  of  this  part 

This  part  applies  to  all  requests  for 
capital  assistance  under  Chapter  53  of 
Title  49  of  the  United  States  Code  where 
the  proposed  method  of  obtaining  a 
capital  asset  is  by  lease  rather  than 
purchase  or  construction. 

5.  Section  639.13(a)  is  revised  to  read 
as  follows: 


§  639. 1 3    Eligible  types  of  leases. 

(a)  General.  Any  leasing  arrangement, 
the  tpjms  of  which  provide  for  the 
recipient's  use  of  a  capital  asset, 
potentially  is  eligible  as  a  capital  project 
under  Chapter  53  of  Title  49  of  the 
United  States  Code,  regardless  of  the 
classification  of  the  leasing  arrangement 
for  tax  purposes. 
***** 

Issued  on:  December  7,  1998. 
Gordon  J.  Linton, 

Administrator. 

[FR  Doc.  98-32897  Filed  12-9-98:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
RIN  1210-AA52 

Proposed  Revisions  to  Certain 
Regulations  Regarding  Annual 
Reporting  and  Disclosure 
Requirements 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  rulemaking 


SUMMARY:  This  document  contains 
proposed  amendments  to  Department  of 
Labor  (Department)  regulations  relating 
to  the  annual  reporting  and  disclosure 
requirements  under  part  1  of  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA  or  the  Act).  In  part,  the 
amendments  contained  in  this 
document  are  necessary  to  conform  the 
regulations  to  the  previously  published 
revisions  to  the  annual  return/report 
forms  (Form  5500  Series)  filed  by 
administrators  of  employee  pension  and 
welfare  benefit  plans  under  part  1  of 
Title  I  of  ERISA.  The  regulatory 
amendments,  in  conjunction  with  the 
revisions  to  the  Form  5500  Series,  are 
intended  to  reduce  the  annual  reporting 
burdens  on  employee  benefit  plans 
while  ensuring  that  the  Department  has 
access  to  the  information  it  needs  to 
carry  out  its  administrative  and 
enforcement  responsibilities  under 
ERISA  and  that  participants  and 
beneficiaries  have  access  to  the 
information  they  need  to  protect  their 
rights  and  benefits  under  ERISA.  Other 
proposed  amendments  contained  in  this 
document  would  modify  the  reporting 
requirements  for  certain  group 
insurance  arrangements.  The  remaining 
amendments  are  technical  in  nature  and 
are  designed  to  either  simplify  or  clarify 
the  existing  reporting  regulations.  If 
adopted,  the  amendments  will  affect  the 
financial  and  other  information  required 
to  be  reported  and  disclosed  by 
employee  benefit  plans  filing  Form  5500 
Series  reports  under  part  1  of  Title  I  of 
ERISA. 

DATES:  Written  comments  on  the 
proposed  regulations  must  be  received 
by  the  Department  on  or  before  February 
8.  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  concerning  the 
proposals  herein  to:  Office  of 
Regulations  and  Interpretations,  Room 
N-5669,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC  20210.  ATTENTION: 
Proposed  Amendments  to  Annual 
Reporting  Regulations.  All  written 
comments  should  clearly  reference  the 
relevant  proposed  amendment(s).  All 
submissions  will  be  open  to  public 
inspection  in  the  Public  Disclosure 
Room.  Pension  and  Welfare  Benefits 
Administration.  Room  N-5638.  200 
Constitution  Avenue.  N.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
A.  Raps,  Office  of  Regulations  and 
Interpretations.  Pension  and  Welfare 
Benefits  Administration.  (202)  219-8515 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

Under  Titles  I  and  IV  of  ERISA,  and 
the  Internal  Revenue  Code,  as  amended, 
pension  and  other  employee  benefit 
plans  are  generally  required  to  file 
annual  return/reports  concerning, 
among  other  things,  the  financial 
condition  and  operations  of  the  plan. 
These  annual  reporting  requirements 
can  be  satisfied  by  filing  the  Form  5500 
Series  in  accordance  with  its 
instructions  and  related  regulations.  The 
Form  5500  Series  is  the  primary  source 
of  information  concerning  the  operation, 
funding,  assets  and  investments  of 
pension  and  other  employee  benefit 
plans.  In  addition  to  being  an  important 
disclosure  document  for  plan 
participants  and  beneficiaries,  the  Form 
5500  Series  is  a  compliance  and 
research  tool  for  the  Department,  and  a 
source  of  information  and  data  for  use 
by  other  federal  agencies.  Congress,  and 
the  private  sector  in  assessing  employee 
benefit,  tax,  and  economic  trends  and 
policies. 

During  the  last  two  years,  the 
Department's  Pension  and  Welfare 
Benefits  Administration  (PWBA).  the 
Internal  Revenue  Service  and  the 
Pension  Benefit  Guaranty  Corporation 
(the  Agencies)  have  conducted  an 
extensive  review  of  the  Form  5500 
Series  in  an  effort  to  streamline  the 
information  required  to  be  reported  and 
the  methods  by  which  the  information 
is  filed  and  processed.  A  Notice  of 
Proposed  Forms  Revisions  soliciting 
public  comments  on  proposed  revision 
of  the  Form  5500  Series  was  published 
in  the  Federal  Register  on  September  3, 
1997  (62  FR  46556).  The  Agencies- 
proposal  replaced  the  Form  5500.  Form 
5500-C  and  Form  5500-R  with  one 
Form  5500  intended  to  streamline  the 
report  and  the  methods  by  which  it  is 
filed.  Concurrent  with  the  development 
of  the  new  forms,  the  Agencies  are  also 
developing  a  new  computerized  system 


to  process  the  Form  5500  (the  ERISA 
Filing  Acceptance  System  or  "EFAST"). 
The  new  computerized  processing 
system  is  designed  to  simplify  and 
expedite  the  receipt  and  processing  of 
the  new  Form  5500  by  relying  on 
computer  scannable  forms  and 
electronic  filing  technologies.  The 
overall  proposal  is  intended  to 
streamline  and  improve  the  Form  5500 
Series  and  lower  the  administrative 
burdens  and  costs  incurred  by  the  more 
than  800,000  employee  benefit  plans 
that  file  the  Form  5500  Series  each  year. 
A  public  hearing  on  the  proposed  forms 
revisions  was  held  on  November  17, 
1997,  and  written  comments  on  the 
proposal  were  received  until  the  public 
record  was  closed  on  December  3,  1997. 
The  Agencies  received  over  60  public 
comments  and  received  oral  testimony 
from  employer  groups,  employee 
representatives,  financial  institutions, 
service  organizations  and  others  on  the 
form  streamlining  proposal.  On 
February  4.  1998.  the  Department 
announced  that,  in  response  to  public 
comments,  the  implementation  of  the 
new  Form  5500  would  be  delayed  until 
the  1999  plan  year. 

Public  reaction  to  the  September  3, 
1997  Notice  of  Proposed  Forms 
Revisions  was  generally  supportive  of 
the  new  streamlined  structure  of  the 
Form  5500  Series.  The  Agencies, 
accordingly,  decided  to  adopt  the  new 
reporting  structure  largely  as  proposed. 
In  response  to  public  comments,  the 
Agencies  made  various  adjustments  to 
the  proposed  forms  and  instructions 
where  consistent  with  the  purposes  of 
the  Form  5500  and  the  objectives  of  the 
streamlining  project.  A  revised  Form 
5500  was  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  Paperwork 
Reduction  Act  and  a  Notice  was 
published  in  the  Federal  Register  on 
June  24.  1998  (63  FR  34493)  which 
provided  a  30-day  opportunity  to 
submit  comments  to  OMB  on  the  new    ' 
Form  5500  submission.  The  new  Form 
5500  was  also  made  available  on 
PWBA's  internet  site  (http:// 
www.dol.gov/dol/pwba)  as  part  of  the 
Agencies'  commitment  to  make 
information  about  the  new  forms 
available  to  plans  and  their  service 
providers  at  the  earliest  opportunity. 
Following  its  Paperwork  Reduction  Act 
review,  OMB  gave  conditional 
Paperwork  Reduction  Act  approval  to 
the  new  Form  5500  on  August  26,  1998. 
The  approval  is  conditioned  on  the 
Agencies  soliciting  public  comments  on 
the  computer  scannable  version  of  the 
new  form  after  its  development  and 
making  minor  technical  adjustments  to 
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the  form. '  After  the  computer  scamiable 
versions  of  the  new  forms  and  electronic 
niing  options  are  developed  as  part  of 
the  EFAST  project,  the  Agencies  intend 
to  publish  a  Federal  Register  notice 
soliciting  pubUc  comments.  The  final 
computer  scannable  version  of  the  forms 
which  will  be  required  to  be  used  for 
1999  plan.year  filings  will  be  published 
in  the  Federal  Register  following  the 
Agencies'  evaluation  of  pubUc 
comments. 

The  proposed  amendments  pubhshed 
herein  to  the  Department's  annual 
reporting  regulations  (Part  2520  of 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations)  are  intended,  in 
major  part,  to  make  the  technical  and 
conforming  changes  to  the  regulations 
necessary  to  implement  the  new  Form 
5500  Series.  As  stated  in  the  September 
3, 1997  Notice  of  Proposed  Forms 
Revisions,  the  new  Form  5500  Series 
will  not  become  effective  as  an 
akemative  method  of  compUance  and 
limited  exemption  from  the  reporting 
and  disclosure  requirements  of  part  1  of 
Title  I  of  ERISA  until  these  regulations 
are  issued  in  final  fonn. 

B.  Request  for  Conunents 

hiterested  persons  are  invited  to 
submit  written  comments  (preferably 
three  copies)  concerning  the  proposals 
herein  to:  Office  of  Regulations  and 
hlterpretations,  Room  N-5669,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  EXZ  20210.  Attention: 
Proposed  Amendments  To  Annual 
Reporting  Regulations.  All  written 
comments  should  clearly  reference  the 
jelevant  proposed  amendment(s).  All 
submissions  will  be  open  to  pubUc 
inspection  in  the  Public  Disclosure 
Room,  Pension  and  Welfare  Benefits 
Administration,  Room  N-5638,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

The  regulatory  amendments  proposed 
herein  do  not  involve  revisions  to  the 
Form  5500  Series  itself  and  generally  do 


'  The  conditions  regarding  form  changes  involved 
(i)  consolidating  the  separate  reporting  of  long-term 
end  short-term  corporate  debt  instruments  into  one 
line  item  for  all  corporate  debt  instruments  on  the 
Schedule  H  (Income  and  Expense  Statement),  (iij 
adding  a  clarifying  instructional  statement  to  the 
text  on  line  5  of  Schedule  R,  (iii)  holding 
instructional  text  on  line  3  of  Schedule  T,  (iv) 
adding  a  statement  to  the  Schedule  C  instructions 
that  trades  and  businesses  (whether  or  not 
incorporated)  are  "persons"  required  to  be  reported 
at  service  providers,  and  (v)  clarifying  the 
instructions  for  line  3b(2]  of  Schedule  H  regarding 
the  inapplicability  of  the  "short  plan  year" 
provisions  of  29  CFR  2520.104-50  to  Direct  Filing 
Entity  Form  5500s  filed  for  group  insurance 
arrangements  and  investment  entities  described  in 
29  CFR  2520.103-12  (103-12  lEs) . 


not  announce  changes  to  the  annual 
reporting  requirements  for  employee 
benefit  plans  in  addition  to  those 
described  in  the  previously  published 
forms  revisions.  The  Agencies  in 
developing  the -revisions  to  the  Form 
5500  Series  previously  considered  the 
comments  submitted  in  response  to  the 
September  3,  1997  Notice  of  Proposed 
Forms  Revisions  and  the  Jime  24, 1998 
Notice.  Those  comments  will  be  treated 
as  part  of  the  pubUc  record  for  this 
Notice  of  Proposed  Rulemaking,  and,  to 
the  extent  those  comments  include 
information  relevant  to  the  regulatory 
amendments  proposed  herein,  the 
Department  will  treat  those  comments 
as  comments  on  this  Notice  of  Proposed 
Rulemaking  to  avoid  the  need  to  submit 
duphcate  public  comments. 

C  Discussion  of  the  Proposal 

1.  Section  2520.103-1 

Section  2520.103-1  generally 
describes  the  content  of  the  Form  5500 
Series  as  a  limited  exemption  and 
alternative  method  of  compliance.  One 
of  the  central  changes  announced  in  the 
Notice  of  Proposed  Forms  Revisions  for 
improving  the  Form  5500  Series  and 
reducing  the  reporting  burden  on  filers 
was  the  development  of  one  Form  5500 
for  use  by  both  "large  plan"  filers  (plans 
that  previously  filed  the  Form  5500)  and 
"small  plan"  filers  (plans  that 
previously  were  eligible  to  file  the  Form 
5500-C/R)  that  was  structtued  along  the 
lines  of  tax  returns  familiar  to 
individual  and -corporate  taxpayers  "  a 
simple  one-page  main  form  with  basic 
information  necessary  to  identify  the 
plan  for  which  the  report  is  filed  that 
guides  each  filer  to  those  schedules 
applicable  to  the  filer's  specific  type  of 
plan.  The  Form  5500-C/R  is  being 
eliminated,  but  limited  financial 
reporting  options  for  small  plans  are 
being  maintained.^  To  accommodate 
these  form  changes,  the  proposed 
regulatory  amendments  would  update 
the  references  in  §  2520.103-1  to  the 
annual  report  to  reflect  the  new 
structure  of  the  Form  5500.' 

2.  Section  2520.103-2 

Welfare  plans  participating  in  a  group 
insurance  arrangement  (GIA)  are  exempt 
from  filing  individual  annual  reports 


2  For  example,  plans  eligible  to  file  as  small  plans 
that  take  advantage  of  the  simplified  reporting  rules 
would  continue  to  be  exempt  from  the  annual  audit 
requirements  contained  in  ERISA  §  103  and  would 
continue  to  be  relieved  of  the  obligation  to  file 
certain  schedules  required  for  large  plan  filers  (e.g., 
Schedule  C  — Service  Provider  Information). 

'The  proposal  also  would  delete  the  cross- 
reference  to  obsolete  §2520.103-7.  This  provision 
was  removed  from  the  Code  of  Federal  Regulanons 
on  July  1.  1996  (61  FR  33847). 


imder  §  2520.104-43  provided  that  the 
trust,  trade  association,  or  other  entity 
which  holds  the  insurance  contracts  and 
acts  as  a  conduit  for  the  payment  of 
insurance  premiums  files  an  annual 
report  for  the  entire  arrangement. 
Section  2520.103-2  prescribes  the 
contents  of  the  annual  report  for  GlAs 
in  order  for  the  participating  plans  to  be 
eUgible  for  the  exemption  described  in 
§  2520.104-43.  The  annual  report 
required  to  be  filed  under  §  2520.103-2 
must  contain  a  completed  Form  5500, 
including  any  required  schedules,  a 
report  by  an  independent  quaUfied 
public  accountant  (IQPA),  and  separate 
financial  statements  if  prepared  by  the 
IQPA  in  order  to  form  die  opinion 
required  by  §  2520.103-2(b)(5).  The 
Department  is  proposing  amendments  to 
8  2520.103-2  that  are  consistent  with 
the  changes  proposed  for  §  2520.103-1, 
as  appUcable,  and  §§  2520.104-21  and 
25^0.104-43  (described  in  section  C.7  of 
this  preamble).  Of  particular  note  for 
GIAs  is  the  addition  of  a  new  Schedule 
D  (DFE/Participating  Plan  Information) 
to  the  Form  5500.  The  Schedule  D  is 
intended  to  serve  as  a  multipurpose 
schedule  for  reporting  certain 
information  on  relationships  between 
plans  and  entities  that  are  classified  as 
"Direct  FiUng  Entities"  or  DFEs, 
including  investment  entities  covered 
imder  §  2520.103-12,  master  trust 
investment  accoimts,  common  or 
collective  trusts  (CCTs),  pooled  separate 
accpunts  (PSAs),  and  GIAs.  In  the  case 
of  GIAs,  the  new  Schedule  D  would  be 
a  standardized  form  that  GIAs  would  be 
required  to  use  to  satisfy  the  current 
requirement  to  file  a  list  of  participating 
plans.  (See  discussions  below  of  CCTs, 
PSAs,  master  trusts  and  103-12 
investment  entities  for  more  information 
on  appUcable  requirements  for  plans 
and  entities  required  to  file  the  new 
Schedule  D). 

3.  Sections  2520.103-3.  2520.103-4, 
2520.103-9.  2520.103-12  and  2520.103- 
2(e) 

(a)  Common/Collective  Trusts  and 
Pooled  Separate  Accounts 

Section  2520.103-3  provides  an 
exemption  from  certain  aimual 
reporting  requirements  for  plan  assets 
held  in  a  CCT  maintained  by  a  bank, 
trust  company  or  similar  institution. 
Section  2520.103-4  provides  a  similar 
exemption  for  plan  assets  held  in  a  PSA 
maintained  by  an  insurance  carrier. 
Pursuant  to  §§  2520.103-3  and 
2520.103-4,  a  plan  investing  in  these 
entities  generally  need  not  include 
information  regarding  the  individual 
transactions  of  the  entity  in  the  plan's 
annual  report.  Rather,  the  plan  must 
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include  in  its  annual  report  certain 
information  regarding:  (i)  the  current 
value  of  the  plan's  units  of  participation 
in  the  CCT  or  PSA,  (il)  transactions 
involving  the  acquisition  and 
disposition  of  units  of  participation  in 
the  CCT  or  PSA.  and  (iii)  a  statement  of 
the  assets  and  liabiUties  of  the  CCT  or 
PSA.  Further,  the  Department,  pursuant 
to  §  2520.103-9,  exempts  plans  from 
including  a  statement  of  the  assets  and 
liabilities  of  the  CCT  and/or  PSA  with 
their  annual  report  if  the  bank,  trust 
company  or  insurance  carrier 
sponsoring  the  CCT  or  PSA, 
respectively,  files  its  statement  of  assets 
and  liabilities  directly  vk'ith  the 
Department  and  certain  other  conditions 
are  met.  The  statement  of  assets  and 
liabilities  of  a  CCT  and  PSA  is  not 
required  to  be  reported  in  a 
standardized  format.  The  absence  of 
standardized  reporting  for  CCTs  and 
PSAs  has  made  it  virtually  impossible 
for  the  Department  to  correlate  and 
effectively  use  the  data  regarding  the 
approximately  226.2  billion  dollars  in 
plan  assets  held  by  CCTs  and  PSAs.  The 
Department  has  concluded  that  a  change 
in  the  current  reporting  rules  is  needed 
to  enable  it  to  continue  to  satisfy  its 
research  and  enforcement 
responsibilities. 

Under  the  proposed  forms  revisions, 
as  under  the  current  Form  5500  Series, 
CCTs  and  PSAs  may  elect  to  file 
information  on  behalf  of  their 
participating  plans.  As  noted  above,  the 
revisions  to  the  Form  5500  Series 
include  a  new  Schedule  D  (DFE/ 
Participating  Plan  Information).  The 
Schedule  D  is  a  standardized  schedule 
for  filing  certain  information  on 
relationships  between  plans  and  CCTs 
and  PSAs  (as  well  as  other  entities  that 
are  classified  as  "Direct  Filing  Entities" 
or  DFEs,  including  investment  entities 
covered  under  §  2520.103-12,  master 
trust  investment  accounts,  and  GIAs).  In 
the  case  of  a  CCT  or  PSA  that  elects  to 
file  as  a  DFE,  the  CCT  or  PSA  would  be 
required  to  complete:  (1)  applicable 
items  on  the  revised  Form  5500;  (2)  one 
or  more  Schedules  D  (to  list  all 
participating  plans  at  any  time  during 
the  year  and  all  CCTs,  PSAs,  or 
investment  entities  described  in 
§2520.103-12  (103-12  lEs)  that  the  CCT 
or  PSA  invested  in  during  the  year;  and 
(3)  a  Schedule  H  (Financial  Information) 
(formerly  referred  to  as  the  Schedule 
FIN  in  the  September  3,  1997  Federal 
Register  Notice  of  Proposed  Forms 
Revisions). 

A  large  plan  investing  in  one  or  more 
CCTs  or  PSAs  which  file  as  a  DFE 
would  report  the  value  of  its  respective 
interests  in  each  of  these  entities  as  a 
single  entry  on  the  appropriate  lines  in 


the  plan's  asset  and  liability  statement 
as  of  the  beginning  and  end  of  the  plan 
year.  A  large  plan  investing  in  a  CCT  or 
PSA  which  files  as  a  DFE  also  would 
report  on  the  plan's  Schedule  H  income 
and  expense  statement  the  net 
investment  gain/loss  for  the  DFE  as  part 
of  a  single  entry  for  each  class  of  DFE. 
As  indicated  previously,  the  new 
Schedule  D  (DFE/Participating  Plan 
Information)  would  be  added  to  the 
Form  5500.  The  Schedule  D  would  be 
required  to  be  attached  to  the  plan's 
Form  5500  to  report  information  about 
the  plan's  participation  in  CCTs  and 
PSAs. 

In  the  case  of  small  plans  with  CCT 
or  PSA  investments,  regardless  of 
whether  the  CCT  or  PSA  files  directly 
with  the  Department,  the  small  plan 
would  file  a  Schedule  D,  but  would 
report  total  assets  and  total  income, 
respectively,  on  single  line  items  of  the 
small  plan  Schedule  I  financial 
statements  without  separate  Schedule  I 
financial  statement  reporting  on  CCT  or 
PSA  investments. 

Thus,  the  reporting  for  large  plans 
investing  in  CCTs  and  PSAs  that  elect 
to  file  as  DFEs  and  for  small  plan  filers 
would  not  change  significantly  from  the 
current  reporting  requirements. 
Similarly,  except  for  the  addition  of 
Schedule  H  (Part  II),  generally  the 
information  that  would  be  filed  by  a 
CCT  or  PSA  that  elects  to  file  as  a  DFE 
would  be  substantially  the  same  as  the 
current  reporting  requirements  with  the 
major  change  being  that  the  information 
would  be  required  to  be  filed  on  the 
Form  5500  as  the  standard  reporting 
format  for  all  filers. 

If  a  CCT  or  PSA  does  not  file  a  Form 
5500  as  a  DFE,  large  employee  benefit 
plans  would  be  required  to  break  out 
their  percentage  interest  in  the 
underlying  assets  of  the  CCT  or  PSA  and 
report  that  interest  as  a  dollar  value  in 
the  appropriate  categories  on  the  asset 
and  liability  statement  contained  in 
Schedule  H  (Financial  Information).  The 
failure  by  a  large  plan  to  break  out  its 
allocated  interest  in  a  CCT  or  PSA  on 
the  asset  and  liability  statement 
contained  in  Schedule  H  when  the  CCT 
or  PSA  does  not  file  as  a  DFE  would  be 
considered  a  failure  by  the  plan 
administrator  to  file  a'complete  Form 
5500.  The  Department  does  not  envision 
this  as  imposing  a  substantial  additional 
burden  on  large  plan  filers  because  there 
is  only  a  small  number  of  other  general 
investment  categories  on  the  Schedule 
H,  such  as:  interest  bearing  cash;  U.S. 
government  securities;  corporate  debt 
instruments;  corporate  stock; 
partnership/joint  venture  interests;  real 
estate;  loans;  registered  investment 
companies,  other  assets;  and  employer 


securities.  Further,  the  currently 
required  asset  and  liability  statement  of 
the  CCT  or  PSA  should  provide  for 
many  filers  most  of  the  detail  needed  to 
break  the  assets  and  liabilities  into  these 
categories.  Furthermore,  large  plan  filers 
investing  in  CCTs  and  PSAs  that  do  not 
file  as  DFEs  would  still  report  the  net 
investment  gain/loss  with  respect  to 
their  participation  in  a  CCT  or  PSA  as 
part  of  single  entries  on  Part  II  of  the 
Schedule  H  (income  and  expense 
statement)  and  would  continue  to  report 
their  interest  in  a  CCT  or  PSA  on  the 
Form  5500  financial  schedules  (other 
than  Part  I  of  Schedule  H)  in  the  same 
general  manner  as  under  current  rules 
(e.g.,  current  value  of  the  units  of 
participation  in  CCTs  and  PSAs  would 
be  reported  on  the  schedule  of  assets 
held  for  investment  and  the  Schedule 
D). 

The  Department  believes  that 
changing  the  reporting  requirements  for 
plans  investing  in  CCTs  and  PSAs  is  the 
only  viable  alternative  for  capturing  the 
information  needed  to  carry  out  its 
oversight  responsibilities  about  plan 
assets  and  ensuring  that  there  is 
adequate  disclosure  of  plan  investment 
information  to  plan  participants  and 
beneficiaries.  The  Department, 
therefore,  is  exercising  its  regulatory 
authority  under  sections  103(b)(4), 
104(a)(3).  110  and  505  to  modify  the 
reporting  requirements  with  respect  to 
plans  that  participate  in  CCTs  and 
PSAs.  The  Department  views  the 
proposed  changes  as  important  and 
necessary  in  light  of  the  dramatic 
growth  in  the  value  of  plan  assets  held 
by  CCTs  and  PSAs.  For  example,  the 
value  of  plan  assets  invested  in  CCTs 
and  PSAs  increased  between  1990  and 
1995.  the  latest  year  for  which 
information  is  available,  from  $113.9 
billion  to  $226.2  billion.  In  order  to 
minimize  the  costs  and  paperwork 
burdens  on  CCTs  and  PSAs  associated 
with  this  proposal,  it  is  anticipated  that 
processing  improvements  would  be 
implemented  in  the  near  future  so  this 
information  could  be  filed  with  the 
Department  either  via  magnetic  media 
(magnetic  tapes,  floppy  diskettes)  or 
other  electronic  means. 

(b)  103-12     Investment  Entities  and 
Master  Trusts 

Section  2520.103-l(e)  provides  for 
special  reporting  rules  for  plans  that 
participate  in  a  master  trust.  In  general, 
a  master  trust  is  a  trust  maintained  by 
a  bank  or  similar  in.stitution  to  hold  the 
assets  of  several  plans  that  are  all 
sponsored  by  a  single  employer  or  by 
several  employers  which  are  under 
common  control.  Such  plans  must 
report  the  value  of  their  interest  in  the 
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master  trust  as  a  single  asset  category  in 
the  plan's  statement  of  assets  and 
habilities.  The  plan's  share  of  earnings, 
realized  and  unrealized  gains  and  losses 
of  the  master  trust  is  reported  in  the 
plan's  statement  of  income,  expenses 
and  changes  in  net  assets  for  the  plan 
year.  A  separate  annual  report  for  the 
master  trust  is  required  under  current 
rules.  The  proposed  amendments  to 
§  2520.103-l(e)  do  not  change  the 
information  required  to  be  reported 
regarding  the  master  trust,  but  rather 
establish  the  Form  5500  Series  as  the 
standard  reporting  format  for  master 
trusts. 

Similarly,  section  2520.103-12 
provides  an  exemption  and  alternative 
method  of  reporting  for  plans  investing 
in  certain  investment  entities  the  assets 
of  which  are  deemed  to  include  plan 
assets  under  section  2510-3-101.  Under 
the  alternative  method,  the  plan 
administrator  need  not  include  in  the 
plan's  annual  report  any  information 
regarding  the  underlying  assets  and 
individual  transactions  of  the  103-12 
investment  entity.  Instead,  the 
administrator  is  required  to  report  only 
the  value  of  the  plan's  investment  or 
units  of  participation  in  the  investment 
entity.  As  a  condition  to  using  this 
alternative,  however,  certain 
information  must  be  filed  by  the  103-12 
investment  entity  directly  with  the 
Department.  The  proposed  amendments 
to  §  2520.103-12(b)  do  not  change  the 
information  required  to  be  reported  by 
the  103-12  investment  entity,  but  rather 
establish  the  Form  5500  Series  as  the 
standard  reporting  format. 

4.  Section  2520.103-5 

!  ^Section  2520.103-5  implements 
section  103(a)(2)  of  the  Act.  Section 
103(a)(2)  of  the  Act  requires  insurance 
carriers  or  other  organizations  which 
provides  some  or  all  of  the  benefits 
under  a  plan  or  holds  plan  assets,  banks 
or  similar  institutions  which  holds  plan 
assets,  and  plan  sponsors  to  transmit 
and  certify  to  the  accuracy  and 
completeness  of  such  information  as  is 
needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  Title  I 
of  the  Act.  Because  the  filing 
requirements  for  a  plan  participating  in 
a  CCT  or  PSA  generally  will  be  affected 
by  whether  such  CCT  or  PSA  directly 
files  with  the  Department,  section 
2520.103-5  is  proposed  to  be  modified 
to  conform  to  the  new  direct  filing 
entity  (DFE)  reporting  regime  and 
ensure  that  administrators  have 
adequate  advance  knowledge  about 
their  reporting  responsibilities. 
In  the  case  of  a  CCT  or  PSA,  the 

jroposed  amendments  would  require 
Ihat  such  CCT  or  PSA  notify  its 


participating  plans  of  whether  or  not  it 
intends  to  file  a  Form  5500  as  a  DFE, 
and  to  furnish  the  plan  administrator 
with  the  information  about  the  assets 
held  by  such  CCT  or  PSA,  respectively, 
needed  by  the  plan  administrator  to 
satisfy  its  obligations  under  Title  I  of 
ERISA.  These  notifications  must  be 
made  within  the  same  period  of  time  for 
transmitting  information  already 
required  by  existing  §  2520.103-5  (i.e., 
120  days  after  the  close  of  each 
participating  plan's  plan  year).  The 
proposal  does  not  contain  any  detailed 
rules  relating  to  the  manner  of  the 
exchange  of  information  between  the 
plan  and  the  CCT  or  PSA.  The 
Department  has  decided  to  let  the  plan 
administrator  develop  with  the  sponsor 
of  the  CCT  or  PSA  a  suitable  procedure 
whereby  the  plan  administrator  can 
establish  to  his  or  her  satisfaction  that 
the  administrator  and  the  Department 
will  receive  all  of  the  required 
information  in  a  timely  fashion.  This 
does  not,  of  course,  relieve  the  plan 
administrator  of  the  responsibility  to 
monitor  the  conduct  of  the  CCT  or  PSA 
sponsor  and  to  obtain  whatever 
financial  information  concerning  the 
CCT  or  PSA  that  is  necessary  for  the 
administrator  to  satisfy  his  or  her 
obligations  under  ERISA. 

The  proposed  forms  revisions  did  not 
affect  the  information  required  from 
plan  sponsors  and  the  Department  is  not 
proposing  any  amendment  to  the  plan 
sponsors'  obligations  described  in 
.  §2520.103-5. 

5.  Section  2520.103-6  and  Section 
2520.103-11 

Section  2520.103-6  sets  forth  the 
definition  of  reportable  (5%) 
transactions  for  the  Form  5500.  Section 
2520.103-11  provides  rules  for 
preparing  the  schedule  of  assets  held  for 
investment  purposes  and  the  schedule 
of  assets  held  for  investment  purposes 
that  were  both  acquired  and  disposed  of 
within  the  same  plan  year  (hereinafter 
collectively  referred  to  as  the  schedules 
of  assets  held  for  investment).  The  new 
Form  5500  as  proposed  would  have 
eliminated  for  large  plan  filers  the 
requirement  to  file  with  their  annual 
report  a  schedule  of  reportable  (5%) 
transactions  (line  27d  of  the  current 
Form  5500)  and  schedules  of  assets  held 
for  investment  (line  27a  of  the  current 
Form  5500).  Although  the  Department 
proposed  in  September  1997  to  remove 
the  requirement  to  submit  the  line  27a 
and  line  27d  schedules  as  part  of  the 
annual  report,  the  proposal  attempted  to 
preserve  affected  participants'  access  to 
the  information  by  providing  them  with 
the  right  to  request  and  receive 
reportable  transaction  information  and  a 


detailed  list  of  investments.  In 
developing  the  proposed  forms 
revisions,  the  Department  estimated  that 
fewer  than  60,000  plans  out  of  the  over 
800,000  pension  and  welfare  benefit 
plans  that  file  an  annual  report  would 
be  affected  by  this  aspect  of  the 
proposal.  Because  the  60,000  affected 
plans  are  larger  plans,  the  filing  of 
schedules  detailing  plan  investments 
often  involves  substantial  amounts  of 
paper.  As  proposed,  the  new  Form  5500 
would  still  have  required  a  financial 
statement  refiecting  assets  ORan 
aggregate  rather  than  individual  basis, 
and  the  affected  plans  would  have  still 
have  been  subject  to  an  annual  audit  by 
an  IQPA.  Finally,  there  did  not  seem  to 
be  a  substantial  need  for  the  schedules 
to  be  on  file  at  the  Department's  public 
disclosure  room  because  the  Department 
receives  only  a  small  number  of  requests 
per  year  for  copies,  and  the  Department 
could  make  a  request  for  copies  from  the 
plan  administrator  on  behalf  of  any  plan 
participants  or  beneficiaries. 

The  Department,  however,  received 
public  comments  on  the  proposal  that 
raised  serious  concerns  about  adverse 
consequences  of  eliminating  these 
schedules  from  the  annual  report.  In 
light  of  those  comments  and  testimony 
received  at  the  November  17^  1997 
heaVing  on  the  proposed  forms 
revisions,  the  Department  has  decided 
not  to  adopt  this  change.  The 
Department  nonetheless  believes  that  it 
is  possible  to  make  a  number  of 
modifications  to  these  schedules  to 
eliaiinate  certain  burdens  associated 
with  the  production  of  information  that 
is  already  available  to  participants  and 
beneficiaries.  Accordingly,  the  proposal 
anriends  the  reportable  transactions  rules 
to  no  longer  require  that  transactions 
effected  at  the  affirmative  direction  of 
participants  or  beneficiaries  under  an 
individual  account  plan  be  taken  into 
account  when  completing  the  schedule 
of  reportable  transactions.  Because  of 
the  administrative  burdens  and 
recordkeeping  complexity  associated 
with  compiling  aggregate  cost  of  assets 
for  which  investment  decisions  are 
directed  by  participants  and 
beneficiaries,  the  proposal  also 
eliminates  for  such  participant  directed 
assets  the  requirement  to  prepare  the 
"historical  cost"  entry  on  the  schedules 
of  assets  held  for  investment.  The 
proposal  would  not  relieve  the 
administrator  from  including  in  the 
schedules  of  assets  held  for  investment 
descriptions  and  current  values  for 
assets  held  at  a  participant's  or 
beneficiary's  direction.  Finally,  the 
IQPA's  opinion  must  cover  the  schedule 
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of  reportable  transactions  and  schedules 
of  assets  held  for  investment. 

The  proposed  regulation  would  also 
provide  that,  solely  for  purposes  of  this 
reporting  relief,  a  transaction  will  be 
considered  "directed"  by  a  participant 
or  beneficiary  to  the  extent  that  the 
individual,  in  fact,  affirmatively 
authorized  the  investment  of  the  asset 
allocated  to  his  or  her  account.  This 
reporting  relief  is  broader  than  the 
fiduciary  liability  relief  prescribed  by 
§2550.404c-l  that  applies  to  a  narrower 
class  of  transactions  in  which 
participants  and  beneficiaries  exercise 
control  over  the  assets  involved  in  the 
transaction. 

Because  the  proposal  retains  the 
schedule  of  reportable  transactions  and 
schedules  of  assets  held  for  investment 
as  part  of  the  annual  report  primarily  to 
meet  participant  disclosure  concerns, 
not  to  satisfy  research  and  enforcement 
needs,  the  Department  is  not  requiring 
use  of  a  standardized  computer 
scannable  form  for  the  schedule  of 
reportable  transactions  or  schedules  of 
assets  held  for  investment  (unlike  the 
Schedule  G  which  will  be  mandatory  for 
the  other  financial  transaction 
schedules).  Rather,  administrators 
would  be  allowed  to  use  any  format  for 
preparing  the  schedule  of  reportable 
transactions  and  schedules  of  assets 
held  for  investment  as  long  as  the 
content  requirements  of  §§  2520.103-6 
and  2520.103-11  are  met  and  the  same 
size  paper  as  the  Form  5500  is  used 
(electronic  filing  requirements  for  these 
schedules  will  be  developed  as  part  of 
the,  previously  described,  EFAST 
project). 

The  Department  is  also  proposing  to 
amend  section  2520.103-6  to  include  a 
special  rule  for  the  reportable 
transaction  schedule  for  initial  plan 
years.  Section  2520.103-6(b)(l)(i} 
currently  requires  that  the  5% 
thresholds  for  reportable  transactions  be 
calculated  using  current  value  of  assets 
as  of  the  beginning  of  the  initial  plan 
year.  Concerns  have  been  expressed  by 
filers  that  in  most  cases  the  current  rule 
results  in  virtually  all  investment 
transactions  during  the  initial  plan  year 
being  reportable  transactions  under 
section  2520.103-6.  The  Department 
does  not  believe  that  this  result  was 
intended  under  ERISA  inasmuch  as  the 
purpose  of  the  reportable  transaction 
rules  was  to  identify  transactions 
relating  to  a  significant  portion  of  the 
plan's  assets  because  these  transactions 
may  pose  the  greatest  financial  risk  to  a 
plan.  Accordingly,  the  Department  is 
proposing  that  the  current  value  of  plan 
assets  for  purposes  of  preparing  the 
schedule  of  reportable  transactions  for 
the  initial  plan  year  would  be  the 


current  value  of  plan  assets  at  the  end 
of  the  initial  plan  year. 

6.  Section  2520.103-10 

Section  2520.103-10  identifies  the 
financial  schedules  that  are  required  to 
be  included  with  the  filing  of  the  Form 
5500.  The  Department  is  proposing  to 
amend  §  2520.103-10  to  conform  it  to 
the  new  Form  5500  and  other  regulatory 
amendments  described  elsewhere  in 
this  preamble.  Accordingly,  as 
proposed,  §  2520.103-10  would  be 
amended  to  update  references  to  the 
annual  report  financial  schedules  to 
conform  the  references  to  the  schedules 
associated  with  the  new  Form  5500. 

Further,  under  the  proposal,  the  use 
of  the  revised  Schedule  G  will  be 
mandatory  for  the  schedule  of  party  in 
interest  transactions,  schedule  of 
obligations  in  default,  and  schedule  of 
leases  in  default.  These  schedules  are 
now  required  by  lines  27b,  27c,  27e  and 
2 7f  of  the  current  Form  5500  and  may 
be  filed  using  a  similar  format  and  using 
the  same  size  paper  as  the  current 
Schedule  G.  Because  the  Department 
will  be  developing  and  implementing  a 
new  system  to  simplify  and  expedite  the 
receipt  and  processing  of  the  Form  5500 
Series  by  using  optical  scanning 
technology  and  optical  character 
recognition,  it  would  not  be  possible  for 
the  Department  to  process  Schedule  G 
information  and  include  such 
information  in  our  data  base  unless  the 
use  of  Schedule  G  is  mandatory.  The 
proposed  Schedule  G  would  have  to  be 
attached  to  the  Form  5500  of  a  large 
plan,  master  trust  investment  account  or 
103-12  IE  to  report  loans  or  fixed 
income  obligations  in  default  or 
determined  to  be  uncollectible  as  of  the 
close  of  the  reporting  year  (Part  I  of 
Schedule  G),  leases  in  default  or 
classified  as  uncollectible  during  the 
plan  year  (Part  II  of  the  Schedule  G)  and 
nonexempt  transactions  (Part  III  of  the 
Schedule  G). 

The  proposed  changes  to  the  schedule 
of  reportable  transactions  and  the 
schedules  of  assets  held  for  investment 
(which  are  not  included  on  the  new 
Schedule  G)  are  discussed  in  paragraph 
C.5  of  this  preamble. 

7.  Section  2520.104-21  and  Section 
2520,104-43 

Section  2520.104-21  provides  an 
exemption  from  certain  Title  I  reporting 
and  disclosure  requirements  for  welfare 
plans  that  are  part  of  a  group  insurance 
arrangement  (GIA)  as  defined  in 
paragraph  (b)  of  that  regulation.'*  The 


exemption  is  available  for  welfare  plans 
which  have  fewer  than  100  participants 
and  which  are  part  of  a  GIA,  if  the 
arrangement,  among  other  things,  uses  a 
trust  (or  other  entity  such  as  a  trade 
association)  as  the  holder  of  the 
insurance  contracts  and  the  conduit  for 
payment  of  premiums  to  an  insurance 
company.  See  §2520.104-21(b)(3). 
Section  2520.104-43  provides  plans 
(regardless  of  whether  such  plans  have 
100  or  more  participants)  with  relief 
from  filing  the  annual  report  in  cases 
where  the  GIA  described  in  §  2520.104- 
21  files  a  Form  5500  report  on  behalf  of 
all  the  participating  plans.  The 
Department  is  proposing  to  amend 
§§  2520.104-21  and  2520.104-43  to 
provide  that  the  exemptions  would  only 
be  available  in  those  cases  in  which  the 
GIA  utilizes  a  trust  as  the  conduit  for 
the  payment  of  the  premiums.  The 
proposal  also  would  modify  the 
examples  in  paragraph  (d)  of 
§  2520.104-21  to  reflect  these  changes. 
The  Department  believes  that 
interpreting  the  reporting  exemption  as 
providing  GIAs  with  an  exemption  from 
the  substantive  requirement  to  hold 
plan  assets  in  trust  is  not  in  the  interest 
of  participants  and  beneficiaries,  and 
needs  correction.  Indeed,  adoption  of 
the  proposed  amendment  would 
conform  the  reporting  regulations  for 
GIAs  with  ERISA  §  403  and 
§  2550.403a-l,  which  do  not  provide  a 
trust  exception  for  GIAs.  The 
Department  does  not  envision  that  the 
proposed  amendment  will  create 
administrative  burdens  for  GIAs  or 
result  in  increased  costs  for 
participating  plans  because  the  plan 
assets  collected  and  held  by  the 
intermediary  entity  must  be  separately 
accounted  for  under  current  law.  s  The 
Department  is  also  proposing  that  this 


'For  example,  section  2520.104-21  provides 
relief  to  certain  welfare  plans  from  the  requirement 
to  file  a  copy  of  the  summary  plan  description  and 


descriptions  of  material  modifications  in  the  terms 
of  a  plan  or  changes  in  the  information  required  to 
be  included  in  the  summary  plan  description. 
Section  1503  of  The  Taxpayer  Relief  Act  of  1997 
(TRA  97),  Pub.  L.  105-34  (enacted  August  5,  1997), 
amended  ERISA  by  repealing  the  requirement  to  file 
the  aforementioned  documents  with  the 
Department.  A  separate  notice  of  proposed 
rulemaking  will  be  published  by  the  Department  to 
conform  these  regulations  to  TRA  97. 

'The  proposed  amendment,  if  adopted,  also 
would  be  consistent  with  the  enforcement  policy  in 
ERISA  Technical  Release  92-01  (TR  92-01)  (57  FR 
23272  and  58  FR  45359).  TR  92-01  announced 
interim  relief  from  the  trust  and  certain  reporting 
requirements  of  ERISA  for  certain  contributory 
welfare  plans.  TR  92-01,  however,  does  not  apply 
to  §  2520.104-21  GIAs  or  to  participant 
contributions  after  they  have  been  segregated  from 
an  employer's  general  assets  and  transmitted  to  an 
intermediary  account.  Thus,  if  the  proposed 
amendment  is  adopted  as  a  final  rule,  participating 
cafeteria  plans  may  continue  to  rely  on  the 
enforcement  policy  contained  in  TR  92-01  until 
participant  contributions  are  transmitted  to  the  GIA, 
but  the  GIA  would  be  required  to  hold  plan  assets 
in  trust. 


9.  Section  25 
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change,  ifadopted,  would  be  effective 
for  plan  years  beginning  after  Dec.  31, 
1998,  to  coincide  with  the  1999  plan 
year  implementation  of  the  new  Form 
5500. 

8.  Sections  2520.104-41  and  2520.104- 
46 

Section  2520.104-41  provides  a 
simplified  method  of  annual  reporting 
for  plans  with  fewer  than  100 
participants  and  §  2520.104-46  waives 
the  IQPA  requirement  for  such  small 
plans.  In  general,  small  plans  eligible  to 
file  simplified  reports  are  required  to 
file  the  Form  5500-C  every  third  plan 
year  and  the  Form  5500-R  (an 
abbreviated  version  of  the  Form  5500- 
Q  for  the  two  intervening  plan  years.  As 
indicated  previously,  the  Agencies  have 
proposed  to  replace  the  Form  5500  and 
the  Form  5500-C/R  with  an  improved 
single  Form  5500  for  use  by  both  large 
and  small  plan  filers,  with  simplified 
reporting  options  for  small  plans 
incorporated  into  the  new  restructured 
forms.  This  proposal  would  amend 
§§2520.104^1  and  2520.104-46  to 
conform  the  terms  in  the  regulations  to 
the  new  Form  5500  Series. 

a  Section  2520.104-44 

Section  2520.104-44  contains  a 
limited  exemption  and  alternative 
method  of  compliance  for  annual 
reporting  by  certain  unfunded  and 
insured  plans.  The  Department  has 
received  inquiries  from  the  public  about 
the  reporting  requirements  for  pension 
plans  exclusively  using  a  tax  deferred 
annuity  arrangement  under  Internal 
Revenue  Code  section  403(b)(1)  and/or 
a  custodial  account  for  regulated 
investment  company  stock  under 
Internal  Revenue  Code  section  403(b)(7). 
The  current  Form  5500  Series 
instructions  provide  for  limited 
reporting  for  these  types  of  pension 
plans.  The  Department  has  previously 
expressed  its  view  that  such  plans  are 
not  subject  to  the  IQPA  audit 
requirements  as  part  of  their  annual 
reporting  obligations  under  Tiile  I  of 
ERISA.  See  the  Department's 
Information  Letter  issued  to  Gary  H. 
Friedman  (dated  November  15. 1996). 
The  Department,  therefore,  is  proposing 
to  make  conforming  technical 
amendments  to  §  2520.104-44  to  clarify 
the  annual  reporting  obligations  of  such 
plans. 

JO.  Section  2520.104b-10 

Section  2520.104b-10  sets  forth  the 
requirements  for  the  summary  annual 
report  (SAR)  and  prescribes  the  formats 
for  such  reports.  The  proposed 
amendments  to  section  2520.104b-10 
would  make  the  SAR  requirements 


conform  to  the  new  Form  5500  Series 
(e.g.,  by  referring  to  the  modified  list  of 
the  attached  statements  and  schedules 
to  the  Form  5500).  The  proposed 
amendments  also  would  address  the 
ehmination  of  the  Form  5500-R.  Under 
current  SAR  rules,  administrators  of 
small  plans  are  not  required  to  prepare 
and  furnish  a  SAR  for  those  plan  years 
in  which  a  Form  5500-R  is  filed  if  one 
of  the  two  following  methods  of 
compliance  is  met.  Under  the  first 
method  of  compliance,  plans  must 
furnish  participants  (and  beneficiaries 
receiving  benefits  under  a  pension  plan) 
with  a  copy  of  the  filed  Form  5500-R  as 
a  substitute  for  furnishing  the  SAR. 
Under  the  second  method,  plans  are 
required  to  notify  participants  and  such 
beneficiaries  in  writing  of  their  right 
upon  written  request  to  receive  free-of- 
charge  a  copy  of  the  Form  5500-R  filed 
by  the  plan.  Under  the  second  method 
of  compliance,  §  2520.104b-10(b)(2)(ii) 
permits  active  participants  to  be  notified 
by  posting  the  notice  at  worksite 
locations  in  a  manner  reasonably 
calculated  to  ensure  disclosure  of  the 
information.  The  Form  5500-R 
furnished  under  either  method  of 
compliance  must  be  accompanied  by  a 
prescribed  notice.  Because  the  Form 
5500-R  is  proposed  to  be  eliminated, 
small  plans  will  be  required  to  furnish 
a  SAR  every  year  rather  than  every  third 
year.  Although  the  reporting  statistics 
indicate  that  approximately  50  percent 
of  small  filers  file  the  Form  5500-C 
every  year  and,  therefore,  would  not  be 
eligible  for  the  alternative  method  of 
compliance,  the  Department  seeks 
comments  as  to  the  burdens  associated 
of  complying  with  proposed 
§  2520.104b-10,  if  any,  for  small  plan 
filers  who  would  no  longer  be  able  to 
file  a  Form  5500-R.  The  proposed 
amendments  to  §§  2520.104b-10(d)(3) 
and  2520.104b-10(d)(4)  also  restate  the 
information  available  to  participants 
and  beneficiaries  under  the  heading 
"Your  Rights  to  Additional 
Information"  so  that  it  is  consistent  with 
the  new  Form  5500  Series.  These 
proposed  changes  are  expected  to 
improve  the  process  by  which 
information  is  disclosed  to  participants 
and  beneficiaries  of  small  plans  which 
currently  file  the  Form  5500-R. 

The  existing  regulations  contain  a 
cross-reference  guide  as  an  appendix. 
The  purpose  of  this  guide  is  to 
correspond  the  line  items  of  the  SAR  to 
the  line  items  on  the  Form  5500  and 
Form  5500-C.  The  Department  intends 
to  publish  as  part  of  the  final  regulation 
a  revised  appendix  to  conform  it  to  the 
final  version  of  the  new  Form  5500  and 
associated  schedules. 


D.  Findings  Regarding  the  New  Form 
5500  as  a  Limited  Exemption  and 
Alternative  Method  of  Compliance 

Section  104(a)(2)(A)  of  the  Act 
authorizes  the  Secretary  to  prescribe  by 
regulation  simplified  reporting  for 
pension  plans  that  cover  fewer  than  100 
participants.  Section  104(a)(3) 
authorizes  the  Secretary  to  exempt  any 
welfare  plan  from  all  or  part  of  the 
reporting  and  disclosure  requirements 
of  Title  I  of  ERISA  or  to  provide 
simplified  reporting  and  disclosure,  if 
the  Secretary  finds  that  such 
reqilirements  are  inappropriate  as 
applied  to  such  plans.  Section  110 
permits  the  Secretary  to  prescribe  for 
pension  plans  alternative  methods  of 
complying  with  any  of  the  reporting  and 
disclosure  requirements  if  the  Secretary 
finds  that:  (1)  the  use  of  the  alternative 
method  is  consistent  with  the  purposes 
of  ERISA  and  it  provides  adequate 
disclosure  to  plan  participants  and 
beneficiaries  and  to  the  Secretary;  (2) 
application  of  the  statutory  reporting 
and  disclosure  requirements  would 
increase  costs  to  the  plan  or  impose 
unreasonable  administrative  burdens 
with  respect  to  the  operation  of  the 
plan;  and  (3)  the  application  of  the 
sta'Aitory  reporting  and  disclosure 
requirements  would  be  adverse  to  the 
interests  of  plan  participants  in  the 
aggregate. 

For  purposes  of  Title  I  of  ERISA,  the 
filiftg  of  a  completed  Form  5500 
(including  any  required  statements, 
schedules,  and  IQPA  report)  generally 
constitutes  compliance  with  the  limited 
exemption  and  alternative  method  of 
compliance  in  29  CFR  2520.103-l(b). 
As  indicated  in  the  preamble  to  the 
notice  of  proposed  forms  revisions,  the 
Department  stated  that  the  findings 
required  under  ERISA  sections  104(a)(3) 
and  110  relating  to  the  use  of  the  Form 
5500,  as  revised,  as  an  alternative 
method  of  compliance  and  limited 
exemption  from  the  reporting  and 
disclosure  requirements  of  part  1  of 
Title  I  of  ERISA  would  be  separately 
addressed  as  part  of  the  rulemaking  that 
would  amend  the  reporting  regulations 
necessary  to  implement  the  new  Form 
5500  Series. 

1.  General  Findings 

As  reflected  in  the  revisions  to  the 
Form  5500  Series  and  the  amendments 
proposed  herein,  a  number  of  changes 
are  being  proposed  which  affect  the 
information  required  to  be  reported  and 
disclosed  on  the  Form  5500  Series.  The 
Department,  in  the  proposed 
amendments,  has  attempted  to  balance 
the  needs  of  participants,  beneficiaries 
and  the  Department  to  obtain 
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information  necessary-  to  protect  ERISA 
rights  and  interests  with  the  needs  of 
administrators  to  minimize  costs 
attendant  with  the  reporting  of 
information  to  the  federal  government. 
In  view  of  these  changes,  the 
Department  proposes  to  make  the 
following  findings  under  sections 
104(a)(3)  and  110  of  the  Act  with  regard 
to  the  utilization  of  the  revised  Form 
5500  (and  revised  statements  and 
schedules  required  to  be  attached  to  the 
Form  5500)  as  an  alternative  method  of 
compliance  and  limited  exemption 
pursuant  to  29  CFR  2520.103-l(b). 

The  use  of  the  revised  Form  5500  as 
an  alternative  method  of  compliance  is 
consistent  with  the  purposes  of  Title  I 
of  ERISA  and  provides  adequate 
disclosure  to  participants  and 
beneficiaries  and  adequate  reporting  to 
the  Secretary.  While  the  information 
required  to  be  reported  on  or  in 
connection  with  the  revised  Form  5500 
deviates,  in  some  respects,  from  that 
delineated  in  section  103  of  the  Act,  the 
information  essential  to  ensuring 
adequate  disclosure  and  reporting  under 
Title  I  of  ERISA  is  required  to  be 
included  on  or  as  part  of  the  Form  5500, 
as  revised. 

The  use  of  Form  5500  as  an 
alternative  method  of  compliance 
relieves  plans  subject  to  the  annual 
reporting  requirements  from  increased 
costs  and  unreasonable  administrative 
burdens  by  providing  a  standardized 
format  which  facilitates  reporting, 
eliminates  duplicative  reporting 
requirements,  and  simplifies  the  content 
of  the  annual  report  in  general.  The 
Form  5500.  as  revised,  is  intended  to 
further  reduce  the  administrative 
burdens  and  costs  attributable  to 
compliance  with  the  annual  reporting 
requirements. 

Taking  into  account  the  above,  the 
Department  has  determined  that 
application  of  the  statutory  annual 
reporting  and  disclosure  requirements 
without  the  availability  of  the  Form 
5500  would  be  adverse  to  the  interests 
of  participants  in  the  aggregate.  The 
revised  Form  5500  provides  for  the 
reporting  and  disclosure  of  basic 
financial  and  other  plan  information 
described  in  section  103  in  a  uniform, 
efficient,  and  understandable  manner, 
thereby  facilitating  the  disclosure  of 
such  information  to  plan  participants. 

Finally,  the  Department  has 
determined  under  section  104(a)(3)  that 
a  strict  application  of  the  statutory 
reporting  requirements,  without  taking 
into  account  the  proposed  revisions  to 
the  Form  5500,  would  be  inappropriate 
in  the  context  of  welfare  plans  for  the 
reasons  discussed  in  this  preamble  and 


the  preamble  to  the  notice  announcing 
the  proposed  forms  revisions. 

2.  Special  Findings 

(a)  Schedule  A  (Insurance  Information) 

Schedule  A  must  be  attached  to  the 
annual  report  if  any  pension  or  welfare 
benefits  under  any  ERISA  covered  plan 
are  provided  by,  or  if  the  plan  holds  any 
investment  contracts  with,  an  insurance 
company  or  other  similar  organization. 
Although  most  of  the  Schedule  A  data 
has  been  retained  substantially 
unchanged,  certain  changes  were  made 
to  the  Schedule  A  to  more  closely 
conform  the  Schedule  A  to  recent 
accounting  industry  changes  on 
"current  value"  financial  reporting  of 
investment-type  contracts  with 
insurance  companies,*  and  to  collect:  (i) 
better  identifying  information  on  the 
type  of  insurance  contracts  and  type  of 
insured  benefits  being  reported  and  (ii) 
the  insurer's  employer  identification 
number  and  National  Association  of 
Insurance  Commissioners'  (NAIC)  code. 
In  general,  under  the  current  Form  5500 
Series,  the  financial  reporting  required 
for  insurance  products  is  not  identical 
to  the  reporting  for  other  financial 
products.^  In  the  interest  of  the  efficient 
administration  of  ERISA,  the 
Department  has  attempted  to  align  the 
reporting  and  disclosure  requirements, 
where  possible  and  to  the  extent 
consistent  with  the  best  interests  of  plan 
participants,  with  generally  accepted 
accounting  principles  (GAAP).  The 
Schedule  A  changes  proposed  by  the 
Department  are  intended  to  be 
consistent  with  the  Financial 
Accounting  Standards  Board  (FASB) 
Statement  of  Financial  Accounting 
Standards  No.  110  (FAS  110)  and  No. 
126  (FAS  126)  and  American  Institute  of 
Certified  Public  Accountants  Statement 
of  Position  94-4  (SOP  94-4),  which 
generally  require  the  disclosure  of  the 
fair  value  of  investment  contracts  with 
insurance  companies  (except  for  certain 
investment  contracts  held  by  defined 
benefit  pension  plans  and  "fully  benefit 
responsive"  contracts  held  by  defined 
contribution  pension  and  welfare  plans 
with  assets  of  $100  million  or  less). 
Because  it  is  the  Department's  view  that 
the  Schedule  A  reporting  requirements 
are  equally  important  for  small  as  well 
as  large  plans,  the  proposal  would  not 
provide  different  Schedule  A  reporting 


*  ERISA  §  3(26)  defines  "current  value"  as  fair 
market  value  where  available  and  otherwise  fair 
value  as  determined  in  good  faith  by  a  trustee  or 
named  fiduciary  pursuant  to  the  terms  of  the  plan 
and  in  accordance  with  the  regulations  of  the 
Secretary,  assuming  an  orderly  liquidation  at  the 
time  of  such  determination. 

'See.  for  example,  the  instructions  for  line 
31c(16)  of  the  1997  Form  5500. 


Standards  depending  on  the  size  of  the 
plan.  The  Department  also  believes  that 
the  additional  information  being 
required  to  identify  the  type  of 
insurance  product  purchased  and  NAIC 
code  and  EIN  of  the  insurance  company 
(or  similar  organization)  from  which  the 
product  was  sold  are  helpful  to  the 
Department  being  able  to  accomplish  its 
oversight  responsibilities,  and  will  not 
be  burdensome  to  plans  inasmuch  as 
this  information  should  be  readily 
available. 

(b)  Schedule  C  (Service  Provider 
Information) 

Schedule  C  must  be  attached  to  the 
Form  5500  filed  by  large  plan  filers  if 
any  person  who  rendered  services  to  the 
plan  received  directly  or  indirectly 
$5,000  or  more  in  compensation  from 
the  plan  during  the  plan  year.  The  major 
changes  to  the  Schedule  C  involve 
eliminating  the  requirement  to  annually 
identify  plan  trustees,  limiting  the 
current  requirement  to  explain  service 
provider  terminations  to  terminations  of 
accountants  and  enrolled  actuaries,  and 
limiting  the  number  of  plan  service 
providers  required  to  be  reported  to  the 
forty  top  paid  service  providers  at  or 
above  the  $5,000  threshold.  The 
Department  notes  that  trustee  and  plan 
administrator  information  already  must 
be  disclosed  in  the  summary  plan 
description  (SPD),  and  changes  in 
trustees  and  plan  administrators  must 
be  disclosed  in  a  summary  of  material 
modification  (SMM).  SPDs  and  SMMs 
must  be  furnished  automatically, 
whereas  the  Form  5500  is  required  to  be 
disclosed  only  on  request.  Further,  to 
the  extent  a  service  provider  receives 
$5,000  or  more  in  compensation  from 
the  plan,  comparing  the  list  of  service 
providers  on  Schedule  Cs  from  year  to 
year  will  allow  a  participant  or 
beneficiary  to  determine  whether  a 
particular  service  provider  (such  as  an 
investment  manager,  trustee,  or 
custodian)  was  terminated.  Similarly, 
comparing  annual  Schedule  A  filings 
will  provide  information  on  changes  in 
insurers.  With  respect  to  limiting  of 
Schedule  C  list  of  service  providers  to 
the  forty  top  paid  providers  receiving 
$5,000  or  more  in  compensation,  only 
approximately  100  employee  benefit 
plans  filing  the  1994  Form  5500  listed 
more  than  40  service  providers  on  their 
Schedule  Cs.  Those  100  filings 
constituted  less  than  one  percent  of  the 
Form  5500  filings  received.  These 
Schedule  C  changes  will  not,  in  the 
Department's  view,  result  in  inadequate 
disclosure  to  participants  and 
beneficiaries  in  large  plans.  Because 
Schedule  C  is  not  required  to  be  filed  by 
small  plans,  the  Schedule  C  changes 


'  »In  the  case 
of  aForm550( 
the  Form  5500 
aither  use  the 
information  in 
categories  as  t^ 
the  case  of  CC 
not  believe  im 
ffequirements  i 
additional  but 
(hat  there  will 
requiring  CCT 
to  report  incoi 
It). 
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described  herein  would  not  affect  the 
annual  reports  of  those  plans. 

(c)  Schedule  D  (Direct  Filing  Entity/ 
Participating  Plan  Schedule) 

As  indicated  previously,  the  new  DFE 
reporting  rules  were  developed  in  an 
effort  to  improve  the  reporting 
requirements  for  plans  participating  in 
CCTs.  PSAs,  master  trusts,  103-12  lEs 
and  GIAs.  With  the  exception  for  small 
plans  of  the  Schedule  D  requirement  to 
report  year-end  dollar  value  of  interests 
in  CCTs,  PSAs,  master  trusts  and  103- 
12  lEs,  substantially  all  of  the 
information  that  would  be  required  to 
be  reported  by  employee  benefit  plans 
under  the  new  DFE  reporting  regime  is 
currently  required  to  be  reported. 
Compare  the  new  Form  5500  Series 
with  the  1997  Form  5500  and  Form 
5500-C/R  instructions  for  line  6e  and 
page  4  instructions  for  additional 
information  that  must  be  reported  for 
plans  participating  in  CCTs,  PSAs, 
master  trusts,  103-12  lEs,  and  group 
insurance  arrangements.  Similarly, 
substantially  all  of  the  information  that 
would  be  required  to  be  reported  by 
DFEs  is  currently  required  to  be  filed  by 
CCTs,  PSAs.  MTIAs,  103-12lEs  and 
GIAs.  Compare  the  new  Form  5500 
Series  with  the  1997  Form  5500  and 
Form  5500-C/R  page  6  instructions  on 
filing  requirements  for  CCTs,  PSAs, 
master  trusts  and  103-12  lEs,  and  the 
Form  5500  line  1  instructions  for  GIAs.* 
Thus,  the  Department  believes  that  the 
major  change  in  reporting  with  respect 
to  DFEs  is  that  information  must  be 
reported  in  a  standardized  format  using 
the  Form  5500  and  associated 
schedules.  The  Department  does  not 
believe  the  proposed  new  DFE  rules 
should  result  in  material  cost  increases 
or  administrative  burdens  for  plans. 
Further,  direct  reporting  by  CCTs,  PSAs, 
103-12  lEs  and  GIAs  continues  to  be 
optional.  To  the  extent  there  are  cost  or 
burden  increases  being  passed  through 
to  the  plan  by  the  entity,  plans  can 
evaluate  those  annual  reporting 
impHcations  when  deciding  whether  to 
participate  in  a  CCT,  PSA,  103-12  IE  or 
GIA.  The  information  that  is  available  to 
be  disclosed  to  participants  and 


'     » In  the  case  of  GIAs,  the  current  rules  require  use 
of  a  Form  5500.  For  master  trusts  and  103-12  lEs. 
the  Form  5500  instructions  already  require  the  filer 
either  use  the  Form  5500  and  schedules  or  report 
information  in  the  same  format  using  the  same 
categories  as  those  specified  in  the  Form  5500.  In 
die  case  of  CCTs  and  PSAs,  the  Department  does 
not  believe  imposing  similar  formatting 
ifequirements  should  involve  any  significant 
additional  burden.  The  Department  also  believes 
that  there  will  be  minimal  additional  burden  in 
requiring  CCTs  and  PSAs  that  elect  to  file  as  a  DFE 
to  report  income  and  expenses  on  Schedule  H  (Part 


beneficiaries  under  the  current  annual 
reporting  regime  would  not  be  reduced 
under  the  proposed  forms  revision. 
Finally,  as  indicated  previously, 
continuation  of  the  current  rules  would 
result  in  inadequate  reporting  to  the 
Department,  would  mean  that  the 
Department  would  continue  to  be 
unable  to  correlate  and  effectively  use 
the  data  regarding  the  more  than  $1 
trillion  in  plan  assets  invested  by  plans 
in  DFEs,  and,  therefore,  would  be 
adverse  to  the  interests  of  participants 
and  beneficiaries  in  the  aggregate. 

(d)  Schedule  of  Reportable  Transactions 
and  Schedules  of  Assets  Held  For 
Investment 

With  regard  to  exclusion  of  certain 
participant  directed  transactions  under 
an  individual  account  plan  from  the 
schedule  of  reportable  transactions,  and 
the  deletion  of  the  requirement  to 
include  historical  cost  information  in 
the  schedules  of  assets  held  for 
investment  on  those  transactions,  the 
Department  believes,  on  the  basis  of  its 
enforcement  experience,  that  the  revised 
schedules  will  still  result  in  adequate 
reporting  to  the  Department  and  will  not 
hamper  its  ability  to  identify  fiduciary 
violations.  The  underlying  purpose  for 
the  schedule  of  reportable  transactions 
is  to  identify  significant  transactions 
that  may  reveal  fiduciary  misconduct.  In 
general,  individualized  information  on 
participant  directed  transactions  is  not 
especially  relevant  to  that  purpose. 
Similarly,  historical  cost  on  the 
schedules  of  assets  held  for  investment 
is  intended  to  provide  individualized 
information  on  the  investment  gain/loss 
performance  of  the  specific  assets  or 
classes  of  assets.  The  plan's  aggregate 
gain  or  loss  on  a  class  of  assets  does  not 
provide  meaningful  information  on  the 
gain  or  loss  to  a  particular  participant's 
account  resulting  from  individually 
directed  transactions.  For  those  reasons, 
the  Department  does  not  believe  having 
this  information  on  the  annual  report  is 
useful  in  targeting  its  enforcement  cases, 
but  including  this  participant  directed 
transaction  information  in  these 
schedules  will  result  in  additional  costs 
and  administrative  burdens  to  plans.  In 
light  of  the  purposes  underlying  the 
reportable  transaction  schedule  and  the 
historical  cost  requirement,  the 
Department  believes  that  these 
schedules  will  still  provide  adequate 
disclosure  to  plan  participants  and 
beneficiaries. 

Other  Supplementary  Information 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (P.FA) 
(5  U.S.C.  601  et  seq.)  imposes  certain 


requirements  with  respect  to  Federal 
rules  that  are  subject  to  the  notice  and 
comment  requirements  of  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.]  and  which  are  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  an  agency  determines  that  a 
proposed  rule  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  603  of  the  RFA  requires  that  the 
agency  present  an  initial  regulatory 
fiexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  proposed 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities,  and  seeking 
public  comment  on  such  impact.  Small 
entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions. 

For  purposes  of  analysis  under  the 
RFA,  PWBA  proposes  to  continue  to 
consider  a  small  entity  to  be  an 
employee  benefit  plan  with  fewer  than 
100  participants.  The  basis  of  this 
definition  is  found  in  section  104(a)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  which 
permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  less  than  100 
participants.  Under  section  104(a)(3). 
the  Secretary  may  also  provide  for 
simplified  annual  reporting  and 
disclosure  if  the  statutory  requirements 
of  part  1  of  Title  I  of  ERISA  would 
otherwise  be  inappropriate  for  welfare 
benefit  plans.  Pursuant  to  the  authority 
of  ERISA  section  104(a)(3),  the 
Dv*partment  has  previously  issued  at 
§§.2520.104-20,  2520.104-21, 
25*20.104-^1,  2520.104-46  and 
2520.104b-10  certain  simplified 
reporting  provisions  and  limited 
exemptions  from  reporting  and 
disclosure  requirements  for  small  plans, 
including  unfunded  or  insured  welfare 
plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  small  plans,  in  general,  most 
small  plans  are  maintained  by  small 
employers.  Thus,  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  from  a 
definition  of  small  business  which  is 
b?ised  on  size  standards  promulgated  by 
thfe  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  pursuant  to  the 
Small  Business  Act  (15  U.S.C.  631  et 
seq.].  PWBA,  therefore,  requests 
comments  on  the  appropriateness  of  the 
size  standard  used  in  evaluating  the 
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impact  of  this  proposed  rule  on  small 
entities.  PWBA  has  consulted  with  the 
SBA  Office  of  Advocacy  concerning  use 
of  this  participant  count  standard' for 
RFA  purposes.  See  13  CFR 
§121.902(bK4). 

On  this  basis,  however.  PWBA  has 
preliminarily  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  support  of  this 
determination,  and  in  an  effort  to 
provide  a  sound  basis  for  this 
conclusion,  although  not  required, 
PWBA  considers  the  elements  of  an 
initial  regulatory  flexibility  analysis  to 
be  as  follows: 

(1)  The  Department  is  promulgating 
this  proposed  rule  to  amend  the 
regulations  relating  to  the  annual 
reporting  and  disclosure  requirements 
of  section  103  of  ERISA  to  conform 
existing  regulations  to  revisions  to  the 
annual  return/ report  forms  (Form  5500 
Series). 

(2)  Section  103  of  ERISA  requires 
every  employee  benefit  plan  covered 
under  part  1  of  Title  I  of  ERISA  to 
publish  and  file  an  annual  report 
concerning,  among  other  things,  the 
financial  conditions  and  operations  of 
the  plan.  Section  109  of  ERISA 
authorizes  the  Secretary  to  prescribe 
forms  for  the  reporting  of  information 
that  is  required  to  be  submitted  as  part 
of  the  annual  report. 

The  Secretary  may  also  prescribe 
alternative  methods  of  complying  with 
reporting  and  disclosure  requirements  if 
the  Secretary  finds  that:  the  use  of  the 
alternative  method  is  consistent  with 
the  purposes  of  ERISA  and  provides 
adequate  disclosure  to  participants  and 
beneficiaries  and  the  Secretary, 
application  of  the  statutory  reporting 
and  disclosure  requirements  would 
increase  costs  to  the  plan  or  impose 
unreasonable  administrative  burdens 
with  respect  to  the  operation  of  the 
plan,  and  the  application  of  the 
statutory  reporfing  and  disclosure 
requirements  would  be  adverse  to  the 
interests  of  plan  participants  in  the 
aggregate. 

The  Department  proposes  to  find  that 
use  of  the  Form  5500  as  revised 
constitutes  an  alternative  method  of 
compliance  which  is  consistent  with 
these  conditions.  Generally,  the 
Department  believes  that  use  of  the 
revised  Form  5500  would  relieve  plans 
of  all  sizes  from  increased  costs  and 
unreasonable  burdens  by  providing  a 
standard  format  which  facilitates 
reporting  required  by  the  statute, 
eliminates  duplicative  reporting 
requirements,  and  streamlines  the 
content  of  the  annual  report. 


(3)  The  Department,  in  conjunction 
with  the  IRS  and  PBGC,  proposed  a 
number  of  changes  to  the  existing  Form 
5500  Series  in  an  effort  to  reduce 
paperwork  burdens  and  costs  and 
enhance  the  utility  of  the  annual  report 
forms  generally.  The  regulatory 
amendments  proposed  herein  are 
designed  to  ease  the  burden  of  plans, 
both  large  and  small,  in  complying  with 
the  reporting  and  disclosure 
requirements  of  ERISA.  The  regulatory 
amendments  proposed  do  not  directly 
affect  the  number  of  small  plans 
required  to  comply  with  the  annual 
reporting  requirements  or  change 
existing  small  plan  limited  exemptions 
from  reporting  requirements.  Thus,  for 
example,  under  the  proposal  small 
plans  would  continue  to  be  exempt  from 
reporting  service  provider  information 
and  supplying  the  report  of  an 
independent  qualified  public 
accountant.  In  addition,  the  conforming 
rules  as  proposed  generally  preserve  the 
more  limited  reporting  for  small  plans 
which  is  presently  in  effect. 

(4)  Based  on  information  available 
from  1993  Form  5500  filings,  the 
Department  estimates  that  there  are 
approximately  6.7  million  small 
pension  and  welfare  benefit  plans  that 
are  covered  under  Title  I  of  ERISA. 
About  6  million  of  these  plans  with 
fewer  than  100  participants  are  insured 
or  unfunded  welfare  benefit  plans, 
which  are  currently  exempt  from  Form 
5500  filing  requirements  and  will 
continue  to  be  exempt  under  the 
proposed  revisions  to  the  Form  5500 
Series.  The  proposed  rules  therefore, 
will  have  no  impact  on  these  small 
plans.  Thus,  approximately  700,000 
small  plans,  or  about  9%  of  all  small 
plans,  are  required  to  file  the  existing 
Form  5500  Series,  and  will  be  impacted 
by  the  proposed  rules  conforming 
existing  regulations  to  the  revised  Form 
5500  Series. 

(5)  The  revisions  to  the  Form  5500 
Series  are  estimated  to  impose  no 
additional  filing  burden  on  small  plans 
than  that  of  the  current  forms  over  the 
existing  three-year  filing  cycle.  In  fact, 
a  comparison  of  the  burden  associated 
with  the  existing  reporting  requirements 
with  the  revisions  to  the  Form  5500 
Series  indicates  an  overall  reduction  in 
the  burden  for  small  plans  based  on  the 
number  of  data  elements  required  to  be 
reported  for  each. 

Under  current  filing  requirements, 
small  plans  must  file  a  Form  5500-C  at 
least  once  every  three  years  and  file  the 
less  detailed  Form  5500-R  in  the  two 
intervening  years.  While  the  ratio  of 
Form  5500-R  to  Form  5500-C  filings 
varies  from  year-to-year,  on  average 
about  55%  of  all  annual  small  plan 


filings  are  on  the  Form  5500-R  and  45% 
are  on  the  Form  5500-C  because  many 
small  plans  annually  file  the  Form 
5500-C. 

The  burden  associated  with 
completion  of  the  Form  5500  Series  can 
be  divided  into  two  steps:  reading  the 
instructions  and  completing  the 
individual  line  items.  The  revised  Form 
5500  Series  requires  small  plans  to 
provide  more  line  item  information  than 
the  Form  5500-R,  but  less  information 
than  the  Form  5500-C.  The  burden 
associated  with  completion  of  all 
required  items  on  the  revised  form  is 
estimated  to  be  5%  greater  than  the 
Form  5500-R  and  32%  less  than  the 
Form  5500-C.  Based  on  a  ratio  of  the 
Form  5500-R  to  Form  5500-C  filings  of 
55%  to  45%,  the  proposed  revisions  to 
the  Form  5500  Series  are  estimated  to 
result  in  an  average  reduction  of  15%  in 
the  burden  associated  with  completion 
of  the  revised  form  items. 

The  more  efficient  format  of  the 
revisions  to  the  Form  5500  Series,  with 
most  of  the  information  broken  out  into 
separate  schedules,  should  also  reduce 
the  time  required  to  read  the 
instructions  because  filers  will  be  able 
to  skip  over  the  instructions  for 
schedules  that  do  not  apply  to  them.  It 
is,  however,  expected  that  all  filers  will 
require  additional  time  in  the  initial 
year  of  filing  to  thoroughly  read  the 
instructions  and  to  familiarize 
themselves  with  the  revised  Form  5500 
Series.  It  is,  therefore,  assumed  in  the 
initial  year  of  filing  the  revised  Form 
5500  Series  that  additional  time 
required  for  instruction  reading  will 
result  in  an  overall  burden  (including 
the  reduction  for  line  items)  that  on 
average  will  be  26%  greater  than  the 
annual  burden  for  completion  of  the 
Form  5500-C/R.  It  is  assumed  that  most 
filers  will  not  require  this  additional 
time  in  subsequent  years,  and  that  the 
average  reduction  will  be  the  15%  based 
on  the  reduction  in  the  number  of  line 
items. 

When  the  higher  burden  associated 
with  instruction  reading  is  pro-rated 
over  a  three-year  period  (corresponding 
with  the  existing  three-year  cycle  of 
Form  5500-C  and  Form  5500-R  filings) 
the  annual  burden  imposed  by  the 
proposed  revisions  to  the  Form  5500 
Series  for  the  typical  filer  is  estimated 
to  be  2%  less  than  that  of  the  Form 
5500-C/R.  When  the  initial  year  burden 
is  pro-rated  over  a  10-year  period,  the 
proposed  revision  to  the  Form  5500 
Series  is  estimated  to  result  in  an  11% 
reduction  in  the  annual  burden  for 
small  plans. 

Entry  of  the  information  required  by 
the  Form  5500-C/R  is  made  from 
financial  and  other  records  maintained 
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by  plans.  Sound  accounting  and  general 
business  practices  would  generally 
dictate  that  all  or  most  of  these  records 
be  maintained  even  in  the  absence  of  a 
reporting  requirement.  To  the  extent 
that  specific  records  are  kept  only  for 
reporting  purposes  it  is  assumed  that 
small  plans  currently  maintain  on  an 
annual  basis  all  records  necessary  to 
complete  the  Form  5500-C  because  of 
the  existing  requirement  that  a  Form 
5500-C  (which  requires  both  beginning 
and  ending  year  financial  data)  must  be 
filed  at  least  once  every  three  years.  The 
reduced  reporting  requirements  of  the 
proposed  revisions  to  the  Form  5500 
Series  compared  to  the  current  Form 
5500-C,  therefore,  should  not  increase 
and  may  potentially  reduce  the  overall 
recordkeeping  burden  for  small  plans. 

Completion  of  the  Form  5500-C/R 
requires  a  mixture  of  professional  and 
clerical  skills.  It  is  assumed  that  this 
mixture  will  not  change  as  a  result  of 
the  revisions  to  the  Form  5500  Series. 
The  cost  savings,  therefore,  should 
correspond  to  the  savings  in  burden 
hours.  For  sponsors  using  third-party 
administrators  (TPAs)  to  complete  all  or 
part  of  the  Form  5500  Series,  additional 
costs  attributable  to  instruction  reading 
and  understanding  the  revisions  of  the 
Form  5500  Series  are  expected  to  be 
negligible.  However,  any  savings  in  this 
area  for  plan  sponsors  are  expected  to  be 
offset  by  additional  costs  charged  by 
TPAs  to  modify  automated  system 
software  to  accommodate  the  proposed 
revisions  to  the  Form  5500  Series.  The 
elimination  of  the  Form  5500-R  may 
increase  burdens  for  these  small  filers 
because  under  the  proposal  they  will  be 
required  to  furnish  SARs  on  an  annual 
basis  and  without  the  accommodations 
found  in  the  existing  regulations  at 
§2520.104b-10(b).  The  Department 
solicits  comments  from  interested 
parties  on  this  aspect  of  the  proposal. 

(6)  No  Federal  rules  have  been 
identified  that  dupHcate,  overlap  or 
conflict  with  the  proposed  rule. 

(7)  No  significant  alternatives  to  the 
proposed  rule  which  would  minimize 
the  impact  on  small  entities  have  been 
identified,  although  the  review  and 
proposed  revision  of  the  Form  5500 
Series  were  undertaken  to  reduce 
paperwork  burden  for  all  filers  while 
maintaining  the  more  limited  reporting 
for  small  plans.  The  Etepartment 
believes  it  has  minimized  the  economic 
impact  of  the  forms  revision  and 
conforming  rules  on  small  plans  to  the 
extent  possible  while  recognizing  plan 
participants'  and  the  Department's  need 
for  information  to  protect  participant 
rights  under  Title  I  of  ERISA,  and  needs 
of  other  interested  parties  for  timely 


statistical  information  on  employee 
benefit  plans. 

The  Department  invites  interested 
persons  to  submit  comments  regarding 
its  preliminary  determination  that  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Department  also  requests  comments 
from  small  entities  regarding  what,  if 
any,  special  problems  they  might 
encounter  if  the  proposal  were  to  be 
adopted,  and  what  changes,  if  any, 
could  be  made  to  minimize  those 
problems.  To  avoid  duplication  of 
comments,  comments  submitted  in 
response  to  the  September  3, 1997 
Notice  of  Proposed  Revision  of  Annual 
Information  Return/Report  (62  FR 
46556)  and  the  Jime  24,  1998  request  for 
comments  will  be  treated  as  comments 
on  this  Notice  of  Proposed  Rulemaking. 

Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirtKiment,  public  health  or  safety,  or 
State,  local  or-tribal  governments  or 
communities  ^also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prihciples 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
regulatory  action  creates  a  novel  method 
of  statutory  compliance  consistent  with 
the  President's  priorities  that  will 
reduce  paperwork  and  regulatory 
compliance  burdens  on  businesses, 
including  small  businesses  and 
organizations,  and  make  better  use  of 
scarce  federal  resources,  in  accord  with 
the  mandates  of  the  Paperwork 
Reduction  Act  and  the  President's 
priorities.  Therefore,  this  notice  is 
"significant"  and  subject  to  OMB  review 
under  Executive  Order  12866(3)(f)(4). 


Under  Part  1  of  Title  I  ERISA, 
administrators  of  pension  and  welfare 
benefit  plans  (collectively  referred  to  as 
employee  benefit  plans)  are  required  to 
file  annual  returns/reports  concerning 
their  financial  condition  and  operations. 
ERISA  section  104(a)(2)(A)  authorizes 
the  Secretary  of  Labor  to  prescribe  by 
regulation  simplified  reporting  for 
pension  plans  that  cover  fewer  than  100 
participants.  Section  104(a)(3) 
authorizes  that  Secretary  to  exempt  any 
welfare  plan  from  all  or  part  of  the 
reporting  and  disclosure  requirements 
of  Title  I  or  to  provide  simplified 
reporting  and  disclosure  if  the  Secretary 
finds  that  such  requirements  are 
inappropriate  as  applied  to  such  plans. 
Section  110  permits  the  Secretary  to 
prescribe  for  pension  plans  alternative 
methods  of  complying  with  any  of  the 
reporting  and  disclosure  requirements  if 
the  Secretary  finds  that:  (1)  the  use  of 
the  alternative  method  is  consistent 
with  the  purposes  of  EBUSA  and 
provides  adequate  disclosure  to  plan 
participants  and  beneficiaries  and  to  the 
Secretary;  (2)  application  of  the 
statutory  reporting  and  disclosure 
requirements  would  increase  costs  to 
the  plan  or  impose  unrsasonable 
administrative  burdens  with  respect  to 
th«}  operation  of  the  plan;  and  (3)  the 
application  of  the  statutory  reporting 
and  disclosure  requirements  would  be 
adverse  to  the  interests  of  plan 
participants  in  the  aggregate. 

For  purposes  of  Title  I  of  ERISA,  the 
filing  of  a  completed  Form  5500 
(including  any  required  statements, 
schedules,  and  report  of  an  independent 
qualified  public  accountant)  generally 
constitutes  comphance  with  the  limited 
exemption  and  alternative  method  of 
compliance  set  forth  by  regulation  in 
§  2520.103-l(b).  As  stated  in  this 
preamble,  the  Department  is  proposing 
to  make  the  determination  that 
application  of  the  statutory  annual 
reporting  and  disclosure  requirements 
without  the  availability  of  the  Form 
5500  as  revised  would  be  adverse  to  the 
interests  of  participants  in  the  aggregate. 
The  use  of  the  new  Form  5500  as  an 
alternative  method  of  comphance  would 
relieve  plans  subject  to  the  annual 
reporting  requirements  from  increased 
costs  and  unreasonable  administrative 
burdens  by  providing  a  standardized 
format  which  facilitates  reporting, 
eliminates  duplicative  reporting 
requirements,  and  simplifies  the  content 
of  the  annual  report  in  general. 

The  Form  5500  Series  serves  as  the 
primary  source  of  information 
concerning  the  operation,  funding, 
assets  and  investments  of  pension  and 
other  employee  benefit  plans.  The  Form 
5500  is  not  only  an  important  disclosure 
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document  for  participants  and 
beneficiaries,  but  also  a  compliance  and 
research  tool  for  the  Department  and  a 
source  of  information  and  data  for  use 
by  other  federal  agencies,  Congress,  and 
the  private  sector  in  assessing  employee 
benefit,  tax,  and  economic  trends  and 
policies. 

The  Pension  and  Welfare  Benefits 
Administration,  the  Internal  Revenue 
Sen/ice,  and  the  Pension  Benefit 
Guaranty  Corporation  have  conducted 
an  extensive  review  of  the  Form  5500 
Series  in  an  effort  to  streamline  the 
information  required  to  be  reported  and 
the  methods  by  which  the  information 
is  filed  and  processed.  A  proposed 
revision  of  the  Form  5500  Series  was 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46556).  The 
proposal  was  designed  to  lower  the 
administrative  burdens  and  costs 
incurred  by  the  more  than  900,000 
employee  benefit  plans  that  annually 
file  the  Form  5500  Series.  A  public 
hearing  on  the  proposed  revision  was 
held  on  November  17.  1997,  and  written 
comments  on  the  proposal  were 
received  until  the  public  record  was 
closed  on  December  3,  1997.  On 
February  4,  1998,  the  Department 
announced  that,  in  response  to  public 
comments,  the  implementation  of  the 
new  Form  5500  would  be  delayed  until 
the  1999  plan  year.  A  revised  Form  5500 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act  and  a  Notice  was 
published  in  the  Federal  Register  on 
June  24,  1998  (63  FR  34493)  which 
provided  a  30-day  opportunity  to 
submit  comments  to  OMB  on  the  new 
Form  5500  submission.  The  new  Form 
5500  was  also  made  available  on 
PvVBA's  internet  site  (http:// 
www.dol.gov/dol/pwba)  as  part  of  the 
Agencies'  commitment  to  make 
information  about  the  new  forms 
available  to  plans  and  their  service 
providers  at  the  earliest  opportunity. 
Following  its  Paperwork  Reduction  Act 
review,  OMB  gave  conditional 
Paperwork  Reduction  Act  approval  to 
the  new  Form  5500  on  August  26,  1998. 
As  discussed  in  paragraph  A 
(Background)  of  this  preamble,  the 
approval  is  conditioned,  in  part,  on  the 
Agencies  soliciting  public  comments  on 
the  computer  scannable  version  of  the 
new  form  after  its  development  and 
making  minor  adjustments  to  the  form. 
The  final  computer  scannable  version  of 
the  forms,  which  must  be  used  for  1999 
plan  years,  will  be  published  in  the 
Federal  Register  following  the 
Agencies'  evaluation  of  public 
comments.  The  amendments  proposed 


in  this  Notice  of  Proposed  Rulemaking 
are  intended  to  make  technical  changes 
to  the  Department's  reporting 
regulations,  and  conform  them  to 
requirements  of  the  Form  5500  Series, 
as  revised. 

Because  information  reported  to  the 
Department  is  also  subject  to  ERISA's 
disclosure  provisions,  the  Department 
in  this  proposal  has  attempted  to 
balance  the  needs  of  participants, 
beneficiaries  and  the  Department  to 
obtain  information  necessary  to  protect 
ERISA  rights  and  interests  with  the 
needs  of  administrators  to  minimize 
costs  attendant  with  the  reporting  of 
information  to  the  federal  government. 

Costs 

The  cost  and  burden  associated  with 
the  annual  reporting  requirement  for 
any  given  plan  will  vary  according  to  a 
limited  number  of  factors,  including 
whether  and  to  what  extent  underlying 
records  are  maintained  electronically  or 
manually,  whether  and  to  what  extent 
the  Form  5500  is  reproduced 
electronically  or  completed  manually, 
and  whether  and  to  what  extent  these 
activities  are  performed  in-house  by  the 
plan  sponsor  or  purchased  ft-om  service 
providers.  However,  little  information  is 
available  with  respect  to  the  actual 
distribution  of  plans  within  these 
ranges.  Consideration  of  the  potential 
cost  impact  of  the  proposed  revisions  to 
the  Form  5500  Series  results,  therefore, 
in  estimates  which  are  based  on  a 
number  of  assumptions  concerning  the 
costs  of  automated  systems  and  system 
modifications,  the  numbers  and  types  of 
users  of  automated  systems,  and  the 
numbers  and  types  of  users  of  the 
services  of  third-party  administrators. 

The  Department  believes  that  the 
revisions  to  the  Form  5500  will 
generally  impose  the  greatest  additional 
cost  on  plan  administrators  whose 
systems  for  storing  and  producing  Form 
5500  data  are  most  completely 
automated,  and  the  least  additional  cost 
on  those  least  automated.  For  this 
reason,  a  distinction  is  made  here 
between  "full-service  automated 
systems"  and  "basic  automated 
systems."  A  full-service  automated 
system  is  considered  to  be  a 
sophisticated  system  which  stores  and 
manipulates  the  data  needed  for 
completion  of  the  form,  and  which  also 
summarizes  and  prints  the  data  in  the 
Form  5500  format.  A  basic  automated 
system  generally  stores  financial  data, 
flags  the  types  of  transactions  required 
to  be  reported  on  the  Form  5500,  and 
facilitates  completion  of  the  form,  but 
does  not  configure  output  in  Form  5500 
format. 


Both  types  of  systems  are  expected  to 
require  certain  modifications  in  their 
data  storage  features,  due  to  the 
proposed  changes  in  the  groupings  of 
financial  data  on  the  form.  However, 
while  the  output  of  basic  systems  may 
be  expected  to  require  some  revision  to 
facilitate  efficient  completion  of  the 
form,  reconfiguration  of  the  existing 
output  of  full-service  systems  to 
conform  with  the  revised  Form  5500 
format  is  considered  likely  to  require 
substantial  system  modifications. 

For  purposes  of  this  discussion  of 
potential  costs,  it  has  been  assumed  that 
the  Form  5500  reproduction  capability 
represents  one-half  of  the  cost  of  the 
complete  system,  and  that  basic 
automated  systems  sell  for 
approximately  one-half  of  the  cost  of 
full-service  automated  systems. 
Modification  (in  contrast  to  initial 
purchase)  of  the  output  capability  of  a 
full-service  system  is  assumed  to  equal 
one-third  of  the  cost  of  the  original 
system.  On  this  basis,  the  full-service 
system  cost  can  be  adjusted  by  a  factor 
of  .165  to  arrive  at  the  cost  increase 
attributable  to  modifying  output 
capability.  Several  other  assumptions 
underlying  the  costs  estimated  here  are 
specifically  identified  where  applicable. 

The  Department  believes  that  the 
primary  purchasers  of  full-service 
automated  systems  are  third-party 
administrators  (TPAs)  serving 
substantial  numbers  of  clients,  and 
banks  and  trust  companies  managing 
master  trust  investment  accounts 
(MTIAs).  Such  full-service  systems  have 
been  developed  by  only  a  small  number 
of  vendors.  The  known  cost  of  one  such 
system  consists  of  an  initial  fee  of 
$11,000  and  an  additional  annual  fee  of 
$2,000.  Given  the  stated  assumptions 
concerning  the  costs  for  the  output 
capability  and  the  modification  of 
output  capability  as  percentages  of 
original  cost,  the  cost  of  system  redesign 
passed  along  from  vendors  to  TPA 
purchasers  is  estimated  to  amount  to  an 
initial  fee  of  $1,815  plus  an  increased 
annual  fee  of  $333.  Assuming  a  ten-year 
redesign  cycle,  and  ten-year 
depreciation  of  the  initial  fee  increase, 
the  annual  increase  would  amount  to 
$182  plus  the  $333  annual  fee,  or  $515. 

This  annual  increase  may  be 
multiplied  by  the  number  of  TPA 
purchasers  which  are  assumed  to  be  of 
sufficient  size  to  warrant  the  purchase 
and  modification  of  these  systems  to 
arrive  at  a  total  annual  cost.  Fifty-five 
TPAs  with.at  least  50  client  plans  were 
identified  'for  this  purpose  by  tabulating 
the  number  of  unique  employer 
identification  numbers  for  plan 
administrators  among  1993  annual 
reports  in  which  the  plan  administrator 
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was  different  from  the  plan  sponsor. 
The  resulting  estimate  of  the  annual  cost 
of  system  modifications  for  TPAs  using 
full-service  systems  is  $28,325. 

Banks  and  trust  companies  providing 
master  trust  services  to  plans  are  also 
assumed  to  purchase  or  develop  in- 
house  automated  systems  to  both 
complete  Direct  Filing  Entity  (DFE) 
reports  filed  with  the  Department  and  to 
provide  plan  financial  data  to  plan 
sponsors  filing  Form  5500  reports.  Data 
from  1993  Form  5500  filings  indicate  a 
total  of  160  such  banks  and  trust 
companies  managing  MTIAs  for 
approximately  24,000  plans  filing  Form 
5500  reports  completed  by  the  plan 
sponsor.  Assuming  the  same  $515 
annual  cost  increase  for  managers  of 
MTIAs,  their  modification  cost  is 
estimated  at  $82,400. 

Users  of  basic  automated  systems  are 
believed  to  include  smaller  TPAs  and 
large  plan  sponsors  that  complete  Form 
5500  in-house.  It  is  assumed  that  the 
TPAs  and  plan  sponsors  using  these 
systems  would  either  purchase 
redesigned  software  from  vendors  or 
incur  direct  costs  to  modify  software 
developed  in-house.  Modification  costs 
would  likely  vary,  but  are  expected  to 
be  roughly  equivalent  to  the  cost  to  the 
Department  of  modifying  the  internal 
system  which  configures  balance  sheet 
and  income  statement  data  in  Form 
5500  format.  This  cost  is  estimated  to  be 
equal  to  2.7%  of  the  initial  cost  of  the 
system. 

Based  on  the  known  cost  of  a  full- 


assumption  that  basic  systems  are 
available  for  one-half  the  cost  of  full- 
service  systems,  the  basic  system  might 
be  purchased  for  $5,500  plus  a  $1,000 
annual  fee.  A  2.7%  increase  in  the  cost 
attributable  to  changes  in  the  financial 
schedule  would  result  in  a  fee  increase 
of  $148.50  plus  $27  per  year. 
Depreciation  of  the  initial  fee  over  a  ten- 
year  period  would  result  in  ah  annual 
cost  of  about  $42. 

Because  the  number  of  plan  sponsors 
which  rely,  either  directly  or  indirectly, 
on  a  basic  automated  system  is 
unknown,  certain  assumptions  are  made 
for  the  purpose  of  estimating  a  cost  of 
modifying  basic  automated  systems.  It  is 
assumed  that  two  principal  types  of 
filers  will  either  purchase  such  systems 
from  vendors  or  pay  an  equivalent  cost 
for  modifying  systems  developed  in- 
house:  small  TPAs  completing  Form 
5500  in  their  clients'  behalf,  and 
sponsors  of  self-insured  or  partially 
insured,  partially  self-insured  plans 
with  at  least  100  participants  which 
complete  the  forms  in-house.  Small  plan 
filers  which  complete  the  forms  in- 
house  and  large  fully-insured  filers  are 
excluded  from  this  estimate  because  it 
is  believed  that  these  filers  will  not  rely 
on  automated  systems. 

The  number  of  plans  which  have 
Form  5500  completed  by  a  TPA  is 
derived  from  the  review  of  1993  Form 
5500  data  where  the  plan  administrator 
differs  from  the  plan  sponsor.  The  total 
count  of  such  plans  in  1993  was  28,900. 
Subtracting  the  18.300  plans  previously 


considered  as  clients  of  large  TPAs 
leaves  10,600  plans  serviced  by  small 
TPAs.  Assuming  an  average  client  base 
of  20  plans  for  these  smaller  TPAs 
results  in  an  estimate  of  approximately 
530  TPAs.  Given  the  assumption  of  $42 
for  the  annual  increase  in  costs,  these 
TPAs  would  incur  an  estimated  cost 
increase  of  $22,180  for  system 
modifications. 

The  number  of  1993  plan  filings 
which  did  not  show  a  different  plan 
sponsor  and  plan  administrator,  which 
have  at  least  100  participants,  and 
which  are  not  fully-insured  was  45,500. 
Of  these,  37,000  plans  were  sponsored 
by  sponsors  of  single  plans;  8,500 
sponsored  multiple  plans,  totaling 
30,000  plans.  It  is  assumed  that 
sponsors  of  multiple  plans  require 
svsiems  which  handle  multiple  records, 
and  that  systems  which  do  not  require 
multiple  records  will  be  less  costly  to 
modify.  The  8,500  sponsors  are 
expected  to  incur  a  $42  annual  cost  for 
modifying  multiple-plan  systems,  for  a 
total  of  $357,000.  The  37,000  plans 
which  do  not  require  multiple-record 
capability  are  expected  to  incur  one-half 
of  the  annual  cost  of  multiple-record 
system  modification,  or  $21  per  plan, 
for  a  total  of  $777,000. 

As  summarized  below,  the  annual 
cost  estimated  on  the  basis  of  the  stated 
assumptions  to  be  incurred  as  a  result 
of  ihodification  of  automated  systems  to 
produce  or  complete  Form  5500  is  $1.3 
million. 


service  automated  system,  and  the 

Estimated  Number  of  Form  5500  Series  Filings  Completed  With  Assistance  of  Automated  Systems 


Large  TPAs  (full  service  systems) 

MTIAs  (full  service  systems)  

Small  TPAs  (basic  systems) 

Large  Plans  Administered  In-House — One  Plan  

Large  Plans  Administered  In-House — Multiple  Plans 

Total  


Number  of 
plans 


18,300 
24,000 
10,600 
37,000 
30,000 


119,900 


Annual  p)er 
plan  costs 


Total  annual 
costs 


— 


Si. 55 

3.43 

2.09 

21.00 

11.90 


10.12 


*S28,325 

82,400 

22,180 

777,000 

357,000 


1,266,905 


Ten-year  cost 
per  plan 


S15.50 

34.30 

20.90 

210.00 

119.00 


101.20 


Total  ten-year 
costs 


8283.250 

823,200 

221,800 

7,770,000 

3,570.000 


12,668,250 


Further,  it  is  estimated  that  other 
riBSOurces  will  be  required  in  the  initial 
year  of  implementation  of  the  revised 
forms.  As  a  result  of  the  change  in 
information  required  to  be  reported  by 
plans  with  fewer  than  100  participants, 
average  time  for  small  plans  to  complete 
the  Department's  data  elements  is 
assumed  to  increase  from  51.4  minutes 
for  existing  Form  5500-C  filers  and  33.6 
minutes  for  Form  5500-R  filers  (an 
annual  average  of  41.6  minutes  over  the 
existing  three-year  filing  cycle  for  plans 
with  fewer  than  100  participants  which 
are  not  otherwise  exempt  from  filing 


requirements)  to  52.4  minutes  for  the 
revised  form.  This  increase  in  the  initial 
year  is  based  on  the  assumption  that 
filers  will  require  additional  time  for 
reviewing  instructions  to  the  revised 
form.  The  time  required  for  small  plan 
filers  to  complete  the  Form  5500  is 
estimated  to  be  35.2  minutes  in 
subsequent  years. 

Additional  time  will  also  be  required 
in  the  year  of  implementation  of  the 
revised  form  for  DFEs  such  as  common/ 
collective  trusts,  pooled  separate 
accounts,  master  trusts,  103-12 
investment  entities,  and  group 


insurance  arrangements  to  complete  the 
Form  5500  Series  in  the  standardized 
format.  Existing  rules  specify  the  types 
of  information  to  be  filed  by  DFEs  or 
reported  to  plan  sponsors,  but  do  not 
require  the  use  of  a  standard  format  for 
reporting  purposes.  It  is  estimated  that 
DFEs  will  expend  approximately  8,429 
hours  per  year  in  preparing  and  filing 
plan  and  asset  information  in  the 
standardized  format  and  providing 
certifications  to  participating  plans 
concerning  whether  or  not  they  will  file 
directly  with  the  Department. 
Corresponding  costs  may  be  passed  on 
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to  plans  which  participate  in  a  DFE  in 
the  form  of  increased  fees. 

Benefits 

The  revision  of  the  Form  5500  Series 
was  undertaken  in  an  effort  to  simpHfy 
and  streamline  the  annual  return/report 
and  reduce  the  reporting  burden  on 
filers.  The  new  form  is  intended  to 
reduce  the  total  amount  of  information 
to  be  reported  by  many  plans  by 
eliminating  information  that  is  not 
useful  for  enforcement,  research,  or 
other  statutorily  mandated  missions. 
The  revisions  are  also  designed  to 
eliminate  redundant  items  and  revise 
questions  that  have  historically 
produced  filing  errors.  The  revisions 
also  generally  require  welfare  plans  to 
complete  fewer  items  than  pension 
plans,  and  small  plans  to  complete 
fewer  items  than  large  plans. 

The  revisions  eliminate  the  Form 
5500-CyR,  but  maintain  limited 
financial  reporting  similar  to  the 
existing  Form  5500-R  for  small  plans. 
Plans  currently  exempt  ft-om  filing  a 
return/report  (such  as  certain  small 
unfunded/insured  welfare  plans  and 
certain  SEPs),  or  those  eligible  for 
limited  reporting  options  (such  as 
certainXode  section  403(b)  plans)  will 
continue  to  be  eligible  for  that  annual 
reporting  relief. 

The  revisions  restructure  the  Form 
5500  along  the  lines  familiar  to 
individual  and  corporate  taxpayers— a 
simple  one-page  main  form  with  basic 
information  necessary  to  identify  the 
plan  for  which  the  report  is  filed,  along 
with  a  checklist  of  the  schedules  being 
filed  which  are  applicable  to  the  filer's 
plan  type.  The  structure  should  aid 
filers  by  allowing  them  to  assemble  and 
file  a  return  that  is  customized  to  their 
plan.  Instructions  to  the  form  have  been 
reorganized  with  the  intention  that  they 
be  easier  to  use  due  to  grouping  on  the 
basis  of  the  schedules  to  be  attached. 
The  revised  instructions  will  allow 
filers  to  go  directly  to  the  instructions 
which  apply  to  them,  and  avoid  those 
which  do  not  apply. 

Based  on  the  elimination  of  certain 
information  and  reformatting  of  the 
Form  5500  Series,  the  burden  of 
preparing  and  distributing  the  form  is 
estimated  to  be  reduced  by  between 
12%  and  13%  per  year  over  the  ten-year 
life  of  the  form.  Assuming  an  hourly 
cost  ranging  ft-om  $20  to  $25  per  hour 
for  preparation  of  the  form,  the  burden 
hour  reduction  is  expected  to  result  in 
a  reduction  in  filer  costs  which  ranges 
from  $1.7  million  to  $2.1  million  per 
year  over  the  life  of  the  form. 

The  revisions  also  establish  the  Form 
5500  as  the  standardized  reporting 
format  for  DFEs.  The  DFE  reporting 


rules  were  intended  to  simplify  the 
annual  reporting  requirements  for 
participating  plans  and  eliminate 
confusion  regarding  the  reporting 
obligations  of  plans  which  participate  in 
DFEs.  Standardization  of  the 
information  reported  by  DFEs  is 
expected  to  allow  the  Department  to 
correlate  and  effectively  use  the  data  for 
enforcement  and  research  purposes  with 
respect  to  the  over  $1  trillion  in  plan 
assets  held  by  DFEs. 

The  revisions  are  also  designed  to 
support  and  facilitate  the  processing 
system  currently  in  developmental 
stages  to  simplify  and  expedite  the 
processing  of  the  Form  5500  Series.  This 
new  system  is  planned  to  rely  on 
electronic  filing  with  automatic  error 
detection,  and  optical  scanning 
technology  and  optical  character 
recognition  to  computerize  the  paper 
forms,  resulting  in  reductions  in 
government  processing  costs. 
Implementation  of  the  single  form  with 
multiple  schedules  is  also  expected  to 
reduce  the  government's  costs  to 
process  the  forms,  due  to  an  overall 
reduction  in  the  number  of  pages  on 
which  the  information  will  be 
submitted. 

The  Department  believes  that  the 
current  action  conforming  rules  related 
to  annual  reporting  obligations  for 
employee  benefit  plan  administrators  to 
the  new  Form  5500  Series  is  consistent 
with  the  principles  set  forth  in  the 
Executive  Order  in  that  it  will  reduce 
costs  and  paperwork  burden  over  the 
life  of  the  forms  while  enhancing  the 
ability  to  protect  benefits  with  timely 
and  accurate  information. 


Paperwork  Reduction  Act  Statement 

The  Agencies,  as  part  of  their 
continuing  efforts  to  reduce  paperwork 
and  respondent  burden,  invite  the 
general  public  and  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  helps  to 
ensure  that  requested  data  are  provided 
in  the  desired  format,  reporting  burden 
(time  and  financial  resources)  is 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
is  properly  assessed.  The  Agencies 
solicited  comments  on  the  information 
collection  request  (ICR)  included  in  this 
proposed  regulatory  action  as  part  of  the 
proposed  revision  of  the  Form  5500 
Series  published  in  the  Federal  Register 
on  September  3,  1997  (62  FR  46556).  A 
public  hearing  on  the  proposed  revision 
was  held  on  November  17,  1997,  and 
written  comments  on  the  proposal  were 


received  until  the  public  record  was 
closed  on  December  3,  1997.  The 
Agencies  received  pubhc  comments 
stating  that,  although  acknowledging 
that  the  forms  revisions  will  reduce  plan 
administration  costs,  estimates  of  the 
time  required  to  collect  the  information 
and  prepare  the  forms  and  related 
schedules  were  low  resulting  in 
underestimated  burden  calculations. 
The  Agencies  are  currently  exploring 
approaches  to  developing  a  revised 
burden  estimation  methodology  in  an 
effort  to  respond  to  those  concerns.  On 
February  4,  1998,  the  Department 
announced  that,  in  response  to  public 
comments,  the  implementation  of  the 
new  Form  5500  would  be  delayed  until 
the  1999  plan  year.  A  new  and  revised 
Form  5500  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
approval  under  the  Paperwork 
Reduction  Act  which  was  made 
available  on  PWBA's  internet  site.  A 
Comment  Request  published  in  the 
Federal  Register  on  June  24,  1998,  63 
FR  34493,  provided  the  public  with  a 
30-day  opportunity  to  submit  comments 
to  OMB  on  the  new  Form  5500 
submission.  Following  OMB's  review, 
OMB  gave  conditional  Paperwork 
Reduction  Act  approval  to  the  new 
Form  5500  on  August  26,  1998.  As 
discussed  in  paragraph  A  (Background) 
of  this  preamble,  the  approval  is 
conditioned,  in  part,  on  the  Agencies 
soliciting  public  comments  on  the 
computer  scannable  version  of  the  new 
form  after  its  development  and  making 
minor  adjustments  to  the  form.  The  final 
computer  scannable  version  of  the 
forms,  which  will  be  required  to  be  used 
for  1999  plan  years,  will  be  pubUshed 
in  the  Federal  Register  following  the 
Agencies'  evaluation  of  public 
comments.  In  order  to  avoid 
unnecessary  duplication  of  public 
comments,  the  supplementary  PRA  95 
information  published  in  the  September 
3,  1997  Notice  of  Proposed  Forms 
Revisions  and  the  June  24,  1998 
Comment  Request  is  incorporated 
herein  by  this  reference  in  its  entirety, 
and  comments  submitted  in  response  to 
these  Federal  Register  publications  will 
be  treated  as  comments  on  this  Notice 
of  Proposed  Rulemaking.  A  copy  of  the 
ICR  may  be  obtained  by  contacting  the 
office  listed  under  the  heading 
"Addressee  For  PRA  95  Comments." 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  44  U.S.C. 
§  3507(d)  of  the  PRA  95  for  its  review 
of  its  information  collections.  The 
Department  is  particularly  interested  in 
comments  which: 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

p  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503;  Attention:  Desk  Officer  for 
the  Pension  and  Welfare  Benefits 
Administration.  Although  comments 
may  be  submitted  through  February  8, 
t999,  OMB  requests  that  comments  be 
received  within  30  days  of  publication 
of  the  Notice  of  Proposed  Rulemaking  to 
ensure  their  consideration. 

Addressee  for  PRA  95  Comments: 
Written  comments  regarding  only  PRA 
95  and  the  ICR  should  be  sent  to  Gerald 
B.  Lindrew,  U.S.  Department  of  Labor, 
PWBA/OPR.  Room  N-5647,  200 
Constitution  Avenue.  N.W., 
Washington.  DC  20210.  telephone  202- 
219-4784  (this  is  not  a  toll-free 
number).  Written  comments  must  be 
submitted  on  or  before  February  8.  1999, 
to  be  assured  of  consideration. 
,   I.  PRA  95  Background:  The 
Department  is  proposing  to  amend  its 
annual  reporting  regulations  to  conform 
them  to  the  Agencies'  revision  of  the 
Form  5500  Series  in  a  effort  to 
streamline  and  simplify  this  annual 
report. 

II.  PRA  95  Current  Actions:  The 
amendments  contained  in  this 
document  are  necessary  to  conform  the 
Department's  annual  reporting 
regulations  to  the  new  Form  5500  Series 
for  which  OMB  gave  conditional 
Paperwork  Reduction  Act  approval  on 
August  26,  1998.  As  described  in 
paragraph  A  of  this  preamble,  the 
approval  is  conditioned,  in  part,  on  the 
Agencies  soliciting  public  comments  on 
the  computer  scannable  version  of  the 
new  form  after  its  development  and 
making  minor  adjustments  to  the  form. 
See  the  Notice  of  Proposed  Forms 
Revisions  published  in  the  Federal 


Register  on  September  3, 1997  (62  FR 
46556),  the  Comment  Request  published 
in  the  Federal  Register  on  June  24,  1998 
(63  FR  34493)  and  PWBA's  internet  site 
for  the  new  Form  5500  that  was 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act. 

As  indicated  in  paragraphs  C.3  and 
C.4  of  this  preamble,  the  proposed 
amendments  would  modify  the 
reporting  rules  for  plans  investing  in 
CCTs  and  PSAs,  and  add  a  new 
information  collection  item  with  a  small 
additional  burden  to  existing 
requirements  for  CCTs  and  PSAs.  Under 
existing  rules.  CCTs  and  PSAs  must 
provide  certain  information  to  each 
participating  plan's  administrator 
including  (i)  a  copy  of  the  annual 
statement  of  assets  and  liabilities  for  its 
fiscal  year  that  ends  with  or  within  the 
plan  year  of  such  plan  and  (ii)  the  value 
of  the  plan's  units  of  participation.  This 
information  must  be  certified  as 
accurate  and  complete  and  must  be 
provided  by  the  CCT  and  PSA  within 
120  days  after  the  close  of  the  plan  year 
for  each  participating  plan.  A 
participating  plan  is  required  to  include 
with  their  annual  report  a  copy  of  the 
CCT's  or  PSA's  statement  of  assets  and 
liabilities  unless  such  CCT  or  PSA  files 
it  directly  with  the  Department  and 
certain  other  conditions  are  met.  In  such 
a  case,  the  CCT  or  PSA  must  certify  to 
the  plan  administrator  that  a  copy  of  its 
statement  of  assets  and  liabilities  has 
been  filed  with  the  Department.  A  PSA's 
and  CCT's  statement  of  assets  and 
liabilities  is  not  required  to  be  reported 
in  a  uniform  format  or  manner.  In 
addition,  under  the  existing  rules  a 
participating  plan  must  report  the 
current  value  of  its  interest  in  a  CCT  or 
PSA  at  the  beginning  and  end  of  its  plan 
year  regardless  of  whether  the  CCT  or 
PSA  files  directly  with  the  Department. 
Under  the  proposal.  CCTs  and  PSAs 
which  elect  to  file  directly  with  the 
Department,  like  other  DFEs.  must  use 
a  standardized  form.  In  the  case  of  a 
CCT  or  PSA  that  intends  to  file  as  a 
DFE,  the  proposed  amendments  would 
require  that  such  CCT  or  PSA  notify  its 
participating  plans  of  its  intention  to  do 
so.  In  the  case  of  a  CCT  or  PSA  that  does 
not  file  as  a  DFE,  the  proposed 
amendments  would  require  that  such 
CCT  or  PSA  notify  its  participating 
plans  of  this  fact  and  furnish  the 
information  needed  about  its  assets  (i.e., 
break  out  their  interest  in  the  CCT  or 
PSA  into  general  asset  categories  such 
as  stocks,  debt,  real  estate,  etc.)  so  the 
participating  plan  can  satisfy  its  owm 
annual  reporting  obligations.  These 
notifications  must  be  made  within  the 
same  time  period  for  transmitting 
information  already  required  under  the 


existing  rules  (i.e.,  120  days  after  the 
close  of  the  plan  year  for  each 
participating  plan). 

The  impact  of  these  proposed  changes 
witli  respect  to  CCTs  and  PSAs  and 
plans  which  participate  in  these  entities 
has  been  estimated  and  included  in  the 
total  estimated  burden  for  this  ICR 
under  PRA  95.  The  total  additional 
burden  imposed  by  standardization  of 
reporting  and  modification  of  the 
certification  requirement  for  CCTs  and 
PSAs  is  estimated  at  2,725  hours  per 
year.  This  includes  only  a  nominal 
adjustment  for  the  change  in  the 
certification  requirement.  The 
Department  believes  that  the 
certification  will  be  based  on  a  decision 
made  once  per  year  for  each  CCT  or 
PSA.  CCTs  or  PSAs  that  file  as  a  DFE 
are  under  current  rules  required  to 
certify  esseniially  the  same  substantive 
information  as  would  be  required  under 
the-new  DFE  rules.  The  requirement  to 
certify  that  the  entity  is  filing  as  a  DFE 
within  120  days  after  the  end  of  the 
participating  plans  year-ends  should  be 
a  brief  statement  that  should  not  impose 
any  measurable  burden  in  addition  to 
that  resulting  from  the  current 
requirements.  In  the  case  of  CCTs  and 
PSAs  that  do  not  file  as  a  DFE.  the 
entities  under  current  rules  already 
must  certify  various  substantive 
information  to  their  participating  plans 
within  120  days  after  the  plans'  year- 
ends.  Adding  to  the  certification  a  brief 
statement  that  the  entity  is  not  filing  as 
a  DFE  should  not  impose  any 
mcTasurable  burden  in  addition  to  that 
resulting  from  the  current  requirements. 
In  this  regard,  the  Department 
anticipates  that  the  requirement  to 
certify  information  sufficient  to  enable 
the  participating  plans'  to  report 
beginning  and  end  of  year  values  for 
their  interests  in  the  underlying  assets 
of  such  CCTs  or  PSAs  should  not  be  a 
burden  inasmuch  as  plans  participating 
in  CCTs  and  PSAs  already  are  required 
to  report  the  current  value  of  their  units 
of  participation  in  CCTs  and  PSAs  as  of 
the  beginning  and  end  of  the  plan  year. 
The  proposed  rulemaking  would  also 
explicitly  require  an  information 
collection  item  in  §§2520.103-1(0. 
2520.103-2(c).  2520.103-9(d)  and 
2520.103-12(11  for  entities  filing 
electronically  by  requiring  that  such 
entities  maintain  an  original  copy  of  the 
filing  with  all  required  signatures  as 
part  of  the  entity's  records.  The 
Department  believes  that  no  additional 
burden  associated  with  such  record 
mfintenance  will  arise  inasmuch  as 
plans  and  direct  filers  routinely 
maintain  copies  of  all  such  filings  to 
satisfy  other  statutory  obligations. 
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Finally,  the  proposed  amendments  to 
§  2520.104b-10  may  add  a  burden  that  is 
associated  with  the  elimination  of  the 
Form  5500-R  filing.  Specifically,  such 
plans  will  be  required  to  provide  SARs 
on  an  annual  basis  and  may  not  use  the 
alternative  method  of  compliance 
currently  provided  in  §2520. 104b- 
10(b). 

Type  of  Review:  Revi^on  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

OMB  Number:  Currently  approved 
under  OMB  No.1210-0016:  A  new 
number  will  be  assigned  to  the  revised 
Form  5500  and  schedules  which  will  be 
published  on  the  form  and  schedules 
used  by  DOL.  IRS  and  PBGC. 
Title:  Form  5500  Series. 
Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Form  Number:  DOL/IRS/PBGC  Form 
5500  and  Schedules. 

Total  Respondents:  801,934. 
Total  Responses:  801,934. 
Frequency  of  Response:  Annually. 
Estimated  Time  per  Response, 
Estimated  Burden  Hours.  Total  Annual 
Burden:  PWBA  and  IRS  burden 
estimates  are  based  on  different 
estimation  methodologies  resulting  in 
total  burden  estimate  ranges  from  1.71 
miUion  burden  hours  (using  the  PWBA 
methodology)  to  8.46  miUion  burden 
hours  (using  the  IRS  methodology)  for 
preparing  the  Form  5500  Series  report 
and  sending  it  to  the  government.  See 
the  Notice  of  Proposed  Forms  Revisions 
published  in  the  Federal  Register  on 
September  3.  1997  (62  FR  46556)  for 
detailed  information  on  the  burden 
estimates. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  notice  of  proposed  rulemaking, 
when  finahzed.  will  be  subject  to  the 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et.  seq.)  and  will  be 
transmitted  to  Congress  and  the 
Comptroller  General  for  review. 

Unfunded  Mandates  Reform  Act 
For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12875,  this  notice  of  proposed 
rulemaking,  if  finalized,  would  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local  or 
tribal  governments,  and  would  not 
impose  an  aimual  burden  exceeding 
$100  million  on  the  private  sector. 

Statutory  Authority 

This  regulation  is  proposed  pursuant 
to  the  authority  in  sections  101,  103, 


104,  109. 110.  111.  504  and  505  of 
ERISA  and  under  Secretary  of  Labor's 
Order  No.  1-87,  52  FR  13139,  April  21, 
1987. 

List  of  Subjects  in  29  CFR  Part  2520 

Accountants.  Disclosure 
requirements.  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Pension  plans.  Pension  and  welfare 
plans.  Reporting  and  recordkeeping 
requirements,  and  Welfare  benefit  plans. 

For  the  reasons  set  out  in  the 
preamble.  Part  2520  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTING  AND 
DISCLOSURE 

1.  The  authority  citation  for  Part  2520 
continues  to  read  as  follows: 

Authority:  Sees.  101,  102,  103.  104   105 
109.  110.  111(b)(2).  111(c),  and  505,  Pub.  L. 
93-406.  88  Stat.  840-52  and  894  (29  U.S.C. 
1021-1025.  1029-31,  and  1135);  Secretary  of 
Labor's  Order  No.  27-74,  13-76,  1-87,  and 
Labor  Management  Services  AdminisUtition 
Order  2-6. 

Sections  2520.102-3,  2520.104b-l  and 
2520.104b-3  also  are  issued  under  sec. 
101(a),  (c)  and  (g)(4)  of  Pub.  L.  104-191, 
110  Stat.  1936,  1939,  1951  and  1955 
and,  sec.  603  of  Pub.  L.  104-204,  110 
Stat.  2935  (29  U.S.C.  1185  and  1191c). 

2.  Section  2520.103-1  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1),  the  first  sentence  of  (b)(2)(i), 
paragraphs,  (b)(4),  (c),  (d)  and  the  first 
sentence  of  paragraph  (e)  as  follows: 


§2520.103-1 
report 


Contents  of  the  annual 


(b)  Contents  of  the  annual  report  for 
plans  with  100  or  more  participants 
electing  the  limited  exemption  or 
alternative  method  of  compliance. 
Except  as  provided  in  paragraph  (d)  of 
this  section  and  in  §§  2520.103-2  and 
2520.104-44,  the  armual  report  of  an 
employee  benefit  plan  covering  100  or 
more  participants  at  the  beginning  of  the 
plan  year  which  elects  the  limited 
exemption  or  ahemative  method  of 
comphance  described  in  paragraph 
(a)(2)  of  this  section  shall  include: 

(1)  A  Form  5500  "Annual  Return/ 
Report  of  Employee  Benefit  Plan"  and 
any  statements  or  schedules  required  to 
be  attached  to  the  form,  completed  in 
accordance  with  the  instructions  for  the 
form,  including  Schedule  A  (Insurance 
hiformation).  Schedule  B  (Actuarial 
hiformaUon),  Schedule  C  (Service 
Provider  Information).  Schedule  D 
(Direct  Fifing  Entity/Participating  Plan 


Information),  Schedule  G  (Financial 
Transactions  Schedule),  Schedule  H 
(Fmancial  Information).  Schedule  R 
(Retirement  Plan  Information),  and  the 
other  financial  schedules  described  in 
§2520.103-10.  See  the  instructions  for 
this  form. 

(2)*   *   - 

(i)  A  statement  of  assets  and  liabilities 
at  current  value  presented  in 
comparative  form  for  the  beginning  and 
end  of  the  year.  *   *   * 
*        *        *        »        » 

(4)  In  the  case  of  a  plan,  some  or  all 
of  the  assets  of  which  are  held  in  a 
pooled  separate  account  maintained  by 
an  insurance  company,  or  a  common  or 
collective  trust  maintained  by  a  bank  or 
similar  institution,  a  copy  of  the  annual 
statement  of  assets  and  liabilities  of 
such  account  or  trust  for  the  fiscal  year 
of  the  account  or  trust  which  ends  with 
or  within  the  plan  year  for  which  the 
annual  report  is  made  as  required  to  be 
furnished  to  the  administrator  by  such 
account  or  trust  under  §  2520.103-5(c). 
Although  the  statement  of  assets  and 
Uabifities  referred  to  in  §  2520.103-5(c) 
shall  be  considered  part  of  the  plan's 
annual  report,  such  statement  of  assets 
and  liabilities  need  not  be  filed  with  the 
plan's  annual  report.  See  §§  2520.103-3 
and  2520.103-4  for  the  reporting 
requirements  for  plans  some  or  all  of  the 
assets  of  which  are  held  in  a  pooled 
separate  account  maintained  by  an 
insurance  company,  or  a  common  or 
collective  trust  maintained  by  a  bank  or 
similar  institution. 
***** 

(c)  Contents  of  the  annual  report  for 
plans  with  fewer  than  100  participants. 
Except  as  provided  in  paragraph  (d)  of 
this  section  and  in  §§  2520.104-43  and 
2520.104a-6,  the  armual  report  of  an 
employee  benefit  plan  which  covers 
fewer  than  100  participants  at  the 
beginning  of  the  plan  year  shall  include 
a  Form  5500  "Annual  Return/Report  of 
Employee  Benefit  Plan"  and  any 
statements  or  schedules  required  to  be 
attached  to  the  form,  completed  in 
accordance  with  the  instructions  for  the 
form,  including  Schedule  A  (Insurance 
hiformation).  Schedule  B  (Actuarial 
Information),  Schedule  D  (Direct  Filing 
Entity/Participating  Plan  Information), 
Schedule  I  (Financial  Information — 
Small  Plan),  and  Schedule  R 
(Retirement  Plan  Information). 

(d)  Special  rule.  If  a  plan  has  between 
80  and  120  participants  (inclusive)  as  of 
the  beginning  of  the  plan  year,  the  plan 
administrator  may  elect  to  file  the  same 
category  of  annual  report  (i.e.,  the 
annual  report  for  plans  with  100  or 
more  participants  under  paragraph  (b)  of 
this  section  or  the  annual  report  for 


§2520.103-1 


§2520.103-2 
for  a  group  ii 
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plans  with  fewer  than  100  participants 
under  paragraph  (c)  of  this  section)  that 
it  filed  for  the  previous  plan  year, 
(e)  Plans  which  participate  in  a 
master  trust.  The  plan  administrator  of 
a  plan  which  participates  in  a  master 
trust  shall  file  an  annual  report  on  Form 
S500  in  accordance  with  the 
instructions  for  the  form  relating  to 
master  trusts.  *  *   * 

3.  Section  2520.103-1  is  further 
amended  by  adding  a  new  paragraph  (f) 
as  follows: 

§  2520. 1 03-1     [Amended] 

***** 

(0  Electronic  filing.  The  Form  5500 
"Annual  Return/Report  of  Employee 
Benefit  Plan"  may  be  filed  electronically 
or  through  other  media  in  accordance 
with  the  instructions  accompanying  the 
form,  provided  the  plan  administrator 
maintains  an  original  copy,  with  all 
required  signatures,  as  part  of  the  plan's 
records. 

4.  Section  2520.103-2  is  amended  by 
revising  paragraph  (b)(1).  the  first 
sentence  of  (b)(2)(i)  and  paragraph  (b)(4) 
as  follows: 

§  2520. 1 03-2    Contents  of  the  annual  report 
for  a  group  insurance  arrangement 

»         *         *         »         • 

(b)*  *  * 

(1)  A  Form  5500  "Annual  Return/ 
Report  of  Employee  Benefit  Plan"  and 
any  statements  or  schedules  required  to 
be  attached  to  the  form,  completed  in 
accordance  with  the  instructions  for  the 
form,  including  Schedule  A  (Insurance 
Information),  Schedule  C  (Service 
Provider  Information),  Schedule  D 
(Direct  Filing  Entity/Participating  Plan 
Information),  Schedule  G  (Financial 
Transactions  Schedule),  Schedule  H 
(Financial  Information),  and  the  other 
financial  schedules  described  in 
§2520.103-10. 

(2)  *    *   * 

(i)  A  statement  of  all  trust  assets  and 
liabilities  at  current  value  presented  in 
comparative  form  for  the  beginning  and 
end  of  the  year.  *  *   * 
***** 

(b)(4)  In  the  case  of  a  Form  5500 
annual  report  filed  under  this  section 
for  a  group  insurance  arrangement  some 
or  all  of  the  assets  of  which  are  held  in 
a  pooled  separate  account  maintained 
by  an  insurance  carrier,  or  a  common  or 
collective  trust  maintained  by  a  bank, 
trust  company  or  similar  institution,  a 
copy  of  the  annual  statement  of  assets 
and  liabilities  of  such  account  or  trust 
for  the  fiscal  year  of  the  account  or  trust 
which  ends  with  or  within  the  plan  year 
for  which  the  annual  report  is  made  as 
required  to  be  furnished  by  such 
account  or  trust  under  §  2520.103-5(c). 


Although  the  statement  of  assets  and 
liabilities  referred  to  in  §  2520.103-5(c) 
shall  be  considered  part  of  the  group 
insurance  arrangement's  annual  report, 
such  statement  of  assets  and  liabilities 
need  not  be  filed  with  its  annual  report. 
See  §§  2520.103-3  and  2520.103-4  for 
the  reporting  requirements  for  plans 
some  or  all  of  the  assets  of  which  are 
held  in  a  pooled  separate  account 
maintained  by  an  insurance  company, 
or  a  common  or  collective  trust 
maintained  by  a  bank  or  similar 
institution,  and  see  §  2520.104-43(b)(2) 
for  when  the  terms  "group  insurance 
arrangement"  and  "trust"  shall  be, 
respectively,  used  in  place  of  the  terms 
"plan"  and  "plan  administrator." 
***** 

5.  Section  2520.103-2  is  further 
amended  by  adding  a  new  paragraph  (c) 
as  follows: 

§2520.103-2    [Amended] 

***** 

(c)  Electronic  filing.  The  Form  5500 
"Annual  Return/Report  of  Employee 
Benefit  Plan"  may  be  filed  electronically 
or  through  other  media  in  accordance 
with  the  instructions  accompanying  the 
form,  provided  the  trust  maintains  an 
original  copy,  with  all  required 
signatures,  as  part  of  the  trust's  records. 

6.  Section  2520.103-3  is  amended  by 
revising  paragraphs  (a)  and  (c)  as 
follows: 

§  2520. 1 03-3    Exemption  from  certain 
annual  reporting  requirements  for  assets 
held  in  a  common  or  collective  trust 

(a)  General.  Under  the  authority  of 
sections  103(b)(3)(G),  103(b)(4), 
104(a)(2)(B),  104(a)(3),  and  110  of  the 
Act,  a  plan  whose  assets  are  held  in 
whole  or  in  part  in  a  common  or 
collective  trust  maintained  by  a  bank, 
trust  company,  or  similar  institution 
which  meets  the  requirements  of 
paragraph  (b)  of  this  section  shall 
include  as  part  of  the  annual  report  to 
be  filed  under  §§  2520.104a-5  or 
2520.104a-6  the  information  described 
in  paragraph  (c)  of  this  section.  Such 
plan  is  not  required  to  include  in  its 
annual  report  information  concerning 
the  individual  transactions  of  the 
common  or  collective  trust.  This 
exemption  has  no  application  to  assets 
not  held  in  such  trusts. 
***** 

(c)  Contents.  (1)  A  plan  which  meets 
the  requirements  of  paragraph  (b)  of  this 
section,  and  which  invests  in  a  common 
or  collective  trust  that  files  a  Form  5500 
report  in  accordance  with  §  2520.103-9, 
shall  include  in  its  annual  report: 
information  required  by  the  instructions 
to  Schedule  H  (Financial  Information) 
about  the  current  value  of  and  net 


investment  gain  or  loss  relating  to  the 
units  of  participation  in  the  common  or 
collective  trust  held  by  the  plan; 
identifying  information  about  the 
common  or  collective  trust  including  its 
name,  employer  identification  number, 
and  any  other  information  required  by 
the  instructions  to  the  Schedule  D 
(Direct  Filing  Entity/Participating  Plan 
Information);  and  such  other 
information  as  is  required  in  the 
separate  statements  and  schedules  of  the 
annual  report  about  the  value  of  the 
plan's  units  of  participation  in  the 
common  or  collective  trust  and 
transactions  involving  the  acquisition 
and  disposition  by  the  plan  of  units  of 
participation  in  the  common  or 
collective  trust. 

(2)  A  plan  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section,  and  which  invests  in  a  common 
or  collective  trust  that  does  not  file  a 
Form  5500  report  in  accordance  with 
§  2520.103-9,  shall  include  in  its  annual 
report:  information  required  by  the 
instructions  to  Schedule  H  (Financial 
Information)  about  the  current  value  of 
the  plan's  allocable  portion  of  the 
underlying  assets  and  liabilities  of  the 
common  or  collective  trust  and  the  net 
investment  gain  or  loss  relating  to  the 
units  of  participation  in  the  common  or 
collective  trust  held  by  the  plan; 
identifying  information  about  the 
common  or  collective  trust  including  its 
name,  employer  identification  number, 
and  any  other  information  required  by 
th^  instructions  to  the  Schedule  D 
(Direct  Filing  Entity/Participating  Plan 
Information);  and  such  other 
information  as  is  required  in  the 
separate  statements  and  schedules  of  the 
annual  report  about  the  value  of  the 
pl^'s  units  of  participation  in  the 
common  or  collective  trust  and 
transactions  involving  the  acquisition 
and  disposition  by  the  plan  of  units  of 
participation  in  the  common  or 
collective  trust. 

7.  Section  2520.103-4  is  amended  by 
revising  paragraphs  (a)  and  (c)  as 
follows: 

§  2520. 1 03-4    Exemption  from  certain 
annual  reporting  requirements  for  assets 
held  in  an  insurance  company  pooled 
separate  account 

(a)  General.  Under  the  authority  of 
sections  103(b)(3)(G),  103(b)(4), 
104(a)(2)(B),  104(a)(3).  and  110  of  the 
Act,  a  plan  whose  assets  are  held  in 
whole  or  in  part  in  a  pooled  separate 
account  of  an  insurance  carrier  which 
meets  the  requirements  of  paragraph  (b) 
of  this  section  shall  include  as  part  of 
the  annual  report  to  be  filed  under 
§  2520.104a-5  or  §  2520.104a-6  the 
information  described  in  paragraph  (c) 
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of  this  section.  Such  plan  is  not  required 
to  include  in  its  annual  report 
information  concerning  the  individual 
transactions  of  the  pooled  separate 
account.  This  exemption  has  no 
application  to  assets  not  held  in  such  a 
pooled  separate  account. 
***** 

(c)  Contents.  (1)  A  plan  which  meets 
the  requirements  of  paragraph  (b)  of  this 
section,  and  which  invests  in  a  pooled 
separate  account  that  files  a  Form  5500 
report  in  accordance  with  §  2520.103-9, 
shall  include  in  its  annual  report: 
information  required  by  the  instructions 
to  Schedule  H  (Financial  Information) 
about  the  current  value  of,  and  net 
investment  gain  or  loss  relating  to,  the 
units  of  participation  in  the  pooled 
separate  account  held  by  the  plan; 
identifying  information  about  the 
pooled  separate  account  including  its 
name,  employer  identification  number, 
and  any  other  information  required  by 
the  instructions  to  the  Schedule  D 
(Direct  Filing  Entity/Participating  Plan 
Information);  and  such  other 
information  as  is  required  in  the 
separate  statements  and  schedules  of  the 
annual  report  about  the  value  of  the 
plan's  units  of  participation  in  the 
pooled  separate  accounts  and 
transactions  involving  the  acquisition 
and  disposition  by  the  plan  of  units  of 
participation  in  the  pooled  separate 
account. 

(2)  A  plan  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section,  and  which  invests  in  a  pooled 
separate  account  that  does  not  file  a 
Form  5500  report  in  accordance  with 
§  2520.103-9,  shall  include  in  its  annual 
report:  information  required  by  the 
instructions  to  Schedule  H  (Financial 
Information)  about  the  current  value  of 
the  plan's  allocable  portion  of  the 
underlying  assets  and  liabilities  of  the 
pooled  separate  account  and  the  net 
investment  gain  or  loss  relating  to  the 
units  of  participation  in  the  pooled 
separate  account  held  by  the  plan; 
identifying  information  about  the 
pooled  separate  account  including  its 
name,  employer  identification  number, 
and  any  other  information  required  by 
the  instructions  to  the  Schedule  D 
(Direct  Filing  Entity/Participating  Plan 
Information);  and  such  other 
information  as  is  required  in  the 
separate  statements  and  schedules  of  the 
annual  report  about  the  value  of  the 
plan's  units  of  participation  in  the 
pooled  separate  account  and 
transactions  involving  the  acquisition 
and  disposition  by  the  plan  of  units  of 
participation  in  the  pooled  separate 
account. 


8.  Section  2520.103-5  is  amended  by 
redesignating  paragraph  (c)(l)(iii)  as 
paragraph  (c)(l)(iv),  redesignating 
paragraph  (c)(2)(iii)  as  (c)(2)(iv), 
redesignating  paragraph  (c)(2)(ii)  as 
paragraph  (c)(2)(iii),  revising  paragraphs 
(c)(l)(ii)  and  (c)(2)(i)  and  adding  new 
paragraphs  (c)(l)(iii),  and  (c)(2)(ii)  as 
follows: 

§  2520.103-S    Transmittal  and  certification 
of  information  to  plan  administrator  for 
annual  reporting  purposes. 

***** 

(c)  *  *  * 

(D*  *  * 

(ii)  Holds  assets  of  a  plan  in  a  pooled 
separate  account  and  files  the  Form 
5500  report  pursuant  to  §  2520.103-9  for 
a  plan  year — 

(A)  A  copy  of  the  annual  statement  of 
assets  and  liabilities  of  the  separate 
account  for  the  fiscal  year  of  such 
account  ending  with  or  within  the  plan 
year  for  which  the  participating  plan's 
annual  report  is  made. 

(B)  A  statement  of  the  value  of  the 
plan's  units  of  participation  in  the 
separate  account, 

(C)  The  EIN  of  the  separate  account, 
entity  number  required  for  purposes  of 
completing  the  Form  5500,  and  any 
other  identifying  number  assigned  by 
the  insurance  carrier  to  the  separate 
account, 

(D)  A  statement  that  a  filing  pursuant 
to  §  2520.103-9(c)  will  be  made  for  the 
separate  account  (for  its  fiscal  year 
ending  with  or  within  the  participating 
plan's  plan  year)  on  or  before  the  date 
upon  which  such  plan's  annual  report  is 
required  to  be  filed  in  accordance  with 
§§  2520.1043-5  or  2520.104a-6,  and 

(E)  Upon  request  of  the  plan 
administrator,  any  other  information 
that  can  be  obtained  from  the  ordinary 
business  records  of  the  insurance  carrier 
and  that  is  needed  by  the  plan 
administrator  to  comply  with  the 
requirements  of  section  104(a)(1)(A)  of 
the  Act  and  §  2520.104a-5  or 
§2520.104a-6. 

(iii)  Holds  assets  of  a  plan  in  a  pooled 
separate  account  and  does  not  file  the 
Form  5500  report  pursuant  to 
§  2520.103-9,  for  a  plan  year— 

(A)  A  copy  of  the  annual  statement  of 
assets  and  liabilities  of  the  separate 
account  for  the  fiscal  year  of  such 
account  that  ends  with  or  within  the 
plan  year  for  which  the  annual  report  is 
made, 

(B)  A  statement  of  the  value  of  the 
plan's  units  of  participation  in  the 
separate  account, 

(C)  The  EIN  of  the  separate  account 
and  any  other  identifying  number 
assigned  by  the  insurance  carrier  to  the 
separate  account, 


(D)  A  statement  that  a  filing  pursuant 
to  §  2520.103-9(c)  will  not  be  made  for 
the  separate  account  for  its  fiscal  year 
ending  with  or  within  the  participating 
plan's  plan  year,  and 

(E)  Upon  request  of  the  plan 
administrator,  any  other  information 
that  can  be  obtained  from  the  ordinary 
business  records  of  the  insurance  carrier 
and  that  is  needed  by  the  plan 
administrator  to  comply  with  the 
requirements  of  section  104(a)(1)(A)  of 
the  Act  and  §  2520.104a-5  or 
§2520.104a-6. 

***** 

(2)  *  •  * 

(i)  In  a  common  or  collective  trust  that 
files  the  Form  5500  report  pursuant  to 
§  2520.103-9,  for  a  plan  year— 

(A)  A  copy  of  the  annual  statement  of 
assets  and  liabilities  of  the  common  or 
collective  trust  for  the  fiscal  year  of  such 
trust  ending  with  or  within  the  plan 
year  for  which  the  participating  plan's 
annual  report  is  made, 

(B)  A  statement  of  the  value  of  the 
plan's  units  of  participation  in  the 
common  or  collective  trust, 

(C)  The  EIN  of  the  common  or 
collective  trust,  entity  number  assigned 
for  purposes  of  completing  the  Form 
5500,  any  other  identifying  number 
assigned  by  the  bank,  trust  company,  or 
other  institution  to  the  common  or 
collective  trust, 

(D)  A  statement  that  a  filing  pursuant 
to  §  2520.103-9(c)  will  be  made  for  the 
common  or  collective  trust  (for  its  fiscal 
year  ending  with  or  within  the 
participating  plan's  plan  year)  on  or 
before  the  date  upon  which  the  annual 
report  for  such  plan  is  required  to  be 
filed  in  accordance  with  §§  2520.104a-5 
or  2520.104a-6,  and 

(E)  Upon  request  of  the  plan 
administrator,  any  other  information 
that  can  be  obtained  from  the  ordinary 
business  records  of  the  bank,  trust 
company  or  similar  institution  and  that 
is  needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  section 
104(a)(1)(A)  ofthe  Act  and 
§§2520.104a-5  or  2520.104a-6. 

(ii)  In  a  common  or  collective  trust 
that  does  not  file  the  Form  5500 
"Annual  Return/Report  of  Employee 
Benefit  Plan",  pursuant  to  §  2520.103-9, 
for  a  plan  year — 

(A)  A  copy  of  the  annual  statement  of 
assets  and  liabilities  of  the  common  or 
collective  trust  for  the  fiscal  year  of  such 
account  that  ends  with  or  within  the 
plan  year  for  which  the  annual  report  is 
made, 

(B)  A  statement  ofthe  value  of  the 
plan's  units  of  participation  in  the 
common  or  collective  trust, 

(C)  The  EIN  of  the  common  or 
collective  trust,  and  any  other 
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identifying  number  assigned  by  bank, 
trust  company  or  similar  institution  to 
the  common  or  collective  trust, 

(D)  A  statement  that  a  filing  pursuant 
to  §  2520.103-9(c)  will  not  be  made  for 
the  common  or  collective  trust  for  its 
fiscal  year  ending  with  or  within  the 
participating  plan's  plan  year,  and 

(E)  Upon  request  of  the  plan 
administrator,  any  other  information 
that  can  be  obtained  from  the  ordinary 
business  records  of  the  bank,  trust 
company  or  similar  institution  and  that 
is  needed  by  the  plan  administrator  to 
comply  with  the  requirements  of  section 
104(a)(1)(A)  of  the  Act  and 

§§  2520.104a-5  or  2520.104a-6. 
***** 

9.  Section  2520.103-6  is  amended  by 
revising  paragraphs  (a)  and  (bj(l)(ii), 
and  adding  paragraph  (f)  as  follows: 

§  2520.103-6    Definition  of  reportable 
transaction  for  Annual  Return/Report 

(a)  General.  For  purposes  of  preparing 
the  schedule  of  reportable  transactions 
described  in  §  2520.103-10(b)(6),  and 
subject  to  the  exceptions  provided  in 

§§  2520.103-3,  2520.103-4  and 
2520.103-12,  with  respect  to  individual 
transactions  by  a  common  or  collective 
trust,  pooled  separate  account,  or  a  103- 
12  investment  entity,  a  reportable 
transaction  includes  any  transaction  or 
series  of  transactions  described  in 
paragraph  (c)  of  this  section. 

(b)  *   *  * 

(ii)  With  respect  to  schedules  of 
reportable  transactions  for  the  initial 
plan  year  of  a  plan,  the  term  "current 
value"  shall  mean  the  current  value,  as 
defined  in  section  3(26)  of  the  Act,  of 
plan  assets  at  the  end  of  a  plan's  initial 
plan  year. 
***** 

(0  Special  rule  for  certain  participant- 
directed  transactions.  Participant  or 
beneficiary  directed  transactions  under 
an  individual  account  plan  shall  not  be 
taken  into  account  under  paragraph 
(c)(1)  of  this  section  for  purposes  of 
preparing  the  schedule  of  reportable 
transactions  described  in  this  section. 
For  purposes  of  this  section  only,  a 
transaction  will  be  considered  directed 
by  a  participant  or  beneficiary  only  to 
the  extent  that  such  individual,  in  fact, 
affirmatively  authorized  the  investment 
of  the  asset  allocated  to  his  or  her 
account. 

10.  Section  2520.103-9  is  revised  as 
follows: 

§2520.103-9    Direct  filing  for  bank  or 
Insurance  carrier  trusts  and  accounts. 

(a)  General.  Under  the  authority  of 
sections  103(b)(4),  104(a)(3),  110  and 
505  of  the  Act,  an  employee  benefit 


plan,  some  or  all  of  the  assets  of  which 
are  held  in  a  common  or  collective  trust 
or  a  pooled  separate  account  described 
in  section  103(b)(3)(G)  of  the  Act  and 
§§2520.103-3  and  2520.103-4,  is 
relieved  from  including  in  its  annual 
report  information  about  the  current 
value  of  the  plan's  allocable  portion  of 
assets  and  liabilities  of  the  common  or 
collective  trust  or  pooled  separate 
account  and  information  concerning  the 
individual  transactions  of  the  common 
or  collective  trust  or  pooled  separate 
account,  provided  that  the  plan  meets 
the  requirements  of  paragraph  (b)  of  this 
section,  and,  provided  further,  that  the 
bank  or  insurance  carrier  which  holds 
the  plan's  assets  meets  the  requirements 
of  paragraph  (c)  of  this  section. 

(b)  Application.  A  plan  whose  assets 
are  held  in  a  common  or  collective  trust 
or  a  pooled  separate  account  described 
in  section  103(b)(3)(G)  of  the  Act  and 
§§2520.103-3  and  2520.103-4, 
provided  the  plan  administrator,  on  or 
before  the  end  of  the  plan  year,  provides 
the  bank  or  insurance  carrier  which 
maintains  the  common  or  collective 
trust  or  pooled  separate  account  with 
the  plan  number,  and  name  and  EIN  of 
the  plan  sponsor  as  it  will  be  indicated 
on  the  plan's  annual  report. 

(c)  Separate  filing  by  common  or 
collective  trusts  and  pooled  separate 
accounts.  The  bank  or  insurance  carrier 
which  maintains  the  common  or 
collective  trust  or  pooled  separate 
account  in  which  assets  of  the  plan  are 
held  shall  file,  in  accordance  with  the 
instructions  for  the  form,  a  completed 
Form  5500  "Annual  Return/Report  of 
Employee  Benefit  Plan"  and  any 
statements  or  schedules  required  to  be 
attached  to  the  form  for  the  common  or 
collective  trust  or  pooled  separate 
account,  including  Schedule  D  (Direct 
Filing  Entity/Participating  Plan 
Information)  and  Schedule  H  (Financial 
Information).  See  the  instructions  for 
this  form.  The  information  reported 
shall  be  for  the  fiscal  year  of  such  trust 
or  account  ending  with  or  within  the 
plan  year  for  which  the  annual  report  of 
the  plan  is  made. 

(d)  Method  of  filing.  The  Form  5500 
"Annual  Return/Report  of  Employee 
Benefit  Plan"  may  be  filed  electronically 
or  through  other  media  in  accordance 
with  the  instructions  accompanying  the 
form,  provided  the  common  or 
collective  trust  or  pooled  separate 
account  maintains  an  original  copy, 
with  all  required  signatures,  as  part  of 
its  records. 

11.  Section  2520.103-10  is  revised  to 
read  as  follows: 


§  2520. 1 03-1 0    Annual  report  financial 
scitedules. 

(a)  General.  The  administrator  of  a 
plan  filing  an  annual  report  pursuant  to 
§  2520.103-l(a)(2)  or  the  report  for  a 
group  insurance  arrangement  pursuant 
to  §  2520.103-2  shall,  as  provided  in  the 
instructions  to  the  Form  5500  "Annual 
Return/Report  of  Employee  Benefit 
Plan,"  include  as  part  of  the  annual 
report  the  separate  financial  schedules 
described  in  paragraph  (b)  of  this 
section. 

(b)  Schedules.  (1)  Assets  held  for 
investment,  (i)  A  schedule  of  all  assets 
held  for  investment  purposes  at  the  end 
of  the  plan  year  (see  §  2520.103-11) 
with  assets  aggregated  and  identified  by: 

(A)  Identity  of  issue,  borrower,  issuer 
or  similar  party; 

(B)  Description  of  investment 
including  maturity  date,  rate  of  interest, 
coyateral,  par  or  maturity  value; 

(C)  Cost;  and 

(D)  Current  value,  and,  in  the  case  of 
a  loan,  the  payment  schedule  (e.g.,  fully 
amortized,  partly  amortized  with  a  final 
lump  sum  payment). 

(ii)  In  the  case  of  assets  or  investment 
interests  of  two  or  more  plans 
maintained  in  one  trust,  all  entries  on 
the  schedule  of  assets  held  for 
investment  purposes  that  relate  to  the 
trust  shall  be  completed  by  including 
the  plan's  allocable  portion  of  the  trust. 

(^)  Assets  acquired  and  disposed 
within  the  plan  year,  (i)  A  schedule  of 
all  assets  acquired  and  disposed  of 
within  the  plan  year  (see  §  2520.103-11) 
with  assets  aggregated  and  identified  by: 

(A)  Identity  of  issue,  borrower,  issuer 
or  similar  party; 

(B)  Descriptions  of  investment 
including  maturity  date,  rate  of  interest, 
collateral,  par  or  maturity  value; 

(C)  Cost  of  acquisitions;  and 

(D)  Proceeds  of  dispositions. 

(ii)  In  the  case  of  assets  or  investment 
intorests  of  two  or  more  plans  are 
maintained  in  one  trust,  all  entries  on 
the  schedule  of  assets  held  for 
investment  purposes  that  relate  to  the 
trust  shall  be  completed  by  including 
the  plan's  allocable  portion  of  the  trust. 

(1)  Party  in  interest  transactions.  A 
schedule  of  each  transaction  involving  a 
person  known  to  be  a  party  in  interest 
except  do  not  include: 

(i)  A  transaction  to  which  a  statutory 
exemption  under  part  4  of  title  I  applies; 

(ii)  A  transaction  to  which  an 
administrative  exemption  under  section 
408(a)  of  the  Act  applies;  or 

(iii)  A  transaction  to  which  the 
exemptions  of  section  4975(c)  or 
4975(d)  of  the  Internal  Revenue  Code 
(Title  26  of  the  United  States  Code), 
applies. 

l4)  Obligations  in  default.  A  schedule 
of  all  loans  or  fixed  income  obligations 
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which  were  in  default  as  of  the  end  of 
the  plan  year  or  were  classified  during 
the  year  as  uncollectible. 

(5)  Leases  in  default.  A  schedule  of  all 
leases  which  were  in  default  or  were 
classified  during  the  year  as 
uncollectible. 

(6)  Reportable  transactions.  A 
schedule  of  all  reportable  transactions 
as  defined  in  §  2520.103-6. 

(c)  Format  requirements  for  certain 
schedules.  (1)  There  is  no  specific 
format  requirement  for  the  schedules 
described  in  paragraphs  (b)(1),  (b)(2)  or 
(b)(6)  of  this  section  provided  such 
schedules  are  filed  with  the  required 
information  using  the  same  size  paper 
as  the  Form  5500. 

(2)  Except  as  provided  in  paragraph 
(c)(1)  of  this  section,  such  paragraph 
shall  not  apply  to  the  Form  5500  and 
the  statements  and  schedules  required 
to  be  filed  with  such  form. 

12.  Section  2520.103-11  is  amended 
by  revising  paragraph  (a)  and  adding 
paragraphs  (d)  as  follows: 

§  2520.103-11    Assets  held  for  investment 
purposes. 

(a)  General.  For  purposes  of  preparing 
the  schedule  of  assets  held  fob 
investment  purposes  described  in 
§2520.103-10(b)(l)  and  (2),  assets  held 
for  investment  purposes  include  those 
assets  described  in  paragraph  (b)  of  this 
section. 
***** 

(d)  Special  rule  for  certain 
participant-directed  transactions.  Cost 
information  may  be  omitted  from  the 
schedule  of  assets  held  for  investment, 
for  assets  described  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section, 
only  with  respect  to  participant  or 
beneficiary  directed  transactions  under 
an  individual  account  plan.  For 
purposes  of  this  section  only,  a 
transaction  will  be  considered  directed 
by  a  participant  or  beneficiary  only  to 
the  extent  that  such  individual,  in  fact, 
affirmatively  authorized  the  investment 
of  the  asset  allocated  to  his  or  her 
account. 

13.  Section  2520.103-12  is  amended 
by  revising  the  last  sentence  of 
paragraph  (a),  revising  paragraph  (b), 
and  also  adding  a  new  paragraph  (f)  as 
follows: 

§  2520. 1 03-1 2    Limited  exemption  and 
alternative  method  of  compliance  for  annual 
reporting  of  investments  in  certain  entities. 

(a)  *   *   *  The  information  described 
in  paragraph  (b),  however,  shall  be 
considered  as  part  of  the  annual  report 
for  purposes  of  the  requirements  of 
section  104(a)(1)  of  the  Act  and 
§§2520.104a-5  and  2520.104a-6. 

(b)  The  entity  described  in  paragraph 
(c)  of  this  section  shall  file,  in 


accordance  with  the  instructions  for  the 
form: 

(1)  A  Form  5500  "Annual  Return/ 
Report  of  Employee  Benefit  Plan"  and 
any  statements  or  schedules  required  to 
be  attached  to  the  form  for  such  entity, 
completed  in  accordance  with  the 
instructions  for  the  form,  including 
Schedule  A  (Insurance  information). 
Schedule  C  (Service  Provider 
Information),  Schedule  D  (Direct  Filing 
Entity/Participating  Plan  Information), 
Schedule  G  (Financial  Transactions 
Schedule),  Schedule  H  (Financial 
Information),  and  the  financial 
schedules  described  in  §  2520.103- 
10(b)(1)  and  (b)(2).  See  the  instructions 
for  this  form.  The  information  reported 
shall  be  for  the  fiscal  year  of  such  entity 
ending  with  or  within  the  plan  year  for 
which  the  annual  report  of  the  plan  is 
made. 

(2)  A  report  of  an  independent 
qualified  public  accountant,  regarding 
the  financial  statements  and  schedules 
described  in  paragraph  (b)(1)  of  this 
section  which  meets  the  requirements  of 
§2520.103-l(b). 

(c)  *   *    * 

***** 

(fl  Method  of  filing.  The  Form  5500 
"Annual  Return/Report  of  Employee 
Benefit  Plan"  may  be  filed  electronically 
or  through  other  media  in  accordance 
with  the  instructions  accompanying  the 
form  provided  the  entity  described  in 
paragraph  (c)  of  this  section  maintains 
an  original  copy,  with  all  required 
signatures,  as  part  of  its  records. 

14.  Section  2520.104-21  is  amended 
by  revising  paragraphs  (b)(3)  and  (d)  as 
follows. 

§  2520.104-21     Limited  exemption  for 
certain  group  insurance  arrangements. 

***** 

(b)  *   *  * 

(2)  *    •    * 

(3)  Uses  a  trust  (or  other  entity  such 
as  a  trade  association)  as  the  holder  of 
the  insurance  contracts  and  uses  a  trust 
as  the  conduit  for  payment  of  premiums 
to  the  insurance  company. 
***** 

(d)  Examples.  (1)  A  welfare  plan  has 
25  participants  at  the  beginning  of  the 
plan  year.  It  is  part  of  a  group  insurance 
arrangement  of  a  trade  association  and 
provides  benefits  to  employees  of  two  or 
more  unaffiliated  employers,  but  not  in 
connection  with  a  multiemployer  plan 
as  defined  in  the  Act.  Plan  benefits  are 
fully  insured  pursuant  to  insurance 
contracts  purchased  with  premium 
payments  derived  half  from  employee 
contributions  (which  the  employer 
forwards  within  three  months  of  receipt) 
and  half  from  the  general  assets  of  each 
participating  employer.  Refurfds  to  the 


plan  are  paid  to  participating  employees 
within  three  months  of  receipt  as 
provided  in  the  plan  and  as  described 
to  each  participant  upon  entering  the 
plan.  A  trust  acts  as  a  conduit  for 
payments,  receiving  premium  payments 
from  participating  employers  and 
paying  the  insurance  company.  The 
plan  appoints  the  trade  association  as  its 
plan  administrator.  The  association,  as 
plan  administrator,  provides  summary 
plan  descriptions  to  participants  and 
beneficiaries,  enlisting  the  help  of 
participating  employers  in  carrying  out 
this  distribution,  and  also  holds  the 
insurance  contracts.  The  plan 
administrator  also  makes  copies  of 
certain  plan  documents  available  to  the 
plan's  principal  office  and  such  other 
places  as  necessary  to  give  participants 
reasonable  access  to  them.  The  plan 
administrator  files  with  the  Secretary  an 
annual  report  covering  activities  of  the 
plan,  as  required  by  the  Act  and  such 
regulations  as  the  Secretary  may  issue. 
The  exemption  provided  by  this  section 
applies  because  the  conditions  of 
paragraph  (b)  have  been  satisfied. 

(2)  Assume  the  same  facts  as 
paragraph  (d)(1)  of  this  section  except 
that  the  premium  payments  for  the 
insurance  company  are  paid  from  the 
trust  through  an  independent  insurance 
brokerage  firm.  The  trade  association  is 
the  holder  of  the  insurance  contract. 
The  plan  appoints  an  officer  of  the 
participating  employer  as  the  plan  ^ 
administrator.  The  officer,  as  plan 
administrator,  performs  the  same 
reporting  and  disclosure  functions  as 
the  administrator  in  paragraph  (d)(1)  of 
this  section,  enlisting  the  help  of  the 
association  in  providing  summary  plan 
descriptions  and  necessary  information. 
The  exemption  provided  by  this  section 
applies. 

(3)  The  facts  are  the  same  as 
paragraph  (d)(1),  except  the  welfare  plan 
has  125  participants  at  the  beginning  of 
the  plan  year.  The  exemption  provided 
by  this  section  does  not  apply  because 
the  plan  had  100  or  more  participants  at 
the  beginning  of  the  plan  year.  See, 
however,  §2520.104-43. 

(4)  The  facts  are  the  same  as 
paragraph  (d)(2),  except  the  welfare  plan 
has  125  participants.  The  exemption 
provided  by  this  section  does  not  apply 
because  the  plan  had  100  or  more 
participants  at  the  beginning  of  the  plan 
year.  See,  however,  §  2520.104-43. 

15.  Section  2520.104-41  is  amended 
by  revising  paragraphs  (b)  and  (c)  as 
follows: 

§  2520.104-41  Simplified  annual  reporting 
requirements  for  plans  with  fewer  than  100 
participants. 


§2520.104-4 
reporting  ret 
insurance  ar 


$2520.104-4' 
alternative  m 
reporting  by 
insured  plan: 
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(b)  Application.  The  administrator  of 
an  employee  pension  or  welfare  benefit 
plan  which  covers  fewer  than  100 
participants  at  the  beginning  of  the  plan 
year  and  the  administrator  of  an 
employee  pension  or  welfare  benefit 
|Plan  described  in  §  2520. 103-1  (d)  may 
file  the  simplified  annual  report 
described  in  paragraph  (c)  of  this 
section  in  lieu  of  the  annual  report 
irequired  to  be  filed  pursuant  to  section 
:104(a)(l)(A)  of  the  Act  and  §2520. 104a- 
15. 

(c)  Contents.  The  administrator  of  an 
employee  pension  or  welfare  benefit 
Iplan  described  in  paragraph  (b)  of  this 
Isection  shall  file,  in  accordance  with  the 
;instructions  for  the  form,  a  completed 
Form  5500  "Annual  Return/Report  of 
!Employee  Benefit  Plan"  and  any 
statements  or  schedules  required  to  be 
attached  to  the  form,  including 
Schedule  A  (Insurance  information), 
Schedule  B  (Actuarial  Information), 
Schedule  D  (Direct  Fihng  Entity/ 
Participating  Plan  Information), 
Schedule  I  (Financial  Information — 
Small  Plan),  and  Schedule  R 
(Retirement  Plan  Information).  See  the 
instructions  for  this  form. 

16.  Section  2520.104-43  is  amended 
by  revising  paragraphs  (b)(l)(ii)  and 
(b)(2)  as  follows: 

S  2520.1 04-43  Exemption  from  annual 
Sporting  requirement  for  certain  group 
Insurance  arrangements. 


jal  reporting 
ver  than  100 


(b)  •   •   * 

(1)  *   *   * 

(ii)  an  annual  report  containing  the 
items  set  forth  in  §  2520.103-2  has  been 
Bled  with  the  Secretary  of  Labor  in 
accordance  with  §§  2520.104a-6  by  the 
trust  or  other  entity  which  is  the  holder 
of  the  group  insurance  contracts  by 
Which  plan  benefits  are  provided. 
'    (2)  For  purposes  of  this  section,  the 
terms  "group  insurance  arrangement" 
and  "trust"  shall  be  used  in  place  of  the 
terms  "plan"  or  "plan  administrator,"  as 
applicable,  in  §§2520.103-3,  2520.103- 
4,  2520.103-6,  2520.103-6,  2520.103-9 
^d  2520.103-10. 
*>         «         *         »         * 

17.  Section  2520.104-44  is  amended 
by  revising  the  second  sentence  of 
'paragraph  (a)(2),  removing  the  word 
I -'and"  at  the  end  of  paragraph  (b)(l)(iii), 
substituting  a  semi-colon  for  the  period 
at  the  end  of  paragraph  (b)(2),  adding 
paragraph  (b)(3),  and  revising  paragraph 
,  (c)(1)  as  follows: 

9  2520.104-44    Limited  exemption  and 
aitemative  method  of  compliance  for  annual 
reporting  by  unfunded  plans  and  by  certain 
insured  plans. 

;  (a)  *   *   * 


(2)  *   *   *  An  employee  pension 
benefit  plan  which  meets  the 
requirements  of  paragraph  (b)(2)  or 
(b)(3)  of  this  section  is  not  required  to 
comply  with  the  annual  reporting 
requirements  described  in  paragraph  (c) 
of  this  section.  • 

(b)  *   •   * 

(3)  A  pension  plan  using  a  tax 
deferred  annuity  arrangement  under 
section  403(b)(1)  of  the  Internal  Revenue 
Code  (Title  26  of  the  United  States 
Code)  and/or  a  custodial  account  for 
regulated  investment  company  stock 
established  under  Code  section 
403(b)(7)  as  the  sole  funding  vehicle  for 
providing  pension  benefits. 

(c)  *   *   * 

(1)  Completing  certain  items  of  the 
annual  report  as  prescribed  by  the 
instructions  to  the  Form  5500  "Annual 
Return/Report  of  Employee  Benefit 
Plan"  and  accompanying  schedules; 
*        *         »        *        » 

18.  Section  2520.104-46  is  amended 
by  revising  paragraph  (d)(1)  as  follows: 

§  2520.104-46    Waiver  of  examination  and 
report  of  an  independent  qualified  public 
accountant  for  employee  benefit  plans  with 
fewer  than  100  participants. 

***** 

(d)  Limitations.  (1)  The  waiver 
described  in  this  section  does  not  affect 
the  obligation  of  the  plan  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
to  file  the  Form  5500  "Annual  Return/ 
Report  of  Employee  Benefit  Plan"  and 
all  applicable  financial  schedules  and 
statements  as  prescribed  by  the 
instructions  to  the  form.  See 

§  2520.104-41. 
***** 

19.  Section  2520.104b-10  is  amended 
as  follows. 

a.  In  the  first  sentence  of  paragraph 
(a),  the  phrase  "paragraphs  (b)  and  (g)" 
is  revised  to  read  "paragraph  (g)". 

b.  Remove  and  reserve  paragraph  (b). 

20.  Paragraph  (c)  introcluctory  text 
and  the  first  sentence  of  paragraph  (f)  of 
section  2520.104b-10  are  revised  as 
follows: 

§  2520. 1 04b-1 0    Summary  Annual  Report 

***** 

(c)  When  to  furnish.  Except  as 
otherwise  provided  in  this  paragraph 
(c),  the  summary  annual  report  required 
by  paragraph  (a)  of  this  section  shall  be 
furnished  within  nine  months  after  the 
close  of  the  plan  year. 
***** 

(f)  Furnishing  of  additional 
documents  to  participants  and 
beneficiaries.  A  plan  administrator  shall 
promptly  comply  with  any  request  by  a 
participant  or  beneficiary  for  additional 
documents  made  in  accordance  with  the 


procedures  or  rights  described  in 
paragraph  (d)  of  this  section. 

***** 

21.  Section  2520.104b-10  is  hirther 
amended  as  follows. 

a.  The  following  sentence  fi-om 
paragraph  (d)(3)  under  the  heading 
"Basic  Financial  Statement"  is  removed: 
[For  plans  filing  form  5500K,  omit 
separate  entries  for  employer 
contributions  and  employee 
contributions  and  insert  instead 
"contributions  by  the  employer  and 
employees  of  ($ )"). 

b.  In  paragraph  (d)(3),  the  list  under 
the  heading  "Your  Rights  to  Additional 
Information"  (after  the  introductory  text 
but  before  the  language  "To  obtain  a 
copy  of  the  full  annual  report  •   *   *") 
is  revised  to  read  as  follows: 
***** 

1.  an  accountant's  report; 

2.  financial  information  and 
information  on  payments  to  service 
providers; 

3.  assets  held  for  investment; 

4.  fiduciary  information,  including 
non-exempt  transactions  between  the 
plan  and  parties-in-interest  (that  is, 
persons  who  have  certain  relationships 
with  the  plan); 

5.  loans  or  other  obhgations  in  default 
or  classified  as  uncollectible; 

3.  leases  in  default; 

7.  transactions  in  excess  of  5  percent 
of  the  plan  assets; 

8.  insurance  information  including 
sales  commissions  paid  by  insurance 
carriers; 

v.  information  regarding  any  common 
or  collective  trusts,  pooled  separate 
accounts,  master  trusts  or  103-12 
investment  entities  in  which  the  plan 
participates,  and 

10.  actuarial  information  regarding 
the  funding  of  the  plan. 
***** 

C  In  paragraph  (d)(4),  the  list  under 
the  heading  "Your  Rights  to  Additional 
Information"  (after  the  introductory  text 
but  before  the  language  "To  obtain  a 
copy  of  the  full  annual  report  *   *   *") 
is  revised  as  follows: 
***** 

1.  an  accountant's  report; 

2.  financial  information  and 
information  on  payments  to  service 
providers; 

3.  assets  held  for  investment; 

4.  fiduciary  information,  including 
non-exempt  transactions  between  the 
plan  and  parties-in-interest  (that  is. 
persons  who  have  certain  relationships 
with  the  plan); 

5.  loans  or  other  obligations  in  default 
or  classified  as  uncollectible; 

6.  leases  in  default; 

7.  transactions  in  excess  of  5  percent 
of  the  plan  assets; 
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8.  insurance  information  including 
sales  commissions  paid  by  insurance 
carriers;  and 

9.  information  regarding  any  common 
or  collective  trusts,  pooled  separate 
accounts,  master  trusts  or  103-12 
investment  entities  in  which  the  plan 
participates. 
***** 

d.  The  last  sentence  of  both 
paragraphs  (d)(3)  and  (d)(4)  under  the 


heading  "Your  Rights  to  Additional 
Information"  are  revised  as  follows: 

"Requests  to  the  Department  should 
be  addressed  to:  Public  Disclosure 
Room,  Room  N5638,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C. 
20210." 


e.  The  last  sentence  of  tbe 
undesignated  paragraph  following 
paragraph  (e)(2)  is  removed. 

Signed  at  Washington,  DC,  this  4th  day  of 
December,  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary  for  Policy  Pension 
and  Welfare  Benefits  Administration,  U.S. 
Department  of  Labor. 
IFR  Doc.  98-32659  Filed  12-9-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttirs  list  has  no  legal 
Significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  10, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
iService 

Kiwrfruit  grown  in — 

California;  put)lished  11-10- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine. 

domestic: 

Mexican  fruit  fly,  etc.;  high- 
temperature  forced-air 
I       treatments  for  citrus  fruits; 
'       put)lished  12-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Jersey;  put)lished  11- 

10-98 
Texas;  published  11-10-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Universal  service — 
Universal  service 
administration;  wireless 
telecommunications 
providers'  concerns; 
put)lished  12-10-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
'      Doramectin;  published  12- 
10-98 
Gentamicin  sulfate 
Injection;  published  12- 
10-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
I  Boeing;  published  11-5-98 
I  Empresa  Brasileira  de 

Aeronautica  S.A.; 

published  11-25-98 


Eurocopter  Frarx:e; 
published  11-5-98 
Airworthiness  standards: 
Special  conditions— 
Raytheon  Aircraft  Co. 
model  300C  airplane; 
published  11-10-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes  and  estate  and 
gift  taxes: 

Charitable  remainder  trusts 
and  special  valuation 
rules  for  transfers  of 
interests  in  trusts; 
guidance;  published  12- 
10-98 
Income  taxes: 
Qualified  long-term  care 
insurance  contracts; 
consumer  protection; 
published  12-10-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Organic  Foods  Production  Act: 
National  organic  program; 
establishment 
Issue  papers;  comments 
due  by  12-14-98; 
published  10-28-98 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
17-98;  published  11-17-98 
Tomatoes  grown  in — 
Florida;  comments  due  t>y 
12-14-98;  published  10- 
13-98 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Summer  food  service 
program — 

Program  meal  service 
during  school  year, 
papenwori^  reduction, 
and  targeted  State 
fTX)nitoring;  comments 
due  by  12-14-98; 
published  10-13-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  system 
construction  policies  and 
procedures: 
Telephone  system 
construction  contract  and 
specifications;  revisions; 
comments  due  by  12-15- 
98;  published  9-16-98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 
Export  licensing: 


Commerce  control  Hst— 
Wassenaar  Agreement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requiremerrts;  comments 
due  by  12-14-98; 
published  10-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  dhd 
management: 
Alastta;  fisheries  of 

Exclusive  Economic 

Zone — 

Polloctc  and  Pacific  cod; 
comments  due  by  12- 
14-98;  pubHshed  10-29- 
98 
Vessel  moratorium 
program;  comments  due 
by  12-14-98;  published 
11-13-98 
Atlantic  swordfish;         . 
comments  due  by  12-14- 
98;  published  10-20-98 
Caribbean,  Gulf,  arxl  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
commerrts  due  by  12- 
18-98;  published  11-18- 
98 

Northeastem  United  States 
fisheries  and  American 
lotjster — 

Vessels  issued  limited 
access  Federal  fishery 
permits;  regulatory 
consisterwy  in  permit 
provisions;  comments 
due  by  12-14-98; 
published  10-15-98 
Northeastem  United  States 
fisheries — 

Atlantic  madcerel,  squid, 
arxj  butterfish; 
comments  due  by  12- 
14-98;  published  11*-17- 
98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 
resistance  standard; 
comments  due  by  12-14- 
98;  putjiished  9-30-98 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Student  assistance; 
regulatory  issues;  advice 
and  recommendations 
request;  comments  due 
by  12-15-98;  published 
11-6-98 

ENERGY  DEPARTMENT  " 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 


Flourescent  lamp  ballasts; 
comments  due  by  12-15- 
98;  published  12-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Nutritional  yeast 
manufacturir^  facilities; 
comments  due  by  12-18- 
98;  published  10-19-98 
Air  programs: 
Fuels  and  fuel  adtitives— 
Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 

Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alatiama;  comments  due  by 

12-18-98;  published  11- 

18-98 
Air  programs;  State  auttx)rity 
delegations: 
Arizona;  comments  due  tjy 

12-18-98;  published  11- 

18-98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t»y 
12-14-98;  published  11- 
13-98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
4-amino-6-(1,1- 
dimethylettTyl)-3- 
(methylthio)-l  ,2,4-triazin- 
5(4H)-one  [MetribuzinJ. 
etc.;  comments  due  tiy 
12-15-98;  published  10- 
16-98 
Toxic  substarwes: 
Export  notification 
requirements— 
Dimethyl  adipate,  dimethyl 
glutarate,  and  dimethyl 
succinate;  corrvnents 
due  by  12-14-98; 
published  10-13-98 
Methyl  isobutyl  Itetone; 
comments  due  l)y  12- 
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14-98;  published  10-13- 
98 

FEDJERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Law  Enforcement  Act; 
communications 
assistance;  comments  due 
by  12-14-98;  published 
11-16-98 
Satellite  communications — 
Direct  access  to 
INTELSAT  system; 
legal,  economic,  and 
policy  ramifications; 
comments  due  by  12- 
18-98;  published  11-5- 
98 
Practice  and  procedure: 
New  noncommercial 
educational  broadcast 
facilities  applicants: 
comparative  standards 
reexamination;  comments 
due  by  12-14-98; 
put>lished  10-30-98 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
12-14-98;  published  11-6- 
98 
Louisiana;  comments  due  by 
12-14-98;  published  11-3- 
98 
Oregon;  comments  due  by 
12-14-98;  published  11-3- 
98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 

Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

FEDERAL  RESERVE 
SYSTEM 

Federal  Deposit  Insurance  Act: 
Safety  arxl  soundness 
starxjards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer,  energy 
consumption  and  water  use 
inlonnation  in  labeling  and 
advertising: 

Comparability  ranges- 
Clothes  washers; 
comments  due  by  12- 
17-98;  published  11-2- 
98 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Foster  care  maintenance 

payments,  adoption 

assistance,  and  child  and 

family  services: 

Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  state 
plan  reviews;  comments 
due  by  12-17-98; 
published  9-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 
Clinical  Lat)oratories 
Improvement  Act: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  12-14- 

98;  published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biological  products: 
In  vivo  radiopfiarmaceuticals 

used  for  diagnosis  and 

monitoring — 

Evaluation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availat>ility;  comments 
due  by  12-14-98; 
published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  12-14- 
98;  published  10-14-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Gray  wolves  in  Minnesota, 
Wisconsin,  arxj 
Michigan;  delisting; 
comments  due  by  12- 
18-98;  published  10-19- 
98 

INTERIOR  DEPARTMENT 
Surfac*  Mining  Reclamation 
and  Enforcsment  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

sutxnissions: 


Illinois;  comments  due  by 

12-16-98;  published  11- 

16-98 
New  Mexico;  comments  due 

by  12-18-98;  published 

12-3-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  nruterial;  medical 
use: 

Policy  statement;  comments 
due  by  12-16-98; 
published  11-23-98 
Revision;  comnrients  due  by 
12-16-98;  published  11- 
23-98 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Maintenance  effectiveness 
monitoring;  comments 
due  by  12-14-98; 
puk)lished  9-30-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Temporary  appointment 
pending  the  estat>lishment 
of  a  register  (TAPER) 
authority;  promotion 
possibility  of  employees 
appointed  as  worker- 
trainees;  comnnents  due 
by  12-18-98;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawt>ridge  operations: 
Louisiana;  comments  due  by 

12-14-98;  published  10- 

14-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AlliedSignal  Inc.;  comments 

due  by  12-14-98; 

published  10-14-98 
Boeing;  comments  due  by 

12-14-98;  published  10- 

29-98 
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DEPARTMENT  OF  TRANSPORTATION 
14CFRPart71 

lAirspace  Docket  No.  M-AQL-SS] 

Modification  of  Class  ^Airspace; 
Valparaiso.  IN;  Correction 

AGENCY:  Federal  Aviation 
j  Administration  (FAA),  EKDT. 

ACTION:  Final  rule;  correction. 

j  SUMMARY:  This  action  corrects  one  error 
in  the  legal  description  of  a  final  rule 

I  that  was  published  in  the  Federal 
Register  on  Monday,  November  i  B, 
1998  (63  FR  63601),  Airspace  Docket 

[No.  98-AGI^53.  The  final  rule  modified 

I  Class  E  Airspace  at  Valparaiso,  IN. 

EFFECTIVE  DATE:  0901  UTC,  January  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
jAirspace  Branch,  AGL-520,  Federal 
i  Aviation  Administration,  2300  East 
iDevon  Avenue,  Des  Flaines,  IL  60018, 
Itelephone:  (847)  294-7477. 

'SUPPtlEMENTARY  INFORMATION: 

iHistory 

Federal  Register  Docimient  98-30585, 
Airspace  Docket  No.  9&-AGL-53, 
published  on  November  16, 1998  (63  FTi 
63601),  modified  Class  E  Airspace  at 
Valparaiso,  IN.  One  error  was 
discovered  in  the  legal  description  for 
the  Class  E  airspace  for  Valparaiso,  IN. 
This  action  corrects  that  error. 

CiHTectioii  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Class  E  airspace 
Valparaiso,  IN,  as  published  in  the 
Federal  Register  November  16, 1998  (63 
FR  63601),  (FR  Doc.  98-30585),  is 
corrected  as  follows: 


PART  71-ICORRECTED] 
§71.1    [Corractwl] 

AGLINES    Valparaiso,  IN  (Corrected] 

On  page  62302,  Column  2,  in  the  Class  E 
airspace  designation  for  Valparaiso,  IN, 
incorporated  1^  reference  in  Sec.  71.1, 
change  the  coordinates  for  the  Valparaiso, 
Porter  County  Municipal  Airport,  IN  to  "(lat. 
41"27'15"  N.  long.  87"'00'21"  W)". 

Issued  in  Des  Plalnes,  IL  on  November  24, 
1998. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  98-32731  Filed  12-10-98;  8:45  am) 

aiLUNQ  CODE  4»10-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Fedsral  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  95-AWP-6] 

RIN  2120-AA66 

Modification  of  VOR  Federal  Airway 
V-485;  San  Jose,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  September  15, 1998  (Airspace  Docket 
No.  95-AWP-6).  In  that  rule,  the  airway 
legal  description  contained  an 
inadvertent  error.  This  action  corrects 
that  error. 

EFFECTIVE  DATE:  December  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  Federal 
Register  Document  98-24710,  Airspace 
Docket  No.  95-AWP-6,  published  on 
September  15, 1998  (63  FR  49284), 
modified  a  portion  of  V-485  by 
relocating  the  airway  approximately  1 
NM  northeast  fiom  its  previous  routing. 
However,  in  the  rule,  the  coordinates  in 
the  legal  description  were  published  as 
magnetic  instead  of  true.  Legal 
description  coordinates  for  final  rules 
must  be  published  as  true.  This  action 
corrects  the  legal  description 
coordinates  from  magnetic  to  true. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
designation  for  VOR  Federal  Airway 
V-204,  published  in  the  Federal 
Register  on  September  15, 1998  (63  FR 
49284);  Federal  Register  Document 
98-24710,  and  incorporated  by 
reference  in  14  CFR  71.1,  is  corrected  as 
follows: 

§71.1    [Corrected] 

On  page  49284,  in  the  third  column, 
near  the  middle  of  the  column, 
beginning  on  the  second  line  of  the 
description  of  V— 485,  correct  "INT 
Priest  306°  and  San  Jose  121°  radials"  to 
read:  "INT  Priest  323°  and  San  Jose  131° 
radials;" 

Issued  in  Washington,  DC,  on  December  2, 
1998. 

Reginald  C.  Mattliews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

(FR  Doc.  98-32729  Filed  12-10-98;  8:45  am) 
■LUNQ  COOE  4t1»-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  9eF-0291] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  sodium  2,2'- 
methy  lenebis(4 ,6-di-tert- 
butylphenyl)phosphate  as  a  clarifying 
agent  in  olefin  polymers  intended  for 
use  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  Asahi 
Denka  Kogyo  K.K. 
DATES:  The  regulation  is  effective 
December  11,  1998;  written  objections 
and  requests  for  a  hearing  by  January  11, 
1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MI)  20852. 
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FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-41B-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  7,  1998  (63  FR  25212),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4592)  had  been  filed  by  Asahi 
Denka  Kogyo  K.K.,  5-2-13,  Shirahata, 
Urawa  City,  Saitama  336,  Japan.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.3295 
Clarifying  agents  for  polymers  (21  CFR 
178.3295)  to  provide  for  the  expanded 
safe  use  of  sodium  2,2'- 
methylenebis(4,6-di-tert- 
butylphenyUphosphate  as  a  clarifying 
agent  in  olefin  polymers  intended  for 
use  in  contact  with  food  (21  CFR 
177.1520). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  178.3295  should  be  amended  as  set 
forth  below. 

FDA's  review  of  this  petition 
indicates  that  the  additive  may  contain 
trace  amounts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
Committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
Committee  noted  that  for  many  years, 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
the  Committee  concluded  that  these 
inhalation  studies  are  not  appropriate 
for  assessing  the  potential 
carcinogenicity  of  formaldehyde  in 
food.  The  Committee's  conclusion  was 
based  on  the  fact  that  the  route  of 
administration  (inhalation)  is  not 
relevant  to  the  safety  of  formaldehyde 
residues  in  food  and  the  fact  that  tumors 
were  observed  only  locally  at  the  portal 
of  entry  (nasal  turbinates).  In  addition, 
the  agency  has  received  literature 
reports  of  two  drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carcinogenicity  study  purported  to 
be  positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  1);  and 
(2)  a  negative  study  by  Til  et  al.  (1989), 
conducted  in  The  Netherlands  (Ref.  2). 


The  Committee  reviewed  both  studies 
and  concluded,  concerning  the  Soffritti 
study,  "*  •  *  that  data  reported  were 
unreliable  and  could  not  be  used  in  the 
assessment  of  the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  3).  This  conclusion 
is  based  on  a  lack  of  critical  detail  in  the 
study,  questionable  histopathological 
conclusions,  and  the  use  of  unusual 
nomenclature  to  describe  the  tumors. 
Based  on  the  Committee's  evaluation, 
the  agency  has  determined  that  there  is 
no  basis  to  conclude  that  formaldehyde 
is  a  carcinogen  when  ingested. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171, 1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8B4592  (63  FR  25212).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  11,  1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  178.3295  is  amended  in  the 
table  in  the  entry  for  "Sodium  2,2'- 
methylenebis  (4,6-di-fert- 
butylphenyl)phosphate"  by  revising 
entry  "2."  under  the  heading 
"Limitations"  to  read  as  follows; 

§  1 78.3295    Clarifying  agents  for  polymers. 


Sodium  2,2' 
No.  85209 


22  CFR  Pai 

(Public  Noti( 

Documents 
the  Immigr 
Internation 
Civilian  En 


EFFECTIVE  0 
as  of  Octob 
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Substances 


1  sodium  2,2'-methylenebis(4,6-di-fert-butylphenyl)phosphate  (CAS  Reg. 
No.  85209-91-2). 


Limttations 


For  use  only: 

1.*  •  • 

2.  As  a  clarifying  agent  at  levels  not  exceeding  0.10  percent  by  weight 
of  pdypropylene  complying  with  §177. 1520(c)  of  this  chapter,  items 
1.1(a)  or  1.1(b)  and  of  olefin  polymers  complying  with  §  177.1520(c) 
of  this  chapter,  items  3.1(a).  3.1(b),  3.1(c),  3.2(a),  or  3.2(b)  (where 
the  copolymers  contain  not  less  than  85  weight  percent  of  the  poly- 
mer units  derived  from  polypropylene.)  The  finished  polymers  shall 
be  used  in  contact  with  foods  only  under  conditions  of  use  A  through 
H  described  in  Table  2  of  §  176.170(c)  of  this  chapter. 


Dated:  December  1, 1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-32907  Filed  12-10-98;  8:45  am) 

•ILUNG  CODE  4160-01-F 


DEPARTMENT  OF  STATE 

i2  CFR  Part  42 

Ipublic  Notice  2935] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act — 
International  Organization  and  NATO 
CivHian  Employee  Special  Immigrants 

IAgency:  Bureau  of  Consular  Affairs, 
State. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Department's  regulations  to  comply 
with  new  statutory  authority.  The  rule 
extends  fourth  preference  special 
^immigrant  classification  to  civilian 
employees  of  the  North  Atlantic  Treaty 
Organization  (NATO)  provided  they 
jjieet  certain  qualifying  criteria. 

EFFECTIVE  DATE:  The  rule  wras  effective 
as  of  October  21. 1998. 

von  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Section 
421  of  Subtitle  B  of  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  in  the 
Omnibus  Appropriations  Act  of  1998 
(Pub.  L.  105-277)  enacted  on  October 
21, 1998  amends  the  Immigration  and 
Nationality  Act  (INA)  by  adding  a  new 
section  (L)  under  section  101(a)(27). 
This  new  section  entitles  civilian  NATO 


employees,  who  meet  certain 
requirements,  to  apply  for  special 
immigrant  status  under  INA  203(b)(4)  as 
defined  under  INA  101(a)(27)(L). 
Subsection  (L)  extends  special 
immigrant  status  to  NATO  civilian 
employees  who  meet  the  same  criteria 
as  that  required  by  international 
organization  employees  under 
subsection  (I).  The  Department 
regulation  at  22  CFR  42.32(d)(5)  permits 
international  organization  employees 
who  are  beneficiaries  of  a  petition 
approved  by  the  Immigration  and 
Naturalization  Service  to  be  classified  as 
a  fourth  preference  special  immigrant 
under  INA  203(b)(4).  The  Department  is, 
therefore,  amending  the  regulation  to 
include  civilian  NATO  employees  who 
have  approved  special  immigrant 
petitions  granting  status  under  INA 
101(a)(27)(L). 

Final  Rule 

The  implementation  of  this  rule  as  a 
final  rule,  is  based  upon  the  "good 
cause"  exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The 
provision  of  law  being  implemented 
became  effective  on  October  21, 1998, 
the  date  of  the  enactment  of  the 
Omnibus  Appropriation  Act  of  1998. 
Consular  officers  have  been  complying 
with  it  based  on  guidance  essentially 
akin  to  that  in  this  final  rule  but  not  yet 
codified  in  regulations.  It  is  essential 
that  a  formal  regulatory  order  undergird 
their  actions  at  the  earliest  possible 
date.  Promulgation  of  this  rule  without 
opportunity  for  public  comment  would 
not  be  contrary  to  public  interest  since 
it  expands  the  special  immigrant 
category  to  benefit  additional  qualified 
aliens  as  intended  by  the  Congress. 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  This  rule  imposes  no 
reporting  or  recordkeeping  action  on  the 
public  requiring  the  approval  of  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act 
requirements.  This  rule  is  exempted 
from  E.O.  12866  but  has  been  reviewed 
to  ensure  consistency  therewith. 

PART  42— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONAUTY 
ACT,  AS  AMENDED 

List  of  Subiects  in  22  CFR  Part  42 

Aliens,  Immigration,  Passports  and 
visas. 

The  Rule 

In  view  of  the  foregoing,  the      ~ 
Department  of  State  amends  22  CFR  part 
42  as  follows: 

1.  The  authority  citation  for  Part  42 
continues  to  read: 

Authority:  8  U.S.C.  1104 

2.  Amend  §  42.32(d)(5)  by  revising 
paragraph  (d)(5)  to  read  as  follows: 

§  42.32    Employment-based  preference 
immigrants. 

*         «         *         *         * 

(d)*  •  * 

(5)  Certain  international  organization 
and  NATO  civilian  employees — (i) 
Entitlement  to  status.  An  alien  is 
classifiable  under  INA  203(b)(4)  as  a 
special  immigrant  defined  in  INA 
101(a)(27)(I)  or  (L)  if  the  consular  officer 
has  received  a  petition  approved  by  the 
INS  to  accord  such  classification,  or 
official  notification  of  such  approval, 
and  the  consular  officer  is  satisfied  from 
the  evidence  presented  that  the  alien  is 
within  one  of  the  classes  described 
therein. 

(ii)  Timeliness  of  application. 

An  alien  accorded  status  under  INA 
203(b)(4)  because  of  qualification  under 
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INA  101(a)(27)(I)  or  (L)  must  appear  for 
the  final  visa  interview  and  issuance  of 
the  immigrant  visa  within  six  months  of 
establishing  entitlement  to  status. 

***** 

Dated:  December  12, 1998. 
Donna  J.  Hamilton, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

IFR  Doc.  98-32758  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  471IMM-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket*  ME-057-01 -7006a;  FRL-6201-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Maine;  Plan  for  Controlling 
MWC  Emissions  From  Existing  MWC 
Plants 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
approves  the  sections  lll(d)/129  State 
Plan  submitted  by  the  Maine 
Department  of  Environmental  Protection 
on  April  15,  1998,  for  implementing  and 
enforcing  the  Emissions  Guidelines  (EG) 
applicable  to  existing  Municipal  Waste 
Combustors  (M\VCs)  units  with  capacity 
to  combust  more  than  250  tons/day  of 
municipal  solid  waste  (MSW).  See  40 
CFR  part  60,  subpart  Cb. 
DATES:  This  direct  final  rule  is  effective 
on  February  9, 1999  without  further 
notice  unless  EPA  receives  adverse 
comment  by  January  11,  1999.  If  adverse 
comment  is  received  by  the  above  date, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  John  Courcier,  Office  of 
Ecosystem  Protection  (CAP),  U.S.  EPA- 
New  England,  Region  1,  JFK  Federal 
Building,  Boston,  Massachusetts  02203- 
2211. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460. 
Copies  of  materials  submitted  to  EPA 
relative  to  this  action  may  be  examined 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 


appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency- 
New  England,  Region  1,  Air  Permits 
Unit,  Office  of  Ecosystem  Protection, 
11th  floor.  One  Congress  Street,  Boston, 
Massachusetts  02203. 

Maine  Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  Ray 
Building,  Hospital  Street,  Augusta, 
Maine  04333. 


FOR  FURTHER  INFORMATION  CONTACT; 
Courcier  at  (617)  565-9462. 
SUPPLEMENTARY  INFORMATION: 


John 


I.  Background 

On  December  19,  1995,  pursuant  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act),  the  EPA  promulgated  new 
source  performance  standards  (NSPS) 
applicable  to  new  MWCs  and  EG 
applicable  to  existing  MWCs.  The  NSPS 
and  EG  are  codified  at  40  CFR  part  60, 
subparts  Eb  and  Cb,  respectively.  See  60 
FR  65387.  Subparts  Cb  and  Eb  regulate 
the  following:  particulate  matter, 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 
dioxin  and  dibenzofurans. 

On  April  8,  1997,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  subparts  Cb 
and  Eb  as  they  apply  to  MWC  units  with 
capacity  to  combust  less  than  or  equal 
to  250  tons/day  of  MSW  (small  MWCs), 
consistent  with  its  opinion  in  Davis 
County  Solid  Waste  Management  and 
Recovery  District  V.  EPA.  101  F.3d  1395 
(D.C.  Cir.  1996),  as  amended,  108  F.3d 
1454  (D.C.  Cir.  1997).  As  a  result, 
subparts  Eb  and  Cb  apply  only  to  MWC 
units  with  individual  capacity  to 
combust  more  than  250  tons/day  of 
municipal  solid  waste  (large  MWC 
units). 

Under  section  129  of  the  Act, 
emission  guidelines  are  not  federally 
enforceable.  Section  129(b)(2)  of  the  Act 
requires  States  to  submit  to  the  EPA  for 
approval  State  Plans  that  implement 
and  enforce  the  emission  guidelines. 
State  Plans  must  be  at  least  as  protective 
as  the  emission  guidelines,  and  become 
federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
submittal  of  State  Plans  are  codified  in 
40  CFR  part  60,  subpart  B.  EPA 
originally  promulgated  the  subpart  B 
provisions  on  November  17,  1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 


limitations,  and  the  compliance 
schedules.  See  60  FR  65414.  This  action 
approves  the  State  Plan  submitted  by 
Maine  to  implement  and  enforce 
subpart  Cb,  as  it  applies  to  large  MWC 
units  only. 

II.  Discussion 

The  Maine  Department  of 
Environmental  Protection  (DEP) 
submitted  to  EPA  on  April  15,  1998  the 
following  sections  lll(d)/129  State  Plan 
components  for  implementing  and 
enforcing  the  emission  guidelines  for 
existing  MWCs  in  the  State:  Legal 
Authority;  Emission  Standards  and 
Limitations;  Compliance  Schedule; 
MWC  Emissions  and  MWC  Plant/Unit 
Inventories;  Procedures  for  Testing  and 
Monitoring  Sources  of  Air  Pollutants; 
Source  Surveillance,  Compliance 
Assurance  and  Enforcement; 
Demonstration  That  the  Public  Had 
Adequate  Notice  and  Opportunity  to 
Submit  Written  Comments  and  Public 
Hearing  Summary;  and  applicable  State 
regulations  (DEP  regulations  Chapter 
121).  DEP  submitted  its  Plan  after  the 
Court  of  Appeals  vacated  subpart  Cb  as 
it  applies  to  small  MWC  units.  Thus,  the 
Maine  State  Plan  covers  only  large 
MWC  units.  Small  units  are  not  subject 
to  the  requirements  of  subpart  Cb  and 
not  subject  to  this  approval. 

The  approval  of  DEP's  State  Plan  is 
based  on  EPA's  finding  that:  (1)  DEP 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  Maine  to 
implement  and  enforce  provisions  that 
are  at  least  as  protective  as  the  EG  for 
large  MWCs,  and  (2)  DEP  also 
demonstrated  legal  authority  to  adopt 
emission  standards  and  compliance 
schedules  applicable  to  the  designated 
facilities;  enforce  applicable  laws, 
regulations,  standards  and  compliance 
schedules;  seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compliance;  require  record  keeping; 
conduct  inspections  and  tests;  require 
the  use  of  monitors;  require  emission 
reports  of  owners  and  operators;  and 
make  emission  data  publicly  available. 

In  section  1.1  and  appendix  D  of 
Maine's  Plan,  the  DEP  cites  the 
following  in  support  of  its 
demonstration  of  legal  authority:  State 
of  Maine  Attorney  General's 
Demonstration  of  the  Legal  Authority  to 
Implement  and  Enforce  MWC  NSPS  and 
Emissions  Guidelines;  Attorney 
General's  Legal  Opinion  to  Operate  the 
Title  V  Operating  Permit  Program;  38 
MRSA  section  344;  38  MRSA  section 
585,  Establishment  of  Emission 
Standards;  38  MRSA  section  585-B, 
Hazardous  Air  Pollutant  Standards;  38 
MRSA  section  590,  Licensing.  In 
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appendix  A  of  the  State  Plan,  DEP  cites 
all  emission  standards  and  limitations 
for  the  major  pollutant  categories  related 
to  the  designated  sites  and  facilities. 
These  standards  are  in  DEP's  Air  Bureau 
Regulations  Chapter  121,  Emission 
Limitation  and  Emission  Testing  of 
Resource  Recovery  Facilities.  On  the 
"basis  of  the  Attorney  General's  Opinion 
and  Demonstration,  the  statutes,  and  the 
rules  of  the  State  of  Maine,  these 
standards  and  limitations  under  Chapter 
121  are  approved  as  being  at  least  as 
protective  as  the  Federal  requirements 
contained  in  subpart  Cb  for  existing 
large  MWC  units. 

In  its  State  Plan  and  Chapter  121 
MWC  Regulations,  DEP  established  a 
compliance  schedule  and  legally 
enforceable  increments  of  progress  for 
each  large  MWC.  This  portion  of  the 
State  Plan  and  Rule  has  been  reviewed 
and  approved  as  being  at  least  as 
protective  as  Federal  requirements  for 
existing  large  MWC  units. 

In  section  1.4  of  Maine's  Plan,  the 
DEP  submitted  an  emissions  inventory 
of  all  designated  pollutants  for  each  of 
its  three  large  MWCs.  This  portion  of 
the  Plan  has  been  reviewed  and 
approved  as  meeting  the  Federal 
requirements  for  existing  large  MWC 
units. 

In  section  1.7,  Maine's  Plan  describes 
its  legal  authority  to  require  owners  and 
operators  of  designated  facilities  to 
maintain  records  and  report  to  the  State 
the  nature  and  amount  of  emissions  and 
any  other  information  that  may  be 
necessary  to  enable  the  State  to  judge 
the  comphance  status  of  the  affected 
facilities  in  section  1.3  of  the  Plan. 
Maine  also  cites  its  legal  authority  to 
provide  periodic  inspection  and  testing 
and  provisions  for  making  reports  of 
MWC  emissions  data,  correlated  with 
applicable  emission  standards,  available 
to  the  general  public.  Maine 
incorporated  by  reference  into  Chapter 
121  the  testing,  monitoring,  reporting 
and  record  keeping  requirements  under 
40  CFR  part  60.  All  of  these  State  rules 
have  been  reviewed  and  approved  as 
being  at  least  as  protective  as  the 
Federal  requirements  for  existing  large 
MWC  units. 

'  As  stated  in  section  1.9  of  the  State 
Plan,  Maine  is  committed  to  provide 
annual  progress  reports  of  Plan 
implementation.  These  progress  reports 
will  include  the  required  items  pursuant 
to  40  CFR  part  60,  subpart  B  and 
appendix  D.  This  portion  of  the  Plan  has 
been  reviewed  and  approved  as  meeting 
the  minimum  Federal  requirement  for 
State  Plan  reporting. 


Final  Action 

EPA  is  approving  the  above 
referenced  State  Plan.  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  However,  in  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  State  Plan 
should  relevant  adverse  comments  be 
filed.  If  no  significant,  material,  and 
adverse  comments  are  received  by 
January  11, 1999,  this  action  will  be 
effective  February  9, 1999. 

If  the  EPA  receives  significant, 
material,  and  adverse  comments  by  the 
above  date,  this  action  will  be 
withdrawm  before  the  effective  date  by 
publishing  a  subsequent  document  in 
the  Federal  Register  that  will  withdraw 
this  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
parallel  proposed  rule  published  in 
today's  Federal  Register.  The  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  9, 
1999. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued  E.  O. 
12875  on  October  26, 1993,  entitled 
"Enhancing  the  Intergovernmental 
Partnership."  Under  E.  O.  12875,  EPA  is 
required  to  consult  with  representatives 
of  affected  State,  local,  and  tribal 
governments,  and  keep  these  affected 
parties  informed  about  the  content  and 
effect  of  the  promulgated  standards  and 
emission  guidelines. 

In  developing  the  MWC  emission 
guidelines  and  standards,  EPA 
consulted  with  affected  State,  local,  and 
tribal  governments,  and  kept  those 
parties  informed  about  the  MWC 
standards  and  guidelines.  EPA  prepared 
a  written  statement  pursuant  to  E.  O. 
12875  which  it  pubhshed  in  the  1995 
promulgation  notice  (see  60  FR  65412  to 
65413).  The  EPA  has  determined  that 
this  State  Plan  does  not  include  any 
new  Federal  mandates  or  additional 


Federal  requirements  beyond  those 
previously  considered  during 
promulgation  of  the  1995  MWC 
guidelines.  Therefore,  E.O.  12875  does 
not  require  further  consultation  or 
information.  To  the  extent  that  the  State 
Plan  contains  requirements  that  differ 
from,  but  that  are  at  least  as  protective 
as,  the  Federal  MWC  guidelines,  EPA 
notes  that  it  has  consulted  with  State 
government  representatives  during  the 
State's  development  of  the  Plan,  and 
that  affected  local  and  tribal 
governments  have  been  provided  with 
information  and  afforded  opportunities 
to  comment  through  Maine's  pubhc 
hearing  and  comment  procedures. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
appUes  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  that  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.  O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniq»ely  affect  their 
communities." 

Today's  action  does  not  create  any 
new  requirements  on  any  entity  affected 
by  this  State  Plan.  Thus,  the  action  will 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
writh  jurisdiction  over  populations  of 
less  than  50,000. 

State  Plan  approvals  under  section 
111(d)  and  section  129(b)(2)  of  the  Clean 
Air  Act  do  not  create  any  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities.  They 
simply  approve  requirements  that  the 
state  is  already  imposing.  Furthermore, 
in  developing  the  MWC  emission 
guidelines  and  standards,  EPA  prepared 
a  written  statement  pursuant  to  the 
Regulatory  Flexibility  Act  which  it 
published  in  the  1995  promulgation 
notice  [see  60  FR  65413).  In  accordance 
with  EPA's  determination  in  issuing  the 
1995  MWC  emission  guidelines,  this 
State  Plan  does  not  include  any  new 
requirements  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
because  the  Federal  111(d)  Plan 
approval  does  not  impose  any  new 
requirements  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
the  Regional  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 


effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  on  by  the  rule. 
In  developing  the  MWC  emission 
guidelines  and  standards,  EPA  prepared 
a  written  statement  pursuant  to  section 
202  of  the  Unfunded  Mandates  Act 
which  it  published  in  the  1995 
promulgation  notice  [see  60  FR  65405  to 
65412).  The  EPA  has  determined  that 
this  State  Plan  does  not  include  any 
new  Federal  mandates  above  those 
previously  considered  during 
promulgation  of  the  1995  MWC 
guidelines.  The  State  Plan  does  include 
an  emission  limitation  for  mercury  that 
in  some  circumstances  will  be  more 
stringent  than  the  limit  required  by  the 
EG.  However,  that  limit  is  not  the  result 
of  a  Federal  mandate.  In  approving  the 
State  Plan,  EPA  is  approving  pre- 
existing requirements  under  State  law 
and  imposing  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  EPA's 
approval  of  State  Plan  provisions  that 
may  be  more  stringent  than  the  EG 
requirements,  nor  will  EPA's  approval 
of  the  State  Plan  significantly  or 
uniquely  affect  small  governments. 
Thus,  this  action  is  not  subject  to  the 
requirements  of  sections  202,  203.  204. 
and  205  of  the  Unfunded  Mandates  Act. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

•  Under  5  U.S.C.  801(a)(1)(A).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

H.  National  Technology'  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 


business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  0MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

In  approving  or  disapproving  state 
plans  under  section  129  of  the  Clean  Air 
Act,  EPA  does  not  have  the  authority  to 
revise  or  rewrite  the  State's  rule,  so  the 
Agency  does  not  have  authority  to 
require  the  use  of  particular  voluntary 
consensus  standards.  Accordingly,  EPA 
has  not  sought  to  identify  or  require  the 
State  to  use  voluntary  consensus 
standards.  Furthermore,  Maine's  Plan 
incorporates  by  reference  test  methods 
and  sampling  procedures  for  existing 
MWC  units  already  established  by  the 
emissions  guidelines  for  MWCs  at  40 
CFR  part  60,  subpart  Cb.  and  does  not 
establish  new  technical  standards  for 
MWCs.  Therefore,  the  requirements  of 
the  NTTAA  are  not  applicable  to  this 
final  rule. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  11, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)).  EPA 
encourages  interested  parties  to 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Municipal  Waste  Combustors. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  24. 1998. 
John  P.  DeVillars, 
Regional  Administrator,  Region  1. 

40  CFR  Part  62  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 


[FRDoc.98- 
bilunq  code 


40  CFR  Pai 
[AD-FRL-62 
IRIN  206a-Al 

National  Ei 
Hazardous 
Solvent  Cl< 
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I     Authority:  42  U.S.C.  7401-7642. 

Subpart  U — Maine 

2.  Part  62.4845  is  amended  by  adding 
paragraphs  (b)(4)  and  (c)(3)  to  read  as 
'follows: 

$62.4845    Identification  of  plan. 

***** 

(b)  *  *  * 

(4)  Control  of  metals,  acid  gases, 
organic  compounds  and  nitrogen  oxide 
emissions  from  existing  municipal 
waste  combustors,  submitted  on  April 
15. 1998. 

(c)  *  *  * 

(3)  Existing  municipal  waste 
combustors. 

3.  Part  62  is  amended  by  adding  a 
new  §  62.4975  and  a  new  undesignated 
center  heading  to  Subpart  U  to  read  as 
follows: 

Metals,  Acid  Gases,  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  Combust  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§  62.4975    Identification  of  sources. 

The  plan  applies  to  the  following 
existing  municipal  waste  combustor 
facilities: 

(a)  Penobscot  Energy  Recovery 
Company,  Orrington,  Maine. 

(b)  Maine  Energy  Recovery  Company, 
Biddeford,  Maine. 

(c)  Regional  Waste  Systems,  Inc., 
Portland,  Maine. 

[FR  Doc.  98-32986  Filed  12-10-98;  8:45  am) 

BILUNQ  CODE  aS<0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[)AD-fRL-6201-2] 
RIN  206a-A104 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  compliance 

extension. 

summary:  On  December  2, 1994,  the 
EPA  issued  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Halogenated  Solvent  Cleaning"  (59  FR 
61801).  On  May  5,  1998,  the  EPA 
annoimced  an  immediate  3-month  stay 
of  the  effectiveness  of  that  standard  for 
continuous  web  cleaning  machines 
using  halogenated  hazardous  air 


pollutant  (HAP)  solvents  for  good  cause 
pursuant  to  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (63  FR 
24768).  In  that  same  document,  the  EPA 
proposed  a  temporary  extension  of  the 
applicable  compliance  date  beyond  the 
3  months  of  the  stay  for  up  to  1  year  to 
complete  analysis  of  equivalent 
methods  of  control  for  continuous  web 
cleaning  machines  using  halogenated 
HAP  solvents. 

This  document  promulgates  that 
compliance  extension,  and  for  reasons 
discussed  in  this  notice,  extends  the 
compliance  extension  until  December  2, 
1999.  This  document  also  discusses  the 
three  comment  letters  received  on  the 
May  5, 1998  proposal  notice. 
DATES:  The  regulation  is  effective  on 
December  11, 1998. 
ADDRESSES:  Docket.  Interested  parties 
may  review  items  used  to  support  this 
notice  at:  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention, 
Docket  No.  A-92-39,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  proposed  changes,  contact  Mr. 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-0283.  For 
information  regarding  the  applicability 
of  this  action  to  a  particular  entity, 
contact  Ms.  Tracy  Back,  Manufacturing 
Branch,  Office  of  Compliance  (2223A), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460;  telephone  (202)  564-7076. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
individual  continuous  web  cleaning 
machines  using  any  solvent  containing 
methylene  chloride,  perchloroethylene, 
trichloroethylene,  1,1,1  trichloroethane, 
carbon  tetrachloride,  or  chloroform,  or 
any  combination  of  these  halogenated 
HAP  solvents  in  a  concentration  greater 
than  5  percent  by  weight,  as  a  cleaning 
or  drying  agent. 

Regulated  categories  include: 


Category 


Industry 


Examples  of  regulated  entities 


Facilities  engaging  In  cleaning  op- 
erations using  halogenated  sol- 
vent cleaning  machines. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  the 
EPA  is  now  aware  potentially  could  be 


reflated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  [company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  appHcability  criteria  in  §  63.460  of 
the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
halogenated  solvent  cleaning  operations 
that  was  promulgated  in  the  Federal 
Register  on  December  2. 1994  (59  FR 
61.801)  and  codified  at  40  CFR  part  63, 
subpart  T.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  Mrs.  Tracy 
Back  at  the  address  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background 

II.  Comments  Received  on  Proposed 

Compliance  Changes  and  EPA  Response 
to  Comments 
Illf  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866  Review 

D.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  Unfunded  Mandates  Reform  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  12875:  Enhancing  the 

Intergovernmental  Partnership 
I.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
).  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments 

I.  Background 

On  December  2.  1994  (59  FR  61801), 
the  EPA  promulgated  the  NESHAP  for 
halogenated  solvent  cleaning 
operations.  These  standards  were 
codified  as  subpart  T  in  40  CFR  part  63. 
These  standards  established  equipment 
and  work  practice  standards  for 
individual  batch  vapor,  in-line  vapor, 
in-line  cold,  and  batch  cold  solvent 
cleaning  machines  using  any  solvent 
containing  methylene  chloride, 
perchloroethylene,  trichloroethylene. 
1,1.1  trichloroethane,  carbon 
tetrachloride,  or  chloroform,  or  any 
combination  of  these  halogenated  HAP 
solvents  in  a  concentration  greater  than 
5  percent  by  weight,  as  a  cleaning  or 
dryinc  agent. 

Under  §  63.469  of  the  halogenated 
solvent  cleaning  NESHAP,  the 
Administrator  may  approve  the  use  of 
equipment  or  procedures  that  have  been 
demonstrated  to  be  equivalent  in  terms 
of  reducing  emissions  of  methylene 
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chloride,  perchloroethylene, 
trichloroethylene,  1,1,1  trichloroethane, 
carbon  tetrachloride,  or  chloroform  to 
the  atmosphere,  to  those  prescribed  for 
compliance  within  a  specified 
paragraph  of  the  NESHAP. 

After  the  rule  was  promulgated,  two 
owners  and  operators  of  affected 
halogenated  solvent  cleaning  machines 
requested  approval  for  equivalent 
methods  of  control  determinations  for 
their  continuous  web  cleaning  machines 
because  the  final  rule  did  not  address 
their  situation.  In  addition,  the  EPA  has 
become  aware  of  several  other 
continuous  web  cleaning  machines 
experiencing  difficulties  in  determining 
how  to  comply  with  the  NESHAP.  In 
each  case,  the  emission  control 
requirements  specified  by  the  NESHAP 
would  be  difficult  or  impossible  to 
implement  due  to  the  operating  and 
emission  characteristics  of  these 
machines.  Without  any  action  by  the 
EPA  to  the  contrary,  individual  case-by- 
case  equivalency  determinations  would 
be  required  to  ensure  that  each  machine 
is  applying  alternative  control  measures 
that  achieve  the  same  or  better  emission 
reductions  as  the  NESHAP-required 
controls.  Such  a  case-by-case  approach 
would  be  unduly  burdensome  for  both 
the  affected  sources  and  the  EPA. 
Therefore,  the  EPA  is  conducting  an 
evaluation  of  methods  of  control  for  all 
continuous  web  cleaning  machines  to 
determine  which  emission  control 
measures  would  be  equivalent  to  the 
NESHAP. 

As  discussed  below,  the  compliance 
extension  promulgated  today  will  allow 
sufficient  time  for  the  EPA  to  complete 
the  evaluation  of  equivalent  control 
technologies  for  continuous  web 
cleaning  machines,  as  well  as  lime  for 
industry  to  implement  any  required 
changes. 

II.  Comments  Received  on  Proposed 
Compliance  Changes  and  EPA 
Response  to  Comments 

Three  comment  letters  were  received 
on  the  proposed  extension  of  the 
compliance  date  for  continuous  web 
cleaning  machines.  All  of  these 
comments  were  from  industrial  facilities 
who  believed  that  their  operations  fit 
the  definition  of  "continuous  web 
cleaning."  These  comments  have  been 
included  in  the  docket  to  the 
Halogenated  Solvent  Cleaning  NESHAP 
(Docket  No.  A-92-39)  as  Items  VI-D-01 
through  VI-D-03. 

Eacn  of  these  facilities  commented  on 
the  proposed  compliance  extension,  as 
well  as  provided  additional  information 
for  consideration  by  the  EPA  during  the 
review  and  analysis  of  continuous  web 
cleaning  machines.  Because  there  were 


only  three  comment  letters,  no  separate 
response  to  comment  document  has 
been  prepared.  This  preamble  serves  as 
the  only  summary  of  the  comments 
received  on  the  proposed  compliance 
extension. 

The  data  provided  by  the  commenters 
supported  the  EPA's  conclusion  that  the 
continuous  web  cleaning  machines 
warrant  further  evaluation.  The  design 
and  operation,  and,  therefore,  the 
emissions  characteristics  of  these 
machines  are  different  from  the  solvent 
cleaning  machines  (e.g.,  batch  cold 
cleaning  machines,  in-line  cleaning 
machines)  that  the  EPA  evaluated 
during  the  NESHAP  development 
process.  The  types  of  units  discussed  in 
the  comment  letters  as  potentially  fitting 
the  definition  of  continuous  web 
cleaners  include  web  crawlers,  wire 
drawers,  thin  strip  cleaning  machines, 
and  photographic  film  cleaning 
equipment.  According  to  the 
commenters,  none  of  these  units  can 
unambiguously  be  classified  as  either  a 
"batch  cold  cleaning  machine"  or  as  an 
"in-line  cold  cleaning  machine." 

All  of  the  commenters  supported  the 
EPA's  proposal  to  extend  the  comment 
period  by  1  year.  One  commenter  stated 
that  a  1  year  extension  would  not  be 
sufficient  to  achieve  compliance.  As  an 
alternative,  the  commenter 
recommended  a  minimum  of  18  months 
after  the  promulgation  of  final  standards 
applicable  to  continuous  web  cleaning 
machines.  The  commenter  stated  that 
the  additional  time  would  allow  for  the 
retrofit  of  existing  equipment  or  the 
installation  of  new  equipment  if 
required  by  the  revised  rule. 

The  EPA  shares  the  concern  of  the 
commenter  that  a  1  year  extension  to 
August  3,  1999  may  not  be  sufficient 
time  to  allow  both  the  EPA's  analysis 
and  a  facility's  compliance  with  the  new 
requirements  for  these  type  of  solvent 
cleaning  machines.  However,  the  EPA 
does  not  believe  at  this  time  that  18 
months  after  the  promulgated 
equivalency  determination  will  be 
required.  The  time  required  for 
compliance  with  the  new  requirements 
will  largely  depend  on  the  types  of 
modification  or  enhancements  required 
by  the  affected  sources.  Since  the  EPA 
agrees  that  some  additional  time  will  be 
necessary,  the  EPA  is  promulgating  a 
small  extension  to  the  proposed  August 
3,  1999  date.  The  EPA  will  review  this 
date  during  development  of 
requirements  for  continuous  web 
cleaning  machines  and  may  revise  the 
date,  if  warranted.  In  today's  action,  the 
EPA  is  extending  the  compliance 
extension  until  December  2,  1999.  The 
EPA  currently  believes  that  this  will 
allow  sufficient  time  for  the  EPA  to 


conduct  the  technical  analysis,  propose 
and  promulgate  the  equivalency 
determination  for  continuous  web 
cleaners,  and  for  industry  to  comply 
with  such  requirements.  This  date  is 
also  linked  to  the  original  compliance 
date  of  December  2,  1997,  which  should 
help  to  provide  consistent  dates  for 
ongoing  reports  to  the  regulating 
agencies. 

III.  Administrative  Requirements 

A.  Docket 

Docket  A-92-39  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to,  or  otherwise  considered 
by,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  pubfic  to  readily 
identify  and  locate  documents  to  enable 
them  to  participate  effectively  in  the 
rulemaking  process.  The  contents  of  the 
docket  serves  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  Clean  Air  Act,  42  U.S.C. 
7607(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  contained  in 
this  final  action.  Therefore,  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq., 
is  not  required. 

C.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  a 
regulatory  action  is  "significant"  and. 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Executive  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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Pursuant  to  the  terms  of  the  Executive 
Order,  the  EPA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  The  amendments 
issued  today  extend  the  compliance 
date  for  continuous  web  cleaning 
machines.  These  amendments  do  not 
add  any  new  control  requirements. 
Therefore,  this  regulatory  action  is 
considered  "not  significant"  and  0MB 
review  is  not  required. 

D.  Regulatory  Flexibility/Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
t996 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996,  requires  the  EPA  to  give  special 
consideration  to  the  effect  of  Federal 
regulations  on  small  entities  and  to 
consider  regulatory  options  that  might 
mitigate  any  such  impacts.  The  EPA  is 
required  to  prepare  a  regulatory 
flexibility  analysis  and  coordinate  with 
small  entity  stakeholders  if  the  Agency 
determines  that  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  amendment  to  the  rule 
because  the  compliance  extension  for 
continuous  web  cleaning  machines  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  government 
jurisdictions.  See  the  April  22,  1994 
Federal  Register  (59  FR  19449)  for  the 
basis  for  this  determination.  The 
changes  to  the  rale  merely  extend  the 
compliance  date  for  continuous  web 
cleaning  machines  and,  therefore,  do 
not  create  any  additional  burden  for  any 
of  the  regulated  entities. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 


until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
December  11.  1998. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector  in  any  one  year. 
Therefore,  the  requirements  of  sections 

202  and  205  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action.  The  EPA 
has  likewise  determined  that  the  action 
promulgated  today  does  not  include  any 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  section 

203  of  the  Unfunded  Mandates  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (the  NTTAA)  of  1995,  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 


This  regulatory  action  extends  the 
compliance  date  for  continuous  web 
cleaning  machines.  Thus,  this  action 
does  not  involve  any  technical 
standards  that  would  require  the  EPA  to 
consider  voluntary  consensus  standards 
pursuant  to  section  12'd)  of  the  NTTAA. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
no»,required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cosjs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
the  EPA  complies  by  consulting. 
Executive  Order  12875  requires  the  EPA 
to  provide  to  the  OMB  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
coifcems,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  amendments  to  the  rule  do 
not  create  a  mandate  on  State,  local,  or 
tribal  governments.  The  amendments  do 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

/.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the^lanned  rule  on  children,  and 
expjain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 
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This  final  rule  is  considered  not 
"economically  significant"  as  defined 
under  Executive  Order  12866  and, 
therefore,  is  not  subject  to  Executive 
Order  13045. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting.  Executive  Order  13084 
requires  the  EPA  to  provide  to  the  0MB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  govermnents,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  amendments  to  the  rule  do 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govermnents.  The  amendments  issued 
today  extend  the  compliance  date  for 
continuous  web  cleaning  machines,  and 
do  not  add  any  new  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Enviroiunental  protection.  Air 
pollution  control.  Continuous  web 
cleaning  machines,  Halogenated  solvent 
cleaning  machines.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  4,  1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  T— National  Emission 
Standards  for  Halogenated  Solvent 
Cleaning 

2.  Section  63.460  is  amended  by 
revising  paragraphs  (c)  and  (d),  and 
adding  paragraph  (g)  to  read  as  follows: 

§  83.460    Applicability  and  designation  of 
source. 

***** 

(c)  Except  as  provided  in  paragraph 
(gj  of  this  section,  each  solvent  cleaning 
machine  subject  to  this  subpart  that 
commences  construction  or 
reconstruction  after  November  29,  1993 
shall  achieve  compliance  with  the 
provisions  of  this  subpart  immediately 
upon  start-up  or  by  December  2,  1994, 
whichever  is  later. 

(d)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  solvent  cleaning 
machine  subject  to  this  subpart  that 
commenced  construction  or 
reconstruction  on  or  before  November 
29,  1993  shall  achieve  compliance  with 
the  provisions  of  this  subpart  no  later 
than  December  2,  1997. 
***** 

(g)  Each  continuous  web  cleaning 
machine  subject  to  this  subpart  shall 
achieve  compliance  with  the  provisions 
of  this  subpart  no  later  than  Etecember 
2,  1999. 


§  63.470    [Removed  and  reserved]. 

3.  Part  63  is  amended  by  removing 
and  reserving  section  63.470. 
|FR  Doc.  98-32991  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  66aO-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  72  and  73 

[FRL-6201-3] 

RIN  2060-^H60 

Revisions  to  the  Permits  and  Sulfur 
Dioxide  Allowance  System  Regulations 
Under  Title  iV  of  the  Clean  Air  Act: 
Allowance  Transfer  Deadline  and 
Signature  Requirements 

agency:  Envirormiental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Title  IV  of  the  Clean  Air  Act 
(the  Act),  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  authorizes 


the  Environmental  Protection  Agency 
(EPA  or  Agency)  to  establish  the  Acid 
Rain  Program.  The  program  sets 
emissions  limitations  to  reduce  acidic 
particles  and  deposition  and  their 
serious,  adverse  effects  on  natural 
resources,  ecosystems,  materials, 
visibility,  and  public  health. 

The  allowance  trading  component  of 
the  Acid  Rain  Program  allows  utilities 
to  achidve  sulfur  dioxide  emissions 
reductions  in  the  most  cost-effective 
way.  Allowances  are  traded  among 
utilities  and  recorded  in  EPA's 
Allowance  Tracking  System  for  use  in 
determining  compliance  at  the  end  of 
each  year.  The  Acid  Rain  Program's 
permitting  and  allowance  trading,  and 
emissions  monitoring  requirements  are 
set  forth  in  the  "core''  rules  initially 
promulgated  on  January  11,  1993.  This 
action  amends  certain  provisions  in  the 
permitting  and  allowance  trading  rules 
for  the  purpose  of  improving  the 
operation  of  the  Allowance  Tracking 
System  and  the  allowance  market,  while 
still  preserving  the  Act's  environmental 
goals.  The  entities  affected  by  this 
change  fall  under  Standard  Industrial 
Code  49  (Electric,  Gas  and  Sanitary 
Services). 

EFFECTIVE  DATE:  January  11,  1999. 
ADDRESSES:  Docket.  Docket  No.  A-98- 
15,  containing  supporting  information 
used  in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  1500,  1st  Floor,  401  M  Street, 
S.W.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  Permits  and  Allowance 
Market  Branch,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  S.W.,  Washington, 
DC  20460  (202-564-9089). 
SUPPLEMENTARY  INFORMATION:  This 
preamble  contains  all  of  the  responses 
to  public  comments  received  on  the 
revisions  finalized  in  today's  action. 
There  is  no  additional  background 
information  document. 

The  information  in  this  preamble  is 
organized  as  follows: 

I.  Affected  Entities 

II.  Background 

III.  Public  Participation 

IV.  Summary  of  Major  Comments  and 

Resfjonses 

A.  Allowance  Transfer  Deadline 

B.  Signature  Requirement  for  Transfer 
Requests 

C.  Impacts  of  Revisions  on  Acid  Rain 
Permits 

V.  Administrative  Requirements 
A.  Docket 
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B.  Executive  Order  12866 

C.  Executive  Order  12875:  Enhancing 
Intei;govemmental  Partnerships 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 

!      Governments 

E.  Unfunded  Mandates  Act 

F.  Paperwork  Reduction  Act 

G.  Regulatory  Flexibility 

H.  Applicability  of  Executive  Order  13045: 

Children's  Health  Protection 
I.  National  Technology  Transfer  and 

Advancement  Act 
,  J.  Congressional  Review  Act 

h  Afiected  Entities 

Entities  potentially  regulated  by  this 
action  are  fossil-fuel  fired  boilers  or 
turbines  that  serve  generators  producing 
electricity,  generate  steam,  or  cogenerate 
electricity  and  steam.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regu- 
lated entities 

Industry  SIC  49— 
Electric.  Gas  and 
Sanitary  Services. 

Electnc  senrice  pro- 
viders, boilers  from 
a  wide  range  of  in- 
dustries. 

This  table  is  not  intended  to  be 
radiaustive.  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  72.6  and  §  74.2 
and  the  exemptions  in  §§  72.7,  72.8,  and 
72.14  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  apphcability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Background 

On  January  11, 1993.  EPA 
promulgated  the  "core"  regulations  that 
implemented  the  major  provisions  of 
title  rv  of  the  Clean  Air  Act  (CAA  or  the 
Act),  as  amended  on  November  IS, 
1990,  including  the  Permits  rule  (40 
CFR  part  72)  and  the  Sulfur  Dioxide 
Allowance  System  rule  (40  CFR  part 
73).  Since  promulgation,  these  rules 
have  applied  to  three  compUance  years, 
1995, 1996,  and  1997,  for  which  affected 
units  were  required  to  meet  the  anniml 
allowance  holding  requirements 
estabhshed  by  the  rules.  During  this 
time,  the  Agency  gained  experience  in 
implementing  the  requirements  and  also 
discovered  ways  that  the  operation  of 
the  Allowance  Tracking  System  and 
allowance  market  could  be  improved. 


On  August  3, 1998,  EPA  proposed 
changes  to  certain  provisions  in  40  CFR 
parts  72  and  73  to  make  these 
improvements.  (63  FR  41358  (1998)). 
These  proposed  changes  were  related  to 
the  allowance  transfer  deadline, 
compliance  determinations,  and  the 
signatiu^  requirements  for  allowance 
transfer  requests.  ^ 

The  Agency  received  seven  comment 
letters  on  the  proposed  revisions.  All  of 
the  commenters  strongly  supported  the 
revision  to  the  allowance  transfer 
deadline  and  the  clarification  of  the 
signature  requirements  for  allowance 
transfer  requests.  Today's  action, 
therefore,  finalizes  these  two  revisions 
as  proposed.  EPA  is  not  taking  action  at 
this  time  on  the  third  proposed  revision, 
which  would  allow  deduction  of 
allowances  bom  other  unit  accounts 
after  the  allowance  transfer  deadline 
and  on  which  EPA  received  adverse 
comment. 

m.  Public  Participation 

Revisions  to  40  CFR  parts  72  and  73 
were  proposed  on  August  3, 1998.  (63 
FR  41358).  The  notice  invited  public 
comments,  and  copies  of  the  proposed 
rule  were  made  available  to  interested 
parties. 

EPA  offered  to  hold  a  public  hearing 
upon  request,  but  no  such  request  was 
made  and  no  hearing  was  held.  EPA 
did,  however,  receive  a  request  to 
extend  the  comment  period  15  days 
firom  September  2, 1998  to  September 
17, 1998.  A  notice  granting  the  request 
was  published  on  August  24, 1998.  63 
FR  45037  (1998). 

rv.  Summary  of  Major  Comments  and 
Responses 

EPA  received  seven  comment  letters 
regarding  the  proposed  changes  to  the 
regulations.  All  of  the  commenters  were 
representatives  of  utihty  companies  or 
groups  of  utihty  companies.  A  copy  of 
each  comment  letter  received  is 
included  in  the  rulemaking  docket. 

All  of  the  conunenters  supported  the 
30  day  extension  to  the  allowance 
transfer  deadline  and  the  clarification  of 
the  signature  requirements  on  transfer 
forms.  A  summary  of  the  comments 
received  on  these  two  revisions  and  the 
Agency  responses  are  set  forth  in  the 
following  two  sections. 

A.  Allowance  Transfer  Deadline 

The  "allowance  transfer  deadline"  is 
the  last  day  on  which  allowance 
transfers  may  be  submitted  to  EPA  for 
recordation  in  a  compliance  subaccount 


>  In  addition,  the  proposal  revised  §  73.34(c)(4)  to 
eliminate  the  reference  to  the  direct  sales 
provisions,  which  were  previously  renMived  bx>m 
part  73.  61  FR  28761,  28762  (1996). 


for  use  in  meeting  a  unit's  sulfur 
dioxide  (SO2)  emissions  Umitation 
requirements  for  the  year.  40  CFR  72.2 
(definition  of  "allowance  transfer 
deadline").  EPA  proposed  to  extend  the 
allowance  transfer  deadline  from  the 
current  date  of  January  30  to  March  1  (or 
February  29  in  any  leap  year)  to  reflect 
the  Agency's  experience  in  operating 
the  Allowance  "Tracking  System  and  the 
technological  advances  that  have  been 
made  regarding  the  submission  of 
continuous  emissions  monitoring 
system  (CIMS)  data. 

Comments:  All  seven  commenters 
strongly  supported  the  proposed 
extension  of  the  allowance  transfer 
deadline  to  March  1  (or  February  29  in 
any  leap  year).  Five  of  the  commenters 
reiterated  the  arguments  EPA  made  in 
the  proposal  for  extending  the  date, 
while  the  other  two  commenters  simply 
acksowledged  support  of  the  change. 

Response:  Because  EPA  receivecf  only 
supportive  comments  on  its  proposed 
change  to  the  allowance  transfer 
deadline,  EPA  is  extending  the 
allowance  transfer  deadUne  to  the 
proposed  date  of  March  1  (or  February 
29  ih  any  leap  year)  in  today's  final  rule. 
The  reasons  for  extending  the  deadline 
are  more  fully  explained  in  the 
preamble  to  the  proposed  rule.  63  FR 
41358. 

B.  Signature  Requirement  for  Transfer 
Requests 

Under  the  core  rules.  §  73.50(b)(1) 
required  authorized  account 
representatives  seeking  recordation  of 
an  allowance  transfer  to  submit  a 
request  for  the  transfer  that  contains, 
among  other  things,  signatures  of  the 
authorized  account  representatives  for 
both  the  transferor  and  the  transferee 
accounts.  In  its  August  3,  1998  proposed 
rulemaking,  the  Agency  proposed  to  add 
§  73r.50(b)(2)  to  clarify  that  tjtie 
authorized  account  representative  for  a 
transferee  account  can  meet  the 
signature  requirement  by  submitting, 
along  with  or  in  advance  of  a  transfer 
reqiiest  from  the  authorized  account 
representative  for  any  transferor 
accoiuit,  a  signed  statement  identifying 
the  accounts  into  which  any  transfer  of 
allowances  is  authorized,  on  or  after  the 
date  of  EPA's  receipt  of  the  statement. 
Receipt  by  EPA  of  the  signed  statement 
satisfies  the  transferee  signatiire 
requirement  for  all  contemporaneous  or 
subsequent  transfers  into  accoimts 
identified  in  the  statement.  The  sptecific 
language  for  the  statement  was  set  forth 
in  proposed  §  73.50(b)(2). 

Comments:  All  seven  commenters 
strongly  supported  the  clarification  of 
the  signatiu«  requirements  for  transfer 
forms.  One  commenter  noted  that  the 
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Agency's  proposal  would  simplify  and 
streamline  the  allowance  transfer 
process.  The  same  commenter  and  one 
other  stated  that  advance  approval  of 
allowance  transfers  would  make  more 
feasible  the  electronic  submission  of 
electronic  transfers.  The  other  five 
commenters  simply  acknowledged 
support  of  the  revision. 

Response:  Because  EPA  received  only 
supportive  comments  on  its  proposed 
revision  to  the  signature  requirements 
for  allowance  transfer  requests.  EPA  is 
finalizing  this  rule  revision  (with  the 
correction  of  a  minor  citation  error  in 
§  73.50(b)(2)(i)).  The  reasons  for  this 
revision  are  more  fully  explained  in  the 
preamble  to  the  proposed  rule.  63  FR 
41363. 

C.  Impacts  of  Revisions  on  Acid  Rain 
Permits 

Today's  revisions  are  designed  so  that 
the  contents  of  existing  acid  rain 
permits  and  the  State  regulations 
required  to  issue  acid  rain  permits  do 
not  have  to  be  changed  in  order  for  the 
revisions  to  become  effective.  With  the 
exception  of  a  change  in  the  definition 
of  "allowance  transfer  deadline."  all  of 
today's  revisions  are  made  in  40  CFR 
part  73.  As  explained  in  the  preamble  to 
the  proposed  pule  (63  FR  41364).  it  is 
unnecessary  for  State  permitting 
authorities  to  revise  the  acid  rain 
permits  they  have  issued  or  regulations 
they  have  adopted  to  reflect  today's 
final  revisions  to  40  CFR  part  73. 

Similarly,  the  revisions  can  go  into 
effect  without  State  permitting 
authorities  revising  acid  rain  permits  or 
regulations  to  reflect  the  revised 
definition  of  "allowance  transfer 
deadline"  in  40  CFR  part  72.  Even  if  a 
State  issued  an  acid  rain  permit  before 
today's  revision  of  the  allowance 
transfer  deadline  becomes  effective,  the 
Agency  will  apply  the  revised  deadline 
to  the  units  covered  by  the  permit  in 
determining  end-of-year  compliance  for 
all  calendar  years  beginning  with  1998. 
See  63  FR  41364. 

While  EPA  will  apply  the  revised 
allowance  transfer  deadline  in  §  72.2. 
State  permitting  authorities  should 
revise  their  own  regulations  to  reflect 
the  new  deadline  after  it  is  finalized. 
This  will  avoid  any  potential  confusion 
on  the  part  of  regulated  entities  and  the 
public  as  to  when  EPA  determines  end- 
of-year  compliance. 

IV.  Administrative  Requirements 

A.  Docket 

A  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 


dynamic  file  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  identify  and 
locate  documents  readily  so  that  they 
can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
preambles  of  the  proposed  and  final  rule 
(which  include  EPA  responses  to 
significant  comments),  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  to  the  extent 
provided  in  section  307(d)(7)(A)  of  the 
Act. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
today's  rule  is  not  a  "significant 
regulatory  action." 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
unless  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  ft-om  the  governments. 


and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a  new 
mandate  on  State,  local  or  tribal 
govenmients.  It  modifies  an  existing 
mandate  in  a  way  that  imposes  no 
additional  duties  and  no  additional 
costs  on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  unless  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  effect,  or  impose  any 
substantial  direct  compliance  costs  on. 
the  communities  of  Indian  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Unfunded  Mandates  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
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and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  before  promulgating  a 
proposed  or  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  205  generally 
requires  that,  before  promulgating  a  rule 
for  which  a  written  statement  must  be 
prepared,  EPA  must  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  explains  why  that 
ahemative  was  not  adopted.  Finally, 
section  203  requires  that,  before 
establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  have  developed  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  any  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goverrmients  on  compliance  with 
the  regulatory  requirements. 

Because  today's  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to.  small 
governments. 

Today's  final  revisions  to  parts  72  and 
73  will  potentially  reduce  the  burden  on 
regulated  entities  by  streamlining  the 
allowance  transfer  process  and 
extending  the  allowance  transfer 
deadline.  The  revisions  will  not 
otherwise  have  any  significant  impact 
on  State,  local,  and  tribal  governments. 

F^  Paperwork  Reduction  Act 

Today's  final  revisions  to  parts  72  and 
73  will  not  impose  any  new  information 
collection  burden  subject  to  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  The  extension  of  the 
allowance  transfer  deadline  does  not 
result  in  any  new  information 
requirements  and  the  revisions  made  to 
the  signature  requirement  simply  clarify 
EPA's  existing  practice  of  accepting  the 
signature  of  the  authorized  account 
representative  for  a  transferee  account 
in  advance  of  an  allowance  transfer 
form.  OMB  has  previously  approved  the 
relevant  information  collection 
requirements  contained  in  parts  72  and 
73  under  the  provisions  of  the 
Paperwork  Reduction  Act  and  has 
assigned  OMB  control  number  2060- 
0258.  58  FR  3590.  3650  (1993). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  previously  approved 
ICR  may  be  obtained  from  the  Director. 
Regulatory  Information  Division;  EPA; 
401  M  St.  SW  (mail  code  2137); 
Washington.  DC  20460  or  by  calling 
(202)  564-2740.  Include  the  ICR  and/or 
OMB  number  in  any  correspondence. 

G.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601.  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  government 
jurisdictions. 

As  discussed  above,  today's  final 
revisions  will  reduce  the  burden  on 
regulated  entities  by  streamlining  and 
adding  flexibility  to  the  regulations.  For 
these  reasons,  EPA  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


H.  Applicability  of  Executive  Order 
13045:  Children's  Health  Protection 

Executive  Order  13045  (62  FR  19885, 
April  29.  1997)  applies  to  any  rule  if 
EPA  determines  (1)  that  the  rule  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

This  final  action  is  not  subject  to 
Executive  Order  13045.  because  the 
action  is  not  economfcally  significant  as 
defined  by  Executive  Order  12866  and 
does  not  address  an  environmental 
health  or  safety  risk  having  a 
disproportionate  effect  on  children. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)(15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  or  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodi'es.  The  NTTAA  requires  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  final  rule  does  not  involve 
any  technical  standards  that  would 
require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  NTTAA. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  addled  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
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the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Parts  72  and 

73 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Compliance 
plans,  Electric  utilities.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  December  4, 1998. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  72— [AMENDED] 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  et  seq. 

2.  Section  72.2  is  amended  by 
removing  from  the  definition  of 
"Allowance  transfer  deadline"  the 
words  "January  30  or,  if  January  30" 
and  adding,  in  their  place,  the  words 
"March  1  (or  February  29  in  any  leap 
year)  or,  if  such  day." 

PART  73— [AMENDED] 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  et  seq. 

4.  Section  73.34  is  amended  by 
removing  from  paragraph  (c)(4)  the 
words  "or  direct  sale  pursuant  to 
subpart  E  of  this  part". 

5.  Section  73.50  is  amended  by 
redesignating  paragraph  (b)(2)  as  (b)(3) 
and  adding  new  paragraph  (b)(2)  as 
follows: 

§  73.50    Scope  and  submission  of 
transfers. 

*        »        *        «        » 

(b)  *  *  * 

(2)(i)  The  authorizedaccount 
representative  for  the  transferee  account 
can  meet  the  requirements  in 
paragraphs  (b)(l)(iii)  and  (iv)  of  this 
section  by  submitting,  in  a  format 
prescribed  by  the  Administrator,  a 
statement  signed  by  the  authorized 
account  representative  and  identifying 
each  account  into  which  any  transfer  of 
allowances,  submitted  on  or  after  the 
date  on  which  the  Administrator 
receives  such  statement,  is  authorized. 
Such  authorization  shall  be  binding  on 


any  authorized  account  representative 
for  such  account  and  shall  apply  to  all 
transfers  into  the  account  that  are 
submitted  on  or  after  such  date  of 
receipt,  unless  and  until  the 
Administrator  receives  a  statement  in  a 
format  prescribed  by  the  Administrator 
and  signed  by  the  authorized  account 
representative  retracting  the 
authorization  for  the  account. 

(ii)  The  statement  under  paragraph 
(b)(2)(i)  of  this  section  shall  include  the 
following:  "By  this  signature,  I 
authorize  any  transfer  of  allowances 
into  each  Allowance  Tracking  System 
account  listed  herein,  except  that  I  do 
not  waive  any  remedies  under  40  CFR 
part  73,  or  any  other  remedies  under 
State  or  federal  law,  to  obtain  correction 
of  any  erroneous  transfers  into  such 
accounts.  This  authorization  shall  be 
binding  on  any  authorized  account 
representative  for  such  account  unless 
and  until  a  statement  signed  by  the 
authorized  account  representative 
retracting  this  authorization  for  the 
account  is  received  by  the 
Administrator." 
*        *        »        »        » 

|FR  Doc.  98-32990  Filed  12-10-98;  8:45  am] 

BILUNQ  CODE  6560-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

lOocket  No.  971015246-7293-02;  I.D. 
120798A] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Commercial  Quota  Harvested  for 
Virginia 

AGENCY:  National  Marine  Fisheries 

Service  (NfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 


summary:  NMFS  announces  that  the 
summer  flounder  commercial  quota 
available  to  the  Commonwealth  of 
Virginia  has  been  harvested.  Vessels 
issued  a  commercial  Federal  fisheries 
permit  for  the  summer  flounder  fishery 
may  not  land  summer  flounder  in 
Virginia  for  the  remainder  of  calendar 
year  1998,  unless  additional  quota 
becomes  available  through  a  transfer. 
Regulations  governing  the  summer 
flounder  fishery  require  publication  of 
this  notification  to  advise  the 
Commonwealth  of  Virginia  that  the 
quota  has  been  harvested  and  to  advise 
vessel  permit  holders  and  dealer  permit 


holders  that  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  Virginia. 

DATES:  Effective  0001  hours,  December 
9,  1998,  through  December  31,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  1998  calendar 
year  was  set  equal  to  11,105,636  lb 
(5,037,432  kg)  (62  FR  66304,  December 
18,  1997).  The  percent  allocated  to 
vessels  landing  summer  floimder  in 
Virginia  is  21.31676  percent,  or 
2,368,569  lb  (1,074,365  kg). 

Section  648.100(e)(4)  stipulates  that 
any  overages  of  commercial  quota 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  the  calendar  year 
1997,  a  total  of  2,305,985  lb  (1,045,977 
kg)  were  landed  in  Virginia,  creating  a 
11,192  lb  (5,077  kg)  overage  that  was 
deducted  from  the  amount  allocated  for 
landings  in  the  state  during  1998  (63  FR 
23227,  April  28, 1998).  The  resulting 
quota  for  Virginia  is  2,357,377  lb 
(1,069,288  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  cwnmercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  Virginia 
has  attained  its  quota  for  1998. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state.that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours,  December  9, 1998,  further 
landings  of  summer  flounder  in  Virginia 
by  vessels  holding  commercial  Federal 
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fisheries  permits  are  prohibited  for  the 
remainder  of  the  1998  calendar  year, 
unless  additional  quota  becomes 
available  through  a  transfer  and  is 
announced  in  the  Federal  Register. 
Effective  December  9, 1998,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  summer  flounder 


from  federally  permitted  vessels  that 
land  in  Virginia  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available  through  a  transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O. 12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  8, 1998. 
Brucx  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-32996  Filed  12-8-98;  2:56  pm) 

BILLING  CODE  3510-22-F 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1755 

RUS  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation) 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  its 
regulations  on  Telecommunications 
Standards  and  Specifications  for 
Materials.  Equipment,  and  Construction 
to  add  a  RUS  Form  545  Central  Office 
Equipment  Contract  (Not  Including 
Installation)  and  to  rescind  REA  Form 
545,  Central  Office  Equipment  Contract 
(Not  Including  Installation).  RUS  is 
proposing  this  new  contract  form  in 
order  to  incorporate  contractual  and 
technological  changes. 

DATES:  Written  comments  must  be 
received  by  RUS,  or  bear  a  postmark  or 
equivalent,  no  later  than  February  9, 
1999. 

ADDRESSES:  Comments  should  be 
mailed  to  Orren  E.  Cameron.  Ill, 
Director,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  STOP  1598,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW,  Washington, 
DC,  20250-1598.  RUS  requests  an 
original  and  three  copies  of  all 
comments  (7  CFR  part  1700).  All 
comments  received  will  be  available  for 
public  inspection  at  Room  2835 
(address  as  above)  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell.  Chief,  Central  Office 
Equipment  Branch. 
Telecommunications  Standards 
Division.  Rural  Utilities  Service.  STOP 
1598.  United  States  Department  of 
Agriculture,  1400  Independence  Ave.. 
SW.  Washington  EX:.  20250-1598. 
telephone  number  (202)  720-0671. 
SUPP1.EMENTARY  INFORMATfON: 


Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  A  Final  Rule  related 
Notice  entitled,  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  exempts 
RUS  loans  and  loan  guarantees  from 
coverage  under  this  Order. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  RUS  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  3  of  the  Executive 
Order.  In  addition,  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted,  no 
retroactive  effort  will  be  given  to  this 
rule,  and,  in  accordance  with  §  212(c)  of 
the  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
§  6912(c)),  appeal  procedures  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  RUS 
telecommunications  program  provides 
loans  to  borrowers  at  interest  rates  and 
terms  that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  RUS  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  that  exceed  any 
direct  economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements. 

Information  Collecti(m  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
burdens  contained  in  this  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35,  as  amended)  under  control 
number  0572-0059. 

Send  questions  or  comment  regarding 
this  burden  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
F.  Lamont  Heppe.  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Avenue,  SW.,  Room 
4034-South  Building,  Washington,  D.C. 
20250-1522. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Envirorunental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees;  and 
number  10.852.  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  for  State,  local,  and  tribal 
governments  for  the  private  sector. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  section  202  and  205  pf 
the  Unfunded  Mandates  Reform  Act. 

Background 

The  last  revision  to  the  REA  Form  545 
Contract  was  September  1966.  Since 
that  date,  divestiture  and  competition 
legislation  and  regulation  have  brought 
about  many  changes  in  the  conduct  of 
telecommunications  business.  Notable 
advances  of  central  office  equipment 
technology  such  as  Signaling  System 
No.  (SS7),  Advanced  Intelligent 
Network  (AIN),  and  Integrated  Services 
Digital  Network,  have  made  many  new 
services  available.  In  order  to  address 
the  above,  significant  changes  have  been 
made  in  the  way  business  is  conducted 
in  the  telecommunications  industry. 
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The  proposed  RUS  Form  545  Contract 
incorporates  those  changes  into  the 
Central  Office  Equipment  Contract.  The 
main  changes  to  the  Contract  are  new 
requirements  that:  (1)  Provide  for  a 
software  license,  (2)  provide  for  patent, 
copyright,  and  trademark  infringement 
protection,  (3)  provide  a  cap  on 
consequential  damages,  and  (4)  provide 
Equal  Employment  Opportunity 
requirements.  In  addition,  it  revises  and 
updates  provisions  for  (1)  delivery  of 
equipment,  (2)  inspection  and  testing  of 
the  completed  installations,  (3) 
payments  to  the  contractor,  (4) 
insurance,  (5)  liquidated  damages,  and 
(6)  completion  of  the  project.  The  above 
actions  will  make  it  possible  for  RUS 
telecommunications  borrowers  to 
continue  to  provide  their  subscribers 
vnth  the  most  modern  and  efficient 
telecommunications  service, 
implemented  in  a  predictable  and 
orderly  fashion. 

RUS  has  issued  a  series  of  7  CFR 
chapter  XVII  parts,  which  serve  to 
implement  the  policies,  procedures,  and 
requirements  for  administering  its  loan 
and  loan  guarantee  programs  and  the 
loan  dociunents  and  security 
instruments  that  provide  for  and  secure 
RUS  financing.  The  revision  to  7  CFR 
part  1755  codifies  RUS  Form  545, 
Central  Office  Equipment  Contract  (Not 
Including  Installation).  The  7  CFR  part 
1755  also  describes  where  copies  of  the 
contract  may  be  obtained.  RUS 


telecommunications  borrowers  are 
required  to  use  the  RUS  Form  545 
Contract  where  major  central  office 
facilities  Eire  being  procured  but  not 
installed  under  this  contract.  The 
present  RUS  Form  545  has  become 
outdated  due  to  technological 
advancements  and  other  reasons. 
Advanced  technology  and  equipment 
concepts  have  introduced  new  issues. 
Contract  terms  and  obligations  need  to 
be  modified  and  updated  to  more 
accurately  reflect  present  business 
practices.  Some  representative  issues 
addressed  in  this  proposed  RUS  Form 
545  contract  are:  expansion  of  patent 
infringement  protection  to  include 
copyrights,  trademarks,  etc.;  software 
right-to-use  licensing  terms;  warranty 
coverage;  use  of  information; 
consequential  damages;  delays  in 
project;  liquidated  damages;  insurance; 
independent  contractor  provisions;  and 
support  of  discontinued  products.  All 
these  additions  and  changes  have  been 
made  so  that  RUS  telephone  borrowers 
can  continue  to  provide  their 
subscribers  with  the  most  up-to-date 
and  efficient  telephone  service. 

Following  the  existing  practice  of  the 
RUS,  this  proposed  rule  contemplates 
publication  of  the  complete  text  of 
standard  contract  Form  545  in  the  CFR. 
However,  interested  parties  are  advised 
that  RUS  is  considering  and  anticipates 
publishing  a  proposed  rule  providing 
for  an  alternative  procedure  for  the 


publication  of  standard  forms  of 
contracts  pursuant  to  which  the  full  text 
of  the  contract  form  will  not  be  set  forth 
as  codified  text  in  the  CFR.  Should  such 
alternative  procedure  be  adopted 
pursuant  to  applicable  rulemaking 
procedures,  the  full  text  of  this  contract, 
as  promulgated  through  final 
rulemaking,  may  not  be  codified  in  the 
CFR. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs — communications, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  XVn  of  Title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT,  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq.,  1921  et 
seq.,  7941  etseq. 

2.  Section  1755.93  is  amended  by 
revising  the  entry  for  Form  545  in  the 
tabla  and  footnote  1  at  the  end  of  the 
table  to  read  as  follows: 

§1755.93    List  of  standard  forms  Of 
telecommunications  contracts. 


RUS  form  No. 


Issue  date 


Title 


Purpose 


Source  of 
cx>ples 


549 


[TBD]  Central  Office  Equipment  Contract  (Not  Includ- 

ing Installation). 


Purchase  and  deliver  Central  office  equipment      RUS. 


^  A  limited  number  of  copies  of  the  publication  will  be  furnished  by  RUS  upon  request.  As  this  document  is  produced  by  the  Federal  Govern- 
ment and  is,  therefore,  in  the  public  domain,  additional  copies  may  be  duplicated  locally  by  any  user  as  desired.  Requests  for  copies  should  be 
sent  to  Program  Development  and  Regulatory  Analysis  United  States  Department  of  Agriculture,  Rural  Utilities  Service,  Washington,  DC  20250- 
1522.  The  telephone  number  is  (202)  720-8674. 


3.  Section  1755.545  is  added  to  read 
as  follows: 

§  1755.  545,    Form  545,  central  office 
equipment  contract  (not  including 
installation.) 

RUS  Form  545,  Central  Office 
Equipment  Contract  (Not  Including 
Installation),  as  contained  in  this  section 
shall  be  used  for  all  purchases  of  central 
office  equipment  (other  than  such 
purchases  of  special  equipment  using 
Form  397)  using  RUS  financial 
assistance  when  the  equipment  is 
supplied  but  not  installed  by  the  seller 
as  explained  in  7  CFR  part  1753, 


subparts  E  and  H.  RUS  Form  545 
Central  Office  Equipment  Contract 
follows: 

Central  Office  Equipment  Contract  (Not 

Including  Installation) 
Notice  and  Instructions  to  Bidders; 
Central  Office  Equipment  Project  (Not 

Including  Installation) 

1.  Sealed  proposals  for  the  engineering, 
furnishing,  and  delivery,  of  central  office 
equipment,  materials,  and  software  for  the 


(hereinafter  called  the  "Owner")  which  is  to 
be  part  of  the  system  known  as 


to  be  financed  pursuant  to  a  loan  contract 
between  the  Owner  and  the  United  States  of 
America  (hereinafter  called  the 
"Government")  by  the  Administrator 
(hereinafter  called  the  "Administrator")  of 
the  Rural  Utilities  Service  (hereafter  called 
"RUS")  will  be  received  by  the  Owner  on  or 
before o'clock .M., 


at 


at  wiMch  time  and  place  the  proposals  will 
be  publicly  opened  and  read.  The  Rural 
Telephone  Bank  may  also  be  a  party  to  the 
loan  contract. 

2.  The  Bid  Documents  (composed  of  plans, 
specifications,  and  drawings),  together  with 
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all  necessary  forms  and  other  documents  for 
bidders,  may  be  obtained  from  the  Owner  or 
from  the  Owner's  Engineer,  (hereinafter 
called  the  "Engineer")  at  the  letter's  office  at 


The  Specifications  may  be  examined  at  the 
office  of  the  Owner  or  at  the  office  of  the 
Engineer.  A  copy  of  the  loan  contract 
between  the  Owner  and  the  Government  may 
be  examined  at  the  office  of  the  Owner. 

Each  set  of  Bid  Documents  will  have  a 
serial  number,  assigned  by  the  Engineer,  and 
the  number  with  the  name  of  the  bidder  will 
be  recorded  by  the  Engineer.  Bids  will  be 
accepted  only  from  original  bidders,  or  other 
qualified  bidder  to  whom  such  a  set  has  been 
transferred  by  the  original  bidder  with  the 
approval  of  the  Engineer  prior  to  the  pre-bid 
technical  session. 

3.  A  pre-bid  technical  session  will  be  held 
with  each  bidder  during  the  week  of 
,  (year),  at 

for  the  purpose  of  receiving  the  bidder's 
technical  proposal,  discussing  details  of  the 
Project,  and  considering  suggestions  from 
bidders.  The  Owner  shall  attach  to  this 
Notice  a  list  of  the  information  required  in 
the  bidder's  technical  proposal.  Each  bidder 
will  be  given  a  specific  time  period  for  the 
pre-bid  technical  session.  At  the  pre-bid 
technical  session,  the  bidder  shall  fully 
describe  to  the  Owner  any  exceptions  to  the 
Sptecifications  the  bidder  may  request.  In 
addition,  the  bidder  shall  identify  all  features 
and  capabilities  that  are  not  fully  developed 
or  do  not  have  a  verifiable  satisfactory  field 
performance  record.  If  the  Owner  decides  to 
incorporate  any  changes  into  the 
Specifications,  the  Owner  shall  furnish  all 
prospective  bidders  a  copy  of  the 
Specifications  containing  such  revisions  (the 
"Revised  Specifications")  and  all  bids  shall 
be  made  on  the  basis  of  the  Revised 
Specifications.  At  this  session,  the  bidder 
shall  identify  all  documentation  and 
materials  that  it  claims  constitute  agreed 
excluded  documentation  under  Section 
(2)(xi)  of  the  Software  License.  The  bidder 
shall  claim  only  those  items  it  may  be  unable 
to  provide  to  the  Owner  as  required  by  said 
(2)(xi).  The  Engineer  shall  immediately 
provide  a  list  of  all  items  so  identified  to  the 
[appropriate  RUS  Area  office).  The  Engineer 

shall  inform  the  bidder  at  least days 

before  the  scheduled  bid  opening  whether 
either  the  Engineer  or  IRUS)  will  reject  the 
bid  because  of  items  so  identified.  Licensor 
agrees  that  certain  Licensed  Software  cannot 
be  excluded  from  the  requirements  of  section 
(2)(xi),  including  but  not  limited  to,  software, 
the  absence  or  improper  operation  of  which 
would  significantly  impair  the  operation  of 
the  system,  would  significantly  impair  the 
ability  of  the  Owner  to  generate  revenue,  or 
would  pose  a  risk  to  RUS  loan  security.  If 
allowed,  the  agreed  excluded  documentation 
shall  be  individually  identified  in  an 
attachment  to  the  bid.  No  bid  shall  be 
accepted  from  a  bidder  who  fails  to  attend 
the  pre-bid  technical  session  or  fails  to 
demonstrate  to  the  Owner  that  its  equipment 
meets  the  requirements  of  the  Plans  and 
Specifications. 

4.  Proposals  shall  be  submitted  on  the 
forms  furnished  by  the  Owner  and  must  be 


delivered  in  a  sealed  envelope  addressed  to 
the  Owner.  The  name  and  address  of  the 
bidder,  its  license  number,  if  a  license  is 
required  for  bidding  on  a  project  by  the  State, 
and  the  date  and  hour  of  the  opening  of  bids 
must  appear  on  the  envelope  in  which  the 
proposal  is  submitted.  Proposals  must  be  in 
ink  or  typewritten.  No  alterations  or 
interlineations  will  be  permitted,  unless 
made,  initialed,  and  dated  before  submission. 

5.  Prior  to  the  submission  of  the  proposal, 
the  bidder  shall  make  and  shall  be  deemed 
to  have  made  a  careful  examination  of  the 
Specifications,  forms  of  bidder's  proposal 
and  acceptance,  and  shall  become  informed 
as  to  the  location  and  characteristics  of  the 
proposed  central  office  and  remote  terminal 
features  and  services,  the  transportation 
facilities,  the  kind  of  facilities  required  before 
and  during  the  delivery  of  the  equipment  and 
materials,  the  general  local  conditions  and  all 
other  matters  that  may  affect  the  cost. 
Bidders  will  be  required  to  comply  with  all 
applicable  statutes,  codes,  and  regulations, 
including  those  pertaining  to  the  licensing  of 
contractors  and  the  "Anti  Kick-Back  Acts," 
as  amended.  (40  U.S.C.  276c;  41  U.S.C.  51  et 
seq.)  and  regulations  issued  pursuant  thereto, 
and  18  U.S.C.  287.  874,  1001. 

6.  If  requested  by  the  Owner  or  the 
Administrator,  the  bidder  shall  furnish 
evidence,  satisfactory  to  the  Ovraer  and  the 
Administrator,  that  the  bidder  has  the 
necessary  facilities,  ability,  and  financial 
resources  to  perform  the  Contract. 

7.  The  Contract,  when  executed,  shall  be 
deemed  to  include  the  entire  agreement 
between  the  parties  thereto  and  neither  party 
shall  claim  any  modification  thereof  resulting 
from  any  representation  or  promise  made  at 
any  time  by  any  officer,  agent,  or  employee 
of  the  other  or  by  any  other  person. 

8.  The  Owner  reserves  the  right  to  waive 
minor  irregularities  or  minor  errors  in  any 
proposal,  if  it  appears  to  the  Owner  that  such 
irregularities  or  errors  were  made  through 
inadvertence.  Any  such  irregularities  or 
errors  so  waived  must  be  corrected  on  the 
proposal  in  which  they  occur  prior  to  the 
execution  of  any  Contract,  which  may  be 
awarded  thereon. 

9.  The  Owner  reserves  the  right  to  reject 
any  or  all  proposals. 

10.  The  equipment  to  be  furnished  for  all 
central  offices  and  remote  switching 
terminals  included  in  the  proposal  is  to  be 
of  the  same  basic  design.  A  proposal 
submitted  on  any  other  basis  will  not  be 
considered. 

11.  Equal  Opportunity  and  Employment. 

(a)  The  Offeror's  or  Bidder's  attention  is 
called  to  the  "Equal  Opportunity  Clause"  and 
the  "Standard  Federal  Equal  Employment 
Specifications"  contained  herein. 

(b)  The  goals  and  timetables  for  minority 
and  female  participation  are  available  from 
the  Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  which  has  the  sole 
responsibility  for  enforcing  Executive  Order 
11246,  as  amended. 

The  goals  set  forth  in  Executive  Order 
11246,  as  amended,  are  applicable  to  all  the 
Contractor's  construction  work  (whether  or 
not  it  is  federal  or  federally  assisted) 
performed  in  the  covered  area.  If  the 
Contractor  performs  construction  work  in  a 


geographical  area  located  outside  of  the 
covered  area,  it  shall  apply  the  goals 
established  for  such  geographical  area  where 
work  is  actually  performed.  With  regard  to 
this  second  area,  the  Contractor  also  is 
subject  to  the  goals  for  both  its  federally 
involved  and  nonfederally  involved 
construction. 

The  Contractor's  compliance  with 
Executive  Order  11246,  as  amended,  and  the 
implementing  regulations  at  41  CFR  Part  60- 
4  shall  be  based  on  its  implementation  of  the 
Equal  Opportunity  Clause. 

(c)  The  Contractor  shall  provide  written 
notification  to  the  Director  of  the  Office  of 
Federal  Contract  Compliance  Programs 
within  10  working  days  of  award  of  any 
construction  subcontract  in  excess  of  $10,000 
at  any  tier  for  construction  work  under  the 
contract  resulting  from  this  solicitation.  The 
notification  shall  list  the  name,  address,  and 
telephone  number  of  the  subcontractor; 
employer  identification  number  of  the 
subcontractor;  estimated  dollar  amount  of  the 
subcontract;  estimated  starting  and 
completion  dates  of  the  subcontract;  and,  the 
geographical  area  in  which  the  subcontract  is 
to  be  performed. 

Bidder's  proposal  to  Engineer,  Furnish,  and 

Deliver  Equipment,  Materials  and  Software 
(Proposal  shall  be  submitted  in  ink  or 
typewritten) 

To:  

(HEREINAFTER  CALLED  THE  "OWNER") 
The  undersigned  (hereinafter  called  the 
"Bidder")  hereby  prof>oses  to  engineer, 
furnish,  and  deliver,  and  install  the 
equipment,  materials  and  software  for  each 
Project  listed  under  Column  1.  "Project,"  in 
Article  I,  1,  and  described  in  the  plans, 
specifications  and  drawings  (hereinafter 
called  the  "Specifications")  prepared  by  the 
Owner  and  attached  hereto  and  made  a  part 
hereof,  financed  by  a  loan  to  the  Owner  made 
or  guaranteed  by  the  United  States  of 
America,  acting  through  the  Administrator  of 
the  Rural  Utilities  Service  (hereinafter  called 
the  "Administrator"),  or  by  loans  to  the 
Owner  by  the  United  States  of  America  and 
by  the  Rural  Telephone  Bank,  and  designated 


The  Bidder  has  become  informed  as  to  the 
location  and  characteristics  of  the  proposed 
Project,  has  become  informed  as  to  the  kind 
of  facilities  required  before  and  during  the 
delivery  and  installation  of  the  equipment, 
material,  and  software  and  has  become 
acquainted  with  all  other  matters  that  may 
affect  the  cost  and  time  of  delivery  of  the 
Project. 

The  Bidder  agrees  that  if  its  bid  is  accepted 
the  following  terms  and  conditions  shall 
govern. 

If,  in  submitting  this  proposal,  the  Bidder 
has  taken  any  exception  to  the  form  of 
proposal  furnished  by  the  Owner,  the  Bidder 
understands  that  the  Owner  and  the 
Administrator  may  evaluate  the  effect  of  such 
change  as  they  see  fit  and  they  may  exclude 
the  proposal  from  consideration  in 
determining  the  award  of  the  Contract. 


Section  2.  Ac 
otherwise  speci 
advance  writtei 
Bidderagrees  t( 
only  equipmen 
RUS  Informatic 
covered  by  a  lei 
issued  by  the  C 
Committee  "A' 
Bidder  agrees  a 
equipment,  anc 
of  most  recent  i 
the  date  of  the  I 
release  for  whi( 
timely  delivery 

Section  3.  Ch 
with  the  appro^ 
from  time  to  tir 
equipment  or  st 
effected  by  the 
make  reasonabl 
subtractions  frc 
are  part  of  the  f 
warrant.  Howei 
the  Project  shal 
a  reasonable  ex 
Bidder  shall  mt 
to  the  Owner  w 
such  change  is 
the  Bidder  shal 
any  such  chang 
price  shall  be  ii 
reasonable  amo 
contract  amend 
and  the  Bidder 
Administrator, 
compensation  i 
addition  will  b« 
shall  have  madi 
the  Owner  prio 
work  in  connec 
addition.  The  d 


;e  with 

lended,  and  the 
H  CFR  Part  60- 
lentation  of  the 


Federal  Register /Vol.  63,  No.  238 /Friday,  December  11,  1998 /Proposed  Rules 


68409 


Article  I.— Section  1 .  Bid  Price.  The  Bidder  Will  Engineer,  Furnish,  and  Deliver  to  the  Delivery  Points  Specified 
Below  \he  Equipment  Described  in  the  Specifications  for  the  Following  Sums 


Project  (see  notes  1 ,  2  and  3) 


(1) 


Totals 


Total  Base  Bid 


Alternate  1 
Alternate  2 
Alternate  3 
Alternate  4 


Base  bid 


(2) 


Delivery 
point 


(3) 


xxxxxx- 

XX 


XXXXXX- 
XX 


Delivery 

(see  note 

4) 


(4) 


XXXXXX- 
XX 


XXXXXX- 
XX 


Comple- 
tion of  ttie 

project 

(see  rxjte 

5) 


(5) 


XXXXXX- 
XX 


XXXXXX- 
XX 


Spare 
parts 


(6) 


XXXXXX- 

XX 
$ 
$ 
$ 
$ 


Item 


(7) 


XXXXXX- 
XX 


xxxxxx- 

XX 

9 
h 

J 


Note  1 :  If  a  remote  switching  terminal,  so  designate  and  list  after  host  office. 

Note  2:  All  Items  included  In  a  Project  shall  have  the  same  completion  schedule. 

Note  3:  Each  Project  shall  be  separated  by  a  blank  line.  . 

Note  4:  Delivery  time  in  calendar  days. 

Note  5:  Time  In  calendar  days  for  Completion  of  the  Project  shall  be  no  later  than  90  days  after  ttie  time  estatilished  for  Delivery. 
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Section  2.  Acceptable  Equipment.  Unless 
otherwise  speciHed  by  the  Owner  (and  with 
advance  written  agreement  by  RUS),  the 
Bidderagrees  to  furnish  under  this  proposal 
only  equipment  which  is  currently  listed  in 
RUS  Information  Publication  344-2  or 
covered  by  a  letter  of  technical  acceptance 
issued  by  the  Chairman,  Technical  Standards 
Committee  "A"  (Telecommunications).  The 
Bidder  agrees  also  to  furnish  only  materials, 
equipment,  and  software  which  are  new  and 
of  most  recent  issue  and  manufacture,  as  of 
the  date  of  the  bid  opening,  or  of  near  future 
release  for  which  the  Bidder  can  assure 
timely  delivery. 

Section  3.  Changes  in  Project.  The  Owner, 
with  the  approval  of  the  Administrator,  may 
from  time  to  time  prior  to  the  delivery  of 
equipment  or  software  under  this  Contract 
effected  by  the  acceptance  of  this  proposal, 
make  reasonable  changes,  additions  to  or 
subtractions  from  the  Specifications  which 
are  part  of  the  proposal  as  conditions  may 
warrant.  However,  if  substantial  changes  in 
the  Project  shall  require  an  extension  of  time, 
a  reasonable  extension  will  be  granted  if  the 
Bidder  shall  make  a  written  request  therefor 
to  the  Owner  within  thirty  (30)  days  after  any 
such  change  is  made.  Further,  if  the  cost  to 
the  Bidder  shall  be  increased  or  decreased  by 
any  such  change  or  addition,  the  Contract 
price  shall  be  increased  or  decreased  by  a 
reasonable  amount  in  accordance  with  a 
contract  amendment  signed  by  the  Owner 
and  the  Bidder  and  approved  by  the 
Administrator.  No  claim  for  additional 
compensation  for  any  such  change  or 
addition  will  be  considered  unless  the  Bidder 
shall  have  made  a  written  request  therefor  to 
the  Owner  prior  to  the  commencement  of 
work  in  connection  with  such  change  or 
addition.  The  delivery  times  specified  under 


Column  4,  "Delivery",  in  Article  I,  Section  1, 
can  only  be  changed  by  a  Contract 
amendment  approved  by  the  Bidder,  the 
Owner  and  RUS. 

Section  4.  Taxes.  The  bid  prices  herein  set 
forth  do  not  include  any  amounts  payable  by 
the  Bidder  or  the  Owner  on  account  of  taxes 
imf)osed  by  any  taxing  authority  upon  the 
sale,  purchase,  or  use  of  materials,  supplies, 
equipment,  or  software  to  be  incorporated  in 
the  Project(s).  If  any  such  tax  is  applicable  to 
the  sale,  purchase,  or  use  of  materials, 
supplies,  equipment,  or  software  hereunder, 
the  amount  thereof  shall  be  stated  separately 
on  all  invoices  and  paid  by  the  Owner. 

Article  n 

Delivery 

Section  1.  Time  of  delivery.  The  time  of 
delivery  of  materials,  equipment,  and 
software  is  of  the  essence  in  this  Contract. 
The  Bidder  shall  deliver  the  materials, 
equipment,  and  software  required  hereunder 
for  each  Project  u{>on  the  time  intervals 
established  under  Column  4,  "Delivery,"  in 
Article  1, 1,  after  the  Administrator  shall  have 
approved  this  Contract  in  writing.  The  times 
for  such  delivery  shall  be  extended  for  the 
period  of  any  reasonable  delay  due 
exclusively  to  causes  beyond  the  control  and 
without  the  fault  of  the  Bidder,  including, 
but  not  limited  to,  acts  of  God,  fires,  strikes, 
floods,  changes  in  the  Specifications  as 
herein  provided,  and  acts  or  omissions  of  the 
Owner  with  respect  to  matters  for  which  the 
Owner  is  solely  responsible.  However,  no 
such  extension  of  time  shall  be  granted  the 
Bidder  unless  within  thirty  (30)  days  after 
Bidder  becomes  aware  of  the  happening  of 
any  event  relied  upon  by  the  Bidder  for  such 
an  extension  of  time  the  Bidder  shall  have 
made  a  request  therefor  in  writing  to  the 


Owner.  Further,  no  delay  in  such  time  for 
delivery  of  materials,  equipment,  and 
software  shall  result  in  any  liability  on  the 
part  fjf  the  Owner,  except  that  the  Owner 
shall  be  resptonsible  for  and  shall  pay  the 
Bidder  on  demand  all  additional,  supportable 
costs,  and  exp>€nses  incurred  by  the  Bidder 
due  to  delays  to  the  extent  such  delays  are 
caused  by  the  Owner's  failure  to  perform  its 
obligations  under  this  Contract  unless  the 
Owner's  failure  to  perform  is  caused  by 
forces  beyond  its  control. 

Section  2.  Sequence  of  Delivery.  All 
Projects  shall  be  delivered  in  the  sequence  in 
which  they  are  listed  under  Column  1, 
"Project,"  in  Article  I,  Section  1. 

Section  3.  Inspection  and  Tests.  All 
materials,  equipment,  and  software  used 
therein  shall  be  subject  to  the  inspection, 
test,  and  approval  of  the  Owner  and 
Administrator,  in  accordance  with  the 
Specifications.  The  Bidder  shall  furnish  all 
pertinent  information  required  concerning 
the  nature  or  source  of  materials.  The  Owner 
and  the  Administrator  shall  have  the  right  to 
inspect  pertinent  records  (other  than 
manufacturing  cost  information)  of  the 
Bidder  and  of  any  subcontractor  relevant  to 
this  Project(s).  The  Bidder  shall  provide  all 
reasonable  facilities  necessary  for  such 
inspection  and  tests,  except  that  the  Bidder 
is  not  required  to  provide  test  equipment  for 
the  Owner's  tests  unless  S{>ecirically  required 
in  the  Specifications.  Failure  of  the  Owner  to 
make  insp>ections  shall  not  release  the  Bidder 
from  performance  required  hereunder. 

The  Owner  shall  make  inspections  and 
tests  of  each  Project  for  compliance  with  the 
Specifications  and  provide  the  Bidder  the. 
results  of  such  insp>ections  and  tests  in 
writing.  If  the  Owner  has  not  completed  its 
inspections  and  tests  and  provided  the 
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Bidder  the  results  within  thirty  sixty  (60) 
days  after  the  date  of  delivery  as  set  forth 
under  Column  4,"  delivery"  in  Article  1, 1, 
the  Owner  shall  (1)  pay  to  the  Bidder  the 
costs  incuiied  by  the  Bidder  as  a  result  of 
this  delay,  and  (2)  grant  an  extension  of  time 
for  the  Completion  of  the  Project  equal  to  the 
number  of  days  from  the  date  of  the  end  of 
the  sixty  (60)  day  period  until  the  date  the 
Owner  provides  such  results  to  the  Bidder. 
A  longer  f»eriod  of  time  for  insf)ection  and 
tests  can  be  allowed  if  agreed  to  in  writing 
by  the  Bidder  and  the  Owner. 

Within  thirty  (30)  days  of  receipt  of  the 
results  of  the  inspections  and  tests  from  the 
Owner,  the  Bidder  shall  correct  all 
deficiencies,  if  any,  listed  on  the  test  results 
summary  and  notify  the  Owner  in  writing  of 
such  corrections,  at  which  time  a  final 
Owner's  inspection  and  test  of  each  Project 
shall  be  conducted.  If  tests  subsequent  to  this 
are  made  necessary  by  the  Bidder's  failure  to 
satisfactorily  resolve  all  such  deficiencies  as 
previously  listed,  the  Bidder  shall  pay  the 
Owner  for  the  cost  incurred  by  the  Owner  for 
all  such  subsequent  tests. 

Section  4.  Defective  Workmanship. 
Materials  Equipment,  or  Software. 
Throughout  the  warranty  period  defined 
below  the  Bidder  shall,  within  thirty  (30) 
days  of  written  notice  from  the  Ovraer,  and 
without  charge  to  the  Owner,  at  the  Bidder's 
option,  either  remedy  or  replace  any 
materials,  equipment,  or  software  found  to  be 
defective  in  material,  or  workmanship,  or  not 
in  conformity  with  the  Specification.  This  is 
subject  to  the  following  definitions  and 
conditions: 

(a)  The  warranty  start  dale  for  a  Project  is 
the  scheduled  date  of  Completion  of  the 
Project  as  set  forth  under  Golumn  5, 
"Completion  of  the  Project,"  in  Article  I,  1, 
or  such  earlier  date  that  such  Project  is 
certified  complete.  The  warranty  period  is 
twelve  (12)  months  from  the  warranty  start 
date.  If  circumstances  or  events  under  the 
control  of  the  Bidder  cause  a  delay  beyond 
the  scheduled  date  of  Completion  of  the 
Project,  the  warranty  period  is  twelve  (12) 
months  from  the  actual  date  of  Completion 
of  the  Project,  as  defined  in  Article  VII,  1. 
The  warranty  period  shall  not  be  extended 
due  to  delays  caused  by  the  Owner. 

(b)  Without  regard  to  the  expiration  of  the 
warranty  period  set  forth  above,  the  Bidder 
warrantsto  the  Owner  that  any  Software 
furnished  under  this  Contract  shall  function, 
for  a  period  of  five  (5)  years  from  the 
warranty  start  date  defined  in  subsection  (a) 
above,  in  accordance  with  the  specifications 
and  any  written  or  printed  technical  material 
provided  by  the  Bidder  to  explain  the 
operation  of  the  Software  and  aid  in  its  use. 
The  Bidder  shall  correct  all  deficiencies 
within  thirty  (30)  days  from  the  date  of 
receipt  by  the  Bidder  of  written  notice  of 
such  deficiencies  from  the  Owner.  An 
extension  of  this  thirty  (30)  day  period  may 
be  allowed  only  if  agreed  upon  by  the  Owner. 
It  shall  be  the  Bidder's  obligation  to  insert 
and  thoroughly  test,  at  no  charge  to  the 
Owner,  any  software  amendment  or 
alteration  provided  to  satisfy  the  obligations 
of  this  6.  If  a  deficiency  is  detected  or  a 
correction  made  within  the  final  ninety  (90) 
days  of  the  warranty,  the  warranty  shall  be 


extended  to  a  date  ninety  (90)  days  afier  the 
deficiency  has  been  corrected. 

(c)  The  Owner  shall  f>ay  the  Bidder  for  any 
use  of  the  Bidder's  technical  assistance 
center  except  for  usage  to  diagnose  defects  as 
provided  in  this  4. 

(d)  The  warranty  continues  in  full  force 
and  effect  whether  or  not  the  Owner  has 
accepted  the  materials,  equipment,  or 
software,  or  by  the  issuing  of  any  certificate 
with  respect  to  Completion  of  the  Project. 

(e)  The  warranty  does  not  cover  defects  in 
materials,  equipment,  or  software  that  are 
caused  by  modifications  to  or  abuse  of 
materials,  equipment,  or  software  by  the 
Owner  or  the  CJwner's  agents,  including  but 
not  limited  to,  the  Firm  contracted  by  the 
Owner  to  install  the  materials,  equipment, 
and  software. 

(f)  The  Owner  shall  bear  the  cost  and  risk 
of  shipping  defective  components  to  the 
Bidder's  designated  repair  center.  The  Bidder 
shall  bear  the  cost  and  risk  of  shipping  new 
or  repaired  ^placement  components  to  the 
Owner. 

Article  in 

Payments 

Section  1.  Payment  of  90  percent. 

The  Bidder  shall  provide  the  Owner  with 
written  estimates,  including  the  prices,  of  the 
materials,  equipment,  and  software  delivered 
to  the  site  of  each  Project  listed  under 
column  2,  in  Article  I,  section  1.  If  the  Owner 
approves  these  estimates,  the  Owner  will  pay 
the  Bidder  90  percent  of  the  estimates  when 
all  materials,  equipment,  and  software 
required  to  put  each  Project  into  operation 
have  been  delivered  to  the  site  of  such 
Project. 

Section  2.  Payment  of  balance.  Upon 
completion  of  installation  (by  others)  of  the 
equipment,  but  prior  to  the  payment  to  the 
Bidder  of  any  amount  in  excess  of  ninety 
percent  (90%)  of  the  Total  Contract  Price,  the 
Owner  shall  make  a  final  inspection  of  the 
materials,  equipment,  and  software  provided 
hereunder  as  set  forth  under  Article  II,  3. 
Inspections  and  Tests.  If  the  materials, 
equipmsnt,  and  software  shall  be  found  to  be 
in  accordance  with  the  Specifications  and  all 
provisions  hereunder,  the  owner  shall  certify 
such  fact  to  the  Administrator  for  approval 
and  as  to  the  amount  of  the  balance  found 
to  be  due  to  the  bidder.  When  such  approval 
has  been  given,  the  Owner  shall  pay  to  the 
Bidder  all  unpaid  amounts  to  which  the 
Bidder  shall  be  entitled  hereunder.  However, 
such  final  payments  shall  be  made  not  later 
than  one  hundred  twenty  (120)  days  after 
delivery  as  set  forth  under  Column  4, 
"Delivery"  in  Article  I,  section  1,  unless 
approval  by  the  Administrator  shall  be 
withheld  or  delayed  due  to  Bidder's  actions 
or  failure  to  act. 

Section  3.  Interest  on  unpaid  amounts. 
Payment  on  undisputed  invoices  submitted 
by  the  Bidder  shall  be  due  thirty  (30)  days 
after  receipt.  Any  amounts  of  these  invoices 
not  paid  when  due  shall  accrue  interest  at  a 
rate  one  and  one-half  percent  (1  1/2%)  per 
year  higher  than  the  "Prime  Rate"  published 
in  the  Wall  Street  Journal  in  its  first  issue  of 
the  month  in  which  payment  becomes  due 
and  changing  each  subsequent  month  with 
the  first  issue  published  in  the  respective 
month. 


Section  4.  Acceptance  not  waiver. 
Acceptance  by  the  Owner  of  equipment, 
materials,  or  software  while  the  Bidder  is  in 
default  under  any  provision  of  this  Contract 
shall  not  be  construed  as  a  waiver  by  the 
Owner  of  any  right  hereunder  including, 
without  limitation,  any  right  to  liquidated 
damages  the  Owner  may  have  by  virtue  of 
Article  V,  section  2. 

Article  IV 

Particular  Undertakings  of  the  Bidder 

Section  1.  Possession  and  Control.  The 
equipment,  materials,  and  software 
purchased  under  this  Contract,  until  such 
date  or  dates  when  the  Owner  may  take 
possession  and  control,  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connection  therewith,  and  in  connection 
with  the  equipment,  materials,  and  software 
to  be  used  therein,  shall  be  borne  by  the 
Bidder.  The  Bidder  shall  make  good  and  fully 
repair  all  damages  to  the  equipment, 
materials,  and  software  under  the  control  of 
the  Bidder  by  reasons  of  any  act  of  God.  or 
any  other  casualty  or  cause  whether  or  not 
the  same  shall  have  occurred  by  reason  of  the 
Bidder's  negligence. 

Section  2.  Termination  of  Bidder's  Risks 
and  Obligations.  The  Bidder  shall  deliver  to 
the  Owner,  and  the  Owner  shall  accept,  full 
possession  and  control  of  each  Project  on  the 
date  of  delivery.  Upon  such  delivery  of 
possession  and  control  of  any  Project  the 
Bidder's  risks  and  obligations  as  set  forth 
above  pertaining  to  such  Project  shall  be 
terminated;  provided,  however,  that  nothing 
herein  contained  shall  relieve  the  Bidder  of 
its  obligation  for  full  performance  under  the 
Sf)ecifications,  or  its  liability  with  respect  to 
defective  materials,  equipment,  or  software 
as  specified  in  Article  II.  section  4,  hereof. 
The  equipment  shall  not  be  installed  until 
delivery  of  possession  and  control  to  the 
Owner  has  been  accomplished,  as  set  forth 
above. 

Section  3.  Purchase  of  Materials.  The 
Bidder  shall  purchase  all  materials  and 
supplies  except  software  outright  and  not 
subject  to  any  conditional  sales  agreements, 
bailment  lease  or  other  agreement  reserving 
unto  the  seller  any  right,  title,  or  interest 
therein.  Materials  and  supplies  other  than 
software  shall  become  the  property  of  the 
Owner  as  the  Owner  makes  payments 
therefor  to  the  Bidder  in  accordance  with 
Article  ill,  section  1(a). 

Section  4.  Software  License.  If  the  Bidder 
requires  a  software  license  agreement 
covering  the  rights,  terms,  and  conditions  of 
the  use  and  assignability  of  all  software 
integral  to  the  operation  of  the  Project,  the 
license  shall  be  in  the  form  of  Addendum  1 
to  this  Contract  (See  7  CFR  1753.38(c)). 

Section  5.  Assignment  of  Guarantees.  All 
guarantees  of  materials,  equipment, 
workmanship,  and  software  running  in  favor 
of  the  Bidder  shall  be  transferred  and 
assigned  to  the  Owner  upon  Completion  of 
the  Project  and  at  such  time  as  the  Bidder 
receives  final  payment.  Any  such  guarantees 
shall  be  in  addition  to  the  Bidder's  warranty 
defined  in  Article  II,  section  4.  This 
provision  may  be  modified  with  respect  to  a 
particular  warranty  if  the  Bidder 
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demonstrates  to  the  satisfaction  of  RUS  and 
the  Owner  that  a  transfer  is  not  possible. 

Section  6.  Patent,  Copyright,  Trademark, 
and  Trade  Secret  Infringement.  The  Bidder 
shall  hold  harmless  and  indemnify  the 
Owner  from  any  and  all  claims,  suits,  and 
proceedings  for  the  infringement  of  any 
patent,  copyright,  trademark,  or  violation  of 
trade  secrets  covering  any  equipment  or 
software  used  in  the  work,  except  for  items 
of  the  Owner's  design  or  selection.  If  the 
Owner's  use  of  equipment  or  software  is 
enjoined,  the  Bidder  shall  promptly,  at  its 
own  expense,  modify  or  replace  the 
infringing  equipment  or  software  so  that  it  no 
longer  infringes  but  remains  functionally 
equivalent,  or  obtain  for  the  Owner  a  license 
or  other  right  to  use  the  equipment  or 
software.  This  shall  be  in  addition  to  any 
other  rights  or  claims,  which  the  Owner  may 
have.  The  Bidder  shall,  at  its  own  expense, 
(and  the  Owner  agrees  to  permit  Bidder  to  do 
so,)  defend  any  suits  which  may  be  instituted 
by  any  party  against  the  Owner  for  alleged 
infringement  of  patents,  copyright, 
trademark,  or  violation  of  trade  secrets 
relative  to  the  Bidder's  performance 
hereunder.  Either  party  shall  notify  the  other 
promptly  of  any  such  claims,  and  the  Owner 
shall  give  to  the  Bidder  full  authority  and 
opportunity  to  settle  such  claims,  and  shall 
reasonably  cooperate  with  the  Bidder  in 
obtaining  information  relative  to  such  claims. 

Section  7.  Compliance  with  Statutes  and 
Regulations.  The  Bidder  shall  comply  with 
all  applicable  laws,  statutes,  ordinances, 
rules,  and  regulations.  The  Bidder 
acknowledges  that  it  is  familiar  with  the 
Rural  Electrification  Act  of  1936,  as  amended 
(7  use.  901  et  seq.].  the  Anti-Kickback  Acts, 
as  amended  (40  U.S.C.  276c;  41  U.S.C.  51  et 
seq.),  and  any  rules  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C.  201,  286, 
287,  641,  666,  874,  1001,  1361  and  1366,  as 
amended. 

The  Bidder  represents  that  to  the  extent 
required  by  Executive  Orders  12549  (3  CFR. 
1985-1988  Comp.,  p.  189)  and  12689  (3  CFR, 
1989  Comp.,  p.  235),  Debarment  and 
Suspension,  and  7  CFR  part  3017,  it  has 
submitted  to  the  Owner  a  duly  executed 
certification  in  the  form  prescribed  in  7  CFR 
part  3017. 

The  Bidder  represents  that,  to  the  extent 
required,  it  has  complied  with  the 
requirements  of  Pub.  L.  101-121,  section  319, 
103  Stat.  701,  750-765  (31  U.S.C.  1352), 
entitled  "Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal  contracting 
and  financial  transactions,"  and  any  rules 
and  regulations  issued  pursuant  thereto. 

Article  V 

Remedies 

Section  1.  Completion  on  Bidder's  Default. 
If  default  shall  be  made  by  the  Bidder  in  the 
material,  equipment,  or  software  furnished 
hereunder,  the  Owner,  without  in  any 
manner  limiting  its  legal  and  equitable 
remedies  in  the  circumstances,  may  serve 
upon  the  Bidder  a  written  notice  requiring 
the  Bidder  to  cause  such  default  to  be 
corrected  forthwith.  Unless  within  thirty  (30) 
days  after  the  service  of  such  notice  upon  the 
Bidder  such  default  shall  be  corrected  or 
arrangements  for  the  correction  thereof, 


satisfactory  to  both  the  Owner  and  the 
Administrator,  shall  have  been  made  by  the 
Bidder,  the  Owner  may  take  over  the 
performance  of  the  Bidder's  obligations 
hereunder  and  prosecute  the  same  to 
completion  by  contract  or  otherwise  for  the 
account  and  at  the  expense  of  the  Bidder,  ana 
the  Bidder  shall  be  liable  to  the  Owner  for 
any  suppKsrtable  cost  or  expense  in  excess  of 
the  bid  price  occasioned  thereby.  The  Owner, 
in  such  contingency,  may  exercise  any  rights, 
claims,  or  demands  which  the  Bidder  may 
have  against  third  persons  in  connection 
herewith  and  for  such  purpose  the  Bidder 
does  hereby  assign,  transfer,  and  set  over 
unto  the  Owner  all  such  rights,  claims,  and 
demands. 

Section  2.  Liquidated  Damages.  Should  the 
Bidder  fail  to  complete  any  Project  as  shown 
under  Column  5,  "Completion  of  the 
Project,"  in  Article  I,  section  1,  due  to 
circumstances  or  events  under  control  of  the 
Bidder,  within  the  time  herein  agreed  upon, 
after  giving  effect  to  extensions  of  time,  if 
any,  herein  provided,  then,  in  that  event  and 
in  view  of  the  difficulty  of  estimating  with 
exactness  damages  caused  by  such  delay,  the 
Owner  shall,  so  long  as  the  subject  Project 
shall  not  have  been  placed  in  service,  have 
the  right  to  deduct  from  and  retain  out  of 
such  moneys  which  may  be  then  due,  or 
which  may  become  due  and  payable  to  the 
Bidder,  the  sum  of: 


dollars  ($_ 


for 


(Project) 

dollars  ($ 

) 

for 

(Project) 

dollars  ($ 

) 

for 

(Project) 

per  day  for  each  and  every  day  that  such 
completion  is  delayed  beyond  the  scheduled 
time  for  Completion  of  the  Project,  as 
liquidated  damages  and  not  as  a  penalty,  up 
to  the  amount  of  the  respective  Biase  Bid  plus 
accepted  alternates  for  the  affected  Project; 
provided,  however,  that  the  Owner  shall 
promptly  notify  the  Bidder  in  writing  of  the 
manner  in  which  the  amount  claimed  as 
liquidated  damages  was  computed.  The 
Bidder  shall  pay  to  the  Owner  the  amount 
necessary  to  effect  such  payment  in  full. 
Such  payment  is  not  to  be  reduced  by  the 
value  of  any  partial  performance  by  the 
Bidder. 

At  the  technical  sessions,  each  Bidder  shall 
identify  all  features  and  capabilities  that  are 
not  fully  developed  or  do  not  have  a 
verifiable  satisfactory  field  performance 
record.  If  the  Owner  allows  these  features  to 
be  bid  as  separate  Projects,  then  they  are  to 
be  individually  listed  under  Columns  1 
through  8,  in  Article  I,  section  1.  These 
unproven  features  and  cap>abilities  are  to  be 
individually  listed  in  this  section  2  also,  with 
liquidated  damages  amounts  determined  by 
the  Owner  and  stated  for  each.  If  a  Bidder 
neglects  to  identify  any  such  feature  at  the    . 
technical  session,  delay  in  providing  the 
feature  is  considered  a  delay  in  completing 


the  associated  Project  and  the  Owner  may 
assess  liquidated  damages  listed  for  that 
Project  regardless  of  whether  the  Project  is 
placed  in  service. 

Section  3.  Consequential  Damages.^n  no 
event  shall  the  Bidder's  liability  for 
incidental  or  consequential  loss  or  damage, 
except  for  personal  injury  or  tangible 
property  damage,  exceed  the  amount  of  10 
times  the  total  contract  price,  as  amended. 

Section  4.  Enforcement  of  Remedies  by 
Administrator.  The  Administrator  may  on 
behalf  of  the  Owner  exercise  any  right  or 
enfon;e  any  remedy,  which  the  Owner  may 
exercise  or  enforce  hereunder. 

Section  5.  Cumulative  Remedies.  Every 
right  or  remedy  herein  conferred  upon  or 
reserved  to  the  Owner  or  the  Administrator 
shall  be  cumulative  and  shall  be  in  addition 
to  every  right  and  remedy  now  or  hereafter 
existing  at  law  or  in  equity  or  by  statute  and 
the  pursuit  of  any  right  or  remedy  shall  not 
be  construed  as  an  election;  provided, 
however,  that  the  provisions  of  section  2  of 
this  Article  V  shall  be  the  exclusive  measure 
of  damages  for  failure  by  the  Bidder  to  have 
effected  the  Completion  of  Project  within  the 
time  herein  agreed  upon. 

Article  VI 

Equal  Employment 

Section  1.  The  Bidder. 

(a)  The  Bidder  represents  that: 

1)  It  has, does  not  have 

_,  100  or  more  employees,  and  if 

,  has  not 


J         ( 


it  has,  that 
(2)  It  has . 


furnished  the  Equal 


Employment  Opportunity  Employers 
Information  Report  EEO-1 ,  Standard  Form 
100,  required  of  employers  with  100  or  more 
employees  pursuant  to  Executive  Order 
11246,  as  amended,  and  Title  VII  of  the  Civil 
Rights  Act  of  1964. 

(b)  The  Bidder  agrees  that  it  will  obtain, 
prior  to  the  award  of  any  subcontract  for 
more  than  510,000  hereunder  to  a 
subcontractor  with -100  or  more  employees,  a 
statement,  signed  by  the  proposed 
subcontractor,  that  the  proposed 
subcontractor  has  filed  a  current  report  on 
Standard  Form  100. 

(c)  The  Bidder  agrees  that  if  it  has  100  or 
more  employees  and  has  not  submitted  a 
report  on  Standard  Form  100  for  the  current 
reporting  year  and  that  if  this  contract  will 
amount  to  more  than  510,000,  the  Bidder  will 
file  such  report,  as  required  by  law,  and 
notify  the  Owner  in  writing  of  such  filing 
prior  to  the  Owner's  acceptance  of  this 
propwsal. 

(d)  The  Bidder  certifies  that  it  does  not 
maintain  or  provide  for  its  employees  any 
segregated  facilities  at  any  of  its 
establishments,  and  that  it  does  not  permit  its 
employees  to  perform  their  services  at  any 
location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Bidder  certifies 
further  that  it  will  not  maintain  or  provide 
for  its  employees  any  segregated  facilities  at 
any  of  its  establishments,  and  that  it  will  not 
permit  its  employees  to  perform  their 
services  at  any  location,  under  its  control, 
where  segregated  facilities  are  maintained. 
The  Bidder  agrees  that  a  breach  of  this 
certification  is  a  violation  of  the  Equal 
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Opportunity  Clause  in  this  contract.  As  used 
in  this  certification,  the  term  "segregated 
facilities"  means  any  waiting  rooms,  work 
areas,  restrooms  and  washrooms,  restaurants 
and  other  eating  areas,  limeclocks,  locker 
rooms  and  other  storage  or  dressing  areas, 
parking  lots,  drinking  fountains,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  directive  or 
are  in  fact  segregated  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  custom,  or  otherwise.  The  Bidder 
agrees  that  (except  where  it  has  obtained 
identical  certifications  from  proposed 
subcontractors  for  specific  time  periods)  it 
will  obtain  identical  certifications  from 
profxjsed  subcontractors  prior  to  the  award  of 
subcontracts  exceeding  510,000  which  are 
not  exempt  from  the  provisions  of  the  Equal 
Opportunity  Clause,  and  that  it  will  retain 
such  certifications  in  its  files. 

Section  2.  During  the  performance  of  this 
contract,  the  Contractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin.  The  Contractor  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
are  treated  during  employment  without 
regard  to  their  race,  color,  religion,  sex,  or 
national  origin.  Such  action  shall  include, 
but  not  be  limited  to,  the  following: 
employment,  upgrading,  demotion  or 
transfer;  recruitment  or  recruitment 
advertising;  layoff  or  termination;  rates  of  pay 
or  other  forms  of  compensation;  and 
selection  for  training,  including 
apprenticeship.  The  Contractor  agrees  to  post 
in  conspicuous  places  available  to  employees 
and  applicants  for  employment,  notices  to  be 
provided  setting  forth  the  provisions  of  this 
nondiscrimination  clause. 

(b)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  shall  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

(c)  The  Contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  the  Bidder  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
representative  of  the  Contractor's 
commitments  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment. 

(d)  The  Contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  and  of 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor. 

(e)  The  Contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  and  by  rules, 
regulations,  and  orders  of  the  Secretary  of 
Labor,  or  pursuant  thereto,  and  will  permit 
access  to  the  Contractor's  books,  records,  and 
accounts  by  the  administering  agency  and  the 
Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations,  and  orders. 

(f)  In  the  event  of  the  Contractor's 
noncompliance  with  the  nondiscrimination 


clauses  of  this  contract  or  with  any  of  the 
said  rules,  regulations,  or  orders,  this 
contract  may  be  canceled,  terminated,  or 
suspended  in  whole  or  in  part  and  the 
Contractor  may  be  declared  ineligible  for 
further  Government  contracts  or  federally 
assisted  construction  contracts  in  accordance 
with  procedures  authorized  in  Executive 
Order  11246  and  such  other  sanctions  as  may 
be  imposed  and  remedies  invoked  as 
provided  in  the  said  Executive  Order  11246 
or  by  rule,  regulation  or  order  of  the 
Secretary  of  Labor,  or  as  otherwise  provided 
by  law. 

(g)  The  Contractor  will  include  the  portion 
of  the  sentence  immediately  preceding 
paragraph  (a)  and  the  provisions  of 
paragraphs  (a)  through  (g)  in  every 
subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  11246  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  Contractor  will 
take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the 
administering  agency  may  direct  as  a  means 
of  enforcing  such  provisions,  including 
actions  for  noncompliance;  provided, 
however,  that  in  the  event  a  contractor 
becomes  involved  in,  or  is  threatened  with, 
litigation  with  a  subcontractor  or  vendor  as 
a  result  of  such  direction  by  the 
administering  agency,  the  Contractor  may 
request  the  United  States  to  enter  into  such 
litigation  to  protect  the  interests  of  the 
United  States. 

Section  3.  Equal  Employment  Opportunity 
Specifications. 

(a)  As  used  in  these  specifications: 
"Covered  area"  means  the  geographical 

area  described  in  the  solicitation  from  which 
this  contract  resulted; 

"Director"  means  Director,  Office  of 
Federal  Contract  Compliance  Programs, 
United  States  Department  of  Labor,  or  any 
person  to  whom  the  Director  delegates 
authority; 

"Employer  identification  number"  means 
the  Federal  Social  Security  number  used  on 
the  Employer's  Quarterly  Federal  Tax  Return, 
U.S.  Treasury  Department  Form  941;  and 

"Minority"  includes: 

(i)  Black  (all  persons  having  origins  in  any 
of  the  Black  African  racial  groups  not  of 
Hispanic  origin); 

(ii)  Hispanic  (all  persons  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  Culture  or  origin, 
regardless  of  race); 

(iii)  Asian  and  Pacific  Islander  (all  persons 
having  origins  in  any  of  the  original  peoples 
of  the  Far  East,  Southeast  Asia,  the  Indian 
Subcontinent,  or  the  Pacific  Islands);  and 

(iv)  American  Indian  or  Alaskan  Native  (all 
persons  having  origins  in  any  of  the  original 
peoples  of  North  America  and  maintaining 
identifiable  tribal  affiliations  through 
membership  and  participation  or  community 
identification). 

(b)  Whenever  the  Contractor,  or  any 
subcontractor  at  any  tier,  subcontracts  a 
portion  of  the  work  involving  any 
construction  trade,  it  shall  physically  include 
in  each  subcontract  in  excess  of  $10,000  the 
provisions  of  these  specifications  and  the 


Notice  which  contains  the  applicable  goals 
for  minority  and  female  participation  and 
which  is  set  forth  in  the  solicitations  from 
which  this  contract  resulted. 

(c)  If  the  Contractor  is  participating 
(pursuant  to  41  CFR  60-4.5)  in  a  Hometown 
Plan  approved  by  the  U.S.  Department  of 
Labor  in  the  covered  area  either  individually 
or  through  an  association,  its  affirmative 
action  obligations  on  all  work  in  the  Plan 
area  (including  goals  and  timetables)  shall  be 
in  accordance  with  that  Plan  for  those  trades 
which  have  unions  participating  in  the  Plan. 
Contractors  must  be  able  to  demonstrate  their 
participation  in  and  compliance  with  the 
provisions  of  any  such  Hometown  Plan.  Each 
Contractor  or  Subcontractor  participating  in 
an  approved  Plan  is  individually  required  to 
comply  with  its  obligations  under  the  EEO 
clause,  and  to  make  a  good  faith  effort  to 
achieve  each  goal  under  the  Plan  in  each 
trade  in  which  it  has  employees.  The  overall 
good  faith  performance  by  other  contractors 
or  subcontractors  toward  a  goal  in  an 
approved  Plan  does  not  excuse  any  covered 
contractor's  or  subcontractor's  failure  to  take 
good  faith  efforts  to  achieve  the  Plan  goals 
and  timetables. 

(d)  The  Contractor  shall  implement  the 
specific  affirmative  action  standards 
provided  in  paragraphs  (g)  (i)  through  (xvi) 
of  these  specifications.  The  goals  set  forth  in 
the  solicitation  from  which  this  contract 
resulted  are  expressed  as  percentages  of  the 
total  hours  of  employment  and  training  of 
minority  and  female  utilization  the 
Contractor  should  reasonably  be  able  to 
achieve  in  each  construction  trade  in  which 

it  has  employees  in  the  covered  area.  Covered 
construction  contractors  performing 
construction  work  in  geographical  areas 
where  they  do  not  have  a  federal  or  federally 
assisted  construction  contract  shall  apply  the 
minority  and  female  goals  established  for  the 
geographical  area  where  the  work  is  being 
performed.  Goals  are  published  periodically 
in  the  Federal  Register  in  notice  form,  and 
such  notices  may  be  obtained  from  any  Office 
of  Federal  Contract  Compliance  Programs 
office  or  from  Federal  procurement 
contracting  officers.  The  Contractor  is 
expected  to  make  substantially  uniform 
progress  in  meeting  its  goals  in  each  craft 
during  the  period  specified. 

(e)  Neither  the  provisions  of  any  collective 
bargaining  agreement,  nor  the  failure  by  a 
union  with  which  the  Contractor  has  a 
collective  bargaining  agreement,  to  refer 
either  minorities  or  women  shall  excuse  the 
Contractor's  obligations  under  these 
specifications.  Executive  Order  11246  or  the 
regulations  promulgated  pursuant  thereto. 

(f)  In  order  for  the  nonworking  training 
hours  of  apprentices  and  trainees  to  be 
counted  in  meeting  the  goals,  such 
apprentices  and  trainees  must  be  employed 
by  the  Contractor  during  the  training  period, 
and  the  Contractor  must  have  made  a 
commitment  to  employ  the  apprentices  and 
trainees  at  the  completion  of  their  training, 
subject  to  the  availability  of  employment 
opportunities.  Trainees  must  be  trained 
pursuant  to  training  programs  approved  by 
the  U.S.  Department  of  Labor. 

(g)  The  Contractor  shall  take  specific 
affirmative  actions  to  ensure  equal 
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employment  opportunity.  The  evaluation  of 
the  Contractor's  compliance  with  these 
specifications  shall  be  based  uf)on  its  effort 
to  achieve  maximum  results  firom  its  actions. 
The  Contractor  shall  document  these  efforts 
fully,  and  shall  implement  affirmative  action 
steps  at  least  as  extensive  as  the  following: 

(i)  Ensure  and  maintain  a  working 
environment  free  of  harassment, 
intimidation,  and  coercion  at  all  sites,  and  in 
all  facilities  at  which  the  Contractor's 
employees  are.  assigned  to  work.  The 
Contractor,  where  possible,  will  assign  two  or 
more  women  to  each  construction  project. 
The  Contractor  shall  specifically  ensure  that 
all  foremen,  superintendents,  and  other  on- 
site  supervisory  personnel  are  aware  of  and 
carry  out  the  Contractor's  obligation  to 
maintain  such  a  working  envirorunent,  with 
specific  attention  to  minority  or  female 
individuals  working  at  such  sites  or  in  such 
facilities. 

(ii)  Establish  and  maintain  a  current  list  of 
minority  and  female  recruitment  sources, 
provide  written  notification  to  minority  and 
female  recruitment  sources  and  to 
community  organizations  when  the 
Contractor  or  its  unions  have  employment 
opportunities  available,  and  maintain  a 
recOTd  of  the  organizations'  responses. 

(iii)  Maintain  a  current  file  of  the  names, 
addresses  and  telephone  numbers  of  each 
minority  and  female  off-the-street  applicant 
and  minority  or  female  referral  from  a  union, 
a  recruitment  source  or  community 
organization  and  of  what  action  was  taken 
with  respect  to  each  such  individual.  If  such 
individual  was  sent  to  the  union  hiring  hall 
for  referral  and  was  not  referred  back  to  the 
Contractor  by  the  union  or,  if  referred,  not 
employed  by  the  Contractor,  this  shall  be 
documented  in  the  file  with  the  reason 
therefore,  along  with  whatever  additional 
actions  the  Contractor  may  have  taken. 

(iv)  Provide  immediate  written  notification 
to  the  Director  when  the  union  or  unions 
with  which  the  Contractor  has  a  collective 
bai;gaining  agreement  has  not  referred  to  the 
Contractor  a  minority  person  or  woman  sent 
by  the  Contractor,  or  when  the  Contractor  has 
other  information  that  the  union  referral 
process  has  impeded  the  Contractor's  efforts 
to  meet  its  obligations. 

(v)  Develop  on-the-job  training 
opportunities  and/or  participate  in  training 
programs  for  the  area  which  expressly 
include  minorities  and  women,  including 
upgrading  programs  and  apprenticeship  and 
trainee  programs  relevant  to  the  Contractor's 
employment  needs,  especially  those 
programs  funded  or  approved  by  the 
Department  of  Labor.  The  Contractor  shall 
provide  notice  of  these  programs  to  the 
sources  compiled  under  (g)(ii)  above. 

(vi)  Disseminate  the  Contractor's  EEO 
policy  by  providing  notice  of  the  policy  to 
unions  and  training  programs  and  requesting 
their  cooperation  in  assisting  the  Contractor 
in  meeting  its  EEO  obligations;  by  including 
it  in  any  pwlicy  manual  and  collective 
bargaining  agreement;  by  publicizing  it  in  the 
company  newspaper,  annual  report,  etc.;  by 
specific  review  of  the  policy  with  all 
management  personnel  and  with  all  minority 
and  female  employees  at  least  once  a  year; 
and  by  posting  the  company  EEO  policy  on 


bulletin  boards  accessible  to  all  employees  at 
each  location  where  construction  work  is 
performed. 

(vii)  Review,  at  least  annually,  the 
company's  EEO  policy  and  affirmative  action 
obligations  under  these  sf>ecifications  with 
all  employees  having  any  responsibility  for 
hiring,  assignment,  layoff,  termination,  or 
other  employment  decisions  including 
specific  review  of  these  items  with  onsite 
supervisory  personnel  such  as 
Superintendents,  General  Foremen,  etc., 
prior  to  the  initiation  of  construction  work  at 
any  job  site.  A  written  record  shall  be  made 
and  maintained  identifying  the  time  and 
place  of  these  meetings,  persons  attending, 
subject  matter  discussed,  and  disposition  of 
the  subject  matter. 

(viii)  Disseminate  the  Contractor's  EEO 
policy  externally  by  including  it  in  any 
advertising  in  the  news  media,  specifically 
including  minority  and  female  news  media, 
and  providing  written  notification  to  and 
discussing  the  Contractor's  EEO  p>olicy  with 
other  contractors  and  subcontractors  with 
whom  the  Contractor  does  or  anticipates 
doing  business. 

(ix)  Direct  its  recruitment  efforts,  both  oral 
and  written,  to  minority,  female,  and 
community  organizations,  to  schools  with 
minority  and  female  students  and  to  minority 
and  female  recruitment  and  training 
organizations  serving  the  Contractor's 
recruitment  area  and  employment  needs.  Not 
later  than  one  month  prior  to  the  date  for  the 
acceptance  of  applications  for  apprenticeship 
or  other  training  by  any  recruitment  source, 
the  Contractor  shall  send  written  notification 
to  organizations  such  as  the  above,  describing 
the  openings,  screening  procedures,  and  tests 
to  be  used  in  the  selection  process. 

(x)  Encourage  present  minority  and  female 
employees  to  recruit  other  minority  persons 
and  women  and,  where  reasonable,  provide 
after  school,  summer,  and  vacation 
employment  to  minority  and  female  youth 
both  on  the  site  and  in  other  areas  of  a 
Contractor's  work  force. 

(xi)  Validate  all  tests  and  other  selection 
requirements  where  there  is  an  obligation  to 
do  so  under  41  CFR  Part  60-3. 

(xii)  Conduct,  at  least  annually,  an 
inventory  and  evaluation  at  least  of  all 
minority  and  female  personnel  for 
promotional  opportunities  and  encourage 
these  employees  to  seek  or  to  prepare  for, 
through  appropriate  training,  etc.,  such 
opportunities. 

(xiii)  Ensure  that  seniority  practices,  job 
classifications,  work  assignments  and  other 
personnel  practices,  do  not  have  a 
discriminatory  effect  by  continually 
monitoring  all  personnel  and  employment 
related  activities  to  ensure  that  the  EEO 
policy  and  the  Contractor's  obligations  under 
these  specifications  are  being  carried  out. 

(xiv)  Ensure  that  all  facilities  and  company 
activities  eire  nonsegregated  except  that 
separate  or  single-user  toilet  and  necessary 
changing  facilities  shall  be  provided  to  assure 
privacy  between  the  sexes. 

(xv)  Document  and  maintain  a  record  of  all 
solicitations  of  offers  for  subcontracts  frtim 
minority  and  female  construction  contractors 
and  suppliers,  including  circulation  of 
solicitations  to  minority  and  female 


contractor  associations  and  other  business 
associations. 

(xvi)  Conduct  a  review,  at  least  annually, 
of  all  supervisors'  adherence  to  and 
performance  under  the  Contractor's  EEO 
policies  and  affirmative  action  obligations. 

(h)  Contractors  are  encouraged  to 
participate  in  voluntary  associations,  which 
assist  in  fulfilling  one  or  more  of  their 
affirmative  action  obligations  (g)(i)  through 
(xvi).  The  efforts  of  a  contractor  association, 
joint  contractor-union,  contractor- 
community,  or  other  similar  group  of  which 
the  Contractor  is  a  member  and  participant, 
may  be  asserted  as  fulfilling  any  one  or  more 
of  its  obligations  under  [g)(i)  through  (xvi)  of 
these  sf)ecifications  provided  that  the 
Contractor  actively  participates  in  the  group, 
makes  every  effort  to  assure  that  the  group 
has  a  positive  impact  on  the  employment  of 
minorities  and  women  in  the  industry, 
ensures  that  the  concrete  benefits  of  the 
program  are  reflected  in  the  Contractor's 
minority  and  female  workforce  participation, 
makes  a  good  faith  effort  to  meet  its 
individual  goals  and  timetables,  and  can 
provide  access  to  documentation  which 
demonstrates  the  effectiveness  of  actions 
taken  on  behalf  of  the  Contractor.  The 
obligp/ion  to  comply,  however,  is  the 
Contractor's  and  failure  of  such  a  group  to 
fulfill  an  obligation  shall  not  be  a  defense  for 
the  Csntractor's  noncompliance. 

(i)  A  single  goal  for  minorities  and  a 
separate  single  goal  for  women  have  been 
established.  The  Contractor,  however,  is 
required  to  provide  equal  employment 
opportunity  and  to  take  affirmative  action  for 
all  minority  groups,  both  male  and  female, 
and  all  women,  both  minority  and  non- 
minority.  Consequently,  the  Contractor  may 
be  in  violation  of  Executive  Order  if  a 
particular  group  is  employed  in  a 
substantially  disparate  manner  (for  example, 
even  though  the  Contractor  has  achieved  its 
goals  for  women  generally,  the  Contractor 
may  be  in  violation  of  Executive  Order  11246 
if  a  specific  minority  group  of  women  is 
underutilized). 

(j)  The  Contractor  shall  not  use  the  goals 
and  timetables  or  affirmative  action 
standards  to  discriminate  against  any  person 
because  of  race,  color,  religion,  sex,  or 
national  origin. 

(k)  The  Contractor  shall  not  enter  into  any 
subcontract  with  any  fierson  or  firm  debarred 
from  Government  contracts  pursuant  to 
Executive  Order  11246. 

(1)  The  Contractor  shall  carry  out  such 
sanctions  and  penalties  for  violation  of  these 
specifications  and  of  the  Equal  Opportunity 
Clause,  including  suspension,  termination, 
and  cancellation  of  existing  subcontracts  as 
may  be  imposed  or  ordered  pursuant  to 
Executive  Order  11246  and  its  implementing 
regulations,  by  the  Office  of  Federal  Contract 
Compliance  Programs.  Any  Contractor  who 
fails  to  carry  out  such  sanctions  and  penalties 
shall  be  in  violation  of  these  specifications 
and  Executive  Order  11246. 

(m)  The  Contractor,  in  fulfilling  its 
obligations  under  these  specifications,  shall 
implement  specific  affirmative  action  steps, 
at  least  as  extensive  as  those  standards 
prescribed  in  paragraph  (g)  of  these 
specifications,  so  as  to  achieve  maximum 
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results  from  its  efforts  to  ensure  equal 
employment  opportunity.  If  the  Contractor 
fails  to  comply  with  the  requirements  of 
Executive  Order  11246,  as  amended,  the 
implementing  regulations,  or  these 
specifications,  the  Director  shall  proceed  in 
accordance  with  41  CFR  60-4.8. 

(n)  The  Contractor  shall  designate  a 
responsible  official  to  monitor  all 
employment  related  activity  to  ensure  that 
the  company  EEO  policy  is  being  carried  out, 
to  submit  rejjorts  relating  to  the  provisions 
hereof  as  may  be  required  by  the  Government 
and  to  keep  records.  Records  shall  at  least 
include  for  each  employee  the  name,  address, 
telephone  numbers,  construction  trade, 
union  a^iliation  if  any,  employee 
identification  number  when  assigned,  social 
security  number,  race,  sex,  status  (e.g., 
mechanic,  apprentice,  trainee,  helper,  or 
laborer),  dates  of  changes  in  status,  hours 
worked  per  week  in  the  indicated  trade,  rate 
of  pay,  and  locations  at  which  the  work  was 
fwrformed.  Records  shall  be  maintained  in  an 
easily  understandable  and  retrievable  form; 
however,  to  the  degree  that  existing  records 
satisfy  this  requirement,  contractors  shall  not 
be  required  to  maintain  separate  records. 

(o)  Nothing  herein  provided  shall  be 
construed  as  a  limitation  upton  the 
application  of  other  laws  which  establish 
different  standards  of  compliance  or  upon 
the  application  of  requirements  for  the  hiring 
of  local  or  other  area  residents  (e.g.  those 
under  the  Public  Works  Employment  Act  of 
1977  and  the  Community  Development  Block 
Grant  Program). 

Section  4.  In  this  Article  VI. 

(a)  The  term  "Contractor"  shall  also  mean 
"Bidder"  or  "Subcontractor"  as  applicable. 

(b)  The  provisions  of  sections  2  &  3  are 
applicable  to  the  extent  required  by  law.  In 
determining  whether  these  sections  are 
applicable,  reference  should  be  made  to 
Office  of  Federal  Contract  Compliance 
Programs  regulations  (41  CFR  Part  60). 

Article  VU 

Miscellaneous 

Section  1.  Definitions. 

The  term  "Completion  of  the  Contract" 
shall  mean  accomplishment  of  completion  of 
the  Project  for  all  central  offices  (and 
associated  remote  switching  terminals), 
features  and  services  listed  under  Column  1, 
"Project."  in  Article  I,  section  1,  and  all 
alternates  accepted  by  the  Owner,  on  the 
Owner's  acceptance. 

The  term  "Completion  of  the  Project"  shall 
mean  full  performance  by  the  Bidder  of  the 
Bidder's  obligations  herein  set  out  and  all 
amendments  and  revisions  thereof  for  a 
central  office  (and  all  associated  remote 
switching  terminals),  feature  or  service.  The 
scheduled  date  for  completion  of  the  Project 
is  ninety  (90)  days  after  delivery  as  specified 
under  Column  4,  "Delivery,"  in  Article  I, 
section  1,  as  amended  or  adjusted  under 
Article  II,  section  1,  and  section  3.  The 
scheduled  date  for  Completion  of  the  Project 
is  the  date  from  which  liquidated  damages 
are  computed.  The  actual  date  of  completion 
of  the  Project  shall  be  the  date  of  the  receipt 
by  the  Owner  bom  the  Bidder  of  written 
notification  that  all  deficiencies  listed  on  the 
results  of  acceptance  tests  have  been 


corrected;  provided,  that  the  final  inspection 
and  tests  by  the  Owner  finds  the  deficiencies 
satisfactorily  resolved.  If  the  deficiencies 
have  not  been  satisfactorily  resolved,  the 
actual  date  of  completion  of  the  Project  shall 
be  the  date  that  the  deficiencies  are  fully  and 
satisfactorily  resolved  as  determined  by 
subsequent  Owner's  tests.  The  Certificate  of 
Completion  approved  and  signed  by  the 
Owner  and  approved  in  writing  by  the 
Administrator  shall  be  conclusive  evidence 
as  to  the  fact  of  Completion  of  the  Project  and 
the  date  thereof.  Full  compliance  with  the 
procedure  for  "Completion  of  the  Project" 
and  an  individual  Certificate  of  Completion 
is  required  for  each  Project  listed  under 
Column  1,  "Project."  in  Article  I,  section  1. 

The  "Contract"  shall  consist  of  the  Notice 
and  Instructions  to  Bidders,  the  Bidder's 
proposal  and  the  Owner's  acceptance,  and 
the  Specifications. 

The  term  "days"  shall  mean  calendar  days. 

The  term  "minor  errors  or  irregularities" 
shall  mean  a  defect  or  variation  in  a  Bidder's 
bid  that  is  a  matter  of  form  and  not  of 
substance.  Errors  or  irregularities  are 
'minor"  if  they  can  be  corrected  or  waived 
without  being  prejudicial  to  other  Bidders 
and  when  they  do  not  affect  the  price, 
quantity,  quality,  or  timeliness  of 
construction.  Unless  otherwise  noted,  the 
Owner  determines  whether  an  error  or 
irregularity  is  "minor." 

The  term  "placed  in  service"  shall  mean 
used  by  the  C5wner  to  earn  revenue. 

The  term  "Project"  shall  mean  a  central 
office  and  all  associated  remote  switching 
terminals  (if  any),  a  remote  switching 
terminal  if  purchased  without  a  supporting 
central  office,  a  feature  (or  group  of  features), 
or  a  service  (or  group  of  services),  which  is 
listed  under  Column  1,  "Project,"  in  Article 

1,  section  1.  The  only  instance  in  which  a 
remote  switching  terminal  can  constitute  a 
separate  Project  is  where  such  remote 
switching  terminal  is  purchased  with 
associated  modifications  to  its  supporting 
host  switch  but  no  other  modifications  to  the 
host  switch  are  specified.  A  Project  will  have 
a  single  completion  schedule  listed  under 
Column  5  "Completion  of  the  Project,"  in 
Article  I,  section  1,  and  a  single  liquidated 
damages  amount  shown  in  Article  V,  section 

2.  The  Contract  may  consist  of  one  or  more 
Projects. 

The  term  "Software"  shall  mean  computer 
programs  contained  on  a  tape,  disc, 
semiconductor  device  or  other  memory 
device  or  system  memory  consisting  of  logic 
instructions  and  instruction  sequences  in 
machine-readable  object  code,  which 
manipulate  data  in  the  central  processor, 
control  and  perform  input/output  operations, 
perform  error  diagnostic  and  recovery 
routines,  control  call  processing,  and  perform 
peripheral  control,  and  administrative  and 
maintenance  functions;  as  well  as  associated 
documentation,  excluding  source  code,  used 
to  describe,  maintain,  and  use  the  programs 
provided  under  the  Contract. 

The  term  "Specifications"  shall  mean  the 
minimum  performance  requirements  of  the 
Owner  as  contained  in  the  documents  listed 
below,  and  attached  to  this  agreement: 
RUS  Form     


RUS  Form 

dated 

RUS  Form 
dated 


RUS  Form 
dated 


dated 


requirements  may  have  been  amended  by 
specific  written  exceptions  in  the  Bidder's 
proposal  which  have  been  agreed  to  by  the 
Ghvner  and  accepted  by  the  Administrator. 

Section  2.  Continuing  Equipment 
Support— Parts,  Service,  and  Software.  In 
addition  to  warranty  repairs  and 
replacement,  the  Bidder  shall  offer  repair 
service  and  repair  parts  to  the  Owner  in 
accordance  with  the  Bidder's  practices  and 
terms  then  in  effect,  for  the  Bidder's 
manufactured  equipment  furnished  pursuant 
to  this  Agreement.  Such  repair  service  or 
repair  parts  shall  be  available  for  as  long  as 
the  Bidder  is  manufacturing  or  stocking  such 
equipment,  or  for  no  less  than  eight  (8)  years 
after  the  Bidder  has  ceased  manufacturing  or 
offering  such  equipment  for  sale.  The  Bidder 
shall  also  offer  software  support  services  to 
the  Owner  in  accordance  with  the  Bidder's 
practices,  terms,  and  charges  then  in  effect, 
but  in  any  event  for  no  less  than  five  (5)  years 
after  the  Bidder  has  ceased  manufacturing  or 
offering  for  sale  such  software. 

Section  3.  Materials  and  Supplies.  The 
Bidder  shall  use  only  such  unmanufactured 
articles,  materials,  and  supplies  as  have  been 
mined  or  produced  in  the  United  States,  or 
in  any  eligible  country,  and  only  such 
manufactured  articles,  materials,  and 
supplies  as  have  been  manufactured  in  the 
United  States,  or  in  any  eligible  country, 
substantially  all  from  articles,  materials,  or 
supplies  mined,  produced  or  manufactured, 
as  the  case  may  be.  in  the  United  States,  or 
in  any  eligible  country,  provided  that  other 
articles,  materials,  or  supplies  may  be  used 
in  the  event  and  to  the  extent  that  the 
Administrator  shall  expressly  authorize  in 
writing  such  use  pursuant  to  the  provisions 
of  the  Rural  Electrification  Act  of  1938,  being 
Title  IV  of  Public  Resolution  No.  122,  75th 
Congress,  approved  June  21,  1938.  For 
purposes  of  this  section,  an  "eligible 
country"  is  any  country  that  applies  with 
respect  to  the  United  States  an  agreement 
ensuring  reciprocal  access  for  United  States 
products  and  services  and  United  States 
suppliers  to  the  markets  of  that  country,  as 
determined  by  the  United  States  Trade 
Representative.  The  Bidder  agrees  to  submit 
to  the  Owner  such  certificate  or  certificates, 
signed  by  the  Bidder  and  all  subcontractors, 
with  respect  to  compliance  with  the 
foregoing  provision  as  the  Administrator 
from  time  to  time  may  require. 

Section  4.  Confidentiality.  All  information 
supplied  by  the  Bidder  to  the  Owner  which 
bears  a  legend  or  notice  restricting  its  use, 
copying,  or  dissemination,  except  insofar  as 
it  may  be  in  the  public  domain  through  no 
acts  attributable  to  the  Owner,  shall  be 
treated  by  the  Owner  as  confidential 
information,  and  the  Owner  shall  not 
reproduce  any  such  information  except  for  its 
own  internal  use  and  as  authorized  by  this 
Contract,  and  shall  use  any  information  only 
for  archival  backup,  in-house  training, 
operating,  maintenance,  and  administrative 


or  expiratioi 

Section  7. 
terms  or  con 
failure  of  eit 
such  term  oi 
occasions,  si 
the  same  or 
of  this  Conti 

Section  8. 
shall  requir* 
personal  rigl 
employees  o 
visits  to  its  f 
plead  such  r 
or  proceed  in 

Section  9. 
Bidder  shall 
by  acceptanc 
hereof,  or  en 
person,  firm 
performance 
hereunder,  o 
approval  in ' 
and  the  Adn 

Section  10 
obligations  c 
interpretatio 
Contract  sha 
the  laws  of  tl 
except  for  its 
conflict  of  la 

Section  11 
The  acceptai 
Owner  shall 


Federal  Register /Vol.  63,  No.  238 /Friday.  December  11.  1998 /Proposed  Rules 


68415 


)rt  services  to 
I  the  Bidder's 
iien  in  effect, 
an  five  (5)  years 
inufacturing  or 


11  information 
>wner  which 


purposes  and  in  conjunction  with  its  use  of 
the  equipment,  materials,  and  software 
fiimished  hereunder.  All  information 
supplied  to  the  Bidder  by  the  Owner  which 
bears  a  legend  or  notice  restricting  its  use, 
copying,  or  dissemination,  except  insofar  as 
it  may  be  in  the  public  domain  through  no 
acts  attributable  to  the  Bidder,  shall  1^ 
treated  by  the  Bidder  as  confidential 
information,  and  shall  not  be  used  by  the 
Bidder  for  any  purpose  adverse  to  the 
interests  of  the  Owner,  and  shall  not  be 
reproduced  or  distributed  by  the  Bidder 
except  for  the  Bidder's  use  in  its  performance 
under  this  Contract.  The  foregoing 
confidentiality  obligations  do  not  apply  to 
information  which  is  independently 
develojjed  by  the  receiving  paiiy  or  which  is 
lawfully  received  by  the  receiving  party  free 
of  restriction  from  another  source  having  a 
right  to  so  furnish  such  information,  or  is 
already  known  to  the  receiving  party  at  the 
time  of  disclosiu«  free  of  restriction.  If  the 
Bidder  has  failed  to  provide  continuing 
equipment  support  as  described  in  Article 
VII,  section  2,  the  Owner  is  released  from  this 
obligation.  This  provision  does  not  restrict 
release  of  information  by  the  United  States  of 
America  pursuant  to  the  Freedom  of 
information  Act  or  other  legal  process. 

Section  5.  Entire  Agreement.  The  terms 
and  conditions  of  this  Contract  as  approved 
by  RUS  supersede  all  prior  oral  or  written 
understandings  between  the  parties.  There 
are  no  understandings  or  representations, 
expressed  or  implied,  not  expressly  set  forth 
herein. 

Section  6.  Survival  of  Obligations.  The 
rights  and  obligations  of  the  parties,  which 
by  their  nature,  would  continue  beyond  the 
termination,  cancellation,  or  expiration  of 
this  Contract,  shall  survive  such  termination 
or  expiration. 

I    Section  7.  Non- Waiver.  No  waiver  of  any 
terms  or  conditions  of  this  Contract,  or  the 
failure  of  either  party  to  enforce  strictly  any 
such  term  or  condition  on  one  or  more 
occasions,  shall  be  construed  as  a  waiver  of 
the  same  or  of  any  other  terms  or  conditions 
of  this  Contract  on  any  other  occasion. 

Section  8.  Releases  Void.  Neither  party 
shall  require  releases  or  waivers  of  any 
personal  rights  from  representatives  or 
employees  of  the  other  in  connection  with 
visits  to  its  premises,  nor  shall  such  parties 
plead  such  releases  or  waivers  in  any  action 
or  proceeding. 

Section  9.  Nonassignment  of  Contract.  The 
Bidder  shall  not  assign  the  Contract,  effected 
by  acceptance  of  this  proposal,  or  any  part 
hereof,  or  enter  into  any  contract  with  any 
person,  firm  or  corporation,  for  the 
performance  of  the  Bidder's  obligations 
hereunder,  or  any  part  hereof,  without  the 
approval  in  writing  of  the  Owner,  the  Surety, 
and  the  Administrator. 

Section  10.  Choice  of  Law.  The  rights  and 
obligations  of  the  parties  and  all 
interpretations  and  performance  of  this 
Contract  shall  be  governed  in  all  respects  by 

the  laws  of  the  State  of 

except  for  its  rules  with  respect  to  the 
conflict  of  laws. 

Section  11.  Approval  of  the  Administrator. 
The  acceptance  of  this  proposal  by  the 
Owner  shall  not  create  a  contract  unless  such 


acceptance  shall  be  approved  in  writing  by 
the  Administrator  within  ninety  (90)  days 
after  the  date  hereof:  t 

By  

(Signature  of  Bidder) 


(Name — Type  or  Print) 


(Title) 


(Company  Name  of  Bidder) 


(Address  of  Bidder) 
Attest: 


(Secretary) 


(Date) 

The  proposal  must  be  signed  with  the  full 
name  of  the  Bidder.  In  the  case  of  a 
partnership,  the  proposal  must  be  signed  in 
the  firm  name  by  each  partner.  In  the  case 
of  a  corporation,  the  proposal  must  be  signed 
in  the  corporate  name  by  a  duly  authorized 
officer  and  the  Corporate  seal  affixed  and 
attested  by  the  Secretary  of  the  Corporation. 
(If  executed  by  other  than  the  President,  a 
Vice-President,  the  partners  or  the  individual 
owner,  a  power  of  attorney  or  other  legally 
acceptable  document  authorizing  execution 
shall  accompany  this  contract,  unless  such 
power  of  attorney  is  on  file  with  RUS.) 

Acceptance 

Subject  to  the  approval  of  the 
Administrator,  the  Owner  hereby  accepts  the 
proposal  of 


for  the  Project(s)  herein  described  for  the 
Total  Base  Bid  of  $ and 

Alternate  For 

Spare  Parts,  Item(s)  $ 

Maintenance  Tools,  Item(s)  $ 

Alternate  No.  1  add  (deduct)  $ 

Alternate  No.  2  add  (deduct)  $ 

Alternate  No.  3  add  (deduct)  $ 

Alternate  No.  4  add  (deduct)  $ 

Alternate  No.  5  add  (deduct)  $ 

Alternate  No.  6  add  (deduct)  $ 

The  total  contract  price  is  $ 

By  

Owner 

President 
Attest: 


Secretary 


Date  Of  Acceptance 

Dated:  December.  7, 1998. 
Jill  Long  Thompson. 
Under  Secretary,  Rural  Development. 
[FR  Doc.  98-32883  Filed  12-10-98;  8:45  ain] 
BILLING  CODE  3410-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NV-034-0113;  FRL-6200-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Nevada  State 
Implementation  Plan  Revision,  Clark 
County 

AGENCY:  Environmental  Protection 
Af^ncy  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Nevada  State 
Implementation  Plan  (SIP).  This  action 
specifically  includes  proposed  approval 
of  revisions  to  Clark  County  Health 
District's  wintertime  oxygenated  fuels 
projgram.  The  intended  effect  of  this  SIP 
revision  is  principally  to  regulate  CO 
emissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
an/ended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  proposal  will 
incorporate  it  into  the  federally 
approved  SIP  for  the  Clark  County 
nonattainment  area.  EPA  has  evaluated 
this  revision  and  is  proposing  to 
approve  it  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  11,  1999. 

ADDRESSES:  Comments  may  be  mailed 
to:  Air  Planning  Office  (AIR-21,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  SIP  revision  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  SIP  revision  are 
also  available  for  inspection  at  the 
following  locations: 
Nevada  Division  of  Environmental 

Protection,  Bureau  of  Air  Quality,  123 

W.  Nye  Lane,  Carson  City,  NV 
Clark  County  Health  District,  PO  Box 

3902,  625  Shadow  Lane,  Las  Vegas, 

NV 

FOR  FURTHER  INFORMATION  CONTACT: 
Roxanne  Johnson,  Air  Planning  Office 
(AIR-2),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415)  744- 
1225. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  revision  being  proposed  for 
approval  into  the  Nevada  SIP  includes: 
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Clark  County  District  Board  of  Health, 
(CCDBH),  Air  Pollution  Control  (APC) 
Section  53,  Oxygenated  Gasoline 
Program  (as  amended  and  approved  on 
September  25,  1997).  This  SIP  revision 
was  submitted  by  the  Nevada  Division 
of  Environmental  Protection  to  EPA  on 
August  7,  1998. 

II.  Background 

Section  211(m)  of  the  CAA  requires 
states  with  CO  nonattainment  areas  with 
design  values  of  9.5  parts  per  million 
(ppm)  or  more  to  submit  revisions  to 
their  SIPs  for  those  areas,  and 
implement  an  oxygenated  gasoline 
program,  requiring  gasoline  to  meet  a 
minimum  oxygen  content  of  2.7%  by 
weight. 

The  Clark  County  nonattainment  area 
design  value  was  based  on  data  for  the 
required  two  year  period  of  1988  and 
1989.  The  design  value  was  greater  than 
12.7  ppm  (i.e.,  14.4  ppm  using  1988 
data);  therefore  the  area  was  classified 
as  moderate  CO  nonattainment  under 
section  186  of  the  Act.  Because  the 
nonattainment  area  did  not  attain  the 
CO  standard  by  the  required  attainment 
date  of  December  31, 1996 ',  the 
nonattainment  area  of  Clark  County  was 
reclassified  to  serious  for  CO.  As  a 
serious  area,  Clark  County  now  has  until 
December  31,  2000  to  meet  the  national 
CO  standard. 

CO  remains  the  greatest  air  quality 
challenge  in  Clark  County,  especially  in 
the  Las  Vegas  Valley.  While  a  number 
of  programs  have  helped  reduce  CO 
levels  each  year  since  1976,  CO  levels 
are  directly  affected  by  the  ever- 
increasing  number  of  car  miles  traveled 
each  yeai.  Nearly  all  CO  in  the  Valley 
comes  from  gasoline  powered  vehicles. 
Especially  challenging  are  winter 
months  which  bring  weather  inversions 
which  trap  cold  air  under  warm  air, 
preventing  the  CO  emitted  from  motor 
vehicles  from  escaping  the  Valley.  This 
phenomenon  causes  several  nights  of 
high  CO  levels  each  winter.  Overall,  the 
District  continues  to  have  a  good 
experience  with  implementing  its 
oxygenated  fuels  program  as  a  cost 
effective  method  of  reducing  CO 
emissions  in  the  Valley. 

The  oxygenated  gasoline  program  was 
initially  adopted  on  November  17,  1988. 
The  initial  program  included:  a  2.5% 
oxygen  level  for  the  first  wintertime 
season,  a  2.6%  oxygen  level  for  the  next 
wintertime  season,  and  a  choice  of 
methyl  tertiary  butyl  ether  (MTBE)  or 
ethanol  as  oxygenates.  The  regulation 
was  amended  in  June  1990  to  increase 


'  Clark  County  was  granted  a  one-year  extension 
of  the  December  31. 1995  attainment  date.  61  FR 
575407  (November  6.  1996). 


the  time  period  of  each  succeeding 
wintertime  season  and  again  in  July 
1991  to  increase  the  oxygen  level  from 
2.6%  to  2.7%  oxygen  by  weight. 

The  District's  new  submittal  requires 
wintertime  oxygenated  gasoline  from 
October  1  through  March  31.  The 
minimum  oxygen  level  is  3.5%  by 
weight. 

The  following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

III.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of 
this  SIP  revision,  EPA  must  evaluate  the 
revision  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
Part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

(a)  3.5%  oxygenated  fuels  program. 
The  Clark  County  area  of  applicability  is 
the  hydrographic  basins  containing  the 
Las  Vegas  Valley,  the  Eldorado  Valley, 
the  Ivanpah  Valley,  the  Boulder  City 
limits,  and  any  area  within  3  miles  of 
any  such  hydrographic  basins  and 
which  is  within  Clark  County,  Nevada. 

In  1995,  the  Board  of  Health  adopted 
a  resolution  committing  to  the  adoption 
in  1998  of  a  regulation  that  would 
mandate  3.5%  oxygen  commencing 
October  2001.  In  March  1997,  the  Clark 
County  Commission  adopted  a 
resolution  requesting  that  the  Board  of 
Health  adopt  such  a  program  for 
implementation  for  the  fall  of  1997.  The 
program  was  adopted  by  the  Board  on 
September  25,  1997  and  requires  that 
the  minimum  oxygen  content  of 
wintertime  gasoline  shall  be  3.5% 
oxygen  by  weight,  starting  October  1, 
1997. 

The  District  calculated  the  CO 
emission  reduction  benefit  for  a  3.5% 
oxygen  program  in  the  Valley,  compared 
to  no  oxygen.  The  calculation  showed 
approximately  a  38%  emission  benefit. 
The  District's  oxygenated  gasoline 
program  remains  the  more  cost  effective 
CO  control  measure  when  compared  to 
its  smog  check/ repair,  traffic  flow 
improvements,  winter  RVP  limit,  transit 
pass  program,  and  the  federal  motor 
vehicle  emission  control  program. 

The  Clark  County  oxygenated  fuels 
SIP  revision  included  all  the  EPA 
required  information  (under  appendix 
V,  40  CFR  part  51)  including:  A  letter 
from  the  designated  state  official 
requesting  that  the  revision  be 
incorporated  into  the  SIP;  evidence  that 
the  District  has  legal  authority  to  adopt, 
implement  and  enforce  the  adopted 
revision;  evidence  of  the  public  notice 
listing  the  rule  or  plan  revision; 


evidence  that  a  public  hearing  was  held; 
and  copies  of  public  comments 
generated  during  the  public  comment 
period. 

The  SIP  revision  also  included  the 
required  technical  support  information 
which  included:  Identification  of 
regulated  pollutants  affected  by  the 
revision;  and  identification  of  the 
locations  of  the  affected  major  areas. 

(b)  Analysis  of  Las  Vegas  oxygenated 
gasoline  preemption  issues. 

In  response  to  concerns  raised  by  the 
Western  States  Petroleum  Association 
during  the  District's  rule  adoption 
process,  the  District  requested  EPA's 
opinion  regarding  whether  the  3.5% 
oxygen  requirement  is  preempted  under 
the  CAA.  EPA's  analysis  was  provided 
to  the  District  and  WSPA  by  letter  dated 
May  26,  1998,  from  Margo  T.  Oge, 
Director,  U.S.  EPA  Office  of  Mobile 
Sources,  and  is  summarized  below.  The 
full  analysis  is  contained  in  the  docket 
for  this  action. 

EPA  does  not  believe  that  Clark 
County's  requirement  is  preempted 
under  the  Clean  Air  Act.  State 
requirements  like  Clark  County's  are 
governed  by  the  following  provisions  in 
the  Act:  (1)  Section  211(m),  which 
requires  certain  states  with  areas 
exceeding  the  National  Ambient  Air 
Quality  Standard  for  carbon  monoxide 
(CO)  to  establish  wintertime  oxygenated 
gasoline  programs,  (2)  section  211(c)(4), 
which  prohibits  certain  state  fuel 
regulations  adopted  for  purposes  of 
control  of  pollution  from  motor 
vehicles;  and  (3)  section  116  and  other 
provisions  in  Title  I  of  the  CAA,  which 
give  the  states  primary  responsibility  for 
meeting  the  NAAQS  and  reserve 
authority  to  the  states  to  establish  more 
stringent  air  pollution  control 
limitations  than  those  established  by 
EPA.  State  provisions  can  also 
potentially  be  preempted  based  on 
conflict  with  the  CAA  and  federal  fuel 
specifications  of  the  oxygen  content  of 
gasoline. 

Clark  County's  3.5%  fuel  oxygen 
content  requirement  is  neither  barred  by 
section  211(m)  of  the  CAA,  nor 
preempted  by  the  CAA,  either  explicitly 
under  section  211(c)(4)(A)  or  implicitly 
based  on  the  judicial  doctrines  of 
conflict  preemption  or  field  preemption. 

Section  211(m)  requires  that  certain 
states  adopt  a  requirement  that  gasoline 
be  blended  to  contain  not  less  than  2.7 
%  oxygen  by  weight.  EPA  believes  that 
a  state  may  satisfy  this  requirement  by 
requiring  gasoline  to  contain  2.7% 
oxygen  or  by  setting  a  content 
requirement  higher  than  2.7%.  This  is 
consistent  with  the  text  of  the  section 
211(m),  the  structure  of  the  Act,  and  the 
legislative  history  of  this  provision. 


Federal  Register /Vol.  63,  No.  238 /Friday.  December  11,  199.8 /Proposed  Rules 


68417 


Clark  County's  requirement  that 
gasoline  contain  3.5%  oxygen  by  weight 
is  not  prohibited  by  section  211(m)(2). 

Clark  County's  3.5%  oxygen 
requirement  also  is  not  preempted  by 
section  211(c)(4)(A)  of  the  Act.  Congress 
required  states  to  adopt  the  elements  of 
an  oxygenated  gasoline  program 
specified  in  section  2H(m)  and  to 
submit  them  as  a  SIP  revision,  which 
would  be  approved  by  EPA.  Congress' 
specification  of  the  necessary  elements 
of  an  approvable  SIP  revision  in  section 
211(m)  indicates  Congress'  intent  that 
this  provision  take  precedence  over  the 
more  general  provisions  of  section 
211(c)(4)(A)  and  that  EPA  approve  a  SIP 
revision  that  includes  the  program 
elements  specified  under  section  211(m) 
without  a  further  showing  of  necessity 
under  section  211(c)(4)(C).  A  state 
requirement  of  greater  than  2.7% 
oxygen  content  is  within  the  range  of 
oxygen  content  requirements  that 
Congress  authorized  and  envisioned 
under  section  211(m)  and  is  not  subject 
to  section  211(c)(4). 

Clark  County's  requirement  of  3.5% 
oxygen  content  is  also  not  preempted  by 
the  Clean  Air  Act  based  on  conflict. 
Conflict  occurs  when  it  is  impossible  for 
a  private  party  to  comply  with  both  state 
and  federal  requirements,  or  where  state 
law  is  an  obstacle  to  the 
accomplishment  of  Congressional 
purpose.  Such  conflict  does  not  exist  in 
this  instance.  It  is  practically  and  legally 
possible  to  blend  and  supply  gasoline 
that  meets  the  federal  conventional 
gasoline  requirements  and  has  an 
oxygen  content  of  3.5%.  Clark  County's 
program  is  not  an  obstacle  to 
accomplishing  Congressional  purpose; 
rather  it  is  consistent  with  the 
requirements  of  sections  211(m)  and 
211(C)(4). 

Clark  County's  requirement  of  3.5% 
oxygen  content  is  also  not  preempted  by 
the  Clean  Air  Act  based  on  field 
preemption  because  federal  regulation 
in  this  area  is  not  so  pervasive  as  to 
preclude  supplementation  by  the  states, 
nor  is  the  federal  interest  in  the  field 
sufficiently  dominant  to  preempt  state 
action. 

In  summary,  EPA  has  evaluated  the 
submitted  oxygenated  gasoline  program 
revision  and  has  determined  that  it  is 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
Clark  County  Health  District,  Air 
Pollution  Control  (APC)  Section  53, 
Oxygenated  Gasoline  Program  is  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  Part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
coosulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
pri.or  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
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Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  December  l,  1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Begion  IX. 
[FR  Doc.  98-32891  Filed  12-10-98;  8:45  am) 

BILUNQ  CODE  66«0-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket  No.  ME-057-01 -7006b;  FRL-«200- 
9] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Maine;  Plan  for  Controlling 
MWC  Emissions  From  Existing  MWC 
Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
proposes  to  approve  the  sections  111(d)/ 
129  State  Plan  submitted  by  Maine 
Department  of  Environmental  Protection 
on  April  15,  1998,  for  implementing  and 
enforcing  the  Emissions  Guidelines  (EG) 
applicable  to  existing  Municipal  Waste 
Combustors  (MWCs)  units  with  capacity 
to  combust  more  than  250  tons/day  of 
municipal  solid  waste  (MSW).  See  40 
CFR  part  60,  subpart  Cb.  The  Plan  was 
submitted  by  the  Maine  DEP  to  satisfy 
certain  Federal  Clean  Air  Act 
requirements.  In  the  Final  Rules  section 
of  the  Federal  Register,  EPA  is 
approving  the  Maine  State  Plan 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  edverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action. 

DATES:  Comments  must  be  received  in 
writing  by  January  11,  1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  John  Courcier,  Office  of 
Ecosystem  Protection  (CAP),  U.S.  EPA, 
JFK  Federal  Building,  Boston, 
Massachusetts  02203-2211.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 


Environmental  Protection  Agency,  Air 
Permits  Unit,  Office  of  Ecosystem 
Protection,  10th  Floor,  One  Congress 
Street,  Boston,  Massachusetts  02203. 
Maine  Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  Ray 
Building,  Hospital  Street,  Augusta, 
Maine  04333,  (207)  287-2437. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier,  Office  of  Ecosystem  Protection 
(CAP),  EPA-New  England,  Region  1. 
Boston,  Massachusetts  02203,  (617) 
565-9462. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  November  24,  1998. 
John  P.  DeVillars, 
Regional  Administrator.  Region  1. 
[FR  Doc.  98-32987  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  65 

[CO  Docket  No.  98-177;  FCC  98-238] 

1998  Biennial  Regulatory  Review — 
Petition  for  Section  1 1  Biennial 
Review. 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  May  8,  1998,  SBC 
Communications  ("SBC")  filed  a 
petition  for  rulemaking  in  which  SBC 
presents  a  number  of  proposals 
designed  to  reduce  or  eliminate 
Commission  regulations  as  part  of  the 
1998  biennial  review.  The  attached 
Notice  of  Proposed  Rulemaking 
("NPRM")  commences  a  biennial  review 
proceeding  to  seek  comment  on  SBC's 
proposals  to  reduce  or  eliminate 
regulations  pertaining  to  incumbent 
local  exchange  carriers  ("LECs"). 
Specifically,  the  NPRM  seeks  comments 
on  SBC's  proposals  to  revise  the 
Commission's  rate  of  return 
represcription  rules,  to  eliminate  the 
requirement  to  use  the  lead  lag  study 
methodology  for  calculating  the  cash 
working  capital  of  large  incumbent 
LECs,  to  detariff  certain  services  subject 
to  competition,  to  further  streamline  the 
cost  allocation  manual  filing 
procedures,  and  to  simplify  the 
Commission's  wireless  radio  rules.  The 
NPRM  declines  to  seek  comment  on  the 
remaining  SBC  proposals  because  such 
proposals  either  involve  rules 
promulgated  as  a  result  of  the  1996  Act 
of  the  proposals  or  involve  rules  or 
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proposals  that  are  already  the  subject  of 
biennial  review  or  other  proceedings. 
DATES:  Submit  comments  on  or  before 
January  11,  1999. 

Submit  reply  comments  on  or  before 
January  25,  1999. 

ADDRESSES:  Federal  Communications 
Commission,  445-12th  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Anthony  Dale,  Common  Carrier  Bureau, 
Accounting  Safeguards  Division,  (202) 
418-2260,  or  via  E-mail  to 
"adale@fcc.gov". 
SUPPLEMENTARY  INFORMATION: 

Released:  November  24, 1998 

1.  In  this  NPRM  we  sought  comments 
on  several  proposals  submitted  by  SBC 
Communications,  Inc.  (SBC)  in  a 
recently  filed  Petition  for  Section  11 
Biennial  Review.  Section  1 1  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  instructs  the 

,  Commission,  in  every  even-numbered 
I  year  beginning  in  1998,  to  "review  all 
I  regulations  issued  under  this  Act  in 
effect  at  the  time  of  the  review  that 
apply  to  the  operations  or  activities  of 
any  provider  of  telecommunications 
service"  and  to  "determine  whether  any 
I  Such  regulation  is  no  longer  necessary 
in  the  public  interest  as  the  result  of 
meaningful  economic  competition 
between  providers  of  such  service."  [See 
47  U.S.C.  161(a)).  Section  11  further 
I  instructs  the  Commission  to  "repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  necessary  in  the  public 
interest."  [See  47  U.S.C.  161(b)).  In 
addition,  section  202(h)  of  the 
'  Telecommunications  Act  of  1996  (the 
1996  Act)  requires  the  Commission  to 
review  its  broadcast  ownership  rules 
biennially  as  part  of  the  review 
conducted  pursuant  to  section  11.  [See 
Telecommunications  Act  of  1996,  Pub. 
L.  No.  104-104. 110  Stat.  56  (1SS6)). 
Specifically,  section  202(h)  of  the  Act 
provides  that  the  Commission  "shall 
review  ...  all  of  its  ownership  rules 
biennially  as  part  of  its  regulatory 
reform  review  under  section  11  of  the 
Communications  Act  of  1934  and  shall 
determine  whether  any  of  such  rules  are 
necessary  in  the  public  interest  as  the 
result  of  competition.  The  Commission 
shall  repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  in  the  public 
interest."  [See  Section  202(h))  of  the 
iTelecommxmications  Act  of  1996. 

2.  On  November  18. 1997,  the 
Chairman  announced  that  the 
Commission  was  commencing  the  1998 
biennial  regulatory  review  of 
telecommunications  regulations  and 
broadcast  ownership  regulations,  earlier 
than  required.  In  addition,  the 
announcement  indicated  that  the  scope 


of  the  first  biennial  regulatory  review 
would  be  broader  than  statutorily 
required.  Specifically,  the 
announcement  indicated  that  the  first 
biennial  review  presented  a  key 
opportunity  for  serious  "top-to-bottom" 
examination  of  the  Commission's  rules 
and  procedures  to  determine  which  of 
them  need  to  be  revised  or  eliminated. 
[See  FCC  News  Release.  "1998  Biennial 
Review  of  FCC  Regulations  Begun 
Early"  (Nov.  18. 1997)).  Commission 
staff  then  undertook  a  broad  review  of 
Commission  regulations.  A  two-fold 
approach  was  followed:  (1)  each  of  the 
operating  Biu-eaus  and  the  Office  of 
Engineering  and  Technology  (OET) 
conducted  a  review  of  rules  under  its 
jurisdiction;  and  (2)  a  team  made  up  of 
representatives  of  the  Office  of  Plans 
and  Policy  (OPP),  the  Chief  Economist 
and  his  staff  and  the  Competition 
Division  of  the  Office  of  General 
Counsel  (OGC)  conducted  a  parallel 
review  of  Commission  rules  on  a  cross- 
cutting  basis.  In  order  to  maximize  the 
imiverse  of  rules  that  might  be 
candidates  for  modification  or 
elimination,  the  staff  did  not  focus 
simply  on  the  statutory  standard  of 
whether  "meaningful  economic 
competition"  justified  changes  in  the 
rules.  Thus,  for  example,  despite  the 
lack  of  the  development  of  such 
competition  in  the  local  exchange 
market,  the  staff  nevertheless  included 
rules  relating  to  local  exchange  carriers 
as  within  the  scope  of  the  review. 
As  part  of  this  process,  the  staff 
sought  and  received  substantial  public 
input.  Specifically,  beginning  on 
December  17,  1997  and  continuing 
through  January  30, 1998,  each  of  the 
five  operating  bureaus,  together  with 
OGC,  hosted  a  series  of  public  forums  to 
receive  ideas  from  the  public  regarding 
Commission  regulations  that  are 
potential  candidates  for  repeal  or 
modification  during  the  first  bieimial 
regulatory  review  conducted  pursuant 
to  section  11  of  the  Act.  In  addition, 
staff  from  the  Bureaus  and  OGC 
attended  a  series  of  five  meetings  held 
by  practice  groups  of  the  Federal 
Communications  Bar  Association 
(FCBA).  also  to  receive  ideas  about 
biennial  review  candidates.  The  staff 
also  sought  input  from  the 
Commissioners.  Following  this  broad 
review  of  Commission  regulations,  on 
February  5, 1998.  the  Commission  staff 
released  a  list  of  31  proceedings  it 
proposed  the  Commission  initiate  as 
part  of  the  1998  biennial  regulatory 
review.  [See  February  5  News  Release)). 
The  list  of  proposed  rulemaking  and 
notice  of  inquiry  proceedings  proposed 
examining  a  wide  variety  of  subsets  of 


Commission's  rules.  Nearly  two-thirds 
of  the  proposed  proceedings  involved 
common  carriers,  and  the  proceedings 
covered  hundreds  of  individual  rules. 
The  staff  also  noted  that  the 
Commission  had  many  ongoing 
proceedings  consistent  with  the 
deregulatory  and  streamlining  goals  of 
section  11. 

3.  As  the  News  Release  specifically 
noted,  the  list  of  proposed  biennial 
review  proceedings  was  a  working 
document  that  reflected  the  Commission 
staffs  plans.  The  staff  established  an 
electronic  mailbox  <biennial@fcc.gov> 
specifically  for  the  purpose  of  soliciting 
ongoing  deregulatory  input  from  the 
public.  In  this  regard,  the  process  of 
determining  which  rules  are  likely 
candidates  for  modification  or 
streamlining  has  been  ongoing,  and 
consequently  the  list  of  31  proceedings 
proposed  by  the  Commission  staff  was 
neither  exhaustive  nor  static.  We 
disagree  with  SBC  that  this  process, 
including  the  proceedings  that  we  have 
initiated  and  will  initiate,  does  not 
comply  with  the  statutory  requirements. 
It  appears  that  SBC  may  be  suggesting 
that  the  Commission  should  instead 
have  initiated  a  single  mega-rulemaking 
proceeding  to  review  every  rule  relating 
to  common  carriers  (Including  wireline, 
wireless  and  international).  We  believe 
sijch  a  mega-proceeding  is  not  required 
by  statute,  would  be  unworkable,  and 
would  result  in  less  meaningful 
deregulation  and  streamlining  than  the 
approach  the  Commission  is  taking.  The 
statute  does  not  require  a  rulemaking 
determination  by  the  Commission  with 
respect  to  every  rule  that  continues  to 
serve  the  public  interest  and  such  an 
approach  would  inevitably  fall  under  its 
own  weight,  thereby  undermining  the 
goal  of  section  11 — to  identify  rules  that 
no  longer  serve  the  public  interest  and 
modify  or  eliminate  them. 

We  ask  for  comment  on  the  following 
SBC  proposals: 

4.  Rate-of-Retum  Prescription  [47  CFR 
65.101).  SBC  argues  that  section  65.101 
et  seq.  of  our  regulations,  which  trigger 
an  inquiry  into  whether  a  revised  rate- 
of-retum  prescription  is  needed  once 
certain  financial  triggers  are  met,  are  a 
"vestige  of  rate  of  retirni  regulation 
which  is  no  longer  needed  under  price 
cap  regulation."  We  seek  comment  on 
SBC's  statement  and  whether  these  rules 
continue  to  serve  any  piupose  for 
carriers  subject  to  price  cap  regulation. 

5.  Cash  Working  Capital  Studies  [47 
CFR  65.820(d)).  SBC  asserts  that  the 
lead-lag  study  method  required  for  Class 
A  carriers  to  calculate  the  working 
capital  element  of  the  interstate  rate 
base  is  an  overly  burdensome  endeavor 
for  calculating  what  "traditionally 
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makes  up  far  less  than  1%  of  the  total 
rate  base."  As  detailed  in  Exhibit  A  of 
the  SBC  Petition,  SBC  recommends  that 
carriers  be  given  the  option  of  including 
a  cash  working  capital  allowance  in  the 
rate  base  or  else  foregoing  recovery.  SBC 
further  proposes  that  to  the  extent 
carriers  elect  an  allowance  for  cash 
working  capital,  carriers  should  be 
allowed  to  freeze  the  amount  of  cash 
working  capital  or  else  choose  from 
three  methods  of  calculating  the  cash 
working  capital  allowance:  the  lead-lag 
study  method  currently  required  by 
Commission  regulations;  the  balance 
sheet  method;  or  the  45-day  formula 
method  detailed  in  Exhibit  A  to  the  SBC 
petition.  We  seek  comment  on  SBC 
proposals  to  reduce  the  burdens 
currently  imposed  on  Class  A  carriers 
by  the  lead-lag  studies. 

6.  Detariffing  of  Services  Subject  to 
Competition.  SBC  states  that  certain 
local  exchange  carrier  (LEC)  services  are 
competitive  and  that  the  Commission 
should  detariff  these  services. 
Specifically,  SBC  indicates  its  belief  that 
special  access  services,  direct  trunked 
transport,  operator  services,  directory 
assistance  and  interexchange  services 
are  competitive  and  should  be  detariffed 
for  all  carriers.  We  seek  comment  on 
SBC's  conclusions  about  competition  for 
these  services  and  whether  detariffing 
would  be  appropriate  as  an  exercise  of 
our  section  10  forbearance  authority. 
(See  47  U.S.C.  160).  Commenters 
supporting  detariffing  should  indicate 
whether  they  favor  permissive 
detariffing  or  complete  detariffing. 

7.  Part  64  Cost  Allocation  Manual 
(CAM)  Simplification.  SBC  asserts  that 
the  Part  64  CAM  requirements  are  too 
complex.  SBC  further  argues  that  price 
cap  regulation  adequately  guards  against 
ratepayer  subsidization  of  nonregulated 
activities,  which  the  CAM  requirements 
originally  were  designed  to  protect 
against.  Exhibit  D  to  the  SBC  Petition 
contains  detailed  suggestions  for  how 
many  of  the  current  CAM  requirements 
could  be  simplified.  We  seek  comment 
on  these  recommendations  to  simplify 
the  CAM  process  in  a  manner  consistent 
with  its  underlying  purposes  of 
discouraging,  and  facilitating  detection 
of,  improper  cost  allocations  and  cross- 
subsidization.  {See  Accounting 
Safeguards  Under  the 
Telecommunications  Act  of  J 996, 
Report  and  Order,  12  FCC  Red  2993, 
paras.  13,  24,  50  (1996)  (Accounting 
Safeguards  Order),  recon.  pending. 

8.  We  note  that  some  of  SBC's  CAM 
simplification  proposals  are  already  the 
subject  of  pending  biennial  review 
proceedings  or  other  Commission 
proceedings.  In  the  Accounting 
Reductions  NPRM,  we  proposed 


streamlining  certain  CAM  filing  and 
CAM  audit  requirements,  particularly 
with  respect  to  mid-size  incumbent 
local  exchange  carriers.  In  the 
Accounting  Reductions  NPRM,  we 
proposed  to  establish  less  burdensome 
CAM  procedures  for  the  mid-sized 
incumbent  LECs  and  to  reduce  the 
frequency  with  which  independent 
audits  of  the  cost  allocations  based  upon 
CAMs  are  required.  In  addition,  we  note 
that  the  Accounting  Safeguards  Division 
of  the  Common  Carrier  Bureau  recently 
streamlined  certain  CAM  filing 
procedures  with  respect  to  an 
incumbent  local  exchange  carrier's 
affiliate  transactions.  Finally,  we  note 
that  SBC's  proposal  regarding  cost 
allocation  procedures  for  incidental 
interLATA  services  is  an  issue  raised  by 
SBC  in  its  Petition  for  Reconsideration 
of  the  Accounting  Safeguards  Order. 
Because  we  plan  to  address  the 
resolution  of  these  proposals  in  existing 
proceedings,  commenters  should  avoid 
submitting  redundant  comments  in  this 
docket. 

9.  Affiliate  Transaction  Rules.  SBC 
suggests  that,  like  the  Part  64  CAM 
process,  the  Commission  should  be  able 
to  simplify  its  affiliate  transactions 
rules.  We  note  that  the  two  issues  raised 
by  SBC  are  issues  raised  by  either  SBC 
or  other  parties  in  Petitions  for 
Reconsideration  of  the  Accounting 
Safeguards  Order.  Without  seeking 
comment  on  the  two  issues  raised  by 
SBC.  we  seek  general  comments  on 
other  ways  the  affiliate  transactions 
rules  might  be  simplified  in  a  manner 
consistent  with  the  underlying  purposes 
of  discouraging,  and  facilitating 
detection  of,  improper  cost  allocations 
and  cross-subsidization. 

10.  Wireless  Radio  Rules.  SBC  states 
that  process  and  procedure  rules  for 
wireless  radio  services  are  located  in 
various  rule  parts.  It  suggests  that  "(t)o 
ensure  consistent  application  and 
understanding  of  the  rules  related  to  the 
provision  of  wireless  services,  the  rules 
must  be  streamlined  and/or  eliminated 
as  appropriate  to  remove  duplication." 
The  Commission  has  already  initiated  a 
proceeding  to  substantially  streamline 
and  consolidate  these  regulations  to 
facilitate  conversion  to  the  universal 
licensing  system.  The  goals  of  that 
proceeding  are  "to  establish  a  simplified 
set  of  rules  that  (1)  minimizes  filing 
requirements  as  much  as  possible;  (2) 
eliminates  redundant,  inconsistent,  or 
unnecessary  submission  requirements; 
and  (3)  assures  ongoing  collection  of 
reliable  licensing  and  ownership  data." 
We  believe  that  the  universal  licensing 
system  proceeding  addresses  many  of 
the  issues  that  SBC  raises  in  its  petition. 
We  also  note  that  the  Commission  has 


recently  requested  comments  on 
whether  there  are  any  regulations  of 
wireless  telecommunications  carriers 
from  which  we  should  forbear  under 
section  10  of  the  1996  Act.  Because  we 
want  to  ensure  that  we  receive  as  full  a 
record  as  possible,  and  as  many 
suggestions  as  possible,  we  therefore 
seek  comment  on  SBC's  general 
proposals  that  may  go  beyond  the 
proposed  changes  set  out  in  these 
proceedings,  including  specific 
suggestions  for  rule  changes. 

11.  Many  additional  SBC  proposals 
mirror  the  staffs  list  of  proposed 
biennial  review  proceedings.  The 
Commission  has  already  initiated 
proceedings  on  these  matters,  or  will  do 
so  in  the  near  future.  Accordingly,  we 
do  not  seek  comment  on  those  matters 
here.  The  proposals  contained  in  the 
SBC  Petition  that  track  the  staffs 
proposals  have  been  incorporated  by 
reference  into  each  of  the  recently 
released  notices.  Other  biennial  review 
proposals  advocated  by  SBC  involve 
regulations  only  recently  adopted  as 
part  of  the  Commission's 
implementation  of  the 
Telecommimications  Act  of  1996.  With 
implementation  just  recently  underway, 
and  in  some  instances  appellate  review 
still  pending,  we  believe  it  premature  to 
modify  or  eliminate  these  rules  as  part 
of  the  1998  biennial  review.  Yet  another 
subset  of  biennial  review  proposals 
included  in  the  SBC  Petition  involves 
issues  that  are  already  the  subject  of 
ongoing  proceedings,  either  before  the 
Commission  or  the  courts.  We  think  it 
more  appropriate  to  handle  these 
proposals  in  the  context  of  such  existing 
proceedings.  These  various  proposals 
may  be  further  considered  at  an 
appropriate  time  in  the  future.  Finally, 
we  do  not  request  comment  on  SBC's 
suggestion  that  we  reduce  our 
enforcement  efforts  with  respect  to 
those  rules  that  do  remain  on  the  books 
and  on  its  request  that  we  use  the 
biennial  review  to  increase  regulation  of 
others.  We  believe  neither  of  these 
proposals  is  consistent  with  the  thrust 
of  section  11.  Specifically,  we  do  not 
believe  it  is  appropriate  that  section  11 
be  used  as  a  shield  for  carriers  to  avoid 
the  consequences  of  violations  of  the 
Communications  Act  or  Commission 
rules,  or  as  a  sword  to  impose  new 
regulatory  burdens  on  others. 

12.  By  this  NPRM,  we  solicit 
comment  on  those  proposals  submitted 
by  SBC  so  identified  above.  Commenters 
should  frame  their  discussion  and 
analysis  in  a  manner  consistent  with  the 
analytical  framework  set  forth  by 
Congress  in  section  11  of  the  Act.  In 
addition  to  our  more  specific  requests 
for  comment  above,  we  invite 
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coramenters  to  submit  information  on 
the  costs  and  benefits  of  the  rules  at 
issue  in  this  proceeding  and  of  our 
proposed  modiHcations.  We  also  ask 
commenters  to  provide  data  and 
evidence  to  support  their  positions  so  as 
to  facilitate  objective  analysis  of  the 
issues  raised. 

13.  This  matter  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's 
Irevised  ex  parte  rules,  which  became 
effective  June  2, 1997.  See  Amendment 
of  47  CFR  1 . 1 200  et  seq.  Concerning  Ex 
Parte  Presentations  in  Commission 
Proceedings,  GC  Docket  No.  95-21, 
Report  and  Order.  12  FCC  Red  7348, 
7356-57. 1  27  (citing  47  CFR 
1.1204(b)(1)).  Persons  making  oral  ex 
parte  presentations  are  reminded  that 
memoranda  simimarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 

,  arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
I  revised.  Other  rules  pertaining  to  oral 
!  and  written  presentations  are  set  forth 
In  Section  1.1206(b)  as  well. 

14.  This  Notice  of  Proposed 
Rulemaking  contains  either  a  proposed 
or  modified  information  collection.  As 
part  of  its  continuing  effort  to  reduce 

,  paperwork  burdens,  we  invite  the 
general  public  and  the  OfTice  of 
Management  and  Budget  (OMB)  to  take 
'  this  opportimity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  114-13.  Public  and  agency 
comments  are  due  at  the  same  times  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  the  date 
of  publication  of  this  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

15.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  initial  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities." 
The  RFA  defines  the  term  "small  entity" 
as  having  the  same  meaning  as  "small 
business  concern"  under  the  Small 
Business  Act  (SBA),  which  defines 
"small  business  concern"  as  "one  which 
is  independently  owned  and  operated 
£md  which  is  not  dominant  in  its  field 
of  operation."  Section  121.201  of  the 
SBA  regulations  defines  small 
telecommunications  entities  in  SIC 
Code  4813  (Telephone 
Communications,  Except 
Radiotelephone)  as  any  entity  with 
fewer  than  1,500  employees  at  the 
holding  company  level.  Some  entities 
employing  fewer  than  1,500  employees 
at  the  holding  company  level  may  be 
affected  by  SBC's  proposals.  We. 
however,  do  not  consider  such  entities 
to  be  "small  entities"  under  the  RFA 
because  they  are  either  affiliates  of  large 
corporations  or  dominant  in  their  field 
of  operations.  Therefore,  we  do  not 
believe  that  the  proposed  rules  will 
affect  a  substantial  number  of  small 
entities  that  are  incumbent  local 
exchange  carriers. 

16.  Tne  rule  changes  proposed  in  the 
NPRM,  if  adopted,  will  affect  all  small 
businesses  filing  new  wireless  license 
applications  or  modifying  or  renewing 
an  existing  wireless  license.  To  assist 
the  Commission  in  analyzing  the  total 
number  of  affected  small  entities, 
commenters  are  requested  to  provide 
estimates  of  the  number  of  small  entities 
who  will  be  affected  by  the  rules 
proposed  in  this  NPRM.  The 
Commission  estimates  the  following 
number  of  small  entities  that  provide 
wireless  telecommunications  service 
may  be  affected  by  the  proposed  rule 
changes. 

(a)  Cellular  Radiotelephone  Service 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
The  size  data  provided  by  the  SBA  does 
not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 
companies  with  1000  or  more 
employees.  The  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  is  the  most  recent  information 
available.  This  document  shows  that 
only  twelve  radiotelephone  firms  out -of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1.000  or  more 


employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
for  purposes  this  IRFA,  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  In  addition,  the  Commission  notes 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  providers 
nationwide  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Communications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November,  1997,  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PCS  service.  It  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees; 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  qualifying  as  small  business 
concerns  under  the  SBA's  definition. 
For  purposes  of  this  IRFA,  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellular  service 
carriers. 

(b)  Broadband  and  Narrowband  PCS 

Broadband  PCS.  The  broadband  PCS 
spectrum  is  divided  into  six  frequency 
blocks  designated  A  tiirough  F.  The 
Commission  has  defined  "small  entity" 
in  the  auctions  for  Blocks  C  and  F  as  a 
firm  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  (See  47  CFR 
24.720(b)(1)).  This  definition  of  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  the  SBA. 
The  Commission  has  auctioned 
brbadband  PCS  licenses  in  blocks  A 
through  F.  Of  the  qualified  bidders  in 
the  C  and  F  block  auctions,  all  were 
entrepreneurs.  Entrepreneurs  was 
defined  for  these  auctions  as  entities, 
together  with  affiliates,  having  gross 
revenues  of  less  than  $125  million  and 
total  assets  of  less  than  $500  million  at 
the  time  the  FCC  Form  175  application 
was  filed.  Ninety  bidders,  including  C 
block  reauction  winners,  won  493  C 
block  licenses  and  88  bidders  won  491 
F  block  licenses.  For  purposes  of  this 
IRFA,  the  Commission  assumes  that  all 
of  the  90  C  block  broadband  PCS 
licensees  and  88  F  block  broadband  PCS 
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licensees,  a  total  of  178  licensees,  are 
small  entities. 

Narrowband  PCS.  The  Commission 
has  auctioned  nationwide  and  regional 
licenses  for  narrowband  PCS.  There  are 
11  nationwide  and  30  regional  licensees 
for  narrowband  PCS.  The  Commission 
does  not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition  for 
radiotelephone  companies.  At  present, 
there  have  been  no  auctions  held  for  the 
major  trading  area  (MTA)  and  basic 
trading  area  (BTA)  narrowband  PCS 
licenses.  The  Commission  anticipates  a 
total  of  561  NfTA  licenses  and  2,958 
BTA  licenses  will  be  awarded  in  the 
auctions.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees,  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  licenses  will  be  awarded  to 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

(c)  220  MHz  Radio  Services 

Since  the  Commission  has  not  yet 
defined  a  small  business  with  respect  to 
220  MHz  radio  services,  it  will  utilize 
the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  With  respect  to  the  220  MHz 
services,  the  Commission  has  proposed 
a  two-tiered  definition  of  small  business 
for  purposes  of  auctions:  (1)  for 
Economic  Area  (EA)  licensees,  a  firm 
with  average  annual  gross  revenues  of 
not  more  than  $6  million  for  the 
preceding  three  years;  and  (2)  for 
regional  and  nationwide  licensees,  a 
firm  with  average  annual  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  years.  Given  that  nearly 
all  radiotelephone  companies  employ 
no  more  than  1,500  employees,  for 
purposes  of  this  IRFA  tbe  Commission 
will  consider  the  approximately  3,800 
incumbent  licensees  as  small  businesses 
under  the  SBA  definition. 

(d)  Paging 

The  Commission  has  proposed  a  two- 
tier  definition  of  small  businesses  in  the 
context  of  auctioning  geographic  area 
paging  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier 
Paging  services.  Under  the  proposal,  a 
small  business  will  be  defined  as  either 
(1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million;  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 


principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  Since  the 
SBA  has  not  yet  approved  this 
definition  for  paging  services,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  At  present, 
there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to 
Telecommunications  Industry  Revenue 
data,  there  were  172  "paging  and  other 
mobile"  carriers  reporting  that  they 
engage  in  these  services.  Consequently, 
the  Commission  estimates  that  there  are 
fewer  than  172  small  paging  carriers. 
The  Commission  estimates  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

(e)  Air-Ground  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Air-Ground  radiotelephone  service. 
Accordingly,  the  Commission  will  use 
the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  ahmost  all  of 
them  quaUfy  as  small  entities  under  the 
SBA  definition. 

(f)  Specialized  Mobile  Radio  (SMR) 

The  Commission  awards  bidding 
credits  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  licenses  to 
firms  that  had  revenues  of  no  more  than 
$15  million  in  each  of  the  three 
previous  calendar  years.  This  regulation 
defining  "small  entity"  in  the  context  of 
900  MHz  SMR  has  been  approved  by  the 
SBA.  The  Commission  does  not  know 
how  many  firms  provide  800  MHz  or 
900  MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  The 
Commission  assumes  for  purposes  of 
this  IRFA  that  all  of  the  remaining 
existing  extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  licenses.  There  were 
60  winning  bidders  who  qualified  as 
small  entities  in  the  900  MHz  auction. 
In  the  recently  concluded  800  MHz 
SMR  auction  there  were  524  licenses 


won  by  winning  bidders,  of  which  38 
licenses  were  won  by  small  or  very 
small  entities. 

(g)  Private  Land  Mobile  Radio  Services 
(PLMR) 

PLMR  systems  serve  an  essential  role 
in  a  range  of  industrial,  business,  land 
transportation,  and  public  safety 
activities.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  PLMR 
licensees  due  to  the  vast  array  of  PLMR 
users.  23.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA, 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission  is  unable  at  this  time 
to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  The  Commission's  1994 
Annual  Report  on  PLMRs  indicates  that 
at  the  end  of  fiscal  year  1994  there  were 
1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Any  entity 
engaged  in  a  commercial  activity  is 
eligible  to  hold  a  PLMR  license, 
therefore  these  proposed  rules  could 
potentially  impact  every  small  business 
in  the  United  States. 

(h)  Aviation  and  Marine  Radio  Service 

Small  entities  in  the  aviation  and 
marine  radio  services  use  a  marine  very 
high  frequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio 
beacon  (EFIRB)  and/or  radar,  a  VHF 
aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules.  Most  applicants  for 
individual  recreational  licenses  are 
individuals.  Approximately  581,000 
ship  station  licensees  and  131,000 
aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  IRFA,  the  Commission  estimates 
that  there  may  be  at  least  712,000 
potential  licensees  which  are 
individuals  or  are  small  entities,  as  that 
term  is  defined  by  the  SBA. 

(i)  Offshore  Radiotelephone  Service 

This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  are  not  used  for  T^ 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico. 

At  present,  there  are  approximately  55 
licensees  in  this  service.  The 
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Commission  is  unable  at  this  time  to 
I  estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
commimications.  The  Commission 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

(j)  General  Wireless  Communication 
Service 

This  service  was  created  by  the 
Commission  on  July  31,  1995  by 
transferring  25  MHz  of  spectrum  in  the 
4660-4685  MHz  band  from  the  federal 
government  to  private  sector  use.  The 
Commission  has  scheduled  the  GWCS 
auction  for  May  27,  1998.  The 
Commission  is  unable  at  this  time  to 
Estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
ithe  SBA  definition  for  radiotelephone 
communications. 

(k)  Fixed  Microwave  Services 

Microwave  services  includes  common 
carrier  fixed,  private  operational  fixed, 
and  broadcast  auxiliary  radio  services. 
At  present,  there  are  22,015  common 
carrier  fixed  licensees  and 
approximately  61,670  private 
operational  fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  with  less  than 
1,500  persons.  The  Commission 
estimates  that  for  purposes  of  this  IRFA 
all  of  the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary  radio 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  communications. 

(I)  Commercial  Radio  Operators 
(restricted  and  commercial) 

There  are  several  types  of  commercial 
radio  operator  licenses.  Individual 
licensees  are  tested  by  Commercial 
Operator  License  Examination  managers 
(COLEMs).  COLEMs  file  the 
applications  on  behalf  of  the  licensee, 
liie  Commission  has  not  developed  a 
definition  for  a  small  business  or  small 
organization  that  is  applicable  for 
COLEMs.  The  RFA  defines  the  term 
"small  organization"  as  meaning  "any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field  *  *  *"  [See 
5  U.S.C.  601(4)).  The  Commission's 
rules  do  not  specify  the  nature  of  the 
entity  that  may  act  as  a  COLEM. 
However,  all  of  the  COLEM 


organizations  would  appear  to  meet  the 
RFA  definition  for  small  organizations. 

(m)  Amateur  Radio  Services 

Amateur  Radio  service  licensees  are 
coordinated  by  Volunteer  Examiner 
Coordinators  (VECs).  The  Commission 
has  not  developed  a  definition  for  a 
small  business  or  small  organization 
that  is  applicable  for  VECs.  The  RFA 
defines  the  term  "small  organization"  as 
meaning  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its  field 
*   *   *"  (See  5  U.S.C.  601(4)).  The 
Commission's  rules  do  not  specify  the 
nature  of  the  entity  that  may  act  as  a 
VEC.  All  of  the  sixteen  VEC 
organizations  would  appear  to  meet  the 
RFA  definition  for  small  organizations. 

(n)  Personal  Radio  Services 

Personal  radio  services  provide  short- 
range,  low  power  radio  for  personal 
communications,  radio  signaling,  and 
business  communications  not  provided 
for  in  other  services.  These  services 
include  citizen  band  (CB)  radio  service, 
general  mobile  radio  service  (GMRS), 
radio  control  radio  service,  and  family 
radio  service  (FRS).  Inasmuch  as  the  CB, 
GMRS,  and  FRS  licensees  are 
individuals,  no  small  business 
definition  applies  for  these  services.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition. 

(o)  Public  Safety  Radio  Services  and 
Governmental  Entities 

Public  Safety  radio  services  include 
police,  fire,  local  governments,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.  There 
are  a  total  of  approximately  127,540 
licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  All  governmental  entities 
with  populations  of  less  than  50,000  fall 
within  the  definition  of  a  small 
business.  (See  5  U.S.C.  601(5)).  There 
are  approximately  37,566  governmental 
entities  with  populations  of  less  than 
50,000.  The  RFA  also  includes  small 
governmental  entities  as  a  part  of  the 
regulatory  flexibility  analysis.  The 
definition  of  a  small  governmental 
entity  is  one  with  a  population  of  less 
than  50,000.  There  are  85,006 
goverrunental  entities  in  the  nation. 
This  niunber  includes  such  entities  as 
states,  counties,  cities,  utility  districts, 
and  school  districts.  There  are  no 
figures  available  on  what  portion  of  this 
niunber  has  populations  of  fewer  than 
50,000;  however,  this  number  includes 
38,978  counties,  cities,  and  towns  and 


of  those,  37.566  or  96  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  the 
Commission  estimates  that  96  percent  or 
81,600  are  small  entities  that  may  be 
affected  by  our  rules. 

(p)  Rural  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  The  Commission  will  use  the 
SBA  definition  applicable  to 
radiotelephone  companies;  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA  definition. 

(q)  Marine  Coast  Service 

The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Marine  Coast  Service.  The 
Cojnmission  will  use  the  SBA  definition 
applicable  to  radiotelephone  companies; 
i.e.  an  entity  employing  no  more  than 
1.500  persons.  There  are  approximately 
10.500  licensees  in  the  Marine  Coast 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
under  the  SBA  definition. 

(r)  Wireless  Conununications  Services 

(WCS) 

5VCS  is  a  wireless  service,  which  can 
be  used  for  fixed,  mobile,  radiolocation, 
and  digital  audio  broadcasting  satellite 
uses.  The  Commission  defined  "small 
business"  for  the  WCS  auction  as  an 
entity  with  average  gross  revenues  of 
$40  million  for  each  of  the  three 
preceding  years.  The  Commission 
auctioned  geographic  area  licenses  in 
the  WCS  service.  There  were  seven 
winning  bidders  who  qualified  as  very 
small  business  entities  and  one  small 
business  entity  in  the  WCS  auction. 
Based  on  this  information,  the 
Commission  concludes  that  the  number 
of  geographic  area  WCS  licensees 
affected  include  these  eight  entities.  In 
addition  to  the  above  estimates,  new 
applicants  in  the  wireless  radio  services 
will  be  affected  by  these  rules,  if 
adopted.  To  assist  the  Commission  in 
an^Clyzing  the  total  number  of  affected 
small  entities,  commenters  are 
requested  to  provide  information 
regarding  how  many  small  business 
entities  will  be  affected  by  the  proposed 
rules.  Comments  relating  to  the  number 
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of  small  business  entities  affected  are 
due  by  the  deadlines  contained  in  the 
NPRM. 

17.  In  this  NPRM,  we  seek  comment 
on  proposals  to  revise  the  Commission's 
rate-of-retum  prescription  regulations, 
the  methodologies  used  for  calculating 
cash  working  capital,  the  detariffing  of 
certain  telecommunications  services, 
streamlining  cost  allocation  manual 
filing  procedures,  and  consolidating  the 
Commission's  wireless  radio  rules. 
These  proposals  are  specifically 
designed  to  streamline  regulations  that 
apply  to  incumbent  local  exchange 
carriers  (LECs),  including  the  Bell 
operating  companies  (BCDCs)  and  GTE, 
and  to  wireless  telecommunications 
providers.  We  therefore  expect  that  the 
potential  impact  of  the  proposals,  if 
adopted,  is  beneficial  and  does  not 
amount  to  a  possible  significant 
economic  impact  on  affected  entities.  If 
commenters  believe  that  the  proposals 
discussed  in  the  Notice  require 
additional  RFA  analysis,  they  should 
include  a  discussion  of  these  issues  in 
their  comments. 

18.  We  therefore  certify,  pursuant  to 
section  605(b)  of  the  RFA,  that  the  rules 
proposed  in  this  NPRM  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  will  publish  this 
certification  in  the  Federal  Register  and 
will  provide  a  copy  of  the  certification 
to  the  Chief  Counsel  for  Advocacy  of  the 

.  SEA.  The  Commission  will  also  include 
this  certification  in  the  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
(See  5  U.S.C.  801(a)(1)(A)). 

19.  Pursuant  to  applicable  procedures 
set  forth  in  section  1.415  and  1.419  of 
the  Commission's  Rules,  47  C.F.R. 
1.415,  1.419,  interested  parties  may  file 
comments  on  or  before  January  11,  1999 
and  reply  comments  on  or  before 
January  25,  1999.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  and  nine  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222, 
Washington,  D.C.  20554,  with  a  copy  to 
Anthony  Dale,  Legal  Branch, 
Accounting  Safeguards  Division,  FCC, 
Suite  201,  Room  200D,  2000  L  Street, 
N.W.,  Washington,  D.C.  20554.  Parties 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  1231  20th  Street,  N.W., 


Washington,  D.C.  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  1919  M  Street,  N.W.,  Room  239. 
Washington,  D.C.  20554. 

20.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  January 
11,  1999  and  reply  comments  on  or 
before  January  25,  1999.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  modified 
information  collections  on  or  before  60 
days  after  date  of  publication  in  the 
Federal  Register.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  to 

fain t@al.eop.gov. 

21.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submission 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Anthony  Dale,  Legal  Branch, 
Accounting  Safeguards  Division,  FCC, 
Suite  201,  Room  200D,  2000  L  Street, 
N.W.,  Washington.  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  Dos  5.0  and  WordPerfect 
5.1  software.  The  diskette  should  be 
submitted  in  "read  only"  mode.  The 
diskette  should  be  clearly  labeled  with 
the  party's  name,  proceeding,  type  of 
pleading  (comment  or  reply  comments) 
and  date  of  submission.  "The  diskette 
should  be  accompanied  by  a  cover 
letter. 

22.  Parties  also  may  file  comments 
electronically  via  the  Internet  at:  <http:/ 
/www.fcc.gov/e-file/ecfs.html>.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  GC  Docket  No. 
97-113,  Report  and  Order,  FCC  98-56 
(rel.  April  6,  1998).  Only  one  copy  of  an 
electronic  submission  must  be 
submitted.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  lead  docket  number  for 
this  proceeding,  which  is  CC  Docket  No. 
98-177.  Parties  may  also  file  informal 
comments  or  an  exact  copy  of  your 
formal  comments  electronically  via  the 
Internet  at  <http://www.fcc.gov/e-file/> 
or  via  e-mail  at  <biennial@fcc.gov>. 


Only  one  copy  of  electronically-filed 
comments  must  be  submitted.  You  must 
put  the  docket  number  of  this 
proceeding  in  the  subject  line  if  you  are 
using  e-mail  (CC  Docket  No.  98-177),  or 
in  the  body  of  the  text  if  by  Internet. 
Parties  must  note  whether  an  electronic 
submission  is  an  exact  copy  of  formal 
comments  on  the  subject  line.  Parties 
also  must  include  their  full  name  and 
Postal  Service  mailing  address  in  their 
submission. 

List  of  subjects  in  47  CFR  Part  65 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-32910  Filed  12-10-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-207,  RM-8408] 

Radio  Broadcasting  Services; 
Wellsville,  NY 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  RP 
Communications  to  allot  Channel  246A 
to  Wellsville,  NY,  as  the  community's 
second  local  FM  service.  Channel  246A 
can  be  allotted  to  Wellsville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  42-07- 
12  North  Latitude  and  77-56-54  West 
Longitude.  Canadian  concurrence  in  the 
allotment  is  required  since  Wellsville  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  January  25.  1999,  and  reply 
comments  on  or  before  February  9, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  N.  Felgar,  Fletcher, 
Heald  &  Hildreth,  P.L.C.,  11th  Floor. 
1300  North  17th  Street.  Arlington.  VA 
22209-3801  (Counsel  to  petitioner). 
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POR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-207,  adopted  November  25.  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
tvailable  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
tihat  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
01ing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

tist  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-32912  Filed  12-10-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-211,  RM-9349] 

Radio  Broadcasting  Services;  Logan, 
UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  L. 
Topaz  Enterprises,  Inc.,  proposing  the 
allotment  of  Channel  252C3  to  Logan, 
Utah.  The  channel  can  be  allotted  to 
Logan  with  a  site  restriction  4.3 
kilometers  (2.6  miles)  south  of  the 
community  at  coordinates  41-42-08 
and  111-50-12. 

DATES:  Comments  must  be  filed  on  or 
before  January  25,  1999,  and  reply 
comments  on  or  before  February  10, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Dale  A.  Ganske, 
President,  L.  Topaz  Enterprises,  Inc. 
5546-3  Century  Avenue,  Middleton, 
Wisconsin  53562. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-211,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  98-32911  Filed  12-10-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerK:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Anthony  Lakes  Mountain  Resort 
Master  Development  Plan  Wallowa- 
Whitman  National  Forest— Union, 
Baiter  and  Grant  Counties,  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  Anthony  Lakes 
Mountain  Resort's  (ALMR)  proposed 
Master  Development  Flan  (MDP).  The 
proposed  development  includes 
construction  of  one  new  chairlift, 
relocation  of  the  existing  handle  tow 
and  replacement  with  a  short  chairlift, 
and  construction  of  one  new  surface  lift. 
In  addition,  the  proposed  MDP  includes 
the  addition  of  approximately  1.2  acres 
of  ski  terrain,  renovation  of  the  day 
lodge,  construction  of  a  small  on- 
mountain  food  services  facility, 
enlargement  of  parking  areas  by  2.4 
acres,  an  addition  to  the  maintenance 
shop,  construction  of  a  snowmobile 
rental  and  staging  area,  and  other 
utilities  and  infrastructure  required  to 
support  resort  upgrades. 

Tne  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  may  become  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
January  11,  1999. 

ADDRESSES:  Send  written  comments 
concerning  this  proposal  to  Charles  L. 
Ernst,  District  Ranger,  3165  10th  Street, 
Baker  City,  Oregon  97814.  Fax:  5(41) 
523-1965. 

FOR  FURTHER  INFORMATION: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Charles  L.  Ernst, 


District  Ranger,  3165  10th  Street,  Baker 
city,  Oregon  97814.  Phone  (541)  523- 
4476. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  increase  the 
year-round  recreational  opportunities 
within  the  existing  Special  Use  Permit 
Boundary  (2,046  acres).  Implementation 
of  the  proposed  MDP  would  increase 
the  Comfortable  Carrying  Capacity 
(CCC)  from  600  Skiers-At-One-Time 
(SAOT)  to  1,200  SAOT. 

Presently,  alpine  skiing/snowboarding 
and  other  resort  activities  are  provided 
to  the  public  through  a  Special  Use 
Permit  (SUP)  issued  by  the  Forest 
Service  and  administered  by  the 
Wallowa- Whitman  National  Forest 
(WWNF). 

Purpose  and  Need:  To  resolve  existing 
operational  deficiencies  at  ALMR.  To 
meet  pubUc  expectations  for  quality 
recreational  experiences  through  the 
improvements  proposed  at  ALMR  in  the 
MDP. 

The  purpose  of  the  proposed  action 
and  alternatives  considered  is  to  equip 
ALMR  with  the  necessary  base  area  and 
on-mountain  amenities  to  meet  current 
and  anticipated  future  demand  for 
alpine  recreation  and  the  expectations 
of  the  skiing  public  on  the  WWNF  at 
ALMR.  The  specific  proposed 
improvements  are  oriented  toward  the 
rehabilitation  of  the  resort  by  rectifying 
existing  deficiencies  and  providing  a 
resort-wide  balance  of  capacities.  In 
addition,  the  proposed  action  would 
provide  financial  stability  and  growth 
potential  to  ALMR,  while  respecting 
natural  resources  and  other  issues  of 
importance  to  the  Forest  Service  and  the 
public,  thereby  insuring  that  ALMR 
provides  the  public  with  a  quality 
recreational  experience  with  the 
implementation  of  the  MDP  and  into  the 
future. 

Review  and  analysis  of  the  relevant 
national  and  local  market  data  indicate 
there  is  an  ever-increasing  level  of 
customer  awareness  of  quality,  service, 
and  value  in  the  ski  experience. 
Progressive  ski  areas  have  catered  to  the 
changing  demands  of  the  skier 
population  by  providing  quality 
accommodations,  a  heightened  service 
orientation,  a  refined,  and 
technologically  improved  ski 
experience,  and  other  recreational 
amenities.  Ski  areas  that  have  invested 
in  faster  and  more  comfortable  ski  lifts, 
snowmaking  capabilities,  terrain 


expansion,  and  increased  trail  grooming 
have  created  higher  expectation  of 
quality  and  service  among  the  skiing 
public.  ALMR  competes  with  other  ski 
areas  in  the  local  and  regional 
marketplace,  the  majority  of  which  have 
recently  made  or  are  in  the  process  of 
undertaking  substantial  facilities 
improvements.  Conversely,  declines  in 
capital  investment  for  facilities 
upgrades  at  ALMR  have  led  to  erosion 
of  market  share  and  may  eventually  lead 
to  a  decline  in  skier  visitation.  The  need 
for  the  proposed  action  is  generally 
demonstrated  by  the  stagnation  of  skier 
visitation  to  ALMR  over  the  past  decade 
and  evidence  of  significant  export  of 
skier  visits  to  other  ski  resorts, 
particularly  outside  the  local  market. 
Stagnant  visitation  has  occurred  despite 
population  growth  in  the  local  market 
area.  On  this  basis,  actions  proposed 
under  the  MDP  are  necessary  for  ALMR 
to  remain  competitive,  and  to  provide 
the  level  of  customer  service  expected 
by  the  skiing  public  and  the  Agency. 

The  Proposed  Action:  The  proposed 
action  would  increase  recreational 
opportunities  within  the  existing  SUP 
area  (2,046  acres).  Implementation  of 
the  proposed  MDP  would  increase  the 
CCC  from  600  SAOT  to  1,200  SAOT. 
The  proposed  development  includes: 
construction  of  one  new  chairlift; 
replacement  of  the  handle  tow  with  a 
short  chairlift;  construction  of  one  new 
surface  lift;  addition  of  approximately 
1.2  acres  of  ski  terrain;  expansion  of  the 
existing  day  lodge;  construction  of  a 
small  on  mountain  food  service  facility; 
seasonal  use  of  a  yurt  (circular  tent); 
snowmobile  rental  and  staging  facility 
to  support  ongoing  public  use  of 
National  Forest  System  lands  to  the 
north  of  the  resort;  a  2.4  acre  expansion 
of  parking  areas;  expansion  of  the 
maintenance  facility  and  other  utilities 
and  infrastructure  required  to  support 
the  proposed  MDP. 

Management  Direction:  The  proposed 
MDP  tiers  to  the  WaUowa-Whitman 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  as 
amended.  The  ALMR  SUP  area  is 
located  within  Management  Area  16 — 
Administrative  and  Recreation  Site 
Retention.  Although  alpine  and 
downhill  skiing  are  not  directly 
addressed  in  the  Forest  Plan,  pertinent 
direction  is  presented  on  pages  4-92 
and  4-93.  For  a  more  detailed 
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description  of  Management  Area  16, 
refer  to  the  Forest  Plan. 

Public  Involvement:  Public 
Involvement  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process.  The  Forest  Service  will  be 
seeking  infonnation,  comments,  and 
assistance  from  Federal,  State,  local 
agencies,  tribes  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by  the  proposals.  The 
scoping  process  includes: 
i      1.  Identifying  and  clarifying  issues. 

2.  Identifying  key  issues  tooe 
analyzed  in  depth. 

3.  Exploring  alternatives  based  on 
themes  which  will  be  derived  from 
issues  recognized  during  scoping 
activities. 

4.  Identifying  potential  environmental 
effects  of  the  proposals  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions]. 

5.  Determining  potential  cooperating 
agencies  and  task  assignments. 

6.  Developing  a  list  of  interested 
people  to  keep  apprised  of  opportunities 
to  participate  through  meetings, 
personal  contacts,  or  written  comments. 

7.  Developing  a  means  of  informing 
the  pubUc  through  the  media  and/or 
written  material  (e.g.,  newsletters, 
correspondence,  etc.). 

Comments  received  in  response  to 
this  solicitation,  including  n£imes  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonjrmous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Part  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  pubUc  record  by 
showing  how  the  Freedom  of 
Infonnation  Act  (FOIA)  permits  such 
confidentiaUty.  Persons  requesting  such 
confidentiahty  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protest  trade 
secrets.  The  Forest  Service  will  inform 
the  requestor  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  wdll  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
names  and  addresses  within  thirty  (30) 
days. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 


in  October  1999  and  will  be  available 
for  pubUc  review  at  that  time.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  pubUshes 
the  Notice  of  AvailabiUty  in  the  Federal 
Register.  The  final  EIS  is  scheduled  for 
completion  in  April  of  2000. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  positions  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  the  completion  of 
the  final  EIS.  Gty  ofAngoon  v.  Model, 
803  f.2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  suhistantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  fijial  EIS. 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
pohcies  considered  in  making  a 
decision  regarding  the  proposal.  The 
responsible  official  is  Karyn  L.  Wood, 
Forest  Supervisor  for  the  Wallowa- 
Whitman  National  Forest.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
part  215  or  part  251. 

Eteted:  December  2, 1998. 
Kurt  R.  WiedeBmann, 

Acting  Forest  Supervisor,  Wallowa-Whitman 

National  Forest. 

[PR  Doc.  9ft-32951  Filed  12-10-98;  8:45  am] 

BttJJNO  CODE  3410-11-M 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  11,  1999. 
ADDRESS:  Committee  for  I*urchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  9,  1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubUshed  a  notice 
(63  FR  54436)  of  proposed  addition  to 
the  Procurement  List., 

The  Following  Comments  Pertain  to 
Janitorial/Custodial,  U.S.  Couthouse 
and  Annex,  Tallahassee,  Florida 

Comments  were  received  from  the 
cjirrent  contractor  for  this  janitorial 
service.  The  contractor  noted  that  a 
rumiber  of  its  Federal  janitorial  projects 
had  been  lost  to  the  Committee's  Javits- 
Wagner-O'Day  (JWOD)  Program  or  the 
Small  Business  Administration's  8(a) 
Program  over  the  past  several  years.  The 
contractor  also  noted  changes  in  its 
gross  revenues  over  the  past  five  years 
as  evidence  of  the  impact  of  these 
project  losses. 

Tliose  projects  lost  by  the  contractor 
which  were  added  to  the  JWOD 
Program,  with  the  exception  of  the 
instant  one  and  two  others,  were  added 
between  October  1989  and  January 
1992.  In  assessing  the  severity  of  impact 
on  a  contractor  of  the  addition  of  a 
project  to  the  JWOD  Program,  the 
Committee  concentrates  on  the 
cimiulative  impact  of  its  actions  over 
the  most  recent  three  years  unless  there 
is  compelling  evidence  of  the 
continuing  effects  of  prior  impacts.  The 
reason  for  this  is  that  contractors  which 
are  still  in  existence  are  generally 
assimied  to  have  recovered  from 
previous  impacts.  This  contractor's  sales 
increased  throughout  the  period  of  the 
earlier  previous  impacts.  While  the 
contractor's  estimated  revenues  for  the 
current  fiscal  year  are  below  those  of 
five  years  ago,  it  should  be  noted  that 
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the  contractor's  revenues  by  its  own 
figures  continued  to  increase  until  last 
year.  Consequently,  the  Committee  has 
concluded  that  these  earlier  impacts, 
each  of  which  represented  a  very  small 
percentage  of  the  contractor's  sales,  do 
not  have  a  continuing  impact  on  the 
contractor. 

The  project  currently  being  added  to 
the  JWOD  Program,  along  with  another 
added  this  year  and  a  project  which  was 
added  in  1997,  in  combination  represent 
a  very  small  percentage  of  the 
contractor's  estimated  total  revenues  for 
this  year.  This  percentage  is  well  below 
the  level  which  the  Committee 
considers  possible  severe  adverse 
impact.  Considering  the  way  the 
contractor's  total  sales  have  moved  over 
the  past  few  years,  the  Committee  does 
not  believe  that  adding  in  the 
contractor's  alleged  losses  to  the  8(a) 
Program  would  result  in  a  finding  of 
severe  adverse  impact  on  this 
contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial,  U.S.  Courthouse  and 
Annex,  Tallahassee,  Floridia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options  that  may 

be  exercised  imder  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  9&-33000  Filed  12-10-98;  8:45  am] 

BtLUNQ  COOE  6383-01-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  11, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (7031  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
fTtors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Strap,  Webbing 

5340-00-753-3740 

5340-00-543-3271 

5340-00-543-3398 

5340-0O-052-9481 

5340-00-664-0364 

5340-00-534-7110 

5340-00-543-3173 

5340-00-479-2949 

5340-00-751-9013 

5340-00-543-3557 

5340-00-403-7674 

5340-00-664-0365 

5340-00-001-4837 

5340-00-854-6737 

5340-00-020-5067 

5340-00-034^835 

5340-00-454-5967 

5340-0O-454-5969 
NPA:  The  Charles  Lea  Center  for 

Rehabilitation  &  Special  Education,  Inc. 
Spartanburg,  South  Carolina 

Services 

Grounds  Maintenance,  U.S.  Geological 

Survey,  Wildlife  Research  Center, 

Patuxent,  Maryland 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Marlboro,  Maryland 
Janitorial/Custodial,  National  Oceanic  and 

Atmospheric  Administration,  National 

Marine  Fisheries  Service  (NMFS), 

Southeast  Fisheries  Science  Center 

(SEFSC),  75  Virginia  Beach  Drive, 

Miami,  Florida 
NPA:  Goodwill  Industries  of  South  Florida, 

Inc.  Miami,  Florida 
Janitorial/Custodial,  Various  U.S.  Army 

Reserve  Centers,  Fort  Indiantown  Gap, 

Pennsylvania, 
NPA:  United  Cerebral  Palsy  of  Schuylkill, 

Carbon  and  Northumberland  Counties 

Pottsville,  Pennsylvania 
0{>eration  of  Individual  Equipment  Element 

Store,  Vandenberg  Air  Force  Base, 

California,  NPA:  Industries  for  the  Blind, 

Inc.,  Milwaukee,  Wisconsin 

Beverly  L.  Milkman, 

Executive  Director 

IFR  Doc.  98-33001  Filed  12-10-98;  8:45  am] 

BILUNG  COOE  6353-01-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-489-805] 

Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Obtain  Pasta 
From  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  August  7, 1998,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  first 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Turkey.  The  review  covers  three 
exporters  of  the  subject  merchandise. 
The  period  of  review  is  January  19, 
1996,  through  June  30, 1997. 

For  our  final  results,  we  have  found 
that,  for  one  exporter,  sales  of  the 
subject  merchandise  have  been  made 
below  normal  value.  We  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  export  price  or 
constructed  export  price  and  the  normal 
value. 

We  find  that,  for  the  one  company 
that  had  shipments  during  the  review 
period  and  participated  in  the  review, 
sales  have  not  been  made  below  normal 
value.  We  will  instruct  the  Customs 
Service  not  to  assess  antidumping 
duties  on  the  subject  merchandise 
exported  by  this  company. 
EFFECTIVE  DATE:  December  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
E)ennis  McClure  or  John  Brinkmann, 
Office  of  AD/CVD  Enforcement,  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3530  and  (202)  482-5288, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  1998). 

Case  History 

This  review  covers  three 
manufacturers/exporters  of  merchandise 


subject  to  the  antidumping  duty  order 
on  certain  pasta  from  Turkey:  Pasta  villa 
Kartal  Makamadlik  Sanayi  ve  Ticaret 
A.S.  (Pastavilla).  Filiz  Gida  Sanayi  ve 
Ticaret  (Filiz),  and  Nuh  Ticaret  ve 
Sanayi  A.S.  (Nuh  Ticaret).  Since  the 
publication  of  the  preliminary  results  of 
this  review  on  August  7, 1998,  (see 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
from  Turkey,  63  FR  42373  [Preliminary 
Results)),  the  following  events  have 
occurred.  From  August  10  through  14, 
1998,  we  verified  the  cost  information 
submitted  by  Pastavilla.  From  August  1 7 
through  21,  1998,  we  verified  the  sales 
information  submitted  by  Pastavilla  and 
its  affiliated  sales  agent  Duzey 
Pazarlama  A.S.  (Duzey).  On  September 
2  and  3, 1998,  we  verified  Pastavilla's 
sales  information  at  its  affiliated  sales 
agent  Vitelli  Foods,  Inc.  (Vitelli  Foods), 
in  the  United  States.  On  September  24 
and  25,  1998,  respectively,  we  received 
case  briefs  from  Pastavilla  and  the 
petitioners  (Borden  Foods  Corp., 
Hershey  Pasta  and  Grocery  Group,  Inc., 
and  Gooch  Foods,  Inc.).  We  received 
rebuttal  briefs  from  both  parties  on 
October  1,1998. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  poimds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  order  is  dispositive. 

Scope  Ruling 

On  October  26,  1998,  we  self-initiated 
a  scope  inquiry  to  determine  whether  a 
package  weighing  over  five  pounds  as  a 
result  of  allowable  industry  tolerances 
may  be  within  the  scope  of  the 


fVitidumping  and  countervailing  duty 
orders.  On  November  18,  1998.  the 
Department  received  comments  frtjm 
interested  parties  regarding  this  scope 
inquiry.  The  Department  received 
rebuttal  comments  on  November  30, 
1998.  In  accordance  with  19  CFR 
351.225(f)(iii)(5),  the  Department  will 
issue  a  scope  ruling  within  120  days  of 
initiation  of  the  inquiry. 

Partial  Rescission 

We  originally  initiated  a  review  of 
three  companies:  Pastavilla,  Filiz,  and 
Nuh  Ticaret  (see  Notice  of  Initiation  of 
Antidumping  Duty  Administrative 
Review,  62  FR  45621  (August  28, 1997)). 
However,  as  noted  in  the  preUminary 
results,  Nuh  Ticaret  notified  us  that  it 
had  no  shipments  of  subject 
merchandise  during  the  period  of 
review  (POR).  We  have  confirmed  this 
wdth  information  from  the  Customs 
Service.  We  received  no  comments 
concerning  Nuh  Ticaret  for  the  final 
results.  Therefore,  in  accordance  with 
19  CFR  351.213(d)(3)  and  consistent 
with  Department  practice,  we  are 
rescinding  our  review  of  Nuh  Ticaret 
(see,  e.g..  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey:  Final 
Results  and  Partial  Rescission  of 
Antidumping  Administrative  Review,  63 
FR  35191  (June  29,  1998)  and  Certain 
Fresh  Cut  Flowers  From  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287.  53288  (October 
14, 1997)). 

Wse  of  Facts  Available 

*  Filiz  did  not  respond  to  the 
Department's  antidumping 
questiormaire.  We  have  confirmed  that 
the  questionnaire  was  received  by  Filiz 
{see  Memorandum  to  the  File  dated 
March  4, 1998)  and,  accordingly,  for  the 
reasons  described  below,  we  are 
assigning  to  Filiz  a  margin  based  on 
adverse  facts  available  for  these  final 
results. 

Section  776(a)  of  the  Act  requires  the 
Department  to  resort  to  facts  available  if 
necessary  information  is  not  available 
on  the  record  or  when  an  interested 
party  or  any  other  person  "fails  to 
provide  (requested]  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782."  As  provided  in 
section  782(c)(1)  of  the  Act,  if  an 
interested  party  "promptly  after 
receiving  a  request  from  [die 
Department)  for  information,  notifies 
[the  Department]  that  such  party  is 
unable  to  submit  the  information 
requested  in  the  requested  form  and 
manner,"  the  Department  may  modify 
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the  requirements  to  avoid  imposing  an 
unreasonable  burden  on  that  party. 
Since  Filiz  did  not  provide  any 
notification  or  information  to  the 
Department,  subsections  (c)(1)  and  (e) 
do  not  apply  in  this  situation. 
Accordingly,  we  find,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
Filiz  for  these  final  results. 

Where  the  Department  must  resort  to 
facts  available  because  a  respondent 
failed  to  cooperate  to  the  best  of  its 
ability,  section  776(b)  of  the  Act 
authorizes  the  use  of  an  inference 
adverse  to  the  interests  of  that 
respondent  in  selecting  from  among  the 
facts  available.  Filiz's  failure  to  respond 
to  our  antidumping  questionnaire 
demonstrates  that  it  has  failed  to  act  to 
the  best  of  its  abiUty  to  comply  with 
requests  for  information.  Accordingly, 
we  have  detennined  that  an  adverse 
inference  with  respect  to  Filiz  is 
warranted. 

Section  776(b)  of  the  Act  also 
authorizes  the  Department  to  use  as 
adverse  facts  available  information 
derived  from  the  petition,  the  final 
determination  in  the  antidumping 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  Section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  has  probative 
value  (see  H.R.  Doc.  316,  Vol.  1,  103d 
Cong.,  2d  sess.  870  (1994)). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
With  respect  to  the  relevance  aspect  of 
corroboration,  the  Department  will 
consider  information  reasonably  at  its 
disposal  as  to  whether  there  are 
circvunstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  [see,  e.g..  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22, 
1996)). 

In  this  instance,  we  have  no  reason  to 
believe  that  the  application  of  the 
highest  petition  margin  for  Turkish 
pasta,  as  revised  by  Commerce,  is 
inappropriate.  Therefore,  we  have 
assigned  FiUz  the  rate  of  63.29  percent 
as  adverse  facts  available.  This  margin 


is  the  same  margin  derived  fitim  the 
petition  that  was  corroborated  and 
assigned  to  Filiz  during  the 
investigation  [see.  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Turkey, 
61  FR  30309  (June  14, 1996)).  For 
purposes  of  these  final  results,  we  find 
that  this  margin  continues  to  be  of 
probative  value.  We  note  that  the  SAA, 
at  870,  states  that  "the  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  agencies  from  applying  an  adverse 
inference.*   *   *"  In  addition,  the  SAA 
at  869,  emphasizes  that  the  Department 
need  not  prove  that  the  facts  available 
are  the  best  alternative  information. 

Price  Comparisons 

For  Pastavilla,  we  calculated 
constructed  export  price  (CEP)  and 
normal  value  based  on  the  same 
methodology  used  in  the  Preliminary 
Results,  with  the  following  exceptions: 

1.  We  applied  the  domestic  inland 
freight  expense,  exclusive  of  value 
added  tax  (VAT),  to  Pastavilla's  U.S. 
sale  [see  Comment  2). 

2.  We  revised  Pastavilla's  freight 
expense  for  home  market  sales  based 
upon  our  verification  findings  [see 
Comment  4). 

3.  We  calculated  an  inventory 
carrying  cost  for  the  period  of  time 
between  when  the  merchandise  entered 
the  United  States  and  when  it  was 
shipped  to  the  U.S.  customer  [see 
Comment  5). 

4.  We  have  recalculated  the  fi^e  pasta 
discount  [see  Comment  6). 

Cost  of  Production 

As  discussed  in  the  preliminary 
results,  we  conducted  an  investigation 
to  determine  whether  Pastavilla  made 
home  market  sales  of  the  foreign  like 
product  during  the  POR  at  prices  below 
its  cost  of  production  (COP)  within  the 
meaning  of  section  773(b)(1)  of  the  Act. 

We  calculated  the  COP  following  the 
same  methodology  as  in  the  preliminary 
results,  with  the  following  exceptions: 

1.  We  adjusted  Pastavilla's  monthly 
per-unit  semolina  and  vitamin  costs  by 
dividing  the  monthly  cost  of  each 
material  by  the  monthly  quantity  of 
"packed  pasta"  [see  Comment  9). 

2.  We  included  Pastavilla's  severance 
reserve  in  the  calculation  of  COP  and 
constructed  value  (CV)  to  reflect  the 
fully  absorbed  cost  of  producing  the 
pasta  (see  Comment  11). 

3.  To  calculate  the  general  and 
administrative  (G&A)  expense  ratio,  we 
have  excluded  packing  costs  from  the 
cost  of  sales  figure  used  in  the 
calculation  (see  Comment  12). 


4.  We  indexed  Pastavilla's  monthly 
G&A  expenses  and  cost  of  sales  figures 
using  the  wholesale  price  index, 
published  by  the  International  Monetary 
Fund,  in  order  to  compute  a  constant 
currency  G&A  expense  ratio  [see 
Comment  13). 

5.  We  have  computed  Pastavilla's 
interest  expense  rate  on  an 
unconsolidated  basis  and  included  the 
foreign  exchange  losses  in  Pastavilla's 
interest  expense  calculation  [see 
Comment  15). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  results.  As  noted  above,  we 
received  case  briefs  and  rebuttal 
comments  from  the  petitioners  and 
Pastavilla. 

Sales  Comments 

Comment  1:  Application  of  Facts 
Available 

The  petitioners  argue  that  the 
Department  should  apply  total  adverse 
facts  available  because  Pastavilla  did 
not  report  its  U.S.  sales  of  5  lb.  1  oz. 
packages  of  pasta.  The  petitioners 
contend  that  Pastavilla's  sales  of  5  lb.  1 
oz.  packages  of  pasta  to  the  United 
States  are  subject  to  this  review  because: 
(1)  the  questionnaire  instructed 
Pastavilla  to  report  products  sold  that 
contained  between  2251  and  2500  grams 
of  pasta;  (2)  several  of  the  U.S.  sales 
documents,  including  the  customer's 
purchase  order  and  Pastavilla's  U.S. 
affiliates  invoice  to  the  customer, 
described  the  pasta  as  "Sib"  pasta;  (3) 
the  pasta  in  5  pound  and  5  lb.  1  oz. 
packages  are  identical,  except  that  the 
label  is  changed  to  avoid  paying 
antidumping  duties;  and  (4)  the  pasta 
was  sold  to  distributors  and  retailers  for 
sale  in  the  retail  market. 

The  petitioners  further  contend  that, 
because  it  is  the  industry  standard  to 
overfill  packages,  packages  containing 
slightly  over  five  pounds  [i.e.,  5  lb.  1 
oz.)  are  within  the  scope  of  the  order. 
Finally,  the  petitioners  argue  that  total 
adverse  facts  available  is  warranted 
because  the  Department  allowed 
Pastavilla  to  tnincate  its  reporting 
period  based  on  its  assertion  that 
Pastavilla  made  no  sales  to  the  United 
States  prior  to  January  1997,  and,  at 
verification,  it  was  revealed  that 
Pastavilla  made  U.S.  sales  in  1996.  The 
petitioners  contend  that  Pastavilla 
should  be  assigned  the  adverse  facts 
available  rate  of  63.29  percent,  in 
accordance  with  sections  776(a)  and 
782(d)  of  the  Act. 

Alternatively,  the  petitioners  request 
that  the  Department  use  the  facts 
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available  margin  of  63.29  percent  for  the 
U.S.  sales  that  Pastavilla  did  not  report. 

Pastavilla  argues  that  the  scope  of  the 
order  includes  only  pasta  in  packages  of 
five  pounds  or  less  and  that  the 
Department's  questionnaire  did  not 
require  Pastavilla  to  report  sales  of  5  lb. 
1  oz.  packages.  It  states  that  the 
E)epartment  confirmed  at  verification 
that  the  5  lb.  1  oz.  packages  weighed  in 
excess  of  the  5  lb.  1  oz.  weight  and  that 
packaging  was  specifically  printed  for 
this  production.  Pastavilla  further 
asserts  that  the  petitioners  erred  in  their 
claim  that,  because  Pastavilla's  5  lb.  1 
oz.  packages-may  be  within  the 
packaging  tolerance  for  five-pound 
pasta,  they  are  subject  merchandise. 
Pastavilla  points  out  that  while  the 
scope  has  a  numerical  upper  limit  of 
five  pounds,  it  makes  no  mention  of 
manufacturing  tolerances,  and  asserts 
that  when  a  numerical  measure  is  stated 
in  a  scope  notice,  that  the  niunerical 
measure  governs  (see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Notices  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR  10899, 10958  (February  28.  1995) 
[Antifriction  Bearings)). 

Pastavilla  contends  that  it  imported  a 
negligible  quantity  of  5  lb.  1  oz. 
packages,  and  the  importation  of  these 
5  lb.  1  oz.  packages  does  not  warrant 
total  facts  available.  Concerning  the 
petitioners  claim  that  the  pasta  was  sold 
to  distributors  and  retailers  for  sale  in 
the  retail  market,  Pastavilla  argues  that 
the  5  lb.  1  oz.  packages  are  not 
"typically  sold  in  the  retail  market"  as 
the  scope  language  states,  but  rather  are 
sold  to  distributors  and  as  bulk  products 
in  "price  clubs."  Pastavilla 
acknowledged  that  Vitelli  Foods' 
invoice  to  the  customer  stated  "five 
pound"  pasta  rather  than  5  lb.  1  oz. 
pasta  because  the  company  had  not 
changed  its  product  descriptors  in  its 
computer  system,  but  maintains  that  the 
sales  were  of  5  lb.  1  oz.  packages  and 
are  therefore  excluded  fi-om  the  scope  of 
the  order.  Finally,  Pastavilla  states  Uiat 
while  the  pasta  in  five  poimd  packages 
can  be  identical  to  the  pasta  in  5  lb.  1 
oz.  packages,  it  does  not  imply  that  the 
quantity  in  the  two  packages  are  the 
same. 

DOC  Position 

We  disagree  writh  the  petitioners  that 
the  Department  should  apply  total 
adverse  facts  available  to  Pastavilla  or 
facts  available  to  Pastavilla's  U.S.  sales 
of  5  lb.  1  oz.  packages.  The  scope  of  the 
orders  states,  that  "(i]mports  covered  by 


this  review  are  shipments  of  certain 
non-egg  dry  pasta  packages  of  five 
pounds  (or  2.27  kilograms)  or  less  .  .  ." 
In  its  questionnaire,  the  Department 
instructed  Pastavilla  to  report  pasta  sold 
in  packages  of  five  pounds  or  less.  We 
broke  out  the  packing  size  ranges  into 
250  gram  increments  for  uniformity  in 
reporting,  and  while  the  largest  range 
(2,251  to  2,500  grams)  would  include 
packages  greater  than  five  pounds,  those 
reporting  instructions  do  not  constitute 
a  scope  ruling. 

Our  normal  basis  for  determining 
whether  a  product  is  included  within 
the  scope  of  the  order  is  the  description 
of  the  merchandise  contained  in  the 
petition,  the  initial  investigation,  and 
the  determinations  of  the  Secretary 
(including  prior  scope  determinations) 
and  the  Commission  (see  19  CFR 
351.225(k)(l)).  If  these  descriptions  are 
not  dispositive,  the  Department  may 
conduct  a  scope  inquiry  in  accordance 
with  19  CFR  351.225(k)(2),  and  examine 
the  following  criteria:  (i)  the  physical 
characteristics  of  the  product;  (ii)  the 
expectations  of  the  ultimate  purchasers; 
(iii)  the  ultimate  use  of  the  product;  and 
(iv)  the  channels  of  trade  in  which  the 
product  is  sold.  On  October  26,  1998, 
the  Department  initiated  a  scope  inquiry 
to  determine  whether  a  package 
weighing  over  five  pounds  may  be 
within  the  scope  of  the  order  (see 
October  26,  1998  memorandum  to 
Richard  W.  Moreland).  It  would  be 
inappropriate  to  conclude  that 
Pastavilla  failed  to  report  certain  sales 
until  the  scope  inquiry  is  finished. 

Concerning  the  petitioners'  argvunent 
that  total  adverse  facts  available  is 
warranted  because  Pastavilla  did  not 
report  sales  to  the  United  States  that 
were  made  prior  to  January  1997,  at 
verification  we  confirmed  that  these 
were  sales  of  5  lb.  1  oz.  packages. 

Comment  2:  Calculation  of  Inland 
Freight  Expenses  for  the  U.S.  Sale 

Pastavilla  alleges  that  the  Department 
erred  in  adding  VAT  to  its  reported 
domestic  inland  fi-eight  expense  when 
calculating  U.S.  price.  Pastavilla 
contends  that  the  Department  did  not 
adjust  its  other  expenses  for  VAT  and 
that,  if  this  adjustment  is  to  be  applied, 
to  achieve  parity,  it  should  be  applied 
on  the  home  market  side  as  well  as  the 
U.S.  side.  Pastavilla  cites  the  SAA 
concerning  tax  neutrality  in  support  of 
its  argimient  (see  SAA,  H.R.  Doc.  No. 
103-316,  103d  Cong.,  2d  Sess.  at  157 
(1994)). 

The  petitioners  argue  that  the 
Department  was  correct  in  revising 
Pastavilla's  reported  inland  freight 
expenses  in  the  preliminary  results  to 
include  the  taxes  shown  on  the  freight 


invoice.  They  contend  that  it  is 
Department  practice  to  exclude  taxes 
from  the  prices  of  the  merchandise,  but 
that  this  tax  exclusion  does  not  extend 
to  movement  charges  because 
adjustments  for  movement  charges 
should  reflect  the  actual  costs  incurred 
to  transport  the  merchandise. 
Concerning  Pastavilla's  reference  to 
achieving  parity,  the  petitioners  state 
that  notes  on  the  sample  home  market 
freight  invoice  submitted  by  Pastavilla 
indicated  that  taxes  were  included  in 
Pastavilla's  reported  home  market 
freight  expenses. 
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We  agree  with  Pastavilla  that  the  VAT 
should  be  excluded  from  the  calculation 
of  domestic  inland  freight  expenses  for 
the  U.S.  sale.  However,  we  must  note 
that  oiu-  decision  is  not  based  on  the 
"tax  neutrality"  argument  Pastavilla 
presents,  but  is  based  solely  on  our 
requirement  to  achieve  parity  in  our 
calculations.  In  other  words,  if  home 
market  expenses  are  reported  exclusive 
of  the  VA"!,  U.S.  expenses  should  also 
be  reported  exclusive  of  the  VAT.  As 
Pastavilla  suggests,  if  this  VAT 
adjustment  were  to  be  applied  to  the 
inland  freight  expense  on  the  U.S.  side 
it  should  be  applied  to  Pastavilla's  home 
market  expenses  as  well.  We  find  no 
basis  for  the  petitioners'  claim  that 
Pastavilla  included  VAT  expenses  in  its 
reported  home  market  expenses. 
Therefore,  for  these  final  results  we 
have  revised  our  calculations  from  the 
preliminary  results  by  excluding  VAT 
from  inland  freight  expenses. 

Comment  3:  Elimination  of  Sales  Failing 
Arm's-Length  Test 

Pastavilla  argues  that  the  Department 
should  include  in  its  calculation  of 
normal  value  sales  by  its  affiliated 
reseller,  Sok,  which  failed  the 
Department's  arm's-length  test. 
Pastavilla  contends  that  sales  to  Sok 
failed  the  arm's-length  test  because  of 
Sok's  status  as  a  "hard-discount 
retfiiler,"  not  because  of  its  affiliation 
with  Pastavilla. 

The  petitioners  assert  that  the 
Department  was  correct  in  applying  its 
standard  eirm's-length  test  to  sales  to 
Sok  because  Pastavilla  failed  to  provide 
Sok's  sales  to  its  unaffiliated  customers 
and,  at  the  same  time,  has  not  provided 
any  suggestions  concerning  an  alternate 
method  for  determining  whether  these 
sales  were  at  arm's-length  prices. 
Furthermore,  the  petitioners  cite  the 
preamble  to  the  Department's 
regulations  stating  that  the  Department 
will  continue  to  apply  the  current  99.5 
percent  test  unless,  and  until,  it 
develops  a  new  method  (see 
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Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27355 
(May  19, 1998)). 

IXDC  Position 

We  agree  with  the  petitioners  that  the 
Department  should  continue  to  apply  its 
standard  arm's-length  test  to  Pastavilla's 
sales  to  Sok  for  the  final  results.  We 
conducted  the  ann's-length  analysis  of 
Pastavilla's  sales  to  Sok,  because 
Pastavilla  stated,  and  we  agreed,  that  it 
was  unable  to  report  Sok's  sales  to  the 
first  unaffiliated  customer.  The  arm's- 
length  test  is  based  on  the  affihation 
between  Sok  and  Pastavilla,  irrespective 
of  Sok's  status  as  an  alleged  "hard- 
discount  retailer." 

In  conducting  the  arm's-length 
analysis,  we  followed  our  standard 
practice  and  compared  sales  prices  to 
unaffiliated  customers  to  sales  prices  to 
affihated  customers  at  the  same  level  of 
trade  and,  where  prices  to  affiliated 
customers  were,  on  average,  less  than 
99.5  percent  of  prices  to  unaffiliated 
customers,  we  rejected  the  sales  to 
affiliated  parties  as  not  representing 
arm's-length  prices  (see  Certain  Pasta 
from  Italy:  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  61  FR  30326,  30332  (June 
14, 1996)). 

Comment  4:  Overstatement  of  Home 
Market  Freight  Expenses 

The  petitioners  argue  that  the 
Department  should  correct  Pastavilla's 
overstatement  of  its  home  market  fi^ight 
expenses  noted  in  the  Department's 
September  16,  1998,  Sales  Verification 
Report  (SVR). 

Pastavilla  argues  that  the  adjustment 
is  negligible  and  may  be  ignored  (see  19 
CFR  351.413). 
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We  agree  with  the  petitioners  and 
have  corrected  Pastavilla's  home  market 
freight  expenses  to  reflect  verification 
findings. 

Comment  5:  U.S.  Inventory  Carrying 
Cost 

The  petitioners  argue  that  the 
Department  should  calculate  imputed 
U.S.  inventory  carrying  costs  for  the 
period  of  time  between  when  the 
merchandise  entered  the  United  States 
and  when  it  was  shipped  to  the 
customer.  They  assert  that  the 
Department  should  calculate  these  costs 
based  on  the  cost  of  manufacturing,  the 
interest  rate  used  to  calculate  imputed 
credit  expenses,  and  the  inventory 
period  noted  by  the  Department  in  the 
SVR. 

Pastavilla  argues  that  it  should  not  be 
subjected  to  U.S.  inventory  carrying 


costs  for  this  period  of  time  because:  (1) 
its  importer  did  not  take  the  pasta  into 
inventory,  but  rather  shipped  the 
merchandise  to  the  customer  directly 
from  the  port  of  entry;  and  (2)  shipment 
was  not  made  until  16  days  after  entry 
because  of  delays  in  Customs. 
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We  agree  with  the  petitioners  that 
U.S.  inventory  carrying  costs  should  be 
calculated  for  Pastavilla.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
made  deductions  from  CEP,  where 
appropriate,  for  those  indirect  selling 
expenses  that  related  to  economic 
activity  in  the  United  States,  including 
U.S.  inventory  carrying  costs  (see 
Extruded  Rubber  Thread  from  Malaysia; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  12752, 
12754  (March  16, 1998)).  Pastavilla  was 
instructed  specifically  to  report  U.S. 
inventory  carrying  costs  for  the  period 
of  time  between  when  the  merchandise 
entered  the  United  States  and  when  it 
was  shipped  to  the  U.S.  customer  both 
in  the  Department's  original  and 
supplemental  questionnaires.  Pastavilla 
reported  that  the  merchandise  was  not 
held  in  inventory  in  the  United  States. 
However,  at  verification  we  noted  that 
Pastavilla's  shipment  remained  at  the 
port  of  entry  for  16  days  before  being 
shipped  to  the  customer. 

Concerning  Pastavilla's  argument  that 
we  should  not  apply  inventory  carrying 
cost  due  to  the  delay  in  Customs,  we 
maintain  that  regardless  of  the  cause  of 
the  delay,  inventory  carrying  costs  are 
meant  to  capture  the  opportunity  cost  of 
Pastavilla  for  having  the  merchandise  in 
inventory. 

For  these  final  results,  we  calculated 
Pastavilla's  U.S.  inventory  carrying 
expenses  based  on  net  price,  the  interest 
expense  used  in  calculating  credit,  and 
the  inventory  period  verified  by  the 
Department.  We  did  not  base  our 
calculations  on  cost  of  manufacturing, 
as  the  petitioners  suggest,  because  to  do 
so  would  have  been  inconsistent  with 
Pastavilla's  other  inventory  carrying 
cost  calculations.  Pastavilla  calculated 
its  other  inventory  carrying  expenses 
based  on  net  price  and  explained  in  its 
questionnaire  responses  that  to  have 
based  its  calculations  on  cost  of 
manufacture  would  have  been  a 
significant  burden. 

Comment  6:  Valuation  of  Discounted 
Pasta 

The  petitioners  argue  that  the 
Department  should  not  accept  the  fi^e 
pasta  discoimt  claimed  by  Pastavilla 
because  Pastavilla's  method  of 
calculating  the  discount  based  on  the 
Ust  price  and  quantity  on  the  invoice  (1) 


does  not  reflect  the  actual  cost  of  the 
discount  to  Pastavilla  and  (2)  overstates 
the  actual  value  of  the  discount. 
Alternatively,  if  the  Department  does 
allow  the  merchandise  discoimt,  the 
petitioners  contend  that  the  Department 
should  recalculate  the  discount  based 
on  the  cost  of  manufacture  because  the 
discount  amounts,  as  reported  by 
Pastavilla,  are  overstated. 

Pastavilla  argues  that  it  was  correct  in 
valuing  its  free  pasta  discount  based  on 
the  price  of  the  free  goods  rather  than 
the  cost  of  the  bee  goods.  According  to 
Pastavilla,  this  methodology  is 
consistent  with  how  the  discount  is 
entered  into  Pastavilla's  accounting 
records  and  how  it  is  reflected  on  the 
invoice.  From  an  opportimity  cost 
perspective,  Pastavilla  contends  that 
what  is  given  up  in  providing  the  free 
goods  is  the  revenue  of  the  sale,  not  the 
cost  of  production.  Finally,  Pastavilla 
claims  that  the  cost  data  necessary  to  re- 
value the  discount  at  cost  is  not  easily 
available.  According  to  Pastavilla,  this 
task  is  particularly  complex  in  a  case 
such  as  this  that  involves  indexing  for 
inflation  and  averaging  of  the  cost  data 
by  the  Department. 

Pastavilla  agrees  with  the  petitioners 
that  the  free  goods  discount  should  be 
recalculated  using  the  total  quantity  on 
the  invoice  and  a  net  unit  price. 
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We  disagree  with  the  petitioners  that 
Pastavilla's  claimed  free  pasta  discount 
should  be  denied.  We  verified  that 
Pastavilla's  free  merchandise  discount  is 
a  legitimate  discount  that  must  be  taken 
into  account  in  our  calculations. 
However,  we  agree  with  the  petitioners 
that  Pastavilla's  methodology  overstated 
the  actual  value  of  the  discount.  We 
have  recalculated  the  free  pasta 
discount  based  on  the  total  quantity  of 
merchandise  the  customer  received, 
including  the  free  pasta.  Additionally, 
we  used  the  invoice  price,  net  of  any 
other  discounts,  in  our  calculation  (See 
December  7,  1998,  Final  Results 
Analysisr  Memorandum). 

We  disagree  writh  the  petitioners' 
claim  that  the  bee  goods  discount 
should  be  based  on  the  cost  of 
manufacture.  To  value  the  free  goods 
discount  on  the  net  invoice  value  of  the 
merchandise  is  consistent  with 
Pastavilla's  normal  accounting 
practices,  which  are  in  accordance  with 
Turkish  standards  and  International 
Accounting  Standards  (see  Comment  7 
below),  and  it  is  a  reasonable 
representation  of  Pastavilla's  costs  of 
providing  the  free  goods  discount  to  its 
customers. 


Comment  7: 
Wtaranty  Exj 

The  petitic 
overstated  its 
expenses  bee 
calculated  ba 
returned  pasi 
manufacture 
addition,  the 
Pastavilla  shi 
claimed  wan 
amount  of  re 
resales  of  the 
petitioners  aj 
should  deny 
entirely  or,  a 
be  recalculat 
manufacture 

Pastavilla  j 
calculated  it: 
expenses  bas 
the  damaged 
methodology 
normal  accoi 
warranty  cla 
accounting  s 
and  it  has  nc 
quantity  of  g 
daim  applie 
its  accountin 
information 
expenses  bas 
accounting  s 
Turkish  stan 
Accounting  i 
should  accei 

DOC  Positioi 


Comment  8: 
for  U.S.  Sale 

The  petitii 
Pastavilla's  i 
did  not  incu 
connection  i 
the  loss  fron 
reflected  in  I 
the  loss  fron 


Federal  Register / Vol.  63,  No.  238 /Friday,  December  11,  1998 /Notices 


68433 


was  correct  in 
)unt  based  on 
rather  than 
According  to 


B  petitioners 
t  should  be 
I  quantity  on 
)rice. 


itioners  that 
ista  discount 
led  that 
se  discount  is 
lust  be  taken 
tions. 


Comment  7:  Valuation  of  Home  Market 
Warranty  Expense 

The  petitioners  claim  that  Pastavilla 
overstated  its  home  market  warranty 
expenses  because  these  expenses  were 
calculated  based  on  the  sale  price  of  the 
returned  pasta  rather  than  on  the  cost  of 
manufacture  of  the  returned  pasta.  In 
addition,  the  petitioners  allege  that 
Pastavilla  should  have  reduced  its 
claimed  warranty  expenses  by  the 
amount  of  revenue  obtained  from  any 
resales  of  the  returned  pasta.  The 
petitioners  argue  that  the  Department 
should  deny  these  warranty  expenses 
entirely  or,  at  a  minimum,  they  should 
be  recalculated  based  on  the  cost  of 
manufacture. 

Pastavilla  argues  that  it  properly 
calculated  its  home  market  warranty 
expenses  based  on  the  invoice  value  of 
the  damaged  pasta.  It  claims  that  this 
methodology  is  consistent  v^rith  its 
normal  accoimting  practices,  as 
warranty  claims  are  entered  into  the 
accounting  system  at  the  invoice  value 
and  it  has  no  accounting  record  of  the 
quantity  of  goods  to  which  the  warranty 
daim  applies.  Pastavilla  contends  that 
its  accounting  system  does  not  record 
information  to  calculate  warranty 
expenses  based  on  cost,  and,  since  its 
accounting  system  is  in  accordance  vnth 
Turkish  standards  and  International 
Accounting  Standards,  the  Department 
should  accept  it. 
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We  agree  with  Pastavilla  and  have 
accepted  its  calculation  of  home  market 
warranty  expenses.  To  base  the 
calculations  on  the  invoice  value  of  the 
merchandise  is  consistent  with 
Pastavilla's  normal  accounting 
practices,  which  are  in  accordance  with 
Turkish  standards  and  International 
Accounting  Standards,  and  it  is  a 
reasonable  representation  of  Pastavilla's 
warranty  expenses.  Further,  Pastavilla  is 
unable  to  calculate  warranty  expenses 
as  the  petitioners  suggest  because  its 
warranty  claims  are  entered  into  the 
accounting  system  at  the  invoice  value 
and  Pastavilla  has  no  accounting  record 
of  the  revenue  obtained  from  resales  of 
the  returned  pasta  or  the  quantity  of 
goods  to  which  the  warranty  claim 
applies. 

Comment  8:  Direct  Warranty  Expenses 
for  U.S.  Sales 

The  petitioners  contend  that 
Pastavilla's  claims  are  incorrect  that  it 
did  not  incur  warranty  expenses  in 
connection  with  its  U.S.  sale  and  that 
the  loss  from  the  damaged  pasta  is 
reflected  in  the  invoice.  They  argue  that 
the  loss  from  the  damaged  pasta  was 


directly  related  to  the  U.S.  sale  and 
should  be  treated  as  a  direct  warranty 
expense.  The  petitioners  allege  that  tbe 
Department  should  calculate  direct 
warranty  expenses  for  the  final  results 
based  on  the  cost  of  manufacture  of  the 
damaged  pasta.  Alternatively,  the 
petitioners  contend  that  the  Department 
should  calculate  direct  warranty 
expenses  for  Pastavilla's  U.S.  sale  based 
on  the  invoice  price  of  the  damaged 
pasta. 

Pastavilla  argues  that  it  did  not  incur 
warranty  expenses  on  its  U.S.  sale. 
Pastavilla  explains  that  of  the  1 ,300 
cases  of  pasta  shipped  to  the  United 
States,  only  three  were  damaged. 
Pastavilla  contends  that  because  its  U.S. 
affiliate  only  invoiced  and  received 
payment  for  1,297  cases,  the  damaged 
cases  were  already  adjusted  for  in  the 
sales  response.  Pastavilla  argues  that  it 
would  have  been  necessary  to  account 
for  the  damaged  goods  in  the  sales 
response  only  if  Pastavilla  had  received 
payment  for  the  three  cases  and  had 
later  issued  a  credit.  According  to 
Pastavilla,  its  sales  response  reflects  the 
lack  of  revenue  from  the  damaged  cases 
and  to  calculate  a  U.S.  warranty  expense 
as  the  petitioners  suggest  would  double- 
coimt  the  loss  to  Pastavilla. 
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We  agree  with  Pastavilla  that  the  loss 
from  the  damaged  cases  is  already 
reflected  in  the  U.S.  sales  response.  The 
invoice  to  the  customer  reflects  a 
quantity  net  of  the  damaged  cases  and, 
at  verification,  we  confirmed  that 
Pastavilla's  U.S.  affiliate  did  not  receive 
payment  for  the  damaged  cases. 
Warranty  expenses  typically  involve 
replacing  the  defective  merchandise  or 
crediting  a  customer  for  the  defective 
merchandise.  In  this  instance,  the 
damaged  cases  were  not  part  of  the  sale 
and,  therefore,  it  would  be 
inappropriate  to  make  an  adjustment  for 
warranty  expenses. 

Cost  Comments 

Comment  9:  Yield  Loss 

Pastavilla  claims  that  the 
methodology  used  to  calculate  COP  and 
CV  fully  captures  all  yield  losses.  It 
argues  that  in  its  ordinary  cost 
accounting  system,  a  theoretical 
production  amount  (i.e.,  naked  pasta), 
which  includes  scrap,  is  used  to 
calculate  COM.  However,  because  this 
was  a  theoretical  amount,  Pastavilla 
used  finished  goods  (i.e.,  packed  pasta) 
quantities  to  calculate  the  per-unit  COM 
for  the  antidumping  review. 

The  petitioners  argue  that  the 
Department  should  revise  Pastavilla's 
reported  semolina  costs  to  account  for 


yield  losses  occurring  during  the 
production  of  pasta.  Because  the 
methodology  used  by  Pastavilla  does 
not  Account  for  the  semolina  that  was 
lost  during  the  production  of  pasta,  the 
petitioners  contend  that  Pastavilla's 
reported  per-unit  cost  of  semoUna  are 
understated. 
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While  we  agree  with  Pastavilla  that  it 
adequately  accounted  for  yield  loss 
related  to  its  reported  conversion  costs, 
we  disagree  that  its  methodology  used 
to  calculate  the  monthly  materials  costs 
included  in  COP  and  CV  captures  the 
impact  of  yield  loss  associated  with  the 
production  of  pasta.  Pastavilla  used 
finished  "packed  peista"  quantities  to 
calculate  its  per-unit  conversion  costs 
(i.e.,  direct  labor,  variable  overhead,  and 
fixed  overhead).  By  using  "packed 
pasta"  quantities,  Pastavilla's  reported 
conversion  costs  reasonably  capture  the 
yield  loss  incurred  during  the 
manufacturing  process  [e.g.,  waste, 
moisture  evaporation).  To  calculate  its 
reported  per-unit  material  costs  [i.e., 
semolina  and  vitamins),  however, 
Pastavilla  did  not  rely  on  its  "packed 
pasta"  quantities.  Instead,  the  company 
relied  on  the  monthly  quantities  of 
semolina  consumed  during  the 
production  process.  Thus,  Pastavilla 
understated  its  cost  of  materials  because 
it  used  the  cost  per  unit  of  semolina 
consumed  rather  than  the  cost  per  unit 
of  "packed  pasta."  In  other  words, 
Pastavilla's  material  costs  do  not  reflect 
the  yield  loss  associated  writh  the 
manufacturing  process.  To  capture  the 
cost  associated  with  its  material  yield 
losses,  Pastavilla  should  have  calculated 
its  per-unit  material  cost  using  the  same 
"packed  pasta"  quantities  that  it  used  to 
calculate  its  per-unit  conversion  costs. 
Thus,  for  the  final  results,  we  adjusted 
Pastavilla's  monthly  per-unit  semolina 
and  vitamin  costs  by  dividing  the 
moathly  cost  of  each  material  by  the 
monthly  quantity  of  "packed  pasta." 

Comment  10:  Vitamin  Replacement 
Costs  and  First  Day  Corrections 

The  petitioners  assert  that  the 
Department  should  not  accept  the  minor 
correction  made  to  the  vitamin  costs 
submitted  at  verification.  They  state  that 
Pastavilla's  revised  methodology 
calculates  per-unit  vkamin  costs  by 
dividing  by  the  quantity  of  semolina 
used  in  the  production  of  pasta,  rather 
than  by  the  quantity  of  packed  pasta. 
Thus,  the  petitioners  contend  that  the 
per-unit  cost  of  vitamins  are 
understated.  In  addition,  according  to 
the  petitioners,  Pastavilla's  vitamin 
costs  are  not  based  on  the  replacement 
cost  methodology. 
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Pastavllla  states  that  the  Department 
should  use  the  verified  vitamin  costs  as 
reported  in  the  clerical  error 
submission.  As  for  making  the  other 
corrections  asserted  by  the  petitioners, 
Pastavilla  disagrees. 
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For  the  final  results,  we  revised 
Pastavilla's  per-unit  vitamin  costs  using 
the  replacement  cost  methodology.  The 
replacement  cost  methodology  values 
the  vitamins  used  in  production  at  the 
vitamins'  monthly  purchase  price 
within  each  respective  month.  Adopting 
this  methodology  accounts  for  the 
monthly  fluctuations  in  costs  for 
inventories,  due  to  the  high  inflation 
experienced  during  the  FOR.  To 
calculate  Pastavilla's  per-imit  vitamin 
cost,  we  relied  on  packed  pasta 
quantities  and  not  the  quantity  of 
vitamins  input  into  the  production 
process  [see  Comment  9  for  more 
details).  As  for  the  conciems  about 
accepting  Pastavilla's  vitamin  costs 
reported  in  its  clerical  error  submission, 
they  are  moot  because  we  did  not  rely 
on  the  information  for  the  reasons 
discussed  above. 

Comment  1 1 :  Severance  Reserve 
Benefits 

Pastavilla  argues  that  the  Etepartment 
should  not  adjust  its  reported  COP  and 
CV  figiu^s  to  include  its  severance 
reserve.  Instead,  Pastavilla  claims  that 
the  reserve  should  be  treated  differently 
than  the  actual  severance  expense  paid 
to  employees  which  it  included  in  the 
calculation  of  COP  and  CV.  According 
to  the  company,  the  reserve  merely 
represents  a  possible  liabifity  that  may 
never  have  to  be  paid.  If  an  employee 
quits  or  is  fired  for  cause,  there  is  no 
severance  obligation  due  to  the 
employee.  Thus,  the  severance  reserve 
is  not  a  reserve  for  actual  expenses 
incurred,  but  only  for  the  maximum 
possible  expense  that  might  be  incurred. 
Moreover,  the  reserve  is  never  actually 
funded  by  the  company.  Therefore. 
Pastavilla  contends  that  it  is 
inappropriate  to  classify  the  reserve  as 
an  element  of  cost,  and  cites  as  support 
for  its  position  the  Department's 
decision  in  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  From  the  Republic  of  Korea,  58 
FR  15467. 15479  (March  23. 1993) 
(DRAMs  from  Korea).  In  that  case,  the 
Department  found  that  "it  would  not  be 
reasonable  to  make  an  adjustment  for 
royalty  expenses  which  were  not 
actually  incurred,  and  may  not  be 
incurred." 


The  petitioners  argue  that  the 
Department  should  include  the  reserve 
for  severance  benefits  in  the  COP  and 
CV  calculation.  According  to  the 
petitioners,  the  severance  expense  is  a 
normal  operating  cost  which  is  recorded 
on  Pastavilla's  income  statement. 
Moreover,  even  if  the  expense  was 
recorded  as  a  reserve  account,  the 
amoimt  still  represents  a  liability  that 
was  inciured  by  Pastavilla  as  a  result  of 
operations  during  the  FOR.  Therefore, 
the  Department  should  include  the 
severance  reserve  in  the  calcidation  of 
COP  and  CV. 
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We  agree  with  the  petitioners  that 
Pastavilla's  reserve  for  severance 
benefits  should  be  included  in  the 
calculation  of  COP  and  CV.  Under 
Turkish  law,  an  employer  is  required  to 
establish  a  reserve  for  severance 
benefits.  The  employer  then  pays  these 
severance  benefits  to  an  employee  who 
is  terminated  after  a  minimum  period  of 
service.  In  its  normal  course  of  business, 
Pastavilla  accrues  the  monthly  cost  of 
this  liability  in  accordance  with  Turkish 
GAAP,  and  the  accrual  is  reflected  as  an 
expense  on  the  monthly  income 
statement.  Hence,  Pastavilla  recognizes 
the  accrual  as  an  expense  in  accordance 
v«th  Turkish  GAAP  even  though  it 
requires  no  cash  funding.  Our 
established  practice  is  to  include  this 
type  of  cost  in  the  calculation  of  COP 
and  CV,  because  this  severance  reserve 
represents  an  expense  recognized 
within  the  POR  and  should  be  reflected 
in  the  product  cost,  in  accordance  with 
full  absorption  costing  principle  (see 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Germany;  Notice  of  Final  Results 
of  Antidumping  Duty  Admiiustrative 
Review.  61  FR  13834. 13838  (March  28. 
1996)).  As  a  result,  we  included 
Pastavilla's  severance  reserve  in  the 
calculation  of  COP  and  CV  to  reflect  the 
fully  absorbed  cost  of  producing  the 
pasta. 

We  disagree  that  DRAMS  from  Korea 
supports  Pastavilla's  claim  that 
severance  expenses  should  not  be 
included  in  the  calculation  of  COP  and 
CV.  In  that  proceeding,  the  Department 
was  asked  to  include  an  estimated 
royalty  expense  which  was  not  recorded 
in  the  company's  financial  statements, 
nor  was  the  company  under  any  legal  or 
accounting  obligation  to  pay  or  record 
the  expense.  In  the  instant  review,  the 
reserve  for  severance  benefits  is  a 
recognized  expense  which  is  regularly 
accounted  for  in  Pastavilla's  books. 


Comment  12:  Calculation  ofG&A 
Expense  Ratio 

Pastavilla  contends  that  it  correctly 
computed  its  G&A  expense  ratio  by 
including  packing  costs  in  the 
denominator.  Pastavilla  argues  that  G&A 
expenses  benefit  the  entire  company 
(including  the  packing  activities  of  the 
company)  and  therefore  the  cost  of  the 
packing  must  be  included  in  the 
denominator.  To  support  its  position, 
Pastavilla  cites  the  decision  made  in 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Steel 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,  9748  (March  4,  1997)  [Steel 
Reinforcing  Bars  from  Turkey).  In  that 
proceeding,  the  Department  stated  that 
G&A  expenses  must  be  allocated  over  all 
activities  if  they  support  such  activities. 

The  petitioners  argue  that  packing 
costs  should  be  excluded  from  the  cost 
of  sales  (COS)  when  calculating  the 
G&A  and  financial  expense  rates.  The 
petitioners  claim  that  when  calculating 
these  rates,  COS  is  used  as  the 
denominator.  The  calculated  rates 
should  then  be  applied  to  a  COM  which 
is  on  the  same  basis.  According  to  the 
petitioners,  packing  costs  should  be 
excluded  from  the  COS  because  it  is  not 
included  in  the  COM. 
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We  disagree  with  Pastavilla  that 
packing  cost  should  be  included  in  the 
denominator  [i.e.,  COS  figure)  used  to 
calculate  the  G&A  expense  ratio.  If  the 
Department  calculated  the  G&A  expense 
ratio  as  Pastavilla  suggests,  the  result 
would  be  distortive  because  we  would 
be  applying  a  ratio  which  includes 
packing  cost  in  the  denominator  to  a 
base  which  does  not  include  packing 
cost.  In  order  to  correctly  reflect  the 
G&A  expenses  incurred  by  Pastavilla, 
the  G&A  ratio  must  be  calculated  using 
a  COS  figure  that  excludes  packing  costs 
and  applied  to  a  COM  that  excludes 
packing  costs.  This  is  consistent  with 
methodology  used  in  the  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Circular  Welded 
Non-Alloy  Steel  Pipe  from  the  Republic 
of  Korea,  63  FR  32833,  32837  (June  16.     " 
1998)  and  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
Random  Access  Memory 
Semiconductors  from  Taiwan,  63  FR 
8910,  8933  (February  23, 1998). 

As  to  the  respondent's  citation  to 
Steel  Reinforcing  Bars  from  Turkey,  we 
disagree  that  this  case  supports  the 
company's  claim  that  packing  should  be 
included  in  the  cost  of  sales  figure.  In 
that  proceeding,  the  petitioners  Mgued 
that  the  Department  should  exclude 
specific  non-manufacturing  activities 
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(i.e.,  cost  associated  with  a  port  and  a 
cafeteria)  from  the  COS  figure.  We 
denied  the  exclusion  because  we  found 
these  costs  related  to  a  separate  line  of 
business  and,  thus,  the  company  should 
allocate  a  portion  of  the  G&A  expense  to 
those  activities.  To  calculate  the  G&A 
expense  ratio  for  the  final  results,  we 
have  excluded  packing  costs  from  the 
cost  of  sales  figure  used  in  the 
calculation. 

Comment  13:  Indexing  Monthly  G&A 
Expenses  and  Cost  of  Sales  Figures 

The  petitioners  argue  that  the 
Department  should  index  Pastavilla's 
monthly  G&A  expenses  to  account  for 
the  high  inflation  that  incurred  in 
Turkey  during  the  FOR.  According  to 
the  petitioners,  the  Department's 
practice  is  to  index  G&A  expenses  in 
cases  involving  inflationary  economies. 

Pastavilla  contends  that  G&A  should 
not  be  indexed  and  recalculated. 
Pastavilla  states  that  G&A  expenses  are 
period  costs,  and  it  is  distortive  to 
calculate  a  monthly  G&A  and  then 
index  it  for  constant  currency.  Pastavilla 
claims  that  since  both  the  numerator 
and  denominator  of  the  G&A  calculation 
are  equally  affected  by  the  high 
inflation,  the  ratio  between  them  for  an 
annual  period  is  an  appropriate  measiu-e 
of  G&A  expense,  wdthout  further 
adjustment.  In  addition,  Pastavilla 
claims  that  G&A  expenses  are  not 
affected  by  inventory  valuation 
practices  which  distort  costs  in  an 
inflationary  economy,  and  a  constant- 
currency  restatement  is  not  necessary 
for  the  calculation  of  the  G&A  expense 
rate. 
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We  agree  vvath  the  petitioners  that 
Pastavilla's  monthly  G&A  expenses  and 
cost  of  sales  figures  should  be  indexed 
when  calculating  the  G&A  expense 
ratio.  During  Pastavilla's  accounting 
year,  the  Turkish  currency  lost  its 
purchasing  power  at  such  a  rate  that 
comparisons  of  unadjusted  general 
expenses  and  cost  of  sales  occurring  at 
different  times  are  not  comparable  to  the 
same  expenses  incurred  at  the  beginning 
of  the  year.  That  is,  the  ratio  of  G&A  to 
cost  of  sales  is  not  necessarily  constant 
for  each  month  throughout  the  year. 
Without  indexation,  the  calculation  of  a 
general  expense  ratio  produces  a 
potentially  meaningless  result  because 
the  ratio  is  applied  to  an  indexed  COM. 
The  two  figiu^s  have  to  be  on  the  same 
basis.  To  calculate  a  meaningful  general 
expense  ratio,  it  is  necessary  to  restate 
each  month's  general  expenses  and  cost 
of  sales  figures  in  equivalent  terms,  that 
is,  the  currency  value  at  a  given  point 
in  time.  For  the  final  results,  we 


indexed  Pastavilla's  monthly  G&A 
expenses  and  cost  of  sales  figxires  using 
the  wholesale  price  index,  published  by 
the  International  Monetary  Fund,  in 
order  to  compute  a  constant  currency 
G&A  expense  ratio. 

Comment  14:  Omission  of  Year-end 
Adjustments  and  Production  Quantities 

The  petitioners  argue  that  the 
Department  should  include  Pastavilla's 
1997  year-end  adjustments  in  the  COP 
and  CV  calculations.  The  petitioners 
state  that  year-end  adjustments 
represent  actual  costs  which  were 
incurred  during  the  POR,  and  therefore, 
the  adjustments  should  be  included  in 
the  calculations  of  COP  and  CV. 

Further,  the  petitioners  state  that  the 
Department  should  adjust  Pastavilla's 
conversion  costs  for  the  final  results  to 
correct  the  error  in  the  per-unit  costs 
resulting  from  an  overstatement  of  the 
production  quantities  of  approximately 
ten  tons. 

Pastavilla  argues  that  the  Department 
determined  at  verification  that  the  year- 
end  adjustments  had  no  impact  on  their 
costs,  and  there  is  no  reason  to  make  an 
adjustment  to  its  reported  costs.  With 
respect  to  the  ten  ton  production 
quantity  discrepancy,  Pastavilla  states 
that  it  has  reported  the  production 
quantity  correctly.  In  addition, 
according  to  Pastavilla,  even  if  the 
adjustment  was  reflected  in  the 
calculation  of  COP  and  CV  it  would 
have  no  impact. 
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We  agree  with  the  petitioners  that  the 
year-end  adjustments  and  the  corrected 
production  quantities  should  be 
included  in  the  calculation  of  COP  and 
CV.  However,  we  reviewed  the 
information  on  the  record  and  note  that 
adjusting  for  the  excluded  year-end 
adjustments  and  the  corrected 
production  quantities  would  have  no 
impact  on  the  margin  for  the  final 
results  [see  Final  Results  of 
Antidumping  Administrative  Review: 
Aramid  Fiber  Formed  of  Poly  Para- 
Pbenylene  Terephthalamide  from  the 
Netherlands,  FR  61  51406,  51408 
(October  2,  1996)  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
From  Germany,  FR  61  38185,  38166 
(July  23,  1996)).  Therefore,  for  the  final 
results  we  are  not  revising  the  reported 
costs  to  reflect  the  year-end  adjustments 
and  ten  additional  tons  of  pasta 
produced. 


CoiAment  15:  Financial  Expense  Ratio 

Pastavilla  argues  that  the  Department 
should  continue  to  use  its  parent 
company's  (Koc  Group)  consolidated 
financial  statements  to  calculate  interest 
expense.  It  asserts  that  the  Department's 
practice  has  been  that  where  a 
respondent  is  a  member  of  a  group  of 
companies;  use  of  the  parent  company's 
consolidated  financial  expense  ratio  is 
appropriate.  Citing  Dupont  v.  United 
States,  Slip  Op.  98-7  at  12  (Ct.  Int'l 
Trade,  January  29,  1998),  the  court 
stated  that  where  (i)  the  group  controls 
the  held  company,  (ii)  there  are 
consolidated  financial  statements,  and 
(iii)  there  are  inter-company  financing 
agreements,  the  consolidated  financial 
statements  should  be  used  to  calculate 
the  financial  expense  rate.  Pastavilla 
states  that  they  have  met  all  three  of 
those  criteria.  Thus,  the  Department 
should  remain  consistent  with  its 
normal  methodology  and  use 
Pastavilla's  group-wide  interest 
expense. 

Further,  Pastavilla  contends  that  the 
reclassification  of  the  interest  expense 
was  due  to  the  capitalization  of  interest, 
for  an  investment  project,  which  is  in 
conformity  with  Turkish  law.  Pastavilla 
states  that  they  did  not  reclassify 
interest  expense  and  the  foreign 
exchange  loss  to  depreciation  expense 
as  a  directive  from  the  parent  company. 

In  addition,  Pastavilla  argues  that 
there  is  no  reason  to  assume  that  any 
other  subsidiary  within  the  Koc  Group 
capitalized  interest  or  foreign  expenses. 
Pastavilla  states  that  capitalization  of 
interest  is  permitted  under  International 
Accounting  Standard  (IAS)  23.  and  must 
be  disclosed  in  the  audited  financial 
statements.  According  to  Pastavilla, 
since  the  Koc  Group's  financials  are  in 
accordance  with  the  IAS,  capitalization 
would  be  noted  in  the  financial 
statements,  and  the  lack  of  any  reference 
in  the  audited  consolidated  financial 
statements  indicates  that  no  company  in 
the  Koc  Group  capitalizes  interest  to  a 
degree  of  having  a  material  effect  on  the 
financial  statements.  Therefore,  the 
Department  has  no  reason  to  assume 
capitalization  of  interest  is  occurring 
among  Koc  Group  members. 

Finally,  Pastavilla  argues  that  the 
reported  short-term  interest  income 
used  to  offset  the  interest  expense  at  the 
consolidated  level  is  a  reasonable 
estimation.  It  states  that  even  if  half  of 
the  Koc  Group's  financial  income  were 
from  long-term  sources,  which  is 
unlikely  in  Turkey's  high  inflationary 
environment,  the  income  from  short- 
term  soiures  would  exceed  the  total 
interest  expense. 
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The  petitioners  contend  that  the 
Department  should  use  Pasta  villa's 
company-specific  financial  data  to 
calculate  the  financial  expense  rate. 
According  to  the  petitioners,  although 
the  Department's  practice  is  to  use 
consolidated  financial  statements  to 
calculate  financial  expenses,  when 
errors  are  discovered  in  the 
consolidated  data  the  Department 
should  deviate  from  its  normal  practice. 

In  addition,  the  petitioners  assert  that 
the  interest  expense  and  foreign 
exchange  losses  which  were  reclassified 
as  depreciation  expense,  and  not 
included  in  the  reported  COP  and  CV, 
should  be  included  in  the  financial  and 
G&A  expense  rate  calculation, 
respectively.  According  to  the 
petitioners,  the  interest  expense  should 
have  been  included  in  Pastavilla's 
reported  financial  expenses  because  the 
expenses  were  incurred  during  the 
period  of  review.  The  foreign  exchange 
losses  are  normally  included  in  the  COP 
and  CV  when  a  respondent  realized 
these  losses  on  the  purchases  of  inputs 
needed  to  produce  subject  merchandise. 
Pastavilla  did  not  provide  information 
to  show  that  these  losses  were  not 
incurred  for  purchases  of  inputs. 
Therefore,  the  interest  expense  and 
foreign  exchange  losses  should  be 
included  in  the  calculation  of  the 
financial  and  G&A  expense  rates. 
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We  agree  with  Pastavilla  that  the 
Department's  general  practice  is  to  use 
a  company's  consolidated  financial 
statements  to  calculate  the  financial 
expense  ratio.  Pastavilla's  reported 
consolidated  interest  expense 
computation,  however,  is  critically 
flawed,  thus  making  it  imusable  for  the 
final  results.  Specifically,  Pastavilla  did 
not  provide  monthly  interest  expenses 
and  cost  of  goods  sold  amounts  for  the 
consolidated  Koc  Group  entity.  This 
information  was  requested  in  both  our 
supplemental  section  D  questionnaire 
and  in  the  cost  verification  agenda  in 
order  for  us  to  have  the  necessary 
information  to  calculate  an  indexed 
financial  expense  ratio.  In  both 
instances,  company  officials  asserted 
that  the  Koc  Group's  monthly  interest 
expense  and  cost  of  goods  sold  amounts 
was  too  difficult  to  obtain  and  calculate. 
Consequently,  they  did  not  provide  the 
information.  As  a  result,  we  do  not  have 
the  necessary  information  to  calculate 
an  indexed  consolidated  financial 
expense  ratio.  Consequently,  we  are 
forced  to  use  facts  available,  pursuant  to 
section  776(a)  of  the  Act.  Pastavilla  did, 
however,  submit  POR  monthly  interest 
expense  and  cost  of  sales  amounts  for 
the  unconsolidated  entity,  thus. 
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enabling  us  to  compute  an  indexed 
interest  expense  rate.  Because  it  does 
not  appear  that  Pastavilla's  consolidated 
interest  expense  rate  would  be  higher 
than  its  indexed  unconsolidated  rate, 
we  used  its  unconsolidated  interest 
expense  rate  as  facts  available  for  the 
final  results. 

The  issues  concerning  Pastavilla's 
capitalization  of  interest  expense  are 
moot  because  we  have  computed 
Pastavilla's  interest  expense  rate  on  an 
unconsohdated  basis  as  facts  available. 

Finally,  we  note  that  because  we  have 
calculated  Pastavilla's  interest  expense 
rate  at  the  unconsolidated  level  as  facts 
available,  it  does  not  matter  whether  we 
treat  its  foreign  exchange  losses  as  G&A 
or  interest  expense.  The  same  amount  of 
costs  related  to  these  items  are  captured 
either  way.  For  the  final  results,  we 
included  the  foreign  exchange  losses  in 
Pastavilla's  interest  expense  calculation. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  find  that 
the  following  margins  exist  for  the 
period  January  19,  1996,  through  June 
30,  1997: 


Manufacturer/exporter 


Pastavilla      Kartal      Makarnacillk 

Sanayi  TIcaret  A.S 

Fillz  Gida 


Margin 
(percent) 


0.00 
63.29 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  As  determined  by  the  zero 
margin  in  these  final  results,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on 
Pastavilla's  entries  of  the  merchandise 
subject  to  the  review.  We  will  direct  the 
Customs  Service  to  assess  antidumping 
duties  on  Filiz's  entries  of  the 
merchandise  subject  to  review  by 
applying  the  assessment  rate  listed 
above  to  the  entered  value  of  the 
merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
from  Turkey  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these  final 
results  of  administrative  review,  as 
provided  by  section  751(a)  of  the  Act: 
(1)  the  cash  deposit  rate  for  Pastavilla 
will  be  zero  and  the  cash  deposit  rate  for 
Filiz  will  be  63.29  percent;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 


value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  60.87  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements  shall  remain,  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

These  cash  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presxmiption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  7,  1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  98-33003  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Revision  to  MTMC  Freight 
Traffic  Ruies  Publication  No.  10,  Item 
350,  "Mileage  Allowances" 

AGENCY:  Military  Traffic  management 

Command,  DOD. 

ACTION;  Notice  (Request  for  comments). 


SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC)  as  the 
Department  of  Defense  (DOD)  Traffic 
Manager  for  surface  and  surface 
intermodal  traffic  management  services 
(DTR  vol.  1,  pg.  101-113),  intends  to 
replace  the  entire  text  of  the  existing 
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irements  shall 
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ministrative 


rule  entitled  "Mileage  Allowances"  in 
MFTRP  No.  10,  Item  350.  with  the 
proposed  text  herein.  The  purpose  of 
the  change  is  to  ensure  appropriate 
reimbursement  to  DOD  for  the  use  of  its 
freight  cars  by  commercial  rail  carriers. 
DATES:  Comments  must  be  submitted  on 
or  before  February  9, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
TS,  Room  60a,  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  contact  Mr. 
George  Gounley  at  (201)  823-6283  or 
Mr.  Jerome  Colton  at  (703)  681-1417. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  effective  date  for  the  change 
will  be  March  1, 1999  and  will  affect  the 
reimbursement  paid  by  commercial  rail 
carriers  for  the  use  of  DOD's  freight  cars 
(except  tank  cars).  The  purpose  of  the 
change  is  to  ensure  that  DOD's 
maintenance  costs  for  its  freight  cars  are 
adequately  reimbursed  by  their  users. 

The  current  regulation  reads:  Mileage 
Allowances:  The  mileage  allowances  set 
forth  in  Railroad  Publication  Services, 
Agent  Tariff  ICC  RPS  6007-series  (PHJ 
Series)  will  be  the  minimum  allowances 
accepted  by  the  Government  from  the 
railroads  for  use  of  Government  owned 
rail  cars,  except  that  mileage  allowances 


For  DOD  freight  cars 


for  other  than  tank  cars  published  in 
Tariff  ICC  CR  9337  wall  apply  for 
accoiint  Consolidated  Rail  Corporation. 
The  proposed  regulation  will  replace 
the  current  regulation  in  its  entirety 
with  the  following: 

Item  350 — Mileage  Allowances 

1 .  This  item  applies  to  all  freight  cars 
bearing  the  reporting  marks  of  the 
Department  of  Defense  or  of  any  of  its 
services,  including  but  not  limited  to 
DODX,  USAX.  USA,  USNX,  USN, 
DAFX.  USAF.  hereinafter  "DOD  freight 
cars." 

2.  Whenever  DOD  freight  cars  are 
used  by  a  carrier  for  a  revenue 
movement,  such  movement  shall  l>e 
considered  a  loaded  movement  (except 
empty  tank  cars  subject  to  excess  empty 
tank  car  mileage  computations  in 
accordance  with  the  provisions  of 
Agent's  Freight  Tariff,  RPS  6007,  Item 
187)  and  a  mileage  allowance  shall  be 
payable  by  the  carrier  to  DOD. 

3.  The  mileage  allowances  specified 
in  this  item  are  based  on  actual  mileage. 
If  specified  in  advance  of  the  movement, 
the  carrier  may  choose  to  pay  the 
mileage  allowances  based  on  short-line 
rail  mileage.  In  such  cases,  the 
minimum  amount  payable  to  DOD  shall 
be  the  relevant  allowance  shown  in  the 
table  in  paragraph  6  plus  30  percent. 


4.  The  allowances  specified  in  this 
item  apply  only  to  movements  for 
which  the  freight  transportation  rate 
specifies  the  use  of  DOD  freight  cars.  In 
all  other  cases,  such  as  when  the  freight 
transportation  rate: 

a.  Specifies  use  of  railroad-supplied 
cars,  or 

b.  Specifies  use  of  either  railroad- 
supplied  cars  or  DOD  freight  cars,  or 

c.  Fails  to  specify  the  ownership  of 
the  car  to  be  used;  and  EKDD  freight  cars 
are  actually  used  for  the  movement,  the 
minimum  allowances  payable  shall  be 
the  time  and  mileage  payments  that 
would  have  applied  had  non- 
deprescribed  cars  of  the  same  type 
bearing  railroad  reporting  marks  been 
used. 

5.  The  mileage  allowances  specified 
in  this  item  are  to  be  calculated  on  the 
basis  of  US  dollars  per  mile,  regardless 
of  where  the  mileage  accumulated. 
Allowances  not  paid  in  US  dollars  will 
be  paid  based  on  the  exchange  rate  in 
effect  at  the  close  of  the  service  month. 
For  example,  the  minimum  allowance 
for  a  movement  of  DODX  freight  car 
36000  traveling  200  miles  in  Canada 
shall^be  200  US  dollars,  or  300  Canadian 
dollars  assuming  an  exchange  rate  of  US 
$1.00=$1.50  Canadian  dollars. 

6.  The  minimum  mileage  allowances 
for  DOD  height  cars  shall  be  as  follows: 


DODX  900-905  (Caboose)  

DODX  29500-29508  (Refrigerator  Cars) 

DODX  36000-36006  (Two-platform  container  flat  car) 

DODX  40000-40573  (Six-axle  flat  car)  

Tanks  Cars  (as  defined  in  Agent's  Freigfit  Tariff,  RPS  6007,  Item  187) 
All  other  DOD  freight  cars  


^-98;  8:45  am] 


Minimum  mileage  allowance 

(US  dollars  per  actual  mile) 

For  short-line  miles,  add  30% 


$0.50 

SI. 00 

$1.00 

$0,376 

As  listed  in  Agent's  Freight  Tariff,  RPS  6007.  Item  187 

$0,065  per  axle.  Examples: 

(4-axle  $0.26)  (6-axle  $0.39)  . 
(8-axle  $0.52)  (12-axle  S0.78) 


7.  Detailed  car  hire  reports,  as  defined 
in  the  Railway  Equipment  Register,  Rule 
3.B.1,  in  the  format  specified  by  the 
Code  of  Car  Hire  Rules,  Appendices  G 
and  I,  shall  be  sent  to:  Military  Traffic 
Management  Command,  Deployment 
Support  Command,  ATTN:  MTDC-RF, 
Fort  Eustis,  VA  23604-5000. 

8.  Mileage  allowances  shall  be  paid  by 
check  payable  to  "DFAS-OM/ACT"  and 
sent  to:  DFAS-OM/ACT,  ATTN:  DBOF- 
T,  PO  Box  7050,  Bellevue.  NE  68005- 
1950. 

(If  a  carrier's  preferred  practice  is  to 
mail  the  check  and  the  car  hire  report 
in  the  same  envelope,  the  MTMC 


address  in  paragraph  7  should  be  used 

for  the  combined  mailing.) 

Francis  A.  Galluzzo, 

ADCOPS,  Transportation  Services. 

[PR  Doc.  98-32948  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement, 
Water  Allocation  for  the  Alabama- 
Coosa-Tallapoosa  (ACT)  River  Basin, 
Alabama  and  Georgia  (Extension  of 
Comment  Period) 

agency:  U.S.  Army  Corps  of  Engineers, 
Mobile  District,  DoD. 
action:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Mobile  District,  Alabama,  is 
aimouncing  today  the  extension  of  the 
comment  period  for  the  Draft 
Environmental  Impact  Statement  (EIS) 


68438 


on  the  Water  Allocation  for  the 
Alabama-Coosa-Tallapoosa  (ACT)  River 
Basin,  Alabama  and  Georgia. 
DATES:  The  public  comment  period  for 
the  Draft  EIS  has  been  extended  through 
February  26,  1999. 
ADDRESSES:  To  receive  a  copy  of  the 
Draft  EIS,  or  to  submit  comments, 
contact:  U.S.  Army  Corps  of  Engineers, 
Mobile  District,  Inland  Environment 
Section,  Post  Office  Box  2288,  Mobile, 
AL  36628-0001  or  call  1-600-421- 
7637.  Copies  are  available  in  hard  copy 
or  CD-ROM  format.  A  copy  of  the  full 
document  may  also  be  viewed  at  61 
hbraries  in  the  major  cities  and 
universities  within  the  States  of 
Alabama,  Florida,  and  Georgia,  or  the 
Main  Report  can  be  viewed  on  the 
Mobile  District  Web  Page  (http:// 
www.sam.usace.army.mil/sam/pd/ 
actacfeis). 

FOR  FURTHER  INFORMATKX  CONTACT: 
Michael  J.  EubanJcs,  ACT  Basin  EIS 
Project  Manager,  (334)  694-3861, 
facsimile  number  (334)  694-3815,  e- 
mail  address 

michael.j.eubanks@sam.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  A 
previous  Notice  of  Availability  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  191,  pages  53022-53023.  Friday, 
October  2,  1998,  for  public  comment. 
The  original  comment  period  was  to 
close  on  December  18,  1998.  The 
comment  period  has  been  extended 
through  February  26,  1999.  Extension  of 
the  public  comment  period  has  been 
based  on  requests  from  several  agencies, 
organizations,  and  individuals,  as  well 
as  the  likely  extension  of  the  water 
allocation  formula  development 
deadline  by  the  ACT  Compact 
Commission. 

Dated:  December  3.  1998. 
Curtis  M.  Flakes, 

Chief,  Planning  and  Environmental  Division. 
(PR  Doc.  98-32946  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement, 
Water  Allocation  for  the  Apaiachicola- 
Chattahoochee-Flint  (ACF)  River 
Basin,  Alabama,  Florida  and  Georgia 
(Extension  of  Comment  Period) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Mobile  District.  DoD. 
ACTION:  Noticed. 


announcing  today  the  extension  of  the 
comment  period  for  the  Draft 
Environmental  Impact  Statement  (EIS) 
on  the  Water  Allocation  for  the 
Apalachicola-Chattahoochee-Flint 
(ACF)  River  Basin.  Alabama.  Florida 
and  Georgia. 

DATES:  The  public  comment  period  for 
the  Draft  EIS  has  been  extended  through 
February  26.  1999. 

ADDRESSES:  To  receive  a  copy  of  the 
Draft  EIS,  or  to  submit  comments, 
contact:  U.S.  Army  Corps  of  Engineers, 
Mobile  District,  IiUand  Environment 
Section.  Post  Office  Box  2288.  Mobile. 
AL  36628-0001  or  call  1-800-421- 
7637.  Copies  are  available  in  hard  copy 
or  CD-ROM  format.  A  copy  of  the  full 
docimient  may  also  be  viewed  at  61 
libraries  in  the  major  cities  and 
universities  within  the  States  of 
Alabama.  Florida,  and  Georgia,  or  the 
Main  Report  can  be  viewed  on  the 
Mobile  District  Web  Page  (http:// 
www.sam.usace.army.mil/sam/pd/ 
actacfeis). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Brandt,  ACF  Basin  EIS  Project 
Manager,  (334)  690-3260,  facsimile 
number  (334)  694-3815.  e-mail  address 
joanne.u.brandt@sam.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  A 
previous  NoUce  of  Availability  was 
published  in  the  Federal  Register,  Vol. 
63,  No.  191.  pages  53023-53024.  Friday. 
October  2, 1998,  for  pubHc  comment. 
The  original  comment  period  was  to 
close  on  December  18.  1998.  The 
comment  period  has  been  extended 
through  February  26,  1999.  Extension  of 
the  public  comment  period  has  been 
based  on  requests  from  several  agencies, 
organizations,  and  individuals,  as  well 
as  the  likely  extension  of  the  water 
allocation  formula  development 
deadhne  by  the  ACF  Compact 
Commission. 

Dated:  December  3,  1998. 
Curtis  M.  Flakes, 

Chief,  Planning  and  Environmental  Division. 
IFR  Doc.  98-32947  Filed  12-10-98;  8:45  am] 
BiLUNQ  COOE  3710-CR-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Mobile  District,  Alabama,  is 


SUMMARY:  The  Leader,  InformaUon 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  N.W..  Room  10235.  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 

Werfel d@al.eop.gov. 

The  Department  of  Education  wants 
very  much  to  make  the  final  application 
packages  for  these  programs  available  to 
the  public  as  soon  as  possible. 
Therefore,  it  would  appreciate  receiving 
directly  from  the  public  a  copy  of  any 
comments  addressed  to  the  Office  of 
Management  and  Budget.  Any  copy  of 
these  vwitten  comments  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  D.C.  20202-4651  and  Louis 
J.  Venuto.  Higher  Education  Programs-, 
Office  of  Postsecondary  Education.  1280 
Maryland  Ave.  S.W..  Cy-80.  Portals 
Building.  Washington.  D.C.  20202-5329. 
A  copy  of  comments  also  may  be 
electronically  mailed  to  the  internet 
address  Paf_Sherrill@ed.gov  and 
Loujs_Venuto@ed.gov.  or  faxed  to 
Patrick  J.  Sherrill  at  202-708-9346  and 
Louis  J.  Venuto  at  202-708-9046.  In 
addition,  the  Department  of  Education 
and  the  Office  of  Management  and 
Budget  will  carefully  review  all  written 
comments  received  within  30  days  of 
publication  of  this  notice.  However,  as 
a  courtesy  to  those  working  to  prepare 
the  final  application  packages  for  these 
programs,  the  Department  respectfully 
requests  receipt  of  written  comment  as 
early  as  possible,  preferably  on  or  before 
December  28,  1998. 

Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to:  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address,  Pat_Sherrill@ed.gov 
or  faxed  to  (202)  708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
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For  the  deaf 
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0-877-8339 
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Hie  Department  anticipates  that 
application  packages  for  the  State 
Grants  Program,  Partnership  Grants  for 
Teacher  Education  Program,  and  the 
Teacher  Recruitment  Program  will  be 
available  in  late  January  of  1999.  It  is 
proposing  that  the  Department  receive 
all  applications  under  each  of  these 
programs  by  April  16, 1999,  so  that 
grant  awards  may  be  made  by  mid  to 
late  July.  However,  because  of  the 
particular  complexity  of  the  Partnership 
Grants  for  Teacher  Education  Program, 
the  Department  is  considering  use  of  a 
pre-application  procedure  for  this 
program.  Under  this  procedure,  all 
applicants  first  would  submit  synopses 
of  their  proposals.  Reviewers  would 
assess  the  quality  of  these  synopses,  and 
invite  applicants  whose  synopses  are 
found  to  be  of  highest  quality  to  submit 
full  applications.  Grant  awards  issues 
imder  the  Partnership  Grants  for 
Teacher  Education  Program  might  not 
be  issued  until  early  September,  1999. 
By  law,  the  Department  must  award 
these  grants  no  later  than  September  30, 
1999. 

The  Department  is  considering  this 
option  out  of  concern  that  partnerships 
choosing  to  apply  for  grants  imder  this 
program  (1)  may  need  a  significant 
period  of  time  to  plan  their  working 
relationships  and  activities,  and  (2) 
should  only  need  to  spend  the  time  and 
resources  preparing  the  full  program 
application  if  their  proposals  are 
deemed  to  be  of  sufficiently  high 
quality.  In  addition,  a  pre-appUcation 
process  might  enable  peer  reviewers  to 
better  focus  their  attention  on  those 
applications  that  most  warrant  it. 

The  Department  specifically  requests 
written  comment  from  potential 
applicants  on  (1)  whether  the 
Department  should  adopt  this  proposal 
for  a  pre-application  procedure  even 
though  doing  so  will  delay  grant  awards 
and  (2),  if  so,  how  the  Department 
should  address  key  issues  such  as:  the 
information  the  pre-applications  should 
contain;  the  criteria  reviewers  should 
use  to  select  those  applicants  who  they 
would  recommend  be  invited  to  submit 
full  applications,  the  length  of  the  pre- 
applications;  and  the  length  of  time  that 
applicants  will  need  to  prepare  pre- 
applications  and,  if  requested  to  do  so, 
the  final  program  applications.  In 
considering  these  issues,  the  public  may 
find  it  useful  to  review  the  proposed 
selection  criteria  for  the  Partnership 
Grants  for  Teacher  Education  Program 
that  are  contained  in  the  program's 
application  package.  In  addition,  the 
puolic  should  be  aware  that  if  a  pre- 
application  procedure  is  used,  the 
E)epartment  estimates  it  may  need  over 
three  and  one  half  months  to  process, 


peer-review,  and  select  applicants  for 
both  phases  of  the  application  process. 

Written  comments  on  these  and  other 
matters  should  be  sent  as  early  as 
possible  to  the  addresses  identified  at 
the  beginning  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwoik  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Louis 
Venuto  at  the  address  specified  above. 

Dated:  December  7, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Applications  under  the  Teacher 
Quality  Enhancement  Grants. 

Frequency:  Annueilly. 

Affected  Public:  State,  Local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  100 
Burden  Hours:  4,000 

Abstract:  This  application  package  is 
essential  for  Governors,  State  and  Local 
agencies,  and  institutions  of  higher 
education  to  apply  for  new  awards 
under  the  Teacher  Quality  Enhancement 
Grants  fiscal  year  1999  competition. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 


0001).  Therefore,  this  30-day  public 
cominent  period  notice  will  be  the  only 
pubUC  comment  notice  pubUshed  for 
this  information  collection. 

(FR  Doc.  98-32940  Filed  12-10-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  Solicitation 
Entitled  Reservoir  Class  Field 
Demonstration  Program — Class  Revisit 

AGENCY:  National  Petroleiun  Technology 
Office  (NPTO)  through  the  Federal 
Energy  Technology  Center  (FETC),  DOE. 
ACTION:  Notice  of  Issuance  of  Financial 
Assistance  Solicitation. 

SUMMARY:  The  U.  S.  Department  of 
Energy's  National  Petroleum 
Technology  Office  (NPTO)  in 
conjunction  with  the  Federal  Energy 
Technology  Center  (FETC)  announces 
that  it  intends  to  issue  a  competitive 
Program  Opportunity  Notice  (PON),  DE- 
PS26-99BC15144,  and  to  award 
financial  assistance  (Cooperative 
Agreements)  to  quaUfied  recipients. 
Through  the  issuance  of  this  PON,  the 
DOE  is  presenting  the  next  round  of 
solicitations  which  addresses  U.S. 
vulnerability  to  supply  disruptions  by 
expanding  the  domestic  supply  of  oil 
production  from  the  domestic  resource. 
Proposals  will  be  subjected  to  a 
comparative  merit  review  by  DOE 
technical  panel,  and  awards  will  be 
made  to  a  limited  number  of  proposers 
on  the  basis  of  the  scientific  merit  of  the 
proposals,  application  of  relevant 
program  policy  factors,  and  the 
availability  of  funds. 
DATES:  The  Program  Solicitation  is 
expected  to  be  ready  for  release  on  or 
about  December  18, 1998.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  in  the  Program  Opportunity 
Notice  and  must  be  received  by  the  DOE 
by  April  1,  1999.  Prior  to  submitting 
your  application  to  the  solicitation, 
check  for  any  changes  (i.e.  closing  date 
of  solicitation)  and/or  amendments,  if 
any. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  R.  Miles,  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  P.O.  Box  10940  (MS  921-143). 
PittsbuLTgh,  PA  15236-0940;  (Telephone: 
412-892-5984;  Facsimile:  412-892- 
6216;  E-Mail:  miles@fetc.doe.gov). 
ADDRESSES:  The  solicitation  will  be 
available  through  the  Internet  at  FETC's 
Home  Page  (http://www.fetc.doe.gov/ 
business).  TELEPHONE  REQUESTS 
WILL  NOT  BE  ACCEPTED  FOR  ANY 
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FORMAT  VERSION  OF  THE 
SOUOTATION; 

SUPPLEMENTARY  INFORMATK)N:  This 
solicitation  supports  two  of  the  1998 
Comprehensive  National  Energy 
Strategy  (CNES)  goals,  which  are  (1)  to 
ensure  against  energy  disruptions  and 
(2)  to  promote  energy  production  and 
use  in  ways  that  reflect  human  health 
and  environmental  values.  The  focus  is 
to  reduce  U.  S.  vulnerability  to  supply 
disruptions  by  expanding  the  domestic 
oil  supply.  Petroleum  reservoirs  have 
been  classified  based  on  the  geology  of 
the  reserve  and  the  environment  of 
deposition.  Depositional  environments 
of  the  fluvial  dominated  deltaic  type 
(Class  I),  shallow  shelf  carbonates  (Class 
n),  and  slope  and  basin  elastics  (Class 
in),  support  these  goals  because  they 
contain  50%  of  the  domestic  remaining 
oil  in  place.  Further  background 
material  is  given  in  the  DOE  Oil  and  Gas 
R&D  Programs  (DOE/FE-0359,  March 
1997)  document.  The  strategy  targets 
three  groups  of  depositionally  similar 
reservoirs  based  on  the  premise  that 
demonstrated  methodologies  and 
technologies  that  overcome  specific 
producibility  problems  in  representative 
reservoirs  have  a  higher  probabiUty  of 
being  applicable  to  other  members  of 
that  same  class  than  to  non-class 
reservoirs.  This  sohcitation  addresses 
program  goals  of  preserving  access  to 
reservoirs  with  high  potential  for 
increased  productivity.  These  goals  will 
be  accomplished  by  conducting 
technology  transfer  activities  that 
motivate  operators  to  identify 
producibihty  problems  and  apply 
underutilized  technologies  to  overcome 
these  problems. 

These  reservoirs  represent  the  higher 
priority  reservoir  classes.  An  assessment 
of  about  2000  domestic  reservoirs  in  the 
Total  Oil  Recovery  Information  System 
(TORIS)  showed  these  classes  to  have  a 
large  volume  of  remaining  oil,  a  large 
potential  for  additional  recovery  using 
conventional  recovery  technologies,  and 
a  high  risk  of  abandonment  of  the 
resource  in  the  next  five  years. 

Advanced  recovery  technologies 
represent  a  significant  improvement  in 
process  effectiveness  (i.e..  greater  sweep 
efficiencies,  improved  economics,  or 
evaluation  techniques)  or  applicabihty 
over  currently  available  technologies  or 
represent  a  new  or  innovative 
technology  not  successfully 
demonstrated  in  the  field. 

Advanced  technologies,  as  defined  in 
this  PON,  include  advanced  reservoir 
characterization  techniques,  advanced 
recovery  technologies  and  advanced 
reservoir  management  techniques.  The 
understanding  of  the  interaction  of  the 
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reservoir  architecture  is  essential  to 
these  advanced  technologies.  These 
technologies  should  not  have  been 
previously  addressed  in  the  same  region 
and  reservoir  class.  DOE  discourages 
repeating  the  same  suite  of  technologies 
in  the  same  plays  as  the  previous  class 
programs. 

Some  examples  of  advanced 
technologies  or  some  combination  of 
technologies  are: 

Advanced  Reservoir  Characterization 
Technologies  or  Tools: 

•  New  geophysical  imaging  or 
interpretation  techniques. 

•  Three-dimensiond  simulation. 

•  Advanced  or  high  resolution  3-D 
seismic. 

•  Geochemical  techniques. 

•  Advanced  well  and  tracer  tests. 

•  Advanced  lojgging  techniques  such 
as  borehole  imaging  or  permeability 
logging. 

Advanced  Recovery  Technologies: 

•  Mobility  control  agents. 

•  Steam  processes. 

•  Gas  processes. 

•  Horizontal  &  lateral(s)  (radial) 
wells. 

•  Miscible  solvents. 

•  Chemical  processes. 

•  In-situ  combustion. 

Advanced  Reservoir  Management 
Techniques 

•  Reservoir  modeling/simulation. 

•  Fracture  stimulation. 

•  New  geostatistical  methodologies. 

•  Novel  or  innovative  recompletions. 

•  Injection  strategies  and  pressure 
maintenance. 

•  Material  balance  decUne  curve 
techniques. 

Note:  Pure  tool  development  is  excluded 
under  this  solicitation. 

DOE  ciirrently  has  available  $8.3 
milhon  for  this  Program  Opportunity 
Notice  (PON)  and  intends  to  bring  total 
DOE  support  to  $18  million  for  this 
solicitation.  Projects  must  include: 
reservoir  characterization  (Budget 
Period  1),  demonstration/field  activities 
(Budget  Period  2),  continued  project 
monitoring  activities  (Budget  Period  3); 
moreover,  technology  transfer  should  be 
a  major  component  of  all  Budget  Period 
activities  and  should  aim  to  motivate 
operators  toward  broader  application  of 
cost-effective  technologies/ 
methodologies.  It  is  anticipated  that 
between  10-20  cost-shared  awards,  with 
a  total  project  value  estimated  at  $1.5 
million  to  $10.0  million  each  (i.e.,  DOE 
share  of  project  costs  estimated  at 
between  $500K-$3,000K),  will  be  made 
under  this  solicitation.  The  proposer 


must  cost  share  at  least  55  percent  of  the 
total  allowable  cost  of  Budget  Period  1 
for  reservoir  characterization,  at  least  65 
percent  of  the  total  allowable  cost  of 
Budget  Period  2  for  the  demonstration 
phase,  and  at  least  90  percent  of  the 
total  allowable  cost  of  Budget  Period  3 
for  continued  project  monitoring 
activities.  Each  project  is  expected  to 
have  a  period  of  performance  of 
approximately  five  (5)  to  six  (6)  years. 

Issued  in  Pittsburgh.  Pennsylvania  on 
December  2,  1998. 

Dale  A.  Siciliano. 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

IFR  Doc.  9»-32994  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Notice  Inviting  Financial  Assistance 
Applications 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Federal  Energy  Technology 
Center  (FETC). 
ACnow:  Notice  of  Restricted  Eligibility. 


SUMMARY:  The  Department  of  Energy 
aimoimces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (cooperative 
agreements)  to  small  independent  oil 
production  operators,  operating  on 
shore  in  the  lower  contiguous  48  states. 
Small  independent  oil-producing 
operators  are  defined  as  companies 
employing  less  than  50  full  time 
employees;  and  those  having  no 
affiliation  vdth  a  major  oil  or  gas 
producer  (domestic  or  foreign).  The 
program  seeks  solutions  to  oil 
production  problems.  AppUcations  will 
be  subjected  to  a  review  by  a  DOE 
technical  panel,  and  awards  will  be 
made  to  a  limited  number  of  applicants 
based  on  a  scientific  and  engineering 
evaluation  of  the  responses  received  to 
determine  the  relative  merit  of  the 
approach  taken  in  response  to  this 
offering  by  the  DOE,  and  funding 
availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Pearse,  U.S.  Departement  of 
Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940,  MS  921-143, 
Pittsubrgh  PA  15236-0940,  Telephone: 
(412)  892-4949,  FAX:  (412)  892-6216, 
E-mail:  pearse@fetc.doe.gov.  The 
sohcitation  (available  in  both  Word  97 
and  Portable  Document  Format  (PDF)) 
vnll  be  released  on  DOE's  FETC  World 
Wide  Web  Server  Internet  System  (http:/ 

/Mnvw.fetc.doe.gov/business/sohcit)on 
or  about  December  15,  1998. 

SUPPLEMENTAL  INFORMATION: 
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Title  of  Solicitation:  "Research  and 
Development  with  Small  Independent 
Oil  Operators". 

Objectives:  Through  Program 
SoUcitation  No.  DE-PSS26-99FT15146, 
The  Department  of  Energy  seeks 
applications  from  small  independent  oil 
producing  operators  for  research  and 
development,  advocating  solutions  for 
production  problems  experienced  by 
small  independent  oil  producers. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is  restricted 
to  small  independent  oil  producing 
operators.  The  soUcitation  will  contain 
a  complete  description  of  the  technical 
evaluation  factors  and  relative 
importance  of  each  factor. 

Areas  of  Interest:  The  Department  is 
interested  in  innovative  field 
technologies  which  increase  production, 
reduce  operating  costs,  reduce 
envirorunental  concerns,  or 
combinations  thereof. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (cooperative 
agreements)  for  each  project  selected. 
DOE  reserves  the  right  to  support  or  not 
support,  with  or  without  discussions, 
any  or  all  applications  received  in 
whole  or  in  part,  and  to  determine  how 
many  awards  may  be  made  through  the 
sohcitation  subject  to  funds  available  in 
this  fiscal  year  and  the  first  quarter  of 
fiscal  year  2000.  Approximately 
$^00,000  is  planned  for  this  solicitation. 
The  estimated  funding  or  cost  sharing 
by  the  DOE  is  $75,000  per  award,  or 
less.  Cost  sharing  by  the  applicant  is  to 
be  not  less  than  50%  of  the  total 
proposed  amoimt,  which  may  consist  of 
in-kind  contributions. 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  December 
15, 1998.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation.  To  be  eligible,  the 
designated  DOE  office  must  RECEIVE 
applications  by  the  closing  time  and 
date  specified  in  the  Program 
SoUcitation  (anticipated  to  be  on  or 
about  December  31, 1999,  at  5:00  PM 
Eastern  Standard  Time). 
Richard  D.  Rogus, 
Contracting  Officer,  Acquisition  and 
Assistance  Division. 

[FRDoc.  98-32995  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Planning  Guidance  for  Contractor 
Work  Force  Restructuring 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  final  planning 
guidance. 

SUMMARY:  The  Department  of  Energy 
publishes  Final  Planning  Guidance  that 
it  has  issued  to  its  field  organizations, 
which  are  responsible  for  planning  and 
implementing  contractor  work  force 
restructuring  at  defense  nuclear 
facihties  and  other  Department  of 
Energy  facilities.  The  Final  Planning 
Guidance  supercedes  interim  guidance 
published  for  comment  in  the  Federal 
Register  on  March  5, 1996. 
DATES:  The  changes  made  by  the  Final 
Planning  Guidance  will  take  effect 
January  11, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terence  L.  Freese,  U.S.  Department  of 
Energy,  Office  of  Worker  and 
Community  Transition,  WT-1, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585;  phone:  202- 
586-5907. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  the  Atomic  Energy  Act  of 
1954  (AEA),  the  Department  of  Energy 
(DOE)  owns  defense  nuclear  facilities  in 
various  locations  in  the  United  States. 
These  facilities  are  operated  for  DOE  by 
management  and  operating  contractors. 
As  a  result  of  the  end  of  the  Cold  War, 
many  DOE  defense  nuclear  facilities  are 
undergoing  work  force  downsizing  and 
restructuring  as  the  result  of  changes  in 
the  activities  at  these  facilities. 

Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
42  U.S.C.  7274h,  requires  DOE  to 
develop  a  site-specific  plan  for 
restructuring  the  work  force  at  any 
defense  nuclear  facility  where  DOE 
determines  that  a  change  in  the  work 
force  is  necessary.  Defense  nuclear 
facilities  within  the  meaning  of  section 
3161  include  (1)  facilities  conducting 
atomic  energy  defense  activities 
involving  the  production  or  utilization 
of  special  nuclear  material,  (2)  nuclear 
waste  storage  or  disposal  facilities,  (3) 
testing  and  assembly  facilities,  and  (4) 
atomic  weapons  research  facilities.  The 
actual  execution  of  any  work  force 
restructuring  plan  is  subject  to  the 
availability  of  funds  for  that  purpose. 

On  March  5, 1996,  DOE  pubUshed  a 
notice  of  Interim  Planning  Guidance  in 
the  Federal  Register  and  invited 
comments  from  stakeholders  and  the 
general  public  (61  FR  8593).  The  Interim 
Plaiming  Guidance  set  forth  procedures 
and  policies  for  coordinating  work  force 
restructuring  activities  by  DOE  field 
organizations,  pursuant  to  section  3161 
and  the  DOE's  broad  authority  under  the 
AEA  (42  U.S.C.  161(i)(3)  and  2201  (p))  to 


develop  generally  applicable  policies 
covermg  all  aspects  of  defense  nuclear 
facilities.  The  Interim  Planning 
Guidance  was  preceded  by  use  of 
preliminary  guidance  and  extensive 
consultation  with  various  stakeholders, 
including  DOE  and  DOE  contractor 
emplctyees,  representatives  of  bargaining 
units  of  employees,  interested  Federal, 
State  and  local  government  agencies, 
educational  institutions,  and  groups  in 
the  communities  that  would  be  affected 
by  restructuring  at  DOE  defense  nuclear 
facilities. 

DOE  received  written  comments 
covering  fifty  issues  from  twelve 
commenters  on  the  Interim  Planning 
Guidance.  These  commenters  included 
DOE  employees,  DOE  contractors  and 
contractor  unions.  DOE  also  sought 
comments  on  the  Interim  Planning 
Guidance  at  a  national  stakeholder 
meeting  held  in  Atlanta,  Georgia,  on 
March  13-15, 1996.  In  response  to 
concerns  raised  with  respect  to  the 
process  for  reviewing  and  approving 
work  force  restructuring  plans  from 
DOE  field  organizations  and  other 
stakeholders,  a  team  of  DOE 
Headquarters  and  field  organization 
representatives  developed 
recommendations  for  streamlining  the 
process  for  plan  review  and  providing 
additional  flexibility  for  development  of 
such  plans.  Comments  on  subsequent 
revised  drafts  of  the  guidance  based  on 
these  comments  and  recommendations 
were  sought  at  national  stakeholder 
meetings  in  Oakland.  California,  on 
April  9-11, 1997,  and  Alexandria, 
Virginia,  on  June  17-18,  1998. 

II.  Discussion  of  Stakeholder  Comments 
and  Final  Planning  Guidance 

The  Final  Planning  Guidance  is 
intended  to  streamline  the  process  for 
review  and  approval  of  work  force 
restructuring  plans,  and  to  provide 
increased  flexibility  for  defense  sites  to 
meet  the  objectives  of  section  3161 
consistent  with  changing  missions,  new 
contract  mechanisms  and  business 
efficiencies.  In  addition,  this  document 
also  reflects  revised  Congressional 
direcSon  with  respect  to  funding 
limiti^tions  for  enhanced  benefits  under 
section  3161.  Separate  guidance  on 
implementing  this  Congressional 
direction  was  provided  to  field 
organizations  by  the  Office  of  Worker 
and  Community  Transition  on  March  2, 
1998. 

The  Final  Planning  Guidance  calls  on 
each  defense  nuclear  facility  to  develop 
a  work  force  restructuring  plan  that  will 
establish  general  strategies  for  work 
force  restructuring  as  it  may  occur  at  a 
given  site.  This  new  emphasis  on  a 
general  strategy  instead  of  a  detailed 
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blueprint  recognizes  a  shift  in  the  nature 
of  restructuring  activities  from  large 
episodic  reductions  primarily  driven  by 
changes  in  the  budget  to  restructuring 
that  occurs  on  a  smaller,  but  more 
frequent,  scale  and  is  more  directly 
related  to  project  completion,  changes 
in  skill  mix  requirements  and  improved 
business  efficiency.  In  such  an 
environment,  many  stakeholders, 
including  DOE  Field  Managers  and  DOE 
contractors,  commented  that  specific 
thresholds  to  trigger  separate,  detailed 
plans  were  unworkable. 

Many  stakeholders  perceived  the 
itemized  description  of  benefits  set  out 
for  consideration  in  the  Interim 
Planning  Guidance  as  prescriptive 
rather  than  as  suggestions  for 
consideration  by  each  facihty.  In  light  of 
Congressional  direction  hmiting  the 
funding  for  enhanced  separation 
benefits  under  section  3161  to  the 
Worker  and  Commimity  Transition 
appropriation,  and  recognizing  the 
increasingly  varied  requirements  among 
facilities  slated  for  early  closure,  those 
implementing  new  contracting 
mechanisms,  and  those  continuing  to 
utilize  traditional  management  and 
operating  contracts,  it  seemed  more 
appropriate  for  DOE  to  limit  discussion 
in  the  Final  Planning  Guidance  to  only 
those  specific  benefits  that  were 
prescriptive.  Information  on  best 
practices,  including  model  legal 
documentation,  in  restructiuing  will  be 
provided  through  direct  consultation 
between  the  Office  of  Worker  and 
Conununity  Transition  and 
stakeholders,  as  well  as  through  other 
published  sources  including  the  DOE's 
Annual  Report  on  Contractor  Work 
Force  Restructiiring,  the  Office  of 
Worker  and  Community  Transition  web 
page  at  http://www.wct.doe.gov,  and  a 
handbook  that  the  Office  of  Worker  and 
Conunimity  Transition  is  preparing. 

m.  Congressional  Notification 

Consistent  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  DOE  will  submit  to  Congress  a 
report  regarding  the  issuance  of  this 
notice  of  Final  Planning  Guidance  prior 
to  the  effective  date.  The  report  will 
note  that  the  Office  of  Management  and 
Budget  has  determined  that  this  notice 
of  Final  Planning  Guidance  does  not 
constitute  a  "major  rule"  under  that  Act 
5  U.S.C.  804(2). 

IV.  Review  Under  the  National 
EnTironmental  Policy  Act 

This  guidance  estabUshes  procedures 
for  work  force  planning.  The  planning 
guidance  is  intended  to  increase 
consistency  and  streamline  reporting 
throughout  the  Department  of  plans  for 
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work  force  restructiuing. 
Implementation  of  the  guidance  will  not 
result  in  environmental  impacts.  The 
Department  has  reviewed  this  guidance 
in  accordance  with  its  procedures  for 
implementing  the  National 
Environmental  Pohcy  Act,  10  CFR  Part 
1021  and  has  determined  that  this 
guidance  is  covered  under  the 
Categorical  Exclusions  found  at 
paragraph  A-13  of  Appendix  A  to 
Subpart  D  of  those  regulations,  which 
applies  to  administrative,  organizational 
or  procedural  guidelines.  Accordingly, 
neither  an  environmental  assessment 
nor  an  envirorunental  impact  statement 
is  required. 

Issued  in  Washington,  D.C  on  December  2, 
1998. 

Robert  W.  DeGrasse,  Jr.. 

Director,  Office  of  Worker  and  Community 
Transition. 
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Planning  Guidance  for  Contractor 
Work  Force  Restructuring 

I.  Introduction 

The  Department  of  Energy's  Office  of 
Worker  and  Community  Transition  (the 
Office)  has  prepared  this  planning 
guidance  to  assist  Department  of  Energy 
(DOE  or  Department)  field  organizations 
to  plan  for,  and  mitigate  the  impacts  of. 


changes  in  the  Department's  contractor 
work  force. 

This  guidance  supercedes  the  earlier 
interim  guidance  issued  by  the  Office  on 
February  1, 1996,  and  published  in  the 
Federal  Register  on  March  5, 1996.  This 
docinnent  is  a  product  of  the 
Department's  experience  over  the  past 
two  years — an  extensive  process  of 
employee  and  public  stakeholder 
involvement  in  shaping  our  worker  and 
community  transition  policies. 

This  guidance  proviaes  common 
objectives  for  work  force  restructiuing 
while  emphasizing  the  importemce  of  a 
tailored  approach  at  each  site  to  meet 
these  objectives.  This  revision  also 
addresses:  (1)  formal  comments  received 
in  response  to  the  publication  of  earlier 
guidance  in  the  Federal  Register;  (2) 
steps  to  streamline  and  make  more 
efficient  the  process  for  development, 
review  and  approval  of  work  force 
restructuring  actions;  and  (3)  changes  in 
Departmental  contracting  approaches 
and  development  of  long-range  strategic 
plans. 

Except  as  otherwise  noted,  this 
guidance  is  not  intended  to  be 
prescriptive.  Cognizant  field 
organizations  have  primary 
responsibility  for  assuring  planning  and 
overseeing  implementation  of  work 
force  restructiuing.  The  Department's 
field  organizations  are  in  the  best 
position  to  consult  vnth  affected 
stakeholders  on  these  plans,  to 
understand  the  unique  needs  of  work 
force  restructuring  at  field  facifities,  and 
to  develop  work  force  restructuring 
strategies  best  suited  to  each  individual 
facility.  The  Office  will  develop  a 
Handbook  for  Contractor  Work  Force 
Restructuring  that  provides  information 
on  experiences  at  DOE  sites  for 
consideration  by  field  organizations. 

n.  Legislative  Provisions 

Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(the  Act)  requires  the  Secretary  of 
Energy  to  develop  a  plan  for 
restructuring  the  work  force  for  a 
defense  nuclear  facility  when  there  is  a 
determination  that  a  change  in  the  work 
force  is  necessary.  The  plan  is  to  be 
developed  in  consultation  with  local, 
state,  and  national  stakeholders,  and 
submitted  to  the  Congress  90  days  after 
notice  of  a  planned  work  force 
restructuring  has  been  given  to  the 
affected  employees  and  communities. 

Section  3161  of  the  Act  provides 
specific  objectives  to  guide  the 
preparation  of  the  plan  to  minimize 
worker  and  community  impacts. 
Relevant  sections  of  the  Act  are 
included  as  Appendix  A.  DOE  facilities 
that  have  been  determined  to  be  defense 
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nuclear  facilities  for  the  purposes  of 
section  3161  are  listed  in  Appendix  B. 
For  reasons  of  fairness,  the  Secretary 
directed  that  the  objectives  set  forth  in 
section  3161  should  be  applied  to  the 
extent  practicable  whenever  work  force 
restructuring  takes  place  in  the 
Department. 

III.  General  Guidance 

The  Office  encourages  field 
organizations  to  utilize  the  combination 
of  work  force  restructuring  strategies 
that  will  most  effectively  accomplish  a 
site's  restructuring  objectives.  In 
developing  these  strategies,  field 
organizations  are  expected  to  consider 
best  practices  in  the  public  and  private 
sectors.  The  cognizant  field  organization 
should  administer  work  force  changes 
consistent  with  the  DOE  Order  350.1 
covering  Reductions  in  Contractor 
Employment  or  any  subsequent 
applicable  DOB  Order.  A  work  force 
restructuring  plan  developed  by  the 
field  organization  should  be  consistent 
with  program  objectives,  budget 
constraints,  contractual  provisions, 
collective-bargaining  agreements,  and 
other  legal  obligations.  The  plan  should 
be  developed  in  consultation  with  the 
stakeholders  at  the  affected  facility  and 
other  appropriate  stakeholders  to 
ensure,  among  other  things,  the  most 
effective  expenditure  of  public  funds. 

rV.  Work  Force  Planning 

The  primary  objective  of  work  force 
plaiming  and  restructuring  is  to  retain 
employees  with  the  skills,  knowledge 
and  abilities  necessary  to  effectively  and 
safely  meet  assigned  and  future 
missions  within  budget  constraints. 
Restructuring  strategies  must  be  closely 
integrated  with  planning  based  on 
identified  work  force  requirements. 
Effective  work  force  planning  should 
consider  both  short-term  requirements 
for  immediate  tasks,  as  well  as  long- 
term  requirements  for  skills  based  on 
missions  identified  in  strategic  plans  for 
the  site.  Improvements  in  organizational 
and  operational  efficiency  should  also 
be  considered,  including  changes  in 
internal  organizational  structure  and 
contracting  mechanisms. 

V.  Contractor  Roles  and 
Responsibilities 

The  Department  will  of  necessity  seek 
the  assistance  of  its  contractors  in 
developing  work  force  restructuring 
plans.  Nevertheless,  the  plans  are 
Department  of  Energy  products.  In 
addition,  it  is  generally  the 
Department's  policy  to  make 
information  available  to  the  public  that 
has  bearing  on  the  plans  and  is  available 
to  the  operating  contractors,  unless  such 


information-is  protected  by  law  or 
regulation.  Contractors  will  have 
responsibility  for  implementing  the 
provisions  of  the  work  force 
restructuring  plan  subject  to  oversight 
from  the  appropriate  DOE  field 
organization. 

VI.  Developing  Work  Force 
Restructuring  Plans 

A.  When  Plans  Are  Needed 

In  order  to  provide  appropriate  long- 
term  planning  of  site  operations,  and  to 
allow  potentially  affected  workers  to 
know  how  their  situations  may  be 
accommodated,  work  force  restructuring 
plans  should  be  developed  that  are  not 
limited  to  a  single  episode  of 
restructuring  but  will  apply  for  any 
restructuring  that  may  occur  at  a 
particular  site.  This  planning  differs 
from  past  practice  where  a  new  plan 
was  developed  with  each  restructuring 
action  over  a  certain  threshold.  Plans 
may  identify  options  that  may  be 
utilized  in  a  particular  restructuring 
action,  subject  to  the  availability  of 
funds. 

The  cognizant  field  organization  for  a 
non-defense  site  should  consider 
whether  a  work  force  restructuring  plan 
is  appropriate  based  on  the  contracting 
arrangements  at  the  site,  the  prospect  for 
significant  work  force  change,  the 
potential  impact  on  the  community,  and 
the  extent  to  which  provision  of 
separation  benefits  beyond  contract 
requirements  would  be  consistent  with 
best  business  practices  and  fair 
treatment  of  workers. 

B.  Amendments  to  Established  Plans 

When  modifications  of  established 
site  work  force  restructuring  plans  are 
necessary  due  to  changing 
circumstances,  stakeholder  input  or 
implementation  experience,  proposed 
changes  in  the  established  plan  shall  be 
submitted  to  the  Office  for  expeditious 
Headquarters  review  and  approval. 

VII.  Elements  of  Work  Force 
Restructuring  Plans 

A.  Long-Term  Strategic  Plan  and  Work 
Force  Implications 

Ongoing  plans  should  identify  a  site's 
long-term  strategic  plan,  including 
anticipated  closure  and  the  anticipated 
work  force  implications  of  that  plan. 

B.  Stakeholder  Input  to  Plans 

Consultation  with  local,  state,  and 
national  stakeholders  is  an  essential 
element  of  the  work  force  restructuring 
process.  Special  attention  should  be 
given  to  consultation  with  the  existing 
work  force,  their  representatives,  and 
local  communities.  Input  should  be 


solicited  and  considered  at  appropriate 
points  throughout  the  development  of 
plans  for  implementing  work  force 
restructuring.  In  order  to  facilitate 
participation  by  stakeholders,  the  Office 
has  made  this  Final  Planning  Guidance 
available  through  the  Federal  Register 
and  through  electronic  means. 

C.  Work  Force  Planning 

A  description  of  the  objectives  and 
processes  used  to  plan  for  short-and 
long-term  work  force  requirements 
should  be  included  in  the  plan.  Plans 
should  incorporate  flexible  work  force 
planning  and  retraining  to  minimize 
layoffs  in  the  work  force. 

D.  Define  Application  of  the  Plan 

Each  site  has  a  unique  mix  of 
contractors  and  subcontractors 
performing  work  for  the  Department. 
Work  force  restructuring  plans  should 
identify  the  conditions  under  which 
categories  of  employees  may  be  eligible 
for  particular  benefits. 

E.  Departmental  Policy  on  Benefits 

It  is  the  Department's  policy  that 
preference  in  hiring  and  displaced 
worker  medical  benefits,  are  to  be 
offered  to  all  eligible  separating 
employees.  Appendix  C  provides 
guidance  that  has  been  developed  for 
implementing  preference  in  hiring.  The 
guidelines  for  displaced  workers 
medical  benefits  are  set  out  in  DOE 
Order  350.1  and  Department  of  Energy 
Acquisition  Letter  No.  93—4,  as  modified 
by  memorandum  on  August  12,  and 
Etecember  2,  1993.  These  documents  are 
included  as  Appendix  D. 

Additional  programs  that  may  be 
provided  to  affected  workers  and  any 
applicable  eligibility  requirements 
should  be  fully  described  in  the  plan. 
Plans  should  clearly  state  that  enhanced 
benefits  are  subject  to  availability  of 
funds  from  the  Worker  and  Community 
Transition  Appropriation.  Plans  should 
set  out  the  considerations  that  will  be 
used  to  determine  when  requests  to  seek 
funds  to  implement  enhanced  benefits 
programs  will  be  considered,  consistent 
\n\h  Congressional  direction.  Prior  to 
implementing  or  announcing  any 
program  which  anticipates  providing 
enhanced  benefits,  field  organizations 
shall  submit  to  the  Office  an  estimate  of 
the  nimiber  of  participants  and  costs 
associated  with  a  proposed  benefit 
offering. 

In  implementing  the  objectives  of 
section  3161  of  the  Act,  the  Department 
recognizes  a  special  responsibility  to 
minimize  the  impact  of  work  force 
restructuring  on  employees  who 
participated  in  efforts  to  maintain  the 
Nation's  nuclear  deterrent  during  the 
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Cold  War.  September  27, 1991,  the  day 
President  Bush  announced  the  first 
unilateral  reduction  of  the  Nation's 
nuclear  weapons  stockpile,  has 
generally  been  recognized  by  this 
Department  as  the  end  of  the  Cold  War. 
In  developing  a  work  force  restructuring 
plan,  the  following  are  among  the 
potential  benefits  that  may  be 
considered  for  affected  workers. 

1.  Programs  to  Minimize  Layoffs 

After  work  force  planning  has 
identified  the  classifications  of  workers 
at  risk,  consideration  should  be  given  to 
strategies  that  minimize  involuntary 
separations  while  also  retaining 
appropriate  job  skills.  Strategies  should 
be  selected  based  upon  prior  work  force 
planning  and  restructuring  experience 
at  the  site  and  best  practices  in  the 
public  and  private  sectors,  and  may 
include  early  retirement  programs, 
volimtary  separation  incentives,  and 
retraining  for  new  missions,  including 
cleanup. 

2.  Involuntary  Separation 

Each  affected  individual  should  be 
provided  as  much  individual  notice  as 
practicable  of  his  or  her  termination.  In 
some  cases,  a  minimum  amount  of 
specific  notice  is  required  by  contract  or 
collective-bargaining  agreement. 
Involuntarily  separated  employees  shall 
be  fully  advised  of  any  benefits  or 
services  for  which  they  are  eligible. 
Appropriate  notification  to  workers, 
labor  representatives,  and  local,  county 
and  state  governments  shall  be  provided 
in  accordance  with  DOE  Order  350.1,  or 
subsequent  Order,  and  the  Worker 
Adjustment  and  Retraining  Notification 
Act  (WARN),  if  applicable. 

3.  Programs  to  Assist  Separating 
Workers 

Requests  for  funding  educational, 
relocation,  and  outplacement  assistance 
should  be  considered  to  minimize  the 
social  and  economic  impact  of  work 
force  changes,  as  well  as  a  one-time 
construction  worker  benefit. 

F.  Local  Impact  Assistance  to 
Communities 

The  work  force  restructuring  plan 
should  be  developed  in  coordination 
with,  and  in  support  of,  the  regional 
development  objectives  of  communities 
significantly  impacted  by  the 
Department's  downsizing.  The  local 
Community  Reuse  OrganizaUon  should 
be  contacted  in  the  development  of  the 
plan  to  address  anticipated  economic 
and  social  impacts  resulting  from  the 
Department's  actions. 


VIII.  Departmental  Review  and 
Approval 

A.  Approval  of  Plans 

By  law,  the  Secretary  submits  work 
force  restructuring  plans  subject  to  the 
provisions  of  section  3161  to  Congress, 
and  thus,  is  the  official  responsible  for 
final  approval.  In  order  to  reduce  the 
number  of  involuntary  layoffs,  and 
pending  Secretarial  transmittal  of  the 
plan  to  Congress,  enhanced  benefits 
may  be  provided  after  receipt  of  written 
approval  by  the  Office.  The  Office  will 
seek  concurrence  fi-om  the  affected 
program  office  or  offices,  the  Office  of 
General  Counsel,  and  the  Office  of 
Congressional  Affairs  prior  to  providing 
such  approval.  It  is  the  policy  of  the 
Department  to  obtain  from  employees 
who  separate  under  voluntary 
separation  programs,  including  early 
retirement  incentives,  a  release  of 
claims  related  to  their  employment  and 
separation.  A  sample  release  is  available 
on  the  Office's  web  page  at  http:// 
www.wct.doe.gov.  The  cognizant  field 
organization  should  consult  with  the 
Office  prior  to  approving  enhanced 
benefits  at  non-defense  nuclear 
facilities.  Draft  plans  should  be 
submitted  to  the  Office  for  Headquarters 
concurrence  prior  to  their  release  to 
stakeholders. 

B.  Notification  and  Approval  of  Plan 
Im  piemen  tation 

Advance  notification  of  intent  to 
implement  work  force  restructuring 
actions  should  be  provided  as  early  as 
possible,  to  maximize  notification  to  the 
work  force  and  the  community,  with  an 
objective  of  90  days  advance  notice  to 
Congress.  This  reflects  the  need  to  be 
able  to  respond  to  changing  business 
requirements  and  budget  uncertainties. 
Headquarters  review  of  work  force 
restructuring  plan  implementation  will 
take  into  consideration  the  time 
sensitivity  of  actions  to  meet  business 
requirements. 

IX.  Performance  Evaluation 

The  Office  of  Worker  and  Community 
Transition,  in  consultation  with  various 
stakeholders,  has  developed  a  set  of 
performance  objectives  to  determine  the 
effectiveness  of  work  force  planning  and 
restructuring  activities.  Those 
objectives— which  are  available  upon 
request  to  the  Office— are  used  to 
evaluate  the  effectiveness  of  those 
activities. 


Appendix  A— Section  3161  and  3163  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (Public  Law  102- 
484,  October  23. 1992) 

The  Department  of  Energy  is  making  the 
text  available  at  http://www.wct.doe.gov/ 
owct/Documentation/sec.3161.html. 

Appendix  B — Listing  of  Defense 
Nuclear  Facilities 

The  list  below  reflects  facilities  receiving 
funding  for  Atomic  Energy  Defense  activities 
of  the  Department  of  Energy,  with  the 
exception  of  activities  under  Naval  Reactor 
Propulsion.  It  is  recognized  that  these 
facilities  have  varying  degrees  of  defense 
activities,  ranging  fixjm  a  total  defense 
dedication  to  a  small  portion  of  their  overall 
activity.  This  may  cause  certain  difficulties 
in  implementing  the  intent  of  the  section 
3161  legislation.  Regardless,  this  listing  will 
be  used  by  the  Office  for  possible  application 
of  funding  received  for  defense  worker 
assistance  and  community  transition 
purposes. 

Kansas  City  Plant 

Pinellas  Plant 

Mound  Facility 

Fernald  Environmental  Management  Project 

Site 
Panfex  Plant 
Rocky  Flats  Environmental  Technology  Site, 

including  the  Oxnard  Facility 
Savannah  River  Site 
Los  Alamos  National  Laboratory 
Sandia  National  Laboratory 
Lawrence  Livermore  National  Laboratory 
Oak  Ridge  National  Laboratory 
Nevada  Test  Site 
Y-12  Plant 

East  Tennessee  Technology  Park 
Hanford  Site 
Idaho  National  Environmental  Engineering 

Laboratory 
Waste  Isolation  Pilot  Project 
Portsmouth  Gaseous  Diffusion  Plant 
Paducah  Gaseous  Diffusion  Plant 

Appendix  C— Preference  in  Hiring 

Section  3161  provides  that,  to  the  extent 
practicable,  terminated  employees  at  a 
defense  nuclear  facility  should  receive 
preference  in  filling  vacancies  in  the  work 
force  of  the  Department  of  Energy  and  its 
contractors  and  subcontractors.  The 
Department  has  determined  that  employees 
must  be  identified  as  having  helped  maintain 
the  Nation's  nuclear  deterrent  in  order  to 
qualify  for  this  preference.  The  preference 
should  be  honored  by  all  prime  contractors, 
and  subcontractors  whose  contracts  with  the 
Department  equal  or  exceed  $500,000  in 
value. 

The  Department  has  established  the 
following  criteria  for  determining  eligibility 
for  the  hiring  preference.  The  individual 
must  be  a  former  employee  who  (1)  was 
involuntarily  terminated  (except  if 
terminated  for  cause);  (2)  meets  the  eligibility 
standards  described  below;  and  (3)  is 
qualified  for  the  job  at  the  time  the  work  is 
to  begin.  Where  qualifications  are 
approximately  equal,  eligible  individuals 
will  be  given  preference  in  hiring.  However, 
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the  preference  will  be  administered 
consistent  with  applicable  law,  regulation,  or 
executive  order,  and  collective-bargaining 
agreements.  This  preference  is  not 
immediately  applicable  through  an 
outsourcing  action  or  follow-on  contract  in 
which  the  current  employees  are  first  offered 
their  same  or  similar  jobs  with  the 
replacement  contractor  in  order  to  avoid  a 
layoff. 

An  individual's  hiring  preference 
continues  until  termination  by  the  action  (or 
inaction)  of  that  individual.  Initially,  and  on 
an  annual  basis  thereafter,  eligible 
individuals  must  certify  their  desire  to  retain 
their  hiring  preference.  Actions  that  would 
terminate  an  individual's  hiring  preference 
include:  voluntary  termination  or 
termination  for  cause  firom  a  {Ktsition  that 
was  obtained  through  the  exercise  of  the 
preference,  or  failure  to  comply  with  the 
annual  certiHcation  requirement. 

Each  field  organization  should  develop 
procedures  to  ensure  that  the  hiring 
preference  is  being  honored  by  all  prime 
contractors  and  designated  subcontractors. 
Field  oiganization  procedures  should  also 
describe  how  the  Job  Opportunity  Bulletin 
Board  System  is  to  be  utilized  by  affected 
contractors  and  eligible  individuals. 

Eligibility  Criteria 

A.  Regular  Employees 

1.  Must  have  been  working  at  a  defense 
nuclear  facility  on  September  27, 1991; 

2.  Must  have  worked  full-time  (or  regular 
part  time)  at  a  facility  from  that  date  through 
the  date  of  the  restructuring  notification;  and 

3.  Must  have  been  involuntarily  separated 
other  than  for  cause. 

B.  Jntennittent  Workers,  Including 
Construction  Workers 

1.  Must  have  worked  at  a  defense  nuclear 
facility  on  or  before  September  27, 1991; 

2.  Must  have  worked  at  a  facility  within 
180  days  preceding  the  work  force 
restructuring  notification; 

3.  Must  have  worked  at  a  facility  a  total 
time,  including  time  worked  prior  to 
September  27, 1991,  equivalent  to  an 
employee  having  worked  full-time  from 
September  27, 1991,  to  the  date  of  the 
restructuring  notification,  or  have  actually 
worked  the  industry  standard  of  full-time 
from  September  27, 1991,  through  the  date  of 
the  restructuring  notification;  and 

4.  Must  have  been  affected  by  the 
announced  restructuring  within  a  reasonable 
[}eriod  of  time  (one  year  is  suggested).  For  an 
intermittent  worker,  this  includes  the . 
interruption  of  a  project  before  its  anticipated 
completion,  or  the  completion  of  the 
assignment  or  project  without  prospect  for  a 
follow-on  assignment  at  the  site  where  the 
employee  had  a  reasonable  expectation  of  a 
follow-on  assignment. 


Appendix  D — ^Department  of  Energy 
Order  350.1 

Contractor  Human  Resource  Management 
Programs,  September  30, 1996 

Chapter  1 — Lat)or  Relations 

Chapter  2— Labor  Standards 

Chapter  3 — Reduction  in  Contractor 
Employment 

The  Department  of  Eneigy  is  making  the 
text  available  at  http://www.wct.doe.gov/ 
owct/Documentation/350order.html. 

Department  of  Energy  Acquisition  Letter  No. 
93-4 

The  Department  of  Eneigy  is  making  the 
text  available  at  http://www.wct.doe.gov/ 
owct/Documentation/acq93.html. 

(FR  Doc.  98-32906  Filed  12-10-98;  8:45  am) 
BILUNG  CODE  e46«-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 80-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7, 1998. 

Take  notice  that  on  December  2, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  with 
a  proposed  effective  date  of  January  1, 
1999. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  (i)  revise  its  storage 
transfer  tariff  provisions  to  allow  cross- 
contract  storage  balance  transfers  and  to 
prevent  ISS  shippers  from  avoiding 
injection  charges  xmder  the  ISS  Rate 
Schedule  by  a  transfer  of  storage 
balances  from  a  firm  storage  agreement, 
(ii)  provide  for  additional  notice  and  a 
return  schedule  under  the  IAS  Rate 
Schedule,  (iii)  provide  for  the  cash-out 
of  imbalances  for  inactive  in-kind 
shippers,  (iv)  exclude  automatically 
balanced  EFT  receipts  from  balancing 
fee  and  cash-out  calculations,  and  (v) 
make  various  corrections. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers  and  interested  state 
commissions.  National  Fuel  also  states 
that  copies  are  also  being  served  on  all 
interruptible  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.244  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  • 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-32923  Filed  12-10-98;  8:45  am] 

aiLLMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-«0-00(q 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application  To  Abandon 

December  7, 1998. 

Tal^e  notice  that  on  November  24, 
1998,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  an  application  in 
Docket  No.  CP99-90-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
authority  to  abandon  7,000  Dth/day  of 
firm  transportation  service  for  New 
England  Power  Company  (NEPCO) 
under  Tennessee's  Rate  Schedule  NET 
and  Part  157  of  the  Commission's 
regulations.  Tennessee  further  requests 
that  the  Commission  grant  such 
abandonment  authorization 
retroactively  effective  April  1, 1996. 
Tenr*ssee's  proposal  is  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  on  April  1, 
1996,  Tennessee  and  NEPCO  amended 
the  Rate  Schedule  NET  contract  to 
reduce  the  transportation,  quantity  from 
60,000  Dth/day  to  53,000  Dth/day.  In 
addition,  Tennessee  and  NEPCO  entered 
into  a  new  contract  which  provided  that 
7,000  Dth/day  would  be  transported 
pursuant  to  Tennessee's  Rate  Schedule 
NET-284  and  Part  284  of  the 
Commission's  regulations. 

Tennessee  explains  that  7,000  Dth/ 
day  of  NEPCO's  part  157  service  was 
converted  to  Part  284  service  after 
posting,  from  March  14, 1996  through 
December  31, 1996,  on  Tennessee's  EBB 
of  an  offer  to  waive  the  deadline  for 
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notice  by  a  Rate  Schedule  NET  shipper 
of  its  election  to  convert,  contained  in 
Section  1(b)  of  Rate  Schedule  NfET-284. 
Tennessee  states  that  the  wavier  was 
made  pursuant  to  Article  XXXIII 
(formerly  Article  XXXI)  of  the  General 
Terms  and  Conditions  of  Volume  No.  1 
of  Tennessee's  FERC  gas  tariff  which 
provides  that  Tennessee  may  waive 
such  provisions  without  seeking  the 
Commission's  approval  if  the  waiver  is 
uniformly  applicable  to  all  affected 
customers.  Tennessee  further  states  that 
all  Rate  Schedule  NET  shippers  were 
given  the  opportimity  to  elect  to  convert 
all  or  a  portion  of  their  NET 
transportation  quantity  to  service  under 
Rate  Schedule  NET-284. 

On  August  21, 1998,  Tennessee  filed 
an  application  in  Docket  No.  CP98-739- 
000  requesting  authorization  to  abandon 
53,000  Dth/day  of  service  to  NEPCO 
under  the  amended  NET  contract  and  to 
permit  USGen  New  England,  Inc.  to 
assume  NEPCO's  service  entitlement 
pursuant  to  a  new  firm  transportation 
agreement  under  Rate  Schedule  NET.  By 
letter  dated  November  6,  1998,  in 
Docket  No.  CP98-739-000,  the  Director 
of  the  Commission's  Office  of  Pipeline 
Regulation  informed  Tennessee  that  it 
must  file  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
authority  to  abandon  part  of  NEPCO's 
Part  157  service  earlier  converted  to  Part 
284  service. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
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Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  9&-32919  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 79-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7,  1998. 

Take  notice  that  on  December  2,  1998, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
new  and  revised  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing.  The 
proposed  effective  date  of  such  tariff 
sheets  is  January  1,  1999. 

Transco  states  that  the  purpose  of  this 
filing  is  to  modify  the  General  Terras 
and  Conditions  of  Transco's  tariff  to 
specify  the  types  of  rate  discoimts  that 
are  permissible  and,  as  such,  would  not 
constitute  a  material  deviation  from  the 
pro  forma  service  agreement.  These 
proposed  tariff  provisions  would  be 
apphcable  to  Transco's  Rate  Schedules 
FT,  IT,  FT-G,  FTN,  WSS,  ESS,  and  ISS. 
Transco  has  made  corresponding 
changes  in  the  provisions  of  each 
applicable  Rate  Schedule  to  reference 
the  new  provisions  in  Section  40  of  the 
General  Terms  and  Conditions  of  its 
tariff. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergera, 
Secretary. 

(FR  Doc.  98-32924  Filed  12-10-98;  8:45  am) 
BN-UNG  CO0€  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-1 3-000,  et  al.] 

Upper  Peninsula  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  4, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Upper  Peninsula  Power  Company 

(Docket  No.  EC99-13-000] 

Take  notice  that  on  November  30, 
1998.  Upper  Peninsula  Power  Company 
(UPPCo)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Application  pursuant 
to  Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  §  824b,  for  authority  to  sell 
certain  transmission  facilities, 
consisting  primarily  of  a  tie  line 
between  the  Presque  Isle  Power  Plant 
and  the  City  of  Marquette,  to  the 
Marquette  Board  of  Light  and  Power. 

A  copy  of  this  Application  was  served 
on  the  Michigan  Public  Service 
Commission. 

Comment  date:  December  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Light  Company 

[Docket  No.  EC99-1 4-000] 

Take  notice  that  on  November  30, 
1998,  Central  Illinois  Light  Company 
(CILCO)  filed  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act. 
16  U.S.C.  §  824b.  to  transfer  operational 
control  over  substantial  portions  of  its 
transmission  facifities  to  the  Midwest 
Independent  Transmission  System 
Operator.  Inc.  (Midwest  ISO). 

CILCO  states  that  this  filing  is 
intended  to  reflect  the  fact  it  has  joined 
the  Midwest  ISO.  and  to  allow  for  the 
transfer  of  control  of  the  identified 
facilities  to  the  Midwest  ISO. 


Commeni 
accordance 
at  the  end  c 


4.  Southern 
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10-98;  8:45  am) 


owing  filings 
Commission: 


ii  29. 1998.  in 
Paragraph  E 


Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Laguna  Irrigation  District 

(Docket  No.  EL98-46-0021 

Take  notice  that  on  December  1, 1998, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  form  of 
Interconnection  Agreement  Between 
Pacific  Gas  and  Electric  Company  and 
Laguna  Irrigation  District  (Agreement), 
along  with  a  letter  explaining  the 
Agreement  and  other  matters.  PG&E's 
filing  was  made  pursuant  to  a 
"Proposed  Order  Directing 
Interconnection  and  Establishing 
Further  Procedures,"  issued  in  this  case 
on  September  16, 1998  (Proposed 
Order). 

Citing  ongoing  settlement  discussions 
among  the  parties,  PG&E  and  Laguna 
also  jointly  request  that  the 
Commission:  (1)  defer  briefing  on 
matters  still  in  dispute,  as  directed  in 
the  Proposed  Order;  and  (2)  take  no 
further  action  in  this  docket  pending  the 
Outcome  of  the  settlement  discussions. 

Copies  of  PG&E's  filing  have  been 
served  upon  Laguna  and  all  other 
parties  to  this  proceedine. 

Comment  date:  December  31,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Company 

[Docket  No.  EL98-62-002] 

Take  notice  that  on  November  12, 
1998,  Southern  California  Edison 
Company  (SCE)  submitted  a  filing  in 
compliance  with  the  Commission's 
order  dated  October  28, 1998  in  Docket 
Nos.  ER98-2843-004,  et  al. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  Corporation 

[Docket  No.  ER97-4573-O011 

Take  notice  that  on  December  1, 1998, 
Florida  Power  Corporation  tendered  for 
'filing  a  compliance  filing  in  the  above- 
captioned  proceeding. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rocky  Mountain  Reserve  Group, 
Public  Service  Company  of  Colorado, 
Black  Hills  Corporation,  UtiliCorp 
United  Inc. 

[Docket  No.  ER98-498-O01;  ER98-334 7-000; 
:BR98-3351-000;  ER98-335&-000] 

Take  notice  that  on  December  1, 1998, 
Public  Service  Company  of  Colorado 


(PS  Colorado),  on  behalf  of  itself  and  the 
other  two  jurisdictional  members  of  the 
Rocky  Moimtain  Reserve  Group 
(RMRG),  namely  Black  Hills 
Corporation  and  UtihCorp  United  Inc., 
filed  revised  versions  of  Policies  B  and 
C  of  the  RMRG  bylaws  and  policies.  PS 
Colorado  states  that  the  purpose  of  the 
revisions  is  to  reflect  the  conditions  of 
the  Commission's  August  3, 1998,  order 
in  this  docket  conditionally  approving 
the  RMRG  by-laws  and  policies. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  USGen  New  England,  Inc. 

(Docket  No.  ER99-776-0001 

Take  notice  that  on  November  25, 
1998,  USGen  New  England,  Inc. 
tendered  for  filing  its  quarterly  report 
regarding  transactions  entered  into 
pursuant  to  the  tariffs  identified  in  the 
Commission's  February  25, 1998  order 
in  Docket  No.  ER98-6-000. 

Comment  date;  December  15,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Illinois  Light  Company 

[Docket  No.  ER99-777-000] 

Take  notice  that  on  December  1,  1998, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  one  service  agreement  for  one 
new  customer.  Strategic  Energy  Limited. 

CILCO  requested  an  effective  date  of 
November  20,  1998. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Conunerce  Commission. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Illinois  Light  Company 

[Docket  No.  ER99-778-0001 

Take  notice  that  on  December  1, 1998, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  three  service  agreements  for  three 
new  customers,  Amoco  Energy  Trading 
Corporation;  Madison  Gas  &  Electric 
Company  and  Strategic  Energy  Limited. 

CILCO  requested  an  effective  date  of 
November  20,  1998. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Duquesne  Light  Company 

[Docket  No.  ER99-779-000J 

Take  notice  that  on  December  1,  1998, 
Duquesne  Light  Company  (DLC), 
tendered  for  filing  a  Service  Agreement 
forRetail  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  30,  1998,  Pepco  Services, 
Inc.,  d/b/a  Power  Choice  under  DLC's 
Oppn  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Pepco  Services,  Inc.,  d/b/a  Power 
Choice  as  a  customer  under  the  Tariff. 

t)LC  requests  an  effective  date  of 
November  30,  1998.  for  the  Service 
Agreement. 

Comment  date:  Decemtjer  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER99-780-0001 

Take  notice  that  on  December  1,  1998,- 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Erjtergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  Kansas  City  Power  & 
Light  Company  for  the  sale  of  power 
under  Entergy  Services'  Rate  Schedule 
SP. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-781-0001         ~ 

1'ake  notice  that  on  December  1,  1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  an 
Amendment  No.  8,  to  the  APS  Power 
Agreement  with  a  requested  effective 
date  of  January  1, 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Conunission  of  Ohio,  the  Pennsylvania 
Pubhc  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Pubhc  Service  Commission. 
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Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  endx)f  this  notice. 

13.  Tampa  Electric  Company 

[Docket  No.  ER99-782-0O01 

Take  notice  that  on  December  1, 1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter 
agreement  that  amends  an  existing  letter 
of  commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Utilities 
Commission,  City  of  New  Smyrna  Beach 
(New  Smyrna). 

Tampa  Electric  proposes  that  the 
letter  agreement  be  made  effective  on 
March  1,1999. 

Copies  of  the  filing  have  been  served 
on  New  Smyrna  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  21,  1998,  in 
accordance  \vi\h  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southwest  Power  Pool 

(Docket  No.  ER99-783-0001 

Take  notice  that  on  December  1 ,  1998, 
Southwest  Power  Pool  (SPP),  as  agent 
for  its  participating  member  public 
utilities,  and  on  behalf  of  all  its 
members,  tendered  for  filing  a  revised 
Regional  Open  Access  Transmission 
Tariff  (Tariff),  to  be  effective  on  April  1, 
1999. 

SPP  states  that  it  files  the  revised 
Tariff  to  add  long-term  firm  point-to- 
point  transmission  service  as  a  service 
under  the  Tariff  and  to  make  a  few  other 
changes. 

Comment  date:  December  21,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Duquesne  Light  Company 

[Docket  No.  ER99-784-000] 

Take  notice  that  on  December  1, 1998, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98^159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  Tractebel  Energy 
Marketing,  Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
November  30,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duquesne  Light  Company 

[Docket  No.  ER99-785-000J 

Take  notice  that  on  December  1, 1998, 
Ehiquesne  Light  Company  (Duquesne), 


tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-^159-000)  an 
executed  Service  Agreement  at  Market- 
Based  Rates  with  New  Energy  Ventures, 
Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
November  30,  1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Citizens  Utilities  Company 

[Docket  No.  ES99-15-0001 

Take  notice  that  on  December  3,  1998, 
Citizens  Utilities  Company  (Applicant), 
tendered  for  fifing  an  application  in  the 
above-referenced  docket  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 
Power  Act,  requesting  authorization  for 
the  issuance  by  Applicant  of  shares  of 
Common  Stock  proposed  to  be  issued 
on  or  before  January  18,  1999  as  interest 
payments  on  outstanding  debentures  for 
a  two-year  period  (which  will  require 
up  to  $21,175,605)  or  such  longer  time 
as  the  Commission  deems  appropriate. 

Comment  date:  December  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-32918  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention/ 
Declaratory  Order 

December  7,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaratory 
Order. 

b.  Project  No.:  DI99-1-000  (P-1952). 

c.  Date  Filed:  November  3,  1998. 

d.  Applicant:  Maverick  County  Water 
Control  And  Improvement  District  No. 
1. 

e.  Name  of  Project:  Maverick  County 
Project. 

f.  Location:  On  the  Rio  Grande  River 
in  Maverick  and  Kinney  Counties, 
Texas. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 
§817(b). 

h.  Applicant  Contact:  Jim  Harbison, 
Interim  General  Manager,  Maverick 
County  Water  Control  And 
Improvement  District  No.  1,  2252  East 
Garrison  Street,  Eagle  Pass,  Texas 
78852, (830)  773-5129. 

i.  FERC  Contact:  Etta  Foster,  (202) 
219-2679. 

j.  Com/nen/ Dafe;  January  15,  1999. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  diversion  dam, 
11.5  feet  high,  440  feet  long;  (2)  an 
intake  canal,  with  a  1,500  cfs  capacity; 
(3)  a  32-mile  long  main  canal;  and  (4) 
appurtenant  facilities. 

When  a  Petition  for  Declaratory  Order 
is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 
interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  waterpower  from  a  government 
dam;  or  (4)  if  applicable,  has  involved 
or  would  involve  any  construction 
subsequent  to  1935  that  may  have 
increased  or  would  increase  the 
project's  head  or  generating  capacity,  or 
have  otherwise  significantly  modified 
the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project:  This  project 
diverts  water  for  hydroelectric  and 
irrigation  purposes. 
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I ,  rn.  This  notice  also  consists  of  the 
Following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  urithin  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-32920  Filed  12-10-98;  8:45  am) 

BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

December  7, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No:  2530-021. 

c.  Dated  Filed:  September  14, 1998. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Hiram. 

f.  Location:  On  the  Saco  River,  in 
Cumberland  and  Oxford  Counties, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  792(a)-825(r). 

h.  Applicant  Contact:  F.  Allen  Wiley, 
Managing  Director  of  Generation, 
Central  Maine  Power  Company,  41 
Anthony  Avenue,  Augusta,  ME  04330, 
Tel:  (207)  621-4412. 

i.  FEBC  Contact.  John  K.  Novak,  (202) 
219-2828. 

j.  Comment  date:  January  22,  1999. 

k.  Description  of  Amendment: 
Licensee  is  requesting  an  amendment  to 
Article  35  of  the  existing  license  to 
incorporate  minimum  flow 
requirements  of  the  Instream  Flow 
Agreement  for  Hydroelectric  Projects  on 
the  Saco  River  dated  April  30, 1997,  as 
it  pertains  to  the  Hiram  Project.  For  the 
period  from  November  16  through 
September  30,  a  minimum  flow  of  300 
cubic  feet  per  second  (cfs)  would  be 
released  from  the  project,  with  reservoir 
drawdown  limited  to  2  feet  or  less  from 
full  pond  elevation  during  normal 
operation  or  from  the  spillway  crest 
when  the  flashboards  are  down.  From 
October  1  through  November  15,  the 
project  would  operate  run-of-river,  with 
reservoir  drawdown  limited  to  1  foot  or 
less  from  full  pond  elevation  or  from  the 
spillway  crest  when  the  flashboards  are 
down.  The  timing  of  the  6-week  fall 
flow  period  would  be  determined  as 
further  described  in  the  agreement.  Run- 
of-river  operation  is  defined  as  outflow 
equal  to  inflow,  with  pond  elevation 
hmited  to  1  foot  or  less  during  normal 
operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all-capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  AppUcant. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  wall  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  98-32921  Filed  12-10-98;  8:45  am] 
BiLUNG  cooe  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protests  and  Comments 

December  7, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

h.  Project  No.:  11622-000. 

c.  Date  filed:  October  26,  1998. 

d.  Applicant:  Arizona  Independent 
Power,  Inc. 

e.  Name  of  Project:  White  Tank 
Moimtain. 

f.  Location:  Beardsley  Canal,  in 
Maricopa  County,  Arizona.  Would 
Utilize  Bureau  of  Land  Management 
lands  in  the  White  Tank  Mountain 
Regional  Park. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C,  §  791(a}-825(r). 
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h.  Applicant  Contact:  Mr.  Frank  L. 
Mazzone,  President,  Arizona 
Independent  Power,  Inc.,  746  Fifth 
Street  East,  Sonoma,  CA  95476,  (707) 
996-2573. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Robert  Bell,  E-mail  address, 
robert.bell@ferc.fed. us,  or  telephone 
202-219-2806. 

j.  Eteadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervene^  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
.  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
proposed  250-foot-high,  1,300-foot-long 
upper  reservoir  dam;  (2)  a  proposed 
reservoir  having  a  surface  area  of  270 
acres,  with  a  storage  capacity  of  30,000 
acre- feet,  and  normal  water  surface 
elevation  of  2,480  feet  mean  sea  level; 
(3)  a  proposed  250-foot-high,  2,500-foot- 
long  lower  reservoir  dam;  (4)  a  proposed 
reservoir  having  a  surface  area  of  240 
acres,  with  a  storage  capacity  of  36,000 
acre-feet;  (5)  proposed  underground 
penstocks;  (6)  a  proposed  powerhouse 
containing  5  generating  units  having  a 
total  installed  capacity  of  1,250 
megawatts;  (7)  two  40-mile-long,  500- 
kilovolt  transmission  lines;  and  (8) 
appurtenant  facilities.  The  lower 
reservoir  would  be  filled  by  running  a 
pipeline  from  Beardsley  Canal. 

The  project  would  have  an  aimual 
generation  of  1,682  GWh  and  would  be 
sold  to  a  local  uUhty. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  apphcation 
may  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  Bt  the 
address  in  item  h  above. 


m.  This  notice  also  consists  of  the 

following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,C,  andD2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
noUce  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicanf(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
coy  must  be  sent  to  Director,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-32922  Filed  12-10-98;  8:45  am] 

BILLING  CODE  6717-01-M 


Through  D€ 
40  CFR  150 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-5497-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  30,  1998 
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Through  December  04, 1998  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  980483,  FINAL  SUPPLEMENT. 
EPA,  LA,  Atchafalaya  River  Bar 
Channel  Ocean  Dredged  Material 
Disposal  Site  Designation,  Updated 
Information,  St.  Mary  Parish,  LA  , 
Due:  January  11, 1999,  Contact:  Joe 
Swick  (214)  665-7456 

EIS  No.  980489,  DRAFT  EIS,  IBR,  CA, 
Groundwater  Replenishment  System, 
Implementation  to  Repurifying  Water 
from  Orange  County  Water  District 
(OCWD)  Change  County  Sanitation 
District  (OCSD),  Funding  and  COE 
Section  404  Permit,  Orange  County, 
CA,  Due:  February  01,  1999,  Contact: 
Del  Kidd  (702)  293-8698 

IEIS  No.  980490,  FINAL  EIS,  TVA,  TN, 
GA,  MS,  VA,  AL,  KY,  NC,  Shoreline 
Management  Initiative:  An 
Assessment  of  Residential  Shoreline 
Development  Impacts  in  the 
Tennessee  Valley,  Mainstreami 
Tennessee  River  and  Tributary 
Reservoirs  in  AL,  KY,  NC,  TN,  GA, 

I     MS  and  VA,  Due:  January  11,  1999, 
Contact:  Harold  M.  Draper  (423)  632- 
6889 

jElS  No.  980491,  FINAL  EIS,  STA,  NM, 
TX,  Programmatic  EIS — International 
Bridge  Crossing  Project,  Construction 
and  Operation,  Along  the  United 
States-Mexico  Border  from  EL  Paso  to 
Brownsville,  TX,  Presidential  Permit, 
NM  and  TX,  Due:  January  11, 1999, 

i     Contact:  Eric  Verwers  (81 7)  978-0202. 

EIS  No.  980492,  FINAL  SUPPLEMENT, 
JUS,  CA,  Service  Processing  Center 
(SPC)  for  Detainees,  Construction  and 
Operation,  Possible  Sites,  Stockton 
'   and  Tracy  Sites,  San  Joaquin 
Counties,  CA,  Due:  January  11,  1999, 
Contact:  WiUiam  A.  Kopitz  (202)  307- 
1877 

EIS  No.  980493,  DRAFT  EIS,  AFS,  MT, 
Swamp  Timber  Sales  Project, 
Implementation,  Kootenai  National 
Forest,  Fortine  Ranger  District, 
Lincoln  County,  MT,  Due:  January  25, 
1999,  Contact:  Robert  G.  Carlin  (406) 
882-4451. 

EIS  No.  980494,  FINAL  EIS,  COE,  MN, 
WI,  Duluth-Superior  Harbor  Phase  II, 
Dredge  Material  Management  Plan, 
Cities  of  Duluth,  St.  Louis  Coimty, 
MN  and  Douglas  County,  WI,  January 
11, 1999,  Contact:  Mr.  Terry  A.  Long 
(313) 226-6758. 

EIS  No.  980495,  DRAFT  EIS,  FHW,  IN, 
IN-641  Terre  Haute  Bypass,  Improve 
access  between  US  41  South  to  1-70 
East  of  Terre  Haute,  Fimding  and  COE 
Section  404  Permit,  Vigo  Coimty,  IN, 
Due:  March  01, 1999,  Contact: 
Douglas  N.  Head  (317)  226-7487. 

EIS  No.  980496.  DRAFT  EIS,  NPS,  DC, 
The  White  House  and  President's 


Park,  Comprehensive  Design  Plan, 
Implementation  of  a  Framework  for 
Future  Mtmagement,  Washington, 
D.C.,  Due:  March  11,  1999,  Contact: 
James  I.  McDaniel  (202)  619-6344. 

EIS  No.  980497.  DRAFT  EIS,  FTA,  WA. 
Central  Link  Light  Rail  Transit 
Project,  (Sound  Transit),  Construct 
and  Operate  an  Electric  Rail  Transit 
System,  Funding  and  COE  Section  10 
and  404  Permit,  In  the  Cities  of 
Seattle,  Sea  Tac  and  Tukwila,  King 
County,  WA,  Due:  February  05, 1998, 
Contact:  Helen  Knoll  (206)  220-4464. 

EIS  No.  980498,  DRAFT  EIS,  AFS,  UT. 
Brighton  Ski  Resort  Master 
Development  Plan  Updated, 
Implementation,  Wasatch-Cache 
National  Forest,  Salt  Lake  City,  UT, 
Due:  January  26,  1999,  Contact:  Steve 
Scheid  (801)  943-9483. 

Amended  Notices 

EIS  No.  980396,  DRAFT  EIS,  COE,  AL, 
GA,  FL,  Apalachicola-Chattahochee- 
FUnt  (AFC)  River  Basin  Water 
Allocation,  Allocation  Formula 
Approval,  AL,  FL  and  GA,  Due: 
February  26, 1999,  Contact:  Joanne 
Brandt  (334)  690-3260.  Published  FR 
10-09-98 — Review  Period  extended. 
EIS  No.  980401,  DRAFT  EIS,  COE,  AL, 
GA,  Alabama-Coosa-Tallapoosa  (ACT) 
River  Basin  Compact,  Water 
Allocation,  several  counties,  AL  and 
GA,  Due:  February  26,  1999,  Contact: 
Michael  L.  Eubank  (334)  694-3861. 
Published  FR  10-09-98  Review 
Period  Extended. 
EIS  No.  980435,  DRAFT  EIS,  USA,  GA, 
U.S. 

Army/Fort  Benning  and  The 
Consolidated  Government  of  Columbus 
Proposed  Land  Exchange,  Muscogee  and 
Chattahoochee  Counties,  GA,  Due: 
December  14, 1998,  Contact:  John  Brent 
(706)  545-4766.  PubUshed  FR-10-30- 
98  EIS  Status.  Correction.  Changed  from 
Preliminary  DEIS  to  DEIS. 
EIS  No.  980453,  DRAFT  EIS,  NPS,  TX, 
Lyndon  B.  Johnson  National 
Historical  Park,  Package  227,  General 
Management  Plan,  Implementation, 
Blanco  and  Gillespie  Counties,  TX, 
Due:  December  28,  1998,  Contact: 
Leslie  Starhart  (830)  868-7128  ext. 
226.  Published  FR  11-13-98 
Correction  to  Telephone  Number. 
EIS  No.  980460,  DRAFT  EIS,  AFS,  MT, 
Clancy-Unionville  Vegetation 
Manipulation  and  Travel  Management 
Project,  Implementation,  Helene 
National  Forest,  Helena  Ranger 
District,  Lewis  and  Clark  and  Jefferson 
Coimties,  MT,  Due:  February  01, 
1999,  Contact:  Dave  Turner  (406)  449- 
5490. 

Published  FR-1 1-1 3-98— Review 
Period  Extended. 


Dated:  December  8, 1998. 
WiUiam  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[PR  Doc.  98-33004  Filed  12-10-98;  8:45  am] 
BtLUNQ  cooe  teao-tc-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6497-8] 

Environmental  Impact  Statements  and 
Rcl^ulations;  Availability  of  EPA 
Comments 

AvailabiUty  of  EPA  comments 
prepared  November  23, 1998  through 
November  27,  1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of 
FEDERAL  ACTIVmES  AT  (202)  564- 
7153.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1998  (62  FR  17856). 

Draft  EISs 

ERP  No.  D-COE-G39031-AR  Rating 
EC2,  Grand  Prairie  Area  Demonstration 
Pioject,  Implementation,  Water 
C»Jnservation,  Groundwater 
Management  and  Irrigation  Water 
Supply,  Prairie,  Arkansas,  Monroe  and 
Lonoke  Counties,  AR. 

Summary:  EPA  expressed 
environmental  concerns  regarding  water 
quahty,  wetlands,  environmental 
justice,  land  use,  noise,  visual  and 
asethetic  impact,  and  historic 
preservation. 

ERP  No.  D-COE-K39052-CA  Rating 
LO,  Hamilton  Wetland  Restoration 
Project,  Tidal  Salt  Mai^h  Habitat, 
Alameda  Coimty,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  DEIS  and  the 
proposed  wetland  restoration  project. 

ERP  No.  D-IBR-K39048-CA  Rating 
EC2,  Truckee  River  Operating 
Agreement  (TROA,  Modify  Operation 
and  Selected  Non-Federal  Reservoirs, 
Implementation,  Truckee  River  Basin, 
EL  Dorado,  Nevada,  Placer  and  Sierra 
Counties,  CA  and  Douglas,  Lyon,  Storey 
and  Washoe  Counties,  NV. 

Summary:  EPA  expressed 
environmnetal  concern  that  the 
proposed  agreement  does  not 
significantly  improve  Lahontan 
cutthroat  trout  (LCT)  habitat  and 
recommended  that  the  negotiating 
paxties  take  this  opportunity  to  better 
improve  LCT  habitat.  EPA  also 
requested  additional  information  in  the 
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EIS  regarding  water  quality,  water 
quantity  and  conservation,  biological 
resources,  groundwater  effects,  air 
quality,  and  population  growth. 

ERP  No.  D-IBR-K39050-CA  Rating 
LO.  Programmatic— CALFED  Bay-Delta 
Program,  Long-Term  Comprehensive 
Plan  to  Restore  Ecosystem  Health  and 
Improve  Water  Management, 
Implementation,  San  Francisco  Bay — 
Sacramento/San  Joaquin  River  Bay- 
Delta.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  DS-AFS-K65273-AZ  Rating 
LO,  Grand  Canyon/Tusayan  Growth 
Area  Improvements,  Updated 
Information  on  three  New  Alternatives, 
General  Management  Plan  (GMP), 
Special-Use-Permit,  Land  Exchange 
Options.  Approval  and  Licenses 
Issuance,  Coconino  County,  AZ. 

Summary:  EPA  expressed  lack  of 
objections  and  that  the  final  EIS 
examine  a  mix  of  water  supply  sources 
which  would  limit  reliance  and 
dependence  on  any  one  water  source 
and  minimize  adverse  effects  to  the 
scarce  and  susceptible  water  supply 
sources. 

Final  EISs 

ERP  No.  F-COE-K36108-CA.  Santa 
Rosa  Subregional  Long-Term 
Wastewater  Project,  Implementation, 
Reclaimed  Water  Disposal  from  the 
Laguna  Wastewater  Treatment  Plant, 
COE  Section  10  and  404  Permits, 
Sonoma  County,  CA. 

Summary:  EPA  recommended  support 
for  the  Santa  Rosa  City  Council's 
preferred  alternative,  Modified  Geyers 
Recharge,  because  it  concentrates  on 
maximizing  reuse  of  reclaimed  water 
while  minimizing  adverse  effects  on 
wetlands,  sensitive  habitats,  water 
quality,  drinking  water  wells,  air 
quality,  and  existing  resource  such  as 
aggregate  material.  EPA  reiterated 
concerns  with  the  West  County 
Reclamation,  South  County 
Reclamation,  and  Discharge  alternatives 
due  to  potential  adverse  impacts  to 
surface  and  groundwater  quality  and 
potential  conversion  of  sensitive 
wetland  habitats.  EPA  urged  continued 
aggressive  efforts  toward  maximum 
reduction  of  effluent  volume  and 
maximum  reuse  of  treated  water. 

ERP  No.  F-COE-K36116-CA,  San 
Pedro  Creek  Section  205  Flood  Control 
Project,  Construction,  Flood  Protection. 
COE  Section  10  and  404  Permits  and 
Permits  Approval,  San  Mateo  County, 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 


comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K36123-CA,  South 
Sacramento  County  Streams 
Investigation,  Proposed  to  Increase 
Flood  Protection,  Non-Federal  Sponsor, 
Sacramento  Waste  Water  Treatment 
Plant  and  along  portions  of  Morrison. 
Elder,  Unionhouse  and  Florin  Creeks, 
Sacramento  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K36124-CA,  Yuba 
River  Basin  Investigation  Study,  Flood 
Protection,  Also  Portions  of  the  Feather 
River  Basin  below  Oroville  Dam,  City  of 
Maryville  Yuba  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K36125-CA,  Hansen 
Dam  Water  Conservation  and  Supply 
Study,  Flood  Protection, 
Implementation,  Los  Angeles  County, 
CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-IBR-K34010-AZ,  Tucson 
Aqueduct  System  Reliability 
Investigation  (TASRI),  Central  Arizona 
Project,  Surface  Storage  Reservoir 
Construction.  COE  Section  404  Permit. 
Gila  River.  City  of  Tucson,  Pima  County. 
AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F1-COE-K35012-CA. 
Sacramento  River  Bank  Protection 
Project,  Implementation  of  Streambank 
Protection  for  the  Lower  American  River 
between  RM-0  and  13.7,  Updated 
Information,  City  of  Sacramento, 
Sacramento  County.  CA. 

Summary:  Review  of  the  Fjnal  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  December  8. 1998. 

William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  98-33005  Filed  12-10-98;  8:45  am) 

BILUrM:  CODE  «560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-«201-6] 

Notice  Of  Stakeholder  Meetings  on  the 
Implementation  of  the  Interim 
Enhanced  Surface  Water  Treatment 
Rule  and  the  Stage  I  Disinfectants/ 
Disinfection  Byproducts  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  stakeholder 
meetings. 


SUMMARY:  The  hiterim  Enhanced 
Surface  Water  Treatment  Rule  (lESWTR) 
and  the  Stage  I  Disinfectants/ 
Disinfection  Byproducts  Rule  (Stage  I 
DBPR),  were  signed  by  the  EPA 
Administrator  on  November  30,  1998,  as 
the  first  of  a  series  of  rules  referred  to 
as  the  "Microbial-Disinfectants/ 
Disinfection  Byproducts  Rule  Cluster." 
These  two  new  rules  are  intended  to 
increase  control  of  microbial  pathogens 
while  simultaneously  broadening 
regulatory  coverage  for,  and  minimizing 
the  pubhc  health  risks  from, 
disinfectants  and  disinfection 
byproducts.  At  this  time,  the  EPA  would 
like  to  obtain  stakeholder  comments  on 
the  implementation  of  these  rules  and 
will  hold  two  public  meetings  to  solicit 
comments  and  suggestions  from  parties 
who  will  be  affected  by  or  are  otherwise 
interested  in  the  implementation  of  the 
lESWTR  and  the  Stage  I  DBPR.  To 
facilitate  participation  by  interested 
stakeholders,  meetings  will  be  held  in 
Denver,  Colorado,  on  January  13,  1999, 
and  in  Washington,  D.C.,  on  January  22, 
1999.  Conference  call-in  lines  will  be 
available  to  be  reserved  by  interested 
parties  who  are  unable  to  attend  in 
person.  The  meetings  will  begin  at  9:00 
am  local  time  with  an  hour  for  public 
comment  following  the  morning 
presentation  on  the  lESWTR.  A 
presentation  on  the  Stage  I  DBPR  will 
follow  the  lESWTR  public  comment 
period.  Another  public  comment  period 
will  begin  immediately  following  the 
Stage  I  DBPR  presentation  and  will 
close  when  all  public  comments  have 
been  received.  EPA  vnll  consider  the 
comments  and  views  expressed  at  the 
meetings  in  the  implementation  of  these 
rules.  EPA  encourages  the  full 
participation  of  all  stakeholders 
throughout  this  process. 
DATES:  The  stakeholder  meetings 
regarding  the  implementation  of  the 
lESWTR  and  the  Stage  I  DBPR  will  be 
held  as  follows: 

(1)  In  Denver.  Colorado,  on 
Wednesday.  January  13.  1999.  at  9:00 
am  MT  until  all  public  comments  have 
been  received. 
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(2)  In  Washington,  DC.  on  Friday, 
January  22,  1999,  at  9:00  am  ET  until  all 
public  comments  have  been  received. 
ADDRESSES:  The  January  13,  1999 
stakeholder  meeting  will  be  held  at  the 
Loews  Giorgio  Hotel  (1-800-243-1166 
or  303-782-9300),  4150  E  Mississippi 
Avenue,  Denver,  Colorado.  The  January 
22, 1999  stakeholder  meeting  will  be 
held  at  the  Renaissance  Washington 
Plaza  Hotel  (202-898-9000),  999  9th 
Street,  NW,  Washington,  DC. 
I     To  register  for  the  meeting,  please 
I  contact  the  EPA  Safe  Drinking  Water 
Hotline  at  1-800-426-4791,  or  Jennifer 
Melch  of  EPA's  Office  of  Ground  Water 
,  and  Drinking  Water  at  (202)  260-7035. 
Participants  registering  in  advance  will 
be  mailed  a  packet  of  materials  before 
the  meeting.  Interested  parties  who 
;  cannot  attend  the  meeting  in  person 
may  participate  via  conference  call  and 
should  register  with  the  Safe  Drinking 
Water  Hotline.  Conference  lines  are 
',  limited  and  will  be  allocated  on  the 
basis  of  first- reserved,  first-served. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
;  general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  l-800-42fr- 
1 4791.  For  information  on  activities 
related  to  the  lESWTR  and  the  Stage  I 
DBPR,  contact:  Jennifer  Melch,  U.S.  EPA 
St  (202)  260-7035  or  e-mail  at 
melch.jennifer@epamail.epa.gov. 
Cynthia  C.  Dougherty, 

pirector,  Office  of  Ground  Water  and  Drinking 
Water. 
(FR  Doc.  98-32988  Filed  12-10-98;  8:45  am] 

BILUNQ  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6201-5] 

1999  National  Resource  Conservation 
and  Recovery  Act  Program  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  invitation  to 
Plenary  Sessions  of  National  Meeting. 

SUMMARY:  Notice  is  hereby  given  of 
public  invitation  to  the  plenary  sessions 
of  the  forthcoming  regular  meeting  of 
the  National  Resource  Conservation  and 
Recovery  Act  (RCRA)  Program,  "RCRA 
99 — Partnerships  for  a  Cleaner 
Environment."  This  meeting  brings 
together  representatives  from  the  U.S. 
Environmental  Protection  Agency 
(EPA),  States  and  Tribes  involved  in  the 
RCRA  program.  It  promotes  new  EPA 
Headquarters  initiatives,  and  fosters 
discussion  and  education  concerning 
Regional  and  State  issues. 


DATES:  The  plenary  sessions  will  be 
held  in  Washington,  DC,  on  January  12, 
1999,  from  9:00  a.m.  until  noon  and  on 
January  14, 1999,  from  8:00  a.m.  to  9:30 
a.m. 

FOR  FURTHER  INFORPyiATION  CONTACT: 
Kevin  Donovan,  (703-308-8761),  or 
Timothy  Elder,  (703-308-6081),  Office 
of  Solid  Waste,  Mail  Code  5303W.  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington,  DC  20460. 
STATUS:  The  plenary  sessions  of  this 
meeting  will  be  open  to  the  public.  At 
the  plenary  sessions  Federal,  State,  and 
Tribal  Officials  will  discuss  current 
topics  related  to  the  RCRA  program  and 
latest  agency  initiatives.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
SUPPLEMENTARY  INFORMATION:  Pre- 
registration  is  required  to  attend  the 
plenary  sessions.  There  will  be  no 
registration  at  the  door  on  the  day  of  the 
sessions.  Seating  is  limited,  so  early  pre- 
registration  is  recommended.  EPA, 
State,  and  Tribal  representatives  who 
have  pre-registered  to  attend  the  1999 
National  RCRA  Program  Meeting  do  not 
need  to  register  for  the  plenary  sessions. 
To  pre-register,  contact  HAZMED  at, 
(301)  577-9700  ext.  245,  Hazmed,  10001 
Derekwood  Lane  Suite  115,  Lanham, 
MD  20706.  Information  on  the  location 
of  the  plenary  session  will  be  provided 
upon  pre-registration. 

E>ated:  December  1, 1998. 
Matthew  Hale, 

Acting  Director,  Office  of  Solid  Waste. 

IFR  Doc.  98-32992  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6195-5] 

Salt  River  Pima-Maricopa  Indian 
Community;  Final  Approval  of  an 
Alternative  Line^  System  Design  and 
Use  of  Alternative  Daily  Cover  Material 
for  the  Salt  River  Municipal  Solid 
Waste  Landfill 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  approves  two  requests  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  ("Community")  for 
approval  to  use  flexible  standards  at  the 
Salt  River  Municipal  Solid  Waste 
Landfill.  The  first  approval  allows  the 
Community  to  install  a  geosynthetic 
clay  liner  in  place  of  a  composite  liner. 
The  second  allows  the  Community  to 
use  a  tarp  system  as  cover  in  place  of 
earthen  material. 


Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
requires  EPA  to  establish  minimum 
federal  criteria  to  ensure  that  municipal 
SG4id  waste  landfills  are  designed  and 
operated  in  a  manner  that  protects 
human  health  and  the  environment. 
Generally,  these  criteria  are  technical 
standards  that  are  "self-implementing," 
meaning  that  the  criteria  are  in  effect  as 
soon  as  they  are  published.  For  many  of 
these  criteria,  the  regulations  also 
establish  a  flexible  performance-based 
standard  as  an  alternative  to  the  self- 
implementing  regulations.  Without 
EPA's  approval,  the  flexible  standards 
could  not  be  used  at  the  Salt  River 
Municipal  Solid  Waste  Landfill.  EPA's 
approvals  will  allow  the  Salt  River 
Municipal  Solid  Waste  Landfill  to 
install  a  geosynthetic  clay  liner  and  to 
use  a  tarp  system  as  cover  at  the 
Landfill.  This  approval  applies  solely  to 
the  Salt  River  Municipal  Solid  Waste 
Landfill  located  on  Salt  River  Pima- 
Maricopa  Indian  Reservation  in 
Arizona. 

•DATES:  Effective  December  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  US 
EPA  Region  9,  75  Hawthorne  Street.  San 
Francisco,  California  94105.  Attn:  Ms. 
Susanna  Trujillo,  Mail  Code  WST-7 
telephone  (415)  744-2099. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Background 

Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  42 
U.S.C.  6941-6949a.  governs  the  disposal 
of  nonhazardous  solid  waste  and  of 
small-quantity  hazardous  waste  not 
regulated  under  Subtitle  C  of  RCRA. 
Subtitle  D  prohibits  "open  dumping" 
and  EPA  established  criteria  for 
dbtermining  which  solid  waste  facilities 
should  be  classified  as  "municipal  solid 
waste  landfills"  and  which  as  'open 
dumps."  Pursuant  to  HSWA,  EPA  added 
revised  criteria  to  establish  minimum 
federal  standards  to  ensure  that 
municipal  solid  waste  landfills 
(MSWLF)  are  designed  and  operated  in 
a  manner  that  protects  human  health 
and  the  environment.  The  Federal 
revised  criteria  are  codified  at  40  CFR 
part  258.  RCRA  also  requires  states  to 
implement  permit  programs  to  ensure 
that  MSWLF  facilities  comply  with  the 
revised  criteria  (40  U.S.C.  6945(c)).  EPA 
determines  whether  each  state  has 
developed  an  adequate  solid  waste 
permitting  program  and  "approves" 
those  states.  In  states  that  do  not 
develop  an  adequate  program,  the 
regulations  set  forth  in  part  258  are  self- 
implementing  and  apply  to  owners  and 
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operators  of  MSWLF  units  without 
additional  EPA  approval  or  review  (40 
CFR  258.1). 

For  many  of  the  criteria,  part  258 
establishes  a  flexible  performance 
standard  as  an  alternative  to  the  self- 
implementing  regulation.  The  flexibility 
provided  in  the  MSWLF  criteria  allows 
for  the  consideration  of  site-specific 
conditions  in  designing  and  operating  a 
MSWLF  at  the  lowest  cost  possible 
while  ensuring  protection  of  human 
health  and  the  environment.  The 
flexible  standard  is  not  self- 
implementing,  and  use  of  the  alternative 
standard  is  generally  approved  by  the 
Director  of  an  approved  state.  Fart  258 
does  not  currently  provide  owners  and 
operators  of  MSWLF  units  located  in 
Indian  Country  with  a  mechanism  for 
obtaining  approval  of  the  flexible 
performance  standards. 

Indian  tribes  are  defined  as 
"municipalities"  under  RCRA  section 
1004(13).  42  U.S.C.  6903.  As  a 
"municipality,"  the  tribe  would  seek 
approval  of  design  flexibility  from  the 
appropriate  approved  state.  However, 
states  are  generally  precluded  from 
enforcing  their  civil  regulatory  programs 
in  Indian  Country  absent  an  explicit 
Congressional  authorization.  California 
V.  Cabazon  Band  of  Mission  Indians, 
480  US  202  (1987).  Including  tribes  as 
part  of  section  1004(13)  was  a 
definitional  expedient,  to  avoid  adding 
the  phrase  "and  Indian  tribes  or  tribal 
organizations  or  Alaska  Native  villages 
or  organizations"  wherever  the  term 
"municipality"  appeared.  By  this 
definition.  Congress  did  not  intend  to 
change  the  sovereign  status  of  tribes  for 
purposes  of  RCRA.  In  Backcountry 
Against  Dumps  v.  EPA.  100  F.3d  147, 
151  (D.C.  Cir.  1996),  the  District  of 
Columbia  Circuit  Court  determined  that 
the  inclusion  of  Indian  Tribes  as 
"municipalities"  "does  not  strip  the 
tribe  of  its  sovereign  authority  to  govern 
its  own  affairs  *  *  *  [the  tribe  has  the 
authority]  to  create  and  enforce  its  own 
solid  waste  management  plan."  RCRA 
does  not  grant  this  kind  of  regulatory 
authority  to  municipalities. 

Owners  and  operators  of  MSWLF 
units  in  Indian  Country  are  not  subject 
to  state  authority  and  cannot  obtain 
approval  6-om  the  state  for  the 
performance  standards  included  in  part 
258.  Yet,  the  Federal  revised  criteria  are 
silent  as  to  the  process  by  which 
MSWLF  units  in  Indian  Country  can 
apply  for  the  alternate  standards. 

This  site-specific  provision  allows  the 
Salt  River  Pima-Maricopa  Indian 
Community  ("Community"),  an  owner/ 
operator  of  an  MSWLF  in  Indian 
Country,  the  same  flexibility  as  owners 
and  operators  of  MSWLF  units  in 


approved  states.  EPA  derives  its 
authority  to  promulgate  this  document 
from  sections  4004,  4005,  and  4010  of 
RCRA,  42  U.S.C.  6944,  6945,  and  6949a. 
These  sections  provide  the  basis  on 
which  EPA  developed  the  criteria 
distinguishing  open  dumps  from 
landfills  and  the  revised  criteria  in  part 
258.  Nothing  in  these  provisions  limits 
EPA's  ability  to  issue  site-specific 
criteria.  In  this  instance,  where  the 
existing  part  258  regulations  do  not 
contain  a  process  for  approval  of  the 
flexible  performance  standards  for 
MSWLF  units  in  Indian  Country,  it  is 
appropriate  to  issue  a  site-specific 
provision  to  supplement  Part  258  and 
address  this  unique  situation.  The  US 
District  Court  in  the  District  of  South 
Dakota  reviewed  this  issue  directly  and 
upheld  EPA's  authority  to  issue  a  site- 
specific  provision  to  provide  design 
flexibility  under  subtitle  D  of  RCRA. 
[Yankton  Sioux  Tribe  v.  US  EPA).  950 
F.  Supp.  1471  (D.S.D.  1996).  The 
Yankton  court  determined  that  EPA 
appropriately  created  an  "alternative 
mechanism"  to  provide  flexibility  to  the 
relevant  MSWLF  in  Indian  Country.  The 
US  Court  of  Appeals  for  the  D.C.  Circuit 
also  supports  EPA's  authority  to  issue 
such  a  site-specific  provision  under 
RCRA  Subtitle  D.  (See  Backcountry 
Against  Dumps  v.  EPA,  100  F.3d  at  152 
(1996)).  For  a  description  of  the 
suggested  process  used  to  apply  for  and 
approve  flexibility  requests  in  Indian 
Country,  see  EPA  draft  guidance 
entitled  "Submitting  Site-Specific 
Rulemaking  Requests  for  40  CFR  part 
258." 

Prior  to  making  this  Final 
Determination,  EPA  provided 
opportunity  for  public  participation 
through  a  public  comment  period  and  a 
public  hearing.  A  document  was 
published  on  May  8,  1998,  (amended  on 
May  27, 1998)  describing  EPA's 
tentative  determination  to  approve  the 
two  flexibility  requests  and  announcing 
the  public  comment  period  and  public 
hearing.  Notice  was  also  published  in 
two  newspapers  of  general  circulation 
as  well  as  the  tribal  newspaper.  In 
addition,  EPA  sent  information  on  the 
tentative  determination  and  public 
participation  opportunities  directly  to 
interested  parties.  August  5,  1998.  was 
the  final  date  to  submit  public 
comments.  EPA  has  not  received  either 
MO'itten  or  verbal  comments  on  the 
Tentative  Determinations. 

B.  EPA's  Final  Determinations 

1.  Alternative  Liner  System  Design  (40 
CFR  258.40) 

The  Salt  River  Landfill  (Landfill)  is 
located  on  200  acres  of  property  east  of 


Phoenix,  Arizona.  It  is  operated  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  and  serves  as  a  sanitary 
landfill  for  the  tri-city  area  of  Mesa, 
Tempe,  and  Scottsdale,  Arizona. 
Landfill  operations  began  in  October 
1993,  and  are  expected  to  continue  until 
at  least  the  year  2003.  The  landfill 
currently  consists  of  three  lined  cells 
and  three  undeveloped  cells.  The  three 
operational  cells  are  lined  with  the 
composite  liner  prescribed  by  40  CFR 
258.40(b).  On  May  23, 1997,  the 
Community  submitted  an  application  to 
the  EPA  requesting  approval  to  use  a 
geosynthetic  clay  liner  (GCL)  in  place  of 
a  composite  liner  for  the  undeveloped 
cells  of  the  Landfill. 

The  regulations  at  40  CFR  258.40(b) 
require  that  the  composite  liner  have  the 
following  components:  (1)  A  two-foot 
thick  soil  layer  with  a  maximum 
permeability  of  1  x  10"  7  cm/sec;  (2)  a 
geomembrane  layer  with  a  minimum 
thickness  of  60-mil  if  constructed  out  of 
high  density  polyethylene,  or  30-mil  for 
other  materials;  and  (3)  ensure 
protection  of  ground  water. 

The  federal  revised  criteria  do  not 
specifically  include  a  procedure  for 
EPA's  tentative  determination. 
However,  EPA  relied  on  the 
requirements  set  forth  in  §  258.40  as  a 
guideline  for  analyzing  the 
Community's  application. 

Generally,  §§  258.40(a)(1),  (c),  and  (d) 
require  the  following: 

•  The  alternative  liner  design  ensures 
that  constituent  concentrations  of  the 
chemicals  listed  in  Table  1  of  the 
criteria  will  not  be  exceeded  in  the 
uppermost  aquifer  at  the  relevant  point 
of  compliance;  and 

•  The  alternative  liner  design 
addresses  the  hydrogeologic 
characteristics  of  the  landfill  site, 
climate,  volume,  and  physical  and 
chemical  characteristics  of  the  leachate. 
and  models  potential  contaminant 
migration. 

"rhe  reinforced  GCL  to  be  used  at  the 
Landfill  consists  of  a  layer  of  pure 
sodium  bentonite  fixed  between  two 
layers  of  geotextiles.  The  GCL  is  used  to 
replace  the  two-foot  thick  soil  layer 
required  by  40  CFR  258.40(b)  and  forms 
a  composite  liner  using  a  geomembrane. 
A  geomembrane  is  a  polymeric  material 
that  cannot  be  penetrated  by  liquid  as 
long  as  it  maintains  its  integrity.The 
bentonite  used  in  the  GCL  is  an 
extremely  absorbent,  granular  clay 
formed  from  volcanic  ash.  It  rapidly 
hydrates  when  exposed  to  Uquid,  such 
as  water  or  leachate.  As  the  bentonite 
hydrates,  it  swells,  providing  a  strong 
barrier  layer.  Hydration  of  the  bentonite 
is  critical.  Laboratory  tests  demonstrate 
that  dry,  unconfined  bentonite 's 
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permeability  is  only  approximately  1  x 
10 ~  6  cm/sec.  When  saturated,  the 
bermeability  of  the  GCL  used  at  the 
Landfill  is  less  than  5  x  10-9.  The  GCL 
approved  for  the  Landfill  is  therefore 
less  permeable  than  the  prescriptive 
liner,  provided  that  the  bentonite  is  well 
^ydrated  when  it  is  installed.  While  the 
GCL  is  thinner  than  a  compacted  soil 
iiner  at  this  level  of  permeability,  the 
pltemative  liner  design  ensures  that  the 
performance  standards  are  met.  In 
addition  to  its  low  permeability,  the 
GCL  has  many  advantages  over  the 
composite  liner.  The  GCL  is  rolled  out 
like  carpet  and  is  quick  and  easy  to 
install.  It  is  cost  effective,  particularly  in 
areas  where  clay  is  not  available. 
Because  bentonite  swells  readily  when 
hydrated,  it  can  repair  itself  if  rips  or 
poles  occur.  It  is  also  more  resistant  to 
cracking  than  compacted  clay.  The  GCL 
is  thin,  yet  strong.  It  allows  the  Landfill 
lo  maximize  its  capacity  while 
continuing  to  protect  ground  water,  but 
can  also  absorb  a  large  amount  of  stress 
without  losing  structural  integrity. 

The  Salt  River  Pima-Maricopa  Indian 
Community  submitted  site-specific 

Semonstration  to  the  US  EPA  Solid 
/aste  Program,  showing  that  its 
ialtemative  liner  design  proposal  meets 
the  environmental  performance  criteria 
set  forth  in  40  CFR  part  258.  40.  EPA 
staff  reviewed  the  Community's  site- 
ispecific  demonstration  to  determine  if 
the  proposed  alternative  design  meets 
khe  environmental  performance 
requirements  and  does  not  allow  for 
degredation  of  the  groundwater.  EPA's 
(review  determined  that  concentration 
Values  for  parameters  listed  in  Table  1 
pf  40  CFR  258.40(a)(1)  will  not  be 
exceeded  in  the  uppermost  aquifer. 

EPA's  review  also  determined  that 
groundwater  models  used  in  the 
evaluation  were  appropriate  and 
appropriately  used  and  that  results  of 
the  computer  modelling  presented  in 
the  evaluation  likely  provide  a 
reasonable  worst  case  estimate  of  the 
concentration  of  chemicals  in  the 
groundwater. 

EPA  approves  use  of  the  GCL  at  the 
Landfill.  Based  on  the  information 
Submitted  by  the  Community  and  as 
discussed  above,  EPA  determined  that 
the  alternative  liner  meets  or  exceeds 
the  performance  standards  set  forth  in 
§258.40(a)(l),  (c),  and(d). 

2.  Alternative  Daily  Cover  Material  (40 
CFR  258.21) 

The  federal  revised  criteria  requires 
that  MSWLF  units  must  use  six  inches 
bf  earthen  material  to  cover  disposed 
solid  waste  each  day.  Section  258.21(b) 
provides  flexibility  by  allowing  use  of 
Alternative  materials  and  an  alternative 


thickness  if  control  of  disease  carrying 
insects  and  animals,  fires,  odours, 
blowing  litter,  and  scavenging  is 
provided  without  presenting  a  threat  to 
human  health  and  the  environment. 

On  June  2, 1997,  the  Community 
submitted  an  application  to  the  EPA 
requesting  approval  to  use  any 
alternative  daily  cover  material  that 
Arizona  has  approved  for  that  state. 
These  materials  consist  of  tarps,  foams, 
chipped  green  waste,  drinking  water 
treatment  residues,  and  chipped  tires. 
The  Community  subsequently  restricted 
their  current  application  to  the  use  of 
tarps  as  an  alternative  daily  cover 
material. 

The  federal  revised  criteria  does  not 
specifically  include  a  procedure  for 
EPA's  tentative  determination. 
However,  EPA  relied  on  the 
requirements  set  forth  in  §  258.21  as  a 
guideline  for  analyzing  the 
Community's  application.  The 
Community  proposes  to  use  the 
Tarpomatic  tarping  operation, 
consisting  of  a  polypropylene  tarp 
rolled  over  the  landfill  material  at  the 
end  of  each  business  day  and  retrieved 
at  the  beginning  of  the  next  business 
day.  The  Tarpomatic  is  a  polypropylene 
tarp  that  is  automatically  deployed  and 
retrieved  by  machine.  It  is  fast,  easy, 
and  eliminates  direct  employee  contact 
with  waste.  Field  tests  and  industry 
usage  show  that  tarps  meet  the 
requirements  of  §  258.21.  In  addition, 
use  of  the  tarping  system  rather  than 
earthen  material  extends  the  life  of  the 
landfill,  reduces  labor  in  covering  the 
waste,  and  saves  landfill  space. 
However,  tarps  cannot  be  used  during 
wind  storms  as  the  winds  will  pick  up 
the  tarp  and  the  landfill  will  not  remain 
covered. 

EPA  approves  use  of  a  tarp  at  the 
Landfill.  Based  on  the  information 
submitted  by  the  Community  and  as 
discussed  above,  the  proposed 
alternative  daily  cover  meets  or  exceeds 
the  performance  standards  set  forth  in 
§  258.21(b). 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002,  4004,  4005,  and 
4010  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912,  6944.  6945,  and 
6949a.  The  Regional  Administrator  is  making 
this  decision  in  accordance  with  EPA 
Delegations  Manual  No.  8—47  (October  8, 
1993). 

EPA  approves  the  applications  by  the 
Salt  River  Pima-Maricopa  Indian 
Community  to  use  an  alternative  liner 
system  design  and  an  alternative  daily 
cover  material  for  the  Salt  River 
Municipal  Solid  Waste  Landfill. 


Dated:  November  20,  1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  9. 
[FR  Doc.  98-32579  Filed  12-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

\P^-^44;  FRL  6043-3] 

Notice  of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-844,  must  be 
received  on  or  before  January  11,  1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
insf)ection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Mbnday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 
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ProcJuct  Manager 


Daniel  Kenny  

Cynthia  Giles-Parker 


Office  location/telephone  number 


Rm.  227,  CM  #2,  703-305-7546;  e-mail:  kenny.daniel@epamail.epa.gov. 

Rm.  247,  CM  #2,  703-305-7740;  e-mail:  giles-parker.cynthia@epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy.,  Ar- 
lington, VA 

Do. 


SUPPt-EMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  conmiodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  PF-844 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  PF-844  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  November  25,  1998. 

lames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  with  minor,  non- 
substantive editorial  changes.  The 
petition  summary  announces  the 
availability  of  a  description  of  the 
analjrtical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

1.  Industry  Task  Force  II 

PP  4E3060 

EPA  has  received  a  pesticide  petition 
(PP)  4E3060  from  Industry  Task  Force  II, 
on  2,4-D  Research  Data,  McKenna  & 
Cuneo,  1900  K  St.,  NW.,  Washington, 
DC  20006-1108,  proposing  pursuant  to 
section  408(d)  of  the  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
extending  for  3  years,  until  December 
31,  2001,  the  existing  time-limited 
tolerance  for  residues  of  2,4- 
dichlorophenoxyacetic  acid  {2,4-D)  in  or 
on  the  raw  agricultural  commodity 
soybeans  at  0.02  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
nature  of  the  residue  in  plants  is 
adequately  understood.  Acceptable 
wheat,  lemon,  and  potato  metabolism 
studies  have  been  submitted.  The  nature 
of  the  residue  in  animals  is  adequately 
understood  based  upon  acceptable 
ruminant  and  poultry  metabolism 
studies  submitted. 

2.  Analytical  method.  The  residue 
field  tests  on  soybeans  used  as  gas 


chromatography  (GC)  method  with 
electron  capture  detection  (ECD),  EN- 
CAS  Method  ENC-2/93.  This  GC/ECD 
method  is  adequate  for  determining 
residues  in  or  on  soybeans  with  a  limit 
of  quantitation  (LOQ)  of  0.01  ppm. 

3.  Magnitude  of  residues.  In  27  tests 
on  soybeans  conducted  in  Arkansas, 
Illinois,  Louisiana,  Missouri,  and 
Teimessee,  residues  of  2,4-D  were  non- 
detectable  (<  0.01  ppm)  in/on  all 
samples  of  forage  and  seeds  from 
soybeans  treated  with  a  preplant 
application  of  2,4-D  (acid,  ester,  or 
amine)  at  0.5,  1.25,  and  2.75  lb  active 
ingredient  per  acre  at  Ix,  2.5x,  and  5.5x 
rates.  Residues  of  2,4-D  were  also  non- 
detectable  (<  0.01  ppm)  in/on  21  of  27 
hay  samples  from  the  same  tests.  Hay 
samples  with  detectable  residues  of 
0.01-0.04  ppm  only  came  from  2.5x  and 
5.5x  appUcations  of  the  2,4-D  2- 
ethylhexyl  ester  (2-EHE).  Since  the  label 
restriction  against  feeding/grazing, 
soybean  forage  and  hay  is  not  proposed 
for  deletion  at  this  time,  no  tolerances 
are  necessary  for  these  feed  items.  Since 
data  from  the  5.5x  application 
demonstrate  that  2,4-D  residues  on 
soybean  seeds  are  non-detectable  or 
(<0.05  ppm),  a  soybean  processing  study 
is  not  required.  Based  on  the  residue 
data  for  seeds  from  soybeans,  a 
tolerance  of  0.02  ppm  in  or  on  the  raw 
agricultural  commodity  soybeans  is 
more  appropriate  than  the  current  time- 
limited  tolerance  of  0.1  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  oral  LD50  of  2,4- 
D  acid  is  699  milligram/kilogram  (mg/ 
kg)  in  the  rat.  The  dermal  LD50  in  the 
rabbit  is  >  2,000  mg/kg.  The  acute 
inhalation  LC50  in  the  rat  is  >  1.8  mg/ 
liter.  A  primary  eye  irritation  study  in 
the  rabbit  showed  severe  irritation.  A 
dermal  irritation  study  in  the  rabbit 
showed  moderate  irritation.  A  dermal 
sensitization  study  in  the  guinea  pig 
showed  no  skin  sensitization.  An  acute 
neurotoxicity  study  in  the  rat  produced 
a  no  observed  adverse  effect  (NOAEL)  of 
227  mg/kg  for  systemic  toxicity  and  a 
neurobehavioral  NOAEL  of  67  mg/kg 
with  a  lowest  observed  effect  level 
(LOEL)of227mg/kg. 

2.  Genotoxicity.  Mutagenicity  studies 
including  gene  mutation,  chromosomal 
aberrations,  and  direct  DNA  damage 
tests  were  negative  for  mutagenic 
effects. 


Federal  Register/Vol.  63,  No.  238/Friday,  December  11,  1998/Notices 


68457 


1  the  raw 
;ans  is 
rrent  time- 


3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  was  conducted  in  rats  with 
NOAELs  for  parental  and 
developmental  toxicity  of  5  mg/kg/day. 
The  LC3eLs  for  this  study  are  established 
at  20  mg/kg/day  based  on  reductions  in 
body  weight  gain  in  Fo  and  F2b  pups, 
and  reduction  in  pup  weight  at  birth 
and  during  lactation.  A  teratology  study 
in  rabbits  given  gavage  doses  at  0, 10, 
30,  and  90  mg/kg  on  days  6  through  18 
of  gestation  was  negative  for 

,  developmental  toxicity  at  all  doses 
tested.  A  teratology  study  in  rats  given 
gavage  doses  at  0,  8,  25,  and  75  mg/kg 

I  on  days  6  through  15  of  gestation  was 
negative  for  developmental  toxicity  at 
all  doses  tested.  A  NOAEL  for 
fetotoxicity  was  established  at  25  mg/ 

i  kg/day  based  on  delayed  ossification  at 

'  the  75  mg/kg  dose  level.  The  effects  on 
pups  occurred  in  the  presence  of 
parental  toxicity. 

4.  Subchronic  toxicity.  A  subchronic 
dietary  study  was  conducted  with  mice 
fed  diets  containing  0, 1, 15, 100,  and 
300  mg/kg/day  vdth  a  NOAEL  of  15  mg/ 
kg/day.  The  LOEL  was  established  at 
100  mg/kg/day  based  on  decreased 
glucose  and  thyroxine  levels,  increases 
in  absolute  and  relative  kidney  weights, 
and  histopathological  lesions  in  the 
liver  and  kidneys.  A  90-day  dietary 
study  in  rats  fed  diets  containing  0, 1, 
15, 100,  or  300  mg/kg/day  resulted  in  a 
NOAEL  of  15  mg/kg/day  and  an  LOEL 
of  100  mg/kg/day.  The  LOEL  was  based 
on  decreases  in  body  weight  and  food 
consumption,  alteration  in  clinical 
pathology,  changes  in  organ  weights, 
and  histopathological  lesions  in  the 
kidney,  liver,  and  adrenal  glands  of  both 
sexes  of  rats.  A  90-day  feeding  study 
was  conducted  in  dogs  fed  diets 
containing  0,  0.3,  1,  3,  and  10  mg/kg/ 
day  with  a  NOAEL  of  1  mg/kg/day.  The 
LOEL  was  established  at  3  mg/kg/day 
based  on  histopathological  changes  in 
the  kidneys  of  male  dogs. 

5.  Chronic  toxicity.  A  1-year  dietary 
study  was  conducted  in  the  dog  using 
doses  of  0, 1,  5,  and  7.5  mg/kg/day.  The 
NOAEL  was  1  mg/kg/day  and  the  LOEL 
was  5  mg/kg/day  based  on  clinical 
chemistry  changes  and 
histopathological  lesions  in  the  liver 
and  kidney.  A  2-year  feeding/ 
carcinogenicity  study  was  conducted  in 
mice  fed  diets  containing  0, 1, 15,  and 
45  mg/kg/day  with  a  NOAEL  of  1  mg/ 
kg/day.  The  systemic  LOEL  was 
established  at  15  mg/kg/day  based  on 
increased  kidney  and  adrenal  weights 
and  homogeneity  of  renal  tubular 
epithelium  due  to  cytoplasmic  vacuoles. 
No  carcinogenic  effects  were  observed 
imder  the  conditions  of  the  study  at  any 
dosage  level  tested.  A  second  2-year 


oncogenicity  study  was  conducted  in 
mice  fed  diets  containing  0,  5,  62.5,  and 
125  mg/kg/day  (males)  and  0,  5, 150, 
and  300  mg/kg/day  (females).  No 
treatment-related  oncogenicity  was 
observed.  A  2-year  feeding/ 
carcinogenicity  study  was  conducted  in 
rats  fed  diets  containing  0, 1, 15,  and  45 
mg/kg/day  with  a  NOAEL  of  1  mg/  kg/ 
day.  Although  there  appeared  to  be  a 
slight  treatment-related  incidence  of 
benign  brain  tumors  (astrocytomas)  in 
male  rats  fed  diets  containing  45  mg/kg/ 
day,  two  different  statistical  evaluations 
found  no  strong  statistical  evidence  of 
carcinogenicity  in  male  rats.  There  were 
no  carcinogenic  effects  observed  in 
female  rats.  A  second  2-year  feeding/ 
carcinogenicity  study  was  conducted  in 
rats  fed  diets  containing  0,  5,  75,  and 
150  mg/kg/day.  The  NOAEL  was  5  mg/ 
kg/day  and  the  LOEL  was  75  mg/kg/day 
based  on  decreased  body  weight,  body 
weight  gain  and  food  consumption; 
clinical  chemistry  changes;  organ 
weight  changes  and  histopathological 
lesions.  No  treatment-related 
carcinogenic  effects  or  increased 
incidences  of  astrocytomas  were 
observed. 

6.  Animal  metabolism.  The 
metabolism  of  phenyl  ring  labeled  '*C- 
2,4-D  was  studied  in  the  rat  following  a 
single  intravenous  or  oral  dose  of 
approximately  1  mg/kg/day.  At  48  hours 
after  treatment,  recovery  of  radioactivity 
in  urine  was  in  excess  of  98%.  Parent 
2,4-D  was  the  major  metabolite  (72.9% 
to  90.5%)  foimd  in  the  urine. 

7.  Metabolite  toxicology.  Because  2,4- 
D  is  rapidly  excreted  without  significant 
metabolism,  the  toxicology  data  on  the 
parent  compound  adequately  represents 
metabolite  toxicology. 

8.  Endocrine  disruption.  Although 
tests  explicitly  designed  to  evaluate  the 
potential  endocrine  effects  of  2,4-D  have 
not  been  conducted,  a  large  and  diverse 
battery  of  toxicology  studies  is  available 
including  acute,  subchronic,  chronic, 
reproductive  and  developmental 
toxicity  tests.  The  results  of  these 
studies  do  not  provide  a  pattern  of 
effects  suggestive  of  endocrine 
modulated  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Residues  are 
below  the  limit  of  quantification  (LOQ 
=  0.01  ppm)  in  soybeans.  Tolerances 
have  been  estabUsbed  (40  CFR  180.142) 
for  residues  of  2,4-D  as  the  acid  or 
various  of  its  salts  and  esters,  in  or  on 

a  variety  of  raw  agricultiual 
commodities.  In  addition,  there  are  also 
tolerances  for  2,4-D  for  meat,  milk,  and 
eggs. 

2.  Drinking  water.  2,4-D  is  soluble  in 
water.  The  average  field  half-life  is  10 


days.  The  chemical  is  potentially 
mobile,  but  rapid  degradation  in  soil 
and  removal  by  plant  uptake  minimizes 
leaching.  A  maximum  contaminant 
level  (MCL)  of  0.07  mg/liter  has  been 
established.  In  addition,  the  following 
Health  Advisories  have  been 
established:  for  a  10-kg  child,  a  range  of 
1  mg/liter  firom  1-day  exposure  to  0.1 
mg/bter  for  longer-term  exposure  up  to 
7  years;  for  a  70  kg  adult,  a  range  of  0.4 
m^liter  for  longer-term  exposure  to  0.07 
mg/Uter  for  lifetime  exposure. 

*3.  Non-dietary  exposure.  2,4-D  is 
currently  registered  for  use  on  the 
following  residential  non-food  sites: 
ornamental  turf,  lawns,  and  grasses,  golf 
course  turf,  recreational  areas,  and 
several  other  indoor  and  outdoor  uses. 
2,4-D  is  a  commonly-used  pesticide  in 
non-agricultural  settings.  No  data  exist 
upon  which  to  base  calculation  of  non- 
dietary  exposure  of  2,4-D  for  purposes 
of  inclusion  in  an  aggregate  risk 
assessment.  However,  there  are  several 
characteristics  of  2,4-D  which  suggest 
the  chemical  presents  a  low  risk  from 
non-dietary,  non-occupational  exposure, 
particularly  the  chemical's  high  acute 
toxicity  NOAEL,  the  short  half  life  in 
soil,  low  dermal  penetration,  and  high 
acute  dietary  MOE.  Further,  EPA  has 
concluded  that  for  the  purposes  of 
short-  and  intermediate-term  risk,  the 
inhalation  route  was  of  no  health 
concern. 

Dt  Cumulative  Effects 

There  are  no  available  data  to 
determine  whether  2,4-D  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk 'approach  based  on  a  common 
mechanism  of  toxicity,  2,4-D  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  For  chronic 
dietary  exposure,  EPA  has  established 
the  RfD  for  2,4-D  at  0.01  mg/kg/day. 
This  RfD  is  based  on  a  1-year  oral 
tcfldcity  study  in  dogs  with  a  NOAEL  of 
1  mg/kg/day  and  an  uncertainty  factor 
of  100.  In  the  most  recent  final  rule 
establishing  tolerances  for  2,4-D  (time- 
ligiited  tolerance  in  wild  rice  associated 
with  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
FIFRA  (62  FR  46900;  September  5, 
1997),  EPA  calculated  aggregate  risks  for 
the  existing  uses  of  2,4-D  at  that  time 
(including  soybeans  and  all  other 
existing  uses).  Since  those  uses  have  not 
changed  in  the  interim,  it  is  appropriate 
to  utilize  the  same  calculations  to 


68458 


Federal  Register / Vol.  63.  No.  238 /Friday.  December  11,  1998 / Notices 


support  removal  of  the  expiration  date 
for  tolerances  in  or  on  soybeans.  Using 
anticipated  residue  contributions  for 
existing  uses  and  the  high-end  residue 
value  of  57.1  mg/liter  in  drinking  water, 
the  aggregate  exposure  to  2,4-D  from 
food  and  water  utilizes  47%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

For  acute  dietary  exposure,  the 
NOAEL  of  67  mg/kg/day  from  the  rat 
acute  neurotoxicity  study  should  be 
used  for  risk  assessment.  As 
neurotoxicity  is  the  effect  of  concern, 
the  acute  dietary  risk  assessment  should 
evaluate  acute  dietary  risk  to  all 
population  subgroups.  Again,  relying 
upon  the  EPA  calculations  underlying 
the  most  recent  final  rule  establishing 
tolerances  for  2,4-D  cited  above,  which 
included  soybeans  and  all  other  existing 
uses,  EPA  calculated  acute  aggregate 
risk  taking  into  account  MOEs  from  food 
and  MOEs  from  water.  For  the  U.S. 
population,  the  MOE  for  food  is  223.  the 
MOE  for  water  is  42,000,  and  together 
the  aggregate  MOE  is  222.  This  figure 
does  not  exceed  EPA's  level  of  concern 
for  acute  dietary  exposure. 

Regarding  dietary  cancer  risk 
assessment,  EPA's  Cancer  Peer  Review 
Committee  has  classified  2,4-D  as  a 
Group  D  chemical  "not  classifiable  as  to 
human  carcinogenicity"  on  the  basis 
that,  "the  evidence  is  inadequate  and 
cannot  be  interpreted  as  showing  either 
the  presence  or  absence  of  a 
carcinogenic  effect." 

2.  Infants  and  children.  The  database 
on  2,4-D  relative  to  pre-and  post-natal 
toxicity  is  complete  with  respect  to 
current  data  requirements.  Since  the 
developmental  NOAELs  for  rats  and 
rabbits  are  25-fold  greater  and  90-fold 
greater,  respectively,  than  the  RfD 
NOAEL  of  1  mg/kg/day  in  the  1-year 
oral  toxicity  study  in  dogs,  an  additional 
uncertainty  factor  to  protect  infants  and 
children  is  not  warranted. 

Using  conservative  EPA  calculations 
underlying  the  most  recent  final  rule 
establishing  tolerances  for  2,4-D  cited 
above,  which  included  soybeans  and  all 
other  existing  uses,  aggregate  acute 
MOEs  for  exposure  to  2,4-D  from  food 
and  water  are  111  for  infants  less  than 
1  year  old,  147  for  children  1-6  years 
old,  and  556  for  females  13  and  older. 

Also  using  these  same  conservative 
assumptions  to  estimate  chronic  risk  to 
aggregate  chronic  exposure  to  2,4-D 
from  food  and  water,  87%  of  the  RfD  is 
utilized  for  nursing  infants,  115%  for 
non-nursing  infants,  114%  for  children 


1-6  years  old,  and  100%  for  children  7- 
12  years  old. 

Further  refinement  using  additional 
anticipated  residue  values  in  crops  and 
percent  crop-treated  information,  and 
well  water  monitoring  data  would  result 
in  lower  chronic  dietary  (food)  and 
chronic  dietary  (water)  exposure 
estimates,  thus  reducing  the  aggregate 
risk  estimate. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  use  of  2.4-D  on  soybeans. 
FAO  review  in  September  1998  has 
preliminarily  proposed  an  MRL  of  0.01 
mg/kg  for  soybeans.  (Dan  Kenny) 

2.  Zeneca  Ag  Products 

PP  8F4995 

EPA  has  received  a  pesticide  petition 
(PP  8F4995)  from  Zeneca  Ag  Products, 
1800  Concord  Pike,  P.O.  Box  15458, 
Wilmington,  DE  19850-5458,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  permanent  tolerances  for 
residues  of  azoxystrobin  (methyl  (£1-2- 
(2-(6-(2-cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate)  and 
the  Z  isomer  of  azoxystrobin  (methyl 
(Z)-2-(2-(6-(2-cyanophenoxy)pyrimidin- 
4-yloxy)phenyl)-3-methoxyacrylate)  in 
or  on  the  raw  agricultural  commodities 
bananas  at  2.0  parts  per  million  (ppm), 
canola  at  1.0  ppm,  potatoes  at  0.03  ppm, 
stone  fruit  at  1.5  ppm,  and  wheat 
aspirated  grain  fractions  at  15.0  ppm. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  azoxystrobin  as  well  as  the  nature  of 
the  residues  is  adequately  understood 
for  purposes  of  the  tolerances.  Plant 
metabolism  has  been  evaluated  in  three 
diverse  crops,  grapes,  wheat  and 
peanuts,  which  should  serve  to  define 
the  similar  metabolism  of  azoxystrobin 
in  a  wide  range  of  crops.  Parent 
azoxystrobin  is  the  major  component 
found  in  crops.  Azoxystrobin  does  not 
accumulate  in  crop  seeds  or  fruits. 
Metabolism  of  azoxystrobin  in  plants  is 
complex,  with  more  than  15  metabofites 
identified.  These  metabolites  are  present 
at  low  levels,  typically  much  less  than 


5%  of  the  total  recoverable  residue 
(TRR). 

2.  Analytical  method.  An  adequate 
analytical  method,  gas  chromatography 
with  nitrogen-phosphorus  detection 
(GC-NPD)  or  in  mobile  phase  by  high 
performance  liquid  chromatography 
with  ultra-violet  detection  (HPLC-UV), 
is  available  for  enforcement  purposes 
with  a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
The  Analytical  Chemistry  Section  of  the 
EPA  concluded  that  the  method(s)  are 
adequate  for  enforcement.  Analytical 
methods  are  also  available  for  analyzing 
meat,  milk,  poultry  and  eggs  which  also 
underwent  successful  independent 
laboratory  validations. 

3.  Magnitude  of  residues.  Six  banana 
trials  were  carried  out  in  Central 
America  (Mexico  -  2,  Guatemala  -  2,  and 
Costa  Rica  -  2)  during  1998  in  typical 
commercial  banana  growing  areas  in 
each  designated  country.  Maximum 
residues  of  1.15  ppm  in  whole  bananas 
resulted  from  post-harvest  treatments. 
Residue  trials  on  canola  were  conducted 
in  Canada  and  the  United  States  in  1996 
and  1997  in  12  locations.  Maximum 
residues  of  0.8  ppm  in  canola  resulted 
from  multiple  foliar  applications.  No 
concentration  of  residues  was  observed 
in  processing  the  canola  to  oil.  Sixteen 
potato  trials  were  carried  out  in  the 
United  States  in  1997.  Maximum  resides 
of  0.03  ppm  in  potatoes  resulted  from 
multiple  foliar  applications.  No 
concentration  of  residues  was  observed 
on  processing  of  the  potatoes.  Over  27 
trials  were  carried  out  on  stone  fruits 
(cherries,  peaches  and  plums)  in  1997. 
Maximimi  residues  of  1.5  ppm  on 
peaches  resulted  from  multiple  foliar 
applications.  No  concentration  of 
residues  were  observed  in  processing  of 
plums  to  prunes. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral 
toxicity  study  in  rats  of  technical 
azoxystrobin  resulted  in  an  UDso  of 
>5,000  milligrams/kilogram  (mg/kg) 
(limit  test)  for  both  males  and  females. 
The  acute  dermal  toxicity  study  in  rats 
of  technical  azoxystrobin  resulted  in  an 
LDjo  of  >2,000  mg/kg  (limit  dose).  The 
acute  inhalation  study  of  technical 
azoxystrobin  in  rats  resulted  in  an  LCjo 
of  0.962  milligrams/liter  in  males  and 
0.698  milligrams/liter  in  females.  In  an 
acute  oral  neurotoxicity  study  in  rats 
dosed  once  by  gavage  with  0,  200,  600, 
or  2,000  mg/kg  azoxystrobin,  the 
systemic  toxicity  no  observed  adverse 
effect  level  (NOAEL)  was  <200  mg/kg 
and  the  systemic  toxicity  NOAEL  was 
200  mg/kg,  based  on  the  occurrence  of 
transient  diarrhea  in  both  sexes.  There 
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was  no  indication  of  neurotoxicity  at  the 
doses  tested. 

2.  Genotoxicity.  Azoxystrobin  was 
negative  for  mutagenicity  in  the 
salmonella/mammalian  activation  gene 
mutation  assay,  the  mouse 
micronucleus  test,  and  the  unscheduled 
DNA  synthesis  in  rat  hepatocytes/ 
mammalian  cells  (in  vivo/in  vitro 
procedure)  study.  In  the  forward 
mutation  study  using  L5178  mouse 
lymphoma  cells  in  culture,  azoxystrobin 
tested  positive  for  forward  gene 
mutation  at  the  TK  locus.  In  the  in  vitro 
human  lymphocytes  cytogenetics  assay 
of  azoxystrobin,  there  was  evidence  of  a 
concentration  related  induction  of 
chromosomal  aberrations  over 
background  in  the  presence  of  moderate 
to  severe  cytotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  In  a  prenatal  development 
study  in  rats  gavaged  with  azoxystrobin 
at  dose  levels  of  0,  25, 100,  or  300  mg/ 
kg/day  during  days  7-16  of  gestation, 
lethality  at  the  highest  dose  caused  the 
discontinuation  of  dosing  at  that  level. 
The  developmental  NOAEL  was  greater 
than  or  equal  to  100  mg/kg/day  and  the 
developmental  lowest  observed  adverse 
effect  level  (LOAEL)  was  >100  mg/kg/ 
day  because  no  significant  adverse 
developmental  effects  were  observed.  In 
this  same  study,  the  maternal  NOAEL 
was  not  established;  the  maternal 
LOAEL  was  25  mg/kg/day,  based  on 
increased  salivation. 

In  a  prenatal  developmental  study  in 
rabbits  gavaged  with  0,  50, 150,  or  500 
mg/kg/day  during  days  8-20  of 
gestation,  the  developmental  NOAEL 
was  500  mg/kg/day  and  the 
developmental  LOAEL  was  >500  mg/kg/ 
day  because  no  treatment-related 
adverse  effects  on  development  were 
seen.  The  maternal  NOAEL  was  150  mg/ 
kg/day  and  the  maternal  LOAEL  was 
500  mg/kg/day,  based  on  decreased 
body  weight  gain. 

In  a  2-generation  reproduction  study, 
rats  were  fed  0,  60,  300,  or  1,500  ppm 
of  azoxystrobin.  The  reproductive 
NOAEL  was  32.2  mg/kg/day.  The 
reproductive  LOAEL  was  165.4  mg/kg/ 
day;  reproductive  toxicity  was 
demonstrated  as  treatment-related 
reductions  in  adjusted  pup  body 
weights  as  observed  in  the  F|,  and  F2 
pups  dosed  at  1,500  ppm  (165.4  mg/kg/ 
day). 

4.  Subchronic  toxicity.  In  a  90-day  rat 
feeding  study  the  NOAEL  was  20.4  mg/ 
kg/day  for  males  and  females.  The 
LOAEL  was  211.0  mg/kg/day  based  on 
decreased  weight  gain  in  both  sexes, 
clinical  observations  of  distended 
abdomens  and  reduced  body  size,  and 
clinical  pathology  findings  attributable 
to  reduced  nutritional  status. 


In  a  subchronic  toxicity  study  in 
which  azoxystrobin  was  administered  to 
dogs  by  capsule  for  92  or  93  days,  the 
NOAEL  for  both  males  and  females  was 
50  mg/kg/day.  The  LOAEL  was  250  mg/ 
kg/day,  based  on  treatment-related 
clinical  observations  and  clinical 
chemistry  alterations  at  this  dose. 

In  a  21-day  repeated-dose  dermal  rat 
study  using  azoxystrobin,  the  NOAEL 
for  both  males  and  females  was  greater 
than  or  equal  to  1,000  mg/kg/day  (the 
highest  dosing  regimen);  a  LOAEL  was 
therefore  not  determined. 

5.  Chronic  toxicity.  In  a  2-year 
feeding  study  in  rats  fed  diets 
containing  0,  60,  300,  and  750/1,500 
ppm  (males/females),  the  systemic 
toxicity  NOAEL  was  18.2  mg/kg/day  for 
males  and  22.3  mg/kg/day  for  females. 
The  systemic  toxicity  LOAEL  for  males 
was  34  mg/kg/day,  based  on  reduced 
body  weights,  food  consumption,  and 
food  efficiency;  and  bile  duct  lesions. 
The  systemic  toxicity  LOAEL  for 
females  was  117.1  mg/kg/day,  based  on 
reduced  body  weights.  There  was  no 
evidence  of  carcinogenic  activity  in  this 
study. 

In  a  1-year  feeding  study  in  dogs  to 
which  azoxystrobin  was  fed  by  capsule 
at  doses  of  0,  3,  25,  or  200  mg/kg/day, 
the  NOAEL  for  both  males  and  females 
was  25  mg/kg/day  and  the  LOAEL  was 
200  mg/kg/day  for  both  sexes,  based  on 
clinical  observations,  clinical  chemistry 
changes,  and  liver  weight  increases  that 
were  observed  in  both  sexes. 

In  a  2-year  carcinogenicity  feeding 
study  in  mice  using  dosing 
concentrations  of  0,  50,  300,  or  2,000   . 
ppm,  the  systemic  toxicity  NOAEL  was 
37.5  mg/kg/day  for  both  males  and 
females.  The  systemic  toxicity  LOAEL 
was  272.4  mg/kg/day  for  both  sexes, 
based  on  reduced  body  weights  in  both 
at  this  dose.  There  was  no  evidence  of 
carcinogenicity  at  the  dose  levels  tested. 

According  to  the  new  proposed 
guidelines  for  Carcinogen  Risk 
Assessment  (April,  1996),  the 
appropriate  descriptor  for  human 
carcinogenic  potential  of  azoxystrobin  is 
therefore  "Not  Likely."  The  appropriate 
subdescriptor  is  "has  been  evaluated  in 
at  least  two  well  conducted  studies  in 
two  appropriate  species  without 
demonstrating  carcinogenic  effects." 

6.  Animal  metabolism.  In  this  study, 
azoxystrobin,  unlabeled  or  vrith  a 
pyrimidinyl,  phenylacrylate,  or 
cyanophenyl  label,  was  administered  to 
rats  by  gavage  as  a  single  or  14— day 
repeated  doses.  Less  than  0.5%  of  the 
administered  dose  was  detected  in  the 
tissues  and  carcass  up  to  7-days  post- 
dosing  and  most  of  it  was  in  excretion- 
related  organs.  There  was  no  evidence 
of  potential  for  bioaccumulation.  The 


primary  route  of  excretion  was  via  the 
feces,  though  9  to  18%  was  detected  in 
the  urine  of  the  various  dose  groups. 
Absorbed  azoxystrobin  appeared  to  be 
extensively  metabolized.  A  metabolic 
pathway  was  pwroposed  showing 
hydrolysis  and  subsequent  glucuronide 
conjugation  as  the  major 
biotransformation  process. 

J.  Endocrine  disruption.  EPA  is 
required  to  develop  a  screening  program 
to.determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occurring  estrogen,  or  such 
other  endocrine  effect."  The  Agency  is 
ciprently  working  with  interested 
stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry,  and  research 
scientists,  to  develop  a  screening  and 
testing  program  and  a  priority  setting 
scheme  to  implement  this  program. 
Congress  has  allowed  3-years  from  the 
passage  of  the  Food  Quality  Protection 
Act  (FQPA)  (until  August  3,  1999)  to 
implement  this  program.  When  this 
program  is  implemented,  EPA  may 
require  further  testing  of  azoxystrobin 
and  end-use  product  formulations  for 
endocrine  disrupter  effects.  There  are 
currently  no  data  or  information 
suggesting  azoxystrobin  has  any 
endocrine  effects. 

C.  Aggregate  Exposure 

1.  Food.  Permanent  tolerances  have 
been  established  (40  CFR  180.507(a))  for 
the  combined  residues  of  azoxystrobin 
and  its  Z  isomer,  in  or  on  a  variety  of 
raw  agricultural  commodities  at  levels 
ranging  finm  0.01  ppm  on  pecans  to  1.0 
ppm  on  grapes.  In  addition,  time- 
limited  tolerances  have  been  established 
(40  CFR  180.507(b))  at  levels  ranging 
from  0.006  ppm  in  milk  to  20  ppm  in 
rice  hulls.  The  following  risk 
assessments  have  been  conducted  to 
assess  dietary  exposure  and  risks  from 
azoxystrobin  as  follows: 

i.  Acute  exposure  and  risk.  The 
Agency  has  concluded  that  there  is  no 
toxicoiogical  end-point  of  concern  from 
tlfe  review  of  available  data  for  this 
scenario.  Therefore  an  acute  dietary  risk 
assessment  is  not  necessary. 

ii.  Chronic  exposure  ana  risk.  In 
conducting  this  chronic  dietary  risk 
assessment  Zeneca  has  made  the  a 
conservative  assumption  that  100%  of 
all  commodities  having  azoxystrobin 
tolerances  or  propMjsed  tolerances  will 
contain  azoxystrobin  residues  at  the 
le^el  of  the  tolerance.  This  assumption 
is  termed  the  Theoretical  Maximum 
Residue  Concentration  (TMRC). 
Zeneca 's  chronic  dietary  exposure 
analysis  was  performed  (for  combined 
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years  1989  -  1992  of  the  U.  S.  Food  Consumption  Survey)  using  the 

Department  of  Agriculture's  Nationwide     Novigen  DEEM89N  Software. 


Population  Sub-Group 

U.S.  population  (48  States) 

All  infants  {<1  year) 

Nursing  infants  (<1  year  old)  

Non-nursing  infants  (<1  year  old)  

Children  (1-6  years  old)  , 

Children  (7-12  years  old)  

Hispanics 

Non-Hispanics  Others 

U.S.  Population  (summer  season) 

Northeast  region 

Western 

Pacific 

Females  (13-19,  non-pregnant  or  nursing)  ... 
Females  (13+/nursing)  


TMRC  (mg/kg/day) 


0.0027 
0.0087 
0.0025 
0.0113 
0.0065 
0.0036 
0.0036 
0.0047 
0.0032 
0.0031 
0.0030 
0.0033 
0.0020 
0.0031 


%RfD 


1.8 

5.8 

1.7 

7.6 

4.3 

2.4 

2.4 

3.1- 

2.1 

2.0 

2.0 

22 

1.3 

2.0 


The  subgroups  listed  above  are  those 
for  infants  and  children,  females  13-19 
not  pregnant  or  nursing  and  other 
subgroups  for  which  the  percentage  of 
the  Reference  Dose  (RfD)  occupied  is 
greater  than  that  occupied  by  the  U.S. 
population  (48  States). 

2.  Drinking  water.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  azoxystrobin  in 


drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established. 

i.  Acute  exposure  and  risk.  An 
assessment  is  not  appropriate  since  no 
toxicological  end-point  of  concern  was- 
identified  by  the  Agency  for  this 
scenario  during  review  of  the  available 
data. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 


estimated,  chronic  drinking  water  levels 
of  concern  (DWLOC)  for  azoxystrobin 
were  calculated  and  summarized  in  the 
following  table.  EPA  has  estimated  that 
the  highest  estimated  environmental 
concentration  (EEC)  of  azoxystrobin  in 
surface  water  is  from  the  application  of 
azoxystrobin  on  grapes  (39jig/L)  and  is 
substantially  lower  than  the  DWLCKl's 
calculated. 


Sut)-group 


U.S.  Population 

Females  (13+  not  pregnant  or  nursing) 
Non-nursing  infants  (<1  year  old)  


RfD  (mo/kg/ 


0.18 
0.18 
0.18 


TMRC 

(Food)  (mg/ 

kg/day) 


0.0027 
0.0020 
0.0113 


Max  Water 

Exposure 

(mg/kg/day) 


0.177 
0.178 
0.169 


DWLOC 

(ng/L) 


6195 
5300 
1690 


iii.  Non-dietary  exposure.  The  Agency 
evaluated  the  existing  toxicological 
database  for  azoxystrobin  and  assessed 
appropriate  toxicological  end-points 
and  dose  levels  of  concern  that  should 
be  assessed  for  risk  assessment 
purposes.  Dermal  absorption  data 
indicate  that  absorption  is  less  than  or 
equal  to  4%.  No  appropriate  end-points 
were  identified  for  acute  dietary  or  short 
term,  intermediate  term,  and  chronic 
term  (noncancer)  dermal  and  inhalation 
occupational  exposure.  Therefore,  risk 
assessments  are  not  required  for  these 
exposure  scenarios.  Azoxystrobin  is 
currently  registered  for  use  on 
residential  non-food  sites,  only  on  turf. 

D.  Cumulative  Effects 

Azoxystrobin  is  related  to  the 
naturally  occurring  strobilurins.  One 
other  strobilurin-type  pesticide  has 
recently  been  registered  with  the  EPA. 
Zeneca  has  concluded  that  further 
consideration  of  a  common  mechanism 


of  toxicity  is  not  appropriate  at  this  time 
since  there  are  no  data  to  establish 
whether  a  common  mechanism  exists 
with  any  other  substance. 

E.  Safety  Determination 

1.  Acute  risk.  This  safety 
determination  is  not  applicable  since  no 
toxicological  end-point  of  concern  was 
identified  for  this  scenario  during 
Agency  review  of  the  available  data. 

2.  Chronic  risk.  The  RfD  for 
azoxystrobin  is  0.18  mg/kg/day,  based 
on  the  NOAEL  of  18.2  mg/kg/day  from 
the  rat  chronic  toxicity/carcinogenicity 
feeding  study  in  which  decreased  body 
weight  and  bile  duct  lesions  were 
observed  in  male  rats  at  the  LOAEL  of 
34  mg/kg/day.  This  NOAEL  was  divided 
by  an  uncertainty  factor  of  100,  to  allow 
for  interspecies  sensitivity  and 
intraspecies  variability. 

The  chronic  dietary  exposure  analysis 
showed  that  exposure  from  the 
proposed  new  tolerances  in  or  on 


bananas,  canola,  potatoes,  stone  fruit, 
and  wheat  aspirated  grain  fractions  for 
non-nursing  infants  (the  subgroup  with 
the  highest  exposure)  would  be  7.6%  of 
the  RfD.  The  exposure  for  the  general 
U.S.  population  would  be  1.8%  of  the 
RfD. 

3.  Short-  and  intermediate-term  risk. 
This  risk  assessment  has  not  previously 
been  performed  since  no  dermal  or 
systemic  effects  were  seen  in  the 
repeated  dose  dermal  study  at  the  limit 
dose.  Also,  the  only  indoor  or  outdoor 
residential  exposure  use  currently 
registered  for  azoxystrobin  is  residential 
turf. 

F.  Additional  Safety  Factor  for  Infants 
and  Children 

Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
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completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  NOAEL  in  the 
animal  study  appropriate  to  the 
particular  risk  assessment.  This 
hundredfold  uncertainty  (safety)  factor/ 
MOE  is  designed  to  accoimt  for 
combined  inter-  and  intra-species 
variabiUty.  EPA  beUeves  that  reliable 
data  support  using  the  standard 
hundredfold  margin/ factor  but  not  the 
additional  tenfold  margin/factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoiuid  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor. 

The  Agency  ad  hoc  FQPA  Safety 
Factor  Committee  removed  the 
additional  lOx  safety  factor  to  account 
for  sensitivity  of  infants  and  children. 

Zeneca  has  considered  the  potential 
aggregate  exposure  from  food,  water  and 
non-occupational  exposure  routes  and 
concludes  that  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  RfD  £uid 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  the  aggregate  exposure  to 
azoxystrobin  residues. 

i  G.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
azoxystrobin.  (Cynthia  Giles-Parker) 

[FR  Doc.  98-32884  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  6SaO-«0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6200-2] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Partial  Settlement, 
Leavenwortti  Auto  Parts  Site, 
Leavenworth,  Kansas 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement 
with  the  following  parties,  and  request 
for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 


Environmental  Response,  Compensation 
and  LiabiUty  Act  ("CERCLA").  notice  is 
hereby  given  of  a  proposed  Superfund 
administrative  cost  recovery  settlement 
between  EPA  and  Jack  and  Bess  Sokolov 
and  Leavenworth  Auto  Parts  and 
Supply  Co.,  Inc.  The  proposed 
settlement,  pursuant  to  CERCLA  section 
122(h),  would  recover  a  portion  of  the 
federal  government's  past  response  costs 
at  the  Leavenworth  Auto  Parts  Site,  777 
Cherokee  St.,  Leavenworth,  Kansas.  Mr. 
and  Mrs.  Sokolov  would  pay  to  the 
Hazardous  Substance  Superfund 
$100,000  plus  65%  of  gross  revenues 
from  any  sale  or  rental  of  the  property. 
Leavenworth  Auto  Parts  and  Supply 
Co.,  Inc.  would  pay  $5,000.  The 
settlement  provides  a  covenant  not  to 
sue  to  the  settling  parties. 

The  Agency  will  receive  written 
comments  relating  to  the  settlement 
xmtil  January  11,  1999.  The  agency  will 
consider  all  comments  received  during 
this  period,  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  U.S.  EPA 
Region  VII  office  at  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Venessa  Cobbs,  Regional 
Hearing  Clerk.  EPA  Region  VII,  726 
Minnesota  Avenue.  Kansas  Qty,  Kansas 
66101.  telephone  number  (913)  551- 
7630.  Conunents  should  reference  the 
"Leavenworth  Auto  Parts  Site  Ability- 
to-Pay  Settlement"  and  EPA  Docket  No. 
VII-95-F-0029  and  should  be  addressed 
to  Ms.  Cobbs  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Kahn.  Assistant  Regional 
Counsel,  EPA  Region  VII.  Office  of 
Regional  Counsel,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101, 
telephone  number  (913)  551-7252. 

Dated:  December  2,  1998. 
William  Rice, 

Acting  Regional  Administrator,  Region  VII. 
[FR  Doc.  98-32893  Filed  12-10-98;  8:45  am] 
BILUNG  CODE  SS60-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U»S.C.  3507). 

Title:  Emergency  Management 
Institute  Resident  Course  Evaluation 
Form. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0237. 

Abstract:  Students  attending  the 
Emergency  Management  Institute 
residential  program  courses  at  FEMA's 
National  Emergency  Training  Center 
win  be  asked  to  complete  a  course 
evaluation  form.  EMI  stafi  will  use  the 
information  and  management  to  identify 
problems  with  course  materials, 
evaluate  the  quality  of  the  course 
deUvery,  facilities,  and  instructors.  The 
data  received  will  enable  them  to 
recommend  changes  in  course  materials, 
student  selection  criteria,  training 
experience  and  classroom  environment. 

Affected  Public:  State.  Local  or  Tribal 
Government,  Individuals  or 
Households,  and  Federal  Government. 

Number  of  Respondents:  4,000. 

Estimated  Time  per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  667. 

Frequency  of  Response:  The  form  is 
completed  at  the  end  of  each  course. 

COMMENTS:  Interested  persons  are 
invited  to  submit  vmtten  comments  on 
the  proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  on  or  before  January  11.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson. 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW,  Room  316. 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  number 
(202)  64&-3524  or  email 
nftiriel.anderson@fema.gov. 

Dated:  December  8,  1998. 
Reginald  Trupllo, 
Director,  Program  Services  Division, 
OperatioiK  Support  Directorate. 
[FR  Doc.  98-32971  Filed  12-10-98;  8:45  am) 
BNJJNQ  COM  •nt-OI-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1258-0R] 

Kansas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1258-DR),  dated 
November  5, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  November  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5, 1998: 

Johnson,  Leavenworth.  Marion,  and 
Wyandotte  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  CCFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants,  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directom  te. 

(FR  Doc.  98-32975  Filed  12-10-98;  8:45  am) 
BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1258-DR] 

Kansas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-1258-DR),  dated 
November  5,  1998,  and  related 
determinations. 


EFFECTIVE  DATE:  December  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTAF^Y  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  5, 1998: 

Chase,  Coffey,  Franklin,  Harvey,  Lyon,  and 
Marion  Counties  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  CCFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-32976  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1247-OR] 

Commonwealth  of  Puerto  Rico; 
Amendment  No.  4  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  NoUce. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  (FEMA- 
1247-DR),  dated  September  24,  1998, 
and  related  determinations. 
EFFECTIVE  DATE:  November  20, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  20,  1998,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
imder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.). 


in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  Puerto 
Rico,  resulting  from  Hurricane  Georges  on 
September  20, 1998,  through  and  including 
October  27, 1998,  is  of  sufficient  severity  and 
magnitude  that  special  conditions  are 
warranted  regarding  the  cost  sharing 
arrangements  concerning  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act")  for  the  Public  Assistance  program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs.  This  90  percent  reimbursement 
applies  to  all  eligible  Public  Assistance  costs. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
Individual  and  Family  Grant  and  Hazard 
Mitigation  programs.  These  funds  will 
continue  to  be  reimbursed  at  75  percent  of 
total  eligible  costs. 

Please  notify  the  Governor  of  the 
Commonwealth  of  Puerto  Rico  and  the 
Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Witt, 
Director. 
[FR  Doc.  98-32972  Filed  12-10-98;  8:45  am] 


BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1247-DR] 

Puerto  Rico;  Amendment  No.  5  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico,  (FEMA- 
1247-DR),  dated  September  24,  1998, 
and  related  determinations. 

EFFECTIVE  DATE:  November  20, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  November  20,  1998,  the  President 
amended  his  initial  declaration  letter  to 
reflect  the  incident  period  for  this 
disaster  as  September  20, 1998,  through 
and  including  October  27,  1998. 


(Catalog  of  Fe( 
83.516,  Disast 
Dennis  H.  Kw 
Deputy  Associ 
Recovery  Dit» 
[FR  Doc.  98-3 
BILUNG  codec: 


FEDERAL  E 
MANAGEME 


SUMMARY:  Tl 
of  a  major  di 
(FEMA-125; 
1998,  and  re 
EFFECTIVE  Df 


San  Patricic 
(already  desig 
(The  followin; 
Assistance  Nl 
fior  reporting  i 
Community  D 
Brown  Fund  I 
Counseling;  8 
Program;  83.5 
Assistance  (D' 
Assistance;  83 
Grant  (IFG)  Pi 
Assistance  Gr 
Program;  83.5 
Program.) 
Lacy  E.  Suitei 
Executive  Ass 
Recovery  Dire 
[FT?  Doc.  98-3 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 

Recovery  Directora  te. 

[FR  Doc.  98-32973  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1257-OR] 

Texas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
{FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  December  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
EHrectorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  6i  Texas, 
is  hereby  amended  to  include  following 
area  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  21, 1998: 

San  Patricio  County  for  Public  Assistance 
(already  designated  Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
£ar  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directora  te. 

IFR  Doc.  98-32974  Filed  12-10-98;  8:45  am) 
BILUNG  CODE  671S-02-P 


FEDERAL  MARITIME  COMMISSION 

I 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 


DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  ah  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  217-011624-002 
Title:  Lykes/MLL  Space  Charter 

Agreement 
Parties: 
Mexican  Line  Limited  ("MLL") 
Lykes  Lines  Limited,  LLC  ("Lykes") 
Synopsis:  The  proposed  amendment 
would  add  United  States  North 
Atlantic  ports  to  the  geographic  scope 
of  the  Agreement  and  outline  the 
amoimt  of  space  Lykes  will  make 
available  to  MLL  under  the 
Agreement.  The  amendment  would 
also  permit  MLL  to  make  available  to 
Lykes  space  MLL  has  access  to  in 
other  space  chartering  agreements 
under  which  MLL  serves  North 
Atlantic  ports. 

Agreement  No.:  224-201006-001 
Title:  Ceres  Gulf,  Inc./Port  of  New 

Orleans  Lease 
Parties: 

Ceres  Gulf,  Inc. 

The  Board  of  Commissioners  of  the 
Port  of  New  Orleans 
Synopsis:  The  proposed  amendment 

revises  the  leased  premises  under  the 

basic  lease  and  the  schedule  of  rental 

rates  applied  to  the  number  of  loaded 

containers  moved  through  the  leased 

premises. 
Agreement  No.:  224-201065 
Title:  New  Orleans  Marine  Contractors, 

Inc./Port  of  New  Orleans  Lease 
Parties: 

New  Orleans  Marine  Contractors,  Inc. 

The  Board  of  Commissioners  of  the 
Port  of  New  Orleans 
Synopsis:  Under  the  proposed 

agreement,  the  port  will  lease  certain 

premises  to  the  lessee  for  an  initial 

period  of  three  years. 
Agreement  No.:  224-201066 
Title:  Maritrend,  Inc./Port  of  New 

Orleans  Lease 
Parties: 

Maritrend,  Inc. 

The  Board  of  Commissioners  of  the 
Port  of  New  Orleans 
Synopsis:  Under  the  proposed 

agreement,  the  port  will  lease  certain 

premises  to  the  lessee  for  an  initial 

period  of  one  year. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  8, 1998. 
Joseph  C  Polking, 
Secretary. 
{FR  Doc.  98-32984  Filed  12-10-98;  8:45  am] 

BILLMQ  COOE  eTaO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1 718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  oeean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 
LICENSE  NUMBER:  2264 
NAME:  EUzabeth  Ann  Lumpkin  and 

Jimmy  Franklin  Lumpkin,  Partners, 

d/b/a  J.F.  Lumpkin,  CHB 
ADDRESS:  190  Lime  Quarry  Road,  Suite 

110,  Madison,  AL  35758 
DATE  REVOKED:  October  22.  1998 
REASON:  Failed  to  maintain  a  valid 

surety  bond 
LICENSE  NUMBER:  1877 
NAME:  John  F.  Mahoney  d/b/a 

Mahoney  Export  Services 
ADDRESS:  400  Valley  Drive,  Brisbane, 

CA  94005 
DATE  REVOICED:  October  30.  1998 
REASON:  Failed  to  maintain  a  valid 

surety  bond 
LICENSE  NUMBER:  4017 
NAME:  William  J.  Siemens,  III 
ADDRESS:  2209  Tilden  Way, 

Bakersfield,  CA  93309 
DATE  REVOKED:  October  29,  1998 
REASON:  Surrendered  license 

voluntarily 
Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  98-32909  Filed  12-10-98;  8:45  am] 
BIUJIGCOOE  •73IM>1-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  teceive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
World  Shipping  America  Inc.,  333 
Sylvan  Avenue.  Suite  209.  Englewood 
Cliffs,  NJ  07632,  Officers:  Kun  Zhang, 
President,  Joseph  Chin  Aleong,  Vice 
President. 
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Drake  International,  Inc.,  1590  Phoenix 
Blvd.,  Suite  260,  College  Park,  GA 
30349-5462.  Officer:  Augustine  E. 
Clarke,  III,  President. 

Dated:  December  8, 1998. 
Joseph  C  Polking, 
Secretary. 

(FR  Doc.  98-32985  Filed  12-10-98;  8:45  am) 
BIUMQ  CODE  a730-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  16, 1998. 
PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda: 

1.  Proposed  1999  Federal  Reserve 
Bank  budgets. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Infonnation  Office,  and  copies 
may  be  ordered  for  S6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Infonnation  Office.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  December  9, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

[FR  Doc.  98-33031  Filed  12-2-98;  12:30  pm] 
BiLUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday,  December  16, 1998, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  &t)m  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annbuncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federaireserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  9, 1998. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  98-33032  Filed  12-9-98;  12:30  pm] 

BILUNQ  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-4002-GNq 
RIN  0938-AJ15 

Medicare  Program;  Criteria  and 
Standards  for  Evaluating  Intermediary 
and  Carrier  Performance:  Millennium 
Compliance 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  General  notice  with  comment 
period. 

SUMMARY:  This  notice  revises  the  criteria 
and  standards  to  be  used  for  evaluating 
the  performance  of  fiscal  intermediaries 
and  carriers  in  the  administration  of  the 
Medicare  program.  This  revision 
establishes  a  performeuice  standard 
requiring  these  contractors  to  meet 
requirements  for  millennium 
compliance.  We  require  contractors  to 
certify  that  they  have  made  all  necessary 
system(s)  changes  and  have  tested  those 
systems  in  accordance  with  HCFA 
guidelines. 

DATES:  Effective  date:  This  notice  is 
effective  December  11, 1998. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below. 


no  later  than  5  p.m.  on  February  9, 

1999. 

ADDRESSES:  Mail  written  comments  (1 

original  and  3  copies)  to  the  following 

address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Himian 
Services,  Attention:  HCFA— 4002- 
GNC,  P.O.  Box  31850,  Baltimore,  MD 
21207-8850 
If  you  prefer,  you  may  deliver  your 

written  comments  (1  original  and  3 

copies)  to  one  of  the  following 

addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  or 
Room  C5-09-26,  7500  Security  Blvd, 
Baltimore,  MD  21244-1850. 
Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA4002GNC@hcfa.gov.  E- 
mail  comments  must  include  the  full 
name,  postal  address,  and  affiliation  (if 
applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-4002-GNC-N.  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (Phone:  202-690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Lathroum,  (410)  786-7409;  Rich 
Morrison,  (410)  786-7142. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1816  of  the  Social  Security 
Act  (the  Act)  authorizes  us  to  enter  into 
agreements  with  fiscal  intermediaries  to 
determine  whether  medical  services  are 
covered  under  Medicare  and  determine 
correct  payment  amoimts.  The 
intermediaries  then  make  payments  to 
the  health  care  providers  on  behalf  of 
the  beneficieiries.  Section  1816(f)  of  the 
Act  requires  us  to  develop  criteria, 
standards,  and  procedures  to  evaluate 
an  intermediary's  performance  of  its 
functions  under  its  agreement. 

Section  1842  of  the  Act  authorizes  us 
to  enter  into  contracts  with  carriers  for 
the  payment  of  Part  B  claims  for 
Medicare-covered  services.  Under 
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section  1842(b)(2)  of  the  Act,  we  are 
required  to  develop  criteria,  standards, 
and  procedures  to  evaluate  a  carrier's 
performance  of  its  functions  under  its 
contract.  We  refer  to  these  fiscal 
intermediaries  and  carriers  as  Medicare 
"contractors". 

On  September  7,  1994,  we  published 
in  the  Federal  Register  (59  FR  46258) 
the  criteria  and  standards  to  be  used  to 
evaluate  the  performance  of  our 
contractors  under  their  agreements  or 
contracts  with  us. 

The  criteria  and  standards  we 
published  help  us  determine  if  a 
contractor's  performance  measures  up  to 
the  expectations  that  we  have  for  the 
activities  being  evaluated  to  ensure  that 
our  beneficiaries  and  providers  are 
being  properly  served.  We  annoimced 
that  we  would  use  the  results  of  the 
performance  evaluations  in  our  contract 
management  activities,  which  might 
result  in  the  initiation  of  administrative 
actions.  These  actions  could  include 
entering  into,  renewing/extending,  or 
terminating  contracts  or  contract 
amendments  with  our  contractors.  We 
also  announced  that  we  would  consider 
revising  the  criteria  and  standards  if 
changes  were  required  as  a  result  of 
administrative  mandate  or  congressional 
action.  If  changes  are  necessary,  we  are 
required  to  issue  a  Federal  Register 
notice  before  implementing  a  change. 

II.  Provisions  of  This  Notice 

With  the  approach  of  the  year  2000, 
we  have  been  focusing  on  our  readiness 
to  move  into  the  next  century  and  taking 
all  appropriate  steps  to  ensure  that 
Medicare  claims  are  processed  without 
interruption.  Millenniimi  compliance  of 
all  claims  processing  and  related 
systems  is  our  highest  priority.  We 
believe  it  is  appropriate  to  add  a 
requirement  to  our  contracts  and 
agreements  with  our  Medicare 
contractors  to  ensure  that  all  Medicare 
contractors  are  making  the  commitment 
and  taking  necessary  action  to  meet  our 
requirements  in  that  regard.  In  addition, 
we  are  requiring  each  contractor  to 
certify,  under  the  normal  penalties  that 
apply  to  false  certifications,  that  it  has 
made  all  necessary  systems  changes  and 
has  tested  its  systems  in  accordance 
with  the  guidelines  we  have  established. 
The  normal  penalties  for  false 
certification  include  criminal  and/or 
civil  prosecution  as  well  as  appropriate 
administrative  action,  not  limited  to 
suspension  of  the  contractor  from  the 
Medicare  program,  as  well  as  the 
termination  or  nonrenewal  of  a  contract 
or  agreement. 

Listed  below  are  the  revisions  to  the 
"Administrative  Activities"  criterion 
and  section  VII.  "Action  Based  on 


Performance  Evaluations"  to 
incorporate  the  addition  of  the 
certification  requirements  for  the 
contractors'  systems  changes. 

Under  the  "Administrative  Activities" 
criterion  in  sections  IV  and  V  for  fiscal 
intermediaries  and  carriers, 
respectively,  the  following  introductory 
paragraph  is  added: 

"A  contractor  must  efficiently  and 
effectively  manage  its  operations  to 
ensure  constant  improvement  in  the 
way  it  does  business.  Proper  systems 
security,  ADP  maintenance,  and  disaster 
recovery  plans  must  be  in  place.  It  must 
also  ensure  that  all  necessary  actions 
and  system  changes  have  been  made 
and  tested  so  that  it  is  meeting 
established  milestones  along  the  critical 
path  of  HCFA's  requirements  for 
inillennium  compliance."  Year  2000 
compliant  means  information 
technology  that  accurately  processes 
date  and  time  data  (including,  but  not 
limited  to,  calculating,  comparing,  and 
sequencing)  from,  into,  and  between  the 
nineteenth,  twentieth,  and  twenty-first 
centuries,  and  the  years  1999  and  2000 
and  leap  year  calculations.  Furthermore, 
Year  2000  compliant  information 
technology,  when  used  in  combination 
with  other  information  technology,  must 
accurately  process  date  and  time  data  if 
the  other  information  technology 
properly  exchanges  date  and  time  data 
with  it.  (adapted  from:  FAR  39.002 
Definitions] 

The  remaining  section  of  the  criterion 
is  unchanged,  except  for  the  reference  to 
implementation  reviews  of  "Task 
management  plans".  This  reference 
should  be  to  implementation  reviews  of 
"Change  management  plans"  to  conform 
with  our  recent  implementation  of  the 
"Change  management  system"  for 
issuing  instructions  to  our  contractors. 

We  are  also  adding  the  following 
requirement  to  section  VII.  "Action 
Based  on  Performance  Evaluations" 
after  the  existing  requirements: 

"A  contractor  must  certify  that  it  has 
made  all  necessary  systems  changes  and 
has  tested  its  systems  in  accordance 
with  the  guidelines  HCFA  has 
established." 

Authority:  Section  1816(0  and  1842(b)(2) 
of  the  Social  Security  Act  (42  U.S.C.  1395h 
and  1395u). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  24.  1998. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  98-32977  Filed  12-10-98;  8:45  air.) 
BILUNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C.  The 
purj)ose  of  this  meeting  is  to  write  the 
Armual  Report  to  the  President  and  to 
plan  the  1999  meeting  agenda. 
Premature  disclosure  of  the  specific 
details  of  these  discussions  and 
recommendations  would  be  likely  to 
significantly  frustrate  the  subsequent 
implementation  of  proposed 
recommendations  made  by  the  Panel. 

Name  of  Committee:  President's  Cancer 
Panel. 

Doie:  December  7,  1998. 

r/me;  11:00  am  to  5:00  pm 

Agenda:  Preparation  of  the  1998  Annual 
Report  to  the  President  and  1999  panel 
meeting  agenda  planning. 

pyoce;  NOVA  Research  Company,  4600 
East-Wect  Highway.  Suite  700,  Bethesda.  MD 
20892. 

Contact  Person:  Maureen  O.  Wilson,  PhD, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  4A48, 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93,399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  4,  1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32934  Filed  12-10-98;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
A — Cancer  Centers. 

Date:  December  3-4, 1998. 

Time:  7:30  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Palladian^West,  Chevy  Chase,  MD  20815. 

Contact  Person:  David  E.  Maslow.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard— EPN  643A,  Bethesda.  MD  20892- 
7405,  301/496-2330. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  4,  1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-32936  Filed  12-10-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  December  17-18, 1998. 

Time:  8:00  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington.  VA 
22202. 

Contact  Person:  Norman  Chang,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
room  5E03,  Bethesda,  MD  20892,  (301)  496- 
1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  December  4, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-32937  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  December  7, 1998. 

Time:  11:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld,  PhD, 
DDS,  Scientific  Review  Administrator,  Center 
of  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116. 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  review  and  funding 
cycle. 

Name  of  Committee:  Ceater  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15, 1998. 

Time:  1:00  pm  to  2:45  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  David  Monsees.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
0684. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle.  . 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15, 1998. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anthony  C.  Chung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4138, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1213. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15, 1998. 

Time:  4:00  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Garrett  V.  Keefer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  national  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4190, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15, 1998. 

Time:  12:00  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Federal  Register / Vol.  63.  No.  238/Friday.  December  11,  1998/Notices 


68467 


led  less  than  15 

to  the  timing 

V  and  funding 


led  less  than  15 
to  the  timing 
view  and 


for  Scientific 


Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Ronald  Dubois,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4156, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1722. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
litnitations  imposed  by  the  review  and 
funding  cycle. 

tJame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15, 1998. 

Time:  12:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mike  Radtke,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1728. 

'This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl- 
BDCN-1  (06). 

Date:  December  16,  1998. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  Tc  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Joe  Marwah,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5188. 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Rleview  Special  Emphasis  Panel. 

Date:  December  16, 1998. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20B92,  (Telephone  Conference  Call). 

Contact  Person:  Ronald  Dubois,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Rerview  Special  Emphasis  Panel. 

Date:  December  16, 1998. 

Time:  10:00  a.m.  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator, 


Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720. 

This  notice  is  being  published  less  than  13 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  16, 1998. 

Time:  11:00  am  to  1:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Confocf  Person;  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  16,  1998. 

Time:  3:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1016,  ev sinnettnih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  4,  1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-32935  Filed  12-10-98;  8:45  am] 
BILUNG  CX}OE  414(MI1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-39] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410:  telephone  (202)  708-1226:  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  hn*- 
at  l-«0(>-927-7588 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  .\ct  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
revi«wed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.C.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 


68468 


Federal  Register /Vol.  63,  No.  238 /Friday.  December  11,  1998  /  Notices 


applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding  particular 
properties  identified  in  this  Notice  [i.e., 
acreage,  floor  plan,  existing  sanitary 
facilities,  exact  street  address),  providers 
should  contact  the  appropriate  landholding 
agencies  at  the  following  addresses: 
ENERGY:  Ms.  Marsha  Penhaker,  Department 
of  Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20.  Room  6G-058, 
Washington,  DC  20585;  (202)  586-0426: 
GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property  Disposal, 
tSth  and  F  Streets,  NW,  Washington,  DC 
20405;  (202)  501-2059;  NAVY:  Mr.  Charles 
C.  Cocks,  Department  of  the  Navy,  Director, 
Real  Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington  Navy 
Yard,  1322  Patterson  Ave.,  SE,  Suite  1000. 
Washington,  DC  20374-5065;  (202)  685- 
9200;  (These  are  not  toll-free  numbers). 

Dated:  December  4, 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  12/11/98 

Suitable/Available  Properties 

Buildings  (by  State) 

Maryland 

Waldorf  Housing 
Country  Lane  and  Spruce  Street 
Waldorf  Co:  Charles,  MD 
landholding  Agency:  GSA 


Property  Number:  549840012 

Status:  Excess 

Comment:  12  unit  townhouse  complex  =  5 
two  bedroom,  1  bath;  5  three  bedroom,  1 
bath;  2  three  bedroom,  2  twth;  need  rehab 

GSA  Number:  4-N-MD-0546. 

Rhode  Island 

Facility  700 

Naval  Station 

Newport,  RI  02841- 

Landholding  Agency:  Navy 

Property  Number:  779840029 

Status:  Unutilized 

Comment:  6230  sq.  ft.,  most  recent  use — 

wastewater  treatment  plant,  off-site  use 

only. 

Facility  994 

Naval  Station 

Newport,  Rl  02841- 

Landholding  Agency:  Navy 

Property  Number:  779840030 

Status:  Unutilized 

Comment:  960  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Facility  449 
Naval  Station 
Newport,  RI  02841- 
Landholding  Agency:  Navy 
Property  Number:  779840031 
Status:  Unutilized 
Comment:  140  sq.  ft.,  most  recent  use — 

chlorination  shed,  off-site  use  only. 
Facility  1324 
Naval  Station 
Newport,  Rl  02841- 
Landholding  Agency:  Navy 
Property  Number:  779840032 
Status:  Unutilized 
Comment:  107  sq.  ft.,  most  recent  use — lift 

station  controls  shed,  off-site  use  only. 
Virginia 

Bldg.  SP-70 

Naval  Air  Station 

Norfolk,  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779840026 

Status:  Excess 

Comment:  8926  sq.  ft.,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  SP-71 

Naval  Air  Station 

Norfolk,  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  779840027 

Status:  Excess 

Comment:  8926  sq.  ft,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg.  U106 
Naval  Air  Station 
Norfolk,  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  779840028 
Status:  Excess 
Comment:  950  sq.  ft.,  most  recent  use — ^repair 

shop,  off-site  use  only. 
Bldg.  SC424 

Armed  Forces  Staff  College,  Naval  Base 
Norfolk.  VA  23505- 
Landholding  Agency:  Navy 
Property  Numhwr:  779840033 
Status:  Excess 


Comment:  1323  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residential,  off-site 

use  only. 
Bldg.  SC425 

Armed  Forces  Staff  College.  Naval  Base 
Norfolk,  VA  23505- 
Landholding  Agency:  Navy 
Property  Number  779840034 
Status:  Excess 
Comment:  696  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — garage,  off-site  use 

only. 

Bldg.  SC426 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk.  VA  23505- 

Landholding  Agency:  Navy^ 

Property  Number  779840035 

Status:  Excess 

Conunent:  1173  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residential,  off-site 

use  only. 

Bldg.  SC427 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840036 

Status:  Excess    . 

Comment:  646  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — garage,  off-site  use 

only. 

Bldg.  SC428 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840037 

Status:  Excess 

Comment:  2058  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residential,  off-site 

use  only. 

Bldg.  SC429 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840038 

Status:  Excess 

Comment:  646  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — garage,  off-site  use 

only. 

Bldg.  SC430 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840039 

Status:  Excess 

Comment:  2058  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residential,  off-site 

use  only. 

Bldg.  SC431 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840040 

Status:  Excess 

Comment:  782  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — garage,  off-site  use 

only. 

Bldg.  SClOO 

Armed  Forces  Staff  College,  Naval  Base 

Norfolk,  VA  23505- 

Landholding  Agency:  Navy 

Property  Number  779840041 

Status:  Excess 

Comment:  3160  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — residential,  off-site 

use  only. 


Land  (by  State) 

North  Carolina 

Qreenville  Rela 
SiteC 

Greenville  Co:  I 

Landholding  A| 

Property  Numb 

Status:  Excess 

Comment:  589  i 

concrete  bloc 

waste  storage 

property) 

GSA  Number:  4 

Unsuitable  Proj 

Buildings  (by  Si 

Hawaii 

Facility  S-721 
Naval  Station 
Pearl  Harbor  Cc 
Landholding  A| 
Property  Numb 
Status:  Excess 
Reason:  Securei 

Facility  S-897 
Naval  Station 
Pearl  Harbor  Cc 
Landholding  A] 
Property  Numb 
Status:  Excess 
RiBBSon:  Secure( 
Facility  S-937 
Naval  Station 
Pearl  Harbor  Cc 
Landholding  Aj 
Property  Numb 
Status:  excess 
Reason:  Secure( 
Facility  19 
Naval  Station 
Pearl  Harbor  Cc 
Landholding  A| 
Property  Numb- 
Status:  Excess 
Reason:  Secure( 

Facility  173 
Naval  Station 
Pearl  Harbor  Cc 
Landholding  A; 
Property  Numbi 
Status:  Excess 
Reason:  Secure( 


Bldg.  77 
Fernald  Enviroi 
Fernald  Co:  Hai 
Landholding  Aj 
Property  Numb 
Status:  Excess 
Reason:  Within 
explosive  mai 

[FR  Doc.  98-32( 

BLUNG  CODE  4211 


Federal  Register/ Vol.  63,  No.  238 /Friday,  December  11,  1998 /Notices 


68469 


lie  asbestos/lead 
idential,  off-site 


3  asbestos/lead 
age,  off-site  use 


le  asbestos/lead 
idential,  off-site 


t  asbestos/lead 
age,  off-site  use 


le  asbestos/lead 
dential,  off-site 


asbestos/lead 
ge,  off-site  use 


e  asbestos/lead 
dential,  off-site 


asbestos/lead 
ge,  off-site  use 


}  asbestos/ lead 
iential,  off-site 


Land  (by  State) 
North  Carolina 

Greenville  Relay  Station 

SlteC 

Ckeenville  Co:  Pitt,  NC 

Landholding  Agency:  GSA 

Property  Number  549840013 

Status:  Excess 

Comment:  589  acres  w/27,830  sq.  ft., 
concrete  block  bldg.,  (2  acre  chemical 
waste  storage  site  located  on  SE  portion  of 
property) 

GSA  Number:  4-GR-NC-0721-B. 

Unsuitable  Properties 

Buildings  (by  State) 
Hawaii 

Facility  S-721 

Naval  Station 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840042 

Status:  Excess 

Reason:  Secured  Area. 

Facility  S-897 

Naval  Station 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840043 

Status:  Excess 

Rieason:  Secured  Area. 

Facility  S-937 

Naval  Station 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840044 

Status:  excess 

Reason:  Secured  Area. 

Facility  19 

Naval  Station 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840045 

Status:  Excess 

Reason:  Secured  Area. 

Facility  173 

Naval  Station 

Pearl  Harbor  Co:  Honolulu,  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779840046 

Status:  Excess 

Reason:  Secured  Area. 

Ohio 

Bldg.  77 

Fernald  Environmental  Management  Project 
Fernald  Co:  Hamilton,  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  419840003 
Status:  Excess 

Reason:  Within  2000  ft.  of  flanmiable  or 
i  explosive  material  Secured  Area. 

[FR  Doc.  98-32624  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  City  of  Seattle  Habitat 
Conservation  Plan,  King  County, 
Washington 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  application  and 

availability  for  public  comment. 

SUMMARY:  This  notice  advises  the  public 
that  the  City  of  Seattle  has  applied  to 
the  Fish  and  Wildlife  Service  and  the 
National  Marine  Fisheries  Service 
(together,  the  Services)  for  an  Incidental 
Take  Permit  (Permit)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
proposed  permit  would  authorize  the 
take  of  the  following  endangered  or 
threatened  species  incidental  to 
otherwise  lawful  management  activities 
in  the  Cedar  River  Municipal  Watershed 
and  within  the  Cedar  River  in  King 
County,  Washington:  northern  spotted 
owl  (Sthx  occidentalis  caurina), 
marbled  murrelet  [Brachyramphus 
marmoratus  marmoratus),  bald  eagle 
[Haliaeetus  leucocephalus),  grizzly  bear 
[Ursus  arctos],  gray  wolf  {Canis  lupus), 
and  peregrine  falcon  [Falco  peregrinus). 
The  proposed  permit  also  would 
authorize  future  incidental  take  of  77 
currently  unlisted  fish  (anadromous  and 
resident)  and  wildlife  species,  including 
the  chinook  salmon  [Oncorhynchus 
tshawytscha)  and  the  Coastal  Puget 
Sound  distinct  population  segment  of 
the  bull  trout  (Salvelinus  confluentus), 
which  are  proposed  for  listing  under  the 
Act,  should  they  become  listed  in  the 
future.  The  permit  would  be  in  effect  for 
50  years. 

The  application  includes:  (1)  the 
proposed  Habitat  Conservation  Plan 
(Plan),  which  fully  describes  the 
proposed  projects  and  mitigation,  and 
details  a  strategy  for  minimizing  and 
mitigating  all  anticipated  incidental 
take,  as  required  in  Section  10(a)(2)(B) 
of  the  Act;  and  (2)  the  proposed 
Implementing  Agreement.  Activities 
covered  by  the  requested  Permit  and 
addressed  by  the  proposed  Plan  include: 
(1)  drinking  water  supply  operations;  (2) 
management  of  land  and  forest 
resources  (timber  and  other  forest 
resources);  (31  hydroelectric  power 
generation;  and,  (4)  fishery  mitigation. 
The  Services  also  announce  the 
availability  of  an  Environmental 
Assessment  for  the  Permit  application. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 


Environmental  Policy  Act  regulations. 
The  Services  are  furnishing  this  notice 
in  order  to  announce  the  availabiUty  of 
these  documents  and  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  upon  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review  pursuant  to 
section  10(c)  of  the  Act. 
DATES:  Written  comments  on  the  permit 
application,  Environmental  Assessment. 
Plan,  and  Implementing  Agreement 
must  be  received  from  interested  parties 
no  later  than  February  9,  1999. 
ADDRESSES:  Requests  for  documents 
should  be  made  by  calling  the  City  of 
Seattle  at  (206)  684-4144.  Copies  are 
also  available  for  viewing,  or  partial  or 
complete  duplication,  at  all  King 
County  and  City  of  Seattle  libraries,  and 
at  four  University  of  Washington  main 
campus  libraries,  including  the 
Fisheries  and  Oceanography  Library, 
FortjSt  Resources  Library,  Engineering 
Library,  and  at  the  Federal  Publications 
desk  of  the  Suzzallo  Library.  Comments 
should  be  mailed  to  Seattle  Public 
Utilities,  P.O.  Box  21105,  Seattle, 
Washington  98111-3105.  Comments 
and  materials  received  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  by  calling  (206)  684^144. 
Requests  for  information  on  the  draft 
Plan  should  be  directed  to  Jim 
Erckmann,  Project  Manager.  Requests 
for  information  on  the  draft 
Environmental  Assessment  and  a  draft 
Environmental  Impact  Statement, 
prepared  pursuant  to  the  State  of 
Washington's  Environmental  Policy  Act, 
should  be  directed  to  Jim  Freeman, 
Senior  Watershed  Planner.  Both  can  be 
contacted  at  Seattle  Public  Utilities, 
1990'l  Cedar  Falls  Road  S.E.,  North 
Bend,  Washington,  98045  (telephone: 
206/233-1512;  facsimile:  206/233- 
1527), 

FURTHER  INFORMATION:  Contact  Brian 
Bogaczyk,  Project  Biologist,  Fish  and 
Wildlife  Service,  510  Desmond  Drive, 
S.E.,  Suite  102,  Lacey,  Washington, 
98503-1273,  (telephone:  360/753-5824; 
facsimile:  360/534-9331),  and  Matt 
Longenbaugh,  Project  Biologist, 
National  Marine  Fisheries  Service,  510 
Desmond  Drive,  S.E.,  Suite  103,  Lacey, 
Washington,  98503-1273  (telephone: 
360/753-7761;  facsimile:  360/753- 
9517).  The  Plan,  Implementing 
Agreement,  and  the  Environmental 
Assessment  are  also  available  for 
inspection  at  the  above  Ser\'ice  offices. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibit  the  "taking" 
of  a  species  listed  as  endangered  or 
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threatened.  The  term  take  is  defined 
under  the  Act  to  mean  harass,  harm, 
pursue,  himt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  However, 
the  Services,  under  limited 
cinmmstances,  may  issue  permits  to 
take  listed  species  incidental  to,  and  not 
the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22; 
regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32. 

Background 

The  Cedar  River  Municipal  Watershed 
(Watershed)  is  located  about  30  miles 
southeast  of  the  City  of  Seattle  (City), 
just  south  of  the  Interstate  90  corridor. 
The  City  has  prepared  the  proposed 
Flan  to  comply  with  the  Act  and  to 
address  a  variety  of  related  natural 
resource  issues.  The  Plan  will  cover  the 
City's  90,546-acre  Watershed  and  the 
City's  water  supply  and  hydroelectric 
operations  on  the  Cedar  River,  which 
discharges  into  Lake  Washington.  The 
proposed  Plan  is  a  set  of  mitigation  and 
conservation  commitments  related  to 
ongoing  water  supply,  hydroelectric 
power  supply,  fishery  mitigation,  and 
watershed  management  activities. 

The  draft  Plan  is  based  on  a  decade 
of  studies  and  the  results  of  over  4  years 
of  analysis  and  negotiations  with  five 
State  and  Federal  agencies  as 
documented  in  an  Agreement  in 
Principle,  dated  March  14,  1997.  the 
Agreement  in  Principle  addresses  not 
only  issues  under  the  Act  but  also 
related  issues  under  state  law  and  issues 
with  the  U.S.  Army  Corps  of  Engineers 
(Corps).  The  Corps  manages  lake  levels 
in  Lake  Washington,  and  navigational 
traffic  between  Lake  Washington  and 
Puget  Sound,  through  operation  of  the 
Hii-am  Chittenden  Locks  (Ballard  Locks) 
and  Lake  Washington  Ship  Canal. 

Covered  lands  in  the  proposed  action 
include  the  City-owned  lands  upon 
which  the  Permit  would  authorize 
incidental  take  of  covered  species.  This 
includes  the  Watershed,  totaling  about 
90,546  acres.  The  Cedar  River 
discharges  into  Lake  Washington  at  the 
city  of  Renton.  City  operations  in  the 
municipal  watershed  influence  the 
Cedar  River  between  the  Landsburg 
Diversion  Dam,  where  the  City  diverts 
water  for  municipal  and  industrial  use, 
and  Lake  Washington,  which  is  21.8  mi 
in  length.  The  City  owns  essentially  all 
of  the  Watershed.  Most  of  the  watershed 
is  forested,  primarily  with  conifers. 

Proposed  covered  activities  include 
City  operations  on  the  Cedar  River  in 
conjunction  with  its  water  supply. 


hydroelectric  power  generation,  land 
management  activities,  and  fishery 
mitigation.  Water  supply  and 
hydroelectric  generation  activities 
include  management  of  the  reservoir 
complex,  including  an  overflow  dike, 
which  impounds  Chester  Morse  Lake, 
and  the  Masonry  Dam,  which  impounds 
the  Masonry  Pool  to  the  west  of  the  lake. 
These  activities  also  include  instream 
flow  management  for  fish  for  12.4  mi 
above  and  21.8  mi  dovmstream  of  the 
Landsburg  Diversion  Dam.  Covered 
activities  downstream  of  Landsburg  are 
restricted  specifically  to  the  impacts  of 
City  operations  and  facilities  on  species 
using  those  waters  and  covered  by  this 
Plan,  and  does  not  apply  to  the  impacts 
of  activities  by  other  public  agencies  or 
private  parties.  In  general,  covered 
activities  downstream  of  Landsburg 
include  mitigation,  conservation, 
research,  and  monitoring  activities 
carried  out  under  the  Plan  and  two 
related  agreements,  an  Instream  Flow 
Agreement  and  a  Landsburg  Mitigation 
Agreement. 

Municipal  watershed  management 
activities  include  forest  practices  as 
described  in  the  Washington  State 
Forest  Practices  Act  (RCW  76.09)  and 
Forest  Practices  Rules  and  Regulations 
(WAC  222-08),  including  timber 
harvest,  thinning,  reforestation,  and 
mechanical  brush  control;  construction, 
repair,  reengineering,  decommissioning, 
and  maintenance  of  forest  roads, 
including  use  of  gravel  pits  and  other 
rock  sources,  as  well  as  maintenance 
and  replacement  of  culverts  and  bridges; 
and  sale  of  forest  products. 

Fishery  mitigation  activities  include 
provision  of  streamflows  for  chinook, 
coho  [Oncorhynchus  kisutcb),  and 
sockeye  [Oncorhynchus  nerka]  salmon 
and  steelhead  trout  [Oncorhynchus 
mykiss],  and  expansion  of  a  pilot 
hatchery  for  sockeye  salmon; 
construction  of  fish  passage  facilities 
(both  upstream  and  downstream)  for 
chinook  and  coho  salmon,  and 
steelhead  and  cutthroat  trout 
[Oncorhynchus  clarki)  at  Landsburg 
Dam;  and  funding  salmon  habitat 
restoration  in  the  lower  Cedar  River. 

Other  covered  watershed  activities 
include  actions  to  protect  and  restore 
watershed  habitats,  both  aquatic  and 
upland;  cultural  resource  management 
and  educational  programs  within  the 
municipal  watershed,  including  a 
public  tour  and  field  trip  program  and 
construction  of  educational  and  cultural 
facilities,  such  as  the  planned 
educational  resource  center  at  Cedar 
Falls;  scientific  research,  both  by  City 
staff  and  outside  scientists;  and  other 
activities  or  faciUties  as  identified  in  the 
Plan. 


The  Plan  includes  habitat-based 
conservation  and  mitigation  strategies 
for  all  species  addressed  in  the  Plan, 
and  species-specific  conservation  and 
mitigation  strategies  for  the  14  species 
of  greatest  concern,  which  include  all 
currently  listed  species.  The  species 
addressed  in  the  Plan  include  resident 
and  anadromous  sahnonid  fishes,  and  a 
variety  of  amphibians,  birds,  mammals, 
and  invertebrates. 

The  Federal  action  of  issuing  an 
Incidental  Take  Permit  has  the  potential 
to  affect  the  human  environment.  The 
Services'  decision  of  whether  to  issue 
the  proposed  Permit,  is  an  action  subject 
to  review  under  the  National 
Environmental  Pohcy  Act  (40  CFR 
1506.6).  In  addition  to  the  National 
Environmental  Pohcy  Act  requirements, 
the  City's  proposed  actions  are  subject 
to  review  under  the  Washington  State 
Environmental  Pohcy  Act.  The  Services' 
Environmental  Assessment  and  the 
City's  Envirormiental  Impact  Statement 
are  combined  into  one  document. 
Following  public  review  of  the 
proposed  Plan  and  Environmental 
Assessment/Environmental  Impact 
Statement,  the  Services  and  the  City 
must  review  any  comments  received 
and  respond  to  those  comments  in 
writing  or  in  changes  to  the  documents, 
where  appropriate. 

The  Environmental  Assessment/ 
Environmental  hnpact  Statement  will 
analyze  the  proposed  action  as  well  as 
a  full  range  of  reasonable  ahematives, 
and  the  associated  impacts  of  each.  The 
proposed  action  contains  three 
components,  including:  (1)  Watershed 
Management;  (2)  Anadromous  Fish 
Mitigation;  and  (3)  Instream  Flows. 
Alternatives  have  been  developed 
through  pubhc  and  internal  scoping  for 
each  of  these  three  components,  and  are 
compared  and  analyzed  in  the 
Environmental  Assessment/ 
Environmental  Impact  Statement. 

Watershed  management  alternatives 
include:  (1)  No  Action  (continue  current 
harvest  practices,  with  58  percent  of  the 
lands  in  a  no-commercial  harvest 
reserve);  (2)  Proposed  Action  (including 
conservation  strategies  for  habitats  and 
wildlife,  with  64  percent  of  the  lands  in 
a  no-commercial  harvest  reserve);  (3) 
Long-term  Sustainable  Thinning 
Alternative  (including  conservation 
strategies  for  habitats  and  wildlife,  with 
64  percent  of  the  lands  in  a  no- 
commercial  harvest  reserve);  (4) 
Thiiming  Alternative  with  phased  out 
commercial  harvest  over  the  50-year  life 
of  the  Permit  (including  conservation 
strategies  for  habitats  and  wildlife,  with 
68  percent  of  the  lands  initially  in  a  no- 
commercial  harvest  reserve  and 
increasing  over  the  Ufe  of  the  Permit); 


and  (5)  No  C 
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and  (5)  No  Commercial  Timber  Harvest 
Alternative  (including  conservation 
strategies  for  habitats  and  vdldlife,  with 
100  percent  of  the  lands  in  a  no- 
commercial  harvest  reserve). 
Alternatives  3.  4.  and  5  include 
essentially  the  same  conservation 
strategies  for  streams,  riparian  areas, 
upland  habitat,  and  special  habitat 
areas,  as  Alternative  2,  the  Proposed 
Action. 

Anadromous  fish  mitigation 
alternatives  include:  (1)  No  Action 
(continued  operation  of  a  pilot  sockeye 
salmon  hatchery  with  no  guarantee  of 
mitigation  for  chinook  salmon,  coho 
salmon,  or  steelhead  trout);  (2)  Proposed 
Action  (conservation  strategies  for 
chinook  salmon,  coho  salmon,  sockeye 
salmon,  and  steelhead  trout,  including 
upstream  and  downstream  passage 
facilities,  and  habitat  restoration  and 
protection  measures,  with  expansion  of 
the  sockeye  hatchery  to  produce  34 
million  fry  annually);  (3)  Down-sized 
Sockeye  Hatchery  Alternative  with 
savings  going  towards  downstream 
habitat  restoration  (with  expansion  of 
the  sockeye  hatchery  to  produce  1 7 
million  fry  annually);  (4)  Deferred 
Hatchery  Construction  Alternative 
contingent  on  further  studies;  and  (5) 
All  Downstream  Habitat  Restoration  and 
Protection  Alternative  (all  funding 
would  be  used  for  habitat  restoration 
and  protection,  and  none  for  sockeye 
hatchery  expansion). 

Instream  now  alternatives  include:  (1) 
No  Action  (continue  current  flow 
management  practices);  and  (2) 
Proposed  Action,  with  primary  features 
including  guaranteed  flows  and 
supplemental  flows  for  salmon  and 
steelhead  trout  spawning  and  fry 
outmigration  for  sockeye  salmon  in  the 
lower  Cedar  River;  adaptive 
management  of  flows  for  protection  of 
salmon  and  steelhead  redds  (egg 
clusters);  funding  for  improvements  at 
Ballard  Locks  for  juvenile  outmigration, 
establishment  of  minimum  flows 
necessary  for  anadromous  and  resident 
fish  in  bypass  reach  below  Masonry 
Dam;  established  downramping  rates, 
maintain  existing  annual  municipal 
water  yield;  public  service 
announcements  promoting  water 
conservation  for  fish;  Lower  Cedar  River 
monitoring  study  of  tributary  and 
subsurface  inflows;  and  estabUshment 
of  a  multi-agency  commission  to  advise 
the  City  with  respect  to  managing  flows 
for  fish. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Pohcy  Act  regulations, 
and  the  Services  will  eveduate  the 
application,  associated  dociunents,  and 
comments  submitted  thereon  to 


determine  whether  the  application 
meets  the  requirements  of  the  Act  and 
National  Environmental  PoUcy  Act.  If  it 
is  determined  that  the  requirements  are 
met,  a  permit  will  be  issued  for  the 
incidental  take  of  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  60  days  from  the  date  of 
this  notice. 

Dated:  December  4, 1998. 
Anne  Badgley, 

Regional  Director,  Region  1,  Portland,  Oregon. 
[FR  Doc.  98-32950  Filed  12-10-98;  8:45  am] 
BILLING  CODE  4310-6S-«> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1 430-01;  N-56784] 

Notice  of  Realty  Action  for  Proposed 
Agricultural  Lease  of  Public  Lands, 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  The  conversion  of  an  existing 

Agricultural  Land  Use  Permit  to  an 

Agricultural  Lease. 

The  proposed  action  is  in 
conformance  with  the  Paradise-Denio 
Management  Framework  Plan,  dated 
July  9,  1982. 

The  public  lands  proposed  for  leasing 
under  provisions  of  section  302  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  and  43  CFR  Part 
2920  are  described  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  36  N.,  R.  34  E., 

Sec.  20:  WV2WI/2.  SV2SEV4; 
Sec.  28:  W'/^WVz,  SVzSE'/iSW'/i, 

SV2SEV4SEV4; 
Sec.  30:  Lot  1,  NV2NV2NEV4, 

NV2NEV4NWV4; 
Sec.  32:  Lots  2  and  3; 
Sec.  34:  WV2NrWV4. 

The  proposal  would  encumber  123±  acres 
of  public  land. 

The  public  lands  affected  by  the 
proposed  lease  are  adjacent  to  Crawford 
Farms,  north  of  Jungo  Road, 
approximately  25  miles  west  of 
Winnemucca,  Nevada  on  the  west  side 
of  Blue  Mountain.  The  lands  are 
currently  under  cultivation,  so  no 
additional  surface  disturbance  of  the 
area  would  occur  as  a  result  of  this 
lease. 

No  other  proposals  will  be  accepted. 
The  affected  parcels  are  currently  being 
farmed  by  the  applicant.  The  proposed 
lease  would  be  issued  in  order  to 
convert  an  existing  Agricultural  Land 
Use  Permit  to  an  Agricultural  Lease.  The 
original  land  use  permit  was  issued  to 


resolve  an  unintentional  trespass,  that 
was  discovered  when  a  dependent 
resurvey  of  township  was  completed. 
Use  of  the  parcels  by  the  applicant  has 
been  permitted  since  1993.  The 
proposed  lease  would  be  in  effect  until 
a  determination  is  made  by  the  Bureau 
of  Land  Management  on  whether  it  is  in 
the  public's  interests  to  sell  the  lands  to 
the  applicant  for  agricultural  purposes, 
or  terminate  the  agricultural  use  of  the 
public  lands.  Therefore,  no  other 
proposals  would  be  acceptable. 

The  proposal  would  be  authorized  by 
a  lejlse  for  a  term  of  10  years.  The  lease 
could  be  renewed  at  the  discretion  of 
the  authorized  officer. 

Fair  annual  rental  has  been 
determined  to  be  $1,200.00  per  year. 
The  rental  determination  was  made,  by 
appraisal  completed  on  October  9.  1998, 
and  approved  by  the  BLM  Nevada  Chief, 
State  Appraiser  on  October  15,  1998. 
The  rental  will  be  subject  to  review  and 
adju'stment  every  five  (5)  years  to  reflect 
the  current  fair  market  value. 

The  United  States  shall  reserve  the 
right  to  issue  compatible  rights-of-way 
or  uje  permits  over  the  leased  lands. 
Such  uses,  however,  shall  not  unduly 
impair  the  use  of  the  lands  for 
authorized  purposes  nor  damage 
authorized  improvements  therein.  The 
United  States  shall  also  reserve  all  of  the 
coal,  oil,  gas,  and  other  mineral  deposits 
in  the  leased  land  together  with  the 
right  to  enter  upon  and  prospect  for, 
mine,  and  remove  such  minerals.  The 
proposed  lease  would  be  issued  subject 
to  valid  existing  rights,  easements,  and 
rights-of-way  of  record. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Winnemucca  Field  Office,  5100  E. 
Winnemucca  Boulevard,  Winnemucca, 
Nevada  89445.  In  the  absence  of  adverse 
comments,  an  application  for  the 
proposed  use  will  be  processed  in 
accordance  with  proper  application 
procedures. 

FOR  FURTHER  INFORMATKW  CONTACT: 
MarjiFigarelle.  Realty  Specialist, 
Winnemucca  Field  Office,  5100  E. 
Winnemucca  Boulevard,  Winnemucca, 
Nevada  89445,  or  call  (702)  623-1500. 

Dated:  December  2. 1998. 
Mkfaaei  R.  Holbeit, 

Acting  Field  Manager,  Winnemucca,  Nevada. 
IFR  Doc.  98-32917  Filed  12-10-98;  8:45  am] 
BtLLMG  CODE  4310-HC-P 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  SutxnlttBd  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AQENCY:  Kfinerals  Management  Service, 
DOI. 

ACTION:  Notice  of  Information  Collection 
Solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995.  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Net  Profit  Share  Leases  (OMB  Control 
Number  1010-0073),  which  expires  on 
May  31, 1999. 
FORM:  None. 

DATES:  Written  comments  should  be 
received  on  or  before  February  9. 1999. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service.  Royalty 
Management  Program.  Rules  and 
Publications  Staff.  P.O.  Box  25165.  MS 
3021.  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85.  Room 
A613.  Denver  Federal  Center,  Denver. 
Colorado  80225;  e:mail  address  is 
RMP.comments@mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones.  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-mail 
Dennis.C.Jones@mms.gov. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information  which 
expires  May  31, 1999.  We  are  requesting 
OMB  approval  for  a  three  year  extension 
of  this  existing  collection  authority.  Is 
this  information  collection  necessary  for 
us  to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utiHty,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

To  encourage  exploration  and 
development  of  oil  and  gas  leases  on 
submerged  lands  of  the  Outer 
Continental  Shelf  (OCS),  regulations 
were  promulgated  at  30  CFR  260.110(4) 
implementing  a  net  profit  share  bidding 
system.  The  Net  Profit  Share  Lease 
(NPSL)  bidding  system  was  established 
to  properly  balance  a  fair  market  return 


to  the  Federal  Government  for  the  lease 
of  its  lands,  with  a  fair  profit  to 
companies  risking  their  investment 
capital.  The  system  provides  an 
incentive  for  early  and  expeditious 
exploration  and  development,  and 
provides  for  a  sharing  of  the  risks  by  the 
lessee  and  the  Government.  The  bidding 
system  incorporates  a  fixed  capital 
recovery  system  as  the  means  through 
which  the  lessee  recovers  costs  of 
exploration  and  development  from 
production  revenues,  along  with  a 
reasonable  return  on  investment. 

The  Government  does  not  receive  a 
profit  share  payment  from  an  NPSL 
until  the  lessee  shows  a  credit  balance 
in  its  capital  account;  that  is, 
cumulative  revenues  and  other  credits 
exceed  cumulative  costs.  The  credit 
balance  is  multipfied  by  the  net  profit 
share  rate  (usually  50%).  resulting  in 
the  amoimt  of  profit  share  (royalty)  due. 
The  lessee  is  able  to  recover  exploration 
and"  development  expenses,  plus  a 
reasonable  retiu^  on  its  investment, 
prior  to  payment  of  any  royalty  to  the 
Government. 

Lessees  are  required  (30  CFR  220.010) 
to  maintain  an  NPSL  capital  account 
and  to  provide  annual  and  monthly 
reports  using  data  taken  from  the  capital 
account  (30  CFR  220.031).  This 
collection  of  information  is  necessary  in 
order  to  determine  when  royalty 
payments  are  due.  and  to  determine  the 
proper  amount  of  payment. 

The  Department  of  the  Interior  (DOI) 
is  the  department  wdthin  the  Federal 
Govenmient  responsible  for  matters 
relevant  to  mineral  resource 
development  on  the  OCS.  The  Secretary 
of  the  Interior  (Secretary)  is  responsible 
for  managing  the  production  of  minerals 
from  Federal  and  Indian  Lands  and  the 
OCS;  for  collecting  royalties  from 
lessees  who  produce  minerals;  and  for 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  The 
Minerals  Management  Service  (MMS) 
performs  the  royalty  management 
functions  for  the  Secretary. 

Under  the  NPSL  bidding  system,  a 
notice  of  OCS  lease  sale  is  published  in 
the  Federal  Register  with  a  net  profit 
share  rate  and  a  capital  recovery  factor 
(CRF)  established  for  each  tract  within 
the  sale.  The  CRF  allows  the  lessee  to 
inflate  certain  allowable  costs  by 
multiplying  costs  by  the  CRF.  This 
additional  allowance  results  in  a  type  of 
risk-sharing  arrangement  with  the 
Government.  Tracts  within  the  same 
sale  may  have  different  profit  share  rates 
and  different  CRT's.  The  last  OCS  lease 
sale  involving  NPSL's  was  in  August 
1983. 

After  entering  into  a  lease  agreement, 
the  lessee  is  required  to  maintain  an 


NPSL  capital  account  (30  CFR  220.D10). 
The  capital  account  balance  represents 
the  cumulative  total  of  all  costs  and 
credits  received  over  the  fife  of  the 
lease.  Once  the  account  balance  reaches 
zero,  or  the  lease  becomes  profitable, 
royalty  payments  are  due. 

When  companies  enter  into  NPSL 
agreements,  they  agree  to  submit  the 
reports  required  by  30  CFR  220.031. 
There  are  no  reporting  forms  required, 
but  the  lessees  must  submit  updates 
containing  specific  information.  Before 
production  begins,  reports  are  required 
on  an  annual  basis.  These  reports  must 
docimient  costs  incurred,  credits 
received,  and  the  balance  in  the  NPSL 
capital  account.  Once  production 
begins,  monthly  reports  are  required 
that  include  the  amount  and  disposition 
of  oil  and  gas  saved,  removed,  or  sold; 
the  amount  of  production  revenue;  the 
amount  and  description  of  costs  and 
credits  to  the  NPSL  capital  account;  the 
balance  in  the  capited  account;  the  net 
profit  share  base  and  net  profit  share 
payment  due  the  Govenmient;  and  the 
lessee's  monthly  profit  share.  All 
information  submitted  is  taken  directly 
bom  the  lessee's  own  records.  No 
unique  information  is  required  by  MMS. 

Royalty  payments  are  made  based  on 
the  individual  lease's  net  profit  share 
rate,  multiplied  by  the  quantity 
(revenues  and  other  credits,  less  costs). 
MMS  uses  the  data  submitted  in  the 
annual  and  monthly  reports  to  verify 
costs  claimed,  revenues  earned,  and 
royalty  payments  due.  No  royalties  are 
paid  until  the  lessee  recovers 
exploration  and  development  expenses. 
Information  provided  in  the  reports  is 
used  by  MMS  auditors.  Failure  of  the 
respondent  to  submit  the  information 
resuhs  in  noncompliance  with  the 
requirements  of  30  CFR  220  and  could 
result  in  loss  of  royalty  payments  to  the 
Government. 

We  estimate  that  about  16  hours  are 
required  to  prepare  each  aimual  and 
monthly  lease  report  in  order  to  extract 
from  company  records  the  data  required 
by  30  CFR  220.031.  Information 
required  to  complete  these  reports 
comes  from  records  maintained  by  the 
companies  for  their  own  use.  One 
additional  hour  for  recordkeeping  may 
be  required  as  companies  set  up  files  for 
each  lease. 

Dated:  December  3, 1998. 
Lucy  Querques  Denett, 
Associate  Director  for  Royalty  Management. 
(PR  Doc.  98-32949  Filed  12-10-98;  8:45  am) 
BILLMQ  CODE  4310-MR-P 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Ck)de  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  13, 
1998,  Cauldron  Inc.,  DBA  Cauldron 
Process  Chemistry,  383  Phoenixville 
Pike,  Malvern,  Pennsylvania  19355, 
made  appUcation  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
amphetamine  (1100),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  bulk  manufacture 
amphetamine  for  the  purpose  of 
performing  bioequivalency  studies. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuances  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
9, 1999. 

Dated:  December  2,  1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-32979  Filed  12-10-98;  8:45  am) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  20,  1998,  Celgene 


Corporation,  7  Powder  Horn  Drive, 
Warren,  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  manufacture  of 
amphetamine. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  wrritten 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  January  11,  1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  21  CFR 
1301.34  (a),  (b),  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated:  December  2,  1998. 
Jolin  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-32980  Filed  12-10-98;  8:45  am] 

BILLING  CODE  4410-0«-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 


a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such*a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  18,  1998,  Glaxo 
Welcome  Inc.,  Attn:  Jeffrey  A.  Weiss, 
1011  North  Arendell  Avenue,  P.O.  Box 
1217,  Zebulon.  North  Carolina  27597- 
2309,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  roistered  as  an  importer  of 
remifentanil  (9739),  a  basic  class  of 
conttoUed  substance  listed  in  Schedule 

n. 

The  remifentanil  is  being  imported  for 
the  production  of  Ultiva  dosage  forms 
and  for  research  and  new  product 
development. 

Aay  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  descritjed  above  and  may,  at 
the  same  time,  file  a  wrritten  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescrit>ed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  January  11,  1999. 

This  procedure  is  to  be  conducted 
simultaneously  vrith  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  schedule  I  or  II 
are  and  vdll  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d),  (e),  and  (0 
are  satisfied. 
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Dated:  December  2. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-32981  Filed  12-10-98;  8:45  am] 

BH.LWG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
18,  1998.  Mallinckrodt  Chemical.  Inc., 
Mallinckrodt  &  Second  Streets,  St. 
Louis.  Missouri  63147,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
amphetamine  (1100),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substance  for 
product  development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  February 
9. 1999. 

Dated:  December  2, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

|FR  Doc.  98-32982  Filed  12-10-98;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  Genert^l  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 


1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  September  18,  1998. 
Mallinckrodt  Chemical.  Inc.. 
Mallinckrodt  &  Second  Streets.  St. 
Louis,  Missouri  63147,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tiie  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington.  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  January  11,  1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedure  described  in  21  CFR 
1301.34  (b).  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1301.34  (a),  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  December  2. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  98-32983  Filed  12-10-98;  8:45  am] 

BILUNO  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Violence  Against  Women  Grants 
Office;  Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired.  STOP 
Violence  Against  Women  Formula 
Grants  28  C.F.R.  Part  90  Certification. 


The  Department  of  Justice,  Office  of 
Justice  Programs,  Violence  Against 
Women  Grants  Office  has  submitted  the 
following  information  collection  request 
to  the  office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  December  23,  1998.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention:  Mr.  Alex 
Hunt.  (202)  395-7860,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20530. 

Diu-ing  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to  Preet 
Kang,  Information  Specialist,  OJP 
Violence  Against  Women  Grants  Office, 
810  Seventh  Street.  NW,  Sixth  Floor, 
Washington.  DC  20531,  or  facsimile  at 
(202)  305-2589. 

Request  written  comments  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimizi 
collection  of  ii 
are  to  respond 
use  of  appropi 
electronic,  me 
technological 
other  forms  of 
e.g..  permittin; 
responses. 

Overview  of  tt 

(1)  Type  of  1 
Reinstatement 
OMB  Clearanc 


The  STOP  V 
Formula  Gran 
through  the  Vi 
Act,  Title  IV  o 
Control  and  L 
1994,  to  make 
to  combat  don 
assault,  and  st 
women. 

(5)  An  estin 
respondents  a 
estimated  for  i 
respond/reply 
56  respondent 
certification  fc 
minutes. 

(6)  An  estin 
burden  (in  hoi 
collection:  Th 
complete  the  c 
hours. 

If  additiona 
contact:  Ms.  B 
Clearance  Offi 
Department  oi 
Management  £ 
Management  I 
Washington  C 
Washington,  I 

Dated:  Decern 
Robert  B.  Briggi 

Clearance  Offici 
offustice. 
[FR  Doc.  98-32« 
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(4)  N4inimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

\{l)  Type  of  Information  Collection: 
Reinstatement  of  collection  for  which 
OMB  Clearance  has  expired. 

(2)  Title  of  the  Form/Collection: 
Certification  of  Compliance  with  the 
Statutory  Eligibility  Requirements  of  the 
Violence  Against  Women  Act. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Violence  Against  Women  Grants 
OlBce,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

[  (4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Governments. 
Other:  None. 

The  STOP  Violence  Against  Women 
Formula  Grants  were  authorized 
through  the  Violence  Against  Women 
Act,  Title  IV  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  to  make  funds  available  to  States 
to  combat  domestic  violence,  sexual 
assault,  and  stalking  crimes  against 
women. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
56  respondents  to  complete  the 
certification  form  is  estimated  to  be  15 
minutes. 

i  (6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  burden  to 
complete  the  certification  form  is  14 
hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy, 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street  NW., 
Washington,  DC  20530. 

Dated:  December  1, 1998. 
Robert  B.  Briggs, 

Clearance  Officer,  United  States  Department 
of  Justice. 

(PR  Doc.  98-32913  Filed  12-10-98;  8:45  am) 
BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

GenerJal  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is  - 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  i^echanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
ftinge  benefit  information  for 
consideration  by  the  Department. 
Furtner  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
MTiting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY980002  (Feb.13,  1998) 
NY980003  (Feb.13.  1998) 
NY98OO07  (Feb.13,  1998) 
NY980008  (Feb.13,  1998) 
NY980013  (Feb.13,  1998) 
NY980018  (Feb.13,  1998) 
NY980021  (Feb.13,  1998) 
NY980022  (Feb.13,  1998) 
NY980026  (Feb.13,  1998) 
NY980060  (Feb.13,  1998) 

Volume  II 

Virginia 

VA980066  (Feb.  13,  1998) 

VA980100  (Feb.  13,1998) 

VA980104  (Feb.  13,  1998) 
West  Virginia 

WV980002  (Feb.  13,  1998) 

WV980003  (Feb.  13,  1998) 

WV980006  (Feb.  13,  1998) 

WV980009  (Feb.  13,  1998) 

WV980010  (Feb.  13,  1998) 
Virginia 

Index  (Feb.  13, 1998) 
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Volume  UI 

None 

Volume  TV 

Illinois 
IL980018  (Feb.  13, 1998) 

Volume  V 

Iowa 

IA980005  (Feb.  13,  1998) 

IA980009  (Feb.  13,  1998) 

IA980013  (Feb.  13,  1998) 

IA980016  (Feb.  13,  1998) 
Oklahoma 

OK980013  (Feb.  13,  1998) 

OK980014  (Feb.  13,1998) 

OK980016  (Feb.  13,  1998) 

OK980017  (Feb.  13,1998) 

OK980018  (Feb.  13,  1998) 

OK980024  (Feb.  13,  1998) 

OK980028  (Feb.  13.  1998) 

OK980030  (Feb.  13,  1998) 

OK980031  (Feb.  13, 1998) 

OK980033  (Feb.  13, 1998) 

OK980034  (Feb.  13,  1998) 

OK980035  (Feb.  13.  1998) 

OK980036  (Feb.  13, 1998) 

OK980037  (Feb.  13,  1998) 

OK980038  (Feb.  13.  1998) 

OK980040  (Feb.  13,  1998) 

OK980O41  (Feb.  13,  1998) 

OK980043  (Feb.  13,  1998) 

Volume  VI 
None 
Volume  VII 

California 

CA980028  (Feb.  13,  1998) 

CA980029  (Feb.  13,  1998) 

CA980030  (Feb.  13,  1998) 
Nevada 

NV980001  (Feb.  13,  1998) 

NV980003  (Feb.  13,  1998) 

NV980005  (Feb.  13,  1998) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 


When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  4th  day  of 
December  1998. 

Margaret  J.  Washington, 

Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  98-32660  Filed  10-12-98;  8:45  am] 

BILUNG  CODE  4S10-^-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  and 
continued  approval  of  information 
collection  requirements  currently 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  IAEA  Form  N-71— Design 
Information  Questionnaire. 

2.  Current  OMB  approval  number: 
3150-0056. 

3.  How  often  the  collection  is 
required:  Once. 

4.  Who  is  required  or  asked  to  report: 
Licensees  of  facilities  on  the  U.S. 
eligible  Ust  who  have  been  notified  in 
writing  by  the  Commission  to  submit 
the  form. 

5.  The  number  of  annual  respondents: 
One. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  360. 

7.  Abstract:  Licensees  of  facihties  that 
appear  on  the  U.S.  eligible  list,  pursuant 
to  the  US/IAEA  Safeguards  Agreement, 
and  who  have  been  notified  in  writing 
by  the  Commission,  are  required  to 
complete  and  submit  a  Design 
Informadon  Questionnaire,  IAEA  Form 
N-71,  to  provide  information 


concerning  their  installation  for  use  of 
the  International  Atomic  Energy 
Agency. 

Submit  comments  that  address  the 
following  by  February  9, 1999. 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  fr«e  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wrww.nrc.gov/NRC/NEWS/OMB/ 
index.html).  The  docxunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  may  be  directed 
to  the  NRC  Clearance  Officer.  Brenda  Jo. 
Shelton,  U.S.  Nuclear  Regulatory 
Commission,  T-6  F33,  Washington,  DC 
20555-0001,  or  by  telephone  at  (301) 
415-7233,  or  by  Internet  electronic  mail 
at  BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o  Shelton, 

NRC  Clearance  Officer,  Office  of  Chief 
Information  Officer. 

[FR  Doc.  98-32956  Filed  12-10-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  and 
continued  approval  of  information 
collection  requirements  currently 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 
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Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  75— Safeguards 
on  Nuclear  Material — Implementation  of 
US/IAEA  Agreement. 

2.  Current  OMB  approval  number: 
3150-0055. 

3.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  written  notification 
bom  the  Commission.  Changes  are 
submitted  as  they  occur.  Nuclear 
Material  accounting  and  control 
information  is  submitted  in  accordance 
with  specified  instructions. 

4.  Who  is  required  or  asked  to  report: 
All  persons  licensed  or  certified  by  the 
Commission  or  Agreement  States  to 
possess  source  or  special  nuclear 
material  at  an  installation  specified  on 
the  U.  S.  eligible  list  as  determined  by 
the  Secretary  of  State  or  his  designee 
and  filed  with  the  Commission,  as  well 
as  holders  of  construction  permits  and 
persons  who  intend  to  receive  source 
material. 

5.  The  number  of  annual  respondents: 
One  reporting  and  recordkeeping  and 
five  others  recordkeeping  only.  The 
NRC-licensed  facility  selected  for 
inspection  will  be  reporting  design 
information.  This  facility  and  the  five 
facilities  selected  pursuant  to  a  separate 
protocol  will  maintain  transfer  and 
material  balance  records,  but  reporting 
to  the  IAEA  will  be  through  the  U.S. 
State  system  (Nuclear  Materials 
Management  and  Safeguards  System). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  4,848  (48  hours  for  reporting 
and  800  hours  each  for  6  recordkeepers). 

7.  Abstract:  10  CFR  Part  75  establishes 
a  system  of  nuclear  material  accounting 
and  control  to  implement  the  agreement 
between  the  United  States  and  the 
International  Atomic  Energy  Agency 
(IAEA).  Under  that  agreement,  NRC  is 
required  to  collect  the  information  and 
meike  it  available  to  the  IAEA.  Currently, 
the  IAEA  has  selected  and  is  inspecting 
one  NRC-licensed  facility  pursuant  to  10 
CFR  75.41. 

Submit  comments  that  address  the 
following  by  February  9,  1999: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 

CO  ection  techniques? 


A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wrww.nrc.gov/NRC/NEWS/OMB/ 
index.html).  The  document  wall  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  may  be  directed 
to  the  NRC  Clearance  Officer,  Brenda  Jo. 
Shelton,  U.S.  Nuclear  Regulatory 
Commission,  T-6  F33,  Washington  EXZ, 
20555-0001,  or  by  telephone  at  (301) 
415-7233,  or  by  Internet  electronic  mail 
at  BJS@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  Chief 
Information  Officer. 

[PR  Doc.  98-32957  Filed  12-10-98;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  48  CFR  20,  U.S.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation  (NRCAR). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion;  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  Offerors  responding  to  NRC 
solicitations  and  contractors  receiving 
awards  from  NRC. 

6.  An  estimate  of  the  nimiber  of 
responses:  3,624. 

7.  The  estimated  number  of  annual 
respondents:  355. 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 


requirement  or  request:  26,710  hours 
(7.4  hours  per  response). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  appHes: 
Applicable. 

10.  Abstract:  The  mandatory 
requirements  of  the  NRCAR  implement 
and  supplement  the  government-wide 
Federal  Acquisition  Regulation,  and 
ensure  that  the  regulations  governing 
the  procurement  of  goods  and  services 
within  the  NRC  satisfy  the  needs  of  the 
agency. 

Submit,  by  January  1,  1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
coUeption  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  supporting  statement 
may  be  viewed  free  of  charge  at  the  NRC. 
Public  Document  Room,  2120  L  Street, 
NW  (lower  level),  Washington,  DC.  The 
proposed  rule  indicated  in  (insert  the 
title  of  the  information  collection)  is  or 
has  been  published  in  the  Federal 
Register  within  several  days  of  the 
publication  date  of  this  Federal  Register 
Notice.  Instructions  for  accessing  the 
electronic  OMB  clearance  package  of  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
January  11,  1999: 
Erik  Godwin, 

Office  of  Information  and  Regulator,'  A  (fairs 
(3150-01 69).  NEOB- 1 0202.  Office  of 
Management  and  Budget,  Washington  DC 
20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Slearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  98-32958  Filed  12-10-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-^»82] 

Wolf  Creek  Nuclear  Operating 
Corporation;  Wolf  Creek  Nuclear 
Generating  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee),  for 
operation  of  the  Wolf  Creek  Nuclear 
Generating  Station  located  in  Coffey 
County,  Kansas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Wolf  Creek  Generating  Station  (WCGS) 
technical  specifications  to  allow  an 
increase  in  the  WCGS  spent  fuel  pool 
(SEP)  storage  capacity  and  to  allow  an 
increase  in  the  maximum  nominal  fuel 
enrichment  to  5.0  nominal  weight 
percent  U-235. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  March  20. 1998,  as 
supplemented  by  letters  dated  May  28, 
1998,  June  30,  1998,  August  28,  1998, 
and  September  4,  1998. 

The  Need  for  the  Proposed  Action 

WCGS  received  its  low  power 
operating  license  on  March  11,  1985.  At 
that  time,  the  SFP  was  authorized  to 
store  no  more  than  1340  fuel  assemblies. 
Current  projection,  based  on  expected 
future  spent  fuel  discharges,  indicate 
that  loss  of  full-core  discharge  capability 
will  occur  at  the  end  of  Cycle  14  in 
2005.  Operation  of  WCGS  beyond  loss 
of  full-core  discharge  capability  is 
possible  for  Cycles  15  and  16  to  provide 
an  additional  three  to  four  years  of 
operation  until  2008.  Wolf  Creek  has 
evaluated  spent  fuel  storage  alternatives 
that  have  been  licensed  by  the  NRC  and 
which  are  currently  feasible  for  use  at 
the  WCGS  site.  The  evaluation 
concludes  that  re-racking  is  currently 
the  most  cost-effective  alternative.  Re- 
racking  would  provide  an  increase  in 
storage  capacity  to  2642  fuel  assemblies, 
which  would  maintain  the  plant's 
capability  to  accommodate  a  full-core 
discharge,  through  the  end  of  the 
current  plant  Ucense  in  2025. 

The  proposed  action  to  increase  the 
maximum  nominal  fuel  enrichment  to 
5.0  nominal  weight  percent  U-235  is 
needed  so  that  the  licensee  can  use 
iiigher  fuel  enrichment  to  provide 


additional  flexibility  in  the  licensee's 
reload  design  efforts  and  to  increase  the 
efficiency  of  fuel  storage  cell  use  in  the 
spent  fuel  pool. 

Environmental  Impacts  of  the  Proposed 
Action 

Radiological  Impacts 

The  Wolf  Creek  Nuclear  Generating 
Station  uses  waste  treatment  systems 
designed  to  collect  and  process  gaseous, 
Hquid,  and  solid  waste  that  might 
contain  radioactive  material.  These 
radioactive  waste  treatnient  systems 
were  evaluated  in  the  Final 
Environmental  Statement  (FES)  dated 
June  1982.  The  proposed  spent  fuel  pool 
(SFP)  expansion  will  not  involve  any 
change  in  the  waste  treatment  systems 
described  in  the  FES. 

Radiological  Material  Released  to  the 
Atmosphere 

The  storage  of  additional  spent  fuel 
assemblies  in  the  SFP  is  not  expected  to 
affect  the  releases  of  radioactive  gases 
from  the  SFP.  Gaseous  fission  products 
such  as  Krypton-85  and  Iodine-131  are 
produced  by  the  fuel  in  the  core  during 
reactor  operation.  A  small  percentage  of 
these  fission  gases  is  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  which  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  SFP  and 
are  subsequently  released  into  the  air. 
Since  the  frequency  of  refuelings  (and 
therefore  the  number  of  freshly 
offloaded  spent  fuel  assemblies  stored 
in  the  SFP  at  any  one  time)  will  not 
increase,  there  will  be  no  increase  in  the 
amounts  of  these  types  of  fission 
products  released  to  the  atmosphere  as 
a  result  of  the  increased  SFP  fuel  storage 
capacity. 

The  increased  heat  load  on  the  SFP 
from  the  storage  of  additional  spent  fuel 
assemblies  could  potentially  result  in  an 
increase  in  the  SFP  evaporation  rate, 
which  may  result  in  a  slight  increase  in 
the  amount  of  gaseous  tritium  released 
from  the  pool.  However,  the  overall 
release  of  radioactive  gases  from  Wolf 
Creek  will  remain  a  small  fraction  of  the 
limits  of  10  CFR  20.1301. 

Solid  Radioactive  Wastes 

Spent  resins,  which  are  generated  by 
the  processing  of  SFP  water  through  the 
SFP  purification  system,  are  changed 
about  once  a  year  at  Wolf  Creek.  These 
spent  resins  are  disposed  of  as  sohd 
radioactive  waste.  The  water  turbulence 
caused  by  the  SFP  reracking  may  result 
in  some  resuspension  of  particulate 
matter  in  the  SFT.  This  could  result  in 
a  temporary  increase  in  the  resin 


changeout  frequency  of  the  SFP 
purification  system  during  the  SFP 
reracking  operation.  The  licensee  will 
use  a  Tri-Nuke  underwater  filtration 
unit  to  clean  the  floor  of  the  SFP 
following  removal  of  the  old  SFP  rack 
modules.  Vacuuming  of  the  SFP  floor 
will  remove  any  extraneous  debris  and 
crud  and  ensure  visual  clarity  in  the 
SFP  (to  facilitate  diving  operations). 
Debris  and  crud  will  be  filtered  and 
stored  imderwater  in  special  handling 
baskets  purchased  for  this  operation. 
Additional  solid  radwaste  will  consist 
of  the  old  SFP  rack  modules  themselves 
as  well  as  any  interferences  or  SFP 
hardware  that  may  have  to  be  removed 
from  the  SFP  to  permit  installation  of 
the  new  SFP  rack  modules.  Other  than 
the  radwaste  generated  during  the  actual 
raracking  operation,  the  staff  does  not 
expect  that  the  additional  fuel  storage 
made  possible  by  the  increased  SFP 
storage  capacity  will  result  in  a 
significant  change  in  the  generation  of 
solid  radwaste  at  Wolf  Creek. 

Liquid  Radioactive  Waste 

The  release  of  radioactive  liquids  will 
not  be  affected  directly  as  a  result  of  the 
SFP  modifications.  The  SFP  ion 
exchanger  resins  remove  soluble 
radioactive  materials  from  the  SFT 
water.  When  the  resins  are  changed  out, 
the  small  amount  of  resin  sluice  water 
that  is  released  is  processed  by  the 
radwaste  system.  As  stated  above,  the 
frequency  of  resin  changeout  may 
increase  slightly  during  the  installation 
of  the  new  racks.  However,  the  amount 
of  liquid  radioactivity  released  to  the 
environment  as  a  result  of  the  proposed 
SFP  expansion  is  expected  to  be 
negligible.  , 

Occupational  Doses 

Radiation  protection  personnel  will 
constantly  monitor  the  doses  to  the 
workers  during  the  SFP  expansion 
operation.  If  it  becomes  necessary  to 
utilize  divers  for  the  SFP  reracking 
operation,  the  licensee  will  equip  each 
diver  with  electronic  dosimeters  with 
remote,  above  surface,  readouts,  which 
will  be  continuously  monitored  by 
Health  Physics  personnel.  The  total 
occupational  dose  to  plant  workers  as  a 
result  of  the  SFP  expansion  operation  is 
estimated  to  be  between  6  and  12 
person-rem.  This  dose  estimate  is 
comparable  to  doses  for  similar  SFP 
modifications  performed  at  other  plants. 
The  upcoming  SFP  rack  installation  will 
follow  detailed  procedures  prepared 
with  full  consideration  of  as  low  as  is 
reasonably  achievable  (ALARA) 
principles. 

On  the  basis  of  the  review  of  the  Wolf 
Creek  proposal,  the  staff  concludes  that 
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the  Wolf  Creek  SEP  rack  installation  can 
be  perfonned  in  a  manner  that  will 
ensure  that  doses  to  workers  will  be 
maintained  ALARA.  The  estimated  dose 
of  6  to  12  person-rem  to  perform  the 
proposed  SEP  rack  installation  is  a 
small  fraction  of  the  annual  collective 
dose  accrued  at  Wolf  Creek. 

I  Accident  Considerations 

In  its  application,  the  licensee 
evaluated  the  possible  consequences  of 
a  fuel  handling  accident  to  determine 
the  thyroid  and  whole-body  doses  at  the 
exclusion  area  boimdary  (EAB),  low 
population  zone  (LPZ),  and  control 
room.  The  proposed  SFP  rack 
installation  at  the  Wolf  Creek  Nuclear 
Generating  Station  will  not  affect  any  of 
the  assumptions  or  inputs  used  in 
evaluating  the  dose  consequences  of  a 
fuel  handling  accident  and  therefore 
will  not  result  in  an  increase  in  the 
doses  from  a  postulated  fuel  handling 
accident. 

Uranium  Fuel  Cycle  and  Transportation 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988,  as  corrected  on  August  24, 1988 
(53  FR  32322),  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant. 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  eitlier  imchanged 
or  may,  in  fact,  be  reduced  from  those 
isiunmarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

Details  of  the  radiological 
consequences  of  the  proposed  action 
will  be  discussed  in  the  staffs  safety 
evaluation  for  the  proposed  changes. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historical 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmented  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Shipment  of  Fuel  to  a  Permanent 
Federal  Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
In  October  1996,  the  Administration  did 
commit  DOE  to  begin  storing  wastes  at 
a  centralized  location  by  January  31, 
1998.  However,  no  location  has  been 
identified  and  an  interim  federal  storage 
facility  has  yet  to  be  identified  in 
advance  of  a  decision  on  a  permanent 
repository.  Therefore,  shipping  spent 
fuel  to  the  DOE  repository  is  not 
considered  an  alternative  to  increased 
onsite  spent  fuel  storage  capacity  at  this 
time. 

Shipment  of  Fuel  to  a  Reprocessing 
FaciUty 

Reprocessing  of  spent  fuel  from  the 
Wolf  Creek  Nuclear  Generating  Station 
is  not  a  viable  alternative  since  there  are 
no  operating  commercial  reprocessing 
facilities  in  the  United  States.  Therefore, 
spent  fuel  would  have  to  be  shipped  to 
an  overseas  facility  for  reprocessing. 
However,  this  approach  has  never  been 
used  and  it  would  require  approval  by 
the  Department  of  State  as  well  as  other 
entities.  Additionally,  the  cost  of  spent 
fuel  reprocessing  is  not  offset  by  the 
salvage  value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipment  of  Fuel  to  Another  Utility  or 
Site  for  Storage 

The  shipment  of  fuel  to  another  utility 
for  storage  would  provide  short-term 
relief  from  the  storage  problem  at  the 
Wolf  Creek  Nuclear  Generating  Station. 
The  Nuclear  Waste  Poficy  Act  and  10 
CFR  Part  53,  however,  clearly  place  the 
responsibility  for  the  interim  storage  of 
spent  fuel  with  each  owner  or  operator 
of  a  nuclear  plant.  The  shipment  of  fuel 


to  another  source  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  radiation  exposure,  as  well 
as  the  fact  that  no  additional  storage 
capacity  would  be  created. 

Reduction  of  Spent  Fuel  Generation 

Improved  usage  of  fuel  and/or 
operation  at  a  reduced  power  level 
would  decrease  the  amount  of  fuel  being 
stored  in  the  pool  and  thus  increase  the 
amount  of  time  before  full  core  off-load 
capacity  is  lost.  With  extended  bumup 
of  fuel  assembhes,  the  fuel  cycle  would 
be  extended  and  fewer  offloads  would 
be  necessary.  The  licensee  is  planning 
on  operation  of  an  18-month  refueling 
cycle,  and,  as  part  of  this  proposed 
amendment,  the  licensee  plans  to 
increase  the  enrichment  to  5  percent. 
Operating  the  plant  at  a  reduced  power 
level  would  not  make  effective  use  of 
available  resources,  and  would  cause 
unnecessary  economic  hardship  on 
Wolf  Creek  Nuclear  Operating 
Corporation  and  its  customers. 
Therefore,  reducing  the  amount  of  spent 
fuel  generated  by  increasing  bumup 
further  or  reducing  power  is  not 
considered  a  practical  alternative. 

The  staff  also  considered  denial  of  the 
preposed  action  (no-action  alternative). 
Denial  of  the  application  would  result 
in  no  change  in  current  environmental 
impacts. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Wolf  Creek  Nuclear 
Generating  Station  dated  June  1982. 

Agencies  and  Persons  Consulted: 

In  accordance  with  its  stated  policy, 
on  December  4,  1998,  the  staff  consuhed 
with  the  Kansas  State  official,  Mr.  Vick 
Cooper  of  the  Kansas  Department  of 
Health  and  Enviroimient,  regarding  the 
environmental  impact  of  the  proposed 
acUon.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  March  20,  1998,  as  supplemented 
by  letters  dated  May  28,  1998,  June  30, 
1938,  August  28, 1998,  and  September 
4, 1998,  which  are  available  for  pubfic 
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inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  rooms 
located  at  the  Emporia  State  University, 
Wilham  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Kristine  M.  Thomas, 

Project  Manager,  Project  Directorate  lV-2, 
Division  of  Reactor  Projects — lU/lV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  98-32955  Filed  12-10-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-23589;  File  No.  812-10996] 

Cova  Financial  Services  Life  insurance 
Company,  et  al.;  Notice  of  Application 

December  4,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  appUcation  for  an 

order  pursuant  to  Sections  1 7(b)  and 

26(b)  of  the  Investment  Company  Act  of 

1940  (the  "1940  Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  pursuant  to  26(b)  of  the 
1940  Act,  approving  the  proposed 
substitution  of  secxirities,  and  pursuant 
to  Section  17(b)  of  the  1940  Act 
exempting  related  transactions  from 
Section  17(a)  of  the  1940  Act. 
APPUCANTS:  Cova  Financial  Services 
Life  Insurance  Company  ("Cova  Life"), 
First  Cova  Life  Insurance  Company 
("First  Cova  Life"),  Cova  Financial  Life 
Insurance  Company  ("Cova  Financial 
Life)  (collectively,  the  "Life 
Companies"),  Cova  Variable  Annuity 
Account  One  ("Cova  Account  One"), 
Cova  Variable  Life  Account  One  ("Cova 
Life  Account  One"),  First  Cova  Variable 
Annuity  Account  One  ("First  Cova 
Account  One"),  Cova  Variable  Aimuity 
Account  Five  ("Cova  Account  Five") 
(collectively,  the  "Accounts"),  Cova 
Series  Trust  ("Cova  Trust"),  Lord  Abbett 
Series  Fund,  Inc.  ("Lord  Abbett  Fund"), 
and  General  American  Capital  Company 
("General  American  Fund") 
(collectively,  the  "Management 
Companies"). 

FIUNG  DATE:  The  appUcation  was  filed 
on  February  5, 1998,  and  amended  and 
restated  on  November  4, 1998. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wall  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Apphcants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  December  29,  1998,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Blazzard,  Grodd  & 
Hasenauer,  P.C.  943  Post  Road  East, 
Westport,  CT  06880,  Attn:  Raymond  A. 
O'Hara  m,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L  Dunphy,  Attorney,  or  Mark 
Amorosi,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  The  Life  Companies  are  affiliated 
stock  life  insurance  companies,  whose 
parent  is  General  American  Life 
Insurance  Company  ("General 
American").  Cova  Life  is  incorporated 
in  Missouri  and  does  business  in  the 
District  of  Columbia  and  in  all  states 
except  California,  Maine,  New 
Hampshire,  New  York  and  Vermont. 
First  Cova  is  incorporated  in  and 
licensed  to  do  business  only  in  the  state 
of  New  York.  Cova  Financial  Life  is 
incorporated  in  and  licensed  to  do 
business  only  in  the  state  of  California. 

2.  Each  of  the  Accounts  is  registered 
with  the  Commission  as  a  unit 
investment  trust.  The  assets  of  each 
Account  support  variable  annuity 
contracts  and,  with  respect  to  Cova  Life 
Account  One,  variable  life  insurance 
poUcies  (the  "Contracts").  Interests 
under  the  Contracts  have  been 
registered  under  the  Securities  Act  of 
1933  (File  Nos.  33-39100;  33-14979; 
and  333-34741). 


3.  The  Accounts  are  divided  into 
subaccounts,  each  of  which  reflects  the 
investment  performance  of 
corresponding  portfolios  of  Cova  Trust, 
Lord  Abbett  Fund,  and  the  General 
American  Fund. 

4.  Cova  Trust  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company  and  is  currently 
comprised  of  twenty  portfohos,  nine  of 
which  are  involved  in  the  proposed 
substitution;  Stock  Index  Portfolio, 
Large  Cap  Stock  Portfoho,  Quality 
Income  Portfolio,  Quality  Bond 
Portfoho,  High  Yield  Portfolio,  Bond 
Debenture  Portfolio,  Money  Market 
Portfolio,  VKAC  Growrth  and  Income 
Portfolio  and  the  Lord  Abbett  Growth 
and  Income  PortfoUo. 

5.  Cova  Investment  Advisory 
Corporation  ("Cova  Advisory"),  an 
indirect  wholly  owned  subsidiary  of 
General  American,  is  the  investment 
adviser  for  Cova  Trust.  Cova  Advisory 
has  engaged  sub-advisers  for  each  of  the 
portfolios  of  Cova  Trust.  The  sub- 
adviser  for  the  Large  Cap  Stock  and 
Quality  Bond  Portfolios  is  J.P.  Morgan 
Investment  Management,  Inc.  ("JPM"). 
The  sub-adviser  for  the  Stock  Index, 
Quality  Income,  High  Yield,  Money 
Market  and  VKAC  Growrth  and  Income 
Portfolios  is  Van  Kampen  American 
Capital  Investment  Advisory  Corp. 
("VKAC").  Lord  Abbett  is  the  sub- 
adviser  for  the  Lord  Abbett  Growth  and 
Income  Portfolio  and  the  Bond 
Debenture  Portfolio  of  Cova  Trust. 

6.  Lord  Abbett  Fund  is  registered 
under  the  1940  Act  as  an  open  end 
management  investment  company  and 
is  currently  comprised  of  two  portfolios, 
one  of  which — the  Growth  and  Income 
Portfolio — is  relevant  to  the  proposed 
substitution.  Lord  Abbett  &  Co.  ("Lord 
Abbett")  is  the  investment  manager  of 
the  Lord  Abbett  Fund. 

7.  General  American  Fund  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company  and  is  comprised  of  eight 
series,  one  of  which — the  Money  Market 
Fund — is  relevant  to  the  proposed 
substitution.  Conning  Asset 
Management  Company,  an  affiliate  of 
General  American,  is  the  investment 
adviser  to  the  Money  Market  Fund. 

8.  Applicants  propose  to  substitute 
shares  of  certain  portfolios  of  Cova  Trust 
and  the  General  American  Fund 
("Substitute  Funds")  for  shares  of 
certain  other  portfolios  of  Cova  Trust, 
the  General  American  Fund,  and  the 
Lord  Abbett  Fund  (the  "Replaced 
Fimds")  as  follows: 


5.  Lord  Abbe 
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Substitute  fund 

Cova  Trust 

1.  Large  Cap  Stock  Portfolio  

2.  Quality  Borxl  Portfolio Z 

3.  Bond  Oet)enture  Portfolio  !!!"."!!!"! 

4.  Lord  Abbett  Growth  and  Income  Portfolio 

i                                                                Cova  Trust 
.  Lord  Abbett  Growth  and  Income  Portfolio 

I                                                      General  American  Fund 
|6.  Money  Market  Portfolk) 


Replaced  fund 


CovaTojst 

1.  Stock  Index  Portfolk). 

2.  Quality  Income  Portfolio. 

3.  High  YieW  Portfolk). 

4.  VKAC  Growth  and  Income  Portfolk). 

Lord  Abbett  Fund 

5.  Growth  and  Income  Portfolk). 

Cova  Trust 

6.  Money  Market  Portfolk). 


9.  Applicants  represent  that  the 
Substitute  Funds  have  investment 
objectives  that  are  the  same  as,  similar 
to,  or  consistent  with  those  of  the 
Replaced  Funds.  For  each  of  the 
substitutions  numbered  1-4  in  Table  1, 
above.  Applicants  state  that  the 
Replaced  Fimd  and  Substitute  Fund  are 
not  the  same,  but  are  substantially 
similar.  For  the  substitution  numbered  5 
above.  Applicants  state  that  the 
ReplacedTimd  and  Substitute  Fimd  are 
"clone"  funds  with  identical  investment 
objectives  and  policies,  and  the 
investment  adviser  of  the  Replaced 
Fund  will  continue  to  provide 
investment  advice  to  the  Substitute 
Fimd  as  a  sub-adviser  to  the  fund. 
Applicants  state  that  the  substitution 
nimibered  6  involves  two  money  market 
funds  with  substantially  identical 
investment  objectives. 

10.  Applicants  state  that  five  of  the  six 
proposed  substitutions  involve 
Replaced  Funds  that  are  sub-advised  by 
VKAC  which  is  no  longer  an  affiUated 
entity  of  the  Life  Companies.  These  five 
Portfolios  are:  the  Stock  Index  Portfolio, 
the  Quality  Income  Portfolio,  the  High 
Yield  Portfolio,  the  VKAC  Growth  and 
Income  Portfolio  and  the  Money  Market 
Portfolio.  The  Life  Companies  examined 
the  historical  investment  performance 
records  of  the  proposed  sub-advisers/ 
advisers  for  the  Substitute  Funds  and 
determined  that  such  records  compared 
favorably,  or  were  better  than,  those  of 
VKAC,  the  sub-adviser  for  five  Replaced 
Funds.  Applicants  also  maintain  that 
the  expense  ratios  of  these  Replaced 
Funds  is  likely  to  increase  over  time  as 
assets  decline  and  therefore,  the 
performance  of  these  funds  will  be  hurt. 
Applicants  state  that,  given  the  desire  of 
the  Life  Companies  to  improve 
performance,  the  Life  Companies  have 
determined  that  it  is  in  their  best 
interest  and  in  the  best  interest  of  the 
Contract  owners  to  pursue  the  proposed 
substitutions. 

11.  The  Lord  Abbett  Growth  and 
Income  Portfolio  of  Cova  Trust  is  a 
newly  created  investment  portfolio  that 
will  not  begin  operations  until  the 
proposed  substitution  takes  place  and 


therefore  does  not  have  an  operating 
history.  Applicants  state  that  the 
Substitute  Fund's  investment  objectives 
and  policies  are  a  "clone"  of  the 
Replaced  fund,  and  therefore,  the 
Apphcants  expect  the  Substitute  Fund 
to  have  portfolio  characteristics  that  are 
substantially  the  same  as  the  Replaced 
Fund. 

12.  Apphcants  state  that  certain  of  the 
Substitute  Funds  are  substantially  larger 
than  the  Replaced  Funds.  Apphcants 
maintain  that  other  Substitute  Funds, 
although  smaller  than  the  Replaced 
Funds,  are  growing  at  a  much  faster  rate 
than  the  Replaced  Funds.  Apphcants 
assert  that  the  increased  asset  size  of  the 
Substitute  Fimds  is  more  likely  to  result 
in  economies  of  scale  and  in  lower 
operating  expenses  which  inure  to  the 
benefit  of  Contract  owners. 

13.  Apphcants  state  that  certain  of  the 
Replaced  Fimds  of  Cova  Trust  have 
experienced  more  favorable  expense 
ratios  than  the  Substitute  Funds. 
Apphcants  state,  however,  that  the  Cova 
Trust  Replaced  Funds  are  no  longer 
offered  for  sale  and  therefore  their  assets 
are  likely  to  decrease  over  time  given 
normal  levels  of  tremsfers  and 
redemptions.  Accordingly,  Apphcants 
maintain  that  the  expense  ratios  of  these 
Replaced  Fimds  will  rise  given  the 
dechning  assets  and  the  resulting  loss  of 
economies  of  scale. 

14.  Furthermore,  Applicants  state  that 
Life  Companies  have  been  voluntarily 
subsidizing  the  Cova  Trust  Replaced 
Funds  for  all  operating  expenses 
exclusive  of  investment  advisory  fees. 
Apphcants  maintain  that  the  Life 
Companies  have  already  expended 
considerable  amounts  of  money 
voluntarily  subsidizing  these  portfolios, 
and  it  is  likely  that  the  Life  Companies 
will  cease  any  future  ejcpense 
reimbursements.  Without  expense 
reimbursements,  Apphcants  maintain 
that  the  expense  ratios  of  the  Cova  Trust 
Replaced  Funds  will  likely  exceed  their 
Substitute  Fund  counterparts  over  time. 

15.  Apphcants  state  that  the  proposed 
substitution  will  take  place  at  relative - 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owrner's 


Contract  value  or  in  the  dollar  value  of 
their  investment  in  the  Accounts.  The 
substitutions  will  be  effected  by 
redeeming  shares  of  the  Replaced  Funds 
on  the  date  of  substitution  at  net  asset 
vakie  and  using  the  proceeds  to 
purchase  shares  of  the  Substitute  Funds 
at  net  asset  value  on  the  same  date.  At 
all  times,  the  Contract  values  will 
remain  unchanged  and  fully  invested. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitutions  nor  will  their  rights  under 
the  Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  proposed  substitutions,  including 
legal,  accounting  and  other  fees  and 
expenses,  will  be  paid  by  the  Life 
Companies.  In  addition,  the  proposed 
substitutions  will  not  impose  any  tax 
liabihty  on  Contract  owners.  The 
proposed  substitutions  will  not  cause 
the  Contract  fees  and  charges  currently 
being  peiid  by  existing  Contract  owTiers 
to  be  greater  after  the  proposed 
substitutions  than  before  the  proposed 
substitutions. 

16.  Applicants  state  that  it  is  expected 
that  certain  of  the  substitutions  will  be 
effected  by  redeeming  the  shares  of  the 
Replaced  Fund  partly  in  cash  and  partly 
in-kind.  Those  assets  will  then  be 
contributed  to  the  Substitute  Fund  to 
purchase  shares  of  that  fund. 
Redemptions  and  contributions  in-kind 
will  reduce  the  brokerage  costs  that 
would  otherwise  be  incurred  in 
connection  vdth  the  redemption.  The 
use  of  in-kind  redemptions  and 
contributions  will  be  done  in  a  manner 
consistent  with  the  investment 
objtfctives  and  policies  and 
diversification  requirements  of  the 
applicable  Substitute  Fund,  and  the 
adviser  and  each  Substitute  Fund's  sub- 
adviser  will  review  the  in-kind 
redemptions  to  assure  that  the  assets 
proposed  for  the  fund  are  suitable  for 
the  Substitute  Fund.  The  assets  subject 
to  in-kind  redemption  and  purchase 
will  be  valued  based  on  the  normal 
valuation  procedures  of  the  redeeming 
and  purchasing  funds.  Applicants  state 
that  any  inconsistencies  in  valuation 
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procedures  between  the  Replaced  Fund 
and  the  Substitute  Fund  will  be 
reconciled  so  thatthe  redeeming  and 
purchasina  values  are  the  same. 

17.  Appucants  state  that  after  the 
subctitutions  have  been  completed  there 
will  be  one  instance  where  more  than 
one  sub-account  of  an  Account  will 
hold  shares  of  a  single  Substitute  Fund. 
The  Life  Companies  intend  to 
consolidate  those  sub-accounts. 
Specifically,  Apphcants  state  the 
subaccounts  currently  investing  in  the 
VKAC  Growth  and  Income  Portfolio  and 
the  Growth  and  Income  Portfolio  of  the 
Lord  Abbet  Fund  will  be  merged  in  to 
new  sub-accounts  which  will  invest  in 
the  Lord  Abbett  Growth  and  Income 
Portfoho  of  Cova  Trust.  Shares  held  by 
the  existing  sub-accounts  will  be 
transferred  to  the  new  sub-accounts  at 
net  asset  value  so  there  will  be  no 
financial  impact  to  the  Contract  owner. 

18.  Applicants  state  that  the  Lifis 
Companies  have  supplemented  the 
Contract  prospectuses  to  reflect  the 
proposed  substitutions.  The 
supplements  identify  which  funds  are 
being  replaced  and  advise  Contract 
owners  that  they  may  transfer  assets 
fit>m  any  subaccoimt  involved  in  the 
proposed  substitution  to  any  other 
subaccount  available  under  a  Contract 
without  any  limitation  or  charge  prior  to 
the  date  of  the  substitution  and  for  a 
period  of  30  days  after  the  substitution. 
Contract  owners  who  are  affected  by  the 
substitution  will  be  sent  notice  of  the 
substitutions  within  five  days  following 
the  substitution  date  confirming  that  the 
substitutions  have  been  completed  and 
reiterating  their  right  to  make  transfers 
to  any  other  subaccount  for  a  period  of 
30  days  &om  the  date  of  the  notice 
without  any  limitation  or  charge  being 
imposed. 

19.  Applicants  state  that  following  the 
substitutions,  Contract  owners  will  be 
afforded  the  same  contract  rights, 
including  surrender  and  other  transfer 
rights  with  regard  to  amounts  invested 
imder  the  Contracts,  as  they  currently 
have. 

Applicant's  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  '(ijt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  a  seciirity  unless  the  Commission 
shall  have  approved  such  substitution." 
Section  26(b)  of  the  1940  Act  also 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 


purpose  fairly  intended  by  the  poUcies 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  26(b)  of  the  1940  Act 
approving  the  proposed  substitutions  by 
the  Life  Companies.  Applicants  assert 
that  the  purposes,  terms,  and  conditions 
of  the  proposed  substitutions  are 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act.  Applicants 
further  assert  that  the  proposed 
substitutions  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  of  the  1940  Act  was  intended  to 
guard  against. 

3.  Applicants  state  that  the  Contracts 
reserve  the  Life  Companies'  right, 
subject  to  Commission  approval,  to 
substitute  shares  of  one  management 
investment  company  for  another  in 
situations  where  it  could  benefit  the  Life 
Companies  and  the  Contract  owners. 
Applicants  also  state  that  the  Contract 
prospectuses  disclose  this  right. 
Applicants  maintain  that  each  of  the 
Substitute  Funds  is  a  suitable  and 
appropriate  investment  vehicle  for 
Contract  owners  and  each  of  the 
Substitute  Funds  has  either  a 
substantially  identical  investment 
objective  or  an  investment  objective  that 
is  similar  to  or  comparable  with  the 
Replaced  Fund. 

4.  Applicants  submit  that  the 
proposcKl  substitutions  meet  the 
following  standards  that  have  been 
applied  to  substitutions  in  the  past  in 
that: 

a.  The  investment  objectives  of  the 
Substitute  Funds  are  substantially 
identical  to,  similar  to,  or  comparable 
with  those  of  the  Replaced  Funds; 

b.  The  substitutions,  in  all  cases,  will 
be  effected  at  the  net  asset  value  of  the 
respective  shares  in  conformity  with 
Section  22(c)  of  the  1940  Act  and  Rule 
22c-l  thereunder,  without  the 
imposition  of  any  transfer  or  similar 
charge; 

c.  The  Life  Companies  have 
undertaken  to  assume  the  expenses  and 
transaction  costs,  including  among 
others,  legal  and  accounting  fees  and 
any  brokerage  commission,  relating  to 
the  substitutions; 

d.  The  substitutions  in  no  way  will 
alter  the  insurance  benefits  to  Contract 
owners  or  the  contractual  obligations  of 
the  Life  Companies; 

e.  The  substitutions  in  no  way  will 
alter  tax  benefits  to  Contract  owners; 
and 

f.  Contract  owners  may  choose  simply 
to  withdraw  amounts  credited  to  them 
following  the  substitutions  under  the 
conditions  that  currently  exist  without 
incurring  any  charges  (other  than  any 
applicable  withdrawal  charges). 


5.  Section  17(a)(1)  of  the  1940  Act 
prohibits  an  affiliated  person,  or  an 
a£Bliate  of  an  affiliated  person,  of  a 
registered  investment  company,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  any  affiliated  person  from 
purchasing  any  security  or  other 
property  from  such  registered 
investment  company. 

6.  Applicants  state  that  certain 
portfoUos  of  the  Management 
companies  may  be  affiliated  persons  of 
each  other  or  affiliated  persons  of 
affiliated  persons  of  each  other.  In 
addition.  Applicants  state  that  the 
proposed  substitutions  by  the  Life 
Companies,  which  may  entail  the 
indirect  purchase  of  shares  of  the 
Substitute  Funds  with  portfoho 
securities  of  the  Replaced  Funds  and  the 
indirect  sale  of  portfolio  securities  of  the 
Replaced  Fimds  for  shares  of  the 
Substitute  Funds,  may  also  entail  the 
purchase  or  sale  of  such  seciirities  by 
each  of  the  portfolios  of  the 
Management  Companies  involved, 
acting  as  principal,  to  one  of  the  other 
portfolios  of  the  Management 
Companies  and  therefore  may  be  in 
contravention  of  Section  17(a)  of  the 
1940  Act. 

7.  Applicants  request  an  order 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  the  in-ldnd  redemptions 
and  purchases  from  the  provisions  of 
Section  17(a).  Section  17(b)  of  the  1940 
Act  provides  that  the  Commission  may 
grant  an  order  exempting  a  proposed 
transaction  fiom  Section  17(a)  if 
evidence  establishes  that:  (1)  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (2)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

8.  Applicants  represent  that  the  terms 
of  the  proposed  substitution,  including 
the  consideration  to  be  paid  and 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned  and  that  the 
interest  of  Contract  owners  will  not  be 
diluted.  The  in-kind  redemptions  and 
purchases  will  take  place  at  relative  net 
asset  value  with  no  change  in  the 
amoimt  of  any  Contract  owner's 
Contract  or  accumulation  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  tne  Accounts. 
Both  the  investment  advisers/and  or 
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sub-advisers  will  examine  the  portfolios 
securities  being  offered  to  each  Portfolio 
and  accept  only  those  securities  as 
consideration  that  they  would  have 
acquired  directly  in  a  cash  transaction. 
The  AppUcants  represent  that  the 
transactions  are  consistent  with  the 
policies  of  each  investment  company 
and  the  general  purposes  of  the  1940 
Act,  and  comply  with  the  requirements 
of  Section  170)). 

Conclusion 

AppUcants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  substitution  and  related 
transactions  involving  in-kind 
redemptions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  9»-32933  Filed  12-10-98;  8:45  am) 
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COMMISSION 
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Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Acceterated  Approval 
of  An>endment  No.  2  to  the  Proposed 
Rule  Change  Relating  to  the  Listing 
Under  Rules  1000A  et  seq.  of  Select 
Sector  SPDRs^M  and  Technology  100 
Index  Fund  Shares 

December  4, 1998. 
I.  IntToduction 

On  July  17. 1998,  the  American  Stock 
Exchange,  Inc.  ("AMEX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934,1  and  Rule  19l>-4  thereunder,*  a 
proposed  rule  change  to  list  and  trade 
under  AMEX  Rules  1000 A  et  seq. 
("Index  Fund  Shares")  the  following 
seciuities:  (1)  nine  series  of  Select 
Sector  SPDRsSM.;  and  (2)  one  series  of 
the  Technology  100  Index  Fimd 
(collectivelv.  the  "Funds"). 

Notice  of  the  proposed  rule  change, 
together  with  substance  of  the  proposal, 
was  pubUshed  for  comment  in 
Securities  Exchange  Act  Release  No. 
40391  (September  1, 1998),  63  FR  48280 
(September  9,  1998).  On  November  12, 
1998,  the  Exchange  filed  Amendment 
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No.  2.3  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  Ust  and 
trade  under  Rules  1000 A  et  seq.*  the 
following  securities  issued  by  an  open- 
end  management  investment  company: 
(1)  nine  series  of  Select  Sector 
SPDRsSM,  as  described  herein;*  and  (2) 
one  series  of  the  Technology  100  Index 
Fund.» 

(a)  Select  Sector  SPDRs 

The  Exchange  proposes  to  list  and 
trade  nine  investment  series  of  Select 
Sector  SPDRs  to  be  offered  by  the  Select 
Sector  SPDR  Trust,  an  open-ended 
investment  company  and  a 
Massachusetts  business  trust.  The  Select 
Sector  SPDRs  offered  by  the  Trust  are: 
The  Basic  Industries  Select  Sector 
SPDR;  The  Consumer  Services  Select 
Sector  SPDR;  The  Consumer  Staples 
Select  Sector  SPDR;  The  Cyclical/ 


>  Amendment  No.  2  changes  the  name  of  the 
Sector  SPDRs  to  Select  Sector  SPDRs:  clarifies  the 
duties  and  identity  of  the  lending  agent;  changes 
and  explains  the  method  of  the  dissemination  of 
product  information  by  the  Exchange:  delineates 
the  construction  and  maintenance  standards  for  the 
Select  Sector  Indices  and  the  Technology  100 
Index:  and  clarifies  that  in  the  event  of  market  wide 
circuit  breakers  trading  in  the  Select  Sector  SPDRs 
and  the  Technology  100  Index  Fund  would  be 
suspended  pursuant  to  Amex  Rule  117.  The 
substance  of  this  amendment  is  inco,fporated  into 
this  order.  See  Letter  from  Michael  Cavalier, 
Associate  General  Counsel,  Legal  <i  Regulatory 
Policy,  Amex,  to  Heather  Seidel,  Special  Counsel, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  November  11, 1998 
("Amendment  No.  2"). 

*  Amex  Rules  lOOOA  et  seq.  provide  for  the  listing 
and  trading  of  Index  Fund  Shares,  which  are  shares 
issued  by  an  open-end  management  investment 
company  that  seek  to  provide  investment  results 
that  correspond  generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or  domestic 
index.  See  Securities  Exchange  Act  Release  No. 
36947  (March  8.  1996),  63  FR  2348  (March  14, 
1996).  The  Exchange  currently  lists  under  Rules 
lOOOA  et  seq.  seventeen  series  of  World  Equity 
Benchmark  Shares™  ("WEBS™")  based  on 
Morgan  Stanley  Capital  International  foreign  stock 
indices.  "World  Equity  Benchmark  Shares"  and 
"WEBS"  are  service  marks  of  Morgan  Stanley 
Group,  Inc. 

5"S4P"*,  "Standard  k  Poor's  500"  •,  "SUndard 
&  Poor's  Depository  Receipts"*  and  "SPDRs"  •  are 
trademarks  of  The  McGraw-Hill  Companies,  Inc., 
and  "Select  Sector  SPDR"  is  a  service  mark  of  The 
McGraw-Hill  Companies,  Inc. 

•The  Select  Sector  SPDR  Trust  (with  respect  to 
Select  Sector  SPDRs)  and  The  Index  Exchange 
Listed  Securities  Trust  (with  respect  to  the  series  of 
the  Technology  100  Index  Fund)  filed  with  the 
Commission  an  Application  for  Orders  under 
Sections  6(c)  and  17(b)  of  the  Investment  Company 
Act  of  1940  ("1940  Act")  as  amended,  for  the 
purpose  of  exempting  Select  Sector  SPDRs  and  the 
series  of  the  Technology  100  Index  Fund  from 
Sections  2(a)(32),  5(a)(1),  22(d),  17(a)(1)  and  (a)(2), 
and  Rule  22c-l  under  the  1940  Act.  See  Investment 
Company  Act  Release  No.  23492  (October  20,  1998), 
63  FR  57332  (October  27, 1998). 


Transportation  Select  Sector  SPDR;  The 
Energy  Select  Sector  SPDR;  The 
Financial  Select  Sector  SPDR;  The 
Industrial  Select  Sector  SPDR;  The 
Technology  Select  Sector  SPDR;  and 
The  UtiUties  Select  Sector  SPDR.' 

Each  Select  Sector  SPDR  offers  and 
issues  Select  Sector  SPDR  shares  at  their 
net  asset  value  only  in  aggregations  of 
a  specified  number  of  shares  ("Creation 
Unit"),  generally  in  exchange  for  a 
basket  of  common  stocks  consisting  of 
some  or  all  of  the  component  securities 
("Fund  Securities")  of  a  specified 
market  sector  index  ("Select  Sector 
Index"),  together  with  the  deposit  of  a 
specified  small  cash  payment  known  as 
the  "cash  component"  and  reflecting, 
for  example,  net  accrued  dividends.  It  is 
anticipated  that  the  deposit  of  Fund 
Securities  and  the  specified  cash 
payment,  in  exchange  for  Select  Sector 
SPDRs  will  be  made  primarily  by 
instituti(Hial  investors,  arbitrageurs  and 
the  Exchange  speciaUst.  Creation  Units 
are  separable  upon  issue  into  identical 
shares  which  are  listed  and  traded  on 
the  AMEX.  Similarly,  shares  are  also 
redeemable  only  in  Creation  Unit  size 
aggregations  and  usually  in  exchange  for 
Fund  Securities  and  a  sjjecified  cash 
payment.  It  is  anticipated  that  a 
Creation  Unit  will  consist  of  50,000 
shares  of  the  relevant  series  of  Select 
Sector  SPDRs.  The  Select  Sector  SPDR 
Tnfst  reserves  the  right  to  offer  a  "cash" 
option  for  creations  and  redemptions  of 
Select  Sector  SPDRs,  although  it  has  no 
current  intention  of  doing  so.  For  each 
Select  Sector,  SPDR,  the  Administrator 
(State  Street  Bank  and  Trust  Company) 
makes  available  through  the  National 
Securities  Clearing  Corporation 
("NSCC"),  immediately  prior  to  the 
opening  of  business  on  the  AMEX,  the 
list  of  names  and  the  required  number 
of  share  of  stocks  of  each  relevant  Select 
Sector  Index  to  be  included  in  the 
securities  deposit  required  in 
connection  with  the  creation  of  Select 
Sector  SPDRs  in  Creation  Unit  size 
aggregations.* 


'  Information  on  the  component  stocks  of  the 
Select  Sector  Indices  and  the  Technology  100  Index 
is  available  in  the  public  file. 

•The  procedures  for  the  creation  and  redemption 
of  S<ilect  Sector  SPDRs  and  Technology  100  Index 
Fund  shares  are  similar  to  those  applicable  for 
SPDRs,  for  utilize  processes  of  the  National 
Securities  Clearing  Corporation  in  connection  with 
the  transmittal  of  trade  instructions,  the  transfer  of 
component  securities  and  the  cash  component,  and 
the  transfer  of  Select  Sector  SPDRs  or  Technology 
100  Index  Fund  shares  and  component  securities  on 
creation  or  redemption.  This  contrasts  with 
procedures  for  the  creation  and  redemption  of  other 
Index  Fund  Shares  currently  listed  on  the  Amex 
(i.e.,  WEBS"*),  which,  while  similar  in  certain 
respects  to  SPDR  procedures,  do  not  utilize  such 
National  Securities  Clearing  Corporation  processes. 

Continuad 
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Each  of  the  nine  Select  Sector  Indices, 
which  is  the  benchmark  for  a  Select 
Sector  SPDR,  is  intended  to  give 
investors  an  efficient  way  to  track  the 
movement  of  baskets  of  the  equity 
securities  of  public  companies  that  are 
components  of  the  Standard  &  Poor's 
500  Composite  Stock  Index  ("S&P  500") 
and  are  involved  in  specific  sectors.^ 
Each  stock  included  in  a  Select  Sector 
Index  (the  "Component  Stocks")  will  be 
selected  from  companies  represented  in 
the  S&P  500.  >o  The  nine  Select  Sector 
Indices  together  will  include  all  of  the 
companies  represented  in  the  S&P  500 
and  all  of  the  stocks  in  the  S&P  500  will 
be  allocated  to  one  and  only  one  of  the 
Select  Sector  Indices.  Each  Select  Sector 
Index  will  be  calculated  by  the  AMEX's 
Index  Services  Group  ("AMEX  ISC") 
using  the  "market  capitaUzaUon" 
methodology  (the  same  method  used  in 
calculating  the  S&P  500).  This  design 
ensures  that  each  of  the  component 
stocks  within  a  Select  Sector  Index  is 
represented  in  a  proportion  consistent 
with  its  percentage  with  respect  to  the 
total  market  capitalization  of  the  Select 
Sector  Index.  Under  certain  conditions, 
the  number  of  shares  of  a  component 
stock  may  be  adjusted  to  conform  to 
requirements  of  Subchapter  M  imder  the 
Internal  Revenue  Code." 

The  stocks  included  in  a  Select  Sector 
Index  have  been  assigned  to  a  Select 
Sector  Index  by  Merrill  Lunch,  Pierce, 
Fenner  &  Smith  Incorporated  ( 'Merrill 
Lynch"  or  "the  Index  Compilation 
Agent").  The  Index  Compilation  Agent, 
after  consultation  with  Standard  & 
Poor's,  assigns  Component  stocks  to  a 
particular  Select  Sector  Index  with  the 
aim  of  categorizing  a  company's 


Unlike  the  WEBS  series,  which  do  not  hold  all  of 
the  applicable  index  stoclu  but  instead  utilize  a 
representative  "portfolio  sampling"  technique. 
Select  Sector  SPDRs  and  the  Technology  100  Index 
Fund  generally  will  hold  all  of  the  securities  in  the 
applicable  index,  subject  to  certain  conditions 
disclosed  in  the  applicable  prospectus. 

"The  S4P  500  Index  consists  of  500  stocks 
chosen  by  Standard  k  Poor's  for  market  sire, 
liquidity,  and  industry  group  representation,  ft  is  a 
market-value  weighted  index  (stock  price  times 
number  of  shares  outstanding),  with  each  stock's 
weight  in  the  Index  proportionate  to  its  market 
value. 

'"The  Select  Sector  Indices  underlying  the  Select 
Sector  SPDRs  are  not  the  same  as  S»P  indices  based 
on  speciHc  industry  sectors,  although  the 
component  stocks  of  the  Select  Sector  Indices  may 
be  comparable  to,  and  overlap  with,  the  SAP  sector 
indices  to  some  degree. 

"  Each  Select  Sector  SPDR  Fund  (as  well  as  the 
Technology  100  Index  Fund]  intends  to  qualify  for 
and  to  elect  treatment  as  a  separate  regulated 
investment  company  under  Subchapter  M.  To 
qualify  for  such  treatment,  a  company  must 
annually  distribute  at  least  90%  of  its  net 
investment  company  taxable  income  (which 
includes  dividends,  interest  and  net  short-terra 
capital  gains)  and  meet  several  other  requirements, 
including  certain  diversification  tests. 


fundamental  businesses  on  the  basis  of 
the  company's  sales  and  earnings 
composition  and  its  predominant  source 
of  revenue  among  the  company's 
business  lines.  In  addition,  such 
assignment  is  based  on  the  sensitivity  of 
the  company's  stock  price  and  business 
results  to  the  corrmion  factors  that  affect 
other  companies  in  the  specific  Select 
Sector  Index. '2  Standard  &  Poor's  has 
sole  control  over  the  removal  of  stocks 
from  the  S&P  500  and  the  selection  of 
replacement  stocks  to  be  added  to  the 
S&P  500,  but  only  plays  a  consulting 
role  in  the  assignment  of  the  S&P  500 
component  securities  to  any  Select 
Sector  Index.  The  assignment  of 
component  stocks  to  a  Select  Sector 
Index  is  the  sole  responsibility  of  the 
Index  Compilation  Agent.  If  Standard  & 
Poor's  removes  a  stock  from  the  S&P 
500,  Merrill  Lynch  will  remove  the 
same  stock  from  whichever  Select 
Sector  Index  it  is  in.  When  Standard  & 
Poor's  assign  a  replacement  stock  to  the 
S&P  500,  Merrill  Lynch  will  assign  the 
same  stock  to  whichever  Select  Sector 
Index  it  deems  appropriate. 

Each  Select  Sector  Index  is  weighted 
based  on  the  market  capitalization  of 
each  of  the  Component  Stocks,  subject 
to  the  following  asset  diversification 
requirements:  (i)  the  market 
capitalization-based  weighted  value  of 
any  single  Component  Stock  measured 
on  the  last  day  of  a  calendar  quarter  may 
not  exceed  24.99%  of  the  total  value  of 
its  respective  Select  Sector  Index;  and 
(ii)  with  respect  to  50%  of  the  total 
value  of  the  Select  Sector  Index,  the 
market  capitalization-based  weighted 
value  of  the  Component  Stock  must  be 
diversified  so  that  no  single  Component 
Stock  measured  on  the  last  day  of  a 
calendar  quarter  represents  more  that 
4.99%  of  the  total  value  of  its  respective 
Select  Sector  Index,  or  in  other  words, 
the  sum  of  the  weight  of  all  of  the 
component  stocks  that  each  represent 
less  than  5%  of  the  Index  must  be  equal 
to  at  least  50%  of  the  Index  weight. 

Rebalancing  the  Select  Sector  Indices 
to  meet  the  asset  diversification 
requirements  will  be  the  responsibility 
of  the  AMEX  ISG.  If  shortly  prior  to  the 
last  business  day  of  any  calendar  quarter 
(a  "Quarterly  Qualification  Date"),  a 
Component  Stock(s)  approaches  the 
maximum  allowable  value  limits  set 
forth  above  (the  "Asset  Diversification 
Limits"),  the  percentage  that  such 
Component  Stock  (or  Component 
Stocks)  represents  in  the  Select  Sector 
Index  will  be  reduced  and  the  market 


capitalization-based  weighted  value  of 
such  Component  Stock  (or  Component 
Stocks)  will  be  redistributed  across  the 
Component  Stocks  that  do  not  closely 
approach  the  Asset  Diversification 
Limits  in  accordance  with  the 
methodology  set  forth  in  the  prospectus 
and  Statement  of  Additional 
Information  for  the  Select  Sector  SPDR 
Trust.  The  Select  Sector  Indices  are 
calculated  and  disseminated  by  the 
AMEX  ISG. 

Periodically,  the  Index  Compilation 
Agent  will  supply  the  AMEX  ISG  with 
sector  designations  for  a  number  of 
stocks  deemed  likely  candidates  for 
replacement  selection  by  the  Standard  & 
Poor's  500  Index  Committee.  If  a 
replacement  not  on  the  current  list  is 
selected  by  the  Standard  &  Poor's  500 
Index  Committee,  the  AMEX  ISG  will 
ask  the  Index  Compilation  Agent  to 
assign  the  stock  to  one  of  the  nine 
sectors  promptly.  AMEX  will 
disseminate  information  on  this 
assignment  and  on  consequent  changes 
in  the  Select  Sector  Index(es).  The 
AMEX  does  not  expect  the  timing  of 
dissemination  of  such  information  to  be 
materially  affected  by  whether  a 
replacement  stock  had  been  included 
among  the  candidates  for  replacement 
supplied  by  the  Index  Compilation 
Agent. 

The  Index  Compilation  Agent  at  any 
time  may  determine  that  a  Component 
Stock  which  has  been  assigned  to  one 
Select  Sector  Index  has  undergone  such 
a  transformation  in  the  composition  of 
its  business  that  is  should  be  removed 
bom  that  Select  Sector  Index  and 
assigned  to  a  different  Select  Sector 
Index.  In  the  event  that  the  Index 
Compilation  Agency  notifies  the  AMEX 
ISG  that  a  Component  Stocks  Select 
Sector  Index  assignment  should  be 
changed  the  AMEX  will  disseminate 
notice  of  the  change  by  using  an 
information  circular  to  their 
membership  within  one  business  day  of 
receipt  of  such  notice  and  will 
implement  the  change  in  the  affected 
Select  Sector  Indices  on  a  date  no  less 
than  one  week  after  the  initial 
dissemination  of  information  on  the 
sector  change  to  the  maximum  extent 
practicable. »3  It  is  not  anticipated  that 
Component  Stocks  will  change  sectors 
frequently. 

Component  Stocks  removed  from  and 
added  to  the  S&P  500  will  be  deleted 
ft^om  and  added  to  the  appropriate 
Select  Sector  Index  consistent  with  the 
timing  of  the  announcement  and 


'2  For  example,  Amex  states  that  a  common  factor 
that  could  affect  the  prices  for  the  Component 
Stocks  in  the  Financial  Select  Sector  Index  or  the 
Utilities  Select  Sector  Index  is  interest  rate 
variations.  See  Amendment  No.  2,  supra  note  3. 


'^Telephone  Conversation  t>etween  Michael 
Cavalier.  Associate  General  Counsel,  Legal  & 
Regulatory  Policy,  Amex.  and  Marc  McKayle, 
Attorney,  Division,  Commission,  on  November  24, 
1998. 
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effectiveness  of  additions  and  deletions 
from  the  SAP  500  insofar  as  practicable. 
The  AMEX  will  announce  a  change  to 
B  Select  Sector  Index  promptly 
following  an  announcement  by 
Standard  &  Poor's  of  an  addition  to  and 
deletion  from  the  S&P  500. »*  Generally, 
changes  in  the  applicable  component 
;  stock  for  the  relevant  Select  Sector 
[  SPDR  Index  will  be  made  concurrently 
with  Standard  &  Poor's  change  to  the 
S&P  500.15 

Standard  &  Poor's  wrill  advise  the 
AMEX  ISG  regarding  the  handling  of 
nonroutine  corporate  actions  which  may 
arise  from  time  to  time  and  which  may 
have  an  impact  on  the  calculation  of  the 
S&P  500.  and,  consequently,  on  the 
calculation  of  the  Select  Sector  Indices. 
Corporate  Actions  such  as  a  merger  or 
acquisition,  stock  splits,  and  routine 
spin-offs,  which  require  adjustments  in 
the  Select  Sector  Index  calculation,  will 
be  handled  by  the  AMEX  staff.  Index 
Divisor  adjustments  will  be  calculated, 
when  necessary,  in  the  same  manner 
they  are  handled  by  Standard  &  Poor's 
in  its  meiintenance  of  the  S&P  500.  In 
the  event  a  merger  or  acquisition 
changes  a  company's  fundamental 
business  and  source  of  revenues,  the 
Select  Sector  Index  assignment  of  the 
1  stock  may  change.  In  any  event,  a  new 
Index  Divisor  for  affected  Select  Sector 
Indices  will  be  disseminated  to  the 
pubhc  promptly  by  the  AMEX  ISG. 

Each  Select  Sector  SPDR  will 
normally  invest  at  least  95%  of  its  total 
:  assets  in  stocks  that  comprise  the 
relevant  Select  Sector  Index  or  stock 
equivalent  positions  which  the  Adviser 
deems  appropriate  as  an  alternative  to 
such  stocks.!^ 

(b)  Technology  100  Index  Fund  Shares 

The  Exchange  also  proposes  to  list 
and  trade  Technology  100  Index  Fund 
shares  issued  by  the  Index  Exchange 
Listed  Security  Trust,  an  open-ended 
investment  company  and  a 
Massachusetts  business  trust.  Such  trust 
is  an  "index  fund"  presently  consisting 
of  a  single  investment  portfolio,  the 
Technology  100  Index  Fimd.  Fimd 
shares  may  be  created  and  redeemed  in 
a  manner  similar  to  that  described  above 


>*  Standard  &  Poor's  generally  announces  S&P 
$00  changes  Ave  business  days  before  they  take 
affect. 

"Telephone  Conversation  between  Michael 
i  Cavalier,  Associate  General  Counsel.  Legal  & 
Regulatory  Policy,  Amex,  and  Marc  McKayle, 
Attorney,  Division.  Commission,  on  November  20, 
1998. 

"As  noted  above,  supra  note  8,  Select  Sector 
SPDRs  generally  will  hold  all  of  the  securities  in  the 
applicable  index,  subject  to  certain  conditions 
disclosed  in  the  applicable  prospectus. 


for  Select  Sector  SPDRs. '^  The  Fund 
Administrator  (State  Street  Bank  and 
Trust  Company)  makes  available 
through  NSCC,  immediately  prior  to  the 
opening  of  business  on  the  AMEX.  the 
list  of  names  and  the  required  number 
of  shares  of  stocks  to  be  included  in  the 
secxirities  deposit  required  in 
connection  with  creation  of  Fund  shares 
in  Creation  Unit  size  aggregations. 
Creation  Units  are  separable  upon 
issuance  into  identical  shares  which  are 
listed  and  traded  on  the  AMEX. 
Similarly,  shares  are  also  redeemable 
only  in  Creation  Unit  size  aggregations 
and  usually  in  exchange  for  Fund 
Securities  and  a  specified  cash  payment. 
It  is  anticipated  that  one  Creation  Unit 
will  consist  of  50.000  Fund  shares. 

The  Fund's  investment  objective  is  to 
provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  publicly  traded 
equity  securities  of  technology 
companies  as  represented  by  an  index 
(the  "Technology  100  Index")  compiled 
by  Merrill  Lynch.  The  Technology  100 
Index,  which  is  constructed  in 
accordance  with  specified  selection 
criteria,  is  intended  to  give  investors  an 
efficient,  equal-dollar  weighted  way  to 
track  movements  of  certain  technology 
stocks  and  American  Depositary 
Receipts  ("ADRs")  traded  vdthin  the 
United  States.  According  to  the  AMEX. 
the  Technology  100  Index  provides  a 
diversified  representation  of  technology 
stocks  and  ADRs  traded  in  the  United 
States.  The  majority  of  the  Technology 
100  Index  components  are  involved  in 
the  following  industries:  computer 
software,  data  processing,  computer 
services,  semiconductors,  and 
telecommunications  equipment. 

The  Technology  100  Index  is 
constructed  by  Merrill  Lynch  based  on 
two  criteria:  market  capitalization  and 
trading  volume.  First,  to  assure  that 
stocks  in  the  Index  are  highly  liquid, 
stocks  with  daily  trading  volume  of  less 
than  $12.5  million  (shares  traded  times 
trade  price)  are  eliminated  from  the 
selection  universe  of  all  U.S.  traded 
technology  stocks  and  ADRs.  The 
median  63  day  trading  volume 
calculation,  using  the  most  recent  63 
trading  days,  is  used  for  this  screening; 
the  data  for  the  initial  index 


"As  noted  above,  supra  note  8,  the  Technology 
100  Index  Fund  generally  will  bold  all  of  the 
securities  in  the  applicable  index,  subject  to  certain 
conditions  disclosed  in  the  applicable  prospectus. 
The  Fund  reserves  the  right  to  offer  a  "cash"  option 
for  creations  and  redemptions  of  Fund  shares, 
although  it  has  no  current  intention  of  doing  so. 
The  Fund  will  normally  invest  at  least  95%  of  its 
total  assets  in  stocks  that  comprise  the  benchmark 
index  or  stock  equivalent  positions  which  the 
Adviser  deems  appropriate  as  an  alternative  tu  such 
stocks. 


construction  is  from  January  30,  1998. 
Second,  the  top  100  stocks  from  the 
liquidity-screened  universe  of 
technology  names  are  chosen  by  market 
capitalization.  The  price  used  to 
calculate  market  capitalization  in 
connection  with  the  initial  index 
construction  is  the  primary  exchange 
closing  price  as  of  January  30,  1998. 

The  Technology  100  Index  is 
calculated  and  maintained  by  the  AMEX 
ISG  in  consultation  with  Merrill  Lynch, 
which  may  suggest  changes  in  the 
industry  categories  represented  in  the 
Index  or  changes  in  the  number  of 
component  stocks  in  an  industry 
category  to  properly  reflect  the  changing 
conditions  in  the  technology  sector.  The 
Technology  100  Index  is  calculated 
using  an  equal  dollar  weighting 
methodology  designed  to  ensure  that 
each  security  is  represented  in  an 
approximately  equal  dollar  amount.  In 
addition,  Merrill  Lynch  may  advise  the 
Exchange  regarding  the  handling  of 
unusual  corporate  actions.  Routine 
cpjporate  actions  (e.g.  stock  splits)  that 
require  straightforward  index  divisor 
adjustments  are  handled  by  the 
Exchange  staff  without  consulting 
Merrill  Lynch. 

Whenever  possible,  all  stock 
replacements  and  unusual  divisor 
adjustments  caused  by  the  occurrence  of 
extraordinary  events  such  as 
dissolution,  merger,  bankruptcy,  non- 
routine  spin-offs,  or  extraordinary 
dividends  will  be  made  by  the  Exchange 
in  consultation  with  Merrill  Lynch.  In 
the  case  of  replacements,  the  largest 
non-index  constituent  in  terms  of 
market  capitalization  from  the  list  of 
U.S.-traded  technology  stocks  and  ADRs 
will  be  chosen. 

In  selecting  replacement  stocks,  the 
market  capitalization  and  trading 
volimie  is  calculated  using  the  primary 
exchange  closing  price  one  day  prior  to 
potential  replacements  being 
considered.  There  is  no  fixed  period 
between  the  consideration  and  change 
dates,  but  in  most  instances  the  period 
between  the  consideration  and  the 
change  dates  will  be  no  more  than  a 
month.  1*  The  chosen  stock  must  have  a 
median  daily  trading  volume  over  the 
previous  63  days  that  is  greater  than  that 
of  the  75th  percentile  rank  of  the 
existing  Index  stocks.  If  the  Uquidity 
level  is  insufficient,  the  next  largest 
stock  will  be  considered.  In  the  event 
that  no  stock  meets  the  Uquidity  criteria. 


'*Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel.  Legal  & 
Regulatory  Policy,  Amex.  and  Marc  McKayle. 
Attorney,  Division,  Commission,  on  December  3, 
1998. 
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the  largest  stock  in  terms  of  market 
capitalization  will  be  added. 

Merrill  Lynch  will  reconstitute  the 
Index  annually  after  the  "close  of  the 
third  Friday  of  December.  The 
reconstitution  will  take  two  steps:  first, 
determination  of  Index  constituents, 
and  second,  share  calculations  to  ensure 
equal  weighting.  Index  constituents  will 
be  replaced  if;  1)  a  stock  is  no  longer 
deemed  a  representative  "technology" 
stock;  or  2)  the  stock's  market 
capitalization  declines  below  that  of  the 
125th  market  cut-off  to  reduce 
uimecessary  turnover.  The  shares  and 
volume  figures  are  calculated  using  data 
as  the  second  Friday  of  December. 

(c)  Dissemination  of  Information  by  the 
Exchange'^ 

The  value  of  the  Select  Sector  Indices 
and  the  Technology  100  Index  will  be 
calculated  continuously  by  AMEX  and 
disseminated  every  15  seconds  on 
Network  B  of  the  Consolidated  Tape 
Association  ("CTA").  The  major 
electronic  financial  data  vendors, 
including  Bloomberg,  Quotron,  Reuters, 
and  Bridge  Information  Systems,  are 
expected  to  publish  information  on  the 
Select  Sector  and  Technology  100 
Indices  for  their  subscribers. 

In  order  to  provide  up  to  date  pricing 
information  for  the  Funds'  shares,  the 
Exchange  will  calculate  and  disseminate 
every  1 5  seconds  through  CTA  Network 
B  an  amount  representing  on  a  per  share 
basis  the  sum  of  the  "Dividend 
Equivalent  Payment"  effective  through 
and  including  the  previous  business 
day,  plus  the  current  value  of  the 
"Deposit  Securities"  (the  sum  of  the 
Dividend  Equivalent  Payment  plus  the 
current  value  of  the  Deposit  Securities 
is  the  "Value").  The  Dividend 
Equivalent  Payment  is  an  amount 
intended  to  enable  a  Fund  to  make  a 
distribution  of  dividends  on  the  next 
payment  date  as  if  all  the  portfolio 
securities  of  the  Fund  had  been  held  for 
the  entire  dividend  period.  The 
"Deposit  Securities"  consist  of  a 
designated  portfolio  of  securities 
constituting  a  substantial  replication,  or 
a  representation,  of  the  stocks  included 
in  the  relevant  Fimd  index. 

(d)  Other  Characteristics  of  Select  Sector 
SPDRs  and  Technology  100  Index  Fund 

For  each  of  the  nine  series  of  Select 
Sector  SPDRs  and  the  Technology  100 
Index  Fund,  it  is  anticipated  that  a 
minimum  of  three  Creation  Units  will 
be  outstanding  at  the  commencement  of 


trading  on  the  Exchange.^o  Based  on 
market  prices  as  of  November  12, 1998, 
it  is  anticipated  that  the  initial  trading 
price  of  a  Select  Sector  SPDR  will  range 
from  approximately  $21  to  $28,  and  that 
the  initial  trading  price  of  a  Technology 
100  index  Fund  share  will  be 
approximately  $25. ^i 

The  Funds  will  pass  along  dividends 
and  interest,  net  of  expenses,  to  fund 
shareholders  as  "income  dividend 
distributions."  Net  capital  gains  will  be 
distributed  to  shareholders  as  "capital 
gain  distributions." 

The  net  asset  value  for  the  Funds  is 
calculated  by  the  Administrator,  State 
Street  Bank  and  Trust  Company  ("State 
Street"),  which  is  also  the  Adviser  and 
Custodian  for  the  Funds.  State  Street 
will  also  act  as  the  lending  agent  for  the 
Select  Sector  SPDR.22  The  lending  agent 
for  the  Technology  100  Index  Fund  will 
be  determined. 23  ALPS  Mutual  Funds 
Services,  Inc.  serves  as  the  principal 
underwriter  and  distributor  for  the 
Funds. 

Select  Sector  SPDRs  and  Technology 
100  Index  Fund  shares  are  registered  in 
book-entry  form  through  the  Depository 
Trust  Company.  Trading  in  Select 
Sector  SPDRs  and  Technology  100 
Index  Fund  shares  on  the  Exchange  is 
effected  until  400  p.m.  each  business 
day.  The  minimum  trading  increment 
under  Rule  127  for  Select  Sector  SPDRs 
and  Technology  100  Index  Fund  shares 
will  be  V64  of  $1.00. 

(e)  Stop  and  Stop  Limit  Orders 

AMEX  Rule  154,  Commentary  .04(c) 
provides  that  stop  and  stop  limit  orders 
to  buy  or  sell  a  security  (other  than  an 
option,  which  is  covered  by  AMEX  Rule 
950(f)  and  Commentary  thereto)  the 
price  of  which  is  derivatively  priced 
based  upon  another  security  or  index  of 
securities,  may  with  the  prior  approval 
of  a  Floor  Official,  be  elected  by  a 


"The  Exchange  will  not  disseminate  the 
Indicative  Per  Share  Portfolio  Value  described  in 
the  initial  Rule  19b-4  Bling,  but  will  instead 
disseminate  information  as  described  herein.  See 
Amendment  No.  2,  supra  note  3. 


» Based  on  the  estimated  initial  trading  prices  for 
the  Select  Sector  SPDRs  and  the  Technology  100 
Index  Fund  shares,  the  value  of  the  one  creation 
unit  should  be  between  $1  million  and  $1.5  million. 
Telephone  conversation  between  Michael  Cavalier. 
Associate  General  Counsel.  Legal  &  Regulatory 
Policy,  Amex.  and  Marc  McKayle,  Attorney, 
Division,  Commission,  on  November  20, 1998. 

''  See  Amendment  No.  2,  supra  note  3. 

"The  lending  agents  for  the  Funds  will  cause  the 
delivery  of  loaned  securities  from  each  Fund  to 
borrowers,  arrange  for  the  return  of  loaned 
securities  to  the  Fund  at  the  termination  of  the 
loans,  request  deposit  of  collateral  when  required 
by  the  loan  arrangements,  and  provide 
recordkeeping  and  accounting  services.  See 
Amendment  No.  2,  supra  note  3. 

"  Merrill  Lynch  will  not  be  the  lending  agent  for 
the  Technology  100  Index  Fund  as  indicated  in  the 
original  filing.  Telephone  Conversation  Between 
Michael  Cavalier,  Associate  General  Counsel.  Legal 
*  Regulatory  Policy,  Amex.  and  Marc  McKayle, 
Attorney,  Division,  Commission,  on  November  23, 
1998. 


quotation,  as  set  forth  in  Commentary 
.04(c)(i-v).  The  Exchange  has 
designated  Index  Fund  Shares, 
including  Select  Sector  SPDRs  and 
shares  of  the  Technology  100  Index 
Fund,  as  eUgible  for  this  treatment. 2< 

(f)  Trading  Halts 

In  addition  to  other  factors  that  may 
be  relevant,  the  Exchange  may  consider 
factors  such  as  those  set  forth  in  AMEX 
Rule  918C(b)  in  exercising  its  discretion 
to  halt  or  suspend  trading  in  Index  Fund 
Shares,  including  Select  Sector  SPDRs 
and  Technology  100  Index  Fund  shares. 
These  factors  would  include  (1)  the 
current  calculation  of  the  numerical 
index  value  derived  from  the  current 
market  prices  of  the  underlying  stocks 
in  such  stock  index  group  is  not 
available;  (2)  trading  in  one  or  more  of 
the  underlying  stocks  comprising  such 
stock  index  group  has  been  halted  in  the 
primary  market(s)  under  circumstances 
which  indicate  that  such  stock  or  stocks 
will  likely  re-open  at  a  price  or  prices 
significantly  different  than  the  price  or 
prices  at  which  such  stocks  or  stocks 
last  traded  prior  to  the  hah;  (3)  the 
extent  to  which  trading  is  not  occurring 
in  stocks  underlying  the  index;  (4)  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present." 

(g)  Disclosure 

Member  firms  will  be  informed  by  an 
information  circular,  prior  to  the 
commencement  of  trading,  that 
investors  purchasing  Select  Sector 
SPDRs  or  Technology  100  Index  Fund 
shares  will  be  required  to  receive  a  fund 
prospectus  prior  to,  or  concurrently 
with,  the  confirmation  of  a  transaction 
within.  The  information  circular  will 
address  Exchange  members' 
responsibihties  under  AMEX  Rule  411 
("know  your  customer  rule")  regarding 
transactions  in  such  Fund  Shares. 
AMEX  Rule  411  generally  requires  that 
members  use  due  diligence  to  learn  the 
essential  facts  relative  to  every 
customer,  every  order  or  account 
accepted. 26  The  circular  also  will 
address  members'  responsibility  to 
deliver  a  prospectus  to  all  investors  as 


III.  Discuss! 


"See  Securities  Exchange  Act  Release  No.  29063, 
n.  9  (April  10,  1991),  56  FR  15652  (April  17,  1991) 
(order  approving  File  No.  SR-Amex-90-31 
regarding  Exchange  designation  of  equity  derivative 
securities  as  eligible  for  such  treatment  under  Rule 
154,  Commentary  .04(c)). 

^  In  the  event  of  market  wide  circuit  breakers 
trading  in  the  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund  would  be  suspended 
pursuant  to  Amex  Rule  117.  See  Amendment  No. 
2,  supra  note  3. 

2*See  Amex  Rule  411. 
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well  as  highlight  the  characteristics  of 
purchases  in  the  Funds. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.2^  The  Commission  believes  that  the 
Exchange's  proposal  to  list  and  trade 
nine  Select  Sector  SPDRs  and  one  series 
of  Technology  100  Index  Fund  Shares 
will  provide  investors  with  a  convenient 
and  efficient  way  of  participating  in  the 
securities  markets.  The  Exchange's 
proposal  should  help  to  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
allowing  them  to  purchase  and  sell  a 
low  cost  security  replicating  the 
performance  of  a  portfolio  of  stocks  at 
negotiated  prices  throughout  the 
business  day.^'*  The  Commission  also 
believes  that  Fxuid  Shares  in  general, 
and  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund  shares  in 
particular,  will  benefit  investors  by 
allowing  them  to  trade  securities  based 
on  a  portfolio,  of  stocks  in  secondary 
market  transactions. ^^  Accordingly,  as 
discussed  below,  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  '0  which  requires  Exchange 
rules  to  facilitate  transactions  in 
securities  while  continuing  to  further 
investor  protection  and  the  public 
interest.31 

As  the  Commission  noted  in  previous 
orders  approving  other  products  (SPDRs 
and  MidCap  SPDRs)  for  listing  and 


2M5  U.S.C.  78f(b)(5), 

"Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  fmding  that  the 
introduction  of  such  product  is  in  the  public 
iWerest.  Such  a  finding  would  be  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

**The  Commission  notes,  however,  that  unlike 
typical  open-end  investment  companies,  where 
investors  have  the  right  to  redeem  their  fund  shares 
on  a  daily  basis,  investors  in  Select  Sector  SPDRs 
and  the  Technology  100  Index  Fund  can  redeem 
them  in  Creation  Unit  size  aggregations  only. 
Nevertheless.  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund  shares  would  have  the 
added  benefit  of  liquidity  from  the  secondary 
market  and  fund  holders,  unlike  holders  of  most 
cKhet  open-end  funds,  would  be  able  to  dispose  of 
their  shares  in  a  secondary  market  transaction. 

'"ISU.S.C.  78f(b). 

"In  approving  this  rule,  the  Conunission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 


trading  on  AMEX,'^  the  Commission 
believes  that  the  trading  of  a  security 
like  the  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund  shares, 
which  replicate  the  performance  of  a 
portfolio  of  stocks,  could  benefit  the 
securities  markets  by,  among  other 
things,  helping  to  ameliorate  the 
volatility  occasionally  experienced  in 
these  markets.  The  Commission  believes 
that  the  creation  of  one  or  more 
products  where  actual  portfolios  of 
stocks  or  instruments  representing  a 
portfolio  of  stocks,  such  as  Select  Sector 
SPDRs  and  the  Technology  100  Index 
Fund  shares,  trade  at  a  single  location 
in  an  auction  market  environment  could 
alter  the  dynamics  of  program  trading, 
because  the  availability  of  such  single 
transaction  portfolio  trading  could,  in 
effect,  restore  the  execution  of  program 
trades  to  more  traditional  block  trading 
techniques.^'  Accordingly,  the 
Commission  believes  that  trading  shares 
of  the  Funds  will  provide  retail 
investors  with  a  cost  efficient  means  to 
make  investment  decisions  based  on  the 
direction  of  certain  sectors  the  market, 
and  may  provide  market  participants 
several  advantages  over  existing 
methods  of  effecting  program  or  other 
trades  involving  stocks. 

Based  on  market  prices  as  of 
November  12,  1998,  it  is  anticipated  that 
the  initial  trading  price  of  a  Select 
Sector  SPDR  will  range  from 
approximately  $21  to  $28,  and  the 
initial  trading  price  of  the  Technology 
100  Index  Fund  share  will  be 
approximately  $25.  The  estimated  cost 
of  an  individual  Select  Sector  SPDR  or 
the  Technology  100  Index  Fund  should 
make  it  attractive  to  individual  retail 
investors  who  wish  to  hold  a  security 
replicating  the  performance  of  a 
portfolio  of  stocks  representing  a 
particular  sector  of  the  marketplace.'* 
Accordingly,  the  Commission  believes 
that  trading  of  Select  Sector  SPDRs  and 
the  Technology  100  Index  Fund  shares 
will  provide  retail  investors  with  a  cost 
efficient  means  to  make  investment 
decisions  based  on  the  direction  of 
various  segments  of  the  market  and  may 
provide  market  participants  several 


^^See  Securities  Exchange  Act  Release  Nos. 
31591  (December  11,  1992),  57  FR  60253  (December 
18,  1992)  ("SPDRs  Order"),  and  35534  (March  24, 
1995),  60  FR  16686  (March  31,  1995)  ("MidCAP 
SPDRs  Order"). 

^'Program  trading  is  defined  as  index  arbitrage  or 
any  trading  strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  fifteen  or  more 
stocks  having  a  total  market  value  of  $1  million  or 
more. 

3<For  example,  an  investor  wishing  to  hold 
securities  tracking  technology  stocks  could 
purchase  in  a  single  transaction  the  Technology 
Select  Sector  SPDR  or  the  Technology  100  Index 
Fund. 


advantages  over  existing  methods  of 
effecting  program  or  other  trades 
involving  stocks. 

Moreover,  the  Commission  believes 
that  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund  shares  will 
provide  investors  with  several 
advantages  over  standard  open-end 
mutual  fund  shares  specializing  in  such 
stocks.  In  particular,  investors  will  be 
able  to  trade  the  Funds  continuously 
throughout  the  business  day  in 
secondary  market  transactions  at 
negotiated  prices."  In  contrast. 
Investment  Company  Rule  22c-l '» 
limits  holders  and  prospective  holders 
of  open-end  investment  company  shares 
to  purchasing  or  redeeming  securities  of 
the  fund  based  on  the  net  asset  value  of 
the  securities  held  by  the  funds  as 
designated  by  the  board  of  directors. 
Accordingly,  the  Select  Sector  SPDRs 
and  the  Technology  100  Index  Fund 
shares  should  allow  investors  to:  (1) 
respond  quickly  to  market  changes;  (2) 
trade  at  a  knowTi  price;  (3)  engage  in 
heiging  strategies  not  currently 
available  to  retail  investors;  and  (4) 
reduce  transaction  costs  for  trading  a 
portfolio  of  securities. 

Although  the  Funds  are  not  leveraged 
instruments,  and,  therefore,  do  not 
possess  any  of  the  attributes  of  stock 
index  options,  their  prices  will  still  be 
derived  and  based  upon  the  securities 
held  in  their  respective  Trusts.  In 
essence,  the  Funds  are  equity  securities 
thcA  are  priced  off  a  portfolio  of  stocks 
ba^d  on  the  nine  Select  Sector  SPDR 
Indices  and  the  Technology  100  Index. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  these  Funds 
is  similar  to  the  risk  involved  in  the 


"  Because  of  potential  arbitrage  opportunities, 
the  Conunission  believes  that  the  Funds  will  not 
trade  at  a  material  discount  or  premium  in  relation 
to  their  net  asset  value.  The  mere  potential  for 
arbitrage  should  keep  the  market  price  of  the  Funds 
comparable  to  its  net  asset  value,  and  therefore, 
arbitrage  activity  likely  will  be  minimal.  In 
addition,  the  Commission  believes  the  Trusts  will 
track  the  underlying  index  more  closely  than  an 
open-end  index  fund  because  the  Trusts  will  accept 
only  in-kind  deposits,  and,  therefore,  will  not  incur 
brokerage  expenses  in  assembling  its  portfolio.  In 
addition,  the  Trusts  will  generally  redeem  only  in 
kind,  thereby  enabling  the  Trusts  to  invest  virtually 
all  of  its  assets  in  securities  comprising  the 
underlying  index. 

^^investment  Company  Act  Rule  22c-l  generally 
requires  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principal 
underwriter,  and  dealers  in  that  security,  may  sell, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem, 
or  resell.  The  net  asset  value  of  a  mutual  fund 
generally  is  computed  once  daily  Monday  through 
Friday  as  designated  by  the  investment  company's 
board  of  directors.  The  Commission  granted  the 
Select  Sector  SPDRs  and  the  Technology  100  Fund 
an  exemption  from  this  provision  In  order  to  allow 
them  to  trade  at  negotiated  prices  in  the  secondary 
market.  See  supra  note  6. 
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purchase  or  sale  of  traditional  common 
stock,  with  the  exception  that  the 
pricing  mechanism  for  the  Fimds  is 
based  on  a  basket  of  stocks.  Based  on 
these  factors,  the  Commission  believes 
that  it  is  appropriate  to  regulate  the 
Funds  in  a  manner  similar  to  other 
equity  securities.  Nevertheless,  the 
Commission  believes  that  the  nature  of 
the  Funds  raise,  certain  product  design, 
disclosure,  trading,  market  impact  and 
other  issues  that  must  be  addressed 
adequately.  As  discussed  in  more  detail 
below,  the  Commission  believes  AMEX 
has  adequately  addressed  these 
concerns. 

(a)  The  Funds  Generally 

The  Commission  believes  that  the 
proposed  Funds  are  reasonably 
designed  to  provide  investors  with  an 
investment  vehicle  that  substantially 
reflects  in  value  the  index  it  is  based 
upon,  and,  in  tiim,  the  performance  of: 

(1)  pubhc  companies  that  are 
components  of  the  S&P  500  and  are 
involved  in  a  specific  Select  Sector 
Index  as  designed  by  Merrill  Lynch,  and 

(2)  publicly  traded  equity  securities  of 
technology  companies  as  represented  by 
an  index  compiled  by  Merrill  Lynch. 
The  components  of  the  nine  individual 
Select  Sector  SPDRs,  collectively, 
comprise  all  of  the  components  in  the 
S&P  500,  a  broad-based,  capitalization- 
weighted  index  consisting  of  500  of  the 
most  actively-traded  and  liquid  stocks 
in  the  U.S.  Thus,  although  Merrill 
Lynch  is  primarily  responsible  for  the 
assignment  of  stocks  into  Select  Sector 
Indices,  the  nature  of  the  S&P  500 
provides  a  liquidity  screen  that  should 
insure  that  the  Select  Sector  Indices  are 
corijprised  of  highly  liquid  securities. 
Merrill  Lynch  also  imposes  specific 
criteria  in  its  selection  of  the 
Technology  100  Index  components.  In 
selecting  components  for  the 
Technology  100  Index,  Merrill  Lynch 
evaluates  the  market  capitalization  and 
trading  volimie  of  the  components  to 
assure  that  the  stocks  within  the  Index 
are  liquid  and  highly  capitalized. 

The  aim  of  these  component  selection 
processes  is  to  make  Fund  Index 
components  highly  representative  of  the 
over-all  economic  sector  make-up  and 
market  capitalization  of  a  given  market. 
At  the  same  time,  securities  that  are 
illiquid  or  that  have  a  small 
capitalization  are  avoided.  The 
Commission  believes  that  these  criteria 
should  serve  to  ensure  that  the 
underlying  securities  of  these  Indices 
are  well  capitalized  and  actively  traded. 

Additionally,  the  Fimds  generally  .will 
hold  all  of  the  securities  in  the 
applicable  index,  subject  to  certain 
conditions  disclosed  in  the  applicable 


prospectus.  The  Conmussion  also  notes 
that  the  Funds  will  normally  invest  at 
least  95%  of  their  total  assets  in  stocks 
that  comprise  the  relevant  Sector  Index, 
the  Technology  100  Index,  or  stock 
equivalent  positions  which  the  Adviser 
deems  appropriate  as  an  alternative  to 
such  stocks.  The  Conmiission  believes 
that  taken  together,  the  foregoing  are 
adequate  to  characterize  the  Funds  as 
bona  fide  index  funds.  Furthermore,  the 
Commission  believes  that  the 
component  selection  and  replacement 
procedures  for  the  Funds  should  help  to 
ensure  that  the  component  securities 
generally  remain  highly  capitalized  and 
actively  traded,  and  that  the 
components  continue  to  reflect  their 
corresponding  indices. 

(b)  Disclosure 

The  Commission  believes  that  the 
Exchange's  proposal  should  ensure  that 
investors  are  adequately  apprised  of  the 
terms,  characteristics,  and  risks  of 
trading  the  Funds. '^  As  noted  above,  all 
Fund  Share  investors  will  receive  a 
prospectus  regarding  the  product. 
Because  the  Funds  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  Securities 
Act  of  1933  will  apply  both  to  initial 
investors,  and  to  all  investors 
purchasing  such  seciuities  in  secondary 
market  transactions  on  the  AMEX.  The 
prospectus  will  address  the  special 
characteristics  of  the  Select  Sector 
SPDRs  or  the  Technology  100  Index 
Fund  shares,  including  a  statement 
regarding  its  redeemability  and  method 
of  creation. 

The  Commission  notes  that  the 
Exchange  will  issue  an  information 
circular  to  its  members  explaining  the 
unique  characteristics  of  this  type  of 
security  prior  to  the  commencement  of 
trading  in  shares  of  the  Funds.  The 
Commission  also  notes  the  circular  will 
address  Exchange  members' 
responsibilities  under  AMEX  Rule  411 
regarding  transactions  in  such  Fund 
Shares.  AMEX  Rule  411  generally 
requires  that  members  use  due  diligence 
to  learn  the  essential  facts  relative  to 
every  customer,  every  order  or  account 
accepted.'*  The  circular  also  will 
address  members'  responsibility  to 
deliver  a  prospectus  to  all  investors  as 
well  as  highlight  the  charactistics  of 
purchases  in  the  Fund  Shares. 

(c)  Trading  of  the  Index  Fund  Shares 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 


trading  of  Index  Fund  Shares,  including 
Select  Sector  SPDRs  and  the  Technology 
100  Index  Fimd  shares.  The  Fund  shares 
will  be  deemed  equity  securities  subject 
to  all  AMEX  rules  governing  the  trading 
of  equity  securities,  including,  among 
others,  rules  governing  priority,  parity, 
and  precedence  of  orders,  market 
volatitly  related  trading  halt  provisions 
pursuant  to  Rule  117,  and 
responsibilities  of  specialist.  The 
Commission  also  notes  that  the  AMEX 
may  consider  halting  trading  in  any 
series  of  Index  Funds  Shares  under 
certain  other  circumstances,  including 
those  set  forth  in  AMEX  Rule  918C(b)(4) 
regarding  the  presence  of  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market. 

The  Commission  is  satisfied  with  the 
AMEX's  development  of  specific  listing 
and  delisting  criteria  for  Index  Fund 
Shares,  including  Select  Sector  SPDRs 
and  the  Technology  100  Index  Fund 
shares.  These  criteria  should  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  in  the  Funds  and  allow  for  the 
maintenance  of  fair  and  orderly  markets. 
The  delisting  criteria  also  allows  the 
Exchange  to  consider  th^  suspension  of 
trading  and  the  delisting  of  a  Select 
Sector  SPDR  or  the  Technology  1 00 
Index  Fund,  if  an  event  were  to  occur 
that  made  further  dealings  in  such 
securities  inadvisable.  Thus,  the 
Exchange  has  flexibility  to  delist  any  of 
the  Funds  if  circumstances  warrant  such 
action.'^  Accordingly,  the  Commission 
believes  that  the  rules  governing  the 
trading  of  Index  Fimd  Shares,  including 
the  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fimd,  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  .<md  to 
protect  investors  and  the  public  interest. 

Under  AMEX's  proposal,  there  will  be 
no  special  account  opening  or  customer 
suitability  rules  applicable  to  the 
trading  of  the  Fund  shares.'"' 
Nevertheless,  as  noted  above,  AMEX 
Rule  411,  which  provides  in  pertinent 
part  that  "[e]very  member  or  member 
organization  shall  use  due  diligence  to 
learn  the  essential  facts  relative  to  every 
customer  and  to  every  order  or  account 
accepted,"  will  apply. 


senior  exe 
deemed  si 
the  interei 


"The  Amex  will  be  required  to  file  a  proposed 
rule  change  if  an  exemption  from  the  prospectus 
delivery  requirement  with  respect  to  any  of  the 
Funds  is  sought  in  the  future. 

"SeeAmex  Rule  411. 


"The  Commission  believes  that  any  restrictions 
that  change  the  fund  shares  fundamental 
characteristics  should  raise  concerns  under  the 
delisting  criteria.  In  such  a  case,  the  Amex  should 
determine  whether  continued  listing  as  a  fund  share 
is  appropriate. 

'OThis  reflects  the  fact  that  the  Fund  shares  are 
equity  products  and  not  an  options  product,  and, 
therefore,  do  not  necessitate  the  imposition  of 
options-like  rules. 
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(d)  Market  Impact 

The  Commission  believes  AMEX  has 
adequately  addressed  the  potential 
market  impact  concerns  raised  by  the 
proposal.  First,  AMEX's  proposal 
permits  listing  and  trading  of  specific 
Index  Fimd  Share  only  after  review  by 
the  Commission.  Second,  AMEX  has 
developed  policies  regarding  trading 
halts  in  Index  ?'imd  Shares.  Specifically, 
the  Exchange  would  halt  Index  Fuind 
Share  trading  in  the  Funds  if  the  circuit 
breaker  parameters  under  AMEX  Rule 
117  were  reached.  In  addition,  in 
deciding  whether  to  halt  trading  or 
conduct  a  delayed  opening  in  Index 
Fund  Shares,  in  general,  and  the  Select 
Sector  SPDRs  and  the  Technology  100 
Index  Fund  Shares,  in  particular,  AMEX 
represents  that  it  will  be  guided  by,  but 
not  necessarily  bound  to,  relevant  stock 
index  option  trading  rules.  These  rules 
would  permit  AMEX  to  halt  or  suspend 
trading,  based  on  certain  factors, 
whenever  two  floor  governors  and  a 
senior  executive  officer  of  the  Exchange 
deemed  such  action  appropriate  and  in 
the  interest  of  a  fair  and  orderly  market 
or  to  protect  investors.*^ 

The  Commission  beUeves  that  the 
trading  of  Index  Fund  Shares  in  general, 
and  Select  Sector  SPDRs  and  the 
Technology  100  Index  Fund,  in 
particular,  on  AMEX  should  not 
adversely  impact  U.S.  securities 
markets.  As  to  the  trading  of  the  Fund 
Shares,  the  Commission  notes  that  the 
corpus  of  the  Trusts  portfohos  of  stock 
are  actively  traded  and  liquid.  In  fact,  as 
described  above,  the  Commission 
believes  the  Funds  may  provide 
substantial  benefits  to  the  marketplace 
and  investors,  including,  among  others, 
enhancing  the  stability  of  the  markets 
for  individual  stocks.''^  Accordingly,  the 
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"  See  Amex  Rule  918C(b). 

''Even  though  Index  Fund  Share  transactions 
may  serve  as  substitutes  for  transactions  in  the  cash 
market,  and  possibly  make  the  order  flow  is 
individual  stocks  smaller  than  would  otherwise  be 
the  case,  the  Commission  acknowledges  that  during 
turbulent  market  conditioiu  the  ability  of  large 
institutions  to  redeem  or  create  Index  Fund  Shares 
could  conceivably  have  an  impact  on  price  levels 
in  the  cash  market  In  particular,  if  a  Index  Fund 
Share  is  redeemed,  the  resulting  long  stock  position 
could  be  sold  into  the  market,  thereby  depressing 
Stock  prices  further.  The  Commission  notes, 
however,  that  the  redemption  or  creation  of  Index 
Fund  Shares  likely  will  not  exacerbate  a  price 
movement  because  Index  Fund  Shares  will  be 
subject  to  the  equity  margin  requirements  of  50% 
•nd  Index  Fund  Shares  are  non-leveraged 
instruments.  In  addition,  as  noted  above,  during 
turbulent  market  conditions,  the  Commission 
believes  Index  Fund  Shares,  including  Select  Sector 
SPDRs  and  the  Technology  100  Index  Fund  shares, 
in  particular,  will  serve  as  a  vehicle  to 
accommodate  and  "bundle"  order  flow  that 
Otherwise  would  flow  to  the  cash  market,  thereby 
allowing  such  order  flow  to  be  handled  more 
efficiently  and  effectively.  Accordingly,  although 


Commission  beUeves  that  the  Select 
Sector  SPDRs  and  the  Technology  100 
Index  Fimd  shares  do  not  contain 
features  that  will  make  them  likely  to 
impact  adversely  the  U.S.  securities 
markets. 

(e)  Dissemination  of  Portfolio 
Information 

The  Conunission  believes  that  the 
Values  the  Exchange  proposes  to 
disseminate  for  the  Funds  wall  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of  the 
Select  Sector  SPDRs  and  the  Technology 
100  Index  Fund  shares  on  a  per  Fimd 
basis.  The  Exchange  represents  that  the 
information  will  be  disseminated 
through  the  facilities  of  the  CTA  and 
will  reflect  cvurently-available 
information  concerning  the  value  of  the 
assets  comprising  the  Deposit 
Seciuities.  This  information  will  be 
disseminated  every  15  seconds  during 
regular  AMEX  trading  hours  of  9:30  a.m. 
to  4.00  p.m..  New  York  time.  In 
addition,  since  it  is  expected  that  the 
Value  wiU  closely  track  the  applicable 
Fund,  the  Conmaission  believes  that  the 
Values  will  provide  investors  with 
adequate  information  to  determine  the 
intra-day  value  of  the  given  Select 
Sector  SPDR  or  the  Technology  100 
Index  Fimd.''3  The  Commission  expects 
that  the  AMEX  will  monitor  the 
disseminated  Value,  and  if  the  AMEX 
were  to  determine  that  the  Value  does 
not  closely  track  the  applicable  Fund,  it 
would  arrange  to  disseminate  an 
adequate  alternative  value. 

(f)  Surveillance 

The  Commission  notes  that  the  AMEX 
has  submitted  surveillance  procedures 
for  the  trading  of  Select  Sector  SPDRs 
and  the  Technology  100  Index  Fund 
shares.  These  procedures  incorporate 
the  Fund  Shares  into  the  existing  AMEX 
surveillance  procedures  to  address 
concerns  associated  with  the  listing  and 
trading  of  sudi  securities. 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker  dealer,  such  as  Merrill  Lynch,  is 
involved  in  the  development  and 
maintenance  of  a  stock  index,  upon 
which  a  product  such  as  the  Fund 
shares  is  based.  The  Commission  notes 
that  Merrill  Lynch  has  implemented 
procedures  to  prevent  the  misuse  of 
material,  non-public  information 
regarding  changes  to  component  stocks 


Select  Sector  SPDRs  and  the  Technology  100  Index 
Fund  Shares,  like  any  other  Index  Fund  Share, 
could,  in  certain  circumstances,  have  an  im[»ct  on 
the  cash  market,  on  balance  we  believe  the  product 
will  be  beneficial  to  the  marketplace  and  can 
actually  aid  in  maintaining  orderly  markets. 
**  Supm,  note  8. 


in  a  Select  Sector  Index  or  the 
Technology  100  Index  to  assuage  such 
concerns.  The  Commission  believes  that 
the  "Fire  Wall"  procedures  put  in  place 
by  Merrill  Lynch  to  segregate  and 
survey  their  trading  desk  and  research 
department  should  help  address 
concerns  raised  by  Merrill  Lynch 's 
involvement  in  the  management  of  the 
Select  SPDR  Indices  and  the  Technology 
100  Fund  Index. 

(g)  Stop  and  Stop  Limit  Orders 

As  noted  above,  AMEX  Rule  154, 
Commentary  .04(c)  provides  that  stop 
and  stop  limit  orders  to  buy  or  sell  a 
security  (other  than  an  option,  which  is 
covered  by  AMEX  Rule  950(f)  and 
Commentary  thereto)  the  price  of  which 
is  derivatively  priced  based  upon 
another  security  or  index  of  securities, 
may  with  the  prior  approval  of  a  Floor 
Official,  be  elected  by  a  quotation,  as  set 
forth  in  Commentary  .04(c)(i-v).  The 
Exchange  has  designated  Index  Fimd 
Shares,  including  Select  Sector  SPDRs 
and  shares  of  the  Technology  100  Index 
Fund,  as  eligible  for  this  treatment.  The 
Commission  believes  that  to  allow  stop 
and  stop  limit  orders  in  Index  Fund 
Shares  to  be  elected  by  quotation,  a  rule 
typically  used  in  the  options  context,  is 
appropriate  because,  as  a  result  of  their 
derivative  nature.  Index  Fund  Shares 
are  in  effect  equity  securities  that  have 
a  pricing  and  trading  relationship  to  the 
underlying  securities  similar  to  die 
relationship  between  options  and  their 
uuderlying  securities. 

(h)  Accelerated  Approval  of 
Amendment  No.  2 

The  Commission  finds  good  cause  to 
ajjprove  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  day  of  publication 
of  notice  of  filing  thereof  in  the  Federal 
Register.  Specifically,  Amendment  No. 
2  strengthens  the  proposed  rule  change 
by  clarifying  the  duties  and  identity  of 
the  lending  agents,  the  construction  and 
maintenance  standards  for  the  Select 
Sector  Indices  and  the  Technology  100 
Index,  and  trading  halt  procedures  for 
the  Funds.  Amendment  No.  2  also 
strengthens  the  proposal  by  providing 
for  a  method  of  disseminating 
information  on  the  value  of  the  Fund 
Shares  that  more  closely  tracks  the 
actual  value  of  Funds.  Additionally, 
Amendment  No.  2  concerns  issues  that 
have  been  raised  in  prior  Exchange 
proposals  that  have  been  the  subject  of 
a  full  comment  period  pursuant  to 
Section  19(b)  of  the  Act.**  Accordingly, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Section 


«M5  U.S.C  78s(b). 
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6(b)(5)  and  19(b)  of  the  Act,*'  to  approve 
Amendment  No.  2  to  the  proposal  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-98-29  and  should  be 
submitted  by  January  4,  1999. 

IV.  Conclusion 

It  is  therefore  ordered,  pusuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-AMEX-98- 
29),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

{PR  Doc.  98-32962  Filed  12-10-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COftHMISSION 

[R«leas8  No.  34-40746;  FHa  No.  SR-BSE- 
M-7] 

S«lf-Regutatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  its 
Specialist  Performance  Evaluation 
Program 

December  3, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 


notice  is  hereby  given  that  on  October 
8, 1998,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change.  The  Exchange  submitted 
Amendment  No.  1  to  its  proposal  on 
November  13, 1998.^  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
depth  measure  calculations  in  its 
Specialist  Performance  Evaluation 
Program  pilot  program  ("SPEP")  and  to 
seek  permanent  approval  of  the  program 
at  the  expiration  of  the  pilot  on 
December  31, 1998.*  The  text  of  the 
proposed  rule  change  is  as  follows:  new 
text  is  italicized  and  deleted  text  is 
bracketed. 

Chapter  XV 

Specialists 

Specialist  Performance  Evaluation  Program 

***** 

Sec.  17(c)(iii)  Exceptions.  Where 
Specialists  have  threshold  scores  in 
each  measure  at  the  following  levels 
(subject  to  change  pursuant  to 
Commission  approval),  they  will  be 
deemed  to  have  adequately  performed: 

Overall  Evaluation  Score — at  or  above 
weighted  score  of  (5.00]  7.00 

Turnaround  Time — below  21.0  seconds  (5 
points)(5%) 

Holding  Orders  Without  Action — below 
21.0%  (5  points)(5%) 

Price  Improvement  in  <8th  Markets — at  or 
above  2.0%  (5  points)(20%) 

Price  Improvement  in  8th  Markets — at  or 
above  15.0%  (5  points)(15%) 

Price  Improvement  in>8th  Markets — at  or 
above  25.0%  (5  points)(15%) 

Combined  Depth  (10  points)  (40%) 

(a)  Depth— at  or  above  75.0%  [(5 
pointsK20%)j 

(b)  Added  Depth— at  or  above  1.0%  [(5 
points)(20%)] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  amend  its 
SPEP  pilot  by  modifying  the  two  depth 
measure  calculations  and  the  overall 
program  score.  All  other  aspects  of  the 
pilot  program  will  remain  the  same.  In 
addition,  the  Exchange  is  requesting 
permanent  approval  of  the  program, 
which  has  been  in  effect  since  1992  ' 
with  periodic  modification  over  the 
years.8  The  Exchange  believes  that  the 
SPEP  is  an  effective  tool  for  measuring 
specialist  performance  if  continuously 
monitored  and  modified  to  meet  the 
changing  needs  of  the  industry  and  the 
types  of  business  sent  to  the  Exchange, 
as  well  as  changes  in  technology.  The 
current  pilot  program  will  expire  on 
December  31, 1998. 

The  Exchange  has  two  depth  measure 
calculations,  which  are  Depth  and 
Added  Depth.  The  Depth  measure 
(which  measures  the  percentage  of 
shares  exceeding  the  displayed  NBBO 
size  that  are  executed  at  or  better  than 
the  displayed  NBBO  price,  for  those 
orders  that  at  the  time  of  receipt  exceed 
the  displayed  NBBO  size)  is  currently 
weighted  at  20%  of  the  overall  total 
score  with  a  minimum  threshold  of 
75%,  i.e.,  no  points  for  any  executions 
below  75%  of  the  NBBO  size.^  The 


"15  U.S.C.  78f(b)  and  78s(b). 

"15  U.S.C.  78s(b)(2). 

«'  17  CFR  299.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19b-4. 


^  In  Amendment  No.  1.  the  Exchange  seeks 
permanent  approval  of  the  Specialist  Performance 
Evaluation  Program  and  deletes  its  request  for 
accelerated  approval  and  retroactive 
implementation  of  the  proposed  rule  change.  See 
Rule  19b-4  filing,  SR-BSE-98-07  (Am.  1).  dated 
November  6, 1998  ("Amendment  No.  1"). 

*Id. 


'The  Commission  initially  approved  the  SPEP  in 
Securities  Exchange  Act  Release  No.  22993  (March 
10,  1986),  51  FR  8298  (March  14,  1986).  The  BSE 
was  permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890  (Feb.  19, 
1993),  58  FR  11647  (Feb.  26,  1993),  at  which  point 
the  initial  pilot  program  ceased  to  exist  as  a 
separate  program. 

*See  Amendment  No.  1,  supra  note  3. 

'  For  example,  assume  the  NBBO  size  is  500 
shares  displayed  and  the  BSE  specialist  receives  an 
order  for  1200  shares.  If  the  specialist  executes  600 
shares  at  the  NBBO  price,  the  specialist  would 
receive  credit  for  600  shares  out  of  1200  shares,  or 
50%.  See  Securities  Exchange  Act  Release  No. 
39730  (March  6,  1998);  63  FR  12847  (March  16, 
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Added  Depth  measure  (which  measures 
the  relative  percentage  of  overall  BSE 
depth  attributable  to  each  speciaUst  at 
the  displayed  NBBO  price  and  in  excess 
of  the  displayed  NBBO  size  at  the  time 
the  order  is  received)  is  currently 
weighted  at  20%  of  the  overall  total 
score  with  a  minimum  threshold  of  1%, 
i.e.,  no  points  for  contributions  less  than 
1%  to  the  added  depth  of  all  BSE 
specialists." 

After  reviewing  two  quarters  of 
performance  statistics,  the  Exchange  has 
determined  that  four  firms  on  the  floor 
caimot  meet  the  1%  Added  Depth 
threshold,  even  if  they  were  to  achieve 
a  Depth  measure  of  100%,  because  their 
volume  of  business  is  de  minimus  in 
comparison  to  some  of  the  larger  firms. 


However,  the  Exchange  believes  that  the 
combination  of  the  Added  E)epth  and 
E)epth  measures  balances  out  the 
performance  results:  where  small  firms 
tend  to  score  extremely  high  relative  to 
the  larger  firms  on  the  Depth  measure, 
firms  with  a  significant  amoimt  of 
business  tend  to  score  higher  relative  to 
the  smaller  firms  on  the  Added  Depth 
measure. 

Rather  than  eliminate  the  Added 
Depth  measure  in  its  entirety,  the 
Exchange  is  proposing  to  combine  the 
range  points  of  the  two  depth  measures 
and  weight  the  overall  combined  score 
at  40%,  as  opposed  to  the  current 
calculation  which  separately  weights 
the  range  points  of  each  measure  at  20% 
each.  This  will  result  in  the  inclusion  of 


both  measures  in  the  performance 
program,  but  will  eliminate  the 
requirement  that  a  specialist  appear 
before  the  Market  Performance 
Committee  for  failure  of  a  single 
measure  that  is  mathematically 
impossible  for  that  specialist  to  attain  a 
passing  score  on.  Under  the  proposed 
change,  a  specialist  who  failed  the 
Added  Depth  category,  but  performed  at 
some  level  above  the  range  covered  by 
the  minimum  threshold  of  75%-79.9% 
for  the  Depth  measure  would  end  up 
over  the  minimiim  threshold  for  the 
combined  score. 

The  current  range  point  scales  and 
weighted  scores  for  each  of  the  depth 
measures  are  as  follows: 


Depth 


Added  Deptti 


Percentage  of  orders 


Points 


Weigtited 
score  (20%) 


Percentage  of  orders 


Points 


Weighted 
score  (20%) 


<75.0  ...„. 
75.0-79.9 
80.0-84.9 
85.0-89.9 
>=90.0  .... 


0 

5 

10 

15 

20 


<1.0 

1.0-1.9 
2.0-3.9 
4.0-5.9 
>=6.0  .. 


0 

5 

10 

15 

20 


0 
1 
2 
3 
4 


The  proposed  range  point  scales  for 
each  of  the  depth  measures  and  the 
combined  weighted  score  are  as  follows: 


Depth 


Added  Depth 


Combined  depth 


Percerrtage  of  orders 


Points 


Percentage  of  orders 


Points 


Total  points 


Weighted 
score  (40%) 


<75.0  

75.0-79.9 
80.0-84.9 
85.0-89.9 
>=90.0  ... 


0 

5 

10 

15 

20 


<1.0.... 
1.0-1.9 
2.0-3.9 
4.0-5.9 
>=6.0.. 


0 

5 

10 

15 

20 


0 
5 
10 
15 
20 
25 
30 
35 
40 


0 
2 

4 
6 
8 
10 
12 
14 
16 


ed  the  SPEP  in 
22993  (March 
J6).  The  BSE 
ve  measures  of 
srogram  in 
31890  (Feb.  19, 
it  which  point 
ist  as  a 

e3. 

ize  is  500 
list  receives  an 
t  executes  600 
ist  would 
200  shares,  or 
ilease  No. 
(March  16, 


The  following  results  occur  under  the 
current  and  proposed  depth  measure 
Calculations  for  (1)  a  specialist  who 
scores  82%  on  the  Depth  measure  and 
0.7%  on  the  Added  Depth  measure  and 
(2)  a  specialist  who  scores  76%  on  the 
Depth  measure  and  4%  on  the  Added 
Depth  measure: 


1998)  ("March  1998  Order").  Points  are  allocated 
based  on  the  specialist's  raw  score.  In  this  example, 
the  specialist  would  not  receive  any  points  for  the 
Depth  measure,  because  the  specialist's  Depth 
;  percentage  is  below  75%.  The  points  for  each 
measure  are  weighted  to  obtain  an  overall  weighted 
Kore  for  all  the  measures. 

■  For  example,  assume  the  NBBO  size  is  500 
shares  displayed  and  the  BSE  specialist  receives  an 
order  for  1200  shares,  and  that  the  specialist 
I  ixecutes  600  shares  at  th»displayed  NBBO  price. 


Specialist  (1) 


Specialist  (2) 


Current  Calculation 


Depth  82%  (10  pts)  ... 
Added  Depth  0.7%  (0 
pts). 


Depth  76%  (5  pts). 
Added  Depth  4%  (15 
pts). 


The  number  of  shares  over  the  NBBO  size  the 
specialist  executed  is  calculated  by  subtracting  500 
from  600.  The  specialist  has  100  shares  of  "added 
depth."  Then  calculate  the  added  depth  for  each 
qualifying  order  for  each  specialist,  add  the  added 
depth  for  each  specialist  for  each  qualifying  order, 
and  total  the  added  depth  for  all  specialists 
combined.  Next  compare  each  specialist's  added 
depth  to  the  overall  added  depth  for  the  floor  ta 
arrive  at  the  percentage  for  each  specialist  relative 
to  the  other  specialists.  For  example,  100  added 


Specialist  (1) 


Weighted  Scores  total 
2. 


Specialist  (2) 


Weighted  Scores  total 
4. 


Proposed  Calculation 


Depth  82%  (10  pts)  ...  I  Depth  76%  (5  pts) 


depth  for  Specialist  A  / 10,000  added  depth  for  all 
specialists  =  10%  added  depth  for  specialists  A.  See 
March  1998  Order,  supra  note  7.  Points  are 
allocated  based  on  the  specialist's  raw  score.  In  this 
example,  the  specialist  would  receive  points  for  the 
Added  Depth  measure,  because  the  specialist's 
Added  Depth  percentage  is  equal  to  or  greater  than 
1%.  After  points  have  been  assigned  for  each 
measure  under  the  SPEP,  the  points  for  each 
measure  are  assigned  a  weight  to  obtain  an  overall 
weightitd  score  for  all  the  measures. 
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SpeciaKst(l) 


Added  Depth  0.7%  (0 

pts). 
Combined  Depth  (tO 

pts). 
Weighted  Score  totals 

4. 


SpectaNst  (2) 


Added  Depth  4%  (15 

pts). 
Combined  Depth  (20 

pts). 
Weighted  Score  totals 

8. 


In  addition,  the  miniTnnni  threshold 
level  for  the  Overall  Program  weighted 
score,  which  is  ctirrently  set  at  "at  or 
above  5.00".  is  being  changed  to 
compensate  for  the  change  in  the  depth 
calculations  and  will  be  set  at  "at  or 
above  7.00." 


Under  the  pilot,  assuming  that  a 
specialist  performed  at  the  minimum 
threshold  level  for  each  measure,  the 
breakdown  of  weighted  points  would  be 
as  follows: 


Measure 

Turnaround  Time  .._ 

Holding  Orders  WrthoU  Action 

Price  Improvement  (<%) 

Price  Imptovement  (%) """'^''". 

Price  Improvement  (>%) 

Depth 

Added  Depth  „ .ZZ'ZZZ 

Overall  Weighted  Score  


Weight 
percent 


5 
5 
20 
15 
15 
20 
20 


Points 


Weighted 
points 


025 
0.25 
liX) 
0.75 
0.75 
1.00 
1.00 


5.00 


Under  the  proposed  rule  change, 
assuming  that  a  specialist  performed  at 
the  minimum  threshold  level  for  each 


measiue.  the  breakdown  of  weighted 
points  would  be  as  follows: 


Measure 

Turnaround  Time 

Holding  Orders  Without  Action 

Price  Improvement  (<^/b) 

Price  Improvement  {^M) !""."!."""!" 

Price  Improvement  (>%) 

Depth  and  Added  Depth  !"""!"...""!". 

Overal  Weighted  Score  


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act.a  Specifically, 
the  Exchange  believes  that  the  proposal 
is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regiilating.  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  luifair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


»15U.S.C78f(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SecxuiUes  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Room  in  Washington,  D.C.Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  file  number  SR-BSE-98- 
7  and  should  be  submitted  by  January 
4, 1999. 
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[  For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegate<i.>° 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  98-32963  Filed  12-10-98;  8:45  am) 

BaXMG  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-40752;  FUe  No.  SR-DTC- 
M-23] 

SeH-Ragulatory  Organizations;  The 
Depesitory  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Profwsed  Rule  Clumge  Relating  to 
Pees 

December  7, 1998. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  16, 1998,  The  Depository 


Trust  Company  ("DTC")  filed  with  the 
Seciirities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
DTC's  service  fee  schedule  to  establish 
a  fee  for  transactions  processed  through 
DTC's  two-way  link  with  Deutsche 
Borse  Clearing  AG  ("DBC").* 

n.  Sdf-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
CSiange 

In  its  filing  with  the  Conunission, 
DTC  includml  statements  concerning 


the  piupose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change,  which  became  eSiective  for 
ser^ces  provided  on  or  after  November 
17, 1998,  is  to  estabUsh  a  new  surcharge 
designed  to  recover  DTC's  costs  to 
implement  an  enhanced  two-way  link 
wiUi  DBC  from  DTC  participants  whose 
transactions  are  processed  through  the 
link.  DTC  proposes  to  make  the 
following  revision  to  its  service  fee 
schedule: 


Service 


IX.  Automated  Defiver  Orders: 

•  A  surcharge  for  each  item  delivered  or  received  through  the  DTC/OBC  link  faoHly 


Present  fee 


None 


Proposed  toe 


$3.65 


DTC  believes  that  the  proposed  rule 
bhange  is  consistent  with  the 
requirements  of  Section  17  A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  because  fees  will  more 
equitably  be  allocated  among  DTC 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I    DTC  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
tOf  the  purposes  of  die  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
teceived. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 


19(b)(3)(A)(ii)  of  the  Act  *  and  pursuant 
to  Rule  19b-4(e)(2)  ^  thereunder  because 
the  proposal  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by 
DTC.  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  th&  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-23  and 
should  be  submitted  by  January  4, 1999. 

For  the  CkHnmission  by  the  Division  of 
Maii^et  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  98-32959  Filed  12-10-98;  8:45  am] 

BILLMG  CODE  S010-01-M 


"17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78s(b)(l). 


»  See  Exchange  Act  Release  No.  40660  (November 
10, 1998),  63  FR  64135  (order  approviiig  DTC's 
proposal  to  establish  a  two-way  link  with  DBC). 

'The  Conunission  has  modified  the  text  of  the 
summaries  prepared  by  DTC 


«15  U.S.C.  78<}-l. 

» 15  U.S.C  788(b)(3)(A)(ii). 

•  17  CFR  240.19b-4(e)(2). 

'CFR200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40753;  File  No.  SR-DTC- 
9a-24] 

Setf-Regulatory  Organizations;  the 
[>epo8itory  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  PTS 
Pending  Transaction  inquiry  Function 

December  7, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  19,  1998,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
DTC's  PTS  Pending  Transaction  Inquiry 
("PEND")  function  to  allow  DTC 
participants  to  temporarily  and 
selectively  "hold"  (exclude  from 
processing)  and  "uphold"  (release) 
deliver  orders  and  pledge  transactions 
that  are  recycled  for  insufficient 
position.  2 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  an  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  DTC  participants 
with  additional  flexibility  in  their  use  of 


>  15  U.S.C.  78s(b)(l). 

'An  Important  Notice  to  DTC  participants  which 
provides  a  detailed  description  of  the  modification 
to  the  PEND  function  is  attached  as  an  exhibit  to 
DTC's  filing,  which  is  available  for  inspection  and 
copying  at  the  Commission's  public  reference  room 
and  through  DTC. 

'  The  Conunission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


the  PEND  function.  Under  the  proposal, 
DTC  participants  will  be  permitted  to 
hold  pending  deliver  orders  and  pledge 
transactions.  Held  transactions  will  not 
be  processed  by  DTC  until  the  hold  is 
released  by  the  holding  participant. 
Only  the  initiator  (i.e.,  the  deliverer  or 
pledgor)  of  a  transaction  will  be 
permitted  to  hold  or  release  a  pending 
transaction.  Furthermore,  only 
transactions  that  pend  for  insufficient 
position  may  be  held.  DTC  will  charge 
forty-five  cents  ($.45)  for  each  hold  and 
hold  release  transaction  processed, 
which  is  the  same  fee  that  DTC 
currently  charges  for  the  cancellation  of 
pending  deliver  orders. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  since  the  proposed  rule 
change  will  give  DTC  participants 
greater  flexibility  in  handling 
transactions  that  pend  for  insufficient 
position.  According  to  DTC,  the 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  since  the  operation  of 
the  PEND  function,  as  modified  by  the 
proposed  rule  change,  will  be  similar  to 
the  current  operation  of  the  function. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  was 
developed  through  discussions  with 
several  DTC  participants.  Written 
comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act '  and  pursuant 
to  Rule  19b-4(e)(4) «  thereunder  because 
the  proposal  effects  a  change  in  an 
existing  service  of  DTC  that  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  DTC  or  for  which  it  is 
responsible  and  does  not  significantly 


affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  tmy  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chemge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-24  and 
should  be  submitted  by  January  4, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  98-32960  Filed  12-10-98;  8:45  am) 
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M5  U.S.C.  78q-l. 

'  15  U.S.C.  78s(b)(3)(A)(iii). 

"17CFR240.19b-4(e)(4). 


SECURiTiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40751;  File  No.  SR-OTC- 
98-22] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Fees  and  Charges 

December  7, 1998. 

Pursuant  to  Section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
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November  16, 1998,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
{"Commission"),  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
the  fees  charged  by  DTC  for  various 
services  provided. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  use  of 
DTC's  withhold  and  cancellation  feature 
(known  as  "hold  and  bust")  of  the 
Direct-Mail-by-the-Depository  service. 
The  fees  are  designed  to  recover  DTC's 
estimated  ser\'ice  costs  and  will  be 
established  under  the  heading  "A. 
Registered  Securities,  II.  Withdrawals- 
by -Transfer". 

DTC  is  adding  the  following  to  its 
service  fee  schedule: 


Service 

Present  fee 

Proposed  fee 

For  each  assignment  initially  withheld  at  request  of  participant  and  thereafter  directly 

NONE 

$.53  per  item  withheld. 

mailed. 

For  each  assignment  canceled  at  request  of  participant  where  assignment  was  not 

NONE 

$1.49  per  item  canceled. 

withheld  prior  to  direct  mail. 

For  each  assignment  canceled  at  request  of  participant  after  being  withheld  at  re- 

NONE 

$1.82  per  item  carceled. 

quest  of  participant. 

-98;  8:45  am) 


fl.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
diange  were  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)3  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)'»  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  DTC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


« 15  U.S.C.  78s(b)(l). 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 
M5U.S.C.  78s(b)(3)(A)(ii). 
«17CFR240.19b-4(e)(2). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  wall  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-22  and 
should  be  submitted  by  January  4, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  98-32961  Filed  12-10-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Information  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests  "~ 

T^iis  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages    "- 
submitted  to  OMB  for  clearance,  in 
compliance  with  Pub.  L.  104-13 
effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  Information  Collection(s)  Listed 
Below  Require(s)  Extension(s)  of  the 
Current  OMB  Approval(s)  or  are 
Proposed  New  CoIIection(s) 

1.  Disability  Report— 0960-0573.  The 
information  collected  on  Form  SSA- 
3368-F6  is  needed  for  the  determination 
of  disability  by  the  State  Disability 
Determination  Services.  The 
information  will  be  used  to  develop 
medical  evidence  and  to  assess  the 
alleged  disability.  The  respondents  are 
applicants  for  disability  benefits. 

Number  of  Respondents:  85,280. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  63,960 
hours. 

2.  Vocational  Report— 0960-0572. 
The  information  collected  on  the  SSA- 
3369-F6  is  needed  for  the  determination 
of  disability  by  the  State  Disability 
Extermination  Services.  The 
respondents  are  applicants  for  disability 
benefits.  The  information  will  be  used 
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to  document  an  individual's  past  work 
history. 

Number  of  Respondents:  42.640. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  14.213 
hours. 

3.  Medical  History  and  Disability 
Report.  Disabled  Child— 0960-0574. 
The  information  collected  on  Form 
SSA-3820-F4  is  needed  for  the 
determination  of  disability  by  the  State 
Disability  Determination  Services.  The 
SSA-3820  will  be  used  to  obtain  various 
types  of  information  about  a  child's 
condition,  his/her  treating  sources  and/ 
or  other  medical  sources  of  evidence. 
The  respondents  are  applicants  for 
disability  benefits. 

Number  of  Respondents:  18,720. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  6,240 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
pubhcation.  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp.  6401  Security  Blvd..  1- 
A-21  Operations  Bldg..  Baltimore.  MD 
21235. 

In  ajjdition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  Information  Collection(s)  Listed 
Below  Have  Been  Submitted  to  OMB 

1.  Employer  Report  of  Special  Wage 
Payments— 0960-0565.  The  Social 
Security  Administration  (SSA)  gathers 
the  information  on  Form  SSA-131  to 
prevent  earnings  related  overpayments 
to  employees  and  to  avoid  erroneous 
withholding.  The  respondents  are 
employers  who  provide  special  wage 
pajonent  verification. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20-22 
minutes. 

Estimated  Annual  Burden:  33.367 
hours. 

2.  Railroad  Employment 
Questionnaire — 0960-0078.  Form  SSA- 
671  is  used  by  SSA  to  secure  sufficient 
information  to  coordinate  Social 


Security  claims  processing  with  the 
Railroad  Retirement  Board.  The  form  is 
completed  whenever  claimants  indicate 
having  been  employed  in  the  Railroad 
Industry.  The  respondents  are  retired 
employees  of  the  Railroad  Industry  or 
their  dependents. 

Number  of  Respondents:  125,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  10.417 
hours. 

3.  Concise  Notice  Survey — 0960- 
NEW.  SSA  will  conduct  a  survey  of 
Supplemental  Security  Income  (SSI) 
awardees  to  determine  customer 
opinions  and  preferences  on  the  format 
and  clarity  of  existing  and  proposed  SSI 
award  notices.  The  information  will  be 
used  to  determine  whether  a  new 
concise  notice  format  would  improve 
comprehension  of  the  information  thus 
improving  service  to  SSI  customers.  The 
respondents  will  be  a  random  sample  of 
new  SSI  awardees. 

Number  of  respondents:  1.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  250  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA.  Attn:  Lori  Schack.  New 
Executive  Office  Building.  Room 
10230.  725  17th  St..  NW.  Washington. 
DC  20503. 

(SSA) 

Social  Security  Administration. 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp,  l-A-21  Operations 
Bldg..  6401  Security  Blvd..  Baltimore, 
MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  vmte  to  him  at  the  address 
listed  above. 

Dated:  December  3, 1998. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

IFR  Doc.  98-32804  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2946] 

Countries  Providing  Sanctuary  to 
Indicted  War  Criminals; 
Determinations:  Serbia,  et  at. 

Subject:  Determination  with  respect  to 
Countries  Providing  Sanctuary  to 
Indicted  War  Criminals. 

Piu^uant  to  the  authority  vested  in  me 
by  Section  570  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act. 
1999,  as  enacted  in  Pub.  L.  105-277. 1 
hereby  determine  that  Serbia  and  the 
Republika  Srpska  Entity  of  Bosnia  and 
Herzegovina  have  failed  to  take 
necessary  and  significant  steps  to 
apprehend  and  transfer  to  the 
Iiitemational  Criminal  Tribunal  for  the 
former  Yugoslavia  (the  "Tribunal")  all 
persons  who  have  been  publicly 
indicted  by  the  Tribunal. 

This  determination  shall  be  provided 
to  the  Congress  and  published  in  the 
Federal  Register. 

Dated:  November  30. 1998. 
Madeleine  Albright, 

Secretary  of  State. 

[FR  Doc.  98-32916  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2942] 

Intemational  Joint  Commission, 
Boundary  Waters  Treaty  of  1909 

The  United  States  and  Canadian 
federal  governments  have  asked  the 
Intemational  Joint  Commission  (IJC)  to 
further  examine  the  intemational 
watershed  approach  as  a  mechanism  to 
anticipate  and  respond  to  the  range  of 
water-related  and  other  environmental 
challenges  that  are  expected  to  occur  as 
we  enter  the  21st  century. 

In  its  report  to  Governments.  The  IJC 
and  the  21st  century,  the  IJC  proposed 
the  intemational  watershed  board 
concept  to  build  on  cooperative  efforts 
and  successes  achieved  in  the  Great 
Lakes  by  offering  to  provide  similar 
opportunities  to  other  major 
transboundary  basins  through  the 
establishment  of  permanent  IJC 
intemational  watershed  boards.  These 
boards  would  provide  a  much  improved 
mechanism  for  avoiding  and  resolving 
transboundary  disputes  by  building  a 
capacity  at  the  watershed  level  to 
anticipate  and  respond  to  the  full  range 
of  water-related  and  other 
environmental  challenges  that  may  be 
foreseen  for  the  21st  century. 


Intemational 
Canadian  I 
'.  Street,  ISt: 
SMl.Tele] 
(613)  993- 
commissic 

Dated:  Nove 
Gerald  E.  Gall 

Secretary,  Uni 
IFR  Doc.  98-3 
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vested  in  me 
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Speciflcally,  governments  have  asked 
the  IJC  to: 

•  Define  the  general  framework  imder 
which  watershed  boards  would  operate, 
which  includes  the  definition  of  the 
scope  of  activities  of  the  watershed 
boards  and  the  definition  of  the 
operating  principles  of  such  boards; 

•  Recommend  the  location  of  the  first 
watershed  board; 

•  Recommend  the  structure, 
composition  and  terms  of  reference  of 
the  first  international  watershed  board, 
including  the  priority  issues  that  it 
would  address; 

•  Develop  cost  projections  and 
possible  sources  of  funding,  including 
innovative  funding  mechanisms,  for  the 
formation  and  operation  of  the  first 
international  watershed  board  and  for 
special  studies  that  would  be  projected 
for  its  first  few  years  of  operation; 

•  Consult  provinces,  states  and  both 
federal  governments  on  the 
identification  of  locations  and  the 
development,  planning  and 
establishment  of  additional 
international  watershed  boards  at 
appropriate  times. 

The  International  Joint  Commission  is 
a  binational  Canada-U.S.  organization 
established  by  the  Boundary  Waters 
Treaty  of  1909.  It  assists  the 
governments  in  managing  waters  along 
the  border  for  the  benefit  of  both 
countries  in  a  variety  of  ways  including 
examining  issues  referred  to  it  by  the 
two  federal  governments. 

The  IJC  will  undertake  broad 
consultations  with  all  interested  parties 
as  part  of  its  examination  of  the 
watershed  approach.  The  IJC  would 
invite  all  interested  parties  to  notify  the 
Commission  of  their  interest  in  this 
matter  at  either  one  of  the  following 
addresses: 

International  Joint  Commission,  United 
States  Section,  1250  23rd  Street,  NW, 
Suite  100,  Washington,  DC  20440, 
Telephone:  (202)  736-9000,  Fax:  (202) 
736-9015,  Email: 
commission@washington.ijc.org 

International  Joint  Commission, 
Canadian  Section,  100  Metcalfe 
:  Street,  18th  Floor,  Ottawa.  ON  KlP 
5M1,  Telephone:  (613)  995-2984,  Fax: 
(613)  993-5583, 
commission@ottawa.ijc.org 

Dated:  November  30, 1998. 
Gerald  E.  Galloway. 

Secretary,  United  States  Section. 

[FR  Doc.  98-32915  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  rtottca  2941] 

International  Joipt  Commission, 
Boundary  Waters  Treaty  of  1909 

An  Invitation  to  Comment  on  the 
1998  Progress  Report  of  the  Air  Quality 
Committee  under  the  Canada-United 
States  Air  Quality  Agreement. 

The  International  Joint  Commission 
invites  public  comment  on  progress  by 
the  United  States  and  Canada  in 
reducing  transboundary  air  pollution 
under  the  1991  Agreement  on  Air 
Quality.  The  Commission  will  provide  a 
synthesis  of  the  comments  to  the  two 
governments  and  the  public  as  directed 
by  the  Agreement. 

The  Governments  of  the  United  States 
and  Canada  signed  an  Agreement  on  Air 
Quality  on  March  13,  1991.  The  purpose 
of  the  Agreement  was  to  establish  a 
practical  and  effective  instrument  to 
address  shared  concerns  on 
transboundary  air  pollution.  The  1998 
Progress  Report  reviews  acid  rain 
control  programs,  monitoring, 
prevention  of  air  quality  deterioration 
and  visibility  protection,  notification  of 
significant  transboundary  air  pollution, 
cooperation  on  ground- level  ozone  and 
particulate  matter,  and  scientific  and 
technical  cooperation. 

Under  the  terms  of  the  Agreement,  the 
Governments  established  a  bilateral  Air 
Quality  Committee.  This  Committee  is 
responsible  for  reviewing  progress  made 
in  the  implementation  of  the 
Agreement,  preparing  and  submitting 
periodic  progress  reports  to  the 
Governments,  referring  each  progress 
report  to  the  International  Joint 
Commission,  and  releasing  those  reports 
to  the  public.  The  1998  Progress  Report 
of  the  Committee  is  now  available  and 
may  be  obtained  from: 
Acid  Rain  Division,  U.S.  Environmental 

Protection  Agency,  Mail  Code:  6204J, 

401  M  Street,  SW,  Washington,  DC 

20460,  Acid  Rain  Hotline:  (202)  564- 

9620. 
Environment  Canada,  Inquiry  Centre, 

351  St.  Joseph  Blvd.,  Hull,  Quebec, 

KIA  0H3.  (819)  997-2800. 

The  full  report  is  also  available  at  the 
following  sites  on  the  World  Wide  Web: 
http://www.epa.gov/acidrain/lawsregs/ 

airus.pdf 
http://www.ec.gc.ca/special/ 

airqual.html 

Under  the  Agreement,  the 
Governments  assigned  the  International 
Joint  Commission  the  responsibiUty  of 
inviting  comments  on  each  progress 
report  of  the  Air  Quality  Committee. 
The  International  Joint  Commission 
invites  comment  on  any  aspect  of  the 
1998  Progress  Report.  Please  send 


comments  in  writing  by  February  26, 
1999,  to  either  address  below,  or  contact 
us  if  you  have  any  questions  about  the 
comment  process. 

International  Joint  Commission,  United 
States  Section,  1250  23rd  Street,  NW, 
Suite  100,  Washington,  DC  20440, 
Telephone:  (202)  736-9000,  Fax:  (202) 
736-9015,  Email: 
commission@washington.ijc.org 
International  Joint  Commission, 
Canadian  Section,  100  Metcalfe 
Street.  18th  Floor,  Ottawa,  ON  KlP 
5M1,  Telephone:  (613)  995-2984.  Fax: 
(613)  993-5583,  Email: 
commission@ottawa.ijc.org 

Dated:  November  30, 1998. 
Gerald  E.  Galloway, 

Secretary.  United  States  Section. 

|FR  Doc.  98-32914  Filed  12-10-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25-XX, 
Certification  of  Transport  Airplane 
Mechanical  Systems 

AGB4CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  25-XX 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  conunents 
on  a  proposed  advisory  circular  (AC) 
which  provides  methods  acceptable  to 
the  Administrator  for  showing 
compliance  with  the  provisions  of 
subparts  D  and  F  of  14  CFR  part  25 
regarding  the  type  certification 
requirements  for  transport  airplane 
mechanical  systems.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  April  12,  1999. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Mahinder 
Wahi,  Propulsion/Mechanical  Systems/ 
Crash  worthiness/Noise  Branch,  ANM- 
112,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW,  Renton,  WA  98055-4056. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toni  Jackson,  Transport  Standards  Staff, 
at  the  address  above,  telephone  (425) 
227-2112. 
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SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25-XX,  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

This  AC  contains  guidance  for  the 
latest  amendment  of  the  regulations  and 
applies  to  all  transport  category 
airplanes  for  which  a  new,  amended,  or 
supplemental  type  certificate  is 
required.  This  guidance  should  be 
applied  to  any  portion  of  the  airplane 
mechanical  systems  that  has  been 
modified.  In  the  past,  advisory  and 
guidance  information  applicable  to 
transport  airplane  mechanical  systems 
has  been  formally  published  as  AC's. 
Advisory  circulars  have  not  been 
developed  for  all  of  the  regulatory 
requirements  applicable  to  transport 
airplane  mechanical  systems,  however. 
In  many  instances,  certification  of  new 
technology  airplanes  resulted  in  the 
need  to  interpret  the  existing  regulations 
and  to  apply  new  regulations.  Issue 
papers  and  special  conditions  were 
generated  to  doctmient  the  compliance 
method  agreed  upon  between  the 
applicant  and  the  FAA.  In  other 
instances,  applicants,  FAA  Aircraft 
Certification  Office  (ACO)  managers, 
and  foreign  regulatory  authorities  have 
requested  interpretation  of  the  intent  of 
specific  regulations.  This  guidance  was 
documented  in  the  form  of  policy 
memorandums  that  were  distributed  to 
all  ACOs,  letters  to  applicants  and 
foreign  airworthiness  authorities,  and 
issue  papers.  In  many  instances,  this 
information  was  not  organized  in  a 
manner  that  allowed  easy  access,  and 
applicants  were  not  aware  of  revised 
poUcy.  This  AC  formalizes  existing 
policy  so  that  the  public  and  FAA 
personnel  have  access  to  this 
information.  The  methods  and 
procedures  described  in  this  AC  have 
evolved  after  many  years  and  represents 
current  certification  practice. 


Issued  in  Renton,  Washington,  on 
November  30, 1998. 
John  J.  Hickey, 

Acting  Manager,  Transport  Aiqthne 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

|FR  Doc.  98-32967  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
99-02-C-OO-MCI  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Kansas  City 
Intematlonai  Airport,  Kansas  City,  MO. 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Kansas  City 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expan«ion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Raymond 
D.  Anderson,  AAE,  Director  of  Aviation, 
Kansas  City  International  Airport,  at  the 
following  address:  601  Brasilia  Avenue, 
Kansas  City,  Missouri  64153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Kansas  City 
International  Airport,  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  601  E.  12th  Street, 
Kansas  City,  MO  64106,  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Kansas  City  International  Airport  imder 
the  provisions  of  the  Aviation  Safety 


and  Capacity  Expansion  Act  of  1990      " 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (F*ublic  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  27, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Kansas  City 
International  Airport.  Kansas  Qty. 
Missouri,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  27,  1999. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
January,  2002. 

Proposed  charge  expiration  date: 
November,  2006. 

Total  estimated  use  revenue: 
$48,047,139. 

Total  estimated  impose  revenue: 
$28,723,139. 

Brief  description  of  proposed 
project(s):  Overlay  Runway  9/27  and 
Taxiway  C  (between  C1-C9);  Expand 
General  Aviation  Apron;  Construct 
Federal  Inspection  Service  Facility; 
Taxiway  B  Rehabilitation;  Terminal 
Improvement;  Airfield  Storm  Drainage; 
Construction  of  Hold  apron  West  of 
Terminal  B;  Automated  Access  Control 
System;  Reconstruct  Ttixiway  D; 
Passenger  Facility  Charge  Development 
and  Administration. 

Any  person  may  inspect  the 
appbcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
appbcation  in  person  at  the  Kansas  City 
International  Airport. 

Issued  in  Kansas  City,  Missouri  on 
November  27,  1998. 
Michael  J.  Faltermeier. 

Acting  Manager,  Airports  Division  Central 
Region. 

[FR  Doc  98-32968  Filed  12-10-98;  8:45  am] 
BILUNQ  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Dubuque  County,  lA/Jo  Daviess 
County,  IL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The 

notice  to  advi 

environmenta 

prepared  for  a 

capacity  impr 

Dubuque  Cou 

County,  Ulino 

FOR  FURTHER  I 

Rebecca  Hiatt 

Coordinator,  1 

Administratic 

Iowa  50010-6 

7300.  Roger  L 

Iowa  Departn 

Lincoln  Way, 

Telephone  (5 

SUPPLEMENTAI 

FHWA,  in  co( 

Department  c 

prepare  an  ev 

statement  (EI: 

improve  the  ( 

(U.S.  20)  in  E 

Jo  Daviess  Co 

proposed  im] 

upgrading  or 

between  lowt 

up  to  seven  n 

Improvemt 

considered  n 

existing  and  ] 

and  safety  co 

will  also  incl 

across  the  Mi 

Alternatives 

include:  (1)  t 

alternative  tr 

widening  the 

to  four  lanes; 

four-lane  big 

Variations  of 

alignment  wi 

studied  with 

An  informi 

initiated  as  p 

describing  th 

soliciting  coi 

appropriate  1 

agencies,  anc 

and  citizens 

expressed  or 

in  this  propc 

meetings  wil 

East  Dubuqu 

hearing  will 

the  draft  EIS 

of  the  time  a 

and  hearing. 

available  for 

and  commei 

hearing.  No : 

plaimed  at  tl 

To  ensiue 

related  to  thi 

addressed  ai 

identified,  o 

are  invited  £ 

Comments  o 


Federal  Register/Vol.  63.  No.  238/Friday.  December  11.  1998/Notices 


68499 


on  Central 
-98;  8:45  am) 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
capacity  improvement  project  in 
Dubuque  Coimty,  Iowa  and  ]o  Daviess 
County,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Hiatt,  Environmental 
Coordinator,  Federal  Highway 
Administration,  105  Sixth  Street,  Ames, 
Iowa  50010-6337,  Telephone  (515)  233- 
7300.  Roger  Larsen,  Project  Manager, 
Iowa  Department  of  Transportation,  800 
Lincoln  Way,  Ames,  Iowa  50010, 
Telephone  (515)  239-1791. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Iowa 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  the  capacity  of  U.S.  Route  20 
(U.S.  20)  in  Dubuque  County,  Iowa  and 
Jo  Daviess  County,  Illinois.  The 
proposed  improvement  would  involve 
upgrading  or  re-routing  existing  U.S.  20 
between  Iowa  and  Illinois  for  a  distance 
up  to  seven  miles. 

Improvements  to  U.S.  20  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand 
and  safety  considerations.  This  proposal 
will  also  include  a  connection  of  U.S.  20 
across  the  Mississippi  River. 
Alternatives  under  consideration 
include:  (1)  taking  no  action;  (2)  using 
alternative  travel  improvements;  (3) 
widening  the  existinig  two-lane  highway 
to  four  lanes;  and  (4)  constructing  a 
four-lane  highway  on  a  new  location. 
Variations  of  facility  type,  grade,  and 
alignment  will  be  incorporated  into  and 
studied  with  various  build  alternatives. 
An  informal  scoping  process  will  be 
initiated  as  part  of  this  project.  Letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  pubUc 
meetings  will  be  held  in  Dubuque  and 
East  Dubuque.  In  addition,  a  pubUc 
hearing  will  be  held  upon  completion  of 
the  drdt  EIS.  PubUc  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  Draft  EIS  will  be 
available  for  pubUc  and  agency  review 
and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
plaimed  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 


proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  Iowa  DOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  24, 1998. 
Bruce  E.  Mazke, 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Ames,  Iowa. 
[FR  Doc.  98-32849  Filed  12-10-98;  8:45  am) 
BILUNG  COOE  4«10-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Federal  Highway  Administration 
{FRA  Docket  No.  FRA-1 99^-4759] 

Rnancial  Assistance  To  Eliminate 
Highway-Railroad  Grade  Crossing 
Hazards  on  Designated  High-Speed 
Rail  Corridors 

AGENCIES:  Federal  Railroad 
Administration  (FRA)  and  Federal 
Highway  Administration  (FHWA), 
Department  of  Transportation  (DOT)- 
ACTION:  Notice  of  designation  of  high- 
speed corridors;  solicitation  of 
applications  for:  (1)  the  designation  of 
additional  high-speed  corridors,  and  (2) 
for  Fiscal  Year  (FY)  1999  funding 
assistance. 

SUMMARY:  Section  1103(c)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  (Pub.  L.  105-178. 112 
Stat.  107)  modifies  the  program 
established  in  23  U.S.C.  104(d)(2)  to 
eliminate  highway-railroad  grade 
crossing  hazards  in  designated  high- 
speed rail  corridors.  The  program 
funding  out  of  the  Highway  Trust  Fund 
would  be  increased  fi'om  $5  million  a 
year  to  $5.25  miUion  a  year  for  FYs 
1998-2003;  eligible  corridors  are 
increased  from  5  to  11  with  the  addition 
of  the  Gulf  Coast,  Keystone  and  Empire 
State  Corridors  and  the  addition  of  up 
to  3  corridors  to  be  selected  by  the 
Secretary  of  Transportation  (Secretary); 
not  less  than  $250,000  of  available 
funding  is  for  the  Minneapolis/St.  Paul- 
Chicago  segment  of  the  Midwest 
Corridor;  and  a  general  fund 
authorization  of  $15  miUion  per  year  for 
FYs  1999-2003  is  provided  for  the  same 
purpose,  namely  elimination  of 
highway-railroad  grade  crossing  hazards 
in  designated  high-speed  rail  corridors. 
(Fimding  of  the  general  fund 
authorization  is  subject  to  the 


appropriations  process;  no  such 
appropriations  have  been  made  for  FY 
1999.) 

In  this  notice,  the  FRA  is  soUciting 
appUtations  from  States  for  designation 
of  up  to  three  new  corridors,  and 
applications  from  States  for  FY  1999 
funding  imder  this  program  in  all 
designated  corridors.  The  FRA  is 
actively  coordinating  with  the  FHWA, 
which  is  also  substantively  involved  in 
this  program  and  in  all  decisions 
pertaining  to  it. 

DATES:  Signed,  written  comments  on 
this  notice  must  be  received  by  the  FRA 
on  or  before  February  9.  1999. 
Completed  appUcations  for  additional 
corridor  designations  must  be  received 
by  the  FRA  on  or  before  March  11. 1999. 
Completed  appUcations  for  FY  1999 
funding  assistance  must  be  received  by 
the  FRA  on  or  before  March  11, 1999  or, 
for  any  additional  designated  corridors, 
within  two  months  following 
pubUcation  of  the  designation  in  the 
Federml  Register. 

ADDRESSES:  The  pubUc  is  invited  to 
submit  written  comments  on  this  notice. 
Written  comments  should  refer  to  the 
docket  number  appearing  at  the  top  of 
this  notice  and  be  submitted  to  the 
Docket  Cleik,  U.S.  DOT  Dockets,  Room 
PL-401,  Nassif  Building,  400  Seventh 
Street.  SW.  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address. 
Docket  hours  at  the  Nassif  Building  are 
Monday  through  Friday.  10  a.m.  to  5 
p.m..  excluding  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

Applications  for  corridor  designation 
and  applications  for  FY  1999  funding 
assistance  should  be  submitted  to:  The 
Honorable  Jolene  M.  MoUtoris, 
Administrator,  Federal  Railroad 
Administration,  ATTN;  Section 
104(d)(2)  Program,  RDV-11,  Mail  Stop 
20. 1120  Vermont  Avenue.  NW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FRA:  Mr.  John  F.  Cikota,  Senior 
Transportation  Analyst,  Program 
Development  Division.  Office  of 
Railroad  Development  (telephone:  202- 
493-6364;  E-mail  address: 
John.Cikota@fra.dot.gov),  or  Gareth 
Rosenau.  Attorney.  Office  of  Chief 
Counsel,  FRA.  1120  Vermont  Avenue. 
NW..  Mailstop  10,  Washington.  DC 
20590  (telephone  202-493-6054;  E-mail 
address:  Gareth.Rosenau@fra.dot.gov). 
For  FHWA:  Mr.  Lee  Chimini, 
Intermodal  Transportation  Engineer, 
Intejmodal  and  Statewide  Programs 
Division,  Office  of  Environment  and 
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Planning  (telephone:  202-366-4068;  E- 
mail  address: 

Leroy.Chimini@fhwa.dot.gov)  or  Mr. 
Joseph  Solomey,  Attorney,  Office  of 
Chief  Counsel,  FHWA  (telephone:  202- 
366-1374;  E-mail  address: 
Joseph.Solomey@fhwa.dot.gov),  400 
Seventh  Street,  SW.  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  onUne  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communication  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the- 
Government  Printing  Office's  database 
at:  http://wwrw.access.gpo.gov/nara. 

Background 

Purpose 

The  purpose  of  this  notice  is  to 
provide  general  information  about  the 
23  U.S.C.  104(d)(2)  program  to  eliminate 
highway-railroad  grade  crossing  hazards 
in  designated  high-speed  rail  corridors 
(Section  104(d)(2)  Program),  and  the 
FRA's  plans  for  implementing  the 
program.  The  notice  identifies  the  five 
corridors  which  have  previously  been 
designated  by  DOT  and  the  three 
corridors  designated  in  TEA-21,  and 
invites  any  State,  either  singly  or  in 
conjunction  with  other  States,  to  submit 
an  application  for  the  designation  of  one 
of  up  to  three  new  corridors.  In 
addition,  the  notice  invites  State 
governments  housing  a  high-speed  rail 
corridor  identified  in  this  notice,  or  a 
high-speed  corridor  designated 
subsequent  to  the  issuance  of  this 
notice,  to  make  applications  for  FY  1999 
funding.  The  FRA  and  the  FHWA  will 
review  the  applications  for  corridor 
designation  and  funding,  and  will  make 
joint  decisions  regarding  such 
applications.  The  public  is  invited  to 
submit  comments  on  diis  notice. 

Section  104(d)(2)  Program 

The  section  104(d)(2)  Program 
provides  Federal  funding  to  eliminate 
highway-railroad  grade  crossing  hazards 
in  designated  high-speed  rail  corridors. 
Section  1103(c)  of  TEA-21  modifies  the 
program  by  setting  aside  from  the 


Highway  Trust  Fund  $5.25  million  per 
year  for  FYs  1998-2003;  increasing  the 
eligible  corridors  from  5  to  11  with  the 
addition  of  the  Gulf  Coast,  Keystone, 
and  Empire  State  corridors  and  the 
addition  of  up  to  3  new  corridors  to  be 
selected  by  the  Secretary;  specifying 
that  not  less  than  $250,000  of  available 
annual  funding  is  for  the  Minneapolis/ 
St  Paul-Chicago  segment  of  the  Midwest 
Corridor;  and  providing  a  general  fund 
authorization  of  $15  million  per  year  for 
FYs  1999-2003.  Funding  of  this  general 
fund  authorization  is  subject  to  the 
appropriations  process;  no  such 
appropriations  have  been  made  for  FY 
1999. 

Rules  for  Application  Submissions 

Applications  for  the  designation  of 
new  high-speed  rail  corridors  under  the 
Section  104(d)(2)  Program,  and 
applications  for  FY  1999  funding  under 
the  program  shall  be  submitted  to  the 
address  cited  in  this  notice,  and 
electronically  in  either  WordPerfect  or 
MS  Word  format.  Electronic  versions  are 
to  be  submitted  either  on  3V2  inch 
floppy  disks  to  the  address  above,  or  by 
electronic  mail  to 

John.Cikota@fra.dot.gov.  Applications 
shall  be  submitted  by  the  dates 
indicated  in  this  notice,  and  shall 
comply  with  the  requirements  specified 
in  this  notice. 


Amount  of  Funding 

To  fund  the  section  104(d)(2) 
Program,  TEA-21  authorized  for 
allocation  $5.25  million  annually  from 
the  Highway  Trust  Fund.  This 
allocation  is  subject  to  a  reduction  by 
operation  of  Section  1102(0  of  TEA-21. 
For  FY  1998,  the  reduction  amounted  to 
10.9  percent  of  the  authorized  funding; 
FY  1999  funding  will  be  reduced  by 
approximately  12  percent.  Taking  into 
account  available  carryover  and  the 
section  1102(f)  reductions,  which  are 
being  calculated  as  this  notice  goes  to 
press,  the  FRA  and  the  FHWA  project 
that  a  total  of  approximately  $6V2  to  $7 
million  will  be  made  available  for 
States'  use  during  FY  1999.  Of  that 
amount,  section  1103(c)  of  TEA-21 
requires  that  at  least  $500,000  be 
allocated  to  the  segment  of  the  Chicago 
Hub  Corridor  linking  Chicago, 
Milwaukee,  and  the  Twin  Cities 
($250,000  in  each  of  FYs  1998  and 
1999). 

The  FRA  anticipates  that  these  funds 
will  be  allocated  as  early  as  possible, 
based  on  a  review  of  applications 
submitted  under  this  notice. 


Designation  of  Eight  of  the  Eleven  High- 
Speed  Rail  Corridors 

As  previously  noted,  the  Secretary  is 
authorized  to  designate  eleven  high- 
speed rail  corridors  under  the  Section 
104(d)(2)  Program.  To  date  the  DOT  has 
designated  the  following  five  cocridors: 

(1)  California  Corridor  (San  Francisco 
Bay  Area  to  Los  Angeles  and  San  Diego); 

(2)  Pacific  Northwest  Corridor 
(Eugene.  OR  via  Portland.  OR  and 
Seattle,  WA  to  Vancouver,  BC); 

(3)  Chicago  Hub  Corridor,  extending 
from  Chicago  to  St.  Louis.  Detroit,  and 
Milwaukee; 

(4)  Florida  Corridor  (Miami — 
Orlando— Tampa);  and 

(5)  Southeast  Corridor  (Washington, 
DC — Richmond.  VA  (with  an  extension 
to  Newport  News.  VA)— Raleigh.  NC— 
Greensboro.  NC— Charlotte.  NC). 

By  this  notice,  the  FRA  is  recognizing 
the  following  additional  corridor 
designations  made  in  section  104(d)(2): 

(6)  Gulf  Coast  Corridor,  designated  as 
extending  easterly  and  westerly  from 
New  Orleans,  LA,  on  routes  to  be 
determined  by  the  Secretary  in 
consultation  wath  the  participating 
States; 

(7)  Keystone  Corridor,  between 
Philadelphia  and  Harrisburg,  PA,  via 
Paoli  and  Lancaster,  PA,  over  the  route 
of  the  former  Pennsylvania  Railroad; 
and 

(8)  Empire  State  Corridor,  between 
New  York  City,  Albany,  and  Buffalo, 
NY,  over  the  route  of  the  former  New 
York  Central  Railroad. 

In  addition,  the  Chicago  Hub  Corridor 
(Corridor  number  (3)  above)  is  expanded 
to  include  the  Twin  Cities  of 
Minneapolis/St.  Paul,  MN.  as  set  forth 
in  section  104(d)(2). 

Applications  From  States  for 
Designation  of  Up  To  Three  New 
Corridors 

Any  State,  either  singly  or  in 
conjunction  with  other  States,  may 
request  the  FRA  to  designate  a  corridor 
under  section  104(d)(2).  As  previously 
noted,  applications  for  designation  must 
be  received  by  the  FRA  by  March  11, 
1999. 

Section  104(d)(2)  requires  that 
corridors  selected  include  rail  lines 
where  railroad  speeds  of  90  miles  or 
more  per  hour  are  occurring  or  can 
reasonably  be  expected  to  occur  in  the 
future,  and  that  the  Secretary  consider 
the  following: 

(1)  The  projected  ridership  associated 
with  the  proposed  corridor; 

(2)  The  percentage  of  the  corridor  over 
which  trains  will  be  able  to  operate  at 
maximum  cruise  speed,  taking  into 
account  such  factors  as  topography  and 
other  traffic  on  the  line; 


(3)  The  projf 
nonriders,  sue 
other  modes  ol 
the  corridor  (ii 
heavily  travele 
corridors); 

(4)  The  amo' 
financial  supp 
anticipated  foi 
line  and  relate 

(5)  The  coop 
the  right-of-wE 
expected  in  th 
speed  rail  pass 
corridor. 

Application: 
designation  of 
shall  include  £ 
required  for  th 
determination 
statutory  consi 
selection.  App 
include  inforn 
compliance  w: 
set  forth  above 

Applications  f 
Under  the  Sec 

Eligible  App 
governments  1: 
speed  rail  con 
applications  f( 
Applications  r 
FRA  by  March 
the  eight  desig 
in  this  notice, 
following  the  i 
designation  in 

Eligible  Croi 
grade  crossing 
private,  on  de; 
corridors  are  e 

Eligible  Imp 
Costs.  Work  el 
includes  any  t 
the  hazards  of 
crossings  in  th 
Installation  or 
devices;  (2)  in 
circuitry  whic 
devices;  (3)  ot 
improvements 
crossing  surfa( 
distances,  and 
closure  of  croj 
attendant  high 
separation  cor 
reconstructior 
warning  systei 
control  and/oi 
traffic  control 
analyses  to  id( 
inventorying  ^ 
developing  crc 
(8)  project  dev 
engineering;  (! 
effects,  benefii 
funded  unde^ 
combination  c 


Eederal  Register / Vol.  63,  No.  238 /Friday.  December  11,  1998 /Notices 


68501 


!  Eleven  High- 


la)  The  projected  benefits  to 
nonriders,  such  as  congestion  relief  on 
other  modes  of  transportation  servicing 
the  corridor  (including  congestion  in 
heavily  traveled  air  passenger 
corridors); 

C4)  The  amount  of  State  and  local 
financial  support  that  can  reasonably  be 
anticipated  for  the  improvement  of  the 
line  and  related  facilities;  and 

(5)  The  cooperation  of  the  owner  of 
the  right-of-way  that  can  reasonably  be 
expected  in  the  operation  of  the  high- 
speed rail  passenger  service  in  the 
corridor. 

Applications  from  States  for 
designation  of  high-speed  rail  corridors 
shall  include  all  information  which  is 
required  for  the  Secretary  to  make  a 
determination  with  reference  to  the 
statutory  considerations  for  corridor 
selection.  Applications  shall  also 
include  information  demonstrating 
compliance  with  the  speed  requirement 
set  forth  above. 

Applications  for  FY  1999  Funding 
Under  the  Section  104(d)(2)  Program 

Eligible  Applicants.  Only  State 
governments  housing  a  designated  high- 
speed rail  corridor  are  eligible  to  file 
applications  for  FY  1999  funding. 
Applications  must  be  received  by  the 
FRA  by  March  11,  1999  with  respect  to 
the  eight  designated  corridors  identified 
in  this  notice,  or  within  two  months 
following  the  date  of  publication  of  the 
designation  in  the  Federal  Register. 

Eligible  Crossings.  All  highway/rail 
grade  crossings,  whether  public  or 
private,  on  designated  high-speed 
corridors  are  eligible  for  funding. 

Eligible  Improvements  and  Allowable 
Costs.  Work  eligible  for  funding 
includes  any  of  the  following  to  reduce 
the  hazards  of  highway-rail  grade 
crossings  in  the  designated  corridors:  (1) 
Installation  or  improvement  of  warning 
devices;  (2)  improvement  of  track 
circuitry  which  activates  warning 
devices;  (3)  other  crossing 
improvements,  such  as  improved 
crossing  surfaces,  improved  sight 
distances,  and  crossing  illumination;  (4) 
closure  of  crossings  with  or  without 
attendant  highway  relocations;  (5)  grade 
separation  construction  or 
reconstruction;  (6)  combining  crossing 
warning  systems  with  advanced  train 
control  and/or  intelligent  highway 
traffic  control  systems;  (7)  conducting 
analyses  to  identify  specific  rail  routes, 
inventorying  grade  crossings,  and 
developing  crossing  improvement  plans; 
(8)  project  development  and 
engineering;  (9)  evaluating  the  safety 
effects,  benefits,  and  costs  of  activities 
funded  unde^'this  program;  and  (10)  any 
combination  of  the  above. 


Matching.  The  Federal  share  of  the 
costs  of  improvements  funded  under 
section  104(d)(2)  may  be  up  to  100 
percent  of  the  costs  of  engineering  and 
construction.  However,  in  allocating 
funds,  consideration  will  be  given  to  the 
extent  to  which  other  funds  are  being 
committed  to  corridor  improvements  in 
conjunction  with  the  section  104(d)(2) 
funds. 

Contents  of  applications. 
Applications  for  FY  1999  funding  shall 
contain  all  the  following  items: 

(1)  Identifying  Data. 

(a)  The  name  of  the  corridor  for  which 
funding  is  sought. 

(b)  Tne  name,  address,  responsible 
party,  telephone,  fax  number,  and  e- 
mail  address  of  the  State  agency 
submitting  the  application. 

(c)  The  railroad  route  and  relevant 
milepost  locations  on  which  the 
crossings  to  be  improved  or  eliminated 
are  located. 

(2)  Work  Description.  A  description  of 
the  proposed  work,  and  related 
information,  in  sufficient  detail  to 
provide  the  staff  of  the  FRA,  working 
with  the  FHWA,  with  a  basis  for 
approving  an  allocation  of  Section 
104(d)(2)  Program  funding. 

(Authority:  23  U.S.C.  315;  49  U.S.C.  20103; 
section  1103(c),  Pub.  L.  105-178,  112  Stat. 
107, 122  (1998).) 

Issued  in  Washington,  DC  on  December  3, 
1998. 

Jolene  M.  MoUtoris, 
Federal  Bailroad  Administrator. 
Anthony  R.  Kane, 

Executive  Director,  Federal  Highway 
Administration. 
[PR  Doc.  98-32881  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-08-4861] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IX)T. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  notice  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 


manu/actured  for  importation  into  and/ 

or  sale  in  the  United  States  and  certified 

by  their  manufacturers  as  complying 

with  the  safety  standards,  and  they  are 

capable  of  being  readily  altered  to 

conform  to  the  standards. 

DATE:  These  decisions  are  effective  as  of 

December  11,  1998, 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistie,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notica  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
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the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 


Federal  Register / Vol.  63.  No.  238 /Friday,  December  11.  1998 /Notices 


Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A. 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  7, 1998. 
MarUynne  Jacobs, 
Director.  Office  of  Vehicle  Safety  Compliance. 

Annex  A — Nonconforming  Motor 
Vehicles  Decided  To  be  Eligible  for 
Importation 

1.  Docket  No.  NHTSA-98-4073 
Nonconforming  Vehicle:  1995-1996 

Ford  Bronco  manufactured  for  sale 

in  Venezuela 
Substantially  similar  U.S. -certified 

vehicle:  1995-1996  Ford  Bronco 
Notice  of  Petition  published  at:  63  FR 

38876  (July  20,  1998) 
Vehicle  Eligibility  Number:  VSP-265 

2.  Docket  No.  NHTSA-98-4078 
Nonconforming  Vehicles:  1996-1999 

Magni  Australia,  Magni  Sfida,  and 

Moto  Guzzi  Daytona  RS 
Substantially  similar  U.S.-certified 

vehicles:  1996-1999  Moto  Guzzi 

Daytona  RS 
Notice  of  Petition  published  at:  63  FR 

39359  (July  22.  1998) 
Vehicle  Eligibility  Number:  VSP-264 

3.  Docket  No.  NHTSA-98-4080 
Nonconforming  Vehicles:  1976 

Triumph  Bonneville 
Substantially  similar  U.S.-certified 

vehicles:  1976  Triumph  Bonneville 
Notice  of  Petition  published  at:  63  FR 

41617  (August  4, 1998) 
Vehicle  Eligibility  Number:  VSP-263 

4.  Docket  No.  NHTSA-98-^103 
Nonconforming  Vehicles:  1994-1997 

Mercedes-Benz  S420 
Substantially  similar  U.S.-certified 

vehicles:  1994-1997  Mercedes-Benz 

S420 
Notice^f  Petition  published  at:  63  FR 

42658  (August  10. 1998) 
Vehicle  Eligibility  Number:  VSP-267 


5.  Docket  No.  NHTSA-98-4104 
Nonconforming  Vehicles:  1992-1995 

Hyimdai  Elantra 
Substantially  similar  U.S.-certified 

vehicles:  1992-1995  Hyundai 

Elantra 
Notice  of  Petition  published  at:  63  FR 

42659  (August  10.  1998) 
Vehicle  Eligibility  Number:  VSP-269 

6.  Docket  No.  NHTSA-98-4165 
Nonconforming  Vehicles:  1991-1998 

Ford  Explorer  manufactured  for  sale 

in  Venezuela 
Substantially  similar  U.S.-certified 

vehicles:  1991-1998  Ford  Explorer 
Notice  of  Petition  pubUshed  at:  63  FR 

42096  (August  6, 1998) 

Vehicle  Eligibility  Number:  VSP-268 

7.  Docket  No.  NHTSA-98-4166 
Nonconforming  Vehicles:  1991-1996 

Porsche  928 

Substantially  similar  U.S.-certified 
vehicles:  1991-1996  Porsche  928 
Notice  of  Petition  pubUshed  at:  63  FR 

42097  (August  6.  1998) 

Vehicle  Eligibility  Number:  VSP-266 

8.  Docket  No.  NHTSA-98-^335 
Nonconforming  Vehicles:  1993 

Chrysler  Town  and  Country 
Substantially  similar  U.S.-certified 
vehicles:  1993  Chrysler  Town  and 
Coiuitry 

Notice  of  Petition  published  at:  63  FR 

45107  (August  24.  1998) 
Vehicle  Eligibihty  Nvunber:  VSP-273 

9.  Docket  No.  NHTSA-98-^336 
Nonconforming  Vehicles:  1993-1998 

Porsche  928 

Substantially  similar  U.S.-certified 
vehicles:  1993-1998  Porsche  928 

Notice  of  Petition  pubhshed  at:  63  FR 
45281  (August  25.  1998) 

Vehicle  Eligibility  Nimiber:  VSP-272 

10.  Docket  No.  NHTSA-98-4381 
Nonconforming  Vehicles:  1993-1998 

Mercedes-Benz  600  SEL 
Substantially  similar  U.S.-certified 
vehicles:  1993-1998  Mercedes-Benz 
600  SEL 

Notice  of  Petition  pubhshed  at:  63  FR 

46825  (September  2. 1998) 
Vehicle  Eligibility  Number:  VSP-271 

11.  Docket  No.  NHTSA-98-4546 

Nonconforming  Vehicles:  1986-1998 
Suzuki  GSXR  750 

Substantially  similar  U.S.-certified 
vehicles:  1986-1998  Suzuki  GSXR 
750 

Notice  of  Petition  published  at:  63  FR 

56063  (October  20, 1998) 
Vehicle  Eligibihty  Number:  VSP-275 
[FR  Doc.  98-32969  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-4863] 

Notice  Of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1995- 
1998  Volvo  850  Turtx)  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1998 
Volvo  850  Turbo  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  noUce  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1995-1998  Volvo  850 
Turbo  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  11,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  fi-om  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwdstle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eUgibility  d^isions  may 
be  submitted  by  either  manufacturers  or 
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importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  emd 
a^ords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Oiampagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1995-1998  Volvo  850  Turbo  passMiger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1995-1998  Volvo  850  Turbo 
Sedans  that  were  manufactiu^d  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
stemdards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1995-1998 
Volvo  850  Turbo  passenger  cars  to  their 
U.S.-certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1995-1998  Volvo  850  Turbo  passenger 
cars,  as  originally  manufactiued, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.-certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
asnform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1995-1998  Volvo  850 
Turbo  passenger  cars  are  identical  to 
their  U.S.  certified  coimterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  .  .  .  .,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 


Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1995-1998  Volvo 
850  Turbo  complies  with  the  Biunper 
Standard  found  in  49  CFR  Part  581  and 
with  the  Theft  Prevention  Standard 
found  in  49  CFR  Part  541. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  hi^-mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  svdtch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicle  is  not  already  so  equipped. 
The  petitioner  states  that  the  vehicle  is 
equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that-release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  in 


the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  ftiel  tank  vent  line  tjetween  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
51(]f9,  400  Seventh  Street,  S.W., 
Washington,  IX:  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  7,  1998. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR-Doc.  98-32970  Filed  12-10-98;  8:45  ami 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard;  General  Motors 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT) 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  in  full  the 
petition  of  General  Motors  Corporation 
(CM)  for  an  exemption  of  a  high-theft 
fine,  the  Pontiac  Grand  Am,  from  the 
parts-marking  requirements  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
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line  as  standard  equipment  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard.  GM 
requested  confidential  treatment  for 
some  of  die  information  and 
attachments  submitted  in  support  of  its 
petition.  In  a  letter  to  GM  dated 
(awaiting  letter  granting  confidentiality], 
the  agency  granted  the  petitioner's 
request  for  confidential  treatment  of 
most  aspects  of  its  petition. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA  ,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2739. 

SUPPLEMENTARY  INFORMATION:  In  a 
petition  dated  August  27,  1998,  General 
Motors  Corporation  (GM),  requested  an 
exemption  from  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard  (49  CFR  Part  541)  for  the 
Pontiac  Grand  Am  car  line.  The  petition 
is  pursuant  to  49  CFR  Part  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire  line. 

GM's  submittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  part  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§543.6. 

In  its  petition,  GM  provided  a  detailed 
description  and  diagram  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device  for  the  new  line. 
GM  will  install  its  "Passlock"  antitheft 
device  as  standard  equipment  on  its  MY 
2000  Pontiac  Grand  Am  car  line.  GM 
stated  that  the  "Passlock"  device 
provides  the  same  kind  of  functionality 
as  the  "VATS",  "PASS-Key"  and 
"PASS-Key  Il'devices  but  features  an 
electronically-coded  lock  cylinder 
rather  than  an  electrically-coded 
ignition  key.  Specifically,  when  the 
sensor  detects  proper  lock  rotation,  it 
sends  a  code  to  the  body  function 
controller.  If  the  correct  code  is 
received,  fuel  is  enabled.  If  an  incorrect 
code  is  received,  fuel  will  be  disabled 
for  a  ten-minute  lockout  period  during 
which  any  attempts  to  start  the  vehicle 
will  be  unsuccessful. 

In  order  to  ensure  the  reliability  and 
durabiUty  of  the  device,  GM  conducted 
tests,  based  on  its  own  specified 
standards.  GM  provided  a  detailed  list 
of  the  tests  conducted.  GM  states  its 


belief  that  the  device  is  reliable  and 
durable  since  it  complied  with  its 
specified  requirements  for  each  test.  GM 
also  stated  that  the  "Passlock"  device  is 
designed  to  provide  protection  against 
any  attempts  to  defeat  it  by  overriding 
its  lock  assembly  with  an  external 
magnet,  forcibly  removing  the  ignition 
lock  cylinder,  forcibly  rotating  die  lock, 
applying  a  torque  to  the  lock  cyUnder  or 
its  keyway,  bypassing  the  vehicle's  lock 
assembly  electronics,  or  by  removing  its 
battery  power. 

GM  compared  the  "Passlock"  device 
proposed  for  the  Pontiac  Grand  Am  line 
with  its  first  generation  "PASS-Key" 
device,  which  the  agency  has 
determined  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  would  compliance  with  the 
parts-marking  requirements.  GM  stated 
that  its  "Passlock"  device  is  activated 
when  the  owner/operator  turns  off  the 
ignition  of  the  vehicle  and  removes  the 
key.  According  to  GM,  no  other 
intentional  action  is  necessary  to 
achieve  protection  of  the  vehicle  other 
than  removing  the  key  from  the  ignition. 
The  "PASS-Key"  devices  are  activated 
in  the  same  manner.  GM  believes  that 
its  "Passlock"  antitheft  device  will  be  at 
least  as  effective  as  its  "PASS-Key"  and 
"VATS"  devices. 

The  following  GM  car  lines  have  the 
"Passlock"  device  as  standard 
equipment  and  have  been  granted  a  full 
exemption  from  the  parts-marking 
requirements:  The  Chevrolet  Cavaher, 
beginning  with  MY  1997  (see  61  FR 
12132.  March  25,  1996).  the  Pontiac 
Sunfire,  beginning  with  MY  1998  (see 
62  FR  20240,  April  25,  1997),  and  die 
Oldsmobile  Alero.  beginning  with  MY 
1999  (see  63  FR  24587).  GM  stated  that 
the  theft  rates,  as  reported  by  the 
National  Crime  Information  Center,  are 
lower  for  GM  models  equipped  with 
"PASS-Key'-like  devices  which  have 
been  granted  exemptions  from  the  parts- 
marking  requirements  than  theft  rates 
for  similar,  earlier  models  that  have 
been  parts-marked.  Therefore.  GM 
concludes  that  the  "PASS-Key'-like 
devices  are  more  effective  in  deterring 
motor  vehicle  theft  than  the  parts- 
marking  requirements  of  49  CFR  Part 
541.  GM  also  concluded  that  based  on 
the  system  performance  of  "PASS-Key'- 
like  devices  on  other  GM  models,  and 
the  similarity  of  design  and 
functionality  of  the  "Passlock"  device 
on  the  Pontiac  Grand  Am  to  the  "PASS- 
Key"  device,  it  believes  that  the  agency 
should  determine  that  the  proposed 
device  will  be  at  least  as  effective  in 
deterring  theft  as  the  parts-marking 
requirements  of  49  CFR  part  541 . 

Based  on  comparison  of  the  reduction 
in  theft  rates  of  Chevrolet  Corvettes 


using  a  passive  antitheft  device  and 
audible/visible  alarm  with  the  reduction 
in  theft  rates  for  the  Chevrolet  Camaro 
and  Pontiac  Firebird  models  equipped 
with  a  passive  antitheft  device  without 
an  alarm.  GM  believes  that  an  alarm  or 
similar  attention  attracting  device  is  not 
necessary  and  does  not  compromise  the 
antitheft  performance  of  these  systems. 
The  agency  notes  that  the  reason  that 
the  vehicle  lines  whose  theft  data  GM 
cites  in  support  of  its  petition  received 
only  a  partial  exemption  from  parts- 
marking  was  that  the  agency  did  not 
believe  that  the  antitheft  device  on  these 
vehicles  ("PASS-Key"  and  "PASS-Key 
11")  by  itself  would  be  as  effective  as 
parts-marking  in  deterring  theft  because 
it  lacked  an  alarm  system.  On  that  basis, 
it  decided  to  require  GM  to  mark  the 
vehicle's  most  interchangeable  parts 
(the  engine  and  transmission),  as  a 
supplement  to  the  antitheft  device.  Like 
those  earlier  antitheft  devices  GM  used, 
the  new  "Passlock"  device  on  which 
this  petition  is  based  also  lacks  an  alarm 
system.  Accordingly,  it  cannot  perform 
one  of  the  functions  listed  in  49  CFR 
part  543.6(a)(3),  Oiat  is.  to  call  attention 
to  unauthorized  attempts  to  enter  or 
move  the  vehicle. 

Since  deciding  those  petitions, 
however,  the  agency  became  aware  that 
theft  data  shows  declining  theft  rates  for 
GM  vehicles  equipped  with  either 
version  of  the  "PASS-Key"  system. 
Based  on  that  data,  it  concluded  that  the 
lack  of  a  visible  or  audible  alarm  had 
not  prevented  the  antitheft  device  from 
being  effective  protection  against  theft 
and  granted  three  GM  petitions  for  full 
exemptions  for  car  lines  equipped  with 
"PASS-Key  11".  See  60  FR  25939  (May 
15,  1995)  granting  in  full  the  petition  for 
the  Chevrolet  Lumina  and  Buick  Regal 
car  lines  equipped  with  "PASS-Key  IF; 
58  FR  44874  (August  25.  1993).  granting 
in  full  the  petition  for  exemption  of  the 
Buick  Riviera  and  Oldsmobile  Aurora 
car  lines  equipped  with  "PASS-Key  IF; 
and  62  FR  20058  (April  24.  1997). 
granting  in  full  the  petition  for 
exemption  of  the  Cadillac  Seville  car 
line  equipped  with  "PASS-Key  11".  In 
all  three  of  those  instances,  the  agency 
concluded  that  a  full  exemption  was 
warranted  because  "PASS-Key  11"  had 
shown  itself  as  likely  as  parts-marking 
to  be  effective  protection  against  theft 
despite  the  absence  of  a  visible  or 
audible  alarm. 

The  agency  concludes  that,  given  the 
similarities  between  the  "Passlock" 
device  and  the  "PASS-Key"  and  "PASS- 
Key  11"  systems,  it  is  reasonable  to 
assimie  that  "Passlock".  like  those 
systems,  will  be  as  effective  as  parts- 
marking  in  deterring  theft.  The  agency 
believes  that  the  device  will  provide  the 
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other  types  of  performance  bsted  in  49 
CFR  543.6(a)(3):  promoting  activation; 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4)  and  (5).  the  agency 
finds  that  GM  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
GM  provided  about  its  antitheft  device. 
This  confidential  information  included 
a  description  of  reliabiUty  and 
functional  tests  conducted  by  GM  for 
the  antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  GM's  petition  for 
exemption  for  the  MY  2000  Pontiac 
Grand  Am  car  line  from  the  parts- 
marking  requirements  of  49  CFR  Part 
541. 

If  GM  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  the 
line  must  be  fully  marked  as  required  by 
49  CFR  541.5  and  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  notes  that  if  GM  wishes  in  the 
futxire  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a  petition  to  modify 
the  exemption.  §  543.7(d)  states  that  a 
Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  Une  exempted 
under  this  part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  is  based.  Further, 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption."  The 
agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufactiu^rs  and  itself. 

The  agency  did  not  intend  in  drafting 
Part  543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 


Issued  on:  December  7, 1998. 
L.  Robert  Shelton, 
Ass<xiate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  98-32964  Filed  12-10-98;  8:45  am) 
BILUNG  CODE  4»10-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33679] 

SierraPine — Lease  and  Operation 
Exemption — Sierra  Pacific  Industries 

SierraPine,  a  noncarrier,  has  filed  a 
notice  of  exemption  imder  49  CFR 
1150.31  to  lease  and  operate 
approximately  12  miles  of  rail  line 
knov^rn  as  the  Amador  Branch,  which  is 
owned  by  Sierra  Pacific  Industries 
(Sierra  Pacific),*  between  milepost  0.0  at 
lone  and  milepost  12.0  at  Martell,^  in 
Amador  County,  CA. 

Although  there  was  another  planned 
and  approved  transaction  involving  the 
sale  of  this  same  rail  line  to  Sierra 
Raikoad  Company  (Sierra), ^  SierraPine 
indicates  in  its  notice  that  Sierra  Pacific 
and  Sierra  have  mutually  agreed  not  to 
complete  this  sale.  Therefore,  Sierra 
Pacific  retains  control  and  ownership  of 
the  above-described  rail  line. 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  shortly  after 
November  25,  1998. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33679,  must  be  filed  Vkdth 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  James  F. 
Flint,  Grove,  Jaskiewicz  and  Cobert, 
1730  M  Street,  NW,  Suite  4QP, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•'WWW.STB.DOT.GOV." 


'  See  Siena  Pacific  Industries — Acquisition  and 
Operation  Exemption — Amador  Central  Railroad 
Company.  STB  Finance  Docket  No.  33378  (STB 
served  Apr.  9,  1997). 

2  The  Amador  Branch  includes  a  yard  and  repair 
shops  at  Maitell  as  well  as  additional  spur  trackage 
at  the  Sierra  Pacific  mill  and  particle  board  plant 
located  at  milepost  11.6. 

'  See  Sierra  Railroad  Company — Acquisition  and 
Operation  Exemption — Siena  Pacific  Industries,  • 
STB  Finance  Docket  No.  33525  (STB  served  Dec.  2, 
1997). 


Decided:  December  4, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings.  — 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-32999  Filed  12-10-98;  8:45  am] 

BILUNQ  CODE  4S1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

SutMnission  for  0MB  Review; 
Comment  Request 

December  3, 1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.  W., 
Washington,  D.C.  20552. 

OMB  Number:  1550-0096. 
Form  Number:  OTS  Form  1661. 
Type  of  Review:  Extension  of  an 
already  approved  collection. 

THle:  Minority  Thrift  Certification. 

Description:  This  information  is 
needed  to  help  OTS  remain  a  reliable 
source  of  information  regarding  the 
universe  of  minority-owned  thrifts,  in 
accordance  with  our  responsibilities 
under  Section  308  of  FIRREA. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
34.  * 

Estimated  Burden  Hours  Per 
Respondents:  .5  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Repotting  Burden:  17 
hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton,  (202)  906-6028,  Office  of  Thrift 
Supervision,  1700  Street,  N.  W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Htmt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Celia  Winter, 

Director,  Dissemination  Branch. 
|FR  Doc.  98-33002  Filed  12-10-98;  8:45  am] 
BIUMQ  CODE  (TaO-OI-P 
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PART  II 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  94 

[AMS-FRL-6196-3] 

RIN2060-AI17 

Control  of  Emissions  of  Air  Pollution 
From  New  CI  Marine  Engines  at  or 
Above  37  kW 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  In  this  action.  EPA  is 
proposing  an  emission  control  program 
for  new  compression-ignition  marine 
engines  rated  at  or  above  37  kilov^ratts. 
The  affected  engines  are  used  for 
propulsion  and  auxiliary  purposes  in  a 
wide  variety  of  marine  applications.  The 
standards  proposed  for  these  engines 
would  require  substantial  reductions  in 
oxides  of  nitrogen  and  particulate 
matter  emissions  to  correspond  with  the 
next  round  of  emission  standards  for 
comparable  land-based  engines.  The 
proposed  standards  are  expected  to 
provide  a  significant  reduction  in  oxides 
of  nitrogen  and  particulate  matter 
emissions  from  this  source.  When 
combined  with  other  mobile  source 
emission  control  programs,  the  program 
described  in  this  action  will  help 
provide  long-term  improvements  in  air 
quality  in  many  port  cities  and  other 
coastal  areas.  Overall,  the  proposed 
program  would  provide  much-needed 
assistance  to  states  facing  ozone  and 
particulate  air  quality  problems,  which 


Category 


Industry 
Industry 

Industry 


can  cause  a  range  of  adverse  health 
effects  for  their  citizens,  especially  in 
terms  of  respiratory  impairment  and 
related  illnesses. 

The  persons  potentially  affected  by 
this  action  are  those  who  manufacture 
new  compression-ignition  marine 
engines  or  marine  vessels  or  other 
equipment  using  such  engines. 
Additional  requirements  apply  to 
companies  that  rebuild  or  maintain 
these  engines. 

DATES:  EPA  will  hold  a  hearing  on  the 
proposed  rulemaking  on  January  19, 
1999.  EPA  requests  comments  on  the 
proposed  rulemaking  by  February  26, 
1999.  More  information  about 
commenting  on  this  action  and  on  the 
public  hearing  and  meeting  may  be 
found  under  Public  Participation  in 
SUPPLEMENTARY  INFORMATION,  below. 
ADDRESSES:  Materials  relevant  to  this 
proposal,  including  the  Draft  Regulatory 
Impact  Analysis,  are  contained  in  Public 
Docket  A-97-50.  Additional  materials 
relevant  to  EPA's  earlier  proposal, 
which  was  published  in  1994  and 
supplemented  in  1996  but  not  finalized, 
can  be  found  in  Public  Docket  A-92-28 
(Control  of  Air  Pollution;  Emission 
Standards  for  New  Gasoline  Spark- 
Ignition  and  Diesel  Compression- 
Ignition  Marine  Engines).  Both  of  these 
dockets  are  located  at  room  M-1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
The  docket  may  be  inspected  from  8:00 
a.m.  imtil  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 

Comments  on  this  proposal  should  be 
sent  to  Public  Docket  A-97-50  at  the 


above  address.  EPA  requests  that  a  copy 
of  comments  also  be  sent  to  Jean  Marie 
Revelt.  U.S.  EPA.  Engine  Programs  and 
Compliance  Division,  2000  Traverwood 
Dr.,  Ann  Arbor,  MI  48105. 

The  pubhc  hearing  will  be  held  at  the 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2000  Traverwood  Drive, 
Ann  Arbor,  Michigan.  The  public 
hearing  will  begin  at  10  a.m.  and  will 
continue  until  all  testimony  has  been 
presented.  People  who  wish  to  testify 
will  be  requested  to  register  on  the  day 
of  the  hearing.  Time  limits  may  be 
imposed  for  each  speaker,  depending  on 
the  number  of  people  who  request  to 
testify.  A  transcript  of  the  hearing  will 
be  placed  in  the  docket.  Arrangements 
for  copies  may  also  be  made  directly 
with  the  court  reporter,  on  the  day  of 
the  hearing.  The  coiurt  reporter  may 
charge  a  fee  for  this  service. 

For  further  information  on  electronic 
availability  of  this  proposal,  see 
SUPPLEMENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA,  Engine 
Programs  and  Compliance  Division, 
(734) 214-4334; 
Borushko.Margaret@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Regulated  entities 

Persons  or  companies  potentially 
regulated  by  this  action  are  those  that 
manufacture  or  introduce  into 
commerce  new  compression-ignition 
marine  engines  and  those  that  make 
vessels  or  other  equipment  using  such 
engines.  Further  requirements  apply  to 
companies  that  rebuild  or  maintain 
marine  engines.  Regulated  categories 
and  entities  include: 


Examples  of  regulated  entities 


Manufacturers  of  new  marine  diesel  engines 
Manufacturers  of  marine  vessels 


Engine  repair  and  maintenance 


NAICS  code 


333618 
3366 

811310 


SIC  code 


3519 
3731 
3732 
7699 


Table  of  Contei 


This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  particular  activities  may  be 
regulated  by  this  action,  the  reader 
should  carefully  examine  the  proposed 
regulations,  especially  the  applicability 
criteria  in  §94.1.  Questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity  may  be  directed  to  the 
person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 


Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  language 
and  Draft  Regulatory  Impact  Analysis 
are  also  available  electronically  from  the 
EPA  Internet  Web  site.  This  service  is 
free  of  charge,  except  for  any  cost 
already  incurred  for  internet 
connectivity.  The  electronic  version  of 
this  proposed  rule  is  made  available  on 
the  day  of  publication  on  the  primary 
Web  site  hsted  below.  The  EPA  Office 
of  Mobile  Sources  also  publishes 
Federal  Register  notices  and  related 


documents  on  the  secondary  Web  site 
listed  below. 

1.  http://wrww.epa.gov/docs/fedrgstr/ 

EPA-AIR/  (either  select  desired 
date  or  use  Search  feature) 

2.  http://www.epa.gov/OMSWWW/ 

(look  in  What's  New  or  under  the 
specific  rulemaking  topic) 
Please  note  that  due  to  differences  between 
the  software  used  to  develop  the 
document  and  the  software  into  which 
the  document  may  be  downloaded, 
changes  in  format,  page  length,  etc.,  may 
occur. 
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I.  Introduction 

Air  pollution  is  a  serious  threat  to  the 
health  and  well-heing  of  milUons  of 
Americans,  and  imposes  a  large  burden 
on  tfie  U.S.  economy.  As  discussed 
below,  ground-level  ozone  and  PM  have 
been  linJced  to  potentially  serious 
respiratory  health  problems  and 
environmental  degradation.  Over  the 
past  two  decades,  emission  control 
programs  estabUshed  at  the  state  and 
federal  levels  have  significantly  reduced 
emissions  from  individual  sources,  and 
many  of  these  sources  now  pollute  at 
only  a  fraction  of  their  precontrol  rates. 
These  programs  have  concentrated  on 
reducing  groimd-level  ozone  levels, 
witl\  a  focus  on  its  main  precursors, 
oxides  of  nitrogen  (NOx)  and  volatile 
organic  compounds  (VOCs).'  In 
addition,  steps  have  been  taken  to 
reduce  airborne  particulate  matter  (PM), 
which  is  also  a  major  air  quality  concern 
in  many  regions. 

However,  continued  industrial  growth 
and  expansion  of  motor  vehicle  usage 
threaten  to  reverse  these  past 
achievements.  Today,  many  states  are 
finding  it  increasingly  difficult  to  meet 
the  current  ozone  and  pjarticulate  matter 
National  Ambient  Air  QuaUty  Standards 
(NAAQS)  by  the  deadlines  estabUshed 
in  the  Clean  Air  Act  (the  "Act").^  In 
addition,  even  those  states  that  are 
approaching  or  have  reached  attainment 
of  the  current  ozone  and  PM  NAAQS 
are  likely  to  see  these  gains  lost  if 
current  trends  persist. 

National  mobile  source  emission 
control  programs  have  been  successful 
in  reducing  NOx,  HC,  and  PM  emissions 


.    '  VOCs  consist  mostly  of  hydrocarbons  (HC). 
including  nonmethane  hydrocarbons  (NMHC). 
>  See  42  U.S.C  7401.  et  seq. 
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from  new  regulated  engines.  These 
programs  have  resulted  in  reductions  of 
more  than  90  percent  on  a  per-vehicle 
basis  for  new  gasoline-fueled  passenger 
cars.  Emissions  from  light-duty  trucks 
have  also  been  reduced  to  very  low 
levels.  The  more  recent  diesel  engine 
programs,  as  supplemented  by  new, 
more  stringent  requirements  for 
highway  and  nonroad  diesel  engines, 
will  significantly  reduce  emissions  from 
that  category  as  well.  As  a  result  of  these 
programs,  emission  reductions  on  a  per- 
vehicle  or  per-engine  basis  have  greatly 
offset  emission  increases  due  to  the 
rising  mobile  source  population  and 
usage  rates. 

Until  now,  EPA's  effort  to  control 
emissions  from  marine  sources  has  been 
limited  to  outboard  and  personal 
watercraft  engines  and  marine  diesel 
engines  rated  under  37  kW.  EPA's 
analysis  of  national  NOx  and  PM  levels 
suggests  that  marine  diesel  engines  are 
a  considerable  source  of  these 
pollutants.  The  inventory  contribution 
of  marine  diesel  engines  is  presented 
imder  Background  (Section  II.A.4.),  and 
is  described  in  greater  detail  in  the  Draft 
Regulatory  Impact  Analysis. 
Consequently,  emission  controls  for 
these  engines  may  yield  important 
reductions  in  national  NOx  and  PM 
inventories.  At  the  same  time,  designing 
an  emission  control  program  for  marine 
diesel  engines  at  or  above  37  kW  poses 
certain  challenges.  The  tremendous 
range  of  engine  sizes  in  this  category, 
from  small  generators  used  on  board 
fishing  or  recreational  vessels  to  large 
propulsion  engines  used  on  board 
ocean-going  vessels,  suggests  a  need  to 
set  different  requirements  for  different 
groups  of  engines.  In  addition, 
technological  challenges  inherent  to 
nonroad  diesel-cycle  engine  design 
must  be  addressed. '  Traditional  NOx 
control  approaches  tend  to  increase  PM 
emissions,  and  vice  versa.  However, 
methods  to  achieve  simultaneous  NOx 
and  PM  control  are  being  developed  for 
land-based  diesel  engines,  and  EPA 
believes  similar  solutions  can  be 
applied  to  marine  diesel  engines  due  to 
similarities  among  the  engines.  A  more 
complete  discussion  of  technology 
issues  is  presented  under  Technological 
Feasibility  (Section  VII).  Finally,  the 


'References  to  diesel-cycle  engines,  also  referred 
to  as  "diesel  engines"  in  this  document,  are 
intended  to  cover  a  particular  kind  of  engine 
technology,  i.e..  compression  ignition  combustion. 
Compression-ignition  engines  are  typically  operated 
on  diesel  fuel,  although  other  fuels,  such  as 
compressed  natural  gas,  may  also  be  used.  This 
contrasts  with  otto-cycle  engines  (also  called  spark- 
ignition  or  SI  engines),  which  typically  operate  on 
gasoline.  The  requirements  set  out  in  this  notice  are 
intended  to  apply  to  all  combustion-ignition 
engines. 


large  number  of  ship  and  boat  builders 
and  their  relative  inexperience  with 
emission  control  requirements  suggest  a 
need  for  a  flexible  implementation 
process.  A  more  detailed  discussion  of 
the  characteristics  of  this  industry  is 
included  under  Industry 
Characterization  (Section  II.C). 

In  this  document,  EPA  is  proposing  to 
extend  the  federal  emission  control 
program  to  the  marine  segment  of  the 
nonroad  industry  by  proposing  an 
emission  control  program  for  all  new 
marine  diesel  engines  rated  over  37 
kW.-*  The  program  described  in  this 
action  follows  EPA's  Supplemental 
Advance  Notice  of  Proposed 
Rulemaking  (Supplemental  ANPRM), 
published  on  May  22,  1998  (63  FR 
28309),  and  the  comments  received  on 
that  notice  and  other  new  information 
provide  the  framework  for  its 
provisions. 

II.  Background 

A.  Air  Quality  Problems  Addressed  ii\ 
the  Proposed  Rule 

The  emission  standards  proposed  in 
this  dociunent  will  provide  important 
reductions  of  ground-level  ozone  and 
particulate  matter  (PM)  nationally,  as 
well  as  carbon  monoxide  (CO)  control. 
This  section  summarizes  the  air  quality 
rationale  for  these  new  emission 
standards  and  their  anticipated  impact 
on  marine  diesel  engines. 

1.  Ozone 

Ground-level  ozone  is  formed  by 
complex  photochemical  reactions 
involving  HC  and  NOx  in  the  presence 
of  sunlight. 5  According  to  a  growing 
body  of  research,  ground-level  ozone 
can  have  harmful  physical  effects  on 
humans.  It  severely  irritates  the  mucous 
membranes  of  the  nose  and  throat, 
which  can  lead  to  coughing  and  even 
choking.  It  also  impairs  normal 
functioning  of  the  lungs,  and  chronic 
exposure  may  cause  permanent  lung 
damage.  The  risk  of  suffering  these 
effects  is  particularly  high  for  children 
and  for  people  with  compromised 
respiratory  systems.  Ground-level  ozone 
has  also  been  showoi  to  injure  plants 
and  building  materials. 

Diesel  engines  contribute  to  ground- 
level  ozone  levels  primarily  through 
their  NOx  emissions,  which  are  a  much 
higher  portion  of  total  NOx+HC 
emissions  than  for  most  gasoline 
engines.  This  is  of  significant  concern 


'This  proposal  is  based  on  metric  units.  To 
convert  to  English  units,  one  kilowatt  equals  1.341 
horsepower. 

'  Ground-level  ozone  should  not  be  confused  with 
stratospheric  ozone,  a  protective  layer  of  the  upper 
atmosphere  that  filters  the  sun's  harmful  ultraviolet 
rays. 


not  only  because  of  ozone  impacts  but 
also  because  NOx  has  important 
independent  effects  on  human  health 
and  general  environmental  conditions. 
NOx  includes  several  gaseous 
compounds  that  are  lung  irritants  and 
can  increase  susceptibility  to  respiratory 
illness  and  pulmonary  infection.  NOx 
also  contributes  to  the  secondary 
formation  of  PM  (nitrates),  acid 
deposition,  and  the  overgrowth  of  algae 
in  coastal  estuaries.  Additional 
information  on  these  environmental  and 
health  effects  may  be  found  in  EPA  staff 
papers  and  air  quality  criteria 
documents  for  ozone  and  nitrogen 
oxides.  6- ■'■  8- 9 

Acceptable  levels' of  ground-level 
ozone  have  been  set  by  EPA  pursuant  to 
the  Act.  States  are  divided  into  areas  for 
air  quality  planning  purposes,  and  these 
areas  are  categorized  as  to  whether  they 
meet  the  current  National  Ambient  Air 
Quality  Standard  for  ozone  by  the 
deadlines  established  in  the  Act.»o  As  of 
October,  1997  there  are  59  areas 
designated  as  in  "nonattainment"  for 
ozone. 

The  state  and  local  governmental 
organizations  charged  with  designing 
and  implementing  emission  control 
programs  to  bring  these  areas  into 
attainment  have  mounted  significant 
efforts  in  recent  years  to  reduce  ozone 
concentrations.  Their  state 
implementation  plans,  combined  with 
federal  mobile  source  emission  control 
programs,  have  yielded  encouraging 
signs  of  success.  The  main  precursors  of 
ozone,  NOx  and  VOCs  (including  HC), 
have  been  reduced  in  many  areas,  and 
average  ozone  levels  are  beginning  to 
decrease.  However,  this  progress  is  in 
jeopardy.  EPA  projects  that  emission 
increases  that  accompany  economic 
expansion  will  eventually  outpace  per- 


»U.S.  EPA.  "Review  of  National  Ambient  Air 
Quality  Standards  for  Ozone,  Assessment  of 
Scientific  and  Technical  Information."  OAQPS  Staff 
Paper,  EPA-452/R-96-O07.  1996  (Air  docket  A-95- 
58). 

'  U.S.  EPA,  "Air  Quality  Criteria  for  Ozone  and 
Related  Photochemical  Oxidants,"  EPA/600/P-93/ 
004aF,  1996  (Air  Docket  A-95-58). 

» U.S.  EPA.  "Review  of  National  Ambient  Air 
Quality  Standards  for  Nitrogen  Dioxide.  Assessment 
of  Scientific  and  Technical  Information,"  OAQPS 
Staff  Paper. "  EPA-452/R-95-O05,  1995  (Air  Docket 
A-93-06). 

'U.S.  EPA,  "Air  Quality  Criteria  for  Oxides  of 
Nitrogen,"  EPA/600/8-91/049aF.  1993  (Air  Docket 
A-93-06). 

">See  42  U.S.C.  7401,  ef  seq. 

' '  U.S.  EPA,  "Review  of  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter, 
Assessment  of  Scientific  and  Technical 
Information, "  OAQPS  Staff  Paper,  EPA-452/R-96- 
013,  196  (Air  Docket  A-95-54). 

"U.S.  EPA,  "Air  Quality  Criteria  for  Particulate 
Matter,"  EPA/60/P-95/001aF,  1996  (Air  Docket  A- 
95-54). 

"The  largest  fraction  of  ambient  PM  is  attributed 
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source  reductions  in  ozone  precursors. 
Increases  in  the  number  of  sources,  as 
well  as  increased  use  of  existing 
sources,  mean  that  even  full 
implementation  of  current  emission 
control  programs  will  fall  short  of  what 
will  be  needed  to  achieve  and  maintain 
ozone  attairunent.  By  the  middle  of  the 
next  decade,  the  Agency  expects  that, 
without  additional  controls,  the 
downward  trends  in  overall  ground- 
level  ozone  will  be  reversed. 
Consequently,  it  is  important  to  develop 
new  strategies  that  improve,  or  at  least 
maintain,  the  progress  in  ozone 
reductions  that  have  been  achieved  to 
date. 

2.  Particulate  Matter 

Particulate  matter,  like  ozone,  has 
been  linked  to  a  range  of  serious 
respiratory  health  problems.  Particulate 
matter  is  a  collection  of  small  particles 
emitted  by  diesel  engines.  Many 
different  organic  pollutants  are  adsorbed 
on  these  particles.  The  size  and 
chemical  composition  of  particulate 
matter  are  the  main  reasons  for  concern 
about  the  effects  of  PM  on  human 
health.  Their  small  size  increases  the 
likelihood  that  the  particles  will  reach 
and  lodge  in  the  deepest  and  most 
sensitive  areas  of  human  lungs.  This  can 
lead  to  severe  lung  problems  and 
increases  susceptibility  to  respiratory 
infection,  such  as  pneumonia, 
aggravation  of  acute  and  chronic 
bronchitis,  and  asthma.  It  can  also  lead 
to  decreased  lung  function  (particularly 
in  children  and  individuals  with 
asthma)  and  alterations  in  lung  tissue 
and  structure  and  in  respiratory  tract 
defense  mechanisms.  Additional 
information  on  these  effects  may  be 
found  in  an  EPA  staff  paper  and  an  air 
quality  criteria  document  for  particulate 
matter."' '2 

Acceptable  levels  of  PM  have  also 
been  set  by  EPA.  Currently,  there  are  80 
PM-10  nonattainment  areas  across  the 
U.S.  (PM-10  refers  to  particles  smaller 
than  10  microns  in  diameter.)  As  is  the 
case  with  NOx.  levels  of  PM  caused  by 
stationary  and  mobile  sources  are 
expected  to  rise  in  the  future,  not  only 
because  of  the  increase  in  number  of 
sources  and  activity  levels  of  these 
sources,  but  also  because  elevated  NOx 
levels  can  lead  to  increased  PM  levels. 
This  is  because  NOx  from  diesel  engines 
and  other  sources  is  transformed  in  the 


"U.S.  EPA.  "Review  of  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter, 
Assessment  of  Scientific  and  Technical 
Information,"  OAQPS  Staff  Paper,  EPA-452/R-96- 
013.  196  (Air  Docket  A-95-54). 

'2 U.S.  EPA,  "Air  Quality  Criteria  for  Particulate 
Matter."  EPA/60/P-95/001aF,  1996  (Air  Docket  A- 
96-54). 


atmosphere  into  fine  secondary  nitrate 
particles.  Secondary  nitrate  PM, 
consisting  mostly  of  ammonium  nitrate, 
accounts  for  a  substantial  fraction  of  the 
airborne  particulate  in  some  areas  of  the 
country.  EPA  believes  that  mobile 
sources  contribute  substantially  to  the 
fraction  of  ambient  PM  that  is  generally 
considered  controllable. ^^ 
Consequently,  EPA  has  been  developing 
new  mobile  source  strategies  to  control 
PM  emissions. 

3.  Carbon  Monoxide 

Along  with  NOx.  HC,  and  PM,  carbon 
monoxide  (CO)  is  another  mobile  source 
pollutant  that  is  addressed  by  the 
program  proposed  in  this  document.  CO 
has  long  been  known  to  have  substantial 
adverse  effects  on  human  health  and 
welfare,  including  toxic  effects  on  blood 
and  tissues,  and  effects  on  organ 
functions.  CO  has  been  linked  to  fetal 
brain  deunage,  reduced  visual 
perception,  cognitive  functions  and 
aerobic  capacity,  and  increased  risk  of 
heart  problems  for  people  with  heart 
disease.  There  are  currently 
approximately  20  serious  or  moderate 
CO  nonattainment  areas  in  the  United 
States. 

4.  Contribution  of  Marine  Diesel 
Engines  to  NOx,  HC,  PM  and  CO  Levels 

EPA's  inventory  analysis  suggests  that 
marine  diesel  engines  are  a  significant 
source  of  NOx  and  PM  emissions.  This 
inventory  analysis,  presented  in  more 
detail  in  the  Draft  Regulatory  Impact 
Analysis  prepared  for  this  action, 
suggests  that  marine  diesel  engines 
currently  contribute  approximately  one 
million  tons  of  NOx  per  year, 
representing  8.1  percent  of  mobile 
source  NOx  and  4.8  percent  of  total  NOx 
emissions.  Marine  diesel  engines  also 
contribute  approximately  42,000  tons  of 
PM  per  year,  representing  4.4  percent  of 
the  directly  emitted  PM  from  mobile 
sources  and  1.0  percent  of  total  directly 
emitted  PM  emissions."  In  addition  to 
directly  emitted  PM,  EPA  estimates  that, 
as  a  national  average,  marine  diesel 
engines  contribute  approximately 
40,000  tons  of  PM  in  the  form  of 
secondary  nitrate  particles,  based  on  the 
estimated  one  million  tons  of  NOx 
emitted  by  these  engines.  In  addition, 
emissions  from  marine  diesel  engines 
tend  to  be  concentrated  in  specific  areas 
of  the  country  (ports,  coastal  areas,  and 
rivers),  and  so  local  levels  of  these 
pollutants  can  be  much  higher. 
Consequently  an  emission  control 


"The  largest  fraction  of  ambient  PM  is  attributed 
to  "miscellaneous"  and  "natural"  sources, 
including  wind  erosion,  wildfires,  and  fugitive 
dust,  which  are  difficult  or  impossible  to  control. 

''Excluding  erosion  or  fugitive  dust. 


pipgram  that  addresses  NOx  and  PM 
emissions  from  marine  diesel  engines 
can  be  an  important  tool  toward  the  goal 
of  reducing  the  health  and 
environmental  hazards  associated  with 
these  and  other  pollutants. 

The  contribution  of  marine  diesel 
er/gines  to  national  HC  and  CO  levels  is 
much  less  than  for  NOx  and  PM.  EPA 
estimates  that  marine  diesel  engines 
contribute  less  than  two-tenths  of  one 
percent  of  the  national  levels  of  these 
pollutants.  Nevertheless,  the  program 
being  proposed  in  this  rule  includes 
limits  for  HC  and  CO  emissions.  These 
limits  will  provide  a  small,  positive,  air 
quality  benefit. 

B.  Legislative  and  Regulatory  History 

1.  Statutory  Authority 

Section  213(a)(1)  of  the  Clean  Air  Act 
directed  the  Agency  to  study  emissions 
from  nonroad  engines  and  vehicles  to 
determine,  among  other  things,  whether 
these  emissions  "cause,  or  significantly 
contribute  to,  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare."  Section 
213(a)(2)  further  required  EPA  to 
determine  whether  the  emissions  of  CO. 
VOC,  and  NOx  found  in  the  above  study 
significantly  contribute  to  ozone  or  CO 
emissions  in  more  than  one 
nonattainment  area.  With  an  affirmative 
determination  of  significance,  section 
213(a)(3)  requires  the  Agency  to 
establish  emission  standards  regulating 
CO,  VOC,  and  NOx  emissions  from  new 
nonroad  engines  and  vehicles.  EPA  may 
also  promulgate  emission  standards 
under  section  213(a)(4)  regulating  any 
other  emissions  from  nonroad  engines 
that  EPA  finds  contribute  significantly 
to  air  pollution. 

The  Nonroad  Engine  and  Vehicle 
Emission  Study  required  by  section 
21'3(a)(l)  was  completed  in  November 
ISGl.  "  On  June  17,  1994,  EPA  made  an 
affirmative  determination  under  section 
213(a)(2)  that  nonroad  emissions  are 
significant  contributors  to  ozone  or  CO 
in  more  than  one  nonattainment  area.  '* 
In  the  same  document.  EPA  set  a  first 
phase  of  emission  standards  ("Tier  1 
standards")  for  land-based  nonroad 
diesel  engines  rated  at  or  above  37 
kW. '"'  These  requirements  were  recently 
augmented  by  a  new  rulemaking  that 
sets  more  stringent  Tier  2  emission 
levels  for  new  land-based  nonroad 
diesel  engines  at  or  above  37  kW  as  well 
as  Tier  1  standards  for  nonroad  diesel 
engines  less  than  37  kW.  '^  EPA  has  also 
initiated  additional  rulemakings  to  set 


■'This  study  is  available  in  docket  A-92-28. 

'•See  59  FR  31306,  June  17,  1994. 

"Ibid. 

'•See63  FR  56967,  October  23,  1998. 
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emission  standards  for  other  subgroups 
of  nonroad  engines,  including  spark- 
ignition  (SI,  typically  gasoline)  engines 
less  than  19  kW,  '9  spark-ignition  (SI, 
typically  gasoline)  marine  engines 
(outboards  and  personal  watercraft),^o 
and  locomotives,  ^i  This  action  takes 
another  step  toward  the  comprehensive 
nonroad  engine  emission  control 
strategy  envisioned  in  the  Act  by 
proposing  an  emission  control  program 
for  marine  diesel  engines  at  or  above  37 
kW. 

2.  Regulatory  History 

Numerical  emission  standards  for 
marine  diesel  engines  were  originally 
proposed  in  1994,  as  part  of  a  proposed 
rule  for  control  of  emissions  from  both 
spark-ignition  and  compression-ignition 
marine  engines.  ^^  At  that  time,  EPA  had 
a  limited  understanding  of  the  marine 


diesel  industry  and,  relying  on  the 
similarities  between  land-based  nonroad 
and  marine  diesel  engines,  proposed  to 
apply  the  same  emission  levels  as  those 
in  the  then  just-finalized  land-based 
nonroad  rule.  The  nonroad  Tier  1 
standards  are  set  out  in  Table  1.  EPA 
proposed  that  these  standards  for 
marine  diesel  engines  take  effect 
January  1,  1999  for  engines  less  than 
560  kW,  and  January  1,  2000.  for 
engines  560  KW  and  above.  Although 
no  upper  limit  on  engine  size  was 
proposed  for  application  of  these 
standards  to  marine  diesel  engines,  EPA 
requested  comment  on  whether  an 
upper  limit  should  be  established  above 
which  the  emission  control  program 
being  developed  concurrently  under  the 
auspices  of  the  International  Maritime 
Organization  (IMO)  should  apply.  The 


IMO  is  the  Secretariat  for  the 
International  Convention  on  the 
Prevention  of  Pollution  from  Ships  (that 
convention  is  also  referred  to  as 
MARPOL  73/78).  Annex  VI  to  that 
Convention,  adopted  on  September  27, 
1997  (but  not  yet  in  force)  contains, 
among  other  provisions,  requirements  to 
limit  NOx  emissions  from  marine  diesel 
engines,  but  sets  no  limits  for  other 
engine  pollutants  (i.e.,  HC,  CO,  PM). " 
A  more  detailed  discussion  of  the 
MARPOL  73/78  Annex  VI  NOx 
requirements  is  included  in  Section 
II.B.3.  below.  Table  1  also  contains  the 
Annex  VI  NOx  limits,  which  would 
apply  to  new  engines  greater  than  130 
kW  installed  on  vessels  constructed  on 
or  after  January  1,  2000,  or  which 
undergo  a  major  conversion  after  that 
date. 


Table  1, 


-Comparison  of  Numerical  Emission  Limits:  EPA's  Nonroad  Tier  1  Levels  and  MARPOL  Annex  VI 

Levels 


Agency 

Engine  speed 

HC  (g/kW-hr) 

CO  (g/kW-hr) 

NOx  (grt<W-hr) 

PM  (g/kW-hr) 

EPA  (Proposed)  

All 

1.3 
None 

None 
None 

11.4 
None 

None 
None 

9  2 

0.54 
None 

None 
None 

MARPOL  Annex  VI  (n 
=engine  speed,  rpm). 

=130  rpm  

130  rpm<n>2000  rpm  „ 

n  >  2000  

17.0  „ 

45*n(-o2)  

9.8  

In  response  to  the  1994  NPRM, 
several  commenters  requested  that  EPA 
harmonize  domestic  emission  standards 
for  marine  diesel  engines  to  the  levels 
being  then  considered  at  the  IMO,  in 
effect,  applying  the  draft  Annex  VI 
limits  domestically.  Because  the  draft 
Annex  VI  standards  (which  are  the  same 
as  those  finalized  in  1997)  were  not  as 
stringent  as  the  proposed  domestic 
standards,  this  was  a  significant  issue. 
On  February  7.  1996,  EPA  published  a 
Supplemental  NPRM  to  address  this  and 
other  concerns  in  more  detail.  ^* 
Specifically,  EPA  identified  and 
requested  comment  on  three  alternative 
harmonization  approaches:  (1)  Adopt 
the  draft  Annex  VI  NOx  emission 
standard  instead  of  the  standard 
proposed  in  the  NPRM;  (2)  retain  the 
average  NOx  emission  standard  of  9.2  g/ 
kW-hr  proposed  by  EPA  and  also  adopt 
the  MARPOL  Annex  VI  NOx  limit  as  a 
cap  that  no  engine  could  exceed;  or  (3) 
determine  an  appropriate  engine  speed 
or  engine  power  output  cutoff  point 


"SeeSO  FR  34582  (July  3.  1995)  for  the  final  rule 
establishing  Tier  1  standards  and  62  FR  14740 
(March  27.  1997)  for  the  ANPRM  discussing  Tier  2 
standards. 

»See  61  FR  52087  (October  4.  1996)  for  the  final 
rule.  EPA  did  not  set  numerical  emission  standards 
for  stemdrive  and  inboard  gasoline  marine  engines 
in  this  rule. 


such  that  engines  of  high  horsepower 
and  low  and  medium  speeds  would  be 
subject  to  the  draft  Annex  VI  NOx 
emission  limits  and  engines  of  low 
horsepower  and  high  speed  would  be 
subject  to  the  9.2  g/kW-hr  average 
standard  proposed  by  EPA  with  the  9.8 
g/kW-hr  Annex  VI  level  as  a  cap  that  no 
engine  could  exceed.  EPA  also  sought 
comment  on  harmonizing  the  numerical 
emission  limits  for  other  pollutants. 
Options  considered  were  to  drop,  retain, 
or  alter  the  proposed  standards  for  HC, 
CO,  PM,  and  smoke. 

While  the  development  of  the 
national  marine  rule  and  the 
negotiations  at  the  International 
Maritime  Organization  continued,  EPA 
began  a  new  action  for  land-based 
nonroad  diesel  engines  as  part  of  a  new 
Agency  initiative  to  reduce  national 
NOx  and  PM  emissions  from  mobile 
sources.  This  action,  subsequently 
finalized  September  27, 1998,  sets  more 
stringent  standards  for  land-based 
nonroad  engines,  knowm  as  Tier  2 


standards  (see  Section  V.A.,  below). " 
These  Tier  2  standards  will  come  into 
effect  as  early  as  2001  for  some  engine 
categories.  The  rule  also  includes  more 
stringent  Tier  3  standards,  which  wall  go 
into  effect  subject  to  a  review  to  be 
conducted  in  2001.  That  review  will  be 
conducted  through  the  normal  public 
rulemaking  process.  Finally,  marine 
diesel  engines  less  than  37  kW  were 
included  with  their  land-based 
counterparts  in  this  diesel  land-based 
nonroad  rule,  with  standards  to  come 
into  effect  as  early  as  1999  for  Tier  1  and 
2004  for  Tier  2. 

Also  during  this  time,  EPA  finalized 
a  rule  setting  emission  standards  for 
new  locomotive  engines.  ^^  The 
locomotive  program  consists  of  three 
separate  sets  of  standards,  with 
applicability  of  the  standards  dependent 
on  the  date  a  locomotive  is  first 
manufactured.  The  first  set  of  standards 
(Tier  0)  applies  to  locomotives  and 
locomotive  engines  originally 
manufactured  from  1973  through  2001. 


2'  See  62  FR  6365  (February  11,  1997);  the  final 
rule  was  signed  December  17.  1997  and  is  available 
electronically  (see  Section  VI  below). 

"  See  59  FR  55929  (November  9.  1994). 

"Other  provisions  of  Annex  VI  include 
requirements  for  ozone-depleting  substances,  sulfur 
content  of  fuel,  incineration.  VOCs  from  refueling, 
and  fuel  quality.  The  United  States  has  signed 


Annex  VI,  but  the  Annex  has  not  yet  been 
forwarded  to  the  Senate  for  its  advice  and  consent. 

"See  61  FR  4600  (February  7.  1996). 

"  See  62  FR  50152  (September  24.  1997). 

»See  62  FR  6365  (February  11. 1997);  the  final 
rule  was  signed  December  17.  1997  and  is  available 
electronically  (see  Section  VI  below). 
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The  Tier  0  standards  will  be  phased  in 
over  a  two-year  period  beginning  in 
2000,  and  will  apply  at  the  time  of  each 
remanufacture  (as  well  as  at  the  time  of 
original  manufacture  for  locomotives 
originally  manufactured  in  2000  and 
2001).  The  next  set  of  standards  (Tier  1) 
apply  to  locomotives  and  locomotive 


engines  originally  manufactured  from 
2002  through  2004.  Such  locomotives 
and  locomotive  engines  will  be  required 
to  meet  the  Tier  1  standards  at  the  time 
of  original  manufacture  and  at  each 
subsequent  remanufacture.  The  final  set 
of  standards  (Tier  2)  apply  to 
locomotives  and  locomotive  engines 

Table  2.— Locomotive  Standards 

[Line-haul  only) 


originally  manufactured  in  2005  and 
later.  Such  locomotives  and  locomotive 
engines  will  be  required  to  meet  the  Tier 
2  locamotive  standards  at  the  time  of 
original  manufacture  and  at  each 
subsequent  remanufacture.  The 
numerical  standards  are  contained  in 
Table  2. 


Tier 

Tier  0  /Ot. 

Tier  1  

Tier  2  


HC  (g/kW-hr) 


CO  (9rt<W-hr) 


NOx  (g/kW-hr) 


PM  (g/kW-hr) 


1.3 
0.7 
0.4 


6.7 
2.9 
2.0 


12.7 
9.9 
7.4 


0.80 

0.6 

0.27 


The  land-based  nonroad  diesel  engine 
and  locomotive  rules  led  EPA  to 
reconsider  its  approach  to  the  control  of 
emissions  from  marine  diesel  engines  at 
or  above  37  kW.  Because  of  the 
similarities  among  land-based  nonroad, 
locomotive,  and  marine  diesel  engines, 
EPA  began  to  consider  an  alternative 
program  for  marine  diesel  engines  based 
on  the  technologies  that  will  be  used  to 
meet  the  land-based  requirements.  As  a 
result,  EPA  did  not  take  final  action  on 
marine  diesel  engines  when  it  finalized 
the  original  marine  rule.  "  Instead,  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  advising 
interested  parties  of  the  change  in 
approach  for  marine  diesel  engine 
emission  controls  and  asking  for 
comment  on  various  aspects  of  the 
program  under  consideration.  The 
program  proposed  in  this  action  follows 
from  the  approach  described  in  the 
ANPRM,  the  comments  submitted  by 
interested  parties,  and  information 
gathered  by  EPA  in  the  meantime. 

3.  MARPOL  Annex  VI 

In  response  to  growing  international 
concern  about  air  pollution  and  in 
recognition  of  the  highly  international 
natiu^  of  maritime  transportation,  the 
parties  to  the  International  Maritime 
Oi^anization  called  upon  the 
organization,  in  1990,  to  develop  a 
program  to  reduce  emissions  from 
marine  vessels.  The  IMO's  Marine 
Environmental  Protection  Committee 
(MEPC)  was  instructed  to  design  a 
program,  to  become  a  new  Annex  VI  to 
the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78),  that  would  achieve  a 
30  percent  reduction  in  NOx  and  a  50 
percent  reduction  in  SOx  emissions 
when  fully  phased  in.  Requirements  for 
ozone-depleting  substances,  VOCs  from 
cargo  compartments  on  oil  tankers. 


"  See  61  FR  52087  (October  4. 1996). 


shipboard  incinerators,  and  fuel  oil 
quality  rounded  out  the  scope  of  the 
program.  From  the  beginning,  the 
engine-specific  provisions  of  proposed 
Annex  VI  covered  only  NOx  emissions. 
No  restrictions  on  PM,  HC,  or  CO 
emissions  were  considered.  Reductions 
in  SOx  emissions  were  to  be  pursued 
through  limiting  the  sulfur  content  of 
hiel. 

After  several  years  of  negotiation,  a 
final  version  of  Annex  VI  was  adopted 
by  the  Member  States  of  the  IMO  at  a 
diplomatic  conference  on  September  26, 
1997.  However,  pursuant  to  Article  6  of 
the  Annex,  it  will  not  go  into  force  until 
fifteen  States,  the  combined  merchant 
fleets  of  which  constitute  not  less  than 
50  percent  of  the  gross  tonnage  of  the 
world's  merchant  shipping,  have 
ratified  it.  The  Annex  in  its  entirety  will 
acquire  the  force  of  law  in  the  United 
States  only  after  the  Senate  (by  a  vote 
of  two-thirds)  concurs  in  the  treaty  and 
the  United  States  deposits  its 
instrument  of  ratification.  Nevertheless, 
it  is  expected  that  ship  owners  will 
begin  installing  compliant  engines  on 
relevant  ships  to  comply  with  the  dates 
set  forth  in  the  Annex.  Specifically,  the 
NOx  provisions  contained  in  Regulation 
13  provide  that  each  diesel  engine  with 
a  power  output  of  more  than  130  kW 
installed  on  a  ship  constructed  on  or 
after  January  1,  2000,  or  that  undergoes 
a  major  conversion  on  or  after  January 
1,  2000,  must  meet  the  NOx  emission 
limits  described  in  Table  1,  above.  This 
specification  of  an  effective  date  in 
Regulation  13  means  that,  once  the 
Annex  goes  into  effect,  Member  States 
will  be  able  to  require  compliance  by 
any  ship  constructed  on  or  after  January 
1,  2000  or  by  any  engine  that  undergoes 
a  major  conversion  on  or  after  that  date. 
In  other  words,  once  the  Annex  goes 
into  effect,  it  will  be  enforceable  back  to 
the  dates  specified  in  Regulation  13. 

Two  other  features  of  Annex  VI  NOx 
requirements  are  noteworthy.  First, 


while  the  requirements  set  out  in 
Regulation  13  are  expected  to  extend  to 
all  vessels  used  in  the  marine 
environment,  a  special  provision  has 
been  included  in  paragraph  l(b)(ii)  to 
allow  Member  States  to  set  different 
standards  for  engines  installed  on  ships 
used  domestically.  EPA  intends  in  this 
action  to  take  advantage  of  this 
provision  by  setting  more  stringent 
national  requirements.  Second, 
Regulation  13  is  augmented  with  a 
separate  document,  called  the  NOx 
Technical  Code,  which  sets  out  some 
compliance  requirements  and  test 
procedures.  Through  reference  in  the 
Annex,  the  provisions  of  this  Code  are 
made  mandatory  on  Parties  to  the 
Annex.  A  more  detailed  discussion  of 
the  NOx  curve  and  the  NOx  Technical 
Code  are  included  in  the  Draft 
Regulatory  Impact  Analysis. 

4.  State  Activities 

Section  209  of  the  Act  allows  EPA  to 
authorize  California  to  regulate 
emissions  from  new  motor  vehicles  and 
new  motor  vehicle  engines,  as  well  as 
nonroad  engines  with  the  exception  of 
new  engines  used  in  locomotives  and 
new  engines  used  in  farm  and 
construction  equipment  rated  under  130 
kW.29  So  far,  the  California  Air 
Resources  Board  (California  ARB)  has 
adopted  requirements  for  three  groups 
of  nonroad  engines:  (1)  Diesel-and  otto- 
cycle  small  off-road  engines  rated  under 
19  kW;  (2)  new  land-based  nonroad 
diesel  engines  rated  over  130  kW;  and 
(3)  land-based  nonroad  recreational 
engines,  including  all-terrain  vehicles, 
snowmobiles,  off-road  motorcycles,  go- 
carts,  and  other  similar  vehicles.  New 


"The  Clean  Air  Act  limits  the  role  stales  may 
play  in  regulating  emissions  from  new  motor 
vehicles  and  nonroad  engines.  California  is 
permitted  to  establish  emission  standards  for  new 
motor  vehicles  and  most  nonroad  engines:  other 
states  may  adopt  California's  programs  (sections 
209  and  177  of  the  Act). 
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requirements  that  apply  to  new  nonroad 
SI  engines  rated  over  19  kW  were 
completed  by  CARB  in  October  1998. 
California  ARB  has  also  approved  a 
voluntary  registration  and  control 
program  for  existing  portable 
equipment,  and  is  currently  considering 
an  emission  program  for  recreational 
gasoline  marine  engines  that  may  be 
more  stringent  than  the  program 
finalized  by  EPA  in  1996. 

EPA  has  been  in  consultation  with 
California  state  officials  and  various 
interest  groups  to  pursue  operational 
measures  that  would  reduce  marine 
engine  emissions  without  setting 
emission  standards.  Under  investigation 
are  defined  traffic  lanes,  restrictions  on 
engine  operation  while  in  port,  and 
other  measures  that  could  be  tailored  to 
the  situation  at  each  port. 

5.  European  Commission  Action 

The  European  Commission  has 
proposed  emission  limits  for 
recreational  marine  engines,  including 
diesel  engines.  These  requirements 
would  apply  to  all  new  engines  sold  in 
member  countries.  The  numerical 
emission  limits,  shown  in  Table  3, 
consist  of  the  Annex  VI  NOx  limit  for 
small  marine  diesel  engines  and  the 
rough  equivalent  of  Tier  1  nonroad 
emission  levels  for  HC  and  CO.  The  PM 
limits,  however,  are  more  stringent  than 
Tier  1  nonroad  levels,  reflecting 
Europe's  greater  concern  for  the  visual 
impacts  of  diesel  emissions.  Emission 
testing  is  to  be  conducted  using  the  ISO 
D2  duty  cycle  for  constant-speed 
engines  and  the  ISO  E5  duty  cycle  for 
all  other  engines.  At  the  current  time, 
the  EU  has  not  initiated  a  separate 
action  for  commercial  marine  diesel 
engines. 

Table  3.— Proposed  European 
Emission  Limits  for  Recreational 
Marine  Diesel  Engines 


Pollutant 

Emission 

limit  (g/kW- 

hr) 

NOx 

98 

PM 

0  14 

HC 

*1  5 

CO 

50 

'Increases   slightly  with   increasing   engine 
power  rating. 

C.  Industry  Characterization 

The  two  groups  of  companies  most 
likely  to  be  affected  by  the  proposed 
emission  control  program  are  engine 
manufacturers  and  vessel 
manufacturers.  This  section  contains  a 
brief  discussion  of  these  entities.  A 
more  complete  discussion  is  included  in 


the  Drafl  Regulatory  Impact  Assessment, 
which  can  be  found  in  its  entirety  in 
EPA  Air  Docket  A-97-50. 

1.  Marine  Diesel  Engine  Manufacturers 

As  discussed  in  Section  IV,  the 
proposed  emission  control  program 
applies  to  three  categories  of  marine 
diesel  engines.  This  discussion  reflects 
those  categories. 

Category  1  and  Category  2  marine 
diesel  engines  are  often  derived  from 
land-based  engines.  Their  production  is 
often  referred  to  as  marinization, 
meaning  the  land-based  engine  is 
modified  for  use  in  the  marine 
environment.  Marinization  can  be  a  very 
complex  process  or  may  be  relatively 
simple.  Eiepending  on  the  degree  of 
change  to  the  base  engine,  marinization 
can  significantly  affect  the  emission 
characteristics  of  an  engine.  Soine  of  the 
more  complex  changes  associated  with 
marinization  are  performed  by  large 
engine  manufacturers.  For  these 
companies,  marinization  may  involve  a 
significant  redesign  of  their  land-based 
product.  A  less  intensive  type  of 
marinization  is  performed  by  post- 
manufacturer  marinizers.  These 
companies  purchase  a  complete  or  semi- 
complete  land-based  engine  from  an 
engine  manufacturer  and  finish  or 
modify  it  using  specially  designed  parts. 
The  most  basic  type  of  marinization  is 
performed  by  companies  that  purchase 
a  completed  engine  from  an  engine 
manufacturer  and  modify  it  to  make  it 
compatible  for  installation  on  a  marine 
vessel,  without  changing  the  underlying 
design  characteristics  or  engine 
calibration.  These  companies  are 
referred  to  in  this  rulemaking  as  engine 
dressers.  In  contrast  to  the  other 
marinization  processes,  these  changes 
do  not  typically  affect  the  emission 
characteristics  of  the  engine. 

Category  3  engines  have  no  land- 
based  mobile  source  equivalents.  These 
engines  are  typically  designed 
exclusively  for  marine  purposes.  They 
are  often  designed  for  unique 
applications  or  unique  vessels. 

(aj  Category  1  Engine  Manufacturers. 
Total  annual  production  of  Category  1 
marine  diesel  engines  in  the  U.S.  is 
about  15,000  units  per  year.  Of  these, 
commercial  propulsion  and  auxiliary 
marine  engines  make  up  about  30 
percent  and  10  percent,  respectively,  of 
the  total  production.  The  remaining 
engines  are  used  for  propulsion  in 
recreational  vessels.  While  the 
recreational  engines  are  produced  in 
greater  quantities,  commercial 
propulsion  and  auxiliary  engines 
contribute  more  to  air  pollution  on 
account  of  their  much  greater  use. 


Commercial  applications  for  these 
engines  are  widely  varied.  Most  of  these 
boats  are  relatively  small  and  operate 
near  the  home  port.  Primary  examples 
of  such  vessels  include  fishing  boats, 
crew  boats,  tour  boats,  and  small 
tugboats  and  ferries.  Recreational 
vessels  are  usually  either  yachts  or  are 
used  for  recreational  fishing.  These 
recreational  vessels  may  in  some  cases 
be  used  for  commercial  purposes. 

Engine  manufacturers  produce  the 
large  majority  of  marine  diesel  engines, 
with  the  remaining  engines  being 
produced  by  post-manufacture 
marinizers.  About  a  dozen  engine 
manufacturers  offer  Category  1  engines, 
though  Caterpillar,  Cummins,  and 
Detroit  Diesel  together  sell  about  80 
percent  of  all  marine  diesel  engines. 
Fifteen  or  more  companies  are  either 
post-manufacture  marinizers  or  engine 
dressers.  Most  of  these  are  small 
businesses  with  very  low  sales  volumes. 

Due  to  the  wide  range  of  companies 
and  their  operations,  engine 
maintenance  and  rebuild  practices  are 
far  from  uniform.  Some  are  serviced 
regularly  by  authorized  distributors, 
others  are  maintained  by  local  for-hire 
mechanics.  Some  companies  that 
operate  vessels  choose  to  reduce 
expenses  by  keeping  a  staff  of 
mechanics  to  conduct  preventive  and 
routine  engine  maintenance  and,  in 
some  cases,  complete  engine  rebuilds. 
Depending  on  the  size  of  an  operator's 
fleet,  which  may  run  from  one  to  several 
dozen  vessels,  and  on  the  strength  of  the 
company,  there  may  or  may  not  be  an 
adequate  ongoing  investment  in 
maintaining  engines  to  maximize  long- 
term  engine  performance. 

(b)  Category  2  Engine  Manufacturers. 
Large  tugboats  and  fishing  boats  are  the 
principal  applications  for  Category  2 
marine  engines.  These  high-powered 
engines  are  used  for  carrying  greater 
loads,  a  greater  degree  of  off-shore  use 
and,  in  many  cases,  more  intensive 
operations.  It  is  common  for  companies 
to  owm  and  operate  small  fleets  of  these 
vessels.  In  addition,  multiple  Category  2 
engines  are  commonly  used  for 
auxiliary  power  on  an  ocean-going 
vessel. 

Category  2  engines  are  derived  from 
or  use  the  same  technology'  as 
locomotive  engines.  Not  surprisingly. 
Category  2  engines  are  produced  by  the 
same  companies  that  make  locomotive 
engines,  and  the  segment  is 
characterized  by  a  very  small  number  of 
manufacturers.  General  Motors 
Electromotive  Division  (EMD)  sells  the 
greatest  number  of  Category  2  engines, 
with  additional  sales  from  Caterpillar 
and  a  few  other  companies  (mostly  fi-om 
foreign  manufacturers). 


2.  Commerci 
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Post-manufacture  marinizers  play  a 
role  in  producing  Category  2  marine 
engines.  For  example,  three  authorized 
EMD  distributors  take  on  the 
responsibility  of  marinizing  engines, 
overseeing  sales  distribution,  and 
managing  installation  and  service  as 
needed.  Unlike  post-manufacture 
marinizers  for  Category  1  engines,  these 
companies  have  sufficient  volumes  and 
diversified  operations  to  the  point  that 
they  are  not  small  businesses. 

With  prices  approaching  $1  million 
for  a  new  engine,  there  is  a  strong 
motivation  to  maintain  and 
remanufacture  engines  in  the  field. 
Preventive  maintenance  programs  are 
common,  often  including  extensive 
ongoing  diagnostics  for  oil  quality,  fuel 
consumption,  and  other  engine 
performance  parameters.  Engines  are 
often  completely  remanufactured  every 
five  years.  Procedures  have  improved  to 
the  point  that  engine  durability  on 
remanufactured  engines  is  no  different 
than  on  new  engines.  Since  engine 
remanufacturing  costs  only  20  to  30 
percent  as  much  as  buying  a  new 
engine,  even  twenty-  or  thirty-year-old 
engines  are  frequently  overhauled  to 
provide  dependable  power. 

(c)  Category  3  Engine  Manufacturers. 
Category  3  marine  diesel  engines  are  the 
largest  mobile  source  engines  addressed 
by  EPA.  They  are  similar  in  size  to  land- 
based  power  plant  generators,  and  are 
used  primarily  for  propulsion  of  ocean- 
going vessels.  There  are  currently  no 
U.S.  manufacturers  of  Category  3  marine 
engines.  The  Agency,  however,  has 
identified  22  foreign  manufacturers  of 
diese  engines,  a  large  fraction  of  which 
are  located  in  Germany  and  Japan.  In 
addition,  of  the  Category  3  engine 
manufacturers  identified,  only  12 
produce  engines  of  their  own  design. 
The  remainder  of  the  manufacturers 
produce  engines  under  licensing 
agreements  vrith  other  companies  that 
control  engine  design. 

2.  Commercial  Vessel  Builders 

The  industry  characterization  for  the 
commercial  marine  vessel  industry  was 
developed  by  ICF,  hicorporated  under 
contract  with  EPA.  A  summary  of  their 
findings  can  be  found  in  the  Chapter  2 
of  the  Draft  RIA.  The  full  report  is 
available  from  EPA  Air  Docket  A-97- 
50.  The  report  makes  a  distinction 
between  two  broad  groups  of 
commercial  vessels,  "ships"  and 
"boats,"  based  on  a  vessel's  basic 
dimensions,  mission,  and  area  of 
operation. 

(a)  Commercial  Ships.  This  category 
is  comprised  of  leirge  merchant  vessels, 
usually  exceeding  120  meters  (400  feet) 
in  length,  that  engage  in  waterbome 


trade  or  passenger  transport.  These 
ships  tend  to  operate  in  Great  Lakes, 
coastwise,  inter-coastal,  noncontiguous, 
or  transoceanic  routes.  Principal 
commercial  ship  types  are  dry  cargo 
ships,  tankers,  bulk  carriers  and 
passenger  ships.  Passenger  ships 
include  anise  ships  and  larger  ferries. 
The  large  majority  of  commercial  ships 
are  foreign-built.  There  are  currently  18 
major  shipbuilding  facilities  in  the 
United  States,  most  of  which  focus  on 
military  construction. 

(b)  Commercial  Boats.  This  category  is 
comprised  of  smaller  service  and 
industrial  vessels  that  provide  service  to 
commercial  ships,  industrial  vessels,  or 
barges  or  that  perform  specialized 
marine  functions.  Commercial  boats  are 
found  mainly  in  inland  or  coastal 
waters.  Principal  commercial  boat  types 
are  tugboats,  towboats,  offshore  supply 
boats,  fishing  and  fisheries  vessels, 
passenger  boats,  and  industrial  boats. 
Passenger  boats  include  crewboats, 
excursion  boats,  and  smaller  ferries.  The 
vast  majority  of  boats  used  in  the  United 
States  are  also  built  in  the  United  States. 
In  contrast  to  the  highly  concentrated 
shipbuilding  industry,  there  are  several 
hundred  yards  that  build  many  different 
types  of  boats. 

3.  Recreational  Vessel  Builders 

While  not  as  numerous  as  commercial 
boat  builders,  there  is  still  a 
considerable  number  of  recreational 
boat  builders.  EPA  identified 
approximately  75  boat  builders,  not 
including  those  that  build  sailboats. 
Most  of  these  companies  also  produce 
vessels  that  use  gasoline  engines.  In  fact, 
diesel  engines  represent  a  small  portion 
of  the  overall  product  offerings  for  these 
companies.  A  small  number  of 
recreational  boat  builders  concentrate 
on  diesel  engine  products.  Most 
companies,  however,  sell  as  few  as  one 
per  month  or  even  one  per  year.  The 
analysis  shows  that  recreational  boat 
building  is  concentrated  in  coastal  states 
with  the  largest  presence  in  the  state  of 
Florida. 

Recreational  boat  building  relies  more 
on  serial  production  than  does 
commercial  boat  building.  Users  have 
little,  if  any,  choice  in  the  mechanical 
features  of  the  vessel  and  the  engine 
specifically.  This  is  in  part  due  to  the 
way  in  which  these  boats  are  built. 
Recreational  boats  are  typically  made  of 
fiberglass  to  minimize  vessel  weight  and 
to  facilitate  planing.  Fiberglass 
construction  has  the  disadvantage  of  not 
offering  much  flexibility  for  installing  a 
different  engine  than  that  which  the 
vessel  was  designed  to  take.  Also, 
planing  requires  a  precise  match 
between  the  engine  and  its  location  in 


the  vessel.  Engines  are  usually 
purchased  from  factory  authorized 
distribution  centers.  The  boat  builder 
provides  the  specifications  to  the 
distributor,  which  helps  match  an 
engine  for  a  particular  application. 

m.  Engines  Covered 

A.  peneral  Scope  of  Application 

"f  he  scope  of  application  of  the 
proposed  emission  control  program  is 
broadly  set  by  §  213(a)(3)  of  the  CAA, 
which  instructs  EPA  to  promulgate 
regulations  containing  standards 
applicable  to  emissions  from  those 
classes  or  categories  of  new  nonroad 
engines  and  new  nonroad  vehicles  that 
are  found  to  cause  or  contribute  to 
ozone  or  carbon  monoxide 
concentrations  in  more  than  one 
nonattainment  area.  Generally  speaking, 
then,  the  proposed  rule  is  intended  to 
cover  all  new  marine  diesel  engines  and 
new  marine  vessels  that  use  those 
engines. 

For  the  purpose  of  interpreting  this 
scope  of  application  for  both  engines 
and  vessels,  EPA  is  proposing  to 
generally  extend  the  definition  of  "new" 
contained  in  40  CFR  89.2  to  marine 
diesel  engines  at  or  above  37  kW.  Under 
that  definition,  an  engine  is  considered 
new  until  its  legal  or  equitable  title  has 
been  transferred  and  the  engine  has 
been  placed  into  service.  Because  the 
definition  of  new  in  40  CFR  89.2  apphes 
to  both  engines  and  equipment,  its 
extension  to  the  marine  sector  would 
extend  as  well  to  vessels  which,  starting 
with  the  implementation  dates  of  the 
proposed  emission  limits,  would  be 
considered  new  until  their  equitable  or 
legal  title  has  been  transferred  to  an 
ultimate  purchaser. 

EPA  seeks  comment  on  whether  to 
augment  this  definition  of  "new"  by 
following  the  approach  used  in  the 
recently  finalized  locomotive  rule.  That 
rule  expands  the  definition  of  "new"  to 
also  include  "a  locomotives  or 
locomotive  engine  which  has  been 
remanufactured,  but  has  not  been 
placed  back  into  service."  ^^  This 
approach  was  designed  to  respond  to 
the'very  long  useful  lives  of 
locomotives.  Because  locomotive 
engines  remain  in  service  for  as  long  as 
40  or  50  years,  with  periodic  rebuilds, 
it  was  deemed  advisable  to  require 
remanufactured  locomotives  to  meet  a 
special  set  of  emission  standards, 
depending  on  the  date  of  their  original 
manufacture.  Because  marine  diesel 
engines  are  also  kept  in  service  for  very 
long  periods  of  time,  such  an  approach 
would  also  lead  to  additional  emission 


"See  40  CFR  92.2. 
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benefits  through  the  application  of 
emission  standards  on  engines  that  have 
been  put  into  service  but  that  have 
subsequently  been  reraanufactured.  In 
fact,  this  approach  may  be 
technologically  easier  to  apply  to 
marine  diesel  engines  than  locomotives 
because  of  their  greater  cooling 
potential.  In  addition,  while  not 
identical,  the  MARPOL  Annex  VI 
provisions  contain  a  similar 
requirement,  which  requires  engines  to 
meet  the  NOx  emission  limits  when  the 
engine  undergoes  a  major  conversion 
after  January  1,  2000. 

At  the  same  time,  important  obstacles 
may  prevent  application  of  this 
approach  to  marine  diesel  engines. 
Setting  emission  limits  for 
remanufactured  existing  engines  may  be 
very  disruptive  to  a  large  number  of 
small  businesses.  Also,  unlike  the 
railroad  industry,  companies  operating 
Category  2  marine  diesel  engines  do  not 
rely  on  a  small  number  of  engine 
remanufacturers  to  work  on  their 
engines.  In  fact,  many  of  these  operators 
employ  their  own  mechanics  to  do  all 
maintenance  and  remanufacturing  work. 
There  is  accordingly  little  uniformity  in 
remanufacturing  practices  across  the 
industry.  EPA  would  need  to  conduct  a 
major  outreach  effort  to  educate  the 
industry  about  the  implications  of  such 
a  requirement  on  their  business.  EPA 
seeks  comment  on  the  feasibility  and 
potential  costs  and  benefits  of 
remanufacturing  provisions  for  existing 
marine  diesel  engines.  EPA  also  seeks 
comment  on  its  authority  to  estabUsh 
such  programs  for  each  marine  engine 
category,  including  comment  regarding 
whether  marine  engines  are  ever 
remanufactured  to  "as  new"  condition, 
like  locomotive  engines. 

For  the  purpose  of  further  clarifying 
the  definition  of  "new,"  40  CFR  89.2 
specifies  that  a  nonroad  engine,  vehicle, 
or  equipment  is  placed  into  service 
when  it  is  used  for  its  functional 
purposes.  For  the  purpose  of  applying 
this  criteria  to  meuine  diesel  engine  and 
new  vessels,  EPA  is  proposing  Siat  a 
marine  diesel  engine  is  used  for  its 
functional  purpose  when  it  is  installed 
on  a  marine  vessel.  This  clarification  is 
needed  because  some  marine  diesel 
engines  are  made  by  modifying  a 
highway  or  nonroad  engine  that  has 
already  been  installed  on  a  vehicle  or 
other  equipment.  In  other  words,  the 
engine  has  been  transferred  to  an 
ultimate  piirchaser  after  it  is  used  for  its 
functional  purpose  as  a  land-based 
nonroad  engine  (for  example,  on  a  truck 
or  a  backhoe)  and  is  therefore  no  longer 
new,  but  it  is  later  removed  for 
marinization  and  installation  on  a 
marine  vessel.  While  the  40  CFR  part  89 


requirements  for  land-based  nonroad 
diesel  engines  do  not  contain  such  a 
requirement,  EPA  believes  it  is 
reasonable  to  treat  these  engines  as  new 
marine  engines  when  they  are  installed 
on  a  vessel.  While  the  practice  of 
marinizing  used  highway  or  nonroad 
engines  may  be  infrequent,  it  could 
become  more  common  if  these  engines 
are  not  subject  to  the  standards  in  this 
proposal. 

New  marine  engines  are  either  made 
in  the  United  States  or  imported  here. 
It  should  be  noted  that  not  all  engines 
produced  in  the  United  States  will  be 
subject  to  the  proposed  emission  limits. 
Consistent  with  other  mobile  source 
emission  control  programs,  engines 
intended  for  sale  abroad  would  be 
exempt  from  the  requirements. 

Engines  imported  for  use  in  the 
United  States  would  be  covered  by  the 
proposed  program  whether  they  are 
imported  as  loose  engines  or  already 
installed  on  a  vessel  constructed 
elsewhere.  All  imported  engines  would 
be  required  to  have  a  certificate  of 
conformity  issued  by  EPA  before  they 
could  be  entered  into  commerce  in  the 
United  States,  subject  to  limited 
exemptions.  In  addition,  EPA  proposes 
to  apply  the  approach  contained  in  its 
other  on-highway  and  nonroad  engine 
programs,  according  to  which  any 
engine  or  vessel  that  is  imported  into 
the  United  States  that  does  not  have  a 
currently  valid,  unexpired  certificate  of 
conformity  and  that  was  built  after  the 
effective  date  of  the  applicable 
standards,  would  be  considered  to  be 
new  at  the  time  it  is  imported  into  the 
United  States  and  would  have  to 
comply  with  the  relevant  emission 
hmits  in  effect  at  that  time.  Thus,  for 
example,  a  marine  vessel  manufactured 
in  a  foreign  country  in  2004  that  is 
imported  into  the  United  States  in  2007 
would  be  considered  to  be  new.  and  its 
engine  would  have  to  comply  with  the 
proposed  emission  Umits  that  would  be 
in  effect  for  MY2007.  This  provision  is 
important  to  prevent  manufacturers 
fixjm  avoiding  the  emission 
requirements  by  building  vessels 
abroad,  transferring  their  title,  and  then 
importing  them  as  used  vessels. 
Finally,  while  engines  that  are 
intended  for  export  will  not  be  subject 
to  the  requirements  of  the  proposed 
emission  control  program,  marine 
engines  that  are  exported  but  that  are 
subsequently  re-imported  into  the 
United  States  are  intended  to  be 
covered.  This  would  be  the  case  when 
a  foreign  company  purchases  marine 
engines  manufactured  in  the  United 
States  for  installation  on  a  vessel  that 
will  be  subsequently  exported  to  the 
United  States.  It  would  also  be  the  case 


when  a  foreign  company  purchases 
marine  engines  manufactured  in  the 
United  States  for  dressing  and 
subsequent  re-exportation  to  the  United 
States.  Engines  that  are  intended  for 
export  but  that  will  be  re-imported  into 
the  United  States  are  intended  to  be 
subject  to  the  proposed  rule  at  the  time 
of  manufacture,  unless  the  vessel 
manufacturer,  engine  dresser,  or 
marinizer  intends  to  re-certify  the 
engines  as  complying  with  the  proposed 
emission  limits  before  they  enter  the 
United  States.  Consequently,  foreign 
purchasers  who  do  not  wish  to  recertify 
the  engines  will  need  to  make  sure  they 
purchase  complying  engines  for  those 
marine  vessels  or  engines  they  intend  to 
subsequently  offer  for  sale  in  the  United 
States.  Engines  intended  for  export  and 
sale  in  a  foreign  country  should  be 
easily  distinguishable  from  complying 
engines  because  complying  engines  are 
required  to  be  labeled  as  such.  Any 
person  who  introduces  into  commerce 
in  the  United  States  a  noncomplying 
engine  that  is  intended  for  export  and 
use  in  a  foreign  country  would  be 
subject  to  civil  penalties. 

To  determine  when  an  engine  or 
vessel  will  be  considered  "imported" 
for  the  purposes  of  determining 
compliance  with  the  proposed  emission 
control  program,  EPA  proposes  to 
follow  the  approach  contained  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  According  to 
HTSUS,  vessels  used  in  international 
trade  or  commerce  or  vessels  brought 
into  the  territory  of  the  United  States  by 
nonresidents  for  their  own  use  in 
pleasure  cruising  are  admitted  without 
formal  customs  consumption  entry  or 
payment  of  duty.^o  This  approach  is 
consistent  with  the  Treasury 
Department's  ruling,  which  concluded 
that  vessels  coming  into  the  United 
States  temporarily  as  carriers  of 
passengers  or  merchcuidise  are  not 
subject  to  customs  entry  or  duty,  but  if 
brought  into  the  United  States 
permanently  they  are  to  be  considered 
and  treated  as  imported  merchandise. 

Practically,  the  above  discussion 
means  that  engines  installed  on  vessels 
flagged  in  another  country  that  come 
into  the  United  States  temporarily  will 
not  be  subject  to  the  proposed  emission 
limits.  This  approach  is  consistent  with 
typical  international  practices,  whereby 
countries  do  not  generally  impose 
restrictions  on  the  flag  vessels  of  other 
countries.  In  recognition  of  this  practice, 
the  numerous  Member  States  of  the  IMO 
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»HTSUS  (1994).  Additional  U.S.  Note  1.  In 
particular,  cruise  ships,  ferry  boats,  cargo  ships, 
barges  and  "similar  vessels  for  the  transportation  of 
persons  or  goods"  are  duty  free.  HTSUS  (1994) 
8901. 


"See 63  FR  569 


Federal  Register / Vol.  63,  No.  238 /Friday,  December  11.  1998 /Proposed  Rules  68517 


recently  concluded  an  international 
agreement  stipulating  limits  for  the 
emission  of  nitrogen  oxides  applicable 
to  ships  engaged  in  international 
voyages.  The  above  discussion  also 
means  that  engines  installed  on  vessels 
that  are  brought  into  the  United  States 
permanently  would  be  subject  to  the 
proposed  emission  control  program. 
EPA  seeks  comment  on  this  implication 
and  seeks  information  concerning  the 
frequency  with  which  this  situation 
would  occur. 

B.  Propulsion  and  Auxiliary  Engines 

The  proposed  scope  of  application  is 
intended  to  cover  all  new  marine  diesel 
engines  at  or  above  37  kW.  This 
universe  of  engines  includes  both 
propulsion  and  auxiliary  marine  diesel 
engines.  Consistent  with  the  definitions 
in  40  CFR  89,  a  propulsion  engine  is 
intended  to  be  one  that  moves  a  vessel 
through  the  water  or  assists  in  guiding 
the  direction  of  the  vessel  (for  example, 
bow  thrusters).  Auxiliary  engines  are 
intended  to  be  all  other  marine  engines. 

In  the  final  land-based  nonroad  rule, 
EPA  determined  that  a  portable 
auxiliary  engine  that  is  used  onboard  a 
marine  vessel  would  not  be  considered 
to  be  a  marine  engine.^'  Instead,  a 
portable  auxiliary  engine  is  considered 
to  be  a  land-based  auxiliary  engine  and 
is  subject  to  the  requirements  of  40  CFR 
89.  To  distinguish  a  marine  auxiliary 
engine  installed  on  a  marine  vessel  fit)m 
a  land-based  portable  auxiliary  engine 
used  on  a  marine  vessel,  EPA  specified 
in  that  rulemaking  that  an  auxiliary 
engine  is  installed  on  a  marine  vessel  if 
its  fuel,  cooling,  or  exhaust  system  are 
an  integral  part  of  the  vessel  or  require 
special  mounting  hardware.  All  other 
auxiliary  engines  are  considered  to  be 
portable  and  therefore  land-based. 

It  has  become  clearer  that  the 
differences  between  marine  auxiliary 
engines  and  their  land-based 
counterparts  may  be  so  small  as  to 
suggest  that  these  engines  should  not  be 
treated  differently  at  all.  An  alternative 
approach  is  to  consider  all  auxiliary 
engines  to  be  the  same  and  subject  them 
to  the  land-based  nonroad  diesel 
emission  requirements  and 
implementation  dates  (40  CFR  Part  89). 
These  two  groups  of  engines  are  often 
technologically  similar,  if  not  identical, 
and  are  dressed  for  their  applications  in 
the  same  way.  The  main  advantage  of 
this  alternative  approach  is  that  engine 
manufacturers  would  not  have  to  certify 
these  engines  twice,  once  for  land-based 
applications  and  once  for  marine 
applications.  A  consequence  of  treating 
these  auxiliary  engines  as  land-based 


^}  See  63  FR  56967,  October  23,  1998. 


nonroad  diesel  engines  is  that  there 
would  be  some  adjustments  in  emission 
limits,  implementation  date,  and  other 
provisions.  EPA  seeks  comment  on 
whether  the  land-based  and  marine 
distinctions  are  necessary  for  auxiliary 
engines  and  on  whether  EPA  should 
adopt  the  alternative  approach 
described  above. 

C.  Exemptions 

1.  Recreational  Engines 

Marine  diesel  engines  used  in 
recreational  and  commercial 
applications  are  different  in  several 
respects.  Commercial  vessels  are 
designed  primarily  to  efficiently  move 
cargo,  either  in  their  own  hold  or  by 
pushing  or  pulling  other  vessels. 
Consequently,  they  are  typically 
displacement  vessels,  which  means  the 
vessel  is  pushed  through  the  water. 
Optimal  operations  are  more  a  function 
of  hull  characteristics,  which  are 
designed  to  reduce  drag,  than  engine 
size,  and  these  vessels  can  be  powered 
by  engines  with  power  ratings 
analogous  to  land-based  applications. 
Commercial  vessels  are  also  often 
heavily  used,  and  their  engines  are 
designed  to  operate  for  as  many  as  2,000 
to  5,000  hours  a  year  at  the  higher 
engine  loads  needed  to  push  the  vessel 
and  its  cargo  through  the  water.  In 
addition,  these  vessels  are  often 
designed  for  specific  purposes,  and 
many  characteristics,  including  the 
choice  of  engine,  are  set  by  the 
purchaser. 

Recreational  vessels,  in  contrast,  are 
designed  primarily  for  speed.  To  reach 
high  speeds,  it  is  necessary  to  reduce 
the  surface  contact  between  the  vessel 
and  the  water,  and  consequently  these 
vessels  typically  operate  in  a  planing 
mode.  Planing,  in  turn,  imposes  two 
requirements  on  vessel  design.  First,  the 
vessel  needs  to  have  a  very  high  power, 
but  lightweight  engine  to  achieve  the 
speeds  necessary  to  push  the  vessel  onto 
the  surface  of  the  water.  Consequently, 
recreational  engine  manufacturers  have 
focused  on  achieving  higher  power 
output  with  lighter  engines  (this  is  also 
referred  to  as  high  power  density).  The 
tradeoff  is  less  durability,  and 
recreational  engines  are  warranted  for 
fewer  hours  of  operation  than 
commercial  marine  engines.  The  shorter 
warranty  period  is  not  a  great  concern, 
however,  since  recreational  vessels,  and 
therefore  their  engines,  are  typically 
used  for  fewer  hours  per  year  than 
commercial  engines,  and  spend  much 
less  time  operating  at  higher  engine 
loads. 

Second,  the  vessel  needs  to  be  as  light 
as  possible,  with  vertical  and  horizontal 


centers  of  gravity  precisely  located  to 
allow  the  hull  of  the  vessel  to  be  lifted 
onto  the  surface  of  the  water. 
Consequently,  recreational  vessel 
manufacturers  have  focused  on 
designing  very  lightweight  hulls.  They 
are  typically  made  out  of  fiberglass, 
using  precisely  designed  molds.  The 
tradeoff  is  a  reduced  ability  to 
accommodate  any  changes  to  the 
staniard  design.  In  other  words, 
purchasers  are  not  given  much  choice  as 
to  the  design  of  the  vessel  and,  more 
particularly,  the  engine  that  will  be  used 
to  power  it.  Recreational  vessels  are 
typitJally  designed  around  a  specific 
engine  or  group  of  engines,  and  engines 
that  are  heavier  or  that  are  physically 
larger  cannot  be  used  without 
jeopardizing  the  vessel's  planing 
abilities. 

EPA  has  learned  that  many 
recreational  engines  already  use  the 
types  of  technologies  that  will  be 
necessary  to  reach  the  proposed 
standards.  These  technologies  are 
typically  used  to  increase  the  power 
density  of  recreational  engines.  EPA  is 
concerned  that  redirecting  the  impact  of 
these  technologies  toward  emission 
reduction  may  reduce  engine  power 
density.  This,  in  turn,  means  that 
recreational  vessel  builders  may  have  to 
resort  to  larger,  heavier  engines  to 
achieve  the  same  engine  power.  They 
may  also  have  to  redesign  their  hulls, 
and  fiberglass  molds,  to  accommodate 
larger,  heavier  engines.  This  can  be  a 
costly  requirement,  since  most  vessel 
manufacturers  destroy  their  master  hulls 
once  the  fiberglass  molds  are  produced. 

To  allow  more  time  to  evaluate  the 
potential  impact  of  the  proposed 
emission  limits  on  the  recreational 
vessel  industry,  EPA  is  not  proposing  to 
include  recreational  propulsion  marine 
diesel  engines  in  the  proposed  emission 
con  10)1  program.  Instead,  EPA  intends 
to  consider  requirements  for  those 
engines  in  a  separate  rulemaking.  The 
Notice  of  Proposed  Rulemaking  for  that 
recreational  marine  diesel  rule  is 
expected  to  be  signed  by  November  23, 
1999,  and  the  Final  Rule  is  expected  to 
be  signed  in  October,  2000. 

EPA  considered  various  methods  to 
distinguish  commercial  and  recreational 
marine  diesel  engines  for  the  purpose  of 
this  exemption,  including  relying  on 
physical  differences  between 
recreational  and  commercial  engines  or 
their  warranty  periods.  These  methods 
were  found  to  be  unsatisfactory.  Relying 
on  physical  differences  between 
recreational  and  commercial  engines 
would  be  difficult,  especially  since 
these  engines  are  likely  to  become  more 
similar  as  Tier  2  technologies  are 
applied  to  commercial  engines.  Relying 
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on  warranty  periods  would  be  difficult 
because  not  all  engine  manufacturers 
have  the  same  product  ratings  with  the 
same  warranty  periods.  Imposing  such 
requirements  would  unnecessarily 
impose  a  degree  of  uniformity  across  the 
industry  that  may  hinder  engine  design 
or  marketing  strategies. 

Consequently,  EPA  is  proposing  to 
take  a  more  flexible  approach  and  is 
proposing  to  define  a  recreational 
marine  engine  as  a  marine  propulsion 
engine  intended  by  the  engine 
manufacturer  to  be  installed  on  a 
recreational  vessel.  In  other  words,  a 
recreational  engine  would  be  defined  by 
the  engine  manufacturer.  EPA  is  also 
proposing  that  installation  of  a  new 
recreational  engine  on  a  new 
nonrecreational  vessel  would  be 
prohibited,  and  that  all  recreational 
engines  be  clearly  labeled  with  language 
that  specifies  the  engine  is  intended  for 
use  only  on  recreational  vessels. 
Specifically,  EPA  is  proposing  the 
following  label  language: 

THIS  RECREATIONAL  ENGINE  DOES 
NOT  COMPLY  WITH  FEDERAL  MARINE 
ENGINE  EMISSION  REQUIREMENTS  FOR 
NONRECREATIONAL  VESSELS. 
INSTALLATION  OF  THIS  ENGINE  IN  ANY 
NONRECREATIONAL  VESSEL  IS  A 
VIOLATION  OF  FEDERAL  LAW  SUBJECT 
TO  aVlL  PENALTY. 

Thus,  EPA  intends  that  recreational 
engines  can  be  used  only  in  recreational 
vessels.  It  should  be  noted  that  the 
converse  of  diis  provision  is  not  true, 
and  that  EPA  does  not  intend  to  prohibit 
the  use  of  a  certified  engine  on  a 
recreational  vessel.  In  fact,  EPA 
encourages  recreational  vessel 
manufacturers  to  use  certified  engines 
due  to  the  beneficial  impact  it  would 
have  on  the  environment.  It  should  also 
be  noted  that  this  prohibition  does  not 
prevent  someone  from  installing  an  old 
marine  engine  in  an  old  vessel. 

EPA  seeks  comment  on  using  a 
labeling  requirement  to  distinguish 
recreational  engines  from  commercial 
engines  for  the  purpose  of  the 
exemption,  and  on  whether  this 
approach  will  be  sufficient  for 
preventing  the  installation  of 
noncertified  recreational  engines  on 
commercial  vessels.  EPA  also  seeks 
comment  on  whether  a  power  or 
displacement  cutoff  should  be  also 
specified,  above  which  engines  could  no 
longer  be  designated  as  recreational.  For 
example,  a  power  cutoff  of  560  kW  may 
be  appropriate  because  larger  engines 
are  installed  on  custom-built 
recreational  vessels  that  are  not  subject 
to  the  same  design  constraints  as 
smaller  serially-built  fiberglass  vessels. 

For  the  purpose  of  the  exemption, 
EPA  is  proposing  to  adopt  the  definition 


of  recreational  vessel  as  that  term  is 
defined  in  46  U.S.C.  2101.  According  to 
that  definition,  a  recreational  vessel  is  a 
vessel  (A)  being  manufactured  or 
operated  primarily  for  pleasure;  or  (B) 
leased,  rented  or  chartered  to  another 
for  the  latter's  pleasure.  EPA  further 
proposes  that,  for  the  purposes  of  part 
(B)  of  this  definition,  the  vessel  cannot 
be  leased,  rented,  or  chartered  for  more 
than  six  passengers.  EPA  is  proposing 
that  vessels  for  hire  that  can  carry  more 
than  six  passengers,  whether  or  not  they 
ever  actually  do,  be  deemed 
nonrecreational  vessels.  This  is 
consistent  with  the  definition  of 
recreational  vessel  for  certain  Coast 
Guard  safety  requirements  (See  33  CFR 
183.3,  33  CFR  175.3).  At  the  same  time, 
EPA  is  concerned  that  including  vessels 
used  for  hire  in  the  definition  of 
recreational  vessel  may  be 
inappropriate,  since  vessels  used  for 
hire  may  be  used  far  more  extensively 
than  recreational  vessels  owned  by 
individuals  solely  for  their  own 
pleasure.  Therefore,  EPA  seeks 
comment  on  whether  the  definition  of 
recreational  engine  should  be  extended 
to  vessels  for  hire. 

In  addition,  to  avoid  any  ambiguities 
inherent  in  the  term  "pleasure,"  vessels 
used  solely  for  competition  or  used  at 
any  time  in  any  other  way  to  generate 
income  or  revenue  in  any  way  not 
associated  with  the  hiring  out  of  the 
vessel  to  other  people  for  their  pleasure 
will  not  be  considered  recreational.  In 
other  words,  if  a  boat  is  used  for  both 
recreational  and  commercial  purposes, 
it  will  be  considered  a  commercial 
vessel.  Thus,  for  example,  a  vessel  that 
is  used  for  several  weeks  a  year  for 
lobster  fishing  and  at  other  times  of  the 
year  used  for  recreational  purposes  will 
not  be  considered  to  be  a  recreational 
vessel  for  the  purpose  of  the  proposed 
program. 

2.  Modified  New  Land-Based  Engines 

A  small  segment  of  the  marine  diesel 
engine  market  consists  of  companies 
that  take  a  new,  land-based  engine  and 
modify  it  for  installation  on  a  marine 
vessel.  However,  unlike  post- 
manufacture  marinizers  (described  in 
Section  V.L.I. ,  below),  some  of  the 
companies  that  modify  an  engine  for 
installation  on  a  marine  vessel  do  not 
change  it  in  ways  that  may  affect 
emissions.  Instead,  the  modifications 
may  consist  of  adding  mounting 
hardware  and  a  generator  or  propeller 
gears.  It  can  also  involve  installing  a 
new  marine  cooling  system  that  meets 
original  manufacturer  specifications  and 
duplicates  the  cooling  characteristics  of 
the  land-based  engine,  but  with  a 
different  cooling  medium  (i.e.,  water).  In 


many  ways,  these  manufacturers  are 
similar  to  nonroad  equipment 
manufacturers  that  purchase  certified 
nonroad  engines  to  make  auxiliary 
engines.  This  simplified  approach  of 
producing  an  engine  can  more 
accurately  be  described  as  dressing  an 
engine  for  a  particular  application. 
Because  the  modified  land-based 
engines  are  subsequently  used  on  a 
marine  vessel,  however,  these  modified 
engines  would  be  considered  marine 
diesel  engines,  which  would  then  fall 
under  the  requirements  proposed  in  this 
document. 

To  clarify  the  responsibilities  of 
engine  dressers  under  this  rule,  EPA  is 
proposing  to  exempt  them  from  the 
requirement  to  certify  engines  to  the 
proposed  standards,  provided  the 
following  conditions  are  met. 

(i)  The  engine  being  dressed,  (the 
"base"  engine)  must  be  a  highway,  land- 
based  nonroad,  or  locomotive  engine, 
certified  pursuant  to  40  CFR  86,  40  CFR 
89,  or  40  CFR  92.  respectively,  or  a 
marine  diesel  engine  certified  pursuant 
to  this  part. 

(ii)  Tne  base  engine's  emissions,  for 
all  pollutants,  must  be  at  least  as  good 
as  the  otherwise  applicable  marine 
diesel  emission  limits.  In  other  words, 
starting  in  2004,  a  dressed  nonroad  Tier 
1  engine  will  not  qualify  for  this 
exemption,  since  the  more  stringent 
standards  for  marine  diesel  engines  go 
into  effect  at  that  time. 

(iii)  The  dressing  process  must  not 
involve  any  modifications  that  can 
change  engine  emissions. 

(iv)  All  components  added  to  the 
engine,  including  cooling  systems,  must 
follow  base  engine  manufacturer 
specifications. 

(v)  The  original  emissions-related 
label  must  remain  clearly  visible  on  the 
engine. 

(vi)  The  engine  dresser  must  notify 
purchasers  that  the  marine  engine  is  a 
dressed  highway,  nonroad,  or 
locomotive  engine  and  is  exempt  from 
the  requirements  of  40  CFR  94. 

(vii)  The  engine  dresser  must  report 
annually  to  EPA  the  models  that  are 
exempt  pursuant  to  this  provision  and 
such  other  information  as  EPA  deems 
necessary  to  ensure  appropriate  use  of 
the  exemption. 

EPA  is  proposing  to  consider  any 
engine  dresser  that  does  not  meet  these 
conditions  to  be  an  engine 
maiiufacturer,  and  the  engine  to  be  a 
new  marine  diesel  engine,  and  require 
their  engines  to  be  certified  to  comply 
with  the  provisions  of  this  proposed 
rule. 

It  should  be  noted  that  an  engine 
dresser  that  violates  the  above  criteria 
could  be  liable  under  anti-tampering 


provisions  a 
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provisions  for  any  change  made  to  the 
land-based  engine  that  affects 
emissions.  The  dresser  could  also  be 
subject  to  a  compliance  action,  for 
selling  new  marine  engines  that  are  not 
certified  to  the  required  emission 
standards.  In  addition,  the  base  engine 
manufacturer  could  be  subject  to  a 
compliance  action  if  the  engine  is  found 
to  be  out  of  compliance. 

EPA  seeks  comments  on  three  aspects 
of  this  proposed  exemption.  First,  EPA 
seeks  comment  on  whether  highway 
engines  should  be  included  in  the  set  of 
base  engines  that  can  be  modified  by  an 
engine  dresser  for  marine  application 
without  needing  further  certification. 
EPA  made  a  previous  decision  not  to 
allow  certified  highway  engines  to  be 
used  in  nonroad  applications  without 
recertifying.  This  decision  was  in 
response  to  claims  that  highway  engines 
may  not  be  able  to  meet  applicable 
emission  requirements  on  the  steady- 
state  test  cycles  applicable  to  nonroad 
engines.  EPA  is  nevertheless  proposing 
to  allow  engine  dressers  to  modify 
certified  highway  engines  without 
recertifying  them  as  marine  engines, 
because  EPA  believes  that  engine 
dressers  would  be  unfairly  penalized  by 
the  constraint  that  was  originally 
intended  for  manufacturers  selling  two 
versions  of  their  own  engines.  EPA 
requests  comment  on  whether  it  is 
appropriate  to  include  highway  base 
engines  in  this  exemption. 

Second,  EPA  seeks  comment  on  how 
to  ensure  that  exempted  dressed  engines 
comply  with  the  not-to-exceed 
requirements  described  in  Section  V.F. 
of  this  proposal.  The  base  engines 
certified  under  40  CFR  86,  40  CFR  89, 
or  40  CFR  92  are  not  subject  to  these 
provisions  at  the  present  time.  Engines 
that  are  not  subject  to  the  off-cycle 
emission  program  may  not  have  test 
data  demonstrating  compliance  with 
this  requirement. 

Finally,  EPA  seeks  comment  on 
whether  land-based  engines  that  are 
credit  users  (those  which  have  an  FEL 
higher  than  the  standard)  should  be 
allowed  to  benefit  from  the  exemption. 
According  to  the  above  proposed 
criteria,  the  base  engine's  emissions 
must  be  at  least  as  good  as  the  otherwise 
applicable  marine  diesel  emission 
limits.  However,  it  may  be  the  case  that 
the  base  engine  is  a  credit  user,  and  that 
in  fact  its  emissions  are  not  as  good  as 
the  otherwise  applicable  marine  diesel 
emission  limits,  even  though  it  is 
certified  to  the  same  or  more  stringent 
emission  limits.  This  is  of  concern 
because  engine  dressers  often  prepare 
engines  for  marine  vessels  that  are  used 
in  a  particular  area  of  the  country.  This 
means  that  high-emitting  dressed 


engines  may  be  concentrated  in  just  a 
few  port  areas.  In  addition,  it  is  unlikely 
that  enough  credit  generators  will  be 
dressed  for  marine  purposes  that  will 
offset  the  higher  emitting  credit  users. 
The  obvious  solution  to  this  problem  is 
to  specify  that  land-based  nonroad  or 
locomotive  engines  whose  certification 
relied  on  the  use  of  credits  cannot 
benefit  from  this  exemption.  However,  it 
is  not  clear  that  engine  dressers  will  be 
able  to  identify  these  engines,  or  to 
modify  their  production  practices  if 
they  happen  to  rely  heavily  on  them  for 
their  owti  production.  EPA  seeks 
comment  on  this,  as  well  as  on  any 
other  solutions  that  will  ensure  that 
engines  dressed  for  marine  applications 
do  not  exceed  the  marine  diesel 
emission  limits. 

3.  Other  Exemptions 

EPA  is  proposing  to  extend  other 
basic  nonroad  exemptions  to  marine 
diesel  engines.  These  include  the  testing 
exemption,  the  manufacturer-owned 
exemption,  the  precertification 
exemption,  the  display  exemption,  the 
national  security  exemption,  and  the 
export  exemption  described  in  40  CFR 
89  Subpart  J.  In  addition,  EPA  seeks 
comment  on  an  additional  exemption 
for  racing  and  on  the  scope  of  the 
national  security  exemption.  It  should 
be  remembered  that  these  exemptions 
are  not  necessarily  automatic,  and  that 
the  engine  or  vessel  manufacturer,  or 
ultimate  engine  owner,  may  need  to 
apply  for  them.  As  part  of  its  approval, 
EPA  may  require  exempted  engines  to 
be  labeled. 

With  regard  to  the  national  security 
exemption,  EPA  is  proposing  to  apply 
the  approach  used  in  the  Agency's 
existing  land-based  nonroad  and 
gasoline  marine  programs  (40  CFR 
89.908  and  40  CFR  91.1008).  According 
to  this  exemption,  only  marine  engines 
used  in  vessels  that  exhibit  substantial 
features  ordinarily  associated  with 
military  combat,  such  as  armor  and/or 
permanently  affixed  weaponry,  and 
which  will  be  owned  and/or  used  by  an 
agency  of  the  federal  government  with 
responsibility  for  national  defense,  will 
be  considered  exempt  from  the 
proposed  emission  control  program.  No 
request  for  an  exemption  would  be 
necessary  for  these  engines.  Thus, 
according  to  this  approach,  engines 
used  on  vessels  such  as  aircraft  carriers, 
destroyers,  and  submarines  would 
automatically  be  exempt  from  the 
proposed  program.  EPA  believes 
extending  the  nonroad  national  security 
exemption  to  diesel  marine  engines  is 
appropriate  because  the  vessels  on 
which  these  engines  are  used  are 
designed  for  specific  national  security 


missions,  and  the  exemption  will  ensure 
that  emission  controls  do  not 
conjpromise  the  ability  of  these  vessels 
to  achieve  their  military  missions. 
However,  it  is  EPA's  understanding  that 
the»Department  of  Defense,  and  the 
Navy  in  particular,  adopt  emission 
control  technology  to  the  extent  it  is 
practical  and  feasible. 

It  is  EPA's  understanding  that  other 
public  vessels,  such  as  some  vessels 
operated  by  the  Coast  Guard  or 
Maritime  Administration  or  vessels 
used  for  general  cargo  purposes  by  the 
Navy  or  other  armed  service  branches, 
may  not  have  features  ordinarily 
associated  with  military  combat.  Such 
vessels  would  not  quaUfy  for  the 
automatic  exemption  under  the 
proposed  national  security  exemption. 
EPA  seeks  comment  on  the  nature  and 
uses  of  vessels  in  such  fleets  and  on  the 
appropriate  delineation  of  the  national 
security  exemption.  EPA  does  not 
believe  that  application  of  the  emission 
control  technology  that  will  be  used  to 
achieve  the  diesel  marine  Tier  2 
emission  limits  will  hinder  the  design 
and  use  of  these  vessels.  Nevertheless, 
there  may  be  situations  in  which  an 
exemption  from  the  emission  controls 
may  be  necessary.  To  address  this 
possibility,  manufacturers  can  request  a 
special  national  security  exemption.  A 
manufacturer  requesting  such  an 
exemption  would  be  required  to  explain 
why  the  exemption  is  required,  and  the 
request  would  need  to  be  endorsed  by 
an  agency  of  the  federal  government 
charged  with  responsibilities  for 
national  defense.  EPA  requests 
comment  on  applying  the  land-based 
nonroad  and  gasoline  marine  military 
exemption  approach  to  diesel  marine 
engines  or  whether  these  engines  are 
sufficiently  different  in  application  from 
land-based  military  equipment  as  to 
require  a  different  approach.  If  another 
approach  is  more  appropriate.  EPA 
requests  comment  on  what  that 
approach  should  be. 

With  regard  to  racing  engines.  EPA  is 
proposing  to  allow  an  exemption  for 
marine  diesel  engines  that  are  installed 
on  vessels  used  solely  in  competition. 
To  limit  the  application  of  this 
requirement  to  professional  racing,  EPA 
is  also  proposing  that  the  racing 
exejnption  may  not  be  given  to  any 
vessel  that  is  used  for  recreational 
purposes.  In  other  words,  high-powered 
recreational  vessels  that  are  not  used 
solely  in  competition  will  not  be  eligible 
for4he  racing  exemption.  The  proposed 
approach  is  different  from  the  approach 
used  by  EPA  for  SI  marine  engines  (40 
CFR  Part  91)  and  land-based  nonroad 
diesel  engines  (40  CFR  Part  89).  In  those 
regulations.  EPA  defined  "used  solely 
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for  competition"  based  on  physical 
features  of  the  vessel.  However,  EPA 
does  not  believe  that  marine  diesel 
vessels  used  solely  for  competition  will 
necessarily  have  physical  features  that 
are  not  found  on  other  high  performance 
marine  vessels.  Thus,  in  this 
rulemaking,  EPA  is  proposing  to 
interpret  "used  solely  for  competition" 
literally,  such  that  the  exemption  would 
apply  only  to  engines  that  are,  in  fact, 
used  solely  for  competition.  The  Agency 
requests  comment  regarding  whether  it 
should  also  use  this  literal  approach  for 
SI  marine  engines  or  land^ased 
nonroad  engines. 

IV.  Engine  Categories 

The  engines  that  are  the  subject  of  this 
action  are  very  diverse  in  terms  of 
physical  size,  emission  technology, 
control  hardware,  and  costs  associated 
with  reducing  emissions.  These 


differences  make  it  difficult  to  design 
one  set  of  emission  requirements  for  all 
marine  diesel  engines.  For  example, 
numerical  emission  limits  that  may  be 
reasonable  and  feasible  for  a  37  kW 
engine  used  on  an  5.5-meter  (18-foot) 
boat  may  not  be  reasonable  or  feasible 
for  a  1,500  kW  engine  installed  on  a  tug 
or  a  20,000  kW  engine  installed  on  an 
ocean-going  container  ship.  Similarly, 
numerical  emission  limits  appropriate 
for  very  large  engines  may  be  not  be 
appropriately  stringent  for  smaller 
engines,  requiring  little  or  no  emission 
reduction. 

Consequently,  it  is  necessary  to  divide 
marine  diesel  engines  into  categories  for 
the  purposes  of  applying  emission 
limits  and  duty  cycles.  In  developing 
these  categories,  EPA  had  two  criteria. 
First,  the  categories  should  allow  EPA  to 
take  advantage  of  existing  control 


programs  that  apply  to  the  base  engines 
from  which  marine  engines  are  derived. 
Second,  the  categories  should  minimize 
category  straddlers.  In  choosing  how  to 
distinguish  between  groups  of  marine 
diesel  engines,  EPA  considered  using 
rated  power,  rated  speed,  total 
displacement,  and  several  other  factors. 
However,  after  reviewing  the  engine 
parameters  of  the  range  of  diesel  engine 
models  currently  being  produced,  EPA 
concluded  that  per-cylinder 
displacement  was  the  best  way  to 
distinguish  engine  groupings.  Per- 
cylinder  displacement  is  an  engine 
characteristic  that  is  not  easily  changed 
and  is  constant  for  a  given  engine  model 
or  series  of  engine  models.  More 
specifically,  EPA  is  considering  the 
following  categorization  scheme,  which 
is  summarized  in  Table  4.  EPA  requests 
comment  on  this  categorization  scheme. 


Table  4.— Engine  Category  Definitions 


Category 


Displacement  per  cylinder 


Disp.  <  5  liters  (and  power  >  37  kW) 

5  <  disp.  <  20  liters 

Disp.  >  20  liters 


Basic  engine  type 


Land-t>ased  Nonroad  Diesel. 

Locomotive. 

Unique,  "Cathedral." 


2.5<displ.<5.0 


EPA  proposes  to  define  Category  1 
engines  as  those  marine  diesel  engines 
that  are  rated  above  37  kW,  but  have  a 
per-cylinder  displacement  of  less  than  5 
liters.  This  definition  is  intended  to 
break  out  the  class  of  marine  engines 
that  are  serially  produced  and  generally 
derived  fi^om  land-based  nonroad 
configurations  or  use  the  same  emission 
control  technologies.  These  engines  are 
typically  used  as  propulsion  engines  on 
recreational  vessels  as  well  as  small 
commercial  vessels  (fishing  vessels, 
tugboats,  towboats,  dredgers,  etc.)  They 
are  also  used  as  auxiliary  engines  on 
vessels  of  all  sizes  and  applications. 

EPA  proposes  to  define  Category  2 
engines  as  those  marine  diesel  engines 
with  per-cylinder  displacement  at  or 
above  5  liters  and  up  to  20  liters.  This 
category  is  intended  to  include  engines 
that  are  of  similar  size  and 


configurations  as  locomotive  engines 
and  use  the  same  or  similar  emission 
control  technologies.  These  engines  are 
widely  used  as  propulsion  engines  in 
harbor  and  coastal  vessels,  and  can  be 
used  as  auxiliary  engines  on  ocean- 
going vessels  and  larger  tugs. 

EPA  proposes  to  define  Category  3 
engines  as  those  marine  diesel  engines 
with  a  displacement  at  or  above  20  liters 
per  cylinder.  These  are  very  large  high- 
power  engines  that  are  used  almost 
exclusively  for  propulsion  on  vessels 
engaged  in  Great  Lakes  or  trans-oceanic 
trade. 

EPA  is  further  proposing  to  divide 
Category  1  engines  into  several 
subgroups.  These  subgroups  are  similar 
to  the  land-based  nonroad  diesel  engine 
subgroups,  with  one  significant  change: 
EPA  is  proposing  to  base  the  marine 
subgroups  on  engine  displacement 
rather  than  engine  power.  EPA  believes 

Table  5.— Category  l  Engine  Groups 


this  is  a  more  appropriate  scheme  for 
two  reasons.  First,  manufacturers 
sometimes  offer  different  engine  models 
that  are  the  same  except  for  the  number 
of  cylinders.  These  engines  may  fall  into 
different  power  groupings  by  virtue  of 
the  added  power  from  adding  cylinders. 
Second,  marine  engines  are  often 
available  in  a  wider  range  of  power  than 
their  land-based  coimterparts.  While  it 
may  be  possible  to  define  wider  power 
bands  for  marine  diesel  engine 
subgroups,  it  may  not  be  possible  to  do 
so  without  creating  phase-in 
disadvantages  for  particular  companies, 
especially  in  comparison  to  their  land- 
based  phase-in  schedule.  A 
displacement  scheme  should  minimize 
these  inequities.  Consequently,  EPA  is 
proposing  a  displacement  approach  to 
defining  engine  groups,  as  described  in 
Table  5. 


Displacement  (liters/cylinder) 


Displ.<0.9 

0.9<displ.<1.2 
12<displ.<1.5 
1.5<displ.<2  .. 
2.0<displ.<2.5 


Approximate  corresponding 

power  band  from  land-based 

nonroad  rulemaking 


kW 


37<kW<75 

75<kW<130 

130<kW<225 

225<kW<450 

450<kW<560 


hp 


50<hp<100 

100<hp<175 

175<hp<300 

300<hp<600 

600<hp<750 
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Table  5.— Category  1  Engine  Groups — Continued 


Displacement  (liters/cylinder) 


Approximate  corresponding 

power  barxj  from  land-bas^ 

nonroad  rulemaking 


kW 


hp 


2.5<displ.<5.0 


kW<560 


hp<750 


In  selecting  the  displacement  values 
Corresponding  with  the  nonroad  power 
ranges,  EPA  examined  the  engine 
displacement  and  power  characteristics 
of  a  wide  range  of  existing  engines.  The 
listed  displacement  values  were 
selected  to  provide  the  greatest  degree  of 
consistency  with  the  established  land- 
based  nonroad  engine  power  groups. 
The  wide  range  in  power  ratings  for 
engines  with  a  given  per-cylinder 
displacement,  however,  led  to  a  high 
degree  of  overlap  in  the  attempted 
correlation  between  displacement  and 
power  rating.  As  a  result,  some  nonroad 
engine  models  that  were  spread  across 
different  power  groupings  are  brought 
together  under  a  single  displacement 
grouping.  This  has  the  potential  to  move 
an  engine  model  into  a  group  with 
somewhat  more  or  less  stringent 
requirements,  but  in  almost  all  cases 
there  was  sufficient  overlap  to  avoid 
moving  a  family  of  engines  into  an 
entirely  new  grouping.  The  observed 
overlap  highlights  the  benefit  of  relying 
on  displacement  for  a  simplified 
approach.  This  should  give 
manufacturers  opportunity  to  more 
sensibly  plan  an  R&D  effort  to  a  family 
of  engines  that  must  meet  a  single  set  of 
requirements  with  a  common 
implementation  date. 

The  most  important  aspect  of  defining 
sub-groups  relates  to  which  engines  are 
treated  like  nonroad  diesel  engines  rated 
above  560  kW.  Emission  limits  and 
implementation  dates  for  smaller 
marine  engines  are  relatively  uniform; 
however,  the  biggest  group  of  Category 
1  engines  are  subject  to  less  stringent 
emission  limits  (for  Tier  3)  and  have 
more  lead  time,  which  makes  it 
especially  important  to  properly 
separate  engines.  Investigation  of  engine 
models  led  to  three  key  observations. 
First,  of  the  engines  lines  with  per- 
cylinder  displacement  between  2.5  and 
5.0  liter,  all  had  configurations  with 
available  power  ratings  above  560  kW; 
several  of  these  were  much  greater  than 
560  kW.  Second,  except  for  one 
instance,  all  engines  with  displacements 
less  than  2.5  liter  had  configurations 
vrtth  available  power  ratings  below  560 
kW;  this  means  that  the  manufacturers 
of  these  engines  would  have  to  meet  the 
more  aggressive  requirements  for  some 


of  those  engines.  The  only  exception  is 
the  DDC  149  series  engines,  which  is 
being  replaced  with  a  new  engine 
model.  Third,  the  common  practice  of 
bolting  two  marine  engines  together 
would  often  place  the  combined  engine 
artificially  into  the  less  stringent  regime. 
For  example,  with  respect  to  emissions 
and  performance,  two  six-cylinder  300 
kW  engines  bolted  together  would 
operate  the  same  as  each  individual 
engine.  Yet,  by  doubling  the  power  at 
the  crankshaft,  the  engine  would  be 
subject  to  less  challenging  requirements. 

The  net  effect  of  changing  to  a 
displacement-based  grouping  is  hard  to 
quantify.  Somewhat  greater  emission 
reductions  would  likely  result  for  the 
reasons  described  above,  though  it  is 
difficult  to  identify  the  relative  sales 
volumes  of  engines  that  would  fall 
above  and  below  the  threshold  under 
both  scenarios.  The  effect  on  costs  is 
expected  to  be  small.  As  described 
above,  no  engines  would  be  subject  to 
the  more  stringent  standards  that  would 
not  have  a  subset  of  the  engine  line 
already  subject  to  those  same  standards 
under  a  power-based  grouping 
arrangement.  As  a  result,  there  should 
be  no  increase  in  R&D  expenses. 
Variable  costs  would  be  incurred  for  a 
greater  niunber  of  engines,  but  the  costs 
analysis  in  the  Draft  RIA  makes  clear 
that  variable  costs  play  a  relatively 
small  role  in  the  overall  cost  impact  of 
emission  requirements.  The  Draft  RIA 
lists  various  engine  models  with  their 
displacement  groups.  EPA  requests 
comment  on  this  approach  to  defining 
Category  1  engine  groups.  Also,  EPA 
requests  comment  on  whether  it  would 
be  appropriate  to  pursue  redefinition  of 
the  nonroad  diesel  emission  standards 
into  these  displacement-based 
groupings  as  part  of  a  separate,  future 
rulemaking. 

V.  Description  of  Proposed  Standards 
and  Related  Provisions 

In  developing  this  proposal,  EPA  has 
developed  a  comprehensive  program  to 
reduce  emissions  from  marine  diesel 
engines.  This  section  describes  the 
proposed  emission  limits  for  Category  1 
and  Category  2  engines.  It  also  sets  out 
provisions  that  will  ensure  that  engines 
comply  with  the  emission  limits  across 


all  engine  sp>eed  and  load  combinations, 
as  well  as  throughout  their  useful  life. 
Proposed  requirements  related  to  test 
procedures  and  fuel  specifications  are 
also  discussed,  as  well  as  several 
certification  and  compliance  provisions. 
Standards  and  related  provisions  for 
Category  3  engines  are  described  in 
Section  VI,  below. 

A.  Standards  and  Dates 

1.  Marine  Tier  2  Emission  Limits 

The  Agency's  general  goal  in 
designing  emission  control 
requirements  for  Category  1  and 
Category  2  marine  diesel  engines  is  to 
develop  a  long-term  program  that  will 
achieve  significant  emission  reductions. 
In  developing  such  a  program,  the 
Agency  is  guided  by  §  213(a)(3)  of  the 
CAA,  which  instructs  EPA  to  set 
standards  for  nonroad  engines  that 
"achieve  the  greatest  degree  of  emission 
reduction  achievable  through 
application  of  technology  the 
Administrator  deems  will  be  available 
for  the  engines  or  vehicles  to  which 
such  standards  apply,  giving 
appropriate  consideration  to  the  cost  of 
applying  such  technology  within  the 
period  of  time  available  to 
manufacturers  and  to  noise,  energy,  and 
safety  factors  associated  with  the 
application  of  such  technology."  The 
Act  also  instructs  EPA  to  first  consider 
standards  equivalent  in  stringency  to 
standards  for  comparable  motor  vehicles 
or  engines  (if  any)  regulated  under 
§  202,  taking  into  consideration 
tecijnological  feasibility,  costs,  and 
other  factors. 

The  relevant  engines  regulated  under 
§  202  are  on-highway  truck  engines, 
both  light-duty  and  heavy-duty.  The 
moat  recent  NOx  emission  hmits  set  by   - 
EPA  for  these  engines  range  from 
approximately  2.5  g/kW-hr  for  heavy- 
duty  trucks  to  less  than  2.0  g/kW-hr  for 
light-duty  trucks.  After  consideration, 
EPA  determined  that  it  is  not 
appropriate  to  extend  the  on-highway 
limits  to  diesel  marine  engines  for  three 
reasons.  First,  these  emission  limits 
reflect  a  history  of  emission  control  that 
is  not  shared  by  marine  diesel  engines, 
which  are  currently  uncontrolled,  and  it 
is  not  clear  that  marine  diesel  engines 
can  achieve  such  stringent  emission 
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limits.  In  comparison,  EPA  estimates  the 
baseline  emission  rates  of  marine  diesel 
engines  to  be  approximately  10.5  g/kW- 
hr  for  the  smaller  marine  diesel  engines. 
Second,  the  duty  cycle  demands  for 
majine  engines  are  considerably 
different  than  those  for  on-highway 
trucks,  which  must  be  reflected  in  any 
choice  of  emission  limits  for  marine 
engines.  Finally,  engines  used  in  marine 
applications  cover  a  much  broader 
power  range.  As  described  elsewhere  in 
this  preamble,  the  marine  engines 
covered  by  this  rule  vary  in  size  from  37 
kW  to  in  excess  of  90,000  kVV— much 
larger  than  any  on-highway  engines, 
which  vary  from  approximately  50  kVV 
to  500  kW.  It  may  not  be  possible  for  the 
larger  marine  diesel  engines  to  achieve 
the  limits  that  were  set  for  a  smaller 
universe  of  on-highway  engines. 
Instead  of  basing  the  proposed 
emission  limits  on  on-highway  engines, 
EPA  believes  it  is  more  appropriate  to 
consider  the  standards  for  land-based 
nonroad  diesel  engines  already 
promulgated  pursuant  to  §  213.  This 
approach  is  favorable  because  the  vast 
majority  of  marine  diesel  engines  are 
derived  from  or  use  the  sam.e 
technologies  as  land-based  engines.  As 
described  in  the  Draft  Regulatory  Impact 
Assessment,  manufacturers  of  marine 
diesel  engines  typically  start  with  a 
partially-  or  fully-completed  land-based 
nonroad  diesel  engine  or,  in  some  cases, 
a  highway  diesel  engine,  and  adapt  it  for 
use  in  the  marine  environment  (this 
process  is  typically  called 
"marinization"). 

EPA  initially  considered  extending 
the  land-based  nonroad  diesel  Tier  1 
emission  limits,  as  described  in  the 
NPRM  for  new  gasoline  spark-ignition 
and  diesel  compression-ignition 
engines.32  These  limits  are  contained  in 
Table  1,  above.  However,  after  further 
consideration,  EPA  has  concluded  that 
those  emission  limits  do  not  meet  the 
§  213  criteria.  Available  data  suggests 
that  marine  diesel  engines  already 
perform  at  or  near  the  NOx  emission 
Umits  (9.2  g/kW-hr).  This  is  not 
surprising,  given  that  the  Tier  1  levels 
required  the  application  of  very  simple 
-emission  control  technology,  primarily 
timing  retard  and  better  cooling.  In 
addition,  engine  manufacturers  have 
been  exploring  better  engine  cooling  for 
quite  some  time  in  an  effort  to  boost 
engine  power. 

Tier  2  nonroad  technologies  have 
been  applied  to  marine  diesel  engines 


"See.  59  FR  55929.  November  9.  1994. 


with  good  results.  As  described  in  the 
Draft  Regulatory  Impact  Analysis, 
engine  manufacturers  participating  in 
several  California  demonstration 
programs  experimented  with  applying 
Tier  2  technologies,  including  electronic 
controls,  better  turbocharging,  and  raw- 
water  aftercooling,  to  various 
commercially  used  engines.  These 
programs  have  shown  that  NOx 
emissions  can  be  reduced  by  40  to  60 
percent.  These  results  suggest  that 
application  of  the  land-based  nonroad 
Tier  1  emission  limits  will  not  achieve 
the  greatest  degree  of  emission 
reduction  achievable,  taking  into 
account  technological  feasibility,  costs 
and  other  factors,  as  required  by  the 
Clean  Air  Act.  Therefore,  EPA  is  not 
proposing  to  extend  the  land-based 
nonroad  Tier  1  emission  limits  to 
marine  diesel  engines. 

At  the  same  time,  EPA  is  concerned 
about  directly  applying  the  land-based 
nonroad  Tier  2  emission  limits  to 
marine  diesel  engines,  for  at  least  three 
reasons.  First,  the  results  obtained  in  the 
demonstration  projects  may  be  better 
than  could  be  expected  over  a  more 
general  application  of  these  Tier  2 
technologies.  Specifically,  the 
demonstration  projects  were  carefully 
controlled  programs,  and  the  engines 
were  specially  adapted  for  the 
participating  vessels.  These  engines  may 
have  seen  better  maintenance  or  fewer 
extremes  in  use  than  typical  marine 
diesel  engines. 

Second,  manufacturers  have  indicated 
that  there  may  be  some  hardware 
problems  that  would  have  to  be  worked 
out  before  land-based  nonroad  Tier  2 
technologies  can  be  applied  to  marine 
diesel  engines.  For  example,  achie.ving 
Tier  2  emission  limits  will  require  a 
higher  use  of  raw-water  aftercooling, 
which  may  present  some  problems  for 
commercial  marine  engines.  As 
currently  designed,  these  systems  can 
require  more  frequent  maintenance,  and 
may  pose  some  reliability  problems.  In 
addition,  it  is  not  clear  whether  split- 
housing  turbochargers  can  be  used 
extensively  with  raw-water  aftercooling, 
since  the  temperature  differences 
between  the  interior  and  exterior  of  the 
turbocharger  can  cause  material  failure. 

Finally,  and  perhaps  most 
importantly,  the  demonstration  projects 
gathered  emissions  data  primarily  for 
NOx.  It  is  not  clear  what  effect 
application  of  these  technologies  had  on 
PM  emissions.  This  is  an  important 
concern  because  of  the  NOx/PM  tradeoff 


(as  NOx  emissions  are  decreased,  PM 
emissions  tend  to  rise  due  to  the  change 
in  combustion  temperatures). 

To  address  these  concerns  while  still 
encouraging  the  use  of  land-based 
nonroad  technologies  on  marine  diesel 
engines,  EPA  is  proposing  a  two-step 
approach  for  Category  1  and  2  marine 
diesel  emission  limits.  Reflecting  the 
above-described  concerns,  this  approach 
assumes  less  than  optimal  transfer  of 
land-based  nonroad  technologies  to 
marine  engines  in  the  short  run.  In  the 
long  run,  however,  this  approach 
assumes  engine  manufacturers  will 
develop  ways  to  fully  optimize  the 
transfer  of  land-based  nonroad  Tier  2 
and  Tier  3  emission  control 
technologies  to  marine  diesel  engines. 
This  two  step  approach  will  also  give 
engine  manufacturers  more  time  to 
resolve  mechanical  barriers  that  prevent 
marine  engines  from  more  completely 
exploiting  the  water  cooling  potential  of 
the  environment  in  which  they  operate 
(water).  Specifically,  as  described  in  the 
technological  feasibility  section  below 
and  the  Draft  Regulatory  Impact 
Assessment,  greater  use  of  raw  water 
and  separate  system  aftercooling  will 
permit  marine  engines  to  greatly  reduce 
NOx  emissions.  Taken  as  a  whole,  the 
proposed  emission  limits  are  expected 
to  yield  the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technology  that  is 
expected  to  be  readily  available  during 
the  time  frame  covered  by  the  proposal 
taking  into  account  technological 
feasibility,  costs  and  other  factors,  as 
required  by  the  Clean  Air  Act. 

Table  6  contains  the  proposed 
emission  limits  for  marine  diesel 
Category  1  and  Category  2  engines.  In 
the  first  step,  which  EPA  is  calling  Tier 
2  due  to  the  similarity  to  land-based 
Tier  2  emission  limits,  EPA  proposes  a 
7.2  g/kW-hr  NOx+HC  limit,  to  apply  to 
both  categories  of  engines.  Again,  this 
limit  is  intended  to  result  in  short-term 
NOx  reductions  while  not  reqjiiring 
manufacturers  to  completely  resolve  the 
transfer  of  land-based  Tier  2 
technologies  to  marine  engines.  These 
marine  Tier  2  emission  limits  are 
proposed  to  apply  beginning  in  2004  for 
engines  up  to  5  liters  per  cylinder  and 
2006  for  engines  up  to  20  liters  per 
cylinder.  The  staggered  dates  reflect  the 
added  complexities  of  applying  these 
limits  to  larger  engines.  The  MARPOL 
Annex  VI  NOx  limits  are  also  provided 
in  this  table  for  comparison. 


Power  >  37  kW 
0.9  <  disp  <  1 .2 
1.2<disp<  1.£ 
1.6  <  disp  <2.C 
2.0  <  disp  <  2.5 
2.5  <  disp  <  5.C 
5.0  <  disp  <  20 


n  &  2000  rpm  . 
130  rpm<rK20C 
n  <130  rpm  .... 


It  is  expect( 
engines  can  a 
through  the  a 
controls  and  I 
supplemente< 
retard.  EPA  is 
controls  for  P 
to  the  land-bs 
locomotive  li 
depending  or 
EPA  does  not 
relax  these  Hi 
based  prograi 
tradeoff,  the  1 
should  ensun 
achieving  the 
engines  inher 
emissions,  an 
intended  to  s( 

EPA  is  proj 
designed  to  ei 
are  met  durin 
well  as  under 
Section  V.F. ' 
Requirements 


Power  >  37  kW 
0.9  <  disp  <  1 .2 
1.2  <disp<  1.£ 
1.5  <  disp  <2.C 
2.0  <  disp  <  2.5 
2.5  <  disp  <  5.C 
5.0  <  disp  <  20 


2.  Marine  Tie 

In  the  long 
greater  experi 
controls  and  1 
technologies  1 
make  more  st 
feasible.  For  t 
EPA  is  calling 
similarity  to  1 
limits,  EPA  p 
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Table  6.— Proposed  Tier  2  Marine  Diesel  Emission  Limits  and  Implementation  Dates 


Subcategory 


HC+NOx  g/kW-hr 


PM  g/kW-+ir 


COg/kW-hr 


Implementa- 
tion date 


Power  >  37  kW  0.5  <  disp  <  0.9 

0.9  <  disp  <  12  

1.2  <  disp  <  1.5  

1.5  <  disp  <  2.0  

2.0  <  disp  <  2.5  

2.5  <  disp  <  5.0  

5.0  <  disp  <  20.0  


7.2 
7.2 
7.2 
7.2 
7.2 
72 
72 


0.40 
0.30 
0.20 
0.20 
0.20 
0.20 
0.27 


5.0 
5.0 
3.5 
3.5 
3.5 
3.5 
2.0 


2004 
2004 
2004 
2004 
2004 
2006 
2006 


MARPOL  Annex  VI,  for  comparison  purposes  (NOx  only) 


n&2000rpm  

130  rpm<n<2000  rpm 
n<130  rpm  


9.8  

45«n(-o.2) 

17.0  


None 
None 
None 


None 
None 


1/1/2000 
1/1/2000 
1/1/2000 


It  is  expected  that  marine  diesel 
engines  can  achieve  this  emission  limit 
through  the  application  of  electronic 
controls  and  better  cooling,  perhaps 
supplemented  by  some  degree  of  timing 
retard.  EPA  is  also  proposing  emission 
controls  for  PM  and  CO,  that  are  equal 
to  the  land-based  nonroad  and 
locomotive  limits  for  these  pollutants, 
depending  on  the  size  of  the  engine. 
EPA  does  not  believe  it  is  necessary  to 
relax  these  limits  relative  to  the  land- 
based  programs.  Due  to  the  NOx/PM 
tradeoff,  the  higher  NOx  emission  limit 
should  ensure  the  feasibility  of 
achieving  the  PM  limits  as  well.  Diesel 
engines  inherently  have  low  CO 
emissions,  and  the  proposed  limits  are 
intended  to  serve  as  a  cap. 

EPA  is  proposing  new  requirements 
designed  to  ensure  that  the  standards 
are  met  during  real  world  operation  as 
well  as  under  laboratory  tests  (see 
Section  V.F.  "Not-to-Exceed 
Requirements").  According  to  these 


requirements,  marine  engines  may  not 
exceed  the  applicable  emission  limits  by 
more  than  25  percent  while  the  engine 
is  operated  in  any  load/speed 
combination  contained  in  a  speciBed 
not-to-exceed  (NTE)  zone.  EPA  believes 
that  the  technology  listed  above  that 
will  be  used  to  meet  the  proposed 
standards  will  be  sufficient  to  meet  the 
combined  emission  limits  and  NTE 
requirements.  While  the  NTE  transient 
operation  requirements  have  an  effect 
on  PM  emissions,  this  is  not  expected  to 
pose  any  design  difficulties.  Marine 
operations  typically  have  only  limited 
transience  and  the  NTE  requirements 
are  designed  so  that  a  short  transience 
can  be  averaged  into  a  minimum 
operating  period. 

EPA  believes  the  proposed  marine 
diesel  emission  limits  set  out  in  Table 
6  strike  the  appropriate  balance,  taking 
into  consideration  the  recently  finalized 
Tier  2  emission  limits  that  apply  to  the 
land-based  nonroad  engines  from  which 


many  if  not  most  diesel  marine  engines 
are  derived  and  the  special 
characteristics  of  marine  diesel  engines 
that  may  make  achievement  of  those 
limits  difficult.  EPA  requests  comments 
on  these  proposed  marine  diesel  Tier  2 
limits.  Specifically,  it  may  be  the  case 
that  the  barriers  to  applying  land-based 
technologies  to  marine  diesel  engines, 
including  recreational  engines,  are 
smaller  than  expected,  and  that  the 
land-based  nonroad  emission  control 
program  is,  in  fact,  technologically 
feasible.  In  that  case,  extension  of  the 
land-based  programs  would  be  the 
appropriate  approach  according  to  the 
criteria  set  out  in  the  Clean  Air  Act.  The 
land-based  Tier  2  emission  limits  are 
contained  in  Table  7.  EPA  also  seeks 
comment  on  whether  the  superior 
cooling  potential  of  marine  diesel 
engines  would  permit  even  lower 
emission  standards  for  NOx  and  PM  at 
an  acceptable  cost. 


Table  7.— Land-Based  Nonroad  Tier  2  Emission  Limits  and  Implementation  Dates 


Subcategory 


HC+NOx  g/kW-hr 


PM  g/kW-hr 


COg/kW-hr 


Implementa- 
tion date 


Power  >  37  kW  0.5  <  disp  <  0.9 

0.9  <  disp  <  1.2  

1.2  <  disp  <  1.5  

1.5  <  disp  <  2.0  

2.0  <  disp  <  2.5  

2.5  <  disp  <  5.0  

5.0  <  disp  <  20.0  


7.5  

6.6  

6.6  

6.4  

6.4  

6.4  

0.4,  7.4 


0.4 
0.3 
0.2 
0.2 
0.2 
0.2 
0.27 


5.0 
5.0 
3.5 
3.5 
3.5 
3.5 
2.0 


2004 
2003 
2003 
2001 
2002 
2006 
2005 


2.  Marine  Tier  3  Emission  Limits 

In  the  long  run,  it  is  anticipated  that 
greater  experience  with  emission 
controls  and  the  transfer  of  land-based 
technologies  to  marine  engines  will 
make  more  stringent  emission  limits 
feasible.  For  this  second  step,  which 
EPA  is  calling  Tier  3  due  to  the 
similarity  to  land-based  Tier  3  emission 
hmits,  EPA  proposes  a  3.0  g/kW-hr 


NOx+HC  limit,  to  apply  to  marine  diesel 
engines  up  to  2.5  1/cyl  beginning  in 
2008.  EPA  believes  this  emission  limit 
should  be  achievable  within  the  time 
available  through  more  aggressive 
engine  cooling  and  use  of  electronic 
engine  controls.  At  the  same  time,  and 
similar  to  the  Tier  2  Jimits,  there  are 
uncertainties  regarding  the 
transferability  of  land-based  Tier  3 
technologies  to  these  marine  diesel 


engines.  Because  more  complete 
inforjnation  on  the  technologies  that 
will  6e  used  to  achieve  these  limits  for 
land-based  engines  will  not  be  available 
for  several  years,  EPA  intends  to 
reconsider  these  marine  Tier  3  limits  as 
part  of  a  feasibility  review,  to  take  place 
in  2003.  At  that  time,  EPA  will  examine 
the  extent  to  which  the  proposed  Tier  3 
standards  are  technologically  feasible 
and  otherwise  appropriate  under  the 


68524 


Federal  Register /Vol.  63,  No.  238 /Friday,  December  11,  1998 /Proposed  Rules 


Clean  Air  Act.  The  marine  diesel  Tier  3 
NOx+HC  limits  are  set  out  in  Table  8. 

Table  8.— Proposed  Tier  3  Marine 
Diesel  HC+NOx  Emission  Limits 
and  Implementation  Dates* 


Subcategory 

HC+NOx 
g/kW-hr 

Imple- 
mentation 
date 

Power  >  37  kW  0.5  < 
disp<  0.9  

4.0 
4.0 
4.0 
4.0 
4.0 
5.0 
5.0 

2008 

0.9  <  disp  <  1.2 

1.2  <disp<  1.5 

1.5  <  disp  <  2.0 

2.0  <  disp  <  2.5  

2.5  <  disp  <  5.0 

5.0  <  disp  <  20.0 

2008 
2008 
2008 
2008 
2010 
2010 

•Note:  These  limits  are  subject  to  a  2003 
Feasibility  Review. 

EPA  also  seeks  comment  on  whether 
the  marine  diesel  Tier  3  limits  should 
follow  the  land-based  nonroad  limits, 
set  out  in  Table  9.  As  discussed  under 
the  Tier  2  limits,  above,  it  could  he  the 
case  that  transferring  land-based 
nonroad  Tier  3  technologies  will  be 
easier  than  anticipated.  This,  in 
combination  with  the  superior  cooling 
potential  of  marine  engines,  may  make 
achievement  of  the  land-based  Tier  3 
standards  feasible.  If  adopted,  these 
land-based  limits  would  be  subject  to 
review  in  the  2003  feasibility  study. 

Table  9.— Land-Based  Nonroad 
Tier  3  Emission  Limits  and  Imple- 
mentation Dates* 


Sutxategory 

HC+NOx 
grtcW-tir 

Imple- 
mentation 
date 

Power  >  37  kW  0.5  < 
disp  <  0.9  

4.7 
4.0 
4.0 
4.0 
4.0 

2008 

0.9  <  disp  <  12 

12  <  disp  <  1.5 

1.5  <  disp  <  2.0 

2.0  <  disp  <  2.5 

2007 
2006 
2006 
2006 

•Note:  These  limits  are  subject  to  a  2003 
Feasibility  Review. 

As  noted  in  Table  8.  EPA  is  also 
proposing  Tier  3  emission  limits  for 
Category  1  marine  diesel  engines  at  or 
above  2.5  1/cyl.  and  Category  2  marine 
diesel  engines.  Tier  3  emission  controls 
are  necessary  for  these  engines  because 
of  the  importance  of  their  emissions  to 
local  ozone  inventories.  Marine  diesel 
engines  at  or  above  2.5  1/cyl  are  an 
important  part  of  the  emission  inventory 
of  many  cities  with  commercial  ports. ^^ 


"Category  1  and  2  marine  diesel  engines  make 
up  approximately  6  percent  of  the  NOx  emission 
inventory  for  San  Diego.  5  percent  for  San  Francisco 
and  2  percent  for  Los  Angeles-South  Coast, 
Baltimore,  and  Chicago.  See  Commercial  Marine 
Vessel  Contributions  to  Emission  Inventories,  Final 


While  the  population  of  engines  in  these 
areas  may  be  smaller  than  land-based 
nonroad  equipment  or  locomotives,  it  is 
also  the  case  that  their  use  is  much  more 
concentrated,  being  limited  to  port 
areas.  In  addition,  many  cities  with 
commercial  ports  are  in  nonattainment 
areas,  and  the  second  phase  emission 
limits  will  be  an  important  tool  to  help 
them  reduce  local  ozone  levels. 

EPA  did  not  set  Tier  3  emission  limits 
for  land-based  nonroad  engines  at  or 
above  560  kW  or  for  locomotives,  due  to 
the  limited  cooling  potential  of  those 
engines.  These  engines  are  typically 
installed  in  relatively  restrictive  spaces, 
and  are  unable  to  take  full  advantage  of 
air-to-air  cooling  systems.  However, 
EPA  believes  that  marine  diesel  engines 
at  or  above  2.5  1/cyl  should  be  able  to 
meet  more  stringent  Tier  3  emission 
limits  because  they  can  take  advantage 
of  the  medium  in  which  they  operate, 
water,  to  achieve  better  engine  cooling 
and  additional  NOx  reductions.  At  the 
same  time,  the  ability  of  these  larger 
engines  to  take  full  advantage  of  raw 
water  aftercooling  or  separate  system 
aftercooling  is  complicated  by  the  same 
constraints  that  must  be  overcome  for 
the  smaller  engines.  To  accommodate 
concerns  about  overcoming  this 
constraint,  as  well  as  uncertainty  over 
the  transferability  of  more  efficient 
cooling  technology  from  the  smaller  to 
the  larger  marine  diesel  engines,  EPA 
intends  to  review  the  Tier  3  emission 
limits  for  engines  at  or  above  2.5  liters 
per  cylinder  as  part  of  the  2003 
Feasibility  Review.  EPA  seeks  comment 
on  the  proposed  Tier  3  limits  for  these 
engines,  concerning  both  their 
stringency  and  implementation  dates. 

Finally,  EPA  will  also  examine  the 
need  to  set  more  stringent  PM  limits  as 
part  of  the  2003  Feasibility  Review. 
Consideration  of  more  stringent  PM 
standards  will  be  a  function  of,  but  not 
depend  exclusively  on.  the  ease  with 
which  engines  are  expected  to  reach  the 
NOx-^HC  limits,  the  extent  to  which  the 
higher  sulfur  content  of  marine  diesel 
fuel  can  be  accommodated,  whether  the 
land-based  nonroad  diesel  engine  PM 
limits  are  revised  as  part  of  that 
category's  2001  feasibility  review,  and 
the  cost  of  such  limits. 

Before  making  a  final  decision  in  the 
2003  review,  EPA  intends  to  issue  a 
proposal  emd  offer  an  opportunity  for 
public  comment  on  whether  the  Tier  3 
standards  continue  to  be  consistent  with 
the  requirements  of  the  Act  and 
continue  to  be  technologically  feasible 
for  implementation  according  to  the 
proposed  schedule.  Any  Tier  3  PM 


Report,  Submitted  by  Booz-Allen  &  Hamilton,  Inc., 
October?,  1991. 


Standards  would  also  be  proposed  in 
such  a  notice.  Following  the  close  of  the 
comment  period,  EPA  intends  to  issue 
a  final  Agency  decision. 

If  by  2003  EPA  finds  the  emission 
standards  are  not  feasible  according  to 
the  proposed  schedule,  or  are  otherwise 
not  appropriate  under  the  Act,  EPA  will 
propose  changes  to  the  program, 
possibly  including  adjustments  to  the 
levels  of  the  standards.  The  adjusted 
standards  may  be  more  or  less  stringent 
than  those  already  established, 
including  the  possibility  of  a  new 
emission  standard  for  particulate  matter. 
The  standards  finalized  in  the 
rulemaking  initiated  by  this  proposal 
would  stay  in  effect  unless  revised  by 
the  subsequent  rulemaking  procedure. 

3.  Interim  Emission  Limits 

As  noted  above,  EPA  considered  but 
rejected  proposing  land-based  noru-oad 
Tier  1  emission  limits  to  marine  diesel 
engines.  Such  emission  limits  would 
not  be  cost-effective  because  marine 
diesel  engines  often  already  meet  the 
Tier  1  emission  limits,  and  a  Tier  1 
program  would  simply  impose  a 
certification  burden  for  minimal 
emission  benefits. 

At  the  same  time,  however,  EPA  is 
concerned  about  leaving  these  engines 
uncontrolled  until  the  implementation 
dates  of  the  marine  Tier  2  standards 
(2004  for  engines  up  to  2.5  1/cyl  and 
2006  for  engines  between  2.5  and  20  1/ 
cyl).  As  noted  above,  these  engines  can 
be  a  considerable  source  of  NOx  and  PM 
emissions  in  port  and  coastal  areas, 
many  of  which  are  in  nonattainment 
zones. 

This  problem  may  be  alleviated, 
however,  by  the  MARPOL  Annex  VI 
emission  control  program.  Regulation  13 
of  Annex  VI  to  the  International 
Convention  on  the  Prevention  of 
Pollution  from  Ships  calls  for  engines 
installed  on  ships  constructed  on  or 
after  January  1,  2000.  to  meet  emission 
limits  similar  in  stringency  to  the  land- 
based  nonroad  Tier  1  limits.  Although 
the  Annex  VI  emission  limits  are  not 
enforceable  until  the  Annex  goes  into 
effect  (12  months  after  it  is  ratified  by 
15  countries  representing  at  least  50 
percent  of  the  gross  tonnage  of  the 
world's  merchant  shipping),  it  is 
expected  that  ship  owners  will  begin  to 
comply  with  these  emission  limits  in 
2000  to  avoid  future  enforcement 
actions.  According  to  Regulation 
13(l)(b)(ii),  the  Annex  requirements  will 
apply  even  to  ships  operated  in 
domestic  waters  unless  a  country  takes 
action  to  the  contrary.  It  is  expected  that 
the  MARPOL  Annex  VI  program  will  act 
as  a  cap  on  NOx  emissions,  since  engine 
manufacturers  will  have  to  make 


B.  Crankcas 
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compliant  engines  available  for 
installation  on  ships  beginning  January 
1,  2000.  At  the  same  time,  however, 
there  is  some  concern  about  compliance 
with  these  limits  because  they  will  not 
be  enforceable  until  the  Annex  goes  into 
effect.  In  addition,  the  international 
inspection  program,  when  it  goes  into 
effect,  will  cover  only  engines  installed 
on  ships  at  or  above  400  gross  tons.^"* 

EPA  seeks  comment  on  whether  it  is 
appropriate  to  rely  on  the  MARPOL 
Annex  VI  program  as  an  interim  cap  on 
NOx  emissions,  with  no  formal 
emission  limits  or  certification  program 
set  by  EPA.  Also,  EPA  seeks  comment 
on  how  to  verify  that  engine 
manufacturers  are,  in  fact,  complying 
with  the  MARPOL  Annex  VI  program 
prior  to  the  implementation  date  of 
Annex  VI. 

4.  Total  Hydrocarbons 

EPA  proposes  to  use  total 
hydrocarbons  (HC)  rather  than 
nonmethane  hydrocarbons  in  its 
emission  standards  for  marine  diesel 
engines.  This  is  consistent  with 
locomotive  standards  but  inconsistent 
with  land-based  nonroad  standards. 
Methane  was  considered  to  be  removed 
from  the  regulated  pollutants  since  it  is 
significantly  less  reactive  than  other 
hydrocarbons  in  the  formation  of  ozone. 
However,  for  diesel  engines,  methane 
only  makes  up  about  two  percent  of  the 
total  hydrocarbons.  In  addition,  HC 
generally  makes  up  less  than  five 
percent  of  the  combined  HC+NOx  from 
a  marine  diesel  engine.  The 
combination  of  these  two  factors  renders 
the  methane  fraction  of  the  exhaust 
insignificant  when  compared  to  the 
significant  digits  in  the  proposed 
HC+NOx  standard. 

The  advantage  of  using  total 
hydrocarbons  rather  than  nonmethane 
hydrocarbons  in  the  proposed  standard 
is  that  it  simplifies  the  emission 
measurement.  To  determine  NMHC, 
both  HC  and  methane  must  be 
measured.  Methane  is  generally 
measured  by  speciating  total 
hydrocarbons  using  a  gas 
chromatograph,  which  can  be  time 
consuming  and  costly.  In  addition,  by 
using  total  hydrocarbons  for  the 
Standard  for  all  marine  diesel  engines, 
the  standards  are  consistent  for  Category 
1  and  Category  2. 

B.  Crankcase  Emissions 

EPA  is  proposing  to  require  that  all 
marine  diesel  engines  either  have  closed 
crankcases  (where  blowby  gases  are 
routed  into  the  engine  intake  air 


'*See  Regulation  5,  Surveys  and  Inspections,  of 
the  Annex. 


stream),  or  route  all  blowby  gases  into 
the  engine  exhaust  stream  for  inclusion 
in  all  exhaust  emission  measurements. 
Manufacturers  would  be  allowed 
flexibility  for  routed  blowby  gases  in  in- 
use  configurations,  provided  that  the 
blowby  gases  could  be  readily  routed 
into  the  exhaust  for  any  in-use  test.  This 
approach  is  similar  to  the  approach 
used  by  EPA  for  locomotives.  The 
purpose  of  this  proposed  requirement  is 
to  provide  manufacturers  the  incentive 
to  reduce  crankcase  emissions  to  the 
maximiun  extent  possible,  or  to 
eliminate  them  all  together. 

C.  Smoke  Requirements 

EPA  is  not  proposing  smoke 
requirements  for  marine  diesel  engines. 
Marine  diesel  engine  manufacturers 
have  stated  that  many  marine  diesel 
engines,  even  though  currently 
unregulated,  are  manufactured  with 
smoke  limiting  controls  at  the  request  of 
the  engine  purchasers.  Users  seek  low 
smoke  emissions  both  because  they 
dislike  the  residue  smoke  emissions 
leave  on  decks  and  because  they  can  be 
subject  to  penalties  in  ports  that  have 
smoke  emission  requirements.  In  many 
cases,  marine  engine  exhaust  gases  are 
mixed  with  water  prior  to  being 
released.  This  practice  reduces  the 
significance  of  smoke  emissions  since 
smoke  becomes  significantly  less 
visible.  Moreover,  the  Agency  believes 
that  the  PM  standards  being  proposed 
here  will  have  the  effect  of  limiting 
smoke  emissions  as  well.  EPA  requests 
comment  on  these  views  and, 
specifically,  on  whether  there  is  a  need 
at  this  time  for  additional  control  of 
smoke  emissions  from  Category  1 
marine  engines,  and  if  so,  what  the 
appropriate  limits  should  be. 

If  a  smoke  limit  is  desirable,  EPA  also 
requests  comment  on  what  the  test 
procediu-e  should  be.  There  is  currently 
no  test  procedure  that  can  be  used  to 
measure  compliance  with  a  smoke  limit. 
Most  propulsion  marine  engines  operate 
over  a  torque  curve  governed  by  the 
propellor.  Consequently,  a  vessel  with 
an  engine  operating  at  a  given  speed 
will  have  a  narrow  range  of  torque 
levels.  Some  large  propulsion  marine 
engines  have  variable-pitch  propellers, 
in  which  case  the  engine  operates  much 
like  constant-speed  engines.  It  should  be 
noted,  however,  that  ISO  is  working  on 
a  proposal  for  marine  diesel  engine 
smoke  test  procedures.  A  copy  of  a 
recent  draft  is  being  placed  in  the 
docket  for  this  rulemaking.  As  this 
procedure  is  finalized  by  ISO,  and 
emission  data  become  available,  EPA 
may  review  the  issue  of  smoke 
requirements  for  all  marine  diesel 
engines.  EPA  requests  comment  on  this 


overall  approach  to  smoke  emissions 
from  marine  diesel  engines,  as  well  as 
comment  on  the  draft  ISO  procedures. 

D.  Alternative  Fuels 

EPA  has  determined  that  the 
proposed  standards  should  apply  to 
marine  diesel  engines,  without  regard  to 
the  type  of  fuel  that  they  use.  This  is 
consistent  with  nonroad  diesel  engine 
regulations  of  40  CFR  part  89.  It  is  also 
generally  consistent  with  the  locomotive 
regulations;  however,  the  locomotive 
regulations  apply  even  more  broadly 
because  they  also  include  spark-ignited 
en^nes.  EPA  recognizes  that  few,  if  any, 
alternative-fueled  marine  engines  are 
currently  being  manufactured,  but 
believes  that  it  is  appropriate  to  make 
clear  to  manufacturers  what  standards 
will  apply  to  such  engines  should  they 
be  produced. 

The  broad  applicability  of  the 
proposed  standards  raises  two  potential 
issues.  The  first  issue  is  related  to  the 
form  of  the  HC  standards.  In  its 
regulation  of  highway  vehicles  and 
engines  (59  PR  48472.  September  21. 
1994),  the  Agency  determined  that  it  is 
not  appropriate  to  apply  total 
hydrocarbon  standards  to  engines  fueled 
with  natural  gas  (which  is  comprised 
primarily  of  methane),  but  rather  that 
nonmethane  hydrocarbon  (NMHC) 
standards  should  be  used.  Thus.  EPA  is 
setting  NMHC+NOx  standards  for 
compression-ignition  natural  gas- fueled 
marine  engines.  These  NMHC+NOx 
standards  are  numerically  equivalent  to 
the  HC+NOx  standards  proposed  for 
diesel  engines.  Similarly,  EPA  has 
determined  that  alcohol-fueled  engines 
should  be  subject  to  HC-equivalent 
(HCE)  standards  instead  of  HC  standards 
(54  PR  14426,  April  11.  1989).  HC- 
equivalent  emissions  are  calculated 
from  the  oxygenated  organic 
components  and  non-oxygenated 
organic  components  of  the  exhaust, 
suramed  together  based  on  the  amount 
of  organic  carbon  present  in  the  exhaust. 
(The  reader  is  referred  to  the  April  11. 
1989  final  rule  for  more  information 
regarding  the  determination  of  HC- 
equivalence.)  EPA  is  proposing  these 
approaches  because  it  has  previously 
determined  that  these  approaches  will 
result  in  the  most  equivalent  stringency 
for  all  fuel  types. 

Tjie  second  issue  raised  by  the 
regulation  is  related  to  the  need  for 
slightly  different  lest  procedures  for 
alternative-fueled  engines.  This  issue  is 
being  resolved  in  this  rulemaking  by 
referencing  the  test  procedures  found  in 
40  CFR  Parts  89  and  92.  both  of  which 
include  fiexibility  for  testing  alternative- 
fueled  engines.  EPA  requests  comment 
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on  whether  more  specific  regulation  is 
needed  for  marine  engines. 

E.  Test  Procedures 

For  this  marine  regulation,  EPA  is 
proposing  to  use  previously  established 
test  procedures  for  diesel  nonroad 
engines.  Specifically,  EPA  is  proposing 
that  Category  1  marine  engines  be  tested 
using  the  land-based  nonroad  test 
procedures  of  40  CFR  Part  89,  and  that 
Category  2  marine  engines  be  tested 
using  the  locomotive  test  procedures  of 
40  CFR  Part  92.  There  are  two  reasons 
for  using  this  approach.  First,  most 
manufacturers  of  marine  compression- 
ignition  engines  also  manufacture  land- 
based  engines  and  will  be  equipped  to 
test  engines  using  these  test  procedures. 
Second,  marine  compression-ignition 
engines  are  fundamentally  similar  to 
their  land-based  counterparts,  and  it  is 
therefore  appropriate  to  measure  their 
emissions  in  the  same  way.  At  the  same 
time,  some  changes  are  necessary,  EPA 
is  proposing  the  modifications  to  these 
test  procedures  described  below. 

1.  Duty  cycles 

The  duty  cycle  used  to  measure 
emissions  is  intended  to  simulate 
operation  in  the  field.  Testing  an  engine 
for  emissions  consists  of  exercising  it 
over  a  prescribed  duty  cycle  of  speeds 
and  loads,  typically  using  an  engine 
dynamometer.  The  nature  of  the  duty 
cycle  used  for  determining  compliance 
with  emission  standards  during  the 
certification  process  is  critical  in 
evaluating  the  likely  emissions 
performance  of  engines  designed  to 
those  standards. 

To  address  operational  differences 
between  engines,  EPA  is  proposing 
different  duty  cycles  for  different  types 
of  compression-ignition  marine 
propulsion  engines.  EPA  is  proposing 
that  propulsion  engines  that  operate  on 
a  fixed-pitch  propeller  curve  be  certified 
using  the  International  Standards 
Organization  (ISO)  E3  duty  cycle.  This 
is  a  four-mode  steady-state  cycle 
developed  to  represent  in-use  operation 
of  marine  diesel  engines  on  vessels  24 
meters  in  length  and  larger.  The  four 
modes  lie  on  an  average  propeller  curve 
based  on  the  vessels  surveyed  in  the 
development  of  this  duty  cycle.  Another 
duty  cycle,  ISO  E5,  was  developed  to 
represent  in-use  operation  of  smaller 
marine  diesel  engines;  this  cycle  is 
similar  to  the  E3  except  that  an  idle 
mode  is  added  and  the  cycle  is  more 
heavily  weighted  towards  lower  power 
modes.  The  E3  is  designed  for  engines 
used  to  propel  vessels  greater  than  24 
meters  in  length  while  the  E5  is 
designed  for  engines  used  to  propel 
vessels  less  than  24  meters  in  length. 


The  attractiveness  of  the  E3  duty  cycle 
is  that,  according  to  EPA's  inventory 
analysis,  the  majority  of  HC+NOx 
emissions  from  marine  diesel  engines 
are  generated  by  engines  on  vessels 
more  than  24  meters  in  length.  By 
choosing  a  single  cycle  to  represent  all 
propeller-curve  marine  diesel  engines, 
EPA  hopes  to  reduce  certification 
burdens  for  marine  engines  that  are 
used  in  vessels  both  over  and  under  24 
meters  in  length. 

EPA  is  proposing  that  fixed-speed 
marine  propulsion  engines  with 
variable-pitch  propellers  be  certified  on 
the  ISO  E2  duty  cycle.  This  duty  cycle 
is  also  a  four-mode  steady-state  cycle.  It 
uses  the  same  power  and  weighting 
factors  as  the  E3  cycle,  but  the  engine 
is  operated  in  each  mode  at  rated  speed. 

EPA  is  also  proposing  that  variable- 
speed  marine  propulsion  engines  with 
variable-pitch  propellers  be  certified  on 
the  ISO  E2  duty  cycle.  These  engines  are 
designed  to  operate  near  their  power 
curve  to  maximize  fuel  efficiency.  In 
general,  these  engines  will  operate  at  a 
constant  speed  except  when 
maneuvering  in  port.  Because  of  the 
expense  of  the  system,  variable-speed 
engines  are  rarely  used  with  variable- 
pitch  propellers.  ISO  does  not  have  a 
test  duty  cycle  specifically  designed  for 
these  engines.  However,  because  most  of 
their  operation  is  at  constant  speed,  EPA 
is  proposing  that  these  engines  certify 
using  the  E2  duty  cycle.  EPA  proposes 
that  the  speed  setting  for  testing  should 
coincide  with  the  speed  setting  at  which 
the  engine  would  spend  most  of  its  time 
in  use. 

For  auxiliary  engines,  EPA  is 
proposing  that  constant-speed  auxiliary 
engines  be  certified  to  the  ISO  D2  duty 
cycle  and  that  variable-speed  auxiliary 
engines  be  certified  to  the  ISO  Cl  duty 
cycle.  These  duty  cycles  are  consistent 
with  the  requirements  for  land-based 
nonroad  diesel  engines.  More  detail  on 
the  proposed  duty  cycles  is  contained  in 
the  Draft  Regulatory  Impact  Analysis 
(Draft  RIA)  associated  with  this 
proposal.  EPA  requests  comment  on  the 
appropriateness  of  the  proposed  duty 
cycles. 

Under  the  provisions  of  the  land- 
based  nonroad  rule,  engine 
manufacturers  have  the  option  to 
petition  for  their  marine  engines  to  be 
included  in  land-based  engine  families. 
EPA  is  not  proposing  this  flexibility  for 
propulsion  marine  engines  because  the 
"not-to-exceed"  provisions  described 
below  require  the  use  of  the  marine  duty 
cycles. 

For  larger  marine  engines, 
conventional  emission  testing  on  a 
'  dynamometer  becomes  more  difficult 
because  of  the  size  of  the  engine.  Often 


engine  mock  ups  are  used  for  the 
development  of  these  engines  where  a 
single  block  is  used  for  many  years  and 
only  the  power  assembly  is  changed  out. 
EPA  proposes  that  for  Category  2 
engines,  certification  tests  may  be 
performed  on  these  engine  mock  ups 
provided  that  their  configuration  is  the 
same  as  that  of  the  production  engines. 
In  addition,  for  larger  Category  2  marine 
engines,  EPA  requests  comment  on 
whether  or  not  single-cylinder  tests 
should  be  allowed  for  certification 
testing.  Assuming  that  each  cylinder  in 
an  engine  is  equivalent,  a  single- 
cylinder  test  should  give  the  same 
brake-specific  emission  results  as  a  full 
engine  test. 

2.  In-Use  Testing 

As  with  its  other  federal  mobile 
source  programs,  EPA  retains  the 
authority  to  perform  in-use  testing  on 
marine  engines  to  ensure  compliance  in 
use.  This  testing  may  include  taking  in 
use  marine  diesel  engines  out  of  the 
vessel  and  testing  them  in  a  laboratory, 
as  well  as  field  testing  of  in  use  engines 
in  the  vessel,  in  a  marine  environment. 
EPA's  proposal  specifies  the  equipment 
and  related  procedures  for  use  in 
laboratory  based  testing.  EPA  is  not  at 
this  time,  however,  specifying  similar 
provisions  for  field  testing.  EPA  expects 
that  the  capabilities  of  field  testing 
equipment  will  increase  over  time,  and 
it  is  better  to  allow  this  to  occur  without 
attempting  to  pick  testing  technologies 
at  this  time,  or  interfere  with  this 
development  process. 

Field  testing  data  will  be  used  by  EPA 
in  two  ways.  First,  it  may  be  used  as  a 
screening  tool,  with  follow  up 
laboratory  testing  where  appropriate. 
Second,  it  may  be  used  directly  as  a 
basis  for  compHance  determinations, 
when  the  field  testing  itself  provides 
reliable  information  from  which 
conclusions  can  be  drawn  regarding 
what  laboratory  based  emissions  levels 
would  be.  The  probative  value  of  field 
test  data  is  expected  to  increase  over 
time,  as  the  capabilities  of  field  testing 
equipment  are  developed.  The 
flexibility  in  testing  that  these 
approaches  provide  will  allow  EPA  to 
most  efficiently  conduct  in  use  testing, 
and  will  also  address  those  situations 
where  it  is  physically  or  otherwise 
impossible  to  remove  an  engine  from  a 
marine  vessel  for  testing  in  a  laboratory. 

For  compression-ignition  marine 
engines  that  expel  exhaust  gases  under 
water  or  mix  their  exhaust  with  water, 
EPA  proposes  to  require  that  the  engines 
be  equipped  with  an  exhaust  sample 
port  where  a  probe  can  be  inserted  for 
in-use  exhaust  emission  testing.  It  is 
important  that  the  location  of  this  port 
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allow  a  well  mixed  and  representative 
sample  of  the  exhaust.  The  purpose  of 
this  proposed  provision  is  to  simplify 
jin-use  testing.  EPA  requests  comment 
Ion  the  proposed  in-use  testing 
Iprovisions. 

3.  Test  Fuel 

Section  206(h)  of  the  Clean  Air  Act 
requires  EPA  to  ensure  that  the  test 
procedure,  including  the  test  fuel, 
adequately  represent  in-use  operation. 
I  To  facilitate  the  testing  process,  EPA 
!  specifies  a  test  fuel  that  is  intended  to 
be  representative  of  in-use  fuels. 
Engines  would  have  to  meet  the 
standard  on  any  fuel  that  meets  the 
proposed  test  fiael  specifications,  with 
one  modification  as  described  later. 
This  section  describes  the  test  fuel  EPA 
is  proposing  for  Category  1  and  Category 
2  engines.  This  test  fuel  is  to  be  used  for 
all  testing  associated  with  the 
regulations  proposed  in  this  document, 
!to  include  certification,  production  line 
iand  in-use  testing,  as  well  as  any  NTE 
nesting. 

,    EPA  is  proposing  that  the  recently 
[finalized  test  fuel  specifications  for 
jnonroad  diesel  engines  be  applied,  with 
a  modification  to  the  sulfur 
ispecification  as  described  later,  to  both 
Category  1  and  2  marine  diesel  engines. 
EPA  believes  that  largely  adopting  the 
nonroad  fuel  will  simplify  development 
and  certification  burdens  for  marine 
engines  that  are  developed  from  land- 
based  counterparts.  The  proposed  test 
fuel  for  marine  diesel  engine  testing  has 
a  sulfur  specification  range  of  0.03  to 
0.80  weight- percent  (wt%),  which 
covers  the  range  of  sulfur  levels 
observed  for  most  in-use  fuels. 
Manufacturers  are  generally  responsible 
for  ensuring  compliance  with  the 
emission  standards  using  any  fuel 
iwithin  this  range.  Thus,  they  will  be 
pble  to  harmonize  their  marine  test  fuel 
iwith  U.S.  highway  (<0.05  wt%), 
nonroad  (0.03  to  0.40  wt%),  locomotive 
10.2  to  0.4  wt%)  and  European  testing 
(O.l  to  0.2  wt%).  The  full  range  of 
proposed  test  fuel  specifications  are 
presented  in  Chapter  3  of  the  Draft  RIA. 
EPA  is  proposing  a  higher  upper  limit 
for  the  marine  diesel  engine  sulfur 
specification  (0.8  wt%)  than  was 
l^cently  finalized  for  land-based 
lionroad  engines  (0.4  w1%)  because 
there  is  some  information  available  that 
suggests  that  marine  fuels  may  have 
higher  sulfur  contents  than  land-based 
diesel  fuels. ^^  Using  ASTM  specification 


""Final  Report:  1996  American  Petroleum 
Institute/National  Petroleum  Refiners  Association 
Sur\'ey  of  Refining  Operations  and  Product 
Quality"  suggests  that  actual  marine  diesel  fuels 
tnay  have  sulfur  contents  somewhat  higher  than 
general  nonroad  diesel  fuels.  ASTM  specification  D 


D  2069  as  a  guide,  EPA  considered 
choosing  an  upper  hmit  of  1.5  wt% 
sulfur.  Although  1.5  w\%  may  be 
appropriate  based  on  the  ASTM 
specification,  EPA  is  proposing  that  this 
upper  limit  on  sulfur  content  be  0.8 
wt%  because  PM  can  not  accurately  be 
measured  using  the  proposed  testing 
procedures  using  fuels  with  a  sulfur 
content  higher  than  0.8  wt%.^6  EPA 
requests  comment  on  whether  it  is 
appropriate  to  limit  the  test  fuel 
specification  in  this  way  due  to  this 
testing  constraint. 

The  proposed  PM  standards  were 
largely  determined  to  be  feasible  based 
on  the  feasibility  of  the  corresponding 
standards  for  land-based  nonroad  and 
locomotive  applications,  which  have  a 
0.4  wt%  sulfur  upper  limit  for  the  test 
fuel.  Since  PM  emissions  are  somewhat 
fuel  sulfur-dependent,  EPA  does  not 
believe  that  it  is  appropriate  to  require 
compliance  with  the  PM  standards 
using  fuel  with  a  sulfur  content  above 
0.4  wt%.  It  is  for  this  reason  that  EPA 
is  proposing  to  allow  a  correction  of  PM 
emissions  for  tests  that  are  run  using 
fuel  with  a  sulfur  content  greater  than 
0.4  wt%.  Thus,  the  measured  PM 
emissions  for  any  test  performed  using 
fuel  with  a  sulfur  content  of  greater  than 
0.4  \vi%  would  be  corrected  to  the  level 
that  would  have  been  measured  if  the 
fuel  had  a  sulfur  content  of  0.4  w1%. 
The  proposed  correction  method  is  that 
used  for  land-based  nonroad  engine 
testing.  EPA  requests  comment  on 
whether  this  correction  method  is 
accurate  and  appropriate  for  this 
application. 

It  is  EPA's  intent  that  engines  be 
designed  for  the  whole  range  of  in-use 
fuels  and  that  any  testing  conducted  by 
EPA  would  use  test  fuels  typical  of  in- 
use  fuels.  Unfortunately,  the  test 
procedure  currently  limits  the  Agency 
from  reaching  this  objective  for  marine 
diesel  engines  if  in-use  fuels  do  in  fact 
have  sulfur  levels  as  high  as  the  current 
ASTM  specifications  allow.  EPA 
requests  comment  on  whether  currently 
available  marine  fuel  has  a  sulfur 
content  significantly  higher  than  land- 
based  nonroad  fuel.  EPA  will  be 
investigating  marine  fuel  further  and  is 
requesting  information  on  the 
specifications  that  are  used  in  use.  It  is 
EPA's  intent  to  develop  test  procedures 
that  will  allow  for  the  accurate 
measurement  of  PM  emission  over  the 
entire  range  of  in-use  fuel 
characteristics.  If  successful,  the  Agency 


2069  includes  a  specification  for  general  purpose 
marine  distillate  fuel  with  a  maximum  sulfur 
content  of  1.5  wt%. 

"*  "Exhaust  Gas  Emission  Measurements;  A 
Contribution  to  a  Realistic  Approach."  D. 
Bastenhof.  dieselMAC.  Mav.  1995. 


would  intend  to  broaden  the  range  of 
certification  fuel  to  reflect  the  full  range 
of  in-use  fuels.  Any  efforts  to  do  so 
would  consider  the  impacts  on  the 
appropriateness  and  feasibility  of  the 
PM  standards  and  would  likely  be 
undertaken  in  the  planned  2003 
technology  review  for  the  Tier  3 
standards. 

EPA  requests  comment  on  all  aspects 
of  its  proposed  test  fuel  provisions.  EPA 
is  also  interested  in  obtaining  more 
information  on  the  specifications  of 
marine  fuel  used  in  Category  2  marine 
engines.  Essentially,  this  proposal 
assumes  that  Category  2  marine  engines 
arjB  operating  on  a  distillate  fuel.  The 
Agency  requests  comments  on  this 
approach  and  on  how  often  residual 
fijels  or  residual  fuel  blends  are  burned 
in  Category  2  engines. 

4.  Adjustable  Parameters 

Marine  diesel  engines  are  often 
designed  with  adjustable  components, 
to  allow  the  engine  to  be  adjusted  for 
maximum  efficiency  when  used  in  a 
particular  application.  This  practice 
simplifies  marine  diesel  engine 
production,  since  the  same  basic  engine 
can  be  used  in  many  applications. 
While  EPA  recognizes  the  need  for  this 
practice,  EPA  is  also  concerned  that  the 
engine  meet  the  proposed  emission 
limits  throughout  the  range  of 
adjustment.  Therefore,  and  consistent 
with  the  locomotive  rule,  the  Agency  is 
proposing  that  manufacturers  specify  in 
their  applications  for  certification  the 
range  of  adjustment  for  these 
components  across  which  the  engine  is 
certified  to  comply  with  the  applicable 
emission  standards,  and  demonstrate 
compliance  across  that  range. 

Practically,  this  requirement  means 
that  a  manufacturer  would  specify  a 
range  of  fuel  injection  timing,  for 
example,  over  which  the  engine  would 
comply  with  the  emission  standards. 
This  range  could  be  designed  to  account 
for  differences  in  fuel  quality.  Operators 
would  then  be  prohibited  by  the  anti- 
tampering  provisions  from  adjusting 
eifgines  outside  of  this  range. 

Ideally,  to  ensure  that  engines  are 
always  operated  within  the  specified 
range  of  adjustment,  marine  diesel 
engine  manufacturers  should  be 
required  to  design  their  engines  to 
prevent  adjustments  outside  the 
specified  range.  However,  EPA 
recognizes  that  it  may  be  necessary  to 
adjust  injection  liming  or  other 
adjustable  parameters  outside  the 
originally  specified  control  range  during 
engine  remanufacture  to  accommodate 
engine  wear.  There  are  at  least  two 
alternative  solutions  to  this  problem. 
First,  engine  manufacturers  could  be 
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required  to  set  a  range  of  adjustments 
that  would  accommodate  changes 
necessary  at  the  time  the  engine  will  be 
remanufactured.  Alternatively, 
compbance  with  the  range  of 
adjustments  could  be  ensured  through 
anti-tampering  provisions,  with  the 
requirement  that  the  new  range  of 
adjustments  be  specified  at  the  time  of 
remanufacture.  EPA  seeks  comments  on 
these  and  other  approaches  to  ensure 
that  engines  with  adjustable  parameters 
meet  the  proposed  emission 
requirements. 

5.  Definition  of  Rated  Speed 

The  definition  of  rated  speed,  where 
speed  is  the  angular  velocity  of  an 
engine's  crankshaft  (usually  expressed 
in  revolutions  per  minute,  or  rpm)  is  an 
important  aspect  of  the  test  cycles  and 
"not-to-exceed"  (NTE)  zones  proposed 
in  this  docimient.  In  the  past,  EPA  has 
expected  engine  manufacturers  to 
declare  reasonable  rated  speeds  for  their 
engines;  however,  EPA  is  concerned 
that  some  manufacturers  may  have 
declared  rated  speeds  that  are  not  really 
representative  of  the  operating 
characteristics  of  a  particular  engine  in 
order  to  influence  the  parameters  under 
which  their  engines  could  be  certified. 
Under  EPA's  highway  transient  duty 
cycle,  manufacturers  would  likely 
receive  a  NOx  emission  benefit  if  they 
declared  a  rated  speed  that  was  higher 
than  the  actual  rated  speed  of  the 
engine.  Under  EPA's  nonroad  and 
proposed  marine  steady-state  duty 
cycles,  manufacturers  would  likely 
receive  a  NOx  emission  benefit  if  they 


declared  a  lower  rated  speed.  In 
addition,  a  low  declared  rated  speed 
would  shrink  a  marine  engine's  NTE 
zone. 

Currently,  U.S.  highway  and  nonroad 
diesel  engine  regulations  specify  two 
slightly  different  ways  to  determine 
rated  speed.  EPA's  highway  heavy-duty 
diesel  regulation  defines  rated  speed  as 
the  manufacturer's  specified  rated 
speed,  as  defined  at  40  CFR  86.082-2, 
or  calculated  speed,  whichever  yields 
the  higher  speed.  The  calculated  speed 
in  the  highway  rule  is  determined  by 
averaging  the  minimimi  euid  maximum 
speeds  at  which  98%  of  maximimi 
power  is  generated.  This  calculation  can 
yield  unreasonable  speeds  in  some  high- 
torque-rise  engines.  EPA's  nonroad  rule 
defines  rated  speed  as  the  maximum 
full-load  governed  speed  for  governed 
engines  and  the  speed  of  maximiun 
horsepower  for  ungovemed  engines. 
The  International  Standards 
Organization  (ISO-8178)  defines  a 
diesel  engine's  rated  speed  as  the  speed 
at  which,  according  to  the  statement  of 
the  engine  manufacturer,  rated  power  is 
delivered.  This  is  similar  to  the 
International  Maritime  Organization's 
definition;  the  crankshaft  revolutions 
per  minute  at  which  the  rated  power 
occurs  as  specified  on  the  nameplate 
and  in  the  Technical  File  of  the  marine 
diesel  engine. 

To  determine  a  single  rated  speed 
definition  that  encompasses  the 
complete  range  of  engine  operation, 
EPA  analyzed  the  maximum-power 
versus  speed  curves  from  eleven 
highway  and  nonroad  engines.  These 


engines  were  all  similar  to  marine 
engines  and  they  may  be  used  in  marine 
applications.  EPA  observed  that  most 
mechanically  governed  engines  had 
distinct  governor  droops  at  speeds 
slightly  higher  than  the  speed  at 
maximum  power.  High-torque-rise 
engines,  however,  had  gradual  decreases 
in  power  beyond  the  maximum-power 
speed,  followed  by  a  steep  rate  of 
governor  droop.  Furthermore,  some 
electronically  governed  engines  had 
multiple  rates  of  power  decrease 
between  the  maximum-power  speed  and 
the  onset  of  governor  droop.  See  Figure 
1  for  an  illustration  of  four  different 
maximum-power  versus  speed  ciu^^es. 

Based  on  this  analysis,  EPA  proposes 
that  the  rated  speed  of  any  engine  shall 
be  defined  at  the  single  point  on  an 
engine's  maximum-power  versus  speed 
curve  that  lies  farthest  away  from  the 
zero-power,  zero-speed  point  on  a 
normalized  maximum-power  versus 
speed  plot.  In  other  words,  consider 
straight  lines  drawn  between  the  origin 
(speed  =  0,  load  =  0)  and  each  point  on 
an  engine's  maximum-power  versus 
speed  curve  (see  Figure  1).  Note  that  the 
maximum-power  versus  speed  curve  is 
normalized  so  that  100%  power  and 
100%  speed  are  set  at  the  maximum 
power  and  maximum-power  speed 
point.  Under  this  proposal,  rated  speed 
would  be  defined  at  that  point  where 
the  magnitude  (length)  of  this  line 
reaches  its  maximum  value.  The 
magnitude  of  this  line,  called 

Rated Speedfactor  in  this  rule,  is 

calculated  by  using  the  following 
equation: 


f .  Not-to-E 


••  emission  c< 
than  just  cc 
certain  lab( 


Rated_  Speed fajjo,  =  y(%  Maximum_Power_  Speed )^  +{%  Maximum  Power)^ 


Rated  speed  shall  be  the  speed  value 
of  the  data  point  that  returns  the 
maximum  value  of  Rated Speedfact«. 

EPA  proposes  the  following 
procedure  to  determine  rated  speed: 

1 .  Generate  maximum-power  versus 
speed  data  points  by  using  the 
appropriate  method  defined  in  40  CFR 
86.1332-90.  EPA  recognizes  that  40  CFR 
86.1332-90  does  not  address  the  issue 
of  electronic  engines  that  vary  injection 
timing,  rate  shaping,  exhaust  gas 
recirculation,  and  variable-nozzle 
turbocharging  with  respect  to  their 
operating  conditions.  These  engines' 
maximum-power  versus  speed  curves 
can  vary  as  a  function  of  the  method  in 


which  the  curves  are  determined  (i.e., 
transient  curve  generation  versus 
steady-state  curve  generation).  EPA 
proposes  that  the  engine  operation 
generating  the  maximum 

Rated Speedfactor  shall  be  the  operation 

under  which  rated  speed  is  determined. 
EPA  seeks  comment  on  this  proposal. 

2.  Compare  power  values  to 
determine  the  point  where  power  is  a 
maximum. 

3.  Normalize  power  values  with 
respect  to  maximum  power. 

4.  Normalize  speed  with  respect  to  the 
speed  at  which  maximum  power  is 
generated. 


5.  Calculate  the  Rated Speedfactor  for 

each  normalized  data  point. 

6.  Compare  all  Rated Speedfactor 

values  to  determine  the  maximum  value 
of  Rated — Speedfactor- 

7.  The  speed  at  which  maximum 

Rated Speedfactor  occurs  shall  be  the 

rated  speed  for  certification  and  NTE 
zone  testing. 

Examples  of  results  from  this 
calculation  are  illustrated  by  circles 
superimposed  on  four  maximum-power 
versus  speed  curves  in  Figure  1 .  EPA 
seeks  comment  on  this  proposal. 
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J  •".  Not-to-Exceed  Requirements 

EPA's  goal  is  to  achieve  control  of 
emissions  over  the  broad  range  of  in-use 
speed  and  load  combinations  that  can 
occur  on  a  vessel  so  that  real-world 
emission  control  is  achieved,  rather 
than  just  controlUng  emissions  under 
certain  laboratory  conditions.  An 
important  tool  for  achieving  this  goal  is 
an  in-use  program  with  an  objective 
standard  and  an  easily  implemented  test 
procedure.  Historically,  EPA's  approach 
has  been  to  set  a  numerical  standard  on 
a  specified  test  procedure  and  rely  on 
the  prohibition  of  defeat  devices  to 
ensure  in-use  control  over  a  broad  range 
of  operation  not  included  in  the  test 
procedure. 

No  single  test  procedure  can  cover  all 
teal  world  applications,  operations,  or 
Conditions.  Yet  to  ensiu«  that  emission 
standards  are  providing  the  intended 
benefits  in  use,  the  Agency  must  have 
a  reasonable  expectation  that  emissions 
Under  real  world  conditions  reflect 
those  measured  on  the  test  procedure. 
The  defeat  device  prohibition  is 
designed  to  ensm-e  that  emissions 
controls  are  employed  during  real  world 
operation  and  not  just  imder  laboratory 
or  test  procedure  conditions.  However, 
the  defeat  device  prohibition  is  not  a 
quantified  standard  and  does  not  have 
an  associated  test  procedure,  so  it  does 
not  have  the  clear  objectivity  and  ready 
enforceability  of  a  nmnerical  standard 
and  test  procedure.  As  a  result,  the 
current  focus  on  a  standardized  test 
)rocedvue  makes  it  harder  to  ensure  that 
( tngines  will  operate  with  the  same  level 


of  control  in  the  real  world  as  in  the  test 
cell. 

Because  the  E3  duty  cycle  uses  only 
four  modes  on  an  average  propeller 
curve  to  characterize  marine  diesel 
engine  operation,  EPA  is  concerned  that 
an  engine  designed  to  the  duty  cycle 
would  not  necessarily  perform  the  same 
way  over  the  range  of  speed  and  load 
combinations  seen  on  a  vessel.  The  E3 
duty  cycle  is  based  on  an  average 
propeller  curve,  but  a  propulsion 
marine  engine  may  never  be  fitted  with 
an  "average  propeller."  For  instance,  a 
light  vessel  with  a  planing  hull  may 
operate  at  lower  torques  than  average 
while  the  same  engine  operated  on  a 
heavy  vessel  with  a  deep  displacement 
hull  may  operate  at  higher  torques  than 
average.  This  can  largely  be  a  function 
of  how  well  the  propeller  is  matched  to 
the  engine  and  vessel.  A  planing  hull 
vessel  can  operate  at  high  torques  at  low 
speed  prior  to  planning.  In  addition,  the 
E3  duty  cycle  only  includes  steady-state 
operation  while  some  transience  is  seen 
in  use. 

To  ensure  that  propulsion  emissions 
are  controlled  fi-om  marine  diesel 
engines  over  the  full  range  of  speed  and 
load  combinations  seen  on  vessels,  EPA 
proposes  to  establish  a  zone  under  the 
engine's  power  curve  where  the  engine 
may  not  exceed  a  specified  emissions 
limit,  for  any  of  the  regulated  pollutants, 
imder  any  operation  that  could 
reasonably  be  expected  to  be  seen  in  the 
real  world.  In  addition,  EPA  proposes 
that  the  whole  range  of  real  ambient 
conditions  be  included  in  this  "not-to- 
exceed"  (NTE)  zone  testing.  The  NTE 


zone,  Umit,  and  ambient  conditions  are 
described  below. 

EPA  believes  that  there  are  significant 
advantages  to  taking  this  sort  of 
approach.  The  test  procedure  is  very 
flexible  so  it  can  represent  any  and  all 
in-use  conditions  (ambient  and 
operation).  Therefore,  the  NTE  approach 
takes  all  of  the  benefits  of  a  numerical 
standard  and  test  procedure  and 
expands  it  to  cover  a  broad  range  of 
conditions.  Also,  laboratory  testing 
makes  it  harder  to  perform  in-use  testing 
since  either  the  engines  would  have  to 
be  removed  from  the  vessel  or  care 
would  have  to  be  taken  that  laboratory- 
type  conditions  ccui  be  achieved  on  the 
vessel.  With  the  NTE  approach,  in-use 
testing  and  compliance  become  much 
easier  since  emissions  may  be  sampled 
during  normal  vessel  use.  Because  this 
approach  is  objective,  it  makes 
enforcement  easier  and  provides  more 
certainty  to  the  industry  of  what  is 
expected  in  use  versus  over  a  fixed 
laboratory  test  procedure. 

Even  with  the  NTE  requirements,  EPA 
believes  that  it  is  still  important  to 
retain  standards  based  on  the  steady- 
state  duty  cycles.  This  is  the  standard 
that  EPA  expects  the  certified  marine 
diesel  engines  to  meet  on  average  in  use. 
The  NTE  testing  is  more  focused  on 
maximum  emissions  for  segments  of 
operation  and  should  not  require 
additional  technology  beyond  what  is 
used  to  meet  the  proposed  standards. 
EPA  believes  that  basing  the  emissions 
standards  on  a  distinct  cycle  and  using 
the  NTE  zone  to  ensure  in-use  control 
creates  a  comprehensive  program.  In 
addition,  the  steady-state  duty  cycles 
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give  a  basis  for  calculating  credits  for 
use  in  the  averaging,  banking,  and 
trading  program. 

The  proposed  NTE  zone  for  marine 
diesel  engines  that  would  certify  using 
the  E3  duty  cycle  is  illustrated  in  Figure 
1  and  is  defined  by  the  power  curve  of 
the  engine  up  to  rated  speed.  This  zone 


is  based  on  the  range  of  conditions  that 
a  marine  diesel  propulsion  engine  could 
typically  see  in  use.  EPA  is  proposing  a 
similar  approach  for  engines  certified 
using  the  constant-speed  E2  duty  cycle. 
In  this  case,  the  "not-to-exceed"  zone  is 
at  the  speed  for  which  the  engine  is 
designed  to  operate  for  loads  rsuiging 


from  25  to  100  percent  of  maximum 
load  at  that  speed.  More  detail  on  the 
development  of  the  boundaries  and 
conditions  associated  vfitii  the  proposed 
NTE  zones  may  be  found  in  Chapter  3 
of  the  Draft  RIA.  EPA  requests  comment 
on  the  NTE  zones. 


Figure  2:  lUustnition  of  **Not  to  Exceed**  Zone 
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EPA  proposes  the  limit  on  emissions 
within  the  NTE  zones  to  be  1.25  times 
the  standard  (or  PEL  if  ABT  is  used)  for 
all  of  the  regulated  pollutants  (HC,  NOx, 
CO,  PM).  The  standard  itself  is  intended 
to  represent  the  average  emissions 
under  steady-state  conditions.  Since  it  is 
an  average,  some  points  can  be  higher, 
some  lower,  and  the  manufacturer  will 
design  to  maximize  performance  and 
still  meet  the  engine  standard.  The  NTE 
limit  is  on  top  of  this.  It  is  designed  to 
make  sure  that  no  part  of  the  engine 
operation  and  that  no  application  goes 
too  far  from  the  average  level  of  control. 
Data  presented  in  Chapter  3  of  the  Draft 
RIA  shows  that  the  proposed  limit  of 
1.25  times  the  standard  is  feasible  for 
marine  diesel  engines,  yet  challenging 
because  of  variations  in  emissions  at 
high  versus  low  speeds  and  loads  for 
some  engines.  The  proposed  limit  is 
consistent  with  the  enforcement  policy 
ouxently  in  place  for  the  highway 


heavy-duty  diesel  program.^'  However, 
the  proposed  marine  NTE  zones  are 
much  smaller  than  for  highway  heavy- 
duty  diesel  engines  due  to  the  smaller 
range  of  operation  typically  seen  in  use. 

Although  transient  operation  would 
be  included  in  the  NTE  testing,  only 
operation  that  would  reasonably  be 
expected  to  be  seen  in  use  would  be 
included.  Therefore,  engine  testing  may 
include  transient  speed  and  load 
operation.  Examples  of  this  type  of 
transience  would  be  bringing  A  vessel  to 
plane  or  changing  speeds.  Because  the 
majority  of  marine  operation  is  fairly 
steady,  EPA  believes  that  the  NTE 
testing  should  allow  for  short  emissions 
spikes  under  transience.  Engine  testing 
may  not  include  transient  operation  that 
cannot  be  replicated  by  similar  engines 


"  "Heavy-duty  Diesel  Engines  Controlled  by 
Onboard  Computers:  Guidance  on  Reporting  and 
Evaluating  Auxiliary  Emission  Control  Devices  and 
the  Defeat  Device  Prohibition  of  the  Clean  Air  Act  " 
U.S.  EPA,  October  15, 1998. 
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as  installed  on  actual  vessels  in  use, 
since  those  are  operations  that  the 
engine  is  not  designed  for  and  is  not 
expected  to  see  in-use.  Therefore,  there 
would  be  no  in-use  emission  impact 
from  such  operations.  To  ensure  that  a 
short  transience  does  not  unfairly  give 
high  resuhs,  EPA  proposes  that  the 
emissions  sampling  must  be  at  least 
over  a  30  second  time  period.  This  30 
second  sampling  period  should  be  long 
enough  to  allow  an  emissions  spike  to 
be  averaged  out  while  still  retaining  a 
short  enough  period  to  look  at  a  specific 
type  of  operation.  EPA  proposes  that  an 
acceleration  associated  vidth  bringing  a 
vessel  to  plane  be  ehgible  for  inclusion 
in  any  NTE  type  testing  regardless  of 
whether  it  falls  within  the  NTE  zone 
showrn  in  Figure  1. 

The  NTE  standards  are  proposed  to 
apply  under  any  ambient  air  conditions. 
Within  the  following  air  temperature 
and  humidity  ranges,  no  corrections 
will  be  allowed  to  account  for  the  effects 
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of  temperature  or  humidity  on 
emissions:  IS-SS'C  for  ambient  air 
temperature  and  7.1-10.7  grams  water 
per  kilogram  of  dry  air  for  humidity. 
Ambient  water  temperature  must  be  in 
the  range  of  5-32°C  during  NTE  testing. 
In  addition,  the  engines  must  comply 
with  the  standards  for  the  full  range  of 
test  fuel  specifications. 

The  defeat  device  provisions 
established  for  highway  and  nonroad 
engines  are  proposed  to  apply  to  marine 
diesel  engines  in  addition  to  the  NTE 
requirements.  A  design  in  which  an 
engine  met  the  standard  at  the  steady- 
state  test  points  but  was  intentionally 
designed  to  approach  the  NTE  limit 
everywhere  else  would  be  considered  to 
be  defeating  the  standard.  Electronic 
controls  that  recognize  when  the  engine 
is  being  tested  for  emissions  and  adjust 
the  emissions  from  the  engine  would  be 
another  example  of  a  defeat  device, 
regardless  of  the  emissions  performance 
of  the  engine. 

EPA  is  aware  that  marine  diesel 
engines  may  not  be  able  to  meet  the 
emissions  limit  under  all  conditions. 
Specifically,  there  are  times  when 
emissions  control  must  be  compromised 
for  startability  or  safety.  EPA  is  not 
proposing  that  engine  starting  be 
included  in  the  NTE  testing.  In  addition, 
EPA  manufacturers  would  have  the 
option  of  petitioning  the  Administrator 
to  allow  emissions  to  increase  under 
engine  protection  strategies  such  as 
when  an  engine  overheats. 

EPA  proposes  to  allow  manufacturers 
to  petition  to  adjust  the  size  and  shape 
of  the  NTE  zone  for  certain  engines  if 
they  can  certify  to  the  Agency  that  the 
engine  will  not  see  operation  outside  of 
the  revised  NTE  zone  in  use.  This  way, 
manufacturers  could  avoid  having  to 
test  their  engines  under  operation  that 
they  would  never  see  in  use.  However, 
manufacturers  would  still  be 
responsible  for  all  operation  of  an 
engine  on  a  vessel  that  would 
reasonably  be  expected  to  be  seen  in-use 
and  would  be  responsible  for  ensuring 
that  their  specified  operation  is 
indicative  of  real-world  operation.  In 
addition,  if  a  manufacturer  designs  an 
engine  for  operation  at  speeds  and  loads 
outside  of  the  proposed  NTE  zone  (i.e., 
variable-speed  engines  used  with 
variable-pitch  propellers),  the 
manufacturer  would  be  responsible  for 
notifying  EPA  so  that  their  NTE  zone 
can  be  modified  appropriately  to 
include  this  operation. 

EPA  is  interested  in  refining  the  NTE 
concept  for  marine  diesel  engines  prior 
to  the  final  rule  where  appropriate.  One 
concern  may  exist  for  mechanically 
controlled  engines  that  are  only  capable 
of  a  fixed  injection  timing.  It  may  be 


difficult  for  these  engines  to  achieve  a 
flat  emissions  profile,  especially  at  low 
speeds  and  loads  where  brake-specific 
emissions  are  often  higher.  One 
potential  option  for  addressing  this 
problem  would  be  to  split  the  NTE  zone 
into  two  subzones  with  a  relaxed  cap  at 
lower  speeds  and  loads.  EPA  requests 
comment  on  this  option  and  on  any 
other  technical  options  and 
improvements  to  the  off-cycle 
provisions  as  proposed. 

The  Engine  Manufacturers 
Association  has  presented  an  off-cycle 
concept  to  EPA  in  response  to  concerns 
and  concepts  raised  by  the  Agency.  This 
concept  is  in  a  briefing  format  and  may 
be  found  in  the  docket. ^s  In  the  EMA 
concept,  the  NTE  zone  emissions  limit 
is  based  on  the  emissions  at  individual 
steady-state  test  modes  with  limits  on 
the  interpolated  values  between  the 
modes  rather  than  a  fiat  cap.  In  the 
highway  policy,  EPA  uses  a  concept 
similar  to  this  but  it  is  in  addition  to  a 
flat  emissions  limit.  The  NTE  zone 
described  by  EMA  is  smaller  than  the 
proposed  zone,  and  the  emissions  limit 
is  higher  on  average.  EPA  requests 
comment  on  this  approach  and  on 
whether  or  not  it  is  needed  in  addition 
to  the  proposed  approach  as  in  the  on- 
highway  program. 

EPA  is  not  proposing  an  NTE  limit,  at 
this  time,  for  engines  certified  using  the 
D2  or  Cl  test  duty  cycles.  EPA  does  not 
yet  have  enough  data  on  the  operating 
characteristics  of  auxiliary  engines  to 
determine  NTE  zones  and  associated 
limits  for  these  engines.  However,  EPA 
is  gathering  data  and  intents  to  evaluate 
the  NTE  concept  for  auxiliary  engines. 
This  effort  will  likely  be  combined  with 
the  efforts  begun  to  evaluate  off-cycle     - 
emission  for  land-based  nonroad 
engines.  EPA  requests  comment  on 
appropriate  NTE  zones  and  limits  for 
auxiliary  engines. 

G.  Voluntary  Low-Emitting  Engine 
Program 

Officials  representing  certain  cities, 
states,  or  regions  in  the  U.S.  have 
.expressed  interest  in  developing 
incentive  programs  to  encourage  the  use 
of  engine  technologies  that  go  beyond 
federal  emission  standards.  Some  of 
these  technologies  have  already 
undergone  significant  development.  In 
the  final  rule  for  land-based  nonroad 
diesel  engines,  EPA  included  a  program 
of  voluntary  standards  for  low-emitting 
engines,  referring  to  these  as  "Blue  Sky 
Series"  engines  (63  FR  56967,  October 


^»  Engine  Manufacturers  Association.  "EMA 
Alternative  Proposal  for  Controlling  "Off-Cycle' 
Emissions  from  Marine  Engines."  September  25. 
1998. 


23,  1998).  EPA  is  proposing  similar 
voluntary  standards  as  part  of  this 
rulemaking.  The  program,  if  successful, 
will  lead  to  the  introduction  and  more 
widespread  use  of  these  low-emission 
technologies. 

Ongoing  research  has  led  to  much 
improved  prospects  for  a  variety  of  low- 
emitting  diesel  engine  technologies. 
Technology  developments  to  meet 
upcoming  emission  requirements  for 
highway  diesel  engines  are  expected  to 
substantially  reduce  emissions  without 
relying  on  exhaust  aftertreatment.  Much 
of  'dhis  technology  development  forms 
the  basis  for  setting  the  emission  limits 
described  in  this  proposal,  but  EPA 
believes  that  manufacturers  may  be 
prepared  to  more  aggressivelytransfer 
some  of  these  advanced  technologies  to 
marine  engines.  The  motivation  to 
exceed  emission  requirements  could 
either  be  to  gain  early  experience  with 
certain  technologies  as  a  strategy  to 
ensure  long-term  control  of  quality,  or 
as  a  response  to  external  incentives. 

In  addition,  alternative  fuels  and 
exhaust  aftertreatment  options  continue 
to  expand  as  companies  further  develop 
technologies  for  reaching  very  low 
emission  levels.  For  example,  some 
particulate  traps  are  now  designed  for 
regeneration  without  an  active  control 
system,  sometimes  using  fuel-based 
catalyst  materials  to  reduce  regeneration 
temperature  requirements.  Selective 
catalytic  reduction,  long  used  very 
effectively  in  stationary  source 
applications,  is  now  in  several 
demonstration  marine  vessels.  Plasma 
and  thermoelectric  techniques  are  also 
under  consideration  for  large  particulate 
and  NOx  reductions.  EPA  is  very 
interested  in  seeing  a  demonstration  of 
the  emission-control  potential  for  these 
engines  in  marine  applications, 
especially  related  to  the  capability  of 
maintaining  low  emission  levels  over 
extended  in-use  operation. 

As  with  the  land-based  rule,  EPA 
proposes  that  Tier  3  emission  levels, 
where  applicable,  are  the  appropriate 
level  for  defining  Blue  Sky  Series 
engines.  For  PM  emissions,  a  calculated 
level  corresponding  to  a  40  percent 
reduction  beyond  Tier  2  levels  is 
proposed  as  a  qualifying  level  for  Blue 
Sky  Series  engines  (see  Table  10).  While 
the  Blue  Sky  Series  emission  limits  are 
voluntary,  a  manufacturer  choosing  to 
certify  an  engine  under  this  program 
would  be  required  to  meet  all  the 
provisions  established  to  demonstrate 
compliance  with  these  limits,  including 
Jillowable  maintenance,  warranty,  useful 
life,  rebuild,  and  deterioration  factor 
provisions. 
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Table  10.— Voluntary  Emission 
Standards  (g/kW-hr) 


Rated  Brake  Power 
(kW) 

HC+NOx 

PM 

power  >  37  kW 
displ.<0.9  

4.0 
4.0 
4.0 
5.0 
5.0 

0  24 

0.9<displ.<1.2 

0  18 

1.2<displ.<2.5 

0  12 

2.5<displ.<5.0 

0  12 

5.0<displ.<20 

0  16 

The  Blue  Sky  Series  program  would 
begin  immediately  upon  promulgation 
and  would  continue  through  the  2007 
model  year.  EPA  would  evaluate  the 
program  to  determine  if  it  should  be 
continued  for  2008  and  later  engines, 
and  if  so,  whether  any  changes  are 
needed.  This  evaluation  will  be 
considered  as  part  of  the  2003 
Feasibility  Review. 

Creating  a  program  of  voluntary 
standards  for  low-emitting  engines, 
including  testing  and  durability 
provisions  to  help  ensure  adequate  in- 
use  performance,  will  be  a  major  step 
forward  in  advancing  innovative 
emission  control  technologies,  because 
EPA  certification  will  provide 
protection  against  false  claims  of 
environmentally  beneficial  products. 
For  the  program  to  be  most  effective, 
however,  incentives  for  the  production 
of  these  engines  must  be  created  as  well. 

The  Agency  is  concerned  that  such 
incentive  programs  not  lead  to  a  net 
detriment  to  the  environment  through 
the  double-counting  of  benefits.  EPA 
has  therefore  concluded  that 
manufacturers  choosing  to  sell  an 
engine  with  the  Blue  Sky  Series 
designation  should  not  generate 
averaging,  banking,  and  trading  credits 
for  demonstrating  compliance  with  EPA 
programs.  Other  groups  would  then  be 
free  to  design  credit  programs  without 
concern  for  any  double-counting  or 
other  unintended  effect  of  overlapping 


programs.  EPA  solicits  comment  on  the 
Blue  Sky  Series  approach  for  marine 
diesel  engines  generally  and  on  its 
interaction  with  the  ABT  program. 

In  addition  to  credit-based  programs, 
the  Agency  sees  substantial  potential  for 
users  and  state  and  local  governments  to 
establish  incentive  programs.  For 
example,  state  or  local  governments  or 
individual  ports  may  be  able  to  add 
incentives  for  introducing  low-emitting 
engine  technologies  in  harbor  and  other 
coastal  vessels.  The  Agency  solicits 
ideas  that  could  encourage  the  creation 
of  these  incentive  programs  by  users 
and  state  and  local  governments.  EPA 
also  solicits  comment  on  additional 
measures  that  could  be  taken  at  a  federal 
level  to  encourage  development  and 
introduction  of  these  engines. 

H.  Durability 

To  achieve  the  full  benefit  of  the 
emissions  standards,  manufacturers 
must  design  and  build  engines  with 
durable  pmission  controls.  This  means 
that  mariufactiu-ers  are  responsible  for 
the  emission  results  for  the  engines  they 
produce  throughout  their  useful  life. 3'  It 
is  also  necessary  to  encourage  the 
proper  maintenance  and  repair  of 
engines  throughout  their  lifetime.  The 
goal  is  for  engines  to  maintain  good 
emission  performance  throughout  their 
in-use  operation.  Therefore,  EPA 
believes  it  is  necessary  to  adopt 
measures  to  address  concerns  about 
possible  in-use  emission  performance 
degradation.  The  proposed  durability 
provisions,  described  below,  are 
intended  to  help  ensure  that  engines  are 
still  meeting  applicable  standards  in 
use.  The  specific  areas  of  the  durability 
program  focused  on  here  are  useful  life, 
warranty  periods,  deterioration  factors, 
allowable  maintenance  intervals,  and 
rebuilding  requirements.  Most  of  these 
provisions  are  carried  over  from  the 
land-based  or  locomotive  programs. 


EPA  seeks  comments  on  all  aspects  of 
this  durability  program. 

1.  Useful  Life 

Useful  life  is  the  period  during  which 
the  marine  engine  is  required  to  meet 
the  emission  standards.  For  Category  1 
engines,  EPA  is  proposing  a  useful  life 
of  10  years  or  10,000  hours  of  operation. 
This  proposal  is  slightly  different  from 
the  10  years  or  8,000  hours  of  operation 
finalized  for  land-based  nonroad 
engines,  to  reflect  the  different  usage 
pattern  for  marine  engines.  Specifically, 
the  10,000-hour  requirement  is  based  on 
an  expected  five-year  period  until  the 
first  time  the  engine  is  rebuilt,  and  an 
expected  usage  rate  of  2,000  hours  per 
year.  EPA  requests  comment  on  this 
proposed  useful  life  for  Category  1 
engines. 

For  Category  2  engines,  EPA  is 
proposing  a  useful  life  of  10  years  or 
20,000  hours  of  operation.  This  proposal 
differs  from  the  10  years  or  7.5  MW- 
hours  per  horsepower  useful  life 
recently  finalized  for  locomotive 
engines  to  reflect  the  hours  of  operation 
instead  of  MW-per-horsepower 
requirement  for  locomotive  engines. 
This  is  because  marine  engine  operation 
is  typically  monitored  using  hour 
meters  rather  than  KfW-hour  meters.  In 
this  case,  the  20,000-hour  requirement 
for  marine  engines  is  calculated  based 
on  an  operating  rate  of  4,000  hours  of 
use  per  year,  with  five  years  between 
rebuilds.  This  hour  value  is  less  than 
would  be  obtained  from  7.5  MW-hrs  per 
horsepower  and  an  average  duty  cycle 
for  a  locomotive.  Using  these  values 
would  result  in  a  useful  life  value  of 
about  30,000  hours.  This  is  nevertheless 
appropriate,  since  locomotives  typically 
receive  significantly  more  maintenance 
in  use,  and  are  operated  for  longer 
periods  between  rebuilds.  EPA  requests 
comment  on  the  proposed  useful  life  for 
Category  2  engines. 


Table  1 1  .—Proposed  Useful  Life  and  Warranty  Periods 


Category 


Category  1 
Category  2 


Useful  life 


Hours 


10,000 
20,000 


Years 


10 
10 


Warranty  period 


Hours 


5,000 
10,000 


Years 


3.  Deteriora 


5 

5 


The  above  approach  of  basing  useful 
life  on  time  to  first  rebuild  was  chosen 
because  it  is  difficuh  to  justify  holding 
the  engine  manufacturer  responsible  for 
an  engine's  emissions  after  the  engine  is 


"This  is  different  from  tfie  approach  used  in 
MARPOL  Annex  VI,  according  to  which 
manufacturers  must  ensure  their  engines  meet  the 


rebuilt.  The  original  engine 
manufacturer  has  little,  if  any,  control 
over  the  rebuild  process,  and  the 
rebuilding  process  often  includes 
changes  to  the  engine  that  may  have  an 


emission  limits  at  the  time  of  certification  but  ship 
owners  become  responsible  for  their  continued 
compliance  with  the  limits.  Under  that  program. 


effect  on  emissions.  At  the  same  time, 
however,  these  engines  are  often  kept  in 
service  much  longer  than  the  proposed 
useful  life.  Median  values  for  service 
lives  are  15  years  for  Category  1 


compliance  is  verified  during  flag-state  and  port- 
state  inspections. 


emission  co 
devices.  Th( 
intended  to 
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propulsion  engines  and  23  years  for 
Category  2  engines.  These  longer  service 
lives  mean  that  the  engine  may  be 
exempt  from  in-use  testing  for  more 
than  half  its  service  life.  EPA  therefore 
believes  it  is  important  to  be  able  to 
conduct  recall  testing  on  these  engines 
throughout  the  established  useful  life 
period.  Also,  EPA  requests  comment  on 
whether  useful  life  should  be  based  on 
the  average  time  to  first  rebuild,  or 
whether  EPA  should  attempt  to  regulate 
emissions  beyond  the  anticipated  point 
of  first  rebuild,  either  through  an 
extended  useful  life  speciRcation  or 
some  other  means. 

2.  Warranty  Periods 

Tied  to  the  useful  life  is  the  minimum 
warranty  period  imposed  under  the 
Clean  Air  Act.  The  proposed  warranty 

Eeriods  for  marine  diesel  engines  are 
ased  on  the  ratio  of  useful  life  and 
warranty  periods  established  for  land- 
based  nonroad  engines.  Specifically, 
EPA  is  proposing  a  warranty  period  of 
5,000  hours  or  5  years  for  Category  1 
engines,  and  10,000  hours  or  5  years  for 
Category  2  engines.  EPA  requests 
comment  on  this  approach,  or  whether 
the  locomotive  approach  based  on  one- 
third  of  the  engine's  useful  life  should 
be  used. 

EPA  is  also  proposing  defect  reporting 
requirements.  Consistent  with  the 

Eirovisions  that  apply  to  highway  and 
and-based  nonroad  engines,  these 
provisions  require  Category  1  engine 
manufacturers  to  report  to  EPA 
whenever  a  manufacturer  identifles  a 
specific  emission-related  defect  in  25  or 
more  engines.  However,  EPA  is 
proposing  to  specify  a  lower  threshold 
of  10  engines  for  Category  2  marine 
engines,  which  is  the  same  limit  as 
applies  to  locomotives. 

3.  Deterioration  Factors 

To  further  ensure  that  the  proposed 
emission  limits  are  met  in  use,  EPA 
proposes  to  require  the  application  of  a 
deterioration  factor  (DF)  to  Category  1 
and  Category  2  marine  diesel  engines  in 
evaluating  emission  control 
performance  during  the  certification  and 
production-line  testing  process.  The 
emissions  from  new  engines  are 
adjusted  using  the  DF  to  account  for 
potential  deterioration  in  emissions  over 
the  life  of  the  engine  due  to  aging  of 
emission  control  technologies  or 
devices.  The  resulting  emission  level  is 
intended  to  represent  the  expected 
emissions  at  the  end  of  the  useful  life 
period.  Specifically,  EPA  believes  that 
the  ability  of  new  emission  control 
technologies,  such  as  aftertreatment, 
sophisticated  fuel  delivery  controls,  and 
some  cooling  systems,  to  reduce 


emissions  declines  as  these  systems  age. 
The  DF  is  applied  to  the  certification 
emission  test  data  to  represent 
emissions  at  the  end  of  the  useful  life  of 
the  engine.  Currently,  DFs  are  required 
for  highway  heavy-duty  engines, 
nonroad  land-based  engines,  and 
locomotive  engines.  EPA  is  proposing  to 
extend  this  approach  to  marine  diesel 
engines  as  well.  EPA  requests  comment 
on  all  aspects  of  the  proposed  DF 
provisions,  described  below. 

EPA  is  proposing  that  marine  diesel 
engine  DFs  be  determined  by  the  engine 
manufacturers  in  accordance  with  good 
engineering  practices.  Consistent  with 
the  land-based  nonroad  and  locomotive 
programs,  EPA  is  not  proposing  a 
specified  procedure.  The  DFs,  however, 
would  be  subject  to  EPA  approval,  and 
must  be  consistent  with  in-use  test  data. 
Additionally,  the  DF  should  be 
calculated  for  the  worst-case  engine 
calibration  offered  within  the  engine 
family.-w 

It  is  not  EPA's  intent  to  require  a  great 
deal  of  data  gathering  on  engines  that 
use  established  technology  for  which 
the  manufacturers  have  the  experience 
to  develop  appropriate  DFs.  New  DF 
testing  may  not  be  needed  where 
sufficient  data  already  exists.  However, 
EPA  is  proposing  to  apply  the  DF 
requirement  to  all  engines  so  that  EPA 
can  be  sure  that  reasonable  methods  are 
being  used  to  ascertain  the  capability  of 
engines  to  meet  standards  throughout 
their  useful  lives. 

Consistent  with  the  land-based  engine 
programs,  EPA  proposes  to  allow 
marine  diesel  engine  manufacturers  the 
flexibility  of  using  carryover  and 
carryacross  of  durability  emission  data 
fi-om  a  single  engine  that  has  been 
certified  to  the  same  or  more  stringent 
standard  for  which  all  of  the  data 
applicable  for  certification  has  been 
submitted.  In  addition,  EPA  seeks 
comment  on  whether  this  flexibility 
should  be  extended  to  allow 
deterioration  data  from  highway  or 
nonroad  engines  to  be  used  for  similar 
marine  diesel  engines.  EPA  is  concerned 
that  DFs  calculated  for  land-based 
engines  may  not  be  the  same  as  for 
marine  engines,  due  to  their  different 
operating  environments  and  duty 
cycles. 

Finally,  EPA  is  proposing  that  DFs  be 
calculated  as  an  additive  value  (i.e.,  the 
arithmetic  difference  between  emission 
level  at  full  useful  life  and  the  emission 
level  at  the  test  point)  for  engines 
without  exhaust  aftertreatment  devices. 


'"The  worst  case  would  be  the  engine  calibration 
expected  to  generate  the  highest  level  of  emmi'sion 
deterioration  over  the  useful  life,  using  good 
engineering  judgment. 


In  contrast,  DFs  should  be  calculated  as 
a  multiplicative  value  (i.e.,  the  ratio  of 
the  emission  level  at  full  useful  life  to 
the  emission  level  at  the  test  point)  for 
engines  using  exhaust  aftertreatment 
devices.  This  is  consistent  with  the  DF 
requirements  applicable  to  other  diesel 
engines,  based  on  observed  patterns  of 
emission  deterioration. 

4.  Allowable  Maintenance  Intervals 

In  the  highway,  land-based,  and 
locomotive  rules,  EPA  requires 
manufacturers  to  furnish  the  uhimate 
purchaser  of  each  new  nonroad  engine 
with  written  instructions  for  the 
maintenance  needed  to  ensure  proper 
functioning  of  the  emission  control 
system.  Generally,  manufacturers 
req^iire  the  owners  to  perform  this 
maintenance  as  a  condition  of  their 
emission  warranties.  If  such  required 
maintenance  is  more  than  the  engine 
owTier  is  likely  to  perform  due  to  cost 
or  inconvenience,  then  in-use  emissions 
deterioration  can  result.  Consequently, 
in  both  the  nonroad  and  highway  rules, 
EPA  imposes  limits  on  the  frequency  of 
maintenance  that  can  be  required  of  the 
engine  owners  for  emission-related 
components;  these  limits  also  apply  to 
the  engine  manufacturer  during  engine 
certification  and  durability  testing. 
Further,  the  performance  of 
maintenance  would  be  considered 
during  any  in-use  recall  testing 
conducted  by  the  Agency. 

Consistent  with  the  land-based 
nonroad  rule,  EPA  is  proposing 
minimum  allowable  maintenance 
intervals  for  Category  1  and  Category  2 
marine  diesel  engines,  to  ensure  that 
their  emission  control  technologies  are 
practical  in  use.  The  proposed 
minimum  intervals  are  very  similar  to 
those  required  for  nonroad  and  highway 
diesel  engines  (40  CFR  89.109;  40  CFR 
86.094-25).  Alternatively.  EPA  could 
adopt  the  locomotive  approach  of  not 
precisely  defining  minimum  intervals 
for  adjustment,  cleaning,  repair,  or 
replacement  of  various  components  but, 
instead,  merely  requiring  engine 
manufacturers  to  specify  these 
minimum  maintenance  intervals  at  the 
time  of  certification,  subject  to  EPA 
approval.  EPA  is  not,  however, 
proposing  the  locomotive  approach  in 
which  locomotive  owners  who  fail  to 
properly  maintain  a  locomotive  will  be 
subject  to  civil  penalties  for  tampering. 
EPA  requests  comment  on  these 
approaches  for  allowable  maintenance 
intervals  and  the  appropriateness  of 
extending  the  land-based  intervals  to 
marine  diesel  engines. 
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5.  Rebuilt  Engines 

It  is  common  for  marine  diesel 
engines  to  be  rebuilt  several  times 
during  the  course  of  their  lifetimes. 
Similar  to  land-based  nonroad  engines, 
EPA  has  two  concerns  regarding  the 
rebuilding  of  marine  diesel  engines. 
First,  EPA  is  concerned  that  during 
engine  rebuilding,  there  may  not  be  an 
incentive  to  check  and  repair  emission 
controls  that  do  not  affect  engine 
performance.  Second,  EPA  is  concerned 
that  there  may  be  an  incentive  to  rebuild 
engines  to  an  older  configuration  due  to 
real  or  perceived  performance  penalties 
associated  with  technologies  that  would 
be  used  to  meet  the  standards  proposed 
in  this  notice.  Such  practices  would 
likely  result  in  increased  emissions. 

To  address  these  concerns,  EPA  is 
proposing  to  extend  the  land-based 
nonroad  rebuild  requirements  to  marine 
diesel  engines.  Specifically,  EPA 
proposes  that  the  parties  involved  in  the 
process  of  rebuilding  or 
remanufacturing  engines  must  follow 
specific  provisions  to  avoid  tampering 
with  the  engine  and  emission  controls. 
Like  the  nonroad  requirements,  the 
applicability  of  these  provisions  is 
based  on  the  build  date  of  the  engine. 
The  rebuild  requirements  would  apply 
to  any  engine  built  on  or  after  the  date 
that  new  standards  apply  to  that 
engine's  specific  category  or  group, 
regardless  of  the  emission  levels  that  the 
individual  engine  is  designed  to 
achieve.  The  proposed  provisions  for 
rebuilding  are  as  follows: 

(1)  EPA  proposes  that,  during  engine 
rebuilding,  parties  involved  must  have  a 
reasonable  technical  basis  for  knowing 
that  the  rebuilt  engine  is  equivalent, 
from  an  emissions  standpoint,  to  a 
certified  configuration  (i.e.,  tolerances, 
calibrations,  and  specifications). 

(2)  When  an  engine  is  being  rebuilt 
and  remains  installed  or  is  reinstalled  in 
the  same  vessel,  it  must  be  rebuilt  to  a 
configuration  of  the  same  or  later  model 
year  as  the  original  engine.  When  an 
engine  is  being  replaced,  the 
replacement  engine  must  be  an  engine 
of  (or  rebuih  to)  a  configuration  of  the 
same  or  later  model  year  as  the  original 
engine. 

(3)  At  the  time  of  rebuild,  emission- 
related  codes  or  signals  from  on-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 
responding  appropriately  to  the 
diagnostic  codes.  Diagnostic  systems 
must  be  free  of  all  such  codes  when  the 
rebuilt  engines  are  returned  to  service. 
Further,  such  signals  may  not  be 
rendered  inoperative  during  the 
rebuilding  process. 


(4)  When  conducting  an  in-frame 
rebuild  or  the  installation  of  a  rebuilt 
engine,  all  emission-related  components 
not  otherwise  addressed  by  the  above 
provisions  must  be  checked  and 
cleaned,  repaired,  or  replaced  where 
necessary,  following  manufacturer 
recommended  practices. 

Under  this  proposal,  any  person  or 
entity  engaged  in  the  process,  in  whole 
or  part,  of  rebuilding  engines  who  fails 
to  comply  with  the  above  provisions 
may  be  liable  for  tampering.  Parties 
would  be  responsible  for  the  activities 
over  which  they  have  control,  so  there 
may  be  more  than  one  responsible  party 
for  a  single  engine  in  cases  where 
different  parties  perform  different  tasks 
during  the  engine  rebuilding  process 
(e.g.,  engine  rebuild,  full  engine 
assembly,  installation).  EPA  is  not 
proposing  any  certification  or  in-use 
emissions  requirements  for  the  rebuilder 
or  engine  owner.  EPA  requests  comment 
on  the  appropriateness  of  applying  this 
rebuild  program  to  marine  diesel 
engines. 

EPA  is  proposing  to  adopt  modest 
record  keeping  requirements  that  EPA 
believes  are  in  line  with  customary 
business  practices.  The  records  would 
be  kept  by  persons  involved  in  the 
process  of  marine  diesel  engine 
rebuilding  or  remanufacturing  and 
would  include  the  hours  of  use 
accumulated  on  the  engine  at  time  of 
rebuild  and  a  list  of  the  work  performed 
on  the  engine  and  related  emission 
control  systems,  including  a  list  of 
replacement  parts  used,  engine 
parameter  adjustments,  design  element 
changes,  and  work  performed  as 
described  in  item  (4)  of  the  rebuild 
provisions  above.  EPA  proposes  that 
such  records  be  kept  for  two  years  after 
the  engine  is  rebuilt. 

Under  this  proposal,  parties  would  be 
required  to  keep  the  information  for  two 
years  but  would  be  allowed  to  use 
whatever  format  or  system  they  choose, 
provided  that  the  information  can  be 
readily  understood  by  an  EPA 
enforcement  officer.  EPA  proposes  that 
parties  would  not  be  required  to  keep 
information  that  they  do  not  have  access 
to  as  part  of  normal  business  practice. 
In  cases  where  it  is  customary  practice 
to  keep  records  for  engine  famifies 
rather  than  specific  engines,  where  the 
engines  within  that  family  are  being 
rebuilt  or  remanufactured  to  an 
identical  configuration,  such  record 
keeping  practices  are  proposed  to  be 
satisfactory.  Rebuilders  would  be  able  to 
use  records  such  as  build  lists,  parts 
lists,  and  engineering  parameters  that 
they  keep  of  the  engine  families  being 
rebuilt  rather  than  on  individual 
engines,  provided  that  each  engine  is 


rebuilt  in  the  same  way  to  those 
specifications.  EPA  requests  comments 
on  the  appropriateness  of  the  proposed 
record  keeping  requirements,  including 
whether  the  records  should  be  kept  for 
a  longer  period  of  time,  such  as  for  five 
years. 

6.  Replacement  Engines 

As  noted  elsewhere  in  this  discussion, 
an  important  constraint  on  the  ability  to 
replace  a  marine  diesel  engine  concerns 
the  ability  to  remove  the  engine  from 
the  vessel.  In  many  cases,  the  vessel  is 
built  around  the  engine  and  removal  is 
difficult  if  not  impossible.  Nevertheless, 
there  may  be  situations  in  which  a 
marine  diesel  can  or  must  be  removed 
from  a  vessel,  to  be  replaced  with  a 
different  engine.  Under  these 
requirements,  whenever  a  compliant 
engine  is  removed  from  a  vessel,  the 
replacement  engine  must  meet  the 
emission  requirements  that  were  in 
effect  at  the  time  the  vessel  was  built. 
For  example,  any  engine  installed  on  a 
vessel  built  in  2008  must  comply  with 
the  requirements  proposed  in  this 
action,  regardless  of  whether  it  is 
installed  in  2008  or  any  year  thereafter. 
The  intent  of  this  requirement  is  to 
ensure  that  vessel  owners  cannot  evade 
the  proposed  emission  requirements  by 
installing  a  noncomplying  engine  on 
their  vessel  after  the  vessel  is  placed 
into  service.  These  provisions  also 
allow,  in  some  cases,  engine 
manufacturers  to  produce  new 
replacement  engines  of  an  older  model 
that  do  not  comply  with  the  otherwise 
applicable  standards,  provided  that  the 
new  engines  meet  the  emission 
standards  that  applied  to  the  engines 
being  replaced.  However,  manufacturers 
would  only  be  allowed  to  produce  such 
engines  in  cases  where  it  was  necessary 
for  reasons  such  as  space  constraints. 
Consistent  with  replacement  engine 
provisions  in  other  programs,  some 
additional  constraints  ensure  that 
companies  do  not  circumvent  the 
regulations  (see  40  CFR  89,  Subpart  J). 
EPA  seeks  comment  on  the  necessity  of 
such  a  provision. 

/.  Certification 

As  discussed  previously,  EPA  expects 
technology  to  be  shared  between  land- 
based  engines  and  marine  engines.  EPA 
expects  some  engine  manufacturers  to 
produce  engines  of  the  same  basic 
design  for  sale  in  both  areas. 
Specifically,  Category  1  marine  engines 
are  expected  to  share  the  technology 
developed  for  land-based  nonroad 
engines,  and  Category  2  engines  are 
expected  to  share  technology  developed 
for  locomotive  engines.  To  account  for 
this  product  overlap,  EPA  is  proposing 
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to  base  certification  data  and 
administration  requirements  for 
Category  1  on  the  existing  program  for 
land-based  nonroad  engines,  and  for 
Category  2  marine  engines  on  the 
existing  program  for  locomotive 
engines.'*', '•^  Specific  certification 
provisions  are  discussed  more  fully  in 
the  following  sections. 

1.  Engine  Family  Definition 

EPA  is  proposing  that  engine 
grouping  for  the  purpose  of  certification 
be  accomplished  through  the 
application  of  an  "engine  family" 
definition.  Engines  expected  to  have 
similar  emission  characteristics 
throughout  the  useful  life  are  proposed 
to  be  classified  in  the  same  engine 
family.  Separate  engine  family 
classification  is  also  required  for  each 
marine  engine  category  (i.e..  Categories 
1,  2,  and  3  will  be  in  separate  engine 
families). 

EPA  is  proposing  specific  parameters 
to  define  engine  family  for  each  category 
of  marine  engine.  To  provide  for 
administrative  flexibility  in  the 
proposal,  the  Administrator  will  have 
the  authority  to  separate  engines 
normally  grouped  together  or  to 
combine  engines  normally  grouped 
separately  based  upon  a  manufacturer's 
request  substantiated  with  an  evaluation 
of  emission  characteristics  over  the 
engine's  useful  life. 

For  Category  1,  EPA  is  proposing  to 
use  the  engine  family  definition  for 
land-based  nonroad  engines  with  the 
addition  of  the  fuel  system  type  and  fuel 
injection  control  used  (mechanical 
versus  electrical). ''^  For  Category  2,  EPA 
is  proposing  to  use  the  engine  family 
definition  for  locomotive  engines.'*^ 

These  definitions  are  proposed  to 
provide  consistency  between  land-based 
and  marine  engines  of  the  same  basic 
type.  The  fuel  system  type  and  control 
type  were  added  to  the  land-based 
nonroad  engine  family  definition  to 
reduce  the  variability  of  emissions 
within  an  engine  family.  This  change 
will  aid  manufacturers  in  selecting  the 
"worst-case"  engine  for  emission 
testing.  It  will  lessen  the  chance  of 
noncompliance  in  use  by  ensuring  that 
the  highest  emitting  engine  is  tested 
during  certification. 


■"  See  40  CFR  89  Supart  B  for  the  provison  of  the 
land-based  nonroad  engine  program. 

*^  See  40  CFR  92  Supart  C  for  the  provison  of  the 
locomotive  program. 

•"See  40  CFR  89.116  for  the  engine  family 
deHnition  used  for  land-based  nonroad  engines. 

"See  40  CFR  92.204  for  the  engine  family 
definition  for  locomotives. 

■*'  It  may  be  necessary  to  reconsider  the  stringency 
pf  the  land-based  nonroad  engine  emission 


The  engine  family  definition  is 
fundamental  to  the  certification  process 
and  to  a  large  degree  determines  the 
amount  of  testing  required  for 
certification.  As  proposed, 
manufacturers  would  be  required  to 
estimate  the  rate  of  deterioration  for 
each  engine  family  (see  the  discussion 
of  deterioration  factors  in  Section  V.G.3. 
for  further  details).  Compliance  with  the 
emission  standard  will  also  be 
demonstrated  for  each  engine  family 
based  upon  required  testing  and  the 
application  of  the  deterioration  factor. 
Separate  certificates  of  conformity 
would  be  required  for  each  engine 
family. 

2.  Emission  Data  Engine  Selection 

EPA  is  proposing  that  manufacturers 
select  the  highest  emitting  engine  (i.e., 
"worst-case"  engine)  in  a  family  for 
certification  testing.  In  making  that 
determination,  the  manufacturer  shall 
use  good  engineering  judgement 
(considering,  for  example,  all  engine 
configurations  and  power  ratings  within 
the  engine  family  and  the  range  of 
installation  options  allowed).  By 
requiring  the  worst-case  engine  to  be 
tested,  EPA  is  assured  that  all  engines 
within  the  engine  family  are  complying 
with  emission  standards  for  the  least 
cost  in  test  engines  run.  If 
manufacturers  feel  that  the  engine 
family  is  grouped  too  broadly  or  that  the 
worst-case  emission  data  engine  would 
underestimate  the  emission  credits 
available  under  the  ABT  provisions, 
they  may  request  the  separation  of  the 
dissimilar  calibrations  (based  on  an 
evaluation  of  emission  characteristics 
over  the  engine's  useful  life)  into 
separate  engine  families. 

.  /.  SEA,  Production  Line  Testing 

One  of  the  challenges  of  serial  engine 
production  is  ensuring  that  each  engine 
produced  has  the  same  emission 
characteristics  as  the  original 
certification  engine.  The  more  , 

traditional  approach  used  for  ensuring 
that  the  engines  are  produced  as 
designed  is  called  Selective 
Enforcement  Auditing  (SEA).  In  the  SEA 
program,  EPA  audits  the  emissions  of 
new  production  engines  by  requiring 
manufacturers  to  test  engines  pulled  off 
the  production  line  on  short  notice.  This 
spot  checking  approach  relies  largely  on 
a  deterrence  strategy.  Manufacturers 
prefer  to  design  their  engines  and 
production  processes  and  take  other 
steps  necessary  to  make  sure  their 
engines  are  produced  as  designed  in 
order  to  avoid  the  penalties  associated 
with  failing  SEA  tests. 

However,  EPA  does  not  believe  that 
an  SEA-type  approach  is  practical  for 


the  marine  diesel  engine  industry, 
primarily  because  of  the  low  production 
volumes.  The  small  production  volumes 
mean  that  on  any  given  day  that  EPA 
would  choose  to  do  an  SEA  there  may 
be  no  marine  engines  being  produced, 
or  there  may  not  be  enough  to  provide 
a  representative  sample  of  production. 

Therefore,  to  ensure  compliance  of 
production  engines,  EPA  is  proposing 
an  alternative  approach,  called 
Production  Line  Testing  (PLT).  The 
general  object  of  a  PLT  program  is  the 
same  as  an  SEA-based  program,  which 
is  to  enable  manufacturers  and  EPA  to 
determine,  with  reasonable  certainty, 
whether  certification  designs  have  been 
translated  into  production  engines  that 
meet  applicable  standards  (or  FELs)  at 
the  time  of  production,  before  excess 
emissions  are  generated  in  use.  The 
main  difference  between  the  two 
approaches  is  that  PLT  is  performed  on 
a  regular  basis  during  the  year  by  the 
engine  manufacturer  according  to 
crit.eria  set  by  the  Agency,  while  SEA  is 
performed  through  periodic 
unannounced  spot  checks  by  EPA. 

Under  the  proposed  marine  diesel 
engine  PLT,  a  manufacturer  would 
select  engines  from  its  production  line 
for  confirmatory  testing.  In  general,  one 
percent  of  a  manufacturer's  total 
projected  annual  U.S.  marine  diesel 
engine  sales  (propulsion  and  auxiliary) 
for  each  category  would  be  required  to 
be  tested  each  year.  EPA  believes  that  a 
one  percent  sampling  rate  is  appropriate 
for  the  marine  diesel  engine  industry 
because  of  its  low  production  volumes, 
and  that  a  higher  sampling  rate  would 
be  unduly  burdensome  for  this  industry. 
EPA  is  not  proposing  a  minimum 
number  of  tests  for  Category  1  engines 
and  is  proposing  that  if  a  manufacturer 
sells  fewer  than  100  units  in  the  United 
States  in  a  given  year,  it  would  not  be 
required  to  do  any  PLT  testing  for  its 
Category  1  engines  that  year.  EPA 
requests  comment  on  whether  it  would 
be  more  appropriate,  in  light  of  its 
proposed  one  percent  sampling  rate,  to 
adopt  a  production  trigger  for  Category 
1  PLT  testing  of  50  engines  per  year, 
rather  than  100  engines  per  year  as 
proposed.  EPA  also  requests  comment 
on  an  approach  whereby  a 
manufacturer's  cumulative  production 
ov^  time  would  be  used  to  determine 
when  PLT  testing  would  be  required  for 
these  Category  1  manufacturers.  Under 
such  an  approach  a  test  would  be 
required  under  the  PLT  program  when 
a  manufacturer's  cumulative  Category  1 
production  over  more  than  one  model 
year  reached  100  units.  For  Category  2 
engines,  EPA  is  proposing  a  minimum 
of  one  PLT  test  per  year.  Thus,  for 
manufacturers  with  sales  of  less  than 
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100  Category  2  engines  a  year,  one  test 
would  be  required.  For  purposes  of 
calculating  the  number  of  tests  required, 
EPA  is  proposing  that  Category  1  and 
Category  2  annual  engine  sales  be 
considered  separately. 

EPA  proposes  that  the  choice  of  the 
engines  to  be  tested  pursuant  to  this 
program  will  be  left  to  the  manufacturer, 
but  should  be  a  random  sample  that  is 
representative  of  annual  production. 
EPA  reserves  the  right  to  reject  any 
engines  selected  by  the  manufacturers  if 
it  determines  that  such  engines  are  not 
representative  "of  actual  production. 
Engines  selected  should  cover  the 
broadest  range  of  production  possible, 
and  from  year  to  year  should  be  varied 
to  cover  all  engine  families  if  possible. 
Tests  should  also  be  distributed  evenly 
throughout  the  model  year,  to  the  extent 
possible. 

EPA  proposes  that  emission  testing  of 
the  PLT  engines  be  conducted  in 
accordance  with  the  applicable  federal 
testing  procedures,  and  compliance 
with  the  proposed  NTE  provisions  must 
be  demonstrated  as  part  of  PLT  testing. 
The  results  would  be  reported  to  EPA  in 
periodic  reports  that  would  summarize 
emissions  results,  test  procedures,  and 
events  such  as  the  date,  time,  and 
location  of  each  test.  These  reports  will 
allow  EPA  to  monitor  continually  the 
PLT  data.  If  no  testing  is  performed 
during  the  period,  no  report  would  be 
required.  EPA  is  proposing  that  reports 
be  submitted  each  quarter.  EPA  requests 
comment  on  whether  quarterly 
reporting  is  too  frequent,  given  the  low 
production  volumes  of  these  engines, 
and  whether  a  semester  or  trimester 
approach  is  more  appropriate. 

Under  this  testing  scheme,  if  an 
engine  fails  a  production  line  test,  the 
manufacturer  would  test  two  additional 
engines  out  of  either  the  next  two  days' 
production  or  the  next  fifteen  engines 
produced  in  that  engine  family  in 
accordance  with  the  applicable  federal 
testing  procedures.  EPA  is  proposing  the 
dual  approach  to  testing  additional 
engines  to  account  for  variations  in 
production  volumes.  If  production 
volumes  are  high,  then  EPA  believes 
that  the  two-day  provision  will  allow  for 
the  orderly  selection  of  additional  test 
engines.  Likewise,  if  production 
volumes  are  low,  then  the  provision 
allowing  the  engines  to  be  selected  from 
the  next  fifteen  produced  will  allow  for 
orderly  selection.  When  the  average  of 
the  three  test  results,  for  any  pollutant, 
are  greater  than  the  applicable  standard 
or  FEL  for  any  pollutant,  the 
manufacturer  fails  the  PLT  for  that 
engine  family.  Such  failures  must  be 
reported  to  EPA  within  two  working 
days  of  the  determination  of  a  failure.  It 


should  be  noted  that,  as  proposed, 
compliance  with  the  standards  would 
be  required  of  every  covered  engine. 
Thus,  every  engine  that  failed  a  PLT  test 
would  be  considered  in  noncompliance 
with  the  standards  and  must  be  brought 
into  compliance.  EPA's  proposal  to  use 
the  average  of  three  tests  to  determine 
compliance  with  the  PLT  program  is 
intended  only  as  a  tool  to  decide  when 
it  is  appropriate  to  suspend  or  revoke 
the  certificate  of  conformity  for  that 
engine  family,  and  is  not  meant  to  imply 
that  not  all  engines  have  to  comply  with 
the  standards. 

In  the  proposed  PLT  program,  the 
Administrator  could  suspend  or  revoke 
the  manufactiu-er's  certificate  of 
conformity  in  whole  or  in  part  fifteen 
days  after  an  EPA  noncompliance 
determination  for  an  engine  family  that 
fails  the  PLT,  or  if  the  engine 
manufacturer's  submittal  reveals  that 
the  PLT  tests  were  not  performed  in 
accordance  with  the  applicable  testing 
procedure.  During  the  fifteen  day  period 
following  a  determination  of 
noncompliance.  EPA  would  coordinate 
with  the  manufacturer  to  facilitate  the 
approval  of  the  required  production  line 
remedy  in  order  to  eliminate  the  need 
to  halt  production,  to  the  greatest  extent 
possible.  The  manufacturer  must  then 
address  (i.e.,  bring  into  compliance, 
remove  from  service,  etc.)  the  engines 
produced  prior  to  the  suspension  or 
revocation  of  the  certificate  of 
conformity.  EPA  could  reinstate  the 
certificate  of  conformity  subsequent  to  a 
suspension,  or  reissue  one  subsequent 
to  a  revocation,  after  the  manufacturer 
demonstrates  (through  its  PLT  program) 
that  improvements,  modifications,  or 
replacement  have  brought  the  engine 
family  into  compliance.  The  proposed 
regulations  include  hearing  provisions 
that  provide  a  mechanism  to  resolve 
disputes  between  EPA  and 
manufacturers  regarding  a  suspension  or 
revocation  decision  based  on 
noncompliance  with  the  PLT.  It  is 
irilportant  to  point  out  that  the  Agency 
would  retain  the  legal  authority  to 
inspect  and  test  engines  should 
problems  arise  in  the  PLT  program.  It  is 
also  important  to  note  that  the 
definition  of  "failure"  of  the  PLT  is 
limited  to  the  PLT  program,  and  does 
not  define  failure  or  noncompliance  for 
other  purposes,  ft  is  based  in  part  on  the 
severity  of  the  result  of  a  failure 
(suspension  or  revocation  of  a 
certificate)  and  is  not  meant  to  limit  in 
any  way  the  overall  obligation  of  the 
manufacturer  to  produce  engines  that 
meet  the  standard. 

EPA  recognizes  the  need  to  develop  a 
PLT  scheme  that  does  not  impose  an 
unreasonable  burden  on  the 


manufacturers.  Therefore,  consistent 
with  the  requirement  that  testing  be 
required  on  one  percent  of  total  marine 
diesel  engine  production  for  each 
category,  EPA  is  proposing  that  no  PLT 
be  required  for  manufacturers  whose 
Category  1  marine  diesel  engines  sales 
are  less  than  100  per  year.  This  is 
because  companies  with  such  low  sales 
are  unlikely  to  have  in-house  testing 
facilities,  and  requiring  such  companies 
to  send  an  engine  to  an  independent  test 
facility  for  PLT  purposes  may  be  too 
burdensome.  EPA  seeks  comment  on 
whether  to  extend  this  exemption  to 
companies  with  fewer  than  500 
employees  across  all  operations.  It 
should  be  noted  that  companies  that  are 
exempt  from  the  PLT  program  are  not 
exempt  from  the  other  certification  and 
compliance  provisions  described  in  this 
proposal.  Engines  exempt  from  the  PLT 
program  will  still  be  required  to  meet 
the  emission  limits  as  produced  and  in 
use,  and  EPA  reserves  the  right  to 
conduct  an  SEA  on  any  diesel  engine 
manufacturer.  In  addition.  EPA  is  not 
proposing  to  extend  this  flexibility 
provision  to  the  Category  2  marine 
diesel  engine  PLT  program,  since  those 
engines  are  typically  produced  in  very 
small  volumes. 

Finally,  while  EPA  believes  that  it  has 
developed  a  PLT  program  that  takes  into 
account  the  circumstances  of  this 
industry,  it  also  understands  that 
alternative  plans  may  be  developed  that 
better  account  for  the  individual  needs 
of  a  manufacturer.  Thus,  provisions  are 
proposed  to  allow  a  manufacturer  to 
submit  an  alternative  plan  for  a  PLT 
program,  subject  to  approval  of  the 
Administrator.  A  manufacturer's 
petition  to  use  an  alternative  plan 
should  address  the  need  for  the 
alternative,  and  should  include 
justifications  for  the  number  and 
representativeness  of  engines  tested,  as 
well  as  having  specific  provisions 
regarding  what  constitutes  a  PLT  failure 
for  an  engine  family. 

The  Agency  requests  comment  on  all 
aspects  of  this  proposed  PLT  program. 
Specifically,  EPA  requests  comment  on 
whether  it  should  select  the  individual 
engines  to  be  tested,  or  whether  this 
should  be  done  by  the  manufacturer, 
subject  to  EPA  approval. 

K.  Miscellaneous  Compliance  Issues 

EPA  is  proposing  to  extend  the 
general  compliance  provisions  for  land- 
based  nonroad  engines  to  Category  1 
and  Category  2  marine  diesel  engines. 
These  include  the  tampering,  defeat 
device,  imported  engines  and  vessels, 
and  general  prohibition  provisions.  EPA 
seeks  comment  on  extending  these 
provisions  to  marine  diesel  engines,  and 
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on  any  modifications  that  should  be 
made  to  these  provisions  to 
accommodate  special  features  of  these 
engines. 

L.  Averaging,  Banking,  and  Trading 
Program 

Along  with  the  proposed  standards, 
EPA  is  proposing  a  marine  averaging, 
banking,  and  trading  (ABT)  program.  An 
ABT  program  allows  the  Agency  to 
propose  and  finalize  a  more  stringent  set 
of  marine  diesel  engine  emission 
standards  than  might  otherwise  be 
appropriate  under  section  213  of  the 
Clean  Air  Act.  ABT  reduces  the  cost  and 
improves  the  technological  feasibility  of 
achieving  the  standards,  helping  to 
ensure  the  attainment  of  the  proposed 
standards  earlier  than  would  otherwise 
be  possible.  Manufacturers  gain 
flexibility  in  .product  planning  and  the 
opportunity  for  a  more  cost-effective 
introduction  of  product  lines  meeting  a 
new  standard.  ABT  also  creates  an 
incentive  for  the  early  introduction  of 
new  technology,  which  allows  certain 
engine  families  to  act  as  trail  blazers  for 
new  technology.  This  can  help  provide 
valuable  information  to  manufacturers 
on  the  technology  before  manufacturers 
need  apply  the  technology  throughout 
their  product  line.  This  early 
introduction  of  clean  technology 
improves  the  feasibility  of  achieving  the 
standards  and  can  provide  valuable 
information  for  use  in  other  regulatory 
programs  that  may  benefit  from  similar 
technologies.  EPA  views  the  effect  of  the 
ABT  program  itself  as  environmentally 
neutral  because  the  use  of  credits  by 
some  engines  is  offset  by  the  generation 
of  credits  by  other  engines.  However, 
when  coupled  with  the  new  standards, 
the  ABT  program  would  be 
enviroiunentally  beneficial  because  it 
would  allow  the  new  standards  to  be 
implemented  earlier  than  would 
otherwise  be  appropriate  under  that  Act. 
In  addition,  to  the  extent  that  any 
credits  are  not  used,  then  there  is  an 
additional  envirorunental  benefit. 

The  voluntary  ABT  program  allows 
the  certification  of  one  or  more  engine 
families  within  a  given  manufacturer's 
product  line  at  emission  levels  above 
the  applicable  emission  standards, 
provided  that  the  increased  emissions 
are  offset  by  one  or  more  families 
certified  below  the  emission  standards. 
The  average  of  all  emissions  for  a 
particular  manufacturer's  production 
(weighted  by  sales-weighted  average 
power,  production  volume  and  useful 
life)  must  be  at  or  below  the  level  of  the 
applicable  emission  standards.  In 
addition  to  the  averaging  program  just 
described,  the  proposed  ABT  program 
contains  a  banking  and  trading 


provision,  which  allows  a  manufacturer 
to  generate  emission  credits  and  bank 
them  for  future  use  in  its  own  averaging 
program  or  sell  them  to  another  entity. 
Compliance  is  determined  on  a  total 
mass  emissions  basis  to  account  for 
differences  in  production  volume, 
power  and  useful  life  among  engine 
families. 

The  ABT  program  EPA  is  proposing 
for  marine  diesel  engines  over  37  kW  is 
based  on  the  corresponding  ABT 
programs  recently  adopted  for  land- 
based  nonroad  engines  (63  FR  56967, 
October  23,  1998)  and  locomotives  (63 
FR  18978,  April  16,  1998),  which 
roughly  correspond  to  the  proposed 
Categories  1  and  2,  respectively.  When 
a  manufacturer  chooses  to  participate  in 
the  ABT  program,  it  would  be  required 
to  certify  each  participating  engine 
family  to  a  family  emission  limit  (FEL) 
determined  by  the  manufacturer  during 
certification  testing.  A  separate  FEL 
would  need  to  be  determined  for  each 
pollutant  the  manufacturer  is  including 
in  the  ABT  program.  EPA  is  proposing 
that  the  ABT  program  be  limited  to 
HC+NOx  and  PM  emissions.  Thus,  only 
two  different  FELs  could  be  generated 
for  a  given  engine  family. 

Consistent  with  the  recently  finalized 
land-based  nonroad  engine  program, 
marine  engine  credits  are  proposed  to  be 
calculated  based  on  the  difference 
between  the  applicable  standard(s)  and 
FEL(s).  However,  credit  calculation  for 
marine  engines  is  somewhat  different 
than  that  for  land-based  nonroad 
engines,  in  that  a  load  factor  is  inserted 
in  the  equation.  This  term  is  necessary 
because,  contrary  to  land-based  nonroad 
case,  not  all  marine  engines  are 
expected  to  operate  at  the  same  load. 
EPA  seeks  comment  on  the  credit 
calculation  equation,  which  is  as 
follows: 

Emission  credits  =  (Std  -  FEL)  x  (UL)  x 
(Production)  x  (AvgPR)  x  (10"*)  x 
(LF) 
Where: 

•  Std  =  the  applicable  cycle-weighted 

marine  engine  THC+NOx  and/or 
PM  emission  standard  in  grams  per 
kilowatt-hour. 

•  (ii)  FEL  =  the  family  emission  limit 

for  the  engine  family  in  grams  per 
kilowatt-hour.  (The  FEL  may  not 
exceed  the  limit  established  in 
§  94.304(m)  for  each  pollutant.) 

•  UL  =  the  useful  life  in  hours. 

•  Production  =  the  number  of  engines 

participating  in  the  averaging, 
banking,  and  trading  program 
within  the  given  engine  family 
during  the  calendar  year  (or  the  - 
number  of  engines  in  the  subset  of 
the  engine  family  for  which  credits 


*are  being  calculated).  Quarterly 
production  projections  are  used  for 
initial  certification.  Actual 
applicable  production/sales 
volumes  are  used  for  end-of-year 
compliance  determination. 

•  AvgPR  =  average  power  rating  of  all 

of  the  configurations  within  an 
engine  family,  calculated  on  a  sales- 
weighted  basis,  in  kilowatts. 

•  LF  =  the  load  factor,  dependent  on 

whether  the  engine  is  intended  for 
propulsion  or  auxiliary 
•applications,  as  follows: 

A.  0.69  for  propulsion  engines 

B.  0^.51  for  auxiliary  engines. 
Consistent  with  EPA's  recently 

finalized  land-based  nonroad  diesel 
engine  rule,  and  because  of  the  inherent 
trade-off  between  NOx  and  PM 
emissions  in  diesel  engines,  EPA  is 
proposing  to  adopt  for  marine  diesel 
engines  the  provision  in  the  land-based 
nonroad  ABT  program  prohibiting  the 
generation  of  credits  for  one  pollutant 
and  the  simultaneous  use  of  credits  for 
the  other  pollutant  within  the  same 
engine  family.  In  other  words,  a 
manufacturer  would  not  be  allowed  to 
simultaneously  generate  HC+NOx 
credits  and  use  PM  credits  on  the  same 
engine  family,  and  vice  versa.  EPA 
requests  comment  on  whether  an  engine 
should  be  allowed  to  generate  credits  on 
one  pollutant  while  using  credits  on 
another,  and  whether  allowing  such  an 
additional  flexibility  would  necessitate 
a  reconsideration  of  the  stringency  of 
the  emission  limits. 

EPA  is  proposing  FEL  upper  limits  in 
the  same  manner  as  those  in  the 
comparable  land-based  ABT  programs 
to  ensure  that  the  emissions  from  any 
given  family  certified  under  this  ABT 
program  not  be  significantly  higher  than 
the  applicable  emission  standards.  In 
general,  these  FEL  upper  limits 
correspond  to  the  existing  previous  tier 
of  standards  for  the  various  classes.  In 
other  words,  the  FEL  upper  limits  are 
generally  the  Tier  1  standards  for 
engines  certifying  according  to  the  ABT 
provisions  relative  to  the  Tier  2 
standards,  and  the  Tier  2  standards  for 
engines  certifying  according  to  the  ABT 
provisions  relative  to  the  Tier  3 
standards.  Since  EPA  is  not  including 
any  Tier  1  standards  for  marine  engines 
in  this  proposal,  it  is  proposing  to  use 
the  land-based  Tier  1  standards  as  FEL 
upper  limits  for  the  proposed  Tier  2 
marjne  engine  standards.  When  the  ABT 
provisions  for  land-based  nonroad 
engines  were  recently  revised  there 
were  no  Tier  1  standards  in  place  for 
some  land-based  categories  and 
pollutants.  These  cases  correspond  to 
some  Category  1  marine  engines.  In 
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those  cases  EPA  chose  PEL  upper  limits 
based  on  typical  in-use  emission  levels 
of  precontrol  engines,  or  existing 
California  Air  Resources  Board  emission 
standards.  For  a  more  complete 
discussion  of  the  rationale  for  the  Tier 
2  PEL  upper  limits  for  Category  1 
engines  the  reader  is  directed  to  the 
recent  final  rule  concerning  land-based 
nonroad  engine  emission  standards.  As 
an  alternative  to  using  the  Tier  1  land- 
based  emission  standards  as  PEL  upper 
limits  under  the  proposed  Tier  2 
standards,  EPA  is  requesting  comment 
on  whether  it  should  consider  using  the 
MARPOL  Annex  VI  NOx  standard  as  the 
appropriate  NOx  PEL  upper  limit. 
Under  this  approach  EPA  wcfuld 
continue  to  use  the  land-based  Tier  1 
PM  standard  as  the  Tier  2  PEL  upper 
hmit.  As  part  of  this  approach  EPA 
would  have  to  accommodate  the  fact 
that  the  MARPOL  Annex  VI  standard  is 
for  NOx  only  and  the  proposed  Tier  2 
standards  are  HC+NOx-  EPA  requests 
comment  under  this  approach  as  to  how 
best  to  deal  with  this  inconsistency. 

Consistent  with  the  land-based  ABT 
programs  from  which  this  proposed 
program  is  derived,  EPA  is  proposing 
that  ABT  credits  generated  under  this 
program  have  an  infinite  life,  with  no 
discounting  applied.  Also  consistent 
with  the  recently  finalized  land-based 
nonroad  diesel  rule,  EPA  is  proposing 
that  credits  generated  on  land-based 
engines  not  be  allowed  to  be  used  for 
demonstrating  compliance  for  marine 
diesel  engines.  EPA  is  concerned  that 
manufacturers  who  produce  engines 
used  in  both  marine  and  land-based 
applications  could  effectively  trade  out 
of  the  marine  portion  of  the  program, 
thereby  potentially  obtaining  a 
competitive  advantage  over  small 
marinizers  who  sell  only  marine 
engines.  For  similar  reasons.  EPA  is 
proposing  that  credit  exchanges  not  be 
permitted  between  Categories  1  and  2 
engines.  EPA  seeks  comment  on  the 
need  for  these  restrictions  and  on  the 
degree  to  which  imposing  them  may 
create  barriers  to  low-cost  emission 
reductions. 

EPA  is  also  proposing  that  credits 
generated  relative  to  the  Tier  2 
standards  not  be  allowed  to  be  used 
toward  Tier  3  compliance  for  either 
Category  1  or  Category  2  engines  based 
on  concerns  about  the  possibility  of 
using  such  credits  to  "trade  out"  of 
conipliance  with  the  Tier  3  standards. 

EPa  is  proposing  that  the  ABT 
program  begin  with  the  implementation 
of  the  Tier  2  standards,  with  no  option 
for  the  early  generation  of  credits.  While 
the  Agency  l^lieves  that,  on  a  total  sales 
average  basis,  the  Tier  2  standards  as 
proposed  will  result  in  significant 


emission  reductions  from  uncontrolled 
levels,  it  is  aware  of  some  engine 
configurations  whose  emissions  are 
currently  at  or  near  the  levels  of  the  Tier 
2  standards.  EPA  is  concerned  that  the 
emissions  from  such  engine  families 
could  be  reduced  below  the  proposed 
Tier  2  standards  without  much  effort 
and  that  easy  credits  could  be  generated 
if  early  banking  were  allowed.  Such 
credits  could  then  be  used  to 
significantly  delay  implementation  of 
the  Tier  2  standards  for  other  engine 
families.  EPA  requests  comment  on 
whether  it  should  consider  an  early 
credit  banking  option  and  what  types  of 
restrictions  it  should  place  on  such 
early  credits  in  order  to  address  this 
concern.  Commenters  are  requested  to 
consider,  among  other  options, 
restrictions  such  as  early  credits  being 
calculated  relative  to  levels  more 
stringent  than  the  Tier  2  standards, 
discounting  of  early  credits  (possibly 
only  if  above  a  set  threshold  level),  and 
limited  credit  life  for  early  credits. 

In  the  recent  rule  cited  above  which 
set  emission  standards  for  land-based 
nonroad  diesel  engines,  EPA  also  set 
emission  standards  for  marine  diesel 
engines  below  37  kW.  These  engines 
were  also  included  in  the  land-based 
ABT  program  in  that  rule,  with  some 
restrictions.  EPA  is  not  proposing  any 
changes  to  the  way  under  37  kW  marine 
diesel  engines  are  treated  in  this  ABT 
program.  EPA  is  not  proposing  to 
integrate  the  ABT  program  in  that  rule 
for  under  37  kW  marine  engines  with 
this  proposed  program.  Thus,  EPA  is 
proposing  that  no  trading  be  allowed  for 
engines  above  and  below  37  kW.  EPA 
requests  comment  on  whether  it  should 
allow  trading  between  engine  families 
above  and  below  37  kW.  Comments  in 
favor  of  removing  this  proposed 
restriction  should  address  that  fact  that 
the  stringency  of  the  standards  for 
marine  diesel  engines  below  37  kW  was 
determined  in  the  absence  of  this  ABT 
flexibility.  Comments  should  address 
whether  allowing  trading  between 
engine  families  above  and  below  37  kW 
would  appropriately  require  EPA  to 
reexamine  the  stringency  of  the 
standards  for  engines  under  37  kW. 
EPA  is  proposing  not  to  allow  the 
exchange  of  credits  between  Category  1 
marine  engine  families  and  land-based 
nonroad  engine  families.  This 
restriction  is  proposed  for  the  same 
reason  that  EPA  is  proposing  to  restrict 
credit  exchanges  between  engine 
families  above  and  below  37  kW  (i.e., 
that  the  stringency  of  the  land-based 
standards  was  determined  in  the 
absence  of  the  availability  of  credit 
exchange  between  marine  and  land- 
based  engines).  In  addition,  there  are 


differences  in  the  way  that  marine  and 
land-based  credits  are  calculated  that 
are  implicit  in  the  calculation  and  that 
make  the  credits  somewhat 
incompatible.  The  first  is  that  the 
difference  in  test  duty  cycles  means 
there  is  an  implicit  difference  in  load 
factor  between  the  two.  The  second  is 
that  tliere  are  provisions  in  this  proposal 
for  varying  useful  lives,  which  are  not 
included  in  the  land-based  nonroad 
regulations.  In  addition,  as  discussed 
above,  the  actual  credit  calculation 
equations  for  the  two  programs  are 
different.  EPA  requests  comment  on 
whether  it  should  allow  credit 
exchanges  between  marine  and  land- 
based  nonroad  engine  families  and,  if 
so,  whether  credits  traded  from  one 
program  would  need  to  be  adjusted  to 
account  for  the  different  credit 
calculation  equations.  EPA  also  seeks 
comment  on  whether  it  would  be 
necessary  to  reconsider  the  stringency  of 
the  land-based  nonroad  emission  limits 
were  such  cross-program  trading 
allowed. ■'5 

EPA  is  also  proposing  to  prohibit  all 
trading  between  Category  2  engines  and 
locomotive  engines  because  locomotive 
credits  are  calculated  based  on  expected 
remaining  service  life  (which  could  be 
many  useful  life  periods,  due  to  the 
inclusion  of  the  remanufacturing 
provisions  for  locomotives),  whereas 
Category  2  marine  engine  credits  are 
only  calculated  on  a  single  useful  life 
basis. 

As  discussed  in  the  section  on  the 
recreational  engine  exemption  earlier  in 
this  preamble,  EPA  is  proposing  to 
allow  the  use  of  certified  engines  in 
recreational  applications.  This 
allowance  raises  an  issue  with  respect  to 
credit  generation  in  the  ABT  program. 
Engines  used  in  recreational 
applications  tend  to  have  significantly 
lower  usage  rates  than  engines  used  in 
commercial  applications.  EPA  is 
concerned  that  if  an  engine  is  certified 
as  a  credit  generating  configuration  then 
it  could,  if  used  in  a  recreational 
application,  generate  credits  on  paper 
that  will  not  have  corresponding  actual 
emission  reductions  in  use.  EPA 
requests  comment  on  the  likely 
frequency  of  certified  engines  being 
used  in  recreational  applications.  EPA 
also  requests  comment  on  whether  it 
should  take  steps  to  prevent  such 
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■"  It  may  be  necessary  to  reconsider  the  stringency 
of  the  land-based  nonroad  engine  emission 
standards  because  those  limits  were  set  based  on  an 
ABT  program  that  is  conflned  to  land-based 
engines.  Extending  the  universe  of  credits  to 
include  those  generated  by  marine  engines  could 
increase  the  credits  available  to  the  land-based 
program,  thus  reducing  the  overall  stringency  of 
that  program. 
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"false"  credits  from  being  generated, 
such  as  by  not  allowing  certified 
engines  used  in  recreational 
applications  from  participating  in  the 
ABT  program,  or  by  prorating  ABT 
credits  according  to  expected  usage 
rates. 

Participation  in  the  proposed  marine 
diesel  ABT  program  would  be 
voluntary.  For  those  manufacturers  that 
choose  to  utilize  the  program, 
compliance  for  participating  engine 
families  would  be  evaluated  in  two 
ways.  First,  compliance  of  individual 
engine  families  with  their  FELs  would 
be  determined  and  enforced  in  the  same 
manner  as  compliance  with  the 
emission  standards  in  the  absence  of  an 
averaging,  banking  and  trading  program. 
Each  engine  family  must  certify  to  the 
FEL  (or  FELs,  as  applicable),  and  the 
FEL  would  be  treated  as  the  emission 
limit  for  certification,  production-line 
and  in-use  testing  (as  well  as  for  any 
other  testing  done  for  other  enforcement 
purposes)  for  each  engine  in  the  family. 
Second,  the  final  number  of  credits 
available  to  the  manufacturer  at  the  end 
of  a  model  year  after  considering  the 
manufacturer's  use  of  credits  from 
averaging,  banking  and  trading  must  be 
greater  than  or  equal  to  zero. 

When  credits  are  generated  and 
traded  in  the  same  model  year,  EPA 
proposes  to  make  both  buyers  and 
sellers  of  credits  potentially  liable  for 
any  credit  shortfalls,  except  in  cases 
where  fraud  is  involved.  This  provision 
is  consistent  with  other  mobile  source 
ABT  programs.  The  marine  diesel 
engine  certificates  of  both  parties 
involved  in  the  violating  trading 
transaction  could  be  voided  ab  initio 
(i.e.  back  to  date  of  issue)  if  the  engine 
family  or  families  exceed  emission 
standards  as  a  result  of  a  credit  shortfall. 
Where  cases  involve  a  manufacturer 
being  defrauded  into  purchasing  non- 
existent credits,  that  manufacturer 
would  only  be  expected  to  make  up  the 
credit  shortfall  that  resulted  from  the 
lack  of  real  credits. 

The  integrity  of  the  proposed  marine 
diesel  averaging,  banking  and  trading 
program  depends  on  accurate 
recordkeeping  and  reporting  by 
manufacturers,  and  effective  tracking 
emd  auditing  by  EPA.  Failure  of  a 
manufacturer  to  maintain  the  required 
records  would  result  in  the  certificates 
for  the  affected  engine  family  or  families 
being  voided  retroactively.  Violations  of 
reporting  requirements  could  result  in  a 
manufacturer  being  subject  to  civil 
penalties  as  authorized  by  sections  213 
and  205  of  the  Clean  Air  Act.  EPA 
proposes  to  allow  positive  reporting 
errors  (i.e.,  those  errors  that  result  in  an 
underestimation  of  the  manufacturer's 


positive  credit  balance)  to  be  corrected 
provided  that  the  errors  are  identified 
within  180  days  of  EPA's  receipt  of  the 
manufacturer's  annual  report. 

EPA  requests  comment  on  all  aspect? 
of  the  proposed  ABT  program. 
Specifically,  the  Agency  requests 
comment  on  the  various  restrictions 
(averaging  sets,  etc.)  proposed  for  the 
program  and  the  lack  of  an  early  credit 
banking  program,  and  the  time  limit  for 
correcting  reporting  errors. 

M.  Special  Provisions 

In  general,  EPA  sets  engine  emission 
standards  that  take  full  effect  at  a  set 
point  in  time,  concurrently  precluding 
the  installation  of  engines  not  certified 
to  the  new  standards  in  vehicles  or 
equipment.  The  rigidity  of  this  approach 
is  lessened  to  some  extent  through 
averaging,  banking,  and  trading 
programs,  which  allow  engine 
manufacturers  to  produce  engines  that 
exceed  the  emission  limits  as  long  as  the 
added  emissions  can  be  offset  by 
engines  that  emit  below  the  required 
levels.  While  this  approach  generally 
works  well,  additional  flexibility 
provisions  to  help  relieve  compliance 
burdens  may  be  needed  in  special  cases. 
Consequently,  EPA  is  proposing  the 
following  set  of  flexibility  provisions. 
EPA  seeks  comment  on  all  aspects  of 
these  flexibility  provisions. 

1.  Post  Manufacturer  Marinizers 
Provisions 

Category  1  and  Category  2  marine 
diesel  engines  are  produced  using  one 
of  three  basic  manufacturing  methods. 
In  the  first,  least  common,  method, 
marine  engines  are  designed  and  built 
exclusively  for  marine  applications. 
This  is  typically  the  case  for  very  large 
Category  3  engines  as  well  as  some 
smaller  engines  that  are  produced  for 
special  niche  markets.  In  the  second, 
more  common,  method,  an  engine 
manufacturer  produces  a  marine  diesel 
engine  using  a  land-based  nonroad  or 
highway  engine  that  was  built  by  that 
same  manufacturer.  In  the  third  method, 
an  unrelated  company,  referred  to  as  a 
"post-manufacture  marinizer"  produces 
a  marine  diesel  engine  by  purchasing  a 
completed  or  partially  completed  land- 
based  nonroad  or  highway  engine  from 
an  engine  manufacturer  and  modifying 
it  for  use  in  the  marine  environment 
according  to  that  manufacturer's  own 
processes.  Post-manufacturer  marinizers 
(PMM)  tend  to  be  small  companies,  and 
their  output  is  often  designed  for  niche 
markets.  PMMs  often  have  only  limited 
resources  for  engine  certification,  and 
several  have  indicated  to  EPA  that 
burdensome  certification  requirements 
would  put  them  out  of  business. 


Tp  address  the  concerns  of  these 
companies,  EPA  is  proposing  several 
provisions  that  are  intended  to 
streamline  the  certification  process  for 
PMMs. 

(a)  Application  of  Flexibility 
Provisions.  The  following  flexibility 
provisions  will  be  available  only  to 
PMMs.  EPA  has  previously  defined  the 
term  "post-manufacture  marinizer"  in 
40  CFR  89.2  as  "a  person  who  produces 
a  marine  diesel  engine  by  substantially 
modifying  a  certified  or  uncertified 
complete  or  partially  complete  engine; 
and  is  not  controlled  by  the 
manufacturer  of  the  base  engine  or  by  an 
entity  that  also  controls  the 
manufacturer  of  the  base  engine."  That 
defi^iition  goes  on  to  clarify  that 
"substantially  modify  means  changing 
an  engine  in  a  way  that  could  change 
engine  emission  characteristics." 

EPA  has  become  aware  that  the  above 
definition  may  be  too  narrow.  It  implies 
that  only  those  persons  who 
substantially  modify  an  engine  will  be 
considered  PMM:  those  who  do  not 
modify  the  engine  in  ways  that  would 
change  the  engine's  emission 
characteristics  (i.e,  the  modifications  are 
not  "substantial")  would  not  trigger  the 
PMM  designation.  This  was  not  meant 
to  be  the  case.  EPA  intended  that  a 
person  who  modifies  in  any  way  an 
engine  certified  to  a  previous  tier  or 
who  modifies  in  any  way  an  uncertified 
engine  would  be  considered  a  PMM  and 
would  have  to  recertify  the  engine  to  the 
marine  emission  limits  in  place  at  the 
time  the  engine  is  marinized.  Therefore, 
EPA  is  proposing  to  revise  the  definition 
of  PMM,  to  clarify  that  a  PMM  is  a 
person  who  substantially  modifies  a 
land-based  engine  previously  certified 
to  the  same  or  more  stringent  emission 
limits  as  the  currently  applicable  marine 
emission  limits,  or  a  person  who 
modifies  in  any  way  an  uncertified 
engine  or  an  engine  certified  to  a 
previous  tier  of  emission  limits. 

This  modification  of  the  PMM 
definition  will  not  affect  the  engine 
dresser  exemption  described  in  Section 
III.B.2  above,  since  one  of  those  criteria 
is  a  requirement  that  the  dressed  engine 
be  certified  to  emission  limits  at  least  as 
stringent  as  those  applicable  to  marine 
diesel  engines  a  the  time  the  engine  is 
dressed. 

Finally,  EPA  intends  that  a  vessel 
manufacturer  that  substantially  modifies 
a  certified  engine  or  that  modifies  an 
uncertified  engine  or  an  engine  certified 
to  a  previous  tier  of  emission  limits 
would  be  considered  a  PMM  and  would 
have  to  comply  with  the  certification 
and'compliance  provisions  proposed  in 
this  document.  This  clarification  is 
necessary  because  it  is  not  uncommon 
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for  vessel  manufacturers  to  modify 
marine  engines.  This  is  often  done  to 
increase  the  power  of  an  engine,  to 
respond  to  the  needs  of  a  particular 
user.  By  considering  such  vessel 
manufacturers  as  PMM,  EPA  will  ensure 
that  the  engine  modifications  do  not 
also  increase  the  emissions  of  an 
otherwise  certified  engine. 

(b)  Broader  Engine  Families.  EPA  is 
proposing  to  allow  PMMs  to  use  a 
broader  engine  family  definition.  Under 
this  provision  a  PMM  may  include  any 
engines  that  have  similar  emission 
deterioration  characteristics  in  one 
engine  family.  Thus,  a  PMM  could 
conceivably  group  all  marine  engines 
into  one  marine  engine  family.  The  only 
restriction  is  that  the  engines  are  all  in 
the  same  category.  Separate  engine 
families  will  be  required  for  each 
category  of  marine  engines. 

Note  that  all  other  provisions  of  the 
proposal  shall  apply  to  this  broad 
engine  family  including,  but  not  limited 
to,  selection  and  testing  of  an  emission 
data  engine,  application  of  a 
deterioration  factor  (DF),  and 
compliance  with  the  standards. 

(cj  Carryover  Provisions.  This 
proposal  makes  provision  for  carryover 
of  engine  data,  which  allows  engine 
manufacturers  to  use  data  generated  in 
a  previous  model  year's  certification  to 
certify  for  the  current  year.  This 
provision  will  also  apply  to  the  broader 
PMM  engine  families,  with  the 
constraint  that  new  data  will  need  to  be 
generated  if  any  model  in  the  broad 
family  is  modified  in  any  way  that  will 
make  it  the  highest  emitter  in  the 
family. 

(d)  Streamlined  Certification  for 
Subsequent  Years.  EPA  is  proposing  a 
streamlined  certification  process  for 
PMMs.  This  process  would  be 
applicable  beginning  with  the  year  after 
the  relevant  implementation  dates  and 
continuing  until  engine  design  changes 
cause  a  different  engine  model  to  be  the 
highest  emitter  in  the  broad  PMM 
family.  Recertification  would  be 
required  at  that  point.  Under  this 
streamlined  certification  process,  the 
manuidcturer  would  submit  its  annual 
certification  application  stating  that 
there  have  been  no  changes  in  the 
design  or  production  of  the  engine 
models  that  make  up  the  engine  family. 
If  there  have  been  changes,  the  PMM 
could  still  avoid  a  complete  certification 
submission  with  test  data  by 
demonstrating  that  there  is  no  change  in 
the  identity  of  the  highest  emitter  or  its 
emissions.  EPA  requests  comment  on 
such  a  streamlined  certification  program 
for  PMM. 

(e)  NTE  Flexibility.  As  noted  above, 
EPA  is  including  an  off-cycle  emission 


requirement  whereby  engine 
manufacturers  would  be  required  to 
demonstrate  that  marine  diesel  engine 
emissions  do  not  exceed  a  specified  cap 
at  any  point  in  a  specified  zone  of 
operation  (see  Section  V.E.2.,  above). 
EPA  expects  that  demonstrating 
compliance  with  the  NTE  will  call  for 
additional  R&D  and  testing  to  measure 
and  control  emissions  under  any  speed 
and  load  combination  that  can  occur  on 
a  vessel.  These  costs  are  included  in 
EPA's  analysis  of  economic  impacts,  but 
EPA  believes  that  the  costs  would  be 
disproportionately  difficult  for  a  PMM 
to  bear.  EPA  therefore  requests  comment 
on  alternative  approaches  to  address  in- 
use  emissions  for  these  small 
manufacturers  to  ensure  in-use 
performance  while  minimizing  the 
testing  burden  for  PMMs. 

(f)  Additional  Compliance  Time. 
Because  of  the  nature  of  their  business, 
marinizing  partially  or  fully  completed 
engines  manufactured  by  another 
company,  the  ability  of  PMM  to  certify 
their  engines  as  complying  with  the 
proposed  emission  limits  may  be 
affected  by  circumstances  that  are 
beyond  their  control.  Consequently, 
there  may  be  situations  in  which, 
despite  its  best  efforts,  a  PMM  canTiot 
meet  the  implementation  dates,  even 
with  the  flexibility  provisions  described 
above.  Such  a  situation  may  occur  if  an 
engine  supplier  without  a  major 
business  interest  in  a  PMM  were  to 
change  or  drop  an  engine  model  very 
late  in  the  implementation  process,  or 
was  not  able  to  supply  the  PMM  with 
an  engine  in  sufficient  time  for  the  PMM 
to  recertify  the  engine.  Based  on  this 
concern,  EPA  is  proposing  to  allow  a 
one-year  delay  in  the  implementation 
dates  for  PMMs.  EPA  requests  comment 
on  the  necessity  of  such  a  provision, 
whether  its  application  should  be 
limited  only  to  small  companies,  and  on 
whether  the  one-year  delay  should  be 
automatic  or  subject  to  approval  by 
EPA. 

(g)  Special  Hardship  Provision.  As  a 
relief  mechanism  of  last  resort.  EPA  is 
also  proposing  to  extend  to  PMM  the 
hardship  relief  provisions  contained  in 
the  recently  finalized  land-based 
nonroad  rule  (40  CFR  89.102(f)).  Under 
this  provision,  PMM  can  petition  EPA 
for  additional  time  to  demonstrate 
compliance  with  the  emission  limits. 
Under  this  hardship  relief  provision, 
appeals  must  be  made  in  writing,  be 
submitted  before  the  earliest  date  of 
noncompliance,  be  limited  to  firms  that 
fit  the  small  business  criteria 
established  by  the  Small  Business 
Administration  (fewer  than  500 
employees),  include  evidence  that 
failure  to  comply  was  not  the  fault  of 


the  PMM  (such  as  a  supply  contract 
broken  by  the  engine  supplier,  and 
include  evidence  that  the  inability  to 
sell  the  subject  engines  will  have  a 
major  impact  on  the  company's 
solvency.  The  Agency  would  work  with 
the  applicant  to  ensure  that  all  other 
remedies  available  under  the  flexibility 
provisions  are  exhausted  before  granting 
additional  relief,  and  would  limit  the 
period  of  relief  to  no  more  than  one 
year.  Furthermore,  the  Agency  proposes 
that  applications  for  hardship  relief  only 
be  accepted  during  the  first  year  after 
the  effective  date  of  an  applicable  new 
emission  standard.  To  avoid  the 
creation  of  a  self-fulfilling  prophesy,  by 
which  the  very  existence  of  this 
provision  prompts  engine 
manufacturers  to  delay  engine 
developments,  EPA  expects  that  this 
provision  will  be  used  only  rarely.  Each 
granting  of  relief  would  be  treated  as  a 
separate  agreement,  with  no  prior 
guarantee  of  success,  and  with  the 
inclusion  of  measures,  agreed  to  in 
writing  by  the  PMM,  for  recovering  the 
lost  environmental  benefit.  Comment  is 
requested  on  all  aspects  of  this  proposal. 

2.  Vessel  Builder  Flexibilities 

As  part  of  the  land-based  nonroad 
rule,  EPA  proposed  a  set  of  flexibility 
provisions  for  equipment 
manufacturers.  These  provisions  were 
intended  to  give  equipment 
manufacturers  more  time  to  comply 
with  the  requirement  that  they  use  only 
certified  engines  beginning  with  the 
implementation  dates  the  engine 
standards.  The  additional  time  was 
necessary  because  the  engine 
compartment  on  land-based  nonroad 
equipment  is  relatively  restricted,  and 
changes  to  the  physical  characteristics 
of  a  nonroad  engine  could  require 
extensive  equipment  redesign.  However, 
equipment  manufacturers  may  be 
unable  to  obtain  a  certified  Tier  2  or 
Tier  3  engine  before  the  implementation 
dates  for  those  engines.  The  flexibility 
provisions  were  designed  to  give  extra 
time  for  product  redesign  to  equipment 
manufacturers  that  need  it  without 
postponing  the  emission  benefits  of  the 
entire  program. 

While  recognizing  the  importance  of 
such  a  transition  program  for  land-based 
nonroad  equipment  manufacturers,  EPA 
is  not  proposing  a  similar  proposal  for 
marine  vessels.  There  are  three  reasons 
for  this.  First,  EPA  has  learned  that  the 
commercial  vessel  production  process  is 
actually  a  very  flexible  process. 
Commercial  marine  vessels  are 
generally  designed  for  a  specific 
purchaser,  to  meet  specific  operational 
requirements.  This  means  that  a  vessel 
purchaser  will  typically  tell  a 
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manufacturer  what  kind  of  load  the 
vessel  is  intended  to  carry,  and  what 
kind  of  engine  to  use.  The  vessel 
manufacturer  then  designs  the  vessel,  or 
adapts  an  existing  design,  based  on 
these  requirements.  EPA  believes  that 
this  kind  of  design  process  can  easily 
accommodate  any  changes  to  an  engine 
that  may  occur  as  a  result  of  the 
proposed  program,  regarding  its 
physical  dimensions  or  weight.  Second, 
commercial  marine  vessels  are  not 
serially  produced  in  the  same  way  as 
land-based  nonroad  equipment.  Sales 
volume  by  manufacturer  is  much 
smaller  in  the  commercial  marine 
industry.  Therefore,  marine  vessel 
manufacturers  do  not  need  extra  time  to 
accommodate  engine  changes  across  a 
wide  range  of  equipment  offerings. 
Third,  it  typically  takes  a  significant 
amount  of  time  to  design  and  build  a 
commercial  marine  vessel.  EPA  believes 
that  any  design  changes  required  as  a 
result  of  engine  changes  can  be 
accommodated  in  the  normal  vessel 
construction  period.  Nevertheless,  there 
may  be  special  situations  in  which 
vessel  manufacturers  may  have 
difficulties  producing  vessels  that  use 
compliant  engines.  EPA  seeks  comment 
on  any  such  circumstances,  and  the 
types  of  flexibility  provisions  that 
would  be  needed  to  address  those 
concerns. 

N.  Application  of  Provisions  to  Marine 
Diesel  Engines  Less  Than  37  kW 

Marine  diesel  engines  less  than  37  kW 
were  included  in  the  rulemaking  for 
nonroad  diesel  engines  and  are  subject 
to  the  emission  control  program 
contained  in  40  CFR  Part  89.  That 
program  has  two  tiers  of  emission 
limits,  phased  in  from  1999  to  2000  for 
Tier  1  and  2004  to  2005  for  Tier  2.  In 
general,  marine  diesel  engines  less  than 
37  k\V  are  subject  to  the  same 
certification  and  compliance  program  as 
land-based  nonroad  diesel  engines. 
Exceptions  to  this  general  approach 
include  the  duty  cycle  (E3,  but  with  a 
Cl  option),  ABT  program  restrictions 
(land-based  credits  cannot  be  used  to 
offset  marine  diesel  emissions),  and 
implementation  flexibility  provisions 
that  would  allow  post-manufacture 
marinizers  to  phase  in  compliance  with 
Tier  1  emission  limits  according  to  the 
schedule  extended  to  nonroad 
equipment  manufacturers. 

EPA  is  aware  that  some  companies 
manufacture  marine  diesel  engines 
above  and  below  the  37  kW  threshold. 
Most  of  these  companies  are  small 
businesses  with  limited  ability  to  devote 
staff  to  managing  compliance  with 
emission  control  requirements.  One 
possible  administrative  change  that  may 


lessen  this  burden  would  be  to  move  the 
provisions  for  marine  diesel  engines 
rated  below  37  kW  currently  contained 
in  40  CFR  Part  89  to  40  CFR  Part  94. 
Transferring  the  provisions  for  marine 
diesel  engines  rated  below  37  kW  in  this 
way  would  ensure  that  engine 
manufacturers,  vessel  manufacturers, 
and  the  general  public  need  consult 
only  one  area  of  the  Code  of  Federal 
Regulations  to  identify  the  emission 
control  programs  applicable  to  all 
marine  diesel  engines. 

An  important  goal  of  any  such  change 
should  be  to  avoid  changing  the  level  of 
stringency  of  the  requirements  for 
marine  diesel  engines  less  than  37  kW. 
EPA  therefore  does  not  intend  to  change 
the  level  or  timing  of  emission  limits  or 
other  provisions  that  may  affect  the 
emissions  from  these  engines. 

EPA  is,  however,  seeking  comment  on 
the  extent  to  which  the  administrative 
portions  of  the  certification  and 
compliance  requirements  for  marine 
diesel  engines  less  than  37  kW  should 
be  harmonized  with  those  proposed  in 
this  document.  Commenters  are 
encouraged  to  specify  which  provisions 
should  be  harmonized  for  these  engines 
and  to  explain  why  this  would  be 
helpful.  EPA  believes  that  such 
harmonization  would  be  appropriate  for 
several  reasons.  First,  harmonization  of 
these  provisions  will  ensure  that  engine 
manufacturers  have  only  one  set  of 
administrative  requirements  to  follow 
instead  of  two,  thus  simplifying  the 
certification  and  approval  process  for 
both  the  manufacturers  and  EPA. 
Second,  harmonization  would  formally 
extend  the  special  compliance 
flexibility  provisions  of  this  proposal  to 
post-manufacture  marinizers  that 
modify  smaller  diesel  engines, 
including  the  more  relaxed  definition  of 
engine  family  and  streamlined 
certification  renewals.  Third,  this  would 
clarify  the  requirements  for  engine 
dressers. 

VI.  Category  3  Engine  Provisions 

A.  Emission  Limits 

Category  3  engines  are  very  large 
marine  diesel  engines,  typically  used  for 
propulsion  purposes  on  ocean-going 
vessels.  Although  these  engines  can 
achieve  power  ratings  in  excess  of 
75,000  kW,  they  are  diesel  engines  and, 
with  certain  limitations,  can  benefit 
from  the  emission  control  technologies 
that  are  used  on  other  diesel  engines. 
Perhaps  the  most  important  of  these 
Umitations  is  the  fuel  on  which  they  are 
operated,  called  residual  fuel.  This  fuel 
is  the  by-product  of  distilling  crude  oil 
to  produce  lighter  petroleum  products 
such  as  gasoline,  DM-grade  diesel  fuel 


(used  in  on-highway,  land-based 
noiu'oad  and  smaller  diesel  marine 
engines),  and  kerosene.  It  possesses  a 
high  viscosity  and  density,  which 
affects  ignition  quality,  and  it  typically 
has  high  ash,  sulfur  and  nitrogen 
content  in  comparison  to  marine 
distillate  fuels.  Furthermore,  residual 
fuel  parameters  are  highly  variable 
because  its  content  is  not  regulated.  It  is 
this  high  variability  that  makes  it 
difficult  to  apply  timing  retard  as  a 
control  strategy.  Ship  engineers  will 
generally  optimize  engine  timing  to 
achieve  peak  pressures  for  each  fuel 
blend  and  would  not  likely  have  the 
expertise  or  incentive  to  optimize  for 
emissions.  Residual  fuel  can  increase 
engine  NOx  emissions  from  20-50% 
and  PM  from  750%  to  1250%  when 
compared  to  distillate  fuel.** 

In  determining  the  appropriate 
emission  limits  for  Category  3  engines. 
EPA  considered  the  application  of 
existing  diesel  emission  technologies. 
These  engines  are,  for  the  most  part, 
already  employing  Tier  1  and  Tier  2 
technologies,  including  turbocharging, 
injection  improvements,  electronics, 
and  more  efficient  cooling.  Application 
of  these  technologies  has  already  been 
extremely  optimized,  with  engines 
being  supercharged  as  well  as 
turbocharged,  and  with  two-stage 
seawater  aftercooling  to  reduce  engine 
temperatures.  The  application  of  these 
technologies  results  in  very  high  fuel 
efficiency  and  optimal  engine  operation. 

Because  of  the  extensive  use  of  Tier 
2  technologies  on  Category  3  engines, 
the  opportunities  for  emission 
reductions  are  not  as  extensive  as  they 
are  for  smaller  engines.  The  most  likely 
set  of  next-generation  technologies  that 
could  potentially  be  applied  to  these 
engines  include  EGR,  SCR,  and  water 
injection.  However,  as  discussed  in  the 
Draft  Regulatory  Impact  Assessment, 
these  technologies  are  still  under 
development  for  marine  diesel  engines 
of  this  size  and  thus  the  Agency  does 
not  believe  it  is  appropriate  to  set 
emission  limits  that  would  require  their 
use  at  this  time.  In  addition,  their 
application  to  Category  3  engines  is 
complicated  by  the  quality  of  the  fuel 
used  in  these  engines. 

EPA  believes  it  is  appropriate  to 
consider  an  emission  limit  that  would 
rely  largely  on  the  use  of  injection  rate 
shapfng,  with  some  retarded  timing.  By 
optimizing  a  variable  fuel  injection  rate, 
a  small  amount  of  fuel  can  be  delivered 
early  to  initiate  combustion.  Once 
combustion  begins,  the  rest  of  the  fuel 


'''D.  Bastenbof.  Exhaust  Gas  Emission 
Measurements:  A  Contribution  to  a  Realistic 
Approach.  1995  (Air  Doctet  A-97-50). 
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can  be  injected.  Through  this  strategy, 
the  peak  temperature  in  the  cylinder  can 
be  reduced  by  reducing  the  amount  of 
fuel  that  is  mixed  with  air  prior  to  the 
start  of  combustion.  This  premixed  fuel 
results  in  a  large  thermal  spike  when  it 
bums  when  compared  to  diffusion 
burning.  By  reducing  the  peak 
temperatures,  it  is  more  difficult  for 
NOx  to  form. 

EPA  analysis  indicates  that  the 
appropriate  emission  limits  for  Category 
3  engines,  that  would  require  injection 
rate  shaping  but  not  extensive  timing 
retard,  are  the  limits  that  were  recently 
adopted  in  MARPOL  Annex  VI.  These 
NOx  limits  also  take  into  account  the 
special  fuel  used  by  these  engines. 
Those  limits  are  contained  in  Table  1, 
above.  EPA  also  believes  that  these 
emission  limits  would  be  the 
appropriate  standards  under  the  Clean 
Air  Act,  under  the  current 
circumstances.  With  respect  to  emission 
reductions,  while  MARPOL  Annex  VI 
targeted  a  30%  NOx  emission  decrease, 
EPA  analysis  indicated  that  a  17%  NOx 
decrease  could  be  expected.  However, 
implementation  of  these  NOx  limits  will 
prevent  further  increases  in  NOx 
resulting  from  further  developments  in 
Category  3  engine  design.  Because  of 
Category  3  engines'  characteristic  design 
and  operation  for  minimum  BSFC  (see 
the  Draft  RIA),  further  improvements  in 
materials  and  engine  design  will  only 
increase  specific  NOx  emissions  in  the 
absence  of  these  limits. 

Because  the  MARPOL  Annex  VI  NOx 
limits  would  likely  be  implemented 
independently  of  any  Clean  Air  Act 
requirement,  assuming  ratification  by 
the  United  States  of  Annex  VI,  EPA 
believes  it  would  be  unnecessary  and 
redundant  to  adopt  the  same  program 
under  the  Clean  Air  Act.  Therefore,  EPA 
is  not  proposing  to  adopt  emission 
limits  for  Category  3  engines  as  part  of 
this  rule.  Instead,  EPA  expects  U.S. 
vessel  owners  to  begin  installing 
engines  certified  to  the  MARPOL  Annex 
VI  limits  beginning  with  the  effective 
date  set  in  Annex  VI  (January  1,  2000), 
following  the  procedures  otherwise 
applicable  to  that  Armex.  EPA  requests 
comment  on  this  approach,  as  well  as 
the  rationale  behind  its  adoption.  EPA 
seeks  comment  on  how  to  ensure  that 
U.S.  vessel  owners  begin  installing 
Category  3  engines  beginning  with  ships 
constructed  on  or  after  January  1,  2000. 
EPA  also  seeks  comment  as  to  whether 
EPA  should  be  required  to  examine 
implementation  of  the  Annex 
domestically  as  part  of  the  2003 
Feasibility  Review,  described  in  Section 
V.A.3.,  above. 

EPA  seeks  comment  on  the  proposed 
approach  to  Category  3  engines.  EPA 


also  seeks  comment  on  whether  EPA 
should  consider  a  longer  terms  strategy 
as  well  and,  if  so,  what  those  long-term 
NOx  emission  limits  should  be.  Finally 
EPA  seeks  comment  on  the  need  to 
adopt  a  PM  limit  for  these  engines. 
MARPOL  Annex  VI  does  not  set  a  PM 
limit,  presumably  because  of  the  fuel 
variability  issue  and  the  lack  of  an 
appropriate  PM  test  method  for  residual 
fuels  (see  the  Draft  RIA).  EPA  seeks 
comment  on  the  desirability  to  go 
beyond  the  Annex  VI  requirement  by 
setting  a  PM  standard  for  Category  3 
engines  and,  if  so,  what  that  PM  limit 
should  be  and  how  it  shall  be  tested. 

Category  3  engines  can  switch 
between  fuels,  and,  as  stated  above, 
residual  fuel  can  increase  NOx 
emissions  by  20%-50%  and  PM 
emissions  by  1000%  (±250%)  compared 
to  marine  distillate  fuel.  Foreign  vessels 
with  Category  3  engines  currently 
account  for  45%  of  the  NOx  emissions 
from  Category  3  engines  (see  the  Draft 
Regulatory  Impact  Assessment).  One 
mechanism  to  reduce  NOx  emissions 
from  these  engines  would  be  restricting 
the  use  of  residual  fuel  in  or  near  port 
regions,  perhaps  utilizing  remote  CO2, 
SOx,  and  PM  sensing  technologies  to 
non-intrusively  discriminate  the  fuel 
burned  by  a  ship.  If  such  a  technology 
can  be  demonstrated,  enforcement  could 
become  as  straightforward  as 
determining  automobile  speed  on  a 
highway.  EPA  seeks  comment  on 
whether  ports  and  states  could 
effectively  employ  such  a  strategy,  for 
example  as  a  condition  on  use  of  ports. 
Comments  provided  on  this  question 
will  assist  EPA  in  assessing  the  extent 
to  which  such  a  locally-imposed 
emission  control  strategy  would  be 
practical.  These  comments,  in  turn,  will 
also  help  EPA  determine  whether  it 
would  be  useful  to  issue  guidance  on 
how  to  establish  such  programs,  both  for 
Cahfomia's  South  Coast  ports  and  ports 
located  in  other  areas  of  the  country. 

B.  Category  1  and  2  Engines  Aboard 
Vessels  Engaged  in  Foreign  Trade 

EPA  proposes  an  additional  provision 
for  Category  1  and  2  engines  that  are 
installed  on  U.S.-flagged  vessels 
engaged  in  foreign  trade  that  meet  the 
criteria  described  below.  This  provision 
will  allow  these  engines  to  be  certified 
to  the  MARPOL  Annex  VI  NOx  curve 
instead  of  the  EPA  proposed  limits 
provided  certain  conditions  are  met. 
This  provision  would  go  into  effect  at 
the  same  time  as  the  implementation  of 
the  proposed  domestic  emission 
requirements  for  these  engines.  In  other 
words,  waivers  would  not  be  needed 
until  2004  for  engines  with  a  per 
cylinder  displacement  below  2.5  liters 


and  until  2006  for  engines  with  a  per 
cylinder  displacement  at  or  above  2.5 
liters  but  below  20  liters.  Prior  to  these 
dates,  it  is  assumed  that  engines 
installed  on  these  vessels  will  be 
compliant  with  the  MARPOL  NOx 
limits. 

This  special  provision  is  intended  to 
address  the  different  circumstances  in 
which  these  engines  will  be  used,  rather 
than  any  differences  in  their  operation. 
Specifically,  Category  1  and  Category  2 
engines  installed  on  foreign  trade 
vessels  are  typically  used  for  auxiliary 
purposes.  These  engines  are  often 
essential  for  the  smooth  functioning  of 
the  vessel,  since  they  are  used  to 
generate  electricity  for  navigational 
equipment  (radar,  gyrocompass,  and 
telecommunications),  maneuvering 
equipment  (steering  gear,  bow 
thrusters),  and  crew  services  (lighting  in 
the  engine  room,  cooking  in  the  galley). 
If  these  engines  were  to  fail,  a  ship 
would  be  stranded  and  would  most 
Ukely  require  a  tow  into  port.  Repairing 
engines  to  EPA  requirements  may  be 
difficult  in  a  foreign  port  because  of 
availability  of  replacement  parts.  This 
may  cause  a  ship  owner  to  incur 
significant  downtime  costs  to  have  the 
replacement  part  or  a  new  engine 
delivered  to  a  foreign  port.  Alternatively 
the  ship  owner  may  have  to  buy  a 
noncomplying  engine  while  overseas, 
only  to  replace  it  when  the  vessel 
returns  to  the  United  States.  Allowing 
Category  1  and  Category  2  engines  to 
meet  the  MARPOL  Annex  VI  limits 
instead  of  the  EPA's  requirements  will 
reduce  if  not  eliminate  any  difficulties 
associated  with  the  maintenance  and 
repair  of  these  engines  while  at  sea, 
since  vessels  worldwide  are  expected  to 
comply  with  those  limits  beginning  in 
2000. 

EPA  believes  that  this  special 
provision  for  Category  1  and  Category  2 
engines  will  have  minimal  impact  on 
U.S.  air  quality  if  it  is  limited  to  those 
vessels  that  engage  in  foreign  trade.  EPA 
proposes  to  define  a  U.S.-flagged  vessel 
engaged  in  foreign  trade  as  one  that  has 
solely  a  registry  endorsement  pursuant 
to  Coast  Guard  regulations  at  46  CFR 
67.17.  Vessels  with  multiple 
endorsements  (e.g.,  foreign  and 
coastwise)  will  need  to  demonstrate  to 
the  Administrator's  satisfaction  that  the 
vessel  will  spend  less  than  25%  of  its 
operating  time  within  320  nautical 
kilometers  (200  nautical  miles)  of  U.S. 
territory.  This  determination  would 
need  to  be  made  during  the  ship's 
construction,  based  on  the  business 
plans  of  the  ship  owner.  EPA  does  not 
believe  application  for  this 
determination  will  be  burdensome 
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because  the  vessel  owner  will  have  built 
the  ship  with  a  specific  trade  in  mind. 

To  ensure  that  only  the  appropriate 
vessels  use  this  provision,  EPA  proposes 
that  Category  1  and  2  engines  be  labeled 
to  indicate  that  they  have  been  certified 
only  to  the  MARPOL  Annex  VI  NOCx 
curve  limits,  and  that  they  are  not 
intended  for  use  on  domestic  vessels.  In 
addition,  EPA  proposes  that  any  vessel 
owner  who  seeks  this  exemption  obtain 
a  waiver  from  EPA.  Such  a  waiver 
would  be  issued  upon  satisfactory 
demonstration  that  the  vessel  will  be 
used  for  foreign  trade.  EPA  proposes 
that  a  vessel  will  be  considered  to  be 
used  for  foreign  trade  if  it  spends  less 
than  25  percent  of  its  operating  time 
within  200  nautical  miles  of  the  United 
States,  and  it  does  not  operate  solely 
between  the  United  States,  Canada, 
Mexico,  Bermuda,  or  the  Bahamas. 
Without  this  additional  limit,  EPA  is 
concerned  that  ships  whose  engines  do, 
in  fact,  have  a  significant  impact  on  U.S. 
air  quality  would  be  exempt  from  the 
proposed  domestic  program.  Also, 
because  they  operate  in  closer  proximity 
to  the  United  States  these  vessels  are 
unlikely  to  experience  problems  with 
maintaining  engines  certified  to  EPA 
standards. 

EPA  seeks  comment  on  whether  this 
special  provision  for  Category  1  and 
Category  2  engines  installed  on  U.S.- 
flagged  foreign  trade  vessels  is 
necessary.  EPA  also  requests  comment 
on  how  best  to  define  the  group  of 
vessels  that  should  benefit  from  the 
provision  while  ensuring  that  those 
vessels  operating  in  the  United  States 
meet  the  emission  requirements 
proposed  in  this  document.  EPA 
requests  comment  on  whether  ships  that 
operate  solely  between  the  United 
States,  Mexico,  the  Bahamas,  and 
Canada  should  be  able  to  benefit  from 
this  provision. 

VI.  Technological  Feasibility 

The  emissions  standards  proposed  in 
this  action  would  apply  to  a  large 
variety  of  marine  diesel  engine  sizes  and 
applications.  Section  213(a)(3)  of  the 
Clean  Air  Act  calls  for  EPA  to  establish 
standards  that  provide  for  the  "greatest 
degree  of  emission  reduction  achievable 
through  the  application  of  technology 
which  the  Administrator  determines 
vdll  be  available  for  the  engines  or 
vehicles  to  which  such  standards  apply, 
giving  appropriate  consideration  to  the 
cost  of  applying  such  technology  within 
the  period  of  time  available  to 
manufacturers  and  to  noise,  energy,  and 
safety  factors  associated  with  the 
application  of  such  technology." 

This  section  describes  EPA's 
understanding  of  the  range  of 


technologies  that  will  be  available  to 
manufacturers  to  comply  with  the 
proposed  standards  for  Category  1  and 
2  marine  diesel  engines  and  the 
technological  approach  anticipated  for 
Category  3  marine  engines.  EPA  believes 
that  the  technology  discussed  below 
will  be  sufficient  for  both  the  proposed 
standards  and  the  NTE  requirements. 
The  costs  associated  with  these 
technologies  will  be  discussed  in 
Section  VII.  EPA  has  concluded,  as 
described  in  the  Draft  RIA,  that  the 
proposed  standards  will  have  no 
significant  negative  effect  on  noise, 
energy,  or  safety.  The  technological 
feasibility  of  the  proposed  standards  is 
discussed  below  for  each  category. 

A.  Category  1  Engines 

EPA  believes  that  the  emission 
reduction  strategies  that  are  expected  to 
be  used  on  land-based  nonroad  diesel 
engines  to  meet  the  nonroad  Tier  2  and 
Tier  3  standards  can  also  be  applied  to 
Category  1  marine  diesel  engines.  This 
is  because  marine  diesel  engines  are 
generally  derivatives  of  land-based 
nonroad  and  highway  engines.  Marine 
engine  manufacturers  and  marinizers 
make  modifications  to  the  engine  to 
make  it  ready  for  use  in  a  vessel.  These 
modifications  can  range  from  basic 
engine  mounting  and  cooling  changes  to 
a  restructuring  of  the  power  assembly 
and  fuel  management  system.  The  Draft 
RIA  discusses  this  process  in  more 
detail. 

1.  Development  of  Implementation 
Schedule 

For  Category  1  engines  with  specific 
displacements  below  2.5  liters  per 
cylinder,  the  proposed  implementation 
dates  for  Tier  2  essentially  represent  a 
four  year  lead  time  beyond  the 
scheduled  implementation  date  of  the 
MARPOL  Annex  VI  NOx  standard. 
Another  four  years  of  lead  time  is 
proposed  for  Tier  3.  Having  a  single 
implementation  date/or  several 
subcategories  has  an  advantage  for 
marine  engines  because  it  removes 
concerns  associated  with  engine 
families  that  fall  into  several 
subcategories.  This  is  important  since 
marine  engines  may  not  fall  into  the 
same  categories  as  their  land-based 
nonroad  counterparts.  In  some  cases, 
using  the  same  staggered  approach  for 
marine  as  for  land-based  nonroad 
engines  could  require  the  marine 
version  to  be  certified  before  the  land- 
based  version  of  an  engine.  However,  it 
is  EPA's  intent  that  marine  engine 
designs  have  the  benefit  of  being  able  to 
make  use  of  the  emission  controls 
developed  for  land-based  nonroad 
engines. 


Tl/e  proposed  implementation 
schedule  allows  up  to  a  three-year  delay 
in  standards  for  Category  1  marine 
engines  relative  to  the  implementation 
dates  of  the  land-based  nonroad 
standards.  This  should  make  this 
proposed  regulatory  scheme  more  cost- 
effective  by  allowing  time  for  the 
carryover  of  technology  from  land-based 
nonroad  to  marine  engines. 

For  engines  with  specific 
displacements  greater  than  or  equal  to 
2.5  liters  per  cylinder,  EPA  proposes  an 
additional  two  years  of  lead  time.  This 
additional  lead  time  would  make  the 
implementation  date  for  the  proposed 
marine  Tier  2  standards  consistent  with 
the  land-based  nonroad  Tier  2 
implementation  date  for  these  engines. 
Therefore,  the  marine  engines  would  be 
able  to  use  technology  developed  for 
land-based  applications.  In  addition, 
there  are  currently  no  Tier  3  standards 
for  land-based  nonroad  engines  of  this 
size;  therefore,  the  extra  lead  time  may 
be  necessary  for  the  larger  Category  1 
marine  engines  to  achieve  Tier  3  levels. 
EPArequests  comment  on  the  proposed 
implementation  dates. 

2.  Development  of  Numerical  Standards 

Marine  diesel  engines  are  typically 
derived  from  or  use  the  same  technology 
as  land-based  nonroad  diesel  engines 
and  should  therefore  be  able  to 
effectively  use  the  same  emission 
control  strategies.  In  fact,  marine 
engines  can  make  use  of  the  water  they 
operate  in  as  a  cooling  medium,  which 
can  help  them  reduce  charge  air  intake 
temperatures  more  easily  than  land- 
based  nonroad  engines.  By  cooling  the 
intake  charge,  formation  of  NOx 
emissions  can  be  reduced.  Also,  as 
discussed  in  Chapter  3  of  the  Draft  RIA, 
data  on  five  marine  engines  show  that 
emissions  measured  on  the  proposed 
ISO  E3  marine  duty  cycle  are  roughly 
equivalent  to  those  measured  on  the 
land-based  nonroad  ISO  Cl  duty  cycle. 
Finally,  several  demonstration  marine 
diesel  engines  have  been  in  service  for 
a  couple  years  in  California  with 
emission  levels  that  are  very  close  to 
meeting  the  standards  proposed  in  this 
document.  These  demonstration  engines 
are  all  using  established  technology  that 
EPA  anticipates  will  be  used  to  comply 
with  this  proposed  rule.  The  Draft  RIA 
provides  more  detail  on  the  emissions 
levels  achieved  and  the  technology 
applied  to  these  engines. 

Because  of  the  lead  time  needed  to 
transfer  land-based  technology  to  the 
marine  environment,  EPA  believes  that 
it  is  reasonable  to  propose  near-term 
standards  that  are  somewhat  less 
stringent  compared  to  land-based 
nonx)ad  in  the  Tier  2  time  frame.  EPA 
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believes  that  more  stringent  Tier  3 
standards  are  feasible  in  the  long  term 
especially  given  the  technology  being 
developed  for  land-based  nonroad 
engines  and  the  long  lead  time. 
Proposing  a  slightly  less  stringent 
numerical  NOx  emissions  limit  for  Tier 
2  marine  than  for  Tier  2  land-based 
nonroad  engines  should  allows  marine 
engine  manufacturers  the  flexibility  to 
focus  on  Tier  3  technology  and  still 
reduce  emissions  in  the  interim  without 
spending  excessive  resources  on  Tier  2. 

3.  Technological  Approaches 

EPA  anticipates  that  the  proposed 
standards  for  marine  engines  will  be 
met  primarily  with  technology  that  will 
be  applied  to  land-based  nonroad 
engines  to  meet  the  proposed  Tier  2  and 
Tier  3  emission  standards.  Much  of  this 
technology  already  has  been  established 
in  highway  applications  and  is  already 
being  used  in  limited  land-based 
nonroad  and  marine  applications.  EPA's 
analysis  of  this  technology  is  described 
in  detail  in  Chapter  3  of  the  Draft  RIA 
for  this  proposed  rule  and  is 
summarized  below. 

By  proposing  multiple  levels  of 
standards  that  extend  well  into  the  next 
decade,  EPA  is  providing  engine 
manufacturers  with  substantial  lead 
time  for  developing,  testing,  and 
implementing  emission  control 
technologies.  This  lead  time  and  the 
coordination  of  standards  with  those  for 
land-based  nonroad  engines  allows  time 
for  a  comprehensive  program  to 
integrate  the  most  effective  emission 
control  approaches  into  the 
manufacturers'  overall  design  goals 
related  to  durability,  reliability,  and  fuel 
consumption. 

Engine  manufacturers  have  already 
shown  some  initiative  in  producing 
limited  numbers  of  low  NOx  marine 
diesel  engines.  More  than  80  of  these 
engines  have  been  placed  into  service  in 
California  through  demonstration 
programs.  The  Draft  RIA  discusses,  in 
detail,  these  engines  and  their  emission 
results.  Through  the  demonstration 
programs,  EPA  has  been  able  to  gain 
some  insight  into  what  technologies  can 
be  used  to  meet  the  proposed  emission 
standards. 

Highway  engines  have  been  the 
leaders  in  developing  new  emission 
control  technology  for  diesel  engines. 
Because  of  the  similar  engine  designs  in 
land-based  nonroad  and  marine  diesel 
engines,  it  is  clear  that  much  of  the 
technological  development  that  has  led 
to  lower  emitting  highway  engines  can 
be  transferred  or  adapted  for  use  on 
land-based  nonroad  and  marine  engines. 
Much  of  the  improvement  in  emissions 
from  these  engines  comes  from 


"internal"  engine  changes  such  as 
variation  in  fuel  injection  variables 
(injection  timing,  injection  pressure, 
spray  pattern,  rate  shaping),  modified 
piston  bowl  geometry  for  better  air-fuel 
mixing,  and  improvements  intended  to 
reduce  oil  consumption.  Introduction 
and  ongoing  improvement  of  electronic 
controls  have  played  a  vital  role  in 
facilitating  many  of  these 
improvements. 

Other  technological  developments 
that  are  expected  to  be  used  on  nonroad 
engines  will  require  a  greater  degree  of 
development  before  they  can  be  applied 
to  marine  diesel  engines.  Turbocharging 
is  widely  used  now  in  marine 
applications,  especially  in  larger 
engines,  because  it  improves  power  and 
efficiency  by  compressing  the  intake  air. 
Turbocharging  may  also  be  used  to 
decrease  particulate  emissions  in  the 
exhaust.  Today,  marine  engine 
manufacturers  generally  have  to 
rematch  the  turbocharger  to  the  engine 
characteristics  of  the  marine  version  of 
a  nonroad  engine  and  often  will  add 
water  jacketing  around  the  turbo 
housing  to  keep  surface  temperatures 
low.  Once  the  Tier  2  nonroad  engines 
are  available  to  the  marine  industry, 
matching  the  turbochargers  for  the 
engines  will  be  an  important  step  in 
achieving  low  emissions. 

Aftercooling  is  a  well  established 
technology  that  can  be  used  to  reduce 
NOx  by  reducing  the  temperature  of  the 
charge  air  after  it  has  been  heated 
during  compression.  Reducing  the 
charge  air  temperature  directly  reduces 
the  peak  cylinder  temperature  during 
combustion,  which  is  the  primary  cause 
of  NOx  formation.  Air-to-water  and 
water-to-water  aftercoolers  are  well 
established  for  land-based  applications. 
For  engines  in  marine  vessels,  thsre  are 
two  different  types  of  aftercooling  used: 
jacket-water  and  raw-water  aftercooling. 
With  jacket-water  aftercooling,  the 
coolant  to  the  aftercooler  is  cooled 
through  a  heat  exchanger  by  ambient 
water.  This  cooling  circuit  may  be  either 
the  same  circuit  used  to  cool  the  engine 
or  a  separate  circuit.  By  moving  to  a 
separate  circuit,  marine  engine 
manufacturers  would  be  able  to  achieve 
further  reductions  in  the  intake  charge 
temperature.  This  separate  circuit  could 
result  in  even  lower  temperatures  by 
using  raw  water  as  the  coolant.  This 
means  that  ambient  water  is  pumped 
directly  to  the  aftercooler.  Raw-water 
aftercooling  is  currently  being  used 
widely  in  recreational  applications. 
Because  of  the  access  that  marine 
engines  have  to  a  large  ambient  water 
cooling  medium,  EPA  anticipates  that 
marine  engine  manufacturers  will 
largely  achieve  the  reductions  in  NOx 


emissions  for  this  proposal  through  the 
use  of  aftercooling. 

To  meet  the  proposed  standards. 
Category  1  marine  diesel  engine 
manufacturers  are  expected  to  use  many 
of  the  strategies  discussed  above. 
Electronic  controls  offer  great  potential 
for  improved  control  of  engine 
parameters  for  better  performance  and 
lower  emissions.  Unit  pumps  or 
injectors  would  allow  higher-pressure 
fuel  injection  with  rate  shaping  to 
carefully  time  the  delivery  of  the  whole 
volume  of  injected  fuel  into  the 
cylinder.  Marine  engine  manufacturers 
should  be  able  to  take  advantage  of 
modifications  to  the  routing  of  the 
intake  air  and  the  shape  of  the 
combustion  chamber  of  nonroad  engines 
for  improved  mixing  of  the  fuel-air 
charge.  Separate  circuit  jacket-  and  raw- 
water  aftercooling  will  likely  gain 
widespread  use  in  turbocharged  engines 
to  increase  performance  and  lower  NOx. 

To  meet  tne  proposed  Tier  3 
standards,  EPA  believes  that  two 
technologies  would  be  especially  useful. 
Common  rail  injection  systems  provide 
greater  overall  control  of  the  fuel 
injection  strategy  by  maintaining  a 
constant  supply  of  high-pressure  fuel  at 
the  injectors.  Also,  exhaust  gas 
recirculation  is  anticipated  to  be  applied 
to  land-based  nonroad  diesel  engines, 
which  will  provide  valuable  experience 
in  applying  this  control  strategy  to 
marine  engines.  These  technologies  are 
not  anticipated  to  be  developed  for 
land-based  nonroad  engines  with 
specific  displacements  greater  than  or 
equal  to  2.5  liters  per  cylinder. 
However,  EPA  believes  that  the 
concepts  can  be  adapted  from  smaller 
land-based  nonroad  and  highway 
engines.  To  account  for  difficulties  of 
adapting  common  rail  fuel  injection  and 
EGR  to  these  larger  engines,  EPA  is 
proposing  a  higher  marine  Tier  3 
HC+NOx  standard  than  for  engines  with 
specific  displacements  less  than  2.5 
liters  per  cylinder.  A  more  detailed 
treatment  of  the  feasibility  of  these 
engines  meeting  the  proposed  standards 
is  included  in  the  Draft  RIA. 

4.  Conclusions  Regarding  Technological 
Feasibility 

The  standards  in  this  proposal  are  the 
most  challenging  that  can  be  set  in  this 
time  frame.  Category  1  marine  diesel 
engine  manufacturers  will  need  to  use 
the  available  lead  time  to  develop  the 
necessary  emission  control  strategies, 
including  transfer  of  technology  from 
land-based  nonroad  diesel  engines.  This 
development  effort  will  require  not  only 
achieving  the  targeted  emission  levels, 
but  also  ensuring  that  each  engine  will 
meet  all  performance  and  emission 
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requirements  over  its  useful  life.  The 
proposed  standards  clearly  represent 
significant  reductions  compared  with 
baseline  emission  levels. 

Emission  control  technology  for  diesel 
engines  is  in  a  period  of  rapid 
development  in  response  to  the  range  of 
emission  standards  in  place  and 
anticipated  for  highway  and  land-based 
nonroad  engines  in  the  years  ahead. 
This  development  effort  will 
automatically  transfer  to  some  extent  to 
marine  engines,  since  marine  engines 
are  often  derivatives  of  highway  and 
land-based  nonroad  engines.  Regardless, 
this  development  effort  will  need  to 
expand  to  marine  diesel  engines  as  a 
result  of  this  proposal.  Because  the 
technology  development  for  highway 
and  land-based  nonroad  engines  will  to 
a  large  extent  constitute  basic  research 
of  diesel  engine  combustion,  the  results 
should  be  applicable  to  marine  engines. 

Based  on  information  currently 
available,  EPA  believes  that  it  is  feasible 
for  Category  1  marine  diesel  engine 
manufacturers  to  meet  the  proposed 
standards  using  combinations  of 
technological  approaches  discussed 
above  and  in  the  Draft  RIA.  To  the 
extent  that  the  technologies  described 
above  may  not  yield  the  full  degree  of 
emission  reduction  anticipated, 
manufacturers  could  still  rely  on  a 
modest  degree  of  fuel  injection  timing 
retard  as  a  strategy  for  complying  with 
the  proposed  emission  standards.  As 
described  under  Economic  Impacts 
below,  injection  timing  retard  may  be 
associated  writh  some  decrease  in  fuel 
efficiency. 

In  addition,  EPA  believes  that  the 
flexibilities  incorporated  into  this 
proposal  will  permit  marinizers  and 
vessel  builders  to  respond  to  engine 
changes  in  an  orderly  way.  For  these 
industries,  EPA  expects  that  meeting 
these  requirements  will  pose  a 
significant  challenge,  but  one  that  is 
feasible  taking  into  consideration  the 
availability  and  cost  of  technology,  time, 
noise,  energy,  and  safety. 

B.  Category  2  Engines 

EPA  believes  that  the  emission 
reduction  strategies  that  are  expected  to 
be  used  on  locomotive  diesel  engines  to 
meet  the  recently  finalized  standards 
can  also  be  applied  to  Category  2  marine 
diesel  engines.  This  is  because  the 
majority  of  Category  2  marine  diesel 
engines  are  derivatives  of  locomotive 
engines.  Similar  to  Category  1,  marine 
^igine  manufacturers  and  marinizers 
then  make  modifications  to  the  engine 
to  make  it  ready  for  use  in  a  vessel. 


1.  Development  of  Implementation 
Schedule 

EPA  is  proposing  a  similar  approach 
as  proposed  for  Category  1  engines. 
Because  of  the  marinization  process, 
marine  engine  manufacturers  will  likely 
need  some  time  to  respond  to  changes 
in  locomotive  engine  designs  associated 
with  their  standards.  This  is  why  EPA 
is  proposing  that  there  be  a  one  year 
delay  between  the  implementation  of 
the  locomotive  Tier  2  and  the  marine 
Tier  2  standards.  EPA  believes  that  a 
four  year  additional  lead  time  is 
sufficient  for  Category  2  marine  engine 
manufacturers  to  achieve  the  additional 
reductions  associated  with  the  proposed 
Tier  3  standards.  In  any  case,  the  Tier 
3  standards  are  proposed  to  be  subject 
to  a  feasibility  review  in  2003. 

2.  Development  of  Numerical  Standards 

EPA  proposes  the  marine  Tier  2 
emissions  standards  for  Category  2 
marine  diesel  engines  to  be  the  same 
level  as  the  locomotive  line-haul  Tier  2 
emissions  standards.  The  Draft  RIA 
compares  baseline  marine  emissions  on 
the  E2  and  E3  cycles  to  baseline 
locomotive  emissions  on  the  line-haul 
cycle  and  shows  that  the  baseline 
emissions  for  marine  are  about  the  same 
or  slightly  lower  than  for  locomotives. 
Thus,  EPA  believes  that  no  change  in 
the  standards  is  required  due  to  the  duty 
cycle.  Although  locomotives  are 
required  to  meet  standards  for  a  line- 
haul  and  a  svdtch  duty  cycle,  the  line- 
haul  standard  was  chosen  for  this 
comparison  because  it  is  more  similar  to 
the  proposed  marine  duty  cycles  than 
the  switch  cycle. 

EPA  believes  that  further  reductions 
are  possible  from  Category  2  marine 
engines  than  are  required  for  locomotive 
engines.  This  is  why  EPA  is  proposing 
Tier  3  standards  for  Category  2  marine 
engines.  Technologically,  marine 
engines  do  not  have  nearly  the  cooling 
constraints  that  locomotive  engines 
have  and  they  do  not  need  to  be 
designed  for  operation  at  high  altitudes. 
In  addition,  under  the  lead  time 
associated  with  the  proposed  Tier  3 
standards,  EPA  believes  that  further 
emission  control  technology  can  be 
applied  to  these  engines. 

3.  Technical  Approach 

Most  of  the  emission  control  strategies 
anticipated  to  be  used  on  locomotive 
engine  to  meet  the  locomotive  Tier  2 
standards  are  similar  to  those  expected 
to  be  used  on  nonroad  engines  to  meet 
the  land-based  nonroad  Tier  2 
standards.  These  technologies  include 
combustion  chamber  modifications, 
better  oil  control,  improvements  in  fuel 


injector  design  (i.e.,  rate  shaping,  higher 
pressures,  nozzle  geometry),  electronic 
engine  management  controls,  and 
separate  circuit  aftercooling.  In 
addition,  the  older  two-stroke  engine 
designs  are  already  being  replaced  by 
four-stroke  engine  designs.  EPA  believes 
that  these  technological  improvements 
can  be  directly  applied  to  Category  2 
marine  diesel  engines.  Most  likely,  the 
marine  engine  manufacturers  will  need 
to  rematch  the  turbochargers  and 
cooling  circuits  to  respond  to  the  new 
locomotive  engine  designs. 

EfA  believes  that  marine  engines 
have  two  advantages  over  locomotive 
engines  for  reducing  NOx-  Marine 
engines  have  access  to  ambient  water, 
which  gives  them  the  ability  to  achieve 
very  low  charge  air  temperatures  with 
an  aftercooler.  Locomotives,  on  the 
other  hand,  have  extreme  packaging 
constraints,  which  minimize  their 
ability  to  cool  the  charge  air. 
Locomotive  engines  must  also  be 
designed  to  meet  their  standards  at  high 
altitudes  while  Category  2  marine  diesel 
engine  op>erate  at  or  near  sea  level. 
Because  marine  engines  do  not  operate 
at  high  altitude,  they  have  less  of  a 
concern  for  design  tradeoffs  between 
maintaining  low  NOx  and  low  smoke 
levels. 

Similar  to  Category  1,  EPA  believes 
that  the  key  technologies  needed  for 
Category  2  marine  engines  to  meet  the 
proposed  marine  Tier  3  emissions 
standards  are  common  rail  fuel  injection 
and  exhaust  gas  recirculation.  These 
technologies  are  not  anticipated  to  be 
developed  for  locomotive  engines  for 
Tier  2.  However,  EPA  believes  that  the 
concepts  can  be  adapted  from  land- 
based  nonroad  and  highway  engines.  As 
an  alternative  strategy,  manufacturers 
may  choose  to  rely  on  injection  timing 
retard  as  a  way  of  trimming  NOx 
emissions.  However,  this  may  be 
associated  with  a  fuel  efficiency 
penalty.  To  account  for  difficulties  of 
adapting  common  rail  fuel  injection  and 
EGR  to  these  larger  engines,  EPA  is 
proposing  the  same  marine  Tier  3 
HC+NOx  standard  proposed  for 
Category  1  engines  with  specific 
displacements  greater  than  2.5  liters  per 
cylinder.  This  proposed  standard  is 
somewhat  relaxed  compared  to  the 
land-based  nonroad  Tier  3  standards. 

4.  Conclusions  Regarding  Technological 
Feasibility 

Based  on  information  currently 
available,  EPA  believes  that  it  is  feasible 
for  Category  2  marine  diesel  engine 
manufacturers  to  meet  the  proposed 
standards  using  combinations  of 
tecloiological  approaches  discussed 
above  and  in  the  Draft  RIA.  In  addition. 
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EPA  believes  that  the  implementation 
schedule  and  the  flexibilities 
incorporated  into  this  proposal  will 
permit  marinizers  and  vessel  builders  to 
respond  to  engine  changes  in  an  orderly 
way.  For  these  industries,  EPA  expects 
that  meeting  these  requirements  will 
pose  a  significant  challenge,  but  one 
that  is  feasible  taking  into  consideration 
technology,  time,  noise,  energy,  and 
safety. 

C.  Category  3  Engines 

EPA  is  not  proposing  national 
standards  for  Category  3  marine  engines. 
However,  emissions  reductions  are 
expected  to  be  gained  through  the 
international  NOx  requirements  adopted 
in  MARPOL  Annex  VI. 

1.  Rationale  for  Relying  on  MARPOL 
Annex  VI  Requirements 

Because  of  the  competitive  nature  of 
international  maritime  transport,  ship 
owners  and  ship  builders  have  been 
woricing  for  years  on  techniques  to 
improve  diesel  engine  fuel  efficiency. 
These  research  efforts  have  been  very 
successful,  and  the  thermal  efficiencies 
of  new  Category  3  marine  diesel  engines 
are  very  high,  approaching  45  to  50 
percent.  System  efficiencies  (i.e.,  the 
thermal  efficiency  for  the  ship  as  a 
whole)  can  be  as  high  as  85  percent,  for 
example,  because  of  the  use  of  engine 
heat  to  generate  steam  power.  The 
competitive  nature  of  the  shipping 
industry  continues  to  provide  incentives 
for  gaining  further  reductions  in  fuel 
consumption  since  fuel  is  the  largest 
variable  cost  associated  with  shipping. 

Category  3  engines  have  two 
characteristics  that  require  discussion. 
First,  the  same  strategies  that  have  been 
used  over  time  to  achieve  these  high 
thermal  efficiencies  have  generally 
resulted  in  an  increase  in  NOx 
emissions.  Reducing  NOx  with  the 
technology  used  today  basically  means 
calibrating  the  engines  with  a  focus  on 
emissions  as  well  as  fuel  consumption. 
For  instance,  timing  could  be  retarded 
to  reduce  NOx  by  reducing  peak 
cylinder  temperatures  associated  with 
the  burning  of  fuel  that  is  premixed 
with  air  prior  to  the  start  of  combustion. 
Any  resulting  adverse  impact  on  fuel 
consumption  could  be  minimized 
through  fuel  injection  strategies  and 
charge  air  charging  and  cooling 
strategies.  Consequently,  EPA  does  not 
expect  any  significant  increase  in  fuel 
consumption  rates.  Added  emission 
control  could  be  achieved  using  EGR, 
water  in  fuel  emulsion,  or  SCR.  The 
benefits  and  drawbacks  of  these 
technologies  are  discussed  below. 

Second,  Category  3  engines  operate  on 
bunker  fuel.  This  hiel  is  also  called 


residual  fuel  because  it  is  the  fuel  left 
in  a  refinery  after  the  lighter  ends  have 
been  distilled.  Although  some  distillate 
may  be  blended  into  this  residual  fuel, 
the  resulting  bunker  fuel  is  considerably 
different  than  the  fuel  burned  by  any 
other  diesel  engines.  For  instance,  the 
viscosity  is  so  high,  that  the  fuel  must 
be  melted  before  it  can  flow  to  the 
engine.  The  warmed  fuel  also  needs  to 
be  passed  through  centrifuges  to  remove 
water,  sludge,  and  other  contaminants. 
Sulfur  levels  in  this  fuel  may  be  as  high 
as  5  percent  by  weight.  Specifications 
even  exist  for  the  amount  of  cat  bottoms 
(worn  metal  and  catalyst  from  a  hydro- 
cracker)  in  the  fuel.  The  special 
characteristics  and  handling  needs  of 
bunker  fuel  make  the  application  of  new 
emission  control  technologies 
challenging. 

Because  of  the  special  fuels  used  by 
these  engines  and  their  international 
use,  EPA  is  not  proposing  to  set  national 
emission  limits  for  Category  3  engines 
beyond  the  MARPOL  Annex  VI 
requirements  based  on  the  types  of 
technologies  that  are  already  used  for 
fuel  efficiency  reasons  on  these  engines 
today.  EPA  believes  that  this  approach 
is  reasonable  given  the  Clean  Air  Act 
requirements  that  direct  EPA  to 
promulgate  regulations  that  achieve  the 
greatest  degree  of  emission  reduction 
achievable  through  the  application  of 
available  technology  giving  appropriate 
consideration  to  cost,  lead  time,  noise, 
energy,  and  safety  concerns.  Applicable 
technology  for  Category  3  engines  is 
discussed  below.  EPA  believes  that  the 
proposed  limits  will  not  only  prevent 
future  increases  in  NOx  associated  with 
historical  design  improvements,  but 
actually  reduce  NOx  from  new  engines 
by  about  17  percent  as  discussed  in  the 
Draft  RIA. 

EPA's  main  focus  across  all  of  its 
diesel  engine  emission  control  programs 
is  to  reduce  NOx  and  PM  emissions.  HC 
and  CO  limits  are  of  less  importance 
because  the  contribution  of  diesel 
engines  to  the  inventory  of  these 
pollutants  is  relatively  low.  With  regard 
to  Category  3  engines,  high  PM 
emissions  are  largely  a  result  of  the  fuel 
used  in  these  engines,  as  opposed  to  the 
technical  characteristics  of  these 
engines.  As  discussed  in  the  Draft  RLA, 
the  use  of  residual  fuel  or  residual  fuel 
blends  in  these  engines  can  lead  to  PM 
emissions  that  are  an  order  of 
magnitude  higher  than  when  distillate 
fuel  is  used.  In  addition,  current 
established  PM  test  methods  show 
unacceptable  variability  when  sulfur 
levels  exceed  0.8  weight  percent  sulfur, 
and  no  PM  test  has  been  developed  for 
these  engines  that  corrects  that 
variability.  For  these  reasons,  EPA  is  not 


proposing  a  PM  standard  for  Category  3 
engines.  Similarly,  EPA  is  not  proposing 
HC  or  CO  standards  for  these  engines, 
but  requests  comment  on  whether 
adding  such  additional  standards  on  top 
of  the  MARPOL  Annex  VI  NOx  standard 
is  necessary,  and  if  so  at  what  levels. 

2.  Technological  Approaches 

A  number  of  technical  designs  and 
engine  modifications  are  capable  of 
reducing  NOx  emissions  from 
compression-ignition  engines  and  have 
the  potential  to  be  technologically 
feasible  for  Category  3  marine  engines. 
These  technologies  include  retarded 
injection  timing,  engine  fine  tuning, 
exhaust  gas  recirculation,  water 
emulsified  fuel,  and  selective  catalytic 
reduction.  Benefits  and  challenges 
associated  with  these  technologies  are 
discussed  below  and  were  derived  from 
CARB  Mail-Out  #91-42  and  information 
gathered  by  the  NOx  working  group  of 
the  Bulk  Chemical  Handling 
Subcommittee  of  the  IMO. 

A  feasible  and  simple  means  of 
reducing  NOx  from  diesel  engines  is  by 
retarding  injection  timing.  This  method 
lowers  the  peak  combustion 
temperature  and  pressure  in  the 
cylinder.  resuUing  in  10-30  percent 
lower  NOx.  However,  the  disadvantages 
include  higher  specific  fuel 
consumption,  lower  power,  harder 
startability,  and  higher  levels  of  HC,  CO, 
PM,  and  smoke.  In  addition,  injection 
timing  generally  has  to  be  tailored  to 
fuel  quality  for  Category  3  engines 
operating  on  residual  fuel.  To  recover 
the  lost  fuel  economy  and  performance 
or  to  reduce  the  amount  of  injection 
timing  retard,  additional  technologies 
that  improve  fuel  atomization  have  been 
employed  on  other  mobile  source 
engines.  Fuel  atomization  can  be 
improved  by  increasing  fuel  pump 
pressure  and  advance  strategies,  and 
through  nozzle  geometry.  Another  fuel 
injection  technique  for  reducing  NOx  is 
rate  shaping.  By  injecting  a  small 
amount  of  fuel  to  begin  combustion 
before  injecting  the  majority  of  the  fuel, 
high  temperatures  associated  with  the 
burning  of  premixed  fuel  can  be 
reduced. 

Engine  fine  tuning  includes 
modification  of  essential  engine 
components  and  could  result  in  a  20-40 
percent  reduction  in  NOx  emissions. 
More  specifically,  engine  fine  tuning 
could  include  modifications  in  the 
injection  system,  charge  air  system,  and 
combustion  chamber  design.  Such 
changes  on  new  highway  engines  have 
already  achieved  more  than  50  percent 
NOx  reductions. 

Exhaust  gas  recirculation  (EGR) 
involves  recirculating  some  of  the 
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exhaust  gas  back  into  the  intake 
manifold.  This  lowers  the  combustion 
temperature  and  therefore  can  lower 
NOx  emissions  by  as  much  as  20-50 
percent.  For  marine  engines,  the 
applicability  of  EGR  is  complicated  by 
the  quality  of  the  fuel.  Sulfur  and  soot 
from  combustion  gases  can  cause 
increased  wear  of  piston  rings,  valves, 
and  other  components.  Therefore,  EGR 
is  more  likely  to  be  useful  for  engines 
nanning  on  cleaner  distillate  fuels. 

Water  emulsification  of  the  fuel  is 
another  technique  that  lowers  maximum 
combustion  temperature,  reducing  NOx 
20-50  percent  without  an  increase  in 
fuel  consumption.  There  are  at  least  two 
ways  to  accomplish  the  emulsification 
during  combustion:  in  the  combustion 
chamber  or  in  the  fuel  tank.  Combining 
water  and  fuel  for  the  first  time  in  the 
chamber  requires  significant  changes  to 
the  cylinder  head  to  add  an  injector. 
Combining  water  with  fuel  in  the  tank 
may  introduce  combustion  problems 
due  to  unstable  emulsion.  Also,  this 
technique  requires  a  significantly 
redesigned  fuel  handling  system  to 
overcome  the  potential  risk  of  corrosion 
and  to  maintain  power  output.  In  any 
event,  extra  liquid  storage  availability  is 
necessary  to  retain  similar  range. 

Selective  catalytic  reduction  (SCR)  is 
one  of  the  most  effective,  but  also  most 
complex  and  expensive,  means  of 
reducing  NOx  from  large  diesel  engines. 
Emission  reductions  in  excess  of  90 
percent  can  be  achieved  using  SCR.  In 
SCR  systems,  a  reducing  agent,  such  as 
ammonia,  is  injected  into  the  exhaust 
and  both  are  channeled  through  a 
catalyst  where  NOx  emissions  are 
reduced.  These  systems  are  being 
successfully  used  for  large  stationary 
source  applications,  which  operate 
under  constant,  high-load  conditions. 

A  number  of  disadvantages  are 
apparent  for  the  use  of  current 
technology  SCR  systems  on  ships.  The 


SCR  system  is  effective  only  over  a 
narrow  range  of  exhaust  temperatures. 
The  effectiveness  of  the  system  is 
decreased  at  reduced  temperatures 
exhibited  during  engine  operation  at 
partial  loads.  Most  of  the  engine 
operation  near  port  cities  is  likely  to  be 
at  these  partial  loads.  This  sort  of  a 
system  would  require  an  additional  tank 
to  store  ammonium  (or  urea  to  form 
ammonia).  Also,  excess  ammonia  in  the 
exhaust  can  occur  during  transient 
operation,  where  control  of  optimum 
ammonia  injection  is  difficult.  However, 
Category  3  marine  engines  generally 
operate  under  steady-state  conditions. 

3.  Conclusions  Regarding  Technological 
Feasibility 

Given  the  available  emissions  control 
technology  for  Category  3  engines  and 
the  fuel  quality  issues,  EPA  believes  that 
the  MARPOL  Annex  VI  standards  for 
NOx  are  appropriate  and  sufficient  for 
Category  3  marine  diesel  engines.  EPA's 
main  concern  is  that  the  range  of 
adjustable  parameters  be  set  so  that  the 
engine  will  meet  the  proposed  standards 
in  this  range.  EPA  proposes  to  use,  and 
seeks  comment  on,  the  MARPOL  Annex 
VI  provisions  designed  to  prevent 
tampering  with  the  engine  settings  in 
such  a  way  as  will  increase  emissions. 
EPA  believes  that  it  may  be  appropriate 
to  investigate  PM  standards  and  more 
stringent  NOx  standards  for  Category  3 
engines  in  the  context  of  the  MARPOL 
Convention  in  the  future. 

VIII.  Projected  Impacts 

A.  Environmental  Impacts 

In  Chapter  5  of  the  Draft  Regulatory 
Impact  Analysis,  EPA  provides  a 
detailed  explanation  of  the  methodology 
used  to  determine  the  environmental 
benefits  from  marine  diesel  engines 
associated  with  this  proposal.  EPA 
requests  comment  on  all  aspects  of  the 


emissions  inventory  analysis.  The 
following  discussion  gives  a  general 
overview  of  the  methodology  and  the 
results. 

1.  Category  1  Engines 

For  the  purposes  of  the  inventory 
analysis,  Category  1  was  divided  into 
recreational,  commercial,  and  auxiliary 
marine  diesel  engines.  Although  no 
standards  are  proposed  in  this 
document  for  recreational  engines, 
uncontrolled  emissions  from  these 
engines  are  included  in  the  inventory 
analysis.  Annual  emissions  were  then 
calculated  using  engine  populations, 
load  factors,  armual  hours  of  use,  rated 
power,  emission  factors,  turnover,  and 
growth  rates.  The  sources  for  and  the 
values  of  these  factors  are  provided  in 
the  Draft  RIA.  It  should  be  noted  that 
EPA  has  received  some  indication  that 
the  annual  use  for  recreational  engines 
maybe  lower  than  assumed  in  the 
inventory  analysis  and  calculations 
(Table  5-2  of  the  Draft  Regulatory 
Impact  Analysis).  EPA  seeks  comment 
on  annual  usage  rates  for  recreational,  as 
well  as  commercial  and  auxiliary, 
engines. 

Table  12  presents  the  projected 
emissions  inventory  from  Category  1 
marine  engines  with  and  without  the 
proposed  standards.  Table  12  also 
presents  the  anticipated  effects  of  the 
MARPOL  Annex  VI  standards  on  the 
Category  1  NOx  inventory.  The 
proposed  CO  standard  is  intended  as  a 
cap,  so  no  benefits  are  claimed  here. 

Table  12  presents  the  projected 
emissions  inventory  &t)m  Category  1 
marine  engines  with  and  without  the 
proposed  standards.  Table  12  also 
presents  the  anticipated  effects  of  the 
MARPOL  Annex  VI  standards  on  the 
Category  1  NOx  inventory.  The 
proposed  CO  standard  is  intended  as  a 
cap,  so  no  benefits  are  claimed  here. 


Table  12.— Category  1  Emissions  Inventory 

[Thousand  short  tons] 


Year 


HC 


Base 


Control 


NOx 


Base 


MARPOL 
Annex  VI 


Control 


PM 


Base 


Control 


CO 


Base 


2000 
2005 
2010 
2020 
2030 


12.1 
12.8 
13.6 
15.3 
17.3 


12.1 
12.5 
12.1 
12.0 
13.4 


465 
492 
521 
586 
663 


464 
484 
507 
565 
640 


464 
470 
420 
303 
310 


14.9 
15.8 
16.8 
18.9 
21.4 


14.9 
15.2 
14.1 
13.0 
13.0 


73 
78 
82 
92 
105 


Ik 


2.:  Category  2  Engines 

Baseline  emissions  inventories  for 
Category  2  marine  engines  were 
developed  for  the  EPA  under  contract 


with  Carnegie  Mellon  University.*'  For 


the  purposes  of  this  analysis,  emissions 
are  included  from  all  Category  2  engines 


''Corbett.  J.,  Fischbeck.  P.,  "Commercial  Marine  , 
Emissions  Inventory  and  Analysis  for  United  States 
Continental  and  Inland  Waterways,"  Carnegie 


Mellon  University.  Order  No.  8A-0516-NATX, 
September  1998. 
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operated  in  the  Great  Lakes,  inland 
waterways,  and  coastal  waters  up  to  320 
kilometers  (200  miles)  offshore. 
Emissions  from  U.S.  flagged  vessels 
were  determined  using  ship  registry 
data,  fuel  consumption,  rated  power, 
operation  assumptions,  and  fuel  specific 
emission  factors.  Emissions  from  foreign 
flagged  vessels  were  developed  based  on 


cargo  movements  and  waterways  data, 
vessel  speeds,  average  dead  weight 
tonnage  per  ship,  and  assumed  cargo 
capacity  factors. 

To  model  the  benefits  of  the  proposed 
standards,  EPA  applied  an  engine 
replacement  schedule  and  new  engine 
standards  to  the  baseline  inventory.  In 
this  case,  no  emission  reductions  are 


expected  beyond  the  already  low  levels 
of  HC.  Table  13  shows  the  projected 
emissions  for  Category  2  vessels  with 
and  without  the  proposed  standards. 
The  anticipated  NOx  impacts  for  the 
application  of  MARPOL  Annex  VI 
standards  to  U.S.  flagged  vessels  are  also 
included. 


Table  13.— Category  2  Emissions  Inventory 

[Thousand  short  tons] 


HC 

NOx 

PM 

CO 

Year 

Base 

Base 

MARPOL 
Annex  VI 

Control 

Base 

Control 

Base 

Control 

2000 

11.1 
12.3 
13.6 
15.0 
16.5 

267 
295 
325 
360 
397 

265 
275 
387 
309 
339 

265 
255 
206 
167 
162 

6.1 
6.8 
7.5 
8.3 
9.1 

6.1 
6.6 
6.9 
7.3 
7.9 

34.1 
37.7 
41.7 
46.0 
50.8 

2010 

34.1 

2020 

2030 

2040 

36.3 
37.0 
38.3 
41.5 

3.  Category  3  Engines 

The  emissions  inventory  for  Category 
3  was  calculated  using  the  same 
methodology  as  for  Category  2.  EPA 
believes  that  some  NOx  benefits  may  be 


achieved  by  adopting  the  MARPOL 
Annex  VI  NOx  standard  for  engines 
used  in  U.S.  flagged  vessels.  Table  14 
presents  projected  emissions  from 
Category  3  engines  operated  in  U.S. 
waters.  Note  that  the  reductions  here 


present  both  the  impacts,  in  the  U.S.,  of 
U.S.  flagged  vessels  meeting  the 
MARPOL  Annex  VI  NOx  standard  and 
the  potential  impacts  if  foreign  flagged 
vessels  were  to  meet  the  MARPOL 
Annex  VI  standard. 


Table  U.^Category  3  Baseline  and  Projected  Emissions  Inventory  under  Varying  Implementation  of 

MARPOL  Annex  VI  controls 

[Thousand  short  tons] 


NOx 

HC 

PM 

CO 

Year 

t)ase 

Annex  VI  applied 
to  U.S.-flag  ves- 
sels only 

Annex  VI  applied 
to  all  vessels 

base 

base 

base 

2000  

2010  

2020  

2030  

2040  

273 
301 
333 
368 
406 

272 
290 
310 
338 
372 

271 
279 
289 
309 
338 

8.1 

9.0 

9.9 

10.9 

12.1 

21.2 
23.4 
25.8 
28.6 
31.5 

25.0 
27.6 
30.5 
33.7 
37.2 

4.  Total  Impacts 

Table  15  contains  the  baseline  annual 
emissions  from  marine  diesel  engines  as 
a  whole  as  well  as  projections  of  the 
annual  emissions  with  the  MARPOL 
Annex  VI  requirements  and  proposed 
standards  in  place.  According  to  this 
analysis,  the  proposed  emission  limits 
would  result  in  reductions,  beyond  the 
MARPOL  Annex  VI  limits,  of  10  percent 
HC,  28  percent  NOx.  12  percent  PM, 
and  3  percent  CO  from  marine  diesel 


engines  in  2020.  Nationally,  these 
reductions  represents  reductions  of  1.3 
percent  NOx  and  0.1  percent  PM. 
Obviously,  the  percent  reduction  would 
be  much  higher  for  port  areas.  This  is 
especially  true  for  San  Diego, 
Beaumont-Port  Arthur,  San  Francisco 
and  similar  ports  where  marine  diesel 


engines  account  for  a  large  fraction  of 
the  NOx  emissions. *•* 


**  Marine  diesel  engines  make  up  about 
approximately  17%  of  the  NOx  on  a  summer  day 
for  San  Diego,  15%  for  Beaumont-Port  Arthur,  and 
12%  for  San  Francisco.  See,  Commercial  Marine 
Vessel  Contributions  to  Emission  Inventories.  Final 
Report,  Submitted  by  Booz-AUen  &  Hamilton,  Inc., 
October  7. 1991. 
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CO 

Control 

.1 

34.1 

.7 

36.3 

.7 

37.0 

.0 

38.3 

.8 

41.5 

FATION  OF 


Table  15.— Emission  Inventory  Impacts  of  the  Proposed  Rule 


1 

2000 

2010 

2020 

2030 

HO 

10'  short  tons  

Baseline 

31.3 
31.3 

34.8 
33.3 

38.7 
35.4 

432 

Controlled 

39.3 

Reduction  

0% 

4% 

9% 

9% 

NOx  103  short  tons 

Baseline 

1.005 

1.117 

1.244 

1.390 

IMO 

1.001 

1.072 

1.162 

137 

1 

Controlled 

1.001 

965 

819 

815 

1 

Reduction  

0% 

10% 

28% 

34% 

PM 

10^  short  tons 

Baseline 

Controlled  

42.3 
42.3 

46.9 
44.1 

52.2 
45.7 

58.2 

50.2 

Reduction  

0% 

6% 

12% 

14% 

CO  10'  short  tons 

Baseline 

133 

147 

165 

184 

Controlled  

133 

146 

160 

177 

Reduction  

0% 

1% 

3% 

4% 

In  addition  to  the  effect  of  the 
proposed  standards  on  direct  PM 
emissions  noted  above,  the  proposed 
standards  are  expected  to  reduce  the 
concentrations  of  secondary  PM. 
Secondary  PM  is  formed  when  NOx 
reacts  wiUi  ammonia  in  the  atmosphere 
to  yield  ammonium  nitrate  particulate. 
As  described  in  Chapter  5  of  the  Draft 
RIA,  each  100  tons  of  NOx  reduction 
results  in  about  a  4-ton  reduction  in 
secondary  PM.  This  conversion  rate 
varies  from  region  to  region,  and  is 
greatest  in  the  West.  EPA  estimates  that 
the  425.000  tons  per  year  total  NOx 
reduction  projected  for  marine  engines 
in  2020  would  result  in  about  a  17.000 
tons  per  year  reduction  in  secondary 
PM.  This  secondary  PM  reduction  is 
more  than  double  the  direct  PM 
reductions  for  2020  projected  for^his 
proposed  rule. 

EPA  also  believes  the  proposed 
regulations  will  tend  to  reduce  noise. 
One  important  source  of  noise  in  diesel 
combustion  is  the  sound  associated  with 
the  combustion  event  itself.  When  a 
premixed  charge  of  fuel  and  air  ignites, 
the  very  rapid  combustion  leads  to  a 
sharp  increase  in  pressure,  which  is 
easily  heard  and  recognized  as  the 
characteristic  sound  of  a  diesel  engine. 
The  conditions  that  lead  to  high  noise 
levels  also  cause  high  levels  of  NOx 
formation.  Fuel  injection  changes  and 
other  NOx  control  strategies  therefore 
typically  reduce  engine  noise, 
sometimes  dramatically. 

EPA  does  not  anticipate  any  negative 
impacts  on  energy  or  safety  as  a  result 
of  this  proposed  rule.  The  impact  of  the 
proposed  standards  on  energy  is 
measured  by  the  effect  on  fuel 
ccHisumption  from  complying  engines. 
Although  it  is  not  expected  to  be  a 
primary  compliance  strategy,  marine 
engine  manufacturers  could  retard 
engine  timing  to  comply  with  emission 
limits.  This  could  lead  to  an  increase  in 
fuel  consumption  in  the  absence  of 
other  changes  to  the  engines.  Most  of 


the  technology  changes  anticipated  in 
response  to  the  proposed  standards, 
however,  have  the  potential  to  reduce 
fuel  consumption  as  well  as  emissions. 
Therefore,  on  balance,  no  increase  in 
energy  consumption  is  expected.  As  far 
as  safety  is  concerned,  EPA  believes  that 
marine  engine  manufacturers  will  use 
only  proven  technology  that  is  currently 
used  in  other  engines  such  as  nonroad 
land-based  diesel  applications, 
locomotives,  and  diesel  trucks. 

B.  Economic  Impacts 

EPA  expects  that  in  almost  all  cases, 
manufacturers  will  produce  a 
complying  marine  engine  by  adapting 
an  engine  that  has  been  designed  and 
certified  to  meet  highway  or  nonroad 
emission  standards.  This  analysis 
considers  the  cost  of  these  upgrades  to 
the  base  engines  as  part  of  the  impact  of 
new  marine  emission  standards; 
variable  costs  are  applied  directly,  with 
an  additional  fixed  cost  added  to  apply 
the  technologies  to  marine  engines.  The 
analysis  arrives  at  the  full  cost  impact 
by  considering  changes  to  turbocharging 
and  aftercooling  applicable  to  marine 
engines.  Full  details  of  EPA's  cost 
analysis  can  be  found  in  Chapter  4  of 
the  Draft  RIA. 

1.  Methodology 

In  assessing  the  economic  impact  of 
setting  emission  standards,  EPA  has 
made  a  best  estimate  of  the  combination 
of  technologies  that  an  engine 
manufacturer  might  use  to  meet  the  new 
standards  at  an  acceptable  cost.  In  some 
cases,  however,  it  is  difficult  to  make  a 
distinction  between  technologies 
needed  to  reduce  emissions  for 
compliance  with  emission  standards 
and  those  technologies  that  offer  other 
benefits  for  improved  fuel  economy, 
power  density,  and  other  aspects  of 
engine  performance.  EPA  believes  that 
without  new  emission  standards, 
manufacturers  would  continue  research 
on  and  eventually  deploy  many 


technological  upgrades  to  improve 
engine  performance  or  more  cost- 
effectively  control  emissions. 
Modifications  to  fuel  injection  systems 
and  the  introduction  of  electronic 
controls  are  expected  to  continue, 
regardless  of  any  change  in  emission 
standards,  to  improve  engine 
performance.  This  is  especially  true  for 
marine  engines,  which  generally  benefit 
from  the  transfer  of  highway  and  land- 
based  engine  technology  improvements. 
Some  further  development  with  a  focus 
on  NOx,  HC.  and  PM  emissions  will 
nevertheless  play  an  important  role  in 
achieving  emission  reduction  targets. 

Because  several  technology  upgrades 
have  benefits  that  go  beyond  reducing 
emissions,  a  difficulty  in  assessing  the 
impact  of  new  emission  standards  is 
establishing  the  appropriate  technology 
baseline  from  which  to  make 
projections.  Ideally,  the  analysis  would 
establish  the  mix  of  technologies  that 
manufacturers  would  have  introduced 
absent  the  changes  in  emission 
standards,  then  make  a  projection  for 
any  additional  changes  in  hardware  or 
calibration  required  to  comply  with 
those  standards.  This  is  especially 
important  for  marine  engines,  since 
technology  improvements  are  often 
carried  over  from  counterpart  land- 
based  engines.  The  costs  of  those 
projected  technology  and  calibration 
changes  would  then  most  accurately 
quantify  the  impact  of  setting  new 
emission  standards.  While  it  is  difficult 
to  take  into  account  the  effect  of  ongoing 
technology  development,  EPA  is 
concerned  that  assessing  the  full  cost  of 
the  anticipated  technologies  as  an 
impact  of  the  new  emission  standards 
would  inappropriately  exclude  from 
consideration  the  observed  benefits  for 
engine  performance,  fuel  consumption, 
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and  durability.'*'  Short  of  having 
sufficient  data  to  predict  the  future  with 
a  reasonable  degree  of  confidence,  EPA 
faces  the  need  to  devise  an  alternate 
approach  to  quantifying  the  true  impact 
of  the  new  emission  standards.  EPA 
requests  comment  on  the  most 
appropriate  way  of  accounting  for  these 
non-emission  benefits. 

A  variety  of  technological 
improvements  are  projected  for 
complying  with  the  new  emission 
standards.  Selecting  these  technology 
packages  requires  extensive  engineering 
analysis  and  judgment.  The  fact  that 
manufacturers  will  be  applying 
extensive  effort  to  improve  diesel  engine 
technologies  across  programs  ensures 
that  these  technologies  will  develop 
significantly  before  reaching 
production.  This  ongoing  research  and 
development  will  lead  to  reduced  costs 
in  three  ways.  First,  research  will  lead 
to  enhanced  effectiveness  for  individual 
technologies,  allowing  manufacturers  to 
use  simpler  packages  of  emission 
control  technologies  than  would 
otherwise  be  predicted  given  the  current 
state  of  development.  Similarly,  the 
continuing  effort  to  improve  the 
emission  control  technologies  will 
include  innovations  that  allow  lower- 
cost  production.  Finally,  manufacturers 
will  focus  research  efforts  on  emy 
potential  drawbacks,  such  as  increased 
fuel  consumption  or  maintenance  costs, 
attempting  to  minimize  or  overcome  any 
negative  effects. 

Estimated  cost  increases  are  presented 
as  incremental  changes  in  purchase 
price.  The  incremental  change  in 
purchase  price  for  new  engines  and 
equipment  is  comprised  of  variable 
costs  (for  hardware  and  assembly  time) 
and  fixed  costs  (for  research  and 
development,  retooling,  and 
certification).  Total  operating  costs, 
including  maintenance  and  ftiel 
consumption,  are  considered  as  well. 
Cost  estimates  based  on  these  projected 
technology  packages  represent  an 
expected  incremental  cost  of  engines  as 
they  begin  to  comply  with  new  emission 
standards.  Costs  in  subsequent  years  are 
projected  to  decrease  due  to  several 
factors,  as  described  below.  Separate 
projected  costs  were  derived  for  engines 
used  in  five  different  ranges  of  rated 
power;  costs  were  developed  for  engines 
near  the  middle  of  the  listed  ranges.  All 
costs  are  presented  in  1998  dollars. 

While  the  following  analysis  projects 
a  relatively  uniform  emission  control 
strategy  for  designing  the  different 
categories  of  engines,  this  should  not 


*' while  EPA  does  not  anticipate  widespread, 
marked  improvements  in  fuel  consumption,  small 
improvements  on  some  engines  may  occur. 


suggest  that  EPA  expects  a  single 
combination  of  technologies  will  be 
used  by  all  manufacturers.  In  fact, 
depending  on  basic  engine  emission 
characteristics,  EPA  expects  that  control 
technology  packages  will  gradually  be 
fine-tuned  to  different  applications. 
Furthermore,  EPA  expects 
manufacturers  to  use  averaging, 
banking,  and  trading  programs  as  a 
means  to  deploy  varying  degrees  of 
emission  control  technologies  on 
different  engines.  EPA  nevertheless 
believes  that  the  projections  presented 
here  provide  a  cost  estimate 
representative  of  the  different 
approaches  manufacturers  may 
ultimately  take. 

2.  Engine  Technologies 

The  land-based  engines  that  serve  as 
the  base  engines  for  marine  diesel 
applications  will  be  changing  as  a  result 
of  new  emission  standards  adopted  for 
nonroad  and  locomotive  engines.  Most 
new  land-based  nonroad  and 
locomotive  engines  rated  over  37  kW 
will  be  subject  to  two  new  tiers  of 
standards  spanning  the  next  ten  years. 
These  engines  will  be  designed, 
manufactured,  and  certified  to  have 
reduced  emissions.  The  technological 
challenge  for  developing  compliant 
marine  engines  is  therefore  to  make  the 
necessary  engine  modifications  for 
marine  applications  without 
substantially  increasing  emission  levels, 
while  ensuring  that  these  emission 
levels  are  maintained  over  the  range  of 
potential  marine  operation. 

Manufacturers  of  Category  1  engines 
are  expected  to  comply  with  the 
proposed  Tier  2  emission  limits  by 
conducting  basic  engine  modifications, 
upgrading  fuel  systems,  adding  some 
degree  of  electronic  controls,  or 
improving  aftercooling  systems. 
Manufacturers  of  Category  2  engines  are 
expected  to  redesign  combustion 
chambers,  improve  high-pressure 
electronic  fuel  injection  systems,  and 
upgrade  or  add  turbocharging  and 
aftercooling.  For  Tier  3  emission  limits, 
all  manufacturers  are  expected  to  rely 
on  some  form  of  electronically 
controlled  common  rail  fuel  system 
with  separate-circuit  aftercooling  and 
exhaust  gas  recirculation. 

Except  for  the  aftercooling  changes, 
hardware  improvements  for  nonroad 
and  locomotive  engines  should  be 
transferrable  to  marine  engines,  in  many 
cases  with  some  degree  of  adaptation. 
The  analysis  includes  a  substantial 
amount  of  development  time  to  make 
adjustments  for  turbocharger  matching, 
reprogramming  electronic  control 
software,  optimizing  for  emission 
performance  over  the  not-to-exceed 


zone,  and  other  changes  that  may  be 
needed  to  prepare  an  engine  for  marine 
applications.  Also,  because 
manufacturers  will  in  many  cases  be 
producing  a  rtew  engine  design  outside 
of  the  normal  product  development 
cycle,  extensive  development  costs  are 
included  to  design  a  marine  version  of 
a  base  engine,  taking  into  account  not 
only  direct  expenses  for  controlling 
emissions,  but  also  considering  some 
need  for  re-optimizing  performance. 
Finally,  since  marine  engines  rely  on 
seawater,  not  the  ambient  air,  for 
rejecting  heat  from  the  engine  and 
aftercooler,  the  cost  of  adding  these 
systems  are  considered  separately. 

3.  Estimated  Costs 

The  projected  costs  of  these  new 
technologies  for  meeting  the  new 
emission  limits  are  itemized  in  the  Draft 
RIA  and  summarized  in  Table  16. 
Anticipated  incremental  cost  impacts  of 
the  Tier  2  emission  limits  for  the  first 
years  of  production  range  from  $2,600  to 
$54,000  per  engine,  in  general  with 
proportionally  higher  projected  costs  for 
larger  engines.  Estimated  costs  for  Tier 
3  emission  limits,  which  are  calculated 
incremental  to  the  Tier  2  projections, 
are  similar,  with  first-year  costs  ranging 
from  $5,300  to  $45,000.  Long-term 
impacts  on  engine  costs  are  expected  to 
be  much  lower,  dropping  to  levels 
between  $1,100  and  $11,000  for  Tier  3 
engines.  Most  of  this  cost  reduction  is 
accounted  for  by  the  fact  that 
development  time  and  other  fixed  costs 
dominate  the  cost  analysis,  but 
disappear  after  the  projected  five-year 
amortization  period. 

The  cost  analysis  also  includes  an 
estimated  burden  resulting  from  the 
need  to  do  additional  maintenance  work 
during  periodic  rebuilds.  Complying 
engines  will  be  equipped  with 
technologies  that  will  require 
replacement  of  hardware  that  is  either 
more  expensive  than  from  earlier 
models,  or  that  is  only  used  because  of 
emission  standards.  Using  typical 
rebuild  schedules,  the  analysis  projects 
incremental  costs  for  multiple  rebuilds, 
resulting  in  net-present-value  costs  that 
range  ft-om  $700  to  $12,000.  In  addition 
to  rebuild  cost  impacts.  Table  16 
includes  an  estimated  cost  burden  for 
conducting  production  line  testing  of  1 
percent  of  total  industry-wide 
production. 

Ship  and  boat  builders  are  not 
expected  to  face  any  increase  in  costs  as 
a  result  of  the  new  emission  standards. 
Commercial  vessels  are  built  to 
accommodate  a  wide  range  of  engines. 
Customers  are  therefore  abje  to  order  a 
vessel  by  choosing  ft-om  a  broad 
selection  of  engine  models.  Because 
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there  is  a  degree  of  customizing  in  the 
construction  of  commercial  vessels,  EPA 
does  not  expect  that  future  production 
vnW  be  sensitive  to  the  anticipated 


changes  in  engine  design  resulting  from 
the  new  emission  standards.  EPA 
requests  comment  on  the  extent  to 
wrhich  commercial  vessel  construction 


may  be  affected  by  new  emission 
standards. 


Table  16.— Projected  Incremental  Costs  by  Power  Rating  (kW) 


Power  rating  (kW) 


37-225  

225-560  .... 
560-1000  .. 
i 000-2000 
2000-5000 


Tier 


Tier  2  

Tier  3  (years  1-5) 

Tier  3  (year  6  and  later) 

Tier  2  

Tier  3  (years  1-5) 

Tier  3  (year  6  and  later) 

Tier  2  

Tier  3  (years  1-5) 

Tier  3  (year  6  and  later) 

Tier  2  

Tier  3  (years  1-5) 

Tier  3  (year  6  and  later) 

Tier  2  

Tier  3  (years  1-5) 

Tier  3  (year  6  and  later) 


Incremental 
engine  cost* 


$2,577 

5.303 

1.112 

4,249 

6.210 

1.829 

25,319 

25.507 

5.601 

22.725 

26,537 

10.659 

54.103 

44,583 

3.169 


Incremental 

operating  cost 

per  engine 

(npv) 


S737 

829 

829 

1,128 

1.119 

1.119 

207 

2,647 

2.647 

635 

4.519 

4.519 

12,430 

2,874 

2.874 


•Tier  3  costs  are  calculated  incremental  to  Tier  2  estimates. 


Characterizing  these  estimated  costs 
in  the  context  of  their  fraction  of  the 
total  purchase  price  and  life-cycle 
operating  costs  is  helpful  in  gauging  the 
economic  impact  of  the  new  standards. 
Although  the  incremental  cost 
projections  in  Table  16  increase 
dramatically  with  increasing  power 
rating,  they  in  fact  represent  a 
comparable  price  change  relative  to  the 
total  price  of  the  engine.  The  estimated 
first-year  cost  increases  are  all  at  most 
3  percent  of  estimated  vessel  prices, 
with  even  lower  long-term  effects,  as 
described  above. 

Since  vessel  owners  also  decide 
between  replacing  and  rebuilding 
existing  engines,  the  cost  impact  relative 
to  engine  price  is  also  relevant.  EPA 
estimates  that  Tier  3  cost  impacts  will 
approach  10  or  15  percent  of  total 
engine  prices.  Once  fixed  costs  are 
amortized,  the  cost  impact  drops  to  a 
range  between  1  and  5  percent  of  total 
engine  prices.  EPA  requests  comment 
on  the  likelihood  that  these  costs  will 
affect  normal  rates  of  turnover  to  new 
engines. 

4.  Aggregate  Costs  to  Society 

The  above  analysis  presents  unit  cost 
estimates  for  each  power  category. 
These  costs  represent  the  total  set  of 
costs  borne  by  engine  manufacturers  to 
comply  with  emission  standards.  With 
current  data  for  engine  and  vessel  sales 
for  each  category  and  projections  for  the 
future,  these  costs  can  be  translated  into 
projected  direct  costs  to  the  nation  for 
the  new  emission  standards  in  any  year. 
Aggregate  costs  are  estimated  at  about 


$19  million  in  the  first  year  the  new 
standards  apply,  increasing  to  a  peak  of 
about  $57  million  in  2008  as  increasing 
numbers  of  engines  become  subject  to 
the  new  standards.  The  following  years 
show  a  drop  in  aggregate  costs  as  the 
per-unit  cost  of  compliance  decreases, 
resulting  in  aggregate  costs  of  about  $14 
million  in  2015,  followed  by  slowly 
growing  costs  due  to  increasing  sales 
over  time. 

5.  Sensitivity  Analysis 

There  has  been  some  concern 
expressed  that  the  technologies  used  to 
meet  emission  requirements  for  land- 
based  engines  will  be  less  effective  at 
controlling  emissions  from  marine 
engines.  Some  of  the  reasons  suggested 
for  needing  a  more  aggressive  approach 
include  the  change  in  duty  cycle,  the 
effects  of  "marinizing"  an  engine,  and 
the  need  to  comply  with  emission  limits 
across  not-to-exceed  zones. 
Manufacturers  could  rely  on  injection 
timing  retard  as  a  technology  option  for 
achieving  an  additional  measure  of  NOx 
control.  Also,  manufacturers  may 
choose,  for  example,  to  avoid  the  high 
R&D  costs  of  implementing  a  new 
technology  for  an  engine  family  with 
low  sales  volume  by  relying  on  timing 
retard  as  a  lower-cost  alternative.  In 
addition,  manufacturers  using  EGR  may 
need  to  add  exhaust  gases  during 
medium-and  high-load  operation  to  the 
point  that  there  would  be  an  increase  in 
fuel  consumption  that  cannot  be  offset 
by  improvements  such  as  better  control 
of  fuel  injection.  EPA  therefore 
conducted  a  sensitivity  analysis  to  show 


the  costs  associated  with  a  fuel  penalty 
resulting  from  relying  on  retarded 
timing  or  EGR. 

Because  the  requirement  to  control 
emissions  throughout  an  engine's 
operating  range  poses  the  greatest 
challenge  at  low  speeds  and  loads,  EPA 
calculated  the  costs  of  increasing  fuel 
consumption  by  one  percent  at  modes  2 
and  3  and  by  three  percent  at  mode  4 
(lightest  load  operation).  Using  the 
weightings  for  the  composite  duty  cycle, 
increased  life-cycle  fuel  consumption 
from  this  net  1.0  percent  fuel  penalty 
can  be  calculated  and  then  discounted 
to  the  present  at  a  7  percent  rate.  The 
resulting  estimated  net-present-value 
cost  increase  ranges  from  $400  for  a  100 
kW  engine  to  $19,000  for  a  3000  kW 
engine.  Considering  the  established 
effectiveness  of  timing  retard  as  a 
strategy  to  control  NOx  emissions,  this 
may  be  considered  a  viable  approach, 
either  as  a  substitute  or  a  supplemental 
technology. 

C.  Post-effectiveness 

EPA  has  estimated  the  cost- 
effectiveness  (i.e..  the  cost  per  ton  of 
emission  reduction)  of  the  proposed 
marine  standards  for  the  same  nominal 
power  ratings  of  marine  engines  and 
vessels  highlighted  earlier  in  this 
section.  This  analysis  has  been 
performed  only  for  Category  1  and 
Clategory  2  marine  engines,  since  the 
proposed  regulation  would  not  apply  to 
Category  3  engines.  Chapter  6  of  the 
Draft  RIA  contains  a  more  detailed 
discussion  of  the  cost-effectiveness 
analysis. 
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As  described  in  the  Draft  RIA.  neither 
costs  nor  emission  benefits  were 
attributed  to  the  not-to-exceed 
provisions  included  in  this  proposal. 
The  calculated  cost-effectiveness  of  the 
proposed  emission  limits  presented  here 
therefore  includes  all  the  anticipated 
effects  on  costs  and  emission 
reductions. 


1.  Tier  2 

For  determining  the  cost-effectiveness 
of  the  Tier  2  portion  of  this  proposal, 
only  benefits  beyond  those  achieved  by 
the  MARPOL  Annex  VI  standard  are 
considered.  EPA  believes  this  is  a 
conservative  estimate  because  EPA 
attributed  all  of  the  costs  of  the 
technology  associated  with  the  Tier  2 
levels  to  this  action  and  did  not 


attribute  any  of  these  costs  to  the 
MARPOL  Annex  VI  standard.  For  the 
sake  of  this  analysis.  EPA  assumed  that 
all  of  the  increased  costs  were  incurred 
to  achieve  HC+NOx  benefits.  NOx 
reductions  represent  approximately  98 
percent  of  the  total  HC+NOx  emission 
reductions  expected  from  the  proposed 
standards.  Table  17  presents  the  cost- 
effectiveness  of  the  Tier  2  standards. 


Table  17.-Cost-Effectiveness  of  the  Proposed  Marine  Tier  2  Standards  for  HC  and  NOx 


Nominal  power  (kW) 


100  . 
400. 
750. 
1500 
3000 


NPV  of  total 
lifetime  costs 


$1,938 
3.016 
22.713 
20.386 
47.754 


NPV  benefits 
(short  tons) 


4.3 

26 

80 
267 
829 


Discounted 

cost- 
effectiveness 


$449 

116 

283 

76 

58 


Cost-effective- 
ness 
without  non- 
emission  ben- 
efits 


$738 

201 

317 

86 

76 


Weighting  the  projected  cost  and 
emission  benefit  numbers  presented 
above  by  the  populations  of  the 
individual  power  categories,  EPA 
calculated  the  cost-effectiveness  of  the 
proposed  HC+NOx  standards  for 
Category  1  and  2  both  separately  and 
combined.  Table  18  contains  the 
resulting  aggregate  cost-effectiveness 
results  for  the  proposed  Tier  2 
standards. 

Table  18.— Aggregate  Cost-Effec- 
tiveness for  the  Proposed  Ma- 
rine Tier  2  Standards  for  HC 

AND  NOx 


Category 
1  

Category 
2 

Com- 
bined .. 


NPV  of 
total  life- 
time 
costs 


$3,669 

47,754 

4,617 


NPVben- 
efKs 
(short 
tons) 


24 

829 

41 


Dis- 
counted 

cost- 
effective- 
ness 


$156 

58 

113 


While  the  cost  estimates  described 
under  the  Economic  Impacts  do  not  take 
into  account  the  observed  value  of 
performance  improvements  in  the  field, 
these  non-emission  benefits  should  be 
taken  into  account  in  the  calculation  of 
cost-effectiveness.  EPA  believes  that  an 
equal  weighting  of  emission  and  non- 
emission  benefits  is  justified  for  those 
technologies  which  clearly  have 
substantial  non-emission  benefits, 
namely  electronic  controls,  fuel 
injection  changes,  turbocharging,  and 
engine  modifications.  For  some  or  all  of 
these  technologies,  a  greater  value  for 
the  non-emission  benefits  could  likely 
be  justified.  This  has  the  effect  of 
halving  the  cost  for  those  technologies 
in  the  cost-effectiveness  calculation. 
The  cost-effectiveness  values  in  this 
document  are  based  on  this  calculation 
methodology.  Cost-effectiveness  values 
are  shown  without  adjustment  for  non- 
emission  benefits  in  Tables  17  and  19 
for  comparison  purposes.  EPA  requests 
comment  on  this  approach. 


2.  Tier  3 

As  described  above  in  the  preceding 
section,  the  projected  costs  of 
compljring  with  the  proposed  standards 
will  vary  by  the  rated  power  and  model 
year  (i.e.,  year  1  versus  year  6). 
Therefore,  the  cost-effectiveness  will 
also  vary  from  model  year  to  model 
year.  For  comparison  purposes,  the 
discounted  costs,  emission  reductions, 
and  cost-effectiveness  of  the  marine  Tier 
3  HC+NOx  standards  are  shown  in 
Table  19  for  the  same  model  years 
discussed  in  the  preceding  section.  The 
cost-effectiveness  of  the  proposed  Tier  3 
standards  has  been  calculated 
incrementally  to  the  costs  and  benefits 
associated  vrith  the  proposed  Tier  2 
standards.  This  analysis  was  performed 
similarly  to  the  Tier  2  analysis. 
According  to  this  analysis,  the  cost- 
effectiveness  of  the  proposed  Tier  3 
program  is  roughly  equivalent  to  that  of 
the  proposed  Tier  2  program.  Table  19 
presents  the  cost-effectiveness  results 
for  the  five  nominal  power  ratings. 


Table  1  9.-Cost-Effectiveness  of  the  Proposed  Marine  Tier  3  Standards  for  HC  and  NOx 


Nominal  power  (kW) 


100  . 
400  . 
750  . 
1500 


Model 

year 

grouping 


1  to  5 
6+  .... 
1  to  5 

6+  

1  to  5 

6+  

1  to  5 
6+  


NPV  of  total 
lifetime  costs 


$4,831 
1.166 
5.804 
1,726 

23,834 
4.831 

24,279 
8,402 


NPV  benefits 
(short  tons) 


4.2 
30 
77 
136 


Discounted 

cost- 
effectiveness 


$1,155 
279 
196 

58 
308 

62 
178 

62  I 


Cost-effective- 
ness 
wittK)ut  non- 
emission  ben- 
efits 


$1,407 
451 
236 
99 
351 
103 
216 
112 
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Table  19. — Cost-Effectiveness  of  the  Proposed  Marine  Tier  3  Standards  for  HC  and  NOx— Continued 


Nominal  power  (kW) 


3000 


Model 

year 

grouping 


1  to  5 
6+  


NPV  of  total 
lifetime  costs 


36.652 
4,553 


NPV  benefits 
(short  tons) 


290 


Cost-effective- 

Discounted 

ness 

cost- 

without  non- 

effectiveness 

emission  ben- 

efits 

127 

163 

16 

20 

I   As  with  Tier  2,  EPA  calculated  the 
cost-effectiveness  of  the  proposed  Tier  3 
HC+NOx  standards  for  Category  1  and  2 
both  separately  and  combined  by 


weighting  the  projected  cost  and 
emission  benefits  by  the  populations  of 
the  individual  power  categories.  Table 
20  contains  the  resulting  aggregate  cost- 


effectiveness  results  for  the  proposed 
Tier  3  standards. 


Table  20.— Aggregate  Cost-Effectiveness  for  the  Proposed  Marine  Tier  3  Standards  for  HC  and  NOx 


Category  1 
Category  2 
Combined 


Model  year  grouping 


1  to  5 
6+  .... 
1  to5 
6+  .... 
1  to  5 
6+  .... 


NPV  of  total 
lifetime  costs 


$6,503 
1.709 

36,652 
4,553 
7.151 
1.799 


NPV  benefits 
(short  tons) 


20 

290 

26 


Discounted 

cost- 
effectiveness 


$327 

87 

127 

16 

278 

70 


3.  Comparison  to  Other  Programs 

In  an  effort  to  evaluate  the  cost- 
effectiveness  of  the  HC+NOx  controls 
for  marine  engines,  EPA  has 
summarized  the  cost-effectiveness 
results  for  five  other  recent  EPA  mobile 
soiuY:e  rulemakings  that  required 
reductions  in  NOx  (or  NMHC+NOx) 
emissions.  The  heavy-duty  vehicle 
portion  of  the  Clean  Fuel  Fleet  Vehicle 
Program  yielded  a  cost-effectiveness  of 
approxiniately  $l,5t)0  per  ton  of  NOx. 
The  most  recent  NMHC+NOx  standards 
for  highway  heavy-duty  diesel  engines 
yielded  a  cost-effectiveness  of  $100- 
$600  per  ton  of  NMHC+NOx-  The  newly 
adopted  standards  for  locomotive 
engines  yielded  a  cost-effectiveness  of 
$160-$250  per  ton  of  NOx.  Finally,  the 
recent  standards  for  nonroad  engines 
reported  a  cost-effectiveness  of  $410- 
$600  per  ton.  The  cost-effectiveness  of 
ihe  new  HC+NOx  standards  for  marine 
diesel  engines  presented  above  is  more 
favorable  than  the  cost-effectiveness 
than  any  of  the  other  recent  programs. 

EPA  has  also  summarized  the  cost- 
effectiveness  results  for  three  other 
recent  EPA  mobile  source  rulemakings 
that  required  reductions  in  PM 
emissions.  The  cost-effectiveness  of  the 
most  recent  urban  bus  engine  PM 
standard  was  estimated  to  be  $10,000- 
$16,000  per  ton,  and  the  cost- 
effectiveness  of  the  urban  bus  retrofit/ 
rebuild  program  was  estimated  to  be 
approximately  $25,000  per  ton.  The 
Donroad  FRM  reported  a  cost- 
effectiveness  for  PM,  using  the  same 


conservative  method  used  here  for 
marine,  of  $2,300  per  ton.  The  PM  cost- 
effectiveness  of  the  new  emission 
standards  presented  above  is  more 
favorable  than  that  of  either  of  the  urban 
bus  programs  and  is  comparable  to  the 
nonroad  rule. 

For  comparison  to  other  PM  control 
strategies,  EPA  has  also  analyzed  the 
PM  cost-effectiveness  of  the  new 
standards  if  any  of  the  costs  were 
attributed  to  PM.  EPA  conservatively 
made  these  calculations  as  if  half  of  the 
increased  costs  were  attributable  to  PM 
control.  This  approach  effectively 
double-counts  these  costs,  since  the  full 
cost  of  the  program  is  assessed  in  the 
calculation  of  cost-effectiveness  for 
NOx+HC.  This  aggregate  discounted 
lifetime  cost-effectiveness  represents  the 
highest  figure  that  could  be  expected  for 
cost -effectiveness  of  the  new  standards 
and  was  calculated  to  provide  an 
indication  of  the  upper  bound  of  PM 
cost-effectiveness  values.  The  resulting 
fleet-wide  discounted  lifetime  cost- 
effectiveness  of  the  proposed  PM 
standards  is  approximately  $600-$2,600 
per  ton.  This  cost-effectiveness  is  much 
better  than  for  the  urban  bus  PM 
standard  and  the  urban  bus  retrofit/ 
rebuild  program  and  is  comparable  to 
the  nonroad  Tier  2  standards. 

In  addition  to  the  benefits  of  reducing 
ozone  within  and  transported  into  urban 
ozone  nonattainment  areas,  the  NOx 
reductions  from  the  new  standards  a-.* 
expected  to  have  beneficial  impacts 
with  respect  to  crop  damage,  secondary 


particulate  formation,  acid  deposition, 
eutrophication,  visibility,  and  forests,  as 
described  earlier.  Because  of  the 
difficulty  of  quantifying  the  monetary 
value  of  these  societal  benefits,  the  cost- 
effectiveness  values  presented  do  not 
assign  any  numerical  value  to  these 
additional  benefits.  However,  based  on 
an 'analysis  of  existing  studies  that  have 
estimated  the  value  of  such  benefits  in 
the  past,  the  Agency  believes  that  the 
actual  monetary  value  of  the  multiple 
environmental  and  public  health 
benefits  produced  by  large  NOx 
reductions  similar  to  those  projected 
under  this  final  rule  will  likely  be 
greater  than  the  estimated  compliance 
costs. 

K.  Public  Participation 

A.  Comments  and  the  Public  Docket 

Publication  of  this  docimient  opens  a 
formal  comment  period  for  this 
proposal.  EPA  wrill  accept  comments  for 
the  period  indicated  under  DATES  above. 
The  Agency  encourages  all  parties  that 
have  an  interest  in  the  program 
described  in  this  document  to  offer 
comment  on  all  aspects  of  this 
rulemaking.  Throughout  this  proposal 
are  requests  for  specific  comment  on 
various  topics. 

EPA  attempted  to  incorporate  all  the 
comments  received  in  response  to  the 
ANPRM,  though  not  all  conunents  are 
addressed  directly  in  this  document. 
Anyone  who  has  submitted  comments 
on  the  ANPRM,  or  any  of  EPA's 
previous  publications  related  to  marine 
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diesel  engines,  and  feels  that  those 
comments  have  not  been  adequately 
addressed  is  encouraged  to  resubmit 
comments  as  appropriate. 

The  most  useml  comments  are  those 
supported  by  appropriate  and  detailed 
rationales,  data,  and  analyses.  The 
Agency  also  encourages  commenters 
that  disagree  with  the  proposed  program 
to  suggest  and  analyze  alternate 
approaches  to  meeting  the  air  quality 
goals  of  this  proposed  program.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Docket  No.  A-97-50  before  the  date 
specified  above. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  of  confidential  information 
as  part  of  the  basis  for  the  final  rule, 
then  a  nonconfidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  sent  to  the 
docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  will  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

B.  Public  Hearing 

The  Agency  will  hold  a  public 
hearing  as  noted  under  DATES  above. 
Any  person  desiring  to  present 
testimony  at  the  public  hearing  is  asked 
to  notify  the  contact  person  listed  above 
at  least  five  business  days  prior  to  the 
date  of  the  hearing.  This  notification 
should  include  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  any  need  for  audio/visual 
equipment.  EPA  suggests  that  sufficient 
copies  of  the  statement  or  material  to  be 
presented  be  available  to  the  audience. 
In  addition,  it  is  helpful  if  the  contact 
person  receives  a  copy  of  the  testimony 
or  material  prior  to  the  hearing. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  sign-up  sheet 
will  be  available  at  the  hearing  for 
scheduling  the  order  of  testimony.  A 


written  transcript  of  the  hearing  will  be 
prepared.  The  official  record  of  the 
hearing  will  be  kept  open  for  30  days 
after  the  hearing  to  allow  submittal  of 
supplementary  information. 

X.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  this 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order  (58  PR  51735,  Oct.  4,  1993).  The 
order  defines  "significant  regulatory 
action"  as  any  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or. 

(4)  Raise  novel  legal  or  poHcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  determined  that 
this  proposal  is  a  "significant  regulatory 
action."  If  implemented  as  proposed. 
EPA's  estimates  show  total  societal  costs 
for  most  years  between  $15  million  and 
$20  million,  with  peak  costs  reaching 
about  $57  million  in  2008.  This  action 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
a  Draft  RIA  has  been  prepared  and  is 
available  in  the  docket  associated  with 
this  rulemaking.  Any  written  comments 
from  OMB  and  any  EPA  response  to 
OMB  comments  are  in  the  public  docket 
for  this  proposal. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
requirements,  imless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  For 
the  reasons  set  out  below,  this  proposed 


rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

EPA  has  identified  five  types  of 
entities  that  may  be  affected  by  the 
proposed  rule:  engine  manufacturers, 
engine  dressers,  post-manufacture 
marinizers,  commercial  vessel  builders, 
and  commercial  boat  builders.  A  sixth 
group  of  entities,  recreational  vessel 
builders,  is  not  considered  in  this 
analysis  because,  as  described  in 
Section  III.B.l,  above,  EPA  is  proposing 
to  exempt  these  engines  from  the 
proposed  emission  control  program. 

Using  the  Small  Business 
Administration  definition  of  small  for 
this  industry  sector  (fewer  than  500 
employees),  one  group  of  entities, 
marine  engine  manufacturers,  presents 
no  small  business  impacts  concerns 
because  all  of  the  manufacturers  are 
large. 

There  are  numerous  entities  with 
fewer  than  500  employees  that 
manufacture  commercial  vessels  and 
commercial  boats.**  However,  the 
proposed  emission  control  program  is 
expected  to  impose  very  little  additional 
cost  on  these  entities.  This  is  because, 
according  to  discussions  with  several  of 
these  vessel  and  boat  builders  as  well  as 
with  one  of  their  trade  associations,  the 
production  of  commercial  vessels  is 
flexible  enough  to  accommodate 
physical  changes  to  the  engine  without 
vessel  redesign. 

As  described  in  Section  III.C.2  above, 
engine  dressers  are  companies  that 
adapt  a  land-based  diesel  engine  for  use 
in  the  marine  environment  by  adding 
mounting  hardware,  a  marine  cooling 
system,  a  generator,  or  propeller  gears, 
but  without  changing  the  engine  in 
ways  that  may  affect  emissions  (see 
Section  III.B.2,  above).  These  companies 
are  typically  small,  regional  companies, 
with  few  employees  and  relatively  small 
annual  sales  in  terms  of  both  dollars  and 
units.  Because  these  companies  are 
proposed  to  be  exempt  from  the 
certification  and  compliance  programs 
set  out  in  today's  action.  EPA  believes 
that  they  will  incur  very  minor  costs  as 
a  result  of  the  proposed  program.  Their 
only  compliance  burden  consists  of  an 
annual  report  that  must  be  submitted  to 


'"Commercial  vessels  are  larger  merchant 
vessels,  typically  exceeding  400  feet  in  length  and 
generally  used  in  waterbome  trade  and/or 
passenger  transport.  Commercial  boats  are  smaller 
service,  industrial,  and  fishing  vessels  generally 
used  in  inland  and  coastal  waters.  A  more  in-depth 
description  of  these  industry  sectors  in  contained 
in  "Industry  Characterization:  Commercial  Marine 
Vessel  Manufacturers"  prepared  by  ICF 
Incorporated  for  US  Environmental  Protection 
Agency,  Contract  No.  68-C5-0010,  Work 
Assignment  211.  September  1998  (Docket  No.  A- 
97-50). 
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EPA  to  demonstrate  that  they  meet  the 
criteria  for  the  engine  dresser  exemption 
described  in  Section  III.B.2.  This 
reporting  requirement  is  expected  to 
impose  very  little  additional  cost  on 
these  companies. 

"Hie  group  of  small  entities  likely  to 
be  affected  by  the  proposed  rule  are 
post-manufacture  marinizers  (PMM). 
Unlike  engine  dressers,  PMM  modify  a 
land-based  engine  for  use  in  the  marine 
environment  by  changing  it  in  ways  that 
may  affect  emissions.  This  includes,  but 
is  not  limited  to,  changes  to  the  fuel  or 
cooling  systems.  The  following 
discussion  of  the  impacts  on  small  post- 
manufacture  marinizers  is  derived  from 
an  impact  assessment  prepared  for  this 
rulemaking  by  ICF  Incorporated  and 
discussions  with  small  PMM." 

Through  conversations  with  engine 
manufacturers  and  vessel  builders,  EPA 
initially  identified  twelve  small  post- 
manufacture  marinizers.  Four  of  these 
were  subsequently  eliminated  from  the 
Agency's  PMM  impact  analysis  (two 
were  eliminated  because  there  were 
subsidiary  companies  of  other 
companies  on  the  list;  two  others  were 
eliminated  because  they  do  not  produce 
Category  1  marine  engines).  The  eight 
remaining  companies  were  used  to 
develop  a  model  small  company,  for 
purposes  of  exploring  the  impact  of  this 
rulemaking.  Using  this  model  small 
company  as  a  guide,  it  was  estimated 
that  average  compliance  costs  would 
range  from  1.3  percent  to  3.9  percent, 
depending  on  the  compliance  cost 
scenario  used.'^  EPA  thus  concludes 
that,  provided  the  compliance  burdens 
of  these  companies  can  be  reduced,  an 
impact  of  approximately  1.3  percent  can 
be  anticipated.  As  discussed  above,  this 
proposal  contains  many  flexibility 
provisions  for  small  post-manufacture 
marinizers,  including  an  expanded 
definition  of  engine  family,  which  is 
expected  to  reduce  the  number  of 
certification  tests  these  companies  will 
be  required  to  do;  a  streamlined 
certification  process,  beginning  the  year 
after  the  implementation  of  the 
emissions  limits  provided  the  emissions 
of  their  highest  emitting  engine  has  not 
changed;  an  extra  year  for  comphance; 
and  special  hardship  provisions. 

Because  the  number  of  companies 
examined  is  so  small,  EPA  also 
performed  an  analysis  using  company- 


"  Characterization  and  Small  Business  Impact 
Assessment  for  Small  and  Large  Marine 
Compression  Ignition  Engine  Manufacturers/ 
Marinizers,  prepared  by  ICF  Incorporated  for  U.S. 
Environmental  Protection  Agency,  Contract  Number 
68-C5-0010,  Work  Assignment  Number  211. 
September  1998  (Air  Docket  A-97-50). 

**  Three  cost  scenarios  were  explored:  $100,000, 
$200,000,  and  $300,000  per  engine  family. 


specific  data  instead  of  the  model 
company.  According  to  this  data,  in  the 
least  costly  compliance  scenario,  four 
small  PMM  may  be  affected  by  more 
than  3  percent  of  sales,  2  companies  by 
1-3  percent  of  sales,  and  2  companies 
less  than  1  percent  of  sales,.  Of  the  four 
companies  originally  projected  to  be 
affected  by  more  than  3  percent  of  sales, 
two  were  eliminated  because  they  are, 
in  fact,  engine  dressers;  hence,  the 
original  estimate  of  3  percent  is  an 
overstatement  of  costs  for  these 
companies.  As  discussed  above,  engine 
dressers  would  only  be  subject  to  a 
reporting  requirement,  which  is 
expected  to  impose  very  little  additional 
cost.  Consequently,  it  is  expected  that 
two  small  companies  may  be  affected  by 
more  than  3  percent  of  annual  sales. 
However,  it  may  be  possible  for  these 
companies  to  reduce  the  impacts  of  this 
rule  further.  For  example,  these 
companies  could  marinize  a  cleaner 
engine,  thus  reducing  the  design  and 
development  costs  associated  with 
bringing  a  previous  tier  engine  to  the 
proposed  emission  limits.  Alternatively, 
they  may  be  able  to  work  more  closely 
with  the  base  engine  manufacturer  to 
reduce  the  need  for  extensive  redesign 
of  their  marinization  process. 

Subsequent  to  completion  of  the  ICF 
impact  assessment,  EPA  identified 
several  other  small  PMM  (see  the  Draft 
Regulatory  Assessment  for  a  complete 
list  of  small  PMM).  However,  analysis  of 
their  financial  data  does  not  change  the 
above  conclusion  that  most  small  PMM 
could  avoid  high  compliance  costs  by 
applying  the  proposed  small  PMM 
flexibility  provisions.  Therefore,  EPA 
believes  it  is  appropriate  to  certify  this 
rulemaking  as  not  having  a  significant 
economic  impact  on  a  substantial 
number  of  small  companies. 

Therefore,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Agency  continues  to  be  interested 
in  the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcomes 
additional  comments  during  the 
rulemaking  process  on  issues  related  to 
such  impacts.  The  Agency  is  continuing 
its  efforts  to  notify  other  small  business 
engine  and  equipment  manufacturers  of 
this  rule  and  inform  them  of  their 
opportunities  for  providing  feedback  to 
the  Agency. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 


Information  Collection  Request  has  been 
prepared  by  EPA,  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

The  information  being  collected  is  to 
be  used  by  EPA  to  ensure  that  new 
marine  diesel  engines  comply  with 
applicable  emissions  standards  through 
certification  requirements  and  various 
subsequent  compliance  provisions. 

The  annual  piiblic  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
589  hours  per  response,  with  collection 
required  annually.  The  estimated 
number  of  respondents  is  32.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infortnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 

numbers  for  EPA's  regulations  are 

displayed  in  40  CFR  Part  9  and  48  CFR 
Chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St.. 
N.W?.  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
11.  1998.  a  comment  to  OMB  is  best 
ensured  of  having  its  full  effect  if  OMB 
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receives  it  by  January  11.  1999.  The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.104^. 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
rule  does  not  impose  any  enforceable 
duties  on  State,  local,  or  tribal 
governments,  i.e.,  they  manufacture  no 
engines  and  are  therefore  not  required  to 
comply  with  the  requirements  of  this 
rule.  For  the  same  reason,  EPA  has 
determined  that  this  rule  also  contains 
no  regulatory  requirements  that  might 


significantly  or  uniquely  affect  small 
governments.  EPA  projects  that  annual 
economic  effects  will  be  far  less  than 
$100  million.  Thus,  this  proposed  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  0MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rule  involves  technical 
standards.  As  described  in  Section  V.E. 
above,  ISO  standards  are  a  potentially 
applicable  voluntary  consensus 
standard.  The  Agency  has  decided, 
however,  not  to  propose  ISO  procedures 
in  this  rulemaking.  The  Agency  has 
determined  that  these  procedures  would 
be  impractical  because  they  rely  too 
heavily  on  reference  testing  conditions. 
Because  the  test  procedures  in  these 
regulations  need  to  represent  in-use 
operation  typical  of  operation  in  the 
field,  they  must  be  based  on  a  range  of 
ambient  conditions.  EPA  has 
determined  that  the  ISO  procedures  are 
not  broadly  usable  in  their  current  form, 
and  therefore  cannot  be  adopted  by 
reference.  EPA  has  instead  chosen  to 
rely  on  the  procedures  outlined  in  40 
CFR  Part  89,  Subparts  D  and  E.  EPA  is 
hopeful  that  future  ISO  test  procedures 
will  be  developed  that  are  usable  for  the 
broad  range  of  testing  needed,  and  that 
such  procedures  could  then  be  adopted 
by  reference.  EPA  also  expects  that  any 
development  of  revised  test  procedures 
will  be  done  in  accordance  with  ISO 
procedures  and  in  a  balanced  manner 
and  thus  include  the  opportunity  for 
involvement  of  a  range  of  interested 
parties  (potentially  including  parties 
such  as  industry,  EPA,  state 
governments,  and  environmental 
groups)  so  that  the  resulting  procedures 
can  represent  these  different  interests. 

F.  Protection  of  Children 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks"  (62  FR  19885.  April  23,  1997). 
applies  to  a  rule  that  is  determined  to 
be  "economically  significant."  as 
defined  under  Executive  Order  12866.  if 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  For 
these  rules,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children; 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  because  it  does 
not  involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 
Moreover,  this  rule  is  determined  not  to 
be  economically  significant  under 
Executive  Order  12866. 

G.  Enhancing  the  Intergovernmental 
Partnership  under  Executive  Order 

12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  rule  would  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  would  not  impose  any 
enforceable  duties  on  these  entities, 
because  they  do  not  manufacture  any 
engines  that  are  subject  to  this  rule,  this 
rule  would  be  implemented  at  the 
federal  level  and  impose  compliance 
obligations  only  on  private  industry. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 
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H.  Consultation  and  Coordination  with 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
exists  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
goverrmients,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significfmtly  or  uniquely  affect  their 
communities." 

This  rule  would  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  noted 
above,  this  rule  would  be  implemented 
at  the  federal  level  and  impose 
compliance  obligations  only  on  private 
industry.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

XI.  Statutory  Authority 

In  accordance  with  section  213(a)  of 
the  Clean  Air  Act.  42  U.S.C.  7547(a), 
EPA  conducted  a  study  of  emissions 
from  nonroad  engines,  vehicles,  and 
equipment  in  1991.  Based  on  the  results 
of  that  study,  EPA  determined  that 
emissions  of  NOx.  VOCs  (including  HC), 
and  CO  from  nonroad  engines  and 
equipment  contribute  significantly  to 
ozone  and  CO  concentrations  in  more 
than  one  nonattainment  area  (see  59  PR 
31306,  June  17, 1994).  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  EPA  to  promulgate  (and 
from  time  to  time  revise)  emissions 
standards  for  those  classes  or  categories 
of  new  nonroad  engines,  vehicles,  and 
equipment  that  in  EPA's  judgment  cause 
or  contribute  to  such  air  pollution.  EPA 
has  determined  that  marine  diesel 
engines  rated  over  37  kW  "cause  or 
contribute"  to  such  air  pollution.  (See 
the  June  1994  final  rule  and  Section 
U.A.  above). 


Where  EPA  determines  that  other 
emissions  from  new  nonroad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  section 
213(a)(4)  authorizes  EPA  to  establish 
(and  from  time  to  time  revise)  emission 
standards  from  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  EPA 
determines  cause  or  contribute  to  such 
air  pollution.  In  the  June  1994  final  rule, 
EPA  made  this  determination  for 
emissions  of  PM  and  smoke  from 
nonroad  engines  in  general  and  for 
diesel  nonroad  engines  rated  over  37 
kW.  With  this  document,  EPA  is  making 
the  same  findings  for  marine  diesel 
engines.  (See  Section  n.A.  above). 

List  of  Subjects  in  40  CFR  Part  94 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Diesel  fuel.  Imports,  Incorporation  by 
reference.  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

Dated:  November  24, 1998. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  by  adding  part  94  as  set  forth 
below. 

PART  94— CONTROL  OF  AIR 
POLLUTION  FROM  MARINE 
COMPRESSION-IGNITION  ENGINES 

Subpart  A — General  Provisions  for 
Emission  Regulations  for  Marine 
Compression-Ignition  Engines 

Sec. 

94.1  Applicability. 

94.2  Definitions. 

94.3  Abbreviations. 

94.4  Treatment  of  confidential  information. 

94.5  Reference  materials. 

94.6  Regulatory  structure. 

94.7  General  standards  and  requirements. 

94.8  Exhaust  emission  standards. 

94.9  Compliance  with  emission  standards. 

94.10  Warranty  period. 

94.11  Requirements  for  rebuilding  certified 
marine  engines. 

Subpart  B — Test  Procedures 

94.101  Applicability. 

94.102  General  provisions. 

94.103  Test  procedures  for  Category  1 
marine  engines. 

94.104  Test  procedures  for  Category  2 
marine  engines. 

94.105  Test  cycles. 

94.106  Supplemental  test  procedures. 

94.107  Determination  of  rated  speed. 

94.108  Test  fuels. 


Subpart  C — Certification  Provisions 

94.201  Applicability. 

94.202  Definitions. 

94.203  Application  for  certification. 

94.204  Designation  of  engine  families. 

94.205  Prohibited  controls,  adjustable 
parameters. 

94.206  Required  information. 

94.207  Sj)ecial  test  procedures. 

94.208  Certification. 

94.2b9    Special  provisions  for  post- 
manufacturer  marinizers. 

94.210  Amending  the  application  and 
certificate  of  conformity. 

94.211  Emission-related  maintenance 
instructions  for  purchasers. 

94.212  Labeling. 

94.213  Submission  of  engine  identification 
numbers. 

94.214  Production  engines. 

94.215  Maintenance  of  records;  submittal  of 
information;  right  of  entry. 

94.216  Hearing  procedures. 

94.217  Emission  data  engine  selection. 

94.218  Deterioration  factor  determination. 

94.219  Durability  data  engine  selection. 

94.220  Service  accumulation. 

94.221  Application  of  good  engineering 
judgment. 

Subpart  D — Certification  Averaging, 
Banking,  and  Trading  Provisions 

94.301  Applicability. 

94.302  Definitions. 
94.;fl)3    General  provisions. 

94.304  Compliance  requirements. 

94.305  Credit  generation  and  use 
calculation. 

94.306  Certification. 

94.307  Labeling. 

94.308  Maintenance  of  records. 

94.309  Reports. 

94. 310  Notice  of  opportunity  for  hearing. 

Subpart  E — Emission-related  Defect 
Reporting  Requirements,  Voluntary 
Emission  Recall  Program 

94.401  Applicability. 

94.402  Definitions. 

94.403  Emission  defect  information  report. 

94.404  Voluntary  emissions  recall 
reporting. 

94.405  Alternative  report  formats. 

94.406  Reports  filing;  record  retention. 

94.407  Responsibility  under  other  legal 
provisions  preserved. 

94.408  Disclaimer  of  production  warranty 
applicability. 

Subpart  F— Production  Line  Testing 

94.501  Applicability. 

94.502  Definitions. 

94.503  General  requirements. 

94.504  Right  of  entry  and  access. 

94.505  Sample  selection  for  testing. 

94.506  Test  procedures. 

94 .  507    Sequence  of  testing. 

94.508  Calculation  and  reporting  of  test 
results. 

94.509  Maintenance  of  records;  submittal  of 
information. 

94.510  Compliance  with  criteria  for 
production  line  testing. 

94.511  [Reserved] 

94.512  Suspension  and  revocation  of 
certificates  of  conformity. 
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94.513  Request  for  public  hearing. 

94.514  Administrative  procedures  for 
public  hearing. 

94.515  Hearing  procedures. 

94.516  Appeal  of  hearing  decision. 

94.517  Treatment  of  confidential 
information. 

Subpart  G— {Reserved] 

Subpart  H— Recall  Regulations 

94.701  Applicability. 

94.702  Definitions. 

94.703  Applicability  of  Part  85  Subpart  S. 

Subpart  I — Importation  of  Nonconforming 
Engines 

94.801  Applicability. 

94.802  Definitions. 

94.803  Admission. 

94.804  Exemptions. 

94.805  Prohibited  acts;  penalties. 

Subpart  J— Explusion  and  Exemption 
Provisions 

94.901  fhirpose  and  applicability. 

94.902  Definitions. 

94.903  Exclusions. 

94.904  Exemptions. 

94.905  Testing  exemption. 

94.906  Manufacturer-owned  exemption, 
display  exemption,  and  competition 
exemption. 

94.907  Non-marine-specific  engine 
exemption. 

94.908  National  security  exemption. 

94.909  Export  exemptions. 

94.910  Granting  of  exemptions. 

94.911  Submission  of  exemption  requests. 

Subpart  K— {Reserved] 

Subpart  L— General  Enforcement 
Provisions  and  Prohibited  Acts 

94.1101  Applicability. 

94.1102  Definitions. 

94.1103  Prohibited  acts. 

94.1104  General  enforcement  provisions. 

94.1105  Injunction  proceedings  for 
prohibited  acts. 

94.1106  Penalties. 

94.1107  Warranty  provisions. 

94.1108  In-use  compliance  provisions. 

Appendix  I  to  Par     '  -Emission-Related 
Engine  Parameters  aud  Specifications 

Authority:  42  U.S.C.  7522,  7523,  7524, 
7525,  7541,  7542.  7543,  7545,  7547,  7549, 
7550  and  7601(a). 

Subpart  A— General  Provisions  for 
Emission  Regulations  for 
Compression-Ignition  Marine  Engines 

§94.1    Applicability. 

(a)  Except  as  noted  in  paragraphs  (b) 
and  (c)  of  this  section,  the  provisions  of 
this  part  apply  to  manufacturers, 
rebuilders,  owners  and  operators  of: 

(1)  Marine  compression-ignition 
propulsion  engines  manufactured  on  or 
after  January  1,  2004; 

(2)  Marine  compression-ignition 
auxiliary  engines  manufactured  on  or 
after  January  1,  2004;  and 


(3)  Marine  vessels  manufactured  on  or 
after  January  1.  2004  and  which  include 
a  compression  ignition  engine. 

(b)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  section,  the 
requirements  and  prohibitions  of  this 
part  do  not  apply  with  respect  to  the 
engines  identified  in  paragraphs  (a)(1) 
through  (3)  of  this  section  where  such 
engines  are: 

(1)  Category  3  marine  engines; 

(2)  Engines  rated  below  37  kW;  or 

(3)  Engines  on  foreign  vessels. 

(c)  The  provisions  of  subpart  L  of  this 
part  apply  to  all  persons  with  respect  to 
the  engines  identified  in  paragraphs 
(a)(1)  through  (3)  of  this  section. 

(d)  The  provisions  of  this  part  do  not 
apply  to  any  persons  with  respect  to  the 
engines  not  identified  in  paragraphs 
(a)(1)  through  (3)  of  this  section. 

(e)  The  prohibition  specified  in 
§  94.1103(a)(6)  apphes  to  all  persons 
with  respect  to  recreational  marine 
engines.  Notwithstanding  the  provision 
of  paragraph  (c)  of  this  section, 
requirements  or  prohibitions  other  than 
the  prohibition  specified  in 
§  94.1103(a)(6)  of  this  part  do  not  apply 
with  respect  to  recreational  marine 
engines. 

§94.2    Definitions. 

(a)  The  definitions  of  this  section 
apply  to  this  subpart.  They  also  apply 
to  all  subparts  of  this  part,  except  where 
noted  otherwise. 

(b)  As  used  in  this  part,  all  terms  not 
defined  in  this  section  shall  have  the 
meaning  given  them  in  the  Act: 

Act  means  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401  et  seq.). 

Adjustable  Parameter  means  any 
device,  system,  or  element  of  design 
which  is  physically  or  electronically 
capable  of  being  adjusted  (including 
those  which  are  difficult  to  access)  and 
which,  if  adjusted,  may  affect  emissions 
or  engine  performance  during  emission 
testing. 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his/her  authorized 
representative. 

Aftertreatment  system  or 
aftertreatment  component  or 
aftertreatment  technology  means  any 
system  or  component  or  technology 
mounted  downstream  of  the  exhaust 
valve  or  exhaust  port  whose  design 
function  is  to  reduce  exhaust  emissions. 

Applicable  standard  means  a 
standard  to  which  an  engine  is  subject; 
or,  where  an  engine  is  certified  to 
another  standard  or  PEL.  applicable 
standard  means  the  other  standard  or 
PEL  to  which  the  engine  is  certified,  as 
allowed  by  §  94.8.  This  definition  does 
not  apply  to  subpart  D  of  this  part. 


i4uxj7ia/y  means  relating  to  a  marine 
engine  that  is  not  a  propulsion  engine. 

Auxiliary  emission  control  device 
(AECD)  means  any  element  of  design 
which  senses  temperature,  vessel  speed, 
engine  RPM.  atmospheric  pressure, 
manifold  pressure  or  vacuum,  or  any 
other  parameter  for  the  purpose  of 
activating,  modulating,  delaying,  or 
deactivating  the  operation  of  any  part  of 
the  emission  control  system  (including, 
but  not  limited  to  injection  timing);  or 
any  other  feature  that  causes  in-use 
emissions  to  be  higher  than  those 
measured  under  test  conditions. 

Averaging  means  the  exchange  of 
emission  credits  among  engine  families 
within  a  given  manufacturer's  product 
line. 

Banking  means  the  retention  of 
emission  credits  by  a  credit  holder  for 
use  in  future  calendar  year  averaging  or 
trading  as  permitted  by  the  regulations 
in  this  part. 

Base  engine  means  a  land-based 
engine  to  be  marinized,  as  configured 
prior  to  marinization. 

Blue  Sky  Series  engine  means  an 
engine  meeting  the  requirements  of 
§  94.7(e). 

Calibration  means  the  set  of 
specifications,  including  tolerances, 
specific  to  a  particular  design,  version, 
or  application  of  a  component,  or 
components,  or  assembly  capable  of 
functionally  describing  its  operation 
over  its  working  range.  This  definition 
does  apply  to  subpart  B  of  this  part. 

Category  1  means  relating  to  a  marine 
engine  with  a  rated  power  greater  than 
or  equal  to  37  kilowatts  and  a  specific 
engine  displacement  less  than  5.0  liters 
per  cylinder. 

Category  2  means  relating  to  a  marine 
engine  with  a  specific  engine 
displacement  greater  than  or  equal  to 
5.0  liters  per  cylinder  but  less  than  20 
liters  per  cylinder. 

Category  3  means  relating  to  a  marine 
engine  with  a  specific  engine 
displacement  greater  than  or  equal  to  20 
liters  per  cylinder. 

Commercial  marine  engine  means  a 
marine  engine  that  is  not  a  recreational 
marine  engine. 

Compression-ignition  means  relating 
to  a  type  of  engine  with  operating 
characteristics  significantly  similar  to 
the  theoretical  Diesel  combustion  cycle. 
The  non-use  of  a  throttle  to  regulate 
intake  air  flow  for  controlling  power 
during  normal  operation  is  indicative  of 
a  compression-ignition  engine. 

Configuration  means  any 
subclassification  of  an  engine  family 
which  can  be  described  on  the  basis  of 
gross  power,  emission  control  system, 
governed  speed,  injector  size,  engine 
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calibration,  and  other  parameters  as 
designated  by  the  Administrator. 

Constant-speed  engine  means  an 
engine  that  is  governed  to  operate  only 
at  a  single  rated  speed. 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  portion  of  the  engine 
crankcase  ventilation  or  engine 
lubrication  system. 

Defeat  device  means  an  AECD  or 
other  control  feature  that  reduces  the 
effectiveness  of  the  emission  control 
system  under  conditions  which  may 
reasonably  be  expected  to  be 
encountered  in  normal  engine  operation 
and  use,  unless  the  AECD  or  other 
control  feature  has  been  identified  by 
the  manufacturer  in  the  application  for 
certification,  and: 

(1)  Such  conditions  are  substantially 
represented  by  the  portion  of  the 
applicable  test  cycle  of  §  94.105  during 
which  the  applicable  emission  rates  are 
measured; 

(2)  The  need  for  the  AECD  or  other 
control  feature  is  justified  in  terms  of 
protecting  the  engine  or  vessel  against 
damage  or  accident;  or 

(3)  The  AECD  or  other  control  feature 
does  not  go  beyond  the  requirements  of 
engine  starting. 

Deterioration  factor  means  the 
difference  between  exhaust  emissions  at 
the  end  of  usieful  life  and  exhaust 
emissions  at  the  low  hour  test  point 
expressed  as  either:  the  ratio  of  exhaust 
emissions  at  the  end  of  useful  life  to 
exhaust  emissions  at  the  low  mileage 
test  point  (for  multiplicative 
deterioration  factors);  or  the  difference 
between  exhaust  emissions  at  the  end  of 
useful  life  and  exhaust  emissions  at  the 
low  hour  test  point  (for  additive 
deterioration  factors). 

Diesel  fuel  means  any  fuel  suitable  for 
use  in  diesel  engines  which  is 
commonly  or  commercially  known  or 
sold  as  diesel  fuel. 

Dress  means  to  modify  a  land-based 
engine  for  use  in  a  marine  vessel,  where 
such  modification  would  not  reasonably 
be  expected  to  potentially  affect 
emissions.  This  definition  does  not 
apply  for  engines  that  are  not  certified 
to  Tier  2  or  later  standards. 

Dresser  means  any  entity  that  dresses 
an  engine. 

Emission  control  system  means  those 
devices,  systems  or  elements  of  design 
which  control  or  reduce  the  emission  of 
;  substances  from  an  engine.  This 
includes,  but  is  not  limited  to, 
mechanical  and  electronic  components 
and  controls,  and  computer  software. 

Emission  credits  means  the  amount  of 
emission  reduction  or  exceedance,  by  an 
engine  family,  below  or  above  the 
.  emission  standard,  respectively,  as 


calculated  under  subpart  D  of  this  part. 
Emission  reductions  below  the  standard 
are  considered  as  "positive  credits," 
while  emission  exceedances  above  the 
standard  are  considered  as  "negative 
credits."  In  addition,  "projected  credits" 
refer  to  emission  credits  based  on  the 
projected  applicable  production/ sales 
volume  of  the  engine  family.  "Reserved 
credits"  are  emission  credits  generated 
within  a  calendar  year  waiting  to  be 
reported  to  EPA  at  the  end  of  the 
calendar  year.  "Actual  credits"  refer  to 
emission  credits  based  on  actual 
applicable  production/sales  volume  as 
contained  in  the  end-of-year  reports 
submitted  to  EPA. 

Emission-data  engine  means  an 
engine  which  is  tested  for  purposes  of 
emission  certification  or  production  line 
testing. 

Emission-related  defect  means  a 
defect  in  design,  materials,  or 
workmanship  in  a  device,  system,  or 
assembly  which  affects  any  parameter  or 
specification  enumerated  in  Appendix  I 
of  this  part. 

Emission-related  maintenance  means 
that  maintenance  which  substantially 
affects  emissions  or  which  is  likely  to 
affect  the  deterioration  of  the  engine  or 
vessel  with  respect  to  emissions. 

Engine  family  means  a  group  of 
engine  configurations  that  are  expected 
to  have  similar  emission  characteristics 
throughout  the  useful  lives  of  the 
engines  (see  §  94.204),  and  that  are  (or 
were)  covered  (or  requested  to  be 
covered)  by  a  specific  certificate  of 
conformity. 

Engineering  analysis  means  a 
summary  of  scientific  and/or 
engineering  principles  and  facts  that 
support  a  conclusion  made  by  a 
manufacturer,  with  respect  to 
compliance  with  the  provisions  of  this 
part. 

EPA  Enforcement  Officer  means  any 
officer  or  employee  of  the 
Environmental  Protection  Agency  so 
designated  in  writing  by  the 
Administrator  or  his/her  designee. 

Exhaust  emissions  means  substances 
(i.e.,  gases  and  particles)  emitted  to  the 
atmosphere  ft-om  any  opening 
dowmstream  from  the  exhaust  port  or 
exhaust  valve  of  an  engine. 

Exhaust  gas  recirculation  means  an 
emission  control  technology  that 
reduces  emissions  by  routing  gases  that 
had  been  exhausted  from  the 
combustion  chamber(s)  back  into  the 
engine  to  be  mixed  with  incoming  air 
prior  to  or  during  combustion.  The  use 
of  valve  timing  to  increase  the  amount 
of  residual  exhaust  gas  in  the 
combustion  chamber(s)  that  is  mixed 
with  incoming  air  prior  to  or  during 
combustion  is  not  considered  to  be 


exhaust  gas  recirculation  for  the 
purposes  of  this  part. 

Family  Emission  Limit  (PEL)  means 
an  emission  level  declared  by  the 
certifying  manufacturer  to  serve  in  lieu 
of  an  otherwise  applicable  emission 
standard  for  certification  and 
compliance  purposes  in  the  averaging, 
banking  and  trading  program.  FELs  are 
expressed  to  the  same  numbe^ef 
decimal  places  as  the  applicable 
emission  standard. 

Foreign  trade  vessel  means  a  vessel 
that  spends  less  than  25  percent  of  its 
operating  time  within  320  nautical 
kilometers  of  U.S.  territory,  and  which 
does  not  operate  solely  between  the 
United  States,  Canada,  Mexico, 
Bermuda,  or  the  Bahamas. 

Foreign  vessel  means  a  vessel  of 
foreign  registry  or  a  vessel  operated 
under  the  authority  of  a  country  other 
than  the  United  States. 

Fuel  system  means  the  combination  of 
fuel  tank(s),  fuel  pump(s).  fuel  lines  and 
filters,  pressure  regulator(s),  and  fuel 
injection  components,  fuel  system 
ve<its,  and  any  other  component 
involved  in  the  delivery  of  fuel  to  the 
engine. 

Green  Engine  Factor  means  a  factor 
that  is  applied  to  emission 
measurements  from  an  engine  that  has 
had  little  or  no  service  accumulation. 
The  Green  Engine  Factor  adjusts 
emission  measurements  to  be  equivalent 
to  emission  measurements  from  an 
engine  that  has  had  approximately  300 
hours  of  use. 

Identification  number  means  a 
specification  (for  example,  model 
number/serial  number  combination) 
which  allows  a  particular  engine  to  be 
distinguished  from  other  similar 
engines. 

IMO  NOx  Technical  Code  means  the 
"Technical  Code  on  Control  of  Emission 
of  Nitrogen  Oxides  From  Marine  Diesel 
Engines",  as  adopted  on  September  26, 
1997  by  the  International  Maritime 
Organization  in  conference  Resolution 
2,  Conference  of  the  Parties  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ship,  1973 
as  modified  by  the  protocol  of  1978 
relating  thereto  (reported  in  MP/Conf.  3/ 
35,  22  October  1997).  The  IMO  NOx 
Technical  Code  has  been  incorporated 
by  reference  at  §  94.5  of  this  part. 

Importer  means  an  entity  or  person 
who  imports  engines  from  a  foreign 
country  into  the  United  States 
(including  its  territories). 

Intermediate  Speed  means  peak 
torque  speed  if  peak  torque  speed 
occurs  from  60  to  75  percent  of  rated 
speed.  If  peak  torque  speed  is  less  than 
60  percent  of  rated  speed,  intermediate 
speed  means  60  percent  of  rated  speed. 
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If  peak  torque  speed  is  greater  than  75 
percent  of  rated  speed,  intermediate 
speed  means  75  percent  of  rated  speed. 

Low  hour  engine  means  an  engine 
during  the  interval  between  the  time 
that  normal  assembly  operations  and 
adjustments  are  completed  and  the  time 
that  300  additional  operating  hours  have 
been  accumulated  (including  hours 
accumulated  during  emission  testing,  if 
performed). 

Malfunction  means  a  condition  in 
Mifhich  the  operation  of  a  component  in 
an  engine  occurs  in  a  manner  other  than 
that  specified  by  the  certifying 
manufacturer  (e.g.,  as  specified  in  the 
application  for  certification);  or  the 
operation  of  engine  in  that  condition. 

Manufacturer  means  any  person 
engaged  in  the  manufacturing  or 
assembling  of  new  engines  or  importing 
such  engines  for  resale,  or  who  acts  for 
and  is  under  the  control  of  any  such 
person  in  connection  with  the 
distribution  of  such  engines.  The  term 
manufacturer  includes  post- 
manufacturer  marinizers,  but  does  not 
include  any  dealer  with  respect  to  new 
engines  received  by  such  person  in 
commerce. 

Marine  means  relating  to  a  vessel  or 
an  engine  that  is  installed  or  intended 
to  be  installed  on  a  vessel. 

Marine  engine  means  a  diesel  engine 
that  is  installed  or  intended  to  be 
installed  on  a  vessel.  This  definition 
does  not  include  portable  auxiliary 
engines  for  which  the  fueling,  cooling 
and  exhaust  systems  are  not  integral 
parts  of  the  vessel. 

Marine  vessel  has  the  meaning 
specified  in  the  General  Provisions  of 
the  United  States  Code,  1  U.S.C.  3. 

Maximum  rated  power  means  the 
maximum  brake  power  output  of  an 
engine. 

Method  of  aspiration  means  the 
method  whereby  air  for  fuel  combustion 
enters  the  engine  (e.g.,  naturally 
aspirated  or  turbocharged). 

Mode/ year  means  the  manufacturer's 
annual  new  model  production  period 
which  includes  January  1  of  the 
calendar  year,  ends  no  later  than 
December  31  of  the  calendar  year,  and 
does  not  begin  earlier  than  January  2  of 
the  previous  calendar  year.  Where  a 
manufacturer  has  no  annual  new  model 
production  period,  model  year  means 
calendar  year. 
New  marine  engine  means: 
(l)(i)  An  engine,  the  equitable  or  legal 
title  to  which  has  never  been  transferred 
to  an  ultimate  purchaser; 

(ii)  An  engine  placed  in  a  vessel,  the 
equitable  or  legal  title  to  which  has 
never  been  transferred  to  an  ultimate 
purchaser;  or 


(iii)  An  engine  that  has  not  been 
placed  into  service  on  a  vessel. 

(2)  Where  the  equitable  or  legal  title 
to  an  engine  or  vessel  is  not  transferred 
to  an  ultimate  purchaser  prior  to  its 
being  placed  into  service,  the  engine 
ceases  to  be  new  after  it  is  placed  into 
service. 

(3)  With  respect  to  imported  engines, 
the  term  "new  marine  engine"  means  a 
engine  that  is  not  covered  by  a 
certificate  of  conformity  under  this  part 
at  the  time  of  importation,  and  that  was 
manufactured  after  the  compliance  date 
of  the  emission  standards  in  this  part 
which  is  applicable  to  such  engine  (or 
which  would  be  applicable  to  such 
engine  had  it  been  manufactured  for 
importation  into  the  United  States). 

New  vessel  means  a  vessel,  the 
equitable  or  legal  title  to  which  has 
never  been  transferred  to  an  ultimate 
purchaser.  Where  the  equitable  or  legal 
title  to  a  vessel  is  not  transferred  to  an 
ultimate  purchaser  prior  to  its  being 
placed  into  service,  the  vessel  ceases  to 
be  new  when  it  is  placed  into  service. 

Nonconforming  marine  engine  means 
a  marine  engine  which  is  not  covered  by 
a  certificate  of  conformity  prior  to 
importation  or  being  offered  for 
importation  (or  for  which  such  coverage 
has  not  been  adequately  demonstrated 
to  EPA);  or  a  marine  engine  which  was 
originally  covered  by  a  certificate  of 
conformity,  but  which  is  not  in  a 
certified  configuration,  or  otherwise 
does  not  comply  with  the  conditions  of 
that  certificate  of  conformity.  (Note: 
Domestic  marine  engines  which  are  not 
covered  by  a  certificate  of  conformity 
prior  to  their  introduction  into  U.S. 
commerce  are  considered  to  be 
noncomplying  marine  engines.) 

Oxides  of  nitrogen  means  nitric  oxide 
and  nitrogen  dioxide.  Oxides  of  nitrogen 
are  expressed  quantitatively  as  if  the 
nitric  oxide  were  in  the  form  of  nitrogen 
dioxide  (oxides  of  nitrogen  are  assumed 
to  have  a  molecular  weight  equivalent  to 
nitrogen  dioxide). 

Post-manufacture  marinizer  means  a 
person  who  produces  a  marine  engine 
by  substantially  modifying  an  engine, 
whether  certified  or  uncertified, 
complete  or  partially  complete,  and  is 
not  controlled  by  the  manufacturer  of 
the  base  engine  or  by  an  entity  that  also 
controls  the  manufacturer  of  the  base 
engine.  For  the  purpose  of  this 
definition,  "substantially  modify" 
means  changing  a  Tier  2  or  later  engine 
in  a  way  that  could  reasonably  be 
expected  to  potentially  change  engine 
emission  characteristics,  or  changing  an 
uncertified  or  Tier  1  in  any  way.  Vessel 
manufacturers  that  substantially  modify 
engines  are  post-manufacturer 
marinizers. 


Power  assembly  means  the 
components  of  an  engine  in  which 
combustion  of  fuel  occurs,  and  consists 
of  the  cylinder,  piston  and  piston  rings, 
valves  and  ports  for  admission  of  charge 
air  and  discharge  of  exhaust  gases,  fuel 
injection  components  and  controls, 
cylinder  head  and  associated 
components. 

Presentation  of  credentials  means  the 
display  of  the  document  designating  a 
person  as  an  EPA  enforcement  officer. 
Primary  fuel  means  that  type  of  fuel 
(e.g.,  petroleum  distillate  diesel  fuel) 
that  is  expected  to  be  consumed  in  the 
greatest  quantity  (volume  basis)  when 
the  engine  is  operated  in  use. 

Propulsion  means  relating  to  an 
engine  that  moves  a  vessel  through  the 
water  or  directs  the  movement  of  a 
vessel. 

Rated  power  means  the  maximum 
brakepower  output  of  an  engine. 

Bated  speed  is  the  maximum  test 
speed  defined  in  §94.107. 

Rubuilder  means  any  person  that 
rebuilds  or  remanufactures  an  engine. 
Recreational  marine  engine  means  a 
propulsion  marine  engine  that  is 
intended  by  the  manufacturer  to  be 
installed  on  a  recreational  vessel,  and 
which  is  permanently  labeled  as 
follows: 

■THIS  RECREATIONAL  ENGINE  DOES 
NOT  COMPLY  WITH  FEDERAL  MARINE 
ENGINE  EMISSION  REQUIREMENTS  FOR 
NONRECREATIONAL  VESSELS 
INSTALLATION  OF  THIS  ENGINE  IN  ANY 
NONRECREATIONAL  VESSEL  IS  A 
VIOLATION  OF  FEDERAL  LAW  SUBJECT 
TO  CIVIL  PENALTY." 

Recreational  vessel  means  a  vessel 
being  manufactured  or  operated 
primarily  for  pleasure,  or  being  leased, 
rented  or  chartered  to  another  for  the 
letter's  pleasure  (except  where  the 
vessel  is  leased,  rented,  or  chartered  for 
more  than  six  passengers).  Vessels  for 
hire  which  can  carry  more  than  six 
passengers,  whether  or  not  they  ever 
actually  do.  are  not  recreational  vessels. 
For  this  definition  the  term  "operated 
primarily  for  pleasure."  does  not 
include  vessels  used  solely  for 
competition  or  used  at  any  time  in  any 
other  way  to  generate  income  or  revenue 
in  any  way  not  associated  with  the 
hiring  out  of  the  vessel  to  other  people 
for  their  pleasure. 

Service  life  means  the  total  life  of  an 
engine.  Service  life  begins  when  the 
engine  is  originally  manufactured  and 
continues  until  the  engine  is 
permanently  removed  from  service. 

Small  manufacturer  means  a 
manufacturer  that  is  classified  as  a  small 
business  by  the  Small  Business 
Administration. 

Specific  emissions  means  emissions 
expressed  on  the  basis  of  observed  brake 
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power,  using  units  of  g/kW-hr.  Observed 
brake  power  measurement  includes 
accessories  on  the  engine  if  these 
accessories  are  required  for  running  an 
emission  test  (except  for  the  cooling 
fan).  When  it  is  not  possible  to  test  the 
engine  in  the  gross  conditions,  for 
example  if  the  engine  and  transmission 
form  a  single  integral  unit,  the  engine 
may  be  tested  in  the  net  condition. 
Power  corrections  from  net  to  gross 
conditions  will  be  allowed  with  prior 
approval  of  the  Administrator. 
Specified  by  a  certificate  of 
conformity  or  specified  in  a  certificate  of 
conformity  means  stated  or  otherwise 
specified  in  a  certificate  of  conformity 
or  an  approved  application  for 
certification. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  or  vessels  selected  from  the 
population  of  an  engine  family  for 
emission  testing. 

Tier  2  means  relating  to  an  engine 
subject  to  the  Tier  2  emission  standards 
listed  in  §  94.8. 

Tier  3  means  relating  to  an  engine 
subject  to  the  Tier  3  emission  standards 
listed  in  §94.8. 

Total  hydrocarbon  equivalent  means 
the  sum  of  the  carbon  mass 
contributions  of  non-oxygenated 
hydrocarbons,  alcohols  and  aldehydes, 
or  other  organic  compounds  that  are 
measured  separately  as  contained  in  a 
gas  sample,  expressed  as  petroleum- 
fueled  engine  hydrocarbons.  The 
hydrogen-to-carbon  ratio  of  the 
equivalent  hydrocarbon  is  1.85:1. 

Trading  means  the  exchange  of  engine 
emission  credits  between  credit  holders. 

Ultimate  purchaser  means,  with 
respect  to  any  new  engine  or  vessel,  the 
first  person  who  in  good  faith  purchases 
such  new  engine  or  vessel  for  purposes 
other  than  resale. 

United  States.  United  States  includes 
the  customs  territory  of  the  United 
States  as  defined  in  19  U.S.C.  1202.  and 
the  Virgin  Islands.  Guam.  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 
j    U.S. -directed  production  volume 
means  the  number  of  marine  engine 
units,  subject  to  this  part,  produced  by 
a  manufacturer  for  which  the 
manufacturer  has  reasonable  assurance 
,  that  sale  was  or  will  be  made  to  ultimate 
purchasers  in  the  United  States. 

Useful  life  means  the  period  during 
which  an  engine  is  designed  to  properly 
function  in  terms  of  reliability  and  fuel 
consumption,  without  being 
'  remanufactured,  specified  as  hours  of 
use  and  years.  It  is  the  period  during 
which  a  new  engine  is  required  to 
comply  with  all  applicable  emission 


standards.  (Note:  §94. 9(a)  specifies 
minimum  requirements  for  useful  life 
values.) 

Voluntary  emission  recall  means  a 
repair,  adjustment,  or  modification 
program  voluntarily  initiated  and 
conducted  by  a  manufacturer  to  remedy 
any  emission-related  defect  for  which 
notification  of  engine  or  vessel  owners 
has  been  provided. 

§94.3    Abbreviations. 

The  abbreviations  of  this  section 
apply  to  all  subparts  of  this  part  and 
have  the  following  meanings: 
AECD — Auxiliary  emission  control 

device 
API — American  Petroleum  Institute 
ASTM — American  Society  for  Testing 

and  Materials 
°C — ^Degrees  Celsius 
a — Compression  ignition 
CO — Carbon  monoxide 
CO2 — Carbon  dioxide 
disp. — volumetric  displacement  of  an 

engine  cylinder 
EGR — Exhaust  gas  recirculation 
EP— End  point 

EPA — Environmental  Protection  Agency 
EEL — Family  emission  limit 
ft — foot  or  feet 

FTP — ^Federal  Test  Procedure 
g— gram(s) 

g/kW-hr — Grams  per  kilowatt  hour 
gal — U.S.  gallon 
h — hour(s) 
HC — hydrocarbon 
Hg — Mercury 
hp — horsepower 

ICI — Independent  Commercial  Importer 
in — inch(es) 
K— Kelvin 
kg — kilogram(s) 
km — kilometer(s) 
kPa — kilopascal(s) 
kW— kilowatt 
m — ^meter(s) 
max — maximum 
mg — milligram(s) 
min — minute 
ml — milliliters) 
mm — millimeter 
NIST— National  Institute  for  Standards 

and  Testing 
NMHC-Non-methane  hydrocarbons 
NTIS — National  Technical  Information 

Service 
NO — nitric  oxide 
NO2 — nitrogen  dioxide 
NOx — oxides  of  nitrogen 
No. — number 
O2 — oxygen 
pet — percent 
PM — particulate  matter 
PMM — post-manufacturer  marinizer 
ppm — parts  per  million  by  volume 
ppmC— parts 
per  million,  carbon 
rpm — revolutions  per  minute 


s — second(s) 

SAE — Society  of  Automotive  Engineers 
SEA — Selective  Enforcement  Auditing 
SI — International  system  of  units  (i.e.. 

metric) 
THC— Total  hydrocarbon 
THCE — Total  hydrocarbon  equivalent 
U.S.— United  States 
U.S.C— United  States  Code 
vs — versus 
W— watt(s) 
wt-^weight 

S  94.4    Treatment  of  confidential 
information. 

(a)  Any  manufactiu^r  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  part  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFRpart  2,  subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
it  is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  part  is 
confidential,  a  person  or  manufacturer 
must  indicate  clearly  the  items  of 
information  claimed  confidential  by 
marking,  circling,  bracketing,  stamping, 
or  otherwise  specifying  the  confidential 
information.  Furthermore,  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information,  EPA  will 
assume  that  the  submitter  has  accurately 
deleted  the  confidential  information 
from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant 
to  this  part  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  EPA  only  to  the  extent  and 
by  means  of  the  procedures  set  forth  in 
40  CFR  part  2,  subpart  B. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter,  in  accordance 
with  40  CFR  2.204(c)(2)(i){A). 

§  94.5    Reference  materials. 

(a)  The  documents  in  paragraph  (b)  of 
this  section  have  been  incorporated  by 
reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  U.S.  EPA. 
OAR,  401  M  Street.  SW..  Washington. 
DC  20460.  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC. 

(b)  The  following  paragraphs  and 
tables  set  forth  the  material  that  has 
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been  incorporated  by  reference  in  this 
part: 

(1)  ASTM  material.  The  following 
table  sets  forth  material  from  the 
American  Society  for  Testing  and 


number  and  name  of  the  material.  The  be  used  with  advance  approval  of  the 

second  column  lists  the  section(s)  of  the  Administrator.  Copies  of  these  materials 

fhp  i'r         f        "T^u  '"  "^^'^^  "^^y  ^^  °b^^i"«d  from  American  Society 

rnlnTn  '^^''^''J'f-  .^^e  second  for  Testing  and  Materials.  100  Barr 

.-  .    .-T-7--V' •' ;"•  "" 6"""  column  IS  presented  for  mformat  on  Harhnr  Hr    Woot  r«„c>,„v.     u       n* 

Materials  that  has  been  mcorporated  by      only  and  may  not  be  all-inclusive.  More  iqlza  THp  TmI  ,^°"'^°^°^'^«"-  ^^ 
reference.  The  first  column  lists  the             recent  versions  of  these  standards  may  ^^^  ^^^'^  ^""""''^ 


Document  number  and  name 


ASTM  D86-97: 

ASTI? DgS?-^^^'  "Method  for  Distillation  of  Petroleum  Products  at  Atmospheric  Pressure" 

A<5Tk?n"Sl'^  ^-^^  Methods  for  Rash  Point  by  Pensky-Martens  Closed  Cup  Tester  

Aorif  noof  oJ®^^  ^^^^°^  *°''  ^"""^ '"  Petroleum  Products  (General  Bomb  Method)" 

Aol  M  U2o7— 92i  

ASTM^S!4^?7^*^'  ^^'^°^  '°'  ^'''  ^'^^*^  °*  ^'""^  Petroleum  and  Petroleum  Products"  (Hydrometer  Method)  

ASTM  ^1^95^"''  '^"'"'^  '°'  '^'"^"'^''  ^*'"'''^  °'  Transparent  and  Opaque  Liquids  (and  the  Calculation  of  Dynamic  Viscosrty)" 

"Standard  Test  Method  for  Cetane  Number  of  Diesel  Fuel  Oil" 
ASTM  D1319-98:  

ASTlIfS22-9^8^''  ^^'^°^  '°'  Hydrocartjon  Types  in  Liquid  Petroleum  Products  by  Fluorescent  Indicator  Adsorption"  

ASTM%^^1£i""sT;rd'Tes,tetod'^^^         '^"""^^  ''  ^^^^'^"^^  °*^P«--  ^-^  ^'— -  Spectrometry"  

"^^SSmii^Shrat'cli'rw"'  "'  '°"""""  '""''"  "^""'^"^  °'  ''^^^'  "^"^'^  ^"^  ^^'^'*°"  "^"^*-  ^-'^  BV 
ASTM  E29-93a:  -«  -f  7  • 

"Standard  Practice  for  Using  Significant  Digits  in  Test  Data  to  Detemiine  Conformance  with  Specifications"  


40CFR 

part  94 

reference 


§94.108 
§94.108 
§94.108 
§94.108 
§94.108 
§94.108 
§94.108 
§94.108 
§94.108 


§§94.9, 
94.305, 
94.509 


(2)  IMO  material.  The  following  table 
sets  forth  material  from  the  International 
Maritime  Organization  that  has  been 
incorporated  by  reference.  The  first 
column  lists  the  name  of  the  material. 
The  second  column  lists  the  section{s) 


of  the  part,  other  than  this  section,  in 
which  the  matter  is  referenced.  The 
second  column  is  presented  for 
information  only  and  may  not  be  all- 
inclusive.  More  recent  versions  of  these 
standards  may  be  used  with  advance 


approval  of  the  Administrator.  Copies  of 
these  materials  may  be  obtained  from 
the  International  Maritime  Organization. 
4  Albert  Embankment.  London  SEl 
7SR,U.K.  The  table  follows: 


Document  number  and  name 


'lsss~^s~s™«£s-~:~K 


40CFR 

part  94 

reference 


§94.105 


§  94.6    Regulatory  structure. 

This  section  provides  an  overview  of 
the  regulatory  structure  of  this  part. 

(a)  The  regulations  of  this  part  94  are 
intended  to  control  emissions  from  in- 
use  marine  engines. 

(b)  The  engines  for  which  the 
regulations  of  this  part  (i.e.,  40  CFR  part 
94)  apply  are  specified  by  §  94.1.  and  by 
the  definitions  of  §  94.2.  The  point  at 
which  an  engine  or  vessel  becomes 
subject  to  the  regulations  of  this  part  is 
determined  by  the  definitions  of  new 
marine  engine  and  new  marine  vessel  in 
§  94.2.  Subpart  J  of  this  part  contains 
provisions  exempting  certain  engines 


and  vessels  from  the  emission  standards 
in  this  part  under  special  circumstances. 

(c)  To  comply  with  the  requirements 
of  this  part,  a  manufacturer  must 
demonstrate  to  EPA  that  the  engine 
meets  the  applicable  standards  of 

§§  94.7  and  94.8,  and  all  other 
requirements  of  this  part.  The 
requirements  of  this  certification 
process  are  described  in  subparts  C  and 
D  of  this  part. 

(d)  Subpart  B  of  this  part  specifies 
procedures  and  equipment  to  be  used 
for  conducting  emission  tests  for  the 
purpose  of  the  regulations  of  this  part. 

(e)  Subparts  E,  F.  and  H  of  this  part 
specify  requirements  for  manufacturers 


after  certification;  that  is  during 
production  and  use  of  the  engines. 
(0  Subpart  I  of  this  part  contains 
requirements  applicable  to  the 
importation  of  marine  engines  covered 
by  the  provisions  of  this  part. 

(g)  Subpart  L  of  this  part  describes 
prohibited  acts  and  contains  other 
enforcement  provisions  relating  to 
marine  engines  and  vessels  covered  by 
the  provisions  of  this  part. 

(h)  Unless  specified  otherwise,  the 
provisions  of  this  part  apply  to  all 
marine  engines  and  vessels  subject  to 
the  emission  standards  of  this  part. 


*  The  model  y 
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§  94.7    General  standards  and 
requirenrtents. 

(a)  Marine  engines  and  vessels  may 
not  be  equipped  with  a  defeat  device. 

(b)  An  engine  may  not  be  equipped 
with  an  emission  control  system  for  the 
purpose  of  complying  with  emission 
stiandards  if  such  a  system  will  cause  or 
contribute  to  an  unreasonable  risk  to 
public  health,  welfare,  or  safety  in  its 
operation  or  function. 

(c)  An  engine  with  an  emission 
control  system  may  not  emit  any 
noxious  or  toxic  substance  which  would 
not  be  emitted  in  the  operation  of  the 


engine  in  the  absence  of  such  a  system, 
except  as  specifically  permitted  by 
regulation. 

(d)  All  engines  subject  to  the  emission 
standards  of  this  part  shall  be  equipped 
with  a  connection  in  the  engine  exhaust 
system  that  is  located  downstream  of 
the  engine  and  before  any  point  at 
which  the  exhaust  contacts  water  (or 
any  other  cooling/ scrubbing  medium) 
for  the  temporary  attachment  of  gaseous 
and/or  particulate  emission  sampling 
equipment.  This  connection  shall  be 
internally  threaded  with  standard  pipe 
threads  of  a  size  not  larger  than  one-half 


inch,  and  shall  be  closed  by  a  pipe-plug 
when  not  in  use. 

(e)  All  engines  subject  to  the  emission 
standards  of  this  part  shall  broadcast  on 
engine's  controller  area  networks  actual 
engine  percent  torque  and  actual  engine 
speed. 

§  94.8    Exhaust  emission  standards. 

(a)  Exhaust  emissions  from  marine 
compression-ignition  engines  shall  not 
exceed  the  applicable  exhaust  emission 
standards  contained  in  Table  A-1  as 
follows: 


Table  A-1.— Primary  Exhaust  Emission  Standards  (g/kW-hr) 


Subcategory 
liters/cylinder 


Power  >  37  kW  and  disp.  <0.9 

0j9  <  disp.  <1.2 

12<disp.  <1.5 

1J5  <  disp.  <2.0 

2.0  <  disp.  <2.5 

2.5  <  disp.  <5.0 

5.0  <  disp.  <20 


Tier 


Tier  2 
Tiers 
Tier  2 
Tier  3 
Tier  2 
Tier  3 
Tier  2 
Tier  3 
Tier  2 
Tier  3 
Tier  2 
Tier  3 
Tier  2 
Tier  3 


Model 
year* 


2004 
2008 
2004 
2008 
2004 
2008 
2004 
2008 
2004 
2008 
2006 
2010 
2006 
2010 


THC+NOx 
9^W-hr 


7.2 
4.0 
7.2 
4.0 
7.2 
4.0 
7.2 
4.0 
7.2 
4.0 
7.2 
5.0 
7.2 
5.0 


CX) 
9^W-hr 


5.0 
5.0 
5.0 
5.0 
3.5 
3.5 
3.5 
3.5 
3.5 
3.5 
3.5 
3.5 
2.0 
2.0 


PM 
g/kW-hr 


0.40 
6.30 


0.20 
0.20 


0.20 
626 
0.27 


*  Ttie  model  years  listed  indicate  the  model  years  for  wtiich  the  specified  tier  of  standards  take  effect. 


b)  Exhaust  emissions  of  oxides  of 
nitrogen,  carbon  monoxide, 
hydrocarbon,  and  particulate  matter 
(and  smoke,  as  applicable)  shall  be 
measured  using  the  procedures  set  forth 
in  subpart  B  of  this  part. 

(c)  In  heu  of  the  NOx  standards, 
THC+NOx  standards,  and  PM  standards 
specified  in  paragraph  (a)  of  this 
section,  manufacturers  may  elect  to 
include  engine  families  in  the  averaging, 
banking,  and  trading  program,  the 
provisions  of  which  are  specified  in 
subpart  D  of  this  part.  The  manufacturer 
shall  then  set  a  family  emission  limit 
(FEL)  which  will  serve  as  the  standard 
for  that  engine  family. 

(d)(1)  Naturally  aspirated  engines  to 
which  this  subpart  is  applicable  shall 
not  discharge  crankcase  emissions  into 
the  ambient  atmosphere,  unless  such 
crankcase  emissions  are  permanently 
routisd  into  the  exhaust  and  included  in 
all  exhaust  emission  measurements. 

(2)  For  engines  using  turbochargers, 
pumps,  blowers,  or  superchargers  for  air 
induction,  if  the  engine  discharges 
crankcase  emissions  into  the  ambient 
atmosphere  in  use,  these  crankcase 
emissions  shall  be  included  in  all 
exhaust  emission  measurements. 


(e)  Exhaust  emissions  from  engines 
subject  to  the  standards  (or  FELs)  in 
paragraph  (a),  (c),  or  (f)  of  this  section 
shall  not  exceed  1.25  times  the 
applicable  standards  (or  FELs)  when 
tested  in  accordance  with  the 
supplemental  test  procedures  specified 
in  §94.106. 

(f)  The  following  paragraphs  define 
the  requirements  for  low-emitting  Blue 
Sky  Series  engines. 

(1)  Voluntary  standards.  Engines  may 
be  designated  "Blue  Sky  Series"  engines 
through  the  2007  model  year  by  meeting 
the  voluntary  standards  listed  in  Table 
A-2,  which  apply  to  all  certification  and 
in-use  testing. 

Table  A-2.— Voluntary  Emission 
Standards  (g/kW-hr) 


Rated  brake  power 
(kW) 

THC+NOx 

PM 

power  >  37  kW  disp. 
<0  9  

4.0 
4.0 
4.0 
5.0 
5.0 

0.24 

0.9<disp.  <1.2 

1 .2  <  disp.  <2.5 

2.5  <  disp.  <5.0 

5.0  <  disp.  <20 

0.18 
0.12 
0.12 
0.16 

(2)  Additional  standards.  Blue  Sky 
Series  engines  are  subject  to  all 


provisions  that  would  otherwise  apply 
under  this  part. 

(3)  Test  procedures.  Manufacturers 
may'use  an  alternate  procedure  to 
demonstrate  the  desired  level  of 
emission  control  if  approved  in  advance 
by  the  Administrator. 

(g)  Standards  for  alternative  fuels. 
The  standards  described  in  this  section 
apply  to  compression-ignition  engines, 
irrespective  of  fuel,  with  the  following 
two  exceptions: 

(1)  Engines  fueled  with  natural  gas 
shall  comply  with  NMHC+NOx 
standards  that  are  numerically 
equivalent  to  the  THC+NOx  described 
in  paragraph  (a)  of  this  section;  and 

(2)  Engines  fueled  with  alcohol  fuel 
shall  comply  with  THCE+NOx 
standards  that  are  numerically 
equivalent  to  the  THC+NOx  described 
in  paragraph  (a)  of  this  section. 

§  94.9    Compliance  with  emission 
standards. 

(a)  The  general  standards  and 
requirements  in  §94.7  and  the  emission 
standards  in  §  94.8  apply  to  each  new 
engine  throughout  its  useful  life  period. 
The  useful  life  is  specified  as  hours  and 
years,  and  ends  when  either  of  the 
values  (hours  or  years)  is  exceeded. 
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(1)  The  minimum  useful  life  in  terms 
of  hours  is  equal  to  10,000  hours  for 
Category  1  and  20,000  hours  for 
Category  2.  The  minimum  useful  life  in 
terms  of  years  is  10  years. 

(2)  The  manufacturer  shall  specify  a 
longer  useful  life  if  the  engine  is 
designed  to  remain  in  service  longer 
than  the  applicable  minimum  useful 
life.  A  manufacturer's  recommended 
time  to  remanufacture/rebuild  which  is 
longer  than  the  minimum  useful  life  is 
one  indicator  of  a  longer  design  life. 

(b)  Certification  is  the  process  by 
which  manufacturers  apply  for  and 
obtain  certificates  of  conformity  from 
EPA,  which  allows  the  manufacturer  to 
introduce  into  commerce  new  marine 
engines  for  sale  or  use  in  the  U.S. 

(1)  Compliance  with  the  applicable 
emission  standards  by  an  engine  family 
shall  be  demonstrated  by  the  certifying 
manufacturer  before  a  certificate  of 
conformity  may  be  issued  under 
§94.208.  Manufacturers  shall 
demonstrate  compliance  using  emission 
data,  measured  using  the  procedures 
specified  in  subpart  B  of  this  part,  from 
a  low  hour  engine.  A  development 
engine  that  is  equivalent  in  design  to  the 
marine  engines  being  certified  may  be 
used  for  Category  2  certification. 

(2)  The  emission  values  to  compare 
with  the  standards  shall  be  the  emission 
values  of  a  low  hour  engine,  or  a 
development  engine,  adjusted  by  the 
deterioration  factors  developed  in 
accordance  with  the  provisions  of 
§94.219.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-93a  (incorporated  by  reference  at 

§  94.5).  to  the  same  number  of 
significant  figures  as  contained  in  the 
applicable  standard. 

(c)  Upon  request  by  the  manufacturer, 
the  Administrator  may  limit  the 
applicability  of  exhaust  emission 
requirements  of  §  94.8(e)  as  necessary 
for  safety  or  to  otherwise  protect  the 
engine. 

§  94.10    Warranty  period. 

Warranties  imposed  by  §  94.1107 
shall  apply  for  a  period  of  hours  equal 
to  50  percent  of  the  useful  life  in  hours 
or  a  period  of  years  equal  to  50  percent 
of  the  useful  life  in  years,  whichever 
comes  first. 

§  94. 1 1     Requirements  for  rebuilding 
certified  engines. 

(a)  The  provisions  of  this  section 
apply  with  respect  to  engines  subject  to 
the  standards  prescribed  in  §  94.8  and 
are  applicable  to  the  process  of  engine 
rebuilding  (or  rebuilding  a  portion  of  an 
engine  or  engine  system).  The  process  of 
engine  rebuilding  generally  includes 


disassembly,  replacement  of  multiple 
parts  due  to  wear,  and  reassembly,  and 
may  also  include  the  removal  of  the 
engine  from  the  vessel  and  other  acts 
associated  with  rebuilding  an  engine. 

(b)  When  rebuilding  an  engine, 
portions  of  an  engine,  or  an  engine 
system,  there  must  be  a  reasonable 
technical  basis  for  knowing  that  the 
resultant  engine  is  equivalent,  from  an 
emissions  standpoint,  to  a  certified 
configuration  (i.e.,  tolerances, 
calibrations,  specifications),  and  the 
model  year(s)  of  the  resulting  engine 
configuration  must  be  identified.  A 
reasonable  basis  would  exist  if: 

(1)  Parts  installed,  whether  the  parts 
are  new,  used,  or  rebuilt,  are  such  that 
a  person  familiar  with  the  design  and 
function  of  motor  vehicle  engines  would 
reasonably  believe  that  the  parts 
perform  the  same  function  with  respect 
to  emission  control  as  the  original  parts: 
and 

(2)  Any  parameter  adjustment  or 
design  element  change  is  made  only: 

(i)  In  accordance  with  the  original 
engine  manufacturer's  instructions;  or 

(ii)  Where  data  or  other  reasonable 
technical  basis  exists  that  such 
parameter  adjustment  or  design  element 
change,  when  performed  on  the  engine 
or  similar  engines,  is  not  expected  to 
adversely  affect  in-use  emissions. 

(c)  When  an  engine  is  being  rebuilt 
and  remains  installed  or  is  reinstalled  in 
the  same  vessel,  it  must  be  rebuilt  to  a 
configuration  of  the  same  or  later  model 
year  as  the  original  engine.  When  an 
engine  is  being  replaced,  the 
replacement  engine  must  be  an  engine 
of  (or  rebuilt  to)  a  certified  configuration 
that  i?  equivalent,  from  an  emissions 
standpoint,  to  the  engine  being 
replaced. 

(d)  At  time  of  rebuild,  emission- 
related  codes  or  signals  from  on-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 
responding  appropriately  to  the 
diagnostic  codes,  regardless  of  whether 
the  systems  are  installed  to  satisfy 
requirements  in  §94.211  or  for  other 
reasons  and  regardless  of  form  or 
interface.  Diagnostic  systems  must  be 
free  of  all  such  codes  when  the  rebuilt 
engine  is  returned  to  service.  Such 
signals  may  not  be  rendered  inoperative 
during  the  rebuilding  process. 

(e)  When  conducting  a  rebuild 
without  removing  the  engine  from  the 
vessel,  or  during  the  installation  of  a 
rebuilt  engine,  all  critical  emission- 
related  components  listed  in  Appendix 
I  of  this  part  not  otherwise  addressed  by 
paragraphs  (b)  through  (d)  of  this 
section  must  be  checked  and  cleaned, 
adjusted,  repaired,  or  replaced  as 


necessary,  following  manufacturer 
recommended  practices. 

(f)  Records  shall  be  kept  by  parties 
conducting  activities  included  in 
paragraphs  (b)  through  (e)  of  this 
section.  The  records  shall  include  at 
minimum  the  hours  of  operation  at  the 
time  of  rebuild,  a  listing  of  work 
performed  on  the  engine,  and  emission- 
related  control  components  including  a 
listing  of  parts  and  components  used, 
engine  parameter  adjustments, 
emission-related  codes  or  signals 
responded  to  and  reset,  and  work 
performed  under  paragraph  (e)  of  this 
section. 

(1)  Parties  may  keep  records  in 
whatever  format  or  system  they  choose 
as  long  as  the  records  are 
understandable  to  an  EPA  enforcement 
officer  or  can  be  otherwise  provided  to 
an  EPA  enforcement  officer  in  an 
understandable  format  when  requested. 

(2)  Parties  are  not  required  to  keep 
records  of  information  that  is  not 
reasonably  available  through  normal 
business  practices  including 
information  on  activities  not  conducted 
by  themselves  or  information  that  they 
cannot  reasonably  access. 

(3)  Parties  may  keep  records  of  their 
rebuilding  practices  for  an  engine  family 
rather  than  on  each  individual  engine 
rebuilt  in  cases  where  those  rebuild 
practices  are  followed  routinely. 

(4)  Records  must  be  kept  for  a 
minimum  of  two  years  after  the  engine 
is  rebuilt. 

Subpart  B— Test  Procedures 
§94.101    Applicability. 

Provisions  of  this  subpart  apply  for 
testing  performed  by  the  Administrator 
and  for  testing  performed  by 
manufacturers. 

§94.102    General  provisions. 

(a)  The  test  procedures  specified  in 
this  subpart  for  marine  engine  testing 
are  intended  to  produce  emission 
measurements  that  are  equivalent  to 
emission  measurements  that  would 
result  from  emission  tests  performed 
during  in-use  operation  using  the  same 
engine  configuration  installed  in  a 
vessel. 

(b)  Test  procedures  otherwise  allowed 
by  the  provisions  of  this  subpart  shall 
not  be  used  where  such  procedures  are 
not  consistent  with  good  engineering 
practice  and  the  regulatory  goal 
specified  in  paragraph  (a)  of  this 
section. 

(c)  Alternate  test  procedures  may  be 
used  if  shown  to  yield  equivalent 
results,  and  if  approved  in  advance  by 
the  Administrator. 
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§  94.103    Test  procedures  for  Category  1 
marine  engines. 

(a)  Gaseous  and  particulate  emissions 
shall  be  measured  using  the  test 
procedures  specified  in  40  CFR  part  89, 
except  as  otherwise  specified  in  this 
subpart. 

(b)  The  Administrator  may  specify 
changes  to  the  provisions  of  paragraph 
(a)  of  this  section  that  are  necessary  to 
comply  with  the  general  provisions  of 
§94.102. 


§  94. 1 04    Test  procedures  for  Category  2 
marine  engines. 

(a)  Gaseous  and  particulate  emissions 
shall  be  measured  using  the  test 
procedures  specified  in  40  CFR  part  92, 
except  as  otherwise  specified  in  this 
subpart. 

(b)(  1 )  The  requirements  of  40  CFR 
part  92  related  to  charge  air 
temperatures,  engine  speed  and  load, 
and  engine  air  inlet  restriction  pressures 
do  not  apply  for  marine  engines. 

(2)  For  marine  engine  testing,  charge 
air  temperatures,  engine  speed  and  load, 
and  engine  air  inlet  restriction  pressures 


shall  be  representative  of  typical  in-use 
marine  engine  conditions. 

(c)  The  Administrator  may  specify 
changes  to  the  provisions  of  paragraph 
(a)  of  this  section  that  are  necessary  to 
comply  with  the  general  provisions  of 
§94.102. 

§  94. 1 05    Test  cycles. 

(a)  For  the  purpose  of  determining 
compliance  with  the  emission  standards 
of  §94.8  (a),  (c),  (f).  and  (g),  propulsion 
engines  that  are  used  with  (or  intended 
to  be  used  with)  fixed-pitch  propellers 
shall  be  tested  using  the  test  cycle 
described  in  Table  B-1,  which  follows: 


Table  B-1  .—Duty  Cycle  for  Propulsion  Engines:  Fixed-Pitch  Propeller 


Mode  No. 


1 
2 
3 

4 


Engine 

speed<i> 
(parcent 
of  rated 
speed) 


100 
91 
80 
63 


Otjsefved 
power  <2) 
(percent 
of  max. 

observed) 


100 
75 
50 
25 


Minimum 
time  in 
mode 

(minutes) 


5.0 
5.0 
5.0 
5.0 


Weighting 
factors 


0.20 
0.50 
0.15 
0.15 


(1 )  Engine  speed:  ±  2  percent  of  point. 

(2)  Power:  Observed  power  with  maximum  fueling  rate  for  operation  at  100  percent  point.  Other  points:  ±2  percent  of  engine  maximum  value. 


vise  allowed 
ipart  shall 


(b)  For  the  purpose  of  determining 
compliance  with  the  emission  standards 
of  §  94.8  (a),  (c),  (f),  and  (g),  constant- 


speed  propulsion  engines  that  are  used 
with  (or  intended  to  be  used  with) 
variable-pitch  propellers  shall  be  tested 


using  the  test  cycle  described  in  Table 
B-2,  which  follows: 


Table  B-2.— Duty  Cycle  for  Propulsion  Engines:  Variable-Pitch  Propeller 


Mode  No. 


1, 
2 
3 
4 


Engine 
speed'" 
(percent 
of  rated 

sgeed) 


100 
100 
100 
100 


Otjserved 

power  <^' 

(percent 

of  max. 

observed) 


100 
75 
50 
25 


Minimum 
time  in 
iTX)de 

(minutes) 


5.0 
5.0 
5.0 
5.0 


Weighting 
factors 


0.20 
0.50 
0.15 
0.15 


("Engine  speed:  ±2  percent  of  point.  . 

j  <2)  Power:  Observed  power  with  maximum  fueling  rate  for  operation  at  100  percent  point.  Other  points:  ±2  percent  of  engine  maximum  value. 


(c)  For  the  purpose  of  determining 
Gompliance  with  the  emission  standards 
of  §  94.8  (a),  (c),  (fl,  and  (g),  auxiliary 
engines  shall  be  tested  using  the 
applicable  test  cycle  described  in  40 
CFR  part  89. 

§  94. 1 06    Supplemental  test  procedures. 

This  section  describes  the  test 
procedures  for  supplemental  testing 
conducted  to  determine  compliance 
with  the  exhaust  emission  requirements 
of  §94. 8(e).  In  general,  the  supplemental 
test  procedures  are  the  same  as  those 
otherwise  specified  by  this  subpart, 
except  that  they  cover  any  speeds, 
loads,  ambient  conditions,  and 
operating  parameters  that  may  be 
experienced  in  use.  The  test  procedures 


specified  by  other  sections  in  this 
subpart  also  apply  to  these  tests,  except 
as  specified  in  this  section. 

(a)  Notwithstanding  other  provisions 
of  this  subpart,  testing  conducted  to 
determine  compliance  with  the  exhaust 
emission  requirements  of  §  94.8(e)  may 
be  conducted: 

(1)  At  any  speed  and  load  (or 
combination  of  speeds  and  loads) 
within  the  applicable  Not  To  Exceed 
Zone  specified  in  paragraph  (b)  of  this 
section; 

(2)  Without  correction,  at  any 
ambient: 

(i)  Air  temperature  between  13°C  and 
SS'C; 

(ii)  Water  temperature  (or  equivalent) 
between  5°C  and  32°C; 


(iii)  Humidity  between  7.1  and  10.7 
grams  of  moisture  per  kilogram  of  dry 
air;  and 

(3)  With  anycontinuous  sampling 
period  not  less  than  30  seconds  in 
duration. 

fb)  The  Not  to  Exceed  Zone  for  marine 
propulsion  engines  that  are  used  with 
(or  intended  to  be  used  with): 

(1)  Fixed-pitch  propellers  as  defined 
in  Figure  B-1 ; 

(2)  Variable-pitch  propellers  defined 
as  any  load  greater  than  or  equal  to  25 
percent  of  rated  power,  and  any  speed 
at  which  the  engine  operates  in  use. 

(c)(1)  Upon  request  oy  the 
manufacturer,  the  Administrator  may 
specify  a  narrower  Not  to  Exceed  Zone 
for  an  engine  family  at  the  time  of 
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certification,  provided  that  the  narrower 
Not  to  Exceed  Zone  includes  all  speeds 
and  loads  at  which  the  engines  are 
expected  to  normally  operate  in  use. 

[2]  The  Administrator  may  specify,  at 
the  time  of  certification,  a  broader  Not 
to  Exceed  Zone  for  an  engine  family 
containing  engines  used  in  planing 
vessels,  provided  that  the  broader  Not  to 
Exceed  Zone  includes  only  speeds  and 
loads  at  which  the  engines  are  expected 
to  normally  operate  in  use. 

(3)  The  Administrator  may  specify,  at 
the  time  of  certification,  a  broader  Not 
to  Exceed  Zone  for  an  engine  family 
containing  engines  used  in  vessels  with 
variable-pitch  propellers,  provided  that 
the  broader  Not  to  Exceed  Zone 


includes  only  speeds  and  loads  at  which 
the  engines  are  expected  to  normally 
operate  in  use. 

(d)  Testing  of  engines  over  a  transient 
test  cycle  shall  be  conducted  using  the 
dilute  emission  sampling  and  analytical 
procedures  specified  for  diesel  engines 
in  40  CFR  Part  86,  Subpart  N. 

(e)  Notwithstanding  other  provisions 
of  this  subpart,  testing  conducted  to 
determine  compliance  with  the  exhaust 
emission  requirements  of  §  94. 8(e)  may 
be  conducted  at  any  ambient  air 
temperature  or  humidity  outside  the 
ranges  specified  in  §94. 106(a)(2), 
provided  that  emission  measurements 
are  corrected  to  be  equivalent  to 
measurements  within  the  ranges 


specified  in  §  94.106(a)(2).  Correction  of 
emission  measurements  made  in 
accordance  with  paragraph  (a)(3)  of  this 
section  shall  be  made  in  accordance 
with  good  engineering  practice.  The 
measurements  shall  be  corrected  to  be 
within  the  range  using  the  minimum 
possible  correction. 

(0  Testing  conducted  under  this 
section  may  include  transient  speed  and 
load  operation.  Engine  testing  may  not 
include  transient  operation  that  cannot 
be  replicated  by  similar  engines  as 
installed  on  actual  vessels  in  use. 

(g)  Testing  conducted  under  this 
section  may  not  include  engine  starting. 

BILUNG  CODE  8S60-60-P 


Figure  B-1 


a^         5S%         80%         68%         70%         75% 


80%         85%         90%         98%         100%        108% 


BILUNG  CODE  6560-60-0 

§  94. 1 07    Determination  of  rated  speed. 

This  section  specifies  how  to 
determine  rated  speed  fi-om  a  lug  curve. 
This  rated  speed  is  the  maximum  test 
speed  used  in  §§  94.105  and  94.106. 


(a)  Generation  of  lug  curve.  Prior  to 
beginning  emission  testing,  generate 
maximum  measured  breikepower  versus 
engine  speed  data  points  using  the 
applicable  method  specified  in  40  CFR 
86.1332.  These  data  points  form  the  lug 


curve. 


(b)  Normalization  of  lug  curve.  (1) 
Identify  the  point  (power  and  speed)  on 
the  lug  curve  at  which  maximum  power 
occurs. 

(2)  Normalize  the  power  values  of  the 
lug  curve  by  dividing  them  by  the 
maximum  power  value  identified  in 
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paragraph  (b)(1)  of  this  section,  and 
multiplying  the  resulting  values  by  100. 

(3)  Normalize  the  engine  speed  values 
of  the  lug  curve  by  dividing  them  by  the 
Speed  at  which  maximum  power  occurs, 
which  is  identified  in  paragraph  (b)(1) 
of  this  section,  and  multiplying  the 
resulting  values  by  100. 

(4)  Maximum  engine  power  is  located 
On  the  normalized  lug  curve  at  100 
percent  power  and  100  percent  speed. 

(c)  Determination  of  rated  speed. 
Calculate  the  rated  speed  from  the 
speedfactor  analysis  described  in  this 
paragraph  (c). 

(1)  For  a  given  combination  of  engine 
power  and  speed  (i.e.,  a  given  power/ 


speed  point),  the  speedfactor  is  the 
normalized  distance  to  the  power/speed 
point  from  the  zero  power,  zero  speed 
point.  The  value  of  the  speedfactor  is 
defined  as: 

(2)  Calculate  speedfactors  for  the 
power/speed  data  points  on  the  lug 
curve,  and  determine  the  maximum 
value. 

(3)  Rated  speed  is  the  speed  at  which 
the  maximum  value  for  the  speedfactor 
occurs. 

§94.108    Test  fuels. 

(a)  Petroleum  diesel  test  fuel.  (1)  The 
diesel  fuels  for  testing  marine  engines 
designed  to  operate  on  petroleum  diesel 


fuel  shall  be  clean  and  bright,  with  pour 
and  cloud  points  adequate  for 
operability.  The  diesel  fuel  may  contain 
nonmetallic  additives  as  follows:  cetane 
improver,  metal  deactivator, 
antioxidant,  dehazer,  antirust,  pour 
depressant,  dye,  dispersant,  and 
biocide.  The  diesel  fuel  shall  alsQ  meet 
the  specifications  (as  determined  using 
methods  incorporated  by  reference  at 
§  94.5)  in  Table  B-3  of  this  section,  or 
substantially  equivalent  specifications 
apjjroved  by  the  Administrator,  as 
follows: 


Table  B-3.— Federal  Test  Fuel  Specifications 


Item 


Cetane 

Oistillatlon  Range: 

IBP.  "C  

10%  point,  "C _ 

50%  point,  °C 

90%  point,  'C 

EP,  "C  ,. ZZZZ'ZZ 

Gravity,  API 

Total  Sulfur,  %mass '""'""". 

|Hyclrocartx)n  composition: 

Aromatics,  %vol , 

Paraffins,  Naphthenes,  Olefins 

Flashpoint,  "C  (minimum)  ]' 

Viscosity  @  38  °C,  Centistokes ."""."!"! 

1  All  ASTM  procedures  in  this  table  have  been  incorporated  by  referenc»L  See  §94  6 

2  Minimum. 

1    3  Remainder. 


Procedure  (ASTM) ' 


D613-95 

D86-97 

D86-97 

D86-97 

D8&-97 

D8&-97 

D287-92 

D129-95  or  D2622-98 

D1319-98orD5186-96 

D1 31 9-98 

D93-97 

0445-97 


Value 
(type  2-D) 


40-48 

171-204 

204-238 

243-282 

293-332 

321-366 

32-37 

0.03—0.80 

10(^ 

C) 
54 
2.0-32 


(2)  Other  diesel  fuels  may  be  used  for 
testing  provided: 

(i)  They  are  commercially  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraph  (a)(1)  of  this  section  would 
have  a  detrimental  effect  on  emissions 
cm:  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
is  provided  prior  to  the  start  of  testing. 

(3)  The  specification  of  the  fuel  to  be 
used  under  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  shall  be  reported  in  the 
application  for  certification. 

(b)  Other  fuel  types.  (1)  For  engines 
which  are  designed  to  be  capable  of 
using  a  type  of  fuel  (or  mixed  fuel)  other 
than  petroleum  diesel  fuel  (e.g.,  natural 
gas  or  methanol),  and  which  are 
expected  to  use  that  type  of  fuel  (or 
mixed  fuel)  in  service,  a  commercially 
available  fuel  of  that  type  shall  be  used 
for  exhaust  emission  testing.  The 
Administrator  shall  determine  the 


specifications  of  the  fuel  to  be  used  for 
testing,  based  on  the  engine  design,  the 
specifications  of  commercially  available 
fuels,  and  the  recommendation  of  the 
manufacturer. 

(2)  The  specification  of  the  fuel  to  be 
used  under  paragraph  (b)(1)  of  this 
section  shall  be  reported  in  the 
apphcation  for  certification. 
(c)(1)  Particulate  emission 
measurements  from  engines  without 
exhaust  aftertreatment  obtained  using  a 
diesel  fuel  containing  more  than  0.40 
weight  percent  sulfur  may  be  adjusted 
to  a  sulfur  content  of  0.40  weight 
percent. 

(2)  Adjustments  to  the  particulate 
measurement  shall  be  made  using  the 
following  equation: 
PMadj=PM-[BSFC  *0.0917 

•(FSF-0.0040)] 
Where: 
PMadj=adjusted  measured  PM  level 

(g/Kw-hr) 
PM=measiu«d  weighted  PM  level 

[g/Kw-hr] 
BSFC=measured  brake  specific  fuel 

consumption  [G/Kw-hr] 
FSF=fuel  sulfur  weight  fraction 


Subpart  C— Certification  Provisions 
§94.201     Appllcabiltty. 

The  requirements  of  this  subpart  are 
applicable  to  manufacturers  of  engines 
subject  to  the  standards  of  subpart  A  of 
this  part. 

§94.202    Oeflnttlons. 

The  definitions  of  subpart  A  of  this 
part  apply  to  this  subpart. 

§94.203    Application  for  eertincatlon. 

(a)  For  each  engine  family  that 
complies  with  all  applicable  standards 
and  requirements,  the  manufacturer 
shall  submit  to  the  Administrator  a 
completed  application  for  a  certificate  of 
conformity. 

(b)  The  application  shall  be  approved 
and  signed  by  the  authorized 
representative  of  the  manufacturer. 

(c)  The  application  shall  be  updated 
and  corrected  by  amendment,  where 
necessary,  as  provided  for  in  §  94.210  to 
accurately  reflect  the  manufacturer's 
production. 

(d)  Each  application  shall  include  the 
following  information: 
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(l)(i)  A  description  of  the  basic  engine 
design,  including  but  not  limited  to,  the 
engine  family  specifications,  the 
provisions  of  which  are  contained  in 
§94.20a: 

(ii)  A  list  of  distinguishable 
configurations  to  be  included  in  the 
engine  family; 

l2)  An  explanation  of  how  the 
emission  control  system  operates, 
including  detailed  descriptions  of: 

(i)  All  emission  control  system 
components; 

(iij  The  injection  timing  map  or  maps 
(i.e.,  degrees  before  or  after  top-dead- 
center),  and  any  functional  dependence 
of  such  timing  on  other  operational 
parameters  (e.g.,  engine  coolant 
temperature  or  engine  speed); 

(iii)  Each  auxiliary  emission  control 
device  (AECD);  and 

(iv)  All  fuel  system  components  to  be 
installed  on  any  production  or  test 
engine(s); 

(3)  A  description  of  the  test  engine; 

(4)  Special  or  alternate  test 
procedures,  if  applicable; 

(5)  A  description  of  the  operating 
cycle  and  the  period  of  operation 
necessary  to  accumulate  service  hours 
on  the  test  engine  and  stabilize  emission 
levels; 

(6)  A  description  of  all  adjustable 
operating  parameters  (e.g.,  injection 
timing  and  fuel  rate),  including  the 
following: 

(i)  The  nominal  or  recommended 
setting  and  the  associated  production 
tolerances; 

(ii)  The  intended  adjustable  range  and 
the  physically  adjustable  range; 

(iii)  The  limits  or  stops  used  to  limit 
adjustable  ranges; 

(iv)  Production  tolerances  of  the 
limits  or  stops  used  to  establish  each 
physically  adjustable  range;  and 

(v)  Information  relating  to  the  reason 
that  the  physical  limits  or  stops  used  to 
establish  the  physically  adjustable  range 
of  each  parameter,  or  any  other  means 
used  to  inhibit  adjustment,  are  the  most 
effective  means  possible  of  preventing 
adjustment  of  parameters  to  settings 
outside  the  manufacturer's  specified 
adjustable  ranges  on  in-use  engines; 

(7)  For  families  participating  in  the 
averaging,  banking,  and  trading 
program,  the  information  specified  in 
subpart  D  of  this  part; 

(8)  Projected  U.S.  directed  production 
volume  information  for  each 
configuration; 

(9)  A  description  of  the  test 
equipment  and  fuel  proposed  to  be 
used; 

(10)  All  test  data  obtained  by  the 
manufacturer  on  each  test  engine; 

(11)  The  intended  useful  life  period 
for  the  engine  family,  in  accordance 
with  §  94.9(a); 


(12)  The  intended  deterioration 
factors  for  the  engine  family,  in 
accordance  with  §  94.218;  and 

(13)  All  information — including  but 
not  limited  to  message  or  parameter 
identification,  scaling,  limit,  offset,  and 
transfer  function — required  for  EPA  to 
interpret  all  messages  and  parameters 
broadcast  on  an  engine's  controller  area 
network.  (The  manufacturer  may 
reference  pubHcly  released  controller 
area  network  standards  where 
applicable.  The  format  of  this 
information  shall  be  provided  in  a 
format  similar  to  publicly  released 
documents  pertaining  to  controller  area 
network  standards.) 

(14)  An  unconditional  statement 
certifying  that  all  engines  included  in 
the  engine  family  comply  with  all 
requirements  of  this  part  and  the  Clean 
Air  Act. 

(15)  A  statement  indicating  whether 
the  engine  will  be  used  in  planing 
vessels  or  vessels  with  variable-pitch 
propellers. 

(e)  At  the  Administrator's  request,  the 
manufacturer  shall  supply  such 
additional  information  as  may  be 
required  to  evaluate  the  application. 

(f)  (1)  If  the  manufacturer  submits 
some  or  all  of  the  information  specified 
in  paragraph  (d)  of  this  section  in 
advance  of  its  full  application  for 
certification,  the  Administrator  shall 
review  the  information  and  make  the 
determinations  rQfluired  in  §  94.208  (d) 
within  90  days  of  the  manufacturer's 
submittal. 

(2)  The  90-day  decision  period  is 
exclusive  of  any  elapsed  time  diu'ing 
which  EPA  is  waiting  for  additional 
information  requested  from  a 
manufacturer  regarding  an  adjustable 
parameter  (the  90-day  period  resumes 
upon  receipt  of  the  manufacturer's 
response).  For  example,  if  EPA  requests 
additional  information  30  days  after  the 
manufacturer  submits  information 
under  paragraph  (f)(1)  of  this  section, 
then  the  Administrator  would  make  a 
determination  within  60  days  of  the 
receipt  of  the  requested  information 
fi-om  the  manufacturer. 

(g)(1)  The  Administrator  may  modify 
the  information  submission 
requirements  of  paragraph  (d)  of  this 
section,  provided  that  all  of  the 
information  specified  therein  is 
maintained  by  the  manufacturer  as 
required  by  §  94.215,  and  amended, 
updated,  or  corrected  as  necessary. 

(2)  For  the  purposes  of  this  paragraph 
(g),  §94.215  includes  all  information 
specified  in  paragraph  (d)  of  this 
section,  whether  or  not  such 
information  is  actually  submitted  to  the 
Administrator  for  any  particular  model 
year. 


(3)  The  Administrator  may  review  a 
manufacturer's  records  at  any  time.  At 
the  Administrator's  discretion,  this 
review  may  take  place  either  at  the 
manufacturer's  facility  or  at  another 
facility  designated  by  the  Administrator. 

§  94.204    Designation  of  engine  families. 
This  section  specifies  the  procedure 
and  requirements  for  grouping  of 
engines  into  engine  families. 

(a)  Manufacturers  shall  divide  their 
engines  into  groupings  of  engines  which 
are  expected  to  have  similar  emission 
characteristics  throughout  their  useful 
life.  Each  group  shall  be  defined  as  a 
separate  engine  family. 

(b)  For  Category  1  marine  engines,  the 
following  characteristics  distinguish 
engine  families: 

(1)  Fuel; 

(2)  Cooling  method  (including  cooling 
medium); 

(3)  Method  of  air  aspiration; 

(4)  Method  of  exhaust  aftertreatment 
(for  example,  catalytic  converter  or 
particulate  trap); 

(5)  Combustion  chamber  design; 

(6)  Bore; 

(7)  Stroke; 

(8)  Nimiber  of  cyUnders,  (engines 
with  aftertreatment  devices  only); 

(9)  Cylinder  arrangement  (engines 
with  aftertreatment  devices  only);  and 

(10)  Fuel  system  configuration 

(c)  For  Category  2  marine  engines,  the 
following  characteristics  distinguish 
engine  families: 

(1)  The  combustion  cycle  (e.g.,  diesel 
cycle); 

(2)  The  type  of  engine  cooling 
employed  (air-cooled  or  water-cooled), 
and  procedure(s)  employed  to  maintain 
engine  temperature  within  desired 
limits  (thermostat,  on-off  radiator  fan(s), 
radiator  shutters,  etc.); 

(3)  The  bore  and  stroke  dimensions; 

(4)  The  approximate  intake  and 
exhaust  event  timing  and  duration 
(valve  or  port); 

(5)  The  location  of  the  intake  and 
exhaust  valves  (or  ports); 

(6)  The  size  of  the  intake  and  exhaust 
valves  (or  ports); 

(7)  The  overall  injection,  or  as 
appropriate  ignition,  timing 
characteristics  (i.e.,  the  deviation  of  the 
timing  curves  from  the  optimal  fuel 
economy  timing  curve  must  be  similar 
in  degree); 

(8)  The  combustion  chamber 
configuration  and  the  surface-to-volume 
ratio  of  the  combustion  chamber  when 
the  piston  is  at  top  dead  center  position, 
using  nominal  combustion  chamber 
dimensions; 

(9)  The  location  of  the  piston  rings  on 
the  piston; 


emission  in 
noxious  or  t 
not  be  emitt 
engine  with 
specifically 
(2)  Shall  r 
or  malfuncti 


Federal  Register / Vol.  63.  No.  238 /Friday.  December  11,  1998 /Proposed  Rules  68569 


ivide  their 
igines  which 
r  emission 
heir  useful 
ined  as  a 


ton  rings  on 


(10)  The  method  of  air  aspiration 
(turbocharged,  supercharged,  naturally 
aspirated.  Roots  blown); 

(11)  The  turbocharger  or  supercharger 
general  performance  characteristics 

I  (e.g..  approximate  boost  pressure, 
approximate  response  time, 
approximate  size  relative  to  engine 
displacement); 

(12)  The  type  of  air  inlet  cooler  (air- 
to-air,  air-to-liquid,  approximate  degree 
to  which  inlet  air  is  cooled); 

(13)  The  intake  manifold  induction 
port  size  and  configuration; 

(14)  The  type  of  niel  and  fuel  system 
configuration; 

(15)  The  configuration  of  the  fuel 
injectors  and  approximate  injection 
pressure; 

(16)  The  type  of  fuel  injection  system 
controls  (i.e.,  mechanical  or  electronic); 

(17)  The  type  of  smoke  control 
System; 

(18)  The  exhaust  manifold  port  size 
and  configuration;  and 

(19)  The  type  of  exhaust 
aftertreatment  system  (oxidation 
catalyst,  particulate  trap),  and 
characteristics  of  the  aftertreatment 
system  (catalyst  loading,  converter  size 
vs  engine  size). 

(d)  Upon  request  by  the  manufacturer, 
engines  that  are  eligible  to  be  included 
in  the  same  engine  family  based  on  the 
criteria  in  paragraph  (b)  or  (c)  of  this 
isection  may  be  divided  into  different 
engine  families.  This  request  must  be 
accompanied  by  information  the 
manufacturer  believes  supports  the  use 
of  these  different  engine  families. 

(e)  Upon  request  by  the  manufacturer, 
the  Administrator  may  allow  engines 
that  would  be  required  to  be  grouped 
into  separate  engine  families  based  on 
the  criteria  in  paragraph  (b)  or  (c)  of  this 
section  to  be  grouped  into  a  single 
engine  family  if  the  manufacturer 
demonstrates  that  the  engines  will  have 
similar  emission  characteristics.  This 
request  must  be  accompanied  by 
emission  information  supporting  the 
appropriateness  of  such  combined 
engine  families. 

§  94.205    Prohibited  controls,  adjustable 
parameters. 

(a)  Any  system  installed  on.  or 
incorporated  in,  a  new  engine  to  enable 
such  engine  to  conform  to  the  standards 
contained  in  this  part: 

(1)  Shall  not  in  its  operation  or 
function  cause  significant  (as 
determined  by  the  Administrator) 
emission  into  the  ambient  air  of  any 
noxious  or  toxic  substance  that  would 
not  be  emitted  in  the  operation  of  such 
engine  without  such  system,  except  as 
specifically  permitted  by  regulation; 

(2)  Shall  not  in  its  operation,  function 
or  malfunction  result  in  any  unsafe 


condition  endangering  the  engine,  the 
ship,  its  operators,  riders  or  property  on 
a  ship,  or  persons  or  property  in  close 
proximity  to  the  engine;  and 

(3)  Shall  function  during  all  in-use 
operation,  except  as  otherwise  allowed 
by  this  part. 

(b)  In  specifying  the  adjustable  range 
of  each  adjustable  parameter  on  a  new 
engine,  the  manufacturer,  shall: 

(1)  Ensure  that  safe  engine  operating 
characteristics  are  available  within  that 
range,  as  required  by  section  202(a)(4)  of 
the  Clean  Air  Act,  taking  into 
consideration  the  production  tolerances; 
and 

(2)  To  the  maximum  extent 
practicable,  limit  the  physical  range  of 
adjustability  to  that  which  is  necessary 
for  proper  operation  of  the  engine. 

§  94.206    Required  information. 

(a)  The  manufacturer  shall  perform 
the  tests  required  by  the  applicable  test 
procedures,  and  submit  to  the 
Administrator  the  information  required 
by  this  section:  Provided,  that  if 
requested  by  the  manufacturer,  the 
Administrator  may  waive  any 
requirement  of  this  section  for  testing  of 
engines  for  which  the  required  emission 
data  are  otherwise  available. 

(b)  The  manufacturer  shall  submit 
exhaust  emission  deterioration  factors, 
with  supporting  data.  The 
determination  of  the  deterioration 
factors  shall  be  conducted  in  accordance 
with  good  engineering  practice  to 
ensure  that  the  engines  covered  by  a 
certificate  issued  under  §  94.208  will 
meet  all  of  the  emission  standards  in 

§  94.8  in  use  for  the  useful  life  of  the 
engine. 

(c)  The  manufacturer  shall  submit 
emission  data  on  such  engines  tested  in 
accordance  with  the  applicable  test 
procedures  of  subpart  B  of  this  part. 
These  data  shall  include  zero  hour  data, 
if  generated.  In  lieu  of  providing  the 
emission  data  required  by  paragraph  (a) 
of  this  section,  the  Administrator  may, 
upon  request  of  the  manufacturer,  allow 
the  manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  testing 
information)  that  the  engine  will 
conform  with  the  applicable  emission 
standards  of  §94.8. 

(d)  The  manufacturer  shall  submit  a 
statement  that  the  engines  for  which 
certification  is  requested  conform  to  the 
requirements  in  §  94.7  and  that  the 
descriptions  of  tests  performed  to 
ascertain  compliance  with  the  general 
standards  in  §  94.7,  and  the  data  derived 
from  such  tests,  are  available  to  the 
Administrator  upon  request. 

(e)  The  manufacturer  shall  submit  a 
statement  that  the  emission  data  engine 


used  to  demonstrate  compliance  with 
the  applicable  standards  of  this  part  is 
in  all  material  respects  as  described  in 
the  manufacturer's  application  for 
certification;  that  it  has  been  tested  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  described  in  the  application 
for  certification;  and  that  on  the  basis  of 
such  tests,  the  engine  family  conforms 
to  the  requirements  of  this  part.  If,  on 
the  basis  of  the  data  supplied  and  any 
additional  data  as  required  by  the 
Administrator,  the  Administrator 
determines  that  the  test  engine  was  not 
as  described  in  the  application  for 
certification  or  was  not  tested  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrator  may  make  the 
determination  that  the  engine  does  not 
meet  the  applicable  standards.  If  the 
Administrator  makes  such  a 
determination,  he/she  may  withhold, 
suspend,  or  revoke  the  certificate  of 
conformity  under  §  94.208  (c)(3)(i). 

§  94.207    Special  test  procedures. 

(a)  Establishment  of  special  test 
procedures  by  EPA.  The  Administrator 
may,  on  the  basis  of  written  application 
by  a  manufacturer,  establish  special  test 
procedures  other  than  those  set  forth  in 
this  part,  for  any  engine  that  the 
Administrator  determines  is  not 
susceptible  to  satisfactory  testing  under 
the  specified  test  procedures  set  forth  in 
subpart  B  of  this  part. 

(b)  Use  of  alternate  test  procedures  by 
a  manufacturer.  (1)  A  manufacturer  may 
eltfct  to  use  an  alternate  test  procedure, 
provided  that  it  is  equivalent  to  the 
specified  procedures  with  respect  to  the 
demonstration  of  compliance,  its  use  is 
approved  in  advance  by  the 
Administrator,  and  the  basis  for  the 
equivalence  with  the  specified  test 
procedures  is  fully  described  in  the 
manufacturer's  application. 

(2)  The  Administrator  may  reject  data 
generated  under  alternate  test 
procedures  if  the  data  do  not  correlate 
with  data  generated  under  the  specified 
procedures. 

§94.208    Certification. 

(a)  If.  after  a  review  of  the  application 
for  certification,  test  reports  and  data 
acquired  from  an  engine  or  from  a 
development  data  engine,  and  any  other 
information  required  or  obtained  by 
EPA,  the  Administrator  determines  that 
the*application  is  complete  and  that  the 
engine  family  meets  the  requirements  of 
the  Act  and  this  part,  he/she  will  issue 
a  certificate  of  conformity  with  respect 
to  such  engine  family,  except  as 
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provided  by  paragraph  (c)C3)  of  this 
section.  The  certificate  of  conformity  is 
valid  for  each  engine  family  from  the 
date  of  issuance  by  EPA  until  31 
December  of  the  model  year  or  calendar 
year  for  which  it  is  issued  and  upon 
such  terms  and  conditions  as  the 
Administrator  deems  necessary  or 
appropriate  to  ensure  that  the 
production  engines  covered  by  the 
certificate  will  meet  the  requirements  of 
the  Act  and  of  this  part. 

(b)  [Reserved] 

(c)  (1)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificates  were  issued 
were  satisfied  or  excused. 

(2)  The  Administrator  will  determine 
whether  the  test  data  included  in  the 
application  represents  all  engines  of  the 
engine  family. 

(3)  Notwithstanding  the  fact  that  any 
engine(s)  may  comply  with  other 
provisions  of  this  subpart,  the 
Administrator  may  withhold  or  deny 
the  issuance  of  any  certificate  of 
conformity,  or  suspend  or  revoke  any 
such  certificate(s)  which  has  (have)  been 
issued  with  respect  to  any  such 
engine(s)  if: 

(i)  The  manufacturer  submits  false  or 
incomplete  information  in  its 
application  for  certification  thereof; 

(ii)  The  manufacturer  renders 
inaccurate  any  test  data  which  it 
submits  pertaining  thereto  or  otherwise 
circumvents  the  intent  of  the  Act.  or  of 
this  part  with  respect  to  such  engine; 

(iii)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  94.215  to  any  facility  or  portion 
thereof  which  contains  any  of  the 
following: 

(A)  An  engine  which  is  scheduled  to 
undergo  emissions  testing,  or  which  is 
undergoing  emissions  testing,  or  which 
has  undergone  emissions  testing;  or 

(B)  Any  components  used  or 
considered  for  use  in  the  construction, 
modification  or  buildup  of  any  engine 
which  is  scheduled  to  undergo 
emissions  testing,  or  which  is 
undergoing  emissions  testing,  or  which 
has  undergone  emissions  testing  for 
purposes  of  emissions  certification;  or 

(C)  Any  production  engine  which  is 
or  will  be  claimed  by  the  manufacturer 
to  be  covered  by  the  certificate;  or 

(D)  Any  step  in  the  construction  of  the 
engine;  or 

(E)  Any  records,  documents,  reports 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  items  listed 
in  paragraphs  (c)(3)(iii)(A)  through  (D) 
of  this  section;  or 

(iv)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  (as 
defined  in  §94.215). 


(4)  In  any  case  in  which  a 
manufacturer  knowingly  submits  false 
or  inaccurate  information  or  knowingly 
renders  inaccurate  or  invalid  any  test 
data  or  commits  any  other  fraudulent 
acts  and  such  acts  contribute 
substantially  to  the  Administrator's 
decision  to  issue  a  certificate  of 
conformity,  the  Administrator  may 
deem  such  certificate  void  ab  initio. 

(5)  In  any  case  in  which  certification 
of  an  engine  is  to  be  withheld,  denied, 
revoked  or  suspended  under  paragraph 
(c)(3)  of  this  section,  and  in  which  the 
Administrator  has  presented  to  the 
manufacturer  involved  reasonable 
evidence  that  a  violation  of  §  94.215  in 
fact  occurred,  the  manufacturer,  if  it 
wishes  to  contend  that,  even  though  the 
violation  occurred,  the  engine  in 
question  was  not  involved  in  the 
violation  to  a  degree  that  would  warrant 
withholding,  denial,  revocation  or 
suspension  of  certification  under 
paragraph  (c)(3)  of  this  section,  shall 
have  the  burden  of  establishing  that 
contention  to  the  satisfaction  of  the 
Administrator. 

(6)  Any  revocation,  suspension,  or 
voiding  of  certification  under  paragraph 
(c)(3)  of  this  section  shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  94.216; 
and 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of 
engines  previously  covered  by  the 
certification  which  are  still  in  the  hands 
of  the  manufacturer,  except  in  cases  of 
such  fraud  or  other  misconduct  that 
makes  the  certification  invalid  ab  initio. 

(7)  The  manufacturer  may  request, 
within  30  days  of  receiving  notification, 
that  any  determination  made  by  the 
Administrator  under  paragraph  (c)(3)  of 
this  section  to  withhold  or  deny 
certification  be  reviewed  in  a  hearing 
conducted  in  accordance  with  §94.216. 
The  request  shall  be  in  writing,  signed 
by  an  authorized  representative  of  the 
manufacturer  and  shall  include  a 
statement  specifying  the  manufacturer's 
objections  to  the  Administrator's 
determinations,  and  data  in  support  of 
such  objections.  If  the  Administrator 
finds,  after  a  review  of  the  request  and 
supporting  data,  that  the  request  raises 

a  substantial  factual  issue,  he/she  will 
grant  the  request  with  respect  to  such 
issue. 

(d)  In  approving  an  application  for 
certification,  the  Administrator  may 
specify: 

(1)  A  broader  range  of  adjustability 
than  recommended  by  the  manufacturer 
for  those  engine  parameters  which  are 
subject  to  adjustment,  if  the 


Administrator  determines  that  it  will 
not  be  practical  to  keep  the  parameter 
adjusted  within  the  recommended  range 
in  use; 

(2)  A  longer  useful  life  period,  if  the 
Administrator  determines  that  the 
useful  life  of  the  engines  in  the  engine 
family,  as  defined  in  §94.2.  is  longer 
than  the  period  specified  by  the 
manufacturer;  and/or 

(3)  Larger  deterioration  factors,  if  the 
Administrator  determines  that  the 
deterioration  factors  specified  by  the 
manufacturer  do  not  meet  the 
requirements  of  §  94.218. 

(e)  Within  30  days  following  receipt 
of  notification  of  the  Administrator's 
determinations  made  under  paragraph 
(d)  of  this  section,  the  manufacturer  may 
request  a  hearing  on  the  Administrator's 
determinations.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determinations  and  data 
in  support  of  such  objections.  If.  after 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  factual  issue, 
the  manufacturer  shall  be  provided  with 
a  hearing  in  accordance  with  §  94.216 
with  respect  to  such  issue. 

§  94.209    Special  provisions  for  post- 
manufacturer  marlnlzers. 

(a)  Eligibility  requirements.  To  be 
eligible  to  use  the  provisions  of 
paragraph  (b)  of  this  section,  the 
manufacturer  shall  demonstrate  that  it 
has  met  all  the  following  requirements: 

(1)  The  manufacturer  must  be  a  post- 
manufacturer  marinizer  as  defined  in 
§94.2; 

(2)  The  base  engine  used  for 
modification  shall  have  a  Certificate  of 
Conformity  issued  under  40  CFR  part  89 
or  40  CFR  part  92  or  the  heavy-duty 
engine  provisions  of  40  CFR  part  86; 
and  (3)  The  certified  emission  levels 
(after  application  of  deterioration 
factors)  of  the  base  engine  shall  be 
below  the  numerical  levels  of  the 
otherwise  applicable  standards  of  this 
part  for  all  pollutants. 

(b)  Broader  engine  families.  (1)  In  lieu 
of  the  requirements  of  §  94.204.  the 
manufacturer  may  group  its  engines  into 
engine  families  that  consist  of  engines 
that  are  within  a  single  category  of 
engines  and  have  similar  emission 
deterioration  characteristics. 

(2)  All  other  provisions  of  this  subpart 
shall  apply  to  these  engines  using  the 
engine  family  defined  in  (b)(1)  of  this 
section. 

(c)  Hardship  relief.  Post-manufacture 
marinizers  may  take  any  of  the 
otherwise  prohibited  actions  identified 
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in  §94. 1103(a)(1)  if  approved  in 
advance  by  the  Administrator,  and 
subject  to  the  following  requirements: 

(1)  AppUcation  for  relief  must  be 
submitted  to  the  Engine  Programs  and 
Compliance  Division  of  the  EPA  in 
writing  prior  to  the  earliest  date  in 
which  the  applying  manufacturer  would 
be  in  violation  of  §  94.1103.  The 
manufacturer  must  submit  evidence 
showing  that  the  requirements  for 
approval  have  been  met. 

(2)  (Reserved) 

(3)  The  conditions  causing  the 
impending  violation  must  not  be 
substantially  the  fault  of  the  applying 
manufacturer. 

(4)  The  conditions  causing  the 
impending  violation  must  be  such  that 
the  applying  manufacturer  will 
experience  serious  economic  hardship  if 
relief  is  not  granted. 

(5)  The  applying  manufacturer  must 
demonstrate  that  no  other  allowances 
under  this  part  will  be  available  to  avoid 
the  impending  violation. 

(6)  Any  relief  granted  must  begin 
within  one  year  after  the 
implementation  date  of  the  standard 
applying  to  the  engines  for  which  relief 
is  requested,  and  may  not  exceed  one 
year  in  duration. 

(7)  The  Administrator  may  impose 
other  conditions  on  the  granting  of  relief 
including  provisions  to  recover  the  lost 
environmental  benefit. 

(d)  Compliance  date  of  standards. 
Post-manufacture  marinizers  may  elect 
to  delay  the  compliance  date  of  the 
standards  in  §  94.8  by  one  year,  instead 
of  using  the  provisions  of  paragraph  (c) 
of  this  section.  Post-manufacture 
marinizers  wishing  to  take  advantage  of 
this  provision  must  inform  the  Director 
of  the  Engine  Programs  and  Compliance 
Division  of  their  intent  to  do  so  in 
writing  before  the  date  that  compliance 
with  the  standards  would  otherwise  be 
mandatory. 

§  94.210    Amending  the  application  and 
certificate  of  conformity. 

(a)  The  manufacturer  shall  notify  the 
Administrator  when  changes  to 
information  required  to  be  described  in 
the  application  for  certification  are  to  be 
made  to  a  product  line  covered  by  a 
certificate  of  conformity.  This 
notification  shall  include  a  request  to 
amend  the  application  or  the  existing 
certificate  of  conformity.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  no  manufacturer  shall  make 
said  changes  or  produce  said  engines 
prior  to  receiving  approval  from  EPA. 

(b)  A  manufacturer's  request  to  amend 
the  application  or  the  existing  certificate 
of  conformity  shall  include  the 
following  information: 


(1)  A  full  description  of  the  change  to 
be  made  in  production,  or  of  the  engines 
to  be  added; 

(2)  Engineering  evaluations  or  data 
showing  that  the  engines  as  modified  or 
added  will  comply  with  all  applicable 
emission  standards;  and 

(3)  A  determination  whether  the 
manufacturer's  original  test  fleet 
selection  is  still  appropriate,  and  if  the 
original  test  fleet  selection  is 
determined  not  to  be  appropriate,  test 
fleet  selection(s)  representing  the 
engines  changed  or  added  which  would 
have  been  required  if  the  engines  had 
been  included  in  the  original 
application  for  certification. 

fc)  The  Administrator  may  require  the 
manufacturer  to  perform  tests  on  the 
engine  representing  the  engine  to  be 
added  or  changed. 

(d)(1)  Based  on  the  description  of  the 
amendment  and  data  derived  from  such 
testing  as  the  Administrator  may  require 
or  conduct,  the  Administrator  will 
determine  whether  the  change  or 
addition  would  still  be  covered  by  the 
certificate  of  conformity  then  in  effect. 

(2)  If  the  Administrator  determines 
that  the  change  or  new  engine(s)  meets 
the  requirements  of  this  part  and  the 
Act,  the  appropriate  certificate  of 
conformity  shall  be  amended. 

(3)  If  the  Administrator  determines 
that  the  changed  engine(s)  does  not 
meet  the  requirements  of  this  part  and 
the  Act,  the  certificate  of  conformity 
will  not  be  amended.  The  Administrator 
shall  provide  a  written  explanation  to 
the  manufacturer  of  the  decision  not  to 
amend  the  certificate.  The  manufacturer 
may  request  a  hearing  on  a  denial. 

(e)  A  manufacturer  may  make  changes 
in  0$  additions  to  production  engines 
concurrently  with  the  notification  to  the 
Administrator,  as  required  by  paragraph 
(a)  of  this  section,  if  the  manufacturer 
complies  with  the  following 
requirements: 

(1)  In  addition  to  the  information 
required  in  paragraph  (b)  of  this  section, 
the  manufactiu-er  shall  supply 
supporting  docimientation,  test  data, 
and  engineering  evaluations  as 
appropriate  to  demonstrate  that  all 
affected  engines  will  still  meet 
applicable  emission  standards. 

(2)  If,  after  a  review,  the 
Administrator  determines  additional 
testing  is  required,  the  manufacturer 
shall  provide  the  required  test  data 
within  30  days  or  cease  production  of 
the  affected  engines. 

(3)  If  the  Administrator  determines 
that  the  affected  engines  do  not  meet 
applicable  requirements,  the 
Administrator  will  notify  the 
manufacturer  to  cease  production  of  the 
affected  engines  and  to  recall  and 


correct  at  no  expense  to  the  owner  all 
affected  engines  previously  produced. 

(4)  Election  to  produce  engines  under 
this  paragraph  will  be  deemed  to  be  a 
con^nt  to  recall  all  engines  that  the 
Administrator  determines  do  not  meet 
applicable  standards  and  to  cause  such 
nonconformity  to  be  remedied  at  no 
expense  to  the  owner. 

§  94.21 1     Emission-related  maintenance 
Instructions  for  purchasers. 

(a)  The  manufacturer  shall  furnish  or 
cause  to  be  furnished  to  the  ultimate 
purchaser  of  each  new  engine,  subject  to 
the  standards  prescribed  in  §94.8, 
written  instructions  for  the  proper 
maintenance  and  use  of  the  engine  as 
are  reasonable  and  necessary  to  assure 
the  proper  functioning  of  the  emissions 
control  system,  consistent  with  the 
applicable  provisions  of  paragraph  (b)  of 
this  section. 

(1)  The  maintenance  and  use 
instructions  required  by  this  section 
shall  be  clear  and  easily  understandable. 

(2)  The  maintenance  instructions 
required  by  this  section  shall  contain  a 
general  description  of  the 
documentation  that  would  demonstrate 
that  the  ultimate  purchaser  or  any 
subsequent  owner  had  complied  with 
the  instructions. 

(b)(1)  The  manufacturer  must  provide 
in  boldface  type  on  the  first  page  of  the 
written  maintenance  instructions  notice 
that  maintenance,  replacement,  or  repair 
of  the  emission  control  devices  and 
systems  may  be  performed  by  any 
enghie  repair  establishment  or 
individual. 

(2)  The  instructions  under  paragraph 
(b)(J)  of  this  section  will  not  include 
any  condition  on  the  ultimate 
purchaser's  or  owner's  using,  in 
connection  with  such  engine,  any 
component  or  service  (other  than  a 
com'ponent  or  service  provided  without 
charge  under  the  terms  of  the  purchase 
agreement)  which  is  identified  by  brand, 
trade,  or  corporate  name.  Such 
instructions  also  will  not  directly  or 
indirectly  distinguish  between  service 
performed  by  any  other  service 
establishments  with  which  such 
manufacturer  has  a  commercial 
relationship  and  service  performed  by 
independent  vessel  or  engine  repair 
facilities  with  which  such  manufacturer 
has  no  commercial  relationship. 

(3)  The  prohibition  of  paragraph  (b)(2) 
of  this  section  may  be  waived  by  the 
Administrator  if: 

(i)  The  manufacturer  satisfies  the 
Administrator  that  the  engine  will 
function  properly  only  if  the  component 
or  service  so  identified  is  used  in 
connection  with  such  engine,  and 
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(ii)  The  Administrator  finds  that  such 
a  waiver  is  in  the  public  interest. 

(c)  The  manufacturer  shall  provide  to 
the  Administrator,  no  later  than  the  time 
of  the  submission  required  by  §94.203, 

a  copy  of  the  emission-related 
maintenance  instructions  that  the 
manufacturer  proposes  to  supply  to  the 
ultimate  purchaser  or  owner  in 
accordance  with  this  section.  The 
Administrator  will  review  such 
instructions  to  determine  whether  they 
are  reasonable  and  necessary  to  ensure 
the  proper  functioning  of  the  engine's 
emission  control  systems.  If  the 
Administrator  determines  that  such 
instructions  are  not  reasonable  and 
necessary  to  ensure  the  proper 
functioning  of  the  emission  control 
systems,  he/she  may  disapprove  the 
application  for  certification  or  may 
require  that  the  manufacturer  modify 
the  instructions. 

(d)  Any  revision  to  the  maintenance 
instructions  which  will  affect  emissions 
shall  be  supplied  to  the  Administrator  at 
least  30  days  before  being  supplied  to 
the  ultimate  purchaser  or  owner  unless 
the  Administrator  consents  to  a  lesser 
period  of  time,  and  is  subject  to  the 
provisions  of  §  94.210. 

(e)  This  paragraph  (e)  specifies 
emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  for  marine  engines.  The 
maintenance  intervals  specified  in  this 
paragraph  are  minimum  intervals. 

(1)  All  emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
or  longer  hours  of  use  intervals  as  those 
specified  in  the  manufacturer's 
maintenance  instructions  furnished  to 
the  ultimate  purchaser  of  the  engine 
under  paragraph  (a)  of  this  section.  This 
maintenance  schedule  may  be  updated 
as  necessary  throughout  the  testing  of 
the  engine,  provided  that  no 
maintenance  operation  is  deleted  from 
the  maintenance  schedule  after  the 
operation  has  been  performed  on  the 
test  equipment  or  engine. 

(2)  Any  emission-related  maintenance 
which  is  performed  on  equipment, 
engines,  subsystems,  or  components 
must  be  technologically  necessary  to 
ensure  in-use  compliance  with  the 
emission  standards.  The  manufacturer 
must  submit  data  which  demonstrate  to 
the  Administrator  that  all  of  the 
emission-related  scheduled 
maintenance  which  is  to  be  performed 
is  technologically  necessary.  Scheduled 
maintenance  must  be  approved  by  the 
Administrator  prior  to  being  performed 
or  being  included  in  the  maintenance 
instructions  provided  to  the  purchasers 
under  paragraph  (a)  of  this  section. 


(i)  The  Administrator  may  require 
longer  maintenance  intervals  than  those 
listed  in  paragraphs  (e)(3)  and  (e)(4)  of 
this  section  where  the  listed  intervals 
are  not  technologically  necessary. 

(ii)  The  Administrator  may  allow 
manufacturers  to  specify  shorter 
maintenance  intervals  than  those  listed 
in  paragraphs  (e)(3)  and  (e)(4)  of  this 
section  where  technologically  necessary 
for  Category  2  engines. 

(3)  The  adjustment,  cleaning,  repair, 
or  replacement  of  items  listed  in 
paragraphs  (e)(3)(i)  through  (e)(3)(iii)  of 
this  section  shall  occur  at  1,500  hours 
of  use  and  at  1,500-hour  intervals 
thereafter. 

(i)  Exhaust  gas  recirculation  system- 
related  filters  and  coolers. 

(ii)  Positive  crankcase  ventilation 
valve. 

(iii)  Fuel  injector  tips  (cleaning  only). 

(4)  The  adjustment,  cleaning  and 
repair  of  items  in  paragraphs  (e)(4)(i) 
through  (e)(4)(vii)  of  this  section  shall 
occur  at  3,000  hours  of  use  and  at  3,000- 
hour  intervals  thereafter  for  engines 
rated  under  130  kW,  or  at  4,500-hour 
intervals  thereafter  for  nonroad 
compression-ignition  engines  rated  at  or 
above  130  kW. 

(i)  Fuel  injectors. 

(ii)  Turbocharger. 

(iii)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(iv)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(v)  Exhaust  gas  recirculation  system 
(including  all  related  control  valves  and 
tubing),  except  as  otherwise  provided  in 
paragraph  (e)(3)(i)  of  this  section. 

(vi)  Catalytic  convertor. 

(vii)  Any  other  add-on  emission- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purpose  is  to 
reduce  emissions  or  whose  failure  will 
significantly  degrade  emission  control 
and  whose  function  is  not  integral  to  the 
design  and  performance  of  the  engine). 

(f)  Scheduled  maintenance  not  related 
to  emissions  which  is  reasonable  and 
technologically  necessary  (e.g.,  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  bolt  torque,  valve  lash, 
injector  lash,  timing,  lubrication  of  the 
exhaust  manifold  heat  control  valve, 
etc.)  may  be  performed  on  durability 
vehicles  at  the  least  frequent  intervals 
recommended  by  the  manufacturer  to 
the  ultimate  purchaser,  (e.g.,  not  the 
intervals  recommended  for  severe 
service). 

(g)  Adjustment  of  engine  idle  speed 
on  emission  data  engines  may  be 
performed  once  before  the  low-hour 
emission  test  point.  Any  other  engine, 
emission  control  system,  or  fuel  system 


adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehicles  shall  be 
performed  only  with  advance  approval 
of  the  Administrator. 

(h)  Equipment,  instruments,  or  tools 
may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and  are: 

(1)  Used  in  conjunction  with 
scheduled  maintenance  on  such 
components;  or 

(2)  Used  subsequent  to  the 
identification  of  a  vehicle  or  engine 
malfunction,  as  provided  in  paragraph 
(e)  of  this  section  for  emission  data 
engines;  or 

(3)  Specifically  authorized  by  the 
Administrator. 

(i)  All  test  data,  maintenance  reports, 
and  required  engineering  reports  shall 
be  compiled  and  provided  to  the 
Administrator  in  accordance  with 
§94.215. 

(j)(l)  The  components  listed  in 
paragraphs  (j)(l)(i)  through  (j)(l)(vi)  of 
this  section  are  defined  as  critical 
emission-related  components. 

(i)  Catalytic  convertor. 

(ii)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(iii)  Exhaust  gas  recirculation  system 
(including  all  related  filters,  coolers, 
control  valves,  and  tubing). 

(iv)  Positive  crankcase  ventilation 
valve. 

(v)  Particulate  trap  or  trap-oxidizer 
system. 

(vi)  Any  other  add-on  emission- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purpose  is  to 
reduce  emissions  or  whose  failure  will 
significantly  degrade  emission  control 
and  whose  function  is  not  integral  to  the 
design  and  performance  of  the  engine). 

(2)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in  use.  The  manufacturer 
must  show  the  reasonable  likelihood  of 
such  maintenance  being  performed  in- 
use.  Critical  emission-related  scheduled 
maintenance  items  which  satisfy  one  of 
the  conditions  defined  in  paragraphs 
(j)(2)(i)  through  (j)(2)(vi)  of  this  section 
will  be  accepted  as  having  a  reasonable 
likelihood  of  being  performed  in  use. 

(i)  Data  are  presented  which  establish 
for  the  Administrator  a  connection 
between  emissions  and  vehicle 
performance  such  that  as  emissions 
increase  due  to  lack  of  maintenance, 
vehicle  performance  will 
simultaneously  deteriorate  to  a  point 
unacceptable  for  typical  operation. 
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(ii)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Administrator  with  an  80  percent 
confidence  level  that  80  percent  of  such 
engines  already  have  this  critical 
maintenance  item  performed  in-use  at 
the  recommended  interval(s). 

(iii)  A  clearly  displayed  visible  signal 
system  approved  by  the  Administrator 
is  installed  to  alert  the  equipment 
operator  that  maintenance  is  due.  A 
signal  bearing  the  message 
"maintenance  needed"  or  "check 
engine,"  or  a  similar  message  approved 
by  the  Administrator,  shall  be  actuated 
at  the  appropriate  usage  point  or  by 
component  failure.  This  signal  must  be 
continuous  while  the  engine  is  in 
operation  and  not  be  easily  eliminated 
without  performance  of  the  required 
maintenance.  Resetting  the  signal  shall 
be  a  required  step  in  the  maintenance 
operation.  The  method  for  resetting  the 
signal  system  shall  be  approved  by  the 
Administrator.  The  system  must  not  be 
designed  to  deactivate  upon  the  end  of 
the  useful  life  of  the  engine  or 
thereafter. 

(iv)  A  manufacturer  may  desire  to 
demonstrate  through  a  survey  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signal.  To  that  end,  the  manufacturer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  per 
critical  emission-related  maintenance 
item  without  such  visible  signals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraph 
(j)(2)(ii)  of  this  section.  This  option  is 
restricted  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  engine  family,  the  sample  will 
be  sales  weighted  to  ensure  that  it  is 
representative  of  all  the  families  in 
question. 

(v)  The  manufacturer  provides  the 
maintenance  free  of  charge,  and  clearly 
informs  the  customer  that  the 
maintenance  is  free  in  the  instructions 
provided  under  paragraph  (a)  of  this 
section. 

(vi)  The  manufacturer  uses  any  other 
method  which  the  Administrator 
approves  as  establishing  a  reasonable 
likelihood  that  the  critical  maintenance 
will  be  performed  in-use. 

(3)  Visible  signal  systems  used  under 
paragraph  (j)(2)(iii)  of  this  section  are 
considered  an  element  of  design  of  the 
emission  control  system.  Therefore, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 


maintenance  procedure  is  a  prohibited 
act. 

§94.212    Labeling. 

(a)  General  requirements.  (1)  Each 
new  engine  covered  by  a  certificate  of 
conformity  under  §  94.208  shall  be 
labeled  by  the  manufacturer  in  the 
manner  described  in  this  paragraph  (b) 
of  this  section  at  the  time  of 
manufacture. 

(2)  Each  new  marine  engine  modified 
from  a  base  engine  by  post-manufacturer 
marinizers  in  accordance  with  the 
provisions  of  §  94.209  (b)  and  covered 
by  a  certificate  of  conformity  under 
§  94.208  shall  be  labeled  by  the  PMM  in 
the  manner  described  in  paragraph  (b) 
of  this  section. 

(b)  Engine  labels.  (1)  Engine  labels 
meeting  the  specifications  of  paragraph 
(b)(2)  of  this  section  shall  be  applied  by 
every  manufacturer  at  the  point  of 
original  manufacture. 

(2)(i)  Engine  labels  shall  be  permanent 
and  legible  and  shall  be  affixed  to  the 
engine  in  a  position  in  which  it  will  be 
readily  visible  after  installation  of  the 
engine  in  the  vessel. 

(ii)  The  label  shall  be  attached  to  an 
engine  part  necessary  for  normal 
operation  and  not  normally  requiring 
replacement  during  the  useful  life  of  the 
engine. 

(iii)  The  label  shall  be  affixed  by  the 
manufacturer  in  such  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  engine. 

(iv)  The  label  may  be  made  up  of 
more  than  one  piece,  provided  that  all 
pieces  are  permanently  attached  to  the 
same  engine  part. 

(v)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)"  The  label  heading:  Marine  Engine 
Emission  Control  Information. 

(B)  Full  corporate  name  and 
trademark  of  the  manufacturer. 

(C)  The  model  year. 

(D)  The  category  and  subcategory  of 
marine  engine. 

(E)  Engine  family  and  configuration 
identification. 

(F)  A  prominent  unconditional 
statement  of  compliance  with  U.S. 
Environmental  Protection  Agency 
regulations  which  apply  to  marine 
engines  designated  by  the  parameters  of 
paragraph  (b)(2)(v)  (A)  through  (E)  of 
this  section 

(G)  The  useful  life  of  the  engine. 
(H)  The  standards  and/or  FELs  to 

which  the  engine  was  certified. 


(I)  Engine  tune-up  specifications  and 
adjustments,  as  recommended  by  the 
manufacturer  in  accordance  with  the 
applicable  emission  standards, 
including  but  not  limited  to  idle 
speeds(s),  injection  timing,  valve  lash 
(as  applicable),  as  well  as  other 
parameters  deemed  necessary  by  the 
manufacturer. 

(c)  The  provisions  of  this  section  shall 
not  prevent  a  manufacturer  from  also 
providing  on  the  label  any  other 
information  that  such  manufacturer 
deems  necessary  for,  or  useful  to,  the 
proper  operation  and  satisfactory 
maintenance  of  the  vessel  or  engine. 

§  94.21 3    Submission  of  engine 
Identification  numbers. 

(a)  Upon  request  of  the  Administrator, 
the  manufacturer  of  any  engine  covered 
by  a  certificate  of  conformity  shall, 
witl«n  30  days  of  receipt  of  such 
request,  identify  by  engine 
identification  number,  the  engines 
covered  by  the  certificate  of  conformity. 

(b)  The  manufacturer  of  any  engines 
covered  by  a  certificate  of  conformity 
shall  provide  to  the  Administrator, 
within  60  days  of  the  issuance  of  a 
certificate  of  conformity,  an  explanation 
of  the  elements  in  any  engine 
identification  coding  system  in 
sufficient  detail  to  enable  the 
Administrator  to  identify  those  engines 
which  are  covered  by  a  certificate  of 
conformity. 

§  94.21 4    Production  engines. 

Any  manufacturer  obtaining 
certification  under  this  part  shall  supply 
to  the  Administrator,  upon  his/her 
request,  a  reasonable  number  of 
production  engines,  as  specified  by  the 
Administrator.  The  engines  shall  be 
reprasentative  of  the  engines,  emission 
control  systems,  and  fuel  systems 
offered  and  typical  of  production 
engines  available  for  sale  or  use  under 
the  certificate.  These  engines  shall  be 
supplied  for  testing  at  such  time  and 
place  and  for  such  reasonable  periods  as 
the  Administrator  may  require. 

§  94.215    Maintenance  of  records; 
submittal  of  Information;  right  of  entry. 

(a)  Any  manufacturer  subject  to  any  of 
the  standards  or  procedures  prescribed 
in  this  subpart  shall  establish,  maintain 
and  retain  the  following  adequately 
organized  and  indexed  records: 

(1)  General  records.  The  records 
required  to  be  maintained  by  this 
paragraph  (a)  shall  consist  of: 

(i)  Identification  and  description  of  all 
certification  engines  for  which  testing  is 
required  under  this  subpart. 

(ii)  A  description  of  all  emission 
control  systems  which  are  installed  on 
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or  incorporated  in  each  certification 
engine. 

(lii)  A  description  of  all  procedures 
used  to  test  each  such  certification 


engine. 


(iv)  A  copy  of  all  applications  for 
certification,  filed  with  the 
Administrator. 

(2)  Individual  records,  (i)  A  brief 
history  of  each  engine  used  for 
certification  under  this  subpart 
including: 

(A)  In  the  case  where  a  current 
production  engine  is  modified  for  use  as 
a  certification  engine,  a  description  of 
the  process  by  which  the  engine  was 
selected  and  of  the  modifications  made. 
In  the  case  where  the  certification 
engine  is  not  derived  from  a  current 
production  engine,  a  general  description 
of  the  buildup  of  the  engine  (e.g., 
whether  experimental  heads  were  cast 
and  machined  according  to  supplied 
drawings).  In  the  cases  in  the  previous 
two  sentences,  a  description  of  the 
origin  and  selection  process  for  fuel 
system  components,  ignition  system 
components  (as  applicable),  intake  air 
pressurization  and  cooling  system 
components,  cylinders,  pistons  and 
piston  rings,  exhaust  smoke  control 
system  components,  and  exhaust 
aftertreatment  devices  as  applicable, 
shall  be  included.  The  required 
descriptions  shall  specify  the  steps 
taken  to  assure  that  the  certification 
engine,  with  respect  to  its  engine, 
drivetrain,  fuel  system,  emission  control 
system  components,  exhaust 
aftertreatment  devices,  or  any  other 
devices  or  components  as  applicable, 
that  can  reasonably  be  expected  to 
influence  exhaust  emissions  will  be 
representative  of  production  engines 
and  that  either:  all  components  and/or 
engine,  construction  processes, 
component  inspection  and  selection 
techniques,  and  assembly  techniques 
employed  in  constructing  such  engines 
are  reasonably  likely  to  be  implemented 
for  production  engines;  or  that  they  are 
as  close  as  practicable  to  planned 
construction  and  assembly  process. 

(B)  A  complete  record  of  all  emission 
tests  performed  (except  tests  performed 
by  EPA  directly),  including  test  results, 
the  date  and  purpose  of  each  test,  and 
the  number  of  hours  accumulated  on  the 
engine. 

(C)  A  record  and  description  of  all 
maintenance  and  other  servicing 
performed,  giving  the  date  of  the 
maintenance  or  service  and  the  reason 
for  it. 

(D)  A  record  and  description  of  each 
test  performed  to  diagnose  engine  or 
emission  control  system  performance, 
giving  the  date  and  time  of  the  test  and 
the  reason  for  it. 


(E)  A  brief  description  of  any 
significant  events  affecting  the  engine 
during  the  period  covered  by  the  history 
and  not  described  by  an  entry  under  one 
of  the  previous  headings,  including 
such  extraordinary  events  as  accidents 
involving  the  engine  or  dynamometer 
runaway. 

(ii)  Each  such  history  shall  be  started 
on  the  date  that  the  first  of  any  of  the 
selection  or  buildup  activities  in 
paragraph  (a)(2)(i)(A)  of  this  section 
occurred  with  respect  to  the 
certification  engine  and  shall  be  kept  in 
a  designated  location. 

(3)  All  records,  other  than  routine 
emission  test  records,  required  to  be 
maintained  under  this  subpart  shall  be 
retained  by  the  manufacturer  for  a 
period  of  8  years  after  issuance  of  all 
certificates  of  conformity  to  which  they 
relate.  Routine  emission  test  records 
shall  be  retained  by  the  manufacturer 
for  a  period  of  one  (1)  year  after 
issuance  of  all  certificates  of  conformity 
to  which  they  relate.  Records  may  be 
retained  as  hard  copy  or  reduced  to 
computer  disks,  etc.,  depending  on  the 
record  retention  procedures  of  the 
manufacturer:  Provided,  that  in  every 
case  all  the  information  contained  in  the 
hard  copy  shall  be  retained. 

(4)  Nothing  in  this  section  limits  the 
Administrator's  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(5)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  shall 
submit  to  him/her  the  information  that 
is  required  to  be  retained. 

(6)  EPA  may  void  a  certificate  of 
conformity  ab  initio  for  an  engine  family 
for  which  the  manufacturer  fails  to 
retain  the  records  required  in  this 
section  or  to  provide  such  information 
to  the  Administrator  upon  request. 

(b)  The  manufacturer  of  engines 
subject  to  any  of  the  standards 
prescribed  in  this  part  shall  submit  to 
the  Administrator,  at  the  time  of 
issuance  by  the  manufacturer,  copies  of 
all  instructions  or  explanations 
regarding  the  use,  repair,  adjustment, 
maintenance,  or  testing  of  such  engine, 
relevant  to  the  control  of  crankcase,  or 
exhaust  emissions  issued  by  the 
manufacturer,  for  use  by  other 
manufacturers,  assembly  plants, 
distributors,  dealers,  owners  and 
operators.  Any  material  not  translated 
into  the  English  language  need  not  be 
submitted  unless  specifically  requested 
by  the  Administrator. 

(c)  Any  manufacturer  participating  in 
averaging,  banking  and  trading  program 
of  subpart  D  of  this  part  94  must  comply 
with  the  maintenance  of  records 
requirements  of  §  94.308. 


(d)(1)  Any  manufacturer  who  has 
applied  for  certification  of  a  new  engine 
subject  to  certification  testing  under  this 
subpart  shall  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
during  operating  hours  on  presentation 
of  credentials  to  any  of  the  following: 

(i)  Any  facility  where  any  such  tests 
or  any  procedures  or  activities 
connected  with  such  test  are  or  were 
performed; 

(ii)  Any  facility  where  any  engine 
which  is  being  tested  (or  was  tested,  or 
is  to  be  tested)  is  present; 

(iii)  Any  facility  where  any 
construction  process  or  assembly 
process  used  in  the  modification  or 
buildup  of  such  an  engine  into  a 
certification  engine  is  taking  place  or 
has  taken  place;  or 

(iv)  Any  facility  where  any  record  or 
other  document  relating  to  any  of  the 
activities  listed  in  this  paragraph  (d)(1) 
is  located. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (d)(1)  of  this 
section,  any  EPA  Enforcement  Officer 
shall  be  allowed: 

(i)  To  inspect  and  monitor  any  part  or 
aspect  of  such  procedures,  activities  and 
testing  facilities  including,  but  not 
limited  to,  monitoring  engine 
preconditioning,  emissions  tests,  service 
accumulation,  maintenance,  and  engine 
storage  procedures,  and  to  verify 
correlation  or  calibration  of  test 
equipment; 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  designs,  or  other 
documents,  including  those  records 
specified  in  subpart  D  of  this  part;  and 

(iii)  To  inspect  and/or  photograph  any 
part  or  aspect  of  any  such  certification 
engine  and  any  components  to  be  used 
in  the  construction  thereof. 

(3)  In  order  to  allow  the  Administrator 
to  determine  whether  or  not  production 
engines,  conform  to  the  conditions  upon 
which  a  certificate  of  conformity  has 
been  issued,  or  conform  in  all  material 
respects  to  the  design  specifications 
applicable  to  those  engines,  as  described 
in  the  application  for  certification  for 
which  a  certificate  of  conformity  has 
been  issued,  any  manufacturer  shall 
admit  any  EPA  Enforcement  Officer  on 
presentation  of  credentials  to: 

(i)  Any  facility  where  any  document, 
design  or  procedure  relating  to  the 
translation  of  the  design  and 
construction  of  engines  and  emission 
related  components  described  in  the 
application  for  certification  or  used  for 
certification  testing  into  production 
engines  is  located  or  carried  on; 

(ii)  Any  facility  where  any  engines  to 
be  introduced  into  commerce  are 
manufactured;  and 
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(iii)  Any  facility  where  records 
specified  this  section  are  located. 

(4)  On  admission  to  any  such  facility 
referred  to  in  paragraph  (d)(3)  of  this 
section,  any  EPA  Enforcement  Officer 
shall  be  allowed: 

(i)  To  inspect  and  monitor  any  aspects 
of  such  manufacture  and  other 
procedures; 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  documents  or  designs; 

(iii)  To  inspect  and  photograph  any 
part  or  aspect  of  any  such  engine(s)  and 
any  component  used  in  the  assembly 
thereof  that  are  reasonably  related  to  the 
purpose  of  his/her  entry;  and 
'.  (iv)  To  inspect  and  make  copies  of 
any  records  and  documents  specified  in 
this  section. 

(5)  Any  EPA  Enforcement  Officer 
shall  be  furnished  by  those  in  charge  of 
a  facility  being  inspected  with  such 
reasonable  assistance  as  he/she  may 
request  to  help  him/her  discharge  any 
function  listed  in  this  part.  Each 
applicant  for  or  recipient  of  certification 
is  required  to  cause  those  in  charge  of 

a  facility  operated  for  its  benefit  to 
furnish  such  reasonable  assistance 
without  charge  to  EPA  whether  or  not 
the  applicant  controls  the  facility. 

(6)  The  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
applies  to  any  facility  involved  in  the 
manufacturing  or  assembling  of  engines, 
whether  or  not  the  manufacturer  owns 
or  controls  the  facility  in  question  and 
applies  both  to  domestic  and  to  foreign 
manufacturers  and  facilities.  EPA  will 
not  attempt  to  make  any  inspections 
which  it  has  been  informed  that  local 
law  forbids.  However,  if  local  law  makes 
it  impossible  to  do  what  is  necessary  to 
insure  the  accuracy  of  data  generated  at 
a  facility,  no  informed  judgment  that  an 
engine  is  certifiable  or  is  covered  by  a 
certificate  can  properly  be  based  on 
those  data.  It  is  the  responsibility  of  the 
manufacturer  to  locate  its  testing  and 
manufacturing  facilities  in  jurisdictions 
where  this  situation  will  not  arise. 

(7)  For  purposes  of  this  section: 

,  (i)  "Presentation  of  credentials"  shall 
mean  display  of  the  document 
designating  a  person  as  an  EPA 
Enforcement  Officer. 

(ii)  Where  component  or  engine 
storage  areas  or  facilities  are  concerned, 
"operating  hours"  shall  mean  all  times 
during  which  personnel  other  than 
custodial  personnel  are  at  work  in  the 
vicinity  of  the  area  or  facility  and  have 
access  to  it. 

(iii)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph 
(d)(7)(ii)  of  this  section  are  concerned, 
"operating  hours"  shall  mean  all  times 
during  which  an  assembly  line  is  in 
operation  or  all  times  during  which 


testing,  maintenance,  service 
accumulation,  production  or 
compilation  of  records,  or  any  other 
procedure  or  activity  related  to 
certification  testing,  to  translation  of 
designs  from  the  test  stage  to  the 
production  stage,  or  to  engine 
manufacture,  or  assembly  is  being 
carried  out  in  a  facility. 

(iv)  "Reasonable  assistance"  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services, 
the  making  available  on  request  of 
personnel  of  the  facility  being  inspected 
during  their  working  hours  to  inform 
the  EPA  Enforcement  Officer  of  how  the 
facility  operates  and  to  answer  his 
questions,  and  the  performance  on 
request  of  emissions  tests  on  any  engine 
which  is  being,  has  been,  or  will  be  used 
for  certification  testing.  Such  tests  shall 
be  nondestructive,  but  may  require 
appropriate  service  accumulation.  A 
manufacturer  may  be  compelled  to 
cause  the  personal  appearance  of  any 
employee  at  such  a  facility  before  an 
EPA  Enforcement  Officer  by  written 
request  for  his  appearance,  signed  by 
the  Assistant  Administrator  for  Air  and 
Radiation  or  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Assurance,  served  on  the  manufacturer. 
Any  such  employee  who  has  been 
instructed  by  the  manufacturer  to 
appear  will  be  entitled  to  be 
accompanied,  represented  and  advised 
by  counsel. 

(v)  Any  entry  without  24  hour  prior 
written  or  oral  notification  to  the 
affected  manufacturer  shall  be 
authorized  in  writing  by  the  Assistant 
Administrator  for  Air  and  Radiation  or 
the  Assistant  Administrator  for 
Enforcement  and  Compliance 
Assurance. 

(8)  EPA  may  void  a  certificate  of 
conformity  ab  initio  for  engines 
introduced  into  commerce  if  the 
manufacturer  (or  contractor  for  the 
manufacturer,  if  applicable)  fails  to 
comply  with  any  provision  of  this 
section. 

§94.216    Hearing  procedures. 

(a)(1)  After  granting  a  request  for  a 
hearing  under  §  94.210  or  §  94.208,  the 
Administrator  shall  designate  a 
Presiding  Officer  for  the  hearing. 

(2)  The  hearing  shall  be  held  as  soon  • 
as  practicable  at  a  time  and  place  fixed 
by  the  Administrator  or  by  the  Presiding 
Officer. 

(3)  hi  the  case  of  any  hearing 
requested  pursuant  to  §94.208,  the 
Administrator  may  in  his/her  discretion 
direct  that  all  argument  and 
presentation  of  evidence  be  concluded 
within  such  fixed  period  not  less  than 
30  days  as  he/she  may  establish  from 


the  date  that  the  first  written  offer  of  a 
hewing  is  made  to  the  manufacturer.  To 
expedite  proceedings,  the  Administrator 
may  direct  that  the  decision  of  the 
Presiding  Officer  (who  may,  but  need 
not  be  the  Administrator)  shall  be  the 
final  EPA  decision. 

(b)(1)  Upon  his/her  appointment 
pursuant  to  paragraph  (a)  of  this  section, 
the  Presiding  Officer  will  establish  a 
hearing  file.  The  file  shall  consist  of  the 
notice  issued  by  the  Administrator 
under  §  94.210  or  §  94.208  together  with 
any  accompanying  material,  the  request 
for  a  hearing  and  the  supporting  data 
submitted  therewith,  and  all  documents 
relating  to  the  request  for  certification 
and  all  documents  submitted  therewith, 
and  correspondence  and  other  data 
material  to  the  hearing. 

(2)  The  hearing  file  will  be  available 
for  inspection  by  the  applicant  at  the 
office  of  the  Presiding  Officer. 

(c)  An  applicant  may  appear  in 
person,  or  may  be  represented  by 
counsel  or  by  any  other  duly  authorized 
representative. 

(d)(1)  The  Presiding  Officer,  upon  the 
request  of  any  party,  or  in  his/her 
discretion,  may  arrange  for  a  prehearing 
conference  at  a  time  and  place  specified 
by  him/her  to  consider  the  following: 

(i)  Simplification  of  the  issues; 

(ii)  Stipulations,  admissions  of  fact, 
and  the  introduction  of  documents; 

(iii)  Limitation  of  the  number  of 
expert  witnesses; 

(iv)  Possibility  of  agreement  disposing 
of  all  or  any  of  the  issues  in  dispute; 

(v)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  hearing,  including 
such  additional  tests  as  may  be  agreed 
upon  by  the  parties. 

(2)  The  results  of  the  conference  shall 
be  reduced  to  writing  by  the  Presiding 
Officer  and  made  part  of  the  record. 

(e)(1)  Hearings  shall  be  conducted  by 
the  Presiding  Officer  in  an  informal  but 
orderly  and  expeditious  manner.  The 
parties  may  offer  oral  or  written 
evidence,  subject  to  the  exclusion  by  the 
Presiding  Officer  of  irrelevant, 
immaterial  and  repetitious  evidence. 

(2)  Witnesses  will  not  be  required  to 
testify  under  oath.  However,  the 
Presiding  Officer  shall  call  to  the 
attention  of  witnesses  that  their 
statements  may  oe  subject  to  the 
provisions  of  18  U.S.C.  1001  which 
imposes  penalties  for  knowingly  making 
false  statements  or  representations,  or 
using  false  documents  in  any  matter 
within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States. 

(3)  Any  witness  may  be  examined  or 
cross-examined  by  the  Presiding  Officer, 
the  parties,  or  their  representatives. 
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(4)  Hearings  shall  be  reported 
verbatim.  Copies  of  transcripts  of 
proceedings  may  be  purchased  by  the 
applicant  from  the  reporter. 

15)  All  written  statements,  charts, 
tabulations,  and  similar  data  offered  in 
evidence  at  the  hearings  shall,  upon  a 
showing  satisfactory  to  the  Presiding 
Officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  a  part  of  the  record. 

(6)  Oral  argument  may  be  permitted  in 
the  discretion  of  the  Presiding  Officer 
and  shall  be  reported  as  part  of  the 
record  unless  otherwise  ordered  by  him/ 
her. 

(f)(1)  The  Presiding  Officer  shall  make 
an  initial  decision  which  shall  include 
written  findings  and  conclusions  and 
the  reasons  or  basis  therefor  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  a 
part  of  the  record.  The  initial  decision 
shall  become  the  decision  of  the 
Administrator  without  further 
proceedings  unless  there  is  an  appeal  to 
the  Administrator  or  motion  for  review 
by  the  Administrator  within  30  days  of 
the  date  the  initial  decision  was  filed. 

(2)  On  appeal  from  or  review  of  the 
initial  decision,  the  Administrator  shall 
have  all  the  powers  which  he/she  would 
have  in  making  the  initial  decision 
including  the  discretion  to  require  or 
allow  briefs,  oral  argument,  the  taking  of 
additional  evidence  or  the  remanding  to 
the  Presiding  Officer  for  additional 
proceedings.  The  decision  by  the 
Administrator  shall  include  written 
findings  and  conclusions  and  the 
reasons  or  basis  therefor  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 
in  the  review. 

§  94.21 7    Emission  data  engine  selection. 

(a)  The  manufacturer  must  select  for 
testing,  from  each  engine  family,  the 
engine  configuration  which  is  expected 
to  be  worst-case  for  exhaust  emission 
compliance  on  in-use  engines, 
considering  all  exhaust  emission 
constituents  and  the  range  of 
installation  options  available  to  vessel 
builders. 

(h)  Each  engine  in  the  test  fleet  must 
be  constructed  to  be  representative  of 
production  engines. 

(c)  After  review  of  the  manufacturer's 
test  fleet,  the  Administrator  may  select 
from  the  available  fleet  one  additional 
test  engine  from  each  engine  family. 

(d)  Each  engine  selected  shall  be 
tested  according  to  the  provisions  of 
subpart  B  of  this  part. 

(e)  In  lieu  of  testing  an  emission  data 
engine  selected  under  paragraph  (a)  of 


this  section  and  submitting  the  resulting 
data,  a  manufacturer  may.  with 
Administrator  approval,  use  emission 
data  on  a  similar  engine  for  which 
certification  has  previously  been 
obtained  or  for  which  all  applicable  data 
required  under  this  subpart  have 
previously  been  submitted.  These  data 
must  be  submitted  in  the  application  for 
certification. 

§  94.21 8    Deterioration  factor 
determination. 

Manufacturers  shall  determine 
exhaust  emission  deterioration  factors 
using  good  engineering  judgement 
according  to  the  provisions  of  this 
section.  Every  deterioration  factor  must 
be,  in  the  Administrator's  judgment, 
consistent  with  emissions  increases 
observed  in-use  based  on  emission 
testing  of  similar  engines.  Deterioration 
factors  that  predict  emission  increases 
over  the  useful  life  of  an  engine  that  are 
significantly  less  than  the  emission 
increases  over  the  useful  life  observed 
from  in-use  testing  of  similar  engines 
shall  not  be  used. 

(a)  A  separate  exhaust  emission 
deterioration  factor  shall  be  established 
for  each  engine  family  and  for  each 
emission  constituent  applicable  to  that 
family. 

(b)  Calculation  procedures.  (1)  For 
engines  not  utilizing  aftertreatment 
technology  (e.g.,  catalyst).  For  each 
applicable  emission  constituent,  an 
additive  deterioration  factors  shall  be 
used;  that  is,  a  deterioration  factor  that 
when  added  to  the  low  mileage 
emission  rate  equals  the  emission  rate  at 
the  end  of  useful  life.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this  section. 

(2)  For  engines  utilizing 
aftertreatment  technology  (e.g..  catalyst). 
For  each  applicable  emission 
constituent,  a  multiplicative 
deterioration  factors  shall  be  used;  that 
is  deterioration  factors  that  when 
multiplied  by  the  low  mileage  emission 
rate  equal  the  emission  rate  at  the  end 
of  useful  life.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one.  it  shall  be 
one  for  the  purposes  of  this  section. 

(c)  flounc/yng.  (1)  In  the  case  of  a 
multiplicative  exhaust  emission 
deterioration  factor,  the  factor  shall  be 
rounded  to  three  places  to  the  right  of 
the  decimal  point  in  accordance  with 
ASTM  E  29-93a  (incorporated  by 
reference  at  §  94.5). 

(2)  In  the  case  of  an  additive  exhaust 
emission  deterioration  factor,  the  factor 
shall  be  established  to  a  minimum  of 
two  places  to  the  right  of  the  decimal  in 


accordance  with  ASTM  E  29-93a 
(incorporated  by  reference  at  §  94.5). 

(d)(1)  Except  as  allowed  by  paragraph 
(d)(2)  of  this  section,  the  manufacturer 
shall  determine  the  deterioration  factors 
based  on  service  accumulation  and 
related  testing,  according  to  the 
manufacturer's  procedures,  and  the 
provisions  of  §§  94.219  and  94.220.  The 
manufacturer  shall  determine  the  form 
and  extent  of  this  service  accumulation, 
consistent  with  good  engineering 
practice,  and  shall  describe  this  process 
in  the  application  for  certification. 

(2)  Alternatives  to  service 
accumulation  and  testing  for  the 
determination  of  a  deterioration  factor. 
A  written  explanation  of  the 
appropriateness  of  using  an  alternative 
must  be  included  in  the  application  for 
certification. 

(i)  Carryover  and  carryacross  of 
durability  emission  data.  In  lieu  of 
testing  an  emission  data  or  durability 
data  engine  selected  under  §  94.217  or 
§  94.219,  and  submitting  the  resulting 
data,  a  manufacturer  may,  with 
Administrator  approval,  use  exhaust 
emission  deterioration  data  on  a  similar 
engine  for  which  certification  to  the 
same  standard  has  previously  been 
obtained  or  for  which  all  applicable  data 
required  under  this  subpart  have 
previously  been  submitted.  These  data 
must  be  submitted  in  the  application  for 
certification. 

(ii)  Use  of  non-marine  deterioration 
data.  In  the  case  where  a  manufacturer 
produces  a  certified  motor  vehicle 
engine,  locomotive  engine,  or  other 
nonroad  engine  that  is  similar  to  the 
marine  engine  to  be  certified, 
deterioration  data  from  the  non-marine 
engine  may  be  applied  to  the  marine 
engine.  This  application  of  deterioration 
data  from  such  an  engine  to  a  marine 
engine  is  subject  to  Administrator 
approval,  and  the  determination  of 
whether  the  engines  are  similar  shall  be 
based  on  good  engineering  judgment. 

(iii)  Engineering  analysis  for 
established  technologies.  In  the  case 
where  an  engine  family  uses  technology 
which  is  well  established,  an  analysis 
based  on  good  engineering  practices 
may  be  used  in  lieu  of  testing  to 
determine  a  deterioration  factor  for  that 
engine  family.  Engines  using  exhaust 
gas  recirculation  or  aftertreatment  are 
excluded  from  this  provision.  The 
manufacturer  shall  provide  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  deterioration  factor  is  based, 
are  available  to  the  Administrator  upon 
request. 
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$  94.21 9    DurablHty  data  engine  selection. 

(a)  The  manufacturer  shall  select  for 
durability  testing,  from  each  engine 
family,  the  engine  configuration  which 
is  expected  to  generate  the  highest  level 
of  exhaust  emission  deterioration  on 
engines  in  use,  considering  all  exhaust 
emission  constituents  and  the  range  of 
installation  options  available  to  vessel 
builders.  The  manufacturer  shall  use 
good  engineering  judgment  in  making 
this  selection. 

(b)  bi  lieu  of  testing  the  engine 
selected  in  paragraph  (a)  of  this  section, 
the  manufacturer  may  select,  using  good 
engineering  judgement,  an  equivalent  or 
worse-case  engine  configuration. 
Carryover  data  satisfying  the  provisions 
of  §  94.220  may  also  be  used  in  lieu  of 
testing  the  configuration  selected  in 
paragraph  (a)  of  this  section. 

(c)  Durability  data  engines  shall  be 
built  from  subsystems  and  components 
that  are  representative  of  actual 
production  engines. 

$  94.220    Service  accumulation. 

(a)  Stabilized  emission  service 
accumulation  for  emission  data  engines. 

(1)  Each  test  emission  data  engine  in 
the  test  fleet  must  be  operated  with  all 
emission  control  systems  operating 
properly  for  a  period  sufficient  to 
stabilize  emissions. 

(2)  A  manufacturer  may  elect  to 
consider  as  stabilised  emission  levels 
from  emission  data  engines  with  125  or 
fewer  hours  of  service. 

(b)  Durability  data  engines  shall 
accummulate  service  in  a  manner  which 
will  represent  the  emission  levels  from 
in-use  engines  over  their  full  useful  life, 
consistent  with  good  engineering 
judgement. 

(1)  Components  may  be  removed  from 
the  engine  and  aged  separately. 

(2)  End  of  useful  life  emission  levels 
and  deterioration  factors  may  be 
projected  from  durability  data  engines 
which  have  completed  less  than  full 
useful  life  service  accumulation, 
provided  that  the  amount  of  service 
accumulation  completed  and  projection 
procedures  are  determined  using  good 
engineering  judgement. 

(c)  No  maintenance,  other  than 
recommended  lubrication  and  filter 
changes  or  maintenance  otherwise 
allowed  by  this  part,  may  be  performed 
during  service  accumulation  without 
the  Administrator's  approval. 

(d)  Service  accumulation  should  be 
performed  in  a  manner  using  good 
engineering  judgment  to  ensure  that 
emissions  are  representative  of  in-use 
engines. 

(e)  The  manufacturer  must  maintain, 
and  provide  to  the  Administrator  if 
requested,  records  stating  the  rationale 


for  selecting  the  service  accumulation 
period  and  records  describing  the 
method  used  to  accumulate  service 
hoiu-s  on  the  test  engine(s). 

§  94.221    Application  of  good  engineering 
judgment 

(a)  The  manufacturer  shall  exercise 
good  engineering  judgment  in  making 
all  decisions  called  for  under  this 
subpart,  including  but  not  limited  to 
selections,  categorizations, 
determinations,  and  applications  of  the 
requirements  of  the  subpart. 

(b)  Upon  written  request  by  the 
Administrator,  the  manufacturer  shall 
provide  within  15  working  days  (or 
such  longer  period  as  may  be  allowed 
by  the  Administrator)  a  written 
description  of  the  engineering  judgment 
in  question. 

(c)  The  Administrator  may  reject  any 
such  decision  by  a  manufacturer  if  it  is 
not  based  on  good  engineering  judgment 
or  is  otherwise  inconsistent  with  the 
requirements  of  this  subpart. 

(d)  If  the  Administrator  rejects  a 
decision  by  a  manufacturer  with  respect 
to  the  exercise  of  good  engineering 
judgment,  the  following  provisions  shall 
apply: 

(1)  If  the  Administrator  determines 
that  incorrect  information  was 
deliberately  used  in  the  decision 
process,  that  important  information  was 
deliberately  overlooked,  that  the 
decision  was  not  made  in  good  faith,  or 
that  the  decision  was  not  made  with  a 
rational  basis,  the  Administrator  may 
suspend  or  void  ab  initio  a  certificate  of 
conformity. 

(2)  If  the  Administrator  determines 
that  the  manufacturer's  decision  is  not 
covered  by  the  provisions  of  paragraph 
(d)(1)  of  this  section,  but  that  a  different 
decision  would  reflect  a  better  exercise 
of  good  engineering  judgment,  then  the 
Administrator  will  notify  the 
manufacturer  of  this  concern  and  the 
basis  of  the  concern. 

(i)  The  manufacturer  shall  have  at 
least  30  days  to  respond  to  this  notice. 
The  Administrator  may  extend  this 
response  period  upon  request  from  the 
manufacturer  if  it  is  necessary  to 
generate  additional  data  for  the 
manufacturer's  response. 

(ii)  The  Administrator  shall  make  the 
final  ruling  after  considering  the 
information  provided  by  the 
manufacturer  during  the  response 
period.  If  the  Administrator  determines 
that  the  manufacturer's  decision  was  not 
made  using  good  engineering  judgment, 
he/she  may  reject  that  decision  and 
apply  the  new  ruling  to  future 
corresponding  decisions  as  soon  as 
practicable. 


(e)  The  Administrator  shall  notify  the 
manufacturer  in  writing  regarding  any 
decision  reached  under  paragraph  (d)(1) 
or  (2)  of  this  section.  The  Administrator 
shall  include  in  this  notification  the 
basis  for  reaching  the  determination. 

(0  Within  30  working  days  following 
receipt  of  notification  of  the 
Administrator's  determinations  made 
under  paragraph  (d)  of  this  section,  the 
manufacturer  may  request  a  hearing  on 
those  determinations.  The  request  shall 
be  in  writing,  signed  by  an  authorized 
representative  of  the  manufacturer,  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determinations,  and 
data  or  other  analysis  in  support  of  such 
objections.  If,  after  review  of  the  request 
and  supporting  data  or  analysis,  the 
Administrator  finds  that  the  request 
raises  a  substantial  factual  issue,  he/she 
shall  provide  the  manufacturer  a 
hearing  in  accordance  with  §  94.216  of 
this  subpart  with  respect  to  such  issue. 

Subpart  D — Certification  Averaging, 
Banking,  and  Trading  Provisions 

§94.301    Applicability. 

Marine  engine  families  subject  to  the 
standards  of  subpart  A  of  this  part  are 
eligible  to  participate  in  the  certification 
averaging,  banking,  and  trading  program 
described  in  this  subpart.  The 
provisions  of  this  subpart  apply  to 
manufacturers  of  new  engines  that  are 
subject  to  the  emission  standards  of 
§94.8. 

§94.302    Definitions. 

The  definitions  of  subpart  A  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply. 

Applicable  standard  means  a 
standard  that  would  have  otherwise 
beGii  applicable  had  the  engine  not  been 
certified  under  this  subpart  to  an  FEL 
different  than  that  standard. 

Broker  means  any  entity  that 
facilitates  a  trade  between  a  buyer  and 
seller. 

Buyer  means  the  entity  that  receives 
credits  as  a  result  of  trade  or  transfer. 

Reserved  credits  means  credits  that 
have  been  generated  but  have  not  yet 
been  reviewed  by  EPA  or  used  to 
demonstrate  compliance  under  the 
averaging  provisions  of  this  subpart. 

Seller  means  the  entity  that  provides 
credits  during  a  trade. 

§  94.303    General  provisions. 

(a)  Participation  in  the  averaging, 
banking,  and  trading  program  is 
voluntary.  A  manufacturer  may  choose 
to  involve  some  or  all  of  its  engine 
families  in  any  or  all  aspects  of  the 
program. 
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(b)  An  engine  family  is  eligible  to 
participate  in  the  certification  averaging, 
banking,  and  trading  program  for 
THC+NOx  and  PM  emissions  if  it  is 
subject  to  regulation  under  this  part 
with  certain  exceptions  specified  in 
paragraph  (c)  of  this  section.  No 
averaging,  banking,  and  trading  program 
is  available  for  meeting  the  CO 
standards  of  this  part. 

(c)  Engines  may  not  participate  in  the 
certification  averaging,  banking,  and 
trading  program  if  they  are  exported. 
Only  engines  certified  under  this  part 
are  eligible  for  inclusion  in  this 
certification  averaging,  banking,  and 
trading  program. 

(d)  Averaging  involves  the  generation 
of  credits  by  a  manufacturer  for  use  by 
that  same  manufacturer  in  the  same 
calendar  year.  A  manufacturer  may  use 
averaging  during  certification  to  offset 
an  emission  exceedance  of  an  engine 
family  caused  by  an  PEL  above  the 
applicable  emission  standard,  subject  to 
the  provisions  of  this  subpart. 

(e)  Banking  involves  the  generation  of 
credits  by  a  manufacturer  in  a  given 
calendar  year  for  use  in  a  subsequent 
model  year.  A  manufacturer  may  bank 
actual  credits  only  after  the  end  of  the 
calendar  year  and  after  EPA  has 
reviewed  the  manufacturer's  end-of-year 
reports.  During  the  calendar  year  and 
before  submittal  of  the  end-of-year 
report,  credits  originally  designated  in 
the  certification  process  for  banking  will 
be  considered  reserved  and  may  be 
redesignated  for  trading  or  averaging  in 
the  end-of-year  report.  Credits  declared 
for  banking  from  the  previous  calendar 
year  that  have  not  been  reviewed  by 
EPA  may  be  used  in  averaging  or  trading 
transactions.  However,  such  credits  may 
be  revoked  at  a  later  time  following  EPA 
review  of  the  end-of-year  report  or  any 
subsequent  audit  actions. 

(f)  Trading  involves  the  sale  of  banked 
credits  for  use  in  certification  of  new 
engines  under  this  part.  Only  banked 
credits  may  be  traded;  reserved  credits 
may  not  be  traded. 

§94.304    Compliance  requirements. 

(a)  Manufacturers  wishing  to 
participate  in  certification  averaging. 


banking  and  trading  programs  shall 
select  a  PEL  for  each  engine  family  they 
wish  to  include.  The  level  of  the  PEL 
shall  be  selected  by  the  manufacturer, 
subject  to  the  upper  limits  described  in 
paragraph  (m)  of  this  section.  An  engine 
family  certified  to  an  PEL  is  subject  to 
all  provisions  specified  in  this  part, 
except  that  the  applicable  PEL  replaces 
the  applicable  THC-t-NOx  and  PM 
emission  standard  for  the  family 
participating  in  the  averaging,  banking, 
and  trading  program. 

(b)  A  manufacturer  may  certify  one  or 
more  engine  families  at  FELs  above  or 
below  the  applicable  emission  standard, 
provided  the  summation  of  the 
manufacturer's  projected  balance  of  all 
credit  transactions  in  a  given  calendar 
year  is  greater  than  or  equal  to  zero,  as 
calculated  for  each  family  under 
§94.305  and  reported  under  §94.309. 

(c)  Manufacturers  certifying  engine 
families  with  PELs  exceeding  the 
applicable  emission  standard  shall 
obtain  emission  credits  in  amounts 
sufficient  to  address  the  shortfall. 
Credits  may  be  obtained  from  averaging, 
banking,  or  trading,  subject  to  the 
restrictions  described  in  this  subpart. 

(d)  Manufacturers  certifying  engine 
families  with  PELs  below  the  applicable 
emission  standard  may  generate 
emission  credits  to  average,  bank,  or 
trade,  or  a  combination  thereof. 

(e)  Engine  families  may  not  generate 
credits  for  one  pollutant  while  also 
using  credits  for  another  pollutant  in  the 
same  model  year. 

(0  Credits  may  only  be  used  for 
certification;  they  may  not  be  used  to 
remedy  a  violation  of  the  PEL 
determined  by  production  line  or  in-use 
testing.  Credits  may  be  used  to  allow 
subsequent  production  of  engines  for  an 
engine  family  failing  production  line 
testing  if  the  manufacturer  elects  to 
recertify  to  a  higher  PEL. 

(g)  (Reserved]. 

(h)  If  an  PEL  is  changed  after  initial 
certification  in  any  given  model  year, 
the  manufacturer  must  conduct 
production  line  testing  to  verify  that  the 
emission  levels  are  achieved. 

(i)  Manufacturers  participating  in  the 
averaging,  banking  and  trading  program 


must  demonstrate  compliance  with  the 
applicable  emission  standards  at  the 
end  of  the  model  year.  Manufacturers 
that  have  certified  engine  families  to 
PELs  above  the  applicable  emission 
standards  and  do  not  have  sufficient 
emission  credits  to  offset  the  difference 
between  the  emission  standard  and  the 
PEL  for  such  engine  family  (ies)  will  be 
in  violation  of  the  conditions  of  the 
certificate  of  conformity  for  such  engine 
family  (ies).  The  certificates  of 
conformity  may  be  voided  ab  initio  for 
those  engine  families. 

(j)  In  the  event  of  a  negative  credit 
balance  resulting  from  a  credit  trade, 
both  the  buyer(s)  and  the  seller(s)  are 
liable,  except  in  cases  involving  fraud. 
Certificates  of  all  engine  families 
participating  in  a  negative  trade  may  be 
voided  ab  initio. 

(1)  Where  a  buyer  of  credits  is  not 
responsible  for  causing  the  negative 
credit  balance,  it  is  only  liable  to  supply 
additional  credits  equivalent  to  any 
amount  of  invalid  credits  that  it  used. 

(2)  Credit  holders  responsible  for  the 
credit  shortfall  may  be  subject  to  the 
requirements  of  §  94.309(g)(3). 

(k)  Averaging  sets.  Credits  generated 
by  engine  families  in  one  averaging  set 
may  not  be  used  for  compliance  by 
engine  families  in  any  other  averaging 
set.  The  averaging  sets  are  defined  as: 

(1)  Category  1  engines  certified  to  the 
Tier  2  standards. 

(2)  Category  2  engines  certified  to  the 
Tier  2  standards. 

(3)  Category  1  engines  certified  to  the 
Tier  3  standards. 

(4)  Category  2  engines  certified  to  the 
Tier  3  standards. 

(1)  Credit  life  shall  be  unlimited. 

(m)  Upper  limits.  The  PELs  for 
THC+NOx  and  PM  for  new  engines 
certified  for  participation  in  this 
averaging,  banking  and  trading  program 
may  not  exceed  the  following  values: 

(1)  For  Category  1  engines,  the  FEL 
may  not  exceed  the  levels  contained  in 
Table  D-1. 


Table  D-1  .—Category  1  Upper  Limits  for  Family  Emission  Limits 


Sutxategory  liters/cylinder 


Power  >  37  kW  disp.  <  0.9 

0.9>disp.  <  1.2  

1.2  >  disp.  <  1.5  

1.5  >  disp.  <  2.0  


Tier 


Tier  2 
Tier  3 
Tier  2 
Tier  3 
Tier  2 
Tiers 
Tier  2 
Tier  3 


Model  year* 


2004 
2008 
2004 
2008 
2004 
2008 
2004 
2008 


THC+NOx 
FEL  g/kW-hr 


11.5 

7.5 
11.5 

7.5 
10.5 

7.5 
10.5 

7.5 


PMFEL 
g/kW-hr 


1.2 

1.2 

1.2 

1.2 

0.54 

0.54 

0.54 

0.54 


2.0  >  disp.  <  2.5 
2.6  >  disp.  <  5.0 

*  The  model  y 

(2)  For  Catej 
may  not  excee 
Table  D-2. 

Table  D-2 
Limits  for  I 


Tier 

Mo< 
ye£ 

Tier  2  ... 
Tier  3  ... 

(a)  For  each 
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credits  (positi^ 
calculated  acci 
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rounded  in  ac( 
E29-93a,  to  th 
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to  be  used  thrc 

(b)  Credits  ft 
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(I)  Std=the  a 

marine  engine 

emission  stanc 

kilowatt-hour. 

(ii)  FEL  =  the  f 
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exceed  th( 
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Table  D-1  .—Category  1  Upper  Limits  for  Family  Emission  Limits— Continued 

1 

Subcategory  liters/cylinder 

Tier 

Model  year* 

THC+NOx 
FEL  g/kW-hr 

PMFEL 
g/kW-hr 

2.0  >  disp.  <  2.5  

Tier  2 

2006 
2008 
2008 
2010 

10.5 
7.5 

10.5 
7.5 

0  54 

Tier  3  

054 

2.6  >  disp.  <  5.0  . 

Tier  2 

054 

Tier  3  

054 

^_ 

*  The  model  years  listed  indicate  ttie  model  years  for  wtiich  ttie  specified  tier  of  limits  take  effect. 


i(2)  For  Category  2  engines,  the  FEL 
may  not  exceed  the  levels  contained  in 
Table  D-2. 

Table  D-2.— Category  2  Upper 
Limits  for  Family  Emission  Limits 


rtified  to  the 


rtified  to  the 


rtified  to  the 


rtified  to  the 


Tier 

Model 
year* 

THC+NOx 

FEL  g/kW- 

hr 

PMFEL 
g/kW-hr 

Tier  2  ... 
Tier  3  ... 

2008 
2010 

10.7 
7.5 

0.60 
0.60 

•The  model  years  listed  indicate  the  model 
years  for  which  the  specified  tier  of  limits  take 
effect. 

§  94.305    Credit  generation  and  use 
calculation. 

(a)  For  each  participating  engine 
family,  THC+NOx  and  PM  emission 
credits  (positive  or  negative)  are  to  be 
calculated  according  to  the  equation  in 
paragraph  (b)  of  this  section  and 
rounded  in  accordance  with  ASTM  • 
E29-93a,  to  the  nearest  one-hundredth 
of  a  megagram  (Mg).  Consistent  units  are 
to  be  used  throughout  the  calculation. 

(b)  Credits  for  each  engine  family  are 
calculated  as: 

Emission  credits  =  (Std— FEL)  X  (UL)  X 
(Production)  X  (AvgPR)  X  (LF)  X 

(io-«) 

Where: 

0)  Std=the  applicable  cycle-weighted 

marine  engine  THC+NOx  and/or  PM 

emission  standard  in  grams  per 

kilowatt-hour. 

(ii)  FEL  =  the  family  emission  limit  for 
the  engine  family  in  grams  per 
kilowatt-hour.  (The  FEL  may  not 
exceed  the  limit  established  in 
§  94.304(m)  for  each  pollutant.) 

(iii)  UL  =  the  useful  life  in  hours. 

(iv)  Production  =  the  number  of  engines 
participating  in  the  averaging, 
banking,  and  trading  program 
vdthin  the  given  engine  family 
during  the  calendar  year  (or  the 
number  of  engines  in  the  subset  of 
the  engine  family  for  which  credits 
are  being  calculated).  Quarterly 
production  projections  are  used  for 
initial  certification.  Actual 
applicable  production/sales 
volumes  are  used  for  end-of-year 
compliance  determination. 


(v)  AvgPR  =  average  power  rating  of  all 
of  the  configurations  within  an 
engine  family,  calculated  on  a  sales- 
weighted  basis,  in  kilowatts. 

(vi)  LF  =  the  load  factor,  dependent  on 
whether  the  engine  is  intended  for 
propulsion  or  auxiliary 
applications,  as  follows: 

(A)  0.69  for  propulsion  engines, 

(B)  0.51  for  auxiliary  engines. 

§94.306    Certification. 

(a)  In  the  application  for  certification 
a  manufacturer  must: 

(1)  Declare  its  intent  to  include 
specific  engine  families  in  the 
averaging,  banking,  and/or  trading 
programs.  Separate  declarations  are 
required  for  each  pollutant  (THC+NOx 
and  PM). 

(2)  Declare  FELs  for  each  engine 
family  participating  in  certification 
averaging,  banking,  and/or  trading. 

(i)  The  FELs  must  be  to  the  same 
number  of  significant  digits  as  the 
emission  standard. 

(ii)  In  no  case  may  the  FEL  exceed  the 
upper  limit  prescribed  in  §  94.304(m). 

(3)  Conduct  and  submit  detailed 
calculations  of  projected  emission 
credits  (positive  or  negative)  based  on 
quarterly  production  projections  for 
each  participating  family  and  for  each 
pollutant,  using  the  applicable  equation 
in  §  94.305  and  the  applicable  values  of 
the  terms  in  the  equation  for  the  specific 
family. 

(i)  If  the  engine  family  is  projected  to 
have  negative  emission  credits,  state 
specifically  the  source  (manufacturer/ 
engine  family)  of  the  credits  necessary 
to  offset  the  credit  deficit  according  to 
quarterly  projected  production. 

(ii)  If  the  engine  family  is  projected  to 
generate  credits,  state  specifically  where 
the  quarterly  projected  credits  will  be 
applied  (manufacturer/engine  family  or 
reserved). 

(4)  Submit  a  statement  that  the 
engines  for  which  certification  is 
requested  vdll  not,  to  the  best  of  the 
manufacturer's  belief,  cause  the 
manufacturer  to  have  a  negative  credit 
balance  when  all  credits  are  calculated 
for  all  the  manufactiu«r's  engine 
families  participating  in  the  averaging, 
banking,  and  trading  program. 


(b)  Based  on  this  information,  each 
manufacturer's  certification  application 
must  demonstrate: 

(1)  That  at  the  end  of  model  year 
production,  each  engine  family  has  a  net 
emissions  credit  balance  equal  to  or 
greater  than  zero  for  any  pollutant  and 
program  for  which  participation  in 
certification  under  averaging,  banking, 
and/or  trading  is  being  sou^t.  The 
equation  in  section  §94.305  shall  be 
used  in  this  calculation  for  each  engine 
family. 

(2]rThat  the  manufacturer  will  obtain 
sufficient  credits  to  be  used  to  comply 
with  the  emission  standard  for  any 
engine  family  with  an  FEL  that  exceeds 
the  applicable  emission  standard,  or 
where  credits  will  be  applied  if  the  FEL 
is  less  than  the  emission  standard.  In 
cases  where  credits  are  being  obtained, 
for  each  engine  family  involved  the 
manufacturer  must  identify  specifically 
the  source  of  the  credits  being  used 
(manufactiu^r/engine  family).  All  such 
reports  shall  include  all  credits  involved 
in  certification  averaging,  banking,  or 
trading. 

(3)  TTiat  in  cases  where  credits  are 
being  generated/suppUed,  the  use  of 
such  credits  is  specifically  designated 
(manufacturer/engine  family  or 
reserved).  All  such  reports  shall  include 
all  credits  involved  in  certification 
averaging,  banking,  or  trading. 

(c)  Manufacturers  must  monitor 
projected  versus  actual  production 
throughout  the  model  year  to  ensure 
that  compliance  with  emission 
standards  is  achieved  at  the  end  of  the 
model  year 

(d)  At  the  end  of  the  model  year,  the 
manufacturer  must  provide  the  end-of- 
year  reports  required  under  §  94.309. 

(l)^'rojected  credits  based  on  the 
information  supplied  in  the  certification 
application  may  be  used  to  obtain  a 
certificate  of  conformity.  However,  any 
such  projected  credits  must  be  validated 
based  on  review  of  the  end  of  model 
year  reports  and  may  be  revoked  at  a 
later  time  based  on  follow-up  audits  or 
any  other  verification  measure  deemed 
appropriate  by  the  Administrator. 

(2)  Compliance  for  engine  families 
using  averaging,  banking,  or  trading  will 
be  determined  at  the  end  of  the  model 
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year.  Manufacturers  that  have  certified 
engine  families  with  credit  balances  for 
THC+NOx  and/or  PM  that  do  not  equal 
or  exceed  zero  shall  be  in  violation  of 
the  conditions  of  the  certificate  of 
conformity  for  such  engine  families.  The 
certificate  of  conformity  may  be  voided 
ab  initio  for  those  engine  families. 

(e)  Other  conditions  of  certification. 
(1)  All  certificates  issued  are  conditional 
upon  compliance  by  the  manufacturer 
with  the  provisions  of  this  subpart  both 
during  and  after  the  calendar  year  of 
production. 

(2)  Failure  to  comply  with  all 
provisions  of  this  subpart  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued,  and  the  certificate  may  be 
deemed  void  ab  initio. 

(3)  The  manufacturer  bears  the  burden 
of  establishing  to  the  satisfaction  of  the 
Administrator  that  the  conditions  upon 
which  the  certificate  was  issued  were 
satisfied  or  waived. 

§94.307    Labeling. 

For  all  engines  included  in  the 
certification  averaging,  banking,  and 
trading  program,  the  FEL  to  which  the 
engine  is  certified  must  be  included  on 
the  label  required  in  §  94.212. 

§  94.308    IMalntenanc«  of  records. 

(a)  The  manufacturer  of  any  engine 
that  is  certified  under  the  averaging, 
banking,  and  trading  program  must 
establish,  maintain,  and  retain  the 
following  adequately  organized  and 
indexed  records  for  each  such  engine 
produced: 

(1)  EPA  engine  family  and 
configuration; 

(2)  Engine  identification  number; 

(3)  Engine  calendar  year  and  build 
date; 

(4)  Rated  power; 

(5)  Purchaser  and  destination  or 
owner;  and 

(6)  Assembly  plant. 

(b)  The  manufacturer  of  any  engine 
family  that  is  certified  under  the 
averaging,  banking,  and  trading  program 
must  establish,  maintain,  and  retain  the 
following  adequately  organized  and 
indexed  records  for  each  such  family: 

(1)  Model  year  and  EPA  engine 
family; 

(2)  Family  Emission  Limit(s)  (FEL); 

(3)  Rated  power  for  each 
configuration; 

(4)  Projected  applicable  production/ 
sales  volume  for  the  calendar  year; 

(5)  Actual  applicable  production/sales 
volume  for  the  calendar  year;  and 

(6)  Useful  life. 

(c)  Any  manufacturer  producing  an 
engine  family  participating  in  trading  of 
credits  must  maintain  the  following 


records  on  a  quarterly  basis  for  each 
engine  family  in  the  trading  program: 

(1)  The  model  year  and  engine  family; 

(2)  The  actual  quarterly  and 
cumulative  applicable  production/sales 
volume; 

(3)  The  values  required  to  calculate 
credits  as  given  in  §  94.305; 

(4)  The  resulting  type  and  number  of 
credits  generated/required; 

(5)  How  and  where  credit  surpluses 
are  dispersed;  and 

(6)  How  and  through  what  means 
credit  deficits  are  met. 

(d)  The  manufacturer  must  retain  all 
records  required  to  be  maintained  under 
this  section  for  a  period  of  8  years  from 
the  due  date  for  the  end-of-calendar  year 
report.  Records  may  be  retained  as  hard 
copy  or  reduced  to  microfilm,  ADP 
diskettes,  and  so  forth,  depending  on 
the  manufacturer's  record  retention 
procedure;  provided,  that  in  every  case 
all  information  contained  in  the  hard 
copy  is  retained. 

le)  Nothing  in  this  section  limits  the 
Administrator's  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(f)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  must 
submit  to  the  Administrator  the 
information  that  the  manufacturer  is 
required  to  retain. 

(g)  EPA  may  void  ab  initio  a 
certificate  of  conformity  for  an  engine 
family  for  which  the  manufacturer  fails 
to  retain  the  records  required  in  this 
section  or  to  provide  such  information 
to  the  Administrator  upon  request. 

$94,309    Reports. 

(a)  Manufacturers  must  submit  the 
certification  information  as  required 
under  §  94.306,  and  end-of-year  reports 
each  year  as  part  of  their  participation 
in  certification  averaging,  banking,  and 
trading  programs. 

(b)  Quarterly  reports.  All  entities 
involved  in  credit  trades  must  submit 
quarterly  reports.  The  reports  shall 
include  the  source  or  recipient  of  the 
credits,  the  amount  of  credits  involved 
plus  remaining  balances,  details 
regarding  the  pollutant,  and  model  year 
as  well  as  the  information  prescribed  in 
§  94.308(c).  Copies  of  contracts  related 
to  credit  trading  must  be  included  or 
supplied  by  the  buyer,  seller,  and 
broker,  as  applicable. 

(c)  End-of-year  reports  must  include 
the  information  prescribed  in 

§  94.308(b).  The  report  shall  include  a 
calculation  of  credit  balances  for  each 
family  to  show  that  the  simimation  of 
the  manufacturer's  use  of  credits  results 
in  a  credit  balance  equal  to  or  greater 
than  zero.  The  report  shall  be  consistent 


in  detail  with  the  information  submitted 
under  §  94.306  and  show  how  credit 
surpluses  were  dispersed  and  how 
credit  shortfalls  were  met  on  a  family 
specific  basis.  The  end-of-year  report 
shall  incorporate  any  information 
reflected  in  previous  quarterly  reports. 

(d)  The  applicable  production/sales 
volume  for  quarterly  and  end-of-year 
reports  must  be  based  on  the  location  of 
either  the  point  of  first  retail  sale  by  the 
manufacturer  or  the  point  at  which  the 
engine  is  placed  into  service,  whichever 
occurs  first.  This  is  called  the  final 
product  purchase  location. 

(e)  Eacn  quarterly  and  end-of-year 
report  submitted  shall  include  a 
statement  certifying  to  the  accuracy  and 
authenticity  of  the  material  reported 
therein. 

(fl  Requirements  for  submission.  (1) 
Quarterly  reports  must  be  submitted 
within  90  days  of  the  end  of  the 
calendar  quarter  to;  Group  Manager, 
Engine  Compliance  Programs  Group, 
Engine  Programs  and  Compliance 
Division  U.S.  Environmental  Protectfbn 
Agency.  6403-J,  401  M  St.,  SW, 
Washington,  D.C.  20460. 

(2)  End-of-year  reports  must  be 
submitted  within  120  days  of  the  end  of 
the  calendar  year  to:  Group  Manager, 
Engine  Compliance  Programs  Group, 
Engine  Programs  and  Compliance 
Division  U.S.  Environmental  Protection 
Agency,  6403-J,  401  M  St..  SW, 
Washington,  D.C.  20460. 

(8)  Failure  by  a  manufacturer 
participating  in  the  averaging,  banking, 
or  trading  program  to  submit  any 
quarterly  or  end-of-year  reports  in  the 
specified  time  for  all  engines  is  a 
violation  of  sections  203(a)(1)  and  213 
of  the  Clean  Air  Act  for  each  engine. 

(4)  A  manufacturer  generating  credits 
for  banking  only  who  fails  to  submit 
end-of-year  reports  in  the  applicable 
specified  time  period  (120  days  after  the 
end  of  the  calendar  year)  may  not  use 
or  trade  the  credits  until  such  reports 
are  received  and  reviewed  by  EPA.  Use 
of  projected  credits  pending  EPA  review 
is  not  permitted  in  these  circumstances. 

(g)  Reporting  errors.  (1)  Errors 
discovered  by  EPA  or  the  manufacturer 
in  the  end-of-year  report,  including 
errors  in  credit  calculation,  may  be 
corrected  180-days  subsequent  to 
submission  of  the  end-of-year  report. 
Errors  discovered  by  EPA  after  180-days 
shall  be  correctable  if,  as  a  result  of  the 
correction,  the  manufacturer's  's  credits 
are  reduced.  Errors  in  the 
manufacturer's  favor  are  not  corrected  if 
discovered  after  the  180-day  correction 
period  allowed. 

(2)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  an  end-of-year  report 
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previously  submitted  to  EPA  under  this 
section,  the  manufacturer's  credits  and 
credit  calculations  will  be  recalculated. 
Erroneous  positive  credits  will  be  void. 
Erroneous  negative  credit  balances  may 
be  corrected  by  EPA. 

(3)  If  EPA  review  of  a  manufacturer's 
end-of-year  report  indicates  a  credit 
shortfall,  the  manufacturer  will  be 
permitted  to  purchase  the  necessary 
credits  to  bring  the  credit  balance  to 
zero.  These  credits  must  be  supplied  at 
the  ratio  of  1.1  credits  for  each  1.0  credit 
needed.  If  sufficient  credits  are  not 
available  to  bring  the  credit  balance  to 
zero  for  the  family (ies)  involved,  EPA 
may  void  the  certificate(s)  for  that 
family(ies)  ab  initio.  In  addition,  all 
engines  within  an  engine  family  for 
which  there  are  insufficient  credits  will 
be  considered  to  have  violated  the 
conditions  of  the  certificate  of 
conformity  and  therefore  are  not 
covered  by  that  certificate. 

(4)  If  within  180  days  of  receipt  of  the 
manufacturer's  end-of-year  report,  EPA 
review  determines  a  reporting  error  in 
the  manufacturer's  favor  (that  is, 
resulting  in  an  increased  credit  balance) 
or  if  the  manufacturer  discovers  such  an 
error  within  180  days  of  EPA  receipt  of 
the  end-of-year  report,  the  credits  are 
restored  for  use  by  the  manufacturer. 

§  94.31 0    Notice  of  opportunity  for  hearing. 

Any  voiding  of  the  certificate  under 
this  subpart  will  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in' accordance  with  §94.216 
and,  if  a  manufacturer  requests  such  a 
hearing,  will  be  made  only  after  an 
initial  decision  by  the  Presiding  Officer. 

Subpart  E— Emission-related  Defect 
Reporting  Requirements,  Voluntary 
Emission  Recall  Program 

§  94.401    Applicability. 

The  requirements  of  this  subpart  of 
this  part  are  applicable  to  memufacturers 
of  engines  subject  to  the  provisions  of 
subpart  A  of  this  part.  The  requirement 
to  report  emission-related  defects 
affecting  a  given  class  or  category  of 
engines  applies  for  eight  years  from  the 
end  of  the  year  in  which  such  engines 
were  manufactured. 

§94.402    Definitions. 

The  definitions  of  Subpart  A  of  this 
part  apply  to  this  subpart. 

§  94.403    Emission  defect  information 
report 

(a)  A  manufacturer  must  file  a  defect 
information  report  whenever  it 
determines,  in  accordance  with 
procedures  it  established  to  identify 
either  safety-related  or  performance 


defects,  (or  based  on  other  information) 
that  a  specific  emission-related  defect 
exists  in  25  or  more  Category  1  marine 
engines,  or  10  or  more  Category  2 
marine  engines.  No  report  must  be  filed 
under  this  paragraph  for  any  emission- 
related  defect  corrected  prior  to  the  sale 
of  the  affected  engines  to  an  ultimate 
purchaser. 

(b)  Defect  information  reports 
required  under  paragraph  (a)  of  this 
section  must  be  submitted  not  more 
than  15  working  days  after  the  same 
emission-related  defect  is  found  to  effect 
25  or  more  Category  1  marine  engines, 
or  10  or  more  Category  2  marine 
engines.  Information  required  by 
paragraph  (c)  of  this  section  that  is 
either  not  available  within  15  working 
days  or  is  significantly  revised  must  be 
submitted  as  it  becomes  available. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  defect  report 
must  contain  the  following  information 
in  substantially  the  format  outlined: 

(1)  The  manufacturer's  corporate 
name. 

(2)  A  description  of  the  defect. 

(3)  A  description  of  each  class  or 
category  of  engines  potentially  affected 
by  the  defect  including  make,  model, 
calendar  year  produced,  purchaser  and 
any  other  information  as  may  be 
required  to  identify  the  engines  affected. 

(4)  For  each  class  or  category  of 
engines  described  in  response  to 
paragraph  (c)(3)  of  this  section,  the 
following  shall  also  be  provided: 

(i)  The  number  of  engines  known  or 
estimated  to  have  the  defect  and  an 
explanation  of  the  means  by  which  this 
number  was  determined. 

(ii)  The  address  of  the  plant(s)  at 
which  the  potentially  defective  engines 
were  produced. 

(5)  An  evaluation  of  the  emissions 
impact  of  the  defect  and  a  description 
of  any  operational  or  performance 
problems  which  a  defective  engine 
might  exhibit. 

(6)  Available  emissions  data  which 
relate  to  the  defect. 

(7)  An  indication  of  any  anticipated 
follow-up  by  the  manufacturer. 

§  94.404    Voluntary  emissions  recall 
reporting. 

(a)  When  any  manufacturer  initiates  a 
voluntary  emissions  recall  campaign 
involving  an  engine,  the  manufacturer 
shall  submit  to  EPA  a  report  describing 
the  manufacturer's  voluntary  emissions 
recall  plan  as  prescribed  by  this  section 
within  15  working  days  of  the  date 
owner  notification  was  begun.  The 
report  shall  contain  the  following: 

(1)  A  description  of  each  class  or 
category  of  engines  recalled  including 
the  number  of  engines  to  be  recalled,  the 


calendar  year  if  applicable,  the  make, 
the  ntodel.  and  such  other  information 
as  may  be  required  to  identify  the 
engines  recalled. 

[2)/i  description  of  the  specific 
modifications,  alterations,  repairs, 
corrections,  adjustments,  or  other 
changes  to  be  made  to  correct  the 
engines  affected  by  the  emission-related 
defect. 

(3)  A  description  of  the  method  by 
which  the  manufacturer  will  notify 
engine  owners. 

(4)  A  description  of  the  proper 
maintenance  or  use,  if  any,  upon  which 
the  manufacturer  conditions  eligibiUty 
for  repair  under  the  remedial  plan,  an 
explanation  of  the  manufactiu-er's 
reasons  for  imposing  any  such 
condition,  and  a  description  of  the  proof 
to  be  required  of  an  engine  owner  to 
demonstrate  compliance  with  any  such 
condition. 

(5)  A  description  of  the  procedure  to 
be  followed  by  engine  owners  to  obtain 
correction  of  the  nonconformity.  This 
shall  include  designation  of  the  date  on 
or  after  which  the  ownner  can  have  the 
nonconformity  remedied,  the  time 
reasonably  necessary  to  perform  the 
labor  to  remedy  the  defect,  and  the 
designation  of  facilities  at  which  the 
defect  can  be  remedied. 

(6)  If  some  or  all  the  nonconforming 
engines  are  to  be  remedied  by  persons 
other  than  authorized  warranty  agents  of 
the  manufacturer,  a  description  of  the 
class  of  persons  other  than  authorized 
warranty  agents  of  the  manufacturer 
who  will  remedy  the  defect. 

(7)  A  copy  of  any  written  notification 
sent  to  engine  owners. 

(8)  A  description  of  the  system  by 
which  the  manufacturer  will  assure  that 
an  adequate  supply  of  parts  will  be 
available  to  perform  the  repair  under  the 
remedial  plan  including  the  date  by 
which  an  adequate  supply  of  parts  will 
be  available  to  initiate  the  repair 
campaign,  the  percentage  of  the  total 
parts  requirement  of  each  person  who  is 
to  perform  the  repair  under  the  remedial 
plan  to  be  shipped  to  initiate  the 
campaign,  and  the  method  to  be  used  to 
assure  the  supply  remains  both 
adequate  and  responsive  to  owmer 
demand. 

(9)  Three  copies  of  all  necessary 
instructions  to  be  sent  to  those  persons 
who  are  to  perform  the  repair  under  the 
remedial  plan. 

(10)  A  description  of  the  impact  of  the 
changes  on  fuel  consumption,  operation 
or  performance,  and  safety  of  each  class 
or  category  of  engines  to  be  recalled. 

(11)  A  sample  of  any  label  to  be 
applied  to  engines  which  participate  in 
the  voluntary  recall  campaign. 


68582 


Federal  Register /Vol.  63.  No.  238 /Friday,  December  11,  1998 /Proposed  Rules 


(b)  Unless  otherwise  specified  by  the 
Administrator,  the  manufacturer  shall 
report  on  the  progress  of  the  recall 
campaign  by  submitting  subsequent 
reports  for  six  consecutive  quarters,  or 
until  proven  that  remedial  action  has 
been  adequately  taken  on  all  affected 
engines,  whichever  occurs  first, 
commencing  with  the  quarter  after  the 
voluntary  emissions  recall  campaign 
actually  begins.  Such  reports  shall  be 
submitted  no  later  than  25  working  days 
after  the  close  of  each  calendar  quarter. 
For  each  class  or  group  of  engine  subject 
to  the  voluntary  emissions  recall 
campaign,  the  quarterly  report  shall 
contain  the: 

(1)  Emission  recall  campaign  number, 
if  any,  designated  by  the  manufacturer. 

(2)  Date  owner  notification  was 
begun,  and  date  completed. 

(3)  Number  of  engines  involved  in  the 
voluntary  emissions  recall  campaign. 

(4)  Number  of  engines  known  or 
estimated  to  be  affected  by  the  emission- 
related  defect  and  an  explanation  of  the 
means  by  which  this  number  was 
determined. 

(5)  Number  of  engines  inspected 
pursuant  to  voluntary  emission  recall 
plan. 

(6)  Number  of  inspected  engines 
found  to  be  affected  by  the  emissions- 
related  defect. 

(7)  Number  of  engines  actually 
receiving  repair  under  the  remedial 
plan. 

(8)  Number  of  engines  determined  to 
be  unavailable  for  inspection  or  repair 
under  the  remedial  plan  due  to 
exportation,  scrappage,  or  for  other 
reasons  (specify). 

(9)  Niunber  of  engines  determined  to 
be  ineligible  for  remedial  action  due  to 
a  failure  to  properly  maintain  or  use 
such  engines. 

(10)  Three  copies  of  any  service 
bulletins  which  relate  to  the  defect  to  be 
corrected  and  which  have  not 
previously  been  reported. 

(11)  Three  copies  of  all 
communications  transmitted  to  engine 
owners  which  relate  to  the  defect  to  be 
corrected  and  which  have  not 
previously  been  submitted. 

(c)  If  the  manufacturer  determines 
that  any  of  the  information  requested  in 
paragraph  (b)  of  this  section  has 
changed  or  was  incorrect,  revised 
information  and  an  explanatory  note 
shall  be  submitted.  Answers  to 
paragraphs  (b)(5),  (6),  (7),  (8),  and  (9)  of 
this  section  shall  be  cumulative  totals. 

(d)  The  manufacturer  shall  maintain 
in  a  form  suitable  for  inspection,  such 
as  computer  information  storage  devices 
or  card  files,  the  names  and  addresses 
of  engine  owners: 

(1)  To  whom  notification  was  given; 


(2^  Who  received  remedial  repair  or 
inspection  under  the  remedial  plan;  and 
(3)  Who  were  determined  not  to  qualify 
for  such  remedial  action  when 
eligibility  is  conditioned  on  proper 
maintenance  or  use. 

(e)  The  records  described  in 
paragraph  (d)  of  this  section  shall  be 
made  available  to  the  Administrator 
upon  request. 

§  94.405    Alternative  report  formats. 

(a)  Any  manufacturer  may  submit  a 
plan  for  making  either  of  the  reports 
required  by  §§  94.403  and  94.404  on 
computer  diskettes,  magnetic  tape  or 
other  machine  readable  format.  The 
plan  shall  be  accompanied  by  sufficient 
technical  detail  to  allow  a  determination 
that  data  requirements  of  these  sections 
will  be  met  and  that  the  data  in  such 
format  will  be  usable  by  EPA. 

(b)  Upon  approval  by  the 
Administrator  of  the  reporting  system, 
the  manufacturer  may  use  such  system 
until  otherwise  notified  by  the 
Administrator. 

§  94.406    Reports  filing:  record  retention. 

(a)  The  reports  required  by  §§  94.403 
and  94.404  shall  be  sent  to:  Group 
Manager,  Engine  Compliance  Programs 
Group,  Engine  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency, 
6403-J,  401  M  St.,  S.W.,  Washington, 
D.C.  20460. 

(b)  The  information  gathered  by  the 
manufacturer  to  compile  the  reports 
required  by  §§94.403  and  94.404  shall 
be  retained  for  not  less  than  8  years 
from  the  date  of  the  manufacture  of  the 
engines  and  shall  be  made  available  to 
duly  authorized  officials  of  the  EPA 
upon  request. 

§  94.407    Responsibility  under  other  legal 
provisions  preserved. 

The  filing  of  any  report  under  the 
provisions  of  this  subpart  shall  not 
affect  a  manufacturer's  responsibility  to 
file  reports  or  applications,  obtain 
approval,  or  give  notice  under  any 
provision  of  law. 

§  94.408    Disclainier  of  production  warranty 
applicability. 

(a)  The  act  of  filing  an  Emission 
Defect  Information  Report  pursuant  to 
§  94.403  is  inconclusive  as  to  the 
existence  of  a  defect  subject  to  the 
warranty  provided  by  section  207(a)  of 
the  Act. 

(b)  A  manufacturer  may  include  on 
each  page  of  its  Emission  Defect 
Information  Report  a  disclaimer  stating 
that  the  filing  of  a  Defect  Information 
Report  pursuant  to  these  regulations  is 
not  conclusive  as  to  the  applicability  of 


the  Production  Warranty  provided  by 
section  207(a)  of  the  Act. 

Subpart  F — Manufacturer  Production 
Line  Testing  Programs 

§94.501     Applicability. 

The  requirements  of  this  subpart  of 
this  part  are  applicable  to  manufacturers 
of  engines  subject  to  the  provisions  of 
Subpart  A  of  this  part. 

§94.502    Definitions. 

The  definitions  in  Subpart  A  of  this 
part  apply  to  this  subpart. 

§  94.503    General  requirements. 

(a)  Manufacturers  shall  test 
production  line  engines  in  accordance 
with  sampling  procedures  specified  in 
§  94.505  and  the  test  procedures 
specified  in  §94.506. 

(b)  The  Administrator  may  waive 
some  or  all  of  the  requirements  of  this 
subpart. 

(cj  The  requirements  of  this  subpart 
apply  with  respect  to  all  applicable 
standards  and  FELs  of  subpart  A  of  this 
part,  including  the  supplemental 
standards  of  §  94.8(e). 

§  94.504    Right  of  entry  and  access. 

(a)  To  allow  the  Administrator  to 
determine  whether  a  manufacturer  is 
complying  with  the  provisions  of  this 
part,  one  or  more  EPA  enforcement 
officers  may  enter  during  operating 
hours  and  upon  presentation  of 
credentials  any  of  the  following  places: 

(1)  Any  facility,  including  ports  of 
entry,  where  any  engine  is  to  be 
introduced  into  commerce  or  any 
emission-related  component  is 
manufactured,  assembled,  or  stored; 

(2)  Any  facility  where  any  test 
conducted  pursuant  to  a  manufacturer's 
production  line  testing  program  or  any 
procedure  or  activity  connected  with 
such  test  is  or  was  performed; 

(3)  Any  facility  where  any  test  engine 
is  present;  and 

(4)  Any  facility  where  any  record 
required  under  §  94.509  or  other 
document  relating  to  this  subpart  is 
located. 

(b)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (a)  of  this 
section,  EPA  enforcement  officers  are 
authorized  to  perform  the  following 
inspection-related  activities: 

(1)  To  inspect  and  monitor  any  aspect 
of  engine  manufacture,  assembly, 
storage,  testing  and  other  procedures, 
and  to  inspect  and  monitor  the  facilities 
in  which  these  procedures  are 
conducted; 

(2)  To  inspect  and  monitor  any  aspect 
of  engine  test  procedures  or  activities, 
including  test  engine  selection, 
preparation  and  service  accumulation, 
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emission  test  cycles,  and  maintenance 
and  verification  of  test  equipment 
calibration; 

(3)  To  inspect  and  make  copies  of  any 
records  or  documents  related  to  the 
assembly,  storage,  selection,  and  testing 
of  an  engine;  and 

'    (4)  To  inspect  and  photograph  any 
part  or  aspect  of  any  engine  and  any 
component  used  in  the  assembly  thereof 
that  is  reasonably  related  to  the  purpose 
iof  the  entry. 

'    (c)  EPA  enforcement  officers  are 
authorized  to  obtain  reasonable 
assistance  without  cost  from  those  in 
charge  of  a  facility  to  help  the  officers 
perform  any  function  listed  in  this 
subpart  and  they  are  authorized  to 
request  the  manufacturer  to  make 
arrangements  with  those  in  charge  of  a 
facility  operated  for  the  manufacturer 
benefit  to  furnish  reasonable  assistance 
without  cost  to  EPA. 
'  (1)  Reasonable  assistance  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services; 
the  making  available  on  an  EPA 
enforcement  officer's  request  of 
personnel  of  the  facility  being  inspected 
during  their  working  hours  to  inform 
the  EPA  enforcement  officer  of  how  the 
fiacility  operates  and  to  answer  the 
officer's  questions;  and  the  performance 
on  request  of  emission  tests  on  any 
engine  which  is  being,  has  been,  or  will 
be  used  for  production  line  testing. 

(2)  By  written  request,  signed  by  the 
[Assistant  Administrator  for  Air  and 
Radiation  or  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Assurance,  and  served  on  the 
manufacturer,  a  manufacturer  may  be 
compelled  to  cause  the  personal 
Appearance  of  any  employee  at  such  a 
fiacility  before  an  EPA  enforcement 
officer.  Any  such  employee  who  has 
been  instructed  by  the  manufacturer  to 
appear  will  be  entitled  to  be 
accompanied,  represented,  and  advised 
iby  counsel. 

'    (d)  EPA  enforcement  officers  are 
authorized  to  seek  a  warrant  or  court 
order  authorizing  the  EPA  enforcement 
officers  to  conduct  the  activities 
authorized  in  this  section,  as 
appropriate,  to  execute  the  functions 
specified  in  this  section.  EPA 
enforcement  officers  may  proceed  ex 
parte  to  obtain  a  warrant  or  court  order 
whether  or  not  the  EPA  enforcement 
officers  first  attempted  to  seek 
permission  from  the  manufacturer  or  the 
party  in  charge  of  the  facility(ies)  in 
question  to  conduct  the  activities 
authorized  in  this  section. 

(e)  A  manufacturer  is  responsible  for 
llDcating  its  foreign  testing  and 
manufacturing  facilities  in  jurisdictions 
where  local  law  does  not  prohibit  an 


EPA  enforcement  officer(s)  from 
conducting  the  activities  specified  in 
this  section.  EPA  will  not  attempt  to 
make  any  inspections  which  it  has  been 
informed  local  foreign  law  prohibits. 

§  94.505    Sample  selection  for  testing. 

(a)  At  the  start  of  each  model  year,  the 
manufacturer  will  begin  to  select 
engines  ft-om  each  engine  family  for 
production  line  testing.  Each  engine 
will  be  selected  from  the  end  of  the 
production  line.  Testing  shall  be 
performed  throughout  the  entire  model 
year  to  the  extent  possible.  Engines 
selected  shall  cover  the  broadest  range 
of  production  possible. 

(l)(i)  The  required  sample  size  for  a 
Category  1  engine  family  is  one  percent 
of  projected  annual  production  for  all 
engine  families,  provided  that  no  engine 
tested  fails  to  meet  applicable  emission 
standards.  The  required  sample  size  is 
zero  if  a  manufacturer's  projected 
annual  production  for  all  engine 
families  is  less  than  100. 

(ii)  The  required  sample  size  for  a 
Category  2  engine  family  is  one  percent 
of  projected  annual  production  for  all 
engine  families,  with  a  minimum 
sample  size  of  one  test  per  model  year 
provided  that  no  engine  tested  fails  to 
meet  applicable  emission  standards. 

(2)  Manufacturers  may  elect  to  test 
additional  engines.  All  additional 
engines  must  be  tested  in  accordance 
with  the  applicable  test  procedures  of 
this  part. 

(3)  The  Administrator  may  reject  any 
engines  selected  by  the  manufacturer  if 
he  or  she  determines  that  such  engines 
are  not  representitive  of  actual 
production. 

(b)  The  manufacturer  must  assemble 
the  test  engines  using  the  same  mass 
production  process  that  will  be  used  for 
engines  to  be  introduced  into 
commerce. 

(c)  No  quality  control,  testing,  or 
assembly  procedures  will  be  used  on 
any  test  engine  or  any  portion  thereof, 
including  parts  and  subassembhes,  that 
have  not  been  or  will  not  be  used  during 
the  production  and  assembly  of  all  other 
engines  of  that  family,  except  with  the 
approval  of  the  Administrator. 

§  94.506    Test  procedures. 

(a)(1)  For  engines  subject  to  the 
provisions  of  this  subpart,  the 
prescribed  test  procedures  are  those 
procedures  described  in  subpart  B  of 
this  part,  except  as  provided  in  this 
section. 

(2)  The  Administrator  may,  on  the 
basis  of  a  written  application  by  a 
manufacturer,  prescribe  test  procedures 
other  than  those  specified  in  paragraph 
(a)(1)  of  this  section  for  any  engine  he/ 


she  determines  is  not  susceptible  to 
satisfactory  testing  using  procedures 
specified  in  paragraph  (a)(1)  of  this 
section. 

(3)  If  test  procedures  other  than  those 
in  subpart  B  were  used  in  certification 
of  the  engine  family  being  tested  under 
this  subpart  (other  than  alternate  test 
procedures  necessary  for  testing  of  a 
development  engine  instead  of  a  low 
hour  engine  under  §  94.9),  the 
manufacturer  shall  use  the  test 
procedures  used  in  certification  for 
production  line  testing. 

(b)(1)  The  manufacturer  may  not 
adjust,  repair,  prepare,  modify,  or 
perform  any  emission  test  on  any  test 
engine  unless  this  adjustment,  repair, 
preparation,  modification  and/or  test  is 
documented  in  the  manufacturer's 
engine  assembly  and  inspection 
procedures  and  is  actually  performed  by 
the  manufacturer  or  unless  this 
adjustment,  repair,  preparation, 
modification  and/or  test  is  required  or 
permitted  under  this  subpart  or  is 
approved  in  advance  by  the 
Administrator. 

(2)  Any  adjustable  engine  parameter 
must  be  set  to  values  or  positions  that 
are  within  the  range  specified  in  the 
approved  application  for  certification  . 

f3)  The  Administrator  may  adjust  or 
require  to  be  adjusted  any  engine 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  certification  and  production  line 
testing,  to  any  setting  within  the 
specified  adjustable  range  of  that 
parameter,  as  determined  by  the 
Administrator,  prior  to  the  performance 
of  any  test. 

(c)  Service  Accumulation/Green 
Engine  Factor.  The  manufacturer  shall 
accumulate  up  to  300  hours  of  service 
on  the  engines  to  be  tested.  In  lieu  of 
conducting  such  service  accumulation, 
the  manufacturer  may  establish  a  Green 
Engine  Factor  for  each  regulated 
pollutant  for  each  engine  family  to  be 
used  in  calculating  emissions  test 
results.  The  manufacturer  shall  obtain 
the  approval  of  the  Administrator  prior 
to  using  a  Green  Engine  Factor. 

(d)  The  manufacturer  may  not 
perform  any  maintenance  on  test 
engines  after  selection  for  testing. 

(e)  If  an  engine  is  shipped  to  a  facifity 
other  than  the  production  faciUty  for 
production  line  testing,  and  an 
adjustment  or  repair  is  necessary 
because  of  such  shipment,  the  engine 
manufacturer  must  perform  the 
necessary  adjustment  or  repair  only 
after  the  initial  test  of  the  engine,  except 
where  the  Administrator  has 
determined  that  the  test  would  be 
impossible  to  perform  or  would 
permanently  damage  the  engine. 
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(0  If  an  engine  cannot  complete  the 
service  accumulation  (  if  applicable)  or 
an  emission  test,  because  of  a 
malfunction,  the  manufacturer  may 
request  that  the  Administrator  authorize 
either  the  repair  of  that  engine  or  its 
deletion  from  the  test  sequence. 

(g)  Retesting.  If  an  engine 
manufacturer  determines  that  any 
production  line  emission  test  of  an 
engine  is  invalid,  the  engine  must  be 
retested  in  accordance  with  the 
requirements  of  this  subpart.  Emission 
results  from  all  tests  must  be  reported  to 
EPA.  including  test  results  the 
manufacturer  determines  are  invalid. 
The  engine  manufacturer  must  also 
include  a  detailed  explanation  of  the 
reasons  for  invalidating  any  test  in  the 
quarterly  report  required  in  §  94.508(e). 
In  the  event  a  retest  is  performed,  a 
request  may  be  made  to  the 
Administrator,  within  ten  days  of  the 
end  of  the  production  quarter,  for 
permission  to  substitute  the  after-repair 
test  results  for  the  original  test  results. 
The  Administrator  will  either  affirm  or 
deny  the  request  by  the  engine 
manufacturer  within  ten  working  days 
from  receipt  of  the  request. 

§  94.507    Sequence  of  testing. 

(a)  If  one  or  more  engines  fail  a 
production  line  test,  then  the 
manufacturer  must  test  two  additional 
engines  for  each  engine  that  fails. 

(d)  The  two  additional  engines  tested 
under  paragraph  (a)  of  this  section  shall 
be  selected  from  either  the  next  fifteen 
produced  in  that  engine  family,  or  from 
those  engines  produced  in  that  engine 
family  within  48  hours  of  the 
completion  of  the  failed  test. 


§94.508 
results. 


Calculation  and  reporting  of  test 


(a)  Manufacturers  shall  calculate 
initial  test  results  using  the  applicable 
test  procedure  specified  in  §  94.506(a). 
These  results  must  also  include  the 
Green  Engine  Factor,  if  applicable.  The 
manufacturer  shall  round  these  results, 
in  accordance  with  ASTM  E29-93a 
(incorporated  by  reference  at  §  94.5),  to 
the  number  of  decimal  places  contained 
in  the  applicable  emission  standard 
expressed  to  one  additional  significant 
figure. 

(b)  Final  test  results  shall  be 
calculated  by  summing  the  initial  test 
results  derived  in  paragraph  (a)  of  this 
section  for  each  test  engine,  dividing  by 
the  number  of  tests  conducted  on  the 
engine,  and  rounding  in  accordance 
with  ASTM  E29-93a  (incorporated  by 
reference  at  §  94.5)  to  the  same  number 
of  decimal  places  contained  in  the 
applicable  standard  expressed  to  one 
additional  significant  figure. 


(c)  Manufacturers  shall  calculate  the 
final  test  results  for  each  test  engine  by 
applying  the  appropriate  deterioration 
factors,  derived  in  the  certification 
process  for  the  engine  family,  to  the 
final  test  results,  and  rounding  in 
accordance  with  ASTM  E  29-93a 
(incorporated  by  reference  at  §  94.5)  to 
the  same  number  of  decimal  places 
contained  in  the  applicable  standard 
expressed  to  one  additional  significant 
figure. 

(d)  If,  subsequent  to  an  initial  failure 
of  a  production  line  test,  the  average  of 
the  test  results  for  the  failed  engine  and 
the  two  additional  engines  tested,  is 
greater  than  any  applicable  emission 
standard  or  FEL,  the  engine  family  is 
deemed  to  be  in  non-compliance  with 
applicable  emission  standards,  and  the 
manufacturer  must  notify  the 
Administrator  within  2  working  days  of 
such  noncompliance. 

(e)  Within  30  calendar  days  of  the  end 
of  each  quarter,  each  manufacturer  must 
submit  to  the  Administrator  a  report 
which  includes  the  following 
information: 

(1)  The  location  and  description  of  the 
manufacturer's  emission  test  facilities 
which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section; 

(2)  Total  production  and  sample  size 
for  each  engine  family; 

(3)  The  applicable  standards  and/or 
FELs  against  which  each  engine  family 
was  tested; 

(4)  A  description  of  the  test  engines; 

(5)  For  each  test  conducted: 

(i)  A  description  of  the  test  engine, 
including: 

(A)  Configuration  and  engine  family 
identification; 

(B)  Year,  make,  and  build  date; 

(C)  Engine  identification  number; 

(D)  Number  of  hours  of  service 
accumulated  on  engine  prior  to  testing; 
and 

(E)  Description  of  Green  Engine 
Factor;  how  it  is  determined  and  how  it 
is  applied; 

(ii)  Location(s)  where  service 
accumulation  was  conducted  and 
description  of  accumulation  procedure 
and  schedule,  if  applicable; 

(iii)  Test  number,  date,  test  procedure 
used,  initial  test  results  before  and  after 
rounding,  and  final  test  results  for  all 
production  line  emission  tests 
conducted,  whether  valid  or  invalid, 
and  the  reason  for  invalidation  of  any 
test  results,  if  applicable; 

(iv)  A  complete  description  of  any 
adjustment,  modification,  repair, 
preparation,  maintenance,  and  testing 
which  was  performed  on  the  test  engine, 
has  not  been  reported  pursuant  to  any 
other  paragraph  of  this  subpart,  and  will 
not  be  performed  on  other  production 
engines; 


(v)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  whether  the  new 
engines  being  manufactured  by  the 
manufacturer  do  in  fact  conform  with 
the  regulations  with  respect  to  which 
the  certificate  of  conformity  was  issued; 

(6)  For  each  failed  engine  as  defined 
in  §  94.510(a),  a  description  of  the 
remedy  and  test  results  for  all  retests  as 
required  by  §  94.512(g); 

[7]  The  date  of  the  end  of  the  engine 
manufacturer's  model  year  production 
for  each  engine  family  tested;  and 

(8)  The  following  signed  statement 
and  endorsement  by  an  authorized 
representative  of  the  manufacturer: 

This  report  is  submitted  pursuant  to 
Sections  213  and  208  of  the  Clean  Air 
Act.  This  production  line  testing 
program  was  conducted  in  complete 
conformance  with  all  applicable 
regulations  under  40  CFR  part  94.  No 
emission-related  changes  to  production 
processes  or  quality  control  procedures 
for  the  engine  family  tested  have  been 
made  during  this  production  line  testing 
program  that  affect  engines  from  the 
production  line.  All  data  and 
information  reported  herein  is,  to  the 
best  of  (Company  Name)  knowledge, 
true  and  accurate.  I  am  aware  of  the 
penalties  associated  with  violations  of 
the  Clean  Air  Act  and  the  regulations 
thereunder.  (Authorized  Company 
Representative.) 

§  94.509    Maintenance  of  records; 
submittal  of  information. 

(a)  The  manufacturer  for  any  new 
engine  subject  to  any  of  the  provisions 
of  this  subpart  must  establish,  maintain, 
and  retain  the  following  adequately 
organized  and  indexed  records: 

(1)  General  records.  A  description  of 
all  equipment  used  to  test  engines  in 
accordance  with  §94.503.  The 
equipment  requirements  in  subpart  B  of 
this  part  apply  to  tests  performed  under 
this  subpart. 

(2)  Individual  records.  These  records 
pertain  to  each  production  line  test 
conducted  pursuant  to  this  subpart  and 
include: 

(i)  The  date,  time,  and  location  of 
each  test; 

(ii)  The  method  by  which  the  Green 
Engine  Factor  was  calculated  or  the 
number  of  hours  of  service  accumulated 
on  the  test  engine  when  the  test  began 
and  ended; 

(iii)  The  names  of  all  supervisory 
personnel  involved  in  the  conduct  of 
the  production  line  test; 

(iv)  A  record  and  description  of  any 
adjustment,  repair,  preparation  or 
modification  performed  on  test  engines, 
giving  the  date,  associated  time, 
justification,  name.(s)  of  the  authorizing 
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personnel,  and  names  of  all  supervisory 
personnel  responsible  for  the  conduct  of 
the  action; 

(v)  If  applicable,  the  date  the  engine 
was  shipped  from  the  assembly  plant, 
associated  storage  facility  or  port 
facility,  and  the  date  the  engine  was 
received  at  the  testing  facility; 
[    (vi)  A  complete  record  of  all  emission 
tests  performed  pursuant  to  this  subpart 
(except  tests  performed  directly  by 
EPA),  including  all  individual 
worksheets  and/or  other  documentation 
relating  to  each  test,  or  exact  copies 
thereof,  in  accordance  with  the  record 
requirements  specified  in  subpart  B  of 
this  part; 

(vii)  A  brief  description  of  any 
significant  events  during  testing  not 
Otherwise  described  under  this 
paragraph  (a)(2)  of  this  section, 
commencing  with  the  test  engine 
Selection  process  and  including  such 
extraordinary  events  as  engine  damage 
during  shipment. 

(3)  The  manufacturer  must  establish, 
maintain  and  retain  general  records, 
pursuant  to  paragraph  (a)(1)  of  this 
section,  for  each  test  cell  that  can  be 
used  to  perform  emission  testing  under 
this  subpart. 

(b)  The  manufacturer  must  retain  all 
records  required  to  be  maintained  under 
this  subpart  for  a  period  of  eight  (8) 
years  after  completion  of  all  testing. 
Records  may  be  retained  as  hard  copy 
(i.e.,  on  paper)  or  reduced  to  microfilm, 
floppy  disk,  or  some  other  method  of 
data  storage,  depending  upon  the 
manufacturer's  record  retention* 
procedure;  provided,  that  in  every  case, 
all  the  information  contained  in  the 
hard  copy  is  retained. 

(c)  The  manufacturer  must,  upon 
request  by  the  Administrator,  submit  the 
following  information  with  regard  to 
engine  production: 

(1)  Projected  production  for  each 
configuration  within  each  engine  family 
for  which  certification  has  been 
requested  and/ or  approved. 

(2)  Number  of  engines,  by 
configiu-ation  and  assembly  plant, 
scheduled  for  production. 

(d)  Nothing  in  this  section  limits  the 
Administrator's  discretion  to  require  a 
manufacturer  to  establish,  maintain, 
retain  or  submit  to  EPA  information  not 
specified  by  this  section. 

(e)  All  reports,  submissions, 
notifications,  and  requests  for  approval 
made  under  this  subpart  must  be 
addressed  to:  Group  Manager,  Engine 
Compliance  Programs  Group,  Engine 
Programs  and  Compliance  Division 
6403-J,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460. 


(f)  The  manufacturer  must 
electronically  submit  the  results  of  its 
production  line  testing  using  an  EPA 
information  format. 

§  94.51 0    Comptiance  with  criteria  for 
production  line  testing. 

(a)  A  failed  engine  is  one  whose  final 
test  results  pursuant  to  §  94.508(c),  for 
one  or  more  of  the  applicable  pollutants, 
exceed  an  applicable  emission  standard 
orFEL. 

(b)  An  engine  family  is  deemed  to  be 
in  noncompliance,  for  purposes  of  this 
subpart,  if  at  any  time  throughout  the 
model  year,  the  average  of  an  initial 
failed  engine  and  the  two  additional 
engines  tested,  is  greater  than  any 
applicable  emission  standard  or  FEL. 

§94.511     [Reserved] 

§  94.512    Suspension  and  revocation  of 
certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
suspended  with  respect  to  anj'  engine 
that  fails  a  production  line  test  pursuant 
to  §  94.510(a),  effective  from  the  time 
the  testing  of  that  engine  is  completed. 

(b)  The  Administrator  may  suspend 
the  certificate  of  conformity  for  an 
engine  family  which  is  in 
noncompliance  pursuant  to  §  94.510(b), 
thirty  days  after  the  engine  family  is 
deemed  to  be  in  noncompliance. 

(c)  If  the  results  of  testing  pursuant  to 
the  regulations  in  this  subpart  indicate 
that  engines  of  a  particular  family 
produced  at  one  plant  of  a  manufacturer 
do  not  conform  to  the  regulations  with 
respect  to  which  the  certificate  of 
conformity  was  issued,  the 
Administrator  may  suspend  the 
certificate  of  conformity  with  respect  to 
tiiat  family  for  engines  manufactured  by 
the  manufacturer  at  all  other  plants. 

(d)  The  Administrator  may  suspend  a 
certificate  of  conformity  for  any  engine 
family  in  whole  or  in  part  if: 

(1)  The  manufacturer  fails  to  comply 
with  any  of  the  requirements  of  this 
subpart. 

(2)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  to  the 
Administrator  under  this  subpart. 

(3)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
under  this  subpart. 

(4)  An  EPA  enforcement  officer  is 
denied  the  opportunity  to  conduct 
activities  authorized  in  this  subpart. 

(5)  An  EPA  enforcement  officer  is 
unable  to  conduct  activities  authorized 
in  §  94.504  for  any  reason. 

(e)  The  Administrator  shall  notify  the 
manufacturer  in  writing  of  any 
suspension  or  revocation  of  a  certificate 
of  conformity  in  whole  or  in  part;  a 
suspension  or  revocation  is  effective 


upon  receipt  of  such  notification  or 
thirty  days  from  the  time  an  engine 
family  is  deemed  to  be  in 
noncomphance  under  §§  94.508(d), 
94.510(a),  or  94.510(b),  whichever  is 
earlier,  except  that  the  certificate  is 
immediately  suspended  with  respect  to 
any  failed  engines  as  provided  for  in 
paragraph  (a)  of  this  section. 

(f)  The  Administrator  may  revoke  a 
certificate  of  conformity  for  an  engine 
family  when  the  certificate  has  been 
susp>ended  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  if  the  remedy  is  one 
requiring  a  design  change  or  changes  to 
the  engine  and/or  emission  control 
system  as  described  in  the  application 
for  certification  of  the  affected  engine 
family. 

(g)  Once  a  certificate  has  been 
suspended  for  a  failed  engine,  as 
provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  must  take  the 
following  actions  before  the  certificate  is 
reinstated  for  that  failed  engine: 

(1)  Remedy  the  nonconformity; 

t2)  Demonstrate  that  the  engine 
conforms  to  applicable  standards  or 
family  emission  limits  by  retesting  if 
applicable,  the  engine  in  accordance 
with  this  part;  and 

(3)  Submit  a  written  report  to  the 
Administrator,  after  successful 
completion  of  testing  on  the  failed 
engine,  which  contains  a  description  of 
the  remedy  and  test  results  for  each 
engine  in  addition  to  other  information 
that  may  be  required  by  this  part. 

(h)  Once  a  certificate  for  a  failed 
engine  family  has  been  suspended 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section,  the  manufacturer  must  take  the 
following  actions  before  the 
Administrator  will  consider  reinstating 
ths  certificate: 

(1)  Submit  a  written  report  to  the 
Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
engines,  describes  the  remedy, 
including  a  description  of  any  quality 
control  and/or  quality  assurance 
measures  to  be  taken  by  the 
manufacturer  to  prevent  future 
occurrences  of  the  problem,  and  states 
the  date  on  which  the  remedies  will  be 
implemented. 

(2)  Demonstrate  that  the  engine  family 
for  which  the  certificate  of  conformity 
has  been  suspended  does  in  fact  comply 
with  the  regulations  of  this  part  by 
testing  engines  selected  from  normal 
production  runs  of  that  engine  family. 
Such  testing  must  comply  with  the 
provisions  of  this  subpart.  If  the 
manufacturer  elects  to  continue  testing 
individual  engines  after  suspension  of  a 
certificate,  the  certificate  is  reinstated 
for  any  engine  actually  determined  to  be 
in  conformance  with  the  appUcable 
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standards  or  family  emission  limits 
through  testing  in  accordance  with  the 
applicable  test  procedures,  provided 
that  the  Administrator  has  not  revoked 
the  certificate  pursuant  to  paragraph  (f) 
of  this  section. 

(i)  Once  the  certificate  has  been 
revoked  for  an  engine  family,  if  the 
manufacturer  desires  to  continue 
introduction  into  commerce  of  a 
modified  version  of  that  family,  the 
following  actions  must  be  taken  before 
the  Administrator  may  issue  a  certificate 
for  that  modified  family: 

(1)  If  the  Administrator  determines 
that  the  change(s)  in  engine  design  may 
have  an  effect  on  emission  performance 
deterioration,  the  Administrator  shall 
notify  the  manufacturer,  within  five 
working  days  after  receipt  of  the  report 
in  paragraph  (h)(1)  of  this  section, 
whether  subsequent  testing  under  this 
subpart  will  be  sufficient  to  evaluate  the 
change  or  changes  or  whether  additional 
testing  will  be  required;  and 

(2)  After  implementing  the  change  or 
changes  iritended  to  remedy  the 
nonconformity,  the  manufacturer  must 
demonstrate  that  the  modified  engine 
family  does  in  fact  conform  with  the 
regulations  of  this  part  by  testing 
engines  selected  from  normal 
production  runs  of  that  engine  family. 
When  both  of  these  requirements  are 
met,  the  Administrator  shall  reissue  the 
certificate  or  issue  a  new  certificate,  as 
the  case  may  be,  to  include  that  family. 
If  this  subsequent  testing  reveals  failing 
data  the  revocation  remains  in  effect. 

(j)  At  any  time  subsequent  to  an  initial 
suspension  of  a  certificate  of  conformity 
for  a  test  engine  pursuant  to  paragraph 
(a)  of  this  section,  but  not  later  than  30 
days  (or  such  other  period  as  may  be 
allowed  by  the  Administrator)  after 
notification  of  the  Administrator's 
decision  to  suspend  or  revoke  a 
certificate  of  conformity  in  whole  or  in 
part  pursuant  to  paragraphs  (b),  (c),  or 
(f)  of  this  section,  a  manufacturer  may 
request  a  hearing  as  to  whether  the  tests 
have  been  properly  conducted  or  any 
sampling  methods  have  been  properly 
applied. 

ik)  Any  suspension  of  a  certificate  of 
conformity  under  paragraphs  (a),  (b),  (c) 
and  (d)  of  this  section: 

(1)  Shall  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with 

§§  94.513,  94.514,  and  94.515  and 

(2)  Need  not  apply  to  engines  no 
longer  in  the  possession  of  the 
manufacturer. 

(1)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  voids  a 
certificate  of  conformity  under 


paragraph  §  94.215,  and  prior  to  the 
commencement  of  a  hearing  under 
§  94.513,  if  the  manufacturer 
demonstrates  to  the  Administrator's 
satisfaction  that  the  decision  to 
suspend,  revoke,  or  void  the  certificate 
was  based  on  erroneous  information,  the 
Administrator  shall  reinstate  the 
certificate. 

(m)  To  permit  a  manufacturer  to  avoid 
storing  non-test  engines  while 
conducting  subsequent  testing  of  the 
noncomplying  family,  a  manufacturer 
may  request  that  the  Administrator 
conditionally  reinstate  the  certificate  for 
that  family.  The  Administrator  may 
reinstate  the  certificate  subject  to  the 
following  condition:  the  manufacturer 
must  commit  to  recall  all  engines  of  that 
family  produced  fi-om  the  time  the 
certificate  is  conditionally  reinstated  if 
the  family  fails  subsequent  testing  and 
must  commit  to  remedy  any 
nonconformity  at  no  expense  to  the 
owner. 

§  94.513    Request  for  public  hearing. 

(a)  If  the  manufacturer  disagrees  with 
the  Administrator's  decision  to  suspend 
or  revoke  a  certificate  or  disputes  the 
basis  for  an  automatic  suspension 
pursuant  to  §  94.512(a),  the 
manufacturer  may  request  a  public 
hearing. 

(b)  "Tne  manufacturer's  request  shall 
be  filed  with  the  Administrator  not  later 
than  30  days  after  the  Administrator's 
notification  of  his  or  her  decision  to 
suspend  or  revoke,  unless  otherwise 
specified  by  the  Administrator.  The 
manufacturer  shall  simultaneously  serve 
two  copies  of  this  request  upon  the 
Director  of  the  Engine  Programs  and 
Compliance  Division,  Office  of  Mobile 
Sources  and  file  two  copies  with  the 
Hearing  Clerk  of  the  Agency.  Failure  of 
the  manufactiu'er  to  request  a  hearing 
within  the  time  provided  constitutes  a 
waiver  of  the  right  to  a  hearing. 
Subsequent  to  the  expiration  of  the 
period  for  requesting  a  hearing  as  of 
right,  the  Administrator  may,  in  his  or 
her  discretion  and  for  good  cause 
shown,  grant  the  manufacturer  a  hearing 
to  contest  the  suspension  or  revocation. 

(c)  A  manufacturer  shall  include  in 
the  request  for  a  public  hearing: 

(1)  A  statement  as  to  which 
configuration(s)  within  a  family  is  to  be 
the  subject  of  the  hearing; 

(2)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing,  except  that  in  the  case  of  the 
hearing  requested  under  §  94.512(j),  the 
hearing  is  restricted  to  the  following 
issues: 

(i)  Whether  tests  have  been  properly 
conducted  (specifically,  whether  the 
tests  were  conducted  in  accordance 


with  applicable  regulations  under  this- 
part  and  whether  test  equipment  was 
properly  calibrated  and  functioning); 
(ii)  Whether  there  exists  a  basis  for 
distinguishing  engines  produced  at 
plants  other  than  the  one  from  which 
engines  were  selected  for  testing  which 
would  invalidate  the  Administrator's 
decision  under  §  94.512(c)); 

(3)  A  statement  specifying  reasons 
why  the  manufacturer  befieves  it  will 
prevail  on  the  merits  of  each  of  the 
issues  raised;  and 

(4)  A  summary  of  the  evidence  which 
supports  the  manufacturer's  position  on 
each  of  the  issues  raised. 

(d)  A  copy  of  all  requests  for  public 
hearings  will  be  kept  on  file  in  the 
Office  of  the  Hearing  Clerk  and  will  be 
made  available  to  the  public  during 
Agency  business  hours. 

§  94.51 4    Administrative  procedures  (or 
pubiic  hearing. 

(a)  The  Presiding  Officer  shall  be  an 
Administrative  Law  Judge  appointed 
pursuant  to  5  U.S.C.  3105  (see  also  5 
CFR  part  930). 

(b)  The  Judicial  Officer  shall  be  an 
officer  or  employee  of  the  Agency 
appointed  as  a  Judicial  Officer  by  the 
Administrator,  pursuant  to  this  section, 
who  shall  meet  the  qualifications  and 
perform  functions  as  follows: 

(1)  Qualifications.  A  Judicial  Officer 
may  be  a  permanent  or  temporary 
employee  of  the  Agency  who  performs 
other  duties  for  the  Agency.  The  Judicial 
Officer  shall  not  be  employed  by  the 
Office  of  Enforcement  or  have  any 
connection  with  the  preparation  or 
presentation  of  evidence  for  a  hearing 
held  pursuant  to  this  subpart.  The 
Judicial  Officer  shall  be  a  graduate  of  an 
accredited  law  school  and  a  member  in 
good  standing  of  a  recognized  Bar 
Association  of  any  state  or  the  District 
of  Columbia. 

(2)  Functions.  The  Administrator  may 
consult  with  the  Judicial  Officer  or 
delegate  all  or  part  of  the 
Administrator's  authority  to  act  in  a 
given  case  under  this  section  to  a 
Judicial  Officer,  provided  that  this 
delegation  does  not  preclude  the 
Judicial  Officer  ft-om  referring  any 
motion  or  case  to  the  Administrator 
when  the  Judicial  Officer  determines 
such  referral  to  be  appropriate. 

(c)  For  the  purposes  of  this  section, 
one  or  more  Judicial  Officers  may  be 
designated  by  the  Administrator.  As 
work  requires,  a  Judicial  Officer  may  be 
designated  to  act  for  the  purposes  of  a 
particular  case. 

(d)(1)  In  the  case  of  a  hearing 
requested  under  §  94.512(j),  when  it 
clearly  appears  ft-om  the  data  and  other 
information  contained  in  the  request  for 
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a  hearing  that  no  genuine  and 
substantial  question  of  fact  or  law  exists 
with  respect  to  the  issues  specified  in 
§  94.513(c)(2),  the  Administrator  may 
enter  an  order  denying  the  request  for  a 
hearing  and  reaffirming  the  original 
decision  to  suspend  or  revoke  a 
certificate  of  conformity. 

(2)  In  the  case  of  a  hearing  requested 
under  §94.513  to  challenge  a 
suspension  of  a  certificate  of  conformity 
for  the  reason(s)  specified  in  §  94.512(d), 
when  it  clearly  appears  from  the  data 
and  other  information  contained  in  the 
request  for  the  hearing  that  no  genuine 
and  substantial  question  of  fact  or  law 
exists  with  respect  to  the  issue  of 
whether  the  refusal  to  comply  with  this 
subpart  was  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer,  the  Administrator  may 
enter  an  order  denying  the  request  for  a 
hearing  and  suspending  the  certificate 
of  conformity. 

(3)  Any  order  issued  under  paragraph 
(d)(1)  or  (d)(2)  of  this  section  has  the 
force  and  effect  of  a  final  decision  of  the 
Administrator,  as  issued  pursuant  to 
§94.516. 

(4)  If  the  Administrator  determines 
that  a  genuine  and  substantial  question 
of  fact  or  law  does  exist  with  respect  to 
any  of  the  issues  referred  to  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section,  the  Administrator  shall  grant 
the  request  for  a  hearing  and  publish  a 
notice  of  public  hearing  in  the  Federal 
Register  or  by  such  other  means  as  the 
Administrator  finds  appropriate  to 
provide  notice  to  the  public. 

(e)  Filing  and  service.  (1)  An  original 
and  two  copies  of  all  documents  or 
papers  required  or  permitted  to  be  filed 
pursuant  to  this  section  and  §  94.513(c) 
must  be  filed  with  the  Hearing  Clerk  of 
the  Agency.  Filing  is  considered  timely 
if  mailed,  as  determined  by  the 
postmark,  to  the  Hearing  Clerk  within 
the  time  allowed  by  this  section  and 
§  94.513(b).  If  filing  is  to  be 
accomplished  by  mailing,  the 
documents  must  be  sent  to  the  address 
set  forth  in  the  notice  of  public  hearing 
referred  to  in  paragraph  (d)(4)  of  this 
section. 

(2)  To  the  maximum  extent  possible, 
testimony  will  be  presented  in  written 
form.  Copies  of  written  testimony  will 
be  served  upon  all  parties  as  soon  as 
practicable  prior  to  the  start  of  the 
hearing.  A  certificate  of  service  will  be 
provided  on  or  accompany  each 
document  or  paper  filed  with  the 
Hearing  Clerk.  Documents  to  be  served 
upon  the  Director  of  the  Engine 
Programs  and  Compliance  Division 
must  be  sent  by  registered  mail  to: 
Director,  Engine  Programs  and 
Compliance  Division  6403-J,  U.S. 


Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington.  D.C.  20460. 
Service  by  registered  mail  is  complete 
upon  mailing. 

(f)  Computation  of  time.  (1)  In 
computing  any  period  of  time 
prescribed  or  allowed  by  this  section, 
except  as  otherwise  provided,  the  day  of 
the  act  or  event  from  which  the 
designated  period  of  time  begins  to  run 
is  not  included.  Saturdays,  Sundays, 
and  federal  legal  holidays  are  included 
in  computing  the  period  allowed  for  the 
filing  of  any  document  or  paper,  except 
that  when  the  period  expires  on  a 
Saturday,  Sunday,  or  federal  legal 
holiday,  the  period  is  extended  to 
include  the  next  following  business  day. 

(2)  A  prescribed  period  of  time  within 
which  a  party  is  required  or  permitted 
to  do  an  act  is  computed  from  the  time 
of  service,  except  that  when  service  is 
accomplished  by  mail,  three  days  will 
be  added  to  the  prescribed  period. 

(g)  Consolidation.  The  Administrator 
or  the  Presiding  Officer  in  his  or  her 
discretion  may  consolidate  two  or  more 
proceedings  to  be  held  under  this 
section  for  the  purpose  of  resolving  one 
or  more  issues  whenever  it  appears  that 
consolidation  will  expedite  or  simplify 
consideration  of  these  issues. 
Consolidation  does  not  affect  the  right 
of  any  party  to  raise  issues  that  could 
have  been  raised  if  consolidation  had 
not  occurred. 

(h)  Hearing  date.  To  the  extent 
possible  hearings  under  §  94.513  will  be 
scheduled  to  commence  within  14  days 
of  receipt  of  the  request  for  a  hearing. 

§94.515    Hearing  procedures. 

The  procedures  provided  in 
§  86.1014-84  (i)  through  (s)  of  this 
chapter  apply  for  hearings  requested 
pursuant  to  §94.513  regarding 
suspension,  revocation,  or  voiding  of  a 
certificate  of  conformity. 

§  94.516    Appeal  of  hearing  decision. 

The  procedures  provided  in 
§86.1014-84  (t)  through  (aa)  of  this 
chapter  apply  for  appeals  filed  with 
respect  to  hearings  held  pursuant  to 
§94.515. 

§  94.51 7    Treatment  of  confidential 
information. 

Except  for  information  required  by 
§  94.508(e)(2)  and  quarterly  emission 
test  results,  described  in  §  94.508(e), 
information  submitted  pursuant  to  this 
subpart  shall  be  made  available  to  the 
public  by  EPA  notwithstanding  any 
claim  of  confidentiality  made  by  the 
submitter.  The  provisions  for  treatment 
of  confidential  information  described  in 
§  94.4  apply  to  the  information  required 
by  §  94.508(e)(2)  and  quarterly  emission 
test  results  described  in  §  94.508(e). 


Subpart  G  [Reserved] 

Subpart  H — Recall  Regulations 

§94.701    Applicability. 

The  requirements  of  this  subpart  are 
applicable  to  all  nonroad  engines 
subject  to  the  provisions  of  this  part. 

§94.702    Definitions. 

The  definitions  in  Subpart  A  of  this 
part  apply  to  this  subpart. 

§  94.703    Applicability  of  40  CFR  part  85, 
subpart  S. 

(a)  Engines  subject  to  provisions  of 
this  part  are  subject  to  recall  regulations 
specified  in  part  85,  subpart  S  of  this 
chapter,  except  for  the  items  set  forth  in 
this  section. 

(b)  In  §85.1801,  section  216  of  the 
Clean  Air  Act  applies,  rather  than 
section  214  of  the  Act. 

(c)  In  §85. 1802(a),  section  213  of  the 
Act  applies,  rather  than  section  202  of 
the  Act. 

(d)  In  §  85.1803(a)  and  §  85.1805(a)(1) 
"family  emission  limits  as  defined  in 
part  94  promulgated  under  section  213 
of  the  Act"  applies,  rather  than  the 
reference  to  "family  particulate 
emission  limits  as  defined  in  part  86 
promulgated  under  section  202  of  the 
Act". 

(e)  Throughout  the  subpart  references 
to  "engines"  apply  rather  than 
references  to  "vehicles  or  engines". 

Subpart  I — Importation  of 
Nonconforming  Engines 

§94.801     Applicability. 

<a)  Except  where  otherwise  indicated, 
this  subpart  is  applicable  to  importers  of 
engines  (and  vessels  containing  engines) 
for  which  the  Administrator  has 
promulgated  regulations  under  this  part 
prescribing  emission  standards,  that  are 
offered  for  importation  or  imported  into 
the  United  States,  but  which  engines,  at 
the  time  of  importation  or  being  offered 
for  importation,  are  not  covered  by 
certificates  of  conformity  issued  under 
section  213  and  section  206(a)  of  the 
Cl^an  Air  Act  (that  is,  which  are 
nonconforming  engines  as  defined  in 
§94.2),  and  this  part.  Compliance  with 
regulations  under  this  subpart  does  not 
relieve  any  person  or  entity  from 
compliance  with  other  applicable 
provisions  of  the  Clean  Air  Act. 

(b)  Regulations  prescribing  further 
procedures  for  the  importation  of 
engines  into  the  Customs  territory  of  the 
United  States,  as  defined  in  19  U.S.C. 
1202,  are  set  forth  in  U.S.  Customs 
Service  regulations  (19  CFR  Chapter  I). 
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§  94.802    Definitions. 

The  definitions  of  Subpart  A  of  this 
part  apply  to  this  subpart. 

§  94.803    Admission. 

A  nonconforming  engine  offered  for 
importation  may  be  admitted  into  the 
United  States  pursuant  to  the  provisions 
of  this  subpart.  In  order  to  obtain 
admission  the  importer  must  submit  to 
the  Administrator  a  written  request  for 
approval  containing  the  following: 

(a)  Identification  of  the  importer  of 
the  engine  and  the  importer's  address, 
telephone  number,  and  taxpayer 
identification  number; 

(b)  Identification  of  the  engine's 
owner,  the  owner's  address,  telephone 
number,  and  taxpayer  identification 
number: 

(c)  Identification  of  the  engine 
including  make,  model,  identification 
number,  and  original  production  year: 

(d)  Information  indicating  the 
provision  in  this  subpart  under  which 
the  engine  is  to  be  imported: 

(e)  Identification  of  the  place(s)  where 
the  engine  is  to  be  stored  until  EPA 
approval  of  the  importer's  application  to 
the  Administrator  for  final  admission: 

(f)  Authorization  for  EPA  enforcement 
officers  to  conduct  inspections  or  testing 
otherwise  permitted  by  the  Act  or 
regulations  thereunder:  and 

(g)  Such  other  information  as  is 
deemed  necessary  by  the  Administrator. 

§  94.804    Exemptions. 

(a)  Unless  otherwise  specified,  any 
person  may  apply  for  the  exemptions 
allowed  by  this  section. 

(b)  Notwithstanding  other 
requirements  of  this  subpart,  a 
nonconforming  engine  that  qualifies  for 
a  temporary  exemption  under  this 
paragraph  may  be  conditionally 
admitted  into  the  United  States  if  prior 
written  approval  for  the  conditional 
admission  is  obtained  from  the 
Administrator.  Conditional  admission  is 
to  be  under  bond.  The  Administrator 
may  request  that  the  U.S.  Customs 
Service  require  a  specific  bond  amount 
to  ensure  compliance  with  the 
requirements  of  the  Act  and  this 
subpart.  A  written  request  for  a 
temporary  exemption  from  the 
Administrator  shall  contain  the 
identification  required  in  §94.803  and 
information  that  demonstrates  that  the 
engines  qualify  for  an  exemption. 
Noncompliance  with  provisions  of  this 
section  may  result  in  the  forfeiture  of 
the  total  amount  of  the  bond  and/or 
exportation  of  the  engine.  The  following 
temporary  exemptions  are  permitted  by 
this  paragraph  (b): 

( 1 )  Exemption  for  repairs  or 
alterations.  Upon  written  approval  by 


EPA,  a  person  may  conditionally  import 
under  bond  a  nonconforming  engine 
solely  for  purpose  of  repair(s)  or 
alteration(s).  "The  engine  may  not  be 
operated  in  the  United  States  other  than 
for  the  sole  purpose  of  repair  or 
alteration  or  shipment  to  the  point  of 
repair  or  alteration  and  to  the  port  of 
export.  It  may  not  be  sold  or  leased  in 
the  United  States  and  is  to  be  exported 
upon  completion  of  the  repair(s)  or 
alteration(s). 

(2)  Testing  exemption.  A 
nonconforming  test  engine  may  be 
conditionally  imported  by  a  person 
subject  to  the  requirements  of  §  94.905. 
A  test  engine  may  be  operated  in  the 
United  States  provided  that  the 
operation  is  an  integral  part  of  the  test. 
This  exemption  is  limited  to  a  period 
not  exceeding  one  year  from  the  date  of 
importation  unless  a  request  is  made  by 
the  appropriate  importer,  and 
subsequently  granted  by  EPA, 
concerning  the  engine  in  accordance 
with  §94.905  for  a  subsequent  one-year 
period. 

(3)  Display  exemptions,  (i)  A 
nonconforming  engine  intended  solely 
for  display  may  be  conditionally 
imported  under  bond  subject  to  the 
requirements  of  §  94.906(b). 

(ii)  A  display  engine  may  be  imported 
by  any  person  for  purposes  related  to  a 
business  or  the  public  interest.  Such 
purposes  do  not  include  collections 
normally  inaccessible  or  unavailable  to 
the  public  on  a  daily  basis,  display  of  an 
engine  at  a  dealership,  private  use,  or 
other  purpose  that  the  Administrator 
determines  is  not  appropriate  for 
display  exemptions.  A  display  engine 
may  not  be  sold  or  leased  in  the  United 
States  and  may  not  be  operated  in  the 
United  States  except  for  the  operation 
incident  and  necessary  to  the  display 
purpose. 

(iii)  A  display  exemption  is  granted 
for  12  months  or  for  the  duration  of  the 
display  purpose,  whichever  is  shorter. 
E.xtensions  of  up  to  12  months  each  are 
available  upon  approval  by  the 
Administrator.  In  no  circumstances, 
however,  may  the  total  period  of 
exemption  exceed  36  months. 

(c)  National  security  exemption. 
N^otwithstanding  any  other  requirement 
of  this  subpart,  an  engine  may  be 
permanently  imported  into  the  United 
States  under  the  national  security 
exemption  found  at  §94.908,  if  prior 
written  approval  for  such  permanent 
importation  is  obtained  from  the 
Administrator.  A  request  for  approval  is 
to  contain  the  identification  information 
required  in  §  94.803  and  information 
that  demonstrates  that  the  importer  is 
entitled  to  the  exemption. 


(d)  An  application  for  exemption 
provided  for  in  paragraphs  (b)  and  (c)  of 
this  section  shall  be  mailed  to:  Group 
Manager,  Engine  Compliance  Programs 
Group,  Engine  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency, 
6403-J,  401  M  St.,  SW..  Washington,  DC 
20460,  Attention:  Imports. 

§  94.805    Prohibited  acts;  penalties. 

(a)  The  importation  of  an  engine 
(including  an  engine  incorporated  in  an 
imported  marine  vessel)  which  is  not 
covered  by  a  certificate  of  conformity 
other  than  in  accordance  with  this 
subpart  and  the  entry  regulations  of  the 
U.S.  Customs  Service  is  prohibited. 
Failure  to  comply  with  this  section  is  a 
violation  of  section  213(d)  and  section 
203  of  the  Act. 

(b)  Unless  otherwise  permitted  by  this 
subpart,  during  a  period  of  conditional 
admission,  the  importer  of  an  engine 
may  not: 

(1)  Operate  the  engine  in  the  United 
States;  or 

(2)  Sell  or  lease  or  offer  the  engine  for 
sale  or  lease. 

(c)  An  engine  conditionally  admitted 
pursuant  to  §  94.804  and  not  otherwise 
permanently  exempted  or  excluded  by 
the  end  of  the  period  of  conditional 
admission,  or  within  such  additional 
time  as  the  Administrator  and  the  U.S. 
Customs  Service  may  allow,  is  deemed 
to  be  unlawfully  imported  into  the 
United  States  in  violation  of  section 
213(d)  and  section  203  of  the  Act, 
unless  the  engine  has  been  delivered  to 
the  U.S.  Customs  Service  for  export  or 
other  disposition  under  applicable 
Customs  laws  and  regulations  by  the 
end  of  the  period  of  conditional 
admission.  An  engine  not  so  delivered 
is  subject  to  seizure  by  the  U.S.  Customs 
Service. 

(d)  An  importer  who  violates  section 
213(d)  and  section  203  of  the  Act  is 
subject  to  a  civil  penalty  under  section 
205  ofthe  Act  and  §94.1106.  In 
addition  to  the  penalty  provided  in  the 
Act  and  §94.1106,  where  applicable,  a 
person  or  entity  who  imports  an  engine 
under  the  exemption  provisions  of 

§  94.804  and,  who  fails  to  deliver  the 
engine  to  the  U.S.  Customs  Service  by 
the  end  ofthe  period  of  conditional 
admission  is  liable  for  liquidated 
damages  in  the  amount  of  the  bond 
required  by  applicable  Customs  laws 
and  regulations. 

Subpart  J— Exclusion  and  Exemption 
Provisions 

§  94.901     Purpose  and  applicability. 

The  provisions  of  this  subpart  of  this 
part  identify  excluded  engines  (i.e.. 
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engines  not  covered  by  the  Act)  and 
allow  for  the  exemption  of  engines  from 
certain  provisions  of  this  part.  The 
applicability  of  the  exclusions  is 
described  in  §  94.903,  and  the 
applicability  of  the  exemption 
allowances  is  described  in  §§  94.904 
trough  94.909. 

$94,902    Definitions. 

The  definitions  of  Subpart  A  of  this 
I  part  apply  to  this  subpart. 

$94,903    Exclusions. 

(a)  Upon  written  request  with 
supporting  documentation,  EPA  will 
make  written  determinations  as  to 
whether  certain  engines  are  excluded 
from  applicability  of  this  part.  Any 
engines  that  are  determined  to  be 
'excluded  are  not  subject  to  the 
regulations  under  this  part.  Requests  to 
determine  whether  certain  engines  are 
excluded  should  be  sent  to:  Group 
Manager,  Engine  Compliance  Programs 
Group,  Engine  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency, 

: 6403-1,  401  M  St.,  SW.,  Washington,  DC 
20460. 

(b)  EPA  will  maintain  a  list  of  models 
of  engines  that  have  been  determined  to 
be  excluded  from  coverage  under  this 
part.  This  list  will  be  available  to  the 

■  public  and  may  be  obtained  by  writing 
to  the  address  in  paragraph  (a)  of  this 
section. 

(c)  In  addition  to  the  engines 
excluded  in  paragraph  (a)  of  this 
section,  certain  engines  are  not  subject 

:  to  the  requirements  and  prohibitions  of 
this  part  because  they  are  excluded  from 
the  definitions  of  "marine  engine"  in 
§94.2. 

i  94.904    Exemptions. 

I     (a)  Except  as  specified  otherwise  in 
1  this  subpart,  the  provisions  of  §§  94.904 
through  94.911  exempt  certain  new 
engines  from  the  standards,  other 
requirements,  and  prohibitions  of  this 
part,  except  for  the  requirements  of  this 
subpart  and  the  requirements  of 
§94.1104. 

(b)(1)  Any  person  may  request  a 
testing  exemption  subject  to  the 
provisions  of  §  94.905. 

(2)  Any  engine  manufacturer  may 
request  a  national  security  exemption 

,  subject  to  the  provisions  of  §  94.908. 

(3)  Engines  manufactured  for  export 
purposes  are  exempt  without 

I  application,  subject  to  the  provisions  of 
§  94.909,  except  as  otherwise  specified 
by  §94.909. 

(4)  Manufacturer-owned  engines  are 
exempt  without  application,  subject  to 
iie  provisions  of  §  94.906  (a). 


(5)  Display  engines  are  exempt 
without  application,  subject  to  the 
provisions  of  §  94.906  (b). 

(6)  Engines  used  solely  for  the 
purpose  of  competition  are  exempt, 
subject  to  the  provisions  of  §  94.906  (c). 

(7)  Auxiliary  engines  used  on  foreign 
trade  vessels  are  exempt,  subject  to  the 
provisions  of  §  94.906  (d). 

(8)  Engines  that  are  identical  to 
engines  that  are  covered  by  a  certificate 
of  conformity  issued  under  40  CFR  part 
89  or  40  CFR  part  92  are  exempt,  subject 
to  the  provisions  of  §  94.907. 

§94.905    Testing  exemption. 

(a)(1)  The  Administrator  may  exempt 
from  the  standards  and/or  other 
requirements  and  prohibitions  of  this 
part  new  engines  that  are  being  used 
solely  for  the  purpose  of  conducting  a 
test  program.  Any  person  requesting  an 
exemption  for  the  purpose  of 
conducting  a  test  program  must 
demonstrate  the  following: 

(i)  That  the  proposed  test  program  has 
a  purpose  which  constitutes  an 
appropriate  basis  for  an  exemption  in 
accordance  this  section; 

(ii)  That  the  proposed  test  program 
necessitates  the  granting  of  an 
exemption; 

(iii)  That  the  proposed  test  program 
exhibits  reasonableness  in  scope;  and 

(iv)  That  the  proposed  test  program 
exhibits  a  degree  of  oversight  and 
control  consonant  with  the  purpose  of 
the  test  program  and  EPA's  monitoring 
requirements. 

(2)  Paragraphs  (b),  (c).  (d),  and  (e)  of 
this  section  describe  what  constitutes  a 
sufficient  demonstration  for  each  of  the 
four  elements  identified  in  paragraphs 
(a)(l)(i)  through  (iv)  of  this  section. 

(b)  With  respect  to  the  purpose  of  the 
proposed  test  program,  an  appropriate 
purpose  would  be  research, 
investigations,  studies,  demonstrations, 
technology  development,  or  training, 
but  not  national  security.  A  concise 
statement  of  purpose  is  a  required  item 
of  information. 

(c)  With  respect  to  the  necessity  that 
an  exemption  be  granted,  necessity 
arises  from  an  inability  to  achieve  the 
stated  purpose  in  a  practicable  manner 
without  performing  or  causing  to  be 
performed  one  or  more  of  the  prohibited 
acts  under  §  94.1103.  In  appropriate 
circumstances,  time  constraints  may  be 
a  sufficient  basis  for  necessity,  but  the 
cost  of  certification  alone,  in  the 
absence  of  extraordinary  circumstances, 
is  not  a  basis  for  necessity. 

(d)  With  respect  to  reasonableness,  a 
test  program  must  exhibit  a  duration  of 
reasonable  length  and  affect  a 
reasonable  number  of  engines.  In  this 


regard,  required  items  of  information 
include: 

(1)  An  estimate  of  the  program's 
duration;  and 

(2)  The  maximum  number  of  engines 
involved. 

(e)  With  respect  to  control,  the  test 
program  must  incorporate  procedures 
consistent  with  the  purpose  of  the  test 
and  be  capable  of  affording  EPA 
monitoring  capability.  As  a  minimum, 
required  items  of  information  include: 

(1)  The  technical  nature  of  the  testing; 

(2)  The  location(s)  of  the  testing; 

(3)  The  time,  work,  or  mileage 
duration  of  the  testing; 

(4)  The  ownership  arrangement  with 
regard  to  the  engines  involved  in  the 
testing; 

(5)  The  intended  final  disposition  of 
the  engines; 

(6)  The  manner  in  which  the  engine 
identification  numbers  will  be 
identified,  recorded,  and  made 
available;  and  (7)  The  means  or 
procedure  whereby  test  results  will  be 
recorded. 

(f)  A  manufacturer  of  new  engines 
may  request  a  testing  exemption  to 
cover  engines  intended  for  use  in  test 
programs  plarmed  or  anticipated  over 
the  course  of  a  subsequent  two-year 
period.  Unless  otherwise  required  by 
the  Director,  Engine  Programs  and 
Compliance  Division,  a  manufacturer 
requesting  such  an  exemption  need  only 
furnish  the  information  required  by 
paragraphs  (a)(1)  and  (d)(2)  of  this 
section  along  with  a  description  of  the 
recordkeeping  and  control  procedures 
that  will  be  employed  to  assure  that  the 
engines  are  used  for  purposes  consistent 
with  paragraph  (a)  of  this  section. 

(g)  For  engines  being  used  for  the 
purpose  of  developing  a  fundamentally 
now  emission  control  technology  related 
either  to  an  alternative  fuel  or  an 
aftertreatment  device,  the  Administrator 
may  exempt  the  engine  from  some  or  all 
of  the  applicable  standards  of  this  part 
for  the  full  useful  life  of  the  engine, 
subject  to  the  provisions  of  paragraphs 
(a^hrough  (f)  of  this  section. 

§  94.906  Manufacturer-owned  exemption, 
dispiay  exemption,  competition  exemption, 
and  foreign  trade  vessel  exemption. 

(a)  Any  manufacturer-owned-owned 
engine,  as  defined  by  §  94»2,  is  exempt 
from  §  94.1103,  without  appbcation,  if 
the  manufacturer  complies  with  the 
following  terms  and  conditions: 

(1)  The  manufacturer  must  establish, 
maintain,  and  retain  the  following 
adequately  organized  and  indexed 
information  on  each  exempted  engine: 

(i)  Engine  identification  number; 

(ii)  Use  of  the  engine  on  exempt 
status;  and 
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(iii)  Final  disposition  of  any  engine 
removed  from  exempt  status. 

(2)  The  manufacturer  must  provide 
right  of  entry  and  access  to  these  records 
to  EPA  Enforcement  Officers  as  outlined 
in  §94.208. 

(3)  The  manufacturer  must 
permanently  affix  a  label  to  each  engine 
on  exempt  status,  unless  the 
requirement  is  waived  or  an  alternate 
procedure  is  approved  by  the  Director, 
Engine  Programs  and  Compliance 
Division.  This  label  should: 

(i)  Be  affixed  in  a  readily  visible 
portion  of  the  engine; 

(ii)  Be  attached  in  such  a  manner  that 
cannot  be  removed  without  destruction 
or  defacement; 

(iii)  State  in  the  English  language  and 
in  block  letters  and  numerals  of  a  color 
that  contrasts  with  the  background  of 
the  label,  the  following  information: 

(A)  The  label  heading  "Emission 
Control  Information"; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer; 

(C)  Engine  displacement,  engine 
family  identification,  and  model  year  of 
engine;  or  person  of  office  to  be 
contacted  for  further  information  about 
the  engine; 

(D)  The  statement  "This  engine  is 
exempt  from  the  prohibitions  of  40  CFR 
94.1103." 

(4)  No  provision  of  paragraph  (a)(3)  of 
this  section  prevents  a  manufacturer 
from  including  any  other  information  it 
desires  on  the  label. 

(5)  The  engine  is  not  used  in  revenue- 
generating  service,  or  sold. 

(b)  Display  exemption.  An  uncertified 
engine  that  is  to  be  used  solely  for 
display  purposes,  and  that  will  only  be 
operated  incident  and  necessary  to  the 
display  purpose,  and  will  not  be  sold 
unless  an  applicable  certificate  of 
conformity  has  been  obtained  for  the 
engine,  is  exempt  without  request  from 
the  standards  of  this  part. 

(c)  Competition  exemption.  The 
Administrator  may  exempt,  upon 
request,  engines  that  are  used  solely  for 
the  purpose  of  competition. 

(d)  Foreign  trade  exemption.  (1)  The 
Administrator  may  exempt,  upon 
request  of  the  vessel  owner,  auxiliary 
engines  used  on  foreign  trade  vessels. 

(2)  Vessel  owners  requesting  an 
exemption  under  this  paragraph  (d) 
must  demonstrate  to  the  Administrator 
that  the  vessel  will  spend  less  than  25 
percent  of  its  operating  time  within  320 
nautical  kilometers  of  U.S.  territory. 

(  3)  For  the  purpose  of  this  paragraph 
(d),  the  term  "vessel  owner"  includes 
any  entities  that  have  contracted  to 
purchase  a  new  marine  vessel. 


§  94.907    Non-marine-specific  engine 
exemption. 

(a)(1)  For  manufacturers  selling  non- 
marine-specific  engines  to  be  used  as 
propulsion  engines  in  marine  vessels, 
such  engines  are  exempt,  provided: 

(i)  The  engines  are  covered  by  a 
certificate  of  conformity  issued  under  40 
CFR  part  89  or  40  CFR  part  92; 

(ii)  The  certified  emission  levels  (after 
application  of  deterioration  factors)  are 
below  the  numerical  levels  of  the 
otherwise  applicable  standards  of  this 
part  for  all  pollutants; 

(iii)  More  engines  are  reasonably 
projected  to  be  sold  and  used  under  the 
certificate  for  non-marine  use  than  for 
use  in  marine  vessels; 

(iv)  The  engine  is  sold  to  an  engine 
dresser  for  marization  prior  to  being 
placed  in  a  vessel; 

(v)  The  Administrator  has  approved 
the  exemption  as  specified  in  paragraph 
(d)  of  this  section. 

(2)  For  the  purposes  of  this  section 
"covered  by  a  certificate  of  conformity 
issued  under  40  CFR  part  89  or  40  CFR 
part  92"  means  that: 

(i)  The  engine  complies  with  all 
applicable  requirements  of  either  40 
CFR  part  89  or  40  CFR  part  92; 

(ii)  The  fuel  system  of  the  engine  has 
not  been  modified  after  the  original 
manufacture  of  the  engine  is  complete; 

(ill)  The  engine  coofing  system  of  an 
installed  engine  meets  the  original 
manufacturer's  specifications  for 
certified  engines; 

(iv)  No  otner  changes  are  made  to  the 
engine  that  could  reasonably  be 
expected  to  adversely  effect  the 
emissions  performance  of  the  engine; 
and 

(v)  The  original  emissions  label 
remains  clearly  visible  on  the  engine 
after  installation  in  the  vessel. 

(b)  For  manufacturers  selling  non- 
marine-specific  engines  to  be  used  as 
auxiliary  engines  in  marine  vessels, 
such  engines  are  exempt  from  the 
certification  requirements  of  subpart  C 
of  this  part  and  the  production  line 
testing  requirements  of  subpart  F  of  this 
part,  provided  that  they  comply  with  all 
of  the  requirements  of  paragraph  (a)  of 
this  section  other  than  the  requirement 
of  paragraph  (a)(l)(iv)  of  this  section. 
These  engines  are  not  exempt  from  the 
standards  of  subpart  A  of  this  part. 

(c)  Manufacturers  of  engines 
exempted  under  this  section  shall: 

(1)  Report  annually  to  EPA  the 
number  of  engines  exempted  under 
paragraph  (a)  of  this  section; 

(2)  Upon  the  Administrator's  request, 
provide  test  data  showing  the  emissions 
of  the  engine  when  it  is  operated  over 

a  typical  marine  engine  cycle;  and 

(3)  Notify  purchasers  that  the  engine 
a  dressed  non-marine  specific  engine 


(e.g.,  is  a  dressed  locomotive  engine) 
that  is  exempt  from  the  requirements  of 
this  part  94. 

(d)(1)  Manufacturers  seeking  an 
exemption  under  this  section  shall 
notify  the  Administrator  of  such  intent 
in  their  applications  for  certification 
under  40  CFR  part  89  or  40  CFR  part  92. 

(2)  The  Administrator  shall  deny  a 
non-marine-specific  exemption  in  any 
case  where  he/she  has  evidence  that 
approving  such  an  exemption  would  be 
inappropriate  because  of  adverse 
environmental  or  economic  impacts. 

§  94.908    National  security  exemption. 

(a)(1)  Any  marine  engine,  otherwise 
subject  to  this  part,  which  is  used  in  a 
vessel  that  exhibits  substantial  features 
ordinarily  associated  with  military 
combat  such  as  armor  and/or 
permanently  affixed  weaponry  and 
which  will  be  owned  and/or  used  by  an 
agency  of  the  federal  government  with 
responsibility  for  national  defense,  will 
be  exempt  from  the  regulations  in  this 
subpart  for  purposes  of  national 
security.  Nc  request  for  exemption  is 
necessary. 

(2)  Manufacturers  may  request  a 
national  security  exemption  for  any 
marine  engine,  otherwise  subject  to  this 
part,  which  does  not  meet  the 
conditions  described  in  paragraph  (a)(1) 
of  this  section.  A  manufacturer 
requesting  a  national  security 
exemption  must  state  the  purpose  for 
which  the  exemption  is  required  and 
the  request  must  be  endorsed  by  an 
agency  of  the  federal  government 
charged  with  responsibility  for  national 
defense. 

(b)  EPA  will  maintain  a  list  of  models 
of  marine  engines  (and  the  vessels 
which  use  them)  that  have  been  granted 
a  national  security  exemption  under 
paragraph  (a)(2)  of  this  section.  This  list 
will  be  available  to  the  public  and  may 
be  obtained  by  writing  to  the  following 
address:  Group  Manager,  Engine 
Compliance  Programs  Group,  Engine 
Programs  and  Compliance  Division, 
(6403-J)  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460. 

§  94.909    Export  exemptions. 

(a)  A  new  engine  intended  solely  for 
export,  and  so  labeled  or  tagged  on  the 
outside  of  any  container  and  on  the 
engine,  is  subject  to  the  provisions  of 
§94.1103,  unless  the  importing  country 
has  new  marine  engine  emission 
standards  which  differ  from  EPA 
standards. 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section,  a  country  having  no 
standards  whatsoever  is  deemed  to  be  a 
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country  having  emission  standards 
which  differ  from  EPA  standards. 

(c)  It  is  a  condition  of  any  exemption 
for  the  purpose  of  export  under 
paragraph  (a)  of  this  section,  that  such 
exemption  is  void  ab  initio  with  respect 
to  a  new  engine  intended  solely  for 
export,  where  such  engine  is  sold,  or 
offered  for  sale,  to  an  ultimate  purchaser 
or  otherwise  distributed  or  introduced 
into  commerce  in  the  United  States  for 
purposes  other  than  export. 

§  94.91 0    Granting  of  exemptions. 

(a)  If  upon  completion  of  the  review 
of  an  exemption  request  made  pursuant 
to  §  94.905  or  §  94.908,  EPA  determines 
it  is  appropriate  to  grant  such  an 
exemption,  a  memorandum  of 
exemption  is  to  be  prepared  and 
submitted  to  the  person  requesting  the 
exemption.  The  memorandum  is  to  set 
forth  the  basis  for  the  exemption,  its 
scope,  and  such  terms  and  conditions  as 
are  deemed  necessary.  Such  terms  and 
conditions  generally  include,  but  are  not 
limited  to,  agreements  by  the  applicant 
to  conduct  the  exempt  activity  in  the 
manner  described  to  EPA,  create  and 
maintain  adequate  records  accessible  to 
EPA  at  reasonable  times,  employ  labels 
for  the  exempt  engines  setting  forth  the 
nature  of  the  exemption,  take 
appropriate  measures  to  assure  that  the 
terms  of  the  exemption  are  met,  and 
advise  EPA  of  the  termination  of  the 
activity  and  the  ultimate  disposition  of 
the  engines. 

(b)  Any  exemption  granted  pursuant 
to  paragraph  (a)  of  this  section  is 
deemed  to  cover  any  subject  engine  only 
to  the  extent  that  the  specified  terms 
and  conditions  are  complied  with.  A 
breach  of  any  term  or  condition  causes 
the  exemption  to  be  void  ab  initio  with 
respect  to  any  engine.  Consequently,  the 
causing  or  the  performing  of  an  act 
prohibited  under  §  94.1103(a)(1)  or 
(a)(3),  other  than  in  strict  conformity 
with  all  terms  and  conditions  of  this 
exemption,  renders  the  person  to  whom 
the  exemption  is  granted,  and  any  other 
person  to  whom  the  provisions  of 

§  94.1103(a)  are  applicable,  liable  to  suit 
under  sections  204  and  205  of  the  Act. 

§  94.91 1    Submission  of  exemption 
requests. 

Requests  for  exemption  or  further 
information  concerning  exemptions 
and/or  the  exemption  request  review 
procedure  should  be  addressed  to: 
Group  Manager,  Engine  Compliance 
Programs  Group,  Engine  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency, 
6403-J,  401  M  St.,  S.W.,  Washington, 
D.C.  20460. 


Subpart  L — General  Enforcement 
Provisions  and  Prohibited  Acts 

§94.1101    Applicabiiny. 

The  requirements  of  this  subpart  are 
applicable  to  all  persons  with  respect  to 
engines  subject  to  the  provisions  of 
subpart  A  of  this  part. 

§94.1102    Definitions. 

The  definitions  of  subpart  A  of  this 
part  apply  to  this  subpart. 

§  94. 1 1 03    Prohibited  acts. 

(a)  The  following  acts  and  the  causing 
thereof  are  prohibited: 

(l)(i)(A)  In  the  case  of  a  manufacturer 
of  new  engines,  the  sale,  the  offering  for 
sale,  the  introduction  into  commerce, 
the  delivery  for  introduction  into 
commerce,  or  the  distribution  in 
commerce  of  any  new  engine 
manufactured  after  December  31,  2003 
(the  effective  date  of  applicable 
emission  standards  under  this  part), 
unless  such  engine  is  covered  by  a 
certificate  of  conformity  issued  (and  in 
effect)  under  regulations  found  in  this 
part. 

(B)  The  manufacture  of  an  engine  for 
the  purpose  of  an  act  listed  in  paragraph 
(a)(l)(i)(A)  of  this  section  unless  such 
engine  is  covered  by  a  certificate  of 
conformity  issued  (and  in  effect)  under 
regulations  found  in  this  part  prior  to  its 
introduction  into  commerce. 

(ii)  In  the  case  of  any  person,  except 
as  provided  in  Subpart  I  of  this  part,  the 
importation  into  the  United  States  of 
any  engine  manufactured  on  or  after  the 
implementation  date  of  the  applicable 
emission  limits  for  the  relevant  engine, 
unless  such  engine  is  covered  by  a 
certificate  of  conformity  issued  (and  in 
effect)  under  regulations  found  in  this 
part.  (2)(i)  For  a  person  to  fail  or  refuse 
to  permit  access  to  or  copying  of  records 
or  to  fail  to  make  reports  or  provide 
information  required  under  this  part. 

(ii)  For  a  person  to  fail  or  refuse  to 
permit  entry,  testing,  or  inspection 
authorized  under  this  part. 

(iii)  For  a  person  to  fail  or  refuse  to 
perform  tests,  or  to  have  tests  performed 
as  required  by  this  part. 

(iv)  For  a  person  to  fail  to  establish  or 
maintain  records  as  required  under  this 
part.  (3)(i)  For  a  person  to  remove  or 
render  inoperative  a  device  or  element 
of  design  installed  on  or  in  a  engine  in 
compliance  with  regulations  under  this 
part,  or  to  set  any  adjustable  parameter 
to  a  setting  outside  of  the  range 
specified  by  the  manufacturer,  as 
approved  in  the  application  for 
certification  by  the  Administrator. 

(ii)  For  a  person  to  manufacture,  sell 
or  offer  to  sell,  or  install,  a  part  or 
component  intended  for  use  with,  or  as 


part  of.  a  engine,  where  a  principal 
effect  of  the  part  or  component  is  to 
byjiass,  defeat,  or  render  inoperative  a 
device  or  element  of  design  installed  on 
or  in  a  engine  in  compliance  with 
regulations  issued  under  this  part,  and 
where  the  person  knows  or  should 
know  that  the  part  or  component  is 
being  offered  for  sale  or  installed  for  this 
use  or  put  to  such  use. 

(iii)  For  a  person  to  deviate  from  the 
pr&visions  of  §  94.11  when  rebuilding 
an  engine  (or  rebuilding  a  portion  of  an 
engine  or  engine  system). 

(4)  For  a  manufacturer  of  a  new 
engine  subject  to  standards  prescribed 
under  this  part: 

(i)  To  sell,  offer  for  sale,  or  introduce 
or  deliver  for  introduction  into 
commerce,  a  new  engine  unless  the 
manufacturer  has  complied  with  the 
requirements  of  §  94.1107. 

(ii)  To  sell,  offer  for  sale,  or  introduce 
or  deliver  for  introduction  into 
commerce,  a  new  engine  unless  all 
required  labels  and  tags  are  affixed  to 
the  engine  in  accordance  with  §  94.212. 

(iii)  To  fail  or  refuse  to  comply  with 
the  requirements  of  §  94.1108. 

(iv)  Except  as  provided  in  §  94.211,  to 
provide  directly  or  indirectly  in  any 
communication  to  the  ultimate 
purchaser  or  a  subsequent  purchaser 
that  the  coverage  of  a  warranty  under 
the.Act  is  conditioned  upon  use  of  a 
part,  component,  or  system 
manufactured  by  the  manufacturer  or  a 
person  acting  for  the  manufacturer  or 
under  its  control,  or  conditioned  upon 
service  performed  by  such  persons. 

(v)  To  fail  or  refuse  to  comply  with 
the  terms  and  conditions  of  the 
warranty  under  §94.1107. 

(5)  For  a  manufacturer  of  marine 
vessels  to  distribute  in  commerce,  sell, 
offer  for  sale,  or  deliver  for  introduction 
into  commerce  a  new  vessel  containing 
an  engine  not  covered  by  a  certificate  of 
conformity. 

(6)  For  any  person  to  install  a 
recreational  marine  engine  in  a  vessel 
that  is  manufactured  on  or  after  the 
implementation  date  of  the  applicable 
standards  and  that  is  not  a  recreational 
vessel. 

(b)  For  the  purposes  of  enforcement  of 
this  part,  the  following  apply: 

(1)  Nothing  in  paragraph  (a)(3)  of  this 
section  is  to  be  construed  to  require  the 
use  of  any  manufactiu-er's  parts  in 
maintaining  or  repairing  a  engine. 

(2)  Actions  for  the  purpose  of  repair 
or  replacement  of  a  device  or  element  of 
design  or  any  other  item  are  not 
considered  prohibited  acts  under 
paragraph  (a)(3)(i)  of  this  section  if  the 
action  is  a  necessary  and  temporary 
procedure,  the  device  or  element  is 
replaced  upon  completion  of  the 
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procedure,  and  the  action  results  in  the 
proper  hinctioning  of  the  device  or 
element  of  design. 

(3)  Where  the  Administrator 
determines  that  no  engine  produced  by 
cmy  manufacturer  and  is  certified  to  the 
requirements  of  this  part  is  available 
with  the  appropriate  physical  or 
performance  characteristics  to  repower  a 
vessel,  the  Administrator  may  allow  a 
replacement  engine  to  be  produced 
without  complying  with  all  of  the 
otherwise  applicable  requirements  of 
this  part.  Such  engine  shall  not  be 
subject  to  the  prohibitions  of  paragraph 
(a)(1)  of  this  section,  provided  that; 

(i)  The  engine  requiring  replacement 
is  not  certified  or  is  certified  to  emission 
standards  that  are  less  stringent  than 
those  in  effect  when  the  replacement 
engine  is  built;  and 

(ii)  The  engine  manufacturer  or  its 
agent  takes  owmership  and  possession  of 
the  engine  being  replaced  in  partial 
exchange  for  the  replacement  engine; 
and 

(iii)  The  replacement  engine  is  clearly 
labeled  with  the  following  language,  or 
similar  alternate  language  approved  by 
the  Administrator: 

THIS  ENGINE  DOES  NOT  COMPLY  WITH 
FEDERAL  MARINE  ENGINE  EMISSION 
REQUIREMENTS.  SALE  OR  INSTALLATION 
OF  THIS  ENGINE  FOR  ANY  PURPOSE 
OTHER  THAN  AS  A  REPLACEMENT 
ENGINE  FOR  AN  ENGINE 
MANUFACTURED  PRIOR  TO  JANUARY  1 
[INSERT  APPROPRLMT:  YEAR!  IS  A 
VIOLATION  OF  FEDERAL  LAW  SUBJECT 
TO  CIVIL  PENALTY;  and 

(iv)  In  cases  where  an  engine  is  to  be 
imported  for  replacement  purposes 
under  the  provisions  of  this  paragraph 
(b)(3),  the  term  "engine  manufacturer" 
shall  not  apply  to  an  individual  or  other 
entity  that  does  not  possess  a  current 
Certificate  of  Conformity  issued  by  EPA 
under  this  part;  and 

(v)  Where  the  replacement  engine  is 
intended  to  replace  an  engine  that  is 
certified  to  emission  standards  that  are 
less  stringent  than  those  in  effect  when 
the  replacement  engine  is  built,  the 
replacement  engine  shall  be  identical  in 
all  material  respects  to  a  certified 
configuration  of  the  same  or  later  model 
year  as  the  engine  being  replaced;  and 

(vi)  Engines  sold  pursuant  to  the 
provisions  of  this  paragraph  will  neither 
generate  nor  use  emission  credits  and 
will  not  be  part  of  any  accounting  under 
the  averaging,  banking  and  trading 
program. 

§  94.1104    General  enforcement  provisions. 

(a)  Information  collection  provisions. 
(l)(i)  Every  manufacturer  of  new 
engines  and  other  persons  subject  to  the 
requirements  of  this  part  must  establish 


and  maintain  records,  perform  tests, 
make  reports  and  provide  information 
the  Administrator  may  reasonably 
require  to  determine  whether  the 
manufacturer  or  other  person  has  acted 
or  is  acting  in  compliance  with  this  part 
or  to  otherwise  carry  out  the  provisions 
of  this  part,  and  must,  upon  request  of 
an  officer  or  employee  duly  designated 
by  the  Administrator,  permit  the  officer 
or  employee  at  reasonable  times  to  have 
access  to  and  copy  such  records.  The 
manufacturer  shall  comply  in  all 
respects  with  the  requirements  of 
subpart  E  of  this  part. 

(ii)  Every  manufacturer  or  owner  of 
engines  exempted  from  the  standards  or 
requirements  of  this  part  must  establish 
and  maintain  records,  perform  tests, 
make  reports  and  provide  information 
the  Administrator  may  reasonably 
require  regarding  the  emissions  of  such 
engines. 

12)  For  purposes  of  enforcement  of 
this  part,  an  officer  or  employee  duly 
designated  by  the  Administrator,  upon 
presenting  appropriate  credentials,  is 
authorized: 

(i)  To  enter,  at  reasonable  times,  any 
establishment  of  the  manufacturer,  or  of 
any  person  whom  the  manufacturer 
engaged  to  perform  any  activity  required 
under  paragraph  (a)(1)  of  this  section, 
for  the  purposes  of  inspecting  or 
observing  any  activity  conducted 
pursuant  to  paragraph  (a)(1)  of  this 
section,  and 

(ii)  To  inspect  records,  files,  papers, 
processes,  controls,  and  facilities  used 
in  performing  an  activity  required  by 
paragraph  (a)(1)  of  this  section,  by  the 
manufacturer  or  by  a  person  whom  the 
manufacturer  engaged  to  perform  the 
activity. 

(b)  Exemption  provision.  The 
Administrator  may  exempt  a  new 
engine  from  §  94.1103  upon  such  terms 
and  conditions  as  the  Administrator 
may  find  necessary  for  the  purpose  of 
export,  research,  investigations,  studies, 
demonstrations,  or  training,  or  for 
reasons  of  national  security,  or  for  other 
purposes  allowed  by  subpart  J  of  this 
part. 

(c)  Importation  provision.  (1)  A  new 
engine,  offered  for  importation  or 
imported  by  a  person  in  violation  of 

§  94.1103  is  to  be  refused  admission  into 
the  United  States,  but  the  Secretary  of 
the  Treasury  and  the  Administrator 
may,  by  joint  regulation,  provide  for 
deferring  a  final  determination  as  to 
admission  and  authorizing  the  delivery 
of  such  a  engine  offered  for  import  to 
the  owner  or  consignee  thereof  upon 
such  terms  and  conditions  (including 
the  furnishing  of  a  bond)  as  may  appear 
to  them  appropriate  to  insure  that  the 
engine  will  be  brought  into  conformity 


with  the  standards,  requirements,  and 
limitations  apphcable  to  it  imder  this 
part. 

(2)  If  a  engine  is  finally  refused 
admission  under  this  paragraph  (c),  the 
Secretary  of  the  Treasury  shall  cause 
disposition  thereof  in  accordance  with 
the  customs  laws  unless  it  is  exported, 
under  regulations  prescribed  by  the 
Secretary,  within  90  days  of  the  date  of 
notice  of  the  refusal  or  additional  time 
as  may  be  permitted  pursuant  to  the 
regulations. 

(3)  Disposition  in  accordance  with  the 
customs  laws  may  not  be  made  in  such 
manner  as  may  result,  directly  or 
indirectly,  in  the  sale,  to  the  ultimate 
consumer,  of  a  new  engine  that  fails  to 
comply  with  applicable  standards  of  the 
Administrator  under  this  part. 

(d)  Export  provision.  A  new  engine 
intended  solely  for  export,  and  so 
labeled  or  tagged  on  the  outside  of  the 
container  if  used  and  on  the  engine, 
shall  be  subject  to  the  provisions  of 
§94.1103,  except  that  if  the  country  that 
is  to  receive  the  engine  has  emission 
standards  that  differ  fi-om  the  standards 
prescribed  under  subpart  A  of  this  part, 
then  the  engine  must  comply  with  the 
standards  of  the  country  that  is  to 
receive  the  engine. 

(e)  Recordkeeping.  Except  where 
specified  otherwise,  records  required  by 
this  part  must  be  kept  for  eight  (8)  years. 

§  94.1 105    Injunction  proceedings  for 
protiiblted  acts. 

(a)  The  district  courts  of  the  United 
States  have  jurisdiction  to  restrain 
violations  of  §94.1 103(a). 

(b)  Actions  to  restrain  violations  of 

§  94.1103(a)  must  be  brought  by  and  in 
the  name  of  the  United  States.  In  an 
action,  subpoenas  for  witnesses  who  are 
required  to  attend  a  district  court  in  any 
district  may  run  into  any  other  district. 

§94.1106    Penalties. 

(a)  Violations.  A  violation  of  the 
requirements  of  this  subpart  is  a 
violation  of  the  applicable  provisions  of 
the  Act,  including  sections  213(d)  and 
203,  and  is  subject  to  the  penalty 
provisions  thereunder. 

(1)  A  person  who  violates 

§  94.1103(a)(1),  (a)(4).  (a)(5),  or  (a)(6).  or 
a  memufacturer  or  dealer  who  violates 
§  94.1103(a)(3)  (i)  or  (iii)  is  subject  to  a 
civil  penalty  of  not  more  than  $25,000 
for  each  violation  unless  modified  by 
the  Debt  Collection  Improvement  Act 
and/or  regulations  issued  there  under. 

(2)  A  person  other  than  a 
manufacturer  or  dealer  who  violates 

§  94.1103(a)(3)  (i)  or  (iii)  or  any  person 
who  violates  §94.1103(a)(3)(ii)  is 
subject  to  a  civil  penalty  of  not  more 
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than  $2,500  for  each  violation  unless 
modified  by  the  Debt  Collection 
Improvement  Act  and/or  regulations 
issued  thereunder. 

(3)  A  violation  with  respect  to 
§94.1103(a)(l),  (a)(3)(i),  (a)(4),  or  (a)(5) 
constitutes  a  separate  offense  with 
respect  to  each  engine. 

(4)  A  violation  with  respect  to 
§94.1103(a)(3)(ii)  constitutes  a  separate 
offense  with  respect  to  each  part  or 
component.  Each  day  of  a  violation  with 
respect  to  §  94.1103(a)(5)  constitutes  a 
separate  offense. 

(5)  A  person  who  violates 

§  94.1103(a)(2)  or  (a)(5)  is  subject  to  a 
civil  penalty  of  not  more  than  $25,000 
per  day  of  violation  unless  modified  by 
the  Debt  Collection  Improvement  Act 
and/or  regulations  issued  there  under. 

(b)  Civu  actions.  The  Administrator 
may  commence  a  civil  action  to  assess 
and  recover  any  civil  penalty  under 
paragraph  (a)  of  this  section. 

(1)  An  action  imder  this  paragraph  (b) 
may  be  brought  in  the  district  court  of 
the  United  States  for  the  district  in 
which  the  defendant  resides  or  has  the 
Administrator's  principal  place  of 
business,  and  the  court  has  jurisdiction 
to  assess  a  civil  penalty. 

(2)  In  determining  the  amount  of  a 
dvil  penalty  to  be  assessed  under  this 
paragraph  (b),  the  court  is  to  take  into 
account  the  gravity  of  the  violation,  the 
economic  benefit  or  savings  (if  any) 
resulting  from  the  violation,  the  size  of 
the  violator's  business,  the  violator's 
history  of  compliance  with  Title  II  of  the 
Act,  action  taken  to  remedy  the 
violation,  the  effect  of  the  penalty  on  the 
violator's  ability  to  continue  in 
business,  and  such  other  matters  as 
justice  may  require. 

(3)  In  any  such  action,  subpoenas  for 
witnesses  who  are  required  to  attend  a 
district  court  in  any  district  may  rim 
into  any  other  district. 

(c)  Administrative  assessment  of 
certain  penalties.  (1)  Administrative 
penalty  authority.  In  lieu  of 
commencing  a  civil  action  under 
paragraph  (b)  of  this  section,  the 
Administrator  may  assess  any  civil 
penalty  prescribed  in  paragraph  (a)  of 
this  section,  except  that  the  maximum 
amount  of  penalty  sought  against  each 
violator  in  a  penalty  assessment 
proceeding  shall  not  exceed  $200,000, 
unless  the  Administrator  and  the 
Attorney  General  jointly  determine  that 
a  matter  involving  a  larger  penalty 
amount  is  appropriate  for  administrative 
penalty  assessment.  Any  such 
determination  by  the  Administrator  and 
the  Attorney  General  is  not  subject  to 
judicial  review.  Assessment  of  a  civil 
penalty  shall  be  by  an  order  made  on 
the  record  after  opportunity  for  a 


hearing  held  in  accordance  with  the 
procedures  found  at  part  22  of  this 
chapter.  The  Administrator  may 
compromise,  or  remit,  with  or  without 
conditions,  any  administrative  penalty 
which  may  be  imposed  under  this 
section. 

(2)  Determining  amount.  In 
determining  the  amoimt  of  any  civil 
penalty  assessed  under  this  paragraph 
(c),  the  Administrator  shall  take  into 
account  the  gravity  of  the  violation,  the 
economic  benefit  or  savings  (if  any) 
resulting  from  the  violation,  the  size  of 
the  violator's  business,  the  violator's 
history  of  compliance  with  Title  II  of  the 
Act,  action  taken  to  remedy  the 
violation,  the  effect  of  the  penalty  on  the 
violator's  ability  to  continue  in 
business,  and  such  other  matters  as 
justice  may  require. 

(3)  Effect  of  administrator's  action,  (i) 
Action  by  the  Administrator  imder  this 
paragraph  (c)  does  not  affect  or  limit  the 
Administrator's  authority  to  enforce  any 
provisions  of  the  Act;  except  that  any 
violation  with  respect  to  which  the 
Administrator  has  commenced  and  is 
diligently  prosecuting  an  action  under 
this  paragraph  (c),  or  for  which  the 
Administrator  has  issued  a  final  order 
not  subject  to  further  judicial  review 
and  for  which  the  violator  has  paid  a 
penalty  assessment  under  this 
paragraph  shall  not  be  the  subject  of  a 
civil  penalty  action  under  paragraph  (b) 
of  this  section. 

(ii)  No  action  by  the  Administrator 
under  this  paragraph  (c)  shall  affect  a 
person's  obligation  to  comply  with  a 
section  of  this  part. 

(4)  Finality  of  order.  An  order  issued 
under  this  paragraph  (c)  is  to  become 
final  30  days  after  its  issuance  unless  a 
petition  for  judicial  review  is  filed 
under  paragraph  (c)(5)  of  this  section. 

(5)  Judicial  review.  A  person  against 
whom  a  civil  penalty  is  assessed  in 
accordance  with  this  paragraph  (c)  may 
seek  review  of  the  assessment  in  the 
United  States  District  Court  for  the 
District  of  Columbia  or  for  the  district  in 
which  the  violation  is  alleged  to  have 
occurred,  in  which  such  person  resides, 
or  where  the  person's  principal  place  of 
business  is  located,  within  the  30-day 
period  beginning  on  the  date  a  civil 
penalty  order  is  issued.  The  person  shall 
simultaneously  send  a  copy  of  the  filing 
by  certified  mail  to  the  Administrator 
and  the  Attorney  General.  The 
Administrator  shall  file  in  the  court 
within  30  days  a  certified  copy,  or 
certified  index,  as  appropriate,  of  the 
record  on  which  the  order  was  issued. 
The  court  is  not  to  set  aside  or  remand 
any  order  issued  in  accordance  with  the 
requirements  of  this  paragraph  (c) 
unless  substantial  evidence  does  not 


exist  in  the  record,  taken  as  a  whole,  to 
support  the  finding  of  a  violation  or 
unless  the  Administrator's  assessment 
of  the  penalty  constitutes  an  abuse  of 
discretion,  and  the  court  is  not  to 
impose  additional  civil  penalties  unless 
tha  Administrator's  assessment  of  the 
penalty  constitutes  an  abuse  of 
discretion.  In  any  proceedings,  the 
United  States  may  seek  to  recover  civil 
penalties  assessed  under  this  section. 

(6)  Collection,  (i)  If  any  person  fails  to 
pay  an  assessment  of  a  civil  penalty 
imposed  by  the  Administrator  as 
provided  in  this  part  after  the  order 
making  the  assessment  has  become  final 
or  after  a  court  in  an  action  brought 
under  paragraph  (c)(5)  of  this  section 
haS  entered  a  final  judgment  in  favor  of 
the  Administrator,  the  Administrator 
shall  request  that  the  Attorney  General 
bring  a  civil  action  in  an  appropriate 
district  court  to  recover  the  amount 
assessed  (plus  interest  at  rates 
established  pursuant  to  section 
6621(a)(2)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  6621(a)(2))  from  the 
date  of  the  final  order  or  the  date  of  final 
judgment,  as  the  case  may  be).  In  such 
an  action,  the  validity,  amount,  and 
appropriateness  of  the  j>enalty  is  not 
subject  to  review. 

fii)  A  person  who  fails  to  pay  on  a 
timely  basis  the  amount  of  an 
as^ssment  of  a  civil  penalty  as 
described  in  paragraph  (c)(6)(i)  of  this 
section  shall  be  required  to  pay,  in 
addition  to  that  amount  and  interest,  the 
United  States'  enforcement  expenses, 
including  attorney's  fees  and  costs  for 
collection  proceedings,  and  a  quarterly 
nonpayment  penalty  for  each  quarter 
during  which  the  failure  to  pay  persists. 
The  nonpayment  penalty  is  an  amount 
equal  to  ten  percent  of  the  aggregate 
amoimt  of  that  person's  penalties  and 
nonpayment  penalties  which  are  unpaid 
as  of  the  beginning  of  such  quarter. 

§94.1107    Warranty  provisions. 

(a)  The  manufacturer  of  each  engine 
must  warrant  to  the  ultimate  purchaser 
and  each  subsequent  purchaser  or 
owner  that  the  engine  is  designed,  built, 
and  equipped  so  as  to  conform  at  the 
time  of  sale  vnXh  apphcable  regulations 
under  section  213  of  the  Act,  and  is  free 
from  defects  in  materials  and 
workmanship  which  cause  such  engine 
to  fail  to  conform  with  applicable 
regulations  for  its  warranty  period  (as 
determined  under  §94.10). 

(b)  For  the  purposes  of  this  section, 
the  owner  of  any  engine  warranted 
under  this  part  is  responsible  for  the 
proper  maintenance  of  the  engine. 
Proper  maintenance  includes 
replacement  and/or  service,  as  needed, 
at  the  owner's  expense  at  a  service 
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establishment  or  facility  of  the  owner's 
choosing,  of  all  parts,  items,  or  devices 
which  were  in  general  use  with  engines 
prior  to  1999.  For  diesel  engines,  this 
would  generally  include  replacement  or 
cleaning  of  the  fuel  delivery  and 
injection  system. 

§  94.1 108    In-use  compliance  provisions. 

(a)  Effective  with  respect  to  engines 
subject  to  the  requirements  of  this  part: 

(1)  If  the  Administrator  determines 
that  a  substantial  number  of  any  class  or 
category  of  engines,  although  properly 
maintained  and  used,  do  not  conform  to 
the  regulations  prescribed  under  section 
213  of  the  Act  when  in  actual  use 
throughout  their  useful  life  period  (as 
defined  under  §  94.2),  the  Administrator 
shall  immediately  notify  the 
manufacturer  of  such  nonconformity 
and  require  the  manufacturer  to  submit 
a  plan  for  remedying  the  nonconformity 
of  the  engines  with  respect  to  which 
such  notification  is  given. 

(i)  The  manufacturer's  plan  shall 
provide  that  the  nonconformity  of  any 
such  engines  which  are  properly  used 
and  maintained  will  be  remedied  at  the 
expense  of  the  manufacturer. 

(ii)  If  the  manufacturer  disagrees  with 
such  determination  of  nonconformity 
and  so  advises  the  Administrator,  the 
Administrator  shall  afford  the 
manufacturer  and  other  interested 
persons  an  opportunity  to  present  their 
views  and  evidence  in  support  thereof 
at  a  public  hearing.  Unless,  as  a  result 
of  such  hearing,  the  Administrator 
withdraws  such  determination  of 
nonconformity,  the  Administrator  shall, 
within  60  days  after  the  completion  of 
such  hearing,  order  the  manufacturer  to 
provide  prompt  notification  of  such 
nonconformity  in  accordemce  with 
paragraph  (a)(2)  of  this  section. 

(2)  Any  notification  required  to  be 
given  by  the  manufacturer  under 
paragraph  (a)(1)  of  this  section  with 
respect  to  any  class  or  category  of 
engines  shall  be  given  to  uhimate 
purchasers,  subsequent  purchasers  (if 
known),  and  dealers  (as  applicable)  in 
such  manner  and  containing  such 
information  as  required  in  subparts  E 
and  H  of  this  part. 

(3)(i)  The  certifying  manufacturer 
shall  furnish  with  each  new  engine 
written  instructions  for  the  proper 
maintenance  and  use  of  the  engine  by 
the  ultimate  purchaser  as  required 
under  §94.211. 

(ii)  The  instruction  under  paragraph 
(a)(3)(i)  of  this  section  must  not  include 
any  condition  on  the  ultimate 
purchaser's  using,  in  connection  with 
such  engine,  any  component  or  service 


(other  than  a  component  or  service 
provided  without  charge  under  the 
terms  of  the  purchase  agreement)  which 
is  identified  by  brand,  trade,  or 
corporate  name.  Such  instructions  also 
must  not  directly  or  indirectly 
distinguish  between  service  performed 
by  the  franchised  dealers  of  such 
manufacturer,  or  any  other  service 
establishments  with  which  such 
manufacturer  has  a  commercial 
relationship,  and  service  performed  by 
independent  engine  repair  facilities 
with  which  such  manufacturer  has  no 
commercial  relationship. 

(iii)  The  prohibition  of  paragraph 
(a)(3)(ii)  of  this  section  may  be  waived 
by  the  Administrator  if: 

(A)  The  manufacturer  satisfies  the 
Administrator  that  the  engine  will 
function  properly  only  if  the  component 
or  service  so  identified  is  used  in 
connection  with  such  engine;  and 

(B)  The  Administrator  finds  that  such 
a  waiver  is  in  the  public  interest. 

(iv)  In  addition,  the  manufacturer 
shall  indicate  by  means  of  a  label  or  tag 
permanently  affixed  to  the  engine  that 
the  engine  is  covered  by  a  certificate  of 
conformity  issued  for  the  purpose  of 
assuring  achievement  of  emission 
standards  prescribed  under  section  213 
of  the  Act.  This  label  or  tag  shall  also 
contain  information  relating  to  control 
of  emissions  as  prescribed  under 
§94.212. 

(b)  The  manufacturer  bears  all  cost 
obligation  any  dealer  incurs  as  a  result 
of  a  requirement  imposed  by  paragraph 
(a)  of  this  section.  The  transfer  of  any 
such  cost  obligation  fi-om  a 
manufacturer  to  a  dealer  through 
franchise  or  other  agreement  is 
prohibited. 

(c)  If  a  manufacturer  includes  in  an 
advertisement  a  statement  respecting 
the  cost  or  value  of  emission  control 
devices  or  systems,  the  manufacturer 
shall  set  forth  in  the  statement  the  cost 
or  value  attributed  to  these  devices  or 
systems  by  the  Secretary  of  Labor 
(through  the  Bureau  of  Labor  Statistics). 
The  Secretary  of  Labor,  and  his  or  her 
representatives,  has  the  same  access  for 
this  purpose  to  the  books,  documents, 
papers,  and  records  of  a  manufacturer  as 
the  Comptroller  General  has  to  those  of 
a  recipient  of  assistance  for  purposes  of 
section  311  of  the  Act. 

Appendix  I  to  Part  94 — Emission  Related 
Engine  Parameters  and  Specifications 

I.  Basic  Engine  Parameters — Reciprocating 
Engines. 

1.  Compression  ratio. 

2.  Type  of  air  aspiration  (natural,  Roots 
blown,  supercharged,  turbocharged). 


3.  Valves  (intake  and  exhaust). 

a.  Head  diameter  dimension. 

b.  Valve  lifter  or  actuator  tyjje  and  valve 
lash  dimension. 

4.  Camshaft  timing. 

a.  Valve  opening — intake  exhaust  (degrees 
from  TDC  or  BDC). 

b.  Valve  closing — intake  exhaust  (degrees 
from  TDC  or  BDC). 

c.  Valve  overlap  (degrees). 

5.  Ports — two  stroke  engines  (intake  and/or 
exhaust). 

a.  Flow  area. 

b.  Opening  timing  (degrees  from  TDC  or 
BDC). 

c.  Closing  timing  (degrees  from  TDC  or 
BDC). 

II.  Intake  Air  System. 

1.  Roots  blower/supercharger/ turbocharger 
calibration. 

2.  Charge  air  cooling. 

a.  Type  (air-to-air;  air-to-liquid). 

b.  Type  of  liquid  cooling  (engine  coolant, 
dedicated  cooling  system). 

c.  Performance  (charge  air  delivery 
temperature  (°F)  at  rated  power  and  one 
other  power  level  under  ambient 
conditions  of  80°F  and  110°F,  and  3 
minutes  and  15  minutes  after  selecting 
rated  power,  and  3  minutes  and  5 
minutes  after  selecting  other  power 
level). 

3.  Temperature  control  system  calibration. 

4.  Maximum  allowable  inlet  air  restriction. 

III.  Fuel  System. 

1.  General. 

a.  Engine  idle  speed. 

2.  Fuel  injections-compression  ignition 
engines. 

a.  Control  parameters  and  calibrations. 

b.  Transient  enrichment  system  calibration. 

c.  Air-fuel  flow  calibration. 

d.  Altitude  compensation  system 
calibration. 

e.  Operating  pressure(s). 

f.  Injector  timing  calibration. 

IV.  Engine  Cooling  System. 
1.  Thermostat  calibration. 

V.  Exhaust  System. 

1.  Maximum  allowable  back  pressure. 

VI.  Exhaust  Emission  Control  System. 

1.  Air  injection  system. 

a.  Control  parameters  and  calibrations. 

b.  Pump  flow  rate. 

2.  EGR  system. 

a.  Control  parameters  and  calibrations. 

b.  EGR  valve  flow  calibration. 

3.  Catalytic  converter  system. 

a.  Active  surface  area. 

b.  Volume  of  catalyst. 

c.  Conversion  efficiency. 

4.  Backpressure. 

VII.  Crankcase  Emission  Control  System. 

1.  Control  parameters  and  calibrations. 

2.  Valve  calibrations. 

VIII.  Auxiliary  Emission  Control  Devices 
(AECD). 

1.  Control  parameters  and  calibrations. 

2.  Component  calibration(s). 

(FR  Doc.  98-32304  Filed  12-10-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center 

Privacy  Act  of  1974;  Republication  of 
System  Notices 

agency:  Program  Support  Center  (FSC), 

HHS. 

ACTION:  Notification  of  Republication  of 

System  Notices. 

SUMMARY:  In  accordance  with  the 
requirements  of  thePrivacy  Act,  FSC 
has  reviewed  and  is  republishing  nine 
system  notices.  This  includes  the 
publication  of  one  new  system  of 
records  notice  and  the  notices  of  the 
major  alteration  of  four  systems  of 
records.  By  reorganization  order  dated 
September  25,  1995,  the  Secretary  of 
HHS  established  the  Program  Support 
Center  (FSC)  as  an  Operating  Division 
(OFDIV)  of  HHS.  The  FSC  maintains 
nine  systems  of  records. 
DATES:  The  FSC  invites  interested 
persons  to  submit  comments  on  the 
proposed  internal  and  routine  use(s)  on 
or  before  January  19,  1999.  The  FSC  has 
sent  a  Report  of  New  System  and  a 
Report  of  Altered  Systems  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
December  1,  1S98.  The  new  and  the 
altered  systems  of  records  will  be 
effective  40  days  from  the  date 
submitted  to  OMB  unless  FSC  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Address  comments  to  the 
Privacy  Act  Officer,  Program  Support 
Center,  5600  Fishers  Lane,  Room  17A- 
08,  Rockville,  Maryland  20857.  We  will 
make  comments  received  available  for 
public  inspection  at  the  above  address 
during  normal  business  hours,  8:30 
a.m.-5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mortl.  Room  17A-08.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
2045.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
reorganization  of  September  25,  1995, 
transferred  nine  systems  of  records  to 
FSC  and  created  one  new  system  of 
records.  The  FSC  deleted  one  system  of 
records.  Listed  below  are  the  nine 
remaining  systems  and  the  proposed 
actions  for  each  system.  The  FSC  has 
reviewed  and  updated  all  of  its  system 
notices  and  is  republishing  the  nine 
system  notices  in  their  entirety. 

1.  09-40-0001— Public  Health  Service 
(FHS)  Commissioned  Corps  General 
Personnel  Records,  HHS/FSC/HRS.  This 
system  was  transferred  to  FSC  from  the 
Office  of  the  Assistant  Secretary  for 


Health  (OASH).  Its  former  number  and 
title  were  09-37-0002— FHS 
Commissioned  Corps  General  Personnel 
Records,  HHS/OASH/OSG.  The  review 
and  update  of  this  system  notice 
resulted  in  the  deletion  of  routine  uses 
#4,  #5,  and  #13.  The  information  of  #4 
and  #5  is  now  contained  in  the  new 
payroll  system  09^0-0006.  The 
information  of  #13  was  moved  to  the 
Record  Access  Procedures  section. 

2.  09-40-0002— Public  Health  Service 
(FHS)  Commissioned  Corps  Medical 
Records.  HHS/FSC/HRS.  This  system 
was  transferred  to  FSC  from  OASH.  Its 
former  number  and  title  were  09-37- 
0003 — FHS  Commissioned  Corps 
Medical  Records.  HHS/OASH/OSG.  The 
review  and  update  of  this  system  notice 
resulted  in  the  addition  of  a  new  routine 
use.  The  proposed  new  routine  use  (#6) 
will  permit  FSC  to  disclose  to  the  Social 
Security  Administration  (SSA) 
information  relating  to  the  disability  or 
death  of  a  commissioned  officer.  The 
purpose  of  the  disclosure  is  to 
determine  Social  Security  benefits  or 
other  benefits  which  may  be  due  to  the 
officer  or  to  the  survivors  of  a  deceased 
officer.  The  disclosures  pursuant  to  this 
routine  use  are  compatible  with  the 
stated  purposes  of  the  system  and  were 
a  part  of  the  Purpose  section  prior  to  the 
separation  of  SSA  from  HHS.  The 
review  and  update  of  this  system  notice 
resulted  in  the  deletion  of  routine  uses 
#2,  #5.  and  #9.  The  disclosures  under 
routine  use  #2  were  internal  uses  and. 
therefore,  were  moved  to  the  Purpose 
section.  The  disclosures  under  routine 
use  #5  are  properly  made  under  system 
09-40-0001.  The  information  under 
routine  use  #9  was  moved  to  the  Record 
Access  Procedures  section. 

3.  09-40-0003— Public  Health  Service 
(FHS)  Commissioned  Corps  Board 
Proceedings.  HHS/FSC/HRS.  This 
system  was  transferred  to  FSC  from 
OASH.  Its  former  number  and  title  were 
09-37-0005— FHS  Commissioned  Corps 
Board  Proceedings.  HHS/OASH/OSG. 
The  review  and  update  of  this  system 
notice  resulted  in  the  deletion  of  routine 
use  #8.  This  information  was  moved  to 
the  Record  Access  Procedures  section. 

4.  09-40-0004— Public  Health  Service 
(FHS)  Commissioned  Corps  Grievance, 
Investigatory  and  Disciplinary  Files, 
HHS/FSC/HRS.  This  system  was 
transferred  to  FSC  from  OASH.  Its 
former  number  and  title  were  09-37- 
0006 — FHS  Commissioned  Corps 
Grievance,  Investigatory  and 
Disciplinary  files,  HHS/OASH/OSG. 

5.  09-40^005— Public  Health  Service 
(FHS)  Beneficiary-Contract  Medical/ 
Health  Care  Records,  HHS/FSC/HRS. 
This  system  was  transferred  from  the 
Health  Resources  and  Services 


Administration  (HRSA)  to  FSC.  Its 
former  number  and  title  were:  09-15- 
0029— FHS  Beneficiary-Contract 
Medical/Health  Care  Records.  HHS/ 
HRSA/BPHC.  The  system  will  be 
administered  by  the  Division  of 
Commissioned  Fersonnel/HRS.  The  FSC 
proposes  to  add  one  new  routine  use 
(#8)  to  the  system.  The  proposed  new 
routine  use  will  permit  FSC  to  use  a 
contractor  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  The 
disclosures  pursuant  to  this  routine  use 
are  compatible  with  the  stated  purposes 
of  the  system. 

6.  09-40-0006— Public  Health  Service 
(FHS)  Commissioned  Corps  Payroll 
Records.  HHS/FSC/HRS.  This  is  a  new 
system  of  records.  Prior  to  the 
reorganization,  commissioned  corps 
payroll  records  were  maintained  in 
system  09-90-0017— Fay,  Leave  and 
Attendance  Records,  HHS/OS/ASPER. 
This  system  has  now  been  transferred  to 
HRS/PSC.  The  FSC  decided  to  create  a 
separate  payroll  record  system  for  the 
Division  of  Commissioned  Personnel 
(DCP).  HRS.  The  DCF  administers  the 
comprehensive  personnel  management 
program  for  the  FHS  Commissioned 
Corps.  The  DCF  is  responsible  for 
performing  all  personnel  operations 
functions  associated  with  the 
commissioned  corps  personnel  system 
including  pay  administration.  Since 
DCF  serves  as  the  central  repository  for 
all  records  reflecting  the  service  and 
status  of  commissioned  corps  personnel, 
the  responsibility  for  maintaining  the 
DCP  payroll  record  system  should  also 
rest  with  DCP.  Authorities:  The  DCF 
administers  this  system  under  the 
following  authorities:  The  Public  Health 
Service  Act  (42  United  States  Code 
(U.S.C.)  202-217,  218a,  224,  228.  233, 
and  other  pertinent  sections);  The  Social 
Security  Act  (42  U.S.C.  410(m)  et  seq.); 
portions  of  Title  10.  U.S.C.  related  to 
the  uniformed  services;  portions  of  the 
Title  37,  U.S.C,  related  to  pay  and 
allowance  for  members  of  the  uniformed 
services;  portions  of  Title  38,  U.S.C, 
related  to  benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C.  App.,  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors'  Civil  Relief  Act; 
Executive  Order  (E.O.)  9397, 
"Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons";  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
FHS  Commissioned  Corps  from  the 
President  to  the  Secretary.  HHS. 
Furpose(s):  This  system  of  records  is 
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used  to:  (1)  Determine  eligibility  for  pay 
allowances,  entitlements,  privileges, 
and  benefits;  (2)  determine  the 
eligibility  or  entitlements  of  dependents 
and  beneficiaries;  (3)  give  legal  force  to 
personnel  transactions  and  establish 
officer  rights  and  obligations  under 
pertinent  laws  and  regulations;  (4) 
provide  information  to  HHS 
components  seeking  to  collect  an 
overdue  debt  owed  to  the  Federal 
Government;  (5)  provide  information  to 
the  Federal  Parent  Locator  System 
(FPLS),  the  Office  of  Child  Support 
Enforcement  (OCSE),  and  the 
Administration  for  Children  and 
Families,  HHS,  for  use  in  locating 
individuals  and  identifying  their 
income  sources  to  establish  paternity, 
establish  and  modify  orders  of  support 
and  for  enforcement  action  in 
accordance  with  42  USC  653;  (6) 
provide  information  to  OCSE  to  verify 
with  the  Social  Security  Administration 
the  Social  Security  Numbers  in 
Connection  with  the  operation  of  the 
FPLS  by  OCSE;  (7)  provide  information 
to  OCSE  to  release  to  the  Department  of 
the  Treasury  for  purposes  of 
administering  the  Earned  hicome  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return;  and  (8)  upon  the  request  of 
the  officer,  provide  information  to 
charities,  financial  organizations, 
insurance  organizations  or  other 
companies  for  the  purposes  of 
contributing  to  charity,  payment  of 
organizational  dues,  or  payment  for  an 
organizational  benefit  (such  as 
insurance).  Categories  of  Records:  The 
system  will  contain  the  following 
records:  Commissioned  Officers'  names, 
home  addresses,  SSN;  documents 
relating  to  pay,  benefits,  leave,  travel 
and  allowances,  dependent  status, 
special  pay  files,  retirement  pay  files; 
and  related  correspondence.  Routine 
Use  Disclosures:  The  proposed  12 
routine  uses  are  compatible  with  the 
stated  purposes  of  the  system.  The  PSC 
will  disclose  relevant  information  to 
third  parties  outside  the  Department  as 
follows:  Routine  use  1:  To  a 
congressional  office  upon  the  written 
request  of  the  record  subject  to  obtain 
assistance  from  his/her  congressional 
representative.  Routine  use  2:  To  the 
Department  of  Justice  in  case  of 
litigation  where  HHS  determines  that 
such  disclosure  is  relevant  and 
necessary  £md  would  help  in  the 
effective  representation  of  the 
governmental  party.  Routine  use  3:  To 
the  Department  of  Treasury  for  all  pay- 
related  activities.  Routine  use  4:  To 
State  and  local  government  taxing 


authorities  where  a  record  subject  is  or 
was  subject  to  taxes.  Routine  use  5:  To 
the  Social  Security  Administration  for 
all  FICA-related  activities.  Routine  use 
6:  To  appropriate  Federal,  State,  local, 
or  international  agencies,  or  foreign 
governments  should  PSC  become  aware 
of  evidence  of  a  potential  violation  of 
civil  or  criminal  law.  Routine  use  7:  To 
a  contractor  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Routine 
use  8:  To  OMB  in  connection  with 
private  relief  legislation  or  for  budgetary 
or  management  oversight  purposes. 
Routine  use  9:  To  respond  to 
interrogatories  in  the  prosecution  of  a 
divorce  action  or  settlement.  Routine 
use  10:  To  disclose  information  about 
the  entitlements  and  benefits  of  a 
beneficiary  of  a  deceased  officer,  retiree, 
or  annuitant  for  the  purpose  of  making 
disposition  of  the  estate.  Routine  use  11: 
To  the  Equal  Employment  Opportunity 
Commission  in  connection  with  an 
investigation.  Routine  use  12:  To 
authorized  officials  of  other  Federal 
agencies  where  commissioned  officers 
are  assigned. 

7.  09-^0-0010 — Pay,  Leave  and 
Attendance  Records,  HHS/PSC/HRS. 
This  system  was  transferred  from  the 
Office  of  the  Secretary,  HHS,  to  PSC.  Its 
former  number  and  title  were:  09-90- 
0017 — Pay,  Leave  and  Attendance 
Records,  HHS/OS/ASPER.  The  system 
will  be  administered  by  the  Personnel 
and  Pay  Systems  Division/HRS.  The 
PSC  proposes  to  expand  the  Purpose 
section  and  to  add  six  new  routine  uses. 
Purpose(s):  The  proposed  new  purposes 
and  uses  of  the  records  within  HHS  are: 

(1)  Provide  information  to  the  Federal 
Parent  Locator  System  (FPLS),  Office  of 
Child  Support  Enforcement  (OCSE), 
HHS,  for  locating  individuals  and 
identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action  in  accordance  with  42  USC  653. 

(2)  Provide  information  to  OCSE  for 
release  to  the  Social  Security 
Administration  for  verifying  Social 
Security  Numbers.  (3)  Provide 
information  to  OCSE  for  release  to  the 
Department  of  Treasury  for  the  purpose 
of  administering  the  Earned  Income  Tax 
Credit  Program,  and  verifying  a  claim 
with  respect  to  employment  in  a  tax 
return.  (4)  Provide  information  to  the 
HHS  Voluntary  Leave  Transfer  Program 
websites.  (SfProvide  information  to 
HHS  components  seeking  to  collect  an 
overdue  debt  owed  to  the  Federal 
Government.  Routine  Uses:  The 
proposed  six  new  routine  uses  permit 
PSC  to  make  the  following  disclosures: 
(1)  #19:  To  other  Federal  organizations 


to  collect  an  overdue  debt  owed  to  the 
Federal  Government.  (2)  #20:  To 
publicly  recognized  charitable  payroll 
deductions  or  when  necessary  to 
adjudicate  a  claim.  (3)  #21:  To  provide 
information  regarding  contributions  to 
charities  and/or  financial  organizations 
at  the  request  of  the  employee.  (4)  #23: 
To  respond  to  court  orders  when  an 
employee  is  involved  in  garnishment 
proceedings.  (5)  #24:  To  thrift  and 
savings  institutions  to  adjudicate  a 
claim  or  conduct  analytical  studies  of 
benefits  paid.  (6)  #25:  To  the  Federal 
Thrift  Savings  plan  to  maintain 
employees'  thrift  accounts,  loans  or  loan 
repayment  records.  The  disclosures 
pursuant  to  these  routine  uses  are 
compatible  with  the  stated  purposes  of 
the  system.  In  addition,  former  routine 
use  #8  has  been  separated  into  four 
routine  uses  (#7,  8,  9,  and  10)  to  provide 
greater  clarity  and  specificity  in  regard 
to  disclosures  to  those  agencies. 

8.  09-40-0011— Proceedings  of  the 
Board  for  Correction  of  Public  Health 
Service  Commissioned  Corps  Records, 
HHS/PSC/HRS.  This  system  was 
transferred  to  PSC  from  OASH.  Its 
former  number  and  title  were  09-37- 
0017 — Proceedings  of  the  Board  for 
Correction  of  Public  Health  Service 
Commissioned  Corps  Records,  HHS/ 
OASH/OM. 

S.  09-40-0012— Debt  Management 
and  Collection  System,  HHS/PSC/FMS, 
which  was  transferred  from  the  Health 
Rosources  and  Services  Administration 
(HRSA)  to  PSC.  Its  former  number  and 
title  were:  09-15-0045— Health 
Resources  and  Services  Administration 
Loan  Repayment/Debt  Management 
Records 

Systems,  HHS/HRSA/OA.  The  system 
will  be  administered  by  the  Division  of 
Financial  Operations/FMS.  The 
Authorities  section  has  been  expanded 
to  include  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
1>4)  as  amended.  The  PSC  proposes  to 
expand  the  Categories  of  Individuals 
section  and  to  add  four  new  routine 
uses.  The  HRSA  used  the  system  to 
collect  debts  owed  to  the  Federal 
Government  by  students  in  the  health 
professions  and  health  professionals 
who  had  received  various  types  of  loans 
or  grants  for  educational  purposes.  The 
PSC  is  using  the  system  as  a  general 
debt  collection  system.  Therefore,  the 
Categories  of  Individuals  section  has 
been  expanded  to  include  all 
individuals  owing  monies  to  HHS 
Operating  Divisions  or  other  Federal 
entities  for  which  PSC  provides  debt 
collection  services;  repayment  of  funds 
loaned  to  repatriates;  repayment  for 
services  rendered  such  as  Freedom  of 
Information  Act  requests,  queries 
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associated  with  the  National 
Practitioner  Data  Bank,  and  Health  Care 
Integrity  and  Protection  Data  Bank 
queries;  and  payroll  debts  of  current  and 
separated  HHS  employees.  The 
proposed  four  new  routine  uses  permit 
PSC  to  make  the  following  disclosures: 
Routine  Use  Disclosures:  (1)  #14:  To  the 
Treasury  Department  or  to  an  agency 
operating  a  Debt  Collection  Center  to 
collect  past  due  amounts.  (2)  #15:  To 
provide  information  to  purchasers  of  a 
debt,  if  PSC  decides  to  sell  a  debt, 
pursuant  to  31  U.S.C.  section  3711(1). 

(3)  #16:  PSC  may  publish  or  otherwise 
publicly  disseminate  information 
regarding  the  identity  of  a  delinquent 
debtor  and  the  existence  of  the  debt, 
pursuant  to  31  U.S.C.  Section  3720(E). 
(4)  #17:  To  a  contractor  for  the  purpose 
of  collating,  analyzing,  aggregating,  or 
otherwise  refining  records  in  this 
system.  The  disclosures  pursuant  to 
these  routine  uses  are  compatible  with 
the  stated  purposes  of  the  system. 

Safeguards:  The  safeguards  of  all  nine 
systems  have  been  reviewed  and 
expanded.  The  PSC  has  instituted 
extensive  safeguards  to  protect  both  the 
automated  and  non-automated  records. 
The  PSC  Systems  Security  Officer  has  to 
certify  that  the  safeguards  for  the  system 
are  commensurate  with  the  sensitivity 
and  criticality  of  the  records.  The 
system  notices  describe:  (1)  The 
safeguards  that  are  in  effect  to  ensure 
that  only  authorized  users  have  access 
to  the  records;  (2)  the  physical  security 
measures  used  to  protect  the  records;  (3) 
the  procedural  safeguards  to  ensure  data 
integrity  and  prevent  unauthorized 
access  and  disclosure;  and  (4)  security 
guidelines  for  contractors,  as  applicable. 

Deletion  of  System  Notice:  The  PSC  is 
deleting  system  of  records  09-37- 
0008 — PHS  Commissioned  Corps 
Unofficial  Personnel  Files  and  Other 
Station  Files,  HHS/OASH/OSG,  which 
was  transferred  from  OASH  to  PSC.  This 
system  of  records  contains  records  in 
operating  offices  (duty  stations)  of  the 
Department  and  other  agencies  and 
organizations  to  which  PHS 
Commissioned  Corps  officers  are 
assigned.  The  reason  for  the  deletion  is 
that  only  duplicate  records  may  be 
maintained  in  such  offices.  Original 
records  must  immediately  be  transferred 
to  DCP.  To  accommodate  the 
maintenance  of  duplicate  records,  PSC 
has  added  the  following  statement  to  all 
commissioned  corps  system  notices: 
"Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records." 


Furthermore,  PSC  has  updated  the 
system  notices  and  made  editorial 
changes  to  improve  their  clarity  and 
specificity. 

The  following  system  notices  are 
written  in  the  present  rather  than  future 
tense  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notices  after  the  new  system  and  the 
major  alterations  become  effective. 

Dated:  December  1,  1998. 
Lynnda  M.  Regan, 

Director.  Program  Support  Center. 

09-40-0001 
SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATIONS: 

Division  of  Commissioned  Personnel 
(DCP)/HRS/PSC,  Room  4-36,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857-0001. 

PHS  Health  Data  Center,  GW  Long 
Hansen's  Disease  Center,  Carville, 
Louisiana  70721. 

National  Personnel  Record  Center, 
Civilian  Personnel  Records,  111 
Winnebago  Street.  St.  Louis,  Missouri 
63118. 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

Contact  the  Rockville,  Maryland 
location  before  writing  to  other  record 
sites. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  7 
can  be  obtained  from  the  System 
Manager  at  the  location  identified 
belo^. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  part  of  or  who 
have  some  relationship  with  the  PHS 
Commissioned  Corps,  including:  Active 
duty  commissioned  officers,  former 
commissioned  officers,  inactive  reserve 
officers,  retired  commissioned  officers, 
deceased  commissioned  officers, 
dependents  and  survivors  of  the  above, 
former  spouses  of  officers,  and 
applicants  to  the  PHS  Commissioned 
Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
These  records  contain: 
1.  Applications  for  appointment, 

references  and  other  documents  relating 


to  qualifications  or  suitability  for 
appointment  and  assignment. 

2.  Official  Personnel  Folders  (OFF), 
for  all  officers  who  are,  or  were  at  one 
time,  on  active  duty,  which  include:  All 
documents  related  to  the  application 
and  appointment  process;  effectiveness 
reports;  career  development  and 
training  records;  documents  relating  to 
assignment,  promotion,  retention, 
separation  and  all  other  personnel 
actions;  records  of  personnel  actions 
relating  to  pay,  travel  and  allowances 
(including  overseas  educational 
allowances  for  dependents); 
documentation  of  dependent  status  used 
to  determine  entitlement  or  eligibility 
for  benefits  and  identification  and 
privilege  cards;  applications  and  records 
of  service  action  relating  to  the 
Commissioned  Officer  Student  Training 
and  Extern  Programs  (COSTEP)  officers; 
survivor  benefit  elections;  information 
supporting  officer  awards,  honors  and 
commendations;  documentation 
supporting  non-board  terminations  and 
reprimands  issued  after  final 
administrative  action;  pay  records  and 
medical  data  after  death  of  subject 
individual;  and  leave  records. 

3.  Worksheets,  internal  forms,  internal 
memoranda  and  other  documents  which 
result  in,  or  contribute  to,  an  action 
resulting  in  a  record  identified  in  2. 
above. 

4.  Service  Record  cards  (summarizing 
personnel  actions). 

5.  Correspondence  relating  to  the 
above. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Public  Health  Service  Act  (42 
United  States  Code  [U.S.C]  202-217. 
218a,  224,  228.  233.  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq.];  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
services;  portions  of  the  Title  37,  U.S.C. 
related  to  pay  and  allowance  for 
members  of  the  uniformed  services; 
portions  of  Title  38,  U.S.C,  related  to 
benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C.  App.,  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors'  Civil  Relief  Act; 
Executive  Order  (E.O.)  9397, 
"Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons";  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary,  HHS. 

PURPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC),  DCP. 
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HHS  Operating  Divisions  (OPDIVs)  and 
other  organizations  where 
commissioned  officers  are  assigned,  to: 

1.  Determine  qualifications  and 
suitability  for  appointment,  selection, 
career  development,  training, 
promotions,  assignments,  mobilization, 
temporary  duty,  and  other  types  of 
officer  utilization. 

2.  Determine  eligibility  for  pay, 
allowances,  entitlements,  privileges, 
and  benefits. 

3.  Prepare  the  Commissioned  Officer 
Roster  and  Promotion  Seniority  of  the 
Public  Health  Service. 

4.  Determine  the  eligibility  or 
entitlements  of  dependents  and 
beneficiaries  for  benefits  based  on  the 
service  of  a  PHS  commissioned  officer. 

5.  Give  legal  force  to  personnel 
transactions  and  establish  officer  rights 
and  obligations  under  the  pertinent  laws 
and  regulations  governing  the 
commissioned  corps  personnel  system. 

6.  Provide  material  for  research  by  the 
Office  of  the  Secretary,  HHS,  concerning 
the  activities  of  health  professionals. 

7.  Provide  information  to  HHS 
components  seeking  to  collect  an 
overdue  debt  to  the  Federal 
Government,  but  only  to  the  extent 
necessary  to  collect  that  overdue  debt. 

8.  Provide  information  about 
professional  qualifications,  past 
performance  and  career  interests  of  PHS 
officers  to  Department  and  Agency 
officials  involved  in  the  selection  or 
assignment  of  an  officer  to  a  particular 
program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  or  information  ft-om 
these  records  may  be  used: 

1.  To  locate  individuals  for  personnel 
research  or  survey  response,  and  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
da.ta  individually  identifiable  by 
inference. 

2.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  when:  (a)  HHS, 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 


capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

4.  To  disclose  pertinent  information 
to  appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

5.  To  disclose  information  to  an 
individual  who  has  been  asked  to 
provide  a  reference,  to  the  extent 
necessary  to  clearly  identify  the 
individual  to  whom  the  reference  will 
pertain,  inform  the  source  of  the 
purpose(s)  of  the  reference,  and  to 
identify  the  type  of  information 
requested  from  the  source,  where 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

6.  To  disclose  to  any  agency  in  the 
executive,  legislative  or  judicial  branch; 
the  District  of  Columbia  Government;  a 
State  or  local  government  agency;  a 
professional  credentialing  agency  or  a 
non-profit  institution,  in  response  to  its 
request,  or  at  the  initiation  of  the  PHS, 
information  in  connection  with  the 
hiring  of  an  employee;  the  issuance  of 

a  license,  grant  or  other  benefit  by  the 
requesting  agency;  or  the  lawful 
statutory  administrative,  or  investigative 
purpose  of  the  agency  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

7.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 


will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

8.  To  disclose  information  to  the 
Department  of  State  and  officials  of 
foreign  governments  for  the  issuance  of 
passports,  visas  and  other  clearances 
before  an  active,  retired  or  inactive 
officer  is  assigned  to  that  country. 

9^  To  disclose  information  to  tne 
Department  of  Labor,  the  Department  of 
Veterans  Affairs,  Social  Security 
Administration  or  other  Federal 
agencies  having  special  employee 
benefit  programs;  to  a  Federal,  State, 
county  or  municipal  agency;  or  to  a 
publicly  recognized  charitable 
organization  when  necessary'  to    . 
adjudicate  a  claim  under  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  programs,  provided  such 
disclosure  is  consistent  with  the 
purposes  for  which  the  information  was 
originally  collected. 

10.  To  disclose  information  to  the 
Office  of  Management  and  Budget 
(OMB)  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19,  or  for  budgetary  or 
management  oversight  purposes. 

11.  To  respond  to  interrogatories  in 
the  prosecution  of  a  divorce  action  or 
settlement  for  purposes  stated  in  10 
U.S.C.  1408  ("The  Former  Spouses' 
Protection  Act"). 

12.  To  disclose  information  about  the 
entitlements  and  benefits  of  a 
beneficiary  of  a  deceased  officer,  retiree, 
or  annuitant  for  the  purpose  of  making 
disposition  of  the  estate. 

13.  To  disclose  information  to  the 
Department  of  Defense,  United  States 
Coast  Guard  or  Federal  Emergency 
Management  Agency,  to  the  extent 
necessary  to  facilitate  participation  of 
PHS  employees  in  planning,  training, 
and  emergency  operations  in  support  of 
civrt  defense  activities  and  to  provide 
support  in  the  event  of  a  national 

emergency. 

14.  To  disclose  information  to 
Government  training  facilities  (Federal 
State,  and  local)  and  to  non-Government 
training  facilities  (e.g.,  private  vendors 
of  training  courses  or  programs,  private 
schools),  for  training  purposes  such  as 
crediting  of  work  experience  in  the 
COSTEP,  or  verification  of  status  or 
income. 

15.  To  disclose  information  to  the 
Defense  Enrollment/Eligibility 
Reporting  System,  uniformed  services 
medical  treatment  facilities  and  to  the 
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Department  of  Defense,  Office  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  when  the 
information  is  needed  to  verify  the 
eligibility  of  an  officer,  his/her 
dependents,  or  a  former  spouse  for 
medical  benefits. 

16.  To  disclose  information  to 
agencies  or  organizations  established  in 
medically  underserved  areas  which 
apply  to  the  National  Health  Service 
Corps  for  the  assignment  of 
commissioned  officers  to  such  agencies 
or  organizations. 

17.  To  disclose  information  to  an 
officer  assigned  to  Federal  health  care 
facilities  or  private  sector  (i.e.,  other 
than  Federal,  State,  or  local  government) 
agencies,  boards  or  commissions  (e.g., 
the  Joint  Commission  on  Accreditation 
of  Healthcare  Organizations),  to  obtain 
accreditation  or  other  approval  rating 
but  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  for  that  purpose. 

18.  To  disclose  to  a  private  employer 
who  is  considering  hiring  a  former 
officer  information  such  as  the  officer's 
dates  of  employment,  salary,  job  title 
and  description,  duty  station  and 
character  and  nature  of  separation. 

19.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  or  other 
functions  vested  in  the  Commission  by 
the  President's  Reorganization  Plan  No. 
1  of  1978. 

20.  To  disclose  to  Federal  and  non- 
Federal  agencies  information  allowing 
the  consideration  and  selection  of 
officers  for  honor  awards  made  as  a 
result  of  the  individual's  work  as  a 
commissioned  officer,  and  to  publicize 
those  awards  granted.  This  may  include 
disclosure  to  other  public  and  private 
organizations,  including  the  news 
media,  which  grant  or  publicize  officer 
awards  and  honors. 

21.  To  disclose  information  to 
officials  of  the  Selective  Service  System 
to  allow  crediting  of  active  service 
performed  by  an  individual  with  PHS  so 
that  the  individual  may  be  properly 
classified  if  draft  laws  once  again 
become  operative. 

22.  To  disclose  administrative  and 
personnel  information,  including  data 
elements  reflected  in  the  Officer 
Information  Summary,  to  authorized 
officials  in  Federal  agencies  and  other 
programs  where  commissioned  officers 
are  assigned  such  as  the  State 
Department;  the  Department  of  Defense; 
the  Department  of  Justice,  Bureau  of 


Prisons  and  the  Immigration  and 
Naturalization  Service;  the 
Transportation  Department,  United 
States  Coast  Guard;  the  Environmental 
Protection  Agency;  the  Department  of 
the  Interior,  the  United  States  Park 
Service;  and  the  Commerce  Department, 
National  Oceanic  and  Atmospheric 
Administration. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  files  are  stored  on  disks, 
microfiche,  electronic  medium  and 
magnetic  tapes.  Nonautomated  (hard- 
copy)  files  are  kept  in  offices,  and  may 
be  stored  in  Lektrievers,  safes,  cabinets, 
bookcases  or  desks. 

rethievabiuty: 

Alphabetically  by  name,  by  PHS  serial 
number  and/or  by  Social  Security 
Number. 

SAFEGUARDS: 

1.  Authorized  Users 

(a)  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to: 
(1)  Personnel  employed  in  the  PSC  and 
the  Office  of  the  Surgeon  General 
(OSG)/OS,  (2)  personnel  employed  in 
DCP,  (3)  authorized  officials  in  HHS 
components  and  organizations  where 
commissioned  officers  are  assigned 
whose  official  duties  require  such 
access,  and  (4)  authorized  officials  in 
other  Federal  agencies,  such  as  those  in 
routine  use  22  above,  where 
commissioned  officers  are  assigned 
whose  official  duties  require  such 
access.  Automated  data  is  provided  to 
Department  personnel  officials  to 
update  information  contained  in  their 
personnel  records  and  pay,  leave  and 
attendance  systems.  The  Human 
Resources  Service  (HRS)  provides 
computer  design,  programming  and 
support  to  DCP,  and  has  access  to  the 
data  to  the  extent  necessary  to  facilitate 
the  provision  of  these  services  to  DCP. 
However,  HRS  personnel  are  not 
authorized  to  grant  access  to  or  make 
disclosures  from  automated  data  in  this 
system  to  anyone  or  any  organization 
without  the  written  approval  of  the 
Director  of  DCP  or  to  an  official  to 
whom  this  authority  has  been  delegated. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  departmental  employees 
whose  official  duties  require  such 
access  or  to  individuals  needing  access 
to  the  information  for  purposes  stated 
under  routine  uses.  These  individuals 
are  permitted  access  to  records  only 
after  they  have  satisfactorily  identified 


themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  from  outside 
the  Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  and  employing  office  of  the 
requester,  the  date  on  which  the  record 
is  requested  and  the  purpose  for 
reviewing  the  information  in  the 
records.  This  written  request  is  then 
placed  into  the  record. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with  locks. 
During  nonwork  hours,  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to 
that  furniture  or  equipment  and  by  the 
DCP  security  officer. 

3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  Access  codes  and 
passwords  are  changed  on  a  random 
schedule.  In  addition,  programming  for 
automated  records  allows  authorized 
personnel  to  access  only  those  records 
that  are  essential  to  their  duties.  Remote 
access  to  automated  data  from  remote 
terminals  is  restricted  to  the  PSC,  OSG 
and  personnel  officials  where 
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commissioned  officers  are  employed. 
No  access  is  permitted  to  organizations 
that  do  not  have  automated  personnel 
record-keeping  systems  that  comply 
with  Privacy  Act  requirements. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boundaries  of  DCP.  When 
records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
piUrposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  copier  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

4.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under^outine  use 
7  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  unauthorized  persons 
from  gaining  access  to  the  records,  and 
return  the  records  to  the  System 
Manager  immediately  upon  completion 
of  the  work  specified  in  the  contract. 
Contractor  compliance  is  assured 
though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
as  stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time.  Applicant  files 
of  individuals  selected  for  appointment 
as  commissioned  officers  become  a  part 
of  the  OPF.  Applicant  files  of 
individuals  not  selected  for 
appointment  are  maintained  for  one 
year  after  the  application  process  has 
been  completed  and  are  then  destroyed, 
unless  an  applicant  requests  that  the  file 
be  held  open  for  an  additional  year.  The 
OPF  is  maintained  for  one  year  after  an 
officer  is  separated  from  active  duty,  at 
which  time  such  officer's  OPF  is 
transferred  to  a  Federal  Records  Center 
for  permanent  storage.  The  OPF  for 
inactive  reserve  officers  is  maintained  at 
the  PHS  Health  Data  Center.  When 
inactive  officers  change  status,  the  OPF 
is  returned  to  DCP. 

The  records  of  a  deceased  officer  are 
maintained  until  one  year  after  an 
individual's  death  and  are  then 
transferred  to  a  Federal  Record  Center 
for  permanent  storage,  unless  a 
dependent  of  a  deceased  officer 
continues  to  receive  benefits  from  PHS 
based  upon  the  deceased's  PHS  service. 


When  a  dependent  or  beneficiary  dies  or 
becomes  ineligible  for  further  benefits 
based  on  a  deceased  officer's  service,  all 
records  are  maintained  for  one  year  in 
the  event  information  is  needed  from 
the  records  to  help  settle  an  estate,  and 
are  then  transferred  to  the  Federal 
Records  Center  for  permanent  storage. 

Service  Records  Cards,  which  list 
critical  data  with  regard  to  the  dates  or 
all  officers'  appointments, 
reassignments,  separations,  retirements 
and  deaths,  are  maintained  permanently 
by  the  System  Manager. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DCP/HRS/PSC,  Room  4A- 
15,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 
representative)  seeking  access  to  his/her 
records  may  contact  the  DCP  Privacy 
Act  Coordinator  for  information  about 
obtaining  access  to  the  records.  Each 
individual  seeking  access  will  be 
required  to  verif>'  his/her  identity  to  the 
satisfaction  of  the  DCP  Privacy  Act 
Coordinator.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  System  Manager  has 
authority  to  release  records  to 
authorized  officials  within  DCP,  HHS 
and  other  organizations  where 
commissioned  officers  are  assigned. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g., 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  DCP  employee  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  dCp  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  date 
of  access,  and  information  about  the 
verification  of  identity  on  a  separate  log 
sheet  maintained  in  the  office  of  the 
Privacy  Act  Coordinator,  DCP. 


3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  DCP  Privacy  Act 
Coordinator  at  the  address  showTi  as  the 
system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A 
con\parison  will  be  made  of  that 
signature  and  the  signature  maintained 
on  file  prior  to  release  of  the  material 
requested.  Copies  of  the  records  to 
which  access  has  been  requested  will  be 
mailed  to  the  individual.  The  original 
version  of  a  record  will  not  be  released 
except  in  very  unusual  situations  when 
only  the  original  will  satisfy  the  purpose 
of  the  request. 

4.  When  an  individual  to  whom  a 
recdrd  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  records 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  made  outside  the 
Department,  if  any,  that  have  been  made 
from  that  individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  und$r  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
bei/ig  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers,  applicants, 
persons  providing  references, 
dependents,  former  spouses  of  officers, 
governmental  and  private  training 
facilities,  health  professional  licensing 
and  credentialing  organizations, 
government  officials  and  employees  and 
from  the  records  contained  in  the 
following  systems:  09-40-0002,  Public 
Health  Service  (PHS)  Commissioned 
Corps  Medical  Records,  HHS/PSC/HRS; 
09-40-0003,  Public  Health  Service 
(PHS)  Commissioned  Corps  Board 
Prcceedings,  HHS/PSC/HRS;  09-^0- 
0004.  Public  Health  Service  (PHS) 
Commissioned  Corps  Grievance, 
Investigatory  and  Disciplinary  Files, 
HHS/PSC/HRS;  09-40-0005,  Public 
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Health  Service  (PHS)  Commissioned 
Corps  Beneficiary-Contract  Medical/ 
Health  Care  Records,  HHS/PSC/HRS: 
and  09-40-0006,  Public  Health  Service 
(PHS)  Commissioned  Corps  Payroll 
Records,  HHS/PSC/HRS. 

SYSTEM  EXEMPTED  FROM  CERT  AW  PROVISION  Of 
THE  ACT: 

None. 


09-40-0002 
SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Commissioned  Corps  Medical  Records, 
HHS/PSC/HRS. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Medical  Affairs  Branch  (MAB),  DCP/ 
HRS/PSC.  Room  4C-14,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857-0001. 

Records  in  this  system  are  kept  at  the 
address  shown  above  when  the  person 
to  whom  the  record  pertains  has  an 
active  relationship  with  the  PHS 
Commissioned  Corps  personnel  system. 
When  an  officer  ceases  the  active 
relationship  with  the  commissioned 
corps,  the  records  are  combined  with 
the  Official  Personnel  Folder  (OPF)  in 
records  system  09-40-0001,  Public 
Health  Service  (PHS)  Commissioned 
Corps  General  Personnel  Records,  HHS/ 
PSC/HRS,  and  transferred  to  the 
appropriate  facility  as  outlined  in  09- 
40-0001. 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  4 
can  be  obtained  ft-om  the  System 
Manager  at  the  location  identified 
below. 

categories  of  individuals  covered  BY  THE 
SYSTEM: 

PHS  commissioned  officers  (including 
active,  inactive,  terminated,  retired  and 
deceased  officers),  applicants  to  the 
commissioned  corps,  and  dependents  of 
officers  seeking  Defense  Enrollment/ 
Eligibility  Reporting  System  eligibility 
on  the  basis  of  incapacity. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  files  and  records  on 
individuals  identified  above;  medical 
board  records  from  Medical  Review 
Boards  and  Appeals  Boards,  including 
board  reports  and  supporting  medical 


documentation;  death  case  files  and 
supporting  documents;  sick  leave 
records;  performance  and  behavior 
documentation  of  individuals  as  may 
relate  to  medical  conditions;  and 
correspondence  relating  to  the  above. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224,  228,  233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq.);  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
services;  portions  of  the  Title  37,  U.S.C. 
related  to  pay  and  allowance  for 
members  of  the  uniformed  services; 
portions  of  Title  38,  U.S.C.  related  to 
benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C.  App.,  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors'  Civil  Relief  Act; 
E.O.  9397,  "Numbering  System  for 
Federal  Accounts  Relating  to  Individual 
Persons";  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary.  HHS. 

PURPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC),  DCP, 
HHS  Operating  Divisions  (OPDIVs)  and 
other  organizations  where 
commissioned  officers  are  assigned,  to: 

1.  Evaluate  applicants  for 
appointment  and  officers  for 
reassignment,  reactivation  and  fitness 
for  duty  and  suitability  for  retention  on 
active  duty. 

2.  Make  determinations  about  the 
level  of  an  officer's  disability  and 
entitlement  to  disability  severance  or 
retired  pay. 

3.  Make  determinations  regarding 
EEO  complaints  or  grievances  filed  by 
the  officer,  if  the  nature  of  the  complaint 
suggests  that  pertinent  evidence  may  be 
located  in  the  medical  record. 

4.  Make  determinations  about  the 
level  of  a  dependent's  disabilities  or 
incapacities  which  may  make  the 
dependent  eligible  for  benefits  from 
PHS. 

5.  Make  budgetary  estimates  about  the 
cost  of  disability  severance  and  retired 
pay. 

6.  Prepare  reports  or  provide 
statistical  information  relating  to  the 
medical  status  of  officers. 

7.  hiitiate  or  support  discipUnary  or 
other  adverse  actions  by  the  Director. 
DCP.  against  applicants  or  officers  for 
misconduct. 

8.  Support  monitoring  of  compliance 
of  officers  with  the  requirements  of  their 


professional  licensing  or  certifying 
authorities. 

9.  Make  decisions  about  funding,  use, 
access,  location  and  quality  of  medical 
care  and  promote  continuity  of  medical 
evaluation  and  treatment. 

10.  Monitor  officer  compliance  with 
recommended  treatment  and  with 
commissioned  corps  policies  regarding 
sick  leave. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  or  information  from 
these  records  may  be  used: 

1.  To  disclose  information  to  the 
Department  of  Veterans  Affairs;  Bureau 
of  Prisons  (Department  of  Justice);  Coast 
Guard  (Department  of  Transportation); 
Department  of  State;  Department  of 
Defense;  NOAA  (Department  of 
Commerce);  Agency  for  International 
Development,  Environmental  Protection 
Agency  and  other  Federal  agencies  or 
civilian  health  care  providers  where 
commissioned  officers  are  assigned  or 
are  receiving  medical  treatment  or 
voluntary  or  directed  evaluations  to 
ensure  continuity  of  evaluation  and/or 
treatment,  to  assure  medically 
appropriate  assignments  and  duty 
limitations,  to  support  disciplinary  or 
other  adverse  actions  and  to  assure 
compliance  with  sick  leave  policies. 

2.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  To  promote  continuity  of  care  by 
supplying  information  to  Government  or 
civilian  medical  care  facilities  and/or 
practitioners  who,  under  contract  or  as 
otherwise  authorized  or  due  to  an 
emergency,  provide  treatment  to  officers 
and  their  dependents. 

4.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards". 

5.  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  when:  (a)  HHS, 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
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where  HHS  determines  that  the 
htigation  is  Ukely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

6.  To  provide  information  relating  to 
the  disability  or  death  of  officers  to  the 
Social  Security  Administration  to 
determine  the  Social  Security  benefits 
or  other  benefits  which  may  be  available 
to  the  officer  or  to  the  survivors  of 
deceased  officers. 

7.  To  provide  information  to  Federal 
agencies  such  as  the  Department  of 
Veterans  Affairs  and  State  Workers' 
Compensation  offices  to  help  a'djudicate 
post-service  claims  for  benefits. 

8.  Information  regarding  the 
commission  of  crimes  or  the  reporting  of 
occurrences  of  communicable  diseases, 
tumors,  child  abuse,  births,  deaths, 
alcohol  or  drug  abuse,  etc.,  may  be 
disclosed  as  required  by  health 
providers  and  facilities  by  State  law  or 
regulation  of  the  department  of  health  or 
other  agency  of  the  State  or  its 
subdivision  in  which  the  facility  is 
located.  Disclosures  will  be  made  to 
oi^anizations  as  specified  by  the  State 
law  or  regulation,  such  as  births  and 
deaths  to  the  vital  statistics  agency  and 
crimes  to  law  enforcement  agencies. 
Disclosure  of  the  contents  of  records 
which  pertain  to  patient  identity, 
diagnosis,  prognosis,  or  treatment  of 
alcohol  or  drug  abuse  is  restricted  under 
the  provisions  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulation  42  CFR  part  2,  as 
authorized  by  21  U.S.C.  1175  and  42 
U.S.C.  290dd.2,  as  amended  by  Pub.  L. 
98-24  and  102-321. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  files  are  stored  on  disks, 
microfiche  and  magnetic  tapes. 
Nonautomated  (hard-copy)  files  are  kept 
in  offices,  and  may  be  stored  in 
Lektrievers,  Conserve-a-files,  safes, 
cabinets,  bookcases  or  desks. 

RETRIEVABILrTY: 

Alphabetically  by  name,  by  PHS  serial 
number  and/ or  by  Social  Security 
Number. 


SAFEGUARDS: 


1.  Authorized  Users 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
personnel  employed  in  the  MAB  and 
certain  employees  of  the  Office  of  the 
Director,  DCP.  Selected  information  may 
be  released  to  employees  in  DCP  whose 
official  duties  require  such  access.  The 
Human  Resources  Service  (HRS) 
provides  computer  design,  programming 
and  support  to  DCP,  and  has  access  to 
the  data  to  the  extent  necessary  to 
facilitate  the  provision  of  these  services 
to  DCP.  However,  HRS  persoimel  are 
not  authorized  to  grant  access  to  or 
make  disclosures  from  automated  data 
in  this  system  to  anyone  or  any 
organization. 

D.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  MAB,  certain  members  of  the 
Office  of  the  Director,  DCP,  and 
departmental  employees,  such  as  EEO 
officials  and  members  of  Medical 
Review  and  Appeals  Boards,  whose 
official  duties  require  such  access  to  the 
information  for  purposes  stated  under 
routine  uses  or  purposes.  These 
individuals  are  permitted  access  to 
records  only  after  they  have 
satisfactorily  identified  themselves  as 
having  an  official  need  to  review  the 
information  and  have  provided 
satisfactory  proof  of  their  identities. 
Access  is  also  granted  to  individuals 
who  have  written  permission  to  review 
the  record  when  that  permission  has 
been  obtained  from  the  individual  to 
whom  the  record  pertains.  All 
individuals  other  than  DCP  employees 
must  complete  Privacy  Act 
nondisclosure  oaths  and,  except  for 
Medical  Board  members,  must  submit 
written  requests  for  access  to  these 
records  showing  the  name  and 
employing  office  of  the  requestor,  the 
date  on  which  the  record  is  requested, 
and  the  purpose  for  reviewing  the 
information  in  the  record.  This  written 
request  is  then  placed  into  the  record. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with  locks. 
During  nonwork  hours,  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 


b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to 
that  furniture  or  equipment  and  by  the 
DCP  security  officer. 


3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  Access  codes  and 
passwords  are  on  a  random  schedule.  In 
addition,  programming  for  automated 
records  allows  authorized  personnel  to 
access  only  those  records  that  are 
essential  to  their  duties.  Remote  access 
to  automated  data  from  remote 
terminals  is  restricted  to  the  PSC,  Office 
of  the  Surgeon  General  and  personnel 
officials  where  commissioned  officers 
are  employed.  No  access  is  permitted  to 
automated  records  from  remote  terminal 
sites  maintained  by  individuals  or 
organizations  outside  of  DCP. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boundaries  of  MAB,  DCP. 
When  records  are  needed  at  a  remote 
location,  copies  of  the  records  will  be 
provided.  When  copying  records  for 
authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  in  the  copier  room 
where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use 
4  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  unauthorized  persons 
from  gaining  access  to  the  records,  and 
return  the  records  to  the  System 
Man*ager  immediately  upon  completion 
of  the  work  specified  in  the  contract. 
Contractor  compliance  is  assured 
though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
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no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
as  stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

When  an  officer  terminates  his/her 
commission,  records  are  incorporated 
into  the  OPF  and  transferred  to  a 
Federal  Records  Center  in  accordance 
with  09-40-0001,  Public  Health  Service 
(PHS)  Commissioned  Corps  General 
Personnel  Records,  HHS/PSC/HRS, 
procedures.  Medical  records  on 
nonselected  applicants  may  be 
destroyed  after  two  years.  Records  of 
retirees  are  incorporated  into  the  OPF 
and  disposed  of  in  accordance  with  09- 
40-0001,  Public  Health  Service  (PHS) 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS  procedures, 
unless  the  individual  is  on  the 
temporary  disability  retirement  list,  in 
which  case  the  file  is  maintained  under 
the  same  conditions  as  an  active  duty 
officer's  file  until  the  individual  is 
permanently  retired,  returned  to  active 
duty  or  terminated.  Medical  records  of 
a  dependent  incapable  of  self  support 
are  maintained  until  the  dependent  is 
no  longer  eligible  for  benefits  from  PHS 
at  which  time  the  records  are  transferred 
to  a  Federal  Records  Center  for 
permanent  storage. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  DCP/HRS/PSC,  Room  4A- 
15,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 
representative)  seeking  access  to  his/her  ■ 
records  may  initially  contact  any  DCP 
office  or  employee  for  information  about 
obtaining  access  to  the  records.  The  DCP 
employees  will  inform  each  individual 
of  the  appropriate  procedures  to  follow. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  DCP  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  System  Manager  has 
authority  to  release  automated  records 
to  the  Medical  Affairs  Branch. 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 


writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
s/he  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent, 
guardian  or  legal  representative  who 
requests  notification  of,  or  access  to,  a 
dependent/incompetent  person's  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  orguardian 
must  verify  his/her  relationship  to  the 
dependent/incompetent  person  as  well 
as  his/her  own  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g., 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  DCP  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  DCP  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  date 
of  access,  and  information  about  the 
verification  of  identity  on  a  separate  log 
sheet  maintained  in  the  office  of  the 
MAE,  DCP. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  Medical  Affairs  Branch 
at  the  address  shown  as  the  system 
location  above.  All  written  requests 
must  be  signed  by  the  individual 
seeking  access.  A  comparison  will  be 
made  of  that  signature  and  the  signature 
maintained  on  file  prior  to  release  of  the 
material  requested.  Copies  of  the 
records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual.  The  original  version  of  a 
record  will  not  be  released  except  in 
very  unusual  situations  when  only  the 
original  will  satisfy  the  purpose  of  the 
request. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  records 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 


5.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  made  outside  the 
Department,  if  any,  that  have  been  made 
from  that  individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
being  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  wiUi  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers  and  other 
commissioned  corps  officials; 
applicants;  private  and  Government 
physicians;  hospitals  and  clinics 
rendering  treatment;  investigative 
reports,  records  contained  in  system  09- 
40-0001,  Public  Health  Service  (PHS) 
Commissioned  Officer  General 
Personnel  Records,  HHS/PSC/HRS; 
records  from  system  09-40-0005,  Public 
Health  Service  (PHS)  Beneficiary 
Contract  Medical/Health  Care  Records, 
HHS/PSC/HRS;  death  cerUficates  and 
reports  of  death  and  from  survivors  and 
executors  of  estates. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PflOVlSiON  OF 
THE  ACT: 

None. 
09-40-0003 
SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Commissioned  Corps  Board 
Proceedings,  HHS/PSC/HRS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Commissioned  Personnel 
(DCP).  HRS/PSC,  Room  4-36,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857-0001. 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  4 
can  be  obtained  from  the  System 
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Manager  at  the  location  identified 
below. 

categories  of  incnviouals  covered  by  the 
system: 

Commissioned  officers  (including 
active,  inactive,  terminated,  retired  and 
deceased  officers)  and  applicants  to  the 
PHS  Commissioned  Corps. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  of  records  in  this 
system  consist  of  the  following: 

1.  Appointment  Board  files  consisting 
of  applications,  references,  school 
transcripts,  and  other  materials  used  in 
the  appointment  examination  process. 

2.  Promotion  Board  files  consisting  of 
recommendations  fi-om  PHS 
components  and  worksheets  fi-om 
previous  promotion  boards. 

3.  Officer  Special  Pay  Review  Board 
files  consisting  of  Special  Pay  contracts, 
certification  of  eligibility  by  PHS 
components,  information  pertaining  to 
disciplinary  actions  and  related 
documents. 

4.  Assimilation  Board  files  consisting 
of  PHS  component  recommendations, 
information  pertaining  to  disciplinary 
actions  and  related  documents. 

5.  Three- Year  File  Review  Board  files 
consisting  of  recommendations  from 
PHS  components,  information 
pertaining  to  disciplinary  actions  and 
related  documents. 

6.  Chief  Professional  Officer 
Nominating  Board  files,  consisting  of 
recommendations  from  PHS  programs 
and  officials,  curriculum  vitae  for 
officers  imder  consideration,  evaluation 
materials  and  other  material  used  by  the 
Board  in  its  deUberations. 

7.  Flag  Officer  Billet  Assignment 
Board  and  Flag  Officer  Nominations 
Board  records  consisting  of 
recommendations  from  PHS  programs 
and  officials,  curriculum  vitae  for 
officers  under  consideration,  evaluation 
materials  and  other  materials  used  by 
the  Board  in  its  deliberations. 

8.  Voluntary  Retirement  Board  files 
consisting  of  recommendations  from 
PHS  components  and  worksheets. 

9.  Records  from  other  Board  processes 
instituted  as  part  of  the  administration 
of  the  PHS  Commissioned  Corps 
personnel  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224,  228,  233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq.];  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
services;  portions  of  the  Title  37,  U.S.C, 
related  to  pay  and  allowance  for 
members  of  the  uniformed  services; 


portions  of  Title  38,  U.S.C,  related  to 
benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C.  App.,  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors'  Civil  Relief  Act; 
E.O.  9397,  "Numbering^ystem  for 
Federal  Accounts  Relating  to  Individual 
Persons":  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  fi^om  the 
President  to  the  Secretary,  HHS. 

PURPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC),  DCP, 
HHS  Operating  Divisions  (OPDIVs)  and 
other  organizations  where 
commissioned  officers  are  assigned,  to: 

1.  Recommend  or  decide  on 
appropriate  actions  in  the  areas  of 
commissioned  corps  personnel 
administration  listed  above. 

2.  Prepare  the  "PHS  Commissioned 
Officer  Roster  and  Promotion  Seniority 
of  the  Public  Health  Service"  which 
contains  the  names  and  status  of  officers 
on  active  duty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  or  information  fi-om 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  a 
court  or  other  tribimal,  when:  (a)  HHS, 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

3.  To  disclose  pertinent  information, 
to  appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 


foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

4.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggr^ating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

5.  Jo  disclose  information  to  the 
Department  of  Labor,  the  Department  of 
Veterans  Affairs,  Social  Security 
Administration  or  other  Federal 
agencies  having  special  employee 
benefit  programs;  to  a  Federal,  State, 
county  or  municipal  agency;  or  to  a 
publicly  recognized  charitable 
organization  when  necessary  to 
adjudicate  a  claim  under  a  benefit 
program,  or  to  conduct  analytical 
studies  of  benefits  being  paid  under 
such  programs,  provided  such 
disclosure  is  consistent  with  the 
purposes  for  which  the  information  was 
originally  collected. 

6.  To  disclose  information  to  the 
Office  of  Management  and  Budget 
(OMB)  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19,  or  for  budgetary  or 
management  oversight  purposes. 

7.  To  disclose  information  to 
Government  training  facilities  (Federal, 
State,  and  local)  and  to  non -Government 
training  facilities  (e.g.  private  vendors  of 
training  courses  or  program,  private 
schools)  for  training  purposes,  such  as 
crediting  of  work  experience  in 
Commissioned  Officer  Student  Training 
and  Extern  Program  or  verification  of 
status  or  income. 

8.  To  disclose  to  Federal  and  non- 
Federal  agencies  information  allowing 
the  consideration  and  selection  of 
offiiJers  for  honor  awards  made  as  a 
resuh  of  the  individual's  work  as  a 
commissioned  officer,  and  to  publicize 
those  awards  granted.  This  may  include 
disclosure  to  other  public  and  private 
organizations,  including  the  news 
media,  which  grant  or  publicize  officer 
awards  and  honors. 

9.  Disclosure  may  be  made  to  State 
Boards  of  Medical  Examiners  and  to 
equivalent  State  licensing  boards  of 
professional  review  actions  which 
adversely  affect  the  clinical  privileges  of 
health  care  professionals  who  either:  (a) 
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are  or  were  employed  by  the  Federal 
Government;  (b)  provide  or  have 
provided  health  care  service  under  a 
fee-for-service  contract  with  the  Federal 
Government;  (c)  provide  or  have 
provided  health  care  services  on  behalf 
of  the  Federal  Government  as  a 
volunteer  or  visiting  fellow.  Boards  of 
Medical  Examiners  and  equivalent  State 
licensing  boards  are  required  by  the 
Health  Care  Quality  Improvement  Act  of 

1986  and  by  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 

1987  to  report  this  information  to  the 
National  Practitioner  Data  Bank. 

F»OUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  files  are  stored  on  disks, 
microfiche  and  magnetic  tapes. 
Nonautomated  (hard-copy)  files  are  kept 
in  offices,  and  may  be  stored  in 
Lektrievers,  safes,  cabinets,  bookcases  or 
desks. 

retrievabiuty: 

Alphabetically  by  name,  by  PHS  serial 
number  and/or  by  Social  Security 
Number. 

SAFEGUARDS: 


1.  Authorized  Users 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
DCP  personnel  involved  in  the  specific 
Board  process  for  which  the  information 
was  collected.  The  Business  Systems 
Engineering  Division  (BSED)  provides 
computer  design,  programming  and 
support  to  DCP,  and  has  access  to  the 
data  to  the  extent  necessary  to  facilitate 
the  provision  of  these  services  to  DCP. 
However,  BSED  personnel  are  not 
authorized  to  grant  access  to  or  make 
disclosures  from  automated  data  in  this 
system  to  anyone  or  any  organization. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  DCP  personnel  involved  in 
the  specific  Board  process  for  which  the 
information  was  collected,  departmental 
employees  whose  official  duties  require 
such  access  or  to  individuals  needing 
access  to  the  information  for  purposes, 
stated  under  routine  uses.  These 
individuals  are  permitted  access  to 
records  only  after  they  have 
satisfactorily  identified  themselves  as 
having  an  official  need  to  review  the 
information  and  have  provided 
satisfactory  proof  of  their  identities. 
Access  is  also  granted  to  individuals 
who  have  written  permission  to  review 
the  record  when  that  permission  has 
been  obtained  fi-om  the  individual  to 
whom  the  record  pertains.  All 


individuals  from  outside  the 
Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  and  employing  office  of  the 
requester,  the  date  on  which  the  record 
is  requested  and  the  purpose  for 
reviewing  the  information  in  the 
records.  This  written  request  is  then 
placed  into  the  record. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with 
combination  locks.  During  nonwork 
hours,  all  cabinets,  storage  facilities, 
rooms  and  offices  are  locked  and  the 
premises  are  patrolled  regularly  by 
building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  with  locks,  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to 
tbat  furniture  or  equipment  and  by  the 
DCP  security  officer. 

3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  Access  codes  and 
passwords  are  changed  on  a  random 
schedule.  In  addition,  programming  for 
automated  records  allows  authorized 
personnel  to  access  only  those  records 
that  are  essential  to  their  duties.  Remote 
access  to  automated  data  from  remote 
terminals  is  restricted  to  the  PSC,  Office 
of  the  Surgeon  General  and  personnel 
officials  where  commissioned  officers 
are  employed.  No  access  is  permitted  to 
organizations  that  do  not  have 
automated  personnel  recordkeeping 
systems  that  comply  with  Privacy  Act 
requirements. 


b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boundaries  of  DCP.  When 
records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  copier  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

4.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use 
4  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  any  unauthorized 
persons  fi-om  gaining  access  to  the 
records,  and  return  the  records  to  the 
System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
as  stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

Files  pertaining  to  all  board 
proceedings  are  only  incorporated  into 
09-40-0001,  Public  Health  Service 
(PHS)  Commissioned  Corps  General 
Persennel  Records,  HHS/PSC/HRS  to 
the  extent  required  to  provide  sufficient 
documentation  of  an  involuntary  or 
adverse  action.  Special  Pay  Review 
Boards  and  board  of  inquiry  records 
remain  in  this  system  as  long  as  they  are 
needed  for  administrative  purposes, 
after  which  time  they  are  destroyed  by 
shredding.  All  promotion,  assimilation 
and  3  year  review  board  documentation 
is  retained  for  a  period  of  5  years  after 
which  it  is  destroyed  by  shredding. 
Appointment  board  files  are 
incorporated  into  09-40-0001,  Public 
Health  Service  (PHS)  Commissioned 
Corps  General  Personnel  Records,  HHS/ 
PSC/HRS  when  the  applicant  comes 
onto  active  duty  with  the  commissioned 
corps  with  the  exception  of  the 
reference  forms  which  are  shredded 
after  5  years.  If  the  applicant  does  not 
come  onto  active  duty,  the  file  is 
destroyed  by  shredding  when  the  file  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DCP/HRS/PSC,  Room  4A- 
15,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857-0001. 
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NOnFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 
representative)  seeking  access  to  his/her 
records  may  contact  the  DCP  Privacy 
Act  Coordinator  for  information  about 
obtaining  access  to  the  records.  Each 
individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  DCP  employee 
providing  access.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  System  Manager  has 
authority  to  release  records  to 
authorized  officials  within  DCP,  HHS 
and  other  organizations  where 
commissioned  officers  are  assigned. 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 
writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
s/he  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent, 
guardian  or  legal  representative  who 
requests  notification  of,  or  access  to,  a 
dependent/incompetent  person's  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  his/her  relationship  to  the 
dependent/incompetent  person  as  well 
as  his/her  own  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g., 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  DCP  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  DCP  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  date 


of  access,  and  information  about  the 
verification  of  identity  on  a  separate  log 
sheet  maintained  in  the  office  of  the 
DCP  employee  who  reviewed  the 
record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  DCP  Privacy  Act 
Coordinator  at  the  address  shown  as  the 
system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A 
comparison  will  be  made  of  that 
signature  and  the  signature  maintained 
on  file  prior  to  release  of  the  material 
requested.  Copies  of  the  records  to 
which  access  has  been  requested  will  be 
mailed  to  the  individual.  The  original 
version  of  a  record  will  not  be  released 
except  in  very  unusual  situations  when 
only  the  original  will  satisfy  the  purpose 
of  the  request. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  records 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  made  outside  the 
Department,  if  any,  that  have  been  made 
from  that  individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
being  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers  or  their 
service  records;  efficiency  reports; 
persons  providing  references;  reports  of 
findings  and  recommendations  made  by 
Board  members;  supervisors;  private 
and  Government  physicians;  hospitals 
and  clinics  rendering  treatment; 
licensure  and  professional  credentialing 
organizations;  investigative  reports,  law 
enforcement  organizations:  court 
records;  death  certificates  and  reports  of 
death;  survivors  and  executors  of 
estates;  and  the  records  contained  in  the 


following  systems:  09-40-0001,  Public 
Health  Service  (PHS)  Commissioned 
Corps  General  Personnel  Records,  HHS/ 
PSC/HRS;  09-40-0002,  Public  Health 
Service  (PHS)  Commissioned  Corps 
Medical  Records,  HHS/PSC/HRS:  and 
09-40-0004,  Public  Health  Service 
(PHS)  Commissioned  Corps  Grievance, 
Investigatory  and  Disciplinary  Files, 
HHS/PSC/HRS. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 

None. 
09-40-0004 
SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Commissioned  Corps  Grievance, 
Investigatory  and  Disciplinary  Files, 
HHS/PSaHRS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Commissioned  Personnel 
(DCP),  HRS/PSC,  Room  4-36,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857-0001  and  offices  and 
organizations  to  which  an  individual 
commissioned  officer  is  assigned.  The 
exact  location  of  any  record  may  be 
obtained  by  contacting  the  Director, 
DCP,  at  the  location  identified  below. 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

PHS  Commissioned  Corps  officers, 
including  active  duty,  inactive, 
terminated,  separated  and  deceased 
officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  concerning  grievances  filed  by 
or  against  commissioned  officers: 
investigative  files,  records  related  to 
disciplinary  actions,  records  related  to 
involuntary  retirements  and  involuntary 
separations  (non-board  or  pre-board 
actions)  taken  against  commissioned 
officers;  and  correspondence  relating  to 
the  above. 

AUTHonrrY  for  maintenance  of  the  system: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224,  228,  233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq.);  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
servijces;  portions  of  the  Title  37,  U.S.C, 
related  to  pay  and  allowance  for 
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members  of  the  uniformed  services; 
portions  of  Title  38.  U.S.C.  related  to 
benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C.  App..  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors'  Civil  Relief  Act; 
E.O.  9397.  "Numbering  System  for 
Federal  Accounts  Relating  to  Individual 
Persons";  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary.  HHS. 


PURPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC).  DCP. 
HHS  Operating  Divisions  (OPDIVs)  and 
other  organizations  where 
commissioned  officers  are  assigned,  to: 

1.  Investigate  allegations  of 
misconduct  or  marginal  and 
substandard  performance. 

2.  Process  and  decide  grievances, 
involuntary  retirements,  involuntary 
separations,  temporary  grade  reversions 
or  disciplinary  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  or  information  from 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  when:  (a)  HHS. 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

3.  To  disclose  pertinent  information 
to  appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 


investigating,  prosecuting,  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  when  PHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

4.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  or  other 
functions  vested  in  the  Commission  by 
the  President's  Reorganization  Plan  No. 
1  of  1978. 

5.  Disclosure  may  be  made  to  State 
Boards  of  Medical  Examiners  and  to 
equivalent  State  licensing  boards  of 
professional  review  actions  which 
adversely  affect  the  clinical  privileges  of 
health  care  professionals  who  either:  (a) 
Are  or  were  employed  by  the  Federal 
Government;  (b)  provide  or  have 
provided  health  care  services  under  a 
fee-for-service  contract  with  the  Federal 
Government;  or  (c)  provide  or  have 
provided  health  care  services  on  behalf 
of  the  Federal  Government  as  a 
volunteer  or  visiting  fellow.  Boards  of 
Medical  Examiners  and  equivalent  State 
licensing  boards  are  required  by  the 
Health  Care  Quality  Improvement  Act  of 

1986  and  by  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 

1987  to  report  this  information  to  the 
National  Practitioner  Data  Bank. 

POUCIES  AND  PRACTICES  f  OR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  files  are  stored  on  disks, 
microfiche  and  magnetic  tapes. 
Nonautomated  (hard-copy)  files  are  kept 
in  offices,  and  may  be  stored  in 
Lektrievers,  safes,  cabinets,  bookcases  or 
desks. 

retrievabiuty: 

Alphabetically  by  name,  by  PHS  serial 
number  and/ or  by  Social  Security 
Number. 

SAFEGUARDS: 

1.  Authorized  Users 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
DCP  personnel  involved  in  the 
grievance  or  investigation  for  which  the 
information  was  collected.  The  Human 
Resources  Service  (HRS)  provides 
computer  design,  programming  and 
support  to  DCP,  and  has  access  to  the 
data  to  the  extent  necessary  to  facifitate 
the  provision  of  these  services  to  DCP. 
However,  HRS  personnel  are  not 


authorized  to  grant  access  to  or  make 
disclosures  from  automated  data  in  this 
system  to  anyone  or  any  organization, 
b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  DCP  personnel  involved  in 
the  specific  grievance  or  investigatory 
process  for  which  the  information  was 
collected.  These  records  may  be  copied 
and  related  to  departmental  officials 
involved  in  a  decisionmaking  capacity 
in  a  given  case.  These  individuals  are 
permitted  access  to  records  only  after 
they  have  satisfactorily  identified 
themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  from  outside 
the  Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  and  employing  office  of  the 
requester,  the  date  on  which  the  record 
is  requested  and  the  purpose  for 
reviewing  the  information  in  the 
records.  This  written  request  is  then 
placed  into  the  record. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with 
combination  locks.  During  nonwork 
hours,  all  cabinets,  storage  facilities, 
rooms  and  offices  are  locked  and  the 
premises  are  patrolled  regularly  by 
building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use.  they  are  closed  and  secured 
in  desk  drawers  with  locks,  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  or  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to 
that  furniture  or  equipment  and  by  the 
DCP  security  officer. 


3.  Procedural . 
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3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  Access  codes  and 
passwords  are  changed  on  a  random 
schedule.  In  addition,  programming  for 
automated  records  allows  authorized 
personnel  to  access  only  those  records 
that  are  essential  to  their  duties.  Remote 
access  to  automated  data  from  remote 
terminals  is  restricted  to  the  PSC,  OSG 
and  personnel  officials  where 
commissioned  officers  are  employed. 
No  access  is  permitted  to  organizations 
that  do  not  have  automated  personnel 
record-keeping  systems  that  comply 
with  Privacy  Act  requirements. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boundaries  of  DCP.  When 
records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  copier  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

RETENTION  AND  DISPOSAL: 

Grievance  files  are  destroyed  after  two 
years  or  earlier  if  no  longer  needed  for 
administrative  purposes. 
Documentation  which  directly  supports 
personnel  actions  affecting  an 
individual  is  placed  into  the 
individual's  Official  Personnel  Folder 
after  a  final,  official  decision  has  been 
made  and/or  the  action  has  been 
effected,  and  is  then  treated  in  the  same 
manner  as  other  material  in  system  09- 
40-0001,  "PHS  Commissioned  Corps 
General  Personnel  Records,  HHS/PSC/ 
HRS."  Investigatory  records  concerning 
cases  in  which  no  final  decisions  have 
been  made,  or  which  are  ongoing  over 
a  period  of  time  are  kept  indefinitely 
until  a  final  decision  is  made.  Records 
concerning  cases  which  are  closed  or  on 
which  final  action  has  been  taken,  but 
which  are  not  essential  to  document  or 
support  the  final  action,  are  retained  as 
long  as  they  are  needed  for 
administrative  purposes  and  are  then 
destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  2ADDRES&: 

Director,  DCP/HRS/PSC.  Room  4A- 
15.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857-0001. 


NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 
representative)  seeking  access  to  his/her 
records  may  initially  contact  the  DCP 
Privacy  Act  Coordinator  for  information 
about  obtaining  access  to  the  record. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  Privacy  Act 
Coordinator.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  System  Manager  has 
authority  to  release  records  to 
authorized  officials  within  DCP. 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 
writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
s/he  is  duly  authorized  To  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent, 
guardian  or  legal  representative  who 
requests  notification  of,  or  access  to,  a 
dependent/incompetent  person's  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  his/her  relationship  to  the 
dependent/incompetent  person  as  well 
as  his/her  own  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g., 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  DCP  employee  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  DCP  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  date 
of  access,  and  information  about  the 


verification  of  identity  on  a  separate  log 
sheet  maintained  in  the  record. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manger  or  the  DCP  Privacy  Act 
Coordinator  at  the  address  shown  as  the 
system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A 
comparison  will  be  made  of  that 
signature  and  the  signature  maintained 
on  file  prior  to  release  of  the  material 
requested.  Copies  of  the  records  to 
which  access  has  been  requested  will  be 
mailad  to  the  individual.  'The  original 
version  of  a  record  will  not  be  released 
except  in  ven,'  unusual  situations  when 
only  the  original  will  satisfy  the  purpose 
of  the  request. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  records 
may  6e  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  Requests  by  phone.  Becausy^ 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  made  outside  the 
Department,  if  any,  that  have  been  made 
from  that  individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specif\'  the  information 
bein;j  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers  or  their 
service  records;  efficiency  reports; 
persons  providing  references:  reports  of 
findings  and  recommendations  made  by 
the  commissioned  corps  Board 
members;  supervisors,  private  and 
GoveVnment  physicians;  hospitals  and 
clinics  rendering  treatment;  licensure 
and  professional  credentialing 
orgaaizations;  investigative  reports;  law 
enforcement  organizations;  court 
records;  death  certificates  and  reports  of 
death;  survivors  and  executors  of 
estates;  and  records  contained  in  the 
following  systems:  90-40-0001,  Public 
Health  Service  (PHS)  Commissioned 
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Corps  General  Personnel  Records,  HHS/ 
PSC/HRS;  09-40-0002.  Public  Health 
Service  (PHS)  Commissioned  Corps 
Medical  Records,  HHS/PSC/HRS;  09- 
40-0003.  Public  Health  Service  (PHS) 
Commissioned  Corps  Board 
Proceedings,  HHS/PSC/HRS;  and  09- 
40-0006,  Public  Health  Service  (PHS) 
Commissioned  Corps  Payroll  Records, 
HHS/PSC/HRS. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 

THE  ACT: 

None. 
09-40-0005 

SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Beneficiary-Contract  Medical/Health 
Care  Records.  HHS/PSC/HRS. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  LOCATION: 

Medical  Affairs  Branch  (MAB), 
Beneficiary  Medical  Programs  Section, 
DCP/HRS/PSC.  Room  4C-06.  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20857-0001. 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  8 
can  be  obtained  from  the  System 
Manager  at  the  location  identified 
below. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  or  were  legally 
entitled  to  health  care  through  the 
Public  Health  Service  and  who  have 
received  health  care  from  health 
professionals  or  facilities  under  contract 
or  agreement  with  the  Department  of 
Health  and  Human  Services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

May  include  any  or  all  of  the 
following:  Diagnostic  (laboratory/X-ray. 
etc.)  and  treatment  data;  sociological 
information;  invoices  for  services; 
eligibility  data  including  employment 
history;  and  uniformed  services 
information  (employing  services,  service 
numbers,  duty  station,  home  address, 
etc.). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  215  of  the  Public  Health 
Service  Act  (42  U.S.C.  216) 
"Regulations"  and  section  326  of  the 
Public  Health  Service  Act  (42  U.S.C. 
253)  "Medical  Services  to  Coast  Guard. 


National  Oceanic  and  Atmospheric 
Administration  and  the  Public  Health 

Service." 

PURPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC).  DCP. 
HHS  Operating  Divisions  and  other 
organizations  where  commissioned 
officers  are  assigned,  to: 

1.  Serve  as  the  basis  for  payment  for 
patient  care  and  for  continuity  in  the 
evaluation  of  the  patient's  condition  and 
treatment. 

2.  Furnish  documentary  evidence  of 
the  course  of  the  patient's  medical 
evaluation  and  treatment  to  document 
communications  between  the 
responsible  practitioner  and  any  other 
health  professionals  contributing  to  the 
patient's  care  and  treatment. 

3.  Verify  patient  eligibility. 

4.  Ensure  quality  assurance. 

5.  Monitor  contract  compliance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  these  records  and 
information  from  these  records  may  be 
made  to: 

1.  Medical  laboratories  and  facilities 
and  non-agency  physicians  in  order  to 
facilitate  treatment  and  payment  of  bills. 
Recipients  are  required  to  maintain 
adequate  safeguards  with  respect  to 
such  records. 

2.  The  Department  of  Commerce  to 
report  results  of  examination  and/or 
treatment  of  that  agency's  personnel. 

3.  The  Department  of  Defense  and  the 
Department  of  Veterans  Affairs  to  assist 
uniformed  services,  personnel,  retirees 
and  veterans  to  obtain  medical  care  or 
benefits. 

4.  A  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  other  issuance  of  a 
hcense.  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

5.  A  congressional  office  from  the 
record  of  an  individual  in  response  to  a 
verified  inquiry  fi-om  the  congressional 
office  made  at  the  written  request  of  that 
individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 


Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  official  capacity  where  the  Justice 
Department  has  agreed  to  represent  such 
employee,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice  to 
enable  that  Department  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Information  regarding  the 
commission  of  crimes  or  the  reporting  of 
occurrences  of  communicable  diseases, 
tumors,  child  abuse,  births,  deaths, 
alcohol  or  drug  abuse,  etc..  may  be 
disclosed  as  required  by  health 
providers  and  facilities  by  State  law  or 
regulation  of  the  department  of  health  or 
other  agency  of  the  State  or  its 
subdivision  in  which  the  facility  is 
located.  Disclosures  will  be  made  to 
organizations  as  specified  by  the  State 
law  or  regulation,  such  as  births  and 
deaths  to  the  vital  statistics  agency  and 
crimes  to  law  enforcement  agencies. 
Disclosure  of  the  contents  of  records 
which  pertain  to  patient  identity, 
diagnosis,  prognosis  or  treatment  of 
alcohol  or  drug  abuse  is  restricted  under 
the  provisions  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  Regulation  42  CFR  part  2,  as 
authorized  by  42  U.S.C.  290dd-2. 

8.  When  the  Department  contemplates 
contracting  with  a  private  firm  for  the 
purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

File  folders  and  electronic  data  base. 

RETRIEVABILTTY: 

Alphabetically  by  name,  by  PHS  serial 
number  and/or  by  Social  Security 
Number. 


SAFEGUARDS: 

1.  Authorized  Users 

a.  Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to 
departmental  employees  whose  official 
duties  require  such  access;  supervisory, 
contracting  officials  who  review  the 
contractor's  records  annually;  and 
doctors,  dentists,  nurses,  allied  health 
professionals  and  administrative  staff  in 
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the  contractor's  office  who  are  involved 
in  patient  care  management. 

b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  departmental  employees 
whose  official  duties  require  such 
access;  contracting  officials  who  review 
the  contractor's  records  annually;  and 
doctors,  dentists,  nurses,  allied  health 
professionals  and  administrative  staff  in 
the  contractor's  office.  Access  is  also 
granted  to  individuals  who  have  written 
permission  to  review  the  records  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record      - 
pertains. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with  locks. 
During  nonwork  hours,  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
behind  locked  inner  office  doors,  in 
desk  drawers  with  locks,  filing  cabinets 
with  locks,  or  other  security  equipment, 
all  of  which  are  kept  inside  authorized 
office  space  which  is  locked  whenever 
it  is  not  in  use.  Keys  to  furniture  and 
equipment  are  kept  only  by  the 
individual  who  is  assigned  to  that 
furniture  or  equipment  and  by  the  DCP 
security  officer. 

3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  All  users  of 
personal  information  in  cormection  with 
the  performance  of  their  jobs  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boimdaries  of  DCP.  When 


records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  copier  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

4.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use 
8  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  any  unauthorized 
persons  from  gaining  access  to  the 
records,  and  return  the  records  to  the 
System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
as  stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

a.  Automated  records.  Automated 
billing  data  are  retained  for  a  period  of 
six  years  and  three  months  after  the 
closing  of  a  file.  The  record  is  then 
destroyed. 

b.  Nonautomated  records. 
Nonautomated  records  are  retained  in 
the  MAB  files  until  the  contract  is 
terminated  or  the  payment  action 
completed.  The  medical  records  are 
then  forwarded  to  the  MAB,  DCP,  and 
retained  as  indicated  in  09-^0-0002, 
"PHS  Commissioned  Corps  Medical 
Records,  HHS/PSC/HRS. "  Billing 
information  is  retained  for  three  fiscal 
years,  then  purged  and  shredded. 
Patient  care  notes  are  retained  in  the 
chart  until  retirement,  termination  or 
inactivation.  Once  a  chart  is  inactivated 
for  over  three  years  it  is  sent  to  storage 
at  the  Northeast  Region  Federal  Records 
Center,  Bayonne,  New  Jersey  for  16 
years.  Destruction  at  that  time  is  in 
accordance  with  standard  practices  of 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DCP/HRS/PSC,  Room  4A- 
15,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 


representative)  seeking  access  to  his/her 
records  may  initially  contact  any  DCP 
office  or  employee  for  information  about 
obtaining  access  to  the  records.  The  DCP 
employees  will  inform  each  individual 
of  the  appropriate  procedures  to  follow. 
Individuals  may  also  seek  access  to 
these  records  by  initially  contacting  the 
duty  station  at  which  they  believe  the 
records  are  located,  hidividuals  at  the 
duty  station  will  ascertain  whether  the 
records  being  sought  are  maintained  at 
that  location.  If  the  records  are  not 
located  at  that  duty  station,  the 
employee  will  instruct  the  individual  as 
to  where  these  records  may  be  located. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  employee  providing 
access.  Refusal  to  provide  sufficient 
proof  of  identity  will  result  in  denial  of 
the  request  for  access  until  such  time  as 
proof  of  identity  can  be  obtained. 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  the  requester,  the 
requester  shall  be  asked  to  designate  in 
WTiting  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  the 
material's  contents  at  the 
representative's  discretion.  Such  a 
representative  must  provide  proof  that 
s/he  is  duly  authorized  to  review  the 
record  by  either  the  individual  or  the 
individual's  legal  guardian.  A  parent, 
guardian  or  legal  representative  who 
requests  notification  of,  or  access  to,  a 
dependent/incompetent  person's  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  Verify  his/her  relationship  to  the 
dependent/incompetent  person  as  well 
as  his/her  owm  identity. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  {e.g.. 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  employee  who  will  answer 
questions  and  ensure  that  the  individual 
neither  removes  nor  inserts  any  material 
into  the  record  without  the  knowledge 
of  the  DCP  employee.  If  the  individual 
requests  a  copy  of  any  records  reviewed, 
the  employee  will  provide  them  to  the 
individual.  The  employee  will  record 
the  najne  of  the  individual  granted 
access,  the  date  of  access,  and 
information  about  the  verification  of 
identity  on  a  separate  log  sheet 
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maintained  in  the  Beneficiary  Medical 
Program  office. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  at  the  address  shovvm  as  the 
system  location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A 
comparison  will  be  made  of  that 
signature  and  the  signature  maintained 
on  file  prior  to  release  of  the  material 
requested.  Copies  of  the  records  to 
which  access  has  been  requested  will  be 
mailed  to  the  individual.  The  original 
version  of  a  record  will  not  be  released 
except  in  very  unusual  situations  when 
only  the  original  will  satisfy  the  purpose 
of  then^quest. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  imder  other  legal  disability, 
information  in  the  individual's  records 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  Requests  by  phone.  Because 
positive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  made  outside  the 
Department,  if  any,  that  have  been  made 
from  that  individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
being  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  from 
Individuals,  employers,  other  health 
care  providers,  families  and  social 
agencies,  and  09-40-0002.  Public 
Health  Service  (PHS)  Commissioned 
Corps  Medical  Records,  HHS/PSC/HRS. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 

None. 
09-40-0006 
SYSTEM  NAME: 

Public  Health  Service  (PHS) 
Commissioned  Corps  Payroll  Records, 
HHS/PSC/HRS. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATIONS: 


Division  of  Commissioned  Personnel 
(DCP)/HRS/PSC,  Room  4-50,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857-0001. 

Records  in  this  system  are  kept  at  the 
address  shown  above  when  the  person 
to  whom  the  record  pertains  has  an 
active  relationship  with  the  PHS 
commissioned  corps  personnel  system. 
When  an  officer  ceases  the  active 
relationship  with  the  commissioned 
corps,  the  records  are  combined  with 
the  Official  Personnel  Folder  (OPF)  in 
records  system  09—40-0001,  "PHS 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS"  and 
transferred  to  the  appropriate  facility  as 
outlined  in  09-40-0001,  "PHS 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS." 

Duplicates  of  records  may  also  be 
maintained  in  operating  offices  (duty 
stations)  of  the  Department  and  other 
agencies  and  organizations  to  which 
PHS  Commissioned  Corps  officers  are 
assigned.  Contact  the  System  Manager 
for  the  location  of  specific  records. 

Names  and  addresses  of  contractors 
given  information  under  routine  use  7 
can  be  obtained  from  the  System 
Manager  at  the  location  identified 
below. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  part  of  or  who 
have  some  relationship  with  the  PHS 
Commissioned  Corps,  including:  Active 
duty  commissioned  officers;  former 
commissioned  officers;  inactive  reserve 
officers;  retired  commissioned  officers; 
deceased  commissioned  officers; 
dependents  and  survivors  of  the  above; 
former  spouses  of  officers;  and  qualified 
applicants  to  the  PHS  Commissioned 
Corps. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain: 

1.  Documents  related  to  pay, 
including  payroll  deductions,  leave, 
allotments,  charitable  contributions  and 
garnishments;  travel  and  allowances 
(including  overseas  educational 
allowances  for  dependents); 
documentation  of  dependent  status  used 
to  determine  entitlement  or  eligibility 
for  benefits;  debt  collections 
proceedings;  survivor  benefit  elections 
and  pay  records;  worksheets,  internal 
forms,  internal  memoranda  and  other 
documents  which  result  in,  or 
contribute,  to  an  action. 

2.  Special  pay  files  containing  special 
pay  contracts,  personnel  orders  and 


supporting  documentation  concerning 
special  pay;  worksheets,  internal  forms, 
internal  memoranda  and  other 
documents  which  result  in,  or 
contribute,  to  an  action. 

3.  Retirement  pay  files  containing 
personnel  orders  and  supporting 
documentation  concerning  retirement 
pay;  worksheets,  internal  forms,  internal 
memoranda  and  other  documents  which 
result  in,  or  contribute  to,  an  action. 

4.  Correspondence  relating  to  the 
above. 

AUfHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Public  Health  Service  Act  (42 
United  States  Code  (U.S.C.)  202-217, 
218a,  224,  228.  233,  and  other  pertinent 
sections);  The  Social  Security  Act  (42 
U.S.C.  410(m)  et  seq);  portions  of  Title 
10,  U.S.C,  related  to  the  uniformed 
services;  portions  of  the  Title  37,  U.S.C. 
related  to  pay  and  allowance  for 
members  of  the  uniformed  services; 
portions  of  Title  38,  U.S.C,  related  to 
benefits  administered  by  the 
Department  of  Veterans  Affairs;  sections 
of  50  U.S.C  App.,  related  to  the 
selective  service  obligations  and  the 
Soldiers'  and  Sailors*  Civil  Relief  Act; 
Executive  Order  (E.O.)  9397, 
"Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons";  E.O.  10450,  "Security 
Requirements  for  Government 
Employment";  and  E.O.  11140,  which 
delegates  the  authority  to  administer  the 
PHS  Commissioned  Corps  from  the 
President  to  the  Secretary,  HHS. 

PORPOSE(S): 

The  information  is  used  by  the 
Program  Support  Center  (PSC),  DCP, 
HHS  Operating  Divisions  and  other 
organizations  where  commissioned 
officers  are  assigned,  to: 

1.  Determine  eligibility  for  pay, 
allowances,  entitlements,  privileges, 
and  benefits. 

2.  Determine  the  eligibility  or 
entitlements  of  dependents  and 
beneficiaries  for  benefits  based  on  the 
service  of  a  PHS  commissioned  officer. 

3.  Give  legal  force  to  personnel 
transactions  and  establish  officer  rights 
and  obligations  under  the  pertinent  laws 
and  regulations  governing  the 
commissioned  corps  personnel  system. 

4.  Provide  information  to  HHS 
components  seeking  to  collect  an 
overdue  debt  to  the  Federal  government, 
but  only  to  the  extent  necessary  to 
collect  that  overdue  debt. 

5.  Provide  information  to  the  National 
Directory  of  New  Hires,  the  Federal 
Parent  Locator  System  (FPLS),  the 
Office  of  Child  Support  Enforcement 
(OCSE)  and  the  Administration  for 
Children  and  Families,  HHS,  for  use  in 
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locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action  in 
accordance  with  42  U.S.C.  653. 

6.  Provide  information  to  the  OCSE  to 
verify  with  the  Social  Security 
Administration  the  Social  Security 
numbers  in  cormection  with  the 
operation  of  the  FPLS  by  OCSE. 

7.  Provide  information  to  the  Office  of 
Child  Support  Enforcement  to  release  to 
the  Department  of  the  Treasury  for 
purposes  of  administering  the  Earned 
Income  Tax  Credit  program  (Section  32, 
Internal  Revenue  Code  of  1986)  and 
verifying  a  claim  with  respect  to 
employment  in  a  tax  return. 

8.  Upon  the  request  of  the  officer, 
provide  information  to  charities, 
financial  organizations,  insurance 
organizations  or  other  companies  for  the 
purposes  of  contributing  to  charity, 
payment  of  organizational  dues  or 
payment  for  an  organizational  benefit 
(such  as  insurance). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  or  information  fi-om 
these  records  may  be  used: 

1.  To  disclose  information  to  a 
congressional  office  ft^om  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  bom  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

3.  To  disclose  information,  such  as, 
but  not  limited  to,  name,  home  address. 
Social  Security  Number,  earned  income, 
withholding  status,  and  amount  of  taxes 
withheld,  to  the  Department  of  Treasury 
for  the  following  purposes:  preparation 
and  issuance  of  salary,  retired  pay,  and 


annuity  checks;  issuance  of  U.S.  savings 
bonds;  recording  income  information; 
and  collection  of  income  taxes. 

4.  To  disclose  to  State  and  local 
government  agencies  having  taxing 
authority  pertinent  records  relating  to 
employees,  retirees,  and  annuitants, 
including  name,  home  address.  Social 
Security  Number,  earned  income,  and 
amount  of  taxes  withheld,  when  these 
agencies  have  entered  into  teix 
withholding  agreements  with  the 
Secretary  of  Treasury,  but  only  to  those 
State  and  local  taxing  authorities  for 
which  a  member,  retiree,  or  annuitant  is 
or  was  subject  to  tax,  regardless  of 
whether  tax  is  or  was  withheld. 

5.  To  disclose  to  the  Social  Security 
Administration  pertinent  records 
relating  to  employees,  retirees,  and 
annuitants,  including  name,  home 
address,  Social  Security  Number,  earned 
income,  and  amount  of  taxes  withheld. 

6.  To  disclose  pertinent  information 
to  appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  when  PSC 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

7.  When  the  Department  contemplates 
contracting  writh  a  private  firm  for  the 
piupose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

8.  To  disclose  information  to  the 
Office  of  Management  and  Budget 
(0MB)  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  0MB  Circular 
No.  A-19,  or  for  budgetary  or 
management  oversight  purposes. 

9.  To  respond  to  interrogatories  in  the 
prosecution  of  a  divorce  action  or 
settlement  for  purposes  stated  in  10 
U.S.C.  1408  ("The  Former  Spouses" 
Protection  Act"). 

10.  To  disclose  information  about  the 
entitlements  and  benefits  of  a 
beneficiary  of  a  deceased  officer,  retiree, 
or  aimuitant  for  the  purpose  of  making 
disposition  of  the  estate. 

11.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 


employment  programs,  or  other 
functions  vested  in  the  Commission  by 
the  President's  Reorganization  Plan  No. 
1  of  1978. 

12.  To  disclose  payroll  information  to 
authorized  officials  in  Federal  agencies 
where  commissioned  officers  are 
assigned,  such  as  the  State  Department; 
the  Department  of  Defense;  the 
Department  of  Justice,  Bureau  of  Prisons 
and  the  Immigration  and  Naturalization 
Service;  the  Transportation  Department; 
United  States  Coast  Guard;  the 
Environmental  Protection  Agency;  the 
Department  of  the  Interior,  the  United 
States  Park  Service;  and  the  Commerce 
Department,  National  Oceanic  and 
Atmospheric  Administration. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSINQ,  RETAIMNG  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

* 

STORAGE: 

Automated  files  are  stored  on  disks, 
microfiche,  electronic  medium  and 
magnetic  tapes.  Nonautomated  (hard- 
copy)  files  are  kept  in  offices,  and  may 
be  stored  in  shelves,  safes,  cabinets, 
bookcases  or  desks. 

retrievamlity: 

Alphabetically  by  name,  by  PHS  serial 
number  and/ or  by  Social  Security 
Number. 

SAFEGUARDS: 

1.  Authorized  Users 

Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to: 
(1)  Personnel  employed  in  the  PSC  and 
the  Office  of  the  Surgeon  General 
(OSG)/OS;  (2)  personnel  employed  in 
DCP;  (3)  authorized  officials  in  HHS 
components  and  organizations  where 
commissioned  officers  are  assigned 
whose  official  duties  require  such 
access;  and  (4)  authorized  officials  in 
other  Federal  agencies,  such  as  those  in 
routine  use  13  above,  where 
commissioned  officers  are  assigned 
whose  official  duties  require  such 
access.  Automated  data  is  provided  to 
Department  personnel  officials  to 
update  information  contained  in  their 
personnel  records  and  pay,  leave  and 
attendance  systems.  The  Human 
Resource  Service  (HRS)  provides 
computer  design,  programming  and 
support  to  DCP,  and  has  access  to  the 
data  to  the  extent  necessary  to  facilitate 
the  p«)vision  of  these  services  to  DCP. 
However,  HRS  personnel  are  not 
authorized  to  grant  access  to  or  make 
disclosures  from  automated  data  in  this 
system  to  anyone  or  any  organization 
without  the  written  approval  of  the 
Director  of  DCP  or  to  an  official  to 
whom  this  authority  has  been  delegated. 
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b.  Nonautomated  records.  Access  to 
and  use  of  nonautomated  records  is 
limited  to  departmental  employees 
whose  official  duties  require  such 
access  or  to  individuals  needing  access 
to  the  information  for  purposes  stated 
under  routine  uses.  These  individuals 
are  permitted  access  to  records  only 
after  they  have  satisfactorily  identified 
themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
the  individual  to  whom  the  record 
pertains.  All  individuals  from  outside 
the  Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
oaths  and  must  submit  written  requests 
for  access  to  these  records  showing  the 
name  and  employing  office  of  the 
requester,  the  date  on  which  the  record 
is  requested  and  the  purpose  for 
reviewing  the  information  in  the 
records.  This  written  request  is  then 
placed  into  the  record. 

2.  Physical  safeguards 

a.  Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with  locks. 
During  nonwork  hours,  all  cabinets, 
storage  facilities,  rooms  and  offices  are 
locked  and  the  premises  are  patrolled 
regularly  by  building  security  forces. 

b.  Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
not  in  use,  they  are  closed  and  secured 
in  desk  drawers  vnth  locks,  filing 
cabinets  with  locks,  or  other  security 
equipment,  all  of  which  are  kept  inside 
authorized  office  space  which  is  locked 
whenever  it  is  not  in  use.  Keys  to 
furniture  and  equipment  are  kept  only 
by  the  individual  who  is  assigned  to 
that  furniture  or  equipment  and  by  the 
DCP  security  officer. 

3.  Procedural  safeguards 

a.  Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 


authorized  personnel.  Access  codes  and 
passwords  are  changed  on  a  random 
schedule.  In  addition,  programming  for 
automated  record  allows  authorized 
personnel  to  access  only  those  records 
that  are  essential  to  their  duties.  Remote 
access  to  automated  data  from  remote 
terminals  is  restricted  to  the  PSC,  OSG 
and  personnel  officials  where 
commissioned  officers  are  employed. 
No  access  is  permitted  to  organizations 
that  do  not  have  automated  personnel 
record-keeping  systems  that  comply 
with  Privacy  Act  requirements. 

b.  Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways  and  by 
the  building  security  force.  Official 
records  may  not  be  removed  from  the 
physical  boundaries  of  DCP.  When 
records  are  needed  at  a  remote  location, 
copies  of  the  records  will  be  provided. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that 
any  imperfect  or  extra  copies  are  not  left 
in  the  copier  room  where  they  can  be 
read,  but  are  destroyed  or  obliterated. 

4.  Contractor  Guidelines.  A  contractor 
who  is  given  records  under  routine  use 
7  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  any  unauthorized 
persons  from  gaining  access  to  the 
records,  and  return  the  records  to  the 
System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

When  an  officer  is  separated,  records 
are  incorporated  into  the  OPF  and 
transferred  to  a  Federal  Records  Center 
in  accordance  with  09-40-0001,  "PHS 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS"  procedures. 
>.  When  an  officer  retires  from  the 
commissioned  corps,  a  retirement 
pajTnent  file  is  generated  and 
maintained  in  DCP.  When  the  officer 
and/or  annuitant  dies,  the  file  is 
retained  in  DCP  for  3  years,  then  is 
incorporated  into  the  OPF  and 
transferred  to  a  Federal  Records  Center 
in  accordance  to  09-40-0001,  "PHS 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS"  procedures. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DCP/HRS/PSC,  Room  4A- 
15,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  An  individual 
(and/or  the  individual's  legal 
representative)  seeking  access  to  his/her 
records  may  initially  contact  the  DCP 
Privacy  Act  Coordinator  for  informadon 
about  obtaining  access  to  the  records. 
Each  individual  seeking  access  will  be 
required  to  verify  his/her  identity  to  the 
satisfaction  of  the  DCP  Privacy  Act 
Coordinator.  Refusal  to  provide 
sufficient  proof  of  identity  will  result  in 
denial  of  the  request  for  access  until 
such  time  as  proof  of  identity  can  be 
obtained.  The  System  Manager  has 
authority  to  release  records  to 
authorized  officials  within  DCP,  HHS 
and  other  organizations  where 
commissioned  officers  are  assigned. 

2.  Requests  in  person.  An  individual 
who  is  the  subject  of  a  record  and  who 
appears  in  person  seeking  access  shall 
provide  his/her  name  and  at  least  one 
piece  of  tangible  identification  (e.g., 
PHS  Commissioned  Corps  Identification 
Card,  driver's  license  or  passport). 
Identification  cards  with  current 
photograph  are  required.  The  records 
will  be  reviewed  in  the  presence  of  an 
appropriate  DCP  employee,  who  will 
answer  questions  and  ensure  that  the 
individual  neither  removes  nor  inserts 
any  material  into  the  record  without  the 
knowledge  of  the  DCP  employee.  If  the 
individual  requests  a  copy  of  any 
records  reviewed,  the  DCP  employee 
will  provide  them  to  the  individual.  The 
DCP  employee  will  record  the  name  of 
the  individual  granted  access,  the  date 
of  access,  and  information  about  the 
verification  of  identity  on  a  separate  log 
sheet  maintained  in  the  office  of  the 
Privacy  Act  Coordinator,  DCP. 

3.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  IXP  Privacy  Act 
Coordinator  at  the  address  shown  as  the 
System  Location  above.  All  written 
requests  must  be  signed  by  the 
individual  seeking  access.  A 
comparison  will  be  made  of  that 
signature  and  the  signature  maintained 
on  file  prior  to  release  of  the  material 
requested.  Copies  of  the  records  to 
which  access  has  been  requested  will  be 
mailed  to  the  individual.  The  original 
version  of  a  record  will  not  be  released 
except  in  very  unusual  situations  when 
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only  the  original  will  satisfy  the  purpose 
of  the  request. 

4.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  records 
may  be  disclosed  to  any  person  who  is 
legally  responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

5.  Requests  by  phone.  Because 
Jwsitive  identification  of  the  caller 
cannot  be  established  with  sufficient 
certainty,  telephone  requests  for  access 
to  records  will  not  be  honored. 

6.  Accounting  of  disclosures.  An 
Individual  who  is  the  subject  of  records 
maintained  in  this  records  system  may 
also  request  an  accounting  of  all 
disclosures  outside  the  Department,  if 
any,  that  have  been  made  from  that 
individual's  records. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
being  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

From  individual  officers,  applicants, 
dependents,  former  spouses  of  officers, 
governmental  and  private  training 
facilities,  health  professional  Ucensing 
and  credentialing  organizations, 
government  officials  and  employees  and 
from  the  records  contained  in  the 
following  systems:  90-40-0001,  Public 
Health  Service  (PHS)  Commissioned 
Officer  Personnel  Records"  HHS/PSC/ 
HRS  and  09-40-0010,  Pay,  Leave  and 
Attendance  Records,  HHS/PSC/HRS. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 
None. 

09-40-0010 

SYSTEM  NAME: 

Pay,  Leave  and  Attendance  Records, 
HHS/PSC/HRS. 

SYSTEM  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

HRS,  Personnel  and  Pay  Systems 
Division,  Silver  Spring  Centre,  Room 
1154,  8455  Colesville  Road,  Silver 
Spring,  Maryland  20910. 

FMS,  Division  of  Information  Systems 
and  Technology,  Room  17-66,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 


NIH,  Center  for  Information 
Technology,  9000  Rockville  Pike, 
Bethesda,  Maryland  20205. 

Inactive  records:  Federal  Retirement 
Record  Center,  Boyers,  PA. 

In  addition,  records  are  maintained  by 
timekeepers  and  payroll  liaisons. 
Contact  the  System  Manager  at  the 
location  identified  below  for  specific 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  paid  through  the 
Department  of  Health  and  Human 
Services  civilian  payroll  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  relating  to  pay,  allowance  and 
leave  determinations  made  about  each 
employee  paid  through  the  HHS  civilian 
payroll  system  such  as  employee's 
name,  date  of  birth,  Social  Security 
Number,  home  address;  employing 
organization,  pay  plan  and  grade,  hours 
worked,  leave,  timekeeper  number, 
income  taxes,  withholdings  and 
allotments,  insurance,  retirement,  Thrift 
Savings  Plan,  voluntary  leave  transfer, 
etc. 

AUTHORrry  for  maintenance  of  the  system: 

Title  5  U.S.  Code,  Chapter  55— Pay 
Administration  Title  5  U.S.  Code, 
Chapter  63 — Leave 

PURPOSE(S): 
Records  in  this  system  are  used  to: 

1.  Ensure  that  each  employee  in  the 
payroll  system  receives  proper  pay  and 
allowances. 

2.  Ensure  that  proper  deductions  and 
authorized  allotments  are  made  from 
employees'  pay. 

3.  Ensure  that  employees  are  credited 
and  charged  with  the  proper  amount  of 
sick  and  annual  leave. 

4.  Provide  information  to  the  Federal 
Parent  Locator  System  (FPLS),  the 
Office  of  Child  Support  Enforcement 
(OCSE),  locating  individuals  and 
identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support  and  for  enforcement 
action  in  accordance  with  42  U.S.C.  653. 

5.  Provide  information  to  OCSE  for 
release  to  the  Social  Security 
Administration  for  verifying  Social 
Security  Numbers  in  connection  with 
the  operation  of  the  FPLS. 

6.  Provide  information  to  OCSE  for 
release  to  the  Department  of  Treasury 
for  purpose  of  administering  the  Earned 
Income  Tax  Credit  Program  (section  32, 
Internal  Revenue  Code  of  1986)  and 
verifying  a  claim  with  respect  to 
employment  in  a  tax  return. 

7.  Provide  information  to  the  HHS 
Voluntary  Leave  Transfer  Program 


websites  for  Department  wide 
announcement  and  produce  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  functions  for 
which  the  records  are  collected  and 
maintained  and  for  related  personnel 
management  functions  or  pay  studies, 
and  other  purposes  compatible  with  the 
intent  for  which  the  record  system  was 
created. 

8.  Provide  information  to  HHS 
components  seeking  to  collect  an 
overdue  debt  owed  to  the  Federal 
Government,  but  only  to  the  extent 
necessary  to  collect  that  overdue  debt. 

9.  Provide  Department  management 
with  information  systems  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  these  records  may 
be  used: 

1.  To  prepare  W-2  Forms  to  submit  to 
the  Internal  Revenue  Service  and  to 
disclose  to  State  and  local  government 
agencies  having  taxing  authority 
pertinent  records  relating  to  employees, 
including  name,  home  address,  earned 
income,  and  amount  of  taxes  withheld. 

2.  To  a  Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

3.  In  the  event  that  this  system  of 
records  indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or/egulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  the 
refevant  records  in  the  system  of  records 
may  be  referred,  as  routine  uses  to  the 
appropriate  agency,  whether  State  or 
local,  charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

4.  When  a  contract  between  a 
component  of  the  Department  and  a 
laior  organization  recognized  under 
E.O.  11491  of  5  U.S.C.  Chapter  71 
provides  that  the  agency  will  disclose 
personal  records  when  relevant  and 
necessary  to  the  labor  organization's 
duties  of  exclusive  representation 
concerning  personnel  policies, 
practices,  and  matters  affecting  working 
conditions. 
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5.  To  financial  organizations 
designated  to  receive  labor 
organizations  or  management 
association  dues  withheld  from 
employees'  pay,  in  order  to  account  for 
the  amounts  withheld. 

6.  When  the  Department  contemplates 
that  it  will  contract  with  a  private  firm 
for  the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  These 
safeguards  are  explained  in  the  section 
entitled  "Safeguards." 

7.  To  disclose  to  the  U.S.  Office  of 
Persormel  Management  that  information 
that  is  relevant  and  necessary  to  carry 
out  its  role  as  the  oversight  agency 
responsible  for  promoting  the 
effectiveness  of  personnel  management 
and  ensuring  compliemce  with 
personnel  laws  and  regulations. 

8.  To  disclose  to  the  Merit  Systems 
Protection  Board  (including  its  Office  of 
the  Special  Counsel)  that  information 
that  is  relevant  and  necessary  to  carry 
out  its  role  as  the  oversight  agency 
responsible  for  protecting  the  integrity 
of  Federal  merit  systems  and  the  rights 
of  Federal  employees  working  in  the 
systems. 

9.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
cormection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  or  other  functions  vested  in 
the  Commission. 

10.  To  disclose  to  the  Federal  Labor 
Relations  Authority  (including  the 
General  Counsel  of  the  Authority  and 
the  Federal  Service  Impasses  Panel)  that 
information  that  is  relevant  and 
necessary  to  carry  out  its  oversight  role 
for  the  Federal  service  labor- 
management  relations  program. 

11.  To  the  Department  of  Labor  to 
make  compensation  determination  in 
connection  with  a  claim  filed  by  the 
employee  for  compensation  on  account 
of  a  job-connected  injury  or  disease. 

12.  To  respond  to  court  orders  for 
garnishments  of  an  employee's  pay  for 
alimony  or  child  support. 

13.  To  the  Department  of  Treasury  to 
disclose  information  such  as  name, 
home  address.  Social  Security  Number, 
earned  income,  withholding  status,  and 
amount  of  taxes  withheld  for  the 
following  purposes:  preparation  and 
issuance  of  salary,  retired  pay,  and 
annuity  checks;  issuance  of  U.S.  Savings 
Bonds;  recording  of  income  information; 
and  collection  of  income  taxes. 

14.  To  State  officers  of  unemployment 
compensation  in  connection  with 


claims  filed  by  former  HHS  employees 
for  unemployment  compensation. 

15.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

16.  To  the  Department  of  Justice,  a 
court  or  other  tribimal  when:  (a)  HHS, 
or  any  component,  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

17.  To  disclose  pertinent  information 
to  appropriate  Federal,  State,  or  local 
agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  when  PSC 
becomes  aware  of  evidence  of  potential 
violation  of  civil  or  criminal  law. 

18.  To  disclose  information  for  the 
purpose  of  conducting  computer 
matching  programs  designed  to  reduce 
fraud,  waste  and  abuse  in  Federal,  State 
and  local  public  assistance  programs 
and  operations. 

19.  To  disclose  information  to  other 
Federal  orgemizations  to  collect  an 
overdue  debt  owed  to  the  Federal 
Government,  but  only  to  the  extent 
necessary  to  collect  that  overdue  debt. 

20.  To  publicly  recognized  charitable 
organizations  for  payroll  deductions  or 
when  necessary  to  adjudicate  a  claim. 

21.  Provide  information  to  charities, 
financial  organizations  at  the  request  of 
the  employee  for  the  purposes  of 
facilitating  an  employee's  request  for 
direct  deposit  or  contribution  to  a 
charity,  starting  or  modifying  a  savings 
program,  etc. 

22.  To  a  Federal  agency  in  response 
to  a  written  request  from  the  agency 
head  specifying  the  particular  portion 
desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought. 
The  request  for  the  record  must  be 
connected  with  the  agency's  auditing 
and  investigative  functions  designed  to 
reduce  fraud,  waste  and  abuse;  it  must 


be  based  on  information  which  raises 
questions  about  an  individual's 
eligibility  for  benefits  or  payments;  and 
it  must  be  made  reasonably  soon  after 
the  information  is  received. 

23.  To  respond  to  court  orders  when 
an  employee  is  involved  in  garnishment 
proceedings  arising  because  an 
employee  is  involved  in  a  personal  debt 
collection  action. 

24.  To  thrift  and  savings  institutions 
to  adjudicate  a  claim  under  a  program, 
or  to  conduct  analytical  studies  of 
benefits  being  paid  under  such 
programs,  provided  such  disclosure  is 
consistent  with  the  purpose  for  which 
the  information  was  ordinarily 
collected. 

25.  To  the  Federal  Thrift  Savings  Plan 
to  maintain  employees  thrift  accounts, 
loans  or  loan  repayment  records. 

POUCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
disks,  microfiche,  electronic  media, 
magnetic  tapes  and  on  websites. 
Nonautomated  (hard-copy)  files  are  kept 
in  locked  offices,  and  may  be  stored  in 
locked  shelves,  safes,  cabinets, 
bookcases  or  desks. 

retrievability: 

Records  are  maintained  by  pay  period 
and  are  retrieved  by  name  and/or  Social 
Security  Number  and  timekeeper 
number  within  each  pay  period. 

SAFEGUARDS: 

1.  Authorized  Users 

Automated  Records.  Access  to  and 
use  of  automated  records  is  limited  to: 
(1)  Personnel  employed  in  the  PSC  and 
the  HHS  Operating  Division  persormel 
offices,  (2)  authorized  officials  in  HHS 
components  and  organizations  whose 
official  duties  require  such  access,  and 
(3)  authorized  officials  in  other  Federal 
agencies  for  whom  the  PSC  is  providing 
personnel  and/or  payrolling  service. 

Nonautomated  records.  Access  to  and 
use  of  nonautomated  records  is  limited 
to  departmental  employees  whose 
official  duties  require  such  access  or  to 
individuals  needing  access  to  the 
information  for  purposes  stated  under 
routine  uses.  These  individuals  are 
permitted  access  to  records  only  after 
they  have  satisfactorily  identified 
themselves  as  having  an  official  need  to 
review  the  information  and  have 
provided  satisfactory  proof  of  their 
identities.  Access  is  also  granted  to  ' 
individuals  who  have  written 
permission  to  review  the  record  when 
that  permission  has  been  obtained  from 
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^e  individual  to  whom  the  record 
pertains.  All  individuals  from  outside 
the  Department,  to  whom  disclosure  is 
made  pursuant  to  a  routine  use,  must 
complete  Privacy  Act  nondisclosure 
paths  and  must  submit  vmtten  requests 
for  access  to  these  records  showing  the 
name  and  employing  office  of  the 
requester,  the  date  on  which  the  record 
|ijs  requested  and  the  purpose  for 
reviewing  the  information  "in  the  record. 
This  written  request  is  then  placed  into 
the  record. 

[2.  Physical  safeguards 

Automated  records.  Terminals  by 
which  automated  records  are  accessed 
are  kept  in  offices  secured  with  locks. 
Automated  records  on  magnetic  tape, 
disks  and  other  computer  equipment  are 
kept  in  rooms  designed  to  protect  the 
physical  integrity  of  the  records  media 
and  equipment.  These  rooms  are  within 
inner  offices  to  which  access  is 
permitted  only  with  special  clearance. 
Outer  offices  are  secured  with  locks. 

Nonautomated  records. 
Nonautomated  records  are  kept  in  such 
a  way  as  to  prevent  observation  by 
I  Unauthorized  individuals  while  the 
records  are  actively  in  use  by  an 
authorized  employee.  When  records  are 
i|iot  in  use,  they  are  secured  in  filing 
cabinets  inside  secured  office  space 
which  is  locked  at  all  times.  Access  to 
[  the  office  space  requires  a  key  card  to 
^nter  and  access  is  permitted  only  to 
authorized  personnel. 

!  $.  Procedural  safeguards 

I     Automated  records.  Automated 
records  are  secured  by  assigning 
individual  access  codes  to  authorized 
personnel,  and  by  the  use  of  passwords 
for  specific  records  created  by 
authorized  personnel.  Access  codes  and 
passwords  are  changed  on  a  random 
schedule.  In  addition,  programming  for 
automated  record  allows  authorized 
personnel  to  access  only  those  records 
that  £ire  essential  to  their  duties.  Remote 
access  to  automated  data  from  remote 
terminals  is  restricted  to  the  FSC,  and 
OPDIV  personnel  officials.  No  access  is 
permitted  to  OPDIVs  that  do  not  have 
automated  personnel  recordkeeping 
systems  that  comply  with  Privacy  Act 
^quirements. 


Nonautomated  records.  All  files  are 
secured  when  employees  are  absent 
from  the  premises  and  are  further 
protected  by  locks  on  entry  ways. 
Official  records  may  not  be  removed 
from  the  physical  boundaries  of  PPSD. 
When  records  are  needed  at  a  remote 
location,  copies  of  the  records  will  be 
provided.  When  copying  records  for 
authorized  purposes,  care  is  taken  to 
ensure  that  any  imperfect  or  extra 
copies  are  not  left  in  the  copier  areas 
where  they  can  be  read,  but  are 
destroyed  or  obliterated. 

4.  Contractor  Guidelines. 

A  contractor  who  is  given  records 
under  routine  use  6  must  maintain  the 
records  in  a  secured  area,  allow  only 
those  individuals  immediately  involved 
in  the  processing  of  the  records  to  have 
access  to  them,  prevent  any 
unauthorized  persons  from  gaining 
access  to  the  records,  and  return  the 
records  to  the  System  Manager 
immediately  upon  completion  of  the 
work  specified  in  the  contract. 
Contractor  compliance  is  assured 
though  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

When  an  employee  is  separated  leave 
records  are  incorporated  into  the 
Official  Personnel  Folder  (OFF) 
maintained  by  the  servicing  personnel 
office  (SPO)  and  payroll  retirement 
information  is  transferred  to  the  Federal 
Retirement  Records  Center  in  Boyers, 
PA.  The  OFF  is  forwarded  to  the  new 
employing  agency  by  the  SPO.  These 
procedures  are  in  accordance  writh  U.S. 
Office  of  Personnel  Management 
policies  and  procedures. 

When  an  employee  retires  or  dies,  the 
employee  or  his/her  beneficiary  receives 
a  payment  for  his/her  annual  leave 
balance  and  the  retirement  information 
is  transferred  to  the  Federal  Retirement 
Records  Center  in  Boyers,  PA.  The  SPO 
transfers  the  OFF  to  the  Federal  Records 
Center.  These  procedures  are  in 
accordance  with  U.S.  Office  of 
Personnel  Management  policies  and 
procedures. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Personnel  and  Pay  Systems 
Division,  Human  Resources  Service, 
FSC,  HHS,  Suite  700,  8455  Colesville 
Road,  Silver  Spring,  MD  20910. 


NOTFICATION  PROCEDURES: 

The  same  as  Access  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

RECORD  ACCESS  PROCEDURES: 

1.  General  procedures.  A  subject 
individual,  or  parent,  or  legal  guardian 
of  an  incompetent  individual,  who 
appears  in  person  at  a  specific  location 
seeking  access  to  or  disclosure  of 
records  relating  to  him/her  may  initially 
contact  his/her  agency  personnel  office 
or  payroll  liaison  for  information  about 
obtaining  access  to  the  records.  Such 
individuals  will  be  required  to  verify 
their  identity  to  the  satisfaction  of  the 
agency  employee  providing  access. 
Refusal  to  provide  sufficient  proof  of 
identity  will  result  in  denial  of  the 
request  for  access  until  such  time  as 
proof  of  identity  can  be  obtained. 

2.  Requests  by  mail.  Written  requests 
must  be  addressed  to  the  System 
Manager  or  the  appropriate  Payroll 
Li&ison  Representative.  A  comparison 
will  be  made  of  that  signature  and  the 
signature  maintained  in  a  file  prior  to 
release  of  the  material  request.  Copies  of 
the  records  to  which  access  has  been 
requested  will  be  mailed  to  the 
individual. 

3.  Requests  by  phone.  Unless  positive 
identification  of  the  caller  can  be 
established,  telephone  requests  for 
access  to  records  will  not  be  honored. 

4.  Accounting  of  disclosures.  An 
individual  who  is  the  subject  of  the 
records  in  this  system  may  also  request 
an  accounting  of  all  disclosures  outside 
the  Department,  if  any,  that  have  been 
made  from  the  individual's  records. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  System 
Location  above  and  reasonably  identify 
the  record.  Specify  the  information 
being  contested.  State  the  corrective 
action  sought,  with  supporting 
justification,  along  with  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  directly  by 
the  individual,  derived  from 
information  supplied  by  the  individual, 
or  supplied  by  timekeepers  and  other 
authorized  officials. 

SYSTEMS  EXEMPTED  FROM  CERT  AM  PROVISION(S) 
OF  THE  ACT 

None. 
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09-40-0011 
SYSTEM  NAME: 

Proceedings  of  the  Board  for 
Correction  of  PHS  Commissioned  Corps 
Records,  HHS/PSC/HRS. 

SECURrTY  classification: 

None. 

SYSTEM  location: 

Board  for  Correction  of  PHS 
Commissioned  Corps  Records,  HHS/ 
PSC/HRS.  Room  17A-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  and  Washington 
National  Records  Center.  4205  Suitland 
Road,  Suitland,  Maryland  20409. 
Records  also  may  be  located  at  the 
contractor  site.  The  names  and 
addresses  of  contractors  used  by  the 
Board  for  Correction  can  be  obtained 
from  the  System  Manager. 

categories  of  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Commissioned  Officers  of  the  PHS 
Commissioned  Corps  who  appeal  to  the 
Board  for  Correction,  former  officers, 
their  spouses  and  heirs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Commissioned  Officer  case  files 
consisting  of  requests  for  correction  of 
alleged  errors  or  injustices; 
administrative  reports;  case  summaries; 
findings;  conclusions; 
recommendations;  Board  for  Correction 
decisions  and  related  documents, 
including  copies  of  records  from  other 
systems  of  records  as  specified  under 
Record  Source  Categories  below. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1552  "Correction  of  Military 
Records";  Public  Health  Service  Act,  42 
U.S.C.  213a(a)(12);  Executive  Order 
9397,  "Numbering  System  for  Federal 
Accounts  Relating  to  Individual 
Persons." 

PURPOSE(S): 

This  system  of  records  is  used: 

1.  To  process  appeals  ft-om  current  or 
former  Commissioned  Officers,  their 
spouses  and  heirs  to  determine  the 
existence  of  alleged  errors  or  injustices 
resulting  from  the  administration  of 
laws  and  regulations. 

2.  To  review  and  adjudicate  these 
appeals. 

3.  To  disclose  the  decisions  of  the 
Board  for  Correction  to  the  Division  of 
Commissioned  Personnel  (DCP)  for 
appropriate  action.  The  DCP  is  not 
authorized  to  release  copies  of  original 
Board  for  Correction  records  without 
approval  by  the  System  Manager. 

4.  To  document  all  actions  and 
activities  of  the  Board  for  Correction. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information: 

1.  To  a  congressional  office  ft-om  the 
record  of  any  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  To  the  Department  of  Justice,  a 
court  or  other  tribunal,  when:  (a)  HHS, 
or  any  component  thereof;  or  (b)  Any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  Any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  The 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components;  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

3.  To  appropriate  Federal,  State,  or 
local  agencies;  international  agencies;  or 
foreign  governments  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  statutes,  rules, 
regulations,  or  orders,  when  HHS 
becomes  aware  of  evidence  of  a 
potential  violation  of  civil  or  criminal 
law. 

4.  To  private  contractors  who  record 
and  transcribe  tapes  of  Board  for 
Correction  meetings.  Contractors  are 
required  to  comply  with  Privacy  Act 
safeguards  and  the  HHS  Privacy  Act 
Regulations  with  respect  to  such 
records.  These  safeguards  are  explained 
in  the  section  entitled  "Safeguards." 

5.  To  properly  identified  attorneys  of 
subject  individuals  or  their  personally 
designated  representatives,  to  court- 
appointed  representatives  of  mentally 
incompetent  or  otherwise  legally 
handicapped  subject  individuals  and  to 
guardians  to  the  extent  necessary  to 
assure  attainment  of  rights  or  payment 
of  benefits  to  which  such  individuals 
would  be  entitled. 

6.  To  Federal,  State  or  local 
government  agencies  (such  as  those 
concerned  with  disability 
compensation,  health  and  human 
services,  hospitals,  and  legal  affairs)  or 
to  public  interest  organizations  (such  as 
the  American  Red  Cross,  the  American 
Civil  Liberties  Union.  Disabled 


American  Veterans,  and  the  Legal  Aid 
Society)  when  the  subject  individual's 
request  for  correction  will  affect  the 
individual's  entitlement  to  rights  or 
benefits,  and  when  such  agencies  may 
have  information  which  will  assist  the 
Board  for  Correction  in  clarifying  that 
entitlement. 

7.  To  authorized  experts  or 
consultants  in  a  Federal  agency  or  in  the 
private  sector  if  the  Board  for  Correction 
has  determined  that  it  needs  such 
opinions  to  arrive  at  an  equitable 
decision  concerning  the  subject 
individual's  request;  or  to  authorized 
officials  in  a  Federal  agency  if  required 
to  facilitate  equitable  handling  of  a  case, 
e.g.,  to  an  EEO  official  when  a 
complaint  is  initiated  by  a  PHS 
commissioned  officer,  to  ensure  that  the 
same  complaint  has  not  already  been 
decided  through  the  Board  for 
Correction  process.  All  consultants, 
experts  and  Federal  officials  are 
required  to  comply  with  Privacy  Act 
safeguards  and  the  HHS  Privacy  Act 
Regulations  with  respect  to  such 
records. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  computerized  records, 
disks  and  microfiche. 

retrievability: 
Last  name  and  case  number. 

SAFEGUARDS: 

1.  Authorized  Users:  The  System 
Manager  and/ or  the  Executive  Secretary 
of  the  Board  for  Correction  will  control 
access  to  the  data.  Additional 
authorized  personnel  having  access  to 
the  data  are:  (1)  The  Executive  Director 
of  the  Board  for  Correction;  (2) 
Designated  clerical  support  staff  in  the 
offices  of  the  System  Manager  and  the 
Executive  Secretary;  (3)  Board  for 
Correction  members  on  a  need-to-know 
basis;  and  (4)  Experts,  consultants  or 
private  contractors  when  approved  by 
the  System  Manager. 

2.  Physical  Safeguards:  Automated 
records.  Automated  records  are  stored 
on  personal  computers  which  require 
passwords  for  access,  or  on  disks,  and 
are  located  in  offices  with  locks.  During 
nonwork  hours,  all  cabinets,  storage 
facilities  and  offices  are  locked  and  the 
premises  are  patrolled  regularly  by 
building  security  forces.  Nonautomated 
records.  When  records  are  not  in  use 
they  are  stored  in  filing  cabinets  with 
locks  located  in  an  inner  office  occupied 
during  working  hours  and  locked  at  all 
other  times. 
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3.  Procedural  Safeguards:  Authorized 
personnel  are  trained  to  comply  with 
provisions  of  the  Privacy  Act  and  the 
HHS  Privacy  Act  Regulations.  Records 
are  transmitted  in  sealed  envelopes  and 
are  identified  as  confidential  material. 
When  copying  records  for  authorized 
purposes,  care  is  taken  to  ensure  that  no 
imperfect  or  extra  pages  are  left  in  the 
copier  room.  These  pages  are  disposed 
of  by  shredding. 

4.  Contractor  Guidelines:  Contractor 
compliance  is  assured  through  inclusion 
of  privacy  requirements  in  contract 
clauses,  and  through  monitoring  by 
contract  and  project  officers.  A 
contractor  who  is  given  records  must 
maintain  the  records  in  a  secured  area, 
allow  only  those  individuals 
immediately  involved  in  the  processing 
lof  the  records  to  have  access  to  them, 
prevent  unauthorized  persons  from 
gaining  access  to  the  records,  caution 
employees  about  the  confidentiality  of 
the  records,  and  return  the  records  to 
the  System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractors  are  instructed  to 
make  no  disclosure  of  the  records 
except  as  authorized  by  the  System 
Manager. 

RETENTION  AND  DISPOSAL: 

Original  records  are  retained  at  the 
System  Location  either  for  one  year  after 
|the  Board  for  Correction's 
recommendation  for  favorable  decision 
is  upheld  by  the  approving  official,  or 
for  three  years  after  the  approval  of  the 
Board  for  Correction's  recommendation 
for  denial  of  an  appeal,  whichever 
applies  to  the  final  disposition  of  a  case. 
The  records  are  then  transferred  to  the 
Washington  National  Records  Center 
(WNRC)  and  are  destroyed  by  the 
WNRC  after  20  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Executive  Director  of  the  Board  for 
Correction  of  PHS  Commissioned  Corps 
Records,  Room  17-21,  Parklavm 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

'  NOTIFICATION  PflOCEDURES: 

Same  as  Access  Procedures.  The 
requester  is  required  to  specify 
'  reasonably  the  contents  of  the  records 
being  sought. 

RECORD  ACCESS  PROCEDURES: 

To  determine  whether  information 
about  themselves  is  contained  in  this 
system,  the  subject  individual  should 
■  contact  the  System  Manager  at  the  above 
address. 

A  subject  individual  who  appears  in 
person  is  required  to  provide  his/her 
name  and  at  least  one  piece  of  tangible 


identification  (e.g.,  PHS  Commissioned 
Corps  Identification  Card,  driver's 
license.  Social  Security  card,  or 
discharge  or  separation  papers). 

An  individual  making  a  written 
inquiry  is  required  to  sign  the  request 
mailed  to  the  System  Manager.  The 
signature  given  is  compared  with  the 
signature  on  file  prior  to  release  of  the 
material  requested. 

If  the  subject  individual  is 
represented  by  an  attorney,  other  than 
the  one  shown  on  the  application  to  the 
Board  for  Correction,  it  is  necessary  to 
have  in  the  case  file  a  dated  letter  signed 
by  the  subject  individual  giving  the 
name  of  the  attorney  and  stating  that  he/ 
she  has  been  authorized  access  to  the 
case  file.  If  the  subject  individual  is 
represented  by  another  person,  it  is 
necessary  to  have  in  the  case  file  a  dated 
letter  signed  by  the  individual  giving 
the  name  of  the  representative  and 
stating  that  he/she  has  been  authorized 
access  to  the  case  file.  In  both  instances, 
the  person  representing  the  subject 
individual  would  be  required  to  present 
documentation  identifying  him/herself 
as  being  the  person  mentioned  in  the 
application  or  in  a  letter  on  file  with  the 
Board  for  Correction. 

If  the  subject  individual  is  judged  to 
be  mentally  incompetent  to  handle  his/ 
her  personal  affairs,  a  court  order 
should  be  issued  to  that  effect.  The 
person  identifying  him/herself  as 
representing  the  subject  individual  in 
this  circumstance  is  required  to  present 
a  copy  of  the  court  order  and  to 
personally  identify  him/herself  as  being 
the  person  identified  in  the  order. 

If  the  subject  individual  is  physically 
incapacitated,  a  medical  statement 
certifying  to  the  physical  disability  is 
required,  signed  and  dated  by  a  licensed 
physician.  The  person  presenting  this 
statement  is  required  to  personally 
identify  him/herself  and  provide 
documentation  of  his/her  relationship  to 
the  subject  individual  (e.g.,  marriage 
license,  birth  certificate,  etc.). 

If  the  subject  individual  is  deceased, 
proof  of  death  is  required,  signed  and 
dated  by  the  appropriate  certifying 
agency  of  the  Federal  Government.  The 
person  presenting  this  document  is 
required  to  personally  identify  him/ 
herself  and  provide  documentation  of 
his/her  relationship  to  the  deceased 
(e.g.,  marriage  license,  birth  certificate, 
etc.). 

If  a  determination  is  made  that  the 
material  sought  contains  medical 
information  that  is  likely  to  have  an 
adverse  effect  on  either  the  subject 
individual  or  the  determination  of  his/ 
her  request,  the  requester  (whether  the 
subject  individual,  his/her  personal 
representative,  an  attorney  other  than 


the  one  shown  on  the  application  to  the 
Board  for  Correction,  a  court  appointed 
representative,  or  a  guardian)  shall  be 
asked  to  designate  in  writing  a 
physician  or  other  health  professional 
who  is  willing  to  review  the  material 
and  inform  the  requester  of  its  contents, 
at  (he  discretion  of  the  health 
professional.  The  person  designated  to 
evaluate  the  medical  information  must 
provide  proof  that  he/she  is  duly 
authorized  by  the  requester  to  review 
the  material. 

An  individual  who  is  the  subject  of 
the  records  maintained  in  this  records 
system  may  request  an  accounting  of 
disclosures  that  have  been  made  of  his/ 
her  records,  if  any. 

CONTESTIhtG  RECORD  PROCEDURES: 

If  access  has  been  granted,  the 
requester  shall  contact  the  System 
Manager  above,  reasonably  identify  the 
records,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
documentation,  to  show  how  the  record 
is  inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  appUcants; 
reports  of  findings  and 
recommendations  made  by  Board  for 
Correction  members;  Board  for 
Correction  decisions;  supervisors; 
private  and  Government  physicians; 
hospitals  and  clinics  rendering 
treatment;  investigative  reports;  death 
certificates  and  reports  of  death; 
survivors  and  executors  of  estates; 
private  and  Govermnent  agency  reports 
of  service  delivery,  compensation, 
disability  and  legal  opinions;  and 
records  contained  in  systems  09-40- 
0001,  Public  Health  Service  (PHS) 
Commissioned  Corps  General  Personnel 
Records,  HHS/PSC/HRS;  09-40-0002, 
Public  Health  Service  (PHS) 
Commissioned  Officer  Medical  Records, 
HHS/PSC/HRS;  09^0-0003.  Public 
Health  Service  (PHS)  Commissioned 
Corps  Board  Proceedings.  HHS/PSC/ 
HRS;  09-^0-0004.  Public  Health  Service 
(PHS)  Commissioned  Corps  Grievance, 
Investigatory  and  Disciplinary  Files, 
HHS/PSC/HRS;  09-^0-0005,  Public 
Health  Service  (PHS)  Beneficiary- 
Contract  Medical/Health  Care  Records. 
HHS/PSC/HRS;  and  09-^0-0006.  PubUc 
Health  Service  (PHS)  Commissioned 
Corps  Payroll  Records.  HHS/PSC/HRS. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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SYSTEM  name: 

Debt  Management  and  Collection 
System,  HHS/PSC/FMS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Division  of  Fin2mcial  Operations, 
Financial  Management  Service,  Program 
Support  Center,  Room  2B-40,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
20857. 

Division  of  Accounting,  Food  and 
Drug  Administration,  Room  11-41, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Division  of  State  Legislation  and 
Repatriation,  Administration  for 
Children  and  Families,  Aerospace 
Building,  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447. 

Division  of  Health  Professions 
Support,  Indian  Health  Service, 
Twinbrook  Metro  Plaza  Building,  Suite 
100,  12300  Twinbrook  Parkway, 
Rockville,  MD  20850. 

Division  of  Financial  Management, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Room  16C-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Division  of  Commissioned  Personnel, 
Human  Resources  Service,  Program 
Support  Center,  Room  4A-15,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

Personnel  and  Pay  Systems  Division, 
Human  Resources  Service,  Program 
Support  Center,  8455  Colesville  Road, 
Suite  700,  Silver  Spring,  MD  20910. 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8-22,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Division  of  Scholarships  and  Loan 
Repayments.  Bureau  of  Primary  Health 
Care,  Health  Resources  and  Services 
Administration,  10th  Floor,  East/West 
Towers,  4350  East-West  Highway, 
Bethesda,  MD  20814. 

Division  of  Accounting,  Health  Care 
Financing  Administration,  Room  C3- 
09-17.  7500  Security  Blvd.,  Baltimore, 
MD  21244. 

Division  of  Financial  Management. 
National  Institutes  of  Health,  Building 
31,  Room  B1B63,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

Financial  Management  Office,  Centers 
for  Disease  Control  and  Prevention, 
Room  3149,  1600  Clifton  Road,  Atlanta. 
GA  30333. 

Washington  National  Records  Center. 
4205  Suitland  Road.  Washington,  DC 
20409. 


Names  and  addresses  of  contractors 
given  information  under  routine  use  17 
can  be  obtained  from  the  System 
Manager  at  the  location  identified 
below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Individuals  owing  monies  to  HHS 
Operating  Divisions  or  other  Federal 
entities  for  which  PSC  provides  debt 
collection  services. 

2.  Individuals  owing  monies  include, 
but  are  not  limited  to,  students  and 
health  care  professionals  who  have 
received  student  loans,  scholarships, 
traineeships,  or  grant  funds  under  Titles 
III.  VII,  and  VIII  of  the  Public  Health 
Service  Act,  as  amended,  and  who  are 
delinquent  in  repaying  either  loans  or 
funds  owed  in  lieu  of  a  service 
obligation  under  such  programs. 

3.  Repatriates  owing  repayment  of 
funds  loaned  to  them  by  the  United 
States. 

4.  Individuals  owing  repayment  for 
services  rendered  such  as  Freedom  of 
Information  Act  requests  and  queries 
associated  with  the  National 
Practitioner  Data  Bank,  and  Health  Care 
Integrity  and  Protection  Data  Bank 
queries. 

5.  Current  and  separated  HHS 
employees  who  have  incurred  payroll 
debts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  in  this  system 
include  records  such  as:  Name;  taxpayer 
identification  number  and/ or  Social 
Security  Number;  address;  amount  of 
debt;  rate  of  interest;  account  and 
repayment  history  and  status; 
discipline/specialty;  lending 
institutions;  and  invoice  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Debt  Collection  Act  of  1982  (Pub.  L. 
97-365),  as  amended;  and  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134).  as  amended. 

PURPOSE(S): 

The  purpose  of  the  system  is: 

1.  To  reduce  the  amount  of 
outstanding  debts  owed  to  the  Federal 
Government. 

2.  To  protect  the  programmatic  and 
financial  integrity  of  Federal  funds  paid 
or  awarded  to  individuals. 

3.  To  be  used  by  other  components 
within  HHS  to  facilitate  debt 
management  activities. 

4.  To  be  used  for  developing  both 
regulatory  and  ad  hoc  management 
reports  relating  to  debt  collection 
activities. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
Records  may  be  disclosed: 

1.  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  that  individual. 

2.  To  authorized  persons  employed  at 
educational  institutions  where  the 
recipient  received  a  loan,  scholarship, 
or  grant.  The  purpose  of  this  disclosure 
is  to  assist  institutions  in  identifying 
delinquent  borrowers  and  to  enforce  the 
conditions  and  terms  of  such  loans, 
scholarships  and  grants. 

3.  To  the  Department  of  Justice,  or  to 
a  court  or  other  tribunal,  when:  (a)  HHS. 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  The 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  of  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  are  collected. 

4.  To  the  General  Accounting  Office, 
the  HHS  Inspector  General's  Office, 
private  auditing  firms,  and  to  the  Office 
of  Management  and  Budget  for  auditing 
financial  obligations  to  determine 
compliance  with  programmatic, 
statutory,  and  regulatory  provisions. 

5.  To  a  consumer  reporting  agency 
(credit  bureau)  to  obtain  a  commercial 
credit  report  for  the  following  purposes: 

a.  To  establish  creditworthiness  of  a 
loan/grant/scholarship/ traineeship 
applicant;  and 

b.  To  assess  and  verify  the  ability  of 
a  debtor  to  repay  debts  owed  to  the 
Federal  Government. 

Disclosures  are  limited  to  the 
individual's  name,  address.  Social 
Security  Number  and  other  information 
necessary  to  identify  him/her;  the 
funding  being  sought  or  amount  and 
status  of  the  debt;  and  the  program 
under  which  the  application  or  claim  is 
being  processed. 

6.  To  debt  collection  agents,  other 
Federal  agencies,  and  other  third  parties 
who  are  authorized  to  collect  a  Federal 
debt,  information  necessary  to  identify  a 
delinquent  debtor.  Disclosure  will  be 
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limited  to  the  debtor's  name,  address. 
Social  Security  Number,  and  other 
information  necessary  to  identify  him/ 
her;  the  amount,  status,  and  history  of 
the  claim;  and  the  agency  or  program 
under  which  the  claim  arose. 

7.  To  any  third  party  that  may  have 
information  about  a  delinquent  debtor's 
current  address,  such  as  a  U.S.  post 
office,  a  State  motor  vehicle 
administration,  a  professional 
organization,  an  alumni  association, 
etc.,  for  the  purpose  of  obtaining  the 
idebtor's  current  address.  This  disclosure 
will  be  limited  to  information  necessary 
to  identify  the  individual. 

8.  To  the  Defense  Manpower  Data 
iCenter,  Department  of  Defense,  to 
conduct  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  certain  benefit  payments 
resulting  from  Federal  employment  and 
are  delinquent  in  their  repayment  of 
debts  owed  to  the  U.S.  Government.  The 
PSC  will  disclose  this  information  in  an 
effort  to  collect  the  debts  by 
administrative  or  salary  offset  under  the 
provisions  of  the  Debt  Collection  Act  of 

1 1982  and  the  Debt  Collection 
I  improvement  Act  of  1996. 

9.  To  the  United  States  Postal  Service 
to  conduct  matching  programs  for  the 

f)urpose  of  identifying  and  locating 
ndividuals  who  are  receiving  Federal 

salaries  or  certain  benefit  payments 

resulting  from  Federal  employment  and 

are  delinquent  in  their  repayment  of 
1  debts  owed  to  the  U.S.  Government.  The 

PSC  will  disclose  this  information  in  an 

effort  to  collect  the  debts  by 
.  administrative  or  salary  offset,  under  the 

provisions  of  the  Debt  Collection  Act  of 

1982  and  the  Debt  Collection 

Improvement  Act  of  1996. 

10.  To  the  following  entities  to  help 
collect  a  debt  owed: 

a.  To  the  Treasury  Department  or 
another  Federal  agency  in  order  to  effect 
an  administrative  offset  under  common 
law  or  under  31  U.S.C.  3716 
(withholding  from  money  payable  to  or 
held  on  behalf  of  the  individual);  and 

b.  To  debt  collection  agents  or 
contractors  under  31  U.S.C.  3718  or 
under  common  law  to  help  collect  a 
past  due  amount  or  locate  or  recover 
debtors'  assets. 

11.  The  PSC  will  disclose  from  this 
system  of  records  a  delinquent  debtor's 
name,  address.  Social  Security  Number, 
and  other  information  necessary  to 
identify  him/her;  the  amount,  status, 
and  history  of  the  claim;  and  the  agency 
or  program  under  which  the  claim 
arose,  as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for  debts 
owed  by  Federal  employees;  if  the  claim 


arose  under  the  Social  Security  Act,  the 
employee  must  have  agreed  in  writing 
to  the  salary  offset; 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  authorized 
administrative  offset;  i.e.,  withhold 
money  payable  to  or  held  on  behalf  of 
debtors  other  than  Federal  employees; 
and 

c.  To  the  Department  of  Treasury, 
Internal  Revenue  Service  to  request  a 
debtor's  current  mailing  address  to 
locate  him/her  for  purposes  of  either 
collecting  or  compromising  a  debt,  or  to 
have  a  commercial  credit  report 
prepared. 

12.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal.  State  or  local,  charged  with 
enforcing  or  implementing  the  statute, 
rule,  regulation,  or  order. 

13.  To  the  Department  of  the 
Treasury,  Internal  Revenue  Service,  as 
taxable  income,  the  vmtten-off  amount 
of  a  debt  owed  by  an  individual  to  the 
Federal  Government  when  a  debt 
becomes  partly  or  wholly 
uncollectible — either  because  the  time 
period  for  collection  under  the  statute  of 
limitations  has  expired,  or  because  the 
Government  agrees  to  forgive  or 
compromise  the  debt. 

14.  To  the  Treasury  Department  or  to 
an  agency  operating  a  Debt  Collection 
Center  designated  by  the  Treasury 
Department  in  order  to  collect  past  due 
amounts. 

15.  If  PSC  or  an  agency  to  which  PSC 
provides  debt  collection  services 
decides  to  sell  a  debt  pursuant  to  31 
U.S.C.  section  3711(1),  a  record  from  the 
system  may  be  disclosed  to  purchasers, 
potential  purchasers,  and  contractors 
engaged  to  assist  in  the  sale  or  to  obtain 
information  necessary  for  potential 
purchasers  to  formulate  bids  and 
information  necessary  for  purchasers  to 
pursue  collection  remedies. 

16.  Pursuant  to  31  U.S.C.  Section 
3720E,  or  specific  program  regulations, 
PSC  may  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  a  delinquent  debtor  and  the 
existence  of  the  debt. 

17.  When  the  Department 
contemplates  contracting  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system,  relevant 
records  will  be  disclosed  to  such  a 


contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
These  safeguards  are  explained  in  the 
sei^tion  entitled  "Safeguards." 

speaal  disclosures  to  consumer  reporting 
aqIncies: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  158a(0  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3))  and  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134).  The  purposes  of  these 
disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  HHS  to 
improve  the  quality  of  loan  and 
scholarship  decisions  by  taking  into 
account  the  financial  reliability  of 
applicants.  Disclosure  of  records  will  be 
limited  to  the  individual's  name.  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
ledgers,  magnetic  tapes,  electronic 
media  and  diskettes. 

retrievabiuty: 

Records  are  retrieved  by  name.  Social 
Security  Number,  taxpayer 
identification  number  and  account 
number. 

safeguards: 

1.  Authorized  Users:  Employees  and 
officials  directly  responsible  for 
programmatic  or  fiscal  activity, 
including  administrative  and  staff 
personnel,  financial  management 
personnel,  computer  personnel,  and 
managers  who  have  responsibilities  for 
implementing  programs  funded  by 
Operating  Divisions  or  agencies  served 
by  PSC. 

2.  Physical  Safeguards:  File  folders, 
reports  and  other  forms  of  data,  and 
electronic  diskettes  are  stored  in  areas 
where  fire  and  life  safety  codes  are 
strictly  enforced.  All  documents  and 
diskettes  are  protected  during  lunch 
hours  and  nonduty  hours  in  locked  file 
cabinets  or  locked  storage  areas. 
Magnetic  tapes  and  computer  matching 
tapes  are  locked  in  a  computer  room 
arid  tape  vault. 
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3.  Procedural  Safeguards:  All 
authorized  users  protect  information 
from  public  view  and  from 
unauthorized  personnel  entering  an 
office. 

4.  Technical  Safeguards:  PSC 
conducts  regular  reviews  of  computer 
access  to  the  automated  system  by 
reviewing  listings  of  employees  who 
have  access  to  the  system  via  terminal 
entry.  All  personal  computers  having 
forte  boards  with  modems  are  protected. 
Access  is  limited  by  use  of  IDs  and 
passwords.  PSC  utilizes  a  Resource 
Access  Control  Facility  program  product 
which  provides  systems  security, 
resource  access  control,  auditability  and 
accountability  and  administrative 
control. 

Contractor  Guidelines:  A  contractor 
who  is  given  records  under  routine  use 
17  must  maintain  the  records  in  a 
secured  area,  allow  only  those 
individuals  immediately  involved  in  the 
processing  of  the  records  to  have  access 
to  them,  prevent  any  unauthorized 
persons  from  gaining  access  to  the 
records,  and  return  the  records  to  the 
System  Manager  immediately  upon 
completion  of  the  work  specified  in  the 
contract.  Contractor  compliance  is 
assured  through  inclusion  of  Privacy 
Act  requirements  in  contract  clauses, 
and  through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  are  instructed  to  make 
no  disclosure  of  the  records  except  as 
authorized  by  the  System  Manager  and 
stated  in  the  contract. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the 
responsible  organizations  listed  under 
"System  Location"  until  completion  of 
the  repayment  of  the  debt.  The  records 
are  then  sent  to  the  Federal  Records 
Center  for  a  retention  period  of  six  years 
and  three  months,  and  are  subsequently 
disposed  of  in  accordance  with  National 
Archives  and  Records  Administration 
standard  disposal  practices. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Debt  Management  Branch. 
Division  of  Financial  Operations, 


Financial  Management  Service,  Program 
Support  Center,  Parklawn  Building, 
Room  2B40,  5600  Fishers  Lane, 
Rockville,  MD  20857. 


NOTIFICATION  PROCEDURE: 

To  find  out  if  the  system  contains 
records  about  you,  contact  the  System 
Manager  at  the  above  address. 

Requests  in  person:  A  subject 
individual,  or  parent,  or  legal  guardian 
of  an  incompetent  individual,  who 
appears  in  person  at  a  specific  location 
seeking  access  to  or  disclosure  of 
records  relating  to  him/her  shall  provide 
his/her  name,  current  address,  and  at 
least  one  piece  of  tangible  identification 
such  as  driver's  license,  passport,  voter 
registration  card,  or  union  card. 
Identification  papers  with  current 
photographs  are  preferred  but  not 
required.  If  a  subject  individual  has  no 
identification  but  is  personally  known 
to  an  agency  employee,  such  employee 
shall  make  a  wrritten  record  verifying  the 
subject  individual's  identity.  Where  the 
subject  individual  has  no  identification 
papers,  the  responsible  agency  official 
shall  require  that  the  subject  individual 
certify  in  writing  that  he/she  is  the 
individual  who  he/she  claims  to  be  and 
that  he/she  understands  that  the 
knowing  and  willful  request  or 
acquisition  of  a  record  concerning  an 
individual  under  false  pretenses  is  a 
criminal  offense  subject  to  a  fine.  In 
addition,  the  following  information  is 
needed:  (1)  The  name  of  the  assistance 
program  that  he/she  participated  in,  (2) 
dates  of  enrollment  in  the  program,  and 
(3)  school(s)  of  attendance. 

Requests  by  mail:  Written  requests 
must  be  addressed  to  the  System 
Manager  and  must  contain  the  name 
and  address  of  the  requester,  his/her 
date  of  birth,  and  either  his/her 
notarized  signature  to  verify  his/her 
identity,  or  a  vmtten  certification  that 
the  requester  is  who  he/she  claims  to  be 
and  understands  that  the  knownn  and 
willful  request  or  acquisition  of  records 
concerning  an  individual  under  false 
pretenses  is  a  criminal  offense  subject  to 
a  fine.  In  addition,  the  following 
information  is  needed:  The  name  of  the 


assistance  program  that  he/she 
participated  in  and.  for  student 
assistance  programs,  dates  of  enrollment 
in  the  program,  and  school(s)  of 
attendance. 

In  addition,  be  informed  that 
provision  of  the  Social  Security  Number 
may  assist  in  the  verification  of  your 
identity  as  well  as  the  identification  of 
your  record.  Providing  your  Social 
Security  Number  is  voluntary  and  you 
will  not  be  refused  access  to  your  record 
for  failure  to  disclose  your  Social 
Security  Number. 

Requests  by  telephone:  Since  positive 
identification  of  the  caller  cannot  be 
established,  telephone  requests  are  not 
honored. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  provide  a  reasonable 
description  of  the  record  being  sought. 
Requesters  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager,  provide 
a  reasonable  description  of  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  the 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Individuals  whose  records  are 
contained  in  the  system;  Federal 
agencies,  including  but  not  limited  to  all 
Operating  Divisions  of  the  Department 
of  Health  and  Human  Services  and  the 
Department  of  the  Treasury;  credit 
reporting  agencies;  lending  institutions; 
professional  associations;  schools  of 
higher  education;  and  Federal  and  State 
courts. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 

None. 
[FR  Doc.  98-32625  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Proposed  Substantive  Changes 


Research  and  Special  Programs 
Administration 

49  CFR  Parts  105, 106,  and  107 
[Docket  No.  RSPA-98-3974] 
RIN  2137-A020 

Revised  and  Clarified  Hazardous 
Materials  Safety  Rulemaking  and 
Program  Procedures 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  In  response  to  President 
Clinton's  mandate  to  Federal  agencies  to 
make  communications  with  the  public 
more  imderstandable,  RSPA  is  issuing 
this  NPRM  in  which  it  proposes  to 
revise  and  clarify  the  hazardous 
materials  safety  rulemaking  and 
program  procedures  by: 

•  Putting  them  into  plain  language 
and  making  minor  substantive  changes. 

•  Creating  a  new  part  that  will  contain 
all  defined  terms  used  in  RSPA's 
procedural  regulations. 

•  Demonstrating  clearer  Federal 
Register  and  Code  of  Federal 
Regulations  (CFR)  formats. 

DATES:  Send  your  comments  on  or 
before  February  9, 1999. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  RSPA-98- 
3974  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  RSPA  has 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  by  e-mail  to 
rspa.counsel@rspa.dot.gov.  You  may 
review  public  dockets  containing 
comments  to  these  proposed  regulations 
in  the  Dockets  Office  between  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Christian,  Office  of  the  Chief 
Counsel,  (202)  366-4400,  Research  and 
Special  Programs  Administration. 
SUPPLEMENTARY  INFORMATION: 


RSPA  ("we")  proposes  to  revise  all  of 
parts  106  and  107,  and  to  create  a  new 
part  105  that  will  eventually  contain  all 
definitions  for  terms  used  in  Title  49, 
parts  106.  107  and  110.  and  perhaps 
parts  130  and  171  through  180.  The 
proposed  revisions  respond  to  President 
Clinton's  June  1.  1998  Executive 
Memorandum  directing  Federal 
agencies  to  make  communications  with 
the  public  more  understandable.  We 
propose  to  clarify  existing  requirements 
and  make  minor  substantive  changes 
which  are  explained  in  the  following 
paragraphs.  We  will  revise  the 
remainder  of  subchapter  A  into  plain 
language  in  a  future  rulemaking. 

Part  105 

We  propose  to  create  a  new  part  105 
that  will  tell  you  how  to  obtain 
information  from  us  about  our 
procedural  regulations  and  the 
Hazardous  Materials  Regulations 
(HMR).  It  will  also  explain  subpoenas 
and  service  of  documents.  We  also  have 
revised  mailing  addresses  throughout 
parts  105  and  106  to  ensure  that 
documents  you  send  us  reach  the 
appropriate  RSPA  office  in  a  timely 
manner. 

Also,  proposed  part  105  would 
eventually  contain  all  definitions  that 
are  now  in  various  places  throughout 
subchapter  A  and  may  eventually 
include  the  definitions  now  found 
throughout  subchapters  B  and  C.  This 
change  would  let  you  go  to  a  single 
location  for  all  defined  terms.  Part  105 
would  also  include  some  definitions 
found  in  section  5102  of  Federal 
hazardous  material  transportation  law, 
49  U.S.C.  5101  et  seq,  that  apply  to 
terms  used  in  the  Hazardous  Materials 
Regulations  but  do  not  appear  in  the 
regulations  themselves.  As  a  result  of 
the  present  deficiency,  you  must  refer  to 
the  statute  to  determine  what  particular 
words  in  the  regulations  mean. 

At  this  time,  proposed  part  105 
contains  a  limited  number  of  definitions 
that  have  been  rewritten  into  plain 
language.  Many  of  these  terms  are  also 
defined  in  49  CFR  parts  107  and  171. 
Consequently,  the  same  term  may  be 
defined  with  different  language  in  part 
105  on  the  one  hand  and  parts  107  and 
171  on  the  other.  Nevertheless,  the  plain 
language  definitions  in  proposed  part 
105  are  intended  to  have  the  same 
meaning  as  those  in  parts  107  and  171; 
we  did  not  intend  to  make  any 
substantive  changes  when  we  rew^rote 
the  proposed  part  105  definitions  into 
plain  language. 


Part  106 

Proposed  §  106.5  contains  new 
information  on  our  rulemaking  process. 
Specifically,  it  states  that  we  use 
informal  rulemaking  procedures  under 
the  Administrative  Procedure  Act. 
Furthermore,  this  section  sets  out  the 
types  of  rulemaking  documents  we 
normally  use  to  propose  and  adopt 
changes  to  our  regulations. 

Section  106.15  describes  an  advance 
notice  of  proposed  rulemaking. 

Section  106.20  describes  a  notice  of 
proposed  rulemaking. 

Section  106.30  describes  a  final  rule. 

Section  106.35  describes  an  interim 
final  rule. 

Section  106.40  describes  a  direct  final 
rule. 

Section  106.70  proposes  to  allow 
commenters  to  electronically  file  their 
comments  in  a  rulemaking  proceeding. 
It  also  would  allow  us  to  reject  paper 
and  electronic  comments  that  are 
frivolous,  abusive,  or  repetitious. 

Sections  106.80  through  106.95  talk 
about  "public  meetings"  rather  than 
"informal  hearings."  We  are  proposing 
this  language  change  to  more  accin-ately 
reflect  the  nature  of  these  public, 
information-gathering  sessions. 

Sections  106.115  through  106.140 
propose  to  eliminate  the  current 
petition-for-  reconsideration  procedures 
in  §  106.35  and  §  106.38.  Current 
§  106.35  requires  that  you  file  a  petidon 
for  reconsideration  of  a  rule  with  either 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  or  RSPA's 
Chief  Counsel,  depending  on  the  subject 
matter  of  the  regulation  you  are 
challenging.  Current  §  106.38  then 
allows  you  to  appeal  the  decision  of  the 
Associate  Administrator  or  the  Chief 
Counsel  by  filing  an  appeal  with  RSPA's 
Administrator. 

Only  the  Administrator  has  the 
authority,  delegated  from  the  Secretary 
of  Transportation,  to  grant  a  petition  for 
reconsideration  that  results  in  a  new 
final  rule.  Therefore,  petitions  for 
reconsideration  and  appeals  are 
currently  processed  through  the 
Administrator.  The  proposed  regulatory 
change  avoids  duplicative  appeal 
procedures  by  limiting  the  process  to 
action  by  the  Administrator  only. 

Part- 107 

The  substance  of  the  procedural 
regulations  in  part  107,  subpart  A.  has 
been  captured  in  proposed  parts  105 
and  106.  Consequently,  with  the 
exception  of  §  107.1— which  would 
contain  the  definitions  now  found  in 
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§  107.3 — we  propose  to  remove  the 
regulations  currently  contained  in  Part 
107  subpart  A. 

2.  Clearer  Federal  Register  and  CFR 
1 1  Formats 

[    Plain  language  helps  readers  find 
requirements  quickly  and  understand 
them  easily.  To  do  that,  we  have 
reorganized  and  reworded  the  parts 
using  plain-l£mguage  techniques  not 
usually  found  in  the  Federal  Register 
and  CFR,  such  as  these: 

•  Undesignated  center  headings 
cluster  related  sections  within  subparts. 

•  Short  sections,  paragraphs, 
sentences,  and  words  speed  up  reading 
and  enhance  imderstanding. 

•  Sections  as  questions  and  answers 
focus  sections  better  and  combine  to 
establish  a  rule. 

•  Personal  pronouns  reduce  passive 
voice  and  draw  readers  into  the  writing. 

•  Tables  display  complex  information 
jin  a  simple,  easy-to-read  format. 

'  In  coordination  with  the  Office  of  the 
Federal  Register  (OFR)  and  the  National 
Partnership  for  Reinventing  Government 
(NPR),  RSPA  is  proposing  changes  in 
format  that  would  make  all  regulations 
easier  to  read.  The  changes  respond  to 
the  call  in  President  Clinton's  Executive 
Memorandum  of  June  1,  1998,  for 
writing  that  uses  "easy-to-read  design 
features."  RSPA  intends  to  use  these 
and  other  plain  language  techniques,  as 
t  appropriate,  in  future  rulemaking 
t  projects  if  the  OFR  approves  them  for 
general  use.  The  public  and  all  agencies 
are  invited  to  comment  on  the  proposed 
(iianges. 

Staggering  Paragraph  Levels 

OFR  strongly  recommends  that 
agencies  never  use  more  than  three 
levels  of  paragraphs  (for  example 
(a)(l)(i)),  but  distinguishing  one  level 
from  another  is  hard  because  all 
paragraphs  in  the  CFR  start  at  the  same 

!  distance  from  the  left  margin.  To  make 
relative  importance  stand  out,  we  have 

I  drafted  this  proposed  rule  using  the 

I  following  format  features: 

•  Different  paragraph  levels  start  in 
different  places.  You  see  the  limit  of 
three  levels  and  proposed  staggered 
indentations  at  §  106.45.  Indenting  first 
lines  of  three  levels  of  paragraphs  has 
virtually  no  effect  on  the  length  of  the 
text. 

•  Main  paragraphs  start  at  the  margin. 
This  change  would  show  that  main 
paragraphs  (those  without  numbers  or 
letters)  are  at  the  highest  level.  See  the 
first  sentence  in  §  106.45. 


Spacing  Between  Paragraphs 

The  dense  formats  of  the  Federal 
Register  and  CFR  save  on  pages  but 
hinder  reading.  Though  section 
headings  are  framed  by  blank  lines 
above  and  below  them,  there  is  no  such 
relief  to  the  fine  print  within  a  section, 
where  users  do  their  closest  reading.  To 
make  navigation  faster  and  easier,  at 
least  one  commercial  publisher  of  the 
Federal  Acquisition  Regulations  has 
adopted  two  techniques  that  RSPA 
proposes  here: 

•  Blank  half  lines  separate 
paragraphs.  The  visual  relief  helps 
readers  move  around  and  spot  things 
fast.  Using  this  proposed  rule  document 
as  an  example,  blank  half  fines  add 
about  one-half  page  in  10  (or  an  increase 
of  about  5  percent).  Agencies  may  be 
able  to  offset  this  space  increase  and 
resulting  increases  in  publication  costs 
by  taking  advantage  of  some  economies 
of  plain  language. 

•  All  new  paragraphs  start  on  new 
lines.  Most  paragraphs  do  start  on  new 
lines  now,  with  this  exception:  when  a 
paragraph  consists  of  just  a  heading,  the 
next  paragraph  starts  beside  it.  The 
compression  creates  an  occasional 
inconsistency  that  complicates  reading. 
Imagine  §  106.40(d)(1)  starting  next  to 
"Withdrawing  a  direct  final  rule."  The 
proposed  change  makes  the  placement 
of  section  designations  entirely 
consistent.  It  lets  readers  devote  more  of 
their  limited  time  to  understanding  the 
substance  and  less  to  compensating  for 
the  format's  irregularities. 

RSPA,  OFR  and  NPR  are  interested  in 
your  views  on  the  need  for  format 
changes  in  the  Federal  Register  and 
CFR.  Changes  can  be  implemented  over 
time,  as  new  regulatory  documents  are 
published,  but  where?  In  the  Federal 
Register  alone?  In  the  CFR  as  well? 
Within  the  Federal  Register,  should 
blank  half  lines  between  paragraphs  be 
added  to  regulatory  text  alone  or  to 
preambles  as  well? 

Identifying  Defined  Terms 

RSPA  proposes  to  list,  at  the 
begirming  of  each  subpart,  the  defined 
terms  that  are  used  within  the  subpart 
and  to  refer  the  reader  to  the  new  part 
105  definitions.  This  way,  readers  will 
know  that  RSPA  has  given  a  term  a 
precise  meaning  and  will  know  where 
to  find  it.  This  proposal  leaves  certain 
practices  unchanged.  In  a  definitions 
section,  writers  would  still  underline  a 
term  on  its  first  appearance  and  OFR 
would  still  italicize  the  defined  term.  In 
such  a  section,  writers  would  still  have 
the  option  of  ending  a  definition  with  a 
cross-reference  to  the  term's  first 


substantive  use.  Similarly,  writers 
would  still  have  the  option  of  following 
the  first  substantive  use  of  a  defined 
term  writh  a  cross-reference  back  to  the 
section  that  defines  it. 

Clarifying  Table  Format 

This  proposal  illustrates  the  use  of 
horizontal  lines  and  plain  language  in  a 
tab4e  format,  and  adopts  other  standard 
features  of  table  design.  For  an  example, 
see  the  table  in  §  106.110. 

•  Tables  use  horizontal  lines.  This  is 
common  practice  in  newspapers  and 
magazines  (stock  market  tables  are  an 
example).  But  tables  in  the  Federal 
Register  and  CFR  often  have  vertical 
lines  between  columns,  separating 
closely  related  matter  and  blocking 
normal  left-to-right  reading.  Under  this 
prsposal,  if-then  tables  would  appear 
writh  horizontal  lines  between  rows  and 
no  vertical  lines  anywhere. 

•  Column  widths  vary.  Currently, 
columns  may  be  too  wide  or  too  narrow 
for  the  amount  of  text.  This  proposal 
would  have  column  widths  adjusted  to 
fit  the  text  in  them. 

•  Column  headings  start  at  left 
margins.  Currently,  colunm  headings 
which  are  centered  do  not  contribute  to 
the  clean  left  margin  that  substitutes  for 
a  vertical  line. 

•  Column  headings  appear  in 
boldface.  In  plain  text  now,  they  do  not 
stand  out  as  they  might.  Agencies  would 
continue  to  have  the  option  of 
submitting  tables  in  camera-ready  form. 

•  Tables  use  text  font.  In  the  past, 
tables  and  text  have  ap|>eared  in 
different  fonts,  a  visual  inconsistency 
we  propose  to  eliminate. 

Centering  Headings  in  the  Federal 
Register 

After  clustering  related  sections  into 
subparts,  writers  currently  have  the 
option  of  clustering  them  further  under 
center  headings.  They  draft  these 
headings  in  initial  caps,  without 
number  or  letter  designations,  in  both 
the  text  and  tables  of  contents.  You  see 
the  organizing  power  of  center  headings 
throughout  parts  105  and  106. 

Currently,  undesignated  center 
headings  appear  as  intended  in  the  CFR 
but  not  in  Oie  Federal  Register.  In  the 
latter,  center  headings  appear  at  the  left 
margin  and  look  fike  section  headings 
without  section  numbers.  The  effect  is 
confusing,  especially  for  first-time 
readers.  The  proposed  change  would 
improve  the  placement  and  look  of 
undesignated  center  headings  in  the 
Federal  Register  by  making  them  appear 
centered  as  they  do  in  the  CFR. 
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Using  Bulleted  Lists  in  Preamble 
Summaries 

Currently,  preamble  summaries 
appear  in  running  text  only.  But  the 
information  required  there-what  the 
rule  does,  why  it  is  necessary,  and  the 
intended  effect-lends  itself  to  vertical 
listing  with  bullets.  (See  this  preamble's 
summary.) 

3.  Regulatory  Analysis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
Consequently,  it  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 
RSPA  will  not  prepare  a  regulatory 
impact  analysis  or  a  regulatory 
evaluation  because  this  proposed  rule 
has  minimal  economic  impact.  This 
determination  may  change  as  a  result  of 
public  comment.  This  proposed  rule  is 
not  significant  according  to  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26.  1979). 

Executive  Order  12612 

RSPA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism").  RSPA  has  determined 
that  this  proposed  rule  does  not  have 
sufficient  Federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Executive  Order  13084 

We  do  not  believe  that  the  revised 
regulations  evolving  from  this  NPRM 
will  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  when  analyzed  under  the 
principles  and  criteria  contained  in 
Executive  Order  13084  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  would  not  apply. 
Nevertheless,  this  NPRM  specifically 
requests  comments  from  affected 
persons,  including  Indian  tribal 
governments,  as  to  its  potential  impact. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  RSPA  must 
consider  whether  a  notice  of  proposed 
rulemaking  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  clarifies  and  revises  RSPA's  general 
procedures  and  rulemaking  procedures 
to  assist  the  public  to  better  understand 
our  procedures.  Therefore.  I  certify  that 
this  proposed  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  This  proposed  rule  does  not 
propose  any  new  information  collection 
requirements. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  resuh  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000.  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  NPRM  does  not  propose  business 
process  changes  or  require 
modifications  to  computer  systems. 
Because  this  NPRM  apparently  does  not 
affect  organizations'  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
intend  to  delay  the  effectiveness  of  the 
proposed  requirements  in  this  NPRM. 


List  of  Subjects 

49  CFR  Part  105 
Administrative  practice  and 
procedure.  Hazardous  materials 
transportation. 

49  CFR  Part  106 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  107 

Administrative  practice  and. 
procedure,  Hazardous  materials 
transportation.  Penalties.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  RSPA  proposes  to 
amend  49  CFR  chapter  I,  subchapter  A, 
as  follows: 

1.  Add  part  105  to  read  as  follows: 

PART  105— HAZARDOUS  MATERIALS 
PROGRAM  DEFINITIONS  AND 
GENERAL  PROCEDURES 

Subpart  A— Definitions 

Sec. 

105.5  How  does  RSPA  identify  defined 

terms? 
105.10  How  does  RSPA  define  the  terms  used 

in  this  subchapter? 

Subpart  B— General  Procedures 

105.15  Which  defined  terms  are  used  in  this 
subpart? 

Obtaining  Guidance  and  Public  Information 

105.20  Where  can  I  get  guidance  and 

interpretations? 
105.25  Where  can  I  review  public  documents 

on  file  with  RSPA? 
105.30  Is  information  I  submit  to  RSPA  made 

available  to  the  public? 

Serving  Documents 

105.35  How  may  RSPA  and  others  serve 
documents  in  RSPA  proceedings? 

105.40  How  do  I  designate  an  agent  to  receive 
documents  on  my  behalf  if  I  am  not  a 
United  States  resident? 

Subpoenas 

105.45  What  is  involved  in  issuing  a 

subpoena? 
105.50  How  are  subpoenas  served? 
105.55  What  if  I  do  not  want  to  obey  a 
subpoena? 
Authority:  49  U.S.C.  5101-5127. 


§105.5 
terms? 


Subpart  A— Definitions 
How  does  RSPA  identify  defined 


This  part  contains  the  definitions  for 
certain  words  and  phrases  used 
throughout  this  subchapter  (49  CFR 
parts  105  through  110).  At  the  beginning 
of  each  subpart,  the  Research  and 
Special  Programs  Administration 
("RSPA"  or  "we")  will  identify  the 
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:  documents 
RSPA  made 


lit  to  receive 
im  not  a 


deHned  terms  that  are  used  within  the 
subpart  --  by  listing  them  --  and  refer  the 
reader  to  the  definitions  in  this  part. 
This  way.  readers  will  know  that  RSPA 
has  given  a  term  a  precise  meaning  and 
will  know  where  to  look  for  it. 

§  1 05. 1 0    How  does  RSPA  define  the  terms 
used  in  this  subchapter? 

Terms  used  in  this  subchapter  are 
defined  as  follows: 

Approval  means  written  consent, 
including  a  competent  authority 
approval,  from  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  to  perform  a  function  that 
requires  prior  consent  under  subchapter 
C  of  this  chapter  (49  CFR  parts  171 
through  180). 

Competent  Authority  means  a 
national  agency  that  is  responsible, 
under  its  national  law,  for  the  control  or 
regulation  of  some  aspect  of  hazardous 
materials  (dangerous  goods) 
transportation.  Another  term  for 
competent  authority  is  "appropriate 
authority"  which  is  used  in  the 
International  Civil  Aviation 
Organization's  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air.  The  Associate 
Administrator  for  Hazardous  Materials 
Safety  is  the  United  States  Competent 
Authority  for  purposes  of  49  CFR  part 
107. 

Competent  Authority  Approval  means 
an  approval  by  the  competent  authority 
that  is  required  under  an  international 
standard  (for  example,  the  ICAO 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
and  the  International  Maritime 
Dangerous  Goods  Code).  Any  of  the 
following  may  be  considered  a 
competent  authority  approval  if  it 
satisfies  the  requirement  of  an 
international  standard: 

(1)  A  specific  regulation  in 
subchapter  A  or  C  of  this  chapter. 

(2)  An  exemption  or  approval 
issued  imder  subchapter  A  or  C  of  this 
chapter. 

(3)  A  separate  document  issued  to 
one  or  more  persons  by  the  Associate 

1  Administrator  for  Hazardous  Materials 

I  Safety. 

Exemption  means  a  docimient  issued 
by  RSPA  under  the  authority  of  49 
U.S.C.  5117.  The  document  permits  a 
person  to  perform  a  function  that  is  not 
otherwise  permitted  under  subchapter  A 
or  C  of  this  chapter,  or  other  regulations 
issued  under  49  U.S.C.  5101  through 
5127  (e.g..  Federal  Highway 
Administration  routing  rules  at  49  CFR 
part  397). 


Federal  hazardous  material 
transportation  law  and  Federal  hazmat 
7awmean  49  U.S.C.  5101  through  5127. 

File  or  Filed  means  received  by  the 
appropriate  RSPA  or  other  designated 
office  within  the  time  specified  in  a 
regulation  or  rulemaking  document. 

Hazardous  material  means  a 
substance  or  material  that  the  Secretary 
of  Transportation  determines  is  capable 
of  posing  an  imreasonable  risk  to  health, 
safety,  and  property  when  transported 
in  commerce,  and  designates  as 
hazardous  under  section  5103  of  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5103).  The  term  includes 
hazardous  substances,  hazardous 
wastes,  marine  pollutants,  elevated 
temperature  materials,  materials 
designated  as  hazardous  in  the 
Hazardous  Materials  Table  (see  49  CFR 
172.101),  and  materials  that  meet  the 
defining  criteria  for  hazard  classes  and 
divisions  in  part  173  of  subchapter  C  of 
this  chapter. 

Hazardous  materials  regulations  or 
HMR  means  the  regulations  at  49  CFR 
parts  171  through  180. 

Indian  tribe  has  the  same  meaning  as 
it  does  under  section  4  of  the  Indian 
Self-Determination  and  Education  Act 
(25  U.S.C.  450b). 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  or  joint-  stock  association 
(including  any  trustee,  receiver, 
assignee,  or  similar  representative);  or  a 
government  or  Indian  tribe  (or  an 
agency  or  instrumentality  of  any 
government  or  Indian  tribe)  when  it 
offers  hazardous  materials  for 
transportation  in  commerce  or 
transports  hazardous  materials  to 
further  a  commercial  enterprise.  Person 
excludes  the  following: 

(1)  The  United  States  Postal 
Service. 

(2)  Any  agency  or  instrumentality  of 
the  Federal  government,  for  the 
purposes  of  49  U.S.C.  5123  (civil 
penalties)  and  5124  (criminal  penalties). 

Political  subdivision  includes  a 
municipality;  a  public  agency  or  other 
instrumentality  of  one  or  more  States, 
municipalities,  or  other  political  body  of 
a  State;  or  a  public  corporation,  board, 
or  commission  established  under  the 
laws  of  one  or  more  States. 

Preemption  determination  means  an 
administrative  decision  by  RSPA  that 
Federal  hazardous  materials  law  does  or 
does  not  void  a  specific  State,  politi.cal 
subdivision,  or  Indian  tribe 
requirement. 


Regulations  issued  under  Federal 
hazmat  law  means  regulations 
contained  in  this  subchapter  (49  CFR 
parts  105  through  110)  and  in 
subchapter  C  of  this  chapter  (49  CFR 
parts  171  through  180). 

State  means: 

(1)  Any  of  the  50  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  U.S.  Virgin  Islands, 
American  Samoa,  Guam,  or  any  other 
territory  or  possession  of  the  United 
States  designated  by  the  Secretary  of 
Transportation. 

(2)  As  used  in  49  U.S.C.  5119 
(uniformity  of  State  registration  and 
permitting  forms  and  procedures),  a 
State  of  the  United  States  or  the  District 
of  Solumbia. 

Transports  or  Transportation  means 
movement  of  property,  and  any  loading, 
unloading,  or  storage  incidental  to  that 
movement. 

Waiver  of  Preemption  means  a 
decision  by  RSPA  to  forego  preemption 
of  a  non-Federal  requirement  (that  is,  to 
allow  a  State,  political  subdivision  or 
Indian  tribe  requirement  to  remain  in 
effect)  that  provides  at  least  as  much 
public  protection  as  Federal  hazmat  law 
an^  the  regulations  issued  under 
Federal  hazmat  law.  and  does  not 
unreasonably  burden  commerce. 

Subpart  B — General  Procedures 

§105.15    Which  defined  terms  are  used  in 
this  subpart? 

The  following  defined  terms  (see 
subpart  A  of  this  part)  appear  in  this 
subpart:  Approval;  Exemption;  Federal 
hazardous  materials  law;  Hazardous 
materials;  Hazardous  materials 
regulations;  Indian  tribe;  Preemption 
determination;  State;  Transportation; 
Waiver  of  preemption. 

Obtaining  Guidance  and  Public 
Information 

§  1 05.20    Where  can  i  get  guidance  and 
interpretations? 

(a)  Hazardous  materials  regulations. 
You  can  get  information  and  answers  to 
your  questions  on  compliance  with  the 
haeardous  materials  regulations  (49  CFR 
parts  171  through  180)  and 
interpretations  of  those  regulations  by 
contacting  RSPA's  Office  of  Hazardous 
Materials  Safety  as  follows: 

(1)  Call  the  hazardous  materials 
information  line  at  1-800-467-4922  (in 
the  Washington,  DC  area  call  202-366- 
4488).  The  line  is  staffed  from  9:00  a.m. 
through  5:00  p.m.  Eastern  time.  Monday 
through  Friday  except  Federal  holidays. 
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After  hours,  you  can  leave  a  recorded 
message  and  your  call  will  be  returned 
by  the  next  business  day. 

(2)  Access  the  Office  of  Hazardous 
Materials  Safety's  home  page  via  the 
Internet  at  http://hazmat.dot.gov. 

(3)  Send  a  letter,  w^ith  your  return 
address  and  a  daytime  telephone 
number,  to: 

Guidance  and  Interpretations 

Attn:  DHM-333 

RSPA/U.S.  Department  of  Transportation 

(USDOT) 
Washington.  DC  20590-0001. 

(b)  Federal  Hazmat  law  and 
preemption.  You  can  get  information 
and  answers  to  your  questions  on 
Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101 
through  5127,  and  Federal  preemption 
of  State,  local,  and  Indian  tribe 
hazardous  material  transportation 
requirements,  by  contacting  RSPA's 
Office  of  the  Chief  Counsel  as  follows: 

(1)  Call  the  office  of  the  Chief 
Counsel  at  (202)  366-4400  from  9:00 
a.m.  to  5:00  p.m.  Eastern  time,  Monday 
through  Friday  except  Federal  holidays. 

(2)  Access  the  Office  of  the  Chief 
Counsel's  home  page  via  the  Internet  at 
http://rspa-  atty.dot.gov. 

(3)  Send  a  letter,  with  your  return 
address  and  a  daytime  telephone 
number,  to: 

Office  of  the  Chief  Counsel 
Attn:  DCC-10 
RSPA/USDOT 
Washington,  DC  20590-0001. 

§  1 05.25    Wtwre  can  I  review  public 
documents  on  file  with  RSPA7 

RSPA  is  required  by  statute  to  make 
certain  documents  and  information 
available  to  the  public.  You  can  review 
and  copy  publicly  available  documents 
and  information  at  the  locations 
described  in  this  section. 

(a)  DOT  Docket  Management  System. 
Unless  a  particular  document  says 
otherwise,  the  following  documents  are 
available  for  public  review  and  copying 
at  the  Department  of  Transportation's 
Docket  Management  System,  Room  PL 
401,  400  7th  Street,  SW,  Washington, 
DC  20590-0001,  or  for  review  and 
downloading  through  the  Internet  at 
http://dms.dot.gov: 

(1)  Rulemaking  documents  in 
proceedings  started  after  February  1, 
1997.  including  notices  of  proposed 
rulemaking,  advance  notices  of 
proposed  rulemaking,  public  comments, 
related  Federal  Register  notices,  final 
rules,  appeals,  and  RSPA's  decisions  in 
response  to  appeals. 


(2)  Applications  for  exemption 
received  by  RSPA  after  February  1, 
1997.  Also  available  are  supporting 
data,  memoranda  of  any  informal 
meetings  with  applicants,  related 
Federal  Register  notices,  public 
comments,  and  decisions  granting  or 
denying  exemptions  applications. 

(3)  Applications  for  preemption 
determinations  and  waiver  of 
preemption  determinations  received  by 
RSPA  after  February  1, 1997.  Also 
available  are  public  comments,  Federal 
Register  notices,  and  RSPA's  rulings, 
determinations,  and  orders  issued  in 
response  to  those  applications. 

(b)  Hazardous  Materials  Record 
Center.  Unless  a  particular  document 
says  otherwise,  the  following 
documents  are  available  for  public 
review  and  copying  at  RSPA's 
Hazardous  Materials  Record  Center, 
USDOT,  room  8421,  400  7th  Street.  SW, 
Washington,  DC  20590-0001: 

(1)  Rulemaking  documents  in 
proceedings  started  before  February  1, 
1997,  including  notices  of  proposed 
rulemaking,  advance  notices  of 
proposed  rulemaking,  public  comments, 
related  Federal  Register  notices,  final 
rules,  appeals,  and  RSPA's  decisions  in 
response  to  appeals. 

(2)  Applications  for  exemption 
received  by  RSPA  before  February  1, 
1997.  Also  available  are  supporting 
data,  memoranda  of  any  informal 
meetings  with  applicants,  related 
Federal  Register  notices,  public 
comments,  and  decisions  granting  or 
denying  exemptions  applications. 

(3)  Applications  for  preemption 
determinations  and  waiver  of 
preemption  determinations  received  by 
RSPA  before  February  1,  1997.  Also 
available  are  public  comments.  Federal 
Register  notices,  and  RSPA's  rulings, 
determinations,  and  orders  issued  in 
response  to  those  applications. 

(4)  Interpretations  of  RSPA's 
regulations. 

(c)  Office  of  Hazardous  Materials 
Safety. 

(1)  Upon  your  written  request,  we 
will  make  the  following  documents  and 
information  available  to  you: 

(i)  Appeals  under  49  CFR  part 
107  and  RSPA's  decisions  issued  in 
response  to  those  appeals. 

(ii)  Records  of  compliance  order 
proceedings  and  RSPA  compliance 
orders. 

(iii)  Applications  for  approval, 
including  supporting  data,  memoranda 
of  any  informal  meetings  with 


applicants,  and  decisions  granting  or 
denying  approvals  applications. 

(iv)  Other  information  about 
RSPA's  hazardous  materials  program 
required  by  statute  to  be  made  available 
to  the  public  for  review  and  copying 
and  any  other  information  RSPA 
decides  should  be  available  to  the 
public. 

(2)  Your  vmtten  request  to  review 
documents  should  include  the 
following: 

(i)  A  detailed  description  of  the 
documents  you  wish  to  review. 

(ii)  Your  name,  address,  and 
telephone  number. 

(3)  Send  your  written  request  to: 

Request  to  Review  Documents 
Attn:  DHM-333 
RSPA/USDOT 
Washington,  DC  20590-0001. 

§  105.30    Is  Information  I  submit  to  RSPA 
made  available  to  the  public? 
When  you  submit  information  to  RSPA 
during  a  rulemaking  proceeding,  as  part 
of  your  application  for  exemption  or 
approval,  or  for  any  other  reason,  we 
may  make  that  information  publicly 
available  unless  you  ask  that  we  keep 
the  information  confidential. 

(a)  Asking  for  confidential  treatment. 
You  may  ask  us  to  give  confidential 
treatment  to  information  you  give  to  the 
agency  by  taking  the  following  steps: 

(1)  Mark  "confidential"  on  each 
page  of  the  original  document  you 
would  like  to  keep  confidential. 

(2)  Send  us.  along  with  the  original 
document,  a  second  copy  of  the  original 
document  with  the  confidential 
information  deleted. 

(3)  Explain  why  the  information 
you  are  submitting  is  confidential  (for 
example,  it  is  exempt  fi-om  mandatory 
public  disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552;  it  is 
information  referred  to  in  18  U.S.C. 
1905). 

(b)  RSPA  Decision.  RSPA  will  decide 
whether  or  not  to  treat  your  information 
as  confidential.  We  will  notify  you,  in 
writing,  of  a  decision  to  grant  or  deny 
confidentiality  at  least  five  days  before 
the  information  is  publicly  disclosed, 
and  give  you  an  opportunity  to  respond. 

Serving  Documents 

§105.35    How  may  RSPA  and  others  serve 
documents  In  RSPA  proceedings? 

(a)  Service  by  RSPA.  We  may  serve 
the  document  by  one  of  the  following 
methods,  except  where  a  different 
method  of  service  is  specifically 
required: 
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(1)  Registered  or  certified  mail. 

1  (i)  If  we  serve  a  document  by 

registered  or  certified  mail,  it  is 
considered  served  when  mailed. 

(ii)  An  official  United  States 
Postal  Service  receipt  fi-om  the 
registered  or  certified  mailing  is  proof  of 
service. 

(iii)  We  may  serve  a  person's 
authorized  representative  or  agent  by 
registered  or  certified  mail,  or  in  any 
other  manner  authorized  by  law.  Service 
on  a  person's  authorized  agent  is  the 
same  as  service  on  the  person. 

(2)  Personal  service. 

j       (3)  Publication  in  the  Federal 
Register. 

(b)  Service  by  others.  If  you  are 
lequired  under  this  subchapter  to  serve 
a  person  with  a  document,  serve  the 
document  by  one  of  the  following 
methods,  except  where  a  different 
method  of  service  is  specifically 
required: 
,        (1)  Registered  or  certified  mail. 

(i)  If  you  serve  a  document  by 
Itegistered  or  certified  mail,  it  is 
I  considered  served  when  mailed. 

I  (ii)  An  official  United  States 

Postal  Service  receipt  from  the 
registered  or  certified  mailing  is  proof  of 
1  service. 


(iii)  You  may  serve  a  person's 
authorized  representative  or  agent  by 
registered  or  certified  mail,  return 
receipt  requested,  or  in  any  other 
manner  authorized  by  law.  Service  on  a 
person's  authorized  agent  is  the  same  as 
!  service  on  the  person. 

(2)  Personal  service. 

(3)  Electronic  service. 

(i)  In  a  proceeding  under 
§  107.317  of  this  subchapter  (an 
administrative  law  judge  proceeding), 
you  may  electronically  serve  documents 
onus. 

I  (ii)  Serve  dociunents 

electronically  through  the  Internet  at 
http://dms.dot.gov. 

§  105.40    How  do  I  designate  an  agent  to 
receive  documents  on  my  behalf  if  I  am  not 
B  United  States  resident? 

(a)  General  requirement.  If  you  are  not 
a  resident -of  the  United  States  but  are 
required  by  this  subchapter  or 
subchapter  C  of  this  chapter  to  designate 
a  permanent  resident  of  the  United 
States  to  act  as  your  agent  and  receive 
documents  on  your  behalf,  you  must 
prepare  a  designation  and  file  it  with  us. 

(b)  Agents.  An  agent: 

(1)  May  be  an  individual,  a  firm,  or 
a  domestic  corporation. 


(2)  May  represent  any  number  of 
principals. 

(3)  May  not  reassign  responsibilities 
under  a  designation  to  another  person. 

(c)  Preparing  a  designation.  Your 
designation  must  be  written  and  dated, 
and  it  must  contain  the  following 
information: 

(1)  The  section  in  the  HMR  that 
requires  you  to  file  a  designation. 

(2)  A  certification  that  the 
designation  is  in  the  correct  legal  form 
required  to  make  it  valid  and  binding  on 
you  under  the  laws,  corporate  bylaws, 
or  other  requirements  that  apply  to 
designations  at  the  time  and  place  you 
are  making  the  designation. 

(3)  Your  full  legal  name,  the 
principal  name  of  your  business,  and 
your  mailing  address. 

(4)  A  statement  that  your 
designation  will  remain  in  effect  until 
you  withdraw  or  replace  it. 

(5)  The  legal  name  and  mailing 
address  of  your  agent. 

(6)  A  declaration  of  acceptance 
signed  by  your  agent. 

(d)  Address.  Send  your  designation  to: 

Designation  of  Agent 

Attn:  DHM-333 

RSPA/USDOT 

Washington,  D.C.  20590-0001. 

(e)  Designations  are  binding.  You  are 
bound  by  yoxu'  designation  of  an  agent, 
even  if  you  did  not  follow  all  the 
requirements  in  this  section,  until  we 
reject  your  designation. 


Subpf>enas 

§  1 05.45    What  is  involved  in  issuing  a 
subpoena? 

(a)  Subpoenas  explained.  A  subpoena 
is  a  document  that  may  require  you  to 
attend  a  hearing  or  produce  documents 
or  other  physical  evidence  in  your 
possession  or  control.  RSPA  may  issue 
a  subpoena  either  on  its  initiative  or  at 
the  request  of  someone  participating  in 
a  hearing.  Anyone  who  requests  that 
RSPA  issue  a  subpoena  must  show  that 
the  subpoena  seeks  information  that 
will  materially  advance  the  hearing. 

(b)  Attendance  and  mileage  expenses. 

(1)  If  you  receive  a  subpoena  to 
attend  a  hearing  under  this  part,  you 
may  receive  money  to  cover  attendance 
and  mileage  expenses.  The  attendance 
and  mileage  fees  will  be  the  same  as 
those  paid  to  a  witness  in  a  proceeding 
in  the  district  courts  of  the  United 
States. 

(2)  If  RSPA  issues  a  subpoena  to 
you  based  upon  a  request,  the  requester 


must  serve  a  copy  of  the  original 
subpoena  on  you,  as  required  in 
§  105.50.  The  requester  must  also 
include  attendance  and  mileage  fees 
with  the  subpoena  unless  they  ask 
RSPA  to  pay  the  attendance  and  mileage 
fees  because  of  demonstrated  financial 
hardship. 

(3)  If  RSPA  issues  a  subpoena  at  the 
request  of  an  officer  or  agency  of  the 
Federal  government,  the  officer  or 
agency  is  not  required  to  include 
attendance  and  mileage  fees  when 
serving  the  subpoena.  The  officer  or 
agency  must  pay  the  fees  before  you 
leave  the  hearing  at  which  you  testify. 

§  1 05.50    How  are  subpoenas  served? 

(a)  Personal  service.  Anyone  who  is 
not  an  interested  party  and  who  is  at 
least  18  years  of  age  may  serve  you  with 
a  subpoena  and  fees  by  handing  the 
subpoena  and  fees  to  you,  by  leaving 
them  at  your  office  with  the  individual 
in  charge,  or  by  leaving  them  at  your 
house  with  someone  who  hves  there 
and  is  capable  of  making  sure  that  you 
receive  them.  If  RSPA  issues  a  subpoena 
to  an  entity,  rather  than  an  individual, 
personal  service  is  made  by  delivering 
the  subpoena  and  fees  to  the  entity's 
registered  agent  for  service  of  process  or 
to  any  officer,  director  or  agent  in  charge 
of  any  of  the  entity's  offices. 

(b)  Service  by  mail.  You  may  be 
served  with  a  copy  of  a  subpoena  and 
fees  by  certified  or  registered  mail  at 
your  last  known  address.  Service  of  a 
subpoena  and  fees  may  also  be  made  by 
registered  or  certified  mail  to  your  agent 
foi  service  of  process  or  any  of  your 
representatives  at  that  person's  last 
known  address. 

(c)  Other  methods.  You  may  be  served 
with  a  copy  of  a  subpoena  by  any 
method  where  you  receive  actual  notice 
of  the  subpoena  and  receive  the  fees 
before  leaving  the  hearing  at  which  you 
testify. 

(d)  Filing  after  service.  After  service  is 
complete,  the  individual  who  served  a 
copy  of  a  subpoena  and  fees  must  file 
the  original  subpoena  and  a  certificate 
o^service  with  the  RSPA  official  who  is 
responsible  for  conducting  the  hearing. 

§  105.55    What  if  i  do  not  want  to  obey  a 
sut>poena? 

(a)  Quashing  or  modifying  a 
subpoena.  If  you  receive  a  subpoena, 
you  can  ask  RSPA  to  overturn  ("quash") 
or  modify  the  subpoena  within  10  days 
after  the  subpoena  is  served  on  you. 
Your  request  must  briefly  explain  the 
reasons  you  are  asking  for  the  subpoena 
to  be  quashed  or  modified.  RSPA  may 
then  do  the  following: 
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(1)  Deny  your  request. 

(2)  Quash  or  modify  the  subpoena. 

(3)  Grant  your  request  on  the 
condition  that  you  satisfy  certain 
specified  requirements. 

(b)  Failure  to  obey.  If  you  disobey  a 
subpoena,  RSPA  may  ask  the  Attorney 
General  to  seek  help  from  the  United 
States  District  Court  for  the  appropriate 
District  to  compel  you.  after  notice,  to 
appear  before  RSPA  and  give  testimony, 
produce  subpoenaed  documents,  or 
produce  physical  evidence. 

2.  Revise  part  106  to  read  as  follows: 

PART  106— RULEMAKING 
PROCEDURES 

Subpart  A— RSPA  Rulemaking  Documents 

Sec. 

106.5  Which  defined  terms  are  used  in  this 

subpart? 
106.10  How  does  RSPA  issue  rules? 
106.15  What  is  an  advance  notice  of 

proposed  rulemaking? 
106.20  What  is  a  notice  of  proposed 

rulemaking? 
106.25  May  RSPA  change  its  regulations 

without  first  issuing  an  ANPRM  or 

NPRM? 
106.30  What  is  a  final  rule? 
106.35  What  is  an  interim  final  rule? 
106.40  What  is  a  direct  final  rule? 
106.45  How  can  I  track  RSPA's  rulemaking 

activities? 

Subpart  B— Participating  in  the  Rulemaking 
Process. 

106.50  Which  defined  terms  are  used  in  this 

subpart? 
106.55  How  may  I  participate  in  RSPA's 

rulemaking  process? 

Written  Comments 
106.60  Who  may  file  comments? 
106.65  What  information  must  I  put  in  my 

written  comments? 
106.70  Where  and  when  do  I  file  my 

conmients? 
106.75  May  I  ask  for  more  time  to  file  my 

comments? 

Public  Meetings  and  Other  Proceedings 

106.80  What  takes  place  at  a  public  meeting? 
106.85  May  I  ask  RSPA  to  hold  a  public 

meeting? 
106.90  How  will  RSPA  handle  my  request  for 

a  public  meeting? 
106.95  What  other  proceedings  might  I  take 

part  in? 

Petitions  for  Rulemaking 

106.100  May  I  ask  RSPA  to  add.  amend,  or 

delete  a  regulation? 
106.105  What  information  must  I  include  in 

a  petition  for  rulemaking? 
106.110  How  will  RSPA  handle  my  petition 

for  rulemaking? 

Appeals 

106.115  May  I  appeal  an  action  that  RSPA 
has  taken? 


106.120  What  information  must  I  put  in  my 

appeal? 
106.125  What  is  the  deadline  for  filing  my 

appeal? 
106.130.Where  do  I  file  my  appeal? 
106.135  Will  the  filing  of  my  appeal  keep  a 

final  rule  from  becoming  effective? 
106.140  How  will  RSPA  handle  my  appeal? 
Authority:  49  U.S.C.  5101-5127. 

Subpart  A— RSPA  Rulemaking 
Documents 

§  1 06.5    Which  deflned  terms  are  used  in 
this  subpart? 

The  following  defined  terms  (see  part 
105,  subpart  A.  of  this  subchapter) 
appear  in  this  subpart:  File;  Person; 
State. 

§  1 06. 1 0    How  does  RSPA  issue  rules? 

(a)  RSPA  ("we")  uses  informal 
rulemaking  procedures  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  add.  amend,  or  delete 
regulations.  To  propose  or  adopt 
changes  to  a  regulation,  RSPA  may  issue 
one  or  more  of  the  following  documents. 
We  publish  the  following  rulemaking 
documents  in  the  Federal  Register 
unless  we  name  and  personally  serve  a 
copy  of  a  rule  on  every  person  subject 
to  it: 

(1)  An  advance  notice  of  proposed 
rulemaking. 

(2)  A  notice  of  proposed 
rulemaking. 

(3)  A  final  rule. 

(4)  An  interim  final  rule. 

(5)  A  direct  final  rule. 

(b)  Each  of  the  rulemaking  documents 
in  paragraph  (a)  of  this  section  generally 
contains  the  following  information: 

(1)  The  topic  involved  in  the 
rulemaking  document. 

(2)  RSPA's  legal  authority  for 
issuing  the  rulemaking  document. 

(3)  How  interested  persons  may 
participate  in  the  rulemaking 
proceeding  (for  example,  by  filing 
written  comments  or  making  oral 
presentations). 

(4)  Whom  to  call  if  you  have 
questions  about  the  rulemaking 
documefnt. 

(5)  The  date,  time,  and  place  of  any 
public  meetings  being  held  to  discuss 
the  rulemaking  document. 

(6)  The  docket  number  and 
regulation  identifier  number  (RIN)  for 
the  rulemaking  proceeding. 

§  1 06. 1 5    What  is  an  advance  notice  of 
proposed  rulemaking? 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  tells  the  public 


that  RSPA  is  considering  an  area  for 
rulemaking  and  requests  written 
comments  on  the  appropriate  scope  of 
the  rulemaking  or  on  specific  topics.  An 
advance  notice  of  proposed  rulemaking 
may  or  may  not  include  the  text  of 
potential  changes  to  a  regulation. 

§106.20    What  is  a  notice  of  proposed 
rulemaking? 

A  notice  of  proposed  rulemaking 
(NPRM)  proposes  RSPA's  specific 
regulatory  changes  for  public  comment 
and  contains  supporting  information.  It 
generally  includes  proposed  regulatory 
text. 

§  1 06.25    May  RSPA  change  its  regulations 
without  first  issuing  an  ANPRM  or  NPRM? 

RSPA  may  add.  amend,  or  delete 
regulations  without  first  issuing  an 
ANPRM  or  NPRM  in  the  following 
situations: 

(a)  We  may  go  directly  to  a  final  rule 
or  interim  final  rule  if,  for  good  cause, 
we  find  that  a  notice  of  proposed 
rulemaking  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  must  place  that  finding  and 
a  brief  statement  of  the  reasons  for  it  in 
the  final  rule  or  interim  final  rule. 

(b)  We  may  issue  a  direct  final  rule 
(see  §  106.40). 

§106.30    What  is  a  final  rule? 

A  final  rule  sets  out  new  regulatory 
requirements  and  their  effective  date.  A 
final  rule  will  also  identify  issues  raised 
by  commenters  in  response  to  the  notice 
of  proposed  rulemaking  and  give  the 
agency's  response. 

§  1 06.35    What  is  an  interim  final  rule? 

An  interim  final  rule  sets  out  new 
regulatory  requirements  and  their 
effective  date.  RSPA  may  issue  an 
interim  final  rule  without  first  issuing  a 
notice  of  proposed  rulemaking  and 
accepting  public  comment  if  it  finds,  for 
good  cause,  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  RSPA  will  clearly  set  out  this 
finding  in  the  interim  final  rule.  After 
receiving  and  reviewing  public 
comments,  as  well  as  any  other  relevant 
documents,  RSPA  may  revise  the 
interim  final  rule  and  issue  it  as  a  final 
rule. 

§  1 06.40    What  is  a  direct  final  rule? 

A  direct  final  rule  makes  regulatory 
changes  and  states  that  the  regulatory 
changes  will  take  effect  on  a  specified 
date  unless  RSPA  receives  an  adverse 
comment  or  notice  of  intent  to  file  an 
adverse  comment  within  the  comment 
period  --  generally  60  days  after  the 


(b)  Adven 
comment  e> 
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t  regulations 
I  or  NPRM? 


direct  final  rule  is  published  in  the 
Federal  Register. 

(a)  Actions  taken  by  direct  final  rule. 
We  may  use  direct  final  rulemaking 
procedures  to  issue  rules  that  do  any  of 
the  following: 

(1)  Make  minor  substantive  changes 
to  regulations. 

(2)  Incorporate  by  reference  the 
latest  edition  of  technical  or  industry 
standards. 

(3)  Extend  compliance  dates. 

(4)  Make  noncontroversial  changes 
to  regulations.  We  must  determine  and 
publish  a  finding  that  use  of  direct  final 
rulemaking,  in  this  situation,  is  in  the 
public  interest  and  unlikely  to  result  in 
adverse  comment. 

(b)  Adverse  comment.  An  adverse 
comment  explains  why  a  rule  would  be 
inappropriate,  or  would  be  ineffective  or 
unacceptable  without  a  change.  It  may 
challenge  the  rule's  underlying  premise 
or  approach.  Under  the  direct  final  rule 
process,  we  do  not  consider  the 
following  types  of  comments  to  be 
adverse: 

(1)  A  comment  recommending 
another  rule  change,  in  addition  to  the 
change  in  the  direct  final  rule  at  issue, 
unless  the  commenter  states  why  the 
direct  final  rule  would  be  ineffective 
without  the  change. 

(2)  A  frivolous  or  insubstantial 
comment. 

(c)  Confirmation  of  effective  date.  We 
will  publish  a  confirmation  document 
in  the  Federal  Register,  generally  within 
15  days  after  the  comment  period 
closes,  if  we  have  not  received  an 
adverse  comment  or  notice  of  intent  to 
file  an  adverse  comment.  The 
confirmation  document  tells  the  public 
the  effective  date  of  the  rule-either  the 
date  stated  in  the  direct  final  rule  or  at 
least  30  days  after  the  publication  date 
of  the  confirmation  document, 
whichever  is  later. 

(d)  Withdrawing  a  direct  final  rule. 

(1)  If  we  receive  an  adverse 
comment  or  notice  of  intent  to  file  an 
adverse  comment,  we  will  publish  a 
document  in  the  Federal  Register  before 
the  effective  date  of  the  direct  final  rule 
advising  the  public  and  withdrawing 
the  direct  final  rule  in  whole  or  in  part. 

(2)  If  we  withdraw  a  direct  final 
rule  because  of  an  adverse  comment,  we 
may  incorporate  the  adverse  comment 
into  a  later  direct  final  rule  or  may 
publish  a  notice  of  proposed 
rulemaking. 

(e)  Appeal.  You  may  appeal  RSPA's 
ilssuance  of  a  direct  final  rule  (see 


§  106.115)  only  if  you  have  previously 
filed  written  comments  (see  §  106.60)  to 
the  direct  final  rule. 

§  1 06.45    How  can  I  track  RSPA's 
rulemaking  activities? 

The  following  identifying  numbers 
allow  you  to  track  RSPA's  rulemaking 
activities: 

(a)  Docket  number.  We  assign  an 
identifying  number,  called  a  docket 
number,  to  each  rulemaking  proceeding. 
Each  rulemaking  document  that  RSPA 
issues  in  a  particular  rulemaking 
proceeding  will  display  the  same  docket 
number.  This  number  allows  you  to  do 
the  following: 

(1)  Associate  related  documents 
that  appear  in  the  Federal  Register. 

(2)  Search  the  DOT  Docket 
Management  System  ("DMS")  for 
information  on  particular  rulemaking 
proceedings  --  including  notices  of 
proposed  rulemaking,  public  comments, 
petitions  for  rulemaking,  appeals, 
records  of  additional  rulemaking 
proceedings  and  final  rules.  There  are 
two  ways  you  can  search  the  DMS: 

(i)  Visit  the  public  docket  room 
and  review  and  copy  any  docketed 
materials  during  regular  business  hours. 
The  DOT  Docket  Management  System  is 
located  at  the  U.S.  Department  of 
Transportation,  plaza  level  401,  400  7th 
Street,  SW,  Washington,  DC  20590- 
0001. 

(ii)  View  and  download  docketed 
materials  through  the  Internet  at  http:/ 
/dms.dot.gov. 

(b)  Regulation  identifier  number.  The 
Department  of  Transportation  publishes 
a  semiannual  agenda  of  all  current  and 
projected  Department  of  Transportation 
rulemakings,  reviews  of  existing 
regulations,  and  completed  actions.  This 
semiannual  agenda  appears  in  the 
Unified  Agenda  of  Federal  Regulations 
which  is  published  in  the  Federal 
Register  in  April  and  October  of  each 
year.  The  semiannual  agenda  tells  the 
public  about  the  Department's- 
including  RSPA's  --regulatory  activities. 
The  Department  assigns  a  regulation 
identifier  number  (RIN)  to  each 
individual  rulemaking  proceeding  in  the 
semiannual  agenda.  This  number 
appears  on  all  rulemaking  documents 
published  in  the  Federal  Register  and 
makes  it  easy  for  you  to  track  those 
rulemaking  proceedings  in  both  the 
Federal  Register  and  the  semiannual 
regulatory  agenda  itself. 


Subpart  B — Participating  in  ttie 
Rulemaking  Process 

§106.50    Which  defined  terms  are  used  in 
this  subpart? 

The  following  defined  terms  (see  part 
105,  subpart  A,  of  this  subchapter) 
appear  in  this  subpart:  File;  Person; 
Political  subdivision;  State. 

§1()6.55    l^ow  may  I  participate  in  RSPA's 
rulemaking  process? 

You  may  participate  in  RSPA's 
rulemaking  process  by  doing  any  of  the 
following: 

(a)  File  vmtten  comments  on  any 
rulemaking  document  that  asks  for 
comments,  including  an  advance  notice 
of  proposed  rulemakiYig,  notice  of 
proposed  rulemaking,  interim  final  rule, 
or  direct  final  rule. 

(b)  Ask  that  we  hold  a  public  meeting 
in  any  rulemaking  proceeding,  and 
participate  in  any  public  meeting  that 
we  hold. 

(c)  File  a  petition  for  rulemaking  that 
asks  us  to  add,  amend,  or  delete  a 
regulation. 

(d)  File  an  appeal  that  asks  us  to 
reexamine  our  decision  to  issue  all  or 
part  of  a  final  rule,  interim  final  rule,  or 
dirsct  final  rule. 

Written  Conunents 

§106.60    Who  may  file  comntents? 

Anyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments,  including  any  State 
government  agency,  any  political 
subdivision  of  a  State,  and  any 
interested  person  invited  by  RSPA  to 
participate  in  the  rulemaking  process. 

§106.65    What  information  must  I  put  in  my 
written  comments? 

Your  comments  must  be  in  English  and 
must  contain  the  following: 

(a)  The  docket  number  of  the 
rulemaking  document  you  are 
commenting  on,  clearly  set  out  at  the 
beginning  of  your  comments. 

(b)  Information,  views,  or  arguments 
that  follow  the  instructions  for 
participation  that  appear  in  the 
rulemaking  document  on  which  you  are 
commenting. 

(c)  All  material  that  is  relevant  to  any 
statement  of  fact  in  your  comments. 

(d)  The  document  title  and  page 
number  of  any  material  that  you 
reference  in  your  comments. 

§106.70    Where  and  when  do  I  file  my 
comments? 

(a)  Unless  you  are  told  to  do 
otherwise  in  the  rulemaking  document 
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on  which  you  are  commenting,  send 
your  comments  to  us  in  either  of  the 
following  ways: 

(1)  By  mail  to: 

Docket  Management  System 

USDOT 

Room  PL  401 

Washington,  DC  20590-00OI. 

(2)  Through  the  Internet  to  http:// 
dms.dot.gov. 

(b)  Make  sure  that  your  comments 
reach  us  by  the  deadline  set  out  in  the 
rulemaking  document  on  which  you  are 
commenting.  We  will  consider  late-filed 
comments  to  the  extent  possible. 

(c)  We  may  reject  your  paper  or 
electronic  comments  if  they  are 
frivolous,  abusive,  or  repetitious.  We 
may  reject  comments  you  file 
electronically  if  you  do  not  follow  the 
electronic  fihng  instructions  at  the  DOT 
website. 

$  106.75    May  I  ask  for  more  time  to  file  my 
commonts? 

Yes.  If  RSPA  grants  your  request,  it  is 
granted  to  all  persons.  We  will  notify 
the  public  of  the  extension  by 
publishing  a  document  in  the  Federal 
Register.  If  RSPA  denies  your  request, 
RSPA  will  notify  you  of  the  denial.  To 
ask  for  more  time,  you  must  do  the 
following: 

(a)  File  a  request  for  extension  at  least 
ten  days  before  the  end  of  the  comment 
period  established  in  the  rulemaking 
document. 

(b)  Show  that  you  have  good  cause  for 
the  extension  and  that  an  extension  is 
in  the  public  interest. 

(c)  Include  the  docket  number  of  the 
rulemaking  document  you  are  seeking 
additional  time  to  comment  on,  clearly 
set  out  at  the  beginning  of  your  request. 

(d)  Send  your  request  to: 

Request  for  Extension 
Attn:  DHM-333 
RSPAyUSDOT 
Washington,  DC  20590-0001. 

Public  Meetings  and  Other  Proceedings 

§  1 06.80    What  takes  place  at  a  public 
meeting? 

A  public  meeting  is  a  nonadversarial, 
fact-finding  proceeding  conducted  by  a 
RSPA  representative.  Generally,  public 
meetings  are  announced  in  the  Federal 
Register.  Interested  persons  are  invited 
to  attend  and  to  present  their  views  to 
the  agency  on  specific  issues.  There  are 
no  formal  pleadings  and  no  adverse 


parties,  and  any  regulation  issued 
afterward  is  not  necessarily  based 
exclusively  on  the  record  of  the 
meeting.  Sections  556  and  557  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
556  and  557)  do  not  apply  to  public 
meetings  under  this  part. 

§  1 06.85    May  I  ask  RSPA  to  hold  a  public 
meeting? 

If  a  rulemaking  document  does  not 
provide  for  a  public  meeting,  you  may 
ask  for  one  by  filing  a  written  request 
with  RSPA  no  later  than  20  days  before 
the  expiration  of  the  comment  period 
specified  in  the  rulemaking  document. 
Send  your  request  for  a  public  meeting 
to: 

Request  for  Public  Meeting 
Attn;  DHM-333 
RSPA/USDOT 
Washington,  DC  20590-0001. 

§106.90    How  will  RSPA  handle  my  request 
for  a  public  meeting? 

RSPA  will  review  your  request  and,  if 
you  have  shov^n  good  cause  for  a  public 
meeting,  will  grant  it  and  publish  a 
notice  of  the  meeting  in  the  Federal 
Register. 

§  1 06.95    What  other  proceedings  might  I 
take  part  in? 

During  a  rulemaking  proceeding,  RSPA 
may  invite  you  to  do  the  following: 

(a)  Participate  in  a  conference  at 
which  minutes  are  taken. 

(b)  Make  an  oral  presentation. 

(c)  Participate  in  any  other  public 
proceeding  to  ensure  that  RSPA  makes 
informed  decisions  during  the 
rulemaking  process  and  to  protect  the 
public  interest,  including  a  negotiated 
rulemaking  or  work  group  led  by  a 
facilitator. 

Petitions  for  Rulemaking 

§  1 06. 1 00    May  I  ask  RSPA  to  add,  amend, 
or  delete  a  regulation? 

You  may  ask  RSPA  to  add,  amend,  or 
delete  a  regulation  by  filing  a  petition 
for  rulemaking  as  follows: 

(a)  For  regulations  in  49  CFR  parts 
110,  130,  171  through  180.  submit  the 
petition  to: 

Petition  for  Rulemaking 
Attn:  DHM-333 
RSPA/USDOT 
Washington,  DC  20590-0001. 

[b)  For  regulations  in  49  CFR  parts 
105,  106,  or  107,  submit  the  petition  to: 

Office  of  the  Chief  Counsel 
Attn:  DCC-10 


RSPA/USDOT 
Washington,  DC  20590-0001. 

§  106.105    What  Information  must  I  include 
in  a  petition  for  rulemaking? 

(a)  You  must  include  the  following 
information  in  your  petition  for 
rulemaking: 

(1)  A  summary  of  your  proposed 
action  and  an  explanation  of  its 
purpose. 

(2)  The  language  you  propose  for  a 
new  or  amended  rule,  or  the  language 
you  would  delete  from  a  current  rule. 

(3)  An  explanation  of  your  interest 
in  your  proposed  action  and  the  interest 
of  anyone  you  may  represent. 

(4)  Information  and  arguments  that 
support  your  proposed  action,  including 
relevant  technical  and  scientific  data 
available  to  you. 

(5)  Any  specific  cases  that  support 
or  demonstrate  the  need  for  your 
proposed  action. 

(b)  If  the  impact  of  your  proposed 
action  is  substantial,  and  data  or  other 
information  about  that  impact  are 
available  to  you,  we  may  ask  that  you 
provide  information  about  "the 
following: 

(1)  The  costs  and  benefits  of  your 
proposed  action  to  society  in  general, 
and  identifiable  groups  writhin  society 
in  particular. 

(2)  The  direct  effects,  including 
preemption  effects  under  section  5125 
of  Federal  hazardous  materials 
transportation  law  (Title  5,  U.S.C),  of 
your  proposed  action  on  States,  on  the 
relationship  between  the  Federal 
government  and  the  States,  and  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  (See  49  CFR  part 
107,  subpart  C,  regarding  preemption.) 

(3)  The  regulatory  burden  of  your 
proposed  action  on  small  businesses, 
small  organizations,  small  governmental 
jurisdictions,  and  Indian  tribes. 

(4)  The  record  keeping  and 
reporting  burdens  of  your  proposed 
action  and  whom  they  would  affect. 

(5)  The  effect  of  your  proposed 
action  on  the  quality  of  the  natural  and 
social  environments. 

§  106.110    How  will  RSPA  handle  my 
petition  for  rulemaking? 

We  will  review  and  respond  to  your 
petition  for  rulemaking  as  follows: 
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must  I  include 


'our  interest 
d  the  interest 
nt. 


If  your  petition  is  ... 


And  if  we  determine  that 


Then 


(a)  Incomplete 


we  may  return   your  petition   with  a 
written  explanation 


(b)  Complete 


your  petition  does  not  justify  a  rule-     we  will  notify  you  in  writing  that  we 
making  action  will  not  start  a  rulemaking  proceeding 


(c)  Complete 


your  petition  does  justify  a  rulemaking    we  will  notify  you  in  writhig  that  we 
action  will  start  a  rulemaking  proceeding 


Appeals 

§  1 06. 1 1 5    May  I  appeal  an  action  that 
RSPA  has  taken? 

You  may  appeal  the  following  RSPA 
actions: 

(a)  Any  regulation  that  RSPA  issues 
under  the  rulemaking  procedures  in  this 
part.  However,  you  may  appeal  RSPA's 
issuance  of  a  direct  final  rule  only  if  you 
previously  filed  comments  to  the  direct 
final  rule  (see  §  106.40(e)). 

(b)  Any  RSPA  decision  on  a  petition 
for  rulemaking. 

§  1 06. 1 20    What  information  must  I  put  in 
my  appeal? 

(a)  Appeal  of  a  regulation.  If  you 
appeal  RSPA's  issuance  of  a  regulation, 
your  appeal  must  include  the  following: 

(1)  The  docket  number  of  the 
rulemaking  you  are  concerned  about, 
clearly  set  out  at  the  begirming  of  your 
appeal. 

1     (2)  A  brief  statement  of  your 
concern  about  the  regulation  at  issue. 

(3)  An  explanation  of  why 
compliance  with  the  regulation  is  not 
practical,  reasonable,  or  in  the  public 
interest. 

(4)  If  you  want  RSPA  to  consider 
more  facts,  the  reason  why  you  did  not 
present  those  facts  within  the  time  given 
during  the  rulemaking  process  for 
public  comment. 

(b)  Appeal  of  a  decision.  If  you  appeal 
RSPA's  decision  on  a  petition  for 
rulemaking,  you  must  include  the 
fallowing: 

(1)  The  contested  aspects  of  the 
decision. 

(2)  Any  new  arguments  or 
information. 


§  1 06.1 25    What  is  the  deadline  for  filing  my 
appeal? 

(a)  Appeal  of  a  regulation.  If  you 
appeal  RSPA's  issuance  of  a  regulation, 
your  appeal  document  must  reach  us  no 
later  than  30  days  after  the  date  RSPA 
published  the  regulation  in  the  Federal 
Register.  After  that  time,  RSPA  will 
consider  your  petition  to  be  one  for 
rulemaking  under  §  106.100. 

(b)  Appeal  of  a  decision.  If  you  appeal 
RSPA's  decision  on  a  petition  for 
rulemaking,  your  appeal  document  must 
reach  us  no  later  than  30  days  from  the 
date  RSPA  served  you  with  written 
notice  of  RSPA's  decision. 

§  1 06. 1 30    Where  del  file  my  appeal? 
Send  your  appeal  to: 

Appeal 

Attn:  DHM-333 

RSPA/USDOT 

Washington,  DC  20590-0001. 

§  106.135    Will  the  filing  of  my  appeal  keep 
a  final  rule  from  tiecoming  effective? 
No,  unless  RSPA  provides  otherwise. 

§106.140    How  will  RSPA  handle  my 
appeal? 

(a)  Appeal  of  a  regulation. 

(1)  We  may  consolidate  your  appeal 
with  other  appeals  of  the  same  rule. 

(2)  We  may  grant  or  deny  your 
appeal,  in  whole  or  in  part,  without 
further  rulemaking  proceedings,  unless 
granting  your  appeal  would  result  in  the 
issuance  of  a  new  final  rule. 

(3)  If  we  decide  to  grant  your 
appeal,  we  may  schedule  further 
proceedings  and  an  opportunity  to 
comment. 

(4)  RSPA  will  notify  you,  in  writing, 
of  the  action  on  your  appeal  within  90 
days  after  the  date  that  RSPA  published 
the  rule  at  issue  in  the  Federal  Register. 
If  we  do  not  issue  a  decision  on  your 
appeal  within  the  90-day  period,  and  we 


anticipate  a  substantial  delay,  we  will 
notify  you  directly  about  the  delay  and 
will  give  you  an  expected  decision  date. 
We  will  also  publish  a  notice  of  the 
delay  in  the  Federal  Register. 

(b)  Appeal  of  a  decision. 

(1)  We  will  not  consider  your 
appeal  if  it  merely  repeats  arguments 
that  RSPA  has  previously  rejected. 

(2)  RSPA  will  notify  you,  in  writing, 
of  the  action  on  your  appeal  within  90 
days  after  the  date  that  RSPA  served  you 
with  written  notice  of  its  decision  on 
your  petition  for  rulemaking.  If  we  do 
not  issue  a  decision  on  your  appeal 
within  the  90-day  period,  and  we 
anticipate  a  substantial  delay,  we  will 
notif)'  you  directly  about  the  delay  and 
will  give  you  an  expected  decision  date. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

l.The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701: 
Sec.  212-213,  Pub.  L.  104-121,  110  Stat.  857; 
49CFR1.45,  1.53. 

§§107.1.  107.5, 107.7,  107.9, 107.11, 107.13, 
107.14    [Removed] 

§  1 07.3    [Redesignated  as  §  1 07. 1  ] 

2.  Part  107,  subpart  A,  would  be 
amended  by  revising  the  subpart 
heading;  by  removing  §§  107.1,  107.5, 
107.7.  107.9,  107.11.  107.13,  107.14;  and 
by  redesignating  §  107.3  as  §  107.1.  to 
read  as  follows: 

Subpart  A— Definitions 

Issued  at  Washington,  IXl  on  November  18. 
1998,  under  authority  delegated  in  49  CFR 
part  106. 

JuditA  S.  Kaleta. 

Chief  Counsel. 

|FR  Doc.  98-31506;  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  23,  25  and  33 

[Docket  No.  FAA-1 998-481 5;  Notice  No.  98- 
19] 

RIN2120-AF34 

Airworthiness  Standards;  Bird 
Ingestion 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
amend  the  FAA  type  certification 
standards  for  aircraft  turbine  engines 
with  regard  to  bird  ingestion.  The 
proposed  standards  reflect  recent 
analyses  defining  the  actual  bird  threat 
encountered  in  service  by  turbine 
engines,  and  would  harmonize  the  FAA 
bird  ingestion  standards  with  those 
being  drafted  by  the  Joint  Aviation 
Authorities  (JAA).  The  proposed 
changes  would  establish  nearly  uniform 
bird  ingestion  standards  for  aircraft 
turbine  engines  certified  by  the  United 
States  under  FAA  standards  and  by  the 
JAA  countries  under  JAA  standards, 
thereby  simplifying  airworthiness 
approvals  for  import  and  export. 
DATES:  Comments  to  be  submitted  on  or 
before  March  11,  1999. 
ADDRESSES:  Comments  on  this 
document  should  be  mailed,  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  FAA-1 998-4815, 
Room  91 5G,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Comments 
submitted  must  be  marked:  "Docket  No. 
FAA-1 998-48 15."  Comments  may  also 
be  sent  electronically  to  the  following 
internet  address:  9-NFRM- 
CMTS@faa.dot.gov.  Comments  may  be 
examined  in  Room  91 50  on  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Bouthillier,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(781)  238-7120;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  mat  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  number  and  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  proposed  rulemaking,  will  be  filed 
in  the  docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1998- 
4815."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (800)-322-2722 
or (202)-267-5948. 

Internet  users  may  reach  the  FAA's 
webpage  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html  for  access  to  recently 
published  rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiue  NPWvl's 
should  request,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A, 


Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Statement  of  the  Problem 

In  1976,  the  National  Transportation 
Safety  Board  (NTSB),  in  response  to  an 
accident  involving  a  wide-bodied 
aircraft  that  may  have  experienced 
multiple  bird  ingestion  into  the  engines, 
issued  Safety  Recommendation  A-76- 
64,  recommending  that  the  FAA, 
"amend  14  CFR  33.77  to  increase  the 
maximum  number  of  birds  in  the 
various  size  categories  required  to  be 
ingested  into  turbine  engines  with  large 
inlets."  Safety  Recommendation  A-76- 
64  also  stated,  "these  increased  numbers 
and  sizes  should  be  consistent  with  the 
birds  ingested  during  service  experience 
of  these  engines."  In  response  to  the 
recommendation,  the  FAA  sponsored  an 
industry  wide  study  of  the  types,  sizes, 
and  quantities  of  birds  that  had  been 
ingested  into  aircraft  turbine  engines  of 
all  sizes,  and  the  resulting  affects  on 
engine  performance.  Subsequently,  the  . 
FAA  requested  that  the  Aerospace 
Industries  Association  (ALA)  analyze  the 
data,  and  report  back  to  the  FAA.  Based 
on  the  ALA  report,  the  FAA  determined 
the  actions  to  be  taken,  as  well  as  the 
disposition  of  the  NTSB  safety 
recommendation  A-76-64.  The  FAA 
concluded  that  the  regulations 
contained  in  (  33.77  should  be  modified 
to  increase  the  severity  of  the  bird 
ingestion  testing  requirements  regarding 
large,  high  bypass  ratio  engines.  In 
addition,  the  FAA  found  that  it  should 
update  the  design  and  testing 
requirements  for  all  engine  sizes  to 
reflect  the  actual  numbers  and  bird  sizes 
being  ingested.  This  effort  was  adopted 
as  a  part  33  and  Joint  Aviation 
Regulations  for  engines  (JAR-E) 
harmonization  project  and  was  selected 
as  an  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  project.  - 

Industry  Study 

The  industry  study  consisted  of  FAA 
sponsored  contracts  which  are 
summarized  in  FAA  report  number 
DOT/FAA/CT-84/13,  dated  September 
1984.  The  ALA  and  the  Association 
Europeenne  Des  Constructeurs  De 
Material  Aerospatial  (AECMA),  initially 
reviewed  the  historical  bird  threat  and 
resulting  impact  to  flight  safety  for  a  20- 
year  period  through  1987.  The  data 
collected  represented  a  cross-section  of 
large,  high  bypass  turbofan  engines  in 
service  during  that  time  period.  After 
collection  and  review  of  the  available 
data,  an  cmalysis  was  performed  to 
characterize  both  the  threat  of  bird 
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ingestion  (sizes,  quantities  and 
occurrence  rates)  and  consequences. 
The  results  of  this  initial  data  analysis 
were  presented  to  the  FAA  in  ALA 
reports  dated  October  17,  1986.  and 
November  10,  1988.  The  results  of  the 
analysis  were  compared  to  the  historical 
design  standards  and  certification  bases 
for  the  family  of  engines  comprised  in 
the  database.  As  a  result  of  that  analysis, 
the  industry  study  group  identified  bird 
encounter  threats  more  severe  than  were 
addressed  in  either  engine  design 
practices  of  the  time,  or  in  part  33. 
Subsequently,  additional  data  was 
collected  and  analyzed  for  small  and 
medium  sized  turbine  engines  which 
were  not  represented  within  the  initial 
database.  This  data  is  contained  within 
FAA  Technical  Center  reports  dated 
December  1990,  December  1991,  and 
July  1992. 

In  addition  to  the  industry  study  and 
data  analysis  for  large  engines,  industry 
also  addressed  the  service  experience  of 
the  small  turbojet  and  turbofan  engine 
designs.  With  the  rapid  expansion  of  the 
turbojet  and  turbofan  engine  powered 
business  jet  fleet  in  the  late  1960's  and 
early  1970's,  a  significant  number  of 
multiple  engine  power  loss  accidents 
occurred  due  to  flocking  bird  ingestion. 
Careful  review  of  these  turbojet  and 
turbofan  engine  events  showed  that  the 
flight  crews  had  often  flowm  through 
very  large  flocks  of  birds  with  ingestion 
of  many  birds  in  each  engine  which 
resulted  in  multiple  engine  flameouts. 

At  the  time,  the  FAA  engaged  in  a 
discussion  with  engine  manufacturers, 
and  concluded  that  mechanical  design 
changes  alone  would  not  alleviate  the 
adverse  affects  of  severe  inlet  blockage 
caused  by  massive  flocking  bird 
ingestions.  The  FAA  and  the 
manufacturers,  then  embarked  upon  a 
campaign  to  better  inform  the  aviation 
community  regarding  bird  hazards  and 
necessary  airport  controls,  and  the 
accident  rate  due  to  bird  ingestion 
decreased  markedly.  Additionally,  the 
FAA  amended  part  33  effective  October 
31,  1974  (amendment  33-6),  to  require 
manufacturers  to  incorporate  significant 
design  improvements  to  address  the 
typical  flocking  bird  threat.  The  service 
experience  of  business  jet  engine 
designs  that  meet  the  standards  of 
amendment  of  33-6  indicates  that 
resistance  to  bird  ingestion  induced 
damage  has  greatly  improved  over 
earlier  service  history. 

Aviation  Rulemaking  Advisory 
Committee  {AflAQ  Project 

The  FAA  is  committed  to  undertaking 
and  supporting  the  harmonization  of 
part  33  with  JAR-E.  In  August  1989,  as 
a  result  of  that  commitment,  the  FAA 


Engine  and  Propeller  Directorate 
participated  in  a  meeting  with  the  Joint 
Aviation  Authorities  (JAA),  AIA,  and 
AECMA.  The  purpose  of  the  meeting 
was  to  establish  a  philosophy, 
guidelines,  and  a  working  relationship 
regarding  the  resolution  of  issues 
identified  as  needing  to  be  harmonized, 
including  some  where  new  standards 
are  needed.  All  parties  agreed  to  work 
in  a  partnership  to  jointly  address  the 
harmonization  effort  task.  This 
partnership  was  later  expanded  to 
include  the  airworthiness  authority  of 
Canada,  Transport  Canada. 

This  partnership  identified  seven 
items  as  the  most  critical  to  the  initial 
harmonization  effort.  The  proposed  bird 
ingestion  standards  represent  one  item 
on  the  list  of  seven,  and,  therefore, 
represent  a  critical  harmonization  effort. 

The  bird  ingestion  standards  proposal 
was  selected  as  an  ARAC  project,  and 
assigned  to  the  Engine  Harmonization 
Working  Group  (EHWG)  of  the 
Transport  Airplane  and  Engine  Issues 
Group  (TAEIG)  on  December  11,  1992 
(57  FR  58840).  On  April  9,  1997,  the 
TAEIG  recommended  that  the  FAA 
proceed  with  the  proposed  rulemaking 
and  associated  advisory  material  even 
though  one  working  group  member 
disagreed  with  the  proposal.  This 
proposed  NPRM  reflects  the  ARAC 
recommendations  on  that  rulemaking. 

The  basis  for  the  development  of  this 
proposed  rule  is  to  (1)  minimize  the 
threat  to  aircraft  from  the  historical  bird 
threat  to  one  or  more  engines;  and  (2) 
substantiate  that  the  engine  design 
provides  at  least  a  lE-8  per  aircraft 
cycle  freedom  from  risk  of  a  hazardous 
consequence  to  the  aircraft  due  to  the 
bird  ingestion  threat.  For  all  bird 
ingestion  threats,  a  hazardous 
consequence  occurs  when  the  resulting 
damage  to  the  engine  results  in  an 
unsafe  condition  specified  in  §  33.75; 
and  in  the  specific  case  of  small  and 
medium  birds,  where  insufficient  power 
is  retained  to  provide  engine  run-on 
capability  to  ensure  a  safe  landing. 

Medium  bird  ingestion  criteria  for 
small  engines  was  established 
consistent  with  corresponding  criteria 
for  medium  and  large  engines,  which  is 
freedom  from  multi-engine  power  loss 
events  at  a  rate  of  lE-8  per  aircraft 
cycle.  These  criteria  are  based  on  the 
assumption  that  current  standards  for 
airport  certification  will  be  maintained, 
that  the  historical  environment  will  not 
worsen,  and  that  airport  operators  and 
pilots  will  maintain  at  least  their  current 
awareness  of  the  bird  ingestion  threat. 

The  development  of  this  proposal 
recognizes  that  each  engine  design  must 
address  the  bird  ingestion  threat, 
without  regard  to  the  ingestion 


capability  of  previous  designs  as 
described  in  the  service  history 
database.  Unless  the  proposal  addresses 
the  actual  in-service  bird  ingestion 
threat,  there  can  be  no  assurance  that 
future  designs  would  continue  to 
exhibit  acceptable  capability. 

The  results  of  this  data  analysis  are 
summarized  as  follows: 

1.  Dual  engine  power  loss  events  with 
hazardous  consequences  (flocking  birds 
of  all  sizes)  have  occurred  at  the  rate  of 
3.2E-7  occurrences  per  aircraft  cycle  for 
large  high-bypass  ratio  engines.  This 
finding  reflects  service  data  for  the  20- 
year  period  through  1987. 

2.  Multiple  engine  ingestion  of 
flocjfing  birds  up  to  2.5  lbs.  has 
occurred  at  the  rate  of  lE-6  occurrences 
per  aircraft  cycle  for  large  high-bypass 
ratio  engines. 

3.  Single  engine  power  loss  events 
due  to  ingestion  of  birds  smaller  than 
the  current  §  33.77  standard  has 
occurred  at  a  rate  of  lE-6  or  greater  per 
aircraft  cycle  for  all  large  high-bypass 
ratio  engines. 

4.  Single  engine  ingestion  of  a  large 
bird  (4-8  lb.  based  on  inlet  area)  has 
occurred  at  a  rate  up  to  3.1E-6 
occurrences  per  aircraft  cycle. 

5.  Dual  engine  ingestion  of  flocking 
birds  up  to  1.5  lbs.  has  occurred  at  a  rate 
of  lE-8  occurrences  per  aircraft  cycle 
for  small  engines. 

6.  Bird  ingestion  service  difficulty 
issues  relating  to  engine  models  not 
tyjje  certificated  to  the  proposed 
requirements,  can  safely  be  addressed 
by  continued  airworthiness  control 
programs. 

This  proposal  recognizes  the  need  to 
design  a  conservative  test,  while  at  the 
same  time  being  representative  of  in- 
service  combinations  of  critical 
ingestion  parameters.  Since  testing  for 
all  possible  combinations  of  events  is 
impractical,  a  degree  of  conservatism 
was  called  for  in  a  single  test 
demonstration.  That  conservatism  was 
incorporated  into  the  proposed  tests  by 
selecting  bird  sizes  or  quantities,  or 
both,  among  the  most  severe 
encountered  within  the  IE— 8  service 
history,  as  well  as  requiring  critical  test 
parameters  to  be  at  worse  case 
combination  (speeds  and  aim  points).  It 
is  therefore  reasonable  to  accept  a 
satisfactory  test  outcome  which  is 
conservative  with  respect  to  the  various 
combinations  of  critical  test  parameters, 
and  their  demonstrated  rate  of 
occurrence  in  service. 

An  example  of  parametric  rule 
consideration  during  regulatory  tests  is 
the  question  of  multiple  bird  impacts  to 
the  same  rotor  blade.  The  likelihood  of 
multiple  impacts  on  one  blade  is 
dependent  on  the  number  of  birds,  the 
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number  of  blades,  and  the  exposed 
frontal  area.  The  aircraft  and  engine 
manufacturers  have  stated  that  it  is  not 
always  possible  to  achieve  a  uniform 
distribution  of  birds  across  the  complete 
face  of  the  engine  in  a  single  engine  test. 
This  situation  could  result  in  multiple 
birds  striking  the  same  blade,  and  may 
be  viewed  as  unrepresentative  and 
overly  conservative  based  on 
probabilities  appropriate  to  a  random 
ingestion  (averaged  over  a  multiple 
ingestion  event). 

With  respect  to  the  flocking  bird 
threat,  this- proposal  considers  the 
potential  affects  on  the  engine 
associated  with  the  size  and  number  of 
birds,  and  operating  conditions  of 
pertinent  aircraft.  For  smaller  flocking 
birds  (0.5  to  1.5  lb.),  greater  quantities 
of  birds  may  be  ingested  when 
compared  to  quantities  associated  with 
larger  size  flocking  birds.  The  proposed 
tests  would  require  the  applicant  to 
consider  both  the  affects  of  bird  size  on 
the  impact  loading  of  the  engine 
components,  as  well  as  the  quantity 
ingested  with  potential  multiple  target 
locations  being  struck  on  the  face  of  the 
engine.  Additionally,  the  applicant 
would  have  to  consider  the  potential 
affects  of  the  ingestion  and  the  resultant 
damage  to  the  front  face  of  the  engine, 
as  they  affect  the  engine  core  and 
engine's  run-on  capability. 

Analysis  of  the  service  record  of 
engines  with  an  inlet  surface  area  larger 
than  2,000  square-inches  over  a  20-year 
period  has  led  to  the  conclusion  that 
some  additional  certification  standards 
are  required.  The  proposed  standards 
are  intended  to  reduce  the  risk  of  a  dual 
engine  power  loss  from  current  in- 
service  rates.  The  improvement  goal  is 
approximately  lE-8  or  better  per  aircraft 
departure.  The  data  analysis  has 
identified  specific  flocking  bird  threats 
up  to  approximately  8  lb.  size  (Canada 
goose).  Therefore,  it  is  the  intent  of  this 
proposed  rule  to  strengthen  the  engine 
airworthiness  requirements  by 
increasing  the  medium  bird  ingestion 
requirements  from  1.5  to  2.5  lb.  birds 
(representing  the  herring  gull  threat) 
and,  by  increasing  the  single  large  bird 
ingestion  requirements,  to  address  bird 
threats  from  4  to  8  lb.  (Canada  goose). 
(The  term  "lE-8"  is  a  standard 
scientific  notation.) 

The  FAA  recognizes  that  flocking 
birds  larger  than  those  specified  in  this 
proposed  rule  may  be  encountered. 
While  available  engine  technology  alone 
may  not  provide  mitigation  of  this  risk 
to  approximately  lE-8  or  better  per 
aircraft  departure,  mitigation  of  this 
threat  may  be  provided  by  compliance 
with  the  more  severe  requirements  of 
this  proposal.  In  addition,  the 


introduction  of  aircraft  that  can  be 
operated  with  up  to  a  50-percent  power 
loss  from  each  engine  (large,  twin 
engine,  transport  aircraft)  and  improved 
airport  bird  control  methods  and 
awareness  will  further  address  this  very 
large  bird  threat.  The  data  summary 
supporting  this  conclusion  for  medium 
to  large  high  bypass  engines  (70  to  100 
inch  inlet  diameter  except  as  noted)  is 
as  follows: 
Multiple  engine  ingestions  of  birds 

greater  than  1,0  lb.  =  2.1E-6* 
Multiple  engine  ingestions  of  birds 

greater  than  1.5  lb.  =  1.4E-6* 
Multiple  engine  ingestions  of  birds 

greater  than  2.5  lb.  =  1.4E-7** 
Multiple  engine  ingestions  of  birds 

greater  than  4.0  lb.=8.8E-8** 
Multiple  engine  ingestions  of  birds 

greater  than  2.5  lb.  =  9.5E-8*** 

•Data  collection  period  1970-1987 
**Data  collection  period  1970-1995 
***Dafa  collection  period  1970-1995  for 
60  to  100  inch  diameter  inlets 

The  data  also  suggests  that  the 
number  of  birds  likely  to  be  ingested 
into  all  engines  during  a  flock  encounter 
was  inversely  proportional  to  the  size  of 
birds.  These  data  were  examined  on  an 
exceedence  basis,  and  show  that  95- 
percent  of  the  time  no  more  than  the 
following  quantities  of  birds  would  be 
ingested  into  all  engines  on  an  aircraft 
during  a  flock  encounter.  As  an 
example,  the  following  quantities  of 
birds  ingested  for  engines  in  the  6,000 
square-inch  class  are  as  follows: 


Weight  of  bird 

Number 

of 

birds 

1.0-1.5  

3 

1.5-2.5 

3 

2.5+ 

2 

Considering  the  desire  to  evaluate 
multiple  critical  target  locations  on  the 
face  of  the  engine,  this  proposal  selects 
a  size  of  flocking  bird  that  corresponds 
to  a  bird  quantity  of  two  or  more  birds. 
However,  the  FAA  recognizes  that  there 
would  be  a  residual  risk  of  encounter  of 
potentially  larger  bird  sizes  than 
specified  in  this  proposed  rule,  and 
possibly  greater  quantities  of  birds  than 
specified  in  this  proposed  rule.  This 
proposal,  however  significantly 
increases  the  severity  of  the  certification 
demonstration  and  provides  a  reduction 
in  risk  of  a  dual  engine  power  loss  due 
to  flocking  bird  ingestion  of  any  size 
and  quantity. 

In  considering  single  large  bird  threats 
for  sizes  greater  than  that  demonstrated 
under  the  medium  flocking  bird  threat 
to  multiple  engines,  the  data  analysis 
attempted  to  quantify  exposure  rates  for 


birds  weighing  4  lbs.  and  up  as  a 
function  of  inlet  throat  area.  Data  from 
a  series  of  FAA  Technical  Center  reports 
published  between  1990  and  1992  were 
used,  in  addition  to  the  original  AIA 
studies. 

The  data  showed  that  small  and 
medium  engine  sizes  up  to  an  inlet 
throat  area  of  2,100  square-inches  had  a 
relatively  constant  threat  from  birds 
greater  than  4  lbs.  at  approximately  5E- 
7  ingestions  per  aircraft  departure. 
Reports  from  the  manufacturers  also 
showed  that  this  size  of  engine  was 
more  likely  to  ingest  only  portions  of 
large  birds,  due  to  the  much  higher 
probability  that  an  ingested  bird  may 
not  enter  the  inlet  on  the  engine 
centerline  and,  therefore,  would  strike 
the  inlet  structure  and  be  dismembered 
before  reaching  the  engine  rotor  blades. 
This  conclusion  is  further  substantiated 
by  the  absence  of  reports  of  unsafe 
engine  shutdown  due  to  single  large 
birds  greater  than  4  lbs.  for  engines  in 
this  size  range. 

For  engines  with  inlets  larger  than 
2,100  square-inches,  the  rate  of 
exposure  to  single  large  birds  tracked 
roughly  with  increasing  inlet  size.  The 
exposure  rate  for  birds  larger  than  4  lbs. 
for  the  large  population  of  engines  with 
inlet  surface  areas  in  the  2,100  to  6,000 
square-inch  range  was  1.5E-6  ingestions 
per  aircraft  departure.  Review  of  the 
revenue  service  data  however  showed 
that  medium  and  large  turbofans 
exposed  to  single  large  birds  above  4 
lbs.  have  demonstrated  safe  shutdown 
characteristics  as  defined  under  §  33.75 
even  with  bird  sizes  up  to  15  lbs.  The 
rate  of  unsafe  shutdowm  occurrences  in 
accordance  with  §  33.75  criteria  was 
approximately  one  event  per  120 
occurrences.  This  unsafe  shutdown  rate 
was  attributed  to  the  blade-out 
containment  test  requirements  of  §  33.94 
constituting  a  more  severe  test  relative 
to  safe  shutdown  criteria  for  almost  all 
engines. 

The  intent  of  this  proposed  rule  is  to 
establish  the  single  large  bird  size  as  a 
function  of  inlet  surface  area  greater 
than  2,100  square-inches  at  a  level 
where  the  exposure  to  birds  beyond  that 
specified  in  this  proposed  rule  would  be 
in  the  range  of  lE-6  to  lE-7  ingestions 
per  aircraft  departure.  This  coupled 
with  the  prior  service  history  record  of 
satisfactory  shutdown  experience  when 
exposed  to  very  large  birds,  provides  a 
potential  improvement  for  hazardous 
consequences  to  continued  safe  flight 
into  the  extremely  remote  range  of 
probability,  i.e..  lE-7  to  lE-9. 

This  proposed  rule  conservatively 
establishes  the  single,  large  bird 
requirement  for  engines  with  inlet 
surface  areas  in  the  2,100  to  6,000 
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square-inch  range  at  6  lbs.  where  the 
average  exposure  to  larger  birds  was  8E- 
7  ingestions  per  aircraft  departure.  For 
ei^ines  with  inlet  surface  areas  greater 
than  6,000  square-inches,  the 
requirement  was  increased  to  8  lbs.  to 
maintain  an  equivalent  margin  of  safety. 

The  selection  of  the  200-knot 
ingestion  speed  for  the  large  bird  test 
was  based  on  consideration  of  impact 
loading  on  the  engine  front  stage 
blading.  It  was  determined  that  for  most 
current  turbine  engine  designs, 
conducting  the  test  at  250-kiiots 
(maximum  allowed  airspeed  below 
10,000-feet  altitude)  would  likely  result 
in  a  relatively  low  blade  impact  vector, 
which  results  in  less  than  maximum 
bird  impact  forces  on  the  blade(s). 
Coupled  with  the  specified  bird  mass 
variations  with  engine  inlet  size,  the 
proposed  rule  would  fix  the  ingestion 
speed  at  200-knots,  and  would  require 
applicants  to  perform  an  analysis  to 
determine  the  critical  spanwise  target 
location  for  a  particular  engine 
application. 

Large  turbofan  engines  certified  to  the 
medium  bird  requirements  of  §  33.77, 
amendment  33-6,  which  requires  bird 
velocities  of  250-knots,  sustained  in- 
service  blade  fractures  and  loss  of  power 
for  ingested  bird  weights  less  than  those 
demonstrated  for  certification  test. 
Second  generation  turbofan  engines 
certified  under  §  33.77,  amendment  33- 
10,  used  bird  velocities  which  were 
equivalent  to  V2  (takeoff  safety  speed) 
for  the  application  aircraft  (160  to  180- 
knots  for  the  large  transports).  While  the 
in-service  record  was  significantly 
improved,  these  second  generation 
engines  were  still  experiencing  blade 
fractures  and  power  loss  for  bird 
weights  less  than  the  certification 
standard. 

Engine  ingestion  parameters 
contributing  to  more  than  50-percent 
power  loss  events  were  evaluated  by 
AIA  and  AECMA.  The  most  critical  of 
the  parameters  evaluated  which  affected 
power  loss  were  found  to  be  bird 
weight,  bird  velocity,  aiming  point,  and 
engine  power  setting.  Each  of  these 
critical  ingestion  parameters  have  been 
evaluated  in  the  proposed  rule  to 
determine  the  most  severe  conditions 
under  which  the  medium  bird  test 
should  be  conducted. 

The  velocity  to  be  used  for  the 
medium  bird  test  was  first  established 
as  the  most  critical  velocity  between  V| 
(takeoff  decision  speed)  and  250-knots 
indicated  airspeed  (KIAS)  in  order  to 
cover  the  full  range  of  takeoff  and  initial 
climb  conditions  that  were  considered 
to  be  potentially  hazardous  to  the 
aircraft.  In  recognition  of  commuter  and 
small  business  jet  applications,  the 


criterion  was  modified  to  reflect  the  fact 
that  250  KIAS  was  above  the  normal 
takeoff  and  climb  speeds  for  this  class 
of  aircraft.  A  compromise  criterion  was 
chosen  which  required  the  medium  bird 
ingestion  velocity  to  be  the  most  critical 
velocity  between  Vi  and  the  velocity 
reached  at  1,500-feet  above  ground  level 
(AGL). 

Bird  strike  data  for  rotorcraft  are  not 
as  comprehensive  as  that  available  for 
fixed  wing  aircraft,  probably  for  a 
variety  of  reasons  associated  with 
reporting  standards,  forward  speed,  low 
altitude  operations,  and  the  extensive 
use  of  inlet  protection  or  inherent 
installation  shielding  on  rotorcraft.  The 
following  helicopter  bird  ingestion  data 
was  reviewed  in  support  of  this 
proposal:  (France)  Direction  Generale  de 
L'Aviation  Civile  (DGAC),  1983  through 
1990;  (United  Kingdom)  Civil  Aviation 
Authority  (CAA),  1976  through  1987. 
and  1989  through  1990;  (U.S.A.)  FAA. 
1985  through  1990;  (Canada)  Transport 
Canada,  1981  through  1989;  and 
International  Civil  Aviation 
Organization  (ICAO),  1981  through 
1989.  The  review  showed  reports  of 
more  than  600  bird  strike  events,  but 
only  four  events  were  reported  as  engine 
ingestions,  and  none  were  multiple 
events.  Many  of  the  600  events  involved 
flocks  of  small  birds  making  engine 
ingestion  very  probable.  Since  there  are 
no  reports  of  significant  power  loss  or 
mechanical  damage  it  can  be  assumed 
that  these  ingestions  had  no  affect  on 
the  engiilfe. 

The  FAA  did  not  find  any  records  of 
hazardous  events  or  service  difficulties 
associated  with  engine  bird  ingestion  in 
multi-engine  rotorcraft  operation.  To 
require  a  rotorcraft  engine  to 
demonstrate  medium  bird  ingestion 
capability  will  impose  an  unnecessary 
burden  upon  the  design  while 
producing  no  measurable  safety  benefit. 
The  FAA,  therefore,  proposes  that 
engines  intended  for  use  in  multi-engine 
rotorcraft  need  not  show  compliance 
with  the  medium  bird  ingestion 
requirements  of  this  proposed  rule. 

With  respect  to  the  actual  test  day 
conditions  when  demonstrations  are 
made,  this  proposal  considers  the 
variability  of  engine  performance  as  a 
function  of  changing  ambient 
conditions.  For  example,  substantial 
variations  in  engine  rotor  speed  may 
take  place  between  test  demonstrations 
performed  on  cold  days  versus  testing 
on  hot  days.  These  variations  in  rotor 
speed  could  in  turn  lead  to  variations  in 
resulting  damage,  engine  power,  and 
operating  characteristics.  Even  with  no 
variation  in  blade  damage,  significant 
variations  in  power  or  other 
characteristics  could  be  expected  for 


conditions  considerably  different  than 
for  t]ie  test  demonstration.  Therefore, 
the  FAA  proposes  to  allow  the  actual 
test  day  ambient  conditions  and  engine 
pretest  conditions  to  vary,  permitting 
equal  fiexibility  among  applicants  and 
avoid  conduct  of  engine  tests  in 
unrepresentative  conditions  which 
could  lead  to  cycle  mismatches. 
However,  each  applicant  must  account 
for  these  potential  variations  by 
extrapolation  to  other  conditions 
specified  in  the  type  design.  From  the 
standpoint  of  power  and  operating 
characteristics,  the  applicant  must  show 
that»the  engine  condition  following  bird 
ingestion  can  be  extrapolated  to  that 
specified  in  the  type  design.  Therefore, 
the  FAA  determined  that  the  sea  level, 
hot  day.  comer  point  represents  a  worst 
case  set  of  ambient  conditions  for  which 
to  substantiate  bird  ingestion  capability 
for  both  single  large  and  flocking  birds. 
From  the  standpoint  of  potential  limit 
exceedences.  the  applicant  must 
consider  the  worst  performing 
production  engine  that  is  allowed  by  the 
type  design. 

The  current  rules  consider  the 
possibility  of  imminent  failure 
following  a  bird  ingestion  encounter 
producing  damage.  Considering  this 
possibility,  the  proposed  rule  recognizes 
the  need  to  provide  a  positive  margin  to 
demonstrate  run-on  capability  and  the 
abilfty  for  an  engine  to  safely  function 
thrciighout  a  conservative  time  for  an 
emergency  return  to  the  airport  of 
departure  immediately  following  a  bird 
ingestion  event.  This  scenario  includes 
a  recognition  that  the  most  critical 
encounters  typically  occur  during  heavy 
weight  takeoffs  and  may  require 
dumping  of  fuel  before  returning  to 
land.  During  this  period,  it  may  be 
necessary  to  operate  damaged  engines 
throughout  their  operating  cycle, 
including  a  need  to  make  a  go-around 
due  to  debris  or  equipment  on  the 
runway.  This  proposed  rule  would 
require  the  applicant  to  demonstrate  the 
engine's  ability  to  operate  satisfactorily 
during  such  circumstances.  However, 
this  proposal  also  recognizes  that  it  is 
not  possible  to  extend  this 
demonstration  to  include  all  possible 
conditions  occurring  throughout  a 
flight,  particularly  should  the  pilot 
decide  to  continue  the  flight  to  its 
origfnally  intended  destination.  Lastly, 
considering  the  probable  nature  of  bird 
ingestions,  compliance  with  §  33.75 
does  not  allow  for  circimistances  which 
could  lead  to  a  hazardous  failure  as 
defined  under  that  section.  Therefore, 
seemingly  normal  operation  of  multiple 
damaged  engines  will  not  likely  result 
in  the  failure  of  multiple  engines  within 
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the  same  flight.  For  these  reasons,  there 
is  no  requirement  within  this  proposed 
rule  to  further  consider  imminent 
failure  after  bird  ingestion. 

The  EHWG  also  considered 
differences  between  part  33  and  JAR-E 
with  respect  to  the  maximum 
emergency  rating.  The  EHWG  reached  a 
consensus  that  there  is  no  need  to 
consider  emergency  ratings  if  it  can  be 
shown  that  the  relative  frequency  of  a 
bird  ingestion  event  when  using  an 
emergency  engine  rating  is  less  than  lE- 
8.  Since  part  33  does  riot  define 
emergency  ratings  for  turbofan  engines, 
and  the  EHWG  did  not  recommend  that 
the  FAA  add  that  language,  this 
proposal  would  not  result  in 
harmonizing  part  33  with  JAR-E  in  this 
regard. 

Critical  ingestion  parameter 
tolerances  were  reviewed,  and 
supporting  arguments  were  made  to 
justify  the  reasonableness  of  using  a 
plus  or  minus  10-percent  tolerance  for 
variations  within  the  test  parameters. 
The  application  of  this  tolerance  was 
discussed  in  the  context  of  setting  the 
engine  speed  and  thrust  parameters  to 
test  day  takeoff  conditions  as  described 
within  this  proposed  rule.  In  contrast, 
the  bird  weight  is  controlled  to  "no  less 
than"  the  weight  specified  within  this 
proposed  rule.  The  expectations  of 
achieving  the  bird  aim  points  and 
impact  speed  within  plus  or  minus  10- 
percent  or  its  equivalent  regarding  aim 
point  was  compared  against  the  general 
collective  test  experience.  A  sensitivity 
analysis  was  conducted  to  evaluate  the 
expected  affect  on  thrust  or  power, 
should  there  be  first  stage  blade  damage, 
for  variations  in  the  following  test 
parameters  up  to  10-percent:  engine 
speed,  bird  speed,  and  target  location.  In 
general,  these  tolerances  resulted  in 
damage  variations  which  produced 
approximately  a  5-percent  affect  on 
thrust  or  power. 

The  EHWG  determined  that  the 
current  requirements  of  §  33.75  and 
JAR-E510  are  not  exactly  the  same,  and, 
therefore,  are  not  fully  harmonized.  The 
requirement  of  §  33.75  is  restated  in  the 
proposed  §  33.76  compliance  criteria  for 
the  proposed  medium  and  large  bird 
ingestion  tests.  The  bird  ingestion 
requirements  proposed  by  the  JAA 
(Notice  of  Proposed  Amendment  (NPA- 
E-20))  includes  a  reference  to  JAR-E 
510  for  compliance  criteria.  However, 
the  JA.\  compliance  criteria  is  not  the 
same  as  contained  in  this  proposed  rule. 
The  FAA  recognizes  that  full 
harmonization  of  §  33.75  and  JAR-E  510 
is  still  desirable,  and  will  address  this 
issue  in  future  propulsion 
harmonization  activities. 


Disposition  of  Minority  Position  (as 
Stated  in  the  NPA  for  the  JAR  on  This 
Subject) 

The  JAA  has  expressed  disagreement 
with  a  portion  of  this  proposal,  and  is 
quoted  as  follows: 

The  JAA  expressed  a  dissenting  opinion  by 
requiring  the  new  rules  to  include 
consideration  of  the  threat  which  is  created 
by  flocking  birds  larger  than  2.5  lb.  The  JAA 
proposed,  in  the  draft  new  rules,  the 
imposition  of  an  additional  requirement  for 
each  engine  having  an  inlet  area  of  2100 
square-inches  or  more.  The  applicant  would 
be  required  to  establish  that  when  the  fan 
assembly  of  such  an  engine  is  subjected  to 
the  ingestion  of  a  single  bird  weighing  at 
least  4  lb.,  under  the  same  ingestion 
conditions  as  prescribed  for  the  6  lb.  or  8  lb. 
bird  ingestion  test,  the  fan  assembly  retains 
sufficient  integrity  to  demonstrate  a  total 
imbalance  level  less  than  12  percent  of  the 
imbalance  level  corresponding  to  the  loss  of 
one  complete  fan  blade  airfoil. 

The  JAA  Rationale 

The  stated  aims  of  the  draft  new  rules 
include  reducing  the  risk  of  a  dual  engine 
power  loss,  the  improvement  goal  being 
approximately  lE-8  or  better  per  aircraft 
departure,  and  substantiation  of  that  goal. 
The  preamble  also  states  that  "unless  the  rule 
addresses  the  actual  in-service  bird  threat, 
there  can  be  no  assurance  that  future  designs 
would  continue  to  exhibit  acceptable 
capability".  Allowing  fan  blades  to  be  shown, 
during  certification,  as  being  less  capable  to 
withstand  some  sizes  of  birds  than  current 
in-service  designs  is  not  compatible  with 
those  stated  aims. 

The  draft  new  rules  (without  thaaddition 
proposed  by  JAA)  retain  the  same  acceptance 
criteria  for  single  large  bird  ingestion 
standard  as  in  the  existing  rules.  Extensive 
damage  leading  either  to  an  immediate 
shutdown  or  necessitating  a  shutdown  after 
15  seconds  is  permitted,  the  only  limit  to  the 
severity  of  the  damage  to  the  fan  being  safe  ■' 
containment,  safe  loads  and  no  fire. 
However,  in  practice  there  are  very  good 
reasons  for  the  manufacturers  to  establish 
that,  with  respect  to  containment,  loads,  fire, 
etc.,  the  damage  is  not  more  severe  than 
occurs  with  a  full  fan  blade  release.  Tfiat 
practice  is  recognized  in  the  draft  new  rules 
by  a  provision  for  waiving  a  full  engine  test 
demonstration  of  compliance  with  the  large 
bird  ingestion  standard  if  it  can  be 
demonstrated  that  compliance  with  the 
requirements  for  containment  of  a  full  fan 
blade  is  a  more  severe  demonstration. 

Thus,  because  the  minimum  design 
allowed  by  the  draft  new  rules  is  actually  set 
primarily  by  the  blade  containment 
requirements,  the  large  bird  is  allowed  to 
cause  extensive  damage  equivalent  to  that 
which  results  from  the  release  of  one  entire 
fan  blade.  The  increase  of  the  weight  of  the 
large  bird  in  the  draft  new  rules,  from  4  lb. 
to  6  lb.  or  8  lb.,  will  not  improve  the  safety 
level  if  engines  are  designed  to  the  minimum 
allowed  by  those  new  rules  because  it  is  a 
lower  minimum  that  was  demonstrated 
during  certification  of  many,  possibly  most. 


of  the  current  in-service  engines.  Further,  it 
does  not  automatically  follow  that  designing 
for  a  "safe"  shutdown  with  a  6  lb.  or  8  lb. 
bird  results  in  a  higher  safety  level  than 
designing  for  a  "safe"  shutdown  with  a  4  lb. 
bird. 

The  certification  tests  on  most  of  the  types 
of  large  engines  currently  in  service 
demonstrated  that  the  4  lb.  bird  certification 
ingestion  test  did  not  result  in  extensive 
damage  to  their  fan  blades.  Therefore,  the 
service  experience  which  is  the  basis  for  the 
aims  of  the  draft  new  rules  is  derived  mainly 
from  engines  which  were  better  during 
certification  than  required  by  the  existing 
rules  and  better  than  can  be  allowed  under 
the  draft  new  rules  without  the  JAA  proposed 
addition. 

The  draft  new  rules  require  the  large 
engines  to  retain  a  run-on  and  a  75  percent 
thrust  capability  when  subjected  to  a 
multiple  2.5  lb.  bird  ingestion  test  but,  as 
mentioned  previously,  the  6  lb.  or  8  lb.  bird 
ingestion  is  allowed  to  result  in  such 
extensive  fan  damage  as  to  necessitate  an 
immediate  shutdown.  In  this  case  no 
information  would  then  be  available  on  the 
behavior  of  the  fan  in  the  event  of  a  4  lb.  bird 
ingestion  because  the  draft  new  rules  do  not 
address  either  medium  (flocking)  birds 
heavier  than  2.5  lb.  or  large  birds  lighter  than 
6  lb.  or  8  lb.  The  ingestion  of  a  4  lb.  bird 
could,  with  some  fan  designs,  also  result  in 
an  immediate  unavoidable  engine  shutdown. 

There  is  already  an  example  of  a  new 
engine  which  complies  with  the  draft  new 
rules  for  2.5  lb.  and  8  lb.  bird  ingestion's  but 
the  8  lb.  bird  was  shown  to  cause  extensive 
damage  commensurate  with  an  immediate 
unavoidable  shutdown.  It  would  not  have 
been  possible,  from  only  that  damage,  to 
make  any  reasonable  assessment  of  what 
damage  would  have  resulted  from  a  4  lb. 
large  bird  certification  test.  Economic 
pressure  could  lead  to  an  increased  use  of  fan 
blades  which  are  designed  to  the  minimum 
allowed  by  the  draft  new  rules  because  it 
provides  an  opportunity  to  reduce  the  weight 
of  the  fan  blades,  disc  and  containment  ring. 

Allowing  new  fan  designs  to  be  less 
capable  than  current  in-service  designs  to 
withstand  the  ingestion  of  a  4  lb.  bird  would 
not  be  a  concern  if  the  multi-engine  ingestion 
threat  did  not  include  birds  weighing  up  to, 
and  more  than,  4  lb.  However,  the  service 
experience  supporting  the  draft  new  rules 
shows  that  the  multiple  engine  ingestion  rate 
for  birds  larger  than  2.5  lb.  is  greater  than  lE- 
7.  With  current  in-service  engines  these 
events  have  resulted  in  a  marginally 
acceptable  risk  of  multi-engine  shutdown.  If 
no  certification  data  is  available  to  show  that 
new  designs  are  equal  to,  or  better  than, 
current  designs  at  withstanding  those  birds, 
it  must  be  assumed  that  such  encounters  will 
result  in  unavoidable  multi-engine 
shutdowns  at  a  rate  of  roughly  lE-7  which 
is  in  excess  of  the  declared  aim  of  lE-8.  The 
JAA  proposed  additional  requirement  is 
intended  to  provide  such  certification  data. 

All  parties  involved  in  the  development  of 
the  draft  new  rules  recognize  that  flocking 
birds  larger  than  2.5  lb.  may  be  encountered 
and  the  JAA  does  not  disagree  totally  with 
the  position  that  mitigation  of  this  risk  to  lE- 
8  or  better  per  airplane  departure  cannot  be 
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economically  provided  entirely  by  available 
engine  technology.  However,  the  JAA 
believes  that  future  engine  fan  technology 
must  not  be  allowed  to  be  less  capable  at 
mitigating  that  risk  than  current  in-service 
engines. 

Consequently  the  JAA  concluded  that  the 
draft  new  rules  are  not  achieving  the  stated 
aims  by  an  amount  that  is  more  than 
necessary  and  not  ensuring  an  achievable 
retention  or  improvement  to  the  safety  level 
by  not  ensuring  that  new  fan  designs  are 
equal  to,  or  better  than,  current  designs  at 
retaining  their  integrity  when  subjected  to 
the  ingestion  of  a  4  lb.  bird  under  the 
conditions  applicable  to  large  bird  ingestion 
requirements.  The  additional  4  lb.  bird 
consideration  propKJsed  by  JAA  is  intended  to 
do  no  more  than  to  provide  some  assurance 
of  parity  with  current  in-service  fan  designs, 
it  is  not  intended  to  ensure  a  full  run-on 
capability  after  the  ingestion  of  a  4  lb.  bird. 

The  FAA  disagrees.  The  JAA  position 
statement  contains  two  major  concerns: 

(1)  That  flocking  birds  larger  than  2.5  lb. 
are  a  significant  enough  threat  to  require 
an  evaluation  for  run-on  capability:  and 

(2)  that  this  proposed  rule  may  allow  a 
lesser  capable  engine  than  those 
certified  to  the  current  rule  with  respect 
to  medium  flocking  and  single  large  bird 
ingestion. 

With  respect  to  JAA's  first  major 
concern,  the  FAA  believes  this  proposed 
rule  adequately  addresses  the  flocking 
bird  threat  within  the  stated  goal  of  this 
proposed  rulemaking.  That 
improvement  goal  is  to  reduce  the  risk 
of  a  dual  engine  power  or  thrust  loss 
greater  than  50-percent  from  current  in- 
service  rates  to  approximately  lE-8  or 
better  per  aircraft  departure. 

The  worldwide  bird  ingestion  threat 
database  used  for  the  medium  and  large 
engine  portion  of  this  proposed 
rulemaking  includes  substantial  data 
ft-om  1970  through  1995  and 
encompasses  approximately  85-million 
aircraft  flights.  The  database  includes 
data  for  engine  models  with  fan  inlet 
diameters  from  60  to  100  inches.  This 
database  shows  the  rate  of  multi-engine 
ingestions  of  birds  larger  than  2.5  lb.  to 
be  approximately  lE-7  per  aircraft 
departure.  The  probability  of  a  dual 
engine  shutdown  is  predicted  to  be 
approximately  lE-8  per  aircraft 
departure.  This  probability  is  based  on 
the  observed  multi-engine  ingestion  rate 
and  demonstrated  rate  of  engine 
shutdown  for  ingestion  of  birds  in  this 
size  range.  These  rates  and  probabilities 
are  for  engines  certified  to  the  current 
1.5  lb.  medium  flocking  and  4  lb.  single 
large  bird  standards,  which  are  less 
severe  than  this  proposed  rule. 

The  JAA  position  statement  notes  that 
the  dual  engine  power  loss  and 
shutdown  rate  is  marginally  acceptable 
today.  This  proposed  rule  requires  2.5 


lb.  medium  flocking  birds  and  6  to  8  lb. 
large  single  birds,  depending  on  inlet 
size,  both  of  which  are  more  severe 
demonstrations,  and  which  the  FAA 
believes  can  only  improve  the  overall 
worldwide  fleet  bird  ingestion 
capability.  This  conclusion  is  also 
supported  by  the  additional  run-on 
evaluation  requirements  for  the 
proposed  medium  bird  test.  Therefore, 
the  FAA  disagrees  that  additional  nm- 
on  evaluation  requirements  for  flocking 
birds  larger  than  2.5  lb.  is  necessary. 

With  respect  to  the  JAA's  second 
major  concern  for  ingestion  of  mediimi 
flocking  birds,  the  current  marginally 
acceptable  dual  engine  power  loss  rate 
relates  primarily  to  engines  certified  to 
a  1.5  lb.  bird  ingestion  requirement  with 
5  minutes  of  run-on.  This  proposed  rule 
is  for  a  2.5  lb.  bird  with  a  20  minute 
run-on  evaluation  requirement.  This 
proposed  rule  represents  a  more  severe 
design  and  test  requirement  than  for 
engines  certified  to  the  current  rule  and 
should  yield  a  more  capable  engine,  not 
a  less  capable  one.  This  requirement  is 
supported  by  a  test  that  is  run  to  worst 
case  conditions  of  fan  speed,  target 
location,  number  of  birds,  and  new  run- 
on  evaluation  requirements.  The 
original  review  of  historical  data  used  in 
the  development  of  this  proposed  rule 
showed  that  ingestion  of  single  large 
birds  greater  than  2.5  lb.  resulted  in'a 
significant  engine  power  loss  about  50- 
percent  ofthe  time,  which  was  mostly 
due  to  mechanical  damage  to  the  fan.  It 
is  difficult  to  see  how  these  earlier 
certified  engines  could  have  a  greater 
ingestion  capability  than  that 
demonstrated  by  a  minimum  engine  that 
passes  both  the  proposed  2.5  lb. 
medium  flocking  run-on  and  6  to  8  lb. 
single  large  bird  safe  shutdown  tests. 

With  respect  to  single  large  bird 
ingestion,  the  current  marginally 
acceptable  dual  engine  power  loss  rate 
relates  primarily  to  engines  certified  to 
a  4  lb.  single  large  bird  safe  shutdown 
requirement.  With  identical  test  criteria, 
an  engine  passing  the  proposed  test  will 
be  at  least  as  capable  of  a  large  bird  safe 
shutdown  as  a  current  engine.  Engine 
models  that  are  tested  using  the 
proposed  certification  standards  would 
have  greater  axial  loads  and  greater  local 
stresses  on  the  impacted  blades  than  for 
the  4  lb.  requirement.  Therefore,  the 
blades  must  have  greater  capability  with 
respect  to  a  safe  shutdown  criteria.  The 
FAA  does  not  believe  the  proposed  large 
bird  ingestion  criteria  allows  sufficient 
latitude  such  that  an  engine  can  pass  the 
proposed  6  to  8  lb.  test  but  not  the 
current  4  lb.  test.  The  proposal  does  no. 
alter  the  current  objective  of  a  safe 
shutdown  after  a  large  bird  ingestion. 


The  JAA  also  states  that  economic 
pressures  could  reduce  the  margin 
above  the  stated  compliance  criteria  that 
engines  may  be  designed  for,  and 
therefore  result  in  less  costly  and  less 
capable  new  designs  of  reduced  margin 
when  compared  to  engines  currently  in 
servite.  The  FAA  does  not  believe  it  is 
necessary  to  consider  the  margin  above 
the  certification  standard  with  which 
any  particular  engine  model 
demonstrates  compliance,  and  that 
discussion  of  economic  pressure  has  no 
place  in  objective  evaluations  of  safety. 
The  purpose  of  this  proposed  rule  is  to 
establish  minimum  certification 
requirements  below  which  it  is 
considered  imsafe.  Every  engine 
meeting  these  proposed  minimum 
requirements  will  be  considered  safe; 
either  the  regulatory  criteria  is 
appropriate,  or  it  is  not.  Margin  is  not 
an  issue  when  discussing  properly 
chosen  criteria.  The  FAA  considers  this 
proposed  criteria  as  appropriate  and, 
therefore,  demonstrated  margin  above 
that  criteria  is  not  necessary.  With 
respect  to  engines  certified  to  the 
current  4  lb.  single  large  bird  ingestion 
safe  shutdown  test  standard,  some  fan 
designs  have  exhibited  blade 
fragmentation  during  the  test  while 
others  have  not.  It  is  incorrect,  however, 
to  infer  continued  run-on  capability 
simply  from  lack  of  fan  blade 
fragmentation  during  the  15-second 
"hands-off '  period  ofthe  large  bird 
ingestion  test.  Secondary  damage  and 
operability  affects  of  continued  high 
power  operation  with  mechanical  or 
aerodynamic  unbalance,  or  both,  would 
haveto  be  taken  into  consideration. 

It  is  also  true  that  currently  certified 
designs  which  have  experienced  fan 
blade  fragmentation  in  large  bird 
ingestion  tests  have  accumulated  well 
over  50-million  hours  in  revenue  service 
with  a  satisfactory  bird  ingestion  record. 
The  fact  that  these  engines  continue  to 
operate  and  produce  greater  than  50- 
percent  thrust  in  a  significant 
percentage  of  revenue  service  large  bird 
ingestion  events,  may  well  be 
attributable  more  to  the  combination  of 
ingestion  conditions  being  less  severe 
than  the  certification  test,  rather  than  to 
the  robustness  of  the  fan  design.  The 
FAA  expects  this  same  mixed  result  will 
continue  to  occur  in  the  single  large  bird 
ingestion  certification  test.  In  addition, 
such  mixed  results  relative  to  fan  blade 
fragmentation  are  not  significant  relative 
to  this  proposed  rulemaking's  intent  of 
improving  the  world  fleet  rate  of  dual 
engine  power  loss. 

Irhe  FAA  disagrees  with  the  JAA 
statement  that  this  proposed  rule  has  a 
lower  design  minimum  than  the<:urrent 
rule.  The  FAA  believes  that  this 
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proposed  rule  significantly  increases  the 
certification  standards  for  medium  and 
large  bird  ingestion  by  increased 
severity  of  bird  size,  run-on,  and  target 
location.  The  test  criteria  of  the  current 
rule  is  less  severe  than  that  specified 
under  this  proposed  rule,  therefore,  it 
cannot  be  described  as  providing  a 
"greater  margin"  when  compared  to  a 
marginally  compliant  engine  under  this 
proposed  rule.  Furthermore,  no 
evidence  has  been  offered  to 
demonstrate  that  engines  certified  under 
the  current  rule  would  always  have  a 
margin  for  run-on  following  the 
ingestion  of  a  4  lb.  flocking  bird.  Thus, 
the  arguments  of  current  versus 
proposed  criteria  are  considered 
subjective  and  unproven  as  indicators  of 
future  performance  in  service. 

Consequently,  for  the  reasons  stated 
above,  the  FAA  has  concluded  that 
evaluation  of  run-on  capability  for  birds 
or  ingestions  larger  than  2.5  lb.  is  not 
necessary  to  meet  this  proposed 
rulemaking  objective,  and  therefore  the 
JAA  proposal  does  not  need  to  be 
incorporated  into  this  proposed  rule. 

General  Discussion  of  the  Proposals 

Sections  23.903fa)(2)  and  25.903(a)(2j 

The  proposal  revises  parts  23  and  25 
requirements  associated  with  foreign 
object  ingestion  into  turbine  engines  to 
be  consistent  with  the  proposed  part  33 
requirements. 

Section  33. 76 

The  proposed  new  (§  33.76  would 
contain  the  new  bird  ingestion 
requirements.  This  proposal  was 
developed  by  the  engine  harmonization 
working  group,  and  contains  substantial 
common  language  that  will  be  reflected 
both  in  part  33  and  JAR-E.  Also,  the 
proposed  new  section  adopts  the 
approximate  metric  equivalents  for 
certain  test  parameters  to  further 
commonality  between  part  33  and  JAR- 
E. 

Section  33.77 

The  proposed  revisions  to  (§  33.77 
would  remove  the  bird  ingestion 
standards  now  specified  in  (§  33.77(a) 
and  (§  33.77(b).  Paragraphs  (a)  and  (b) 
would  be  held  in  reserve.  Paragraphs  (d) 
and  (e)  would  be  revised  to  eliminate 
any  reference  to  paragraphs  (a)  and  (b). 
The  table  in  paragraph  (e)  would  be 
revised  to  remove  bird  ingestion 
standards. 

Paperwork  Reduction  Act 

As  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule,  no  analysis  of 
paperwork  requirements  is  required 


under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Regulatory  Evaluation  Summary 

Four  principal  requirements  pertain 
to  the  economic  impacts  of  changes  to 
the  Federal  regulations.  First,  Executive 
Order  12866  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  after  consideration 
of  the  expected  benefits  to  society  and 
the  expected  costs.  The  order  also 
requires  federal  agencies  to  assess 
whether  a  proposed  rule  is  considered 
a  "significant  regulatory  action." 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  Finally,  Public  Law  104—4 
requires  federal  agencies  to  assess  the 
impact  of  any  federal  mandates  on  state, 
local,  tribal  governments,  and  the 
private  sector. 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposed  rule 
would  generate  cost-savings  that  would 
exceed  any  costs,  and  is  not 
"significant"  as  defined  under  section  3 
(f)  of  Executive  Order  12866  and  DOT 
pohcies  and  procedures  (44  FR  11034, 
February  26,  1979).  In  addition,  under 
the  Regulatory  Flexibility 
Determination,  the  FAA  certifies  that 
this  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
this  proposal  would  not  impose 
restraints  on  international  trade.  Finally, 
the  FAA  has  determined  that  the 
proposal  would  not  impose  a  federal 
mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector  of 
$100  million  per  year.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Cost  and  Benefits 

The  FAA  estimates  that  the  proposed 
rule  would  add  $250,000  to  $500,000  to 
each  new  engine  model's  certification 
costs,  depending  on  engine  inlet  area. 
These  costs  would  be  incurred  primarily 
in  two  areas.  First,  additional  analysis 
required  to  verify  the  affects  of  a  large 
bird  impact  on  the  front  of  the  engine 
could  necessitate  a  component  test 
costing  $250,000.  Second,  the  proposed 
rule  would  require  additional  analysis 
or  testing  on  the  full  fan  assembly  for 
engines  with  inlet  areas  greater  than 
2,092  square-inches.  Such  testing  would 
cost  an  additional  approximately 
$250,000  for  those  engines. 

In  addition,  the  revised  bird  test 
weights  could  necessitate  strengthening 


fan  components,  thereby  affecting  fan 
performance.  The  FAA  estimates  that 
reduced  fan  efficiency  would  result  in  a 
0.2-percent  increase  in  fuel 
consumption.  On  average,  this  would 
increase  annual  fuel  costs  by  $4,770  per 
airplane. 

Benefits  associated  with  the  proposed 
rule  include:  (1)  benefits  from  averted 
fatalities  and  injuries,  (2)  benefits  from 
averted  property  damage  (primarily  hull 
losses),  and  (3)  benefits  associated  with 
reduced  maintenance  and  repair  costs. 
Based  on  historical  accident 
information,  the  FAA  estimates  that  the 
expected  annual  per-airplane  benefit 
from  averted  airplane  damage  or  loss  is 
approximately  $657.  The  expected 
annual  per-airplane  benefit  from  averted 
fatalities  and  injuries  is  $654  and  $75, 
respectively. 

The  estimated  value  of  maintenance/ 
repair  savings  associated  with  the 
proposed  rule  is  based  on  an  analysis  of 
the  relationship  between  bird  ingestion 
weight  and  the  probability  of  damage. 
The  FAA  estimates  that,  on  average,  the 
proposed  rule  would  save  operators 
approximately  $4,654  per  airplane  per 
year. 

To  compare  the  costs  and  benefits  of 
the  proposed  rule,  the  evaluation 
considers  a  hypothetical  representative 
engine  certification.  The  engines  are 
assumed  to  be  installed  on  a  notional 
twin-engine  jet  transport  with  a  seating 
capacity  of  161  (the  average  seating 
capacity  of  jet  transports  in  commercial 
service  in  1996).  In  addition,  this 
analysis  assumes  that:  (1)  the  discount 
rate  is  7-percent,  (2)  incremental  engine 
certification  costs  equal  $250,000  in 
year  0  and  $250,000  in  year  1,  (3) 
production  of  engines  commences  in 
year  2,  (4)  engines  are  installed  in 
aircraft  and  enter  service  beginning  in 
year  3,  (5)  each  engine  has  a  15-year 
service  life,  and  (6)  24  engines  are 
produced  per  year  for  10  years  so  that 
there  are  240  total  engines  and  120 
airplanes  per  certification.  Under  these 
assumptions,  the  expected  discounted 
benefits  of  the  proposed  rule  would 
exceed  discounted  costs  by  a  factor  of 
1.11  ($4,333,000  to  $3,906,000). 

International  Trade  Impact  Analysis 

The  proposed  rule  would  have  little 
or  no  affect  on  international  trade  for 
either  U.S.  firms  marketing  turbine 
engines  in  foreign  markets  or  foreign 
firms  marketing  turbine  engines  in  the 
U.S. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
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and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  preliminary 
analysis  of  all  proposed  rules  to 
determine  whether  the  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  if 
the  determination  is  that  it  will,  the 
agency  must  prepare  an  initial 
regulatory  flexibility  analysis  (RFA). 

However,  if  after  a  preliminary 
analysis  for  a  proposed  or  final  rule,  an 
agency  determines  that  a  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certify.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

The  FAA  conducted  the  required 
preliminary  analysis  of  this  proposal 
and  determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  following  statement  summarizes  the 
basis  for  this  determination.  The 
proposed  rule  would  apply  only  to 
newly  designed  turbine  aircraft  engines 
certificated  in  the  future.  Each  new 
engine  certification  could  affect  two 
types  of  small  entities. 

First,  the  manufacturer  would  be 
required  to  perform  additional  analysis 
or  testing  to  demonstrate  that  the 
proposed  new  bird  ingestion 
requirements  are  met.  There  are 
currently  nine  turbine  aircraft  engine 
manufacturers  with  headquarters  in  the 
U.S.  (this  count  includes  subsidiaries  of 
foreign  entities  and  consortiums  of 
domestic  and/or  foreign  entities). 
Information  available  to  the  FAA  at  this 
time  indicates  that  only  one  of  these — 
a  U.S.  manufacturer  of  small  turbine 
engines — has  less  than  1,500  employees 
and,  therefore,  qualifies  as  a  small 
business  under  guidelines  issued  by  the 
Small  Business  Administration. 

It  is  difficult  to  estimate  total  costs  to 
this  single  manufacturer  because  these 
costs  are  a  function  of  the  number  of 
engines  certificated.  The  manufacturer 
is  not  expected  to  conduct  bird 
ingestion  testing  in  the  foreseeable 
future.  In  view  of  this  uncertainty,  this 
analysis  focuses  on  per  engine  costs  for 


both  manufacturers  and  operators.  The 
proposed  rule  is  estimated  to  add  about 
$250,000  for  a  small  engine  type  as 
currently  manufactured  by  the  single 
small  entity  (these  are  one  time  costs 
per  certification).  The  FAA  estimates 
that  the  proposed  rule  would  impose  no 
manufacturing  costs.  In  light  of  the  fact 
that  there  is  only  one  known  small 
business  manufacturing  turbine  aircraft 
engines,  and  that  manufacturer  is  not 
expected  to  be  affected  by  the  proposed 
rule  in  the  foreseeable  future,  this 
analysis  will  assume  that  manufacturing 
costs  imposed  by  this  proposed  rule  will 
be  passed  on  to  operators  who  purchase 
the  new  engines  and  analyze  these  costs 
on  small  operators. 

Aircraft  operators  would  incur 
slightly  higher  engine  prices,  plus  pay 
increased  operating  or  fuel  costs  due  to 
the  small  decrease  in  engine  efficiency 
described  in  the  full  regulatory 
evaluation.  According  to  FAA  data, 
there  are  about  3,000  air  carriers  having 
less  than  1,500  employees — 
approximately  100  air  carriers  operating 
under  part  121  (or  both  part  121  and 
part  135),  and  2,900  air  carriers 
operating  under  part  135. 

Assuming  conservatively  that:  (1)  All 
incremental  certification  costs  are 
passed  on  to  the  buyer/operator,  (2)  the 
manufacturer  recovers  incremental 
certification  costs  by  applying  a  uniform 
price  increase  to  240  engines  produced 
during  a  10-year  production  run,  and  (3) 
that  the  discount  rate  is  7-percent;  then 
the  FAA  estimates  that  average  engine 
prices  will  increase  by  approximately 
$3,070  per  larger  engine  and  $1,587  per 
smaller  engine.  When  these  costs  are 
amortized  over  the  15-year  life  of  an 
engine  (again,  assuming  a  7-percent 
discount  rate),  the  incremental 
annualized  cost  per  engine  is 
approximately  $315  and  $163  for  larger 
and  smaller  engines,  respectively. 
Therefore,  assuming  a  typical  airplane 
has  two  engines,  the  incremental 
annualized  cost  for  a  large  airplane  is 
approximately  $630  and  the  incremental 
annualized  cost  for  a  smaller  airplane  is 
approximately  $326. 

For  larger  engines,  the  rule  will  also 
increase  annual  airplane  operating  costs 
as  a  result  of  the  proposed  medium  bird 
ingestion  requirements  (these 
requirements  would  have  a  negligible 
affect  on  smaller  engines).  On  average, 
annual  operating  costs  per  large 
airplane,  therefore,  would  increase  by 
approximately  $4,770.  However,  the 
reduction  in  average  annualized 
maintenance  costs  associated  with  the 
more  damage  resistant  engines  that 
would  be  developed  as  a  result  of  this 
proposed  rule  would  almost  completely 
offset  incremental  operating  costs. 


These  reduced  maintenance  costs  are 
described  more  fully  in  the  full 
regulatory  evaluation. 

Total  annualized  costs  for  operators  of 
larger  and  smaller  airplanes  would 
therefore  be  approximately  $630  and 
$326  per  airplane,  respectively. 
Consequently,  the  FAA  makes  an  initial 
certification  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Implications 

The  regulations  proposed  herein 
wouldjiot  have  substantial  direct  affects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power"and  responsibilities  among  the 
various  levels  of  government;  and 
would  not  impose  substantial  direct 
compliance  costs  on  States  or  local 
governments.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  proposal  would  not 
have  sufficient  federalism  implications 
to  require  consultation  with 
representatives  of  affected  States  and 
local  goverrunents. 

In  addition,  the  regulations  proposed 
herein  would  not  significantly  or 
uniquely  affect  the  communities  of  the 
Indian  tribal  governments  and  would 
not  impose  substantial  direct 
compliance  costs  on  such  communities. 
Therefore,  in  accordance  with  Executive 
Order  13084,  it  is  determined  that  this 
proposal  would  not  require  consultation 
with  representatives  of  affected  Indian 
tribal  governments. 

Environmental  Assessment 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  PoUcy  Act  (NEPA) 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 
In  accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  has  determined  that 
this  rule  qualifies  for  a  categorical 
exclusion  because  no  significant 
impacts  to  the  environment  are 
expected  to  result  from  its  finalization 
or  implementation.  In  accordance  with 
FAA  Order  1050.1D,  paragraph  32,  the 
FAA  has  determined  that  there  are  no 
extraordinary  circumstances  warranting 
preparation  of  an  environmental 
assessment  for  this  proposed  rule. 
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List  of  Subjects  in  14  CFR  Parts  23,  25 
and  33 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  23,  25  and  33 
of  Title  14.  Code  of  Federal  Regulations 
as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

2.  Section  23.903  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  23.903    Engines. 

(a)  *   *   * 

(2)  Each  turbine  engine  and  its 
installation  must  comply  with  one  of 
the  following: 

(i)  Sections  33.76,  33.77  and  33.78  of 
this  chapter  in  effect  on  (effective  date 
of  final  rule),  or  as  subsequently 
amended;  or 

(ii)  Sections  33.77  and  33.78  of  this 
chapter  in  effect  on  April  30,  1998,  or 
as  subsequently  amended  before 
(effective  date  of  final  rule);  or 

(iii)  Section  33.77  of  this  chapter  in 
effect  on  October  31, 1974,  or  as 
subsequently  amended  before  April  30, 
1998,  unless  that  engine's  foreign  object 
ingestion  service  history  has  resulted  in 
an  unsafe  condition;  or 

(iv)  Be  shown  to  have  a  foreign  object 
ingestion  service  history  in  similar 
installation  locations  which  has  not 
resulted  in  any  unsafe  condition. 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

4.  Section  25.903  is  amended  by 
revising  paragraph  (a)|2)  to  read  as 
follows: 

§  25.903    Engines. 

(a)  *  *  * 

(2)  Each  turbine  engine  must  comply 
with  one  of  the  following: 

(i)  Sections  33.76,  33.77  and  33.78  of 
this  chapter  in  effect  on  (effective  date 


of  final  rule),  or  as  subsequently 
amended;  or 

(ii)  Sections  33.77  and  33.78  of  this 
chapter  in  effect  on  April  30,  1998,  or 
as  subsequently  amended  before 
(effective  date  of  final  rule);  or 

(iii)  Comply  with  §  33.77  of  this 
chapter  in  effect  on  October  31,  1974,  or 
as  subsequently  amended  prior  to  April 
30,  1998,  unless  that  engine's  foreign 
object  ingestion  service  history  has 
resulted  in  an  unsafe  condition;  or 

(iv)  Be  shown  to  have  a  foreign  object 
ingestion  service  history  in  similar 
installation  locations  which  has  not 
resulted  in  any  unsafe  condition. 


PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

5.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,  44704. 

6.  Section  33.76  is  added  to  read  as 
follows: 

§  33.76    Bird  ingestion. 

(a)  General.  Compliance  with 
paragraphs  (b)  and  (c)  of  this  section 
shall  be  in  accordance  with  the 
following: 

(1)  All  ingestion  tests  shall  be 
conducted  with  the  engine  stabilized  at 
no  less  than  100-percent  takeoff  power 
or  thrust  for  test  day  ambient  conditions 
prior  to  the  ingestion.  In  addition,  the 
demonstration  of  compliance  must 
account  for  engine  operation  at  sea  level 
takeoff  conditions  on  the  hottest  day 
that  a  minimum  engine  can  achieve 
maximiun  rated  takeoff  thrust  or  power. 

(2)  The  engine  inlet  area  as  used  in 
this  section  to  determine  the  bird 
quantity  and  weights  will  be  established 
by  the  applicant  and  identified  as  a 
limitation  on  the  inlet  throat  area  in  the 
installation  instructions  required  under 
§33.5. 

(3)  The  impact  to  the  front  of  the 
engine  from  the  single  large  bird  and  the 
single  largest  medium  bird  which  can 
enter  the  inlet  must  be  evaluated.  It 
must  be  shown  that  the  associated 
components  when  struck  under  the 
conditions  prescribed  in  paragraphs  (b) 
or  (c)  of  this  section,  as  applicable,  will 
not  affect  the  engine  to  the  extent  that 

it  cannot  comply  with  the  requirements 
of  paragraphs  (b)(3)  and  (c  )(6)  of  this 
section. 

(4)  For  an  engine  that  incorporates  an 
inlet  protection  device,  compliance  with 
this  section  shall  be  established  with  the 
device  functioning.  The  engine  approval 
will  be  endorsed  to  show  that 
compliance  with  the  requirements  has 


been  established  with  the  device 
functioning. 

(5)  Objects  that  are  accepted  by  the 
Administrator  may  be  substituted  for 
birds  when  conducting  the  bird 
ingestion  tests  required  by  paragraphs 
(b)  and  (c)  of  this  section. 

(6)  If  compliance  with  the 
requirements  of  this  section  is  not 
established,  the  engine  type  certification 
documentation  will  show  that  the 
engine  shall  be  limited  to  aircraft 
installations  in  which  it  is  shown  that 

a  bird  cannot  strike  the  engine,  or  be 
ingested  into  the  engine,  or  adversely 
restrict  airflow  into  the  engine. 

(b)  Large  birds.  Compliance  with  the 
large  bird  ingestion  requirements  shall 
be  in  accordance  with  the  following: 

(1)  The  large  bird  ingestion  test  shall 
be  conducted  using  one  bird  of  a  weight 
determined  from  Table  1  aimed  at  the 
most  critical  exposed  location  on  the 
first  stage  rotor  blades  and  ingested  at  a 
bird  speed  of  200  knots  for  engines  to 
be  installed  on  airplanes,  or  the 
maximum  airspeed  for  normal  rotorcraft 
flight  operations  for  engines  to  be 
installed  on  rotorcraft. 

(2)  Power  lever  movement  is  not 
permitted  within  15  seconds  following 
ingestion  of  the  large  bird. 

(3)  Ingestion  of  a  single  large  bird 
tested  under  the  conditions  prescribed 
in  this  section  may  not  cause  the  engine 
to: 

(i)  Catch  fire; 

(ii)  Release  hazardous  fragments 
through  the  engine  casing; 

(iii)  Generate  loads  greater  than  those 
ultimate  loads  specified  under 
§  33.23(a);  or 

(iv)  Lose  the  ability  to  be  shut  dowm. 

(4)  Compliance  with  the  large  bird 
ingestion  test  requirements  of  this 
paragraph  may  be  waived  if  it  can  be 
demonstrated  that  the  containment 
requirements  of  §  33.94(a)  constitute  a 
more  severe  demonstration  than  the 
requirements  of  this  paragraph. 

Table  1  .—Large  Bird  Weight 
Requirements 


Engine  inlet  area 

(A)  square-meters 

Bird  weight  kg.  (lb.) 

(square-inches) 

1.35(2,092)>A  ... 

1.85  (4.07)  minimum,  un- 

less a  smaller  bird  Is 

determined  to  be  a 

more  severe  dem- 

onstration. 

1.35 

2.75  (6.05). 

(2,092)<A<3.90 

(6,045). 

3.90  (6,045)<A  ... 

3.65  (8.03). 

bird  ingestion 
accordance  wi 

(1)  Analysis 
both,  acceptab 
shall  be  condu 
critical  ingesti 
power  loss  an( 
ingestion  para 
are  not  limitec 
speed,  critical 
stage  rotor  spe 
ingestion  spee 
critical  condit 
airspeeds  usee 
operations  up 
ground  level,  1 
minimum  for  i 

(2)  Medium 
conducted  so  i 
encounter,  anc 
and  quantities 
When  only  on 
bird  will  be  ai: 
primary  flow  j 
locations  on  tl 
be  addressed, 
appropriate  te; 
When  two  or  r 
Table  2,  the  la 
be  aimed  at  th 
flow  path,  and 
aimed  at  the  n 
location  on  thi 
Any  remainini 
distributed  ovi 

(3)  In  additi 
engines,  it  mu 
appropriate  te 
that  when  the 
subjected  to  th 
quantity  and  v 
Table  3,  aimec 
most  critical  1( 
primary  core  f 
accordance  wi 


(c)  Small  and  medium  birds. 
Compliance  with  the  small  and  medium 


0.05  (77.5)>  A  .. 
.05  (77.5)<  A  <  ( 
0.10(155)<A< 
0.20(310)<A< 
0.40  (620)<  A  < 
0.60  (930)<  A  < 
1.00(1,550)<A 
1.35(2,092)<A 

1.70(2,635)<A 

2.10  (3,255)<  A 

2.50  (3,875)<  A 

3.90  (6045)<  A « 
4.50  (6975)<  A 
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eight  kg.  (lb.) 


bird  ingestion  requirements  shall  be  in 
accordance  with  the  following: 

(1)  Analysis  or  component  test,  or 
both,  acceptable  to  the  Administrator, 
shall  be  conducted  to  determine  the 
critical  ingestion  parameters  affecting 
power  loss  and  damage.  Critical 
ingestion  parameters  shall  ificlude,  but 
are  not  limited  to,  the  affects  of  bird 
speed,  critical  target  location,  and  first 
stage  rotor  speed.  The  critical  bird 
ingestion  speed  should  reflect  the  most 
critical  condition  within  the  range  of 
airspeeds  used  for  normal  flight 
operations  up  to  1,500  feet  above 
ground  level,  but  not  less  than  Vi 
minimum  for  airplanes. 

(2)  Medium  bird  engine  tests  shaH  be 
conducted  so  as  to  simulate  a  flock 
encounter,  and  will  use  the  bird  weights 
and  quantities  specified  in  Table  2. 
When  only  one  bird  is  specified,  that 
bird  will  be  aimed  at  the  engine  core 
primary  flow  path;  the  other  critical 
locations  on  the  engine  face  area  must 
be  addressed,  as  necessary,  by 
appropriate  tests  or  analysis,  or  both. 
When  two  or  more  birds  are  specified  in 
Table  2,  the  largest  of  those  birds  must 
be  aimed  at  the  engine  core  primary 
flow  path,  and  a  second  bird  must  be 
aimed  at  the  most  critical  exposed 
location  on  the  first  stage  rotor  blades. 
Any  remaining  birds  must  be  evenly 
distributed  over  the  engine  face  area. 

(3)  In  addition,  except  for  rotorcraft 
engines,  it  must  also  be  substantiated  by 
appropriate  tests  or  analysis  or  both, 
that  when  the  full  fan  assembly  is 
subjected  to  the  ingestion  of  the 
quantity  and  weights  of  birds  from 
Table  3,  aimed  at  the  fan  assembly's 
most  critical  location  outboard  of  the 
primary  core  flowpath,  and  in 
accordance  with  the  applicable  test 


conditions  of  this  paragraph,  that  the 
engine  can  comply  with  the  acceptance 
criteria  of  this  paragraph. 

(4)  A  small  bird  ingestion  test  is  not 
required  if  the  prescribed  number  of 
medium  birds  pass  into  the  engine  rotor 
blades  during  the  medium  bird  test. 

(5)  Small  bird  ingestion  tests  shall  be 
conducted  so  as  to  simulate  a  flock 
encounter  using  one  85  gram  (0.187  lb.) 
bird  for  each  0.032  square-meter  (49.6 
square-inches)  of  inlet  area,  or  fraction 
thereof,  up  to  a  maximum  of  16  birds. 
The  birds  will  be  aimed  so  as  to  account 
for  any  critical  exposed  locations  on  the 
first  stage  rotor  blades,  with  any 
remaining  birds  evenly  distributed  over 
the  engine  face  area. 

(6)  Ingestion  of  small  and  medium 
birds  tested  under  the  conditions 
prescribed  in  this  paragraph  may  not 
cause  any  of  the  following: 

(i)  More  than  a  sustained  25-percent 
power  or  thrust  loss; 

(ii)  The  engine  to  be  shut  down 
during  the  required  run-on 
demonstration  prescribed  in  paragraphs 
(c)(7)  or  (c)(8)  of  this  section; 

(iii)  The  conditions  defined  in 
paragraph  (b)(3)  of  this  section. 

(iv)  Unacceptable  deterioration  of 
engine  handling  characteristics. 

(7)  Except  for  rotorcraft  engines,  the 
following  test  schedule  shall  be  used: 

(i)  Ingestion  so  as  to  simulate  a  flock 
encoimter,  with  approximately  1  second 
elapsed  time  from  the  moment  of  the 
first  bird  ingestion  to  the  last. 

(ii)  Followed  by  2  minutes  without 
power  lever  movement  after  the 
ingestion. 

(iii)  Followed  by  3  minutes  at  75 
percent  of  the  test  condition. 

(iv)  Followed  by  6  minutes  at  60 
percent  of  the  test  condition. 


(v)  Followed  by  6  minutes  at  40 
percent  of  the  test  condition. 

(vi)  Followed  by  1  minute  at  approach 
idle.  • 

(vii)  Followed  by  2  minutes  at  75 
percent  of  the  test  condition. 

(viii)  Followed  by  stabilizing  at  idle 
and  engine  shut  down.  The  durations 
specified  are  times  at  the  defined 
conditions  with  the  power  lever  being 
moved  between  each  condition  in  less 
than  10  seconds. 

(8)  For  rotorcraft  engines,  the 
following  test  schedule  shall  be  used: 

(i)  Ingestion  so  as  to  simulate  a  flock 
encounter  within  approximately  1 
second  elapsed  time  between  the  first 
ingestion  and  the  last.  , 

(ii)  Followed  by  3  minutes  at  75 
percent  of  the  test  condition. 

(iii)  Followed  by  90  seconds  at 
descent  flight  idle. 

(iv)  Followed  by  30  seconds  at  75 
percent  of  the  test  condition. 

(v)  Followed  by  stabilizing  at  idle  and 
engine  shut  down.  The  duration 
specified  are  times  at  the  defined 
conditions  with  the  power  being 
changed  between  each  condition  in  less 
than  10  seconds. 

(9)  Engines  intended  for  use  in  multi- 
engine  rotorcraft  are  not  required  to 
comply  with  the  medium  bird  ingestion 
portion  of  this  section,  providing  that 
the  appropriate  type  certificate 
documentation  is  so  endorsed. 

(10)  If  any  engine  operating  limit(s)  is 
exceeded  during  the  initial  2  minutes 
without  power  lever  movement,  as 
provided  by  paragraph  (c)(7)(ii)  of  this 
section,  then  it  shall  be  established  that 
the  limit  exceedence  will  not  result  in 
an  unsafe  condition. 


Table  2.— Medium  Flocking  Bird  Weight  and  Quantity  Requirements 


Engine  inlet  area  (A)  square-meters  (square-inches) 


0.05  (77.5)>  A 

.05(77.5)<A<0.10(155)  

0.10(155)<A<0.20{310)  

0.20  {310)<  A  <  0.40  (620)  

0.4O  (620)<  A  <  0.60  (930)  

0.60  (930)<  A  <  1.00  (1,550)  .. 
1 .00  (1 ,550)<  A  <  1 .35  (2,092) 
1.36  (2,092)<  A  <  1.70  (2,635) 

1.70  (2,635)<  A  <  2.10  (3,255) 

2.10  (3,255)<  A  <  2.50  (3.875) 

2.50  (3,875)<  A  <  3.90  (6045) 

3.90  (6045)<  A  <  (6975)  

4.50  (6975)<  A  


Bird  weight  kg. 
(lb.) 


0.35  (0.77). 

0.45  (0.99). 

0.45  (0.99). 

0.70(1.54). 

0.70(1.54). 

0.70(1.54). 

1.15  (2.53). 

0.70(1.54). 

1.15(2.53). 

0.70(1.54). 

1.15(2.53). 

0.70(1.54). 

1.15(2.53) 

0.70(1.54). 

1.15  (2.53) 

1.15  (2.53). 
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Table  3.— Additional  Integrity  Assessment 

Engine  inlet  area  (A)  square-meters  (square-inches) 

Bird  quantity 

Bird  weight  kg. 
(lb.) 

1.35  (2,092)>  A  

None 

1  

2 

1  

Plus  6  

1.35  (2.092)<  A  2.90  (4,495)  

1.15(2.53). 
1.15(2.53). 
1.15(2.53). 
0.70(1.54). 

2.90  (4,495)<  A  <  3.90  (6,045) 

3.90  (6,045)<  A  : 

7.  Section  33.77  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (b)  and  by  revising  paragraphs  (d)(3) 
and  (e)  to  read  as  follows: 

§  33.77    Foreign  object  ingestion. 


Foreign 
object 


Ice 


(d)  *   *   * 

(3)  The  foreign  object,  or  objects, 
stopped  by  the  protective  device  will 
not  obstruct  the  flow  of  induction  air 
into  the  engine  with  a  resultant 
sustained  reduction  in  power  or  thrust 


Test  quantity 


Maximum  accumulation  on  a  typical  inlet 
cowl  and  engine  face  resulting  from  a  2- 
minute  delay  in  actuating  anti-icing  sys- 
tem, or  a  slab  of  ice  which  is  comparable 
in  weight  or  thickness  for  that  size  en- 
gine. 


Speed  of  foreign 
object 


Sucked  in 


greater  than  those  values  required  by 
paragraph  (c)  of  this  section. 

(e)  Compliance  with  paragraph  (c)  of 
this  section  must  be  shown  by  engine 
test  under  the  following  ingestion 
conditions: 


Engine  operation 


Maximum  cruise 


Ingestion 

s___ 


To  simulate  a  continuous  maximum  icing 
encounter  at  25  degrees  Fahrenheit. 


Issued  in  Washington,  DC,  on  December  2, 
1998. 

Elizabeth  Erickson, 

Director,  Aircraft  Certification  Service. 

[FR  Doc.  98-32734  Filed  12-10-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1780  and  1794 
RIN  0572-AB33 

Environmental  Policies  and 
Procedures 

AGENCY:  Rural  Utilities  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  revises  its  existing 
environmental  regulations. 
Environmental  Policies  and  Procedures, 
which  have  served  as  RUS 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq.)  in  compliance  with 
the  Council  on  Environmental  Quality 
(CEQ)  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA. 
Based  on  new  Congressional  mandates, 
changes  in  the  electric  industry,  and 
RUS  experience  and  review  of  its 
existing  procedures,  RUS  has 
determined  that  several  changes  are 
necessary  for  its  environmental  review 
process  to  operate  in  a  smooth,  efficient, 
and  effective  manner. 

The  implementation  of  this  rule  has 
required  that  certain  changes  be  made  to 
7  CFR  part  1780  regarding 
environmental  compliance.  The 
amendments  published  in  this 
document  consist  of  those  necessary  to 
make  the  provisions  of  Part  1780  subject 
to  the  environmental  requirements  of 
this  rule. 

EFFECTIVE  DATE:  December  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
J.  Morgan,  Director,  or  Lawrence  R. 
Wolfe,  Senior  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff;  Rural  Utilities 
Service.  Stop  1571, 1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-1571. 
Telephone  (202)  720-1784.  E-mail 
address  gmorgan@rus.usda.gov  or 
lwolfe@rus.usda.gov. 

This  rule  and  the  guidance  bulletins 
described  in  this  rule  will  be  available 
on  the  Internet  via  th«  RUS  home  page 
at  www.usda.gov/rus/. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
proposed  rule  meets  the  applicable 


standards  provided  in  sec.  3  of  the 
Executive  Order. 

In  accordance  with  the  Executive 
Order  and  the  rule;  (1)  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retro-active  effect  will  be  given  to  the 
rule;  and  (3)  administrative  proceedings 
are  required  to  be  exhausted  prior  to 
initial  litigation  against  the  Department 
(7  U.S.C.  6912). 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  RUS  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  The  application 
for  financial  assistance  under  the  RUS 
Electric  and  Telecommunications 
programs  and  the  application  for  loans 
and  grants  under  the  RUS  Water  and 
Waste  program  are  discretionary; 
regulatory  requirements  will,  therefore, 
apply  only  to  those  entities  which 
choose  to  apply  for  financial  assistance 
or  funding. 

Information  Collection  and 
Recordkeeping  Requirements 

The  recordkeeping  and  reporting 
burdens  contained  in  this  rule  were 
approved  by  the  OfBce  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapte.r  35,)  under  control 
number  0572-0117. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  to  eliminate  unnecessary 
regulations  and  improve  those  that 
remain  in  force. 

Environmental  Justice 

This  rule  is  subject  to  the 
requirements  of  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations.  Implementation  of  these 
requirements  will  occur  at  the  time  of 
actions  performed  hereunder. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 


1969  (42  U.S.C.  4321  et  seq.)  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  described  by  this 
proposed  rule  are  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
programs  under  numbers  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees,  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  10.760, 
Water  and  Waste  Disposal  System  for 
Rural  Communities,  10.764,  Resource 
Conservation  Development  Loans,  and 
10.765,  Watershed  Protection  and  Flood 
Prevention  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

Intergovernmental  Review 

This  rule  excludes  the  Electric  and 
Telecommunications  Programs  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  final  rule  related  notice 
entitled,  "Department  Program  and 
Activities  Excluded  from  Executive 
Order  12372,"  (50  FR  47034) 
determined  that  RUS  loans  and  loan 
guarantees,  and  RTB  bank  loans,  were 
not  covered  by  Executive  Order  12372. 
The  Water  and  Waste  Program  is  subject 
to  the  provisions  of  Executive  Order 
12372.  Consultation  will  be  completed 
at  the  time  of  actions  performed 
hereunder. 

Unfimded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  Title  U  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  this  rule  is  not  subject  to 
the  requirements  of  section  202  and  205 
of  the  Unfunded  Mandates  Reform  Act. 

Background 

On  March  13,  1984,  the  Rural 
Electrification  Administration 
(predecessor  of  RUS)  published  7  CFR 
Part  1794,  Environmental  Policies  and 
Procediu-es.  as  a  final  rule  in  the  Federal 
Register  (49  FR  9544)  covering  the 
actions  of  the  Electric  and 
Telecommunications  programs.  Based 
on  new  congressional  mandates, 
changes  in  the  electric  industry,  and 
RUS  experience  and  review  of  its 
existing  procedures.  RUS  has 
determined  that  several  changes  are 
necessary  for  its  environmental  review 
process  to  operate  in  a  smooth,  efficient, 
and  effective  manner. 
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The  existing  7  CFR  part  1794  was 
designed  to  implement  the  requirements 
of  NEPA  and  the  CEQ  regulations  for 
RUS  Electric  and  Telecommunications 
programs.  As  a  result  of  the  Federal 
Crop  Insurance  Reform  and  Department 
of  Agriculture  Reorganization  Act  of 
1994  (Pub.  L.  103-354.  108  Stat.  3178), 
the  programs  of  the  Rural  Electrification 
Administration,  were  combined  with 
the  Water  and  Waste  program  from  the 
former  Farmers  Home  Administration 
(FmHA)  into  RUS.  Most  changes 
proposed  to  7  CFR  part  1794  result  from 
the  addition  of  the  Water  and  Waste 
program  to  RUS. 

For  further  guidance  in  the 
fweparation  of  public  notices  and 
environmental  documents,  RUS  has 
prepared  a  series  of  guidance  bulletins. 
Three  program  specific  bulletins  are 
available  which  provide  guidance  in 
preparing  the  Environmental  Report 
(ER)  for  proposed  actions  classified  as 
categorical  exclusions  and  proposed 
actions  which  require  an  Environmental 
Assessment  (EA).  Further  information 
on  these  bulletins  is  provided  in 
§1794.7. 

This  final  rule  contains  a  variety  of 
substantive  and  procedural  changes 
from  the  provisions  of  the  current  rule. 
Some  of  these  revisions  are  minor 
(§  1794.4,  Trivial  Violations  was 
deleted)  or  are  merely  intended  to 
clarify  existing  RUS  policies  and 
procedures  (§  1794.6,  Definitions,  was 
added).  Other  revisions  reflect  changes 
in  RUS  implementation  of  the  CEQ 
regulations  as  outlined  below. 

The  relationship  between  RUS  and  its 
Electric  and  Telecommunications 
applicants  has  changed  substantially 
since  RUS  issued  the  final  rule  in  March 
of  1984.  Changes  that  have  occurred  in 
the  last  4  years  have  been  particularly 
dramatic.  Historically,  RUS  provided 
substantially  all  of  its  appficants'  capital 
needs  and  established  a  lending 
relationship  reflecting  that  dominant 
lending  role.  However,  because  of 
limited  annual  loan  authorization 
levels,  RUS  no  longer  serves  such  a  role. 
Moreover,  in  a  1993  amendment  to 
section  306E  of  the  Rural  Electrification 
Act  of  1936  (RE  Act),  as  amended  (7 
U.S.C.  936e),  Congress  required  RUS  to 
abandon  its  close  hands-on  control  of  its 
appUcants  and  instead  follow  the 
practices  of  private  market  lenders.  RUS 
has  done  so  through  the  development  of 
new  forms  of  loan  agreements  and 
security  instruments  and  the 
publication  of  7  CFR  Part  1717,  subpart 
M,  Operational  Controls,  which  reduce 
or  eliminate  much  of  the  oversight  and 
control  historically  exercised  by  RUS 
over  its  Electric  applicants. 


Reflecting  these  changes  and  reforms, 
RUS  has  revised  §  1794.3  of  the  rule. 
Environmental  reviews  will  continue  to 
be  required  in  connection  with  the 
approval  of  financial  assistance  for 
applicants  and  the  issuance  of  rules, 
regulations,  and  bulletins  by  RUS. 
However,  no  reviews  will  be  required  in 
connection  with  approvals  provided  by 
RUS  pursuant  to  its  loan  contracts  and 
security  instruments  with  applicants 
such  as  approvals  of  lien 
accommodations  or  the  use  of  general 
funds  by  applicants.  These  approvals 
are  not  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment. 

Within  subpart  C  of  this  rule,  a 
classification  system  defines  the  level  of 
environmental  review  required  for  RUS 
and  applicant  proposed  actions.  In 
Section  1794.20  RUS  has  clarified  its 
position  for  determining  circumstances 
under  which  an  applicant's 
participation  in  a  project  results  in  a 
Federal  action.  Sections  1794.21 
through  1794.25  of  this  subpart  are 
further  subdivided  when  appropriate  to 
differentiate  between  actions  being 
proposed  by  RUS  and  actions  proposed 
by  Electric,  Telecommunications,  and 
Water  and  Waste  program  applicants. 

A  number  of  classification  changes 
have  been  made  within  subpart  C  of  this 
rule.  These  reclassifications  involve 
minor  actions  proposed  by  applicants 
which  rarely,  if  ever,  result  in 
significant  environmental  impact  or 
public  interest.  RUS  believes  this  rule 
includes  adequate  safeguards  to  identify 
any  unusual  circumstances  that  may 
require  additional  agency  scrutiny. 

RUS  has  modified  the  thresholds  for 
acreage  (facility  sites),  and  capacity 
(generation  facilities)  within 
§  1794.22(a).  In  addition  to  modifying 
the  thresholds  for  acreage  and  capacity, 
RUS  has  imposed  different  thresholds 
for  construction  of  electric  generating 
capacity  at  new  sites  versus  existing 
sites  within  §  1794.23(c).  Acreage  and 
capacity  threshold  changes  within 
§  1794.24,  and  a  capacity  threshold 
change  within  §  1794.25  reflect  changes 
that  have  been  made  in  §§  1794.22(a), 
and  1794.23(c).  No  changes  were  made 
to  the  existing  thresholds  for 
transmission  line  length.  Capacity 
thresholds  have  been  eliminated  for 
hydroelectric  proposals  in  §§  1794.22 
and  1794.23.  RUS  will  normally  adopt 
the  NEPA  document  prepared  by  the 
Federal  licensing  agency  of 
hydroelectric  projects  in  which  RUS 
applicants  participate. 

The  thresholds  for  proposed  actions 
in  the  Water  and  Waste  program  are 
classified  in  §§  1794.21(c)  and 
1794.22(b).  Based  on  historical 


experience  and  a  survey  of  the 
thresholds  established  by  the 
Environmental  Protection  Agency 
which  administers  similar  programs, 
RUS  has  eliminated  the  two  tiered 
classification  for  EAs  that  is  contained 
in  7  CFR  Part  1940,  Subpart  G,  the 
environmental  regulation  of  the  former 
FmHA,  and  adopted  the  more 
traditional  classification  scheme  as 
outlined  in  40  CFR  1508.9.  Because  RUS 
co-funds  a  significant  portion  of  its 
projects  with  other  Federal  and  state 
agencies,  a  more  traditional 
classification  and  documentation 
scheme  is  thought  to  be  more  conducive 
to  minimizing  duplicative 
environmental  review  efforts. 

RUS  has  modified  its  procedures  in 
subparts  D  through  G  of  this  part.  The 
EA  will  be  the  subject  document  of  the 
notice  of  availability  requirements  in 
§  1794.42,  where  previously,  the 
applicant's  ER  was  the  subject 
docimient.  By  this  change,  the  notice 
requirements  for  all  three  programs  will 
be  consistent  for  both  EA  proposals  and 
EA  with  scoping  proposals.  This  change 
will  encourage  more  public  involvement 
by  allowing  public  review  of  EA 
proposals  prior  to  the  issuance  of  a 
Finding  of  No  Significant  Impact 
(FONSI). 

RUS  has  also  changed  its  notice 
requirements  for  Electric  program 
projects  requiring  scoping.  The  timing 
of  RUS  Federal  Register  notice  for 
public  scoping  meetings  in  §  1794.52(b) 
has  been  reduced  from  30  days  to  14 
day%  prior  to  the  meeting.  No 
appreciable  benefit  resulted  from  an 
earlier  notice  requirement.  The  existing 
regulation  allows  RUS  to  adopt  the 
applicant's  ER  as-its  EA  but  requires 
RUS  to  prepare  its  own  EA  from  the 
applicant's  Environmental  Analysis 
(EVAL)  where  a  proposed  action 
requires  scoping.  RUS  has  changed  this 
requirement  by  allowing  the  EVAL  to 
serve  as  its  EA  (see  §  1794.53)  consistent 
vdth  40  CFR  §  1506.5(b). 

RUS  has  modified  its  poficy  regarding 
the  use  of  contractor  prepared  EISs. 
Under  the  existing  regulation,  RUS  was 
required  to  use  agency  funds  when  an 
independent  contractor  was  chosen  by 
RUS  to  prepare  the  EIS.  In  accordance 
with  the  provisions  of  7  CFR  Part  1789. 
"Use  of  Consultants  Funded  by 
Applicants"  and  Section  759A  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  draft  and  final 
EIS  may  be  prepared  by  a  consultant 
selected  by  RUS  and  funded  by  the 
applicant.  A  new  requirement, 
publication  of  a  notice  of  availability  by 
RUS  and  the  applicant  for  a  Record  of 
Decision  is  established  in  §  1794.63. 
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Preparation  of  the  Rulemaking 

The  proposed  rule  (7  CFR  part  1794) 
was  published  in  the  Federal  Register 
on  November  24,  1997  (62  FR  62527). 
Public  comment  was  invited  for  a  60- 
day  period,  ending  on  January  23,  1998. 

Eighty-nine  written  comments  were 
received  representing  32  specific 
organizations  and  individuals.  These 
included  two  Federal  agencies,  eight 
Federal  agency  state  offices,  one 
regional  commission,  two  electric 
cooperative  associations,  and  seventeen 
rural  electric  cooperatives.  All 
comments  were  fully  considered  when 
revising  the  proposed  rule  for 
publication  as  a  final  rulemaking. 

Every  effort  has  been  made  to  respond 
in  detail  in  the  preamble  to  every 
question  raised  or  suggestion  offered. 
Where  commenters  pointed  out  errors  in 
spelling,  syntax,  and  minor  technical 
errors  these  errors  were  corrected  and 
not  mentioned  further  in  the  preamble. 
In  addition,  many  commenters  made 
similar  suggestions  or  raised  similar 
issues.  In  the  interest  of  clarity, 
comments  that  were  similar  in  nature 
were  grouped  and  discussed  in  the  most 
relevant  section  in  the  preamble.  Some 
comments  pointed  out  vague  and 
unclear  language.  Clarifying  and 
explanatory  language  was  added  to  the 
rule  and  preamble  as  appropriate.  The 
discussion  under  General  Comments 
responds  to  general  comments  and 
clarification  of  misunderstandings  as  to 
RUS's  intent.  The  statements  under 
Comments  on  Specific  Sections  address 
the  more  significant  comments  received 
on  particular  provisions  and  how  RUS 
responded  to  them. 

General  Comments 

Several  comments  focused  on  the 
background  discussion  of  the  preamble 
to  the  proposed  rule  regarding  the 
proposed  renumbered  §  1794.3,  entitled 
"Actions  requiring  environmental 
review."  The  background  discussion 
explained  that,  because  of  changes  in 
law  and  reforms  in  the  Electric  and 
Telecommunications  industry,  RUS 
proposed  to  revise  that  section  to  reflect 
that  RUS  would  no  longer  treat  as 
Federal  actions  subject  to  environmental 
reviews,  approvals  provided  by  RUS 
pursuant  to  its  loan  contracts  and 
security  instruments.  The  preamble 
explained  that  these  approvals  are 
"ministerial"  and  not  major  Federal 
actions  for  the  purposes  of  NEPA.  The 
commenters,  who  uniformly  supported 
the  proposed  revision,  asked  that  RUS 
identify  all  approvals  that  would  no 
longer  be  subject  to  environmental 
review  or  clarify  that  only  the  approval 


of  loans  and  loan  guarantees  will 
require  an  environmental  review. 

Agency  Response:  The  proposed 
revision  to  §  1794.3  deletes  reference  to 
"lien  accommodations,  and  approvals 
provided  pursuant  to  loan  contracts  and 
security  instruments  (e.g.,  approvals  of 
the  use  of  general  funds)."  In  pertinent 
part,  the  revised  section  identifies  as 
actions  requiring  environmental  review, 
"the  approval  of  financial  assistance 
pursuant  to  the  Electric, 
Telecommunications,  and  Water  and 
Waste  Programs."  In  response  to  the 
comments,  RUS  has  added  a  clarifying 
sentence  to  §  1794.3  stating  that, 
"Approvals  provided  by  RUS  pursuant 
to  loan  contracts  and  security 
instruments,  including  approvals  of  lien 
accommodations,  are  not  actions  for  the 
purpose  of  this  part  and  the  provisions 
of  this  part  shall  not  apply  to  the 
exercise  of  such  approvals."  RUS 
believes  that,  while  it  is  principally  the 
approvals  of  loans  and  loan  guarantees 
to  which  environmental  reviews  attach, 
it  is  possible  that  other  types  of 
discretionary  financial  assistance  could 
be  available  under  the  RUS  program, 
which  would  trigger  environmental 
reviews.  Examples  include  lien 
subordinations  under  §  306  of  the  RE 
Act  (7  U.S.C.  936).  The  regulatory  text 
should  not  limit  those  actions  requiring 
environmental  review  to  the  approval  of 
loans  and  loan  guarantees. 
Consequently,  no  other  change  has  been 
made  in  response  to  the  comments. 

Ten  commenters  expressed  concern 
about  the  two-tier  classification  that  was 
created  for  "categorically  excluded" 
proposals  in  §§1794.21  and  1794.22. 
which  they  believe  is  overly 
burdensome  and  confusing.  They 
further  believe  that  many  of  the  size, 
voltage,  distance,  and  acreage 
thresholds  have  been  arbitrarily 
determined  and  need  to  be  reevaluated. 

Agency  Response:  RUS  established 
the  two-tier  classification  system  for 
categorically  excluded  proposals 
specifically  to  reduce  the  burden  on 
applicants  without  compromising  the 
requirements  of  NEPA  and  the  CEQ 
regulations.  Categorically  excluded 
proposals  listed  in  §  1794.21  normally 
do  not  significantly  impact  the  quahty 
of  the  human  environment.  Therefore 
the  submittal  of  an  ER  is  not  required. 
An  ER  is  required  for  categorically 
excluded  proposals  listed  in  §  1794.22 
to  provide  for  circiunstances  in  which  a 
normally  excluded  action  may  have  a 
significant  impact  (see  40  CFR  1508.4). 
Prior  to  issuing  the  proposed  rule,  RUS 
reevaluated  the  thresholds  established 
in  the  existing  regulation  and 
determined  that  the  revised  thresholds 
included  in  the  proposed  rule  represent 


a  reasonable  delineation  consistent  with 
40  CFR  1508.4. 

The  commenters  also  questioned  why 
an  environmental  report  should  be 
required  for  a  proposal  that  is  normally 
categorically  excluded  and  recommend 
that  where  appropriate,  proposals  listed 
in  §  1794.22  be  incorporated  into 
§1794.21. 

Agency  Response:  The  changes 
proposed  by  these  comments  are  not 
consistent  with  the  definition  of 
categorical  exclusion  in  40  CFR  1508.4. 
In  order  to  ensure  that  a  proposed  action 
does  not  significantly  affect  the  quality 
of  the  human  environment.  RUS  must 
conduct  an  environmental  review.  The 
two-tiered  classification  system  for 
Categorical  Exclusions  establishes  the 
level  of  information  that  must  be 
provided  by  the  applicant  for  proposals 
listed  in  each  tier.  This  information  is 
necessary  so  RUS  can  identify 
extraordinary  circumstances  in  which  a 
normally  excluded  action  may  have 
significant  environmental  effects. 
One  commenter  recommended 
incorporating  language  into  §  1794.21  by 
which  RUS  could  increase  the  level  of 
environmental  review  for  any 
categorically  excluded  project,  which 
had  a  significant  environmental  effect. 
Other  commenters  point  out  that 
proposals  in  these  two  categories 
already  must  meet  the  requirements  of 
§  1794.31.  Therefore  a  safeguard  already 
exists  whereby  RUS  can  evaluate  each 
project  and  determine  if  further 
environmental  review  is  appropriate. 

Agency  Response:  This  rule  includes 
a  requirement  in  §  1794.22(a)  by  which 
RUS  reserves  the  right  to  request 
environmental  documentation  for 
proposals  listed  in  §  1794.21(b)  and  (c) 
if  significant  environmental  effects 
result  fi-om  the  implementation  of  the 
proposal.  RUS  believes  that  determining 
whether  an  ER  should  be  prepared  for 
all  categorically  excluded  proposals  on 
a  case-by-case  basis  would  be 
inconsistent  with  the  CEQ  regulations 
(40  CFR  1508.4)  and  would  extend  the 
RUS  environmental  review  process. 
Three  commenters  assert  that  the 
thresholds  established  to  differentiate 
between  projects  that  require  an 
environmental  assessment  (EA)  with 
and  wnthout  scoping  (§§  1794.23  and 
1794.24)  were  also  arbitrarily 
determined  and  point  out  that  a  1  MW 
increase  in  capacity  can  increase  the 
level  of  review.  The  commenters 
recommend  that  all  §  1794.24  proposals 
which  normally  require  scoping  be 
incorporated  into  §  1794.23  and  that 
RUS  adopt  language  allowing  the 
agency  to  require  scoping  for  projects 
which  are  expected  to  have  significant 
impacts. 
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msistent  with 


[  Agency  Response:  RUS  has 
reevaluated  the  thresholds  that  were 
established  in  the  existing  regulation  for 
proposed  actions  listed  in  §§  1794.23 
and  1794.24.  The  thresholds  accurately 
delineate  the  difference  between 
proposed  actions  which  can  be 
adequately  reviewed  with  an  EA  and 
those  actions  which  have  a  higher 
potential  for  needing  an  EIS.  The  latter 
required  the  preparation  of  an  EVAL  by 
the  applicant.  The  EVAL  will  serve  as 
the  RUS  EA,  (40  CFR  1506.5(b)).  Instead 
of  establishing  a  single  classification 
system  for  actions  normally  requiring  an 
EA  and  determining  the  need  for 
scoping  on  an  individual  basis,  RUS 
agrees  some  flexibility  is  needed  and 
has  included  a  provision  to  modify  or 
waive  scoping  requirements  in 
§  1794.52  for  actions  that  normally 
require  an  EA  with  scoping. 

Two  commenters  expressed  concern 
wdth  the  provisions  of  the  proposed  rule 
that  allow  the  applicant  or  its  consultant 
to  prepare  the  environmental  report  (ER) 
which  normally  serves  as  RUS"  EA  for 
Water  and  Waste  proposals.  These 
commenters  assert  that  there  may  be  an 
appearance  of  a  conflict  of  interest. 

Agency  Response:  Agency 
responsibility  is  addressed  in  40  CFR 
1506.5.  The  CEQ  regulations  allow  an 
agency  to  require  an  applicant  to  submit 
environmental  information  for  possible 
use  by  that  agency  (40  CFR  1506.5(a)). 
The  agency  should  assist  the  applicant 
by  outlining  the  types  of  information 
required.  The  agency  shall 
independently  evaluate  the  information 
provided  by  the  applicant  and  accept 
responsible  for  its  accuracy.  RUS  has 
developed  guidance  Bulletin  1794A- 
602  for  that  purpose.  An  agency  can 
permit  an  applicant  to  prepare  an  EA 
provided  the  agency  makes  its  own 
evaluation  of  the  environmental  issues 
and  takes  responsibility  for  the  scope 
and  content  of  the  EA  (40  CFR 
1506.5(b)). 

One  commenter  recommends  that  the 
procedures  defined  in  7  CFR  1940-G 
under  which  RUS  reviews  information 
submitted  by  the  applicant  and 
completes  the  assessment  should  be 
used  for  Water  and  Waste  proposals. 

Agency  Response:  This  rule  provides 
for  an  agency-prepared  EA.  Section 
1794.41  states  that  the  ER  will  normally 
serve  as  the  RUS  EA.  The  decision  of 
whether  RUS  uses  the  applicant's  ER  as 
its  EA  or  prepares  the  EA  from 
information  provided  in  the  ER  will  be 
made  by  the  State  Environmental 
Coordinator  (SEC). 

Another  commenter  noted  that  by  not 
allowing  RUS  employees  to  complete 
EAs,  the  agency  is  limiting  the  ability  of 


its  employees  to  provide  technical 
assistance  to  nu-al  areas. 

Agency  Response:  RUS  does  not  agree 
with  this  statement.  By  improving  the 
efficiency  of  document  preparation. 
Rural  Development  staff  will  have  more 
time  to  provide  meaningful  guidance 
and  technical  assistance  to  applicants. 

Comments  on  Specific  Sections 

Background:  One  commenter 
requested  clarification  of  paragraph  9  of 
the  proposed  rules  Background  section 
that  discusses  exempting  from  review 
approvals  provided  by  RUS  pursuant  to 
its  loan  contracts  and  security 
instruments. 

Agency  Response:  This  comment  is 
addressed  in  the  response  to  the  first 
general  comment. 

Section  1794.2:  One  commenter 
questioned  whether  the  item  (d)  in  this 
section  correctly  characterized  the  roles 
RUS  and  the  applicant  play  under 
NEPA  and  the  CEQ  regulations.  He 
asserts  that  the  applicant  should  be 
responsible  for  the  accuracy  of  the 
information  contained  in  environmental 
documents  and  the  agency  should  be 
responsible  for  compliance  with 
appropriate  regulations. 

Agency  Response:  RUS  agrees.  The 
text  of  item  (d)  has  been  changed  to 
clarify  the  role  of  the  applicant.  RUS  is 
responsible  for  compliance  with  NEPA, 
including  verifying  the  accuracy  of  the 
information  it  uses  in  its  environmental 
review  (40  CFR  1506.5).  The  applicant 
is  responsible  for  compliance  vn\h  all 
applicable  RUS  requirements. 

Section  1794.3:  Six  commenters 
recommended  that  this  section  clearly 
state  that  the  rule  appfies  only  to  direct 
loans  and  loan  guarantee  approvals. 

Agency  Response:  This  comment  is 
addressed  in  the  response  to  the  first 
general  comment. 

Section  1 794.5  (now  §  1 794.4):  Two 
commenters  support  the  proposed 
format  of  placing  metric  units  in 
parentheses  following  the  non-metric 
equivalents  which  is  the  reverse  of  the 
ciurent  format.  Another  commenter 
questioned  whether  the  change  in 
metric  system  format  would  be  contrary 
to  the  national  effort  to  convert  to  the 
metric  system  and  not  in  compliance 
with  Executive  Order  12770. 

Aggncy  Response:  It  has  been  RUS 
experience  that  the  current  format  in 
which  metric  units  are  followed  by  the 
non-metric  equivalents  in  parentheses 
has  been  impractical  and  has  confused 
readers.  This  rule's  provisions  for  the 
use  of  metric  units  comply  with 
Executive  Order  12770. 

Section  1794.7  (now  §  1 794.6):  One 
commenter  suggested  adding  "the 
environment"  to  the  definition  of 


Emergency  Situation  to  account  for 
threats  to  the  environment  and 
inckiding  a  definition  of  "multiplexing 
sites." 

Agency  Response:  The  words  "or  to 
the  human  environment"  have  been 
added  to  the  end  of  the  definition  of 
Emergency  Situation  and  a  definition 
has  been  included  in  this  section  for 
multiplexing  sites. 

Another  commenter  suggested 
deleting  the  words  "document  and" 
from  the  definition  of  ER. 

Agency  Response:  RUS  recognizes 
that  the  amount  of  documentation  that 
can  be  included  in  an  ER  can  vary  for 
the  types  of  piroposals  listed  in 
§§  1794.22  and  1794.23  from  a  few 
pages  to  100  pages  or  more.  Since  the 
word  "document"  does  not  add  any 
significance  to  the  definition  of  ER,  the 
word  has  been  deleted. 

A  third  commenter  thought  that  the 
terms  ER,  EA  and  Environmental  Impact 
Assessment  were  confusing  and  needed 
further  explanation. 

Agency  Response:  RUS  agrees  and  has 
reverted  to  the  terminology  used  in  the 
existing  rule.  RUS  has  in  the  past  and, 
proposes  to  continue  to  differentiate 
between  the  documentation  submitted 
by  the  applicant  for  proposals  that 
normally  require  an  EA  (§  1794.23)  and 
proposals  that  normally  require  an  EA 
with  scoping  (§  1794.  24)  by  titling  the 
former  an  ER  and  the  later  an  EVAL. 
The  agency  prepared  document  for 
proposals  listed  in  §§  1794.23  and 
1794.24  is  still  Utled  an  EA  (40  CFR 
1508.9). 

One  commenter  requested  that  this 
section  be  modified  so  the  ER  and  EA 
can  be  stand-alone  documents  and  not 
a  mandatory  part  of  the  Preliminary 
Engineering  Report  (PER)  for  Water  and 
Waste  proposals.  This  commenter 
asserts  that  such  a  restriction  precludes 
the  use  of  other  resources  to  complete 
the. preparation  of  the  environmental 
dosumentation. 

Agency  Response:  Although  RUS 
intends  for  the  ER  to  be  submitted  with 
the  PER  for  Water  and  Waste  proposals, 
there  is  no  requirement  that  the  ER  be 
prepared  exclusively  by  the  engineering 
consultant  that  prepares  the  PER.  The 
key  issue  is  that  environmental 
concerns  be  considered  at  the  earliest 
planning  stage  of  a  proposal  to  ensure 
that  environmental  values  are  given 
appropriate  consideration.  The  earliest 
planning  stage  of  a  proposal  is  the  PER 

Section  1794.8  (now  §  1 794.7):  Two 
commenters  noted  that  RUS  Bulletin 
1780-26  already  has  been  designated  for 
guidance  for  another  purpose. 

Agency  Response:  The  designations 
for  the  guidance  documents  referenced 
in  fhis  section  have  been  corrected. 
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One  commenter  recommended  that  a 
standard  format  be  developed  for 
applicants  to  follow  in  the  preparation 
of  an  ER  or  EA. 

Agency  Response:  The  appropriate 
bulletins  referenced  in  this  section  will 
contain  a  standard  format  for  preparing 
an  ER;  the  applicant  does  not  prepare  an 
EA. 

The  same  commenter  further 
recommended  that  State  Directors  be 
able  to  issue  supplements  with  less  than 
approval  by  the  Administrator. 

Agency  Response:  State  Directors 
have  the  ability  to  issue  supplements. 
However,  to  ensure  compliance  with 
environmental  laws  and  regulations  and 
maintain  uniformity  with  neighboring 
states  and  within  a  region,  requires 
Administrator  review  and  approval  of 
supplements. 

Six  commenters  urged  RUS  to  consult 
with  interested  parties  regarding  the 
referenced  electric  and 
telecommunications  guidance 
documents  prior  to  taking  final  action 
on  this  rule. 

Agency  Response:  RUS  has 
considered  all  comments  received  on 
the  current  versions  of  Bulletins  1794A- 
600  and  1794A-601  in  preparing  the 
revisions  to  these  two  Bulletins.  Both 
Bulletins  will  be  made  available  to 
applicants  via  the  Internet  prior  to  the 
effective  date  of  this  final  rule. 

Two  commenters  believe  that  the 
referenced  Water  and  Waste  bulletin 
(RUS  Bulletin  1794A-602)  should  be 
published  for  comment  and  one 
commenter  requested  a  60-day 
extension  to  the  comment  period  on  the 
proposed  rule  following  the  release  of 
that  draft  bulletin. 

Agency  Response:  RUS  Bulletin 
1794A-602  was  reviewed  by  Rural 
Development  staff  prior  to  the  effective 
date  of  this  final  rule.  RUS  does  not 
agree  that  the  comment  period  on  the 
proposed  rule  should  be  extended 
subject  to  the  release  of  the  draft 
bulletin. 

Section  1794.10:  One  commenter 
recommended  replacing  "under  RUS 
direct  guidance  and  supervision"  with 
"with  advise  from  RUS"  instead. 

Agency  Response:  The  referenced 
language  has  been  revised.  RUS  will 
assist  applicants  by  outlining  the  types 
of  information  required  and  provide 
guidance  and  oversight  in  the 
development  of  the  documentation  (40 
CFR  1506.5). 

This  commenter  also  recommended 
that  the  language  in  §§  1794.10  and 
1794.31(b)  be  consistent  and  refer  to  the 
SEC  or  neither. 

Agency  Response:  The  language  in 
§  1794.10  applies  to  all  three  RUS 
programs.  Therefore,  a  specific  agency 


official  is  only  identified  in 

§  1794.31(b),  which  is  specific  to  the 

Water  and  Waste  program. 

Section  1794.13:  One  commenter 
recommended  that  in  (a)(3)  all 
comments  on  Water  and  Waste 
proposals  be  sent  directly  to  the  RUS 
State  Office  instead  of  through  the 
applicant. 

Agency  Response:  Applicant  notices 
must  state  that  comments  should  be  sent 
to  the  RUS  appropriate  office  for  Water 
and  Waste  proposals  and  to  the 
Washington,  DC,  office  for  Electric  and 
Telecommimications  proposals. 
However,  RUS  recognizes  that  both 
verbal  and  written  comments  on  a 
proposal  are  sometimes  directed  to  the 
applicant.  This  subsection  accounts  for 
this  possibility  by  requiring  the 
applicant  to  submit  comments  to  RUS. 
Seven  commenters  were  concerned 
that  the  requirement  in  §  1794.13(a)(4) 
making  all  environmental  documents 
and  documentation  related  to  the 
proposed  action  available  in  specific 
locations  was  too  broad  and  created  an 
overly  burdensome  and  onerous 
responsibility  for  the  applicant.  They 
recommended  that  RUS  narrow  the 
scope  of  information  that  the  applicant 
is  required  to  make  available  in  a  public 
setting  and  require  the  applicant  to 
designate  a  contact  person  to  respond  to 
requests  for  additional  and  supporting 
information. 

Agency  Response:  RUS  agrees  that  the 
requirement  making  all  environmental 
documents  and  documentation  available 
in  specific  locations  creates  an  overly 
burdensome  and  onerous  responsibility 
for  the  applicant  and  does  not  enhance 
public  participation  in  the 
environmental  process.  The  language  in 
§  1794.13(a)(4)  has  been  revised.  RUS 
will  determine  which  project  related 
environmental  documents  will  be  made 
available  for  review  at  locations 
convenient  for  the  public.  To  ensure  hill 
public  disclosure,  a  list  of  all  documents 
not  provided  for  public  review  will  be 
included.  Documents  not  provided  will 
be  available  for  inspection  through  a 
designated  RUS  or  applicant  contact 
person. 

Two  commenters  requested  that 
§  1794.13(a)(5)  be  expanded  to  note  that 
public  hearings  are  to  be  confined  to  the 
environmental  aspects  of  a  proposed 
action. 

Agency  Response:  RUS  believes  that 
the  purpose  of  the  public  hearings  or 
meetings  has  been  adequately  identified 
in  this  section. 

One  commenter  requested  that  RUS 
coordinate  its  meetings  with  meetings, 
hearings,  and  environmental  reviews, 
which  may  be  held  and/or  required  by 
others. 


Agency  Response:  RUS  agrees  with 
this  comment  and  has  revised 
§  1794.13(a)(5)  to  include  coordination 
of  its  meetings  with  the  requirements  of 
other  interested  agencies  and  groups. 

Six  commenters  questioned  why  RUS 
has  established  differing  thresholds  for 
publication  of  notices  in  the  Federal 
Register  with  respect  to  the  Electric  and 
Telecommunications  programs  in 
§  1794.13(b)  and  the  Water  and  Waste 
program  in  §  1794.13(c).  They 
recommended  that  the  language  in 
§  1794.13(c)  be  consistent  for  all  three 
programs. 

Agency  Response:  RUS  agrees  and  has 
decided  to  revise  the  language  in 
§§  1794.13(b)  and  1794.42(b)  thereby 
making  the  thresholds  for  publication  of 
notices  consistent  for  all  three  programs. 
RUS  will  provide  interested  agencies 
with  notification  of  its  FONSI 
determinations  through  direct  mailings 
or,  at  its  option,  the  Federal  Register, 
when  appropriate. 

Section  J  794. 1 4;  One  commenter 
endorsed  the  flexibility  provided  in  this 
section  and  recommended  that  this 
flexibility  be  more  clearly  stated.  The 
commenter  also  suggested  that  the 
duties  of  a  cooperating  agency  are 
unclear  and  a  brief  list  should  be 
included. 

Agency  Response:  The  duties  of  a 
cooperating  agency  are  described  in  40 
CFR  1501.6  and  are  incorporated  by 
reference. 

Section  1 794. 1 7:  One  commenter 
questioned  whether  the  mitigative 
measures  would  be  discussed  in  the 
FONSI  memo  to  the  file  in  addition  to 
the  rONSI  public  notice.  Two 
commenters  noted  that  the  provisions  of 
(b)(3)  appear  to  expand  the 
responsibilities  of  field  staff  beyond  that 
of  development  specialists.  One 
commenter  suggested  that  a  better  role 
for  the  agency  would  be  to  notify  the 
appropriate  regulatory  agency  to  enforce 
the  mitigative  measures. 

Agency  Response:  Mitigation 
measures  shall  be  discussed  in  both  the 
FONSI  memo  and  public  notice.  The 
responsibilities  of  field  staff  have  not 
been  expanded.  In  the  routine  process  of 
checking  on-site  conditions  for 
compliance  with  relevant  loan  or  grant 
provisions,  it  is  appropriate  for  staff  to 
document  the  applicant's  compliance 
status  with  regard  to  mitigation 
measures  that  were  agreed  upon  as  part 
of  the  conditions  for  the  loan/grant.  If 
discrepancies  are  noted,  the  agency  may 
need  to  notify  the  appropriate  regulatory 
agency  for  action. 

Section  1794.21(a):  Six  commenters 
recommended  that  in  addition  to 
defining  "emergency  situation"  this 
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revisions  of 


section  be  expanded  to  account  for  such 
situations. 

Agency  Response:  RUS  has  added 
action  (4)  to  accoxmt  for  emergency 
situations. 

Section  1794.21(b):  One  commenter 
questioned  why  a  "detailed 
description"  was  required  for  12  actions 
in  this  category  when  all  actions  in  this 
category  had  to  be  sufficiently 
described.  That  conunenter 
recommended  this  requirement  be 
deleted. 

Agency  Response:  RUS  has 
determined  through  experience  that  the 
types  of  proposals  contained  in  this 
section  normally  do  not  significantly 
affect  the  quality  of  the  human 
environment.  Thus  the  submission  of  an 
ER  is  not  normally  required.  However, 
in  order  to  waive  the  ER  requirement  for 
the  12  actions  in  this  category  so 
designated,  the  RUS  reviewer  must  have 
a  complete  description  of  what  is  being 
proposed,  how  it  will  be  constructed, 
and  the  setting  in  which  the  proposed 
project  will  be  located.  Evaluating  these 
12  actions  on  a  case-by-case  basis  is 
more  effective  than  uniformly  requiring 
the  mandatory  submittal  of  an  ER. 

Another  commenter  was  concerned 
that  the  submittal  of  an  environmental 
document  was  not  required  for 
proposed  actions  described  in 
§  1794.21(b)  (4),  (8),  (14),  (15)  and  (16), 
which  could  under  certain 
circvunstances  provide  a  hazard  to  birds. 

Agency  Response:  RUS  agrees  that 
under  certain  circumstances  actions 
described  in  §  1794.21(b)  (4),  (8),  (14), 
(15),  and  (16)  could  resuh  in  significant 
effects  to  the  human  environment,  such 
as  presenting  a  hazard  to  birds.  The 
description  of  the  facilities  to  be 
constructed  that  must  be  provided  for 
these  actions  and  others  so  noted  in 
§  1794.21(b)  is  used  by  RUS  to 
determine  whether  the  current  level  of 
review  is  adequate  or  a  higher  level  of 
review  is  warranted. 

One  commenter  expressed  concern 
over  the  provision  in  action 
§  1794.2l(b)(18)  which  require  the 
applicant  obtain  certification  from  the 
utility  owner  that  the  facilities  to  be 
purchased  are  in  compliance  with 
applicable  environmental  laws  and 
regulations.  This  commenter  believes 
that  the  normal  enviroiunental  review 
process  should  be  sufficient  to  identify 
and  resolve  issues  that  may  be 
encountered. 

Agency  Response:  RUS  agrees  that 
obtaining  a  certification  of  compliance 
for  the  purchase  of  existing  facihties  is 
not  the  appropriate  form  of 
documentation.  Upon  further  review, 
RUS  has  determined  that  establishing 
two  separate  levels  of  review  for  the 


piut:hase  of  existing  facilities, 
specifically  action  (18)  in  §  1794.21(b) 
and  action  (7)  in  §  1794.23(b).  is  not 
wfuranted.  Both  references  to  these 
actions  have  been  deleted  from  the  final 
rule  and  replaced  by  new  action  (11)  in 
§  1794.22(a).  Under  the  new 
requirement  applicants  will  have  the 
option  of  submitting  an  ER  or  the  results 
of  a  facility  environmental  audit.  A 
higher  level  of  review  may  be  required 
before  RUS  approves  an  appficant's 
purchase  of  facilities  that  are 
determined  to  be  in  violation  of  Federal, 
state,  or  local  environmental  laws  or 
regulations. 

One  commenter  recommended  that 
the  threshold  for  action  described  in 
§  1794.2l(b)(21),  standby  diesel 
generators,  be  increased  from  1 
megawatt  (NfW)  to  2  MW  and  also  be 
utilized  for  load  management  purposes 
in  addition  to  emergency  power. 

Agency  Response:  RUS  does  not 
agree.  The  purpose  of  this  category  is  to 
exclude  standby  diesel  generators  that 
would  be  subject  to  limited  use  (i.e. 
emergency  outages).  Utilizing  such 
facilities  for  load  management  purposes 
increases  the  hours  of  usage  and  thus 
increase  potential  efl"ects  to  the  quality 
of  the  human  environment. 

A  commenter  asserts  that  the  action 
described  in  §  1794.21(b)(24)  could 
create  a  major  change  in  local  air 
quality. 

Agency  Response:  RUS  agrees  that 
wording  describing  action  (24)  could  be 
misinterpreted  and  has  added  the 
following  statement:  "Repowering  or 
uprating  that  results  in  an  increased  fuel 
consumption  or  the  substitution  of  one 
fuel  combustion  technology  with 
another  is  excluded  from  this 
classification."  Because  this  action  does 
not  include  an  increase  in  fuel 
consumption,  no  change  in  local  air 
quality  is  anticipated. 

This  commenter  further 
recommended  that  the  type  of  customer 
facihties  covered  in  §  1794.2l(b)(24) 
include  commercial  and  agricultural. 

Agency  Response:  RUS  agrees  to  add 
commercial  and  agriculture  facihties  to 
item  (24). 

Section  1 794.22:  Three  commenters 
noted  that  proposals  identified  in 
§  1794.22(a)(ll)  and  §  1794.21(b)(20) 
which  discuss  facilities  that  will  reduce 
the  amoimt  of  pollutants  released  into 
the  environment  are  redimdant  and  the 
reference  in  §  1794.22  should  be 
deleted. 

Agency  Response:  RUS  agrees  that  the 
requirements  of  §  1794.22(a)(ll)  and 
§  1794.2l(b)(20)  are  redundant. 
Accordingly,  action  #11  in  §  1794.22(a) 
of  the  proposed  rule  has  been  deleted. 


One  commenter  asserted  that 
proposals  listed  in  §  1794.22(b)(3)  and 
(4)  have  the  potential  to  impact 
important  resoiut:es  but  will  be 
excluded  from  environmental  review. 

Agency  Response:  Applicants  are 
required  to  prepare  and  submit  an  ER 
for  all  proposed  actions  listed  in 
§  1794.22ft)).  RUS  will  review  the  ER  to 
determine  whether  a  normally 
categorically  excluded  action  may  have 
a  significant  environmental  effect  (40 
CFR  1508.4). 

Chie  commenter  suggested  that 
§  1794.22(c)  belongs  in  §  1794.23  which 
describes  EA  proposals. 

Agency  Response:  Proposals  listed  in 
§  1794.22(c)  were  so  designated  to 
parallel  the  level  of  documentation 
required  by  the  EPA  in  40  CFR  6.505(c) 
for  similar  proposals.  Agencies  with 
similar  programs  are  encouraged  by 
CEQ  to  consult  with  each  other  to 
coordinate  their  procedures,  especially 
for  programs  requesting  similar 
information  from  applicants  (40  CFR 
1507.3(a)).  RUS  believes  that  these 
actions  are  correctly  described  in 
§  1794.22(c). 

One  commenter  noted  that 
§  1794.22(c)(1)  and  (2)  only  apply  to 
discharges  and  need  to  be  expanded  to 
include  water  withdrawals. 

Agency  Response:  RUS  agrees  and  has 
expanded  the  discussion  in  §  1794.22(c) 
to  clarify  this  issue. 

Two  commenters  requested  that 
"substantial  increases"  in  §  1794.22 
(c)(2)  be  defined  and  one  commenter 
also  questioned  how  this  term  applied 
to  if  new  facihty. 

Agency  Response:  The  term 
"substantial  increases"  has  not  been 
defined  because  its  interpretation 
depends  on  local  conditions  and 
regulatory  requirements.  RUS  agrees 
that  this  action  should  not  include  new 
facilities  and  has  revised  the  language 
accordingly. 

One  commenter  noted  that  §  1794.22 
(c)(3)  stipulates  no  greater  than  a  30 
percent  growth  factor  whereas  §  1794.22 
(b)(3)  stipulates  a  modest  growth 
potential  and  requests  consistency 
within  the  rule. 

Agency  Response:  The  30  percent 
growth  factor  is  an  established 
threshold,  whereas  the  term  "modest 
growth"  applies  to  local  conditions  and 
regulatory  requirements. 

Another  commenter  asserts  that  the 
tiu^sholds  in  §  1794.22(c)(3)  need  to  be 
changed  because  it  appears  that  a  small 
system  (20-30  EDU's)  could  be 
expanded  up  to  500  EDU's  and  still  be 
a  categorically  excluded  proposal. 

Agency  Response:  RUS  believes  the 
capacity  criteria  as  stated  is  sufficient 
for  the  purposes  of  classifying  an  action 
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as  a  categorical  exclusion.  Two  other 
provisions  may  be  applicable  to  the 
commenter's  point.  First,  the  ER  would 
provide  sufficient  information  to 
determine  if  there  are  any  extraordinary 
circumstances  in  which  a  normally 
categorically  excluded  action  may  have 
a  significant  environmental  effect  (see 
40  CFR  1508.4).  Second,  under 
§  1794.22(bK2).  RUS  could  determine 
that  the  facility  improvements  are  not 
modest  in  use,  size,  capacity,  purpose, 
or  location  and  would  require  an  EA. 

Section  1794.23:  One  commenter 
recommended  that  for  consistency,  this 
section  be  titled  "Proposals  normally 
requiring  an  EA  without  scoping." 
Agency  Response:  RUS  disagrees. 
Early  public  involvement  may  be 
appropriate  for  any  level  of 
environmental  review  and  should  not  be 
explicitly  dismissed  by  excluding 
scoping  for  certain  thresholds. 

Section  1794.31:  One  commenter 
stated  that  RUS  should  not  be 
supervising  or  giving  direct  guidance  to 
the  applicant.  He  suggested  modifying 
the  wording  in  (b)  to  "with  advice  from 
RUS." 

Agency  Response:  This  issue  is 
addressed  in  the  response  to  the 
comment  on  §  1794.10. 

Another  commenter  noted  that  the 
SEC  would  be  unable  to  devote  the  time 
necessary  to  supervise  all  applicants. 

Agency  Response:  High  volume  states 
have  been  provided  additional 
environmental  specialist  positions  in 
anticipation  of  the  increased  workload. 

Section  1794.32:  One  commenter 
wanted  clarification  in  (b)  on  the  criteria 
used  to  determine  when  public  notice 
would  be  required  if  important  land 
resources  are  affected.  Another 
commenter  suggested  that  in  (b) 
reference  should  be  made  to  §  1794.7  or 
the  RUS  Bulletin  1794A-602. 

Agency  Response:  RUS  agrees  with 
this  suggestion  and  has  referenced  the 
two  bulletins  that  provide  guidance  in 
preparing  an  ER. 

Section  1794.33:  One  commenter 
noted  that  this  section  allows  RUS  to  act 
on  an  application  without  any 
environmental  review. 

Agency  Response:  The  commenter's 
interpretation  of  §  1794.33  is  incorrect. 
RUS  shall  conduct  an  environmental 
review  for  all  proposed  actions  covered 
by  this  section.  Proposals  listed  in 
§  1794. 21(b}  and  (c)  normally  require 
the  submittal  of  a  project  description. 
Whereas,  proposals  listed  in 
§  1794.22(a)  and  (b)  normally  require 
the  submittal  of  an  ER.  RUS  reserves  the 
right  to  require  additional 
environmental  information  on  any 
proposal  the  agency  believes  may  have 


significant  effects  on  the  quality  of  the 
human  environment  (§  1794.30). 

Section  1794.41:  One  commenter 
noted  that  the  typical  applicant  would 
need  assistance  from  their  consulting 
engineer  in  preparing  the  ER,  resulting 
in  a  fee  increase  to  the  applicant.  If  the 
SEC  retains  approval  authority  for  the 
ER,  another  layer  of  review  is  added 
before  the  ER  is  accepted. 

Agency  Response:  RUS  anticipates 
that  the  applicant's  engineer  will 
prepare  the  ER  at  the  same  time  that 
project  planning  is  done.  RUS  further 
anticipates  that  any  increase  in  the 
engineering  fee  should  be  modest  since 
the  engineer  in  most  projects  has  been 
preparing  the  applicant's  environmental 
information  for  the  agency.  The  SEC 
should  be  the  only  agency  approval 
official  for  the  ER. 

Section  1794.44:Two  commenters 
noted  that  it  appears  RUS  will  take  final 
action  on  proposals  covered  by  this 
section  without  waiting  for  public 
input. 

Agency  Response:  Actions  listed  in 
§  1794.23  are  subject  to  public  input 
when  the  EA  is  made  available  for 
review  through  applicant  notice. 
Normally  there  is  no  provision  for 
additional  public  input  when  RUS 
makes  a  FONSI  determination  for 
actions  listed  in  §  1794.23. 

These  commenters  also  noted  that 
draft  RUS  Bulletin  1794A-602  calls  for 
a  15-day  review  period  if  significant 
comments  are  received  on  the  draft  EA. 

Agency  Response:  The  reference  to 
the  15-day  review  period  was 
inadvertently  omitted  from  the 
proposed  rule.  Section  1794.44  has  been 
modified  to  include  an  opportunity  for 
the  public  to  review  the  RUS  FONSI 
determination  if  substantive  comments 
are  received  on  the  EA. 

Section  1794.51:  One  commenter 
noted  that  no  mention  is  made  in  (a) 
where  the  applicant's  notice  will  be 
published. 

Agency  Response:  The  commenter  is 
correct  that  §  1794.51  does  not  state 
where  the  applicant's  notice  will  be 
published.  That  information  is  provided 
in  §  1794.13(a)(1)  and  (2). 

Section  1794.61:  Two  commenters 
asserted  that  the  cost  of  an  EIS  would 
be  prohibitive  for  nearly  all  Water  and 
Waste  applicants  which  could  result  in 
even  high  priority  projects  being 
canceled  due  to  the  inability  of  the 
applicant  to  fund  the  EIS. 

Agency  Response:  RUS  agrees  that  an 
EIS  can  be  an  expensive  document  to 
prepare  and  has  identified  certain 
methods  of  funding  an  EIS  in 
§  1794.61(a). 

Section  1794.70:  One  commenter 
recommends  that  this  section  be 


expanded  to  allow  the  adoption  of 
environmental  documents  prepared  by 
state  or  local  agencies  or  other  parties  in 
accordance  with  the  provisions  of 
§  1794.84  of  the  existing  regulation. 

Agency  Response:  The  CEQ 
regulations  in  40  CFR  1506.3  only 
permit  a  Federal  agency  to  adopt 
documents  prepared  by  or  for  another 
Federal  Agency.  In  40  CFR  1506.2, 
Federal  agencies  are  required  to 
cooperate  with  state  and  local  agencies 
to  the  fullest  extent  possible  to  reduce 
duplication  between  NEPA  and  state 
and  local  requirements  by  jointly 
preparing  EAs  and  EISs.  RUS 
acknowledges  that  its  policy  on  the 
incorporation  of  environmental 
documents  prepared  by  others  was 
omitted  from  the  proposed  rule.  This 
omission  has  been  corrected  with  the 
addition  of  §1794.74. 

One-commenter  suggested  that  RUS 
be  more  flexible  in  its  adoption 
procedures  and  not  duplicate  another 
agency's  public  notice  and  comment 
period. 

Agency  Response:  RUS  believes  that 
its  decisions  must  be  subject  to  public 
notification  regardless  of  who  prepares 
the  environmental  documentation.  The 
preferred  strategy  to  avoid  duplication 
of  effort  would  be  for  RUS  to  participate 
with  other  agencies  in  the  preparation  of 
the  initial  environmental  documents  as 
stated  in  §1794.14. 

This  commenter  also  recommended 
that  RUS  accept  environmental 
documents  prepared  by  states  under  the 
State  Revolving  Fund  (SRF)  programs  as 
its  own  documents  or  at  a  minimum 
adopt  the  subject  documents. 

Agency  Response:  RUS  may  adopt 
environmental  documents  prepared  by 
state  agencies  administering  SRF 
programs  under  the  Clean  Water  Act  (32 
U.S.C.  1251)  and  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300).  Where 
appropriate,  the  State  Director  will  enter 
into  an  agreement  with  appropriate  state 
agencies  to  establish  the  necessary 
procedures. 

Any  environmental  document 
accepted  or  prepared  by  RUS  prior  to 
the  effective  date  of  these  regulations 
may  be  developed  in  accordance  with 
RUS  environmental  requirements  in 
effect  at  the  time  the  document  was 
accepted  or  prepared  by  RUS. 

List  of  Subjects  in  7  CFR  Part  1780 

Business  and  industry.  Community 
development.  Community  facilities. 
Grant  programs — housing  and 
community  development,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Waste  treatment  and  disposal. 
Water  supply,  Watersheds. 
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List  of  Subjects  in  7  CFR  Part  1794 

Environmental  impact  statements, 
Reporting  and  recordkeeping 
requirements. 

Therefore  RUS  amends  chapter  XVII 
of  title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1780— WATER  AND  WASTE 
LOANS  AND  GRANTS 

Subpart  B — Loan  and  Grant 
Application  Processing 

1.  Section  1780.31  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§1780.31    General. 

#        *        •        *        * 

(e)  Starting  with  the  earliest 
discussion  with  prospective  applicants, 
the  State  Environmental  Coordinator 
shall  discuss  with  prospective 
applicants  and  be  available  for 
consultation  during  the  application 
process  the  environmental  review 
requirements  for  evaluating  the 
potential  environmental  consequences 
of  the  project.  Pursuant  to  7  CFR  part 
1794  and  guidance  in  RUS  Bulletin 
1794A-602,  the  environmental  review 
requirements  shall  be  performed  by  the 
applicant  simultaneously  and 
concurrently  with  the  project's 
engineering  planning  and  design.  This 
should  provide  flexibility  to  consider 
reasonable  alternatives  to  the  project 
and  development  methods  to  mitigate 
identified  adverse  environmental 
effects.  Mitigation  measures  necessary 
to  avoid  or  minimize  any  adverse 
environmental  effects  must  be 
integrated  into  project  design. 

2.  Section  1780.33  is  amended  by 
revising  paragraphs  (c)(3),  and  (f)  to  read 
as  follows: 

§1780.33    Application  requirements. 

«        «        •        *        * 

(c)*  *  * 

(3)  The  State  staff  engineer  will 
consult  with  the  applicant's  engineer  as 
appropriate  to  resolve  any  questions 
concerning  the  PER.  Written  comments 
will  be  provided  by  the  State  staff 
engineer  to  the  processing  office  to  meet 
eligibility  determination  time  lines. 

(f)  Environmental  Report.  For  those 
lactions  listed  in  §§  1794.22(b)  and 
1794. 23(b),  the  applicant  shall  submit, 
in  accordance  with  RUS  Bulletin 
1794A-602,  two  copies  of  the 
completed  Environmental  Report. 

(1)  Upon  receipt  of  the  Environmental 
Report,  the  processing  office  shall 
forward  one  copy  of  the  report  with 
comments  and  recommendation  to  the 


State  Environmental  Coordinator  for 
review. 

(2)  The  State  Environmental 
Coordinator  will  consult  with  the 
applicant  as  appropriate  to  resolve  any 
environmental  concerns.  Written 
comments  will  be  provided  by  the  State 
Environmental  Coordinator  to  the 
processing  office  to  meet  eligibility 
determination  time  lines. 
•        *        *        •        • 

3.  Section  1780.39  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  removing  and  revising  paragraph 
(h). 

%  1780.39    Application  processing. 

»         •         *         •         » 

(b)  Professional  services  and  contracts 
related  to  the  facility.  Fees  provided  for 
in  contracts  or  agreements  shall  be 
reasonable.  The  Agency  shall  consider 
fees  to  be  reasonable  if  they  are  not  in 
excess  of  those  ordinarily  charged  by 
the  profession  as  a  whole  for  similar 
work  when  RUS  financing  is  not 
involved.  Applicants  will  be  responsible 
for  providing  the  services  necessary  to 
plan  projects  including  design  of 
facilities,  environmental  review  and 
documentation  requirements, 
preparation  of  cost  and  income 
estimates,  development  of  proposals  for 
organization  and  financing,  and  overall 
operation  and  maintenance  of  the 
facility.  Applicants  should  negotiate  for 
procurement  of  professional  services, 
-  whereby  competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiations  of  fair  and  reasonable 
compensation.  Contracts  or  other  forms 
of  agreement  between  the  applicant  and 
its  professional  and  technical 
representatives  are  required  and  are 
subject  to  RUS  concurrence. 
»        *        *        »        * 

4.  Section  1780.41  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§  1 780.41    Loan  or  grant  approval. 

(a)*  •  • 

(8)  Completed  environmental  review 
doamients  including  copies  of  public 
notices  and  appropriate  proof  of 
publication,  if  applicable;  and 


SUBPART  C— PLANNING,  DESIGN, 
BIDDING,  CONTRACTING, 
CONSTRUCTING  AND  INSPECTIONS 

5.  Section  1780.55  is  revised  to  read 
as  follows: 

§  1 780.55    Preliminary  engineering  reports. 

Preliminary  engineering  reports  and 
Environmental  Reports.  Preliminary 


engineering  reports  (PERs)  must 
conform  to  customary  professional 
standards.  PER  guidelines  for  water, 
sanitary  sewer,  solid  waste,  and  storm 
sewer  are  available  from  the  Agency. 
Environmental  Reports  must  meet  the 
policies  and  intent  of  the  National 
Environmental  PoUcy  Act  and  RUS 
procedures.  Guidelines  for  preparing 
Environmental  Reports  are  available  in 
RUS  Bulletin  1794A-602. 

6.  Section  1780.57  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 780.57    Design  policies. 

***** 

(a)  Environmental  review.  Facilities 
financed  by  the  Agency  must  undergo 
an  environmental  impact  analysis  in 
accordance  with  the  National 
Environmental  PoUcy  Act  and  RUS 
procedures.  Facility  planning  and 
design  must  not  only  be  responsive  to 
the  owner's  needs  but  must  consider  the 
environmental  consequences  of  the 
proposed  project.  Facility  design  shall 
incorporate  and  integrate,  where 
practicable,  mitigation  measures  that 
avoid  or  minimize  adverse 
environmental  impacts.  Environmental 
reviews  serve  as  a  means  of  assessing 
environmental  impacts  of  project 
proposals,  rather  than  justifying 
decisions  already  made.  Applicants  may 
not  take  any  action  on  a  project  proposal 
that  will  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
project  alternatives  being  reviewed  prior 
to  the  completion  of  the  Agency's 
environmental  review. 
***** 

7.  Part  1794  is  revised  to  read  as 
follows: 

PART  1794— ENVIRONMENTAL 
PqUCIES  AND  PROCEDURES 

Sut>part  A — General 

Sec. 

1794.1  Purpose. 

1794.2  Authority. 

1 794.3  Actions  requiring  environmental 
review. 

1794.4  Metric  units. 

1794.5  Responsible  officials. 

1794.6  Definitions. 

1794.7  Guidance. 
1794.8-1794.9    [Reserved) 

Subpart  B— implementation  of  the  National 
Environmental  Policy  Act 

1 794. 1 0  Applicant  responsibilities. 

1794.11  Apply  NEPA  early  in  the  planning 
process. 

1794.12  Consideration  of  alternatives. 

1794.13  Public  involvement. 

1794.14  Interagency  involvement  and 
coordination. 

1794.15  Limitations  on  actions  during  the 
NEPA  process. 

1794.16  Tiering. 
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1794.17     Mitigation. 
1794.18-1794.19     IReservedl 

Subpart  C— Classification  of  Proposals 

1794.20  Control. 

1794.21  Categorically  excluded  proposals 
without  an  ER. 

1794.^2    Categorically  excluded  proposals 
requiring  an  ER. 

1794.23  PropKJsals  normally  requiring  an 
EA. 

1794.24  Proposals  normally  requiring  an 
EA  with  scoping. 

1794.25  Proposals  normally  requiring  an 
EIS. 

1794.26-1794.29     [Reserved] 

Subpart  D — Procedure  for  Categorical 
Exclusions 

1794.30  General. 

1794.31  Classification. 

1794.32  Environmental  report. 

1794.33  Agency  action. 
1794.34-1794.39     (Reserved) 

Subpart  E — Procedure  for  Environmental 
Assessments 

1794.40 
1794.41 
1794.42 
1794.43 
1794.44 


General. 

Document  requirements. 
Notice  of  availability. 
Agency  finding. 
Timing  of  agency  action. 


1794.45-1794.49     [Reserved] 

Subpart  F — Procedure  for  Environmental 
Assessments  With  Scoping 

1794.50  Normal  sequence. 

1794.51  Preparation  for  scoping. 

1794.52  Scoping  meetings. 

1794.53  Environmental  analysis. 

1794.54  Agency  determination. 
1794.55-1794.59    [Reserved] 

Subpart  G — Procedure  for  Environmental 
impact  Statements 

1794.60  Normal  sequence. 

1794.61  Environmental  impact  statement. 

1794.62  Supplemental  EIS. 

1794.63  Record  of  decision. 

1794.64  Timing  of  agency  action. 
1794.65-1794.69    (Reserved) 

Subpart  H— Adoption  of  Environmental 
Documents 

1794.70  General. 

1794.71  Adoption  of  an  EA. 

1 794. 72  Adoption  of  an  EIS. 

1794.73  Timingof  agency  action. 

1794.74  Incorporation  of  environmental 
materials. 

1794.75-1794.79     (Reserved) 

Authority:  7  U.S.C.  6941  et  seq.,  42  U.S.C. 
4321  et  seq.;  40  CFR  Parts  1500-1508. 

Subpart  A — General 

§1794.1    Purpose. 

(a)  This  part  contains  the  pohcies  and 
procedures  of  the  Rural  Utilities  Service 
(RUS)  for  implementing  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321- 
4346);  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 


of  NEPA  (40  CFR  parts  1500  through 
1508)  and  certain  related  Federal 
environmental  laws,  statutes, 
regulations,  and  Executive  Orders  (EO) 
that  apply  to  RUS  programs  and 
administrative  actions. 

(b)  The  policies  and  procedures 
contained  in  this  part  are  intended  to 
help  RUS  officials  make  decisions  that 
are  based  on  an  understanding  of 
environmental  consequences,  and  take 
actions  that  protect,  restore,  and 
enhance  the  environment.  In  assessing 
the  potential  environmental  impacts  of 
its  actions,  RUS  will  consult  early  with 
appropriate  Federal,  State,  and  local 
agencies  and  other  organizations  to 
provide  decision-makers  with 
information  on  the  issues  that  are  truly 
significant  to  the  action  in  question. 

§1794.2    Authority. 

(a)  This  part  derives  its  authority  from 
and  is  intended  to  be  compliant  with 
NEPA,  CEQ  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA,  and  other  RUS  regulations. 

(b)  Where  practicable,  RUS  will  use 
NEPA  analysis  and  documents  and 
review  procedures  to  integrate  the 
requirements  of  related  environmental 
statutes,  regulations,  and  orders. 

(c)  This  part  integrates  the 
requirements  of  NEPA  with  other 
planning  and  environmental  review 
procedures  required  by  law,  or  by  RUS 
practice  including  but  not  limited  to: 

(1)  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  etseq.y, 

(2)  The  National  Historic  Preservation 
Act  (16  U.S.C.  470  ef  seq.): 

(3)  Farmland  Protection  Policy  Act  (7 
U.S.C.  4201  et  seq.); 

(4)  E.O.  11593,  Protection  and 
Enhancement  of  the  Cultural 
Environment  (3  CFR.  1971  Comp.,  p. 
154); 

(5)  E.O.  11514,  Protection  and 
Enhancement  of  Environmental  Quality 
(3  CFR,  1970  Comp.,  p.  104); 

(6)  E.O.  11988,  Floodplain 
Management  (3  CFR,  1977  Comp.,  p. 
117); 

(7)  E.O.  11990.  Protection  of  Wetlands 
(3  CFR,  1977  Comp.,  p.  121);  and 

(8)  E.O.  12898,  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (3  CFR,  1994  Comp.,  p. 
859). 

(d)  Applicants  are  responsible  for 
ensuring  that  proposed  actions  are  in 
compliance  with  all  appropriate  RUS 
requirements.  Environmental 
docimients  submitted  by  the  applicant 
shall  be  prepared  under  the  oversight 
and  guidance  of  RUS.  RUS  will  evaluate 
and  be  responsible  for  the  accuracy  of 
all  information  contained  therein. 


§1794.3 
review. 


Actions  requiring  environmental 


The  provisions  of  this  part  apply  to 
actions  by  RUS  including  the  approval 
of  financial  assistance  pursuant  to  the 
Electric,  Telecommunications,  and 
Water  and  Waste  Programs,  the  disposal 
of  property  held  by  RUS  pursuant  to 
such  programs,  and  the  issuance  of  new 
or  revised  rules,  regulations,  and 
bulletins.  Approvals  provided  by  RUS 
pursuant  to  loan  contracts  and  security 
instruments,  including  approvals  of  lien 
accommodations,  are  not  actions  for  the 
purposes  of  this  part  and  the  provisions 
of  this  part  shall  not  apply  to  the 
exercise  of  such  approvals. 

§1794.4    Metric  units. 

RUS  normally  will  prepare 
environmental  documents  using  non- 
metric  equivalents  with  one  of  the 
following  two  options;  metric  units  in 
parentheses  immediately  following  the 
non-metric  equivalents  or  a  metric 
conversion  table  as  an  appendix. 
Environmental  documents  prepared  by 
or  for  a  RUS  applicant  should  follow  the 
same  format. 

§  1 794.5    Responsible  officials. 

The  Administrator  of  RUS  has  the 
responsibility  for  Agency  compliance 
with  all  environmental  laws, 
regulations,  and  EOs  that  apply  to  RUS 
programs  and  administrative  actions. 
Responsibility  for  ensuring 
environmental  compliance  for  actions 
taken  by  RUS  has  been  delegated  as 
follows: 

(a)  Electric  and  Telecommunications 
Programs.  The  appropriate  Assistant 
Administrator  is  responsible  for 
ensuring  compliance  with  this  part  for 
the  respective  programs. 

(b)  Water  and  Waste  Program.  The 
Assistant  Administrator  for  this  program 
is  responsible  for  ensuring  compliance 
with  this  part  at  the  national  level.  The 
State  Director  is  the  responsible  official 
for  ensuring  compliance  with  this  part 
for  actions  taken  at  the  State  Office 
level. 

§1794.6    Definitions. 

The  following  definitions,  as  well  as 
the  definitions  contained  in  40  CFR  part 
1508  of  the  CEQ  regulations,  apply  to 
the  implementation  of  this  part: 

Applicant.  The  orgeinization  applying 
for  financial  assistance  or  other 
approval  from  either  the  Electric  or 
Telecommunications  programs  or  the 
organization  applying  for  a  loan  or  grant 
from  the  Water  and  Waste  program. 

Construction  Work  Plan  (CWP).  The 
document  required  by  7  CFR  part  1710. 

Emergency  Situation.  A  natural 
disaster  or  system  failure  that  may 


environmen 
submitted  b 
actions  subj 
§§  1794.22? 
Water  and  \ 
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vironmental 


involve  an  Immediate  or  imminent 
threat  to  public  health,  safety,  or  the 
human  environment. 

Environmental  Analysis  (EVAL).  The 
document  submitted  by  the  applicant 
for  proposed  actions  subject  to 
compliance  with  §  1794.24  and  under 
special  circumstances  §  1794.25. 

Environmental  Report  (ER).  The 
environmental  documentation  normally 
submitted  by  applicants  for  proposed 
actions  subject  to  compliance  with 
§§  1794.22  and  1794.23.  An  ER  for  the 
Water  and  Waste  Program  refers  to  the 
enviromnental  review  documentation 
normally  included  as  part  of  the 
Preliminary  Engineering  Report. 

Environmental  review.  Any  one  or  all 
of  the  levels  of  environmental  analysis 
described  under  subpart  C  of  this  part. 

Equivalent  Dwelling  Unit  (EDU).  Level 
of  water  or  waste  service  provided  to  a 
typical  rural  residential  dwelling. 

Important  Land  Resources.  Defined 
pursuant  to  the  U.S.  Department  of 
Agriculture's  Departmental  Regulation 
950Q-3,  Land  Use  Policy,  as  important 
farmland,  prime  forestland,  prime 
rangeland,  wetlands,  and  floodplains. 
Copies  of  this  Departmental  Regulation 
are  available  from  USDA,  Rural  Utilities 
Service,  Washington,  DC  20250. 

Loan  Design.  Document  required  by  7 
CFR  part  1737. 

Multiplexing  Center.  A  field  site 
where  a  telecommunications  provider 
houses  a  device  that  combines 
individual  subscriber  circuits  onto  a 
single  system  for  economical  connection 
with  a  switching  center.  The  combiner, 
or  "multiplexer,"  may  be  mounted  on  a 
pole,  on  a  concrete  pad,  or  in  a  partial 
or  full  enclosure  such  as  a  shelter,  or 
small  building. 

Natural  Resource  Management  Guide. 
Inventory  of  natural  resources,  land 
uses,  and  environmental  factors 
specified  by  Federal,  State,  and  local 
authorities  as  deserving  some  degree  of 
protection  or  special  consideration.  The 
guide  describes  the  standards  or  types  of 
protection  that  apply. 

Preliminary  Engineering  Report  (PER). 
Document  required  by  7  CFR  part  1780 
for  Water  and  Waste  Programs.  A  PER 
is  prepared  by  an  applicant's 
engineering  consultant  documenting  a 
proposed  action's  preliminary 
engineering  plan  and  design  and  the 
applicable  environmental  review 
activities  as  required  in  this  part.  Upon 
approval  by  RUS,  the  PER,  or  a  portion 
thereof,  shall  serve  as  the  RUS 
environmental  document. 

Supervisory  Control  and  Data 
Acquisition  System  (SCADA).  Electronic 
monitoring  and  control  equipment 
installed  at  electric  substations  and 
switching  stations. 


Third  party  Consultant.  A  party 
selected  by  RUS  to  prepare  the  EIS  for 
proposed  actions  described  in  §  1794.25 
where  the  applicant  initiating  the 
proposal  agrees  to  fund  preparation  of 
the  document  in  accordance  writh  the 
provisions  of  7  CFR  Part  1789,  "Use  of 
Consultants  Funded  by  Borrowers"  and 
Section  759A  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  2204b(b)). 

§1794.7    Guidance. 

(a)  Electric  and  Telecommunications 
Programs.  For  further  guidance  in  the 
preparation  of  public  notices  and 
environmental  documents,  RUS  has 
prepared  a  series  of  program  specific 
guidance  bulletins.  RUS  Bulletin 
1794A-600  provides  guidance  in 
preparing  the  ER  for  proposed  actions 
classified  as  categorical  exclusions  (CEs) 
(§  1794.22(a))  and  RUS  Bulletin  1794A- 
601  provides  guidance  in  preparing  the 
ER  for  proposed  actions  which  require 
EAs  (§  1794.23(b)  Telecommunications 
only  and  (c));.  Copies  of  these  bulletins 
are  available  upon  request  by  contacting 
Rural  Utilities  Service,  Publications 
Office,  PDRA,  Stop  1522;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-1522. 

(b)  Water  and  Waste  Program.  RUS 
Bulletin  1794A-602  provides  guidance 
in  preparing  the  ER  for  proposed  actions 
classified  as  CEs  (§  1794.22(b))  and  EAs 
(§  1794.23(bj).  A  copy  of  this  bulletin  is 
available  upon  request  by  contacting  the 
appropriate  State  Director.  State 
Directors  may  provide  supplemental 
guidance  to  meet  state  and  local  laws 
and  regulations  and  to  provide  for 
orderly  application  procedures  and 
efficient  service  to  applicants.  State 
Directors  shall  obtain  the 
Administrator's  approval  for  all 
supplements  to  RUS  Bulletin  1794A- 
602.  Each  State  Office  shall  maintain  an 
updated  Natural  Resource  Management 
Guide  and  provide  applicants  with 
pertinent  sections  or  a  copy  of  the 
current  edition  thereof. 

§§  1 794.8-1 794.9    [Reserved] 

Subpart  B — Implementation  of  the 
National  Environmental  Policy  Act 

§  1794.10    Applicant  responsibiiities. 

As  described  in  subpart  C  of  this  part, 
applicants  shall  prepare  the  applicable 
environmental  documentation 
concurrent  with  a  proposed  action's 
engineering,  planning,  and  design 
activities.  RUS  shall  assist  applicants  by 
outlining  the  types  of  information 
required  and  shall  provide  guidance  and 
oversight  in  the  development  of  the 
documentation.  Documentation  shall 
not  be  considered  complete  until  all 


public  review  periods,  as  applicable, 
have  expired  and  RUS  concurrence,  as 
set*forth  in  the  appropriate  decision 
document  and  associated  public  notice, 
has  been  issued. 

§1794.11     Apply  NEPA  early  In  the 
planning  process. 

The  environmental  review  process 
req'uires  early  coordination  with  and 
involvement  of  RUS.  Applicants  should 
consult  with  RUS  at  the  earliest  stages 
of  planning  for  any  proposal  that  may 
require  RUS  action.  For  proposed 
actions  that  normally  require  an  EIS, 
applicants  shall  consult  with  RUS  prior 
to  obtaining  the  services  of  an 
environmental  consultant. 

§  1794.12    Consideration  of  alternatives. 
In  determining  what  are  reasonable 
alternatives,  RUS  considers  a  number  of 
factors.  These  factors  may  include,  but 
are  not  limited  to,  the  proposed  action's 
size  and  scope,  state  of  the  technology, 
economic  considerations,  legal  and 
socioeconomic  concerns,  availability  of 
resources,  and  the  timeframe  in  which 
th^  identified  need  must  be  fulfilled. 

§1794.13    Public  InvdvemenL 

(a)  In  carrying  out  its  responsibilities 
under  NEPA,  RUS  shall  make  diligent 
efforts  to  involve  the  public  in  the 
environmental  review  process  through 
public  notices  and  public  hearings  and 
meetings. 

(1)  All  public  notices  required  by  this 
part  shall  describe  the  nature,  location, 
and  extent  of  the  proposed  action  and 
indicate  the  availability  and  location  of 
additional  information.  They  shall  be 
published  in  newspaper(s)  of  general 
circulation  within  the  proposed  action's 
area  of  environmental  impact  and  the 
county(s)  in  which  the  proposed  action 
will  take  place  or  such  other  places  as 
RUS  determines. 

(2)  The  number  of  editions  in  which 
th»i  notices  should  be  published  will  be 
specified  in  the  Bulletins  referenced  in 
§  1794.7  or  established  on  a  project-by- 
project  basis.  Alternative  forms  of  notice 
may  also  be  necessary  to  ensure  that 
residents  located  in  the  area  affected  by 
the  proposed  action  are  notified.  The 
applicant  should  not  pubhsh  notices  for 
compliance  with  this  part  until  so 
noUfied  by  RUS. 

(3)  A  copy  of  all  comments  received 
by  the  appHcant  concerning 
environmental  aspects  of  the  proposed 
action  shall  be  provided  to  RUS  in  a 
timely  manner.  RUS  and  applicants 
shall  assess  and  consider  public 
comments  both  individually  and 
collectively.  Responses  to  public 
comments  will  be  appended  to  the 
applicable  environmental  document. 
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(4)  RUS  and  applicants  shall  make 
available  to  the  public  those  project 
related  environmental  documents  that 
RUS  determines  will  enhance  public 
participation  in  the  environmental 
process.  These  materials  shall  be  placed 
in  locations  convenient  for  the  public  as 
determined  by  RUS  in  consultation  with 
applicants.  Included  with  the 
documentation  shall  be  a  list  of  other 
project-related  information  that  shall  be 
available  for  inspection  through  a 
designated  RUS  or  applicant  contact 
person. 

(5)  Public  hearings  or  meetings  shall 
be  held  at  reasonable  times  and 
locations  concerning  environmental 
aspects  of  a  proposed  action  in  all  cases 
where,  in  the  opinion  of  RUS,  the  need 
for  hearings  or  meetings  is  indicated  in 
order  to  develop  adequate  information 
on  the  environmental  implications  of 
the  proposed  action.  Public  hearings  or 
meetings  conducted  by  RUS  will  be 
coordinated  to  the  extent  practicable 
with  other  meetings,  hearings,  and 
environmental  reviews  which  may  be 
held  or  required  by  other  Federal,  state 
and  local  agencies.  Applicants  shall,  as 
necessary,  participate  in  all  RUS 
conducted  public  hearings  or  meeting. 

(6)  Scoping  procedures,  in  accordance 
with  40  CFR  1501.7,  are  required  for 
proposed  actions  normally  requiring  an 
EA  with  scoping  (§  1794.24)  or  an  EIS 
(§  1794.25).  RUS  may  require  scoping 
procedures  to  be  followed  for  other 
proposed  actions  where  appropriate  to 
achieve  the  purposes  of  NEPA. 

(b)  The  applicant  shall  have  public 
notices  described  in  this  section 
published  in  a  newspaper(s).  Applicants 
shall  obtain  proof  of  publication  from 
the  newspaper(s)  for  inclusion  into  the 
applicable  environmental  document. 
Where  the  proposed  action  requires  an 
EIS  RUS  shall,  in  addition  to  appUcant 
published  notices,  publish  notice  in  the 
Federal  Register.  In  all  cases,  RUS  may 
publish  notices  in  the  Federal  Register 
as  appropriate. 

§  1794.14    Interagency  Involvement  and 
coordination. 

In  an  attempt  to  reduce  or  eliminate 
duplication  of  effort  with  state  or  local 
procedures,  RUS  will,  to  the  extent 
possible  and  in  accordance  with  40  CFR 
1506.2.  actively  participate  with  any 
governmental  agency  to  cooperatively  or 
jointly  prepare  environmental 
documents  so  that  one  dociunent  will 
comply  with  all  apphcable  laws.  Where 
RUS  has  agreed  to  participate  as  a 
cooperaUng  agency,  in  accordance  with 
40  CFR  1501.6.  RUS  may  rely  upon  the 
lead  agency's  procedures  for 
implementing  NEPA  procedures.  In 
addition,  RUS  shall  request  that: 


(a)  The  lead  agency  indicates  that 
RUS  is  a  cooperating  agency  in  all 
NEPA-related  notices  published  for  the 
proposed  action; 

(b)  The  scope  and  content  of  the  EA 
or  EIS  satisfies  the  statutory  and 
regulatory  requirements  applicable  to 
RUS;  and 

(c)  The  applicant  shall  inform  RUS  in 
a  timely  manner  of  its  involvement  in  a 
proposed  action  where  another  Federal 
agency  is  preparing  an  environmental 
document  so  as  to  permit  RUS  to 
adequately  fulfill  its  duties  as  a 
cooperating  agency. 

§1794.15    Limitations  on  actions  during 
ttie  NEPA  process. 

(a)  Genera].  Until  RUS  concludes  its 
environmental  review  process,  the 
applicant  shall  take  no  action 
concerning  the  proposed  action  which 
would  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
alternatives  being  considered  in  the 
environmental  review  process  (40  CFR 
1506.1). 

(b)  Electric  Program.  In  determining 
which  applicant  activities  related  to  a 
proposed  action  can  proceed  prior  to 
completion  of  the  environmental  review 
process,  RUS  must  determine,  among 
other  matters  that: 

(1)  The  activity  shall  not  have  an 
adverse  environmental  impact  and  shall 
not  preclude  the  search  for  other 
alternatives.  For  example,  purchase  of 
water  rights,  optioning  or  transfer  of 
land  title,  or  continued  use  of  land  as 
historically  employed  will  not  have  an 
adverse  environmental  impact. 
However,  site  preparation  or 
construction  at  or  near  the  proposed  site 
(e.g.  rail  spur)  or  development  of  a 
related  facility  (e.g.  opening  a  captive 
mine)  normally  will  have  an  adverse 
environmental  impact. 

(2)  Expenditures  are  minimal.  To  be 
minimal,  the  expenditure  must  not 
exceed  the  amount  of  loss  which  the 
apphcant  could  absorb  without 
jeopardizing  the  Government's  security 
interest  in  the  event  the  proposed  action 
is  not  approved  by  the  Administrator, 
and  must  not  compromise  the 
objectivity  of  RUS  environmental 
review.  Not  withstanding  other 
considerations,  expenditures  equivalent 
to  up  to  10  percent  of  the  proposed 
action's  cost  normally  will  not 
compromise  RUS  objectivity. 
Expenditures  for  the  purpose  of 
producing  docimientation  required  for 
RUS  environmental  review  are  excluded 
from  this  limitation. 


§1794.16    Tiering. 

It  is  the  policy  of  RUS  to  prepare 
programmatic  level  analysis  in  order  to 
tier  an  EIS  and  an  EA  where: 

(a)  It  is  practicable,  and 

(b)  There  will  be  a  reduction  of  delay 
and  paperwork,  or  where  better  decision 
making  will  be  fostered  (40  CFR 
1502.20). 

§1794.17    Mitigation. 

(a)  General.  In  addition  to  complying 
with  the  requirements  of  40  CFR 
1502.14(fl,  it  is  RUS  policy  that  a 
discussion  of  mitigative  measures 
essential  to  render  the  impacts  of  the 
proposed  action  not  significant  will  be 
included  in  or  referenced  in  the  Finding 
of  No  Significant  Impact  (FONSI)  and 
the  Record  of  Decision  (ROD). 

(b)  Water  and  Waste  Program.  (1) 
Mitigation  measures  which  involve 
protective  measures  for  environmental 
resources  cited  in  this  part  or 
restrictions  or  limitations  on  real 
property  located  in  the  service  areas  of 
the  proposed  action  shall  be  negotiated 
with  applicants  and  any  relevant 
regulatory  agency  so  as  to  be 
enforceable.  All  mitigation  measures 
incorporating  land  use  issues  shall 
recognize  the  rights  and  responsibilities 
of  landholders  in  making  private  land 
use  decisions  and  recognize  the 
responsibility  of  governments  in 
influencing  how  land  may  be  used  to 
meet  public  needs. 

(2)  Mitigation  measures  shall  be 
included  in  the  letter  of  conditions. 

(3)  RUS  has  the  responsibility  for  the 
post  approval  construction  or  security 
inspections  or  monitoring  to  ensure  that 
all  mitigation  measures  included  in  the 
environmental  documents  have  been 
implemented  as  specified  in  the  letter  of 
conditions. 

§§1794.18-1794.19    [Reserved] 

Subpart  C— Classification  of  Proposals 
§1794.20    Control. 

Electric  and  Telecommunications 
Programs.  For  envirorunental  review 
purposes,  RUS  has  identified  and 
established  categories  of  proposed 
actions  (§§  1794.21  through  1794.25). 
An  applicant  may  propose  to  participate 
with  other  parties  in  the  ownership  of 
a  project  where  the  apphcant(s)  does  not 
have  sufficient  control  to  alter  the 
development  of  the  project.  In  such  a 
case,  RUS  shall  determine  whether  the 
applicant  participants  have  sufficient 
control  and  responsibility  to  alter  the 
development  of  the  proposed  project 
prior  to  determining  its  classification. 
Where  the  applicant  proposes  to 
participate  with  other  parties  in  the 
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ownership  of  a  proposed  project  and  all 
applicants  cumulatively  own: 

(a)  Five  percent  or  less  of  a  project  is 
not  considered  a  Federal  action  subject 
to  this  part; 

(b)  Thirty-three  and  one-third  percent 
or  more  of  a  project  shall  be  treated  in 
its  usual  category; 

(c)  More  than  five  percent  but  less 
than  33  Va  percent  of  a  project,  RUS  shall 
determine  whether  the  applicant 
piarticipants  have  sufficient  control  and 
responsibility  to  alter  the  development 
of  the  proposal  such  that  RUS's  action 
will  be  considered  a  Federal  action 
subject  to  this  part.  Consideration  shall 
be  given  to  such  factors  as: 

(1)  Whether  construction  would  be 
completed  regardless  of  RUS  financial 
assistance  or  approval; 

(2)  The  stage  of  planning  and 
construction; 

(3)  Total  participation  of  the 
applicant; 

(4)  Participation  percentage  of  each 
utility;  and 

(5)  Managerial  arrangements  and 
contractual  provisions. 

§  1 794.21    Categoiically  excluded 
proposals  without  an  ER. 

(a)  General.  Certain  types  of  actions 
taken  by  RUS  do  not  normally  require 
an  ER.  Proposed  actions  within  this 
classification  are: 

(1)  The  issuance  of  bulletins  and 
information  publications  that  do  not 
concern  environmental  matters  or 
substantial  facility  design,  construction, 
or  maintenance  practices; 

(2)  Procurement  activities  related  to 
the  operation  of  RUS; 

(3)  Personnel  and  administrative 
actions;  and 

(4)  Repairs  made  because  of  an 
emergency  situation  to  return  to  service 
damaged  facilities  of  an  applicant's 
system. 

(b)  Electric  and  Telecommunications 
Programs.  Applications  for  financial 
assistance  for  the  types  of  proposed 
actions  listed  in  this  paragraph  (b) 
normally  do  not  require  the  submission 
of  an  ER.  These  types  of  actions  are 
subject  to  the  requirements  of  §  1794.31. 
Applicants  shall  sufficiently  identify  all 
proposed  actions  so  their  proper 
classification  can  be  determined. 
Detailed  descriptions  shall  be  provided 
for  each  proposal  noted  in  this  section. 
RUS  normally  requires  additional 
information  in  addition  to  a  description 
of  what  is  being  proposed,  to  ensure  that 
proposals  are  properly  classified.  In 
order  to  provide  for  extraordinary 
circumstances,  RUS  may  require 
development  of  an  ER  for  proposals 
listed  in  this  section.  Proposed  actions 
within  this  classification  are: 


(1)  Purchase  of  land  where  use  shall 
remain  unchanged,  or  the  purchase  of 
existing  water  rights  where  no 
associated  construction  is  involved; 

(2)  Additional  or  substitute  financial 
assistance  for  proposed  actions  which 
have  previously  received  environmental 
review  and  approval  from  RUS, 
provided  the  scope  of  the  proposal  and 
environmental  considerations  have  not 
changed; 

(3)  Rehabilitation  or  reconstruction  of 
transportation  facilities  within  existing 
rights-of-way  (ROW)  or  generating 
facility  sites.  A  description  of  the 
rehabilitation  or  reconstruction  shall  be 
provided  to  RUS; 

(4)  Changes  or  additions  to  microwave 
sites,  substations,  switching  stations, 
telecommunications  switching  or 
multiplexing  centers,  buildings,  or  small 
structures  requiring  new  physical 
disturbance  or  fencing  of  less  than  one 
acre  (0.4  hectare).  A  description  of  the 
additions  or  changes  and  the  area  to  be 
impacted  by  the  expansion  shall  be 
provided  to  RUS; 

(5)  Internal  modifications  or 
equipment  additions  [e.g.,  computer 
facilities,  relocating  interior  walls)  to 
structures  or  buildings; 

(6)  Internal  or  minor  external  changes 
to  electric  generating  or  fuel  processing 
facilities  and  related  support  structures 
where  there  is  negligible  impact  on  the 
outside  environment.  A  description  of 
the  changes  shall  be  provided  to  RUS; 

(7)  Ordinary  maintenance  or 
replacement  of  equipment  or  small 
structures  (e.g.,  line  support  structures, 
line  transformers,  microwave  facilities, 
telecommunications  remote  switching 
and  multiplexing  sites); 

(8)  The  construction  of 
telecommunications  facilities  within  the 
fenced  area  of  an  existing  substation, 
switching  station,  or  within  the 
boundaries  of  an  existing  electric 
generating  facility  site.  A  description  of 
the  facilities  to  be  constructed  shall  be 
provided  to  RUS; 

(9)  SCADA  and  energy  management 
systems  involving  no  new  external 
construction; 

(10)  Testing  or  monitoring  work  (e.g., 
soil  or  rock  core  sampling,  monitoring 
wells,  air  monitoring); 

(11)  Studies  and  engineering 
undertaken  to  define  proposed  actions 
or  alternatives  sufficiently  so  that 
environmental  effects  can  be  assessed; 

(12)  Construction  of  electric  power 
lines  within  the  fenced  area  of  an 
existing  substation,  switching  station,  or 
within  the  boundaries  of  an  electric 
generating  facility  site; 

(13)  Contracts  for  certain  items  of 
equipment  which  are  part  of  a  proposed 
action  for  which  RUS  is  preparing  an 


EA  or  EIS,  and  which  meet  the 
limitations  on  actions  during  the  NEPA 
process  as  established  in  40  CFR 
1506.1(d)  and  contained  in 
§  1794.15(b)(2); 

(1*4)  Rebuilding  of  power  lines  or 
telecommunications  cables  where  road 
or  highway  reconstruction  requires  the 
applicant  to  relocate  the  lines  either 
within  or  adjacent  to  the  new  road  or 
highway  easement  or  right-of-way.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(15)  Phase  or  voltage  conversions, 
reconductoring  or  upgrading  of  existing 
electric  distribution  lines,  or 
telecommunication  facilities.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(16)  Construction  of  new  power  lines, 
substations,  or  telecommunications 
facilities  on  industrial  or  commercial 
sites,  where  the  applicant  has  no  control 
over  the  location  of  the  new  facilities. 
Related  off-site  facilities  would  be 
treated  in  their  normal  category.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUSf 

(17)  Participation  by  an  applicant(s) 
in  any  proposed  action  where  total 
applicant  financial  participation  will  be 
five  percent  or  less; 

(18)  Construction  of  a  battery  energy 
storage  system  at  an  existing  generating 
station  or  substation  site.  A  description 
of  the  facilities  to  be  constructed  shall 
be  provided  to  RUS. 

(19)  Additional  bulk  commodity 
storage  (e.g.,  coal,  fuel  oil,  limestone) 
within  existing  generating  station 
boundaries.  A  certification  attesting  to 
the  current  state  of  compliance  of  the 
existing  facilities  and  a  description  of 
the  facilities  to  be  added  shall  be 
provided  to  RUS; 

(So)  Proposals  designed  to  reduce  the 
amount  of  pollutants  released  into  the 
environment  (e.g.,  precipitators, 
baghouse  or  scrubber  installations,  and 
coal  washing  equipment)  which  will 
have  no  other  environmental  impact 
outside  the  existing  facility  site.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(21)  Construction  of  standby  diesel 
electric  generators  (one  megawatt  or  less 
total  capacity)  and  associated  facilities, 
for  the  primary  purpose  of  providing 
emergency  power,  at  an  existing 
applicant  headquarters  or  district  office, 
telecommimications  switching  or 
multiplexing  site,  or  at  an  industrial, 
commercial  or  agricultural  facility 
served  by  the  applicant.  A  description 
of  the  facilities  to  be  constructed  shall 
be  provided  to  RUS; 

(22)  Construction  of  onsite  facilities 
designed  for  the  transfer  of  ash,  scrubber 
wastes,  and  other  byproducts  from  coal- 
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fired  electric  generating  stations  for 
recycling  or  storage  at  an  existing  coal 
mine  (surface  or  underground).  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(23)  Changes  or  additions  to  an 
existing  water  well  system,  including 
new  water  supply  wells  and  associated 
pipelines  within  the  boundaries  of  an 
existing  well  field  or  generating  station 
site.  A  description  of  the  changes  or 
additions  shall  be  provided;  and 

(24)  Repowering  or  uprating  of  an 
existing  unit(s)  at  a  fossil-fueled 
generating  station  in  order  to  improve 
the  efficiency  or  the  energy  output  of 
the  facility.  Repowering  or  uprating  that 
results  in  increased  fuel  consumption  or 
the  substitution  of  one  fuel  combustion 
technology  with  another  is  excluded 
from  this  classification. 

(c)  Water  and  Waste  Program. 
Applications  for  financial  assistance  for 
certain  proposed  actions  do  not 
normally  require  the  submission  of  an 
ER.  Applicants  shall  sufficiently 
identify  all  proposed  actions  so  their 
proper  classification  can  be  determined. 
These  types  of  actions  are  subject  to  the 
requirements  of  §1794.31.  In  order  to 
provide  for  extraordinary 
circumstances,  RUS  may  require 
development  of  an  ER  for  proposals 
listed  in  this  section.  Proposed  actions 
within  this  classification  are: 

(1)  Management  actions  relating  to 
invitation  for  bids,  award  of  contracts, 
and  the  actual  physical  commencement 
of  construction  activities; 

(2)  Proposed  actions  that  primarily 
involve  the  purchase  and  installation  of 
office  equipment  or  motorized  vehicles; 

(3)  The  award  of  financial  assistance 
for  technical  assistance,  planning 
purposes,  environmental  analysis, 
management  studies,  or  feasibility 
studies;  and 

(4)  Loan  closing  and  servicing 
activities  that  do  not  alter  the  purpose, 
operation,  location,  or  design  of  the 
proposal  as  originally  approved,  such  as 
subordinations,  amendments  and 
revisions  to  approved  actions,  and  the 
provision  of  additional  financial 
assistance  for  cost  overruns. 

§  1 794.22    Categorically  excluded 
proposals  requiring  an  ER. 

(a)  Electric  and  Telecommunications 
Programs.  Applications  for  financial 
assistance  for  the  types  of  proposed 
actions  listed  in  this  section  normally 
require  the  submission  of  an  ER  and  are 
subject  to  the  requirements  of  §  1794.32. 
Proposed  actions  within  this 
classification  are: 

(1)  Construction  of  electric  power 
lines  and  associated  facilities  designed 


for  or  capable  of  operation  at  a  nominal 
voltage  of  either: 

(i)  Less  that  69  kilovolts  (kV); 

(ii)  Less  than  230  kV  if  no  more  than 
25  miles  (40.2  kilometers)  of  line  are 
involved;  or 

(iii)  230  kV  or  greater  involving  no 
more  than  three  miles  (4.8  kilometers)  of 
line; 

(2)  Construction  of  buried  and  aerial 
telecommunications  lines,  cables,  and 
related  facilities; 

(3)  Construction  of  microwave 
facilities,  SCADA,  and  energy 
management  systems  involving  no  more 
than  five  acres  (2  hectares)  of  physical 
disturbance  at  any  single  site; 

(4)  Construction  of  cooperative  or 
company  headquarters,  maintenance 
facilities,  or  other  buildings  involving 
no  more  than  10  acres  (4  hectares)  of 
physical  disturbance  or  fenced  property; 

(5)  Changes  to  existing  transmission 
lines  that  involve  less  than  20  percent 
pole  replacement,  or  the  complete 
rebuilding  of  existing  distribution  lines 
within  the  same  ROW.  Changes  to 
existing  transmission  lines  that  require 
20  percent  or  greater  pole  replacement 
will  be  considered  the  same  as  new 
construction; 

(6)  Changes  or  additions  to  existing 
substations,  switching  stations, 
telecommunications  switching  or 
multiplexing  centers,  or  external 
changes  to  buildings  or  small  structures 
requiring  one  acre  (0.4  hectare)  or  more 
but  no  more  than  five  acres  (2  hectares) 
of  new  physically  disturbed  land  or 
fenced  property; 

(7)  Construction  of  substations, 
switching  stations,  or 
telecommunications  switching  or 
multiplexing  centers  requiring  no  more 
than  five  acres  (2  hectares)  of  new 
physically  disturbed  land  or  fenced 
property; 

(8)  Construction  of  diesel  electric 
generating  facilities  of  five  megawatts 
(MW)  (nameplate  rating)  or  less  either  at 
an  existing  generation  or  substation 
sites.  This  category  also  applies  to  a 
diesel  electric  generating  facility  of  five 
MW  or  less  that  is  located  at  or  adjacent 
to  an  existing  landfill  site  and  supplied 
with  refuse  derived  fuel.  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  ER; 

(9)  Additions  to  or  the  replacement  of 
existing  generating  units  at  a 
hydroelectric  facility  or  dam  which 
result  in  no  change  in  the  normal 
maximimi  surface  area  or  normal 
maximum  surface  elevation  of  the 
existing  impoundment.  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  ER; 

(10)  Construction  of  new  water  supply 
wells  and  associated  pipelines  not 


located  within  the  boundaries  of  an 
existing  well  field  or  generating  station 
site;  and 

(11)  Purchase  of  existing  facilities  or 
a  portion  thereof  where  use  or  operation 
will  remain  unchanged.  The  results  of  a 
facility  environmental  audit  can  be 
substituted  for  the  ER. 

(b)  Water  and  Waste  Program.  For 
certain  proposed  actions,  applications 
for  financial  assistance  normally  require 
the  submittal  of  an  ER  as  part  of  the 
PER.  These  types  of  actions  are  subject 
to  the  requirements  of  §  1794.32. 
Proposed  actions  within  this 
classification  are: 

(1)  Rehabilitation  of  existing  facifities, 
functional  replacement  or  rehabilitation 
of  equipment,  or  the  construction  of 
new  ancillary  facilities  adjacent  or 
appurtenant  to  existing  facilities, 
including  but  not  hmited  to, 
replacement  of  utilities  such  as  water  or 
sewer  lines  and  appurtenances  for 
existing  users  with  modest  or  moderate 
growth  potential,  reconstruction  of 
curbs  and  sidewalks,  street  repaying, 
and  building  modifications, 
renovations,  and  improvements; 

(2)  Facility  improvements  to  meet 
current  needs  with  a  modest  change  in 
use,  size,  capacity,  purpose  or  location 
from  the  original  facility.  The  proposed 
action  must  be  designed  for 
predominantly  residential  use  with 
other  new  or  expanded  users  being 
small-scale,  commercial  enterprises 
having  limited  secondary  impacts; 

(3)  Construction  of  new  facilities  that 
are  designed  to  serve  not  more  than  500 
EDUs  and  with  modest  growth 
potential.  The  proposed  action  must  be 
designed  for  predominantly  residential 
use  with  other  users  being  small-scale, 
commercial  enterprises  having  limited 
secondary  impacts; 

(4)  The  extension,  enlargement  or 
construction  of  interceptors,  collection, 
transmission  or  distribution  lines  within 
a  one-mile  (1.6-kilometer)  limit  from 
existing  service  areas  estimated  fi-om 
any  boundary  listed  as  follows: 

(i)  The  corporate  limits  of  the 
community  being  served; 

(ii)  If  there  are  developed  areas 
immediately  contiguous  to  the  corporate 
limits  of  a  community,  the  limits  of 
these  developed  areas;  or 

(iii)  If  an  unincorporated  area  is  to  be 
served,  the  limits  of  the  developed 
areas; 

(5)  Installation  of  new  water  supply 
wells  or  water  storage  facilities  that  are 
required  by  a  regulatory  authority  or 
standard  engineering  practice  as  a 
backup  to  existing  production  well(s)  or 
as  reserve  for  fire  protection; 

(6)  Actions  described  in 
§  1794.21(c)(4)  which  alter  the  purpose. 
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operation,  location,  or  design  of  the 
proposed  action  as  originally  approved, 
and  such  alteration  is  equivalent  in 
magnitude  or  type  as  described  in 
paragraphs  {b)(l)  through  (b)(5)  of  this 
section;  and 

(7)  The  lease  or  disposal  of  real 
property  by  RUS,  which  may  resuU  in 
a  change  in  use  of  the  real  property  in 
the  reasonably  foreseeable  future  and 
such  change,  is  equivalent  in  magnitude 
or  type  as  described  in  paragraphs  (b)(1) 
throu^  (b)(5). 

(c)  Specialized  criteria  for  not 
granting  a  CE  for  Water  and  Waste 
Projects.  An  EA  must  be  prepared  if  a 
proposed  action  normally  classified  as  a 
CE  meets  any  of  the  following: 

(1)  Will  either  create  a  new  or  relocate 
an  existing  discharge  to  or  a  withdrawal 
from  surface  or  ground  waters; 

(2)  Will  result  in  substantial  increases 
in  the  volvune  or  the  loading  of 
pollutants  from  an  existing  discharge  to 
{receiving  waters; 

(3)  Will  cause  a  substantial  increase  in 
the  volume  of  withdrawal  from  surface 
-or  ground  waters  at  an  existing  site;  or 

(4)  Would  provide  capacity  to  serve 
more  than  500  EDUs  or  a  30  percent 
increase  in  the  existing  population 
whichever  is  larger. 

§  1794.23    Proposals  normalty  requiring  an 
tA. 

RUS  will  normally  prepare  an  EA  for 
all  proposed  actions  which  are  neither 
categorical  exclusions  (§§  1794.21  and 
1794.22)  nor  normally  requiring  an  EIS 
(§  1794.25).  For  certain  actions  within 
this  class,  scoping  and  document 
procedures  contained  in  §§  1794.50 
through  1794.54  shall  be  followed  (see 
§  1794.24).  The  following  are  proposed 
'  actions  which  normally  require  an  EA 
and  shall  be  subject  to  the  requirements 
of  §§  1794.40  through  1794.44. 

(a)  General.  Issuance  or  modification 
of  RUS  regulations  concerning 
environmental  matters. 

(b)  Telecommunications  and  Water 
and  Waste  Programs.  An  EA  shall  be 
prepared  for  applications  for  financial 
assistance  for  all  proposed  actions  not 
specifically  defined  as  a  CE  or  otherwise 
specifically  categorized  by  the 
Administrator  on  a  case-by-case  basis. 

(c)  Electric  Program.  Applications  for 

I  financial  assistance  for  certain  proposed 
actions  normally  require  the  preparation 
of  an  EA.  Proposed  actions  falling 
within  this  classification  are: 

(1)  Construction  of  combustion 
turbine  or  diesel  generating  facilities  of 
50  MW  (nameplate  rating)  or  less  at  a 
new  site  (no  existing  generating 
capacity)  except  for  items  covered  by 
§  1794.22(a)(8).  All  new  associated 


facilities  and  related  electric  power 
lines  shall  be  covered  in  the  EA; 

(2)  Construction  of  combustion 
turbine  or  diesel  generating  facilities  of 
100  MW  (nameplate  rating)  or  less  at  an 
existing  generating  site,  except  for  items 
covered  by  §  1794.22(a)(8).  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  EA; 

(3)  Construction  of  any  other  type  of 
new  electric  generating  facilities  of  10 
MW  (nameplate  rating)  or  less.  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  EA; 

(4)  Repowering  or  uprating  of  an 
existing  imit(s)  at  a  fossil-fueled 
generating  station  where  the  existing 
fuel  combustion  technology  of  the 
affected  unit(s)  is  substituted  for  another 
(e.g.  coal  or  oil-fired  boiler  is  converted 
to  a  fluidized  bed  boiler  or  replaced 
with  a  combustion  turbine  unit); 

(5)  Installation  of  new  generating 
units  at  an  existing  hydroelectric  facility 
or  dam,  or  the  replacement  of  existing 
generating  units  at  a  hydroelectric 
facility  or  dam  which  will  result  in  a 
change  in  the  normal  maximum  surface 
area  or  normal  maximum  surface 
elevation  of  the  existing  impoundment. 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
theEA; 

(6)  A  new  drilling  operation  or  the 
expansion  of  a  mining  or  drilling 
operation; 

(7)  Construction  of  cooperative 
headquarters,  maintenance,  and 
equipment  storage  facilities  involving 
more  than  10  acres  (4  hectares)  of 
physical  disturbance  or  fenced  property; 

(8)  The  construction  of  electric  power 
lines  and  related  facilities  designed  for 
and  capable  of  operation  at  a  nominal 
voltage  of  230  kV  or  more  involving 
more  than  three  miles  (4.8  kilometers) 
but  not  more  than  25  miles  (40 
kilometers)  of  line; 

(9)  The  construction  of  electric  power 
lines  and  related  facilities  designed  for 
or  capable  of  operation  at  a  nominal 
voltage  of  69  kV  or  more  but  less  than 
230  kV  where  more  than  25  miles  (40 
kilometers)  of  power  line  are  involved; 

(10)  The  construction  of  substations 
or  switching  stations  requiring  greater 
than  five  acres  (2  hectares)  of  new 
physical  disturbance  at  a  single  site;  and 

(11)  Construction  of  facilities 
designed  for  the  transfer  and  storage  of 
ash,  scrubber  wastes,  and  other 
byproducts  from  coal-fired  electric 
generating  stations  that  will  be  located 
beyond  the  existing  facility  site 
boundaries. 


§  1 794.24    Proposals  normally  raquirlng  an 
EA  with  scoping. 

(a)  General.  Applications  for  financial 
assistance  for  certain  proposed  actions 
require  the  use  of  a  scoping  procedure 
in  the  development  of  the  EA.  These 
types  of  actions  are  subject  to  the 
requirements  of  §§  1794.50  through 
1754.54.  RUS  has  the  discretion  to 
mddify  or  waive  the  requirements  listed 
in  §  1794.52  for  a  proposed  action  in 
this  category. 

(b)  Electric  Program.  Proposed  actions 
falling  within  this  classification  are: 

(1)  The  construction  of  electric  power 
lines  and  related  facilities  designed  for 
and  capable  of  operation  at  a  nominal 
voltage  of  230  kV  or  more  where  more 
than  25  miles  (40  kilometers)  of  power 
line  are  involved; 

(2)  Construction  of  combustion 
turbines  and  diesel  generators  of  more 
than  50  MW  at  a  new  site  or  more  than 
100  MW  at  an  existing  site;  and  the 
construction  of  any  other  type  of  electric 
generating  facility  of  more  than  10  MW 
but  not  more  than  50  MW  (nameplate 
rating).  All  new  associated  facilities  and 
related  electric  power  lines  shall  be 
covered  in  any  EA  or  EIS  that  is 
prepared. 

(c)  Telecommunications  and  Water 
aitd  Waste  Programs.  There  are  no 
actions  normally  falling  within  this 
classification. 

§  1 794.25    Proposals  normally  requiring  an 
EIS. 

Applications  for  financial  assistance 
for  certain  proposed  actions  that  may 
significantly  affect  the  quality  of  the 
human  environment  shall  require  the 
preparation  of  an  EIS. 

(a)  Electric  Program.  An  EIS  will 
normally  be  required  in  connection  with 
proposed  actions  involving  the 
following  types  of  facilities: 

(1)  New  electric  generating  facihties 
of  more  than  50  MW  (nameplate  rating) 
other  than  diesel  generators  or 
combustion  turbines.  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  EIS;  and 

(2)  A  new  mining  operation  when  the 
applicants  have  effective  control  (e.g., 
dedicated  mine  or  purchase  of  a 
sifbstantial  portion  of  the  mining 
equipment). 

(b)  Proposals  listed  above  are  subject 
to  the  requirements  of  §§  1794.60, 
1794.61. 1794.63,  and  1794.64. 
Preparation  of  a  supplemental  draft  or 
final  EIS  in  accordance  with  40  CFR 
1302.9  shall  be  subject  to  the 
requirements  of  §§  1794.62  and  1794.64. 

(c)  Telecommunications  and  Water 
and  Waste  Programs.  No  groups  or  sets 
of  proposed  actions  normally  require 
the  preparation  of  an  EIS.  The 
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environmental  review  process,  as 
described  in  this  part,  shall  be  used  to 
identify  those  proposed  actions  for 
which  the  preparation  of  an  EIS  is 
necessary.  If  an  EIS  is  required,  RUS 
shall  proceed  directly  to  its  preparation. 
Prior  completion  of  an  EA  is  not 
mandatory. 

§§1794.26-1794.29    IReserved] 

Subpart  D— Procedure  for  Categorical 
Exclusions 

§1794.30    General. 

The  procedures  of  this  subpart  which 
apply  to  proposed  actions  classified  as 
CEs  in  §§  1794.21  and  1794.22  provide 
RUS  with  information  necessary  to 
determine  if  the  proposed  action  meets 
the  criteria  for  a  CE.  Where,  because  of 
extraordinary  circumstances,  a  normally 
categorically  excluded  action  may  have 
a  significant  effect  on  the  quality  of  the 
human  environment,  RUS  may  require 
additional  environmental 
documentation. 

§1794.31    Classification. 

(a)  Electric  and  Telecommunications 
Programs.  RUS  will  normally  determine 
the  proper  environmental  classification 
of  projects  based  on  its  evaluation  of  the 
project  description  set  forth  in  the 
construction  work  plan  or  loan  design 
which  the  applicant  is  required  to 
submit  with  its  application  for  financial 
assistance.  Each  project  must  be 
sufficiently  described  to  ensure  its 
proper  classification.  RUS  may  require 
the  applicant  to  provide  additional 
information  on  a  project  where 
appropriate. 

(b)  Water  and  Waste  Program.  RUS 
will  normally  determine  the  proper 
environmental  classification  for  projects 
based  on  its  evaluation  of  the 
preliminary  planning  and  design 
information. 

§  1794.32    Environmental  report. 

(a)  For  proposed  actions  listed  in 
§  1794.21(b)  and  (c).  the  applicant  is 
normally  not  required  to  submit  an  ER. 

(b)  For  proposed  actions  listed  in 
§  1794.22(a)  and  (b).  the  applicant  shall 
normally  submit  an  ER.  Guidance  in 
preparing  the  ER  for  Electric  and 
Telecommunication  proposals  is 
contained  in  RUS  Bulletin  1794A-600. 
Guidance  in  preparing  the  ER  for  Water 
and  Waste  proposals  is  contained  in 
RUS  Bulletin  1794A-602.  The  applicant 
may  be  required  to  publish  public 
notices  and  provide  evidence  of  such  if 
the  proposed  action  is  located  in, 
impacts,  or  converts  important  land 
resources. 


§1794.33    Agency  action. 

RUS  may  act  on  an  application  for 
financial  assistance  upon  determining, 
based  on  the  review  of  documents  as  set 
forth  in  §  1794.32  and  such  additional 
information  as  RUS  deems  necessary, 
that  the  project  is  categorically 
excluded. 

§§1794.34-1794.39    [Reserved] 

Subpart  E— Procedure  for 
Environmental  Assessments 

§1794.40    General. 

This  subpart  applies  to  proposed 
actions  described  in  §  1794.23.  Where 
appropriate  to  carry  out  the  purposes  of 
NEPA,  RUS  may  impose,  on  a  case-by- 
case  basis,  additional  requirements 
associated  with  the  preparation  of  an 
EA.  If  at  any  point  in  the  preparation  of 
an  EA,  RUS  determines  that  the 
proposed  action  will  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  the  preparation  of  an  EIS 
shall  be  required  and  the  procedures  in 
subpart  G  of  this  part  shall  be  followed. 

§  1 794.41    Document  requirements. 

Applicants  will  provide  an  ER  in 
accordance  with  the  appropriate 
guidance  documents  referenced  in 
§  1794.7.  After  RUS  has  evaluated  the 
ER  and  has  determined  the  ER 
adequately  addresses  all  applicable 
environmental  issues,  the  ER  will 
normally  serve  as  RUS'  EA.  However, 
RUS  reserves  the  right  to  prepare  its 
ovm  EA  fi-om  the  information  provided 
in  the  ER.  RUS  will  take  responsibility 
for  the  scope  and  content  of  an  EA. 

§  1 794.42    Notice  of  availability. 

Prior  to  RUS  making  a  finding  in 
accordance  with  §  1794.43  and  upon 
RUS  authorization  and  guidance,  the 
applicant  shall  have  a  notice  published 
which  armounces  the  availability  of  the 
EA  and  solicits  public  comments  on  the 
EA. 

§1794.43    Agency  finding. 

(a)  General.  If  RUS  finds,  based  on  an 
EA  that  the  proposed  action  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment,  RUS  will 
prepare  a  FONSI.  Upon  authorization  of 
RUS,  the  applicant  shall  have  a  notice 
published  which  informs  the  public  of 
the  RUS  finding  and  the  availability  of 
the  EA  and  FONSI.  The  notice  shall  be 
prepared  and  published  in  accordance 
with  RUS  guidance. 

(b)  Electric  and  Telecommunications 
Programs.  RUS  shall  have  a  notice 
published  in  the  Federal  Register  that 
announces  the  availability  of  the  EA  and 
FONSI. 


§  1794.44    Timing  of  agency  action. 

RUS  may  take  its  final  action  on 
proposed  actions  requiring  an  EA 
{§  1794.23)  at  any  time  after  publication 
of  the  RUS  and  applicant  notices  that  a 
FONSI  has  been  made  and  any  required 
review  period  has  expired.  When 
substantive  comments  are  received  on 
the  EA.  RUS  may  provide  an  additional 
period  (15  days)  for  public  review 
following  the  publication  of  its  FONSI 
determination.  Final  action  shall  not  be 
taken  until  this  review  period  has 
expired. 

§§  1 794.45-1 794.49    [Reserved] 

Subpart  F— Procedure  for 
Environmental  Assessments  With 
Scoping 

§1794.50    Normal  sequence. 

For  proposed  actions  covered  by 
§  1794.24  and  other  actions  determined 
by  the  Administrator  to  require  an  EA 
with  Scoping.  RUS  and  the  applicant 
will  follow  the  same  procedures  for 
scoping  and  the  requirements  for 
notices  and  documents  as  for  proposed 
actions  normally  requiring  an  EIS 
through  the  point  at  which  the 
Environmental  Analysis  (EVAL)  is 
submitted  (see  §  1794.54).  After  the 
EVAL  has  been  submitted,  RUS  will 
make  a  judgment  to  utilize  the  EVAL  as 
its  EA  and  issue  a  FONSI  or  prepare  an 

§1794.51    Preparation  for  scoping. 

(a)  As  soon  as  practicable  after  RUS 
and  the  applicant  have  developed  a 
schedule  for  the  environmental  review 
process,  RUS  shall  have  its  notice  of 
intent  to  prepare  an  EA  or  EIS 
(§  1794.13)  published  in  the  Federal 
Register  (see  40  CFR  1508.22).  The 
applicant  shall  have  published,  in  a 
timely  manner,  a  notice  similar  to  RUS' 
notice. 

(b)  As  part  of  the  early  planning,  the 
applicant  should  consult  with 
appropriate  Federal,  state,  and  local 
agencies  to  inform  them  of  the  proposed 
action,  identify  permits  and  approvals 
which  must  be  obtained,  and 
administrative  procedures  which  must 
be  followed. 

(c)  Before  formal  scoping  is  initiated. 
RUS  will  require  the  applicant  to  submit 
an  Alternative  Evaluation  Study  and 
either  a  Siting  Study  (generation)  or  a 
Macro-Corridor  Study  (transmission 
lines). 

(d)  The  applicant  is  encouraged  to 
hold  public  information  meetings  in  the 
general  location  of  the  proposed  action 
and  any  reasonable  alternatives  when 
such  applicant  meetings  will  make  the 
scoping  process  more  meaningful.  A 
written  summary  of  the  comments  made 


at  such  meel 
RUS  as  soon 
meetings. 


Federal  Register/Vol.  63,  No.  238/Friday,  December  11,  1998/Rules  and  Regulations  68663 


at  such  meetings  must  be  submitted  to 
RUS  as  soon  as  practicable  after  the 
meetings. 

§  1 794.52    Scoping  meetings. 

(a)  Both  RUS  and  the  applicant  shall 
have  a  notice  published  which 
announces  a  public  scoping  meeting  is 
to  be  conducted,  either  in  conjunction 
with  the  notice  of  intent  or  as  a  separate 
notice. 

,  (b)  The  RUS  notice  shall  be  published 
in  the  Federal  Register  at  least  14  days 
prior  to  the  meeting(s).  The  applicant's 
notice  shall  be  published  in  a 
newspaper  at  least  10  days  prior  to  the 
meeting(s).  Other  forms  of  media  may 
also  be  used  by  the  applicant  to  notice 
the  meetings. 

(c)  Where  an  environmental 
document  is  the  subject  of  the  hearing 
or  meeting,  that  document  will  be  made 
available  to  the  public  at  least  10  days 
in  advance  of  the  meeting. 

(d)  The  scoping  meeting(s)  will  be 
held  in  the  area  of  the  proposed  action 
at  such  place(s)  as  RUS  determines  will 
best  afford  an  opportunity  for  public 
involvement.  Any  person  or 
representative  of  an  organization,  or 
government  body  desiring  to  make  a 
statement  at  the  meeting  may  make  such 
statement  in  writing  or  orally.  The 
format  of  the  meeting  may  be  one  of  two 
styles.  It  can  either  be  of  the  traditional 
style  which  features  formal 
presentations  followed  by  a  comment 
period,  or  the  open  house  style  in  which 
attendees  are  able  to  individually  obtain 
information  on  topics  or  issues  of 
interest  within  an  established  time 
period.  A  transcript  will  be  made  of  the 
scoping  meeting. 

(e)  As  soon  as  practicable  after  the 
scoping  meeting(s),  RUS,  as  lead  agency, 
shall  determine  the  significant  issues  to 
be  analyzed  in  depth  and  identify  and 
eliminate  from  detailed  study  the  issues 
which  are  not  significant  or  which  have 
been  covered  by  prior  environmental 
review.  RUS  will  develop  a  proposed 
scope  for  further  environmental  study 
and  review.  RUS  shall  send  a  copy  of 
this  proposed  scope  to  cooperating 
agencies  and  the  applicant,  and  allow 
recipients  30  days  to  comment  on  the 
scope's  adequacy  and  emphasis.  After 
expiration  of  the  30-day  period,  RUS 
shall  provide  written  guidance  to  the 
applicant  concerning  the  scope  of 
environmental  study  to  be  performed 
and  information  to  be  gathered. 

$  1 794.53    Environmental  analysis. 

(a)  After  scoping  procedures  have 
been  completed,  RUS  shall  require  the 
applicant  to  develop  and  submit  an 
EVAL.  The  EVAL  shall  be  prepared 
under  the  supervision  and  guidance  of 


RUS  staff  and  RUS  shall  evaluate  and  be 
responsible  for  the  accuracy  of  all 
information  contained  therein. 

(b)  The  EVAL  will  normally  serve  as 
the  RUS  EA.  The  EVi^L  can  also  serve 
as  the  basis  for  an  EIS,  and  under  such 
circumstances  will  be  made  an 
appendix  to  the  EIS.  After  RUS  has 
reviewed  and  found  the  EVAL  to  be 
satisfactory,  the  applicant  shall  provide 
RUS  with  a  sufficient  number  of  copies 
of  the  EVAL  to  satisfy  the  RUS 
distribution  plan. 

(c)  The  EVAL  shall  include  a 
summary  of  the  construction  and 
operation  monitoring  and  mitigation 
measures  for  the  proposed  action.  These 
measures  may  be  revised  as  appropriate 
in  response  to  comments  and  other 
information,  and  shall  be  incorporated 
by  summary  or  reference  into  the  FONSI 
or  ROD. 

§  1794.54    Agency  determination. 

Following  the  scoping  process  and  the 
development  of  a  satisfactory  EA,  RUS 
shall  determine  whether  the  proposed 
action  is  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  If  RUS  determines 
the  action  is  significant,  RUS  will 
continue  with  the  procedures  in  subpart 
G  of  this  part.  If  RUS  determines  the 
action  is  not  significant,  RUS  will 
proceed  in  accordance  with  §§  1794.42 
through  1794.44. 

§§1794.55-1794.59    [Reserved] 

Subpart  G — Procedure  for 
Environmental  Impact  Statements 

§  1794.60    Normal  sequence. 

For  proposed  actions  requiring  an  EIS 
(see  §  1794.25),  the  NEPA  process  shall 
proceed  in  the  same  manner  as  for 
proposed  actions  requiring  an  EA  with 
scoping  through  the  point  at  which  the 
scoping  process  is  completed  (see 
§1794.52). 

§1794.61     Environmental  Impact 
statement 

(a)  General.  An  EIS  shall  be  prepared 
in  accordance  with  40  CFR  part  1502. 
Funding,  in  whole  or  in  part,  for  an  EIS 
can  be  obtained  from  any  lawful  source 
(e.g.,  cooperative  agreements  developed 
in  accordance  with  Section  759 A, 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  Pub.  L.  104-127 
and  31  U.S.C.  6301).  A  third-party 
consultant  selected  by  RUS  and  funded 
by  the  applicant  (7  CFR  part  1789)  may 
prepare  the  EIS. 

(1)  After  a  draft  or  final  EIS  has  been 
prepared,  RUS  and  the  applicant  shall 
concurrently  have  a  notice  of 
availability  for  the  document  published. 
The  time  period  allowed  for  review  will 


be  a  minimum  of  45  days  for  a  draft  EIS 
and  30  days  for  a  final  EIS.  This  period 
is  measured  from  the  date  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
publishes  a  notice  in  the  Federal 
Register  in  accordance  with  40  CFR 
1506.10. 

(2)  In  addition  to  circulation  required 
by  40  CFR  1502.19,  the  draft  and  final 
EIS  (or  summaries  thereof,  at  RUS 
discretion)  shall  be  circulated  to  the 
appropriate  state,  regional,  and 
metropolitan  clearinghouses. 

(8)  Where  a  final  EIS  does  not  require 
substantial  changes  from  the  draft  EIS, 
RUS  may  document  required  changes 
through  errata  sheets,  insertion  pages, 
and  revised  sections  to  be  incorporated 
into  the  draft  EIS.  In  such  cases,  RUS 
shall  circulate  such  changes  together 
with  comments  on  the  draft  EIS, 
responses  to  comments,  and  other 
appropriate  information  as  its  final  EIS. 
RUS  will  not  circulate  the  draft  EIS 
again,  although  RUS  will  provide  the 
draft  EIS  if  requested  within  30  days  of 
publication  of  notice  of  availabiUty  of 
the  final  EIS. 

(b)  Electric  Program.  Where  the 
applicant  or  its  consultant  has  prepared 
an  EVAL,  RUS  will  develop  its  draft  and 
final  EIS  from  the  EVAL.  An  EVAL  will 
not  be  required  if  a  third-party 
consultant  prepares  the  draft  and  final 
EIS. 

§  1 794.62    Supplenwntal  EIS. 

(a)  A  supplement  to  a  draft  or  final 
EIS  shall  be  prepared,  circulated,  and 
given  notice  by  RUS  and  the  applicant 
in  the  same  manner  (exclusive  of 
scoping)  as  a  draft  and  final  EIS  (see 
§1794.61). 

(b)  Normally  RUS  and  the  applicant 
will  have  published  notices  of  intent  to 
prepare  a  supplement  to  a  final  EIS  in 
those  cases  where  a  ROD  has  already 
been  issued. 

(c)  RUS,  at  its  discretion,  may  issue  an 
information  supplement  to  a  final  EIS 
where  RUS  determines  that  the 
purposes  of  NEPA  are  furthered  by 
doing  so  even  though  such  supplement 
is  not  required  by  40  CFR  1502.9(c)(1). 
RUS  and  the  applicant  shall 
concurrently  have  a  notice  of 
availability  published.  The  notice 
requirements  shall  be  the  same  as  for  a 
final  EIS  and  the  information 
supplement  shall  be  circulated  in  the 
same  maimer  as  a  final  EIS.  RUS  shall 
take  no  final  action  on  any  proposed 
modification  discussed  in  the 
information  supplement  until  30  days 
after  the  RUS  notice  of  availability  or 
the  applicant's  notice  is  pubhshed, 
whichever  occurs  later. 
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§  1 794.63    Record  of  decision. 

(a)  Upon  completion  of  the  review 
period  for  a  final  EIS,  RUS  will  have  its 
ROD  prepared  in  accordance  with  40 
CFR  1505.2. 

(b)  Separate  RUS  and  applicant 
notices  of  availability  shall  be  published 
concurrently.  The  notices  shall 
summarize  the  RUS  decision  and 
announce  the  availability  of  the  ROD. 
Copies  of  the  ROD  will  be  made 
available  upon  request  from  the  point  of 
contact  identified  in  the  notice. 

§  1794.64    Timing  of  agency  action. 

(a)  RUS  may  take  its  final  action  or 
execute  commitments  on  proposed 
actions  requiring  an  EIS  or 
Supplemental  EIS  at  any  time  after  the 
ROD  has  been  published. 

(b)  For  budgetary  purposes  some 
financial  assistance  may  be  approved 
conditionally  with  a  stipulation  that  no 
funds  shall  be  advanced  until  a  ROD  has 
been  prepared. 

§§1794.65-1794.69    [Reserved] 

Subpart  H— Adoption  of  Environmental 
Documents 

§1794.70    Generai. 

This  subpart  covers  the  adoption  of 
environmental  documents  prepared  by 
other  Federal  agencies.  Where 
applicants  participate  in  proposed 


actions  for  which  an  EA  or  EIS  has  been 
prepared  by  or  for  another  Federal 
agency,  RUS  may  adopt  the  existing  EA 
or  EIS  in  accordance  with  40  CFR 
1506.3. 

§  1 794.71     Adoption  of  an  EA. 

RUS  may  adopt  a  Federal  EA  or  EIS 
or  a  portion  thereof  as  its  EA.  RUS  shall 
make  the  EA  available  and  assure  that 
notice  is  provided  in  the  same  manner 
as  if  RUS  had  prepared  the  EA. 

§1794.72    Adoption  of  an  EIS. 

(a)  Where  RUS  determines  that  an 
existing  Federal  EIS  requires  additional 
information  to  meet  the  standards  for  an 
adequate  statement  for  RUS  proposed 
action,  RUS  may  adopt  all  or  a  portion 
of  the  EIS  as  a  part  of  its  draft  EIS.  The 
circulation  and  notice  provisions  for  a 
draft  and  final  EIS  {see  §  1794.61)  apply. 

(b)  If  RUS  was  not  a  cooperating 
agency  but  determines  that  another 
Federal  agency's  EIS  is  adequate,  RUS 
shall  adopt  that  agency's  EIS  as  its  final 
EIS.  RUS  and  the  applicant  shall  have 
separate  notices  published  advising  of 
RUS  adoption  of  the  EIS  and 
independent  determination  of  its 
adequacy. 

(cj  If  the  adopted  EIS  is  generally 
available  and  meets  RUS  standards, 
RUS  shall  have  a  public  notice 
published  informing  the  public  of  its 
action  and  availability  of  the  EIS  to 


interested  parties  upon  request.  If  the 
adopted  EIS  is  not  generally  available, 
RUS  shall  have  a  public  notice 
published  informing  the  public  of  its 
action  and  will  circulate  copies  of  the 
EIS  in  accordance  with  40  CFR  1502.19 
and  40  CFR  1506.3. 

§  1 794.73    Timing  of  agency  action. 

Where  RUS  has  adopted  another 
agency's  environmental  documents,  the 
timing  of  the  action  shall  be  subject  to 
the  same  requirements  as  if  RUS  had 
prepared  the  required  EA  or  EIS. 

§  1 794.74    Incorporation  of  environmental 
materials. 

RUS  may  incorporate  into  its 
environmental  documents, 
environmental  documents  or  portions 
thereof  prepared  by  state,  or  local 
agencies  or  other  parties  for  purposes 
other  than  compliance  with  the 
requirements  of  NEPA.  RUS  will 
circulate  the  incorporated  documents  as 
a  part  of  its  EA  or  draft  and  final  EIS  in 
the  same  manner  as  if  prepared  by  RUS. 

§1794.75-1794.79    [Reserved] 

Dated:  December  7, 1998. 
lill  Long  Thompson, 

Under  Secretary,  Rural  Development. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36CFRPart13 

Glacier  Bay  National  Park,  Alaska; 
Commercial  Fishing  Regulations  and 
Environmental  Assessment 

agency:  National  Park  Service,  Interior. 
action:  Reopen  the  public  comment 
period  for  the  Proposed  Rule  and 
Environmental  Assessment. 

summary:  Section  123  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999  ("the  Act"),  signed  into  lawr  on 
October  21,  1998,  establishes  statutory 
requirements  for  the  management  of 
commercial  fishing  in  Glacier  Bay 
National  Park.  The  congressional 
managers  of  this  legislation  directed  the 
National  Park  Service  (NPS)  "to  extend 
the  public  comment  period  on  the 
pending  regulations  (62  FR  18547,  April 
16,  1997)  until  January  15,  1999.  modify 
the  draft  regulations  to  conform  to 
[section  123'sl  language  and  publish  the 
changes  in  the  final  regulations." 
Accordingly,  the  public  comment 
period  on  the  Proposed  Rule  and 
Environmental  Assessment  (EA)  for 
commercial  fishing  will  remain  open 
until  January  15,  1999. 
dates:  Comments  on  the  proposed  rule 
and  EA  will  be  accepted  through 
January  15,  1999. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  EA  should  be  submitted  to  the: 
Superintendent,  Glacier  Bay  National 
Park  and  Preserve,  P.O.  Box  140, 
Gustavus,  Alaska  99826.  Comments  on 
the  proposed  rule  and  EA  may  be  made 
on  the  park's  Web  site  at  http:// 
www.nps.gov/^ba,  or  by  phoning  the 
park  at  (907)  697-2230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  the  Executive 
Summary  are  available  by  writing  to 
Glen  Yarikus,  National  Park  Service 
Support  Office,  2525  Gambell  St., 
Anchorage,  Alaska  99503,  or  calling 
(907)  257-2645.  The  EA  Executive 
Summary,  Proposed  Rule,  and  Section 
123  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  FY  1999  are  also 
available  on  the  park's  Web  site  at 
ttp://www.nps.gov/^ba. 
SUPPLEMENTARY  INFORMATION:  Section 
123  of  the  Act  (Pub.  L.  105-277)  directs 
the  secretary  of  the  interior  and  the  state 
of  Alaska  to  develop  a  cooperative 
management  plan  for  the  regulation  of 
commercial  fisheries  within  the  park 
consistent  with  protection  of  park 
values  and  purposes,  a  prohibition  on 


new  or  expanded  fisheries,  and 
opportunities  for  study  of  marine 
resources.  The  law  provides  for  the 
continuation  of  commercial  fishing  in 
the  marine  waters  of  Glacier  Bay 
National  Park  outside  Glacier  Bay 
proper.  The  law  limits  =-commercial 
fisheries  within  Glacier  Bay  proper  to 
Tanner  crab,  halibut  and  salmon,  and 
limits  participation  in  these  commercial 
fisheries  to  the  lifetimes  of  individual 
fishermen  with  a  qualifying  history. 
Areas  in  the  upper  reaches  and  inlets  of 
Glacier  Bay  proper  are  closed  to  all 
commercial  fishing  or  are  limited  to 
winter  season  king  salmon  trolling  by 
grandfathered  fishermen.  Designated 
marine  wilderness  areas  in  the  park  are 
closed  to  commercial  fishing. 
Compensation  is  provided  for  qualifying 
Dungeness  crab  fishermen  displaced  by 
closure  of  designated  wilderness  waters 
of  the  Beardslee  Islands  and  Dundas 
Bay.  The  full  text  of  Section  123  of  the 
Act  is  provided  at  the  end  of 
Supplementary  Information. 

NPS  will  publish  a  final  rule 
regarding  commercial  fishing  in  the 
marine  waters  of  Glacier  Bay  National 
Park  after  the  close  of  the  public 
comment  period,  as  directed  by 
Congress.  Section  123  determines  by 
statute  several  aspects  of  the  NPS's 
proposed  rule,  but  leaves  other  aspects 
open  for  final  rulemaking.  For  example, 
Section  123  establishes  by  statute  the 
phase-out  of  commercial  fishing  in 
Glacier  Bay  proper  proposed  by  the  rule. 
However,  whereas  the  proposed  rule 
would  have  eliminated  commercial 
fishing  in  the  bay  after  a  15-year  period, 
Section  123  allows  qualifying  fishermen 
to  fish  in  the  bay  throughout  their 
lifetimes.  In  deference'to  rulemaking. 
Section  123  leaves  to  the  Secretary  of 
the  Interior  the  determination  of  the 
number  and  timefi-ame  of  years  that  will 
qualify  individuals  for  the 
nontransferable  lifetime  permits.  The 
proposed  rule  would  have  required  a 
fisherman  to  have  participated  in  a 
Glacier  Bay-proper  fishery  for  a 
minimum  of  six  years  during  the  period 
of  1987  through  1996  to  qualify  for  the 
15-year  access  permit  contemplated  by 
the  proposed  rule.  The  final  rule  will 
determine  the  appropriate  eligibility 
requirement  for  the  lifetime  access 
permit  mandated  by  the  statute.  NPS 
welcomes  and  encourages  ideas  on  what 
are  reasonable  eligibility  criteria  for 
lifetime  access  to  the  commercial 
Tanner  crab,  halibut  and  salmon 
fisheries  authorized  in  Glacier  Bay 
proper  by  the  Act.  Are  the  eligibility 
criteria  outlined  in  the  proposed  rule 
appropriate?  Should  a  different  number 
and  timefi-ame  of  qualifying  years  (e.g.. 


three  out  of  a  five-year  period)  be 
considered?  Should  the  three  fisheries 
have  the  same  eligibility  criteria,  or  are 
there  differences  among  the  fisheries 
that  support  different  eligibility  criteria 
for  different  fisheries? 

NPS  will  implement  the  statutory 
requirements  of  Section  123  of  the  Act 
in  a  final  rule.  All  issues  raised  by  the 
proposed  rule  not  explicitly  resolved  by 
Section  123  of  the  Act  are  still  open  for 
comment.  For  example.  Section  123  of 
the  Act  directs  the  state  of  Alaska  and 
the  secretary  of  the  interior  to  develop 
a  cooperative  management  plan  (see 
Section  123  (a)(1),  at  the  end  of 
SUPPLEMENTARY  INFORMATION).  The 
proposed  rule  also  contemplated  such  a 
plan.  As  cooperative  management  is 
envisioned,  the  state  would  continue  its 
role  in  management  of  commercial 
fisheries  and  NPS  would  contribute 
expertise  in  protection  of  park  purposes 
and  values;  both  state  and  federal 
agencies  could  jointly  develop 
appropriate  marine  research  projects. 
NPS  seeks  public  comments  and  ideas 
on  federal-state  cooperative 
management  to  help  federal  and  state 
officials  begin  their  discussions. 
However,  details  of  cooperative 
management  will  not  be  included  in  the 
final  rulemaking  because  such  details 
will  be  developed  cooperatively  with 
the  state  of  Alaska. 

The  proposed  rule  (including  the 
preamble)  raises  other  issues  not 
addressed  by  the  Act,  such  as  proposals 
to  develop  a  Hoonah  Tlingit  cultural 
fishery  and  consider  fisheries  research 
opportunities.  NPS  acknowledges  that 
some  issues  raised  in  the  proposed  rule 
may  be  more  appropriately  considered 
in  development  of  a  cooperative 
management  plan  with  the  state  of 
Alaska.  NPS  will  review  all  comments 
received  to  date  on  the  proposed  rule 
and  EA  and  encourages  additional 
comments  in  light  of  the  new 
legislation.  In  addition  to  being 
published  in  the  Federal  Register,  this 
notice  is  being  mailed  to  all  1,300+ 
individuals  who  have  already  provided 
comment  on  the  proposed  rule. 
Consequently,  all  commenters  have  an 
opportunity  to  provide  new  or 
additional  comments. 

The  full  text  of  Section  123  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999  (Pub.  L.  105-277)  is  provided 
below." 
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"Note:  The  text  of  section  123  is  provided  for  the 
convenience  of  the  reader.  The  official  version  of 
section  123  appears  in  Pub.  L.  105-277. 112  Stat. 
2681. 
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COMMERCIAL  HSHING  IN  GLACIER 
BAY  NATIONAL  PARK 

SEC.  123.  (a)  GENERAL— 

(1)  The  Secretary  of  the  Interior  and 
the  State  of  Alaska  shall  cooperate  in 
the  development  of  a  management  plan 
for  the  regulation  of  commercial 
fisheries  in  Glacier  Bay  National  Park 
pursuant  to  existing  State  and  Federal 
statutes  and  any  applicable 
international  conservation  and 
management  treaties.  Such  management 
plan  shall  provide  for  commercial 
fishing  in  the  marine  waters  within 
Glacier  Bay  National  Park  outsidfe  of 
Glacier  Bay  Proper,  and  in  the  marine 
waters  within  Glacier  Bay  Proper  as 
specified  in  paragraphs  (a)(2)  through 
(a)(5),  and  shall  provide  for  the 
protection  of  park  values  and  purposes, 
for  the  prohibition  of  any  new  or 
expanded  fisheries,  and  for  the 
opportunity  for  the  study  of  marine 
resources. 

(2)  In  the  nonwilderness  waters 
within  Glacier  Bay  Proper,  commercial 
fishing  shall  be  limited,  by  means  of 
non-transferable  lifetime  access  permits, 
solely  to  individuals  who — 

(A)  Hold  a  valid  commercial  Hshing 
permit  for  a  fishery  in  a  geographic  area 
that  includes  the  nonwilderness  waters 
within  Glacier  Bay  Proper; 

(B)  Provide  a  sworn  and  notarized 
affidavit  and  other  available 
corroborating  documentation  to  the 
Secretary  of  the  Interior  sufficient  to 
establish  that  such  individual  engaged 
in  commercial  fishing  for  halibut. 
Tanner  crab,  or  salmon  in  Glacier  Bay 
Proper  during  quaUfying  years  which 
shall  be  established  by  the  Secretary  of 
the  Interior  within  one  year  of  the  date 
of  the  enactment  of  this  Act;  and 

(C)  Fish  only  with— 

(i)  Longline  gear  for  halibut; 
(ii)  Pot  or  ring  nets  for  Tanner  crab; 
or 

iiii)  Trolling  gear  for  salmon. 
3)  With  respect  to  the  individuals 
engaging  in  commercial  fishing  for 
Glacier  Bay  Proper  pursuant  to 
paragraph  (2),  no  fishing  shall  be 
allowed  in  the  West  Arm  of  Glacier  Bay 
Proper  (West  Arm)  north  of  58  degrees, 
50  minutes  north  latitude  except  for 
trolling  for  king  salmon  during  the 
period  from  October  1  through  April  30. 
The  waters  of  Johns  Hopkins  Inlet,  Tan- 
Inlet  and  Reid  Inlet  shall  remain  closed 
to  all  commercial  fishing. 


(4)  With  respect  to  the  individuals 
engaging  in  commercial  fishing  in 
Glacier  Bay  Proper  pursuant  to 
paragraph  (2),  no  fishing  shall  be 
allowed  in  the  East  Arm  of  Glacier  Bay 
Proper  (East  Arm)  north  of  a  line  drav^m 
from  Point  Caroline,  through  the 
southern  end  of  Garforth  Island  to  the 
east  side  of  the  Muir  Inlet,  except  that 
trolling  for  king  salmon  during  the 
period  from  October  1  through  April  30 
shall  be  allowed  south  of  a  line  drawm 
across  Muir  Inlet  at  the  southernmost 
point  of  Adams  Inlet. 

(5)  With  respect  to  the  individuals 
engaging  in  commercial  fishing  in 
Glacier  Bay  Proper  pursuant  to 
paragraph  (2),  no  fishing  shall  be 
allowed  in  Geikie  Inlet. 

(b)  THE  BEARDSLEE  ISLANDS  AND 
UPPER  DUNDAS  BAY.— Commercial 
fishing  is  prohibited  in  the  designated 
wilderness  waters  within  Glacier  Bay 
National  Park  and  Preserve,  including 
the  waters  of  the  Beardslee  Islands  and 
Upper  Dundas  Bay.  Any  individual 
who — 

(1)  On  or  before  February  1, 1999, 
provides  a  sworn  and  notarized  affidavit 
and  other  available  corroborating 
documentation  to  the  Secretary  of  the 
Interior  sufficient  to  establish  that  he  or 
she  has  engaged  in  commercial  fishing 
for  Dungeness  crab  in  the  designated 
wilderness  waters  of  the  Beardslee 
Islands  or  Dundas  Bay  within  Glacier 
Bay  National  Park  pursuant  to  valid 
commercial  fishing  permit  in  at  least  six 
of  the  years  during  the  period  1987 
through  1996; 

(2)  At  the  time  of  receiving 
compensation  based  on  the  Secretary  of 
the  Interior's  determination  as  described 
below — 

(A)  Agrees  in  writing  not  to  engage  in 
commercial  fishing  for  Dungeness  crab 
within  Glacier  Bay  Proper; 

(B)  Relinquishes  to  the  State  of  Alaska 
for  the  purposes  of  its  retirement  any 
commercial  fishing  permit  for 
Dungeness  crab  for  areas  within  Glacier 
Bay  Proper; 

(C)  At  the  individual's  option, 
relinquishes  to  the  United  States  the 
Dungeness  crab  pots  covered  by  the 
commercial  fishing  permit;  and 

(D)  At  the  individual's  option, 
relinquishes  to  the  United  States  the 
fishing  vessel  used  for  Dungeness  crab 
fishing  in  Glacier  Bay  Proper;  and 


(3)  Holds  a  current  valid  commercial 
fishing  permit  that  allows  such 
individual  to  engage  in  commercial 
fishing  for  Dungeness  crab  in  Glacier 
Bay  National  park,  shall  be  eligible  to 
receive  from  the  United  States 
compensation  that  is  the  greater  of  (i) 
$400,000,  or  (ii)  an  amount  equal  to  the 
fair  market  value  (as  of  the  date  of 
relinquishment)  of  the  commercial 
fishing  permit  for  Dungeness  crab,  of 
any  Dungeness  crab  pots  or  other 
Dungeness  crab  gear,  and  of  not  more 
than  one  Dungeness  crab  fishing  vessel, 
together  with  an  amount  equal  to  the 
present  value  of  the  foregone  net  income 
from  commercial  fishing  for  Dungeness 
crab  for  the  period  January  1 ,  1 999 
through  December  31,  2004,  based  on 
the  individual's  net  earnings  from  the 
Dungeness  crab  fishery  during  the 
period  January  1,  1991  through 
December  31, 1996.  Any  individual 
seeking  such  compensation  shall 
provide  the  consent  necessary  for  the 
Secretary  of  the  Interior  to  verify  such 
net  earnings  in  the  fishery.  The 
Secretary  of  the  Interior's  determination 
of  the  amount  to  be  paid  shall  be 
completed  and  payment  shall  be  made 
within  six  months  from  the  date  of  the 
appfication  by  the  individuals  described 
in  this  subsection  and  shall  constitute 
final  agency  action  subject  to  review 
pursuant  to  the  Administrative 
Procedures  Act  in  the  United  States 
District  Court  for  the  District  of  Alaska. 

(c)  DEFINITION  AND  SAVINGS 
CLAUSE.— 

(1)  As  used  in  this  section,  the  term 
"Glacier  Bay  Proper"  shall  mean  the 
marine  waters  within  Glacier  Bay, 
including  coves  and  inlets,  north  of  a 
line  drawn  from  Point  Gustavus  to  Point 
Carolus. 

(2)  Nothing  in  this  section  is  intended 
to  enlarge  or  diminish  Federal  or  State 
title,  jurisdiction,  or  authority  writh 
respect  to  the  waters  of  the  State  of 
Alaska,  the  waters  within  the 
boundaries  of  Glacier  Bay  National  Park, 
or  the  tidal  or  submerged  lands  under 
any  provision  of  State  or  Federal  law. 

Dated:  December  4, 1998. 
John  Quinley, 

Acting  Regional  Director.  Alaska. 
[FR  Doc.  98-32997  Filed  12-10-98:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Glacier  Bay  National  Park,  Alaska; 
Oungeness  Crab  Commercial  Fishery 
Compensation  Program  Application 
Procedures 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Glacier  Bay  National  Park 
Dungeness  crab  commercial  fishery 
compensation  program  application 
procedures. 

SUMMARY:  Section  123  (b)  (1)— (3)  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999Act  ("the  Act")(see 
SUPPLEMENTARY  INFORMATION  in  the 

document  extending  the  comment 
period  on  Glacier  Bay  National  Park 
commercial  fishing  proposed  rules 
published  elsewhere  in  this  issue  of  the 
Federal  Register)  authorizes 
compensation  for  qualifying  fishermen 
with  a  history  of  commercial  Dungeness 
crab  fishing  in  designated  wilderness 
waters  of  the  Beardslee  Islands  or 
Ehindas  Bay  in  at  least  six  of  the  years 
during  the  period  of  1987  through  1996. 
This  Federal  Register  notice  serves  to 
provide  application  instructions  for 
individuals  who  believe  they  qualify  for 
compensation  as  outlined  by  the  Act. 
Applications  must  be  provided  to  the 
Superintendent,  Glacier  Bay  National 
Park  and  Preserve,  on  or  before  February 
1, 1999. 

DATES:  Applications  for  the  Dungeness 
crab  commercial  fishery  compensation 
program  will  be  accepted  on  or  before 
February  1, 1999. 


ADDRESSES:  Applications  for  the 
Dungeness  crab  commercial  fishery 
compensation  program  should  be 
submitted  to  the  Superintendent, 
Glacier  Bay  National  Park  and  Preserve, 
P.  O.  Box  140,  Gustavus,  Alaska  99826 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  Dungeness 
crab  commercial  fishery  compensation 
program,  please  contact  Randy  King, 
Glacier  Bay  National  Park  and  Preserve, 
P.  O.  Box  140,  Gustavus,  Alaska  99826. 
Phone:  (907)  697-2230. 

SUPPLEMENTARY  INFORMATION:  The  Act 
requires  fishermen  to  provide  certain 
information  sufficient  to  determine  their 
eligibility  for  compensation.  Fishermen 
making  application  to  NPS  for 
compensation,  as  outlined  by  the  Act, 
must  provide  the  following  information 
to  the  Superintendent:  (1)  Full  name, 
mailing  address,  and  a  contact  phone 
number.  (2)  A  sworn  and  notarized 
personal  affidavit  attesting  to  the 
applicant's  history  of  participation  in 
the  Beardslee  Island  or  Dundas  Bay 
wilderness  water  commercial  fisheries 
for  Dimgeness  crab  for  at  least  6  of  10 
years,  during  the  period  of  1987 
throughl996.  (3)  A  copy  of  the 
fisherman's  current  state  of  Alaska 
Dungeness  crab  commercial  fishing 
permit.  (4)  Any  available  corroborating 
information — including  sworn  and 
notarized  affidavits  of  witnesses  or 
documentation  of  commercial 
Dungeness  crab  landings  from  the 
Alaska  Department  of  Fish  and  Game 
shellfish  statistical  units  that  include 
wilderness  areas  in  the  Beardslee 
Islands  or  Dundas  Bay — that  can  assist 
in  a  determination  of  eligibility  for 
compensation. 


The  superintendent  will  make  a 
written  determination  on  eligibility  for 
compensation  based  on  the  information 
provided  by  the  applicant.  The 
superintendent  will  also  make  a  written 
determination  on  the  amount  of 
compensation  to  be  paid  to  an  eligible 
applicant.  The  amount  of  compensation 
will  depend  on  the  compensation 
formula  and  options  selected  by  the 
applicant  and — as  appropriate — the  fair 
market  values  of  the  Dungeness  crab 
commercial  fishing  permit  and  the 
fishing  vessel  and  gear  used  in  the 
fishery.  The  Act  requires  pa3mient 
within  six  months  from  the  date  of 
application.  If  an  application  for 
compensation  is  denied,  the 
superintendent  will  provide  the  reasons 
for  the  denial  in  writing.  Any  applicant 
adversely  affected  by  the 
superintendent's  determination  may 
appeal  to  the  regional  director,  Alaska 
region,  within  60  days.  Applicant's 
must  substantiate  the  basis  of  their 
disagreement  with  the  superintendent's 
determination.  The  regional  director 
will  provide  opportunity  for  an  informal 
oral  hearing.  After  consideration  of 
written  materials  and  oral  hearing,  if 
any,  and  within  a  reasonable  time,  the 
regional  director  will  affirm,  reverse,  or 
modify  the  superintendent's 
determination  and  set  forth  in  writing 
the  basis  for  the  decision.  A  copy  of  the 
decision  will  be  forwarded  promptly  to 
the  applicant  and  will  constitute  final 
agency  action. 

Dated:  December  4, 1998. 
John  Quinley, 

Acting  Regional  Director,  Alaska. 
(FR  Doc.  98-32998  Filed  12-10-98;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  11, 
1998 

AQRICULTURE 

DEPARTMEhfT 

Rural  Utilities  Service 

Electric,  telecommunications, 
and  water  and  waste 
financial  assistance 
programs;  environmental 
policies  and  procedures; 
published  12-11-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Halogenated  solvent 
cleaning;  published  12-11- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Sodium  2,2'- 
methylenebls(4,6-di-tert- 
butylphenyOphosphate; 
published  12-11-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
VOR  Federal  ainways; 
correction;  published  12-11- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Organic  Foods  Production  Act: 
National  organic  program; 
establishment 
Issue  papers;  comments 
due  by  12-14-98; 
published  10-28-98 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
17-98;  published  11-17-98 
Tomatoes  grown  In — 
Florida;  cpmments  due  by 
12-14-98;  published  10- 
13-98 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 


Summer  food  service 

program — 

Program  meal  service 
during  school  year, 
paperwork  reduction, 
and  targeted  State 
monitoring;  comments 
due  by  12-14-98; 
published  10-13-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  system 
construction  policies  and 
procedures: 
Telephone  system 
construction  contract  and 
specifications;  revisions; 
comments  due  by  12-15- 
98;  published  9-16-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Wassenaar  Agreement 
Ust  of  Dual-Use  Items; 
Implementation; 
commerce  control  list 
revisions  and  reporling 
requirements;  comments 
due  by  12-14-98; 
published  10-14-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Pollock  and  Pacific  cod; 
comments  due  by  12- 
14-98;  published  10-29- 
98 

Vessel  moratorium 
program;  comments  due 
by  12-14-98;  published 
11-13-98 
Atlantic  swordfish; 

comments  due  by  12-14- 

98;  published  10-20-98 
Caribbean,  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish; 
comments  due  by  12- 
18-98;  published  11-18- 
98 
Northeastem  United  States 

fisheries  and  American 

tobster— 

Vessels  issued  limited 
access  Federal  fishery 
permits;  regulatory 
consistency  in  permit 
provisions;  comments 
due  by  12-14-98; 
published  10-15-98 
Northeastem  United  States 

fisheries — 

Atlantic  mackerel,  squid, 
and  butterflsh; 


comments  due  by  12- 
14-98;  published  11-17- 
98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION      * 
Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 
resistance  standard; 
comments  due  by  12-14- 
98;  published  9-30-98 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  assistance; 
regulatory  issues;  advice 
and  recommendations 
request;  comments  due 
by  12-15-98;  published 
11-6-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program; 
Flourescent  lamp  ballasts; 
comments  due  by  12-15- 
98;  published  12-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Nutritional  yeast 
manufacturing  facilities; 
comments  due  by  12-18- 
98;  published  10-19-98 
Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamber 
associated  with  animal 
toxicity  testing; 
comments  due  by  12- 
17-98;  published  11-17- 
98 
Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
and  specifications  for 
mixing  chamt)er 
associated  with  animal 
toxicity  testing; 
comments  due  by  ^'2- 
17-98;  published  11-17- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alatama;  comments  due  by 
12-18-98;  published  11- 
18-98 
Air  programs;  State  autliority 
delegations: 

Arizona;  comments  due  by 
12-18-98;  published  11- 
18-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


California;  comments  due  by 
12-14-98;  published  11- 
13-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
4-amlno-6-(1,1- 
dimethylethyl)-3- 
(methylthio)-l  ,2,4-tnazln- 
5(4H)-one  [Metribuzin], 
etc.;  comments  due  by 
12-15-98;  published  10- 
16-98 
Toxic  substances: 
Export  notification 
requirements — 
Dimethyl  adipate,  dimethyl 
glutarate.  and  dimethyl 
succinate;  comments 
due  by  12-14-98; 
published  10-13-98 
Methyl  isobutyl  ketone; 
comments  due  by  12- 
14-98;  published  10-13- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Law  Enforcement  Act; 
communications 
assistance;  comments  due 
by  12-14-98;  published 
11-16-98 
Satellite  communicatons — 
Direct  access  to 
INTELSAT  system; 
legal,  economic,  and 
policy  ramifications; 
comments  due  tjy  12- 
18-98;  published  11-5- 
98 
Practice  and  procedure: 
New  noncommercial 
educational  broadcast 
facilities  applicants; 
comparative  standards 
reexamination;  comments 
due  by  12-14-98; 
published  10-30-98 
Radio  stations;  tat>le  of 
assignments: 

Flonda;  comments  due  by 
12-14-98;  published  11-6- 
98 
Louisiana;  comments  due  by 
12-14-98;  published  11-3- 
98 
Oregon;  comments  due  by 
12-14-98;  published  11-3- 
98 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 
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FEDERAL  RESERVE 
SYSTEM 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Clothes  washers; 
comments  due  by  12- 
17-98;  published  11-2- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Foster  care  maintenance 

payments,  adoption 

assistance,  and  child  and 

family  services: 

Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  state 
plan  reviews;  comments 
due  by  12-17-98; 
published  9-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 

Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  12-14- 
98;  published  10-14-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Biotogical  products: 

In  vivo  radiopharmaceuticals 
used  for  diagnosis  and 
monitoring — 

EvaJuation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  12-14-98; 
published  10-14-98 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 
Clinical  Laboratories 
Improvement  Act: 
Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  12-14- 
98;  published  10-14-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Gray  wolves  in  Minnesota, 
Wisconsin,  and 
Michigan;  delisting; 
comments  due  by  12- 
18-98;  published  10-19- 
98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by 

12-16-98;  published  11- 

16-98 
New  Mexico;  comments  due 

by  12-18-98;  published 

12-3-98 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Policy  statement;  comments 

due  by  12-16-98; 

published  11-23-98 
Revision;  comments  due  by 

12-16-98;  published  11- 

23-98 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Maintenance  effectiveness 
monitoring;  comments 
due  by  12-14-98; 
published  9-30-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Temporary  appointment 
pending  the  estatjiishment 
of  a  register  (TAPER) 
authority;  promotion 
possibility  of  employees 
appointed  as  wori<er- 
trainees;  comments  due 


by  12-18-98;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
12-14-98;  published  10- 
14-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AlliedSignal  Inc.;  comments 

due  by  12-14-98; 

published  10-14-98 
Boeing;  comments  due  by 

12-14-98;  published  10- 

29-98 

CFM  International,  S.A.; 

comments  due  by  12-15- 

98;  published  10-16-98 
Empresa  Brasileria  de 

Aeronautica  S.A.; 

comments  due  by  12-16- 

98;  published  11-16-98 
Foid<er;  comments  due  by 

12-14-98;  published  11- 

13-98 

Raytheon;  comments  due  by 
12-17-98;  published  10- 
16-98 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  12-16- 
98;  published  11-23-98 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
12-14-98;  published  10-9- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by 
12-18-98;  published  10- 
19-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehide  safety 
standards: 
Occupant  crash  protection — 

Advanced  air  bag  phase- 
in  reporting 

requirements;  comments 
due  by  12-17-98; 
published  9-18-98 


Tire  identification  and 
recordkeeping: 

Tire  identification  number; 
date  of  manufacture  in 
four  digits  instead  of  three 
digits;  comments  due  by 
12-18-98;  published  10- 
19-98 

Transportation  Equity  Act  for 

21st  Century; 

implementation: 

Repeat  intoxicated  driver 
laws;  comments  due  by  - 
12-18-98;  published  10- 
19-98 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  Deposit  Insurance  Act: 
Safety  and  soundness 
standards;  comments  due 
by  12-14-98;  published 
10-15-98 

Year  2000  guidelines; 
comments  due  by  12- 
14-98;  published  10-15- 
98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Veterans'  medical  care  or 
services;  collection  or 
recovery;  comments  due 
by  12-14-98;  published 
10-13-98 


LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Public  Laws 
for  the  second  session  of  the 
105th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  first  session  of 
the  106th  Congress,  which 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  105th  Congress  was 
published  in  the  Federal 
Register  on  November  30, 
1998. 
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(Book  I) $51.00 

1993 

(Book  II)  $51.00 
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(Book  I) $56.00 

1994 

(Book  II)  $52.00 
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(Book  I) $60.00 
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(Book  I) $66.00 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


y 


Monday.  I 
Volume  3.t 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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l^his  section  of  the  FEDERAL  REGISTER 
oontains  regulatory  documents  having  general 
applicability  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adininistration 

14  CFR  Part  39 

[Docket  No.  g7-NM-311-AD;  Amendnient 
39-10938;  AD  98-25-12] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 
Powered  by  Rolls-Royce  RB21 1- 
535E4/E4B  Engines 

ACiENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUIVIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
of  the  honeycomb  core  of  the  acoustic 
panels  in  the  engine  inlet,  and  repair,  if 
necessary.  This  amendment  also 
requires  eventual  replacement  of  the 
existing  engine  inlet  with  a  new  or 
serviceable  inlet,  which,  when 
accomplished,  terminates  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  of  cracking  of  the 
honeycomb  core  of  the  acoustic  panels 
in  the  engine  inlet,  and  incidents  of 

Eieces  of  the  panels  breaking  off  and 
eing  ingested  into  the  engine.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracking 
of  the  honeycomb  core  of  the  acoustic 
panels  in  the  engine  inlet,  which  could 
result  in  reduced  structural  integrity  of 
the  engine  inlet,  and  consequent  engine 
shutdown  or  surge;  or,  in  the  event  of 
a  fan  blade  failure,  separation  of  the 
inlet  from  the  engine. 
DATES:  Effective  January  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19, 
11999. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORII«ATION  CONTACT: 
Kathrine  H.  Rask,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1547; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200  series  airplanes  was 
published  in  the  Federal  Register  on 
March  26,  1998  (63  FR  14652).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  cracking  of  the 
acoustic  panels  in  the  engine  inlet,  and 
repair,  if  necessary.  That  action  also 
proposed  to  require  eventual 
replacement  of  the  existing  engine  inlet 
with  a  new  inlet,  which,  when 
accomplished,  terminates  the  repetitive 
inspections. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  Description  of 
Unsafe  Condition 

One  commenter  states  that  the 
cracking  problem  with  acoustic  panels 
could  more  accurately  be  described  as 
cracking  of  the  honeycomb  core  of  the 
acoustic  panels.  The  commenter  also 
states  that  the  two  ingestion  incidents 
referred  to  in  the  Summary  and 
Discussion  sections  of  the  proposed  AD 
were  not  confirmed  to  be  caused  by 
panel  cracking.  In  addition,  the 
commenter  states  that  testing  was 


unable  to  provide  conclusive  evidence 
that  the  cause  of  the  panel  cracking  was 
a  resonance  of  the  honeycomb  structure 
of  the  core  of  the  acoustic  panels 
coinciding  with  the  passing  frequency 
of  the  fan  blades.  The  commenter  states 
that  the  testing  indicated  that  high 
sound  pressure  levels  can  potentially 
damage  the  acoustic  panels.  The 
commenter  requests  that  the  proposed 
AD  be  revised  to  reflect  this 
information. 

The  FAA  concurs  partially.  The  FAA 
concurs  with  the  commenter  that 
cracking  of  the  acoustic  panels  occurred 
in  the  honeycomb  core  and  has  revised 
the  final  rule  to  specifically  state  that 
the  cracking  occurred  in  the  honeycomb 
cor*  of  the  acoustic  panels. 

The  FAA  concurs  with  the  commenter 
that  the  two  ingestion  incidents  were 
not  confirmed  to  be  caused  by  panel 
cracking.  However,  the  proposed  AD 
does  not  state  that  the  two  ingestion 
events  were  caused  by  panel  cracking;  it 
states  that  there  have  been  two  reported 
incidents  in  which  portions  of  the 
acoustic  panels  were  ingested  into  the 
engine. 

In  addition,  the  FA-A  concurs  partially 
with  the  commenter's  information 
regarding  the  cause  of  the  cracking.  The 
cause  of  the  honeycomb  cracking  stated 
in  the  proposed  AD  was  determined  by 
the  engine  manufacturer  and  is 
discussed  in  Rolls-Royce  Service 
Bulletin  RB.211-71-B480.  After  further 
discussion  with  the  airplane 
manufacturer,  the  FAA  now 
understands  that  the  cause  of  the 
cracking  is  most  likely  a  combination  of 
the  high  sound  pressure  levels  and  a 
resonance  of  the  honeycomb  structure. 
This  information  does  not  change  the 
effect  of  the  cracking;  therefore,  no 
change  to  the  rule  is  necessary. 

Request  To  Withdraw  the  Proposed  AD 

One  commenter,  the  manufacturer  of 
the  acoustic  panels,  states  that  the 
engine  inlet  has  been  designed  to 
remain  attached  to  the  engine  during  a 
fan  blade  failure  event  even  with  a  90- 
degree  sector  of  the  intake  barrel  failed 
or  missing.  The  commenter  believes 
that,  because  the  attachment  of  the  inlet 
attachment  ring  to  the  inlet  is  through 
the  inlet  backing  skin,  it  is  unlikely  that 
failures  in  the  honeycomb  core  would 
cause  separation  of  the  inlet  from  the 
engine  during  a  fan  blade  failure  event, 
as  suggested  in  the  proposed  AD. 
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Although  no  specific  request  is  made 
by  this  commenter,  the  FAA  infers  that 
the  commenter  does  not  agree  that  an 
unsafe  condition  exists  and  requests 
that  the  proposed  AD  be  withdrawn. 
The  FAA  does  not  concur.  The  FAA 
does  not  agree  with  the  commenter's 
assessment.  In  the  structural  analysis  of 
the  engine  inlet  referenced  by  the 
commenter,  the  airplane  manufacturer 
assumes  that  up  to  a  90-degree  sector  of 
the  intake  barrel  is  failed  or  missing. 
The  analysis  assumes  that  all  or  part  of 
the  damage  may  be  caused  by  the  fan 
blade  failure  itself.  Additionally,  the 
inlet  backing  skin  is  the  main  load  path 
of  the  engine  inlet,  but  the  honeycomb 
core  is  still  required  to  maintain 
integrity  of  the  remaining  structure. 
Therefore,  failures  in  the  honeycomb 
core  increase  the  likelihood  of 
separation  of  the  inlet  from  the  engine 
in  the  event  of  a  fan  blade  failure.  The 
FAA  finds  that  no  change  to  the  final 
rule  is  necessary. 

Request  To  Allow  Replacement  with 
Serviceable  Engine  Inlets 

Two  commenters  request  that  the 
FAA  allow  operators  to  replace 
damaged  engine  inlets  with  serviceable 
inlets  that  incorporate  improved 
acoustic  panels.  The  commenters  state 
that  new  hardware  is  not  required,  and 
that  production  capability  does  not  exist 
to  manufacture  new  engine  inlets  for  all 
affected  Boeing  Model  757-200  series 
airplanes  within  the  compliance  time  of 
the  proposed  AD.  The  FAA  concurs 
with  the  commenters  that  new  hardware 
is  not  required.  The  FAA  has  revised  the 
final  rule  to  allow  replacement  of  an 
affected  engine  inlet  with  a  "new  or 
serviceable"  engine  inlet  that 
incorporates  improved  acoustic  panels. 

Request  To  Reference  Latest  Service 
Information 

One  commenter  requests  that  the  FAA 
add  a  reference  to  Rolls-Royce  Service 
Bulletin  RB.211-71-B480,  Revision  2, 
dated  July  17,  1998,  to  the  proposed  AD. 
The  FAA  concurs.  This  revision 
specifies  larger  areas  of  damage  that 
may  be  repaired  than  the  areas  specified 
by  Rolls-Royce  Service  Bulletin  RB.211- 
71-B480,  Revision  1,  dated  August  15, 
1997  (which  is  cited  in  the  proposal  as 
the  appropriate  source  of  service 
information  for  accomplishment  of  the 
inspection  requirements  of  the  AD).  The 
FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  include  Rolls-Royce  Service 
Bulletin  RB.211-71-B480.  Revision  2, 
dated  July  17,  1998,  as  an  additional 
source  of  service  information. 


Request  To  Allow  Engine  Manufacturer 
to  Approve  Repairs 

One  commenter  states  that  repair 
instructions  for  damaged  areas  larger 
than  the  acceptance  criteria  have 
already  been  approved  by  Rolls-Royce 
and  are  currently  in  service. 

Although  no  specific  request  is  made 
by  this  commenter,  the  FAA  infers  the 
commenter  request  that  the  FAA  allow 
operators  to  contact  the  manufacturer 
for  repair  instructions  for  damaged  areas 
larger  than  the  acceptance  criteria.  (For 
findings  of  damage  outside  the 
acceptance  criteria,  this  AD  requires 
replacement  of  the  engine  inlet  acoustic 
panels,  rather  than  contacting  Rolls- 
Royce.) 

The  FAA  does  not  concur  with  this 
request,  because  to  do  so  would  be 
delegating  its  rulemaking  authority  to 
the  engine  manufacturer.  Furthermore, 
operators  with  airplanes  that  have 
repairs  other  than  those  repairs 
contained  in  the  service  bulletins  are 
required  to  either  replace  those  engine 
inlets  with  new  or  serviceable  engine 
inlets  that  incorporate  improved 
acoustic  panels,  or  to  obtain  approval  of 
an  alternative  method  of  compliance  for 
the  repairs.  "NOTE  1"  of  this  AD  clearly 
states  the  need  for  requesting  approval 
of  an  alternative  method  of  compliance 
if  the  parts  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of 
the  requirements  of  this  AD  is  affected. 
Requests  for  approval  of  an  alternative 
method  of  compliance  can  be  made  in 
accordance  with  the  provisions  of 
paragraph  (c)  of  this  AD  and  should 
include  the  substantiation  data  for  the 
structural  integrity  of  the  repair.  No 
change  to  the  rule  is  necessary  in  this 
regard. 

Changes  to  Cost  Impact  Information 

The  FAA  has  been  advised  by  Boeing 
that  only  5  airplanes  operated  in  the 
U.S.  are  still  equipped  with  unmodified 
engine  inlets.  Accordingly,  the  FAA  has 
revised  the  cost  impact  information, 
below,  to  reflect  this  information. 

Changes  to  Service  Bulletin  References 

The  final  rule  has  been  revised  to 
reference  two  appendices  and  a 
supplement  to  certain  service 
information  cited  in  the  AD,  as  listed 
below.  These  references  were  omitted 
inadvertently  from  the  proposed  AD. 
—Rolls-Royce  Service  Bulletin  RB.211- 
71-B480,  Revision  1,  dated  August 
15,  1997,  including  Appendix  1, 
Revision  1,  dated  August  15.  1997, 
and  Appendix  2,  dated  November  10, 
1995. 
—Rolls-Royce  Service  Bulletin  RB.211- 
71-9958,  Revision  1,  dated  August  26, 


1994,  including  Supplement,  dated 
March  18, 1994. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  52  Model 
757-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  24  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

Assuming  both  engines  have  inlets  on 
which  the  improved  acoustic  panels 
have  not  been  installed,  it  will  take 
approximately  3  work  hours  per 
airplane  (1.5  work  hours  per  engine)  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $4,320.  or  $180  per  airplane,  per 
inspection  cycle. 

Assuming  both  engines  have  inlets  on 
which  the  improved  acoustic  panels 
have  not  been  installed,  it  would  take 
approximately  4  work  hours  per 
airplane  (2  work  hours  per  engine)  to 
accomplish  the  required  replacement,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  engine  manufacturer  at  no  cost  to 
the  operator.  Based  on  these  figures,  the 
cost  impact  of  this  modification 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $5,760,  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  new  or 
serviceable  engine  inlets  have  been 
installed  on  19  U.S.-registered  airplanes 
in  accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  the  required  inspection 
on  U.S.  operators  is  now  only  $900,  or 
$180  per  airplane,  per  inspection  cycle; 
and  the  future  economic  cost  impact  of 
the  required  modification  on  U.S. 
operators  is  now  only  $1,200,  or  $240 
per  airplane. 


PART  39- 
DIRECTIVI 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
^Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

I     Air  transportation,  Aircraft,  Aviation 
iafety,  Incorporation  by  reference, 
Safety. 

I  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
I  Administration  amends  part  39  of  the 
;  Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-25-12    Boeing:  Amendment  39-10938. 
Docket  97-NM-311-AD. 

Applicability:  Model  757-200  series 
airplanes  equipped  with  Rolls-Royce  RB211- 
535E4/E4B  engines  fitted  with  nose  cowls 
having  serial  numbers  9001  through  9124 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
honeycomb  core  of  the  acoustic  panels  in  the 
engine  inlet,  which  could  result  in  reduced 
structural  integrity  of  the  engine  inlet,  and 
consequent  engine  shutdown  or  surge;  or  in 
the  event  of  a  fan  blade  failure,  separation  of 
the  inlet  from  the  engine;  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  to 
detect  cracking  of  the  honeycomb  core  of  the 
acoustic  panels  in  the  engine  inlet,  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RB.211-71-B480,  Revision  1,  dated  August 
15, 1997,  including  Appendix  1,  Revision  1. 
dated  August  15, 1997,  and  Appendix  2, 
dated  November  10, 1995;  or  Revision  2, 
including  Appendices  1  and  2,  both  dated 
July  17, 1998. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  650  hours  time-in-service. 

(2)  If  any  cracking  is  detected,  accomplish 
the  requirements  of  paragraph  (a)(2)(i)  or 
(a)(2)(ii),  as  applicable. 

(i)  If  cracking  is  within  the  acceptance 
standards  provided  in  paragraph  2. A.  of 


Appendix  1  of  the  service  bulleUn,  repair 
within  350  hours  time-in-service,  in 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  650  hours  time-in-service. 

(ii)  If  cracking  is  outside  the  acceptance 
standards  provided  in  paragraph  2.  A.  of 
Appendix  1  of  the  service  bulletin,  prior  to 
further  flight,  replace  the  engine  inlet  with  a 
new  or  serviceable  engine  inlet  that 
incorporates  improved  acoustic  p>anels,  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RP^l  1-71-9909,  Revision  1,  dated  May  26, 
1995;  and  Rolls-Royce  Service  Bulletin 
RB.211-71-9958,  Revision  1,  dated  August 
26, 1994,  including  Supplement,  dated 
March  18, 1994.  No  further  action  is  required 
by  this  AD  for  that  engine  inlet. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  both  existing  engine 
inlets  with  new  or  serviceable  inlets  that 
incorp>orate  improved  acoustic  panels,  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RB.21 1-71-9909,  Revision  1,  dated  May  26, 
1995,  and  Rolls-Royce  Service  Bulletin 
RB.211-71-9958,  Revision  1,  dated  August 
26,  1994,  including  Supplement,  dated 
March  18, 1994.  Accomplishment  of  such 
replacement  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Sjjecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  Ihe  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in 
accordance  with  the  following  Rolls- 
Royce  service  bulletins,  as  applicable, 
which  contain  the  following  list  of 
effective  pages: 


Service  Bulletin  Reference  and  Date 


RB.21 1-71-9909  Revision  1,  May  26,  1995  .... 
RB.211-71-9958  Revision  1.  August  26,  1998 


Page  Number 


1,3  .... 
2,4,5 
1.3  .... 
2.4.5 


Revision  level  Shown 
on  Page 


1  

OriginsU 

1  

Originai 


Date  Shown  on  Page 


May  26.  1995 
January  7.  1994. 
August  26.  1994 
March  18.  1994. 


Supplenient 


RB.21 1-71 -8480  Revision  1.  August  15.  1997 


1   ... 
1-4 


Original 
1  


March  18.  1994. 
August  15,  1997. 
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Service  Bulletin  Reference  and  Date 


RB.211-71-B480  Revision  2,  July  17,  1998 


Page  Number 


2,  3  .. 


Appendix  2 


1-6 
1-3 
4  .... 


Appendix  1 


1  ... 
2-4 


Appendix  2 


1,3  .... 
2,4-6 


Revision  level  Shown 
on  Page 

1  

Original  

2  

1   

Original  

2  

2  

Original  


Date  Shown  on  Page 


August  15,  1997. 


November  10,  1995. 
July  17,  1998. 
August  15,  1997. 


November  10,  1995. 
July  17,  1998. 


July  17,  1998. 
November  10,  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  January  19,  1999. 

Issued  in  Renton,  Washington,  on 
Decembers.  1998. 
John  W.  McGraw. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  98-32793  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-227-AD;  Amendment 
39-10941;  AD  98-25-15] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
This  amendment  requires  inspections  to 
detect  attachment  failures  of  the  12 
attachments  located  on  the  No.  4  banjo 


fitting/pylon  carry-through  cap.  and  to 
detect  cracking  of  the  forward  and  aft 
flanges  and  bolt  holes  of  the  No.  4  banjo 
fitting;  repair,  if  necessary;  and 
replacement  of  the  12  attachments  with 
new  or  serviceable  parts.  Such 
replacement  terminates  the  repetitive 
inspections.  This  an  :  ndment  is 
prompted  by  a  report  indicating  that 
attachment  bolts  on  the  forward  and  aft 
flanges  of  the  No.  4  banjo  fitting  and  the 
pylon  carry-through  cap  failed  due  to 
fatigue  cracking.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
cracking,  which  could  result  in  reduced 
controllability  of  the  airplane  during 
flight  and  ground  operations. 
DATES:  Effective  January  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company.  Douglas 
Products  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  th^FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

L.  Cecil,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lakewood, 


California  90712;  telephone  (562)  627- 
5229;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  September  17,  1998  (63  FR  49679). 
That  action  proposed  to  require 
inspections  to  detect  attachment  failures 
of  the  12  attachments  located  on  the  No. 
4  banjo  fitting/pylon  carry-through  cap. 
and  to  detect  cracking  of  the  forward 
and  aft  flanges  and  bolt  holes  of  the  No. 
4  banjo  fitting;  repair,  if  necessary;  and 
replacement  of  the  12  attachments  with 
new  or  serviceable  parts.  Such 
replacement  would  terminate  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  82  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  31 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  external 
visual  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
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these  figures,  the  cost  impact  of  the 
external  visual  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,860,  or  $60  per  airplane,  per 
inspection  cycle. 

The  FAA  estimates  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
eddy  current  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
eddy  current  inspection  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$3,720,  or  $120  per  airplane. 

The  FAA  estimates  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $250  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$18,910,  or  $610  per  airplane. 

The  cost  impact  fig\ues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
'the  requirements  of  this  AD  action,  and 
ithat  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

tegalatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
On  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
:  Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
I  the  caption  ADDRESSES. 

I  List  of  Subiects  in  14  CTR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-15  McDonnell  Douglas:  Amendraent 
39-10941.  Docket  96-NM-227-AD. 

Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDll-55-013,  Revision  03, 
dated  May  15, 1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {jerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  attachment  bolts 
on  the  forward  and  aft  flanges  of  the  No.  4 
banjo  fitting  and  the  pylon  carry-through  cap 
due  to  fatigue  cracking,  and  consequent 
reduced  controllability  of  the  airplane  during 
flight  and  ground  opteration,  accomplish  the 
following: 

(a)  Within  1,500  landings  after  the  effective 
date  of  this  AD,  perform  an  external  visual 
inspection  for  attachment  failures  of  the  12 
attachments  located  on  the  No.  4  banjo 
fitting/pylon  carry-through  cap,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDll-55-013,  Revision  02,  dated 
October  28, 1996;  or  Revision  03,  dated  May 
15, 1998. 

(1)  If  no  failed  attachment  is  found,  repeat 
the  external  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,500  landings  until 
the  terminating  action  specified  in  paragraph 
(b)  of  this  AD  is  accomplished. 

(2)  If  any  failed  attachment  is  found,  prior 
to  further  flight,  accomplish  the  actions 
specified  in  paragraph  (b)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Within  5  years  after  the  effective 
date  of  this  AD,  perform  an  eddy  inspection 
to  detect  cracking  of  the  forward  and  aft- 


flanges  and  bolt  holes  of  the  No.  4  banjo 
fitting,  in  accordance  with  McDonnell 
Douglas  MD-11  Senrice  Bulletin  55-13, 
Revision  1,  dated  December  17, 1993;  or 
McDonnell  Douglas  Service  Bulletin  MDll- 
55-013,  Revision  02,  dated  October  28. 1996; 
or  McDonnell  Douglas  Service  Bulletin 
MDll-55-013.  Revision  03,  dated  May  15. 
1998. 

(1)  If  no  cracking  is  found,  within  5  years 
after  the  effective  date  of  this  AD,  replace  the 
12  attachments  located  on  the  No.  4  banjo 
fitting/pylon  carry -through  cap  with  new  or 
serviceable  attachments  in  accordance  with 
Revision  03  of  the  service  bulletin.  Such 
replacement  constitutes  terminating  action 
for  the  reptetitive  inspections  required  by 
paragraph  (a)(1)  of  this  AD. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  the  fitting,  and  replace  the  12 
attachments  located  on  the  No.  4  banjo 
fitting/pylon  carry-through  cap  with  new  or 
serviceable  attachments  in  accordance  with 
Revision  03  of  the  service  bulletin.  Such 
replacement  constitutes  terminating  for  the 
repetitive  inspections  required  by  paragraph 
(a)(1)  of  this  AD. 

(c)  For  airplanes  on  which  McDonnell 
Douglas  MD-11  Service  Bulletin  55-13, 
dated  December  22, 1992,  has  been 
accomplished,  and  on  which  no  failed 
attachment  was  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD:  The 
eddy  current  bolt  hole  insp>ection  sf>ecified  in 
paragraph  (b)  of  this  AD  is  not  required 
provided  that  all  12  attachments  have  been 
replaced  in  accordance  with  the  original 
issue  of  the  service  bulletin. 

(d)  If  the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  enlargement  of  holes  beyond 
thc>specifications  of  the  service  bulletin,  or 
for  an  evaluation  for  deferment  of  repairs: 
Those  conditions  shall  be  addressed  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (A(X)),  FAA,  Transport  Airplane 
Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  .\CX).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(^  Except  as  provided  by  [paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Service  Bulletin  55-13,  Revision  1,  dated 
December  17, 1993;  McDonnell  Douglas 
Service  Bulletin  MDll-55-013,  Revision  02, 
dated  October  28.  1996;  or  McDonnell 
Douglas  Service  Bulletin  MDll-55-013, 
Revision  03,  dated  May  15, 1998;  as 
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applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  topies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration.  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  S\V.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 

(h)  This  amendment  becomes  effective  on 
January  19, 1999. 

Issued  in  Renton,  Washingtoffr  on 
December  4,  1998. 

John  W.  McGraw. 

Acting  Manager,  Transport  Airplane 
Qirectorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-32811  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-ANE-06-AD;  Amendment 
39-10940;  AD  9&-25-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Bristol  Engines  Division  and 
Rolls-Royce  (1971)  Limited,  Bristol 
Engines  Division  Viper  Series  Turtx>Jet 
Engines 

agency:  Federal  AviaUon 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  Limited, 
Bristol  Engines  Division  and  Rolls- 
Royce  (1971)  Limited.  Bristol  Engines 
Division.  Viper  series  turbojet  engines, 
that  requires  a  one-time  visual 
inspection  of  the  barometric  flow 
control  unit  (BFCU)  augmentor  and 
bypass  valve  joint  washer  for  joint 
washer  integrity,  and  replacement,  if 
necessary,  with  serviceable  parts.  This 
amendment  is  prompted  by  a  report  of 
a  high  pressure  fuel  leak  at  the  BFCU 
augmentor  and  bypass  valve  assembly 
joint,  washer  interface.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  high  pressure  fuel  leak,  which 
could  result  in  an  engine  nacelle  fire 
and  damage  to  the  aircraft. 
DATES:  Effective  February  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  Limited,  Bristol 
Engines  Division.  Technical 
Publications  Department  CLS-4.  P.O. 
Box  3.  Filton,  Bristol.  BS34  7QE 
England;  telephone  117-979-1234.  fax 
117-979-7575.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781)  238-7176. 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce 
Limited.  Bristol  Engines  Division.  (R-R) 
Viper  Mk.  521.  522.  526  and  601  series 
turbojet  engines  was  published  in  the 
Federal  Register  on  April  30,  1998  (63 
FR  23688).  That  action  proposed  to 
require  a  one-time  inspection  of  BFCU 
augmentor  and  bypass  valve  joint 
washer  for  joint  washer  integrity,  and 
replacement,  if  necessary,  with 
serviceable  parts  in  accordance  with  R- 
R  Alert  Service  Bulletins  (ASBs)  Nos. 
73-A120.  73-A121,  73-A68,  73-A69. 
73-A35,  and  73-A36,  dated  November 
1997. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  140  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  52  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  5  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $15,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-14  Rolls-Royce  pic:  Amendment  39- 
10940.  Docket  98-ANE-06-AD. 
Applicability:  Rolls-Royce  pic  (R-R)  Viper 
Mk.  521.  522.  526  and  601  series  turbojet 
engines,  installed  on  but  not  limited  to 
Raytheon  (formerly  British  Aerospace. 
Hawker  Siddeley)  Models  BH.125  and 
DH.125  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or 
addressed  by 
condition  ha: 
request  shoui 
actions  to  adi 
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preparation 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  high  pressure  fuel  leak,  which 
could  result  in  an  engine  nacelle  fire  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  R-R  Viper  Mk.  521,  and  522  series 
engines,  perform  a  one-time  insptection  of  the 
barometric  flow  control  unit  (BFCU) 
augmentor  and  bypass  valve  joint  washer  for 
joint  washer  integrity,  and  replace,  if 
necessciry,  with  serviceable  parts,  in 
accordance  with  R-R  Alert  Service  Bulletins 
{ASBs)  Nos.  73-A120  and  73-A121,  as 
applicable,  dated  November  1997,  as  follows: 

(1)  For  engines  with  less  than  200  hours 
time  in  service  (TIS)  since  new,  overhaul,  or 
repair  of  the  BFCU,  inspect  within  2  months, 
or  100  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(2)  For  engines  with  200  or  more  hours  TIS 
isince  new,  overhaul,  or  repair  of  the  BFCU, 
inspect  at  the  next  engine  removal  after  the 
effective  date  of  this  AD. 

(b)  For  R-R  Viper  Mk.  526  series  engines, 
perform  a  one-time  inspection  of  the 
barometric  flow  control  unit  (BFCU) 
augmentor  and  bypass  valve  joint  washer  for 
joint  washer  integrity,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  R-R  ASBs  Nos.  73-A68  and 
73-A69,  as  applicable,  dated  November  1997, 
as  follows: 

(1)  For  engines  with  less  than  200  hours 
time  in  service  (TIS)  since  new,  overhaul,  or 
repair  of  the  BFCU,  inspect  within  2  months, 
or  100  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(2)  For  engines  with  200  or  more  hours  TIS 
since  new,  overhaul,  or  repair  of  the  BFCU, 
inspect  at  the  next  engine  removal  after  the 
effective  date  of  this  AD. 

(c)  For  R-R  Viper  Mk.  601  series  engines, 
perform  a  one-time  inspection  of  the  BFCU 
augmentor  and  bypass  valve  joint  washer  for 
joint  washer  integrity,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  R-R  ASBs  Nos.  73-A35  and 
73-A36,  as  applicable,  dated  November  1997, 
as  follows: 

,     (1)  For  engines  with  less  than  200  hours 
TIS  since  new,  overhaul,  or  repair  of  the 
BFCU,  inspect  within  2  months,  or  100  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  For  engines  with  200  or  more  hours  TIS 
since  new,  overhaul,  or  repair  of  the  BFCU, 
inspect  at  the  next  engine  removal  after  the 
effective  date  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 

'  used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 


if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  R-R 
ASBs: 


Document  No. 

Pages 

Date 

7S-A35 

1-6 

Nov.  1997. 

Total  Pages:  6. 
73-A36  

^-^ 

Nov.  1997. 

Total  Pages:  6. 
73-A68  

1-6 

Nov.  1997. 

Total  Pages:  6. 
73-A69  

1-6 

Nov.  1997. 

Total  Pages:  6. 
73-A120  

1-6 

Nov.  1997. 

Total  Pages:  6. 
73-A121  

1-6 

Nov.  1997. 

Total  Pages:  6. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  jjart  51.  Copies  may  be  obtained 
from  Rolls-Royce  Limited,  Bristol  Engines 
Division,  Technical  Ihiblications  Department 
CLS-^,  P.O.  Box  3,  Filton,  Bristol,  BS34  7QE 
England;  telephone  117-979-1234,  fax  117- 
979-7575.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
February  12, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
November  30, 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-32800  Filed  12-11-98;  8:45  am] 
B4LUN6  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-S] 

Establishment  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  B  Airspace  Area,  and 
Revocation  of  the  Cincinnati/Northern 
Kentucky  International  Class  C 
Airspace  Area;  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  This  action  delays  the 
effective  date  for  the  establishment  of 


the  Cincinnati/Northern  Kentucky 
International  Airport  Class  B  airspace 
area,  and  revocation  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  C  airspace  area,  until 
further  notice.  The  FAA  is  taking  this 
action  to  conduct  an  administrative 
review  of  the  Cincinnati  terminal 
airspace  area. 

DATES:  The  effective  date  of  0910  UTC. 
December  31,  1998,  is  delayed  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA— 400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
te/ephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Airspace  Docket  No.  93-AWA-5, 
published  in  the  Federal  Register  on 
November  30.  1998  (63  FR  65972), 
established  the  Cincinnati/Northern 
Kentucky  International  Airport  Class  B 
airspace  area,  and  revoked  the 
Cincinnati/Northern  Kentucky 
International  Airport  Class  C  airspace 
area,  and  was  orginally  scheduled  to  be 
imjjlemented  on  December  31,  1998. 
However,  to  allow  additional  time  for  an 
administrative  review  of  the  Cincinnati 
terminal  airspace  area,  the  FAA  is 
delaying  the  effective  date  of  the 
establishment  of  the  Cincirmati/ 
Northern  Kentucky  International 
Aitport  Class  B  airspace  area,  and 
revocation  of  the  Cincinnati/Northern 
Kentucky  International  Class  C  airspace 
area,  KY,  Final  Rule  until  further  notice. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
rojitine  matter  that  will  only  affect  air 
trrfffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Sub)ects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Delay  of  Effective  Date 

The  effective  date  of  the  final  rule. 
Airspace  Doclcet  93-AWA-5,  as 
published  in  the  Federal  Register  on 
November  30,  1998  (63  FR  65972),  is 
hereby  delayed  imtil  further  notice. 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120,  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

Issued  in  Washington,  DC,  on  December  7, 
1998. 

John  S.  Walker, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

(FR  Doc.  98-33094  Filed  12-11-98;  8:45  am] 

BILUNO  CODE  4»10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 
[Docket  No.  98N-0979] 

Investigational  New  Drug  Applications: 
Clinical  Holds 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  investigational 
newr  drug  apphcations  (IND's)  for 
human  drug  and  biological  products. 
This  action  amends  the  IND  clinical 
hold  requirements  to  state  that  the 
agency  will  respond  in  writing  to  a 
sponsor's  request  that  a  clinical  hold  be 
removed  from  an  investigation  within 
30-calendar  days  of  the  agency's  receipt 
of  the  request  and  the  sponsor's 
complete  response  to  the  issue(s)  that 
led  to  the  clinical  hold.  FDA  is  taking 
this  action  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  Modernization  Act). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a 
companion  proposed  rule  under  FDA's 
usual  procedure  for  notice-and- 
comment  rulemaking  to  provide  a 
procedural  framework  to  finahze  the 
rule  in  the  event  the  agency  receives 
significant  adverse  comments  and 
withdraws  this  direct  final  rule. 
DATES:  This  regulation  is  effective  April 
28,  1999.  Submit  written  comments  on 
or  before  March  1, 1999.  If  no  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  in  the  Federal  Register  before 
March  29, 1999,  confirming  the  effective 
date  of  the  direct  final  rule.  If  timely 


significant  adverse  comments  are 
received,  the  agency  will  publish  a 
document  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  before 
March  29. 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-594-5400,  or 
Rebecca  A.  Devine,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-10),  Food  and  Drug 
Administration,  1401  Rockville 
Pike.  Rockville.  MD  20852.  301- 
827-0373. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

A.  Introduction 

On  November  21,  1997,  President 
Chnton  signed  into  law  the 
Modernization  Act  (Pub.  L.  105-115). 
Section  117  of  the  Modernization  Act 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  codifying  in 
section  505(i)  (21  U.S.C.  355(i))  several 
of  the  procedures  and  requirements 
governing  the  use  of  investigational  new 
drugs  that  are  already  set  forth  in  FDA's 
regulations  (parts  50  and  312  (21  CFR 
parts  50  and  312)). 

Section  505(i)(2)  of  the  act,  as 
amended  by  the  Modernization  Act. 
provides  that  if  a  sponsor  of  an  IND  that 
has  been  placed  on  clinical  hold 
requests  in  writing  that  the  chnical  hold 
be  removed  and  submits  a  complete 
response  to  the  issue(s)  identified  in  the 
clinical  hold  order.  FDA  is  required  to 
respond  in  wrriting  to  the  sponsor  within 
30-calendar  days  of  receipt  of  the 
complete  response.  This  direct  final  rule 
amends  §  312.42(e)  to  reflect  this  new 
statutory  requirement  and  to  clarify 
when  a  sponsor  may  resume  an 
investigation  after  FDA  issues  a  clinical 
hold  order. 

hi  the  Federal  Register  of  May  14. 
1998  (63  FR  26809),  FDA  announced  the 
availabihty  of  a  guidance  document 
entitled  "Submitting  and  Reviewing 
Complete  Responses  to  Clinical  Holds." 
This  guidance  to  industry  describes  how 
applicants  should  submit  responses  to 
clinical  holds  so  that  they  may  be 
identified  as  complete  responses. 

B.  Background 

The  procedures  and  requirements 
governing  the  use  of  investigational  new 


drugs,  including  the  submission  and 
review  of  IND's.  are  set  forth  in  part  312. 
An  investigational  new  drug  is  a  new 
drug  or  biological  drug  that  is  used  in 
a  clinical  investigation.  A  clinical 
investigation  is  an  experiment  in  which 
a  drug  is  administered  or  dispensed  to. 
or  used  involving,  one  or  more  human 
subjects.  An  investigational  new  drug 
that  meets  the  requirements  of  part  312 
is  exempt  from  the  premarket  approval 
requirements  that  are  otherwise 
applicable,  and  may  be  shipped 
lawfully  for  the  purpose  of  conducting 
clinical  investigations  of  the  drug. 

Part  312  applies  to  all  clinical 
investigations,  of  products  that  are 
subject  to  section  505  of  the  act.  or  to 
the  Ucensing  provisions  of  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262),  with  one  principal 
exemption — certain  clinical 
investigations  of  drugs  that  have 
received  premarket  approval  and  are 
lawfully  marketed. 

The  person  who  takes  responsibility 
for  and  initiates  a  clinical  investigation 
of  an  investigational  new  drug  is  the 
IND  sponsor.  The  sponsor  may  be  an 
individual,  a  pharmaceutical  company, 
a  government  agency,  an  academic 
institution,  or  other  entity.  The 
individual  who  actually  conducts  a 
clinical  investigation  and  administers 
the  investigational  drug  to  patients  is 
the  investigator  (the  investigator  may 
also  be  the  sponsor).  Responsibilities  of 
a  sponsor  include:  (1)  Notifying  FDA  of 
any  serious  and  unexpected  adverse 
experience  associated  with  the  use  of 
the  drug;  (2)  selecting  qualified 
investigators  and  overseeing  the 
conduct  of  those  investigators;  (3) 
ensuring  that  the  investigations  are 
performed  in  accordance  with  the 
investigational  plan  and  protocols 
contained  in  the  IND;  (4)  providing 
investigators  with  an  investigator's 
brochure;  and  (5)  submitting  an  annual 
report  to  FDA. 

A  sponsor  may  not  begin  clinical 
testing  with  an  investigational  new  drug 
until  an  IND  is  submitted  to  FDA  and 
is  in  effect  for  that  drug.  The  IND 
content  and  format  requirements  are  set 
forth  in  §  312.23.  An  IND  automaUcally 
becomes  effective  30-calendar  days  after 
FDA  receives  the  initial  IND  submission 
(or  ear  her  upon  FDA's  notification), 
unless  FDA  informs  the  sponsor  that  the 
investigation  may  not  proceed  (i.e.,  a 
clinical  hold  is  issued). 

A  clinical  hold  is  an  order  that  FDA 
issues  to  the  sponsor  to  delay  a 
proposed  clinical  investigation  or  to 
suspend  an  ongoing  investigation. 
Section  505(i)  of  the  act,  as  amended  by 
the  Modernization  Act,  verifies  FDA's 
authority  to  issue  a  cUnical  hold  and 
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endorses  FDA  regulations  that  describe 
the  grounds  upon  which  a  clinical  hold 
may  be  issued.  Under  such  regulations, 
codified  in  §  312.42,  the  basis  for  a 
clinical  hold  depends  on  the  phase  of 
the  clinical  study.  FDA  may  place  a 
proposed  or  ongoing  Phase  1 
investigation  on  clinical  hold  if  it  finds 
any  of  the  following:  (1)  Unreasonable 
and  significant  risk  of  illness  or  injury; 
(2)  imqualified  cUnical  investigators;  (3) 
a  misleading,  erroneous,  or  materially 
incomplete  investigator  brochure;  or  (4) 
insufficient  information  in  the  IND  to 
assess  the  risks  to  subjects.  A  Phase  2  or 
Phase  3  study  may  be  suspended  for  any 
of  these  reasons  or,  in  addition,  because 
it  is  deficient  in  design  to  meet  its  stated 
objectives.  The  clinical  hold  regulations 
specify  additional  grounds  for  placing  a 
hold  on  a  treatment  END  or  treatment 
protocol  or  any  study  not  designed  to  be 
adequate  and  well-controlled 
(§  312.42(b)(3)  and  (b)(4)).  An 
investigation  that  has  been  placed  on 
clinical  hold  may  resume  only  after  the 
deficiency  that  prompted  the  clinical 
hold  is  corrected  by  die  sponsor  and  the 
hold  has  been  released  by  FDA. 

C.  Description  of  the  Direct  Final  Rule 

Current  §  312.42(e)  describes  when  a 
clinical  investigation  may  resume  after 
a  clinical  hold  has  been  imposed  by 
FDA.  An  investigation  may  resume  after 
the  Division  Director  with  responsibility 
for  review  of  the  IND  notifies  the 
sponsor  that  the  investigation  may 
proceed.  This  notification  is  usually 
made  after  the  sponsor  corrects  the 
deficiency  or  deficiencies  that  resulted 
in  the  clinical  hold.  Resiunption  of  an 
investigation  may  be  authorized  by 
telephone  or  other  means  of  rapid 
communication.  Under  the  current 
regulation,  no  timeframe  is  given  within 
which  FDA  will  notify  the  sponsor  that 
an  investigation  may  resume  after  the 
sponsor  has  submitted  answers  to  the 
deficiencies  that  resulted  in  the  clinical 
hold  and  has  requested  that  FDA 
remove  the  clinical  hold. 

As  explained  previously,  FDA  is  now 
required  under  section  505(i)(2)  of  the 
act  to  respond  to  a  written  request  fi-om 
a  sponsor  that  a  clinical  hold  be 
removed  within  30-calendar  days  of 
receipt  of  the  request  and  the  sponsor's 
complete  response  to  the  issue(s)  that 
led  to  the  clinical  hold.  Therefore,  FDA 
is  amending  §  312.42(e)  to  reflect  this 
requirement.  In  requesting  that  the 
clinical  hold  be  removed,  the  sponsor  of 
the  IND  must  address  all  of  the  cUnical 
hold  issues  that  the  agency  noted  in  the 
clinical  hold  order.  FDA  may  notify  the 
sponsor  of  its  decision  on  the  request  to 
release  the  clinical  hold  by  telephone  or 
other  means  of  rapid  commimication. 


but  a  written  response  will  be  issued 
within  30-calendar  days  of  receipt  of  the 
sponsor's  request  and  complete 
response  to  the  issue(s)  that  led  to  the 
clinical  hold.  If  FDA  determines  that  the 
clinical  hold  will  be  maintained,  the 
written  response  will  state  the  reasons 
for  such  decision. 

In  addition,  under  current^  312.42(e), 
the  terms  of  certain  clinical  holds  may 
permit  an  investigation  to  resiune 
without  FDA's  prior  notification  once 
the  correction  or  modification  that 
caused  the  clinical  hold  is  made.  FDA 
is  deleting  the  first  sentence  of  current 
§  312.42(e)  because  it  does  not 
accurately  reflect  the  agency's  practice 
in  imposing  a  clinical  hold.  The  types 
of  concerns  that  FDA  might  raise  with 
regard  to  a  clinical  investigation  that 
could  be  remedied  and  implemented 
without  prior  agency  notification  do  not 
require  the  imposition  of  a  clinical  hold. 
Such  concerns  are  generally  resolved 
through  discussions  between  the 
sponsor  and  FDA.  FDA  generally 
imposes  a  cUnical  hold  on  an 
investigation  if  the  deficiencies  are  such 
that  the  study's  resiunption  would 
require  prior  approval  by  the  agency. 
This  revision  will  help  eliminate  any 
confusion  regarding  whether  a  clinical 
hold  has  been  placed  and  the  process  of 
removing  a  clinical  hold  fi-om  an 
investigation  and  any  inconsistent 
treatment  of  IND's  by  different  units 
within  FDA. 

11.  Direct  Final  Rulemaking 

FDA  has  determined  that  this 
amendment  to  the  agency's  regulations 
governing  IND's  for  human  drug  and 
biological  products  is  suitable  for  a 
direct  final  rule.  The  actions  taken 
should  be  noncontroversial  and  the 
agency  does  not  anticipate  receiving  any 
significant  adverse  comments.  This 
direct  final  rule  amends  §  312.42(e)  to 
reflect  section  117  of  the  Modernization 
Act  and  current  agency  practice  in 
imposing  a  clinical  hold. 

It  FDA  does  not  receive  significant 
adverse  comment  on  or  before  March  1 , 
1999,  the  agency  will  publish  a 
dociunent  in  the  Federal  Register  before 
March  29, 1999,  confirming  the  effective 
date  of  the  direct  final  rule.  A 
significant  adverse  comment  is  one  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  vdthout  a  change.  A 
comment  recommending  a  rule  change 
in  addition  to  this  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change.  If  timely 


significant  adverse  comments  are 
received,  the  agency  will  pubUsh  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  before  March  29,  1999. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
companion  proposed  rule,  which  is 
identical  to  the  direct  final  rule,  that 
provides  a  procedural  framework  within 
which  the  rule  may  be  finalized  in  the 
event  the  direct  final  rule  is  withdrawn 
because  of  significant  adverse  comment. 
The  comment  period  for  the  direct  final 
rule  runs  conciurently  with  that  of  the 
companion  proposed  rule.  Any 
comments  received  under  the 
companion  proposed  rule  will  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
comments  submitted  to  the  direct  final 
rule  will  be  considered  as  comments  to 
the  companion  proposed  rule  and  the 
agency  will  consider  such  comments  in 
developing  a  final  rule.  FDA  will  not 
provide  additional  opportunity  for 
comment  on  the  companion  proposed 
rule. 

If  a  significant  adverse  comment 
apphes  to  part  of  this  rule  and  that  part 
mav  be  severed  from  the  remainder  of 
the  rule,  FDA  may  adopt  is  final  those 
parts  of  the  rule  that  are  not  the  subject 
of  a  significant  adverse  comment.  A  full 
description  of  FDA's  policy  on  direct 
final  rule  procedures  may  be  found  in 
a  guidance  dociunent  pubUshed  in  the 
FMieral  Register  of  November  21.  1997 
(62  FR  62466). 

ni.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  class 
of  actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  roquired. 

IV.  Analysis  of  Impact 

FDA  has  examined  the  impacts  of  this 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unhmded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
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economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  The 
agency  believes  that  this  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
rule  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  Order  and 
so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  on  small  entities.  The  agency  has 
considered  the  effect  that  this  rule  will 
have  on  small  entities,  including  small 
businesses,  and  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
FlexibiUty  Act,  no  further  analysis  is 
required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  resuh  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  milUon  (adjusted  annually  for 
inflation)  in  any  1  year.  This  rule  will 
not  result  in  an  expenditure  of  $100 
million  or  more  on  any  governmental 
entity  or  the  private  sector,  so  no 
budgetary  impact  statement  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

VI.  Request  for  Comments 

hiterested  persons  may,  on  or  before 
March  1, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Sub)ects  in  21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  LabeUng,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Pubfic 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 


and  Drugs,  21  CFR  part  312  is  amended 
to  read  as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

1.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  121  U.S.C.  321.  331.  351.  352, 
353,  355,  371:  42  U.S.C.  262. 

2.  Section  312.42  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  31 2.42    Clinical  holds  and  requests  for 
modification. 


(e)  Resumption  of  clinical 
investigations.  An  investigation  may 
only  resume  after  FDA  (usually  the 
Division  Director,  or  the  Director's 
designee,  with  responsibihty  for  review 
of  the  IND)  has  notified  the  sponsor  that 
the  investigation  may  proceed. 
Resiunption  of  the  affected 
investigation(s)  will  be  authorized  when 
the  sponsor  corrects  the  deficiency(ies) 
previously  cited  or  otherwise  satisfies 
the  agency  that  the  investigation(s)  can 
proceed.  FDA  may  notify  a  sponsor  of 
its  determination  regarding  the  cUnical 
hold  by  telephone  or  other  means  of 
rapid  communication.  If  a  sponsor  of  an 
IND  that  has  been  placed  on  clinical 
hold  requests  in  writing  that  the  clinical 
hold  be  removed  and  submits  a 
complete  response  to  the  issue(s) 
identified  in  the  clinical  hold  order, 
FDA  shall  respond  in  writing  to  the 
sponsor  within  30-calendar  days  of 
receipt  of  the  request  and  the  complete 
response.  FDA's  response  will  either 
remove  or  maintain  the  clinical  hold, 
and  will  state  the  reasons  for  such 
determination.  Notwithstanding  the  30- 
calendar  day  response  Ume,  a  sponsor 
may  not  proceed  with  a  clinical  tried  on 
which  a  clinical  hold  has  been  imposed 
until  the  sponsor  has  been  notified  by 
FDA  that  the  hold  has  been  lifted. 
*        *        •        »        » 

Dated:  December  4, 1998. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-33029  Filed  12-11-98;  8:45  am] 
BILUNQ  CODE  41«M)1-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

rTD8795] 

RIN  1545-AT78 

Notice  Of  Significant  Reduction  in  the 
Rate  of  Future  Benefit  Accrual 

AGENCY:  Litemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance  on  the 
requirements  of  section  204(h)  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974,  as  amended  (ERISA), 
relating  to  defined  benefit  plans  and  to 
individual  accoimt  plans  that  are 
subject  to  the  funding  standards  of 
section  302  of  ERISA.  It  requires  the 
plan  administrator  to  give  notice  of  plan 
amendments,  which  provide  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accural,  to  participants  in 
the  plan  and  certain  other  parties. 
DATES:  Effective  Date:  December  14, 
1998. 

Applicability  Dates:  For  dates  of 
apphcability  of  these  regulations,  see 
Effective  Dates  under  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  S.  Bloom  at  (202)622-6214  or 
Christine  L.  Keller  at  (202)622-6090 
(not  toll-fi-ee  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3705(d))  under  the  control  number 
1545-1477.  The  collection  of 
information  in  these  final  regulations  is 
in  §  1.411(d)-6.  Responses  to  this 
collection  of  information  are  required  in 
order  to  obtain  a  benefit.  Specifically, 
this  information  is  required  for  a 
taxpayer  who  wants  to  amend  a 
qualified  plan  to  significantly  reduce 
the  rate  of  future  benefit  accrual.  This 
information  will  be  used  to  notify 
participants,  alternate  payees  and 
employee  organizations  of  the 
amendment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
niunber. 

The  estimated  average  burden  per 
recordkeeper  varies  from  1  hour  to  40 
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Service  (IRS), 


hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  hours. 

Estimated  number  of  respondents: 
3,000. 

Estimated  annual  frequency  of 
responses:  Once. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  , 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  12,  1995,  temporary 
regulations  (TD  8631),  under  section 
411  of  the  Internal  Revenue  Code,  26 
U.S.C.  411,  were  filed,  providing 
guidance  on  section  204(h)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (ERISA),  29 
U.S.C.  1054(h).  The  temporary 
regulations  were  published  in  the 
Federal  Register  on  December  15, 1995 
(60  FR  64320).  A  notice  of  proposed 
rulemaking  (EE-34-95),  cross- 
referencing  the  temporary  regulations, 
was  published  in  the  Federal  Register 
(60  FR  64401)  on  the  same  day. 

After  consideration  of  the  comments 
received  regarding  the  proposed 
regulations,  the  temporary  regulations 
are  replaced  and  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Section  204(h)  was  added  to  ERISA  by 
section  11006(a)  of  the  Single-Employer 
Pension  Plan  Amendments  Act  of  1986 
(Title  XI  of  Pub.  L.  99-272).  and  was 
amended  by  section  1879(u)(l)  of  the 
Tax  Reform  Act  of  1986,  Pub.  L.  99-514. 
Pursuant  to  section  101(a)  of  the 
Reorganization  Plan  No.  4  of  1978,  29 
U.S.C.  lOOlnt,  the  Secretary  of  the 
Treasury  has  authority  to  issue 
regulations  under  parts  2  and  3  of 
subtitle  B  of  title  I  of  ERISA  (including 
section  204  of  ERISA).  Under  section 
104  of  Reorganization  Plan  No.  4,  the 
Secretary  of  Labor  retains  enforcement 
authority  with  respect  to  parts  2  and  3 
of  subtitle  B  of  title  I  of  ERISA,  but,  in 
exercising  such  authority,  is  bound  by 
the  regulations  issued  by  the  Secretary 
of  the  Treasury. 


In  addition  to  the  proposed  and 
temporary  regulations,  prior  guidance 
relating  to  the  requirements  of  section 
204(h)  has  been  provided  in  Rev.  Proc. 
94-13  (1994-1  C.B.  566),  Notice  90-73 
(1990-2  C.B.  353),  Notice  89-92  (1989- 
2  C.B.  410),  Rev.  Proc.  89-65  (1989-2 
C.B.  786),  Notice  88-131  (1988-2  C.B. 
546),  and  Notice  87-21  (1987-1  C.B. 
458). 

Explanation  of  Provisions 

Section  204(h)  applies  if  a  defined 
benefit  plan  or  a  money  purchase 
pension  or  other  individual  account 
plan  that  is  subject  to  the  funding 
standards  of  section  302  of  ERISA  is 
amended  to  provide  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual.  It  requires  the  plan 
administrator  to  give  written  notice  of 
the  amendment  to  participants  in  the 
plan,  to  alternate  payees,  and  to 
employee  organizations  representing 
participants  in  the  plan  (or  to  a  person 
designated,  in  writing,  to  receive  the 
notice  on  behalf  of  a  participant, 
alternate  payee,  or  employee 
organization).  The  notice  must  set  forth 
the  plan  amendment  and  its  effective 
date  and  must  be  provided  after 
adoption  of  the  amendment  and  not  less 
than  15  days  before  the  effective  date  of 
the  amendment. 

A  plan  amendment  that  is  subject  to 
the  notice  requirements  of  section 
204(h)  may  also  be  subject  to  additional 
reporting  and  disclosure  requirements 
under  title  I  of  ERISA,  such  as  the 
requirement  to  provide  a  summary  of 
material  modifications.  See  sections 
102(a)  and  104(a)  of  ERISA,  29  U.S.C. 
1022  and  1024,  and  the  regulations 
thereunder  for  guidance  on  when  a 
summary  of  material  modifications  must 
be  provided.  Section  204(h)  notice  must 
be  provided  at  least  15  days  before  the 
effective  date  of  an  amendment 
significantly  reducing  the  rate  of  future 
benefit  accrual,  even  though  a  summary 
of  material  modifications  describing  the 
amendment  is  provided  at  a  later  date. 

Sununary  of  Comments 

Commentators  generally  supported 
the  basic  rules  in  the  proposed  and 
temporary  regulations,  and  the  final 
regulations  are  substantially  similar  to 
the  proposed  and  temporary  regulations. 
However,  a  number  of  clarifications 
have  been  made  in  response  to 
comments. 

For  example,  changes  have  been  made 
in  the  rules  for  cases  in  which  there  has 
been  a  failure  to  notify  all  affected 
participants  in  accordance  with  section 
204(h).  The  proposed  and  temporary 
regulations  provided  that  if  a  plan 
administrator  fails  to  notify  more  than  a 


de  minimis  percentage  of  affected 
participants,  the  plan  administrator  is 
considered  to  have  complied  with 
section  204(h)  only  with  respect  to  those 
participants  who  were  provided  with 
section  204(h)  notice.  In  response  to 
comments,  the  final  regulations  have 
added  a  requirement  that  the  plan 
administrator  have  acted  in  good  faith 
in  order  for  this  relief  to  apply.  Thus, 
where  there  is  an  intentional  failure  to 
give  section  204(h)  notice,  the 
amendment  will  not  be  effective  as  to 
any  participant. 

In  addition,  the  final  regulations 
provide  that  the  basic  rule  in  Q&A-13 
of  the  final  regulations  (that  the 
amendment  will  not  be  effective  with 
respect  to  participants  or  alternate 
payees  who  did  not  receive  section 
204(h)  notice)  applies  unless  the 
number  of  participants  who  were  not 
provided  with  section  204(h)  notice  is 
de  minimis  and  certain  other  conditions 
(described  in  Q&A-14  of  the  final 
regulations)  are  satisfied.  Thus,  the 
regulations  clarify  that,  except  for  the 
limited  circumstances  set  forth  in  Q&A- 
14  of  the  final  regulations  relating  to 
certain  de  minimis  failures  to  notify,  the 
amendment  will  not  be  effective  with 
respect  to  participants  or  alternate 
payees  who  did  not  receive  notice  in 
accordance  with  section  204(h). 

At  the  suggestion  of  commentators, 
the  final  regulations  also  address  the 
application  of  section  204(h)  to  a  sale  of 
a  business,  as  well  as  its  application  to 
plan  mergers  and  transfers  of  plan  assets 
and  liabilities.  The  final  regulations  add 
exargples  that  apply  the  general 
principles  established  under  the 
regulations  to  typical  sales  and  merger 
transactions.  In  response  to  one 
commentator,  an  example  has  been 
added  to  illustrate  that  a  plan  merger 
can  require  notice  under  section  204(h). 

In  response  to  requests  by 
commentators  for  additional  guidance 
on  the  mechanics  of  providing  section 
204(h)  notice,  Q&A-ll  has  been  added 
providing  rules  that  can  be  relied  on  to 
calculate  the  15-day  notice  period. 
These  rules  provide  that  when  section 
204(h)  notice  is  delivered  by  first  class 
mail,  the  notice  is  considered  given  as 
of  the  date  of  the  United  States 
postmark  stamped  on  the  cover  in 
which  the  document  is  mailed. 

Commentators  also  suggested  that  the 
rules  under  the  temporary  regulations 
concerning  plan  terminations  needed  to 
be  expanded.  The  final  regulations 
contain  an  example  illustrating  the 
application  of  section  204(h)  to  certain 
specific  situations  that  arise  when  a 
defined  benefit  plan  cannot  be 
terminated  on  a  proposed  termination 
date  because  there  is  a  failure  to  satisfy 
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all  of  the  requirements  of  title  IV  of 
ERISA  for  terminating  the  plan.  The 
example  provides,  in  part,  that  if  all  of 
the  requirements  of  title  IV  are  not 
satisfied  accruals  will  still  cease  if  an 
amendment  has  been  adopted  that 
ceases  accruals  as  of  a  specified  date 
and  section  204(h)  notice  of  that 
amendment,  including  a  statement  of  its 
effective  date,  is  given.  Apart  from  this 
clarification,  the  rule  under  the 
temporary  regulations  concerning 
terminations  imder  title  IV  remains 
unchanged. 

The  final  regulations,  like  the 
proposed  and  temporary  regulations, 
interpret  section  204(h)  as  applying 
with  respect  to  changes  that  affect  the 
annual  benefit  commencing  at  normal 
retirement  age.  The  statutory  phrase 
"rate  of  future  benefit  accrual"  impUes, 
on  its  face,  that  section  204(h)  is  limited 
to  changes  in  the  accrued  benefit. 
Nonetheless,  one  commentator 
suggested  that  the  temporary  regulations 
be  changed  to  require  section  204(h) 
notice  when  defined  benefit  plans  are 
amended  to  significantly  reduce  or 
eliminate  early  retirement  subsidies  or 
optional  forms  of  benefit.  Most 
commentators,  however,  generally 
supported  the  basic  standard  of  the 
regulations  under  which  a  reduction  in 
the  rate  of  future  benefit  accrual 
depends  on  whether  the  amendment 
affects  the  annual  benefit  commencing 
at  normal  retirement  age.  Some 
commentators  also  noted  that  the 
approach  in  the  proposed  and 
temporary  regulations  would  ease  plan 
administration.  Accordingly,  the  final 
regulations  retain  the  rule  of  the 
proposed  and  temporary  regulations 
that,  for  purposes  of  section  204(h),  an 
amendment  to  a  defined  benefit  plan 
affects  the  rate  of  future  benefit  accrual 
only  if  it  is  reasonably  expected  to 
change  the  amount  of  the  future  annual 
benefit  commencing  at  normal 
retirement  age. 

The  final  regulations  clarify  that  the 
term  "aimual  benefit  commencing  at 
normal  retirement  age"  refers,  in  a 
defined  benefit  plan,  to  the  benefit 
payable  in  the  form  in  which  the  terms 
of  the  plan  express  the  accrued  benefit. 
In  the  case  of  a  defined  benefit  plan  that 
does  not  express  the  accrued  benefit  as 
an  annual  benefit,  the  final  regulations 
provide  that  the  term  "annual  benefit 
commencing  at  normal  retirement  age" 
refers  to  the  benefit  payable  in  the  form 
of  a  single  Ufe  annuity  commencing  at 
normal  retirement  age  that  is  the 
actuarial  equivalent  of  the  accrued 
benefit  expressed  under  the  terms  of  the 
plan  imder  the  principles  of  section 
411(c)(3)  (relating  to  actuarial 


adjustments  to  determine  an  employee's 
accrued  benefit). 

Some  commentators  also  suggested 
that  certain  bright-line  standards  be 
established  for  some  of  the  rules, 
including  how  to  determine  whether  an 
amendment  results  in  a  significant 
reduction  and  what  constitutes  a  de 
minimis  percentage  of  participants  for 
purposes  of  the  rules  relating  to  failure 
to  provide  notice  to  all  participants  and 
alternate  payees.  Because  the  wide 
variety  of  potential  facts  and 
circumstances  make  it  difficult  to  adopt 
clear  standards  that  are  appropriate  in 
all  circiunstances,  the  final  regulations 
do  not  include  such  bright-line 
standards. 

Effiective  Dates 

The  final  regulations  apply  to 
amendments  adopted  on  or  after 
December  12,  1998.  The  final 
regulations  provide  that  the  rules  set 
forth  in  the  temporary  regulations  apply 
to  determine  whether  section  204(h)  and 
the  final  regulations  are  satisfied  with 
respect  to  an  amendment  that  is  adopted 
before  the  effective  date  of  the  final 
regulations  (and  on  or  after  the  effective 
date  of  the  temporary  regulations). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
24,  1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibifity  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christine  L.  Keller. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Par.  1.  The  authority  citation  for  part 
1  is  amended  by  removing  the  entry  for 
§  1.411(d)-6T  and  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •   •   * 

§  1.411(d)-6  is  issued  under 
Reorganization  Plan  No.  4  of  1978,  29  U.S.C. 
lOOlnt.  *  *   * 

§1.411(d)-6T    [Removed] 

Par.  2.  Section  1.411(d)-6T  is 
removed. 

Par.  3.  Section  1.411(d)-6  is  added  to 
read  as  follows: 

§  1 .41 1  (d>-«    Section  204(h)  notice. 

Q-1 :  What  are  the  requirements  of 
section  204(h)  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974, 
as  amended  (ERISA)  (29  U.S.C  1054(h))? 

A-1:  (a)  Requirements  of  section 
204(b).  Section  204(h)  of  ERISA 
("section  204(h)")  generally  requires 
written  notice  of  an  amendment  to 
certain  plans  that  provides  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual.  Section  204(h) 
generally  requires  the  notice  to  be 
provided  to  plan  participants,  alternate 
payees,  and  employee  organizations. 
The  plan  administrator  must  provide 
the  notice  after  adoption  of  the  plan 
amendment  and  not  less  than  15  days 
before  the  effective  date  of  the  plan 
amendment. 

(b)  Other  notice  requirements.  Other 
provisions  of  law  may  require  that 
certain  parties  be  notified  of  a  plan 
amendment.  See,  for  example,  sections 
102  and  104  of  ERISA,  and  the 
regulations  thereimder,  for  requirements 
relating  to  siunmary  plan  descriptions 
and  summaries  of  material 
modifications. 

Q-2:  To  which  plans  does  section 
204(h)  apply? 

A-2:  Section  204(h)  applies  to  defined 
benefit  plans  that  are  subject  to  part  2 
of  subtitle  B  of  title  I  of  ERISA  and  to 
individual  account  plans  that  are 
subject  to  both  such  part  2  and  the 
funding  standards  of  section  302  of 
ERISA.  Accordingly,  individual  account 
plans  that  are  not  subject  to  the  funding 
standards  of  section  302,  such  as  profit- 
sharing  and  stock  bonus  plans,  are  not 
subject  to  section  204(h). 

Q-3:  What  is  "section  204(h)  notice"? 
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1(h)  notice"? 


A-3:  "Section  204(h)  notice"  is  notice 
that  complies  with  section  204(h)  and 
the  rules  in  this  section. 

Q-4:  For  which  amendments  is 
section  204(h)  notice  required? 

A-4:  (a)  In  general.  Section  204(h) 
notice  is  required  for  an  amendment  to 
a  plan  described  in  Q&A-2  of  this 
section  that  provides  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual. 

(b)  Delegation  of  authority  to 
Commissioner.  The  Commissioner  of 
Internal  Revenue  may  provide  through 
publication  in  the  Internal  Revenue 
Bulletin  of  revenue  rulings,  notices,  or 
other  documents  (see  §  601.601(d)(2)  of 
this  chapter)  that  section  204(h)  notice 
need  not  be  provided  for  plan 
amendments  otherwise  described  in 
paragraph  (a)  of  this  Q&A— 4  that  the 
Commissioner  determines  to  be 
necessary  or  appropriate,  as  a  result  of 
changes  in  the  law,  to  maintain 
compliance  with  the  requirements  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (Code)  (including 
requirements  for  tax  quahfication), 
ERISA,  or  other  applicable  federal  law. 

Q-5:  What  is  an  amendment  that 
affects  the  rate  of  future  benefit  accrual 
for  purposes  of  section  204(h)? 

A-5:  (a)  In  general — (1)  Defined 
benefit  plans.  For  purposes  of  section 
204(h),  an  amendment  to  a  defined 
braiefit  plan  affects  the  rate  of  future 
benefit  accrual  only  if  it  is  reasonably 
expected  to  change  the  amount  of  the 
future  annual  benefit  commencing  at 
normal  retirement  age.  For  this  purpose, 
the  annual  benefit  commencing  at 
normal  retirement  age  is  the  benefit 
payable  in  the  form  in  which  the  terms 
of  the  plan  express  the  accrued  benefit 
(or,  in  the  case  of  a  plan  in  which  the 
accrued  benefit  is  not  expressed  in  the 
form  of  an  annual  benefit  commencing 
at  normal  retirement  age,  the  benefit 
payable  in  the  form  of  a  single  life 
aimuity  commencing  at  normal 
retirement  age  that  is  the  actuarial 
equivalent  of  the  accrued  benefit 
expressed  under  the  terms  of  the  plan, 
as  determined  in  accordance  with  the 
principles  of  section  411(c)(3)  of  the 
Code). 

(2)  Individual  account  plans.  For 
purposes  of  section  204(h),  an 
amendment  to  an  individual  account 
plan  affects  the  rate  of  future  benefit 
accrual  only  if  it  is  reasonably  expected 
to  change  the  amounts  allocated  in  the 
future  to  participants'  accounts. 
Changes  in  the  investments  or 
investment  options  imder  an  individual 
account  plan  are  not  taken  into  account 
for  this  purpose. 

(b)  Determination  of  rate  of  future 
benefit  accrual.  In  accordance  with 


paragraph  (a)  of  this  Q&A-5,  the  rate  of 
future  benefit  accrual  is  determined 
without  regard  to  optional  forms  of 
benefit  (other  than  the  annual  benefit 
described  in  paragraph  (a)  of  this  Q&A- 
5),  early  retirement  benefits,  or 
retirement-type  subsidies,  within  the 
meaning  of  such  terms  as  used  in 
section  411(d)(6)  of  the  Code  (section 
204(g)  of  ERISA).  The  rate  of  future 
benefit  accrual  is  also  determined 
without  regard  to  ancillary  benefits  and 
other  rights  or  features  as  defined  in 
§1.401(a)(4)^(e). 

(c)  Examples.  These  examples 
illustrate  the  rules  in  this  Q&A-5: 

Example  J.  A  plan  is  amended  with 
respect  to  future  benefit  accruals  to  eliminate 
a  right  to  commencement  of  a  benefit  prior 
to  normal  retirement  age.  Because  the 
amendment  does  not  change  the  annual 
benefit  commencing  at  normal  retirement 
age,  it  does  not  reduce  the  rate  of  future 
benefit  accrual  for  purposes  of  section  204(h). 

Example  2.  A  plan  is  amended  to  modify 
the  actuarial  factors  used  in  converting  an 
annuity  form  of  distribution  to  a  single  sum 
form  of  distribution.  The  use  of  these 
modified  assumptions  results  in  a  lower 
single  sum.  Because  the  amendment  does  not 
affect  the  annual  benefit  commencing  at 
normal  retirement  age,  it  does  not  change  the 
rate  of  future  benefit  accrual  for  purposes  of 
section  204(h). 

Q-6:  What  plan  provisions  are  taken 
into  account  in  determining  whether 
there  has  been  a  reduction  in  the  rate  of 
future  benefit  accrual? 

A-6:  (a)  Plan  provisions  taken  into 
account.  All  plan  provisions  that  may 
affect  the  rate  of  future  benefit  accrual 
of  participants  or  alternate  payees  must 
be  taken  into  account  in  determining 
whether  an  amendment  provides  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual.  Such  provisions 
include,  for  example,  the  dollar  amount 
or  percentage  of  compensation  on  which 
benefit  accruals  are  based;  in  the  case  of 
a  plan  using  permitted  disparity  under 
section  401(1)  of  the  Code,  the  amount 
of  disparity  between  the  excess  benefit 
percentage  or  excess  contribution 
percentage  and  the  base  benefit 
percentage  or  base  contribution 
percentage  (all  as  defined  in  section 
401(1));  the  definition  of  service  or 
compensation  taken  into  account  in 
determining  an  employee's  benefit 
accrual;  the  method  of  determining 
average  compensation  for  calculating 
benefit  accruals;  the  definition  of 
normal  retirement  age  in  a  defined 
benefit  plan;  the  exclusion  of  current 
participants  firom  future  participation; 
benefit  offset  provisions;  minimum 
benefit  provisions;  the  formula  for 
determining  the  amount  of 
contributions  and  forfeitures  allocated 
to  participants'  accounts  in  an 


individual  account  plan;  and  the 
actuarial  assumptions  used  to  determine 
contributions  under  a  target  benefit  plan 
(as  defined  in  §  1.401(a)(4)-«(b)(3)(i)). 

(b)  Plan  provisions  not  taken  into 
account.  Plan  provisions  that  do  not 
affect  the  rate  of  future  benefit  accrual 
of  participants  or  alternate  payees  are 
not  taken  into  account  in  determining 
whether  there  has  been  a  reduction  in 
the  rate  of  future  benefit  accrual.  For 
example,  provisions  such  as  vesting 
schedules  or  optional  forms  of  benefit 
(other  than  the  annual  benefit  described 
in  Q&A-5(a)  of  this  section)  are  not 
taken  into  account. 

(c)  Examples.  The  following  example 
illustrates  the  rules  in  this  Q&A-6: 

Example.  A  defined  benefit  plan  provides 
a  normal  retirement  benefit  equal  to  50%  of 
final  average  comp>ensation  times  a  fraction 
(not  in  excess  of  one),  the  numerator  of 
which  equals  the  number  of  years  of 
participation  in  the  plan  and  the 
denominator  of  which  is  20.  A  plan 
amendment  that  changes  the  numerator  or 
denominator  of  that  fraction  must  be  taken 
into  account  in  determining  whether  there 
has  been  a  reduction  in  the  rate  of  future 
benefit  accrual. 

Q77:  What  is  the  basic  principle  used 
in  determining  whether  an  amendment 
provides  for  a  significant  reduction  in 
the  rate  of  future  benefit  accrual  for 
purposes  of  section  204(h)? 

A-7:  Whether  an  amendment 
provides  for  a  significant  reduction  in 
the  rate  of  future  benefit  accrual  for 
puTjJoses  of  section  204(h)  is 
determined  based  on  reasonable 
expectations  taking  into  account  the 
relevant  facts  and  circumstances  at  the 
time  the  amendment  is  adopted.  For  a 
defined  benefit  plan  this  is  done  by 
comparing  the  amoimt  of  the  annual 
benefit  commencing  at  normal 
retirement  age  as  determined  under 
Q&A-5(a)(l)  under  the  terms  of  the  plan 
as  amended,  with  the  amount  of  the 
annual  benefit  commencing  at  normal 
retirement  age  as  determined  under 
Q&A-5(a)(l)  under  the  terms  of  the  plan 
prior  to  eimendment.  For  an  individual 
accoimt  plan,  this  is  done  in  accordance 
with  Q&A-5(a)(2)  by  comparing  the 
amounts  to  be  allocated  in  the  future  to 
participants'  accounts  under  the  terms 
of  the  plan  as  amended,  with  the 
amounts  to  be  allocated  in  the  future  to 
participants'  accounts  under  the  terms 
of  the  plan  prior  to  amendment. 

Q-8:  Are  employees  who  have  not  yet 
become  participants  in  a  plan  at  the 
time  an  amendment  to  the  plan  is 
adopted  taken  into  account  in  applying 
section  204(h)  with  respect  to  the 
amendment? 

A-8:  No.  Employees  who  have  not  yet 
become  participants  in  a  plan  at  the 
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time  an  amendment  to  the  plan  is 
adopted  are  not  taken  into  account  in 
applying  section  204(h)  with  respect  to 
the  amendment.  Thus,  if  section  204(h) 
notice  is  required  with  respect  to  an 
amendment,  the  plan  administrator 
need  not  provide  section  204(h)  notice 
to  such  employees. 

Q-9:  If  section  204(h)  notice  is 
required  with  respect  to  an  amendment, 
must  such  notice  be  provided  to 
participants  or  alternate  payees  whose 
rate  of  future  benefit  accrual  is  not 
reduced  by  the  amendment? 

A-9:  (a)  In  general.  A  plan 
administrator  need  not  provide  section 
204(h)  notice  to  any  participant  whose 
rate  of  future  benefit  accrual  is 
reasonably  expected  not  to  be  reduced 
by  the  amendment,  nor  to  any  alternate 
payee  under  an  applicable  qualified 
domestic  relations  order  whose  rate  of 
future  benefit  accrual  is  reasonably 
expected  not  to  be  reduced  by  the 
amendment.  A  plan  administrator  need 
not  provide  section  204(h)  notice  to  an 
employee  organization  unless  the 
employee  organization  represents  a 
participant  to  whom  section  204(h) 
nodce  is  required  to  be  provided. 

(b)  Facts  and  circumstances  test. 
Whether  a  participant  or  alternate  payee 
is  described  in  paragraph  (a)  of  this 
Q&A-9  is  determined  based  on  all 
relevant  facts  and  circumstances  at  the 
time  the  amendment  is  adopted. 

(c)  Examples.  The  following  examples 
illustrate  the  rules  in  this  Q&A-9: 

Example  1.  Plan  A  is  amended  to  reduce 
significantly  the  rate  of  future  benefit  accrual 
of  all  current  employees  who  are  participants 
in  the  plan.  It  is  reasonable  to  expect  based 
on  the  facts  and  circumstances  that  the 
amendment  will  not  reduce  the  rate  of  future 
benefit  accrual  of  former  employees  who  are 
currently  receiving  benefits  or  that  of  former 
employees  who  are  entitled  to  vested 
benefits.  Accordingly,  the  plan  administrator 
is  not  required  to  provide  section  204(h] 
notice  to  such  former  employees. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  Plan  A  also  covers  two 
groups  of  alternate  payees.  The  alternate 
payees  in  the  first  group  are  entitled  to  a 
certain  percentage  or  portion  of  the  former 
spouse's  accrued  benefit,  and  for  this 
purpose  the  accrued  benefit  is  determined  at 
the  time  the  former  sf>ouse  begins  receiving 
retirement  benefits  under  the  plan.  The 
alternate  payees  in  the  second  group  are 
entitled  to  a  certain  percentage  or  portion  of 
the  former  spouse's  accrued  benefit,  and  for 
this  purpose  the  accrued  benefit  was 
determined  at  the  time  the  qualified  domestic 
relations  order  was  issued  by  the  court.  It  is 
reasonable  to  expect  that  the  benefits  to  be 
received  by  the  second  group  of  alternate 
payees  will  not  be  affected  by  any  reduction 
in  a  former  spouse's  rate  of  future  benefit 
accrual.  Accordingly,  the  plan  administrator 
is  not  required  to  provide  section  204(h) 


notice  to  the  alternate  payees  in  the  second 
group. 

Example  3.  Plan  B  covers  hourly 
employees  and  salaried  employees.  Plan  B 
provides  the  same  rate  of  benefit  accrual  for 
both  groups.  The  employer  amends  Plan  B  to 
reduce  significantly  the  rate  of  future  benefit 
accrual  of  the  salaried  employees  only.  At 
that  time,  it  is  reasonable  to  expect  that  only 
a  small  percentage  of  hourly  employees  will 
become  salaried  in  the  future.  Accordingly, 
the  plan  administrator  is  not  required  to 
provide  section  204(h)  notice  to  the 
participants  who  are  currently  hourly 
employees. 

Example  4.  Plan  C  covers  employees  in 
Division  M  and  employees  in  Division  N. 
Plan  C  provides  the  same  rate  of  benefit 
accrual  for  both  groups.  The  employer 
amends  Plan  C  to  reduce  significantly  the 
rate  of  future  benefit  accrual  of  employees  in 
Division  M.  At  that  time,  it  is  reasonable  to 
expect  that  in  the  future  only  a  small 
percentage  of  employees  in  Division  N  will 
be  transferred  to  Division  M.  Accordingly, 
the  plan  administrator  is  not  required  to 
provide  section  204(h)  notice  to  the 
participants  who  are  employees  in  Division 
N. 

Example  5.  The  facts  are  the  same  facts  as 
in  Example  4.  except  that  at  the  time  the 
amendment  is  adopted,  it  is  expected  that 
soon  thereafter  Division  N  will  be  merged 
into  Division  M  in  connection  with  a 
corporate  reorganization  (and  the  employees 
in  Division  N  will  become  subject  to  the 
plan's  amended  benefit  formula  applicable  to 
the  employees  in  Division  M).  In  this 
instance,  the  plan  administrator  must 
provide  section  204(h)  notice  to  the 
participants  who  are  employees  in  Division 
M  and  to  the  participants  who  are  employees 
in  Division  N. 

Q-10:  Does  a  notice  fail  to  comply 
with  section  204(h)  if  it  contains  a 
summary  of  the  amendment  and  the 
effective  date,  without  the  text  of  the 
amendment  itself? 

A-10:  No,  the  notice  does  not  fail  to 
comply  with  section  204(h)  merely 
because  the  notice  contains  a  simimary 
of  the  amendment,  rather  than  the  text 
of  the  amendment,  if  the  summary  is 
wrritten  in  a  manner  calculated  to  be 
understood  by  the  average  plan 
participant  and  contains  the  effective 
date.  The  summary  need  not  explain 
how  the  individual  benefit  of  each 
participant  or  alternate  payee  will  be 
affected  by  the  amendment. 

Q-11:  How  may  section  204(h)  notice 
be  provided? 

A-11:  A  plan  administrator  (including 
a  person  acting  on  behalf  of  the  plan 
administrator  such  as  the  employer  or 
plan  trustee)  may  use  any  method 
reasonably  calculated  to  ensure  actual 
receipt  of  the  section  204(h)  notice.  First 
class  mail  to  the  last  known  address  of 
the  party  is  an  acceptable  delivery 
method.  Likewise,  hand  delivery  is 
acceptable.  Section  204(h)  notice  may 
be  enclosed  with  or  combined  with 


other  notice  provided  by  the  employer 
or  plan  administrator.  For  example,  a 
notice  of  intent  to  terminate  under  title 
IV  of  ERISA  or  a  notice  to  interested 
parties  of  the  application  for  a 
determination  letter  may  also  serve  as 
section  204(h)  notice  if  it  otherwise 
meets  the  requirements  of  this  section. 

Q-12:  How  may  the  15-day  notice 
requirement  be  satisfied? 

A-12:  (a)  Generally.  A  section  204(h) 
notice  is  deemed  to  have  been  provided 
at  least  15  days  before  the  effective  date 
of  the  amendment  if  it  has  been 
provided  by  the  end  of  the  15th  day 
before  the  effective  date.  When  notice  is 
delivered  by  first  class  mail,  the  notice 
is  considered  provided  as  of  the  date  of 
the  United  States  postmark  stamped  on 
the  cover  in  which  the  document  is 
mailed. 

(b)  Example.  The  following  example 
illustrates  the  provisions  of  this  Q&A- 
12: 

Example.  Plan  A  is  amended  to  reduce 
significantly  the  rate  of  future  benefit 
accruals  effective  December  1, 1999.  The 
plan  administrator  causes  section  204(h) 
notice  to  be  mailed  to  all  affected 
participants.  The  mailing  is  postmarked 
November  16, 1999.  Accordingly,  the  section 
204(h)  notice  is  considered  to  be  given  not 
less  than  15  days  before  the  effective  date  of 
the  plan  amendment. 

Q-13:  If  a  plan  administrator  fails  to 
provide  section  204(h)  notice  to  some 
participants  or  alternate  payees,  will  the 
plan  administrator  be  considered  to 
have  complied  with  section  204(h)  with 
respect  to  participants  and  alternate 
payees  who  were  provided  wiih  section 
204(h)  notice? 

A-13:  The  plan  administrator  will  be 
considered  to  have  complied  with 
section  204(h)  with  respect  to  a 
participant  to  whom  section  204(h) 
notice  is  required  to  be  provided  if  the 
participant  and  any  employee 
organization  representing  die 
participant  were  provided  with  section 
204(h)  notice,  and  if  the  plan 
administrator  has  made  a  good  faith 
effort  to  comply  with  the  requirements 
of  section  204(h).  The  plan 
administrator  will  be  considered  to  have 
complied  with  section  204(h)  with 
respect  to  an  alternate  payee  to  whom 
section  204(h)  notice  is  required  to  be 
provided  if  the  alternate  payee  was 
provided  with  section  204(h)  notice, 
and  if  the  plan  administrator  made  a 
good  faith  effort  to  comply  with  the 
requirements  of  section  204(h).  If  these 
conditions  are  satisfied  the  amendment 
will  become  effective  in  accordance 
with  its  terms  with  respect  to  the 
participants  and  alternate  payees  to 
whom  section  204(h)  notice  was 
provided.  Except  to  the  extent  provided 
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in  Q&A-14,  the  amendment  will  not 
become  effective  with  respect  to  those 
peuticipants  and  alternate  payees  who 
were  not  provided  with  section  204(h) 
notice. 

iQ-14:  Will  a  plan  be  considered  to 
have  complied  with  section  204(h)  if  the 
plan  administrator  provides  section 
204(h)  notice  to  all  but  a  de  minimis 
percentage  of  participants  and  alternate 
payees  to  whom  section  204(h)  notice 
must  be  provided? 

A-14:  The  plan  will  be  considered  to 
have  complied  with  section  204(h)  and 
the  amendment  will  become  effective  in 
accordance  with  its  terms  with  respect 
to  all  parties  to  whom  section  204(h) 
notice  was  required  to  be  provided 
(including  those  who  did  not  receive 
notice  prior  to  discovery  of  the 
omission),  if  the  plan  administrator — 

(a)  Has  made  a  good  faith  effort  to 
comply  with  the  requirements  of  section 
204(h); 

(b)  Has  provided  section  204(h)  notice 
to  each  employee  organization  that 
represents  any  participant  to  whom 
section  204(h)  notice  is  required  to  be 
provided; 

(c)  Has  failed  to  provide  section 
204(h)  notice  to  no  more  than  a  de 
minimis  percentage  of  participants  and 
alternate  payees  to  whom  section  204(h) 
notice  is  required  to  be  provided;  and 
(d)  Provides  section  204(h)  notice  to 
those  participants  and  alternate  payees 
promptly  upon  discovering  the 
oversight. 

Q-15:  How  does  section  204(h)  apply 
to  the  sale  of  a  business? 

A-15:  (a)  Generally.  Whether  section 
204(h)  notice  is  required  in  connection 
with  the  sale  of  a  business  depends  on 
whether  a  plan  amendment  is  adopted 
that  significantly  reduces  the  rate  of 
future  benefit  accrual. 

(b)  Examples.  The  following  examples 
illustrate  the  rules  of  this  Q&A-15: 

Example  1 .  Corporation  Q  maintains  Plan 
A,  B  defined  benefit  plan  that  covers  all 
employees  of  Corporation  Q,  including 
employees  in  its  Division  M.  Plan  A  provides 
that  participating  employees  cease  to  accrue 
benefits  when  they  cease  to  be  employees  of 
Corporation  Q.  On  January  1,  2000, 
Corporation  Q  sells  all  of  the  assets  of 
Division  M  to  Corporation  R.  Corporation  R 
maintains  Plan  B,  which  covers  all  of  the 
employees  of  Corporation  R.  Under  the  sale 
agreement,  employees  of  Division  M  become 
employees  of  Corporation  R  on  the  date  of 
the  sale  (and  cease  to  be  employees  of 
Corporation  Q),  Corporation  Q  continues  to 
maintain  Plan  A  following  the  sale,  and  the 
employees  of  Division  M  become  participants 
in  Plan  B.  In  this  Example,  no  section  204(h) 
notice  is  required  because  no  plan 
amendment  was  adopted  that  reduced  the 
rate  of  future  benefit  accrual.  The  employees 
of  Division  M  who  become  employees  of 


Corporation  R  ceased  to  accrue  benefits 
under  Plan  A  because  their  employment  with 
Corporation  Q  terminated. 

Example  2.  Subsidiary  Y  is  a  wholly 
owned  subsidiary  of  Corporation  S. 
Subsidiary  Y  maintains  Plan  C,  a  defined 
benefit  plan  that  covers  employees  of 
Subsidiary  Y.  Corporation  S  sells  all  of  the 
stock  of  Subsidiary  Y  to  Corporation  T.  At 
the  effective  date  of  the  sale  of  the  stock  of 
Subsidiary  Y,  in  accordance  with  the  sale 
agreement  between  Corporation  S  and 
Corporation  T,  Subsidiary  Y  amends  Plan  C 
so  that  all  benefit  accruals  cease.  In  this 
Example,  section  204(h)  notice  is  required  to 
be  provided  because  Subsidiary  Y  adopted  a 
plan  amendment  that  significantly  reduced 
the  rate  of  future  benefit  accrual  in  Plan  C. 

Example  3.  Corporation  U  maintains  two 
plans:  Plan  D  covers  employees  of  Division 
N  and  Plan  E  covers  the  rest  of  the  employees 
of  Corporation  U.  Plan  E  provides  a 
significantly  lower  rate  of  future  benefit 
accrual  than  Plan  D.  Plan  D  is  merged  with 
Plan  E,  and  all  of  the  employees  of 
Corporation  U  will  accrue  benefits  under  the 
merged  plan  in  accordance  with  the  benefit 
formula  of  former  Plan  E.  In  this  Example, 
section  204(h)  notice  is  required. 

Example  4.  Corporation  V  maintains 
several  plans,  including  Plan  F,  which  covers 
employees  of  Division  P.  Plan  F  provides  that 
participating  employees  cease  to  accrue 
further  benefits  under  the  plan  when  they 
cease  to  be  employees  of  Corporation  V. 
Corporation  V  sells  all  of  the  assets  of 
Division  P  to  Corporation  W,  which 
maintains  Plan  G  for  its  employees.  Plan  G 
provides  a  significantly  lower  rate  of  future 
benefit  accrual  than  Plan  F.  Plan  F  is  merged 
with  Plan  G  as  part  of  the  sale,  and 
employees  of  Division  P  who  become 
employees  of  Corporation  W  will  accrue 
ttenefits  under  the  merged  plan  in  accordance 
with  the  t>enefit  formula  of  former  Plan  G.  In 
this  Example,  no  section  204(h)  notice  is 
required  because  no  plan  amendment  was 
adopted  that  reduced  the  rate  of  future 
benefit  accrual.  Under  the  terms  of  Plan  F  as 
in  effect  prior  to  the  merger,  employees  of 
Division  P  cease  to  accrue  any  further 
benefits  under  Plan  F  after  the  date  of  the 
sale  because  their  employment  with 
Corporation  V  terminated. 

Q-16:  How  are  amendments  to  cease 
accruals  and  terminate  a  plan  treated 
under  section  204(h)? 

A-16:  (a)  General  rule — (1)  Rule.  An 
amendment  providing  for  the  cessation 
of  benefit  accruals  on  a  specified  future 
date  and  for  the  termination  of  a  plan  is 
subject  to  section  204(h). 

(2)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (a)(1)  of 
this  Q&A-16: 

Example,  (i)  An  employer  adopts  an 
amendment  that  provides  for  the  cessation  of 
benefit  accruals  under  a  defined  benefit  plan 
on  December  31,  2001,  and  for  the 
termination  of  the  plan  pursuant  to  title  IV 
of  ERISA  as  of  a  proposed  termination  date 
that  is  also  December  31,  2001.  As  part  of  the 
notice  of  intent  to  terminate  required  under 
title  IV  in  order  to  terminate  the  plan,  the 


plan  administrator  gives  section  204(h) 
notice  of  the  amendment  ceasing  accruals, 
which  states  that  l>enefit  accruals  will  cease 
"on  December  31,  2001."  However,  because 
all  the  requirements  of  title  FV  for  a  plan 
termination  are  not  satisfied,  the  plan  cannot 
he  terminated  until  a  date  that  is  later  than 
December  31,  2001. 

(ii)  Nonetheless,  because  section  204(h) 
notice  was  given  stating  that  the  plan  was 
amended  to  cease  accruals  on  December  31, 
2001,  section  204(h)  does  not  prevent  the 
amendment  to  cease  accruals  from  being 
effective  on  December  31,  2001.  The  result 
would  be  the  same  had  the  section  204(h) 
notice  informed  the  p>articip>ants  that  the  plan 
was  amended  to  provide  for  a  proposed 
termination  date  of  Decembter  31,  2001,  and 
to  provide  that  "benefit  accruals  will  cease 
on  the  proposed  termination  date  whether  or 
not  the  plan  is  terminated  on  that  date." 
However,  the  cessation  of  accruals  would  not 
be  effective  on  December  31,  2001,  had  the 
secticrti  204(h)  notice  merely  stated  that 
benefit  accruals  would  cease  "on  the 
termination  date  or  on  the  proposed 
termination  date. 

(b)  Terminations  in  accordance  with 
title  IV  of  ERISA.  A  plan  that  is 
terminated  in  accordance  with  title  IV  of 
ERISA  is  deemed  to  have  satisfied 
section  204(h)  not  later  than  the 
termination  date  (or  date  of  termination, 
as  applicable)  established  under  section 
4048*of  ERISA.  Accordingly,  section 
204(h)  would  in  no  event  require  that 
any  additional  benefits  accrue  after  the 
effective  date  of  the  termination. 

[c] .Amendment  effective  before 
termination  date  of  a  plan  subject  to 
title  IV  of  ERISA.  To  the  extent  that  an 
amendment  providing  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual  has  an  effective  date  that  is 
earlier  than  the  termination  date  (or  date 
of  tei^ination,  as  applicable) 
established  under  section  4048  of 
ERISA,  that  amendment  is  subject  to 
section  204(h).  Accordingly,  the  plan 
administrator  must  provide  section 
204(h)  notice  (either  separately  or  with 
or  as  part  of  the  notice  of  intent  to 
terminate)  with  respect  to  such  an 
amendment. 

Q-17:  When  does  section  204(h) 
become  effective? 

A-17:  (a)  Statutory  effective  date. 
With  respect  to  defined  benefit  plans, 
section  204(h)  generally  applies  to  plan 
amendments  adopted  on  or  after  January 
1, 1986.  With  respect  to  individual 
account  plans,  section  204(h)  applies  to 
plan  amendments  adopted  on  or  after 
October  22,  1986. 

(b)  Regulatory  effective  date — (1) 
General  regulatory  effective  date.  This 
section  is  applicable  for  amendments 
adopted  on  or  after  December  12,  1998. 

(2)  Special  rule  for  amendments 
adopted  under  the  temporary 
regulations.  Whether  an  amendment 
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that  Is  adopted  on  or  after  December  15, 
1995  and  before  December  12,  1998 
complies  with  section  204(h)  is 
determined  under  the  rules  of 
§  1.411(d)-6T  in  effect  prior  to 
December  14, 1998  (See  1.411(d)-6T  in 
26  CFR  Part  1  revised  as  of  April  1. 
1998). 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  5.  In  §602.101.  the  table  in 
paragraph  (c)  is  amended  by  removing 
the  entry  for  1.411(d)6-T  and  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

§602.101  OMB    Control  numtMrs. 

***** 

(c)  *  •  * 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.411(d)-€ 


1545-1447 


Approved:  December  4, 1998. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
Jonathan  Talisman. 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-32925  Filed  12-11-98;  8:45  am] 

BILUNG  CO0€  4830-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4007 

RIN  1212-AA79 

Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 


premium  declarations  to  October  15th 
for  calendar  year  plans  (so  that  it  is  the 
same  as  the  extended  Form  5500  due 
date)  and  makes  parallel  changes  for 
non-calendar  year  plans. 
EFFECTIVE  DATE:  February  12. 1999.  The 
amendment  applies  to  premium 
payment  years  beginning  after  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Deborah  C.  Murphy, 
Attorney.  Office  of  the  General  Counsel, 
Pension  Benefit  Gueiranty  Corporation, 
1200  K  Street,  NW.,  Washington  DC 
20005-4026;  202-326-4024.  (For  TTY/ 
TDD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 


SUMMARY:  This  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Payment  of  Premiums 
moves  the  final  filing  due  date  for 


Background 

Under  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  Part 
4007),  final  premium  filings  are 
generally  due  on  the  15th  day  of  the 
eighth  full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins  (e.g.,  for  calendar  year  plans, 
September  15th).  (Special  rules  apply  to 
plans  that  change  plan  years  and  to  new 
and  newly-covered  plans.)  On  April  10. 
1992.  the  PBGC  published  in  the 
Federal  Register  (at  57  FR  12666)  a 
proposed  amendment  to  its  regulations 
that  would  (among  other  things)  have 
deferred  the  final  filing  due  date  to  the 
end  of  the  ninth  full  calendar  month  of 
the  premium  payment  year  (e.g..  for 
calendar  year  plans.  September  30th). 

Seven  commenters  addressed  this 
issue.  Two  indicated  simple  approval. 
The  other  five  urged  a  further  deferral, 
to  the  middle  of  the  following  month 
(e.g..  for  calendar  year  plans.  October 
15th).  The  latter  date  is  the  due  date  (as 
often  extended)  for  the  Form  5500  and 
Schedule  B  thereto,  on  which  the 
Alternative  Calculation  Method  in  the 
PBGC's  regulation  on  Premium  Rates 
(29  CFR  part  4006)  is  based.  Reasons 
given  for  the  further  deferral  included 
the  avoidance  of  confusion  and 
administrative  burdens  caused  by  the 
premiimi  form's  not  being  coordinated 
with  the  Form  5500  and  Schedule  B. 
and  the  consistency  and  simplicity  that 
would  result  if  the  filing  due  dates  were 
coordinated. 

The  PBGC  has  concluded  that  the 
further  deferral  suggested  by  the 
commenters  is  appropriate,  and  that  the 
method  of  computing  the  premium 


filing  deadline  for  plans  whose  plan 
years  do  not  begin  on  the  first  of  a 
month  should  match  the  method  for 
computing  the  Form  5500  filing 
deadline  for  such  plans. 

Accordingly,  this  final  rule  moves  the 
final  filing  due  date  to  the  15th  day  of 
the  tenth  full  calendar  month  of  the 
premium  payment  year,  subject  to  the 
existing  special  rules  for  plans  that 
change  plan  years  and  for  new  and 
newly-covered  plans.  Thus,  the  due  date 
will  now  be  October  15th  for  calendar 
year  plans.  For  non-calendar-year  plans 
with  plan  years  beginning  on  the  first 
day  of  the  month,  the  extension  is  one 
month.  For  example,  the  final  premium 
filing  date  for  a  July  1  plan  moves  from 
March  15  to  April  15.  A  plan  whose 
plan  year  begins  on  a  date  other  than  the 
first  of  a  month  gets  a  two-month 
extension  from  the  due  date  under  the 
old  rule  in  order  to  parallel  the  Form 
5500  due  date.  Thus,  for  example,  a 
plan  whose  plan  year  begins  on  January 
2d  will  now  have  until  November  15  to 
file  (compared  to  September  15  under 
the  old  rule). 

Compliance  With  Rulemaking 
Guidelines;  Economic  Impact  Analysis 

This  action  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866  as  an 
economically  significant  regulatory 
action.  The  Office  of  Management  and 
Budget  has  determined  that  this  action 
is  a  "major  rule"  as  defined  in  5  U.S.C. 
804(2)  for  purposes  of  Congressional 
review  of  agency  rulemaking  under 
subtitle  E  of  title  II  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

PBGC  premium  payments  are 
included  as  receipts  in  the  Federal 
budget.  Moving  the  final  premium  due 
date  will  shift  an  estimated  $350  million 
(representing  primarily  calendar  year 
plans'  final  premium  payments)  from 
the  end  of  fiscal  year  1999  to  the 
beginning  of  fiscal  year  2000.  Under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  OMB  treats  a  rule 
with  a  Federal  budget  impact  of  over 
$100  million  in  one  year  as  a  major  rule. 
Thus,  the  movement  of  the  final 
premium  filing  date — which  results 
only  in  deferral,  not  loss,  of  the 
approximately  $350  million  in  premium 
payments  that  would  otherwise  be 
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received  on  September  15 — makes  this  a 
major  rule. 

The  due  date  change  will  reduce  the 
PBGC's  interest  income  by  about  $2 
milUon  per  year  (one  month  of  lost 
interest  income  on  most  plans'  final 
premiimi  payments),  which  represents 
less  than  one-quarter  of  one  percent  of 
the  PBGC's  annual  premium  revenue. 
Because  the  PBGC's  lost  interest  income 
will  be  offset  by  an  interest  gain  for 
premium  payers,  this  extension  creates 
a  transfer  from  the  PBGC  to  premium 
payers  of  approximately  $2  million  per 
year. 

The  rule,  aimed  at  providing  better 
customer  service,  will  create  benefits  for 
premium  payers  in  the  form  of  reduced 
administrative  biudens  associated  with 
PBGC  premivun  filings.  This  is  because 
plans  will  be  able  to  prepare  their  final 
premiiun  filings  at  the  same  time  as 
their  Form  5500  filings  (including  the 
Schedule  B  actuarial  information).  No 
alternative  final  due  date  would  achieve 
this  residt  more  effectively  or  with  less 
cost. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  effect  of 
this  rule  is  simply  to  give  most  plan 
administrators  one  more  month  to  file 
premiiun  declarations  and  pay 
premiiuns  than  under  the  existing 
regulation.  Premium  payers  that  take 
advantage  of  the  deferral  will  have  the 
opportunity  to  get  an  additional  month's 
investment  earnings  on  the  amoimt  of 
their  premium  payments,  and  their 
service  providers  may  charge  less 
because  the  premium  forms  can  be 
prepared  at  the  same  time  as  the  Form 
5500  filing.  However,  while  the  PBGC 
expects  plans  to  realize  administrative 
cost  savings  from  this  rule,  it  does  not 
expect  the  economic  impact  to  be 
significant  for  small  entities. 
Accordingly,  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

List  of  Subjects  in  20  CFR  Part  4007 

Penalties,  Pension  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  29 
CFR  part  4007  is  amended  as  follows: 

PART  4007— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  4007 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 
1307. 

2.  In  §4007.11,  paragraph  (a)(1)  is 
amended  by  removing  the  words  "the 
fifteenth  day  of  the  eighth  full  calendar 


month  following  the  month  in  which 
the  plan  year  began"  and  adding  in  their 
place  the  words  "the  fifteenth  day  of  the 
tenth  full  calendar  month  following  the 
end  of  the  plan  year  preceding  the 
premiiun  payment  year";  paragraph 
(a)(2)(ii)  is  amended  by  removing  the 
words  "the  fifteenth  day  of  the  eighth 
full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins"  and  adding  in  their  place 
the  words  "the  fifteenth  day  of  the  tenth 
full  calendar  month  following  the  end  of 
the  plan  year  preceding  the  premium 
payment  year";  and  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§4007.11    Due  dates. 

•         •         *         *      '  * 

(c)  *  •  * 

(1)  The  fifteenth  day  of  the  tenth  full 
calendar  month  that  began  on  or  after 
the  later  of — 

(i)  The  first  day  of  the  premium 
payment  year;  or 

(ii)  The  day  on  which  the  plan 
became  effective  for  benefit  accruals  for 
future  service;  ^ 

***** 

Issued  in  Washington,  DC,  this  7th  day  of 
December,  1998. 

Alexis  M.  Herman, 

Chairwan,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chairman  to  issue  this  fmal 
rule. 

James  J.  Keightley, 

Secretary,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

[PR  Doc.  98-33036  Filed  12-11-98;  8:45  am] 
BILLING  COOE  7706-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32CFRPart888g 

Organizational  and  Representational 
Activities  of  Military  Personnel 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule;  removal. 

summary:  The  Department  of  the  Air 
Force  is  amending  Title  32,  Chapter  VII 
of  the  CFR  by  removing  Part  888g, 
Organizational  and  Representational 
Activities  of  Military  Personnel.  This 
rule  is  removed  because  it  duplicates 
the  information  found  in  32  CFR  Part 
143,  DoD  Policy  on  Organizations  That 
Seek  To  Represent  or  Organize  Members 
of  the  Armed  Forces  in  Negotiation  or 
Collective  Bargaining. 


EFFECTIVE  DATE:  December  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  James  Moody,  Headquarters,  U.S. 
Air  Force,  AF/JAG,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420, 
(703r614-5732. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  8012,  70A  Stat.  488  (10 
U.S.C.  8012). 
PART  888g— (REMOVED] 

Accordingly.  32  CFR,  Chapter  VII,  is 
amended  by  removing  Part  888g. 
Carolyn  A.  Limsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-33086  Filed  12-11-98;  8:45  am) 

BILLING  COOE  S001-06-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-«8-168] 

RIN211&-AE47 

Drawbridge  Operation  Regulations: 
Fort  Point  Channel,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  District  Commander. 
First  Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  listed  under  33  CFR 
117.399,  governing  the  operation  of  the 
Northern  Avenue  Bridge,  mile  0.0, 
across  the  Fort  Point  Channel  in  Boston. 
This  deviation  is  being  granted  to  allow 
repairs  to  the  bridge  fender  system  to 
commence  continually  vdthout 
interruption.  This  deviation  will  allow 
the  bridge  owner,  the  City  of  Boston,  to 
require  a  24  hour  advance  notice  for 
bridge  openings,  7  a.m.  to  8  p.m.,  daily, 
by  calUng  (617)  635-7555.  From  8  p.m. 
to  7  a.m.,  daily,  the  draw  need  not  op>en 
for  the  passage  of  vessels.  Vessels  which 
can  pass  under  the  bridge  without  a 
bridge  opening  may  do  so  at  any  time. 
DATES:  This  deviation  is  effective  from 
November  8, 1998  through  January  6, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Kassof,  Chief,  Bridge  Branch  at 
(212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

The  City  of  Boston  requested  a 
temQorary  deviation  from  the  operating 
regulations  for  the  Northern  Avenue 
Bridge  mile  0.0,  in  order  to  conduct 
repairs  to  the  bridge  fender  system.  This 
work  is  essential  for  public  safety.  The 
existing  bridge  fender  has  deteriorated 
and  must  be  replaced  as  soon  as 
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possible.  Vessels  that  can  pass  under  the 
bridge  without  an  opening  may  do  so  at 
all  times. 

This  deviation  to  the  operating 
regulations  will  allow  the  City  of  Boston 
to  open  the  bridge  after  a  24  hour 
advance  notice  is  provided  by  calling 
(617)  635-7555.  From  8  p.m.  to  7  a.m.. 
daily,  the  draw  need  not  open  for  the 
passage  of  vessels.  This  deviation  from 
the  normal  operating  regulations  is 
authorized  under  33  CFR  117.35. 

Dated:  November  17, 1998. 

R.M.  Larrabee. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 

[FR  Doc.  98-33076  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  165 

tCGD1-98-171] 

RIN2115-AA97 

gH 

Safety  Zone:  Explosive  Load,  Bath  Iron 
Works,  Bath,  ME 

^H 

agency:  Coast  Guard.  DOT. 

^H 

action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  to 
close  a  portion  of  the  Kennebec  River  to 
waterway  traffic  in  a  400  foot  radius 
around  Bath  Iron  Works,  Bath,  ME,  for 
an  explosive  load,  from  6  a.m. 
November  25,  1998  through  12  p.m. 
December  23,  1998.  This  safety  zone  is 
needed  to  protect  persons,  facilities, 
vessels  and  others  in  the  maritime 
commimity  from  the  safety  hazards 
associated  with  the  handling  and 
transportation  of  explosives.  Entry  into 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  from  6  a.m. 
November  25,  1998  until  12  p.m. 
December  23.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.D.  Gafkjen.  Chief  of 
Response  and  Planning.  Captain  of  the 
Port.  Portland  at  (207)  780-3251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Good  cause  exists  for  not  publishing  a 
NPRM  and  for  making  this  regulation 
effective  in  less  than  30  days  after 
Federal  Register  publication.  Due  to  the 
complex  planning  and  coordination 
involved,  final  details  for  the  closure 


were  not  provided  to  the  Coast  Guard 
until  November  23,  1998,  making  it 
impossible  to  publish  a  NPRM  or  a  final 
rule  30  days  in  advance.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  this  safety  zone  is  needed  to 
protect  persons,  facilities,  vessels  and 
others  in  the  maritime  community  from 
the  safety  hazards  associated  with  the 
handling  of  explosives. 

Background  and  Puqiose 

The  Explosive  Load  will  occur  from  6 
a.m.  November  25,  1998  until  12  p.m.  to 
December  23,  1998.  The  safety  zone 
covers  the  waters  of  the  Kennebec  River, 
Bath,  ME,  in  a  400-foot  radius  around 
Bath  Iron  Works,  Bath,  ME.  This  safety 
zone  is  required  to  protect  the  maritime 
community  from  the  hazards  associated 
with  the  handling  of  explosives.  Entry 
into  this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  the  Kennebec  River.  Due  to  the 
limited  duration  of  the  safety  zone,  the 
fact  that  the  safety  zone  will  not  restrict 
the  entire  chaneel  of  the  Kennebec 
River,  allowing  traffic  to  continue 
without  obstruction,  and  that  advance 
maritime  advisories  will  be  made,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
ovmed  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.e  of  Commandant  Instruction 
M16475.1B,  (as  revised  by  59  FR  38654, 
July  29,  1994),  this  rule  is  categorically 
excluded  ftt)m  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  is  available  in  the 
docket  for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-€  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  section  165.T01- 
CGDl-171  to  read  as  follows: 

§  165.T01-CGD1-171     Explosive  Load, 
Bath  Iron  Works,  Bath,  ME 

(a)  Location.  The  safety  zone  covers 
the  waters  of  the  Kennebec  River,  Bath, 
ME,  in  a  400  foot  radius  around  Bath 
Iron  Works,  Bath,  ME. 

(b)  Effective  date.  The  explosive  load 
will  occur  from  6  a.m.  November  25, 
1998  until  12  p.m.  December  23.  1998. 
The  safety  zone  covers  the  waters  of  the 
Kermebec  River,  Bath.  ME. 
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OU.S.C.  191; 
-6  and  160.5; 


one  covers 
River,  Bath, 
•und  Bath 


(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  C.F.R. 
165.23  apply. 

(2)  All  persons  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.S. 
Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed. 

(3)  In  accordance  with  the  general 
regulations  in  section  165.23  of  this 
pfflt,  entry  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Portland,  ME. 

Dated:  November  24, 1998. 
R.A.  Nash, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port,  Portland,  Maine. 
[FR  Doc.  98-33080  Filed  12-11-98;  8:45  ami 
BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  and  402 

[HCFA-6135-FC] 

Medicare  and  Medicaid  Program;  Civil 
Money  Penalties,  Assessments, 
Exclusions,  and  Related  Appeals 
Procedures 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

summary:  This  rule  establishes 
procedures  for  imposing  civil  money 
penalties,  assessments,  and  exclusions 
for  certain  violations  of  the  Medicare 
and  Medicaid  programs.  The  regulations 
also  provide  for  hearings  and  appeals 
when  those  penalties,  assessments,  and 
exclusions  are  imposed.  These 
procedures  are  based  on  the  procedures 
that  the  Office  of  the  Inspector  General 
has  promulgated  for  the  civil  money 
penalties,  assessments,  and  exclusions. 
These  regulations  are  designed  to 
protect  program  beneficiaries  from  unfit 
health  care  practitioners  and  to 
otherwise  improve  antifraud  provisions 
under  the  Medicare  and  Medicaid  Acts. 
DATES:  These  regulations  are  effective 
on  January  13,  1999.  Comments  must  be 
received  by  February  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Cohen,  (410)  786-3349 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 


address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
6135-FC.  PO  Box  26676,  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA6135FC@hcfa.gov.  For  e- 
mail  comment  procedures,  see  the 
beginning  of  SUPPLEMENTARY 
INFORMATION.  For  further  information  on 
ordering  copies  of  the  Federal  Register 
containing  this  document  and  on 
electronic  access,  see  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 
Electronically  submitted  comments  will 
be  available  for  public  inspection  at  the 
Independence  Avenue  address  below. 
SUPPLEMENTARY  INFORMATION: 

E-Mail,  Comments,  Procedures, 
Availability  of  Copies,  and  Electronic 
Access 

E-mail  comments  must  include  the 
full  name  and  address  of  the  sender  and 
must  be  submitted  to  the  referenced 
address  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments. 

Because  of  staffing  and  resoiure 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-0047-P  and  the  specific  section 
or  sections  of  the  proposed  rule.  Both 
electronic  and  written  comments 
received  by  the  time  and  date  indicated 
above  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  fi-om  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
Electronic  and  legible  wrritten  comments 
will  also  be  posted,  along  with  this 
proposed  rule,  at  the  following  web  site: 
http://aspe.os.dhhs.gov/admnsimp/. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  tMs  docvunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 


payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  numt)er  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubfic  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web,  http://vvrww.access.gpo.gov/ 
nara/,  by  using  local  WAIS  client 
software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  (202)  512-1661;  type 
swais,  then  login  as  guest  (no  password 
required). 

I.  Background 

In  1981,  the  Congress  added  section 
11 28 A  to  the  Social  Security  Act  (the 
Act)  isection  2105  of  Pub.L.  97-35)  to 
authorize  the  Secretary  of  Health  and 
Hiunan  Services  to  impose  civil  money 
penalties  and  assessments  on  certain 
health  care  facilities,  health  care 
practitioners,  and  other  suppliers  under 
the  Medicare  and  Medicaid  programs. 
Civil  money  penalties  and  assessments 
provi.de  an  alternative  enforcement  tool 
for  agencies  to  establish  compliance 
with  legal  and  program  standards  and 
are  in  addition  to  potential  criminal 
proceedings. 

Since  1981,  the  Congress  has 
significantly  increased  both  the  number 
and  the  types  of  circumstances  under 
which  the  Secretary  may  impose  civil 
money  penalties.  Some  of  the  civil 
money  penalty  authorities  address 
fraud,  misrepresentation,  or  falsification 
while  others  address  noncompliance 
with  programmatic  or  regulations 
requirements.  The  Secretary  has 
delegated  the  authority  for  these 
provisions  to  either  the  Office  of 
Inspector  General  (OIG)  or  HCFA  (58  FR 
52967,  October  20,  1994).  Under  this 
delegation  of  authority,  the  OIG  has  the 
authority  to  impose  civil  money 
penalties  and  prosecute  cases  involving 
dvil  money  penalties  and  assessments 
that  were  delegated  to  HCFA  if  HCFA 
and  the  OIG  jointly  determine  it  to  be 
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in  the  interest  of  economy,  efficiency,  or 
effective  coordination  of  activities. 

On  October  31,  1994,  the  Social 
Security  Amendments  of  1994  (Pub.  L. 
103-432)  were  enacted.  This  law 
repealed  several  statutory  provisions 
providing  for  civil  money  penalties  and 
established  additional  civil  money 
penalty  provisions.  On  August  21,  1996, 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L. 
104-191)  was  enacted.  This  law 
provides  for  higher  maximum  civil 
money  penalties  ($10,000  instead  of 
$2,000)  for  certain  of  the  violations  and 
also  increased  the  assessments  that  can 
be  imposed  for  those  violations. 

Most  of  the  specific  statutory 
provisions  authorizing  civil  money 
penalties  also  permit  the  Secretary  of 
Health  and  Hiunan  Services  (or  his  or 
her  designee)  to  impose  an  assessment 
in  addition  to  the  civil  money  penalty. 
An  assessment  is  an  additional 
monetary  payment  in  lieu  of  damages 
sustained  by  HHS  or  a  State  agency.  The 
maximum  amount  of  the  assessment 
varies  according  to  the  civil  money 
penalty  (from  $1,000  to  $25,000)  and  is 
not  more  than  three  times  the  amount 
claimed  for  each  service  upon  which  the 
civil  money  penalty  was  based.  Also,  for 
many  statutory  violations,  the  Secretary 
of  Health  and  Human  Services  or  his  or 
her  designee  may  exclude  the 
individual  or  entity  violating  the  statute 
from  participating  in  a  Federal  health 
care  program  for  certain  specific  periods 
of  time.  A  Federal  health  care  program 
is  defined  in  section  1128B  of  the  Act 
(42  U.S.C.  1320(a)-7b)  as  "any  plan  or 
program  that  provides  health  benefits, 
whether  directly,  through  insurance,  or 
otherwise,  which  is  funded  directly,  in 
whole  or  in  part,  by  the  United  States 
Government  (other  than  the  health 
insurance  program  under  chapter  89  of 
title  5,  United  States  Code);  or  *   *   * 
any  State  health  care  program  as  defined 
in  section  1128(h)  of  the  Social  Security 
Act." 

The  regulations  currently  governing 
civil  money  penalties,  assessments,  and 
civil  money  penalty-related  exclusions 
are  contained  in  42  CFR  part  1003. 
Procedures  for  hearings  and  appeals  of 
civil  money  penalties,  assessments,  and 
exclusions  are  in  42  CFR  part  1005. 

n.  Regulations  Revisions 

This  final  rule  with  comment  period 
duphcates  in  substance  42  CFR  part 
1003  for  most  of  the  civil  money 
penalties  and  related  assessments  that 
have  been  delegated  to  HCFA.  Other 
rules  concerning  civil  money  penalties 
and  assessment  authorities  that  have 
been  delegated  to  HCFA,  such  as  those 
imposed  for  violations  by  long  term  care 


facilities  and  clinical  laboratories,  have 
already  been  codified  in  the  Code  of 
Federal  Regulations.  Civil  money 
penalties  and  assessments  that  were 
added  by  the  Balanced  Budget  Act  of 
1997  (BBA),  Pub.  L.  105-33  (August  5, 
1997)  and  that  are  delegated  to  HCFA  in 
the  future  will  be  added  to  the  Code  of 
Federal  Regulations  through  another 
Federal  Register  document,  as  will  the 
specific  rules  concerning  the  exclusions 
that  HCFA  is  authorized  to  impose. 

Although  we  are  not  addressing  the 
civil  money  penalties  and  assessments 
added  by  the  BBA  in  this  regulation,  it 
is  important  to  recognize  the  impact  of 
the  BBA  on  certain  provisions  of  this 
regulation.  Section  4507  of  the  BBA 
permits  a  physician  or  practitioner  to 
enter  into  private  contracts  with 
Medicare  beneficiaries  for  services 
furnished  on  or  after  January  1,  1998.  If 
a  physician  or  practitioner  enters  into  a 
private  contract,  he  or  she  has  "opted 
out"  of  the  Medicare  program  for  two 
years  for  all  covered  items  or  services 
furnished  to  Medicare  beneficiaries.  A 
beneficiary  who  enters  into  a  private 
contract  agrees  to  waive  the  right  to 
Medicare  payment  for  services  rendered 
by  the  physician  or  practitioner  and  to 
pay  the  physician  or  practitioner 
without  regard  to  any  limits  that  would 
otherwise  apply  to  what  the  physician 
or  practitioner  could  charge.  We  are 
clarifying  here  that  physicians  and 
practitioners  who  enter  into  valid 
private  contracts  will  not  be  subject  to 
civil  money  penalties  and  assessments 
under  this  regulation  unless  they 
knowingly  and  willfully  violate  the 
terms  of  the  private  agreement.  In 
particular,  physicians  and  practitioners 
will  not  be  subject  to  penalties  and 
assessments  pursuant  to  section 
1834(c)(4)  of  the  Social  Security  Act, 
which  provides  for  sanctions  against 
physicians  who  charge  in  excess  of  the 
limiting  charge,  or  section  1848(g)(4)  of 
the  Act,  which  imposes  sanctions  on 
physicians  and  practitioners  who 
violate  the  mandatory  submission  of 
claims  requirement  of  the  statute. 

The  civil  money  penalties  to  which 
this  rule  pertains  include  those  that 
apply  to  Medicare  payments  or  billings 
as  "assignment"  violations;  violations 
involving  the  failure  to  provide 
information  or  improperly  providing 
information;  violations  of  charge  or 
service  limits;  and  violations  of 
Medigap  and  Medicare  Select 
requirements. 

This  rule  adds  a  new  part  to  chapter 
rV  of  title  42  of  the  Code  of  Federal 
Regulations.  This  new  part  is  part  402 
and  is  entitled  Civil  Money  Penalties, 
Assessments  and  Exclusions.  We  are 
dividing  the  part  into  three  subparts  for 


the  present:  Subpart  A-General 
Requirements;  Subpart  B-Civil  Money 
Penalties  and  Assessments;  and  Subpart 
C-Exclusions  (which  is  reserved  for 
future  use). 

Subpart  A  contains  the  statutory 
authorities  for  most  of  the  civil  money 
penalties,  assessments,  and  exclusions 
that  the  Secretary  has  delegated  to 
HCFA.  The  remainder  of  the  subpart 
contains  the  general  requirements  and 
procedures  that  are  common  to  the 
imposition  of  civil  money  penalties, 
assessments,  and  exclusions.  These 
procedures  are  based  on  the  OIG 
regulations  in  42  CFR  part  1003. 

Under  the  Secretary's  delegation, 
some  authorities  will  be  enforced  by  the 
Office  of  Inspector  General,  even  though 
similar  penalties,  applicable  under  other 
statutes,  are  delegated  to  HCFA.  For 
instance,  two  of  the  statutory  citations 
that  subject  violators  to  potential 
sanctions  (section  1842(p)(3)(A)  and 
1848(g)(1)(B))  authorize  HCFA  to 
impose  various  penalties  for  abusive 
practices  involving  bills  or  requests  for 
payment  that  are  not  made  on  an 
assignment-related  basis.  We  note  that 
the  OIG  has  the  comparable  authority 
under  section  11 28  A  of  the  Act  to 
impose  civil  money  penalties  for  those 
abusive  practices  in  cases  where 
payment  is  requested  on  an  assignment- 
related  basis.  Although  the  OIG 
penalties  are  not  listed  in  this  section, 
we  want  to  make  clear  that  individuals 
involved  in  abusive  billing  practices  are 
subject  to  penalties,  whether  or  not  the 
claim  is  submitted  on  an  assignment- 
related  basis. 

Subpart  B  includes  procedures 
specific  to  the  imposition  of  civil  money 
penalties  and  assessments.  These  rules 
are  also  based  on  those  the  OIG  uses  in 
42  CFR  part  1003. 

Our  regulations  are  based  on  those  in 
part  1003  but  are  organized  somewhat 
differently  in  order  to  be  able  to,  in  the 
future,  include  all  our  rules  regarding 
exclusions  in  more  detail.  The 
organization  will  also  make  the 
regulations  easier  to  understand  and  to 
find.  The  organizational  changes  are  not 
substantive;  they  change  neither  the 
procedures  nor  the  extent  of  the 
regulations*  applicability. 

Although  the  OIG  regulations 
generally  refer  to  the  OIG  as  the 
goveriunent  entity  implementing  a  given 
function,  our  new  regulations  will  refer 
to  "HCFA  or  OIG"  as  the  government 
agent. 

Another  purely  technical  departiue 
from  the  OIG  regulations  is  our 
inclusion  of  a  description  of  all  the 
statutory  citations.  HCFA  is  revising  its 
rules  to  include  a  description  of  all 
pertinent  statutory  citations  in  a 
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particular  section,  rather  than  using  a 
long  list  of  citations  (by  number  only)  in 
the  "Authority"  paragraph  that 
currently  appears  in  each  part  or 
subpart  in  title  42  of  the  Code  of  Federal 
Regulations.  The  descriptions,  of  course, 
also  include  the  new  authorities  that  are 
not  in  the  existing  OIG  rules.  We  also 
make  several  editorial  changes  and 
clarifying  changes  designed  to  make  the 
language  clearer  to  the  public. 

Trie  regulations  provisions  in  this  rule 
do  not  revise  any  procedures  or  rights 
currently  available  to  any  person  on 
whom  we  may  impose  a  civil  money 
penalty,  assessment,  or  exclusion.  The 
procedures  we  will  follow  also  remain 
the  same. 

IIL  Impact  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  health  care  providers  and 
suppliers  of  services  (except  some 
individual  physicians)  are  considered  to 
be  small  entities.  Individuals  and  States 
are  not  included  in  the  definition  of  a 
small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  indicated  above,  the  provisions  in 
this  final  rule  with  comment  period 
provide  HCFA  (and  the  OIG)  with 
regulations  to  implement  the  statutory 
authorities  to  levy  civil  money  penalties 
and  assessments  against  providers  and 
physicians  and  other  suppliers  of 
services.  The  civil  money  penalties  to 
which  this  rule  pertains  include  those 
that  apply  to  Medicare  payments  or 
bilhngs  as  "assignment"  violations; 
violations  involving  the  failure  to 
provide  information  or  the  improper 
provision  of  information;  violations  of 
charge  or  service  limits;  and  violations 
of  Medigap  and  Medicare  Select 
requirements.  Most  of  these  authorities 
rested  solely  with  the  OIG  until  October 
1994;  there  are  also  a  few  new 
authorities,  which  are  included  in  the 
new  part  402.  These  new  authorities  do 
not  materially  expand  or  increase  the 
overall  impact  of  civil  money  penalty 


oversight  activities.  This  final  rule 
basically  transfers  the  existing  civil 
money  penalty  functional  responsibility 
(along  with  the  new  authorities)  for 
assuring  compliance  with  programatic 
and/or  regulations  violations  (versus 
fraud,  misrepresentation,  and 
falsification  types  of  violations,  which 
remain  with  the  OIG)  from  the  OIG  to 
HCFA.  It  is  expected  that  no  significant 
economic  impact  will  be  imposed  on  a 
substantial  number  of  small  business 
entities  as  a  result  of  this  action. 

For  this  reason,  any  new  economic 
effect  of  these  regulations  should  be 
minimal,  affecting  only  those  that  have 
engaged  in  prohibited  behavior 
contained  in  the  authorities  put  in  place 
on  or  after  October  31,  1994;  the 
economic  effect  of  the  already  existing 
authorities  is  not  new  and  is  also 
minimal  because  of  the  relatively  few 
violators  involved.  We  believe  the 
majority  of  the  persons  and  entities 
subject  to  these  regulations  do  not 
commit  the  violations  discussed  in 
these  regulations.  Those  providers, 
physicians,  and  suppliers  that  are  not 
currently  in  compliance  with  existing 
and  new  authorities  will  be  subject  to 
more  vigorous  enforcement  of  these 
provisions  of  the  CMP  oversight  activity 
and  may  experience  a  significant 
economic  impact  as  a  result  of  such 
violations.  However,  the  population 
subject  to  such  actions  is  reasonably 
believed  to  be  a  very  minor  portion  of 
the  total  population  of  providers, 
physicians  and  other  suppliers. 
Moreover,  small  rural  hospitals  are  not 
expected  to  be  appreciably  affected  by 
this  final  rule.  In  addition,  there  are 
minimal  costs  and  savings  to  the 
government. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1 102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

rV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble  and  wrill  respond  to  the 


comn|ents  in  the  preamble  to  any 
subsequent  Federal  Register  document. 

V.  W^ver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

It  would  be  contrary  to  the  public 
interest  to  delay  the  publication  of  these 
rules  pending  completion  of  the  usual 
notice  and  comment  procedures.  The 
delay  would  be  contrary  to  the  public 
interest  because  HCFA  would^iot  be 
able  to  utilize  fully  civil  money 
penalties  and  assessments  as  tools  to 
encourage  compliance  with  certain 
provisions  of  the  Medicare  Act  as  the 
Congress  intended.  These  provisions  are 
designed  to  discourage  entities  from 
engaging  in  fraudulent  and  abusive 
behavior.  According  to  the  General 
Accounting  Office's  report.  Vulnerable 
Payers  Lose  Billions  to  Fraud  and  Abuse 
(GAO/HRD-92-69).  costs  of  health  care 
baud  and  abuse  are  estimated  to  t>e  ten 
percent  of  our  total  health  care 
spending.  The  Medicare  trust  funds  and 
the  public  are  significantly  harmed  by 
these  abusive  practices,  and  we  find  that 
further  delaying  the  use  of  these 
sanctions  pending  the  end  of  a  public 
comment  period  would  be  contrary  to 
the  public's  interest. 

We-also  believe  it  is  unnecessary  to 
delay  publication  of  these  final  rules 
pending  completion  of  a  notice  and 
comment  period.  We  are  adopting  the 
OIG's  procedures  and  policies  as  our 
own  and  are  not  revising  the  rights  of 
persons  to  whom  the  provisions  pertain. 
Over^e  years,  the  Department  of 
Health  and  Human  Services  has 
published  the  substance  of  the  OIG's 
regulations  in  proposed  rules  that 
solicited  comment  and  responded  to 
those  comments  in  final  rules  (55  FR 
12205.  April  2,  1990;  57  FR  3298, 
January  29,  1992).  The  procedures  in 
this  rule  do  not  differ  significantly  from 
the  OIG  rules  and  we  believe  it  is 
redundant  to,  in  effect,  propose  rules 
that  are  already  contained  in  the  Code 
of  Federal  Regulations. 

Finally,  a  delay  of  publication  of  the 
final  rule  is  unnecessary  because  all  of 
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the  specific  civil  money  penalties  are 
required  by  the  current  statute.  Thus, 
the  one  significant  addition  to  the  OIG 
rules,  the  addition  of  the  new 
authorities,  is  not  discretionary  and  we 
would  not  be  able  to  change  these 
authorities  in  the  regulations  in 
response  to  public  comment. 

Accordingly,  we  find  good  cause  for 
waiving  the  prior  notice-and-comment 
procedure  as  unnecessary  and  contrary 
to  the  public  interest. 

List  of  Subjects  in  42  CFR  Part  402 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Medicaid,  Medicare, 
Penalties. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  400-HAMENOED] 

A.  Part  400  is  amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C.  Chapter  35. 

2.  Section  400.200  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  for  "DAB"  to  read  as  follows: 

§400.200    General  definitions. 

*  *         »         *         * 

DAB  stands  for  Departmental  Appeals 
Board. 

•  *        *        «        * 

B.  A  new  part  402  is  added  to  read  as 
follows: 

PART  402— CIVIL  H^NEY  PENALTIES, 
ASSESSMENTS,  AND  EXCLUSIONS 

Subpart  A— General  Provisions 

Sees. 

402.1     Basis  and  scope. 

402.3    Definitions. 

402.5    Right  to  a  hearing  before  the  final 

determination. 
402. 7    Notice  of  proposed  determination. 
402.9    Failure  to  request  a  hearing. 
402.11     Notice  to  other  agencies  and  other 

entities. 
402.13    Penalty,  assessment,  and  exclusion 

not  exclusive. 
402.15    Collateral  estoppel. 
402.17    Settlement. 
402.19    Hearings  and  appeals. 
402.21     Judicial  review. 

Subpart  B— Penalties  and 
Assessments 


Sees. 

402.105 

402.107 

402.109 

402.111 


Amount  of  penalty. 

Amount  of  assessment. 

Statistical  sampling. 

Factor  consideration 
determinations  regarding  the  amount  of 
penalties  and  assessments. 
402.113    When  a  penalty  and  assessment  are 
collectible. 


402. 1 1 5    Collection  of  assessment  and 
penalty. 

Subpart  C— Exclusions  [Reserved] 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— General  Provisions 

§  402. 1    Basis  and  scope. 

(a)  Basis.  This  part  is  based  on  the 
sections  of  the  Act  that  are  specified  in 
paragraph  (c)  of  this  section. 

(b)  Scope.  This  part — 

(ij  Provides  for  the  imposition  of  civil 
money  penalties,  assessments,  and 
exclusions  against  persons  that  violate 
the  provisions  of  the  Act  specified  in 
paragraph  (c),  (d),  or  (e)  of  this  section; 
and 

(2)  Sets  forth  the  appeal  rights  of 
persons  subject  to  penalties, 
assessments,  or  exclusion  and  the 
procedures  for  reinstatement  following 
exclusion. 

(c)  Civil  money  penalties.  HCFA  or 
OIG  may  impose  civil  money  penalties 
against  any  person  or  other  entity 
specified  in  paragraphs  (c)(1)  through 
(c)(30)  of  this  section  under  the 
identified  section  of  the  Act.  The 
authorities  that  also  permit  imposition 
of  an  assessment  or  exclusion  are  noted 
in  the  applicable  paragraphs. 

(1)  Sections  1833(h)(5)(D)  and 
1842(j)(2) — Any  person  that  kno.vnngly 
and  willfully,  and  on  a  repeated  basis, 
bills  for  a  clinical  diagnostic  laboratory 
test,  other  than  on  an  assignment-related 
basis.  This  provision  includes  tests 
performed  in  a  physician's  office  but 
excludes  tests  performed  in  a  riu-al 
health  clinic.  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(2)  Section  1833(i)(6) — Any  person 
that  knowingly  and  willfully  presents, 
or  causes  to  be  presented,  a  bill  or 
request  for  payment  for  an  intraocular 
lens  inserted  during  or  after  cataract 
surgery  for  which  the  Medicare  payment 
rate  includes  the  cost  of  acquiring  the 
class  of  lens  involved. 

(3)  Section  1833{q)(2)(B)— Any  enUty 
that  knowingly  and  willfully  fails  to 
provide  information  about  a  referring 
physician,  including  the  physician's 
name  and  imique  physician 
identification  number  for  the  referring 
physician,  when  seeking  payment  on  an 
unassigned  basis.  (This  violation,  if  it 
occiu^  in  repeated  cases,  may  also  cause 
an  exclusion.) 

(4)  Sections  1834(a)(ll)(A)  and 
1842(j)(2)— Any  durable  medical 
equipment  supplier  that  knowingly  and 
willfully  charges  for  a  covered  service 
that  is  furnished  on  a  rental  basis  after 
the  rental  payments  may  no  longer  be 


made  (except  for  maintenance  and 
servicing)  as  provided  in  section 
1834(a)(7)(A).  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

•    (5)  Sections  1834(a)(18)(B)  and 
1842(j)(2) — Any  nonparticipating 
durable  medical  equipment  supplier 
that  knowringly  and  willfully,  in 
violaUon  of  section  1834(a)(l8)(A),  fails 
to  make  a  refund  to  Medicare 
beneficiaries  for  a  covered  service  for 
which  payment  is  precluded  due  to  an 
unsolicited  telephone  contact  from  the 
supplier.  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(6)  Sections  1834(b)(5)(C)  and 
1842(j)(2) — Any  nonpeirticipating 
physician  or  supplier  that  knowingly 
and  willfully  chju^es  a  Medicare 
beneficiary  more  than  the  limiting 
charge,  as  specified  in  section 
1834(b)(5)(B),  for  radiologist  services. 
(This  violation  may  also  include  an 
assessment  and  cause  exclusion.) 

(7)  Sections  1834(c)(4)(C)  and 
1842(j)(2) — Any  nonparticipating 
physician  or  supplier  that  knowingly 
and  willfully  charges  a  Medicare 
beneficiary  more  than  the  limiting 
charge,  as  specified  in  section 
1834(c)(4)(B),  for  mammography 
screening.  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(8)  Sections  1834(h)(3)  and 
1842(j)(2) — Any  supplier  of  prosthetic 
devices,  orthotics,  and  prosthetics  that 
knowingly  and  willfully  charges  for  a 
covered  prosthetic  device.  orUiotic,  or 
prosthetic  that  is  furnished  on  a  rental 
basis  after  the  rental  payment  may  no 
longer  be  made  (except  for  maintenance 
and  servicing).  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(9)  Section  1834(j)(2)(A)(iii)— Any 
supplier  of  durable  medical  equipment, 
including  a  supplier  of  prosthetic 
devices,  prosthetics,  orthotics,  or 
supplies,  that  knowingly  and  willfully 
distributes  a  certificate  of  medical 
necessity  in  violation  of  section 
1834(j)(2)(A)(i)  or  fails  to  provide  the 
information  required  under  section 
1834(j)(2)(A)(ii). 

(10)  SecUons  1834(j)(4)  and 
1842(j)(2)— 

(i)  Any  supplier  of  durable  medical 
equipment,  including  a  supplier  of 
prosthetic  devices,  prosthetics, 
orthotics,  or  supplies,  that  knowingly 
and  vnllfuUy  fails  to  make  refunds  in  a 
timely  maimer  to  Medicare  beneficiaries 
for  services  billed  other  than  on  an 
assignment-related  basis  if— 

(A)  The  supplier  does  not  possess  a 
Medicare  supplier  number; 
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(B)  The  service  is  denied  in  advance 
under  section  1834(a)(15);  or 

(C)  The  service  is  determined  not  to 
be  medically  necessary  or  reasonable. 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(11)  Sections  1842(bKl8)(B)  and 
1842(j}(2) — Any  practitioner  specified  in 
section  1842(b){18)(C)  (physician 
assistants,  nurse  practitioners,  clinical 
nurse  specialists,  certified  registered 
nurse  anesthetists,  certified  nurse- 
midwives,  clinical  social  workers,  and 
clinical  psychologists)  or  other  person 
that  knowingly  and  willfully  bills  or 
collects  for  any  services  by  the 
practitioners  on  other  than  an 
assignment-related  basis.  (This  violation 
may  also  include  an  assessment  and 
cause  exclusion.) 

(12)  Sections  1842(k)  and  1842(j)(2)— 
Any  physician  who  knowingly  and 
willfully  presents,  or  causes  to  be 
presented,  a  claim  or  bill  for  an  assistant 
at  cataract  surgery  performed  on  or  after 
March  1, 1987  for  which  payment  may 
not  be  made  l)ecause  of  section 
1862(a)(15).  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(13)  Sections  1842(1)(3)  and 
1842(j)(2) — Any  nonparticipating 
physician  who  does  not  accept  payment 
on  an  assignment-related  basis  and  who 
knowingly  and  willfully  fails  to  refund 
on  a  timely  basis  any  amounts  collected 
for  services  that  are  not  reasonable  or 
medically  necessary  or  are  of  poor 
quality,  in  accordance  with  section 
1842(1)(1)(A).  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(14)  Sections  1842(m)(3)  and 
1842(j)(2) — (i)  Any  nonparticipating 
physician,  who  does  not  accept 
payment  for  an  elective  surgical 
procedure  on  em  assignment-related 
basis  and  whose  charge  is  at  least  $500, 
who  knowingly  and  willfully  fails  to — 

(A)  Disclose  the  information  required 
by  section  1842(m)(l)  concerning 
charges  and  coinsurance  amounts;  and 

(B)  Refund  on  a  timely  basis  any 
amount  collected  for  the  procedure  in 
excess  of  the  charges  recognized  and 
approved  by  the  Medicare  program. 

(ii)  This  violation  may  also  include  an 
assessment  and  cause  exclusion. 

(15)  Sections  1842(n)(3)  and 
1842(j)(2) — Any  physician  who 
knowingly  and  willfully,  in  repeated 
cases,  bills  one  or  more  beneficiaries,  for 
purchased  diagnostic  tests,  any  amount 
other  than  the  payment  amount 
specified  in  section  1842(n)(l)(A)  or 
section  1842(n)(l)(B).  (This  violation 
may  also  include  an  assessment  and 
cause  exclusion.) 


(16)  Section  1842(p)(3)(A)— Any 
physician  who  knowingly  and  willfully 
fails  promptly  to  provide  the 
appropriate  diagnosis  code  or  codes 
upon  request  by  HCFA  or  a  carrier  on 
any  request  for  payment  or  bill  not 
submitted  on  an  assignment-related 
basis  for  any  service  furnished  by  the 
physician.  (This  violation,  if  it  occurs  in 
repeated  cases,  may  also  cause 
exclusion.) 

(17)  Sections  1848(g)(1)(B)  and 
1842(j)(2)— 

(i)  Any  nonparticipating  physician, 
supplier,  or  other  person  that  furnishes 
physicians'  services  and  does  not  accept 
payment  on  an  assigrmient-related  basis, 
that— 

(A)  Knowingly  and  willfully  bills  or 
collects  in  excess  of  the  limiting  charge 
(as  defined  in  section  1848(g)(2))  on  a 
repeated  basis;  or 

(B)  Fails  to  make  an  adjustment  or 
refund  on  a  timely  basis  as  required  by 
section  1848(g)(l)(A)(iii)  or  (iv). 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(18)  Section  1848(g)(3)(B)  and 
1842(j)(2) — Any  person  that  knowingly 
and  willfully  bills  for  State  plan 
approved  pbysicians'  services,  as 
defined  in  section  1848(j)(3),  on  other 
than  an  assignment-related  basis  for  a 
Medicare  beneficiary  who  is  also 
eligible  for  Medicaid  (these  individuals 
include  qualified  Medicare 
beneficiaries).  This  provision  applies  to 
services  furnished  on  or  after  April  1, 
1990.  (This  violation  may  also  include 
an  assessment  and  cause  exclusion.) 

(19)  Section  1848(g)(4)(B)(ii), 
1842(p)(3),  and  1842(j)(2)(A)— 

(i)  Any  physician,  supplier,  or  other 
person  (except  any  person  that  has  been 
excluded  from  the  Medicare  program) 
that,  for  services  furnished  after 
September  1, 1990,  knowingly  and 
willfully — 

(A)  Fails  to  submit  a  claim  on  a 
standard  claim  form  for  services 
provided  for  which  payment  is  made 
under  Part  B  on  a  reasonable  charge  or 
fee  schedule  basis;  or 

(B)  Imposes  a  charge  for  completing 
and  submitting  the  standard  claims 
form. 

(ii)  These  violations,  if  they  occur  in 
repeated  cases,  may  also  cause 
exclusion. 

(20)  Section  1862(b)(5)(C)— Any 
employer  (other  than  a  Federal  or  other 
govermnental  agency)  that,  before 
October  1,  1998,  willfully  or  repeatedly 
fails  to  provide  timely  and  accurate 
information  requested  relating  to  an 
employee's  group  health  insurance 
coverage. 


(2lJ  Section  1862(b)(6)(B)— Any  enUty 
that  knowingly,  willfully,  and 
repeatedly — 

(i)  fails  to  complete  a  claim  form 
relating  to  the  availability  of  other 
health  benefit  plans  in  accordance  with 
section  1862(b)(6)(A);  or 

(ii)  Provides  inaccurate  information 
relating  to  the  availability  of  other 
health  benefit  plans  on  the  claim  form. 

(22)  Section  1877(g)(5) — Any  person 
that  fails  to  report  information  required 
by  HHS  under  section  1877(f) 
concerning  ownership,  investment,  and 
compensation  arrangements.  (This 
violation  may  also  include  an 
assessment  and  cause  exclusion.) 

(23)  SecUons  1879(h),  1834(a)(18), 
and  1842(j)(2)— 

(i)  Any  durable  medical  equipment 
supplier,  including  a  supplier  of 
prosthetic  devices,  prosthetics, 
orthotics,  or  supplies,  that  knowingly 
and  willfully  fails  to  make  refunds  in  a 
timely  manner  to  Medicare  beneficiaries 
for  services  billed  on  an  assignment- 
related  basis  if — 

(A)  The  supplier  did  not  possess  a 
Medicare  supplier  number; 

(B)  The  service  is  denied  in  advance 
under  section  1834(a)(15)  of  the  Act;  or 

(C)  The  service  is  determined  not  to 
be  payable  under  section  1834(a)(17)(b) 
because  of  unsolicited  telephone 
contacts. 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(24)  Section  1882(a)(2) — Any  person 
that  issues  a  Medicare  supplemental 
poUcy  that  has  not  been  approved  by 
the  Siate  regulatory  program  or  does  not 
meet  Federal  standards  on  and  after  the 
effective  date  in  section  1882(p)(l)(C). 
(This  violation  may  also  include  an 
assessment  and  cause  exclusion.) 

(25)  Section  1882{p)(8) — Any  person 
that  sells  or  issues  Medicare 
supplemental  policies,  on  or  after  July 
30,  1992,  that  fail  to  conform  to  the 
NAIG  or  Federal  standards  established 
under  section  1882(p).  (This  violation 
may  also  include  an  assessment  and 
cause  exclusion.) 

(26)  Section  1882(p)(9)(C)— 

(i)  Any  person  that  sells  a  Medicare 
supplemental  policy  and — 

(A)  Fails  to  make  available  for  sale  the 
core  group  of  basic  benefits  when 
selling  other  Medicare  supplemental 
policies  with  additional  benefits;  or 

(B)  Fails  to  provide  the  individual, 
before  the  sale  of  the  policy,  an  outline 
of  coverage  describing  the  benefits 
provided  by  the  policy. 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(27)  Section  1882(q)(5)(C)— 
(i)  Any  person  that  fails  to — 

(A)  Suspend  a  Medicare  supplemental 
policy  at  the  policyholder's  request,  if 
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the  policyholder  applies  for  and  is 
determined  eligible  for  medical 
assistance,  and  the  policyholder 
provides  notice  within  90  days  of  the 
eligibihty  determination;  or 

(B)  Automatically  reinstate  the  poHcy 
as  of  the  date  of  termination  of  medical 
assistance  if  the  policyholder  loses 
eligibility  for  medical  assistance  and  the 
policyholder  provides  notice  within  90 
days  of  loss  of  eUgibihty. 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(28)  Section  1882(r)(6}(A)— Any 
person  that  fails  to  provide  refunds  or 
credits  as  required  by  section 
1882(r)(l)(B).  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(29)  Section  1882(s)(3)— 
(i)  Any  issuer  of  a  Medicare 

supplemental  policy  that — 

(A)  Does  not  waive  any  time  periods 
applicable  to  preexisting  conditions, 
waiting  periods,  elimination  periods,  or 
probationary  periods  if  the  time  periods 
were  already  satisfied  under  a  preceding 
Medicare  supplemental  policy;  or 

(B)  Denies  a  policy,  conditions  the 
issuance  or  effectiveness  of  the  policy, 
or  discriminates  in  the  pricing  of  the 
policy  based  on  health  status  or  other 
criteria  as  specified  in  section 
1882(s)(2)(A). 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(30)  Section  1882(t)(2)— 

(i)  Any  issuer  of  a  Medicare 
supplemental  policy  that — 

(A)  Fails  substantially  to  provide 
medically  necessary  services  to 
enrollees  seeking  the  services  through 
the  issuer's  network  of  entities; 

(B)  Imposes  premiums  on  enrollees  in 
excess  of  the  premiums  approved  by  the 
State; 

(C)  Acts  to  expel  an  enrollee  for 
reasons  other  than  nonpayment  of 
premiums;  or 

(D)  Does  not  provide  each  enrollee  at 
the  time  of  enrollment  with  the  specific 
information  provided  in  section 
1882(t)(l)(E)(i)  or  fails  to  obtain  a 
written  acknowledgment  from  the 
enrollee  of  receipt  of  the  information  (as 
required  by  section  1882(t)(l)(E)(ii)). 

(ii)  These  violations  may  also  include 
an  assessment  and  cause  exclusion. 

(d)  Assessments.  HCFA  or  OIG  may 
impose  assessments  in  addition  to  civil 
money  penalties  for  violations  of  the 
following  statutory  sections: 

(1)  Section  1833:  Paragraph  {h)(5)(D). 

(2)  Section  1834:  Paragraphs 
(a)(ll)(A),  (a)(18)(B),  {b)(5)(C),  (c)(4)(C), 
(h)(3),  and  (j)(4). 

(3)  Section  1842:  Paragraphs  (k),  (1)(3), 
(m)(3),  and  (n)(3). 

(4)  Section  1848:  Paragraph  (g)(1)(B). 


(5)  Section  1877:  Paragraph  (g)(5). 

(6)  Section  1879:  Paragraph  (h). 

(7)  Section  1882:  Paragraphs  (a)(2), 
(p)(8).  (p)(9)(C),  (q)(5)(C),  (r)(6)(A),  (s)(3), 
and  (t)(2). 

(e)  Exclusions.  (1)  HCFA  or  OIG  may 
exclude  any  person  from  participation 
in  the  Medicare  program  on  the  basis  of 
any  of  the  following  violations  of  the 
statute: 

(i)  Section  1833:  Paragraphs  (h)(5)(D) 
and,  in  repeated  cases,  (q)(2)(B). 
(ii)  Section  1834:  Paragraphs 
(a)(ll)(A),  (a)(18)(B),  (b)(5)(C),  (c)(4)(C). 
(h)(3),  and  (j)(4). 

(iii)  Section  1842:  Paragraphs 
(b)(18)(B),  (k),  (1)(3),  (m)(3),  (n)(3),  and, 
in  repeated  cases,  (p)(3)(B). 

(iv)  Section  1848:  Paragraphs  (g)(1)(B), 
(g)(3)(B),  and,  in  repeated  cases, 
(g)(4)(B)(ii). 
(v)  Section  1877:  Paragraph  (g)(5). 
(vi)  Section  1879:  Paragraph  (h). 
(vii)  Section  1882:  Paragraphs  (a)(2), 
(p)(8),  (p)(9)(C),  (q)(5)(C),  (r)(6)(A),  (s)(3), 
and  (t)(2). 

(2)  HCFA  or  OIG  must  exclude  from 
participation  in  the  Medicare  program 
any  of  the  following,  under  the 
identified  section  of  the  Act: 

(i)  Section  1834(a)(17)(C)— Any 
supplier  of  durable  medical  equipment 
and  supplies  that  are  covered  under 
section  1834(a)(13)  that  knowingly 
contacts  Medicare  beneficiaries  by 
telephone  regarding  the  furnishing  of 
covered  services  in  violation  of  section 
1834(a)(17)(A)  and  whose  conduct 
establishes  a  pattern  of  prohibited 
contacts  as  described  under  section 
1834(a)(17)(A). 

(ii)  Section  1834(h)(3)— Any  supplier 
of  prosthetic  devices,  orthotics,  and 
prosthetics  that  knowingly  contacts 
Medicare  beneficiaries  by  telephone 
regarding  the  furnishing  of  prosthetic 
devices,  orthotics,  or  prosthetics  in  the 
same  maimer  as  in  the  violation  under 
section  1834(a)(17)(A)  and  whose 
conduct  establishes  a  pattern  of 
prohibited  contacts  in  the  same  manner 
as  described  in  section  1834(a)(17)(C). 

(f)  Responsible  persons.  (1)  If  HCFA  or 
OIG  determines  that  more  than  one 
person  is  responsible  for  any  of  the 
violations  described  in  paragraph  (c)  or 
paragraph  (d)  of  this  section,  it  may 
impose  a  civil  money  penalty  or  a  civil 
money  penalty  and  assessment  against 
any  one  of  those  persons  or  jointly  and 
severally  against  two  or  more  of  those 
persons.  However,  the  aggregate  amount 
of  the  assessments  collected  may  not 
exceed  the  amount  that  could  be 
assessed  if  only  one  person  were 
responsible. 

(2)  A  principal  is  hable  for  penalties 
and  assessments  for  the  actions  of  his  or 


her  agent  acting  within  the  scope  of  the 
agency. 

(g)  Time  limits.  Neither  HCFA  nor 
OIG  initiates  an  action  to  impose  a  civil 
money  penalty,  assessment,  or 
proceeding  to  exclude  a  person  from 
participation  in  the  Medicare  program 
unless  it  begins  the  action  vdthin  6 
years  from  the  date  on  which  the  claim 
was  presented,  the  request  for  payment 
was  made,  or  the  incident  occurred. 

§402.3    Definitions. 

For  purposes  of  this  part: 

Assessment  means  the  amount 
described  in  §402.107  and  includes  the 
plural  of  that  term. 

Assignment-related  basis  means  that 
the  claim  submitted  by  a  physician, 
supplier  or  other  person  is  paid  on  the 
basis  of  an  assignment,  whereby  the 
physician,  supplier  or  other  person 
agrees  to  accept  the  Medicare  payment 
as  payment  in  full  for  the  services 
furnished  to  the  beneficiary  and  is 
precluded  from  charging  the  beneficiary 
more  than  the  deductible  and 
coinsurance  based  upon  the  approved 
Medicare  fee  amount.  Additional 
obligations,  including  obligations  to 
make  refunds  in  certain  circumstances, 
are  established  at  section  1842(b)(3)  of 
the  Act. 

Claim  means  an  application  for 
payment  for  a  service  for  which  the 
Medicare  or  Medicaid  program  may  pay. 

Covered  means  that  a  service  is 
described  as  reasonable  and  necessary 
for  the  diagnosis  or  treatment  of  illness 
or  injury  or  to  improve  the  functioning 
of  a  malformed  body  member.  A  service 
is  not  covered  if  it  is  specifically 
identified  as  excluded  from  Medicare 
Part  B  coverage  or  is  not  a  defined 
Medicare  Part  B  benefit. 

Exclusion  means  the  temporary  or 
permanent  barring  of  a  person  or  other 
entity  from  participation  in  the 
Medicare  or  State  health  care  program 
and  that  services  furnished  or  ordered 
by  that  person  are  not  paid  for  under 
either  program. 

General  Counsel  means  the  General 
Counsel  of  HHS  or  his  or  her  designees. 

Knowingly  or  knowingly  and  willfully 
means  that  a  person,  with  respect  to 
information — 

(1)  Has  actual  knowledge  of  the 
information; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  information;  or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  information;  and 

(4)  No  proof  of  specific  intent  is 
required. 

Medicare  supplemental  policy  means 
a  policy  guaranteeing  that  a  health  plan 
will  pay  a  policyholder's  coinsurance 
and  deductible  and  will  cover  other 
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limitations  on  payment  imposed  under 
title  XVIII  of  the  Act  and  will  provide 
additional  health  plan  or  non-Medicare 
coverage  for  services  up  to  a  predefined 
benefit  limit. 

NAIC  stands  for  the  National 
Association  of  Insurance 
Commissioners. 

Nonparticipating  describes  a 
physician,  suppUer.  or  other  person 
(excluding  any  provider  of  services) 
that,  at  the  time  of  furnishing  the 
services  to  Medicare  Part  B 
beneficiaries,  is  not  a  participating 
physician  or  supplier. 

Participating  describes  a  physician  or 
supplier  (excluding  any  provider  of 
services)  that,  before  the  beginning  of 
any  given  year,  enters  into  an  agreement 
with  HHS  that  provides  that  the 
physician  or  supplier  will  accept 
payment  under  the  Medicare  program 
on  an  assigiunent-related  basis  for  all 
services  furnished  to  Medicare  Part  B 
beneficiaries. 

Penalty  means  the  amount  described 
in  §  402.105  and  includes  the  plural  of 
that  term. 

Person  means  an  individual,  trust  or 
estate,  partnership,  corporation, 
professional  association  or  corporation, 
or  other  entity,  public  or  private. 

Physicians'  services  means  the 
foUowdng  Medicare  covered 
professional  services: 

(1)  Siu^ery,  consultation,  home,  office 
and  institutional  calls,  and  other 
professional  services  performed  by 
physicians. 

(2)  Services  and  suppUes  furnished 
"incident  to"  a  physician's  professional 
services. 

(3)  Outpatient  physical  and 
occupational  therapy  services. 

(4)  Diagnostic  x-ray  tests  and  other 
diagnostic  tests  (excluding  clinical 
diagnostic  laboratory  tests). 

(5)  X-ray,  radium,  and  radioactive 
isotope  therapy,  including  materials  and 
services  of  technicians. 

(6)  Antigens  prepared  by  a  physician. 
Radiologist  service  means  radiology 

services  performed  only  by,  or  under  the 
direction  of,  a  physician  who  is 
certified,  or  eligible  to  be  certified,  by 
the  American  Board  of  Radiology  or  for 
whom  radiology  services  account  for  at 
least  50  percent  of  the  total  amount  of 
charges  made  under  part  B  of  title  XVIII 
of  the  Act. 

Request  for  payment  means  an 
application  submitted  by  a  person  to 
any  person  for  payment  for  a  service. 

Respondent  means  the  person  upon 
which  HCFA  or  OIG  has  imposed,  or 
proposes  to  impose,  a  civil  money 
penalty,  assessment,  or  exclusion. 

Service  includes — 

:(1)  Any  item,  device,  medical  supply, 
or  service  claimed  to  have  been 


furnished  to  a  patient  and  listed  in  an 
itemized  claim  for  program  payment;  or 

(2)  In  the  case  of  a  claim  based  on 
costs,  any  entry  or  omission  in  a  cost 
report,  books  of  accoimt  or  other 
documents  supporting  the  claim. 

State  includes  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

Timely  basis  means  that  the 
adjustment  to  a  bill  or  a  refund  is 
considered  "on  a  timely  basis"  if  the 
physician,  supplier,  or  other  person 
makes  the  adjustment  or  refund  to  the 
appropriate  party  no  later  than  30  days 
after  the  date  the  physician,  supplier,  or 
other  person  is  notified  by  the  Medicare 
Part  B  contractor  of  the  violation  and 
the  requirement  to  refund  any  excess 
collections. 

§  402.5    Right  to  a  hearing  before  ttie  final 
determination. 

HCFA  or  OIG  does  not  make  a 
determination  adverse  to  any  person 
imder  this  part  until  the  person  has 
been  given  a  written  notice  and 
opportunity  for  the  determination  to  be 
made  on  the  record  after  a  hearing  at 
which  the  person  is  entitled  to  be 
represented  by  counsel,  to  present 
witnesses,  and  to  cross-examine 
witnesses  against  the  person. 

§  402.7    Notice  of  proposed  determination. 

(a)  If  HCFA  or  OIG  proposes  a  penalty 
and,  as  applicable,  an  assessment,  or 
proposes  to  exclude  a  respondent  from 
participation  in  Medicare  in  accordance 
with  this  part,  it  sends  the  respondent 
written  notice  of  its  intent  by  certified 
mail,  return  receipt  requested.  The 
notice  includes  the  following 
information: 

(1)  Reference  to  the  statutory  basis  or 
bases  for  the  penalty,  assessment, 
exclusion,  or  any  combination,  as 
applicable. 

(2)(i)  A  description  of  the  claims, 
requests  for  payment,  or  incidents  with 
respect  to  which  the  penalty, 
assessment,  and  exclusion  are  proposed; 
or 

(ii)  If  HCFA  or  OIG  is  relying  upon 
statistical  sampling  to  project  the 
number  and  types  of  claims  or  requests 
for  payment  and  the  dollar  amoimt,  a 
description  of  the  claims  and  requests 
for  payment  comprising  the  sample  and 
a  brief  description  of  the  statistical 
sampling  technique  HCFA  or  OIG  used. 

(3)  The  reason  why  the  claims, 
requests  for  payment,  or  incidents  are 
subject  to  a  penalty  and  assessment. 

(4)  The  amount  of  the  proposed 
penalty  and  of  any  proposed 
assessment. 


(5)  Any  mitigating  or  aggravating 
circumstances  that  HCFA  or  OIG 
considered  when  it  determined  the 
amount  of  the  proposed  penalty  and  any 
applicable  assessment. 

l6)  Information  concerning  response 
to  the  notice,  including — 

(i)  A  specific  statement  of  the 
respondent's  right  to  a  hearing;  and 

(li)  A  statement  that  failure  to  request 
a  hearing  within  60  days  renders  the 
proposed  determination  final  and 
permits  the  imposition  of  the  proposed 
penalty  and  any  assessment. 

(iii)  A  statement  that  the  debt  may  be 
collected  through  an  administrative 
offset. 

(7)  In  the  case  of  a  respondent  that  has 
an  agreement  under  section  1866  of  the 
Act,  notice  that  imposition  of  an 
exclusion  may  result  in  termination  of 
the  provider's  agreement  in  accordance 
with  section  1866(b)(2)(C)  of  the  Act. 

§  402.9    Faiiure  to  request  a  hearing. 

(a)  If  the  respondent  does  not  request 
a  hearing  within  60  days  of  receipt  of 
the  notice  of  proposed  determination 
specified  in  §  402.7,  any  civil  money 
penalty,  assessment,  or  exclusion 
becomes  final  and  HCFA  or  OIG  may 
impose  the  proposed  penalty, 
assessment,  or  exclusion,  or  any  less 
severe  penalty,  assessment,  or 
suspension. 

(b)  HCFA  or  OIG  notifies  the 
respondent  by  certified  mail,  return 
receipt  requested,  of  any  penalty, 
assessment,  or  exclusion  that  has  been 
imposed  and  of  the  means  by  which  the 
respondent  may  satisfy  the  judgment. 

(c)  The  respondent  has  no  ri^it  to 
appeal  a  penalty,  assessment,  or 
exclusion  for  which  he  or  she  has  not 
requested  a  hearing. 

§  402. 1 1    Notice  to  ott>er  agencies  and 
ottier  entities. 

(a)  Whenever  a  penalty,  assessment, 
or  exclusion  becomes  final,  HCFA  or 
OIG  notifies  the  following  organizations 
and  entities  about  the  action  and  the 
reasons  for  it: 

(1)  The  appropriate  State  or  local 
medical  or  professional  association. 

(2)  The  appropriate  peer  review 
organization. 

l3)'As  appropriate,  the  State  agency 
responsible  for  the  administration  of 
each  State  health  care  program 
(Medicaid,  the  Maternal  and  Child 
Health  Services  Block  Grant  Program, 
and  the  Social  Services  Block  Grant 
Program). 

(4)  The  appropriate  Medicare  carrier 
or  fiscal  intermediary. 

(5)  The  appropriate  State  or  local 
hcensing  agency  or  organization 
(i^icluding  the  Medicare  and  Medicaid 
State  survey  agencies). 
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(6)  The  long-term  care  ombudsman. 

(b)  For  exclusions,  HCFA  or  OIG  also 
notifies  the  public  and  specifies  the 
effective  date. 

§  402. 1 3    Penalty,  assessment,  and 
exclusion  not  exclusive. 

Penalties,  assessments,  and 
exclusions  imposed  under  this  part  are 
in  addition  to  any  other  penalties 
prescribed  by  law. 

§402.15    Collateral  estoppel. 

(a)  When  a  final  determination  that 
the  respondent  presented  or  caused  to 
be  presented  a  claim  or  request  for 
payment  falling  within  the  scope  of 

§  402.1  has  been  rendered  in  any 
proceeding  in  which  the  respondent 
was  a  party  and  had  an  opportimity  to 
be  heard,  the  respondent  is  bound  by 
that  determination  in  any  proceeding 
under  this  part. 

(b)  A  person  who  has  been  convicted 
(whether  upon  a  verdict  after  trial  or 
upon  a  plea  of  guilty  or  nolo 
contendere)  of  a  Federal  crime  charging 
fraud  or  false  statements  is  barred  from 
denying  the  essential  elements  of  the 
criminal  offense  if  the  proceedings 
imder  this  part  involve  the  same 
transactions. 

§402.17    Setttement 

HCFA  or  OIG  has  exclusive  authority 
to  settle  any  issues  or  case,  without  the 
consent  of  the  ALJ  or  the  Secretary,  at 
any  time  before  a  final  decision  by  the 
Secretary.  Thereafter,  the  General 
Counsel  has  the  exclusive  authority. 

§  402.19    Hearings  and  appeals. 

The  hearings  and  appeals  procedures 
set  forth  in  part  1005  of  chapter  V  of  this 
title  are  available  to  any  person  that 
receives  an  adverse  determination  under 
this  part.  For  an  appeal  of  a  civil  money 
penalty,  assessment,  or  exclusion 
imposed  imder  this  part,  either  HCFA  or 
OIG  may  represent  the  government  in 
the  hearing  and  appeals  process. 

§402.21    Judicial  review. 

After  exhausting  all  available 
administrative  remedies,  a  respondent 
may  seek  judicial  review  of  a  penalty, 
assessment,  or  exclusion  that  has 
become  final.  The  respondent  may  seek 
review  only  with  respect  to  a  penalty, 
assessment,  or  exclusion  with  respect  to 
which  the  respondent  filed  an  exception 
under  §  1005.21(c)  of  this  title  unless 
the  court  excuses  the  failure  or  neglect 
to  urge  the  exception  in  accordance 
with  section  1128A(e)  of  the  Act 
because  of  extraordinary  circumstances. 


Subpart  B— Civil  Money  Penalties  and 
Assessments 

§  402. 1 05    Amount  of  penalty. 

(a)  $2,000.  Except  as  provided  in 
paragraphs  (b)  through  (f)  of  this 
section,  HCFA  or  OIG  may  impose  a 
penalty  of  not  more  than  $2,000  for  each 
service,  bill,  or  refusal  to  issue  a  timely 
refund  that  is  subject  to  a  determination 
under  this  part  and  for  each  incident 
involving  the  knowdng,  willful,  and 
repeated  failure  of  jin  entity  furnishing 

a  service  to  submit  a  properly 
completed  claim  form  or  to  include  on 
the  claim  form  accurate  information 
regarding  the  availability  of  other  health 
insurance  benefit  plans  (§402.1(c)(21)). 

(b)  $1,000.  HCFA  or  OIG  may  impose 
a  penalty  of  not  more  than  $1,000  for 
the  following: 

(1)  Per  certificate  of  medical  necessity 
knowingly  and  willfully  distributed  to 
physicians  on  or  after  December  31, 
1994  that— 

(i)  Contains  information  concerning 
the  medical  condition  of  the  patient;  or 
(ii)  Fails  to  include  cost  information. 

(2)  Per  individual  about  whom 
information  is  requested,  for  willful  or 
repeated  failure  of  an  employer  to 
respond  to  an  intermediary  or  carrier 
about  coverage  of  an  employee  or 
spouse  under  the  employer's  group 
health  plan  (§402.1(c)(20)). 

(c)  $5,000.  HCFA  or  OIG  may  impose 
a  penalty  of  not  more  than  $5,000  for 
each  violation  resulting  from  the 
following: 

(1)  The  failiue  of  a  Medicare 
supplemental  policy  issuer,  on  a 
replacement  policy,  to  waive  any  time 
periods  applicable  to  pre-existing 
conditions,  waiting  periods,  elimination 
periods,  or  probationary  periods  that 
were  satisfied  under  a  preceding  policy 
(§402.1(c)(29));and 

(2)  Any  issuer  of  any  Medicare 
supplemental  policy  denying  a  policy, 
conditioning  the  issuance  or 
effectiveness  of  the  policy,  or 
discriminating  in  the  pricing  of  the 
pohcy  based  on  health  status  or  other 
criteria  as  specified  in  section 
1882(s)(2)(A).  (§402.1(c)(29)). 

(d)  $10,000.  (1)  HCFA  or  OIG  may 
impose  a  penalty  of  not  more  than 
$10,000  for  each  day  that  reporting 
entity  ownership  arrangements  is  late 
(§402.1(c)(22)). 

(2)  HCFA  or  OIG  may  impose  a 
penalty  of  not  more  than  $10,000  for  the 
following  violations  that  occur  on  or 
after  January  1, 1997: 

(i)  Knowingly  and  willfully,  and  on  a 
repeated  basis,  billing  for  a  clinical 
diagnostic  laboratory  test,  other  than  on 


an  assignment-related  basis 
(§  402.1(c)(1)). 

(ii)  By  any  durable  medical 
equipment  supplier,  knowingly  and 
willfully  charging  for  a  covered  service 
that  is  furnished  on  a  rental  basis  after 
the  rental  payments  may  no  longer  be 
made  (except  for  maintenance  and 
servicing)  as  provided  in  section 
1834(a)(7)(A)  (§  402.1(c)(4)). 

(iii)  By  any  durable  medical 
equipment  supplier,  knowingly  and 
willfully,  in  violation  of  section 
1834(a)(18)(A),  failing  to  make  a  refiind 
to  Medicare  beneficiaries  for  a  covered 
service  for  which  payment  is  precluded 
due  to  an  unsolicited  telephone  contact 
from  the  supplier  (§  402.1(c)(5)). 

(iv)  By  any  nonparticipating 
physician  or  suppher,  knowingly  and 
willfully  charging  a  Medicare 
beneficiary  more  than  the  limiting 
charge,  as  specified  in  section 
1834(b)(5)(B),  for  radiologist  services 
(§  402.1(c)(6)). 

(v)  By  any  nonparticipating  physician 
or  supplier,  knowingly  and  willfully 
charging  a  Medicare  beneficiary  more 
than  the  limiting  charge,  as  specified  in 
section  1834(c)(3),  for  mammography 
screening  (§  402.1(c)(7)). 

(vi)  By  any  suppher  of  prosthetic 
devices,  orthotics,  and  prosthetics, 
knowingly  and  willfully  charging  for  a 
covered  prosthetic  device,  orthotic,  or 
prosthetic  that  is  furnished  on  a  rental 
basis  after  the  rental  payment  may  no 
longer  be  made  (except  for  maintenance 
and  servicing)  (§  401.2(c)(8)). 

(vii)  By  any  supplier  of  durable 
medical  equipment,  including  a 
supplier  of  prosthetic  devices, 
prosthetics,  orthotics,  or  supplies, 
knowingly  and  willfully  failing  to  make 
refunds  in  a  timely  manner  to  Medicare 
beneficiaries  for  services  billed  other 
than  on  an  assigned-related  basis  if — 

(A)  The  supplier  does  not  possess  a 
Medicare  supplier  number; 

(B)  The  service  is  denied  in  advance; 
or 

(C)  The  service  is  determined  not  to 
be  medically  necessary  or  reasonable 
(§402.1(c)(10)). 

(viii)  Knowingly  and  willfully  billing 
or  collecting  for  any  services  on  other 
than  an  assignment-related  basis  for 
practitioners  specified  in  section 
1842(b)(18)(B)(§402.1(c)(ll)). 

(xix)  By  any  physician,  knovongly 
and  Mdllfully  presenting,  or  causing  to 
be  presented,  a  claim  or  bill  for  an 
assistant  at  cataract  surgery  performed 
on  or  after  March  1, 1987  for  which 
payment  may  not  be  made  because  of 
section  1862(a)(15)  (§402.1(c){12)). 

(x)  By  any  nonparticipating  physician 
who  does  not  accept  payment  on  an 
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assignment-related  basis,  knowingly  and 
willfully  failing  to  refund  on  a  timely 
basis  any  amounts  collected  for  services 
that  are  not  reasonable  or  medically 
necessary  or  are  of  poor  quality,  in 
accordance  with  section  1842(1)(1)(A) 
(§402.1(c)(13)). 

(xi)  By  any  nonparticipating 
physiciem,  who  does  not  accept 
payment  for  an  elective  surgical 
procedure  on  an  assignment-related 
basis  and  whose  charge  is  at  least  $500, 
knowingly  and  willfully  failing  to — 

(A)  EHsclose  the  information  required 
by  section  1842(m)(l)  concerning 
charges  and  coinsiuance  amounts;  and 

(B)  Refund  on  a  timely  basis  any 
amount  collected  for  the  procediu^  in 
excess  of  the  charges  recognized  and 
approved  by  the  Medicare  program 
(S402.1{c)(14)). 

(xii)  By  any  physician,  in  repeated 
cases,  knowingly  and  willfully  billing 
one  or  more  beneficiaries,  for  purchased 
diagnostic  tests,  any  amoiuit  other  than 
the  payment  amoiuit  specified  in 
section  1842(n)(l)(A)  or  section 
1842(n)(l)(B)(§402.1(c){15)). 

(xiii)  By  any  nonparticipating 
physician,  supplier,  or  other  person  that 
furnishes  physicians'  services  and  does 
not  accept  payment  on  an  assignment- 
related  basis — 

I    (A)  Knowingly  and  willfully  billing  or 
collecting  in  excess  of  the  limiting 
charge  (as  defined  in  section  1843(g)(2)) 
cm  a  repeated  basis;  or 

(B)  Failing  to  make  an  adjustment  or 
refund  on  a  timely  basis  as  required  by 
section  1848(g)(l)(A)(iii)  or  (iv) 
(§402.1(c)(17)). 

(xiv)  Knowingly  and  willfully  billing 
for  State  plan  approved  physicians' 
services  on  other  than  an  assignment- 
related  basis  for  a  Medicare  beneficiary 
who  is  also  eUgible  for  Medicaid 
«402.1(c)(18)). 

(xv)  By  any  supplier  of  durable 
medical  equipment,  including  a 
suppUer  of  prosthetic  devices, 
prosthetics,  orthotics,  or  suppUes, 
knowingly  and  willfully  failing  to  make 
refunds  in  a  timely  maiuier  to  Medicare 
beneficiaries  for  services  billed  on  an 
assignment-related  basis  if — 

(A)  The  suppUer  did  not  possess  a 
Medicare  supplier  number; 

(B)  The  service  is  denied  in  advance; 
or 

(C)  The  service  is  determined  not  to 
be  medically  necessary  or  reasonable 
(S402.1(c)(23)). 

(e)  $15,000.  HCFA  or  OIG  may  impose 
a  penalty  of  not  more  than  $15,000  if  the 
seller  of  a  Medicare  supplemental 
policy  is  not  the  issuer,  for  each 
violation  described  in  paragraphs  (0(2) 


and  (f)(3)  of  this  section  (§402.1  (c)(25) 
and  (c)(26)). 

(f)  $25,000.  HCFA  or  OIG  may  impose 
a  penalty  of  not  more  than  $25,000  for 
each  of  the  following  violations: 

(1)  Issuance  of  a  Medicare 
supplemental  policy  that  has  not  been 
approved  by  an  approved  State 
regulatory  program  or  does  not  meet 
Federal  standards  on  and  after  the 
effective  date  in  section  1882(p)(l)(C)  of 
theAct(§402.1(c)(23)). 

(2)  Sale  or  issuance  after  July  30, 
1992,  of  a  Medicare  supplemental 
poUcy  that  fails  to  conform  with  the 
NAIC  or  Federal  standards  established 
under  section  1882(p)  of  the  Act 
(§402.1(c)(25)). 

(3)  Failure  to  make  the  core  group  of 
basic  benefits  available  for  sale  when 
selling  other  Medicare  supplemental 
plans  v«th  additional  benefits 
(§402.1(c)(26)). 

(4)  Failure  to  provide,  before  sale  of 
a  Medicare  supplemental  policy,  an 
outline  of  coverage  describing  the 
benefits  provided  by  the  policy 
(§402.1(c)(26)). 

(5)  Failure  of  an  issuer  of  a  policy  to 
suspend  or  reinstate  a  policy,  based  on 
the  policy  holder's  request,  during 
entitlement  to  or  upon  loss  of  ehgibiUty 
for  medical  assistance  (§402.1(c)(27)). 

(6)  Failxue  to  provide  refunds  or 
credits  for  Medicare  supplemental 
pohcies  as  required  by  section 
1882(r)(l)(B)  (§402.1(c)(28)). 

(7)  By  an  issuer  of  a  Medicare 
supplemental  policy — 

(i)  Substantial  failure  to  provide 
medically  necessary  services  to 
enrollees  seeking  the  services  through 
the  issuer's  network  of  entities; 

(ii)  Imposition  of  premiums  on 
enrollees  in  excess  of  the  premiums 
approved  by  the  State; 

(iii)  Action  to  expel  an  enroUee  for 
reasons  other  than  nonpayment  of 
premiiuns;  or 

(iv)  Failure  to  provide  each  enroUee, 
at  the  time  of  enrollment,  with  the 
specific  information  provided  in  section 
1882(t)(l)(E)(i)  or  failure  to  obtain  a 
written  acknowledgment  from  the 
enrollee  of  receipt  of  the  information  (as 
required  by  section  1882(t)(l)(E)(ii)) 
(section  1882(t)(2)). 

§  402.107    Amount  of  assessment 

A  person  subject  to  civil  money 
penalties  specified  in  §  402.1(c)  may  be 
subject,  in  addition,  to  an  assessment. 
An  assessment  is  a  monetary  payment 
in  heu  of  damages  sustained  by  HHS  or 
a  State  agency. 

(a)  The  assessment  may  not  be  more 
than  twice  the  amount  claimed  for  each 


seryice  that  was  a  basis  for  the  civil 
money  penalty,  except  for  the  violations 
specified  in  peiragraph  (b)  of  this  section 
that  occur  before  January  1, 1997. 

(b)  For  the  violations  sj>ecified  in  this 
paragraph  occurring  after  January  1, 
1997,  the  assessment  may  not  be  more 
than  three  times  the  amount  claimed  for 
each  service  that  was  the  basis  for  a  civil 
money  penalty.  The  violations  are  the 
followdng: 

(1)  Knowingly  and  willfully  billing, 
and  on  a  repeated  basis,  for  a  clinical 
diagnostic  laboratory  test,  other  than  on 
an  assignment-related  basis 

(§  402.1(c)(1)). 

(2)  By  any  durable  medical  equipment 
supplier,  knov^ngly  and  willfully 
charging  for  a  covered  service  that  is 
furnished  on  a  rental  basis  after  the 
rental  payments  may  no  longer  be  made 
(except  for  maintenance  and  servicing) 
as  jirovided  in  section  1834(a)(7)(A) 

(§  402.1(c)(4)). 

(3)  By  any  durable  medical  equipment 
suppher,  knov«ngly  and  willfully 
faiUng,  in  violation  of  section 
1834(a)(18)(A),  to  make  a  refund  to 
Medicare  beneficiaries  for  a  covered 
service  for  which  payment  is  precluded 
due  to  an  unsolicited  telephone  contact 
fi-om  the  supplier  (§  402.1(c)(5)). 

(4)  By  any  nonparticipating  physician 
or  supplier,  knowingly  and  wrillfully 
charging  a  Medicare  beneficiary  more 
than  the  limiting  charge,  as  specified  in 
section  1834(b)(5)(B),  for  radiologist 
services  (§  402.1(c)(6)). 

(5)  By  any  nonparticipating  physician 
or  supplier,  knowingly  and  willfully 
charging  a  Medicare  beneficiary  more 
than  the  limiting  charge  as  specified  in 
section  1834(c)(3),  for  manunography 
screening  (§  402.1(c)(7)). 

(6)  By  any  supplier  of  prosthetic 
devices,  orthotics,  and  prosthetics, 
knowingly  and  willfully  charging  for  a 
covered  prosthetic  device,  orthotic,  or 
prosthetic  that  is  furnished  on  a  rental 
basis  after  the  rental  payment  may  no 
longer  be  made  (except  for  maintenance 
and  servicing)  (§  401.2(c)(8)). 

(7)  By  any  suppUer  of  durable  medical 
equipment,  including  a  suppUer  of 
prosthetic  devices,  prosthetics, 
orthotics,  or  supplies,  knowingly  and 
willfully  faiUng  to  make  refunds  in  a 
timely  manner  to  Medicare  beneficiaries 
for  services  biUed  other  than  on  an 
assigiunent-related  basis  if — 

(i)  The  suppUer  does  not  possess  a 
Medicare  suppUer  number; 

(ii)  The  service  is  denied  in  advance; 
or 

(iii)  The  service  is  determined  not  to 
be  medically  necessary  or  reasonable 
(§402.1(c)(10)). 


68696 


Federal  Register /Vol.  63.  No.  239 /Monday,  December  14,  1998 /Rules  and  Regulations 


(8)  Knowingly  and  willfully  billing  or 
collecting  fpMmy  services  on  other  than 
an  assignmen%plated  basis  for 
practitioners  specified  in  section 
1842(b)(18)(B)  (§402.1(c)(ll)). 

(9)  By  any  physician,  knowingly  and 
willfully  presenting,  or  causing  to  be 
presented,  a  claim  or  bill  for  an  assistant 
at  cataract  siugerjtperformed  on  or  after 
March  1, 1987  for  which  payment  may 
not  be  made  because  of  section 
1862(a)(15)(§402.1(c)(12)). 

(10)  By  any  nonparticipaUng 
physician  who  does  not  accept  payment 
on  an  assignment-related  basis, 
knowingly  and  willfully  failing  to 
refund  on  a  timely  basis  any  amounts 
collected  for  services  that  are  not 
reasonable  or  medically  necessary  or  are 
of  poor  quality,  in  accordance  with 
section  1842(1)(1)(A)  (§402.1(c)(13)). 

(11)  By  any  nonparticipating 
physician,  who  does  not  accept 
payment  for  an  elective  siugical 
procedure  on  an  assignment-related 
basis  and  whose  charge  is  at  least  $500, 
knowingly  and  willfully  failing  to — 

(i)  Disclose  the  information  required 
by  section  1842(m)(l)  concerning 
charges  and  coinsurance  amounts;  and 

(ii)  Refund  on  a  timely  basis  any 
amount  collected  for  the  procediu^  in 
excess  of  the  charges  recognized  and 
approved  by  the  Medicare  program 
(§402.1(c)(14)). 

(12)  By  any  physician,  in  repeated 
cases,  knowingly  and  willfully  billing 
one  or  more  beneficiaries,  for  piuchased 
diagnostic  tests,  any  amoxmt  other  than 
the  payment  amount  specified  in 
section  1842(n)(l)(A)  or  section 
1842(n)(l)(B)(§402.1(c)(15)). 

(13)  By  any  nonparticipating 
physician,  supplier,  or  other  person  that 
furnishes  physicians'  services  and  does 
not  accept  payment  on  an  assignment- 
related  basis — 

(i)  Knowingly  and  willfully  billing  or 
collecting  in  excess  of  the  limiting 
charge  (as  defined  in  section  1843(g)(2)) 
on  a  Repeated  basis;  or 

(ii)  Failing  to  make  an  adjustment  or 
refund  on  a  timely  basis  as  required  by 
section  1848(g)(1)(A)  (iii)  or  (iv) 
(§402.1(c)(17)). 

(14)  KnoMTingly  and  willfully  biUing 
for  State  plan  approved  physicians* 
services  on  other  than  an  assignment- 
related  basis  for  a  Medicare  beneficiary 
who  is  also  eligible  for  Medicaid 
(§402.1(c)(18)). 

(15)  By  any  supplier  of  durable 
medical  equipment,  including  suppfiers 
of  prosthetic  devices,  prosthetics, 
orthotics,  or  supplies,  knowingly  and 
willfully  failing  to  make  refunds  in  a 
timely  manner  to  Medicare  beneficiaries 


for  services  billed  on  an  assignment- 
related  basis  if — 

(i)  The  supplier  did  not  possess  a 
Medicare  supplier  number; 

(ii)  The  service  is  denied  in  advance; 


or 


(iii)  The  service  is  determined  not  to 
be  medically  necessary  or  reasonable 
(§402.1(c)(23)). 

§402.109    Statistical  sampling. 

(a)  Purpose.  HCFA  or  OIG  may 
introduce  the  results  of  a  statistical 
sampling  study  to  show  the  numbec  and 
amount  of  claims  subject  to  sanction 
under  this  part  that  the  respondent 
presented  or  caused  to  be  presented. 

(b)  Prima  facie  evidence.  The  results 
of  the  statistical  sampling  study,  if 
based  upon  an  appropriate  sampling 
and  computed  by  valid  statistical 
methods,  constitute  prima  facie 
evidence  of  the  number  and  amount  of 
claims  or  requests  for  payment  subject 
to  sanction  under  §  402.1. 

(c)  Burden  of  proof.  Once  HCFA  or 
OIG  has  made  a  prima  facie  case,  the 
burden  is  on  the  respondent  to  produce 
evidence  reasonably  calculated  to  rebut 
the  findings  of  the  statistical  sampling 
study.  HCFA  or  OIG  then  has  the 
opportunity  to  rebut  this  evidence. 

§  402. 1 1 1    Factors  considered  In 
determinations  regarding  the  amount  of 
penalties  and  assessments. 

(a)  Basic  factors.  In  determining  the 
amount  of  any  penalty  or  assessment, 
HCFA  or  OIG  takes  into  account  the 
following: 

(1)  The  nature  of  the  claim,  request  for 
payment,  or  information  given  and  the 
circumstances  under  which  it  was 
presented  or  given. 

(2)  The  degree  of  culpabiUty,  history 
of  prior  offenses,  and  financial 
condition  of  the  person  submitting  the 
claim  or  request  for  payment  or  giving 
the  information. 

(3)  The  resources  available  to  the 
person  submitting  the  claim  or  request 
for  payment  or  giving  the  information. 

(4)  Such  other  matters  as  justice  may 
require. 

(b)  Criteria  to  be  considered.  As 
guidelines  for  taking  into  account  the 
factors  listed  in  paragraph  (a)  of  this 
section,  HCFA  or  OIG  considers  the 
following  circumstances: 

(1)  Aggravating  circumstances  of  the 
incident.  An  aggravating  circumstance  is 
any  of  the  following: 

(i)  The  services  or  incidents  were  of 
several  types,  occurring  over  a  lengthy 
period  of  time. 

(ii)  There  were  many  of  these  services 
or  incidents  or  the  nature  and 


circumstances  indicate  a  pattern  of 
claims  or  requests  for  payment  for  these 
services  or  a  pattern  of  incidents. 

(iii)  The  amoimt  claimed  or  requested 
for  these  services  was  substantial. 

(iv)  Before  the  incident  or 
presentation  of  any  claim  or  request  for 
payment  subject  to  imposition  of  a  civil 
money  penahy,  the  respondent  was  held 
liable  for  criminal,  civil,  or 
administrative  sanctions  in  connection 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
payment  for  medical  services. 

(v)  There  is  proof  that  a  respondent 
engaged  in  wrongful  conduct,  other  than 
the  specific  conduct  upon  which 
liability  is  based,  relating  to  government 
programs  or  in  connection  with  the 
deUvery  of  a  health  care  service.  (The 
statute  of  limitations  governing  civil 
money  penalty  proceedings  does  not 
apply  to  proof  of  other  wrongful 
conduct  as  an  aggravating 
circumstance.) 

(2)  Mitigating  circumstances.  The 
follovdng  circumstances  are  mitigating 
circumstances: 

(i)  All  the  services  or  incidents  subject 
to  a  civil  money  penalty  were  few  in 
number  and  of  the  same  type,  occiured 
vdthin  a  short  period  of  time,  and  the 
total  amount  claimed  or  requested  for 
the  services  was  less  than  $1,000. 

(ii)  The  claim  or  request  for  payment 
for  the  service  was  the  result  of  an 
unintentional  and  unrecognized  error  in 
the  process  of  presenting  claims  or 
requesting  payment  and  the  respondent 
took  corrective  steps  promptly  after 
discovering  the  error. 

(iii)  Imposition  of  the  penalty  or 
assessment  without  reduction  would 
jeopardize  the  abihty  of  the  respondent 
to  continue  as  a  health  care  provider. 

(3)  Other  matters  as  justice  may 
require.  Other  circiunstances  of  an 
aggravating  or  mitigating  nature  are 
taken  into  account  if,  in  the  interests  of 
justice,  they  require  either  a  reduction 
of  the  penalty  or  assessment  or  an 
increase  in  order  to  ensure  the 
achievement  of  the  purposes  of  this 
part. 

(c)  Effect  of  aggravating  or  mitigating 
circumstances.  In  determining  the 
amount  of  the  penalty  and  assessment  to 
be  imposed  for  every  service  or  incident 
subject  to  a  determination  under 
§  402. 1(c)— 

(1)  If  there  are  substantial  or  several 
mitigating  circumstances,  the  aggregate 
amoiuit  of  the  penalty  and  assessment  is 
set  at  an  amount  sufficiently  below  the 
maximiun  permitted  by  §§  402.105(a) 
and  402.107  to  reflect  that  fact. 

(2)  If  there  are  substantial  or  several 
aggravating  circiunstances,  the  aggregate 


receives  H( 


'  request  for 
on  of  a  civil 
ent  was  held 


amount  of  the  penalty  and  assessment  is 

set  at  an  amount  at  or  sufficiently  close 

to  the  maximum  permitted  by 

§§  402.105(a)  and  402.107  to  reflect  that 

^act. 

(d)(1)  The  standards  set  forth  in  this 
section  are  binding,  except  to  the  extent 
that  their  application  would  result  in 
imposition  of  an  amount  that  would 
iexceed  limits  imposed  by  the  United 
States  Constitution. 

(2)  The  amount  imposed  is  not  less 
ithan  the  approximate  amount  required 
to  fully  compensate  the  United  States, 
or  any  State,  for  its  damages  and  costs, 
tangible  and  intangible,  including  but 
Inot  limited  to  the  costs  attributable  to 
the  investigation,  prosecution,  and 
administrative  review  of  the  case. 
j    (3)  Nothing  in  this  section  limits  the 
authority  of  HCFA  or  OIG  to  settle  any 
'issue  or  case  as  provided  by  §  402.19  or 
to  compromise  any  penalty  and 
iassessment  as  provided  by  §  402.115. 

§  402. 1 1 3    When  a  penalty  and  assessment 
are  collectible. 

A  civil  money  penalty  and  assessment 
become  collectible  after  the  earUest  of 
the  following: 

(a)  Sixty  days  after  the  respondent 
ireceives  HCFA's  or  OIG's  notice  of 
proposed  determination  under  §402.7, 
if  the  respondent  has  not  requested  a 
[hearing  before  an  ALJ. 
;     (b)  Immediately  after  the  respondent 
abandons  or  waives  his  or  her  appeal 
iright  at  any  administrative  level. 
<     (c)  Thirty  days  after  the  respondent 
ireceives  the  ALJ's  decision  imposing  a 
icivil  money  penalty  or  assessment 
under  §  1005.20(d)  of  this  title,  if  the 
respondent  has  not  requested  a  review 
before  the  DAB. 

(d)  If  the  DAB  grants  an  extension  of 
the  period  for  requesting  the  DAB's 
Ireview,  the  day  after  the  extension 
[expires  if  the  respondent  has  not 
requested  the  review. 

le)  Immediately  after  the  ALJ's 
decision  denying  a  request  for  a  stay  of 
;the  effective  date  under  §  1005.22(b)  of 
this  title. 

(f)  If  the  ALJ  grants  a  stay  under 
§  1005.22(b)  of  this  title,  immediately 
after  the  judicial  ruling  is  completed. 
I     (g)  Sixty  days  after  the  respondent 
receives  the  DAB's  decision  imposing  a 
civil  money  penalty  if  the  respondent 
has  not  requested  a  stay  of  the  decision 
;under  §  1005.22(b)  of  this  title. 

§  402. 1 1 5    Collection  of  penalty  or 
assessment. 

(a)  Once  a  determination  by  HHS  has 
become  final,  HCFA  is  responsible  for 
the  collection  of  any  penalty  or 
assessment. 

(b)  The  General  Counsel  may 
compromise  a  penalty  or  assessment 


imposed  under  this  part,  after 
consultation  with  HCFA  or  OIG,  and  the 
Federal  government  may  recover  the 
penalty  or  assessment  in  a  civil  action 
brought  in  the  United  States  district 
court  for  the  district  where  the  claim 
was  presented  or  where  the  respondent 
resides. 

(c)  The  United  States  or  a  State  agency 
may  deduct  the  amount  of  a  penalty  and 
assessment  when  finally  determined,  or 
the  amount  agreed  upon  in  compromise, 
from  any  sum  then  or  later  owing  to  the 
respondent. 

(d)  Matters  that  were  raised  or  that 
could  have  been  raised  in  a  hearing 
before  an  ALJ  or  in  an  appeal  under 
section  1128A(e)  of  the  Act  may  not  be 
raised  as  a  defense  in  a  civil  action  by 
the  United  States  to  collect  a  penalty 
under  this  part. 

Subpart  C — Exclusions  [Reserved] 

(Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773, 
Medicare — Hospital  Insurance;  Program 
No.  93.774,  Medicare — Supplementary 
Medical  Insurance  Program;  and 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  July  7, 1998. 
Nancy-Ann  Min  De  Parle, 
Administrator,  Health  Care  Financing 
Administration. 
[PR  Doc.  98-33010  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  401 
[USCG-199&-4874] 

Great  lakes  Pilotage  Rates 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  annual  review 
findings;  request  for  comments. 

SUMMARY:  The  Coast  Guard  conducted  a 
review  of  Great  Lakes  pilotage  rates. 
Based  on  the  results  of  this  review,  the 
Coast  Guard  concluded  that  no  changes 
were  necessary  to  the  Great  Lakes 
pilotage  rates  for  the  1998  navigation 
season.  The  Coast  Guard  is  interested  in 
comments  on  the  1998  Rate  Review. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  February  12, 1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility,  (USCG-1998^874),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 


them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hplidays.  The  telephone  number  is  202- 
366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  John 
Bennett,  Office  of  Great  Lakes  Pilotage, 
400  7th  Street  SW.,  Suite  5421, 
Washington,  DC  20590,  (202)  366-8986. 
For  questions  on  viewing  or  submitting 
material  to  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments  on  the 
findings  presented  in  this  notice. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (USCG-1 998-4874) 
aad  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  attachments  in  an  unbound  format, 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  Persons 
venting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

,The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

Background  and  Puq>ose 

On  May  9,  1996,  the  Department  of 
Transportation  (DOT)  published  a  final 
rule  entitled  "Great  Lakes  Pilotage  Rate 
Methodology"  in  the  Federal  Register 
(61  FR  21081).  This  rule  established  the 
DOT'S  procedures  and  methodology  for 
determining  Great  Lakes  pilotage  rates. 

The  regulations  governing  Great  Lakes 
pilotage  rates  (46  CFR  Part  404)  require 
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an  annual  review  of  the  rates.  This 
notice  announces  that  the  review  of 
Great  Lakes  pilotage  rates  was 
completed.  A  copy  of  this  review  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 


ADDRESSES  or  by  contacting  John 
Bennett  at  the  address  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

The  review  indicates  1998  pilotage 
rates  to  be  within  a  reasonable  range  of 
their  target. 


Dated:  December  7, 1998. 
Jeffrey  P.  High. 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  98-33078  Filed  12-11-98;  8:45  am) 
BILLING  CODE  4910-15-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tfie  adoption  of  the  final 
rules. 


FEDERAL  RETIREMErrr  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1690 

Miscellaneous  Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

I  ACTION:  Proposed  rule  with  request  for 

[  comments. 

I  ■ 

}  SUMMARY:  The  Executive  Director  of  the 

I  Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  a  proposed 
rule  that  explains  the  requirements  for 
an  acceptable  power  of  attorney,  where 
a  participant  assigns  the  authority  to  act 
in  his  or  her  behalf  with  respect  to  the 
participant's  Thrift  Savings  Plan  (TSP) 
account  to  another  person. 
DATES:  Comments  must  be  received  on 
or  before  February  12, 1999. 

'  ADDRESSES:  Comments  may  be  sent  to 

I  Elizabeth  S.  Woodruff,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  N.W.,  Washington,  DC 
20005. 

'  FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  S.  Woodruff  at  (202)  942- 
1661. 

SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  by  Pub.  L.  99-335  (June 
B,  1986),  the  Federal  Employees' 
Retirement  System  Act  of  1986  (codified 
principally  at  5  U.S.C.  8401  through 
8479),  as  amended  by  Pub.  L.  99-509, 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  and  Pub.  L.  99-558,  the  Federal 
Employees'  Retirement  System 
Technical  Corrections  Act  of  1986,  to 
administer  the  TSP  for  Federal 
employees.  Regulations  of  the  Board  are 
contained  in  title  5  of  the  Code  of 
Federal  Regulations,  chapter  VI,  parts 
1600-1699. 

Many  sections  under  5  CFR  parts 
1600-1699  require  a  TSP  participant  to 
sign  a  TSP  form  to  effect  certain 
tremsactions  in  his  or  her  TSP  account, 
including  (but  not  limited  to) 
withdrawals,  loans,  interfund  transfers, 
and  the  designation  of  a  beneficiary  in 
the  event  of  death.  A  participant  may 


become  unable  to  manage  his  or  her 
owTi  accoimt  for  various  reasons, 
however,  such  as  incapacity  or  absence 
due  to  extended  travel.  In  such 
circumstances,  an  attorney-in-fact  may 
effect  transactions  in  the  TSP  on  behalf 
of  the  participant  by  signing  the  TSP 
form(s)  as  an  agent  of  the  participant. 
The  current  regulations  do  not  explain 
the  requirements  for  a  valid  power  of 
attorney;  thus,  the  proposed  rule  is 
necessary  to  clarify  the  Board's  policy. 

The  proposed  rule  requires  that, 
before  an  attorney-in-fact  may  sign  a 
TSP  form  on  behalf  of  a  participant,  the 
Board  must  receive  and  approve  either 
a  general  power  of  attorney  that 
authorizes  the  attorney-in-fact  to  act  on 
behalf  of  the  principal  in  the  areas  of 
personal  property,  finance,  retirement, 
or  business  transactions;  or  a  special 
power  of  attorney  that  specifically 
grants  the  attorney-in-fact  the  authority 
to  effect  transactions  in  the  TSP  on 
behalf  of  the  participant.  A  valid  power 
of  attorney  must  be  authenticated, 
attested,  acknowledged,  or  certified 
before  a  notary  public  or  other 
authorized  official.  When  the  Board 
receives  a  power  of  attorney,  it  will 
review  it  and  advise  the  participant  or 
attorney-in-fact  whether  it  is  valid  for 
effecting  transactions  in  the  TSP. 

Regulatory  Flexibility  Act 

I  certify  that  this  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
vdll  affect  only  TSP  participants  and 
beneficiaries. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995,  section  201,  Pub.  L. 
104-4, 109  Stat.  48,  64,  the  effect  of 
these  regulations  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  section  202, 109  StAt. 
48,  64-65,  is  not  required. 


List  of  Subjects  in  5  CFR  Part  1690 

Employee  benefit  plans,  Government 
employees,  Pensions,  Retirement. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  forth  in  the 
pi«amble,  part  1690  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1690— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  part  1690 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8474. 

2.  Section  1690.2  is  added  to  read  as 
follows: 

§  1 690.2    Power  of  attorney. 

This  section  applies  to  all  regulations , 
in  this  chapter  that  require  a  signature 
by  the  participant  on  a  Thrift  Savings 
Plan  (TSP)  form,  where  the  participant 
desires  to  effect  transactions  through  an 
agent  (i.e.,  an  attorney-in-fact).  Before  an 
attorney-in-fact  may  sign  a  TSP  form  on 
behalf  of  a  participant,  the  Board  must 
have  approved  either  a  general  power  of 
attorney  which  authorizes  the  attorney- 
in-fact  to  act  on  behalf  of  the  participant 
with  respect  to  the  principal's  personal 
property  or  in  Federal  Government 
retirement,  financial,  or  business 
transactions;  or  a  special  power  of 
attorney  which  authorizes  the  attorney- 
in-fact  to  effect  transactions  in  the  TSP 
on  behalf  of  the  participant.  For  a  power 
of^ttomey  to  be  acceptable  to  effect 
transactions  in  the  TSP,  it  must  be 
authenticated,  attested,  acknowledged, 
orx:ertified  before  a  notary  pubhc  or 
other  official  authorized  by  law  to 
administer  oaths  or  affirmations.  The 
Bdard  will  advise  the  person  submitting 
a  power  of  attorney  whether  it  is  vahd 
to  effect  transactions  in  the  TSP. 
(PR  Doc.  98-33024  Filed  12-11-98;  8:45  am) 
BILUNG  COOE  676(MI1-P 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  381  and  441 

pocket  No.  97-054R] 
RIN0S83-AC26 

Retained  Water  in  Raw  Meat  and 
Poultry  Products:  Poultry  Chilling 
Performance  Standards 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice;  reopening  of  comment 
period. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  reopening 
the  comment  period  for  the  proposed 
rulemaking.  "Retained  Water  in  Raw 
Meat  and  Poultry  Products:  Poultry 
ChiUing  Performance  Standards"  (63  FR 
48961,  9/11/98),  in  response  to  a  request 
for  additional  time  to  submit  comments. 
The  comment  period  will  reopen  for  30 
days. 

DATES:  Comments  must  be  received  on 
or  before  Jemuary  13.  1999. 

ADDRESSES:  Send  one  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Clerk,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 
Please  refer  to  docket  number  97-054P. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development,  and  Evaluation.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700;  (202)  205-0699. 

Done  at  Washington,  DC,  on  December  8, 
1998. 

Thomas  J.  Billy, 

Administrator.  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  98-33047  Filed  12-11-98:  8:45  am] 
BILUNG  CODE  341(M}IM> 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  32  and  40 
RIN  3150-AE33 

Distribution  of  Source  and  Byproduct 
Material:  Licensing  and  Reporting 
Requirements 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking:  Withdrawal. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  had  presented 
preliminary  plans  for  updating  the 
licensing  of  source  material  and  mill 
tailings.  The  contemplated  rulemaking 
would  have  improved  the  control  of 
source  material  and  updated  the 
applicable  requirements  to  conform 
with  the  revised  standards  for 
protection  against  radiation.  This 
ANPRM  solicited  comments  and 
recommendations  from  interested 
parties  on  issues  that  were  to  be 
considered  in  the  proposed  rulemaking 
and  a  subsequent  rulemaking,  if  needed. 
However,  the  comments  received  in 
response  to  this  request  did  not  provide 
any  significant  new  information  on  the 
issues  associated  with  the  contemplated 
rulemaking.  The  NRC  believes  that 
additional  information  concerning  the 
distribution  of  source  material  is  needed 
before  it  is  able  to  proceed  with  a 
rulemaking  in  this  area.  The  NRC  is 
performing  the  necessary  research  and 
evaluating  additional  sources  of 
information  to  determine  the  best 
approach  to  address  these  issues  in  a 
proposed  rulemaking.  Therefore, 
pending  completion  of  this  research  and 
the  development  of  the  required 
information,  the  ANPRM  is  being 
withdrawal. 

ADDRESSES:  The  Commission  paper,  the 
staff  requirement  memoranda  (SRM), 
and  associated  documents  are  available 
for  public  inspection,  and  copying  for  a 
fee,  at  the  NRC  Public  Document  Room 
located  at  2120  L  Street  NW.  (Lower 
Level),  Washington,  DC  20012-7082, 
telephone:  (202)  634-3273. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6264,  e- 
mail  CRM@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  28,  1992  (57  FR  48749).  the 
Commission  published  an  ANPRM  that 
described  contemplated  amendments  to 
the  Commission's  regulations  governing 
the  licensing  of  source  material  and  mill 
tailings.  The  issues  raised  in  the 
ANPRM  concerned  the  possible  need  to 
update  10  CFR  Part  40.  particularly 
because  of  recent  changes  to  10  CFR 
Part  20,  "Standards  for  Protection 
against  Radiation."  The  ANPRM  was 
issued  to  solicit  comments  from 
interested  parties  on  issues  that  had 
been  identified  as  candidates  for 
consideration  in  rulemaking.  The 
specific  issues  were — 


(1)  The  level  of  control  of  source 
material  being  distributed  for  exempt 
use; 

(2)  The  adequacy  of  the  general 
license  in  10  CFR  40.22; 

(3)  The  usefulness  of  the  general 
license  in  10  CFR  40.25; 

(4)  The  degree  of  specificity  of  the 
requirements  for  source  material 
licensees;  and 

(5)  The  need  for  clarification  or 
consistency  of  the  mill  tailings 
requirements  in  Appendix  A  to  10  CFR 
Part  40  with  respect  to  NRC  staff 
regulatory  positions  in  this  area. 

The  ANPRM  also  included  a  specific 
request  for  information  on  how  the 
exemptions  in  10  CFR  Part  40  and  the 
general  license  in  §  40.22  are  used.  The 
questions  raised  in  the  ANPRM  also 
included  how  the  general  license  in 
§  40.25  could  be  made  more  useful;  and 
the  benefits  of  various  structure  and 
format  options,  such  as  the  creation  of 
additional  parts  or  subparts  to  the 
requirements  governing  source  material. 
A  contractor  report  prepared  to  support 
the  ANPRM,  NUREG/CR-5881,  "An 
Examination  of  Source  Material 
Requirements  Contained  in  10  CFR  Part 
40"  (October  1992),  was  also  made 
available. 

The  comment  period  for  the  ANPRM 
closed  on  January  26,  1993.  Fifteen 
comment  letters  were  received.  The 
commenters  included  the  National 
Aeronautics  and  Space  Administration, 
three  States,  and  one  public  interest 
group.  The  remaining  commenters  were 
industry  or  industrial  organizations, 
some  of  which  were  licensees,  including 
four  groups  representing  the  mining  and 
milling  industfy.  The  comments 
received  were  generally  in  favor  of 
revising  the  requirements  governing  the 
licensing  of  source  material  and  mill 
tailings.  The  comments,  however, 
provided  little  additional  information  in 
response  to  the  specific  Commission 
requests. 

The  Commission  was  considering 
expanding  the  ANPRM  to  include  the 
distribution  of  by-product  material  (10 
CFR  part  32).  This  contemplated 
rulemaking  was  presented  in  the  NRC 
regulatory  agenda  as  a  result  of  this 
ANPRM  (NUREG-0936). 

After  further  progress  is  achieved  in 
obtaining  the  needed  information,  the 
NRC  will  reconsider  changes  to  10  CFR 
Parts  32  and  40  with  respect  to 
exemptions  and  requirements  for  the 
distribution  of  byproduct  and  source 
material  to  exempt  persons.  The  NRC 
will  also  consider  appropriate  actions  in 
the  other  areas  addressed  in  the 
ANPRM.  In  the  interim,  because  the 
NRC  is  not  yet  prepared  to  determine 
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the  best  approach  to  rulemaking,  the 
ANPRM  is  being  withdrawn. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December.  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  98-32954  Filed  12-11-98;  8:45  am] 

BKUNO  CODE  7SM-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  210  and  229 

[Regulations  J  and  CC;  Docket  No.  R-1009] 

Collection  of  Checks  and  Other  Items 
by  Federal  Reserve  Banks  and 
Availability  of  Funds  and  Collection  of 
Checks 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking; 

termination. 

summary:  In  March  1998.  the  Board 
issued  an  advance  notice  of  proposed 
rulemaking  requesting  comment  on  the 
benefits  and  drawbacks  associated  with 
its  same-day  settlement  rule,  which 
became  effective  in  January  1994.  The 
same-day  settlement  rule,  which  is  part 
of  Regulation  CC,  requires  paying  banks 
to  settle  in  same-day  funds  for  checks 
piesented  to  them  by  private-sector 
banks  by  8:00  a.m.  local  time  at  a 
location  specified  by  the  paying  bank. 
The  Board  also  requested  comment  on 
the  imphcations  of  potential  rule 
changes  to  reduce  or  eliminate  the 
remaining  legal  disparities  between 
Federal  Reserve  Banks  and  private- 
sector  banks  in  the  presentment  and 
settlement  of  checks.  The  Board 
considered  whether  such  changes 
would  enhance  the  efficiency  of  the 
interbank  check  collection  market,  the 
check  collection  process,  and  the 
payments  system  as  a  whole.  Based  on 
its  analysis  of  the  comments  received, 
the  Board  concluded  that  the  costs 
associated  with  reducing  the  remaining 
legal  disparities  would  outweigh  any 
payments  system  efficiency  gains. 
Therefore,  die  Board  has  decided  not  to 
propose  any  specific  regulatory  changes 
at  this  time  to  reduce  these  remaining 
legal  disparities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  L.  Roseman,  Associate  Director 
(202/452-2789)  or  Jack  K.  Walton  II, 
Manager,  Check  Payments  Section  (202/ 
452-2660),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 
OUver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
M^in,  Senior  Counsel  (202/452-3198), 


Legal  Division.  For  the  hearing  impaired 
only,  contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1987  Congress  passed  the 
Expedited  Funds  Availability  Act 
(EFAA).  That  act  gave  the  Board  the 
responsibility  to  regulate  "any  aspect  of 
the  payment  system,  including  the 
receipt,  payment,  collection,  or  clearing 
of  checks,  and  any  related  function  of 
the  payment  system  with  respect  to 
checks"  to  carry  out  provisions  of  the 
act.  (12  U.S.C.  4008(c)(1))  The  Board 
issued  Regulation  CC,  Availability  of 
Funds  and  Collection  of  Checks,  to  carry 
out  its  responsibilities  under  the  EFAA. 
(12  CFR  part  229)  In  October  1992,  the 
Board  amended  Regulation  CC  by 
adopting  the  same-day  settlement  rule, 
effective  January  1994.  (57  FR  46956, 
October  14, 1992)  The  same-day 
settlement  rule  requires  a  paying  bank 
to  settle  on  the  day  of  presentment  by 
Fedwire  for  checks  presented  by  a 
private-sector  collecting  bank,  without 
the  imposition  of  presentment  fees,  if 
the  checks  are  presented  at  a  location 
designated  by  the  paying  bank  by  8:00 
a.m.  local  time.'  (12  CFR  229.36(f)) 

The  same-day  settlement  rule  was 
designed  to  improve  payments  system 
efficiency  by  1)  enhancing  competition 
between  private-sector  banks  and 
Reserve  Banks  in  the  provision  of  check 
collection  services,  2)  encouraging 
agreements  between  presenting  bajiks 
and  paying  banks  that  would  reduce  the 
cost  of  the  check  collection  system,  3) 
reducing  inefficient  intermediation  in 
the  check  collection  process,  and  4) 
encoiuaging  the  migration  from  checks 
to  more  efficient  payment  mechanisms. 
At  the  same  time,  the  rule  was  designed 
to  address  the  concerns  of  large  check 
drawers  and  banks  that  their  controlled 
disbursement  arrangements  and  paying 
bank  operations  would  not  be  unduly 
disrupted. 

In  March  1998,  the  Board  issued  an 
advance  notice  of  proposed  rulemaking 
requesting  comment  on  the  effect  that 
the  same-day  settlement  rule  has  had  on 
the  interbank  check  collection  market, 
on  the  check  collection  process,  and. 


'  The  term  "bank"  as  used  in  this  notice  and  in 
Regulation  CC  includes  a  commercial  bank,  savings 
bank,  savings  and  loan  association,  credit  union, 
and  U.S.  agency  or  branch  of  a  foreign  bank.  (12 
CFR  229.2(e))  A  "collecting  bank"  is  a  bank 
handling  a  check  for  collection,  except  the  paying 
bank.  A  "correspondent  bank"  is  an  intennediary 
collecting  bank  that  provides  check  collection 
services  to  other  banks.  A  "presenting  bank"  is  the 
collecting  bank  that  presents  a  check  to  the  paying 
bank.  A  "paying  bank"  generally  is  the  bank  by,  at,. 
or  through  which  a  check  is  payable. 


more  broadly,  on  the  payments  system. 
(63  FR  12700,  March  16,  1998)  The 
notice  also  requested  comment  on  the 
benefits  and  drawbacks  of  reducing 
legal  disparities  between  Federal 
Reserve  Banks  and  private-sector 
collecting  banks.  These  legal  disparities 
include  the  rules  governing  presentment 
deadUnes,  presentment  locations, 
reasonable  deUvery  requirements,  the 
control  and  timing  of  settlement,  and 
the  obligation  to  settle  on  a  non-banking 
day. 

The  Board  undertook  this  evaluation 
to  consider  whether  reducing  these 
disparities  would  enhance  the  efficiency 
of  the  interbank  check  collection 
market,  the  check  collection  process, 
and  the  payments  system  as  a  whole 
either  directly,  by  expediting  the 
collection  and  return  of  checks,  or 
indirectly,  by  fostering  competition. 
Improved  competition  among  collecting 
banks  that  would  likely  result  hom  a 
reduction  in  legal  disparities  and  the 
efiiciency  gains  derived  from  this 
competition  were  weighed  against  any 
increased  costs  to  paying  banks  and 
their  check-writing  customers  that  could 
result  from  the  changes.  Consistent  with 
its  policy,  the  Board's  evaluation  of 
potential  regulatory  changes  included 
an  analysis  of  the  competitive  impact 
any  changes  might  have  on  the  ability 
of  other  service  providers  to  compete 
writh  the  Reserve  Banks.^  The  following 
is  a  summary  of  the  comments  received 
and  the  Board's  analysis  of  those 
comments. 

n.  Summary  of  Comments 

The  Board  received  a  total  of  eighty- 
one  comment  letters  in  response  to  the 
March  1998  advance  notice  of  proposed 
rulemaking.  The  following  table  shows 
the  number  of  comments  received  by 
category  of  commenter: 


^The  Board  has  established  procedures  for 
assessing  the  competitive  impact  of  rule  changes 
that  may  have  a  substantial  impact  on  payments 
system  participants.  Under  these  procedures,  the 
Board  wilt  assess  whether  a  change  would  have  a 
direct'and  material  adverse  effect  on  the  ability  of 
other  service  providers  to  compete  effectively  with 
the  Federal  Reserve  in  providing  similar  services 
due  to  differing  legal  powers  or  constraints,  or  due 
to  a  dominant  market  position  of  the  Federal 
Reserve  deriving  firom  such  differences.  If  no 
reasonable  modifications  would  mitigate  the 
adverse  competitive  effects,  the  Board  will 
determine  whether  the  anticipated  benefits  are 
significant  enough  to  proceed  with  the  change 
despite  the  adverse  effects.  These  procedures  are 
described  in  the  Board's  policy  statement  "The 
Federal  Reserve  in  the  Payments  System."  as 
revised  in  March  1990.  (55  FR  11648,  March  29, 
1990:  FRRS  7-145.2) 
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Category  of  commenter 

Number  of 
responses 

Depository  institutions,  bank 
holding  companies,  and  as- 
sociations representing  de- 
pository institutions 

45 

Corporations  and  associations 

representing  corporations  

Cleannghouses  

ChecJ<  processors  

Federal  Reserve  Banks 

15 
7 
6 
4 

Money  order  companies 

Ottier  organizations  

2 
2 

Total 

81 

Sixty-one  commenters  recommended 
not  changing  the  rule  governing  the 
same-day  settlement  presentment 
deadline  or  reducing  other  legal 
disparities.  Eight  commenters 
recommended  limited  expansion  of  the 
same-day  settlement  rule.  Six 
commenters  suggested  rescinding  the 
existing  rule,  and  six  did  not  offer  a 
specific  opinion.  Thirteen  commenters 
stated  that  if  the  Board  were  to  make 
any  regulatory  changes,  particularly 
those  that  would  require  operational  or 
programming  changes,  the  changes 
should  not  take  effect  prior  to  mid-2000. 
Several  commenters  raised  other 
regulatory  issues  as  well  as  issues 
related  to  specific  Reserve  Bank  services 
or  policies  that  were  not  germane  to  the 
Board's  March  1998  advance  notice  of 
proposed  rulemaking. 

Based  on  its  analysis  of  the  comments 
received,  the  Board  has  decided  not  to 
propose  specific  amendments  to  the 
same-day  settlement  rule  or  Regulation 
J  at  this  time.  The  following  sections 
summarize  the  comments  received 
regarding  current  market  practices,  the 
presentment  deadline,  the  timing  and 
control  of  settlement,  and  other  legal 
disparities  and  review  the  Board's 
conclusions  based  on  its  analysis  of  the 
comments. 

A.  Current  Practices 

The  March  1998  notice  asked 
commenters  to  provide  information  on 
what  effect,  if  any.  the  same-day 
settlement  rule  has  had  on  their 
operations  since  it  was  implemented  in 
January  1994.  In  addition,  the  Board 
requested  information  on  ciurent 
practices  that  it  could  use  to  assess  the 
need  to  modify  the  same-day  settlement 
rule  further.  In  total,  sixty -eight 
commenters  provided  information  on 
the  current  practices  of  businesses  and 
banks,  including  changes  made  since 
the  implementation  of  the  same-day 
settlement  rule. 


Banks 

Twenty-three  out  of  twenty-five 
comments  on  the  effect  of  the  same-day 
settlement  rule  on  check  collection  costs 
and  availability  stated  that  the  rule  had 
resulted  in  lower  costs  for  collecting 
banks.  Ten  of  those  commenters  also 
stated  that  they  had  experienced  an 
improvement  in  funds  availabiUty  due 
to  the  implementation  of  the  same-day 
settlement  rule.  Several  large  collecting 
banks  reported  that  their  check 
collection  costs  were  reduced  not  only 
by  the  elimination  of  presentment  fees, 
but  by  using  lower-priced  check 
clearing  services  offered  by 
correspondent  banks. 

Smaller  banks  commented  that  the 
same-day  settlement  rule  benefited  only 
large  collecting  banks  by  shifting  funds 
transfer,  staff,  and  adjustment  costs  for 
same-day  settlement  presentments  to 
small  paying  banks.  Community  banks 
stated  that  they  have  benefited,  in  some 
cases,  from  receiving  same-day 
settlement  presentments  earlier  in  the 
day  than  they  receive  Reserve  Bank 
presentments.  Receiving  presentments 
earlier  in  the  day  provides  the  paying 
bank  with  more  time  to  process  the 
presentments,  which  lowers  their 
processing  costs.  Most  of  these  banks, 
however,  also  cited  the  cost  of  funds 
transfers  for  settlement  as  particularly 
burdensome. 

Old  Kent  Financial  Corporation  noted 
that  the  Grand  Rapids.  Michigan. 
Clearing  House  disbanded  as  a  result  of 
the  same-day  settlement  rule  because 
members  were  able  to  present  items 
directly  without  inciuring  the 
administrative  and  organizational 
expenses  of  maintaining  a  clearinghouse 
organization.  Conversely,  the  five 
clearinghouses  that  provided 
information  on  their  membership  and 
clearing  volume  since  1993  stated  that 
they  had  expanded  their  membership 
and  clearing  networks  in  response  to  the 
same-day  settlement  rule  by  providing 
transportation  or  settlement  services. 

Businesses 

Of  the  thirty-eight  commenters  that 
commented  on  current  business 
practices,  none  stated  that  the  same-day 
settlement  rule  had  influenced 
businesses"  decisions  to  use  controlled 
disbursement  services.  The  Treasury 
Management  Association  (TMA)  noted 
that  80  percent  of  businesses  with 
annual  sales  over  $100  miUion  use 
controlled  disbursement  services.  TMA 
as  well  as  several  businesses  and  banks 
noted  that  the  primary  benefit  of 
controlled  disbursement  services  was 
not  the  ability  to  generate  float,  but  the 
ability  to  make  investment  and 


borrowing  decisions  early  in  the  day 
based  on  knowledge  of  the  value  of  that 
day's  check  presentments.  Several  large 
banks  that  provide  cash  management 
services  as  well  as  most  businesses 
stated  that  they  rely  primarily  or  solely 
on  the  disbursement  totals  provided  by 
their  banks  to  determine  their  daily 
account  balances  because  businesses 
tend  to  view  internal  forecasting  as  not 
sufficiently  reliable.  Three  large  cash 
management  service  providers  and  TMA 
reported  that  since  the  implementation 
of  the  same-day  settlement  rule,  up  to 
55  percent  of  the  value  of  their  first 
presentment  notification  had  shifted  to 
their  second  presentment  notification. ^ 
As  a  result,  businesses  that  previously 
forecasted  total  daily  presentments 
based  on  first  presentment  notifications 
have  become  more  dependent  on  second 
presentment  notifications  to  more 
accurately  project  daily  presentments. 
Several  baiiks  and  businesses  indicated 
that  maintaining  an  early  morning 
presentment  deadline  also  allows  banks 
enough  time  to  provide  positive  pay 
services,  which  help  reduce  losses  from 
fraudulent  check  activity.* 

None  of  the  cash  management  service 
providers  or  businesses  reported  any 
plans  to  shift  from  checks  to  electronic 
payments  as  their  primary  method  for 
disbiu'sements.  but  a  few  noted  that 
some  businesses  would  consider 
expanding  their  use  of  electronic 
payments  as  services  become  more 
widely  accepted  and  affordable. 
Technological  investment  and  other 
startup  costs  were  mentioned  most  often 
as  the  primary  barriers  to  expanded  use 
of  electronic  forms  of  payment. 

B.  Presentment  Deadline  Disparity 

Under  Regulation  J,  Reserve  Banks 
can  obtain  same-day  settlement  for 
checks  presented  to  a  paying  bank 
before  its  cut-off  hour,  generally  2:00 
p.m.  or  later.  (12  CFR  210.9(b)(1))  The 
same-day  settlement  rule  for  private- 
sector  banks,  however,  requires  that  ' 
they  make  their  presentments  by  8:00 
a.m.  to  ensure  that  they  receive  same- 
day  settlement  by  Fedwire  without 


'Cash  management  banks  typically  provide 
corporations  with  a  preliminary  initial  notification 
of  the  day's  clearing  totals  by  around  8:00  a.m.  local 
time,  which  includes  early  direct  presentments,  on- 
us items,  and  the  first  Reserve  Bank  presentments. 
The  second  notification  is  typically  made  between 
9:30  and  11:00  a.m.  eastern  time  and  includes  the 
second  Reserve  Bank  presentment  from  the  high 
dollar  group  sort  program  and  most  same-day 
settlement  presentments. 

■•Companies  using  positive  pay  services  generally 
provide  the  paying  bank  with  an  electronic  file 
containing  information  on  all  checks  disbursed.  The 
paying  bank  compares  data  on  the  file  with  data 
captured  from  the  presented  checks  to  identify 
exceptions  that  are  examined  for  potential 
fraudulent  check  activity. 
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being  assessed  presentment  fees.  The 
Board  requested  comment  on  the  effect 
of  the  difference  in  presentment 
deadlines  for  Reserve  Banks  and 
private-sector  collecting  banks.  The 
Board  also  requested  comment  on  an 
extension  of  the  presentment  deadline  if 
the  presenting  bank  transmits  the 
information  contained  in  the  magnetic 
ink  character  recognition  (MICR)  line  of 
each  check  by  some  earlier  time. 
Further,  the  Board  requested  comment 
on  the  Reserve  Banks'  noon  presentment 
policy  and  the  effect  of  allowing  interest 
payments  on  demand  deposit  accounts. 

Presentment  E)eadline 

Most  commenters  did  not  believe  that 
the  six-hour  difference  in  presentment 
deadlines  was  a  significant  impediment 
to  the  ability  of  private-sector  collecting 
banks  to  compete  with  the  Reserve 
Banks,  Several  banks  and  processors 
noted  that  Reserve  Banks  typically  make 
their  check  presentments  to  paying 
banks  much  earlier  than  the  2:00  p.m. 
cut-off  hour.  In  addition,  most  large 
correspondent  banks  indicated  that  they 
are  able  to  compete  effectively  with 
Reserve  Banks  by  offering  lower  prices 
and,  in  some  cases,  better  availability  of 
funds. 

Ten  banks,  two  check  processors,  and 
one  Federal  Reserve  Bank  noted  that  a 
later  same-day  settlement  presentment 
deadline  would  require  paying  banks  to 
process  incoming  presentments  during 
the  time  they  currently  use  to  process 
internal  documents  and  outgoing 
checks.  For  example,  commenters  noted 
that  shifting  same-day  settlement  check 
volumes  into  a  shorter  processing 
window  would  cause  paying  banks  to 
incur  signiRcant  additional  costs, 
including  the  cost  of  acquiring 
additional  sorter  capacity  and  increased 
staffing  expense.  Commenters  dso 
indicated  that  the  shorter  processing 
windows  would  likely  result  in  higher 
check-fraud  losses  because  paying  banks 
would  have  less  time  to  inspect 
presented  checks  properly  and  make 
return  decisions  regarding  those  checks. 
In  addition,  banks  and  processors  that 
provide  cash  management  services 
stated  that  later  presentments  would 
reduce  their  revenue  from  cash 
management  services  because  daily 
clearing  totals  would  be  reported  later 
in  the  day  to  businesses  and,  therefore, 
businesses  would  be  less  willing  to  pay 
for  those  services.  All  of  the  comments 
received  from  businesses  stated  that  a 
later  presentment  deadline  would 
severely  diminish  their  ability  to 
manage  account  balances  efficiently 
because  presentment  totals  would  be 
reported  to  them  later  in  the  day. 


Seventy-five  percent  of  all 
commenters  favored  not  changing  the 
8:00  a.m.  same-day  settlement 
presentment  deadline  primarily  because 
the  additional  costs  incurred  by  paying 
banks  and  businesses  would  outweigh 
benefits  gained  by  collecting  banks.  Six 
commenters  recommended  that  the 
same-day  settlement  rule  be  rescinded 
to  allow  paying  banks  to  discourage 
private-sector  presentments,  regardless 
of  the  presentment  deadline.  Seven 
commenters  favored  expanding  the 
same-day  settlement  rules  by  moving 
the  deadUne  for  private-sector 
presentments  later  in  the  day,  with  the 
recommended  new  deadline  ranging 
from  9:00  a.m.  to  2:00  p.m.  First  Union 
Bank  and  Firstar  Bank  conditioned  their 
recommendation  on  preserving  an  8:00 
deadline  for  controlled  disbursement 
checks,  while  First  Tennessee  Bank 
recommended  the  deadline  only  be 
extended  if  the  presenting  bank 
provided  a  MICR  information 
transmission  by  8:00  a.m.  Several  banks 
both  for  and  against  extending  the  same- 
day  settlement  presentment  deadline 
suggested  that  a  later  deadline  would 
improve  funds  availability  by  increasing 
the  amount  of  processing  time  available 
to  private-sector  collecting  banks, 
particularly  for  West  Coast  banks 
collecting  checks  drawn  on  East  Coast 
banks.  Those  opposed  to  extending  the 
deadline,  however,  believed  that  the 
availability  improvements  would  not 
likely  be  of  sufficient  magnitude  to 
justify  additional  transportation 
expenses  for  collecting  banks  or  the 
increased  operational  costs  to  paying 
banks. 

Six  banks  and  one  check  processor 
with  operations  in  the  Midwest  or  West 
noted  that  moving  the  presentment 
deadline  as  little  as  thirty  minutes  later 
would  result  in  a  further  shift  of 
controlled  disbursement  accoimts  to 
banks  in  the  eastern  time  zone.  Being 
located  in  the  eastern  time  zone  gives 
controlled  disbursement  service 
providers  an  advantage  in  reporting 
disbursement  totals  to  customers  earlier 
in  the  day  because  it  offers  them  time 
to  make  investment  and  funding 
decisions  prior  to  the  close  of  the 
European  and  U.S.  financial  markets. 
First  Interstate  Bank  (Montana)  and 
Bank  of  America  proposed  establishing 
a  presentment  deadline  based  on  eastern 
time,  rather  than  local  time,  to  allow 
banks  in  the  western  part  of  the  country 
to  compete  more  effectively  with  banks 
in  the  eastern  time  zone  in  providing 
cash  management  services.  In  addition, 
four  commenters  recommended  creating 
a  special  class  of  controlled 
disbursement  routing  numbers  with  an 


8:00  a.m.  presentment  deadUne  and 
extending  the  presentment  deadline  for 
all  other  types  of  checks. 

Because  some  collecting  banks  have 
bees  slow  to  take  advantage  of  the  same- 
day  settlement  rule,  several  commenters 
noted  that  they  would  prefer  to  leave 
the  current  same-day  settlement  rule 
imchanged.  Maintaining  the  rule  would 
allow  the  private  sector  to  continue 
promoting  other  initiatives,  such  as  the 
expansion  of  direct  presentments 
through  existing  clearinghouses.  A  few 
commenters  recommended  moving  the 
Reserve  Banks'  presentment  deadline 
earlier,  to  match  the  private-sector 
same-day  settlement  presentment 
deadline,  but  several  others  noted  that 
this  would  most  likely  force  Reserve 
Banks  to  move  deposit  deadlines  earlier, 
slowing  the  check  collection  process. 

Later  Presentment  Deadline 
Conditioned  on  Earlier  Transmission  of 
MICR  Information 

Forty-seven  commenters  commented 
on  conditioning  the  extension  of  the 
same-day  settlement  presentment 
deadline  for  paper  checks  on  the 
tremsmission  of  check  MICR  information 
earner  in  the  day.  Twenty-nine  of  those 
commenters  opposed  conditioning  the 
extension  of  the  presentment  deadline 
on  an  earher  MICR  transmission. 
Twelve  commenters  stated  that  the 
presentment  deadline  under  the  same- 
day  settlement  rule  could  be  extended 
by  the  earlier  provision  of  MICR 
information  only  if  the  rule  contained 
detailed  standards  regarding  the  MICR 
transmission.  Six  commenters  favored 
using  MICR  files  to  extend  the 
presentment  deadline  as  long  as  the 
private  sector  is  allowed  to  set  MICR 
transmission  standards.  The  primary 
concern  of  those  opposed  to 
conditioning  the  extension  of  the 
presentment  deadline  on  the  earlier 
transmission  of  MICR  information  was 
the  accuracy  of  the  data  contained  in  the 
MICR  files.  Three  banks  stated  that  they 
currently  receive  MICR  files  from 
presenting  banks  and  noted  that  they 
occasionally  find  discrepancies  between 
data  contained  in  the  electronic  files 
and  the  associated  checks.  Other 
concerns  included  the  investment 
required  to  send,  receive,  and  process 
MICR  files;  potential  communication 
network  capacity  issues  at  peak 
transmission  times:  and  the  need  for 
additional  warranties. 

The  commenters  that  currently 
receive  MICR  file  transmissions  imder 
bilateral  agreements  stated  that  their 
existing  agreements  adequately  cover 
relevant  MICR  file  transmission  issues 
and  that  reg\datlon  of  these  issues 
would  likely  be  too  general  to  address 
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operational  issues  effectively.  Several 
paying  banks  noted  that  if  they  wanted 
to  maintain  their  current  cash 
management  reporting  deadlines,  they 
would  be  required  to  process  MICR  files 
from  presenting  banks  that  take 
advantage  of  the  later  deadline,  even  if 
paying  banks  determined  that  the 
investment  required  to  process  MICR 
information  could  not  be  recouped  by 
efficiency  gains.  Several  commenters 
suggested  that  it  would  be  better  to  let 
market  forces  determine  the  acceptemce 
of  MICR  files  than  to  incorporate  the  use 
of  MICR  files  in  the  same-day  settlement 
rule  as  a  condition  for  a  later 
presentment  deadline. 

Noon  Presentment  PoUcy 

Of  the  twenty-three  comments 
received  on  the  Reserve  Banks'  current 
noon  presentment  policy  for  city-zone 
endpoints.  seventeen  commenters  stated 
that  the  policy  does  not  need  to  be 
changed.'  They  said  that  the  current 
pohcy  adequately  balances  the  Reserve 
Banks'  ability  to  expedite  the  collection 
of  city-zone  checks  with  the  desire  of 
paying  banks  to  receive  their 
presentments  earlier  in  the  day.  Four 
commenters  suggested  that  the  Reserve 
Banks  make  presentments  earlier  in  the 
day  and  two  suggested  that  the  Reserve 
Banks  could  make  their  presentments 
later  in  the  day. 

Interest  on  Demand  Deposits 

Most  banks  that  provide  cash 
management  services  stated  that 
controlled  disbursement  accounts 
would  still  be  needed  even  if  banks 
were  permitted  to  pay  interest  on 
corporate  demand  deposits.  Several 
banks  indicated  that  they  already 
compensate  businesses  through  earnings 
credits  and  that  they  would  not  be  able 
to  pay  rates  high  enough  to  keep  larger 
businesses  from  seeking  higher  returns 
through  alternative  investments, 
although  paying  interest  might  help 
smaller  businesses.  TMA  and  Bank  of 
America  stated,  however,  that  if  banks 
paid  market  rates  of  interest  on 
corporate  demand  deposits,  the  demand 
for  controlled  disbursement  services 
would  be  significantly  reduced,  thus 
mitigating  concerns  about  a  later  same- 
day  settlement  presentment  deadUne. 


'The  Board  adopted  a  policy  in  1982  under 
which  the  Reserve  Banks  generally  must  present 
checks  to  paying  banks  located  in  Federal  Reserve 
city  availability  zones  by  noon  local  time.  (48  FR 
79,  January  3  1983)  This  noon  presentment  policy, 
which  provided  for  later  presentments  to  city  banks 
than  was  previously  the  case,  was  part  of  a  broader 
program  to  expedite  the  collection  of  checks  by 
establishing  significantly  later  deposit  deadlines 
and  associated  later  presentment  times  for  checks 
dravim  on  city  banks. 


C.  Timing  and  Control  of  Settlement 

Under  Regulation  J,  Reserve  Banks 
have  the  right  to  settle  for  check 
presentments  by  debiting  the  Federal 
Reserve  account  of  the  paying  bank  or 
its  correspondent  settlement  agent,  a 
process  often  referred  to  as  autocharge. 
(12  CFR  210.9(b))  The  debit  is  posted 
during  the  day  based  on  the  time  of 
presentment,  as  provided  in  the  Reserve 
Banks'  operating  circulars.  Under  the 
same-day  settlement  rule  in  Regulation 
CC,  however,  the  paying  bank  maintains 
control  of  the  settlement  through  the 
initiation  of  a  Fedwire  funds  transfer 
that  does  not  have  to  be  made  until  the 
close  of  Fedwire  (6:30  p.m.  eastern 
time).  (12  CFR  229.36(f)(2))  Most 
commenters  acknowledge  that  the 
regulations  governing  the  timing  and 
control  of  settlement  favor  Reserve 
Banks  over  private-sector  collecting 
banks.  None  of  the  commenters, 
however,  suggested  an  alternative  that 
eliminated  the  disparity  while 
maintaining  a  balance  between  the 
needs  of  both  the  paying  and  collecting 
banks  to  control  some  portion  of  the 
settlement  process. 

None  of  me  commenters 
recommended  changing  the  control  of 
settlement.  The  primary  concern  with 
eliminating  the  Reserve  Banks'  ability  to 
autocharge  accounts  was  that  paying 
banks  would  incur  additional  costs  to 
transfer  funds  daily  to  the  Reserve 
Banks.  In  addition,  none  of  the  paying 
banks  indicated  problems  with  the 
Reserve  Banks'  autocharge  process. 
Moreover,  most  banks  opposed  giving 
private-sector  presenting  banks  the 
ability  to  debit  their  Federal  Reserve 
accounts  directly.  Smaller  paying  banks, 
in  particular,  stated  that  their  ability  to 
adjust  the  amount  of  their  funds 
transfers  for  settlement  was  often  their 
most  effective  method  of  resolving 
discrepancies  in  the  presentment  totals, 
even  though  funds  transfers  were  also 
cited  as  a  significant  cost  to  paying 
banks  under  the  same-day  settlement 
rule. 

While  seven  commenters  suggested 
moving  the  settlement  deadline  under 
the  same-day  settlement  rule  for  private- 
sector  banks  to  earlier  in  the  day,  most 
commenters  stated  that  the  current 
timing  of  Reserve  Bank  settlements  was 
appropriate.  Several  banks  expressed 
concern  that  if  Reserve  Banks  obtained 
settlement  for  their  presentments  later 
in  the  day.  Reserve  Banks  would  post 
credits  to  depositors'  accounts  later, 
thus  increasing  the  likelihood  of 
daylight  overdrafts.  Another  concern 
cited  by  several  collecting  banks  was 
that  under  the  current  same-day 
settlement  rule,  most  funds  transfers 


settling  for  same-day  settlement 
presentments  are  received  late  in  the 
day,  making  it  difficult  for  collecting 
banks  to  manage  account  balances  and 
reserve  requirements.  A  few  paying 
banks,  however,  noted  that  the  later 
settlement  deadline  for  private-sector 
banks  provided  paying  bfmks  time  to 
process  and  reconcile  presentments 
before  settling.  To  help  resolve  issues 
regarding  the  timing  and  control  of 
settlement,  the  regional  check 
clearinghouses  noted  that  they  have 
incorporated  same-day  settlement 
presentments  into  their  clearinghouse 
settlements. 

D.  Other  Legal  Disparities 

In  its  March  1998  notice,  the  Board 
also  requested  comment  on  other  legal 
disparities  that  exist  between  Reserve 
Banks  and  private-sector  collecting 
banks.  Specifically,  the  Board  wanted  to 
know  if  the  difference  in  presentment 
location,  reasonable  delivery 
requirements,  and  the  obligation  to 
settle  on  a  non-banking  day  hindered 
competition  and  innovation  in  the 
payments  system.  The  Board  also  asked 
for  comment  on  any  other  legal 
differences  between  Reserve  Banks  and 
private-sector  collecting  banks  that  limit 
the  abihty  of  private-sector  banks  and 
Reserve  Banks  to  compete  in  the 
interbank  check  collection  market. 

Under  the  same-day  settlement  rule, 
paying  banks  have  the  right  to  designate 
the  presentment  location,  with  certain 
restrictions,  and  to  impose  reasonable 
delivery  requirements  for  presentments 
received  from  private-sector  presenting 
banks.  (12  CFR  229.36(f)(1))  Regulation 
J.  however,  allows  Reserve  Banks  to 
present  checks  at  certain  locations  that 
may  not  be  the  same  as  the  location 
designated  by  the  paying  bank  under  the 
same-day  settlement  rule.  (12  CFR 
210.7(b))  In  addition,  Regulation  J  does 
not  give  paying  banks  the  right  to 
impose  delivery  requirements  on 
Reserve  Banks.  In  practice,  however,  the 
Reserve  Banks  generally  present  checks 
at  a  location  designated  by  the  paying 
bank  and  generally  comply  writh  the 
paying  bank's  delivery  requirements. 

Most  of  the  thirty-one  commenters  on 
the  issues  of  presentment  location  and 
reasonable  deUvery  requirements  noted 
that  Reserve  Banks  already  generally 
comply  with  private-sector  practices. 
Fourteen  commenters  noted  that  the 
current  disparity  in  presentment 
location  and  delivery  requirements  does 
not  result  in  any  material  competitive 
advantage.  Further,  they  noted  that  if 
the  Board  were  to  make  changes  in  this 
area,  the  Board  should  modify 
Regulation  J  to  allow  paying  banks  to 
designate  the  presentment  location  and 


issue,  none 
that  the  dif 
private-sec 
Reserve  Ba 
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reasonable  delivery  requirements  for 
presentments  by  Reserve  Banks.  None  of 
the  commenters  suggested  eliminating 
the  reasonable  delivery  requirements  for 
private-sector  presentments.  Only  four 
conunenters  noted  that  the  current  rules 
provide  a  material  competitive 
advantage  for  the  Reserve  Banks  and 
suggested  that  collecting  banks  be  given 
the  same  legal  rights  for  presentment 
location  as  Reserve  Banks. 

The  settlement  obligation  of  a  paying 
bank  that  closes  voluntarily  on  a 
business  day  differs  based  on  whether 
the  presenting  bank  is  a  Reserve  Bank  or 
a  private-sector  bank.  Under  Regulation 
J,  the  paying  bank's  obligation  to  settle 
with  a  Reserve  Bank  is  triggered  if  the 
Reserve  Bank  "makes  a  cash  item 
available  to  the  paying  bank  on  that 
day."  (12  CFR  210.9(b)(3))  Under  the 
same-day  settlement  rule,  the  paying 
bank's  obligation  to  settle  with  a 
private-sector  collecting  bank  is 
triggered  only  if  the  paying  bank 
"receives  presentment  of  a  check"  on  a 
business  day  on  which  it  is  open.  (12 
CFR  229.36(f)(3)).  Of  the  seventeen 
commenters  that  commented  on  this 
issue,  none  of  the  commenters  believed 
that  the  difference  between  the  rules  for 
private-sector  banks  and  Federal 
Reserve  Banks  had  a  material 
competitive  effect. 

Nine  commenters  raised  as  another 
legal  disparity  the  way  paying  banks 
and  private-sector  presenting  banks 
resolve  discrepancies  in  the  settlement 
,  amount  for  presentments.  The  Reserve 
Banks'  Operating  Circular  3.  Collection 
of  Cash  Items  and  Retiuned  Checks 
(paragraphs  12,18,  and  19),  sets  forth 
the  terms  under  which  Reserve  Banks 
handle  corrections,  adjustments,  and 
warranty  claims.  Although  paying  banks 
and  private-sector  presenting  banks  can 
establish  bilateral  or  multilateral 
agreements  addressing  adjustment 
standards,  the  same-day  settlement  rule 
does  not  provide  standards  for  private- 
sector  banks  lacking  such  agreements. 
Several  commenters  noted  that  the  lack 
of  detailed  adjustment  standards  had 
occasionally  made  it  difficult  to  resolve 
differences  between  collecting  and 
paying  banks  in  a  timely  maimer.  While 
a  few  commenters  asked  the  Board  to 
incorporate  detailed  standards  in 
Regulation  CC,  several  others 
recommended  that  industry  groups 
continue  to  set  these  standards. 

E.  Analysis  and  Conclusions 

The  Board  recognizes  that  certain 
legal  disparities  between  Reserve  Banks 
and  private-sector  collecting  banks  may 
affect  the  competitive  position  of 
participants  in  the  check  collection 
system.  In  evaluating  potential 


reductions  in  the  legal  disparities 
between  Reserve  Banks  and  private- 
sector  collecting  banks,  the  Board 
recognizes  that  even  removing  the 
disparities  discussed  in  its  advance 
notice  of  proposed  rulemaking  would 
not  result  in  a  completely  level  playing 
field  in  the  interbank  check  collection 
market.  For  example,  the  Reserve  Banks 
enjoy  an  imsiupassable  credit  rating  that 
makes  them  an  attractive  service 
provider  in  times  of  financial  stress.* 

Based  on  the  comments  received,  the 
Board  believes  that  regulatory  changes 
to  reduce  legal  disparities  between 
Reserve  Banks  and  private-sector 
collecting  banks  would  yield  only 
marginal  benefits  in  terms  of  directly 
expediting  the  collection  and  return  of 
checks.  While  the  removal  of  these 
disparities  may  foster  competition 
between  Reserve  Banks  and  private- 
sector  collecting  banks  in  the  check 
collection  market,  neither  the  direct  nor 
indirect  benefits  appear  to  be  sufficient 
to  offset  the  significant  additional  costs 
that  such  regulatory  changes  would 
impose  on  paying  banks  and  their 
customers.  Specifically,  the  Board  has 
concluded  that  moving  the  presentment 
deadline  later  in  the  day  for  private- 
sector  banks  would  impose  significant 
costs  on  paying  bank  operations  and 
those  businesses  that  use  controlled 
disbursement  services.  In  addition, 
moving  the  Reserve  Banks'  presentment 
deadline  earlier  in  the  day  would  delay 
the  collection  of  some  checks,  which 
would  be  inconsistent  with  one  purpose 
of  EFAA:  to  expedite  the  check 
collection  and  return  system. 

Further,  the  Board  believes  that 
eliminating  the  disparities  between  the 
Reserve  Banks  and  private-sector  banks 
as  to  the  control  and  timing  of 
settlement  would  also  likely  increase 
costs  and  reduce  the  efficiency  in  the 
check  system.  The  Board  notes  that 
private-sector  initiatives,  such  as  the 
expansion  of  clearinghouse  settlement 
services,  have  been  able  to  mitigate  the 
settlement  disparities  to  some  extent. 

With  respect  to  the  control  of 
settlement,  the  Board  beUeves  that  the 
autocharge  system  used  by  the  Reserve 
Banks  provides  an  efficient  settlement 
mechanism  that  has  not  created 
problems  for  paying  banks  and  therefore 
should  be  retained.  The  Board 
recognizes  that  while  banks  generally 
are  not  concerned  with  the  ability  of 


*  Reserve  Banks  also  labor,  however,  under 
constraints  not  imposed  on  their  private-sector 
competitors,  such  as  central  bank  concerns 
regarding  the  adequacy  of  payment  services  in  the 
markets  and  cost  recovery  by  major  service 
category,  as  vvell  as  a  level  of  public  scrutiny  of 
price  and  service  level  determinations  not  shaiod 
by  the  private  sector. 


Reserve  Banks  to  charge  paying  banks' 
Federal  Reserve  accounts,  banks  are 
very  concerned  about  the  risks 
atisociated  with  extending  this 
capability  to  private-sector  banks. 

With  respect  to  the  timing  of 
settlement,  providing  for  a  later 
settlement  of  Reserve  Bank 
presentments  would  similarly  delay  the 
ability  of  Reserve  Banks  to  post  credits 
for  check  deposits,  thereby  making 
intraday  accoiuit  management  more 
difficult  for  many  banks  and  potentially 
.increasing  their  dayhght  overdraft 
charges.  In  addition,  providing  for  an 
earlier  settlement  deadline  for 
presentments  by  private-sector  banks 
could  materially  increase  the  costs  and 
risks  to  paying  banks  by  reducing  the 
time  that  they  have  to  process  and 
reconcile  presentments  before  settling. 

The  Board  has  also  concluded  that  the 
legal  disparities  in  control  of 
presentment  location,  deUvery 
requirements,  and  settlement  on  a  non- 
banking  day  do  not  materially  affect  the 
efficiency  of  or  competition  in  the  check 
collection  system. 

The  implementation  of  the  same-day 
settlement  rule  in  1994  has  significantly 
reduced  the  legal  disparities  between 
private-sector  collecting  banks  and 
Reserve  Banks,  thereby  improving  the 
competitive  position  of  private-sector 
collecting  banks.  While  some  legal 
disparities  related  to  the  presentment 
and  settlement  of  checks  still  exist,  they 
are  not  as  significant  as  those  that 
existed  prior  to  1994.  The  Board 
believes  that  the  costs  associated  with 
reducing  the  remaining  legal  disparities 
would  outweigh  any  payments  system 
efficiency  gains.  Therefore,  based  on  its 
analysis  of  the  comments  received,  the 
Board  beUeves  that  changes  to  further 
reduce  the  legal  disparities  should  not 
be  made  at  this  time. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  8, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(PR  Doc.  98-33049  Filed  12-11-98;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Breeze  Eastern  Aerospace  rescue 
hoists.  This  proposal  would  require  a 
one-time  inspection  of  the  mounting 
brackets  for  cracks,  and,  if  necessary, 
replacement  with  serviceable  parts.  This 
proposal  is  prompted  by  reports  of 
cracked  mounting  brackets.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  mounting  bracket 
cracks,  which  could  result  in  mounting 
bracket  failure  and  separation  of  the 
rescue  hoist  from  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  12,  1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Covmsel, 
Attention:  Rules  Docket  No.  98-ANE- 
37-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Breeze  Eastern  Aerospace,  700  Liberty 
Avenue,  Union,  NJ  07083;  telephone 
(908)  686-4000,  fax  (908)  686-9292. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  NY  11581;  telephone  (516)  256- 
7512,  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conamunications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 


be  chemged  in  hght  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-37-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-37-AD,  12  New 
England  Executive  Park,  Burfington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  mounting 
bracket  cracks  on  certain  Breeze  Eastern 
Aerospace  rescue  hoists  series  BL- 
16600,  excluding  BL-16600-160.  The 
investigation  revealed  that  the  cracks 
were  found  on  the  outside  radius  of 
these  brackets,  not  along  the  length  of 
the  angle  bracket,  but  in  the  radial 
direction,  i.e.,  transverse  to  the  length, 
compromising  their  structural  integrity. 
Those  cracks  resulted  from  the  bending/ 
forming  of  the  brackets  during  the 
manufacturing  process.  The 
manufacturing  process  has  since  been 
changed.  No  loss  of  the  rescue  hoist  nor 
of  rescues  have  occurred  to  date.  Since 
the  rescue  hoist  is  tied  to  the  airfi-ame 
through  those  two  support  brackets 
only,  their  failure  could  result  in  the 
loss  of  the  rescue  hoist.  This  condition, 
if  not  corrected,  could  result  in 
moimting  bracket  failure  and  separation 
of  the  rescue  hoist  from  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Breeze  Eastern 
Customer  Advisory  Bulletin  CAB-100- 
56,  dated  November  11, 1997,  that 
describes  procedures  for  inspection  of 
the  mounting  brackets  for  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  of  the 


mounting  brackets  for  cracks,  and,  if 
necessary,  replacement  with  serviceable 
parts.  The  actions  would  be  required  to 
be  accompUshed  in  accordance  with  the 
SB  described  previously. 

There  are  approximately  300  hoists  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100  hoists 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  hoist  to  accompUsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $35  per  hoist.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

!     2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Breeze  Eastern  Aerospace:  Docket  No.  98- 
ANE-37-AD. 
Applicability:  Breeze  Eastern  Aerospace 
,  rescue  hoists  series  BL-16600,  excluding  BL- 
16600-160.  These  hoists  are  installed  on  but 
not  limited  to  Bell  206,  Bell  407.  Bell  222. 
:  Agusta  A109,  Eurocopter  France  AS332, 
I  McDonnell  Douglas  MD-500,  and  Sikorsky 
'  S-61  rotorcraft. 

Note  1:  This  airworthiness  directive  (AD) 

I  applies  to  each  hoist  identified  in  the 

,  preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  hoists  that  have 

;  been  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  [b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 

I  -request  should  include  specific  profxjsed 

,  actions  to  address  it. 

'      Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  mounting  bracket  cracks,  which 
could  result  in  mounting  bracket  failure  and 

'  separation  of  the  rescue  hoist  from  the 
aircraft,  accomplish  the  following: 

(a)  Prior  to  the  next  usage  of  the  rescue 
hoist  after  the  effective  date  of  this  AD, 
perform  a  one-time  insjjection  for  mounting 
bracket  cracks,  and,  if  necessary,  replace  with 
serviceable  parts,  in  accordance  with  Breeze 
Eastern  Aerospace  Advisory  Bulletin  CAB- 
100-56,  dated  November  11,  1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 

'  Manager,  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  7, 1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-33025  Filed  12-11-98;  8:45  am] 
BILUNG  COD€  4910-13-P 
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fay (781) 238-7199. 
Federal  Aviation  Administration  supplementary  information: 


14  CFR  Part  39 

[Docket  No.  98-ANE-69-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  CFE 
Company  Model  CFE738-1-1B 
Turbofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  CFE 
Company  model  CFE738-1-1B  turbofan 
engines.  This  proposal  would  require  a 
one-time  dimensional  inspection  of  the 
curvic  coupling  tooth  profile  of  certain 
high  pressure  compressor  (HPC)  rotor 
components  to  check  for  machining 
mismatches  in  the  curvic  coupling,  and, 
if  necessary,  replacement  with 
serviceable  parts.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  certain  HPC  rotor 
components,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
February  12,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
69- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  Une.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFE  Company,  Data  Distribution,  M/S 
64-03/2101-201,  P.  O.  Box  52170, 
Phoenix,  AZ  85072-2170;  telephone 
(602)  365-2493.  fax  (602)  365-5577. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
th^e  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
pfoposal  vfill  be  filed  in  the  Rules 
Docket. 

Commenfers  vnshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowring 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-69-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  _ 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  determined  that  certain  stage 
4  and  5  high  pressure  compressor  (HPC) 
blisks,  the  impeller  aft  shafts,  and  the 
impellers,  installed  on  CFE  Company 
model  CFE738-1-1B  tiu-bofan  engines, 
hjve  machining  mismatches  in  the 
curvic  coupUng  tooth  profiles,  including 
under-minimum  root  fillet  radii,  tooth 
profile  mismatch  and  gable  mismatch. 
These  machining  mismatches,  if 
present,  may  decrease  the  service  life  of 
these  HPC  parts.  This  condition,  if  not 
corrected,  could  result  in  failure  of 
c^ain  HPC  rotor  components,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 
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The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFE  Company 
Alert  Service  Bulletin  (ASB)  No. 
CFE738-A72-8029,  dated  October  1, 
1998.  that  describes  procediues  for 
dimensional  inspections  of  curvic 
couplings  on  certain  HPC  rotor 
components. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  dimensional 
inspection  of  the  curvic  coupling  tooth 
profile  of  certain  HPC  rotor  components 
to  check  for  machining  mismatches  in 
the  curvic  coupling,  and,  if  necessary, 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASB  described  previously. 

There  are  approximately  146  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  94  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  300 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $18,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,384,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFE  Company:  Docket  No.  98-ANE-69-AD. 

Applicability:  CFE  Company  Model 
CFE738-1-1B  turbofan  engines,  serial 
numbers  105106  through  105251,  installed 
on  but  not  limited  to  the  Dassault  Aviation 
Falcon  2000  model  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  certain  high  pressure 
compressor  (HPC)  rotor  components,  which 
could  result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane,  accomplish  the 
following: 

(a)  Perform  a  one-time  dimensional 
inspection  of  the  curvic  coupling  tooth 
profile  of  certain  HPC  components,  as 
identified  in  the  table  below,  for  machining 
mismatches  in  the  curvic  coupling,  prior  to 
exceeding  the  specified  number  of  cycles 
since  new.  as  listed  in  the  table  below,  in 
accordance  with  procedures  described  in 
CFE  Company  Alert  Service  Bulletin  (ASB) 
CFE738-A72-8029,  dated  October  1,  1998: 


Nomenclature 

Part  No. 

Cycles 
since 
new 

Stage  4  and  5  Blisk 

Impeller  Shaft  

Impeller 

6079T74P07 
6079T74P08 
6079T80P05 
6079T80P04 
6079T77P05 
6079T77P06 

2,460 
3,430 
1,670 
2,060 
2,150 
2.130 

and  replace  with  serviceable  component, 
parts. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  7. 1998. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-33026  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  4S10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Pocltet  No.  98-ANE-42-AO] 

RIN2120-AA64 

Airworthiness  Directives;  AliiedSignal 
Inc.  (formerly  Textron  Lycoming) 
ALF502R-5  and  ALF502R-3A  Model 
Turtjofan  Engines 

agency:  Federal  Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


(b)  Remove  from  service  any  component 
that  is  found  with  a  machining  mismatch. 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
AliiedSignal  Inc.  ALF502R-5  and 
ALF502R-3A  model  turbofan  engines. 
This  proposal  would  require 
incorporation  of  an  improved  fan  core 
inlet  anti-ice  system.  This  proposal  is 
prompted  by  reports  of  uncommanded 
reduction  of  engine  thrust  (rollback)  and 
loss  of  thrust  control  in  icing 
conditions.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  ice 
accretion  on  the  fan  core  inlet  stator 
vane  surfaces,  which  can  result  in 
engine  rollback  and  loss  of  thrust 
control  in  icing  conditions. 
DATES:  Comments  must  be  received  by 
February  12, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
42-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Engines,  Inc.,  P.O.  Box 
5218,  Phoenix,  AZ  85072-2181, 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORIKIATION  COffTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7148, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-42-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-42-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of 
uncommanded  reduction  of  engine 
thrust  (rollback),  and  loss  of  thrust 
control  on  AUiedSignal  Inc.  (formerly 
Textron  Lycoming)  ALF502R-5  model 
turbofan  engines.  12  rollback  events 
have  been  recorded  to  date,  which  all 
occurred  in  icing  conditions  at  altitudes 
above  26,000  feet,  and  generally  near 
areas  of  weather  conditions  that  can  be 
described  as  the  anvil  area  of 
thunderstorm  clouds.  Seven  events 
involved  simultaneous  rollbacks  of 
multiple  engines  on  the  four-engine 
British  Aerospace  (BAe)  146  airplane. 

The  FAA  Transport  Airplane 
Directorate  (TAD)  issued  Airworthiness 
Directive  (AD)  94-07-09,  effective  on 
April  15, 1994,  to  require  airplane 
altitude  restrictions  and  operating 
procedures,  to  prevent  engine  rollbacks 
during  flight  in  icing  conditions. 
Following  two  additional  rollback 
events  during  aircraft  operation  in  icing 
conditions  above  26,000  feet,  the  FAA 
TAD  issued  emergency  AD  96-14-09 
effective  on  July  2, 1997,  to  supersede 
AD  94-07-09.  AD  96-14-09  carried 
over  the  earlier  AD's  altitude 
restrictions,  and  revised  the  Aircraft 
Flight  Manual  (AFM)  airplane  operating 
procedures. 

The  FAA  Engine  Certification  Office 
(ECO)  has  reviewed  the  results  of  engine 
investigations,  component  icing  tests, 
and  in-flight  engine  icing  tests  of  the 
present  ALF502R-5  engine,  which 
showed  that  accretion  of  ice  may  occur 
in  the  ALF502R-5  engine  fan  core  inlet 
at  stator  vane  surfaces,  under  specific 
icing  conditions  identified  as  ice 
crystals,  which  are  likely  to  be 
encountered  in  weather  occurring 
within  the  approved  engine  operating 
envelope.  This  ice  accretion  adversely 
restricts  airflow  to  the  engine  core, 
causing  rollback,  progressing  to  further 
ice  accretion  and  worsening  rollback 
severity.  This  condition,  if  not 
corrected,  can  result  in  engine  rollback 
and  loss  of  thrust  control. 

The  FAA  ECO  has  reviewed  the 
results  of  analyses,  component  tests, 
and  in-flight  engine  testing  of 
modifications  of  the  ALF502R-5  engijie. 


to  incorporate  an  improved  fan  core 
inlet  anti-ice  system.  These  data  show 
the  engine  modifications  to  be 
acceptable  to  prevent  adverse  ice 
accretion  and  engine  rollback  in  icing 
conditions.  The  FAA  ECO  has  reviewed 
and  approved  the  technical  contents  of 
AlliedSignal  Inc.  Service  Bulletin  (SB) 
No.  ALF/LP  72-1020,  Revision  2,  dated 
September  30,  1998,  that  describes 
procedures  for  installation  of  the 
improved  fan  core  inlet  anti-ice  system. 
Installation  of  modified  ALF502  engines 
onto^BAe  146  aircraft  also  requires 
incorporation  of  two  airframe 
modifications,  contained  in  BAe 
Regional  Aircraft  SB  26-40-01601A, 
dated  March  25. 1998,  and  SB  71-68- 
01581A,  Revision  1,  dated  March  25, 
1998. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  installation  of  an  improved  fan 
core  inlet  anti-ice  system,  at  the  next 
shop  visit,  but  no  later  than  December 
31. 2002. 

The  comphance  end  date  of  not  later 
than  December  31.  2002,  was 
determined  based  on  safety  analysis 
considering  the  projected  ALF502R-5 
engine  fleet  rollback  rate  and  projected 
cumulative  unmodified  engine 
operating  hours. 

The  requirement  for  compliance  at 
next  shop  visit  was  determined  based 
upon  average  engine  hourly  usage 
between  shop  visits,  and  the 
corresponding  modification 
incorporation  rate  assumed  by  the  safety 
analysis.  The  shop  visit  requirement, 
rather  than  a  si>ecific  hourly  usage,  was 
intended  to  allow  modifications  to 
occur  concurrently  with  periodic 
maintenance. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SBs  described  previously. 

The  FAA  TAD  is  considering  new 
rulemaking  to  allow  BAe  146-lOOA. 
-20bA  and  -300A  aircraft,  equipped 
with  all  four  engines  modified,  to  be 
excluded  from  the  altitude  restrictions 
and  operating  procedures  of  AD  96-14- 
09.  To  be  considered  for  that  exclusion, 
modifications  of  the  aircraft  associated 
v«th  the  engine  modifications,  changes 
to  limitations  placards,  and  revisions  of 
the  AFM,  will  be  required  to  be 
accompUshed  on  the  aircraft  in 
accordance  with  the  previously 
mentioned  BAe  SBs.  BAe  SB  71-72- 
30473A,  and  certain  FAA  approved 
AFM  revisions. 

There  are  approximately  982  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  100 
engines  installed  on  aircraft  of  U.S. 
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registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  30  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $75,000  per  engine. 
Based  on  these  figures,  the  cost  impact 
for  incorporation  of  engine 
modifications  required  by  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$7,680,000. 

In  addition  to  the  above  engine 
modifications,  further  aircraft 
modifications  specified  by  BAe  SB  No. 
71-68-01581A,  and  BAe  SB  No.  26-40- 
01 601  A,  Revision  1,  are  required  prior 
to  installation  of  modified  engines  onto 
BAe  146  aircraft.  The  FAA  estimates 
that  20  aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  33  work 
hours  per  aircraft  to  accompUsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,400  per  aircraft.  Based 
on  these  figures,  the  cost  impact  for 
incorporation  of  aircraft  modifications 
required  by  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $87,600. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,767,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal  Inc.:  Docket  No.  98-ANE-42- 
AD. 

Applicability:  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  ALF502R-5  and 
ALF502R-3A  model  turbofan  engines, 
installed  on  but  not  limited  to  British 
Aerospace  (BAe)  146100A,  -200A  and  -300A 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  reduction  of 
engine  thrust  and  loss  of  thrust  control  in 
icing  conditions,  accomplish  the  following: 

(a)  At  the  next  engine  shop  visit,  but  not 
later  than  December  31,  2002,  install  an 
improved  fan  core  inlet  anti-ice  system  in 
accordance  with  Accomplishment 
Instructions,  Paragraphs  2.B.  through  2.1.(1- 
4),  of  AlliedSignal  Inc.  Service  Bulletin  (SB) 
No.  ALF/LF  72-1020,  Revision  2,  dated 
September  30, 1998.  In  order  to  install 
engines  with  the  required  modifications  onto 
BAe  146-lOOA,  -200A  and  -300A  series 
aircraft,  accomplish  BAe  Regional  Aircraft  SB 
No.  264(>-01601A,  dated  March  25,  1998,  and 
BAe  Regional  Aircraft  SB  No.  71-68-^)l581A, 
Revision  1,  dated  March  25, 1998. 

(b)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  maintenance  that 
includes  separation  of  either  the  fan  module 
or  the  combustor  turbine  module  from  the 
remainder  of  the  engine. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 


Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  7,  1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service 
[FR  Doc.  98-33027  Filed  12-11-98;  8:45  am) 
BILUNO  COOE  4910-13-P 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  312 
[Docket  No.  98N-0979] 

Investigational  New  Drug  Applications; 
Clinical  Holds;  Companion  Document 
to  Direct  Final  Rule 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing 
investigational  new  drug  applications 
(IND's)  for  himian  drug  and  biological 
products.  This  proposed  action  would 
amend  the  IND  clinical  hold 
requirements  to  state  that  the  agency 
v«ll  respond  in  writing  to  a  sponsor's 
request  that  a  cUnical  hold  be  removed 
from  an  investigation  within  30- 
calendar  days  of  the  agency's  receipt  of 
the  request  and  the  sponsor's  complete 
response  to  the  issue(s)  that  led  to  the 
clinical  hold.  This  proposed  action  is 
being  taken  in  accordance  with 
provisions  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  Modernization  Act).  This 
proposed  rule  is  a  companion  document 
to  a  direct  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  If  FDA  receives  any  significant 
adverse  comment,  the  direct  final  rule 
vfill  be  vdthdravra,  and  the  comments 
will  be  considered  in  the  development 
of  a  final  rule  using  usual  notice-and- 
comment  rulemaking  based  on  this 
proposed  rule. 
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Applications; 
fi  Document 


Iministration, 


OATHS:  Comments  must  be  received  on 

or  before  March  1, 1999. 

ADDRESSES:  Submit  written  comments 

to  the  Dockets  Management  Branch 

(HFA-305),  Food  and  Drug 

Administration,  5630  Fishers  Lane,  rm. 

1061.  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Limipkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-594-5417,  or 
Rebecca  A.  Devine,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-10).  Food  and  Drug 
Administration,  1401  Rockville 
,    Pike,  Rockville,  MD  20852,  301- 
827-0373. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  21, 1997,  President 
Clinton  signed  into  law  the 
Modernization  Act  (Pub.  L.  105-115). 
Section  117  of  the  Modernization  Act 
amends  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  codifying  in 
section  505(i)  (21  U.S.C.  355(i))  several 
of  the  procedures  and  requirements 
governing  the  use  of  investigational  new 
drugs  that  are  already  set  forth  in  FDA 
regulations  (parts  50  and  312  (21  CFR 
parts  50  and  312)). 

Section  505(i)(2)  of  the  act,  as 
amended  by  the  Modernization  Act, 
provides  that  if  a  sponsor  of  an  IND  that 
has  been  placed  on  clinical  hold 
requests  in  writing  that  the  clinical  hold 
be  removed  and  submits  a  complete 
response  to  the  issue(s)  identified  in  the 
clinical  hold  order,  FDA  is  required  to 
respond  in  writing  to  the  sponsor  within 
30-calendar  days  of  receipt  of  the 
complete  response.  This  proposed  rule 
would  amend  §  312.42(e)  to  reflect  this 
new  statutory  requirement  and  to  clarify 
when  a  sponsor  may  resume  an 
investigation  after  FDA  issues  a  clinical 
hold  order. 

n.  Additional  Information 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
companion  proposed  rule  and  the  direct 
final  rule  are  identical.  This  companion 
proposed  rule  will  provide  the 
procedural  framework  to  finalize  the 
rule  in  the  event  the  direct  final  rule 
receives  significant  adverse  comment 
and  is  withdrawn.  The  comment  period 
for  the  companion  proposed  rule  runs 
concurrently  with  the  comment  period 
for  the  direct  final  rule.  Any  comments 
received  imder  the  companion  proposed 
rule  will  be  treated  as  comments 
regarding  the  direct  final  rule. 


The  amendments  in  this  proposed 
rule  are  a  direct  result  of  the  new 
provisions  in  section  505(i)(2)  of  the  act. 
If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  companion  proposed 
rule.  Instead,  FDA  will  publish  a 
confirmation  document  within  30  days 
after  the  comment  period  ends 
confirming  that  the  direct  final  rule  will 
go  into  efi^ect  on  April  28, 1999.  If  FDA 
receives  significant  adverse  conunents, 
the  agency  will  withdraw  the  direct 
final  rule.  FDA  will  proceed  to  respond 
to  comments  received  regarding  the  nde 
and,  if  appropriate,  the  rule  will  be 
finalized  imder  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures. 

For  additional  information,  see  the 
corresponding  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  All  persons  who  wish 
to  comment  should  review  the  detailed 
rationale  for  these  amendments  set  out 
in  the  preamble  discussion  of  the  direct 
final  rule.  A  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  comment  recommending  a 
rule  change  in  addition  to  this  rule  will 
not  be  considered  a  significant  adverse 
comment,  imless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  additional  change. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impact 

FDA  has  examined  the  impacts  of  this 
companion  proposed  rule  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  cosfll 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Executive  Order 
12866  classifies  a  rule  as  significant  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including  having 


an  annual  effect  on  the  economy  of  $100 
milhon  or  adversely  affecting  in  a 
material  way  a  sector  of  the  economy, 
competition,  or  jobs,  or  if  it  raises  novel 
legal  «r  policy  issues.  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Older.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  on  small  entities.  The  agency  has 
considered  the  effect  that  this  rule  will 
have  on  small  entities,  including  small 
businesses,  and  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
requires  an  agency  to  prepare  a 
budgetary  impact  statement  before 
issuing  any  rule  likely  to  result  in  a 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of 
$100  milhon  (adjusted  annually  for 
inflation)  in  any  1  year.  This  proposed 
rule  will  not  result  in  an  expenditure  of 
$100  million  or  more  on  any 
governmental  entity  or  the  private 
sector,  so  no  budgetary  impact 
statement  is  required. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  conteiins  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  1, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  conmients  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docvunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research,  Reporting  and  recordkeeping 
reqmrements,  Safety. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  312  be  amended  to  read  as  follows: 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

1.  The  authority  citation  for  21  CFR 
part  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353,  355,  371;  42  U.S.C.  262. 

2.  Section  312.42  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  31 2.42    ainlcal  holds  and  requests  for 
modification. 


(e)  Resumption  of  clinical 
investigations.  An  investigation  may 
only  resume  after  FDA  (usually  the 
Division  Director,  or  the  Director's 
designee,  with  responsibility  for  review 
of  the  IND)  has  notified  the  sponsor  that 
the  investigation  may  proceed. 
Resumption  of  the  affected 
investigation{s)  will  be  authorized  when 
the  sponsor  corrects  the  deficiency{ies) 
previously  cited  or  othenvise  satisfies 
the  agency  that  the  investigation(s)  can 
proceed.  FDA  may  notify  a  sponsor  of 
its  determination  regarding  the  clinical 
hold  by  telephone  or  other  means  of 
rapid  communication.  If  a  sponsor  of  an 
IND  that  has  been  placed  on  clinical 
hold  requests  in  writing  that  the  clinical 
hold  be  removed  and  submits  a 
complete  response  to  the  issue(s) 
identified  in  the  clinical  hold  order, 
FDA  shall  respond  in  writing  to  the 
sponsor  within  30-calendar  days  of 
receipt  of  the  request  and  the  complete 
response.  FDA's  response  will  either 
remove  or  maintain  the  clinical  hold, 
and  will  state  the  reasons  for  such 
determination.  Notwithstanding  the  30- 
calendar  day  response  time,  a  sponsor 
may  not  proceed  with  a  clinical  trial  on 
which  a  clinical  hold  has  been  imposed 
until  the  sponsor  has  been  notified  by 
FDA  that  the  hold  has  been  lifted. 
***** 

Dated:  December  4, 1998. 
William  B.  Schultz, 
Depu  ty  Commissioner  for  Policy. 
[PR  Doc.  9&-33030  Filed  12-11-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-«200-4] 

National  Oil  and  Haxardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Whittaker  Superfund  Site  from  the 
National  Priorities  List;  request  for 
comments. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  V  announces  its  intent  to 
delete  the  Whittaker  Site  fi-om  the 
National  Priorities  List  (NPL)  and 
requests  pubUc  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  U.S. 
EPA  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Apt  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  U.S.  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 
NPL  may  be  submitted  on  or  before 
January  13,  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  V,  77  W.  Jackson  Blvd. 
(SR-6J),  Chicago.  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 
office  and  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Control  Agency,  520  Lafayette 
Rd.  North,  St.  Paul,  Minnesota  55155- 
4194.  Requests  for  comprehensive 
copies  of  documents  should  be  directed 
formally  to  the  Region  V  Docket  Office. 
The  address  and  phone  number  for  the 
Regional  Docket  Officer  is  Jan 
Pftindheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604 
(312) 353-5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard,  Associate  Remedial 


Project  Manager,  Superfund  Division 
(SR-6J).  U.S.  EPA,  Region  V.  77  W. 
Jackson  Blvd..  Chicago.  IL  60604.  (312) 
886-7253  or  Don  de  Blasio  (P-19J), 
Office  of  Public  Affairs,  U.S.  EPA, 
Region  V.  77  W.  Jackson  Blvd..  Chicago. 
IL  60604,  (312)  886-4360. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

rV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (U.S.  EPA)  Region  V  announces 
its  intent  to  delete  the  Whittaker  Site 
fi-om  the  National  Priorities  List  (NPL), 
which  constitutes  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  and 
requests  comments  on  the  proposed 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  the  environment, 
and  maintains  the  NPL  as  the  list  of 
those  sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  §  300.425(e)(3)  of  die  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
the  conditions  at  the  site  warrant  such 
action. 

The  U.S.  EPA  vdll  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
pubUcation  of  this  document  in  the 
Federal  Register. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  U.S.  EPA  is  using  for  this  action. 
Section  IV  discusses  the  history  of  this 
site  and  explains  how  the  site  meets  the 
deletion  criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  vdll  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 
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(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  non-time  Critical 
Removal  Actions  or  Fimd-financed 
responses  luider  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

fiii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

m.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred.  This  Federal  Register 
document,  and  a  concurrent  notice  in 
the  local  newspaper  in  the  vicinity  of 
the  Site,  annoimce  the  initiation  of  a  30- 
day  comment  period.  The  public  is 
asked  to  comment  on  U.S.  EPA's 
intention  to  delete  the  Site  from  the 
NPL.  All  critical  documents  needed  to 
evaluate  U.S.  EPA's  decision  are 
included  in  the  information  repository 
and  the  deletion  docket, 
i  Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  pubhc  is  welcome  to 
contact  the  U.S.  EPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  U.S.  EPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

rV.  Basis  for  Intended  Site  Deletion 

[  The  Whittaker  Site  covers 
approximately  7.5  acres  and  is  located 
in  Hennepin  County,  Minnesota  (5th 
Congressional  District).  The  Whittaker 
Corporation  acquired  this  Site  from  the 
American  Petroleum  Corporation  in 
1967.  Whittaker  operated  the  facility 
until  1980.  The  principal  products 
produced  at  the  Whittaker  Site  were 
industrial  coatings  and  resins. 
Automotive  product  packaging  was  also 
a  production  activity  which  took  place 
at  this  facility.  One  of  the  chemicals 
found  in  the  storage  tanks  on-site  was 
propylene  glycol,  commonly  called 
antifreeze,  which  is  thought  to  be  one  of 
the  products  packaged  at  this  facility. 
Steel  was  also  distributed  from  this 
facility.  Chemicals  were  stored  in 
approximately  28  aboveground  tanks 
ranging  in  size  from  2,000  to  200,000 
gallons  and  21  underground  tanks 


ranging  in  size  from  2,500  to  14,000 
gallons.  The  tanks  contained  propylene 
glycol,  styrene  monomer,  di-isobutyl 
ketone,  methyl  ethyl  ketone,  methyl 
isobutyl  ketone,  toluene,  xylene,  and 
other  chemicals.  A  variety  of  wastes 
were  generated  as  a  result  of  the 
processes  used  at  the  Whittaker  Site. 
These  wastes  included  tank  bottoms, 
paint  sludge,  old  paints,  off- 
specification  paints  and  resins,  and 
cleaning  fiuids. 

On  September  24,  1981,  Minnesota 
Pollution  Control  Agency  (MPCA) 
requested  the  Whittaker  Corporation 
and  Tool  Tech  Company  to  complete  a 
Preliminary  Remedial  Investigation 
Phase  I  study.  The  Phase  I  report  was 
submitted  by  Whittaker/Tool  Tech 
Company  to  MPCA  in  January  1983.  In 
response  to  a  request  from  the  MPCA,  a 
groundwater  investigation  was  initiated 
by  the  Whittaker  Corporation  in  early 
1983.  Monitoring  wells  were  installed  as 
part  of  that  groundwater  investigation. 
Groimdwater  samples  were  analyzed 
and  found  to  contain  benzene, 
tetrahydrofuran,  methyl  isobutyl  ketone, 
1,1-dichloroethane,  cis  and  trans  1,2- 
dichloroethylene  and  chlorobenzene, 
xylene,  1,1,2-trichloroethylene, 
cadmium,  and  chromiiun.  The 
Whittaker  Corporation  completed  site 
specific  soil  treatment  and  removal 
along  with  tank  removal  operations  at 
the  Whittaker  Site  in  1985. 

Soil  samples  were  collected/analyzed 
and  ten  monitoring  wells  were  installed 
at  the  Site  between  1983  and  1985. 
Specific  response  actions  included 
during  this  period  were: 

•  Removal  of  approximately  600 
damaged  drums  and  drum  remnants 
with  off-site  disposal  at  a  permitted 
Resource  Conservation  Recovery  Act 
(RCRA)  facihty. 

•  Excavation  of  approximately  10,000 
cubic  yards  of  visibly  contaminated  soil. 

•  Physical  separation  of  resins  from 
soils  resulting  in  the  shipment  of  12 
truck  loads  of  hazardous  waste  materials 
to  an  out-of-state  permitted  RCRA 
facility. 

•  Off-site  incineration  of  25  dnmis  of 
recovered  solvents. 

•  Excavation  and  thermal  processing 
of  soils  on-site  in  an  aggregate  dryer. 

•  Landfarming  of  dried  soils  on-site 
to  volatilize  organics. 

•  Shipment  of  approximately  280 
cubic  yards  of  waste  material  off-site  to 
a  permitted  RCRA  facility. 

•  Installation  of  a  groimdwater  pump 
and  treat  system  using  two  air  strippers 
in  series. 

A  groundwater  pump  and  treat  system 
began  operations  on  May  9,1985.  The 
groundwater  clean-up  standards  for  the 
pump  and  treat  system  were  based  on 


the  State  issued  Health  Risk  Limits 
(HRLs)  for  xylene,  ethylbenzene, 
toluene  and  benzene. 

The  MPCA  under  state  authority 
issued  a  Request  for  Response  Action 
(RFRA)  to  the  Whittaker  Corporation  on 
April  23, 1985.  In  response  to  the  work 
completed  at  the  Whittaker  Site,  the 
RFRA  was  amended  on  November  26, 
1985.  The  amended  RFRA  requires 
Whittaker  Corporation  to  perform  the 
following  actions  under  state  authority: 

1. 'Continue  operation  of  the  pump 
and  ground  water  treatment  system 
until  specified  groundwater  clean-up 
levels  are  reached. 

2.  Continue  monitoring  the 
groundwater  at  and  surrounding  the  Site 
for  specific  parameters  listed  in  the 
amended  RFRA.  Submit  written  reports 
of  the  data  collected  to  MPCA. 

3.  Initate  a  contingency  plan  in  the 
event  the  system  fails  to  achieve  the 
groundwater  clean-up  levels. 

4.  Place  notations  on  the  property 
deed  to  notify  purchasers  of  the 
existence  of  the  amended  RFRA  and  any 
resulting  Umitation  on  the  use  of  the 
Whittaker  Site,  and 

5.  Follow  the  Site  Closure  plan 
spelled  out  in  the  RFRA. 

The  following  are  major  submittals, 
approvals  and  actions  taken  by  the 
Whittaker  Corporation  and  the  MPCA 
staff  pursuant  to  the  RFRA  issued  to  the 
Whittaker  Corporation  on  April  23, 
1985,  and  as  amended  on  November  26, 
1985. 

A  Remedial  Investigation  Final  Report 
(RI  Final  Report)  was  submitted  by  the 
Whittaker  Corporation  on  June  14.  1985 
and  approved  by  the  MPCA  on  July  5, 
1985. 

An  Interim  Response  Action  (IRA) 
Report  was  also  submitted  on  June  14, 
1985  and  approved  by  the  MPCA  on 
July  5,  1985.  The  IRA  report  addressed 
the  types  and  amounts  of  contaminated 
material  removed  from  the  Site; 
provided  the  hazardous  waste  manifests 
and  shipping  papers;  described  the 
follow-up  restoration  performed  at  the 
Site  and  adjacent  property;  provided 
details  of  areas  excavated;  described 
backfill  techniques  for  backfill  placed 
on  the  excavation;  and  provided  an 
anticipated  schedule  for  future 
Refiponse  Actions  at  the  Site. 

On  July  30,  1985,  the  Whittaker 
Corporation  submitted  the  following 
three  reports: 

1.  An  Alternatives  Report. 

2.  A  Detailed  Analysis  Report,  and 

3.  A  Response  Action  Implementation 
Report. 

The  MPCA  approved  all  three  reports 
on  September  4, 1985. 

The  Alternatives  Report  evaluated 
various  RA  alternatives,  the 
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effectiveness  of  each  alternative,  the 
feasibility  of  each  alternative  and  a 
recommendation  to  implement  or  drop 
from  consideration  each  alternative.  The 
Detailed  Analysis  Report  provided  a 
detailed  description  of  the 
recommended  alternatives;  an 
environmental  assessment  for  each  of 
the  reconmiended  alternatives,  and,  a 
conceptual  design  of  the  recommended 
combination  of  alternatives.  And  finally, 
the  Response  Action  Implementation 
Report  spelled  out  the  selected  remedy, 
the  pump  and  treat  system,  and  how 
that  remedy  would  be  installed  and 
operated.  The  MPCA  approved  the 
Response  Action  Implementation  Report 
wi\h  the  modification  of  including 
future  monitoring  of  1,1- 
dichloroethylene  and  trichloroethylene 
in  monitoring  well  number  10. 

As  required  by  the  amended  RFRA, 
the  Whittaker  Corporation  installed  a 
groundwater  pump  and  treat  system 
which  ran  from  1985  until  July  11,  1994. 
The  Whittaker  Corporation  alleged  the 
pump  and  treat  system  was  pulling 
contaminated  groundwater  into  the 
system  from  off-site  areas.  Based  on  this 
assumption,  Whittaker  Corporation 
unilaterally  shut  the  system  down.  It 
has  not  been  in  operation  since  July  11, 
1994.  The  RFRA  also  required  annual 
groimdwater  monitoring  and 
submission  of  an  annual  report 
documenting  work  completed  diuing 
the  previous  year.  Whittaker 
Corporation  has  not  submitted  an 
annual  monitoring  report  since  1995,  in 
violation  of  the  RFRA.  As  a  result,  the 
MPCA  requested  the  Whittaker 
Corporation  to  perform  additional  soil 
and  groimdwater  sampling. 
The  MPCA  completed  an 
investigation  of  two  areas  immediately 
adjacent  to  the  Whittaker  Site  in  1997, 
one  north  and  one  west  of  the  Whittaker 
Site.  MPCA's  goal  was  to  evaluate 
whether  either  of  these  two  adjacent 
areas  could  be  causing  groundwater  to 
become  contaminated  and  drawn  into 
the  Whittaker  Site  pump  and  treat 
system  as  the  Whittaker  Corporation 
alleged.  MPCA  did  not  find  any 
evidence  to  support  that  theory. 

On  July  9,  1997,  MPCA  staff  were 
present  during  excavations  of  soil  on 
adjacent  land  west  of  the  Whittaker  Site. 
The  field  investigation  performed 
adjacent  to  the  Site  was  performed  by 
3K  Paper  Company,  the  owner  of  the 
property,  in  response  to  the  MPCA 
Voluntary  Investigation  and  Cleanup 
program.  MPCA  staff  did  not  observe 
any  substantial  soil  contamination 
during  the  time  the  trenching  was  being 
done  by  the  3K  Paper  Company 
consultant. 


In  1997,  MPCA  staff  reviewed  reports 
and  documentation  supplied  by 
Applied  Coatings  Technology,  Inc.,  the 
company  owning  the  property  bordering 
to  the  north  of  the  Whittaker  Site.  Based 
upon  an  evaluation  of  the  data  provided 
in  these  reports,  MPCA  determined  that 
the  soil  or  groundwater  contamination 
from  the  AppUed  Coatings  Technology, 
Inc.  site  was  not  likely  to  be 
contributing  to  the  groundwater 
contamination  at  the  Whittaker  Site. 

hi  May  1998,  the  Whittaker 
Corporation  hired  a  consultant  to 
investigate  the  possibility  of  any 
remaining  soil  contamination  at  the 
Whittaker  Site  and  to  investigate  the 
possibihty  of  any  ground  water 
contamination  at  and  downgradient  of 
the  Whittaker  Site.  The  field 
investigation  found  that  soil  and 
groimdwater  contamination- at  and 
down-gradient  of  the  Whittaker  Site 
remains,  but  are  at  levels  which  no 
longer  pose  a  threat  to  pubUc  health  or 
the  environment. 

The  long-term  effectiveness  of  the 
final  remedy  was  demonstrated  through 
the  soil  and  groundwater  investigation 
completed  in  May  1998.  The  data 
gathered  during  this  investigation 
confirmed  that  the  soils  and 
groundwater  on-site  and  downgradient 
of  the  Whittaker  site  do  not  pose  a  threat 
to  pubhc  health  and  the  environment 
for  the  present  and  future  land-use 
classifications  assigned  to  this  site. 

Long-term  operation  and  maintenance 
of  the  Whittaker  Site  are  also  not 
necessary  since  the  soils  and 
groundwater  meet  the  cleanup 
standards  identified  in  the  state  issued 
RFRA.  Two  five-year  reviews  have  been 
completed  by  MPCA  and  submitted  to 
the  U.S.  EPA  for  approval.  The  last  one 
was  done  December  31,  1997.  Because 
it  has  been  determined  that  no 
hazardous  substances  remain  at  the  Site 
above  health-based  levels,  a  five-year 
review  will  no  longer  be  conducted  at 
this  Site. 

U.S  EPA,  with  concurrence  from  the 
State  of  Minnesota,  has  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  at  the  Whittaker 
Superfund  Site  have  been  completed, 
and  no  further  CERCLA  response  is 
appropriate  in  order  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  U.S.  EPA 
proposes  to  delete  the  Site  from  the 
NPL. 
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1998  Biennial  Regulatory  Review^ 
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Steve  Rothblatt, 

Acting  Regional  Administrator.  Region  V. 
(FR  Doc.  98-32889  Filed  12-11-98;  8:45  am] 
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SUMMARY:  As  part  of  its  1998  biennial 
review  of  regulations  pursuant  to 
section  11  of  the  Communications  Act 
of  1934,  as  amended  (the  Act),'  the 
Commission  initiated  a  Notice  of 
Proposed  Rule  Making  (NPRM)  seeking 
comment  on  whether  its  rules  governing 
interlocking  directorates  should  be 
repealed.  The  Commission  tentatively 
concludes  that  the  rules  should  be 
repealed.  The  Commission  also 
tentatively  concludes  that  it  should 
forbear  from  applying  the  provision  of 
the  Act  that  prohibits  any  person  from 
holding  the  position  of  officer  or 
director  of  more  than  one  carrier  subject 
to  the  Act  without  obtaining  prior 
Commission  authorization. 
DATES:  Comments  must  be  received  on 
or  before  December  14,  1998.  Reply 
comments  must  be  received  on  or  before 
January  4,  1999. 

ADDRESSES:  Magahe  Roman  Salas, 
Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  S.W.,  Room  TW-A325. 
Washington,  D.C.  20554,  with  a  copy  to 
Jennifer  Myers  Kashatus  of  the  Common 
Carrier  Bureau,  2025  M  Street,  N.W., 
Room  6120,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Myers  Kashatus,  Formal 
Complaints  and  Investigations  Branch, 
Enforcement  Division,  Common  Carrier 
Bureau  (202)  418-0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM  in 
CC  Docket  98-195  (FCC  98-294), 
adopted  on  November  3, 1998,  and 
released  on  November  17,  1998.  The  full 
text  of  the  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239. 1919  M  Street,  N.W., 
Washington,  D.C.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Conunission's  duplicating 
contractor,  International  Transcription 
Services,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036. 
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Review — 
Dmmisslon's 


Background 

1.  The  Commission  is  initiating  this 
proceeding  as  part  of  its  1998  biennial 
review  of  regulations  pursuant  to 
section  11  of  the  Act.  Section  11 
requires  the  Commission  to  conduct  a 
biennial  review,  in  every  even- 
niunbered  year  beginning  in  1998,  of 
"all  regulations  .  .  .  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommunications  service"  and  to 
"determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  as  the  result  of  meaningful 
economic  competition  between 
providers  of  such  service."  ^  Section  11 
further  requires  the  Commission  to 
repeal  or  modify  any  regulation  it 
determines  is  no  longer  necessary  in  the 
public  interest.'  The  Commission 
tentatively  concludes  that  its  rules 
governing  interlocking  directorates,* 
which  implement  section  212  of  the 
Act,'  are  no  longer  necessary  to  the 
pubUc  interest,  and  therefore  should  be 
repealed.*  To  the  extent  interlocking 
directorates  could  be  used  to  inhibit 
competition  in  communications 
markets,  the  Commission  believes  other 
laws,  particularly  antitrust  laws, 
adequately  address  the  potential  for 
harm.  Accordingly,  the  Commission 
proposes  to  repeal  the  requirement  that 
application  be  made  to  the  Commission 
"to  hold  interlocking  positions  with 
more  than  one  carrier  subject  to  the  Act 
where  any  carrier  sought  to  be 
interlocked"  is  defined  as  a  dominant 
carrier  or  a  carrier  not  yet  foimd  to  be 
non-dominant.'  The  Commission  also 
proposes  to  repeal  the  reporting 
requirements  set  forth  in  its  rules  that 
require  that  all  persons  holding 
"interlocking  positions  on  more  than 
one  carrier  subject  to  the  Act"  such  as 
those  between  non-dominant  carriers, 
among  others,  report  such  interlocking 
position  to  the  Commission  within  30 
days  of  assuming  such  position  and  that 
carriers  report  any  change  in  status 
within  30  days  of  such  change.*  The 
Commission  further  proposes  to  repeal 
the  requirement  that  certain  carriers 
obtain  authorization  to  hold 
interlocking  directorates  based  on  a 
finding  of  common  ownership.'  By 
these  proposals,  the  Commission  seeks 
to  promote  competition  by  eliminating 


247  U.S.C.  161(a). 
347  U.S.C.  161(b). 
■•47CFR62. 
S47U.S.C.  212. 
«47U.S.C.  161. 
■' 47  C3TI  62.1(a). 
» 47  CFR  62.26. 
■»47CFR  62.12,  62.25. 


unnecessary  regulations  that  are  no 
longer  in  the  public  interest. 

2.  Further,  in  the 
Telecommunications  Act  of  1996  ("1996 
Act"),  Congress  sought  to  establish  "a 
pro-competitive,  de-regulatory  national 
poUcy  framework"  for  the  United  States 
telecommunications  industry.'"  Integral 
to  achieving  this  goal,  the  1996  Act 
requires  the  Commission  to  forbear  from 
applying  any  provision  of  the  Act,  or 
any  regulations,  to  a 
telecommunications  carrier  or 
telecommunications  service,  or  class 
thereof,  if  the  Commission  makes 
certain  specified  findings  with  respect 
to  such  provisions  or  regulations."  In 
the  NPFM,  the  Commission  tentatively 
concludes  that  it  should  forbear  from 
applying  section  212  of  the  Act,'^  which 
prohibits  any  person  from  holding  the 
position  of  officer  or  director  of  more 
than  one  carrier  subject  to  the  Act 
without  obtaining  prior  Commission 
authorization. '3 

3.  This  is  a  permit-but-disclose  rule 
making  proceeding.  Ex  Parte 
presentations  are  permitted,  except 
during  the  Simshine  Agenda  period, 
provided  that  they  are  disclosed  as 
provided  in  the  Commission's  rules.'* 

Initial  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibihty  Act  (RFA),"  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  pubUc 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  this 
NPRM  provided  above  on  the  first  page. 
The  Commission  will  send  a  copy  of 
this  NPRM,  including  this  IRFA.  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 


10$.  Conf.  Rep.  No.  104-230. 104th  Cong.  1 
(1996). 

'  >  See  section  10.  codified  at  47  U.S.C.  160,  is 
added  to  the  Act  through  section  401  of  the  1996 
Act. 

'2  47  U.S.C.  212. 

I'/d.  We  note  that  this  notice  does  not  address 
the  remainder  of  section  212,  which  maizes  it 
"unlawful  for  any  officer  or  director  of  any  carrier 
subject  to  this  Act  to  receive  for  his  own  benefit 
directly  or  indirectly,  any  money  or  thing  of  value 
in  respect  of  negotiation,  hypothecation,  or  sale  of 
securities  issued  or  to  be  issued  by  such  carriers, 
or  to  share  in  any  of  the  proceeds  thereof,  or  to 
participate  in  the  making  or  paying  of  any 
dividends  of  such  carriers  from  any  funds  properly 
included  in  the  capital  account." 

i«47  CFR  1.1206(a). 

"  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601  et.  seq.. 
has  been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Pub.  L  104-121, 110 
Stat.  847  (1996)  (CWAAA).  Title  U  of  the  CWAAA 
is  the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 


Business  Administration.'*  In  addition, 
this  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. '^ 

5.  Need  for,  and  Objectives  of,  the 
Proposed  Action:  The  Commission 
undertakes  this  examination  of  its  rules 
governing  interlocking  directorates  as 
part  6f  its  1998  biennial  review  of 
regulations  as  required  by  the  Act.'*  In 
addition,  the  Commission  is  issuing  this 
NPRM  to  review  its  regulatory  regime 
for  interlocking  directorates,  and  to 
determine  whether  in  light  of  section  10 
of  the  1996  Act,  the  Commission  should 
forbear  from  applying  such 
requirements. 

6.  Legal  Basis:  The  NPRM  is  adopted 
piKsuant  to  sections  1,  4(i)  and  (j),  and 
11  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151,  154(i)  and 
154(j),and  161. 

7.  Description,  potential  impact,  and 
number  of  small  entities  affected:  The 
Commission  proposes  to  repeal  its  rules 
governing  interlocking  directorates.  This 
includes  eliminating  the  post-interlock 
filing  requirement  for  non-dominant 
carriers,  many  of  whom  may  be  small 
entities.  The  Commission  also  proposes 
to  forbear  from  enforcing  section  212  of 
the  Act.  Forbearance  from  enforcing 
these  rules  will  benefit  small  entities  by 
reducing  the  regulatory  burden  to  which 
small  businesses  would  otherwise  be 
subject. 

8.  To  estimate  the  number  of  small 
entities  ihat  would  benefit  from  this 
positive  economic  impact,  we  first 
consider  the  statutory  definition  of 
"small  entity"  under  the  RFA.  The  RFA 
generally  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental 
jurisdiction."  "  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  to 
its  activities.^  Under  the  Small 
Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 


I'See  5  U.S.C  603(a). 

'"•Seeid. 

'•47U.S.C  161. 

"5  U.S.C.  601(6). 

205  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  5  U.S.C. 
632).*Pursuant  to  5  U.SC  601(3),  the  sUtutory 
definition  of  a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business  Administration 
and  after  opportunity  for  public  comment, 
estalilishes  one  or  more  definitions  of  such  term 
which  are  appropriate  to  the  activities  of  the  agency 
and  publishes  such  definition  in  the  Federal 
RegiatCT." 
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is  not  dominant  in  its  field  of  ojwration; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).2i  The  SEA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radiotelephone  Communications) 
and  4813  (Telephone  Communications. 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  no  more  than 
1,500  employees.22  We  first  discuss  the 
number  of  small  telephone  companies 
falling  within  these  SIC  categories,  then 
attempt  to  refine  further  those  estimates 
to  correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

9.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
repjort,  regarding  the 
Telecommunications  Relay  Service 
(TRS).23  According  to  data  in  the  most 
recent  report,  there  are  3,459  interstate 
carriers.2*  These  carriers  include,  inter 
alia,  local  exchange  carriers,  wireline 
carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

10.  Although  some  affected 
incimibent  local  exchange  carriers 
(ILECs)  may  have  1,500  or  fewer 
employees,  we  do  not  beheve  that  such 
entities  should  be  considered  small 
entities  within  the  meaning  of  the  RFA 
because  they  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
therefore  by  definition  not  "small 
entities"  or  "small  business  concerns" 
under  the  RFA.  Accordingly,  our  use  of 
the  terms  "small  entities"  and  "small 
businesses"  does  not  encompass  small 
ILECs.  Out  of  an  abundance  of  caution, 
however,  for  regulatory  flexibility 
analysis  purposes,  we  vvrill  separately 
consider  small  ILECs  wdthin  this 
analysis  and  use  the  term  "small  ILECs" 
to  refer  to  any  ILECs  that  arguably  might 


be  defined  by  the  SEA  as  "small 
business  concerns."  ^^ 

11.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States- 
Bureau  of  the  Census  ("the  Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.^*  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and 
operated."  "  Additionally,  we  note  that 
the  number  of  small  entities  affected  by 
this  proposed  rule  change  as  set  forth  in 
this  NPRM  is  less  than  the  total  number 
of  telephone  companies  as  stated  herein, 
because  as  discussed  in  the  NPRM,  the 
Commission  already  has  decided  to 
forbear  fi-om  applying  section  212  of  the 
Act  with  regard  to  CMRS  providers.  It 
seems  reasonable  to  conclude,  therefore, 
that  fewer  than  3,497  telephone  service 
finns  are  small  entity  telephone  service 
firms  or  small  incimibent  LECs  that  may 
be  affected  by  this  NPRM. 

12.  Wireline  Carriers  and  Service 
Providers.  SEA  has  developed  a 
definition  of  small  entities  for  telephone 
commimications  companies  other  than 
radiotelephone  companies.  The  Census 
Bureau  reports  that,  there  were  2,321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992.^8 
According  to  SEA's  definition,  a  small 
business  telephone  company  other  than 
a  radiotelephone  company  is  one 
employing  no  more  than  1,500 
persons.^  AH  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 


"  15  U.S.C.  632.  See,  e.g..  Brown  Transport 
Tmckload.  Inc.  v.  Southern  Wipers,  Inc.,  176  B  R. 
82  (N.D.  Ga.  1994). 

^  13  CFR  121.201. 

"FCC.  Telecommunications  Industry  Revenue: 
TRS  Fund  Worksheet  Data.  Figure  2  (Number  of 
Carriers  Paying  Into  the  TRS  Fund  by  Type  of 
Carrier)  (Nov.  1997)  ('•Telecommunications 
Industry  ReveTiue"). 


^  See  13  CFR  121.201,  SIC  code  4813.  Since  the 
time  of  the  Commission's  1996  decision. 
Implementation  of  the  Local  Competition  Provisions 
in  the  Telecommunications  Act  of  1996,  First 
Report  and  Order.  11  FCC  Red  15499,  16144-45 
(1996).  61  FR  45476  (Aug.  29,  1996),  the 
Commission  has  consistently  addressed  in  its 
regulatory  flexibility  analyses  the  impact  of  iu  rules 
on  such  ILECs. 

2»  United  Sutes  Department  of  Commerce,  Bureau 
of  the  Census,  "1992  Census  of  Transportation", 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  ("1992 
Census"). 

"15  U.S.C.  632(a)(1). 
"  1992  Census,  supra,  at  Firm  Size  1-123. 
» 13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4813. 


be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  inciunbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
nmnber  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  and  rules  recommended  for 
adoption  in  this  NPRM. 

13.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  SEA  has  developed 
a  definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).^  According  to  our  most  recent 
data,  1,371  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services,  ^i  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SEA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,371  small 
entity  LECs  or  small  incumbent  LECs 
that  may  be  affected  by  the  decisions 
and  rules  recommended  for  adoption  in 
this  NPRM. 

14.  Interexchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  appUcable 
definition  under  SBA  ndes  is  for 
telephone  communications  companies 
other  than  radiotelephone  companies.  ^2 
The  most  reliable  source  of  information 
regarding  the  number  of  IXCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  TRS. 
According  to  our  most  recent  data.  143 
companies  reported  that  they  were 
engaged  in  the  provision  of 


»See  47  CFR  64.601  et  seq. 
"Telecommunications  Industry  Revenue  at  Fig. 

"  13  CFR  121.210,  SIC  Code  4813. 
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interexchange  services.''  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXCs  that  would  quaUfy  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  143  small 
entity  IXCs  that  may  be  affected  by  the 
decisions  and  rules  recommended  for 
adoption  in  this  NPRM. 

15.  Competitive  Access  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
CAPs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  109 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.'*  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  109  small  entity  CAPs  that 
may  be  affected  by  the  decisions  and 
rules  recommended  for  adoption  in  this 
NPRM. 

16.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators. 
The  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies.'* 
The  most  reliable  source  of  information 
regarding  the  number  of  pay  telephone 
operators  nationwide  is  the  data  that  we 
collect  annually  in  cormection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  271  companies  reported 
that  they  were  engaged  in  the  provision 
of  pay  telephone  services.'*  We  do  not 
have  information  on  the  number  of 
carriers  that  are  not  independently 
owned  and  operated,  nor  have  more 
than  1,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with 


greater  precision  the  number  of  pay 
telephone  operators  that  would  qualify 
as  small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  271  small  pay 
telephone  operators. 

17.  Operator  Service  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  operator  service 
providers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
27  companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.'"'  Although  it  seems  certain 
that  some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  27  small  entity 
operator  service  providers  that  may  be 
affected  by  the  decisions  and  rules 
recommended  for  adoption  in  this 
NPRM. 

18.  Resellers.  Neither  the  Commission 
nor  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable 
definition  under  SBA  rules  is  for  all 
telephone  communications 
companies.'*  The  most  reliable  source 
of  information  regarding  the  number  of 
resellers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
339  companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services."  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  339  small  entity  resellers 
that  may  be  affected  by  the  decisions 


"Telecommunications  Industry  Revenue  at  Fig. 

»» 13  CFR  121.201.  SIC  Code  4813. 
'♦TRS  Worksheet. 
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and  rules  recommended  for  adoption  in 
this  NPRM. 

19.  Private  Paging.  At  present,  there 
are  approximately  24,000  Private  Paging 
licenses.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
writh  greater  precision  the  number  of 
paging  carriers  that  would  quaUfy  as 
small  business  concerns  under  the 
SBA's  definition.  We  estimate  that  the 
majority  of  private  paging  providers 
would  qualify  as  small  entities  under 
the  SBA  definition.  We  note  that  private 
paging  does  not  include  common  carrier 
paging,  for  which  the  Commission  has 
adopted  auction  rules  and  has  proposed 
to  SBA  a  special  small  business  size 
standard  definition. 

20.  Wireless  (Radiotelephone] 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  1,176  such  companies  in  operation 
for  atleast  one  year  at  the  end  of  1992.*° 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  no  more  than  1,500 
persons.*'  The  Census  Bureau  also 
reported  that  1,164  of  those 
radiotelephone  companies  had  fewer 
than  1,000  employees.  Thus,  even  if  all 
of  the  remaining  12  companies  had 
more  than  1 ,500  employees,  there 
would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
and  operated.  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,164  small 
entity  radiotelephone  companies  that 
may  be  affected  by  the  decisions  and 
rules  recommended  for  adoption  in  this 
NPRM. 

21' Recording,  record  keeping,  and 
other  compliance  requirements:  No 
additional  paperwork  will  be  required 
by  the  proposals  set  forth  in  this 
proceeding.  This  proceeding  proposes  to 
eliminate  filing  requirements  set  forth 
for  interlocking  directorates  in  the 
Commission's  rules. 

22.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered:  The  impact  of  this 


*>  1 J92  Census  at  Firm  Size  1-123. 
*>  13  CFR  121.201.  SIC  Code  4812. 
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proceeding  should  be  beneficial  to  small 
businesses  because  the  proposals  set  out 
in  this  NPRM  would  reduce  the 
reporting  or  recordkeeping  requirements 
£iLall  communications  conmion 
carriers.  In  this  NPRM,  the  Commission 
seeks  comment  on  whether  any  level  of 
regulation  currently  within  its 
interlocking  directorates  rules  should  be 
retained.  The  Commission  also  seeks 
comment  on  whether  we  should  forbear 
from  section  212  of  the  Act.  The 
Commission  expects  that  this  revision 
will  benefit  all  entities  subject  to  the 
rule,  including  small  entities. 

23.  Federal  Rules  that  overlap, 
duplicate,  or  conflict  with  this  rule:  No 
federal  rules  overlap,  duplicate,  or 
conflict  with  this  rule  directly.  As 
described  above,  however,  we  expect 
that  the  Clayton  Act  will  protect  against 
certain  types  of  conduct  that  would  tend 
to  decrease  competition. 

Comment  Filing  Procedures 

24.  Pursuant  to  applicable  procedures 
set  forth  in  sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  on  or  before  December  14, 
1998.  and  reply  comments  on  or  before 
January  4.  1999.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 

25.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

26.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
All  filings  must  be  sent  to  the 
Commission's  Secretary.  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission.  445  12th 
Street,  S.W.,  Room  TW-A325. 
Washington,  D.C.  20554.  with  a  copy  to 
Jennifer  Myers  Kashatus  of  the  Common 
Carrier  Bureau.  2025  M  Street,  N.W.. 
Room  6120.  Washington,  D.C.  20554. 


27.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Jennifer  Myers 
Kashatus.  Common  Carrier  Bureau.  2025 
M  Street.  N.W.,  Room  6120. 
Washington.  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  commenter's 
name,  proceeding  (Docket  No.  98-195). 
type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  also  should  include 
the  following  phrase  "Disk  Copy— Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  1231  20th 
Street,  N.W.,  Washington.  D.C.  20037. 

28.  Accordingly,  it  is  ordered  that 
pursuant  to  sections  1.  4,  10.  11.  and 
212  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C.  151.  154,  160, 
161,  and  212.  a  Notice  of  Proposed  Rule 
Making  is  hereby  adopted. 

29.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  the  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  62 

Antitrust,  Communications  Common 
carriers,  radio,  reporting  and 
recordkeeping  requirements,  telegraph, 
and  telephone. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

(FR  Doc.  98-33115  Filed  12-11-98;  8:45  am) 
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Radio  Broadcasting  Services;  Sibley, 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  21st 
Century  Radio  Ventures.  Inc..  proposing 
the  allotment  of  Channel  282A  at  Sibley. 
Iowa,  as  the  community's  second  local 
FM  transmission  service.  Channel  282A 
can  be  allotted  to  Sibley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1.3  kilometers  (.8 
miles)  west  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  KUC)O(FM). 
Channel  280C2,  Spirit  Lake,  Iowa.  The 
coordinates  for  Channel  282A  at  Sibley 
are  North  Latitude  43-24-14  and  West 
Longitude  95-45-45. 

DATES:  Comments  must  be  filed  on  or 
before  January  25.  1999.  and  reply 
comments  on  or  before  February  9 
1999. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  James  L.  Primm,  President,  21st 
Century  Radio  Ventures,  Inc..  530 
Wilshire  Blvd.  Suite  301,  Santa  Monica, 
Cahfomia  90401  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-219,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-33057  Filed  12-11-98;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  98-208,  RM-«396] 

Radio  Broadcasting  Services;  Ellc 
River  &  Princeton,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by 
Milestone  Radio,  LLC,  requesting  the 
reallotment  of  Channel  291C2  from 
Princeton,  Mirmesota,  to  Elk  River, 
Minnesota,  and  modification  of  the 
license  for  Station  KLCI  to  specify  Elk 
River  as  the  community  of  license.  The 
coordinates  for  Channel  291C2  at  Elk 
River  are  45-23-00  and  93-48-30.  In 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Charmel  291C2  at  Elk  River  or 
require  the  petitoner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1999,  and  reply 
comments  on  or  before  February  3, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Anne 
Thomas  paxson.  Borsari  &  Paxson,  2033 
M  Street,  NW.,  Suite  630,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-208,  adopted  November  18,  1998, 
and  released  November  27, 1998.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 


Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-33058  Filed  12-11-98:  8:45  am] 
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[MM  Docket  No.  98-220;  RM-9399] 

Radio  Broadcasting  Services;  Sioux 
Rapids,  lA 

AGENCY:  Federal  Commimications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
ALALATEX  proposing  the  allotment  of 
Charmel  252A  at  Sioux  Rapids,  Iowa,  as 
the  community's  second  local  FM 
transmission  service.  Channel  252A  can 
be  allotted  to  Sioux  Rapids  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  as  petitioner's 
requested  site.  The  coordinates  for 
Channel  252A  at  Sioux  Rapids  are  North 
Latitude  42-53-21  and  West  Longitude 
95-08-53 . 

DATES:  Comments  must  be  filed  on  or 
before  January  25,  1999,  and  reply 
comments  on  or  before  February  9, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Jean  Hill,  ALALATEX,  6101 
Bayou  Road,  Mobile,  Alabama  36605 
(Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-220,  adopted  November  25,  1998, 
and  released  December  4, 1998.  The  full 
text  ot*this  Commission  decision  is 
available  for  inspection  emd  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-33056  Filed  12-11-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-214;  RM-4353] 

Radio  Broadcasting  Services;  Rantoul, 
IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  L. 
Topaz  Enterprises,  Inc.,  proposing  the 
allotment  of  Chaimel  277A  at  Rantoul, 
Illinois,  as  the  community's  third  local 
FM  transmission  service.  Channel  277A 
can  be  allotted  to  Rantoul  in  compUance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
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site  restriction  of  10.2  kilometers  (6.3 
miles)  west  to  avoid  as  short-spacing  to 
the  licensed  site  of  Station  WKZS(FM), 
Channel  276A,  Covington,  Indiana.  The 
coordinates  for  Channel  2 77 A  at 
Rantoul  are  North  Latitude  40-19-10 
and  West  Longitude  88-16-10. 

DATES:  Comments  must  be  filed  on  or 
before  January  25, 1999,  and  reply 
comments  on  or  before  Febnaary  9, 
1999. 

ADDRESSES:  Federal  Communications 
Conmiission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Dale  A.  Ganske,  President,  L. 
Topaz  Enterprises,  Inc.,  5546-3  Century 
Avenue,  Middleton,  Wisconsin  53562 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Biureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-214,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-33060  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-215;  RM-9370] 

Radio  Broadcasting  Services;  Lennox, 
SO 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ken 
Mills  Agency  proposing  the  allotment  of 
Channel  256C3  at  Lennox,  South 
Dakota,  as  the  community's  first  local 
aural  transmission  service.  Channel 
256C3  can  be  allotted  to  Lennox  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.0  kilometers  (0.6  miles)  west  to  avoid 
as  short-spacing  to  the  Hcensed  site  of 
Station  KEEZ-FM,  Channel  256C1, 
Mankato,  Minnesota.  The  coordinates 
for  Channel  256C3  at  Lennox  are  North 
Latitude  43-21-24  and  West  Longitude 
96-54-05. 

DATES:  Comments  must  be  filed  on  or 
before  January  25,  1999,  and  reply 
comments  on  or  before  February  9 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Ernest  T.  Sanchez,  Esq.,  2000  L 
Street,  NW.,  Suite  200,  Washington,  DC 
20036  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-215,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  98-33059  Piled  12-11-98;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-98-218;  RM-9388J 

Radio  Broadcasting  Services; 
Peterstown,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Bible 
Radio  Broadcasters  proposing  the 
allotment  of  Channel  244A  at 
Peterstowm,  West  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  Channel  244A  can 
be  allotted  to  Peterstown  in  compliance 
vfith  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  5.4  kilometers  (3.3 
miles)  northeast  to  avoid  a  short-spacing 
to  the  licensed  site  of  Station  WXBQ- 
FM,  Channel  245C.  Bristol,  Tennessee. 
The  coordinates  for  Channel  244A  at 
Peterstown  are  North  Latitude  37-26-08 
and  West  Longitude  80-46-07. 
DATES:  Comments  must  be  filed  on  or 
before  January  25,  1999,  and  reply 
comments  on  or  before  February  9, 
1999. 

ADDRESSES:  Federal  Communications 
Conimission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Jerrold  Miller.  Esq..  Miller  & 
Miller,  P.C,  P.O.  Box  33003. 
Washington,  DC.  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
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Proposed  Rule  Making.  MM  Docket  No. 
98-218.  adopted  November  25. 1998, 
and  released  December  4, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Litemational 
Transcription  Service.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
tiling  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-33061  Filed  12-11-98;  8:45  am) 
BILUNG  CODE  6712-01-U 


ON:  This  is  a 
an's  Notice  of 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-217;  RM-9382] 

Radio  Broadcasting  Services; 
Gassaway,  WV 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
commiBnts  on  a  petition  filed  by 
Mountain  State  Broadcasting  proposing 
the  allotment  of  Channel  253A  at 
Gassaway,  West  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  Channel  253A  can 
be  allotted  to  Gassaway  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  253A  at  Gassaway  are  North 
Latitude  38-40-30  and  West  Longitude 
80-46-30. 


DATES:  Comments  must  be  filed  on  or 
before  January  25,  1999,  and  reply 
comments  on  or  before  February  9, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Jerrold  Miller.  Esq..  Miller  & 
Miller.  P.C.  P.O.  Box  33003, 
Washington.  DC  20033  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-217,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  98-33062  Filed  12-14-98;  8:45  ami 
BiLUNG  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-216;  RM-8381] 

Radio  Broadcasting  Services; 
Amoldsburg.  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountaineer  Communications 
proposing  the  allotment  of  Channel 
264A  at  Amoldsburg,  West  Virginia,  as 
its  first  local  aural  transmission  service. 
Channel  264A  can  be  allotted  to 
Arnoldsbuig  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.9  kilometers  (2.4  miles) 
northeast  to  avoid  a  short-spacing  to  the 
Hcensed  site  of  Station  WJYP(FM), 
Channel  265A.  South  Charleston,  West 
Virginia.  The  coordinates  for  Channel 
264A  at  Amoldsburg  are  North  Latitude 
38-49-00  and  West  Longitude  81-06- 
00. 

DATES:  Comments  must  be  filed  on  or 
before  January  25.  1999,  and  reply 
comments  on  or  before  February  9, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Jerrold  Miller,  Esq.,  Miller  & 
Miller,  P.C,  P.O.  Box  33003, 
Washington,  DC  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-216,  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  98-33064  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-213;  RM-9352] 

Radio  Broadcasting  Services:  Clifton. 
IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
STARadio  Corporation  proposing  the 
allotment  of  Channel  297A  at  Clifton, 
IlUnois,  as  the  community's  first  local 
aural  transmission  service.  Channel 
297A  can  be  allotted  to  Clinton  in 
comphance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.1  kilometers  (5.0  miles)  south  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  WZVN(FM),  Channel  296A, 
Lowell,  Indiana.  The  coordinates  for 
Channel  297A  at  Clifton  are  North 
Latitude  40-52-00  and  West  Longitude 
87-58-00. 

DATES:  Comments  must  be  filed  on  or 
before  January  25.  1999.  and  reply 
comments  on  or  before  February  9 
1999. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  writh  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Michael  Ruger.  Esq..  Baker  & 
Hostetler.  LLP,  1050  Connecticut  Ave 
NW.,  Suite  1100,  Washington,  DC 
20036-5304  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-213.  adopted  November  25,  1998, 
and  released  December  4,  1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  98-33063  Filed  12-11-98;  8:45  am) 

ULUNG  COOE  e712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-203;  FCC  98-304] 

Ancillary  or  Supplementary  Use  of 
Digital  Television  Capacity  by 
Noncommercial  Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  initiates  this 
Notice  of  Proposed  Rule  Making  to  seek 
comment  on  whether  we  should  impose 
limits  on  activities  undertaken  by 
noncommercial  educational  ("NCE") 
television  licensees  on  their  DTV 
capacity.  The  request  for  clarification 
made  by  AAPTS/PBS  raises  significant 
issues  regarding  the  service  and  funding 
opportunities  made  available  to  NCE 
stations  as  a  result  of  the  transition  to 
digital  transmission.  We  recognize  the 


importance  of  this  issue  to  the  future  of 
public  television  as  it  enters  the  digital 
age.  Therefore,  we  believe  it  is 
appropriate  to  seek  further  comment  on 
the  AAPTS/PBS  petition  in  order  to 
estabhsh  a  more  complete  record  on  the 
issues  it  raises. 

EFFECTIVE  DATES:  Comments  are  due  on 
or  before  January  28,  1999;  reply 
comments  are  due  on  or  before  March 
1,  1999. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  Room 
TW-A306,  SW.  Washington,  DC  20554. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  C-1804,  445  12th 
Street.  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB,  725— 17th  Street,  NW, 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

Comments  may  also  be  filed  by  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  via  the  Internet  to 
http://www.fcc.gov.e-file/ecfs.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gross  or  Robert  Somers.  Pohcy  and 
Rules  Division.  Mass  Media  Bureau 
(202)  418-2130. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-203.  adopted  November  19.  1998 
and  released  November  23. 1998.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  hitemational 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW,  Washington,  DC.  20036 
(202) 857-3800. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

/.  Introduction 

1.  In  our  Fifth  Report  and  Order,  62 
FR  26966  (May  16. 1997).  in  the  digital 
television  ("DTV")  proceeding,  we 
adopted  rules  implementing  a  transition 
to  digital  technology  for  all  existing 
television  broadcasters.  Among  other 
things,  we  established  standards  for 
license  eligibility,  a  transition  and 
construction  schedule  and  a 
requirement  that  broadcasters  continue 
to  provide  one  free  over-the-air 
television  service  in  accordance  with 
section  336  of  the  Telecommunications 
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Act  of  1996  ("1996  Act").  We  also 
adopted  rules  permitting  DTV  licensees, 
without  distinguishing  between 
commercial  and  noncommercial 
hcensees,  to  use  their  DTV  capacity  to 
provide  ancillary  or  supplementary 
services  provided  these  services  do  not 
derogate  the  free  digital  television 
service. 

2.  In  their  Petition  for  Reconsideration 
of  the  Fifth  Report  and  Order,  the 
Association  of  America's  Public 
Television  Stations  and  the  Public 
BroadcasUng  Service  (AAPTS/PBS) 
requested  clarification  on  the  ability  of 
public  television  stations  to  use  excess 
capacity  on  DTV  channels  for 
commercial  purposes.  In  opposing  this 
request  in  part.  Media  Access  Project 
and  other  public  interest  parties 
("MAP"),  jointly  argued  that,  while 
public  television  stations  should  be  able 
to  provide  some  revenue-generating 
ancillary  and  supplementary  services, 
these  services  must  be  consistent  with 
the  noncommercial  nature  of  public 
television  as  set  forth  in  section  399B  of 
the  Communications  Act,  the  provision 
restricting  advertising  by  these  stations. 

3.  We  initiate  this  Notice  of  Proposed 
Rule  Making  to  seek  comment  on 
whether  we  should  impose  limits  on 
remunerative  activities  undertaken  by 
noncommercial  educational  ("NCE") 
television  licensees  on  their  DTV 
capacity.  The  request  for  clarification 
made  by  AAPTS/PBS  raises  significant 
issues  regarding  the  service  and  funding 
opportunities  made  available  to  NCE 
stations  as  a  result  of  the  transition  to 
digital  transmission.  We  recognize  the 
importance  of  this  issue  to  the  future  of 
public  television  as  it  enters  the  digital 
age.  Therefore,  we  believe  it  is 
appropriate  to  seek  further  comment  on 
the  AAPTS/PBS  petition  in  order  to 
establish  a  more  complete  record  on  the 
issues  it  raises. 

4.  In  their  Petition  for  Reconsideration 
AAPTS/PBS  also  requested  that  the 
Commission  exempt  public  television 
licensees  from  any  fee  assessed  in 
connection  with  use  of  digital  spectrum 
for  ancillary  or  supplementary  services 
to  the  extent  revenues  from  those 
services  are  used  to  support  the 
licensee's  mission-related  activities. 
Section  336(e)  of  the  1996  Act  requires 
DTV  licensees  receiving  fees  or  certain 
other  compensation  for  ancillary  or 
supplementary  services  provided  on  the 
D'TV  spectnmi  to  return  a  portion  of  that 
revenue  to  the  public.  The  Commission 
was  charged  with  establishing  a  means 
of  assessing  and  collecting  fees  for  those 
ancillary  or  supplementary  services 
specified  in  the  statute.  In  the  Notice  of 
Proposed  Rule  Making,  63  PR  460 
(January  6, 1998),  In  the  Matter  of  Fees 


for  Ancillary  or  Supplementary  Use  of 
Digital  Television  Spectrum  ("Fees 
Proceeding"),  we  sought  comment  on 
AAPTS/PBS's  request.  In  the  Fees 
Proceeding  we  determined  that  the 
request  for  such  an  exemption  should  be 
considered  in  this  proceeding.  We 
therefore  seek  additional  comment  on 
this  issue  in  light  of  the  comments 
received  on  this  issue  in  the  Fees 
Proceeding  and  the  tentative  proposals 
outlined  below. 

//.  Background 

5.  Ancillary  or  Supplementary 
Services  on  DTV  Capacity.  The  DTV 
standard  we  adopted  will  allow  for  the 
simultaneous  transmission  of  multiple 
streams  of  programming,  information, 
and  other  non-broadcast  services.  To 
enable  Ucensees  to  take  full  advantage 
of  the  opportimities  provided  by  digital 
technology,  the  1996  Act  provided  that 
DTV  licensees  may  use  a  portion  of  their 
new  DTV  capacity  for  ancillary  or 
supplementary  services. 

6.  Specifically,  section  336  of  the 
Communications  Act  authorizes  the 
Commission  to  permit  DTV  licensees  to 
offer  ancillary  or  supplementeuy 
services  on  their  D'TV  capacity  as  long 
as  the  provision  of  these  services  does 
not  derogate  any  advanced  television 
services  the  Commission  may  require 
and  is  "consistent  with  the  public 
interest,  convenience,  and  necessity." 
The  statute  does  not  distinguish 
between  commercial  and 
noncommercial  DTV  licensees,  nor  does 
the  legislative  history  of  section  336 
draw  any  such  distinction. 

7.  In  the  Fifth  Report  and  Order  in  our 
DTV  proceeding  we  adopted  rules  to 
allow  broadcasters  the  flexibility  to 
respond  to  the  demands  of  their 
audience  by  providing  ancillary  or 
supplementary  services,  provided  that 
these  services  do  not  derogate  the 
mandated  free,  over-the-air  program 
service.  We  found  that  this  approach 
would  serve  the  public  interest  by 
fostering  the  provision  of  innovative 
services  to  the  public  and  by  permitting 
the  realization  of  the  full  possibilities  of 
DTV.  We  recognized  the  benefit  of 
permitting  broadcasters  the  opportunity 
to  develop  additional  revenue  streams 
from  innovative  digital  services.  We  also 
found  that  allowdng  such  services 
contributes  to  efficient  spectrum  use 
and  can  expand  and  enhance  the  use  of 
existing  spectrum.  At  the  same  time,  we 
noted  our  expectation  that  the 
fundamental  use  of  the  DTV  licenses 
■will  be  for  the  provision  of  free  over-the- 
air  television. 

8.  We  clarified  that  "we  will  consider 
as  ancillary  or  supplementary  any 
service  provided  on  the  digital  channel 


other  than  free,  over-the-air  video 
services."  We  noted  that  this  approach 
is  consistent  with  Commission 
precedent  that  has  treated 
telecommunications  services  provided 
by  an  NTSC  station  other  than  the 
regular  television  program  service  as 
ancillary.  We  also  did  not  impose  a 
requirement  that  the  ancillary  or 
supplementary  services  provided  by  the 
broadcaster  must  be  broadcast-related. 
We  explained  that  such  ancillary  or 
supplementary  services  could  include, 
but  are  not  limited  to,  subscription 
television  programming,  computer 
software  distribution,  data 
transmissions,  teletext,  interactive 
services,  and  audio  signals. 

9.  Section  336(e)(1)  of  the  1996  Act 
also  ifequires  that  a  fee  be  assessed  upon 
any  ancillary  or  supplementary  services 
on  DTV  spectrum  "for  which  tbe 
payment  of  a  subscription  fee  is 
required  in  order  to  receive  such 
services"  or  "for  which  the  licensee 
directly  or  indirectly  receives 
compensation  from  a  third  party  in 
return  for  transmitting  materials 
furnished  by  such  third  party."  The  Act 
specifically  exempts  from  the  fee  any 
service  which  relies  only  upon 
"commercial  advertisements  used  to 
supp'ort  broadcasting  for  which  a 
subscription  fee  is  not  required."  In  our 
Fees  Proceeding  we  have  adopted  rules 
to  implement  this  provision  with 
respect  to  commercial  DTV  licensees. 

10.  Noncommercial  Educational 
Television.  Throughout  the  DTV 
proceeding,  the  Commission  has 
acknowledged  that  noncommercial 
licensees  will  face  unique  problems  in 
the  transition  to  DTV.  In  the  Fifth 
Report  and  Order,  we  recognized  the 
high  quality  programming  service 
noncommercial  stations  have  provided 
to  American  viewers  over  the  years  and 
reaffirmed  our  commitment  to 
noncommercial  educational  television 
service.  We  also  observed  that  public 
broadcasters  have  been  pioneers  in 
experimenting  with  the  capabilities  of 
digital  technology.  We  further  noted  our 
awareness  of  the  unique  financial 
difficulties  faced  by  noncommercial 
stations  and  reiterated  our  view  that 
these  stations  will  need  and  warrant 
special  relief  to  assist  them  in  the 
transition  to  DTV.  In  this  regard,  for 
exarfple,  we  applied  a  six-year 
construction  period  timetable  to 
noncommercial  stations,  the  longest 
permitted  to  any  category  of  DTV 
applicant.  We  also  found,  however,  that 
at  that  time  it  was  premature  to  attempt 
to  resolve  the  issue  of  what  additional 
special  treatment,  if  any,  should  be 
affoitied  to  noncommercial 
broadcasters.  We  stated  that  we  would 
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consider  these  issues  in  our  periodic 
reviews  examining  the  progress  of  the 
DTV  transition. 

1 1 .  AAPTS/PBS  's  Request  for 
Clarification— Use  of  DTV  Capacity.  In 
its  Petition  for  Reconsideration  of  the 
Fifth  Report  and  Order.  AAPTS/PBS 
requested  clarification  on  the  ability  of 
public  television  stations  to  use  capacity 
on  DTV  channels  for  commercial 
purposes.  As  neither  section  336  nor  the 
Commission's  DTV  rules  distinguishes 
between  commercial  and 
noncommercial  stations.  AAPTS/PBS 
argued  that  both  are  intended  to  allow 
pubhc  stations  to  offer  ancillary  or 
supplementary  services  for  revenue- 
generating  purposes. 

12.  AAPTS/PBS  states  that  pubhc 
television  stations  are  exploring  various 
revenue  generating  options  such  as: 
leasing  capacity  to  other  digital 
operators;  joint  ventures  with 
comqiercial  entities;  and  subscription 
channels  for  popular  PBS  programming. 
It  emphasizes  the  importance  of  the 
revenue  potential  of  these  services  in 
order  to  continue  public  television's 
commitment  to  providing  a  high  quality 
noncommercial,  educational  broadcast 
service.  AAPTS/PBS  has  noted  that  the 
multiple  programming  streams  offered 
by  the  extra  capacity  of  digital 
transmission  will  enable  public 
broadcasters  to  extend  the  reach  of  their 
educational  services.  New  expanded 
"multicast"  programming  channels 
planned  by  public  television  as  a  result 
of  multicasting  capabilities  include: 
PBS's  Ready-to- Learn  service  for 
children;  K-12  instructional 
programming;  college  credit  telecourses; 
workforce  training;  and  local  pubhc 
affairs  programming.  AAPTS/PBS  notes 
that  many  public  stations  are  relying  on 
the  revenue  from  ancillary  or 
supplementary  services  to  help  fund  the 
construction  of  DTV  facilities  and  the 
operaUon  of  both  DTV  and  NTSC 
facilities.  Such  flexibihty  is  crucial,  it 
maintains,  as  federal  and  corporate 
funding  have  become  increasingly 
difficult  to  obtain. 

13.  Specifically.  AAPTS/PBS  requests 
that  the  Commission  clarify  that 
§  73.621  of  its  rules,  which  requires 
pubhc  stations  to  provide  a 
noncommercial  service,  is  not 
appUcable  to  ancillary  or  supplementary 
services  provided  on  DTV  capacity.  It 
proposes  that  the  Commission  make 
clear  that,  as  long  as  a  pubhc  station 
provides  one  noncommercial  broadcast 
service  pursuant  to  §  73.621,  it  can  use 
its  additional  DTV  capacity  as  a  source 
of  revenue,  subject  only  to  the 
requirement  of  non-derogation  in 
§73.624. 


14.  AAPTS/PBS  notes  that  its 
proposal  to  use  its  additional  DTV 
capacity  as  a  source  of  revenue  is 
consistent  with  existing  §§  73.621(f)  and 
(g),  and  73.646(b)  and  (d)  of  the 
Commission's  rules,  which  allow  public 
television  stations  to  use  the  vertical 
blanking  interval  ("VBI"),  and  auxihary 
broadcast  services  for  revenue 
generating  activities.  It  argues  that  use 
of  their  DTV  capacity  as  a  source  of 
revenue  follows  rationally  from  these 
provisions.  Similarly,  public  television 
licensees  seek  the  opportunity  to  use 
that  portion  of  their  DTV  spectrum  that 
is  not  necessary  for -their  primary  public 
television  mission  as  a  means  of 
financing  their  DTV  broadcast 
operations. 

15.  hi  opposing  AAPTS/PBS's  request 
in  part.  MAP  requests  that  the 
Commission  make  clear  that  any  leased 
or  joint-venture  programming 
undertaken  by  public  television 
hcensees  that  is  advertiser-supported 
would  violate  the  advertising  ban  of 
section  399B  of  the  Act.  MAP  argues 
that  AAPTS/PBS's  request  is  unclear  as 
to  what  specific  programming  would  be 
offered  or  whether  it  would  comport 
with  the  requirements  of  section  399B. 
For  example.  MAP  specifies 
programming  that  it  beUeves  would 
violate  the  advertising  ban  as 
"programming  that  is  predominantly 
utihzed  for  the  transmission  of  sales 
presentations  or  program  length 
commercials,  such  as  home  shopping  or 
infomercials,  or  that  otherwise 
encourages  or  solicits  the  purchase  of 
goods  and  services  from  commercial 
entities."  MAP  also  argues  that  because 
section  336  of  the  Act  does  not 
explicitly  permit  noncommercial 
stations  to  broadcast  advertisements  on 
any  ancillary  or  supplementary  services. 
AAPTS/PBS's  argument  that  section  336 
extends  to  both  commercial  and 
noncommercial  entities  is  possible  only 
if  the  inconsistent  requirements  of 
section  399B  were  repealed.  MAP  notes 
that,  while  pubhc  television  stations 
should  be  able  to  provide  some  revenue- 
generating  ancillary  services,  these 
services  must  be  consistent  with  the 
nature  of  noncommercial  pubhc 
television  as  set  forth  in  that  section. 

16.  In  reply,  AAPTS/PBS 
acknowledges  that  the  advertisement 
ban  of  section  399B  will  apply  to  the 
primary  noncommercial  broadcast 
service,  but  argues  that  it  should  not 
extend  to  the  provision  of  ancillary  and 
supplementary  services  on  DTV 
spectrum.  AAPTS/PBS  points  out  that 
section  399B  was  enacted  by  Congress 
in  1981  in  an  effort  to  reduce  public 
television's  dependence  on  federal 
appropriations.  Although  Congress  was 


also  concerned  that  pubUc 
broadcasting's  primary  broadcasting 
service  remain  noncommercial.  AAPTS/ 
PBS  notes  that  the  balance  Congress 
struck  in  section  399B  was  to  allow 
such  remunerative  activities,  provided 
that  the  public  broadcast  service 
remained  noncommercial. 

17.  AAPTS/PBS  also  notes  that 
previous  Commission  decisions  have 
allowed  noncommercial  hcensees  to 
provide  subsidiary  communications 
services  without  regard  to  whether  they 
include  advertisements.  AAPTS/PBS 
maintains  that  even  if  the  section  399B 
advertising  restrictions  are  found  to 
apply  to  these  services,  the  Commission 
has  discretion  under  section  336(a)(2)  to 
allow  pubhc  TV  licensees  to  include 
advertiser-supported  services  if  it  finds 
these  services  to  be  in  the  public 
interest.  AAPTS/PBS  urges  an 
interpretation  in  which  the  advertising 
ban  in  section  399B  would  continue  to 
apply  to  the  primary  noncommercial 
broadcast  service,  while  any  ancillary 
and  supplementary  use  of  DTV  channels 
would  be  tee  from  the  restrictions  of 
this  section. 

18.  AAPTS/PBS's  Request  for 
Exemption  From  Fees  under  section 
336(e).  hi  its  Petition  for 
Reconsideration  of  the  Fifth  Report  and 
Order.  AAPTS/PBS  requested  that  the 
Commission  exempt  public  television 
hcensees  from  any  fee  assessed  in 
connection  with  revenue-generating  use 
of  the  ancillary  or  supplementary 
services  on  their  DTV  spectrum  "to  the 
extent  that  revenues  from  those  services 
are  used  to  support  the  licensee's 
mission-related  activities."  We  sought 
comment  in  the  Fees  Proceeding  on 
whether  noncommercial  television 
hcensees  should  be  exempt  from  such 
fees  or  subject  to  a  nominal  fee  where 
they  offer  ancillary  and  supplementary 
services  as  a  source  of  funding  for 
public  television. 

19.  In  its  comments  in  the  Fees 
Proceeding,  AAPTS/PBS  argues  that 
pubhc  television  stations  should  be 
exempt  from  such  fees  because  the 
statutory  purposes  of  section  336(e)(2) 
do  not  apply  to  services  provided  by 
public  television  licensees.  AAPTS/PBS 
notes  that  if  these  revenues  would  be 
used  to  support  noncommercial 
activities,  there  would  be  no  need  to 
"recover"  a  portion  of  the  value  of  the 
spectrum  for  the  public  and  that  an 
exemption  would  not  result  in  any 
"unjust  enrichment".  AAPTS/PBS  also 
argues  that,  as  public  television  stations 
are  not  auctioned,  there  is  no  equivalent 
amount  that  would  have  been  received 
at  auction.  Further.  AAPTS/PBS 
contends  that  such  an  exemption  would 
be  consistent  with  other  Congressional 
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and  regulatory  policies,  and  that  the 
Commission  has  concluded  in  other 
proceedings  that  the  imposition  of  a  fee 
on  public  broadcasting  would  dilute  the 
financial  support  paid  to  pubhc 
broadcasting  by  Congress. 

20.  MAP  generally  supports  allowing 
public  broadcasters  to  be  exempt  from 
such  fees,  but  only  if  they  do  not 
provide  advertiser-supported  ancillary 
and  supplementary  services.  MAP 
asserts  that  the  statute  makes  no 
distinction  between  noncommercial  and 
commercial  licensees,  either  in  their 
ability  to  provide  advertiser-supported 
ancillary  and  supplementary  services,  or 
in  their  obligation  to  pay  fees  on  such 
services.  We  have  determined  that 
AAPTS/PBS's  request  for  such 
exemption  should  be  considered  in  this 
proceeding.  Accordingly,  we  seek 
additional  comment  on  this  issue  in 
light  of  the  comments  received  in  the 
Fees  Proceeding  and  the  tentative 
proposals  set  forth  in  this  Notice. 

III.  Request  for  Comments 

21.  Noncommercial  Educational 
Television.  Public  broadcasting's 
mission  has  long  been  to  provide  quality 
educational  and  cultural  programming 
to  a  wide  and  diverse  audience. 
Noncommercial  educational  television 
stations  have  also  been  at  the  forefront 
of  exploring  innovative  services  and 
new  technologies  to  accomplish  this 
mission.  These  stations  also  appear 
poised  to  take  full  advantage  of  the 
opportunities  made  available  by  digital 
technology.  We  fully  recognize  the 
public  interest  benefits  inherent  in  the 
services  that  may  be  offered  by  NCE 
licensees  on  the  digital  spectrum. 

22.  As  we  stated  in  the  Fifth  Report 
and  Order,  granting  broadcasters  the 
flexibility  to  offer  the  ancillary  or 
supplementary  services  they  choose  will 
help  them  attract  consumers  to  the 
service,  which  will,  in  turn,  speed  the 
transition  to  digital  television.  We  stated 
that  such  flexibility  will  encourage 
entrepreneurship  and  innovation,  will 
contribute  to  efficient  spectrum  use,  and 
will  expand  and  enhance  use  of  existing 
spectrum.  We  seek  comment  on  whether 
these  same  considerations  apply  to  the 
NCE  context. 

23.  Throughout  the  development  of 
the  public  broadcasting  system,  both 
Congress  and  the  Commission  have 
continually  balanced  the  desire  to 
maintain  the  integrity  of  its 
noncommercial  status  with  the  fact  that 
public  television  must  have  access  to 
adequate  funding  in  order  to  survive. 
Congress  enacted  the  Pubhc 
Broadcasting  Act  of  1967  in  response  to 
increasing  public  demand  for  the 
government  to  sponsor  independent 


sources  of  broadcast  programming  as  an 
alternative  to  commercial  broadcasting. 
This  legislation  sought  to  promote  the 
development  of  noncommercial, 
educational  broadcasting  stations  and 
established  the  framework  for  today's 
public  broadcasting  system. 

24.  Public  television  has  since 
flourished  and  developed  from  an 
experimental  educational  service  into 
the  valuable  and  unique  programming 
service  that  exists  today.  The 
Commission  has  supported  the  goals  of 
the  public  broadcasting  system  and 
promulgated  rules  to  implement  the 
public  broadcasting  provisions  of  the 
Communications  Act.  For  example,  in 
1952,  recognizing  the  important  and 
unique  role  to  be  served  by  public 
television,  the  Commission  reserved 
spectrum  exclusively  for  the 
noncommercial  broadcasting  service. 

25.  We  are  consequently  sympathetic 
to  the  relief  requested  in  the  AAPTS/ 
PBS  petition.  The  petition  describes  a 
range  of  revenue-generating  ancillary  or 
supplementary  services  that  could  help 
NCE  stations  flourish  in  a  digital  age. 
We  seek  comment  on  these  new  services 
and  specifically  oh  NCE  stations'  plans 
for  using  excess  digital  capacity.  We 
note  that  the  costs  of  converting  to 
digital  service  will  be  considerable,  and 
that  many  NCE  stations  rely  on  public 
funds  to  provide  the  build-out  to  DTV 
service.  At  the  same  time  we  are 
sensitive  to  the  concerns  raised  by  MAP 
that  in  permitting  NCE  stations 
flexibility  in  providing  such  services  we 
must  be  consistent  with  section  399B 
and  also  not  undermine  their 
fundamental  mission  of  providing  a 
noncommercial  educational  broadcast 
service.  To  help  us  determine  the  limits, 
if  any,  on  the  remunerative  activities  of 
NCE  hcensees  on  their  DTV  capacity, 
we  seek  comment  below  on  a  number  of 
issues. 

26.  Noncommercial  Educational 
Television:  Funding  Issues.  Many  NCE 
stations  have  traditionally  received  most 
of  their  funding  from  federal,  state  and 
local  government  sources  in  addition  to 
corporate  and  viewer  contributions.  In 
its  request  for  clarification,  AAPTS/PBS 
notes  the  uncertainty  of  continued 
federal  financial  support  and  the 
tightening  of  support  trom  the  corporate 
sector.  We  seek  comment  on  such 
funding  trends  and  on  NCE  licensees' 
specific  funding  needs  to  convert  to 
digital  and  maintain  a  robust  NCE 
television  service.  We  also  seek 
comment  on  the  appropriate  role  of  the 
Commission  in  ensuring  that  such 
funding  needs  are  met. 

27 .  Ancillary  or  Supplementary 
Services.  In  the  Fifth  Report  and  Order, 
we  adopted  rules  implementing  section 


336  to  allow  broadcasters  the  flexibility 
to  respond  to  the  demands  of  their 
audience  by  providing  ancillary  or 
supplementary  services,  including 
subscription  television,  providing  that 
these  services  do  not  derogate  the 
mandated  free,  over-the-air  program 
service.  As  an  initial  matter,  we 
generally  invite  commem  on  AAPTS/ 
PBS's  request  that  we  clarify  that 
§  73.621  of  our  rules,  which  requires 
pubhc  stations  to  provide  a 
noncommercial  service,  is  not 
ap{fUcable  to  ancillary  or  supplementary 
services  provided  on  DTV  capacity.  We 
also  seek  comment  on  whether  such  a 
clarification  is  consistent  with  the 
provisions  of  section  3993. 

28.  The  Communications  Act  defines 
a  "noncommercial  educational 
broadcast  station"  and  "pubhc 
broadcast  station,"  as  "a  noncommercial 
educational  radio  or  television 
broadcast  station  which  is  owned  and 
operated  by  a  public  agency  or  nonprofit 
private  foundation,  cooperation,  or 
assaciation"  or  "is  owned  and  operated 
by  a  municipality  and  which  transmits 
only  noncommercial  programs  for 
educational  purposes."  In  1981, 
Congress  amended  the  Communications 
Act  to  give  public  broadcasters  more 
flexibility  to  generate  funds  for  their 
operations.  As  amended,  section  399B 
of  the  Act  permits  pubUc  stations  to 
provide  facilities  and  services  in 
exchange  for  remuneration  as  long  as 
those  uses  do  not  interfere  with  the 
stations'  provision  of  public 
telecommunications  services.  In 
addition,  under  §  73.621  of  the 
Coiamission's  rules,  pubhc  television 
stations  are  required  to  furnish 
primarily  an  educational  as  well  as  a 
nonprofit  and  noncommercial  broadcast 
service. 

29.  We  have  previously  been  called 
on  to  determine  the  extent  to  which 
pubhc  television  stations  can  transmit 
subscription  television  ("STV")  or  other 
revenue-generating  services  on  their 
analog  channels  consistent  with  the 
statutory  and  regulatory  requirements 
we  have  just  described.  In  particular,  in 
1984,  the  Commission  considered 
amending  its  rules  to  permit  public 
television  stations  to  engage  in 
subscription  television  operations.  The 
Conimission  stated  that  it  "clearly  has 
the  authority  [under  section  399B  of  the 
Act]  in  particular  instances  and  under 
certain  circiunstances  to  permit  STV 
operation  by  public  television."  But  the 
Commission  expressed  sympathy  with 
concerns  expressed  by  some  parties  in 
that  proceeding  that  such  a  rule  change 
could  result  in  public  television  service, 
then  operating  with  analog  technology, 
being  "dominated"  by  STV.  It  therefore 
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concluded  at  the  time  that  it  should  not 
generally  authorize  such  operation 
through  a  rule  change. 

30.  The  Commission  nonetheless 
recognized  that  STV  operations  can 
benefit  public  stations  as  a 
supplementary  funding  source.  It 
consequently  stated  that  it  would  permit 
individual  public  television  stations  to 
engage  in  STV  operations  on  a  waiver 
basis.  The  Commission  has  also  given 
public  television  stations  flexibility  in 
their  use  of  the  analog  channels  in  other 
ways.  In  particular,  the  Commission  has 
ruled  that  noncommercial  spectrum, 
like  commercial  spectrum,  can  be  used 
for  remimerative  ancillary  services  such 
as  data  delivery  or  teletext  provided  by 
NTSC  licensees  on  the  vertical  blanking 
interval  (VBI)  and  the  video  portion  of 
the  analog  signal  in  accordance  with 
section  399B  of  the  Act. 

31.  The  AAPTS/PBS  petition  raises 
many  of  the  same  legal  and  policy 
questions  raised  by  our  previous 
consideration  of  requests  to  provide 
STV  and  other  revenue-generating 
ancillary  services  on  analog  NCE 
channels.  Unlike  the  previous  requests, 
however,  the  AAPTS/PBS  petition 
concerns  digital  television,  which  offers 
significant  new  challenges  and 
opportimities  to  NCE  stations.  We  are 
inclined  to  permit  NCE  stations  to  take 
advantage  of  these  opportunities  and 
offer  innovative  ancillary  and 
supplementary  services  that  are 
remunerative  and  consistent  with  their 
educational  mission.  We  therefore  seek 
comment  on  whether,  and  under  what 
conditions,  NCE  hcensees  should  be 
permitted  to  use  their  DTV  capacity  to 
offer  ancillary  or  supplementary 
services,  including  STV,  on  a 
remunerative  basis. 

32.  In  particular,  we  seek  comment  on 
whether  and  how  we  should  amend 

§  73.621  of  our  Rules,  which  requires 
NCE  stations  to  provide  a 
noncommercial  service  that  "primarily" 
serves  the  educational  needs  of  the 
community.  For  example,  should  we 
extend  this  requirement  to  ancillary  or 
supplementary  services  provided  by 
noncommercial  licensees  on  their  DTV 
capacity?  Should  we  clarify  that  an  NCE 
Ucensee's  obligation  to  provide  a 
primarily  educational  service  applies  to 
its  entire  DTV  bitstream?  Under  this 
proposal,  NCE  stations  would  be 
permitted  to  provide  ancillary  or 
supplementary  services,  but  still  would 
be  required  to  ensure  that  their  overall 
digital  bitstream  was  primarily  devoted 
to  serving  the  educational  needs  of  the 
community.  Should  we  clarify  that  the 
requirement  to  provide  a  primarily 
educational  service  applies  only  to  the 
single,  free-over- the-air  broadcast 


service  it  is  required  to  provide?  We 
seek  comment  on  these  and  any  other 
options  for  amending  §  73.621  in  this 
regard. 

33.  We  also  seek  comment  on  whether 
and  how  we  can  permit  NCE  stations  to 
provide  remunerative  ancillary  or 
supplementary  services  in  a  manner  that 
does  "not  interfere  with  the  provision  of 
public  telecommunications  services"  by 
such  stations  as  required  by  section 
399B  of  the  Act.  In  particular,  we  seek 
comment  on  whether  NCE  DTV  stations 
will  have  the  capacity  to  provide 
ancillary  or  supplementary  services 
without  interfering  with  their  ability  to 
provide  a  primarily  educational  NCE 
service.  We  also  seek  comment  on 
whether  such  ancillary  or 
supplementary  services  can  provide  an 
important  funding  source  that  could 
facilitate  the  transition  to  DTV  for  NCE 
stations,  and,  more  generally,  enhance 
their  primary  mission  of  providing  a 
robust  noncommercial,  educational 
broadcasting  service. 

34.  We  asK  commenters  specifically  to 
address  how  the  provision  of  ancillary 
or  supplementary  services  would  affect 
our  noncommercial  channel  reservation 
pohcies,  regulatory  treatment  of 
noncommercial  licensees,  and  other 
govenunent  support  for  noncommercial 
stations.  While  we  are  inclined  to  give 
NCE  stations  some  flexibility  in  offering 
remunerative  ancillary  or 
supplementary  services,  we  will 
continue  to  expect  these  stations  to 
adhere  to  their  fundamental  mission  of 
providing  a  noncommercial,  educational 
broadcast  service,  as  required  by 

§  73.621(a)  of  the  Commission's  rules. 
We  therefore  seek  comment  on  whether 
parties  believe  our  proposed 
amendment  to  §  73.621  should 
incorporate  any  particular  safeguards 
regarding  a  public  television  station's 
use  of  its  D'TV  capacity  to  provide 
remunerative  services  to  ensure  that  its 
DTV  license  is  primarily  being  used  for 
a  noncommercial  educational  broadcast 
service,  and  that  the  proceeds  of  such 
services  are  used  to  support  its  NCE 
programming.  We  also  ask  commenters 
to  address  whether  the  accounting 
procedures  and  funding  restrictions 
outlined  in  section  399B  should  apply 
to  the  provision  of  ancillary  or 
supplementary  services  by  NCE 
licensees  on  DTV  capacity. 

35.  We  note  that  in  addfition  to  those 
restrictions  imposed  by  provisions  in 
the  Communications  Act  and  the 
Commission's  rules,  the  commercial 
activities  of  NCE  stations  are  also 
restricted  by  their  status  as  nonprofit 
corporations,  as  well  as  by  state  and 
local  government  oversight.  We  seek 
comment  on  the  scope  of  these  existing 


Umits  and  oversight  and  on  the  extent 
to  which  they  help  ensure  that  public 
television  stations  offering  remunerative 
ancillary  or  supplementary  services 
continue  to  serve  their  mission  of 
providing  a  noncommercial  educational 
broadcasting  service? 

36.  Advertising.  We  also  seek 
comment  on  how  the  advertising  ban  set 
forth  in  section  399B  of  the 
Communications  Act  implicates  the 
provision  of  remunerative  services  by 
public  DTV  stations.  Section  399B 
prohibits  a  public  station  from  "making 
its  facilities  available  to  any  person  for 
the  broadcasting  of  any  advertisement." 
By  its  plain  language,  this  section  would 
appear  to  prohibit  advertisements  on 
any  service  that  would  constitute 
"broadcasting,"  while  permitting  a 
public  DTV  station  to  air  advertisements 
on  any  "nonbroadcast"  service.  The 
term  "broadcasting"  is  defined  in  the 
Communications  Act  as  "the 
dissemination  of  radio  communications 
intended  to  be  received  by  the  public, 
directly  or  by  the  intermediary  of  relay 
stations."  The  Commission  further 
clarified  the  definition  of 
"broadcasting"  in  its  1986  Subscription 
Video  proceeding.  In  that  decision  the 
Commission  determined  that  the  term 
"broadcasting"  as  defined  by  the 
Communications  Act  "refers  only  to 
those  signals  which  the  sender  intends 
to  be  received  by  the  indeterminate 
public."  We  therefore  found  that  "a 
necessary  condition  for  the 
classification  of  a  service  as 
broadcasting  is  that  the  licensee's 
programming  is  available  to  all  members 
of  the  public,  without  any  special 
arrangements  or  equipment."  Based  on 
these  criteria,  the  Commission  ruled 
that  subscription  television  does  not 
constitute  broadcasting. 

37.  Applying  these  mctors  to  the  issue 
before  us,  we  tentatively  conclude  that 
while  section  399B  continues  to  apply 
to  all  video  broadcast  programming 
streams  provided  by  public  DTV 
stations,  it  does  not  apply  to  any 
subscription  services  they  provide  on 
their  DTV  channels  since  such  services 
do  not  constitute  "broadcasting."  We 
seek  comment  on  this  view.  We  also 
seek  comment  on  the  extent  to  which 
section  399B  applies  to  advertising 
carried  on  any  other  non-subscription 
ancilleiry  or  supplementary  services 
carried  by  a  public  TV  station.  Finally, 
we  ask  parties  to  address  AAPTS/PBS 's 
argument  that  even  if  section  399B's 
advertising  restrictions  apply  to  some 
ancillary  or  supplementary  services,  the 
Commission  has  discretion  under 
section  336(a)(2)  of  the  Act  to  allow 
public  TV  licensees  to  include 
advertiser-supported  services  if  it  finds 
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these  services  to  be  in  the  public 
interest. 

38.  Fees  Under  section  336.  In  the 
Fees  Proceeding  we  determined  that  the 
issue  of  whether  ancillary  or 
supplementary  services  offered  by 
nonconmiercial  licensees  are  subject  to 
fees  should  be  considered  in  this 
proceeding.  We  take  this  opportunity  to 
seek  additional  comment  in  light  of  the 
comments'  received  in  the  Fees 
Proceeding  and  the  tentative  proposals 
outlined  above.  In.  the  event  that  we 
clarify  that  §  73.621  does  not  apply  to 
ancillary  or  supplementary  services 
provided  by  nonconmiercial  licensees 
on  their  DTV  capacity,  we  seek 
comment  on  whether  noncommercial 
hcensees  should  be  exempt  from  DTV 
fees  when  they  offer  ancillary  or 
supplementary  services  as  a  source  of 
funding  for  their  mission  related 
activities. 

39.  AAPTS/PBS  submitted  comments 
in  the  Fees  Proceeding  arguing  that 
there  is  no  need  to  "recover"  a  portion 
of  the  value  of  the  DTV  spectrum  for  the 
public  if  the  revenue  is  used  to  support 
noncommercial  services  that  Congress 
has  declared  to  be  in  the  public  interest. 
AAPTS/PBS  also  argues  that  exemption 

: would  not  result  in  any  "imjust 
enrichment"  because  these  revenues 
would  be  used  to  support 
noncommercial  activities,  and  that  as 
public  television  stations  are  not 
auctioned,  there  is  no  equivalent 
amount  that  would  have  been  received 
at  auction.  An  exemption  from  fees 
would  allow  pubhc  television  stations 
to  dedicate  greater  resoiux»s  to  their 
mission.  Indeed,  this  reasoning  has 
prompted  Congress  and  the  Commission 
to  exempt  public  television  stations 
from  other  regulatory  and  filing  fees.  We 
seek  comment  generally  on  AAPTS/ 
PBS's  arguments  to  exempt 
noncommercial  licensees  from  fees  for 
remunerative  ancillary  or 
supplementary  services  offered  on  their 
excess  digital  capacity. 

40.  We  particularly  seek  comment  on 
whether  such  an  exemption  is 
consistent  with  section  336. 
Specifically,  section  336(e)(1)  draws  no 
distinction  between  commercial  and 
noncommercial  stations  in  stating  that 
the  Commission  "shall  establish  a 
program  to  assess  and  collect  *   *  *  an 
annual  fee"  from  DTV  licensees  offering 
subscription-based  ancillary  or 
supplementary  services.  Can  this 
provision,  or  the  criteria  for  establishing 
the  fee  set  forth  in  section  336(e)(2)  be 
interpreted  to  permit  an  exemption  from 
such  fees  for  noncommercial  licensees? 
If  an  exemption  is  inconsistent  with  the 
istatute,  would  a  nominal  or  reduced  fee 
he  consistent  with  the  statute?  We  also 


ask  parties  to  address  MAP's  argument 
that  if  we  allow  noncommercial 
hcensees  to  include  advertising  in  any 
ancillary  or  supplementary  services, 
these  licensees  should  pay  a  fee 
comparable  to  that  imposed  on 
commercial  broadcasters. 

IV.  Administrative  matters 

41.  To  file  paper  copies  formally  in 
this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  copy  of  your 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.;  TW-A306; 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

42.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov.e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  subinission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  maiUng  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  am 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
wrill  be  sent  in  reply. 

43.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis.  This  Notice  explores  the 
potential  applicability  to 
noncommercial  broadcasters  of  a  new 
fee  assessment  program  which  may 
contain  an  information  collection 
requirement.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  pubhc  and  the  Office 
of  Management  and  Budget  ("OMB")  to 
take  this  opportunity  to  comment  on  the 
information  collection  conteiined  in  the 
NPRM  in  the  Fees  Proceeding,  Notice  of 
Proposed  Rule  Making  In  the  Matter  of 
Fees  for  Ancillary  or  Supplementary 
Use  of  Digital  Television  Spectrum 
Pursuant  to  section  336(e)(1)  of  the 
Telecommunications  Act  of  1996,  MM 


Docket  No.  97-247, 12  FCC  Red  22821 
(1997),  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  PubUc  and  agency  comments  are 
due  at  the  same  time  as  other  comments 
on  this  Notice;  OMB  comments  are  due 
60  days  fix)m  the  date  of  publication  of 
this  Notice  in  the  Federal  Register. 
Comments  should  address;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utihty;  (b)  the  accuracy  of 
thcf  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  fiUng  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  C-1804,  445  12th 
Street,  SW  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725- 
17th  Street,  NW,  Washington.  DC  20503 
or  via  the  Internet  to  fain t@al.eop.gov. 

44.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2).  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §  1.1206(b). 

45.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibihty  Act,  see  5  U.S.C.  603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  The  IRFA  is  set  forth  as 
Atfachment  A.  Written  public 
comments  are  requested  with  respect  to 
the  IRFA.  These  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  for  comments  on  the  rest  of 
the  NPRM,  but  they  must  have  a 
separate  and  distinct  heading. 
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designating  the  comments  as  responses 
to  the  IRFA.  The  Office  of  Public 
Affairs,  Reference  Operations  Division, 
will  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

46.  Accordingly,  it  is  ordered  that 
pursuant  to  authority  contained  in 
section  4(i),  303,  and  336  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303,  307  and 
336,  this  Notice  of  Proposed 
Rulemaking  is  adopted. 

47.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  SHALL 
SEND  a  copy  of  this  Notice,  including 
the  Initial  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

48.  Additional  Information.  For 
additional  information  on  this 
proceeding,  please  contact  Jane  Gross  or 
Robert  Somers,  Pohcy  and  Rules 
Division,  Mass  Media  Bureau  (202)  418- 
2130. 

Initial  Regulatory  Flexibility  Analysis 

49.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  the  present  Notice  of 
Proposed  Rulemaking.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadhnes  for  comments  on  the 
IRFA  provided  above  in  paragraph  46. 
The  Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C 
603(a).  In  addition,  the  NPRM  and  IRFA 
(or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

Need  For  and  Objectives  of  the 
Proposed  Rule  Change 

50.  In  the  Fifth  Report  and  Order  the 
Conunission  adopted  rules  permitting 
broadcasters  to  offer  feeable  ancillary  or 
supplementary  use  of  digital  television 
(DTV)  capacity.  In  their  Petition  for 
Reconsideration,  the  Association  of 
America's  Public  Television  Stations 
and  the  Public  Broadcasting  Service 
(AAPTS/PBS)  requested  clarification  on 
the  ability  of  public  television  stations 
to  use  excess  capacity  on  DTV  channels 
for  commercial  purposes.  Media  Access 
Project  and  other  pubfic  interest  parties 
jointly  opposed  this  request,  arguing 


that  while  public  television  stations 
should  be  able  to  provide  some  revenue- 
generating  ancillary  and  supplementary 
services,  these  services  must  be 
consistent  with  the  noncommercial 
nature  of  public  television  as  set  forth 
in  section  399B  of  the  Communications 
Act,  the  provision  restricting  advertising 
by  these  stations.  AAPTS/PBS  also 
requested  that  the  Commission  exempt, 
to  the  extent  feasible,  public  television 
licensees  from  any  obligation  to  pay  fees 
when  they  offer  ancillary  services  on 
their  DTV  capacity  as  a  source  of 
funding  for  their  public  television 
operation. 

51.  The  petition  describes  a  range  of 
revenue-generating  ancillary  or 
supplementary  services  that  could  help 
noncommercial  educational  ("NCE") 
stations  flouiish  in  a  digital  age.  The 
Notice  in  this  proceeding  notes  that  the 
costs  of  converting  to  digital  service  will 
be  considerable,  and  that  many  NCE 
stations  rely  on  public  funds  to  provide 
the  build-out  to  DTV  service.  This 
Notice  seeks  comment  on  these  new 
services  and  on  whether,  and  under 
what  conditions,  NCE  licensees  should 
be  permitted  to  use  their  DTV  capacity 
to  offer  ancillary  or  supplementary 
services,  including  subscription 
television,  on  a  remunerative  basis.  This 
Notice  also  seeks  comment  on  whether 
and  in  what  circumstances  NCE  stations 
should  be  subject  to  fees  for  these 
ancillary  or  supplementary  services. 

52.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  Notice  may  be 
found  in  section  4{i),  303  and  336  of  the 
Commissions  Act  of  1934,  as  amended, 
47  U.S.C.  154(i),  303,  307  and  336. 

53.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Would  Apply:  The  RFA  directs 
agencies  to  provide  a  description  of  and, 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  "The  RFA  generally  defines  the 
term  "small  entity  "  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  The  RFA 
generally  defines  the  term  "small 
organization"  to  mean  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  Below,  we  further 
describe  and  estimate  the  number  of 
small  entity  licensees  and  regulatees 
that  may  be  affected  by  the  proposed 
rules,  if  adopted. 


54.  The  proposed  rules  and  poUcies 
will  apply  to  television  broadcasting 
licensees,  particularly  those  television 
stations  licensed  to  operate  on  channels 
reserved  as  "noncommercial 
educational."  Television  broadcasting 
stations  consist  of  establishments 
primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the 
public,  except  cable  and  other  pay 
television  services.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  television 
stations.  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992, 
of  which  362  were  noncommercial 
educational  stations.  That  number  has 
remained  fairly  constant  as  indicated  by 
the  approximately  1,583  operating 
television  broadcasting  stations  in  the 
nation  as  of  August  31,  1998,  of  which 
368  were  noncommercial  educational 
stations. 

55.  In  addition  to  owners  of  operating 
television  stations,  any  entity  who  seel^ 
or  desires  to  obtain  a  television 
broadcast  license,  particularly  for  a 
noncommercial  educational  station, 
may  be  affected  by  the  proposals 
contained  in  this  item.  The  number  of 
entities  that  may  seek  to  obtain  a 
noncommercial  educational  television 
broadcast  license  is  xuiknown. 

56.  We  seek  comment  on  these 
estimates  and  data  regarding  the  number 
of  small  entities  affected  by  the 
proposals  in  this  Notice. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

57.  The  Commission  is  not  proposing 
any  new  or  modified  reporting, 
recordkeeping,  information  collection, 
or  compliance  requirements  in  this 
proceeding. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  and  Consistent  with  the  Stated 
Objectives 

58.  This  Notice  solicits  comment  on  a 
variety  of  alternatives  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered.  This 
proposal  may  ultimately  benefit  all 
noncommercial  educational  television 
stations.  We  seek  comment  on  the 
alternatives  proposed  in  this  Notice  and 
on  whether  there  is  a  significant 
economic  impact  on  any  class  of  small 
licensees  or  permittees  as  a  result  of  any 
of  our  proposed  approaches. 


Federal  Rul( 
or  Conflict  \ 


List  of  Subii 

Radio  bro 
Federal  Comr 
Magalie  Rom 

Secretary. 
[FR  Doc.  98-- 

BtLUNQ  CODE  e 


FEDERAL  C 
COMMISSIC 

47  CFR  Cha 
[MM  Docket  r 

Broadcast  £ 
Television  £ 

AGENCY:  Fee 

Commission 
ACTION:  Proi 
Comment  pe 

SUMMARY:  Pi 
of  National  1 
Association 
Television  S 
for  Public  B 
Media  Bure< 
authority,  e; 
reply  comm 
proceeding  1 
DATES:  Com 
January  28, 
are  due  by  K 
ADDRESSES: 
Commission 
Washington 
FOR  FURTHEF 
Irene  Bleiwe 
Audio  Servi 
2780. 

SUPPLEMENT^ 
synopsis  of  1 
MM  Docket 
adopted  and 
The  complel 
available  for 
during  norm 
FCC  Referen 
M  Street,  N.' 
may  also  be 
Commission 
Internationa 
(202)  857-3J 
Washington, 
also  availabl 
Commission 
www.fcc.go^ 
1.  On  Octc 
Commission 


Federal  Register /Vol.  63,  No.  239 /Monday,  December  14,  1998 /Proposed  Rules 


68729 


Federal  Rules  that  Overlap,  Duplicate, 
or  Conflict  with  the  Proposed  Rules 

59.  The  initiatives  and  proposed  rules 
raised  in  this  proceeding  do  not  overlap, 
duplicate  or  conflict  with  any  other 
rules. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  98-33007  Filed  12-11-98;  8:45  ami 
iSILUNO  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapters  73  and  74 
(MM  Docket  No.  95-31;  DA:  98-2489] 

Broadcast  Services;  Radio  Stations, 
Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

Comment  period. 

^MMARY:  Pursuant  to  the  joint  request 
of  National  Public  Radio,  the 
Association  of  America's  Public 
Television  Stations,  and  the  Corporation 
for  Public  Broadcasting,  the  Chief,  Mass 
Media  Bureau,  acting  under  delegated 
authority,  extends  the  comment  and 
reply  comment  deadlines  in  the  subject 
proceeding  for  forty-five  days. 
lOATES:  Comments  are  now  due  by 
January  28,  1999,  and  reply  comments 
are  due  by  March  15, 1999. 
ADDRESSES:  Federal  Communications 
Conunission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Bleiweiss,  Mass  Media  Bureau, 
Audio  Services  Division  (202)  418- 
2780. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  95-31,  DA  98-2489, 
adopted  and  released  December  3,  1998. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C,  and 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800, 1231  20th  Street,  N.W., 
Washington,  D.C.  20036.  The  Order  is 
also  available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov.: 

1.  On  October  21, 1998,  the 
Commission  released  a  Further  Notice 


of  Proposed  Rule  Making  ("Notice")  in 
this  proceeding,  which  was  published 
in  the  Federal  Register  at  63  FR  58358 
(  October  30, 1998).  The  Notice  solicited 
comment  on  proposed  changes  to  the 
process  used  to  select  among  competing 
applicants  for  noncommercial 
educational  broadcast  stations,  on 
reserved  and  non-reserved  channels. 
The  deadUnes  for  filing  comments  and 
reply  comments  were  set  at  December 
14,  1998  and  January  4,  1999, 
respectively. 

2.  On  November  30,  1998,  National 
Public  Radio  (NPR),  the  Association  of 
America's  Public  Television  Stations 
(APTS)  and  the  Corporation  for  Public 
Broadcasting  (CPB)  filed  a  "Joint  Motion 
for  Extension  of  Time  of  Comment  and" 
Reply  Comment  Deadlines"  seeking 
forty-five-day  extensions  of  the 
comment  and  reply  comment  deadlines. 
They  stated  that  they  are  in  the  process 
of  evaluating  the  likely  impact  of  the 
Commission's  proposals  on  public 
broadcasters  and  of  consulting  with 
hundreds  of  potentially  affected  public 
television  and  public  radio  stations,  but 
that  they  require  additional  time  to 
complete  a  thorough  analysis  and  to 
fully  address  complex  issues.  They  state 
that  45  additional  days  are  needed 
because  of  the  upcoming  holiday  season 
when  many  public  broadcasters, 
particularly  university-owned  stations, 
operate  vnth  minimal  staffing. 

3.  We  will  grant  the  requested 
extension.  Although  the  Commission 
has  a  policy  of  not  routinely  granting 
extensions  of  time  for  filing  comments 
in  rulemaking  proceedings,  this 
proceeding  raises  a  number  of  complex 
issues  concerning  an  entirely  new 
process  that  will  affect  large  numbers  of 
applicants.  A  well-documented  record 
will  best  enable  an  informed  decision  as 
to  which  options  for  selecting  public 
broadcasters  are  most  in  the  public 
interest.  Additionally:  (1)  NPR,  APTS, 
and  CPB,  through  their  substantial 
interaction  with  noncommercial 
educational  broadcasters,  are  in  a 
position  to  compile  the  views  of  many 
of  the  parties  that  will  most  directly  be 
affected  by  any  actions  we  take  in  this 
proceeding;  (2)  they  have  showrn  good 
cause  why  a  forty-five-day  extension 
will  enable  them  to  provide  more  well- 
informed  conmients;  and  (3)  no  party 
will  be  prejudiced  by  this  extension. 
Rather,  all  may  make  good  use  of  this 
added  time  to  prepare  and  present  well- 
supported  comments  on  these  important 
issues. 

4.  This  action  is  taken  pursuant  to  the 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 


303(r),  and  sections  204(b),  0.283,  and 
1.45  of  the  Commission's  Rules. 

List  of  Subiects  in  47  CFR  Parts  73  and 

74 

* 

Radio  broadcasting.  Television 
oroadcasting. 

Federal  Conununications  Commission. 

Roy  J.  Stewart, 

Chief.  Mass  Media  Bureau. 

[FR  Doc.  98-33066  Filed  12-11-98;  8:45  am] 
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D^ARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  395 

[FHWA  Docket  No.  FHWA-97-2350;  MC-96- 
28] 

RIN  2125-AD93 

Hours  of  Service  of  Drivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent  to  consider 
negotiated  rulemaking  process. 

SUMMARY:  The  FHWA  is  announcing  its 
intent  to  explore  the  feasibility  of 
conducting  a  negotiated  rulemaking  to 
revise  the  drivers'  hours-of-service  rules 
and  has  hired  two  convenors  for  that 
purpose.  Until  that  process  is  complete 
and  a  decision  is  made  concerning 
negotiated  rulemaking,  the  FHWA  will 
continue  to  move  forward  with  its 
traditional  rulemaking  process  which 
began  with  the  publication  of  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  on  November  5, 
1996(61  FR  57252). 
FOR  FURTHER  INFORMATION  CONTACT: 
Neill  L.  Thomas  or  David  R.  Miller, 
Office  of  Motor  Carrier  Research  and 
Standards.  (202)  366-4009,  or  Charles  E. 
Medalen,  Office  of  Chief  Counsel,  (202) 
366-1354,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.T  Monday  through  Friday,  except 
Fedend  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem,  and  suitable  communications 
software  from  the  Government  Printing 
Office  (GPO)  electronic  bulletin  board 
service  (telephone:  202-512-1661). 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.itara.gov/fedreg  and  the  GPO's 
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web  page  at:  http://www.access.gpo.gov/ 
nara. 

Background 

In  a  negotiated  rulemaking,  an  agency 
invites  interested  parties  that  are  likely 
to  be  affected  by  a  regulation  to  work 
with  each  other  and  the  agency  on  a 
negotiating  committee  to  develop  a 
consensus  draft  of  a  proposed  rule.  That 
proposed  rule  would  then  be  published 
by  the  agency  for  public  comment  imder 
customary  regulatory  procedures. 

The  FHWA  believes  cooperative 
problem  solving  should  be  given  serious 
consideration.  An  agency  must 
determine  whether  an  appropriate 
advisory  committee  can  be  assembled 
that  would  fairly  represent  all  affected 
interests  and  negotiate  in  good  faith. 
The  FHWA  has,  therefore,  retained  two 
convenors  (Charles  Pou,  Jr.  and  Alana 
Knaster)  to  undertake  the  initial  stage  in 
the  negotiated  rulemaking  process. 

The  neutral  convenors  will  interview 
affected  interests,  including  drivers, 
motor  carriers,  safety  advocacy  groups, 
enforcement  officials,  insurers,  and 
others.  The  convenors  will,  among  other 
things,  examine  the  potential  for 
adequate  and  balanced  representation  of 
these  varied  interests  on  an  advisory 
committee  that  would  be  convened  to 
negotiate  the  regulation.  The  convenors 
will  then  submit  a  written  report  of 
findings  and  recommendations  to  the 
agency.  The  convenors'  report  will 
provide  a  basis  for  the  FHWA  to  decide 
whether  to  proceed  with  negotiated 
rulemaking,  and,  if  so,  to  determine  the 
scope  of  the  issues  the  committee  would 
be  charged  with  addressing.  In  the 
alternative,  the  FHWA  may  decide  to 
proceed  with  traditional  informal 
rulemaking.  Toward  this  latter  end,  the 
agency  continues  to  consider  and 
evaluate  various  options  for  revising  the 
hours-of-service  rules. 

Any  comments  the  FHWA  may 
receive  in  reaction  to  this  notice  will  be 
provided  to  the  convenors  and  filed  in 
the  public  docket. 

Should  the  FHWA  decide  to  proceed 
with  a  negotiated  rulemaking  process, 
the  agency  would  follow  the  procedures 
set  forth  in  the  Negotiated  Rulemaking 
Act  of  1996,  5  U.S.C.  561  et  seq.  This 
would  include  the  establishment  of  a 
negotiating  committee  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
Appendix  2),  and  a  Federal  Register 
notice  setting  forth  full  particulars  about 
the  process  and  public  participation. 

Authority:  5  U.S.C.  561  et  seq.;  49  U.S.C. 
31136.  31502;  and  49  CFR  1.48 


Issued  on:  December  7,  1998. 
Kenneth  R.  Wykle, 

Federal  Highway  Administration 
Administrator 

IFR  Doc.  98-32965  Filed  12-11-98;  8:45  ami 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  a 
petition  for  rulemaking  submitted  by  the 
National  Mobility  Equipment  Dealers 
Association  (NMEDA).  NMEDA  sought 
to  extend  the  duration  of  the  exclusion 
(now  expired)  of  light  trucks  and  vans 
(LTVs)  "manufactured  for  operation  by 
persons  with  disabilities"  from  the 
dynamic  test  requirements  for  manual 
seat  belts  and  automatic  restraints  in  the 
Federal  occupant  crash  protection 
standard.  The  petition  also  sought  to 
expand  the  exclusion  to  apply  to  all 
types  of  vehicles  manufactured  to  be 
operated  by  individuals  with 
disabilities. 

The  exclusion  was  established  for 
businesses  that  either  manufacture  light 
trucks  and  vans  designed  to  be  operated 
by  persons  with  disabilities  or  alter 
those  vehicles  before  their  first  retail 
sale.  In  the  absence  of  the  exclusion, 
these  businesses  would  have  been 
required  to  certify  that  their  vehicles 
met  the  dynamic  and  automatic  crash 
protection  requirements.  The  exclusion 
indirectly  benefitted  emother  group  of 
businesses,  ones  that  modify  vehicles, 
after  their  first  retail  sale,  so  that  they 
can  be  operated  by  persons  with 
disabilities.  In  the  absence  of  the 
exclusion,  a  statutory  prohibition 
against  making  federally-required  safety 
equipment  inoperative  would  have 
prevented  this  second  group  of 
businesses  from  modifying  or  removing 
equipment  required  by  the  dynamic  and 
automatic  crash  protection 
requirements. 

The  agency  is  denying  the  petition 
because  the  exclusion  is  no  longer 
needed  by  the  businesses  that  were 
subject  to  it.  Data  from  a  representative 
number  of  manufacturers  and  alterers  of 
light  trucks  and  vans  for  persons  with 


disabilities  demonstrate  their  ability  to 
comply  with  the  dynamic  testing 
requirements. 

In  a  separate  but  related  notice,  the 
agency  has  proposed  a  Umited 
exemption  from  the  make  inoperative 
prohibition.  The  proposal  addresses 
NMEDA 's  concerns  to  the  extent  that  it 
would  allow  businesses  to  modify 
vehicles  after  the  first  retail  sale  in  a 
manner  that  adversely  affects  the 
vehicle's  compliance  with  specified 
safety  standards  so  that  persons  with 
disabilities  can  drive  or  ride  in  them. 
Standard  208,  Occupant  Crash 
Protection,  is  one  of  those  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Lou  Molino  or 
Clarke  Harper,  Office  of 
Crash  worthiness  Standards,  NPS-11, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.,  20590. 
Telephone:  (202)  366-2264.  Facsimile 
(202)  493-2739. 

For  legal  issues:  Nicole  Fradette, 
Office  of  Chief  Counsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 
Telephone:  (202)  366-2992.  Facsimile 
(202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  issues  Federal 
motor  vehicle  safety  standards 
(Standards)  that  specify  performance 
requirements  that  apply  to  new  motor 
vehicles  and  items  of  motor  vehicle 
equipment  before  their  first  sale  for 
purposes  other  than  resale.  49  USC 
§  30101,  et  seq.  Vehicle  and  equipment 
manufacturers  must  certify  that  their 
products  comply  with  all  applicable 
Standards  before  they  sell  their 
products.  For  vehicles  manufactured  by 
two  or  more  manufacturers,  the  final- 
stage  manufacturer  is  ultimately 
responsible  for  certifying  the  vehicle.'  If 
a  completed,  certified  vehicle  is 
modified  before  its  first  retail  sale  (other 
than  by  the  addition,  substitution,  or 
removal  of  readily  attachable 
components),  the  person  making  the 
modification  is  an  alterer  and  is 
required  to  certify  that,  as  altered,  the 
vehicle  continues  to  comply  with  all 
applicable  Standards.  49  CFR  Part 
567.7. 

Businesses  that  modify  a  vehicle  after 
its  first  retail  sale  are  not  required  to 
certify  that  the  vehicle,  as  modified, 
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'  A  final-stage  manufacturer  is  defined  as  a  person 
who  performs  such  manufacturing  operations  on  an 
incomplete  vehicle  that  it  becomes  a  completed 
vehicle.  49  CFR  Part  568.3. 
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continues  to  comply  with  the  Standards. 
After  the  first  retail  sale,  however, 
manufacturers,  distributors,  dealers  ^ 
and  motor  vehicle  repair  businesses ' 
are  prohibited  from  knowringly  making 
inoperative  any  part  of  a  device  or 
element  of  design  installed  on  or  in  a 
motor  vehicle  in  compliance  with  an 
applicable  Standard.  49  U.S.C.  §  30122. 
Violations  of  this  prohibition  are 
punishable  by  civil  penalties  of  up  to 
$1,100  per  violation.* 

A.  Exclusion  From  Dynamic  Test 
Requirements  ofFMVSS  208  for 
Manufacturers  and  Alterers  ofLTVs 
Designed  To  Be  Driven  by  Persons  With 
Disability 

In  1993,  in  response  to  a  petition  from 
,  the  Recreation  Vehicle  Industry' 
Association  (RVIA)  and  a  letter  from 
Braun  Corporation  (a  manufacturer  of 
vehicles  for  persons  with  disabilities), 
NHTSA  amended  Standard  208  to 
provide  manufacturers  (including 
alterers)  of  light  trucks  and  vans  (LTVs) 
"designed  to  be  driven  by  persons  with 
disabilities"  the  alternative  of  installing 
integrated  lap  and  shoulder  belts  in  lieu 
of  complying  with  the  dynamic  testing 
requirement  for  manual  seat  belts  and 
automatic  restraints  at  outboard  seating 
positions.5  (58  FR  11975;  March  2, 1993) 
NHTSA  excluded  these  manufacturers 
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2  Section  30102  defines  "dealer"  as  "a  person 
gelling  and  distributing  new  motor  vehicles  or 
motor  vehicle  equipment  primarily  to  purchasers 
that  in  good  &ith  purchase  the  vehicles  or 
equipment  other  than  for  resale." 

'  Section  30122(a)  defines  "motor  vehicle  repair 
business"  as  "a  person  holding  itself  out  to  the 
public  to  repair  for  compensation  a  motor  vehicle 
or  motor  vehicle  equipment"  NHTSA  has 
interpreted  this  term  to  include  businesses  that 
Service  vehicles  by  adding  features  or  components 
io  or  otherwise  customizing  those  vehicles. 

'The  statute,  however,  allows  the  agency  to 
prescribe  regulations  to  exempt  a  person  from  the 
"make  inoperative"  provision  if  such  an  exemption 
is  consistent  with  safety  concerns.  49  U.S.C. 
§30122(1). 

'  To  qualify  for  this  exclusion,  a  vehicle  had  to: 

•  Be  a  light  truck  or  van  nunufactured  before 
September  1, 1997. 

•  Incorporate  a  level  change  device  (e.g.,  lift  or 
ramp)  for  on  loading  or  off  loading  an  occujiant  in 
B  wheelchair, 

•  Have  an  interior  element  of  design  intended  to 
provide  the  vertical  clearance  necessary  to  permit 
e  person  in  a  wheelchair  to  move  between  the  lift 
or  ramp  and  the  driver's  position  or  to  occupy  that 
position  (e.g.,  a  raised  roof  or  dropped  floor),  and 

•  Have  either  an  adaptive  control  or  special 
driver  seating  accommodation  (e.g.,  an  easily 
removable  driver's  seat  for  driving  from  a 
wheelchair,  or  a  power  seat  base  for  those  who 
transfer)  to  enable  persons  who  have  limited  use  of 
their  arms  or  legs  to  operate  the  vehicle. 

NHTSA  amended  the  rule  in  1994  to  allow  the 
installation  of  Type  2A  belts  (separate  lap  and 
shoulder  belts)  instead  of  Type  2  belts  (integrated 
lap  and  shoulder  belt)  for  the  driver's  seating 
position  because  a  Type  2  belt  cannot  be  positioned 
properly  for  some  wheelchairs.  (50  FR  25826;  May 
18,  1994) 


because  they  were  not  then  able  to 
certify  compliance  with  Standard  208 's 
dynamic  test  requirements  for  manual 
seat  belts  and  automatic  restraints.  In 
the  notice  establishing  the  exclusion, 
NHTSA  explained  that  final  stage 
manufacturers  and  alterers  who  produce 
these  vehicles  could  not  readily  certify 
compliance  with  the  dynamic  test 
requirements  for  manual  belts  and 
automatic  restraints  by  passing  through 
the  certification  of  the  manufacturer  of 
the  incomplete  or  previously  certified 
vehicle  because  of  the  types  of 
modifications  they  made  to  these 
vehicles.  (58  FR  11975;  March  2,  1993) 
NHTSA  concluded  that  because  the 
final  stage  manufacturers  and  alterers  of 
these  vehicles  were  small  businesses, 
they  could  not  individually  "take  the 
alternative  course  of  independently 
certifying  compliance  with  the  dynamic 
test  requirements  for  these  vehicles"  at 
that  particular  time.  (58  FR  11975; 
March  2,  1993)  In  the  same  notice, 
NHTSA  declined  to  grant  Ford  Motor 
Company's  request  to  extend  the 
exclusion  to  passenger  cars 
manufactured  for  drivers  with 
disabilities  because  the  request  was 
beyond  the  scope  of  the  rulemaking. 
However,  the  agency  stated  that  it  did 
not  believe  that  an  exclusion  was 
needed  for  passenger  cars  because  it  did 
not  know  of  any  passenger  cars  that 
were  being  manufactiu^d  for  drivers  in 
wheelchairs  that  would  need  to  be 
excluded  fit)m  the  dynamic  testing 
requirements  of  Standard  208. 

The  agency  specified  in  the  final  rule 
that  the  exclusion  would  expire 
September  1, 1997.  As  scheduled,  the 
exclusion  expired  on  that  date,  the  same 
date  on  which  requirements  for  air  bags 
at  both  front  outboard  seating  positions 
were  statutorily-required  to  take  effect. 

In  a  September  23,  1997  letter  to 
manufacturers  and  alterers  of  vehicles 
for  operation  by  persons  with 
disabihties,  NHTSA  noted  that  the 
exclusion  had  expired  on  September  1 , 
1997,  and  that  trucks  and  multipiupose 
passenger  vehicles  manufactured  for 
operation  by  persons  with  disabihties 
would  now  have  to  comply  with  the 
dynamic  test  and  automatic  crash 
protection  requirements  of  Standard 
208.  NHTSA  asked  various  sized 
manufacturers  and  alterers  to  provide 
the  agency  with  any  information 
pertaining  to  the  tests  performed  to 
ensiue  that  the  vehicles  complied  with 
the  performance  requirements  contained 
in  Standard  208.  NHTSA  also  asked 
respondents  to  describe  any  other 
actions  they  were  taking  that  related  to 
Standard  208. 

In  response  to  NHTSA's  request, 
alterers  and  other  manufacturers  of 


vehicles  for  the  disabled  provided 
NHTSA  with  information  that 
delnonstrated  their  ability  to  certify 
compliance  with  the  dynamic  test  and 
automatic  crash  protection  requirements 
of  Standard  208.  According  to  the 
information  submitted  to  the  agency, 
manufacturers  and  alterers  of  vehicles 
for  persons  with  disabilities  are 
performing  vehicle  crash  tests  or  using 
other  engineering  analysis  to  determine 
compliance  with  Standard  208's 
dynamic  test  and  automatic  crash 
protection  requirements.  Alterers  and 
final  stage  manufacturers  supplied 
NHTSA  with  the  name  of  the 
organization  who  performed  the 
Standard  208  compliance  test,  the  date 
of  the  test,  and  the  year,  make  and 
model  of  the  vehicle  that  was  tested.  All 
of  the  vehicles  that  were  tested  met  the 
requirements  of  Standard  208.* 

B.  Make  Inoperative  Prohibition  and 
Vehicle  Modifications  for  Persons  With 
Disabilities 

As  noted  above  in  the  siunmary, 
while  the  exclusion  from  Standard  208 
applied  to  manufacturers  and  alterers  of 
LTVs  designed  to  be  driven  by  persons 
writh  disabilities,  the  exclusion 
indirectly  benefitted  another  group  of 
businesses,  i.e.,  those  who  modify  LTVs 
after  the  first  retail  sale  to  accommodate 
a  driver  with  a  disability.  Although 
businesses  that  modify  a  vehicle  after  its 
first  retail  sale  are  not  required  to  certify 
that  the  vehicle,  as  modified,  continues 
to  comply  with  the  Standards,  they  are 
prohibited  from  knowingly  making 
inoperative  any  part  of  a  device  or 
element  of  design  installed  on  or  in  a 
motor  vehicle  in  compliance  with  an 
applicable  Standard.  This  means  that 
businesses  that  modify  vehicles,  after 
their  first  retail  sale,  to  accommodate 
persons  with  disabilities  must  ensure 
that  their  modifications  do  not  violate 
the  prohibition. 

Under  a  long  line  of  interpretations 
issued  by  the  agency,  modifications  that 
make  inoperative  federally-required 
safety  devices  and  have  the  effect  of 
converting  a  vehicle  from  one  vehicle 
class  to  another  (e.g.,  from  a  hard-top  to 
a  convertible)  do  not,  however, 
necessarily  violate  the  "make 
inoperative"  prohibition.  Whether  there 
is  a  violation  in  this  circumstance 
dep)ends  on  whether  the  vehicle,  as 
converted  into  a  new  class  of  vehicle, 
has  the  safety  devices  that  would  have 
been  required  had  the  vehicle  been 
originally  manufactured  as  a  vehicle  in 


"'Most  manufacturers  and  alterers  have  performed 
tests  using  a  Hybrid  III  test  dummy  in  the  driver's 
seat.  Further,  at  least  one  alterer  also  conducted  a 
crash  test  with  a  dummy  in  a  wheel  chair.  The 
vehicle  met  the  requirements  of  Standard  208. 
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the  new  class  instead  of  as  a  vehicle  in 
the  original  class.  For  example,  if  a 
repair  business  converts  a  hard-top 
passenger  car  into  a  convertible 
passenger  car  after  the  vehicle's  first 
retail  sale,  the  business  would  not  be 
regarded  as  having  violated  the  make 
inoperative  prohibition  if  the  converted 
vehicle  has  all  the  safety  features  that 
would  have  been  required  had  the 
vehicle  originally  been  manufactured  as 
a  convertible  passenger  car. 

NHTSA  applied  this  line  of 
interpretation  to  LTVs  modified  after 
first  retail  sale  for  drivers  with 
disabilities.  It  stated  that  if  an  LTV  were 
modified  so  that  it  met  the  criteria  in 
Standard  208  for  an  LTV  "designed  to 
be  driven  by  persons  with  disabilities," 
there  would  be  no  violation  of  the 
"make  inoperative"  prohibition  even  if 
the  modifications  caused  the  vehicle  to 
cease  to  comply  with  the  dynamic  test 
and  automatic  restraint  requirements  of 
the  Standard.  For  example,  a  repair 
business  could,  without  violating  the 
make  inoperative  provision,  convert  an 
LTV  into  an  "LTV  designed  to  be 
operated  by  a  person  with  a  disability" 
by  raising  the  vehicle's  roof  and 
installing  a  wheelchair  lift,  a  power  seat 
base,  replacing  the  air  bag  equipped 
steering  wheel  with  special  adaptive 
control  and  Type  2A  manual  belts  in  the 
vehicle.  As  long  as  the  vehicle  met  the 
requirements  necessary  to  qualify  for 
the  exclusion,  removal  of  the  air  bag 
would  not  violate  the  make  inoperative 
prohibition. 

IL  NMEDA  Petition 

By  petition  dated  July  18,  1997, 
NMEDA  requested  the  agency  to  initiate 
rulemaking  to  extend  the  duration  of  the 
exclusion  from  Standard  208's  dynamic 
test  and  automatic  crash  protection 
requirements  for  LTVs  and  to  extend  the 
exclusion  to  include  all  vehicles 
modified  to  be  operated  by  individuals 
with  disabilities.  In  support  of  its 
petition.  NMEDA  stated  that  its 
members,  ^  the  majority  of  whom 
modify  vehicles  after  the  first  retail  sale, 
and  others  modify  thousands  of 
passenger  cars  and  light  trucks  every 
year  to  enable  persons  with  disabilities 
to  operate  them.  NMEDA  explained  that 
modifiers  often  install,  for  example: 

•  Wheelchair/scooter  hoists, 

•  Hand  controls,  joysticks,  horizontal 
steering  controls,  foot  operated  steering 
systems  and  reduced  diameter  steering 


wheels  to  allow  persons  with 
disabilities  to  drive, 

•  Transfer  seats  to  assist  a  person 
with  a  disability  to  transfer  from  a 
wheelchair  to  the  driver  or  passenger 
seat,  and 

•  Power  seat  bases  in  vehicles. 
According  to  the  petition,  many  of 

these  modifications  compromise  the 
vehicle's  compliance  with  the  dynamic 
testing  requirements  of  Standard  208.* 
The  petition  stated  that  manufacturers 
and  alterers  are  unable  to  certify 
compliance  with  these  requirements  by 
passing  through  the  certification  of  the 
manufacturer  of  the  incomplete  or 
previously  certified  vehicle.  In  addition, 
the  petition  stated  that  because  these 
manufacturers  and  alterers  are  small 
businesses,  they  cannot  individually 
certify  the  vehicle's  compliance  with 
the  dynamic  test  requirements. 

The  petition  also  explained  that 
certain  necessary  modifications  could 
not  be  made  without  removing  or 
disabling  one  or  more  components  of 
the  automatic  restraint  system.  For 
example,  NMEDA  explained  that,  in 
certain  vehicles,  the  air  bag  sensor  may 
have  to  be  removed  to  accommodate  the 
installation  of  a  six- way  power  seat 
base.  In  other  vehicles,  the  original 
steering  wheel  and  the  driver's  side  air 
bag  may  have  to  be  replaced  by  a 
reduced  diameter  steering  wheel. 

The  petition  also  stated  that  the  air 
bag  should  be  disabled  if  certain 
modifications,  such  as  the  addition  of 
certain  adaptive  equipment,  are  made  to 
the  vehicle.  The  petition  explained  that 
persons  with  disabilities  who  must  use 
adaptive,  equipment  to  drive,  such  as 
hand  controls,  are  at  risk  of  injury  from 
a  deploying  air  bag.  The  petition  noted 
that  the  American  Automobile 
Manufacturers  Association  (AAMA)  had 
advised  against  placing  certain 
equipment,  such  as  steering  devices,  in 
the  air  bag  deployment  zone  because  of 
the  potential  risk  of  harm  to  the 
occupant.  NMEDA  also  noted  that 
research  conducted  at  the  University  of 
Virginia  (UVa)  found  that  drivers  using 
tri-pin  steering  devices  could  be  injured 
by  a  deploying  air  bag.'  The  UVa  study 


'According  to  the  petition.  NMEDA's  members 
include  businesses  that  structurally  modify  large 
and  small  vans,  those  that  manufacture  separate 
components  such  as  wheelchair  lifts,  ramps,  hand- 
controls,  and  car-top  wheelchair  storage  devices, 
those  that  install  adaptive  equipment  and  those  that 
instruct  the  customer  in  its  appropriate  use. 


"  The  agency  notes  that  many  of  these 
modifications  may  also  compromise  the  vehicle's 
compliance  with  other  standards  set  out  in  49  CFR 
Part  571. 

'Petition  for  Rulemaking  to  Amend  FMVSS  208 
in  Support  of  Persons  With  Disabilities,  National 
Mobility  Equipment  Dealers  Association  at  7-9 
(July  18.  1997). 

The  agency  notes  that  the  UVa  study  cited  by 
NMEDA  found  that  of  all  the  steering  control 
devices  (SCD)  tested,  the  tri-pin  was  the  only  SCD 
that  showed  the  possibility  of  interacting  with  air 
bag  deployment  and  needed  further  study.  See  Air 
Bag  Interaction  With  and  Injury  Potential  from 
Common  Steering  ConUol  Devices;  DOT-HS-a08- 


advised  against  installing  steering 
devices  that  spanned  the  steering  wheel 
and  recommended  sitting  as  far  back  as 
possible  from  the  air  bag.  The  petition 
explained  that  in  certain  cases  the 
modifier  has  no  choice  but  to  place 
equipment  in  the  air  bag  deployment 
zone  because  of  the  person's  specific 
disability.  In  addition,  the  petition 
noted  that  some  individuals'  disabilities 
require  them  to  sit  close  to  the  air  bag. 
The  petition  stated  that  until  there  was 
sufficient  evidence  that  air  bags  do  not 
pose  a  risk  to  persons  using  adaptive 
driving  equipment,  "NHTSA  should 
grant  authority,  via  appropriate 
exclusion,  to  disable  or  remove  air 
bags." 

IIL  Denial  of  Petition 

In  the  1993  final  rule  establishing  the 
exclusion,  NHTSA  stated  that  "the  goal 
of  providing  all  individuals  with  an 
equivalent  level  of  occupant  protection 
must  be  balanced  with  the  goal  of 
providing  mobility  for  all  Americans 
.  .  .  [and]  that  the  exclusion  from  the 
dynamic  testing  requirements  should  be 
no  broader  than  necessary  to 
accommodate  the  mobility  needs  of 
persons  with  disabilities."  (58  FR 
11975;  March  2, 1993)  At  the  time  the 
agency  established  the  exclusion, 
alterers  and  final  stage  manufacturers 
who  were  small  businesses  stated  that 
they  could  not  then  comply  with  the 
certification  requirements  of  Standard 
208.  NHTSA  established  the  exclusion 
so  that  manufacturers  and  alterers  could 
continue  to  produce  these  LTVs  for  use 
by  persons  with  disabilities.  As 
discussed  above,  the  agency  now  has 
information  that  demonstrates  that 
manufacturers  and  alterers  of  LTVs  for 
persons  with  disabilities  are  now  able  to 
comply  with  Standard  208's  dynamic 
testing  requirements. 

In  response  to  the  agency's  September 
23,  1997  letter,  16  manufacturers  and 
alterers  of  vehicles  for  persons  with 
disabilities  explained  that  they  were 
complying  with  Standard  208  in  a 
variety  of  ways.  The  largest  of  these 
manufacturers  and  alterers  (which 
produce  from  200  to  1,600  vehicles  per 
year)  stated  that  they  were  performing 
crash  tests  to  ensure  compliance  with 
Standard  208's  dynamic  and  automatic 
crash  protection  requirements. '»  These 


580;  Pilkey  et  al,  University  of  Virginia  for  NHTSA; 
Nov.  1996.  Additional  research  was  conducted  at 
the  University  of  Virginia  which  revealed  that  tri- 
pins  do  not  interact  significantly  with  the 
deployment  of  the  air  bag.  Air  Bag  Interaction  With 
and  Injury  Potential  from  Common  Steering  Control 
Devices,  Phase  II,  Final  Report;  Pilkey  et  al. 
University  of  Virginia  for  NHTSA;  DtRS-57-93-C- 
00105;  March  1998. 

'"Most  manufacturers  and  alterers  have 
performed  tests  using  a  Hybrid  III  test  dummy  in 
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manufacturers  and  alterers  provided 
NHTSA  with  the  name  of  the 
organization  that  performed  the 
Standard  208  compUance  test,  the  date 
of  the  test,  and  the  year,  make  and 
model  of  the  vehicle  that  was  tested.  All 
of  the  vehicles  that  were  tested  met  the 
requirements  of  Standard  208.  Two 
alterers  (which  produce  between  20  and 
65  vehicles  per  year)  stated  that  they  did 
not  believe  that  their  modifications 
affected  the  performance  of  the  vehicle 
in  such  a  way  that  the  vehicle's  original 
certification  to  Standard  208  was 
affected.  They  explained  that  they  were, 
therefore,  basing  their  certification  on 
the  original  manufacturer's  certification 
to  Standard  208. 

NHTSA  notes  that  NMEDA  did  not 
submit  any  information  with  its  petition 
that  demonstrated  that  alterers  and 
manufacturers  could  not  comply.  The 
agency  also  notes  that  the  RVIA,  which 
originally  petitioned  the  agency  to 
establish  the  exclusion,  did  not  ask  the 
agency  to  extend  the  exclusion. 
Moreover,  Braun,  which  also  asked  the 
agency  to  establish  the  exclusion  and  is 
a  member  of  NMEDA,  provided  the 
agency  with  dates  on  which  it  tested  its 
vehicles  for  compliance  with  Standard 
208's  dynamic  test  requirements.  All  of 
ithe  vehicles  passed. 

The  agency  believes  that  not  renewing 
the  exclusion  will  enhance  the  safety  of 
persons  with  disabilities  while  not 
adversely  affecting  their  ability  to  obtain 
:yehicles  modified  for  their  use.  As  of 
September  1, 1998,  all  LTVs  are 
Inquired  to  be  equipped  with  air  bags  at 
both  front  outboard  seating  positions. 
NHTSA  believes  that  persons  who  can 
transfer  from  a  wheelchair  to  the 
original  vehicle  seat  are  much  safer  with 
an  operational  air  bag  in  a  vehicle  that 
has  been  certified  as  meeting  Standard 
208's  dynamic  test  requirements  than  in 
a  vehicle  that  has  not  been  required  to 
certify  to  those  requirements.  In 
addition,  the  agency  believes  that 
persons  driving  while  seated  in  a 
wheelchair  can  also  benefit  from  an  air 
bag,  provided  the  original  steering 
wheel  remains  in  the  vehicle  and  the 
person  is  seated  an  appropriate  distance 
away  fi-om  the  air  bag. 

For  these  reasons,  NHTSA  is  denying 
the  petition. 


the  driver's  seat.  Further,  at  least  one  alterer  also 
conducted  a  crash  test  with  a  dunimy  in  a  wheel 
chair.  The  vehicle  met  the  requirements  of  Standard 
208. 


rV.  NPRM  Proposing  an  Exemption 
From  the  Make  Inoperative  Prohibition 

NHTSA  recognizes  that  while 
businesses  that  either  manufacture  LTVs 
to  be  operated  by  persons  with 
disabilities  or  alter  those  vehicles  for 
that  purpose  before  their  first  retail  sale 
no  longer  need  accommodation  with 
respect  to  the  dynamic  test  and 
automatic  restraint  requirements, 
manufacturers  and  alterers  that  modify 
vehicles  for  people  with  disabilities 
after  the  first  retail  sale  of  those  vehicles 
do  still  need  accommodation.  Further, 
the  agency  is  aware  that  many  of  the 
modifications  made  after  the  first  retail 
sale  compromise  a  vehicle's  compliance 
not  only  with  Standard  208,  but  with 
other  Standards,  such  as  Standard  207, 
Seating  Systems,  and  Standard  204, 
Steering  Control  Rearward 
Displacement,  as  well. 

Accordingly,  in  a  separate  but  related 
notice  (63  FR  51547;  September  28, 
1998),  NHTSA  has  proposed  an 
exemption  from  the  make  inoperative 
prohibition  that  would  enable  repair 
businesses  and  dealers  to  modify  motor 
vehicles  after  the  first  retail  sale  to 
accommodate  a  person  with  a  disability 
without  violating  the  prohibition  and 
making  themselves  liable  for  civil 
penalties.  The  exemption  would  permit 
modifications  affecting  safety  features 
installed  pursuant  to  some,  but  not  all 
Standards.  Among  the  included 
Standards  is  Standard  208.  The  agency 
believes  a  regulation  exempting  vehicles 
from  the  make  inoperative  prohibition 
would  more  effectively  and  directly 
address  the  needs  of  those  who  modify 
vehicles  for  people  with  disabilities 
than  re-establishing  and  expanding  the 
exclusion  from  Standard  208.  The 
agency  notes  that  the  proposed  rule 
would  directly  benefit  the  NMEDA 
members  that  modify  vehicles  after  their 
first  retail  sale. 

V.  Petitioner's  Concerns  Over  Adverse 
Interaction  of  Air  Bags  and  Adaptive 
Steering  Devices 

As  noted  above,  NMEDA  raised  a 
number  of  concerns  with  respect  to  air 
bags.  NMEDA  expressed  concern  over 
the  risk  air  bags  pose  to  individuals  who 
use  adaptive  equipment  to  drive. 
NHTSA  is  aware  that  vehicle 
manufacturers  have  instructed  modifiers 
not  to  place  adaptive  driving 
equipment,  such  as  steering  control 
devices,  in  the  air  bag  deployment  zone. 
The  agency's  own  research  indicates, 
however,  that  steering  control  devices. 


including  tripins,  do  not  interact 
significantly  with  the  deployment  of  the 
air  bag. ' '  Spanner  bars,  however,  pose  a 
danger  as  they  interfere  with  the  proper 
deployment  of  the  air  bag  and  may  be 
projected  toward  the  occupant  by  the 
force  of  the  deploying  air  bag. 

NMEDA  stated  that  the  deactivation 
or  removal  of  an  air  bag  should  be 
allowed  in  a  number  of  circumstances. 
NMEDA  stated  that  due  to  their 
particular  disabilities,  some  drivers 
have  no  choice  but  to  sit  dangerously 
close  to  an  air  bag.  The  petitioner  also 
explained  that  some  of  the 
modifications  that  are  needed  to  allow 
a  person  with  a  disability  to  drive,  such 
as  the  installation  of  horizontal  steering, 
can  only  be  performed  by  removing  the 
driver's  air  bag. 

Any  person  with  a  disability  who 
believes  that  he  or  she  is  at  risk  of  injury 
from  an  air  bag  because  of  their  physical 
or  medical  condition  may  request  an  on- 
off  switch  by  filling  out  an  agency 
request  form  and  submitting  the  form  to 
the  agency.  If  the  agency  approves  the 
request,  the  agency  will  send  the  owner 
a  letter  authorizing  the  installation  of  a 
switch.  (See  Final  Rule  on  Manual  Cut- 
off Swritches  for  Air  Bags,  62  FR  62406; 
Nov.  21, 1997)  Further,  if  a  switch  is  not 
available  from  the  vehicle  manufacturer 
for  the  person's  vehicle  or  if  the 
modification  requires  removal  or 
deactivation  of  the  air  bag,  the  person 
may  submit  a  written  request  to  the 
agency  to  have  his  or  her  air  bag 
deactivated.  In  those  cases  where  an  air 
bag  must  be  deactivated  or  removed  to 
accommodate  a  person's  disability,  the 
agency  will  issue  a  letter  authorizing  the 
deactivation. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
After  considering  all  relevant  factors, 
the  agency  has  decided  to  deny  the 
petition. 

Authority:  49  U.S.C.  30162:  delegation  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued:  December  7,  1998. 
L.  Robert  Shehon, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  98-32908  Filed  12-11-98;  8:45  am| 
BU.UNG  C006  4»10-6*-f> 


' '  See  footnote  9  above. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  extension  of  a  currently 
approved  information  collection  that 
requests  information  used  by  CCC  and 
FSA  to  document  or  determine  whether 
representatives  or  survivors  of  a 
producer  are  entitled  to  receive 
payments  earned  by  a  producer  who 
dies,  disappears,  or  is  declared 
incompetent  before  receiving  payments 
or  other  disbursements. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  12, 1999 
to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Darin  Cote,  Agricultural 
ProgranT  Specialist,  Production, 
Emergencies,  and  Compliance  Division, 
USDA,  FSA,  STOP  0517, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517,  telephone 
(202)720-8129. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Payment  of 
Amounts  Due  Persons  Who  Have  Died, 
Disappeared,  or  Have  Been  Declared 
Incompetent. 

OMB  Control  Number:  0560-0026. 

Expiration  Date:  December  31, 1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Persons  desiring  to  claim 
payment  due  a  person  who  has  died. 


disappeared,  or  has  been  declared 
incompetent  must  do  so  on  Form  FSA- 
325,  "Application  for  Payment  of 
Amounts  Due  Persons  Who  Have  Died, 
Disappeared,  or  Have  Been  Declared 
Incompetent."  This  information  is  used 
by  FSA  county  office  employees  to 
document  the  relationship  of  heirs  or 
beneficiaries  and  determine  the  order  of 
precedence  for  disbursing  payments  to 
survivors  of  the  person  who  has  died, 
disappeared,  or  been  declared 
incompetent. 

Information  is  obtained  only  when  a 
producer  under  contract  to  receive  a 
payment  or  disbursement  dies, 
disappears,  or  is  declared  incompetent, 
and  documentation  is  needed  to 
determine  if  any  survivors  are  entitled 
to  receive  such  payments  or 
disbursements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hours  (1/2 
hour)  per  response. 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,500  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Darin 
Cote,  Agricultural  Program  Specialist, 
Production,  Emergencies,  and 
Compliance  Division,  USDA,  FSA, 
STOP  0517,  1400  Independence 
Avenue,  SW,  Washington.  DC  20250- 
0517,  (202)720-8129. 


Copies  of  information  collection  may 
be  obtained  from  Darin  Cote,  at  the 
above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collections(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  December  3, 
1998. 

James  C.  Kearney, 

Acting  Executive  Vice  President,  Commodity 

Credit  Corporation. 

[FR  Doc.  98-33068  Filed  12-11-98;  8:45  am] 

BILLING  CODE  3410-05-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  6:00  p.m.  on  Friday, 
January  29,  1999,  at  the  Indiana 
Government  Center  South,  Conference 
Room  A,  402  W.  Washington  Street. 
Indianapolis,  Indiana  46204.  The 
purpose  of  the  meeting  is  to  gather 
information  regarding  "A  Study  of 
Decisions  to  Prosecute  Homicides  and 
Drug  Offenses  in  Marion  County, 
Indiana." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase, 
317-920-3190,  or  Constance  M.  Davis. 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rule 
and  regulations  of  the  Commission. 


Dated  at  W 
1998. 

Carol-Lee  Hu 

;  Chief,  Region 
(FR  Doc.  98-: 
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Dated  at  Washington,  DC,  December  3, 
1998. 

Carol-Lee  Hurley, 

thief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-33012  Filed  12-11-98;  8:45  am) 

tILUNQ  CODE  6335-01-P 
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EPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-47&-818] 

Certain  Pasta  from  Italy;  Notice  of 
Extension  of  Time  Limit  for 
Administrative  Review 

AQENCY:  Import  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
itimit. 

|T ■ 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
lesults  of  the  first  administrative  review 
of  the  antidumping  duty  order  on 
certain  pasta  from  Italy.  The  period  of 
review  is  January  19, 1996  through  June 
30,  1997.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
iTariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act. 

EFFECTIVE  DATE:  December  14, 1998. 

IPOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-5288. 

SUPPLEMENTARY  INFORMATION:  On  August 
28,  1997,  the  Department  of  Commerce 
(the  Department)  initiated  this  review 
covering  the  period  January  19, 1996 
through  June  30, 1997.  Because  it  is  not 
[practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930  (the  Act)  the  Department  is 
extending  the  time  limits  for  the  final 
results  to  February  3,  1999.  This 
extension  is  in  accordance  with  section 
751(a)(3)(A)  of  the  Act  and  19  CFR 
351.213(h)(2). 

Dated:  December  7, 1998. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

A  dministration. 

IFR  Doc.  98-33108  Filed  12-11-98;  8:45  am] 

BILUNG  COO€  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  120498B] 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  foreign 

fishing  applications. 

SUMMARY:  NMFS  publishes  for  public 
review  and  comment  summaries  of 
applications  submitted  by  the 
Government  of  Estonia  and  the 
Government  of  Lithuania  requesting 
authorization  to  conduct  fishing 
operations  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ)  in  1999  under 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
ADDRESSES:  Comments  may  be 
submitted  to  NMFS,  Office  of 
Sustainable  Fisheries,  International 
Fisheries  Division,  1315  East-West 
Highway,  Silver  Spring,  MD  20910;  and/ 
or  to  the  Regional  Fishery  Management 
Councils  listed  here: 

Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Coxmcil,  5  Broadway,  Saugus,  MA 
01906,  (617)  231-0422; 

Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
300  South  New  Street,  Dover,  DE 
19904-6790,  (302)  674-2331. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  a  Memorandum  of 
Understanding  with  the  Secretary  of 
State,  NMFS  publishes,  for  public 
review  and  comment,  summaries  of 
applications  received  by  the  Secretary  of 
State  requesting  permits  for  foreign 
fishing  vessels  to  fish  in  the  U.S.  EEZ 
under  provisions  of  the  Magnuson- 
Stevens  Act  (16  U.S.C.  1801  et  seq.]. 

This  notice  concerns  the  receipt  of  an 
application  from  the  Government  of 
Estonia  and  the  receipt  of  an  application 
fi-om  the  Government  of  Lithuania 
requesting  authorization  to  conduct 
joint  venture  (JV)  operations  in  1999  in 
the  Northwest  Atlantic  Ocean  for 
Atlantic  mackerel  and  Atlantic  herring. 
The  large  stem  trawler/processors 
JACOB  HURT  and  SOELA  are  identified 
as  the  Estonian  vessels  that  would 
receive  Atlantic  mackerel  and  Atlantic 
herring  from  U.S.  vessels  in  JV 
operations,  and  the  large  stem/trawler 
processors  MAIRONIS  and  UTENA  an 


identified  as  the  Lithuanian  vessels  that 
would  receive  Atlantic  mackerel  and 
Aliantic  herring  from  U.S.  vessels  in  JV 
operations. 

While  both  applications  also  request 
authorization  for  the  named  vessels  to 
directly  harvest  Atlantic  mackerel  and 
Atlantic  herring,  since  no  "Total 
Allowable  Level  of  Foreign  Fishing"  is 
available  for  either  of  these  species,  no 
foreign  vessels  can  be  permitted  to 
directly  harvest  Atlantic  mackerel  or 
Atlantic  herring. 

Dated:  December  7, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  98-33114  Filed  12-11-98;  8:45  am] 
BIlImG  COOE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  transfer  systems  of 
reaords. 

SUMMARY:  The  Office  of  the  Secretary 
proposes  to  transfer  two  systems  of 
records  notices  from  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

On  October  1, 1998,  the  United  States 
On-Site  Inspection  Agency  (OSIA)  was 
disestablished,  and  its  mission  and 
functions  were  consolidated  into  the 
Defense  Threat  Reduction  Agency. 
Therefore,  the  Privacy  Act  systems  of 
records  known  as  DOSIA  01,  entitled 
OSIA  Treaty  Inspection  Manpower 
Management  System  (July  18,  1996,  61 
FR  37447)  and  DUSDA  05.  entitled 
Human  Radiation  Research  Review 
(August  1.  1996,  61  FR  40201)  are  being 
transferred  lo  the  Defense  Threat 
Reduction  Agency. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  13,  1999,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  OSD  Privacy  Act  Coordinator, 
Records  Section,  Directives  and  Records 
Division,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  systems  of  records 
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notices  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended,  have 
been  pubhshed  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  deletions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  December  8,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 


DOSIA  01 
SYSTEM  NAME: 

OSIA  Treaty  Inspection  Information 
Management  System  (July  18,  1996,  61 
PR  37447). 

Reason:  The  On-Site  Inspection 
Agency  (OSIA)  was  disestablished  on 
October  1,  1998.  This  system  of  records 
and  its  notice  are  being  transferred  to 
the  Defense  Threat  Reduction  Agency. 
The  notice  will  be  identified  as  HDTRA 

019,  entitled  'Treaty  Inspection 
Manpower  Management  System.' 

DUSDA  05 

SYSTEM  name: 

Human  Radiation  Research  Review 
(August  1, 1996,  61  FR  40201). 

Reason:  The  On-Site  Inspection 
Agency  (OSIA)  was  disestablished  on 
October  1,  1998.  This  system  of  records 
and  its  notice  are  being  transferred  to 
the  Defense  Threat  Reduction  Agency. 
The  notice  will  be  identified  as  HDTRA 

020,  entitled  'Human  Radiation 
Research  Review.' 

[FR  Doc.  9&-33041  Filed  12-11-98;  8:45  am] 

BtLUNQ  CODE  SO0O-O4-F 


DEPARTMENT  OF  DEFENSE 

Defense  Threat  Reduction  Agency 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Defense  Threat  Reduction 

Agency,  DoD. 

ACTION:  Privacy  Act  systems  of  records, 

republication. 

SUMMARY:  Oh  October  1,  1998,  the 
Defense  Threat  Reduction  Agency  was 
formed  by  the  consolidation  of  selected 
elements  of  the  Office  of  the  Secretary 
of  Defense  Staff  and  the  Defense  Special 
Weapons  Agency.  As  a  result  of  this 
consolidation,  two  former  Office  of  the 
Secretary  of  Defense  Privacy  Act 
systems  of  records  notices  (DOSIA  01, 
entitled  OSIA  Treaty  Inspection 


Manpower  Management  System  (July 
18,  1996,  61  FR  37447)  and  DUSDA  05, 
entitled  Human  Radiation  Research 
Review  (August  1,  1996,  61  FR  40201)) 
were  transferred  to  the  Defense  Threat 
Reduction  Agency. 

In  addition,  existing  Defense  Threat 
Reduction  Agency  notices  are  being 
republished  to  reflect  name  and 
administrative  changes  made  to  the 
notices  because  of  the  consolidation. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  13,  1999,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandy  Barker  at  (703)  810-^561. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Threat  Reduction  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  administrative 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  a  new 
or  altered  system  report. 

Dated:  December  8,  1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DEFENSE  -raREAT  REDUCTION 
AGENCY 

REQUESTING  RECORDS 

Records  are  retrieved  by  name  or  by 
some  other  personal  identifier.  It  is 
therefore  especially  important  for 
expeditious  service  when  requesting  a 
record  that  particular  attention  be 
provided  to  the  Notification  and/or 
Access  Procedures  of  the  particular 
record  system  involved  so  as  to  furnish 
the  required  personal  identifiers,  or  any 
other  pertinent  personal  information  as 
may  be  required  to  locate  and  retrieve 
the  record. 

BLANKET  ROUTINE  USES 

Certain  'blanket  routine  uses'  of  the 
records  have  been  established  that  are 
applicable  to  every  record  system 
maintained  within  the  Department  of 
Defense  unless  specifically  stated 
otherwise  within  a  particular  record 
system.  These  additional  blanket 
routine  uses  of  the  records  are 
published  below  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redundancy. 


LAW  ENFORCEMENT  ROUTINE  USE 

In  the  event  that  a  system  of  records 
maintained  by  this  component  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  die 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

DISCLOSURE  WHEN  REQUESTING 
INFORMATION  ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  component  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit. 

DISCLOSURE  OF  REQUESTED 
INFORMATION  ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

CONGRESSIONAL  INQUIRIES 
ROUTINE  USE 

Disclosure  from  a  system  of  records 
maintained  by  this  component  may  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

PRIVATE  RELIEF  LEGISLATION 
ROUTINE  USE 

Relevant  information  contained  in  all 
systems  of  records  of  the  Department  of 
Defense  published  on  or  before  August 
22,  1975,  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
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relief  legislation  as  set  forth  in  OMB 
Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 


DISCLOSURES  REQUIRED  BY 
INTERNATIONAL  AGREEMENTS 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  foreign  law  enforcement, 
security,  investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
rights  conferred  in,  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  of  Defense  military  and 
civilian  personnel. 

DISCLOSURE  TO  STATE  AND  LOCAL 
TAXING  AUTHORITIES  ROUTINE 
USE 

Any  information  normally  contained 
in  IRS  Form  W-2  which  is  maintained 
in  a  record  from  a  system  of  records 
imaintained  by  this  component  may  be 
Idisclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  pursuant  to  Title  5,  U.S. 
Code,  Sections  5516,  5517,  5520,  and 
only  to  those  state  and  local  taxing 
authorities  for  which  an  employee  or 
military  member  is  or  was  subject  to  tax 
regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  is  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Bulletin  Number 
76-07. 

DISCLOSURE  TO  THE  OFHCE  OF 
PERSONNEL  MANAGEMENT 
ROUTINE  USE 

A  record  from  a  system  of  records 
subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
disclosed  to  the  Office  of  Personnel 
Management  concerning  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  information 
necessary  for  the  Office  of  Personnel 
Management  to  carry  out  its  legally 
authorized  Government-wide  personnel 
management  functions  and  studies. 

DISCLOSURE  TO  THE  DEPARTMENT 
OF  JUSTICE  FOR  LITIGATION 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  purpose  of  representing  the 
Department  of  Defense,  or  any  officer, 
iflmployee  or  member  of  the  Etepartment 
in  pending  or  potential  litigation  to 
which  the  record  is  pertinent. 


DISCLOSURE  TO  MILITARY 
BANKING  FACILITIES  OVERSEAS 
ROUTINE  USE 

Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
lo£m  losses.  For  personnel  separated, 
discharged,  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

DISCLOSURE  OF  INFORMATION  TO 
THE  GENERAL  SERVICES 
ADMINISTRATION  ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  General 
Services  Administration  for  the  purpose 
of  records  management  inspections 
conducted  under  authority  of  44  UiS.C. 
2904  and  2906. 

DISCLOSURE  OF  INFORMATION  TO 
THE  NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  for  the  purpose  of 
records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

DISCLOSURE  TO  THE  MERIT 
SYSTEMS  PROTECTION  BOARD 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of  a 
DOD  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C  1205 
and  1206,  or  as  may  be  authorized  by 
law. 


COUNTERINTELUGENCE  PURPOSES 
ROUTINE  USE 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  outside  the 
DOD  or  the  U.S.  Government  for  the 
purpose  of  counterintelligence  activities 
authorized  by  U.S.  Law  or  Executive 
Order  or  for  the  purpose  of  enforcing 
laws  which  protect  the  national  security 
ofthe  United  States. 

HDTRA  001 

SYSTEM  NAME: 

Employee  Assistance  Program. 

SYSTEM  LOCATIOM: 

Office  of  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Civilian  Personnel  Office,  Building 
20203A,  Kirtland  Air  Force  Base, 
Albuquerque,  NM  87115-5000. 

CATEOORIES  OF  MOIVKHIALS  COVERED  BY  THE 

SYSTEM: 

All  civilian  employees  in 
appropriated  and  non-appropriated 
fund  activities  who  are  referred  by 
management  for,  or  voluntarily  request, 
cotinseling  assistance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  records  on  employees  which  are 
maintained  by  counselors,  supervisors, 
and  civilian  personnel  offices,  that 
consist  of  information  on  condition, 
current  status,  and  progress  of 
employees  or  dependents  who  have 
alcohol,  drug,  or  emotional  problems 
(referrals  only). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Drug  Abuse  Prevention, 
Treatment,  and  Rehabilitation  Act,  as 
amended;  Employee  Assistance 
Program,  42  CFR  Chapter  I,  Subchapter 
A;  5  U.S.C.  7904  and  E.G.  9397  (SSN). 

PURPOSE(S): 

For  use  by  the  Drug  and  Alcohol 
Abuse  Coordinator  in  referring 
individuals  for  counseling  and  by 
management  officials  for  follow-up 
actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

In  order  to  comply  with  provisions  of 
42  U.S.C.  290dd-2,  the  DTRA  "Blanket 
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Routine  Uses"  do  not  apply  to  this 
system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  the  prior  written 
consent  of  such  patient,  unless  the 
disclosure  would  be: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualifled  personnel  for  the 
purpose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  of  such  research,  audit,  or 
evaluation,  or  otherwise  disclose  patient 
identities  in  any  manner;  and 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 
granted  after  application  showing  good 
cause  therefor. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  records  are  stored  in  paper  file 
folders. 

RETRIEVABIUTY: 

Retrieved  by  the  individuals  Social 
Security  Number. 

safeguards: 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  accessible  only  to 
persormel  who  are  properly  screened, 
cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  purged  of  identifying 
information  within  five  years  after 
termination  of  counseling  or  destroyed 
when  they  are  no  longer  useful. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 


RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Counselors,  other  officials, 
individuals  or  practitioners,  and  other 
agencies  both  in  and  outside  of 
Government. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDTRA  002 
SYSTEM  NAME: 

Employee  Relations. 

SYSTEM  LOCATION: 

Office  of  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Civilian  Personnel  Office,  Building 
20203A,  Kirtland  Air  Force  Base, 
Albuquerque,  NM  87115-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  and  former 
employees  paid  from  appropriated 
funds  serving  under  career,  career- 
conditional,  temporary  and  excepted 
service  appointments  on  whom 
suitability,  discipline,  grievance,  and 
appeal  records  exist. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  and  information 
pertaining  to  discipline,  grievances,  and 
appeals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  1302,  3301,  3302,  7301;  E.O. 
11557;  E.O.  11491;  E.O.  12564  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees  in  the  performance  of  their 


official  duties  related  to  management  of 
civilian  employees  and  the  processing, 
administration  and  adjudication  of 
discipline,  grievances,  suitability  and 
appeals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follovys: 

Appeals  examiners  of  the  Merit 
Systems  Protection  Board  to  adjudicate 
appeals. 

The  Comptroller  General  or  his 
authorized  representatives  and  the 
Attorney  General  of  the  United  States  or 
his  authorized  representatives  in 
connection  with  grievances, 
disciplinary  actions,  suitability,  and 
appeals,  and  to  Federal  Labor  Relations 
officials  in  the  performance  of  official 
duties. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DTRA's  compilation 
of  system  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  folders. 

retrievability: 

Records  at  Defense  Threat  Reduction 
Agency  are  retrieved  alphabetically  by 
last  name  of  individual.  Records  at 
Kirtland  Air  Force  Base  are  filed  by 
Social  Security  Number. 

safeguards: 

Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 
Records  are  maintained  in  locked 
security  containers  in  a  locked  room 
accessible  only  to  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon 
separation  of  the  employee  from  the 
agency  or  in  accordance  with 
appropriate  records  disposal  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Chief,  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
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sfhould  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
ih  this  system  of  records  should  address 
written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
■20166-7517. 

IRECORD  SOURCE  CATEGORIES: 

;    Supervisors  or  other  appointed 
officials  designated  for  this  purpose. 

EXEMPTIONS  CLAMEO  FOR  THE  SYSTEM: 

I  None. 
HDTRA  004 
SYSTEM  NAME: 

Nuclear  Weapons  Accident  Exercise 
Personnel  Radiation  Exposure  Records. 

SYSTEM  LOCATION: 

Defense  Nuclear  Weapons  School, 
[Defense  Threat  Reduction  Agency,  1900 
Wyoming  Boulevard,  SE,  Kirtland  Air 
Force  Base,  Albuquerque,  NM  87117- 
5669. 

CATEOOfllES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  employees  of  the 
Department  of  Defense  and  other 
federal,  state,  and  local  government 
agencies,  contractor  personnel,  and 
visitors  from  foreign  countries,  who 
participated  in  planned  exercises. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
of  birth;  service;  grade/rank;  specialty 
code;  job  series  or  profession; 
experience  with  radioactive  materials 
such  as  classification  as  'radiation 
worker;'  use  of  Him  badge  or  other 


dosimetric  device;  respiratory 
protection  equipment;  training  and 
actual  work  in  anti-contamination 
clothing  and  respirators;  awareness  of 
radiation  risks  associated  with 
exercises;  previous  radiation  exposure; 
role  in  exercise;  employer/organization 
mailing  address  and  telephone;  unit 
responsible  for  individuals  radiation 
exposure  records;  time  in  exercise 
radiological  control  area;  and  external 
and  internal  radiation  monitoring  and/ 
or  dosimetry  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2013  and  2201  (Atomic 
Energy  Act  of  1954)  and  10  CFR  parts 
10  and  20;  5  U.S.C.  7902  and  84  Stat. 
1599  (Occupational  Safety  and  Health 
Act  of  1970)  and  29  CFR  subparts 
1910.20  and  1910.96;  E.O.  12196,  as 
amended,  February  26,  1980, 
(Occupational  Safety  and  Health 
Programs  for  Federal  Employees);  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees  in  determining  and 
evaluating  individual  and  exercise 
collective  radiation  doses  and  in 
reporting  dosimetry  results  to 
individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of  other 
government  agencies,  authorized 
government  contractors,  current  or 
potential  employers,  national,  state  and 
local  government  organizations  and 
foreign  governments  in  the  performance 
of  official  duties  related  to  evaluating, 
reporting  and  documenting  radiation 
dosimetry  data. 

Officials  of  government  investigatory 
agencies  in  the  performance  of  official 
duties  relating  to  enforcement  of  Federal 
rules  and  regulations. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  DTRA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ASSESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer 
printouts  and  in  paper  files  folders. 


RETRIEVAULITY: 

Records  may  be  retrieved  by  names. 
Social  Security  Number,  service  or 
organization,  grade/rank,  dosimeter 
number,  or  date  and  place  of 
participation. 

SAFEGUARDS: 

Records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

REIENTION  AND  DISPOSAL: 

All  records  are  retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Defense  Nuclear 
Weapons  School,  Defense  Threat 
Reduction  Agency,  1900  Wyoming 
Boulevard,  SE,  Kirtland  Air  Force  Base, 
Albuquerque,  NM  87117-5669. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

Inquiry  should  contain  full  name  and 
Sofcial  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

RBCORO  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
inquiries  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Inquiry  should  contain  full  name  and 
Social  Security  Number  of  the 
individual  and  applicable  dates  of 
participation,  if  available.  Visits  can  be 
arranged  with  the  system  manager. 

Requests  from  current  or  potential 
employers  must  include  a  signed 
authorization  from  the  individual. 

CONTESTma  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel. 
Defense  Threat  Reduction  Agency. 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
was  supplied  directly  by  the  individual; 
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or  derived  from  information  supplied  by 
the  individual;  or  supplied  by  a 
contractor  or  government  dosimetry 
service;  or  developed  by  radiation 
measurements  at  the  exercise  site. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None._ 
HOTRA  005 
SYSTEM  NAME: 

Manpower/Personnel  Management 
System. 

SYSTEM  location: 

Primary  location:  Office  of  Manpower 
and  Personnel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles.  VA  20166-7517. 

Secondary  locations:  Office  of 
Manpower  and  Personnel,  Defense 
Threat  Reduction  Agency,  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 

Technology  Security  Directorate, 
Defense  Threat  Reduction  Agency.  400 
Army  Navy  Drive.  Arlington.  VA 
22202-2884. 

Defense  Threat  Reduction  Agency, 
Albuquerque  Operations.  1680  Texas 
Street.  SE,  Kirtland  Air  Force  Base, 
Albuquerque,  NM  87117-5669  and 
Johnston  Atoll. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian, 
employed  by  DTRA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  following 
information  on  all  personnel  assigned  to 
DTRA:  Social  Security  Number;  agency; 
employee  name;  birth  date;  veteran's 
preference;  tenure  group;  service 
computation  date;  federal  employees 
group  life  insurance;  time  and 
attendance,  leave,  and  overtime 
approval  forms;  retirement  code;  nature 
of  action  code;  effective  date  of  action; 
position  number;  pay  plan;  occupation 
code;  functional  classification  code; 
grade;  step;  pay  basis;  salary; 
supervisory  position;  location  code/duty 
station;  position  occupied;  work 
schedule;  pay  rate  determinant;  sex; 
citizen  status;  date  entered  present 
grade;  date  entered  present  step; 
separation  date;  reason  for  separation 
(quit  code);  cost  center;  academic 
discipline;  career  conditional 
appointment  date  (conversion  to  career); 
education  level;  degree  date;  purpose  of 
training;  type  of  training;  source  of 
training;  special  interest;  direct  cost; 
indirect  cost;  date  of  completion;  on- 
duty  hours;  off-duty  hours;  JTD 
paragraph  number;  JTD  line  number; 
competitive  level;  military  service 


retirement  date;  uniformed  service;  joint 
specialty  officer;  service  position 
number;  career  status;  officer  evaluation 
report  date  (Army  only);  highest 
professional  military  education;  rank; 
grade;  status  of  incumbent  in  Personnel 
Reliability  Program  (PRP);  date  of  latest 
PRP  certification;'  promotion  sequence 
number;  service  commissioned 
(military);  service  pay  grade  (rank); 
Agency  sub-element  code;  submitting 
office  number;  retired  military  code; 
bureau;  unit  identification  code; 
program  element  code;  civil  function 
code;  guard/reserve  technician; 
appropriation  code;  active/inactive 
strength  designation;  work  center  code; 
projected  vacancy  date;  targeted  grade; 
position  title;  date  of  last  equivalent 
increase;  fair  labor  standards  act 
designator;  health  benefits  enrollment 
code;  type  and  date  of  incentive  award; 
civil  service  or  other  legal  authority; 
date  probationary  period  begins; 
performance  rating;  due  date  for  future 
action;  position  tenure;  leave  category; 
personnel  authorized;  projected 
personnel  requirement;  special 
experience  identifiers;  additional  duties; 
manpower  track:  facility;  branch  of 
service;  date  of  rank;  primary/Alternate 
specialty;  control  specialty;  last  OER/ 
EER;  total  commissioned  service  date; 
total  active  service  date;  date  of  arrival; 
projected  rotation  date;  security 
clearance;  marital  status;  spouse's  name; 
dependents;  address  (Number  and 
street,  city,  state.  Zip  Code);  phones 
(home  and  duty);  handicap  code; 
minority  group  designator;  aggregate 
program  element  code;  position 
indicator;  academic  degree 
requirements;  directorate/department, 
division,  branch,  and  section  office 
titles;  service  authorization  position 
number;  physical  profile;  nature  of 
action  code  No.  2;  annuitant  indicator; 
Vietnam  veteran;  entered  present 
position;  future  action  type;  agency 
submitting  element;  submitting  office 
code;  merit  pay  designator;  bargaining 
unit  designator;  old  Social  Security 
Number;  course  title  host;  tuition; 
Transportation  Per  Diem;  hourly  rate; 
training  grade  level;  administrative  cost; 
type  of  career  training  program. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  Pub.  L. 
89-554.  September  6.  1966;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

For  use  by  officials  and  employees  of 
the  Defense  Threat  Reduction  Agency  in 
the  performance  of  their  official  duties 
related  to  the  management  of  civilian 
and  military  employee  programs  and  for 


preparation  and  publication  of 
personnel  rosters  to  facilitate 
communications/contact  for  official,  or 
emergency  purposes. 

To  compile  and  consolidate  reports 
relating  to  manpower  authorization/ 
assigned  strengths  and  to  record 
personnel  data  and  use  that  data  to 
compile  information  as  required  by 
management  officials  within  the  agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Representatives  of  the  Merit  Systems 
Protection  Board  on  matters  relating  to 
the  inspection,  survey,  audit  or 
evaluation  of  the  civilian  programs  or 
such  other  matters  under  the 
jurisdiction  of  that  organization. 

The  Comptroller  General  or  any  of  his 
authorized  representatives  in  the  course 
of  performance  of  duties  of  the  General 
Accounting  Office  relating  to  civilian 
programs. 

Duly  appointed  Hearing  Examiners  or 
Arbitrators  for  the  purpose  of 
conducting  hearings  in  connection  with 
an  employee  grievance. 

The  "Blanket  Routine  Uses" 
published  at  beginning  of  DTRA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and  on  punched  cards. 
Manual  records  are  stored  in  paper  file 
folders  and  card  file  boxes. 

retrievability: 

Automated  records  are  retrieved  by 
employee  name,  Social  Security 
Number  or  Position  Service  Number 
(PSN).  Manual  records  are  retrieved  by 
employee's  last  name  and  PSN. 

SAFEGUARDS: 

The  computer  facifity  and  data  base 
are  located  in  a  restricted  area  accessible 
only  to  authorized  personnel  that  are 
properly  screened,  cleared,  and  trained. 
Terminal  users  are  within  a  restricted 
area.  Use  of  these  terminals  are  by 
authorized  personnel  who  have  a  need 
to  acquire  data  from  the  database. 
Terminal  users  are  cleared,  provided 
proper  training  and  are  assigned  a 
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password/code  to  retrieve  data.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need  to  know.  Buildings  are 
protected  by  security  guards  and/ or  an 
intrusion  alarm  system. 

RETENTION  AND  DISPOSAL: 

Computer  magnetic  tapes  are 
permanent.  Manpower's  manual  records 
are  maintained  indefinitely  and  all 
personnel  manual  records  are  kept  until 
the  employee  departs.  Monthly  reports 
are  destroyed  at  the  end  of  each  fiscal 
year;  annual  reports  are  retained  in  5- 
year  blocks,  transferred  to  the 
Washington  National  Records  Center, 
and  offered  to  National  Archives  and 
Records  Administration  20  years  after 
cutoff. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  wTitten  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive.  Dulles,  VA  20166-7517. 

The  letter  should  contain  the  full 
name.  Social  Security  Number,  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  record  was  developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Security  Number,  and  signature  of 
individual.  For  personal  visits,  the 
individual  should  provide  military  or 
civilian  identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RBCORD  SOURCE  CATEGORIES: 

Information  is  extracted  from  military 
and  civilian  personnel  records,  Joint 


Manpower  Program  documents  and 
voluntarily  submitted  by  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

HDTRA  006 

SYSTEM  NAME: 

Employees  Occupational  Health 
Programs. 

<6YSTEM  LOCATION: 

Office  of  Safety  and  Occupational 
Health,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian, 
employed  by  the  Defense  Threat 
Reduction  Agency  (DTRA)  and  General 
Services  Agency  employees  assigned  to 
DTRA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
File  contains  a  variety  of  records 
relating  to  an  employee's  participation 
in  the  DTRA  Occupational  Health 
Program.  Information  which  may  be 
included  in  this  system  are  the 
employee's  name.  Social  Security 
Number,  date  of  birth,  weight,  height, 
blood  pressure,  medical  history,  blood 
type,  nature  of  injury  or  complaint,  type 
of  treatment/medication  received, 
immunizations,  examination  findings 
and  laboratory  findings,  exposure  to 
occupational  hazards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  7901  et  seq..  Pub.  L.  79-658; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

For  use  by  authorized  medical 
personnel  in  providing  any  medical 
treatment  or  referral;  to  provide 
information  to  agency  management 
officials  pertaining  to  job-related 
injuries  or  potential  hazardous 
conditions'  and  to  provide  information 
relative  to  claims  or  litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Office  of  Personnel  Management, 
and  the  Federal  Labor  Relations 
Authority  (including  the  General 
Counsel)  in  the  Performance  of  official 
duties. 


The  Department  of  Labor  in 
connection  with  claims  for 
compensation. 

The  Department  of  Justice  in 
connection  with  litigation  relating  to 
claims. 

The  Occupational  Safety  and  Health 
Agency  in  connection  with  job-related 
injuries,  illnesses,  or  hazardous 
condition. 

The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  file 
folders  in  a  locked  file  cabinet. 

RETRIEVABILITY: 

Records  may  be  retrieved  by  the 
individual's  name  and  Social  Security 
Nun\ber. 

SAFEGUARDS: 

During  the  employment  of  the 
individual,  medical  records  are 
maintained  in  files  located  in  a  secured 
room  with  access  limited  to  those  whose 
official  duties  require  access.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  the 
individual  leaves  the  DTRA.  Records  are 
combined  with  the  Official  Personnel 
Folder  which  is  forwarded  to  the 
Federal  Personnel  Records  Center  or  to 
the  new  employing  agency,  as 
appropriate. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Office  of  Safety  and 
Occupational  Health,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

NOTIFICATIOfI  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

The  letter  should  contain  the  full 
name.  Social  Security  Number  and 
signature  of  the  requester  and  the 
approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
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written  inquires  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  and  signature  of  the 
requester.  For  personal  visits  the 
individual  should  provide  a  military  or 
civilian  identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B:  32  CFR  part  318:  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045^  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  directly  by 
the  individual,  or  derived  from 
information  supplied  by  the  individual, 
or  supplied  by  the  medical  officer  or 
nurse  providing  treatment  or 
medication,  or  supplied  by  the 
individual'^  private  physician. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDTRA  007 
SYSTEM  NAME: 

Security  Operations. 

SYSTEM  LOCATION: 

Primary  location:  Security  Office. 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Road,  Dulles,  VA 
20166-7517. 

Secondary  locations:  Security  Office, 
Defense  Threat  Reduction  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

Technology  Security  Directorate. 
Defense  Threat  Reduction  Agency.  400 
Army  Navy  Drive.  Arlington,  VA  22202- 
2884. 

Albuquerque  Operations,  Defense 
Threat  Reduction  Agency,  1680  Texas 
Street.  SE,  Kirtland  Air  Force  Base. 
Albuquerque,  NM  87117-5669. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  military  and  civilian  personnel 
assigned  to,  or  employed  by  Defense 
Threat  Reduction  Agency  (DTRA). 

Other  U.S.  Government  personnel, 
U.S.  Government  contractors,  foreign 
government  representatives,  and  visitors 
from  foreign  countries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name;  Social  Security  Number;  date 
and  place  of  birth;  height:  weight;  hair/ 
eye  color;  citizenship;  grade/rank; 
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service;  organization;  security  clearance; 
date  of  clearance;  basis  special  accesses: 
courier  authorization:  continuous  access 
roster  expiration  date;  badge  number; 
vehicle  ID  and  sticker  Number:  special 
intelligence  access;  expiration  date; 
agency;  billet  number:  list  of  badges/ 
passes  issued:  list  of  keys  issued; 
conference  title:  conference  duties; 
location;  Department  of  Defense  Form 
398  "Statement  of  Personal  History;" 
Reports  of  Investigation:  visit  requests: 
conference  rosters;  clearance  and 
special  access  rosters:  picture 
identification;  and  correspondence 
concerning  adjudication/passing  of 
clearances. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  10450,  Security  Requirements  for 
Government  Employment,  27  April 
1953,  as  amended  by  E.O.s  10491, 
10531,  10548,  10558,  11605, and  11785; 
E.O.  12065,  "National  Security 
Information."  28  June  1978;  Section  21 
of  the  Internal  Security  Act  of  1950 
(Pub.  L.  831);  Section  145  of  the  Atomic 
Energy  Act  of  1954.  as  amended  by  Pub. 
L.  83-703,  42  U.S.C.  2185;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

For  use  by  officials  and  employees  of 
the  Defense  Threat  Reduction  Agency 
and  other  DoD  Components  in  the 
performance  of  their  official  duties 
related  to  determining  the  eligibility  of 
individuals  for  access  to  classified 
information,  access  to  buildings  and 
facilities,  or  to  conferences  over  which 
DTRA  has  security  responsibility. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Officials  and  employees  of 
Government  contractors  and  other 
Government  agencies  in  the 
performance  of  their  official  duties 
related  to  the  screening  and  selection  of 
individuals  for  security  clearances  and/ 
or  special  authorizations,  access  to 
facilities  or  attendance  at  conferences. 

The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  stored  on 
magnetic  tapes,  discs,  computer 
printouts,  and/or  hard  drives.  Manual 
records  are  stored  in  paper  file  folders, 
card  files  and  paper  rosters. 

retrievability: 

Automated  records  are  retrieved  by 
individual's  last  name.  Social  Security 
Number,  conference  title,  and  by  type  of 
badge  issued.  Manual  records  are 
retrieved  by  individuals  last  name. 
Social  Security  Number,  organization  or 
subject  file. 

SAFEGUARDS: 

The  computer  facility  and  terminals 
are  located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  persons 
with  an  official  need  to  know.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

retention  and  DISPOSAL: 

Computer  records  on  individuals  are 
erased  upon  termination  of  an 
individual's  affiliation  with  DTRA; 
personnel  security  files  are  destroyed 
within  thirty  days  from  the  date  of 
termination  of  an  individual's 
employment,  assignment  or  affiliation 
with  DTRA.  Manual  records  or 
conference  attendees,  visitors,  and  visit 
certifications  to  other  agencies  are 
maintained  for  two  years  and  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Security  Office.  Defense  Threat 
Reduction  Agency.  45045  Aviation 
Drive,  Dulles.  VA  20186-7517. 

NOTIFICATION  PROCBHJRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel.  Defense  Threat 
Reduction  Agency.  45045  Aviation 
Drive.  Dulles.  VA  20166-7517. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  General 
Counsel.  Defense  Threat  Reduction 
Agency.  45045  Aviation  Drive.  Dulles. 
VA  20166-7517. 

Written  requests  for  information 
should  contain  the  full  name,  home 
address.  Social  Security  Number,  date 
and  place  of  birth.  For  personal  visits, 
the  individual  must  be  able  to  provide 
identification  showing  full  name,  date 
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and  place  of  birth,  and  their  Social 
Security  Number. 

CONTESTING  RECOflD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  histruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Information  is  extracted  from  military 
and  civilian  personnel  records, 
investigative  files,  and  voluntarily 
submitted  by  the  individual.  Other 
Government  agencies,  law  enforcement 
officials  and  contractors  may  provide 
the  same  data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  318.  For  additional 
information  contact  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

HDTRA  010 
SYSTEM  NAME: 

,  Nuclear  Test  Participants. 

SYSTEM  LOCATION: 

Nuclear  Test  Personnel  Review  Office, 
Special  Weapons  Technology,  Defense 
Threat  Reduction  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  DoD  civilian  participants 
of  the  U.S.  nuclear  testing  programs, 
military  occupation  forces  assigned  to 
Hiroshima  or  Nagasaki  from  August  6, 
1945  to  July  1,  1946,  and  individuals 
who  participated  in  the  cleanup  of 
Enewetak  Atoll. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  rank,  grade,  ser\'ice  number. 
Social  Security  Number,  la,<=t  known  or 
current  address,  dates  and  extent  of  test 
participation,  exposure  data,  unit  of 


assignment,  medical  data,  and 
documentation  relative  to 
administrative  claims  or  civil  litigation. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Atomic  Energy  Act  of  1954,  42  U.S.C. 
2013,  Tasking  Memorandum  from  Office 
of  the  Secretary  of  Defense  to  the 
Director,  Defense  Nuclear  Agency  dated 
28  Jan  78,  Subject:  DoD  Personnel 
Participation  in  Atmospheric  Nuclear 
Weapons  Testing  and  Military 
Construction  Appropriations  Act  of 
1977  (Pub.  L.  94-367),  DNA  OPLAN 
600-77,  Cleanup  of  Enewetak  Atoll,  and 
the  Radiation  Exposure  Compensation 
Act  (Pub.  L.  100-426,  as  amended  by 
Pub.  L.  100-510);  and  E.O.  9397  (SSN). 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees,  or  authorized  contractors, 
and  other  DoD  components  in  the 
preparation  of  the  histories  of  nuclear 
test  programs;  to  conduct  scientific 
studies  or  medical  follow-up  programs 
and  to  provide  data  or  documentation 
relevant  to  the  processing  of 
administrative  claims  or  litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

National  Research  Council  and  the 
Center  for  Disease  Control,  for  the 
purpose  of  conducting  epidemiological 
studies  on  the  effects  of  ionizing 
radiation  on  participants  of  nuclear  test 
programs. 

Department  of  Labor  and  the 
Department  of  Justice  for  the  purpose  of 
processing  claims  by  individuals  who 
allege  job-related  disabilities-«s  a  result 
of  participation  in  nuclear  test  programs 
and  for  litigation  actions. 

Department  of  Energy  for  the  purpose 
of  identifying  DOE  and  DOE  contractor 
personnel  who  were,  or  may  be  in  the 
future,  involved  in  nuclear  test 
programs;  and  for  use  in  processing 
claims  or  litigation  actions. 

Department  of  Veterans  Affairs  for  the 
purpose  of  processing  claims  by 
individuals  who  allege  service- 
connected  disabilities  as  a  result  of 
participation  in  nuclear  test  programs 
and  for  litigation  actions'  and  to 
conduct  epidemiological  studies  on  the 
effect  of  radiation  on  nuclear  test 
participants. 

Information  may  be  released  to 
individuals  or  their  authorized 
representatives. 


The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  system  of  records  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Paper  records  in  files  folders, 
microfilm/fiche,  computer  magnetic 
tape  disks,  and  printouts  in  secure 
computer  facilities. 

RETRIEVABILTTY: 

Name.  Social  Security  Number, 
service  number,  or  military  ID  number. 

SAFEGUARDS: 

Paper  records  are  filed  in  folders, 
microfilm/fiche  and  computer  printouts 
stored  in  area  accessible  only  by 
authorized  personnel.  Buildings  are 
protected  by  security  guards  and 
intrusion  alarm  systems.  Magnetic  tapes 
are  stored  in  a  vault  in  a  controlled  area 
within  limited  access  facilities.  Access 
to  computer  programs  is  controlled 
through  software  applications  which 
require  validation  prior  to  use. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  75  years  after 
termination  of  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NTPR  Program  Manager,  Nuclear  Test 
Personnel  Review  Office.  Special 
Weapons  Technology  Directorate. 
Defense  Threat  Reduction  Agency,  6801 
Telegraph  Road,  Alexandria.  VA  22310- 
3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive.  Dulles,  VA  20166-7517. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
inf9rmation  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency.  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400. IIB;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency. 
45045  Aviation  Drive,  Dulles.  VA 
20166-7517. 
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RECORD  SOURCE  CATEGORIES: 

Retired  Military  Personnel  records 
form  the  National  Personnel  Records 
Center.  US  DTRA  Form  10  from 
individuals  voluntarily  contacting 
DTRA  or  other  elements  of  DoD  or  other 
Government  Agencies  by  phone  or  mail. 
DoD  historical  records,  dosimetry 
records  and  records  from  the 
Department  of  Energy,  Department  of 
Veterans  Affairs,  the  Social  Security 
Administration,  the  Internal  Revenue 
Service,  and  the  Department  of  Health 
and  Human  Service. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
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HDTRA  Oil 
SYSTEM  NAME: 

Inspector  General  Investigation  Files. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  is  the  subject  of  or 
a  witness  for  an  Inspector  General 
investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  files  on 
individual  investigations  including 
investigative  reports  and  related 
docimients  generated  during  the  course 
of  or  subsequent  to  an  investigation. 

Reports  of  investigation  contain  the 
authority  for  the  investigation,  matters 
investigated,  narrative,  documentary 
evidence,  and  transcripts  of  verbatim 
testimony  or  summaries  thereof. 

The  system  includes  "Hotline" 
telephone  logs,  investigator  work  papers 
and  memoranda  and  letter  referrals  to 
management  or  others,  and  a 
chronological  hsting  for  identification 
and  location  of  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  4  App.  4(a)(1)  and  6(a)(2);  10 
U.S.C.  140;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  investigate  the  facts  and 
circimistances  surrounding  allegations 
or  problems  reported  to  the  OIG. 

Open  and  closed  case  listings  are  used 
to  manage  investigations,  to  produce 
statistical  reports,  and  to  control  various 
aspects  of  the  investigative  process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  DTRA's 
compilation  of  systems  of  records 
notices  will  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
disks  and  log  books. 

RETRIEVABILfTY: 

Retrieved  alphabetically  by  surname 
of  individual,  year,  investigation 
number,  hotline  case  number,  referral 
number  or  investigative  subject  matter. 

SAFEGUARDS: 

Access  is  limited  to  the  Inspector 
Generals  staff,  and,  as  delegated  by  the 
Commanding  Officer,  or  Officer-in- 
Charge,  on  a  need  to  know  basis.  Case 
records  are  maintained  in  locked 
security  containers. 

Automated  records  are  controlled  by 
limiting  physical  access  to  terminals 
and  by  the  use  of  passwords.  Work  areas 
are  sight  controlled  during  normal  duty 
hours.  Buildings  are  protected  by 
security  guards  and  an  intrusion  alarm 
system. 

RETENTION  AND  DISPOSAL: 

Requests  for  assistance  and/or 
complaints  acted  on  by  the  Inspector 
General  are  retained  at  the  agency  for  2 
years  and  subsequently  destroyed  as 
classified  waste. 

Computer  disks  are  cleared,  erased  or 
destroyed  when  no  longer  useful. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 


Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles 
VA  20166-7517. 

Individual  should  provide  their  name, 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access  or  an 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746  or  a  notarized  statement 
may  be  required  for  identity 
verification). 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  General 
Counsel.  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive.  Dulles. 
VA  20166-7517. 

Individuals  should  provide  their 
name,  address,  and  proof  of  identity 
(photo  identification  for  in  person 
access  or  an  unsworn  declaration  in 
accordance  with  28  U.S.C.  1746  or  a 
notarized  statement  may  be  required  for 
identity  verification). 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel. 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  DTRA  records 
and  reports,  DTRA  employees, 
witnesses,  informants,  and  other  sources 
providing  or  containing  pertinent 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2), 
and  (3),  (c),  and  (e)  and  published  in  32 
CFR  part  318.  For  additional 
information  contact  the  General 
Counsel,  Defense  Threat  Reduction 
Agency.  45045  Aviation  Drive.  Dulles, 
VA  20166-7517. 


HDTRA  012 
SYSTEM  NAME: 

Carpooling  Program. 

SYSTEM  LOCATION: 

Primary  location:  Defense  Threat 
Reduction  Agency.  6801  Telegraph 
Road.  Alexandria.  VA  22310-3398. 

Secondary  locations: 

Defense  Threat  Reduction  Agency. 
45045  Aviation  Road.  Dulles  VA 
20166-7517. 
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Technology  Security  Directorate, 
Defense  Threat  Reduction  Agency,  400 
Army  Navy  Drive,  Arlington,  VA  22202- 
2884. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  and  civihan  personnel 
assigned  to,  or  employed  by  Defense 
Threat  Reduction  Agency,  other  U.S. 
Government  personnel,  and  U.S. 
Government  contractors  who  elect  to 
participate  in  the  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  individual,  home  address 
and  phone  number,  office  phone 
number,  working  hours,  map  coordinate 
of  home  or  nearby  reference  points,  and 
similar  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Property  and  Administrative 
Service  Act  of  1949,  63  Stat.  377,  as 
amended. 

PURPOSE(S): 

To  assist  members  and  applicants  in 
contacting  one  another  and  provide 
printout  of  individuals  in  the  system  to 
other  participants  who  desire  to  arrange 
a  carpool. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
states  of  Maryland,  Virginia,  and  the 
District  of  Columbia  for  inclusion  in 
their  Ridesharing  Programs. 

The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes,  disks,  and 
paper  printouts,  and  manual  storage 
within  self-help  carpool  locator  board. 

retrievability: 

Information  is  accessed  and  retrieved 
by  name  and  home  address  map  grid  for 
automated  system.  Information  is 
manually  accessed  and  retrieved  from 
caorls  in  map  grids  for  locator  board. 

SAFEGUARDS: 

All  participants  have  access  to  the 
data.  The  computer  terminals  are 


located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system. 

RETENTION  AND  DISPOSAL: 

Data  is  retained  only  on  active 
participants;  destroyed  upon  request  or 
reassignment. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Logistics  and  Engineering, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

Individuals  should  provide  name, 
ciurent  address,  and  sufficient 
information  to  permit  locating  the 
record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Individuals  should  provide  name, 
current  address,  and  sufficient 
information  to  permit  locating  the 
record. 

For  personal  visits,  the  individual 
should  provide  military  or  civilian 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles.  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDTRA  014 
SYSTEM  NAME: 

Student  Records. 

SYSTEM  location: 

Defense  Nuclear  Weapons  School, 
Defense  Threat  Reduction  Agency,  1900 
Wyoming  Boulevard  SE,  Kirtland  Air 


Force  Base,  Albuquerque,  NM  87117- 
5669. 

CATEGORIES  OF  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Any  student  attending  the  Defense 
Nuclear  Weapons  School.  — 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Student  academic  records  consisting 
of  course  completion;  locator 
information;  and  related  information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  applicant  eligibiUty,  as 
a  record  of  attendance  and  training, 
completion  or  elimination,  as  a  locator, 
and  a  source  of  statistical  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCCS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNQ,  AND 
DISPONING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files  and  on 
computer  media. 

retrievability: 

Information  may  be  retrieved  by  name 
or  Social  Security  Number. 

safeguards: 

Records  and  computer  printouts  are 
available  only  to  autliorized  persons 
with  an  official  need  to  know.  The  files 
are  in  a  secure  office  area  with  limited 
access  during  duty  hours.  The  office  is 
locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Individual  academic  records  are 
retained  for  75  years.  Records  are 
maintained  at  the  school  for  five  years, 
then  subsequently  retired  to  the  Federal 
Records  Center,  Fort  Worth,  TX  for  the 
remaining  70  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Defense  Nuclear 
Weapons  School,  Defense  Threat 
Reduction  Agency,  1900  Wyoming 
Boulevard  SE.  Kirtland  Air  Force  Base, 
NM  87117-5669. 
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NOTIFICATTON  PflOCEOURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  v»Titten  inquiries  to  General 
Counsel,  Defense  Threat  Reduction 
Agency.  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

Individuals  should  provide  their 
name,  Social  Security  Number,  current 
address,  and  proof  of  identity  (photo 
identification  for  in  person  access). 

RECOAO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wrritten 
inquiries  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Individuals  should  provide  name. 
Social  Security  Number,  current 
address,  and  sufficient  information  to 
permit  locating  the  record. 

For  personal  visits,  the  individual 
should  provide  military  or  civilian 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.1  IB;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
HDTRA  017 
SYSTEM  NAME: 

Voluntary  Leave  Sharing  Program 
Records. 

SYSTEM  LOCATION: 

Office  of  Manpower  and  Personnel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

Secondary  locations:  Office  of 
Manpower  and  Personnel,  Security 
Office,  Defense  Threat  Reduction 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

Technology  Security  Directorate, 
Defense  Threat  Reduction  Agency,  400 
Army  Navy  Drive,  Arlington,  VA 
22202-2884. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  sharing  program 
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as  either  a  donor  or  recipient  of  annual 
leave. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Leave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  leave  transfer  program,  the  status  of 
the  hardship,  and  a  statement  that 
selected  data  elements  may  be  used  in 
soliciting  donations. 

The  file  may  also  contain  medical  or 
physician  certifications  and  DTHA 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office, 
telephone  number.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours  being 
transferred  (or  donated  leave),  and,  in 
the  case  of  the  transfer  program,  the 
designated  leave  recipient. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  6331  et  seq 
(Leave);  10  U.S.C.  136;  5  CFR  part  630; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  file  is  used  in  managing  the 
DTRA  Voluntary  Leave  Sharing 
Program.  The  recipient's  name,  and  a 
brief  description  of  the  hardship,  if 
authorized  by  the  recipient,  are 
published  internally  for  solicitation 
purposes.  The  Social  Security  Number 
is  obtained  to  ensure  the  transfer  of 
leave  from  the  donor's  accoimt  to  the 
recipient's  account. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
related  injury  or  illness;  where  the  leave 
donor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  the 
personnel  and  finance  offices  of  the 
Federal  agency  involved  to  effectuate 
the  leave  transfer. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DTRA 's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

retrievawlity: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in  the 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms,  and  are  controlled  by  personnel 
screening  and  computer  software. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Manpower  and  Personnel. 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  requests  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
requests  to  the  General  Counsel,  Defense 
Threat  Reduction  Agency,  45045 
Aviation  Drive,  Dulles,  VA  20166-7517. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTING  RECORDS  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive.  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  personnel  and 
leave  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


HDTRA  018 
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HOTRA  018 
SYSTEM  NAME: 

Travel  Management  Program. 

SYSTEM  location: 

primary  location:  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive,  Dulles,  VA  20166-7517. 

Secondary  location:  Defense  Threat 
Reduction  Agency  subordinate 
commands. 

categories  of  individuals  covered  by  the 
system: 

Any  person,  government  or  private, 
who  travels  on  official  business  for  the 
Defense  Threat  Reduction  Agency  or 
who  submits  a  request  for  payments  of 
a  travel  advance  or  travel  claim  to  the 
Defense  Special  Weapons  Agency. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  official  travel  of 
individuals,  including  travel  orders,  per 
diem  vouchers,  transportation  requests, 
travel  itinerary,  and  supporting 
documentation.  Records  contain 
individual's  name.  Social  Security 
Number,  home  address  and  telephone 
number,  employing  office  name  and 
telephone  number,  and  electronic 
banking  identification  codes. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  2105,  5561,  5564,  5701-5708, 
5721-5730,  5742;  50  U.S.C,  app.  2160; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  an  official  travel  record 
authorization  and  payment  file  system. 
Provides  management  information  for 
control  of  travel  expenditures,  support 
documentation  requirements,  and 
provides  reimbursement  accounting  for 
persons  on  official  travel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DTRA's  compilation 
of  system  of  records  notices  apply  to 
this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (14  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 


(31  U.S.C.  3701(a)(3)).  The  purpose  of 
this  disclosure  is  to  aid  in  the  collection 
of  outstanding  debts  owed  to  the 
Federal  government;  typically  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  government 
debts  by  making  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders.  Receipts  for  travel/lodging  will 
be  maintained  in  a  central  location  in 
the  Office  of  the  Comptroller.  Electronic 
data  is  maintained  on  a  networked 
computer  system  with  access 
safeguards.  The  Travel  Manager 
software  Plus  Program  being  utilized  is 
operated  under  a  Department  of  Defense 
Pilot  and  is  connected  to  the  DTRA 
Local  Area  Network.  This  automated 
system  includes  forms  generation, 
electronic  document  routing,  electronic 
document  approval,  enforcement  of 
agency  defined  limits,  automated  funds 
availability  verification  and  electronic 
interface  to  mainframe  accounting. 

RETRIEVABILrrY: 

Files  may  be  retrieved  by  name  or 
Social  Security  Number  of  individual  or 
by  travel  order  number. 

safeguards: 

Paper  records  are  kept  in  filing 
cabinets  and  other  storage  places  within 
these  offices.  Work  areas  are  sight 
controlled  during  normal  duty  hours. 
Buildings  are  protected  by  security 
guards  and  an  intrusion  alarm  system. 

Access  to  computer  records  is 
controlled  by  a  user  identification  and 
password  system.  Personnel  having 
access  are  limited  to  those  having  a 
need-to-know  who  have  been  trained  in 
handling  Privacy  Act  information. 
Additionally  physical  access  to  video 
display  terminals  is  under  strict 
supervisory  control,  access  to  computer 
peripheral  equipment  is  controlled, 
reports  are  issued  that  are  used  to 
monitor  use  of  the  system,  output 
products  and  storage  media  is  labeled  to 
warn  individuals  that  they  contain 


personal  information  subject  to  the 
Privacy  Act. 

RETENTION  AND  DISPOSAL: 

The  automated  record  is  retained  2 
years  following  the  final  settlement  of  a 
travel  claim.  Records  recorded  on  tapes 
or  disks  are  disposed  of  by  degaussing 
or  erasing.  A  history  hard  copy  file  is 
maintained  for  2  years  and  then  retired 
to  the  Records  Center.  They  are 
destroyed  7  years  after  retirement. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Logistics  and 
Engineering,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA50166-7517. 

NOTTICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517. 

The  individual  should  make  reference 
to  the  office  where  assigned  or  affiliated, 
dates  of  travel  and  provide  Social 
Security  Number  for  positive 
identification. 

* 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45C45  Aviation  Drive,  Dulles,  VA 
20166-7517. 

The  individual  should  make  reference 
to  the  office  where  assigned  or  affiliated, 
dates  of  travel  and  provide  Social 
Security  Number  for  positive 
identification. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  the  systems 
administrator,  or  the  vendor  of  travel 
and  related  service.  Supporting 
documentation  is  provided  from  the 
associated  travel  order,  division,  service 
providers  and  the  Defense  Finance  and 
Accounting  Agency. 

EXFJIPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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SYSTEM  NAME: 


Treaty  Inspection  Information 
Management  System. 

SYSTEM  location: 

Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  affiliated  with  the  Defense 
Threat  Reduction  Agency,  either  by 
military  assignment,  civilian 
employment,  or  contractual  support 
agreement.  Individuals  are  weapons 
inspectors,  linguists,  mission 
schedulers/planners,  personnel 
assistants/specialists,  portal  rotation 
specialists,  operation  technicians, 
passport  managers,  clerical  staff,  and 
database  management  specialists. 

CATEOOniES  Of  RECORDS  IN  THE  SYSTEM: 

Information  includes  individual's 
name.  Social  Security  Number,  date  of 
birth,  city/state/country  of  birth, 
education,  marital  status,  gender,  race, 
civilian  or  military  member,  rank  (if 
military),  security  clearance,  years  of 
federal  service,  occupational  category, 
job  organization  and  location,  and 
emergency  locator  information. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  302,  4103;  Pub.  L. 
89-554  (September  6,  1966);  and  E.O 
9397  (SSN). 

PURPOSE(S): 

To  manage  the  Treaty  Monitoring  and 
Inspection  activities,  including 
personnel  resources,  manpower/billet 
management,  passport  status,  mission 
scheduling  and  planning,  inspection 
team  composition,  inspector  and 
transport  list  management,  inspector 
training,  and  inspection  notification 
generation. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DTRA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRIEVABILfTY: 

Records  may  be  retrieved  by  name  or 
Social  Security  Number. 

SAFEGUARDS: 

Records  are  stored  in  a  computer 
system  with  extensive  intrusion 
safeguards. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  as  long  as 
the  individual  is  assigned  to  DTRA. 
Upon  departure  from  DTRA,  records 
concerning  that  individual  are  removed 
ft-om  the  active  file  and  retained  in  an 
inactive  file  for  ten  years.  Information 
that  has  been  held  in  the  inactive  file  for 
ten  years  is  deleted. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

TIIMS  System  Administrator,  Defense 
Threat  Reduction  Agency,  45045 
Aviation  Drive,  Dulles,  VA  20166-7517. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive,  Dulles 
VA  20166-7517. 

The  inquiry  should  include  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

The  inquiry  must  include  full  name 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  DTRA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DTRA  Instruction 
5400.11B;  32  CFR  part  318;  or  may  be 
obtained  from  the  General  Counsel, 
Defense  Threat  Reduction  Agency, 
45045  Aviation  Drive,  Dulles,  VA 
20166-7517. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  obtained  ft-om  other 
personnel  record  sources,  and  from  the 
individual's  superiors  and  assignment 
personnel. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
HDTRA  020 
SYSTEM  NAME: 

Human  Radiation  Research  Review. 

SYSTEM  LOCATION: 

Radiation  Experiments  Command 
Center,  Special  Weapons  Technology 
Directorate,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
ionizing  radiation  or  other  human- 
subject  experimentation;  individuals 
who  have  inquired  or  provided 
information  to  the  Department  of  Energy 
Helpline  or  the  Department  of  Defense 
Human  Radiation  Experimentation 
Command  Center  concerning  such 
testing. 

Military  and  DoD  civilian  personnel 
who  participated  in  atmospheric 
nuclear  testing  between  1945  and  1962 
or  the  occupation  of  Hiroshima  and 
Nagasaki  are  already  included  in  the 
Defense  Threat  Reduction  Agency 
Privacy  Act  system  of  records  notice 
HDTRA  010,  Nuclear  Test  Participants 
and  are  not  part  of  this  effort.  However, 
inquiries  referred  from  the  Helpline  that 
later  are  determined  to  fall  within  this 
category  will  be  included  in  the  system. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes  an 
individual's  name.  Social  Security 
Number  or  service  number,  last  known 
or  current  address,  occupational 
information,  dates  and  extent  of 
involvement  in  an  experiment,  exposure 
data,  medical  data,  medical  history  of 
subject  and  relatives,  and  other 
documentation  of  exposure  to  ionizing 
radiation  or  other  agents. 

The  system  contains  information 
abstracted  from  historical  records,  and 
information  furnished  to  the 
Department  of  Defense,  Department  of 
Energy  or  other  Federal  Agencies  by 
affected  individuals  or  other  interested 
parties. 

Records  include  human  radiation 
experimentation  conducted  from  1944 
to  the  present.  However,  experiments 
conducted  after  May  20, 1974  (the  date 
of  issuance  of  the  Department  of  Health, 
Education  and  Welfare  Regulations  for 
the  Protection  of  Human  Subjects,  45 
CFR  part  46),  may  be  covered  by  other 
systems  of  records. 

Common  and  routine  medical 
practices,  such  as  established  diagnostic 
and  treatment  methods  involving 
incidental  exposures  to  ionizing 


radiation  are  nol 
system. 
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panorex  radiogn 
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evaluation  and  t 
hyperthyroidisn 
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irch  Review, 


radiation  are  not  included  within  this 
system. 

Examples  of  such  methods  are 
panorex  radiographs  for  dental 
evaluations  and  thyroid  scans  for  the 
evaluation  and  treatment  of  hypo/ 
hyperthyroidism. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  133,  E.O.  12891  (January  15, 
1994).  E.O.  9397  (SSN). 

PURPOSE(S): 

For  use  by  agency  officials  and 
employees,  or  authorized  contractors, 
and  other  DoD  components  in  the 
preparation  of  the  histories  of  human 
radiation  experimentation;  to  conduct 
scientific  studies  or  medical  follow-up 
programs;  to  respond  to  Congressional 
and  Executive  branch  inquiries;  and  to 
provide  data  or  documentation  relevant 
to  the  exposure  of  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  officials  and 
contract  personnel  of  the  Human 
Radiation  Experimentation  Interagency 
Working  Group  as  well  as  other 
designated  government  agencies,  for  the 
purposes  described  above.  These 
agencies  are  the  National  Aeronautics 
and  Space  Administration;  Department 
of  Justice;  Department  of  Energy; 
Department  of  Health  and  Human 
Services;  Department  of  Veterans  Affair; 
the  White  House  Advisory  Committee; 
Central  Intelligence  Agency;  and  Office 
of  Management  and  Budget. 

The  "Blanket  Routine  Uses" 
published  at  the  beginning  of  DTRA's 
compilation  of  systems  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
microfilm/fiche.  computer  magnetic 
tape  disks,  and  printouts  in  secure 
computer  facilities. 


RETRIEV  ABILITY: 

Records  are  retrieved  by  case  number, 
name,  study  control  number.  Social 
Security  Number,  or  service  number. 

SAFEGUARDS: 

Access  to  or  disclosure  of  information 
is  limited  to  authorized  personnel. 
Paper  records  filed  in  folders, 
microfilm/fiche  and  computer  printouts 
are  stored  in  areas  accessible  only  by 
authorized  personnel.  Buildings  are 
protected  by  security  guards  and 
intrusion  alarm  systems.  Magnetic  tapes 
are  stored  in  a  controlled  area  within 
limited  access  facilities.  Access  to 
computer  programs  is  controlled 
through  software  applications  that 
require  validation  prior  to  use. 

RETENTION  AND  DISPOSAL: 

Files  will  be  retained  permanently. 
They  will  be  maintained  in  the  custody 
of  the  command  center  until  all  claims 
have  been  settled  and  then  transferred 
to  the  National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Radiation  Experiments  Command 
Center,  Special  Weapons  Technology 
Directorate,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
General  Counsel,  Defense  Threat 
Reduction  Agency,  45045  Aviation 
Drive.  Dulles,  VA  20166-7517. 

Individual  should  provide  full  name. 
Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  General 
Counsel,  Defense  Threat  Reduction 
Agency,  45045  Aviation  Drive.  Dulles. 
VA  20166-7517. 

Individuals  should  provide  full  name. 
Social  Security  Number,  or  service 
number,  and  if  known,  case  or  study 
control  number. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 


initial  Agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  collected  directly 
from  individuals,  as  well  as  extracted 
from  historical  records  to  include 
personnel  files  and  lists,  training  files, 
medical  records,  legal  case  files, 
radiation  and  other  hazard  exposure 
recordjs,  occupational  and  industrial 
accident  records,  employee  insurance 
claims,  organizational  and  institutional 
administrative  files,  and  related  sources. 
The  specific  types  of  records  used  are 
determined  by  the  nature  of  an 
individual's  exposure  to  radiation. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  98-33042  Filed  12-11-98;  8:45  am) 
BILUNG  CODE  SOMMM-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  99-03] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Cooperation  Agency. 

action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-03, 
with  attached  transmittal,  policy 
justification,  sensitivity  of  technology 
and  Section  620C(d)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated;  December  8, 1998. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  SO0O-O4-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

WASHINGTON,  DC  20301-2800 

30  NOV  1998 

In  reply  refer  tO! 

1-75111/98 


Honorable  Newt  Gingrich. 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker t 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Axas  Export  Control  Act,  «•  are  forwarding  herewith 
Transmittal  No.  99-03,  concerning  the  Departiaent  of  the  Navy's 
proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Qreece  for 
defense  articles  and  services  estiaated  to  cost  $742  million 

^"^."^IZ'   "^'  ^•*'*''''  ^*  d^li^^^d  to  your  office,  we  plan  io 
notify  the  news  media.  #*»««*  to 

o  ./°".!^^^*^"''  ^^^  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  196iras 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  s  t  a tut  e • 


Sincerely, 


A-. 


MICHAKL  S.  DAVISON,  JR. 
LZEDTENMn  GBNBRAL»  USA 
DIRECTOR 


Attachments 


S 


Itr  to J 


House  Committee  on  International  Relations 
Senate  Coimiittee  on  Appropriations 
Senate  Coonittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Cond.ttee  on  Armed  Services 
House  Committee  on  Appropriations 


(i) 
(ii) 


(iii) 


(iv) 

(V) 

(vi) 
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Transmittal  No.  99-03 

Notice  of  Proposed  Issuance  o£  Letter  o£  Of£er 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Baq>ort  Control  Act 


Prospective  Purchaser;   Greece 

Total  Estimated  Value; 
Major  Defense  E<zuipnent* 
Other 
TOTAL 


$  555  million 
$  187  million 
$  742  million 


Description  of  Articles  or  Services  Offered; 
Combined  lease/ sale  arrangement  of  four  KIDD  Class 
Guided  Missile  Destroyers,  62,000  20mm  cartridges,  4,800 
5"/54  projectiles,  64  anti-submarine  rockets,  320  MK  36 
Super  Rapid  Bloom  Offboard  Chaff,  32  HAXIPOON  missiles, 
48  MK  46  MOD  5  torpedoes,  amiminition,  and  other  related 
ammunition  items,  shipyard/port  support  services  and 
post  transfer  activities  relating  to  ''hot  ship"  turnover 
of  one  KXDD  destroyer,  "cold  ship"  transfer 
reactivations  for  three  KIDD  destroyers  'from  the  U.S. 
Navy,  logistics  support  services,  publications,  repair 
and  calibration  services  for  shipboard  equipment, 
publications  and  technical  data /drawings,  support 
equipment,  spare  and  repair  parts  and  other  elements  of 
logistics  necessary  to  prepare  the  frigates  for  transfer 
to  Greece  in  a  "^Safe  to  Steam"  condition  with  all 
shipboard  and  weapon  systems  operational. 

Military  Department;   Navy  (SAS,  GPG,  TCY,  AFF,  AFG, 
AFH,  AFI) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid;   None 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  under  separate  cover. 


(vii)    Date  Report  Delivered  to  Congress;   30  NOV  1998 


*   as  defined  in  Section  47(6)  of  the  Arms  Esq^rt  Control  Act. 
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POLICY  JUSTIFICATION 
Greece  -  KIDD  Class  Guided  Missile  Destroyera 

The  Government  of  Greece  has  requested  a  possible  combined 
lease/sale  arrangement  of  four  KIDD  Class  Guided  Missile 
Destroyers,  62,000  20mm  cartridges,  4,800  5-/54  projectiles, 
^«   3?"SS^  rockets,  320  MK  36  Super  Rapid  Bloom  Offbiard 
Chaff ,32  HARPOON  missiles,  48  MK  46  MOD  5  torpedoes,  ammunition 
and  other  related  ammunition  items,  shipyard/^  su^pS^ 
services  and  post  transfer  activities  relating  to  ^hot  ship" 
turnover  of  one  KIDD  destroyer,  -cold  ship-  transfer 
reactivations  for  three  KIDD  destroyers  from  the  U.S.  Navy, 
logistics  support  services,  publications,  repair  and  calibration 
services  for  shipboard  equipment,  publications  and  tecSnica? 
data/drawings,  support  equipment,  spare  and  repair  parts  and 
?r^L!iT^n^  °^  logistics  necessary  to  prepare  thS  frigates  for 

uf^  '^^°  Greece  in  a  -Safe  to  Steam-  condition  with  all 
$742^1iSSf  '^"^^  systems  operational.   The  estimated  cost  is 

^Mo^?^"*^  ??^*  ?^^^  contribute  to  the  foreign  policy  and 

S??J  security  of  the  United  States  by  ianproving^the  military 

stS^rdli*;^^^  °'rr  '^   furthering  NAToTitionalizati^,   ^ 
standardization  and  interoperability. 

nr^L°!«^'  ^v*"*  frigates  to  continue  its  naval  modernization 
h^^^^S^  »?^?*  ^''%*"  ^^^^"^^   capability.   Greece  already 
S^«^?^  missiles  and  anti-submarine  rockets  in  its  weapon 
inventory.   Greece  will  use  these  missiles  to  augment  its  present 
missile  inventory  and  enhance  its  anti-ship  warfSe  cai2i?ity 
S!  ?t"i^:'  "^^^  "^   provided  in  accordancS  with,  LS  SSjict  io 

Conti^A^^^'*''  °''  S!;.*^.*^'*^^^'  provided  undei  the  A«2  ^rt 
Control  Act,  as  embodied  in  the  terms  of  sale.   This  sale  wiS^ 

Ts   ilJo^a^*"*""  "'^^"'  "^^  -Ulitary  balance  in  tSfregio^  or 
U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cvorua 

SHw:  '"'^r?;:  'I^^^^  *^"*^  ^«  missiles  in  its  invent™ 
will  have  no  difficulty  absorbing  these  additional  missiles? 

Se  blsC'^i??^*  ""i   ?^'  equipment  and  support  will  not  affect 
tne  basic  military  balance  in  the  region. 

^e  principal  contractors  will  be  BAV,  Alexandria.  Viroinia- 

H^«-  2?'  ^'''   ^=^1"'  Missouri,  and  Alliant  Techsystems, 
r^^?:;ef  r?2Jrp.S:s:S  ::J:.^'°-^^  ^"»-  agreLents-may 
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In^lementation  o£  this  proposed  sale  will  not  require  the 
assigxuaent  o£  any  additional  U.S.  Govezmment  personnel  or 
contractor  representatives  in-co\intry  for  extended  periods  of 
time  in  8ux>port  of  this  transfer. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Transmittal  Nb.  98-03 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(▼i)   Sensitivity  of  Tt^e^ymrxir^gy. 

1.   The  KIDD  class  guided  missile  destroyers  contains 
s^itive  state-of-the-art  technology.   Some  of  the  hirSi^e, 
publications,  performance  specifications,  operational  capability 
parameters  yulnerabilities  to  count emeasSes,  anTsoft^e   "^ 
documentation  are  class  Secret.   However,  the  classified 
information  that  will  be  provided  consists  of  only  that  necessary 

Sf  ''^•J^r?^?^  °^  ^"•^^  ^°  operate,  maintain^  anS  r^alrJS 
ships  and  their  installed  eystem.  and  related  software.   ?S" 
proposed  tranaf er  provides  equipment  and  services  and  technical 
dSS^tiSo^'"'^  ""  '^*  '""°^^  Classified  equipm^^^*' 

^  1      ^w**   ^*  PHALANX  Close-In  Weapon  System  crystals  which 
contain  the  operating  frequencies  of  the  weipon  sj^Sm  are 
ll^tf^'^'i   critical  technology  and  are  classified  Confidential . 
C^ide^iil*'^*  "^  operation  publications  are  also  clasiSied 

u     ^  ?V  ^"/S™-!  Communication  Tracking  Set:   Unclassified 

hardware  with  Confidential  software.  unciassitxea 

-«**-«.     ""'^   AN/SLQ-25A  NIXIE  Torpedo  CM:   Secret  hardware, 
software,  and  documentation  requiring  sanitization. 

Da.  t.«  TTOM^'   AN/SLQ-32A(V)3  Unproved  ECM  Set:   Secret  hardware. 
^tr.^y.^   requirements,  this  system  must  be  removed  and  r^c^d 
with  the  basic  AN/SLQ-32(V)2  system.   Removal  Sclude^ha^Sa^e 

;S^S!3i(^  "^r^^^^Jj!?""*^"-   ^^  replaced  wi?h  ^hi^fS^^- 
wlS^l  iP^'  ^  following  release  considerations  apply:   (1) 
hardware  is  Secret,  (2)  software  is  Confidential,  (3)  n  s  thri-t- 
libraries  are  Secret  and  will  not  be  releasS,  ^Li  (i)  ieihS^? 
manuals  are  Confidential  and  need  to  be  sanitized?     ^•*'^>^<=*1 

r.cm,r^^r.^ J^LaJ!^J^  ^^   °  ^^^^   Launching  System:   Confidential 
tr?:^dL^?/°"""""'*''°"  requiring  sanitization  from^e^it 

After  sanitiza^^Zlir^    Co»q?uter  CDS:      Unclassified  hardware. 
Coif id^al!  software  and  documentation  will  be 
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g.   MK  116  MOD  2  underwater  Fire  Control  System: 
Confidential  hardware,  software,  and  documentation  requiring 
sauiitization. 

h.   NK  14  MOD  5  Weapons  Direction  System:   Secret 
hardware /docYiment at ion  and  Secret  software  requiring 
sanitizaiton. 

i.   MK  74  MOD  14  Fire  Control  System  GUI:   Secret 
hardware  with  Secret  software/documentation  requiring 
sanitization. 

j.   AN/SQQ-28(V)11  Sonar  Signal  Processing  System: 
Confidential  components  and  documentation  requiring  sanitization. 

k.   AN/SQR-17Jl(V)  Amplifier,  Radio:   Confidential 
hardware.   Secret  software /documentation  requiring  sanitization 
which  will  downgrade  classification  to  Confidential. 

1.   AN/SQS-53A  EC-16t   Unclassified  hardware.   Secret 
software /documentation  requiring  sanitization  which  will 
downgrade  classification  to  Confidential. 

m.   AN/SQS-53A  Sonar  Set:   Conf identia.1  components  and 
document  at  ion . 

n.   The  Guidance  Section  Components  of  the  HARPOON 
missile  are  classified  Confidential  including  applicable 
technical  and  equipment  documentation  and  manual's.  ^ 

o.   Anti-submarine  Rocket  (ASROC) :   Confidential 
components  and  documentation  requiring  sanitization. 

p.   MK  46  MOD  5  Torpedo:   Secret  components  and 
doctunentation  requiring  sanitization. 

4.  Xf  a  technologically  advanced  adversary  were  to  obtain 
knowledge  of  the  specific  hardware  and  software  in  this  proposed 
sale,  the  information  could  be  used  to  develop  countermeasures 
Yrtiich  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advance  capabilities. 
For  this  reason,  the  U.S.  threat  libraries  will  not  be  released. 

5.  This  proposed  sale  is  necessary  in  furtherance  of  the 
U.S.  foreign  policy  and  national  security  objectives  outlined  in 
the  Policy  Justification.   Moreover,  the  benefits  to  be  derived 
from  this  proposed  sale,  as  outlined  in  the  Policy  Justification, 
outweigh  the  potential  disunage  that  could  result  if  the  sensitive 
technology  were  revealed  to  unauthorized  persons. 
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November  30,  1998 


Certification  Under  Section  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 

Pursuant  to  section  620C{d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  {the  Act),  Executive  Order  12163 
(sec.  l-201(a)(13))  and  the  Secretary  of  State's  memorandum  of 
December  15,  1997,  l  hereby  certify  that  the  furnishing  to  Greece 
of  Four  KIDD-Class  Guided  Missile  Destroyers,  62,000  20mra 
^^^Mi^^fr;  *'^°2  S"/54  projectiles,  64  anti-submarine  rockets, 
^o  lu^J^J^Pf''  ^^P^^  ^^°°"  Off  board  Chaff,  32  HARPOON  missiles, 
48  MK  46  MOD  5  torpedoes,  ammunition,  and  other  related 
ammunition  items,  shipyard/port  support  services  and  post 
transfer  activities  relating  to  "hot  ship"  turnover  of  one  KIDD 
destroyer,  «cold  ship"  transfer  reactivations  for  three  KIDD 
destroyers  from  he  U.S.  Navy,  logistics  support  services, 
publications,  repair  and  calibration  services  for  shipboard 
equipment,  publications  and  technical  data/drawings,  support 
equipment,  spare  and  repair  parts  and  other  elements  of  logistics 
necessary  to  prepare  the  frigates  for  transfer  to  Greece  in  a 

safe  to  steam"  conditions  with  all  shipboard  and  weapon  systems 
operational,  at  an  estimated  cost  of  $742  million,  is  consistent 
with  the  principles  contained  in  section  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification 
to  the  Congress  under  section  36(b)  of  the  Arms  Export  Control 
Act  regarding  the  proposed  sale  of  the  above-named  articles  and 
services,  and  is  based  on  the  justification  accompanying  said 
notxfication,  of  which  said  justification  constitutes  a  full 
explanation. 


DEPARTMEr 


'^l^k,>_ 


John  D.  Holun 

Acting  Under  Secretary  of  State 
for  Arms  Control  and  International 
Security  Affairs  and  Director,  U.S. 
Arms  Control  and  Disarmament  Agency 


(new,  revisi( 


(FR  Doc  9&-33044  Filed  12-11-98;  8:15  am] 
BILUNOCOOE  SOMMM-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasit  Force  on 
Human  Resources  Strategy 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Himian  Resom-ces 
Strategy  will  meet  in  open  session  on 
December  21-22. 1998  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
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ence  Board 
ources 
session  on 
he  Pentagon, 


on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Ms.  JuUe  Evans 
at  (703) 527-5410. 

Dated:  December  8, 1998. 
hM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-33043  Filed  12-11-98;  8:45  am] 
BILLING  CODE  SO0O-O4-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Coiiection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Depeulment  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
idescription  of  the  need  and  proposed 
use  of  the  information;  (4)  a  description 
of  the  likely  respondents;  and  (5)  an 
estimate  of  the  total  annual  reporting 
burden  (estimated  number  of 
respondents  times  the  proposed 
frequency  of  response  per  year  times  the 
estimated  average  hours  per  response.) 
DATES:  Conunents  must  be  filed  on  or 
before  January  13, 1999.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 


Officer  may  be  telephoned  at  (202)  395- 
3087.  (Also,  please  notify  the  EIA 
contact  Usted  below.) 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Jay  Casselberry, 
Statistics  and  Methods  (koup,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mr.  Casselberry  may  be  telephoned  at 
(202)  426-1116,  FAX  (202)  426-1081,  or 
e-mail  at  Jay.Casselberry@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-28,  "Financial  Reporting 
System." 

2.  Energy  Information  Administration; 
OMB  No.  1905-0149;  Revision  of  a 
Currently  Approved  Collection; 
Mandatory. 

3.  The  Financial  Reporting  System, 
Form  EIA-28,  collects  data  used  to 
analyze  the  energy  industry's 
competitive  environment  as  well  as 
energy  industry  resource  development, 
supply,  distribution,  and  profitabihty 
issues.  Survey  results  from  major  energy 
producers  are  published  annually  and 
are  used  by  both  public  and  private 
analysts.  This  request  is  only  for  a 
revision  in  the  existing  approval  to 
modify  the  criteria  used  by  EIA  to  select 
those  energy  companies  that  must  report 
on  Form  EIA-28.  No  change  is 
requested  in  the  current  expiration  date 
of  December  31,  1999,  or  in  the 
information  requested  on  Form  EIA-28. 

4.  Businesses  or  other  for-profit. 

5.  14,550  hours  (30  respondents 
reporting  annually  with  an  average 
estimated  burden  of  485  hours  per 
response). 

iStatutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  December  8, 
1998. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(FR  Doc.  98-33075  Filed  12-11-98;  8:45  am] 
BILUNG  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Contmission 

[Docket  No.  RP99-80-002] 

Granite  State  Gas  Transmission,  inc.; 
Notice  of  Proposed  Ciianges  in  FERC 
Gas  Tariff 

December  8, 1998. 

Take  notice  that  on  December  3, 1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1,  the  revised  tariff  sheets 
listed  below,  for  effectiveness  on 
November  2. 1998: 

Substitute  Second  Revised  Sheet  No.  274 
Substitute  Second  Revised  Sheet  No.  275 

Granite  State  states  that  it  filed  the 
foregoing  revised  tariff  sheets  on 
November  16,  1998  among  other 
original  and  revised  tariff  sheets  to 
copjorm  its  nominating  and  related 
procedures  to  comply  vdth  the 
requirements  of  Order  No.  587-H.  It  is 
further  stated  that  the  Commission's 
Staff  advised  Granite  State  that  the 
foregoing  tariff  sheets  were  incorrectly 
paginated  in  the  November  16,  1998 
filing  and  the  instant  fiUng  corrects  the 
pagination. 

Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  firm  and 
intarruptible  customers  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the'Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-33018  Filed  12-11-98;  8:45  am) 
BIlCiNG  code  6717-01-M 


68758 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  RP99-149-001] 

Kentucky  West  Virginia  Gas  Company, 
LLC;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  8. 1998. 

Take  notice  that  on  December  2,  1998, 
Kentucky  West  Virginia  Gas  Company, 
L.L.C.  (Kentucky  West)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  January  1,  1999: 
Substitute  First  Revised  Sheet  No.  162A 

Kentucky  West  states  that  the  purpose 
of  this  filing  is  to  correct  a  typographical 
error  discovered  in  Section  28.4  of  the 
General  Terms  and  Conditions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-33017  Filed  12-11-98;  8:45  am] 

BILUNO  COOE  STir-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-97-000] 

KO  Transmission  Company;  Notice  of 
Application 

December  8, 1998. 

Take  notice  that  on  December  2, 1998, 
KO  Transmission  Company  (Applicant), 
139  East  Fourth  Street.  Cincinnati,  Ohio 
45202,  filed  in  Docket  No.  CP99-97-000 
an  application  for  a  blanket  certificate 
pursuant  to  Sections  7  of  the  Natural 
Gas  Act.  as  amended,  and  Subpart  F  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
thereunder,  for  permission  and  approval 
to  construct  and  operate  certain  eligible 
facilities  under  blanket  authorizaUon 


and  to  avail  itself  of  the  prior  notice 
procedures  set  forth  in  Section  157.205 
of  the  Commission's  regulations,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  15,  1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  such  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  £md  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  is  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  v»dll  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-33023  Filed  12-11-98;  8:45  am] 
BILUNO  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2852-000-NY] 

New  York  State  Electronic  &  Gas 
Corporation;  Notice  of  New  York 
Electric  &  Gas  Corporation's  Request 
To  Use  Alternative  Procedures  in  Filing 
a  License  Application 

December  8.  1998. 

On  November  27,  1998,  the  existing 
licensee.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  request  to 
use  alternative  procedures  for 
submitting  an  application  for  non-power 
license  for  the  existing  Keuka 
Hydroelectric  Project  No.  2852.  The 
project  is  located  on  Keuka  Lake, 
Waneta  Lake,  Lamoka  Lake,  and  Mud 
Creek,  in  Steuben  and  Schuyler 
Counties,  New  York. 

The  project  consists  of:  (1)  The  183- 
foot-long  and  13-foot-high  Bradford 
dam;  (2)  a  74,000-acre-foot  reservoir 
comprising  Waneta  and  Lamoka  Lakes; 
(3)  a  9,288-foot-long  canal;  (4)  a  3,600- 
foot-long  penstock;  (5)  an  835-foot-long 
penstock;  (6)  a  powerhouse  with  a 
single  2,000-kw  generating  unit;  and  (7) 
appurtenant  facilities.  NYSEG  has 
demonstrating  that  it  has  made  an  effort 
to  contact  all  resource  agencies,  Indian 
tribes,  nongovernmental  organizations 
(NGOs),  and  others  affected  by  the 
proposal,  and  that  a  consensus  exists 
that  the  use  of  alternative  procediu-es  is 
appropriate  in  this  case. 

NYSEG  has  submitted  a 
communications  protocol  that  is 
supported  by  most  interested  entities. 

The  purpose  of  this  notice  is  to 
invited  any  additional  comments  on 
NYSEG's  request  to  use  the  alternative 
procedures,  pursuant  to  Section  4.34(i) 
of  the  Communication's  regulations.' 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  a  later  date. 

The  alternative  procedures  being 
requested  here  combine  the  profiling 
consultation  process  with  the 
envirormiental  review  process,  allowing 
the  applicant  to  complete  and  file  an 
Environmental  Assessment  (EA)  in  lieu 
of  Exhibit  E  of  the  license  application. 
This  process  differs  from  the  traditional 
way  the  applicant  prepares  a  license 
application  because  the  profiling 
consultation  with  agencies,  Indian 
tribes,  and  NGOs  is  done  concurrently 
with  the  environmental  review  process 


Comments 
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rather  than  waiting  for  the  Commission 
Staff  to  conduct  its  environmental 
ireview  of  the  application  after  it  is  filed 
with  the  Commission.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  hcensing  process  by 
combining  the  prefiling  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
commvmication  and  cooperation  among 
I  the  participants. 

Applicant  Prepared  EA  Process  and 
Keuka  Project  Schedule 

i     NYSEG  has  distributed  an 
Information  Package  for  the  proposed 
project  to  state  and  federal  resource 
agencies,  and  NGOs.  NYSEG  has  met 
with  the  participants  on  September  19, 
1998.  October  20, 1998,  and  November 
20, 1998  to  discuss  the  alternative 
licensing  process  and  potential  issues 
by  the  participants.  NYSEG  has 
submitted  a  proposed  schedule  for  the 
alternative  licensing  process  that  leads 
to  the  filing  of  a  non-power  hcense 
application  by  February  2001. 

Comments 

Interested  parties  have  30  days  from 
the  date  of  this  notice  to  file  with  the 
I  Commission,  any  comments  on 
NYSEG's  proposal  to  use  the  alternative 
procedures  to  file  an  appUcation  for  the 
Keuka  Hydroelectric  Project. 

Filing  Requirements 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  Dockets— Room  lA,  888  First 
Street,  NE,  Washington.  DC  20426. 

All  comment  fiUngs  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedures,"  and  include  the  project 
name  and  number  (Keuka  Hydroelectric 
Project  No.  2852). 

For  further  information  on  this 
process,  please  contact  William  Guey- 
Lee  of  the  Federal  Energy  Regulatory 
Commission  at  202-219-2908  or  E-mail 
at  william.gueylee@fer.fed.us. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-33021  Filed  12-11-98;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 04-000] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Application 

December  8, 1998. 

Take  notice  that  on  December  4,  1998, 
Portland  Natural  Gas  Transmission 
System  (PNGTS),  One  Harbor  Place, 
Portsmouth,  New  Hampshire  03801, 
filed  in  Docket  No.  CP99-104-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities  in  Newington, 
New  Hampshire,  all  as  more  fully  set 
forth  in  the  apphcation  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  PNGTS  proposes  to 
construct  and  own  a  short  "T"  on  the 
pipeline,  together  with  a  valve  and 
flange,  near  mile  post  0.51  on  the 
Newington  lateral  in  Newington,  New 
Hampshire.  PNGTS  states  that 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  will  operate  the  proposed 
faciUty  which  consists  of  a  4-inch  pipe 
that  extends  three  feet  above  ground,  a 
4-inch  valve  and  a  flange,  and  would  be 
enclosed  within  a  standard  six-foot  high 
and  ten-foot  square  chain  link  fence. 
PNGTS  says  that  the  facility  site  would 
be  located  entirely  on  the  Newington 
lateral  permanent  right  of  way  and 
would  be  used  for  a  futiure  customer 
cormection.  PNGTS  states  that  it  expects 
to  construct  in  the  future  a  delivery  tap 
in  Newington,  New  Hampshire  which 
would  provide  natural  gas  service 
directly  to  an  industrial  customer. 
Construction  of  the  proposed  "T"  and 
valve  during  the  lateral  construction 
would  facilitate,  at  minimal  incremental 
costs,  the  ultimate  construction  of  such 
a  delivery  tap.  PNGTS  contends  that  it 
is  more  efficient,  less  expensive, 
environmentally  preferable,  and  safer  to 
construct  the  proposed  facilities  during 
construction  of  the  Joint  Facilities 
Project  rather  than  after  the  pipeline  has 
been  placed  into  operation.  PNGTS 
states  that  the  estimated  cost  of  the 
project  is  $32,000.  PNGTS  also  states 
that  imder  the  current  projected  work 
schedule,  the  pipeline  crews  will 
complete  construction  of  the  Newington 
lateral  on  or  before  January  1,  1999, 
therefore  authorization  is  requested  by 
that  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before 
December  18, 1998,  file  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  vrith  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  parties  directly 
involved.  Any  person  wrishing  to 
become  a  party  in  any  proceeding 
hejein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  hst 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  .of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
siibmit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  reqvured  to 
serve  copies  of  filed  docimients  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  ftmher  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
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the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  PNGTS  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-33050  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-58-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Enrata  Filing 

December  8,  1998. 

Take  notice  that  on  December  4, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  1,  2nd  Sub  Seventh  Revised 
Sheet  No.  314  with  an  effective  date  of 
November  2, 1998. 

Tennessee  states  that  the  revised  sheet 
is  being  filed  to  correct  an  inadvertent 
error  in  Tennessee's  November  12,  1998 
tariff  filing  in  compliance  with  the 
Commission's  Order  issued  October  28, 
1998  in  the  above-referenced  docket. 
Tennessee  Gas  Pipehne  Company,  85 
FERC  161,112  (1998).  Tennessee  hulher 
states  that  2nd  Sub  Seventh  Revised 
Sheet  No.  314  deletes  an  incorrect 
reference  to  Version  1.2  of  GISB 
Standard  1.3.22. 

Any  person  desiring  to  protest  this 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
vdll  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  98-33019  Filed  12-11-98;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 12-025] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Clianges  in  FERC 
Gas  Tariff 

December  8. 1998. 

Take  notice  that  on  December  4,  1998, 
Tennessee  gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  pro  forma 
revised  tariff  sheets: 

Pro  Forma  Revised  Sheet  Nos.  20,  21A,  22, 
22A,  23,  23A,  23B,  23C,  24,  25,  and  27 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  "Order  On  IniUal 
Decision"  issued  by  the  Commission  in 
Docket  Nos.  RP91-203-O62  and  RP92- 
132-062  on  November  4,  1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-33020  Filed  12-11-98;  8:45  am] 
BILUNG  COOE  6717-01- 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protest 

December  8,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2588-004. 

c.  Date  filed:  ]\Ay  10, 1998. 

d.  Applicant:  City  of  Kaukauna. 

e.  Name  of  Project:  Little  Chute 
Hydroelectric  Project. 

f.  Location:  On  the  Fox  River  in  the 
Village  of  Combined  Locks,  Outagamie 
County,  Wisconsin.  The  project  uses  the 
United  States  Army  Corps  of  Engineer's 
Little  Chute  Dam.  The  project  does  not 
occupy  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Peter  D.  Prast, 
P.E.,  General  Manager,  Kaukauna 
Electric  &  Water  Department,  777  Island 
Street,  P.O.  Box  1777,  Kaukauna, 
Wisconsin  54130-7077,  (920)  766-5721. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Kartalia,  E-mail  address, 
stephen.kartalia@ferc.fed.us,  or 
telephone  202-219-2942. 

j.  Deadline  for  filing  motions  to 
inteivene  and  protest:  60  days  &t)m  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  project:  The 
project  consists  of  the  foUovdng  existing 
facilities:  (1)  an  integral  intake 
powerhouse,  located  at  the  right 
abutment  of  the  United  States  Army 
Corps  of  Engineers'  Little  Chute  Dam, 
containing  three  units  with  a  total 
installed  capacity  of  3,300  kW;  (2) 
connections  to  three  2.4/1 2-kV  single 
phase  transformers  and  a  12-kV 
transmission  line  1.25  miles  long;  and 
(3)  other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
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calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  www. 
ferc.fed.us.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
:inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
;  to  intervene  in  accordsuice  with  the 
Commission's  Rules  may  become  a 
I  party  to  the  proceeding.  Any  protests  or 
i  motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Docimients — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  appHcation  is  ready  for 
environmental  analysis,  the 
!  Commission  will  issue  a  pubUc  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
appUcant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
appUcation  directly  &t)m  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
•Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 


representative  of  the  applicant  specified 

in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-33022  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Notice 

December  9, 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-^09).  5  U.S.C.  552B: 
AGENCY  HOLOINQ  MEETINQ:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  December  16,  1998, 
10:00  a.m. 

PLACE:  Room  2C,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

STATUS:  Open. 

Matters  To  Be  Considered:  Agenda. 

Note — Items  listed  on  the  Agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  listing 
items  stricken  bom  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  fist  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  pubUc  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro;  710th  Meeting- 
December  16, 1998;  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 
DOCKET*  P-5,  046,  THE  MONTANA 
POWER  COMPANY 
CAH-2^ 

OMITTED 
CAH-3^ 

OMITTED 
CAH-4. 

DOCKET*  P-2390,  022,  NORTHERN 
STATES  POWER  COMPANY 
CAH-5. 

DOCKET*  P-2513.  034.  GREEN 
MOUNTAIN  POWER  CORPORATION 
CAH-6. 

DOCKET*  P-2696,  006,  NIAGARA 
MOHAWK  POWER  CORPORATION 
CAH-7. 

DOCKET*  P-2842,  029,  CITY  OF  IDAHO 

FALLS,  IDAHO 
OTHER#S  P-553,  066,  CITY  OF  SEATTLE, 

WASHINGTON 
P-637,  015,  PUBUC  UTILITY  DISTRICT 
NO.  1  OF  CHELAN  COUNTY, 
WASHINGTON 


P^3,  068,  PUBLIC  UTIUTY  DISTRICT 

NO.  1  OF  CHELAN  COUNTY, 

WASHINGTON 
P-1417,  052,  THE  CENTRAL  NEBRASKA 

PUBUC  POWER  AND  IRRIGATION 

DISTRICT 
P-1862,  041.  CITY  OF  TACOMA, 

WASHINGTON 
P-2000,  019,  NEW  YORK  POWER 

AUTHORITY 
P-2016,  033,  CITY  OF  TACOMA, 

WASHINGTON 
P-2042.  009,  PUBUC  UTILITY  DISTRICT 

NO.  1  OF  PEND  OREILLE  COUNTY. 

WASHINGTON 
P-2101,  057,  SACRAMENTO  MUNICIPAL 

UTILITY  DISTRICT 
P-2144,  020,  CITY  OF  SEATTLE, 

WASHINGTON 
P-2145,  035.  PUBUC  UTIUTY  DISTRICT 

NO.  1  OF  CHELAN  COUNTY. 

WASHINGTON 
P-2149,  072.  PUBUC  UTILITY  DISTRICT 

NO.  1  OF  DOUGLAS  COUNTY, 

WASHINGTON 
P-2216,  037,  NEW  YORK  POWER 

AUTHORITY 
P-2685,  006,  NEW  YORK  POWER 

AUTHORITY 
P-2705,  012,  CITY  OF  SEATTLE, 

WASHINGTON 
P-2952,  061,  CITY  OF  IDAHO  FALLS. 

IDAHO 
P-2959,  076,  CITY  OF  SEATTLE, 

WASHINGTON  

P-2997,  019,  SOUTH  SUTTER  WATER 

DISTRICT 
P-6842,  097,  OTIES  OF  ABERDEEN  AND 

TACOMA,  WASHINGTON 
P-10551,  069,  CITY  OF  OSWEGO, 

WASHINGTON 
CXH-8. 

DOCKET*  P-5,  045,  THE  MONTANA 

POWER  COMPANY 
CAH-9. 

DOCKET*  P-6641.  028,  CITY  OF  MARION. 

KENTUCKY  AND  SMITHLAND 

HYDROELECTRIC  PARTNERS 
CAH-10. 

DOCKET*  P-11475,  001,  CENTRAL 

•  VERMONT  PUBLIC  SERVICE 
CORPORATION 

CAH-1 1. 

DOCKET*  P-96,  028,  PAQHC  GAS  AND 

ELECTRIC  COMPANY 
OTHER*S  P-137,  022,  PAOHC  GAS  AND 

•  ELECTRIC  COMPANY 

P-184,  056,  PACinC  GAS  AND  ELECTRIC 

COMPANY 
P-233,  066,  PACIFIC  GAS  AND  ELECTRIC 

COMPANY 
P-619,  075,  PACmC  GAS  AND  ELECTRIC 

CO\4PANY 
P-803,  044,  PACIFIC  GAS  AND  ELECTRIC 

COMPANY 
P-1121,  045,  PAQFIC  GAS  AND 

ELECTRIC  COMPANY 
P-1333,  029,  PACinC  GAS  AND 

ELECTRIC  COMPANY 
P-1354,  021,  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
P-1962,  026,  PACIFIC  GAS  AND 

•  ELECTRIC  COMPANY 
P-1988,  023,  PACinC  GAS  AND 

ELECTRIC  COMPANY 
P-2105,  069,  PAQFIC  GAS  AND 
ELECTRIC  COMPANY 
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P-2107.  005,  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
P-2130,  025,  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 
P-2310.  093,  PACIFIC  GAS  AND 

ELECTRIC  COMPANY 

Consent  Agenda — Electric 

CAE-1. 
DOCKET*  ER99-198.  000, 
CONSTELLATION  ENERGY  SOURCE. 
INC. 
CAE-2. 
DOCKET*  ER98-4406,  000,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION  AND  AES  NY,  LLC. 
CAE-3. 
DOCKET*  ER98-4648,  000,  PJM 
INTERCONNECTION,  L.L.C. 
CAE^. 
DOCKET*  ER99-414,  000,  MIDWEST 
INDEPENDENT  TRANSMISSION 
SYSTEM  OPERATOR,  INC. 
CAE-5. 
DOCKET*  ER9&-4412,  000,  GET 

MARKETING,  LP. 
OTHER»S  ER98-^423.  000,  COGEN 
ENERGY  TECHNOLOGIES.  L.P. 
CAE-6. 
DOCKET*  ER99-237,  000,  ALLEGHENY 
POWER  SERVICE  CORPORATION.  ON 
BEHALF  OF  MONONGAHELA  POWER 
COMPANY,  POTOMAC  EDISON 
COMPANY  AND  WEST  PENN  POWER 
COMPANY 
CAE-7. 
DOCKET*  QF86-590,  007.  COSO  ENERGY 

DEVELOPERS  (BLM  FAQUTY) 
OTHER#S  QF84-327.  005,  COSO 
FINANCE  PARTNERS  (NAVY  I 
FACILITY) 
QF85-199,  005,  VULCAN/BN 

GEOTHERMAL  POWER  COMPANY 
QF86-591,  007,  COSO  POWER 

DEVELOPERS  (NAVY  II  FACILITY) 
QF86-647,  005,  ELMORE,  L.P. 
QF86-727,  006,  DEL  RANCH,  L.P. 
QF8&-930,  005,  POWER  RESOURCES, 

INC. 
QF86-1043,  004,  SALTON  SEA  POWER 
GENERATION,  L.P.  (SALTON  SEA  III 
FACILITY) 
QF87-511,  005.  SALTON  SEA  POWER 
GENERATION,  LP.  (SALTON  SEA  I 
FACILITY) 
QF88-543,  003,  LEATHERS,  L.P. 
QF89-297,  004.  SALTON  SEA  POWER 
GENERATION.  L.P.  (SALTON  SEA  II 
FAQUTY) 
QF89-299.  004,  NORCON  POWER 

PARTNERS,  LP. 
QF90-114,  006,  SARANAC  POWER 

PARTNERS,  L.P. 
QF90-143,  003,  YUMA  COGENERATION 

ASSOOATES 
QF95-9,  002,  SALTON  SEA  POWER 
GENERATION,  L.P.  (SALTON  SEA  IV 
FACILITY) 
CAE-8. 

DOCKET*  ER98-4590.  000,  PUBLIC 
SERVICE  COMPANY  OF  COLORADO 
CAE-9. 
DOCKET*  ER9&-307.  000, 
METROPOLITAN  EDISON  COMPANY 
AND  PENNSYLVANIA  ELECTRIC 
COMPANY 


OTHER#S  ER9&-353.  000.  FIRSTENERGY 
OPERATING  COMPANIES 
CAE-1 0. 

OMITTED 
CAE-11. 
DOCKET*  ER99-361,  000,  CONSUMER 
ENERGY  COMPANY 
CAE-1 2. 

OMITTED 
CAE-1 3. 

DOCKET*  ER97-3189,  005,  PECO  ENERGY 
COMPANY 
CAE-14. 
DOCKET*  ER9*-415.  000, 
COMMONWEALTH  CHESAPEAKE 
COMPANY,  L.L.C. 
CAE-1 5. 
DOCKET*  ER95-836.  000,  MAINE  PUBLIC 
SERVICE  COMPANY 
CAE-16. 
DOCKET*  ER98-3594,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-1 7. 

DOCKET*  ER97-3189,  004,  GPU  SERVICE 
CORPORATION 
CAE-1 8. 
DOCKET*  TX98-1,  000,  CHICAGO 
HOUSING  AUTHORITY 
CAE-19. 
DOCKET*  TX98-^,  000,  PRAIRIELAND 
ENERGY,  INC. 
CAE-20. 

DOCKET*  EC92-21,  000,  ENTERGY 
SERVICES,  INC.  AND  GULF  STATES 
UTILITIES  COMPANY 
OTHER*S  ER92-806.  004,  ENTERGY 
SERVICES,  INC. 
CAE-2 1. 
DOCKET*  ER98-3760.  001,  CALIFORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-2  2. 

DOCKET*  OA97-573,  000,  ATLANTIC 

CITY  ELECTRIC  COMPANY 
OTHER*S  EL98-27,  000,  DELMARVA 

POWER  &  LIGHT  COMPANY 
ER97-3189.  010,  PJM 

INTERCONNECTION,  L.L.C. 
OA97-586,  000,  DELMARVA  POWER  & 
LIGHT  COMPANY 
CAE-2  3. 

DOCKET*  ER97-3189.  007,  PP&L,  INC 
OTHER*S  EL98-25.  000.  PP&L,  INC. 
ER97-4829,  000,  PP&L,  INC. 
CAE-24. 

DOCKET*  EC98-63,  000.  MIDAMERICAN 
ENERGY  COMPANY  AND 
MIDAMERICAN  ENERGY  HOLDINGS 
COMPANY 
CAE-2  5. 

DOCKET*  OA97-262.  000,  MISSOURI- 
KANSAS  POWER  POOL 
OTHER#S  ER97-1083,  000,  MISSOURI- 
KANSAS  POWER  POOL 
OA97-682,  000,  MISSOURI-KANSAS 
POWER  POOL 
CAE-26. 

DOCKET*  ER97-3189,  001,  ATLANTIC 

CITY  ELECTRIC  COMPANY 
OTHER#S  ER97-3189,  003,  DELMARVA 
POWER  &  LIGHT  COMPANY 
CAE-2  7.  OMITTED 
CAE-28.  DOCKET*  ER98-1438.  001. 
MIDWEST  INDEPENDENT 
TRANSMISSION  SYSTEM  OPERATOR, 
INC. 


OTHER*S  EC98-24,  001,  THE 
CINCINNATI  GAS  &  ELECTRIC 
COMPANY,  COMMMONWEALTH 
EDISON  COMPANY  AND 
COMMOWEALTH  EDISON  COMPANY 
OF  INDIANA,  ET  AL 
CAE-29. 
DOCKET*  EL98-34,  001,  SOUTHERN 
CAUFORNIA  EDISON  COMPANY 
CAE-30. 

DOCKET*  ER95-1295,  002,  MARKET 
RESPONSIVE  ENERGY,  INC. 
CAE-3 1. 
DOCKET*  TX93-4,  004,  FLORIDA 
MUNICIPAL  POWER  AGENCY  V. 
FLORIDA  POWER  &  LIGHT  COMPANY 
OTHER#S  EL93-51,  003,  FLORIDA 
MUNICIPAL  POWER  AGENCY  V 
FLORIDA  POWER  &  LIGHT  COMPANY 
TX93-4,  005,  FLORIDA  MUNICIPAL 
POWER  AGENCY  V.  FLORIDA  POWER 
&  LIGHT  COMPANY 
CAE-32. 
DOCKET*  OA97-25,  002,  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA)  AND  NORTHERN 
STATES  POWER  COMPANY 
(WISCONSIN) 
OTHER#S  EL98-40,  002,  NORTHERN 
STATES  POWER  COMPANY 
(WISCONSIN)  AND  NORTHERN 
STATES  POWER  COMPANY 
(MINNESOTA) 
ER98-1890,  002,  NORTHERN  STATES 
POWER  COMPANY  (WISCONSIN)  AND 
NORTHERN  STATES  POWER 
COMPANY  (MINNESOTA) 
ER98-2060,  002,  NORTHERN  STATES 
POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
COMPANY  (WISCONSIN) 
OA97-606,  002,  NORTHERN  STATES 
POWER  COMPANY  (MINNESOTA)  AND 
NORTHERN  STATES  POWER 
COMPANY  (WISCONSIN) 
CAE-3  3. 

DOCKET*  ER98-542,  001,  CENTRAL  AND 

SOUTHWEST  SERVICES,  INC. 
OTHER*S  ER97-1238,  002,  CSW  POWER 
MARKETING,  INC. 
CAE-34. 
DOCKET*  EL95-60,  000,  SMITHFIELD 
FOODS,  INC.  V.  CAROUNA  POWER  & 
LIGHT  COMPANY 
CAE-35. 

DOCKET*  EL97-17,  000,  RESALE  POWER 
GROUP  OF  IOWA,  INC.  V.  lES 
UTILITIES.  INQ 
CAE-36. 

DOCKET*  EL98-77,  000,  EDISON  SAULT 
ELECTRIC  COMPANY  V.  CLOVER- 
LAND  ELECTRIC  COMPANY 
CAE-37. 

DOCKET*  EL98-74,  000,  SOUTH 
MISSISSIPPI  ELECTRIC  POWER 
ASSOCIATION  V.  ENTERGY  SERVICES 
INC. 
OTHER#S  ER98-2910.  000,  ENTERGY 
SERVICES,  INC. 
CAE-38. 
DOCKET*  EL94-5,  000,  SAN  DIEGO  GAS 
&  ELECTRIC  COMPANY  V.  PUBLIC 
SERVICE  COMPANY  OF  NEW  MEXICO 
OTHER#S  EL96-40,  000.  SAN  DIEGO  GAS 
&  ELECTRIC  COMPANY  V.  PUBLIC 
SERVICE  COMPANY  OF  NEW  MEXICO 


COMPANY 


EL97-54,  000.  SAN  DIEGO  GAS  ft  ELECTRIC 
COMPANY  V.  PUBUC  SERVICE 
COMPANY  OF  NEW  MEXICO 
CAE-39. 

DOCKET*  EL97-35,  001,  NIAGARA 

MOHAWK  POWER  CORPORATION 
OTHER#S  QF86-853,  002,  STEVENS  ft 

THOMPSON  PAPER  COMPANY.  INC 
lCAE-40. 

DOCKET*  RM99-4,  000.  FILING 

REQUIREMENTS  UNDER  PARTS  46 

AND  131  FOR  PERSONS  HOLDING 

INTERLOCKING  DIRECTORATES 
CAB-41. 

DOCKET*  OA97-466.  003.  ARIZONA 

PUBUC  SERVICE  COMPANY 
OTHER#S  OA97-2.  002,  NEVADA  POWER 

COMPANY 
OA97-97.  003,  ATLANTIC  CITY 

ELECTRIC  COMPANY 
OA97-121.  003,  ORANGE  ft  ROCKLAND 

UTILITIES  INC. 
OA97-127,  002.  NEW  ENGLAND  POWER 

COMPANY.  MASSACHUSETTS 

ELECTRIC  COMPANY.  NANTUCKET 

ELECTRIC  COMPANY  AND  THE 

NARRAGANSETT  ELECTRIC 

COMPANY.  ET  AL 
OA97-181.  002.  GREEN  MOUNTAIN 

POWER  CORPORATION 
OA97-196.  003.  CENTRAL  VERMONT 

PUBUC  SERVICE  CORPORATION  AND 

CONNECTICUT  VALLEY  ELECJTRIC 

COMPANY.  INC. 
OA97-291 .  002 ,  PUBUC  SERVICE 

COMPANY  OF  COLORADO  AND 

CHEYENNE  UGHT.  FUEL  ft  POWER 

COMPANY 
OA97-312.  002,  WESTERN  RESOURCES 

INC. 
OA97-399,  002.  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
OA97-402.  002.  LOUISVILLE  GAS  ft 

ELECTRIC  COMPANY 
OA97-406.  003,  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 

NORTHERN  STATES  POWER 

COMPANY  (WISCONSIN) 
OA97-418,  003.  DAYTON  POWER  ft 

UGHT  COMPANY 
OA97-419.  003.  CINERGY 

CORPORATION,  CINONNATI  GAS  ft 
ELECTRIC  COMPANY  AND 
PSI  ENERGY.  INC 
OA97-422.  003.  CENTRAL  MAINE 

POWER  COMPANY  AND  MAINE 

ELECTRIC  POWER  COMPANY 
OA97-439.  005,  VIRGINIA  ELECTRIC  AND 

POWER  COMPANY 
OA97-440,  003,  PECO  ENERGY 

COMPANY 
OA97-444,  003.  VERMONT  ELECTRIC 

POWER  COMPANY.  INC 
OA97-451.  003.  CENTRAL  ILLINOIS 

UGHT  COMPANY  AND  QST  ENERGY 

TRADING.  INC. 
OA97-452.  003,  ROCHESTER  GAS  ft 

ELECTRIC  CORPORATION 
OA97-460,  002.  KENTUCKY  UTILITIES 

COMPANY 
OA97^62.  003.  CENTRAL  MAINE 

POWER  COMPANY  AND  MAINE 

ELECTRIC  POWER  COMPANY 
OA97-467,  003,  DELMARVA  POWER  ft 

LIGHT  COMPANY 
OA97-485,  002,  UGI  UTIUTIES.  INC. 


OA97-519,  002,  BANGOR  HYDRO- 
ELECTRIC COMPANY 
OA97-596,  004,  CENTRAL  ILLINOIS 

UGHT  COMPANY  AND  QST  ENERGY 

TRADING,  INC.   

OA97-597,  003,  UNITED  ILLUMINATING 

COMPANY 
CAE-42. 
DOCKET*  OA97-117,  005.  ALLEGHENY 

POWER  SERVICE  CORPORATION. 

MONONGAHELA  POWER  COMPANY. 

THE  POTOMAC  EDISON  COMPANY 

AND  WEST  PENN  POWER  COMPANY 
C)THER*S  OA97-117.  007.  ALLEGHENY 

POWER  SERVICE  CORPORATION. 

MONOGAHELA  POWER  COMPANY. 

THE  POTOMAC  EDISON  COMPANY 

AND  WEST  PENN  POWER  COMPANY 
OA97-125,  006,  CENTRAL  HUDSON  GAS 

ft  ELECTRIC  CORPORATION 
OA97-126.  006.  ILUNOIS  POWER 

COMPANY 
OA97-158.  006.  NIAGARA  MOHAWK 

POWER  CORPORATION 
OA97-216.  006,  WISCONSIN  ELECTRIC 

POWER  COMPANY 
OA97-278,  006,  NEW  YORK  STATE 

ELECTRIC  ft  GAS  CORPORATION 
OA97-279,  006.  CONSOLIDATED  EDISON 

COMPANY  OF  NEW  YORK,  INC 
OA97-284,  0O6,  NORTHEAST  UTILmES 

SERVICE  COMPANY,  CONNECTICUT 

LIGHT  ft  POWER  COMPANY  AND 

HOLYOKE  WATER  POWER  COMPANY, 

ETAL. 
OA97-313,  006.  MIDAMERICAN  ENERGY 

COMPANY 
OA97-M)8,  006,  AMERICAN  ELECTRIC 

ELECTRIC  POWER  SERVICE 

CORPORATION  AND  APPALACHLVN 

POWER  COMPANY,  ET  AL. 
OA97-429,  004,  PUBUC  SERVICE 

ELECTRIC  ft  GAS  COMPANY 
OA97-430,  006,  EL  PASO  ELECTRIC 

COMPANY 
OA97-431,  006,  BOSTON  EDISON 

COMPANY 
OA97-445,  006.  SOUTHERN  CALIFORNL\ 

EDISON  COMPANY 
OA97-449,  006,  PUGET  SOUND  ENERGY, 

INC. 
OA97-459,  006.  COMMONAVEALTH 

EDISON  COMPANY  AND  COMMON- 
WEALTH EDISON  COMPANY  OF 

INDL\NA.  INC 
CAE-43. 

DOCKET*  ER99-541.  000.  WESTERN 

SYSTEM  POWER  POOL 
CAE-44. 

DOCKET*  ER99-346.  000,  PPftL,  INC. 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

DOCKET*  RP96-389,  003,  COLUMBL\ 
-   GULF  TRANSMISSION  COMPANY 
CAG-2. 

DOCKET*  RP99-130.  000.  EL  PASO 

NATURAL  GAS  COMPANY 
OTHER#S  RP99-130.  001.  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-3. 

DOCKET*  RP99-131.  000,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-4. 

DOCKET*  RP99-136.  000,  ALGONQUIN 
GAS  TRANSMISSION  COMPANY' 
CAG-5. 


OMITTED 
CAG-6. 

DOCKET*  RP99-97,  000,  EL  PASO 
*  NATURAL  GAS  COMPANY 
CAG-7. 

DOCKET*  RP99-106,  000, 
TRANSCOLORADO  GAS 
TRANSMISSION  COMPANY 
CAG-8. 

DOCKET*  RP99-150.  000.  HIGH  ISLAND 
OFFSHORE  SYSTEM 
C\G-9. 
DOCKET*  RP9»-151.  000,  NORTHWEST 
ALASKAN  PIPELINE  COMPANY 
CAG-10. 

DOCKET*  RP99-154,  000, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-1 1. 

OMITTED 
CAG-1 2. 
DOCKET*  SA98-64,  000,  R.  J.  PATRICK 

OPERATING  COMPANY 
OTHER*S  SA98-66,  000,  R.  J.  PATRICK 
OPERATING  COMPANY 
CAG-13. 

DOCKET*  SA98-77.  000.  BP 
EXPLORATION  AND  OIL.  INC 
CAG-14. 

DOCKET*  CP88-391.  023. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHER*S  RP93-162,  008, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-15. 

IXX3CET*  RP97-346,  017,  EQUTTRANS, 

L.P. 
OTHER*S  RP98-123,  004,  EQUTTRANS, 

L.P. 
TM97-3-24,  005,  EQUTTRANS,  L.P. 
C5G-16. 

DOCKET*  RP98-407,  000,  EL  PASO 
NATURAL  GAS  COMPNY 
CAG-1 7. 
DOCKET*  RP99-65,  001,  KERN  RIVER 
GAS  TRANSMISSION  COMPANY 
CAG-1 8. 

DOCKET*  GP98-34.  000.  BP 
EXPLORATION  AND  OIL.  INC 
CAG-19. 
DOCKET*  RP99-38.  001.  SOUTHERN 

NATURAL  GAS  COMPANY 
OTHER*S  RP99-42.  001.  SOUTH 

GEORGL\  NATURAL  GAS  COMPANY 
RP99-43,  001,  SEA  ROBIN  PIPELINE 

COMPANY 
RP99-63,  001,  DESTIN  PIPELINE 
COMPANY,  L.L.C 
CAG-20. 
DOCKET*  RP9»-11.  002.  WILUAMS  GAS 
PIPELINE  CENTRAL,  INC 
CAG-2 1. 

DOCKET*  RP98-408.  002,  WYOMING 

INTERSTATE  COMPANY,  LTD. 
OTHER*S  RP98-412,  002,  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-22. 
DOCKET*  RP98-170,  001.  TEXAS  GAS 

TRANSMISSION  CORPORATION 
OTHER*S  RP98-170,  002,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-2  3. 

DOCKET*  RP98-381,  001. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
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OTHER#S  RP98-381,  000, 
TRANSCONTINENfTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-24. 

DOCKET*  RP97-373,  015,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-25. 
DOCKET*  RP98-341,  002,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-26. 

DOCKET*  CP93-736,  008,  COLUMBL\ 
GAS  TRANSMISSION  CORPORATAION 
AND  COLUMBL\  GULF 
TRANSMISSION  COMPANY 
CAG-27. 
DOCKET*  RP95-408,  024.  COLUMBIA 
GAS  TRANSMISSION  CORPORATION 
CAG-28. 
DOCKET*  RP97-406,  019,  CNG 
TRANSMISSION  CORPORATION 
CAG-29. 
DOCKET*  RP98-54,  016.  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-30. 

OMITTED 
CAG-31. 
DOCKET*  RP96-347,  015,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-32. 

DOCKET*  RP98-39,  013.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-33. 
DOCKET*  RP98-40,  015,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-34. 
DOCKET*  RP98-53,  016,  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-35. 

DOCKET*  RP98-378,  002,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-36. 

DOCKET*  OR99-2,  000,  LAKEHEAD  PIPE 
UNE  COMPANY,  LIMFTED 
PARTNERSHIP 
CAG-37. 
DOCKET*  RS92-12.  014.  WILLL\MS 
NATURAL  GAS  COMPANY 
CAG-38. 
DOCKET*  RM96-1,  Oil,  STANDARDS 
FOR  BUSINESS  PRACTICES  OF 
INTERSTATE  NATURAL  GAS 
PIPEUNES 
CAG-39. 

DOCKET*  RM96-1,  012,  STANDARDS 
FOR  BUSINESS  PRACTICES  OF 
INTERSTATE  NATURAL  GAS 
PIPEUNES 
CAG-40. 
DOCKET*  MG98-12,  001,  GULF  STATES 
TRANSMISSION  CORPORATION 
CAG-41. 

OMITTED 
CA&-42. 

DOCKET*  CP98-94,  001,  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-43. 

OMITTED 
CAG-^4. 

DOCKET*  CP99-28,  000.  TENNESSEE 
GAS  PIPEUNE  COMPANY 
CAG-15. 

OMITTED 
CAG-^6. 
DOCKET*  CP98-233,  000. 
TRANSWESTERN  PIPEUNE  COMPANY 


OTHER»S  CP98-325,  000,  KN 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAG-47. 

DOCKET*  CP98-532,  000,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-48. 

DOCKET*  CP98-791.  000,  EQUITRANS 
L.P. 
CAG-49. 

DOCKET*  CP98-229,  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-50. 

DOCKET*  CP98-538,  000.  MIDWESTERN 
GAS  TRANSMISSION  COMPANY 
CAG-51. 

DOCKET*  CP98-529,  000,  PACIFIC 
INTERSTATE  TRANSMISSION 
COMPANY 

OTHER#S  CP98-603,  000,  NORTHWEST 
ALASKAN  PIPELINE  COMPANY 

CP98-690,  000,  PG&E  TRANSMISSION, 
NORTHWEST  CORPORATION, 
TRANSWESTERN  PIPELINE  COMPANY 
AND  PACIFIC  INTERSTATE  TRANS- 
MISSION COMPANY.  ET  AL. 

CP98-738,  000,  NORTHWEST  PIPELINE 
CORPORATION 

RP98-247,  000,  NORTHWEST  ALASKAN 
PIPEUNE  COMPANY 

RP98-370,  000.  NORTHWEST  PIPELINE 
CORPORATION 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 

DOCKET*  ER98-3709,  000,  MID- 
CONTINENTAL  AREA  POWER  POOL 
ORDER  ON  RATE  HUNG. 
E-2. 

DOCKET*  OA97-237,  000,  NEW 
ENGLAND  POWER  POOL 

OTHER*S  ER97-1079,  000,  NEW 
ENGLAND  POWER  POOL 

ER97-3574,  000.  NEW  ENGLAND  POWER 
POOL 

ER97-4421,  000,  NEW  ENGLAND  POWER 
POOL 

ER98-499,  000,  NEW  ENGLAND  POWER 
POOL 

ER98-3568,  000,  NEW  ENGLAND  POWER 
POOL 

ER99-387,  000,  NEW  ENGLAND  POWER 
POOL 

OA97-608,  000.  NEW  ENGLAND  POWER 
POOL.  ORDER  ON  MARKET  RULES 
PROPOSAL  AND  ON  REQUEST  TO 
TRANSACT  AT  MARKET-BASED 
RATES. 
E-3. 

DOCKET*  EL98-52,  000,  NORTH 
AMERICAN  ELECTRIC  RELL\BILITY 
COUNCIL,  ORDER  ON  TRANSMISSION 
LOADING  REUEF  PROCEDURES  FOR 
CURTAILMENT  OF  INTER-CHANGE 
TRANSACTIONS  IN  THE  EASTERN 
INTERCONNECTION. 

Oil  and  Gas  Agenda 

I.  PIPELINE  RATE  MATTERS 
PR-1. 
DOCKET*  RP97-408.  005,  TRAILBLAZER 
PIPEUNE  COMPANY 


OTHER#S  RP97-408,  000,  TRAILBLAZER 

PIPEUNE  COMPANY 
RP97-408.  004,  TRAILBLAZER  PIPEUNE 
COMPAm-.  ORDER  ON  REHEARING 
AND  INTERLOCUTORY  APPEAL. 
U.  PIPEUNE  CERTIFICATE  MATTERS 
PC-1.  OMITTED 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-33170  Filed  12-10-98;  11:25 
ami 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  LABOR 

Equal  Employment  Opportunity 
Commission 

Coordination  of  Functions;  Proposed 
Changes  to  Memorandum  of 
Understanding 

AGENCY:  Equal  Employment 
Opportunity  Commission  and 
Department  of  Labor. 
ACTION:  Proposed  Notice. 


SUMMARY:  This  docimient  sets  forth 
proposed  substantive  changes  to  the 
1981  Memorandum  of  Understanding 
(MOU)  between  the  Equal  Employment 
Opportimity  Commission  (EEOC)  and 
the  Department  of  Labor  (DOL),  Office 
of  Federal  Contract  Compliance 
Programs  (OFCCP).  published  at  46  FR 
7435,  Jan.  23,  1981.  Both  agencies  have 
responsibilities  to  enforce  equal 
employment  opportimity  requirements 
that  prohibit  discrimination  on  the 
bases  of  race,  color,  religion,  sex.  or 
national  origin.  To  further  enhance 
coordination,  promote  efficiency,  and 
avoid  duplication  and  inconsistency  in 
the  operation  of  the  program,  EEOC  and 
DOL  are  proposing  to  update  the  charge 
processing  procedures  found  in 
paragraph  "7"  of  the  1981  agreement. 
Modeled  on  the  1992  EEOC-OFCCP 
joint  rule  of  processing  disability 
complaints  under  Section  503  of  the 
Rehabihtation  Act  (Section  503)  and 
Title  I  of  the  Americans  with 
Disabilities  Act  (ADA),  the  proposed 
revisions  to  paragraph  7  would 
authorize  OFCCP  to  act  as  EEOC's  agent 
to  process  and  resolve  the  Title  VII 
component  of  charges  dual  filed  with 
OFCCP  under  Executive  Order  11246,  as 
amended,  and  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended.  The 
agencies  also  propose  adding  a  new 
paragraph  to  the  MOU  to  address  Title 
VII's  confidentiality  requirements. 
Minor  changes  to  update  other  sections 
of  the  1981  MOU.  such  as  changes  in 
the  titles  of  agency  officials,  are  not 
included  in  this  docimient  because  they 
do  not  warrant  pubhcation  of  notice  and 
comment. 
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DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  January  13, 
1999. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Frances  M.  Hart. 
Executive  Officer,  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission.  1801  L  Street,  N.W.. 
Washington.  D.C.  20507.  See 
Supplementary  Information  section  for 
information  about  submitting  comments 
by  facsimile  machine. 

Comments  received  will  be  available 
for  public  inspection  in  the  EEOC 
Library.  Room  6502.  1801  L  Street, 
N.W.,  Washington,  D.C.  20507,  by 
appointment  only.  To  schedule  an 
appointment,  call  (202)  663-4630 
(voice),  (202)  663-4641  (TTY). 
Comments  may  be  reviewed  from  9  a.m. 
to  5  p.m.  Monday  through  Friday  except 
legal  holidays,  from  December  19, 1998 
until  the  EEOC  and  DOL  adopt  a  final 
revised  MOU.  Persons  who  need 
assistance  to  review  the  comments  will 
be  provided  with  appropriate  aids  such 
as  readers  or  print  magnifiers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 
Counsel  for  Coordination,  Equal 
Employment  Opportunity  Commission. 
{202)  663-1689  (voice).  202  663-7026 
(TTY);  or  James  I.  Melvin.  Director, 
Division  of  Policy,  Planning,  and 
Program  Development,  Office  of  Federal 
Contract  CompUance  Programs, 
Department  of  Labor,  (202)  693-0102 
(voice),  1-800-326-2577  (TDD). 
SUPPLEMENTARY  INFORMATION:  The  1981 
£EOC-OFCCP  MOU  sets  forth 
complaint  processing  and  information 
sharing  procedures  to  coordinate 
enforcement  under  Executive  Order 
11246,  as  amended,  and  Title  VIL  The 
proposed  changes  to  paragraph  7  of  the 
1981  EEOC-OFCCP  MOU  are  intended 
to  update  the  paragraph's  charge 
processing  provisions  based  on  the 
! EEOC-OFCCP  joint  rule,  Procedures  for 
! Complaints/Charges  of  Employment 
Discrimination  Based  on  Disability 
Filed  Against  Employers  Holding 
Government  Contracts  or  Subcontracts 
(joint  ADA/503  rule),  see  29  CFR  part 
1641  and  41  CFR  part  60-742.  Under 
that  rule,  OFCCP  acts  as  EEOC's  agent 
for  the  purpose  of  processing  and 
resolving  the  ADA  component  of 
I  complaints  dual  filed  with  OFCCP 
under  section  503  and  the  ADA. 
Drawing  from  this  joint  rule,  the 
'  proposed  revisions  to  paragraph  7  of  the 
1981  MOU  would  authorize  OFCCP  to 
act  as  EEOC's  agent  in  processing  and 
j  resolving  the  Title  VII  component  of 
I  Complaints  retained  by  OFCCP  that  are 
dual  filed  under  Title  VII  and  Executive 


Order  11246,  as  amended.  Thus.  OFCCP 
would  investigate,  issue  findings,  and 
attempt  voluntary  conciliation  for 
damages,  as  it  is  authorized  to  do  with 
dual  filed  disability  complaints/charges. 
The  proposed  revisions  to  paragraph  7 
would  not  authorize  OFCCP  to  litigate 
Title  VII  charges  or  to  seek  Title  VII 
damages  outside  of  the  voluntary 
conciliation  process. 

These  proposed  changes  to  paragraph 
7  would  not  alter  the  general  division  of 
labor  between  the  two  agencies  as  set 
forth  in  the  1981  MOU.  OFCCP  will 
continue  to  transmit  dual  filed  charges 
of  an  individual  nature  to  EEOC  for 
processing,  and  will  normally  retain 
systemic  or  class  dual  filed  complaints. 
EEOC  may  continue  to  request  referral 
of  systemic  or  class  complaints  in 
appropriate  cases.  The  proposed 
paragraph  7  would  add  a  new  provision 
for  OFCCP  to  request  retention  of 
individual  complaints  in  appropriate 
cases.  Like  the  other  proposed  changes, 
this  provision  is  designed  to  further 
maximize  efficiency  and  minimize 
duplication  in  the  agencies'  overlapping 
EEO  enforcement  activities. 

The  proposed  paragraph  7  revisions 
and  the  new  paragraph  on 
confidentiality  (to  be  numbered 
paragraph  "8")  are  being  published  for 
notice  and  comment  so  that  the  final 
substantive  revisions  to  the  1981  MOU 
will  reflect  maximum  public 
involvement.  Submitting  Comments  by 
Facsimile  (FAX)  Machine. 

As  a  convenience  to  commentors.  the 
Executive  Secretariat  of  the  Equal 
Employment  Opportunity  Commission 
will  accept  public  comments 
transmitted  by  FAX.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663—4114.  Only  public  comments  of  six 
or  fewer  pages  will  be  accepted  via  FAX 
transmittal  in  order  to  assure  access  to 
the  equipment.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Executive  Secretariat  staff  at  (202)  663- 
4078  (voice),  (202)  663-4074  (TTY). 

Alternative  Formats  of  This  Notice 

Copies  of  this  Notice  are  available  in 
the  following  alternative  formats:  large 
print,  braille,  electronic  file  on 
computer  disk,  and  audio  tape.  To 
receive  a  copy  of  the  Notice  in  an 
alternative  format,  call  (202)  663^630 
(voice).  (202)  663-4399  (TTY). 


(Authority:  42  U.S.C.  200O-4(g),  2000- 
12(a),  2000-14;  E.O.  12067;  E.O.  11246) 
Ida  L.  Castro, 
Chairwoman. 

EquSl  Employment  Opportunity 
Commission. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
Bernard  £.  Anderson, 
Assistant  Secretary.  Employment  Standards 
Administration. 
Shirley  ].  WUcher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

It  is  proposed  that  the  19H1  MOU 
between  EEOC  and  DOL  be  amended  to 
update  the  charge  processing 
procedures  found  in  paragraph  "7"  and 
to  add  a  new  paragraph  to  address  Title 
VII's  confidentiality  requirements,  as 
follows: 

7.  Processing  of  Complaints  Filed  with 
OFCCP 

(a)  Dual-Filed  Complaints/Charges — 
Complaints  of  employment 
discrimination  filed  with  OFCCP  under 
Exacutive  Order  11246  will  be 
considered  charges  simultaneously  filed 
under  Title  VII  whenever  the 
complaints  also  fall  within  the 
jurisdiction  of  Title  VII.  For  the  purpose 
of  determining  the  timeliness  of  such  a 
charge,  which  will  be  considered  dual 
filed  under  this  paragraph,  the  date  the 
matter  was  received  by  OFCCP  shall  be 
deemed  to  be  the  date  it  was  received 
by£EOC. 

(b)  Systemic  or  Class  Allegations— 
OFCCP  will  retain,  investigate,  and 
resolve  allegations  of  discrimination  of 
a  systemic  or  class  nature  on  the  basis 
of  race,  color,  religion,  sex,  or  national 
origin,  over  which  it  has  jurisdiction. 
OFCCP  shall  promptly  notify  EEOC's 
Director,  Office  of  Field  Programs,  of 
OFCCP's  receipt  of  complaints/charges 
that  include  such  allegations,  by 
forwarding  a  copy  of  the  complaint/ 
charge  (and  third  party  certificate,  if 
any).  In  addition,  OFCCP  shall  make 
available  to  EEOC,  upon  request, 
information  obtained  in  the 
investigation  and  processing  of  such 
allegations,  pursuant  to  paragraphs  1 
and  6(b)  herein.  In  appropriate  cases, 
EEOC  may  request  that  it  be  referred 
systemic  or  class  allegations  under  Title 
VII  so  as  to  avoid  duplication  and  assure 
effective  law  enforcement. 

(c)  Individual  Allegations— OFCCP 
will  refer  to  the  appropriate  EEOC  field 
office  allegations  of  discrimination  of  an 
individual  nature  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin  in 
dual  filed  complaints/charges.  In 
appropriate  cases.  OFCCP  may  request 
that  it  retain  such  allegations  so  as  to 
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avoid  duplication  and  assure  effective 
law  enforcement. 

(d)  Appointment  of  OFCCP  as  EEOC's 
Agent— OFCCP  will  act  as  EEOC's  agent 
for  the  purposes  of  receiving, 
investigating,  and  processing  the  Title 
VII  component  of  complaints/charges 
that  it  retains  under  this  paragraph. 
OFCCP  shall  investigate  and  process 
such  dual  filed  complaints/charges  as 
set  forth  in  this  subparagraph. 

(1)  Notice  of  Receipt  of  Complaint/ 
Charge — 

Within  ten  days  of  receipt  of  the 
complaint/charge,  OFCCP  shall  notify 
the  contractor/respondent  that  it  has 
received  a  charge  of  employment 
discrimination  under  Executive  Order 
11246  and  Title  VII.  This  notification 
shall  state  the  date,  place,  and 
circumstances  of  the  alleged  unlawful 
employment  practice(s). 

(2)  Fair  Employment  Practice  Agency 
Deferral  Period — 

Pursuant  to  work-sharing  agreements 
between  EEOC  and  state  and  local 
agencies  designated  as  fair  employment 
practice  agencies,  the  deferral  period  for 
dual  filed  Title  Vn  charges  that  OFCCP 
receives  will  be  waived. 

(3)  Not  Reasonable  Cause  Findings — 

If  the  OFCCP  investigation  of  a  dual 
filed  complaint/charge  results  in  a  not 
reasonable  cause  finding  under  Title 
VII.  OFCCP  will  issue  a  Title  VII 
dismissal  and  notice  of  right-to-sue. 
OFCCP  will  close  the  Title  VII 
component  of  the  complaint/charge  and 
promptly  notify  EEOC's  Director,  Office 
of  Field  Programs,  o«^e  closure. 

(4)  Reasonable  Cause  Findings — 

(i)  Successful  Concihation — If  the 
OFCCP  investigation  of  a  dual  filed 
complaint/charge  results  in  a  reasonable 
cause  finding  imder  Title  VII,  OFCCP 
will  issue  a  reasonable  cause  finding 
under  Title  VII.  OFCCP  will  attempt 
conciliation  to  obtain  relief,  consistent 
with  EEOC's  standards  for  remedies,  for 
all  aggrieved  persons  covered  by  the 
Title  VII  charge.  If  concihation  is 
successful,  the  conciliation  agreement 
will  state  that  the  complainant/charging 
party  agrees  to  waive  the  right  to  pursue 
the  subject  issues  further  under  Title 
vn.  OFCCP  will  close  the  Title  VII 
component  of  the  complaint/charge,  and 
promptly  notify  EEOC's  Director,  Office 
of  Field  Programs,  of  the  closure. 

(ii)  Unsuccessful  Conciliation— When 
conciliation  is  not  successful,  the 
Executive  Order  11246  component  of 
the  complaint/charge  will  be  considered 
for  further  OFCCP  processing  consistent 
with  OFCCP's  usual  procedures.  At  the 
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conclusion  of  OFCCP  processing, 
OFCCP  shall  transmit  the  Title  VII 
charge  component  to  EEOC  for  any 
action  EEOC  deems  appropriate.  If 
EEOC  declines  to  pursue  further  action, 
EEOC  will  close  the  Title  VII  charge  and 
issue  a  notice  of  right-to-sue. 

(5)  Issuance  of  Notice  of  Right-to-Sue 
Upon  Request — 

Consistent  with  the  Title  VII 
procedures  set  forth  at  29  C.F.R. 
1601.28,  after  180  days  from  the  date  the 
compliant/charge  was  filed,  OFCCP 
shall  promptly  issue  upon  request  a 
notice  of  right-to-sue  on  the  Title  VII 
component  of  a  complaint/charge  that  it 
retains.  Issuance  of  a  notice  of  right-to- 
sue  shall  terminate  further  OFCCP 
processing  of  the  Title  VII  component  of 
the  complaint/charge  unless  it  is 
determined  at  that  time  or  at  a  later  time 
that  it  would  effectuate  the  purposes  of 
Title  VII  to  further  process  the  Title  VII 
component  of  the  complaint/charge. 

(6)  Subsequent  Attempts  to  File  an 
EEOC  Charge  Covering  the  Same  Facts 
and  Issues — If  an  individual  who  has 
already  filed  an  OFCCP  complaint/ 
charge  that  is  deemed  dual  filed  under 
Title  VII  subsequently  files  a  Title  VII 
charge  with  EEOC  covering  the  same 
facts  and  issues,  EEOC  will  forward  the 
charge  to  OFCCP  for  consolidated 
processing." 

8.  Confidentiality 

(a)  When  EEOC  provides  information 
to  OFCCP,  then  the  confidentiality 
requirements  of  sections  706(b)  and 
709(e)  of  Title  VH  of  the  Civil  Rights  Act 
of  1964  apply  to  that  information.  When 
OFCCP  receives  the  same  information 
from  a  source  independent  of  EEOC,  the 
preceding  sentence  does  not  preclude 
disclosure  of  the  information  received 
from  the  independent  source. 

(b)  When  OFCCP  obtains  information 
from  its  receipt,  investigation,  and 
processing  of  the  Title  VII  component  of 
a  dual  filed  charge,  it  shall  observe  the 
confidentiality  requirements  of  sections 
706(b)  and  709(e)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964  as  would  EEOC, 
except  where  OFCCP  has  the  authority 
to  obtain  the  same  information  imder 
Executive  Order  11246.  When  OFCCP 
creates  documents  that  exclusively 
concern  the  Title  VII  component  of  a 
dual  filed  charge,  it  shall  observe  the 
above-referenced  confidentiality 
requirements  of  Title  VII. 

(c)  Questions  concerning 
confidentiality  under  Title  Vn  shall  be 
directed  to  EEOC's  Deputy  Legal 
Counsel  for  Legal  Services,  Office  of 
Legal  Counsel. 

(d)  Questions  concerning 
confidentiality  under  Executive  Order 


11246,  as  amended,  or  38  U.S.C.  4212 
(Section  402  of  VEVRAA)  shall  be 
directed  to  OFCCP,  Director,  Division  of 
Program  Operations. 

(FR  Doc.  98-33067  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  4510-27-M;  6570-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  2, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty.  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  12, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  C1804,  445  12th 
Street,  SW,  DC  20554  or  via  internet  to 
jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202^18-0214  or  via  internet  at 
jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0645. 


BILUNG  COOl 
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Title:  Antenna  Registration— Part  17. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of 
iCurrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  25,600. 

Estimated  Hours  Per  Response:  1.6 
hours. 

Frequency  of  Response:  On  occasion 
Reporting  requirement,  recordkeeping 
tequirement,  third  party  disclosure. 

Cost  to  Respondents:  $3,200,000. 
!   Estimated  Total  Annual  Burden: 

40,965. 

Needs  and  Uses:  The  requirement 
Contained  in  Part  17  are  necessary  to 
implement  a  uniform  registration 
process  for  owners  of  antenna 
Structures.  The  information  is  used  by 
the  Commission  during  investigations 
related  to  air  safety  or  radio  frequency 
interference. 

OMS  Controy  No.;  3060-0520. 
Title:  Section  90.127,  Submission  and 
tailing  of  Applications. 

Form  No.:  N/A. 
I    Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  109,200. 
Estimatea  Hours  Per  Response:  .083 
jiours  (5  minutes  per  response). 

Frequency  of  Response:  On  occasion 
nreporting  requirement. 
j    Cost  to  Respondents:  N/A. 

Estimated  Total  Annual  Burden: 
9,100  hours. 

Needs  and  Uses:  The  requirement 
icontained  in  Section  90.127  requires 
■licensees  to  report  the  number  of 
(mobiles  and  pages  v»/hen  the  license  is 
I  modified  or  renewed.  This  information 
is  used  for  frequency  coordination  and 
licensing. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  98-33008  Filed  12-11-98;  8:45  am] 
BILUNG  CO0€  S712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
'  at  10:07  a.m.  on  Tuesday,  December  8, 
1998,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  enforcement  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 


Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Julie  L.  Williams 
(Acting  Comptroller  of  the  Currency), 
concurred  in  by  Director  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(6), 
(c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550_i7th  Street,  N.W.,  Washington, 
D.C. 

Dated:  December  9. 1998. 
Federal  Deposit  Insurance  Corporation. 
lames  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  98-33158  Filed  12-9-98;  4:25  pm] 

BILUNQ  COOe  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  28. 1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  James  S.  Wake,  and  Thomas  H. 
Wake.  Ill,  both  of  Seward,  Nebraska;  to 
acquire  Jones  National  Corporation,  and 
thereby  indirectly  acquire  Jones 
National  Bank  &  Trust  Company  af 
Seward,  both  of  Seward,  Nebraska. 


B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

\.  Robb  Evans,  Bakersfield,  California 
(Trustee);  to  acquire  The  San  Francisco 
Company,  San  Francisco,  California, 
and  thereby  indirectly  acquire  Bank  of 
San  Francisco.  San  Francisco. 
California. 

2.  Eric  D.  Hovde,  Washington.  D.C;  to 
acquire  West  Coast  Bancorp,  and 
thereby  indirectly  acquire  Sunwest 
Bank,  both  of  Tustin,  California. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  8,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-33039  Filed  12-11-98;  8:45  ami 

BILUNG  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
iitdicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  7, 
1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
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Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1 .  Mcllroy  Family  Limited 
Partnership.  Bowling  Green,  Missouri; 
to  become  a  bank  holding  company  by 
acquiring  33.55  percent  of  the  voting 
shares  of  Community  State  Bank  of 
Bowling  Green,  Bowling  Green. 
Missouri. 

2.  Union  Planters  Corporation, 
Memphis,  Tennessee,  and  its  wholly 
owned  subsidiary.  Union  Planters 
Holding  Corporation,  Memphis, 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  of  First  &  Farmers 
Bancshares,  Inc.,  Somerset,  Kentucky, 
and  thereby  indirectly  acquire  First  & 
Farmers  Bank  of  Somerset,  Somerset, 
Kentucky,  and  Bank  of  Cumberland, 
Burkesville,  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Adbanc,  Inc.,  Ogallala,  Nebraska;  to 
acquire  100  percent  of  the  voting  shares 
of  Indianola  Agency,  Inc.,  Indianola, 
Nebraska;  and  thereby  indirectly  acquire 
Bank  of  Indianola,  Indianola,  Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Overton  Financial  Corporation, 
Overton,  Texas;  and  its  wholly  owned 
subsidiary,  Overton  Delaware 
Corporation,  Dover,  Delaware;  to 
acquire  an  additional  0.95  percent,  for  a 
total  of  33.07  percent  of  the  voting 
shares  of  Longview  Financial 
Corporation,  Longview,  Texas,  and 
thereby  indirectly  acquire  Longview 
Delaware  Corp.  Dover,  Delaware,  First 
State  Bank,  Van,  Texas,  and  Longview 
Bank  and  Trust  Company,  Longview, 
Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Western  Acquisition  Partners,  LP., 
and  Western  Acquisitions,  LLC.  both 
of  Washington,  DC;  to  acquire  up  to  100 
percent  of  the  voting  shares  of  West 
Coast  Bancorp,  and  thereby  indirectly 
acquire  Sunwest  Bank,  both  of  Tustin, 
California. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  8,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-33040  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  621(M>1-P 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonlwnking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  28,  1998. 

A.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  to  acquire 
BNY  Capital  Markets,  Inc.,  New  York, 
New  York,  and  thereby  engage  in 
activities  as  a  Specialist  and  Floor 
Broker  on  the  Chicago  Stock  Exchange 
and  the  Philadelphia  Stock  Exchange  as 
a  result  of  the  acquisition  of  certain 
business  (long  and  short  securities 
positions)  of  EVEREN  Securities,  Inc., 
Chicago,  Illinois,  pursuant  to 
§  225.28(b)(7)  of  Regulation  Y;  see  The 
Bank  of  New  York  Company.  Inc..  82 
Fed.  Res.  Bull.  748  (1996)  and  83  Fed. 
Res.  Bull.  323  (1997),  respectively.  This 
activity  will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Banc  Corporation, 
Birmingham,  Alabama;  to  acquire 
Emerald  Coast  Bank,  Panama  City 
Beach,  Florida,  and  thereby  engage  in 
operating  a  savings  association, 


pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill  III,  Assistant  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528:   - 

1.  Centura  Bank,  Inc.  Rocky  Mount, 
North  Carolina;  to  acquire  First  Coastal 
Bankshares,  Inc.,  Virginia  Beach, 
Virginia,  and  thereby  indirectly  acquire 
First  Coastal  Bank,  Virginia  Beach, 
Virginia,  and  thereby  engage  in 
operating  a  savings  loan  association 
pursuant  to  222.28(b)(4)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  8,  1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-33038  Filed  12-11-98;  8:45  am) 

BILUNG  COOC  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
[Docket  R-1014] 

Federal  Reserve  Bank  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 


SUMMARY:  The  Board  has  decided  to 
retain  the  current  thirty-minute 
settlement  period  at  the  end  of  the 
Fedwire  funds  transfer  operating  day 
and  not  to  implement  restrictions  on 
respondent  bank  transfers  during  the 
last  fifteen  minutes  of  the  settlement 
period,  from  6:15  p.m.  to  6:30  p.m. 
eastern  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director 
(202/452-2789),  Jeff  Stehm,  Manager 
(202/452-2217),  or  Gina  Sellitto, 
Financial  Services  Analyst  (202/728- 
5848),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Diane  Jenkins  (202/452-3749). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  October  1989,  the  Board  requested 
comment  on  a  proposal  to  segment  the 
last  half  hour  of  the  Fedwire  funds 
transfer  operating  day,  from  6:00  p.m.  to 
6:30  p.m.  eastern  time  (all  times  stated 
are  eastern  time),  into  two  settlement 
periods  (54  FR  41681,  October  11, 
1989).  The  first  fifteen  minutes  would 
be  reserved  for  any  bank-to-bank  funds 
transfers,  including  transfers  sent  or 
received  by  depository  institutions  on 
behalf  of  respondent  bank  customers. 
The  second  fifteen  minutes  would  be 
reserved  for  transfers  sent  or  received  by 


I NYCHA  ir 
concerns  rela 
on  behalf  of  fi 
transfers  on  b 
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depository  institutions  for  their  own 
accounts.  At  that  time,  the  Board  did 
not  adopt  a  segmented  settlement  period 
because  of  the  concerns  expressed  by 
commenters  and  the  lack  of  strong 
industry  support  (55  FR  18755,  May  4, 
1990).  The  Board,  however,  indicated 
.tjhat  it  would  monitor  developments 
[with  regard  to  reserve  account 
management  and  determine  whether 
segmenting  the  settlement  period 
I  should  be  reconsidered  at  a  later  date. 

In  response  to  the  Board's  request  for 
i  comment  on  a  return  to  a  system  of 
lagged  reserve  requirements  (62  FR 
60671,  November  10,  1997),  the  New 
York  Clearing  House  Association 
(NYCHA)  pointed  out  that  several 
developments  since  1990  make  the 
banks'  task  of  managing  their  reserve 
positions  more  difficult.  These 
developments  include  (1)  a  significant 
reduction  in  reserve  balances  resulting 
from  reductions  in  reserve  requirements 
in  1990  and  1992  and  the  use  of  retail 
sweep  accounts  starting  in  1994,  and  (2) 
a  reduction  in  the  pool  of  available 
buyers  of  federal  funds  due  to 
consolidation  in  the  banking  industry. 
.    In  light  of  these  developments, 
^lYCHA  noted  that  correspondents 
cannot  know  their  reserve  positions 
with  certainty  until  Fedwire  has  closed 
because  respondent  banks  are  able  to 
tise  the  entire  Fedwire  settlement  period 
jfrom  6:00  p.m.  to  6:30  p.m.  to  move 
ifunds  into  and  out  of  accounts  at  their 
Correspondent  banks. '  The  unexpected 
receipt  of  funds  for  a  respondent  bank 
very  late  in  the  day  could  result  in  the 
correspondent  bank  having  more 
ireserves  than  planned,  which  may  be 
difficult  to  invest  late  in  the  day  without 
a  significant  rate  concession.  Likewise, 
a  late-in-the-day  request  to  pay  out 
funds  on  behalf  of  a  respondent  bank 
may  result  in  a  reserve  shortfall  at  the 
correspondent  bank  that  may  be 
difficult  and  costly  for  the 
correspondent  to  fund. 

NYCHA  also  argues  that 
unanticipated  excess  or  deficit  reserve 
positions  create  uncertainty  and 
volatility  in  the  federal  funds  rate.  It 
believes  that  a  segmented  Fedwire  funds 
transfer  settlement  period  would  allow 
each  bank  to  calculate  its  reserve 
position  with  greater  accuracy  and 
facilitate  a  more  efficient  and  orderly 
interbank  funding  market.  NYCHA, 
therefore,  requested  that  the  Board 
reconsider  a  two-part  settlement  period, 
in  which  the  last  fifteen  minutes  of  the 
Fedwire  funds  transfer  operating  day. 


from  6:15  p.m.  to  6:30  p.m.,  are  reserved 
exclusively  for  transfers  sent  by  and 
received  for  a  bank's  owm  account. 
The  Board's  decision  on  lagged 
reserves  (63  FR  15069.  March  30, 1998) 
indicated  that  it  would  continue  to 
review  the  idea  of  a  segmented 
settlement  period  and  other  ideas  for 
reducing  volatility  in  the  federal  funds 
market.  As  part  of  this  review,  the  Board 
requested  comment  in  June  1998  on  the 
costs,  benefits,  and  desirability  of  a 
segmented  Fedwire  settlement  period 
(63  FR  31777,  June  10,  1998).  In  its 
request  for  comment,  the  Board  raised 
questions  regarding  (1)  the  potential 
benefits,  costs,  and  drawbacks  of 
restrictions  on  respondent  transfers 
during  the  last  fifteen  minutes  of  the 
Fedwire  operating  day,  including  the 
effects  on  reserve  account  management, 
federal  funds  rate  volatility,  and 
respondent  payment  services,  and  (2) 
implementation  alternatives  and  other 
operational  considerations. 

II.  Summary  of  Comments 

The  Board  received  twenty-seven 
responses  to  its  request  for  comment. 
About  three-quarters  of  the  commenters 
were  commercial  banks  or  bank  holding 
companies.  The  number  of  commenters 
by  type  of  organization  were  as  follows: 


'  NYCHA  members  have  indicated  that  theii 
concerns  relate  primarily  to  late-in-the-day  transfers 
1  on  behalf  of  foreign  respondent  banks  and  that 
transfers  on  behalf  of  domestic  respondent  banks 
are  generally  not  performed  after  6;15  p.m. 


Clearing  House  Associations  2 

Commercial  Banking  Organizations  20 

Consumer  Payment  System  1 

Credit  Union  1 

Federal  Reserve  Banks  2 

Trade  Association  1 

Total  public  comments  27 

Twelve  commenters  supported  the 
Board's  adoption  of  a  Fedwire 
segmented  settlement  period,  including 
Bank  of  America,  Bank  of  New  York, 
Citibank,  N.A.,  First  Bank  of  San  Luis 
Obispo,  MBNA  America  Bank,  N.A., 
NationsBank  Corporation,  NYCHA,  The 
Peoples  State  Bank  of  Clyde,  PFF  Bank 
&  Trust,  Republic  National  Bank  of  New 
York,  State  Bank  of  Southern  Utah,  and 
Winnsboro  State  Bank  &  Trust 
Company.  Ten  commenters  opposed  the 
proposal,  including  Bank  Boston,  N.A., 
Bankers  Clearing  House.  The  Federal 
Reserve  Bank  of  Atlanta.  The  Federal 
Reserve  Bank  of  Richmond.  Firstar  Bank 
Milwaukee,  N.A.,  First  Chicago  NBD 
Corporation,  First  Maryland  Bancorp, 
State  Street  Bank  and  Trust,  UMB  Bank, 
and  Wachovia  Corporation.  Five 
commenters  neither  supported  nor 
opposed  a  Fedwire  segmented 
settlement  period  but  offered  comments 
on  certain  aspects  of  the  proposal, 
including  Alcoa  Tenn  Federal  Credit 
Union,  Canyon  Creek  National  Bank, 


Independent  Bankers  Association  of 
America,  Mellon  Bank,  N.A.,  and  Visa 
U.S.A..  Inc. 

Given  the  mix  of  views  expressed  in 
the  comments  and  the  lack  of  an 
industry  consensus.  Board  staff  invited 
the  commenters  to  participate  in  a 
discussion  of  the  proposal  in  October 
1998.  The  purpose  of  this  discussion 
was  to  clarify  the  views  and  concerns  of 
the  commenters  regarding  late-day 
transfers  and  reserve  account 
management.  Although  the  discussion 
helped  to  clarify  commenters'  views,  no 
new  information  was  received  that 
provided  a  compelling  case  for  a 
segmented  settlement  period. 

A.  Effects  of  Late-Day  Transfers  on 
Correspondent  Banks 

Depository  institutions  hold  balances 
at  the  Federal  Reserve  to  meet  reserve 
and  clearing  balance  requirements  and 
to  facilitate  their  payment  transactions. 
In  the  past,  reserve  and  clearing  balance 
requirements  resulted  in  total  required 
balances  that  were  usually  above  the 
level  needed  for  payment  purposes. 
That  is,  the  level  of  total  required 
balances  in  relation  to  payment 
demands  generally  provided  sufficient 
protection  against  overnight  overdrafts 
in  depository  institutions'  Federal 
Reserve  accounts.  In  this  environment, 
payment-related  demand  generally  and 
late-day  transfers  more  specifically  did 
not  usually  have  a  significant  influence 
on  the  overall  demand  for  balances  at 
the  Federal  Reserve  and  end-of-day 
reserve  management  requirements. 

Regulatory  reductions  in  reserve 
requirements  and  financial  innovations 
such  as  retail  sweep  accounts  have 
Irfwered  required  reserve  balances 
during  the  1990s.  Although  depository 
institutions  have  responded  to  lower 
required  reserves  by  holding  additional 
required  clearing  balances,  the  total 
required  balances  held  by  depository 
institutions  at  the  Federal  Reserve  have 
dropped  to  historically  low  levels.  In  an 
eftvironment  of  low  required  balances, 
payment-related  demand  for  balances 
more  ft^uently  appears  to  exceed  the 
demand  for  balances  to  meet  total 
balance  requirements.  Payment-related 
demand  is  difficult  to  measure  and  to 
predict.^  Consequently,  uncertain 


2  Cheryl  L  Edwards.  "Open  Market  Operations  in 
the  1990s,"  Federal  Reserve  Bulletin,  vol.  83 
(November  1997).  pp.  859-874:  Gordon  H.  Sellon, 
Jr.  and  Stuart  E.  Weiner.  "Monetary  Policy  Without 
Reser\e  Requirements:  Analytical  Issues."  Federal 
Reserve  Bank  of  Kansas  City.  Economic  Review 
(Fourth  Quarter  1996),  pp.  5-24:  James  A.  Clouse 
and  Douglas  W.  Elmendorf.  "Declining  Required 
Reserves  and  the  Volatility  of  the  Federal  Funds 
Rate."  Working  Paper  (Board  of  Governors  of  the 
Federal  Reserve  System,  June  1997):  and  Craig 
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payment-related  demand  coupled  with 
low  total  required  balances  may  lead  to 
greater  volatility  in  the  federal  funds 
rate,  both  during  the  day  and  across 
days. 

On  the  other  hand,  the  extent  of  the 
effect  of  declining  required  balances  on 
the  volatihty  of  the  funds  rate  is  not 
clear.  For  example,  the  volatility  of  the 
funds  rate  since  1996  has  not  risen 
significantly  (at  least  until  recent  weeks) 
despite  declining  total  required  balances 
and  increasing  payment  flows.  This 
result  may  be  due,  in  part,  to 
improvements  by  depository 
institutions  in  their  information  systems 
and  their  use  of  real-time  balance 
information  from  the  Federal  Reserve  to 
manage  their  Federal  Reserve  balances 
more  closely  during  the  day.  In 
addition,  the  Federal  Reserve,  through 
its  open  market  operations,  has 
responded  to  days  of  heightened 
payment  flows  by  supplying  reserves 
more  generously  on  those  days. 

Although  volatility  has  not  increased 
significantly,  commenters  noted  that  the 
late-day  rate  in  the  federal  funds  market 
can  be  quite  volatile.  First  Chicago  NBD 
Corporation  (FCN),  for  example,  pointed 
out  that  the  federal  funds  market  after 
6:15  p.m.  is  not  very  efficient  and 
indicated  that  unexpected  late-day 
funding  needs  could  cause  large 
changes  in  the  federal  funds  rate. 

Other  commenters  noted  that  a  sizable 
portion  of  federal  funds  transactions 
occur  late  in  the  day.  They  cited  the 
Board's  May  1998  Senior  Financial 
Officer  Survey,  which  indicated  that  on 
a  typical  day  16  percent  of  federal  funds 
transactions  are  arranged  and  18.3 
percent  of  federal  funds  purchases  are 
delivered  after  6:00  p.m.  On  days 
characterized  by  especially  volatile 
payment  flows,  these  figures  increase  to 
17  percent  and  20.6  percent 
respectively.  The  survey  also  indicated 
that  the  shift  toward  later  federal  funds 
transactions  might,  in  part,  reflect  the 
combined  effects  of  low  required  reserve 
account  balances  and  payment  system 
risk  policies  such  as  daylight  overdraft 
caps  and  charges  for  dayhght  overdraft 
credit.  Some  commenters  supported  this 
finding  by  indicating  that  foreign 
respondents  draw  down  on  their 
intraday  credit  lines  with  their  U.S. 
correspondents  early  in  the  morning  in 
order  to  provide  intraday  funding  of 
their  Federal  Reserve  accounts  and 
avoid  daylight  overdraft  charges  or  cap 
breaches.  These  funds  are  returned  to 
the  correspondent  late  in  the  day, 
potentially  complicating  the 
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correspondent's  ability  to  manage  its 
reserve  account  position. 

Those  who  supported  the  proposal 
argued  that  the  benefits  of  a  segmented 
settlement  period  for  Fedwire 
outweighed  any  negative  effects.  The 
benefits  cited  by  commenters  included 
a  more  orderly  settlement  of  reserve 
positions,  reduced  uncertainty  in  the 
management  of  reserve  positions,  and 
reduced  volatility  in  the  federal  funds 
rate.  UMB  Bank  and  Wachovia,  which 
both  opposed  the  proposal,  agreed  that 
a  segmented  settlement  period  would 
facilitate  reserve  account  management 
for  most  banks  with  active  respondent 
customers.  Mellon  Bank,  which  was 
neutral  on  the  proposal,  indicated  that 
large  money  center  institutions  with 
respondent  customers  that  make  late- 
day  transfers  would  benefit  ft-om  a 
Fedwire  segmented  settlement  period. 
The  commenters,  however,  did  not 
quantify  the  frequency  with  which  late- 
day  respondent  transfers  occur,  the  cost 
of  late-day  reserve  account  management 
difficulties,  or  the  number  of  depository 
institutions  likely  to  be  affected  by  any 
restrictions  on  late-day  transfers. 

With  regard  to  operational  issues 
related  to  implementation  of  a 
segmented  settlement  period,  comments 
were  also  mixed.  Of  the  supporters,  four 
preferred  the  use  of  as-of  adjustments, 
two  preferred  operational  changes  to 
Fedwire,  and  the  remaining  six 
institutions  did  not  express  a  particular 
view. 3  In  addition,  of  the  institutions 
that  either  opposed  the  proposal  or  were 
neutral,  one  institution  said,  if  adopted, 
the  proposal  should  be  implemented 
using  as-of  adjustments  and  three 
institutions  preferred  operational 
changes  to  Fedwire.  Supporters  of  as-of 
adjustments  indicated  that  their  use 
would  provide  flexibility  to  permit 
payments  that  do  not  disadvantage  the 
receiving  bank  to  be  accommodated  at 
the  discretion  of  the  receiving  bank. 
Commenters  opposing  the  use  of  as-of 
adjustments,  however,  indicated  that 
their  use  would  result  in  the  proposal 
being  implemented  unevenly,  would 
not  provide  a  sufficient  deterrent  to  late- 
day  transfers,  and  would  be  difficult  to 
enforce.  They  further  indicated  that  the 
as-of  process  does  not  eliminate  the 


Furfine.  "Inlerbank  Payments  and  the  Daily  Federal 
Funds  Rate,"  Working  Paper  (Board  of  Governors  of 
the  Federal  Reserve  System.  August  1998). 


'A  Fedw^ire  segmented  settlement  period  could 
be  implemented  by  allowing  the  receiving 
mstitution  the  option  to  reverse  an  improperly  sent 
transfer  on  the  same  day.  If  this  was  not  possible 
prior  to  the  final  close  of  Fedwire.  then  on  the 
following  day  the  receiving  bank  could  request  that 
the  Federal  Reserve  function  an  as-of  adjustment  to 
its  reserve  position  and  the  reserve  position  of  the 
sending  bank.  Under  another  approach,  the  Fedwire 
funds  transfer  system  might  be  modified  to 
incorporate  a  new  type  code  and/or  new  edit 
criteria  to  detect  and  reject  transfers  sent  on  behalf 
of  respondents  after  6:15  p.m. 


uncertainty  of  late-day  payments 
because  as-of  adjustments  are  granted 
only  after  the  fact  and  are  neither 
automatically  given  nor  necessarily 
beneficial. 

Supporters  of  operational  changes  to 
Fedwire  believed  that  such  changes 
would  be  the  most  effective  means  of 
restricting  respondent  transfers. 
Although  several  other  commenters 
agreed  with  the  effectiveness  of  this 
approach,  they  did  not  support 
potentially  costly  operational  changes  to 
Fedwire  and  the  internal  systems  of  a 
large  number  of  banks  to  accommodate 
the  concerns  of  a  limited  number  of 
money  center  banks.  Commenters  were 
also  concerned  about  implementing  any 
operational  changes  to  Fedwire  at  a  time 
when  depository  institutions  are 
preparing  for  the  century  date  change. 

B.  Effects  on  Respondents  and  Private 
Clearing  Arrangements 

Responses  varied  on  the  effects  of 
late-day  transfer  restrictions  on 
respondent  institutions.  In  most  cases, 
the  commenters  who  supported  the 
proposal  believed  that  transfer 
restrictions  on  respondents  would  not 
significantly  impede  liquidity 
management,  while  the  commenters 
who  opposed  the  proposal  believed  that 
restrictions  could  hamper  respondents' 
ability  to  manage  their  reserve  positions. 

NYCHA  indicated  that  a  significant 
portion  of  the  activity  that  has  caused 
difficulty  for  its  members  is  attributable 
to  respondents  that  maintain  their  own 
Federal  Reserve  accounts  as  well  as 
accounts  at  correspondents.  According 
to  NYCHA,  there  is  very  little  late-day 
transfer  activity  by  banks  that  maintain 
reserve  balances  through  pass-through 
correspondents.  The  Independent 
Bankers  Association  of  America  (IBAA) 
indicated  that  community  banks 
typically  execute  their  Fedwire  funds 
transfers  and  their  investment  and 
reserve  account  management  decisions 
much  earlier  than  6:00  p.m.  Two  other 
commenters  said  that  their  internal  cut- 
off times  for  processing  respondent 
customer  transfers  are  prior  to  the  close 
of  the  Fedwire  funds  transfer  operating 
day. 

In  contrast,  other  commenters  argued 
that  late-day  transfer  restrictions  could 
hamper  respondents'  ability  to  manage 
their  reserve  positions,  especially  if 
their  current  reserve  management 
practices  include  late-day  federal  funds 
transactions  with  respondent  banks  or 
because  respondents  fund  their  balances 
at  other  banks  through  late-day 
transfers.  These  commenters  preferred 
to  have  greater  flexibility  for  moving 
funds  late  in  the  day.  Firstar  and  Bank 
Boston  said  that  they  regularly  send  and 
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receive  funds  transfers  on  behalf  of  their 
respondent  customers  between  6:15  and 
6:30  p.m.  and  that  they  believe  the  cost 
of  implementation  and  the 
inconvenience  to  their  respondent  bank 
customers  of  a  segmented  settlement 
period  outweigh  the  reserve 
management  benefits.  Mellon  Bank  also 
indicated  that  because  respondent  banks 
would  have  to  meet  an  earlier  funding 
deadline  than  would  depository 
institutions  that  are  direct  Federal 
Reserve  account  holders,  respondents 
would  not  be  able  to  participate  fully  in 
;  the  federal  funds  market,  presumably 
making  the  market  more  illiquid  and 
potentially  more  volatile. 

In  addition  to  these  concerns,  the 
Bankers  Clearing  House  indicated  that 
late-day  transfer  restrictions  may  create 
logistical  and  competitive  problems  for 
some  West  Coast  clearing  services.  In 
particular,  if  a  private  clearing 
organization's  settlement  service  has  a 
limited  ability  to  move  final  funds  late 
in  the  day,  it  may  not  be  able  to  compete 
effectively  with  similar  Federal  Reserve 
services.  Similarly,  Visa  U.S.A.,  Inc. 
expressed  concern  that  the  VisaNet  ACH 
settlement  arrangement  might  be 
affected  adversely  if  respondent 
transfers  were  limited  during  the  last 
fifteen  minutes  of  the  Fedwire  funds 
transfer  operating  day.  Several  of  the 
VisaNet  ACH  settlement  participants 
settle  on  behalf  of  respondent 
depository  institutions. 

m.  Conclusion 

The  Board  has  decided  not  to  adopt 
a  Fedwire  segmented  settlement  period. 
Although  a  segmented  settlement  period 
might  provide  an  additional  tool  for 
reducing  uncertainty  in  payment  flows 
by  some  banks,  the  operations  of  other 
entities  would  be  restricted.  It  is  not 
clear  that  such  an  approach  would 
significantly  reduce  uncertainty  and 
volatility  for  the  market  as  a  whole.  For 
example,  respondent  banks  might  react 
to  late-day  transfer  restrictions  by 
advancing  the  timing  of  their  funds 
transfers  to  just  prior  to  their  Fedwire 
cutoff  time.  The  possible  effect  of 
advancing  the  timing  of  respondent 
transfers  might  be  an  increase  in  market 
volatility  during  this  earlier  period, 
albeit  possibly  to  a  level  somewhat  less 
than  that  currently  experienced  very 
late  in  the  day.  Even  if  a  segmented 
settlement  period  did  not  shift  volatility 
earlier,  it  would  likely  result  in  a 
reduction  of  volatility  only  during  the 
last  fifteen  minutes  of  the  Fedwire 
operating  day.  A  significant  reduction  in 
overall  volatility  as  a  result  of  a 
segmented  settlement  period,  therefore, 
seems  unlikely. 


Moreover,  only  a  limited  number  of 
institutions  have  indicated  difficulties 
in  managing  their  Federal  Reserve 
positions  because  of  late-day  respondent 
transfers.  To  a  large  extent,  these 
difficulties  are  a  result  of  the  businesses 
in  which  correspondent  banks  have 
chosen  to  engage,  such  as  intraday 
credit  lines  and  late-day  respondent 
transfer  processing.  In  the  Board's  view, 
affected  correspondent  banks  should 
weigh  the  benefits  of  providing  late-day 
payment  services  to  their  respondent 
customers  against  any  reserve 
management  difficulties  that  the 
provision  of  such  services  may  cause.  If 
a  correspondent  determines  that  late- 
day  transfers  are  causing  excessive 
reserve  management  difficulties,  the 
Board  believes  that  the  correspondent 
can  take  steps  on  its  own  to  mitigate 
these  problems.  Individual  banks,  for 
example,  can  impose  internal  cut-off 
times  for  sending  and  receiving 
respondent  transfers  that  are  earlier  than 
the  Fedv«re  deadlines.'*  Establishing 
earlier  cut-off  times  for  outgoing 
respondent  transfers  will  prevent  late- 
day,  unanticipated  funds  outflows  from 
a  correspondent's  Federal  Reserve 
account.  Likewise,  earlier  cut-off  times 
for  incoming  respondent  transfers, 
although  incapable  of  preventing  the 
inflow  of  funds  from  respondent  banks, 
should  encourage  respondent  banks  to 
process  their  Fedwire  payments  earlier 
because  transfers  received  after  a 
correspondent's  cut-off  time  can  be 
credited  to  the  respondent's  account  as 
of  the  next  banking  day.  Many  banks 
currently  impose  such  internal  cut-off 
times  for  processing  customer  wire 
transfers.  Some  banks,  however,  were 
concerned  that  if  they  were  to  impose 
earlier  internal  cut-off  times  for 
respondent  transfers,  they  may  lose 
these  customers  to  other  institutions 
that  did  not  impose  such  deadlines. 
These  banks  indicated  that  the  only 
uniform  way  to  control  late-day 
respondent  transfers  without  creating 
competitive  issues  among 
correspondent  banks  was  to  impose 
Federal  Reserve  restrictions  on 
respondent  banks.  The  Board  does  not 
believe  that  such  competitive  issues 
warrant  the  imposition  by  the  Federal 


*  State  law  allows  depository  institutions  to 
establish  fixed  cut-off  times  for  the  processing  of 
payment  orders.  Uniform  ODmmercial  Code  (UCC) 
Article  4A  Section  106(a)  states  that  a  receiving 
bank  may  fix  a  cut-off  time  or  times  on  a  funds- 
transfer  business  day  for  the  receipt  and  processing 
of  payment  orders.  Different  cut-off  times  may 
apply  to  different  senders  or  categories  of  payment 
orders.  If  a  payment  order  is  received  after  the 
appropriate  cut-off  time  on  a  funds  transfer 
business  day,  the  receiving  bank  may  treat  t«e 
payment  order  as  received  at  the  opening  of  the 
next  funds  transfer  business  day. 


Reserve  of  respondent  transfer 
restrictions. 

Finally,  implementation  of  a 
segmented  settlement  period  would 
involve  potentially  costly  operational 
changes  to  Fedwire  or  the  use  of  as-of 
adjustments  to  correct  improperly  sent 
transfers.  Operational  changes  would 
not  only  affect  the  Federal  Reserve,  but 
also  the  internal  systems  of  a  large 
nitmber  of  banks.  Likewise,  as-of 
adjustments  would  involve  time- 
consuming  exception  processing  and 
augment  uncertainty  in  reserve 
projections. 

rv.  Analysis  of  Competitive  Effects 

The  Board  has  established  procedures 
for  assessing  the  competitive  effects  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payment  system 
participants.'  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  because  of  differing 
legal  powers  or  constraints  or  because  of 
a  dominant  market  position  of  the 
Federal  Reserve  deriving  from  such 
differences.  The  Board's  decision  not  to 
adopt  a  Fedvnre  segmented  settlement 
period  will  not  adversely  affect  the 
ability  of  other  service  providers  to 
compete  with  the  Federal  Reserve  in  the 
provision  of  large-value  electronic  funds 
transfer  services. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  8, 1998. 

Jennifer  |.  Johnson, 

Secretary  of  the  Board. 

(PR  Doc.  98-33048  Filed  12-11-98;  8:45  am) 

BILLMO  OOOE  C21(M)1-P 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service,  Office  of 
Transportation  and  Property 
KAanagement,  Property  Management 
Division;  Revision  and  Stocking 
Change  of  SF  123A,  Transfer  Order 
Surplus  Personal  Property 
(Continuation  Sheet) 

agency:  General  Services 
Administration. 
action:  Notice. 


summary:  The  General  Services 
Administration/Federal  Supply  Service, 
Office  of  Transportation  and  Property 
Management,  Property  Management 


'  These  procedures  are  described  in  the  Board's 
policy  statement.  "The  Federal  Reserve  in  the 
Payments  System."  as  revised  in  March  1990  (55  FR 
11648,  March  29.  1990). 
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Division  has  revised  the  SF  123A, 
TransferTDrder  Surplus  Personal 
Property  (Continuation  Sheet)  to  make  it 
a  single  sheet  form  instead  of  a  10  part 
form.  Also  because  of  low  usage  the 
form  is  authorized  for  local 
reproduction.  You  can  obtain  a  camera 
copy  in  two  ways: 

On  the  internet.  Address:  http:// 
www.gsa.gov/forms/forms.htm,  or; 

From  Forms-X.  Attn.:  Barbara 
Williams.  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Andrea  Dingle  (703)  305-6190.  This 
contact  is  for  information  about 
completing  the  form  only. 
DATES:  Effective  December  14,  1998. 

Dated:  December  4, 1998. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 
[FR  Doc.  98-33091  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  6820-34-M 


Federal  Register/ Vol.  63.  No.  239 /Monday,  December  14,  1998 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-99-05] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

1.  Proposed  Project 

Evaluating  the  Effectiveness  of 
Tailored  Occupational  Safety  and 
Health  Information  on  the  World  Wide 
Web:  Increasing  Knowledge  and 
Changing  Behavior  of  Residential 
Building  Construction  Contractors — 
New— The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH) — Workers  in  the  construction 
industry  face  higher  than  normal  risks 
of  fatal  injury,  nonfatal  injury,  and 
illness  resulting  from  on-the-job 
exposures.  According  to  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  during  the  period  from 
1980  through  1992,  construction  had  the 
highest  number  of  deaths  resulting  from 
workplace  injury — over  14,000  deaths, 
or  more  than  1,000  deaths  per  year. 
According  to  the  Bureau  of  Labor 
Statistics  (BLS)  and  the  Center  to  Protect 
Workers'  Rights  (CPWR),  construction 
had  the  highest  number  of  deaths 
resulting  from  injury  (1,039)  and  the 
third  highest  rate  of  fatal  injury  (13.9 
deaths  per  100,000  workers)  in  1996. 

The  majority  of  construction 
companies  are  very  small.  According  to 
Dun  and  Bradstreet,  96%  of  residential 
building  contractors  employ  less  than 
15  workers  on  average;  over  80% 
employ  less  than  5  workers.  In  general, 
small  companies  have  insufficient 


resources  to  identify  and  apply  risk  and 
prevention  information  relevant  to  their 
operations.  According  to  a  recent  study 
(conducted  by  NIOSH),  lack  of  tailored, 
relevant,  and  timely  occupational  safety 
and  health  information  is  a  major  ban-ier 
identified  by  small  construction 
contractors. 

The  goals  of  this  investigation  are  to: 
1)  explore  the  effectiveness  of  tailored 
safety  and  health  information  that  is 
developed  based  on  the  individual 
contractor's  construction  specialties  and 
specific  operations,  as  well  as  the 
contractor's  psychosocial  factors;  and  2) 
explore  the  effectiveness  of  the  Internet 
World  Wide  Web  as  a  mechanism  for 
delivering  tailored  safety  and  health 
information.  Specifically,  the  goal  of 
this  data  collection  is  to  compare  the 
effectiveness  of  tailored  Internet 
messages  (based  on  interactive  Internet 
and  computer-tailoring  technologies), 
non-tailored  Internet  messages  (based 
on  current  static,  menu-driven,  non- 
interactive  models),  tailored  print 
messages  delivered  by  direct  mail,  and 
non-tailored  print  messages  delivered 
by  direct  mail  in  influencing  changes  in 
safety-  and  health-related  knowledge, 
intentions,  and  behaviors.  Messages  will 
address  two  leading  cases  of  injuries 
and  illnesses  in  construction:  falls  and 
silicosis. 

The  data  collected  in  this  study  will 
be  used  to  further  current  understanding 
of  tailoring  safety  and  health 
information  utilizing  the  Internet,  and 
the  relative  effectiveness  of  this 
approach  when  compared  to  traditional 
and  current  mechanisms  of 
communicating  safety  and  health 
information.  The  data  collected  in  this 
study  will  also  be  used  to  provide  a 
basis  for  developing  industry-specific 
occupational  safety  and  health 
information  systems  that  provide 
relevant  timely  risk  and  prevention 
information,  especially  to  small 
business  owners.  The  total  cost  to 
respondents  is  $3,300.00. 


Respondents 


Residential  Building  Construction  Contractors 


No.  of  re- 
spondents 


250 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


.33 


Total  burden 
(in  hrs.) 


165 


2.  The  development  and 
implementation  of  a  theory-based 
health  communications  intervention  to 
decrease  silica  dust  exposure  among 
masonry  workers— New— The  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH)— Construction  is  the 
most  frequently  recorded  industry  on 


death  certificates  with  mention  of 
silicosis.  Overexposure  to  crystalline 
silica  is  well  documented  in  the 
construction  industry,  especially  in 
brick  laying  and  masonry.  According  to 
1993  BLS  data,  there  are  136,139  (at 
24,362  establishments)  masonry  and 
brick  laying  workers  in  the  U.S.  and 


according  to  a  recent  study, 
approximately  17,400  masonry  and 
plastering  workers  are  exposed  to  at 
least  five  times  the  NIOSH 
recommended  exposure  limit  (REL  for 
crystalline  silica)  and  of  these  workers, 
an  estimated  80  percent  of  them  are 


exposed  to  at 
REL. 
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only  must  cor 
improved,  bu 
persuaded  to 
employers  mi 
workers  with 
controls  and  t 
has  too  often 
and  attitudes 
employers.  Si 
tremendous  ii 
workers  and  s 
may  differ  fro 
to  focus  on  th 
and  theory-dr 
interventions 
promote  prott 
develop  mess 


Charles  W.  Gol 
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exposed  to  at  least  10  times  the  NIOSH 
REL. 

To  effectively  prevent  silicosis,  not 
only  must  control  measures  be 
improved,  but  workers  must  be 
persuaded  to  protect  themselves  and 
employers  must  be  motivated  to  provide 
workers  with  proper  engineering 
controls  and  training.  Previous  research 
has  too  often  focused  on  the  behaviors 
and  attitudes  of  workers  and  not  on 
employers.  Since  employers  have  a 
tremendous  influence  on  the  health  of 
workers  and  since  their  motivations 
may  differ  from  workers',  it  is  important 
to  focus  on  them  as  well.  Well-designed 
and  theory-driven  commimication 
interventions  have  the  capacity  to 
promote  protective  health  behaviors.  To 
develop  messages  that  will  have  the 


greatest  success  at  motivating  workers  to 
protect  themselves  and  employers  to 
protect  their  workers  from  silicosis, 
information  on  workers'  and  employers' 
beliefs,  attitudes,  and  behaviors 
regarding  silicosis  must  be  determined. 
A  recently  completed  pilot-study 
indicated  a  need  to  motivate  employers 
to  provide  appropriate  engineering 
controls  and  respiratory  protection  and 
a  need  to  persuade  workers  to  protect 
themselves. 

The  goal  of  this  project  is  to  develop 
a  health  communication  intervention 
program  targeting  both  masonry 
contractors  and  workers  that  will 
increase  the  use  of  engineering  controls 
(specifically,  wet-sawing)  and 
respiratory  protection.  The 
aforementioned  pilot  study  will  serve  as 


a  foundation  upon  which  the 
intervention  will  be  developed.  The 
effectiveness  of  the  intervention  will  be 
evaluated  using  a  pre-post  test 
questionnaire. 

The  study  results  will  provide  a  basis 
for  intervention  programs  that  masonry 
contnactors  can  use  to  educate  their 
workers  regarding  risk  of  exposure  to 
silic&dust  on  masonry  work  sites.  The 
methodology  could  be  applied  to  other 
construction  procedures  such  as  jack 
hammering,  sand  blasting,  and  similar 
dust  producing  procedures  to  produce 
similar  intervention  programs. 
Eventually  we  would  hope,  silica 
exposures  among  construction  workers 
would  decrease  significantly.  The  total 
cost  to  respondents  is  $0.00. 


Respondents 


No.  ot  re- 
spondents 


No.  ot  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


Total  burden 
(in  hrs.) 


Workers  .... 
Contractors 

Total  ... 


200 
20 


0.33 
0.33 


132 
13.2 


1452 


CliArles  W.  Gollmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FH  Doc.  98-33035  Filed  12-11-98;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0453] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Medical 
Devices:  Third-Party  Review  Program 
Under  U.S./EC  MRA 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  13, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235, 


Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Devices:  Third-Party  Review 
Program  Under  U.S./EC  MRA  (OMB 
Control  Number  0910-0378 — Extension) 

The  third-party  program  under  the 
United  States/European  Community 
Mutual  Recognition  Agreement  (U.S./EC 
MRA)  is  intended  to  implement  that 
part  of  U.S./EC  MRA  that  covers  the 
exchange  of  quality  system  evaluation 
reports  for  all  medical  devices  and 
premarket  evaluation  reports  for 
selected  low-to-moderate  risk  devices. 
Under  MRA,  firms  may  apply  to  become 
designated  as  a  U.S.  Conformity 
Assessment  Body  (CAB).  Firms  who  are 
designated  will  be  qualified  to  conduct 
quality  system  evaluations  for  all  classes 
of  devices  and  product-type 
examinations  and  verifications  for 
selected  devices  based  on  EC 
requirements  under  the  voluntary'  third- 
party  program  authorized  by  MRA. 
Firms  designated  as  EC  CAB's  could,  in 
turn,  conduct  quality  system 


evaluations  for  all  classes  of  devices  and 
premarket  510(k)  evaluations  for 
selected  devices  based  on  FDA 
requirements.  Under  the  voluntary 
third-party  program,  reports  of  these 
evaluations  would  be  submitted  by  EC 
CAB's  to  FDA.  EC  CAB's  would  also  be 
required  to  maintain  copies  of  their 
evaluation  reports. 

In  the  Federal  Register  of  August  4, 
1998463  FR  41573).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  The  agency 
received  two  comments. 

One  comment  questioned  why  FDA 
chose  12  as  the  number  of  U.S.  CAB's, 
when  Europe  already  has  20.  The 
agency's  estimate  is  based  on 
discussions  with  the  National  Institute 
of  Science  and  Technology  of  the  U.S. 
Department  of  Commerce  and  officials 
of  other  standards  organizations  as  well 
as  firms  who  have  expressed  interest 
directly  to  FDA.  FDA  still  believes  that 
12  is  the  appropriate  number. 

The  other  comment  questioned  why 
FDA  did  not  include  all  eligible  class  I 
and  class  II  devices  in  the  program.  FDA 
did  not  include  in  the  program  three 
class  I  devices  that  are  regulated  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  because  FDA 
determined  that  it  would  not  be  cost 
effective  to  train  CBER  employees  in  the 
program  for  only  three  devices.  FDA 
included  in  the  program  the  97  class  II 
devices  for  which  guidance  and/or 
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recognized  standards  exist  and  which 
represent  60  percent  of  the  510(k)s  we 
receive  each  year.  If  the  program  is 


successful,  FDA  will  add  additional 
devices,  as  appropriate. 


FDA  estimates  the  burden  of  this 
collection  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden' 


Item 


Requests  for  designation  as  U.S.  CAB 
Premarket  reports  by  EC  CAB's 
Quality  system  reports  by  EC  CAB's 
Total 


No.  of 
Respondents 


12 
20 
20 


Annual 

Frequency  per 

Response 


1 
5 
5 


Total  Annual 
Responses 


12 
100 
100 


Hours  per 
Response 


24 
40 
32 


'There  are  no  capital  exists  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


Total  Hours 


288 
4,000 
3,200 
7,488 


Item 


Reconjs  of  evaluation  of  premarket  submissions  by 

EC  CAB'S 
Records  of  evaluation  of  quality  systems 
Total 


t^.  of 
Recordkeepers 


20 
20 


Annual 
Frequency  per 
Recordkeeping 


5 
5 


Total  Annual 
Records 


100 
100 


Hours  per 
Recordkeeper 


10 
10 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectkwi  of  infomation 


Total  Hours 


1.000 
1,000 
2,000 


The  burdens  are  explained  as  follows: 
I.  Reporting 

A.  Requests  for  Designation  as  U.S.  CAB 

Under  this  program,  U.S.  firms  may 
apply  for  designation  as  a  U.S.  CAB. 
Such  designation  will  enable  that  firm 
to  perform  third-party  evaluations  of 
U.S  products  for  export  to  EC. 
Likewise,  European  firms  may  apply  to 
be  designated  as  EC  CAB's,  which  will 
enable  them  to  perform  third-party 
evaluations  of  products  to  be  exported 
to  the  United  States.  The  application  for 
nomination  as  an  EC  CAB  does  not 
represent  an  information  collection 
burden  subject  to  the  PRA  because  the 
designation  procedure  is  an  internal 
process  which  is  required  by,  and 
administered  by,  European  authorities. 
Only  the  application  for  designation  as 
a  U.S.  CAB  represents  a  paperwork 
burden  under  the  PRA.  The  agency 
anticipates,  based  on  discussions  with 
the  National  Institute  of  Science  and 
Technology  of  the  U.S.  Department  of 
Commerce  and  officials  of  other 
standards  organizations,  as  well  as  firms 
who  have  expressed  interest  directly  to 
FDA,  that  approximately  12 
applications  for  designation  as  U.S. 
CAB's  will  be  received. 

B.  Premarket  Reports 

Under  this  program,  EC  CAB's  will  be 
able  to  perform  third-party  evaluations 
for  certain  products  produced  in  Europe 
for  export  to  the  United  States.  EC 
CAB's  would  be  required  to  submit 
reports  of  their  evaluations  to  FDA. 
Based  upon  information  gathered  during 


the  negotiation  of  U.S./EC  MRA,  the 
agency  anticipates  that  European 
manufacturers  will  request  third-party 
evaluation  for  approximately  100 
medical  device  products  annually.  The 
agency  further  estimates,  based  on 
dialogue  with  EC  officials,  that  20  firms 
will  be  designated  to  act  as  EC  CAB's. 

C.  Quality  System  Reports 

Under  this  program,  EC  CAB's  will  be 
able  to  perform  third-party  evaluations 
of  the  quality  systems  established  by 
manufacturers  of  European  products 
produced  for  export  to  the  United 
States.  EC  CAB's  would  be  required  to 
submit  reports  of  their  evaluations  to 
FDA.  Based  upon  information  gathered 
during  the  negotiation  of  U.S./EC  MRA, 
the  agency  anticipates  that  European 
manufacturers  will  request  third-party 
evaluations  for  approximately  100 
medical  device  products  annually.  The 
agency  estimates  that  20  EC  CAB's  will 
perform  these  evaluations. 

II.  Recordkeeping 

As  stated  previously,  firms  designated 
as  EC  CAB's  will  be  able  to  perform 
third-party  evaluations  of  quality 
systems  and  premarket  submissions  for 
certain  products  produced  for  export  to 
the  United  States.  Such  evaluation  will 
be  conducted  consistent  with  FDA's 
regulatory  requirements,  and  FDA  will 
require  the  reviewers  to  keep,  in  their 
records,  a  copy  of  the  report  that  they 
submit  to  FDA  for  each  evaluation.  The 
agency  anticipates  that  100  premarket 
reports  and  100  quality  system  reports 
will  be  generated  and  required  to  be 
maintained  by  EC  CAB's  annually. 


Thus,  the  agency  estimates  that  100 
records  of  evaluations  of  quality  systems 
and  premarket  submissions  will  be 
retained  by  the  designated  EC  CAB's. 
Based  on  experience  with  the  Third- 
Party  Review  Pilot  Program,  which  was 
announced  in  the  Federal  Register  of 
April  3,  1996  (61  FR  14789),  the  agency 
anticipates  that  each  recordkeeper  will 
require  no  more  than  2  hours  of 
recordkeeping  per  review.  The  agency  is 
estimating  five  reviews  per  respondent 
and  a  total  of  10  hours  per  recordkeeper. 

Dated:  December  4. 1998. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-33054  Filed  12-11-98;  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-1 063] 

Announcement  of  a  New  Format  for 
Export  Certificates 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  a 
new  format  for  export  certificates.  The 
new  format  features  the  use  of  several 
security  measures  in  the  paper  used  to 
print  export  certificates  to  deter 
falsification  of  or  tampering  with  FDA- 
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Format  for 

Iministration, 


issued  export  certificates.  The  new 
format  may  also  help  authenticate 
export  certificates. 

DATES:  The  agency  will  begin  issuing 
export  certificates  using  the  new  fonnat 
after  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 

SUPPLEMENTARY  INFORMATION:  Firms 
exporting  products  ft-om  the  United 
States  are  often  asked  by  foreign 
customers  or  foreign  governments  to 
supply  a  certification  relating  to 
products  subject  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and 
other  FDA-administered  acts. 
Certification  is  the  process  by  which  a 
formal  or  official  attestation  is  made 
concerning  a  product's  regulatory  status 
or  the  system  by  which  a  commodity  is 
manufactured.  Certification  does  not 
show  that  FDA  has  "approved"  the 
product  for  export;  however,  some 
certificates  reflect  that  the  product  has 
been  approved  for  marketing  in  the 
United  States. 

FDA  currently  issues  several  types  of 
certificates.  In  brief,  the  principal 
certificates  are: 

1.  Certificates  to  Foreign 
Government — used  for  products  that 
may  be  legally  marketed,  sold,  offered 
for  sale,  or  distributed  in  the  United 
States.  For  food  products,  these  are 
commonly  known  as  "certificates  of  ft«e 
sale"  or  "certificates  of  export." 

2.  Certificates  of  Exportability — used 
for  products  that  meet  the  requirements 
for  export  under  section  801(e)  or  802  of 
the  act  (21  U.S.C.  381(e)  or  382))  but 
may  not  otherwise  be  marketed,  sold, 
offered  for  sale,  or  distributed  in  the 
United  States. 

3.  Certificates  of  a  Pharmaceutical 
Product — used  for  pharmaceutical 
products  and  conform  to  the  format  in 
the  World  Health  Organization's 
"Certification  Scheme  on  the  Quality  of 
Pharmaceutical  Products  Moving  in 
International  Commerce." 

FDA's  Center  for  Biologies  Evaluation 
and  Research,  Center  for  Drug 
Evaluation  and  Research,  Center  for 
Devices  and  Radiological  Health,  Center 
for  Food  Safety  and  Applied  Nutrition, 
and  Center  for  Veterinary  Medicine 
receive  and  process  requests  for  export 
certificates  for  products  subject  to  their 
respective  authorities. 

Recently,  there  has  been  an  increasing 
demand  for  export  certificates,  as  well 
as  requests  from  foreign  governments  to 
authenticate  certificates  and  instances 
where  FDA  has  found  counterfeit  or 
falsified  certificates.  Consequently,  to 


facilitate  the  issuance  and  tracking  of 
export  certificates,  deter  unscrupulous 
persons  from  making  counterfeit  or  false 
certificates  or  otherwise  tampering  with 
export  certificates,  and  to  help  foreign 
govermnents  identify  authentic,  FDA- 
issued  export  certificates  more  readily, 
FDA  has  adopted  a  new  format  for  its 
export  certificates.  The  new  format 
features  the  use  of  several  security 
measures  in  the  paper  used  for  export 
certificates. 

FDA  will  begin  using  the  new  format 
on  certificates  issued  after  January  1, 
1999.  The  procedures  for  requesting  and 
issuing  export  certificates,  as  well  as  the 
text  of  the  certificates  themselves,  will 
remain  unchanged. 

However,  FDA  will  not  use  the  new 
format  on  European  Union  (EU)  Export 
Health  Certificates.  These  certificates 
are  for  fishery  products  intended  for 
import  into  the  EU  and  are  not 
considered  to  be  FDA  certificates. 

FDA  is  notifying  foreign  embassies 
and  its  counterpart  govermnent  agencies 
of  the  new  format  and  also  advising 
them  that  otherwise  valid  export 
certificates  issued  before  January  1, 
1999,  remain  valid.  Consequently, 
persons  whose  export  certificates  were 
issued  before  January  1,  1999,  but  expire 
after  that  date,  should  not  need  to 
replace  those  certificates. 

Dated:  December  4,  1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-33052  Filed  12-11-98;  8:45  am] 

BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-1 109] 

Mercury  Compounds  in  Drugs  and 
Food;  Request  for  Data  and 
Information 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  data  and 

information. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
call-for-data  to  identify  food  and  drug 
products  that  contain  intentionally 
introduced  mercury  compounds,  e.g., 
mercurous  chloride,  mercuric  chloride, 
phenylmercuric  acetate,  thimerosal.  The 
agency  is  seeking  both  quantitative  and 
qualitative  information  about  the 
mercury  compounds  in  these  food  and 
drug  products.  This  request  is  part  of 
the  implementation  of  the  Food  and 


Drug  Administration  Modernization  Act 
of  1997  (FDAMA). 

DATES:  Submit  data  and  information  by 
March  15,  1999.  Submit  written  general 
comments  by  March  15, 1999. 
ADDRESSES:  Submit  written  general 
comments  on  this  call-for-data  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630.Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  information  on 
human  drug  products  to  the  Division  of 
Over-the-Counter  (OTC)  Drug  Products 
(HFD-560),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Submit 
information  on  veterinary  drug  products 
to  the  Division  of  Epidemiology  and 
Surveillance  (HFV-210),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Submit 
information  on  food  products,  including 
dietary  supplements,  to  the  Office  of 
Special  Nutritionals  (HFS-456),  Center 
for  Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  human  drug  products:  Gerald  M. 
Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
560).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
2222. 
FcT  veterinary  drug  products:  William 
C.  Keller,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-6641. 
For  food  and  dietary  supplement 
products:  Sharon  A.  Ross,  Center 
for  Food  Safety  and  Applied 
Nutrition  (HFS-456),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205- 
5343. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDAMA  (Pub.  L.  105-115)  was 
enacted  on  November  21,  1997.  Section 
413  uf  FDAMA,  entitled  "Food  and 
Drug  Administration  Study  of  Mercury 
Compounds  in  Drugs  and  Food," 
requires  FDA  to:  (1)  Compile  a  list  of 
drugs  and  foods  that  contain 
intentionally  introduced  mercury 
compounds,  and  (2)  provide  a 
quantitative  and  qualitative  analysis  of 
the  mercury  compounds  in  this  list. 
FDAMA  requires  the  agency  to  compile 
the  list  and  provide  the  analysis  within 
2  years  after  the  date  of  its  enactment. 
The  statute  does  not  differentiate 
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whether  the  mercury  compound  is 
present  in  the  products  as  an  active  or 
an  inactive  ingredient.  Therefore,  FDA 
is  requesting  data  and  information  on 
any  mercury  compounds,. present  as 
active  or  as  inactive  ingredients,  in  any 
human  or  veterinary  drug  (prescription 
or  OTC)  product  or  any  food  product, 
including  dietary  supplements. 

n.  Mercury  Compounds  in  Human  Drug 
Products 

There  are  several  different  types  of 
mercury  compounds  that  have  been 


used  in  human  drug  products.  Inorganic 
mercury  salts  used  include  mercurous 
chloride  (calomel)  and  mercuric 
chloride  (bichloride  of  mercury). 
Organic  aryl  mercury  compounds  used 
include  phenylmercuric  acetate  and 
phenylmercuric  nitrate.  Some  of  these 
mercury  compounds  (e.g., 
phenylmercuric  acetate  and 
phenylmerciuic  nitrate)  have  been  used 
as  both  active  and  inactive  ingredients. 
Some  mercury-containing  drug  products 
have  been  marketed  by  prescription  and 
others  have  been  marketed  OTC  only. 


FDA  has  already  evaluated  the  safety 
and  effectiveness  of  many  of  the  OTC 
uses  of  mercury  compounds  as  part  of 
its  OTC  drug  review.  Many  mercury 
compounds  used  as  active  ingredients 
in  OTC  drug  products  have  been  foimd 
to  be  not  generally  recognized  as  safe 
(GRAS)  and  effective  and  are  classified 
as  new  drugs.  These  mercury 
ingredients  are  Usted  in  §  310.545(a)  (21 
CFR  310.545(a))  (see  Table  1  of  this 
document). 


Table  1.— Mercury  Ingredients  Listed  in  21  CFR  310.545(a) 


Rulemaking  and  Ingredients 

Paragraph 

Dandruff/seborrtieic  dermatitis/psoriasis  drug  products  (Docket  No.  82N-0214) 

310.545(a)(7) 

Mercury  oleate 

External  analgesic  dmg  products:  Poison  ivy/poison  oak/poison  sumac  drug  products  (Docket  No.  78N- 
301 P) 
Mertxomin  (mercurochrome) 

310.545(a)(10)(vii) 

Mercuric  ctiloride  (bichloride  of  mercury,  mercury  chloride) 

Laxative  dmg  products:  Stimulant  laxatives  (Docket  No.  78N-036L) 

310.545(a)(12)(iv) 

Calomel  (mercurous  chksnde) 

Skin  bleaching  drug  products  (Docket  No.  78N-O065) 

310.545(a)(17) 

Mercury,  ammoniated 

Skin  protectant  drug  products:  Poison  ivy/poison  oak/poison  sumac  drug  products  (Docket  No.  78N-021P) 

310.545(a)(18)(vl) 

Mertxomin  (mercurochrome) 

Mercuric  chloride  (bichloride  of  mercury,  mercury  chtoride) 

Ophthalmic  drug  products:  Anti-infective  (Docket  No.  80N-0145) 

310.545(a)(21)(ii) 

Mercuric  oxide,  yeltow 

First  akl  antiseptic  dmg  products  (Docket  No.  75N-183F) 

310.545(a)(27)(i) 

Ammoniated  mercury 

Cak>mel  (mercurous  chkxide) 

Mertxomin  (mercurochrome) 

Mercufenol  chtoride  (ortho-chloromercuriphenol,  orttio-hydroxyphenylmercuric  chtoride) 

Mercuric  chtoride  (bichlorkle  of  mercury,  mercury  chkxide) 

Mercuric  oxide,  yellow 

Mercuric  salicylate 

Mercuric  sulfide,  red 

Mercury 

Mercury  oleate 

Mercury  sulfide 

Nitromersol 

Para-chtoromercuriphenol 

Phenylmercuric  nitrate 

Thimerosal 

Vitromersol 

Zytoxin 

Antimrcrobial  diaper  rash  dmg  products  (Docket  No.  75N-183D) 

310.545(a)(27)(ii) 

Para-chloromercuriphenol 

Any  other  ingredient  containing  mercury 

Vaginal  contraceptive  drug  products  (Docket  No.  80N-0280) 

310.545(a)(28) 

Phenylmercuric  acetate 

^\^^f\^^^f 

Ptienylmercuric  nitrate 

Any  other  ingredient  containing  mercury 

FDA  has  also  considered  mercury 
compounds  as  inactive  ingredients  in 
OTC  ophthalmic  drug  products.  Section 
349.50(c)(3)  of  the  final  monograph  for 
OTC  ophthalmic  drug  products  (21  CFR 
349.50(c)(3))  states: 

For  ophthalmic  drug  products  containing 
mercury  compounds  used  as  a  preservative. 
"This  product  contains  (name  and  quantity 
of  mereury-containing  ingredient)  as  a 
preservative.  Do  not  use  this  product  if  you 
are  sensitive  to"  (select  one  of  the  following: 


"mercury"  or  "(insert  name  of  merciuy- 
containing  ingredient)  or  any  other 
ingredient  containing  mercury)." 

The  agency  is  aware  that  mercury 
compoimds  (e.g.,  phenylmercuric 
acetate  and  thimerosal)  are  used  as  a 
preservative  in  OTC  nasal  solution 
products  and  prescription  ophthalmic 
drug  products.  Phenylmercuric  nitrate  is 
also  present  in  some  oral  homeopathic 
drug  products  and  may  be  present  in 


other  homeopathic  drug  products. 
Therefore,  homeopathic  drug  products 
are  included  in  this  call-for-data. 

III.  Mercury  Compounds  in  Veterinary 
Drug  Products 

Currently,  there  are  no  approved 
veterinary  drug  products  that  contain  a 
mercury  compoimd  as  an  active 
ingredient.  There  is  some  limited  use, 
however,  of  mercury  compounds  in 
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veterinary  drug  products.  These 
products  are  all  unapproved  OTC 
products  for  use  in  nonfood  species.  For 
instance,  older  text  books  may  contain 
an  indication  for  red  mercuric  iodide 
petrolatum  as  a  compounded 
counterirritant.  An  aqueous  formulation 
of  red  mercuric  iodide  is  commercially 
marketed  with  that  indication. 
Mercurochrome  is  currently  marketed 
for  treating  bacterial  diseases  of 
ornamental  fish.  The  potential  exists  for 
some  limited  use  of  mercury 
compounds  as  inactive  ingredients, 
such  as  preservatives,  particularly  in 
unapproved  products. 

rv.  Mercury  Compounds  in  Food 
Products 

The  agency  has  limited  information 
on  the  intentional  addition  of  mercury- 
containing  compounds  to  food  products. 
Under  section  201  (s)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321(s)),  an  ingredient  used  in 
food  or  as  food  must  be  an  approved 
food  additive  or  it  must  be  GRAS  for  its 
intended  food  use.  Currently,  FDA  has 
not  approved  any  mercury-containing 
compounds  as  food  additives  and  does 
not  consider  any  mercury-containing 
compounds  to  be  GRAS. 

Substances  that  are  "dietary 
ingredients"  as  defined  in  section 
201(ff)  of  the  act  are  exempt  from  the 
food  additive  provisions  of  the  act 
under  section  201(s)(6).  Under  the  act, 
dietary  supplement  ingredients  subject 
to  section  201(ff)  do  not  require  FDA 
premarket  scrutiny  or  approval. 
Additionally,  ingredients  subject  to  this 
section  of  the  act  do  not  need  to  be 
registered  with  FDA.  Consequently, 
FDA  has  no  listing  of  mercury- 
containing  compounds  that  are  used  as 
dietary  ingredients  in  dietary 
supplements. 

The  agency  is  aware  that  some 
categories  of  products  marketed  as 
dietary  supplements  in  the  United 
States  may  contain  a  source  of  added 
mercury.  Products  similar  to  those  that 
are  used  as  traditional  medicines  in 
other  countries  may  sometimes  be 
marketed  as  dietary  supplements  in  the 
United  States.  For  example,  mercury- 
containing  compounds  are  used  in 
traditional  Chinese  medicines.  The 
Chinese  Herbal  Materia  Medica  (Ref.  1) 
reports  that  cinnabar  (mercuric  sulfide; 
cinnabaris  or  zhu  sha  in  Mandarin 
Chinese)  and  calomel  (mercurous 
chloride;  calomelas  or  qing  fen  in 
Mandarin  Chinese)  have  been  widely 
used  as  a  sedative  and  detoxicant  and  to 
treat  constipation  and  edema, 
respectively.  The  California  Department 
of  Health  Services  reported  that  5  of  260 
traditional  Chinese  medicines  available 
in  the  retail  marketplace,  which  they 


examined,  listed  cinnabar  as  an 
ingredient  on  the  label  (Ref.  2).  In  this 
study,  35  of  251  products  that  were 
screened  for  mercury  content  were 
found  to  contain  significant  quantities 
of  mercury  (Refs.  2  and  3).  Additionally, 
the  study  showed  that  most  of  the 
products  that  contained  significant 
quantities  of  mercury  did  not  list 
mercury  sources  on  the  label.  Therefore, 
it  is  not  possible  to  determine  whether 
the  mercury  in  these  products  is 
intentionally  added  or  is  present  as  an 
unintended  ingredient  or  contaminant. 
Other  than  this  limited  information, 
FDA  is  not  aware  of  other  uses  of 
mercury  in  dietary  supplements. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Compendium  of  Asian  Patent  Medicines, 
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VI.  Call-for-Data  and  Information 

In  order  to  prepare  the  list  and 
provide  the  analysis  required  by  section 
413  of  FDAMA,  the  agency  is  requesting 
all  manufacturers  of  any  food,  including 
dietary  supplement,  and  human  or 
veterinary  drug  product  (prescription  or 
OTC)  containing  any  intentionally 
introduced  mercury  compounds, 
whether  used  as  an  active  or  inactive 
ingredient,  to  provide  FDA  the 
following  information  for  each  product: 

1.  The  commercial  name  of  the 
product  that  contains  the  mercury 
compound; 

2.  The  chemical  name  (USAN  or 
established  name,  if  one  exists)  of  the 
mercury  compound{s)  present  in  the 
drug  product;  the  Chemical  Abstract 
Service  (CAS)  registry  (Reg.)  number 
(No.)  and  the  CAS  preferred  chemical 
name  of  the  mercury  compound(s) 
present  in  the  food  or  dietary 
supplement  product; 

3.  The  quantitative  amount  of  the 
mercury  compound  present  in  the 
product.  State  as  either  quantity  per 
dosage  unit  or  per  quantity  of  product 
(e.g.,  ounce  or  gram).  State  whether 
amount  is  calculated  on  a  weight  to 
weight  (w/w)  or  weight  to  volume  (w/ 
v)  basis,  where  applicable; 

4.  State  the  purpose  of  the  mercury 
compound  in  the  product.  If  an  active 


ingredient,  state  the  pharmacologic 
use(s)  of  the  product.  If  an  inactive 
ingredient,  state  the  function  (e.g., 
preservative); 

5.  Provide  a  copy  of  the  product's 
labeling;  and 

6.  Estimate  the  amount  of  the  mercury 
compound  used  annually  in 
manufacturing  the  product. 

VII.  Request  for  Data  and  Information 

Affected  manufacturers  should,  on  or 
before  March  15,  1999,  submit  the  data 
and  information  requested  in  section  VI 
of  this  document.  Two  copies  of  the 
data  and  information  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Data  and  information 
should  be  addressed  to  the  appropriate 
FDA  centers  (Drug  Evaluation  and 
Research,  Veterinary  Medicine,  or  Food 
Safety  and  Applied  Nutrition) 
(addresses  above).  All  submitted  data 
and  information  on  the  quantitative 
amount  of  the  mercury  compound 
present  in  the  product  (unless  the 
information  appears  in  product  labeling) 
and  the  amount  of  the  mercury 
compound  used  annually  in 
manufacturing  the  product  will  be 
handled  as  confidential  by  the  agency 
under  21  CFR  20.61.  General  comments 
on  this  call-for-data  should  be  addressed 
to  the  Dockets  Management  Branch 
(address  above).  General  comments  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  general  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  7.  1998. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  98-33053  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food'and  Drug  Administration 

[Docket  No.  98F-1 1221 

GEO  Specialty  Chemicals;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Adm-'/iistration  (FDA)  is  announcing 
that  GEO  Specialty  Chemicals  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
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dimethylolpropionic  acid  as  a  pigment 
dispersant  for  pigments  used  as 
components  of  food-contact  articles. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4637)  has  been  filed  by 
GEO  Specialty  Chemicals,  c/o  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3725 
Pigment  dispersants  (21  CFR  178.3725) 
to  provide  for  the  safe  use  of 
dimethylolpropionic  acid  as  a 
dispersant  for  pigments  used  as 
components  of  food-contact  articles. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Dated:  December  1,  1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-33055  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  41«(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Industry  Training  on  Electronic 
Records;  Electronic  Signatures;  Video 
Teleconferences;  Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

The  Food  and  Drug  Administration 
(FDA)  (Office  of  External  Affairs.  Office 
of  Regulatory  Affairs,  Center  for 
Biologies  Evaluation  and  Research, 
Center  for  Drug  Evaluation  and 
Research,  and  the  Center  for  Devices 
and  Radiological  Health)  is  announcing 
the  following  meeting  (video 
teleconferences)  entitled  "Industry 
Training  on  21  CFR  Part  11."  The  topics 
to  be  discussed  are  current  good 
manufacturing  practice  electronic 
recordkeeping  requirements,  validation 
of  electronic  recordkeeping  systems, 
and  the  answers  to  ft^quently  asked 
questions  on  part  11  (21  CFR  part  11). 


Date  and  Time:  The  meeting  will  be 
held  on  Tuesday.  January  12,  1999,  1 
p.m.  to  4  p.m.  Registration  information 
should  be  faxed  to  the  contact  person 
listed  in  Table  1  of  this  document  by 
January  8,  1999. 

Contact  Person:  Laura  C.  Woolf, 
Office  of  Communications,  Training  and 
Manufacturers  Assistance  (HFM-40). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852,  301-827-3840.  FAX  301- 
827-3843.  e-mail  address 
"woolf@cber.fda.gov". 
SUPPLEMENTARY  INFORMATION: 
These  video  teleconferences  are 
intended  to  inform  the  FDA  regulated 
industries,  and  especially,  small 
business  about  the  requirements  for 
electronic  recordkeeping  according  to 
part  11  and  to  provide  for  a  dialogue 
with  FDA.  These  video  teleconferences 
address  the  requirements  of  both  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (Pub.  L.  104-121)  that 
mandates  outreach  activities  by 
Government  agencies  directed  to  small 
businesses  and  section  406  (b)  of  The 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (Pub.  L.  No. 
105-115)  that  calls  for  involvement  of 
FDA  with  its  stakeholders  in 
cooperative  activities  to  assure  the 
quality  of  marketed  products. 

Location:  The  meeting  (video 
teleconferences)  will  be  held  as  follows: 


TABLE  1  .—Public  Meeting  (Video  Teleconferences) 

FDA  Office/Region 

Meeting  Address 

Time 

Contact  Person 

Cincinnati  District  Olfice 

6751  Steger  Dr.,  Cincinnati,  OH 

1  p.m.  to  4  p.m.,  eastern  standard 

Geraldine  H.  Cot*  (HFR-MA430). 

45237 

time  (e.s.t.) 

Food  and  Drug  Administration, 
6751  Steger  Dr.,  Cincinnati.  OH 
45237.  513-679-2700,  ext. 
100,  FAX  513-679-2771 

New  Jersey  District  Office 

10  Waterview  Blvd..  SdFI..  Par- 

1  p.m.  to  4  p.m.,  e.s.t. 

Marie  T.  Falcone  (HFR-SW17), 

sippany.  NJ  07054 

Food  and  Drug  Administration, 
900  U.S.  Customhouse,  2d  & 
Chestnut  Sts.,  Philadelphia,  PA 
19106.215-597-4391,  exL 
4003.  FAX  215-597-5798 

Chicago  District  Office 

300  South  Riverside  Plaza,  suite 

12  m.  to  3  p.m.,  central  standard 

Joe  T.  Petty  (HFR-CE1),  Food 

500  South.  Chicago.  IL  60606 

time  (e.s.t.) 

and  Dnjg  Administration,  20 
North  Michigan  Ave.,  suite  510. 
Chicago,  IL  60602,  312-35^- 
9400.  ext.  23,  FAX  312-886- 
1682 

Chicago-Central  Region 

20  North  Michigan  Ave.,  suite 

12  m.  to  3  p.m.,  e.s.t. 

Joe  T.  Petty  (HFR-CE1).  Food 

510,  Chicago,  IL  60602 

and  Drug  Admimsfration.  20 
North  Michigan  Ave.,  suite  510. 

Chicago.  IL  60602.  312-.353- 
9400.  ext.  23.  FAX  312-886- 
1682 

Seattle  District  Office 

22201  23d  Dr.  SE.,  Bothell,  WA 

10  a.m  to  1  p.m..  Pacific  standard 

Judy  R.  Keast  (HFR-PA13).  Food 

98021 

time  (P.s.t.) 

and  Drug  Administration,  1301 
Clay  St.,  suite  1180N.  Oakland. 
CA  94612.  510-637-3960. 
ext.  12.  FAX  510-637-3976 

San  Francisco 


Lo9  Angeles  Di 


Dallas  Southwe 


Nashville  Distri( 


Aaanta  District 


Denver  District 


Kansas  City  Di: 


Northeast  Regi< 


Buffalo  District  i 


Winchester  Eng 
lytical  Center 
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)  (HFR-MA430). 
Administration, 
,  Cincinnati,  OH 
•-2700,  ext. 
179-2771 
:HFR-SW17), 
Administration, 
nhouse,  2d  & 
'hiladelphia,  PA 
-4391,  ext. 
•597-5798 
-CE1),  Food 
listration,  20 
Ave.,  suite  510, 
02,  312-35*- 
^X.  312-886- 


Table  1  .—Public  Meeting  (Video  Teleconferences)— Continued 


FDA  Office/Region 


S^n  FrarKisco  District  Office 


Los  Angeles  District  Office 


Dallas  Soutfiwest  Regional  Office 


Nashville  District  Office 


Aflanta  District  Office 


Atlanta  District  Raleigh  Resident 
Post 


Denver  District  Office 


Kansas  City  District  Office 


Nortfieast  Regional  Office 


Buffalo  District  Office 


Winchester  Engineering  and  Ana- 
lytical Center 


Meeting  Address 


1431  Hartw  Bay  Pkwy.,  Alameda, 
CA  94502 


19900  MacArthur  Blvd.,  suite  300, 
Irvine,  CA  92715 


7920  Elmbrook,  suite  102,  Dallas. 
TX  75247 


297  Plus  Park  Blvd.,  Nashville,  TN 
37217 


60  Eighth  St.  NE.,  Atlanta,  GA 
30309 


ATCOM,  4920  South  Alston  Ave., 
Research  Triangle  Park,  NC 
27709 


6th  and  Kipling  Sts.,  BIdg.  20. 
Denver.  CO  80225 


1 1630  West  80th  St.,  Lenexa,  KS 
66214 


850  Third  Ave.,  Brooklyn,  NY 
11232 


300  Peari  St.,  suite  100,  Buffalo, 
NY  14202 


109  Hoiton  St.,  Winchester,  MA 
01890 


Time 


10  a.m.  to  1  p.m.,  P.s.t. 


10  a.m.  to  1  p.m.,  P.s.t 


12  m.  to  3  p.m.,  c.s.L 


12  m.  to  3  p.m.,  c.s.t 


1  p.m.  to  4  p.m.,  e.s.t. 


1  p.m.  to  4  p.m.,  e.s.L 


11  am.  to  2  p.m.,  mountain 
standard  time  (m.s.t.) 


12  m.  to  3  p.m.,  cs.t 


1  p.m.  to  4  p.m.,  e.s.t. 


1  p.m.  to  4  p.m.,  e.s.t 


1  p.m.  to  4  p.m.,  e.s.t 


Corttact  Person 


Judy  R.  Keast  (HFR-PA13),  Food 
arxj  Drug  Administration,  1301 
Clay  St.,  sufte  1180N.  Oakland, 
CA  94612.  510-637-3960, 
ext12,  FAX  510-637-3976 

Judy  R.  Keast  (HFR-PA13).  Food 
and  Drug  Administration,  1301 
Clay  SL,  suite  11  SON.  Oakland. 
CA  94612,  510-637-3960, 
ext.12,  FAX  510-637-3976 

Brenda  C.  Cox  (HFR-SW17), 
Food  arxJ  Drug  Admtnistratkjn, 
7920  Elmbrook,  suite  102,  Dal- 
las, TX  75247,  214-655-6100, 
ext  133,  FAX  214-655-8114 

Marie  B.  Ctendening  (HFR- 
SE300),  Food  and  Drug  Admin- 
istratkxi,  297  Plus  Park  Blvd., 
Nashville,  TN  37217,  615-781- 
5392.  FAX  615-781-5383 

Bartara  L.  Ward-Groves  (HFR- 
SE17),  Food  and  Drug  Adminis- 
tratkxi.  60  Eighth  St.  NE.,  At- 
lanta, GA  30309,  404-347- 
4001.  ext  5256,  FAX  404-347- 
4349 

Mary  C.  Lewis  {HFR-SE1525), 
Food  arKJ  Drug  Administratk)n, 
310  New  Bem  Ave.,  rm.  370, 
Raleigh,  NC  2761 1 ,  91 9-85G- 
4456,  FAX  919-856-4776 

Russell  W.  Gripp  (HFR-SW240), 
Food  and  Drug  Administration, 
6th  and  Kipling  Sts.,  Bklg.  20, 
Denver,  CO  80225,  303-236- 
3047,  FAX  303-236-3551 

Ralph  J.  Gray  (HFR-SW340), 
Food  and  Drug  Administratkxi, 
11630  West  80th  St,  Lenexa, 
KS  66214,  913-752-2105,  FAX 
913-752-2111 

Herman  B.  Janiger  (HFR-NE145), 
Food  arxJ  Drug  Administratkxi, 
850  Third  Ave.,  Brooklyn,  NY. 
11232,  718-340-7000,  ext 
5043,  FAX  718-340-7057 

Diana  D.  Monaco  (HFR-NE300), 
Food  arxJ  Drug  Administratkm, 
300  Peari  St,  suite  100,  Buf- 
fato,  NY  14202,  716-651-4461, 
ext  3118,  FAX  716-551-3845 

Paula  B.  FairfieW  (HFR-NE245), 
Food  arxJ  Drug  Administratkxi, 
Or»  Montvale  Ave.,  Stoneham, 
MA  02180  781-279-1675,  ext. 
184,  FAX  781-279-1687 


R-PA13),  Food 
istralion,  1301 
180N,  Oakland, 
637-3960, 
-637-3976 
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Registration:  Fax  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  by  January  8, 1999,  to  the 
contact  person  listed  in  Table  1  of  this 
document  for  the  meeting  location  you 
wish  to  attend.  There  is  no  charge  for 
attending  these  meeting.  However, 
space  is  limited,  so  you  should  register 
early. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
appropriate  contact  person  at  least  7 
days  in  advance. 

Dated:  December  7. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  98-33051  Filed  12-11-98;  8:45  am] 
BILLMQ  CODE  41SO-01-F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3432-N2] 

Medicare  Program;  Establishment  of 
the  Medicare  Coverage  Advisory 
Committee  and  Request  for 
Nominations  for  Mc^mtiers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
establishment  of  the  Medicare  Coverage 
Advisory  Committee  that  will  advise  the 
Secretary  of  Health  and  Human  Services 
and  the  Administrator  of  the  Health 
Care  Financing  Administration,  as 
requested  by  the  Secretary,  whether 
medical  items  and  services  are 
reasonable  and  necessary  under  title 
XVIII  of  the  Social  Security  Act.  This 
notice  requests  nominations  for 
members  for  the  Committee. 

This  notice  also  announces  the 
signing  by  the  Secretary  on  November 
24,  1998  of  the  charter  establishing  the 
Committee.  This  charter  ends  at  close  of 
business  on  November  23,  2000  unless 
renewed  by  the  Secretary. 
DATES:  Nominations  for  members  will 
be  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  January  29, 
1999. 

ADDRESSES:  You  may  mail  or  deliver 
nominations  for  membership  to  the 
following  address:  Health  Care 
Financing  Administration,  Attention: 
Richard  Coyne,  7500  Security 
Boulevard,  Mail  Stop  South  Building 
03-02-01,  Baltimore,  MD  21244. 

A  request  for  a  copy  of  the  Secretary's 
Charter  for  the  Medicare  Coverage 


Advisory  Committee  (MCAC)  should  be 
submitted  to  Maria  Ellis,  Office  of 
Clinical  Standards  and  Quality,  Health 
Care  Financing  Administration,  7500 
Security  Boulevard,  Mail  Stop  South 
Building  3-02-01,  Baltimore,  MD 
21244,  (410)  786-0309,  or  by  e-mail  to 
mellis@hcfa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Coyne,  (410)  786-4458. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Medicare  Coverage  Advisory 
Committee  (MCAC)  is  governed  by 
provisions  of  Public  Law  92—463  as 
amended  (5  U.S.C  Appendix  2),  which 
sets  forth  standards  for  the  formulation 
and  use  of  advisory  committees. 

The  MCAC  wdll  consist  of  120 
appointed  members  from  among 
authorities  in  clinical  and 
administrative  medicine,  biologic  and 
physical  sciences,  public  health 
administration,  health  care  data  and 
information  management  and  analysis, 
the  economics  of  health  care,  medical 
ethics,  and  other  related  professions. 

The  MCAC,  functioning  on  a  panel 
basis,  will  review  and  evaluate  medical 
literature,  review  technical  assessments, 
and  examine  data  and  information  on 
the  effectiveness  and  appropriateness  of 
medical  items  and  services  that  are 
covered  or  eligible  for  coverage  under 
Medicare.  The  panels  will  work  from  an 
agenda  provided  by  the  MCAC  that  lists 
specific  issues.  The  panels  will  develop 
technical  advice  to  be  reviewed  and 
ratified  by  the  MCAC  to  assist  us  in 
determining  reasonable  and  necessary 
applications  of  medical  services  and 
technology. 

We  are  requesting  nominations  for 
voting  members  to  serve  on  panels  of 
the  MCAC.  We  have  a  special  interest  in 
ensuring  that  women,  minority  groups, 
and  physically  challenged  individuals 
are  adequately  represented  on  the 
advisory  committee  and,  therefore, 
encourage  nominations  of  qualified 
candidates  from  these  groups. 

All  nominations  and  curricula  vitae 
for  the  MCAC  should  be  sent  to  Richard 
Coyne  at  the  address  above. 

Criteria  for  Members: 

Persons  nominated  for  membership 
should  have  expertise  in  one  or  more  of 
the  following  fields:  clinical  and 
administrative  medicine,  biologic  and 
physical  sciences,  public  health 
administration,  health  care  data  and 
information  management  and  analysis, 
the  economics  of  health  care,  medical 
ethics,  and  other  related  professions. 

We  are  also  seeking  nominations  from 
consumer  organizations. 


Representatives  of  a  consumer 
organization  must  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  MCAC's  work. 

Nominations  must  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  MCAC  and  appears  to  have  no 
conflict  of  interest  that  would  preclude 
membership.  Potential  candidates  will 
be  asked  to  provide  detailed  information 
concerning  such  matters  as  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

Members  shall  be  invited  to  serve  for 
overlapping  4-year  terms;  terms  of  more 
than  2  years  are  contingent  upon  the 
renewal  of  the  MCAC  by  appropriate 
action  before  its  termination.  A  member 
may  serve  after  the  expiration  of  the 
member's  term  until  a  successor  has 
taken  office. 

Any  interested  person  may  nominate 
one  or  more  qualified  persons.  Self- 
nominations  will  also  be  accepted. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  7,  1998 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  98-33011  Filed  12-11-98;  8:45  am) 
BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 


as  amended.  T 
and/or  contrac 
discussions  cc 
trade  secrets  o 
such  as  patent 
personal  infor 
individuals  as 
applications  a 
the  disclosure 
constitute  a  cl 
invasion  of  pe 


Name  of  Com 

the  National  Lib 

Programs  Subco 

Date:  January 

Closed:  1:30  p 

Agenda:  To  re 

applications  anc 

Place:  Nations 

Rockville  Pike.  I 

Bethesda.  Md  2( 

Contact  Perso 

Director,  Nation 

National  Institui 

38,  Room  2E17E 

Name  of  Com 

the  National  Lib 

Subcommittee  c 

Information 

Date:  January 

Open:  7:45  an 

Agenda;  Outr 

Items 

Place:  Nation: 
Rockville  Pike,  ( 
Bethesda.  Md  2( 
Contact  Perso 
Director,  Nation 
National  Institui 
38,  Room  2E17E 
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as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  cUsclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine 

Z)ote.- January  25-27, 1999 

Open:  January  26,  1999,  9:00  am  to  4:00 
pm 

Agenda:  Administrative  reports  and 
program  discussion. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  Md 
20894 

Ciosed:  January  26, 1999,  4:00  pm  to  5:00 
pm 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  Md 
20894 

Open:  January  27, 1999,  9:00  am  to  11:35 
am 

Agenda:  Administrative  reports  and 
program  discussions. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  Md 
20894 

Contact  Person:  Donald  A.B.  Lindberg,  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  Phs,  Dhhs,  Bldg 
38.  Room  2E17B,  Bethesda,  Md  20894 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine  Extramural 
Programs  Subconmiittee 

Date:  January  25,  1999 

Closed:  1:30  pm  to  3:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  profkosals 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Conference  Room  B, 
Bethesda,  Md  20892 

Contact  Person:  Donald  A.B.  Lindbeig,  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  Pbs.  Dhhs,  Bldg 
38,  Room  2E17B,  Bethesda.  Md  20894 

Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine 
Subcommittee  on  Outreach  and  Public 
Information 

Dote;  January  26, 1999 

Open:  7:45  am  to  9:00  am 

Agenda:  Outreach  and  Public  Information 
Items 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Conference  Room  B, 
Bethesda.  Md  20892 

Contact  Person:  Donald  A.B.  Lindberg,  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  Phs,  Dhhs,  Bldg 
38,  Room  2E17B.  Bethesda,  Md  20894 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 


Dated:  December  7, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-33088  Filed  12-11-98;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  17, 1998 

Tjine:  1:00  pm  to  3:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Martin  Slater,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1149 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  17, 1998 

Time:  2:00  pm  to  3:30  pm 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Anthony  C.  Chung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4138, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1213 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 


Date:  December  17, 1998  . 

Time:  3:00  pm  to  5:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Gloria  B.  Levin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
06J2 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sp>ecial  Emphasis  Panel 

Date:  December  17, 1998 

rime:  12:00  pm  to  1:00  pm 

Agehda:  To  review  and  evaluate  grant 
appUcations 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Edmund  Copeland,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1715 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-TMP- 
2 

Date:  December  18, 1998 

Time:  1:00  pm  to  2:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health*.  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  (301)  435-1146 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93,33>,  93.393-93.396,  93.837-93.844,  . 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  December  8, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-33087  Filed  12-11-98;  8:45  am] 
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DEPARTMENT.OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program 

The  National  Toxicology  Program 
(NTP)  and  the  National  Institute  of 
Environmental  Health  Sciences  (NffiHS) 
announces  the  establishment  of  the  NTP 
Center  for  the  Evaluation  of  Risks  to 
Human  Reproduction;  solicits 
nominations  of  chemicals  and/ or 
chemical  mixtures  to  be  evaluated  by 
the  Center;  and  requests  suggestions  for 
scientists  to  be  added  to  an  Expert 
Registry  from  which  reviewers  will  be 
appointed  to  serve  on  ad  hoc  panels  that 
wall  assess  the  reproductive  and 
developmental  toxicity  of  selected 
agents. 

Background 

There  currently  is  no  readily  and 
publicly  available,  scientifically 
authoritative  mechanism  for  the 
evaluation  of  human  and  experimental 
evidence  for  adverse  effects  on 
reproduction,  including  development, 
caused  by  agents  to  which  humans  may 
be  exposed.  In  the  absence  of  imiform, 
authoritative,  independent  reviews, 
there  is  a  lack  of  consistency  in  risk 
evaluations  involving  reproductive 
toxicants.  The  need  for  such  evaluations 
of  reproductive  hazards  is  clear, 
especially  evaluations  that  are  readily 
available  and  understandable  to  the 
public.  Although  the  etiology  is  largely 
unknown,  an  infertility  rate  of 
approximately  5-10  percent  exists 
among  couples  who  desire  children, 
approximately  50  percent  of 
pregnancies  are  not  successfully 
completed,  there  is  a  birth  defect  rate  of 
3-5  percent,  and  a  decline  in  human 
sperm  counts  over  recent  decades  has 
been  reported  but  not  confirmed. 

In  line  with  the  goal  of  the  National 
Toxicology  Program  to  provide 
toxicological  evaluation  on  substances 
of  public  health  concern,  the  Center  is 
being  established  to  provide  a  strictly 
scientifically-based,  uniform  assessment 
of  the  evidence  for  reproductive  and 
developmental  toxicity  of  man-made  or 
naturally  occurring  chemicals  or 
chemical  mixtures.  The  reports 
produced  through  the  Center  will 
provide  a  timely,  scientifically  sound 
source  of  information  to  the  public  and 
the  scientific  communities  on  the 
reproductive  risks  of  environmental 
agents.  A  special  effort  will  be  made  to 
simimarize  these  reports  in  terms  that 
can  be  understood  by  these  who  are  not 
scientifically  trained. 


NTP  Center  Operations 

Nominations  of  chemicals  to  be 
evaluated  through  the  Center  are 
solicited  from  the  public  and  scientific 
communities,  including  industry, 
Federal,  state,  and  local  governments, 
academia,  environmental  groups, 
citizens,  and  workers.  All  nominations 
will  be  considered  and  prioritized  based 
on  a  preliminary  evaluation  which  will 
include  literature  searches  and  review 
by  the  core  committee  described  below. 
A  listing  of  exposures  under 
consideration  for  evaluation  will  be 
published  in  the  Federal  Register,  the 
NTP  newsletter,  and  through  press 
advisories  with  the  request  for  public 
review  and  comment. 

The  initial  capacity  for  conducting 
assessments  will  be  limited  to  2-3  per 
year.  Chemicals  selected  for  evaluation 
will  be  reviewed  by  expert  panels  of 
approximately  10-15  scientists  selected 
for  their  expertise  in  various  aspects  of 
reproductive  toxicology  and  other 
relevant  areas.  These  panels  will 
develop  reports  addressing  the 
reproductive  health  risks  to  the  human 
population  of  a  specific  chemical  or  a 
chemical  mixture.  Panel  meetings  will 
be  open  to  the  public  and  will  include 
the  opportunity  for  public  comment. 

The  goals  of  the  individual 
assessments  are  to  (1)  interpret  for  and 
provide  to  the  general  public 
information  about  the  strength  of 
scientific  evidence  that  a  given  exposure 
or  exposure  circimistance  poses  a 
hazard  to  reproduction  and  the  health 
and  welfare  of  children;  (2)  provide 
regulatory  agencies  with  objective  and 
scientifically  credible  assessments  of 
reproductive/developmental  health 
effects  associated  with  exposure  to 
specific  chemicals  or  classes  of 
chemicals,  including  descriptions  of  emy 
uncertainties  associated  with  the 
assessment  of  risks;  and  (3)  identify 
knowledge  gaps  to  help  establish 
research  and  testing  priorities. 

The  Executive  Summary  and  the  final 
report  of  the  expert  panel  will  be 
published  in  Environmental  Health 
Perspectives  and  will  be  announced  and 
disseminated  widely.  Each  assessment 
will  appear  as  well  on  the  CERHR 
website,  linked  to  the  NIEHS  and  NTP 
websites. 

Scientists  representing  NTP  agencies 
and  Sciences  International,  Inc.,  the 
contractor  who  will  support  the  Center, 
will  constitute  a  core  committee  which 
will  provide  the  initial  review  for 
nominations,  select  the  expert  panel 
membership  and  establish  the  meeting 
agenda. 


External  Oversight 

Oversight  will  be  provided  through 
the  NTP  Board  of  Scientific  Counselors, 
a  chartered  peer  review  group  of 
scientific  experts  primarily  outside  the 
government,  who  will  provide  advice  on 
priorities,  directions,  and  the  adequacy 
of  the  process  and  will  facilitate  public 
input  into  the  process.  Center  activities 
and  priorities  will  be  presented  to  the 
Board  at  least  annually.  All  Board 
meetings  will  be  held  in  open  session 
and  will  include  opportunity  for  public 
comment. 

Public  Input  Solicited  and  Encouraged 

The  process  includes  opportunities 
for  the  public  to  (1)  nominate  chemicals 
for  evaluation,  (2)  comment  on 
nominations  and  the  prioritizing  and 
selecting  of  chemical  nominations  for 
evaluation,  (3)  comment  on  the 
evaluation  of  any  particular  chemical  at 
the  time  of  the  expert  panel  meetings. 
The  public  is  encouraged  in  this  initial 
phase  of  the  Center  operations  and  on 
a  continuing  basis  to  nominate 
chemicals  or  chemical  mixtures  for 
review  through  the  Center  and/or 
suggest  scientists  to  be  added  to  an 
Expert  Registry  from  which  reviewers 
will  be  appointed  to  serve  on  ad  hoc 
panels  that  will  assess  the  reproductive 
and  developmental  toxicity  of  selected 
agents. 

Nominations  of  chemicals  or  chemical 
mixtures  should  be  accompanied  by  the 
reason  for  the  nomination  and, 
whenever  possible,  appropriate 
background  information,  data,  or 
literature  citations. 

Suggestions  for  scientists  to  be  added 
to  the  Expert  Registry  should  be 
accompanied  by  a  description  of  their 
expertise  and  a  curriculum  vitae. 

All  chemical  nominations  and 
suggestions  for  scientists  to  be  added  to 
the  Expert  Registry  should  be  forwarded 
to:  NTP  Center  for  the  Evaluation  of 
Risks  to  Human  Reproduction,  1800 
Diagonal  Road,  Suite  500,  Alexandria, 
VA  22314. 

The  Center  Program  will  be  directed 
by  Dr.  Michael  D.  Shelby  of  the  NIEHS, 
RTP,  NC.  Center  support  and  scientific 
expertise  will  be  provided  through  a 
contract  wnth  Sciences  International, 
Inc.  Alexandria,  VA  where  Dr.  John  A. 
Moore  is  principal  investigator  on  the 
project. 

Dated:  December  4, 1998. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 

[PR  Doc.  98-33089  Filed  12-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments  on  11  Agents, 
Substances,  Mixtures  and  Exposure 
Circumstances  Proposed  for  Listing  in 
or  Delisting  from  the  Report  on 
Carcinogens,  Ninth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  solicits  final  public  comments  on 
additional  agents,  substances,  mixtiu^s 
and  exposure  circumstances  for  listing 
in  or  delisting  fi-om  the  Report  on 
Carcinogens,  Ninth  Edition.  This  Report 
is  a  Congressionally  mandated  listing  of 
known  human  carcinogens  and 
reasonably  anticipated  human 
carcinogens  and  the  Secretary, 
Department  of  Health  and  Human 
Services  (HHS)  delegates  its  preparation 
to  the  National  Toxicology  Program. 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary,  (HHS),  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  knowm 
to  be  human  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  niunber  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 


number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decrease  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

In  1998, 11  substances  or  exposure 
circumstances  were  reviewed  for  listing 
in  or  removal  from  the  Ninth  Report. 
This  review  included  two  Federal  and 
one  non-government,  scientific  peer 
reviews  and  public  conunent  emd 
review.  The  three  scientific  review 
committee  evaluated  all  available  data 
relevant  to  the  criteria  for  inclusion  or 
removal  of  candidate  substances  or 
exposure  circimistances  in  the  Report. 
The  criteria  used  in  the  review  process 
and  the  detailed  description  of  the 
review  procedures,  including  the  steps 
in  the  current  formal  review  process, 
can  be  obtained  by  contacting:  Dr.  C.W. 
Jameson,  National  Toxicology  Program, 
Report  on  Carcinogens,  79  Alexander 
Drive,  Room  3217,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709; 
phone:  (919)  541-4096,  fax:  (919)  541- 
2242,  email:  jameson@niehs.nih.gov. 
This  information  is  also  available  on  the 
NTP  Home  Page  web  site  at  http://ntp- 
server.niehs.nih.gov/ 

Public  Comment  Requested 

The  NTP  will  be  making  a  final 
recommendation  in  1999  for  the  11 
substances  or  exposure  circumstances 
reviewed  in  1998,  for  either  listing  in, 
delisting  from,  or  changing  the  current 
listing  from  reasonably  anticipated  to  be 
a  human  carcinogen  to  the  known  to  be 


a  human  carcinogen  category  in  the 
Ninth  Report.  These  nominated 
substances  or  exposure  circumstances 
are  provided  in  the  following  table  with 
their  Chemical  Abstracts  Services  (CAS) 
Registry  numbers  (where  available)  and 
the  recommendations  from  the  three 
scientific  peer  reviews  of  the 
nominations. 

Background  documents  provided  to 
the  review  committees  and  the 
interested  public  are  available  upon 
request.  The  NTP  will  review  the 
recommendations  of  each  of  the  review 
committees  and  consider  the  public 
comments  received  throughout  the 
process  in  making  decisions  regarding 
the  NTP  recommendations  to  the 
Secretary,  DHHS,  for  hsting  or  removal 
of  the  nominated  substances  and 
exposure  circumstances  in  the  Ninth 
Edition  of  the  Report  on  Carcinogens. 
The  NTP  solicits  final  pubfic  comment 
to  supplement  any  previously  submitted 
comments  or  to  provide  comments  for 
the  first  time  on  any  substance  or 
exposure  circumstances  in  the  following 
table.  Comments  will  be  accepted  for  a 
period  of  60  days  from  the  date  of  the 
publication  of  this  announcement  in  the 
Federal  Register.  Comments  or 
questions  should  be  directed  to  Dr.  C.W. 
Jameson  at  the  address  hsted  above. 

Attachment 

Dated:  Deceml>er  4, 1998. 
Kenneth  Olden, 
Director,  National  Toxicology  Program. 


Summary  of  RG1,i  RG22  and  NTP  Board  Subcommittee  ^  Recommendations  for  the  Agents,  Substances,  Mix- 
tures OR  Exposure  Circumstances  Reviewed  in  1998  for  Listing  in  or  Delisting  from  the  Report  on 
Carcinogens,'*  9th  Edition 


Nomlnation/CAS  No. 


Alcoholic  Beverages 


Boot  and  Shoe  Manufac- 
ture and  Repair. 


Diesel  Exhaust  Particulates 


Primary  uses  or  exposures 


Consumption  of  alcoholic 
bteverages. 


Workers  in  the  boot  and 
shoe  manufacture  and 
repair  industry. 


Diesel  engine  exhaust 


RGl  action 


RGl  recommended  (6  yes 
votes  to  1  no  vote)  list- 
ing as  known  to  t>e  a 
human  carcirxjgen. 


RG1  recommended  (5  yes 
votes  to  1  no  vote)  that 
Boot  and  Shoe  Manu- 
facture and  Repair  in 
the  United  States  be  irv 
eluded  in  thie  RoC  as 
having  been  reviewed 
txjt  not  formally  listed, 
due  to  Inadequate  data. 

RG1  defeated  a  motion  to 
list  as  reasonably  antici- 
pated to  b)e  a  human 
carcinogen  (4  yes  votes 
to  5  no  votes).  RGl  rec- 
ommended (5  yes  votes 
to  4  no  votes)  to  list  as 
known  to  t>e  a  human 
carcinogen. 


RG2  action 


RG2  unanimously  rec- 
ommerxJed  (7  yes  votes 
to  0  no  votes)  listing  as 
known  to  be  a  human 
carcinogen. 

RG2  recommended  (6  yes 
votes  to  1  nc.vote)  thai 
Boot  and  Shoe  Manu- 
facture and  Repair  in 
the  United  States  be  irv 
eluded  in  the  RoC  as 
having  been  reviewed 
txjt  not  formally  listed, 
due  to  inadequate  data. 

RG2  recommefKled  (6  yes 
votes  to  1  no  vote)  to 
list  as  reasonat>ly  antici- 
pated to  t)e  a  human 
carcinogen. 


tMTP  tioard  sutxommitlee 
action 


The  Subcommittee  rec- 
ommerxJed  (9  yes  votes 
to  3  no  votes  with  1  atj- 
stentkxi)  listing  as 
known  to  t)e  a  human 
carcinogen. 

The  Sutxxjmmittee  unar>i- 
mously  recommended 
(10  yes  votes4o  0  no 
votes)  to  defer  action  on 
this  rxMninatkxi  because 
of  ttie  lack  of  exposure 
assessment  informatran. 


The  Subcommittee  rec- 
ommended (9  yes  votes 
to  0  no  votes  with  3  ab- 
stentions) to  list  as  rea- 
sonably anticipated  to 
be  a  human  carcirx>gen. 
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Summary  of  RGI.^  RG22  and  NTP  Board  Subcommittees  Recommendations  for  the  Agents,  Substances,  Mix- 
tures OR  Exposure  Circumstances  Reviewed  in  1998  for  Listing  in  or  Delisting  from  the  Report  on 
Carcinogens,"  9th  Edition— Continued 


Nomination/CAS  No. 


Environmental  Tobacco 
Snx)ke. 


Ethyl  Acrylate/1 40-88-5  .... 


Ettiylene  Oxlde/75-21-8 


Primary  uses  or  exposures 


lsoprene/7&-79-5 


Mettiyl-t-Butyl  Ether/1634- 
04-4. 


Nickel  Compounds 


Silica,  Crystalline  (Res- 
ptrat»»e  Size)/7631-8&-9. 


2.3,7,8- 
TETRACHLORODIBENZ 
O-P-OIOXIN  (TCDD)/ 
1746-01-6. 


"Passive"  inhalation  of  to- 
bacco smoke  from  envi- 
ronmental sources. 


Monomer  used  to  produce 
polymers  and  copoly- 
mers for  use  in  latex 
paints,  textiles,  etc. 

Industrial  chemk:al  used 
as  an  intermediate  in 
the  manufacture  of  other 
chemicals;  e.g.,  ethylene 
glycol  and  is  wkJely 
used  in  ttie  health  care 
industry  as  a  sterilant. 

The  morxjmeric  unit  of 
natural  rubber  and  natu- 
rally occurring  terpenes 
and  steroids  and  widely 
used  in  tfie  production 
of  isoprene-butadiene 
copolymers. 

Used  as  an  additive  in  un- 
leaded gasoline  in 
amounts  up  to  11%. 


Many  industrial  and  com- 
mercial applk^tions. 


Exposure  from  mining  and 
quarrying  of  coal  and 
other  minerals,  stone 
cutting,  production  of 
glass  arid  ceramics  arxj 
in  occupations  such  as 
sandt)lasting,  polishing 
and  grinding. 

Not  used  commercially, 
found  as  a  contaminant 
in  tfie  productk>n  of 
some  pesticides  and 
other  commercial  prod- 
ucts. 


RG1  action 


RGl  recommended  (7  yes 
votes  to  0  no  vote  with  1 
abstention)  to  list  as 
known  to  be  a  human 
carcinogea 

RGl  recommended  (7  yes 
votes  to  2  no  votes)  to 
delist  from  RoC. 


RGl  recommerxJed  (6  yes 
votes  to  1  no  vote)  to 
upgrade  to  a  known 
human  carcinogen. 


RGl  unanimously  rec- 
ommerxJed  (6  yes  votes 
to  0  no  votes)  to  list  as 
reasonably  antidpated 
to  t)e  a  human  carcino- 
gen. 

RGl  recommerxJed  (4  yes 
votes  to  3  no  votes)  to 
list  as  reasonab>ly  antk:i- 
pated  to  be  a  human 
carcirKjgen. 

RGl  unanimously  rec- 
ommended (7  yes  votes 
to  0  no  votes)  to  up- 
grade to  a  krx>wn 
human  carcinogen. 

RGl  unanimously  rec- 
ommended (9  yes  votes 
to  0  no  votes)  to  up- 
grade to  a  known 
human  carcirx>gen. 


RGl  unanimously  rec- 
ommended (10  yes 
votes  to  0  no  votes)  to 
upgrade  to  a  known 
human  carcirxigen. 


RG2  action 


RG2  recommended  (5  yes 
votes  to  2  no  votes)  to 
list  as  krwwn  to  be  a 
human  carcinogen. 


RG2  recommended  (6  yes 
votes  to  1  no  vote)  to 
delist  from  RoC. 


RG2  unanimously  rec- 
ommended (7  yeas 
votes  to  0  no  votes)  to 
upgrade  to  a  known 
human  carcinogen. 


RG2  recommended  (6  yes 
votes  to  0  no  votes  with 
1  abstention)  to  list  as 
reasonat>ly  anticipated 
to  tie  a  human  carcino- 
gen. 

RG2  voted  against  motion 
to  list  as  reasonat>ly  arv 
ticipated  to  tie  a  human 
carcinogen  (3  yes  votes 
to  4  no  votes). 

RG2  recommended  (4  yes 
votes  to  3  no  votes  with 
1  at}stention  to  upgrade 
to  a  known  human  car- 
cinogen. 

RG2  recommended  (5  yes 
votes  to  2  no  votes)  to 
upgrade  to  a  known 
human  carcinogen. 


RG2  unanimously  rec- 
ommended (8  yes  votes 
to  0  no  votes)  to  up- 
grade to  a  known 
human  carcinogen. 


NTP  board  subcommittee 
action 


The  Sut)committee  unani-  ' 
mously  recommended 
(13  yes  votes  to  0  no 
votes)  listing  as  known 
to  be  a  human  carcino- 
gen. 

The  Subcommittee  rec- 
ommerxJed  (8  yes  votes 
to  2  no  votes  with  2  ab- 
stentkins)  to  delist  from 
the  RoC. 

The  Subcommittee  rec- 
ommended (6  yes  votes 
to  5  rx)  votes  with  1  ab- 
stention) to  upgrade  to  a 
known  human  carcino- 
gen. 

The  Sutxx)mmittee  unani- 
mously recommended 
(ISyes  votes  too  no 
votes)  to  list  as  reason- 
abiy  anticipated  to  t)e  a 
human  carcirxigen. 

The  Subcommittee  voted 
against  motion  to  list  as 
reasonably  antrcipated 
to  be  a  human  carcino- 
gen (5  yes  votes  to  6  no 
votes  with  1  at>stention). 

The  Subcommittee  unani- 
mously recommerxled 
(12  yes  votes  to  0  no 
votes)  to  upgrade  to  a 
known  human  carcino- 
gen. 

The  subcommittee  rec- 
ommended (1 1  yes 
votes  to  1  no  vote)  to 
upgrade  to  a  known 
human  carcinogen. 


The  Subcommittee  voted 
against  motion  to  up- 
grade current  listing  to 
known  human  carcino- 
gen. (5  yes  votes  to  7 
no  votes  with  1  absten- 
tion). 


1  The  NIEHS  Review  Committee  for  the  Report  on  Carcinogens  (RGl). 

2  The  NTP  Executive  Committee*  Interagency  Working  Group  for  the  Report  on  Carcinogens  (RG2) 

Prn^i^^Q^ffK  ^®P^«sented  on  frie  NTP  Executive  Committee  include:  Agency  for  Toxic  Substances  and  Disease  Registry  (ATSDR),  Consumer 
r^S.1  nLil.?.T!^rTm  (CPSC).  Environmental  Protection  Agency  (EPA),  Food  and  Drug  Administration  (FDA)^  National  CentW  for  Toxi- 
^^^  n»r^,^V«?wriHK^^^"u'  "^"^®  *°'  °^"P|l'°[',^'.^'e*y  ^  "health  (NIOSH).  Occupational  Safety  and  Health  Administration 
i?M^  Po^ri^"^  °1  M®?"^  ^'^  tL"?^.l®'^'*=®^  <°"^^)'  ^^*'0"3'  '"stitutes  of  Health  (NIH),  National  Cancer  Institute  (NCI),  National  Library 
of  Medtcine  (NLM).  and  National  Institute  of  Environmental  Health  Sciences/NTP  (NIEHS/NTP).  aiu.  a.  uuiaiy 

ll^ll'^  ^^'^  £'  Scientific  Counselor  Report  on  Carcinogens  Subcommittee  (the  External  Peer  Review  GrouD) 
*  RoC-Report  on  Carcinogens.  *^ 
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BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR-4351-N-11] 

Notice  of  Proposed  Information 
Collection  for  Public  Conmient 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  £)evelopment  and 
Research.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  are  due  February  12, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Knight,  Social  Science 
Analyst,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone 
(202)-708-1060,  Ext.  5893.  This  is  not 
a  toll-free  nimiber.  Copies  of  the 
proposed  forms  and  other  available 
docimients  submitted  to  OMB  may  be 
obtained  from  Mr.  Knight. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 


appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Market 
Absorption  of  New  Apartment 
Buildings. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Survey  of  Market  Absorption  provides 
the  data  necessary  to  measure  the  rate 
at  which  new  rental  apartments  and 
new  condominium  apartments  are 
absorbed,  that  is,  taken  off  the  market, 
usually  by  being  rented  or  sold,  over  the 
course  of  the  first  twelve  months 
following  completion  of  a  building.  The 
data  are  collected  at  quarterly  intervals 
until  the  twelve  months  expire  or  until 
the  units  in  a  building  are  completely 
absorbed.  The  survey  also  provides 
estimates  of  certain  characteristics,  i.e., 
asking  rent/price,  number  of  bedrooms, 
of  apartments  being  absorbed,  which 
provides  a  basis  for  analyzing  the  degree 
to  which  new  apartment  construction  is 
meeting  the  present  and  future  needs  of 
the  public. 

Members  of  affected  public:  Business 
firms  (builders  and  rental  agents). 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Numher  of  respondents:  12,000 
(maximum). 

Frequency  of  response:  four  times 
(maximum). 

Time  per  respondent:  .3  hours. 

Total  hours:  3,600. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Title  12,  United  States  S^de. 
Section  1701Z,  as  amended. 

Dated:  December  2,  1998. 
Lawrence  L.  Thompson, 
General  Depu  ty  Assistan  t  Secretary  for  Policy 
Development  and  Research. 
[PR  Doc.  98-33107  Filed  12-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the 
Zanlter  Material  Processing  Facility, 
Santa  Clara  County,  California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice  of  availability  and 

receipt  of  application. 


SUMMARY:  Zanker  Road  Resource 
Management,  Ltd.  has  applied  to  the 
Fish  and  Wildlife  Service  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  proposes  to  issue  a  3-year 
permit  to  Zanker  Road  Resource 
Management,  Ltd.  that  would  authorize 
take  of  the  endangered  salt  marsh 
harvest  mouse  [Reithrodontomys 
raviventris]  incidental  to  otherwise 
lawful  activities.  Such  take  would  occur 
during  reconstruction  of  an  existing 
unengineered  levee  system  surrounding 
a  landfill  site  in  Semta  Clara  County, 
California.  Reconstruction  of  the  levees 
will  result  in  the  temporary  loss  of 
approximately  0.83  acres  of  grassland 
habitat  used  by  the  salt  marsh  harvest 
mouse. 

We  request  comments  from  the  public 
on  the  permit  application,  which  is 
available  for  review.  The  application 
includes  a  Habitat  Conservation  Plan 
(Plan).  The  Plan  describes  the  proposed 
project  and  the  measures  that  Zanker 
Road  Resource  Management,  Ltd.  would 
undertake  to  minimize  and  mitigate 
project  impacts  to  the  salt  marsh  harvest 
mouse. 

We  also  request  comments  on  our 
preliminary  determination  that  the  Plan 
qualifies  as  a  "low-effect"  Habitat 
Conservation  Plan,  eligible  for  a 
categoncal  exclusion  under  the  National 
Environmental  Policy  Act.  The  basis  for 
this  determination  is  discussed  in  an 
Environmental  Action  Statement,  which 
is  also  available  for  public  review. 
DATES:  Written  comments  should  be 
received  on  or  before  January  13,  1999. 
ADDRESSES:  Send  written  comments  to 
Mr.  Wayne  White,  Field  Supervisor, 
Fish  and  Wildlife  Service,  3310  El 
Camino  Avenue,  Suite  130,  Sacramento, 
California  95821-6340.  Comments  may 
be  sent  by  facsimile  to  916-979-2744. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lori  Rinek  or  Mr.  William  Lehman,  Fish 
and  Wildlife  Biologists,  at  the  above 
address  or  call  (916)  979-2129. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  contact  the  above  office  if  you 
would  like  copies  of  the  application, 
Plan,  and  Environmental  Action 
Statement.  Documents  also  will  be 
available  for  review  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Endangered  Species 
Act  and  Federal  regulation  prohibit  the 
"take"  of  fish  or  wildlife  species  listed 
as  endangered  or  threatened. 
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respectively.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
include  kill,  harm,  or  harass.  The 
Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  incidental  take;  i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22,  respectively. 

Zanker  Road  Resource  Management, 
Ltd.  operates  the  46-acre  Zanker 
Material  Processing  Facility  as  a  landfill 
for  non-hazardous  solid  waste.  The 
Regional  Water  Quality  Control  Board  is 
requiring  the  replacement  of  the  existing 
unengineered  levees  surrounding  the 
site  to  provide  protection  during  a  100- 
year  flood  event  and  tidal  inundation. 
The  site  has  been  used  since  the  1950's 
for  disposal  of  manufacturing  waste 
from  Chvens  Coming's  local 
manufacturing  operations. 
Approximately  28  acres  in  the  northern 
portion  of  the  parcel  have  been  filled 
with  solid  waste,  such  as  fiberglass, 
wood,  construction  debris,  and  paper. 
Unengineered  levees  (imcompacted 
levees  installed  without  engineering 
design  or  oversight)  and  a  low  berm 
exist  on  the  north,  west,  and  southwest 
perimeters  of  the  existing  fill  area.  The 
eastern  side  of  the  site  is  bordered  by  a 
10-foot  high  engineered  (i.e., 
compacted)  levee  owned  by  the  San 
Jose/Santa  Clara  Water  Pollution 
Control  Plant.  The  project  site  is  located 
at  the  southern  end  of  San  Francisco 
Bay  on  Los  Esteros  Road  in  the  Alviso 
district  of  San  Jose.  The  land  uses 
adjacent  to  the  site  include  the  San 
Francisco  Bay  National  Wildlife  Refuge 
to  the  north;  the  old  Nine  Par  disposal 
site  to  the  east;  the  San  Jose/ Santa  Clara 
Water  Pollution  Control  Plant, 
agricultural  open  space  and  offices  to 
the  south;  and  privately  held  marshland 
and  residential  portions  of  Alviso  to  the 
west. 

In  1990,  biologists  surveyed  the 
proposed  project  area  for  special-status 
wildlife  and  plant  species  that  could  be 
affected  by  the  project.  Based  upon  the 
surveys,  the  Service  concluded  that  one 
federally  listed  species,  the  endangered 
salt  marsh  harvest  mouse,  has  the 
potential  to  be  impacted  by  the 
proposed  project. 

Zanker  Road  Resource  Management, 
Ltd.  has  agreed  to  implement  the 
following  measures  to  minimize  and 
mitigate  impacts  that  may  result  fi-om 
incidental  take  of  the  salt  marsh  harvest 
mouse:  (1)  implement  a  wetland 
mitigation  plan  (including  the 
installation  of  a  silt  fence)  using  Best 
Management  Practices  to  prevent 


sedimentation  from  entering  adjacent 
wetlands;  (2)  ensure  that  a  qualified 
biologist  is  present  to  monitor  and 
oversee  technical  issues  relative  to 
compliance  with  the  minimization, 
mitigation,  and  conservation  measures 
for  the  project;  (3)  ensure  that  the 
reconstructed  levees  are  topped  with  a 
12-inch  layer  of  clean  earthfiU, 
revegetated  with  a  native  grass  seed 
mix,  and  that  the  levee  slopes  are 
planted  with  coyote  bush;  (4)  ensure 
that  a  revegetaUon  remediation  plan 
intended  to  restore  salt  marsh  harvest 
mouse  habitat  along  the  impacted  levees 
is  implemented  following  levee 
reconstruction,  and  succeeds  within  the 
3-year  life  of  the  permit;  and  (5)  ensure 
construction  personnel  receive  worker 
awareness  training. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  Plan,  which 
includes  measures  to  minimize  and 
mitigate  impacts  of  the  project  on  the 
salt  marsh  harvest  mouse.  An 
alternative  to  the  taking  of  listed  species 
under  the  Proposed  Action  is 
considered  in  the  Plan.  Under  the  No 
Action  Alternative,  no  permit  would  be 
issued.  However,  taking  no  action  to 
reconstruct  the  levees  is  not  an 
acceptable  alternative  since  the  Regional 
Water  Quality  Control  Board  is 
requiring  the  reconstruction  of  the 
existing  unengineered  levees.  Although 
two  other  options  associated  with 
operation  of  the  landfill  and  levee 
reconstruction  are  discussed  in  the  Plan, 
they  were  not  considered  as  alternatives 
because  each  of  these  would  result  in 
the  same  level  of  levee  reconstruction 
and  take  as  the  Proposed  Action. 

The  Service  has  made  a  preliminary 
determination  that  the  Zaijiker  Road 
Resoiirce  Management,  Ltd.  Habitat 
Conservation  Plan  qualifies  as  a  "low- 
effect"  plan  as  defined  by  its  Habitat 
Conservation  Planning  Handbook 
(November  1996).  Determination  of  low- 
effect  HCPs  is  based  on  the  following 
three  criteria:  (1)  implementation  of  the 
Plan  would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  Plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  the  Service's 
Environmental  Action  Statement,  the 
Zanker  Road  Resource  Management, 


Ltd.  Plan  qualifies  as  a  "low-effect"  plan 
for  the  following  reasons: 

1.  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  the  salt 
marsh  harvest  mouse  and  its  habitat. 
The  Service  does  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  salt  marsh  harvest  mouse 
resulting  from  reconstruction  of  the 
existing  unengineered  levee  system 
surrounding  the  project  site. 

2.  Approval  of  the  Plan  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  Plan  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  WildUfe  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  enviroiunental  effects. 

The  Service  therefore  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Envirorunental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  docimientation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act.  We  will 
evaluate  the  permit  application,  the 
Plan,  and  conunents  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10  (a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  Zanker 
Road  Resource  Management,  Ltd.  for  the 
incidental  take  of  the  salt  marsh  harvest 
mouse  during  the  reconstruction  of  the 
existing  unengineered  levee  system 
surrounding  the  project  site.  We  will 
make  the  final  permit  decision  no 
sooner  than  30  days  fi-om  the  date  of 
this  notice. 


Dated:  Decen 
Elixabeth  H.  St< 
Manager,  Califc 
Office,  Sacrami 
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Dated:  December  4, 1998. 
Eliaabeth  H.  Stevens, 

Manager,  California/Nevada  Operations 
Office,  Sacmmento,  California. 
[FR  Doc.  9&-33033  Filed  12-11-98;  8:45  am) 
BIUJNG  CODE  431»-66-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs;  Indian 
Gaming 

AQENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  Approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal- State 
Compact  for  Class  III  Gaming  Between 
the  Kalispel  Tribe  of  Indians  and  the 
State  of  Washington,  which  was 
executed  on  October  22, 1998. 
DATES:  This  action  is  effective  December 
14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066 

Dated:  December  4, 1998. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  98-33045  Filed  12-11-98:  8:45  am] 
BILLING  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-1 220-00] 

Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Montana,  Miles  City  District, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Miles  City  District 
Resource  Advisory  Council  wrill  have  a 
meeting  Wednesday,  January  13, 1999 
in  Billings,  Montana  on  the  campus  of 
Montana  State  University — Billings, 
Education  Building,  Room  102.  Agenda 
topics  include  travel  management, 
implementation  of  Rangeland  Health 
Standards  and  Guidelines,  county  road 
transfer,  and  threatened  and  endangered 


species  management.  The  meeting  starts 
at  9:00  a.m.  and  expected  to  adjourn 
about  3:30  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
12:30  p.m.  on  January  13.  The  public 
may  make  oral  statements  before  the 
Council  or  file  written  statements  for  the 
Coimcil  to  consider.  Depending  on  the 
number  of  persons  wishing  to  make  an 
oral  statement,  a  per  person  time  limit 
may  be  established.  Summary  minutes 
of  the  meeting  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  City  District,  111 
Garry owen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  233-2831. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  December  2, 1998. 
Timothy  M.  Murphy, 
Miles  City  Field  Manager. 
[FR  Doc.  98-33013  Filed  12-11-98;  8:45  am] 
BILUNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-01O-07-1020-00-241A] 

North\west  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice  of  Meeting 

SUMMARY:  The  next  meeting  of  the 

Northwest  Colorado  Resource  Advisory 

Council  will  be  held  on  Thursday, 

January  14,  1999,  at  the  Garfield  County 

Courthouse  in  Glenwood  Springs, 

Colorado. 

DATES:  Thursday,  January  14,  1999 

ADDRESSES:  For  further  information, 
contact  David  Atkins,  Bureau  of  Land 
Management  (BLM),  Grand  Junction 
District  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970)  244-3074. 

SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Council 


will  meet  on  January  14, 1999,  at  the 
Garfield  County  Courthouse,  County 
Commissioners  Meeting  Room,  109  8th 
Street,  Glenwood  Springs,  Colorado. 
The  meeting  will  start  at  9  a.m.  and 
include  discussions  of  the  roadless 
inventory  review  decisions  and  the 
proposed  statewide  recreation 
guideUnes.  In  the  afternoon,  starting  at 
1  p.nf.,  there  will  be  a  public  forum  to 
discuss  the  recreation  guidelines. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-person  lime  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Dated:  December  9. 1998. 
David  Atkins, 

Acting  District  Manager,  Craig  and  Grand 
Junction  Districts. 

[FR  Doc.  98-33101  Filed  12-11-98;  8:45  am] 
BILLING  CODE  4310-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-030-0»-1 01 0-00-1 784] 

Souttiwest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Resource  Advisory 
Council  (Southwest  RAG)  will  meet  in 
Montrose,  Colorado. 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  14, 1999. 
ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Bureau  of 
Land  Management  (BLM),  Southwest 
Center,  2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401;  telephone 
970-240-5335;  TDD  970-240-5366;  e- 
mail  r2alexan@co.blm.gov. 
SUPPL£MENTARY  INFORMATION:  The 
January  14,  1999,  meeting  will  begin  at 
9:00  a.m.  in  BLM 's  Southwest  Center 
conference  room  at  2465  South 
Townsend,  Montrose,  Colorado.  The 
agenda  will  include  pubhc  comment  at 
9:30  a.m.,  followed  by  discussions  on 
coal  leasing  in  the  North  Fork  Valley 
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and  BLM's  grazing  permit  renewal 
process,  and  an  update  on  BLM 
Colorado's  recreation. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
established  by  the  Southwest  Center 
Manager. 

Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Southwest  Center  Office  and  on  the 
Internet  at  http://www.co.blm.gov/mdo/ 

mdo sw rac.htm  and  are  available  for 

public  inspection  and  reproduction 
within  thirty  (30)  days  following  each 
meeting. 

Dated:  December  8, 1998. 
Roger  Alexander, 
Public  Affairs  Specialist. 
IFR  Doc.  98-33102  Filed  12-11-98;  8:45  am) 
MLLINO  COOE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-020-«310-01;  NMNM-99185/G-010- 
G9-0250] 

A  Direct  Sale  of  Public  Land  to  the 
Church  of  Spiritual  Technology  of  Las 
Vegas,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  pubhc  land  has 
been  found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  and  at  no  less 
than  the  estimated  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 

New  Mexico  Principal  Meridian 

T.  15  N.,  R.  22  E., 
Section  27,  NW'ASE'A 


The  subject  public  land  containing  40 
acres,  more  or  less  will  be  sold  to  the 
Church  of  Spiritual  Technology  of  Las 
Vegas,  NM.  The  sale  is  the  completion 
of  an  exchange  agreement  entered  into 
with  the  Church  of  Spiritual  Technology 
in  1992.  The  proposed  sale  is  for  surface 
rights  only.  The  disposal  is  consistent 
with  the  Taos  Resource  Area 
Management  Plan  dated  October  1988, 
state  and  local  government  programs, 
plans,  and  applicable  regulations. 
EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  direct  sale  by 
January  28,  1999. 

ADDRESS:  Comments  should  be  sent  to 
the  Taos  Field  Office  Manager,  BLM, 
226  Cruz  Alta  Road,  Taos,  NM  87571. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francina  Martinez,  BLM,  Taos  Field 
Office,  226  Cruz  Alta  Rd.,  Taos,  NM 
87571,  or  at  (505)  758-8851. 
SUPPLEMENTARY  INFORMATION:  The  direct 
sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  writh  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document  or  other  document  of 
conveyance  is  available  for  review  at 
this  BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriations  under 
the  public  land  laws  including  the 
mining  laws  but  not  the  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  other 
document  of  conveyance,  270  days  from 
date  of  publication  of  this  notice  in  the 
Federal  Register  or  upon  publication  of 
Notice  of  Termination,  which  ever 
occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 

Gila  and  Salt  River  Meridian 


this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  4, 1998. 
Alden  Sievers, 
Field  Office  Manager. 

IFR  Doc.  98-33014  Filed  12-11-98;  8:45  am) 
BILUNG  COOC  4310-AG-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-830-1 430-01 ;  AZA-30820] 

Notice  of  Proposed  Withdrawal; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Secretary  of  the  Interior 
proposes  to  withdraw  approximately 
605,350  acres  of  Federal  lands  and 
minerals  to  protect  the  native 
biodiversity  and  the  ecological  richness 
of  the  Shivwits  Plateau  area  in 
northwestern  Arizona.  This  notice 
segregates  the  lands  described  below  for 
up  to  2  years  from  location  and  entry 
under  the  general  land  laws,  including 
the  mining  laws.  The  lands  will  remain 
open  to  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren,  Bureau  of  Land  Management 
(350),  1849  C  Street  NW,  Washington. 
D.C. 20240, 202-452-7779. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  withdrawal  is 
to  temporarily  protect  the  native 
biodiversity  and  the  ecological  richness 
of  the  Shivwits  Plateau  area  while  the 
lands  are  under  study  for  a  possible 
national  monument  designation.  The 
mineralization  of  the  area  is  known  to 
contain  uranium  and  copper.  The 
proposal,  if  finalized,  would  withdraw 
the  following  described  Federal  lands 
and  minerals  from  location  and  entry 
under  the  general  land  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights. 


T.  31  N.,  R. 

Sec.  4, 
Sec.  5, 
Sec.  6, 
T.  31  N..  R 
Sec.  4, 

Sec.  6, 
Sec.  7, 


12  W., 
lots  1  to  4, 
lots  1  to  4, 
lots  1  to  4, 
lots  1  to  7, 

13  W., 

lot  4  (BLM 
lots  1  to  4, 
lots  1  to  7, 
lots  1  to  4, 


inclusive,  S'/izN'/fe,  and  S'/z;  (Non-Federal  Subsurface) 

inclusive,  S'/feN'/fe,  and  S'/fe;  

inclusive,  S'/feN^/^,  and  S'/fe;  (Non-Federal  Sutsurface) 
inclusive,  S'/feNE'A.  SE'ANW'A,  and  E'/feSW'A 

and  Grand  Canyon  National  Park  (GCNP))  

inclusive,  S'/feN^/^,  and  S'/fe;  (BLM  and  GCNP)  

inclusive,  S'/?NE'A,  SE'ANW'A,  E'/feSW'A,  and  SE'A; 
inclusive,  E'/i?,  and  E'/feW'^;  


Acres 


640.64 
640.32 
639.92 
639.92 

39.75 
638.80 
631.25 
633.07 
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11-98;  8:45  am] 


Sec.  8,  W'/fe.  (BLM  and  GCNP)  „...„ 

T.  32N.,  R.  11  W., 

Sec.  1,  lots  1  to  4  inclusive,  S^/zH^/z,  and  S'/fe;  

Sec.  2,  lots  1  to  4,  inclusive,  S'/feN'/?,  and  S'/fe; 

Sec.  3,  lots  1  to  4,  inclusive,  S^/zW/z,  and  SW, 

Sec.  4,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe; 

Sec.  5,  lots  1  to  4,  inclusive,  S^/zH'/z,  and  S'/z; _ 

Sec.  6,  lots  1  and  2,  S'/zNEV*.  and  SE'A; 

Sec.  6,  lots  3  to  7,  inclusive,  SEV4NWV4,  and  E^/zSWV*; 

Sec.  7,  lots  1  and  2,  and  E'/^NW'A;  (Non-Federal  Surface  and  SulKurface)  

Sec.  7,  lots  3  and  4.  B'/z,  and  E'/feSWA; 

Sbcs.  8  snd  9' 

Sec.  10,  SE'A,  N'/i?NWV4,  SE'ANW'A,  and  S'/fe; 

Sec.  10,  SWV4NWV4;  (Non-Federal  Surface  and  Sutjsurface)  „ 

Sees.  11  to  16,  inclusive;  a 

Sec.  1 7;  (Non-Federal  Sut>surface) 

Sec.  18,  lots  1  to  4,  inclusive,  E'/z.  and  E^/zWW,  

Sec.  19,  lots  1,  2.  and  4.  E'/fe.  and  E'/feW'/s;  „ .*. 

Sec.  19,  lot  3;  

Sec.  20; 

Sec.  21;  (Non-Federal  Sut)surface) 

Sees.  22  to  24,  inclusive  * 

32  N.,  R.  12  W., 

Sec.  1,  lot  1  (Non-Federal  Surface  and  Federal  Sut)surface)  

Sec.  1,  lots  2  to  4,  inclusive.  SW'ANE'A,  S'/^NW'A,  SWy4,  and  W^/feSE'A; 

Sec.  1,  E'/jSE'A,  SEV4NEy4;  (Non-Federal  Surface  and  Sut)surface) 

Sec.  2,  lots  1  to  4,  inclusive,  S'/zW/z,  SW^A,  and  S'/feSE'A; 

Sec.  2,  WAzSEVa;  (State  Surface  and  SutKurface)  

Sec.  3,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'A;  

Sec.  4,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  '. 

Sec.  5,  lots  1  to  4,  inclusive,  S^/zW/z,  and  S^/z;  (Non-Federal  Subsurface)  

Sec.  6,  lots  1  to  7.  inclusive,  S'-^NE'A,  SEV4NWV4,  E'/feSW'A,  and  SEV4;  

Sec.  7,  lots  1  and  2,  and  E'hN\NV*: 

Sec.  7,  lots  3  and  4.  E'/fe,  and  E',4SWV4;  (Non-Federal  Sut)surface) 

Sees.  8  to  16,  inclusive;  

Sec.  17;  (Non-Federal  Sut)surface) 

Sec.  18,  lots  1  to  4,  inclusive,  E'yfe,  and  E'/z\N'/z;  t. 

Sec.  19,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe;  (Non-Federal  Sut>surface)  

Sees.  20  to  24; 

See.  25;  (NorvFederal  Sut)surface) 

Sec.  26; 

Sec.  27;  (Non-Federal  Subsurface) 

Sec.  28;: 

Sec.  29;  (hton-Federal  Sut)surface) 

Sec.  30,  lots  1  to  4,  inclusive,  E'/z.  and  E'/feW'/fe;  

See.  31,  lots  1  to  4,  inclusive,  E^/z,  and  E^/feW'A;  (Non-Federal  Subsurface)  

Sec.  32; 

Sec.  33;  (NorvFederal  Sut)suriace) 

oGC>  »y#« ....* ..........................>.........• • •• • .................•>. •< 

Sec.  35.  (Non-Federal  Subsurface) 

32N.,  R.  13W., 

Sec.  1,  lots  1  to  4,  inclusive,  S'/fe,  and  S'/feN'/fe;  (Non-Federal  Sutisurface)  

Sec.  2,  lots  1  to  4,  inclusive,  S^/z,  and  S^AN'/fe; 

Sec.  3,  lots  1  to  4,  inclusive,  S^/z.  and  S^>4N'/fe;  (Non-Federal  Sut>surface)  

See.  4,  lots  1  to  4,  S^/z,  and  S'/zW/z;  

See.  5,  lots  1  to  4,  inclusive,  S'/fe,  and  S'AN^/fe;  (NorvFederal  Sut>surfaee)  .'. 

Sec.  6,  lots  1  to  7,  inclusive,  S'/feNE'A,  SEV4NWV4,  E'/feSW'A,  and  SE'A; 

See.  7,  lots  1  to  4,  inclusive,  E^/z,  and  E^yfeW'/fe;  (Non-Federal  Subsurface)  

See.  8; , 

See.  9;  (Non-Federal  Suttsurface) 

Sec.  10: 

Sec.  11;  (hton-Federal  Subsurface) « 

Sec.  12; 

Sec.  13;  (Non-Federal  Sut>surface) 

See.  14; 

See.  15;  (Non-Federal  Subsurface) 

See.  16; 

Sec.  17;  (NorvFederal  Subsurface) 

Sec.  18,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW^A;  ^ 

Sec.  19,  lots  1  and  2,  NE'A,  and  E^/feNW'A;  (Non-Federal  Subsurface)  

Sec.  19,  lots  3  and  4,  SE'A,  E'/zSV^Va; 

See.  20; 


Acres 


320.00 

641.72 
642.64 
642.72 
643.20 
642.88 
321.11 
305.95 
15321 
473.71 

1280.00 

600.00 

40.00 

3840.00 
640.00 
626.68 
589.27 
36.45 
640.00 
640.00 

1920.00 

39.99 
479.85 
120.00 
558.88 

80.00 
638.20 
638.12 
638.16 
622.81 
151.87 
543.86 
5760.00 
640.00 
624.52 
625.97 
3200.00 
640.00 
640.00 
640.00 
640.00 
640.00 
625.68 
625.12 
640.00 
640.00 
640.00 
640.00 

639.00 
637.92 
638.64 
539.08 
638.80 
623.61 
625.36 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
626.44 
313.73 
314.31 
640.00 
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Sec.  21;  (Non-Federal  Subsurface) 
Sec.  22; 


Sec.  23;  (NorvFederal  Subsurface) 
Sec.  24; 


Sec.  25;  (NorvFederal  Subsurface) 
Sec.  26; 


Sec.  27;  (NorvFederal  Subsurface) 
Sec.  28; 


Sec.  29;  (NorvFederal  Subsurface) 

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe.  anr^  E'/i?W'/^;  (BLM  and  GCNP) 
Sec.  31,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW^/fe;  (BLM  and  GCNP) 

Sec.  32;  (BLM  and  GCNP) 

Sec.  33;  (BLM  and  GCNP) 

Sec.  34; 


Sec.  35;  (Non-Federal  Subsurface) 
Sec.  36 


T.  32  N..  R.  14  W., 

Sec.  1,  lots  1  to  4,  inclusive,  S'/fe,  and  S'/feN'/fe;  

Sec.  2,  lots  1  to  4,  inclusive,  S'/fe,  and  S'/feN'/fe;  ...."."..!!.". 

Sec.  3,  lots  1  to  4,  inclusive,  S^/z,  and  S'/^N'/fe;  !!!!."!!!!!!!!.."."!! 

Sec.  4,  lots  1  to  4,  inclusive,  S'/fe,  and  S'/feN'/fe;  ...""!!."."."."!! 

Sec.  5,  lots  1  to  4,  inclusive,  S'/fe,  and  S^/zHW,  

Secr6,  lots  1  to  7,  inclusive,  S'/feNEV«.  SE'ANW'A,  E^ASwiA,  and  SE'/i" 

Sec.  7,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe; 

Sees.  8  to  17,  inclusive;  (sees.  16  and  17  partially  wrthin  GCNP) 

Sec.  18,  lots  1  to  4,  inclusive,  E^/fe,  and  E^/feW'/fe;  

Sec.  19,  lots  1  to  4,  inclusive.  E^/z.  and  E'/z\nW;  (BLM  arid  GCNP) 

Sees.  22  to  26,  inclusive,  and  Sec.  36.  (BLM  and  GCNP) 
T.  33  N.,  R.  8  W.,  

Sec.  5.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/z;  (partially  within  GCNP) 

Sec.  6,  lots  1  to  7,  inclusive,  S'/feNE'A,  SE'ANW'A,  E'/^zSW'A  and  SEy4- 

Sec.  7,  lots  1  to  4.  inclusive,  E'/?.  and  E'/feW'/fe- 

Sec.  8;  (partially  wittiin  GCNP) 

Sec.  17;  (partally  wittiin  GCNP) !!"!!!!!."."". 

Sec.  18,  lots  1  to  4,  inclusive,  E'/?,  and  E'/feW'/i? 
T.  33  N..  R.  9  W.,  

Sec.  1.  lots  1  to  4,  inclusive.  S'/?N'/fe.  and  S'/fe;  

Sec.  2,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  3.  tot  1;  (Non-Federal  Surface  and  Subsurface)".....""! 

Sec.  3,  lots  2  to  4,  inclusive,  S'/feN'/fe.  and  S'/z;  (Non-Federal  Sut^uriface) 

Sec.  4.  lots  1  to  4,  inclusive,  S'/feN'/^,  and  S'/fe;  

Sec.  5,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  Sy4:  (NorvFederi  Suteijrface) 

Sec.  5,  4  acres  within  lot  1;  (Non-Federal  Surface  and  Subsurface) 

Sec.  6,  lots  1  to  7,  inclusive,  S'/^NE'A,  SE'ANW'A,  E'/feSWV4  and  SEV*'" 

Sec.  7,  lots  1  to  4.  inclusive,  E'/fe,  and  E'/feW'/fe;  (Non-Federal  Subsurface) 
ooc.  oi 


N'/^NWV4NEV4, 


Sec.  9;  (Non-Federal  Subsurface) 

Sec.  10; ";; 

Sec   1 1 .  E'/feSE V4NWV4,  E'!^NEV4SWV4" 'wi^SWV4SW% 
SEV4NWV4NEV4,  S'/feSEV4SWV4SWV4.  and  S'/feSWV4SEV4SWV4-  (Non-Fe«„cu  ouusunac«. 

Sec.  18.  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe  

.  33  N.,  R.  10  W.,  • 

Sec.  1,  lots  1  to  4,  inclusive.  S'/zWA,  and  S'/fe;  (Non-Federal  Subsurface) 

Sec.  2.  lots  1  to  4,  inclusive,  S'/StN'/fe,  and  S'/z;  

Sec.  3.  lots  1  to  4,  inclusive.  S^/feN'/fe.  and  S'/fe; 

Sec.  4.  lots  1  to  4.  inclusive,  S'/zN'/z,  and  S'/z;  ."."."!! 

Sec.  5,  lots  1  to  4,  inclusive,  S^/zW/z,  and  SW, 

Sec.  6.  lots  1  to  7,  inclusive,  S'/zNEVa,  SEV4NWV4,  E'^feSW'A  and  SE'A^^ 

Sec.  7,  lots  1  to  4,  inclusive,  E''/z,  and  E^/feW'/fe;  '  

Sees.  8  to  17,  inclusive;  .'      ["["  

Sec.  18.  lots  1  to  4,  inclusive.  E',6,  and  E'/feWV^ 

33  N..  R.  11  W..  

Sec.  1,  lots  1  to  4,  inclusive,  S^/zW^,  and  S'/fe;  

Sec.  2.  lots  1  to  4.  inclusive.  S^/zW/z,  and  S'/j;  !!!!!"."."! • 

See.  3.  lots  1  to  4,  inclusive,  S^/zW/z.  and  S'/j;  .!!".".""""!!! 

Sec.  4,  lots  1  to  4,  inclusive,  S''AW/z,  and  S'/fe;  ..!."!."!!.."" 

Sec.  5,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/i?; 

Sec.  6,  lots  1  to  7,  inclusive.  S'/zhiEV*.  SEV4NWV4.  E'^^SW'A  "and  SE%^^ 

Sec.  7,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe-  


Acres 


640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
629.80 
630.72 
640.00 
640.00 
640.00 
640.00 
.  640.00 

639.20 
638.84 
639.72 
639.04 
639.04 
626.50 
626.36 

6400.00 
626.20 
626.32 

3840.00 

643.32 
636.39 
634.12 
640.00 
640.00 
635.24 

638.32 
636.40 
39.06 
597.39 
637.40 
633.84 
4.00 
636.66 
637.04 
640.00 
640.00 
640.00 

400.00 

240.00 

3840.00 

637.84 

641.00 
640.44 
638.84 
638.68 
639.20 
636.77 
638.12 
6400.00 
638.84 

638.88 
637.88 
637.28 
637.80 
639.52 
636.12 
639.08 
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Acres 


640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
629.80 
630.72 
640.00 
640.00 
640.00 
640.00 
640.00 

639.20 
638.84 
639.72 
639.04 
639.04 
626.50 
626.36 

6400.00 
626.20 
626.32 

3840.00 

643.32 
635.39 
634.12 
640.00 
640.00 
635.24 

638.32 
636.40 
39.06 
597.39 
637.40 
633.84 
4.00 
636.66 
637.04 
640.00 
640.00 
640.00 

400.00 

240.00 

3840.00 

637.84 

641.00 
640.44 
638.84 
638.68 
639.20 
636.77 
638.12 
6400.00 
638.84 

638.88 
637.88 
637.28 
637.80 
639.52 
636.12 
639.08 
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Acres 


Sees.  8  to  15,  inclusive;  _ 

Sec.  16;  (State  Surface  and  Subsurface)  

Sec.  17; „ 

Sec.  18,  lots  1  to  4,  inclusive,  E'/fe,  and  Ei-^W'/fe; 

Sec.  19,  lots  1  to  4,  inclusive,  E^/fe,  and  E'/feW^/fe;  

Sec.  20,  E'A,  E'AW'/^.  W^/feNW'A,  and  SW'ASW'A;  

Sec.  20,  NWV4SWV4;  (Non-Federal  Surface  and  Sutsurface)  

Sees.  21  to  29,  inclusive;  _ 

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'A;  

Sec.  31.  lots  1  to  4,  inclusive,  E^/fe,  and  E^/feW^A;  

Sees.  32  to  36,  inclusive 

T.33N.,  R.12W., 

Sec.  1,  lots  1  to  4,  inclusive,  S^/zW/z,  and  SW,  (Non-Federal  Sut)surface)  ... 

Sec.  2,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S^/z;  

Sec.  3,  lots  1  to  4,  inclusive,  S^AiN^/z,  and  S'/fe;  

Sec.  4.  lots  1  to  4,  inclusive,  S'/zH'/z,  and  S^/fe;  

Sec.  5,  lots  1  to  4,  inclusive,  S'/jN'/fe,  and  S'A;  (Non-Federal  Sut)surface)  ... 

Sec.  6,  lots  1  to  7,  inclusive,  S'/zNEV*,  SEVMSNV*,  E'/jSW'A,  and  SE'A;  ... 

Sec.  7,  lots  1  to  4,  inclusive,  and  E'/fe,  E'/zW'/?;  (Non-Federal  Subsurface)  .. 

Sec.  8; 

i     Sec.  9;  (Non-Federal  Surface  and  Subsurface) _ 

Sec.  10,  N'/j;  (NorvFederal  Surface  arxl  Sut>surface)  

Sec.  10,  S'/fe;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sees.  11  to  14,  inclusive;  

Sec.  1 5,  E'/fe;  (Non-Federal  Surface  arxj  Subsurface)  

Sec.  15,  W/z;  (Non-Federal  Surface  and  Federal  Sut>5urface)  

See.  16;  (State  Surface  and  Sutisurface)  

See.  17;  (Non-Federal  Sut>surface) 

Sec.  18,  lots  1  to  4,  inclusive,  E'/z,  and  E'/feW'/fe;  

Sec.  19,  lots  1  to  4,  inclusive,  E^/&,  and  E^/z\N^/z;  (Non-Federal  Subsurface) 

!     Sec.  20; 

,     Sec.  21;  (Non-Federal  Surface  arxl  Subsurface) 

Sec.  22;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sees.  23  to  25,  inclusive;  

Sec.  26,  E'/z,  E'/ijNW'A,  and  NEV4SWy4; 

Sec.  26,  W>/z\N^/z  and  SEV4SWV4;  (Non-Federal  Surface  and  Subsurface)  .. 

Sees.  27  and  28;  (Non-Federal  Surface  and  Subsurface) 

Sec.  29;  (Non-Federal  Sutjsurface) 

Sec.  30,  lots  1  to  4,  inclusive,  E'^,  and  E'/feW'/fe;  

Sec.  31,  lots  1  to  4.  inclusive,  E'/z.  and  E'/z\NW,  (Non-Federal  Subsurface) 

See.  32; 

See.  33;  (Non-Federal  Sut>surface) 

Sec.  34,  N'/fe;  (Non-Federal  Surface  and  Sut)surface)  

O6C.  v*^i  w  /2, ■ •• •••• 

See.  35,  N'/fe;  (Non-Federal  Surface  and  Subsurface)  

oGC.  «5D(  o  fZ, 

Sec.  36.  (State  Surface  and  Subsurface)  

t.33N.,  R.  13  W., 

Sec.  1,  lots  1  to  4,  inclusive,  S^^N^/z,  and  S'/i;  _ 

Sec  2,  lots  1  to  4.  inclusive,  S^/zW/z,  and  S^/z;  (Non-Federal  Subsurface)  .. 

Sec.  3,  lots  1  to  4,  inclusive,  S'/zW/z,  and  S'/z;  

Sec.  4,  lots  1  to  4.  inclusive,  S'/zWA.  and  S'/z;  

Sec.  5,  lots  1  to  4,  inclusive,  S'/zH'/z,  and  SW,  

See.  6,  lots  1  to  7,  inclusive,  S'/zHEVa,  SEV4NWV4,  E^ASW'A.  and  SEV4;  .. 

.    Sec.  7,  lots  1  to  4,  inclusive,  E'/fe,  and  E^/feW'/fe;  „ 

Sec.  8; ~ 

Sec.  9;  (Non-Federal  Sut>surface) - 

See.  10; _ 

See.  11;  (Non-Federal  Subsurface) 

See.  12; 

Sec.  13;  (Non-Federal  Sii)surface) _ - 

Sec.  14; 

Sec.  15;  (NorvFederal  Subsurface) 

Sees.  16  and  17; 

See.  18,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe; 

Sec.  19,  lots  1  to  4,  inclusive,  E'/z.  and  E'>^W'/fe;  

Sec.  20; - .- 

See.  21;  (Non-Federal  Subsurface) 

See.  22; 

Sec  23;  (Non-Federal  Sut)surf»») „ 

Sec.  24; 

See.  25;  (Non-Federal  Subsurface) 


5120.00 
640.00 
640.00 
639.52 
639.56 
600.00 
40.00 

5760.00 
639.64 
639.96 

3200.00 

640.56 
641.48 
642.00 
641.25 
640.60 
637.88 
638.68 
640.00 
640.00 
320.00 
320.00 
2560.00 
320.00 
320.00 
640.00 
640.00 
639.59 
640.00 
640.00 
640.00 
640.00 
1920.00 
440.00 
200.00 
1280.00 
640.00 
640.28 
640.16 
640.00 
640.00 
320.00 
320.00 
320.00 
320.00 
640.00 

641.12 
641,76 
640.64 
639.44 
639.08 
636.23 
637.72 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
1280.00 
638.20 
638.84 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
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Sec.  26; 

Sec.  27;  (Non-Federal  Subsurface) 

Sec.  28; 

Sec.  29;  (NorvFederal  Subsurface) !!."."""!!."!!.l."."!! 

Sec.  30.  lots  1  to  4,  Inclusive,  E'/fe.  and  E'/feW'/fe;  

Sec.  31,  kJts  1  to4.  Inclusive,  E',*,  E'/feW'A;  

Sec.  32; " 

Sec.  33;  (Non-Federal  Subsurface) 

Sec.  34; 

Sec.  35;  (Non-Federal  Subsurface) 

Sec.  36.  640.00.  

T.  33  N.,  R.  14  W.. 

Sec.  1,  lots  1  to  4.  inclusive,  S'/feN^/fe,  and  S'/fe;  

Sec.  2,  lots  1  to  4,  inclusive,  S^/feN'/fe,  and  S'/fe;  

Sec.  3,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe; 

Sec.  4,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  1".":!.!."..!.. 

Sec.  5,  lots  1  to  4,  inclusive,  S'/^N'/fe,  and  S'/fe;  '.".". 

Sec.  6,  lots  1  to  7,  inclusive,  S'/zUEV*,  SE'ANW'A,  E'/feSW'A,  arid  SE'/i- 

Sec.  7,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW/fe;  

Sees.  8  to  17,  inclusive;  ."."."."!.".""!.".." 

Sec.  18,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/tW^/fe;  !."."!!.!!.."!.!. 

Sec.  19,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW^/fe;  

Sees.  20  to  29,  inclusive;  " 

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe;  ..".l"!!!".".".".."!!!!" 

Sec.  31,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW/fe;  

Sees.  32  to  35,  inclusive;  

See.  36,  SE'ASEV-.;  (State  Surface  and  Subsurface) " 

Sec.  36.  N'/fe,  N'/feS'/fe,  S'/feSW'A,  and  SWV4SEV4 
T.  33  N.,  R.  15  W..  

See.  1,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  2,  tots  1  to  4,  inclusive,  S'/feNW'A.  SEV4NE'/..  a^'"s''/fer(State  Surface' ^indSuteu^ 

Sec.  2.  SWV4NEV4;  

Sec.  3.  lots  1  to  4,  inclusive,  S'/jN'^^,  and  S'/fe;  ..!."!!!"!!!!." 

Sees.  10  to  15,  inclusive;  

Sees.  22  to  27,  inclusive;  !!!!!".."."] 

Sees.  34  to  36,  inclusive 

T.  34  N.,  R.  7  W.,  

See.  3,  lots  1  to  4.  inclusive,  S'/feN'>t,  and  S'/fe;  n 

Sec.  4,  tots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

See.  5,  lots  1  to  4.  inclusive.  S^^W^,  and  S'/fe;  

See.  6,  tots  1  to  7,  inclusive,  Si^NEy4,  SE'ANW'A,  E'/feSWV4,  and  SE'/i" 

Sec.  7,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/?W'/fe;  .'.  .'..!!!.".!." 

oGC.  81  


Cat* 

oGC. 

See. 

wGC. 

Sec. 

OcCt 

Sec. 
Sec. 

oec. 

Qfw* 

oec. 

oec. 
34  N., 

Sec. 

0*w 

oec. 
oecs. 


9,  E'/feNEV4,  NWy4,  NWV4SWy4,  S'/feSWV4;  . 

9  Wi/feNEV4,  NEV4SWV4.  and  SE'A;  (Non-Fecteral  Suifac^and' F^ralSuteurtaii) " 

10,  E'/feW'/fe.  W'/feNWV4.  and  NWV4SWV4;   ou«,uridce; 

10.  SWV4SWV4;  (Non-Federal  Surface  and  Federal  Subsurface) 

16;  (State  Surface  and  Subsurface)  


17; 


18,  tots  1  to  4,  inclusive,  E'/z,  and  E'/feW/fe;  

19,  tots  1  to  4,  inclusive,  E'/fe,  and  E'/feW/fe- 

20,  N'^,  SWy4,  W'/feSEV4.  and  SEV4SEV4;  'ZZZZ. 

20,  NEV4SEV4;  (Non-Federal  Surface  and  Federal  Subsurface) 

28.  WVfe;  


29,  W'/j  and  W'/feE^/fe; 

29,  E'/fe;  (Non-Federal  Surface  and  Federal  Subsurface) 

30,  tots  1  to  4.  inclusive.  E'/fe.  and  E^/feW'>4!; 

31,  tots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe; 
32;  (State  Surface  and  Subsurface)  ... 

33,  \N'/^:  


33,  5  acres  within  W',^;  (Non-Federal  Surface  and  Federal  Subsurface) 
R.  8  W., 

1,  tots  1  to  4,  inclusive.  S'/feN'/fe.  and  S'/fe;  

2,  tots  1  to  4.  inclusive.  S'/feN'/fe,  and  S'/z;  "'""". 

3,  tots  1  to  4,  inclusive,  S'/^N'/fe,  and  S'/fe;  

4,  tots  1  to  4,  inclusive,  S'/zU'h,  and  S'/fe;  

5,  lots  1  to  4,  inclusive.  S'AiW/z,  and  S'/fe;  !! 

6,  tots  1  to  7,  inclusive,  S'/ijNE'A,  SEV4NWV4,  E'/feSW^A,  and  SE'/i' 

7,  tots  1  to  4,  inclusive,  E'/^,  and  E^/feW^/fe; 
8  to  1 4,  irxdusive;  


Acres 


640.00 
640.00 
640.00 
640.00 
639.48 
639.84 
640.00 
640.00 
640.00 
640.00 


639.60 
639.72 
640.76 
639.82 
638.88 
638.36 
639.96 

6400.00 
639.96 
641.32 

6400.00 
641.10 
639.76 

2560.00 

40.00 

600.00 

640.00 

600.40 

40.00 

640.20 

3840.00 

3840.00 

1920.00 

636.92 
636.16 
636.44 
629.91 
631.52 
640.00 
360.00 
280.00 
280.00 

40.00 
640.00 
640.00 
631.52 
631.64 
600.00 
40.00 
480.00 
160.00 
320.00 
459.90 
180.10 
632.20 
632.60 
640.00 
315.00 

5.00 

639.60 
638.68 
637.32 
638.24 
639.84 
626.03 
628.12 
4480.00 
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Acres 


640.00 
640.00 
640.00 
640.00 
639.48 
639.84 
640.00 
640.00 
640.00 
640.00 


639.60 
639.72 
640.76 
639.82 
638.88 
638.36 
639.96 

6400.00 
639.96 
641.32 

6400.00 
641.10 
639.76 

2560.00 

40.00 

600.00 

640.00 

600.40 

40.00 

64020 

3840.00 

3840.00 

1920.00 

636.92 
636.16 
636.44 
629.91 
631.52 
640.00 
360.00 
280.00 
280.00 

40.00 
640.00 
640.00 
631.52 
631.64 
600.00 
40.00 
480.00 
160.00 
320.00 
459.90 
180.10 
63220 
632.60 
640.00 
315.00 

5.00 

639.60 
638.68 
637.32 
638.24 
639.84 
626.03 
628.12 
4480.00 


Sec.  15.  W/i.  WAiS'/i,  SEV4SWV4,  and  S'/feSEV«;  

Sec.  15,  SWV4SWV4;  (NorvFederal  Surface  arxl  Federal  Subsurface)  

Sec.  16,  N^/fe  arxl  SWV4;  (State  Surface  and  State  Subsurface)  

Sec.  16,  SE%; 

Sec.  17; 

Sec.  18,  lots  1  to  4.  inclusive.  E'/i,  and  E'-^W'/fe;  

Sec.  19,  lots  1  to  4.  inclusive.  NEV4NEV4.  S'/feNE'A,  E'AW'/i.  and  SEV4;  

Sec.  19.  NWV4NEV4;  (Non-Federal  Surface  and  Subsurface)  

Sees.  20  and  21 ;  

Sec.  22,  E^A.  and  SW'ASW'/i; 

Sec.  22.  NWV4.  N'yfeSW'A.  and  SEV4SWV4;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sees.  23  and  24;  

Sec.  29;  (BLM  and  GCNP) 

Sec.  30.  lots  1  to  4.  Inclusive,  E'Ai.  and  E'>feW'/fe;  

Sec.  31,  lots  1  to  4.  inclusive,  E'A,  and  E'/feWA;  

Sec.  32.  (BLM  and  GCNP) 

34  N.,  R.  9  W., 

Sec.  1,  lots  1  to  4.  inclusive.  S'AN'/fe.  and  SW,  

Sec.  2.  lots  1  to  4.  inclusive.  S'/ihf/z.  and  SW, 

Sec.  3.  lots  1  to  4.  inclusive.  S'AN'/<2,  and  S'/z; 

Sec.  4,  lots  1  to  4.  inclusive.  S'/feN'/fe,  and  S'/fe; 

Sec.  5.  lots  1  to  4.  inclusive.  S'/?N'/fe,  and  S^^; 

Sec.  6.  lots  1  to  7,  inclusive.  S'/sNE'A,  SEV4NWV4.  E^ASWA.  and  SE'A;  

Sec.  7,  lots  1  to  4.  inclusive,  E'/j,  and  E^/feW^/fe;  

Sec.  8; 

Sec.  9.  SEV4SEV4;  (Non-Federal  Surface  and  Subsurface) 

Sec.  9.  N'/fe.  N'/feS"/fe.  S'/feSWV4,  and  SWy4SEV4;  

Sees.  10  to  17,  inclusive; 

Sec.  18.  lots  1  to  4,  inclusive,  E'A,  and  E'/feW'/j;  

Sec.  19.  lots  1  to  4,  inclusive.  E'/fe.  and  E'/i\NW,  

Sees.  20  to  29.  inclusive;  

Sec.  30.  lots  1  to  4.  inclusive.  E'/fe.  and  E'/sW/fe;  

Sec.  31.  lots  1  to  4.  inclusive,  E^/z,  and  E'yfeW'/fe;  (Non-Federal  Subsurface)  

Sec.  32;  (State  Surface  and  Sut>surface)  

Sec.  33;  (NorvFederal  Subsurface) 

Sec.  34  to  36.  inclusive  

34  N..  R.  10  W.. 

Sec.  1 ,  lots  1  to  4.  inclusive.  S^/zN^/?,  and  S^^;  (NorvFederal  Surface  and  Federal  Subsurface)  ... 

Sec.  2.  bts  1  to  4,  inclusive.  S''/2W/z,  and  S^^;  (State  Surface  and  Subsurface) 

Sec.  3.  lots  1  to  4.  inclusive,  and  S'/feN^/fe;  

Sec.  3.  S'/j;  (Non-Federal  Surface  and  Federal  Sut>surface)  

Sec.  4.  lots  1  to  4.  inclusive.  S%N'/fe.  and  S^/z; 

Sec.  5.  lots  1  to  3.  inclusive.  S'/feNE'A.  SE'ANW'A.  SE'A.  E'/feSW'A.  SWy4SWy4;  

Sec.  5.  lot  4,  SWV4NWy4.  and  NWy4SWy4;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sec.  6.  lots  1  to  3.  inclusive,  S^'6NEy4,  N^/&SEy4;  (Non-Federal  Surface  and  Federal  Subsurface) 

Sec.  6.  lots  4  to  7.  inclusive.  SEy4NWy4,  E'^!SWy4.  and  Si/feSEy4; 

Sec.  7.  lots  1  to  4.  inclusive,  E'/j.  and  E'/feW'/fe;  

Sees.  8  and  9;  

Sec.  10.  N'A;  (Non-Federal  Surface  and  Federal  Subsurface) 

Sec.  10.  SVfe;  

Sees.  11  to  15,  inclusive;  

Sec.  16;  (State  Surface  and  Subsurface)  

See.  17; 

Sec.  18,  lots  1  to  4,  inclusive,  E^/fe.  and  E'-feW'/fe;  

Sec.  19,  lots  1  to  4.  inclusive,  E^/z,  and  E'-^jW'A;  

Sees.  20  to  29,  inclusive;  

Sec.  30,  lots  1  to  4.  inclusive.  E'/z,  and  E'/feW^/fe;  

Sec.  31.  lots  1  to  4.  inclusive.  E'/fe,  and  E'/feW'/?;  

Sec.  32;  (State  Surface  and  Subsurface)  

Sees.  33  and  34; 

Sec.  35,  NEy4NEy4;  (Non-Federal  Surface  and  Subsurface)  

Sec.  35,  SEy4NEy4,  W^/feNEy4,  NWy4.  and  S'A;  (Non-Federal  Subsurface) 

Sec.  36.  (State  Surface  and  Subsurface)  

,34N.,  R.  11  W., 

Sec.  1,  lots  1  to  4,  inclusive,  S^AN^/fe,  and  S'>4; 

Sec.  2,  lots  1  to  4.  inclusive,  S'/zH'h,  and  S'/fe; 

See.  3.  lots  1  to  4.  inclusive.  S^/feN'/fe,  and  S'/i>;  

See.  4.  lots  1  to  4.  inclusive.  S'/s>N'A,  and  S'/fe;  

See.  5.  lots  1  to  4.  inclusive.  S'^WAi,  and  S'/fe; 

Sec.  6.  lots  1  to  7.  inclusive.  S'/zNEV*.  SEV*HWV*,  E'^SV^V*.  SEy4; 

See.  7,  lots  1  to  4,  inclusive.  E^/fe,  and  E^AW'/fe; 

Sees.  8  to  17,  inclusive;  


Acres 


600.00 
40.00 
480.00 
160.00 
640.00 
630.76 
593.08 
40.00 

1280.00 
360.00 
280.00 

1280.00 
640.00 
633.12 
633.60 
640.00 

639.04 
64028 
642.32 
641.64 
639.92 
634.16 
63520 
640.00 
40.00 
600.00 

5120.00 
637.04 
637.12 

6400.00 
638.44 
639.32 
640.00 
640.00 

1920.00 

640.88 
641.44 
320.04 
320.00 
639.32 
479.76 
119.60 
279.19 
357.39 
63828 

1240.00 
320.00 
320.00 

3200.00 
640.00 
640.00 
638.36 
639.36 

6400.00 
638.% 
636.68 
640.00 

1280.00 

40.00 

600.00 

640.00 

638.02 
634.82 
632.92 
632.34 
632.44 
627.62 
635.36 
6400.00 
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Sec.  18.  lots  1  to  4.  inclusive.  E'/fe,  and  E'/feW'/fe;  

Sec.  19,  lots  1  to  4,  Inclusive,  E'/j,  and  E'/feW'/fe;  I!""!!!!! 

Sees.  20  to  29,  inclusive; 

Sec.  30,  lots  1  to  4,  inclusive,  E'/z,  and  E'/zW/z;  I"!"!!!!!!"!!!!"!!!!!"! 

Sec.  31,  lots  1  to  4,  inclusive,  E'/z,  and  E'/feW'/fe- 

Sec.  32,  E'/zNEV*  and  S'/z;  

Sec.  32,  W'/feNE'A  and  NW'A;  (State  Surface  and  Subsurface)  ".',". 

Sees.  33  to  36,  inclusive 

T.  34  N.,  R.  12  W.,  

Sec.  1,  lots  1  to  4,  inclusive,  S'/^W/z.  and  S'/fe;  

Sec.  2,  lots  1  to  4,  inclusive.  S'/zW/z,  and  S'/fe;  (State  Surface  and  Sutsurface) 

Sec.  3.  lots  1  to  4.  inclusive,  S'/zN'/z,  and  S'/z;  

Sec.  4,  lots  1  to  4,  inclusive.  S'/zN'/z,  and  S'/z;  ."I!!!!!! 

Sec.  5.  lots  1  to  4.  inclusive,  S''/zW/z,  and  S'/fe; 

Sec.  6,  lots  1  to  7.  inclusive.  S'/zUEV*.  SE'ANW'A,  E'/feSW'A.  and  SE'/i- 

Sec.  7.  lots  1  to  4.  inclusive,  E'/fe.  and  E'/jW'/t;  ' 

Sees.  8  to  15,  inclusive; 

Sec.  16;  (State  Surface  and  Subsurface)  ZZ 

Sec.  17; ZZZZZZZZZ. 

See.  18,  lots  1  to  4,  inclusive.  E'/«j,  and  E'/feW'/fe;  ...ZZZ'Z'Z'Z'ZZ'ZZ". 

Sec.  19.  lots  1  to  4,  inclusive,  E'/^,  and  E'/^W'/fe; 

Sees.  20  to  29,  inclusive;  ' '" 

Sec.  30.  lots  1  to  4,  inclusive,  E'/fe.  and  E'/2^'Air'""''"ZZZZZ'ZZZ. 

Sec.  31,  lots  1  to  4.  inclusive,  E'/z,  and  E'/feW'/fe;  ... 

Sec.  32;  (Non-Federal  Subsurface) 

Sees.  33  to  35.  inclusive;  

Sec.  36.  (State  Surface  and  Subsurface)  .... 
T.  34  N..  R.  13  W..  

See.  1,  lots  1  to  4.  inclusive.  S'/feN'/fe,  and  S'/fe;  

Sec.  2,  lots  1  to  4.  inclusive.  S'hU'/z,  and  S'/fe;  (State  Surface  arid  Sutsurtace) 

Sec.  3.  lots  1  to  4.  inclusive.  S'/feN'/fe.  and  S'/fe;  

Sec.  4.  lots  1  to  4.  inclusive.  S'/zH'/z,  and  S'/z; 

Sec.  5.  lots  1  to  4.  inclusive.  S'/zW/z.  and  S'/z;  ...'. 

See.  6.  lots  1  to  7.  inclusive,  S'/feNEV*.  SE'ANW'A.  E'/feSW'A.  and  SE'a' 

Sec.  7.  lots  1  to  4.  inclusive.  E'/fe.  and  E'/feW'/fe;  

Sees.  8  to  15.  inclusive;  "!!.".""... 

Sec.  16;  (State  Surface  and  Suljsurface)  . 

Sec.  17; 'ZZZZZZZ. 

Sec.  18.  lots  1  to  4,  inclusive.  E'/fe.  and  E'/feW/fe;  ""ZZZZ. 

Sec.  19.  lots  1  to  4.  inclusive,  E'yfe.  and  E'AW'/fe;  

Sees.  20  to  29,  inclusive;  !..."!!...".." 

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feWVfe;  ."."."!!!!!."!!!!""! 

Sec.  31.  lots  1  to  4.  inclusive.  E'/fe,  and  E'ytW'/fe;  ... 

Sees.  32  to  36,  inclusive 

T.  34  N..  R.  14  W..  

See.  1,  lots  1  to  4.  inclusive.  S^/zW/z,  and  S'/fe;  

Sec.  2,  lots  1  to  4.  inclusive.  S'/feN'/fe,  and  S'/fe;  "Z". 

See.  3.  lots  1  to  4.  inclusive.  S'/feN'/ij.  and  S'/fe;  ZZZ". 

Sec.  4,  lots  1  to  4.  inclusive,  S'/feN'^^,  and  S'/fe; ZZl 

Sec.  5.  lots  1  to  4.  inclusive.  S'/feN'/fe.  and  S'/fe;  ZZ. 

See.  6.  lots  1  to  7.  inclusive,  S'/feNE'A.  SE'ANW'A.  E'^SW'A.  and  SEV4' 

See.  7.  lots  1  to  4.  inclusive.  E'/fe.  and  E'/feW^/fe- 

Sees.  8  to  17.  inclusive;  ZZ^^. 

See.  18.  lots  1  to  4,  inclusive.  E^/z.  and  E'/feW'/fe;  "."!!I"!I!1" 

Sec.  19,  lots  r  to  4.  inclusive.  E'/fe.  and  E'/fewW 

Sec.  20; ' 

Sec.  21.  lots  1  and  2.  N'/fe.  SWA.  and  VT/^Ey^ZZZZZZZZl 

Sec.  21.  lot  37;  (Non-Federal  Surface  and  Subsurface) 

See.  22.  lot  37;  (Non-Federal  Surface  and  Subsurface) 

Sec.  22,  lots  1  and  2.  N'/z,  E'/feSW'A,  and  SE'A-  

Sees.  23  to  29,  inclusive;  .'. ""' 

Sec.  30,  lots  1  to  4.  inclusive,  E'/fe,  and  E^/zW^/zZZZZZZZZZZ 

See.  31,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe" 

Sec.  32.  SW'ASW'A;  (State  Surface  and  State  Subsurface') 

Sec.  32.  N'/fe.  N'/feS'/fe,  SEV^SW'A.  and  S'/feSE'A-  

Sees.  33  to  36.  inclusive 

T.  34  N..  R.  15  W..  

See.  1.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  2,  lots  1  to  3.  inclusive.  S'/feNE'A.  SW%.  and  SEy4SEV4' 

Sec.  2.  lot  4.  S'/feNWV4.  NW%SE%.  SW'ASE'A;  (State  Surfa^  iidsi)surt^)' 

Sec.  3,  lots  1  to  4.  inclusive,  S'/feN'/j.  and  S'/fe;  

Sec.  4.  lots  1  to  7.  inclusive.  S'/feNE'A.  SEV4NWV4,  E'/feSW'A.  and  SEVv 


Acres 


634.98 
634.50 

6400.00 
634.66 
634.04 
400.00 
240.00 

2560.00 

631.40 
630.52 
630.88 
629.08 
627.80 
614.78 
627.12 

5120.00 
640.00 
640.00 
629.08 
630.56 

6400.00 
632.36 
635.24 
640.00 

1920.00 
640.00 

628.36 
626.96 
626.40 
626.96 
627.36 
619.41 
632.52 

5120.00 
640.00 
640.00 
633.20 
633.48 

6400.00 
633.84 
634.92 

3200.00 

627.84 
628.52 
630.04 
630.16 
630.08 
628.80 
632.76 
6400.00 
634.00 
635.28 
640.00 
633.50 
6.50 

14.16 
625.84 

4480 
635.80 
636.84 

40.00 

600.00 

2560.00 

631.32 
392.50 
237.42 
627.28 
622.07 
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634.98 
634.50 

6400.00 
634.66 
634.04 
400.00 
240.00 

2560.00 

631.40 
630.52 
630.88 
629.08 
627.80 
614.78 
627.12 

5120.00 
640.00 
640.00 
629.08 
630.56 

6400.00 
632.36 
635.24 
640.00 

1920.00 
640.00 

628.36 
626.96 
626.40 
626.96 
627.36 
619.41 
632.52 

5120.00 
640.00 
640.00 
633.20 
633.48 

6400.00 
633.84 
634.92 

3200.00 

627.84 
628.52 
630.04 
630.16 
630.08 
628.80 
632.76 
6400.00 
634.00 
63528 
640.00 
633.50 
6.50 

14.16 
625.84 

4480 
635.80 
636.84 

40.00 

600.00 

2560.00 

631.32 
392.50 
237.42 
627.28 
622.07 


Sec.  5.  lots  1  to  4.  inclusive.  S^/zW^,  and  S'/fe; 

Sec.  6,  lots  1  to  7,  inclusive,  S^/feNEV4.  SEV4NWV4.  E'/feSW'A,  and  SE'A;  

Sec.  7,  lots  1  to  4,  inclusive,  E'/z.  and  E^/feW^/fe;  

Sees.  8  to  17,  inclusive;  

Sec.  18,  lots  1  to  4,  inclusive,  E'/?,  and  E^/feW^A;  

Sec.  19,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/jW^/j;  

Sees.  20  to  29,  inclusive;  

Sec.  30.  lots  1  to  4.  inclusive.  E'/z,  and  E'/zWA;  „ 

Sec.  31.  lots  1  to  4.  inclusive.  E'A.  and  E'/feW'/fe;  

Sees.  32  to  36.  inclusive 

35  N..  R.  7  W.. 

See.  1.  lots  1  to  4,  inclusive.  S'/feN'/fe.  and  S'/fe; 

See.  2.  lots  1  to  4,  inclusive,  S'/feN^/fe,  and  S'/fe;  

See.  3.  lots  1  to  4.  inclusive,  S'/feN^/fe.  and  S'/z; „ 

Sec.  4,  lots  1  to  4.  inclusive.  S'/feN'/fe.  and  S'/z; 

Sec.  5.  lots  1  to  4.  inclusive,  S^AM^/z,  and  S'/fe; :. 

Sec.  6.  lots  1  to  7.  inclusive,  S'/zUEVa.  SEV4NWV4,  E'/zS\NV4.  and  SE'A;  

See.  7.  lots  1  to  4.  inclusive.  E'/fe.  and  E'AW'/fe; 

Sees.  8  to  17.  inclusive; 

Sec.  18.  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/fe;  

Sec.  19.  lots  1  to  4,  inclusive.  E^/z,  and  E^/jW^/fe;  

Sees.  20  to  24,  inclusive;  

Sec.  27,  NWy4NEy4  and  t4'/zN\NV*; 

Sec.  27,  SWV4NEV4,  S'/*?NWV4,  and  N'/feSW'A;  (Non-Federal  SutKurface) 

Sec.  28,  W/zHEV*.  SEV4NEy4,  NWV4,  and  H'/zSV^V4•, 

Sec.  28,  SEV4NEV4,  S'/!SWV4.  and  SEV4;  (Non-Federal  SutKurface)  

g^{j  29'       ; 

Sec.  30!  lots  1  to  4,  inclusive.  E'/fe,  and  E'/?W'>fe;  

Sec.  31,  lots  1  to  4,  inclusive,  E'/z,  and  E'/feW'A;  

Sec.  32;  (State  Surface  and  Subsurface)  , 

Sec.  33,  NEV4NEV4,  S'/zt^EV*,  SEV4NWV4,  and  SW,  

Sec.  33,  NWV4NEV4,  N'/^NWV4,  and  SW'ANW'A;  (Non-Federal  Surface  and  Federal  Subsurface) 
35  N..  R.  8  W., 

Sec.  1,  lots  1  to  4.  inclusive,  S'/jN'/z,  and  S'/z;  

See.  2,  lots  1  to  4,  inclusive,  S^/^N'/fe,  and  S'/fe;  (State  Surface  and  Subsurface)  

Sec.  3,  lots  1  to  4,  inclusive.  S^AzN^/z,  and  SW,  (NorvFederal  Surface  and  Federal  Subsurface) 

Sec.  4,  lots  1  and  2,  S^/&NEV4,  and  SEy4;  (NorvFederal  Surface  and  Federal  Subsurface)  

Sec.  4.  lots  3  and  4.  S'/^NW'A.  and  SWV4;  

Sec.  5.  lots  1  to  4,  inclusive.  S^/zN^/z,  and  S^^;  

Sec.  6.  lots  1  to  4,  inclusive.  S^/feNE'A.  SEV4NWV4.  NE'ASW'A.  and  SE'A;  

See.  6.  lots  5  to  7.  inclusive,  SEV4SWV4;  (NorvFederal  Surface  and  Federal  Subsurface) 

Sec.  7.  lots  1  to  3.  inclusive;  (NorvFederal  Surface  and  Federal  Sut)surface)  -^ 

Sec.  7.  lot  4,  E'A.  and  E^/feW^/fe; 

Sec.  8; 

Sec.  9,  E'A;  (NorvFederal  Surface  arxl  Federal  Sut>surface)  

Sec.  9,  WVfe;  : 

Sec.  10;  (NorvFederal  Surface  and  Federal  Subsurface)  

See.  11  to  13,  inclusive; 

Sec.  14.  N'/fe.  N'/feS'/fe.  S^/feSE'A.  and  E'/feSEV4SWV4;  

Sec.  14.  W'-^SE'ASW'A  and  SW'ASW'A;  (Non-Federal  Surface  and  Subsurface)  

Sec.  15.  N^/fe.  W/zS'/z,  S^/jSW'A.  and  SWV4SEy4;  

Sec.  15.  SEV4SEV4;  (Non-Federal  Surface  and  Sutsurface) 

Sgcs  16  dnd  17* 

Sec.  18.  lots  1  to  4.  iriclusive.  E'A.  arid  E'/sW'A;  !. 

Sec.  19.  lots  1  to  4.  inclusive.  E'/z,  and  E^/zV^W,  

See.  20,  E'/fe,  NW'A,  S'/zH'/zS\NVa,  and  S'/feSW'A;  

Sec.  20.  N'>^N'/feSWV4;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sees.  21  to  28.  inclusive;  

See.  29.  E'/fe  and  S'ASW'A;  

See.  29.  NW'A  and  U'/zSSNVa;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sec.  30,  lots  1  and  2,  NE'A,  E'/ztMIV*,  and  SE'A;  

Sec.  30,  lots  3  and  4,  and  E'/feSWA;  (NorvFederal  Surface  and  Federal  Subsurface)  

Sec.  31,  lots  1  and  2,  and  E'/feNWV4;  (NorvFederal  Surface  arxl  Federal  Sutjsurface) 

Sec.  31,  lots  3  and  4,  NE'A,  E^-^SW'A.  and  SE'A; :. 

See.  32.  NWV4  and  S'/jSW'A;  (State  Surface  and  Subsurface)  

Sec.  32.  NEV4,  N'/jSEV4,  and  S'AS'yfe;  

Sees.  33  to  36,  inclusive 

35  N..  R.  9  W.. 

Sec.  1.  lots  1  to  4,  inclusive;  

See.  1 ,  S'^N'A  and  S'/i;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sec.  2,  lots  1  to  4,  inclusive.  S'/feN'/fe,  and  S^/z;  (State  Surface  and  Subsurface) 

Sec.  3.  lots  1  to  4.  inclusive.  S'/feN'A.  and  S'/z;  


Acres 


622.28 
605.39 
627.64 

6400.00 
628.48 
629.12 

6400.00 
630.16 
631.04 

3200.00 

638.80 
638.64 
640.20 
640.76 
640.00 
625.29 
627.60 

6400.00 
629.68 
630.48 

3200.00 
120.00 
200.00 
360.00 
280.00 
640.00 
630.36 
630.80 
640.00 
480.00 
160.00 

639.52 
640.08 
63924 
318.75 
318.89 
637.52 
474.40 
147.75 
10827 
51621 
640.00 
320.00 
320.00 
640.00 

1920.00 

580.00 

60.W 

600.00 

40.00 

1280.00 

62524 

624.96 

600.00 

40.00 

5120.00 
400.00 
240.00 
472.44 
152.92 
152.99 
472.65 
240.00 
400.00 

2560.00 

159.68 
480.00 
639.84 
640.40 
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Sec.  4,  lots  1  to  4,  inclusive,  S'/?N'/4,  and  S'/fe;  

Sec.  5.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  SW,  "..".""".'.". 

Sec.  6,  lots  1  to  7,  inclusive,  S'/feNE'A,  SEV4NWV4,  E'/i?SWy4,  and  SE'A- 

Sec.  7.  lots  1  to  4.  inclusive,  E'/^,  and  E'/feW'/fe;  

Sees.  8  to  11,  inclusive;  ..[.".. 

Sec.  12,  NV2,  N'/^SVz,  and  SE'ASW'A;  (WpeKi'erais'urtace'and  Federal  

Sec.  12,  SW'ASW'A  and  SV2SEV4;  

Sec.  13,  EV2NEy4,  NW'ANE'A.  NW'A,  NWV4SWV4,  and  SVaS'/^- 

Sec.  13,  SWV4NEV4,  NEV4SWV4.  and  N'/zSE'A;  (Non-Federal  Surface  and  Federarsiibsurtace)' 
Sec.  14; 


Sec.  15,  N'/^  and  SWA;  

Sec.  15,  SE'A;  (Non-Federal  Surface  and  Federal  Subsurface) 

Sec.  16;  (State  Surface  and  Subsurface)  

Sec.  17; 


S^."  ]b  NSNEV4'*kn?SEv!NE'v4^'^'"  ®^'^"^^'^*'  ^"^  ^'/^SE'A;  (NonlFederalSurtaceand  Federal  Sub^ 

Sec.  18,  E'/zSE'A;  (State  Surface  and  Federal  Subsurface)  ....!!.."."!..." 

Sec.  19,  lots  1  to  4,  inclusive,  and  NE'ASW'A;  (Non-Federal  Surtace  and  FederarSubsurtace) 

Sec.  19,  NEV4,  E'/ijNW'A.  and  NV2SEV4;  (State  Surface  and  Federal  Subsurface)  

Sec.  19,  SEV4SWV4  and  SV2SEV4;  

Sec.  20,  EV2,  EV2\N'/2,  and  SW'ASW'A;  

Sec.  20,.wy2NWV4  and  NW'ASW'A;  (State  Surface  and  Federai'subsurfaoe) 

''""  21; ' 


Sec 


Sec. 
Sec. 
Sec. 

Sec. 


Sec.  22,  W^^;  ...ZZZZZZZ 

Sec.  22,  EV2;  (Non-Federal  Surtace  and  Federal  Subsurface)    

Sees.  23  and  24;  

Sec.  25,  N'/fe; """!!"!!!!"!"!!!""!!!"!!!! 

Sec.  25,  SV2;  (Non-Federal  Surtace  and  Federal  Subsurface) 

Sec.  26,  NV2.  SWA,  and  WV2SEV4;  '""'"Z 

Sec.  26,  EV2SEV4;  (Non-Federal  Surtace  and  Federal  Subsurtace)  "!..!!! 

Sec.  27,  NEV4;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

Sec.  27,  NW'A  and  S'/z;  

Sees.  28  and  29;  ZZZZZZZZ". 

Sec.  30,  lots  1  and  2;  (Non-Federal  Surtace  and  Federal  Subsurface) 

Sec.  30.  lots  3  and  4,  EV2,  and  EV2W'/^;  

Sec.  31,  lots  1  to  4,  inclusive,  EV2,  and  E'/ijW'/fe;  "Z'""ZZ. " 

See.  32;  (State  Surtace  and  Subsurtace)  .' 

Sees.  33  to  35,  inclusive;  ."!!!."!!!! 

Sec.  36,  NV2  and  NV2SV2;  (State  Surtace  and  Subsurtace) 

Sec.  36,  SV2SV2;  

35  N.,  R.  10  W.,  

1,  lot  1  and  SEV4NEV4; 

1,  lots  2  to  4.  inclusive,  S'^NW'A,  SWV4NEV4.  and  si6r(Non-'Federal  Surface  and  Federal^  

2,  ots  1  to  4,  inclusive,  S'^N'^,  and  S'/fe;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

3,  ots  1  to  4,  inclusive,  S'/^N'^,  and  SV2;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

4,  lots  1  to  4,  inclusive,  S'/^N'/^.  and  S'/i;  

5,  lots  1  to  4,  inclusive,  SV2NV2,  and  S'/i;  (State  Surtace  and  Subsurtace')' 

K'  7-  \T.  1  I^I'  '"?'*^^'  f^l^^'l^'J^.Y"^^'^"'  ^''^^^'/'•-  ^"^  SE'A;  (Non-Fe'de'rai'surtaceand'Federai'subs'urface')' 
Sec.  7, 10  s  1  to  4,  inclusive,  E'/i,  and  E'^WV2;  (Non-Federal  Surtace  and  Federal  Subsurtace)                      ouusunace, 
See.  8,  NV2; '  

Sec.  8,  S'/2;  (Non-Federal  Surtace  and  Federal  Subsurtace) 

Sec.  9,  NVzand  SE'A;  ..''Z'ZZ 

See.  9,  SWA;  (Non-Federal  Surtace  and  Federal  Subsurtace)  "."! 

Sec.  10;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

Sec.  11.  NPA,  NV2NWA,  and  S'/?;  (Non-Federal  Surtace  and  Federai'su'bs'urtace)"!."."!!!."."!!!'!!!!!!!!;;^ 

Sec.  12;  (Non-Federal  Surtace  and  Federal  Subsurtace)  I!!..!!!l"."!! 

Sec.  13;  (Non-Federal  Surtace  and  Federal  Subsurtace)  '""'Z. 

Sec.  14;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

Sec.  15.  N'^,  EV2SWA,  and  SE'A;  (Non-Federal  Surtace  and  Federal  Siibsiirtace) 

Sec.  15,  W/2SWV4;  (Non-Federal  Surtace  and  Subsurtace)  

Sec.  16;  (State  Surtace  and  Subsurtace)  

Sec.  17.  N';^  and  N'/iS'/i;  (Non-Federal  Surtace  and  Federal  Subsurtace) 

Sec.  17,  SV2S'/^;  (State  Surtace  and  Federal  Subsurface)  

Sec.  18,  lots  1  to  4.  inclusive,  E'/j,  and  E'/i^W/fe;  (Non-Federal  Suriaci'a'nd  "F^'eral'subsurfa^)  "■' 

o    ■  II'  o^     o  ^-  '"elusive,  E'/i.  and  E'/feW^;  (State  Surtace  and  Federal  Subsurtace)  

Sec.  20;  (State  Surtace  and  Federal  Subsurtace)  

Sec.  21;  (Non-Federal  Surtace  and  Federal  Subsurtace) 

f®*^-  II-  ^'^'-  ^'^^'/^'  ^"'^  S'ASE'A;  (Non-Federal  Surtace  andFederal  Subsurtace) 

Sec.  22,  SV2SWA;  (Non-Federal  Surtace  and  Subsurtace)  ....  

Sec.  23;  (Non-Federal  Surtace  and  Federal  Subsurtace)  

Sec.  23,  part  SEV4SEV4SEV4;  ' 


Acres 


640.24 
638.28 
626.11 
629.44 
2560.00 
520.00 
120.00 
480.00 
160.00 
640.00 
480.00 
160.00 
640.00 
640.00 
428.72 
120.00 
80.00 
190.76 
320.00 
120.00 
520.00 
120.00 
640.00 
320.00 
320.00 
1280.00 
320.00 
320.00 
560.00 
80.00 
160.00 
480.00 
1280.00 
76.46 
556.42 
633.88 
640.00 
1920.00 
480.00 
160.00 

80.06 
560.00 
641.88 
641.80 
642.68 
643.76 
634.80 
633.76 
320.00 
320.00 
480.00 
160.00 
640.00 
560.00 

80.00 
640.00 
640.00 
640.00 
560.00 

80.00 
640.00 
480.00 
160.00 
634.56 
635.36 
640.00 
640.00 
560.00 

80.00 

640.00 

1.00 
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Awes 


Sec.  24;  (Non-Federal  Surface  arxl  Federal  Subsurface)  

Sec.  25.  N^/i  and  SWV4;  (NorvFederal  Surface  and  Federal  Subsurface) 

Sec.  25.  SEV.; 

Sees.  26  to  28,  inclusive;  (NorvFederal  Surface  and  Federal  Subsurface)  _ 

Sec.  29,  E'/6  and  SWV4;  (Non-Federal  Surface  and  Federal  Subsurface)  

Sec.  29.  NWV4;  (State  Surface  and  Federal  Subsurface) 

Sec.  30.  lots  1  to  4,  inclusive,  E'/^W'/fe  and  E'/jNEV4; 

Sec.  30,  W'/feNE'A;  (State  Surface  and  Federal  Subsurface)  .._ 

Sec.  30,  SEV4;  (NorvFederal  Surface  and  Federal  Subsurface) _ 

Sec.  31,  lots  1  to  4.  inclusive.  E'/z,  and  E'/^W'/fe; 

Sec.  32;  (State  Surface  and  Subsurface)  — 

Sec.  33; ' 

Sec.  34;  (State  Surface  and  Federal  Sut)surface) « 

Sec.  35;  (Non-Federal  Surface  and  Federal  Subsurface) 

Sec.  36.  (State  Surface  and  Sutsurface)  _ 

35N.,  R.  11  W., 

Sec.  1,  lots  1  to  4,  inclusive,  S^/feN'A,  and  S^/fe; 

Sec.  2.  lots  1  to  4,  inclusive,  S'/feN'A,  and  S^/fe;  (State  Surface  arxJ  Subsurface) 

Sec.  3,  lots  1  to  4,  inclusive,  S^/feN'A,  and  S'/z; 

Sec.  4,  lots  1  to  4,  inclusive,  S'-feN'/z,  and  SW, 

Sec.  5,  lots  1  to  4,  inclusive,  S'/?N'/fe,  and  S'A;  „ 

Sec.  6,  lots  1  to  7.  inclusive,  S'/feNE'A.  SE'ANW'/.,  E'/feSWV4,  and  SEV4; * 

Sec.  7.  lots  1  to  4.  inclusive,  E'/fe,  and  E'/feW'/fe;  

Sbc  8  snd  9' 

Sec.  10.  nW.  NEV4SWV4.  S'/jSW'A,  arid  SE'/i; 

Sec.  10,  NWV4SWV4;  (Non-Federal  Surface  and  Subsurface)  

Sec.  11; 

Sec.  12,  NEV4  and  S'^;  (Non-Federal  Surface  and  Federal  Subsurface) 

Sec.  12,  NWV.; 

Sec.  13  to  15,  inclusive;  

Sec.  16;  (NorvFederal  Subsurface) 

&0C*  1  '»  • • •• • •• 

Sec.  18,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW/fe;  

Sec.  19.  lots  1  to  4,  inclusive,  E'/fe,  and  E^/feW'/fe;  

Sec.  20,  N'/fe,  SWV4,  NE'ASE'A,  and  S'/feSEV4; 

Sec.  20,  NWV4SEV4;  (Non-Federal  Surface  and  Subsurface)  

Sees.  21  to  29,  inclusive;  

Sec.  30.  lots  1  to  4,  inclusive.  E'/fe,  and  E'AW'/fe;  

Sec.  31.  lots  1  to  4.  inclusive,  E'/fe,  and  E'/feW'/fe;  

Sec.  32;  (State  Surface  and  Suljsurface)  

Sec.  33,  NEV4NEV4;  (Non-Federal  Surface  and  Subsurface)  

Sec.  33,  NWV4NEV4.  S'/feNEV4.  NWV4.  and  S'/fe;  

Sees.  34  and35;~ 

Sec.  36.  (State  Surface  and  Subsurface)  

.  35  N..  R.  12  W., 

See.  1,  lots  1  to  4.  inclusive,  S'/jN^/fe,  and  S'/^;  

Sec.  2,  lots  1  to  4,  inclusive.  S^/zW/z.  and  SW,  

Sec.  3,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/z;  

Sec.  4,  lots  1  to  4,  inclusive,  S^/feN'/i?,  and  SW,  

Sec.  5,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S^/fe; 

See.  6,  lots  1  to  7.  inclusive.  S^/feNEV4.  SE'ANW'A,  E'/zSSNVa,  and  SE'A; 

Sec.  7.  lots  1  to  4.  inclusive,  E'/fe.  and  E^/feW'/fe;  _ 

Sees.  8  to  17.  inclusive;  

See.  18,  lots  1  to  4.  inclusive.  E^/fe,  and  E'/feW>fe; 

Sec.  19,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/feW'/j;  

Sees.  20  to  29,  inclusive; 

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/^W'/?;  

Sec.  31,  lots  1  to  4,  inclusive,  E'/z,  and  E'/zV^'/z;  

Sees.  32  to  36,  inclusive 

.  35N.,  R.  13  W.. 

Sec.  1.  lots  1  to  4,  inclusive.  S'/feN'/^,  and  S^/z;  

Sec.  2,  lots  1  to  4,  inclusive,  S^/feN'/fe,  and  S',^;  „ 

Sec.  3,  lots  1  to  4,  inclusive,  S^/zW/z.  and  S'>fe;  '■ 

Sec.  4,  lots  1  to  4,  inclusive,  S'/feN'/t,  and  S^/z; 

Sec.  5,  lots  1  to  4,  inclusive,  S^/zW/z,  and  S''/z;  

See.  6,  lots  1  to  7,  inclusive,  S'/jNE'A,  SE'ANW'A,  E'/zS\NV*,  and  SE'A;  

See.  7,  lots  1  to  4,  inclusive,  E'/z,  and  E^/zW/z;  

Sees.  8  to  15,  inclusive;  - 

Sec.  16,  N'/fe.  SWV4,  and  NW'ASE'A; 

Sec.  16,  NEV4SEV4  and  S'/feSE'A;  (State  Surface  and  Subsurface) 

See.  17; -y 

Sec.  18.  lots  1  to  4.  inclusive,  E'/s.  and  E'/^W'^*;  '. 


640.00 
480.00 
160.00 
1920.00 
480.00 
160.00 
396.04 
80.00 
160.00 
636.32 
640.00 
640.00 
640.00 
640.00 
640.00 

641.04 
641.94 
642.24 
641.76 
641.08 
629.76 
62624 
1280.00 
600.00 

40.00 
640.00 
480.00 
160.00 
1920.00 
640.00 
640.00 
629.92 
630.32 
600.00 

40.00 

5760.00 

631.44 

631.96 

640.00 

40.00 

600*00 

1280.00 

640.00 

640.76 
641.20 
641.88 
64320 
642.04 
625.45 
624.02 

6400.00 
624.56 
624.50 

6400.00 
62520 
62620 

3200.00 

640.16 
641.00 
641.36 
639.68 
638.32 
621.58 
624.96 
5120.00 
520.00 
120.00 
640.00 
626.84 
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Gila  and  Salt  River  Meridian— Continued 


Sec.  19.  lots  1  to  4,  inclusive.  E'/fe.  and  E'/feW'/fe;  

Sees.  20  to  29,  inclusive;  

Sec.  30,  lots  1  to  4,  inclusive,  E'/fe,  and  E'/^W'/fe;  "1"...".""!...".".""" 

Sec.  31.  lots  1  to  4,  inclusive.  E'A.  and  E'/feW'/fe;  

Sees.  32  to  35,  inclusive;  

Sec.  36.  N'/fe  and  E'/feSE'A;  (State  Surface  and  Suteijiiace) 

Sec.  36.  SWV4  and  W'/feSE'A 

T.  35  N..  R  14  W..  

Sec.  1,  lots  1  to  4.  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  2.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  3.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  

Sec.  4,  lots  1  to  4,  inclusive.  S'/feN'/fe,  and  S'/fe;  

Sec.  5,  lots  1  to  4,  inclusive.  S'/feN'/fe.  and  S'/fe; 

See.  6.  lots  1  to  7.  inclusive,  S'/feNE'/.,  SE'ANW'A,  E'/feSWV4,  and  SE'A- 

Sec.  7,  lots  1  to  4,  inclusive.  E^/j.  and  E'/feW^/fe;  

Sees.  8  to  17.  inclusive;  .'"" 

Sec.  18.  lots  1  to  4.  inclusive.  E^/i,  and  E'/feW'/i?;  .".""."."!"!"...!!I^".." 

See.  19,  lots  1  to  4,  inclusive.  E'-^.  and  E'/feW'/fe;  

Sees.  20  to  29,  inclusive;  ."....:... 

See.  30.  lots  1  to  4,  inclusive.  E'h,  and  E'.^wW;  ".'"."."."!!.."..."""."." 

Sec.  31.  lots  1  to  4.  inclusive,  E'/t,  and  E'/^W'/fe; 

Sees.  32  to  36.  inclusive 

T.  35  N..  R.  15  W.. 

Sec.  1.  lots  1  to  4.  inclusive.  S'/^N'/fe.  and  S^/fe;  

See.  2.  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/fe;  !.""."."."!! 

Sec.  3,  lots  1  to  4,  inclusive,  S'/feN'/fe,  and  S'/i?; 

Sec.  4.  lots  1  to  4,  inclusive.  S'/^N'/fe.  and  S'/fe;  ."."!!!.". 

Sec.  5,  lots  1  to  4,  inclusive,  S'/feN'/t,  and  S'/fe;  !.".. 

Sec.  6.  lots  1  to  7.  inclusive,  S'/feNE'A,  SE'ANW'A,  E'/feSWV4.  and  SEVv 

Sec.  7,  lots  1  to  4,  inclusive,  E^/z,  and  E'/feW'/^; 

Sees.  8  to  15,  inclusive;  

See.  16,  N'/feNEV4,  SW'ANE'A.  NW'A,  and  S'^;  "!!."] 

Sec.  16,  SEV4NEV4;  (State  Surface  and  State  Subsurface)  !.!.."."."".!."...."". 

oGC.  1  T\  

See.  18.  lots  1  to  4,  inclusive.  E'/fe,  and  E'/feW/fe;  ....".."!!!!!!!."!! 

Sec.  19.  lots  1  to  4.  inclusive.  E'/fe.  and  E'/fewW 

Sees.  20  to  29.  inclusive;  ' ....!."...."" 

See.  30.  lots  1  to  4.  inclusive.  E'-^.  and  E'/feW'/fe;  ".."!!.""!!!."!"."" 

See.  31.  lots  1  to  4.  inclusive,  E'/fe,  and  E'/feW'/fe- 
Sec.  32  to  36.  inclusive 


Acres 


628.84 
6400.00 
630.08 
630.88 
2560.00 
400.00 
240.00 

640.44 
641.32 
641.68 
640.32 
641.04 
635.04 
634.68 

6400.00 
634.84 
635.08 

6400.00 
635.68 
635.92 

3200.00 

646.64 
651.16 
651.68 
653.64 
657.76 
627.76 
612.76 

5120.00 
600.00 
40.00 
640.00 
614.16 
615.20 

6400.00 
616.86 
618.44 

3200.00 


The  areas  described  aggregate 
605.361.68  acres  in  Mohave  Coimty.  All 
lands  are  federally  owned  surface  eind 
subsurface  unless  otherwrise  noted. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  location  and  entry 
under  the  general  lands  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  unless  the  proposal  is  canceled 
or  unless  the  withdrawal  is  finalized 
prior  to  the  end  of  the  segregation 
period. 

Existing  uses  of  the  segregated  lands 
may  be  continued  in  accordance  with 
their  terms  except  for  the  location  or 
relocation  of  mining  claims  during  the 
pendency  of  the  2-year  segregative 
period,  including  but  not  limited  to 
livestock  grazing,  legal  ingress  and 
egress  to  any  valid  mining  claims  and 
patented  claims  that  may  exist,  rights- 
of-way.  access  to  non-Federal  lands  and 
interests  in  lands,  current  recreational 


uses,  and  commercial  uses  being 
conducted  under  special  use  permits. 

Dated:  December  9, 1998. 
Ray  Brady, 

Manager.  Lands  and  Realty  Group. 
(PR  Doc.  98-33046  Filed  12-11-98;  8:45  am) 
BILUNG  CODE  4310-^-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  December  21,  1998  at 
10:00  am. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 


4.  Inv.  No.  AA1921-127  (Review)(Elemental 
Sulphur  from  Canada) — briefing  and  vote. 

5.  Outstanding  action  jackets:  none 

In  accordance  with  Commission 
pohcy.  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  December  10,  1998. 
Donna  R.  Koehnke. 
Secretary. 
(PR  Doc.  98-33221  Filed  12-10-98;  3:00  pm) 

BILUNG  CODE  7020-02-P 
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Acres 


628.84 
6400.00 
630.08 
630.88 
2560.00 
400.00 
240.00 

640.44 
641.32 
641.68 
640.32 
641.04 
635.04 
634.68 

6400.00 
634.84 
635.08 

6400.00 
635.68 
635.92 

3200.00 

646.64 
651.16 
651.68 
653.64 
657.76 
627.76 
612.76 

5120.00 
600.00 
40.00 
640.00 
614.16 
615.20 

6400.00 
616.86 
618.44 

3200.00 
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18;  3.00  pm] 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1966-98] 

Extension  of  Work  Authorization  for 
Certain  Haitians  Prevtousiy  Granted 
Deferred  Enforced  Departure  (DED) 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

summary:  Since  December  23, 1997,  the 
Immigration  and  Naturalization  Service 
(Service)  has  granted  an  Employment 
Authorization  Document  (EAD)  to 
Haitian  nationals  on  the  basis  of 
Deferred  Enforced  Department  (DED); 
those  EADs  bear  an  expiration  date  of 
December  22, 1998,  and  the  notation 
"274A.12(A)(11)."  By  this  notice,  the 
Service  is  granting  an  automatic 
extension  until  December  22, 1999,  of 
the  validity  of  those  EADs  issued  to 
Haitian  DED  beneficiaries.  This  action 
will  provide  ample  opportimity  for 
Haitian  beneficiaries  of  DED  to  apply  for 
adjustment  of  status  to  that  of 
permanent  resident  pursuant  to  section 
902  of  the  Haitian  Refugee  Immigration 
Fairness  Act  of  1998,  allowing  them  to 
maintain  their  employment  eUgibility 
until  they  are  able  to  apply  for  a  new 
BAD  in  coxuiection  with  their 
acpplication  for  adjustment  of  status. 
DATES:  This  notice  is  effective  December 
14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Immigration  emd 
Naturahzation  Service,  Adjudications 
Division,  425  I  Street,  NW.,  Room  3214, 
Washington,  DC  20536,  Telephone  (202) 
S14-3228. 

SUPPLEMENTARY  INFORMATION: 

What  is  the  Porpose  of  Extending 
Employment  Authorization  to  Certain 
Haitians? 

[  ■  On  December  23,  1997,  the  President 
Ordered  the  Attorney  General  to  grant 
DED  for  1  year  to  certain  Haitian 
nationals.  On  October  21, 1998,  the 
President  signed  into  law  the  Fiscal 
Year  1999  Omnibus  Appropriations  Act, 
Pubhc  Uw  105-277.  Title  IX  of  Pub.  L. 
105-277  contains  the  Hatitian  Refugee 
Immigration  Fairness  Act  of  1998 
(HRIFA).  Specifically,  section  902 
HRIFA  allows  certain  Haitian  nationals 
to  adjust  status  to  that  of  a  lawful 
permanent  resident.  In  order  to  provide 
ample  opportunity  for  Haitian  nationals 
covered  by  DED  to  file  for  a  new 
Employment  Authorization  Document 
(EAD)  based  upon  an  application  for 
adjustment  of  status  under  HRIFA,  the 
Service  is  granting  an  automatic 


extension  until  December  22, 1999,  of 
the  validity  of  their  EADs.  This 
automatic  extension  is  limited  to  those 
EAD  cards  which  bear  an  expiration 
date  of  December  22, 1998,  and  were 
previously  issued  to  DED  Haitians 
pursuant  to  8  CFR  274a.l2(a)(ll). 
Affected  Haitians  who  will  need  work 
authorization  after  December  22,  1999, 
should  file  appUcations  for  adjustement 
of  status  and  HRIFA-based  employment 
authorization  as  soon  as  interim 
regulations  implementing  HRIFA  are 
published  to  ensure  continuous 
employment  authorization. 

Who  is  Eligible  To  Receive  an 
Automatic  Extension  of  Employment 
Authorization? 

To  be  eligible  for  an  automatic 
extension  of  employment  authorization, 
and  individual  must  be  a  national  of 
Haiti  who  previously  applied  for  and 
was  granted  employment  authorization 
under  the  December  23, 1997, 
Presidential  order  mandating  DED  for 
Haitians. 

How  Will  Qualified  Individuals  be 
Notified? 

Individuals  will  be  notified  that  their 
EAD  has  been  automatically  extended 
by: 

(1)  The  Federal  Register  notice,  and 

(2)  A  letter  mailed  to  the  individual's 
last  known  address. 

Does  a  Qualified  Individual  Have  to 
Apply  to  the  Service  for  an  Extenstion 
of  Employment  Authorization? 

No,  the  extension  is  automatic.  A 
quahfied  individual  will  be  notified  of 
the  extension  by  a  letter,  which  will  be 
mailed  to  the  individuals'  last  known 
address  on  file  with  the  Service. 

What  Should  an  Individual  Do  if  They 
Have  Lost  Their  DED-Related  EAD? 

An  individual  who  has  lost  his  or  her 
DED-related  EAD  should  submit  an 
Application  for  Employment 
Authorization,  Form  1-765,  with  fee  to 
the  Texas  Service  Center  to  obtain  a 
replacement  card.  Applications  should 
be  addressed  as  follows:  United  States 
Immigration  and  Naturalization  Service, 
Texas  Service  Center.  P.O.  Box  851041, 
Mesquite,  Texas  75185-1041. 

Can  an  Applicant  Who  is  Eligible  for 
DED  Under  the  December  23, 1997, 
Presidential  Order  Still  Apply  if  He  or 
She  has  not  Already  Done  So? 

Yes.  As  long  as  the  individuals  is 
eligible  to  apply  for  an  EAD  under  the 
original  grant  of  DED,  he  or  she  may 
apply  for  DEI>related  employment 
authorization  provided  that  such  an 
application  is  received  by  the  Texas 


Service  Center  on  or  before  December 
22, 1998.  the  last  day  covered  by  the 
Presidential  order.  AppUcations  for 
DED-related  employment  authorization 
received  after  December  22,  1998,  v«ll 
be  rejected. 

What  Documents  Should  an  Individual 
Show  to  His  or  Her  Employer  as  Proof 
of  Employment  Authorization  When 
Completing  the  Employment  Eligibility 
Verification  Form  (Form  1-9)? 

For  completion  of  the  Form  1-9  at  the 
time  of  hire  or  re-verification,  qualified 
Haitian  nationals  who  have  received  an 
extension  of  employment  authorization 
by  virtue  of  this  Federal  Register  notice 
can  present  to  their  employer  their  EAD 
as  proof  of  valid  employment 
authorization  and  identity.  To  minimize 
confusion  over  this  extension  at  the 
time  of  hire  or  re- verification,  qualified 
Haitian  nationals  may  also  present  to 
their  employer  a  copy  of  either  this 
Federal  Re^ster  notice  regarding  the 
extension  of  employment  authorization 
to  December  22,  1999,  or  the  letter  that 
wilt  be  mailed  to  the  last  known  address 
of  quahfied  Haitian  nationals. 

How  can  Employers  Determine  Which 
Employees  Have  an  Additional  Year  of 
Employment  Authorization? 

For  purposes  of  verifying  identity  and 
employment  eligibility  or  re-verifying 
employment  eligibihty  on  the  Form  1-9 
until  December  22, 1999,  employers  of 
DED  Haitians  whose  employment 
authorization  is  automatically  extended 
must  accept  an  EAD  card  which: 

(1)  Bears  an  expiration  date  of 
December  22,  1998;  and 

(2)  Contains  the  notation 
"274A.12(A)(11)"  on  the  face  of  the  card 
under  "Provision  of  Law." 

The  EAD  cards  or  extension  stickers 
showing  the  automatic  December  22, 
1999,  expiration  date  will  not  be  issued. 
Qualified  Haitian  nationals  will  be  sent 
a  letter  to  their  last  known  address. 
Employers  should  not  request  proof  of 
Haitian  citizenship  or  any  other 
document  if  the  docxmaentation 
preserrted  by  the  employee  satisfied  the 
1-9  requirements  and  appears  to  be 
genuine  and  to  relate  to  the  employee. 
This  action  by  the  Service  through  this 
notice  of  the  Federal  Register  does  not 
affect  the  right  of  an  employee  to 
present  any  legally  acceptable  document 
as  proof  of  identity  and  eligibility  for 
employment.  Employers  are  reminded 
that  the  laws  prohibiting  imfair 
immigration-related  employment 
practices  remain  in  full  force. 
Employers  may  call  the  Service's  Office 
of  Business  Liaison  employer  hotline  at 
1-800-357-2099  to  speak  to  a  Service 
-representative  about  this  Notice. 
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Employers  can  also  call  the  Office  of 
Special  Counsel  for  Immigration  Related 
Unfair  Employment  Practices  (OSC) 
Employer  Hotline  at  1-800-255-8155. 
Employees  or  applicants  can  call  the 
OSC  Employee  Hotline  at  1-800-255- 
7688. 

How  Should  Employers  Fill-out  the 
Form  1-9? 

To  complete  the  Form  1-9  at  the  time 
of  hire  or  re- verification  for  an  employee 
who  presents  an  EAD  card  diat  has  been 
automatically  extended  by  this  Federal 
Register  notice,  the  employer  should 
include  or  add  the  following 
information  under  Section  2  (List  A)  or 
Section  3  of  the  Form  1-9.  as 
appropriate: 

(1)  Record  the  document 
identification  information  of  the  EAD; 
and 

(2)  Record  December  22,  1999  for  the 
document  expiration  date. 

If  the  employee  presents  the  mailed 
letter  or  a  copy  of  this  Federal  Register 
notice,  the  employer  should  note  on 
Form  1-9  his  or  her  review  of  these 
documents. 

What  is  the  First  Step  in  Obtaining 
Subsequent  Employment 
Authorization? 

The  Service  will  soon  issue  an  interim 
rule  which  implements  section  902  of 
HRIFA  by  establishing  procedures  for 
certain  nationals  of  Haiti  who  have  been 
residing  in  the  United  States  to  apply 
for  lawful  permanent  resident  status  in 
this  country.  Instructions  for  obtaining 
employment  authorization  based  upon 
HRIFA  will  be  included  in  these 
procedm^s.  In  accordance  with  HRIFA, 
the  interim  rule  will  allow  eligible 
aliens  to  obtain  lawful  permanent 
resident  status  without  applying  for  an 
immigrant  visa  at  a  United  States 
consulate  abroad  and  will  waive  many 
of  the  usual  requirements  for  this 
benefit. 

Who  is  Eligible  for  Benefits  Under 
HRIFA? 

In  order  to  be  eligible  for  benefits 
imder  HRIFA,  an  applicant  must  be  a 
national  of  Haiti  who  was  present  in  the 
United  States  on  December  31,  1995, 
and  who  was  physically  present  in  the 
United  States  for  a  continuous  period 
begirming  not  later  than  December  31, 
1995,  and  ending  not  earlier  than  the 
date  the  application  for  adjustment  of 
status  is  filed  (not  counting  absences 
totaling  180  days  or  less).  The  applicant 
must  fall  within  one  of  the  five  classes 
of  persons  described  in  section  902(b)(1) 
of  HRIFA.  Those  five  classes  are: 

(1)  Haitian  nationals  who  filed  for 
asylum  before  December  31,  1995, 


(2)  Haitian  nationals  who  were 
paroled  into  the  United  States  prior  to 
December  31, 1998,  after  having  been 
identified  as  having  a  credible  fear  of 
persecution,  or  paroled  for  emergent 
reasons  or  reasons  deemed  strictly  in 
the  public  interest, 

(3)  Haitian  national  children  who 
arrived  in  the  United  States  without 
parents  and  have  remained  without 
parents  in  the  United  States  since 
arrival, 

(4)  Haitian  national  children  who 
became  orphaned  subsequent  to  arrival 
in  the  United  States;  and 

(5)  Haitian  national  children  who 
were  abandoned  by  their  parents  or 
guardians  prior  to  April  1,  1998,  and 
have  remained  abandoned  since  such 
abandonment. 

For  the  last  three  of  these  classes,  the 
applicant  must  have  been  a  child  at  the 
time  of  his  or  her  arrival  in  the  United 
States  and  on  December  31,  1995,  but 
not  necessarily  at  the  time  of  his  or  her 
adjustment  of  status,  hi  addition,  the 
spouse,  child,  or  unmarried  son  or 
daughter  of  an  alien  whose  status  is 
adjusted  pursuant  to  HRIFA  may  be 
eligible  to  adjust  under  HRIFA 
themselves. 

When  do  Beneficiaries  of  HRIFA 
Benefits  Have  To  File  an  Application 
for  New  Work  Authorization? 

Once  the  HRIFA  regulations  are 
promulgated.  HRIFA  beneficiaries  will 
not  be  under  a  deadline  to  file  an 
application  for  a  new  Employment 
Authorization  Docimient.  However,  the 
Service  emphasizes  that  the 
adjudication  of  an  employment 
authorization  application  and  issuance 
of  an  EAD  may  take  up  to  90  days  not 
including  the  round-trip  mailing  time. 
Incomplete  applications  will  be 
returned  requiring  additional  time. 
Therefore,  Haitian  DED  grantees  who 
apply  for  adjustment  of  status  under 
HRIFA  should  file  their  work 
authorization  applications  as  soon  as 
possible  in  order  to  receive  their  HRIFA- 
based  EADs  before  December  22, 1999, 
when  this  automatic  extension  of 
employment  authorization  expires. 

Dated:  December  9,  1998. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

[PR  Doc.  98-33159  Filed  12-10-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Entergy  Gulf  States,  Inc.  and  Entergy 
Operations,  Inc.  (River  Bend  Station, 
Unit  1);  Exemption 

[Docket  No.  50-458] 

I 

Entergy  Operations,  hicorporated  ' 
(the  Licensee),  is  the  holder  of  FaciUty 
Operating  License  No.  NPF-47,  which 
authorizes  operation  of  the  River  Bend 
Station,  Unit  1  (RBS)  (the  facility).  The 
license  provides,  among  other  things, 
that  the  faciUty  is  subject  to  all  the 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  now  or 
hereafter  in  effect. 

The  RBS.  is  a  boiling-water  nuclear 
reactor  located  approximately  2  miles 
east  of  the  Mississippi  River  in  West 
Feliciana  Parish.  Louisiana, 
approximately  2.7  miles  southeast  of  St. 
Francisville,  Louisiana  and 
approximately  18  miles  northwest  of  the 
city  limits  of  Baton  Rouge,  Louisiana. 

II 

Section  70.24  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  (SNM)  shall 
maintain  a  criticality  accident 
monitoring  system  in  each  area  where 
such  material  is  handled,  used,  or 
stored.  Subsections  (a)(1)  and  (a)(2)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  (a)(3)  of 
10  CFR  70.24  requires  licensees  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  SNM  is 
handled,  used,  or  stored  and  provides 
that  (1)  the  procedures  ensure  that  all 
personnel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  survey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  Hcensees 
to  have  a  means  to  identify  quickly 
personnel  who  have  received  a  dose  of 
10  rads  or  more.  Subsection  (b)(2)  of  10 
CFR  70.24  requires  licensees  to 
maintain  personnel  decontamination 


'  Entergy  Operations.  Incorporated  is  authorized 
to  act  as  agent  for  Entergy  Gulf  States.  Inc.  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 
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facilities,  to  maintain  arrangements  for  a 
physician  and  other  medical  personnel 
qualified  to  handle  radiation 
emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boimdary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
SN^  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  licensee  who  believes  that  there  is 
good  cause  why  he  should  be  granted  an 
exemption  from  all  or  pant  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  reUef  requested. 

m 

The  Commission's  technical  staff  has 
evaluated  the  possibility  of  an 
inadvertent  criticality  of  the  nuclear  fuel 
at  River  Bend  Station  (RBS),  and  has 
determined  that  it  is  extremely  unlikely 
for  such  an  accident  to  occur  if  the 
licensee  meets  the  following  seven 
criteria: 

1.  Plant  procedures  do  not  permit 
more  than  3  BWR  fuel  assembUes  to  be 
in  storage  or  in  transit  between  their 
associated  shipping  cask  and  dry  storage 
rack  at  one  time. 

2.  The  k-effective  of  the  fresh  fuel 
storage  racks  filled  with  fuel  of  the 
maximum  permissible  U-235 
enrichment  and  flooded  with  pure  water 
does  not  exceed  0.95,  at  a  95% 
probability,  95%  confidence  level. 

3.  If  optimum  moderation  of  fuel  in 
the  fresh  fuel  storage  racks  occius  when 
the  fresh  fuel  storage  racks  are  not 
flooded,  the  k-effective  corresponding  to 
this  optimum  moderation  does  not 
exceed  0.98,  at  a  95%  probabiUty,  95% 
confidence  level. 

4.  The  k-effective  of  spent  fuel  storage 
racks  filled  with  fuel  of  the  maximiun 
permissible  U-235  enrichment  and 
flooded  with  pure  water  does  not 
exceed  0.95,  at  a  95%  probability,  95% 
cx)nfidence  level. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63,  are 
provided  in  fuel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 

7.  The  maximiun  nominal  U-235 
enrichment  is  limited  to  5.0  weight 
percent. 

By  letter  dated  May  15, 1997.  Entergy 
Operations,  Inc.  (EOI)  requested  an 
exemption  from  the  requirements  of 


section  70.24(a)  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  for  the  River 
Bend  Station  (RBS).  On  June  11, 1997, 
the  NRC  requested  that  RBS  address  the 
seven  criteria  published  in  Information 
Notice  97-77,  "Exemptions  bx>m  the 
Requirements  of  Section  70.24  of  Title 
10  of  the  Code  of  Federal  Regulations' 
in  order  to  continue  with  the  exemption 
process. 

On  August  12, 1998,  EOI  superseded 
its  original  May  15,  1997,  letter  and 
requested  an  exemption  from  the 
criticality  accident  monitoring 
requirements  stipulated  in  10  CFR 
70.24(a)  specifically  for  the  areas 
containing  incore  detectors  (which  are 
not  in  use)  and  unirradiated  fuel  while 
it  is  handled,  used,  or  stored  on  site. 

In  this  request  the  licensee  addressed 
the  seven  criteria  given  above.  The 
Commission's  technical  staff  has 
reviewed  the  licensee's  submittal  and 
has  determined  that,  except  for  Criteria 
1  and  3  discussed  below,  RBS  meets  the 
applicable  criteria. 

RBS  does  not  restrict  fuel  movement 
and  storage  of  fuel  assemblies  that  are 
out  of  their  associated  shipping  cask  to 
3  assemblies.  However,  based  on  the 
elevation  and  configuration  of  the  area 
where  the  assemblies  are  placed  before 
storage  into  the  new  or  spent  fuel  racks, 
the  possibility  of  flooding  is  highly 
improbable.  In  addition,  administrative 
controls  are  provided  to  restrict  the  fire- 
fighting  practices  employed  in  the  fuel 
building  to  prevent  low-density 
optimum  moderation  conditions.  Fire- 
fighting  foam  is  not  permitted  in  the 
area  and  hose  stations  are  equipped 
with  straight-stream  nozzles  while 
handling  fuel  in  the  fuel  building  or 
storing  fuel  in  the  new  fuel  vault  so  that 
the  array  will  not  be  covered  with  mist. 
Therefore,  the  staff  concludes  that  emy 
array  of  fuel  assembUes  in  storage  or  in 
transit  while  outside  of  their  associated 
shipping  cask  will  be  safely  subcritical 
imder  the  most  adverse  moderation 
conditions  feasible,  and  the  exception  to 
Criterion  1  is  acceptable. 

Although  the  RBS  new  fuel  racks  are 
designed  to  maintain  k-effective  less 
than  0.95  when  either  dry  or  completely 
flooded  ■with,  water,  the  new  fuel  racks 
cannot  meet  the  0.98  k-effective  limit 
imder  accident  conditions  of  low- 
density  optimum  moderation  (e.g.,  foam 
or  mist).  "Therefore,  solid, 
noncombustible,  gasketed  covers  are 
provided  over  the  new  fuel  vault  to 
preclude  the  entrance  of  optimum 
moderation  media.  When  these  covers 
are  removed  for  fuel  handling,  the  fuel 
is  covered  by  a  fire  retardant  material  to 
ensure  that  the  storage  array  is  not 
moderated  by  low-density  moderation. 


As  previously  mentioned, 
administrative  controls  are  also 
provided  to  prevent  optimum 
moderation  conditions  in  the  new  fuel 
vault  so  that  the  array  will  not  be 
covered  with  mist.  Therefore,  the  staff 
concludes  that  a  k-effective  greater  than 
0.98  will  not  be  attained  in  the  new  fuel 
storage  racks  and  the  exception  to 
Criterion  3  is  acceptable. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticahty  were  to  occur 
during  the  handling  of  SNM  personnel 
would  be  alerted  to  that  fact  and  would 
take  appropriate  action.  The  staff  has 
determined  that  it  is  extremely  unlikely 
that  such  an  accident  could  occur.  The 
low  probability  of  an  inadvertent 
criticality  constitutes  good  cause  for 
granting  an  exemption  to  the 
requirements  of  10  CFR  70.24(a). 

rv 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  the  licensee 
an  exemption  from  the  requirements  of 
10  CFR  70.24  for  the  RBS. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (63  FR  63755). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  December  1998. 
Roy  P.  Zimmerman, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  98-33111  Filed  12-11-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

Notice  of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  License 
and  Issuance  of  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing;  North  Atiantic  Energy  Service 
CoqMration,  et  al. 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
traidsfer  of  the  interest  held  by  Montaup 
Electric  Company  in  FaciUty  Operating 
License  No.  NPF-86  for  the  Seabrook 
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Station,  Unit  No.l  (Seabrook  Station), 
located  in  Rockingham  County,  New 
Hampshire,  and  considering  issuance  of 
a  conforming  amendment  under  10  CFR 
50.90. 

Consent  to  the  proposed  transfer 
would  authorize  Little  Bay  Power 
Corporation  (Little  Bay)  to  possess  the 
ownership  interest  in  the  Seabrook 
Station  now  held  by  Montaup  Electric 
Company  (Montaup).  Little  Bay  is  a 
wholly  owned  subsidiary  of  BayCorp 
Holdings,  Ltd..  which  is  the  holding 
company  that  also  owns  Great  Bay 
Power  Corporation,  an  existing  owner  of 
the  Seabrook  Station.  North  Atlantic 
Energy  Service  Corporation,  the  sole 
licensed  operator  of  the  facility,  would 
remain  as  the  Managing  Agent  for  the  11 
Joint  Owners  of  the  facility  and  would 
continue  to  have  exclusive 
responsibility  for  the  management, 
operation  and  maintenance  of  the 
Seabrook  Station.  The  license  would  be 
amended  for  administrative  purposes  to 
reflect  the  transfer  of  Montaup 's 
ownership  interest  to  Little  Bay. 

The  proposed  transfer  does  not 
involve  a  change  in  the  rights, 
obligations,  or  interests  of  the  other  co- 
owners  of  the  Seabrook  Station. 
Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
a  license,  or  any  right  thereunder,  after 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
transferee  is  qualified  to  hold  the 
license  and  that  the  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  of  the 
Commission. 

Before  issuance  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

As  provided  in  10  CFR  2.1315.  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
v«th  respect  to  this  specific  license 
amendment  apphcation.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315.  no  pubhc  conunents  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 
The  fiUng  of  requests  for  hearing,  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
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transfer  application,  are  discussed 
below. 

By  January  4.  1999.  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availabifity  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  mlist 
comply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
the  considerations  contained  in  10  CFR 
2.1308(a).  Untimely  requests  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  should 
address  the  factors  that  the  Commission 
will  also  consider,  in  reviewing 
untimely  requests,  set  forth  in  10  CFR 
2.1308(b)(l)-{2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  the  appficant;  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  wrill  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
January  13,  1999,  persons  may  submit 
wrritten  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  consent 
to  transfer  Montaup's  interest  in  the 
Ucense  and  issuance  of  a  conforming 


amendment  submitted  under  cover  of  a 
letter  dated  September  29,  1998.  fi-om 
North  Atlantic  Energy  Service 
Corporation  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Exeter 
Public  Library.  Founders  Park.  Exeter. 
NH  03833. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Ckjmmission. 
Cecil  O.  Thomas. 

Director,  Project  Directorate  1-3.  Division  of 
Reactor  Projects— I/II.  Office  of  Nuclear 
Reactor  Regulation, 

|FR  Doc.  98-33109  Filed  12-11-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8084] 

Rio  Algom  Mining  Corporation 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  a  request 
from  Rio  Algom  Mining  Corporation  to 
revise  a  site-reclamation  milestone  in 
License  No.  SUA-1119  for  the  Lisbon. 
Utah,  facility  and  notice  of  opportunity 
for  a  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  23.  1998.  a  request 
from  Rio  Algom  Mining  Corporation 
(Rio  Algom)  to  amend  License 
Condition  (LC)  55  A.(3)  of  Source 
Material  License  SUA-1119  for  the 
Lisbon.  Utah,  facihty.  The  hcense 
amendment  request  proposes  to  modify 
LC  55  A.(3)  to  change  the  completion 
date  for  placement  of  the  final  radon 
barrier  on  the  pile.  The  date  proposed 
by  Rio  Algom  would  extend  completion 
of  the  final  radon  barrier  by  18  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Fliegel,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Washington.  DC  20555.  Telephone  (301) 
415-6629. 

SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  55  A.(3)  with  the 
proposed  change  would  read  as  follows: 
A.  To  ensure  timely  compliance  with 
target  completion  dates  estabfished  in 
the  Memorandum  of  Understanding 
with  the  Environmental  Protection 
Agency  (56  FR  55432,  October  25. 
1991).  the  licensee  shall  complete 
reclamation  to  control  radon  emissions 
as  expeditiously  as  practicable. 
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considering  technological  feasibility,  in 
accordance  with  the  following  schedule: 

(3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m^  sec  above  backgroimd — 
December  31, 1999  for  areas  not  covered 
by  the  evaporation  ponds  and  by 
December  31,  2014  for  the  area  under 
the  evaporation  ponds. 

Rio  Algom's  request  to  amend  LC  55 
A.(3)  of  Source  Material  License  SUA- 
1119,  which  describes  the  proposed 
changes  to  the  license  condition  and  the 
reason  for  the  request,  is  being  made 
available  for  public  inspection  at  the 
NRC's  Public  Document  Room  at  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC  20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Rio  Algom 
Corporation,  6305  Waterford  Blvd., 
Suite  325,  Oklahoma  City,  Oklahoma 
73118,  Attention:  William  Paul 
Goranson;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 


(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
N.  King  Slablein, 

Acting  Chief,  Uranium  Recovery  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  98-33110  Filed  12-11-98;  8:45  am] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  Review  of 
Information  Collection:  Year  2000 
Compliance  Survey 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
clearance  of  a  revised  information 
collection.  Year  2000  assessment  survey 
is  used  to  collect  information  from 
approximately  1300  international, 
national  and  local  philanthropic  and 
nonprofit  organizations  to  be  compiled 
in  a  report  to  the  President's  Council  on 
Year  2000  Conversion.  The  report  is  due 
in  December  1998.  Each  form  takes 
approximately  60  minutes  to  complete. 
The  annual  estimated  burden  is  1300 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202/606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 

Comments  on  this  proposal  should  be 
received  within  3  calendar  days  from 
the  date  of  this  publication. 
ADDRESS:  Send  or  deliver  comments  to: 
Jennifer  M.  Hirschmann,  Office  of 

Extragovemmental  Affairs,  CFC 

Operations,  US  Office  of  Personnel- 


Management  1900  "E"  Street,  NW, 
Room  5450,  Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW,  Room  10235, 
Washington,  DC  20503 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Dir^tor. 

[PR  Doc.  98-33194  Filed  12-10-98;  3:10  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-23591;  No.  812-11328] 
Dow  Target  Variable  Fund  LLC 

December  8,  1998. 

AQBiiCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  pursuant  to  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

APPUCANT:  Dow  Target  Variable  Fund 
LLC. 

SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  pursuant  to  Section  6(c) 
of  the  Act  exempting  Applicant  from  the 
provisions  of  Section  12(d)(3)  of  the  Act 
to  the  extent  necessary  to  permit 
Applicant's  portfolios  to  invest  up  to 
10%  of  their  total  assets  in  securities  of 
issuers  that  derive  more  than  15%  of 
their  gross  revenues  from  securities 
related  activities. 

RUNG  DATE:  The  application  was  filed 
on  September  28,  1998  and  amended  on 
December  2,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
isstied  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
December  29,  1998,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  be  received  by 
the  Commission  by  5:30  p.m.  on 
December  29, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
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the  request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 

hearing  may  request  notification  by 

writing  to  the  Secretary  of  the 

Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street,  N.W.,  Washington,  D.C.  20549. 

AppUcant,  One  Financial  Way, 

Cincinnati,  Ohio  45242. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Olson,  Senior  Counsel,  or 

Kevin  M.  Kirchoff,  Branch  Chief,  Office 

of  Insurance  Products,  Division  of 

Investment  Management,  at  (202)  942- 

0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  (202)  942-8090). 

Applicant's  Representations 

1.  AppUcant  is  a  registered,  open-end 
management  investment  company  (File 
No.  811-09019).  It  currently  consists  of 
twelve  non-diversified  portfolios,  each 
named  after  a  calendar  month  (January 
Portfolio,  February  Portfolio,  etc.). 
Applicant  was  organized  under  the  laws 
of  Ohio  as  a  Umited  liabifity  company 
on  September  21,  1998.  Under  Ohio 
law,  a  limited  liability  company  does 
not  issue  shares  of  stock.  Instead, 
ownership  rights  are  contained  in 
membership  interests.  Each  membership 
interest  of  Applicant  ("Interest") 
represents  an  undivided  interest  in  the 
stocks  held  in  one  of  Apphcant's 
portfohos. 

2.  The  Interests  are  not  offered 
directly  to  the  public.  The  only  direct 
owner  of  the  Interests  is  The  Ohio 
National  Life  Insurance  Company 
("Ohio  National  Life"),  through  its 
variable  annuity  separate  accounts. 
Those  of  Ohio  National  Life's  variable 
annuity  owners  who  have  contract 
values  allocated  to  any  of  Apphcant's 
portfohos  have  indirect  beneficial  rights 
in  the  Interests  and  have  the  right  to 
instruct  Ohio  National  Life  with  regard 
to  how  it  votes  the  Interests  that  it  holds 
in  its  variable  annuity  separate 
accounts. 

3.  Apphcant's  investment  adviser  is 
Ohio  National  Investments,  Inc.  (the 
"Adviser").  First  Trust  Advisors  L.P. 
("First  Trust")  is  the  sub-adviser  to  each 
of  Apphcant's  portfohos. 

4.  Apphcant  states  that  each  of  its 
twelve  portfohos  consist  of  an 
investment  portfoho  of  the  common 
stocks  of  the  ten  companies  in  the  Dow 
Jones  Industrial  Average  (the  "Dow") 
having  the  highest  dividend  yield  as  of 
the  close  of  business  of  the  last  business 


day  of  the  month  preceding  the  month 
for  which  the  portfoho  is  named  (the 
"Stock  Selection  Date").  These  ten 
companies  are  popularly  known  as  the 
"Dogs  of  the  Dow."  Apphcant  states  that 
on  or  about  the  first  business  day  of  the 
month  for  which  a  portfoho  is  named. 
First  Trust  will  set  the  proportionate 
relationships  among  the  ten  stocks  to  be 
held  in  that  portfolio  for  the  next  twelve 
months.  At  the  end  of  a  portfolio's 
twelfth  month,  the  portfoho  will  be  re- 
balanced with  a  new  mix  often  Dogs  of 
the  Dow  stocks. 

5.  Applicant  states  that  the  objective 
of  each  portfolio  is  to  provide  above- 
average  total  return  through  both  capital 
appreciation  and  dividend  income.  The 
portfolios  may  or  may  not  achieve  that 
objective.  Applicant  states  that  the  ten 
stocks  held  in  any  portfoho  are  not 
expected  to  reflect  the  entire  index,  and 
the  prices  of  Interests  are  not  intended 
to  parallel  or  correlate  with  movements 
in  the  Dow.  Applicant  states  that, 
generally,  it  will  not  be  possible  for  all 
of  the  portfohos'  funds  to  be  invested  in 
the  prescribed  mix  of  ten  stocks  at  any 
time.  Applicant  states  that  the  Adviser 
and  First  Trust  will  try,  to  the  extent 
practicable,  to  maintain  a  minimum 
cash  position  at  all  times.  Apphcant 
represents  that  normally  the  only  cash 
items  held  wall  represent  amoimts 
expected  to  be  deducted  as  charges  and 
amounts  too  small  to  purchase 
additional  proportionate  round  lots  of 
the  Dogs  of  the  Dow  stocks. 

6.  The  Dow  consists  of  30  stocks 
selected  by  Dow  Jones  &  Company,  Inc. 
as  representative  of  the  broader 
domestic  stock  market  and  of  American 
industry.  Applicant  states  that  the  Dow 
Jones  &  Company,  Inc.  is  not  affiliated 
with  it  and  has  not  participated,  and 
will  not  participate,  in  any  way  in  the 
creation  of  the  portfolios  or  the  selection 
of  the  stocks  purchased  by  the 
portfolios. 

7.  Applicant  states  that  until  the  end 
of  the  initial  month  of  a  portfoho. 
Interests  may  be  purchased  by  variable 
annuity  separate  accounts  of  Ohio 
National  Life.  After  the  initial  month  of 
a  portfoho,  no  further  Interests  in  that 
portfolio  may  be  purchased  until  eleven 
months  later.  Interests  may  be  redeemed 
at  any  time. 

8.  Apphcant  states  that  any  purchase 
of  Interests  made  after  the  initial 
business  day  of  the  month  for  which  the 
portfolio  is  named,  will  duplicate,  as 
nearly  as  is  practicable,  the  original 
proportionate  relationships  of  the  ten 
stocks  held  by  that  portfolio.  Because 
the  prices  of  each  of  the  ten  stocks  will 
change  nearly  every  day,  the  ratio  of  the 
price  of  each  to  the  total  price  of  the 
entire  group  of  ten  v«ll  also  change 


daily.  However,  Applicant  states  that 
the  proportion  of  stocks  held  by  that 
portfoho  will  not  change  materially  as  a 
result  of  the  sales  of  additional  Interests 
after  the  first  business  day  of  the  month 
for  which  the  portfoho  is  named. 

9.  Apphcant  states  that  it  is  not  a 
"regulated  investment  company"  under 
Subchapter  M  of  the  hitemal  Revenue 
Code  of  1986,  as  amended  (the  "Code"). 
Nonetheless,  Apphcant  states  that  it 
does  not  pay  federal  income  tax  on  its 
interest,  dividend  income  or  capital 
gains.  As  a  limited  hability  company 
whose  interests  are  sold  only  to  Ohio 
National  Life.  Applicant  states  that  it  is 
disregarded  as  an  entity  for  purposes  of 
federal  income  taxation.  Applicant 
states  that  Ohio  National  Life,  through 
its  variable  annuity  separate  accounts,  is 
treated  as  owning  the  assets  of  the 
portfolios  directly  and  its  tax  obligations 
thereon  are  computed  pursuant  to 
Subchapter  L  of  the  Code  (which 
governs  the  taxation  of  insurance 
companies).  Applicant  states  that  under 
current  tax  law,  interest,  dividend 
income  and  capital  gains  of  Apphcant 
are  not  taxable  to  Apphcant,  and  are  not 
currently  taxable  to  Ohio  National  Life 
or  to  contract  owners,  when  left  to 
acciunulate  within  a  variable  annuity 
contract. 

10.  Section  81 7(h)  of  the  Code 
provides  that  in  order  for  a  variable 
contract  which  is  based  on  a  segregated 
asset  account  to  quahfy  as  an  annuity 
contract  under  the  Code,  the 
investments  made  by  that  account  must 
be  "adequately  diversified"  in 
accordance  with  Treasury  regulations. 

11.  Applicant  states  that  each 
portfolio  must  comply  with  the  Section 
817(h)  diversification  requirements. 
Therefore,  Applicant  states  that  the 
Adviser  and  First  Trust  may  depart  fi-om 
the  portfolio  investment  strategy,  if 
necessary,  in  order  to  satisfy  these 
Section  817(h)  diversification 
requirements.  Applicant  represents  that 
under  all  circumstances,  except  in  order 
to  meet  Section  817(h)  diversification 
requirements,  the  common  stocks 
purchased  for  each  portfolio  will  be 
chosen  solely  according  to  the  formula 
described  above  emd  will  not  be  based 
on  the  research  opinions  or  buy  or  sell 
recommendations  of  the  Adviser  or  First 
Trust.  Applicant  represents  that  neither 
the  Adviser  nor  First  Trust  has  any 
discretion  as  to  which  common  stocks 
are  purchased.  Applicant  states  that 
securities  purchased  for  each  portfolio 
may  include  securities  of  issuers  in  the 
Dow  that  derived  more  than  15%  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 
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Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act,  with 
limited  exceptions,  prohibits  an 
investment  company  from  acqiiiring  any 
aeciirity  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  exempts  from  Section  12(d)(3) 
purchases  by  an  investment  company  of 
securities  of  an  issuer,  except  its  own 
investment  adviser,  promoter  or 
principal  underwriter  or  their  affiliates, 
that  derived  more  than  15%  of  its  gross 
revenues  in  its  most  recent  fiscal  year 
from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  any  such  acquisition 
the  acquiring  company  has  invested  not 
more  than  5%  of  the  value  of  its  total 
assets  in  the  securities  of  the  issuer. 
Each  of  Applicant's  portfolios 
undertakes  to  comply  with  all  of  the 
requirements  of  Rule  12d3-l,  except  the 
condition  in  subparagraph  (b)(3) 
prohibiting  an  investment  company 
from  investing  more  than  5%  of  the 
value  of  its  total  assets  in  securities  of 

a  securities  related  issuer. 

2.  Section  6(c)  of  the  Act  provides  that 
die  Commission  by  order  upon 
application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  thereof,  from  any  provision  of 
the  Act  or  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
|in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicant  states  that  Section 
12(d)(3)  was  intended:  (a)  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses;  (b)  to 
prevent  potential  conflicts  of  interest; 
(c)  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses;  and  (d)  to  ensure  that 
investment  companies  maintain 
•adequate  liquidity  in  their  portfolios. 

4.  A  potential  conflict  could  occur,  for 
lexample,  if  an  investment  company 
purchased  securities  or  other  interests 
in  a  broker-dealer  to  reward  that  broker- 
dealer  for  selling  fund  shares,  rather 
than  solely  on  the  basis  of  investment 
merit.  Applicant  states  that  this  concern 
does  not  arise  in  this  situation. 
Applicant  states  that  generally,  neither 
the  Applicant,  the  Adviser  nor  First 
Trust  has  discretion  in  choosing  the 
common  stock  or  amount  purchased. 
Applicant  states  that  the  stock  must  first 
be  included  in  the  Dow  (which  along 
with  Dow  Jones  &  Company,  Inc.,  is 


unaffiliated  with  Applicant,  the  Adviser 
or  First  Trust),  hi  addition,  the  stock 
must  also  quahfy  as  one  of  the  ten 
companies  in  the  Dow  that  has  the 
highest  dividend  yield  as  of  the  Stock 
Selection  Date. 

5.  Apphcant  states  that  identical 
exemptive  rehef  from  Section  12(d)(3) 
has  recently  been  granted  to  a 
management  investment  company  for  a 
structure  which  also  involves 
investment  options  underlying  variable 
annuities,  hi  addition.  Applicant  states 
that  Section  12(d)(3)  relief  has  been 
granted  to  unit  investment  trusts  with 
no  discretion  to  choose  the  portfoUo 
securities  or  the  amount  purchased,  but 
with  discretion  to  sell  portfolio 
securities  to  the  extent  necessary  to 
meet  redemptions. 

G.  Applicant  states  that  the  Adviser 
and  First  Trust  are  obligated  to  follow 
the  investment  formula  described  above 
as  nearly  as  practicable.  Applicant  states 
that,  like  prior  applications  for  Section 
12(d)(3)  relief,  securities  purchased  for 
each  portfolio  will  be  chosen  with 
respect  to  the  specified  formula. 
Applicant  states  that  the  only  time  any 
deviation  from  the  formula  would  be 
permitted  would  be  where 
circumstances  were  such  that  the 
investments  of  a  particular  portfolio 
would  fail  to  be  "adequately 
diversified"  under  the  Section  817(h) 
diversification  requirements,  and  would 
thus  cause  the  annuity  contracts  to  fail 
to  qualify  as  an  annuity  contract  under 
the  Code.  Applicant  states  that  the 
likelihood  of  this  exception  arising  is 
extremely  remote.  In  such  a  situation. 
Applicant  states  that  it  must  be 
permitted  to  deviate  from  the 
investment  strategy  in  order  to  meet  the 
Section  817(h)  diversification 
requirements  and  then  only  to  the 
extent  necessary  to  do  so.  Applicant 
states  that  this  limited  discretion  does 
not  give  rise  to  the  potential  conflicts  of 
interest  or  to  the  possible  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses  that  Section  12(d)(3)  is 
designed  to  prevent. 

7.  Applicant  states  that  the  liquidity 
of  a  portfolio  is  not  a  concern  here  since 
each  common  stock  selected  will  be  a 
component  of  the  Dow,  listed  on  the 
New  York  Stock  Exchange,  and  among 
the  most  actively  traded  securities  in  the 
United  States. 

8.  In  addition.  Applicant  states  that 
the  effect  of  a  portfolio's  purchase  of  the 
stock  of  parents  of  broker-dealers  would 
be  de  minimis.  Applicant  states  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  Dow  are 
widely  held  with  active  markets  and 
that  potential  purchases  by  a  portfolio 


would  represent  an  insignificant 
amount  of  the  outstanding  common 
stcthk  and  trading  volume  of  any  of  these 
issuers.  Therefore,  Applicant  argues  that 
it  is  almost  inconceivable  that  these 
purchases  would  have  any  significant 
effect  on  the  market  value  of  any  of 
these  securities  related  issuers. 

9.  Another  possible  conflict  of  interest 
which  has  raised  concern  is  where 
broker-dealers  may  be  influenced  to 
recommend  certain  investment 
company  funds  which  invest  in  the 
stock  of  the  broker-dealer  or  any  of  its 
affiliates.  Applicant  states  that  because 
of  the  large  market  capitalization  of  the 
Dow  issuers  and  the  small  portion  of 
these  issuers'  common  stodc  and  trading 
volume  that  would  be  purchased  by  a 
portfolio,  it  is  extremely  unlikely  that 
any  device  offered  by  a  broker-dealer  to 
a  ctistomer  as  to  which  investment 
company  to  invest  in  would  be 
influenced  by  the  possibility  that  a 
portfolio  would  be  invested  in  the 
broker-dealer  or  a  parent  thereof. 

10.  Finally,  another  potential  conflict 
of  interest  could  occur  if  an  investment 
company  directed  brokerage  to  an 
affiliated  broker-dealer  in  which  the 
company  has  invested  to  enhance  the 
broker-dealer's  profitability  or  to  assist 
it  during  financial  difficulty,  even 
though  the  broker-dealer  may  not  offer 
the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  Applicant 
agrees,  as  a  condition  of  this 
application,  that  no  company  whose 
stock  is  held  in  any  portfolio,  nor  any 
affiliate  of  such  a  company,  will  act  as 
broker  or  dealer  for  any  portfolio  in  the 
purchase  or  sale  of  any  security. 

11.  Applicant  represents  that  the 
terms  of  the  relief  requested  are 
consistent  with  the  relief  previously 
granted  in  similar  applications. 
Applicant  states  that  the  terms  of  the 
relief  requested  are  consistent  with  the 
standards  set  forth  in  Section  6(c)  of  the 
Act. 

Applicant's  Conditions 

Applicant  and  each  portfolio  of 
Applicant  agrees  that  any  order  granting 
the  requested  relief  from  Section 
12(d)(3)  shall  be  subject  to  the  following 
conditions: 

1 .  The  common  stock  is  included  in 
the  Dow  as  of  the  Stock  Selection  Date; 

2.  The  common  stock  represents  one 
of  the  ten  companies  in  the  Dow  that 
have  the  highest  dividend  yield  as  of  the 
Stock  Selection  Date; 

3,.  As  of  close  of  business  on  the  Stock 
Selection  Date,  the  value  of  the  common 
stock  of  each  securities  related  issuer 
represents  approximately  10%  of  the 
value  of  any  portfoUo's  total  assets,  but 
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in  no  event  more  than  10.5%  of  the 
value  of  the  portfolio's  total  assets;  and 
4.  No  company  whose  stock  is  held  in 
a  portfolio,  nor  any  affiliate  thereof,  will 
act  as  broker  or  dealer  for  any  portfolio 
in  the  purchase  or  sale  of  any  security 
for  that  portfoho. 

Conclusion 

For  the  reasons  summarized  above. 
Applicant  asserts  that  the  order 
requested  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  98-33073  Filed  12-11-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26948] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

December  4,  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  and  any  amendment  is/ 
are  available  for  pubhc  inspection 
through  the  Commission's  Office  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  28,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  apphcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  December  28,  1998,  the 
application(s)  and/ or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Ameren  Corporation 

(70-9383) 

Ameren  Corporation  ("Ameren").  a 
registered  holding  company,  located  at 
1901  Choteau  Avenue,  St.  Louis, 
Missouri  63103.  has  filed  an 
application-declaration  under  sections 
6(a).  7,  9(a),  10,  and  12(c)  of  the  Act  and 
rules  42,  46  and  54  imder  the  Act. 

Ameren  requests  authority  to 
implement  a  shareholder  rights  plan 
("Plan")  and  to  enter  into  a  related 
Rights  Agreement  ("Agreement").  The 
Plan  is  intended,  among  other  things,  to 
given  Ameren  shareholders  adequate 
time  to  assess  a  takeover  bid  without 
undue  pressure.  Under  the  Plan,  the 
board  of  directors  of  Ameren  ("Board") 
would  declare  a  dividend  distribution  of 
one  right  ("Right")  for  each  outstanding 
share  of  common  stock,  $.01  par  value, 
of  Ameren  ("Common  Stock")  to 
shareholders  of  record  at  the  close  of 
business  on  a  specified  record  date. 

Terms  of  the  Rights 

Each  Right  issued  to  a  registered 
holder  of  Common  Stock  would,  after 
the  Right  becomes  exercisable,  entitle 
the  holder  to  purchase  from  Ameren  one 
1/lOOth  of  a  share  of  Series  A  Junior 
Participating  Preferred  Stock.  $.01  par 
value  ("Preferred  Stock"),  at  a  price  to 
be  determined  by  the  Board,  subject  to 
adjustment  ("Purchase  Price").  Rights 
will  not  confer  on  the  Rights  holder  any 
rights  as  a  shareholder  of  Ameren 
shareholder  until  those  Rights  are 
exercised  or  exchanged,  as  described 
below.  The  Rights  will  expire  at  the 
close  of  business  on  October  9,  2008, 
unless  earlier  redeemed  or  exchanged 
by  Ameren,  as  described  below. 

Until  the  earlier  of  two  dates 
described  below  ("Distribution  Date"), 
Rights  will  be  evidenced  only  by  the 
related  Common  Stock  certificates  and 
will  be  transferrable  only  in  connection 
with  the  transfer  of  that  Common  Stock. 
One  date  occurs  the  tenth  day  following 
the  date  of  a  pubfic  announcement  that 
any  individual  or  entity  ("Person")  or 
group  of  affiliated  or  associated  Person ' 
acquired,  or  obtained  the  right  to 
acquire,  beneficial  ownership  of 
Common  Stock  aggregating  fifteen 
percent  or  more  of  the  then  outstanding 
shares  of  Common  Stock  ("Acquiring 
Person").  The  second  date  occurs  on  the 
tenth  day  (or  such  later  date  as  the 
Board  may  determine  prior  to  the  time 
any  Person  or  group  of  Persons  becomes 
an  Acquiring  Person)  after  the  date  of 


'  A  Person  would  not  include  Ameren,  any 
subsidiary  of  Ameren,  an  employee  benefit  plan  of 
Ameren  or  of  a  subsidiary  of  Ameren  ("Benefit 
Plan"),  or  any  entity  holding  Common  Stock  for  or 
in  accordance  with  the  terms  of  a  Beneru  Plan. 


commencement  of,  or  announcement  of 
an  intention  to  commence,  a  tender  offer 
or  exchange  offer  the  consummation  of 
which  would  result  in  that  Person  or 
group  of  Persons  becoming  an  Acquiring 
Person.  After  the  Distribution  Date, 
separate  certificates  evidencing  the 
Rights  will  be  mailed  to  those  Rights 
holders  who  are  Common  Stock  holders 
of  record  as  of  the  close  of  business  on 
the  Distribution  Date. 

Exercise  of  Rights 

In  the  event  that  a  Person  becomes  an 
Acquiring  Person,  each  holder  of  a  Right 
will  have  the  right  to  buy  that  number 
of  shares  of  Common  Stock  (or,  in 
certain  circumstances.  Preferred  Stock, 
other  Ameren  securities  or  other  assets) 
having  a  market  value  equal  to  two 
times  the  exercise  price  of  Right.  Under 
certain  circumstances  where  Ameren  is 
acquired  in  a  business  combination 
transaction  with,  or  50%  or  more  of  its 
assets  or  earning  power  is  sold  or 
transferred  to,  another  company 
("Acquiring  Company"),  exercise  of  a 
Right  will  entitle  its  holder  to  receive 
common  stock  or  other  equity  of  the 
Acquiring  Company  also  having  a  value 
equal  to  twice  the  exercise  price  of  the 
Right.  Rights  beneficially  owned  by  any 
Acquiring  Person  will  be  null  and  void. 

Redemption  and  Termination  of  Rights 

At  any  time  after  a  Person  becomes  an 
Acquiring  Person  and  before  the 
acquisition  by  such  Person  of  50%  or 
more  of  outstanding  Common  Stock,  the 
Board  may  exchange  the  Rights  in 
whole  or  in  part  (other  than  Rights 
owned  by  an  Acquiring  Person  which 
will  have  become  void),  at  an  exchange 
ratio  or  one  share  of  Common  Stock  (or 
1/lOOth  of  a  share  of  Preferred  Stock) 
per  Right,  subject  to  adjustment.^  In 
addition,  the  Board  may  redeem  all  of 
the  Rights  at  any  time  prior  to  a  Person 
becoming  an  Acquiring  Person,  at  a 
price  of  $.01  per  Right,  subject  to 
adjustment  ("Redemption  Price").  If  the 
Board  orders  the  redemption  of  Rights 
or  the  exchange  of  Rights  in  whole,  the 
only  right  of  the  holders  of  the  Rights 
will  be  to  receive  the  exchanged 
property  or  the  Redemption  Price,  as  the 
case  may  be. 

Adjustments  and  Amendments 

The  Purchase  Price,  the  number  of 
shares  of  Preferred  Stock  covered  by 
each  Right  and  the  number  of  Rights 
outstanding  are  subject  to  adjustment 
fi-om  time  to  time  to  prevent  dilution. 
With  certain  exceptions,  no  adjustment 


^The  Rights  may  also  be  exchanged,  under 
certain  circumstances,  for  other  Ameren  securities 
or  other  assets. 
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in  the  Purchase  Price  will  be  required 
until  cumulative  adjustments  require  an 
adjustment  of  a  least  1%  in  such 
Purchase  Price. 

In  addition,  the  Board  may,  from  time 
to  time,  amend  the  Rights  Agreement 
without  the  consent  of  the  holders  of  the 
Rights  in  order  to  correct  or  supplement 
any  provision  which  may  be  defective 
or  inconsistent  with  any  other 
provisions,  or  to  make  any  other 
provisions  with  respect  to  the  Rights 
which  Ameren  may  deem  necessary  and 
desirable.  However,  after  the  date  that 
any  Person  becomes  an  Acquiring 
Person,  the  Rights  Agreement  may  not 
be  amended  in  any  manner  which 
would  adversely  affect  the  interests  of 
the  holders  of  the  Rights.  Ameren  may 
at  any  time  prior  to  a  Person  becoming 
an  Acquiring  Person  amend  the  Rights 
Agreement  to  lower  the  fifteen  percent 
threshold  specified  above  for  an 
Acquiring  Person. 

Terms  of  the  Preferred  Stock 

The  Preferred  Stock  will  not  be 
redeemable  and  Will  rank  junior  to  all 
other  series  of  any  other  class  of 
Ameren's  preferred  stock  with  respect  to 
the  payment  of  dividends  and  the 
distribution  of  assets  in  liquidation. 
Each  share  of  Preferred  Stock  will 
generally  be  entitled  to  receive  quarterly 
dividends  per  share  equal  to  the  greater 
of  $1.00  or  100  times  the  aggregate  per 
share  amount  to  any  dividend  declared 
on  the  Common  Stock  since  the  last 
quarterly  dividend  period,  subject  to 
certain  adjustments.  In  the  event  of 
liquidation,  the  holders  of  the  Preferred 
Stock  generally  will  be  entitled  to 
receive  an  aggregate  amount  per  share 
equal  to  100  times  the  aggregate  amoimt 
to  be  distributed  per  share  to  the  holders 
of  Common  Stock,  subject  to  certain 
adjustments. 

In  the  event  shares  of  Common  Stock 
are  exchanged  for  or  changed  into  other 
property,  each  share  of  Preferred  Stock 
generally  will  be  similarly  exchanged  or 
changed  at  the  same  time  into  an 
amoimt  per  share  equal  to  100  times  the 
aggregate  amoimt  of  property  into  which 
or  for  which  each  share  of  Common 
Stock  is  changed  or  exchanged,  subject 
to  certain  adjustments.  In  addition,  each 
share  of  Preferred  Stock  generally  will 
vote  together  with  the  common  Stock 
and  any  other  capital  stock  of  Ameren 
having  general  voting  rights  and  will  be 
entitled  to  100  votes,  subject  to  certain 
adjustments.  These  dividends, 
liquidation  and  voting  rights  will  be 
protected  against  dilution  in  the  event 
that  additional  shares  of  Common  Stock 
are  issued  in  cormection  with  a  stock 
split  or  stock  dividend  or  distribution. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-33015  Filed  12-11-98;  8:45am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26950] 

Filings  Under  ttie  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

December  8, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s]  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  29,  1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarants(s]  at  the  address(es}  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  December  29,  1998,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

C&T  Enterprises,  Inc.,  et  al. 

(70-9361) 

Tri-County  Rural  Electric  Cooperative, 
Inc.  ("Tri-County"),  22  North  Main 
Street,  Box  256,  Mansfield, 
Pennsylvania  16933-0448,  a  rural 
electric  cooperative  and  a  holding 
company  exempt  from  all  provisions  of 
the  Act,  except  section  9(a)(2),  under 
section  3(a)(1),*  and  Claverack  Rural 
Electric  Cooperative,  Inc.  ("Claverack"), 


'  Tri-County  Rural  Electric  Cooperative,  Inc.,    ■ 
Holding  Co.  Act  Release  No.  26167  (Nov.  22.  1994). 


a  rural  electric  cooperative  not  currently 
subject  to  the  Act,  and  C&T  Enterprises, 
Inc.  ("C&T"),  a  corporation  newly 
formed  by  Tri-County  and  Claverack 
and  currently  not  subject  to  the  Act, 
both  located  at  Rural  Route  2,  Box  17, 
Wysox,  Permsylvania  18854,  have  filed 
an  application  requesting  an  order:  (1) 
approving  the  acquisition 
("Acquisition"),  under  sections  9(a)(2) 
and  10  of  the  Act,  of  the  stock  of 
Citizens'  Electric  Company  ("Citizens") 
by  C&T;  and  (2)  granting  Tri-County. 
Claverack  and  C&T,  upon 
consummation  of  the  Acquisition,  an 
exemption  under  section  3(a)(1)  of  the 
Act  from  all  of  the  provisions  of  the  Act, 
except  section  9(a)(2). 

Tri-County  is  engaged  in  the 
disyibution  of  electricity  throughout  a 
4.484  square  mile  service  area  in  seven 
counties  in  north-central  Pennsylvania. 
As  of  December  31, 1997,  Tri-County 
provided  retail  electric  service  to 
approximately  17,000  customers.  Tri- 
County  is  not  subject  to  utiUty 
regulation  by  any  state  or  federal  agency 
and  is  specifically  exempted  from  any 
regulation  by  the  Pennsylvania  PubUc 
Utility  Commission  ("PA  PUC")  under 
the'Pennsylvania  Electric  Cooperative 
Corporation  Act. 

Tri-County  ov«rns  all  of  the  stock  of 
Wilderness  Area  Utilities,  Inc. 
("Wilderness"),  which  is  a  Pennsylvania 
public  utility  holding  company  exempt 
from  all  provisions  of  the  Act,  except 
section  9(a)(2),  under  section  3(a)(1)  of 
the  Act.^  Wilderness  has  only  one 
public  utility  subsidiary  company, 
Wellsboro  Electric  Company 
("Wellsboro"),  which  is  a  Pennsylvania 
investor-owned  public  utility. 
Wellsboro  is  engaged  in  the  generation, 
transmission  and  distribution  of 
electricity  to  approximately  5,500 
customers  in  an  approximately  266 
square  mile  area  in  north-central 
Pennsylvania.  Wellsboro  is  subject  to 
regulation  by  the  PAPUC.  There  are  no 
other  companies  under  Wilderness" 
holding  company  structure. 

Claverack  is  engaged  in  the 
distribution  of  electricity  throughout  a 
service  territory  of  approximately  1,820 
square  miles  in  an  eight  county  region 
in  north  central  and  north  eastern 
Pennsylvania.  As  of  December  31, 1997, 
Claverack  provided  electric  service  to 
approximately  17,000  customers. 
Claverack  is  the  sole  shareholder  of  one 
subsidiary,  Susquehanna  Energy  Plus, 
Inc.  ("SEP"),  which  is  a  Permsylvania 
corporation  engaged  in  the  property 
security  business.  Like  Tri-County, 
Claverack  is  not  subject  to  utiUty 
regulation  by  any  state  or  federal  agency 
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and  is  specifically  exempted  from  any 
regulation  by  the  PA  PUC  under  the 
Pennsylvania  Electric  Cooperative 
Corporation  Act. 

C&T  is  a  Pennsylvania  corporation 
incorporated  on  July  9.  1998.  C&T  was 
formed  by  Tri-County  and  Claverack 
specifically  for  the  purpose  of  acquiring 
and  holding  shares  of  Citizens.  The 
aggregate  number  of  shares  authorized 
by  C&T  is  100,000  shares  of  common 
stock,  $100  par  value  per  share.  Tri- 
County  and  Claverack  each  owrn  1,000 
shares  of  the  common  stock  of  C&T. 

Citizens,  an  investor  owmed 
Pennsylvania  public  utility  company,  is 
principally  engaged  in  the  acquisition 
and  distribution  of  electricity  to 
approximately  6,300  customers  in  an 
approximately  55  square  mile  service 
territory  in  parts  of  two  counties  in 
central  Pennsylvania. 

For  the  fiscal  year  ended  December 
31,  1997,  Tri-County's  operating 
revenues,  net  margin  and  total  assets 
were  approximately  $16  million,  $740 
thousand,  and  $47  million,  respectively. 
For  the  fiscal  year  ended  December  31, 
1997.  the  operating  revenues,  net  loss 
and  total  assets  were:  (1)  For 
Wilderness,  approximately  $87 
thousand,  $285  thousand,  and  $12 
million,  respectively;  and  (2)  for 
Wellsboro,  approximately  $6  million, 
$196  thousand,  and  $6  million, 
respectively. 

For  the  fiscal  year  ended  December 
31,  1997,  Claverack's  operating 
revenues,  net  loss  and  total  assets  were 
approximately  $18  million,  $17 
thousand,  and  $48  million,  respectively. 

For  the  fiscal  year  ended  December 
31,  1997,  Citizens'  operating  revenues, 
net  income  and  total  assets  were  $9.3 
million,  $479,195,  and  $8.4  million, 
respectively. 

On  January  5,  1997.  Wilderness  and 
Citizens  signed  a  Memorandum  of 
Understanding  ("MOU")  regarding  the 
purchase  of  Citizens'  stock  by  means  of 
a  tender  offer.  Under  the  terms  of  the 
MOU,  Wilderness  submitted  a  tender 
offer  of  $79  per  share  for  all  of  Citizens' 
outstanding  shares  of  common  stock, 
which  offer  expired  on  April  17, 1998. 
Citizens  has  227  common  stockholders 
holding  139,472  shares  of  common 
stock  and  no  preferred  stock.  On  July 
20, 1998,  after  C&T  was  incorporated. 
Wilderness  and  Citizens  entered  into  a 
Second  Addendum  to  the  Memorandum 
of  Understanding  ("Addendum")  under 
which  C&T  assumed  all  of  Wilderness' 
obligations  under  the  MOU. 

Following  the  Acquisition  of  Citizens, 
C&T  will  remain  a  subsidiary  company 
of  Tri-County  and  Claverack;  however, 
C&T  will  become  a  public  utility 
holding  company  by  virtue  of  holding 


the  common  stock  of  Citizens.  There 
will  be  no  change  in  the  ownership 
interests  of  Wilderness  or  Wellsboro  as 
a  result  of  the  acquisition  of  Citizens. 
Tri-County  will  continue  to  hold  all  of 
Wilderness',  outstanding  common  stock, 
and  Wilderness  will  continue  to  hold  all 
of  the  common  and  preferred  stock  of 
Wellsboro. 

The  applicants  state  that  the 
Acquisition  will  produce  benefits  to  the 
electric  utility  businesses  of  Tri-County, 
Claverack  and  Citizens.  These  benefits 
include:  increased  financial  stability 
and  strength;  reductions  in  overall 
operating  costs;  efficiencies  of 
operations;  and  integration  of  corporate 
and  administrative  functions. 

Tri-County  and  Claverack  have 
submitted  an  application  with  the  PA 
PUC  seeking  regulatory  approval  to 
purchase  the  stock  of  Citizens.  Neither 
Tri-County  nor  Claverack  were  required 
to  make  any  required  filings  with  the 
Antitrust  Division  of  the  United  States 
Department  of  Justice  or  the  Federal 
Trade  Commission  under  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976.  Other  than  the  approval  of  the  PA 
PUC  and  the  Commission  under  the  Act, 
no  other  regulatory  approvals  are 
deemed  necessary  for  approval  of  the 
Acquisition. 

Each  of  Tri-County.  Claverack  and 
C&T  requests  an  order  under  section 
3(a)(1)  exempting  it  from  all  provisions 
of  the  Act.  except  section  9(a)(2), 
following  consummation  of  the 
Acquisition.  Further,  each  of  Tri- 
County,  Claverack  and  C&T  states  that  it 
will  be  entitled  to  an  exemption  under 
section  3(a)(1)  because  each  company, 
and  each  material  public  utility 
company  subsidiary,  will  be 
predominantly  intrastate  in  character 
and  carry  on  its  business  substantially 
in  Pennsylvania,  the  state  in  which  each 
company  and  every  material  public 
utility  company  subsidiary  are 
organized. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-33069  Filed  12-11-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Sport-Haiey,  Inc., 
Comnion  Stock,  No  Par  Value; 
Warrants  To  Purchase  Common  Stock) 
File  No.  1-12888 

December  8,  1998. 

Sport-Haley,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
(collectively  the  "Securities")  from 
listing  and  registration  on  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"). 
The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  &t)m 
listing  and  registration  include  the 
following: 

The  Common  Stock,  No  Par  Value,  of 
the  Company  has  been  listed  for  trading 
on  the  PCX  since  the  Company's  initial 
public  offering  on  August  5,  1994.  The 
Company's  Warrants  to  Purchase 
Common  Stock  were  listed  for  trading 
on  the  PCX  from  April  5,  1994,  until 
September  20. 1994,  when  the  Company 
exercised  its  option  to  redeem  the 
Warrants. 

From  April  5,  1994,  until  December 
14, 1994,  the  Company's  Common  Stock 
was  quoted  on  the  National  Association 
of  Securities  Dealers  Automated 
Quotations  ("Nasdaq")  SmallCap 
Market  and  since  December  14,  1994, 
the  Company's  Common  Stock  has  been 
quoted  on  the  Nasdaq  National  Market 
System.  The  Company's  Warrants  were 
also  listed  on  the  Nasdaq  SmallCap 
Market  from  April  5, 1994  imtil 
September  20,  1994,  when  they  were 
redeemed. 

The  Board  of  Directors  of  the 
Company  determined  to  voluntarily 
withdraw  the  Securities  from  listing  and 
registration  on  the  Exchange.  In 
accordance  with  PCX  Rule  3.4(b),  the 
Company  filed  with  the  Exchange  a 
copy  of  the  resolutions  adopted  by  the 
Board  of  Directors  authorizing  the 
voluntary  withdrawal  from  listing  and  a 
letter  setting  forth  the  reasons  for  the 
proposed  withdrawal  and  the  facts  in 
support  thereof.  If  making  the  decision 
to  withdraw  the  Securities,  the  Board  of 
Directors  was  provided  with  four 
monthly  reports  of  the  trading  volume 
which  showed  two  or  less  transactions 
of  200  shares  or  less  per  month.  The 
Board  of  Directors  considered  the 
extremely  limited  trading  which  occurs 
on  the  Exchange  and  the  expense  of  the 


WLUNG  CODE  I 


SECURUIEl 
COMMISSIC 

Sunshine  A 

'  I  Notice  is  1 
the  provisio 
Sunshine  Ai 
Securities  aj 
will  hold  th 
the  week  of 

A  closed  1 
Thursday,  E 
a.m. 

Commissi 
Commissior 
Commissior 
will  attend  t 
staff  membe 
the  matters  i 


Federal  Register /Vol.  63,  No.  239 /Monday,  December  14,  1998 /Notices 


68809 


listing,  as  compared  to  the  substantially 
greater  volume  of  trading  which  occurs 
on  the  Nasdaq  National  Market  System 
and  the  expense  of  the  qualification.  In 
view  of  the  limited  trading  activity  on 
the  Exchange,  the  Board  of  Directors 
determined  that  any  advantages  of 
maintaining  the  listing  did  not  justify 
the  expense  of  remaining  listed  on  the 
PCX. 

By  letter  dated  October  7, 1998,  the 
Exchange  informed  the  Company  that 
its  Equity  Listings  Committee  had 
approved  the  Company's  request  to  be 
removed  from  listing  and  registration. 

This  application  relates  solely  to  the 
'  voluntary  withdrawal  from  listing  of  the 
Company's  Securities  from  the  PCX. 
The  Company  intends  to  continue  its 
qualification  and  listing  of  the 
SecuriiitiS  on  the  Nasdaq  National 
Market  System  and  will  continue  to  file 
reports  under  the  Act,  as  amended. 

Any  interested  person  may,  on  or 
before  December  30,  1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
>  facts  bearing  upon  whether  the 
I  application  has  been  made  in 
1  accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
I  protection  of  investors.  The 
'  Commission,  based  on  the  information 
Submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
'•  bearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•uthority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  98-33074  Filed  12-11-98;  8:45  am] 
SILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
Will  hold  the  following  meeting  during 
the  week  of  December  14, 1998. 

A  closed  meeting  will  be  held  on 
Thursday,  December  17,  1998,  at  11:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  17, 1998,  at  11:00  a.m.,  will 
be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  December  10, 1998. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  98-33183  Filed  12-10-98;  12:33 

pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40756;  File  No.  SR- 
Amex-98-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  an  Increase  in  Position  and 
Exercise  Limits  for  Narrow-Based 
Index  Options 

December  7, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  and  Rule 
19b-4  thereimder,^  notice  is  hereby 
given  that  on  October  13,  1998,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  904C  to  increase  position 
and  exercise  limits  for  narrow-based 
index  options. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  > 

1.  Purpose 

The  Amex  proposes  to  increase 
position  and  exercise  limits  for  narrow- 
based  index  options  traded  on  the 
Exchange.^  Amex  Rule  904C(c)  provides 
three  different  position  limits 
depending  on  index  components' 
relative  weightings  in  the  index.  Rule 
905C  establishes  exercise  limits  for  the 
corresponding  options  at  the  same 
levels.  Currently,  the  limits  are  9,000, 
12,000  and  15,000  contracts  on  the  same 
side  of  the  market.  Under  the  proposed 
changes  the  new  limits  wall  be  25,000, 
35.000  and  45,000.  The  Exchange 
believes  the  proposed  expansion  of 
position  and  exercise  limits  for  narrow- 
based  indices  is  reasonable  and 
appropriate  considering  position  and 
exercise  limits  for  over-the-counter 
conventional  options  overlying 
individual  securities  have  recently  been 
expemded  and  currently  range  from 
13.500  to  75,000  contracts.*  Further,  the 
Exchange  believes  the  proposed 
increase  is  consistent  with  the  options 
exchanges'  proposed  increase  in 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


^  Amex  trades  options  on  the  following  narrow- 
based  indices:  Airline,  GoldBUGS,  Biotechnology. 
Computer  Hardware.  Computer  Technology,  de 
lager  Year  2000,  Disk  Drive,  Interactive  Week 
Internet,  Morgan  Stanley  Commodity  Related. 
Morgan  Stanley  Healthcare  Payor,  Morgan  Stanley 
Healthcare  Product,  Morgan  Stanley  Healthcare 
Provider,  Morgan  Stanley  High-Technology  35, 
Natural  Gas.  NatWesI  Energy,  Networking.  North 
American  Telecommunications,  Oil, 
Pharmaceutical.  Securities  Broker/Dealer  and 
Tobacco. 

<  Exchange  Act  Release  No.  40087  (June  12,  1998). 
63  FR  33746  (June  19,  1998). 
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position  and  exercise  limits  for 
standardized  eauity  options. ^ 

The  Amex  believes  that  an  increase  in 
position  and  exercise  limits  is  also 
appropriate  because  existing 
surveillance  techniques  at  options 
exchanges  adequately  protect  the 
integrity  of  the  markets  for  the  options 
that  will  be  subject  to  these  increased 
position  and  exercise  limits.  The 
Commission  has  stated  that,  "[p]osition 
limit  rules  were  adopted  by  the  options 
exchanges  primarily  to  minimize 
manipulative  potential  and  to  prevent 
the  accumulation  of  large  options 
positions  that,  if  exercised,  might  affect 
the  price  of  the  underlying  stock.  "^  To 
date,  there  have  been  no  disciplinary 
actions  involving  manipulation  in  any 
narrow-based  index  product  listed  on 
the  Exchange.  The  Exchange  believes 
that  its  experience  conducting 
surveillance  of  index  options  and 
program  trading  activity  is  sufficient  to 
identify  improper  activity.  Routine 
oversight  inspections  of  Amex's 
regulatory  programs  by  the  Commission 
have  not  uncovered  any  inconsistencies 
or  shortcomings  in  the  manner  in  which 
index  option  surveillance  is  conducted. 
These  procedures  entail  a  daily 
monitoring  of  market  movements  via 
automated  surveillance  techniques  to 
identify  imusual  activity  in  both  the 
options  and  underlying  stock  basket 
components. 

Lastly,  given  the  gradual,  evolutionary 
approach  that  has  been  adopted  by  the 
Commission  and  the  various  options 
exchanges  in  increasing  position  and 
exercise  Umits,  the  Exchange  believes 
that  the  proposed  increases  are 
reasonable  and  appropriate  and  would 
further  accommodate  the  hedging  needs 
of  Exchange  market  makers,  specialists, 
large  investors  and  the  facilitators  of 
those  investors  who  are  restricted  by  the 
current  levels. 

Competition 

The  Commission  has  stated  that, 
"limits  must  not  be  estabhshed  at  levels 
that  are  so  low  as  to  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market-makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market." '' 
However,  in  today's  market,  the 


'  See  Exchange  Act  Release  Nos.  40159  (July  1. 
1998).  63  FR  37151  (July  9.  1998);  40160  (July  1, 
1998).  63  FR  37155  (July  9.  1998):  40400 
(September  3,  1998).  63  FR  48777  (September  1 1 . 
1998). 

•H.R.  Rep.  No.  IFC-3,  96th  Cong..  1st  Sess.  at  41 
(Comm.  Print  1978). 

'  See  H.R.  Rep.  No.  IFC-3.  96th  Cong.,  1st  Sess. 
At  189-91  (Comm.  Print  1978). 


Exchange  believes  that  position  and 
exercise  limits  severely  hamper  Amex's 
ability  to  compete  with  the  over  the 
counter  (OTC)  markets.  Investors  who 
trade  listed  options  on  the  Amex  are 
placed  at  a  serious  disadvantage  in 
comparison  to  the  OTC  market  where 
index  options  are  not  subject  to  position 
and  exercise  limits.  Member  firms 
continue  to  express  concern  to  the 
Exchange  that  position  limits  on  Amex 
products  are  an  impediment  to  their 
business  and  that  they  have  no  choice 
but  to  move  their  business  to  the  OTC 
market  where  position  limits  are  not  an 
issue. 

Financial  requirements.  The 
Exchange  believes  that  financial 
requirements  imposed  by  the  Exchange 
and  by  the  Commission  adequately 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
a  narrow-based  index  option.  Current 
margin,  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  ciny  one 
account  by  increasing  the  margin  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  It  should  also  be  noted  that 
the  Exchange  has  the  authority  under 
paragraph  (d){2)(K)  of  Rule  462  to 
impose  a  higher  margin  requirement 
upon  the  member  or  member 
organization  when  the  Exchange 
determines  a  higher  requirement  is 
warranted. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  viath 
Section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubHcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wnritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissionsTshould  refer  to  File  No. 
SR-Amex-98-39  and  should  be 
submitted  by  January  4. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  98-33070  Filed  12-11-98;  8:45  am] 
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Upside  Note  Securities  on  the  Lehman 
Brothers  European  Stock  Basket 

December  7, 1998. 
I.  Introduction 

On  July  1, 1998,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  list  and  trade 
Stock  Upside  Note  Securities  on  the 
Lehman  Brothers  European  Stock 
Basket.  On  July  31,  1998,  and  October 
9, 1998,  respectively,  the  Exchange 
submitted  Amendments  Nos.  1  ^  and  2  ■* 
to  the  proposed  rule  change  to  the 
Commission. 

The  proposed  nile  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
August  26, 1998.5  fjo  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal  as  amended. 

n.  Description  of  the  Proposal    ' 

The  Amex  proposes  to  trade  Stock 
Upside  Note  Securities  ("SUNS")  on  the 
Lehman  Brothers  European  Stock  Basket 
("Basket"),  a  new  basket  of  stocks 
developed  by  Lehman  Brothers 
Holdings,  Inc.  ("Lehman  Brothers") 
based  entirely  on  the  shares  of  European 
companies.  SUNS  on  the  Basket  are 
designed  to  allow  investors  to  combine 
the  protection  of  a  portion  of  the 
principal  amount  of  the  SUNS  writh  a 
potential  additional  payment  based 
upon  the  performance  of  a  portfolio  of 
highly  captalized  European  stocks.  In 
particular,  the  proposed  SUNS  will 


M5  U.S.C.  78s(b)(l). 

217CFR240.19b-4. 

3  See  letter  from  Clairs  P.  McGrath,  Vice  President 
and  Special  Counsel,  Dervatives  Legal  Counsel, 
Aniex,  to  Richard  Strasser,  Assistant  Director. 
Division  of  Market  Regulation  ("Division"),  SEC 
dated  July  30, 1998  ("Amendment  No.  1"). 

*  See  letter  from  Claire  P.  McGrath.  Vice  President 
and  Special  Counsel,  Derivatives  Legal  Counsel. 
Amex,  to  Richard  Strasser,  Assistant  Director. 
Drvision;  SEC,  dated  October  8,  1998  ("Amendment 
No.  2"). 

^Securities  Exchange  Act  Release  No.  40338 
(Ajiigust  19.  1998),  63  FR  45539. 


provide  at  least  90%  principal 
protection  with  the  opportunity  to 
participate  in  any  upside  appreciation 
of  the  Basket,  subject  to  any  cap  on 
appreciation  that  may  be  included  by 
the  issuer. 

Criteria  Under  Section  107 A  of  the 
Amex  Company  Guide 

Under  section  107 A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
that  can  not  be  readily  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures 
or  warrants.^  SUNS  issues  on  the  Basket 
will  conform  to  the  listing  guidelines 
under  Section  107A  of  the  Amex 
Company  Guide,  which  provide,  among 
other  things,  that  the  issuer  shall  satisfy 
the  earnings  criteria  set  forth  in  Section 
101 '  of  the  Amex  Company  Guide  and 
have  assets  in  excess  of  $100  million 
and  stockholders'  equity  of  at  least  $10 
million.  Where  the  issuer  does  not 
satisfy  the  earnings  criteria  set  forth  in 
Section  101  of  the  Amex  Company 
Guide,  the  issuer  must  have  assets  in 
excess  of  $200  million  and  stockholders' 
equity  of  at  least  $10  million;  or  have 
assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20 
million.  Further,  SUNS  will  have  a 
minimum  public  distribution  of 
1,000,000  units  with  a  minimum  of  400 
public  shareholders,  except,  if  traded  in 
thousand  dollar  denominations,  then  no 
minimum  number  of  holders  will  be 
required.  SUNS  wall  have  a  principal 
amount/aggregate  market  value  of  not 
less  than  $4  mi.llion.  In  addition,  Amex 
will  apply  the  continued  listing 
guidelines  for  the  proposed  SUNS  as  set 
forth  in  Sections  1001  through  1003  of 
the  Amex  Company  Guide.  In 
particular.  Section  1003(b)(iii)  regarding 
suspensions  and  delistings  with  resjiect 
to  limited  distribution  and  reduced 
market  value  bonds  will  apply  to  the 
SUNS. 

The  SUNS  are  non-convertible  debt 
securities  of  Lehman  Brothers  and  will 
conform  to  the  above  listing  standards. 
Although  the  specific  maturity  date  will 


^The  Commission  has  previously  approved  the 
listing  and  trading  of  hybrid  securities  similar  to 
SUNS  based  upon  portfolios  of  securities  or  stock 
indices.  See  e.g..  Securities  Exchange  Act  Release 
Nos.  32840  (September  2,  1993),  58  FR  47485 
(September  9,  1993):  33368  (December  22,  1993).  58 
FR  68975  (December  29,  1993);  33495  (January  19, 
1994),  59  FR  3883  (January  27,  1994);  34692 
(September  20, 1994),  59  FR  49267  (September  27, 
1994);  37533  (August  7,  1996),  61  FR  42075  (August 
13,  1996);  and  37744  (September  27,  1996).  61  FR 
52480  (October  7,  1996)  ("Term  Notes  Approval 
Orders"). 

'  Section  101  of  the  Amex  Company  Guide 
requires  issuers  to  have  pre-tax  earnings  of  at  least 
$750,000  in  the  last  flscal  year  of  two  of  the  last .. 
three  fiscal  years. 


not  be  established  until  immediately 
prior  to  the  time  of  the  offering,  the 
SUNS  will  provide  for  maturity  within 
a  period  of  not  less  than  two  years  and 
not  more  than  seven  years  from  the  date 
of  issue.  The  SUNS  will  provide  for  a 
single  payment  at  maturity,  and  will 
bear  no  periodic  payments  of  interest. 
The  European  Stock  Basket  SUNS  will 
be  denominated  in  U.S.  dollars  and  will 
entitle  the  owner  at  maturity  to  receive 
an  amount  based  on  the  percentage 
change  between  the  "Original  Portfolio 
Value"  and  the  "Ending  Average 
Portfolio  Value,"  provided:  (1)  the 
amount  payable  at  maturity  will  not  be 
less  than  90%  of  the  principal  amount 
of  the  SUNS;  and  (2)  the  issuer  may 
place  a  cap  on  the  maximum  amount  of 
be  paid  on  the  SUNS  at  maturity.  Thus, 
holders  of  the  SUNS  may  not  receive  the 
full  amount  of  the  appreciation  of  the 
Ending  Average  Portfolio  Value  over  the 
Original  Portfolio  Value.  For  example, 
Lehman  Brothers  may  place  a  cap  on  the 
amount  to  be  received  at  maturity  as  a 
stated  percentage  of  the  issuance  price, 
e.g.,  150%  of  the  issuance  price. 
Alternatively,  a  cap  could  be  in  the  form 
of  a  participation  rate  whereby  a  holder 
of  the  SUNS  would  participate  in  a 
stated  percentage  of  the  total  percentage 
change  between  the  Ending  Portfolio 
Value  and  the  Original  Portfolio  Value, 
e.g.,  80%  of  the  total  appreciation  of  the 
European  Stock  Basket  during  the  term 
of  die  SUNS.  The  Original  Portfolio 
Value  is  the  value  of  the  Eurof)ean  Stock 
Basket  on  the  date  on  which  the  issuer 
prices  the  SUNS  for  the  initial  offering 
to  the  public.  The  Ending  Average 
Portfolio  Value  is  the  average  of  the 
closing  prices  of  the  European  Stock 
Basket  securities  for  a  ten-day  period 
beginning  on  the  twelfth  trading  day 
prior  to  maturity  of  the  SUNS.  The 
European  Stock  Basket  SUNS  will  be 
cash-settled  and  will  not  give  holders 
any  right  to  receive  any  Basket  secimty 
or  any  other  ownership  right  or  interest 
in  such  security  even  though  the  return 
on  the  investment  is  based  on  the  value 
of  the  Basket. 

The  SUNS  Basket  and  Components 

The  European  Stock  Basket  will 
consist  of  not  less  than  ten  nor  more 
than  thirty  stocks  of  highly  capitalized 
European  companies.*  Each  stock 
included  in  the  Basket  will  meet  the 
following  criteria:  (1)  a  market 
capitalization  in  excess  of  $75  million; 


*The  Exchange  represents  that  once  a 
determination  is  made  by  Lehman  Brothers  as  to 
which  securities  will  be  included  in  the  Basket,  the 
Exchange  will  provide  a  list  of  those  securities  to 
the  Commission.  This  list  will  be  provided  prior  to 
the  commencement  of  trading  of  the  SUNS  on  the 
Basket.  See  Amendment  No.  2,  supra  note  4. 
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alternatively,  the  lowest  weighted 
securities  in  the  Basket  that  do  not 
account  for  more  than  10%  of  the 
weight  of  the  Basket,  may  have  a  market 
capitalization  of  $50  million  or  greater; 
(2)  the  trading  volume  of  each 
component  in  the  Basket  will  be  at  least 
one  million  shares  during  each  of  the 
six  months  preceding  the  listing  of  the 
SUNS;  alternatively,  the  lowest 
weighted  securities  in  the  Basket  that  do 
not  account  for  more  than  10%  of  the 
weight  of  the  Basket,  may  have  a 
voliune  of  at  least  500,000  shares  during 
each  of  the  six  months  preceding  the 
listing  of  the  SUNS;  (3)  the  market  price 
for  each  component  stock  used  for  the 
calculation  of  the  Basket  will  be 
obtained  from  the  stock's  primary 
markst;  and  (4)  the  market  price  for  each 
component  will  be  at  least  $5  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
listing  of  the  SUNS. 

Basket  Calculation 

The  Basket  will  be  calculated  using 
the  modified  equal-dollar  weighting 
methodology.  Thus,  prior  to  the 
issuance  of  the  SUNS,  Lehman  Brothers 
will  establish  a  weighting  for  each  of  the 
seciuities  in  the  Basket.  Specifically, 
each  security  included  in  the  Basket 
will  be  assigned  a  multiplier  so  that  the 
security  represents  the  established 
percentage  of  the  value  of  the  entire 
Basket  on  the  date  of  issuance.  The 
multipher  indicates  the  number  of 
shares  (or  fraction  of  one  share)  of  a 
security,  given  its  market  price,  to  be 
included  in  the  calculation  of  the 
Basket.  The  weightings  established  for 
each  security  will  assure  that:  (1)  no 
single  stock  will  represent  more  than 
25%  of  the  weight  of  the  Basket;  (2)  the 
five  highest  weighted  stocks  will 
represent  no  more  than  50%  of  the 
weight  of  the  Basket;  (3)  foreign  country 
securities  that  are  not  subject  to 
comprehensive  surveillance  agreements 
will  not  in  the  aggregate  represent  more 
than  40%  of  the  weight  of  the  Basket; 
(4)  stocks  for  which  the  primary  market 
is  in  any  one  country  that  is  not  subject 
to  a  comprehensive  surveillance 
agreement  do  not  represent  20%  or 
more  of  the  weight  of  the  Basket;  and  (5) 
stocks  for  which  the  primary  market  is 
in  any  two  countries  that  are  not  subject 
to  the  comprehensive  surveillance 
agreements  do  not  represent  33%  or 
more  of  the  weight  of  the  Basket. 

The  multiplier  of  each  security  of  the 
Basket  will  generally  remain  unchanged 
except  for  adjustments  that  may  be 
necessary  as  a  result  of  stock  splits  or 


stock  dividends.9  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
portfolio  security  will  be  made  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  muhiplier  then  in 
effect.  If  the  issuer  of  a  security 
included  in  the  Basket  no  longer  exists, 
whether  for  reason  of  a  merger, 
acquisition  or  similar  type  of  corporate 
control  transaction,  Lehman  BroUiers 
will  assign  to  that  security  a  value  equal 
to  the  security's  final  value  for  the 
purposes  of  calculating  portfolio  values. 

If  the  issuer  of  a  European  Stock 
Basket  security  is  in  the  process  of 
liquidation  or  subject  to  a  bankruptcy 
proceeding,  insolvency,  or  other  similar 
adjudication,  such  secimty  will 
continue  to  be  included  in  the  Basket  so 
long  as  a  market  price  for  such  security 
is  available.  If  such  a  market  price  is  no 
longer  available  for  a  Basket  security 
due  to  a  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  value  of  the 
security  will  be  zero  in  connection  with 
calculating  the  daily  Basket  value  and 
the  Ending  Average  Portfolio  Value,  for 
so  long  as  no  such  market  price  exists 
for  that  security.  Lehman  Brothers  will 
not  attempt  to  find  a  replacement  stock, 
or  to  compensate  in  a  manner  other  than 
what  is  set  forth  above,  for  the 
extinction  of  a  security  due  to  a 
bankruptcy  or  similar  event. 

The  value  of  the  Basket  will  be 
disseminated  every  15  seconds  from 
9:30  a.m.  until  4:00  p.m.  each  trading 
day  by  the  Exchange.  Such 
disseminated  value  will  be  calculated 
by  the  Amex  or  by  an  independent 
calculation  agent  appointed  by  Lehman 
Brothers.  The  Basket  value  will  be 
calculated  based  on  real-time  prices 
during  the  hours  the  European  markets 
overlap  trading  hours  with  the 
Exchange.  After  the  close  of  the 
European  markets,  the  Basket  value  will 
be  calculated  based  on  the  last  sale  price 
of  the  component  security.  The  Basket 
will  be  calculated  using  the  last  sale 
value  for  each  component  security  from 
its  primary  market  place.  The  exchange 
rate  for  each  currency  represented  in  the 
Basket  will  be  from  one  of  two  sources: 
(i)  the  WM/Reuter  closing  value 
reported  in  London  at  about  12:00  (New 
York  time)  each  trading  day  or  (ii)  the 
best  bid  and  offer  price  posted  by  two 
or  more  contributing  banks  as  provided 


'The  Exchange  represents  that  the  independent 
calculation  agent  will  be  responsible  for  making  any 
changes  to  the  multiplier  that  become  necessary 
due  to  a  stock  split  or  dividend.  See  Amendment 
No.  2,  supra  note  4. 


by  Bridge/Telesphere.i"  If  the  market 
place  for  any  one  of  the  securities 
constituting  the  Eiiropean  Stock  Basket 
has  not  opened  for  trading  on  any  given 
business  day,  the  previous  closing  value 
will  be  used  in  the  calculation.  The 
Basket  value,  for  any  day,  will  equal  the 
sum  of  the  products  of  the  most  recently 
available  market  prices,  expressed  in 
U.S.  dollars  and  the  applicable 
multipliers  for  the  Basket  securities. 
Lehman  Brothers  will  undertake  to 
implement  certain  surveillance  and 
compliance  procedures  with  respect  to 
the  dissemination  of  the  Basket  value, 
requiring  that  the  Basket  value  be 
announced  only  through  public 
dissemination  and  restricting  the  access 
of  the  Lehman  Brothers  trading  desk  to 
the  Basket  value  determined  by  the 
calculation  agent  until  after  pubhc 
dissemination  of  that  value. 

Exchange  Rules  Applicable  to  SUNS 

The  Exchange's  equity  trading  rules 
will  apply  to  the  trading  of  SUNS  linked 
to  the  European  Stock  Basket.  Those 
rules  include  Rule  411,  which  requires 
members  to  use  due  diligence  to  learn 
the  essential  facts  relative  to  every 
customer  and  to  every  order  or  account 
accepted;  and  Rule  462  which  requires 
the  application  of  equity  margin  rules  to 
the  trading  of  indexed  term  notes.  The 
Exchange  will,  prior  to  trading  the 
proposed  SUNS,  distribute  an 
Information  Circular  to  the  membership: 
(1)  highlighting  the  essential  features  of 
the  SUNS  product  including,  but  not 
limited  to,  if  applicable,  the  less  than 
100%  principal  protection  feature  and 
the  fact  that  the  issuer  has  placed  a  cap 
on  the  amount  to  be  paid  on  the  SUNS 
at  maturity;  and  (2)  providing  guidance 
with  regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  the  SUNS  and 
highlighting  their  special  risks  and 
characteristics.  The  circular  will  state 
that  before  a  member,  member 
organization,  or  employee  of  such 
member  organization  imdertakes  to 
recommend  a  transaction  in  the 
security,  such  member  or  member 
organization  should  make  a 
determination  that  the  security  is 
suitable  for  such  customer  and  the 
person  making  the  recommendation 
should  have  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation,  that  the  customer  has 
such  knowledge  and  experience  in 
financial  matters  that  they  may  be 
capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the 
recommended  transaction,  including 


'"See  Amendment  No.  2.  supra  note  4. 
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those  highlighted,  and  is  financially 
able  to  bear  the  risks  of  the 
recommended  transaction. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Acf  Specifically,  the 
Commission  believes  that  providing  for 
exchange-trading  of  SUNS  on  the 
Basket  ^^  will  offer  a  new  and  innovative 
means  of  participating  in  the  market  for 
highly  capitalized  European  stocks.  In 
particular,  the  Commission  believes  that 
SUNS  on  the  Basket  will  permit 
investors  to  gain  equity  exposure  in 
Such  companies,  vvhile,  at  the  same 
time,  limiting  the  downside  risk  of  the 
original  investment  due  to  the  principle 
guarantee  feature."  Accordingly,  for  the 
same  reasons  as  discussed  in  the  Term 
Notes  Approval  Orders,'*  the 
Commission  finds  that  the  listing  and 
trading  of  SUNS  on  the  Basket  is 
consistent  with  the  Act.'^ 

As  with  other  derivative  products 
similar  to  SUNS,  SUNS  on  the  Basket 
are  not  leveraged  instruments;  however, 
their  price  will  still  be  derived  from  and 
based  upon  the  underlying  linked 
security.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of 
SUNS  on  the  Basket  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
because  the  final  rate  of  return  of  SUNS 
is  derivatively  priced,  based  on  the 
performance  of  a  portfolio  of  securities, 
there  eire  several  issues  regarding  the 
trading  of  this  type  of  product. 

The  Commission  believes  that  the 
Exchange  has  adequately  addressed 
these  issues  for  several  reasons.  First, 
the  Commission  notes  that  the 


"  15  U.S.C.  78f(b)(5). 

''The  Commission  notes  that  this  approval  order 
us  limited  to  the  SUNS  product:  separate 
Commission  approval  may  be  required  for  the 
Exchange  to  list  and  trade  any  other  derivative 
product  based  on  the  Lehman  Brothers  European 
Stock  Basket. 

>  3  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  exchange 
trading  of  new  products  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  fmding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other  - 
valid  regulatory  concerns. 

'■*  See  Term  Notes  Approval  Orders,  supra  note  6. 

"  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efilciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  SUNS  on  the  Basket.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  and  the  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  the  Exchange  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  SUNS  on  the  Basket. 
Moreover,  the  Exchange  will  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  SUNS  on  the  Basket.  In  particular, 
the  circular  will  highlight,  among  other 
things,  that  the  SUNS  on  the  Basket 
allow  investors  to  participate  in 
appreciation  only  to  the  extent  that  the 
Basket  outperforms  the  initial  Basket 
value  based  on  the  average  of  the 
closing  prices  of  the  European  Stock 
Basket  securities  for  a  ten-day  period 
beginning  on  the  twelfth  trading  day 
prior  to  maturity  of  the  SUNS  and  any 
cap  on  appreciation. 

Second,  SUNS  on  the  Basket  remain 
a  non-leveraged  product  with  the  issuer 
guaranteeing  no  less  than  90  percent  of 
principal  return. '^  The  Commission 
realizes  that  the  final  payout  on  the 
SUNS  on  the  Basket  is  dependent  in 
part  upon  the  individual  credit  of  the 
issuer.  To  some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the  Amex 
Company  Guide  which  provides  that 
only  issuers  satisfying  substantial  asset 
and  equity  requirements  may  issue 
securities  such  as  SUNS.'^  In  addition, 
the  Exchange's  hybrid  listing  standards 
further  require  that  the  proposed 
indexed  term  notes  have  at  least  $4 
million  in  market  value. '^  In  any  event, 
financial  information  regarding  the 
issuer,  in  addition  to  information  on  the 
underlying  securities,  will  be  publicly 
available  to  investors. 

Third,  the  component  securities  in  the 
Basket  are  highly-capitalized,  actively- 
traded  European  stocks.  In  addition,  the 
components  are  all  publicly  traded  on 
the  home  country's  primary  market. 
Accordingly,  both  the  history  and 
performance  of  these  securities,  as  well 
as  current  pricing  trends,  should  be 
readily  available  though  a  variety  of 
public  sources. 


Further,  the  Commission  notes  that 
the  value  of  the  Basket  will  be 
disseminated  on  a  real  time  basis  at 
least  once  every  1 5  seconds  throughout 
the  trading  day.  As  noted  atxjve,  to  the 
extent  that  European  and  U.S.  market 
hours  overlap,  last  sale  prices  on  the 
primary  market  will  be  used  to  calculate 
the  value  of  the  Basket.  The 
Commission  believes  that  this 
information  wrill  be  extremely  useful 
and  beneficial  for  investors  in  SUNS  on 
the  Basket. 

Although  the  SUNS  are  denominated 
in  U.S.  dollars,  as  noted  above,  the 
Basket  value  will  be  derived  fi-om 
converting  the  value  of  each  security 
from  its  home  currency  into  U.S. 
dollars.  The  Exchange  represents  that 
the  calculation  agent  will  determine, 
prior  to  the  fisting  of  the  SUNS  on  the 
Basket,  which  source  it  will  use.'^  The 
currency  conversion  of  the  Basket  will 
have  a  significant  effect  on  both  the 
intraday  value  of  the  Basket  as  well  as 
the  ultimate  payout  at  settlement. 
Accordingly,  the  currency  conversion 
methodology  must  be  fair  and  accurate 
and.  applied  in  a  consistent  manner.  In 
this  regard,  the  Commission  expects  the 
Ampx  to  carefully  monitor  and  surveil 
the  currency  conversion  method,  as  well 
as  the  prices  of  the  foreign  securities 
used  in  the  conversion,  to  ensure  the 
fairness  and  accuracy  of  valuing  the 
Basket,  especially  at  settlement. 

Fourth,  while  the  Commission  has  a 
systematic  concern  that  a  broker-dealer 
or  a  subsidiary  providing  a  hedge  for  the 
issuer  will  incur  position  exposure,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  the  proposed 
SUNS  issuance  in  relation  to  the  net 
worth  of  the  issuer.  2° 

Finally,  the  Exchange's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation.  As 
discussed  above,  Amex  represents  that: 
(1)  foreign  country  securities  that  are 
not  subject  to  comprehensive 
surveillance  agreements  will  not  in  the 
aggregate  represent  more  than  40%  of 
the  .weight  of  the  Basket;  (2)  stocks  for 
which  the  primary  market  is  in  any  one 
country  that  is  not  subject  to  a 
comprehensive  surveillance  agreement 
do  not  represent  20%  or  more  of  the 
weight  of  the  Basket;  and  (3)  stocks  for 
which  the  primary  market  is  in  any  two 


"The  Commission  notes  that  the  Amex  may  not 
list  for  trading  SUNS  with  less  than  a  90%  principal 
guarantee  without  first  consulting  with  the 
Commission.  For  example,  the  Commission  may 
determine  that  SUNS  with  less  than  a  90% 
principal  guarantee  should  only  be  sold  to 
customers  meeting  certain  heightened  account 
approval  and  suitability  requirements. 

"  See  supra  note  7  and  accompanying  text. 

'■  See  Amex  Company  Guide  §  107A. 


"As  noted  above,  the  currency  conversion  will 
be  from  one  of  two  sources:  (i)  the  WM/Reuter 
closing  value  reported  in  London  at  about  12:00 
(New  York  time)  each  trading  day  or  (ii)  the  best 
bid  and  offer  price  posted  by  two  or  more 
contributing  banks  as  provided  by  Bridge/ 
Telesphere.  The  Commission  expects  that,  once 
chosen,  the  calculation  agent  will  not  change  the 
source  it  uses  to  convert  currency  values  during  the 
life  of  the  SUNS  on  the  Basket. 

'"See  Term  Notes  Approval  Orders,  supra  note  6. 
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countries  that  are  not  subject  to  the 
comprehensive  surveillance  agreements 
do  not  represent  33%  or  more  of  the 
weight  of  the  Basket.  Further,  if  the 
surveillance  coverage  should  fall  below 
certain  levels,  as  discussed  above,  no 
new  SUNS  will  be  listed.  The 
Commission  believes  that  this  should 
help  to  ensure  that  adequate 
surveillance  mechanisms  exist  in  the 
future. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  2, 
the  Exchange  indicates  that:  (1)  either 
the  Amex  or  an  independent  calculation 
agent  will  calculate  the  value  of  the 
Basket:  (2)  the  calculation  agent  will,  if 
necessary,  determine  the  changes  in  the 
multipliers  of  the  securities  in  the 
Basket;  (3)  the  calculation  agent  will 
only  use  the  Bridge/Telesphere  source 
for  currency  conversion  rates  if  it  is  able 
to  obtain  the  bid  and  offer  prices  from 
two  or  more  contributing  banks  for  each 
currency;  and  (4)  the  Exchange  will 
notify  the  Commission  once  Lehman 
Brotbers  determines  which  securities 
will  be  included  in  the  Basket.  The 
Commission  does  not  believe  that 
Amendment  No.  2  raises  any  regulatory 
issues  that  were  not  addressed  by  the 
Term  Notes  Approval  Orders.  In 
addition,  to  the  extent  that  the  Basket 
has  certain  characteristics  that  differ 
from  the  previous  Term  Notes  Approval 
Orders,  the  Commission  believes  that 
the  Amex  has  adequately  addressed 
those  issues.  In  this  regard,  as  to  the  use 
of  Bridge/Telesphere  for  ciurency 
conversion  rates,  the  Amendment  will 
help  to  ensure  that  such  source  will 
only  be  used  when  there  are  a  minimum 
number  of  bids  and  offers  available.  The 
Commission  notes  that  this  proposal 
was  published  for  the  full  notice  and 
comment  period  during  which  no 
comments  were  received.  Accordingly, 
the  Commission  believes  that  good 
cause  exists,  consistent  with  Section 
6(b)(5)  21  and  Section  19(b)(2)  22  of  the 
Act,  to  grant  accelerated  approval  to  the 
proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v«thheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Amex-98-25  and  should  be 
submitted  by  January  4, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (SR-Amex-98- 
25)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2« 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  98-33072  Filed  12-11-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40755;  File  No.  SfM4ASD- 
98-90] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Proposed 
Amendments  to  the  Code  of  Procedure 
to  Provide  for  the  Office  of  Disciplinary 
Affairs  of  NASD  Regulation,  Inc.  to 
Authorize  all  Enforcement  Actions 

December  7, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  December 
4, 1998,  the  National  Association  of 
Seciuities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  it  wholly- 
owned  subsidiary  NASD  Regulation 
("NASDR"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 


prepared  by  NASDR.  3  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  proposes  to  amend  Rules 
9120  and  9211  of  the  NASD's  Code  of 
Procedure  to  enable  the  Office  of 
Disciplinary  Affairs  of  NASDR  to 
authorize  all  disciplinary  actions.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized, 
proposed  deletions  are  in  brackets. 
•        •        *        *        * 

9120.     Definitions. 

(a)  through  (d). 

No  change. 

(e)  "Department  of  Enforcement" 

The  term  "Department  of 
Enforcement"  means  the  Department  of 
Enforcement  or  its  delegatee,  the 
Department  of  Market  Regulation[, 
except  that  the  term  excludes  the 
Department  of  Market  Regulation  with 
respect  to  the  action  of: 

(1)  authorizing  a  complaint  under 
Rule  9211; 

(2)  determining  the  terms  of  a  letter  of 
acceptance,  waiver,  and  consent  or  the 
terms  of  a  minor  rule  violation  plan 
letter  under  Rule  9216; 

(3)  determining  whether  to  contest  an 
offer  of  settlement  under  Rule  9270;  and 

(4)  authorizing  the  filing  of  an  appeal 
under  Rule  9311].  (f)  through  (u). 

No  change. 

(v)  "Office  of  Disciplinary  Affairs" 

The  term  "Office  of  Disciplinary 
Affairs" means  the  Office  of 
Disciplinary  Affairs  for  NASD 
Regulation. 

(w)  [vj  "Panelist" 

No  change. 

(x)  [w]  "Party" 

No  change. 

(v)[x]  "Primary  District  Committee" 

No  change. 

(z)[y]  "Respondent" 

No  change. 

(aa)lz]  "Review  Subcommittee" 

No  change. 

(bb)[aa]  "Statutory  Disqualification 
Committee" 

No  change. 

(cc)[bh]  "Subcommittee" 

No  change. 


9200.  DISCIPLINARY  PROCEEDINGS 
9210.  Complaint  and  Answer 


U.  Self-Regul 
Statement  of 
Statutory  Bai 
Change 

In  its  filing 
NASDR  inch 
the  purpose  ( 
proposed  rul 
comments  it 
rule  change, 
may  be  exam 
in  Item  IV  be 
summaries,  s 
and  C  below, 
aspects  of  sui 


"  15  U.S.C.  78f[b)(5). 
"15U.S.C.78s(b)(2). 


"15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(I2). 
'  15  U.S.C.  798(b)(1). 
M7CFR240.19b-4. 


'Several  non-substantive  changes  were  provided 
by  the  NASDR  in  a  telephone  conversation  between 
Eric  Moss,  Office  of  General  Counsel,  NASDR,  and 
Joseph  Corcoran,  Division  of  Market  Regulation, 
Commission,  on  December  7,  1998. 
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were  provided 
"sation  between 
1.  NASDR,  and 
Regulation, 


1 9211.  Issuance  of  Complaint 
!  (a)  Complaint 

(1)  If  the  Department  of  Enforcement 
believes  that  any  NASD  member  or 
associated  person  is  violating  or  has 
violated  any  rule,  regulation,  or 
statutory  provision,  including  the 
federal  securities  laws  and  the 
regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce, 
the  Department  of  Enforcement  may 
request  authorization  from  the  Office  of 
Disciplinary  Affairs  to  issue  a 
complaint. 

(2)  the  NASD  Regulation  Board  and 
the  NASD  Board  each  shall  have  the 
authority  to  direct  the  Office  of 
Disciphnary  Affairs  (Department  of 
Enforcement)  to  authorize  and  the 
Department  of  Enforcement  to  issue  a 
complaint  when,  on  the  basis  of 
information  and  belief,  either  of  such 
boards  is  of  the  opinion  that  any  NASD 
member  or  associated  person  is 
violating  or  has  violated  any  rule, 
regulation,  or  statutory  provision, 
including  the  federal  securities  laws  and 
the  regulations  thereimder,  which  the 
Association  has  jurisdiction  to  enforce. 

(b)  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  receive  on  the  proposed 
rale  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  NASDR  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  Case  Authorization 
Unit  ("CAU"),  located  in  the 
Department  of  Enforcement 
("Enforcement")  of  NASDR,  authorized 
all  disciplinary  actions.  The  Office  of 
Disciplinary  Policy  ("ODP"),  which 
reports  to  the  Office  of  the  President  of 
NASDR,  is  the  primary  reviewer  of  cases 
developed  in  the  Washington,  D.C. 
office  and  those  involving  "quality-of- 
market"  issues.  ODP  also  review  and 
comments  on  all  cases  involving  pohcy 
issues.  The  NASD  is  proposing 
amendment  so  that  the  Code  of 
Procedure  ("Code")  that  would  provide 


for  ODP  to  authorize  all  disciplinary 
actions.  ODP  would  be  renamed  Office 
of  Disciplinary  Affairs  ("ODA")  to 
reflect  its  additional  role  as  a  case 
authorizer. 

Under  the  existing  structure,  CAU  and 
ODP  have  coordinated  efforts, 
minimized  areas  of  potential 
duplication,  and  worked  well  together 
during  the  first  year  of  staff 
authorization  of  cases.  There  is, 
however,  an  overlap  of  functions 
between  these  two  offices.  To  increase 
overall  operating  efficiency  and  to 
maintain  the  consistency  and 
independence  of  the  case  authorization 
function,  NASDR  proposes  to  place  the 
functions  performed  by  ODP  and  CAU 
in  one  office.  Under  the  proposed  rule 
changes,  all  cases  would  be  authorized 
by  ODA,  which  would  review  the  legal, 
pohcy  and  consistency  issues  presented 
by  each  case. 

2.  Statutory  Basis 

NASDR  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,*  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  h)elieves  that  the  proposed  rule 
change  is  consistent  with  Sections 
15A(b)  (7)  and  (8)  of  the  Act.s  which 
mandate  that  the  Association  maintain  a 
fair  disciplinary  process.  The  proposed 
rule  change  would  provide  for  the  same 
review  of  all  Enforcement  cases — 
whether  developed  in  the  districts  or 
the  Washington  office. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASDR  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


*  U.S.C.  78o-3(b)(6). 

5  U.S.C  780-3  (b)(7).  (b)(8). 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statejnents  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-90  and  should  be 
submitted  by  December  29,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  9ft-33071  Filed  12-11-98:  8:45  am] 
BILLING  CODE  8010-01-M 


DEPARTMErfT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Edelweiss 
Holdings,  Inc.;  d/b/a  Edelweiss  Air  d/b/ 
a  Rio  Grande  Air 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  98-12-5, 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 


» 17  CFR  200.30-3(a)(12). 
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not  issue  an  order  finding  that 
Edelweiss  Holdings,  Inc.  d/b/a 
Edelweiss  Air  d/b/a  Rio  Grande  Air  is 
fit,  willing,  and  able  to  conduct 
scheduled  passenger  operations  as  a 
commuter  air  carrier. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  22,  1998. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  with  the  Air 
Carrier  Fitness  Division,  X-56,  Room 
6401,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  U»ted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,(202)366-9721. 

Dated:  December  8,  1998. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

|FR  Doc.  98-33037  Filed  12-11-98;  8:45  am) 

BILUNQ  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCQ-1 998-4860] 

Random  Drug  Testing  Rate  for 
Covered  Crewmembers 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Announcement  of  minimum 
random  drug  testing  rate. 

SUMMARY:  The  Coast  Guard  has  set  the 
1999  minimum  random  drug  testing  rate 
at  50  percent  of  covered  crewmembers. 
Based  on  an  evaluation  of  the  1997 
Management  Information  System  (MIS) 
data  collection  forms  submitted  by 
marine  employers,  we  determined  that 
random  drug  testing  on  covered 
crewmembers  for  the  calendar  year  1997 
resulted  in  positive  test  results  1.59 
percent  of  the  time.  Based  on  this 
percentage,  we  will  maintain  the 
minimum  random  drug  testing  rate  at  50 
percent  of  covered  crewmembers  for  the 
calendar  year  1999. 

DATES:  Effective  January  1, 1999  through 
December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  this  notice,  please 
contact  Lieutenant  Jennifer  Williams, 
Project  Manager,  Office  of  Investigations 
and  Analysis  (G-MOA),  U.S.  Coast 
Guard  Headquarters,  telephone  202- 
267-0686. 


SUPPLEMENTARY  INFORMATION:  Coast 
Guard  regulations  in  Title  46  Code  of 
Federal  Regulations  (CFR)  §  16.230 
require  marine  employers  to  establish 
random  drug  testing  programs  for 
covered  crewmembers  on  inspected  and 
uninspected  vessels.  All  marine 
employers  are  required  to  collect  and 
maintain  a  record  of  drug  testing 
program  data  for  each  calendar  year, 
January  1  to  December  31.  Marine 
employers  must  submit  this  data  to  the 
Coast  Guard  in  an  annual  MIS  report 
(Form  CG-5573  found  in  Appendix  B  of 
Part  16).  Marine  employers  may  either 
submit  their  own  MIS  report  or  have  a 
consortium  or  other  employer 
representative  submit  the  data  in  a 
consolidated  MIS  report.  The  chemical 
drug  testing  data  is  essential  to  analyze 
our  current  approach  for  deterring  and 
detecting  illegal  drug  abuse  in  the 
maritime  industrv. 

Since  1997  MiS  data  indicates  that  the 
positive  random  testing  rate  is  greater 
than  one  percent  industry-wide  (1.59 
percent),  the  Coast  Guard  announces  in 
accordance  with  46  CFR  16.230(e),  that 
the  minimum  random  drug  testing  rate 
is  set  at  50  percent  of  covered 
employees  for  the  period  of  January  1, 
1999  through  December  31,  1999. 

MIS  reports  are  due  to  the  United 
States  Coast  Guard,  Commandant  (G- 
MOA).  2100  Second  Street,  SW, 
Washington,  DC,  20593-0001,  not  later 
than  March  15  of  each  calendar  year. 
Each  year  we  will  publish  a  notice 
reporting  the  results  of  the  previous 
calendar  year's  MIS  data,  and  the 
minimum  aimual  percentage  rate  for 
random  drug  testing  for  the  next 
calendar  year. 

Dated:  December  7, 1998. 
JP.  High. 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(PR  Doc.  98-33079  Filed  12-11-98;  8:45  am) 

BILUNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-98-24] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 


for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  4,  1999. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.  on  December 
8. 1998. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  26048. 

Petitioner:  National  Test  Pilot  School. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National  Test 
Pilot  School  to  operate  aircraft  that  have 
experimental  certificates  to  train  flight 
test  students  who  are  pilots  and  flight 
engineers  through  the  demonstration 
and  practice  of  flight  test  techniques 
and  to  teach  those  students  flight  test 


Grant,  Nove 
No.  5778D 


expenence  i 

Grant,  Nove 
No.  6843 
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'ilot  School. 
ted:  14  CFR 


data  acquisition  methods  for 
compensation. 

Grant,  November  23,  1998,  Exemption 
No.  5778D 

Docket  No.:  22690. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Boeing  pilots 
employed  as  crewmembers  to  continue 
to  use  any  type  of  Boeing  airplane  or  a 
Level  B,  C,  or  D  simulator  to  meet  the 
recent  takeoff  and  landing  flight 
experience  requirements 

Grant,  November  20,  1998,  Exemption 
No.  6843 

Docket  No.:  29275. 

Petitioner:  Kodiak  Expediting,  Inc., 
dba  Saltery  Lake  Lodge. 
;    Sections  of  the  FAR  Affected:  14  CFR 
61.133(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Saltery  Lake 
Lodge  to  conduct  passenger-carrying 
operations  on  cross-country  flights  in 
excess  of  50  nautical  miles  (imi)  without 
Mr.  Billy  Franklin,  owner,  holding 
instrument  rating  in  the  same  category 
and  class  of  aircraft  listed  on  your 
commercial  pilot  certificate. 

Denial,  November  20,  1998,  Exemption 
No.  6842 

Docket  No.:  29\66. 

Petitioner:  Roger  Aviation  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
142. 15(d). 

'    Description  of  Relief  Sought/ 
Disposition:  To  permit  Roger  Aviation  to 
apply  for  a  part  142  certificate  using  a 
Frasca  242  flight  training  device  (FTD) 
as  its  minimimi  flight  training 
equipment  without  the  FTD  meeting  the 
requirements  of  an  advanced  FTD. 

Denial,  November  18,  1998,  Exemption 
No.  6841. 

Docket  No.:  29212. 

Petitioner:  Comair  Aviation  Academy. 

Sections  of  the  FAR  Affected:  1 4  CFR 
141. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Comair  to  allow 
its  students  to  add  a  single-engine 
airplane  rating  to  a  commercial  pilot 
certificate  with  a  multiengine  rating,  or 
add  a  multiengine  airplane  rating  to  a 
commercial  pilot  certificate  with  single- 
engine  rating,  without  accomplishing 
the  flight-training  requirements  set  forth 
in  appendix  D. 

Denial,  December  3,  1 998,  Exemption 
No.  6844 

Docket  No.:  25210. 


Petitioner:  Air  Treinsport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
63.39(b)(1)  and  (2)  and  121.425(a)(2)(i) 
and  (ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  member  airlines 
of  the  Air  Transport  Association  of 
America  (ATA)  and  other  qualifying 
part  121  certificate  holders  to  meet  the 
qualification  requirements  of 
121.425(a)(2)(i)  and  (ii). 

Grant,  November  23, 1998,  Exemption 
No.  4901F 

[PR  Doc.  98-33095  Filed  12-11-98;  8:45  am] 
BILUNa  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  PFC 
Application  99-05-C-OO-MFR  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Rogue  Valley  International — Medford; 
Submitted  by  Jaclcson  County,  Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application. 

SUIMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use,  the 
revenue  from  a  PFC  at  Rogue  Valley 
International — Medford  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton.  WA  98055-4056 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  meiiled  or  delivered  to  Mr.  Bern  E. 
Case,  A.A.E.,  Airport  Director,  at  the 
following  address;  Jackson  County, 
Oregon,  Rogue  Valley  International — 
Medford.  3650  Biddle  Road,  Medford, 
OR  97504. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Rogue  Valley 
International — Medford  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Vargas,  (425)  227-2660; 
Seattle  Airports  District  Office,  SEA- 


ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  99-05-C- 
00-44FR  to  impose  and  use,  the  revenue 
bom  a  PFC  at  Rogue  Valley 
International — Medford,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  December  7, 1998.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jackson  County,  Oregon, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  9, 1999. 

The  following  is  a  brief  overview  of 
the'application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1,2003. 

Proposed  charge  expiration  date: 
February  1,2006. 

Total  estimated  net  PFC  revenue: 
$1,583,000. 

Brief  description  of  proposed 
project(s):  Runway  Lighting;  Airport 
Errergency  Generator;  Runway  14-32 
Rehabihtation;  and  Security  Access 
System  (FAR  Part  107). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Operations  by 
air  taxi/commercial  operators  when 
enplaning  revenue  passengers  in 
liiBflted,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulance  service,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
concluded  within  a  25-mile  radius  of 
the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Rogue  Valley 
Intsmational — Medford. 
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Issued  in  Renton.  Washington  on 
December  7, 1998. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  98-33096  Filed  12-11-98;  8:45  am) 

BILLING  COO€  491 0-1 VM 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-01-C-OO-PKB)  to  Impose  and  Use 
a  Passenger  Facility  Charge  (PFC)  at 
Wood  County  Airport  in  Parfcersburg, 
West  Virginia 

agency:  Federal  AviaUon 
Administration  (FAA),  EMDT. 
action:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Wood  County  Airport  in  Parkersburg, 
West  Virginia,  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  13, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Elonza  Turner,  Project 
Manager,  Beckley  Airports  Field  Office, 
176  Airport  Circle,  Rm.  101,  Beaver,  WV 
25813-9350. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Carolyn 
Strock,  airport  manager  for  the  Wood 
County  Airport  Authority  at  the 
following  address:  P.O.  Box  4089, 
Parkersburg,  WV  26104-0089. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Wood 
County  Airport  Authority  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Elonza  Turner,  Project  Manager, 
Beckley  Airports  Field  Office,  176 
Airports  Circle,  Beaver,  West  Virginia, 
25813  (Tel.  (304)  252-6216).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Wood  County  Airport 
imder  the  provisions  of  the  Aviation 


Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  23,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Wood  County  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  20,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  99-01-C-OO-PKB. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  May  1, 

1999. 
Proposed  change  expiration  date: 

December  1,  2002. 
Total  estimated  PFC  revenue:  $305,491. 
Brief  description  of  proposed  projects: 
Rehabilitate  Taxiway  (H) 
Rehabilitate  Runway  (3-21) 
Rehabilitate  Runway  (10-28) 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Under  FAR 
Part  135 — Charter  Operators  for  hire  to 
the  general  public  and  Unscheduled 
Part  121  Charter  Operators  for  hire  to 
the  general  public. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  #111.  John 
F.  Ketmedy  International  Airport, 
Jamaica,  New  York.  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Wood 
County  Airport  Authority. 
Thomas  Felix, 

Manager,  Planning  Sr  Programming  Branch, 
AEA-610,  Eastern  Region. 

[FR  Doc.  98-33097  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations;  Prevention  of 
Alcohol  Misuse  in  Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  random  drug  and 
alcohol  testing  rate. 


SUMMARY:  This  notice  announces  the 
random  testing  rates  for  employers 


subject  to  the  Federal  Transit 
Administration's  (FTA)  drug  and 
alcohol  rules. 

EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION:  Judy  Meade, 
Director  of  the  Office  of  Safety  and 
Security  (202)  366-2896  (telephone)  and 
(202)  366-7951  (fax).  Electronic  access 
to  this  and  other  documents  concerning 
FTA's  drug  and  alcohol  testing  rules 
may  be  obtained  through  FTA's  Transit 
Safety  and  Security  Bulletin  Board  at  1- 
800-231-2061  or  through  the  FTA 
World  Wide  Web  home  page  at  http:// 
www.fta.dot.gov;  both  services  are 
available  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Transit  Administration  (FTA) 
required  large  transit  employers  to  begin 
drug  and  alcohol  testing  "safety- 
sensitive"  employees  on  January  1, 

1995,  and  to  report,  annually  by  March 
15  of  each  year  beginning  in  1996,  the 
number  of  "safety-sensitive"  employees 
who  had  a  verified  positive  for  the  use 
of  prohibited  drugs,  and  the  number  of 
safety-sensitiYe  employees  who  tested 
positive  for  the  misuse  of  alcohol.  Small 
employers  started  testing  their  "safety- 
sensitive"  employees  on  January  1, 

1996,  and  began  reporting  the  same 
information  as  the  large  employers 
beginning  on  March  15,  1997. 
Employers  are  required  annually  to 
submit  other  data,  not  relevant  here,  in 
the  same  report;  these  data  are  available 
from  the  FTA  as  discussed  below. 

The  rules  established  a  random 
testing  rate  for  prohibited  drugs  and  the 
misuse  of  alcohol;  specifically,  the  rules 
require  that  employers  conduct  random 
drug  tests  at  a  rate  equivalent  to  at  least 
50  percent  of  their  total  number  of 
safety-sensitive  employees  for 
prohibited  drug  use  and  at  least  25 
percent  for  the  misuse  of  alcohol.  The 
rules  provide  that  the  drug  random 
testing  rate  may  be  lowered  to  25 
percent  if  the  "positive  rate"  for  the 
entire  transit  industry  is  less  than  one 
percent  for  two  consecutive  years.  Once 
lowered,  it  may  be  raised  to  50  percent 
if  the  positive  rate  equals  or  exceeds  one 
percent  for  any  one  year.  ("Positive 
rate"  means  the  number  of  positive 
results  for  random  drug  tests  conducted 
under  part  653  plus  the  number  of 
refusals  of  random  tests  required  by  part 
653,  divided  by  the  total  number  of 
random  drug  tests,  plus  the  number  of 
refusals  of  random  tests  required  by  part 
653.) 

Likewise,  the  alcohol  rule  provides 
that  the  random  rate  may  be  lowered  to 
10  percent  if  the  "violation  rate"  for  the 
entire  transit  industry  is  less  than  .5 
percent  for  two  consecutive  years.  It 
will  remain  at  25  percent  if  the 
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Issued:  Decen 
Gordon  J.  Linto 
Administrator. 
[FRDoc.  98-33: 
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"violation  rate"  is  equal  to  or  greater 
than  .5  percent  but  less  than  one 
percent,  and  it  will  be  raised  to  50 
percent  if  the  "violation  rate"  is  one 
percent  or  greater  for  any  one  year. 
("Violation  rate"  means  the  number  of 
covered  employees  found  during 
random  tests  given  under  part  654  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
part  654,  divided  by  the  total  reported 
number  of  random  alcohol  tests 
conducted  under  part  654,  plus  the  total 
number  of  refusals  of  random  tests, 
required  by  part  654.) 

FTA  has  received  and  analyzed  the 
1997  data  from  large  and  small  transit 
employers.  The  "positive  rate"  for 
random  drug  tests  was  1.21  percent  and 
the  "violation  rate"  for  random  alcohol 
tests  was  0.14  percent;  therefore,  for 
1999,  transit  employers  will  continue  to 
be  required  to  conduct  random  drug 
tests  at  a  rate  equivalent  to  at  least  50 
percent  of  the  total  number  of  their 
"safety-sensitive"  employees  for 
prohibited  drugs.  In  1998,  the  FTA 
lowered  the  random  alcohol  testing  rate 
to  10  percent.  Because  the  random 
alcohol  violation  rate  was  lower  than  .5 
percent  for  two  consecutive  years  (0.21 
percent  for  1996  and  0.19  percent  for 
1997),  the  random  alcohol  testing  rate 
will  remain  at  10  percent  for  1999. 

FTA  will  be  publishing  in  December 
a  detailed  report  on  the  1997  data 
collected  from  large  and  small 
employers.  This  report  may  be  obtained 
from  the  Office  of  Safety  and  Security, 
Federal  Transit  Administration,  400 
Seventh  Street,  SW,  Room  9301, 
Washington.  DC  20590,  (202)  366-2896. 

Issued:  December  8, 1998. 
Gordon  J.  Linton, 
Administrator. 

(PR  Doc.  98-33113  Filed  12-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  98-12] 

Safety  Advisory;  High  Pressure 
Composite  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 

SUMMARY:  RSPA  is  alerting  persons  who 
own,  use  or  are  responsible  for  the 
maintenance  of  composite  cylinders  to  a 
hazard.  Damage  may  occur  when  a 
composite  cylinder  comes  in  contact 


with  strong  cleaners  or  other  strong 
corrosive  agents.  RSPA  is  aware  of 
ruptures  involving  two  DOT-E  8059 
composite  cylinders  made  with 
aluminum  liners  and  wrapped  with  "S 
glass"  fibers.  The  probable  cause  of  both 
cylinder  failures  was  stress-corrosion 
cracking  of  the  fiberglass  overwraps  as 
a  result  of  exposure  to  a  strong  corrosive 
agent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  West  Freeman,  Office  of 
Hazardous  Materials  Technology, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
20590-0001,  Telephone  (202)  366-4545. 

SUPPLEMENTARY  INFORMATION:  RSPA 
investigated  two  failures  involving  self- 
contained  breathing  apparatus  (SCBA) 
cylinders  manufactured  by  EFI 
Corporation  under  exemption,  DOT  E- 
8059.  The  first  failure  occurred  in 
March  1996  at  the  Humboldt 
(California)  Fire  Protection  District.  The 
second  failure  occurred  this  year  at  the 
Hawthorne  (Florida)  Volunteer  Fire 
Department.  Both  cylinders  failed  while 
stored  in  fire  trucks.  Exponent-Failure 
Analysis  Associates  (FaAA)  in  Menlo 
Park,  California,  analyzed  the  cylinders. 
In  its  reports,  FaAA  concluded  that  the 
failures  were  caused  by  stress-corrosion 
cracking  of  the  fiberglass  wrraps 
resulting  from  exposure  to  a  strong 
corrosive  agent.  Fiberglass  composite 
cylinders  are  particularly  at  risk  for 
stress-corrosion  cracking  because  the 
fibers  are  under  constant  tension  due  to 
the  internal  pressure.  When  the 
structural  integrity  of  the  overwrap  is 
weakened,  a  catastrophic  failure  of  a 
cylinder  can  occur  that  may  result  in 
serous  injury  or  death. 

Persons  responsible  for  the  care  of 
composite  cylinders  should  take 
measures  to  ensure  that  they  do  not 
come  in  contact  with  strong  corrosive 
agents,  that  the  cylinders  are  washed 
only  with  a  mild  soap  and  water 
solution,  and  that  all  recommendations 
of  the  cylinder  manufacturer  or 
distributor  in  regard  to  maintenance, 
requalification  and  use  are  carefully 
followed. 

Issued  in  Washington,  DC  on  December  8, 
1998. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

[FR  Doc.  98-33098  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-4523;  Notice  1] 

Pipeline  Safety:  Request  for  System 
Integrity  Inspection  Pilot  Program 
Applications 

AGENCY:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  of  Request  for  Letters  of 
Application. 

SUMMARY:  The  Office  of  Pipeline  Safety 
(OPS)  is  initiating  a  new  program  with 
interstate  pipeline  operators  to  evaluate 
an  approach  to  improve  the 
effectiveness  of  the  inspection  process. 
The  System  Integrity  Inspection  Pilot 
Program  is  designed  to  enhance  the 
inspection  practices  currently  in  use  by 
focusing  on  a  broad  set  of  pipeline 
integrity  issues  instead  of  conducting 
inspections  only  from  a  regulatory 
compliance  perspective.  OPS  invites 
eligible  pip>eline  operators  to  submit 
Letters  of  Application  expressing 
interest  in  participating  in  the  Pilot 
Program.  This  notice  begins  the 
solicitation  process  by  specifying  a 
deadline  and  address  for  Letters  of 
AppUcation  and  by  providing  guidance 
for  operators  interested  in  participating. 
DATES:  Letters  of  application  Mall  be 
accepted  until  February  12,  1999. 
ADDRESSES:  Interstate  pipeline  operators 
interested  in  participating  in  the  System 
Integrity  Inspection  Pilot  Program 
should  send  their  letters  of  application 
to  Richard  B.  Felder,  Associate 
Administrator  for  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  Room  7128,  400  7th 
Street,  SW,  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Moore  (816)  426-2654  or  any  of 
the  five  OPS  Regional  Directors: 
William  Cute  (202)  366-4580,  Frederick 
Joyner  (405)  562-3530.  Ivan  Huntoon 
(816)  426-2654,  Rodrick  Seeley  (713) 
718-3746,  or  Christopher  Hoidal  (303) 
231-5701. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Office  of  Pipefine  Safety  (OPS)  is 
in  the  process  of  improving  its 
regulatory  programs  to  assure  greater 
levels  of  safety,  environmental 
prot^tion,  and  service  reliability.  An 
important  part  of  this  effort  is  re- 
examining the  approach  OPS  uses  to 
conduct  inspections  of  interstate 
pipeline  operators  and  searching  for 
more  effective  processes.  Traditionally, 
OPS  inspections  have  focused  strongly 
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on  ensuring  compliance  with  applicable 
pipeline  safety  regulations  using  a 
checklist  approach.  While  this  resource- 
intensive  effort  provides  assurance  that 
operators  are  complying  with  all 
regulatory  requirements,  it  may  not  be 
the  most  effective  approach  to 
improving  safety. 

The  System  Integrity  Inspection  (SII) 
Pilot  Program  is  designed  to  test 
whether  a  more  broad-based 
examination  of  cm  operator's  safety  and 
pipeline  integrity  programs,  including 
many  areas  not  currently  considered 
during  a  typical  inspection,  will  result 
in  improved  performance.  Instead  of 
OPS  or  state  inspectors  conducting 
comprehensive  compliance-based 
inspections,  the  SII  Team,  composed  of 
OPS  and  active  interstate  agents,  will 
work  cooperatively  with  the  operator  to 
address  the  most  significant  pipeline 
system  integrity  issues,  addressing  areas 
that  may  not  be  explicitly  or  completely 
addressed  by  the  regulations.  To  ensure 
continued  regulatory  compliance  with 
parts  191.  and  192  or  195,  the  SII  Team 
will  require  participating  operators  to 
conduct  comprehensive  self-audits  for 
compliance.  To  accept  a  company  into 
the  program,  the  SII  Team  must  see 
evidence  that  the  company  has  a  formal 
self-audit  process  in  place;  that  audits 
are  being  conducted,  audit  findings  are 
being  documented  and  communicated, 
corrective  actions  are  being  defined  and 
implemented,  and  status  is  being 
tracked  and  communicated.  During 
subsequent  meetings  with  the  company, 
the  SII  Team  will  conduct  spot  checks 
of  self-audit  records  and  perform  field 
verifications  to  ensure  that  the 
company's  Self- Audit  Plan  is  being 
effectively  implemented.  This 
enhancement  of  current  inspection 
practices  is  intended  to  result  in 
improved  communication  and 
information  sharing  between  operators 
and  government,  and  focus  resources  on 
the  most  important  risks  to  pipeline 
safety. 

OPS  believes  this  approach  will 
improve  the  utilization  of  company, 
OPS,  and  state  pipeline  safety  agency 
resources  in  addressing  the  most 
significant  and  potentially  high  impact 
safety,  environmental,  and  regulatory 
issues.  After  three  years,  OPS  will 
determine  whether  and  in  what  form  the 
SII  approach  should  be  incorporated 
into  the  Federal  pipeline  safety  program 
on  a  permanent  basis. 

A.  Goals 

The  SII  Pilot  Program  has  the 
following  goals: 

1 .  Enhance  public  safety  and 
environmental  protection  by 
concentrating  the  deployment  of 


operator  and  OPS  inspection  resources 
to  areas  of  greatest  safety  and 
environmental  risk,  and  by  addressing 
issues  of  mutual  concern  and  resolving 
problems  under  a  consultative 
resolution  process. 

2.  Provicle  OPS  and  active  interstate 
agents  with  an  enhanced  understanding 
of  the  operator's  entire  system, 
including  pipeline  operation, 
maintenance,  and  emergency  response 
programs.  A  more  broad-based 
understanding  of  the  operator's  integrity 
issues  enables  OPS  to  better  consider 
and  review  with  the  operator  the  range 
of  available  integrity  enhancements. 

3.  Harmonize  interpretation  of 
regulations  and  safety  concerns  among 
OPS  regions  by  utilizing  an  OPS  team 
approach  comprised  of  one  inspector 
from  each  of  the  five  OPS  regions  and 
one  state  representative  fi-om  each 
involved  state  with  an  active  interstate 
agent  agreement. 

4.  Provide  opportunity  for  pipeline 
operators  to  achieve  a  high  level  of 
recognition  as  industry  leaders  in 
pipeline  safety. 

5.  Provide  an  opportunity  for  more 
efficient  inspection  planning  and  staff 
allocation  for  both  operators  and  OPS, 
and  provide  operators  with  designated 
contact  people  for  inspection 
coordination  within  OPS. 

6.  Assure  operator  compliance  with 
parts  191,  and  192  or  195  using  an 
operator's  Self-Audit  Plan  and  OPS  spot 
checks  instead  of  standard  OPS 
inspections.  Early  in  the  program,  the 
SII  Team  and  the  company  will  address 
comprehensiveness  and  completeness  of 
the  company's  Self-Audit  Plan,  and 
various  means  of  monitoring  and 
improving  the  Plan's  effectiveness.  The 
SII  Team  will  periodically  spot  check  to 
ensure  that  field  data  supports  company 
records  and  that  the  Plan's 
implementation  results  in  regulatory 
compliance. 

B.  Program  Key  Features 

In  order  to  achieve  these  goals,  OPS 
has  developed  the  SII  Pilot  Program 
described  in  this  Notice.  This  new 
approach  is  based  on  a  philosophy  of 
open  conunimication  and  mutual  trust 
which  compels  OPS  and  the  operator  to 
move  beyond  the  basic  requirements  of 
the  regulations  in  a  total  effort  to 
prevent  pipeline  accidents.  Some  of  the 
key  Sn  Pilot  Program  featuires  are 
summarized  below: 

1.  Participation  in  the  SII  Pilot 
Program  is  strictly  voluntary.  SII  Pilot 
Program  companies  volimtarily  enter 
the  program  to  improve  pipeline  safety 
and  integrity,  and  to  share  with  OPS 
their  analysis  and  plans  for  addressing 
the  highest  priority  safety  issues. 


2.  OPS  will  use  a  SII  Team  to  manage 
and  conduct  the  SII  Pilot  Program.  The 
sn  Team  will  usually  be  comprised  of 
one  inspector  from  each  of  the  five  OPS 
regions  and  one  state  representative 
from  each  involved  state  with  an  active 
interstate  agent  agreement.  The  SII 
Team  and  participating  operators  will 
work  together  to  resolve  any  problems 
or  regulatory  issues  that  may  arise 
during  the  Pilot  Program. 

3.  OPS  will  provide  the  public  the 
opportunity  to  comment  on  the 
appropriateness  of  companies  OPS  is 
considering  for  candidates  for  the  SII 
program.  OPS  will  publish  a  Federal 
Register  notice  of  its  intent  to  select  an 
operator  at  least  60  days  prior  to  issuing 
the  operator  a  Letter  of  Acceptance. 
These  notices  will  be  posted  on  the  SII 
Web  Site  to  enable  all  interested  parties 
to  comment.  OPS  will  also  notify 
national  organizations  representing 
public,  safety,  and  envirorunental 
interests  of  candidate  companies  under 
consideration.  These  national 
organizations  would  include,  but  not  be 
limited  to,  the  Environmental  Defense 
Fund,  the  International  Association  of 
Fire  Chiefs,  the  National  League  of 
Cities,  the  National  Governors 
Association,  and  the  National 
Association  of  Tovras  and  Townships. 

4.  Participation  in  the  SII  Pilot 
Program  does  not  diminish  the 
operator's  rights  or  responsibilities 
under  the  Federal  Pipeline  Safety 
Regulations.  Pipeline  operators 
participating  in  the  SII  program  are  still 
required  to  comply  fully  with  all 
applicable  regulatory  requirements. 
Only  the  approach  used  to  inspect 
operators  will  be  modified. 

5.  The  SII  approach  is  structured 
around  two  basic  operator  plans.  The 
operator's  Self-Audit  Plan  (described  in 
Exhibit  A)  focuses  on  assuring  operator 
compliance  with  the  appHcable 
requirements  in  parts  191,  and  192  or 
195  of  the  Federal  Pipehne  Safety 
Regulations.  The  operator's  System 
Integrity  Plan  (see  Exhibit  B)  addresses 
the  activities  and  programs  the  operator 
implements  to  monitor,  maintain,  and 
improve  the  integrity  of  the  pipeline 
system,  over  and  above  those  actions 
specified  in  the  regulations.  OPS 
recognizes  that  these  two  aspects  of 
maintaining  system  integrity  may  be 
managed  within  a  single  program  by 
some  operators.  They  are  described 
separately  in  this  Notice  to  differentiate 
the  OPS  approach  to  addressing 
regulatory  compliance  versus  exceeding 
compliance  requirements  through 
integrity-focused  discussions  with  SII 
Pilot  Program  participants. 

6.  Companies  participating  in  the  SII 
Pilot  Program  must  have  clear  and 
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established  records  of  compliance  with 
applicable  pipeline  safety  regulations. 
In  making  this  determination,  the  SII 
Team  will  review  its  records  to 
determine  if  candidate  companies  have 
historically  met  requirements  of 
applicable  pipeline  safety  regulations 
and  have  demonstrated  a  willing 
attitude  to  respond  to  any  OPS 
concerns.  Operators  should  have 
addressed  all  safety  and  environmental 
protection  actions  prescribed  by  existing 
regulations  and  orders,  including 
consent  orders  and  commitments  for 
corrective  action  made  to  OPS.  OPS  will 
also  consult  with  other  agencies  about 
their  knowledge  of  the  company's  safety 
and  environmental  compliance  record. 
The  determination  will  be  a  joint  OPS 
Regional,  OPS  Headquarters,  and  SII 
Team  decision. 

7.  If,  during  the  course  of  the  SII  Pilot 
Program,  any  compliance  concerns  are 
identified,  SII  Pilot  Program  participants 
must  take  actions  necessary  to  remedy 
the  concern  as  soon  as  possible.  This 
would  include  addressing  any 
management  system  issues  that  might  be 
the  root  cause  of  safety  problems  or 
contributor  to  repetitive  concerns. 

OPS  expects  that  the  operator  will 
identify  such  noncompliance  issues  and 
conditions  in  its  Self-Audit  report,  and 
identify  the  corrective  actions  taken  to 
restore  compliance,  or  the  corrective 
action  plan  to  address  concerns  that  are 
still  open.  Dining  the  spot  check  and 
validation  reviews,  these  findings  will 
be  reviewed  and  discussed  with  the  SII 
Team.  Such  issues  will  be  dealt  with  in 
a  consultative  interaction  with  both  the 
company  and  the  SII  Team  exchanging 
their  perspectives  to  understand  the  true 
safety  significance  of  the  occurrence,  the 
extent  of  the  problem,  and  the 
effectiveness  of  the  corrective  action 
plan.  This  interaction  will  provide 
assurance  that  the  corrective  actions  are 
appropriate,  and  effectively  address  any 
significant  safety  concerns  that  might 
have  been  present. 

It  is  expected  that  operators  in  the  SII 
Program  can  resolve  safety  and 
compliance  issues  without  civil 
penalties,  as  long  as  the  following 
conditions  occur: 

•  The  Self-Audit  identifies 
noncompliance  situations  and  the 
operator  corrects  the  problem  to  the  SII 
Team's  satisfaction. 


•  System  or  organizational  problems 
that  lead  to  noncompliances  are 
corrected. 

•  The  operatbr's  program  prevents 
repetitive  violations. 

Only  operators  with  good  compliance 
histories  and  a  willingness  to  partner 
with  OPS  will  be  considered  for  the  SII 
Program.  Should  uncorrected 
compliance  issues  persist,  the  operator 
would  be  terminated  from  the  program. 

8.  OPS  expects  SII  Program 
peirticipants  to  be  on  the  leading  edge  of 
risk  reduction  and  show  continuous 
improvement  in  managing  overall 
pipeline  system  integrity. 

9.  The  SII  Team  may  need  to  review 
on-site  an  operator's  documents  that 
may  contain  business  sensitive  or 
confidential  information  while  it 
conducts  inspections  and  reviews 
company  compliance  and  integrity 
programs.  OPS  will  explore  access  to 
this  information  through  other  means 
such  as  the  operator's  Intranet. 

C.  Operator  Benefits 

OPS  expects  the  SII  approach  will 
offer  substantial  benefits  to  the  operator 
as  well  as  to  OPS.  Some  of  the 
important  operator  benefits  include: 

1.  Improved  Coordination  of 
Inspection  Activities.  Reducing  the 
number  of  inspections  on  an  operator's 
system  to  spot  checks  of  their  self-audit 
process  and  integrity  program  validation 
inspections  will  simplify  the 
coordination  of  inspection  support  from 
the  company  side.  Furthermore,  because 
there  will  be  an  identified  point-of- 
contact  with  OPS,  the  logistics  of 
inspection  planning  and  support  should 
also  be  simplified. 

2.  Focus  on  Important  Integrity  Issues. 
In  addition  to  refocusing  resources,  the 
scope  of  inspections  vdll  shift  from  a 
comprehensive  checklist  of  each 
regulatory  requirement  to  an  emphasis 
on  the  most  important  integrity  issues. 
Both  OPS,  interstate  agents,  and  the 
operator  will  be  investing  more  efforts 
in  addressing  the  most  important  safety 
issues,  and  less  time  looking  at  low 
safety  impact  jmd/or  administrative 
compliance  items,  while  still  ensuring 
the  operator  is  fully  compliemt  with 
parts  191,  and  192  or  195. 

3.  Consultative  Interaction  with  OPS. 
OPS  and  participating  interstate  agents 
intend  to  work  with  the  company  to 
address  and  resolve  iraportaint  integrity 


issues  on  the  operator's  system.  OPS 
believes  the  exchange  of  ideas  and 
information  on  the  most  important 
integrity  issues,  and  what  can  be  done 
to  address  them  will  benefit  both  the 
operator  and  government.  OPS  will  gain 
an  improved  understanding  about  key 
system  integrity  issues,  including 
condition,  leak  history,  and  remedial 
activities.  The  participating  companies 
vdll  benefit  from  the  broad  national 
regulatory  perspective  that  OPS  will 
bring  to  discussions  at  the  early  stages 
of  considering  potential  safety 
alternatives. 

In  the  event  that  a  noncompliance  is 
discovered  during  the  pilot  program, 
OPS  intends  to  work  in  a  consultative 
fashion  with  the  company  to  remedy  the 
problem  in  the  most  effective  and 
meaningful  manner.  It  is  expected  that 
operators  in  the  SII  Program  can  resolve 
safety  and  compliance  issues  without 
civil  penalties,  as  long  as  the  conditions 
listed  previously  are  satisfied. 

4.  Consistent  System-wide  Feedback. 
By  using  the  multi-Region  SII  Team  in 
conducting  inspections,  the  SII 
approach  will  result  in  more  consistent 
interpretation  of  compliance 
requirements  and  feedback  to  the 
operator.  It  will  minimize  opportunities 
for  varying  interpretations  of  regulatory 
requirements  among  OPS  Regions. 

5.  Support  Improvements  to 
Inspection  Process.  By  participating  in 
the  SII  Pilot  Program,  companies  will  be 
afforded  the  opportunity  to  provide 
input  to  OPS  in  developing  and  refining 
an  improved  SII  process.  Participating 
operators  will  be  directly  involved  in 
developing  integrity-based  inspection 
approaches  that  cost-effectively  reduce 
risk. 

U.  SII  Pilot  Program  Process 

Through  interactions  with  industry, 
its  state  pipeline  safety  representative 
partners,  and  its  technical  advisory 
committees,  OPS  has  established  a 
process  to  implement  the  SII  Pilot 
Program.  Through  the  steps  shown  in 
the  accompanying  figure,  OPS  seeks  to 
produce  the  results  that  will 
demonstrate  achievement  of  the 
program  goals.  Each  of  these  steps  is 
discussed  in  detail  in  subsequent 
sections  of  this  Notice. 
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SII  Pilot  Program  Process 


APPLICATION  PROCESS 


OPS  Publishes  Program  in 

Federal  Register  and  on 

SII  Web  Site 


Operator  Submits 
Application  Letter 


PROGRAM  FORMALIZATION 


Joint  Intcr-Regional  O&M 
Manual  Review  (if  needed) 


Operator  Formalizes  Plans 

•Self-Audit 

•System  Integrity 


Publish  Applicants 

in  Federal  Register 

60  Day  Public  Comment  Period 


Operator  Presents  Program 
to  SII  Team*  and 
Regional  Directors 


•Contact  Person 
•Areas  of 
Concern 
•Company 
Operations 


SII  Team  Reviews  Self-Audit 

and  System  Integrity  Plans 

with  Operator 


Initial  Field  Spot-Check 

Inspections 
(SII  Team  and  Operator) 


.,^ 

PROGRAM  EXECUTION 

yr    . 

OPS  Conducts  Audit: 
•Collect  Evidence 
•Report  Findings 

,^ 

Operator  Prepares 
Self-Audit  Report 

,  ^ 

SII  Team  Annual 
On-Site  Information  Exchange 

,^ 

SII  Team  Field  Validation 
or  Follow-up  Inspections 

^ 

r 

SII  Team  and  Operator 
Discuss  Findings 
•Make  Recommendations 
•Fine-Tune  Procedures 

^ 

r 

OPS  Prepares  Summary  Report 

and  Provides  Status  Information 

on  SII  Web  Site 

*  SII  Team  is  typically  comprised  of  one  inspector  from  each  of  the  five  OPS  Regions  and 
one  state  pipeline  safety  representative  from  each  involved  state  with  an  active  interstate 
agent  agreement. 
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III.  Application  Process 

A.  Criteria  for  Participation 

OPS  has  established  the  several 
criteria  that  will  be  used  to  govern 
operator  eligibility  to  participate  in  the 
Sn  Pilot  Program.  Operators  interested 
in  participating  should  have  a: 

•  Clear  and  established  compliance 
record  as  evidenced  by  a  history  of 
meeting  regulatory  requirements  and 
responding  to  safety  concerns  raised  by 
OPS; 

•  Existing,  continuing,  system-wide 
evaluation  process  directed  towards 
safety  and  operational  reliability; 

•  Commitment  to  information  sharing 
to  support  decisions  concerning  system 
integrity; 

•  Defined  organizational  structure  to 
resolve  safety,  enviroiunental,  and 
compliance  issues; 

•  Management  that  emphasizes 
comprehensive  two-way  internal 
oommimications; 

•  History  of  cooperation  and  open 
communication  with  OPS;  and  . 

•  Centralized  record  keeping  location 
(preferred). 

The  pipeline  system  proposed  for  the 
SII  Pilot  Program  must  be  an  Interstate 
pipeline  which  falls  under  the 
requirements  of  49  CFR  part  191,  and  49 
CFR  part  192  or  195.  The  operator  must 
also  propose  a  comprehensive  well- 
defined  pipeline  system  and  provide  a 
description  of  the  system's  elements  and 
characteristics,  including  products 
shipped,  size,  and  geographic  location. 

B.  The  Application 

An  operator  will  submit  an 
Application  Letter  indicating  its  intent 
to  participate  in  the  SII  Pilot  Program. 
The  Application  Letter  must  include  a 
statement  signed  by  the  president  or 
senior  company  official  attesting  to  their 
willingness  to  enter  into  a  partnership 
writh  OPS  and  active  interstate  agents  to 
meet  the  terms  of  the  program. 

The  following  information,  at  a 
minimum,  shall  be  included  in  the 
application  in  order  for  the  SII  Team 
and  OPS  management  staff  to  begin  the 
screening  process: 

1.  General  Information: 

•  Operator  Name,  Address,  Contact 
Person  (including  title).  Phone  Number. 

j  •  Pipeline  System  Description:  Brief 
overall  description;  Total  number  of 
pipeline  miles;  States  traversed; 
Conunodity  transported  (Natural  Gas, 
Refined  Products,  etc.). 

2.  Brief  explanation  of  management 
Commitment  to  pipeline  system 
integrity. 

3.  Operator's  commitment  and 
willingness  to  share  integrity  program 
information  such  as  described  in  Exhibit 
B  and  cooperate  with  OPS. 


4.  Brief  Explanation  of  the  operator's 
Self-Audit  and  System  Integrity 
Programs  (see  Exhibits  A  and  B). 

line  Application  Letter  shall  be 
mailed  to:  Richard  B.  Felder,  Associate 
Administrator  for  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Room  7128,  400  7th 
Street.  SW.,  Washington,  DC  20590. 

C.  Screening  Process 

After  receiving  the  Application 
Letters  from  interested  companies,  OPS 
will  screen  the  companies  to  identify 
potential  candidates  for  the  SII  Pilot 
Program.  As  part  of  the  screening 
process,  OPS  will  look  for  companies 
with  a  demonstrated  commitment  to 
system  integrity.  A  company  must 
present  documentation  of  an  existing 
system  integrity  process  and  evidence 
that  it  is  willing  to  work  with  OPS  in 
defining  a  program  that  achieves 
superior  performance.  Company 
openness  and  a  willingness  to  work  in 
partnership  with  OPS  are  important 
qualities  in  this  regard.  OPS  vdll  favor 
operators  that  have  or  intend  to  have  a 
strong  integrity  management  program  as 
indicated  by: 

•  A  method  of  thorough  assessment 
of  system  integrity  so  that  improved 
safety  is  being  achieved; 

•  A  good  opportunity  to  evaluate  the 
sn  approach  as  an  inspection  program 
alternative;  and 

•  Distinguishing  features,  such  as 
risk-based  engineering  evaluations, 
innovative  and  unique  maintenance  or 
replacement  projects,  or  the  use  of  new 
technologies  for  integrity  monitoring 
that  benefit  the  operator,  OPS,  industry 
and  enhance  public  safety. 

OPS  will  screen  AppUcation  Letters  to 
identify  no  more  than  five  operators  for 
selection  into  the  SII  Pilot  Program.  Five 
is  the  maximum  number  OPS  can 
reasonably  expect  to  evaluate  and,  if 
selected,  to  monitor. 

The  candidates  who  offer  the  best 
opportunity  to  test  the  SII  Pilot  Program 
under  a  broad  range  of  conditions  will 
be  selected.  A  notice  of  the  selection 
will  be  pubUshed  in  the  Federal 
Register  and  on  the  web.  OPS  will 
receive  comments  on  the  selection  for 
consideration  during  the  presentation 
review  process.  In  addition  to  the 
factors  listed  previously,  several  other 
considerations  will  go  into  evaluating 
the  relative  merit  of  operator  proposals. 
OPS  desires  to  include  both  gas  and 
liquid  pipeline  systems  in  different 
geographical  regions.  In  addition,  OPS 
is  looking  for  diversity  in  the  system 
integrity  program  scope,  tools,  and 
processes  from  the  operators  selected-  to 
participate.  OPS  is  also  looking  for 


operators  that  want  to  expand  the  scope 
of  their  integrity  efforts  over  the  three- 
year  period.  Expanding  projects  will 
add  to  the  information  base  necessary  to 
evaluate  the  SII  Pilot  Program.  The  need 
for  diversity  in  the  Pilot  Program  and 
the  limit  of  five  operators  may  result  in 
some  operators  with  good  system 
integrity  programs  not  being  accepted 
into  the  SII  Pilot  Program.. 

D.  Operator's  Presentation 

Operators  that  pass  through  the 
screening  step  will  be  invited  to  give 
more  detailed  presentations  of  their 
approach  to  the  SII  Team  and  OPS 
Regional  Directors.  This  presentation 
will  give  the  operator  a  chance  to 
describe  in  more  detail  various  aspects 
of  its  program,  and  allow  OPS  to  better 
understand  features  that  may  be 
important  to  SII  Program  success.  The 
presentation  should: 

•  Discuss  the  historical  performance 
of  the  company  from  a  safety, 
environment,  and  regulatory 
perspective. 

•  Identify  how  maintenance  and 
replacement  projects  are  prioritized  and 
factored  into  aimual  and  long  term 
plans; 

•  Describe  the  engineering 
evaluations  conducted  as  part  of  the 
company's  integrity  program,  including 
input  sources  used,  documentation,  and 
the  relationship  of  any  research 
activities  to  the  company's  program; 

•  Provide  examples  demonstrating 
the  company's  historical  pro-active 
approach  to  safety  (public  and 
environmental),  operational  reliability 
and  training;  and 

•  Describe  the  company's  current 
self-auditing  program  to  ensure 
compUance  writh  the  pipeline  safety 
regulations. 

The  presentation  should  adequately 
reflect  and  build  upon  the  operator's 
Application  Letter.  The  presentation 
should  reflect  the  spirit  of  openness  and 
mutual  trust  that  is  essential  for  success 
of  the  sn  approach,  and  reinforce  the 
operator's  intent  to  become  a  full 
partner  with  the  SU  Team  for  the 
duration  of  the  pilot  program. 

The  operator  can  address  these  salient 
features  by  making  an  all-inclusive 
presentation  that  is  attended  by  key 
company  personnel  from  the 
engineering,  operations,  and 
maintenance  departments.  This  will 
best  exhibit  the  company's  commitment 
to  system  integrity  and  to  working  with 
SII  Team  in  the  Pilot  Program. 

E.  OPS  Letter  of  Acceptance 

OPS  will  consider  information  in  the 
operator's  presentation,  as  well  as  any 
public  comment  received,  before 
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approving  the  operator  for  participation 
in  the  SII  Pilot  Program.  The  Associate 
Administrator  of  OPS  will  issue  a  Letter 
of  Acceptance  to  the  official  whose 
signature  appears  on  the  AppUcation 
Letter.  It  is  possible  that  OPS  will 
employ  a  phased  approach  to  the 
evaluation  and  acceptance  of  SII  Pilot 
Program  participants,  resulting  in 
operators  entering  into  the  Pilot 
Program  at  different  times. 

rV.  Program  Formalization  and 
Execution 

For  the  three-year  duration  of  the 
pilot  program,  "standard  OPS 
inspections"  will  be  replaced  with  spot- 
checks  and  validation  inspections.  The 
duration,  extent  and  comprehensiveness 
of  these  inspections  will  depend  on  the 
operator's  performance  in  the  past  year. 
It  is  expected  that  OPS  and  the  operator 
will  work  collaboratively  to  establish  an 
inspection  process  that  is  appropriate 
and  tailored  for  the  operator's  specific 
pipeline  system  and  integrity  program. 
The  basic  steps  leading  to  this  point  are 
simimarized  below. 

A.  Program  Formalization 

Prior  to  beginning  the  SII  Pilot 
Program  with  an  operator,  the  SII  Team 
will  check  to  see  if  a  Joint  Inter-Regional 
Operations  and  Maintenance  (O&M) 
Manual  review  has  been  recently 
performed.  If  an  O&M  Manual  review 
has  not  been  completed,  then  one  will 
be  scheduled,  or  performed  as  part  of 
the  SII  Pilot  Program  Process. 

As  currently  required,  the  operator 
must  document  all  O&M  Manual 
revisions  and  additions  whenever  they 
occur.  These  revisions  and  additions 
may  be  reviewed  during  the  spot  checks 
and  validation  reviews.  A  primary 
purpose  of  these  annual  validation 
reviews  is  to  address  and  share 
information  on  new  and  significant 
safety  and  compliance  issues.  Hence,  it 
is  expected  that  how  the  operator 
complies  with  important,  new 
regulatory  requirements,  particularly 
those  where  interpretations  might  vary, 
will  be  addressed  during  these  sessions. 

Upon  conclusion  of  the  O&M  Manual 
inspection  (if  needed),  the  first  SII 
Team/operator  meeting  will  be 
conducted.  Diuring  this  session  the  SII 
Team  and  the  operator  will: 

•  Estabhsh  points  of  contact  and 
protocols  for  communication  and 
information  sharing  during  the  pilot 
project. 

Note:  Any  construction  inspections, 
response  to  local  government  or  public 
complaints,  and  accident  investigations 
would  continue  to  be  conducted  in  the 
routine  manner  with  results  shared  with  the 
Sn  Team. 


•  Discuss  safety  and  integrity  issues 
of  concern  to  both  tlie  operator  and 
OPS.  These  might  include: 

— Current  areas  of  emphasis  in 

operator's  integrity  program; 
— OPS  concerns  from  prior  inspections; 
— Operator  accident  and  leak  history; 
— Appropriate  data  from  the  Federal 

Emergency  Management  Agency  on 

natural  disaster  history  that  may  affect 

the  pipeline; 
— Oil  Pollution  Act  Spill  Response 

Plans  and  related  issues  for  hazardous 

liquid  operators; 
— Current  industry-wide  integrity  issues 

and  initiatives. 

•  Review  company  operations, 
system  and  local  maps,  and  procedures, 
policies,  or  guidelines  currently  used  to 
assure  compliance  with  Federal 
Pipeline  Safety  Regulations. 

•  Discuss  the  company's  record 
keeping  system  and  interest  in  exploring 
other  avenues  for  sharing  information 
and  records  without  compromising  the 
confidentiality  of  sensitive,  proprietary 
information.  Establish  protocols  for 
information  exchange. 

•  Review  of  Self-Audit  Plan  (see 
Exhibit  A)  and  System  Integrity  Program 
(see  Exhibit  B). 

•  Establish  how  the  self-audit  spot 
checks  and  integrity  program  validation 
reviews  will  be  conducted,  including 
how  any  deficiencies  or  issues  will  be 
resolved. 

•  Identify  all  new  construction  or 
major  rehabilitation  projects  planned  for 
the  upcoming  year.  While  the  SII  Pilot 
Program  scope  includes  construction 
activities,  new  construction  inspections 
will  be  performed  by  the  OPS  Region. 
They  will  determine  the  appropriate 
level  of  inspection  for  the  new 
construction  projects.  The  OPS  Regions 
will  keep  the  SII  Team  and  the  company 
apprised  of  any  issues  they  identify 
when  inspecting  new  construction. 

•  Agree  on  a  plan  of  action  and  time 
line  for  initiating  the  SII  Pilot  Program. 

Either  at  this  initial  session  or  shortly 
thereafter,  the  SII  Team  will  conduct  the 
initial  field  spot  check  to  vahdate  and 
enhance  the  operator's  System  Integrity 
and  Self-Audit  Plans.  In  this  review, 
emphasis  will  be  placed  on  the 
operator's  engineering  evaluations  and 
correlation  with  operating  data  and  field 
observations.  As  part  of  this  review 
process,  the  SII  Team  will  review  and 
discuss  the  effectiveness  of  the 
operator's  assessment  of  integrity  issues 
identified  on  the  pipeline  system. 

B.  Program  Execution 

This  phase  of  the  program  will  be 
conducted  one  year  after  the 
formalization  and  implementation  of  the 
Self-Audit  and  System  Integrity  Plans. 


The  SII  Team  will  conduct  annual  on- 
site  sessions  with  each  company  to 
discuss  program  progress  and  integrity 
issues.  During  this  visit,  it  is  expected 
that  information  shared  will  be 
integrity-based  and  will  go  beyond  the 
scope  of  the  "minimum"  Pipeline  Safety 
Regulations.  This  session  will  include  a 
review  of  the  company's 
implementation  and  results  of  their  Self- 
Audit  and  System  Integrity  Plans.  Any 
mutually  agreed  adjustments  to  the 
Plans  will  also  be  reviewed. 

SII  team  members  will  also  perform 
spot  checks  in  the  field  to  verify 
compliance  with  the  regulations  and 
validate  implementation  of  the 
operator's  integrity  program.  A  field 
validation  plan  will  be  jointly 
developed  with  the  operator.  The  areas 
selected  for  the  spot  checks  will  be 
based  on  a  number  of  factors  including 
the  operator's  self-audit  results,  prior 
OPS  inspection  resuhs.  incident  and 
leak  information,  and  other  system 
performance  information.  Other  areas  to 
be  reviewed  include  locations  on  the 
system  where  integrity  is  especially 
crucial  to  the  protection  of  the  public 
and  the  environment,  and  to  service 
reliability.  The  field  inspections  will 
also  include  examining  any  areas  of 
concern  identified  by  Oie  SII  Team, 
following  up  on  any  corrective  actions 
that  may  have  been  defined  to  address 
compliance  or  integrity  problems,  and 
examining  any  new  technological 
applications. 

"The  SII  Team  will  produce  an  aimual 
Summary  Report  that  summarizes  the 
on-site  information  exchange  meetings 
and  field  validation  reviews.  This  report 
will  include  a  synopsis  of  the  key 
integrity  issues  and  improvements 
discussed,  performance  measures,  new 
or  proposed  program  enhancements, 
lessons  learned,  and  the  status  of 
compliance  with  the  Self-Audit  Plan. 
Any  noncompliance  conditions  that 
have  a  significant  safety  impact  or 
require  long  term  corrective  actions  will 
be  discussed  in  the  Simimary  Report. 
OPS  will  make  a  general  summary 
report,  as  well  as  periodic  updates  on 
each  pilot,  available  to  the  pubhc  via 
the  System  Integrity  web  page  at  http: 
//ops.dot.gov. 

All  comphance  concerns  will  be 
discussed  directly  vsrith  the  operator 
during  the  annual  visit.  As  noted  earlier, 
it  is  expected  that  the  operator  will  have 
identified  and  corrected  these  items  as 
a  result  of  implementing  its  Self- Audit 
Plan.  In  the  event  new  compliance 
issues  are  discovered  by  the  SII  Team 
during  its  spot  check,  or  the  SII  Team 
has  concerns  with  how  the  operator  has 
addressed  any  compliance  problem, 
every  attempt  will  be  made  to  resolve 
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any  outstanding  issues  in  a  consultative 
fashion. 

Following  resolution,  compliance 
actions  will  be  documented  as  follows: 

1.  All  issues  found  as  a  result  of  the 
Operator's  Self- Audit  Plan  will  be 
reviewed  with  the  operator.  Significant 
safety  implications  and  their  corrective 
actions  will  be  incorporated  into  the  SII 
Team  Summary  Report. 

2.  Issues  found  as  a  result  of  the  SII 
Team  spot  check  inspections  will  also 
,be  reviewed  with  the  operator  and  will 
be  included  in  the  Summary  Report. 

3.  Concerns  that  have  no  safety 

i  implications  will  be  monitored  by  OPS 
to  assure  issues  are  resolved  and  that 
information  is  distributed  to  appropriate 
personnel  throughout  the  company  to 
prevent  recurrence. 

As  noted  previously,  it  is  expected 
that  participants  in  the  SII  Pilot  Program 
will  be  in  a  civil  penalty-free 
environment  as  long  as  the  following 
Conditions  are  met: 
i     •  Operator's  Self-Audit  identifies 
noncompliance  situations  and  the 
operator  corrects  the  problem  to  the  SII 
Team's  satisfaction; 

•  System  or  organizational  problems 
that  lead  to  noncompliances  are 
corrected;  and 

•  Operator's  program  prevents 
repetitive  noncompliance  situations. 

If  these  conditions  are  not  satisfied, 
OPS  will  attempt  to  resolve  the 
outstanding  issues  through  a 
consultative  interaction  with  the 
operator.  If  an  issue  that  has  significant 
safety  implications  cannot  be  resolved 
to  the  SII  Team's  and  operator's 
satisfaction,  the  operator  may  appeal  to 
the  Associate  Administrator  for  OPS.  If 
the  issue  can  not  be  mutually  resolved 
at  that  point,  the  operator  and/ or  OPS 
i  can  terminate  participation  in  the  SII 
I  Pilot  Program. 

OPS  reserves  the  right  to  issue  a 
Corrective  Action  Order  if  the  Associate 
Administrator  for  Pipeline  Safety 
determines  that  a  particular  pipeline 
Facility  is  hazardous  to  life,  property,  or 
the  environment.  (For  example,  after  an 
i  accident,  where  a  Corrective  Action 
I  Order  is  issued  requiring  an  inspection 
'  and/or  testing  program  to  assure 
pipeline  integrity  and  to  restore  public 
'  confidence.) 

V.  Performance  Measurement  of  the  SII 
Program 

The  Sn  Team  will  evaluate  the 
individual  pilot  projects  annually,  and 
will  document  the  results  in  its  post- 
inspection  Summary  Report  to  ascertain 
the  effectiveness  of  the  SII  approach.  In 
measuring  performance  of  the  Pilot 
Program,  the  following  factors  will  be 
examined: 


•  Understanding  of  pipeline  system- 
wide  condition,  including  identifying 
potential  risks  and  risk  reduction 
opportunities  to  address  the  most 
significant  risks; 

•  Familiarity  with  approaches, 
technologies,  research  activities,  and 
processes  available  to  identify  and 
remedy  potential  safety  problems; 

•  Use  of  safety  approaches  (e.g.,  risk 
assessment  processes),  and  risk  control 
and  reduction  activities  commensurate 
with  the  level  of  risk; 

•  Integration  and  communication  of 
system  integrity-related  information  and 
improved  practices  throughout  the 
company  (e.g.,  systematically 
institutionalizing  good  ideas); 

•  Effectiveness  of  the  Self- Audit  Plan 
and  its  implementation  in  assuring 
compliance  with  the  Federal  Pipeline 
Safety  Regulations  (i.e.,  regulatory 
compliance  is  achieved  and  maintained; 
and  newly  identified  noncompliance 
conditions  are  corrected  and  not 
repeated); 

•  Performance  assessment,  feedback, 
and  results  orientation  of  operators  and 
OPS;  and 

•  Visibility  of  company  management 
commitment  to  safety. 

At  the  conclusion  of  the  three-year  SII 
Pilot  Program,  OPS  and  participating 
operators  hope  to  be  able  to  answer  the 
following  questions  through  the 
performance  measurement  process: 

1.  What  measures  best  capture  the 
expected  outcomes? 

•  How  has  the  organization 
demonstrated  increased  safety  and 
environmental  protection? 

2.  Are  the  selected  system  integrity 
activities  having  the  intended  effects? 

•  Does  actual  experience  confirm 
predictions? 

3.  How  can  the  overall  system 
integrity  process  be  improved? 

•  Given  actual  experience,  does  the 
organization  need  to  change  its 
decisions? 

•  How  should  the  risk  assessment 
and  risk  control  processes  be  updated  to 
reflect  new  experience? 

•  What  modifications  need  to  be  done 
to  improve  the  effectiveness  and 
efficiency  of  the  SII  Pilot  Program? 

4.  Do  OPS  and  affected  state  agencies 
know  more  about  the  integrity  of  the 
pipeline  system  than  it  did  when  the 
operator  entered  the  SII  Pilot  Program? 

•  Has  mutual  confidence  between 
OPS,  the  interstate  agents,  and  the 
operators  increased  on  system  integrity 
issues? 

5.  Is  the  usage  of  Self- Audit  Plans 
effective  in  assuring  compliance  with 
the  Pipeline  Safety  Regulations? 

•  Is  regulatory  compliance  being  . 
achieved  and  maintained? 


6.  Has  the  SII  approach  enhanced  the 
inspection  process? 

7.  Have  state  and  Federal  resources 
been  optimized  to  improve  efficiency 
and  consistency,  and  enhance 
protection  of  the  public  and  the 
enviromnent? 

Exhibit  A — Operator's  Self-Audit  Plan 

Purpose 

An  operator  participating  in  the  SII  Pilot 
Program  must  have  a  Self-Audit  Plan.  A 
participant's  self-audit  should  establish  the 
following: 

•  Baseline  measurement  to  demonstrate 
compliance  with  C3^R  Parts  191  and  192  or 
195. 

•  Target  areas  for  corrective  action. 

•  Corrective  action  follow-up. 

The  operator  must  implement  the  plan  to 
assure  the  success  of  the  SII  Pilot  Program. 
As  described  previously,  the  operator  will 
perform  and  repwrt  the  results  of  its  self-audit 
annually.  These  results  will  be  reviewed  by 
the  SII  Team.  This  process  will  enable  both 
the  operator  and  the  SII  Team,  to  identify 
strengths  and  weaknesses  of  the  company's 
Self-Audit  Plan.  It  will  also  ensure  that  ail 
operational,  maintenance,  inspection,  etc., 
programs  required  to  maintain  compliance 
with  the  regulations  are  in  compliance  and 
operating  satisfactorily.  This  review  will  also 
ensure  that  the  program  elements  of  the  Self- 
Audit  Plan  are  operating  as  initially  agreed 
upon,  and  procedures  are  in  place  for  a 
thorough  follow-up  of  any  accidents/ 
incidents. 

Features 

The  key  parts  of  an  effective  Self- Audit 
Plan  are  Implementation  and  Operation, 
Checking  and  Corrective  Action,  and 
Management  Review.  The  of)erator  will  use 
its  existing  Self-Audit  Plan,  or  develop  a  plan 
that  satisfactorily  addresses  the  intent  of  the 
features  identified  below  The  SII  Team  will 
accept  the  Self-Audit  Plan  at  the  Pilot 
Program  inception,  and  whenever  new 
regulations  or  other  factors  require 
modification  of  the  Plan. 

Implementation  and  Operation 

•  Structure  and  ResjKinsibility: 

•  Roles,  responsibilities  and  authorities 
must  be  defined,  documented  and 
communicated. 

•  Resources  essential  to  its 
implementation  must  be  provided.  Sp)ecific 
resources  are  human  and  technology. 

•  A  company  officer  must  appK>int  a 
management  representative  to;  Ensure  the 
Self-Audit  Plan  requirements  previously 
established  are  implemented  and  maintained; 
and  ref)ort  on  the  performance  of  the  Self- 
Audit  Plan  to  management. 

•  Training,  Awareness  and  Competence: 
The  organization  must: 

•  Identify  training  needs  for  personnel 
executing  the  self-audit  to  ensure  delivery  of 
uniform  results:  and 

•  Establish  procedures  to  ensure 
employees  are  aware  of  The  importance  of 
ccaformance  with  the  SII  Program;  the 
significant  actual  or  potential  impacts  of  their 
activities;  and  the  potential  consequences  of 
dep>artures  finm  the  procedures. 
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Checking  and  Corrective  Action 
The  organization  must: 

•  Establish  documented  procedures  to 
monitor  and  measure  characteristics  of  its 
facilities  that  can  have  an  impact  on  its 
o{)erations  and  compliance: 

•  I^pare  a  procedure  to  periodically 
evaluate  compliance  with  the  regulations; 

•  Establish  procedures  for  defining 
responsibility  and  authority  for  handling, 
investigating  and  taking  actions  on 
nonconformance  which  must  be  reported  to 
the  SII  Team  as  agreed  uf)on; 

•  Record  and  implement  changes  resulting 
firom  corrective  and  preventive  actions;  and 

•  Schedule  audits.based  on  the  importance 
of  the  activity  and  the  result  of  previous 
audits. 

Management  Review 

Management  must: 

•  Periodically  review  the  self-audit 
procedures  and  documentation  to  ensure 
continuing  suitability,  adequacy  and 
effectiveness; 

•  Evaluate  the  need  for  changes  to  policy, 
objectives  and  other  elements  as  it  relates  to 
continuing  progress  to  the  plan;  and 

•  Appraise  the  need  for  additional  training 
and  communications  to  remain  in 
conformance  and  plan  for  personnel  changes. 

DocumenUtion 

The  Self-Audit  Plan  must  be  conducted  by 
implementing  a  structured  process  for 
documentation.  The  organization  must 
establish  and  maintain  information,  in  paper 
or  electronic  form,  the  description  of  core 
elements  of  the  Self-Audit  Plan. 

Audit  Cycle 

In  summary,  the  SII  Pilot  Program  self- 
audit  process  is  expected  to  proceed  as 
follows: 

1.  Operator  conducts  the  self-audit, 
collecting  evidence  and  reporting  findings; 

2.  Operator  prepares  the  self-audit  report; 

3.  Operator  and  SII  Team  discuss  self-audit 
results  during  annual  site  information 
exchange; 

4.  SII  Team  conducts  spot-inspection  to 
validate  the  report; 

5.  SII  Team  evaluates  self-audit,  discusses 
findings  with  operator  and  makes 
recommendations  for  improvements. 
Operator  fine  tunes  Self-Audit  Plan  as 
necessary; 

6.  Operator  addresses  recommendations 
and  corrects  mutually  agreed  on  deficiencies; 
and 

7.  Operator  begins  next  cycle. 

Exhibit  B— Operator's  System  Integrity  Plan 

The  System  Integrity  Plan  shall  address 
key  elements  of  pipeline  system  integrity 
issues  that  are  not  explicitly  or  completely 
addressed  in  the  current  pipeline  safety 
regulations.  This  plan  will  enable  both  the 
operator  and  SII  Team  to  cooperate  and  share 
information  on  strengths  and  weaknesses  of 
the  operator's  pipeline  system  in  a 
partnering,  problem-solving,  and  consultative 
environment.  Input  to  the  System  Integrity 
Plan  typically  includes  data  and  information 
about  the  design  and  age  of  the  pipe,  external 
factors,  operational  and  maintenance 
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practices,  operating  history,  test  history, 
inspection  findings,  and  the  proximity  and 
distribution  of  population,  third  party 
construction  activities,  environmentally 
sensitive  areas,  and  unusually  sensitive 
areas.  The  operator's  System  Integrity  Plan 
should  include  the  following: 

•  An  ongoing  system-wide  engineering 
analysis, 

•  Feedback  to  management, 

•  Implementation  of  activities  to  address 
the  most  significant  threats  to  integrity,  and 

•  Continuous  improvement. 
Diligently  applied,  this  plan  should  result 

in: 

•  A  benchmark  for  evaluating  the  SII 
Program  effectiveness, 

•  Evidence  of  a  documented  system 
integrity  system, 

•  Documented  and  implemented  integrity 
improvement  ideas, 

•  Enhanced  employee  involvement,  and 

•  Targeted  training  resulting  in  a  better 
informed  workforce. 

Some  examples  of  an  operator's  system 
integrity  program  key  elements  that  may  be 
included  in  the  Plan  are  listed  below: 

A.  SCADA 

•  Design  parameters  and  limitations. 

•  Operational  logistics. 

B.  Corrosion  Control 

•  External. 

•  Internal. 

•  Atmospheric. 

C.  Operational  Integrity 

•  Hydrostatic  testing,  close  interval 
surveys,  internal  inspection,  or  other 
integrity  assessments: 

— How  does  the  Operator  determine  where 
and  when  to  apply  these  tools  which  are 
above  the  minimum  Federal  regulations? 

—What  determines  the  choice  of  a  method? 

— What  determines  the  interval  or  frequency? 

— Who  reviews  the  summary? 

— Are  the  reports  used  for  long-term 
planning?  How? 

D.  Pipeline  Incidents  and  Accidents 

•  All  leak/spill  history  (Reportable  and 
Non-reportable). 

•  Repair  reports. 

•  Operator  errors. 

•  Equipment  failure/malfunction. 

•  Natural  causes  (landslide,  earthquake, 
flood,  etc.). 

•  Third  party  damage. 

•  Near  miss  reporting. 

•  Abnormal  operations. 

Exhibit  C— Spot  Checks  for  Validation  of 
Operator  Self-Audit  Plans 

Some  key  areas  will  be  randomly  selected 
for  field  inspection  by  the  SII  Team  at 
various  points  along  the  system  considering 
operator  self-audit  exception  data,  system 
performance  data,  and  accident/incident 
information.  Other  portions  in  the  system 
that  are  crucial  for  public  and  environmental 
safety  and  operational  reliability  may  also  be 
reviewed.  Some  of  the  areas  that  could  be 
covered  in  the  validation  check  include  the 
following: 

•  Pipe  in,  across,  or  over  bridges,  streams, 
national  parks,  wild  and  scenic  rivers. 


cultural  areas,  populated  areas,  unusually 
sensitive  areas  (proposed  USA's),  lai^e 
reservoirs  and  aquifers  with  water  for  human 
consumption,  high  hazard  and  high 
consequence  areas  (as  identified  in  FEMA 
reports); 

•  Pif)e  at  supports; 

•  Marginal  cathodic  potential  readings; 

•  Patrolling  records/ROW  issues; 

•  SCADA  system; 

•  Ongoing  operation/maintenance 
activities; 

•  Pressure  settings  on  regulator  or  relief 
valves; 

•  Internal  inspection  device  operations 
and  results; 

•  Close  interval  surveys; 

•  Rehabilitation  projects,  condition  of 
rehabilitated  pipe  and  coatings; 

•  Class  location  changes; 

•  Overpressure  device  settings; 

•  Maintenance  Repair  practices  (lowering 
in-service  lines,  reduction  in  MAOP  or  MOP 
due  to  anomalies);  and 

•  Pipe  replacement  practices. 

Issued  in  Washington.  DC,  on  December  8, 
1998. 

Richard  B.  Felder, 

Associate  Administrator,  Office  of  Pipeline 
Safety. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  PubHc  Law 
103-446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  from  Monday. 
January  25  throgh  Wednesday,  January 
27,  1999.  in  Washington,  DC.  The 
purpose  of  the  Advisory  Committee  on 
Minoirty  Veterans  is  to  advise  the 
Secretary  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  for  minority  veterans,  to  assess 
the  needs  of  minority  veterans  and  to 
evaluate  whether  VA  compensation, 
medical  and  rehabihtation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
vdll  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  meeting  will  convene  in  room 
230.  VA  Central  Office  (VACO) 
Building.  810  Vermont  Avenue,  NW, 
Washington,  DC,  from  8:00  A.M.  to  5:00 
P.M.  On  Monday,  Janaury  25,  the 
Committee  will  focus  on 
implementation  of  the 
recommendations  contained  in  its  two 
previous  annual  reports.  The  Committee 
will  also  review  reports  of  the  four 
subcommittees.  On  Tuesday,  Janaury 
26,  the  Committee  will  review  the  status 
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of  the  Roadmap  to  Excellence  strategy  of 
the  Under  Secretary  for  Benefits.  The 
Committee  will  also  finalize  budgets  for 
each  subcommittee  and  schedule  field 
visits  for  the  coming  year.  On 
Wednesday,  Janaury  27,  the  Committee 
will  focus  on  VA's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  to  assess  effectiveness  of  VA's 
contracting  initiatives  to  increase  the 
number  of  contracts  to  minority  and 
other  disadvantaged  veterans.  These 
sessions  will  be  open  to  the  public. 
Those  who  wish  to  attend  should 
contact  Mr.  Anthony  T.  Hawkins, 
Department  of  Veterans  Affairs,  at  (202) 
273-6708,  prior  to  January  20, 1999. 
The  Committee  will  accept  written 
comments  from  interested  parties  on 
issues  affecting  minority  veterans.  Such 
comments  should  be  referred  to  the 
Committee  at  the  following  address: 
Advisory  Committee  on  Minority 
Veterans,  Center  for  Minority  Veterans 
(OOM),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420. 

Dated:  December  4, 1998. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  98-33083  Filed  12-11-98;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92—463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94—409  that  a  meeting  of  the 
Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board  will  be  held  at  the 
Wyndham  Hotel,  1400  "M"  Street  NW, 
Washington,  DC  on  January  12  through 
January  14,  1999.  The  session  on 
January  12,  1999,  is  scheduled  to  begin 
at  6:30  p.m.  and  end  at  9:30  p.m.  The 
sessions  on  January  13  and  January  14, 
1999,  are  scheduled  to  begin  at  8  a.m. 
and  end  at  5  p.m. 

The  purpose  of  the  meeting  is  to 
review  rehabilitation  research  and 
development  applications  for  scientific 
and  technical  merit  and  to  make 
recommendations  to  the  Director, 
Rehabilitation  Research  and 
Development  Service,  regarding  their 
funding. 

The  meeting  will  be  open  to  the 
public  for  the  January  12  session  for  the 
discussion  of  administrative  matters,  the 


general  status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  13-14,  1999,  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  mvolves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6),  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Sections  10(d)  of  Pub.  L.  92-463 
as  amended  by  Section  5(c)  of  Pub.  L. 
94—409.  Those  who  plan  to  attend  the 
open  session  should  contact  Ms. 
Victoria  Mongiardo,  Program  Analyst, 
RehabiUtation  Research  and 
Development  Service  (122P), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.  NW,  Washington,  EX] 
20420,  at  least  five  days  before  the 
meeting.  For  further  information,  call 
(202) 275-0023. 

Dated:  December  4. 1998. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  98-33082  Filed  12-11-98;  8:45  am) 
BILUNG  CODE  832(M>1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development  Service;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  gives 
notice  under  Pub.  L.  92^63,  that  a 
meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Health  Services 
Research  and  Development  Service  will 
be  held  at  the  Embassy  Suites,  9090 
Southwest  Freeway,  Houston,  TX, 
January  18  through  January  20, 1999, 
from  8:00  a.m.  until  5:00  p.m.  each  day. 
The  purpose  of  the  meeting  is  to  review 
research  and  development  applications 
concerned  with  the  measurement  and 
evaluation  of  health  care  systems  and 


with  testing  new  methods  of  health  care 
delivery  and  management.  Applications 
are  reviewed  for  scientific  and  technical 
merit.  Recommendations  regarding 
funding  are  prepared  for  the  Chief 
Research  and  Development  Officer. 

This  meeting  will  be  open  to  the 
public  at  the  start  of  the  January  18 
session  for  approximately  one-half  hour 
to  cover  administrative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  closed  portion  of  the 
meeting  involves  discussion, 
examination,  reference  to,  and  oral 
review  of  staff  and  consultant  critiques 
of  research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  include 
qualifications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
(the  premature  disclosure  of  which 
would  be  likely  to  frustrate  significantly 
implementation  of  proposed  agency 
action  regarding  such  research  projects). 
As  provided  by  the  subsection  10(d)  of 
Pubt  L.  92-463,  as  amended  by  Pub.  L. 
94—409,  closing  portions  of  these 
meetings  is  in  accordance  with  5  U.S.C. 
552b(c)(6)  and  (9)(B). 

Those  who  plan  to  attend  the  open 
session  should  contact  the  Review 
Program  Manager  (124F),  Health 
Services  Research  and  Development 
Service,  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  N.W., 
Washington,  D.C.,  at  least  five  days 
before  the  meeting.  For  further 
infdhnation,  call  (202)  273-8287. 

Dated:  December  4.  1998. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer 
[FR  Doc.  98-33084  Filed  12-11-98;  8:45  ami 

BILUNG  CODE  S320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Threshold 

agency:  Department  of  Veterans  Affairs. 


action:  Notice. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  hereby  gives  notice  of  the 
weighted  average  poverty  threshold 
established  for  1997  for  one  person 
(unrelated  individual)  as  established  by 
the  Bureau  of  the  Census.  The  amount 
is  $8,183. 

DATES:  For  VA  determinations,  the  1997 
poverty  threshold  is  effective  September 
9,  1998,  the  date  on  which  it  was 
established  by  the  Bureau  of  the  Census. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Trowbridge,  Consultant, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420;  (202)  273-7218. 

SUPPLEMENTARY  INFORMATION:  We 
published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3, 1990,  55  FR  31579.  The  amendment 
provided  that  marginal  emplo3anent 


generally  shall  be  deemed  to  exist  when 
a  veteran's  earned  annual  income  does 
not  exceed  the  amount  established  by 
the  Bureau  of  the  Census  as  the  poverty 
threshold  for  one  person.  The 
provisions  of  38  CFR  4.16(a)  use  the 
poverty  threshold  as  a  standard  in 
defining  marginal  employment  when 
considering  total  disability  ratings  for 
compensation  based  on  unemployability 
of  an  individual.  We  stated  we  would 
publish  subsequent  poverty  threshold 


figures  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
thresholds  for  1997.  The  threshold  for 
one  person  (unrelated  individual)  is 
$8,183. 

Dated:  December  3, 1998. 
Togo  D.  West,  Jr., 
Secretary  of  Veterans  Affairs. 
|FR  Doc.  98-33085  Filed  12-11-98;  8:45  am) 
BILLING  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

ITCFRPartlO 

Rules  of  Practice;  Final  Rules 

Cbrrection 

iln  rule  document  98-27983  beginning 
on  page  55784  in  the  issue  of  Monday, 
October  19, 1998,  make  the  following 
corrections: 

§10.21    [Corrected] 

1.  On  page  55791,  in  the  second 
column,  in  §  10.21,  in  the  third  line, 
"hearings"  should  read  "heeiring". 

§10.42    [Corrected] 

2.  On  page  55793,  in  the  first  column, 
in  §  10.42(b)(7),  in  the  13th  hne,  before 
"proceeding"  add  "the". 

3.  On  the  same  page,  in  the  first 
column,  in  §  10.42(c)(l)(iii),  in  the  sixth 
line,  after  "means",  add  "notes". 

§10.66    [Corrected] 

4.  On  the  same  page,  in  the  third 
coluimn,  in  §  10.66(b),  in  the  third  line 
from  the  bottom,  "provision"  should 
read  "provisions";  and  in  the  second 
line  from  the  bottom,  "requirements" 
should  read  "requirement". 

§10.68    [Corrected] 

5.  On  page  55794,  in  the  second 
column,  in  §  10.68(c)(2),  in  the  first  line, 
"Diposition"  should  read  "Disposition"; 
and  in  the  15th  line,  "offer"  should  read 
"order". 


6.  On  the  same  page,  in  the  third 
column,  in  §  10.68(f),  in  the  sixth  line, 
"commission"  should  read 
"Commission". 

§10.84    [Corrected] 

7.  On  the  same  page,  in  the  third 
column,  in  §  10.84,  the  section  heading 
is  corrected  by  adding  a  period. 

§10.102    [Corrected] 

8.  On  page  55795,  in  the  first  column, 
in  §  10.102(a)(1),  in  the  seventh  line, 
"should"  should  read  "shall". 

9.  On  the  same  page,  in  the  first 
column,  in  §  10.102(a)(2),  in  the  fifth 
line,  "of  within"  should  read  "or 
within". 

10.  On  the  same  page,  in  the  first 
column,  in  §  10.102(b)(3),  in  the  first 
line,  "With"  should  read  "Within". 

§10.106    [Corrected] 

11.  On  the  same  page,  in  the  third 
column,  in  §  10.106(c),  in  the  second 
line,  after  "by"  add  "the". 

Subpart  I  to  Part  10  [Corrected] 

12.  On  the  same  page,  in  the  third 
column,  in  Subpart  I  to  Part  10,  in  the 
table  of  contents,  add  an  additional  line 
to  the  table  of  contents,  which  should 
read  "10.114  Acceleration  of 
establishment  of  restitution  procedure.", 

§10.111    [Corrected] 

13.  On  page  55796,  in  the  first 
column,  in  §  10.111,  in  the  section 
heading,  "proceeding"  should  read 
"procedure". 

Appendix  A  to  Part  10  [Corrected] 

14.  On  the  same  page,  in  the  second 
column,  in  Appendix  A  to  Part  10,  in 
the  first  paragraph,  in  the  third  line, 
"any"  should  read  "an";  and  in  the 
fourth  line,  "proceedings"  should  read 
"proceeding". 

15.  On  the  same  page,  in  the  second 
column,  in  Appendix  A  to  Part  10,  in 
the  second  paragraph,  in  the  third  line. 


"Commission-Instituted"  should  read 
"Commission-instituted";  in  the  tenth 
line,  "dependent"  should  read 
"defendant";  and  in  the  fifth  line  from 
the  bottom,  "complaints"  should  read 
"complaint". 

BiLUNG  COOE  1S0S41-D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  and  Regulatory 
Commission 


[Docket  No.  RP99-161-000] 

Southern  Natural  Gas  Company; 
Nottbe  of  Settlement  Compliance  Filing 

December  3.  1998. 
Correction 

in  notice  document  98-32694 
appearing  on  page  67866,  in  the  issue  of 
Wednesday,  December  9, 1998,  make 
the  following  correction: 

Op  page  67866,  the  docket  number  is 
corrected  to  read  as  set  forth  above. 

BILLING  CODE  1$06-01.O 


THE  PRESIDENT  ^ 

3C^R 

Presidential  Determination  No.  99-5  of 
November  25, 1998 

Waiver  and  Certification  of  Statutory 
Provisions  Regarding  the  Palestine 
Liberation  Organization 

Correction 

In  Presidential  Determination  No.  99- 
5  of  November  25,  1998,  in  the  issue  of 
December  9, 1998,  on  page  68145,  the 
title  document  number  should  read 
"Presidential  Determination  No.  99-5" 
instead  of  "Presidential  Determination 
98-5". 
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Protection  Agency 
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National  Emission  Standards  for 
Hazardous  Air  Poiiutants;  Manufacture  of 
Amino/Phenoiic  Resins;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-617»-3] 
RIN  2060-.AE36 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Manufacture 
of  Amino/Phenolic  Resins 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  rule  would 
reduce  air  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
sources  that  manufacture  amino  or 
phenolic  resins.  The  proposed  rule 
would  implement  section  112  of  the 
Clean  Air  Act  Amendments  of  1990 
(Act)  and  is  based  on  the 
Administrator's  determination  that 
amino/phenolic  resin  sources  emit  HAP 
identified  on  the  EPA's  list  of  188  HAP. 

The  resins  covered  by  the  proposed 
rule  use  formaldehyde  as  a  primary 
feedstock.  The  major  HAP  emitted  by 
sources  covered  by  the  proposed  rule 
include  formaldehyde,  metiianol, 
phenol,  xylene,  and  toluene.  Beginning 
with  the  first  year  after  sources  are 
required  to  comply  with  the  proposed 
rule,  the  EPA  concludes  that  the 
pro{^osed  rule  is  estimated  to  reduce 
HAP  emissions  from  existing  sources  by 
356  megagrams  per  year  (Mg/yr)  from  a 
baseline  level  of  644  Mg/yr.  This  is  a  55 
percent  reduction. 

The  published  Ust  of  source  categories 
included  the  amino  resins  production 
source  category  and  the  phenolic  resins 
production  source  category.  These  two 
products  can  broadly  be  classified  as 
formaldehyde-based  thermosetting 
resins.  These  two  source  categories  are 
being  combined  into  one  source 
category  (i.e.,  the  amino/phenolic  resins 
production  soiuce  category)  and  are 
treated  as  a  single  source  category  for 
the  purposes  of  this  rulemaking. 
DATESt  Comments:  Comments  must  be 
received  on  or  before  February  12, 1999. 
For  information  on  submitting 
electronic  comments  see  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Public  Hearing:  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportimity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standeu-ds  for  the  manufacture  of 
Amino/Phenolic  Resins.  If  anyone 
contacts  the  EPA  requesting  to  speak  at 
a  public  hearing  by  January  11,  1999,  a 


public  hearing  will  be  held  on  January 
28,  1999  beginning  at  9:30  a.m. 
ADDRESSES:  Comments:  Conunents 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (MC-6102) 
Attention:  Docket  No.  A-92-19,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  John  Schaefer,  USEPA, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-0296,  fax 
(919)  541-3470  and  e-mail: 
schaefer.john@EPAMAIL.EPA.GOV. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  listed  in 
SUPPLEMENTARY  INFORMATION.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 

Public  Hearing:  Persons  interested  in 
attending  the  hearing  should  notify  Ms. 
Maria  Noell  at  (919)  541-5607,  Organic 
Chemicals  Group  (MD-13)  to  verify  that 
a  hearing  will  occur.  The  public 
hearing,  if  required,  will  he  held  at  the 
EPA's  OfBce  of  Administration 
Auditorium,  Research  Triangle  Park, 
North  Carolina. 

Request  to  Speak  at  Hearing:  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  January  11,  1999  by 
contacting  Ms.  Maria  Noell;  Organic 
Chemicals  Group,  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5607. 

Basis  and  Purpose  Document:  The 
basis  and  purpose  document  (BPD)  may 
be  obtained  fixjm  the  U.S. 
Environmental  Protection  Library  (ME>- 
35),  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-2777.  Please  refer 
to  "National  Emissions  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Manufacture  of  Amino/ 
Phenolic  Resins — Background 
Information  for  Proposed  Standards"  for 
the  BPD.  This  document  may  also  be 
obtained  electronically  from  the  EPA's 
Technology  Transfer  Network  (TNN) 
(see  SUPPLEMENTARY  INFORMATION  for 
access  information.) 
'     Docket:  A  docket.  No.  A-92-19, 
containing  information  considered  by 
the  EPA  in  the  development  of  the 
proposed  standards  for  the  Manufacture 
of  Amino/Phenohc  Resins,  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  for  Federal  holidays)  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102),  401  M  Street  SW,  Washington, 


DC  20460,  telephone:  (202J  260-7548. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (groimd  floor).  The  proposed 
regulations,  BPD,  and  other  supporting 
information  are  available  for  inspection 
and  copying.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standard,  contact  Mr.  John  Schaefer,  US 
EPA,  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-0296. 
SUPPLEMENTARY  INFORMATION:  Regulated 
Entities:  Regulated  categories  and 
entities  include: 


Category 

Examples  of  regu- 
lated entities 

Manufacture  of 
AmirxVPherrolic 
Resins. 

Amino/pherx)lir.  resins 
facilities. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
apphcabihty  criteria  in  §  63.1400  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Electronic  comments  and  data  can  be 
sent  directly  to  EPA  at:  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrjrption. 
Comments  and  data  will  also  be 
accepted  on  diskette  in  Wordperfect  5.1 
file  format  or  6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92-19.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

This  document,  the  proposed 
regulatory  texts,  and  BPD  are  available 
in  docket  number  A-92-19  or  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  (see  ADDRESSES)  Electronic 
copies  of  this  document  may  also  be 
obtained  from  the  EPA  Technology 
Transfer  Network  (TTN)  via  the  internet 
at  the  following  address:  http:// 
wvkrw.epa.gov/ttn/oarpg.  The  EPA  TTN 
is  a  free  service,  except  for  the  normal 
long  distance  charges  that  apply. 


Please  no 
follows  this 
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nples  of  regu- 
ited  entities 


1     The  following  outline  is  provided  to 
aid  in  reading  the  preamble  to  the 
proposed  NESHAP  for  the  Manufacture 
of  Amino/Phenolic  Resins.  The 
infonnation  presented  in  this  preamble 
is  organized  as  follows: 

I.  List  of  Source  Categories 
[     A.  Single  Source  Category 

B.  Change  of  Source  Category  Name 

C  Industry  Profile 
i  II.  Background 
.,  A.  Pollutants 

B.  Development  of  the  Standard 
!  III.  Authority  for  National  Emission 
j        Standards  for  Hazardous  Air  Pollutants 
j        (NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 
rv.  Summary  of  Proposed  Standards 

A.  Source  Categories  to  be  Regulated, 
Definition  of  Affected  Source,  and 
Definition  of  Amino/Phenolic  Resin 

B.  Relationship  to  Other  Rules 
C  Pollutants  to  be  Regulated 

D.  Affected  Emission  Points 

E.  Format  of  the  Standards 

F.  Summary  of  the  Proposed  Standards 

G.  Compliance  and  Performance  Test 
Provisions 

H.  Monitoring  Requirements 
I.  Recordkeeping  and  Reporting 
Requirements 

V.  Rationale  for  Proposed  Standards 

A.  Selection  of  Hazardous  Air  Pollutants 
for  Control 

B.  Selection  of  Emission  Points 

C.  Determination  of  the  Proposed 
Standards 

D.  Selection  of  the  Format  of  the  Proposed 
Rule 

E.  Selection  of  Compliance  and 
Performance  Test  Provisions 

F.  Selection  of  Parameter  Monitoring 
Provisions 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

VI.  Solicitation  of  Comments 

VII.  Summary  Of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

A.  Facilities  Affected  by  These  NESHAP 

B.  Primary  Air  Impacts 

C.  Non-air  Environmental  Impacts 

D.  Energy  Impacts 
;    E.  Cost  Impacts 

F.  Economic  Impacts 

VIII.  AdministraUve  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866  Review 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

F.  Executive  Order  12875 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13045 
I.  ExecuUve  Order  13084 

Please  note  that  in  the  rule  which 
follows  this  preamble,  §§63.1410, 
63.1411,  63.1412,  and  63.1416  are  all 
reserved  sections.  This  action  was  taken 
in  order  to  maintain  clarity  and 
continuity  in  the  rule  if  new  sections 


need  to  be  added  to  the  rule  at  a  later 
date. 

I.  List  of  Source  Categories 

A.  Single  Source  Category 

Section  112  of  the  Act  requires  that 
the  EPA  evaluate  and  control  emissions 
of  HAP.  The  control  of  HAP  is  achieved 
through  promulgation  of  emission 
standards  under  sections  112(d]  and 
112(f)  of  the  Act  and  work  practice  and 
equipment  standards  under  section 
112(h)  of  the  Act  for  categories  of 
sources  that  emit  HAP.  On  July  16, 
1992,  the  EPA  published  an  initial  list 
of  major  and  area  source  categories  to  be 
regulated,  (57  FR  31576),  as  required 
imder  section  112(c)  of  the  Act.  The 
amino  resins  production  and  phenolic 
resins  production  source  categories 
were  recorded  separately  on  this  initial 
list. 

The  EPA  believes  that  it  is  technically 
feasible  to  regulate  emissions  from 
amino  and  phenolic  resin 
manufacturing  facilities  by  a  single  set 
of  emission  standards.  As  described  in 
detail  in  Chapter  3  of  the  Basis  and 
Purpose  Dociunent,  the  amino  resins 
manufacturing  process  and  the  phenolic 
resins  manufacturing  process  are  very 
similar.  At  many  facilities,  the  same 
process  equipment  is  used  to  produce 
both  amino  and  phenolic  resins.  For 
such  facilities,  complying  with  two 
different  sets  of  standards  would  be 
difficult,  if  not  impossible.  In  addition, 
the  emission  points  for  facilities 
manufacturing  amino  and  phenolic 
resins  are  the  same  (reactor  and  non- 
reactor  process  vents,  storage  vessels, 
wastewater,  and  equipment  leaks)  and 
the  resulting  emission  characteristics 
are  very  similar.  Lastly,  amino  and 
phenolic  manufacturing  facilities  use 
the  same  types  of  control  devices  to 
control  HAP  emissions  from 
corresponding  emission  points;  that  is, 
there  are  no  significant  differences  in 
the  types  of  control  technologies 
applicable  to  controlling  emissions  from 
amino  and  phenolic  resins 
manufacturing  processes.  Another 
consideration  in  treating  amino  and 
phenolic  resin  facilities  under  a  single 
set  of  standards  is  the  cost  involved  in 
developing  the  standards  and  in 
complying  with  the  standards.  For  the 
EPA,  it  is  more  efficient  and  less  costly 
to  develop  a  single  standard  than  to 
develop  separate  standards  for  multiple 
source  categories  that  have  similar 
emission  characteristics  and  applicable 
control  technologies.  A  single  set  of 
standards  will  ensure  that  process 
equipment  with  comparable  HAP 
emissions  and  control  technologies -are 
subject  to  consistent  emission  control 


requirements.  In  addition,  compliance 
and  enforcement  activities  will  be  more 
efficient  and  less  costly. 

In  summary,  the  information  obtained 
during  the  information  gathering  phase 
of  the  project  demonstrated  that  the 
manufacturing  processes,  emission 
characteristics,  and  applicable  control 
technologies  for  facilities  in  these  two 
source  categories  are  similar.  Based  on 
these  factors,  the  EPA  concluded  that 
these  two  source  categories  are  to  be 
treated  as  a  single  source  category  for 
the  purposes  of  this  rulemaking.  For 
purposes  of  this  preamble  and  the 
proposed  rule,  the  term  amino/phenolic 
resin,  and  similar  terms,  will  be  used  to 
indicate  that  the  two  source  categories 
of  amino  resins  and  phenolic  resins 
have  been  treated  as  a  single  source 
category  for  purposes  of  developing  this 
rule. 

B.  Change  of  Source  Category  Name 

Under  today's  action  the  EPA  is 
proposing  to  revise  the  source  category 
list  published  under  section  112(c)  of 
the  Act  to  combine  the  Amino  Resins 
Production  and  the  Phenolic  Resins 
Production  source  categories  into  a  new 
category  called  "Amino/Phenolic  Resins 
Production." 

C.  Industry  Profile 

Production  methods  used  in  the 
manufacture  of  amino/phenolic  resins 
include  both  batch  and  continuous 
ofSerations,  although  batch  operations 
make  up  a  majority  of  the  process.  The 
sizes  of  the  major  facilities  range  from 
140  Mg/yr  to  149,000  Mg/yr.  Air 
emissions  of  HAP  originate  from 
breathing  and  withdrawal  losses  from 
storage  vessels,  venting  of  process 
vessels,  leaks  from  piping  and 
equipment  used  to  transfer  HAP 
(equipment  leaks),  and  volatization  of 
HAP  from  wastewater  streams.  HAP 
emitted  from  the  amino/phenolic 
production  processes  include  a  range  of 
compoimds.  Among  the  most  prevalent 
are  formaldehyde,  methanol,  and 
phenol.  Detailed  information  describing 
the  manufacturing  processes  and 
associated  emissions  can  be  found  in 
the  Basis  and  Purpose  Document. 

Over  56  companies  at  99  facilities 
produce  amino/phenolic  products.  An 
estimated  40  facilities  are  considered  to 
be  major  sources  according  to  the  CAA 
criterion  of  having  the  potential  to  emit 
10  tons  per  year  of  any  HAP  or  25  tons 
per  year  of  combined  HAP,  based  on 
1992  emissions  data.  The  proposed  rule 
would  apply  to  all  major  sources  that 
manufacture  amino/phenolic  resins. 
Area  sources  would  not  be  subject  to  the 
proposed  rule. 
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II.  Background 

A.  Pollutants 

The  Act  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
[section  101(b)(1)  of  the  Act).  The 
proposed  rule  protects  air  quality  and 
promotes  the  public  health  by  reducing 
emissions  of  some  of  the  HAP  listed  in 
section  112(b)(1)  of  the  Act. 

The  HAP  listed  in  section  112(b)(1)  of 
the  Act  emitted  by  the  amino/phenolic 
resin  facilities  covered  by  this  proposed 
rule  include  formaldehyde,  methanol, 
phenol,  xylene,  and  toluene.  Exposure 
to  these  compounds  has  been 
demonstrated  to  cause  adverse  health 
effects.  The  adverse  health  effects 
associated  with  the  exposure  to  these 
specific  HAP  are  discussed  briefly  in  the 
following  paragraphs.  In  general,  these 
findings  have  only  been  shown  with 
concentrations  higher  than  those  in  the 
ambient  air. 

Formaldehyde,  one  of  the  HAP 
associated  with  this  source  category,  has 
been  classified  as  a  probable  human 
carcinogen  of  medium  carcinogenic 
hazard  based  on  sufficient  animal  and 
limited  human  evidence.  In  addition, 
short-term  and  long-term  exposure  to 
significant  levels  of  formaldehyde  may 
cause  irritation  of  the  eye,  nose,  throat, 
and,  at  higher  levels,  the  respiratory 
tract  in  humans.  Long-term  exposures  of 
animals  have  also  resulted  in  damage  to 
respiratory  tract  tissues.  Although  little 
information  is  available  on 
developmental  effects  to  humans, 
animal  tests  do  not  indicate  effects  on 
fetal  development. 

Short-term  inhalation  of  large 
amounts  of  methanol  by  humans  may 
cause  headache,  gastric  disturbances, 
and  visual  disturbances  leading  to 
blindness.  Effects  on  vision, 
gastrointestinal  system  and  the  nervous 
system  have  been  reported  in  humans 
following  significant  long-term 
exposures.  While  no  information  is 
available  on  the  reproductive  or 
developmental  effects  of  methanol  in 
humans,  birth  defects  have  been 
observed  in  the  offspring  of  rats  exposed 
by  inhalation  to  very  high  levels  of 
methanol  during  pregnancy.  Although 
no  information  is  available  on  the 
carcinogenic  effects  of  methanol  in 
humans  or  animals,  several  tests  of 
methanol's  ability  to  damage  genetic 
material  have  been  negative.  Because  of 
a  lack  of  information  for  humans  and 
inadequate  animal  evidence,  EPA  does 
not  consider  methanol  to  be  classifiable 
as  a  human  carcinogen. 


Short-term  inhalation  of  high  levels  of 
phenol  in  air  by  humans  may  cause 
irritation  of  lungs,  muscle  tremors,  loss 
of  coordination,  paralysis,  and  with 
several  weeks  of  high  exposure,  severe 
heart,  kidney,  liver  and  lung  damage. 
Chronic  inhalation  exposure  to  phenol 
in  humans  has  been  associated  with 
liver  injury,  and  muscle  pain  and 
weakness.  Effects  on  fetal  development 
have  been  observed  in  animals  ingesting 
phenol  during  pregnancy.  Studies  in 
mice  have  reported  that  phenol  applied 
to  the  skin  causes  skin  cancer  and,  its 
application  coincident  with  certain 
cancer-causing  chemicals,  increases 
their  carcinogenic  potency.  Because  of  a 
lack  of  information  for  humans  and 
inadequate  animal  evidence,  EPA  does 
not  consider  phenol  to  be  classifiable  as 
a  human  carcinogen. 

Short-term  inhalation  of  high  levels  of 
mixed  xylenes  in  humans  may  cause 
irritation  of  the  nose  and  throat,  nausea, 
vomiting,  gastric  irritation,  mild 
transient  eye  irritation,  and  neurological 
effects.  Long-term  inhalation  of  high 
levels  of  xylenes  in  humans  may  result 
in  nervous  system  effects  such  as 
headaches,  dizziness,  fatigue,  tremors, 
and  incoordination.  Other  reported 
effects  noted  include  labored  breathing, 
heart  palpitation,  severe  chest  pain, 
abnormal  heart  functioning,  and 
possible  effects  on  the  blood  and 
kidneys.  Developmental  effects  have 
been  reported  from  xylene  exposure  via 
inhalation  in  animals.  Because  of  a  lack 
of  information  for  humans  and 
inadequate  animal  evidence,  EPA  does 
not  consider  xylenes  to  be  classifiable  as 
a  human  carcinogen. 

Short-term  inhalation  of  relatively 
high  concentrations  of  toluene  by 
humans  may  cause  nervous  system 
effects  such  as  fatigue,  sleepiness, 
headaches,  and  nausea,  as  well  as, 
irregular  heartbeat.  Repeated  exposure 
to  high  concentrations  may  cause 
additional  nervous  system  effects, 
including  incoordination,  tremors, 
decreased  brain  size,  involuntary  eye 
movements,  and  may  impair  speech, 
hearing,  and  vision.  Long-term  exposure 
of  toluene  in  humans  has  also  been 
reported  to  irritate  the  skin,  eyes,  and 
respiratory  tract,  and  to  cause  dizziness, 
headaches,  and  difficulty  with  sleep. 
Children  whose  mothers  were  exposed 
to  high  levels  of  toluene  before  birth 
may  suffer  nervous  system  dysfunction, 
attention  deficits,  and  minor  face  and 
limb  defects.  Inhalation  of  toluene  by 
pregnant  women  may  also  increase  the 
risk  of  spontaneous  abortion.  Because  of 
a  lack  of  information  for  humans  and 
inadequate  animal  evidence,  EPA  does 
not  consider  toluene  to  be  classifiable  as 
a  human  carcinogen. 


The  EPA  does  not  have  the  type  of 
current  detailed  data  on  each  of  the 
amino/phenolic  resin  facilities  covered 
by  the  proposed  rule,  and  the  people 
living  around  the  facilities,  that  would 
be  necessary  to  conduct  an  analysis  to 
determine  the  actual  population 
exposures  to  the  organic  HAP  emitted 
from  these  facilities  and  potential  for 
resultant  health  effects.  Therefore,  the 
EPA  does  not  know  the  extent  to  which 
the  adverse  health  effects  described 
above  occur  in  the  populations 
surrounding  these  facilities.  However,  to 
the  extent  the  adverse  effects  do  occur, 
the  promulgated  standard  will 
substantially  reduce  emissions  and 
exposures  to  the  level  achievable  with 
maximum  achievable  control 
technology. 

B.  Development  of  the  Standard 

The  alternatives  considered  in  the 
development  of  the  proposed  rule, 
including  those  alternatives  selected  as 
standards  for  new  and  existing  sources, 
are  based  on  process  and  emissions  data 
received  ft-om  the  existing  facilities 
known  by  the  EPA  to  be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  MACT  floor  were  selected 
when  they  were  judged  to  be  achievable 
"taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements"  [Section  112(d)(2)  of  the 
Act). 

The  proposed  rule  gives  existing 
facilities  3  years  from  the  effective  date 
of  the  final  rule  to  comply.  This  is  the 
maximum  amount  allowed  by  Section 
112(i)(3)(A)  of  the  Act.  Based  on  the 
number  of  existing  facilities  affected  by 
the  proposed  rule,  the  EPA  believes  that 
required  retrofits  or  other  actions  can  be 
achieved  in  the  timeframe  allotted.  New 
facilities  will  be  required  to  comply 
with  the  rule  upon  start-up.  The  EPA 
sees  no  reason  why  new  facilities  would 
not  be  able  to  comply  writh  the 
requirements  of  the  rule  upon  start-up. 

Included  in  the  proposed  rule  are 
methods  for  determining  initial 
compliance  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  affected 
sources  will  comply  with  the  standards 
both  initially  and  over  time.  However, 
the  EPA  has  made  every  effort  to 
simplify  the  reauirements  in  the  rule. 

Tne  proposed  rule  is  modeled  after 
the  Hazardous  Organic  NESHAP  (HON) 
(40  CFR  part  63,  subparts  F,  G,  and  H) 
and  the  Polymers  &  Resins  IV  NESHAP. 
Because  the  proposed  rule  relies  on  the 
Polymers  &  Resins  IV  NESHAP  for  some 
regulatory  language  and  the  Polymers  & 


Resins  IV  NE 
htigation  wit 
text  expected 
outcome,  cor 
made  to  this 
time.  In  som( 
rule  refers  to 
proposed  rul 
extensive  pu 
participation 
rulemaking. ' 
to  maintain  c 
regulations  fa 
from  existing 
or  referencin 
depending  o: 
least  confusi 

Represent? 
EPA  offices  c 
Regional  offi 
environment 
participated 
developmem 
were  involve 
developmen 
opportunitie 
on  the  propc 
and  promulg 
believes  that 
EPA  offices  i 
agencies  has 
considered  c 
the  proposec 
has  met  witi 
concerning  t 
industry,  reg 
environmeni 
opportunity 
proposed  ru! 
information 
period  follow 

The  propc 
organic  HAF 
Mg/yr  for  ex 
emission  rec 
estimated  fo 
EPA  does  nc 
facilities  wil 
years.  The  ei 
by  these  stai 
the  primary 
which  is  to ' 
Nation's  air 
the  public  h 
productive  c 

m.  Authoril 
Standards  f( 
(hfESHAP)  E 


Federal  Register/ Vol.  63,  No.  239/Monday,  December  14,  1998 /Proposed  Rules  68835 


Resins  IV  NESHAP  is  currently  under 
litigation  with  changes  to  the  regulatory 
text  expected  to  be  part  of  the  litigation 
outcome,  corresponding  changes  may  be 
made  to  this  proposal  at  the  appropriate 
time.  In  some  instances,  the  proposed 
rule  refers  to  the  HON.  In  doing  so,  the 
proposed  rule  has  benefited  from  the 
extensive  public  debate  and 
participation  experienced  in  the  HON 
rulemaking.  The  EPA  has  also  attempted 
to  maintain  consistency  with  existing 
regulations  by  either  incorporating  text 
from  existing  or  forthcoming  regulations 
or  referencing  the  applicable  sections, 
depending  on  which  method  would  be 
least  confusing  for  a  given  situation. 

Representatives  from  other  interested 
EPA  offices  and  programs,  including 
Regional  offices,  as  well  as  state 
environmental  agency  personnel, 
participated  in  the  regulatory 
development.  These  representatives 
were  involved  in  the  regulatory 
development  process,  and  were  given 
opportunities  to  review  and  comment 
on  the  proposed  rule  before  proposal 
and  promulgation.  Therefore,  the  EPA 
beUeves  that  the  implication  to  other 
EPA  offices  and  programs  and  to  state 
agencies  has  been  adequately 
considered  during  the  development  of 
the  proposed  rule.  In  addition,  the  EPA 
has  met  with  some  members  of  industry 
concerning  the  proposed  rule.  Finally, 
industry,  regulatory  authorities,  and 
environmental  groups  vnll  have  the 
opportunity  to  comment  on  the 
proposed  rule  and  provide  additional 
information  during  the  public  comment 
period  following  proposal. 

The  proposed  rule  will  result  in  an 
organic  HAP  emission  reduction  of  356 
Mg/yr  for  existing  facilities.  No 
emission  reductions  have  been 
estimated  for  new  facilities  because  the 
EPA  does  not  anticipate  that  any  new 
facilities  will  be  built  over  the  next  5 
years.  The  emission  reductions  achieved 
by  these  standards  will  help  to  achieve 
the  primary  goal  of  the  Clean  Air  Act, 
which  is  to  "enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population." 

ni.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  1 1 2  of  the  Act  gives  the  EPA 
the  authority  to  establish  national 
standards  to  reduce  air  emissions  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  EPA  to  use  this  pollutant  list 


to  develop  and  publish  a  list  of  source 
categories  for  which  NESHAP  will  be 
developed.  The  EPA  must  list  all  known 
source  categories  and  subcategories  of 
"major  sources"  (defined  below)  that 
emit  one  or  more  of  the  listed  HAP.  A 
major  source  is  defined  in  section  112(a) 
as  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering 
controls,  10  tons/yr  or  more  of  any  one 
HAP  or  25  tons/yr  or  more  of  any 
combination  of  HAP.  This  list  of  source 
categories  was  published  in  the  Federal 
Register  on  July  16, 1992  (57  FR  31576) 
and  includes  amino  and  phenolic 
resins. 


by  the  best  performing  sources,  where 
the  "average"  is  based  on  a  measure  of 
central  tendency,  such  as  the  arithmetic 
mean,  median,  or  mode.  This  latter 
interpretation  is  referred  to  as  the 
"higher  floor  interpretation."  In  a  June 
6,  i994  Federal  Register  notice  (59  FR 
29196),  the  EPA  presented  its 
interpretation  of  the  statutory  language 
concerning  the  MACT  floor  for  existing 
sources.  Based  on  a  review  of  the 
statute,  legislative  history,  and  public 
comments,  the  EPA  believes  that  the 
"higher  floor  interpretation"  is  a  better 
reading  of  the  statutory  language.  The 
determination  of  the  MACT  floor  for 
existing  sources  under  the  proposed 
rule  followed  the  "higher  floor 
interpretation." 


B.  Criteria  for  Development  of  NESHAP      iv.  Summary  of  Proposed  Standards 


The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  This  control  level  is  referred  to 
as  MACT.  Consideration  of  control 
levels  more  stringent  than  the  MACT 
floor  (described  below)  must  reflect 
consideration  of  the  cost  of  achieving 
the  emission  reduction,  any  non-air 
quality,  health,  and  environmental 
impacts,  and  energy  requirements. 

The  MACT  floor  is  the  least  stringent 
level  allowed  for  MACT  standards.  For 
new  sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  [section  112(d)(3) 
of  the  Act].  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  categories  or  subcategories 
writh  fewer  than  30  sources  [section 
112(d)(3)  of  the  Act].  These  two 
minimum  levels  of  control  define  the 
MACT  floor  for  new  and  existing 
sources. 

Two  interpretations  have  been 
evaluated  by  the  EPA  for  representing 
the  MACT  floor  for  existing  sources. 
One  interpretation  is  that  the  MACT 
floor  is  represented  by  the  worst 
performing  source  of  the  best 
performing  12  percent  of  the  sources. 
The  second  interpretation  is  that  the 
MACT  floor  is  represented  by  the 
"average  emission  limitation  achieved" 


A.  Source  Categories  to  be  Regulated, 
Definition  of  Affected  Source,  and 
Definition  of  Amino/Pbenolic  Resin 

The  published  list  of  source  categories 
inrjuded  the  amino  resins  production 
source  category  and  the  phenolic  resins 
production  source  category.  These  two 
products  can  broadly  be  classified  as 
formaldehyde-based  thermosetting 
resins.  These  two  source  categories  are 
being  combined  into  one  source 
category  and  are  treated  as  a  single 
source  category  for  the  purposes  of  this 
rulemaking.  The  proposed  rule  would 
regulate  organic  HAP  emissions  from 
facilities  in  the  amino/phenolic  resin 
source  category,  provided  that  a  facility 
is  determined  to  be  a  major  source.  The 
proposed  rule  would  regulate  existing 
and  new  affected  sources.  For  this 
proposed  rule,  an  affected  source  is 
defined  as  each  group  of  one  or  more 
amino/phenolic  resin  process  units 
(APPU)  that  is  located  at  a  plant  site  that 
is  a  major  source.  An  APPU  is  defined 
as  follows: 

/ijnino/Phenolic  Resin  Process  Unit 
(APPU)  means  a  collection  of  equipment 
assembled  and  connected  by  hard-piping  or 
ductwork  used  to  process  raw  materials  and 
to  manufacture  an  amino/phenolic  resin  as 
its  primary  product.  This  collection  of" 
equipment  includes  process  vents  from 
process  vessels;  equipment  identified  in 
§63.149:  storage  vessels,  as  detennined  in 
§  62.1400(g):  and  the  equipment  that  is 
subject  to  the  equipment  leak  provisions  as 
specified  in  §63.1415.  Utilities,  lines  and 
equipment  not  containing  process  fluids,  and 
other  non-process  lines;  such  as  heating  and 
cooling  systems  which  do  not  combine  their 
materials  with  those  in  the  processes  they 
serve,  are  not  part  of  the  amino/phenolic 
resin  process  unit.  An  amino/phenolic  resin 
process  unit  consists  of  more  than  one  unit 
operation. 

In  addition  to  the  emission  points  and/ 
or  equipment  included  in  the  definition 
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of  APPU,  the  affected  source  includes 
waste  management  units,  maintenance 
wastewater,  heat  exchange  systems,  and 
equipment  used  to  comply  with  the 
proposed  rule,  including  control  devices 
and  recovery  devices. 

As  described  earlier  in  this  preamble, 
the  source  categories  of  amino  resins 
and  phenolic  resins  have  been 
combined  into  a  single  source  category. 
To  reflect  this  administrative  action  in 
the  proposed  rule,  there  are  three 
definitions:  amino/phenolic  resin, 
amino  resin,  and  phenolic  resin.  These 
definitions  are  presented  below: 

Amino/ Phenolic  Resin  means  one  or  both 
of  the  following  types  of  resins: 

(1)  Amino  resin,  or 

(2)  Phenolic  resin. 

Amino  resin  means  a  resin  produced 
through  the  reaction  of  formaldehyde,  or  a 
formaldehyde  containing  solution  (e.g., 
aqueous  formaldehyde),  with  compound(s) 
that  contain  the  amino  group;  these 
compounds  include  melamine,  urea,  and 
urea  derivatives. 

Phenolic  resin  means  a  resin  that  is  a 
condensation  product  of  formaldehyde  and 
phenol,  or  a  formaldehyde  substitute  and/or 
a  phenol  substitute.  Substitutes  for 
formaldehyde  include  acetaldehyde  or 
furfuraldehyde.  Substitutes  for  phenol 
include  other  phenolic  starting  compounds 
such  as  cresol,  xylenols,  p-tert-butylphenol, 
p-phenylphenol,  and  nonylphenol. 

B.  Relationship  to  Other  Rules 

Affected  sources  subject  to  the 
proposed  rule  may  also  be  subject  to 
other  existing  rules.  The  relationship 
between  this  rule  and  three  other  rules 
is  discussed  below.  See  proposed 
§63.1401(gHi). 

Affected  sources  subject  to  the 
proposed  rule  may  have  storage  vessels 
subject  to  the  NSPS  for  Volatile  Organic 
Liquid  Storage  Vessels  (40  CFR  part  60. 
subpart  Kb).  For  storage  vessels  subject 
to  and  complying  with  the  NSPS,  the 
proposed  rule  requires  that  such  storage 
vessels  remain  in  compliance  with  the 
NSPS  because  the  NSPS  level  of  control 
(i.e.,  95%)  is  more  stringent  than  the 
control  level  for  the  proposed  rule  (i.e., 
50%).  For  storage  vessels  subject  to  the 
NSPS  but  that  did  not  have  to  apply 
controls  (e.g.,  the  storage  vessels  stores 
an  organic  liquid  but  the  vapor  pressiu-e 
of  the  stored  material  is  below  the 
applicability  criteria),  the  proposed  rule 
states  that  after  the  compliance  date  for 
the  proposed  rule,  such  storage  vessels 
are  only  required  to  comply  with  the 
proposed  rule  and  are  no  longer  subject 
to  subpart  Kb. 

Affected  sources  subject  to  the 
proposed  rule  may  have  cooling  towers 
subject  to  the  NESHAP  for  Industrial 
Cooling  Towers  (40  CFR  part  63,  subpart 
Q).  There  is  no  conflict  between  the 


requirements  of  subpart  Q  and  the 
proposed  rule.  Subpart  Q  prohibits  the 
use  of  certain  chemicals  in  the  cooling 
tower  water,  and  the  proposed  rule 
implements  a  leak  detection  and  repair 
program  for  organic  HAP.  Therefore, 
affected  sources  subject  to  both  rules 
must  comply  with  both  rules. 

Affected  sources  subject  to  the 
proposed  rule  may  also  be  subject  to  the 
Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry  (SOCMI  LDAR) 
(40  CFR  part  60,  subpart  W)  and/or  the 
National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  for 
Equipment  Leaks  (HON  NESHAP 
LDAR)(40  CFR  part  63,  subpart  H).  After 
the  comphance  date  for  the  proposed 
rule,  such  affected  sources  are  only 
required  to  comply  with  the  proposed 
rule  and  are  no  longer  subject  to  CFR 
part  60  subpart  W  or  to  CFR  part  63 
subpart  H.  The  proposed  rule  directly 
references  the  HON  provisions 
contained  in  subpart  H,  and  therefore  is 
equivalent  to  the  HON.  The  HON  is 
more  stringent  than  the  subpart  W. 

Another  likely  instance  of  interaction 
between  the  proposed  rule  and  other 
rules  is  related  to  storage  vessels  already 
covered  by  the  HON;  this  is  likely  to 
occur  at  amino/phenolic  resin  facilities 
that  are  collocated  with  formaldehyde 
plants  subject  to  the  HON.  In  such 
cases,  a  methanol  storage  vessel 
supplying  methanol  to  the  amino/ 
phenohc  resin  facility  is  likely  to  be 
subject  to  the  HON.  The  storage  vessel 
assignment  procedures  in  the  proposed 
rule  address  such  situations.  If  a  storage 
vessel  is  already  subject  to  another  part 
63  standard,  that  storage  vessel  is 
considered  to  be  assigned  to  the  process 
unit  subject  to  the  part  63  standard  and 
is  not  subject  to  the  proposed  rule. 

C.  Pollutants  To  Be  Regulated 

Facilities  in  the  amino/phenolic 
source  category  emit  a  variety  of  organic 
HAP.  Among  the  most  significant 
emissions  of  organic  HAP  are  the 
following:  formaldehyde,  methanol, 
phenol,  xylene,  and  toluene.  The 
proposed  rule  would  regulate  emissions 
of  these  compounds,  as  well  as  a  variety 
of  other  organic  HAP  that  are  emitted. 

D.  Affected  Emission  Points 

Emissions  from  the  following 
emission  points  are  being  covered  by 
the  proposed  rule:  storage  vessels, 
continuous  process  vents,  batch  process 
vents,  heat  exchange  systems, 
wastewater,  and  equipment  leaks. 


E.  Format  of  the  Standards 

The  Hazardous  Organic  NESHAP 
(HON)  (subparts  F,  G.  H,  and  I  of  40  CFR 
part  63)  is  relied  on  heavily  and 
provides  the  basis  for  selection  of  the 
proposed  formats  for  the  majority  of 
emission  points.  For  those  emission 
points  relying  on  the  HON  (i.e.,  storage 
vessels,  continuous  process  vents,  heat 
exchange  systems,  wastewater,  and 
equipment  leaks),  the  format  of  the 
proposed  standards  is  the  same  as  that 
found  in  the  HON.  The  following 
paragraphs  summarize  the  selected 
formats. 

For  storage  vessels,  the  format  of  the 
proposed  standards  is  dependent  on  the 
method  selected  to  comply  with  the 
standards.  If  tank  improvements  (e.g., 
internal  or  external  floating  roofs  with 
proper  seals  and  fittings)  are  selected, 
the  format  is  a  combination  of  design, 
equipment,  work  practice,  and 
operational  standards.  If  a  closed  vent 
system  and  control  device  are  selected, 
the  format  is  a  combination  of  design 
and  equipment  standards,  and  a  percent 
reduction  or  outlet  concentration.  As  an 
alternate  standard,  the  proposed  rule 
allows  emissions  from  storage  vessels  to 
be  vented  to  a  control  device 
continuously  achieving  an  outlet 
concentration  of  20  ppmv  of  organic 
HAP.  In  this  case  the  format  is  an  outlet 
concentration. 

For  continuous  process  vents,  the 
format  of  the  proposed  standards  is  also 
dependent  on  the  method  selected  to 
comply  with  the  standards.  If  a  control 
device  other  than  a  flare  is  used,  the 
formats  are  a  percent  reduction  or  an 
outlet  concentration.  If  a  flare  is 
selected,  the  format  is  a  combination  of 
equipment  and  operating  specifications. 
Like  storage  vessels,  the  proposed  rule 
allows  compliance  by  venting  emissions 
to  a  control  device  continuously 
achieving  an  outlet  concentration  of  20 
ppmv  of  organic  HAP. 

For  batch  process  vents  the  format 
depends  on  the  type  of  batch  process 
vent.  For  reactor  batch  process  vents,  a 
percent  reduction  and  an  emission  limit 
were  selected.  The  standard  requires 
that  emissions  are  reduced  by  a  certain 
percent  (i.e.,  93  percent  at  existing 
affected  sources  and  95  percent  at  new 
affected  sources)  over  the  batch  cycle. 
As  an  alternative,  the  standard  allows  a 
demonstration  that  emissions  are 
limited  to  0.017  kg  of  HAP  per 
megagram  of  product  at  existing  affected 
sources  or  0.01  kg  of  HAP  per  megagram 
of  product  at  new  affected  sources.  For 
non-reactor  batch  process  vents,  the 
standard  requires  that  emissions  for  the 
collection  of  non-reactor  batch  process 
vents  within  the  affected  source  are 
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reduced  by  68  percent  at  existing 
affected  sources  and  by  83  percent  at 
new  affected  sources.  Like  continuous 
process  vents,  if  a  flare  is  selected,  the 
format  is  a  combination  of  equipment 
and  operating  specifications.  Like 
storage  vessels  and  continuous  process 
vents,  the  proposed  rule  allows 
compliance  by  venting  emissions  to  a 
control  device  continuously  achieving 
an  outlet  concentration  of  20  ppmv  of 
organic  HAP. 

For  heat  exchange  systems,  a  work 
practice  standard  is  proposed.  This 
standard  requires  a  leak  detection  and 
repair  program  to  detect  and  repair  leaks 
of  organic  HAP  into  cooling  tower 
water. 

For  wastewater  streams  requiring 
control,  the  proposed  standards 
incorporate  several  formats:  equipment, 
operational,  work  practice,  and 
emission  standards.  The  particular 
format  selected  depends  on  which 
portion  of  the  wastewater  stream  is 
involved.  For  transport  and  handling 
equipment,  the  selected  format  is  a 
combination  of  equipment  standards 
and  work  practices.  For  the  reduction  of 
organic  HAP  from  the  wastewater 
stream  itself,  several  alternative  formats 
are  included,  including  alternative 
numerical  emission  limit  formats  and 
equipment  design  and  operation 
standard  for  a  steam  stripper.  For  vapor 
recovery  and  destruction  devices  other 
than  flares,  the  format  is  a  weight 
percent  reduction.  For  flares,  the  format 


is  a  combination  of  equipment  and 
operating  specifications. 

For  equipment  leaks,  the  proposed 
standards  incorporate  several  formats: 
equipment,  design,  base  performance 
levels  (e.g.,  maximum  allowable  percent 
leaking  valves),  work  practices,  and 
operational  practices.  Different  formats 
are  necessary  for  different  types  of 
equipment  because  of  the  nature  of  the 
equipment,  available  control 
techniques,  and  applicability  of  the 
measurement  method. 

F.  Summary  of  the  Proposed  Standards 

Detailed  information  describing  the 
approach  used  to  determine  MACT 
floors  and  the  consideration  of 
regulatory  alternatives  is  presented  in 
Section  V  of  this  preamble. 

The  proposed  standards  for  new  and 
existing  affected  sources  are 
summarized  in  Table  1  and  Table  2, 
respectively.  The  sections  below  present 
the  proposed  standards  by  emission 
point  and  present  the  alternative  20 
ppmv  of  organic  HAP  emission  limit. 

1 .  Storage  Vessels 

The  proposed  standard  for  storage 
vessels  at  existing  affected  sources  is  50 
percent  emission  reduction  for  storage 
vessels  meeting  the  following 
applicability  criteria: 
Aqueous  formaldehyde:  >10.000  gallons 

capacity  with  vapor  pressure  >0.47 

psia 
Non-aqueous  formaldehyde:  >10,160 

gallons  capacity  with  vapor  pressure 

>2.45  psia;  and  >90.000  gallons 


capacity  with  vapor  pressure  >0.45 
psia. 

For  storage  vessels  at  new  affected 
sources,  the  applicability  criteria  are  the 
same  but  the  control  levels  are  different. 
For^queous  formaldehyde  storage 
vessels,  the  control  level  is  50  percent, 
and  for  non-aqueous  formaldehyde 
storage  vessels,  the  control  level  is  95 
percent. 

2.  Continuous  Process  Vents 

The  proposed  standard  for  continuous 
process  vents  at  new  affected  sources 
utilizes  the  MACT  floor  level  of  control 
and  the  HON  process  vent  provisions  to 
establish  a  two-tiered  standard.  For 
continuous  process  vents  with  total 
resource  effectiveness  values  (TRE) 
greater  than  1.0  but  less  than  or  equal 
to  1.2,  85  percent  emission  reduction  is 
required  (i.e.,  MACT  floor).  For 
continuous  process  vents  with  a  TRE 
value  of  1.0  or  less,  98  percent  emission 
reduction  is  required  (i.e.,  HON).  For 
process  vents  with  a  TRE  value  greater 
than  1.2,  controls  are  not  required.  TRE 
values  are  determined  using  the  TRE 
equations  from  the  HON  for  a  thermal 
incinerator  with  70  percent  heat 
recovery.  As  an  alternative  to  the 
percent  reduction,  an  owner  or  operator 
may  demonstrate  that  the  selected 
controls  reduce  the  outlet  concentration 
to  20  ppmv. 

The  proposed  rule  does  not  contain 
any  requirements  for  the  control  of 
corftinuous  process  vents  at  existing 
affected  sources. 


Table  1  .—Proposed  Standards  for  New  Affected  Sources 


Emission  point 


Storage  Vessels 


Continuous  Process  Vents 


Reactor  Batch  Process  Vents 


Non-Reactor  Batch  Process  Vents 


Heat  Exchange  Systems 
Wastewater  


Applicability  criteha 


For  aqueous  formaldehyde  vessels;  vessels 
with  capacities  of  10,000  gallons  or  greater 
with  vapor  pressures  of  0.47  psia  or  greater. 
For  non-aqueous  formaldehyde  vessels; 
vessels  with  capacities  of  10,160  gallons  or 
greater  with  vapor  pressures  of  2.45  psia  or 
greater  and  vessels  with  capacities  of 
90,000  gallons  and  greater  with  vapor  pres- 
sures of  0.45  psia  and  greater. 

HON  TRE  value  calculations;  two  levels  of 
control. 


No  applicability  criteria,  all  reactor  batch  proc- 
ess vents  are  subject  to  control. 


Facility-wide  emissions  from  the  collection  of 
non-reactor  batch  process  vents  greater 
than  or  equal  to  0.23  Mg. 


No  applicability  criteria  ... 
HON  applicability  criteria 


Standard 


50  percent  control  OR  altemative  standard  of 
venting  to  a  control  device  continuously 
achieving  a  20  ppmv  outlet  concentration 
OR  95  percent  control  OR  altemative  stand- 
ard of  venting  to  a  control  device  continu- 
ously achieving  a  20  ppmv  outlet  concentra- 
tisn. 


85  percent  control  for  vents  with  TRE  greater 
than  1.0  but  less  than  or  equal  to  1.2  and 
98  percent  control  for  vents  with  TRE  equal 
to  or  less  than  1 0.0  OR  alternative  standard 
of  venting  to  a  control  device  contlnously 
achieving  a  20  ppmv  outlet  concentration. 

95  percent  control  over  the  batch  cycle;  or 
0.01  kilogram  of  HAP  per  megagram  of 
product;  OR  altemative  standard  of  venting 
to  a  control  device  continuously  achieving  a 
20  ppmv  outlet  concentration. 

83  percent  control  for  the  collection  of  norvre- 
actor  batch  process  vents  within  the  af- 
fected source;  OR  altemative  standard  of 
venting  to  a  control  device  continuously 
achieving  a  20  ppmv  outlet  concentration. 

Monitor  for  leaks. 

HON  control  level. 
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Table  1  .—Proposed  Standards  for  New  Affected  Sources— Continued 


Emission  point 


Equipment  Leaks 


Applicability  criteria 


HON  applicability  criteria ' 


Standard 


HON  leak  detection  and  repair  program. 


"Tfie  HON  has  an  exemption  for  equipment  components  in  organic  HAP  service  less  than  300  hours  per  year. 

Table  2.— Proposed  Standards  for  Existing  Affected  Sources 


Emission  point 


Storage  Vessels 


Applicability  aiteria 


Continuous  Process  Vents  .... 
Reactor  Batch  Process  Vents 


Non-Reactor  Batch  Process  Vents 


Heat  Exchange  Systems 

Wastewater  

Equipment  Leaks  


For  aqueous  fonmaldehyde  vessels;  vessels 
with  capacities  of  10,000  gallons  or  greater 
with  vapor  pressures  of  0.47  psia  or  greater. 
For  non-aqueous  formaldehyde  vessels; 
vessels  with  capacities  of  10,160  gallons  or 
greater  with  vapor  pressures  of  2.45  psia  or 
greater  and  tanks  with  capacities  of  90,000 
gallons  and  greater  with  vapor  pressures  of 
0.45  psia  and  greater. 

Not  applicable 

No  applrcability  criteria,  all  reactor  batch  proc- 
ess vents  are  subject  to  control. 


Facility-wide  emissions  from  non-reactor  batch 
process  vents  greater  than  or  equal  to  0.23 
Mg. 


Standard 


50  percent  control  OR  alternative  standard  of 
venting  to  a  control  device  continuously 
achieving  a  20  ppmv  outlet  concentration. 


No  applrcability  criteria  ... 

Not  applicable 

HON  applicability  criteria" 


•The  HON  has  an  exemption  for  equipment  components  in  organic  HAP  service  less  than  300  hours  per  year. 


No  standard  selected. 

93  percent  control  over  the  batch  cyde;  OR 
0.017  kilogram  of  HAP  per  megagram  of 
product;  OR  alternative  standard  of  venting 
to  a  control  devrce  continuously  achieving  a 
20  ppmv  outlet  concentration. 

68  percent  control  for  all  non-reactor  batch 
process  vents  within  the  affected  source; 
OR  alternative  standard  of  venting  to  a  con- 
trol device  continuously  achieving  a  20 
ppmv  outlet  concentratkjn. 

Monitor  for  leaks. 

No  standard  selected. 

HON  leak  detectk>n  and  repair  program. 


3.  Batch  Process  Vents 

Batch  process  vents  are  distinguished 
as  reactor  batch  process  vents  or  non- 
reactor  batch  process  vents  under  the 
proposed  standards,  and  are  discussed 
separately  in  this  section. 

Reactor  Batch  Process  Vents.  The 
proposed  standards  for  reactor  batch 
process  vents  at  new  affected  sources 
are  95  percent  emission  reduction  with 
an  alternative  emission  limit  of  0.01 
kilogram  of  HAP  per  megagram  of 
product.  The  proposed  standards  for 
reactor  batch  process  vents  at  existing 
affected  sources  are  93  percent  emission 
reduction  with  an  alternative  emission 
limit  of  0.017  kilogram  of  HAP  per 
megagram  of  product.  Because  there  are 
no  applicability  criteria  for  reactor  batch 
process  vents,  all  vents  require  control. 

Non-Reactor  Batch  Process  Vents.  The 
proposed  standard  for  non-reactor  batch 
process  vents  at  new  affected  sources  is 
an  overall  emissions  reduction  of  83 
percent  from  all  non-reactor  batch 
process  vents  within  the  affected  source 
for  affected  sources  with  emissions  from 
non-reactor  batch  process  vents  greater 
than  or  equal  to  0.25  tpy.  The  proposed 
standard  for  existing  affected  sources  is 
an  overall  emissions  reduction  of  68 
percent  for  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 


source  for  affected  sources  with 
emissions  from  the  collection  of  non- 
reactor  batch  process  vents  greater  than 
or  equal  to  0.23  Mg. 

4.  Heat  Exchange  Systems 

A  monitoring  program  to  detect  leaks 
from  the  process  into  the  cooling  water 
is  the  proposed  standard  for  heat 
exchange  systems  at  both  new  and 
existing  affected  sources.  This 
monitoring  program  is  the  same  as  the 
HON  program  (40  CFR  part  63,  subpart 
F). 

5.  Wastewater  Streams 

The  proposed  standard  for  wastewater 
streams  at  new  affected  sources  is  the 
HON.  No  standard  is  being  proposed  for 
existing  affected  sources. 

6.  Equipment  Leaks 

The  proposed  standard  for  equipment 
leaks  at  new  and  existing  affected 
sources  is  based  on  the  HON  (40  CFR 
part  63,  subpart  H).  Aspects  of  the 
proposed  standards  that  are  not  found 
in  the  HON  are:  (1)  The  option  to  group 
valves,  (2)  longer  monitoring 
frequencies  for  facilities  that 
demonstrate  lower  leak  frequencies  for 
valves  and  connectors,  (3)  delay  of 
repair  of  equipment  for  which  leaks 
have  been  detected  is  also  allowed  if  the 


owrner  or  operator  determines  that  repair 
personnel  would  be  exposed  to  an 
immediate  danger  if  attempting  to  repair 
without  a  process  shutdovim,  (4)  closed- 
vent  systems  designed  to  operate  at  a 
pressure  below  atmospheric  pressure 
may  be  used  to  comply,  and  (5)  an 
actual  annual  production  cutoff  of  800 
megagrams  per  year  (i.e.,  affected 
sources  that  maintain  actual  annual 
production  of  amino/phenolic  resins  is 
equal  to  or  less  than  800  megagrams  per 
year  are  exempt  from  the  equipment 
leaks  provisions). 

7.  Alternative  Standard 

As  an  alternative  to  the  standards 
presented  above  for  storage  vessels, 
continuous  process  vents,  reactor  batch 
process  vents,  and  non-reactor  batch 
process  vents,  an  owner  or  operator  may 
choose  to  meet  an  alternative  emission 
limit.  Under  the  alternative  emission 
limit,  vent  streams  requiring  control 
may  be  vented  to  a  control  device 
continuously  achieving  an  outlet 
concentration  of  20  ppmv  of  organic 
HAP.  This  alternative  emission  limit 
differs  from  the  20  ppmv  alternatives 
that  accompany  the  percent  reduction 
requirements  for  storage  vessels  and 
continuous  process  vents  in  that  a 
performance  test  specific  to  an 
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individual  emission  point  is  not 
required.  Instead,  an  initial 
demonstration  that  the  control  device 
cxjntinuously  achieves  an  outlet   . 
Qoncentration  of  20  ppmv  of  organic 
HAP  is  required.  Continuous 
compliance  is  demonstrated  through 
continuous  monitoring  of  the  control 
device  outlet  concentration. 

G.  Compliance  and  Performance  Test 
Provisions 

Compliance  and  performance  test 
provisions,  to  include  group 
determination  procedures,  contained  in 
the  proposed  rule  are  based  on  the 
HON,  but  there  are  several  important 
exceptions.  First,  test  methods  are 
different  because  of  the  specific  HAP 
emitted  by  amino/phenolic  resin 
facilities.  Second,  the  specific 
provisions  for  batch  process  vents  are 
based  on  the  provisions  from  the 
promulgated  Group  IV  Polymers  and 
Resins  NESHAP  (40  CFR  part  63 
Subpart  JJI). 

Because  of  the  specific  HAP  emitted 
by  amino/phenolic  resin  facilities,  the 
test  methods  specified  in  the  HON  are 
not  completely  adequate  for  the 
proposed  rule.  Specifically, 
formaldehyde  is  not  adequately  detected 
using  either  Method  18  or  Method  25A 
of  appendix  A.  40  CFR  part  60. 
Therefore,  the  following  test  methods 
have  been  added  specifically  for 
formaldehyde:  Methods  316  and  320. 
Method  316  is  a  manual  method  that 
was  proposed  with  the  Mineral  Wool 
NESHAP  (62  FR  25370)  and  Method  320 
is  an  FTIR-based  method  that  was 
proposed  with  the  Portland  Cement 
NESHAP  (63  FR  14181).  Further, 
Method  18  does  not  always  adequately 
detect  methanol,  and  Method  308  has 
been  included  as  an  option  for  testing 
for  methanol. 

Under  the  proposed  rule,  OMmers  or 
operators  of  control  devices  receiving 
9.1  Mg/yr  (10  tpy)  or  less  of 
imcontroUed  HAP  emissions  are  not 
required  to  conduct  a  performance  test 
and  instead  may  perform  a  design 
evaluation  to  demonstrate  compliance 
with  the  proposed  rule. 

Each  type  of  emission  point  is 
discussed  briefly  in  the  paragraphs 
below. 

1.  Storage  Vessels 

The  proposed  standards  for  storage 
vessels  refer  directly  to  the  HON  storage 
vessel  provisions.  The  group  status  of 
storage  vessels  is  determined  based  on 
the  storage  vessel  capacity  and  vapor 
pressure  of  the  stored  material.  The 
proposed  rule  includes  a  table 
specifying  storage  vessels  that  are  Group 
1  and  therefore  require  control.  There  is 


no  requirement  for  an  emissions  test  or 
engineering  assessment  to  determine  the 
group  status  of  a  storage  vessel. 

Compliaiice  demonstration  provisions 
include  periodic  visual  inspections  of 
vessels,  roof  seals,  and  fittings,  as  well 
as  internal  inspections. 

2.  Continuous  Process  Vents 

The  proposed  standards  for 
continuous  process  vents  refer  directly 
to  the  HON  process  vent  provisions. 
Under  the  referenced  provisions,  an 
owner  or  operator  is  required  to  either 
calculate  a  TRE  index  value  to 
determine  whether  each  continuous 
process  vent  is  a  Group  1  or  Group  2 
vent,  or  the  owner  or  operator  can  elect 
to  comply  with  the  continuous  process 
vent  control  requirements  without 
calculating  the  TRE  index.  The  TRE 
index  value  is  determined  after  the  last 
recovery  device  in  the  process  or  prior 
to  venting  to  the  atmosphere.  The  TRE 
calculation  involves  an  emissions  test  or 
engineering  assessment  and  use  of  the 
TRE  equations  in  the  proposed  rule. 

Performance  test  provisions  are 
included  for  Group  1  continuous 
process  vents  to  verify  that  the  control 
device  achieves  the  required 
performance. 

3.  Batch  Process  Vents 

There  are  no  group  determination 
procedures  for  reactor  batch  process 
vents  because  all  reactor  batch  process 
vents  are  subject  to  control  under  the 
proposed  rule.  For  non-reactor  batrh 
process  vents,  control  is  required  for 
affected  sources  with  0.25  tons  per  year 
or  more  of  uncontrolled  emissions  from 
the  collection  of  non-reactorbatch 
process  vents  within  the  affected  source. 
Procedures  for  determining 
uncontrolled  emissions  from  non- 
reactor  batch  process  vents  are  included 
in  the  proposed  rule.  For  those  affected 
sources  required  to  control  non-reactor 
batch  process  vents,  an  owner  or 
operator  can  choose  to  not  control  some 
non-reactor  batch  process  vents,  as  long 
as  emissions  from  the  collection  of  non- 
reactor  batch  process  vents  are  reduced 
by  the  specified  percentage. 
Performance  test  provisions  are 
included  to  verify  the  efficiency 
achieved  by  the  control  device. 

Compliance  is  demonstrated  by 
showing  that  for  the  batch  cycle,  if  an 
individual  reactor  batch  process  vent  is 
being  controlled,  or  on  an  overall  basis, 
if  non-reactor  batch  process  vents  are 
being  controlled,  the  specified  percent 
reduction  is  achieved.  To  demonstrate 
this,  an  emissions  profile  must  be 
developed  that  identifies  each  batch 
emission  episode  included  in  the  batch 
process  vent  and  characterizes 


emissions  from  each  batch  emission 
episode  on  a  mass  emitted  per  unit  time 
basis.  Using  this  emissions  profile,  the 
owner  or  operator  must  show  that  the 
periods  of  under-control  and  over- 
control  of  emissions  balance  and  the 
bat(!h  cycle  percent  reduction  or  the 
overall  percent  reduction  is  achieved. 
The  proposed  rule  contains  procedures 
for  estimating  emissions  from 
individual  batch  emission  episodes, 
estimating  control  device  efficiency,  and 
for  demonstrating  that  the  required 
percent  reduction  is  achieved. 

Procedures  for  demonstrating 
compliance  with  the  alternative 
kilogram  of  HAP  per  megagram  of 
product  emission  limit  are  also  included 
in  the  proposed  rule. 

4.  Heat  Exchange  Systems 

There  are  no  performance  test 
requirements  for  heat  exchange  systems. 
Compliance  is  demonstrated  through 
the  monitoring  of  cooling  water  to 
detect  leaks  in  heat  exchange  systems.  If 
a  leak  is  detected,  the  heat  exchange 
system  must  be  repaired. 

5.  Wastewater 

The  proposed  standards  for 
wastewater  refer  directly  to  the  HON 
wastewater  provisions.  For 
demonstrating  compliance  with  the 
various  requirements  (i.e.,  group 
detferminations,  demonstrations  of 
control  device  performance,  or 
demonstrations  of  treatment  processes), 
the  proposed  rule  allows  the  owners  or 
operators  to  either  conduct  performance 
tests  or  to  document  compliance  using 
engineering  calculations. 

6.  Equipment  Leaks 

The  proposed  standards  for 
equipment  leaks  refer  directly  to  the 
HON  equipment  leak  provisions.  The 
proposed  rule  retains  the  use  of  Method 
21  to  detect  leaks.  Method  21  requires 
a  portable  organic  vapor  analyzer  to 
monitor  for  leaks  from  equipment  in 
use.  A  "leak"  is  a  concentration 
specified  in  the  regulation  for  the  type 
of  equipment  being  monitored  and  is 
based  on  the  instrument  response  to 
methane  (the  calibration  gas)  in  air.  The 
observed  screening  value  may  require 
adjustment  for  response  factor  relative 
to  aaethane  if  the  weighted  response 
factor  of  the  stream  exceeds  a  specified 
multiplier.  The  proposed  rule  requires 
the  use  of  Method  18  to  determine  the 
organic  content  of  a  process  stream. 

H.  Monitoring  Requirements 

The  proposed  rule  requires 
monitoring  of  HAP  emissions  and 
.control  and  recovery  device  operating 
parameters.  HAP  emissions  are 
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monitored  directly  as  part  of  complying 
with  the  kilogram  of  HAP  emissions  per 
megagram  of  product  limits  for  reactor 
batch  process  vents  or  as  part  of  the  20 
ppmv  alternative  standard.  Control 
device  operating  parameters  are 
monitored  as  part  of  complying  with  the 
percent  reduction  requirements  of  the 
proposed  rule. 

Continuous  parameter   lonitoring  is 
required  for  control  devices.  Exceptions 
to  this  are  that  control  devices 
controlling  less  than  1  ton  per  year  of 
uncontrolled  emissions  are  exempt  from 
continuous  monitoring  but  the  owner  or 
operator  must  conduct  a  daily  or  per 
batch  demonstration  that  the  control 
device  is  operating  properly.  Second, 
owners  or  operators  of  control  devices 
serving  storage  vessels  are  not  required 
to  conduct  parameter  monitoring  unless 
the  owner  or  operator  specifies 
continuous  monitoring  in  the 
monitoring  plan  required  by  the 
referenced  HON  provisions.  However,  if 
a  control  device  is  used,  the  owners  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed 
for  compliance  demonstration  purposes. 
Further,  if  a  control  device  serves  both 
a  storage  vessel  (s)  and  another  emission 
point  subject  to  the  proposed  rule,  the 
control  device  is  subject  to  continuous 
parameter  monitoring  if  the  other 
emission  point  is  subject  to  continuous 
parameter  monitoring. 

Parameters  must  be  monitored  when 
emissions  are  vented  to  the  control 
device.  The  proposed  rule  directly 
references  the  HON  monitoring 
requirements  for  continuous  process 
vents,  storage  vessels,  and  wastewater. 
However,  there  are  general  monitoring 
requirements  specified  in  the  proposed 
rule  (e.g.,  establishment  of  parameter 
monitoring  levels)  that  apply  to  all 
emission  points. 

The  proposed  rule  identifies 
parameters  to  be  monitored  for  most 
control  devices  expected  to  be  used  for 
emission  points  regulated  by  the 
proposed  rule.  Parameter  monitoring 
levels  are  established  based  on  design 
evaluation  for  control  devices  with 
uncontrolled  emissions  less  than  10 
tons  per  year.  For  all  other  control 
devices  required  to  conduct  continuous 
parameter  monitoring,  parameter 
monitoring  levels  are  established  based 
on  a  performance  test,  but  can  be 
supplemented  by  manufacturer's 
recommendations  and/ or  an  engineering 
assessment.  If  an  owner  or  operator 
chooses  to  supplement  results  of  the 
performance  test  using  manufacturer's 
recommendations  and/or  engineering 
assessment,  the  established  parameter 
monitoring  level  is  subject  to  review 
and  approval  by  the  Administrator. 


Parameter  monitoring  averages  are 
determined  based  on  all  recorded 
values,  except  for  values  recorded  under 
certain  conditions,  for  example  under 
conditions  of  start-up,  shutdown,  or 
malfunction.  Parameter  averages  must 
be  daily  averages  for  control  devices 
serving  continuous  process  vents,  waste 
management  units,  storage  vessels  (if 
required),  or  equipment  leaks. 
Parameter  averages  may  be  either  batch 
cycle  daily  averages  or  block  averages 
for  batch  process  vents.  Parameter 
averages  based  on  batch  cycle  daily 
averages  cover  a  24-hour  period,  based 
on  the  defined  operating  day,  and  may 
or  may  not  cover  multiple  batch  cycles 
for  the  batch  process  vent.  A  batch  cycle 
daily  average  may  also  cover  partial 
batch  cycles,  therefore  the  proposed  rule 
requires  that  the  information  required  to 
calculate  parameter  monitoring 
compliance  for  partial  batch  cycles  be 
provided.  Parameter  averages  based  on 
block  averages  cover  the  complete  batch 
cycle,  regardless  of  the  length  of  time  for 
the  batch  cycle. 

There  are  two  types  of  violations 
under  the  proposed  rule;  violations  of 
the  operating  limit  and  violations  of  the 
emission  limit.  Violations  of  the 
operating  limit  occur  when  not  enough 
operating  parameter  monitoring  data  are 
available  to  constitute  a  valid  day's 
worth  of  data  or  when  the  average  is 
above  the  maximum  or  below  the 
minimum  established  value.  The 
proposed  rule  requires  that  75  percent 
of  the  possible  data  points  are  recorded 
and  are  valid  during  a  day.  Violations  of 
the  emission  limit  occur  when  a  control 
device  fails  to  meet  the  20  ppmv 
alternative  standard  allowed  for 
continuous  process  vents,  batch  process 
vents,  and  storage  vessels,  or  when  a 
control  device  fails  to  meet  the  kilogram 
of  HAP  per  megagram  of  product 
emission  limits  for  batch  process  vents. 
There  is  one  situation  where  an 
exceedance  of  an  operating  parameter  is 
considered  a  violation  of  the  emission 
limit.  When  the  exit  gas  temperature 
monitoring  data  for  a  condenser  shows 
an  exceedance,  it  is  considered  a 
violation  of  the  emission  limit. 

Provisions  for  alternate  monitoring 
parameters  are  included  in  the  proposed 
rule.  An  owner  or  operator  must  apply 
for  approval  to  monitor  an  alternate 
parameter. 

/.  Recordkeeping  and  Reporting 
Requirements 

The  general  recordkeeping  and 
reporting  requirements  of  this  subpart 
are  very  similar  to  those  found  in  the 
HON.  The  proposed  rule  also  relies  on 
the  provisions  of  subpart  A  of  40  CFR 
part  63.  A  table  included  in  the 


proposed  rule  designates  which  sections 
of  subpart  A  apply  to  the  proposed  rule. 
Specific  recordkeeping  and  reporting 
requirements  for  each  type  of  emission 
point  are  also  included  in  the  proposed 
rule.  The  proposed  rule  references  the 
recordkeeping  and  reporting 
requirements  for  continuous  process 
vents,  storage  vessels,  wastewater,  and 
equipment  leaks. 

The  proposed  rule  requires  sources  to 
keep  records  and  submit  reports  of 
information  necessary  to  document 
compliance.  Records  must  be  kept  for  5 
years.  The  following  reports  must  be 
submitted  to  the  Administrator  as 
appropriate:  (1)  Precompliance  Report, 

(2)  Notification  of  Compliance  Status, 

(3)  Periodic  Reports,  and  (4)  Other 
Reports.  The  requirements  for  each  of 
the  four  reports  are  summarized  below. 
In  addition,  sources  complying  with  the 
equipment  leak  requirements  contained 
in  subpart  H  must  follow  the 
recordkeeping  and  reporting 
requirements  of  subpart  H. 

1.  Precompliance  Report 

The  Precompliance  Report  would  be 
due  no  later  than  12  months  prior  to  the 
compliance  date.  The  Precompliance 
Report  includes  the  following,  as 
appropriate:  compliance  extension 
requests;  requests  to  monitor  alternative 
parameters;  intent  to  use  alternative 
controls;  intent  to  use  the  alternative 
continuous  monitoring  and 
recordkeeping  allowed  by  the  rule; 
demonstration  that  the  emissions 
estimation  equations  for  batch  process 
vents  are  not  appropriate;  and 
information  related  to  establishing 
parameter  monitoring  levels,  if  required. 

2.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
would  be  due  150  days  after  the  affected 
source's  compliance  date.  It  includes 
the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved  for  emission  points  required  to 
apply  controls  by  the  proposed  rule. 
Such  information  includes,  but  is  not 
limited  to,  the  results  of  any 
performance  tests;  one  complete  test 
report  for  each  test  method  used  for  a 
particular  kind  of  emission  point;  TRE 
determinations  for  continuous  process 
vents;  design  analyses  for  storage 
vessels  and  wastewater  emission  points 
and  for  certain  batch  process  vents;  and 
monitored  parameter  levels  for  each 
emission  point  and  supporting  data  for 
the  designated  level. 

3.  Periodic  Reports 

Generally,  Periodic  Reports  would  be 
submitted  semiannually.  However,  there 
is  an  exception.  The  Administrator  may 
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request  that  the  owner  or  operator 
submit  quarterly  reports  for  certain 
emission  points  that  the  Administrator 
identifies.  After  1  year,  semiannual 
reporting  can  be  resumed,  unless  the 
Administrator  requests  continuation  of 
quarterly  reports. 

Periooic  Reports  would  include 
information  required  to  be  reported 
imder  the  recordkeeping  and  reporting 
provisions  for  each  emission  point.  For 
continuously  monitored  parameters,  the 
data  on  those  periods  when  the 
parameters  are  above  the  maximum  or 
below  the  minimum  established  levels 
are  included  in  the  reports.  Periodic 
Reports  would  also  include  results  of 
any  performance  tests  conducted  during 
the  reporting  period  and  instances  when 
required  inspections  revealed  problems. 

4.  Other  Reports 

Other  reports  required  imder  the 
proposed  rule  include:  the  notification 
of  inspections  required  for  storage 
vessels;  reports  of  changes  to  the 
primary  product  for  an  APPU  or  process 
unit;  reports  of  addition  of  one  or  more 
APPUs,  addition  of  one  or  more 
emission  points,  or  change  in  the  group 
status  of  emission  points. 

V.  Rationale  for  Proposed  Standards 

A.  Selection  of  Hazardous  Air 
Pollutants  for  Control 

Of  the  188  compounds  Usted,  only  a 
limited  number  are  emitted  from  amino/ 
phenohc  resin  facilities.  Because  the 
EPA  judged  that  it  was  unnecessary  to 
require  facilities  to  test  for  all  188  HAP, 
a  list  of  the  specific  HAP  to  be  regulated 
in  the  proposed  rule  was  developed. 
However,  all  188  listed  HAP  must  be 
considered  in  any  major  source 
determination  under  the  General 
Provisions  to  40  CFR  part  63. 

To  select  which  HAP  are  to  be 
regulated  under  the  proposed  NESHAP, 
the  EPA  evaluated  the  emissions  data 
provided  by  the  industry  in  the  1992 
Information  Collection  Request.  Based 
on  this  evaluation,  the  EPA  is  proposing 
that  the  follov«ng  specific  HAP  be 
nagulated  xmder  the  proposed  NESHAP: 
formaldehyde,  methanol,  phenol, 
xylenes  (isomers  and  mixtures),  toluene, 
o-Cresol,  m-Cresol,  p-Cresol,  ethylene 
glycol,  styrene,  methyl  ethyl  ketone, 
ediyl  benzene,  naphthalene,  cresol/ 
cresylic  acid  (isomers  and  mixtures), 
glycol  ethers,  diethanolamine,  aniline. 


methyl  isobutyl  ketone,  acrylamide, 
biphenyl,  and  dimethyl  formamide. 

B.  Selection  of  Emission  Points 

Emissions  from  the  production  of 
amino/phenolic  resins  were  identified 
as  occiuring  from  storage  vessels, 
continuous  process  vents,  batch  process 
vents,  heat  exchange  systems, 
wastewater,  and  equipment  leaks.  Batch 
process  vents  are  distinguished  as  being 
reactor  batch  process  vents  or  non- 
reactor  batch  process  vents.  The  EPA  is 
proposing  standards  for  all  of  these 
types  of  emission  points  in  the  proposed 
rule. 

Non-reactor  batch  process  vents 
include,  but  are  not  limited  to,  filter 
presses,  batch  drying  operations,  weigh 
tanks,  holding  tanks,  distillation 
systems,  and  flaking  belt  operations. 
Many  facihties  did  not  report  the 
presence  of  non-reactor  batch  process 
vents,  but  the  EPA  judged  that  all 
facilities  had  some  number  of  these 
types  of  batch  process  vents.  Because  of 
the  discrepancy  within  the  gathered 
data,  the  EPA  judged  that  including 
non-reactor  batch  process  vents  with 
reactor  batch  process  vents  in  the 
development  of  the  MACT  floor  could 
result  in  a  level  of  control  for  non- 
reactor  batch  process  vents  that  was  not 
representative  of  the  controls  present  at 
existing  soiut:es.  A  primary  factor  in 
making  this  judgment  was  the  fact  that 
only  three  of  the  best  performing  5 
facilities,  in  terms  of  reactor  batch 
process  vent  control,  reported  non- 
reactor  batch  process  vents. 

In  addition,  because  heat  exchange 
systems  have  been  identified  as  a 
potential  soiux«  of  emissions,  the  EPA 
judges  that  proposing  a  standard  to 
cover  this  emission  point  is  warranted. 
However,  the  EPA  is  not  aware  if  any 
heat  exchange  systems  exist  in  the 
amino/phenohc  resin  industry  and 
would  like  to  solicit  comments  from 
interested  persons  on  this  subject.  The 
request  for  comment  on  heat  exchange 
systems  is  discussed  in  Section  VI  of 
this  preamble. 

C.  Determination  of  the  Proposed 
Standards 

The  sections  below  present  the 
rationale  for  determining  MACT  floors 
by  emission  point,  regulatory 
alternatives  beyond  the  MACT  floor. 


alteipative  standards  (Section  C.7)  and 
action  taken  to  address  predicted 
adverse  economic  impacts  to  small 
businesses  (Section  C.8).  Heat  exchange 
systems  are  not  discussed  in  this  section 
because  no  MACT  floor  determination 
was  made.  A  more  detailed  explanation 
of  the  development  of  the  proposed 
standards  is  set  forth  in  the  Basis  and 
Purpose  Dociunent  (BPD),  which 
supplements  this  preamble  and  is 
available  from  the  docket. 

1.  Storage  Vessels 

The  MACT  floor  for  existing  sources 
for  categories  with  30  or  more  sources 
is  based  on  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  (for  which  the  Administrator 
has  emission  information)."  (CAA 
section  112(d)(3))  Here,  the  "source"  is 
the  amino/phenolic  resin  facility. 
Bec§use  EPA  has  emissions  information 
for  40  amino/phenolic  resins  facilities 
that  are  major  sources,  the  best 
performing  12  percent  of  existing 
sources  is  represented  by  the  best 
performing  5  facilities.  The  best 
performing  5  facilities  were  selected 
based  on  the  same  approach  as  used  in 
developing  the  MACT  floor  for  storage 
vessels  under  the  HON.  Applicability 
criteria  and  control  levels  for  the  MACT 
floor  were  also  developed  using  the 
HON  approach. 

For  existing  sources,  the  HON 
approach  determines  whether  or  not 
there  is  control  at  the  MACT  floor  by 
considering  the  overall  control  status  of 
each  facility  independently,  judging 
each  facility  as  controlled  or 
uncontrolled  based  on  a  predominance 
of  controlled  or  uncontrolled  storage 
vessels.  For  example,  if  8  out  of  10 
storage  vessels  eire  controlled  at  a  given 
facility,  the  overall  control  status  of  that 
facility  is  "controlled."  Next,  the  HON 
approach  looks  at  a  predominance  of  the 
best  performing  5  facilities.  For 
example,  if  at  least  3  out  of  the  5 
facilities  are  considered  "controlled,"  a 
MACT  floor  of  control  is  considered  to 
exist.  Table  3  presents  a  sununary  of  the 
number  of  uncontrolled  and  controlled 
storage  vessels  at  each  of  the  best 
performing  5  facilities  and  presents  the 
HON  approach  finding  that  the  existing 
souH^e  MACT  floor  is  "controlled." 


Table  3.— Storage  Vessels  at  the  Best  performing  5  Facilities 


rts  would  be 
awever,  there 
listrator  may 


Company 

Location 

Chemical 

Vapof 

pressure 

(psia) 

Size  (gal) 

Control 

Control 
device  ef- 
ficiency 
percent 

Emissions 

No.  tanks 

Uncont. 
MgVr 

Cont. 
Mg/yr 

1  ■ 

5  Iks 

15tks 

Borden  

Borden  

Fayetteville,  NC 

Fayetteville,  NC 

aqueous  fomiaWehyde 

aqueous  fomiakJehyde 

0.47 
0.47 

55.000 
16.000 

ScnWwr  

Scrubber  

50 
50 

912 
812 

456 
406 
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Table  3.— Storage  Vessels  at  the  Best  Performing  5  Facilities— Continued 


No.  tanks 


2tKs 
1  tk  .. 
1  tk.. 
1  tk  .. 
8tks 
2tks 
3tks 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 
1  tk  ... 


Company 


1  tk 


1  tk  . 


Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 
Borden  ... 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Cytec 

Simpson 

Timber. 
Simpson 

Timber. 
Simpson 

Timber. 


Locatnn 


Fayetteville,  NC 
Fayetteville.  NC 
Fayetteville,  NC 
Fayetteville,  NC 
Louisville,  KY  .... 
Louisville,  KY  .... 
Louisville,  KY  .... 
Louisville,  KY  .... 

Louisville,  KY  

Wallingford,  CT  ., 
Walllngford,  CT  .. 
Wallingford.  CT .. 
Wallingford,  CT  .. 
Wallingford,  CT  .. 
Wallingford,  CT  .. 
Wallingford.  CT  .. 
Wallingford,  CT .. 
Wallingford.  CT  .. 
Wallingford,  CT  .. 
Wallingford,  CT  .. 
Portland,  OR 


Chemical 


Portland,  OR  . 
Portland,  OR  . 


phenol 

methanol  distillate 

methanol  distillate 

aqueous  formakjehyde 
aqueouis  formakjehyde 

distillate 

phenol 

ethylene  glycol 

toluene 

methanol  distillate 

methanol  distillate 

methanol  distillate 

methanol 

methanol 

methanol  wash  

recovered  methanol 

methyl  formcel  

methanol  wash  

xylene  

aqueous  formaMehyde  . 
aqueous  formakjehyde  . 

methanol 


Vapor 

pressure 

(psia) 


phenol 


<0.01 
1.63 
1.63 
0.47 
0.47 
1.63 
<0.01 
<0.01 
0.71 
1.63 
1.63 
1.63 
2.45 
2.45 
2.45 
2.45 
0.45 
2.45 
<1.5 
0.15 
0.47 

1.93 

<0.01 


Size  (gal) 


25,000 
30,000 
20,000 
10,000 
20.000 
20.300 
20,300 
20,000 
4,500 
20,000 
11,600 
15,000 
50,000 
50,000 
10.159 
10,000 
90,000 
10,159 
15,000 
90,000 
47,972 

80,926 


Control 


51,702    None 


None  

None  

None  

Scrubber 
Scrubber 

None  

None  

None  

None  

None  

None  

None 

Scrubber 
Scrubber 
Scrubber 

None  

Scrubber 
Scrut>ber  . 

None  

Scrubber  , 
Scrubber  . 

None  


Control 

device  el- 

fciency 

percent 


0 

0 

0 

50 

50 

0 

0 

0 

0 

0 

0 

0 

95 

95 

95 

0 

95 

95 

0 

95 

85 


Emissions 


Uncont. 
Mg/yr 


260 

73 

49 

33 

704 

695 

500 

1 

1 

2981 

2865 

2865 

946 

946 

625 

600 

452 

222 

70 

32 

1420 

280 

160 


Com. 
Mg/yr 


260 

73 

49 

16 

352 

695 

500 

1 

1 

2981 

2865 

2865 

47 

47 

31 

600 

23 

11 

70 

2 

213 

280 

160 


^p%  '^^"^J^ifr^^^'y^T^^l^  ^P"'"'"'^  '°  ^'^  ^"'"^e  vessel,  while  the  uncontrolled  and  controlled  emissions  (tt>/yr)  apply  collectively  to  the 


group  I 

The  HON  approach  expresses 
applicability  criteria  in  terms  of  vapor 
pressure  and  storage  vessel  capacity 
cutoffs.  Once  a  finding  of  "controlled" 
is  made  for  the  MACT  floor,  vapor 
pressure  and  capacity  cutoffs  are 
developed  that  include  those  storage 
vessels  at  the  baseline  that  are 
controlled  and  exclude  storage  vessels 
that  are  uncontrolled  at  the  baseline. 
More  than  one  set  of  vapor  pressure  and 
storage  vessel  capacity  cutoffs  may  be 
developed,  as  was  the  case  for  the 
existing  source  MACT  floor.  The 
following  applicability  criteria  were 
developed: 

aqueous  formaldehyde:  >10,000  gallons 
capacity  with  vapor  pressure  >0.47 
psia 

Non-aqueous  formaldehyde:  >10,160 
gallons  capacity  with  vapor  pressure 
>2.45  psia;  and  >90,000  gallons 
capacity  with  vapor  pressure  >0.45 
psia. 

Two  sets  of  criteria  were  developed 
because  the  storage  vessels  in  the  best 
performing  5  facility  data  set  naturally 
lend  themselves  to  division  based  on 
the  material  stored  (i.e.,  aqueous 
formaldehyde  or  other  materials),  and 
because  the  HON  approach  requires  that 
storage  vessels  that  are  not  controlled  at 
the  baseline  be  excluded  by  the 
applicability  criteria. 

The  MACT  floor  is  established  based 
on  the  control  levels  at  the  baseline.  Of 
the  best  performing  5  facilities,  there  are 
a  total  of  36  controlled  storage  vessels 


of  which  6  are  controlled  to  95  percent, 
1  is  controlled  to  85  percent,  and  29  are 
controlled  to  50  percent.  The  median 
and  mode,  which  is  50  percent,  was 
chosen  to  represent  the  MACT  floor 
control  level. 

The  MACT  floor  for  new  sources  is  set 
by  the  best  controlled  source.  Using  the 
HON  approach  for  new  sources,  the  best 
controlled  source  (here,  the  best 
controlled  amino/phenolic  resin 
facility)  is  identified  based  on  the 
absolute  number  of  storage  vessels 
controlled. 

The  Borden,  Fayetteville  facility  is  the 
best  controlled  source  based  on  absolute 
number  of  storage  vessels  controlled. 
However,  the  only  controlled  storage 
vessels  are  aqueous  formaldehyde 
storage  vessels  and  this  leaves  storage  of 
other  raw  materials  (i.e.,  non-aqueous 
formaldehyde)  unaddressed.  The  Cytec, 
Wallingford  facility  is  the  next  best 
controlled  facility  based  on  the  absolute 
number  of  storage  vessels  controlled 
and  includes  other  raw  materials  among 
the  controlled  vessels.  The  Borden, 
Fayetteville  facility  is  the  best 
controlled  facility  for  aqueous 
formaldehyde  storage  vessels,  and  the 
Cytec,  Wallingford  facility  is  the  best 
controlled  facility  for  non-aqueous 
formaldehyde  storage  vessels.  Therefore, 
separate  floors  were  set  for  aqueous 
formaldehyde  and  non-aqueous 
formaldehyde  storage  vessels. 

Like  the  process  for  existing  sources, 
vapor  pressure  and  capacity  cutoffs 


were  developed  that  include  those 
storage  vessels  that  are  controlled  at 
baseline  and  exclude  storage  vessels 
that  are  uncontrolled  at  baseline.  The 
storage  vessels  at  the  Borden, 
Fayetteville  facility  were  used  to 
develop  the  aqueous  formaldehyde 
criteria,  and  the  storage  vessels  at  the 
Cytec,  Wallingford  facility  were  used  to 
develop  the  non-aqueous  formaldehyde 
criteria.  The  following  storage  vessel 
applicability  criteria  were  developed: 
Aqueous  formaldehyde:  >  10,000  gallons 
capacity  with  vapor  pressure  >0.47 
psia. 
Non-aqueous  formaldehyde  >  10,160 
gallons  capacity  with  vapor  pressure 
>2.45  psia;  and  >  90,000  gallons 
capacity  with  vapor  pressure  >  0.45 
psia. 

The  applicability  criteria  for  existing 
and  new  sources  are  coincidentally  the 
same  because  of  the  large  number  of 
storage  vessels  at  the  Borden, 
Fayetteville  facility. 

The  control  level  for  the  new  source 
MACT  floor  is  established  based  on  the 
control  levels  at  the  best  controlled 
facility.  For  aqueous  formaldehyde 
storage  vessels,  the  best  controlled 
facility  is  the  Borden,  Fayetteville 
facility.  For  non-aqueous  formaldehyde 
storage  vessels,  the  best  controlled 
facility  is  the  Cytec,  Wallingford  facility. 

The  aqueous  formaldehyde  storage 
vessels  at  the  Borden,  Fayetteville 
facility  are  all  controlled  to  50  percent. 
Therefore,  the  MACT  floor  for  aqueous 
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Emissions 

cont. 

Cont. 

g/yr 

Mg/yr 

260 

260 

73 

73 

49 

49 

33 

16 

704 

352 

695 

695 

500 

500 

1 

1 

1 

I 

2981 

2981 

2865 

2865 

2865 

2865 

946 

47 

946 

47 

625 

31 

600 

600 

452 

23 

222 

11 

70 

70 

32 

2 

1420 

213 

280 

280 

160 

160 

collectively  to  the 


formaldehyde  storage  vessels  is  50 
percent.  At  the  Cytec,  Wallingford 
facility  some  non-aqueous 
formaldehyde  storage  vessels  are 
controlled  and  some  are  not  controlled. 
The  applicability  criteria  presented 
above  separate  the  controlled  tanks  from 
the  uncontrolled  tanks.  All  of  the 
controlled  tanks  are  controlled  to  95 
percent.  Therefore,  the  MACT  floor  for 
non-aqueous  formaldehyde  storage 
vessels  is  95  percent. 

2.  Continuous  Process  Vents 

The  available  data  indicate  that  only 
three  facilities  had  continuous  process 
vents  and  only  one  of  the  three  facilities 
had  applied  controls.  The  only 
continuous  process  vents  identified  by 
the  available  data  were  dryer  vents. 

The  MACT  floor  for  existing  sources 
is  set  by  the  average  performance 
achieved  by  the  best  performing  12 
percent  of  existing  sources.  Here,  the 
amino/phenolic  resin  facility  is  the 
"source."  Because  there  are  40  amino/ 
phenolic  resin  facilities  in  the  source 
category  for  which  EPA  has  emissions 
information,  the  best  performing  12 
percent  of  existing  affected  sources  is 
represented  by  the  best  performing  5 
facilities.  Because  only  one  facility  was 
identified  as  controlling  its  continuous 


process  vents,  the  MACT  floor  for 
existing  sources  is  no  control. 

The  MACT  floor  for  new  sources  is  set 
by  the  best  controlled  source.  The  best 
controlled  amino/phenolic  resin  facility** 
has  a  scrubber  with  an  85  percent 
control  efficiency.  Therefore,  the  MACT 
floor  level  of  control  is  85  percent  for 
continuous  process  vents  that  meet  the 
applicability  criterion.  The  applicability 
criterion  chosen  to  represent  the 
specific  continuous  process  vents  that 
are  controlled  at  the  MACT  floor  is  the 
HON  total  resource  effectiveness  (TRE) 
equation  for  a  thermal  incinerator  with 
70  percent  heat  recovery.  This 
applicability  criterion  was^  selected 
because  the  HON  process  vent 
provisions  were  relied  upon  for  part  of 
the  standard  and  using  the  same 
applicability  criterion  to  define  the 
MACT  floor  provides  a  consistent 
approach  for  the  rule. 

The  expression  of  applicability 
criteria  is  limited  to  the  TRE  equation 
for  a  thermal  incinerator  with  70 
percent  heat  recovery  because  there  was 
only  one  set  of  vent  stream  data,  which 
did  not  allow  the  EPA  to  evaluate  a 
range  of  stream  conditions  that  were 
controlled  versus  those  that  were  not 
controlled.  This  TRE  value  of  1.2  was 
calculated  using  the  vent  stream  data  for 


the  continuous  process  vents  setting  the 
85  percent  MACT  floor. 

3.  Batch  Process  Vents 

As  indicated  in  Section  IV,  batch 
process  vents  were  distinguished  as 
reactor  batch  process  vents  or  non- 
reactor  batch  process  vents  for  the 
purposes  of  the  proposed  rule.  Reactor 
and  non-reactor  batch  process  vents  are 
discussed  separately  in  this  section. 

Reactor  Batch  Process  Vents 

The  MACT  floor  for  existing  sources 
is  set  by  the  average  performance 
achieved  by  the  best  performing  12 
percent  of  existing  sources.  Here,  the 
"source"  is  the  amino/phenolic  resin 
facility.  Because  there  are  40  amino/ 
phenoUc  resin  facilities  in  the  source 
category  for  which  EPA  has  emissions 
information,  the  best  performing  12 
percent  of  existing  sources  is 
represented  by  the  best  performing  5 
facilities.  Each  of  the  best  performing  5 
facilities  had  applied  secondary  controls 
to  each  of  their  reactor  batch  process 
vents;  this  fact  necessitates  that  the 
proposed  rule  require  control  of  all 
reactor  batch  process  vents  with  no 
applicability  criteria.  Table  4  presents 
the  data  for  the  best  performing  5 
facilities  in  terms  of  reactor  batch 
process  vent  controls. 


Table  4.— Best  performing  Facilities  for  Reactor  Batch  Process  Vents  based  on  Applied  Secondary 

controls" 

Facility 

Type  of  resin 

Production  of 

methylated 

resins  (N  or 

percent) 

Collocated 
with  form- 
aldehyde 
plant  (Y/N) 

Secondary  controls 

Emission  fac- 
tor (lb  HAP/ 
1000  lb  pro- 
duction) 

Ranbar 

Georgia  Pacific,  Taylorsville,  MS  

P 

A/P 

A/P 

P 

A 

N 

N 

5-10% 

N 

100% 

N 
Y 
N 
Y 
N 

thermal  indnarator  (95  percent)  

catalytic  indnerator  (95  percent)  

caustic  treatment  f93  oercenH  

0.84 
0.01 
0.017 

Bor 
Sol 

den,  Louisville,  Ky 

utia,  Addyston,  OH 

scoibber  (90  percent)  

scrubber  (85  percent)  

CBI" 
CBI" 

•The  data  on  this  table  is  restricted  to  the  17  fadlities  that  were  contacted  during  the  recent  data  gathering  effort. 
bCBI  means  Confidential  Business  Information. 


"he  data  set  used  for  determining  the 
MACT  floor  was  limited  to  the  17 
facilities  for  which  the  1992  ICR 
responses  indicated  that  secondary 
controls  had  been  applied  to  reactor 
batch  process  vents.  These  facilities 
were  contacted  via  telephone  during 
1997  and  were  asked  a  series  of 
questions  in  order  to  clarify  the  data 
that  were  reported  in  the  1992  ICR 
responses.  Some  of  the  topics  that  were 
covered  during  the  teleconferences 
included  the  presence  and  purpose  of  a 
primary  condenser,  emissions  before 
and  after  the  primary  condenser, 
efficiency  of  die  primary  condenser  and 
secondary  control  devices,  whether  the 
facility  was  collocated  with  a 


formaldehyde  plant,  and  whether  the 
facility  produced  methylated  resins. 

In  considering  the  best  performing  5 
facilities  based  on  applied  secondary 
controls,  the  data  were  evaluated  to 
determine  if  the  collocation  with 
formaldehyde  plants  or  the  production 
of  methylated  resins  influenced  the 
application  of  secondary  controls, 
specifically  the  use  of  combustion 
devices.  No  patterns  emerged.  One 
combustion  device  is  at  a  phenolic 
producer  (Ranbar)  that  does  net  produce 
any  methylated  resins  and  is  not 
collocated  with  a  formaldehyde  plant. 
The  other  combustion  device  is  at  an 
amino/phenolic  producer  (Georgia 
Pacific,  Taylorsville)  that  does  not 


produce  any  methylated  resins  and  is 
collocated  with  a  formaldehyde  plant. 

In  addition,  the  data  were  evaluated 
for  patterns  of  applied  secondary 
controls  versus  the  production  capacity 
of  facilities.  Again,  no  patterns  emerged. 
One  combustion  device  is  located  at  a 
816  Mg/yr  producer  (Ranbar),  and  the 
other  combustion  device  is  located  at  a 
69,853  Mg/yr  producer  (Georgia  Pacific, 
Taylorsville).  These  production 
capacities  are  typical  small  and  large 
facilities,  respectively. 

In  conclusion,  because  of  the  good 
distribution  of  methylators  and  non- 
methylators,  facilities  collocated  with 
formaldehyde  plants  and  those  not,  and 
amino  only,  phenolic  only,  and  amino/ 
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phenolic  producers  within  the  best 
performing  5  facilities,  the  best 
performing  5  facilities  were  considered 
representative  of  the  industry. 

The  EPA  considered  two  options  for 
the  MACT  floor.  The  options  considered 
included  selecting  the  percent  reduction 
for  the  median  facility  or  averaging  the 
percent  reduction  values  for  the  best 
performing  5  facilities,  and  then 
determining  the  alternate  kilogram  of 
HAP  per  megagram  of  product  emission 
limit  in  a  similar  manner.  The  option 
selected  uses  the  median  facility  for 
establishing  the  percent  reduction  and 
the  alternate  emission  limit.  The 
Georgia  Pacific,  Port  Wentworth  facility 
represents  the  median  facility  of  the  best 
performing  5.  Using  the  percent 
reduction  value  and  the  emission  factor 
for  this  facility,  the  MACT  floor  was 
selected  as  93  percent  emission 
reduction  with  an  alternative  emission 
limit  of  0.017  kilogram  of  HAP  per 
megagram  of  product. 

Tne  option  of  averaging  the  percent 
reductions  for  the  best  performing  5 
facilities  was  not  selected  because 
providing  the  corresponding  alternate 
emissions  limit  would  require  averaging 
the  emissions  factors  for  the  best 


performing  5  facilities.  Because  the 
emission  factor  for  Ranbar  (0.84 
kilogram  of  HAP  per  megagram  of 
product)  is  much  higher  than  would  be 
expected  for  a  facility  with  a 
combustion  device,  the  EPA  judged  that 
this  approach  would  not  provide  a 
reasonable  alternative  emissions  limit. 

The  MACT  floor  for  new  sources  is  set 
by  the  best  controlled  source  (here,  the 
best  controlled  amino/phenolic  resin 
facility).  In  selecting  the  best  controlled 
facility,  the  Ranbar  and  Georgia  Pacific, 
Taylorsville  facilities  were  considered 
as  equally  controlled.  Because  the 
emission  factor  for  the  Ranbar  facility  is 
judged  to  be  exceptionally  high 
considering  the  reported  secondary 
controls,  the  Georgia  Pacific, 
Taylorsville  facility  was  selected  as  the 
best  controlled  facility.  Therefore,  the 
MACT  floor  for  reactor  batch  process 
vents  at  new  affected  sources  was 
selected  as  95  percent  emission 
reduction  with  an  alternative  emission 
limit  of  0.01  kilogram  of  HAP  per 
megagram  of  product. 

Non-Reactor  Batch  Process  Vents 

The  MACT  floor  for  existing  sources 
is  set  by  the  average  performance  for  the 


best  performing  12  percent  of  existing 
sources.  Here,  the  amino/phenolic  resin 
facility  is  the  "source."  Because  there 
are  40  amino/phenolic  resin  facilities  in 
the  source  category  for  which  EPA  has 
emissions  information,  the  best 
performing  12  percent  of  existing 
sources  is  represented  by  the  best 
performing  5  facilities.  The  best 
performing  5  facilities  were  selected 
based  on  the  overall  emission  reduction 
achieved  by  for  non-reactor  batch 
process  vents  by  each  facility.  All  of  the 
best  performing  5  facilities  had  applied 
controls  to  some  of  their  non-reactor 
batch  process  vents,  and  2  of  the  best 
performing  5  facilities  had  applied 
controls  to  all  of  their  non-reactor  batch 
process  vents.  This  baseline  control 
situation,  smd  the  limited  data  set 
available  for  the  analysis,  led  the  EPA 
to  consider  a  single  option  for  the 
development  of  existing  source  MACT 
floor  based  on  achieving  a  specified 
emission  reduction  for  the  collection  of 
non-reactor  batch  process  vents  within 
the  affected  source.  Based  on  the  data 
presented  in  Table  5,  an  average  facility- 
wide  emission  reduction  value  was 
calculated  as  68  percent. 


Table  5.— Best  Performing  5  Facilities  For  Non-Reactor  Batch  Process  Vents  Based  on  Overall  Percent 

Reduction 


Company 


Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 
Schenectady  .. 


Location 


Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 
Rotterdam 

Junction, 

NY. 


Emission 
point 


E14 

E5/E6 

E7 

E4 

E15/E16 

E20 

E19 

E21 

E22/E23 

E24 


Emission  point 
deschplion 


Weigh  tank  .... 

Separator 
Tank. 

How  Tank  

HoWing  Tank 

Mix  Tank  Unit 

Separator  Unit 

Hold  Tank  

Recycle  Sys- 
tem. 

Recycle  Tank 
Flaking  belt  ... 


Unconfd 
emis. 
(tpy) 


0.247 
24.1 
25.2 
12.1 

7.31 
21.7 

6.76 

0.182 

2.31 

5.67 


Cont'd 
emis. 
(tpy) 


0.247 
0.241 
0.252 
12.1 
0.3654 
0.11 
0.879 
0.182 
0.0231 
2.84 


Primary  con- 
trol devce 


None 


Condenser  ... 
Condenser  ... 

None  

Condenser  ... 
Condenser  .... 
Condenser  .... 

None  

Condenser  .... 
Scrubtjer  


Primary 
devce 
eff.% 


NR 


NR 


99 


Second,  con- 
trol device 


NR 
NR 
87 

99 
NR 


None. 
Scrubber 

None  

None. 

Scrubber 

Scrubber 

None. 

None. 

None. 

None. 


Second,  de- 
vee  etf.% 


NR 


NR 


NR 


Combined 
eff.% 


99.5 
NR 

95 
99.5 


Borden  

Louisville.  KY 

E1A 

Weigh  Tank/ 
Fixed  Roof. 

0.25 

Borden  

Louisville,  KY 

E2A 

Weigh  Tank/ 
Fixed  Roof. 

0.5 

Borden  

Louisville.  KY 

E8 

Recovery 
(phenol). 

0.004 

Overall  Emission  Reductkxi  for  non-reactor  batch  process  vents  is  83.7  percent 


0.12 

Scrubber  

90 

None. 

0.05 

Scrubber  

90 

None. 

0.004 

None  

None. 

Facility-wi 
from  non-rea 
were  chosen 
because  it  w£ 
and  because 
applicability 
level,  should 
opposed  to  a 
specific  valu 
emissions  cu 
represents  th 
uncontrolled 
reactor  batch 
in  the  best  p« 
value  was  se 
facilities  incl 
floor  would  1 
applicability 

Putting  tog 
applicability 
for  non-react 
existing  sour 
emissions  rei 
the  collectioi 
process  vent; 
sources  with 
from  the  coll 
process  vent; 
0.23  Mg/yr  (( 

The  MAC] 
by  the  best  c 
overall  emiss 
approach,  th 
achieves  an  i 
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Table  5.— Best  Performing  5  Facilities  For  Non-Reactor  Batch  Process  Vents  Based  on  Overall  Percent 

Reduction— Continued 


Company 

Locatkxi 

Emission 
point 

Emission  point 
description 

Unconfd 
emis. 
(tpy) 

Cont'd 
emis. 

(tpy) 

Primary  con- 
trol device 

Primary 
device 
ef1.% 

Second,  con- 
trol device 

Second.de- 
vee  en.% 

Comtwned 

etl.% 

BottJen  

Louisville.  KY 

Ell 

Cooling  & 
Flaking. 

0.005 

0.005 

Scrubber  

90 

^<one. 

Dynachem 


Overall  Emission  Reduction  tor  non-reactor  batch  process  vents  is  77  percent 


Georgetown. 
IL. 


E9 


Weigh  Tank . 


0.25 


0.075 


Scrubt)er 


72 


None. 


Overall  Emission  Reduction  for  non-reactor  batch  process  vents  is  70  percent 


Solutia 

Solutia 

Solutia 

Addyston.  OH 
Addyston.  OH 
Addyston,  OH 

E3 
E4 
E7 

Methanol 

weigh  tank. 
FonnaWehyde 

weigh  tank. 
Distillation 

Overhead 

0.81 

0.014 

1.44 

0.81 

0.014 

0.22 

Vapor  balance 

None  

Scrubber  

NR 

None. 
None. 
None. 

S5 

Solutia 

SoWia 

Addyston,  OH 
Addyston,  OH 

E6 
EB 

Tank. 
Distillation 

Feed  Tank. 
Distillation 

Bottom 

Tank. 

0.261 

o.:^5? 

0.039 
0.053 

Scrubber  

Scrubber  

85 
85 

1 

None. 
None. 

Overall  Emission  Reduction  lor  non-reactor  batch  process  vents  is  60.5  percent 


BOKJen 
Botden 
Bofden 


Fayetteville, 

NC. 
Fayetteville. 

NC. 
Fayetteville, 

NC. 


E2 
E2 
E2 


Weigh  Tank . 
Weigh  Tank  . 
Weigh  Tank  . 


0.084 
0.264 
0.209 


0.042 
0.132 
0.1045 


Scrubber 
Scrubber 
Scrubber 


50 
50 
50 


None. 
None. 
None. 


Overall  Emission  Reduction  for  non-reactor  batch  process  vents  is  50  percent 


Facility-wide  uncontrolled  emissions 
from  non-reactor  batch  process  vents 
were  chosen  as  the  applicability  criteria, 
because  it  was  the  only  available  data, 
and  because  the  EPA  judged  that  the    - 
applicability  criteria,  like  the  control 
level,  should  be  an  overall  value  as 
opposed  to  an  individual  process  vent 
specific  value.  The  uncontrolled 
emissions  cutoff  of  0.23  Mg/yr  (0.25  tpy) 
represents  the  smallest  facility-wide 
uncontrolled  emissions  from  non- 
reactor  batch  process  vents  for  a  facility 
in  the  best  performing  5.  The  smallest 
value  was  selected  to  ensure  that  all  the 
facilities  included  in  setting  the  MACT 
floor  would  be  represented  by  the 
applicability  criteria. 

Putting  together  the  control  level  and 
applicability  criteria,  the  MACT  floor 
for  non-reactor  batch  process  vents  at 
existing  sources  requires  an  overall 
emissions  reduction  of  68  percent  for 
the  collection  of  non-reactor  batch 
process  vents  within  the  source  for 
sources  with  uncontrolled  emissions 
from  the  collection  of  non-reactor  batch 
process  vents  greater  than  or  equal  to 
d.23  Mg/yr  (0.25  tpy). 

The  MACT  floor  for  new  sources  is  set 
by  the  best  controlled  source.  Using  the 
overall  emission  reduction  for  a  facility 
approach,  the  best  controlled  facility 
achieves  an  overall  emission  reduction 


of  83.7  percent;  this  value  was  rounded 
dowm  to  83  percent. 

The  CAAA  states  that  existing  source 
MACrr  can  be  less  stringent  than  new 
source  MACT.  By  implication,  new 
source  MACTT  cannot  be  less  stringent 
than  existing  source  MACT.  Therefore, 
the  uncontrolled  facility-wide  emissions 
cutoff  of  0.23  Mg/yr  (0.25  tpy)  was  used 
because  the  uncontrolled  emissions  at 
the  best  controlled  facility  are  96  Mg/yr 
(106  tpy).  If  the  value  of  96  Mg/yr  (106 
tpy)  were  used,  the  new  source  standard 
would  be  less  stringent  than  the  existing 
source  standard.  Therefore,  the  MACT 
floor  for  non-reactor  batch  process  vents 
at  new  sources  requires  an  overall 
emissions  reduction  of  83  percent  from 
the  collection  of  nomreactor  batch 
process  vents  within  the  source  for 
sources  with  imcontrolled  emissions 
from  the  collection  of  non-reactor  batch 
process  vents  greater  than  or  equal  to 
0.23  Mg/yr  (0.25  tpy). 

4.  Wastewater  Streams 

The  MACT  floor  for  existing  and  new 
sources  is  based  on  controls  at  baseline. 
No  facilities  that  are  major  sources  were 
identified  as  controlling  their 
wastewater.  Therefore,  the  MACT  floor 
for  existing  and  new  sources  is  no 
control. 


5.  Equipment  Leaks 

The  MACT  floor  for  existing  sources 
is  set  by  the  average  performance  for  the 
best  performing  12  percent  of  existing 
souxes.  Here,  the  amino/phenolic  resin 
facility  is  the  "source."  Because  there 
are  40  amino/phenoUc  resin  facilities  in 
the  source  category  for  which  EPA  has 
emissions  information,  the  best 
performing  12  percent  of  existing 
sources  is  represented  by  the  best 
performing  5  facilities.  The  only  source 
identified  as  having  a  leak  detection  and 
repair  (LDAR)  program  subject  to  local. 
State,  or  Federal  regulations  is  Solutia's 
Springfield,  MA,  facility.  A  number  of 
oth*y  facilities  have  been  identified  as 
having  a  maintenance-type  LJDAR 
program.  These  maintenance-type 
programs  are  likely  to  be  less  effective 
at  roducing  emissions  than  the  LDAR 
program  in  place  at  the  Solutia, 
Springfield  facility.  Unfortunately,  no 
information  is  available  to  quantify  the 
emission  reduction  being  achieved  from 
these  maintenance-type  programs. 
Therefore,  the  average  of  the  best 
performing  5  facilities  cannot  be  defined 
at  this  time,  and  the  MACT  floor  for 
equipment  leaks  for  existing  sources  is 
considered  to  be  no  control. 

The  MACT  floor  for  new  sources  is  set 
by  the  best  controlled  source  (here,  the 
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best  controlled  amino/phenolic  resins 
facility).  As  noted  in  the  previous 
paragraph,  only  one  affected  source  has 
been  identified  as  having  a  LDAR 
program  as  the  result  of  local.  State,  or 
Federal  regulations,  while  others  have  a 
maintenance- type  LDAR  program. 
Therefore,  the  MACT  floor  for  new 
affected  sources  is  represented  by  the 
LDAR  program  at  the  Solutia, 
Springfield  facility. 

6.  Regulatory  Alternatives  Beyond  the 
MACT  Floor 

This  section  discusses  the  regulatory 
alternatives  beyond  the  MACT  floor  that 
were  evaluated  for  each  of  the  six 
emission  points  where  applicable. 

The  MACT  floor  for  storage  vessels  at 
existing  sources  was  identified  as  50 
percent.  The  MACT  floor  for  storage 
vessels  at  new  sources  was  identified  as 
50  percent  for  aqueous  formaldehyde 
storage  vessels  and  95  percent  for  non- 
aqueous formaldehyde  storage  vessels. 
For  those  storage  vessels  with  a  50 
percent  emission  reduction  MACT  floor, 
the  EPA  judged  that  the  incremental 
emission  reductions  and  costs  would 
result  in  an  incremental  cost 
effectiveness  value  that  was 
imacceptable.  This  judgment  was  based 
on  the  small  incremental  emission 
reduction  that  would  be  achieved  versus 
the  large  incremental  cost  in  moving 
from  a  Scrubber  to  a  combustion  device. 
Although  the  change  in  percentage  from 
50  percent  to  95  percent  appears  to  be 
significant,  the  low  level  of  HAP 
emitted  from  the  storage  vessels  in  this 
source  category  would  yield  a  small 
incremental  emission  reduction  being 
achieved. 

The  HON  process  vent  provisions 
were  evaluated  as  a  regulatory 
alternative  beyond  the  MACT  floor  for 
continuous  process  vents.  Evaluation  of 
the  available  data  indicated  that  none  of 
the  continuous  process  vents  for  which 
data  were  available  would  meet  the 
HON  TRE  applicability  criteria  of  1.0. 
For  existing  sources,  the  TRE  values 
ranged  from  4.4  to  93.2.  For  new 
sources,  the  TRE  values  range  from  1.2 
to  25.4. 

Based  on  the  calculated  TRE  values, 
it  is  very  unlikely  that  any  continuous 
process  vents  at  an  existing  source 
would  be  caught  by  the  HON  TRE 
applicability  criteria.  As  the  TRE  values 
show  (i.e..  4.4  to  93.2).  these  types  of 
continuous  process  vents  are  not  cost- 
effective  to  control.  Therefore,  the  HON 
process  vent  provisions  were  not 
selected  as  the  regulatory  alternative  for 
existing  sources. 

While  the  TRE  values  show  that  none 
of  the  continuous  process  vents 
considered  in  the  analysis  would  be 


caught  by  the  HON  TRE  applicability  for 
new  sources,  the  EPA  judged  that  if  a 
new  source  were  to  have  a  continuous 
process  vent  within  the  cost- 
effectiveness  accepted  by  the  EPA  (i.e.. 
with  a  TRE  of  1.0  or  less),  it  should  be 
controlled.  Therefore,  a  two-tiered 
approach,  utilizing  the  MACT  floor 
level  of  control  for  some  continuous 
process  vents  and  the  HON  provisions 
for  other  continuous  process  vents,  was 
chosen  as  the  regulatory  alternative  for 
new  affected  sources.  The  HON 
provisions  were  included  in  the  selected 
regulatory  alternative  because  it  has 
been  proven  through  past  analyses  that 
the  HON  provisions  are  a  cost  effective 
approach  for  controlling  continuous 
process  vents.  A  two-tiered  approach 
was  used  because  the  MACT  floor  is 
more  stringent  than  the  HON;  the  MACT 
floor  controls  continuous  process  vents 
that  the  HON  would  not  control. 

The  proposed  standard  for  continuous 
process  vents  at  new  sources  utilizes  the 
MACT  floor  level  of  control  and  the 
HON  process  vent  provisions  to 
establish  a  two-tiered  standard.  For 
continuous  process  vents  with  a  TRE 
greater  than  1.0  but  less  than  1.2,  85 
percent  emission  reduction  is  required 
(i.e.,  MACT  floor).  For  continuous 
process  vents  with  a  TRE  value  of  1.0 
or  less,  98  percent  emission  reduction  is 
required  (i.e.,  HON).  For  process  vents 
with  a  TRE  value  greater  than  1.2, 
controls  are  not  required.  TRE  values 
are  estimated  using  the  TRE  equations 
frt)m  the  HON  for  a  thermal  incinerator 
with  70  percent  heat  recovery. 

The  proposed  rule  does  not  contain 
any  requirements  for  the  control  of 
continuous  process  vents  at  existing 
sources. 

Because  the  MACT  floor  level  of 
control  for  reactor  batch  process  vents  at 
existing  sources  was  based  on  scrubbers 
with  93  percent  control,  the  next  step 
was  to  consider  combustion  controls  as 
a  regulatory  alternative  beyond  the 
MACT  floor.  However,  this  option  was 
not  chosen,  because  the  EPA  judged  that 
the  incremental  emission  reductions 
and  costs  would  result  in  an 
incremental  cost  effectiveness  value  that 
was  unacceptable.  This  judgment  was 
based  on  the  small  incremental 
emission  reduction  that  would  be 
achieved  in  moving  from  93%  emission 
reduction  to  95%  or  98%  emission 
reduction  versus  the  large  incremental 
cost  in  moving  from  a  scrubber  to  a 
combustion  device. 

Not  enough  information  on  beyond 
the  MACT  floor  options  for  non-reactor 
batch  process  vents  was  available  to 
justify  selecting  a  regulatory  alternative 
beyond  the  MACT  floor. 


A  monitoring  program  to  detect  leaks 
from  the  process  into  the  cooling  water 
was  selected  as  the  standard  for  heat 
exchange  systems.  This  monitoring 
program  is  the  same  as  the  HON 
program  (subpart  F). 

Because  heat  exchange  systems  have 
been  identified  as  a  potential  source  of 
emissions,  the  EPA  judges  that 
proposing  a  standard  to  cover  this 
emission  point  is  warranted.  However, 
the  EPA  is  not  aware  if  any  heat 
exchange  systems  exist  in  the  amino/ 
phenolic  resin  industry  and  would  like 
to  solicit  comments  frt>m  interested 
persons  on  this  subject.  The  request  for 
conunent  on  heat  exchange  systems  is 
discussed  in  Section  VI  of  this 
preamble. 

The  HON  was  considered  as  a 
regulatory  alternative  for  both  existing 
and  new  sources  for  wastewater 
streams.  To  evaluate  the  HON  as  a 
regidatory  alternative,  the  available 
stream  data  were  compared  to  the  HON 
applicability  criteria.  No  wastewater 
streams  were  affected  by  the  HON 
existing  source  or  new  source 
applicability  criteria.  It  should  be  noted 
that  there  were  very  little  data  available 
for  wastewater  streams  and  that  for 
those  streams  for  which  data  were 
available,  the  data  were  partial  (i.e., 
indicating  either  wastewater  flow  or 
HAP  concentration,  but  not  both). 
However,  based  on  the  data,  it  appeared 
unlikely  that  a  wastewater  stream  would 
be  covered  by  the  HON  appUcability 
criteria. 

The  EPA  conducted  an  analysis  to 
determine  if  a  wastewater  stream  that 
was  covered  at  the  limit  of  the 
applicability  criteria  (i.e.,  having  just 
enough  flow  and  just  enough  HAP 
concentration)  would  be  cost  effective  to 
control.  The  results  of  this  analysis  were 
that  cost  effectiveness  values  ranged 
bom  $300  per  ton  of  HAP  removed  to 
$41,100  per  ton  of  HAP  removed.  Based 
on  these  residts,  the  EPA  judged  that  the 
HON  would  be  an  acceptable  regulatory 
alternative.  However,  the  best  available 
data  do  not  indicate  that  any  wastewater 
streams  at  existing  affected  soiures  will 
definitely  require  control.  Without  an 
indication  that  imposition  of  the  HON 
wastewater  standards  would  achieve 
any  amount  of  emission  reductions  at 
existing  sources,  the  EPA  did  not  find 
the  cost  of  the  applicability  analysis  and 
recordkeeping  and  reporting 
requirements,  which  would  be 
experienced  regardless  of  whether  or 
not  a  wastewater  stream  required 
control,  to  be  justified.  Therefore, 
wastewater  streams  at  existing  sources 
are  not  required  to  be  controlled. 

However,  the  HON  was  chosen  by  the 
EPA  as  the  standard  for  new  sources. 
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The  EPA  believes  that  because  new 
sources  will  already  be  required  to 
characterize  their  emissions  for  the  Title 
V  permit  application,  the  additional  cost 
of  the  applicability  analysis  associated 
with  the  wastewater  provisions  would 
be  acceptable  given  the  potential  for 
reducing  emissions. 

For  equipment  leaks  at  existing 
sources,  two  regulatory  alternatives 
were  identified— (1)  40  CFR  part  60, 
subpart  W  and  (2)  the  HON  LDAR 
program  under  40  CFR  part  63,  subpart 
H.  For  new  sources,  the  regulatory 
alternative  evaluated  was  the 
application  of  the  HON  LDAR  program, 
because  the  MACT  floor  is  equivalent  to 
the  subpart  program. 

In  conducting  the  regulatory  analysis, 
there  are  several  items  that  need  to  be 
identified  to  determine  whether  or  not 
any  of  the  regulatory  alternatives  are 
cost  effective.  First,  component  counts 
for  each  of  the  major  sources  need  to  be 
determined.  Second,  estimates  of 
emissions  and  emission  reductions  need 
to  be  made.  Third,  the  costs  associated 
with  the  LDAR  programs  need  to  be 
estimated.  The  details  of  the  methods 
used  in  the  regulatory  alternative 
analysis  are  presented  in  Chapter  6  of 
the  Basis  &  Purpose  Document. 

Table  6  presents  the  results  of  the  cost 
effectiveness  analysis  for  both  new  and 
existing  sources.  As  seen  in  Table  6,  the 
average  cost  effectiveness  of 
implementing  the  SOCMI  Subpart  VV 
LDAR  program  (i.e.,  a  program 
equivalent  to  the  MACT  floor  for  new 
sources)  from  baseline  at  each  of  the 
amino/phenolic  resin  facilities  is  $4,207 
per  megagram  of  emission  reduction. 
The  average  incremental  cost 
effectiveness  of  implementing  the  HON 
LDAR  program  from  baseline  is  $2,608 
per  megagram  of  emission  reduction. 
The  average  incremental  cost 
effectiveness  of  going  from  the  SOCMI 
Subpart  W  program  to  the  HON 
program  is  $1,343  per  megagram  of 
emission  reduction. 

The  EPA  judged  the  cost  effectiveness 
values  associated  with  the  HON  LDAR 
program  to  be  reasonable  and,  therefore, 
selected  the  HON  LDAR  program  as  the 
proposed  standards  for  equipment  leaks 
at  both  existing  and  new  affected 
sources. 

Table  6.— Summary  of  Regulatory 
Analysis  for  Equipment  Leaks 


Table  6.— Summary  of  Regulatory 
Analysis  for  Equipment  Leaks— 
Continued 
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7.  Alternative  Standard 

The  proposed  rule  would  provide  an 
alternative  standard  for  storage  vessels, 
continuous  process  vents,  and  batch 
process  vents  that  are  equipped  with 
add-on  control  devices.  The  alternative 
standard  requires  that  emissions  from 
these  types  of  emission  points  be  vented 
to  a  control  device  that  is  continuously 
achieving  an  outlet  concentration  of  20 
ppmv.  For  emissions  points  vented  to 
such  a  control  device,  it  is  not  necessary 
to  calculate  the  percent  reduction 
achieved  by  the  control  device.  Any 
storage  vessels,  continuous  process 
vents,  or  batch  process  vents  not  vented 
to  such  a  control  device  are  subject  to 
the  other  control  provisions  in  the 
proposed  rule.  All  process  vent  and 
storage  vessel  emissions  that  are 
manifolded  to  a  common  control  device 
are  considered  as  one  regulated  entity 
under  the  alternative  standard. 

As  determined  during  the 
development  of  the  HON,  20  ppmv  is 
the  physical  limit  that  a  combustion 
device  can  be  expected  to  achieve.  For 
purposes  of  the  proposed  rule,  setting 
an  alternative  standard  that  is 
equivalent  to  the  level  achieved  through 
combustion  is  equivalent  to  or  more 
stringent  than  the  MACT  floors  and  the 
selected  standards  for  the  proposed  rule. 

The  alternative  standard  is  included 
because  the  EPA  believes  that  there  will 
be  a  number  of  facilities  and  State 
^regulators  that  will  benefit  from  a 
regulatory  alternative  that  encourages 
aggregating  and  treating  emissions  with 
a  state-of-the-art  common  control 
device.  The  alternative  standard 
included  in  the  proposed  rule  can  be 
applied  to  individual  emission  points 
that  have  emissions  that  are  controlled 
with  add-on  control  devices  or  to 
emission  points  that  are  manifolded 
together  prior  to  treatment  in  an  end-of- 
line  control  device  (or  series  of  devices). 


8.  Implementation  of  a  800  Megagram 
per  Vear  Production  Cutoff  for 
Equipment  Leaks 

In  response  to  the  prediction  by  the 
economic  impacts  analysis  that  5 
facilities  (3  small  businesses)  may 
experience  a  product  line  closure  (see 
Section  VII. F)  based  on  implementing 
the  standards  described  in  Sections 
V.C.I  through  V.C.6  of  this  preamble, 
the  EPA  reevaluated  those  areas  where 
the  selected  standard  was  more 
stringent  than  the  MACT  floor  (see 
Section  V.C.6  of  this  preamble).  The 
only  emission  point  where  the  selected 
standard  was  more  stringent  than  the 
MACT  floor  was  equipment  leaks.  The 
EPA  also  evaluated  those  facilities 
predicted  to  experience  adverse 
economic  impacts.  The  EPA  found  that 
4  of  these  facilities,  including  the  3 
facilities  owned  by  small  businesses; 
had  the  lowest  actual  annual  production 
of  all  40  major  sources  expected  to  be 
subject  to  the  proposed  rule,  and  the 
range  of  production  values  for  these  4 
facilities  was  distinctive  from  the  fifth 
facility  predicted  to  experience  a 
product  line  closure.  When  the 
requirement  to  comply  with  the 
equipment  leak  provisions  was  removed 
from  the  4  facilities  with  the  lowest 
prodtiction  values,  a  revised  economic 
impacts  analysis  showed  that  predicted 
product  line  closures  were  reduced  from 
a  product  line  closure  at  5  facilities  to 
only  2  facilities.  These  2  facilities  are 
comprised  of  1  of  the  4  facilities  for 
which  equipment  leak  costs  were 
dropped  and  the  fifth  facility  (i.e.,  the 
faciljty  with  production  distinctive  from 
the  other  4  facilities).  Further,  the  two 
facilities  still  predicted  to  experience  a 
product  line  closure  were  not  owned  by 
small  businesses.  Based  on  the  results 
above,  the  EPA  implemented  an  actual 
annaal  production  cutoff  of  800 
megagrams  per  year  for  the  equipment 
leaks  requirements. 

The  EPA  took  this  action  to  mitigate 
adverse  impacts  to  small  businesses 
while  staying  within  statutory 
requirements.  The  value  of  800 
megagrams  per  year  was  selected  based 
on  inspection  of  the  data  and  a 
sensitivity  analysis.  First,  based  on 
inspection  of  the  data,  all  4  facilities 
reported  actual  annual  production 
values  less  than  800  megagrams  per 
year.  Second,  a  sensitivity  analysis 
showed  that  when  equipment  leak  costs 
were  removed  for  the  "fifth  facility,"  the 
economic  analysis  still  predicted 
product  line  closure  for  this  facility. 
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D.  Selection  of  the  Format  of  the 
Proposed  Rule 

The  proposed  standards  adopt  the 
formats  found  in  the  HON  for  the 
following  emission  points:  storage 
vessels,  continuous  process  vents, 
wastewater,  equipment  leaks,  and  heat 
exchange  systems.  The  Federal  Register 
notice  for  the  proposed  HON  (57  FR 
62608;  December  31,  1992)  provides  the 
rationale  for  the  selection  of  the  specific 
formats  used  in  the  final  rule  for  the 
HON.  Justification  for  use  of  a  work 
practice  standard  for  equipment  leaks, 
as  opposed  to  a  numerical  limit,  is 
included  in  the  HON  rationale;  such 
justification  is  required  under  Section 
112(h)  of  the  Clean  Air  Act 
Amendments.  The  EPA  finds  no  reason 
for  changing  those  formats  and, 
therefore,  has  adopted  the  same  formats 
for  this  proposed  rule  as  have  been 
promulgated  for  the  HON. 

For  batch  process  vents,  three  formats 
were  selected.  For  reactor  batch  process 
vents,  the  proposed  rule  requires  that 
emissions  are  reduced  by  a  certain 
percent  (i.e.,  93  percent  at  existing 
sources  and  95  percent  at  new  sources) 
over  the  batch  cycle.  As  an  alternative, 
the  proposed  rule  allows  a 
demonstration  that  emissions  are 
limited  to  0.017  kilogram  of  HAP  per 
megagram  of  product  at  existing  sources 
or  0.01  kilogram  of  HAP  per  megagram 
of  product  at  new  sources.  For  non- 
reactor  batch  process  vents,  the 
proposed  rule  requires  that  the 
emissions  from  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  are  reduced  by  68 
percent  at  existing  sources  and  by  83 
percent  at  new  sources.  For  sources 
with  0.23  Mg/yr  (0.25  tpy)  or  more  of 
uncontrolled  emissions  from  the 
collection  of  non-reactor  batch  process 
vents  within  the  source. 

For  reactor  batch  process  vents,  the 
need  to  establish  a  format  that 
considered  the  nature  of  batch  process 
vent  emissions  and  the  limitations  of 
control  devices  in  achieving  constant 
performance  was  a  major  factor  in 
selecting  the  format  of  the  standeird.  A 
percent  reduction  format  is  commonly 
used  for  process  vents,  as  in  the  HON, 
however,  requiring  a  constant  emission 
reduction  does  not  account  for  the 
emissions  profile  of  a  batch  process 
vent.  Therefore,  as  was  done  in  the 
Batch  Processes  ACT,  the  selected 
format  requires  a  percent  reduction  over 
the  batch  cycle.  This  allows  the 
performance  of  a  control  device  to 
fluctuate  over  the  batch  cycle.  This 
format  also  allows  an  owner  or  operator 
to  elect  to  control  certain  portions  of  the 
emissions  and  not  control  other 


portions.  For  example,  if  a  batch  process 
vent  had  a  short  period  with  a  high 
emissions  rate  and  longer  periods  with 
very  low  emissions  rates,  the  selected 
format  allows  an  owner  or  operator  to 
over-control  (i.e.,  achieve  a  percent 
reduction  higher  than  that  required  in 
the  standard)  the  short  period  of  high 
emissions  and  not  control  or  under- 
control  the  longer  periods  of  low 
emissions. 

As  an  alternative  to  demonstrating  a 
percent  reduction  for  the  batch  cycle,  an 
emission  limit  expressed  as  kilogram  of 
HAP  per  megagram  of  product  was 
selected  as  an  alternative  format.  The 
alternative  emission  limit  is  included  to 
provide  flexibility  and  to  avoid 
requiring  sources  with  inherently  low 
emissions  to  apply  secondary  controls, 
thereby  encouraging  pollution 
prevention  activities. 

Similar  to  reactor  batch  process  vents, 
establishing  a  format  for  non-reactor 
batch  process  vents  required 
consideration  of  the  nature  of  batch 
process  vent  emissions  and  the 
limitations  of  control  devices  in 
achieving  constant  performance.  A 
primary  factor  in  expressing  the 
standard  for  non-reactor  batch  process 
vents  as  an  overall  emission  reduction 
requirement  was  the  limited  data 
available  to  the  EPA.  As  discussed 
earlier,  the  data  available  for  the  best 
performing  5  facilities  that  were  used  in 
developing  the  MACT  floor  included 
two  facilities  that  had  all  their  non- 
reactor  batch  process  vents  controlled, 
and  this  situation,  coupled  with  the  lack 
of  stream-specific  data,  led  the  EPA  to 
express  the  standard  as  an  overall 
percent  reduction  for  the  collection  of 
non-reactor  batch  process  vents  within 
an  affected  source. 

E.  Selection  of  Compliance  and 
Performance  Test  Provisions 

Compliance  and  performance  test 
provisions  for  the  proposed  rule  are 
based  on  the  HON,  referring  readers 
directly  to  the  HON  provisions.  Because 
the  rationale  for  the  referenced  HON 
provisions  has  been  presented  in  detail 
in  the  proposal  and  promulgation 
preambles  to  the  HON,  it  is  not  repeated 
here.  However,  specific  test  methods  to 
be  used  have  changed,  and  the  rationale 
for  the  selected  test  methods  is 
discussed  below. 

Because  of  the  specific  HAP  emitted 
by  amino/phenolic  resin  facilities,  the 
test  methods  specified  in  the  HON  are 
not  completely  adequate  for  the 
proposed  rule.  Specifically, 
formaldehyde  is  not  adequately  detected 
using  either  Method  18  or  Method  25A 
of  appendix  A,  40  CFR  part  60. 
Therefore,  the  following  test  methods 


have  been  added  specifically  for 
formaldehyde:  Methods  316  and  320. 
Method  316  is  a  manual  method  that 
was  proposed  with  the  Mineral  Wool 
NESHAP  (62  FR  25370)  and  Method  320 
is  an  FTIR-based  method  that  was 
proposed  with  the  Portland  Cement 
NESHAP  (63  FR  14181).  Further, 
Method  18  does  not  always  adequately 
detect  methanol,  and  Method  308  has 
been  included  as  an  option  for  testing 
for  methanol.  The  test  methods 
identified  above  have  been  included  in 
the  proposed  rule  in  order  to  ensure  that 
compliance  with  the  proposed  rule  can 
be  accurately  demonstrated.  Without  the 
formaldehyde  specific  test  methods,  a 
predominant  HAP  would  not  be 
detected  during  performance  tests  or 
estimation  of  emissions.  While  Method 
18  is  considered  adequate  for  the 
measurement  of  methanol,  more 
accurate  measurements  are  possible 
with  Method  308.  Therefore,  Method 
308  has  been  included  as  an  optional 
test  method  for  methanol. 

The  proposed  rule  specifies 
procedures  to  be  followed  when 
conducting  performance  tests,  referring 
to  the  General  Provisions  of  Subpart  A 
as  appropriate.  One  modification  to  the 
General  Provisions  testing  procedures  is 
that  the  proposed  rule  requires  that  all 
tests  be  conducted  under  maximum 
representative  operating  conditions;  this 
term  is  defined  in  the  rule.  The  intent 
of  maximum  representative  operating 
conditions  is  for  the  owner  or  operator, 
within  a  specified  time  period  and 
without  rearranging  production 
schedules,  to  conduct  the  test  under  the 
maximum  HAP  loading  that  the  control 
device  would  experience.  For  example, 
if  a  control  device  receives  emissions 
ft-om  three  batch  process  vents  and  two 
of  them  frequently  vent  to  the  control 
device  at  the  same  time,  testing  should 
be  conducted  when  at  least  two  of  the 
batch  process  vents  are  venting  to  the 
control  device,  as  opposed  to  when  only 
one  is  venting. 

Compliance  with  the  batch  process 
vent  provisions  is  demonstrated  by 
showing  that  for  the  batch  cycle,  if  an 
individual  reactor  batch  process  vent  is 
being  controlled,  or  on  an  overall  basis, 
if  non-reactor  batch  process  vents  are 
being  controlled,  the  specified  percent 
reduction  is  achieved.  To  demonstrate 
this,  an  emissions  profile  must  be 
developed  that  identifies  each  batch 
emission  episode  included  in  the  batch 
process  vent  and  characterizes 
emissions  from  each  batch  emission 
episode  on  a  mass  emitted  per  unit  time 
basis.  Using  this  emissions  profile,  the 
owner  or  operator  must  demonstrate 
that  the  periods  of  under-control  and 
over-control  of  emissions  balance,  and 
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the  batch  cycle  percent  reduction  or  the 
overall  percent  reduction  is  achieved. 

The  procedures  for  demonstrating 
compliance  with  the  percent  reduction 
requirements  are  largely  based  on  the 
promulgated  Group  IV  Polymers  and 
Resins  NESHAP.  The  intention  of  the 
procedures  is  to  allow  owrners  or 
operators  to  select  the  optimum  scenario 
for  controlling  the  batch  process  vent(s) 
at  their  facility  and  to  provide  flexibility 
for  an  owner  or  operator  to  consider  the 
nature  of  batch  process  vent  emissions 
and  the  limitations  of  control  devices  in 
achieving  constant  performance.  The 
following  are  examples  of  how  the 
compliance  demonstration  procedures 
for  percent  reduction  would  work,  first, 
for  an  individual  reactor  batch  process 
vent  and,  second,  for  the  collection  of 
non-reactor  batch  process  vents  within 
an  affected  source. 

For  an  individual  reactor  batch 
process  vent  at  an  existing  affected 
source,  the  proposed  rule  requires  an 
owner  or  operator  to  reduce  emissions 
by  93  percent  for  the  batch  cycle.  For 
this  example,  a  given  reactor  batch 
process  vent  has  three  batch  emission 
episodes:  charging,  heating,  and 
purging.  Emissions  from  charging  have 
a  high  flow  rate  and  a  high  HAP 
concentration  level.  Emissions  from 
heating  have  a  very  low  flow  rate  and 
very  low  HAP  concentration  level. 
Emissions  from  purging  have  a 
moderate  flow  rate  and  moderate  HAP 
concentration  level.  The  owTier  or 
operator  chooses  to  control  the  charging 
episode  and  the  purging  episode  and  to 
not  control  the  heating  episode.  In  this 
example,  the  two  controlled  batch 
emission  episodes  must  be  over- 
controlled  to  a  level  sufficient  to  offset 
not  controlling  the  heating  episode.  In 
the  final  step  of  the  compliance 
demonstration  procedure  (see 
§63.1417(e)(5)(iii)  of  the  proposed  rule), 
emissions  at  the  outlet  of  the  control 
device  are  subtracted  from  the  sum  of 
emissions  from  the  uncontrolled 
episode  and  emissions  at  the  inlet  of  the 
control  device.  This  value  is  divided  by 
the  sum  of  emissions  from  the 
uncontrolled  episode  and  emissions  at 
the  inlet  of  the  control  device,  and  this 
quotient  is  multiplied  by  100  and 
compared  to  the  required  93  percent 
reduction  reouirement. 

For  the  collection  of  non-reactor  batch 
process  vents  at  an  affected  source,  a 
similar  example  can  be  described.  In 
this  example  there  are  10  non-reactor 
batch  process  vents,  7  with  significant 
emissions  and  3  with  insignificant 
emissions.  The  owner  or  operator 
chooses  to  over-control  (e.g.,  achieve  8(1 
percent  emission  reduction  instead  of 
the  required  68  percent)  the  7  non- 


reactor  batch  process  vents  with 
significant  emissions.  Using  the  same 
equation  as  described  above  (see 
§63.1417(e)(5)(iii)  of  the  proposed  rule), 
the  owner  or  operator  demonstrates  that 
periods  of  under-control  and  over- 
control  balance,  and  the  specified 
percent  reduction  is  achieved  for  the 
collection  of  non-reactor  batch  process 
vents. 

For  demonstrating  compliance  with 
the  kilogram  of  HAP  per  megagram  of 
product  emission  limits,  the  proposed 
rule  requires  that  an  owner  or  operator 
determine  the  monthly  average  emission 
rate  (i.e.,  kilogram  of  HAP  per  megagram 
of  product)  each  month  and  then 
calculate  a  rolling  average  to  determine 
compliance  with  the  emission  limit. 
Estimates  of  emissions  on  a  batch 
emission  episode  level  are  based  on 
either  direct  measurement  or  other 
means  specified  in  the  proposed  rule. 
t)irect  measurement  is  required  when 
engineering  assessment  shows  that  10 
tons  per  year  or  more  of  HAP  are 
emitted  from  an  individual  batch 
process  vent.  Once  emissions  have  been 
characterized  for  a  batch  emission 
episode,  monthly  emissions  are 
determined  based  on  the  number  and 
type  of  batch  emission  episodes  run 
during  the  month.  Once  emissions  have 
been  characterized  for  a  batch  emission 
episode  using  direct  measurement  or 
other  means,  the  determined  values  can 
be  used  in  estimating  monthly 
emissions  unless  the  owTier  or  operator 
has  reason  to  believe  that  the  emissions 
estimate  for  a  given  batch  emission 
episode  is  no  longer  valid. 

For  the  first  12  months.of  operation, 
the  rolling  average  is  determined  based 
on  all  the  available  monthly  averages. 
Beginning  after  the  thirteenth  month  of 
operation,  the  rolling  average  is  a  12- 
month  rolling  average  based  on  the 
individual  monthly  averages  for  the 
preceding  12  months. 

F.  Selection  of  Parameter  Monitoring 
Provisions 

1.  Enhanced  Monitoring 

Section  114(a)(3)  of  the  Act  and 
§  70.6(c)  of  the  operating  permit  rule  (57 
FR  32251;  40  CFR  70.6(c))  require  the 
submission  of  "compliance 
certifications"  from  sources  subject  to 
the  operating  permit  program.  Section 
114(a)(3)  of  the  Act  requires  enhanced 
monitoring  and  compliance 
certifications  of  all  major  stationary 
sources.  The  annual  compliance 
certifications  certify  whether 
compliance  has  been  continuous  or 
intermittant. 


2.  Background 

In  general,  the  EPA  recognizes  two 
basic  approaches  to  monitoring.  One 
method  is  to  establish  monitoring  as  a 
direct  measure  of  continuous 
compliance.  Under  this  continuous 
compliance  monitoring  approach,  an 
enforceable  value  of  the  monitored 
parameter  is  defined  and  measured.  The 
Agency  has  adopted  this  approach  in 
Part  63  standards,  and  is  committed  to 
following  this  approach  whenever 
appropriate  in  future  rulemakings. 
Another  approach  is  to  establish 
monitoring  for  the  purpose  of 
documenting  continued  operation  of  the 
control  measures  within  ranges  of 
specified  indicators  of  performance 
(such  as  emissions,  control  device 
parameters,  and  process  parameters) 
that  are  designed  to  provide  a 
reasonable  assurance  of  compliance 
with  applicable  requirements; 
indicating  excursions  from  these  ranges; 
and  responding  to  the  data  so  that 
excursions  are  corrected.  This  second 
approach  is  the  basis  of  the  Compliance 
Assurance  Monitoring  (CAM)  rule, 
which  applies  to  sources  that  are  not 
currently  subject  to  Part  63  standards. 

Wl)gn  determining  appropriate 
continuous  compliance  monitoring 
opti&ns,  EPA  considers  the  availability 
and  feasibility  of  the  following 
monitoring  strategies  in  a  "top-down" 
fashion:  (1)  Continuous  emission 
monitoring  systems  (CEMS)  for  the 
actual  HAP  emitted,  (2)  CEMS  for  HAP 
surrogates  (e.g.,  monitoring  for  the 
predominant  HAP  or  total  organic 
compounds  as  opposed  to  monitoring 
for  all  regulated  HAP),  (3)  monitoring 
operating  parameters,  and  (4)  work 
practice  standards.  Thus,  where 
available  and  feasible,  the  EPA  specifies 
CEMS  for  the  actual  regulated 
compound(s)  for  continuous  compliance 
monitoring.  This  option  allows 
continuous  compliance  to  be 
determined  relative  to  the  emission 
limi«v  just  as  short-term  compliance  is 
determined  using  a  performance  test. 
Where  a  CEMS  for  the  regulated 
pollutant  is  not  available  or  feasible,  the 
EPA  specifies  monitoring  a  surrogate 
compound  with  a  CEMS  or  monitoring 
an  operating  parameter  that  is  critical  to 
maintaining  compliance  performance. 
Only  when  these  options  are  not 
feasible  does  EPA  specify  work  practice 
standards  as  a  means  of  ensuring 
continuous  compliance. 

When  a  Part  63  rule  specifies  a 
surrogate  pollutant  CEMS  or  parameter 
monitoring  for  demonstrating 
continuous  compliance,  the  rule 
includes  specific  limitations  and 
averaging  times  for  these  alternative 
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situations.  The  surrogate  pollutant  or 
operating  parameter  limit  becomes  an 
enforceable  limit  for  the  rule.  There  is 
no  requirement  that  an  alternative  limit, 
whether  a  surrogate  pollutant  or 
operational  parameter,  be  statistically 
correlated  with  emissions  or  the 
compliance  level  of  the  regulated 
pollutant(s).  The  alternative  limit  is  a 
separately  enforceable  requirement  of 
the  rule.  The  alternative  limit  is  not 
secondary  to  the  emission  limit;  rather, 
it  is  applied  in  Ueu  of  a  continuous 
emission  limit  obligation  that  would 
otherwise  be  measured  with  a  CEMS. 

To  address  the  potential  disparity 
between  CEMS  for  the  actual  HAP 
emitted  and  CEMS  for  HAP  surrogate  or 
operating  parameter  monitoring,  there 
are  two  types  of  violations — violations 
of  the  emission  Hmit  and  violations  of 
operating  limits.  Exceedances  of  CEMS 
for  the  actual  HAP  are  considered 
violations  of  the  emission  limit. 
Exceedances  of  CEMS  for  HAP  surrogate 
or  operating  parameter  monitoring  are 
considered  violations  of  an  operating 
limit.  Specifically  speaking  to  the 
proposed  rule,  where  a  source  is  using 
an  FTIR  instrument  to  monitor 
compliance  with  the  20  ppmv 
alternative  standard,  an  exceedanoe  is 
defined  as  a  violation  of  the  emission 
limit.  Where  a  source  is  monitoring  an 
operating  parameter  for  a  control  device 
(e.g.,  pH  of  the  scrubber  liquid),  an 
exceedance  is  defined  as  a  violation  of 
the  operating  limit.  An  exception  is  that 
because  the  exit  gas  temperature  of  a 
condenser  is  so  closely  correlated  with 
emissions,  an  exceedance  of  the 
condenser  temperature  monitoring 
range  is  considered  a  violation  of  the 
emission  limit. 

3.  Specific  Monitoring  Requirements  of 
this  Subpart 

The  proposed  rule  requires 
monitoring  of  HAP  emissions  and 
control  and  recovery  device  operating 
parameters.  HAP  emissions  are 
monitored  directly  as  part  of  complying 
with  the  kilogram  of  HAP  emissions  per 
megagram  of  product  limits  for  reactor 
batch  process  vents  or  as  part  of  the  20 
ppmv  alternative  standard.  Control 
device  operating  parameters  are 
monitored  as  part  of  complying  with  the 
percent  reduction  requirements  of  the 
proposed  rule. 

Exceptions  to  the  requirement  to 
conduct  continuous  parameter 
monitoring  are  that  control  devices 
controlling  less  than  1  ton  per  year  of 
uncontrolled  emissions  are  exempt,  but 
must  conduct  a  daily  or  per  batch 
demonstration  that  the  control  device  is 
operating  properly.  The  EPA  judged  that 
control  devices  receiving  such  small 


amounts  of  emissions  did  not  warrant 
the  expense  and  paperwork  burden  of 
establishing  parameter  monitoring 
levels  and  conducting  continuous 
parameter  monitoring.  The  compliance 
demonstration  procedure  is  subject  to 
review  by  the  Administrator.  Another 
exception  is  that  owners  or  operators  of 
control  devices  serving  storage  vessels 
are  not  required  to  conduct  parameter 
monitoring  unless  the  owner  or  operator 
specifies  continuous  monitoring  in  the 
monitoring  plan  required  by  the 
referenced  HON  provisions.  However,  if 
a  control  device  is  used,  the  owners  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed 
for  compliance  demonstration  purposes. 
Further,  if  a  control  device  serves  both 
a  storage  vessel(s)  and  another  emission 
point  subject  to  the  proposed  rule,  the 
control  device  is  subject  to  continuous 
parameter  monitoring  if  the  other 
emission  point  is  subject  to  continuous 
parameter  monitoring. 

An  ovyrner  or  operator  may  apply  to 
monitor  ahemate  parameters.  This 
provision  has  been  included  in  previous 
rules  and  provides  flexibility  to  the 
owmer  or  operator  who  would  like  to 
monitor  a  parameter  other  than  those 
identified  in  the  rule. 

Parameter  monitoring  levels  are 
established  based  on  design  evaluation 
for  control  devices  with  uncontrolled 
emissions  less  than  10  tons  per  year; 
however,  approval  by  the  Administrator 
is  required.  The  EPA  judged  that 
allowing  a  design  evaluation  for  control 
devices  receiving  less  than  10  tons  per 
year  of  imcontrolled  emissions  was  a 
reasonable  balance  between  reducing 
burden  and  cost  to  the  industry  and 
protecting  the  snvironment.  For  all 
other  control  devices  required  to 
conduct  continuous  monitoring, 
parameter  monitoring  levels  are 
established  based  on  a  performance  test, 
but  can  be  supplemented  by 
manufacturer's  recommendations  and/ 
or  an  engineering  assessment.  If  the 
results  of  the  performance  test  are 
supplemented  by  manufacturer's 
recommendations  and/or  engineering 
assessment,  approval  by  the 
Administrator  is  required. 

The  proposed  rule  requires  the 
affected  source  to  record  daily  average 
values  for  most  monitored  parameters. 
The  daily  averaging  period  was  selected 
because  the  purpose  of  monitoring  data 
is  to  ensure  proper  operation  and 
maintenance  of  the  control  device. 
Because  it  often  takes  from  12  to  24 
hours  to  correct  a  problem,  this 
averaging  period  was  considered  to  best 
reflect  operation  and  maintenance 
practices.  This  averaging  period 
therefore  gives  the  owner  or  operator  a 


reasonable  period  of  time  to  take  action. 
If  a  shorter  averaging  period  (for 
example  3  hours)  was  selected,  affected 
sources  would  be  likely  to  have 
multiple  excursions  caused  by  the  same 
operational  problem  because  it  would 
not  be  possible  to  correct  problems  in 
one  3-hour  period. 

For  batch  process  vents,  parameter 
averages  may  be  either  batch  cycle  daily 
averages  or  block  averages.  Using  the 
same  rationale  as  presented  above  for 
daily  averages,  batch  cycle  daily 
averages  and  block  averages  are 
included  as  options  in  the  proposed  rule 
so  that  monitoring  can  reflect  operation 
and  maintenance  practices.  The  block  is 
defined  by  the  owner  or  operator  and 
can  be  no  longer  than  the  batch  cycle  for 
a  batch  process  vent.  Using  a  block 
average  would  allow  an  owner  or 
operator  with  a  batch  cycle  that  exceeds 
24  hours  to  calculate  parameter 
monitoring  averages  for  the  entire  batch 
cycle,  which  is  likely  the  most  reflective 
period  for  observing  the  performance 
and  operation  of  the  control  device.  For 
batch  cycles  that  are  shorter  than  24 
hours,  the  batch  cycle  daily  average 
allows  owners  or  operators  the  same 
benefits  extended  to  control  devices 
receiving  emissions  from  continuous 
sources. 

G.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

The  general  recordkeeping  and 
reporting  requirements  of  this  subpart 
are  very  similar  to  those  found  in  the 
HON.  The  proposed  rule  also  relies  on 
the  provisions  of  subpart  A  of  part  63. 
A  table  included  in  the  proposed  rule 
designates  which  sections  of  subpart  A 
apply  to  the  proposed  rule. 

The  proposed  rule  would  require 
affected  sources  to  submit  the  following 
reports:  Precompliance  Report; 
Notification  of  Compliance  Status; 
Periodic  Reports;  and  Other  Reports. 
The  purpose  and  contents  of  each  of 
these  reports  are  described  in  this 
section. 

The  wording  of  the  proposed  rule 
requires  all  draft  reports  to  be  submitted 
to  the  "Administrator".  The  term 
Administrator  is  defined  in  §  63.2  as 
"the  Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative."  Thus, 
the  term  Administrator  may  include 
either  the  Administrator  of  the  EPA,  an 
EPA  regional  office,  a  State  agency,  or 
other  entity  that  has  been  delegated  the 
authority  to  implement  the  proposed 
rule.  In  most  cases,  reports  will  be  sent 
to  State  agencies.  Addresses  are 
provided  in  subpart  A  of  part  63. 

Records  of  reported  information  and 
other  information  necessary  to 
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document  compliance  with  the 
regulation  are  generally  required  to  be 
kept  for  5  years.  A  few  records 
pertaining  to  equipment  design  would 
be  kept  for  the  life  of  the  equipment. 

1.  Precompliance  Report 

The  Precompliance  Report  includes 
the  following,  as  appropriate; 
compliance  extension  requests;  requests 
to  monitor  alternative  parameters;  intent 
to  use  alternative  controls;  intent  to  use 
the  alternative  continuous  monitoring 
and  recordkeeping  allowed  by  the  rule; 
demonstration  that  the  emissions 
estimation  equations  for  batch  process 
vents  are  not  appropriate;  and 
information  related  to  establishing 
parameter  monitoring  levels,  if  required. 

These  types  of  information  are 
required  prior  to  the  compliance  date  to 
allow  sufficient  review  time  for  the 
Administrator.  To  avoid  delays  caused 
by  a  lack  of  response  from  the 
Administrator,  some  items  are 
considered  approved  if  the 
Administrator  does  not  respond  within 
a  given  period  of  time. 

2.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
would  be  submitted  150  days  after  the 
affected  source's  compliance  date.  It 
contains  the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests,  design  analyses,  and 
demonstrations  of  compliance  (e.g., 
demonstration  that  the  overall  percent 
reduction  for  non-reactor  batch  process 
vents  has  been  achieved). 

Affected  sources  with  a  large  number 
of  emission  points  are  likely  to  be 
submitting  results  of  multiple 
performance  tests  for  each  kind  of 
emission  point.  For  each  test  method 
used  for  a  particular  kind  of  emission 
point  (e.g.,  a  process  vent),  one 
complete  test  report  would  be 
submitted.  For  additional  tests 
performed  for  the  same  kind  of  emission 
point  using  the  same  method,  the  results 
would  be  submitted,  but  a  complete  test 
report  is  not  required.  Results  would 
include  values  needed  to  determine 
compliance  (e.g.,  inlet  and  outlet 
concentrations,  flowrates,  percent 
reduction)  as  well  as  the  values  of 
monitored  parameters  averaged  over  the 
period  of  the  test.  The  submission  of 
one  test  report  will  allow  the  regulatory 
authority  to  verify  that  the  affected 
source  has  followed  the  correct 
sampling  and  analytical  procedures  and 
has  done  calculations  correctly. 
Complete  test  reports  for  other  emission 
points  may  be  kept  at  the  plant  rather 
than  submitted.  This  reporting  system 
was  established  to  ensure  that  reviewing 


authorities  have  sufficient  information 
to  evaluate  the  monitoring  and  testing 
used  to  demonstrate  compliance  while 
minimizing  the  reporting  burden. 

Information  demonstrating  that  the 
specified  percent  reduction  is  being 
achieved  for  the  batch  cycle,  if  an 
individual  reactor  batch  process  vent  is 
being  controlled,  or  on  an  overall  basis, 
if  non-reactor  batch  process  vents  are 
being  controlled,  is  required.  This 
information  includes  an  emissions 
profile  and  a  demonstration  that  the 
periods  of  under-control  and  over- 
control  of  emissions  balance  and  the 
batch  cycle  percent  reduction  or  the 
overall  percent  reduction  is  achieved. 

Another  type  of  information  to  be 
included  in  the  Notification  of 
Compliance  Status  is  the  specific  level 
for  each  monitored  parameter  for  each 
emission  point,  and  the  rationale  for 
why  this  level  indicates  proper 
operation  of  the  control  device.  If  this 
information  has  already  been  provided 
in  the  operating  permit,  it  does  not  need 
to  be  repeated  in  the  Notification  of 
Compliance  Status.  As  an  example,  for 
a  batch  process  vent  controlled  by  a 
scrubber,  the  site-specific  liquid 
fiowrate  into  or  out  of  the  scrubber,  or 
the  pressure  drop  across  the  scrubber, 
that  will  ensure  proper  operation  of  the 
scrubber  is  required.  For  control  devices 
receiving  10  tons  per  year  or  more  of 
uncontrolled  emissions  (i.e.,  large 
control  devices),  the  parameter 
monitoring  data  from  the  performance 
test  that  supports  the  calculated 
parameter  monitoring  levels  is  required 
to  be  included  in  the  notification. 
Further,  if  the  owner  or  operator  had 
chosen  to  supplement  the  results  of  the 
performance  test  with  manufacturer's 
recommendations  and/or  engineering 
assessment,  the  rationale  to  support  the 
specified  parameter  levels  is  required. 
For  control  devices  receiving  less  than 
10  tons  per  year  of  uncontrolled 
emissions  (i.e.,  small  control  devices),  a 
design  evaluation  that  supports  the 
parameter  monitoring  levels  is  required 
to  be  included  in  the  notification. 

Finally,  for  control  devices  receiving 
less  than  1  ton  per  year  of  uncontrolled 
emissions,  the  daily  or  per  batch 
demonstration  procedure  that  will  be 
used  to  verify  that  the  control  device  is 
operating  properly  is  required. 

3.  Periodic  Reports 

Periodic  Reports  are  required  to 
ensure  that  the  standards  continue  to  be 
met  and  that  control  devices  are 
operated  and  maintained  properly. 
Generally,  Periodic  Reports  would  be 
submitted  semiannually,  however, 
quarterly  reports  must  be  submitted  in 
some  instances. 


Periodic  Reports  specify  periods 
when  the  values  of  monitored 
parameters  are  above  the  maximum  or 
below  the  minimum  established  level 
specified  in  the  Notification  of 
Comfiliance  Status  or  operating  permit. 
For  continuously  monitored  parameters, 
records  must  be  kept  of  the  parameter 
value  recorded  once  every  15  minutes. 
If  a  parameter  is  monitored  more 
frequently  than  once  every  15  minutes, 
the  15-minute  averages  may  be  kept 
instead  of  the  individual  values.  This 
requirement  ensures  that  there  will  be 
enough  monitoring  values  recorded  to 
be  representative  of  the  monitoring 
period  without  requiring  the  affected 
source  to  retain  additional  data. 

For  some  types  of  emission  points  and 
controls,  periodic  (e.g.,  monthly, 
quarterly,  or  annual)  inspections  or 
measurements  are  required  instead  of 
continuous  monitoring.  For  control 
devices  receiving  less  than  1  ton  per 
year  of  uncontrolled  emissions, 
continuous  monitoring  is  not  required. 
Instead,  a  daily  demonstration  that  the 
control  device  is  working  is  required. 
Records  that  such  inspections, 
measurements,  or  demonstrations  were 
done  must  be  kept;  but  results  are 
included  in  Periodic  Reports  only  if  a 
problem  is  found.  This  requirement  is 
designed  to  minimize  the  recordkeeping 
and  reporting  burden  of  the  proposed 
rule. 

4.  Other  Reports 

There  are  a  very  limited  number  of 
other  reports.  Where  possible,  the 
proposed  rule  is  structured  to  allow 
information  to  be  reported  in  the 
semiannual  (or  quarterly)  Periodic 
Reports.  However,  in  a  few  cases,  it  is 
necessary  for  the  affected  source  to 
provide  information  to  the  regulatory 
authority  shortly  before  or  after  a 
specific  event.  For  example,  notification 
priof  to  internal  storage  vessel 
inspections  is  required  to  allow  the 
regulatory  authority  to  have  an  observer 
present.  Certain  notifications  and 
reports  required  by  subpart  A  of  part  63 
must  also  be  submitted. 

5.  Possible  Alternative  Recordkeeping 
Requirements 

The  proposed  rule  requires  affected 
sources  to  keep  readily  accessible 
records  of  monitored  parameters.  For 
those  control  devices  that  must  be 
monitored  continuously,  records  which 
include  at  least  one  monitored  value  for 
every  15  minutes  of  operation  are 
considered  sufficient.  These  monitoring 
records  must  be  maintained  for  5  years. 
However,  there  are  some  existing 
monitoring  systems  that  might  not 
satisfy  these  requirements.  To  comply 
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with  the  proposed  rule,  affected  sources 
have  the  flexibility  to  request  approval 
for  the  use  of  alternative  recordkeeping 
systems  under  the  proposed  rule  or 
under  provisions  of  subpart  A  of  part 
63. 

VI.  Solicitation  of  Comments 

The  EPA  welcomes  comments  from 
interested  persons  on  any  aspect  of  the 
proposed  rule,  and  on  any  statement  in 
the  preamble  or  the  referenced 
supporting  documents.  The  proposed 
rule  was  developed  on  the  basis  of 
information  available.  The  EPA  is 
specifically  requesting  factual 
information  that  may  support  either  the 
approach  taken  in  the  proposed 
standards  or  an  alternate  approach.  In 
order  to  receive  proper  consideration, 
documentation  or  data  should  be 
provided. 

Comments  are  specifically  requested 
on  several  aspects  of  the  proposed  rule. 
These  topics,  grouped  under  the 
headings  "Batch  Process  Vents"  and 
"Other  Topics,"  are  summarized  below. 

Batch  Process  Vents 

Basis  for  the  Percent  Reduction  for 
Batch  Process  Vent  Standards 

Industry  representatives  have 
expressed  concern  with  the  adequacy  of 
the  batch  process  vent  emissions  and 
control  device  efficiency  data  available 
to  the  EPA  for  this  rulemaking,  and  they 
have  also  expressed  concern  with  how 
the  available  data  have  been  used  in 
developing  a  standard  for  reactor  batch 
process  vents.  The  EPA  is  requesting 
comment  on  these  concerns  and  data  to 
address  this  issue. 

Specific  concerns  with  the  data 
available  to  the  EPA  that  have  been 
expressed  by  industry  representatives 
include  the  following.  First,  the  data 
made  available  to  the  EPA  through  the 
1992  Information  Collection  Request 
(ICR)  responses  are  not  based  on 
emissions  testing  and  are  largely 
engineering  estimates.  It  is  the  EPA's 
impression  that  emissions  data  provided 
in  the  1992  ICR  responses  is  sometimes 
an  annualization  of  emissions  from  a 
single  batch.  Second,  the  basis  for  the 
control  device  efficiencies  provided  in 
the  1992  ICR  responses  are  not 
described  or  qualified,  and  these  data 
are  also  not  based  on  testing  and  are 
largely  engineering  estimates.  Industry 
representatives  felt  that  many  of  the 
higher  percent  reduction  levels  reported 
in  the  1992  ICR  responses  would  not  be 
achievable  over  an  extended  period  of 
time  and  that  the  reported  values  were 
likely  maximum  efficiencies. 

The  primary  concern  expressed  by  the 
industry  with  how  the  data  were  used 


by  the  EPA  in  setting  a  standard  for 
reactor  batch  process  vents  is  that  the 
available  control  device  data,  in  large 
part,  represent  maximum  efficiencies, 
and  the  EPA  used  those  values  to  set  a 
standcud  that  must  be  averaged  across 
the  entire  batch.  More  specifically,  the 
owners  of  the  facility  which  serves  as 
the  basis  for  the  MACT  floor  for  existing 
affected  sources  and  subsequently  the 
basis  for  the  standard  (Georgia  Pacific) 
have  stated  that  they  cannot  support  the 
percent  reduction  value  reported  in  the 
1992  ICR  response  as  being  achievable 
by  their  facility.  At  the  time  the  1992 
ICR  response  was  prepared,  no  test  data 
were  available  for  this  facility,  and  the 
reported  data  were  based  on  engineering 
estimates. 

Regarding  the  alternative  emission 
limit  (i.e.,  kg  of  HAP  per  Mg  of  product) 
that  accompanies  the  percent  reduction 
standard,  industry  representatives  stated 
that  emissions  per  batch  can  vary  for 
different  batches  of  product.  Therefore, 
when  annual  emissions,  based  on 
emissions  from  a  single  batch,  are  used 
to  determine  the  alternative  emission 
limit,  the  basis  for  the  alternative 
emission  limits  is  questionable. 

While  hearing  these  concerns,  the 
EPA  judged  that  the  rulemaking  had  to 
continue  forward.  The  EPA  used  the 
best  data  available.  It  should  be  noted 
that  this  data  was  collected  through 
Section  114  surveys  and  was  used  only 
after  several  rounds  of  clarifying 
questions  to  better  understand  the  data 
and  improve  it  whenever  possible.  The 
EPA  is  very  interested  in  any  better  data 
that  can  be  provided  by  the  limited 
number  of  companies  that  have  applied 
secondary  controls  and  will  give  it  full 
consideration  in  developing  the  final 
standard. 

If  further  data  is  provided,  the  EPA 
requests  specifics  on  the  concerns  and 
issues  described  above.  The  basis  for 
compliance  demonstration  is  presented 
in  the  preamble  and  the  proposed  rule. 
Data  provided  to  address  the  concerns 
related  to  the  percent  reduction 
standard  should  express  control  device 
performance  on  the  same  basis  that  will 
be  used  for  compliance  demonstrations. 
For  the  alternative  standard,  emissions 
data  provided  by  industry  should 
account  for  the  expected  or  typical 
annual  production,  thereby  providing  a 
more  representative  estimate  of  annual 
emissions.  The  source  of  data  and  the 
limitations  on  its  use  should  be  clearly 
described. 

The  EPA  anticipates  receiving  data  on 
this  topic  only  frt)m  facilities  operated 
by  9  companies  that  are  identified  in 
docket  item  number  II-B-12,  Docket 
Number  A-92-19,  as  having  applied 
secondary  controls.  Because  this 


solicitation  of  data  is  directed  at  9 
companies,  and  not  an  entira industry, 
the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

Separate  Treatment  of  Reactor  and  Non- 
Reactor  Batch  Process  Vents 

As  defined  in  the  proposed  rule, 
reactor  batch  process  vents  are  batch 
process  vents  originating  from  a  reactor. 
Non-reactor  batch  process  vents  are 
batch  process  vents  originating  from  a 
unit  operation  other  than  a  reactor,  and 
include,  but  are  not  limited  to,  batch 
process  vents  from  filter  presses,  surge 
control  vessels,  bottoms  receivers, 
weigh  tanks,  and  distillation  systems. 
All  facilities  reported  the  presence  of 
reactor  batch  process  vents.  Although 
many  facilities  did  not  report  the 
presence  of  non-reactof  batch  process 
vents,  the  EPA  judged  that  all  facilities 
had  some  number  of  these  types  of 
batch  process  vents  because  these  unit 
operations  are  necessary  to  manufacture 
amino/phenohc  resins.  As  described  in 
Section  V  of  this  preamble,  the  EPA 
chose  not  to  include  non-reactor  batch 
process  vents  with  reactor  batch  process 
vents,  primarily  because  development  of 
a  MACT  floor  regulating  both  types  of 
batch  process  vents  may  not  be 
representative  of  the  control  level  at 
existing  sources  for  non-reactor  batch 
process  vents. 

The  EPA  is  requesting  comment  on 
treating  reactor  and  non-reactor  batch 
process  vents  separately.  Further,  the 
EPA  is  requesting  additional  data 
concerning  the  presence,  emissions,  and 
control  status  of  non-reactor  batch 
process  vents  at  amino/phenolic  resin 
process  units. 

Use  of  FTIR  and  Method  PS-15 

The  proposed  rule  provides  an 
alternative  emission  limit  for  storage 
vessels,  continuous  process  vents, 
reactor  batch  process  vents,  and  non- 
reactor  batch  process  vents  that  allow  an 
owner  or  operator  to  vent  these  kinds  of 
emissions  points  to  a  control  device  that 
continuously  achieves  an  outlet 
concentration  of  20  ppmv  of  organic 
HAP.  The  proposed  rule  requires  that 
continuous  compliance  with  this 
ahemative  emission  limit  be 
demonstrated  through  the  use  of  an 
FTIR  (Fourier  Transform  Infrared 
Spectroscopy)  instrument  and  Method 
PS-15  of  40  CFR  part  60,  appendix  B. 
The  EPA  is  requesting  comment  on  this 
compliance  demonstration  procedure. 

Methanol  Emissions  From  Amino/ 
Phenolic  Resin  Production 

A  concern  has  been  raised  by  industry 
related  to  the  possibility  that  responses 
to  the  1992  ICR  did  not  include 
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emissions  of  methanol  originating  &om 
the  use  of  aqueous  formaldehyde.  If 
emissions  of  methanol  were  not 
included,  it  is  possible  that  the 
alternative  emission  limits  that 
accompany  the  percent  reduction 
standard  for  reactor  batch  process  vents 
may  not  be  representative  of  actual 
emissions.  The  EPA  is  requesting  data 
on  this  issue. 

Use  of  Solvent-Based  and  Non-Solvent- 
Based  Alternative  Emission  Limits 

The  EPA  considered  proposing  two 
alternative  emission  limits  to 
accompany  the  percent  reduction 
standards  for  reactor  batch  process 
vents,  but,  as  explained  in  Section  V  of 
this  preamble,  the  available  data 
presented  problems  with  this  approach. 
The  EPA  is  requesting  comment  on  how 
the  use  of  two  alternative  emission 
limits  (i.e.,  one  for  solvent-based 
production  and  one  for  non-solvent- 
based  production)  could  be 
implemented  and  is  requesting  the  data 
required  to  implement  such  an 
approach. 

Based  on  the  available  data,  the  EPA 
considered  implementing  the  two 
emission  limit  concept  by  declaring  an 
affected  source  to  be  a  solvent-based 
producer  or  non-solvent-based  producer 
based  on  the  total  mass  of  product. 
Under  the  approach  that  was 
considered,  if  more  than  50  percent  of 
the  product  is  solvent-based,  the 
affected  source  would  be  declared  a 
solvent-based  producer  and  would  be 
required  to  meet  the  percent  reduction 
standard  or  the  solvent-based  alternative 
emission  limit.  An  alternative  approach 
would  be  for  an  affected  source  to  meet 
the  solvent-based  emission  Umit 
whenever  it  is  producing  a  solvent- 
based  resin  and  to  meet  the  non-solvent- 
based  emission  Umit  for  all  other 
production. 

The  EPA  is  requesting  non- 
cxinfidential  data  (i.e.,  emissions  and 
production  data)  that  would  allow  the 
EPA  to  establish  a  solvent-based  and 
non-solvent-based  alternative  emission 
limit.  In  regard  to  the  alternative 
approach  described  above  (i.e.,  meeting 
the  solvent-based  emission  limit  when 
producing  solvent-based  resins  and 
meeting  the  non-solvent-based  emission 
limit  otherwise)  the  EPA  is  particularly 
interested  in  receiving  data  that  would 
distinguish  emissions  from  the 
production  of  solvent-based  resins 
versus  emissions  from  the  production  of 
non-solvent-based  resins. 


Other  Topics 

Definitions  of  Amino  and  Phenolic 
Resin 

The  EPA  is  requesting  comment  on 
the  definitions  included  in  the  proposed 
rule  for  amino  resin  and  for  phenolic 
resin.  [Note:  while  the  proposed  rule 
includes  an  administrative  action  to 
combine  the  amino  and  phenolic  resin 
source  categories  into  a  single  source 
category,  the  EPA  believes  that  separate 
definitions  for  the  two  types  of  resins 
are  required.)  The  EPA  requests 
comments  addressing  whether  or  not 
products  commonly  considered  by  the 
industry  to  be  amino  or  phenolic  resins 
are  included  by  the  definitions  and 
products  commonly  considered  by  the 
industry  not  to  be  amino  or  phenolic 
resinf  are  excluded  by  the  definitions. 

Applicability  Criteria  Alternative  for 
Storage  Vessels 

During  the  analysis  of  the  MACT  floor 
for  storage  vessels,  the  EPA  considered 
an  alternative  approach  for  developing 
the  applicability  criteria  (i.e., 
description  of  which  storage  vessels 
require  control)  based  on  the  approach 
used  to  develop  storage  vessel 
applicability  criteria  under  the 
Pesticides  NESHAP.  This  alternative 
approach  results  in  the  same  control 
level  requirement  of  50  percent 
emission  reduction  for  storage  vessels  at 
existing  affected  sources.  For  storage 
vessels  at  new  affected  sources,  the 
control  level  would  increase  to  95 
percent  emission  reduction.  For  storage 
vessels  at  existing  affected  sources,  the 
alternative  approach  uses  an 
uncontrolled  emissions  cutoff  for  the 
applicability  criteria,  determined  to  be 
812  Mg/yr.  Therefore,  storage  vessels  at 
existing  affected  sources  with 
imcontrolled  emissions  of  812  Mg/yr  or 
greater  would  be  required  to  apply 
controls.  For  storage  vessels  at  new 
affected  sources,  the  alternative 
approach  considers  storage  vessel 
capacity  and  imcontrolled  emissions. 
For  storage  vessels  at  new  affected 
sources,  the  alternative  approach  would 
require  control  for  storage  vessels  with 
capacities  of  10,150  gallons  or  greater 
with  uncontrolled  emissions  of  222  lb/ 
yr  or  greater. 

The  EPA  is  requesting  comment  on 
this  alternative  approach.  The 
alternative  approach  and  the  results 
described  above  are  dociunented  in 
more  detail  in  docket  item  II-B-13, 
available  in  Docket  Number  A-92-19. 


Heat  Exchange  Systems 

The  EPA  is  requesting  comment  on 
the  presence  of  heat  exchange  systems 
in  this  industry.  The  EPA  has  found 
heat  exchange  systems  to  be  a  potential 
source  of  emissions  warranting  controls. 
However,  the  EPA  does  not  wish  to 
regulate  a  type  of  equipment  that  is  not 
present  in  die  industry,  and  the  EPA 
does  not  have  adequate  information  to 
dete'rmine  whether  or  not  heat  exchange 
systems  are  present  at  amino/phenolic 
resin  process  units. 

Vn.  Summary  of  Enviromnental, 
Energy,  Cost,  and  Economic  Impacts 

This  section  presents  the  air,  non-air 
environmental  (wastewater  and  solid 
waste),  energy,  cost,  and  economic 
impacts  resulting  from  the  control  of 
organic  HAP  emissions  under  the 
proposed  rule. 

A.  Facilities  Affected  by  These  NESHAP 

The  proposed  rule  would  affect 
amino/phenolic  resin  facilities  that  are 
major  sources  in  themselves,  or  that  are 
located  within  a  major  source.  Based  on 
available  information,  40  amino/ 
phenolic  resins  facilities  were  judged  to 
be  major  sources. 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  The  current 
level  of  control  was  well  understood 
because  emissions  and  control  data 
were  collected  on  each  facility  included 
in  the  analysis.  The  estimation  of 
impacts  was  determined  for  existing 
facilities  only.  Impacts  for  new  facilities 
were  not  estimated  because  no  new 
facilities  are  projected  to  be  constructed. 

The  impacts  for  existing  sources  were 
estimated  by  applying  the  controls 
necessary  to  bring  each  facility  into 
conipliance  with  the  proposed 
standards.  For  a  facility  or  emission 
point  within  a  facility  already  in 
compliance  with  the  proposed 
standards,  no  impacts  were  estimated 
for  that  faciUty  or  emission  point. 

B.  Primary  Air  Impacts 

The  proposed  standards  are  estimated 
to  reduce  organic  HAP  emissions  from 
all  existing  sources  by  356  Mg/yr  from 
a  baseline  level  of  644  Mg/yr.  tliis  is  a 
55  percent  reduction.  Table  7 
summarizes  the  organic  HAP  emission 
reductions  for  each  of  the  emission 
points. 
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Table  7.— Organic  HAP  Emission  Reductions  By  Emission  Point  For  Existing  Sources 


Emission  point 

Baseline 

emissions 

(Mg/yr) 

Emissions 
after  pro- 
posed rule 
(Mg/yr) 

Emission 

reduction 

(Mg/yr) 

Percent 
reduction 
(percent) 

Reactor  Batch  Process  Vents  

202.4 
109.0 
116.4 
65.4 
6.1 
144.6 

20.0 
49.1 
116.4 
65.3 
6.1 
30.6 

182.4 
59.9 

0 

0.1 

0 
114.0 

90.1 
55.0 

0 

0.2 

0 
78.8 

Non-reactor  Batch  Process  Vents 

Continuous  Process  Vents  

Storage  Tanks  

Wastewater 

Equipment  Leaks 

Total 

643.9 

287.6 

356.3 

55.3 

C.  Non-air  Environmental  Impacts 

The  proposed  standards  are  not 
expected  to  increase  the  generation  of 
solid  waste  at  any  amino/phenolic  resin 
facility. 

The  use  of  scrubbers  to  control 
emissions  will  increase  water 
consumption  as  a  result  of  evaporation 
and  bleed-off.  Bleed-off  is  the  release  of 
a  small  percentage  of  the  recirculated 
scrubber  water  to  control  buildup  or 
accumulation  of  scale,  or  other 
contaminates.  Scrubbers  designed  to 
capture  emissions  from  reactor  and  non- 
reactor  batch  process  vents  are  small  in 
size  and  should  require  less  than  100 
gallons  of  bleed-off  per  day  per  reactor. 

Many  of  the  HAP  being  controlled  by 
scrubbers  are  water  soluble,  with  very 
low  evaporation  rates  once  in  water. 
Therefore,  the  EPA  does  not  expect  the 
HAP  to  be  released  from  the  scrubber 
wastewater  at  a  point  downstream  from 
the  scrubber. 

In  general,  the  EPA  expects  the 
adverse  impact  of  the  wastewater 
generated  by  the  scrubbers  to  be  small 
to  negligible.  First,  the  HAP  contained 
in  the  wastewater  from  the  scrubber  are 
very  susceptible  to  being  eaten  by  the 
various  bacteria  found  in  wastewater 
treatment  plants.  Thus,  for  those 
facilities  that  send  or  will  send  the 
scrubber  wastewater  to  a  wastewater 
treatment  facility,  there  should  be 
minimal  adverse  impacts. 

SomeJacilities  may  not  be  able  to 
send  their  scrubber  wastewater  to  a 
treatment  facility.  These  facilities  may 
be  able  to  recycle  all  of  the  scrubber 
wastewater  within  the  facility.  From 
information  gathered  through  site  visits 
and  telephone  conversations  with 
industry,  the  EPA  determined  that  some 
facilities  recycle  wastewater  containing 
the  predominant  HAP  emitted  by  batch 
process  vents  (i.e.,  formaldehyde, 
methanol,  and  phenol).  Three  resin 
plants  visited  by  the  EPA  collected  and 
reused  their  wastewater.  The  recovered 
wastewater  contains  the  raw  materials 
used  in  the  reactor  process.  Recycling 
wastewater  into  the  resin  manufacturing 


process  reduces  the  quantities  of  raw 
materials  required  to  be  purchased,  thus 
reducing  costs.  Based  on  telephone 
conversations  with  industry,  one  resin 
manufacturer  uses  a  water  pit  to  collect 
emissions  from  the  reactor.  Water  is 
removed  from  the  pit  when  the 
formaldehyde  concentration  reaches 
approximately  three  percent  and  is 
placed  in  a  storage  tank.  The  stored 
water  is  added  to  raw  materials  in  the 
reactors  to  establish  the  proper  viscosity 
at  the  beginning  of  a  resin  batch. 

In  summary,  the  EPA  expects  that 
affected  facilities  will  be  able  to  either 
send  the  scrubber  wastewater  to  a 
treatment  facility  or  recycle  the  scrubber 
wastewater  back  into  the  process. 
Therefore,  the  use  of  scrubbers  will 
result  in  minimal,  if  any,  adverse 
wastewater  impacts. 

D.  Energy  Impacts 

Energy  impacts  include  changes  in 
energy  use,  typically  increases,  and 
secondary  air  impacts  associated  with 
increased  energy  use.  Increases  in 
energy  use  are  associated  with  fuel  for 
the  operation  of  control  equipment;  in 
this  case,  the  use  of  scrubbers  to  control 
reactor  vents.  Energy  credits  are 
attributable  to  the  prevention  of  organic 
HAP  emissions  from  equipment  leaks. 
Secondary  air  impacts  associated  with 
increased  energy  use  are  the  emission  of 
particulates,  sulfur  dioxides  (SOx),  and 
nitrogen  oxide  (NOx).  These  secondary 
impacts  are  associated  with  power 
plants  that  would  supply  the  increased 
energy  demand.  (For  more  information 
on  the  calculation  of  the  estimated 
energy  impacts,  see  the  "Estimated 
Energy  and  Secondary  Air  Impacts" 
memorandum.  Docket  Item  II-B-16.) 

As  noted  above,  energy  use  is 
expected  to  increase  due  to  the  use  of 
scrubbers  to  control  reactor  vents  which 
would  be  used  to  comply  with  the 
proposed  rule.  The  use  of  scrubbers  is 
estimated  to  increase  energy  use  by 
approximately  2,340  barrels  of  oil  per 
year  for  the  40  existing  major  sources. 
The  emissions  of  secondary  air 


pollutants  from  power  plants  supplying 
the  power  for  this  energy  increase  are 
estimated  to  be  3  Mg/yr  of  filterable 
particulate,  15  Mg/yr  of  SOx,  and  0.3 
Mg/yr  of  NOx. 

At  the  same  time,  the  prevention  of 
organic  HAP  emissions  from  equipment 
leaks  generates  energy  credits.  These 
energy  credits  are  expected  to  be 
relatively  small  and  have  not  been 
estimated. 

Energy  impacts  related  to  the  control 
of  storage  vessels  were  estimated  to  be 
neglible  (or  zero)  because  many  storage 
vessels  would  be  controlled  through  the 
use  of  internal  floating  roofs,  which  do 
not  have  any  associated  energy  impacts. 

As  stated  above,  the  use  of  scrubbers 
results  in  an  increase  of  oil 
consumption  per  year  for  the  40  major 
existing  sources.  The  net  increase  will 
be  smaller  due  to  the  energy  credits 
generated  by  the  control  of  equipment 
leak  emissions.  Given  the  relatively 
small  energy  impact  projected  from  the 
control  of  batch  process  vents,  the  EPA 
has  judged  the  energy  impacts 
associated  with  the  proposed  rule  to  be 
acceptable. 

E.  Cost  Impacts 

Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 
energy  (supplemental  fuel  and 
electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  product  in 
the  form  of  emissions.  Also,  cost 
impacts  include  the  costs  of  monitoring, 
recordkeeping,  and  reporting  associated 
with  the  proposed  standards.  Average 
cost  effectiveness  ($/Mg  of  pollutant 
removed)  is  also  presented  as  part  of 
cost  impacts  and  is  determined  by 
dividing  the  annual  cost  by  the  annual 
emission  reduction.  Table  8  presents  the 
estimated  capital  and  annual  costs  and 
average  cost  effectiveness  by  existing 
affected  sources.  There  are  no  estimated 
cost  impacts  for  new  facilities,  because 
no  new  facilities  are  expected  to  be 
constructed. 


Reactor  and  N 
Continuous  Pr 
Storage  Tank: 
Wastewater ... 
Equipment  Let 
Monitoring,  Re 


F.  Economic 


are  estimatec 
0.1  percent  f 
and  less  thai 
resin  busine: 
amino/pheni 
to  increase  b 
percent,  and 
increase  in  p 
from  the  pro 
experienced 
producers  th 
rule.  The  lev 
industries  is 
1  percent  ba: 
adversely  afi 
Potentially,  1 
to  incur  clos 
costs  associa 
A  prelimii 
economic  inn 
affected  resii 
owned  by  sn 
operations  a; 
of  the  propo! 
in  Section  V 
receiving  the 
reviewed  the 
and  other  da 
businesses  a; 
develop  a  le: 
rule.  An  app 


its  supplying 
icrease  are 
ilterable 
X.  and  0.3 


Federal  Register /Vol.  63,  No.  239 /Monday.  December  14,  1998 /Proposed  Rules 


68855 


Under  the  proposed  rule,  it  is 
estimated  that  total  capital  costs  for 
existing  sources  would  be  $2,211,700 
(1989  dollars),  and  total  annual  costs 
would  be  $2,502,800  (1989  dollars)  per 
year.  The  use  of  1989  dollars  in 
estimating  the  costs  associated  with  the 
proposed  standards  was  done  in  order 
to  be  consistent  with  the  cost 


effectiveness  decisions  reached  for 
setting  the  HON  standards,  which  form 
the  basis  for  most  of  the  standards  being 
proposed  for  the  amino/phenolic  source 
category.  The  actual  compliance  cost 
impacts  of  the  proposed  rule  may  be 
less  than  presented  because  of  the 
potential  to  use  common  control 
devices,  to  upgrade  existing  control 

Table  8.— Summary  of  Cost  Impacts 


devices,  and  to  vent  emissions  streams 
into  current  control  devices.  Because 
the  effect  of  such  practices  is  highly 
site-specific  and  data  were  unavailable 
to  ^timate  how  often  the  lower  cost 
compliance  practices  could  be  utilized, 
it  is  not  possible  to  quantify  the  amount 
by  which  actual  compliance  costs 
would  be  reduced. 


Emission  point 


Reactor  and  Non-reactor  Batch  Process  Vents 

Continuous  Process  Vents 

Storage  Tanks 

Wastewater 

Equipment  Leaks 

Monitoring,  Recordkeeping,  and  Reporting,  excluding  equipment  leaks 

Total*  

'Totals  may  not  sum  due  to  rounding. 


Tdtal  capital 

costs 

($1,000) 


1.687 

0 

31.6 

0 

412.7 

80 


2,211.7 


Total  annual 

costs 
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1.279 
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0 
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2.502.8 
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J^.  Economic  Impacts 

An  economic  impact  analysis  for  the 
proposed  rule  estimated  the  imp>acts  to 
a£fected  businesses  in  the  amino/ 
phenolic  resins  source  category.  Prices 
for  products  from  the  20  businesses  that 
operate  the  40  facilities  affected  by  this 
rule  are  estimated  to  increase  by  0.1 
percent  for  amino  resin  businesses  and 
0.1  percent  for  phenolic  resin 
businesses.  Output  for  these  products 
are  estimated  to  decrease  by  less  than 
0.1  percent  for  amino  resin  businesses 
and  less  than  0.1  percent  for  phenolic 
resin  businesses.  Revenues  for  the  entire 
amino/phenolic  industry  are  estimated 
to  increase  by  slightly  less  than  0.1 
percent,  and  this  is  due  to  the  expected 
increase  in  product  prices  resulting 
from  the  proposed  rule  that  will  be 
experienced  by  amino/phenolic  resin 
producers  that  are  not  affected  by  this 
rule.  The  level  of  employment  in  these 
industries  is  estimated  to  fall  by  about 
1  percent  based  on  estimates  to 
adversely  affected  businesses  only. 
Potentially,  two  facilities  are  expected 
to  incur  closures  of  product  lines  from 
costs  associated  with  this  proposed  rule. 

A  preliminary  version  oi  the 
economic  impact  analysis  showed  that  5 
affected  resin  product  lines.  3  of  them 
owned  by  small  businesses,  may  cease 
operations  as  a  result  of  implementation 
of  the  proposed  NESHAP.  As  discussed 
in  Section  V.C.8  of  this  preamble,  upon 
receiving  these  results,  the  Agency 
reviewed  the  available  cost,  economic, 
and  other  data  on  these  affected 
businesses  and  facilities  in  order  to 
develop  a  less  burdensome  proposed 
rule.  An  approach  utilizing  an  actual 


annual  production  cutoff  of  800 
megagrams  per  year  was  developed  and 
analyzed.  After  removal  of  the 
equipment  leak  requirements  for  4  of 
the  5  facilities  originally  predicted  to 
cease  operation,  only  2  affected  resin 
product  lines  were  showoi  to  potentially 
cease  operations.  Neither  of  these 
product  lines  were  owned  by  small 
businesses.  Therefore,  the  addition  of 
this  800  megagram  per  year  equipment 
leaks  applicability  cutoff  leads  to 
minimal  adverse  economic  impacts 
associated  with  the  proposed  rule,  and 
no  significant  economic  impact  on  any 
small  businesses. 

The  economic  impact  analysis  shows 
that  2  affected  resin  product  lines  may 
cease  operations  as  a  result  of 
implementation  of  the  proposed 
NESHAP.  The  Agency  considers  these 
to  be  an  overstatement  of  the  likely 
impacts  of  the  proposal  NESHAP  for  the 
following  reasons:  (1)  the  resin  product 
lines  projected  to  close  may  be  captive 
producers  that  are  not  subject  to  the 
closure  criteria  employed  by  the 
economic  impact  model;  and  (2)  the 
resin  product  lines  projected  to  close 
produce  small  volumes  of  output  so  that 
the  baseline  characterization  of  these 
lines  may  understate  operating  profits 
because  they  likely  produce  specialty 
resins  with  higher  market  prices  than 
used  in  the  economic  impact  model. 

For  more  information,  refer  to  the 
Economic  Impact  Analysis  of  the 
Proposed  National  Emission  Standard 
for  Hazardous  Air  Pollutants: 
Manufacture  of  Amino/Phenolic  Resins 
(contained  in  the  docket  for  this  rule). 


VIII.  Administrative  Requirements 

A.  Docket 

The  docket  for  the  proposed  rule  is 
A-92-19.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  To  serve  as  the  record  in  case 
of  judicial  review  (except  for 
interagency  review  materials  (section 
307(d)(7)(A)  of  the  Act). 

This  docket  contains  copies  of  the 
regulatory  text,  Basis  and  Purpose 
Document  (BPD),  BPD  references,  and 
technical  memoranda  documenting  the 
information  considered  by  the  EPA  in 
the  development  of  the  proposed  rule. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1869.01)  and  a  copy  may  be 
obtained  from  Sandy  Fanner  by  mail  at 
OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
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(2137):  401  M  St..  SW;  Washington.  DC 
20460;  by  e-mail  at 
farmer.sandy@epamail.epa.gov;  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  Internet  at  http:/ 
/www.epa.gov/icr. 

Certain  records  and  reports  are 
necessary  to  enable  the  Administrator  to 
identify  facilities  subject  to  the  standard 
and  to  ensure  that  the  standard,  which 
is  based  on  maximum  achievable 
control  technology  (MACT)  specific  to 
amino/phenolic  resin  facilities,  is  being 
achieved.  The  information  will  be  used 
by  Agency  enforcement  personnel  to  (1) 
identify  new,  modified,  reconstructed, 
and  existing  facilities  subject  to  the 
standards;  and  (2)  ensure  that 
compliance  is  being  maintained  and 
documented.  Records  and  reports  are 
necessary  to  enable  the  Agency  to 
identify  facilities  that  are  not  in 
compliance  with  the  standards.  Based 
on  reported  information,  the  EPA  can 
decide  which  facilities  should  be 
inspected  and  which  records  or 
processes  should  be  inspected  at  these 
facilities. 

Amino/phenolic  resin  facilities  would 
be  required  to  submit  the  initial 
Notification  of  Compliance  Status 
within  5  months  of  the  compliance  date 
of  the  standard.  Records  necessary  to 
determine  compliance  would  be 
compiled  and  periodic  reports  would  be 
submitted  on  a  semiannual  basis. 

All  information  submitted  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
pohcies  set  forth  in  the  Code  of  Federal 
Regulations,  Title  40,  Chapter  1,  Part  2 
Subpart  B — Confidentiality  of  Business 
Information  (see  40  CFR  2.201  et  seq.; 
41  PR  36902,  September  1,  1976; 
amended  by  43  PR  39999,  September  8, 
1978;  43  PR  42251,  September  28, 1978; 
44  PR  17674,  March  23,  1979;  50  PR 
51661,  Dec.  18,  1985;  58  PR  461,  Jan.  5, 
1993;  58  PR  5061,  Jan.  19. 1993;  58  PR 
7189.  Feb.  5,  1993). 

The  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
averaged  over  the  first  3  years  is 
estimated  to  be  $1,062,900  per  year  for 
the  entire  source  category.  The  average 
burden,  per  respondent,  is  806  hours 
per  year  with  a  one-time  capital  cost  of 
$2,000.  After  the  initial  response, 
responses  would  be  required 
semiannually.  There  are  an  estimated  40 
respondents  initially  subject  to  the 
proposed  collection  requirements. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Pederal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CPR  part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  SW;  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  725  17th  St., 
NW.  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Because  the  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
December  14,  1998,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  January  13.  1999. 
The  final  rule  v^ll  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Executive  Order  12866  Review 

Under  Executive  Order  12866.  the 
EPA  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  EPA  and 
OMB  that  this  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RPA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  (1) 
There  are  only  8  small  businesses 
among  the  20  businesses  affected  by  this 
rule  that  operate  the  40  affected 
facilities;  (2)  a  screening  analysis 
indicates  no  affected  small  business  is 
likely  to  incur  an  annual  compliance 
cost  of  more  than  1  percent  as  a 
percentage  of  sales;  (3)  price  increases 
and  resulting  production  decreases  may 
occur  for  the  small  businesses'  affected 
products  after  compliance  is  achieved 
but  neither  is  expected  to  exceed  0.1 
percent;  and  (4)  no  facilities  or  product 
lines  owned  by  these  small  businesses 
are  projected  to  be  at  risk  of  closure 
from  compliance  with  this  proposed 
rule.  Therefore.  I  certify  that  this 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  more  information  on  the  results 
given  in  this  section,  please  refer  to  the 
Economic  Impact  Analysis  of  the 
Proposed  National  Emission  Standard 
for  Hazardous  Air  Pollutants: 
Manufacture  of  Amino/Phenolic  Resins 
(contained  in  the  docket  for  this  rule). 

E.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
rule,  or  any  final  rule  for  which  a  notice 
of  proposed  rulemaking  was  published, 
that  includes  a  Pederal  mandate  that 
may  result  in  estimated  costs  to  State, 
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i  increases 


local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  Section  205,  if  a  budgetary 
impact  statement  is  required  under 
section  202,  the  EPA  must  select  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule,  unless  the 
Agency  explains  why  this  alternative  is 
not  selected  or  the  selection  of  this 
alternative  is  inconsistent  with  law. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  Section  204 
requires  the  Agency  to  develop  a 
process  to  allow  elected  state,  local,  and 
tribal  government  officials  to  provide 
input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 
The  EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  EPA  has  also 
determined  that  this  proposed  rule  does 
not  significantly  or  uniquely  impact 
small  governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rulemaking  includes 
technical  standards.  Consequently,  the 
EPA  searched  for  applicable  voluntary 
consensus  standards  by  searching  the 
National  Standards  System  Network 
(NSSN)  database.  The  NSSN  is  an 
automated  service  provided  by  the 
American  National  Standards  Institute 
for  identifying  available  national  and 
international  standeirds. 

EPA  searched  for  methods  potentially 
equivalent  to  the  methods  required  by 
this  proposed  rule,  all  of  which  are 
methods  previously  promulgated  by 
EPA.  The  proposed  rule  includes 
methods  that  measure:  (1) 
Determination  of  actual  oxygen 
concentration  (%02d)(EPA  Method  3B); 
(2)  sampling  site  location  (EPA  Method 
1  or  lA);  (3)  volumetric  flow  rate  for 
batch  emission  episode  (EPA  Methods 
2,  2A,  2C,  or  2D);  (4)  gas  analysis  (EPA 
Method  3);  (5)  stack  gas  moisture  (EPA 
Method  4);  (6)  concentration  of 
formaldehyde  (EPA  Method  316  or  320); 
(7)  concentration  of  all  organic  HAP 
other  than  formaldehyde  (EPA  Method 
18);  and  (8)  concentration  of  methanol 
(EPA  Method  308  or  18).  These  EPA 
methods  are  found  in  Appendix  A  to 
part  60. 

No  potentially  equivalent  methods  for 
the  methods  in  the  proposal  were  found 
in  the  NSSN  database  search.  Therefore, 
the  EPA  proposes  to  use  the  methods 
listed  above.  EPA  welcomes  comment 
on  this  aspect  of  the  proposed 
rulemaking  and  specifically  invites  the 
public  to  identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  this  regulation  should 
provide  for  the  use  of  these  standards. 
Methods  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 


the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301,  40  CFR 
part  63,  Appendix  A  was  used). 

H.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the'planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  aUematives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

/.  Dxecutive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
otlrer  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 
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List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  30, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  It  is  proposed  that  part  63  be 
amended  by  adding  subpart  OOO  to 
read  as  follows: 

Subpart  OOO— National  Emission  Standards 
for  Hazardous  Air  Pollutant  Emissions: 
Manufacture  of  Amino/Phenolic  Resins 

Sec. 

63.1400  Applicability  and  designation  of 
affected  sources. 

63.1401  Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

63.1402  Definitions. 

63.1403  Emission  standards. 

63.1404  Storage  vessel  provisions. 

63.1405  Continuous  process  vents 
provisions. 

63.1406  Reactor  batch  process  vents — 
standards. 

63.1407  Non-reactor  batch  process  vents — 
standards. 

63.1408  Batch  process  vents — 
recordkeeping  provisions. 

63.1409  Batch  process  vents — reporting 
provisions. 

63.1410  (Reserved) 

63.1411  (Reserved) 

63.1412  [Reserved) 

63.1413  Heat  exchange  systems  provisions. 

63.1414  Wastewater  provisions. 

63.1415  Equipment  leak  provisions. 

63.1416  (Reserved) 

63.1417  Test  methods  and  compliance 
procedures. 

63.1418  Monitoring  requirements. 

63.1419  General  recordkeeping  and 
reporting  requirements. 

Table  1  to  Subpart  OOO  of  Part  63— 

Applicability  of  General  Provisions  to 
Subpart  OOO  Affected  Sources 

Table  2  to  Subpart  OOO  of  Part  63— Group 
1  Storage  Vessels  at  Existing  and  New 
Affected  Sources 

Table  3  to  Subpart  OOO  of  Part  63— Known 
Organic  Hazardous  Air  Pollutants  (HAP) 
From  the  Manufacture  of  Amino/ 
Phenolic  Resins 

Table  4  to  Subpart  OOO  of  Part  63— Batch 
Process  Vent  Monitoring  Requirements 

Table  5  to  Subpart  OOO  of  Part  63— 
Operating  Parameter  Levels 


Table  6  to  Subpart  OOO  of  Part  63— Reports 
Required  by  This  Subpart 

Subpart  OOO— National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Manufacture  of  Amino/ 
Phenolic  Resins 

§  63.1400    Appltcability  and  designation  of 
affected  sources. 

(a)  Definition  of  affected  source.  The 
provisions  of  this  subpart  apply  to  each 
affected  source.  Affected  sources  are 
described  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section. 

(1)  An  affected  source  is  either  an 
existing  affected  source  or  a  new 
affected  source.  Existing  affected  source 
is  defined  in  paragraph  (a)(3)  of  this 
section,  and  new  affected  source  is 
defined  in  paragraph  (a)(4)  of  this 
section. 

(2)  Emission  points  and  equipment. 
The  affected  source  includes  the 
emission  points  and  equipment 
specified  in  paragraphs  (a)(2)(i)  through 
(a)(2}(iv)  of  this  section  that  are 
associated  with  each  group  of  amino/ 
phenolic  resin  process  units  (APPU) 
making  up  an  affected  source. 

(i)  Each  waste  management  unit. 

(ii)  Maintenance  wastewater. 

(iii)  Each  heat  exchange  system. 

(iv)  Equipment  required  by,  or 
utilized  as  a  method  of  compliance 
with,  this  subpart  which  may  include 
control  devices  and  recovery  devices. 

(3)  An  existing  affected  source  is 
defined  as  each  group  of  one  or  more 
APPU,  that  is  not  part  of  a  new  affected 
source,  as  defined  in  paragraph  (a)(4)  of 
this  section,  that  is  located  at  a  plant 
site  that  is  a  major  source. 

(4)  A  new  affected  source  is  defined 
as  something  that  meets  the  criteria  of 
paragraph  (a)(4)(i),  (a)(4)(ii),  or  (a)(4}(iii) 
of  this  section.  The  situation  described 
in  paragraph  (a)(4)(i)  of  this  section  is 
distinct  from  those  situations  described 
in  paragraphs  (a)(4)(ii)  and  (a)(4)(iii)  of 
this  section  and  from  any  situation 
described  in  paragraph  (i)of  this  section. 

(i)  At  a  site  previously  without  HAP 
emission  points  (i.e.,  a  "greenfield" 
site),  each  group  of  one  or  more  APPUs 
on  which  construction  commenced  after 
December  14, 1998  that  are  part  of  a 
major  source; 

(ii)  An  APPU  meeting  the  criteria  in 
paragraph  (i)(l)(i)  of  this  section;  or 

(iii)  A  reconstructed  affected  source 
meeting  the  criteria  in  paragraph  (i){2)(i) 
of  this  section. 

(b)  APPUs  without  organic  HAP.  The 
owner  or  operator  of  an  APPU  that  is 
part  of  an  affected  source,  as  defined  in 
paragraph  (a)  of  this  section,  but  that 
does  not  use  or  manufacture  any  organic 
HAP  shall  comply  with  the 


requirements  of  either  paragraph  (b)(1) 
or  (b)(2)  of  this  section.  Such  an  APPU 
is  not  subject  to  any  other  provisions  of 
this  subpart  and  is  not  required  to 
comply  with  the  provisions  of  subpart  A 
of  this  part. 

(1)  Tne  owner  or  operator  shall  retain 
information,  data,  and  analysis  used  to 
document  the  basis  for  the 
determination  that  the  APPU  does  not 
use  or  manufacture  any  organic  HAP. 
Types  of  information  that  could 
document  this  determination  include, 
but  are  not  limited  to,  records  of 
chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  When  requested  by  the 
Administrator,  the  owner  or  operator 
shall  demonstrate  that  the  APPU  does 
not  use  any  organic  HAP. 

(c)  Emission  points  not  subject  to  the 
provisions  of  this  subpart.  The  affected 
source  includes  the  emission  points 
listed  in  paragraphs  (c)(1)  through  (c)(9) 
of  this  section,  but  these  emission 
points  are  not  subject  to  the 
requirements  of  this  subpart  or  to  the 
provisions  of  subpart  A  of  this  part: 

(1)  Equipment  that  does  not  contain 
organic  HAP  and  is  located  vdthin  an 
APPU  that  is  part  of  an  affected  source; 

(2)  Stormwater  from  segregated 
sewers; 

(3)  Water  fi-om  fire-fighting  and 
deluge  systems  in  segregated  sewers; 

(4)  Spills: 

(5)  Water  from  safety  showers; 

(6)  Water  from  testing  of  deluge 
systems; 

(7)  Water  from  testing  of  firefighting 
systems; 

(8)  Vessels  and  equipment  storing 
and/or  handling  material  that  contain 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only;  and 

(9)  Equipment  that  is  intended  to 
operate  in  organic  HAP  service  for  less 
than  300  hours  during  the  calendar  year. 

(d)  Processes  exempted  from  the 
affected  source.  The  processes  specified 
in  this  paragraph  (d)  are  exempted  from 
the  affected  source:  Research  and 
development  facilities. 

(e)  [Reserved] 

(0  Primary  product  determination  and 
applicability.  The  primary  product  of  a 
process  unit  shall  be  determined 
according  to  the  procedures  specified  in 
paragraphs  (f)(1)  through  (f)(2)  of  this 
section.  Paragraphs  (f)(3)  through  (f)(4) 
of  this  section  describe  whether  or  not 
a  process  unit  is  subject  to  this  subpart. 
Paragraphs  (f)(5)  through  (f)(7)  of  this 
section  discuss  compliance  for  those 
APPUs  operated  as  flexible  operation 
units,  as  specified  in  paragraph  (f)(2)  of 
this  section.  For  purpose  of  this 
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paragraph  (f).  tunino  resins  and  phenolic 
resins  shall  be  considered  to  be  the 
same  product.  For  purposes  of  this 
paragraph  (f),  the  term  "product,"  when 
discussing  amino  resins  or  phenolic 
resins,  shall  have  the  additional 
meaning  of  being  either  an  amino  resin, 
a  phenolic  resin,  or  both.  Additionally, 
the  term  amino/phenolic  resin,  as 
defined  in  §  63.1402,  shall  have  the 
same  meaning:  either  an  amino  resin,  a 
phenolic  resin,  or  both. 

(1)  If  a  process  unit  only  manufactures 
one  product,  then  that  product  shall 
represent  the  primary  product  of  the 
process  unit. 

(2)  If  a  process  unit  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
primary  product  shall  be  determined  as 
specified  in  paragraphs  (fl(2)(i)  or 
(f)(2)(ii)  of  this  section  based  on  the 
anticipated  operations  for  the  5  years 
follouring  [date  of  publication  of  final 
rule)  for  existing  affected  sources  and 
for  the  first  5  years  after  initial  start-up 
for  new  affected  sources. 

(i)  If  the  flexible  operation  unit  will 
manufacture  one  product  for  the  greatest 
operating  time  over  the  five  year  period, 
then  that  product  shall  represent  the 
primary  product  of  the  flexible 
operation  unit. 

(ii)  If  the  flexible  operation  unit  will 
manufacture  multiple  products  equally 
based  on  operating  time,  then  the 
product  with  the  greatest  production  on 
a  mass  basis  over  the  five  year  period 
shall  represent  the  primary  product  of 
the  flexible  operation  unit. 

(3)  If  the  primary  product  of  a  process 
unit  is  an  amino/phenolic  resin,  then 
said  process  unit  is  considered  an 
APPU.  Said  APPU  is  either  an  affected 
source  or  part  of  an  affected  source 
comprised  of  other  APPU  subject  to  this 
subpart  at  the  same  plant  site.  The 
status  of  a  process  unit  as  an  APPU  and 
as  an  affected  source  or  part  of  an 
affected  source  shall  not  chfuige 
regardless  of  what  products  are 
produced  in  the  future  by  said  APPU, 
with  the  exception  noted  in  paragraph 
(f)(3)(i)  of  this  section. 

(i)  If  a  process  unit  terminates  the 
production  of  all  amino/phenoUc  resins 
and  does  not  anticipate  the  production 
of  any  amino/phenolic  resins  in  the 
future,  the  process  unit  is  no  longer  an 
APPU,  is  no  longer  an  affected  source  or 
part  of  an  effected  source,  and  is  not 
subject  to  this  subpart  after  notification 
is  made  as  specified  in  paragraph 
(f)(3)(ii)  of  this  section. 

(ii)  The  owner  or  ojjerator  of  a  process 
unit  that  wishes  to  remove  the  APPU 
designation  from  the  process  imit,  as 
specified  in  paragraph  (f)(3)(i)  of  this 
section,  shall  notify  the  Administrator. 
This  notification  shall  be  accompanied 


by  a  rationale  for  why  it  is  anticipated 
that  no  amino/phenolic  resins  will  be 
produced  in  the  process  imit  in  the 
future. 

(iii)  If  a  process  unit  meeting  the 
criteria  of  paragraph  (f)(3)(i)  of  this 
section  begins  the  production  of  an 
amino/phenolic  resin  in  the  futiire,  the 
owner  or  operator  shall  use  the 
procediu-es  in  paragraph  {f)(4)(i)  of  this 
section  to  determine  if  the  process  unit 
is  re-designated  as  an  APPU. 

(4)  If  the  primary  product  of  a  process 
unit  is  not  an  amino/phenoUc  resin, 
then  said  process  unit  is  not  an  APPU, 
nor  is  it  an  affected  sovuce,  nor  is  it  part 
of  any  affected  source  subject  to  this 
subpart.  Said  process  unit  is  not  subject 
to  this  subpart  at  any  time,  regardless  of 
what  product  is  being  produced.  The 
status  of  a  process  unit  as  not  being  an 
APPU,  and  therefore  not  an  affected 
source  nor  part  of  an  affected  source 
subject  to  this  subpart,  shall  not  change 
regardless  of  what  products  are 
produced  in  the  future  by  said  process 
unit,  with  the  exception  noted  in 
paragraph  (f)(4)(i)  of  this  section. 

(i)  If,  at  any  time  beginning  [date  5 
years  after  date  of  publication  of  final 
rule],  the  owner  or  operator  determines 
that  an  amino/phenolic  resin  is  the 
primary  product  for  the  process  unit 
based  on  actual  production  data  for  any 
preceding  consecutive  five-year  period, 
then  the  process  unit  shall  be 
designated  as  an  APPU.  If  said  APPU  is 
not  subject  to  another  subpart  of  this 
part  63,  it  is  either  an  affected  source  or 
part  of  an  affected  source.  Said  APPU 
shall  be  subject  to  this  subpart  and  shall 
comply  with  paragraph  (f)(4)(ii)  of  this 
section.  Beginning  on  [date  5  years  after 
the  date  of  publication  of  final  rule]  and 
each  year  thereafter  on  the  anniversary 
of  [date  5  years  after  the  date  of 
publication  of  final  rule),  the  owner  or 
operator  shall  evaluate  production  data 
for  the  preceding  consecutive  five-year 
period  to  determine  if  the  primary 
product  for  the  process  unit  is  an 
amino/phenolic  resin. 

(ii)  Ira  process  unit  meets  the  criteria 
of  paragraph  (f)(4)(i)  of  this  section,  the 
owner  or  operator  shall  notify  the 
Administrator  within  6  months  of 
making  this  determination.  The  APPU, 
as  the  entire  affected  source  or  part  of 
an  affected  source,  shall  be  in 
compliance  with  the  provisions  of  this 
subpart  within  3  years  from  the  date  of 
such  notification. 

(5)  Once  the  primary  product  of  a 
process  unit  has  been  determined  to  be 
an  amino/phenolic  resin  and  if  the 
process  unit  is  an  affected  source  or  is 
part  of  an  affected  source  as  defined  in 
paragraph  (a)  of  this  section,  the  owneT 
or  operator  of  the  affected  source  shall 


comply  with  the  provisions  of  this 
subpart.  Owners  or  operators  of  flexible 
operation  units  shall  comply  with  this 
subpart  regardless  of  what  product  is 
being  manufactured,  except  as  specified 
in  paragraph  (f)(5)(iii)  of  this  section. 
Ovmers  or  operators  shall  comply  with 
the  provisions  of  this  subpart  for 
continuous  process  vents,  storage 
vessels,  and  emission  points  associated 
with  wastewater  as  specified  in  either 
paragraph  (f)(5)(i)  or  (f)(5](ii)  of  this 
section.  Owners  or  operators  shall 
comply  with  the  provisions  of  this 
subpart  for  reactor  or  non-reactor  batch 
process  vents  at  all  time,  regardless  of 
what  product  is  being  produced. 

(i)  each  owner  or  operator  shall 
detejmine  the  group  status  of  each 
emission  point  that  is  part  of  said 
flexible  operation  unit  based  on 
emission  point  characteristics  when  the 
primary  product  is  being  manufactured. 
Based  on  this  finding  of  group  status, 
the  owner  or  operator  shall  comply  with 
this  subpart  for  each  emission  point,  as 
appropriate,  at  all  times,  regardless  of 
what  product  is  being  produced.* 

(ii)  Alternatively,  each  owner  or 
operator  shall  comply  with  this  subpart 
for  individual  emission  points  based  on 
determinations  of  the  group  status  of 
each  emission  point  made  when  each 
product  produced  by  the  flexible 
operation  unit  is  manufactured, 
regardless  of  whether  said  product  is  an 
amiho/phenolic  resin  or  not.  (Note: 
Under  this  scenario  it  is  possible  that 
the  group  status,  and  therefore  the 
requirement  to  achieve  emission 
reductions,  for  an  emission  point  may 
change  depending  on  the  product  being 
produced.) 

(iii)  Whenever  a  flexible  operation 
imit  manufactures  a  product  in  a  way 
that  meets  the  criteria  of  paragraph  (b) 
of  this  section  (i.e.,  does  not  use  or 
manufacture  any  organic  HAP),  the 
owner  or  operator  is  only  required  to 
comply  with  either  paragraph  (b)(1)  or 
(b)(2)  of  this  section  to  demonstrate 
compliance  for  activities  associated 
with  the  manufacture  of  said  product. 
This  subpart  does  not  require 
compliance  with  the  provisions  of 
subpart  A  of  this  part  for  activities 
associated  with  the  manufacture  of  a 
product  that  meets  the  criteria  of 
paragraph  (b)  of  this  section. 

(Bfrhe  determination  of  the  primary 
product  for  a  process  unit,  to  include 
the  determination  of  applicability  of  this 
subpart  to  process  units  that  are 
designed  and  operated  as  flexible 
operation  units,  shall  be  reported  in  the 
Notification  of  Compliance  Status 
required  by  §  63.1419(e)(5)  when  the 
primary  product  is  determined  to  be  an 
amino/phenolic  resin.  The  Notification 
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of  Compliance  Status  shall  include  the 
information  specified  in  either 
paragraph  (f)(6)(i)  or  {0(6)(ii)  of  this 
section.  If  the  primary  product  is 
determined  to  be  something  other  than 
an  amino/phenolic  resin,  the  owner  or 
operator  shall  either  retain  all 
information,  data,  and  analyses  used  to 
document  the  basis  for  the 
determination  that  the  primary  product 
is  not  an  amino/phenolic  resin,  or, 
when  requested  by  the  Administrator, 
demonstrate  that  the  primary  product 
for  the  process  unit  is  something  other 
than  an  amino/phenolic  resin. 

(i)  If  the  APPU  manufactures  only  an 
amino/phenolic  resin,  a  statement  of 
this  fact. 

(ii)  If  the  APPU  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
information  specified  in  paragraphs 
(n(6)(ii)(A)  through  (f)(6)(ii)(C)  of  this 
section,  as  appropriate. 

(A)  Statement  that  amino/phenolic 
resin  is  the  primary  product. 

(B)  Information  concerning  operating 
time  and/or  production  mass  for  each 
product  that  was  used  to  make  the 
determination  of  the  primary  product 
under  paragraph  (f)(2)(i)  or  (fK2)(ii)  of 
this  section. 

(C)  Identification  of  which 
compliance  option  specified  in 
paragraphs  (0(5)(i)  and  (f)(5)(ii)  of  this 
section  has  been  selected  by  the  owner 
or  operator  for  continuous  process 
vents,  storage  vessels,  and  emission 
points  associated  with  wastewater. 

(7)  To  demonstrate  compliance  with 
this  subpart  during  those  periods  when 
an  APPU  operated  as  a  flexible 
operation  unit  is  producing  a  product 
that  is  not  an  amino/phenolic  resin,  the 
owner  or  operator  shall  comply  with 
either  paragraphs  (fl(7)(i)  through 
(f)(7)(ii)  or  paragraph  (f)(7)(iii)  of  this 
section. 

(i)  Establish  parameter  monitoring 
levels,  as  specified  in  §63.1418,  for 
those  emission  points  designated  as 
Group  1  and  for  reactor  and  non-reactor 
batch  process  vents,  as  appropriate. 

(ii)  Submit  the  parameter  monitoring 
levels  developed  under  paragraph 
(f)(7)(i)  of  this  section  and  the  basis  for 
them  in  the  Notification  of  Compliance 
Status  report  as  specified  in 
§  63.1419(e)(5). 

(iii)  Demonstrate  that  the  parameter 
monitoring  levels  established  for  the 
amino/phenolic  resin  are  also 
appropriate  for  those  periods  when 
products  other  than  the  amino/phenolic 
resin  are  being  produced.  Material 
demonstrating  this  finding  shall  be 
submitted  in  the  Notification  of 
Compliance  Status  report  as  specified  in 
§  63.1419(e)(5). 


(g)  Storage  vessel  ownership 
determination.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (g)(1)  through  (g)(7)  of  this 
section  to  determine  to  which  process 
unit  a  storage  vessel  shall  be  assigned. 
Paragraph  (g)(8)  of  this  section  specifies 
when  an  owner  or  operator  is  required 
to  redetermine  to  which  process  unit  a 
storage  vessel  is  assigned. 

(1)  If  a  storage  vessel  is  already 
subject  to  another  subpart  of  this  part  63 
on  (date  of  publication  of  final  rule], 
said  storage  vessel  shall  be  assigned  to 
the  process  unit  subject  to  the  other 
subpart. 

(2)  If  a  storage  vessel  is  dedicated  to 
a  single  process  unit,  the  storage  vessel 
shall  be  assigned  to  that  process  unit. 

(3)  If  a  storage  vessel  is  shared  among 
process  units,  then  the  storage  vessel 
shall  be  assigned  to  that  process  unit 
located  on  the  same  plant  site  as  the 
storage  vessel  that  has  the  greatest  input 
into  or  output  from  the  storage  vessel 
(i.e.,  said  process  unit  has  the 
predominant  use  of  the  storage  vessel). 

(4)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  one 
or  more  of  those  process  units  is  an 
APPU  subject  to  this  subpart,  the  storage 
vessel  shall  be  assigned  to  any  of  the 
said  APPU. 

(5)  [Reserved] 

(6)  If  the  predominant  use  of  a  storage 
vessel  varies  from  year  to  year,  then 
predominant  use  shall  be  determined 
based  on  the  utilization  that  occurred 
during  the  year  preceding  (date  of 
publication  of  final  rule]  or  based  on  the 
expected  utilization  for  the  5  years 
following  (date  of  publication  of  final 
rule]  for  existing  affected  sources  and 
based  on  the  expected  utilization  for  the 
first  5  years  after  initial  start-up  for  new 
affected  sources.  The  determination  of 
predominant  use  shall  be  reported  in 
the  Notification  of  Compliance  Status, 
as  required  by  §  63.1335(e)(5)(vi). 

(7)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
more  process  units  which  place  material 
into,  or  receive  materials  from  the 
storage  vessel,  but  the  storage  vessel  is 
located  in  a  tank  farm  (including  a 
marine  tank  farm),  the  applicability  of 
this  subpart  shall  be  determined 
according  to  the  provisions  in 
paragraphs  (g)(7)(i)  through  (g)(7)(iv)  of 
this  section. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  process  unit  that  utilizes 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  material,  as 
appropriate).  With  respect  to  any 
process  unit,  an  intervening  storage 
vessel  means  a  storage  vessel  connected 


by  hard-piping  both  to  the  process  unit 
and  to  the  storage  vessel  in  the  tank 
farm  so  that  product  or  raw  material 
entering  or  leaving  the  process  unit 
flows  into  (or  from)  the  intervening 
storage  vessel  and  does  not  flow  directly 
into  (or  from)  the  storage  vessel  in  the 
tank  farm. 

(ii)  If  there  is  no  process  unit  at  the 
major  source  that  meets  the  criteria  of 
paragraph  (g)(7)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
does  not  apply  to  the  storage  vessel. 

(iii)  If  there  is  only  one  process  unit 
at  the  major  source  that  meets  the 
criteria  of  paragraph  (g)(7)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
that  process  unit. 

(iv)  If  there  are  two  or  more  process 
units  at  the  major  source  that  meet  the 
criteria  of  paragraph  (g)(7)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  those  process  units  according  to 
the  provisions  of  paragraphs  (g)(3) 
through  (g)(6)  of  this  section.  The 
predominant  use  shall  be  determined 
among  only  those  process  units  that 
meet  the  criteria  of  paragraph  (g)(7)(i)  of 
this  section. 

(8)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  a  process  unit  that  was  not 
included  in  the  initial  determination,  or 
ceases  to  receive  material  from  (or  send 
material  to)  a  process  unit,  the  owner  or 
operator  shall  reevaluate  the 
applicability  of  this  subpart  to  the 
storage  vessel. 

(h)  (Reserved) 

(i)  Changes  or  additions  to  plant  sites. 
The  provisions  of  paragraphs  (i)(l) 
through  (i)(3)  of  this  section  apply  to 
owners  or  operators  that  change  or  add 
to  their  plant  site  or  affected  source. 
Paragraph  (i)(4)  of  this  section  provides 
examples  of  what  are  and  are  not 
considered  process  changes  for 
purposes  of  this  paragraph  (i).  Paragraph 
(i)(5)  of  this  section  discusses  reporting 
requirements. 

(l)  Adding  an  APPU  to  a  plant  site. 
The  provisions  of  paragraphs  (i)(l)(i) 
through  (i)(l)(ii)  of  this  section  apply  to 
ovraers  or  operators  that  add  APPUs  to 
a  plant  site. 

(i)  If  an  APPU  is  added  to  a  plant  site, 
said  addition  shall  be  a  new  affected 
source  and  shall  be  subject  to  the 
requirements  for  a  new  affected  source 
in  this  subpart  upon  initial  start-up  or 
by  [date  of  publication  of  final  rule], 
whichever  is  later,  if  said  addition 
meets  the  criteria  specified  in 
paragraphs  (i)(l)(i)(A)  through 
(i)(l)(i)(C)  of  this  section: 

(A)  Said  addition  meets  the  definition 
of  construction  in  §63.2; 


(B)  Such  c 
after  Decemi 

(C)  Said  a( 
emit  10  tons 
HAP  or  25  t( 
combinatior 

(ii)IfanA 
said  additioi 
requirement 
source  in  thi 
up  or  by  [da 
publication 
later,  if  said 
criteria  spec 
this  section 
after  the  adc 
meet,  the  de 

(2)  Addini 
process  cha, 
sources.  Th« 
(i)(2)(i)  throi 
apply  to  ow 
emission  po 
changes  to  a 

(i)  If  any  I 
is  made  to  a 
and  said  pre 
meets  the  cr 
paragraphs  I 
(i)(2)(i)(B)  o: 
source  shall 
and  shall  be 
for  a  new  af 
upon  initial 
publication 
later. 

(A)  Said  F 
meets  the  d( 
§63.2;  and 

(B)  Such  I 
after  Decem 

(ii)  If  any 
results  in  oi 
points  (i.e., 
1  emission  ] 
that  change 
to  Group  1) 
point(s)  is  a 
source  (i.e., 
batch  proce; 
components 
said  process 
meet  the  cri 
(i)(2)(i)(A)  t] 
section,  the 
shall  be  sub 
an  existing  i 
subpart.  Sai 
in  complian 
by  the  comj 
§63.1401,  V 

(3)  [Reser 

(4)  DeterTi 
process  cha 
paragraph  (i 
changes  inc 
changes  in  I 
type,  or  wht 
replacemen 


Federal  Register/Vol.  63,  No.  239/Monday,  December  14.  1998/Proposed  Rules 


68861 


le  definition 


'  (B)  Such  construction  commenced 
after  December  14, 1998;  and 

(C)  Said  addition  has  the  potential  to 
emit  10  tons  per  year  or  more  of  any 
HAP  or  25  tons  per  year  or  more  of  any 
combination  of  HAP. 

(ii)  If  an  APPU  is  added  to  a  plant  site, 
said  addition  shall  be  subject  to  the 
requirements  for  an  existing  affected 
source  in  this  subpart  upon  initial  start- 
up or  by  (date  3  years  after  date  of 
publication  of  final  rule),  whichever  is 
later,  if  said  addition  does  not  meet  the 
criteria  specified  in  paragraph  (i)(l)(i)  of 
this  section  and  the  plant  site  meets,  or 
after  the  addition  is  completed  will 
meet,  the  definition  of  major  source. 

(2)  Adding  emission  points  or  making 
process  changes  to  existing  affected 
sources.  The  provisions  of  paragraphs 
(i)(2)(i)  through  (i)(2)(ii)  of  this  section 
apply  to  ov\mers  or  operators  that  add 
emission  points  or  make  process 
changes  to  an  existing  affected  source. 

(i)  If  any  process  change  or  addition 
is  made  to  an  existing  affected  source 
and  said  process  change  or  addition 
meets  the  criteria  specified  in 
paragraphs  (i)(2)(i)(A)  through 
(i)(2)(i)(B)  of  this  section,  said  affected 
soiure  shall  be  a  new  affected  source 
and  shall  be  subject  to  the  requirements 
for  a  new  affected  source  in  this  subpart 
upon  initial  start-up  or  by  [date  of 
publication  of  final  rule],  whichever  is 
later. 

(A)  Said  process  change  or  addition 
meets  the  definition  of  reconstruction  in 
§63.2;  and 

(B)  Such  reconstruction  commenced 
after  December  14, 1998. 

(ii)  If  any  process  change  is  made  that 
results  in  one  or  more  Group  1  emission 
points  (i.e.,  either  newly  created  Group 
1  emission  points  or  emission  points 
that  change  group  status  from  Group  2 
to  Group  1)  or  if  any  other  emission 
point(s)  is  added  to  an  existing  affected 
soiut:e  (i.e..  Group  2  emission  point(s), 
batch  process  vent(s),  or  equipment  leak 
components  subject  to  §  63.1415)  and 
said  process  change  or  addition  does  not 
meet  the  criteria  specified  in  paragraphs 
(i)(2)(i)(A)  through  (i)(2)(i)(B)  of  this 
section,  the  resulting  emission  point(s) 
shall  be  subject  to  the  requirements  for 
an  existing  affected  source  in  this 
subpart.  Said  emission  point(s)  shall  be 
in  compliance  upon  initial  start-up  or 
by  the  compliance  date  specified  in 
§63.1401,  whichever  is  later. 

(3)  (Reserved.) 

(4)  Determining  what  are  and  are  not 
process  changes.  For  purposes  of  this 
paragraph  (i),  examples  of  process 
changes  include,  but  are  not  limited  to, 
changes  in  feedstock  type,  or  catalyst 
type,  or  whenever  there  is  a 
replacement,  removal,  or  the  addition  of 


recovery  equipment,  or  changes  that 
increase  production  capacity.  For 
purposes  of  this  paragraph  (i),  process 
changes  do  not  include:  process  upsets, 
unintentional  temporary  process 
changes,  and  changes  that  are  writhin  the 
equipment  configuration  and  ojjerating 
conditions  documented  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.1335(e)(5). 

(5)  Reporting  requirements  for  owners 
or  operators  that  change  or  add  to  their 
plant  site  or  affected  source.  Owners  or 
operators  that  change  or  add  to  their 
plant  site  or  affected  source,  as 
discussed  in  paragraphs  (i)(l)  and  (i)(2) 
of  this  section,  shall  submit  a  report  as 
specified  in  §63.1419(e)(7)(iv). 

(j)  Applicability  of  this  subpart  during 
periods  of  start-up,  shutdown, 
malfunction,  or  non-operation. 
Paragraphs  (j)(l)  through  (j)(4)  of  this 
section  shall  be  followed  during  periods 
of  start-up,  shutdown,  malfunction,  or 
non-operation  of  the  affected  source  or 
any  part  thereof. 

(1)  The  provisions  set  forth  in  this 
subpart  and  the  provisions  referred  to  in 
this  subpart  shall  apply  at  all  times 
except  dining  periods  of  non-operation 
of  the  affected  source  (or  specific 
portion  thereof)  resulting  in  cessation  of 
the  emissions  to  which  diis  subpart 
applies.  The  emission  limitations  of  this 
subpart  shall  not  apply  during  periods 
of  start-up,  shutdown,  or  malfunction. 
However,  if  a  start-up,  shutdowm, 
malfunction,  or  period  of  non-operation 
of  one  portion  of  an  affected  source  does 
not  affect  the  ability  of  a  particular 
emission  point  to  comply  vnth  the 
specific  provisions  to  which  it  is 
subject,  then  that  emission  point  shall 
still  be  required  to  comply  with  the 
applicable  provisions  of  this  subpart 
diuing  the  start-up,  shutdowm, 
malfunction,  or  period  of  non-operation. 
For  example,  if  there  is  an  overpressure 
in  the  reactor  area,  a  storage  vessel  that 
is  part  of  the  affected  source  would  still 
be  required  to  be  controlled  in 
accordance  with  §63.1404. 

(2)  The  provisions  set  forth  in  subpart 
H  of  this  part  63,  as  referred  to  in 

§  63.1415,  shall  apply  at  all  times  except 
-during  periods  of  non-operation  of  the 
affected  source  (or  specific  portion 
thereof)  in  which  the  lines  are  drained 
and  depressiuized  resulting  in  cessation 
of  the  emissions  to  which  §  63.1415 
applies,  or  diuing  periods  of  start-up, 
shutdown,  malfunction,  or  process  unit 
shutdown.  During  periods  of  start-up, 
shutdown,  malfunction,  or  process  unit 
shutdown,  the  owTier  or  operator  shall 
follow  the  applicable  provisions  of  the 
start-up,  shutdown,  and  malfunction 
plan  required  by  §  63.6(e)(3). 


(3)  The  owner  or  operator  shall  not 
shut  down  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
this  subpart  during  periods  of  start-up, 
shutdown,  or  malfunction;  or  during 
times  when  emissions  (or,  where 
applicable,  wastewater  streams  or 
residuals)  are  being  routed  to  such  items 
of  equipment,  if  the  shutdown  would 
corftravene  requirements  of  this  subpart 
appUcable  to  such  items  of  equipment. 
This  paragraph  (j)(3)  does  not  apply  if 
the  item  of  equipment  is 
malfunctioning.  This  paragraph  (j)(3) 
also  does  not  apply  if  the  owner  or 
operator  shuts  dowm  the  compfiance 
equipment  (other  than  monitoring 
systems)  to  avoid  damage  due  to  a 
contemporaneous  start-up,  shutdown,  or 
malfunction  of  the  affected  source  or 
portion  thereof.  If  the  owner  or  operator 
has  reason  to  believe  that  monitoring 
equipment  would  be  damaged  due  to  a 
contemporaneous  start-up,  shutdown,  or 
malfunction  of  the  affected  source  or 
portion  thereof,  the  owner  or  operator 
shall  provide  documentation  supporting 
such  a  claim  in  the  operating  permit 
application  (or,  where  appUcable,  an 
appUcation  for  revision  of  the  operating 
permit)  for  that  affected  source.  The 
permitting  authority  shall  evaluate  the 
supporting  documentation  and,  in  the 
operating  permit,  may  provide  for  that 
equipment  to  be  shut  down  during 
periods  of  start-up,  shutdown,  or 
malfunction  only  if  such  equipment 
would  be  damaged  by  the 
contemporaneous  start-up,  shutdown,  or 
malfunction,  in  the  permitting 
authority's  judgement,  based  on  the 
information  submitted. 

t4)  During  start-ups,  shutdowns,  and 
when  the  requirements  of  this  subj>art 
do  not  apply  pursuant  to  paragraphs 
(j)(l)  through  (j)(3)  of  this  section,  the 
owner  or  operator  shall  implement,  to 
the  extent  reasonably  available, 
measures  to  prevent  or  minimize  excess 
emissions  to  the  extent  practical.  For 
purposes  of  this  paragraph,  the  term 
"excess  emissions"  means  emissions  in 
excess  of  those  that  would  have 
oceurred  if  there  were  no  start-up, 
shutdown,  or  malfunction  and  the 
owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  start-up,  shutdown, 
and  malfunction  plan,  and  may  include, 
buVare  not  limited  to,  air  pollution 
control  technologies,  recovery 
technologies,  work  practices,  pollution 
pmvention,  monitoring,  and/ or  changes 
in  the  manner  of  operation  of  the 
affected  source.  Back-up  control  devices 
are  not  required,  but  may  be  used  if 
available. 
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§  63. 1 401    Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

(a)  Affected  sources  are  required  to 
achieve  compliance  on  or  before  the 
dates  specified  in  paragraphs  (b) 
through  (c)  of  this  section.  Paragraph  (e) 
of  this  section  provides  information  on 
requesting  compliance  extensions. 
Paragraphs  (f)  through  (U  of  this  section 
discuss  the  relationship  of  this  subpart 
to  subpart  A  of  this  part  and  to  other 
applicable  rules.  Where  an  override  of 
another  authority  of  the  Act  is  indicated 
in  this  subpart,  only  compliance  with 
the  provisions  of  this  subpart  is 
required.  Paragraph  (m)  of  this  section 
specifies  the  meaning  of  time  periods. 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  December  14, 1998 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  (date  of 
publication  of  final  rule],  whichever  is 
later,  as  provided  in  §  63.6(b). 

(c)  Existing  affected  sources  shall  be 
in  compliance  with  this  subpart  no  later 
than  3  years  after  (date  of  publication  of 
final  rule),  as  provided  in  §  63.6(c), 
unless  an  extension  has  been  granted  as 
specified  in  paragraph  (e)  of  this 
section. 

(d)  [Reserved.] 

(e)  Pursuant  to  Section  112(i)(3)(B)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 
existing  affected  source  up  to  1 
additional  year  to  comply  with  Section 
112(d)  standards.  For  purposes  of  this 
subpart,  a  request  for  an  extension  shall 
be  submitted  to  the  permitting  authority 
as  part  of  the  operating  permit 
application  or  to  the  Administrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report.  Requests  for 
extensions  shall  be  submitted  no  later 
than  120  days  prior  to  the  compliance 
dates  specified  in  paragraphs  (b) 
through  (d)  of  this  section,  except  as 
provided  in  paragraph  (e)(3)  of  this 
section.  The  dates  specified  in  §63.6(i) 
for  submittal  of  requests  for  extensions 
shall  not  apply  to  this  subpart. 

(1)  A  request  for  an  extension  of 
compliance  shall  include  the  data 
described  in  §63.6(i)(6)(i)(A),  (B),  and 
(D). 

(2)  The  requirements  in  §  63.6(i)(8) 
through  (i)(14)  shall  govern  the  review 
and  approval  of  requests  for  extensions 
of  compliance  with  this  subpart. 

(3)  An  owner  or  operator  may  submit 
a  compliance  extension  request  after  the 
date  specified  in  paragraph  (e)  of  this 
section,  provided  that  the  need  for  the 
compliance  extension  arose  after  that 
date,  and  the  need  arose  due  to 
circumstances  beyond  reasonable 
control  of  the  owner  or  operator.  This 
request  shall  include,  in  addition  to  the 


information  specified  in  paragraph  (e)(1) 
of  this  section,  a  statement  of  the 
reasons  additional  time  is  needed  and 
the  date  when  the  owner  or  operator 
first  learned  of  the  circumstances 
necessitating  a  request  for  compliance 
extension  under  this  paragraph  (e)(3). 

(f)  Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  and  those  that  do  not  apply  to 
owners  and  operators  of  affected  sources 
subject  to  this  subpart. 

(g)  After  the  compliance  dates 
specified  in  this  section,  a  storage  vessel 
that  is  assigned  to  an  affected  source 
subject  to  this  subpart  that  is  also 
subject  to  and  complying  with  the 
provisions  of  40  CFR  part  60,  subpart 
Kb,  shall  continue  to  comply  with  40 
CFR  part  60,  subpart  Kb.  After  the 
compliance  dates  specified  in  this 
section,  a  storage  vessel  that  is  assigned 
to  an  affected  source  subject  to  this 
subpart  that  is  also  subject  to  the 
provisions  of  40  CFR  part  60,  subpart 
Kb,  but  the  owner  or  operator  has  not 
been  required  to  apply  controls  as  part 
of  complying  with  40  CFR  part  60, 
subpart  Kb,  is  required  to  comply  only 
with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  storage  vessel  shall  no 
longer  be  subject  to  40  CFR  part  60, 
subpart  Kb. 

(h)  Affected  sources  subject  to  this 
subpart  that  are  also  subject  to  the 
provisions  of  subpart  Q  of  this  part  shall 
comply  with  both  subparts. 

(i)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  the  provisions  of  40  CFR  part 
60,  subpart  W,  or  the  provisions  of 
subpart  H  of  this  part  63,  is  required  to 
comply  only  with  the  provisions  of  this 
subpart.  After  the  compliance  dates 
specified  in  this  section,  said  source 
shall  no  longer  be  subject  to  40  CFR  part 
60,  subpart  VV,  or  subpart  H  of  this  part 
63,  as  appropriate. 

(i)  [Reserved.] 

(k)  [Reserved.] 

(1)  Overlap  with  other  regulations  for 
monitoring,  recordkeeping  or  reporting 
with  respect  to  combustion  devices, 
recovery  devices,  or  recapture  devices. 
After  the  compliance  dates  specified  in 
this  subpart,  if  any  combustion  device, 
recovery  device  or  recapture  device 
subject  to  this  subpart  is  also  subject  to 
monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  part 
264,  subpart  AA,  BE,  or  CC,  or  is  subject 
to  monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA,  BB,  or  CC,  and  the  owner 
or  operator  complies  with  the  periodic 
reporting  requirements  under  40  CFR 
part  264,  subpart  AA,  BB,  or  CC,  that 


would  apply  to  the  device  if  the  facility 
had  final-permitted  status,  the  owmer  or 
operator  may  elect  to  comply  either 
with  the  monitoring,  recordkeeping  and 
reporting  requirements  of  this  subpart, 
or  with  the  monitoring,  recordkeeping 
and  reporting  requirements  in  40  CFR 
parts  264  and/or  265,  as  described  in 
this  paragraph  (1),  which  shall  constitute 
compliance  with  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  this  subpart.  If  the 
owner  or  operator  elects  to  comply  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  parts 
264  and/or  265,  the  owner  or  operator 
shall  report  all  information  required  by 
§  63.1419(e)(6).  The  owner  or  operator 
shall  identify  which  option  has  been 
selected  in  the  Notification  of 
Compliance  Status  required  by 
§  63.1419(e)(5). 

(m)  All  terms  in  this  subpart  that 
define  a  period  of  time  for  completion 
of  required  tasks  (e.g.,  weekly,  monthly, 
quarterly,  annual),  unless  specified 
otherwise,  refer  to  the  standard  calendar 
periods. 

(1)  Notwithstanding  time  periods 
specified  in  this  subpart  for  completion 
of  required  tasks,  such  time  periods  may 
be  changed  by  mutual  agreement 
between  the  ovmer  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part  63  (e.g.,  a  period  could  begin 
on  the  compliance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  changed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  changed.  A  new  request  is  not 
necessary  for  each  recurring  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  begirming  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraph 
(m)(2)(i)  or  (m)(2)(ii)  of  this  section,  as 
appropriate: 

li)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually: 
or  (ii)  In  all  other  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  of  multiple  successive 
periods,  an  owner  or  operator  may 
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section,  as 


perform  the  required  task  at  any  time 
during  the  specified  period,  provided 
that  the  task  is  conducted  at  a 
reasonable  interval  after  completion  of 
the  task  during  the  previous  period. 

§93.1402    Definitions. 

(a)  The  following  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  §§  63.2,  63.101,  63.111,  and 
63.161  as  specified  after  each  term: 

Act  (§63.2) 

Administrator  (§  63.2) 

Annual  average  concentration  (§63.111) 

Annual  average  flow  rate  (§63.111) 

Automated  monitoring  and  recording  system 

(§63.111) 
Boiler  (§63.111) 
Bottoms  receiver  (§  63.161) 
By  compound  (§63.111) 
By-product  (§63.101) 
Car-seal  (§63.111) 
Closed- vent  system  (§63.111) 
Combustion  device  (§63.111) 
Commenced  (§63.2) 
Compliance  date  (§63.2) 
Connector  (§63.161) 
Construction  (§63.2) 
Continuous  monitoring  system  (§63.2) 
Distillation  unit  (§63.111) 
Duct  work  (§63.161) 
Emission  standard  (§63.2) 
EPA  (§63.2) 

External  floating  roof  (§  63.111) 
First  attempt  at  repair  (§63.111) 
Flame  zone  (§63.111) 
Floating  roof  (§63.111) 
Flow  indicator  (§63.111) 
Fuel  gas  (§63.101) 
Fuel  gas  system  (§63.101) 
Hard-piping  (§63.111) 
Hazardous  air  pollutant  (§  63.2) 
Impurity  (§63.101) 
In  organic  hazardous  air  pollutant  service 

(§63.161) 
Incinerator  (§63.111) 
Instrumentation  system  (§63.161) 
Internal  floating  roof  (§63.111) 
Lesser  quantity  (§63.2) 
Major  source  (§  63.2) 
Malfunction  (§63.2) 
Open-ended  valve  or  line  (§63.161) 
Operating  permit  (§63.101) 
Organic  monitoring  device  (§63.111) 
Owner  or  operator  (§  63.2) 
Performance  evaluation  (§63.2) 
Performance  test  (§63.2) 
Permitting  authority  (§63.2) 
Plant  site  (§63.101) 
Potential  to  emit  (§63.2) 
Primary  fuel  (§63.111) 
Process  heater  (§63.111) 
Process  unit  shutdown  (§63.161) 
Process  wastewater  (§  63.101) 
Process  wastewater  stream  (§63.111) 
Reactor  (§63.111) 
Recapture  device  (§63.101) 
Reconstruction  (§63.2) 
Routed  to  a  process  or  route  to  a  process 

(§63.161) 
Run  (§63.2) 

Secondary  fuel  (§63.111) 
Sensor  (§63.161) 
Specific  gravity  monitoring  device  (§  63.111) 


Start-up,  shutdown,  and  malfunction  plan 

(§63.101) 
State  (§63.2) 

Surge  control  vessel  (§63.161) 
Temperature  monitoring  device  (§  63.111) 
Test  method  (§  63.2) 
Total  resource  effectiveness  (TRE)  index 

value  (§63.111) 
Treatment  process  (§  63.111) 
Unit  operation  (§63.101) 
Visible  emission  (§63.2) 

(b)  All  other  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  this  section.  If  a  term  is  defined 
in  §  63.2,  §  63.101,  §  63.111,  or  §  63.161 
and  in  this  section,  it  shall  have  the 
meaning  given  in  this  section  for 
purposes  of  this  subpart. 

Air  pollution  control  device  or  Control 
device  means  equipment  installed  on  a 
process  vent,  storage  tank,  wastewater 
treatment  exhaust  stack,  or  combination 
thereof  that  reduces  the  mass  of  HAP 
emitted  to  the  air.  The  equipment  may 
consist  of  an  individual  device  or  a 
series  of  devices.  Examples  include,  but 
are  not  limited  to,  incinerators,  carbon 
adsorption  units,  condensers,  flares, 
boilers,  process  heaters,  and  gas 
absorbers.  Process  condensers  are  not 
considered  air  pollution  control  devices 
or  control  devices. 

Affected  source  is  defined  in 
§  63.1400(a). 

Amino  resin  means  a  resin  produced 
through  the  reaction  of  formaldehyde,  or 
a  formaldehyde  containing  solution 
(e.g.,  aqueous  formaldehyde),  with 
compound(s)  that  contain  the  amino 
group;  these  compounds  include 
melamine,  urea,  and  urea  derivatives. 

Amino/phenolic  resin  means  one  or 
both  of  the  following  types  of  products: 

(1)  Amino  resin;  or 

(2)  Phenolic  resin. 
Amino/phenolic  resin  process  unit 

(APPU)  means  a  collection  of  equipment 
assembled  and  connected  by  hard- 
piping  or  ductwork  used  to  process  raw 
materials  and  to  manufacture  an  amino/ 
phenolic  resin  as  its  primary  product 
This  collection  of  equipment  includes 
process  vents  from  process  vessels; 
equipment  identified  in  §63.149; 
storage  vessels,  as  determined  in 
§  63.1400(g);  and  the  equipment  that  is 
subject  to  the  equipment  leak  provisions 
as  specified  in  §63.1415.  Utilities,  lines 
and  equipment  not  containing  process 
fluids,  and  other  non-process  lines,  such 
as  heating  and  cooling  systems  which 
do  not  combine  their  materials  with 
those  in  the  processes  they  serve,  are 
not  part  of  the  amino/phenolic  resin 
process  unit.  An  amino/phenolic  resin 
process  unit  consists  of  more  than  one 
unit  operation. 

Batch  cycle  means  the  operational 
step  or  steps,  from  start  to  finish,  that 
occur  as  part  of  a  batch  unit  operation. 


Batch  emission  episode  means  a 
discrete  emission  venting  episode 
associated  with  a  single  batch  unit 
operation.  Multiple  batch  emission 
episodes  may  occur  from  a  single  batch 
unit  operation. 

Batch  mode  means  the  discontinuous 
bulk  movement  of  material  through  a 
unit  operation.  Mass,  temperature, 
concentration,  and  other  properties  may 
vary  with  time.  For  a  imit  operation 
operated  in  a  batch  mode  (i.e.,  batch 
unit  operation),  the  addition  of  material 
and  withdrawal  of  material  do  not 
typically  occur  simultaneously. 

Batch  process  vent  means  a  process 
vent  from  a  batch  unit  operation  within 
an  affected  source.  Batch  process  vents 
are  either  reactor  batch  process  vents  or 
non-reactor  batch  process  vents. 

Batch  unit  operation  means  a  unit 
operation  operated  in  a  batch  mode. 

Block  means  the  time  period  that 
comprises  a  single  batch  cycle. 

Continuous  mode  means  the 
continuous  movement  of  material 
through  a  unit  operation.  Mass, 
temperature,  concentration,  and  other 
properties  typically  approach  steady- 
state  conditions.  For  a  unit  operation 
operated  in  a  continuous  mode  (i.e., 
continuous  unit  operation),  the 
simultaneous  addition  of  raw  material 
and  withdrawal  of  product  is  typical. 

Continuous  process  vent  means  a 
process  vent  from  a  continuous  unit 
operation  within  an  affected  source.  The 
total  organic  HAP  weight  percent  is 
determined  after  the  last  recovery 
device,  as  described  in  §  63.115(a),  and 
is  determined  as  specified  in 
§  63.115(c).  Process  vents  that  are 
serving  as  control  devices  are  not 
subject  to  additional  control 
requirements. 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
computer  readable  form,  of  data  values 
measured  at  least  once  every  15  minutes 
and  recorded  at  the  frequency  specified 
in  §  63.1419(d)  or  §  63.1419(h). 

Continuous  recorder  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  records  1-hour  or 
more  frequent  block  average  values. 

Continuous  unit  operation  means  a 
unit  operation  operated  in  a  continuous 
mode. 

Controlled  HAP  emissions  means  the 
quantity  of  HAP  discharged  to  the 
atmosphere  from  an  air  pollution 
control  device. 

Emission  point  means  an  individual 
corAinuous  process  vent,  batch  process 
vent,  storage  vessel,  waste  management 
imit,  equipment  leak,  heat  exchange 
sysfem,  or  equipment  subject  to 
§63.149. 
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Equipment  means,  for  the  purposes  of 
the  provisions  in  §63.1415  and  the 
requirements  in  subpart  H  of  this  part 
that  are  referred  to  in  §  63.1415,  each 
pump,  compressor,  agitator,  pressure 
relief  device,  sampling  connection 
system,  open-ended  valve  or  line,  valve, 
connector,  and  instrumentation  system 
in  organic  hazardous  air  pollutant 
service;  and  any  control  devices  or 
systems  required  by  subpart  H  of  this 
part.  For  purposes  of  this  subpart,  surge 
control  vessels  and  bottom  receivers  are 
not  equipment  for  purposes  of 
regulating  equipment  leak  emissions. 
Surge  control  vessels  and  bottoms 
receivers  are  regulated  as  non-reactor 
batch  process  vents,  for  the  purposes  of 
this  subpart. 

Equipment  leak  is  defined  in  §  63.101. 
except  that  surge  control  vessels  and 
bottoms  receivers  are  not  sources  of 
equipment  leak  emissions  for  purposes 
of  this  subpart. 

Existing  affected  source  is  defined  in 
§  63.1400(a)(3). 

Flexible  operation  unit  means  a 
process  unit  that  manufactures  different 
chemical  products,  polymers,  or  resins 
periodically  by  alternating  raw  materials 
or  operating  conditions.  These  units  are 
also  referred  to  as  campaign  plants  or 
blocked  operations. 

Group  1  continuous  process  vent 
means  a  continuous  process  vent  from 
a  new  affected  source  releasing  a 
gaseous  emission  stream  that  has  a  total 
resource  effectiveness  index  value, 
calculated  according  to  the  procedures 
in  §  63.115  as  quahfied  by  §  63.1405(e). 
less  than  or  equal  to  1.2. 

Group  1  storage  vessel  means  a 
storage  vessel  at  a  new  or  existing 
affected  source  that  meets  the 
applicability  criteria  specified  in  Table 

2  of  this  subpart. 

Group  1  wastewater  stream  means  a 
wastewater  stream  consisting  of  process 
wastewater  from  a  new  affected  source 
that  meets  the  criteria  for  Group  1  status 
in  §  63.132(c)  and/or  that  meets  the 
criteria  for  Group  1  status  in  §  63.132(d). 
with  the  exceptions  listed  in 
§  63.1414(h)  for  the  purposes  of  this 
subpart  (i.e..  for  organic  HAP  listed  on 
Table  3  of  this  subpart  that  are  also 
listed  on  Table  9  and  Table  8  of  subpart 
G  of  this  part  63,  as  indicated  on  Table 

3  of  this  subpart,  as  appropriate). 
Group  2  continuous  process  vent 

means  a  continuous  process  vent  that 
does  not  fall  within  Oie  definition  of  a 
Group  1  continuous  process  vent. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  fall  within 
the  definition  of  a  Group  1  storage 
vessel. 

Group  2  wastewater  stream  means  any 
process  wastewater  stream  that  does  uot 


meet  the  definition  of  a  Group  1 
wastewater  stream. 

Heat  exchange  system  means  any 
cooling  tower  system  or  once-through 
cooling  water  system  (e.g.,  river  or  pond 
water)  designed  and  intended  to  operate 
to  not  allow  contact  between  the  cooling 
medium  and  process  fluid  or  gases  (i.e.. 
a  noncontact  system).  A  heat  exchange 
system  can  include  more  than  one  heat 
exchanger  and  can  include  recirculating 
or  once-through  cooling  systems. 

Highest-HAP  recipe  for  a  product 
means  the  recipe  of  the  product  with  the 
highest  total  mass  of  HAP  charged  to  the 
reactor  during  the  production  of  a  single 
batch  of  product. 

Initial  start-up  means  the  first  time  a 
new  or  reconstructed  affected  source 
begins  production,  or,  for  equipment 
added  or  changed  as  described  in 
§  63.1400(i),  the  first  time  the 
equipment  is  put  into  operation.  Initial 
start-up  does  not  include  operation 
solely  for  testing  equipment.  Initial 
start-up  does  not  include  subsequent 
start-ups  of  an  affected  source  or  portion 
thereof  following  malfunctions  or 
shutdowns  or  following  changes  in 
product  for  flexible  operation  units  or 
following  recharging  of  equipment  in 
batch  operation.  Further,  for  purposes  of 
§  63.1401  and  §  63.1415,  initial  start-up 
does  not  include  subsequent  start-ups  of 
affected  sources  or  portions  thereof 
following  malfunctions  or  process  unit 
shutdowns. 

Large  control  device  means  a  control 
device  that  controls  emission  points 
with  total  emissions  of  10  tons  of  HAP 
per  year  or  more  before  control. 

Maintenance  wastewater  is  defined  in 
§63.101.  except  that  the  term  "amino/ 
phenolic  resin  process  unit"  shall  apply 
wherever  the  term  "chemical 
manufacturing  process  unit"  is  used. 
Furthejr.  the  generation  of  wastewater 
from  the  routine  rinsing  or  washing  of 
equipment  in  batch  operation  between 
batches  is  not  maintenance  wastewater 
for  the  purposes  of  this  subpart. 

Maximum  representative  operating 
conditions  means,  for  purposes  of 
testing  or  measurements  required  by 
§  63.1417.  those  conditions  which 
reflect  the  highest  HAP  emissions 
reasonably  expected  to  be  vented  to  the 
control  device  or  emitted  to  the 
atmosphere.  For  affected  sources  that 
produce  the  same  product(s)  using 
multiple  recipes,  the  production  of  the 
highest-HAP  recipe  is  reflective  of 
maximum  representative  operating 
conditions. 

Maximum  true  vapor  pressure  is 
defined  in  §63.111.  except  that  the 
terms  "transfer"  or  "transferred"  shall 
not  apply  for  purposes  of  this  subpart. 


Multicomponent  system  means,  as 
used  in  conjunction  with  batch  process 
vents,  a  stream  whose  liquid  and/or 
vapor  contains  more  than  one 
compound. 

Net  positive  heating  value  means  the 
difference  between  the  heat  value  of  the 
recovered  chemical  stream  and  the 
minimum  heat  value  required  to  ensure 
a  stable  flame  in  the  combustion  device. 
This  difference  must  have  a  positive 
value  when  used  in  the  context  of 
"recovering  chemicals  for  fuel  value" 
(e.g.,  in  the  definition  of  "recovery 
device"  in  this  section). 

New  affected  source  is  defined  in 
§  63.1400(a)(4). 

Non-reactor  batch  process  vent  means 
a  batch  process  vent  originating  from  a 
unit  operation  other  than  a  reactor.  Non- 
reactor  batch  process  vents  include,  but 
are  not  limited  to,  batch  process  vents 
from  filter  presses,  surge  control  vessels, 
bottoms  receivers,  weigh  tanks,  and 
distillation  systems. 

On-site  or  On  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart  or  required  by  another 
subpart  referenced  by  this  subpart,  that 
records  are  stored  at  a  location  within 
a  major  source  which  encompasses  the 
affected  source.  On-site  includes,  but  is 
not  limited  to,  storage  at  the  affected 
source  or  APPU  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

Operating  day  means  the  period 
defined  by  the  owner  or  operator  in  the 
Notification  of  Compliance  Status 
required  by  §63. 1419(e)(5).  The 
operating  day  is  the  period  for  which 
daily  average  monitoring  values  and 
batch  cycle  daily  average  monitoring 
values  are  determined. 

Organic  hazardous  air  pollutant(s) 
(organic  HAP)  means  one  or  more  of  the 
chemicals  listed  in  Table  3  of  this 
subpart  or  any  other  chemical  which  is: 

(1)  Knowingly  produced  or 
introduced  into  the  manufacturing 
process  other  than  as  an  impurity;  and 

(2)  Listed  in  Table  2  of  subpart  F  of 
this  part. 

Phenolic  resin  means  a  resin  that  is  a 
condensation  product  of  formaldehyde 
and  phenol,  or  a  formaldehyde 
substitute  and/or  a  phenol  substitute. 
Substitutes  for  formaldehyde  include 
acetaldehyde  or  furfuraldehyde. 
Substitutes  for  phenol  include  other 
phenolic  starting  compounds  such  as 
cresols,  xylenols,  p-tert-butylphenol,  p- 
phenylphenol,  and  nonylphenol. 

Primary  product  is  defined  in  and 
determined  by  the  procedures  specified 
in  §  63.1400(0.  For  the  purposes  of  the 
procedures  in  §  63.1400(f),  amino  resins 
and  phenolic  resins  shall  be  considered 
to  be  the  same  product. 
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Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  Integral  part  of  a  unit 
operation(s).  The  condenser  must 
support  a  vapor-to-Iiquid  phase  change 
for  periods  of  equipment  operation  that 
are  at  or  above  the  boiling  or  bubble 
point  of  substance(s)  at  the  liquid 
surface.  Examples  of  process  condensers 
include  distillation  condensers,  reflux 
condensers,  and  condensers  used  in 
stripping  or  flashing  operations.  In  a 
series  of  condensers,  all  condensers  up 
to  and  including  the  first  condenser 
with  an  exit  gas  temperature  below  the 
boiling  or  bubble  point  of  the 
substance(s)  at  the  liquid  surface  are 
considered  to  be  process  condensers. 
All  condensers  in  line  prior  to  a  vacuum 
source  are  included  in  this  definition. 

Process  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
hardpiping  or  ductwork,  used  to  process 
raw  materials  and  to  manufacture  a 
product. 

Process  vent  means  a  gaseous 
emission  stream  from  a  unit  operation 
where  the  gaseous  emission  stream  is 
discharged  to  the  atmosphere  either 
directly  or  after  passing  through  one  or 
more  control,  recovery,  or  recapture 
devices.  Unit  operations  that  may  have 
process  vents  are  condensers, 
distillation  units,  reactors,  or  other  unit 
operations  within  the  APPU.  Emission 
streams  that  are  undiluted  and 
uncontrolled  containing  less  than  20 
ppmv  organic  HAP,  as  determined 
through  process  knowledge  that  no 
organic  HAP  are  present  in  the  emission 
stream  or  using  an  engineering 
assessment  as  discussed  in 
§63.1417(e)(3)(vi);  test  data  using  the 
test  methods  specified  in  §  63.1417(b); 
or  any  other  test  method  that  has  been 
validated  according  to  the  procedures  in 
Method  301  of  appendix  A  of  this  part, 
are  not  considered  process  vents. 
Process  vents  exclude  relief  valve 
discharges,  gaseous  streams  routed  to  a 
fuel  gas  system(s),  and  leaks  from 
equipment  regulated  under  §  63.1415. 
Process  vents  that  are  serving  as  control 
devices  are  not  subject  to  additional 
control  requirements. 

Product  means  a  resin,  produced 
using  the  same  monomers  and  varying 
in  additives  (e.g.,  initiators,  terminators, 
etc.);  catalysts;  or  in  the  relative 
proportions  of  monomers,  that  is 
manufactured  by  a  process  unit.  With 
respect  to  resins,  more  than  one  recipe 
may  be  used  to  produce  the  same 
product.  Product  also  means  a  chemical 
that  is  not  a  polymer,  that  is 
manufactured  by  a  process  unit.  By- 
products, isolated  intermediates, 
impurities,  wastes,  and  trace 


contaminants  are  not  considered 
products. 

Reactor  batch  process  vent  means  a 
batch  process  vent  originating  from  a 
reactor. 

Recipe  means  a  specific  composition, 
from  among  the  range  of  possible 
compositions  that  may  occur  within  a 
product,  as  defined  in  this  section.  A 
recipe  is  determined  by  the  proportions 
of  monomers  and,  if  present,  other 
reactants  and  additives  that  are  used  to 
make  the  recipe.  For  example,  a 
methylated  amino  resin  and  a  non- 
methylated  amino  resin  are  both 
different  recipes  of  the  same  product, 
amino  resin. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  use;  reuse;  fuel 
value  (i.e.,  net  heating  value);  or  for  sale 
for  use,  reuse,  or  fuel  value  (i.e.,  net 
heating  value).  Examples  of  equipment 
that  may  be  recovery  devices  include 
absorbers,  carbon  adsorbers,  condensers, 
oil-water  separators  or  organic-water 
separators,  or  organic  removal  devices 
such  as  decanters,  strippers,  or  thin-film 
evaporation  units.  For  the  purposes  of 
the  monitoring,  recordkeeping,  or 
reporting  requirements  of  this  subpart, 
recapture  devices  are  considered 
recovery  devices. 

Research  and  development  facility 
means  any  stationary  source  whose 
primary  purpose  is  to  conduct  research 
and  development  into  new  processes 
and  products,  where  such  source  is 
operated  imder  the  close  sujjervision  of 
technically  trained  personnel,  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner. 

Residual  is  defined  in  §63.111,  except 
that  when  the  definition  in  §63.111 
uses  the  term  "Table  9  compounds,"  the 
term  "organic  HAP  listed  on  Table  3  of 
this  subpart  that  are  also  listed  on  Table 
9  of  subpart  G  of  this  part,  as  indicated 
on  Table  3  of  this  subpart"  shall  apply 
for  purposes  of  this  subpart. 

Safety  device  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  exclusively  to 
prevent  physical  damage  or  permanent 
deformation  to  a  unit  or  its  air  emission 
control  equipment  by  venting  gases  or 
vapors  directly  to  the  atmosphere 
during  unsafe  conditions  resulting  from 
an  unplanned,  accidental,  or  emergency 
event.  For  the  purposes  of  this  subpart, 
a  safety  device  is  not  used  for  routine 
venting  of  gases  or  vapors  from  the 
vapor  headspace  imdemeath  a  cover 
such  as  during  filling  of  the  unit  or  to 
adjust  the  pressure  in  this  vapor 
headspace  in  response  to  normal  daily 


diurnal  ambient  temperature 
fluctuations.  A  safety  device  is  designed 
to  remain  in  a  closed  position  during 
normal  operations  and  open  only  when 
the  internal  pressure,  or  another 
relevant  parameter,  exceeds  the  device 
threshold  setting  applicable  to  the  air 
emission  control  equipment  as 
determined  by  the  owner  or  operator 
bas^d  on  manufacturer 
recommendations,  applicable 
regulations,  fire  protection  and 
prevention  codes,  standard  engineering 
codfes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
flammable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Shutdown  means  for  purposes 
including,  but  not  limited  to.  periodic 
maintenance,  replacement  of 
equipment,  or  repair,  the  cessation  of 
operation  of  an  affected  source,  an 
APPU(s)  within  an  affected  source,  a 
waste  management  unit  or  unit 
operation  within  an  affected  source,  or 
equipment  required  or  used  to  comply 
with  this  subpart,  or  the  emptying  or 
degassing  of  a  storage  vessel.  For 
purposes  of  the  wastewater  provisions 
of  §63.1414,  shutdown  does  not  include 
the  routine  rinsing  or  washing  of 
equipment  in  batch  operation  between 
batches.  For  purposes  of  the  batch 
process  vent  provisions  in  §§  63.1406 
and  63.1407,  the  cessation  of  equipment 
in  batch  operation  is  not  a  shutdown, 
unless  the  equipment  undergoes 
maintenance,  is  replaced,  or  is  repaired. 

Small  control  device  means  a  control 
device  that  controls  emission  points 
with  total  emissions  less  than  10  tons  of 
HAP  per  year  before  control. 

Start-up  means  the  setting  into 
operation  of  an  affected  source,  an 
APPU(s)  within  an  affected  source,  a 
was^e  management  unit  or  unit 
operation  within  an  affected  source,  or 
equipment  required  or  used  to  comply 
with  this  subpart,  or  a  storage  vessel 
after  emptying  and  degassing.  For  both 
continuous  and  batch  unit  operations, 
start-up  includes  initial  start-up  and 
operation  solely  for  testing  equipment. 
For  both  continuous  and  batch  unit 
operations,  start-up  does  not  include  the 
recharging  of  equipment  in  batch 
operation.  For  continuous  unit 
operations,  start-up  includes 
transitional  conditions  due  to  changes 
in  product  for  flexible  operation  units. 
For^atch  unit  operations,  start-up  does 
not  include  transitional  conditions  due 
to  changes  in  product  for  flexible 
operation  units. 

Steady-state  conditions  means  that  all 
variables  (temperatures,  pressures, 
volumes,  flow  rates,  etc.)  in  a  process  do 
not  vary  significantly  with  time;  minor 
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fluctuations  about  constant  mean  values 
may  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  more  organic  HAP. 
Storage  vessels  do  not  include: 

(1)  vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  lyithout  emissions  to  the 
atmosphere; 

(3)  vessels  with  capacities  smaller 
than  38  cubic  meters; 

(4)  vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only; 

(5)  wastewater  storage  tanks; 

(6)  surge  control  vessels  or  bottoms 
receivers;  and 

(7)  vessels  and  equipment  storing 
and/or  handling  amino/phenolic  resin. 

Uncontrolled  HAP  emissions  means  a 
gaseous  vent  stream  containing  HAP 
which  has  exited  the  unit  o(>eration  (or 
process  condenser,  if  any),  but  which 
has  not  yet  been  introduced  into  an  air 
pollution  control  device  to  reduce  the 
mass  of  HAP  in  the  vent  stream.  If  the 
gaseous  vent  stream  is  not  routed  to  an 
air  pollution  control  device, 
imcontrolled  emissions  are  those  HAP 
emissions  released  to  the  atmosphere. 

Vent  stream,  as  used  in  reference  to 
batch  process"  vents,  continuous  process 
vents,  storage  vessels,  waste 
management  units,  and  in-process 
equipment  subject  to  §  63.149,  means 
the  emissions  fh)m  that  emission  point. 

Waste  management  unit  is  defined  in 
§  6  3 . 1 1 1 ,  except  that  where  the 
definition  in  §  63.111  uses  the  term 
"chemical  manufacturing  process  unit," 
the  term  "APPU"  shall  apply  for 
purposes  of  this  subpart. 

Wastewater  is  either  a  process 
wastewater  or  maintenance  wastewater 
and  means  water  that: 

(1)  Contains  either: 

(i)  An  annual  average  concentration  of 
organic  HAP  listed  on  Table  3  of  this 
subpart  that  are  also  Usted  on  Table  9 
of  subpart  G  of  this  part  63,  as  indicated 
on  Table  3  of  this  subpart,  of  at  least  5 
parts  per  million  by  weight  and  has  an 
annual  average  flow  rate  of  0.02  liter  per 
minute  or  greater;  or 

(ii)  An  annual  average  concentration 
of  organic  HAP  listed  on  Table  3  of  this 
subpart  that  are  also  listed  on  Table  9 
of  subpart  G  of  this  part  63,  as  indicated 
on  Table  3  of  this  subpart,  of  at  least 
10,000  parts  per  million  by  weight  at 
any  flow  rate,  and  that; 

(2)  Is  discarded  from  an  APPU  that  is 
part  of  an  affected  source. 


Wastewater  stream  means  a  stream 
that  contains  wastewater  as  defined  in 
this  section. 

§  63. 1 403    Emission  standards. 

Each  owner  or  operator  of  an  affected 
source  subject  to  the  provisions  of  this 
subpart  shall  control  organic  HAP 
emissions  as  specified  in  this  subpart  on 
and  after  the  compliance  dates  specified 
in  this  section.  Compliance  with  the 
emissions  limits  is  demonstrated 
initially  through  the  provisions  of 
§63.1417  (Test  methods  and 
compliance  procedures)  and 
continuously  through  the  provisions  of 
§63.1418  (Monitoring  requirements). 

(a)  Except  as  allowed  under  paragraph 
(b)  of  this  section,  the  owner  or  operator 
of  an  affected  source  shall  comply  with 
the  provisions  in  paragraphs  (a)(1) 
through  (a)(9)  of  this  section,  as 
appropriate.  (Note:  Sections  63.1410 
through  63.1412  and  §  63.1416  are 
reserved.): 

(1)  Section  63.1404  for  storage  vessels 
for  new  affected  sources; 

(2)  Section  63.1405  for  continuous 
process  vents  for  new  affected  sources; 

(3)  Sections  63.1406  through  63.1409 
for  batch  process  vents  for  existing  and 
new  affected  sources; 

(4)  Section  63.1413  for  heat  exchange 
systems  for  existing  and  new  affected 
sources; 

(5)  Section  63.1414  for  wastewater  for 
new  affected  sources; 

(6)  Section  63.1415  for  equipment 
leaks  for  existing  and  new  affected 
sources,  except  as  specified  in 
paragraph  (c)  of  this  section; 

(7)  Section  63.1417  for  test  methods 
and  compliance  procedures; 

(8)  Section  63.1418  for  monitoring 
requirements;  and 

(9)  Section  63.1419  for  general 
recordkeeping  and  reporting 
reouirements. 

(b)  When  emissions  of  different  kinds 
(i.e.,  emissions  from  continuous  process 
vents,  batch  process  vents,  storage 
vessels,  process  wastewater,  and/or  in- 
process  equipment  subject  to  §  63.149) 
are  combined,  and  at  least  one  of  the 
vent  streams  would  be  required  by  this 
subpart  to  apply  controls  in  the  absence 
of  combination  with  other  vent  streams, 
the  owner  or  operator  shall  comply  with 
the  requirements  of  either  paragraph 
(b)(1)  or  (b)(2)  of  this  section,  as 
appropriate.  For  purposes  of  this 
paragraph  (b),  combined  vent  streams 
containing  one  or  more  batch  process 
vents  and  containing  one  or  more 
continuous  process  vents  for  which 
control  is  required  by  the  provisions  of 
§63.1405  may  comply  widi  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
as  appropriate.  For  purposes  of  this 


paragraph  (b),  the  owner  or  operator  of 
an  affected  source  with  combined  vent 
streams  containing  one  or  more  batch 
process  vents  but  not  containing  one  or 
more  continuous  process  vents  for 
which  control  is  required  by  the 
provisions  of  §63.1405  shall  comply 
with  paragraph  (b)(3)  of  this  section: 

(1)  Comply  with  the  applicable 
requirements  of  this  subpart  for  each 
kind  of  emission  point  in  the  vent 
stream  as  specified  in  paragraphs  (a)(1) 
through  (a)(5)  of  this  section. 

(2)  Comply  with  the  first  set  of 
requirements  identified  in  paragraphs 
{b)(2)(i)  through  (b)(2)(iv)  of  this  section 
which  applies  to  any  individual  vent 
stream  that  is  included  in  the  combined 
vent  stream,  where  either  that  vent 
stream  would  be  required  by  this 
subpart  to  apply  controls  in  the  absence 
of  combination  with  other  vent  streams, 
or  the  owner  or  operator  chooses  to 
apply  controls  according  to  the 
provisions  of  this  subpart  appropriate  to 
that  vent  stream  for  purposes  of  this 
paragraph.  Compliance  with  the  first 
applicable  set  of  requirements  identified 
in  paragraphs  (b)(2)(i)  through  (b)(2){iv) 
of  this  section  constitutes  compliance 
with  all  other  requirements  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iv)  of 
this  section  applicable  to  other  vent 
streams  in  the  combined  vent  stream: 

(i)  The  requirements  of  this  subpart 
for  Group  1  continuous  process  vents 
subject  to  §63.1405.  including 
applicable  monitoring,  recordkeeping, 
and  reporting; 

(ii)  The  requirements  of  §  63.139,  as 
specified  in  §63.1414,  for  control 
devices  used  to  control  emissions  from 
waste  management  units,  including 
applicable  monitoring,  recordkeeping, 
and  reporting; 

(iii)  The  requirements  of  §  63.139,  as 
specified  in  §  63.1414,  for  closed  vent 
systems  for  control  of  emissions  from 
in-process  equipment  subject  to 
§  63.149,  as  specified  in  §  63.1414, 
including  applicable  monitoring, 
recordkeeping,  and  reporting;  or 

(iv)  The  requirements  of  §  63.119(e), 
as  specified  in  §63.1404,  for  control  of 
emissions  from  Group  1  storage  vessels, 
including  applicable  monitoring, 
recordkeeping,  and  reporting. 

(3)  The  owner  or  operator  of  an 
affected  source  with  combined  vent 
streams  containing  one  or  more  batch 
process  vents  but  not  also  containing 
one  or  more  continuous  process  vents 
required  to  apply  controls  by  the 
provisions  of  §63.1405  shall  comply 
with  paragraphs  (b){3)(i)  and  (b)(3)(ii)  of 
this  section. 

(i)  The  owrner  or  operator  of  the 
affected  source  shall  comply  with 
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§63.1406  or  §63.1407,  as  appropriate, 
for  the  batch  process  vent(s). 

(ii)  The  owner  or  operator  of  the 
affected  source  shall  comply  with  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
as  appropriate,  for  the  remaining  vent 
streams. 

(c)  Exception  from  equipment  leaks. 
Owners  or  operators  of  certain  affected 
sources  are  not  required  to  comply  with 
the  equipment  leak  provisions  specified 
in  §  63.1415,  as  specified  in  paragraphs 
(c)(1)  through  (c)(3)  of  this  section. 

(1)  Affected  sources  with  actual 
annual  production  of  amino/phenoUc 
resin  equal  to  or  less  than  800 
megagrams  per  year  for  the  12-month 
period  proceeding  December  14, 1998 
publication  of  this  proposed  rule  are 
exempt  from  the  equipment  leak 
provisions  specified  in  §  63.1415,  except 
as  specified  in  paragraph  (c)(3)  of  this 
section. 

(2)  Owners  or  operators  using  the 
exemption  provided  by  this  paragraph 
(c)  shall  comply  with  the  following 
requirements: 

fi)  Submit  a  statement  that  includes 
the  following  information  as  part  of  the 
Notification  of  Compliance  Status 
required  by  §63. 1419(e)(5):  a  statement 
that  the  exemption  provided  by  this 
paragraph  (c)  is  being  utilized  and  a 
statement  of  the  affected  source's  actual 
annual  pr6duction  of  amino/phenolic 
resins  for  the  12-month  period 
preceeding  December  14,  1998. 

(ii)  Comply  with  the  requirements  of 
either  paragraph  (c)(2)(ii)(A)  or 
(c)(2)(ii)(B)  of  this  section. 

(A)  The  owner  or  operator  shall  retain 
information,  data,  and  analysis  used  to 
document  the  basis  for  using  the 
exemption  provided  by  this  paragraph 
(c).  Such  information,  data,  and  analysis 
shall  be  retained  for  the  12-month 
period  preceeding  December  14, 1998 
and  for  each  12-month  period  the 
affected  source  is  in  operation  and  using 
the  exemption  provided  by  this 
paragraph  (c).  The  beginning  of  each  12- 
month  period  shall  be  the  anniversary  of 
December  14,  1998. 

(B)  When  requested  by  the 
Administrator,  the  owmer  or  operator 
shall  demonstrate  that  actual  annual 
production  is  equal  to  or  less  than  800 
megagrams  per  year  of  amino/phenolic 
resin  for  the  12-month  period 
preceeding  December  14,  1998  and  for 
each  12-month  period  the  affected 
source  has  been  in  operation  and  using 
the  exemption  provided  by  this 
paragraph  (c).  The  beginning  of  each  12- 
raonth  period  shall  be  the  anniversary  of 
December  14, 1998. 

(3)  If  an  affected  source  using  the 
exemption  provided  by  this  paragraph 
(c)  has  an  actual  annual  production  of 


amino/phenoUc  resins  exceeding  800 
megagrams  per  year  for  any  12-month 
period  that  begins  on  the  anniversary  of 
December  14, 1998  starting  with  the  12- 
month  period  following  December  14, 
1998,  the  owner  or  operator  shall 
comply  with  the  provisions  of  §  63.1415 
for  the  life  of  the  affected  source  (i.e., 
regardless  of  actual  annual  production 
thereafter)  or  until  the  affected  source  is 
no  longer  subject  to  the  provisions  of 
this  subpart. 

(d)  Opening  of  a  safety  device. 
Opening  of  a  safety  device,  as  defined 
in  §  63.1402,  is  allowed  at  any  time 
conditions  require  it  to  be  opened  to 
avoid  unsafe  conditions. 

§  63. 1 404    Storage  vessel  provisions. 

(a)  For  each  storage  vessel  located  at 
an  existing  or  new  affected  source,  the 
owner  or  operator  shall  comply  with 
paragraph  (b)  of  this  section.  As  an 
alternative  to  complying  with  paragraph 
(b)  of  this  section,  an  owner  or  operator 
may  comply  with  paragraph  (c)  of  this 
section.  The  compliance  date  for  storage 
vessels  at  affected  sources  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1401. 

(b)  For  each  Group  1  storage  vessel 
assigned,  according  to  the  procedures  in 
§  63.1400(g),  to  a  new  affected  source, 
the  owner  or  operator  shall  comply  with 
the  control  requirements  specified  in 
paragraph  (b)(1)  of  this  section  and  with 
the  requirements  of  subpart  G  of  this 
part  specified  in  paragraphs  (b)(3) 
through  (b)(6)  of  this  section,  with  the 
differences  noted  in  paragraphs  (d)(1) 
through  (d)(14)  of  this  section  for  the 
purposes  of  this  subpart,  as  appropriate. 
For  each  Group  1  storage  vessel 
assigned,  according  to  the  procedures  in 
§  63.1400(g),  to  an  existing  affected 
source,  the  owner  or  operator  shall 
comply  with  the  control  requirements 
specified  in  paragraph  (b)(2)  of  this 
section  and  with  the  requirements  of 
subpart  G  of  this  part  specified  in 
paragraphs  (b)(3)  through  (b)(6)  of  this 
section,  with  the  differences  noted  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section  for  the  purposes  of  this  subpart, 
as  appropriate: 

(1)  For  storage  vessels  containing 
aqueous  formaldehyde,  reduce 
emissions  of  total  organic  HAP  by  50 
weight-percent  using  a  closed  vent 
system  and  control  device  or, 
alternatively,  comply  with  §  63.119  G  of 
this  part.  For  storage  vessels  containing 
other  organic  HAP,  reduce  emissions  of 
total  organic  HAP  by  95  weight-percent 
using  a  closed  vent  system  and  control 
device  or,  alternatively,  comply  with 
§63.119  of  subpart  G  of  this  part; 

(2)  Reduce  emissions  of  total  orgai^ic 
HAP  by  50  weight-percent  using  a 


closed  vent  system  and  control  device 
or,  alternatively,  comply  with  §63.119 
of  subpart  G  of  this  part; 

(3)  Section  63.120,  Storage  vessel 
provisions — procedures  to  determine 
compliance; 

(4)  Section  63.121,  Storage  vessel 
provisions — alternative  means  of 
emission  limitation; 

(5)  Section  63.122,  Storage  vessel 
provisions — reporting; 

(6)  Section  63.123,  Storage  vessel 
provisions — recordkeeping. 

(c)  As  an  alternative  standard,  the 
owner  or  operator  of  an  existing  or  new 
affected  source  may  comply  with  the 
storage  tank  standards  by  routing 
stoage  tank  vents  to  a  control  device 
achieving  an  outlet  organic  HAP 
concentration  of  20  ppmv  or  less. 
Compliance  with  the  outlet 
concentration  shall  be  determined  by 
the  initial  compliance  procedures  of 

§  63.1417(a)(6)  and  the  continuous 
emission  monitoring  requirements  of 
§63.1418(i). 

(d)  The  differences  noted  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section  apply  to  owners  or  operators 
complying  with  certain  provisions  of 
subpart  G  of  this  part,  as  specified  in 
paragraph  (b)  of  this  section. 

(1)  When  the  term  "storage  vessel"  is 
used  in  §§63.119  through  63.123  of 
subpart  G  of  this  part,  the  definition  of 
this  term  in  §63.1402  shall  apply  for  the 
purposes  of  this  subpart. 

(2)  When  the  term  "Group  1  storage 
vessel"  is  used  in  §§63.119  through 
63.123  of  subpart  G  of  this  part,  the 
definition  of  this  term  in  §63.1402  shall 
apply  for  the  purposes  of  this  subpart. 

(3)  When  the  term  "Group  2  storage 
vessel"  is  used  in  §§  63.119  through 
63  i23.  the  definition  of  this  term  in 
§63.1402  shall  apply  for  the  purposes  of 
this  subpart. 

(4)  When  December  31,  1992,  is 
referred  to  in  §63.119,  December  14, 
1998  shall  apply  instead,  for  the 
purposes  of  this  subpart. 

(5)  When  April  22,  1994.  is  referred  to 
in  §63.119,  [publication  date  of  the  final 
rule]  shall  apply  instead,  for  the 
purposes  of  this  subpart. 

(6)  Each  owner  or  operator  referred  to 
§  63.120  by  paragraph  (b)  of  this  section, 
shall  comply  with  this  paragraph  (d)(6) 
instead  of  §  63.120(d)(l)(ii)  for  the 
purposes  of  this  subpart.  If  the  control 
device  used  to  comply  with  paragraph 
(b)(1)  of  this  section  is  also  used  to 
comply  with  any  of  the  requirements 
found  in  §63.1405,  §63.1406,  §63.1407, 
or  §  63.1414,  the  performance  test 
required  in  or  accepted  by  the 
applicable  requirements  of  §  63.1405, 

§  63.1414,  or  §  63.1417  for  batch  process 
vents  is  acceptable  for  demonstrating 
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compliance  with  paragraph  (b)(1)  of  this 
section  for  the  purposes  of  this  subpart. 
The  owner  or  operator  is  not  required  to 
prepare  a  design  evaluation  for  the 
control  device  as  described  in 
§63.120(d)(l)(i).  if  the  performance  test 
meets  the  criteria  specified  in 
paragraphs  (d)(6)(i)  and  (d)(6)(ii)  of  this 
section. 

(i)  The  performance  test  demonstrates 
that  the  control  device  achieves  greater 
than  or  equal  to  the  required  control 
efficiency  specified  in  paragraph  (b)(1) 
of  this  section;  and 

(ii)  The  performance  test  is  submitted 
as  part  of  the  Notification  of  Compliance 
Status  required  by  §63. 1419(e)(5). 

(7)  When  the  term  "operating  range" 
is  used  in  §  63.120(d)(3)  of  subpart  G  of 
this  part,  the  term  "level"  shall  apply 
instead,  for  the  purposes  of  this  subpart. 

(8)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  of 
subpsut  F  of  this  part  is  referred  to  in 
§63.121(a)of  subpart  G  of  this  part,  the 
provisions  in  §  63.6(g)  of  subpart  A  of 
this  part  shall  apply  for  the  purposes  of 
this  subpart. 

(9)  For  purposes  of  this  subpart,  the 
monitoring  plan  required  by 

§  63.120(d)(2)  shall  specify  for  which  . 
control  devices  the  owner  or  operator 
has  elected  to  follow  the  procedures  for 
continuous  monitoring  specified  in 
§  63.1418.  For  those  control  devices  for 
which  the  owner  or  operator  has  elected 
to  not  follow  the  procedures  for 
continuous  monitoring  specified  in 
§63.1418,  the  monitoring  plan  shall 
include  a  description  of  the  parameter 
or  parameters  to  be  monitored  to  ensure 
that  the  control  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters),  and  the  frequency  with 
which  monitoring  will  be  performed 
(e.g.,  when  the  liquid  level  in  the 
storage  vessel  is  being  raised),  as 
specified  in  §63.120(d)(2j(i). 

(10)  For  purposes  of  this  subpart,  the 
monitoring  plan  required  by 

§  63.120(d)(2)  shall  be  included  in  the 
Notification  of  Compliance  Status 
required  by  §63. 1419(e)(5). 

(11)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.15203)  are  referred  to 
in  §§  63.120,  63.122,  and  63.123,  the 
Notification  of  Compliance  Status 
requirements  contained  in 

§  63.1419(e)(5)  shall  apply  for  the 
purposes  of  this  subpart. 

(12)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.120,  63.122,  and 
63.123.  the  Periodic  Report 
requirements  contained  in 


§  63.1419(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(13)  When  other  reports  as  required  in 
§  63.152(d)  are  referred  to  in  §  63.122, 
the  reporting  requirements  contained  in 
§  63.1419(e)(7)  shall  apply  for  the 
purposes  of  this  subpart. 

(14)  When  the  Initial  Notification 
requirements  contained  in  §  63.151(b) 
are  referred  to  in  §  63.122,  the  owner  or 
operator  of  an  affected  source  subject  to 
this  subpart  need  not  comply  with  the 
Initial  Notification  requirements 
contained  in  §63. 151  (b)  for  the 
purposes  of  this  subpart. 

§  63.1405    Continuous  process  vents 
provisions. 

(a)  For  each  continuous  process  vent 
located  at  a  new  affected  source,  the 
owTier  or  operator  shall  comply  with 
paragraph  (b)  of  this  section  if  the  TRE 
value,  as  determined  following  the 
procedures  sp>ecified  in  paragraph  (e)  of 
this  section,  is  greater  than  1.0  but  less 
than  or  equal  to  1.2.  For  each 
continuous  process  vent  located  at  a 
new  affected  source,  the  owner  or 
operator  shall  comply  with  paragraph 
(c)  of  this  section  if  the  TRE  value,  as 
determined  following  the  procedures 
specified  in  paragraph  (e)  of  this 
section,  is  less  than  or  equal  to  1.0.  As 
an  alternative  to  complying  with 
paragraph  (b)  or  (c)  of  this  section,  as 
appropriate,  an  owner  or  operator  may 
comply  v«th  paragraph  (f)  of  this 
section.  Continuous  process  vents 
located  at  existing  affected  sources  are 
not  subject  to  the  provisions  of  this 
section  or  any  requirements  of  subpart 
A  of  this  part.  The  compliance  date  for 
continuous  process  vents  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1401. 

(b)  Owners  or  operators  required  to 
comply  with  this  paragraph  (b)  shall 
comply  with  the  control  requirements 
specified  in  paragraph  (b)(1)  of  this 
section  and  with  the  requirements  of 
subpart  G  of  this  part  specified  in 
paragraphs  (b)(2)  through  (b)(6)  of  this 
section,  with  the  differences  noted  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section  for  the  piuposes  of  this  subpart, 
as  appropriate: 

(1)  Reduce  emissions  of  total  organic 
HAP  by  85  weight-percent  or  to  a 
concentration  of  20  parts  per  million  by 
volume,  whichever  is  less  stringent.  For 
combustion  devices,  the  emission 
reduction  or  concentration  shall  be 
calculated  on  a  dry  basis,  corrected  to  3 
percent  oxygen.  As  an  alternative,  an 
owner  or  operator  shall  reduce 
emissions  of  organic  HAP  using  a  flare; 

(2)  Section  63.114,  Process  vent 
provisions — monitoring  requirements; 


(3)  Section  63.115,  Process  vent 
provisions — methods  and  procedures 
for  process  vent  group  determination; 

(4)  Section  63.116.  Process  vent 
provisions — performance  test  methods 
and  procedures  to  determine 
compliance; 

(5)  Section  63.117,  Process  vent 
provisions — reporting  and 
recordkeeping  requirements  for  group 
and  TRE  determinations  and 
performance  tests;  and 

(6)  Section  63.118,  Process  vent 
provisions — periodic  reporting  and 
recordkeeping  requirements. 

(c)  Owners  or  operators  required  to 
comply  with  this  paragraph  (c)  shall 
comply  with  the  requirements  of 
subpart  G  of  this  part  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section,  with  the  differences  noted  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section  for  the  purposes  of  this  subpart: 

(1)  Section  63.113,  Process  vent 
provisions — reference  control 
technology; 

(2)  Section  63.114,  Process  vent 
provisions — monitoring  requirements; 

(3)  Section  63.115,  Process  vent 
provisions — methods  and  procedures 
for  process  vent  group  determination; 

(4)  Section  63.116,  Process  vent 
provisions — performance  test  methods 
and  procedures  to  determine 
compliance; 

(5)  Section  63.117,  Process  vent 
provisions — reporting  and 
recordkeeping  requirements  for  group 
and  TRE  determinations  and 
performance  tests;  and 

(6)  Section  63.118,  Process  vent 
provisions — periodic  reporting  and 
recordkeeping  requirements. 

(d)  The  differences  noted  in 
paragraphs  (d)(1)  through  (d)(14)  of  this 
section  apply  to  owners  or  operators 
complying  with  certain  provisions  of 
subpart  G  of  this  part,  as  specified  in 
paragraph  (b)  or  (c)  of  this  section. 

(1)  When  the  term  "process  vent"  is 
used  in  §§63.113  through  63.118,  the 
term  "continuous  process  vent,"  and  the 
definition  of  this  term  in  §63.1402  shall 
apply  for  the  purposes  of  this  subpart. 

(2)  When  the  term  "Group  1  process 
vent"  is  used  in  §§63.113  through 
63.118,  the  term  "Group  1  continuous 
process  vent,"  and  the  definition  of  this 
term  in  §63.1402  shall  apply  for  the 
purposes  of  this  subpart. 

(3)  When  the  term  "Group  2  process 
vent"  is  used  in  §§63.113  through 
63.118.  the  term  "Group  2  continuous 
process  vent."  and  the  definition  of  this 
term  in  §  63.1402  shall  apply  for  the 
purposes  of  this  subpart. 

(4)  When  December  31. 1992.  is 
referred  to  in  §  63.1 13.  apply  the  date 
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December  14, 1998  for  the  purposes  of 
this  subpart. 

(5)  When  §  63.151(f),  alternative 
monitoring  parameters,  and  §  63.152(e), 
submission  of  an  operating  permit,  are 
referred  to  in  §§  63.114(c)  and  63.117(e), 
§  63.1419(f),  alternative  monitoring 
parameters,  and  §  63.1419(e)(8), 
submission  of  an  operating  permit, 
respectively,  shall  apply  for  the 
purposes  of  this  subpart. 

(6)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  are  referred  to 
in  §§63.114  and  63.117,  the  Notification 
of  Compliance  Status  requirements 
contained  in  §63. 1419(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(7)  Wnen  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§63.117  and  63.118, 
the  Periodic  Report  requirements 
contained  in  §  63.1419(e)(6)  shall  apply 
fpr  the  purposes  of  this  subpart. 

(8)  Wnen  the  definition  oi  excursion 
in  §  63.152(c)(2)(ii)(A)  is  referred  to  in 
§63.1 18(f)(2),  the  provisions  in 
§63.1418(j),  (k),  and  (1)  shall  apply  for 
the  purposes  of  this  subpart. 

(9)  When  §  63.114(e)  specifies  that  an 
owner  or  operator  shall  submit  the 
information  required  in  §  63.152(b)  in 
order  to  establish  the  parameter 
monitoring  range,  the  owner  or  operator 
shall  comply  with  the  provisions  of 
§63.1418  for  establishing  the  parameter 
monitoring  level  and  shall  comply  with 
§  63.1419(e)(5)  for  purposes  of  reporting 
information  related  to  establishment  of 
the  parameter  monitoring  level  for 
purposes  of  this  subpart.  Further,  the 
term  "level"  shall  apply  when  the  term 
"range"  is  used  in  §§63.114,  63.117, 
and  63.118. 

(10)  When  reports  of  process  changes 
are  required  under  §  63.118(g),  (h),  (i),  or 
(j),  paragraphs  (d)(10)(i)  through 
(d)(10)(iv)  of  this  section  shall  apply  for 
the  purposes  of  this  subpart.  In 
addition,  for  the  purposes  of  this 
subpart,  paragraph  (d)(10)(v)  of  this 
section  applies,  and  §63.118(k)  does  not 
apply  to  owners  or  operators  of  affected 
sources. 

(i)  For  the  purposes  of  this  subpart, 
whenever  a  process  change,  as  defined 
in  §  63.115(e),  is  made  that  causes  a 
Group  2  continuous  process  vent  to 
becomie  a  Group  1  continuous  process 
vent,  the  owner  or  operator  shall  submit 
a  report  within  180  days  after  the 
process  change  is  made  or  with  the  next 
Periodic  Report,  whichever  is  later.  A 
description  of  the  process  change  shall 
be  submitted  with  the  report  of  the 
process  change,  and  the  owner  or 
operator  shall  comply  with  the  Group  1 
provisions  in  §§63.113  through  63.118 
in  accordance  with  §63.1400(i)(2)(ii). 


(ii)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  a  Group  2  continuous  process 
vent  with  a  TRE  greater  than  4.0  to 
become  a  Group  2  continuous  process 
vent  with  a  TRE  less  than  4.0,  the  owner 
or  operator  shall  submit  a  report  within 
180  days  after  the  process  change  is 
made  or  with  the  next  Periodic  Report, 
whichever  is  later.  A  description  of  the 
process  change  shall  be  submitted  with 
the  report  of  the  process  change,  and  the 
owner  or  operator  shall  comply  with  the 
provisions  in  §  63.113(d)  by  the  dates 
specified  in  §63.1401. 

(iii)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  a  Group  2  continuous  process 
vent  with  a  flow  rate  less  than  0.005 
standard  cubic  meter  per  minute  to 
become  a  Group  2  continuous  process 
vent  with  a  flow  rate  of  0.005  standard 
cubic  meter  per  minute  or  greater  and  a 
TRE  index  value  less  than  or  equal  to 
4.0,  the  owner  or  operator  shall  submit 
a  report  within  180  days  after  the 
process  change  is  made  or  with  the  next 
Periodic  Report,  whichever  is  later.  A 
description  of  the  process  change  shall 
be  submitted  with  the  report  of  the 
process  change,  and  the  owner  or 
operator  shall  comply  with  the 
provisions  in  §  63.113(d)  by  the  dates 
specified  in  §63.1401. 

(iv)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  a  Group  2  continuous  process 
vent  with  an  organic  HAP  concentration 
less  than  50  parts  per  million  by  volume 
to  become  a  Group  2  continuous  process 
vent  with  an  organic  HAP  concentration 
of  50  parts  per  million  by  volume  or 
greater  and  a  TRE  index  value  less  than 
or  equal  to  4.0,  the  owner  or  operator 
shall  submit  a  report  within  180  days 
after  the  process  change  is  made  or  wi\h 
the  next  Periodic  Report,  whichever  is 
later.  A  description  of  the  process 
change  shall  be  submitted  with  the 
report  of  the  process  change,  and  the 
owrner  or  operator  shall  comply  with  the 
provisions  in  §  63.113(d)  by  the  dates 
specified  in  §63.1401. 

(v)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  conditions  listed  in 
paragraph  (d){10)(v)(A),  (d)(10)(v)(B), 
(d)(10)(v)(C),  or  (d)(10)(v)(D)  of  this 
section  is  met: 

(A)  The  process  change  does  not  meet 
the  definition  of  a  process  change  in 
§63. 115(e); 

(B)  The  vent  stream  flow  rate  is 
recalculated  according  to  §  63.115(e) 
and  the  recalculated  value  is  less  than 
0.005  standard  cubic  meter  per  minute; 

(C)  The  organic  HAP  concentration  of 
the  vent  stream  is  recalculated 
according  to  §  63.115(e)  and  the 


recalculated  value  is  less  than  50  parts 
per  million  by  volume;  or 

(D)  The  TRE  index  value  is 
recalculated  according  to  §  63.115(e) 
and  the  recalculated  value  is  greater 
than  4.0. 

(11)  When  the  provisions  of 

§  63.116(c)(3)  and  (c)(4)  specify  that 
Method  18,  40  CFR  part  60,  appendix  A, 
shall  be  used,  the  methods  specified  in 
§  63.1417(b)  shall  be  used  for  the 
purposes  of  this  subpart. 

(12)  When  §63.118,  periodic 
reporting  and  recordkeeping 
requirements,  refers  to  §  63.152(f).  the 
recordkeeping  requirements  in 
§63".1419(d)  shall  apply  for  purposes  of 
this  subpart. 

(13)  When  §63.115(c)(3)(ii)(B)  and 
(d)(2)(iv)  and  §63.116(c)(3)(ii)(B)  and 
(c)(4)(ii)(C)  refer  to  Table  2  of  subpart  F 
of  this  part,  the  owner  or  operator  shall 
only  consider  organic  HAP  listed  on 
Table  3  of  this  subpart  for  purposes  of 
this  subpart. 

(14)  In  §63. 116(a),  instead  of  the 
reference  to  §  63.11(b),  the  requirements 
in  §  63.1417(g)  for  flares  shall  apply. 

(e)  For  purposes  of  this  subpart,  TRE 
values  shall  be  calculated  using  the 
equations  for  a  70%  heat  recovery 
the<3nal  incinerator,  as  specified  in 

§  63.115(d)(3)  and  Table  1  of  subpart  G 
of  this  part. 

(f)  As  an  alternative  standard,  the 
owner  or  operator  of  a  new  affected 
source  may  comply  with  the  continuous 
process  vent  standards  by  routing 
process  vents  to  a  control  device 
achieving  an  outlet  organic  HAP 
concentration  of  20  ppmv  or  less.  Any 
continuous  process  vents  that  are  not 
routed  to  this  control  device  must  be 
controlled  in  accordance  with  the 
provisions  of  paragraphs  (b)  or  (c)  of  this 
section,  as  appropriate.  Compliance 
with  the  outlet  concentrations  shall  be 
determined  by  the  initial  compliance 
procedures  described  in  §  63.1417(a)(6) 
and  the  continuous  emission  monitoring 
requirements  described  in  §63.1418(1). 

§  63.1406    Reactor  batch  process  vents- 
standards. 

(a)  Reactor  batch  process  vents. 
Owners  or  operators  of  reactor  batch 
process  vents  located  at  new  or  existing 
affected  sources  shall  comply  with  the 
requirements  in  paragraph  (b)  or  (c)  of 
this* section,  as  appropriate.  As  an 
alternative  to  complying  wnth  paragraph 
(b)  or  (c)  of  this  section,  as  appropriate, 
an  owner  or  operator  may  comply  with 
paragraph  (d)  of  this  section. 

(b)  Reactor  batch  process  vents 
located  at  new  affected  sources.  The 
owner  or  operator  of  a  reactor  batch 
process  vent  located  at  a  new  affected 
source  shall  comply  with  the 
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requirements  of  either  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section. 

(1)  For  each  reactor  batch  process 
vent,  vent  all  emissions  of  organic  HAP 
to  a  flare.  The  flare  shall  comply  with 
the  requirements  of  §  63.1417(g). 

(2)  For  each  reactor  batch  process 
vent,  reduce  organic  HAP  emissions  for 
the  batch  cycle  by  95  weight  percent 
using  a  control  device.  Owners  or 
operators  may  achieve  compliance  with 
this  paragraph  (b)(2)  through  the  control 
of  selected  batch  emission  episodes  or 
the  control  of  portions  of  selected  batch 
emission  episodes.  Documentation 
demonstrating  how  the  95  weight 
percent  emission  reduction  is  achieved 
for  the  batch  cycle  is  required  by 

§§  63.1408(b)(2)  and  63.1417(e)(5)(iii) 
and  shall  be  submitted  in  the 
Notification  of  Compliance  Status 
required  by  §  63.1419(e)(5). 

[3]  Organic  HAP  emissions  from  all 
reactor  batch  process  vents  within  the 
affected  source  shall  be  no  greater  than 
0.01  kilogram  of  HAP  per  megagram  of 
product. 

(c)  Reactor  batch  process  vents 
located  at  existing  affected  sources.  The 
owner  or  operator  of  a  reactor  batch 
process  vent  located  at  an  existing 
affected  source  shall  comply  with  the 
requirements  of  either  paragraph  (c)(1), 
(c)(2).  or  (c)(3)  of  this  section. 

(1)  For  each  reactor  batch  process 
vent,  vent  all  emissions  of  organic  HAP 
to  a  flare.  The  flare  shall  comply  with 
the  requirements  of  §  63.1417(gJ. 

(2)  For  each  reactor  batch  process 
vent,  reduce  organic  HAP  emissions  for 
the  batch  cycle  by  93  weight  percent 
using  a  control  device.  Owners  or 
operators  may  achieve  compliance  with 
this  paragraph  (c)(2)  through  the  control 
of  selected  batch  emission  episodes  or 
the  control  of  portions  of  selected  batch 
emission  episodes.  Docimientation 
demonstrating  how  the  93  weight 
percent  emission  reduction  is  achieved 
for  the  batch  cycle  is  required  by 

§§  63.1408(b)(2)  and  63.1417(e)(5)(iii) 
and  shall  be  submitted  in  the 
Notification  of  Compliance  Status 
required  by  §63. 1419(e)(5). 

(3)  Organic  HAP  emissions  from  all 
reactor  batch  process  vents  within  the 
affected  source  shall  be  no  greater  than 
0.017  kilogram  of  HAP  per  megagram  of 
product. 

(d)  As  an  alternative  standard,  the 
owner  or  operator  of  an  existing  or  new 
affected  source  may  comply  with  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  by  venting  all  emissions 
from  a  reactor  batch  process  vent  to  a 
control  device  achieving  an  outlet 
organic  HAP  concentration  of  20  ppmv 
or  less.  Any  reactor  batch  process  vents 
that  are  not  vented  to  a  control  device 


meeting  the  conditions  of  this  paragraph 
(d)  must  be  controlled  in  accordance 
with  the  provisions  of  paragraphs  (b)  or 
(c)  of  this  section.  Compliance  with  the 
outlet  concentrations  shall  be 
determined  by  the  initial  compliance 
procedures  described  in  §63. 1417(a)(6) 
and  the  continuous  emission  monitoring 
requirements  described  in  §  63.1418(1). 
(e)  If  a  boiler  or  process  heater  is  used 
to  comply  with  the  requirements  of 
paragraph  (b)  or  (c)  of  this  section,  the 
reactor  batch  process  vent  shall  be 
introduced  into  the  flame  zone  of  such 
a  device. 

§  63. 1 407    Non-reactor  batch  process 
vents— standards. 

(a)  Non-reactor  batch  process  vents. 
Owners  or  operators  of  non-reactor 
batch  process  vents  located  at  new  or 
existing  affected  sources  with  0.23 
megagrams  per  year  (0.25  tons  per  year) 
of  uncontrolled  HAP  emissions  or 
greater  from  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  shall  comply  with  the 
requirements  in  paragraph  (b)  or  (c)  of 
this  section,  as  appropriate.  As  an 
alternative  to  complying  with  paragraph 
(b)  or  (c)  of  this  section,  as  appropriate, 
an  owner  or  operator  may  comply  with 
paragraph  (d)  of  this  section.  O^wners  or 
operators  shall  determine  uncontrolled 
HAP  emissions  from  the  collection  of 
non-reactor  batch  process  vents  within 
the  affected  source  as  specified  in 
paragraph  (f)  of  this  section. 

(b)  Non-reactor  batch  process  vents 
located  at  new  affected  sources.  The 
owmer  or  operator  of  a  non-reactor  batch 
process  vent  located  at  a  new  affected 
soinrce  shall  comply  with  the 
requirements  of  either  paragraph  (b)(1) 
or  (b)(2)  of  this  section. 

(1)  For  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 
source,  vent  all  emissions  of  organic 
HAP  to  a  flare.  The  flare  shall  comply 
with  the  requirements  of  §  63.1417(g). 

(2)  For  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 
source,  reduce  organic  HAP  emissions 
for  the  batch  cycle  by  83  weight  percent 
using  a  control  device.  Owners  or 
operators  may  achieve  compliance  with 
this  paragraph  (b)(2)  through  the  control 
of  selected  non-reactor  batch  process 
vents  or  the  control  of  portions  of 
selected  periods  of  emissions  from  all  or 
selected  non-reactor  batch  process 
vents.  Documentation  demonstrating 
how  the  83  weight  percent  emission 
reduction  is  achieved  is  required  by 

§§  63.1408(b)(2)  and  63.1417(e)(5)(iii) 
and  shall  be  submitted  in  the 
Notification  of  Compliance  Status 
required  by  §  63.1419(e)(5). 


(c)  Non-reactor  batch  process  vents 
located  at  existing  affected  sources.  The 
owner  or  operator  of  a  non-reactor  batch 
process  vent  located  at  an  existing 
affected  source  shall  comply  with  the 
requirements  of  either  paragraph  (c)(1) 
or  (c)(2)  of  this  section. 

(1)  For  the  collection  of  non-reactor 
batch  process  vents  within  the  affected 
source,  vent  all  emissions  of  organic 
HAP  to  a  flare.  The  flare  shall  comply 
with  the  requirements  of  §  63.1417(g). 

(2)  For  the  collection  of  non-reactor 
batch  process  vents  vrithin  the  affected 
source,  reduce  organic  HAP  emissions 
for  the  batch  cycle  by  68  weight  percent 
using  a  control  device.  Owners  or 
operators  may  achieve  compliance  with 
this  paragraph  {c)(2)  through  the  control 
of  selected  non-reactor  batch  process 
vents  or  the  control  of  portions  of 
selected  periods  of  emissions  from  all  or 
selected  non-reactor  batch  process 
vents.  Documentation  demonstrating 
how  the  68  weight  percent  emission 
reduction  is  achieved  is  required  by 

§§  63.1408(b)(2)  and  63.1417(e)(5)(iii) 
and  shall  be  submitted  in  the 
Notification  of  Compliance  Status 
required  by  §  63.1419(e)(5). 

(d)  As  an  alternative  standard,  the 
owner  or  operator  of  an  existing  or  new 
affected  source  may  comply  with  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  by  venting  all  emissions 
&t)m  a  non-reactor  batch  process  vent  to 
a  control  device  achieving  an  outlet 
organic  HAP  concentration  of  20  ppmv 
or  less.  Any  reactor  batch  process  vents 
that  are  not  vented  to  a  control  device 
meeting  the  conditions  of  this  paragraph 
(d)  must  be  controlled  in  accordance 
with  the  provisions  of  paragraphs  (b)  or 
(c)  of  this  section.  Compliance  with  the 
outlet  concentrations  shall  be 
determined  by  the  initial  compliance 
procedures  described  in  §63. 1417(a)(6) 
and  the  continuous  emission  monitoring 
requirements  described  in  §  63.1418(1). 

(e)  If  a  boiler  or  process  heater  is  used 
to  comply  with  paragraph  (b)  or  (c)  of 
this  section,  the  reactor  batch  process 
vent  shall  be  introduced  into  the  flame 
zone  of  such  a  device. 

(f)  Owners  or  operators  shall 
determine  uncontrolled  HAP  emissions 
from  the  collection  of  non-reactor  batch 
process  vents  within  the  affected  source 
based  on  engineering  assessment  as 
described  in  §63.1417(e)(3)(vi).  If  the 
owner  or  operator  finds  that 
uncontrolled  HAP  emissions  from  the 
collection  of  non-reactor  batch  process 
vents  within  the  affected  source  are  less 
than  0.23  megagrams  per  year  (0.25  tons 
per  year),  the  owner  or  operator  shall 
keep  records  as  specified  in 

§  63.1408(a). 
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§  63.1408    Batch  process  vents— 
recordkeeping  provisions. 

(a)  Records  of  non -reactor  batch 
process  vent  emissions  cutoff.  If  the 
owner  or  operator  finds  that 
uncontrolled  HAP  emissions  from  the 
collection  of  non-reactor  batch  process 
vents  within  the  affected  source  are  less 
than  0.23  megagrams  per  year  (0.25  tons 
per  year),  the  owner  or  operator  shall 
keep  records  as  specified  in  paragraphs 
(a)(1)  or  (a)(2)  of  this  section. 

(1)  Retain  information,  data,  and 
analysis  used  to  dociunent  the  estimated 
emissions  for  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that 
emissions  for  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  are  less  than  0.23 
megagrams  per  year  (0.25  tons  per  year). 

(b)  Compliance  demonstration 
records.  Each  owner  or  operator  of  a 
batch  process  vent  complying  with 
§63.1406  or  §  63.1407  shall  keep  the 
following  records,  as  applicable,  readily 
accessible: 

(1)  If  a  batch  process  vent  is  in 
compUance  with  the  alternative  20 
ppmv  limit  specified  in  §  63.1406(d)  or 
§  63.1407(d),  results  of  the  initial 
compliance  demonstration  specified  in 
§  63.1417(a)(6). 

(2)  If  a  batch  process  vent  is  in 
compliance  with  the  percent  reduction 
requirements  of  §  63.1406  or  §  63.1407, 
records  documenting  the  batch  cycle 
percent  reduction  or  overall  percent 
reduction,  as  appropriate,  as  specified 
in§63.1417(e)(5)(iii). 

(3)  When  using  a  flare  to  comply  with 
§63.1406  or  §63.1407: 

(i)  The  flare  design  (i.e.,  steam- 
assisted,  air-assisted  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§63. 1417(g);  and 

(iii)  Periods  when  all  pilot  flames 
were  absent. 

(4)  The  following  information  when 
using  a  control  device  to  achieve 
compliance  with  the  percent  reduction 
requirement  of  §  63.1406  or  §  63.1407: 

(i)  For  an  incinerator  or  non- 
combustion  control  device,  the  percent 
reduction  of  organic  HAP  achieved  for 
emissions  vented  to  the  control  device, 
as  determined  using  the  procedures 
specified  in  §63. 1417(e)(5); 

(ii)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
vent  stream  is  introduced  into  the  boiler 
or  process  heater;  and 


(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  vent  stream 
is  introduced  with  combustion  air  or 
used  as  a  secbndary  fuel  and  is  not 
mixed  with  the  primary  fuel,  the 
percent  reduction  of  organic  HAP 
achieved  for  emissions  vented  to  the 
control  device,  as  determined  using  the 
procedures  specified  in  §  63.1417(e)(5). 

(c)  Establishment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 

§  63.1418(b)  and  Table  4  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  for  alternate  control  devices 
monitored  according  to  §  63.1419(f)  as 
allowed  under  §  63.1418(g),  maintain 
documentation  showing  the 
establishment  of  the  level  that  indicates 
proper  operation  of  the  control  device  as 
required  by  §  63.1418(c)  for  parameters 
specified  in  §  63.1418(b)  and  as  required 
by  §  63.1419(f)  for  alternate  parameters. 
.Aji  owner  or  operator  may  choose  to 
monitor  operating  parameters  for  batch 
process  vents  on  a  batch  cycle  daily 
average  basis  or  on  a  block  average 
basis.  The  batch  cycle  daily  average  is 
based  on  parameter  monitoring 
accomplished  during  the  operating  day 
(i.e.,  a  24-hour  basis).  The  block  average 
is  based  on  the  parameter  monitoring 
accomplished  during  a  single  batch 
cycle.  As  specified  in  §§63.1402  and 
63.1419(d)(3).  the  block  shall  be  the 
period  of  time  equal  to  the  batch  cycle. 
Said  docimientation  shall  include  the 
following: 

(1)  Parameter  monitoring  data  used  to 
establish  the  level; 

(2)  Identification  that  the  parameter 
monitoring  level  is  associated  with  a 
batch  cycle  daily  average  or  a  block 
average;  and 

(3)  A  definition  of  the  batch  cycle  or 
block,  as  appropriate. 

(d)  (Reserved] 

(e)  Controlled  batch  process  vent 
continuous  compliance  records. 
Continuous  compliance  records  shall  be 
kept  as  specified  in  paragraphs  (e)(1) 
through  (e)(4),  as  appropriate. 

(1)  Each  owner  or  operator  of  a  batch 
process  vent  that  uses  a  control  device 
to  comply  with  the  percent  reduction 
requirement  of  §  63.1406  or  §  63.1407 
shall  keep  the  following  records,  as 
applicable,  readily  accessible: 

(i)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.1418(b)  as  applicable,  and  listed  in 
Table  4  of  this  subpart,  or  specified  by 
the  Administrator  in  accordance  with 
§  63.1419(f)  as  allowed  under 
§  63.1418(g).  Said  records  shall  be  kept 
as  specified  under  §  63.1419(d),  except 


as  specified  in  paragraphs  (e)(l)(i)(A) 
and  (e)(l){i)(B)  of  this  section. 

(A)  For  carbon  adsorbers,  the  records 
specified  in  Table  4  of  this  subpart  shall 
be  maintained  in  place  of  continuous 
records. 

(B)  For  flares,  the  records  specified  in 
Table  4  of  this  subpart  shall  be 
maintained  in  place  of  continuous 
records. 

(ii)  Records  of  the  batch  cycle  dmly 
average  value  or  block  average  value  of 
each  continuously  monitored  parameter, 
as  specified  in  §63. 1419(d). 

(2)  Each  owner  or  operator  of  a  batch 
prowess  vent  that  uses  a  control  device 
to  comply  with  §  63.1406  or  §  63.1407 
shall  keep  the  following  records,  as 
applicable,  readily  accessible: 

fi)  Hourly  records  of  whether  the  flow 
indicator  for  bypass  lines  specified  in 
§  63.1418(h)  was  operating  and  whether 
a  diversion  was  detected  at  any  time 
during  the  hour.  Also,  records  of  the 
times  of  all  periods  when  the  vent  is 
divpjted  from  the  control  device  or  the 
flow  indicator  specified  in  §  63.1418(h) 
is  not  operating. 

(ii)  where  a  seal  or  closure 
mechanism  is  used  to  comply  with 
§6>1418(h),  hourly  records  of  whether 
a  diversion  was  detected  at  any  time  are 
not  required.  The  owner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanisms  has  been  done,  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
bypass  line  damper  or  valve  position 
has  changed,  or  the  key  for  a  lock-and- 
key  type  configuration  has  been  checked 
out,  and  records  of  any  car-seal  that  has 
brolten. 

(iii)  Records  specifying  the  times  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  high- 
level  adjustments.  In  addition,  records 
specifying  any  other  periods  of  process 
or  cgntrol  device  operation  when 
monitors  are  not  operating. 

(3)  Each  owner  or  operator  of  a  batch 
process  vent  in  compliance  with  the 
alternative  20  ppmv  limit,  as  specified 
in  §  63.1406(d)  or  §  63.1407(d),  shall 
keep  the  records  of  continuous 
emissions  monitoring  described  in 
§63.1418(i). 

(4)  Each  owner  or  operator  of  a  batch 
process  vent  in  compliance  with  the 
kilogram  of  HAP  per  megagram  of 
product  emission  limits,  specified  in 

§  63.1406(b)(3)  or  §  63.1406(c)(3),  shall 
keep  the  following  records,  as 
applicable,  readily  accessible: 

fi)  If  there  is  a  violation  of  the 
emission  limit,  as  specified  in 
§63.1418(m),  the  individual  monthly 
average  and  all  the  data  used  to 
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calculate  the  individual  monthly 
average,  for  the  month  in  which  the 
violation  occurs,  and  the  rolling  average 
monthly  emission  rate  or  the  12-month 
rolling  average  monthly  emission  rate, 
as  appropriate. 

(ii)  If  there  is  not  a  violation  of  the 
emission  limit,  as  specified  in 
§  63.1418(m),  the  rolling  average 
monthly  emission  rate  or  the  12-month 
rolling  average  monthly  emission  rate, 
as  appropriate. 

§  63. 1 409    Batch  process  vents— reporting 
provisions. 

(a)  The  owner  or  operator  of  an 
affected  source  shall  submit  the 
information  specified  in  §63.1408  (b) 
and  (c),  as  applicable,  for  batch  process 
vents  complying  with  §63.1406  or 
§63.1407,  as  part  of  the  Notification  of 
Compliance  Status  specified  in 

§  63.1419(e)(5). 

(b)  If  an  owner  or  operator  uses  a 
control  device  other  than  those 
specified  in  §  63.1418(b)  and  listed  in 
Table  4  of  this  subpart  or  requests 
approval  to  monitor  a  parameter  other 
than  those  specified  in  §  63.1418(b)  and 
listed  in  Table  4  of  this  subpart,  the 
owner  or  operator  shall  submit  a 
description  of  planned  reporting  and 
recordkeeping  procedures,  as  specified 
in  §  63.1419(0.  as  part  of  the 
Precompliange  Report  required  under 

§  63.1419(e)(3).  The  Administrator  will 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  Precompliance  Report. 

(c)  Owners  or  operators  complying 
with  §63. 1418(h).  shall  comply  with 
paragraph  (c)(1)  or  (c)(2)  of  this  section, 
as  appropriate. 

(1)  Submit  reports  of  the  times  of  all 
periods  recorded  under 
§63.1408(e)(2)(i)  when  the  batch 
process  vent  is  diverted  from  the  control 
device  through  a  bypass  Une.  with  the 
next  Periodic  Report. 

(2)  Submit  reports  of  all  occurrences 
recorded  under  §  63.1408(e)(2)(ii)  in 
which  the  seal  mechanism  is  broken, 
the  bypass  line  damper  or  valve  position 
has  changed,  or  the  key  to  unlock  the 
bypass  line  damper  or  valve  was 
checked  out.  with  the  next  Periodic 
Report. 

(d)  Each  owner  or  operator  of  a  batch 
process  vent  in  compliance  with  the 
kilogram  of  HAP  per  megagram  of 
product  emission  limits,  specified  in 
§63.1406  (b)(3)  or  (c)(3).  shall  submit 
the  information  specified  in 
§63.1408(e)(4)(i)  in  the  next  Periodic 
Report  required  in  §  63.1419(e)(6)  when 
a  violation  of  the  emission  limit,  as 
specified  in  §  63.1418(m)  occurs. 


§63.1410    [Reserved] 

§63.1411    [Reservecq 

§63.1412    [Reserved] 

§  63. 1 41 3    Heat  exchange  systems 
provisions. 

(a)  The  ovmei  or  operator  of  an 
affected  source  shall  comply  with 

§  63.104,  with  the  differences  noted  in 
paragraphs  (b)  through  (e)  of  this 
section,  for  the  purposes  of  this  subpart. 
The  compliance  date  for  heat  exchange 
systems  subject  to  the  provisions  of  this 
section  is  specified  in  §  63.1401. 

(b)  When  the  term  "chemical 
manufacturing  process  unit"  is  used  in 
§  63.104.  the  term  "affected  source" 
shall  apply  for  purposes  of  this  subpart. 
Further,  when  the  phrase  "a  chemical 
manufacturing  process  unit  meeting  the 
conditions  of  §  63.100(b)(1)  through 
(b)(3)  of  this  subpart,  except  for 
chemical  manufacturing  units  meeting 
the  condition  specified  in  §  63.100(c)  of 
this  subpart"  is  used  in  §  63.104(a),  the 
term  "an  affected  source"  shall  apply 
for  purposes  of  this  subpart. 

(c)  When  §  63.104  refers  to  Table  4  of 
subpart  F  of  this  part  or  Table  9  of 
subpart  G  of  this  part,  the  owner  or 
operator  is  only  required  to  consider 
organic  HAP  listed  on  Table  3  of  this 
subpart  that  are  also  listed  on  Table  4 
of  subpart  F  of  this  part  or  Table  9  of 
subpart  G  of  this  part,  as  indicated  on 
Table  3  of  this  subpart  for  purposes  of 
this  subpart. 

(d)  When  §  63.104(f)(1)  specifies  that 
the  monitoring  plan  and  records 
required  by  §63.104(f)(l)(i)  through 
(fl(l)(iv)  shall  be  kept  as  specified  in 

§  63.103(c),  the  provisions  of 

§  63..1419(a)  and  (h)  shall  apply  for 

purposes  of  this  subpart. 

(e)  When  §  63.104(fl(2)  requires 
information  to  be  reported  in  the 
Periodic  Reports  required  by  §  63.152(c). 
the  owmer  or  operator  should  instead 
report  the  information  specified  in 

§  63.104(f)(2)  in  tiie  Periodic  Reports 
required  by  §63. 1419(e)(6).  for  the 
purposes  of  this  subpart. 

§63.1414    Wastewater  provisions. 

(a)  With  the  differences  noted  in 
paragraphs  (b)  through  (s)  of  this 
section,  the  owner  or  operator  of  each 
new  affected  source  shall  comply  with 
the  requirements  of  subpart  G  of  this 
part  specified  in  paragraphs  (a)(1) 
through  (a)(15)  of  this  section  for  each 
process  wastewater  stream  originating  at 
an  affected  source,  and  the  requirements 
of  subpart  G  of  this  part  63  specified  in 
paragraph  {a)(16)  of  this  part  for 
equipment  that  is  subject  to  §63.149. 
The  ovvnner  or  operator  of  each  new 
affected  source  shall  also  comply  with 


paragraph  (t)  of  this  section  for  the 
control  of  maintenance  wastewater.  The 
compliance  date  for  process  wastewater 
streams,  equipment  that  is  subject  to 
§  63.149,  and  maintenance  wastewater 
subject  to  the  provisions  of  this  section 
is  specified  in  §  63.1401.  Wastewater  at 
existing  affected  sources  is  not  subject 
to  the  provisions  of  this  section  or  any 
requirements  of  subpart  A  of  this  part: 

(1)  Section  63.132,  Process 
wastewater  provisions — general; 

(2)  Section  63.133.  Process 
wastewater  provisions — wastewater 
tanks; 

(3)  Section  63.134.  Process 
wastewater  provisions — surface 
impoundments; 

(4)  Section  63.135,  Process 
wastewater  provisions — containers; 

(5)  Section  63.136.  Process 
wastewater  provisions — individual 
drain  systems; 

(6)  Section  63.137.  Process 
wastewater  provisions — oil-water 
separators; 

(7)  Section  63.138.  Process 
wastewater  provisions — performance 
standards  for  treatment  processes 
managing  Group  1  wastewater  streams 
£md/or  residuals  removed  from  Group  1 
wastewater  streams; 

(8)  Section  63.139.  Process 
wastewater  provisions — control  devices; 

(9)  Section  63.140.  Process 
wastewater  provisions — delay  or  repair; 

(10)  Section  63.143.  Process 
wastewater  provisions — inspections  and 
monitoring  of  operations; 

(11)  Section  63.144.  Process 
wastewater  provisions — test  methods 
and  procedures  for  determining 
applicability  and  Group  1/Group  2 
determinations; 

(12)  Seciton  63.145.  Process 
wastewater  provisions — test  methods 
and  procedures  to  determine 
compliance; 

(13)  Section  63.146.  Process 
wastewater  provisions — reporting; 

(14)  Section  63.147,  Process 
wastewater  provisions — recordkeeping; 

(15)  Section  63.148,  Leak  inspection 
provisions;  and 

(16)  Section  63.149.  ConU-ol 
reqmrements  for  certain  liquid  streams 
in  open  systems  within  a  chemical 
manufacturing  process  unit. 

(b)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  is 
referred  to  in  §§  63.132.  63.133.  and 
63.137.  the  provisions  in  §  63.6(g)  shall 
apply  for  the  purposes  of  this  subpart. 

(c)  When  the  storage  tank 
requirements  contained  in  §§63.119 
through  63.123  are  referred  to  in 

§§  63.132  through  63.149,  §§  63.120 
through  63.123  are  applicable,  with  the 
exception  of  the  differences  referred  to 
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in  §  63.1404,  for  the  purposes  of  this 
subpart.  Further,  the  requirements  of 
§  63.1404(b)(1)  are  applicable  instead  of 
the  requirements  of§63.119,  for 
purposes  of  this  subpart. 

(d)  When  §  63.146(a)(3)  requires  the 
submission  of  a  request  for  approval  to 
monitor  alternative  parameters 
according  to  the  procedures  specified  in 
§  63.151(g)  or  §  63.152(e),  ovmers  or 
operators  requesting  to  monitor 
alternative  parameters  shall  follow  the 
procedures  specified  in  §  63.1419(f)  for 
the  purposes  of  this  subpart. 

(e)  When  §  63.147(d)  requires  owTiers 
or  operators  to  keep  records  of  the  daily 
average  value  of  each  continuously 
monitored  parameter  for  each  operating 
day  as  specified  in  §  63.152(f),  owTiers 
and  operators  shall  instead  keep  records 
of  the  daily  average  value  of  each 
continuously  monitored  parameter  as 
specified  in  §  63.1419(d)  for  the 
purposes  of  this  subpart. 

(f)  When  §§  63.132  through  63.149 
refer  to  a  "new  source,"  the  term  "new 
affected  source,"  as  defined  in 

§  63.1400(a),  shall  apply  for  the 
purposes  of  this  subpart. 

(g)  When  §  63.132  (a)  and  (b)  refer  to 
the  "applicable  dates  specified  in 

§  63.100  of  subpart  F  of  this  part,"  the 
compliance  dates  specified  in  §  63.1401 
shall  apply  for  the  purposes  of  this 
subpart. 

(h)  When  §§  63.132  through  63.149 
refer  to  Table  8  of  subpart  G  of  this  part, 
the  owners  or  operator  shall  only 
consider  organic  HAP  listed  on  Table  3 
of  this  subpart  that  are  also  listed  on 
Table  8  of  subpart  G  of  this  part,  as 
indicated  on  Table  3  of  this  subpart,  for 
purposes  of  this  subpart.  When 
§§  63.132  through  63.149  refer  to  Table 
9  or  Table  36  of  subpart  G  of  this  part, 
the  owTiers  or  operator  shall  only 
consider  organic  HAP  listed  on  Table  3 
of  this  subpart  that  are  also  listed  on 
Table  8  of  subpart  G  of  this  part,  as 
indicated  on  Table  3  of  this  subpart,  for 
the  purposes  of  this  subpart.  In 
addition,  when  §§63.132  through 
63.149  refer  to  List  1,  List  2,  and/or  List 
3,  as  listed  in  Table  36  of  subpart  G  of 
this  part,  the  owmer  or  operator  is  only 
required  to  consider  organic  HAP  listed 
on  Table  3  of  this  subpart  that  are  also 
listed  on  Table  8  of  subpart  G  of  this 
part,  as  indicated  on  Table  3  of  this 
subpart,  for  the  purposes  of  this  subpart. 

(i)  Whenever  §§63.132  through 
63.149  refer  to  a  "chemical 
manufacturing  process  unit,"  owoiers  or 
operators  of  affected  sources  shall  apply 
the  term  "affected  source,"  as  defined  in 
§  63.1400(a),  for  the  purposes  of  this 
subpart.  In  addition,  when  §§63.132 
through  63.149  refer  to  §  63.100(b), 


§  63.1400(a)  shall  apply  for  the  purposes 
of  this  subpart. 

(j)  Whenever  §§  63.132  through 
63.149  refer  to  a  Group  1  wastewater 
stream  or  a  Group  2  wastewater  stream, 
the  definitions  of  these  terms  contained 
in  §  63.1402  shall  apply  for  the  purposes 
of  this  subpart. 

(k)  When  §  63.149(d)  refers  to 
"§  63.100(f)  of  subpart  F",  the  phrase 
"§  63.1400(d)"  shall  apply  for  the 
purposes  of  this  subpart.  In  addition, 
where  §  63.149(d)  states  "and  the  item 
of  equipment  is  not  otherwise  exempt 
from  controls  by  the  provisions  of 
subparts  A,  F,  G,  or  H  of  this  part",  the 
phrase  "and  the  item  of  equipment  is 
not  otherwise  exempt  from  controls  by 
the  provisions  of  subpart  A,  F,  G,  or  H 
of  this  part,  or  this  subpart"  shall  apply 
for  the  purposes  of  this  subpart. 

(1)  When  §63. 149(e)(1)  and  (e)(2)  refer 
to  "a  chemical  manufacturing  process 
unit  subject  to  the  new  source 
requirements  of  40  CFR  §  63.100(1)(1)  or 
40  CFR  63.100  (1)(2),"  the  phrase  "a  new 
affected  source  as  described  in 
63.1400(a),"  shall  apply  for  the 
purposes  of  this  subpart. 

(m)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  are  referred  to 
in  §§63.138  and  63.146,  the  Notification 
of  Compliance  Status  requirements 
contained  in  §  63.1419(e)(5)  shall  apply 
for  the  purposes  of  this  subpart.  In 
addition,  when  §§  63.132  through 
63.149  require  that  information  be 
reported  according  to  §  63.152(b)  in  the 
Notification  of  Compliance  Status,  the 
owner  or  operator  of  an  affected  source 
shall  report  the  specified  information  in 
the  Notification  of  Compliance  Status 
required  by  §  63.1419(e)(5)  for  the 
purposes  of  this  subpart. 

(n)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §  63.146,  the  Periodic 
Report  requirements  contained  in 
§  63.1419(e)(6)  shall  apply  for  the 
purposes  of  this  subpart.  In  addition, 
when  §§  63.132  through  63.149  require 
that  information  be  reported  in  the 
Periodic  Reports  required  in  §  63.152(c), 
the  owner  or  operator  of  an  affected 
source  shall  report  the  specified 
information  in  the  Periodic  Reports 
required  in  §  63.1419(e)(6)  for  the 
purposes  of  this  subpart. 

(o)  When  §  63.143(f)  specifies  that 
owTiers  or  operators  shall  establish  the 
range  that  indicates  proper  operations  of 
the  treatment  process  or  control  device, 
the  owner  or  operator  shall  instead 
comply  with  the  requirements  of 
§  63.1418  for  establishing  parameter 
level  maximums/minimums  for  the 
purposes  of  this  subpart. 


(p)  When  §§  63.146(b)(7)  and 
63.146(b)(8)  require  that  "the 
information  on  parameter  ranges 
specified  in  §  63.152(b)(2)"  be  reported 
in  the  Notification  of  Compliance 
Status,  owner  and  operators  of  affected 
sources  are  instead  required  to  report 
the  information  on  parameter  levels  as 
specified  in  §63.1335(e)(5)(ii)  for  the 
purposes  of  this  subpart. 

(q)  (Reserved] 

(r)*When  the  provisions  of 
§  63. 139(c)(l)(ii),  §63. 145(d)(4),  or 
§63.145(i)(2)  specify  that  Method  18.  40 
CFR  part  60,  appendix  A,  shall  be  used, 
the  methods  specified  in  §  63.1417(b) 
shall  be  used  for  the  purposes  of  this 
subpart. 

(s)  In  §63.145(j),  instead  of  the 
reference  to  §  63.11(b),  the  requirements 
in  §  63.1417(g)  for  flares  shall  apply. 

(t)  For  each  new  affected  source,  the 
owner  or  operator  shall  comply  with  the 
requirements  for  maintenance 
wastewater  in  §63.105,  except  that 
when  §  63.105(a)  refers  to  "organic 
HAF%,"  the  definition  of  organic  HAP  in 
§  63.1402  shall  apply  for  the  purposes  of 
this  subpart. 

§  63.1415    Equipment  leak  provisions. 

The  owner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  subpart  H  of  this  part 
63,  with  the  differences  noted  in 
paragraphs  (a)  through  (r)  of  this 
section,  except  as  specified  in 
§  63.1403(c). 

(a)  If  specific  items  of  equipment, 
comprising  part  of  a  process  unit  subject 
to  this  subpart,  are  managed  by  different 
administrative  organizations  (e.g., 
different  companies,  affiliates, 
departments,  divisions,  etc.),  those 
items  of  equipment  may  be  aggregated 
with  any  APPU  within  the  affected 
source  for  all  purposes  under  subpart  H 
of  this  part,  providing  there  is  no  delay 
in  achieving  the  applicable  compliance 
date. 

(b)  When  the  terms  "equipment"  and 
"equipment  leak"  are  used  in  subpart  H 
of  this  part,  the  definitions  of  these 
terms  in  §  63.1402  shall  apply  for  the 
purposes  of  this  subpart. 

(c)  The  compliance  date  for  the 
equipment  leak  provisions  contained  in 
this  section  is  provided  in  §63.1401. 
Whenever  subpart  H  of  this  part  refers 
to  the  compliance  dates  specified  in 

§  63.100(k),  the  compliance  dates  listed 
in  §63.1401  shall  instead  apply,  for  the 
purposes  of  this  subpart.  In  addition, 
whenever  subpart  H  of  this  part  refers 
to  sources  subject  to  subpart  F  of  this 
part,  the  subpart  H  requirements  shall 
instead  apply  to  sources  subject  to  this 
subpart,  for  the  purposes  of  this  subpart. 
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(d)  In  addition  to  complying  with  the 
requirements  speciHed  in  §  63.167(b), 
the  owmer  or  operator  shall  put  in  place 
the  cap.  blind  flange,  plug,  or  second 
valve  wdthin  1  hour  of  cessation  of 
operations  requiring  process  fluid  flow 
through  the  open-ended  valve  or  line,  or 
within  1  hour  of  cessation  of 
maintenance  or  repair. 

(e)  In  addition  to  the  monitoring 
intervals  specified  in  §  63.168(d). 
owners  and  operators  may  elect  to 
monitor  each  valve  in  APPUs  with  less 
than  0.25  percent  leaking  valves  once 
every  2  years. 

(f)  For  purposes  of  this  subpart,  the 
requirements  of  this  paragraph  (f)  apply 
instead  of  §  63.168(e).  At  affected 
sources  to  which  this  subpart  applies, 
an  owner  or  operator  may  choose  to 
subdivide,  or  subgroup,  the  valves  in 
the  APPUs  that  comprise  the  affected 
source  and  apply  the  provisions  of 

§  63.168(d)  to  each  subgroup  of  valves, 
provided  the  overall  performance  of 
total  valves  in  the  affected  source  is  less 
than  2  percent  leaking  valves,  as 
detected  according  to  §  63.168(b)  and  as 
calculated  according  to  paragraphs  (g)(1) 
and  (g)(2)  of  this  section.  If  the  owner 
or  operator  elects  to  subgroup  the  valves 
in  the  affected  source,  then  the 
provisions  of  paragraphs  (g)(1)  through 
(g)(7)  of  this  section  apply. 

(g)  Subgrouping  of  Valves.  The  owner 
or  operator  who  elects  to  subgroup  the 
valves  in  the  affected  source  shall 
comply  with  the  provisions  of 
paragraphs  (g)(1)  through  (g)(7)  of  this 
section. 

(1)  The  initial  assignment  or 
subsequent  reassignment  of  valves  to 
subgroups  within  the  affected  source 
shall  be  governed  by  the  provisions  of 
paragraphs  (g)(l)(i)  through  (g)(l)(iii)  of 
this  section. 

(i)  The  owner  or  operator  shall 
determine  which  valves  are  assigned  to 
each  subgroup.  Valves  with  less  than  1 
year  of  monitoring  data  or  valves  not 
monitored  vdthin  the  last  12  months 
must  be  placed  irutially  into  the  most 
firequently  monitored  subgroup  until  at 
least  1  year  of  monitoring  data  has  been 
obtained. 

(ii)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  less  frequently 
monitored  subgroup  to  a  more 
frequently  monitored  subgroup 
provided  that  the  valves  to  be 
reassigned  were  monitored  during  the 
most  recent  monitoring  period  for  the 
less  frequently  monitored  subgroup.  The 
monitoring  results  must  be  included 
with  the  less  frequently  monitored 
subgroup's  monitoring  event  and 
associated  next  percent  leaking  valves 
calculation  for  that  subgroup. 


(iii)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  more  frequently 
monitored  subgroup  to  a  less  frequently 
monitored  subgroup  provided  that  the 
valves  to  be  reassigned  have  not  leaked 
for  the  period  of  the  less  frequently 
monitored  subgroup  (e.g.,  for  the  last  12 
months,  if  the  valve  or  group  of  valves 
is  to  be  reassigned  to  a  subgroup  being 
monitored  amiually).  Nonrepairable 
valves  may  not  be  reassigned  to  a  less 
frequently  monitored  subgroup. 

(2)  The  owner  or  operator  shall 
determine  every  6  months  if  the  overall 
performance  of  total  valves  in  the 
affected  source  is  less  than  2  percent 
leaking  valves  and  so  indicate  the 
performance  in  the  next  periodic  report. 
If  the  overall  performance  of  total  valves 
in  the  affected  source  is  2  percent 
leaking  valves  or  greater,  the  owner  or 
operator  shall  revert  to  the  program 
required  in  §63. 168(d).  The  overall 
performance  of  total  valves  in  the 
affected  source  shall  be  calculated  as  a 
weighted  average  of  the  percent  leaking 
valves  of  each  subgroup  according  to 
Equation  1: 


I(%VLiXVi) 


%VLo=-i^ 


Where: 


i=l 


[Eq.  1] 


%Vlo  =  overall  performance  of  total 
valves  in  the  affected  source. 

%VLi  =  percent  leaking  valves  in 
subgroup  i,  most  recent  value 
calculated  according  to  the 
procedures  in  paragraphs  (h)(1)  and 
(h)(2)  of  this  section. 

Vi  =  number  of  valves  in  subgroup  i. 

n  =  number  of  subgroups. 

(3)  In  addition  to  records  required  by 
§  63.181,  the  owner  or  operator  shall 
maintain  records  specified  in 
paragraphs  (g)(3)(i)  through  (g)(3)(;v)  of 
this  section: 

(i)  Which  valves  are  assigned  to  each 
subgroup; 

(ii)  Monitoring  results  and 
calculations  made  for  each  subgroup  for 
each  monitoring  period; 

(iii)  Which  valves  are  reassigned  and 
when  they  were  reassigned;  and 

(iv)  The  results  of  the  semiannual 
overall  performance  calculation 
required  in  paragraph  (g)(2)  of  this 
section. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  no  later  than  30  days 
prior  to  the  beginning  of  the  next 
monitoring  period  of  the  decision  to 
subgroup  valves.  The  notification  shall 
identify  the  participating  APPUs  and 
the  valves  assigned  to  each  subgroup. 


(5)  In  addition  to  the  information 
required  by  §  63.182(d),  the  owner  or 
operator  shall  submit  in  the  periodic 
reports  the  information  specified  in 
paragraphs  (g)(5)(i)  and  (g)(5)(ii)  of  this 
section: 

(i)  Valve  reassigimients  occurring 
during  the  reporting  period;  and 

(ii)  Results  of  the  semiannual  overall 
performance  calculation  required  by 
paragraph  (g)(2)  of  this  section: 

(6)  To  determine  the  monitoring 
frequency  for  each  subgroup,  the 
calculation  procedures  of  paragraph 
(h)(3)  of  this  section  shall  be  used. 

(7)  Except  for  the  overall  performance 
calculations  required  by  paragraphs  (f) 
and  (g)(2)  of  this  section,  each  subgroup 
shall  be  treated  as  if  it  were  a  APPU  for 
the  purposes  of  applying  the  provisions 
of  this  section. 

(h)(1)  Percent  leaking  valves  for  each 
APPU  or  subgroup  shall  be  determined 
by  Equation  2: 

%Vlo=[Vl/Vt.]x100        [Eq.  2] 
Where: 

%Vl  =  percent  leaking  valves. 
Vl  =  number  of  valves  found  leaking 

excluding  nonrepairables  as 

provided  in  paragraph  (h)(3)(i)  of 

this  section. 
Vt  =  total  valves  monitored,  in  a 

monitoring  period  excluding  valves 

monitored  as  required  by 

§63.174(11(3). 
(2)  When  determining  monitoring 
frequency  for  each  APPU  or  subgroup 
subject  to  monthly,  quarterly,  or 
semiannual  monitoring  frequencies,  the 
percent  leaking  valves  shall  be  the 
arithmetic  average  of  the  percent  leaking 
valves  from  the  last  two  consecutive 
monitoring  periods.  When  determining 
monitoring  frequency  for  each  APPU  or 
subgroup  subject  to  annual  or  biennial 
(once  every  2  years)  monitoring 
frequencies,  the  percent  leaking  valves 
shall  be  the  arithmetic  average  of  the 
percent  leaking  valves  from  the  last 
three  consecutive  monitoring  periods. 
(3)(i)  Nonrepairable  valves  snail  be 
included  in  the  calculation  of  percent 
leaking  valves  the  first  time  the  valve  is 
identified  as  leaking  and  nonrepairable 
and  as  required  to  comply  with 
paragraph  (h)(3)(ii)  of  this  section. 
Otherwise,  a  nimiber  of  nonrepairable 
valves  (identified  and  included  in  the 
percent  leaking  calculation  in  a 
previous  period)  up  to  a  maximum  of  1 
percent  of  the  total  number  of  valves  in 
organic  HAP  service  at  a  process  may  be 
excluded  from  calculation  of  percent 
leaking  valves  for  subsequent 
monitoring  periods. 

(ii)  If  the  number  of  noiuepairable 
valves  exceeds  1  percent  of  die  total 
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number  of  valves  in  organic  HAP 
service  at  a  process,  the  number  of 
nonrepairable  valves  exceeding  1 
percent  of  the  total  number  of  valves  in 
organic  HAP  service  shall  be  included 
in  the  calculation  of  percent  leaking 
valves. 

(i)  For  purposes  of  this  subpart,  under 
§63. 171(a),  delay  of  repair  of  equipment 
for  which  leaks  have  been  detected  is 
also  allowed  if  the  owner  or  operator 
determines  that  repair  personnel  would 
be  exposed  to  an  immediate  danger  if 
attempting  to  repair  without  a  process 
unit  shutdown.  Repair  of  this 
equipment  delayed  for  this  reason  shall 
also  occur  by  the  end  of  the  next 
scheduled  process  unit  shutdown. 

(j)  Under  §  63.172,  Closed-vent 
systems  and  control  devices,  owners  or 
operators  may,  instead  of  complying 
with  the  provisions  of  §  63.172(0, 
design  a  closed-vent  system  to  operate 
at  a  pressure  below  atmospheric 
pressure.  The  system  shall  be  equipped 
with  at  least  one  pressure  gage  or  other 
pressure  measurement  device  that  can 
be  read  from  a  readily  accessible 
location  to  verify  that  negative  pressure 
is  being  maintained  in  the  closed-vent 
system  when  the  associated  control 
device  is  operating. 

(k)  Under  §  63.174(b),  owners  or 
operators  shall  use  the  monitoring 
intervals  specified  in  paragraphs  (k)(l) 
through  (k)(5)  of  this  section  instead  of 
the  monitoring  intervals  specified  in 
§63.174(b)(3)(i)  through  (b)(3)(iv)  for 
purposes  of  this  subpart. 

(1)  Once  per  year  li.e.,  12-month 
period),  if  the  percent  leaking 
connectors  in  the  APPU  was  0.5  percent 
or  greater  during  the  last  required 
annual  or  biennial  monitoring  period. 

(2)  Once  every  4  years,  if  the  percent 
leaking  connectors  in  the  APPU  was  less 
than  0.5  percent,  but  equal  to  or  greater 
than  0.25  percent,  during  the  last 
required  monitoring  period.  An  owner 
or  operator  may  comply  with  the 
requirements  of  this  paragraph  by 
monitoring  at  least  40  percent  of  the 
connectors  in  the  first  2  years  and  the 
remainder  of  the  connectors  within  the 
next  2  years. 

(3)  Once  every  8  years,  if  the  percent 
leaking  connectors  in  the  APPU  was  less 
than  0.25  percent  during  the  last 
required  monitoring  period.  An  owner 
or  operator  shall  monitor  at  least  50 
percent  of  the  connectors  in  the  first  4 
years  and  the  remainder  of  the 
connectors  within  the  next  4  years.  If 
the  percent  leaking  connectors  in  the 
first  4  years  is  equal  to  or  greater  than 
0.35  percent,  the  monitoring  program 
shall  revert  at  that  time  to  the 
monitoring  frequency  specified  in 
paragraph  (k)(2)  of  this  section  if  the 


percent  leaking  connectors  is  equal  to  or 
greater  than  0.35  percent  but  less  than 
0.5  percent,  the  monitoring  frequency 
specified  in  paragraph  (k)(4)  of  this 
section  if  the  percent  leaking  connectors 
is  equal  to  or  greater  than  0.5  percent 
but  less  than  1.0  percent,  or  the 
monitoring  frequency  specified  in 
paragraph  (k)(5)  of  this  section  if  the 
percent  leaking  connectors  is  equal  to  or 
greater  than  1.0  percent. 

(4)  The  owner  or  operator  shall 
increase  the  monitoring  frequency  to 
once  every  2  years  for  the  next 
monitoring  period  if  leaking  cormectors 
comprise  at  least  0.5  percent  but  less 
than  1.0  percent  of  the  connectors 
monitored  within  the  4  years  specified 
in  paragraph  (k)(2)  of  this  section  or  the 
first  4  years  specified  in  paragraph  (k)(3) 
of  this  section.  At  the  end  of  that  2  year 
monitoring  period,  the  owner  or 
operator  shall  monitor  once  per  year 
while  the  percent  leaking  connectors  is 
greater  than  or  equal  to  0.5  percent;  if 
the  percent  leaking  connectors  is  less 
than  0.5  percent,  the  owner  or  operator 
may  return  to  monitoring  once  every  4 
years  or,  if  appropriate,  once  every  8 
years  in  accordance  with  paragraph 
(k)(3)  of  this  section. 

(5)  If  an  owner  or  operator  complying 
with  the  requirements  of  paragraph 
(k)(2)  or  (k)(3)  of  this  section  for  a  APPU 
determines  that  1  percent  or  greater  of 
the  connectors  are  leaking,  the  owner  or 
operator  shall  increase  the  monitoring 
frequency  to  one  time  per  year.  The 
owner  or  operator  may  again  elect  to  use 
the  provisions  of  paragraph  (k)(2)  or 
(k)(3)  of  this  section  after  a  monitoring 
period  in  which  less  than  0.5  percent  of 
the  connectors  are  determined  to  be 
leaking. 

(1)  When  complying  with  §  63.174(c), 
days  that  the  connectors  are  not  in 
organic  HAP  service  shall  not  be 
considered  part  of  the  3  month  period 
in  §  63.174(e). 

(m)  In  addition  to  the  requirements  of 
§  63.181(b),  the  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  The  vkritten  procedures 
may  be  included  as  part  of  the  startup/ 
shutdown/malfunction  plan,  required 
by  §  63.1419(b)(1),  for  the  source  or  may 
be  part  of  a  separate  document  that  is 
maintained  at  the  plant  site.  Reasons  for 
delay  of  repair  may  be  docimiented  by 
citing  the  relevant  sections  of  the 
written  procedure. 

(n)  Owners  and  operators  of  an 
affected  source  subject  to  this  subpart 
are  not  required  to  submit  the  Initial 
Notification  required  by  §§  63.182(a)(1) 
and  63.182(b). 

(o)  As  specified  in  §  63.1419(e)(5).  the 
Notification  of  Compliance  Status 


required  by  paragraphs  §§  63.182(a)(2) 
and  63.182(c)  shall  be  submitted  within 
150  days  (rather  than  90  days)  of  the 
applicable  compliance  date  specified  in 
§  63.1401  for  the  equipment  leak 
provisions. 

(p)The  required  information  specified 
by  §§  63.182(a)(3)  and  63.182(d)  (i.e.. 
Periodic  Reports)  shall  be  submitted  as 
part  of  the  Periodic  Reports  required  by 
§  63.1419(e)(6). 

(q)  In  addition  to  the  requirements  of 
§63.181(b)(l)(i),  the  owner  or  operator 
shall  complete  a  list  for  each  type  of 
equipment  no  later  than  the  completion 
of  the  initial  survey  required  for  that 
component.  The  fist  of  identification 
numbers  shall  be  updated,  if  needed,  to 
incorporate  equipment  changes  within 
15  calendar  days  of  the  completion  of 
each  monitoring  survey  for  the  type  of 
equfpment  component  monitored. 

(r)  When  the  provisions  of  subpart  H 
of  this  part  63  specify  that  Method  18, 
40  CFR  part  60,  appendix  A.  shall  be 
used,  the  methods  specified  in 
§  63.1417(b)  shall  be  used  for  the 
purposes  of  this  subpart. 

§63.1416    [Reserved] 

§  63. 1 41 7    Test  methods  and  compliance 
procedures. 

(a)  General.  Except  as  specified  in 
paragraph  (a)(5)  of  this  section,  the 
procedures  specified  in  paragraphs  (c), 
(d),  (e),  and  (f)  of  this  section  are 
required  to  demonstrate  initial 
compliance  with  §§  63.1404,  63.1405. 
63.1406  and  63.1407,  and  §63.1414, 
respectively.  The  provisions  in 
paragraphs  (a)(1)  dirough  (a)(4)  of  this 
section  of  this  section  also  apply  to 
design  evaluations  and  performance 
tests  that  are  specified  in  paragraphs  (c). 
(d),  (e),  and  (f)  of  this  section.  The 
provisions  in  paragraph  (a)(6)  of  this 
section  are  used  to  demonstrate  initial 
compliance  with  the  alternative 
standards  specified  in  §§  63.1404(c), 
63.1405(0,  63.1406(d),  and  63.1407(d). 
The  provisions  of  paragraph  (a)(7)  of 
this  section  specify  testing  requirements 
for  condensers. 

(1)  Small  control  devices  and  large 
control  devices,  ki  meeting  the 
requirements  of  this  section,  owners  or 
operators  are  not  required  to  conduct  a 
performance  test  for  a  small  control 
device.  As  specified  in  the  appropriate 
paragraphs  within  this  section,  owners 
or  operators  shall  either  conduct  a 
design  evaluation  following  the 
procedures  in  paragraph  (a)(2)  of  this 
section  or,  for  batch  process  vents  only, 
shall  estimate  emissions  using  the 
procedures  in  paragraph  (e)(3)  of  this 
section.  An  ovwier  or  operator  may 
cho6se  to  conduct  a  performance  test  for 
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a  small  control  device  and  such  a 
performance  test  shall  follow  the 
procedures  speciBed  in  paragraph  (c), 
(d),  (e),  or  (f),  as  appropriate.  Whenever 
a  small  control  device  becomes  a  large 
control  device,  the  owner  or  operator 
shall  conduct  a  performance  test  to 
verify  continued  compliance  with  this 
section.  Notification  that  such  a 
performance  test  is  required,  the  site- 
specific  test  plan,  and  the  results  of  the 
performance  test  shall  be  provided  to 
the  Administrator  as  specified  in 
§63.1419. 

(2)  Design  evaluation.  To  demonstrate 
the  organic  HAP  removal  efficiency  for 
a  control  device,  a  design  evaluation 
must  address  the  composition  and 
organic  HAP  concentration  of  the  vent 
stream(s}  entering  the  control  device.  A 
design  evaluation  also  must  address 
other  vent  stream  characteristics  and 
control  device  operating  parameters  as 
specified  in  any  one  of  paragraphs 
(a)(2)(i)  through  (a)(2)(vi)  of  this  section, 
depending  on  the  type  of  control  device 
that  is  used.  If  the  vent  stream(s)  is  not 
the  only  inlet  to  the  control  device,  the 
efficiency  demonstration  also  must 
consider  all  other  vapors,  gases,  and 
liquids,  other  than  fuels,  received  by  the 
control  device. 

(i)  For  a  scrubber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition;  constituent 
concentrations;  liquid-to-vapor  ratio; 
scrubbing  liquid  flow  rate  and 
concentration;  temperature;  and  the 
reaction  kinetics  of  the  constituents 
with  the  scrubbing  liquid.  The  design 
evaluation  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  will  include  the 
additional  information  in  paragraphs 
(a)(2)(i)(A)  and  (a)(2)(i)(B)  of  this  section 
for  trays  and  a  packed  column  scrubber: 

(A)  Type  and  total  number  of 
theoretical  and  actual  trays;  and 

(B)  Type  and  total  surface  area  of 
packing  for  entire  column,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

(ii)  For  a  condenser,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  outlet  organic  HAP  compound 
concentration  level,  design  average 
temperature  of  the  condenser  exhaust 
vent  stream,  and  the  design  average 
temperatures  of  the  coolant  fluid  at  the 
condenser  inlet  and  outlet.  The 
temperature  of  the  gas  stream  exiting  the 
condenser  must  be  measured  and  used 
to  establish  the  outlet  organic  HAP 
concentration. 

(iii)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
onsite  in  the  control  device  such  as  a 


fixed-bed  adsorber,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  exhaust  vent  stream  organic 
compound  concentration  level, 
adsorption  cycle  time,  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volimietric 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperature  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 
life  of  carbon.  For  vacuum  desorption, 
the  pressure  drop  shall  be  included. 

(iv)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device 
such  as  a  carbon  canister,  the  design 
evaluation  shall  consider  the  vent 
stream  mass  or  volimietric  flow  rate, 
relative  humidity,  and  temperature  and 
shall  establish  the  design  exhaust  vent 
stream  organic  compound  concentration 
level,  capacity  of  carbon  bed,  type  and 
working  capacity  of  activated  c^on 
used  for  carbon  bed.  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capacity  of  the  control 
device  and  source  operating  schedule. 

(v)  For  an  enclosed  combustion 
device  with  a  minimimi  residence  time 
of  0.5  seconds  and  a  minimum 
temperature  of  760°C.  the  design 
evaluation  must  document  that  these 
conditions  exist. 

(vi)  For  a  combustion  control  device 
that  does  not  satisfy  the  criteria  in 
paragraph  (a)(2)(v)  of  this  section,  the 
design  evaluation  must  address  the 
following  characteristics,  depending  on 
the  type  of  control  device: 

(A)  For  a  thermal  vapor  incinerator, 
the  design  evaluation  must  consider  the 
autoignition  temperature  of  the  organic 
HAP.  must  consider  the  vent  stream 
flow  rate,  and  must  establish  the  design 
minimum  and  average  temperature  in 
the  combustion  zone  and  the 
combustion  zone  residence  time. 

(B)  For  a  catalytic  vapor  incinerator, 
the  design  evaluation  shall  consider  the 
vent  stream  flow  rate  and  shall  establish 
the  design  minimum  and  average 
temperatures  across  the  catalyst  bed 
inlet  and  outlet. 

(C)  For  a  boiler  or  process  heater,  the 
design  evaluation  shall  consider  the 
vent  stream  flow  rate;  shall  establish  the 
design  minimimi  and  average  flame 
zone  temperatures  and  combustion  zone 
residence  time;  and  shall  describe  the 
method  and  location  where  the  vent 
stream  is  introduced  into  the  flame 
zone. 


(3)  Performance  testing  shall  be 
conducted  in  accordance  with 
§63.7(a)(l).  (a)(3),  (d).  (e)(1),  {eK2), 
(e)(4),  (g),  and  (h),  with  the  exceptions 
specified  in  paragraphs  (a)(3)(i)  through 
(a)(3)(iv)  of  this  section.  Data  shall  be 
reduced  in  accordance  with  the  EPA 
approved  methods  specified  in  the 
applicable  subpart  or,  if  other  test 
methods  are  used,  the  data  and  methods 
shall  be  validated  according  to  the 
protocol  in  Method  301  of  appendix  A 
of  this  part.  Sections  63.1404  through 
63.1414  also  contain  specific  testing 
requirements. 

(i)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §  63.7(e)(1)  and  (e)(2),  except  that 
performance  tests  shall  be  conducted  at 
maximum  representative  operating 
conditions  achievable  during  one  of  the 
time  periods  described  in  paragraph 
(a)(3)(i)(A)  or  (a)(3)(i)(B)  of  this  section, 
without  necessitating  that  the  owner  or 
operator  make  product  in  excess  of 
demand: 

(A)  The  6-month  period  that  ends  on 
the  date  that  the  Notification  of 
Compliance  Status  is  due,  according  to 
§63. 1419(e)(5);  or 

(B)  The  6-month  period  that  begins  3 
months  before  the  performance  test  and 
ends  3  months  after  the  performance 
test. 

(ii)  When  §  63.7(g)  references  the 
Notification  of  Compliance  Status 
requirements  in  §  63.9(h),  the 
requirements  in  §63. 1419(e)(5)  shall 
apply  for  purposes  of  this  subpart. 

(iii)  The  owmer  or  operator  shall 
notify  the  Administrator  of  the  intention 
to  conduct  a  performance  test  at  least  30 
days  before  the  performance  test  is 
scheduled  to  allow  the  Administrator 
the  opportunity  to  have  an  observer 
present  during  the  test. 

(iv)  Performance  tests  shall  be 
performed  no  later  than  150  days  after 
the  compUance  dates  specified  in  this 
subpart  (i.e.,  iatime  for  the  results  to  be 
included  in  the  Notification  of 
Compliance  Status),  rather  than 
according  to  the  time  periods  in 
§  63.7(a)(2)  of  subpart  A. 

(v)  A  site-specific  test  plan  shall  be 
submitted  to  the  Administrator  for 
approval  prior  to  testing  in  accordance 
with  §§  63.7(c)  and  63.1419(e)(7)(ii). 
The  test  plan  shall  include  a  description 
of  the  planned  test  and  rationale  for 
why  the  planned  performance  test  will 
provide  adequate  and  representative 
results  for  demonstrating  the 
performance  of  the  control  device.  If 
required,  the  test  plan  shall  include  an 
emission  profile  and  rationale  for  why 
the  selected  test  period  is 
representative. 
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(4)  Percent  oxygen  correction  for 
combustion  control  devices.  If  the 
control  device  is  a  combustion  device, 
total  organic  HAP  concentrations  must 
be  corrected  to  3  percent  oxygen.  The 
integrated  sampling  and  analysis 
procedures  of  Method  3B  of  40  CFR  part 
60,  appendix  A,  shall  be  used  to 
determine  the  actual  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  that  the 
total  organic  HAP  samples  are  taken. 
The  concentration  corrected  to  3  percent 
oxygen  (Cc)  shall  be  computed  using  - 
Equation  3  of  this  subpart: 


C   =C 


17.9 


20.9 -%0 


2d  J 


[Eq.  3] 


Where: 

Cc  =  concentration  of  total  organic  HAP 

corrected  to  3  percent  oxygen,  dry 

basis,  ppmv. 
Cm  =  total  concentration  of  TOC  in 

vented  gas  stream,  average  of 
1 1    samples,  dry  basis,  ppmv. 
%02d  =  concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 

basis,  percent  by  volume. 
(5)  Exemptions  from  compliance 
demonstrations.  An  owner  or  operator 
using  any  control  device  specified  in 
paragraphs  (a)(5)(i)  through  (a)(5Kiv)  of 
this  section  is  exempt  from  the  initial 
compliance  provisions  in  paragraphs 
(c),  (d),  (e),  and  (f)  of  this  section. 

(i)  A  boiler  or  process  heater  with  a 
diBsign  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
psrimary  fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iv)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 


issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O,  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  O. 

(6)  Initial  compliance  with  alternative 
standard.  Initial  compliance  with  the 
alternative  standards  in  §§  63.1404(c), 
63.1405(f),  63.1406(d),  and  63.1407(d)  is 
demonstrated  when  the  outlet  organic 
HAP  concentration  is  20  ppmv  or  less. 
To  demonstrate  initial  compliance,  the 
owner  or  operator  shall  be  in 
compliance  with  the  monitoring 
provisions  in  §  63.1418(1)  on  the  initial 
compliance  date. 

(7)  Testing  requirements  for 
condensers.  For  vent  streams  controlled 
using  condensers,  continuous  direct 
measurement  of  condenser  outlet  gas 
temperature  to  be  used  in  determining 
concentrations  is  allowed  in  lieu  of 
concentration  measurements. 

(b)  Test  methods.  When  directed  by 
any  section  of  this  subpart  to  conduct  a 
performance  test  using  the  procedures 
specified  in  this  paragraph  (b),  the 
owner  or  operator  shall  use  the  test 
methods  specified  in  paragraphs  (b)(1) 
through  (b)(8)  of  this  section.  Otherwise, 
the  owner  or  operator  shall  use  the  test 
methods  specifically  referred  to  by  other 
sections  of  this  subpart,  or  specifically 
referred  to  by  sections  of  other  subparts 
of  this  part  referenced  by  sections  of  this 
subpart. 

(1)  Method  1  or  lA,  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  flow  measuring  device. is  a  pitot 
tube.  No  traverse  is  necessary  when 
Method  2 A  or  2D,  40  CFR  part  60, 
appendix  A,  is  used  to  determine  gas 
sti-eam  volumetric  flow  rate. 

(2)  Determination  of  the  average  batch 
vent  flow  rate  for  a  batch  emission 
episode  shall  be  made  using  the 
procedures  specified  in  paragraphs 
(b)(2)(i)  through  (b)(2)(iii)  of  this 
section. 

(i)  The  volumetric  flow  rate  (FRO  for 
a  batch  emission  episode,  in  standard 
cubic  meters  per  minute  (scmm)  at  20° 
C,  shall  be  determined  using  Method  2, 


^episode  "  ^ 


I(Cj)(Mj) 

Li=' 


Wnere: 

Erpisode  =  Emissions,  kg/episode. 

K  =  Constant,  2.494  x  10  -*  (ppmv)' 
(gm-mole/scm)  (kg/gm)  (min/hr), 
where  standard  temperature  is  20 


2A,  2C,  or  2D,  40  CFR  part  60,  appendix 
A,  as  appropriate. 

(ii)  The  volumetric  flow  rate  of  a 
representative  batch  emission  episode 
sha'A  be  measured  every  15  minutes. 

(iii)  The  average  batch  vent  flow  rate 
for  a  batch  emission  episode  shall  be 
calculated  using  Equation  4  of  this 
subpart: 


S^R. 


AFR,p,^=^^J lEq.  4] 

•^  n 

Where: 

AFRfpisode  =  Average  batch  vent  flow 
rate  for  the  batch  emission  episode, 
scmm. 
FRi  =  Flow  rate  for  individual 

measurement  i,  scmm. 
n  =  Number  of  flow  rate  measurements 
^taken  during  the  batch  emission 
episode. 
(3JI  EPA  Method  2.  2 A,  2C,  or  2D  of 
40  CFR  part  60,  appendix  A,  is  used  for 
velocity  and  volumetric  flow  rates, 

(4)  EPA  Method  3  of  40  CFR  part  60, 
appendix  A,  is  used  for  gas  analysis. 

(5*)  EPA  Method  4  of  40  CFR,  part  60, 
appendix  A,  is  used  for  stack  gas 
moisture. 

(6)  The  methods  specified  in 
paragraphs  (b)(6)(i)  through  (b)(6)(iii)  of 
this  section  shall  be  used  to  determine 
the  HAP  concentration. 

(i)  Method  316  or  Method  320  of  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  concentration  of 
formaldehyde. 

(ii)  Method  18  of  40  CFR  part  60, 
appendix  A,  shall  be  used  to  determine 
the  concentration  of  all  organic  HAP 
other  than  formaldehyde. 

(iii)  Method  308  of  40  CFR  part  60, 
appendix  A,  may  be  used  as  an 
alternative  to  Method  18  of  40  CFR  part 
60,  appendix  A,  to  determine  the 
concentration  of  methanol. 

(7)  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  the  average  batch  vent 
concentration  of  total  organic  HAP, 
emissions  shall  be  calculated  using 
Equation  5  of  this  subpart: 


AFR(Th)        [Eq.  5] 


Cj  =  Average  batch  vent  concentration  of 
sample  organic  HAP  component  j  of 
the  gas  stream,  dry  basis,  ppmv. 

Mj  =  Molecular  weight  of  sample 

organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 


AFR  =  Average  batch  vent  flow  rate  of 

gas  stream,  dry  basis,  scmm. 
Th  =  Hours/episode, 
n  =  Number  of  organic  HAP  in  stream. 

(8)  If  grab  samples  are  taken  to 
determine  the  average  batch  vent 
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concentration  of  total  organic  HAP, 
emissions  shall  be  calculated  according 
to  paragraphs  (b)(8)(i)  and  Cb)(8)(ii)  of 
this  section. 

(i)  For  each  measurement  point,  the 
emission  rate  shall  be  calculated  using 
Equation  6  of  this  subpart: 


'point 


=  K 


FR        [Eq.  6] 


Where: 

Epoini  =  Emission  rate  for  individual 

measurement  point,  kg/hr. 
K  =  Constant,  2.494  x  10-6  (ppmv)-l 

(gm-mole/scm)  (kg/gm)  (min/hr), 

where  standard  temperature  is  20 

'C. 
Cj  =  Concentration  of  sample  organic 

HAP  component  j  of  the  gas  stream, 

dry  basis,  ppmv. 
Mj  =  Molecular  weight  of  sample 

organic  HAP  component  j  of  the  gas 

stream,  gm/gm-mole. 
FR  =  Flow  rate  of  gas  stream  for  the 

measurement  point,  dry  basis, 

scmm. 
n  =  Number  of  organic  HAP  in  stream. 

(ii)  The  emissions  per  batch  emission 
episode  shall  be  calculated  using 
Equation  7  of  this  subpart: 


Eep.sod.=(DUR) 


n 


i=l 


[Eq.7] 


Where: 

Eepisode  =  Emissions,  kg/episode. 
DUR  =  Ehiration  of  the  batch  emission 

episode,  hr/episode. 
Ei  =  Emissions  for  measurement  point  i, 

kg/hr. 
n  =  Number  of  measurements. 

(c)  Initial  compliance  with  storage 
tank  provisions.  As  specified  in 
§63.1404,  initial  compliance  with  the 
control  requirements  of  §  63.1404  shall 
be  demonstrated  using  the  procedures 
specified  in  §§63.120  and  63.121,  as 
appropriate.  For  owners  or  operators 
complying  with  §63.1404(fl,  initial 
compliance  with  the  alternative 
standard  shall  be  demonstrated  as 
specified  in  paragraph  (a)(6)  of  this 
section. 

(d)  Initial  compliance  with  continuous 
process  vent  provisions.  As  specified  in 
§63.1405,  initial  compliance  with  the 
control  requirements  of  §  63.1405  shall 
be  demonstrated  using  the  procedures 
specified  in  §63.116.  For  owners  or 
operators  complying  with  §  63.1405(f), 
initial  compliance  with  the  alternative 
standard  shall  be  demonstrated  as 
specified  in  paragraph  (a)(6)  of  this 
section. 

(e)  Initial  compliance  with  batch 
process  vent  provisions.  An  owner  or 


operator  of  an  affected  source 
complying  with  the  batch  process  vent 
standards  in  §  63.1406  or  §  63.1407  shall 
demonstrate  compliance  using  the 
procedures  described  in  paragraphs 
(e)(1)  through  (e)(6)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  initial  compliance 
with  the  batch  process  vent  standards  in 
§  63.1406  or  §  63.1407  shall  be 
demonstrated  as  specified  in  paragraphs 
(e)(l)(i)  through  (e)(l)(iii),  as  applicable. 

(i)  Initial  compliance  with  the 
alternative  standard  specified  in 
§§  63.1406(d)  and  63.1407(d)  shall  be 
demonstrated  as  specified  in  paragraph 
(a)(6)  of  this  section. 

(ii)  Initial  compliance  with  the 
kilogram  of  HAP  per  megagram  of 
product  emission  limits  in  §  63.1406 
shall  be  demonstrated  using  the 
procedures  in  paragraph  (e)(2)  of  this 
section. 

(iii)  Initial  compliance  with  the 
percent  reduction  requirements  in 
§  63.1406  or  §  63.1407  shall  be 
demonstrated  using  the  procedures  in 
paragraph  (e)(5)  of  this  section. 

(2)  Each  owner  or  operator  shall 
determine  continuous  compliance  with 
the  kilogram  of  HAP  per  megagram  of 
product  emission  limits  specified  in 
§  63.1406  by  using  the  procedures  in 
paragraphs  (e)(2)(i)  through  (e)(2)(iii)  of 
this  section.  For  the  first  year,  the  owner 
or  operator  shall  calculate  a  rolling 
average  monthly  emission  rate  each 
month  based  on  the  available  data 
points  (e.g.,  5  data  points  after  5  months 
of  operation).  After  the  first  year,  a  12- 
month  rolling  average  monthly  emission 
rate  shall  be  calculated  each  month 
based  on  the  previous  12  monthly 
averages.  Each  month  the  average 
monthly  emission  rate  shall  be 
compared  to  the  emission  limit 
specified  in  §63.1406.  If  the  average 
monthly  emission  rate  is  greater  than 
the  specified  emission  limit,  a  violation 
of  the  emission  limit  has  occurred,  as 
described  in  §63.1418(1). 

(i)  The  monthly  emission  rate, 
kilograms  of  HAP  per  megagram  of 
product,  shall  be  determined  at  the  end 
of  each  month  using  Equation  8  of  this 
subpart: 


IE, 


ER  = 


i=l 


RP, 


[Eq.8] 


M 


Where: 

ER  =  Emission  rate  of  organic  HAP  from 

reactor  batch  process  vents,  kg  of 

HAP/Mg  product. 
E,  =  Emission  rate  of  organic  HAP  from 

reactor  batch  process  vent  i  as 

determined  using  the  procedures 


specified  in  paragraph  (e)(2)(ii)  of 

this  section,  kg/month. 
RPm  =  Amount  of  resin  produced  in  one 
month  as  determined  using  the 
procedures  specified  in  paragraph 
(e)(2)(iii)  of  this  section,  Mg/month. 
n  =  Number  of  batch  process  vents. 

(ii)  The  emission  rate  of  organic  HAP, 
in  kilograms  per  batch  cycle,  ft-om  an 
individual  batch  process  vent  shall  be 
determined  based  on  either  a 
performance  test  or  design  evaluation, 
as  specified  in  paragraph  (e)(2)(ii)(A)  or 
(e)(2)(ii)(B)  of  this  section.  The  monthly 
emission  rate  of  organic  HAP,  in 
kilograms  per  month,  from  an 
individual  batch  process  vent  shall  be 
determined  Ousing  Equation  9  of  this 
subpart  and  the  procedures  specified  in 
paragraph  (e)(2)(ii)(C)  of  this  section: 

E,=i(N|)(E^,,,)        [Eq.9] 

i=l 

Where: 

Ei  =  Monthly  emissions  from  a  batch 
process  vent,  kg/month. 

Ni  =  Number  of  type  i  batch  cycles 

performed  monthly,  cycles/month. 

Ecycie  i  =  Emissions  from  the  batch 
process  vent  associated  with  a 
single  type  i  batch  cycle,  as 
determined  using  the  procedures 
specified  in  either  paragraph 
(e)(2)(ii)(A)  or  (e)(2)(ii)(B)  of  this 
section,  kg/batch  cycle. 

n  =  Number  of  different  types  of  batch 
cycles  that  cause  the  emission  of 
organic  HAP  from  the  batch  process 
vent. 

(A)  For  reactor  batch  process  vents 
estimated  through  engineering 
assessment,  as  described  in  paragraph 
(e)(3)(vi)  of  this  section,  to  emit  less 
than  10  tons  per  year  of  uncontrolled 
emissions,  the  owner  or  operator  may 
use  either  the  procedures  specified  in 
paragraph  (e)(3)  of  this  section  or 
engineering  assessment  to  determine  the 
emissions  per  batch  cycle. 

(B)  For  reactor  batch  process  vents 
estimated  through  engineering 
assessment,  as  described  in  paragraph 
(e)(3)(vi)  of  this  section,  to  emit  10  tons 
per  year  or  greater  of  uncontrolled 
emissions,  emissions  shall  be  estimated 
using  the  procedures  specified  in 
paragraph  (e)(3)  of  this  section. 

(Cj  Once  emissions  for  a  reactor  batch 
process  vent  have  been  estimated  as 
specified  in  either  paragraph  (e)(2)(ii)(A) 
or  (e)(2)(ii)(B)  of  this  section,  the  owner 
or  operator  may  use  the  estimated 
emissions  to  determine  Ej  using 
Equation  9  of  this  subpart  until  the 
estimated  emissions  are  no  longer 
representative  due  to  a  process  change 
or  other  reason  known  to  the  owner  or 
operator. 
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(iii)  The  rate  of  resin  produced,  RPm 
(Mg/month),  shall  be  determined  based 
on  production  records  certified  by  the 
owner  or  operator  to  represent  actual 
production  for  the  month.  A  sample  of 
the  records  selected  by  the  owner  or 
operator  for  this  purpose  shall  be 
provided  to  the  Administrator  in  the 
Precompliance  Report,  as  specified  in 
§63. 1419(e)(3). 

(3)  Uncontrolled  emissions. 
Uncontrolled  emissions  for  individual 
reactor  batch  process  vents  or 
individual  non-reactor  batch  process 
vents  shall  be  determined  using  the 
procedures  specified  in  paragraphs 
(e)(3)(i)  through  (e)(3)(viii)  of  this 
section.  To  estimate  emissions  from  a 
batch  emissions  episode,  owners  or 
operators  may  use  either  the  emissions 
estimation  equations  in  paragraphs 
(e)(3)(i)  through  (e)(3){iv)  of  this  section, 


or  direct  measurement  as  specified  in 
paragraph  (e)(3)(v)  of  this  section. 
Engineering  assessment  may  be  used  to 
estimate  emissions  fi-om  a  batch 
emission  episode  only  under  the 
conditions  described  in  paragraph 
(e)(3)(vi)  of  this  section.  In  using  the 
emissions  estimation  equations  in 
paragraphs  (e)(3)(i)  through  (e)(3)(iv)  of 
this  section,  individual  component 
vapor  pressure  and  molecular  weight 
may  be  obtained  from  standard 
references.  Methods  to  determine 
individual  HAP  partial  pressures  in 
multicomponent  systems  are  described 
in  paragraph  (e)(3){ix)  of  this  section. 
Other  variables  in  the  emissions 
estimation  equations  may  be  obtained 
through  direct  measurement,  as  defined 
in  paragraph  (e)(3)(v)  of  this  section, 
through  engineering  assessment,  as 
defined  in  paragraph  (e)(3)(vi)(B)  of  this 


section,  by  process  knowledge,  or  by 
any  other  appropriate  means. 
Assumptions  used  in  determining  these 
variables  must  be  documented.  Once 
emissions  for  the  batch  emission 
episode  have  been  determined  using 
either  the  emissions  estimation 
equations,  direct  measurement,  or 
engineering  assessment,  emissions  from 
a  batch  cycle  shall  be  calculated  in 
accordance  with  paragraph  (e)(3)(vii)  of 
this  section,  and  annual  emissions  from 
the  batch  process  vent  shall  be 
calculated  in  accordance  with  paragraph 
(e}(3)(viii)  of  this  section. 

(i)  Organic  HAP  emissions  from  the 
purging  of  an  empty  vessel  shall  be 
caloulated  using  Equation  10  of  this 
subpart.  Equation  10  of  this  subpart 
does  not  take  into  account  evaporation 
of  any  residual  liquid  in  the  vessel: 


ess  vents 


'episode 


jv..yp)(Mw..,)  ^^^^ 

RT  ^  ' 


Where: 

E  episode  =  Emissious,  kg/episode. 
Vves  =  Volume  of  vessel,  m'. 
P  =  Total  organic  HAP  partial  pressure, 
kPa. 
MWw«vg  =  Weighted  average 
molecular  weight  of  organic  HAP  in 


vapor,  determined  in  accordance  with        m  =  Number  of  volumes  of  purge  gas 
paragraph  (e)(3)(iv)(A)(4)  of  this  section,  .  used. 


kg/kmol. 

R  =  Ideal  gas  constant,  8.314  m^^kPa/ 

kmol«K. 
T  =  Temperature  of  vessel  vapor  space, 

K. 


(ii)  Organic  HAP  emissions  fi^m  the 
purging  of  a  filled  vessel  shall  be 
calculated  using  Equation  11  of  this 
subpart: 


(yXv4p')(Mw^ 


'episode 


RT 


(Tj        [Eq.  11] 


P-IPi^i 


i=l 


Where: 

Eepisode  =  Emissions,  kg/episode. 

y  =  Saturated  mole  ft-action  of  all 

organic  HAP  in  vapor  phase. 
Vdr  =  Volumetric  gas  displacement  rate, 

mVmin. 
P  =  Pressure  in  vessel  vapor  space,  kPa. 
MWwavg  =  Weighted  average  molecular 

weight  of  organic  HAP  in  vapor. 


determined  in  accordance  with 

paragraph  (e)(3)(iv)(A)(4)  of  this 

section,  kg/kmol. 
R  =  Ideal  gas  constant,  8.314  m'^kPa/ 

kmol«K. 
T  =  Temperature  of  vessel  vapor  space, 

K. 
Pi  =  Vapor  pressure  of  individual 

organic  HAP  i,  kPa. 


Xj  =  Mole  fraction  of  organic  HAP  i  in 

the  liquid, 
n  =  Number  of  organic  HAP  in  stream. 
Tm  =  Minutes/episode. 

(iii)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
into  or  out  of  a  vessel  shall  be  calculated 
using  Equation  12  of  this  subpart: 


(yXVXP)(MW^,vg) 


'episode 


RT 


[Eq.  12] 


Where: 

Eepisode  =  Emissions,  kg/episode. 

y  =  Saturated  mole  fraction  of  all  organic 

HAP  in  vapor  phase. 
V  =  Volume  of  gas  displaced  from  the 

vessel,  m^. 
P  =  Pressure  in  vessel  vapor  space,  kPa. 


MWwavg  =  Weighted  average  molecular 
weight  of  organic  HAP  in  vapor, 
determined  in  accordance  with 
paragraph  (e)(3)(iv)(A)(4)  of  this 
section,  kg/kmol. 

R  =  Ideal  gas  constant,  8.314  m3»kPa/ 
kmol»K. 


T  =  Temperature  of  vessel  vapor  space. 
K. 

(iv)  Emissions  caused  by  the  heating 
of  a*  vessel  shall  be  calculated  using  the 
procedures  in  either  paragraph 
(e)(3)(iv)(A),  (e)(3)(iv)(B),  or  (e)(3)(iv)(C) 
of  this  section,  as  appropriate. 
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(A)  If  the  final  temperature  to  which 
the  vessel  contents  is  heated  is  lower 
than  50  K  below  the  boiling  point  of  the 
HAP  in  the  vessel,  then  emissions  shall 
be  calculated  using  the  equations  in 


paragraphs  (e)(3)(iv)(A)(l)  through 
(e)(3)(iv)(A)(4)  of  this  secUon. 

(1)  Emissions  caused  by  heating  of  a 
vessel  shall  be  calculated  using 
Equation  13  of  this  subpart.  The 
assumptions  made  for  diis  calculation 


are  atmospheric  pressure  of  760 
millimeters  of  mercury  (mm  Hg)  and  the 
displaced  gas  is  always  saturated  with 
volatile  organic  compounds  (VOC) 
vapor  in  equilibrium  with  the  liquid 
mixture: 


'episode 


Where: 

Eepisode  =  Emissions,  kg/episode. 

(PJti,  (PJt2  =  Partial  pressure  (kPa)  of 
each  organic  HAP  i  in  the  vessel 
headspace  at  initial  (Tl)  and  final 
(T2)  temperature. 

n  =  Number  of  organic  HAP  in  stream. 

At]  =  Number  of  lulogram-moles  (kg- 
moles)  of  gas  displaced,  determined 
in  accordance  with  paragraph 
(e)(3)(iv)(A)(2)  of  this  section. 

101.325  =  Constant,  kPa. 

(MWwAVG.Ti).  (MWwAVG.T2)  =  Weighted 
average  molecular  weight  of  total 
organic  HAP  in  the  displaced  gas 
stream,  determined  in  accordance 
with  paragraph  (e){3)(iv)(A)(4)  of 
this  section,  kg/kmol. 
(2)  The  moles  of  gas  displaced,  At],  is 

calculaled  using  Equation  14  of  this 

subpart: 


I(Pi)TI 


i=l 


I(Pi)T2 


i=l 


101325-£(Pi)T,     101.325-5;  (Pi  )t2 


i=l 


i=l 


*(Ati)  (MW^.,g.T,  +  MW,.vg.T2 ) /  2        [Eq.  13] 


R 


Pa. 


V  M 


Pa, 


Where: 

ATI  =  Number  of  kg-moles  of  gas 

displaced. 
Vfj  =  Volume  of  fi^e  space  in  the  vessel, 

m'. 
R  =  Ideal  gas  constant,  8.314  m^-kPa/ 

kmol»K. 
Pa  I  =  Initial  noncondensible  gas  partial 

pressure  in  the  vessel,  kPa. 
Pa2  =  Final  noncondensible  gas  partial 

pressure,  kPa. 
Tl  =  Initial  temperature  of  vessel,  K. 
T2  =  Final  temperature  of  vessel,  K. 

(5)  The  initial  and  final  pressure  of 
the  noncondensible  gas  in  the  vessel 
shall  be  calculated  using  Equation  15  of 
this  subpart: 


[Eq.  14]         Pa  =  101.325 -£  (Pi  )t        [Eq.  15] 
Where: 


MW        =-1^ 

wavg 


5; (mass  of  C)j  (molecular  weight  of  Oj 


^(massofC)i 


i=l 


Pa  =  Initial  or  final  partial  pressure  of 
noncondensible  gas  in  the  vessel 
headspace,  kPa. 

101.325  =  Constant,  kPa. 

(Pi)T  =  Partial  pressure  of  each  organic 
HAP  i  in  the  vessel  headspace,  kPa, 
at  the  initial  or  final  temperature 
(Tl  or  T2). 

n  =  Number  of  organic  HAP  in  stream. 

(4)  The  weighted  average  molecular 
weight  of  organic  HAP  in  the  displaced 
gas,  MWwavg,  shall  be  calculated  using 
Equation  16  of  this  subpart: 


[Eq.  16] 


(v)  The  ow 
estimate  ann 
emission  epi 
measuremer 
in  paragraph 
used  for  dirt 
measuremer 
operator  sha 
duration  of  i 
emission  epi 
owner  or  opi 
during  only 
emission  epi 
emission  rat 
be  determin( 


i=l 


Where: 

C  =  Organic  HAP  component, 
n  =  Number  of  organic  HAP  components 
in  stream. 

(B)  If  the  vessel  contents  are  heated  to 
a  temperature  greater  than  50  K  below 
the  boiling  point,  then  emissions  from 
the  heating  of  a  vessel  shall  be 
calculated  as  the  sum  of  the  emissions 
calculated  in  accordance  with 
paragraphs  (e)(3)(iv)(B)(J)  and 
(e)(3)(iv)(B)(2)  of  this  section. 

(1)  For  the  interval  from  the  initial 
temperature  to  the  temperature  50  K 


below  the  boiling  point,  emissions  shall 
be  calculated  using  Equation  13  of  this 
subpart,  where  T2  is  the  temperature  50 
K  below  the  boiling  point. 

[2)  For  the  interval  fi-om  the 
temperature  50  K  below  the  boiling 
point  to  the  final  temperature,  emissions 
shall  be  calculated  as  the  summation  of 
emissions  for  each  5  K  increment,  where 
the  emissions  for  each  increment  shall 
be  calculated  using  Equation  13  of  this 
subpart. 

(/)  If  the  final  temperature  of  the 
heatup  is  at  or  lower  than  5  K  below  the 
boiling  point,  the  final  temperature  for 


the  last  increment  shall  be  the  final 
temperature  for  the  heatup,  even  if  the 
last  increment  is  less  than  5  K. 

(//)  If  the  final  temperature  of  the 
heatup  is  higher  than  5  K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the 
temperature  5  K  below  the  boiling  point, 
even  if  the  last  increment  is  less  than  5 
K. 

[in)  If  the  vessel  contents  are  heated 
to  the  boiling  point  and  the  vessel  is  not 
operating  with  a  condenser,  the  final 
temperature  for  the  final  increment  shall 
be  the  temperature  5  K  below  the 
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boiling  point,  even  if  the  last  increment 
is  less  than  5  K. 

(C)  If  the  vessel  is  operating  with  a 
(Xjndenser,  and  the  vessel  contents  are 
heated  to  the  boiling  point,  the  process 
condenser,  as  defined  in  §  63.1402,  is 
considered  part  of  the  process. 
Emissions  shall  be  calculated  as  the  sum 
of  emissions  calculated  using  Equation 


13  of  this  subpart,  which  calculates 
emissions  due  to  heating  the  vessel 
contents  to  the  temperature  of  the  gas 
existing  the  condenser,  and  emissions 
calculated  using  Equation  12  of  this 
subpart,  which  calculates  emissions  due 
to  the  displacement  of  the  remaining 
saturated  noncondensible  gas  in  the 


vessel.  The  final  temperature  in 
Equation  13  of  this  subpart  shall  be  set 
equal  to  the  exit  gas  temperature  of  the 
condenser.  Equation  12  of  this  subpart 
shall  be  used  as  written  below  in 
Equation  17  of  this  subpart,  using  free 
space  volume,  and  T  is  set  equal  to  the 
condenser  exit  gas  temperature: 


'episode 


(y)(Vfs)(P)(MW^avg) 

RT 


[Eq.  17] 


Where: 

Eepisode  =  Emissions,  kg/episode. 

y  =  Saturated  mole  fraction  of  all 

organic  HAP  in  vapor  phase. 
Vh  =  Volume  of  the  free  space  in  the 

vessel,  m3. 
P  =  Pressure  in  vessel  vapor  space,  kPa. 
MWwavg  =  Weighted  average  molecular 

weight  of  organic  HAP  in  vapor, 
I      determined  in  accordance  with 

paragraph  (e)(3)(iv)(A)(4)  of  this 

section,  kg/kmol. 
R  =  Ideal  gas  constant,  8.314  m^'kPa/ 

kmoNK. 
T  =  Temperature  of  condenser  exit 
!      stream,  K. 

(v)  The  owner  or  operator  may 
estimate  annual  emissions  for  a  batch 
emission  episode  by  direct 
measurement.  The  procedures  specified 
in  paragraph  (b)  of  this  section  shall  be 
used  for  direct  measurement.  If  direct 
measurement  is  used,  the  owner  or 
operator  shall  perform  a  test  for  the 
duration  of  a  representative  batch 
emission  episode.  Alternatively,  the 
owner  or  operator  may  perform  a  test 
during  only  those  periods  of  the  batch 
emission  episode  for  which  the 
emission  rate  for  the  entire  episode  can 
be  determined  or  for  which  the 
emissions  are  greater  than  the  average 
emission  rate  of  the  batch  emission 
episode.  The  owner  or  operator 
choosing  either  of  these  alternative 
options  shall  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  The  emission  profile 
shall  be  included  in"  the  site-specific  test 
plan  required  by  §  63.1419(e)(7)(ii),  as 
specified  by  paragraph  (a)(3)(v)  of  this 
section.  Examples  of  information  that 
could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  test  results  may  be  used  to 
develop  the  emission  profile  provided 
the  results  are  still  relevant  to  the 
current  batch  process  vent  conditions. 


(vi)  Engineering  assessment  may  be 
used  to  estimate  emissions  from  a  batch 
emission  episode,  if  the  criteria  in 
paragraph  (e)(3)(vi)(A)  of  this  section  are 
met.  Data  or  other  information  used  to 
demonstrate  that  the  criteria  in 
paragraph  (e)(3)(vi)(A)  of  this  section 
have  been  met  shall  be  reported  as 
specified  in  paragraph  (e)(3)(vi)(C)  of 
this  section.  Paragraph  (e)(3)(vi)(B)  of 
this  section  defines  engineering 
assessment,  for  the  purposes  of 
estimating  emissions  from  a  batch 
emissions  episode.  All  data, 
assumptions,  and  procedures  used  in  an 
engineering  assessment  shall  be 
documented. 

(A)  If  the  criteria  specified  in 
paragraphs  (e)(3)(vi)(A)(l), 
(e)(3)(vi)(A)(2),  and  (e)(3)(vi)(A)(3)  of 
this  section  are  met  for  a  specific  batch 
emission  episode,  the  owner  or  operator 
may  use  engineering  assessment,  as 
described  in  paragraph  (e)(3)(vi)(B)  of 
this  section,  to  estimate  emissions  from 
that  batch  emission  episode,  and  the 
owner  or  operator  is  not  required  to  use 
the  emissions  estimation  equations 
described  in  paragraphs  (e)(3)(i)  through 
(e)(3)(iv)  of  this  section  to  estimate 
emissions  from  that  batch  emission 
episode. 

[1)  Previous  test  data,  where  the 
measurement  of  organic  HAP  emissions 
was  an  outcome  of  the  test,  show  a 
greater  than  20  percent  discrepancy 
between  the  test  value  and  the  value 
estimated  using  the  applicable 
equations  in  paragraphs  (e)(3Ki)  throu^ 
(e)(3)(iv)  of  this  section.  Paragraphs 
(e)(3)(vi)(A)(I)(j)  and  (e)(3)(vi)(A)(l)0fl 
of  this  section  describe  test  data  that 
will  be  acceptable  under  this  paragraph 
(e)(3)(vi)(A)(l). 

(j)  Test  data  for  the  batch  emission 
episode  obtained  during  production  of 
the  product  for  which  the 
demonstration  is  being  made. 

(ij)  Test  data  obtained  for  a  batch 
emission  episode  from  another  process 
train,  where  the  test  data  were  obtained 
during  production  of  the  product  for 
which  the  demonstration  is  being  made. 
Test  data  from  another  process  train 


may  be  used  only  if  the  owner  or 
operator  can  demonstrate  that  the  data 
are  representative  of  the  batch  emission 
episode  for  which  the  demonstration  is 
being  made,  taking  into  account  the 
nature,  size,  operating  conditions, 
production  rate,  and  sequence  of 
process  steps  (e.g.,  reaction,  distillation, 
etc.)  of  the  equipment  in  the  other 
process  train. 

(2)  Previous  test  data  obtained  during 
the  production  of  the  product  for  which 
the  demonstration  is  being  made,  for  the 
batch  emission  episode  with  the  highest 
organic  HAP  emissions  on  a  mass  basis, 
show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  value  estimated  using  the  applicable 
equations  in  paragraphs  (e)(3)(i)  through 
(e)(3)(iv)  of  this  section.  If  the  criteria  in 
this  paragraph  (e)(3)(vi){A)(2)  are  met, 
then  engineering  assessment  may  be 
used  for  all  batch  emission  episodes 
associated  with  that  batch  cycle  for  the 
batch  unit  operation. 

[J)  The  owner  or  operator  has 
requested  and  been  granted  approval  to 
use  engineering  assessment  to  estimate 
emissions  firom  a  batch  emissions 
episode.  The  request  to  use  engineering 
assessment  to  estimate  emissions  from  a 
batch  emissions  episode  shall  contain 
sufficient  information  and  data  to 
demonstrate  to  the  Administrator  that 
engineering  assessment  is  an  accurate 
means  of  estimating  emissions  for  that 
particular  batch  emissions  episode.  The 
request  to  use  engineering  assessment  to 
estimate  emissions  for  a  batch  emissions 
episode  shall  be  submitted  in  the 
Precompliance  Report  required  under 
§63. 1419(e)(3). 

(B)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

[1]  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices; 

(2)  Bench-scale  or  pilot-scale  test  data 
obtained  under  conditions 
representative  of  current  process 
operating  conditions: 

[S]  Flow  rate  or  organic  HAP  emission 
rate  specified  or  implied  within  a 
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permit  limit  applicable  to  the  batch 
process  vent;  and 

[4]  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 
(i)  Use  of  material  balances; 
(ii)  Estimation  of  flow  rate  based  on 
physical  equipment  design  such  as 
pump  or  blower  capacities; 

iiii)  Estimation  of  organic  HAP 
concentrations  based  on  saturation 
conditions;  and 

[iv]  Estimation  of  organic  HAP 
concentrations  based  on  grab  samples  of 
the  liquid  or  vapor. 

(C)  Data  or  other  information  used  to 
demonstrate  that  the  criteria  in 
paragraph  (e)(3)(vi)(A)  of  this  section 
have  been  met  shall  be  reported  as 
specified  in  paragraphs  (e)(3)(vi)(C){J) 
and  (e)(3)(vi)(C)(2)  of  this  section. 

{1)  Data  or  other  information  used  to 
demonstrate  that  the  criteria  in 
paragraphs  (e)(3)(vi)(A)(J)  and 
(e)(3)(vi)(A)(2)  of  this  section  have  been 
met  shall  be  reported  in  the  Notification 
of  Compliance  Status,  as  required  in 
§  63.1419(e)(5). 

[2]  The  request  for  approval  to  use 
engineering  assessment  to  estimate 
emissions  from  a  batch  emissions 
episode  as  allowed  under  paragraph 
(e)(3)(vi)(A)(3)  of  this  section,  and 
sufficient  data  or  other  information  for 
demonstrating  to  the  Administrator  that 
engineering  assessment  is  an  accurate 
means  of  estimating  emissions  for  that 
particular  batch  emissions  episode, 
shal^be  submitted  with  the 
Precompliance  Report,  as  required  in 
§63. 1419(e)(3). 

(vii)  For  each  batch  process  vent,  the 
organic  HAP  emissions  associated  with 
a  single  batch  cycle  shall  be  calculated 
using  Equation  18  of  this  subpart: 


^cycle  ~  2-^ 


episode  I 


[Eq.  18] 


i=l 


Where: 

Ecycie  =  Emissions  for  an  individual 
batch  cycle,  kg/batch  cycle. 

Eepis«ic  i  =  Emissions  from  batch 
emission  episode  i,  kg/episode. 

n  =  Number  of  batch  emission  episodes 
for  the  batch  cycle, 
(viii)  Annual  organic  HAP  emissions 

from  a  batch  process  vent  shall  be 

calculated  using  Equation  19  of  this 

subpart: 

AE  =  i(N,)(E,,,,J        [Eq.  19] 


i  =  l 


Where: 


AE  =  Annual  emissions  from  a  batch 
process  vent,  kg/yr. 

N,  =  Number  of  type  i  batch  cycles 
performed  annually,  cycles/year. 

Ecycic  1  =  Emissions  from  the  batch 
process  vent  associated  with  a 
single  type  i  batch  cycle,  as 
determined  in  paragraph  (e)(3)(vii) 
of  this  section,  kg/batch  cycle. 

n  =  Number  of  different  types  of  batch 
cycles  that  cause  the  emission  of 
organic  HAP  from  the  batch  process 
vent. 

(ix)  Individual  HAP  partial  pressures 
in  multicomponent  systems  shall  be 
determined  using  the  appropriate 
method  specified  in  paragraphs 
(e){3)(ix)(A)  through  (e)(3)(ix)(C)  of  this 
section: 

(A)  If  the  components  are  miscible, 
use  Raoult's  law  to  calculate  the  partial 
pressures; 

(B)  If  the  solution  is  a  dilute  aqueous 
mixture,  use  Henry's  law  constants  to 
calculate  partial  pressures; 

(C)  If  Raoult's  law  or  Henry's  law  are 
not  appropriate  or  available,  the  owner 
or  operator  may  use  any  of  the  options 
in  paragraphs  (e)(3)(ix)(C)(I), 
(e)(3)(ix)(C)(2),  and  (e)(3)(ix)(C)(5)  of 
this  section: 

(1)  Experimentally  obtained  activity 
coefficients,  Henry's  law  constants,  or 
solubility  data; 

(2)  Models,  such  as  group- 
contribution  models,  to  predict  activity 
coefficients;  or 

(3)  Assume  the  components  of  the 
system  behave  independently  and  use 
the  summation  of  all  vapor  pressures 
from  the  HAPs  as  the  total  HAP  partial 
pressure. 

[4]  [Reserved] 

(5)  Batch  process  vent  testing  and 
procedures  for  compliance  with 
§  63.1406  or  §  63.1407.  Owners  or 
operators  shall  comply  with  the 
procedures  specified  in  paragraph 
(e)(5)(i)  or  (e)(5)(ii)  of  this  section  in 
order  to  determine  the  control  efficiency 
of  the  control  device.  Owners  or 
operators  using  a  small  control  device 
shall  follow  the  procedures  in  paragraph 
(e)(5)(i)  of  this  section.  Ovraers  or 
operators  using  a  large  control  device 
shall  follow  the  procedures  in  paragraph 
(e)(5)(ii)  of  this  section.  An  owner  or 
operator  shall  determine  the  percent 
reduction  for  the  batch  cycle  for  an 
individual  reactor  batch  process  vent 
when  complying  with  §63.1406,  and 
shall  determine  the  overall  percent 
reduction  for  the  collection  of  non- 
reactor  batch  process  vents  within  the 
affected  source  when  complying  with 
§  63.1407,  using  the  procedures 
specified  in  paragraph  (e)(5)(iii)  of  this 
section.  For  purposes  of  this  paragraph 


(e)(5),  the  term  "batch  emission 
episode"  shall  have  the  meaning 
"period  of  the  batch  emission  episode 
selected  for  control,"  which  may  be  the 
entire  batch  emission  episode  or  may 
only  be  a  portion  of  the  batch  emission 
episode. 

(i)  Small  control  devices.  The  control 
efficiency  for  a  small  control  device 
shall  be  determined  through  the  design 
evaluation  procedures  described  in 
paragraphs  (e)(5)(i)(A)  through 
(e)(5)(i)(C)  of  this  section  or  by 
conducting  a  performance  test  in 
accordance  with  paragraph  (e)(5)(ii)  of 
this  section. 

(A)  Design  evaluation.  The  design 
evaluation  shall  include  documentation 
demonstrating  the  control  device 
efficiency  to  be  used  in  paragraph 
(e)(5)(iii)  of  this  section  for  determining 
the  percent  reduction  for  the  batch  cycle 
for  an  individual  reactor  batch  process 
vent  when  complying  with  §  63.1406  or 
the  overall  percent  reduction  for  the 
collection  of  non-reactor  batch  process 
vents  within  the  affected  source  when 
complying  with  §63.1407.  This 
documentation  shall  comply  with  the 
provisions  in  paragraph  (a)(2)  of  this 
section.  The  design  evaluation  shall  also 
include  the  value(s)  and  basis  for  the 
parameter  monitoring  level(s)  required 
by  §63.1418.  The  design  evaluation 
shall  comply  with  either  paragraph 
(e)(5)(i)(B)  or  (e)(5)(i)(C)  of  this  section. 
Owners  or  operators  shall  comply  with 
paragraph  {e)(5)(i)(B)  of  this  section 
when  the  control  device  efficiency  to  be 
used  in  paragraph  (e)(5)(iii)  of  this 
section  varies  between  batch  emission 
episodes  or  varies  within  a  batch 
emission  episode.  Paragraph  (e)(5)(i)(C) 
of  this  section  shall  be  complied  with 
when  an  owner  or  operator  chooses  to 
demonstrate  that  the  control  device' 
achieves  the  same  or  better  efficiency 
for  all  emissions  selected  for  control. 

(B)  The  design  evaluation  shall 
address  the  control  device  efficiency  for 
each  batch  emission  episode  that  the 
owner  or  operator  selects  to  control. 

(C)  The  design  evaluation  shall 
demonstrate  that  the  control  device 
achieves  the  same  or  higher  efficiency 
for  all  emissions  that  the  owner  or 
operator  selects  to  control. 

(ii)  Large  control  devices.  The  control 
efficiency  for  a  large  control  device  shall 
be  determined  by  conducting  a 
performance  test.  Performance  tests 
shall  be  conducted  as  specified  in 
paragraph  (e)(5)(ii)(A)  or  (e)(5)(ii)(B)  of 
this  section.  An  owner  or  operator  may 
test  some  batch  emission  episodes 
following  the  procedures  in  paragraph 
(e)(5)(ii)(A)  of  this  section  and  may  test 
others  following  paragraph  (e)(5)(ii)(B) 
of  this  section;  the  procedures  in 
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paragraphs  (e)(5)(ii)(A)  and  (e)(5)(ii)(B) 
of  this  section  are  not  exclusive  of  each 
other.  Emissions  per  batch  emission 
episode  shall  be  determined  as  specified 
in  paragraphs  (e)(5)(ii)(C)  and 
(e)(5)(ii)(D)  of  this  section.  The  control 
efficiency  of  the  control  device  shall  be 
determined  as  specified  in  paragraphs 
(e)(5)(ii)(E)  and  (e)(5)(ii)(F)  of  this 
section. 

(A)  A  performance  test  shall  be 
performed  for  each  batch  emission 
episode,  or  portion  thereof,  in  the  batch 
cycle  for  an  individual  reactor  batch 
process  vent  that  the  owner  or  operator 
selects  to  control  as  part  of  achieving 
the  required  percent  reduction  for  the 
batch  cycle  specified  in  §  63.1406.  A 
performance  test  shall  be  performed  for 
each  batch  emission  episode,  or  portion 
thereof,  from  each  non-reactor  batch 
process  vent  within  the  affected  source 
that  the  owner  or  operator  selects  to 
cxjntrol  as  part  of  achieving  the  overall 
percent  reduction  specified  in 
§63.1407.  Performance  tests  shall  be 
conducted  using  the  procedures 
specified  in  paragraph  (b)  of  this  section 
and  following  the  procedures  in 
paragraphs  (e)(5)(ii)(A)(I)  through 
(e)(5)(ii)(A)(4)  of  this  section. 

[1)  Only  one  test  (i.e.,  only  one  run) 
is  required  for  each  batch  emission 
episode  selected  by  the  owner  or 
operator  for  control. 

[2)  Except  as  specified  in  paragraph 
(e)(5)(ii)(A)(5)  of  this  section,  the 
performance  test  shall  be  conducted 
over  the  entire  period  of  emissions 
selected  by  the  owner  or  operator  for 
control. 

[3)  An  owner  or  operator  may  choose 
to  test  only  those  periods  of  the  batch 
emission  episode  during  which  the 
emission  rate  for  the  entire  batch 
emission  episode  can  be  determined  or 
during  which  the  emissions  are  greater 
than  the  average  emission  rate  of  the 
batch  emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  shall  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  The  emission  profile 
shall  be  included  in  the  site-specific  test 
plan  required  by  §63.1419(e)(7)(ii),  as 
specified  by  paragraph  (a)(3)(v)  of  this 
section.  Examples  of  information  that 


could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  test  results  may  be  used  to 
develop  the  emission  profile  provided 
the  results  are  still  relevant  to  the 
current  batch  process  vent  conditions. 

(4)  When  choosing  sampling  sites 
using  the  methods  specified  in 
paragraph  (b)(1)  of  this  section,  inlet 
sampling  sites  shall  be  located  as 
specified  in  paragraphs  (e)(5)(ii)(A)(4)(/) 
and  (e)(5)(ii)(A)(4)(/y)  of  this  section. 
Outlet  sampling  sites  shall  be  located  at 
the  outlet  of  the  control  device  prior  to 
release  to  the  atmosphere. 

(/)  The  control  device  inlet  sampling 
site  shall  be  located  at  the  exit  from  the 
batch  unit  operation,  after  any  process 
condensers  and  before  any  control 
device. 

[ii]  If  a  batch  process  vent  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  organic 
HAP  concentrations  in  all  batch  process 
vents  and  primary  and  secondary  fuels 
introduced  into  the  boiler  or  process 
heater. 

(B)  An  owTier  or  operator  is  not 
required  to  conduct  a  performance  test 
for  each  batch  emission  episode  if  the 
owner  or  operator  can  demonstrate  that 
control  device  efficiency  determined 
from  a  performance  test  on  a  single 
batch  emission  episode  is  equivalent  to 
or  less  than  the  control  device  efficiency 
that  will  be  achieved  for  other  batch 
emission  episodes.  Performance  tests 
shall  be  conducted  using  the  procedures 
specified  in  paragraph  fb)  of  this  section 
and  as  specified  in  paragraphs 
{e)(5)(ii)(B)(;)  and  (e)(5)(ii)(B)(2)  of  this 
section.  Owners  or  operators  complying 
with  this  paragraph  (e)(5)(ii)(B)  shall 
comply  with  paragraphs  (e)(5)(ii)(B)(5) 
through  (e)(5)(ii){B)(5)  of  this  section. 
An  owner  or  operator  using  the 
procedures  specified  in  this  paragraph 
(e)(5)(ii)(B)  is  restricted  to  the  control 
device  efficiency  demonstrated  during 
the  performance  test  for  the  purposes  of 
paragraph  (e)(5)(iii)  of  this  section. 

[1]  A  performance  test  shall  be 
conducted  for  the  batch  emission 
episode  for  which  the  owner  or  operator 
demonstrates  that  performance  of  the 
control  device  will  be  of  equivalent  or 


greater  efficiency  for  all  other  batch 
emission  episodes.  For  purposes  of  this 
paragraph  (e)(5)(ii)(B)(2),  the  phrase  "all 
other  batch  emission  episodes"  is 
restricted  to  those  batch  emission 
episodes  for  which  the  owner  or 
operator  shall  use  the  control  device 
efficiency  determined  from  the 
performance  test  for  compliance 
demonstration  purposes.  / 

(2)  The  procedures  specifiedUn 
paragraphs  (e)(5)(ii)(A)(J)  through 
(e)(5)(ii)(A)(4)  shall  be  followed. 

(3)  The  owner  or  operator  shall 
develop  an  emission  profile  for  the 
emissions  venting  to  the  control  device 
in  order  to  demonstrate  the 
representativeness  of  the  planned  test. 
The  emission  profile  shall  include  HAP 
loading  rate,  expressed  as  mass  per  unit 
time,  versus  time  for  all  batch  emission 
episodes  that  could  vent  to  the  control 
device.  The  emission  profile  shall  cover 
a  ptft-iod  of  time  that  is  sufficient  to 
include  all  batch  emission  episodes 
venting  to  the  control  device  and  shall 
consider  production  scheduling.  The 
HAP  emissions  for  batch  emission 
episodes  shall  be  calculated  using  the 
procedures  specified  in  paragraph  (e)(3) 
of  this  section.  The  HAP  loading  rates 
for  batch  emission  episodes  shall  be 
calculated  by  dividing  HAP  emissions 
by  the  duration  of  the  emission  events. 
The  emission  profile  shall  be  included 
in  the  site-specific  test  plan  required  by 
§  63.1419(e)(7)(ii),  as  specified  by 
paragraph  (a)(3)(v)  of  this  section. 
Previous  test  results  may  be  used  to 
develop  the  emission  profile  provided 
the  results  are  still  relevant  to  the 
current  batch  process  vent  conditions. 

(4)  The  concept  provided  by 
paragraph  (e)(5)(ii)(B)  of  this  section 
may  be  used  multiple  times  to  address 
different  sets  of  batch  emission  episodes 
within  a  batch  process  vent. 

(5)  The  concept  provided  by 
paragraph  (e)(5)(ii){B)  of  this  section 
may  be  used  to  address  a  subset  of  the 
total  batch  emission  episodes  within  a 
batch  process  vent. 

(C)  If  an  integrated  sample  is  taken 
over  the  entire  test  period  to  determine 
average  batch  vent  concentration  of  total 
organic  HAP,  emissions  per  batch 
emission  episode  shall  be  calculated 
using  Equations  20  and  21  of  this 
subpart: 


F  =  K 

^  episode,  inlei 


I(c...4'^.) 
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(aFR„^,XTh)        [Eq.20] 
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Where: 

Eepisode  =  Inlet  or  outlet  emissions,  kg/ 
episode. 

K  =  Constant,  2.494  x  lO*  (ppmv)  '  (gm- 
mole/scm)  (kg/gm)  (min/hr),  where 
standard  temperature  is  20°C. 

Cj  =  Average  inlet  or  outlet 

concentration  of  sample  organic 
HAP  component  j  of  the  gas  stream 


for  the  batch  emission  episode,  dry 

basis,  ppmv. 
Mj  =  Molecular  weight  of  sample 

organic  HAP  component  j  of  the  gas 

stream,  gm/gm-mole. 
APR  =  Average  inlet  or  outlet  flow  rate 

of  gas  stream  for  the  batch  emission 

episode,  dry  basis,  scmm. 
Th  =  Hours/episode, 
n  =  Number  of  organic  HAP  in  stream. 


(D)  If  grab  samples  are  taken  to 
determine  average  batch  vent 
concentration  of  total  organic  HAP, 
emissions  shall  be  calculated  according 
to  paragraphs  (e)(5)(iiKD)(J)  and 
(e)(5)(ii)(D)(2)  of  this  section. 

(1)  For  each  measurement  point,  the 
emission  rates  shall  be  calculated  using 
Equations  22  and  23  of  this  subpart: 


F  =K 
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Where: 

Epoim  =  Inlet  or  outlet  emission  rate  for 
the  measurement  point,  kg/hr. 

K  =  Constant,  2.494  x  10*  (ppmv)'  (gm- 
mole/scm)  (kg/gm)  (min/hr),  where 
standard  temperature  is  20  °C. 


Cj  =  Inlet  or  outlet  concentration  of 

sample  organic  HAP  component  j  of 
the  gas  stream,  dry  basis,  ppmv. 

Mj  =  Molecular  weight  of  sample 

organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 
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FR  =  Inlet  or  outlet  flow  rate  of  gas 
stream  for  the  measurement  point, 
dry  basis,  scmm. 

n  =  Number  of  organic  HAP  in  stream. 
[2]  The  emissions  per  batch  emission 

episode  shall  be  calculated  using 

Equations  24  and  25  of  this  subpart: 


[Eq.  24] 


emissioi 


^episode.outlet  "  (DURjj  2^ 
i=l 


"  E 


poim.ouilet.i 

n 


[Eq.  25] 


Where: 

Eepisode  =  Inlet  or  outlet  emissions,  kg/ 
episode. 

DUR  =  Ehiration  of  the  batch  emission 

episode,  hr/episode. 
Epoint.  i  =  Inlet  or  outlet  emissions  for 

measurement  point  i,  kg/hr. 
n  =  Number  of  measurements. 
(E)  The  control  efficiency  for  the  control 

device  shall  be  calculated  using 

Equation  26  of  this  subpart: 


Z*     inlet,  i      ^  Egmi^,  j 
R  =  ^ , EJ (100)    [Eq.  26] 
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Where: 


R  =  Control  efficiency  of  control  device, 
percent. 

Einiet  =  Mass  rate  of  total  organic  HAP  for 
batch  emission  episode  i  at  the  inlet 
to  the  control  device  as  calculated 
under  paragraph  (e)(5)(ii)(C)  or 
(e)(5)(ii)(D)  of  this  section,  kg/hr. 

Eoutiet  =  Mass  rate  of  total  organic  HAP 
for  batch  emission  episode  i  at  the 
outlet  of  the  control  device,  as 
calculated  under  paragraph 
(e)(5)(ii)(C)  or  (e)(5)(ii)(D)  of  this 
section,  kg/hr. 

n  =  Number  ofbatch  emission  episodes 
in  the  batch  cycle  selected  to  be 
controlled. 

(F)  If  the  batch  process  vent  entering  a 
boiler  or  process  heater  with  a 
design  capacity  less  than  44 
megawatts  is  introduced  with  the 


combustion  air  or  as  a  secondary 
fuel,  the  weight-percent  reduction 
of  total  organic  HAP  across  the 
device  shall  be  determined  by 
comparing  the  total  organic  HAP  in 
all  combusted  batch  process  vents 
and  primary  and  secondary  fuels 
with  the  total  organic  HAP  exiting 
the  combustion  device, 
respectively, 
(iii)  The  percent  reduction  for  the  batch 
cycle  for  an  individual  reactor  batch 
process  vent  and  the  overall  percent 
reduction  for  the  collection  of  non- 
reactor  batch  process  vents  within 
the  affected  source  shall  be 
determined  using  Equation  27  of 
this  subpart  and  the  control  device 
efficiencies  specified  in  paragraphs 
(e)(5)(iii)(A)  through  (e)(5)(iii)(C)  of 


this  section.  All  information  used  to 
calculate  the  batch  cycle  percent 
reduction  for  an  individual  reactor 
batch  process  vent,  including  a 
definition  of  the  batch  cycle 
identifying  all  batch  emission 
episodes,  shall  be  recorded  as 
specified  in  §  63.1408(b)(2).  All 
information  used  to  calculate  the 
overall  percent  reduction  for  the 


collection  of  non-reactor  batch 
process  vents  within  the  affected 
source,  including  a  list  of  all  batch 
emission  episodes  from  the 
collection  of  non-reactor  batch 
process  vents  w^ithin  the  affected 
source,  shall  be  recorded  as 
specified  in  §63. 1408(b)(2).  This 
information  shall  include 
identification  of  those  batch 
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Where: 

PR  =  Percent  reduction. 

Eunc  =  Mass  rate  of  total  organic  HAP  for 

I       uncontrolled  batch  emission 

I       episode  i,  kg/hr. 

Einiet.  con  =  Mass  rate  of  total  organic  HAP 

for  controlled  batch  emission 
I       episode  i  at  the  inlet  to  the  control 

device,  kg/hr. 
R  =  Control  efficiency  of  control  device 
as  specified  in  paragraphs 
(e){5)(iii)(A)  through  (e)(5)(iii)(C)  of 
this  section.  The  value  of  R  may 
vary  between  batch  emission 
episodes. 
n  =  Number  of  uncontrolled  batch 

emission  episodes,  controlled  batch 
emission  episodes,  and  control 
devices.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items. 

(A)  If  a  performance  test  is  required 
by  paragraph  (e)(5)(ii)  of  this  section,  or 
if  an  owner  or  operator  chooses  to 
conduct  a  performance  test  using  the 
procedures  specified  in  paragraph 
(e)(5)(ii)(A)  or  (e)(5)(ii)(B)  of  this 
section,  the  control  efficiency  of  the 
Oontrol  device  shall  be  as  determined  in 
paragraph  (e)(5)(ii)(E)  of  this  section. 
i    (B)  If  a  performance  test  is  not 
required  by  paragraph  (e)(5)(ii)  of  this 
section  for  a  combustion  control  device, 
as  specified  in  paragraph  (a)(5)  or  (e)(6) 
of  this  section,  the  control  efficiency 
shall  be  98  percent.  The  control 
efficiency  for  a  flare  shall  be  98  percent. 

(C)  If  a  performance  test  is  not 
tnequired  by  paragraph  (e)(5)  of  this 
section,  the  control  efficiency  shall  be 
based  on  the  design  evaluation  specified 
|i|i  paragraph  (e)(5)(i)  of  this  section. 

(D)  For  batch  emission  episodes 
estimated  through  engineering 
assessment,  as  described  in  paragraph 
(e)(3)(vi)  of  this  section,  to  emit  less 
than  10  tons  per  year  of  uncontrolled 
amissions,  the  owner  or  operator  may 
use  either  the  procedures  specified  in 
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emission  episodes,  or  portions 
thereof,  selected  for  control.  This 
information  shall  include  estimates 
■  of  uncontrolled  emissions  for  those 
batch  emission  episodes,  or 
portions  thereof,  that  are  not 
selected  for  control,  determined  as 
specified  in  paragraph  (e)(5)(iii)(D) 
or  (e)(5)(iii)(E)  of  this  section: 


[Eq.  27] 


paragraph  (e)(3)  of  this  section  or 
engineering  assessment  to  determine  the 
emissions  per  batch  cycle. 

(E)  For  batch  emission  episodes 
estimated  through  engineering 
assessment,  as  described  in  paragraph 
(e)(3)(vi)  of  this  section,  to  emit  10  tons 
per  year  or  greater  of  uncontrolled 
emissions,  emissions  shall  be  estimated 
using  the  procedures  specified  in 
paragraph  (e)(3)  of  this  section. 

(6)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
for  the  following: 

(i)  Any  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  a 
regulation  promulgated  by  the  EPA  and 
the  test  was  conducted  using  the  same 
Methods  specified  in  this  section  and 
either  no  deliberate  process  changes 
have  been  made  since  the  test,  or  the 
owner  or  operator  can  demonstrate  that 
the  results  of  the  performance  test,  with 
or  without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes.  The  results  of  the  previous 
performance  test  shall  be  used  to 
demonstrate  compliance. 

(ii)  A  condenser  system  that  is 
equipped  with  a  temperature  sensor  and 
recorder,  such  that  the  condenser  exit 
gas  temperature  can  be  measured  at  15- 
minute  intervals  when  the  condenser  is 
functioning  in  cooling  a  vent  stream. 
The  condenser  exit  gas  temperature 
shall  be  used  to  calculate  removal 
efficiency  of  the  condenser  in 
demonstrating  compliance. 

(f)  Initial  compliance  with  wastewater 
provisions.  As  specified  in  §63.1414, 
initial  compliance  with  the  control 
requirements  of  §63.1414  shall  be 
demonstrated  using  the  procedures 
specified  in  §§63.143  and  63.145,  as 
appropriate. 

Ig)  Notwithstanding  any  other 
provision  of  this  subpart,  if  an  ownei  or 
operator  uses  a  flare  to  comply  with  any 


of  the  requirements  of  this  subpart,  the 
owner  or  operator  shall  comply  with 
paragraphs  (g)(1)  through  (g)(3)  of  this 
section.  The  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  determine  percent  emission  reduction 
or  outlet  organic  HAP  concentration.  If 
a  compliance  demonstration  has  been 
conducted  previously  for  a  flare,  using 
the  techniques  specified  in  paragraphs 
(g)(1)  through  (g)(3)  of  this  section,  that 
compliance  demonstration  may  be  used 
to  satisfy  the  requirements  of  this 
paragraph  if  either  no  deliberate  process 
changes  have  been  made  since  the 
compliance  demonstration,  or  the 
results  of  the  compliance  demonstration 
reliably  demonstrate  compliance  despite 
process  changes: 

(1)  Conduct  a  visible  emission  test 
using  the  techniques  specified  in 

§  63.11(b)(4); 

(2)  Determine  the  net  heating  value  of 
the  gas  being  combusted,  using  the 
techniques  specified  in  §  63.11(b)(6); 
and 

(3)  Determine  the  exit  velocity  using 
the  techniques  specified  in  either 
§63.11(b)(7)(i)  (and  §63.1l(b)(7)(iii), 
where  apphcable)  or  §  63.11(b)(8),  as 
appropriate. 

§  63. 1 41 8    IMonitoring  requirements. 

(a)  Genera!  requirements.  Each  owner 
or  operator  of  an  emission  point  located 
at  ^  affected  source  that  uses  a  control 
device  to  comply  with  the  requirements 
of  this  subpart  and  has  one  or  more 
parameter  monitoring  level 
requirements  specified  under  this 
subpart,  shall  install  the  monitoring 
equipment  specified  in  paragraph  (b)  of 
this  section  in  order  to  demonstrate 
continued  compliance  with  the 
provisions  of  this  subpart.  All 
monitoring  equipment  shall  be 
installed,  calibrated,  maintained,  and 
operated  according  to  manufacturer's 
specifications  or  other  written 


68886 


Federal  Register / Vol.  63,  No.  239 /Monday.  December  14.  1998 /Proposed  Rules 


procedures  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately. 

(1)  This  monitoring  equipment  shall 
be  in  operation  at  all  times  when 
emissions  that  the  owner  or  operator  has 
selected  to  control,  as  allowed  under 
§§63.1406  and  63.1407.  are  vented  to 
the  control  device  and  shall  be  in 
operation  at  all  times  when  emissions 
that  are  required  to  be  controlled,  as 
required  under  §§63.1404.  63.1405,  and 
63.1414,  are  vented  to  the  control 
device. 

(2)  Except  as  otherwise  provided  in 
this  subpart,  the  owner  or  operator  shall 
operate  control  devices  such  that  the 
daily  average,  batch  cycle  daily  average, 
or  block  average  of  monitored 
parameters,  established  as  specified  in 
paragraph  (c)  of  this  section,  remains 
above  the  minimum  level  or  below  the 
maximum  level,  as  appropriate.  The 
option  of  conducting  parameter 
monitoring  for  batch  process  vents  on  a 
batch  cycle  daily  average  basis  or  a 
block  average  basis  is  described  in 

§  63.1408(c). 

(3)  As  specified  in  §  63.1419(e)(5),  all 
established  parameter  monitoring  levels, 
along  with  their  supporting 
documentation  and  the  definition  of  an 
operating  day  or  block,  shall  be 
approved  as  part  of  and  incorporated 
into  the  Notification  of  Compliance 
Status.  The  definition  of  operating  day 
or  block  shall  specify  the  times  at  which 
an  operating  day  or  block  begins  and 
ends. 

(4)  Parameter  monitoring  levels  may 
be  based  upon  a  prior  performance  test 
conducted  for  determining  compliance 
with  a  regulation  promulgated  by  EPA, 
and  the  owner  or  operator  is  not 
required  to  conduct  a  performance  test, 
provided  that  the  prior  performance  test 
was  conducted  using  the  same  Methods 
specified  in  this  subpart  and  either  no 
deliberate  process  changes  have  been 
made  since  the  test,  or  the  owner  or 
operator  can  demonstrate  that  the 
results  of  the  performance  test,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

(5)  For  batch  process  vents  complying 
with  §  63.1417(e)(5),  parameter 
monitoring  levels  established  as 
specified  in  this  section  shall  reflect  the 
control  efficiency  determined  to  be 
required  during  the  initial  compliance 
demonstration  so  that  the  specified 
percent  reduction  from  §63.1406  or 
§63.1407.  as  appropriate,  is  met. 

(6)  For  control  devices  controlling  less 
than  1  ton  per  year  of  uncontrolled  HAP 
emissions,  monitoring  shall  consist  of  a 
daily  verification  that  the  control  device 


is  operating  properly.  If  the  control 
device  is  used  to  control  batch  process 
vents  alone  or  in  combination  with 
other  emission  points,  the  verification 
may  be  on  a  per  batch  cycle  basis.  This 
verification  shall  include,  but  not  be 
limited  to.  a  daily  or  per  batch 
demonstration  that  the  unit  is  working 
as  designed.  The  procedure  for  this 
demonstration  shall  be  submitted  for 
review  and  approval  as  part  of  the 
Precompliance  Report  required  by 
§  63.1419(e)(3). 

(7)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subpart  A,  F.  or  G  of  this 
part. 

(b)  Monitoring  equipment.  The 
monitoring  equipment  specified  in 
paragraphs  (b)(1)  through  (b)(8)  of  this 
section  shall  be  installed  as  specified  in 
paragraph  (a)  of  this  section.  The 
parameters  to  be  monitored  are 
specified  in  Table  4  of  this  subpart. 

(1)  Where  a  scrubber  is  used,  the 
follo\ying  monitoring  equipment  is 
required. 

(i)  A  pH  monitoring  device  equipped 
with  a  continuous  recorder  to  monitor 
the  pH  of  the  scrubber  effluent. 

(if)  A  flow  measurement  device 
equipped  with  a  continuous  recorder 
shall  be  located  at  the  scrubber  influent 
for  liquid  flow.  Gas  stream  flow  shall  be 
determined  using  one  of  the  procedures 
specified  in  paragraphs  (b)(l)(ii)(A) 
through  (b)(l)(ii)(C)  of  this  section. 

(A)  The  owner  or  operator  may 
determine  gas  stream  flow  using  the 
design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  have  required  a  determination 
of  the  liquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  this 
subpart,  the  owner  or  operator  may 
determine  gas  stream  flow  by  the 
method  that  had  been  utilized  to 
comply  with  those  regulations.  A 
determination  that  was  conducted  prior 
to  the  compliance  date  for  this  subpart 
may  be  utilized  to  comply  with  this 
subpart  if  it  is  still  representative. 

(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
flow  determination  plan  that  documents 
an  appropriate  method  which  will  be 
used  to  determine  the  gas  stream  flow. 
The  plan  shall  require  determination  of 
gas  stream  flow  by  a  method  which  will 
at  least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  start-ups.  shutdowns,  or 


malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow,  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §63. 1419(a). 

(2)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperature 
monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(3J  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipped  with 
a  continuous  recorder  is  required. 

(4)  Where  a  carbon  adsorber  is  used, 
an  integrating  regeneration  steam  flow 
or  nitrogen  flow,  or  the  vacuum  level 
monitoring  device  having  an  accuracy  of 
±10  percent  of  the  flow  rate  or  level,  or 
better,  capable  of  recording  the  total 
regeneration  steam  flow  or  nitrogen 
flow,  or  the  vacuum  level  for  each 
regeneration  cycle;  and  a  carbon  bed 
temperature  monitoring  device,  capable 
of  recording  the  carbon  bed  temperature 
after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling  cycle 
are  required. 

(5)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  the 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
ductwork  immediately  dovvTistream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed.  _ 

(6)  Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(7)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperature 
monitoring  device  in  the  firebox 
equipped  with  a  continuous  recorder  is 
required.  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  the  primary  fuel  or  are  used  as  the 
primary  ftiel  is  exempt  from  this 
requirement. 

(8)  As  an  alternate  to  paragraphs  (b)(1) 
through  (b)(7)  of  this  section,  the  owner 
or  operator  may  install  an  organic 
monitoring  device  equipped  with  a 
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am  sensor, 


resence  of  a 


continuous  recorder.  Said  organic 
monitoring  device  shall  meet  the 
requirements  of  Performance 
Specification  8  or  9  of  40  CFR  part  60, 
appendix  B,  and  shall  be  installed, 
calibrated,  and  maintained  according  to 
§63.6. 

(c)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  device  that  has  one 
or  more  parameter  monitoring  level 
requirements  specified  under  this 
subpart,  or  specified  under  subparts 
referenced  by  this  subpart,  shall 
establish  a  maximum  or  minimum  level, 
as  denoted  on  Table  5  of  this  subpart, 
for  each  measured  parameter  using  the 
procedures  specified  in  paragraph  (d)  or 
(e)  of  this  section  and  as  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  section. 

(1)  Small  control  devices.  Except  as 
provided  in  paragraph  (a)(6)  of  this 
section,  for  control  devices  controlling 
less  than  10  tons  per  year  of 
uncontrolled  HAP  emissions  for  which 
a  performance  test  is  not  required,  the 
parameter  monitoring  levels  shall  be  set 
based  on  the  design  evaluation  required 
in  §  63.1417(a)(1).  When  setting  the 
parameter  monitoring  level(s)  based  on 
the  design  evaluation,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §  63.1419(e)(3)  for  review 
dnd  approval  as  part  of  the 
Precompliance  Report. 

(2)  Large  control  devices.  For  control 
idevices  controlling  10  tons  per  year  of 
uncontrolled  HAP  emissions  or  more, 
the  parameter  shall  be  established  as 
specified  in  paragraph  (d)  or  (e)  of  this 
section.  When  setting  the  parameter 
monitoring  level(s)  using  the  procedures 
specified  in  paragraph  (e)  of  this 
section,  the  owner  or  operator  shall 
submit  the  information  specified  in 

§  63.1419(e)(3)  for  review  and  approval 
as  part  of  the  Precompliance  Report, 
i    {d)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests.  Level(s)  established  under  this 
paragraph  (d)  shall  be  based  on  the 
parameter  values  measured  diuring  the 
performance  test. 

(1)  [Reserved] 

(2)  Emission  points  other  than  batch 
process  vents.  During  initial  compliance 
testing,  the  appropriate  parameter  shall 
be  continuously  monitored  during  the 
required  1-hour  test  runs.  The 
monitoring  leveUs)  shall  then  be 
established  as  the  average  of  the 
maximum  (or  minimum)  point  values 
from  the  three  test  runs.  The  average  of 
the  maximum  values  shall  be  used 
when  establishing  a  maximum  level, 
and  the  average  of  the  minimum  values 
shall  be  used  when  establishing  a 
minimum  level. 


(3)  Batch  process  vents.  The 
monitoring  level(s)  shall  be  established 
using  the  procedures  specified  in 
paragraph  (d)(3)(i)  or  (d)(3)(ii)  of  this 
section. 

(i)  If  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 
batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle  shall  be  calculated  as 
follows: 

(A)  During  initial  compliance  testing, 
the  appropriate  parameter  shall  be 
monitored  continuously  and  recorded 
once  every  15  minutes  at  all  times  when 
batch  emission  episodes,  or  portions 
thereof,  selected  to  be  controlled  are 
vented  to  the  control  device.  A 
minimum  of  three  recorded  values  must 
be  obtained  for  each  batch  emission 
episode,  or  portion  thereof,  regardless  of 
the  length  of  time  emissions  are 
occurring. 

(B)  The  average  monitored  parameter 
value  shall  be  calculated  for  each  batch 
emission  episode,  or  portion  thereof,  in 
the  batch  cycle  selected  to  be  controlled. 
The  average  shall  be  based  on  all  values 
measured  during  the  required 
performance  test. 

(C)  If  the  level  to  be  established  is  a 
maximum  operating  parameter,  the  level 
shall  be  defined  as  the  minimum  of  the 
average  parameter  values  from  each 
batch  emission  episode,  or  portion 
thereof,  in  the  batch  cycle  selected  to  be 
controlled  (i.e.,  identify  the  emission 
episode,  or  portion  thereof,  which 
requires  the  lowest  parameter  value  in 
order  to  assure  compliance;  the  average 
parameter  value  that  is  necessary  to 
assure  compliance  for  that  emission 
episode,  or  portion  thereof,  shall  be  the 
level  for  all  emission  episodes,  or 
portions  thereof,  in  the  batch  cycle  that 
are  selected  to  be  controlled). 

(D)  If  the  level  to  be  established  is  a 
minimum  operating  parameter,  the  level 
shall  be  defined  as  the  maximum  of  the 
average  parameter  values  from  each 
batch  emission  episode,  or  portion 
thereof,  in  the  batch  cycle  selected  to  be 
controlled  (i.e.,  identify  the  emission 
episode,  or  portion  thereof,  which 
requires  the  highest  parameter  value  in 
order  to  assure  compliance:  the  average 
parameter  value  that  is  necessary  to 
assure  compliance  for  that  emission 
episode,  or  portion  thereof,  shall  be  the 
level  for  all  emission  episodes,  or 
portions  thereof,  in  the  batch  cycle  that 
are  selected  to  be  controlled). 

(E)  Alternatively,  an  average 
monitored  parameter  value  shall  be 
calculated  for  the  entire  batch  cycle 
based  on  all  values  recorded  during 
each  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 


(ii)  Instead  of  establishing  a  single 
level  for  the  batch  cycle,  as  described  in 
paragraph  (d)(3)(i)  of  this  section,  an 
owner  or  operator  may  establish 
separate  levels  for  each  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled.  Each  level  shall  be 
determined  as  specified  in  paragraphs 
(d)t3){i)(A)  and  (d)(3)(i)(B)  of  this 
section. 

(iii)  The  batch  cycle  shall  be  defined 
in  the  Notification  of  Compliance 
Status,  as  specified  in  §  63.1419(e)(5). 
Said  definition  shall  include  an 
identification  of  each  batch  emission 
episode.  The  definition  of  batch  cycle 
shall  also  include  the  information 
required  to  determine  parameter 
monitoring  compliance  for  partial  batch 
cycles  (i.e.,  when  part  of  a  batch  cycle 
is  accomplished  during  two  different 
operating  days)  for  those  parameters 
averaged  on  a  batch  cycle  daily  average 
basis. 

(e)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests,  engineering  assessments,  and/or 
manufacturer's  recommendations. 
Parameter  monitoring  levels  may  be 
established  based  on  the  parameter 
values  measured  during  the 
performance  test  supplemented  by 
engineering  assessments  and/or 
manufacturer's  recommendations^ 
Performance  testing  is  not  required  to  be 
conducted  over  the  entire  range  of 
expected  parameter  values. 

(f)  (Reserved) 

(g)  Alternative  monitoring  parameters. 
An  owner  or  operator  may  request 
approval  to  monitor  parameters  other 
than  those  required  by  peiragraph  fb)  of 
this  section.  The  request  shall  be 
submitted  according  to  the  procedures 
specified  in  §63.1419(0-  Approval  shall 
be  requested  if  the  owner  or  operator: 

(1)  Uses  a  control  device  other  than 
those  included  in  paragraph  (b)  of  this 
section;  or 

(2)  Uses  one  of  the  control  devices 
included  in  paragraph  (b)  of  this 
section,  but  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
Table  4  of  this  subpart  and  paragraph  (b) 
of  this  section. 

(h)  Monitoring  of  bypass  lines. 
Owners  or  operators  using  a  vent  system 
that  contains  bypass  lines  that  could 
divert  emissions  away  from  a  control 
device  used  to  comply  with  the 
provisions  of  this  subpart  shall  comply 
with  either  paragraph  (h)(1)  or  {h)(2)  of 
this  section.  Equipment  such  as  low  leg 
drains,  high  point  bleeds,  analyzer 
vents,  open-ended  valves  or  lines,  and 
pressure  relief  valves  needed  for  safety 
purposes  are  not  subject  to  this 
paragraph  (h): 
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(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  63.1408(e)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 
away  from  the  control  device  and  to  the 
atmosphere;  or 

(2)  Secure  the  bypass  line  damper  or 
valve  in  the  non-diverting  position  with 
a  car-seal  or  a  lock-and-key  type 
configuration.  A  visual  inspection  of  the 
seal  or  closure  mechanism  shall  be 
performed  at  least  once  every  month  to 
ensure  that  the  damper  or  valve  is 
maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 

§  63.1408(e)(4). 

(i)  Monitoring  for  the  alternative 
standards.  For  control  devices  that  are 
used  to  comply  with  the  provisions  of 
§ 63.1404(c),  §63.1405(0.  §63. 1406(d), 
or  §  63.1407(d),  the  owner  or  operator 
shall  monitor  and  record  the  outlet 
organic  HAP  concentration  every  15 
minutes  during  the  period  in  which  the 
device  is  functioning  in  achieving  the 
HAP  removal  required  by  this  subpart. 
Continuous  monitoring  of  outlet  organic 
HAP  concentration  shall  be 
accomplished  using  an  FTIR  (Fourier 
Transform  Infrared  Spectroscopy) 
instrument  following  Method  PS-15  of 
40  CFR  part  60,  appendix  B. 

(j)  Exceedances  of  operating 
parameters.  An  exceedance  of  an 
operating  parameter  is  defined  as  one  of 
the  following: 

(1)  If  the  parameter,  averaged  over  the 
operating  day  or  block,  is  below  a 
miniraimi  value  established  during  the 
initial  compliance  demonstration. 

(2)  If  the  parameter,  averaged  over  the 
operating  day  or  block,  is  above  the 
maximum  value  established  during  the 
initial  compliance  demonstration. 

(3)  If  all  flames  at  the  pilot  light  of  a 
flare  are  absent  or  the  monitor  is  not 
working. 

(k)  Excursions.  Excursions  are  defined 
by  either  of  the  two  cases  listed  in 
paragraph  (k)(l)  or  (k)(2)  of  this  section. 

(1)  When  the  period  of  control  device 
operation  is  4  hours  or  greater  in  an 
operating  day  and  monitoring  data  are 
insufficient  to  constitute  a  valid  hour  of 
data,  as  defined  in  paragraph  (k)(3)  of 
this  section,  for  at  least  75  percent  of  the 
operating  hours. 

(2)  When  the  period  of  control  device 
operation  is  less  than  4  hours  in  an 
operating  day  and  more  than  one  of  the 
hours  during  the  period  of  operation 
does  not  constitute  a  valid  hour  of  data 
due  to  insufficient  monitoring  data. 


(3)  Monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data,  as  used 
in  paragraphs  (k)(l)  and  (k)(2)  of  this 
section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
§  63.1419(g)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
measurements  made  during  the  hour. 

(1)  Violations.  Exceedances  of 
parameters  monitored  according  to  the 
provisions  of  paragraphs  (b)(1),  (b)(2), 
and  (b)(4)  through  (b)(7)  of  this  section 
or  excursions  as  defined  in  paragraph  (j) 
of  this  section  constitute  violations  of 
the  operating  limit,  except  as  specified 
in  paragraph  (1)(1)  of  this  section. 
Exceedances  of  the  condenser  outlet  gas 
temperature  limit  monitored  according 
to  the  provisions  of  paragraph  (b)(3)  of 
this  section  or  exceedances  of  the  outlet 
concentrations  monitored  according  to 
the  provisions  of  paragraph  (b)(8)  of  this 
section  constitute  violations  of  the 
emission  limit,  except  as  specified  in 
paragraph  (1)(1)  of  this  section. 
Exceedances  of  the  emission  limit 
monitored  according  to  the  procedures 
specified  in  §63. 1417(e)(2)  and 
paragraph  (i)  of  this  section  constitute 
violations  of  the  emission  limit,  except 
as  specified  in  paragraph  (1)(1)  of  this 
section.  Exceedances  of  the  outlet 
concentrations  monitored  according  to 
the  provisions  of  paragraph  (i)  of  this 
section  constitute  violations  of  the 
emission  limit,  as  specified  in 
paragraphs  (1)(1)  and  (1)(2)  of  this 
section. 

(1)  If  the  daily  average  value  of  a 
monitored  parameter  is  above  the 
maximum  level  or  below  the  minimum 
level  established,  or  if  monitoring  data 
cannot  be  collected  during  monitoring 
device  calibration  check  or  monitoring 
device  malfunction,  or  if  monitoring 
data  are  not  collected  during  periods  of 
start-up,  shutdown,  or  malfunction,  or  if 
monitoring  data  are  not  collected  during 
periods  of  nonoperation  of  the  affected 
source  or  portion  thereof  (resulting  in 
cessation  of  the  emissions  to  which  the 
monitoring  applies),  but  the  affected 
source  is  operated  during  the  periods  of 
start-up,  shutdown,  or  malfunction  in 
accordance  with  the  affected  source's 
Start-up,  Shutdown,  and  Malfunction 
Plan,  then  the  event  shall  not  be 
considered  a  violation. 

(2)  Except  as  provided  in  paragraph 
(1)(1)  of  this  section,  exceedances  of  the 
20  ppmv  organic  HAP  outlet  emission 
limit,  averaged  over  the  operating  day, 
will  result  in  no  more  than  one  violation 
per  day  per  control  device. 

(m)  Monitoring  for  emission  limits. 
The  owner  or  operator  of  any  affected 


source  complying  with  the  kilogram  of 
HAP  per  megagram  of  product  emission 
limit  specified  in  §  63.1406  shall 
demonstrate  continuous  compliance 
using  the  procedures  specified  in 
§  63.1417(e)(2).  When  the  rolling 
average  monthly  emission  rate  or  the  12- 
month  rolling  average  monthly  emission 
rate,  as  appropriate,  exceeds  the 
specified  emission  limit,  a  violation  of 
the  emission  limit  has  occurred. 

§  63.1419    General  recordkeeping  and 
reporting  requirements. 

(a)  Data  retention.  Unless  otherwise 
specified  in  this  subpart,  each  owner  or 
operator  of  an  affected  source  shall  keep 
copies  of  all  applicable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years,  as  specified  in  paragraph 
(a)(1)  of  this  section,  with  the  exception 
listed  in  paragraph  (a)(2)  of  this  section. 

(1)  All  appRcaDle  records  shall  be 
maintained  in  such  a  maimer  that  they 
can  be  readily  accessed.  The  most  recent 
6  months  of  records  shall  be  retained  on 
site  or  shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  The  remaining  4  and  one-half 
years  of  records  may  be  retained  offsite. 
Records  may  be  maintained  in  hard 
copy  or  computer-readable  form 
including,  but  not  limited  to,  on  paper, 
microfilm,  computer,  floppy  disk,  a>- 
ROM,  optical  disc,  magnetic  tape,  or 
microfiche. 

(2)  If  an  owner  or  operator  submits 
copies  of  reports  to  the  appropriate  EPA 
Regional  Office,  the  owner  or  operator  is 
not  required  to  maintain  copies  of 
reports.  If  the  EPA  Regional  Office  has 
waived  the  requirement  of 
§63.10(a)(4)(ii)  for  submittal  of  copies  of 
reports,  the  owmer  or  operator  is  not 
required  to  maintain  copies  of  those 
reports. 

(b)  Requirements  of  subpart  A  of  this 
part.  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
applicable  recordkeeping  and  reporting 
requirements  in  subpart  A  of  this  part  as 
specified  in  Table  1  of  this  subpart. 
These  requirements  include,  but  are  not 
limited  to,  the  requirements  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Start-up,  shutdown,  and 
malfunction  plan.  The  owmer  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written  start- 
up, shutdown,  and  malfunction  plan  as 
specified  in  §  63.6(e)(3).  This  plan  shall 
describe,  in  detail,  procedures  for 
operating  and  maintaining  the  affected 
source  during  periods  of  start-up, 
shutdown,  and  malfunction  and  a 
program  for  corrective  action  for 
malfunctioning  process  and  air 
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pollution  control  equipment  used  to 
comply  with  this  subpart.  A  provision 
for  ceasing  to  collect,  during  a  start-up, 
shutdown,  or  malfunction,  monitoring 
data  that  would  otherwise  be  required 
by  the  provisions  of  this  subpart  may  be 
included  in  the  start-up,  shutdowm,  and 
malfunction  plan  only  if  the  owner  or 
operator  can  demonstrate  that  the 
monitoring  system  could  be  damaged  or 
destroyed  if  it  were  not  shut  down 
during  the  start-up,  shutdown,  or 
malfunction.  The  affected  source  shall 
keep  the  start-up,  shutdown,  and 
malfunction  plan  on-site.  Records 
associated  with  the  plan  shall  be  kept  as 
specified  in  paragraphs  (b)(l)(i)(A) 
through  (b)(l)(i)(C)  of  this  section. 
Reports  related  to  the  plan  shall  be 
submitted  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section. 
:   (i)  Records  of  start-up,  shutdown,  and 
malfunction.  The  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(C)  of  this  section. 
1   (A)  Records  of  the  occurrence  and 
duration  of  each  start-up,  shutdowTi, 
and  malfunction  of  operation  of  process 
equipment  or  control  devices  or 
recovery  devices  or  continuous 
monitoring  systems  used  to  comply 
with  this  subpart  during  which  excess 
emissions  (as  defined  in  §63.1400(j)(4)) 
occur. 

(B)  For  each  start-up,  shutdowoi,  or 
malfunction  during  which  excess 
emissions  (as  defined  in  §63.1400(j)(4)) 
occur,  records  that  the  procedures 
specified  in  the  affected  source's  start- 
up, shutdown,  and  malfunction  plan 
were  followed,  and  documentation  of 
actions  taken  that  are  not  consistent 
with  the  plan.  For  example,  if  a  start-up, 
shutdown,  and  malfunction  plan 
includes  procedures  for  routing  a 
control  device  to  a  backup  control 
device  (e.g.,  a  halogenated  stream  could 
be  routed  to  a  flare  during  periods  when 
the  primary  control  device  is  out  of 
service),  records  shall  be  kept  of 
whether  the  plan  was  followed.  These 
records  may  take  the  form  of  a 
"checklist,"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  start-up 
shutdown,  and  malfunction  plan  for  the 
event. 

(C)  Records  specified  in  paragraphs 
(b)(l)(i)(A)  through  (b)(l)(i)(B)  of  this 
section  are  not  required  if  they  pertain 
solely  to  Group  2  emission  points. 

;  (ii)  Reports  of  start-up,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  semiannual  start-up, 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedule 
as  the  Periodic  Reports  required  under 
paragraph  (e)(6]  of  this  section  instead 


of  being  submitted  on  the  schedule 
specified  in  §63.10(d)(5)(i).  Said  reports 
shall  include  the  information  specified 
in  paragraphs  (b)(l)(i){A)  through 
(b)(l)(i)(B)  of  this  section  and  shall 
contain  the  name,  title,  and  signature  of 
the  owmer  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(2)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§63.5  regarding  construction  and 
reconstruction,  excluding  the  provisions 
specified  in  §63.5(d)(l)(ii)(H).  (d)(l)(iii), 
(d)(2),  and  (d)(3)(ii). 

(c)  [Reserved] 

(d)  Recordkeeping  and 
documentation.  Owners  or  operators 
required  to  comply  with  §  63.1418  and, 
therefore,  required  to  keep  continuous 
records  shall  keep  records  as  specified 
in  paragraphs  (d)(1)  through  (d)(7)  of 
this  section,  unless  an  alternative 
recordkeeping  system  has  been 
requested  and  approved  as  specified  in 
paragraph  (g)  or  (h)  of  this  section.  If  a 
monitoring  plan  for  storage  vessels 
pursuant  to  §  63.1404(d)(9)  requires 
continuous  records,  the  monitoring  plan 
shall  specify  which  provisions,  if  any,  of 
paragraphs  (d)(1)  through  (d)(7)  of  this 
section  apply.  As  described  in 

§  63.1404(d)(9),  certain  storage  vessels 
are  not  required  to  comply  with 
§63.1418  and,  therefore,  are  not 
required  to  keep  continuous  records  as 
specified  in  this  paragraph  (d).  Owners 
and  operators  of  such  storage  vessels 
shall  keep  records  as  specified  in  the 
monitoring  plan  required  by 
§ 63.1404(d)(9).  Paragraphs  (d)(8)  and 
(d)(9)  of  this  section  specify 
dociunentation  requirements. 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
15  minutes. 

(2)  The  owner  or  operator  shall  record 
either  each  measured  data  value  or 
average  values  for  1  hour  or  shorter 
periods  calculated  from  all  measured 
data  values  during  each  period.  If  values 
are  measured  more  ft^quently  than  once 
per  minute,  a  single  value  for  each 
minute  may  be  used  to  calculate  the 
hourly  (or  shorter  period)  average 
instead  of  all  measured  values.  Owners 
or  operators  of  batch  process  vents  shall 
record  each  measured  data  value;  if 
values  are  measured  more  frequently 
than  once  per  minute,  a  single  value  for 
each  minute  may  be  recorded  instead  of 
all  measured  values. 

(3)  Daily  average,  batch  cycle  daily 
average,  or  block  average  values  of  each 
continuously  monitored  parameter  shall 
be  calculated  for  each  operating  day  as 
specified  in  paragraphs  (d)(3)(i)  through 


(d)(3)(ii)  of  this  section,  except  as 
specified  in  paragraphs  (d)(6)  and  (d)(7) 
of  this  section.  The  option  of  conducting 
parameter  monitoring  for  batch  process 
vents  on  a  batch  cycle  daily  average 
basis  or  a  block  average  basis  is 
described  in  §  63.1408(c). 

(i)  The  daily  average  value,  batch 
cycle  daily  average,  or  block  average 
shall  be  calculated  as  the  average  of  all 
parameter  values  recorded  during  the 
operating  day.  or  batch  cycle,  as 
appropriate,  except  as  specified  in 
paragraph  (d)(7)  of  this  section.  For 
batch  process  vents,  only  parameter 
values  recorded  during  those  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  that  the  owner  or 
operator  has  chosen  to  control  shall  be 
used  to  calculate  the  average.  The 
calculated  average  shall  cover  a  24-hour 
period  if  operation  is  continuous,  or  the 
number  of  hours  of  operation  per 
operating  day  if  operation  is  not 
continuous  for  daily  average  values  or 
batch  cycle  daily  average  values.  The 
calculated  average  shall  cover  the  entire 
period  of  the  batch  cycle  for  block 
average  values.  As  specified  in 
§63.1418(d)(3)(iii).  the  owner  or 
operator  shall  provide  the  information 
needed  to  calculate  batch  cycle  daily 
averages  for  operating  days  that  include 
partial  batch  cycles. 

(ii)  The  operating  day  shall  be  the 
period  the  owner  or  operator  specifies 
in  ihe  operating  permit  or  the 
Notification  of  Compliance  Status  for 
purposes  of  determining  daily  average 
values  or  batch  cycle  daily  average 
values  of  monitored  parameters.  The 
block  shall  be  the  entire  period  of  the 
batch  cycle,  as  specified  by  the  owner 
or  operator  in  the  operating  permit  or 
the  Notification  of  Compliance  Status 
for  purposes  of  determining  block 
average  values  of  monitored  parameters. 

(4)  [Reserved] 

(5)  [Reserved] 

(6)  Records  required  when  all 
recorded  values  are  within  the 
established  limits.  If  all  recorded  values 
for  a  monitored  parameter  during  an 
operating  day  or  block  are  above  the 
minimum  level  or  below  the  maximum 
level  established  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  may  record  that 
all  values  were  above  the  minimum 
level  or  below  the  maximum  level  rather 
thai  calculating  and  recording  a  daily 
average,  or  block  average,  for  that 
operating  day.  For  these  operating  days 
or  blocks,  the  records  required  in 
paragraph  (d)(2)  of  this  section  shall 
also  be  retained  for  5  years. 

(7)  Monitoring  data  recorded  during 
periods  identified  in  paragraphs  (d)(7)(i) 
through  (d)(7)(v)  of  this  section  shall  not 
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be  included  in  any  average  computed 
under  this  subpart.  Records  shall  be 
kept  of  the  times  and  durations  of  all 
such  periods  and  any  other  periods 
during  process  or  control  device  or 
recovery  device  operation  when 
monitors  are  not  operating: 

(i)  Monitoring  system  breakdowns, 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments; 

(ii)  Start-ups; 

(iii)  Shutdowns: 

(iv)  Malfunctions;  and 

(v)  Periods  of  non-operation  of  the 
affected  source  (or  portion  thereof), 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies. 

(8)  For  continuous  monitoring 
systems  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  calibration  checks,  and 
records  documenting  the  maintenance 
of  continuous  monitoring  systems  that 
are  specified  in  the  manufacturer's 
instructions  or  that  are  specified  in 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(9)  The  owner  or  operator  of  an 
affected  source  granted  a  waiver  under 
§  63.10(f)  shall  maintain  any 
information  demonstrating  whether  an 
affected  source  is  meeting  the 
requirements  for  a  waiver  of 
recordkeeping  or  reporting 
requirements. 

(e)  Reporting  and  notification.  In 
addition  to  the  reports  and  notifications 
required  by  subpart  A  of  this  part  as 
specified  in  Table  1  of  this  subpart,  the 
owner  or  operator  of  an  affected  source 
shall  prepare  and  submit  the  reports 
listed  in  paragraphs  (e)(3)  through  (e)(8) 
of  this  section,  as  applicable.  All  reports 
required  by  this  subpart,  and  the 
schedule  for  their  submittal,  are  listed 
in  Table  6  of  this  subpart. 

(1)  Owners  and  operators  shall  not  be 
in  violation  of  the  reporting 
requirements  of  this  paragraph  (e)  for 
failing  to  submit  information  required  to 
be  included  in  a  specified  report  if  the 
owner  or  operator  meets  the 
requirements  in  paragraphs  (e)(l)(i) 
through  (e)(l)(iii)  of  this  section. 
Examples  of  circumstances  where  this 
paragraph  (e)(1)  may  apply  include 
information  related  to  newly-added 
equipment  or  emission  points,  changes 
in  the  process,  changes  in  equipment 
required  or  utilized  for  compliance  with 
the  requirements  of  this  subpart,  or 
changes  in  methods  or  equipment  for 
monitoring,  recordkeeping,  or  reporting: 

(i)  The  information  was  not  known  in 
time  for  inclusion  in  the  report  specified 
by  this  subpart; 


(ii)  The  owner  or  operator  has  been 
diligent  in  obtaining  the  information; 
and 

(iii)  The  owner  or  operator  submits  a 
report  according  to  the  provisions  of 
paragraphs  (e)(l)(iii)(A)  through 
(e)(l)(iii)(C)  of  this  section. 

(A)  If  this  subpart  expressly  provides 
for  supplements  to  the  report  in  which 
the  information  is  required,  the  owner 
or  operator  shall  submit  the  information 
as  a  supplement  to  that  report.  The 
information  shall  be  submitted  no  later 
than  60  days  after  it  is  obtained,  unless 
otherwise  specified  in  this  subpart. 

(B)  If  this  subpart  does  not  expressly 
provide  for  supplements,  but  the  owmer 
or  operator  must  submit  a  request  for 
revision  of  an  operating  permit  pursuant 
to  part  70  or  part  71,  due  to 
circumstances  to  which  the  information 
pertains,  the  ov^mer  or  operator  shall 
submit  the  information  with  the  request 
for  revision  to  the  operating  permit. 

(C)  In  any  case  not  addressed  by 
paragraph  (e)(l)(iii)(A)  or  (e)(l)(iii)(B)  of 
this  section,  the  owner  or  operator  shall 
submit  the  information  with  the  first 
Periodic  Report,  as  required  by  this 
subpart,  which  has  a  submission 
deadline  at  least  60  days  after  the 
information  is  obtained. 

(2)  All  reports  required  under  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  appropriate 
address  listed  in  §63.13.  If  acceptable  to 
both  the  Administrator  and  the  owner  or 
operator  of  an  affected  source,  reports 
may  be  submitted  on  electronic  media. 

(3)  Precompliance  Report.  Owners  or 
operators  of  affected  sources  requesting 
an  extension  for  compliance;  or 
requesting  approval  to  use  alternative 
monitoring  parameters,  alternative 
continuous  monitoring  and 
recordkeeping,  or  alternative  controls; 
requesting  approval  to  use  engineering 
assessment  to  estimate  emissions  from  a 
batch  emissions  episode,  as  described  in 
§63.1417(e)(3)(vi)(A)(3);  or  establishing 
parameter  monitoring  levels  according 
to  the  procedures  contained  in 

§  63.1418(c)(1)  or  (e);  or  following  the 
procedures  in  §  63.1417(e)(2)  shall 
submit  a  Precompliance  Report 
according  to  the  schedule  described  in 
paragraph  (e)(3)(i)  of  this  section.  The 
Precompliance  Report  shall  contain  the 
information  specified  in  paragraphs 
(e)(3)(ii)  through  (e)(3)(viii)  of  this 
section,  as  appropriate.  If  required, 
supplements  to  the  Precompliance 
Report  shall  be  submitted  as  specified  in 
paragraph  (e)(3)(xi)  of  this  section. 

(i)  Submittal  dates.  The 
Precompliance  Report  shall  be 
submitted  to  the  Administrator  no  later 
than  12  months  prior  to  the  compliance 
date.  Unless  the  Administrator  objects 


to  a  request  submitted  in  the 
Precompliance  Report  within  45  days 
after  its  receipt,  the  request  shall  be 
deemed  approved.  For  new  affected 
sources,  the  Precompliance  Report  shall 
be  submitted  to  the  Administrator  with 
the  application  for  approval  of 
construction  or  reconstruction  required 
in  paragraph  (b)(2)  of  this  section. 
Supplements  to  the  Precompliance 
Report  may  be  submitted  as  specified  in 
paragraph  (e)(3)(xi)  of  this  section. 

(ii)  A  request  for  an  extension  for 
compliance,  as  specified  in  §  63.1401(e), 
may  be  submitted  in  the  Precompliance 
Report.  The  request  for  a  compliance 
extension  will  include  the  data  outlined 
in  §  63.6(i)(6)(i)(A),  (B).  and  (D),  as 
reauired  in  §  63.1401(e)(1). 

(iii)  The  alternative  monitoring 
parameter  information  required  in 
paragraph  (f)  of  this  section  shall  be 
submitted -in  the  Precompliance  Report 
if.  for  any  emission  point,  the  owner  or 
operator  of  an  affected  source  seeks  to 
comply  through  the  use  of  a  control 
technique  other  than  those  for  which 
monitoring  parameters  are  specified  in 
this  subpart  or  in  subpart  G  of  this  part 
or  seeks  to  comply  by  monitoring  a 
different  parameter  than  those  specified 
in  this  subpart  or  in  subpart  G  of  this 
part. 

(iv)  If  the  affected  source  seeks  to 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  in  paragraph  (g)  of  this 
section,  the  information  requested  in 
paragraph  (e)(3)(iv)(A)  or  (e)(3)(iv)(B)  of 
this  section  shall  be  submitted  in  the 
Precompliance  Report: 

(A)  The  owner  or  operator  shall 
submit  notification  of  the  intent  to  use 
the  provisions  specified  in  paragraph  (g) 
of  this  section;  or 

(B)  The  owner  or  operator  shall 
submit  a  request  for  approval  to  use 
alternative  continuous  monitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (g)  of  this  section. 

(v)  The  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  with  the  provisions  of  this 
subpart  in  the  Precompliance  Report. 
Alternative  controls  must  be  deemed  by 
the  Administrator  to  be  equivalent  to 
the  controls  required  by  the  standard, 
under  the  procedures  outlined  in 
§  63.6(g). 

(vi)  If  an  owner  or  operator 
demonstrates  that  the  emissions 
estimation  equations  contained  in 
§  63.1417(e)(3)  are  inappropriate  as 
specified  in  §63.1417(e)(3)(vi)(A)(5).  the 
information  required  by 
§63.1417(e)(3)(vi)(C)(2)  shall  be 
submitted  in  the  Precompliance  Report. 

(vii)  If  an  owner  or  operator 
establishes  parameter  monitoring  levels 
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according  to  the  procedures  contained 
in  §  63.1418(c)(1)  or  (e).  the  following 
information  shall  be  submitted  in  the 
Precompliance  Report: 

(A)  Identification  of  which  procedures 
(i.e.,  §  63.1418(c)(1)  or  (e))  are  to  be 
used;  and 

(B)  A  description  of  how  the 
parameter  monitoring  level  is  to  be 
established.  If  the  procedures  in 

§  63.1418(e)  are  to  be  used,  a  description 
of  how  performance  test  data  will  be 
used  shall  be  included. 

(viii)  If  an  owner  or  operator  is 
complying  with  the  emission  limit 
specifled  in  §  63.1406  following  the 
procedures  specified  in  §  63.1417(e)(2), 
the  information  specified  in 
§63.1417(e)(2)(iii)  shall  be  submitted  in 
the  Precompliance  Report. 

(ix)  [Reserved] 

(x)  (Reserved) 

(xi)  Supplements  to  the 
Precompliance  Report  may  be  submitted 
as  specified  in  paragraph  (e)(3)(xi)(A)  or 
(e)(3)(xi)(B)  of  this  section.  Unless  the 
Administrator  objects  to  a  request 
submitted  in  a  supplement  to  the 
Precompliance  Report  within  45  days 
after  its  receipt,  the  request  shall  be 
deemed  approved. 

(A)  Supplements  to  the 
Precompliance  Report  may  be  submitted 
to  clarify  or  modify  information 
previously  submitted. 

(B)  Supplements  to  the  Precompliance 
Report  may  be  submitted  to  request 
approval  to  use  alternative  monitoring 
parameters,  as  specified  in  paragraph 
(e)(3)(iii)  of  this  section;  alternative 
continuous  monitoring  and 
recordkeeping,  as  specified  in  paragraph 
(e){3)(iv)  of  this  section;  alternative 
controls,  as  specified  in  paragraph 
(e){3)(v)  of  this  section;  engineering 
assessment  to  estimate  emissions  from  a 
batch  emissions  episode,  as  specified  in 
paragraph  (e)(3)(vi)  of  this  section;  or  to 
establish  parameter  monitoring  levels 
according  to  the  procedures  contained 
in  §  63.1418(c)(1)  or  (e),  as  specified  in 
paragraph  (e)(3)(vii)  of  this  section. 

(4)  [Reserved] 

(5)  Notification  of  Compliance  Status. 
For  existing  and  new  affected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  days  after  the 
compliance  dates  specified  in  §  63.1401. 
For  equipment  leaks  subject  to 

§  63.1415,  the  owner  or  operator  shall 
submit  the  information  required  in 
§  63.182(c)  in  the  Notification  of 
Compliance  Status.  For  all  other 
emission  points,  the  Notification  of 
Compliance  Status  shall  contain  the 
information  listed  in  paragraphs  (e)(5)(i) 
through  (e)(5)(vi)  of  this  section. 

(i)  The  results  of  any  emission  point 
^oup  determinations,  performance 


tests,  design  evaluations,  inspections, 
continuous  monitoring  system 
performance  evaluations,  any  other 
information  used  to  demonstrate 
compliance,  and  any  other  information, 
as  appropriate,  required  to  be  included 
in  the  Notification  of  Compliance  Status 
under  §63.1401(1);  under  §63.122,  as 
referred  to  in  §  63.1404,  and  §  63.1404 
for  storage  vessels;  under  §  63.117,  as 
referred  to  in  §63.1405,  for  continuous 
process  vents;  under  §  63.146,  as 
referred  to  in  §  63.1414,  for  process 
wastewater;  and  §  63.1409  for  batch 
process  vents.  In  addition,  each  owner 
or  operator  shall  comply  with 
paragraphs  (e)(5)(i)(A)  and  (e)(5)(i)(B)  of 
this  section. 

(A)  For  performance  tests,  group 
determinations,  and  estimates  of 
emissions  that  are  based  on 
measurements,  the  Notification  of 
Compliance  Status  shall  include  one 
complete  test  report,  as  described  in 
paragraph  (e)(5)(i)(B)  of  this  section,  for 
each  test  method  used  for  a  particular 
kind  of  emission  point.  For  additional 
tests  performed  for  the  same  kind  of 
emission  point  using  the  same  method, 
the  results  and  any  other  required 
information  shall  be  submitted,  but  a 
complete  test  report  is  not  reouired. 

(B)  A  complete  test  report  snail 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(ii)  For  each  monitored  parameter  for 
which  a  maximum  or  minimum  level  is 
required  to  be  established,  the 
Notification  of  Compliance  Status  shall 
contain  the  information  specified  in 
paragraphs  (e)(5)(ii)(A)  through 
(e)(5){ii)(D)  of  this  section,  unless  this 
information  has  been  established  and 
provided  in  the  operating  permit. 
Further,  as  described  in  §  63.1404(d)(9). 
for  those  storage  vessels  for  which  the 
monitoring  plan  required  by 
§  63.1404(d)(9)  specifies  compliance 
with  the  provisions  of  §  63.1418,  the 
owner  or  operator  shall  provide  the 
information  specified  in  paragraphs 
(e)(5)(ii)(A)  through  (e)(5)(ii)(D)  of  this 
section  for  each  monitored  parameter, 
unless  this  information  has  been 
established  and  provided  in  the 
operating  permit.  For  those  storage 
vessels  for  which  the  monitoring  plan 
required  by  §  63.1404(d)(9)  does  not 


reqoire  compliance  with  the  provisions 
of  §  63.1418,  the  owner  or  operator  shall 
provide  the  information  specified  in 
§  63.120(d)(3)  as  part  of  the  Notification 
of  Compliance  Status,  unless  this 
information  has  been  established  and 
provided  in  the  operating  permit. 

(A)  The  required  information  shall 
include  the  specific  maximum  or 
minimum  level  of  the  monitored 
parameters)  for  each  emission  point. 

(B)  The  required  information  shall 
include  the  rationale  for  the  specific 
maximum  or  minimum  level  for  each 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
proper  operation  of  the  control  device. 

(C)  The  required  information  shall 
include  a  definition  of  the  affected 
source's  operating  day,  as  specified  in 
paragraph  (d)(3)(ii)  of  this  section,  for 
purposes  of  determining  daily  average 
values  or  batch  cycle  daily  average 
values  of  monitored  parameters.  The 
required  information  shall  include  a 
definition  of  the  affected  source's 
block(s),  as  specified  in  paragraph 
(d)(3)(ii)  of  this  section,  for  purposes  of 
determining  block  average  values  of 
monitored  parameters. 

(D)  For  batch  process  vents,  the 
required  information  shall  include  a 
definition  of  each  batch  cycle  that 
requires  the  control  of  one  or  more 
batch  emission  episodes  during  the 
cyc4e,  as  specified  in  §63.1417(e)(5)(iii) 
and§63.1418(d)(3)(iii). 

(iii)  The  determination  of 
applicability  for  flexible  operation  units 
as  specified  in  §63.1400(0(6). 

(iv)  The  parameter  monitoring  levels 
for  flexible  operation  units,  and  the 
basis  on  which  these  levels  were 
selected,  or  a  demonstration  that  these 
levels  are  appropriate  at  all  times,  as 
specified  in  §63.1400(0(7). 

(v)  The  results  for  each  predominant 
use  determination  for  storage  vessels 
belonging  to  an  affected  source  subject 
to  this  subpart  that  is  made  under 
§  63.1400(g)(6). 

(vi)  Notification  that  the  owner  or 
operator  has  elected  to  comply  with 
paragraph  (h)  of  this  section. 

(vii)  Notification  that  an  affected 
source  is  exempt  from  the  equipment 
leak  provisions  of  §  63.1415  according 
to  the  provisions  of  §  63.1403(c). 
Notification  shall  include  the 
information  specified  in 
§63.1403(c)(2)(i). 

(viii)  If  any  emission  point  is  subject 
to  this  subpart  and  to  other  standards  as 
specified  in  §63.1401  and  if  the 
provisions  of  §63.1401  of  this  subpart 
allow  the  owTier  or  operator  to  choose 
which  testing,  monitoring,  reporting. 
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and  recordkeeping  provisions  will  be 
followed,  then  the  Notification  of 
Compliance  Status  shall  indicate  which 
rule's  requirements  will  be  followed  for 
testing,  monitoring,  reporting,  and 
recordkeeping. 

(ix)  An  owner  or  operator  who 
transfers  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  for  treatment 
pursuant  to  §63.132(gl  shall  include  in 
the  Notification  of  Compliance  Status 
the  name  and  location  of  the  transferee 
and  a  description  of  the  Group  1 
wastewater  stream  or  residual  sent  to 
the  treatment  facility. 

(6)  Periodic  Reports.  For  existing  and 
new  affected  sources,  each  owner  or 
operator  shall  submit  Periodic  Reports 
as  specified  in  paragraph  (e)(6)(i)  of  this 
section.  In  addition,  for  equipment  leaks 
subject  to  §  63.1415,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §63. 182(d),  and  for  heat 
exchange  systems  subject  to  §  63.1413, 
the  owner  or  operator  shall  submit  the 
information  specified  in  §63.104(0(2). 
Section  63.1418  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  emissions  points 
required  to  apply  controls  by  the 
provisions  of  this  subpart,  with  the 
following  exception:  As  discussed  in 
§  63.1404(d)(9),  for  storage  vessels  to 
which  the  provisions  of  §  63.1418  do 
not  apply  as  specified  in  the  monitoring 
plan  required  by  §63. 1404(d)(9),  the 
owner  or  operator  is  required  to  comply 
with  the  requirements  set  out  in  the 
monitoring  plan  and  monitoring  records 
may  be  used  to  determine  compliance. 

(i)  Except  as  specified  in  paragraph 
(e)(6)(xii)  of  this  section,  a  report 
containing  the  information  in  paragraph 
(e)(6)(ii)  of  this  section  or  containing  the 
information  in  paragraphs  (e)(6)(iii) 
through  (e)(6)(xi)  of  this  section,  as 
appropriate,  shall  be  submitted 
semiannually  no  later  than  60  days  after 
the  end  of  each  180  day  period.  The  first 
report  shall  be  submitted  no  later  than 
240  days  after  the  date  the  Notification 
of  Compliance  Status  is  due  and  shall 
cover  the  6-month  period  beginning  on 
the  date  the  Notification  of  Compliance 
Status  is  due.  Subsequent  reports  shall 
coyer  each  preceding  6-month  period. 

(ii)  If  none  of  the  compliance 
exceptions  specified  in  paragraphs 
(e)(6)(iii)  through  (e)(6)(xi)  of  this 
section  occurred  during  the  6-month 
period,  the  Periodic  Report  required  by 
paragraph  (e)(6)(i)  of  this  section  shall 
be  a  statement  that  the  affected  source 
was  in  compliance  for  the  preceding  6- 
month  period  and  no  activities  specified 
in  paragraphs  (e)(6)(iii)  through 
(e)(6)(xi)  of  this  section  occurred  during 
the  preceding  6-month  period. 


(iii)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§63.1404  through 
63.1414  for  any  emission  point.  Periodic 
Reports  shall  include: 

(A)  All  information  specified  in 
§63.122  for  storage  vessels;  §§63.117 
and  63.118  for  continuous  process 
vents:  §  63.1409  for  batch  process  vents: 
§63.104  for  heat  exchange  systems;  and 
§  63.146  for  process  wastewater; 

(B)  The  daily  average  values,  batch 
cycle  daily  average  values,  or  block 
average  values  of  monitored  parameters 
for  exceedances  of  operating  parameters, 
as  specified  in  §63.1418(j).  and  for 
excursions,  as  specified  in  §63.1418(k). 
For  excursions,  as  specified  in 

§  63.1418(k),  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified; 

(C)  The  periods  when  monitoring  data 
were  not  collected  shall  be  specified: 

(D)  The  information  in  paragraphs 
(e)(6)(iii)(D)(i)  through  (e)(6)(iii)(D)(4)  of 
this  section,  as  applicable: 

(2)  [Reserved) 

(2)  Notification  if  a  process  change  is 
made  such  that  the  group  status  of  any 
emission  point  changes  from  Group  2  to 
Group  1.  The  owner  or  operator  is  not 
required  to  submit  a  notification  of  a 
process  change  if  that  process  change 
caused  the  group  status  of  an  emission 
point  to  change  from  Group  1  to  Group 
2.  However,  until  the  owner  or  operator 
notifies  the  Administrator  that  the  group 
status  of  an  emission  point  has  changed 
ft-om  Group  1  to  Group  2,  the  owner  or 
operator  is  required  to  continue  to 
comply  with  the  Group  1  requirements 
for  that  emission  point. 

[3]  Notification  if  one  or  more 
emission  point(s)  or  one  or  more  APPU 
is  added  to  an  affected  source.  The 
owner  or  operator  shall  submit  the 
information  contained  in  paragraphs 
(e)(6)(iii)(D)(3)(y)  through 
(e)(6)(iii)(D)(5)(77)  of  this  section: 

(/)  A  description  of  the  addition  to  the 
affected  source; 

(;/)  Notification  of  the  group  status  of 
the  additional  emission  point,  if 
appropriate,  or  notification  of  all 
emission  points  in  the  added  APPU. 
(4)  For  process  wastewater  streams 
sent  for  treatment  pursuant  to 
§  63.132(g),  reports  of  changes  in  the 
identity  of  the  treatment  facility  or 
transferee. 

(E)  The  information  in  paragraph 
(b)(l)(ii)  of  this  section  for  reports  of 
start-up,  shutdown,  and  malfunction, 
(iv)  (Reserved) 

(v)  If  any  performance  tests  are 
reported  in  a  Periodic  Report,  the 
following  information  shall  be  included: 

(A)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 


a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  (e)(5)(i)(B)  of  this  section. 

(B)  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 
the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 

(vi)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
primary  product  determination  for  an 
amino/phenolic  resin  made  under 
§  63.1400(f)(6). 

(vii)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
predominant  use  determination  for  a 
storage  vessel  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63.1400(g)(6). 

(viii)  [Reserved] 

(ix)  The  Periodic  Report  required  by 
§  63.1415(p)  may  be  submitted  as  part  of 
the  Periodic  Report  required  by 
paragraph  (e)(6)  of  this  section. 

(x)  Notification  that  the  owner  or 
operator  has  elected  to  comply  with 
paragraph  (h)  of  this  section. 

(xi)  Notification  that  the  owner  or 
operator  has  elected  to  not  retain  the 
daily  average,  batch  cycle  daily  average, 
or  block  average  values,  as  appropriate, 
as  specified  in  paragraph  (h)(2)(i)  of  this 
section. 

(xii)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  particular  emission  points  as 
specified  in  paragraphs  (e)(6)(xii)(A) 
through  (e)(6)(xii)(D)  of  this  section. 

(A)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  a  period  of  1  year  for  an 
emission  point  if  the  Administrator 
requests  the  owner  or  operator  to  submit 
quarterly  reports  for  the  emission  point. 

(B)  The  quarterly  reports  shall  include 
all  information  specified  in  paragraphs 
(e)(6)(iii)  through  (e)(6)(xi)  of  this 
section  applicable  to  the  emission  point 
for  which  quarterly  reporting  is  required 
under  paragraph  (e)(6)(xii)(A)  of  this 
section.  Information  applicable  to  other 
emission  points  within  the  affected 
source  shall  be  submitted  in  the 
semiannual  reports  required  under 
paragraph  (e)(6)(i)  of  this  section. 

(C)  Quarterly  reports  shall  be 
submitted  no  later  than  60  days  after  the 
end  of  each  quarter. 

(D)  After  quarterly  reports  have  been 
submitted  for  an  emission  point  for  1 
year,  the  owner  or  operator  may  return 
to  semiannual  reporting  for  the  emission 
point  unless  the  Administrator  requests 
the  owner  or  operator  to  continue  to 
submit  quarterly  reports. 
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'  (7)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  in  paragraphs 
(jQ)(7)(i)  through  (e)(7)(v)  of  this  section. 

(i)  For  storage  vessels,  the 
notifications  of  inspections  required  by 
§63.1404  shall  be  submitted  as 
specified  in  §63. 122(h)(1)  and  (h)(2). 

(ii)  The  site-specific  test  plan  required 
by  §63.1417(a)(3)(v)  shall  be  submitted 
no  later  than  90  days  before  the  planned 
date  for  the  performance  test.  Unless  the 
Administrator  requests  changes  to  the 
site-specific  test  plan  within  45  days 
after  its  receipt,  the  site-specific  test 
plan  shall  be  deemed  approved. 

(iii)  When  the  conditions  of 
§63.1400(f)(3)(i)  or  (f)(4)(i)  are  met, 
reports  of  changes  to  the  primary 
product  for  an  APPU  or  process  unit  as 
required  by  §63.1400(f)(3)(ii)  or 
(0(4)(ii),  respectively,  shall  be 
submitted. 

I  (iv)  Owners  or  operators  of  APPU  or 
emission  points  (other  than  equipment 
leak  components  subject  to  §  63.1415) 
that  are  subject  to  §  63.1400(i)(l)  or  (i)(2) 
shall  submit  a  report  as  specified  in 
paragraphs  (e)(7)(iv)(A)  and  (B)  of  this 
section. 

(A)  Reports  shall  include: 
I  (I)  A  description  of  the  process 
change  or  addition,  as  appropriate; 

{2)  The  planned  start-up  date  and  the 
appropriate  compliance  date,  according 
tO§63.1400(i)(l)or(2);and 
I !  (5)  Identification  of  the  emission 
points  (except  equipment  leak 
components  subject  to  §63.1415),  and 
group  status  if  applicable,  specified  in 
paragraphs  (e)(7)(iv)(A)(5)(;)  through 
(e)(7)(iv)(A)(3)(yji')  of  this  section,  as 
applicable. 

(i)  All  the  emission  points  in  the 
added  APPU  as  described  in 
§63.1400(i)(l). 

(ii)  All  the  emission  points  in  an 
affected  source  designated  as  a  new 
affected  source  under  §63. 1400(i)(2)(i). 

[Hi)  All  the  added  or  created  emission 
points  as  described  in  §63.1400(i)(2)(ii). 

(4)  If  the  owner  or  operator  wishes  to 
request  approval  to  use  alternative 
monitoring  parameters,  alternative 
continuous  monitoring  or 
recordkeeping,  alternative  controls, 
engineering  assessment  to  estimate 
emissions  from  a  batch  emissions 
episode,  or  wishes  to  establish 
parameter  monitoring  levels  according 
to  the  procedures  contained  in 
§  63.1418(c)(1)  or  (e),  a  Precompliance 
Report  shall  be  submitted  in  accordance 
with  paragraph  (e)(7)(iv)(B)  of  this 
section. 

I  (B)  Reports  shall  be  submitted  as 
specified  in  paragraphs  {e)(7)(iv)(B)(l) 
through  (e)(7)(iv)(B)(3)  of  this  section,  as 
appropriate. 


(1)  Owmers  or  operators  of  an  added 
APPU  subject  to  §63.1400(i)(l)  shall 
submit  a  report  no  later  than  180  days 
prior  to  the  compliance  date  for  the 
APPU. 

[2]  Owners  or  operators  of  an  affected 
source  designated  as  a  new  affected 
source  und^r  §  63.1400(i)(2)(i)  shall 
submit  a  report  no  later  than  180  days 
prior  to  the  compliance  date  for  the 
affected  source. 

[3]  Owners  or  operators  of  any 
emission  point  (other  than  equipment 
leak  components  subject  to  §63.1415) 
subject  to  §63.1400(i)(2)(ii)  shall  submit 
a  report  no  later  than  180  days  prior  to 
the  compliance  date  for  those  emission 
points. 

(v)  The  information  specified  in 
§  63.1417(a)(1)  shall  be  submitted  when 
a  small  control  device  becomes  a  large 
control  device,  as  specified  in 
paragraphs  (e)(7)(v)(A)  through 
(e)(7)(v)(B)  of  this  section. 

(A)  Notification  that  a  small  control 
device  has  become  a  large  control 
device  and  the  site-specific  test  plan 
shall  be  submitted  within  60  days  of  the 
date  the  small  control  device  becomes  a 
large  control  device.  The  site-specific 
test  plan  shall  include  the  information 
specified  in  §63.1417(a)(3)(v).  Approval 
of  the  site-specific  test  plan  shall  follow 
paragraph  (e)(7)(ii)  of  this  section. 

(B)  Results  of  the  performance  test 
required  by  §  63.1417(a)(1)  shall  be 
submitted  within  150  days  of  the  date 
the  small  control  device  becomes  a  large 
control  device. 

(8)  Operating  permit  application.  An 
owner  or  operator  who  submits  an 
operating  permit  application  instead  of 
a  Precompliance  Report  shall  submit  the 
information  specified  in  paragraph  (e)(3) 
of  this  section,  Precompliance  Report,  as 
applicable. 

(f)  Alternative  monitoring  parameters. 
The  owner  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
or  any  section  of  another  subpart 
referenced  by  this  subpart,  that 
expressly  referenced  this  paragraph  (f) 
to  set  unique  monitoring  parameters,  or 
who  requests  approval  to  monitor  a 
different  parameter  than  those  specified 
in  §  63.1404  for  storage  vessels, 
§  63.1405  for  continuous  process  vents, 
§  63.1418  for  batch  process  vents,  or 
§  63.1414  for  wastewater  shall  submit 
the  information  specified  in  paragraphs 
(f)(1)  through  (f)(3)  of  this  section  in  the 
Precompliance  Report,  as  required  by 
paragraph  (e)(3)  of  this  section.  The 
owner  or  operator  shall  retain  for  a 
period  of  5  years  each  record  required 
by  paragraphs  (f)(1)  through  (f)(3)  of  this 
section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameter(s) 


to  be  monitored  to  ensure  the  recovery 
device,  control  device,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit  or 
percent  reduction,  and  an  explanation 
of  the  criteria  used  to  select  the 
parameter(s). 

(2)  The  required  information  shall 
include  a  description  of  the  methods 
and  procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation,  the  schedule 
for  this  demonstration,  and  a  statement 
that  the  owner  or  operator  will  establish 
a  level  for  the  monitored  parameter  as 
part  of  the  Notification  of  Compliance 
StaUis  report  required  in  paragraph 
(e)(5)  of  this  section,  unless  this 
information  has  already  been  included 
in  the  operating  permit  application. 

(3)  The  required  information  shall 
include  a  description  of  the  proposed 
monitoring,  recordkeeping,  and 
reporting  system,  to  include  the 
frequency  and  content  of  monitoring, 
recdrdkeeping,  and  reporting.  Further, 
the  rationale  for  the  proposed 
monitoring,  recordkeeping,  and 
reporting  system  shall  be  included  if 
either  condition  in  paragraph  (f)(3)(i)  or 
(f)(3)(ii)  of  this  section  is  met: 

(ij  If  monitoring  and  recordkeeping  is 
not  continuous;  or 

(ii)  If  reports  of  daily  average  values 
will  not  be  included  in  Periodic  Reports 
when  the  monitored  parameter  value  is 
above  the  maximum  level  or  below  the 
minimum  level  as  established  in  the 
operating  permit  or  the  Notification  of 
Compliance  Status. 

(g)  Alternative  continuous  monitoring 
and  recordkeeping.  An  owner  or 
operator  choosing  not  to  implement  the 
provisions  specified  in  §63.1405  for 
continuous  process  vents.  §  63.1418  for 
batch  process  vents,  or  §63.1414  for 
wastewater,  may  instead  request 
approval  to  use  alternative  continuous 
monitoring  and  recordkeeping 
provisions  according  to  the  procedures 
specified  in  paragraphs  (g)(1)  through 
(g)(4)  of  this  section.  Requests  shall  be 
submitted  in  the  Precompliance  Report 
as  f4)ecified  in  paragraph  (e)(3)(iv)  of 
this  section,  if  not  already  included  in 
the  operating  permit  application,  and 
shall  contain  the  information  specified 
in  paragraphs  (g)(2)(ii)  and  (g)(3)(ii)  of 
this  section,  as  applicable. 

(1)  The  provisions  in  §63.8(f)(5)(i) 
shall  govern  the  review  and  approval  of 
requests. 

(2)  An  owmer  or  operator  of  an 
affected  source  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
values  at  least  once  every  15  minutes 
and  that  does  not  generate  continuous 
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records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 
monitoring,  in  accordance  with 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  (or  batch  cycle 
daily  average)  values  shall  be  calculated 
from  these  hourly  values  and  recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  frequency  is 
sufficient  to  represent  control  or 
recovery  device  operating  conditions, 
considering  typical  variability  of  the 
specific  process  and  control  or  recovery 
device  operating  parameter  being 
monitored. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  15  minutes)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values,  in  accordance  with  paragraphs 
(g)(3)(i)  and  (g)(3)(ii)  of  this  section. 

(i)  The  requested  system  shall  be 
designed  to: 

(A)  Measure  the  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Except  for  the  monitoring  of  batch 
process  vents,  calculate  hourly  average 
values  each  hour  during  periods  of 
operation; 

(C)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident; 

(E)  Calculate  daily  average,  batch 
cycle  daily  average,  or  block  average 
values  of  the  monitored  operating 
parameter  based  on  all  measured  data; 
and 

(F)  If  the  daily  average  is  not  an 
exceedance  of  the  operating  parameter, 
as  defined  in  §  63.1418(j),  the  data  for 
that  operating  day  may  be  converted  to 
hourly  average  values  and  the  four  or 
more  individual  records  for  each  hour 
in  the  operating  day  may  be  discarded. 

(ii)  The  request  snail  contain: 
(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 


system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages  and  batch  cycle  daily  averages; 
and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (g)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f)(4). 

(h)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  specified  in 
paragraph  (h)(1)  or  (h)(2)  of  this  section 
as  alternatives  to  the  provisions 
specified  in  this  subpart  for  storage 
vessels,  continuous  process  vents,  batch 
process  vents,  or  wastewater.  The  owner 
or  operator  shall  retain  for  a  period  of 
5  years  each  record  required  by 
paragraph  (h)(1)  or  (h)(2)  of  this  section, 
(l)  The  owner  or  operator  may  retain 
only  the  daily  average,  batch  cycle  daily 
average  or  block  average  value,  and  is 
not  required  to  retain  more  ft-equent 
monitored  operating  parameter  values, 
for  a  monitored  parameter  with  respect 
to  an  item  of  equipment,  if  the 
requirements  of  paragraphs  (h)(l)(i) 
through  (h)(l)(vi)  of  this  section  are  met. 
An  owner  or  operator  electing  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section  shall  notify  the 
Administrator  in  the  Notification  of 
Compliance  Status  as  specified  in 
paragraph  (e)(5)(vi)  of  this  section  or,  if 
the  Notification  of  Compliance  Status 
has  already  been  submitted,  in  the 
Periodic  Report  immediately  preceding 
implementation  of  the  requirements  of 
paragraph  (h)(1)  of  this  section  as 
specified  in  paragraph  (e)(6)(x)  of  this 
section. 

(i)  The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  start-ups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200°  C  on  a  boiler),  and  will 
alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  or  block  constitute  a  single 
occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day.  a  running  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  operating  day  or 
block,  and  the  capability  to  observe  this 
running  average  is  readily  available  to 
the  Administrator  on-site  during  the 
operating  day.  The  owner  or  operator 


shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through 
(h)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  or  block  constitute 
a  single  occurrence: 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  average  values;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  start- 
up, shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  start- 
ups, shutdowns,  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 
other  means.  The  owner  or  operator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  or  block  constitute  a 
single  occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm  or 
other  means,  if  the  running  average 
parameter  value  calculated  under 
paragraph  (h)(l)(ii)  of  this  section 
reaches  a  set  point  that  is  appropriately 
related  to  the  established  limit  for  the 
parameter  that  is  being  monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section,  at  the  times 
specified  in  paragraphs  (h)(l)(v)(A) 
through  (h)(l)(v)(C).  The  owner  or 
operator  shall  document  that  the 
required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(h)(l)(vi)(A)  through  (h)(l)(vi)(D)  of  this 
section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  which 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  system(s),  and  of  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h)(l)(i) 
through  (h)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 
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entries)  for  each  required  record.  If  the 
description  changes,  the  owrner  or 
operator  shall  retain  both  the  current 
and  the  most  recent  superseded 
description,  as  provided  in  paragraph 
(a)  of  this  section,  except  as  provided  in 
paragraph  (h)(l)(vi){D)  of  this  section. 

(Cj  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  impair 
its  ability  to  comply  with  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(D)  Owners  and  operators  subject  to 
p>aragraph  (h)(l)(vi)(B)  of  this  section 
shall  retain  the  current  description  of 
the  monitoring  system  as  long  as  the 
description  is  current.  The  current 
description  shall,  at  all  times,  be 
retained  on-site  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provides  access  within  2 
hours  after  a  request.  The  owner  or 
operator  shall  retain  all  superseded 
descriptions  for  at  least  5  years  after  the 
date  of  their  creation.  Superseded 
descriptions  shall  be  retained  on-site  (or 
accessible  from  a  central  location  by 
computer  or  other  means  that  provides 
access  within  2  hours  after  a  request)  for 
at  least  6  months  after  their  creation. 
Thereafter,  superseded  descriptions  may 
be  stored  off-site. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
itiem  of  equipment  and  a  period  of  6 
consecutive  months  has  passed  without 


an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  average,  batch  cycle  daily 
average,  or  block  average  value  for  any 
operating  day  when  the  daily  average, 
batch  cycle  daily  average,  or  block 
average  value  is  less  than  the  maximum 
or  greater  than  the  minimum  established 
limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months,  if 
the  parameter  limit  and  the  monitoring 
accomplished  during  the  period  prior  to 
the  compUance  date  was  required  and/ 
or  approved  by  the  Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average,  batch  cycle 
daily  average,  or  block  average  values, 
the  owrner  or  operator  shall  notify  the 
Administrator  in  the  next  Periodic 
Report  as  specified  in  paragraph 
(e)(6){xi)  of  this  section.  The  notification 
shall  identify  the  parameter  and  unit  of 
equipment. 

(ii)  If,  on  any  operating  day  or  during 
any  block  after  the  owner  or  operator 
has  ceased  recording  daily  average, 
batch  cycle  daily  average,  or  block 
average  values  as  provided  in  paragraph 
(h)(2)  of  this  section,  there  is  an 
excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  immediately  resume 
retaining  the  daily  average,  batch  cycle 
daily  average,  or  block  average  value  for 
each  operating  day  and  shall  notify  the 


Administrator  in  the  next  Periodic 
Report.  The  owner  or  operator  shall 
confjnue  to  retain  each  daily  average, 
batch  cycle  daily  average,  or  block 
average  value  until  another  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(h)(l)(i)  through  (h)(l)(iv)  of  this 
section,  for  the  duration  specified  in 
paragraph  (h)  of  this  section.  For  any 
caletidar  week,  if  compliance  with 
paragraphs  (h)(l)(i)  through  (h)(l)(iv)  of 
this  section  does  not  result  in  retention 
of  a'i^cord  of  at  least  one  occ\irrence  or 
measured  parameter  value,  the  owner  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  during  a  period  of 
operation  other  than  a  start-up, 
shutdown,  or  malfunction. 

(iv)  For  purposes  of  paragraph  (h)  of 
this  section,  an  excursion  means  that 
the  daily  average,  batch  cycle  daily 
average,  or  block  average  value  of 
monitoring  data  for  a  {>arameter  is 
greater  than  the  maximum,  or  less  than 
the  minimum  established  value,  except 
that  the  daily  average,  batch  cycle  daily 
average,  or  block  average  value  during 
any  start-up,  shutdown,  or  malfunction 
shall  not  be  considered  an  excursion  for 
purposes  of  paragraph  (h)(2)  of  this 
section,  if  the  owner  or  operator  follows 
the  applicable  provisions  of  the  start-up, 
shutdown,  and  malfunction  plan 
required  by  §63. 6(e)(3). 


Table  1  to  Subpart  OOO  of  Part  63— Applicability  of  General  Provisions  to  Subpart  OOO  Affected 

Sources 


Reference 


63.1(a)(1) 

63.1(a)(2) 
63.1(a)(3) 


63.1(a)(4) 


63.1(a)(5)  

63.1  (a)(6)-63. 1(a)(8)  ... 

63.1(a)(9)  

63.1(a)(10)  

63.1(a)(11)  

63.1(a)(12)-63.1(a)(14) 

63.1(b)(1)  

63.1(b)(2)  

63.1(b)(3)  


63.1(c)(1) 


63.1(c)(2) 
63.1(c)(3) 
63.1(c)(4) 


Applies  to  subpart 
OOO 


Yes 

Yes. 
Yes 

Yes 

No  . 
Yes. 
No  . 
Yes. 
Yes. 
Yes. 
No  . 
Yes. 
No  . 

Yes 

No  . 
No  . 
Yes. 


Comment 


§63.1402  specifies  definitions  in  addition  to  or  that  super- 
sede definitions  in  §  63.2. 

63.1401(g)  through  (1)  and  §63.160(b)  identity  ttrose  stand- 
ards which  overlap  with  the  requirements  of  subparts 
OOO  and  H  of  this  part  and  speafy  how  compliarx:e  shall 
be  achieved. 

This  subpart  OOO  (this  table)  specifies  the  applicability  of 
each  paragraph  in  subpart  A  of  this  part  to  this  subpart 
OOO. 

[Reserved]. 

[Reserved]. 


§63. 1400(a)  contains  specific  applicability  criteria. 

§63.14(X)(b)    provides    documentation    requirements    for 

APPUs  not  considered  affected  sources. 
This  subpart  OOO  (this  table)  specifies  the  applicability  of 

each  paragraph  in  subpart  A  of  this  part  to  this  subpart 

OOO. 
Area  sources  are  not  subject  to  this  subpart  OOO. 
[Reserved]. 
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Table  1  to  Subpart  CXX)  of  Part  6a— Applicability  of  General  Provisions  to  Subpart  OOO  Affected 

Sources — Continued 


Reference 


63.1(c)(5)  

63.1(d)  

63.1(e)  

63.2 

63.3 

63.4(a)(1)-63.4(a)(3) 

63.4(a)(4)  

63.4(a)(5)  

63.4(b)  

63.4(c) 

63.5(a)(1)  

63.5(a)(2)  

63.5(b)(1)  

63.5(b)(2)  

63.5(b)(3)  

63.5(b)(4)  

63.5(b)(5)  

63.5(b)(6)  

63.5(c) 

63.5(d)(1)(l)  

63.5(d)(1)(il)  

63.5(d)(1)(ili)  

63.5(d)(2)  _... 

63.5(d)(3)  

63.5(d)(4)  

63.5(e)  

63.5(0(1)  

63.5(f)(2)  

63.6(a)  

63.6(b)(1)  

63.6(b)(2)  

63.6(b)(3)  

63.6(b)(4)  

63.6(b)(5)  

63.6(b)(6)  

63.6(b)(7)  

63.6(cj(1)  

63.6(c)(2)  

63.6(c)(3)  

63.6(c)(4)  

63.6(c)(5)  „ 

63.6(d)  

63.6(e)  

63.6(e)(1)(i)  

63.6(e)(1)(li)  

63.6(e)(1)(iii)  

63.6(e)(2)  _.. 

63.6(e)(3)(i)  


63.6(e)(3)(i)(A) 
63.6(e)(3)(i)(B) 
63.6(e)(3)(i)(C) 


Applies  to  subpart 
OOO 


Yes 

No  . 
Yes. 
Yes 

Yes. 
Yes. 
No  .. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes. 

No  .. 

Yes. 

Yes. 

Yes. 
Yes. 

No  .. 
Yes. 

Yes. 
No  .. 

No 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 

No. 

Yes. 

No. 

No  .. 

No  .. 

Yes. 

No  .. 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes.. 


No  .. 

Yes. 

Yes. 


Comment 


Except  that  affected  sources  are  not  required  to  submit  noti- 
fications overridden  by  this  table. 
[Reserved]. 

§63.1402  specifies  those  subpart  A  definitions  that  apply  to 
this  subpart  OOO. 


[Reserved]. 


Except  the  terms  "source"  and  "stationary  source"  should 
be  interpreted  as  having  the  same  meaning  as  "affected 
source." 

Except  §63.1400(1)  defines  when  construction  or  recon- 
struction is  subject  to  new  source  standards. 
[Reserved]. 


Except  that  the  Initial 
ments  do  not  apply. 


Notification  and  §63.9(b)  require- 


63.6(e)(3)(ii)  I  Yes. 


Except  that  §63.1400(1)  defines  wdien  construction  or  recon- 
struction is  subject  to  new  source  standards. 

Reserved. 

Except  that  the  references  to  the  Initial  Notification  and 
§ 63.9(b)(5)  do  not  apply. 

Except  that  §63.5(d)(1)(ii)(H)  does  not  apply. 

§§63.1419(e)(5)  and  63.1415(a)(4)  specify  Notification  of 
Compliance  Status  requirements. 

Except  §63.5(d)(3)(ii)  does  not  apply,  and  equipment  leaks 
subject  to  §63.1415  are  exempt. 


Except  that  where  § 63.9(b)(2) 
operator  need  not  comply. 


is  referred  to,  the  owner  or 


Reserved. 

Except  that  §63.1401  specifies  the  compliance  date. 

Reserved. 
Reserved. 

Reserved. 

Except  as  othenwise  specified  in  this  table,  §  63.6(e)  does 

not  apply  to  Group  2  emission  points.' 
This  is  addressed  by  §63.1400(j)(4). 


For  equipment  leaks  (subject  to  §63.1415),  the  start-up, 
shutdown,  and  malfunction  plan  requirement  of 
§63.6(e)(3)(i)  is  limited  to  control  devices  and  is  optional 
for  other  equipment.  The  start-up,  shutdown,  malfunction 
plan  may  include  written  procedures  that  identify  condi- 
tions that  justify  a  delay  of  repair. 

This  is  addressed  by  §63.1 400(j)  (4). 


63.6(e)(3)(iii)  .. 
63.6(e){3)(iv)  .. 
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Table  1  TO  Subpart  OOO  of  Part  63— Applicability  of  General  Provisions  to  Subpart  000  Affected 

Sources — Continued 


Reference 


63.6(e)(3)(iii) 
63.6{e){3){iv) 


63.6(e)(3)(v)  

63.6(e)(3)(vi)  

63.6(e)(3)(vii)  

63.6(e)(3)(vn)  (A) 
63.6(e)(3)(vii)  (B) 

63.6(e)(3)(vii)  (C) 

63.6(e)  (3)(viii)  

63.6(0(1)  

63.6(0(2)  


63£(0(3) 
63.6(g)  ... 
63.6(h)  ... 


63.6(i)(1)  

63.6(i)(2)  

63.6(i)(3)  

63.6(i)(4)(i)(A) 
63.6(i)(4)(i)(B) 


63.6(i)(4)(ii)  

63.6(i)(5)-(14) 

63.6(i)(15)  

63.6(i)(16)  

63.6(j) 

63.7(a)(1)  

63.7(a)(2)  


63.7(a)(3) 
63.7(b)  .... 

63.7(c) 

63.7(d)  .... 
63.7(e)(1) 

63.7(e)(2) 
63.7(e)(3) 
63.7(e)(4) 
63.7(0  


63.7(g) 


63.7(h)  

63.8(a)(1)  .. 

63.8(a)(2)  .. 

63.8(a)(3)  .. 

63.8(a)(4)  .. 

63.8(b)(1)  .. 

63.8(b)(2)  .. 

63.8(b)(3)  .. 

63.8(c)(1)  .. 
63.8(0(1  )(i) 


Applies  to  subpart 
OOO 


No  . 

No  . 

Yes. 
Yes. 
Yes. 
Yes. 
Yes 

Yes. 
Yes. 
Yes. 
Yes 


Yes. 
Yes. 
No  . 

Yes. 
Yes. 
Yes. 
Yes. 
No  . 


No. 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

No  . 


Yes. 
No  . 
No. 
Yes. 
Yes 

Yes. 
No  .. 
Yes. 
Yes 


Yes 


Yes 

Yes. 

No. 

No  . 

Yes. 

Yes. 

No  . 

Yes. 

Yes. 

Yes. 


Comment 


specified 


in 


Recordkeeping      and      reporting      are 

§63.1419(b)(1). 
Recordkeeping      and      reporting      are      specified      in 

§63.1419(b)(1). 


Except  the  plan  shall  provide  for  operation  in  compliance 
with  §63.1400(j)(4). 


Except  § 63.7(c),  as  refered  to  in  §63.6(0(2)(iii)(D),  does 
not  apply,  and  except  that  §63.6(0(2)(ii)  does  not  apply 
to  equipment  leaks  sut^ect  to  §63.1415. 


This  subpart  OOO  does  not  require  opacity  and  visible 
emission  standards. 


Dates  are  specified  in  §§  63.1401(e)  and  63.1419(e)(3){i)  for 
all  emission  potnts  except  equipment  leaks,  whk;h  are 
covered  under  §'63.182(a)(6)(i). 


Reserved. 


§63. 141 9(e)(5)  specifies  the  sutxnittal  dates  of  performance 
test  results  for  all  emission  points  except  equipment 
leaks;  for  equipment  leaks,  compliance  demonstration  re- 
sults are  reported  in  the  Periodic  Reports. 

§63.1417  specifies  notification  requirements. 


Except  that  all  performance  tests  shall  be  conducted  at 
maximum  representative  operating  conditk>ns. 

This  subpart  OOO  specifies  requirements. 

Except  that  §63.144(b)(5)(iiii)(A)  and  (B)  shall  apply  for 
process  wastewater.  Also,  if  a  site  specific  test  plan  is  not 
required,  the  notification  deadline  in  §63.7(0(2)(i)  shall  t>e 
60  days  prior  to  the  performance  test,  and  in  §63.7(0(3), 
approval  or  disapproval  of  the  alternative  test  method 
shall  not  be  tied  to  the  site  specific  test  plan. 

Except  that  references  to  the  Notificatnn  of  Compliance 
Status  report  in  §  63.9(h)  are  replaced  with  the  require- 
ments in  §63.1419(e)(5).  In  addition,  equipment  leaks 
subject  to  §63.1415  are  not  required  to  conduct  perform- 
ance tests. 

Except  §63.7(h)(4)(ii)  may  not  be  applicable,  if  the  site-spe- 
cific test  plan  in  § 63.7(c)(2)  is  not  required. 


Reserved. 


This  subpart  OOO  specifies  locations  to  conduct  monitoring. 
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Table  1  to  Subpart  OOO  of  Part  63— Applicability  of  General  Provisions  to  Subpart  000  Affected 

Sources— Continued 


Reference 


63.8(c)(1)(ii) 


63.8(c)(1)(iii) 

63.8(c)(2)  

63.8(c)(3)  .... 
63.8(c)(4)  


63.8(c)(5)-63.8(c)(8) 

63.8(d)  

63.8(e)  

63.8(f)(1)-63.8(f)(3)  .. 
63.8(f)(4)(i)  


63.8(f)(4)(ll)  . 
63.8(0(4)(iii) 
63.8(0(5)(i)  .. 
63.8(f)(5)(il)  . 
63.8(f)(5)(iil) 
63.8(f)(6)  


63.8(g) 

63.9(a) 
63.9(b) 
63.9(c) 
63.9(d) 
63.9(e) 
63.9(f)  . 

63.9(g) 
63.9(h) 


63.9(i) 

63.9(j) 

63.10(a)  .... 
63.10(b)(1) 
63.10(b)(2) 
63.10(b)(3) 


63.10(c) 

63.10(d)(1) 
63.10(d)(2) 

63.10(d)(3) 

63.10(d)(4) 
63.10(d)(5) 


63.10(e)  

63.10(f)  

63.11  

63.12 

63.13-63.15 


Applies  to  subpart 
OOO 


No 


Yes. 
Yes. 
Yes. 
No  .. 


No. 
No. 
No. 
Yes. 
No  . 


No  .. 

No. 

Yes. 

No. 

Yes. 

No  .. 


No  .. 

Yes. 
No  .. 
Yes. 
Yes. 
No  .. 
No  .. 

No. 
No  .. 

Yes. 
No. 
Yes. 
No  .. 
No  .. 
No  .. 


No  .. 
Yes. 
No  .. 


No  .. 

Yes. 
Yes. 


No  .. 

Yes. 

Yes. 

Yes. 

Yes. 


Comment 


For  all  emission  points  except  equipment  leaks,  comply  with 
§63.1419(b)(1)(i)(B):  for  equipment  leaks,  comply  with 
§63.181(g)(2)(iii). 


§63.1418  specifies  monitoring  frequency;  not  applicable  to 
equipment  leaks  because  §63.1415  does  not  require 
continuous  monitoring  systems. 


Timeframe  for  submitting  request  is  specified  in  §63.141 9(f) 
or  (g);  not  applicable  to  equipment  leaks  because 
§63.1415  (through  reference  to  subpart  H  of  this  part) 
specifies  acceptable  alternative  methods. 

Contents  of  request  are  specified  in  §63.14 19(f)  or  (g). 


This  subpart  OOO  does  not  require  continuous  emission 

monitors. 
Data  reduction  procedures  specified  in  §63.1419(d)  and  (h); 

not  applicable  to  equipment  leaks. 

This  subpart  OOO  does  not  require  an  initial  notification. 


§63.1417  specifies  notification  deadline. 
This  subpart  OOO  does  not  require  opacity  and  visible 
emission  standards. 

§63. 141 9(e)(5)  specifies  Notification  of  Compliance  Status 
requirements. 


§63. 1419(a)  specifies  record  retention  requirements. 
This  subpart  OOO  specifies  recordkeeping  requirements. 
§63. 1400(b)  requires  documentation  of  sources  that  are  not 

affected  sources. 
§63.1419  specifies  recordkeeping  requirements. 

§63. 1419(e)  specifies  performance  test  reporting  require- 
ments; not  applicable  to  equipment  leaks. 

This  subpart  OOO  does  not  require  opacity  and  visible 
emission  standards. 

Except  that  reports  required  by  §63.10(d)(5)(i)  may  be  sub- 
mitted at  the  same  time  as  Periodic  Reports  specified  in 
§63.1419(e)(6).  The  start-up,  shutdown,  and  malfunction 
plan,  and  any  records  or  reports  of  start-up,  shutdown, 
and  malfunction  do  not  apply  to  Group  2  emission  points. 

§63.1419  specifies  reporting  requirements. 


•  The  plan,  and  any  records  or  reports  of  start-up,  shutdown,  and  malfunction  do  not  apply  to  Group  2  emission  points. 

Table  2  to  Subpart  000  of  Part  63— Group  1  Storage  Vessels  at  Existing  and  New  Affected  Sources 


Stored  material 


Aqueous  formaldehyde  

Materials  other  than  aqueous  formaldehyde 


Vessel  capacity  (m^) 


capacity  >  37.85 
capacity  >  38.46 


Vapor  pressure " 
(kPa) 


Acrylamide 

Aniline 

Biphenyl 

Cresol  and  ere: 
Cresol  and  crei 
Cresol  and  ere: 
Cresol  and  ere: 
Diethanolamine 
DImethylformar 
Ethylbenzene  . 
Ethylene  glycol 
Formaldehyde 
Glycol  ethers  . 

Methanol 

Methyl  ethyl  ke 
Methyl  isobutyl 
Naphttialene  .. 

Phenol  

Styrene  

Toluene 

Xylenes  (NOS) 
Xylene  (m-)  .... 

Xylene  (o-) 

Xylene  (p-) 

CAS  No.  =  C 


>  3.24. 

>  16.89. 


Condenser*  .... 
Cartxjn  Adsorb( 

Thermal  Indner 

Catalytic  Incinei 

Boiler  or  Proce 
input  capaelt) 
where  the  ba 
batch  vent  st 
or  used  as  th 


Federal  Register /Vol.  63,  No.  239 /Monday,  December  14.  1998 /Proposed  Rules 


68899 


aks,  comply  with 
<s,  comply  with 


lot  applicable  to 
}es  not  require 


d  in  §63.1419(0 
leaks  because 
H  of  this  part) 


nuous  emission 
1419(d)  and  (h); 

notification. 

aty  and  visible 
npliance  Status 


ements. 
jquirements. 
ces  that  are  not 

nts. 

sorting  require- 

%  and  visible 


(i)  may  be  sub- 
)rts  specified  in 
ind  malfunction 
-up,  shutdown, 
mission  points. 


Table  2  to  Subpart  CXDO  of  Part  63— Group  1  Storage  Vessels  at  Existing  and  New  Affected  Sources— 

Continued 


Stored  material 

Vessel  capacity  (m') 

Vapor  pressure  • 
(kPa) 

capacity  >  340.69  

>3.10. 

I  •  Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 

Table  3  to  Subpart  OOO  of  Part  63— Known  Organic  Hazardous  Air  Pollutants  (HAP)  Frok/i  the 
Manufacture  of  Amino/Phenolic  Resins  Organic  HAPCAS  Number 


Organic  HAP 


Acrylamide 

Aniline 

Biphenyl 

Cresol  and  cresylic  acid  (mixed) 

Cresol  and  cresylic  acid  (m-)  

Cresol  and  cresylic  acid  (o-)  

Cresol  and  cresylic  acid  (p-)  

Diethanolamine 

Dimethylformamide 

Ethylbenzene 

Ethylene  glycol  

Formaldehyde 

Glycol  ethers  

Methanol 

Methyl  ethyl  ketone  

Methyl  isobutyl  ketone 

Naphthalene 

Phenol  

Styrene 

Toluene 

Xylenes  (NOS)  

Xylene  (m-) 

Xylene  (o-) 

Xylene  (p-) 


CAS  number 


79-06-1 

62-53-3 

92-52-4 

1319-77-3 

108-39-4 

95-^8-7 

106-44-5 

111^2-2 

68-12-2 

100-41-4 

107-21-1 

50-00-0 

0 

67-56-1 

78-93-3 

108-10-1 

91-20-3 

108-95-2 

100-42-5 

108-88-3 

133Q-20-7 

108-38-3 

95-47-6 

106-42-3 


Table  4,  subpart 

FHAP 

(Y/N) 


No  . 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No  . 

No  . 

Yes 

No  . 

Yes 

No  . 

Yes 

Yes 

Yes 

Yes. 

Yes. 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes  . 


Table  9, 

subpart 

Table  8,  subpart 

GHAP 

GHAP 

(Y/N) 

(Y/N) 

No  . 

No. 

No  . 

No. 

Yes 

No. 

No  . 

No. 

No  . 

No. 

No  . 

No. 

No  . 

No. 

No  . 

No. 

No  . 

No. 

Yes 

Yes. 

No  . 



No. 

No  . 

No. 

No  . 

No. 

Yes 

No. 

Yes 

No. 

Yes 

No. 

Yes. 

No. 

No  .. 

No. 

Yes. 

No. 

Yes. 

Yes. 

No  .. 

No. 

Yes. 

Yes. 

Yes* 

No. 

Yes. 

Yes. 

CAS  No.  =  Chemical  Abstract  Registry  Number. 


Table  4  to  Subpart  OOO  of  Part  63— Batch  Process  Vent  Monitoring  Requirements 


Control  device 


Scrubber* 


Absorber » 


Condenser* 

Carbon  Adsorber* 


Thermal  Incinerator  . 
Catalytic  Indnerator 


Boiler  or  Process  Heater  with  a  design  heat 
input  capacity  less  than  44  megawatts  and 
where  the  batch  process  vents  or  aggregate 
batch  vent  streams  are  not  introduced  with 
or  used  as  the  primary  fuel. 


Parameters  to  be  monitored 


pH  of  scrubber  effluent,  and 

Scrubber  Ik^ukl  and  gas  flow  rates 

Exit  temperature  of  the  absorbing  liquid,  and  .. 

Exit  specific  gravity  for  the  absorbing  liquid 

Exit  (product  skfe)  temperature  

Total  regeneration  stream  mass  flow  during 
carbon  bed  regeneration  cycle(s),  and. 

Temperature  of  the  cartxjn  bed  after  regenera- 
tion and  within  15  minutes  of  completing 
any  cooling  cycle(s). 

Firebox  temperature"^  

Temperature  upstream  and  downstream  of  the 

catalyst  bed. 
Firebox  temperature"^  


Frequency/recordkeeping 
requirements 


as      specified 


as 


as 


as 


specified 
specified 
specified 


Continuous      records 
§63.1408(e)(1).'' 

Continuous       records 
§63. 1408(e)(1).'' 

Continuous       records 
§6}.1408(e)(1).>' 

Continuous       records 
§63. 1408(e)(1).'' 

Continuous      records 
§  63.1408(e)(1).'' 

Record  the  total  regeneration  stream  mass 
flow  for  each  cartx)n  bed  regeneratkjn  cycle. 

Record  the  temperature  of  the  cartwn  bed 
after  each  regeneraton  and  within  15  min- 
utes of  completing  any  cooling  cycle(s). 


as      specified 


in 


in 


in 


in 


in 


Continuous  records 
§63.1408(e)(1).'' 

Continuous  records 
§63.1408(e)(1).'> 

Continuous  records 
§63. 1408(e)(1).'' 


as 


as 


as 


spectfied 
specified 
specified 


in 


in 


in 
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Table  4  to  Subpart  000  of  Part  63— Batch  Process  Vent  Monitoring  Requirements— Continued 


Control  device 


Flare 


All  Control  Devices 


Saubber,  Absorber,  Condenser,  and  Carbon 
Adsorber  (as  an  alternative  to  the  require- 
ments previously  presented  in  this  table). 


Parameters  to  be  monitored 


Presence  of  a  flame  at  the  pilot  light 


Presence  of  flow  diverted  to  the  atmosphere 
from  the  control  device  or. 


Monthly  inspections  of  sealed  valves 

Concentration  level  or  reading  indicated  by  an 
organic  monitoring  device  at  the  outlet  of 
the  control  device. 


Frequency/recordkeeping 
requirements 


Hourly  records  of  whether  the  monitor  was 
continuously  operating  during  batch  emis- 
sion episodes,  or  portions  thereof,  selected 
for  control  and  whether  the  pilot  flame  was 
continuously  present  during  said  periods. 

Hourly  records  of  whether  the  flow  indicator 
was  operating  during  batch  emission  epi- 
sodes, or  portions  thereof,  selected  for  con- 
trol and  whether  flow  was  detected  at  any 
time  during  said  periods  as  specified  in 
§63. 1408(e)(3). 

Records  that  monthly  inspections  were  per- 
formed as  specified  in  §63.1408(e)(4)(i). 

Continuous  records  as  specified  in 
§63.141 1(e)(1).'' 


» Alternatively,  these  devices  may  comply  with  the  organic  monitoring  device  provisions  listed  at  the  end  of  this  table. 
""Continuous  records"  is  defined  in  §63.111. 

<:  Monitor  may  be  installed  in  the  firebox  or  in  the  ductworf<  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchange  is  en- 
countered. 


•jiyote  that  the 
IFR  Doc.  98-27: 
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Table  5  to  Subpart  OOO  of  Part  63— Operating  Parameter  Levels 


Device 


Scrubber 
Absorber 


Condenser 

Cartx)n  absorber 


Thermal  incinerator  , 
Catalytic  incinerator 


Boiler  or  process  heater  

Other  devices  (or  as  an  alternate  to  the  re- 
quirements previously  presented  in  this 
table)'. 


Parameters  to  be  monitored 


pH  of  scrubber  effluent;  and  scrubber  liquid 
and  gas  flow  rates. 

Exit  temperature  of  the  absorbing  liquid;  and 
exit  specific  gravity  of  the  absorbing  liquid. 

Exit  temperature  

Total  regeneration  stream  mass  flow  during 
cartxjn  bed  regeneration  cycle;  and  tem- 
perature of  the  cartx)n  bed  after  regenera- 
tion (and  within  15  minutes  of  completing 
any  cooling  cycle(s)). 

Firebox  temperature  

Temperature  upstream  and  downstream  of  the 
catalyst  bed. 

Firetwx  temperature  

HAP  concentration  level  or  reading  at  outlet  of 
device. 


Established  operating 
parameter(s) 


Minimum  pH;  and  minimum  liquid/gas  ratio 

Minimum  temperature;  and  minimum  specific 
gravity 

Maximum  temperature 

Maximum  mass  flow;  and  maximum  tempera- 
ture 


Minimum  temperature 

Minimum  upstream  temperature;  and  minimum 

temperature  difference  across  the  catalyst 

bed 
Minimum  temperature 
MaxirTHim  HAP  concentration  or  reading 


» Concentration  is  measured  instead  of  an  operating  parameter. 

Table  6  to  Subpart  000  of  Part  63— Reports  Required  by  This  Subpart 


Reference 


§63.141 9(b)  and  Subpart  A  of  this  part 
63.1419(e)(3)  


63.1419(e)(5) 
63.1419(e)(6) 


63.1419(e)(6)(xii) 
63.1419(e)(7)(i)  .. 


63.1419(e)(7)(iii) 


Description  of  report 


Refer  to  Table  1  and  Subpart  A  of  this  part 
Precompliance  Report  


Notification  of  Compliance  Status 
Periodic  Reports  


Quarteriy  reports  upon  request  of  the  Adminis- 
trator. 
Storage  Vessels  Notification  of  Inspection 


Notification  of  Change  in  the  Primary  Product 


Due  date 


Refer  to  Subpart  A  of  this  part 

Existing  affected  sources— 12  months  prior  to 
the  compliance  date.  New  affected 
sources — with  application  for  approval  of 
construction  or  reconstruction. 

Within  150  days  after  the  compliance  date. 

Semiannually,  no  later  than  60  days  after  the 
end  of  each  6-month  period.  See 
§63.1419(e)(6)(i)  for  the  due  date  for  the 
first  report. 

No  later  than  60  days  after  the  end  of  each 
quarter. 

At  least  30  days  prior  to  the  refilling  of  each 
storage  vessel  or  the  inspection  of  each 
storage  vessel. 

For  Notification  under  §63.1400(f)(3)(ii) — noti- 
fication submittal  date  at  the  descretion  of 
the  owner  or  operator.* 


ie  monitor  was 
ng  batch  emis- 
hereof,  selected 
pilot  flame  was 
said  periods, 
e  flow  indicator 
1  emission  epi- 
lelected  for  con- 
detected  at  any 
as   specified   in 
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Table  6  to  Subpart  CX)0  of  Part  63— Reports  Required  by  This  SUbpart— Continued 


Reference 

Description  of  report 

Due  date 

i 

1 

For  Notification  under  §63.1400(f)(4)(ii)— witfi- 
In  6  months  of  making  the  determination. 

'Note  that  the  APPU  remains  subject  to  this  subpart  until  the  notification  under  §63.1400(f)(3)(i)  is  made. 


|FR  Doc.  98-27385  Filed  12-11-98;  8:45  am) 

BILUNG  CODE  6660-60-P 


exchange  is  en- 


jld/gas  ratio 
inimum  specific 

cimum  tempera- 


s;  and  minimum 
ss  the  catalyst 


le  end  of  each 

efilling  of  each 
sction  of  each 

0(f)(3)(ii)— noti- 
3  descretion  of 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1, 13,  22,  24,  26,  27, 
80,  87,  90,  95,  97,  and  101 

[WT  Docket  No.  98-20;  WT  Docket  No.  96- 
188;  RM-8677;  FCC  98-234] 

Facilitate  the  Development  and  Use  of 
ttie  Universal  Licensing  System  in  the 
Wireless  Telecommunications 
Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document  the 
Commission  consolidates  its  licensing 
rules  into  a  single  set  of  rules  for  all 
wireless  radio  services.  The 
Commission  establishes  a  streamlined 
set  of  rules  that  minimizes  filing 
requirements;  eliminates  redundant, 
inconsistent,  or  unnecessary  submission 
requirements;  and  assures  ongoing 
collection  of  reliable  licensing  and 
ownership  data.  The  intended  effect  is 
to  facihtate  the  development  and  use  of 
the  universal  Ucensing  system  in  the 
wireless  telecommunications  services. 
DATES:  Effective  February  12,  1999, 
except  for  §§90.683,  90.763,  101.61, 
87.347,  101.701,  22.709(b)(2), 
22.803(b)(2),  22.929(b)(2).  22.875(d)(5), 
80.511,  80.21.  80.513.  80.605.  80.533. 
87.215.  90.625,  80.33,  80.53,  80.469,  and 
22.105  which  contain  modified 
information  collection  requirements  and 
will  not  become  effective  until  approved 
by  the  Office  of  Management  and 
Budget.  The  FCC  will  publish  a 
document  announcing  the  effective  date 
of  these  sections  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbert  E.  Nixon,  Jr.,  Policy  and  Rules 
Branch,  Commercial  Wireless  Division. 
Wireless  Telecommunications  Bureau, 
at  (202)  418-7240  or  Susan  Magnotti. 
Policy  and  Rules  Branch.  Public  Safety 
and  Private  Wireless  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0871. 

SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  in  WT  Docket  No.  98- 
20.  WT  Docket  No.  96-188.  and  RM- 
8677  adopted  September  17. 1998  and 
released  October  21. 1998,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  Twelfth  Street, 
SW,  Washington  DC.  The  complete  text 
may  be  purchased  from  the 
Conunission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW.  Washington 
DC  20036  (202)  857-3800.  The 
document  is  also  available  via  the 


internet  at  http://www.fcc.gov/Bureaus/ 
Wireless/Orders/1998/index.html. 

Synopsis  of  Report  and  Order 

I.  Introduction 

In  this  Report  and  Order  [R&-0),  the 
Commission  consolidates,  revises,  and 
streamlines  the  rules  governing 
application  procedures  for  radio 
services  licensed  by  the  Wireless 
Telecommunications  Bureau  (WTB  or 
Bureau).  This  R&-0  will  facilitate  the 
Commission's  ongoing  development  of 
Universal  Licensing  System  (ULS).  an 
integrated  database  and  automated 
processing  system  to  support  electronic 
filing  of  applications,  collection  of 
licensing  information,  and  public  access 
to  such  information  for  all  wireless 
services  licensed  by  the  Bureau.  The 
Commission  is  replacing  eleven  separate 
WTB  licensing  databases  widi  a  new 
integrated  licensing  system  and 
database.  ULS  will  support  full 
electronic  filing  of  all  licensing-related 
appUcations  and  other  filings  associated 
with  such  applications  (e.g., 
amendments  and  modifications,  waiver 
requests,  and  applications  for  transfer 
and  assignment  of  licenses).  The 
Commission  consolidates  the  wireless 
radio  services  licensing  rules  in  a  single 
section  of  part  1 ,  to  the  extent 
practicable. 

In  addition,  ULS  vdll  make  licensing 
information  both  more  accessible  and 
more  usable  by  Commission  staff  in 
carrying  out  our  regulatory 
responsibilities.  Similarly.  ULS  will 
enhance  the  availabihty  of  licensing 
information  to  the  public,  which  will 
have  on-line  access  to  ULS  by  dialing 
into  the  Commission's  wide  area 
network  (WAN)  and  using  any  World 
Wide  Web  (WWW)  browser.  License 
applicants  will  be  charged  normal  filing 
fees  for  filing  applications  under  ULS. 
but  will  save  time  and  resources  by 
fiUng  electronically.  For  other  uses  of 
ULS.  e.g.,  persons  performing  research, 
the  Commission  will  charge  for  on-line 
access.  These  charges  will  be  limited  to 
the  amount  necessary  solely  to  recover 
the  Commission's  costs  of  maintaining 
ULS.  including  the  cost  of  protecting  the 
security  of  the  system  from  outside 
tampering. 

ULS  will  provide  greater  access  to 
persons  with  disabiUties.  ULS  will 
incorporate  several  features  that  will 
enable  persons  with  disabilities  to  use 
the  electronic  filing  and  public  access 
functions.  The  technical  support  hotline 
will  have  Text  Telephone  capabilities 
for  the  hearing  impaired.  ULS  will  allow 
sight  impaired  individuals  access  to 
Interactive  Voice  Response  Technology, 
which  will  allow  applicants  to 


determine  the  status  of  pending  license 
applications  through  a  touch  tone 
telephone. 

II.  Discussion 

A.  Electronic  Filing  and  New  Forms 
1.  ConsoUdation  of  Application  Forms 

Background.  Presently  there  are  over 
40  different  forms  used  in  the  WTB 
application  and  licensing  process.  The 
Commission  replaces  them  with  four 
new  forms  that  have  been,  developed 
specifically  for  ULS:  FCC  Forms  601. 
602.  603.  and  605. 

Discussion.  These  forms  are:  (1)  FCC 
Form  601  (Long-form  Application  for 
Authorization)  will  replace  the  Form 
600,  and  will  be  used  by  the  majority  of 
applicants  to  file  initial  license 
applications,  as  well  as  filings  for 
modification,  renewal,  special 
temporary  authority,  or  other  routine 
applications.  (2)  FCC  Form  602 
(Wireless  Telecommunications  Bureau 
Ownership  Form)  will  be  used  to  submit 
initial  and  updated  ownership 
information  for  those  wireless  radio 
services  that  require  the  submission  of 
such  information.  (3)  FCC  Form  603 
(Application  for  Assignment  of 
Authorization)  will  be  used  for 
requesting  approval  of  assignment  of 
hcenses  and  transfers  of  control  of 
licensees,  including  partitioning  and 
disaggregation  requests.  (4)  FCC  Short 
Form  605  (Short-Form  Application  for 
Authorization  in  the  Ship,  Aircraft, 
Amateur.  Restricted,  and  General 
Mobile  Radio  Services,  as  well  as  for 
Commercial  Radio  Operator  Licenses) 
will  be  used  as  a  short-form  appHcation 
for  applicants  who  are  not  presently 
required  to  submit  extensive  technical 
data  to  receive  a  license. 

The  Commission  eliminates  the 
separate  long-form  filing  requirement 
for  winning  bidders  after  the  completion 
of  an  auction.  Parties  can  routinely  file 
a  single  application  to  authorize  all 
licenses  won  at  auction.  The 
Commission  will  continue  to  use  the 
auction  short-form  application  (FCC 
Form  175)  and  the  antenna  registration 
form  (FCC  Form  854). 

2.  Mandatory  Electronic  Filing 

Background.  ULS  has  the  capabifity  to 
accept  electronically  filed  applications 
in  all  wireless  radio  services.  The 
Commission's  has  consistently 
encouraged  electronic  filing.  With  the 
advent  of  ULS,  the  Commission  will 
have  the  abiUty  to  accept  electronic 
filing  of  all  forms  used  for  wireless  radio 
services. 

Discussion.  The  Commission  will 
require  mandatory  electronic  filing  for 
all  services  that  are  licensed  by  auction. 


service-spe 
announcin 
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This  approach  is  consistent  with  our 
prior  decision  in  the  Part  1  Third  Report 
and  Order  to  require  electronic  filing  for 
FCC  Form  175  applications  filed  prior  to 
auction  and  for  FCC  Form  601 
applications  filed  after  the  auction  by 
winning  bidders.  This  decision  will 
expand  mandatory  electronic  filing  to 
include  other  types  of  applications  in 
auctionable  wireless  services,  including 
transfer  and  assignment  applications, 
renewals,  license  modifications,  waiver 
requests,  and  notifications.  Mandatory 
electronic  filing  will  apply  to  licensees 
in  services  subject  to  auction  even  if  the 
particular  license  was  not  acquired  by 
auction,  e.g.,  cellular  and  paging 
licensees  who  obtained  their  licenses  by 
lottery  must  file  license-related 
applications  and  notifications 
electronically  when  these  mandatory 
filing  requirements  take  effect. 
Mandatory  electronic  filing  also  applies 
to  common  carrier  services  which  are 
not  subject  to  auction  because  they 
operate  on  shared  spectrvun  (e.g.,  CMRS 
licenses  operating  on  shared  929  MHz 
paging  channels  or  Business  Radio 
frequencies  below  800  MHz).  Common 
carriers  generally  have  the  resources 
and  technical  capacity  to  support 
electronic  filing. 

We  will  not  impose  the  mandatory 
filing  requirements  adopted  in  this 
order  for  services  that  are  subject  to 
licensing  by  auction  and  for  common 
carrier  services  subject  to  auction  imtil 
(1)  July  1,  1999.  or  (2)  six  months  after 
application  processing  in  ULS  begins  for 
that  service,  whichever  is  later.  The 
Wireless  Bureau  will  continue  to  release 
service-specific  public  notices 
announcing  the  relevant 
commencement  date  for  the  processing 
of  apphcations  in  ULS.  This  transition 
period  will  provide  a  reasonable  time 
for  wireless  services  applicants  and 
licensees  to  make  the  transition  to 
electronic  filing. 

Manual  filing  will  continue  to  be  an 
option  for  applicants  and  licensees  in 
the  following  categories:  (1)  The  Part  90 
[  Private  Land  Mobile  Radio  services  for 
'  shared  spectrum,  spectrum  in  the  public 
safety  pool  below  746  MHz,  and 
spectrum  in  the  public  safety  allocation 
above  746  MHz  (however.  Commission- 
certified  frequency  coordinators  must 
file  electronically;  see  the  following 
paragraph);  (2)  the  Part  97  Amateur 
Radio  Service  (however.  Volunteer 
Examination  Coordinators  must  file 
electronically;  see  the  following 
paragraph);  (3)  the  Part  95  General 
Mobile  Radio  Service  and  Personal 
Radio  Service  (excluding  218-219  MHz 
Service  licenses);  (4)  the  Part  80 
Maritime  Services  (excluding  the  VHF 
156-162  MHz  PubUc  Coast  Stations);  (5) 


the  Part  87  Aviation  Services;  (6)  Part  13 
Commercial  Radio  Operators;  and  (7) 
Part  101  licensees  who  are  also 
members  of  any  of  the  foregoing  classes. 
This  decision  could  be  subject  to  future 
modification.  We  may  extend 
mandatory  electronic  filing  to  any 
wireless  service  where  we  find  that 
electronic  filing  is  both  operationally 
feasible  and  cost-effective  for  licensees 
and  applicants  in  that  service.  Adoption 
of  mandatory  electronic  filing 
requirements  for  such  services  will  not 
require  further  notice  and  comment,  but 
we  will  provide  at  least  six  months 
public  notice  before  such  a  requirement 
will  take  effect. 

The  Commission  also  notes  that  in  a 
number  of  the  above  services,  wireless 
applications  must  be  coordinated  prior 
to  being  filed  and  are  often  filed  by  the 
frequency  coordinator  on  the  applicant's 
behalf.  Therefore,  where  fi^quency 
coordinators  or  other  Commission- 
certified  entities  such  as  Amateur  Radio 
volunteer  examiner-coordinators  (VECs) 
must  file  such  applications  must  be 
filed  electronically.  Electronic  filing  by 
coordinators  will  also  provide  an 
alternative  for  wireless  services 
applicants  and  licensees  who  are 
reluctant  to  file  electronically 
themselves,  and  will  increase  the 
Commission's  processing  efficiency 
because  a  large  percentage  of 
applications  will  be  filed  by  frequency 
coordinators. 

The  Commission  recognizes  that  some 
applicants  may  not  have  access  to 
computers  with  the  hardware  and 
capability  to  use  the  software  necessary 
to  submit  their  applications 
electronically,  particularly  since 
electronic  filing  will  be  accomplished 
by  dial-in  procedures  and  not  over  the 
Internet.  We  will  maintain  computers  at 
our  Washington,  D.C.,  offices  for  the 
public  to  use  to  perform  research  and 
file  forms  or  pleadings  electronically. 

3.  Copy  and  Microfiche  Requirements 

Discussion.  The  Commission 
eliminates  the  current  copy  and 
microfiche  requirements.  Whether 
applications  or  pleadings  are  filed 
electronically  or  manually,  all 
information  will  be  available  online  to 
interested  parties.  After  implementation 
of  ULS,  any  data  that  is  filed  manually 
will  be  entered  or  scanned  as  necessary. 

4.  FiUng  of  Pleadings  Associated  with 
Applications 

Discussion.  The  Commission  will 
allow  electronic  filing  of  pleadings 
regarding  wireless  radio  service 
apphcations.  ULS  has  the  ability  to 
allow  interested  parties  to  file  pleaaings 
electronically,  including  petitions  to 


deny,  petitions  for  reconsideration, 
applications  for  review,  comments  and 
subsequently  filed  pleadings  related  to 
such  filings.  ULS  allows  waiver  requests 
to  be  filed  electronically  on  FCC  Forms 
601,  603  or  605.  Parties  submitting 
pleadings  via  ULS  must  serve  paper 
copies  on  all  interested  parties. 

5.  Letter  Requests 

Background.  The  Commission's  rules 
ciurently  permit  licensees  in  some 
wireless  services  to  request  certain 
actions  by  letter  instead  of  with  a  formal 
application  filing.  Each  year  WTB 
receives  thousands  of  letter  requests 
which  must  be  processed  manually.  In 
addition,  section  308(a)  of  the 
Communications  Act  of  1934,  as 
am'ended  (Commiuiications  Act)  states 
that  formal  applications  are  not  required 
during  national  emergencies  or  imder 
other  exceptional  circumstances 
(Special  Situations),  47  U.S.C.  308(a). 
This  provision  is  not  to  be  confused 
with  the  filing  of  requests  for  special 
temporary  authority  under  section 
309(f)  of  the  Communications  Act,  47 
U.S.C.  309(f). 

Discussion.  The  Commission 
eliminates  letter  filings  for  applications, 
modifications,  renewals,  amendments, 
extensions,  cancellations,  special 
temporary  authorizations,  and  name  and 
address  changes,  except  for  the  Special 
Situations  set  forth  in  section  308(a)  of 
the  Communications  Act.  The  forms  are 
widely  available  to  the  pub  fie  on  the 
FGC's  web  page,  via  toll  free  telephone 
number,  and  through  a  fax-on-demand 
service,  and  their  use  will  be  far  less 
burdensome  for  the  public  than  drafting 
a  ietter  request.  Using  a  form  instead  of 
a  letter  will  also  enable  Commission 
staff  to  handle  requests  more  quickly 
and  accurately.  The  Commission  also 
notes  that  even  if  meinually  filed  the 
ULS  form  is  more  likely  than  a  letter  to 
be  sent  directly  to  the  appropriate 
Biueau  and  division  for  processing. 
Licensees  may  still  request  special 
temporary  authority  by  telephone  or 
FAX  for  emergencies  or  natural 
disasters.  There  will  be  no  fees  for  use 
of  the  forms  for  non-feeable  reque'j's, 
such  as  an  address  change. 

B.  Standardization  of  Practices  and 
Procedures  for  WTB  Applications  and 
Authorizations 

1.  Overview — Consolidation  of 
Procedural  Rules  in  Part  1 

Background.  In  the  past,  the 
Commission  has  adopted  service- 
specific  rules  and  procedures  for 
processing  applications  in  each  wireless 
service,  which  are  for  the  most  part  set 
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forth  in  separate  rule  parts  pertaining  to 
each  service. 

Discussion.  The  Commission 
consolidates  the  existing  procedural 
rules  for  the  wireless  radio  services  into 
unified  rules,  located  in  part  1,  that  will 
be  tailored  to  the  new  ULS  database. 
Moreover,  the  Commission  proposes  to 
ehminate  unnecessary  or  outdated 
procedural  rules  and  conform 
inconsistent  procedures  to  the  extent 
feasible.  The  Commission  notes  that 
adopting  a  single  set  of  procedural  rules 
tailored  to  ULS  will  also  make  the 
licensing  process  more  efficient  and 
user-friendly.  For  example,  apphcants 
seeking  multiple  licenses  in  the  same 
service  or  in  more  than  one  service  will 
be  able  to  submit  basic  licensee 
information  (e.g..  name,  address, 
ownership  information)  only  once,  and 
ULS  can  automatically  incorporate  this 
information  into  all  subsequent 
applications  associated  with  the  same 
applicant. 

2.  Standardization  of  Major  and  Minor 
Filing  Rules 

Background.  Under  current  WTB 
rules,  the  standards  for  distinguishing 
between  major  and  minor  filings, 
particularly  amendments  to  applications 
and  modifications  of  licenses,  have  been 
addressed  on  a  service-specific  basis. 
The  distinction  between  major  and 
minor  filings  has  significant  procedural 
consequences  in  the  application 
process,  because  a  major  amendment  to 
an  appHcation  causes  the  apphcation  to 
be  considered  newly  filed,  while  a 
minor  amendment  generally  has  no 
impact  on  the  filing  date.  A  major 
amendment  may  be  subject  to  an 
additional  public  notice  period  (where 
pubhc  notice  is  required)  or  deemed 
untimely  filed  if  the  new  fifing  date  falls 
outside  a  filing  window.  Major 
modifications  are  subject  to  the  same 
public  notice  requirements  as  initial 
applications,  and  typically  require  prior 
Commission  approval  even  where 
public  notice  is  not  required.  Minor 
modifications,  by  contrast,  do  not  trigger 
public  notice  obligations  and  often  do 
not  require  prior  Commission  approval. 
Discussion.  The  Commission  hereby 
adopts  a  single  rule  in  part  1  that 
defines  categories  of  major  and  minor 
changes  for  purposes  of  defining 
whether  an  amendment  to  an 
application  or  a  request  for  license 
modification  is  major  or  minor.  The 
Commission  does  not  revise  the  types  of 
applications  which  require  public 
notice  or  frequency  coordination.  Some 
differentiation  between  services  remains 
necessary  based  on  whether  they  are 
Ucensed  on  a  geographic  area  basis  or  a 
site-specific  basis,  provided  it  complies 


with  the  basic  operational  and  technical 
rules  applicable  to  the  service. 
Therefore,  the  Commission  has  adopted 
a  rule  that  accounts  for  the  differences 
in  geographic  Ucensing  and  site-by-site 
licensing. 

We  define  certain  actions  as  major 
changes  for  all  wireless  services, 
regardless  of  whether  the  service  is 
licensed  geographically  or  on  a  site- 
specific  basis.  We  also  clarify  our 
consolidated  rule  to  maintain 
consistency  with  our  current  service- 
specific  rules  for  major  and  minor 
changes.  Such  major  changes  include 
initial  and  renewal  applications,  non- 
pro  forma  transfers  and  assignments 
(include  partitioning  and  disaggregation 
requests),  applications  that  have 
significant  environmental  effect, 
apphcations  requiring  frequency 
coordination,  and  applications 
requesting  an  additional  fi^quency  or  a 
frequency  block  that  is  not  currently 
licensed  to  the  applicant.  Most  site- 
based  mobile  services  [e.g.,  paging. 
SMR)  hcensees  may  make  changes  to 
internal  sites  without  Commission 
notice  or  approval  provided  that  they  do 
not  expand  the  service  area  or 
interference  contour  of  the  system  as  a 
whole.  Any  request  requiring  frequency 
coordination  will  be  considered  a  major 
modification  including  both  CMRS  and 
FMRS  systems. 

With  respect  to  fixed  point-to-point, 
point-to-multipoint,  and  multipoint-to- 
multipoint  services  licensed  on  a  site- 
specific  basis,  we  adopt  additional 
criteria  for  distinguishing  major  and 
minor  changes  that  are  based  on  the 
distinctive  technical  characteristics  of 
these  wireless  services.  We  will  treat 
multiple  minor  modifications  as  major  if 
the  cumulative  effect  of  these 
modifications  would  be  a  major  change 
to  the  system.  We  will  require 
microwave  licensees  filing  minor 
modifications  to  certify  on  Form  601 
that  the  minor  modifications  do  not  give 
rise  to  a  cumulative  major  modification. 
We  will  allow  licensees  to  implement 
all  minor  changes,  as  defined  in  the 
consolidated  rule,  without  prior 
Commission  approval.  Licensees  must 
notify  the  Commission  within  thirty 
days  of  implementing  the  change.  We 
define  as  minor  changes  all 
amendments  to  applications  and  license 
modifications  that  are  not  specifically 
defined  in  our  rule  as  major.  These 
minor  changes  include  but  are  not 
limited  to:  (1)  Any  pro  forma  transfer  or 
assignment;  (2)  any  name  change  not 
involving  a  change  in  ownership  or 
control  of  the  license;  (3)  changes  to 
administrative  information,  e.g., 
address,  telephone  number,  or  contact 
person:  or  (4)  conversion  of  multiple 


site-specific  licenses  into  a  single  wide- 
area  license,  where  there  is  no  change 
in  the  Ucensee's  composite  interference 
contour  or  service  area.  Prior  approval 
continues  to  be  required  for  pro  forma 
assignments  and  transfers  that  are  not 
subject  to  the  Commission's  forbearance 
policy,  and  for  conversion  of  multiple 
site-specific  licenses  into  a  single  wide- 
area  license. 

3.  Submission  of  Ownership 
Information 

Background.  The  existing  service- 
specific  rules  contain  varying 
requirements  for  submission  of 
ovraership  information  by  wireless 
applicants  and  licensees.  In  the  Part  1 
Third  Report  and  Order,  the 
Commission  required  all  applicants  for 
licenses  or  for  consent  to  assignment  or 
transfer  of  licenses  in  auctionable 
services  to  provide  specific  ownership 
information  with  either  their  short-form 
(FCC  Form  175)  or  long-form 
application  (FCC  Form  601).  See  47  CFR 
1.2112(a). 

Discussion.  ULS  provides  an 
opportunity  to  streamline  the 
Commission's  ownership  disclosure 
requirements.  The  Commission  adopts  a 
consolidated  rule  governing  all 
submissions  of  ownership  information 
by  wireless  applicants  and  licensees. 
The  Commission  will  use  the  new  Form 
602  as  the  common  form  on  which  all 
wireless  applicants  and  licensees, 
subject  to  competitive  bidding,  submit 
required  owTiership  information. 
Common  carrier  licenses  are  subject  to 
auction  under  section  309(j)  of  the  Act 
where  mutual  exclusivity  exists. 
Common  carrier  Ucensees,  including 
CMRS  licensees  operating  on  shared 
spectrum,  who  acquired  their  licenses 
by  lottery  or  by  other  means  besides 
auction  are  subject  to  these  ownership 
reporting  requirements  when  they  apply 
for  assignment,  transfer,  or  renewal  of  a 
license.  Entities  applying  for  an  initial 
license,  renewal  of  license,  and  non-pro 
forma  assignment  or  transfer  of  control, 
would  file  FCC  Form  602 
simultaneously  with  the  relevant  license 
appHcation  (FCC  Form  175,  601,  and 
603).  An  applicant  would  need  to 
submit  only  a  single  FCC  Form  602  in 
connection  with  multiple  applications 
and  could  reference  the  same 
information  in  all  future  applications  - 
without  refiling  the  form.  Licensees 
would  also  use  FCC  Form  602  to 
provide  amended  or  updated  ownership 
information  when  they  reported  the 
consummation  of  a  pro  forma 
assignment  of  license  or  transfer  of 
control  on  FCC  Form  603. 

The  Commission  eliminates  all 
duplicative  and  inconsistent  reporting 
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requirements  in  service-specific  rule 
parts  that  deal  with  auctionable 
services,  e.g.  the  reporting  requirements 
in  part  22.  The  Commission  may  require 
different  or  more  specific  ownership 
information  where  circumstances 
warrant;  e.g.,  applicants  seeking  small 
business  eligibility  for  auction  purposes 
must  typically  file  more  detailed 
information  regarding  ov^iership  and 
financial  structure. 

The  Commission  concludes  that  there 
is  no  need  to  extend  ownership 
reporting  requirements  (FCC  Form  602) 
to  applicants  and  licensees  of 
governmental  entities  or  to  applicants 
and  licensees  in  private,  non- 
auctionable  services.  The  completion  of 
FCC  Form  602  is  also  deemed 
unnecessary  for  the  Amateur  or  General 
Mobile  Radio  Services  or  for 
Commercial  Radio  Operators,  because 
these  services  Eire  essentially  personal  in 
nature. 

4.  Frequency  Coordination  of 
Amendment  and  Modification 
Applications 

Background.  In  services  requiring 
frequency  coordination  in  peirts  90  and 
101  there  are  differing  rules  pertaining 
to  coordination  for  amendments  and 
modifications  that  involve  substantial 
engineering  changes  to  applications. 
Section  90.175  of  the  Commission's 
rules  identifies  numerous  changes  that 
do  not  require  fi^uency  coordination. 
However,  section  101,103(d)  of  the  rules 
requires  all  applicants  seeking  to  amend 
applications  or  modify  their 
authorizations  to  obtain  a  new 
frequency  coordination. 
t  Discussion.  The  Commission  amends 
section  101.103  by  requiring  frequency 
coordination  only  for  those  applicants 
and  licensees  filing  amendments  and 
modifications  that  involve  changes  to 
technical  parameters  that  are  classified 
as  major.  Licensees  making  minor 
changes  to  technical  parameters  would 
only  be  required  to  notify  the 
Commission,  as  well  as  its  frequency 
coordinator  of  the  minor  change. 

5.  Returns  and  Dismissals  of  Incomplete 
or  Defective  Applications 

Background.  Currently,  incomplete  or 
incorrectly  filed  applications  are 
returned  and/or  dismissed  in 
accordance  with  service-specific  rules. 
ULS  will  reduce  filing  errors  by 
assisting  applicants  who  file 
electronically  to  fill  in  all  required 
information.  ULS  will  interactively 
check  that  required  elements  of 
applications  are  completed  and  prompt 
applicants  to  correct  errors.  The 
Commission  anticipates  that  this 
system,  in  combination  with  the 


consolidated  rules  proposed  herein,  will 
result  in  a  higher  percentage  of 
grantable  applications  and  help  to 
ensure  the  integrity  of  the  data  in  the 
licensing  database. 

Discussion.  The  Commission 
conforms  its  filing  rules  for  all  wireless 
radio  services  applicants  so  that  batch, 
interactive,  and,  where  applicable, 
manual  filers  will  be  subject  to  the  same 
requirements  and  procedures  for 
defective  or  incomplete  applications. 
Interactively  filed  applications  will  be 
screened  in  real  time  by  the  ULS 
system;  therefore,  errors  will  be  unlikely 
but  may  occur  in  some  instances  where 
erroneous  information  is  entered.  In  the 
case  of  batch  and  manually  filed 
applications,  incomplete  or  erroneous 
filings  will  not  be  detected  until  after 
the  application  is  filed. 

We  adopt  a  consolidated  rule  in  Part 
1  governing  the  filing  of  incomplete  or 
otherwise  defective  apphcations  in  all 
wireless  services.  Under  the 
consolidated  rule,  as  imder  existing 
rules,  the  Commission  has  the 
discretion  to  return  applications  for 
correction  of  minor  filing  errors,  but  it 
also  has  the  authority  to  dismiss  any 
incomplete  or  defective  application 
without  prejudice.  The  Commission  will 
automatically  dismiss  any  apphcation 
that  is  defective  because  the  applicant 
failed  to  sign  the  application,  failed  to 
pay  the  required  fiUng  fee,  or  filed 
outside  of  the  applicable  filing  window. 
To  ensure  equivalent  treatment  of 
electronically  batch-filed  or  manually 
filed  applications  that  are  luisigned, 
untimely,  or  not  fee-compliant,  such 
applications  will  be  automatically 
dismissed  by  ULS  after  they  are  initially 
entered  into  the  system.  The 
Commission  will  remove  those  sections 
of  the  rules  that  provided  for  return  and 
correction  of  applications  with  errors. 

The  Commission  will  also  dismiss 
batch-filed  and  manually  filed 
applications  with  other  types  of  defects 
that  are  automatically  screened  by  ULS 
when  an  application  is  interactively 
filed,  e.g.,  missing  technical  data  or 
technical  parameters  that  are 
inconsistent  with  the  rules  (where  no 
waiver  request  is  filed).  Such  dismissal 
will  be  without  prejudice  to  the  right  of 
the  applicant  to  refile,  provided  the 
relevant  application  window  remains 
open.  While  we  wall  generally  dismiss 
defective  or  incomplete  applications,  we 
retain  the  discretion  to  return  an 
application  for  correction  if 
circumstances  warrant.  In  such  cases, 
we  will  return  the  apphcation  to  the 
applicant.  The  applicant  will  then  have 
thirty  days  from  the  date  the  notification 
is  sent  to  file  an  amended  application 
correcting  the  defect.  We  also  delete 


those  service-specific  rules  that 
provided  a  longer  period  for  applicants 
to  submit  corrections. 

When  em  application  is  returned  for 
correction,  the  Commission  will  hold 
the  application  for  the  designated 
period  so  that  a  corrected  application 
may  be  filed.  If  the  applicant  files  a 
timely  corrected  application,  it  will 
ordinarily  be  processed  as  a  minor 
amendment  in  accordance  with  the 
Commission's  rules.  Thus,  it  will  have 
no  effect  on  the  initial  filing  date  of  the 
apphcation  or  the  applicant's  filing 
priority.  If,  however,  the  amendment 
made  by  the  apphcant  is  not  a  simple 
correction  but  constitutes  a  major 
amendment  to  the  application,  it  will  be 
governed  by  the  rules  and  procedures 
appUcable  to  major  amendments,  i.e.,  it 
will  be  treated  as  a  new  application 
with  a  new  filing  date.  Finally,  if  the 
applicant  fails  to  submit  an  amended 
application  within  the  period  specified 
in  the  notification,  the  apphcation  will 
be  subject  to  dismissal  for  failure  to 
prosecute. 

The  Commission  also  defined  how 
ULS  will  handle  confidential 
attachments.  To  ensure  that  these 
attachments  are  kept  confidential  in 
ULS,  the  Commission  adopts  the 
following  security  measures:  (1)  Any 
attachment  designated  as  confidential 
will  not  be  accessible  fitjm  pubficly 
available  query  utilities;  and  (2)  a 
special  user  name  and  password  will  be 
required  for  Commission  employees  to 
view  confidential  attachments.  To 
provide  the  same  treatment  under  ULS 
as  under  the  current  system,  the 
Commission  proposes  that  if  the  request 
for  confidential  treatment  is  denied,  the 
apphcant  would  be  informed  and  the 
attachments  in  question  be  deleted  from 
the  ULS  database. 

6.  Discontinuation  of  "Reinstatement" 
Applications 

Background.  Presently,  licensees  in 
the  Private  Land  Mobile  Services  and 
Fixed  Microwave  Radio  Services  who 
do  not  file  a  timely  renewal  application 
are'given  a  30-day  period  following  the 
expiration  of  their  licenses  in  which  to 
request  reinstatement.  See  47  CFR 
1.926(c).  This  practice  is  inconsistent 
with  other  wireless  radio  service 
licensing  rules  where  reinstatement  is 
not  permitted.  See,  e.g..  17  CFR  22.145, 

Discussion.  The  Commission  will 
provide  pre-expiration  letters  of 
reminder  to  all  wireless  radio  services 
licensees  by  regular  mail.  The 
Cortunission  thereby  eliminates  the 
reinstatement  period  in  those  services 
that  currently  allow  reinstatement 
applications.  This  change  does  not 
affect  the  five-yeeir  grace  period  within 
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which  holders  of  Commercial  Radio 
Operator  licenses  may  renew  expired 
licenses  without  retaking  the  required 
examination.  See  47  CFR  13.13(b). 
Specifically,  the  Commission  will  send 
letters  of  reminder  to  all  wireless  radio 
service  licensees,  both  site-specific  and 
geographic  area  licensees,  90  days 
before  the  expiration  of  their  licenses. 
Under  the  newly  adopted  rules:  (1) 
Licensees  will  receive  notification  that 
their  licenses  are  about  to  expire  and, 
therefore,  should  be  responsible  for 
submitting  timely  renewal  applications; 
and  (2)  interactive  electronic  filing  will 
make  it  easier  for  all  licensees  to  timely 
file  renewal  applications.  In  addition, 
Commission  forms  are  widely  available 
to  the  public  on  the  FCC's  web  page, 
http.7/www.fcc.gov/formpage.html;  via 
toll  free  telephone  number,  1-800-418- 
3676;  through  fax-on-demand  service, 
(202)  418-0177;  and  via  a  toll  free  TTY 
number,  202^18-7238.  We  will  not 
implement  this  decision  to  eliminate 
reinstatement  applications  for  any 
vdreless  service  until  (1)  July  1,  1999,  or 
(2)  six  months  after  the  commencement 
of  apphcation  processing  in  ULS  for  that 
service r^whichever  is  later.  This 
transition  period  will  provide  a 
reasonable  time  for  applicants  and 
licensees  to  familiarize  themselves  with 
this  procedure. 

Although  a  Ucense  expires 
automatically  on  the  date  specified  on 
the  individual  license,  ULS  will  not 
show  a  license  expiration  as  final  until 
approximately  thirty  days  after  the 
renewal  deadline.  After  the  license 
expiration  the  previous  licensee  may 
file  a  new  application  for  use  of  those 
frequencies  subject  to  any  service 
specific  rules.  Once  that  thirty-day 
period  has  elapsed,  or  the  prior  holder 
of  the  license  files  a  new  application  for 
that  spectrum,  the  license  vnll  then  be 
available  for  the  Commission  to  reassign 
by  competitive  bidding  or  other  means 
according  to  the  rules  of  the  particular 
service. 

7.  Construction  and  Coverage 
Verification 

Background.  In  all  wireless  radio 
services,  licensees  are  subject  to 
construction  and,  in  some  instances, 
coverage  requirements,  and  are  subject 
to  automatic  license  cancellation  if 
these  requirements  are  not  met. 
Different  procedures  have  evolved  in 
different  services  for  verifying  whether 
licensees  have  in  fact  met  these 
requirements. 

Discussion.  Licensees  may  also 
construction  notifications  electronically 
using  FCC  Form  601.  The  Commission 
will  send  each  licensee  via  regular  mail 
a  reminder  letter  90  days  before  the 


applicable  construction  or  coverage 
deadline.  Licensees  would  then  verify 
that  they  have  met  these  requirements 
by  updating  their  FCC  Form  601  already 
on  file  with  ULS.  The  Commission  notes 
that  the  notification  procedure  proposed 
is  not  intended  to  replace  the  basic 
construction  and  coverage  requirements. 
Thus,  even  if  a  licensee  does  not  receive 
a  reminder  letter,  it  remains  obligated  to 
meet  its  construction  and  coverage 
benchmarks  and  cannot  site  the  lack  of 
notification  as  an  excuse  for  non- 
compliance. 

The  Commission  will  require 
notifications  filed  by  wireless  radio 
services  licensees,  subject  to 
competitive  bidding,  to  be  filed 
electronically.  Licensees,  exempt  from 
mandatory  electronic  filing,  must  file 
their  notifications  manually  on  Form 
601.  If  a  hcensee  does  not  file  the 
required  notification  of  completion  of 
construction  or  satisfaction  of  the 
coverage  requirements,  ULS  will  send  a 
letter  advising  the  licensee  of  the 
termination  of  the  authorization.  ULS 
will  then  generate  a  pubhc  notice 
announcing  the  termination,  which 
would  be  deemed  final  30  days  after  the 
public  notice  date. 

The  Commission  hereby  requires 
wireless  radio  licensees  to  certify 
compliance  with  construction 
requirements  relating  to  modification 
applications  that  involve  additional 
frequencies.  The  Commission  also 
requires  fixed  microwave  licenses 
awarded  on  a  site-by-site  basis  to  certify 
compliance  with  construction 
requirements  for  additional  or  increased 
service  area  coverage  (e.g.,  a  new 
station,  a  change  in  antenna  height  or 
EIRP).  In  addition,  the  Commission 
amends  section  101.63  of  the  rules,  47 
CFR  101.63.  to  require  fixed  microwave 
licensees  to  file  a  further  modification 
application  if  they  fail  to  construct  a 
granted  modification. 

We  will  not  implement  this  decision 
on  construction  notification  for  any 
wireless  service  until  (1)  July  1,  1999,  or 
(2)  six  months  after  the  commencement 
of  application  processing  in  ULS  for  that 
service,  whichever  is  later.  This 
transition  period  will  provide  a 
reasonable  time  for  applicants  and 
hcensees  to  familiarize  themselves  with 
this  procedure. 

8.  Assignments  of  Authorization  and 
Transfers  of  Control 

Background.  The  Communications 
Act  requires  the  Commission  to  approve 
assignments  of  licenses  and  transfers  of 
control  of  licensees.  See  47  U.S.C. 
310(d).  In  the  wireless  radio  services, 
the  Commission  currently  process 
applications  for  proposed  assignments 


and  transfers  of  control  in  two  ways. 

Following  the  approval  of  the 
assigrunent  or  transfer,  the  licensee 
must  then  file  a  notification  with  the 
Commission  that  the  transaction  has 
been  consummated,  at  which  point  the 
Bvu^au  amends  its  licensing  database. 
We  note  that  we  recently  exercised  our 
forbearance  authority  for  certain  pro 
forma  transfers  of  control  and 
assignments  or  licenses  involving 
telecommunications  service  providers 
hcensed  by  the  Wireless 
Telecommunications  Bureau. 

Discussion.  The  Commission  hereby 
consolidates  the  transfer  and  assignment 
rules  for  all  wireless  services  in  part  1, 
and  eliminates  inconsistencies  between 
the  procedures  that  currently  govern 
CMRS  and  microwave  licenses.  First, 
the  Commission  proposes  to  replace  the 
multiple  existing  forms  for  transfers  and 
assignments  in  the  various  services  with 
FCC  Form  603  for  assignment  of 
licenses  and  transfers  of  control.  See 
proposed  rule  47  CFR  1.948. 

Tne  Commission  hereby  conforms  the 
rules  with  respect  to  post-transaction 
notification  that  a  Commission- 
approved  transfer  or  assignment  has 
been  consummated.  The  Commission 
will  require  post-consiunmation 
notification  prior  to  changing  the 
database  to  reflect  the  grant.  See 
proposed  rule  47  CFR  1.948.  With  the 
advent  of  ULS,  the  post-consummation 
notification  process  for  all  wireless 
licensees  should  be  efficient  and  simple. 
Using  the  electronic  filing  capabilities  of 
the  system,  licensees  will  provide  such 
notification  by  accessing  their 
previously  filed  Form  603  associated 
with  a  transaction  and  entering  updated 
information  regarding  its 
consummation.  The  Commission  will 
require  post-consummation  notification 
under  ULS  using  procedures  similar  to 
those  currently  applicable  to  CMRS 
transfers  and  assignments.  The 
Commission  also  concludes  that  these 
notification  procedures  should  be 
reinstated  for  transfers  and  assignments 
of  microwave  licenses  since  the  burden 
of  filing  such  notifications  will  be 
substantially  reduced. 

In  the  case  of  pro  forma  transfers  and 
assignments  involving 
telecommunications  carriers  licensees 
will  provide  the  required  post- 
consimimation  notification  on  the  FCC 
Form  603.  Applicants  will  also  file  FCC 
Form  603  to  request  an  extension  of 
time  for  the  consummation  of  a 
transaction. 

9.  Change  to  North  American  Datum  83 
Coordinate  Data 

Background.  To  perform  its  licensing 
role,  WTB  requires  that  certain 
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applicants  submit  coordinate  data  with 
their  applications.  In  these  rules, 
applicants  are  required  to  submit 
coordinate  data  using  the  1927  North 
American  Datum  (NAD27)  geographical 
survey.  A  more  recent  North  American 
Datum  (NAD83)  was  completed  in  1983, 
which  provides  updated  coordinate 
data.  NAD83  was  adopted  as  the  official 
coordinate  system  for  the  United  States 
in  1989. 

Discussion.  The  Commission 
concludes  that  use  of  NAD83  would 
conform  best  with  current  Federal 
Aviation  Administration  regulations 
which  require  the  use  of  NAD83  data. 
All  wireless  radio  services  application 
processing  rules  requiring  the 
submission  of  site  coordinate  data  are 
revised  to  require  that  all  applicants  and 
licensees  use  NAD83  datum  for  sites 
located  in  the  coterminous  United 
States  and  Alaska.  Additionally,  the 
Commission  hereby  requires  site 
coordinate  data  for  sites  in  areas  such  as 
Hawaii,  Puerto  Rico,  the  South  Pacific 
Islands,  etc.,  be  submitted  using 
VVGS84.  Adoption  of  this  proposal 
would  conform  the  rules  with  those  of 
theFAA. 

10.  Use  of  Taxpayer  Identification 
Nimibers 

Background.  In  1996,  Congress 
enacted  the  Debt  Collection 
Improvement  Act  as  part  of  an  effort  to 
increase  collection  from  private  entities 
of  deUnquent  government  debts.  See 
Omnibus  Consohdated  Rescissions  and 
Appropriations  Act  of  1996,  Public  Law 
No.  104-34,  Chapter  10, 110  Stat  1321, 
1321-1358  (1996)  (DCIA).  As  a  result  of 
DCIA,  the  Commission  and  executive 
agencies  are  required  to  monitor  and 
provide  information  about  their 
regulatees  to  the  U.S.  Treasury.  This 
provision  includes  a  requirement  that 
the  Commission  collect  Taxpayer 
Identifying  Numbers  (TIN)  and  share 
them  vdth  the  U.S.  Treasury  to  ensure 
that  the  Commission  does  not  refund 
monies  to  entities  that  have  an 
outstanding  debt  with  the  federal 
government.  TINs  are  9-digit  identifiers 
required  of  all  individuals  and 
employers  to  identify  their  tax  accounts. 
Individuals  use  their  Social  Security 
Number  as  their  TIN.  Therefore,  for  the 
purposes  of  this  RS-O,  the  term 
"Taxpayer  Identification  Number"  shall 
mean  "Social  Security  Number"  for 
individuals.  Employers  use  their 
Employer  Identification  Nimiber  (EIN) 
as  their  TIN.  TINs  are  an  integral  part  of 
the  DCIA  system  and  are  necessary  for 
the  collection  of  delinquent  debt  owed 
to  federal  agencies.  The  TIN  matches 
payment  requests  with  delinquent 
information.  As  a  result,  federal 


agencies  have  been  required  to  share  the 
TINs  of  payment  recipients  since  April 
26, 1996,  the  effective  date  of  DCIA.  The 
DCIA  requires  that  agencies  obtain  the 
TIN  fi-om  any  person  or  entity  doing 
business  with  the  agency. 

Discussion.  The  Commission 
concludes  that  all  applicants  and 
licensees,  including  attributable  interest 
holders  must  submit  a  TIN  as  a 
prerequisite  for  using  ULS  and  the 
Bureau  should  use  TINs  as  the  unique 
identifier  for  such  parties.  Parties 
submitting  manually  filed  applications 
must  supply  their  TIN  on  their 
application  form  because  all  such 
applications  will  be  placed  on  ULS  and 
a  TIN  is  necessary  to  track  these 
applications.  Parties  filing  applications 
using  ULS  must  complete  Form  606  to 
register  their  TIN.  Members  of  the 
public  do  not  need  to  register  a  TIN  to 
search  the  ULS  database. 

Therefore,  for  the  purposes  of 
implementing  the  ULS  system,  based 
upon  the  foregoing  discussion  and 
applicable  statutes  and  regulations,  the 
requirement  for  the  TIN  will  operate  as 
follows:  first,  all  apphcants  for  licenses 
and  all  hcensees  must  register  their  TIN 
with  this  Commission  through  ULS; 
second,  the  real  party  in  interest  and/or 
the  entity  having  actual  or  de  facto 
control  of  any  applicant  or  Ucensee, 
however  such  control  may  be 
manifested  or  styled,  must  supply  its 
TIN;  apphcants  and  licensees  who  must 
identify  officers,  directors,  and  holders 
of  ownership  interests  in  the  license  of 
10  percent  or  greater  pursuant  to  section 
1.2112(a)  must  supply  the  TINs  of  such 
officers,  directors,  and  interest  holders. 
See  47  CFR  1.2112. 

The  Commission  wall  take  a  number 
of  steps  to  prevent  the  TINs  submitted 
from  being  misappropriated.  First,  TINs 
will  not  be  available  to  the  public. 
Applicants  and  licensees  are  cautioned 
to  provide  TINs  only  in  the  appropriate 
space  on  the  form — and  not  on 
attachments.  Second,  only  a  small 
number  of  Commission  employees 
would  have  access  to  TIN  information 
in  conjimction  with  their  work.  Finally, 
a  Privacy  Act  submission  will  be 
published  in  the  Federal  Register  to 
obtain  the  requisite  public  and 
Congressional  comment  and  0MB 
approval  prior  to  implementation  of 
ULS. 

C.  Collection  of  Licensing  and  Technical 
Data 

1.  Overview 

Background.  The  Commission 
identifies  certain  existing  data 
collection  requirements  and  licensing 
requirements  that  no  longer  serve  a 


useful  purpose  or  that  can  be  further 
streamlined.  The  Commission  realizes 
that  technical  data  is  needed  in  certain 
situations  (e.g.,  for  coordination 
between  adjacent  geographic  areas,  for 
enforcement  purposes,  or  to  improve 
our  overall  management  of  the 
spectrum)  and  that  some  licensees  may 
be  required  to  submit  more  detailed 
information  than  previously  required. 

Discussion.  To  standardize  the 
infopnation  required  of  those  services 
licensed  by  geographic  service  area  and 
in  order  to  allow  consistent  treatment  of 
licenses  in  similar  situations,  the 
Commission  removes  certain  reporting 
requirements.  The  Commission  removes 
the  site  notification  requirement  from 
Part  101  for  LMDS  geographic  licenses, 
as  well  as  from  the  Part  90  rules 
pertaining  to  auctioned  220  MHz  and 
800  MHz  geographic  licenses. 
Geographic  area  licenses  are  instead 
required  to  maintain  site  information  as 
part  of  their  station  records. 

The  Commission  continues  to  require 
all  licenses  to  comply  with  existing 
procedures  for  environmental,  quiet 
zone,  and  FAA  approval  of  specific 
antenna  sites  where  required  by  service 
rules.  The  Commission  delegates  to  the 
Wireless  Bureau  authority,  once  ULS  is 
implemented,  to  consider  additional 
information  collection  requirements  that 
can  be  eliminated. 

2.  IJse  of  Notification  or  Certification  in 
Lieu  of  Informational  Filings 

Discussion.  The  Commission  replaces 
many  data  or  other  informational  filing 
requirements  with  either  certification  or 
notification,  where  appropriate.  An 
example  of  a  new  certification 
requirement  in  lieu  of  an  information 
filifig  requirement  can  be  found  in 
proposed  section  101.701,  which 
requires  common  carrier  fixed 
midrowave  licensees  to  certify  that 
substantial  non-private  use  is  being 
made  of  facilities  used  to  relay 
broadcast  television  signals.  The 
Commission  changes  some 
informational  filings  to  notification.  An 
example  of  a  new  notification 
requirement  in  lieu  of  an  informational 
filing  is  in  proposed  section  101.305, 
where  non-dominant  common  carriers 
planning  to  discontinue  service  must 
give  electronic  notification  of 
discontinuance  to  the  Commission.  The 
use  of  the  notification  and  certification 
processes  will  substantially  reduce  the 
administrative  burdens  on  the 
Commission  and  the  filing  burdens  on 
applicants  and  licensees. 
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3.  Public  Mobile  Radio  Service  Data 
Requirements 

Background.  Under  part  22  of  the 
Commission's  rules,  applicants  for 
certain  Public  Mobile  Radio  Service 
licenses  are  required  to  file  antenna 
model,  manufacturer,  and  type  with  the 
Commission.  See  47  CFR  22.529(b)(2). 
Unserved  area  applicants  in  the  Cellular 
Radiotelephone  Service  are  required  to 
submit  paper  copies  of  (1)  an 
application  cover;  (2)  transmittal  sheet; 
(3)  table  of  contents;  and  (4)  numerous 
engineering  exhibits. 

Discussion.  The  Commission  finds 
that  the  collection  of  technical  antenna 
information  requirements  for  certain 
Public  Mobile  Radio  Service  applicants 
and  licensees  is  unnecessary  and  that 
certain  paper  exhibits  are  no  longer 
needed  from  unserved  area  applicants 
in  the  Cellular  Radiotelephone  Service. 
The  Commission  ehminates  these 
requirements,  but  continues  to  require 
licensees  to  maintain  the  information  as 
part  of  their  station  records  and  to 
provide  it  to  licensees  and  applicants 
upon  request.  Unserved  cellular  area 
applicants  will  continue  to  provide 
maps.  See  47  CFR  22.959. 

4.  Fixed  Microwave  Service  Data 
Requirements 

Discussion.  Effective  August  1996,  the 
Commission  consolidated  all 
regulations  concerning  fixed  microwave 
services  from  parts  21  and  94  of  the 
Commission's  rules  into  a  single 
consolidated  part  101.  eliminating  and 
combining  a  number  of  rules.  Fixed 
microwave  service  appUcants  are 
required  to  file  the  following  four  items 
of  technical  information:  type 
acceptance  number,  line  loss,  channel 
capacity,  and  baseband  signal  type  for 
each  application.  See  47  CFR  101.21. 
The  Commission  finds  that  this 
information  is  unnecessary  for  licensing 
purposes  and  eliminates  these 
requirements.  The  Commission  does  not 
eliminate  other  technical  information 
requirements,  including  those 
associated  with  OEMS  nodal  stations 
applications  and  the  identification  of 
transmitter  sites. 

5.  Maritime  and  Aviation  Services  Data 
Requirements 

Discussion.  Presently,  applicants  for 
certain  types  of  station  licenses  in  the 
Maritime  and  Aviation  radio  services 
are  required  to  submit  written  showings 
with  their  applications  in  order  to 
provide  specific  information  concerning 
eligibility,  to  verify  frequency 
coordination,  or  to  show  that  the  U.S. 
Coast  Guard  or  Federal  Aviation 
Administration  approves  of  the 


operation  of  the  proposed  station.  The 
Commission  eliminates  various  rules 
which  currently  require  applicants  to 
attach  the  types  of  showings  and 
coordination  statements  described 
above.  Instead,  appficants  and  licensees 
must  certify  that  certain  information  is 
correct  or  that  appropriate  coordination 
has  taken  place  in  lieu  of  these  written 
showings.  In  cases  where  applications 
involve  safety  of  life  at  sea  or  in  air 
navigation,  the  Commission  reserves  the 
right  to  contact  applicants  to  obtain 
additional  information  where  such 
action  serves  the  public  interest.  The 
Commission  eliminates  the  prohibition 
against  assigning  ship  and  aircraft 
station  Hcenses,  so  long  as  applicants 
provide  updated  information 
concerning  the  stations  in  question 
upon  application  for  assignment. 

Section  87.305  requires  flight  test 
station  applications  to  include  a 
statement  from  a  frequency  advisory 
committee,  including  detailed  technical 
information  to  be  specified  at  the  time 
of  licensing.  The  Commission  continues 
to  require  this  independent  frequency 
coordinator  statement  for  flight  test 
station  applicants. 

6.  Commercial  Radio  Operator  License 
Data  Requirements 

Discussion.  Commission-licensed 
Commercial  Radio  Operators  serve  as 
radio  officers  aboard  U.S.  vessels,  repair 
and  maintain  maritime  or  aviation  radio 
equipment,  and  use  international 
maritime  and  aviation  frequencies  to 
communicate  with  foreign  stations.  In 
order  to  obtain  a  license,  an  applicant 
must  contact  a  Commission-certified 
examination  manager,  pass  one  or  more 
written  tests,  obtain  a  proof  of  passing 
certificate  (PPC)  from  the  examination 
manager,  and  provide  the  original  PPC 
to  the  Commission  upon  application  for 
a  license.  See  47  CFR  13.9.  In  order  to 
further  the  goal  of  electronic  automation 
while  best  serving  the  public  interest, 
the  Commission  allows  applicants  to 
use  the  current  procedure  for  first 
filings,  renewals,  and  modification 
applications.  For  a  new  license,  the 
applicant  must  file  Form  605  and  mail 
the  PPC  to  the  processing  office  in 
Gettysburg,  Pennsylvania.  For  renewals, 
the  appUcant  need  only  file  Form  605, 
since  no  attachment  is  required.  With 
respect  to  PPC  verification  by  COLE 
Managers,  the  current  procedures  will 
remain  intact. 

The  Commission  will  implement 
changes  to  the  Temporary  Operator 
Permit  section  in  Schedule  "D"  of  Form 
605  in  a  future  version  of  the  form.  In 
addition,  the  Commission  will  consider 
in  a  future  proceeding  whether  there  are 
more  efficient  methods  of  verifying 


PPCs  other  than  manual  submissions. 
However,  the  Commission  is  not 
mandating  electronic  filing  for 
Commercial  Radio  Operators  at  this 
time. 

7.  Amateur  Radio  Services 

Background.  The  United  States  has 
reciprocal  arrangements  with  65 
countries  to  allow  amateur  operators  to 
operate  their  stations  temporarily  in  the 
other  country.  The  Conunission 
currently  grants  annually  some  2.000 
reciprocal  permits  for  alien  amateur 
licensee  (FCC  Form  610-AL)  to  amateur 
operators  from  those  countries.  The 
visitor  must  obtain  the  application  form 
(FCC  Form  610-A)— which  is  often 
difficult  to  do  in  a  foreign  country — and 
file  it  with  the  Commission.  No 
standards  are  required  of  these 
applicants  other  than  possession  of  the 
license  document  issued  by  their 
coimtry  of  citizenship.  There  is  no  fee. 
The  FCC-issued  permit  simply  confirms 
that  the  holder  of  the  permit  also  holds 
a  license  from  his  or  her  home  country. 
No  permit  is  required  for  Canadian 
amateur  operators  who  visit  the  United 
States  because  they  are  authorized  to 
operate  by  rule.  See  CFR  97.5(c)(2}, 
97.7(b). 

Discussion.  The  Commission 
concludes  that  the  license  from  any 
foreign  country  with  which  the  United 
States  has  reciprocity  would  stand  as 
the  proof  that  the  foreign  operator  is 
qualified  for  the  reciprocal  operating 
authority,  and  authorizes  all  reciprocal 
operation  by  rule.  This  decision 
incorporates  and  resolves  an  existing 
rulemaking,  WTB  Docket  No.  9&-188, 
on  the  implementation  of  two  pending 
international  reciprocal  operating 
arrangements — the  European 
Conference  of  Postal  and 
Telecommunications  Administrations 
(CEPT)  radio-cunateur  license,  and  the 
Inter-American  Convention  on  an 
International  Amateur  Radio  Permit 
(CITEL).  No  citizen  of  the  United  States, 
regardless  of  any  other  citizenship  held, 
is  eligible  under  this  authorization 
procedure,  and  continues  to  have  to 
acquire  an  FCC-issued  amateur  operator 
license  by  passing  the  requisite 
examinations. 

The  Commission  sets  the  operation 
privileges  granted  and  the  station 
identification  requirements;  discusses 
the  requirements  of  Commission- 
authorized  amateur  operator  U.S. 
citizens  who  wish  to  operate  in  a 
member  country;  and  establishes  a 
framework  for  the  International 
Amateur  Radio  Union  to  issue,  with 
coordination  from  the  Department  of 
State,  the  necessary  International 
Amateur  Radio  Permit  for  United  States 
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citizens  to  operate  amateur  stations  in 
CITEL  countries.  The  Commission  also 
eliminates  the  one-year  term  for  an  alien 
reciprocal  permit. 

Currently,  the  Commission  processes 
annually  some  1,500  applications  for 
new,  renewed,  and  modified  amateur 
service  club,  military  recreation,  and 
radio  amateur  civil  emergency  service 
f  "RACES")  station  grants.  ULS  provides 
an  opportunity  to  utilize  the  electronic 
batch  filing  services  provided  by  the 
private  sector.  The  Commission  adopts 
its  plan  to  use  the  services  of  any 
organization  meeting  the  minimimi 
requirements  of  section  4(g)(3)(B)  of  the 
Communications  Act  that  completes  a 
pilot  electronic  autogrant  batch  filing 
project  similar  to  that  completed  by  the 
IB  volunteer-examiner  coordinators 
("VECs").  These  eligible  private  sector 
entities  are  required  to  provide  these 
services  on  a  volunteer,  uncompensated 
and  uiueimbursed  basis.  In  response  to 
commenters'  suggestions,  the 
Commission  also  adopts  changes  to  the 
amateur  service  application  form,  FCC 
Form  605,  to  incorporate  the  Physician's 
Certification  of  Disability. 

8.  General  Mobile  Radio  Service 

Background.  The  GMRS  is  a  land 
mobile  radio  service  for  short-distance 
two-way  communications.  It  is  used  to 
facilitate  the  personal  or  business 
activities  of  licensees  and  their 
immediate  family  members.  All  23 
GMRS  channels  are  shared  and  no 
frequency  coordination  is  required. 

Discussion.  The  Commission 
streamlines  the  GMRS  rules  to  collect 
the  minimum  amount  of  information 
necessary  to  serve  the  Commission's 
regulatory  purpose  and  to  eliminate 
those  rules  that  are  hortatory, 
unenforceable,  or  redundant.  The 
Conunission  authorizes  stations  to 
trsinsmit  on  any  authorized  channel 
from  any  geographical  location  when 
the  FCC  regulates  communication, 
required  licensees  to  submit  only  basic 
contact  information,  and  removed  or 
relocated  rules  pertaining  to  antenna 
requirements,  permissible 
communications,  and  management  of 
GMRS  systems.  The  Commission  retains 
the  limit  on  the  use  of  the  467  MHz 
chaimels  for  transmissions  through 
irepeaters. 

m.  Conclusion 

In  this  proceeding,  the  Commission 
consolidates  the  licensing  rules  into  a 
single  set  of  rules  for  all  vdreless  radio 
services.  The  Commission  establishes  a 
streamlined  set  of  rules  that  minimizes 
filing  requirements  as  much  as  possible; 
eliminates  redundant,  inconsistent,  or 
uimecessary  submission  requirements; 


and  assiires  ongoing  collection  of 
reliable  licensing  and  ownership  data. 
These  consolidated  rules  will  eliminate 
duplication  and  inconsistencies  that 
exist  in  the  rules  and  will  make  it  easier 
for  applicants  to  determine  our 
application  requirements  by  referencing 
a  single  set  of  licensing  rules.  Such 
consolidation  will  allow  ULS  to 
function  more  efficiently  and  provide 
licensing  information  to  members  of  the 
public.  The  Commission  also  believes 
that  ULS  will  shorten  application  filing 
times  for  appUcants,  make  the  most 
recent  data  available. 

rv.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Act  . 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  FlexibiUty  Analysis 
("IRFA")  was  incorporated  in  the  Notice 
of  Proposed  Rule  Making,  63  FR  12013, 
Mar.  12,  1998,  in  WT  Docket  No.  98-20. 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice 
of  Proposed  Rule  Making,  including 
comment  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  the  Report  and  Order 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  ("CWAAA"),  PubHc  Law 
No.  104-121,  110  Stat.  847  (1996).  The 
Commission  received  one  comment  on 
the  IRFA. 

A.  Need  for  and  objectives  of  this 
Report  and  Order.  In  this  rulemaking, 
the  Commission  consoUdates,  revises, 
and  stream  fines  its  rules  governing 
license  application  procedures  for  radio 
services  licensed  by  the  Wireless 
Telecommunications  Bureau  (WTB  or 
Bureau).  These  rule  changes  will  enable 
WTB  to  fully  implement  the  Universal 
Licensing  System  (ULS),  the 
Commission's  new  automated  licensing 
system  and  integrated  database  for 
wireless  services.  The  Commission  also 
adopts  new  consoUdated  application 
forms  to  enable  all  wireless  licensees 
and  applicants  to  file  applications 
electronically  using  the  ULS.  Finally, 
we  establish  procedures  to  ensure  a 
smooth  transition  from  our  pre-existing 
licensing  processes  to  the  processes 
developed  for  ULS. 

B.  Summary  of  significant  issues 
raised  by  public  comments  in  response 
to  the  Initial  Regulatory  Flexibihty 
Analysis  (IRFA).  SBT  was  the  only 
entity  to  comment  directly  on  our  IRFA. 
It  contends  we  did  not  assess  the  impact 
our  proposed  rules  would  have  on  the 
following  groups:  law  firms,  engineers, 
consultants,  application  preparation 


services  and  computer  repair  service 
firms.  These  groups  typically  act  as 
intermediaries  for  applicants,  and  are 
not  directly  impacted  by  our  rules.  In 
the  JJLS  Notice,  we  identified  the  nature 
of  wireless  services  that  may  be  affected 
by  the  proposed  rules.  Moreover,  we 
specifically  identified  proposals  in  the 
ULS  Notice  intended  to  minimize  the 
possible  significant  economic  impact  of 
our  rules  on  small  entities.  Those 
groups  identified  by  SBT  are 
encompassed  within  our  estimates  of 
affected  entities,  as  they  work  on  behalf 
of  the  actual  applicants.  In  addition, 
SBT  has  made  racial,  constitutional,  and 
equity  argvunents  over  the  effects  of 
mandatory  electronic  filing.  These 
arguments  have  been  rendered  moot 
since  we  decided  to  forego  such  a 
requirement  until  the  ULS  is  fully  tested 
and  operational  in  all  services. 

Mandatory  Electronic  Filing:  We  will 
require  mandatory  electronic  filing  for 
all  services  that  are  licensed  by  auction. 
However,  we  will  not  impose 
mandatory  filing  for  any  wireless 
service  until  (1)  July  1,  1999,  or  (2)  six 
months  after  application  processing  in 
ULS  begins  for  that  service,  whichever 
is  later.  Some  commenters  urge  the 
Commission  to  exempt  certain  services 
or  classes  of  users  from  mandatory 
electronic  filing.  As  discussed,  supra, 
we  agree  that  licensees  in  many  services 
consist  primarily  of  individuals,  small 
businesses,  or  public  agencies  that  may 
lack  resources  to  convert  quickly  to 
electronic  filing.  Therefore,  manual 
filing  will  continue  to  t)e  an  option  for 
applicants  and  licensees  in  the 
following  categories:  (1)  The  Part  90 
Private  Land  Mobile  Radio  services  for 
shsy^d  spectrum,  spectrum  in  the  public 
safety  pool  below  746  MHz,  and 
spectrum  in  the  public  safety  allocation 
above  746  MHz  (however,  Commission- 
certified  fi^uency  coordinators  must 
file  electronically);  (2)  the  Part  97 
Amateur  Radio  Service  (however. 
Volunteer  Examination  Coordinators 
must  file  electronically);  (3)  the  Part  95 
General  Mobile  Radio  Service  and 
Personal  Radio  Service  (excluding  218- 
219  MHz  licenses);  (4)  the  Part  80 
Maritime  Services  (excluding  the  VHF 
156-162  MHz  Public  Coast  Stations);  (5) 
the  Part  87  Aviation  Services;  (6)  Part  13 
Conunercial  Radio  Operators;  and  (7) 
Part  101  licensees  who  are  also 
members  of  any  of  the  foregoing  classes. 
We  note,  however,  that  this  decision 
could  be  subject  to  future  modification. 

Pleadings  Associated  with 
Applications:  As  discussed,  supra,  we 
agree  with  FCBA's  concern  that  some 
entities  may  not  have  computers  and  the 
appropriate  software  to  electronically 
file  pleadings.  Electronic  filing  of 
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pleadings  in  ULS  will  be  optional,  not 
mandatory. 

Letter  Bequests:  In  the  ULS  Notice,  we 
sought  comment  on  whether  the  public 
interest  would  be  better  served  by 
requiring  ULS  forms  be  used  rather  than 
accepting  letter  requests.  SBT  contends 
letter  requests  should  continue  to  be  an 
option,  especially  for  those  representing 
themselves.  However,  we  conclude  that 
in  order  to  have  a  universal  licensing 
system,  we  must  require  standardized 
data  fields  and  have  access  to  the 
correct  and  complete  data  to  enter  into 
those  fields.  Letter  requests  simply  do 
not  provide  information  in  a  format  that 
is  suitable  for  ULS.  We  have  taken  this 
action  to  simplify  the  process  for 
licensees,  reduce  time-consuming, 
resource-intensive  review  by  FCC  staff 
to  detennine  the  purpose  of  STAs  and 
letter  requests,  and  increase  the  public's 
assess  to  information. 

On-line  Charges:  In  the  ULS  Notice, 
we  stated  that  a  online  charge  will  be 
applied  to  those  using  the  ULS  to 
retrieve  licensing  or  mapping 
information,  and  that  such  charges  will 
be  limited  to  the  recovery  of 
maintenance  costs.  License  applicants 
will  not  be  subject  to  an  on-line  charge, 
but  will  continue  to  be  responsible  for 
normal  fihng  fees.  SBT  asks  that  we 
ensure  that  such  costs  are  not 
prohibitive  for  small  business.  The 
determination  of  any  online  fees  will  be 
addressed  in  a  separate  proceeding 
which  will  take  into  consideration  the 
effect  of  such  a  charge  on  small 
business. 

ULS  Accessibility:  SBT  also  contends 
that  the  Commission's  web  and  FTP 
sites  are  often  not  available  during  the 
weekends,  when  small  businesses  are 
most  likely  to  access  these  services.  We 
disagree.  Although  the  sites  are 
sometimes  taken  down  to  add  new 
features  or  to  address  technical 
problems,  this  is  done  for  only  a  brief 
time  when  usage  is  generally  the  lowest. 
For  the  most  part,  the  public  has 
uninterrupted  access  to  our  electronic 
services  24  hours  a  day,  all  year  roimd. 
As  more  features  are  built  into  the 
system,  applicants  and  licensees  will  be 
able  to  conduct  virtually  all  of  their 
Commission-related  business  from  their 
home  computers. 

C.  Description  and  estimate  of  the 
number  of  small  entities  to  which  rules 
v«ll  apply.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
our  rules.  See  5  U.S.C.  603(b)(3); 
604(a)(3).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 


governmental  jurisdiction."  See  5  U.S.C. 
601(6).  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act.  See 
5  U.S.C.  601(3).  Under  the  Small 
Business  Act.  a  "small  business 
concern"  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  See  15  U.S.C. 
632. 

The  rule  changes  will  affect  all  small 
businesses  filing  new  wireless  radio 
service  license  applications  or 
modifying  or  renevt^ing  an  existing 
license.  The  Commission  estimates  the 
following  number  of  small  entities  may 
be  affected  by  the  rule  changes: 

1.  Cellular  Radiotelephone  Service 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
See  13  CFR.  121.201.  The  size  data 
provided  by  the  SBA  does  not  enable  us 
to  make  a  meaningful  estimate  of  the 
number  of  cellular  providers  which  are 
small  entities  because  it  combines  all 
radiotelephone  companies  writh  1000  or 
more  employees.  The  1992  Census  of 
Transportation.  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  is  the  most  recent  information 
available.  This  document  shows  that 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
for  purposes  of  this  FRFA  that  nearly  all 
of  the  current  cellular  licensees  are 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

The  most  reliable  source  of 
information  regarding  the  number  of 
cellular  service  providers  nationwide 
appears  to  be  data  the  Commission 
publishes  annually  iri  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommimications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Communications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November.  1997,  there  are  804 
companies  reporting  that  they  engage  in 


cellular  or  PCS  service.  It  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees; 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  qualifying  as  small  business 
concerns  under  the  SBA's  definition. 
For  purposes  of  this  FRFA.  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellular  service 
carriers. 

2.  Broadband  and  Narrowband  PCS 

Broadband  PCS.  The  broadband  PCS 
spectrum  is  divided  into  six  frequency 
blocks  designated  A  through  F.  The 
Commission  has  defined  "small  entity" 
in  the  auctions  for  Blocks  C  and  F  as  a 
firm  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  See  47  CFR  - 
24.720(b)(1).  This  definition  of  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  the  SBA. 
The  Commission  has  auctioned 
broadband  PCS  licenses  in  blocks  A 
through  F.  Of  the  qualified  bidders  in 
the  C  and  F  block  auctions,  all  were 
entrepreneurs.  Entrepreneurs  was 
defined  for  these  auctions  as  entities, 
together  with  affiliates,  having  gross 
revenues  of  less  than  $125  million  and 
total  assets  of  less  than  $500  million  at 
the  time  the  FCC  Form  175  application 
was  filed.  Ninety  bidders,  including  C 
block  reauction  wiimers,  won  493  C 
block  licenses  and  88  bidders  won  491 
F  block  licenses.  For  purposes  of  this 
FRFA,  the  Commission  assumes  that  all 
of  the  90  C  block  broadband  PCS 
licensees  and  88  F  block  broadband  PCS 
licensees,  a  total  of  178  licensees,  are 
small  entities. 

Nanvwband  PCS.  The  Commission 
has  auctioned  nationwide  and  regional 
licenses  for  narrowband  PCS.  There  are 
11  nationwide  and  30  regional  licensees 
for  narrowband  PCS.  The  Commission 
does  not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition  for 
radiotelephone  companies.  At  present, 
there  have  been  no  auctions  held  for  the 
major  trading  area  (MTA)  and  basic 
trading  area  (BTA)  narrowband  PCS 
licenses.  The  Commission  anticipates  a 
total  of  561  MTA  licenses  and  2,958 
BTA  licenses  will  be  awarded  in  the 
auctions.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees,  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  this  FRFA,  that 
all  of  the  licenses  will  be  awarded  to 
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small  entities,  as  that  tenn  is  defined  by 
the  SBA. 

3.  220  MHz  Radio  Services 

The  Commission  is  currently 
auctioning  licenses  in  the  220-222  MHz 
band.  The  license  blocks  include  five 
licenses  in  each  of  the  172  Economic 
Areas  (EAs)  and  three  EA-Uke  areas;  five 
licenses  in  six  Economic  Area  groupings 
(EAGs);  and  three  Nationwide  licenses, 
comprising  the  same  territory  as  all  of 
the  EAG  combined.  A  small  business  for 
this  auction  is  defined  as  an  entity  with 
average  annual  gross  revenues  of  not 
more  than  $15  million  for  the  preceding 
three  years;  and  very  small  business  is 
a  firm  with  average  annual  gross 
revenues  of  not  more  than  $3  million  for 
the  preceding  three  years.  See  47  CFR 
90.1021.  Given  that  nearly  all 
radiotelephone  companies  employ  no 
more  than  1,500  employees,  for 
purposes  of  this  FRFA  the  Commission 
will  consider  the  approximately  3,800 
inciunbent  licensees  as  small  businesses 
,  under  the  SBA  definition. 

,  4.  Paging 

The  Commission  has  proposed  a  two- 
tier  definition  of  small  businesses  in  the 
context  of  auctioning  geographic  area 
paging  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier 
Paging  services.  Under  the  proposal,  a 
small  business  will  be  defined  as  either 
(1)  an  entity  that,  together  with  its 
affiUates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million;  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  Since  the 
SBA  has  not  yet  approved  this 
definition  for  paging  services,  the 
Commission  will  utilize  the  SBA 
definition  appUcable  to  radiotelephone 
compemies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  At  present, 
there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to 
Telecommunications  Industry  Revenue 
data,  there  were  172  "paging  and  other 
mobile"  carriers  reporting  that  they 
engage  in  these  services.  Consequently, 
the  Commission  estimates  that  there  are 
fewer  than  172  small  paging  carriers. 
The  Commission  estimates  that  the 
majority  of  private  and  common  carrier 
paging  providers  woidd  qualify  as  small 
entities  under  the  SBA  definition. 

5.  Air-Ground  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Air-Groxmd  radiotelephone  service. 


See  47  CFR  22.99.  Accordingly,  the 
Commission  will  use  the  SBA  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA  definition. 

6.  Specialized  Mobile  Radio  (SMR) 

The  Commission  awards  bidding 
credits  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  licenses  to 
firms  that  had  revenues  of  no  more  than 
$15  million  in  each  of  the  three 
previous  calendar  years.  This  regulation 
defining  "small  entity"  in  the  context  of 
900  MHz  SMR  has  been  approved  by  the 
SBA.  The  Commission  does  not  know 
how  many  firms  provide  800  MHz  or 
900  MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  The 
Commission  assumes  for  purposes  of 
this  FRFA  that  all  of  the  remaining 
existing  extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  licenses.  There  were 
60  wdiming  bidders  who  qualified  as 
small  entities  in  the  900  MHz  auction. 
In  the  recently  concluded  800  MHz 
SMR  auction  there  were  524  licenses 
won  by  winning  bidders,  of  which  38 
licenses  were  won  by  small  or  very 
small  entities. 

7.  Private  Land  Mobile  Radio  Services 
(PLMR) 

PLMR  systems  serve  an  essential  role 
in  a  range  of  industrial,  business,  land 
transportation,  and  public  safety 
activities.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  PLMR 
licensees  due  to  the  vast  array  of  PLMR 
users.  Therefore,  the  appUcable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
See  13  CFR.  121.201.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA, 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission  is  unable  at  this  time 
to  estimate  the  number  of  small 


buijinesses  which  could  be  impacted  by 
the  rules.  The  Commission's  1994 
Annual  Report  on  PLMRs  indicates  th^t 
at  the  end  of  fiscal  year  1994  there  were 
1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Any  entity 
engaged  in  a  commercial  activity  is 
eligible  to  hold  a  PLMR  license, 
therefore  these  proposed  rules  could 
potentially  impact  every  small  business 
in  the  United  States. 

8.  Aviation  and  Marine  Radio  Service 

Small  entities  in  the  aviation  and 
marine  radio  services  use  a  marine  very 
high  frequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio 
beacon  (EPIRB)  and/or  radar,  a  VHF 
aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses. 
Tlierefore.  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules.  Most  applicants  for 
individual  recreational  licenses  are 
individuals.  Approximately  581,000 
ship  station  licensees  and  131,000 
aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  the  evaluations  and  conclusions  in 
this  FRFA,  the  Commission  estimates 
that  there  may  be  at  least  712,000 
potential  Ucensees  which  are 
individuals  or  are  small  entities,  as  that 
term  is  defined  by  the  SBA. 

9.  Offshore  Radiotelephone  Service 

This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition  for  radiotelephone 
communications.  The  Commission 
assumes,  for  purposes  of  this  FRFA,  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

10.  General  Wireless  Communication 
Service 

This  service  was  created  by  the 
Commission  on  July  31. 1995  by 
transferring  25  MHz  of  spectrum  in  the 
4660-4685  MHz  band  from  the  federal 
government  to  private  sector  use.  The 
Commission  sought  and  obtained  SBA 
approval  of  a  refined  definition  of 
"small  business"  for  GWCS.  According 
to  this  definition,  a  small  business  is 


68914         Federal  Register /Vol.  63.  No.  239 /Monday.  December  14.  1998 /Rules  and  Regulations 


any  entity,  together  with  its  affiliates 
and  entities  holding  controlling 
interests  in  the  entity,  that  has  average 
annual  gross  revenues  over  the  three 
preceding  years  that  are  not  more  than 
$40  million.  See  47  CFR  26.4.  The 
Commission  will  offer  875  geographic 
area  licenses,  based  on  Economic  Areas, 
for  GWCS.  In  estimating  the  number  of 
small  entities  that  may  participate  in  the 
GWCS  auction,  the  Commission 
anticipates  that  the  makeup  of  ciurent 
wireless  services  licensees  is 
representative  of  future  auction  winning 
bidders. 

11.  Fixed  Microwave  Services 

.  Microwave  services  includes  common 
carrier  fixed,  [see  47  CFR  101  et  seq.) 
private  operational  fixed,  and  broadcast 
auxihary  radio  services  (see  47  CFR  74.1 
et  seq.).  At  present,  there  are  22,015 
common  carrier  fixed  licensees  and 
approximately  61,670  private 
operational  fixed  ficensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  FRFA,  the 
Commission  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  with  less  than 
1,500  persons.  The  Commission 
estimates  that  for  purposes  of  this  FRFA 
all  of  the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary  radio 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  communications. 

12.  Commercial  Radio  Operators 
(Restricted  and  Commercial) 

There  are  several  types  of  commercial 
radio  operator  licenses.  Individual 
licensees  are  tested  by  Commercial 
Operator  License  Examination  Managers 
(COLEMs).  COLEMs  file  the 
applications  on  behalf  of  the  hcensee. 
The  Commission  has  not  developed  a 
definition  for  a  small  business  or  small 
organization  that  is  applicable  for 
COLEMs.  The  RFA  defines  the  term 
"small  organization"  as  meaning  "any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field  *   *   ""See 
5  U.S.C.  601(4).  The  Commission's  rules 
do  not  specify  the  nature  of  the  entity 
that  may  act  as  a  COLEM.  However,  all 
of  the  COLEM  organizations  would 
appear  to  meet  the  RFA  definition  for 
small  organizations. 

13.  Amateur  Radio  Services 

Amateur  Radio  service  licensees  are 
coordinated  by  Volunteer  Examiner 
Coordinators  (VECs).  The  Commission 
has  not  developed  a  definition  for  a 


small  business  or  small  organization 
that  is  applicable  for  VECs.  The  RFA 
defines  the  term  "small  organization"  as 
meaning  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its  field 
*   *   *"See5U.S.C.  601(4).  The 
Commission's  rules  do  not  specify  the 
nature  of  the  entity  that  may  act  as  a 
VEC.  All  of  the  sixteen  VEC 
organizations  would  appear  to  meet  the 
RFA  definition  for  small  organizations. 

14.  Personal  Radio  Services 

Personal  radio  services  provide  short- 
range,  low  power  radio  for  personal 
communications,  radio  signaling,  and 
business  communications  not  provided 
for  in  other  services.  These  services 
include  citizen  band  (CB)  radio  service, 
general  mobile  radio  service  (GMRS), 
radio  control  radio  service,  and  family 
radio  service  (FRS).  See  47  CFR  95.401 
through  95.428;  47  CFR  95.1  through 
95.181;  47  CFR  95.201  through  95.225; 
47  CFR  95.191  through  95.194.  To  the 
extent  any  of  these  licensees  may  be 
small  entities  under  the  SBA  definition, 
the  Commission  is  unable  at  this  time  to 
estimate  the  exact  number. 

15.  Public  Safety  Radio  Services  and 
Governmental  Entities 

Pubhc  Safety  radio  services  include 
police,  fire,  local  governments,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.  See  47 
CFR  90.15  through  90.27.  There  are  a 
total  of  approximately  127,540  licensees 
vdthin  these  services.  Governmental 
entities  as  well  as  private  businesses 
comprise  the  licensees  for  these 
services.  All  governmental  entities  with 
populations  of  less  than  50,000  fall 
within  the  definition  of  a  small 
business.  See  5  U.S.C.  601(5).  There  are 
approximately  37,566  governmental 
entities  with  populations  of  less  than 
50,000.  The  RFA  also  includes  small 
governmental  entities  as  a  part  of  the 
regulatory  flexibility  analysis.  See  5 
U.S.C.  601(5).  The  definition  of  a  small 
governmental  entity  is  one  with  a 
population  of  less  than  50,000.  There 
are  85,006  governmental  entities  in  the 
nation.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts,  and  school  districts.  There  are 
no  figures  available  on  what  portion  of 
this  number  has  populations  of  fewer 
than  50,000;  however,  this  number 
includes  38,978  counties,  cities,  and 
towns  and  of  those,  37,566  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  the 
Commission  estimates  that  96  percent  or 


81.600  are  small  entities  that  may  be 
affected  by  our  rules. 

16.  Rural  Radiotelephone  Service 

The  Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  See  47 
CFR  22.99.  A  significant  subset  of  the 
Rural  Radiotelephone  Service  is  the 
Basic  Exchange  Telephone  Radio 
Systems  (BETRS).  See  47  CFR  22.757; 
22.729.  The  Commission  will  use  the 
SBA  definition  applicable  to 
radiotelephone  companies;  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA  definition. 

1 7.  Marine  Coast  Service 
On  December  3,  1998.  the 

Commission  plans  to  auction  Public 
Coast  licenses  in  the  157.1875-157.4500 
MHz  (ship  transmit)  and  161.775- 
162.0125  MHz  (coast  transmit)  bands. 
For  purposes  of  this  auction,  the 
Commission  defines  a  "small"  business 
as  an  entity  that,  together  with 
controlhng  interests  and  affifiates.  have 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $15  million 
dollars.  A  "very  small"  business  is  one 
that,  together  with  controlling  interests 
and  affiliates,  have  average  gross 
revenues  for  the  preceding  three  years 
not  to  exceed  $3  million  dollars.  There 
are  approximately  10,672  licensees  in 
the  Marine  Coast  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  quahfy  as  small  under  the  SBA 
definition. 

18.  Wireless  Communications  Services 
(WCS) 

WCS  is  a  wireless  service,  which  can 
be  used  for  fixed,  mobile,  radiolocation, 
and  digital  audio  broadcasting  satellite 
uses.  The  Commission  defined  "small 
business"  for  the  WCS  auction  as  an 
entity  with  average  gross  revenues  of 
$40  million  for  each  of  the  three 
preceding  years.  The  Commission 
auctioned  geographic  area  licenses  in 
the  WCS  service.  There  were  seven 
winning  bidders  who  qualified  as  very 
small  business  entities  and  one  small 
business  entity  in  the  WCS  auction. 
Based  on  this  information,  the 
Commission  concludes  that  the  number 
of  geographic  area  WCS  hcensees 
affected  include  these  eight  entities. 

D.  Description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements.  All  wireless 
radio  services  will  be  subject  to 
processing  through  the  ULS  rules. 
Under  these  rules,  all  new  wireless 
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radio  services  license  applications  will 
be  processed  through  ULS  using  one  or 
more  of  the  new  forms.  In  addition,  any 
modification  to  an  existing  license  will 
also  use  the  new  forms  and  will  be 
entered  and  processed  in  the  ULS.  Other 
notifications  that  are  required  by  the 
final  rules,  as  outlined  in  the  R&O,  will 
also  be  filed  with  the  new  standard 
forms  and  processed  through  ULS.  As 
noted,  we  expect  that  once  the  ULS  is 
implemented  the  overall  compliance 
burdens  associated  with  these  forms 
■  will  be  reduced. 

Under  the  final  rules,  each  applicant 
or  licensee  must  submit  the  appropriate 
application  form  depending  on  the 
purpose  of  the  application.  Electronic 
fifing  through  the  ULS  should  be  easier 
fpr  applicants  than  the  current  system. 
The  ULS  will  prompt  the  applicant  for 
the  necessary  information  and  will 
provide  interactive  error  messages  if 
information  is  not  filed  correctly.  The 
system  will  allow  the  applicant  to 
correct  their  applications  prior  to 
submitting  them,  saving  time  and 
processing  steps  for  the  FCC  and  the 
applicants.  The  Commission  notes  that 
electronic  filing  will  require  a  modem 
equipped  computer  to  file  interactively 
through  the  FCC  private  wide  area 
network,  which  may  be  burdensome  for 
some  filers. 

The  ULS  was  designed  to  identify 
each  individual  licensee  by  their 
taxpayer  identification  number  (TIN) 
assigned  to  the  entity  or  individual 
(social  security  number  will  be  used  in 
the  case  of  an  individual  filing  for  a 
license).  The  TIN  is  required  by 
licensees  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996. 
All  existing  licensees  will  be  required  to 
identify  all  of  their  call  signs  and  their 
TIN.  The  system  will  assign  a  unique 
sequential  identification  number  to  each 
entity  or  individual.  This  number  will 
be  used  instead  of  the  TIN  for  pubUc 
queries  to  the  ULS  database.  Uniquely 
identifying  entities  and  associating  their 
license  records  to  the  entity  will 
eliminate  the  data  collection 
requirement  for  modifications  and  new 
license  applications  that  are  filed 
electronically  through  the  ULS. 
i     E.  Steps  taken  to  minimize  significant 
1  economic  impact  on  small  entities,  and 
significant  alternatives  considered:  As 
noted  in  the  R&O,  the  development  of 
the  ULS  will  greatly  reduce  the  cost  of 
preparing  wireless  applications  and 
pleadings,  while  increasing  the  speed  of 
the  licensing  process.  We  expect  that 
these  changes  will  benefit  all,  including 
small  entities. 

1.  Electronic  Filing  and  Consolidated 
Application  Forms.  In  services  that  do 
!  not  require  extensive  technical  data. 


such  as  Amateur,  Maritime,  Aviation, 
Commercial  Operators,  and  GMRS,  the 
Commission  implements  a  quick  form  to 
minimize  the  economic  impact  on  small 
entities  in  these  services.  In  addition, 
the  forms  have  been  developed  to 
ensure  that  applicants  are  not  required 
to  duplicate  information  that  has  been 
already  filed  with  the  Commission.  The 
Commission  has  also  eliminated  the 
current  copy  and  microfiche 
requirements  for  electronically  filed 
applications. 

2.  Auction  Long- Form  Application 
Submissions.  The  Commission  allows 
winning  bidders  to  file  a  single  long- 
form  application  to  cover  all  markets. 
Elimination  of  separate  filing 
requirements  will  lift  the  administrative 
burden  to  small  businesses  of  having  to 
file  separate  long-form  applications  for 
each  license  won  in  the  auction. 

3.  Filings  of  Pleadings.  The 
Commission  permits,  but  does  not 
require,  pleadings  to  be  filed 
electronically.  Manually  filed  pleadings 
will  be  scanned  so  that  all  pleadings 
will  be  easily  accessible  to  the  public. 
Electronic  filing  through  the  ULS 
should  be  easier  for  applicants  than  the 
current  system  because  the  ULS  will 
prompt  the  applicant  for  the  necessary 
information  and  will  provide  interactive 
error  messages  if  information  is  not  filed 
correctly.  ULS  will  allow  the  applicant 
to  correct  their  applications  prior  to 
submitting  them.  This  system  will  allow 
all  interested  parties,  including  small 
entities,  easy  access  to  pleadings  that 
are  filed  in  connection  with 
applications  and  licenses. 

4.  Standardization  of  Major  and  Minor 
Filing  Rules.  The  Commission 
consolidates  major  and  minor  fifing 
standards  to  both  amendments  of 
pending  applications  and  to 
modifications  of  existing  licenses.  The 
current  fragmented  system  is  confusing 
for  appficants  and  licensees,  including 
small  entities,  because  they  are  required 
to  keep  track  of  different  procedures  for 
different  radio  services.  Licensees, 
especially  small  entities,  will  find  it 
easier  and  more  convenient  to  have  all 
standards  in  one  place  in  the  rules. 

5.  Fifing  of  Multiple  Modifications. 
The  Commission  adopts  a  unified 
approach  to  the  filing  of  multiple 
modification  applications:  if  a 
modification  application  is  pending 
regarding  a  given  station  parameter,  and 
the  licensee  decides  to  elaborate  upon 
or  change  that  request  with  an 
additional  request  to  modify  the  same  or 
a  related  parameter,  the  document  filed 
to  effect  that  change  will  be 
automatically  deemed  an  amendment  to 
the  modification,  rather  than  a  separate 
modification  application.  This  will 


prevent  applicants  from  filing 
conflicting  modification  requests  and 
will  prevent  the  Commission  from 
erroneously  granting  or  dismissing 
modification  applications  because  they 
were  processed  out  of  sequence. 

6.  Construction  Notification 
Requirements.  The  Commission  will 
send  notifications  to  licensees  by  ULS 
and  mail  before  their  construction  or 
coverage  deadlines.  Notifications  of 
construction  or  coverage  would  be 
accepted  either  electronically  or 
manually.  If  a  licensee  fails  to  file  the 
required  notification  of  completion  of 
construction  or  satisfaction  of  the 
coverage  or  substantial  service 
requirements,  the  ULS  would  send  a 
letter  terminating  the  authorization. 

7.  Ownership  Requirements.  The 
Commission  will  require  submission  of 
ownership  information  from 
commercial  mobile  radio  services 
(CMRS)  licensees.  Applicants  and 
licensees  will  submit  ownership 
information  on  FCC  Form  602  when 
filing  an  initial  application,  a  renewal 
application,  an  assignment  of 
authorization,  or  a  transfer  of  control. 
Private  mobile  radio  services  (PMRS) 
licensees,  while  subject  to  some  alien 
ownership  restrictions — i.e.,  licenses 
may  not  be  granted  to  or  held  by  a 
foreign  government  or  a  representative 
of  a  foreign  government  (see  47  U.S.C. 
310(a)) — are  not  subject  to  most  of  the 
restrictions  placed  on  CMRS  licensees. 
Accordingly,  PMRS  and  private  fixed 
microwave  licensees  have  not 
previously  been  required  to  submit 
derailed  ownership  information.  The 
Commission  will  require  PMRS 
lit»nsees  to  certify  their  status  with 
respect  to  foreign  government 
ownership  or  ownership  by  a 
representative  of  a  foreign  government 
each  time  they  submit  a  Form  601. 

F.  Report  to  Congress.  The 
Commission  shall  send  a  copy  of  the 
Order,  including  this  FRFA,  in  a  report 
toCongress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  See  5  U.S.C. 
801(a)(1)(A).  A  copy  of  the  Order  and 
this  FRFA  will  also  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Paperwork  Reduction  Act  (PRA) 

Paperwork  Reduction  Act  Analysis 

Dates:  Written  comments  by  the 
public  on  the  modified  information 
collections  are  due  January  13,  1999. 
Written  comments  must  be  submitted  by 
OMB  on  the  proposed  information 
collections  on  or  before  February  12, 
1999. 
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Address:  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov  (comments  filed  to  Judy 
Boley  after  December  3,  1998,  should  be 
submitted  to  Federal  Communications 
Commission,  Room  C1804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov);  and 
to  Timothy  Fain,  0MB  Desk  Officer, 
10236  NEOB,  725-17th  Street,  NW., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

Further  Information:  For  additional 
information  concerning  the  information 
collections  contained  in  this  R&O 
contact  Judy  Boley  at  (202)  418-0214,  or 
via  the  Internet  at  jboIey@fcc.gov. 

Supplementary  Information:  This 
fl&'O  modified  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  PRA.  As  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  the  Commission 
invites  the  general  public  and  OMB  to 
take  this  opportunity  to  comment  on  the 
modified  information  collections 
contained  in  this  R&-0.  OMB 
notification  of  action  is  due  January  13, 
1999.  Comments  should  address:  (a) 
Whether  the  modified  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
OMB  Approval  Number.  3060-0798. 
Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 
Form  No.:  FCC  Form  601. 
Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Individuals  or 
households;  business  and  other  for- 
profit. 
Number  of  Respondents:  240,320. 
Estimated  Time  Per  Response:  30 
minutes  to  1.25  hours. 

Total  Annual  Burden:  210,280. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Estimated  Cost: 
$48,364,400.  The  Commission  estimates 


approximately  50%  of  the  respondents 
wrill  hire  a  consultant  to  prepare  this 
information.  Consultant  costs  are 
included  in  this  estimate. 

Needs  and  Uses:  Form  601  will  be 
used  as  the  general  application  (long 
form)  for  market  based  licensing  and 
site-by-site  licensing  in  the  Wireless 
Telecommunications  Services.  The 
purpose  of  this  revision  is  to  include 
changes  as  a  result  of  comments 
provided  during  the  public  comment 
period  for  the  ULS  NPRM  (WT  Docket 
No.  98-20;  FCC  98-25)  and  to  specify  an 
option  available  to  applicants  in  the  700 
MHz  band  (Public  Safety  item  WT 
Docket  96-86;  FCC  98-191).  In  addition, 
we  seek  to  clarify  that  FCC  Form  601 
filed  following  the  issuance  of  an 
emergency  Special  Temporary 
Authorization  (STA)  as  a  result  of  phone 
or  facsimile  request  requires  an 
attachment  (exhibit)  describing  the 
background  of  the  emergency  request. 
The  data  collected  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  legally,  technically  and 
financially  qualified  to  be  licensed  and 
to  update  the  database  and  provide  for 
proper  use  of  the  frequency  spectrum. 

Major  revisions  to  the  601  Main  Form 
include  adding  questions  to:  (1)  collect 
the  number  of  feeable  waiver  requests; 
(2)  indicate  if  attachments  are  being 
filed  with  the  apphcation;  (3)  provide 
for  optional  questions  regarding  race, 
ethnicity  and  gender  and  (4)  adding  and 
re-wording  certification  statements.  The 
form  also  revised  to  delete  question 
under  AFee  Status@  pertaining  to  NCE 
Broadcast  exemption. 

This  long-form  application  is  a 
consolidated  application  form  and  will 
be  utilized  with  the  Universal  Licensing 
System  (ULS)  currently  under 
development.  This  form  comprises  a 
main  form  containing  administrative 
data  and  a  series  of  Schedules  used  to 
identify  technical  information. 

Many  of  the  form  schedules  are  also 
being  revised.  Schedule  F  is  being 
revised  to  add  a  question  for  respondent 
to  indicate  number  of  new  SIDs.  if 
applicable,  and  a  channel  block 
indicated  is  also  being  added.  Schedule 
G  is  being  revised  to  collect  information 
required  for  international  coordination. 
Schedule  H  is  being  revised  to  add  a 
frequency  coordination  question  and  a 
question  for  the  respondents  to  specify 
antenna  registration. 

Schedule  I  being  revised  to  add  items 
for  APack  Name®  and  an  SMSA 
identified  for  DEMS.  Also,  the 
information  regarding  station  class  has 
been  moved  to  Supplement  1. 
Additionally,  a  question  for  respondents 
to  identify  if  multiple  minor  mods  or 
amendments  exceed  the  threshold  for 


major  modification  was  added,  as  well 
as  a  question  for  frequency 
coordination.  Schedule  I  Supplement  1 
is  being  revised  to  include  quiet  zone 
question  and  Supplement  2  is  being 
revised  to  add  MAS/DEMS  subtypes 
and  a  Path  Code  Identifier. 

Schedule  K  is  being  revised  to  add  a 
new  item  for  slow  growrth  and  the 
ability  for  notification  of  lower  and 
upper  ft^quency.  Schedule  L  is  being 
revised  to  add  the  ability  for  extension 
of  lower  and  upper  frequency. 

The  data  collected  on  this  form 
includes  Taxpayer  Identification 
Number  for  the  applicant.  This  number 
will  not  be  displayed  to  the  public. 

This  consolidated  form  will 
eventually  replace  existing  forms  used 
by  Wireless  Telecommunications 
Bureau,  such  as  FCC  313,  313R.  402, 
402R.  405,  405A,  406,  415.  464,  464A. 
489. 494,  503.  452R. 574,  574R. 600  and 
701.  As  the  Commission  implements 
FCC  601  in  phases  for  the  various  radio 
services  and  use  of  the  Form  601 
becomes  mandatory  after  a  transition 
period,  other  form  burdens  will  be 
amended  as  necessary  to  reflect  the 
obsolescence  of  the  old  forms. 

This  collection  includes  a  Third  Party 
requirement  that  certain  applicants 
obtain  frequency  coordination.  There  is 
no  additional  time  burden  placed  on  the 
respondent  for  this  requirement, 
however,  it  adds  an  extra  Astep®  to  the 
application  filing  requirements. 
Applicants  forward  dieir  applications 
via  the  non-profit  private  sector 
frequency  coordinators  designated  by 
type  of  radio  service.  The  frequency 
coordinator  then  forwards  the 
application  and  application  remittance 
to  the  FCC.  We  estimate  that  40%  of  the 
respondents  (96,128)  are  affected  by  this 
requirement. 

OMB  Approval  Number:  3060-0799. 
Title:  FCC  Ownership  Disclosure 
Information  for  the  Wireless 
Telecommunications  Services. 

Form  No.;  FCC  602. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Response:  30 
minutes  to  2  hours.  The  Commission 
estimate  that  50%  of  the  respondents 
will  hire  an  outside  consultant  to 
prepare  the  information. 

Total  Annual  Burden:  3,750  hours. 

Frequency  of  Response:  On  Occasion. 

Total  Annual  Estimated  Costs: 
$604,000.  This  cost  includes  an  estimate 
that  50%  of  the  respondents  will  hire  an 
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outside  consultant  at  $200  per  hour  to 
prepare  the  information.  It  also  includes 
$2.50  per  respondent  in  postal  fees  for 
applicants  filing  manually. 

Needs  and  Uses:  This  form  is  required 
to  be  filed  by  applicants  who  have 
acquired  their  license  by  participation 
in  an  FCC  auction  or  who  are  applying 
for  a  license  in  a  service  which  is 
subject  to  Part  1,  Subpart  Q  of  the 
Commission's  Rules,  or  by  common 
carrier  Ucensees  whether  or  not  the 
service  was  originally  subject  to  auction, 
under  the  following  circumstances:  (1) 
Applicants  for  a  new  license  or 
authorization  who  do  not  have  a  current 
FCC  Form  602  on  file  with  the  FCC;  (2) 
Applicants  filing  to  renew  an  existing 
license  if  there  is  no  current  FCC  Form 
602  on  file  with  the  FCC;  (3)  Applicants 
for  a  transfer  of  control  of  a  license  or 
assignment  of  authorization  who  do  not 
have  a  current  FCC  Form  602  on  file 
with  the  FCC;  (4)  Applicants  who  are 
going  to  participate  in  an  FCC  auction 
and  do  not  have  a  current  FCC  Form  602 
on  file. 

The  purpose  for  the  information 
collection  is  to  obtain  the  identity  of  the 
applicant  and  to  elicit  information 
required  by  Section  1.2112  of  the 
Commission's  rules  regarding:  (1) 
Persons  or  entities  holding  a  10%  or 
greater  direct  or  indirect  ownership 
interest  in  the  applicant;  (2)  All 
affiliates  of  the  applicant  pursuant  to 
Section  1.211;  (3)  All  general  partners  in 
any  general  partnership  in  the 
applicant's  chain  of  ownership,  and;  (4) 
All  the  members  of  any  limited  liability 
corporation  in  applicant's"  chain  of 
ownership. 

FCC  602  consists  of  a  Main  Form  and 
associated  schedules  for  technical 
information.  Filers  will  use  multiple 
copies  of  Form  602  as  needed  to  list 
each  direct  and  indirect  owner  and 
associated  information.  The  data  will  be 
used  by  the  FCC  to  determine  whether 
the  applicant  is  legally,  technically  and 
financially  qualified  to  be  licensed.  The 
data  collected  on  this  form  includes 
Taxpayer  Identification  Numbers  for  the 
Applicant/Licensee,  any  Related  FCC 
Regulated  Businesses  of  the  Appbcant/ 
Licensee,  Disclosable  Interest  Holders 
and  any  Related  FCC  Regulated 
Businesses  of  Disclosable  Interest 
Holders.  These  numbers  will  not  be 
displayed  to  the  public. 

The  current  Form  602  was  designed 
for  use  by  auctionable  services  only  and 
this  revision  accommodates  use  by  all 
Wireless  Telecommunications  Services. 
The  use  of  FCC  Form  602  will  replace 
FCC  Form  430  for  Wireless  services.  We 
intend  to  allow  a  transition  period  after 
which  FCC  Form  430  will  be 


discontinued  for  use  by  Wireless 
services. 

The  previous  0MB  submission  for 
this  form  identified  the  number  of 
respondents  as  10,000  which  includes 
all  Wireless  services.  Therefore,  there  is 
no  change  in  the  number  of 
respondents,  only  re-design  of  the  form 
to  accommodate  the  various  services. 
The  FCC  Form  602  has  also  been 
completely  revised  in  order  to  collect 
ownership  information  in  a  format 
where  the  relationships  between  various 
entities  is  readily  apparent.  The 
currently  approved  version  of  the  Form 
602  simply  collects  a  list  of  attributable 
owners.  In  accordance  with  our  rules, 
the  new  form  collects  this  information 
along  with  the  business  relationship 
(attributable  owner,  indirect  owner,  etc.) 
which  is  essential  for  regulating  the 
commercial  use  of  the  spectrum. 

OMB  Approval  Number:  3060-0800. 

Title:  FCC  Wireless 
Telecommunications  Bureau 
Application  for  Assignments  of 
Authorization  and  Transfers  of  Control. 

Form  No.:  FCC  603. 

Type  of  Review:  Revision  to  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Govenunent. 

Number  of  Respondents:  32,151. 

Estimated  Time  Per  Response:  30 
minutes  to  1.75  hours.  The  Commission 
estimate  that  50%  of  the  respondents 
will  hire  an  outside  consultant  to 
prepeue  the  information. 

Total  Annual  Burden:  36,171  hours. 

Total  Estimated  Annual  Costs: 
$7,114,000.  This  cost  includes  an 
estimate  that  50%  of  the  respondents 
will  hire  an  outside  consultant  at  $200 
per  hour  to  prepare  the  information.  It 
also  includes  a  $45  filing  fee  per 
respondent  and  $2.50  in  postal  fees  for 
applicants  filing  manually. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  This  collection  of 
information  incorporates  a  previously 
approved  OMB  collection  of  3060-0797. 
Collection  3060-0797  is  eliminated. 

Form  603  is  a  multi-purpose  form 
used  to  apply  for  approval  of 
assignment  or  transfer  of  control  of 
licenses  in  the  Wireless  Radio  Services. 
The  data  collected  on  this  form  is  used 
by  the  FCC  to  determine  whether  the 
public  interest  would  be  served  by 
approval  of  the  requested  assignment  or 
transfer.  This  form  is  also  used  to  notify 
the  Commission  of  consummated 
assignments  and  transfers  of  wireless 
licenses  that  have  previously  been 
consented  to  by  the  Commission  or  for 
which  notification  but  not  prior  consent 


is  required.  This  form  is  used  by 
applicants/licensees  in  the  Public 
Mobile  Services,  Personal 
Communications  Services,  Private  Land 
Moiile  Radio  Services,  Broadcast 
Auxiliary  Services,  Fixed  Microwave 
Services,  Maritime  Services  (excluding 
ships),  and  Aviation  Services  (excluding 
airdi-aft). 

The  purpose  of  this  form  is  to  obtain 
information  sufficient  to  identify  the 
parties  to  the  proposed  assignment  or 
transfer,  establish  the  parties  basic 
eligibility  and  qualifications,  classify 
the  filing,  and  determine  the  nature  of 
the  proposed  service.  Various  technical 
schedules  are  required  along  with  the 
main  form  applicable  to  Auctioned 
Services,  Partitioning  and 
Disaggregation,  Undefined  Geographical 
Area  Partitioning,  Notification  of 
Consummation  or  Request  for  Extension 
of  Time  for  Consummation. 

The  data  collected  on  this  form 
incfudes  the  Taxpayer  Identification 
Numbers  of  the  Licensee/ Assignor, 
Transferor  and  the  Assignee/Transferee. 
These  numbers  will  not  be  displayed  to 
the  public.  This  form  will  eventually 
replace  FCC  Forms  490,  702,  703,  704 
and  1046.  After  an  initial  transition 
period  for  use  of  the  Form  603,  the  other 
fontis  will  no  longer  be  used. 

The  revised  603  is  a  consolidated 
form  which  now  incorporates  the 
information  previously  required  on  FCC 
Form  604  "Applications  for  Transfer  of 
Control  for  Auctionable  Services". 
Consolidating  these  forms  required 
adding  a  number  of  questions  regarding 
the  following:  related  applications; 
transfer  of  control;  determination  if 
application  is  subject  to  streamlined 
processing  under  forbearance;  waivers; 
attachments  to  the  application;  pending 
transfers  or  assignments  not  on  the  form 
603;  Sub  Group  Identification  Numbers; 
and  Assignor/Transferor  Race, 
Ethnicity,  gender;  identification  of 
partial  assignments.  There  were  also 
revisions  to  the  certifications  included 
on  the  form. 

The  number  of  respondents  and 
burden  hours  have  increased  due  to 
conibining  a  previously  approved 
collection  (3060-0797)  wdth  this  one. 

OMB  Approval  Number:  3060-0795. 

Title:  ULS  TIN  Registration  and  FCC 
Form  606. 

Form  No.:  FCC  606. 

Type  of  Review:  Revision  to  an 
Existing  Collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  411,000. 

Estimated  Time  Per  Response:  1  hour. 


68918         Federal  Register / Vol.  63,  No.  239 /Monday,  December  14,  1998 /Rules  and  Regulations 


Total  Annual  Burden:  411,000  hours. 

Frequency  of  Response:  On  Occasion. 

Total  Annual  Estimated  Costs:  The 
Commission  estimates  respondents  will 
incur  no  cost  to  provide  this 
information. 

Needs  and  Uses:  The  Wireless 
Telecommunications  Bureau  is 
currently  developing  a  Universal 
Licensing  System  (ULS)  with  gradual 
implementation  by  radio  service.  This 
Universal  Licensing  System  will 
eventually  replace  1 1  separate  licensing 
databases  and  provide  for  imiversal 
licensing  forms  and  data  collection  for 
the  many  services  that  the  Wireless 
Bureau  provides. 

The  Universal  Licensing  System  is 
driven  by  applicants  Taxpayer 
Identification  Number,  which  could  be 
a  Social  Security  Number  or  an 
Employer  Identification  Number. 
Existing  licensees  are  required  to 
provide  WTB  with  their  Taxpayer 
Identification  Number  and  list  of  call 
signs  in  order  to  populate  ULS  and 
establish  a  imique  sequential  number 
for  each  licensee.  A  licensee  may  have 
multiple  licenses  under  different  names 
and  addresses  all  covered  under  the 
same  TIN  number.  A  single  entities 
licenses  could  be  in  various  names, 
radio  services  and  addresses. 

During  this  period  of  collecting 
existing  entities  Taxpayer  Identification 
Numbers  and  the  process  of  linking  the 
licenses  for  each  entity,  problems  were 
encountered  with  various  organizations 
responsible  for  only  a  certain  portion  of 
the  entities  total  radio  authorization. 
Therefore,  it  was  necessary  for  the  FCC 
to  establish  "Sub-TINs".  Entities  must 
obtain  a  Sub-Group  Identification 
Number  (SGIN)  from  the  FCC  in 
instances  where  the  applicant  or 
Ucensee  does  not  have  a  unique  TIN 
because  it  is  a  sub-group  or  department 
of  the  entity  identified  by  the  TIN  (e.g., 
a  governmental  entity  or  academic 
institution)  and  therefore  shares  the  TIN 
with  other  subgroups  or  departments  of 
the  same  entity.  The  SGIN  allows  each 
sub-group  to  track  the  licenses  it  holds. 

The  Commission  is  revising  this 
collection  to  in  response  to  comments 
received  on  the  ULS  NPRM.  Entities 
using  and  registering  their  TINS 
requested  the  Commission  add  the 
SGIN.  Most  of  the  SGIN's  will  be  filed 
via  FCC  Form  601.  However,  there  may 
be  instances  of  where  FCC  606  filers 
need  to  provide  SGINs.  The  estimated 
number  of  respondents  and  burden 
remains  the  same. 

The  Taxpayer  Identification  Number 
or  the  SGIN  will  not  be  displayed  to  the 
public. 

The  Wireless  Bureau  strongly 
encourages  submission  of  this 


information  electronically  and  has 
developed  an  interactive  electronic 
application  for  this  purpose,  FCC  Form 
606.  A  series  of  public  notices  have 
been  issued  to  collect  this  information 
by  radio  service. 

The  information  collected  in  the 
application  will  be  used  to  populate  the 
Universal  Licensing  System  and  to 
assign  a  unique  identifier  to  each 
licensee  for  interaction  with  the  ULS. 
Assignment  of  the  unique  identifier  will 
be  automatically  generated  by  the 
system.  This  information  will  also  be 
used  to  match  records  in  the  licensing 
database  to  the  Collection  System 
records  to  validate  payment  for 
applications  and  for  Debt  Collection 
purposes. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Wireless  Telecommunications 
Bureau  Universal  Licensing  System 
Recordkeeping  and  Third  Party 
Disclosure  Requirements. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  8,255 
Recordkeepers.  In  addition  to  the 
recordkeeping  requirements  some  of  the 
respondents  may  be  required  to 
coordinate  various  actions  with  Third 
Parties.  The  total  number  of  responses  is 
11,242. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Annual  Burden:  5,624  hours. 

Frequency  of  Response:  On  Occasion. 

Total  Annual  Estimated  Costs:  No 
Additional  Costs. 

Needs  and  Uses:  ULS  establishes  a 
streamlined  set  of  rules  that  minimizes 
filing  requirements;  eliminates 
redundant,  inconsistent,  or  uimecessary 
submission  requirements;  and  assures 
ongoing  collection  of  reliable  licensing 
and  ownership  data.  The  recordkeeping 
and  third  party  disclosure  requirements 
contained  in  this  collection  are  a  result 
of  the  eliminate  of  a  number  of  filing 
requirements.  The  ULS  forms  contain  a 
number  of  certifications,  which 
eliminated  for  a  number  of  previous 
filing  requirements.  However, 
applicants  must  maintain  records  to 
document  compliance  with  the 
requirements.  In  some  instance 
applicants  may  also  be  required  to 
coordinate  activities  with  third  parties 
prior  to  submitting  applications. 

V.  Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i),  11,  303(g).  303(r),  and  332(c)(7)  of 
the  Communications  Act  of  1934,  as 


amended,  47  U.S.C.  154(i),  161,  303(g), 
303(r),  332(c)(7),  47  CFR  Parts  0,  1, 13. 
22,  24,  26,  27,  80,  87.  90,  95,  97  and  101 
of  the  Commission's  Rules  are  Amended 
as  set  forth  in  the  rule  changes. 

It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  R&O.  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

It  is  further  ordered  that  pursuant  to 
section  5(c)  of  the  Communications  Act 
of  1934  (see  47  U.S.C.  155(c)),  the  Chief, 
Wireless  Telecommunications  Bureau, 
is  granted  delegated  authority  to 
develop,  implement,  modify  rules  and 
procedures  for  the  Universal  Licensing 
System  to  the  extent  stated  herein. 

/( is  further  ordered  that  Petition  for 
Rule  Making  RM-8677  is  granted  as 
indicated  herein  and  WT  Docket  No. 
96-188  is  terminated. 

List  of  Subjects  in  47  CFR  Parts  0, 1, 13, 
22,  24,  26,  27,  80,  87,  90,  95,  97,  and 
101 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Final  Rules 

Parts  0,  1. 13,  22,  24,  26,  27,  80,  87, 
90,  95,  97,  and  101  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
(CFR)  are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.121  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  0.121    Location  of  field  Installations. 

*  *  *  *  Ik 

(b)  Protected  field  offices  are  located 
at  the  following  geographical 
coordinates  (coordinates  are  referenced 
to  North  American  Datum  1983 
(NAD83)): 

Allegan,  Michigan 

42''36'20.1"  N.  Latitude 

85°57'20.1"  W.  Longitude 
Anchorage,  Alaska 

61''09'41.0"N.  Latitude 

ISOOQO'OS.O"  W.  Longitude 
Belfast,  Maine 


$0,408  OME 
expiration  da 
Paperwork  Ri 
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aission. 


I   44"'26'42.3"  N.  Latitude 
!   69"'04'56.1"  W.  Longitude 
Canandaigua,  New  York 

42°54'48.2"  N.  Latitude 

rz^lS'SZ.Q"  W.  Longitude 
Douglas,  Arizona 
I   31°30'02.3"  N.  Latitude 

109°39'14.3"  W.  Longitude 
Femdale,  Washington 

48''57'20.4"  N.  Utitude 

122°33'17.6"W.  Longitude 
Grand  Island.  Nebraska 

40°55'21.0"N.  Latitude 

98°25'43.2"  W.  Longitude 
Kingsville,  Texas 

27°26'30.1"N.  Latitude 

97''53'01.0"  W.  Longitude 
Laurel,  Maryland 

39°09'54.4"  N.  Latitude 

76°49'15.9"  W.  Longitude 
Livermore,  California 

37°43'29.7"N.  Latitude 

121°45'15.8"  W.  Longitude 
Powder  Springs,  Georgia 
'   33°51'44.4"  N.  Latitude 

84°43'25.8"  W.  Longitude 
Sabana  Seca,  Puerto  Rico 

18°27'15.8"N.  Latitude 

66°13'35.6"  W.  Longitude 
Santa  Isabel,  Puerto  Rico 
i   18°00'18.9"  N.  Latitude 

66°22'30.6"  W.  Longitude 
Vero  Beach,  Florida 

27''36'22.1"  N.  Latitude 

80°38'05.2"  W.  Longitude 
Waipahu,  Hawaii 

21°22'33.6"  N.  Latitude 
I    157°59'44.1"  W.  Longitude 

3.  Section  0.40T  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§  0.401    Location  of  Commission  offices. 

***** 

(b)*  *  * 

:   (3)  Alternatively,  applications  and 

other  filings  may  be  sent  electronically 

via  the  Universal  Licensing  System 

(ULS). 

4.  Section  0.408  is  amended  by 
adding  entries  for  FCC  601,  FCC  602, 
FCC  603,  and  FCC  605  to  the  end  of  the 
table  in  paragraph  (b)  to  read  as  follows: 

§0.408    0MB  control  numbers  and 
expiration  dates  assigned  pursuant  to  the 
Paperwork  Reduction  Act 

*****. 

(b)  *   *   * 

3060-0798.  FCC  601 XXXX 

3060-0799.  FCC  602 XXXX 

3060-0800.  FCC  603 XXXX 

3060-0850.  FCC  605 10/31/01 

f  *  *  *  * 

5.  Section  0.453  is  amended  by 
removing  and  reserving  paragraph  (g)(1) 
and  revising  introductory  text  of 
paragraph  (h)  and  paragraph  (h)(1)  to 
read  as  follows: 


§  0.453    Put>lic  reference  rooms. 


(g)* 
(D* 

(2)* 


(Reserved] 


(h)  The  Wireless  Telecommunications 
Bureau  Reference  Room.  The  following 
docimients,  files  and  records  are 
available. 

(1)  The  Wireless  Telecommunications 
Bureau  Reference  Room — Gettysburg. 
Commercial  radio  operator  application 
files  and  all  authorizations  in  the 
Wireless  Radio  Services  and  files 
relating  thereto,  which  includes  Land 
Mobile,  Microwave,  Aviation  Ground 
£ind  Marine  Coast  applications.  All  of 
these  materials  are  available  in  the 
Commission's  offices  in  Gettysburg, 
Pennsylvania.  See  §0.457(0(3).  This 
reference  room  also  contains  station 
files  containing  applications  and  related 
materials  for  Remote  Pickup,  Aiu^l 
STL/ICR,  TV  Auxiliary,  and  Low  Power 
Auxiliary  Stations  in  the  Mass  Media 
services.  This  reference  room  also 
contains  station  files  containing 
applications  and  related  materials  for 
the  Point-to-Point  Microwave  (including 
the  Local  Television  Transmission 
Service)  and  Digital  Electronic  Message 
(DEMS)  services  in  the  Common  Carrier 
services.  Cards  summarizing  the 
historical  record  of  applications  and 
dispositions  of  the  Broadcast  Auxiliary 
service  through  May  1982  are  available 
for  inspection  as  well. 
***** 

6.  Section  0.482  is  revised  to  read  as 
follows: 

§  0.482    Application  for  waiver  of  wireless 
radio  service  rules. 

All  requests  for  waiver  of  the  rules 
[see  §  1.925)  governing  the  Wireless 
Radio  Services  (see  §  1.907)  that  require 
a  fee  [see  §  1.1102)  shall  be  submitted 
via  the  Universal  Licensing  System  or  to 
the  Mellon  Bank,  Pittsbiu^h, 
Pennsylvania  at  the  address  set  forth  in 
§  1.1102.  Waiver  requests  that  do  not 
require  a  fee  should  be  submitted  via 
the  Universal  Licensing  System  or  to: 
Federal  Communications  Commission, 
1270  Fairfield  Road,  Gettysburg, 
Pennsylvania  17325-7245.  Waiver 
requests  attached  to  applications  must 
be  submitted  in  accordance  with 
§  0.401(b)  or  §  0.401(c)  of  the  rules. 

7.  Section  0.491  is  revised  to  read  as 
follows: 

§  0.491    Application  for  exemption  from 
compulsory  ship  radio  requirements. 

Applications  for  exemption  filed 
under  the  provisions  of  §§  352(b)  or  383 
of  the  Communications  Act;  Regulation 
4,  chapter  I  of  the  Safety  Convention; 
Regulation  5,  chapter  IV  of  the  Safety 


Convention;  or  Article  IX  of  the  Great 
Lakes  Agreement,  must  be  filed  as  a 
waiver  request  using  the  procedures 
specified  in  §  0.482  of  this  part. 
Emergency  requests  must  be  filed  via 
the  Universal  Licensing  System  or  at  the 
Federal  Communications  Commission, 
Office  of  the  Secretary,  445  12th  Street, 
SW,  Room  TW-B204,  Washington,  DC 
20554. 

PART  1— PRACTICE  AND 
PROCEDURE 

8.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154.  207.  303, 
and  309(j)  unless  otherwise  noted. 

9.  Section  1.4  is  amended  by  adding 
a  sentence  to  the  end  of  paragraph  (f)  to 
read  as  follows: 

§  1 .4    Computation  of  time. 

***** 

(f)  *   *   *  Applications,  attachments 
and  pleadings  filed  electronically  in  the 
Universal  Licensing  System  (ULS) 
pursuant  to  §  1.913(b)  or  §  1.939(b)  must 
be  received  before  midnight  on  the 
filing  date. 
***** 

10.  Section  1.41  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§  1 .41    Informal  requests  for  Commission 
action. 

*  *   *  In  application  and  licensing 
matters  pertaining  to  the  Wireless  Radio 
Services,  as  defined  in  §  1.904  of  this 
part,  such  requests  may  also  be  sent 
electronically,  via  the  ULS. 

11.  Section  1.45  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  paragraph,  and  revising 
paragraphs  (a),  (b)  and  (c)  to  read  as 
follows: 

§  1 .45    Pleadings;  filing  periods. 

*  *   *  Pleadings  associated  with 
Ucenses,  applications,  waivers  and  other 
documents  in  the  Wireless  Radio 
Services  may  be  filed  via  the  ULS. 

(a)  Petitions.  Petitions  to  deny  may  be 
filed  pursuant  to  §  1 .939  of  this  part. 

(b)  Oppositions.  Oppositions  to  any 
motion,  petition,  or  request  may  be  filed 
within  10  days  after  the  original 
pleading  is  filed. 

(c)  Replies.  The  person  who  filed  the 
original  pleading  may  reply  to 
oppositions  within  5  days  after  the  time 
for  filing  oppositions  has  expired.  The 
reply  shall  be  limited  to  matters  raised 
in  the  oppositions,  and  the  response  to 
all  such  matters  shall  be  set  forth  in  a 
single  pleading;  separate  replies  to 
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individual  oppositions  shall  not  be 
filed. 


12.  Section  1.49  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)  to  read  as  follows: 

§  1 .49    Specifications  as  to  pleadings  and 
documents. 


(e)  Petitions,  pleadings,  and  other 
documents  associated  with  licensing 
matters  in  the  Wireless  Radio  Services 
may  be  filed  electronically  in  ULS. 


13.  Section  1.50  is  revised  to  read  as 
follows: 

§  1 .50    Specifications  as  to  briefs. 

The  Commission's  preference  is  for 
briefs  that  are  either  typewritten, 
prepared  by  other  mechanical 
processing  methods,  or,  in  the  case  of 
matters  in  the  Wireless  Radio  Services, 
composed  electronically  and  sent  via 
ULS.  Printed  briefs  will  be  accepted 
only  if  specifically  requested  by  the 
Commission.  Typewritten,  mechanically 
produced,  or  electronically  transmitted 
briefs  must  conform  to  all  of  the 
applicable  specifications  for  pleadings 
and  documents  set  forth  in  §  1.49. 

14.  Section  1.51  is  amended  by 
adding  new  paragraphs  (f),  (g),  and  (h) 
to  read  as  follows: 

§  1 .51    Nunr)t>er  of  copies  of  pleadings, 
briefs  and  other  papers. 

***** 

(f)  For  application  and  licensing 
matters  involving  the  Wireless  Radio 
Services,  pleadings,  briefs  or  other 
documents  may  be  filed  electronically 
in  ULS,  or  if  filed  manually,  one 
original  and  one  copy  of  a  pleading, 
brief  or  other  document  must  be  filed. 

(g)  Participants  that  file  pleadings, 
briefs  or  other  documents  electronically 
in  ULS  need  only  submit  one  copy,  so 
long  as  the  submission  conforms  to  any 
procedural  or  filing  requirements 
established  for  formal  electronic 
comments,  (see  §  1.49) 

(h)  Pleadings,  briefs  or  other 
documents  filed  electronically  in  ULS 
by  a  party  represented  by  an  attorney 
shall  include  the  name,  street  address, 
and  telephone  number  of  at  least  one 
attorney  of  record.  Parties  not 
represented  by  an  attorney  that  file 
electronically  in  ULS  shall  provide  their 
name,  street  address,  and  telephone 
number. 

15.  Section  1.52  is  amended  by 
revising  the  third  and  fourth  sentences 
to  read  as  follows: 


§  1 .52    Subscription  and  verification. 

*   *   *  Either  the  original  document, 
the  electronic  reproduction  of  such 
original  document  containing  the 
facsimile  signature  of  the  attorney  or 
represented  party,  or,  in  the  case  of 
matters  in  the  Wireless  Radio  Services, 
an  electronic  filing  via  ULS  is 
acceptable  for  filing.  If  a  facsimile  or 
electronic  reproduction  of  such  original 
document  is  filed,  the  signatory  shall 
retain  the  original  until  the 
Commission's  decision  is  final  and  no 
longer  subject  to  judicial  review.  *  *  * 

16.  Section  1.83  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  1 .83    Applications  for  radio  operator 
licenses. 

***** 

(b)  *   *   *  This  bulletin  is  available 
ft-om  the  Commission's  Forms 
Distribution  Center  by  calling  1-800- 
418-FORM  (3676). 

§1.84    [Removed] 

17.  Section  1.84  is  removed. 

18.  Section  1.85  is  revised  to  read  as 
follows: 

§  1 .85    Suspension  of  operator  licenses. 

Whenever  grounds  exist  for 
suspension  of  an  operator  license,  as 
provided  in  §  303(m)  of  the 
Communications  Act,  the  Chief  of  the 
Wireless  Telecommunications  Bureau, 
with  respect  to  amateur  and  commercial 
radio  operator  licenses,  may  issue  an 
order  suspending  the  operator  license. 
No  order  of  suspension  of  any  operator's 
Ucense  shall  take  effect  until  15  days' 
notice  in  writing  of  the  cause  for  the 
proposed  suspension  has  been  given  to 
the  operator  licensee,  who  may  make 
written  application  to  the  Commission 
at  any  time  within  the  said  15  days  for 
a  hearing  upon  such  order.  The  notice 
to  the  operator  licensee  shall  not  be 
effective  until  actually  received  by  him, 
and  fixjm  that  time  he  shall  have  15  days 
in  which  to  mail  the  said  application.  In 
the  event  that  physical  conditions 
prevent  mailing  of  the  application 
before  the  expiration  of  the  15-day 
period,  the  appUcation  shall  then  be 
mailed  as  soon  as  possible  thereafter, 
accompanied  by  a  satisfactory 
explanation  of  the  delay.  Upon  receipt 
by  the  Commission  of  such  application 
for  hearing,  said  order  of  suspension 
shall  be  designated  for  hearing  by  the 
Chief,  Wireless  Telecommunications 
Bureau  and  said  suspension  shall  be 
held  in  abeyance  until  the  conclusion  of 
the  hearing.  Upon  the  conclusion  of  said 
hearing,  the  Commission  may  affirm, 
modify,  or  revoke  said  order  of 
suspension.  If  the  hcense  is  ordered 


suspended,  the  operator  shall  send  his 
operator  license  to  the  Licensing  and 
Technical  Analysis  Branch,  Public 
Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
in  Washington,  DC,  on  or  before  the 
effective  date  of  the  order,  or,  if  the 
effective  date  has  passed  at  the  time 
notice  is  received,  the  license  shall  be 
sent  to  the  Commission  forthwith. 

19.  Section  1.106  is  amended  by 
adding  a  new  paragraph  (o)  to  read  as 
follows: 

§1.106    Petitions  for  reconsideration. 

***** 

(o)  Petitions  for  reconsideration  of 
licensing  actions,  as  well  as  oppositions 
and  replies  thereto,  that  are  filed  with 
respect  to  the  Wireless  Radio  Services, 
may  be  filed  electronically  via  ULS. 

20.  Section  1.821  is  revised  to  read  as 
follows: 

§1.821    Scope. 

The  provisions  of  §§  1.822  and  1.824 
of  this  part  apply  as  indicated  to  those 
applications  for  permits,  licenses  or 
authorizations  in  the  Multichannel 
Multipoint  Distribution  Service  for 
which  action  may  be  taken  by  the  Mass 
Media  Bureau  pursuant  to  delegated 
authority. 

§1.823    [Removed] 

21.  Section  1.823  is  removed. 

§1.825    [Removed] 

22.  Section  1.825  is  removed. 

23.  Subpart  F  of  Part  lis  revised  to 
read  as  follows: 

Subpart  F — Wireless  Telecommunications 
Services,  Applications  and  Proceedings 

Scope  and  Authority 

1.901  Basis  and  purpose. 

1.902  Scope. 

1.903  Authorization  required. 
1.907  Definitions. 

Application  Requirements  and  Procedures 

1.911    Station  files. 

1.913    Application  forms;  electronic  and 

manual  filing. 
1.915    General  application  requirements. 
1.917    Who  may  sign  applications. 
1.919    Ownership  information. 

1.923  Content  of  applications. 

1.924  Quiet  zones. 

1.925  Waivers. 

1.926  Application  processing;  initial 
procedures. 

1.927  Amendment  of  applications. 
1.929    Classification  of  filings  as  major  or 

minor. 
1.931    Application  for  special  temporary 
authority. 

1.933  Public  notices. 

1.934  Defective  applications  and  dismissal. 

1.935  Agreements  to  dismiss  applications, 
amendments  or  pleadings. 


§1.901     Basi 
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I1.937    Rep)etitious  or  conflicting 

applications. 
ili.939    Petitions  to  deny. 
il.945    License  grants. 
1346    Ck)nstruction  and  coverage 

requirements. 
L947    Modification  of  licenses. 
i;.948    Assignment  of  authorization  or 

transfer  of  control,  notification  of 
'      consummation. 

lj.949    Application  for  renewal  of  license. 
1|.951     Duty  to  respond  to  official 

communications. 
t.955    Termination  of  authorizations. 
1.956    Settlement  conferences. 
!1.957    Procedure  with  respect  to  amateur 

radio  operator  licenses. 

Reports  to  be  Filed  with  the  Commission 
llj.981    Reports,  annual  and  semi-annual. 

Subpart  F— Wireless 
Telecommunications  Services 
Applications  and  Proceedings 

[ '  24.  §  1.901  is  revised  to  read  as 
ifbllows: 

{§  1 .901    Basis  and  purpose. 

j    These  rules  are  issued  pursuant  to  the 
jConununications  Act  of  1934,  as 
amended.  47  U.S.C  151  et  seq.  The 
purpose  of  these  rules  is  to  estabUsh  the 
requirements  and  conditions  under 
which  entities  may  be  licensed  in  the 
Wireless  Radio  Services  as  described  in 
this  part  and  in  Parts  13,  20.  22.  24,  26. 
27.  80,  87.  90.  95,  97  and  101  of  this 
chapter. 

25.  Sections  1.902. 1.903  and  1.907 
are  added  to  read  as  follows: 

§1.902    Scope. 

I    In  case  of  any  conflict  between  the 
|iules  set  forth  in  this  subpart  and  the 
jmles  set  forth  in  Farts  13.  20.  22,  24,  26. 
27.  80,  87,  90,  95,  97,  and  101  of  Title 
47.  Chapter  I  of  the  Code  of  Federal 
Hegulations,  the  rules  in  Part  1  shall 
govern. 

§1.903    Auttiorization  required. 

I    (a)  General  rule.  Stations  in  the 
Wireless  Radio  Services  must  be  used 
and  operated  only  in  accordance  with 
the  rules  applicable  to  their  particular 
service  as  set  forth  in  this  title  and  with 
a  valid  authorization  granted  by  the 
iCommission  under  the  provisions  of 
this  part,  except  as  specified  in 
paragraph  (b)  of  this  section. 

(b)  Restrictions.  The  holding  of  an 
iduthorization  does  not  create  any  rights 
ibeyond  the  terms,  conditions  and  period 
specified  in  the  authorization. 
Authorizations  may  be  granted  upon 
proper  application,  provided  that  the 
Commission  finds  that  the  applicant  is 
qualified  in  regard  to  citizenship, 
<diaracter.  financial,  technical  and  other 
criteria,  and  that  the  public  interest, 
convenience  and  necessity  will  be 


served.  See  §§  301,  308.  and  309.  310  of 
this  chapter. 

(c)  Subscribers.  Authority  for 
subscribers  to  operate  mobile  or  fixed 
stations  in  the  Wireless  Radio  Services, 
except  for  certain  stations  in  the  Rural 
Radiotelephone  Service  and  the  Air- 
Ground  Radiotelephone  Service,  is 
included  in  the  authorization  held  by 
the  licensee  providing  service  to  them. 
Subscribers  are  not  required  to  apply 
for,  and  the  Commission  does  not 
accept,  applications  froin  subscribers  for 
individual  mobile  or  fixed  station 
authorizations  in  the  Wireless  Radio 
Services,  except  as  follows:  individual 
authorizations  are  required  to  operate 
general  aviation  airborne  mobile 
stations  in  the  Air-Ground 
Radiotelephone  Service.  See  §  22.82  of 
this  chapter.  Individual  authorizations 
are  required  to  operate  rural  subscriber 
stations  in  the  Rural  Radiotelephone 
Service,  except  as  provided  in  §  22.703 
of  this  chapter.  Individual 
authorizations  are  required  for  end  users 
of  certain  Specialized  Mobile  Radio 
Systems  as  provided  in  §  90.655  of  this 
chapter.  In  addition,  certain  ships  and 
aircraft  are  required  to  be  individually 
licensed  imder  Parts  80  and  87  of  this 
chapter.  See  §§80.13.  87.18  of  this 
chapter. 

§1.907    Definitions. 

Antenna  structure.  The  term  antenna 
structure  includes  the  radiating  and 
receiving  elements,  its  supporting 
structures,  towers,  and  all 
appurtenances  mounted  thereon. 

Application.  A  request  on  a  standard 
form  for  a  station  license  as  defined  in 
§  3(b)  of  the  Communications  Act, 
signed  in  accordance  with  §  1.917  of 
this  part,  or  a  similar  request  to  amend 
a  pending  application  or  to  modify  or 
renew  an  authorization.  The  term  also 
encompasses  requests  to  assign  rights 
granted  by  the  authorization  or  to 
transfer  control  of  entities  holding 
authorizations. 

Auctionable  license.  A  Wireless  Radio 
Service  license  identified  in  §  1.2102  of 
this  part  for  which  competitive  bidding 
is  used  to  select  from  among  mutually 
exclusive  applications. 

Auctionable  license  application.  A 
Wireless  Radio  Service  license 
application  identified  in  §  1.2102  of  this 
part  for  which  competitive  bidding  is 
used  if  the  application  is  subject  to 
mutually  exclusive  applications. 

Authorization.  A  written  instnmient 
or  oral  statement  issued  by  the  FCC 
conveying  authority  to  operate,  for  a 
specified  term,  to  a  station  in  the 
Wireless  Telecommunications  Services. 

Authorized  bandwidth.  The 
maximum  bandwidth  permitted  to  be 


used  by  a  station  as  specified  in  the 
station  license.  See  §  2.202  of  this 
chapter. 

Authorized  power.  The  maximum 
power  a  station  is  permitted  to  use.  This 
power  is  specified  by  the  Commission 
in  the  station's  authorization  or  rules. 

Control  station.  A  fixed  station,  the 
transmissions  of  which  are  used  to 
control  automatically  the  emissions  or 
operations  of  a  radio  station,  or  a  remote 
hase  station  transmitter. 

Effective  radiated  power  (ERP).  The 
product  of  the  power  supplied  to  the 
antenna  multiplied  by  the  gain  of  the 
antenna  referenced  to  a  half-wave 
dipole. 

Equivalent  Isotopically  Radiated 
Power  (EIRP).  The  product  of  the  power 
supplied  to  the  antenna  multiplied  by 
the  antenna  gain  referenced  to  an 
isotropic  antenna. 

Fixed  station.  A  station  operating  at  a 
fixed  location. 

Harmful  interference.  Interference 
that  endangers  the  functioning  of  a 
radjonavigation  service  or  of  other 
safety  services  or  seriously  degrades, 
obstructs,  or  repeatedly  interrupts  a 
radio  communications  service  operating 
in  accordance  with  the  Radio 
Regulations. 

Mobile  relay  station.  A  fixed 
transmitter  used  to  facilitate  the 
transmission  of  communications 
between  mobile  units. 

Mobile  station.  A  radio 
communication  station  capable  of  being 
moved  and  which  ordinarily  does  move. 

Non-auctionable  license.  A  Wireless 
Radio  Service  license  identified  in 
§  1^2102  of  this  part  for  which 
competitive  bidding  is  not  used  to  select 
from  among  mutually  exclusive 
applications. 

Non-auctionable  license  application. 
A  Wireless  Radio  Service  license 
application  for  which  §  1.2102  of  this 
part  precludes  the  use  of  competitive 
bidding  if  the  application  is  subject  to 
mutually  exclusive  applications. 

Private  Wireless  Sendees.  Wireless 
Radio  Services  authorized  by  parts  80, 
87,  90,  95,  97,  and  101  that  are  not 
Wireless  Telecommunications  Services, 
as  defined  in  this  part. 

Radio  station.  A  separate  transmitter 
or  a  group  of  transmitters  under 
simultaneous  common  control, 
including  the  accessor)'  equipment 
required  for  carrying  on  a  radio 
communications  service. 

Receipt  date.  The  date  an  electronic 
or  paper  application  is  received  at  the 
appropriate  location  at  the  Commission 
or  Mellon  Bank.  Amendments  to 
pending  applications  may  result  in  the 
assignment  of  a  new  receipt  date  in 
accordance  with  §  1.927  of  this  part. 
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Universal  Licensing  System.  The 
Universal  Licensing  System  (ULS)  is  the 
consohdated  database,  application  filing 
system,  and  processing  system  for  all 
Wireless  Radio  Services.  ULS  supports 
electronic  filing  of  all  applications  and 
related  documents  by  applicants  and 
licensees  in  the  Wireless  Radio  Services, 
and  provides  public  access  to  licensing 
information. 

Wireless  Radio  Services.  All  radio 
services  authorized  in  parts  13,  20,  22, 
24,  26,  27,  74,  80.  87,  90,  95,  97  and  101 
of  this  chapter,  whether  commercial  or 
private  in  nature. 

Wireless  Telecommunications 
Services.  Wireless  Radio  Services, 
whether  fixed  or  mobile,  that  meet  the 
definition  of  "telecommunications 
service"  as  defined  by  47  U.S.C.  153,  as 
amended,  and  are  therefore  subject  to 
regulation  on  a  common  carrier  basis. 
Wireless  Telecommunications  Services 
include  all  radio  services  authorized  by 
parts  20,  22,  24,  26,  and  27  of  this 
chapter.  In  addition.  Wireless 
Telecommunications  Services  include 
Public  Coast  Stations  authorized  by  part 
80  of  this  chapter,  Commercial  Mobile 
Radio  Services  authorized  by  part  90  of 
this  chapter,  and  common  carrier  fixed 
microwave  services.  Local  Television 
Transmission  Service  (LTTS),  Local 
Multipoint  Distribution  Service  (LMDS), 
and  Digital  Electronic  Message  Service 
(DEMS),  authorized  by  part  101  of  this 
chapter. 

26.  Section  1.911  is  revised  to  read  as 
follows: 

§1.911    Station  files. 

Applications,  notifications, 
correspondence,  electronic  filings  and 
other  material,  and  copies  of 
authorizations,  comprising  technical, 
legal,  and  administrative  data  relating  to 
each  station  in  the  Wireless  Radio 
Services  are  maintained  by  the 
Commission  in  ULS.  These  files 
constitute  the  official  records  for  these 
stations  and  supersede  any  other 
records,  database  or  lists  from  the 
Commission  or  other  sources. 

§1.912    [Removed] 

27.  Section  1.912  is  removed. 

28.  Section  1.913  is  revised  to  read  as 
follows: 

§  1 .91 3    Application  forms;  electronic  and 
ntanual  filing. 

(a)  Application  forms.  Applicants  and 
licensees  in  the  Wireless  Radio  Services 
shall  use  the  following  forms  and 
associated  schedules  for  all 
applications: 

(1)  FCC  Form  601,  Application  for 
Authorization  in  the  Wireless  Radio 
Services.  FCC  Form  601  and  associated 


schedules  is  used  to  apply  for  initial 
authorizations,  modifications  to  existing 
authorizations,  amendments  to  pending 
applications,  renewals  of  station 
authorizations,  developmental 
authorizations,  special  temporary 
authority,  notifications,  requests  for 
extension  of  time,  and  administrative 
updates. 

(2)  FCC  Form  602,  Wireless  Radio 
Services  Ownership  Form.  FCC  Form 
602  is  used  by  applicants  and  licensees 
in  auctionable  services  to  provide  and 
update  ownership  information  as 
required  by  §§  1.919, 1.948,  1.2112(a)  of 
this  part,  and  any  other  section  that 
requires  the  submission  of  such 
information. 

(3)  FCC  Form  603,  Application  for 
Assignment  of  Authorization  or  Transfer 
of  Control.  FCC  Form  603  is  used  to 
apply  for  Commission  consent  to 
assigiunents  of  existing  authorizations, 
to  apply  for  Commission  consent  to  the 
transfer  of  control  of  entities  holding 
authorizations,  to  notify  the 
Commission  of  the  consummation  of 
assignments  or  transfers,  and  to  request 
extensions  of  time  for  consummation  of 
assignments  or  transfers.  It  is  also  used 
to  apply  for  Commission  consent  to 
partial  assigimients  of  authorizations, 
including  partitioning  and 
disaggregation. 

WFCCForm  605,  Quick-form 
Application  for  Authorization  for 
Wireless  Radio  Services.  FCC  Form  605 
is  used  to  apply  for  Amatevu,  Ship, 
Aircraft,  and  General  Mobile  Radio 
Service  (GMRS)  authorizations,  as  well 
as  Commercial  Radio  Operator  Licenses. 

Cb)  Electronic  filing.  Except  as 
specified  in  paragraph  (d)  of  this  section 
or  elsewhere  in  this  chapter,  all 
applications  and  other  filings  using  FCC 
Forms  601  through  605  or  associated 
schedules  must  be  filed  electronically  in 
accordance  with  the  electronic  filing 
instructions  provided  by  ULS.  For  each 
Wireless  Radio  Service  that  is  subject  to 
mandatory  electronic  filing,  this 
subparagraph  is  effective  on  (1)  July  1, 
1999,  or  (2)  six  months  after  the 
Commission  begins  use  of  ULS  to 
process  applications  in  the  service, 
whichever  is  later.  The  Commission  will 
aimounce  by  public  notice  the 
deployment  date  of  each  service  in  ULS. 

(1)  Attachments  to  applications 
should  be  uploaded  along  with  the 
electronically  filed  application 
whenever  possible.  The  files,  other  than 
the  ASCn  table  of  contents,  should  be  in 
Adobe  Acrobat  Portable  Document 
Format  (PDF)  whenever  possible. 

(2)  Any  associated  documents  (see 

§  1.211(a)  of  this  part)  submitted  with  an 
application  must  be  uploaded  as 
attachments  to  the  application 


whenever  possible.  The  attachment 
should  be  uploaded  via  ULS  in  Adobe 
Acrobat  Portable  Document  Format 
(PDF)  whenever  possible. 

(c)  Auctioned  license  applications. 
Auctioned  license  applications,  as 
defined  in  §  1.907  of  this  part,  shall  also 
comply  with  the  requirements  of 
subpart  Q  of  this  part  and  the  applicable 
Commission  orders  and  public  notices 
issued  with  respect  to  each  auction  for 

a  particular  service  and  spectrum. 

(d)  Manual  filing.  (1)  ULS  Forms  601, 
603  and  605  may  be  filed  manually  or 
electronically  by  applicants  and 
licensees  in  the  following  services: 

(i)  The  part  90  Private  Land  Mobile 
Radio  services  for  shared  spectrum, 
spectrum  in  the  public  safety  pool 
below  746  MHz,  and  spectrum  in  the 
public  safety  allocation  above  746  MHz, 
except  those  filed  by  Commission- 
certified  frequency  coordinators; 

(ii)  The  part  97  Amateur  Radio 
Service,  except  those  filed  by  Volunteer 
Examination  Coordinators; 

(iii)  The  part  95  General  Mobile  Radio 
Service  and  Personal  Radio  Service 
(excluding  218-219  MHz  service); 

(iv)  The  part  80  Maritime  Services 
(excluding  the  VHF  156-162  MHz 
Public  Coast  Stations); 

(v)  The  part  87  Aviation  Services; 

(vi)  Part  13  Commercial  Radio 
Operators;  and 

(vii)  Part  101  licensees  who  are  also 
members  of  any  of  the  groups  listed  in 
paragraph  (d)(l)(i)  through  (d)(l)(vi)  of 
this  section. 

(2)  Manually  filed  applications  must 
be  submitted  to  the  Commission  at  the 
appropriate  address  with  the 
appropriate  filing  fee.  The  addresses  for 
filing  and  the  fee  amounts  for  particular 
applications  are  listed  in  Subpart  G  of 
this  part,  and  in  the  appropriate  fee 
filing  guide  for  each  service  available 
from  the  Commission's  Forms 
Distribution  Center  by  calling  1-800- 
418-FORM  (3676). 

(3)  Manually  filed  applications 
requiring  fees  as  set  forth  at  Subpart  G, 
of  this  part  must  be  filed  in  accordance 
with  §  0.401(b). 

(4)  Manually  filed  applications  that 
do  not  require  fees  must  be  addressed 
and  sent  to  Federal  Communications 
Commission,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325-7245. 

(5)  Standard  forms  may  be  reproduced 
and  the  copies  used  in  accordance  with 
the  provisions  of  §  0.409  of  this  chapter. 

(6)  Attachments  to  manually  filed 
applications  may  be  filed  on  a  standard 
3.5  magnetic  diskette  formatted  to  be 
readable  by  high  density  floppy  drives 
operating  under  MS-DOS  (version  3.X  or 
later  compatible  versions).  Each  diskette 
submitted  must  contain  an  ASCII  text 
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file  listing  each  niename  and  a  brief 
description  of  the  contents  of  each  file 
and  format  for  each  document  on  the 
diskette.  The  files  on  the  diskette,  other 
than  the  table  of  contents,  should  be  in 
Adobe  Acrobat  Portable  Document 
Format  (PDF)  whenever  possible.  All 
diskettes  submitted  must  be  legibly 
labelled  referencing  the  application  and 
its  filing  date. 

(e)  Applications  requiring  prior 
coordination.  Parties  filing  applications 
that  require  frequency  coordination 
shall,  prior  to  filing,  complete  all 
applicable  frequency  coordination 
requirements  in  service-specific  rules 
contained  within  this  chapter.  After 
appropriate  frequency  coordination, 
such  applications  may  be  electronically 
filed  via  ULS  or,  if  filed  manually,  must 
be  forwarded  to  the  appropriate  address 
with  the  appropriate  filing  fee  (if 
applicable)  in  accordance  with 
subparagraph  (d).  Applications  filed  by 
the  frequency  coordinator  on  behalf  of 
the  applicant  must  be  filed 
electronically. 

(f)  Applications  for  Amateur  licenses. 
Each  candidate  for  an  amateur  radio 
operator  license  which  requires  the 
applicant  to  pass  one  or  more 
examination  elements  must  present  the 
administering  Volimteer  Examiners  (VE) 
with  all  information  required  by  the 
rules  prior  to  the  examination.  The  VEs 
may  collect  the  information  required  by 
these  rules  in  any  manner  of  their 
choosing,  including  creating  their  own 
forms.  Upon  completion  of  the 
examination,  the  administering  VEs  will 
immediately  grade  the  test  papers  and 
TAfill  then  issue  a  certificate  for 
successful  completion  of  an  amateur 
radio  operator  examination  (CSCE)  if  the 
applicant  is  successful.  The  VEs  will 
send  all  necessary  information  regarding 
a  candidate  to  the  Volunteer-Examiner 
Coordinator  (VEC)  coordinating  the 
examination  session.  Applications  filed 
with  the  Commission  by  VECs  must  be 
filed  electronically  via  ULS.  All  other 
applications  for  amateur  service  licenses 
may  be  submitted  manually  to  FCC, 
1270  Fairfield  Road,  Gettysburg,  PA 
:17325-7245,  or  may  be  electronically 
filed  via  ULS.  Feeable  requests  for 
vanity  call  signs  must  be  filed  in 
accordance  with  §0.401  of  this  chapter 
or  electronically  filed  via  ULS. 

§1.914    [Removed] 

29.  Section  1.914  is  removed. 

30.  Section  1.915  is  added  to  read  as 
follows: 

§  1.915    General  applicatfon  requirements. 

(a)  General  requirement.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  for  all  Wireless  Radio  Services. 


station  licenses,  as  defined  in  section 
308(a)  of  the  Communications  Act,  as 
amended,  operator  licenses, 
modifications  or  renewals  of  licenses, 
assigimients  or  transfers  of  control  of 
station  licenses  or  any  rights 
thereunder,  and  waiver  requests 
associated  with  any  of  the  foregoing 
shall  be  granted  only  upon  eui 
application  filed  pursuant  to  §§1.913 
through  1.917  of  this  part. 

(b)(1)  Exception  for  emergency  filings. 
The  Commission  may  grant  station 
licenses,  or  modifications  or  renewals 
thereof,  without  the  filing  of  a  formal 
application  in  the  following  cases: 

(i)  an  emergency  found  by  the 
Commission  to  involve  danger  to  life  or 
property  or  to  be  due  to  damage  to 
equipment; 

(ii)  a  national  emergency  proclaimed 
by  the  President  or  declared  by  the 
Congress  and  during  the  continuance  of 
any  war  in  which  the  United  States  is 
engaged,  when  such  action  is  necessary 
for  the  national  defense  or  security  or 
otherwise  in  furtherance  of  the  war 
effort;  or 

(iii)  an  emergency  where  the 
Commission  finds  that  it  would  not  be 
feasible  to  secure  renewal  applications 
from  existing  licensees  or  otherwise  to 
follow  normal  licensing  procedures. 

(2)  No  such  authorization  shall  be 
granted  for  or  continue  in  effect  beyond 
the  period  of  the  emergency  or  war 
requiring  it.  The  procedures  to  be 
followed  for  emergency  requests 
submitted  under  this  subparagraph  are 
the  same  as  for  seeking  special 
temporary  authority  under  §  1.931  of 
this  part.  After  the  end  of  the  period  of 
emergency,  the  party  must  submit  its 
request  by  filing  the  appropriate  FCC 
form  in  accordance  with  paragraph  (a) 
of  this  section. 

§1.916    [Removed] 

31.  Section  1.916  is  removed. 

32.  Section  1.917  is  added  to  read  as 
follows: 

§  1 .91 7    Who  may  sign  applications. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  applications, 
amendments,  and  related  statements  of 
fact  required  by  the  Commission  must 
be  signed  as  follows  (either 
electronically  or  manually,  see 
paragraph  (d)  of  this  section):  (1)  By  the 
applicant,  if  the  applicant  is  an 
individual;  (2)  by  one  of  the  partners  if 
the  applicant  is  a  partnership;  (3)  by  an 
officer,  director,  or  duly  authorized 
employee,  if  the  applicant  is  a 
corporation;  (4)  by  a  member  who  is  an 
officer,  if  the  applicant  is  an 
unincorporated  association;  or  (5)  by  the 
trustee  if  the  applicant  is  an  amateur 


radio  service  club.  Applications, 
amendments,  and  related  statements  of 
fact  filed  on  behalf  of  eligible 
government  entities  such  as  states  and 
territories  of  the  United  States,  their 
poUtical  subdivisions,  the  District  of 
Co'imibia.  and  units  of  local 
government,  including  unincorporated 
municipalities,  must  be  signed  by  a  duly 
elected  or  appointed  official  who  is 
authorized  to  do  so  under  the  laws  of 
the  applicable  jurisdiction. 

(b)  Applications,  amendments,  and 
related  statements  of  fact  requfred  by 
the  Commission  may  be  signed  by  the 
applicant's  attorney  in  case  of  the 
applicant's  physical  disability  or 
absence  from  tiie  United  States,  or  by 
applicant's  designated  vessel  master 
when  a  temporary  permit  is  requested 
for  a  vessel.  The  attorney  shall,  when 
applicable,  separately  set  forth  the 
reason  why  the  application  is  not  signed 
by  the  applicant.  In  addition,  if  any 
matter  is  stated  on  the  basis  of  the 
attorney's  or  master's  belief  only  (rather 
than  knowledge),  the  attorney  or  master 
shall  separately  set  forth  the  reasons  for 
believing  that  such  statements  are  true. 
Only  the  original  of  applications, 
amendments,  and  related  statements  of 
fact  need  be  signed. 

(c)  Applications,  amendments,  and 
related  statements  of  fact  need  not  be 
signed  under  oath.  Willful  false 
statements  made  therein,  however,  are 
punishable  by  fine  and  imprisorunent, 
18  U.S.C.  1001,  and  by  appropriate 
administrative  sanctions,  including 
revocation  of  station  license  pursuant  to 
312(a)(1)  of  the  Communications  Act  of 
1934,  as  amended. 

(d)  "Signed,"  as  used  in  this  section, 
means,  for  manually  filed  applications 
only,  an  original  hand-written  signature 
or,  for  electronically  filed  applications 
only,  an  electronic  signature.  An 
electronic  signature  shall  consist  of  the 
name  of  the  applicant  transmitted 
electronically  via  ULS  and  entered  on 
the  application  as  a  signature. 

§1.918    [Removed] 

33.  Section  1.918  is  removed: 

^4.  Section  1.919  is  added  to  read  as 

follows: 

§1.919    Ownership  information. 

(a)  Applicants  or  licensees  in  Wireless 
Radio  Services  that  are  subject  to  the 
ownership  reporting  requirements  of 

§  1.2112(a)  of  this  part  shall  use  FCC 
Form  602  to  provide  all  owTiership 
information  required  by  this  chapter. 

(b)  Any  applicant  or  licensee  that  is 
sub'ject  to  the  ownership  reporting 
requirements  of  §  1.2112(a)  of  this  part 
shall  file  an  FCC  Form  602,  or  file  an 
updated  form  if  the  ownership 
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information  on  a  previously  filed  FCC 
Form  602  is  not  current,  at  the  time  it 
submits: 

(1)  An  initial  application  for 
authorization  (FCC  Form  601); 

(2)  An  application  for  license  renewal 
(FCC  Form  601); 

(3)  An  application  for  assignment  of 
authorization  or  transfer  of  control  (FCC 
Form  603);  or 

(4)  A  notification  of  consummation  of 
a  pro  forma  assignment  of  authorization 
or  transfer  of  control  (FCC  Form  603) 
under  the  Commission's  forbearance 
procedures  (see  §  1.948(c  )  of  this  part). 

(c)  A  single  FCC  Form  602  may  be 
associated  with  multiple  applications 
filed  by  the  same  applicant  or  licensee. 
If  an  applicant  or  licensee  already  has 
a  current  FCC  Form  602  on  file  when  it 
files  an  initial  application,  renewal 
application,  application  for  assignment 
or  transfer  of  control,  or  notification  of 
a  pro  forma  assignment  or  transfer,  it 
may  certify  that  it  has  a  current  FCC 
Form  602  on  file. 

(d)  No  filing  fee  is  required  to  submit 
or  update  FCC  Form  602. 

(e)  Applicants  or  licensees  in  Wireless 
Radio  Services  that  are  not  subject  to  the 
ownership  reporting  requirements  of 

§  1.2112(a)  of  this  part  are  not  required 
to  file  FCC  Form  602.  However,  such 
applicants  and  licensees  may  be 
required  by  the  rules  applicable  to  such 
services  to  disclose  the  real  party  (or 
parties)  in  interest  to  the  application, 
including  (as  required)  a  complete 
disclosure  of  the  identity  and 
relationship  of  those  persons  or  entities 
directly  or  indirectly  owning  or 
controlling  (or  both)  the  applicant  or 
licensee. 

$1,921    [Removed] 

35.  Section  1.921  is  removed. 

§  1.922    [Removed] 

36.  Section  1.922  is  removed. 

37.  Section  1.923  is  revised  to  read  as 
follows: 

%  1 .923    Content  of  applications. 

(a)  General.  Applications  must 
contain  all  information  requested  on  the 
applicable  form  and  any  additional 
information  required  by  the  rules  in  this 
chapter  and  any  rules  pertaining  to  the 
specific  service  for  which  the 
application  is  filed. 

fb)  Reference  to  material  on  file. 
Questions  on  application  forms  that  call 
for  specific  technical  data,  or  that  can  be 
answered  yes  or  no  or  with  another 
short  answer,  must  be  answered  on  the 
form.  Otherwise,  if  docimients,  exhibits, 
or  other  lengthy  showings  already  on 
file  with  the  FCC  contain  information 
required  in  an  application,  the 


application  may  incorporate  such 
information  by  reference,  provided  that: 

(1)  The  referenced  information  has 
been  filed  in  ULS  or,  if  manually  filed 
outside  of  ULS,  the  information 
comprises  more  than  one  "8V2  x  11" 
page. 

(2)  The  referenced  information  is 
current  and  accurate  in  all  material 
respects;  and 

(3)  The  application  states  specifically 
where  the  referenced  information  can 
actually  be  found,  including: 

(i)  The  station  call  sign  or  application 
file  number  and  its  location  if  the 
reference  is  to  station  files  or  previously 
filed  applications; 

(ii)  The  title  of  the  proceeding,  the 
docket  number,  and  any  legal  citations, 
if  the  reference  is  to  a  docketed 
proceeding. 

(c)  Antenna  locations.  Applications 
for  stations  at  fixed  locations  must 
describe  each  transmitting  antenna  site 
by  its  geographical  coordinates  and  also 
by  its  street  address,  or  by  reference  to 

a  nearby  landmark.  Geographical 
coordinates,  referenced  to  NAD83,  must 
be  specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude. 

(d)  Antenna  structure  registration. 
Owners  of  certain  antenna  structures 
must  notify  the  Federal  Aviation 
Administration  and  register  with  the 
Commission  as  required  by  Fart  17  of 
this  chapter.  Applications  proposing  the 
use  of  one  or  more  new  or  existing 
antenna  structures  must  contain  the 
FCC  Antenna  Registration  Number(s)  of 
each  structure  for  which  registration  is 
required.  If  registration  is  not  required, 
the  applicant  must  provide  information 
in  its  application  sufficient  for  the 
Commission  to  verify  this  fact. 

(e)  Environmental  concerns.  Each 
applicant  is  required  to  indicate  at  the 
time  its  application  is  filed  whether  or 
not  a  Commission  grant  of  the 
application  may  have  a  significant 
environmental  effect,  as  defined  by 

§  1.1307  of  this  chapter.  If  answered 
affirmatively,  an  Envirorunental 
Assessment,  required  by  §  1.1311  of  this 
chapter,  must  be  filed  with  the 
application  and  environmental  review 
by  the  Commission  must  be  completed 
prior  to  construction. 

(f)  International  coordination. 
Channel  assignments  and/ or  usage 
under  this  part  are  subject  to  the 
applicable  provisions  and  requirements 
of  treaties  and  other  international 
agreements  between  the  United  States 
government  and  the  governments  of 
Canada  and  Mexico. 

(g)  Quiet  zones.  Each  applicant  is 
required  to  comply  with  the  "Quiet 
Zone"  rule  (see  §  1.924). 


(h)  Taxpayer  Identification  Number 
(TINs).  Wireless  applicants  and 
licensees,  including  all  attributable 
ov^mers  of  auctionable  licenses  as 
defined  by  §  1.2112  of  this  part,  are 
required  to  provide  their  Taxpayer 
Identification  Numbers  (TINS)  (as 
defined  in  26  U.S.C.  6109)  to  the 
Commission,  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA).  Under  the  DCIA,  the  FCC  may 
use  an  applicant  or  licensee's  TIN  for 
purposes  of  collecting  and  reporting  to 
the  Department  of  the  Treasury  any 
delinquent  amounts  arising  out  of  such 
person's  relationship  with  the 
Government.  The  Commission  will  not 
publicly  disclose  applicant  or  licensee 
TINs  unless  authorized  by  law,  but  will 
assign  a  "public  identification  number" 
to  each  applicant  or  licensee  registering 
a  TIN.  This  public  identification 
number  will  be  used  for  agency 
purposes  other  than  debt  collection. 

38.  Section  1.924  is  revised  to  read  as 
follows: 

§1.924    Quiet  zones. 

Quiet  zones  are  those  areas  where  it 
is  necessary  to  restrict  radiation  so  as  to 
minimize  possible  impact  on  the 
operations  of  radio  astronomy  or  other 
facilities  that  are  highly  sensitive  to 
interference.  The  areas  involved  and 
procedures  required  are  as  follows: 

(a)  NRAO.  NRRO.  The  requirements 
of  this  paragraph  are  intended  to 
minimize  possible  interference  at  the 
National  Radio  Astronomy  Observatory 
site  located  at  Green  Bank,  Pocahontas 
County,  West  Virginia,  and  at  the  Naval 
Radio  Research  Observatory  site  at 
Sugar  Grove,  Pendleton  County,  West 
Virginia. 

(1)  Applicants  and  licensees  planning 
to  construct  and  operate  a  new  or 
modified  station  at  a  permanent  fixed 
location  within  the  area  bounded  by  N 
39°  15'  0.4"  on  the  north,  W  78°  29' 
59.0"  on  the  east,  N  37°  30'  0.4"  on  the 
south,  and  W  80°  29'  59.2"  on  the  west 
must  notify  the  Director,  National  Radio 
Astronomy  Observatory,  Post  Office  Box 
No.  2,  Green  Bank,  West  Virginia  24944, 
in  writing,  of  the  technical  details  of  the 
proposed  operation.  The  notification 
must  include  the  geographical 
coordinates  of  the  antenna  location,  the 
antenna  height,  antenna  directivity  (if 
any),  the  channel,  the  emission  type  and 
power. 

(2)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FCC,  the  notification  required  in 
paragraph  (a)(1)  of  this  section  should 
be  sent  at  the  same  time.  The 
application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (a)(1)  of  this  section  was 
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made.  After  receipt  of  such  applications, 
the  FCC  will  allow  a  period  of  20  days 
f^r  comments  or  objections  in  response 
to  the  notifications  indicated. 

(3)  If  an  objection  is  received  during 
the  20-day  period  from  the  National 
Radio  Astronomy  Observatory  for  itself 
or  on  behalf  of  the  Naval  Radio  Research 
Observatory,  the  FCC  will,  after 
consideration  of  the  record,  take 
whatever  action  is  deemed  appropriate. 

(b)  Table  Mountain.  The  requirements 
of  this  paragraph  are  intended  to 
minimize  possible  interference  at  the 
Table  Mountain  Radio  Receiving  Zone 
of  the  Research  Laboratories  of  the 
Department  of  Commerce  located  in 
Boulder  County,  Colorado. 

(1)  Licensees  and  applicants  plaiming 
to  construct  and  operate  a  new  or 
modified  station  at  a  permanent  fixed 
location  in  the  vicinity  of  Boulder 
County,  Colorado  are  advised  to  give 
consideration,  prior  to  filing 
applications,  to  the  need  to  protect  the 
Table  Mountain  Radio  Receiving  Zone 
from  interference.  To  prevent 
degradation  of  the  present  ambient  radio 
signal  level  at  the  site,  the  Department 
of  Commerce  seeks  to  ensure  that  the 
field  strengths  of  any  radiated  signals 
(excluding  reflected  signals)  received  on 
this  1800  acre  site  (in  the  vicinity  of 
coordinates  40°07'49.9"  North  Latitude, 
105°14'42.0"  West  Longitude)  resulting 
from  new  assignments  (other  than 
mobile  stations)  or  from  the 
modification  or  relocation  of  existing 
facilities  do  not  exceed  the  values  given 
in  the  following  table: 

Field  Strength  Limits  for  Table 
Mountain^ 


!  Frequency  range 

Field 
strength 
(mV/m) 

Power 

flux 

density 

(dBW/m^) 

Below  540  kHz  

10 
20 
10 
30 

1 

-65.8 

540  to  1600  kHz  

1.6  to  470  MHz  

470  to  890  MHz  

890  and  atx}ve 

-59.8 
65.8 
56.2 
85.8 

'  Note:  Equivalent  values  of  power  flux  den- 
sity are  calculated  assuming  free  space  char- 
acteristic impedance  of  376.7  omega  (1207c 
Q). 

(2)  Advance  consultation  is 
recommended,  particularly  for 
applicants  that  have  no  reliable  data  to 
indicate  whether  the  field  strength  or 
power  flux  density  figures  in  the  above 
table  would  be  exceeded  by  their 
proposed  radio  facilities.  In  general, 
coordination  is  recommended  for: 

(i)  Stations  located  within  2.4 
kilometers  (1.5  miles)  of  the  Table 
Mountain  Radio  Receiving  Zone; 


(ii)  Stations  located  within  4.8 
kilometers  (3  miles)  transmitting  with 
50  watts  or  more  effective  radiated 
power  (ERP)  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  Table  Moimtain  Radio  Receiving 
Zone; 

(iii)  Stations  located  with  16 
kilometers  (10  miles)  transmitting  with 
1  kW  or  more  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Radio 
Receiving  Zone; 

(iv)  Stations  located  within  80 
kilometers  (50  miles)  transmitting  with 
25  kW  or  more  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  Table  Mountain  Receiving 
Zone. 

(3)  Applicants  concerned  are  urged  to 
communicate  with  the  Radio  Frequency 
Management  Coordinator,  Department 
of  Commerce,  Research  Support 
Services  NOAAR/E5X2,  Boulder 
Laboratories,  Boulder,  CO  80303; 
telephone  (303)  497-6548,  in  advance  of 
filing  their  applications  with  the  FCC. 

(4)  The  FCC  will  not  screen 
applications  to  determine  whether 
advance  consultation  has  taken  place. 
However,  such  consultation  may  avoid 
the  filing  of  objections  from  the 
Department  of  Commerce  or  institution 
of  proceedings  to  modify  the 
authorizations  of  stations  that  radiate 
signals  with  a  field  strength  or  power 
flux  density  at  the  site  in  excess  of  those 
specified  herein. 

(c)  Federal  Communications 
Commission  protected  field  offices.  The 
requirements  of  this  paragraph  are 
intended  to  minimize  possible 
interference  to  FCC  monitoring 
activities. 

(1)  Licensees  and  applicants  planning 
to  construct  and  operate  a  new  or 
modified  station  at  a  permanent  fixed 
location  in  the  vicinity  of  an  FCC 
protected  field  office  are  advised  to  give 
consideration,  prior  to  filing 
applications,  to  the  need  to  avoid 
interfering  with  the  monitoring 
activities  of  that  office.  FCC  protected 
field  offices  are  listed  in  §0.121  of  this 
chapter. 

(2)  Applications  for  stations  (except 
mobile  stations)  that  could  produce  on 
any  channel  a  direct  wave  fundamental 
field  strength  of  greater  than  10  mV/m 
(-65.8  dBW/m2  power  flux  density 
assuming  a  free  space  characteristic 
impedance  of  120rt  Q)  in  the  authorized 
bandwidth  at  the  protected  field  office 
may  be  examined  to  determine  the 
potential  for  interference  with 
monitoring  activities.  After 
consideration  of  the  effects  of  the 
predicted  field  strength  of  the  proposed 
station,  including  the  cumulative  effects 


of  the  signal  from  the  proposed  station 
with  other  ambient  radio  field  strength 
levels  at  the  protected  field  office,  the 
FCC  may  add  a  condition  restricting 
radijftion  toward  the  protected  field 
office  to  the  station  authorization. 

(3)  In  the  event  that  the  calculated 
field  strength  exceeds  10  mV/m  at  the 
protected  field  office  site,  or  if  there  is 
any  question  whether  field  strength 
levels  might  exceed  that  level,  advance 
consultation  with  the  FCC  to  discuss 
possible  measures  to  avoid  interference 
to  monitoring  activities  should  be 
considered.  Prospective  applicants  may 
communicate  with:  Chief,  Compliance 
and  Information  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

(4)  Advance  consultation  is 
recommended  for  applicants  that  have 
no  reliable  data  to  indicate  whether  the 
field  strength  or  power  flux  density 
figure  indicated  would  be  exceeded  by 
their  proposed  radio  facilities.  In 
general,  coordination  is  recommended 
for: 

(i)  Stations  located  within  2.4 
kilometers  (1.5  miles)  of  the  protected 
field  office; 

(ii)  Stations  located  within  4.8 
kilometers  (3  miles)  with  50  watts  or 
more  average  effective  radiated  power 
(ERP)  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  protected  field  offices. 

(iii)  Stations  located  within  16 
kilometers  (10  miles)  with  1  kw  or  more 
average  ERP  in  the  primary  plane  of 
polarization  in  the  azimuthal  direction 
of  the  protected  field  office; 

(iv)  Stations  located  within  80 
kilometers  (50  miles)  with  25  kw  or 
more  average  ERP  in  the  primary  plane 
of  polarization  in  the  azimuthal 
direction  of  the  protected  field  office; 

(v)  Advance  coordination  for  stations 
transmitting  on  channels  above  1000 
MHz  is  recommended  only  if  the 
proposed  station  is  in  the  vicinity  of  a 
protected  field  office  designated  as  a 
satellite  monitoring  facility  in  §0.121  of 
this  chapter. 

(vi)  The  FCC  will  not  screen 
applications  to  determine  whether 
advance  consultation  has  taken  place. 
However,  such  consultation  may  serve 
to  avoid  the  need  for  later  modification 
of  the  authorizations  of  stations  that 
interfere  with  monitoring  activities  at 
protected  field  offices. 

(d)  Notification  to  the  Arecibo 
Observatory.  The  requirements  in  this 
section  are  intended  to  minimize 
possible  interference  at  the  Arecibo 
Observatory  in  Puerto  Rico.  Licensees 
must  make  reasonable  efforts  to  protect 
the  Observatory  from  interference. 
Licensees  planning  to  construct  and 
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operate  a  new  station  at  a  permanent 
fixed  location  on  the  islands  of  Puerto 
Rico,  Desecheo,  Mona,  Vieques  or 
Culebra  in  services  in  which  individual 
station  licenses  are  issued  by  the  FCC; 
planning  to  construct  and  operate  a  new 
station  at  a  permanent  fixed  location  on 
these  islands  that  may  cause 
interference  to  the  operations  of  the 
Arecibo  Observatory  in  services  in 
which  individual  station  licenses  are 
not  issued  by  the  FCC;  or  planning  a 
modification  of  any  existing  station  at  a 
permanent  fixed  location  on  these 
islands  that  would  increase  the 
likelihood  of  causing  interference  to  the 
operations  of  the  Arecibo  Observatory 
must  notify  the  Interference  Office, 
Arecibo  Observatory,  Post  Office  Box 
995,  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically  (e-mail  address: 
prcz@naic.edu),  of  the  technical 
parameters  of  the  planned  operation. 
Carriers  may  wish  to  use  the 
interference  guidelines  provided  by 
Cornell  University  as  guidance  in 
designing  facilities  to  avoid  interference 
to  the  Observatory.  The  notification 
must  include  identification  of  the 
geographical  coordinates  of  the  antenna 
location  (NAD-83  datum),  the  antenna 
height,  antenna  directivity  (if  any), 
proposed  channel  and  FCC  Rule  Part, 
type  of  emission,  and  effective  isotropic 
radiated  power. 

(1)  In  tne  Amateur  radio  service: 

(i)  The  provisions  of  paragraph  (d)  of 
this  section  do  not  apply  to  repeaters 
that  transmit  on  the  1.2  cm  or  shorter 
wavelength  bands;  and 

(ii)  The  coordination  provision  of 
paragraph  (d)  of  this  section  does  not 
apply  to  repeaters  that  are  located  16  km 
or  more  from  the  Arecibo  observatory. 

(2)  In  services  in  which  individual 
station  Ucenses  are  issued  by  the  FCC, 
the  notification  required  in  paragraph 
(d)  of  this  section  should  be  sent  the 
same  time  the  application  is  filed  writh 
the  FCC,  and  at  least  20  days  in  advance 
of  the  applicant's  planned  operation. 
The  application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (d)  of  this  section  was  made. 
In  services  in  which  individual  station 
licenses  are  not  issued  by  the  FCC,  the 
notification  required  in  paragraph  (d)  of 
this  section  should  be  sent  at  least  45 
days  in  advance  of  the  applicant's 
planned  operation.  In  the  latter  services, 
the  Interference  Office  must  inform  the 
FCC  of  a  notification  by  an  applicant 
within  20  days  if  the  Office  plans  to  file 
comments  or  objections  to  the 
notification.  After  the  FCC  receives  an 
application  fi"om  a  service  applicant  or 
is  informed  by  the  Interference  Office  of 
a  notification  from  a  service  applicant, 
the  FCC  will  allow  the  Interference 


Office  a  period  of  20  days  for  comments 
or  objections  in  response  to  the 
application  or  notification. 

(3)  If  an  objection  to  any  planned 
service  operation  is  received  during  the 
20-day  period  from  the  Interference 
Office,  the  FCC  will  take  whatever 
action  is  deemed  appropriate. 

(e)  Government  satellite  earth 
stations.  (1)  To  minimize  or  avoid 
harmful  interference  to  Government 
Satellite  Earth  Stations  located  in  the 
Denver,  Colorado  and  Washington,  DC 
areas,  any  application  for  a  new  station 
license  to  operate  in  the  17.8-19.7  GHz 
band  (except  for  low  power  operations 
governed  by  §  101.147(r)(10)  of  this 
chapter),  or  for  modification  of  an 
existing  station  license  in  this  band 
which  would  change  the  frequency, 
power,  emission,  modulation, 
polarization,  antenna  height  or 
directivity,  or  location  of  such  a  station, 
must  be  coordinated  with  the  Federal 
Government  by  the  Commission  before 
an  authorization  will  be  issued,  if  the 
station  or  proposed  station  is  located  in 
whole  or  in  part  within  any  of  the  areas 
defined  by  the  following  rectangles  or 
circles: 

Denver,  CO  Area 

Rectangle  1: 

loaO'OO"  N.  Lat.  on  the  north 
103°10'00"  W.  Long,  on  the  east 
38°30'00"  N.  Lat.  on  the  south 
lOe'SO'OO"  W.  Long,  on  the  west 

Rectangle  2: 

38''30'00"  N.  Lat.  on  the  north 
105°00'00"  W.  Long,  on  the  east 
37''30'00"  N.  Lat.  on  the  south 
lOS'SO'OO"  W.  Long,  on  the  west 

Rectangle  3: 
40''08'00"  N.  Lat.  on  the  north 
107°00'00"  W.  Long,  on  the  east 
39°56'00"  N.  Lat.  on  the  south 
107''15'00"  W.  Long,  on  the  west 

Washington,  DC  Area 

Rectangle 
38°40'00"  N.  Lat.  on  the  north 
78''50'00"  W.  Long,  on  the  east 
38''10'00"  N.  Lat.  on  the  south 
79°20'00"  W.  Long,  on  the  west;  or 

(2)  Within  a  radius  of  178  km  of 
38''48'00"  N.  Lat./78°52'00"  W.  Long. 

(3)  In  addition,  no  application  seeking 
authority  to  qperate  in  die  17.8-19.7 
GHz  band  will  be  accepted  for  filing  if 
the  proposed  station  is  located  within 
20  km  (or  within  55  km  if  the 
application  is  for  an  outdoor  low  power 
operation  pursuant  to  §  101.147{r)(10)  of 
this  chapter)  of  the  following 
coordinated: 

Denver,  CO  area:  39''43'00"  N.  Lat./ 

104''46'00"  W.  Long. 
Washington,  DC  area:  38°48'00"  N.  Lat./ 

76°52'00"  W.  Long. 


(f)  420-450  MHz  band.  (1)  In  the  band 
420-450  MHz,  appUcants  should  not 
expect  to  be  accommodated  if  their  area 
of  service  is  within  160  kilometers  (100 
miles)  of  the  following  locations: 

(i)  45°45'00.2"  N..  70°31'58.3"  W., 

(ii)  64°17'00.0  N.,  149°10'00.0\V.. 

(iii)  48''43'00.0"  N.,  97''54'01.4"  W.; 

Note:  Paragraph(f)(ii)  is  referenced  to 

NAD27. 

(2)  within  200  kilometers  (124  miles) 
of  the  following  locations: 

(i)  32°38'00.5"  N.,  83°34'  59.7"  W., 
(ii)  31''25'  00.6"  N.,  100''24'01.3"  W.; 

(3)  within  240  kilometers  (150  miles) 
of  the  following  location: 

(i)  39°07'59.6"  N.,  121°26'03.9"  W.; 

(4)  within  320  kilometers  (200  miles) 
of  the  following  locations: 

(i)  28°21'01.0"  N.,  80°42'59.2"  W., 
(ii)  30°30'00.7"  N.,  86°29'59.8"  W., 
(iii)  43°08'59.6"  N.,  119°11'03.8"  W.; 

(5)  or  in  the  following  locations: 
(i)  The  state  of  Arizona, 

(ii)  The  state  of  Florida, 

(iii)  Portions  of  CaUfomia  and  Nevada 
south  of  37°10'N., 

(iv)  And  portions  of  Texas  and  New 
Mexico  bounded  by  31°45'  N.,  34°  30' 
N.,  104°00'  W.,  and  107°  30'  W. 

Note  to  §1.924:  Unless  otherwise  noted,  all 
coordinates  cited  in  this  section  are  sp>eciried 
in  terms  of  the  North  American  Datum  of 
1983  (NAD  83). 

39.  Section  1.925  is  revised  to  read  as 
follows: 

§1.925    Waivers. 

(a)  Waiver  requests  generally.  The 
Commission  may  waive  specific 
requirements  of  the  rules  on  its  own 
motion  or  upon  request.  The  fees  for 
such  waiver  requests  are  set  forth  in 
§1.1102  of  this  part. 

(b)  Procedure  and  format  for  filing 
waiver  requests.  (1)  Requests  for  waiver 
of  rules  associated  with  licenses  or 
applications  in  the  Wireless  Radio 
Services  must  be  filed  on  FCC  Form 
601,  603,  or  605. 

(2)  Requests  for  waiver  must  contain 
a  complete  explanation  as  to  why  the 
waiver  is  desired.  If  the  information 
necessary  to  support  a  waiver  request  is 
already  on  file,  the  applicant  may  cross- 
reference  the  specific  filing  where  the 
information  may  be  found. 

(3)  The  Commission  may  grant  a 
request  for  waiver  if  it  is  shown  that: 

(i)  The  underlying  purpose  of  the 
rule(s)  would  not  be  served  or  would  be 
finstrated  by  application  to  the  instant 
case,  and  that  a  grant  of  the  requested 
waiver  would  be  in  the  pubUc  interest: 
or 

(ii)  In  view  of  unique  or  unusual 
factual  circumstances  of  the  instant 
case,  application  of  the  rule(s)  would  be 
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inequitable,  unduly  burdensome  or 
contrary  to  the  public  interest,  or  the 
applicant  has  no  reasonable  alternative. 

(4)  Applicants  requiring  expedited 
processing  of  their  request  for  waiver 
shall  clearly  caption  their  request  for 
waiver  with  the  words  "WAIVER — 
EXPEDITED  ACTION  REQUESTED." 

(c)  Action  on  Waiver  Requests. 

(i)  The  Commission,  in  its  discretion, 
may  give  public  notice  of  the  filing  of 
a  waiver  request  and  seek  comment 
from  the  public  or  affected  parties. 

(ii)  Denial  of  a  rule  waiver  request 
associated  with  an  application  renders 
that  application  defective  unless  it 
contains  an  alternative  proposal  that 
fully  complies  with  the  rules,  in  which 
event,  the  application  will  be  processed 
using  the  alternative  proposal  as  if  the 
waiver  had  not  been  requested. 
Applications  rendered  defective  may  be 
dismissed  without  prejudice. 

40.  Section  1.926  is  revised  to  read  as 
follows: 

§1.926    Application  processing;  initial 
procedures. 

Applications  are  assigned  file 
numbers  and  service  codes  in  order  to 
facilitate  processing.  Assignment  of  a 
file  number  to  an  application  is  for 
administrative  convenience  and  does 
not  constitute  a  determination  that  the 
application  is  acceptable  for  filing. 
Purpose  and  service  codes  appear  on  the 
Commission  forms. 

41.  Sections  1.927  and  1.929  are 
added  to  read  as  follows: 

§  1.927    Amendment  of  applications. 

(a)  Pending  applications  may  be 
amended  as  a  matter  of  right  if  they 
have  not  been  designated  for  hearing  or 
listed  in  a  Public  Notice  as  accepted  for 
filing,  except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section. 
Applicants  may  be  required  by  service- 
specific  rules  to  obtain  a  new  frequency 
coordination  to  amend  technical 
parameters  on  applications. 

(b)  Applicants  for  an  initial  license  in 
auctionable  services  may  amend  such 
applications  only  in  accordance  with 
Subpart  Q  of  this  part. 

(c)  Amendments  to  non-auction 
applications  that  are  applied  for  under 
Part  101  or  that  resolve  mutual 
exclusivity  may  be  filed  at  any  time, 
subject  to  the  requirements  of  §  1.945  of 
this  part. 

(d)  Any  amendment  to  an  application 
fcM-  modification  must  be  consistent 
with,  and  must  not  conflict  with,  any 
other  application  for  modification 
regarding  that  same  station. 

(ie)  Amendments  to  applications 
designated  for  hearing  may  be  allowed 
by  the  presiding  officer  or,  when  a 


proceeding  is  stayed  or  otherwise 
pending  before  the  full  Commission, 
may  be  allowed  by  the  Commission  for 
good  cause  shown.  In  such  instances,  a 
written  petition  demonstrating  good 
cause  must  be  submitted  and  served 
upon  the  parties  of  record. 

(0  Amendments  to  applications  are 
also  subject  to  the  service-specific  rules 
in  applicable  parts  of  this  chapter. 

(g)  Where  an  amendment  to  an 
application  specifies  a  substantial 
change  in  beneficial  ownership  or 
control  {de  jure  or  de  facto)  of  an 
applicant,  the  applicant  must  provide 
an  exhibit  with  the  amendment 
application  containing  an  affirmative, 
factual  showing  as  set  forth  in 
§  1.948(h)(2). 

(h)  Where  an  amendment  to  an 
application  constitutes  a  major  change, 
as  defined  in  §  1.929,  the  amendment 
shall  be  treated  as  a  new  application  for 
determination  of  filing  date,  public 
notice,  and  petition  to  deny  purposes. 

(i)  If  a  petition  to  deny  or  other 
informal  objection  has  been  filed,  a  copy 
of  any  amendment  (or  other  filing)  must 
be  served  on  the  petitioner.  If  the  FCC 
has  issued  a  public  notice  stating  that 
the  application  appears  to  be  mutually 
exclusive  with  another  application  (or 
applications),  a  copy  of  any  amendment 
(or  other  filing)  must  be  served  on  any 
such  mutually  exclusive  applicant  (or 
applicants). 

§  1 .929    Classification  of  filings  as  major  or 
minor. 

Applications  and  amendments  to 
applications  for  stations  in  the  wireless 
radio  services  are  classified  as  major  or 
minor  (  see  §  1.947).  Categories  of  major 
and  minor  filings  are  listed  in  §  309  of 
the  Communications  Act  of  1934. 

(a)  For  all  stations  in  all  Wireless 
Radio  Services,  whether  licensed 
geographically  or  on  a  site-specific 
basis,  the  following  actions  are 
classified  as  major: 

(1)  Application  for  initial 
authorization; 

(2)  Any  substantial  change  in 
ownership  or  control,  including 
requests  for  partitioning  and 
disaggregation; 

(3)  Application  for  renewal  of 
authorization; 

(4)  Application  or  amendment 
requesting  authorization  for  a  facility 
that  would  have  a  significant 
environmental  effect,  as  defined  by 
§§1.1301  through  1.1319  of  the  rules; 

(5)  Application  or  amendment 
requiring  frequency  coordination 
pursuant  to  the  Commission's  rules  or 
international  treaty  or  agreement; 

(6)  Application  or  amendment 
requesting  to  add  a  frequency  or 


frequency  block  for  which  the  applicant 
is  not  currently  authorized,  excluding 
removing  a  freauency. 

(b)  Jn  the  Cellular  Radiotelephone 
Service: 

(1)  Request  an  authorization  or  an 
amendment  to  a  pending  application 
that  wculd  expand  the  cellular 
geographic  service  area  (COSA)  of  an 
existing  cellular  system  or,  in  the  case 
of  an  amendment,  as  previously 
proposed  in  an  application,  except 
during  the  applicable  five-year  build-out 
period,  if  any; 

(2)  Request  that  a  COSA  boundary  or 
portion  of  a  COSA  boundary  be 
determined  using  an  alternative  method; 
or, 

(3)  Request  an  authorization  for 
facilities  that  would  produce  a  de 
minimis  service  area  boundary 
extension  into  unserved  area  in  an 
adjacent  market. 

(c)  In  addition  to  those  changes  listed 
in  subparagraph  (a)  above,  the  following 
are  major  changes  applicable  to  stations 
licensed  to  provide  base-to-mobile, 
mobile-to-base,  mobile-to-mobile  on  a 
site-specific  basis: 

(1)  In  the  Paging  and  Radiotelephone 
Service,  Rural  Radiotelephone  Service 
and  800  MHz  Specialized  Mobile  Radio 
Service  (SMR),  any  change  that  would 
increase  or  expand  the  applicant's 
existing  composite  interference  contour. 

(2)  In  the  900  MHz  SMR  and  220  MHz 
Service,  any  change  that  would  increase 
or  expand  the  applicant's  service  area  as 
defined  in  the  rule  parts  governing  the 
particular  radio  service. 

(3)  In  the  Paging  and  Radiotelephone 
Service,  Rural  Radiotelephone  Service, 
Offshore  Radiotelephone  Service,  and 
Specialized  Mobile  Radio  Service: 

(i)  Request  an  authorization  or  an 
amendment  to  a  pending  application 
that  would  establish  for  the  filer  a  new 
fixed  transmission  path; 

(ii)  Request  an  authorization  or  an 
amendment  to  a  pending  application  for 
a  fix«d  station  (i.e.,  control,  repeater, 
central  office,  rural  subscriber,  or  inter- 
office station)  that  would  increase  the 
effective  radiated  power,  antenna  height 
above  average  terrain  in  any  azimuth,  or 
relocate  an  existing  transmitter; 

(4)  In  the  Private  Land  Mobile  Radio 
Services  (PLMRS): 

(i)  Change  in  frequency; 

(iif  Change  in  the  type  of  emission; 

(iii)  Change  in  effective  radiated 
pow^r  from  that  authorized; 

(iv)  Change  in  antenna  height  from 
that  authorized; 

(v)  Change  in  the  authorized  location 
or  number  of  base  stations,  fixed, 
control  or,  for  systems  operating  on  non- 
exclusive assignments  in  the  470-512 
MHz,  800  MHz  or  900  MHz  bands,  a 
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change  in  the  number  of  mobile 
transmitters,  or  a  change  in  the  area  of 
mobile  operations  from  that  authorized; 

(vi)  Change  in  the  class  of  a  land 
station,  including  changing  from 
multiple  licensed  to  cooperative  use, 
and  from  shared  to  unshared  use. 

(d)  In  addition  to  those  filings  listed 
in  paragraph  (a)  of  this  section,  the 
following  are  major  actions  that  apply  to 
stations  licensed  to  provide  fixed  point- 
to-point,  point-to-multipoint,  or 
multipoint-to-point,  communications  on 
a  site-specific  basis,  or  fixed  or  mobile 
communications  on  an  area-specific 
basis  under  part  101  of  this  chapter: 

(1)  Any  change  in  transmit  antenna 
location  by  more  than  5  seconds  in 
latitude  or  longitude  for  fixed  point-to- 
point  facilities  (e.g.,  a  5  second  change 
in  latitude,  longitude,  or  both  would  be 
minor);  any  change  in  coordinates  of  the 
center  of  operation  or  increase  in  radius 
of  a  circular  area  of  operation,  or  any 
expansion  in  any  direction  in  the 
latitude  or  longitude  limits  of  a 
rectangular  area  of  operation,  or  any 
change  in  any  other  kind  of  area 
operation; 

(2)  Any  increase  in  frequency 
tolerance; 

(3)  Any  increase  in  bandwidth; 

(4)  Any  change  in  emission  type; 

(5)  Any  increase  in  EIRP  greater  than 
3dB; 

(6)  Any  increase  in  transmit  antenna 
height  (above  mean  sea  level)  more  than 
3  meters; 

(7)  Any  increase  in  transmit  antenna 
beamwidth; 

(8)  Any  change  in  transmit  antenna 
polarization; 

(9)  Any  change  in  transmit  antenna 
azimuth  greater  than  1  degree;  or, 

(10)  Any  change  which  together  with 
all  minor  modifications  or  amendments 
since  the  last  major  modification  or 
amendment  produces  a  cumulative 
effect  exceeding  any  of  the  above  major 
criteria. 

(e)  In  addition  to  those  filings  Hsted 
in  paragraph  (a)  of  this  section,  the 
following  are  major  actions  that  apply  to 
stations  licensed  to  provide  service  in 
the  Air-ground  Radiotelephone  Service: 

(1)  Request  an  authorization  to 
relocate  an  existing  General  Aviation 
ground  station;  or, 

(2)  Request  the  first  authorization  for 
a  new  Commercial  Aviation  ground 
station  at  a  location  other  than  those 
listed  in  §  22.859  of  this  chapter. 

(f)  In  addition  to  those  changes  listed 
in  paragraph  (a),  the  following  are  major 
changes  that  apply  to  stations  licensed 
in  the  industrial  radiopositioning 
stations  for  which  frequencies  are 
assigned  on  an  exclusive  basis. 
Maritime  and  Aviation  services,  except 


Maritime  Public  Coast  VHF  (CMRS), 
Ship  and  Aircraft  stations: 

(1)  Any  change  in  antenna  azimuth; 

(2)  Any  change  in  beamwidth; 

(3)  Any  change  in  antenna  location; 

(4)  Any  change  in  emission  type; 

(5)  Any  increase  in  antenna  height; 

(6)  Any  increase  in  authorized  power; 

(7)  Any  increase  in  emission 
bandwidth. 

(g)  In  addition  to  those  changes  listed 
in  paragraph  (a),  any  change  requiring 
international  coordination  in  the 
Maritime  Public  Coast  VHF  (CMRS) 
Service  is  major. 

(h)  In  addition  to  those  changes  listed 
in  paragraph  (a)  of  this  section,  the 
following  are  major  changes  that  apply 
to  ship  stations: 

(1)  Any  request  for  additional 
equipment; 

(2)  A  change  in  ship  category; 

(3)  A  request  for  assignment  of  a 
Maritime  Mobile  Service  Identity 
(MMSI)  number;  or 

(4)  A  request  to  increase  the  number 
of  ships  on  an  existing  fleet  license. 

(i)  In  addition  to  those  changes  listed 
in  paragraph  (a)  of  this  section,  the 
following  are  major  changes  that  apply 
to  aircraft  stations: 

(1)  A  request  to  increase  the  number 
of  aircraft  on  an  existing  fleet  license;  or 

(2)  A  request  to  change  the  type  of 
aircraft  (private  or  air  carrier). 

(j)  In  addition  to  those  changes  listed 
in  paragraph  (a)  of  this  section,  the 
following  are  major  changes  that  apply 
to  amateur  licenses: 

(1)  An  upgrade  of  an  existing  license; 
or 

(2)  A  change  of  call  sign. 

(k)  Any  change  not  specifically  listed 
above  as  major  is  considered  minor  [see 
§  1.947(b).  This  includes  but  is  not 
limited  to: 

(1)  Any  pro  forma  assignment  or 
transfer  of  control; 

(2)  Any  name  change  not  involving 
change  in  ownership  or  control  of  the 
license; 

(3)  Any  address  and/or  telephone 
number  changes; 

(4)  Any  changes  in  contact  person; 

(5)  Any  change  to  vessel  name  on  a 
ship  station  license; 

(6)  Any  change  to  a  site-specific 
license,  except  a  PLMRS  license  under 
part  90,  or  a  license  imder  part  101, 
where  the  licensee's  interference 
contburs  are  not  extended  and  co- 
chaimel  separation  criteria  are  met, 
except  those  modifications  defined  in 
paragraph  {c)(2)  of  this  section;  or 

(7)  Any  conversion  of  multiple  site- 
specific  licenses  into  a  single  wide-area 
license,  except  a  PLMRS  license  under 
part  90  or  a  Ucense  under  part  101  of 
this  chapter,  where  there  is  no  change 


in  the  Ucensee's  composite  interference 
contour  or  service  area  as  defined  in 
paragraph  (c)(2)  of  this  section. 

42.  Section  1.931  is  revised  to  read  as 
follows: 

§  1 .931    Application  for  special  temporary 
authority. 

(a)  Wireless  Telecommunications 
Services.  (1)  In  circumstances  requiring 
immediate  or  temporary  use  of  station 
in  the  Wireless  Telecommunications 
Services,  carriers  may  request  special 
temporary  authority  (STA)  to  operate 
new  or  modified  equipment.  Such 
requests  must  be  filed  electronically 
using  FCC  Form  601  and  must  contain 
complete  details  about  the  proposed 
operation  and  the  circumstances  that 
fully  justify  and  necessitate  the  grant  of 
STA.  Such  requests  should  be  filed  in 
time  to  be  received  by  the  Commission 
at  least  10  days  prior  to  the  date  of 
proposed  operation  or,  where  an 
extension  is  sought,  10  days  prior  to  the 
expiration  date  of  the  existing  STA. 
Requests  received  less  than  10  days 
prior  to  the  desired  date  of  operation 
may  be  given  expedited  consideration 
only  if  compelling  reasons  are  given  for 
the  delay  in  submitting  the  request. 
Otherwise,  such  late-filed  requests  are 
considered  in  turn,  but  action  might  not 
be  taken  prior  to  the  desired  date  of 
operation.  Requests  for  STA  must  be 
accompanied  by  the  proper  filing  fee. 

(2)  Grant  without  Public  Notice.  STA 
may  be  granted  vyrithout  being  listed  in 
a  Public  Notice,  or  prior  to  30  days  after 
such  listing,  if: 

(i)  The  STA  is  to  be  valid  for  30  days 
or  less  and  the  applicant  does  not  plan 
to  file  an  application  for  regular 
authorization  of  the  subject  operation; 

(ii)  The  STA  is  to  be  valid  for  60  days 
or  less,  pending  the  filing  of  an 
application  for  regular  authorization  of 
the  subject  operation; 

(iii)  The  STA  is  to  allow  interim 
operation  to  facilitate  completion  of 
authorized  construction  or  to  provide 
substantially  the  same  service  as 
previously  authorized;  or 

(iv)  The  STA  is  made  upon  a  finding 
that  there  are  extraordinary 
circiunstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(3)  Limit  on  STA  term.  The 
Commission  may  grant  STA  for  a  period 
not  to  exceed  180  days  under  the 
provisions  of  section  309(f)  of  the 
Communications  Act  of  1934,  as 
amended.  (47  U.S.C.  309(f))  if 
extraordinary  circumstances  so  require, 
and  pending  the  filing  of  an  application 
for  regular  operation.  The  Commission 
may  grant  extensions  of  STA  for  a 
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period  of  180  days,  but  the  applicant 
must  show  that  extraordinary 
circumstances  warrant  such  an 
extension. 

(b)  Private  Wireless  Services.  (1)  A 
licensee  of,  or  an  applicant  for,  a  station 
in  the  Private  Wireless  Services  may 
request  STA  not  to  exceed  180  days  for 
(A)  operation  of  a  new  station  or  (B) 
operation  of  a  licensed  station  in  a 
manner  which  is  beyond  the  scope  of 
that  authorized  by  the  existing  license. 
See  §§  1.962(b)(5)  and  (f).  Where  the 
applicant,  seeking  a  waiver  of  the  180 
day  limit,  requests  STA  to  operate  as  a 
private  mobile  radio  service  provider  for 
a  period  exceeding  180  days,  evidence 
of  frequency  coordination  is  required. 
Requests  for  shorter  periods  do  not 
require  coordination  and,  if  granted,    • 
will  be  authorized  on  a  secondary,  non- 
interference basis. 

(2)  STA  may  be  granted  in  the 
following  circumstances: 

(i)  In  emergency  situations; 

(ii)  To  permit  restoration  or  relocation 
of  existing  facilities  to  continue 
communication  service; 

(iii)  To  conduct  tests  to  determine 
necessary  data  for  the  preparation  of  an 
application  for  regular  authorization; 

(iv)  For  a  temporary,  non-recurring 
service  where  a  regular  authorization  is 
not  appropriate; 

(v)  In  other  situations  involving 
circumstances  which  are  of  such 
extraordinary  nature  that  delay  in  the 
institution  of  temporary  operation 
would  seriously  prejudice  the  public 
interest. 

(3)  The  nature  of  the  circumstemce 
which,  in  the  opinion  of  the  applicant 
justifies  issuance  of  STA,  must  be  fully 
described  in  the  request.  Applications 
for  STA  must  be  filed  at  least  10  days 
prior  to  the  proposed  operation. 
Applications  filed  less  than  10  days 
prior  to  the  proposed  operation  date 
will  be  accepted  only  upon  a  showing 
of  good  cause. 

(4)  The  Commission  may  grant 
extensions  of  STA  for  a  period  of  180 
days,  but  the  applicant  must  show  that 
extraordinary  circumstances  warrant 
such  an  extension. 

(5)  In  special  situations  defined  in 

§  1.915(b)(1),  a  request  for  STA  may  be 
made  by  telephone  or  telegraph 
provided  a  properly  signed  application 
is  filed  within  10  days  of  such  request. 

(6)  An  applicant  for  an  Aircraft  Radio 
Station  License  may  operate  the  radio 
station  pending  issuance  of  an  Aircraft 
Radio  Station  License  by  the 
Commission  for  a  period  of  90  days 
under  temporary  operating  authority, 
evidenced  by  a  properly  executed 
certification  made  on  FCC  Form  605. 


(7)  Unless  the  Commission  otherwise 
prescribes,  a  person  who  has  been 
granted  an  operator  license  of  Novice, 
Technician,  Technician  Plus,  General, 
or  Advanced  class  and  who  has 
properly  submitted  to  the  administering 
VEs  an  application  document  for  an 
operator  license  of  a  higher  class,  and 
who  holds  a  CSCE  indicating  that  he/ 
she  has  completed  the  necessary 
examinations  within  the  previous  365 
days,  is  authorized  to  exercise  the  rights 
and  privileges  of  the  higher  operator 
class  until  final  disposition  of  the 
application  or  until  365  days  following 
the  passing  of  the  examination, 
whichever  comes  first. 

(8)  An  applicant  for  a  Ship  Radio 
station  license  may  operate  the  radio 
station  pending  issuance  of  the  ship 
station  authorization  by  the  Commission 
for  a  period  of  90  days,  under  a 
temporary  operating  authority, 
evidenced  by  a  properly  executed 
certification  made  on  FCC  Form  605. 

(9)  An  applicant  for  a  station  license 
in  the  Industrial/Business  pool  (other 
than  an  applicant  who  seeks  to  provide 
commercial  mobile  radio  service  as 
defined  in  Part  20  of  this  chapter) 
utilizing  an  already  authorized  facility 
may  operate  the  station  for  a  period  of 
180  days,  under  a  temporary  permit, 
evidenced  by  a  properly  executed 
certification  made  on  FCC  Form  601, 
after  filing  an  application  for  a  station 
license  together  with  evidence  of 
frequency  coordination,  if  required, 
vdth  the  Commission.  The  temporary 
operation  of  stations,  other  than  mobile 
stations,  within  the  Canadian 
coordination  zone  will  be  limited  to 
stations  with  a  maximum  of  5  watts 
effective  radiated  power  and  a 
maximum  antenna  height  of  20  feet  (6.1 
meters)  above  average  terrain. 

(10)  An  applicant  for  a  radio  station 
license  under  Part  90,  Subpart  S,  of  this 
chapter  (other  than  an  applicant  who 
seeks  to  provide  commercial  mobile 
radio  service  as  defined  in  part  20  of 
this  chapter)  to  utilize  an  already 
existing  Specialized  Mobile  Radio 
System  (SMR)  facility  or  to  utilize  an 
already  licensed  transmitter  may 
operate  the  radio  station  for  a  period  of 
up  to  180  days,  under  a  temporary 
permit.  Such  request  must  be  evidenced 
by  a  properly  executed  certification  of 
FCC  Form  601  after  the  filing  of  an 
application  for  station  license,  provided 
that  the  anterma  employed  by  the 
control  station  is  a  maximum  of  20  feet 
(6.1  meters)  above  a  man-made  structure 
(other  than  an  antenna  tower)  to  which 
it  is  affixed. 

(11)  An  applicant  for  an  itinerant 
station  license,  an  applicant  for  a  new 
private  land  mobile  radio  station  license 


in  the  fi^quency  bands  below  470  MHz 
and  in  the  one-way  paging  929-930 
MHz  band  (other  than  a  commercial 
mobile  radio  service  applicant  or 
liceiTsee  on  these  bands)  or  an  applicant 
seeking  to  modify  or  acquire  through 
assignment  or  transfer  an  existing 
station  below  470  MHz  or  in  the  one- 
way paging  929-930  MHz  band  may 
operate  the  proposed  station  during  the 
pendency  of  its  application  for  a  period 
of  up  to  180  days  under  a  conditional 
permit.  Conditional  operations  may 
commence  upon  the  fiUng  of  a  properly 
completed  application  that  complies 
with  §90.127  if  the  application,  when 
frequency  coordination  is  required,  is 
accompanied  by  evidence  of  frequency, 
coordination  in  accordance  with 
§90.175  of  this  chapter.  Operation 
under  such  a  permit  is  evidenced  by  the 
properly  executed  Form  601  with 
certifications  that  satisfy  the 
requirements  of  §  90.159(b). 

(\2)  An  applicant  for  a  General 
Mobile  Radio  Service  system  license, 
sharing  a  multiple-licensed  or 
cooperative  shared  base  station  used  as 
a  mobile  relay  station,  may  operate  the 
system  for  a  period  of  180  days,  under 
a  Temporary  Permit,  evidenced  by  a 
properly  executed  certification  made  on 
FCC  Form  605. 

43.  Section  1.933  is  revised  to  read  as 
follows: 

§1.933    Public  notices. 

(a)  Generally.  Periodically,  the 
Commission  issues  Public  Notices  in  the 
Wireless  Radio  Services  listing 
information  of  public  significance. 
Categories  of  Public  Notice  listings  are 
as  follows: 

(1)  Accepted  for  filing.  Acceptance  for 
filing  of  applications  and  major 
amendments  thereto. 

(2)  Actions.  Commission  actions  on 
pending  applications  previously  listed 
as  accepted  for  filing. 

(3)  Environmental  considerations. 
Special  enviromnental  considerations  as 
required  by  Peirt  1  of  this  chapter. 

(4)  Informative  listings.  Information 
that  the  Commission,  in  its  discretion, 
believes  to  be  of  public  significance. 
Such  listings  do  not  create  any  rights  to 
file  petitions  to  deny  or  other  pleadings. 

(b)  Accepted  for  filing  public  notices. 
The  Commission  will  issue  at  regular 
intervals  public  notices  listing 
apphcations  that  have  been  received  by 
the  Commission  in  a  condition 
acceptable  for  filing,  or  which  have  been 
returned  to  an  applicant  for  correction. 
Any  application  that  has  been  listed  in 

a  public  notice  as  acceptable  for  filing 
and  is  (1)  subject  to  a  major  amendment, 
or  (2)  has  been  returned  as  defective  or 
incomplete  and  resubmitted  to  the 
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Commission,  shall  be  listed  in  a 
subsequent  public  notice.  Acceptance 
for  filing  shall  not  preclude  the 
subsequent  dismissal  of  an  application 
as  defective. 

(c)  Public  notice  prior  to  grant. 
Applications  for  authorizations,  major 
modifications,  major  amendments  to 
applications,  and  substantial  assignment 
or  transfer  applications  for  the  following 
categories  of  stations  and  services  shall 
be  placed  on  Public  Notice  as  accepted 
for  filing  prior  to  grant: 

(1)  Wireless  Telecommunications 
Services. 

(2)  Industrial  radiopositioning 
stations  for  which  frequencies  are 
assigned  on  an  exclusive  basis. 

(3)  Aeronautical  enroute  stations. 

(4)  Aeronautical  advisory  stations. 

(5)  Airport  control  tower  stations. 

(6)  Aeronautical  fixed  stations. 

(7)  Alaska  public  fixed  stations. 

(d)  No  public  notice  prior  to  grant. 
The  following  types  of  applications, 
notices,  and  other  filings  need  not  be 
placed  on  Public  Notice  as  accepted  for 
filing  prior  to  grant: 

(1)  Applications  or  notifications 
concerning  minor  modifications  to 
authorizations  or  minor  amendments  to 
appUcations. 

(2)  Applications  or  notifications 
concerning  non-substantial  (pro  forma) 
assignments  and  transfers. 

(3)  Consent  to  an  involuntary 
assignment  or  transfer  under  section 
310(b)  of  the  Commxmications  Act. 

(4)  Applications  for  licenses  under 
section  319(c)  of  the  Communications 
Act. 

(5)  Requests  for  extensions  of  time  to 
complete  construction  of  authorized 
facilities. 

(6)  Requests  for  special  temporary 
authorization  not  to  exceed  30  days 
where  the  applicant  does  not 
contemplate  the  filing  of  an  application 
for  regular  operation,  or  not  to  exceed 
60  days  pending  or  after  the  filing  of  an 
application  for  regular  operation. 

(7)  Requests  for  emergency 
authorizations  imder  section  308(a)  of 
the  Communications  Act. 

(8)  Any  application  for  temporary 
authorization  under  section  101.31(a)  of 
this  chapter. 

(9)  Any  application  for  authorization 
in  the  Private  Wireless  Services. 

44.  Section  1.934  is  revised  to  read  as 
follows: 

§1.934    Defective  applications  and 
dismissal. 

(a)  Dismissal  of  applications.  The 
Commission  may  dismiss  any 
application  in  the  Wireless  Radio 
Services  at  the  request  of  the  applicant; 
if  the  application  is  mutually  exclusive 


with  another  application  that  is  selected 
or  granted  in  accordance  with  the  rules 
in  this  part;  for  failure  to  prosecute  or 
if  the  application  is  found  to  be 
defective;  if  the  requested  spectrum  is 
not  available;  or  if  the  application  is 
untimely  filed.  Such  dismissal  may  be 
"writhout  prejudice,"  meaning  that  the 
Commission  may  accept  fi-om  the 
applicant  emother  application  for  the 
same  purpose  at  a  later  time,  provided 
that  the  application  is  otherwise  timely. 
Dismissal  "with  prejudice"  means  that 
the  Commission  will  not  accept  another 
application  from  the  applicant  for  the 
same  purpose  for  a  period  of  one  year. 
Unless  otherwise  provided  in  this  part, 
a  dismissed  application  will  not  be 
returned  to  the  applicant. 

(1)  Dismissal  at  request  of  applicant. 
Any  applicant  may  request  that  its 
application  be  withdrawn  or  dismissed. 
A  request  for  the  withdrawal  of  an 
apphcation  after  it  has  been  listed  on 
PubUc  Notice  as  tentatively  accepted  for 
filing  is  considered  to  be  a  request  for 
dismissal  of  that  application  without 
prejudice. 

(i)  If  the  applicant  requests  dismissal 
of  its  apphcation  with  prejudice,  the 
Commission  will  dismiss  that 
apphcation  with  prejudice. 

(ii)  If  the  applicant  requests  dismissal 
of  its  application  without  prejudice,  the 
Commission  will  dismiss  that 
application  without  prejudice,  unless: 

(A)  It  has  been  designated  for 
comparative  hearing;  or 

(B)  It  is  an  application  for  which  the 
apphcant  submitted  the  winning  bid  in 
a  competitive  bidding  process. 

(2)  If  an  apphcant  who  is  a  winning 
bidder  for  a  license  in  a  competitive 
bidding  process  requests  dismissal  of  its 
short-form  or  long-form  application,  the 
Commission  will  dismiss  that 
application  with  prejudice.  The 
apphcant  will  also  be  subject  to  default 
payments  under  Subpart  Q  of  this  part. 

(3)  An  applicant  wno  requests 
dismissal  of  its  application  after  that 
application  has  been  designated  for 
comparative  hearing  may  submit  a 
written  petition  requesting  that  the 
dismissal  be  without  prejudice.  Such 
petition  must  demonstrate  good  cause 
and  be  served  upon  all  parties  of  record. 
The  Commission  may  grant  such 
petition  and  dismiss  the  application 
without  prejudice  or  deny  the  petition 
and  dismiss  the  apphcation  with 
prejudice. 

(b)  Dismissal  of  mutually  exclusive 
applications  not  granted.  The 
Commission  may  dismiss  mutually 
exclusive  applications: 

(1)  For  wnich  the  applicant  did  not 
submit  the  winning  bid  in  a  competitive 
bidding  process;  or 


(2)  That  receive  comparative 
consideration  in  a  hearing  but  are  not 
granted  by  order  of  the  presiding  officer. 

(c)  Dismissal  for  failure  to  prosecute. 
The  Commission  may  dismiss 
applications  for  failure  of  the  applicant 
to  prosecute  or  for  failure  of  the 
applicant  to  respond  substantially 
within  a  specified  time  period  to  official 
correspondence  or  requests  for 
additional  information.  Such  dismissal 
will  generally  be  vsrithout  prejudice  if 
the  failure  to  prosecute  or  respond 
occurred  prior  to  designation  of  the 
application  for  comparative  hearing,  but 
may  be  with  prejudice  in  cases  of  non- 
compliance with  §  1.945  of  this  part. 
Dismissal  wrill  generally  be  with 
prejudice  if  the  failure  to  prosecute  or 
respond  occurred  after  designation  of 
the  apphcation  for  comparative  hearing. 
The  Commission  may  dismiss 
applications  with  prejudice  for  failure  of 
the  applicant  to  comply  with 
requirements  related  to  a  competitive 
bidding  process. 

(d)  Dismissal  as  defective.  The 
Commission  may  dismiss  without 
prejudice  an  application  that  it  finds  to 
be  defective.  An  application  is  defective 
if: 

(1)  It  is  unsigned  or  incomplete  with 
respect  to  required  answers  to 
questions,  informational  showings,  or 
other  matters  of  a  formal  character; 

(2)  It  requests  an  authorization  that 
would  not  comply  with  one  or  more  of 
the  Commission's  rules  and  does  not 
contain  a  request  for  waiver  of  these 
rule(s),  or  in  the  event  the  Commission 
denies  such  a  waiver  request,  does  not 
contain  an  alternative  proposal  that 
fully  complies  with  the  rules;  or 

(3)  The  appropriate  filing  fee  has  not 
been  paid. 

(e)  Dismissal  because  spectrum  not 
available.  The  Commission  may  dismiss 
applications  that  request  spectrum 
which  is  unavailable  because: 

(1)  It  is  not  allocated  for  assignment 
in  the  specific  service  requested; 

(2)  It  was  previously  assigned  to 
another  licensee  on  an  exclusive  basis 
or  cannot  be  assigned  to  the  applicant 
without  causing  harmful  interference;  or 

(3)  Reasonable  efforts  have  been  made 
to  coordinate  the  proposed  facility  with 
foreign  administrations  under 
applicable  international  agreements, 
and  an  unfavorable  respoi^e^(harrofa'l  v 
interference  anticipated)  has  been 
received. 

(f)  Dismissal  as  untimely.  The 
Commission  may  dismiss  without 
prejudice  applications  that  are 
premature  or  late  filed,  including 
applications  filed  prior  to  the  opening 
date  or  after  the  closing  date  of  a  filing 
window,  or  after  the  cut-off  date  for  a 


mutually  exc 
group. 

45.  Sectior 
1.945.1.946, 
added  to  reai 

§1.935    Agr» 
applications,  i 

Parties  tha 
that  are  muti 
more  other  a 
into  an  agree 
exclusivity  b 
requesting  di 
application(: 
the  applicati 
thereto,  mus 
Commission 
threatened  tc 
informal  obji 
against  an  ap 
withdraw  or 
refreiin  from 
unilaterally  ( 
financial  cor 
approval  of  t 

(a)  The  pai 
requesting  di 
(or  specific  f 
application), 
objection  or  < 
from  filing  a 
the  Conuniss 
of  the  withd] 
of  any  writte 
withdrawal  t 
affidavit  sett 

(1)  A  certii 
party  nor  its 
win  receive  i 
consideratioi 
and  prudent 
preparing  an 
application, 
objection  or  i 
for  the  withd 
application, 
objection  or  i 
file  a  pleadir 
provision  do 
withdrawal  c 
bona  fide  me 

(2)  The  ex£ 
any  consider 

(3)  An  iten 
expenses  for 
reimburseme 

(4)  The  ter 
related  to  the 
the  applicatii 
informal  objt 
threat  to  file 

(b)  In  addii 
fifing  date  of 
petitioner's  r 
remaining  pa 
agreement  m 
setting  forth: 


Federal  Register /Vol.  63,  No.  239 /Monday,  December  14,  1998 /Rules  and  Regulations         68931 


mutually  exclusive  application  filing 
group. 

45.  Sections  1.935.  1.937, 1.939. 
1.945, 1.946.  1.947.  1.948. 1.949  are 
added  to  read  as  follows: 

§1.935    Agreements  to  dismiss 
applications,  amendments  or  pleadings. 

Parties  that  have  filed  appUcations 
that  are  mutually  exclusive  with  one  or 
more  other  applications,  and  then  enter 
into  an  agreement  to  resolve  the  mutual 
exclusivity  by  withdrawing  or 
requesting  dismissal  of  the 
application(s).  specific  frequencies  on 
the  application  or  an  amendment 
thereto,  must  obtedn  the  approval  of  the 
Commission.  Parties  that  have  filed  or 
threatened  to  file  a  petition  to  deny, 
informal  objection  or  other  pleading 
against  an  application  and  then  seek  to 
withdraw  or  request  dismissal  of,  or 
refrain  from  filing,  the  petition,  either 
unilaterally  or  in  exchange  for  a 
financial  consideration,  must  obtain  the 
£[pproval  of  the  Commission. 

(a)  The  party  writhdrawing  or 
requesting  dismissal  of  its  application 
(or  specific  frequencies  on  the 
application),  petition  to  deny,  informal 
objection  or  other  pleading  or  refraining 
from  filing  a  pleading  must  submit  to 
the  Commission  a  request  for  approval 
of  the  withdrawal  or  dismissal,  a  copy 
of  any  vmtten  agreement  related  to  the 
withdrawal  or  dismissal,  and  an 
affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
party  nor  its  principals  has  received  or 
viill  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  incurred  in 
preparing  and  prosecuting  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading  in  exchange 
for  the  withdrawal  or  dismissal  of  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading,  or  threat  to 
file  a  pleading,  except  that  this 
provision  does  not  apply  to  dismissal  or 
withdrawal  of  applications  pursuant  to 
bona  fide  merger  agreements; 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and  . 

(4)  The  terms  of  any  oral  agreemVit 
related  to  the  withdrawal  or  dismissal  of 
the  application,  petition  to  deny, 
informal  objection  or  other  pleading,  or 
threat  to  file  a  pleading. 

(b)  In  addition,  within  5  days  of  the 
filing  date  of  the  applicant's  or 
petitioner's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 


(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
v«ll  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading;  and 

(2)  The  terms  of  any  oral  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application,  petition  to  deny, 
informal  objection  or  other  pleading. 

(c)  No  person  shall  make  or  receive 
any  payments  in  exchange  for 
wdthdravdng  a  threat  to  file  or  refraining 
from  filing  a  petition  to  deny,  informal 
objection,  or  any  other  pleading  against 
an  application.  For  the  purposes  of  this 
section,  reimbursement  by  an  applicant 
of  the  legitimate  and  prudent  expenses 
of  a  potential  petitioner  or  objector, 
incurred  reasonably  and  directly  in 
preparing  to  file  a  petition  to  deny,  will 
not  be  considered  to  be  payment  for 
refraining  from  filing  a  petition  to  deny 
or  an  informal  objection.  Payments 
made  directly  to  a  potential  petitioner  or 
objector,  or  a  person  related  to  a 
potential  petitioner  or  objector,  to 
implement  non-financial  promises  are 
prohibited  unless  specifically  approved 
by  the  Commission. 

(d)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  piu^uant  to  this 
section  must  be  executed  by  the  filing 
party,  if  an  mdividual;  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership;  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(2)  Each  application,  petition  to  deny, 
informal  objection  or  other  pleading  is 
deemed  to  be  pending  before  the 
Commission  from  the  time  the  petition 
to  deny  is  filed  with  the  Commission 
until  such  time  as  an  order  or 
correspondence  of  the  Commission 
granting,  denying  or  dismissing  it  is  no 
longer  subject  to  reconsideration  by  the 
Commission  or  to  review  by  any  court. 

(3)  "Legitimate  and  prudent 
expenses"  are  those  expenses 
reasonably  incurred  by  a  party  in 
preparing  to  file,  filing,  prosecuting 
and/or  settling  its  application,  petition 
to  deny,  informal  objection  or  other 
pleading  for  which  reimbursement  is 
sought. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including,  but  not 
limited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

(ej  Notwithstanding  the  provisions  of 
this  section,  any  payments  made  or 
received  in  exchange  for  withdrawing  a 
short-form  application  for  a  Commission 


authorization  awarded  through 
competitive  bidding  shall  be  subject  to 
the  restrictions  set  forth  in  §  1.2105(c)  of 
this  thapter. 

§  1 .937    Repetitious  or  conflicting 
applications. 

(a)  Where  the  Commission  has,  for 
any  reason,  dismissed  an  application  for 
a  new  station  or  for  any  modification  of 
services  or  facilities  with  prejudice,  or 
revoked  the  license  for  a  radio  station  in 
the  Wireless  Radio  Services,  the 
Commission  will  not  consider  a  like  or 
new  application  involving  service  of  the 
same  kind  to  substantially  the  same  area 
by  substantially  the  same  applicant,  its 
successor  or  assignee,  or  on  behalf  of  or 
for  the  benefit  of  the  original  parties  in 
interest,  until  after  the  lapse  of  12 
months  from  the  effective  date  of  final 
Commission  action. 

(b)  If  an  applicant  has  been  afforded 
an  opportunity  for  a  hearing  with 
respect  to  an  appfication  for  a  new 
station  or  an  enlargement  of  service 
area"  and  the  Commission  has,  after 
hearing  or  default,  denied  the 
application  or  dismissed  it  with 
prejudice,  the  Commission  will  not 
consider  a  like  application  for  service  of 
the  same  type  to  the  same  area  by  that 
applicant,  or  by  its  successor  or 
assignee,  or  on  behalf  of  or  for  the 
benefit  of  the  parties  in  interest  to  the 
original  application,  until  after  the  lapse 
of  12  months  .from  the  effective  date  of 
final  Commission  action  on  the  original 
application. 

fc)  If  an  appeal  has  been  taken  from 
the  action  of  the  Commission  denying  a 
particular  application,  a  like  appUcation 
for  service  of  the  same  type  to  the  same 
area,  in  whole  or  in  part,  filed  by  that 
applicant  or  by  its  successor  or  assignee, 
or  on  behalf  or  for  the  benefit  of  the 
parties  in  interest  to  the  original 
application,  will  not  be  considered  until 
the  final  disposition  of  such  appeal. 

(d)  While  an  application  is  pending, 
any  subsequent  inconsistent  or 
conflicting  application  submitted  by,  on 
behalf  of.  or  for  the  benefit  of  the  same 
applicant,  its  successor  or  assignee  will 
not  be  accepted  for  filing. 

§  1 .939    Petitions  to  deny. 

(a)  Who  may  file.  Any  party  in  interest 
may*file  with  the  Commission  a  petition 
to  deny  any  application  listed  in  a 
Public  Notice  as  accepted  for  filing, 
whether  as  filed  originally  or  upon 
major  amendment  as  defined  in  §  1.929 
of  this  part. 

(liForauctionable  license 
applications,  petitions  to  deny  and 
related  pleadings  are  governed  by  the 
procedures  set  forth  in  §  1.2108  of  this 
part. 
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(2)  Petitions  to  deny  for  non- 
auctionable  applications  that  are  subject 
to  petitions  under  §  309(d)  of  the 
Communications  Act  must  comply  with 
the  provisions  of  this  section  and  must 
be  filed  no  later  than  30  days  after  the 
date  of  the  Public  Notice  listing  the 
application  or  major  amendment  to  the 
application  as  accepted  for  filing. 

(b)  Filing  of  petitions.  Petitions  to 
deny  and  related  pleadings  may  be  filed 
electronically  via  ULS.  Manually  filed 
petitions  to  deny  must  be  filed  with  the 
Office  of  the  Secretary.  1919  M  Street. 
NW.,  Washington,  DC  20554. 
Attachments  to  manually  filed 
applications  may  be  filed  on  a  standard 
31/4"  magnetic  diskette  formatted  to  be 
readable  by  high  density  floppy  drives 
operating  under  MS-DOS  (version  3.X 
or  later  compatible  versions).  Each 
diskette  submitted  must  contain  an 
ASCII  text  file  listing  each  filename  and 
ia  brief  description  of  the  contents  of 
each  file  on  the  diskette.  The  files  on  the 
diskette,  other  than  the  table  of 
contents,  should  be  in  Adobe  Acrobat 
Portable  Document  Format  (PDF) 
whenever  possible.  Petitions  to  deny 
and  related  pleadings  must  reference  the 
file  number  of  the  pending  application 
that  is  the  subject  of  the  petition. 

(c)  Service.  A  petitioner  shall  serve  a 
copy  of  its  petition  to  deny  on  the 
applicant  and  on  all  other  interested 
parties  pursuant  to  §  1.47.  Oppositions 
and  replies  shall  be  served  on  the 
petitioner  and  all  other  interested 
parties. 

(d)  Content.  A  petition  to  deny  must 
contain  specific  allegations  of  fact 
sufficient  to  make  a  prima  facie  showing 
that  the  petitioner  is  a  party  in  interest 
and  that  a  grant  of  the  application 
would  be  inconsistent  with  the  public 
interest,  convenience  and  necessity. 
Such  allegations  of  fact,  except  for  those 
of  which  official  notice  may  be  taken, 
shall  be  supported  by  affidavit  of  a 
person  or  persons  with  personal 
knowledge  thereof. 

(e)  Petitions  to  deny  amended 
applications.  Petitions  to  deny  a  major 
amendment  to  an  application  may  raise 
only  matters  directly  related  to  the 
major  amendment  that  could  not  have 
been  raised  in  connection  with  the 
application  as  originally  filed.  This 
paragraph  does  not  apply  to  petitioners 
who  gain  standing  because  of  the  major 
amendment. 

(f)  Oppositions  and  replies.  The 
applicant  and  any  other  interested  party 
may  file  an  opposition  to  any  petition  to 
deny  and  the  petitioner  may  file  a  reply 
thereto  in  which  allegations  of  fact  or 
denials  thereof,  except  for  those  of 
which  official  notice  may  be  taken,  shall 
be  supported  by  affidavit  of  a  person  or 


persons  with  personal  knowledge 
thereof.  Time  for  filing  of  oppositions 
and  replies  is  governed  by  §  1.45  of  this 
part  for  non-auctionable  services  and 
§  1.2108  of  this  part  for  auctionable 
services. 

(g)  Dismissal  of  petition.  The 
Commission  may  dismiss  any  petition 
to  deny  that  does  not  comply  with  the 
requirements  of  this  section  if  the  issues 
raised  become  moot,  or  if  the  petitioner 
or  his/her  attorney  fails  to  appear  at  a 
settlement  conference  pursuant  to 
§  1.956  of  this  part.  The  reasons  for  the 
dismissal  will  be  stated  in  the  dismissal 
letter  or  order.  When  a  petition  to  deny 
is  dismissed,  any  related  responsive 
pleadings  are  also  dismissed 

(h)  Grant  of  petitioned  application.  If 
a  petition  to  deny  has  been  filed  and  the 
Commission  grants  the  application,  the 
Commission  will  dismiss  or  deny  the 
petition  by  issuing  a  concise  statement 
of  the  reason(s)  for  dismissing  or 
denying  the  petition,  disposing  of  all 
substantive  issues  raised  in  the  petition. 

§  1 .945    License  grants. 

(a)  License  grants — auctionable 
license  applications.  Procedures  for 
grant  of  licenses  that  are  subject  to 
competitive  bidding  under  section 
309(j)  of  the  Communications  Act  are 
set  forth  in  §§  1.2108  and  1.2109  of  this 
part. 

(b)  License  grants — non-auctionable 
license  applications.  No  application  that 
is  not  subject  to  competitive  bidding 
under  §  309(j)  of  the  Communications 
Act  will  be  granted  by  the  Commission 
prior  to  the  31st  day  following  the 
issuance  of  a  Public  Notice  of  the 
acceptcmce  for  filing  of  such  application 
or  of  any  substantial  amendment 
thereof,  unless  the  application  is  not 
subject  to  §  309(b)  of  the 
Communications  Act. 

(c)  Grant  without  hearing.  In  the  case 
of  both  auctionable  license  applications 
and  non-mutually  exclusive  non- 
auctionable  license  applications,  the 
Commission  will  grant  the  application 
without  a  hearing  if  it  is  proper  upon  its 
face  and  if  the  Commission  finds  from 
an  examination  of  such  application  and 
supporting  data,  any  pleading  filed,  or 
other  matters  which  it  may  officially 
notice,  that: 

(1)  There  are  no  substantial  and 
material  questions  of  fact; 

(2)  The  applicant  is  legally, 
technically,  financially,  and  otherwise 
qualified; 

(3)  A  grant  of  the  application  would 
not  involve  modification,  revocation,  or 
non-renewal  of  any  other  existing 
license; 


(4)  A  grant  of  the  application  would 
not  preclude  the  grant  of  any  mutually 
exclusive  application;  and 

(5)  A  grant  of  the  application  would 
serve  the  public  interest,  convenience, 
and  necessity. 

(d)  Grant  of  petitioned  applications. 
The  FCC  may  grant,  without  a  formal 
hearing,  an  application  against  which 
petition(s)  to  deny  have  been  filed.  If 
any  petition(s)  to  deny  are  pending  (i.e. 
have  not  been  dismissed  or  withdrawn 
by  the  petitioner)  when  an  application 
is  granted,  the  FCC  will  deny  the 
petition(s)  and  issue  a  concise  statement 
of  the  reason(s)  for  the  denial,  disposing 
of  all  substantive  issues  raised  in  the 
petitions. 

(e)  Partial  and  conditional  grants.  The 
FCC  may  grant  applications  in  part, 
and/or  subject  to  conditions  other  than 
those  normally  applied  to 
authorizations  of  the  same  type.  When 
the  FCC  does  this,  it  will  inform  the 
applicant  of  the  reasons  therefor.  Such 
partial  or  conditional  grants  are  final 
unless  the  FCC  revises  its  action  in 
response  to  a  petition  for 
reconsideration.  Such  petitions  for 
reconsideration  must  be  filed  by  the 
applicant  within  thirty  days  after  the 
date  of  the  letter  or  order  stating  the 
reasons  for  the  partial  or  conditional 
grant,  and  must  reject  the  partial  or 
conditional  grant  and  return  the 
instrument  of  authorization. 

(f)  Designation  for  hearing.  If  the 
Commission  is  unable  to  make  the 
findings  prescribed  in  subparagraph  (c), 
it  will  formally  designate  the 
application  for  hearing  on  the  grounds 
or  reasons  then  obtaining  and  will 
notify  the  applicant  and  all  other  known 
parties  in  interest  of  such  action. 

(1)  Orders  designating  applications  for 
hearing  will  specify  with  particularity 
the  matters  in  issue. 

(2)  Parties  in  interest,  if  any,  who  are 
not  notified  by  the  Commission  of  its 
action  in  designating  a  particular 
application  for  hearing  may  acquire  the 
status  of  a  party  to  the  proceeding  by 
filing  a  petition  for  intervention 
showing  the  basis  of  their  interest  not 
more  than  30  days  after  publication  in 
the  Federal  Register  of  the  hearing 
issues  or  any  substantial  amendment 
thereto. 

(3)  The  applicant  and  all  other  parties 
in  interest  shall  be  permitted  to 
participate  in  any  hearing  subsequently 
held  upon  such  applications.  Hearings 
may  be  conducted  by  the  Commission 
or  by  the  Chief  of  the  Wireless 
Telecommunications  Bureau,  or,  in  the 
case  of  a  question  which  requires  oral 
testimony  for  its  resolution,  an 
Administrative  Law  Judge.  The  burden 
of  proceeding  with  the  introduction  of 
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tion  would 
mvenience, 


evidence  and  burden  of  proof  shall  be 
upon  the  applicant,  except  that  with 
respect  to  any  issue  presented  by  a 
petition  to  deny  or  a  petition  to  enlarge 
the  issues,  such  biudens  shall  be  as 
determined  by  the  Commission  or  the 
Chief  of  the  Wireless 
Telecommunications  Bureau. 

§  1 .946    Construction  and  coverage 
requirements. 

(a)  Construction  and  commencement 
of  service  requirements.  For  each  of  the 
Wireless  Radio  Services,  requirements 
for  construction  and  commencement  of 
service  or  commencement  of  operations 
are  set  forth  in  the  rule  part  governing 
the  specific  service.  For  purposes  of  this 
section,  the  period  between  the  date  of 
grant  of  an  authorization  and  the  date  of 
required  commencement  of  service  or 
operations  is  referred  to  as  the 
construction  period. 

(b)  Coverage  and  substantial  service 
tequirements.  In  certain  Wireless  Radio 
Services,  licensees  must  comply  with 
geographic  coverage  requirements  or 
substantial  service  requirements  within 
a  specified  time  period.  These 
requirements  are  set  forth  in  the  rule 
part  governing  each  specific  service.  For 
purposes  of  this  section,  the  period 
between  the  date  of  grant  of  an 
authorization  and  the  date  that  a 
particular  degree  of  coverage  or 
substantial  service  is  required  is  referred 
to  as  the  coverage  period. 

(c)  Termination  of  authorizations.  If  a 
licensee  fails  to  commence  service  or 
operations  by  the  expiration  of  its 

:  construction  period  or  to  meet  its 
coverage  or  substantial  service 
obligations  by  the  expiration  of  its 
Coverage  period,  its  authorization 
terminates  automatically,  without 
specific  Commission  action,  on  the  date 
the  construction  or  coverage  period 
expires. 

(d)  Licensee  notification  of 

:  compliance.  A  licensee  who  commences 
service  or  operations  within  the 
construction  period  or  meets  its 
coverage  or  substantial  service 
obligations  within  the  coverage  period 

.  must  notify  the  Commission  by  filing 
FCC  Form  601.  The  notification  must  be 
Bled  with  the  Commission  within  15 
days  of  the  expiration  of  the  applicable 
construction  or  coverage  period.  Where 
the  authorization  is  site-specific,  if 
service  or  operations  have  begim  using 
some,  but  not  all,  of  the  authorized 
transmitters,  the  notification  must  show 
to  which  specific  transmitters  it  applies. 

(e)  Requests  for  extension  of  time. 
Licensees  may  request  to  extend  a 
construction  period  or  coverage  period 
by  fifing  FCC  Form  601.  The  request 


must  be  filed  before  the  expiration  of 
the  construction  or  coverage  period. 

(1)  An  extension  request  may  be 
granted  if  the  licensee  shows  that  failure 
to  meet  the  construction  or  coverage 
deadline  is  due  to  involuntary  loss  of 
site  or  other  causes  beyond  its  control. 

(2)  Extension  requests  will  not  be 
granted  for  failure  to  meet  a 
construction  or  coverage  deadline  due 
to  delays  caused  by  a  failure  to  obtain 
financing,  to  obtain  an  antenna  site,  or 
to  order  equipment  in  a  timely  manner. 
If  the  licensee  orders  equipment  within 
90  days  of  its  initial  license  grant,  a 
presimiption  of  diligence  is  established. 

(3)  Extension  requests  will  not  be 
granted  for  failure  to  meet  a 
construction  or  coverage  deadline 
because  the  licensee  undergoes  a 
transfer  of  control  or  because  the 
licensee  intends  to  assign  the 
authorization.  The  Commission  will  not 
grant  extension  requests  solely  to  allow 
a  transferee  or  assignee  to  complete 
facilities  that  the  transferor  or  assignor 
failed  to  construct. 

(4)  The  filing  of  an  extension  request 
does  not  automatically  extend  the 
construction  or  coverage  period  imless 
the  request  is  based  on  involuntary  loss 
of  site  or  other  circumstances  beyond 
the  licensee's  control,  in  which  case  the 
construction  period  is  automatically 
extended  pending  disposition  of  the 
extension  request. 

(5)  A  request  for  extension  of  time  to 
construct  a  particular  transmitter  or 
other  facility  does  not  extend  the 
construction  period  for  other 
transmitters  and  facilities  imder  the 
same  authorization. 

$1,947    Modification  of  licenses. 

(a)  All  major  modifications,  as  defined 
in  §  1.929  of  this  part,  require  prior 
Commission  approval.  Applications  for 
major  modifications  also  shall  be  treated 
as  new  applications  for  determination  of 
filing  date.  Public  Notice,  and  petition 
to  deny  purposes. 

(b)  Licensees  may  make  minor 
modifications  to  station  authorizations, 
as  defined  in  §  1.929  of  this  part  (other 
than  pro  forma  transfers  and 
assignments),  as  a  matter  of  right 
without  prior  Commission  approval,  but 
must  notify  the  Commission  by  filing 
FCC  Form  601  within  thirty  (30)  days  of 
implementing  any  such  changes. 

(c)  Multiple  pending  modification 
applications  requesting  changes  to  the 
same  or  related  technical  parameters  on 
an  authorization  are  not  permitted.  If  a 
modification  appUcation  is  pending, 
any  additional  changes  to  the  same  or 
related  technical  parameters  may  be 
requested  only  in  an  amendment  to  the 
pending  modification  application. 


(d)  Any  proposed  modification  that 
requires  a  fee  as  set  forth  at  part  1 , 
subpart  G,  of  this  chapter  must  be  filed 
in  accordance  with  §  1.913. 

§  1 .948    Assignment  of  authorization  or 
transfer  of  controi,  notification  of 
consummation. 

(a)  General.  Except  as  provided  in  this 
section,  authorizations  in  the  Wireless 
Radio  Services  may  be  assigned  by  the 
licunsee  to  another  party,  voluntarily  or 
involuntarily,  directly  or  indirectly,  or 
the  control  of  a  licensee  holding  such 
authorizations  may  be  transfefred,  only 
upon  application  to  and  approval  by  the 
Commission. 

(b)  Limitations  on  transfers  and 
assigrmients.  (1)  A  change  from  less 
than  50%  ownership  to  50%  or  more 
ownership  shall  always  be  considered  a 
transfer  of  control. 

(2)  In  other  situations  a  controlling 
interest  shall  be  determined  on  a  case- 
by-case  basis  considering  the 
distribution  of  ownership,  and  the 
relationships  of  the  owners,  including 
family  relationships. 

(3)  Designated  Entities,  as  defined  in 
§  1.2110(a)  of  this  part,  must  comply 
with  §§1.2110  and  1.2111  of  this  part 
when  seeking  to  assign  or  transfer 
control  of  an  authorization. 

(4)  Stations  must  meet  all  applicable 
requirements  regarding  transfers  and 
assigiunents  contained  in  the  rules 
pertaining  to  the  Specific  service  in 
which  the  station  is  licensed. 

(5)  Licenses,  permits,  and 
authorizations  for  stations  in  the 
Amateur,  Ship,  Aircraft,  Commercial 
Operator  and  Personal  Radio  Services 
(except  218-219  MHz  Service)  may  not 
be  assigned  or  transferred,  unless 
otherwise  stated. 

(c)  Application  required.  In  the  case  of 
an  assignment  of  authorization  or 
transfer  of  control,  the  assignor  must  file 
an  application  for  approval  of  the 
assignment  on  FCC  Form  603.  If  the 
assignee  or  transferee  is  subject  to  the 
ownership  reporting  requirements  of 

§  1.2112(a).  the  assignee  or  transferee 
m  Ast  also  file  an  updated  FCC  Form  602 
or  certify  that  a  current  FCC  Form  602 
is  6n  file. 

(1)  In  the  case  of  a  non-substantial 
(pro  forma)  transfer  or  assigmnent 
involving  a  telecommunications  carrier, 
as  defined  in  §  153(44)  of  the 
Communications  Act,  filing  of  the  Form 
603  and  Commission  approval  in 
advance  of  the  proposed  transaction  is 
not  required,  provided  that: 

(i)  the  affected  license  is  not  subject 
to  imjust  enrichment  provisions  under 
subpart  Q  of  this  part; 

(ii)  the  transfer  or  assignment  does  not 
involve  a  proxy  contest;  and 
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(iiij  the  transferee  or  assignee 
provides  notice  of  the  transaction  by 
filing  FCC  Form  603  within  30  days  of 
its  completion,  and  provides  any 
necessary  updates  of  ownership 
information  on  FCC  Form  602. 

(2)  In  the  case  of  an  involuntary 
assignment  or  transfer,  FCC  Form  603 
must  be  filed  no  later  than  30  days  after 
the  event  causing  the  involuntary 
assienment  or  transfer. 

(dj  Notification  of  consummation,  hi 
all  Wireless  Radio  Services,  licensees 
are  required  to  notify  the  Commission  of 
consummation  of  an  approved  transfer 
or  assignment  on  FCC  Form  603.  The 
assignee  or  transferee  must  notify  the 
Commission  by  providing  the  date  of 
completion  of  the  assignment  or  transfer 
on  FCC  Form  603.  For  transfers  and 
assignments  that  require  prior 
Commission  approval,  the  transaction 
must  be  consummated  and  notice 
provided  to  the  Commission  within  60 
days  of  public  notice  of  approval,  unless 
a  request  for  an  extension  of  time  to 
consummate  is  filed  on  FCC  Form  603 
prior  to  the  expiration  of  this  60-day 
period.  For  transfers  and  assignments 
that  do  not  require  prior  Commission 
approval,  notice  of  completion  of  the 
transaction  must  be  provided  on  FCC 
Form  603  within  30  days  of  completion, 
along  with  any  necessary  updates  of 
ownership  information  on  FCC  Form 
602. 

(e)  Partial  assignment  of 
authorization.  If  the  authorization  for 
some,  but  not  all,  of  the  facilities  of  a 
radio  station  in  the  Wireless  Radio 
Services  is  assigned  to  another  party, 
voluntarily  or  involuntarily,  such  action 
is  a  partial  assignment  of  authorization. 
To  request  Commission  approval  of  a 
partial  assignment  of  authorization,  the 
assignor  must  notify  the  Commission  on 
FCC  Form  603  of  the  facilities  that  will 
be  deleted  from  its  authorization  upon 
consummation  of  the  assignment. 

(f)  Partitioning  and  disaggregation. 
Where  a  licensee  proposes  to  partition 
or  disaggregate  a  portion  of  its 
authorization  to  another  party,  the 
application  will  be  treated  as  a  request 
for  partial  assigimient  of  authorization. 
The  assignor  must  notify  the 
Commission  on  FCC  Form  603  of  the 
geographic  area  or  spectrum  that  will  be 
deleted  from  its  authorization  upon 
consummation  of  the  assignment. 

(g)  Involuntary  transfer  and 
assignment.  In  the  event  of  the  death  or 
legal  disability  of  a  permittee  or 
hcensee,  a  member  of  a  partnership,  or 
a  person  directly  or  indirectly  in  control 
of  a  corporation  which  is  a  permittee  or 
hcensee.  the  Commission  shall  be 
notified  promptly  of  the  occurrence  of 
such  death  or  legal  disability.  Within  30 


days  after  the  occurrence  of  such  death 
or  legal  disability  (except  in  the  case  of 
a  ship  or  amateur  station),  an 
application  shall  be  filed  for  consent  to 
involuntary  assignment  of  such  permit 
or  license,  or  for  involuntary  transfer  of 
control  of  such  corporation,  to  a  person 
or  entity  legally  qualified  to  succeed  to 
the  foregoing  interests  under  the  laws  of 
the  place  having  jurisdiction  over  the 
estate  involved.  The  procedures  and 
forms  to  be  used  are  the  same 
procedures  and  forms  as  those  specified 
in  paragraph  (b)  of  this  section.  In  the 
case  of  Ship,  aircraft.  Commercial 
Operator,  Amateur,  and  Personal  Radio 
Services  (except  for  218-219  MHz 
Service)  involuntary  assignment  of 
licenses  will  not  be  granted;  such 
licenses  shall  be  surrendered  for 
cancellation  upon  the  death  or  legal 
disability  of  the  licensee.  Amateur 
station  call  signs  assigned  to  the  station 
of  a  deceased  licensee  shall  be  available 
for  reassignment  pursuant  to  §  97.19  of 
this  chapter. 

(h)  Disclosure  requirements. 
Applicants  for  transfer  or  assignment  of 
hcenses  in  auctionable  services  must 
comply  with  the  disclosure 
requirements  of  §§  1.2111  and  1.2112  of 
this  part. 

(i)  Trafficking.  Applications  for 
approval  of  assignment  or  transfer  may 
be  reviewed  by  the  Commission  to 
determine  if  the  transaction  is  for 
purposes  of  trafficking  in  service 
authorizations. 

(1)  Trafficking  consists  of  obtaining  or 
attempting  to  obtain  an  authorization  for 
the  principal  purpose  of  speculation  or 
profitable  resale  of  the  authorization 
rather  than  for  the  provision  of 
telecommunication  services  to  the 
public  or  for  the  licensee's  own  private 
use. 

(2)  The  Commission  may  require 
submission  of  an  affirmative,  factual 
showing,  supported  by  affidavit  of 
persons  with  personal  knowledge 
thereof,  to  demonstrate  that  the  assignor 
did  not  acquire  the  authorization  for  the 
principal  purpose  of  speculation  or 
profitable  resale  of  the  authorization. 
This  showing  may  include,  for  example, 
a  demonstration  that  the  proposed 
assignment  is  due  to  changed 
circumstances  (described  in  detail) 
affecting  the  hcensee  after  the  grant  of 
the  authorization,  or  that  the  proposed 
assignment  is  incidental  to  a  sale  of 
other  facihties  or  a  merger  of  interests. 

§  1.949    Application  for  renewal  of  license. 

(a)  Applications  for  renewal  of 
authorizations  in  the  Wireless  Radio 
Services  must  be  filed  no  later  than  the 
expiration  date  of  the  authorization  for 
which  renewal  is  sought,  and  no  sooner 


than  90  days  prior  to  expiration. 
Renewal  applications  must  be  filed  on 
the  same  form  as  applications  for  initial 
authorization  in  the  same  service,  i.e., 
FCC  Form  601  or  605.  Additional 
renewal  requirements  applicable  to 
specific  services  are  set  forth  in  the 
subparts  governing  those  services. 

(b)  Licensees  with  multiple 
authorizations  in  the  same  service  may 
request  a  common  day  and  month  on 
which  such  authorizations  expire  for 
renewal  purposes.  License  terms  may  be 
shortened  by  up  to  one  year  but  will  not 
be  extended  to  accommodate  the 
applicant's  selection. 

46.  Section  1.951  is  revised  to  read  as 
follows: 

§  1 .951    Duty  to  respond  to  official 
communications. 

Licensees  or  applicants  in  the 
Wireless  Radio  Services  receiving 
official  notice  of  an  apparent  or  actual 
violation  of  a  federal  statute, 
international  agreement.  Executive 
Order,  or  regulation  pertaining  to 
communications  shall  respond  in 
writing  within  10  days  to  the  office  of 
the  FCC  originating  the  notice,  unless 
otherwise  specified.  Responses  to 
official  communications  must  be 
complete  and  self-contained  without 
reference  to  other  communications 
unless  copies  of  such  other 
communications  are  attached  to  the 
response.  Licensees  or  applicants  may 
respond  via  ULS. 

§1.952    [Removed] 

47.  Section  1.952  is  removed. 

§1.953    [Removed] 

48.  Section  1.953  is  removed. 

49.  Section  1.955  is  revised  to  read  as 
follows: 

§  1 .955    Termination  of  authorizations. 

(a)  Authorizations  in  general  remain 
valid  until  terminated  in  accordance 
with  this  section,  except  that  the 
Commission  may  revoke  an 
authorization  pursuant  to  section  312  of 
the  Communications  Act  of  1934.  as 
amended.  See  47  U.S.C.  312. 

(1)  Expiration.  Authorizations 
automatically  terminate,  without 
specific  Commission  action,  on  the 
expiration  date  specified  therein,  unless 
a  timely  application  for  renewal  is  filed. 
See  §  1.948  of  this  part.  No 
authorization  granted  under  the 
provisions  of  this  part  shall  be  for  a  term 
longer  than  ten  years.  See  47  U.S.C 
307(c). 

(2)  Failure  to  meet  construction  or 
coverage  requirements.  Authorizations 
automatically  terminate,  without 
specific  Commission  action,  if  the 
licensee  fails  to  meet  appHcable 


construction 
See  §  1.948(c 
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}d  to  read  as 


construction  or  coverage  requimments. 
See  §  1.948(c)  of  this  part. 

(3)  Service  discontinued. 
Authorizations  automatically  terminate, 
without  specific  Commission  action,  if 
service  is  permanently  discontinued. 
The  Commission  authorization  or  the 
individual  service  rules  govern  the 
definition  of  permanent  discontinuance 
for  purposes  of  this  section.  A  licensee 
who  discontinues  operations  shall 
notify  the  Commission  of  the 
discontinuance  of  operations  by 
submitting  FCC  Form  601  or  605 
reauesting  license  cancellation. 

(b)  Special  temporary  authority  (ST A) 
automatically  terminates  without 
specific  Commission  action  upon  failure 
to  comply  with  the  terms  and 
conditions  therein,  or  at  the  end  of  the 
period  specified  therein,  unless  a  timely 
request  for  an  extension  of  the  STA  term 
is  filed  in  accordance  with  §  1.931  of 
this  part.  If  a  timely  filed  request  for 
extension  of  the  STA  term  is  dismissed 
or  denied,  the  STA  automatically 
terminates,  without  specific 
Commission  action,  on  the  day  after  the 
applicant  or  the  applicant's  attorney  is 
notified  of  the  Commission's  action 
dismissing  or  denying  the  request  for 
extension. 

(c)  Authorizations  submitted  by 
licensees  for  cancellation  terminate 
when  the  Commission  gives  Public 
Notice  of  such  action. 

50.  Section  1.956  is  added  to  read  as 
follows: 

i  1 .956    Settlement  conferences. 

Parties  are  encouraged  to  use 
alternative  dispute  resolution 
procedures  to  settle  disputes.  See 
subpart  E  of  this  part.  In  any  contested 
proceeding,  the  Commission,  in  its 
discretioh,  may  direct  the  parties  or 
their  attorneys  to  appear  before  it  for  a 
conference. 

(a)  The  purposes  of  such  conferences 
are: 

(1)  To  obtain  admissions  of  fact  or 
stipulations  between  the  parties  as  to 
any  or  all  of  the  matters  in  controversy; 

(2)  To  consider  the  necessity  for  or 
desirability  of  amendments  to  the 
pleadings,  or  of  additional  pleadings  or 
evidentiary  submissions; 


(3)  To  consider  simplification  or 
narrowing  of  the  issues; 

(4)  To  encourage  settlement  of  the 
matters  in  controversy  by  agreement 
between  the  parties;  and 

(5)  To  consider  other  matters  that  may 
aid  in  the  resolution  of  the  contested 
proceeding. 

(b)  Conferences  are  scheduled  by  the 
Commission  at  a  time  and  place  it  may 
designate,  to  be  conducted  in  person  or 
by  telephone  conference  call. 

(c)  Tne  failure  of  any  party  or 
attorney,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  failiue  to  prosecute, 
subjecting  that  party's  application  or 
petition  to  dismissal  by  the 
Commission. 

51.  Section  1.957  is  added  to  read  as 
follows: 

§  1 .957    Procedure  with  respect  to  amateur 
radio  operator  license. 

Each  candidate  for  an  amateur  radio 
license  which  requires  the  applicant  to 
pass  one  or  more  examination  elements 
must  present  the  Volimteer  Examiners 
(VEs)  with  a  properly  completed  FCC 
Form  605  prior  to  the  examination. 
Upon  completion  of  the  examination, 
the  VEs  will  ^ade  the  test  papers.  If  the 
applicant  is  successful,  the  VEs  will 
forward  the  candidate's  appUcation  to  a 
Voliuiteer-Examiner  Coordinator  (VEC). 
The  VEs  will  then  issue  a  certificate  for 
sucessful  completion  of  an  amateur 
radio  operator  examination.  The  VEC 
will  forward  the  application  to  the 
Commission's  Gettysbiu^,  Pennsylvania, 
facility. 

S 1-958    [Removed] 

52.  Section  1.958  is  removed. 

§1.959    [Removed] 

53.  Section  1.959  is  removed. 

§1.961    [Removed] 

54.  Section  1.961  is  removed. 

§1.962    [Removed] 

55.  Section  1.962  is^emoved. 

§1.971    [Removed] 

56.  Section  1.971  is  removed. 

§1.972    [Removed] 

57.  Section  1.972  is  removed. 


§1.973    [Removed] 

58.  Section  1.973  is  removed. 

59.  Section  1.981  is  revised  to  read  as 
follows: 

§  1 .981    Reports,  annual  and  semiannual. 

(a)  Licensees  of  stations  authorized  for 
developmental  operation  shall  submit  a 
report  on  the  results  of  the 
developmental  program.  The  report 
shall  be  filed  with  and  made  a  part  of 
each  application  for  renewal  of 
authorization.  The  report  shall  be  filed 
at  the  Commission's  offices  in 
Washington,  DC  or  alternatively  may  be 
seiU  to  the  commission  electronically 
via  the  ULS. 

(b)  The  report  shall  include 
comprehensive  and  detailed 
inffirmation  on  the  following: 

(1)  The  final  objective. 

(2)  Results  of  operation  to  date. 

(3)  Analysis  of  the  results  obtained. 
ii]  Copies  of  any  pubhsbed  reports. 

(5)  Need  for  continuation  of  the 
program. 

(6)  Number  of  hours  of  operation  on 
each  frequency. 

(c)  Where  required  by  the  particular 
service  rules,  licensees  who  have 
entered  into  agreements  with  other 
persons  for  the  cooperative  use  of  radio 
station  facilities  must -submit  annually 
an  audited  financial  statement  reflecting 
the  nonprofit  cost-sharing  nature  of  the 
arrangement  to  the  Commission's  offices 
in  Washington,  DC  or  alternatively  may 
be  sent  to  the  Commission  electronically 
via  the  ULS,  no  later  than  three  months 
after  the  close  of  the  Ucensee's  fiscal 
year. 

60.  Section  1. 
as  follows: 


1102  is  revised  to  read 


§1.1102    Schedule  Of  charges  for 
applications  and  other  filings  In  the 
wireless  telecommunications  services. 

Those  services  designated  with  an 
asterisk  in  the  payment  type  code 
coliunn  have  associated  regulatory  fees 
that  must  be  paid  at  the  same  time  the 
application  fee  is  paid.  Please  refer  to 
§  1.1152  for  the  appropriate  regulatory 
fee  that  must  be  paid  for  this  service. 


Action 


1 .  Payment  of  electronically 
filed  application. 

2.  Land  Transportation: 

a.  New  


b.  Renewal 

c.  Modification,  Non-profit 


FCC  Form  No. 


159  

601  &  159 
601  &  159 
601  &  159 


Fee 
amount 


(') 

45 
45 
45 


Payment  type 
code 

n  -.- 

PALR*  

PALR*  

PALM „ 


Address 


Federal    Communications    Commission, 
358994.  Pittsburgh,  PA  15251-5994. 


ELT,    P.O.    Box 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communtcattons  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  8ox  358245.  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 
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Action 


d.  Assignment 


3.  Industrial/Business  Pool: 
a.  New  


b.  Renewal 


c.  Modification,  Non-profit, 
CMRS. 

d.  Assignment 


4.  Other  Industrial: 
a.  New  


b.  Renewal 

c.  Modification,  Non-profit 

d.  Assignment 


5.  GMRS: 
a.  New 


b.  Renewal 

c.  Modification 

6.  800  MHz: 

a.  New  


b.  Renewal 


c.  Modification,  Non-profit, 
CMRS. 

d.  Assignment 


7.  900  MHz: 
a.  New  . 


b.  Renewal 


c.  Modification,  Non-profit, 
CMRS. 

d.  Assignment 


8.  BUS,  Ol,  LT,  PS/SE,  470- 
512,  800,900,220,220  NAT, 
Renewal  Non-profit,  CMRS 

9.  218-219  MHz  Service  Re- 
newal Non-profit. 

10.  BUS,  01,  LT  Renewal 


11.  470-512,800,900,220  Re- 
newal. 

12.  220  Nationwide  Renewal .. 

13.  218-219  MHz  Service  Re- 
newal. 

14.  Microwave: 

a.  New  


b.  Modification,  Non-profit 

c.  Assignment 

d.  Microwave  Renewal  


e.  Microwave  Renewal 
Non-profit. 
15.  Ground: 

a.  New  


FCC  Form  No. 


603  &  159 

601  &  159  . 
601  &  159  . 
601  &  159  . 
603  &  159  . 

601  &  159  .. 
601  &  159  .. 
601  &  159  .. 
603  &  159  .. 

605  4  159  .. 
605  &  159  .. 
605  &  159... 


601  &  159 

601  &  159  . 
601  &  159  . 
603  &  159  . 

601  &  159  . 
601  &  159  . 
601  &  159  . 
603  &  159  . 
601  &  159  .. 

601  &  159  .. 
601  &  159  .. 
601  &  159  .. 
601  &  159  .. 
601  &  159 .. 


601  &  159 

601  &  159  . 

601  &  159  . 
603  &  159  . 
601  &  159  . 

601  &  159  . 
601  &  159  . 


Fee 
amount 


45 

45 
45 
45 
45 

45 

45 
45 
45 

45 
45 
45 

45 
45 
45 
45 

45 
45 
45 
45 
45 


Payment  type 
code 


Address 


PALM  . 

PALR* 
PALR* 
PALM  . 
PALM  .. 

PALR* 
PALR* 
PALM  .. 
PALM  .. 


45 
45 
45 
45 
45 

200 
200 
200 
200 
200 

90 


PALR- 
PALM 


PALS* 
PALS* 
PALM  . 
PALM  .. 


PALS* 

PALS* 

PALM 

PALM 

PALM 


PAIM  .. 
PALR* 
PALS* 
PALT* 
PAIR  ... 


PEOR* 
PEOM  .. 
PEOM  .. 
PEOR* 
PEOM  .. 


PBVR* 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
phcations,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  368130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

''^'-f^* Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 
Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245.  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245.  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 


28.  STA  (Gro 

29.  STA  (Priv 
Fixed  Micro 

30.  STA  (Un 
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less  Bureau  Ap- 
V  15251-5130. 

ess  Bureau  Ap- 
k  15251-5130. 
ess  Bureau  Ap- 
k  15251-5245. 
ess  Bureau  Ap- 
k  15251-5130. 
sss  Bureau  Ap- 
i  15251-5130. 

3ss  Bureau  Ap- 
.  15251-5130. 
^s  Bureau  Ap- 

15251-5245. 
iss  Bureau  Ap- 

15251-5130. 
iss  Bureau  Ap- 

15251-5130. 

!ss  Bureau  Ap- 
15251-5130. 
!SS  Bureau  Ap- 
15251-5245. 
ss  Bureau  Ap- 
15251-5130. 

ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5245. 
ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5130. 


Action 


b.  Modification,  Non-profit 

c.  Assignment 

d.  Ground  Renewal  Non- 
profit. 

e.  Ground  Renewal  

Coast: 

a.  New  

b.  Modification,  Non-profit, 
CMRS. 

c.  Assignment 

d.  Coast  Renewal  Non- 
profit, CMRS. 

e.  Coast  Renewal 

.  Ship: 

a.  New  

b.  Modification,  Non-profit 

c.  Ship  Renewal  Non-profit 

d.  Ship  Renewal  


FCC  Form  No. 


18 


Aircraft: 
a.  New 


19. 


20 
21 


b.  Modification,  Non-profit 

c.  Aircraft  Renewal  Non- 
profit. 

d.  Aircraft  Renewal  

Public  Safety  Pool: 

a.  New,  Modification  

b.  Assignment 

c.  Renewal 

Restricted  Permit 

Waiver 
a.  Rule  Waiver 


b.  Exemption  from  Ship 
Station  Radio  Require- 
ments. 

22.  Correspondence  Finders 
Preference. 

23.  STA  (Common  Carrier)  Do- 
mestic Public  Fixed  R.  to  R. 
&  Local  TV  Trans. 

24.  STA  (Common  Camer)  Do- 
mestic Public  Fixed  Digital 
Electronic  Message.  ' 

25.  STA  (BAPS)   

26.  STA  (218-219  MHz  Serv- 
ice). 

27.  STA  (Coast) 


28.  STA  (Ground) 


29.  STA  (Private  Operational 
Fixed  Microwave). 

30.  STA  (Land  Mobile)  


601  &  159  ....... 

603  &  159 

601  &  159 

601  &  159 

601  &  159 

601  &  159 

603  &  159 

601  &  159 

601  &  159 

605  &  159 

605  &  159 

605  &  159 

1605  &  159 

605  &  159 

605  &  159 

605  &  159 

605  &  159 

601  &  159 

603  &  159 

601  &  159 

603  &  159 

605  &  159 

601  &  159 

605  &  159 

Corres  &  159 
605  &  159 

Con-es  &  159 

601  &  159 

Con^es  &  159 

601  &  159 

Corres  &  159 

601  &  159 

Con-es  &  159 

601  &  159 

Corres  &  159 

601  &  159 

Corres  &  159 

601  &  159 

Corres  &  159 

601  &  159 

Corres  &  159 

601  &  159 

Corres  &  159 


Fee 
amount 


Payment  type 
code 


90 
90 
90 
90 

90 
90 
90 
90 
90 

45 
45 
45 
45 

45 
45 
45 
45 

45 
45 
45 
45 

135 

135 

135 
90 

90 

130 

45 

130 

130 

45 

45 


PBVM  . 
PBVM  . 
PBVM  . 
PBVR* 

PBMR* 

PBMM 

PBMM 

PBMM 

PBMR* 

PASR* 
PASM 
PASM 
PASR* 

PAAR* 
PAAM 
PAAM 
PAAM* 

PALM. 
PALM. 
PALM. 
PARR 

PDWM 

PDWM 

PDXM 
CEPM 

CELM 

MGA  . 
PAIM  . 
PCMM 
PCVM 
PAOM 
PALM 


Address 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Qox  358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245.  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  flox  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Sox  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245.  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
pHcations,  P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Commun«ations  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communitations  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
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Action 


31.STA(GMRS)  

32.  Duplicate 

33.  Hearing  

34.  Wait  List 

35.  Transfer  of  Control 

36.  Billing  


37.  220  MHz: 
a.  New  .. 


b.  Renewal 


c.  Modification,  Non-profit, 
CMRS. 

d.  Assignment 


38.  21&-219  MHz  Service: 
a.  New  


b.  Renewal 

c.  Modification,  Non-Profit 

39.  Common  Carrier  Point-To- 
Point  and  Local  TV  Trans.: 

a.  New  

b.  Modification  

c.  Renewal 

d.  Ext.  Construction  

e.  Assignment 

f.  Transfer  of  Control  

g.  Additional  Stations 


h.  Waiver  of  Prior  Con- 
struction Authorization. 
40.  Common  Carrier  Digital 
Electronic  Message: 
a.  New  


b.  Modification  

c.  Renewal 

d.  Ext.  Construction  .... 

e.  Assignment 

f.  Transfer  of  Control  ... 

g.  Additional  Stations  ... 

h.  Construction  Waiver 

41.  Mass  Media  Broadcast 
Auxiliary: 
a.  New,  Modification  .... 


b.  Renewal 

42.  Commercial  Renewal 


FCC  Form  No. 


605  &  159  

Corres  &  159 

601  &  159 

605  &  159 

Corres  &  159 

Con-es  &  159 


603  &  159 
Invoice 


601  &  159 
601  &  159  . 
601  &  159  . 
603  &  159. 

601  &  159  . 
601  &  159  . 
601  &  159  . 

601  &  159  .. 
601  &  159  .. 
601  &  159  .. 
601  &  159  .. 
603  &  159  .. 
603  &  159  .. 
601  &  159  .. 
601  &  159  ... 


601  &  159 
601  &  159 
601  &  159  . 
601  &  159  . 
603  &  159  . 
603  &  159  . 
601  &  159  . 
601  &  159  . 

601  &  159  . 
601  &  159  . 
605  &  159  .. 


Fee 
amount 


45 


45 


8,640 

45 

45 

Various 

45 
45 
45 
45 

45 
45 
45 

200 
200 
200 
75 
75 
75 
45 
90 

200 
200 
200 

75 

75 

75 

45 

90 


Payment  type 
code 


PALM 


PADM 
PFHM 
PAWM 


PATM 


Various 


PALS* 
PALS* 


PALM 
PALM 

PAIR  .. 
PAIR  .. 
PAIM  .. 

CJPR* 
CJPM. 
CJPR* 
CCPM 
CCPM  . 
CCPM  . 
CAPM  . 
CEPM  . 


110 


45 


45 


CJLR' 


CJLM 


CJLR' 


CCLM 


CCLM 


CCLM 


CALM 
CELM 


MEA 


MAA 


PACS 


Address 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Billings  PO  Box 
358325,  Pittsburgh,  PA  15251-5325. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  368130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh.  PA  15251-5130 


Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 


44.  220  Natio< 
a.  New  .. 
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iss  Bureau  Ap- 

15251-5130. 
iss  Bureau  Ap- 

15251-5245. 
)ss  Bureau  Ap- 

15251-5130. 
!ss  Bureau  Ap- 

15251-5130. 

iss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5245. 
ss  Bureau  Ap- 
15251-5130. 


ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5245. 
5S  Bureau  Ap- 
15251-5130. 
>s  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5130. 
is  Bureau  Ap- 
15251-5130. 
!S  Bureau  Ap- 
15251-5130. 


Action 


43.  470-512: 
a.  New  .. 


b.  Renewal 


c.  Modification,  Non-profit, 
CMRS. 

d.  Assignment 


44.  220  Nationwide: 
a.  New  


b.  Renewal 


c.  Modification,  Non-Profit, 
CMRS. 

d.  Assignment 


FCC  Fonn  No. 


45.  Domestic  Public  Land  Mo- 
bile  Stations  (including  Base, 
Dispatch,  Control  &  Re- 
peater Stations): 

a.  New  or  Additional  Facil- 
ity (per  transmitter). 

b.  Major  Modifications  (per 
transmitter). 

c.  Fill  in  Transmitters  (per 
transmitter). 

d.  Major  Amendment  to  a 
Pending  Application  (per 
transmitter). 

e.  Assignment  or  Transfer 
(i)  First  CaH  Sign  on 

Application, 
(ii)  Each  Additional 
Call  Sign. 

f.  Partial  Assignment  (per 
call  sign). 

g.  Renewal  (per  call  sign) 


h.  Minor  Modification  (per 

transmitter), 
i.  Special  Temporary  Au- 
thority (per  frequency/ 
per  location), 
j.  Extension  of  Time  to 
Construct  (per  applica- 
tion), 
k.  HoHJce  of  Completion  of 
Construction  (per  appli- 
cation). 
I.  Auxiliary  Test  Station 

(per  transmitter), 
m.  Sutisidiary  Commu- 
nications Service  (per 
request), 
n.  Conrtt>ining  CaN  Signs 

(per  caM  sign). 
0.  900  MHZ  Nationwide 
Paging: 
(i)  Renewal — Network 

Organizer, 
(ii)  Renewal — Network 
Operator  (per  oper- 
ator/per city), 
p.  Air-Ground  IndivkJual  Li- 
cense (per  statk>n): 
(i)  Initial  Lk:ense  

(ii)  Renewal  of  Li- 
cense. 

(iii)  Modifkatk>n  of  Li- 
cense. 


601  &  159 
601  &  159 
601  &  159 
603  &  159 

601  &  159 
601  &  159 
601  &  159 
603  &  159 


Fee 
amount 


601  &  159 

601  &  159 

601  &  159 

601  &  159 

603  &  159 

603  &  159 

603  &  159 

601  &  159 

601  &  159 

601  &  159 

Conres.  &  159 

601  &  159 

601  &  159 

601  &  159 

601  &159  

601  &  159 

601  &  159 

601  &  159 


601  &  159 
601  &  159 
601  &  159 


45 
45 
45 
45 

0 

45 
45 
45 
45 


Payment  type 
code 


295 
295 
295 
295 

295 
45 

295 
45 
45 

260 

45 

45 

260 
130 

260 

45 
45 

45 
45 
45 


PALS* 
PALS* 
PALM 
PALM 

PALT* 
PALT* 
PALM 
PALM 


Address 


CMD 
CMD 
CMD 
CMD 

CMD 
CAD 
CMD 
CAD 
CAD 
CLD 

CAD 

CAD 

CLD 
CFD 

CLD 

CAD 
CAD 

CAD 
CAD 
CAD 


Federal  Communkattons  Commisswn,  Wireless  Bureau  Ap- 

plrcations,  P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 
Federal  Communtcatkxis  Comrrvisskxi,  Wireless  Bureau  Ap- 

plicatkws.  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
Federal  Communkatkxis  Commlsskxi,  Wireless  Bureau  Ap- 

plrcations,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
Federal  Communisatkxis  Commisskxi,  Wireless  Bureau  Ap- 

pScatkKis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communeatkxis  Commisskxi,  Wireless  Bureau  Ap- 

plkatwns,  P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 
Federal  Communcatkxis  Commissk)n,  Wireless  Bureau  Ap- 

plkatkxis,  P.O.  Box  358245.  Pittsburgh,  PA  15251-5245. 
Federal  Communkatkxis  Commisskxi.  Wireless  Bureau  Ap- 

plicatkxis,  P.O.  box  358130,  Pittsburgh.  PA  15251-5130. 
Federal  Communcatk>ns  Commission,  Wireless  Bureau  Ap- 

plkatkxis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 


Federal  Communeatk>ns  Commisskjn,  Wireless  Bureau  Ap- 

plicatkjns,  P.O.  "box  358130.  Pittsburgh.  PA  15251-5130. 
Federal  Communkatkjns  Commission.  Wireless  Bureau  Ap- 

plk:ations,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
Federal  Communkatkjns  Commisskxi,  Wireless  Bureau  Ap- 

plicatkHis,  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 
Federal  Communcatkxis  CommisskHi,  Wireless  Bureau  Ap- 

pScatkMis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 


Federal  Communteatkxis  Commisskxi.  Wireless  Bureau  Ap- 

ptcatkHis,  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 
Federal  Communcations  Commission.  Wireless  Bureau  Ap- 

plkatkxis,  P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 
Federal  Communkatkxis  Commission.  Wireless  Bureau  Ap- 

plkatk>ns,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
Federal  Communcatkxis  Commissk)n.  Wireless  Bureau  Ap- 

pHcatkxis,  P.O.Box  358245,  Pittsburgh.  PA  15251-5245. 
Federal  Communkatkxis  Commisskxi.  Wireless  Bureau  Ap- 

plkatkxis,  P.O.  Box  358130  .Pittsburgh.  PA  15251-5130. 
Federal  Communkatkxis  Commisskxi,  Wireless  Bureau  Ap- 

plkatkxis.  P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communcatkws  Commisskxi,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communfcatkxis  Commisskxi,  Wireless  Bureau  Ap- 
pHcatkxis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communcatkxis  Commisskxi,  Wireless  Bureau  Ap- 
plkations,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communkatkxis  Commisskxi,  Wireless  Bureau  Ap- 
plwatkxis,  P.O.  Box  358130.  Pittsburgh,  PA  15251-6130. 

Federal  Commuriteatkxis  Commisskxi.  Wireless  Bureau  Ap- 
plicatkxw,  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 


Federal  Communcatkxis  Commisskxi,  Wireless  Bureau  Ap- 
pbcatkxis,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

Federal  Communkatkxis  Commisskxi,  Wireless  Bureau  Ap- 
ptwatkxis,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 


Federal  Communcatkxis  Commisskxi.  Wireless  Bureau  A^ 
plicatkxis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communkatkxis  Commisskxi.  Wireless  Bureau  Ap- 
plkatkxis,  P.O.  Box  358245.  Pittsburgh.  PA  15251-5245. 

Federa'  Communcatkxis  Commissk>n.  Wireless  Bureau  Ap- 
pJcatkxis,  P.O.  Box  358130,  Pittsburgh,  PA  15251-6130. 
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Action 


FCC  Form  No. 


46.  Cellular  Systems: 

a.  New  or  Additional  Facil- 
ity. 

b.  Major  Modiftcation  

c.  Minor  Modification  


d.  Assignment  or  Transfer 

e.  Partial  Assignment  

f.  Renewal 


g.  Extension  of  Time  to 

Complete  Construction, 
h.  Special  Temporary  Au- 
thority, 
i.  Combining  Cellular  Geo- 
graphic Service  Areas. 
47.  Rural  Radio  (includes  Cen- 
tral Office,  Interoffice,  or 
Relay  Facilities): 

a.  New  or  Additional  Facil- 
ity. 

b.  Major  Modification  (per 
transmitter). 

c.  Major  Amendment  to 
Pending  Application  (per 
transmitter). 

d.  Minor  Modification  (per 
transmitter). 

e.  Assignment  or  Transfer: 

(i)  First  Call  Sign  

(il)  Each  Additional 
Call  Sign. 

f.  Assignment  or  Transfer. 

(i)  Partial  Assignment 


g.  Renewal 


h.  Extension  of  Time  to 
Construct  (per  applica- 
tion). 

i.  Notice  of  Completion  of 
Construction  (per  applh 
cation). 

j.  Special  Temporary  Au- 
thority (per  transmitter). 

k.  Combining  Call  Signs 
(per  call  sign). 

I.  Auxiliary  Test  Station 
(per  transmitter). 
48.  Offshore  Radio  Service 
(Mobile,  Subscriber,  and 
Central  Stations): 

a.  New  or  Additional  FacH- 
ity  (per  transmitter). 

b.  Major  Modification  (per 
transmitter). 

c.  Fill  In  Transmitters  (per 
transmitter). 

d.  Major  Amendment  to  a 
Pending  Application  (per 
transmitter). 

e.  Minor  Modification  (per 
transmitter). 

f.  Assignment  or  Transfer 

(i)  First  Call  Sign  

(ii)  Each  Additional 

Call  Sign, 
(iii)  Partial  Assignment 

(per  Call  Sign). 


601  &  159 
601  &  159 
601  &  159  . 
603  &  159  . 
603  &  159  . 
601  &  159  . 
601  &  159 . 
601  &  159  . 
601  &  159  .. 

601  &  159  .. 
601  &  159 .. 
601  &  159  .. 


601  &  159 

603  &  159 
603  &  159 . 

603  &  159 . 
601  &  159 . 
601  &  159  . 

601  &  159  . 


601  &  159 

Con'es.  &  159 
601  &  159 


601  &  159 

601  &  159 
601  &  159 
601  &  159  . 
601  &  159  . 

601  &  159  . 

603  &  159  . 
603  &  159  . 
603  &  159  . 


Fee 
amount 


295 
295 

80 
295 
295 

45 

45 
260 

65 

135 
135 
135 

45 

135 
45 

135 
45 
45 

45 

260 
260 
260 


Payment  type 
code 


CMC 
CMC 
CDC. 
CMC 
CMC 
CAG  .. 
CAC  .. 
CLC  .. 


CBC 


135 
135 


135 


135 


45 


135 


45 


CGRR* 

CGRM 

CGRM 

CARM  . 

CGRM 
CARM  . 

CGRM 
CARR* 
CARM  .. 

CARM  .. 

CLRM  .. 
CLRM  .. 
CLRM  .. 


CGF 
CGF 
CGF 
CGF 


CAF 


CGF 
CAF 


Address 


135    CGF 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 


Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communicatiotis  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130.  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ar>- 
plications.  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Wireless  Bureau  Ap- 
plications,  P.O.  Box  358130,  Pittsburgh.  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications.  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130.  Pittsburgh.  PA  15251-5130. 


less  Bureau  Ap- 

V  15251-5130. 
ess  Bureau  Ap- 

V  15251-5130. 
ess  Bureau  Ap- 
^  15251-5130. 
ess  Bureau  Ap- 
k  15251-5130. 
ess  Bureau  Ap- 
k  15251-5130. 
ess  Bureau  Ap- 
i  15251-5245. 
sss  Bureau  Ap- 

i  15251-5130. 
3SS  Bureau  Ap- 
.  15251-5130. 
iss  Bureau  Ap- 
15251-5130. 


sss  Bureau  Ap- 
15251-5130. 
!ss  Bureau  Ap- 
15251-5130. 
iss  Bureau  Ap- 
15251-5130. 

ss  Bureau  Ap- 
15251-5130. 

ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5130. 

ss  Bureau  Ap- 
15251-5130. 
ss  Bureau  Ap- 
15251-5245. 
ss  Bureau  Ap- 
15251-5130. 

>s  Bureau  Ap- 
15251-5130. 

is  Bureau  Ap- 
15251-5130. 
iS  Bureau  Ap- 
15251-5130. 
;s  Bureau  Ap- 
15251-5130. 


s  Bureau  Ap- 
5251-5130. 
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Action 


g.  Renewal  (per  Call  Sign) 

h.  Extension  of  Time  to 
Construct  (per  applica- 
tion). 

I.  Notice  of  Completion  of 
Construction  (per  appli- 
cation). 

j.  Special  Temporary  Au- 
thority (per  transmitter). 

k.  Comljining  Call  Signs 
(per  Call  Sign). 

I.  Auxiliary  Test  Station 
(per  transmitter). 


FCC  Fonn  No. 


601  &  159 

601  &  159 

601  &  159  _... 

601  &  159 

Corres.  &  159 
601  &  159 

601  &  159 


Fee 
amount 


45 


45 


45 


260 


260 
260 


Payment  type 
code 


CAF 
CAF 


CAF 


CLF 


CLF 


CLF 


Address 


Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358245,  Pittsburgh.  PA  15251-5245. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications, P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Wireless  Bureau  Ap- 
plications. P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 

Federal  Communicatjons  Commission,  Wireless  Bureau  Ap- 
p«ications.  P.O.  Box  368130,  Pittsburgh.  PA  15251-5130. 


*  Rural  Radio  Services  pay  both  regulatory  and  application  fees  upfront  for  the  entire  license  term.  This  applies  to  new  appttcations,  additional 
facilities  and  renewals.  See  Assessment  of  Collection  of  regulatory  Fees  for  Fiscal  Year  1998,  Report  and  Order,  63  FR  35847  (1998)  (rel.  June 
16,  1998). 

^  Refer  to  specific  radio  sennce  and  purpose  in  this  table. 


61.  Section  1.1111  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  and  adding  paragraph  (c)  to  read  as 
follows: 

§1.1111    Filing  locations. 


(b)  Except  as  provided  for  in 
paragraph  (c)  of  this  section,  all 
materials  must  be  submitted  as  one 
package.  *  *  * 


(c)  Fees  for  applications  and  other 
filings  pertaining  to  the  Wireless  Radio 
Services  that  are  submitted 
electronically  via  ULS  may  be  paid 
electronically  or  sent  to  the 
Commission's  lock  box  bank  manually. 
When  paying  manually,  applicants  must 
include  the  application  file  number 
(assigned  by  the  ULS  electronic  filing 
system  on  FCC  Form  159)  and  submit 
such  number  with  the  payment  in  order 


for  the  Commission  to  verify  that  the 
payment  was  made.  Manual  payments 
must  be  received  no  later  than  ten  (10) 
days  after  receipt  of  the  application  on 
ULS  or  the  application  will  be 
dismissed. 

62.  Section  1.1152  is  revised  to  read 
as  follows: 

§  1 .  11 52    Schedule  of  annual  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use  services  (per  license) 


1.  Land  Mobile  (Above  470  MHz,  Base  Station  &  SMRS)  (47 
CFR,  Part  90): 

(a)  800  MHz  New  (FCC  601) 

(b)  800  MHz  Renewal  (FCC  601) 

(c)  900  MHz  New  (FCC  601)  

(d)  900  MHz  Renewal  (FCC  601) 

(e)  470-512,800,900,  220  MHz,  200  MHz  Nationwide  Re- 
newal (FCC  601). 

(f)  220  MHz  New  (FCC  601) 

(g)  220  MHz  Renewal  (FCC  601)  

(h)  470-512  MHz  New  (FCC  601)  

(i)  470-512  MHz  Renewal  (FCC  601)  

(j)  220  MHz  Nationwide  New  (FCC  601)  

(k)  220  MHz  Nationwide  Renewal  (FCC  601)  

2.  Mk:rowave  (47  CFR  Part  101): 

(a)  Mkyowave  New  (FCC  601)  

!      (b)  Microwave  Renewal  (FCC  601)  

3.  Shared  Use  Services: 

(a)  Land  Transportation  (LT)  New  (FCC  601)  

(b)  Land  Transportation  (LT)  Renewal  (FCC  601)  

(c)  Business  (Bus.)  New  (FCC  601)  

(d)  Business  (Bus.)  Renewal  (FCC  601)  

(e)  Other  Industrial  (Ol)  New  (FCC  601) 

(f)  Other  Industrial  (01)  Renewal  (FCC  601)  

(g)  General  Mobile  Radio  Sen/ice  (GMRS)  New  (FCC  605) 
(h)  General  Mobile  Radio  Service  (GMRS)  Renewal  (FCC 

605). 
(i)  Business,  Other  Industrial.  Land  Transportation,  GMRS 

Renewal  (FCC  601/FCC  605). 

(j)  Ground  New  (FCC  601)  

(k)  Ground  Renewal  (FCC  601) 

(I)  Coast  New  (FCC  601)  

(m)  Coast  Renewal  (FCC  601)  

(n)  Ship  New  (FCC  605)  

(0)  Ship  Renewal  (FCC  605)  


Fee  amount  > 


(p)  Aircraft  New  (FCC  605) 


$12.00 
12.00 
12.00 
12.00 
12.00 

12.00 
12.00 
12.00 
12.00 
12.00 
12.00 

12.00 
12.00 

6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 

6.00 

6.00 
6.00 
6.00 
6.00 
6.00 
6.00 

6.00 


Address 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
FCC,  P.O.  Box  3S8245,  Pittsburgh,  PA  15251-5245. 


FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 


Box  358130, 
Box  358245, 
Box  358130, 
Box  358245, 
Box  358130, 
Box  358245, 


Pittsburgh, 
PittstHjrgh, 
Pittsburg, 
Pittstxjrgh, 
Pittstxjrgh 
Pittslxirgh 


PA  15251-5130. 
PA  15251-5245. 
PA  15251-5130. 
PA  15251-5245. 
PA  15251-5130. 
PA  15251-5245. 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 

FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  35245  Pittsburgh,  PA  15251-5245. 
FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 
FCC,  P.O.  Box  358130,  New  Pittsburgh,  PA  15251-5130. 
FCC,  P.O.  Box  358245.  Pittsburgh,  PA  15251-5245. 

FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245. 


Box  358130,  Pittsburgh,  PA  15251-5130. 
Box  358245,  Pittsburgh,  PA  15251-5245. 
Box  358130,  Pittsburgh,  PA  15251-5130. 
Box  358245,  Pittsburgh.  PA  15251-5245. 
Box  358130,  Pittsburgh.  PA  15251-5130. 
Box  358245,  (FCC  605)  Pittsburgh,  PA  15251- 


FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O. 
FCC,  P.O 

5245. 
FCC,  P.O.  Box  358130.  Pittsburgh,  PA  15251-5130. 
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Exclusive  use  services  (per  license) 


(q)  Aircraft  Renewal  (FCC  606)  

4.  Amateur  Vanity  Call  Signs  

5.  CMRS  Mobile  Services  (per  unit)  

6.  CMRS  Messaging  Services  (per  unit) 


Address 


FCC,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 
FCC,  P.O.  Box  358130,  Pittsburgh,  PA  15251-5130 
FCC,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835 
FCC,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835 


siE^ElSSHSfS™"^— "^^^^^^ 


63.  Section  1.2003  is  amended  by 
adding  entries  for  FCC  Form  601,  FCC 
Form  602,  FCC  Form  603,  and  FCC 
Form  605  in  numerical  order  to  read  as 
follows: 

§1.2003    Applications  affected. 

*         *         •         »         * 

FCC  601  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization; 

FCC  602  FCC  Ownership  Disclosure 
Information  for  the  Wireless 
Telecommunications  Services; 

FCC  603  FCC  Wireless 
Telecommunications  Bureau 
Apphcation  for  Assignment  of 
Authorization  and  Transfer  of  Control; 

FCC  605  (5uick  Form  Application  for 
Authorization  in  the  Ship.  Aircraft. 
Amateur.  Restricted  and  Commercial 
Operator,  and  General  Mobile  Radio 
Services. 
***** 

64.  Section  1.2107  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 .21 07    Submission  of  down  payment  and 
filing  of  long-form  applications. 

****** 

(e)  An  applicant  must  also  submit 
FCC  Form  602  {see  §  1.919  of  this 
chapter)  with  its  long  form  application 
(FCC  Form  601). 

65.  Section  1.2111  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)  to  read  as  follows: 

§  1 .2111    Assignment  or  transfer  of  control: 
unjust  enrichment 

(a)  *   *   •  Such  applicant  must  also 
file  with  the  Commission  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  local 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license  [see  §  1.948  of 
this  chapter).  *   *   * 


PAFTT  13-COMMERCIAL  RADIO 
OPERATORS 

66.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154.  and  303, 
unless  otherwise  noted. 


67.  Section  13.5  is  revised  to  read  as 
follows: 

§  1 3.5    Licensed  commercial  radio  operator 
required. 

Rules  that  require  FCC  station 
licensees  to  have  certain  transmitter 
operation,  maintenance,  and  repair 
duties  performed  by  a  commercial  radio 
operator  are  contained  in  parts  23,  80, 
and  87  of  this  chapter. 

68.  Section  13.9  is  amended  by 
redesignating  paragraphs  (d)  through  (f) 
as  (e)  through  (g),  adding  a  new 
paragraph  (d),  revising  paragraphs  (b) 
and  (c)  and  revising  the  introductory 
text  of  the  newly  redesignated 
paragraph  (f)  to  read  as  follows: 

§  1 3.9    Eligibility  and  application  for  new 
license  or  endorsement 

***** 

(b)(1)  Each  application  for  a  new 
General  Radiotelephone  Operator 
License,  Marine  Radio  Operator  Permit, 
First  Class  Radiotelegraph  Operator's 
Certificate.  Second  Class  Radiotelegraph 
Operator's  Certificate.  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Ship  Radar  Endorsement,  Six  Months 
Service  Endorsement,  GMDSS  Radio 
Operator's  License,  GMDSS  Radio 
Maintainer's  License  and  GMDSS  Radio 
Operator/Maintainer  must  be  filed  on 
FCC  Form  605  in  accordance  with 
§1.913  of  this  chapter. 

(2)  Each  application  for  a  Restricted 
Radiotelephone  Operator  Permit  or  a 
Restricted  Radiotelephone  Operator 
Permit-Limited  Use  must  be  filed  on 
FCC  Form  605  in  accordance  with 
§1.913  of  this  chapter. 

(c)  Each  application  for  a  new  General 
Radiotelephone  Operator  License, 
Marine  Radio  Operator  Permit.  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Ship  Radar  Enforcement.  GMDSS  Radio 
Operator's  License,  GMDSS  Radio 
Maintainer's.  or  GMDSS  Radio 
Operator/Maintainer  License  must  be 
accompanied  by  the  required  fee.  if  any. 
and  submitted  in  accordance  with 
§  1.913  of  this  chapter.  The  application 
must  include  an  original  PPC(s}  from  a 
COLEM(s)  showing  that  the  applicant 
has  passed  the  necessary  examinations 


element(s)  writhin  the  previous  365  days 
when  the  applicant  files  the  application. 
If  a  GOLEM  files  the  application 
electronically  on  behalf  of  the  applicant 
an  original  PPC(s)  is  not  required. 
However,  the  GOLEM  must  keep  the 
PPC(s)  on  file  for  a  period  of  1  year. 

(d)  An  applicant  vdll  be  given  credit 
for  an  examination  element  as  specified 
below: 

(1)  An  unexpired  (or  within  the  grace 
period)  FCC-issued  commercial  radio 
operator  license:  The  vmtten 
examination  and  telegraphy  Element(s) 
required  to  obtain  the  license  held;  and 
(2)  An  imexpired  (or  within  the  grace 
period)  FCC-issued  Amateur  Extra-Class 
operator  license:  Telegraphy  Elements  1 
and  2. 
*•*••* 

(f)  Each  application  for  a  new  six 
months  service  endorsement  must  be 
submitted  in  accordance  with  §  1.913  of 
this  chapter.  The  application  must 
include  documentation  showing  that: 
****** 

69.  Section  13.13  is  amended  by 
removing  paragraphs  (d).  (e),  and  (f)  and 
redesignating  paragraph  (d)  as 
paragraph  (e),  adding  a  new  paragraph 
(d).  and  revising  paragraphs  (a),  (b).  and 
(c)  to  read  as  follows: 

§13.13    Application  for  a  renewed  or 
modified  license. 

(a)  Each  application  to  renew  a  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate. 
Marine  Radio  Operator  Permit.  GMDSS 
Radio  Operator's  License.  GMDSS  Radio 
Maintainer's  License,  or  GMDSS  Radio 
Operator/Maintainer  License  must  be 
made  on  FCC  Form  605.  The  application 
must  be  accompanied  by  the 
appropriate  fee  and  submitted  in 
accordance  with  §  1.913  of  this  chapter. 

(b)  If  a  license  expires,  application  for 
renewal  may  be  made  during  a  grace 
period  of  five  years  after  the  expiration 
date  without  having  to  retake  the 
required  examinations.  The  application 
must  be  accompanied  by  the  required 
fee  and  submitted  in  accordance  with 
§1.913  of  this  chapter.  During  the  grace 
period,  the  expired  license  is  not  valid. 
A  license  renewed  during  the  grace 


revising  p( 
read  as  fol 
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must  be  mul- 
ed that  appli- 


period  Mrill  be  effective  as  of  the  date  of 
the  renewal.  Licensees  who  fail  to 
renew  their  license  within  the  grace 
period  must  apply  for  a  new  license  and 
take  tbe  required  exainination(s). 

(c)  Each  application  involving  a 
diange  in  operator  class  must  be  filed 
cm  FQD  Form  60S.  Each  application  for 
a  commercial  operator  license  involving 
a  change  in  operator  class  must  be 
accompanied  by  the  required  fee,  if  any, 
and  submitted  in  accordance  with 
§  1.913  of  this  chapter.  The  application 
must  include  an  original  PPC(s]  from  a 
CQLEM(s)  shov^dngthat  the  applicant 
has  passed  the  necessary  examinations 
element(s)  within  the  previous  365  days 
when  the  appUcant  files  the  application. 
If  a  COLE^  files  the  application 
electronically  on  behalf  of  the  applicant 
an  original  PPC(s)  is  not  required. 
However,  the  COLEM  must  keep  the 
PPQs)  on  file  for  a  period  of  1  year. 
I    (d)  An  applicant  will  be  given  credit 
for  an  examination  element  as  specified 
below: 

(1)  An  unexpired  (or  within  the  grace 
period]  FCC-issued  commercial  radio 
operator  license:  The  written 
examination  and  telegraphy  Element(s) 
required  to  obtain  the  license  held;  and 
(2)  An  unexpired  (or  within  the  grace 
Lperiod)  FCC-issued  Amateur  Extra-Class 
joperator  Ucense:  Telegraphy  Elements  1 
land  2. 

I  70.  Section  13.17  is  amended  by 
revising  par^aphs  (b),  (c)  and  (d)  to 
lead  as  follows: 

§13.17    Replacement  licenae. 

(b)  Each  application  for  a  replacement 
General  Radiotelephone  Operator 
License,  Marine  Radio  Operator  Permit, 
First  Class  Radiotrfegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
CMDSS  Radio  Operator's  License, 
GMDSS  Radio  Maintainer's  License, 
must  be  made  on  FCC  Form  605  •  *  • 

(c)  Each  application  for  a  replacement 
Restricted  Radiotelephone  Operator 
Permit  must  be  on  FCC  Form  605. 

(d)  Each  application  for  a  replacement 
Restricted  Radiotelephone  Operator 
Permit-Limited  Use  must  be  on  FCC 
Form  605. 


PART  22— PUBLIC  MOBILE  SERVICES 

71.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  309  and  332,  48 
Stat.  1066,  1082,  as  amended;  47  U.S.C.  154, 
303,  309  and  332,  unless  otherwise  noted. 


72.  Section  22.99  is  amended  by 
removing  the  definitions  of  "Archival 
quality  microfiche".  Assignment  of 
authorization,"  "Authorization,"  and 
"Transfer  of  control,"  and  by  adding  a 
new  definition  for  "Universal  Licensing 
System"  to  read  as  follows: 

$22.99    Definitions. 

Universal  licensing  system.  The 
Universal  Licensing  System  (ULS)  is  the 
consolidated  database,  application  filing 
system,  and  processing  system  for  all 
Wireless  Radio  Services.  ULS  supports 
electronic  filing  of  all  applications  and 
related  documents  by  applicants  and 
licensees  in  the  Wireless  Radio  Services, 
and  provides  public  access  to  Ucensing 
information. 


$22,101    [Renwved] 

73.  Section  22.101  is  removed. 

$22,103    [Removed] 

74.  Section  22.103  is  removed. 

$22,105    [Removed] 

75.  Section  22.105  is  removed. 

$22,106    [Removed] 

76.  Section  22.106  is  removed. 

$22,108    [Removed] 

77.  Section  22.108  is  removed. 

$22,115    [Removed] 

78.  Section  22.115  is  removed. 

$22,117    [Removed] 

79.  Section  22.117  is  removed. 

$22,119    [Removed] 

80.  Section  22.119  is  removed. 

$22,120    [Removed] 

81.  Section  22.120  is  removed. 

$22,121    [Removed] 

82.  Section  22.121  is  removed. 

$22,122    [Removed] 

83.  Section  22.122  is  removed. 

$22,123    [Removed] 

84.  Section  22.123  is  removed. 

$22,124    [Removed] 

85.  Section  22.124  is  removed. 

$22,125    [Removed] 

86.  Section  22.125  is  removed. 

$22,127    [Removed] 

87.  Section  22.127  is  removed. 

$22,128    [Removed] 

88.  Section  22.128  is  removed. 

$22,129    [Removed] 

89.  Section  22.129  is  removed. 


$22,130    [Removed] 

90.  Section  22.130  is  removed. 

91.  Section  22.131  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1),  (c)  introductory  text,  (c)(1), 
(c)(2),  and  removing  paragraph  (d)(3)  to 
read  as  follows: 

$22,131    Procedures  for  mutually 
exclusive  applications. 

•        *•*•* 

(b)  Filing  groups.  Pending  mutually 
exclusive  apphcations  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  filing  group  are  given 
codcurrent  consideration.  The 
Commission  may  dismiss  as  defective 
(pursuant  to  $  1.945  of  this  chapter)  any 
mutually  exclusive  application(s)  whose 
filing  date  is  outside  of  the  date  range 
for  inclusion  in  the  filing  group.  The 
types  of  filing  groups  used  in  day-to-day 
application  processing  are  specified  in 
paragraph  (c)(3)  of  this  section.  A  filing 
group  is  one  of  the  following  types: 

(I)  Renewal  filing  group.  A  renewal 
filing  group  comprises  a  timely-filed 
application  for  renewal  of  an 
authorization  and  all  timely-filed 
mutually  exclusive  competing 
apphcations  (see  §  1.935  of  this 
chapter). 

(c)  Procedures.  Generally,  the 
Commission  may  grant  one  appUcation 
in  a  filing  group  of  mutually  exclusive 
applications  and  dismiss  the  other 
application(s)  in  the  filing  that  are 
excluded  by  that  grant,  pvusuant  to 

§  1.945  of  this  chapter. 

(1)  Selection  methods.  In  selecting  the 
apphcation  to  grant,  the  Commission 
will  use  competitive  bidding. 

(2)  Dismissal  of  applications.  The 
Commission  may  dismiss  any 
appUcation  in  a  filing  group  that  is 
defective  or  otherwise  subject  to 
dismissal  imder  §  1.945  of  this  chapter, 
either  before  or  after  employing 
selection  procedures. 


$22,132    [Removed] 

92.  Section  22.132  is  removed. 

$22,135    [Removed] 

93.  Section  22.135  is  removed. 

$22,137    [Removed] 

94.  Section  22.137  is  removed. 

$22,139    [Removed] 

95.  Section  22.139  is  removed. 

$22,142    [Removed] 

96.  Section  22.142  is  removed. 

* 

$22,144    [Removed] 

97.  Section  22.144  is  removed. 
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§22.145    [Removed] 

98.  Section  22.145  is  removed. 

99.  Section  22.150  is  amended  by 
revising  the  first  sentence  in  paragraph 
(d)  introductory  text  to  read  as  follows: 

§  22.150    Standard  pr»-filing  technical 
coordination  procedure. 

*        *        *        •        * 

(d)  The  30-day  period  begins  on  the 
date  the  notification  is  submitted  to  the 
Commission  via  the  ULS.  •  *  * 


§22.163    [Removed] 

100.  Section  22.163  is  removed. 

101.  Section  22.165  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§22.165    Additional  transmitters  for 
existing  systems. 
***** 

(b)  Antenna  stmcture  registration. 
Certain  antenna  structures  must  be 
registered  with  the  Commission  prior  to 
construction  or  alteration.  Registration 
requirements  are  contained  in  part  17  of 
this  chapter. 
*        •        •        •        • 

(e)  Cellular  radiotelephone  service. 
During  the  five-year  build-out  period, 
the  service  area  boundaries  of  the 
additional  transmitters,  as  calculated  by 
the  method  set  forth  in  §  22.911(a),  must 
remain  within  the  market,  except  that 
the  service  area  boundaries  may  extend 
beyond  the  market  boundary  into  the 
area  that  is  part  of  the  COSA  or  is 
already  encompassed  by  the  service  area 
boundaries  of  previously  authorized 
faciUties.  After  the  five-year  build-out 
period,  the  service  area  boundaries  of 
the  additional  transmitters,  as 
calculated  by  the  method  set  forth  in 
§  22.911(a),  must  remain  within  the 
COSA.  Licensees  must  notify  the 
Commission  (FCC  Form  601)  of  any 
transmitters  added  under  this  section 
that  cause  a  change  in  the  COSA 
boundary.  The  notification  must  include 
full  size  and  reduced  maps,  and 
supporting  engineering,  as  described  in 
§22.953(a)(5)(i)  through  (iii).  If  the 
addition  of  transmitters  involves  a 
contract  service  area  boundary  (SAB) 
extension  (see  §22.912),  the  notification 
must  include  a  statement  as  to  whether 
the  five-year  build-out  period  for  the 
system  on  the  relevant  channel  block  in 
the  market  into  which  the  SAB  extends 
has  elapsed  and  whether  the  SAB 
extends  into  any  unserved  area  in  the 
market.  The  notification  must  be  made 
electronically  via  the  ULS,  or  delivered 
to  the  fihng  place  (see  §  1.913  of  this 
chapter)  no  later  than  15  days  after  the 
addition  is  made. 


§22.213    [Removed] 

102.  Section  22.213  is  removed. 

103.  Section  22.221  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  22.221    Eligibility  for  partitioned  licenses. 

***** 

(b)  Each  party  to  an  agreement  to 
partition  the  license  must  file  a  long- 
form  application  (FCC  Form  601)  for  its 
respective,  mutually  agreed-upon 
geographic  area  together  with  the 
apphcation  for  the  remainder  of  the 
MTA  or  Economic  Area  (EA)  filed  by 
the  auction  winner. 


§22.315    [Renraved] 

104.  Section  22.315  is  removed. 

105.  Section  22.317  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  22.31 7    Discontinuance  of  station 
operation. 

If  the  operation  of  a  Public  Mobile 
Services  station  is  permanently 
discontinued,  the  licensee  shall  send 
authorization  for  cancellation  by 
electronic  filing  via  the  ULS  on  FCC 
Form  601.  •   •   * 

106.  Section  22.323  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§22.323    Incidental  communications 
services. 

***** 

(d)  The  licensee  notifies  the 
Commission  using  FCC  Form  601  before 
providing  the  incidental  services.  This 
notification  must  include  a  complete 
description  of  the  incidental  services. 

107.  Section  22.352  is  amended  by 
revising  paragraph  (c)(6)  to  read  as 
follows: 

§  22.352    Protection  from  Interference. 

***** 

(c)*   •   * 

(6)  Facilities  for  which  the 
Commission  is  not  notified.  No 
protection  is  provided  against 
interference  to  the  service  of  any 
additional  or  modified  transmitter 
operating  pursuant  to  §§  1.929  or 
22.165,  unless  and  until  the  licensee 
modifies  its  authorization  using  FCC 
Form  601. 


§22.369    [Renrraved] 

108.  Section  22.369  is  removed. 

109.  Section  22.411  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  22.41 1    tJevelopmentat  authorization  of 
43  MHz  paging  transmitters. 


(d)  *   '  * 

(1)  After  the  two-year  developmental 
period,  provided  that  broadcast  TV 
interference  complaints  have  been 
resolved  by  the  carrier  in  a  satisfactory 
manner.  Licensees  that  hold  a 
developmental  authorization  for  a  43 
MHz  paging  station  and  wish  to  request 
a  regular  authorization  must  file  an 
application  using  FCC  Form  601  via  the 
ULS  prior  to  the  expiration  of  the 
developmental  period. 
**•*■• 

110.  Section  22.413  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  22.41 3    Developmental  authorization  of 
72-76  MHz  fixed  transmitters. 

***** 

(b)*  *  • 

(1)  After  six  months  of  operation 
imder  developmental  authorization,  and 
provided  that  broadcast  TV  interference 
complaints  have  been  resolved  by  the 
carrier  in  a  satisfactory  manner. 
Licensees  that  hold  a  developmental 
authorization  for  a  72-76  MHz  fixed 
station  and  wish  to  request  a  regular 
authorization  must  file  an  application 
using  FCC  Form  601  via  the  ULS  prior 
to  the  expiration  of  the  developmental 
authorization. 
****** 

111.  Section  22.415  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  22.41 5    Developmental  authorization  of 
928-960  MHz  fixed  transmitters. 


(b)*  •  * 

(1)  After  one  year  of  operation  under 
developmental  authorization,  and 
provided  that  no  interference  has  been 
caused.  Licensees  that  hold  a 
developmental  authorization  and  wish 
to  request  a  regular  authorization  must 
file  an  application  using  FCC  Form  601 
prior  to  the  expiration  of  the 
developmental  authorization. 
***** 

112.  Section  22.417  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  22.41 7    Developmental  authorization  of 
meteor  burst  systems. 

***** 

(b)*  *  * 

(1)  After  six  months  of  operation 
under  developmental  authorization,  and 
provided  that  no  interference  has  been 
caused  to  other  operations.  Licensees 
that  hold  a  developmental  authorization 
to  use  meteor  burst  propagation  modes 
to  provide  rural  radiotelephone  service 
and  wish  to  request  a  regular 
authorization  must  file  an  application 


§22.503    Pa{ 
authorization 


• 
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orization  of 


using  FCC  Foim  601  prior  to  the 
expiration  of  the  developmental 
authorization. 

***** 

,  113.  Section  22.503  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  22.503    Paging  geographic  area 
authorizations. 

***** 

(k)  Failure  by  a  paging  geographic 
area  licensee  to  meet  either  of  the 
coverage  requirements  in  paragraphs 
(k)(l)  and  (k)(2)  of  this  section,  or 
ahematively,  the  substantial  service 
requirement  in  paragraph  (k)(3)  of  this 
section,  may  result  in  automatic 
termination  or  non-renewal  of  a  paging 
geographic  area  license.  For  the  purpose 
of  this  paragraph,  to  "cover"  area  means 
to  include  geographic  area  within  the 
composite  of  the  service  contour(s) 
determined  by  the  methods  of  §§  22.537 
or  22.567,  as  appropriate  for  the 
particular  channel  involved.  Licensees 
may  determine  the  population  of 
geographic  areas  included  within  their 
service  contours  using  either  the  1990 
census  or  the  2000  census,  but  not  both. 

(1)  No  later  than  three  years  after  the 
initial  grant  of  a  paging  geographic  area 
authorization,  the  licensee  must 
construct  or  otherwise  acquire  and 
operate  sufficient  facilities  to  cover  one 
third  of  the  population  in  the  paging 
geographic  area.  The  licensee  must 
notify  the  FCC  (FCC  Form  601),  no  later 
than  15  days  after  the  end  of  the  three- 
year-period,  either  that  it  has  satisfied 
this  requirement  or  that  it  plans  to 
satisfy  the  alternative  requirement  to 
provide  substantial  service  in 
accordance  with  paragraph  (k)(3)  of  this 
section. 

(2)  No  later  than  five  years  after  the 
initial  grant  of  a  paging  geographic  area 
authorization,  the  licensee  must 
construct  or  otherwrise  acquire  and 
operate  sufficient  facilities  to  cover  two- 
thirds  of  the  population  in  the  paging 
geographic  area.  The  licensee  must 
notify  the  FCC  (FCC  Form  601),  no  later 
than  15  days  after  the  end  of  the  five- 
year-period,  either  that  it  has  satisfied 
this  requirement  or  that  it  has  satisfied 
the  alternative  requirement  to  provide 
substantial  service  in  accordance  with 
paragraph  (k)(3)  of  this  section. 

(3)  As  an  alternative  to  the  coverage 
requirements  of  paragraphs  (k)(l)  and 
(k)(2)  of  this  section,  the  paging 
geographic  area  licensee  may 
demonstrate  that,  no  later  than  five 
years  after  the  initial  grant  of  its  paging 
geographic  area  authorization,  it 
provides  substantial  service  to  the 
paging  geographic  area.  "Substantial 
service"  means  service  that  is  sound, 
favorable,  and  substantially  above  a 


level  of  mediocre  service  that  would 
barely  warrant  renewal. 

114.  Section  22.507  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  22.507    Number  of  transmitters  per 
station. 

*****  \ 

(c)  Consolidation  of  separate  stations. 
The  Commission  may  consolidate 
separately  authorized  stations  upon 
request  by  the  licensee  by  using  FCC 
Form  601,  if  appropriate  under 
paragraph  (a)  of  this  section. 
***** 

115.  Section  22.529  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  the  first  sentence  of  the  introductory 
text  of  paragraph  (b),  and  paragraph 
(b)(1),  and  revising  (b)(3),  (b)(3)(i)  and 
(b)(3)(iii)  to  read  as  follows: 

§  22.529    Application  requirements  for  the 
Paging  and  Radiotelephone  Service. 

***** 

(a)  Administrative  information.  The 
following  information,  associated  wath 
Form  601,  is  required  as  indicated. 


(b)  Technical  data.  The  follov^ng 
data,  associated  with  FCC  Form  601,  are 
required  as  indicated  for  each 
application.  *  *   * 

(1)  For  each  transmitting  antenna  site 
to  be  added,  deleted  or  modified,  the 
following  are  required:  an  indication  of 
the  desired  database  action,  the 
Commission  location  number,  if  any, 
the  street  address  or  other  description  of 
the  transmitting  antenna  site,  the  city, 
county  and  state,  the  geographic 
coordinates  (latitude  and  longitude), 
correct  to  ±1  second,  of  the  transmitting 
anterma  site  (NAD83),  and  in  the  case  of 
a  proposed  relocation  of  a  transmitting 
antenna,  the  Commission  location 
number  and  geographic  coordinates, 
correct  to  ±1  second,  of  the  transmitting 
antenna  site  (NAD83)  to  which  the 
geographic  coordinates  of  the  current 
location  are  referenced. 

(2)*  •  * 

(3)  The  height  (in  meters)  above 
average  terrain  of  the  center  of  radiation 
of  the  antenna,  the  beamwidth  of  the 
main  lobe  of  the  horizontal  radiation 
pattern  of  the  electric  field  of  the 
antenna,  the  height  (in  meters)  to  the  tip 
of  the  antenna  above  ground  level,  a 
polar  plot  of  the  horizontal  gain  pattern 
of  the  anteima,  the  antenna  gain  in  the 
maximum  lobe  and  the  electric  field 
polarization  of  the  wave  emitted  by  the 
antenna  when  installed  as  proposed. 

(i)  The  center  fi^quency  of  the 
requested  channel,  the  transmitter 
classification  (e.g.  base,  fixed  mobile), 
the  designator  for  any  non-standard 


emission  type  to  be  used,  including 
bandwidth  and  modulation  type,  and 
the  maximum  effective  radiated  power. 

(ii)*   *  * 

(iii)  For  each  transmitter  proposed  to 
trarfsmit  on  a  channel  reserved  for 
point-to-multipoint  operation  involving 
transmission  to  four  or  more  points  of 
communications  (i.e.  base  transmitters), 
the  following  is  required  for  each  point 
of  communication:  an  indication  of  the 
desired  database  action,  the  location 
(city  or  town,  state),  and  the 
geographical  coordinates  (latitude  and 
longitude.  NAD  83). 

116.  Section  22.531  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  22.531    Channels  for  paging  operation. 

***** 

(c)  Upon  application  using  FCC  Form 
601,  common  carriers  may  be 
authorized  to  provide  one-way  paging 
service  using  the  leased  subcarrier 
facilities  of  broadcast  stations  licensed 
under  part  73  of  this  chapter. 
***** 

117.  Section  22.539  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  22.539    Additional  channel  policies. 

The  rules  in  this  subsection  govern 
the  processing  of  applications  for  a 
paging  channel  when  the  applicant  has 
ap;)lied  for  or  been  granted  an 
authorization  for  other  paging  channels 
in  the  same  geographic  area.  This 
section  applies  to  applications 
proposing  to  use  the  channels  listed  in 
§  22.531,  excluding  the  nationwide 
network  paging  channels  and  broadcast 
station  subcarriers,  or  the  channels 
Hsted  in  §  22.561,  where  the  application 
proposes  to  use  those  charmels  to 
provide  paging  service  only.  The  general 
policy  of  the  Commission  is  to  assign 
one  paging  channel  in  an  area  to  a 
carrier  per  application  cycle.  That  is,  a 
carrier  must  apply  for  one  paging 
channel,  receive  the  authorization, 
construct  the  station,  provide  service  to 
the  subscribers,  and  notify  the 
Commission  of  commencement  of 
service  to  subscribers  by  using  FCC 
Form  601  before  applying  for  an 
adiitional  paging  channel  in  that  area. 
This  notification  must  be  sent  by 
electronic  filing  via  the  ULS. 

118.  Section  22.577  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  and  paragraph  (d)  to  read  as  follows: 

§22.577    Dispatch  service. 

*         •         •         •         • 

(b)  Notification.  Licensees  must  notify 
the  Commission  by  filing  FCC  Form  601 
whenever  a  dispatch  transmitter  is 
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installed  pursuant  to  paragraph  (a)  of 
this  section.  *  *  * 

***** 

(d)  Dispatch  transmitters  requiring 
authorization.  A  dispatch  transmitter 
that  does  not  meet  all  of  the 
requirements  of  paragraph  (a)  of  this 


section  may  be  installed  only  upon  the 
grant  of  an  application  for  authorization 
by  electronically  filing  FCC  Fonn  601. 

***** 

119.  Section  22.625  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


Urt)an  area 


Boston.  MA 

Chicago.  IL  

Cleveland,  OH  

Dallas,  TX 

Detroit,  Ml  

Houston,  TX 

Los  Angeles,  CA 

Miami,  FL 

New  York,  NY 

Philadelphia.  PA  

Pittsburgh.  PA 

San  Francisco-OaWand,  CA 
Washington,  DC  


§22.625    Transmitter  locations. 

***** 

(b)*  *  * 

(1)  Control  transmitter  locations. 
Control  transmitter  locations  must  be 
within  80  kilometers  (50  miles)  of  the 
designated  locations  in  this  paragraph. 


N.  latitude 


Note:  Coordinates  are  referenced  to  North  American  Datum  1983  (NAD  83). 


42'>21'24.4" 

41  "52^8.1" 

41»29'51.2" 

32''47'09.5" 

42''19'48.1" 

29''45'26.8" 

34»03'15.0" 

25''46'38.6" 

40''45'6.4" 

39''56'58.4" 

40<'26'19.2" 

37<'46'38.7" 

38''53'51.4" 


W.  longitude 


71'W22.2" 

87»38'22.2" 

81  Ml '49.5" 

96"'47'38.0" 

83°02'56.7" 

95"^  1 '37.8" 

18°14'31.3" 

80''11'31.2" 

73''59'37.5" 

75"'09'19.6" 

79''59'59.2" 

122°24'43.9" 

77'>00'31.9" 


484-600  MH2 
500-506  MH2 
506-612  MH2 


Houston,  TX 
New  York,  H' 


120.  Section  22.627  is  amended  by 
revising  paragraph  (b)(l)(i)  and  {b)(2)  to 
read  as  follows: 


§  22.627    Effective  radiated  power  limits. 

***** 

(b)*  *  • 
(D*  *  * 


Control  transmitter  frequency  range 
470-476  MHz 

476-482  MHz 

482-488  MHz 

488-494  MHz 

494-500  MHz 

500-506  MHz 

506-512  MHz 


(i)  The  protected  TV  station  locations 
are  as  follows  (all  coordinates  are 
referenced  to  North  American  Datimi 
1983  (NAD83)): 


Protected  TV  station  location 


Jacksonville,  IL,  39"'45'52.2"  N.  Ut.  90''30'29.5"  W  Long 
Mt.  Pleasant,  Ml,  43''34'24.1"  N.  Lat.  84''46'21  1"  W  Loncj 
Oxford,  OH,  39°30'26.2"  N.  Lat.  84''44'  8.8"  W  Long 
Washington.  DC,  38''57'  17.4"  N.  Lat.  77'"00'  15  9"  VV  Long 
Champaign,  IL,  40°04'11.r'  N.  Lat  87''  54'45.1"  W  Long 
Madison,  Wl,  43"'03'01 .0"  N.  Lat  89''29'  15  4"  W  Long 
Parkerstxirg.  WV,  39'>20'50.3"  N.  LaL  81»33'  55.5"  W  Long 
Fort  Wayne.  IN.  41''05'35.2"  N.  Lat.  85"'10'  41.9"  W  Long 
Uncaster.  PA.  40''15'45.3"  N.  Lat.  76027'  47.9"  W  Long 
South  Bend.  IN.  41''36'26.2"  N.  Lat.  86''27'  48.1"  W  Long 
Philadelphia.  PA,  40<'02'30.4"  N.  Lat.  75»14'  22  6"  W  Lono 
None.  ^' 

Johnstown,  PA,  40''19'47.3 "  N.  LaL  78*'53'  44  1"  W  Long 
Washington,  DC,  38''57'49.4"  N.  LaL  77">06'  16.9"  W  Long 
Watertxjry,  CT,41»31'2.3"  N.  UL  73<W  58.4"  W.  Long 


470-476  MH 
476-482  MH 


470-476  MH 
476-482  MH 


(2)  Adjacent  channel  protection.  The 
ERF  of  control  transmitters  must  not 
exceed  the  limits  in  Table  E-7.  The 
limits  depend  upon  the  height  above 


Control  transmitter  fre- 
quency range 


470-476  MHz 


476^t82  MHz 

482-488  MHz 
488-494  MHz 


average  terrain  of  the  control  transmitter 
antenna  and  the  distance  between  the 
control  transmitter  and  the  nearest 
protected  TV  station  location  listed  in 


this  paragraph.  The  protected  TV  station 
locations  are  as  follows  (all  coordinates 
are  referenced  to  North  American 
Datum  1983  (NAD83)): 


Protected  TV  station  kication 


Hanover.  NH.  43''42'30.3"  N.  Lat  72'D9'14.3"  W  Long 
Madison,  Wl.  43''03'01 .0"  N.  UL  89''29'15.4"  W  Long 
Champaign.  IL.  40°04'11.1"  N.  LaL  87''54'45.1"  W  Long 
San  Di^go.  CA.  32041 '48.2"  N.  LaL  116<'56'13.1"  W  Long 

Lancaster,  PA,  40°15'45.3"  N.  LaL  76'>27'47.9"  W  Long       " 

Parkerstxjrg,  WV.  39»20'50.3"  N.  LaL  81<'33'55.5"  W  Long 

South  Bend.  IN.  4r36'262"  N.  LaL  86»27'48.1"  W  Long    

Pittsburgh.  PA.  40°26'46.2"  N.  LaL  79°57'50.2"  W  Long         

Mt.  Pleasant.  Ml,  43<'34'24.1"  N.  LaL  84''46'21  1"  W  Long 

Scranton.  PA,  41  °1 0-58.3"  N.  LaL  75''52'1 9.7"  W  Long      

Hanover,  NH,  43''42'30.3"  N.  LaL  72<W14.3"  W  Long    

Fort  Wayne.  IN.  4r05'35.2"  N.  LaL  85<'10'41.9"  W  Long' 

Salisbury.  MD.  38»24'15.4"  N.  LaL  75''34'43  7"  W  Long     


TV  channel 


(15) 
(15) 
(15) 
(15) 
(15) 
(15) 
(16) 
(16) 
(14) 
(16) 
(15) 
(15) 
(16) 


470-476  Mh- 
476-482  MK 


IS. 


zations. 
s  must  be 
les)  of  the 
paragraph. 

W.  longitude 

71»03'22.2" 
87'^'22.2" 
81  "41 '49.5" 
96"'47'38.0" 

aa'CK'se.?" 

95°21'37.8" 

18''14'31.3" 

80O1V31.2" 

73''59'37.5" 

75"'09'19.6" 

79<'59'59.2" 

122°24'43.9" 

77<'00'31.9" 


n  locations 
tsare 
n  Datum 
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Cootrol  transmitter  fre- 
quency range 

Protected  TV  station  location 

TV  channel 

494-500  MHz  

Ptiiladelphia.  PA.  40t)2^.4"  N.  Lat.  75*1 4-22.6"  W.  Long 

Washington.  DC.  38«57'17.4"  N.  Lat  77»00'15.9"  W.  Long 

Harrisburg.  PA.  40''20'44.3"  N.  Lat.  76''52'07.9"  W.  Long 

(17) 

500-506  MHz  

506-512  MHz  

(20) 
(21) 

121.  Section  22.657  is  amended  by 
revising  paragraphs  (a),  (d).  (e)(1).  and 
(f)  to  read  as  follows: 


§22.657    Transmittsr  locations. 

•        •        •        •        • 

(a)  Base  transmitter  locations.  Base 
transmitter  locations  must  be  within  80 
kilometers  (50  miles)  of  the  designated 
locations  in  this  paragraph.  Mobile 


transmitters  must  not  be  operated  at 
locations  more  than  129  kilometers  (80 
miles)  from  the  designated  locations  in 
this  paragraph.  Note:  All  coordinates  are 
referenced  to  North  American  Datum 
1983  (NAD83). 


Urt>an  area 


Houston,  TX  

New  York.  NY-WE  NJ 


N.  latitude 


29'45'26.8" 
40'45'06.4" 


W.  longitude 


95"21'37.8" 
73''59'37.5" 


(d)  Adjacent  channel  protection  from 
mobile  transmitters.  Base  transmitter 
locations  must  be  at  least  145  kilometers 
(90  miles)  from  the  applicable  protected 


TV  station  locations  specified  in  this 
paragraph.  This  requirement  is  intended 
to  provide  a  0  dB  minimuim  desired  to 
imdesired  signal  strength  ratio  at  the 


Grade  B  contour  of  an  adjacent  channel 
TV  station.  Note:  All  coordinates  are 
referenced  to  North  American  Datum 
1983  (NAD83). 


Control  transmitter  fre- 
quency range 

Protected  TV  station  location 

TV  channel 

470-476  MHz  

476-482  MHz  

Lancaster  PA  40°15'45  3"N  Lat  76^7'47.9"  W.  Lona 

(15) 

Scranton,  PA.  4ri0'58.3"  N.  Lat  75''52'19.7"  W.  Long - 

(16) 

(e)*  *  * 

(1)  The  protected  TV  station  locations 
are  as  follows  (all  coordinates  are 


referenced  to  North  American  Datiun 
1983  (NAD83)): 


Control  transmitter  frequency  range 

Protected  TV  station  location 

470-476  MHz 

Washington,  DC.  38''57'17.4"  N.  Lat  77'W15.9"  W.  Long. 

476-482  MHz      

Lancaster,  PA,  40*15'45.3"  N.  Lat  76"27'47.9"  W.  Long. 

1  TV  station 

Dordinates 

ican 


TV  channel 


(15) 
(15) 
(15) 
(15) 
(15) 
(15) 
(16) 
(16) 
(14) 
(16) 
(15) 
(15) 
(16) 


If         *         *         *         * 

(f)  Co-channel  protection  from  base 
transmitters  with  high  antennas.  This 
paragraph  appUes  only  to  base 
transmitter  locations  in  the  New  York- 
Northeastem  New  Jersey  urban  area  that 
utilize  an  antenna  height  of  more  than 
152  meters  (500  feet)  above  average 
terrain.  The  distance  between  the 
location  of  such  a  base  transmitter  and 
the  applicable  protected  TV  station 


location  specified  in  this  paragraph 
must  equal  or  exceed  the  sum  of  the 
distance  &t>m  the  base  transmitter 
location  to  the  radio  horizon  in  the 
direction  of  the  specified  location  and 
89  kilometers  (55  miles — ^representing 
the  distance  frt)m  the  main  transmitter 
location  of  the  TV  station  to  its  Grade 
B  contour  in  the  direction  of  the  base 
transmitter).  The  distance  to  the  radio 
horizon  is  calculated  as  follows: 


d  =  Vl7xh 

Where  d  is  the  distance  to  the  radio 
horizon  in  kilometers  h  is  the 
height  of  the  antenna  center  of 
radiation  above  ground  level  in 
meters 

Note:  All  coordinates  are  referenced  to 
Nbrth  American  Datum  1983  (NAD83)): 


Control  transmitter  frequency  range 

Protected  TV  station  location 

470-476  MHz 

476^82  MHz 

Washington.  DC.  38''57'17.4"  N.  Lat  77'00'15.9"  W.  Long. 
Lancaster.  PA.  40»15'45.3"  N.  Lat  76'^7'47.9"  W.  Long. 

Ik  *  •  *  * 

Section  22.659  is  amended  by  revising 
paragraphs  (b)(1)  and  (c)(1)  to  read  as 
follows: 


§22.659    Effective  radiated  power  limns. 


(b) 


(1)  The  protected  TV  station  locations 
are  as  follows  (all  coordinates  are 
referenced  to  North  American  Datum 
1983  (NAD83)): 
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Control  transmitter  frequerKy  range 


47(M76  MHz 
476-482  MHz 


Protected  TV  station  location 


Washington,  DC,  38''57'17.4"  N.  JjL  77»00'15.9"  W  Long 
I  Lancaster.  PA,  40°15'45.3"  N.  Lat.  76'27'47.9"  W.  Long. 


(c)* 


Control  transmitter  fre- 
quency range 


470-476  MHz 
476-482  MHz 
482^88  MHz 


(1)  The  protected  TV  station  locaUons     referenced  to  North  American  Datum 
are  as  tollows  (all  coordinates  are  1983  (NAD83)): 


Protected  TV  station  location 


Hanover.  NH,  43'>42'30.3"  N.  Lat  72'>09'14.3"  W  Long 
Uncaster,  PA.  40°15'45.3"  N.  LaL  76°27'47.9"  W.  Long 

Scranton.  PA,  41'>10'58.3"  N.  Lat  75'52'19.7"  W  Long 
Hanover,  NH,  43°42'30.3"  N.  Lat  72'1)yi4.3"  W.  Long  . 


Note:  Coordinates  are  referenced  to  Nortti  American  Datum  1983  (NAD83). 


TV  channel 


(15) 
(15) 

(16) 
(15) 


123.  Section  22.709  is  amended  by 
revising  the  introductory  text,  and 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  (b)(2)  to  read  as  follows: 

§  22.709    Rural  radiotelephone  service 
application  requirentents. 

In  addition  to  information  required  by 
Subparts  B  and  D  of  this  part,  FCC  Form 
601  applications  for  authorization  to 
operate  a  station  in  the  Rural 
Radiotelephone  Service  must  contain 
the  applicable  supplementary 
information  described  in  this  section. 
***** 

(b)  Technical  information  required. 
For  each  transmitter  in  the  Rural 
Radiotelephone  Service,  the  following 
information  is  required  by  FCC  Form 
601: 

(1)  Location  description:  city;  county; 
state;  geographic  coordinates  correct  to 
±1  second,  the  datiun  used  (NAD83), 
site  elevation  above  mean  sea  level, 
proximity  to  adjacent  market  boundaries 
and  international  borders; 

(2)  Antenna  height  to  tip  above 
ground  level,  the  height  of  the  center  of 
radiation  of  the  antenna  above  the 
average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials,  antenna 
gain  in  the  maximum  lobe,  the 
beamwidth  of  the  maximum  lobe  of  the 


antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  electric 
field  polarization  of  the  wave  emitted  by 
the  antenna  when  installed  as  proposed; 

***** 

124.  Section  22.803  is  amended  by 
revising  the  introductory  text,  and  the 
introductory  text  of  paragraphs  (a)  and 
(b),  and  (b)(1)  and  (b)(2)  to  read  as 
follows: 

§22.803    Air-ground  application 
requirements. 

In  addition  to  information  required  by 
Subparts  B  and  D  of  this  part.  FCC  Form 
601  apphcations  for  authorization  to 
opjerate  an  air-ground  station  or  system 
in  the  Air-ground  Radiotelephone 
Service  must  contain  the  applicable 
supplementary  information  described  in 
this  section. 

(a)  Administrative  information.  The 
following  information  is  required  by 
FCC  Form  601. 
***** 

(b)  Technical  information  required. 
For  each  transmitter  in  the  Rural 
Radiotelephone  Service,  the  following 
information  is  required  by  FCC  Form 
601: 

(1)  Location  description:  city;  county; 
state;  geographic  coordinates  correct  to 
±1  second,  the  datum  used  (NAD83). 
site  elevation  above  mean  sea  level, 
proximity  to  adjacent  market  boundaries 
and  international  borders; 


(2)  Antenna  height  to  tip  above 
ground  level,  the  height  of  the  center  of 
radiation  of  the  anteima  above  the 
average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials.  antenna 
gain  in  the  maximmn  lobe,  the 
beamwidth  of  the  maximum  lobe  of  the 
antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  electric 
field  polarization  of  the  wave  emitted  by 
the  antenna  when  installed  as  proposed; 

(3)*   •  • 

§22.821    [Removed] 

125.  Section  22.821  is  removed. 

126.  Section  22.859  is  amended  by 
revising  the  introductory  paragraph  and 
table  to  read  as  follows: 


§22.859 
layout 


Geographical  channel  block 


Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  ground  station 
locations  must  be  within  1.61 
kilometers  (one  mile)  of  the  locations 
listed  in  this  paragraph.  The  channel 
block  allotted  for  each  location  must  be 
used  to  provide  service  to  airborne 
mobile  stations  in  flight  and  may  be 
used  to  provide  service  to  airborne 
mobile  stations  on  ground. 

Note:  Ail  coordinates  are  referenced  to 
North  American  Datum  1983  (NAD83). 


Location 


Alaska: 

Arx:horage  . 

Cordova 

Ketchikan  ... 

Jufwau 

Sitka  

Yakutat 

Alabama: 

Birmingham 
Arizona: 

Phoenix  


N.  latitude 


61  "11 '04.0" 
60°32'58.0" 
55°21'18.7" 
58'^1'16.8" 
57"'03'28.7" 
59°30'28.2" 

33'^3'24.4" 

33''35'39.1" 


W.  tongitude 


149°54'49.9" 
145''43'07.1" 
13r42'39.1" 
134'>34'36.4" 
135''22'07.4" 
142''30'06.3 

86"'39'58.9" 

112''05'14.5" 


Chanr)el 
block 


8 
5 
5 

4 
7 
8 
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Location 


Winslow 

Arkansas: 

Pine  Bluff 

California: 

BIythe  

Eureka 

Los  Angeles  

Oakland 

San  Francisco  

Visalia 

ColoracJo: 

Colorado  Springs 

Denver , 

Hayden  

Fbrida: 

']      Miami , 

I      Orlando 

Tallahassee 

Georgia: 

Atlanta  

I      St.  Simon  Island  .. 
(Hawaii: 

Mauna  Kapu  

Idaho: 

Blackfoot 

CaWwell 

Illinois: 

!      Chicago 

Kewanee  

Schiller  Park 

Indiana: 

Fort  Wayne 

Iowa: 

Des  Moines  

Kansas: 

Garden  City 

Wichita 

Kentucky: 

Fairdale  

Louisiana: 

Kenner  

Shreveport 

Massachusetts: 

Boston  

Mk^higan: 

Bellville  

Flint 

Sault  Saint  Marie  . 
Minnesota: 

Bloomington  

Mississippi: 

Meridian 

Missouri: 

Kansas  City 

St  Louis  

Springfield  

Montana: 

Lewistown 

'     Miles  City 

Missoula 

Nebraska: 

Grand  Island 

Ogallala  

Nevada: 

Las  Vegas  

Reno 

Tonopah  

Winnemucca 

New  Mexico: 


N.  latitude 


aS'OI'l?.!" 

34"'10'56.4" 

33°36'39.1" 
40M2'58.5" 
33°56'45.0" 
37»51'11.7" 
37''41'14.8" 
36"  19-35.8" 

38°44'39.0" 

139°46'45.0" 

40''29'03.9" 

25<'48'28.4" 
28''26'54.0" 
30''24'02.7" 

33''39'05.4" 
31''09'22.8" 

21''24'12.6" 

43''11'33.7" 
43''38'44.6" 

41''46'49.1" 
41''12'05.1" 
41''57'18.1" 

40»59'16.2" 

41  "SI '58.0" 

37''59'35.1" 
37'37'24.1" 

38''04'48.2" 

30''00'44.7" 
32''27'09.6" 

42<'23'15.4" 

A2'^2'^7^" 

42''58'21.1" 
46»28'45.1" 

44''51'29.9" 

32"'19'10.5" 

30'"18'37.8" 
38''42'45.2" 
37''14'282" 

47''02'55.9' 
46»25'30.0" 
47''01'04.7" 

40°58'00.0" 
41'>07'11.0" 

36''05'34.9" 
39»25'12.7" 
38°03'42.8" 
41»00'38.6" 


W.  k>ngitude 


110°43'04.5" 

9r56'18.5" 

114<'42'26.9" 
124'>12'13.2" 
118''23'06.3" 
122''12'33.9" 
122''26'04.9" 
119°23'25.4" 

104''5r47.9" 
104°50'50.9" 
107''13'10.2" 

8Cn6'29.2" 
81  "21 '59.3" 
84»21'17.6" 

84»25'53.7" 
81'>23'13.3" 

158''05'52.r' 

112°0'59.9" 
116''38'47.5" 

87''45'20.2" 
89'>57'33.4" 
87''52'57.2" 

85''11'30.9" 

93'38'54.8" 

100054 '05.6" 
97'>27'16.2" 

85''47'32.9" 

90<'13'30.3" 
93°49'38.7" 

71»01'01.2" 

83"'2908.8 

83''44'21.8" 

84'21'31.1" 

93''13'19.8" 

88«41'33.2" 

94''41'07.7" 
90°19'19.4" 
93°22'54.7" 

109°27'29.7" 
105''52'32.0" 
114''00'44.4" 

98''19'12.2" 
101°45'38.6" 

115''10'28.0" 
119'55'55.7" 
117''13'27.3" 
117''46'01.5" 


Channel 
bk>ck 


6 

6 

10 
8 
4 
1 
6 
7 

8 
1 
6 

4 
2 
7 

5 
6 


8 
10 

3 
5 
2 

7 

1 

3 

7 


3 
5 

7 

8 
9 
6 


6 
4 
9 

5 
8 
3 

2 

4 

1 
3 
9 

4 
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Location 


Alamogordo  

Albuquerque 

Aztec  

Clayton  

New  Jersey: 

Woodbury 

New  York: 

E.  Elmhurst 

Schuyler  

Staten  Island  

North  Carolina 

Greensboro  

Wilmington 

North  Dakota: 

Dk:kJnson 

Ohio: 

Pataskala 

Oklahoma: 

Warner 

Woodward  

Oregon: 

Albany  

Klamath  Falls  .... 

Pendleton  

Pennsylvania: 

Coraopolls  

New  Cumtierland 
South  Carolina: 

Charleston  

South  Dakota: 

Aberdeen 

Rapkj  City 

Tennessee: 

Elizabethton 

Memphis 

Nashville 

Texas: 

Austin  

Bedford 

Houston  

Lubbock  

Monahans  

Utah: 

Abajo  Peak 

Delta  

Escalante 

Green  River 

Salt  Lake  City 

Virginia: 

Arlington  

Washington: 

Seattle  

Cheney  

West  Virginia: 

Charleston  

Wisconsin: 

Stevens  Point  

Wyoming: 

Riverton  


N.  latitude 


32'54'46.3" 
35''03'05.2" 
36"'48'42.0" 
36''27'29.1" 

39°50'01.4" 

40°46'21.4" 
43'>09'09.3" 
4Cr36'05.4" 

36"'05'54.7'« 
34''16'10.6" 

46''51'05.0" 

40''04'38.2" 

35''29'31.4" 
36''24'42.1" 

44"'38'23.4" 
42''06'29.5" 
45''35'44.5" 

4(y30'33.2" 
40''11'30.3" 

32»54'10.6" 

45'27'20.9" 
44''02'36.0" 

36»26'04.4" 
35''01'44.3" 
36''08'44.2" 

30''16'37.7" 
21  "SCI  9.5" 
29''54'37.8" 
33''37'06.3" 
31''34'58.5" 

37''50'21.0" 
39''23'14.8" 
37''45'19.0" 
38°57'53.9" 
40°39'10.8" 

38''52'55.4" 

47''26'07.4" 
47''33'13.6" 

38»1 9-47.4" 

44"'33'05.9" 

43''03'36.9" 


W.  kHigitude 


105°56'43.0" 

loeosns.i" 

107''53'50.3" 
103''1V17.8" 

75''09'19.7" 

73"'52'40.5" 
75''07'48.6" 
74»06'33.5" 

70''56'39.9" 
77°54'23.0" 

1CI2''47'36.6" 

82041'56.6" 

95''18'25.9" 
99'28'51.4" 

123''03'40.4" 
121''38'04.0" 
118''31'05.9" 

80''13'26.2" 
76*'52'00.9" 


Channel 
bk>ck 


8 

10 

9 

5 


1 
2 
9 

9 
3 


5 
2 

7 

4 
4 


80°01'19.3" 

4 

98'*25'27.3" 
103''03'37.6" 

6 
5 

82''08'05.5" 
89°56'15.3" 
86''41'31.0" 

7 

10 

3 

97°49'35.0" 

07''08'04.0" 

95''24'39.8" 

101''52'15.6" 

102''54'19.6" 

2 

1 
9 
7 
8 

109''27'44.4" 
112''30'46.8" 
111*52-29.7" 
110''13'42.5" 
1 12°  12-08.8" 

7 
2 
5 
3 
1 

77''06-16.9" 

6 

122°  17-39.4" 
117°43'38.8" 

4 
1 

81°39-35.4" 

2 

89°25'27.4-- 

8 

108°27-25.4" 

9 

§22.907    Coor 


§22.911    Cellu 


Section  22.873  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  22.873    Construction  period  for 
contmerclal  aviation  air-ground  systems. 


(a)  Stage  I.  At  least  25  ground  stations 
must  be  constructed  and  operational 
within  3  years.  Licensees  must  notify 
the  Commission  by  using  FCC  Form  601 
as  soon  as  this  requirement  is  met. 


(b)  Stage  II.  At  least  50  ground 
stations  must  be  constructed  and 
operational  within  5  years.  Nationwide 


i"  -  - 
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service  to  subscribers  must  commence 
within  5  years.  Licensees  must  notify 
the  Commission  by  using  FCC  Form  601 
as  soon  as  this  requirement  is  met. 

§22.875    [Amended] 

128.  Section  22.875  is  amended  by 
removing  paragraph  (d)(7). 

129.  Section  22.907  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  22.907    Coordination  of  channel  usage. 

***** 

(b)  If  technical  problems  are 
addressed  by  an  agreement  or  operating 
agreement  between  the  licensees  that 
would  result  in  a  reduction  of  quality  or 
capacity  of  either  system,  the  licensees 
must  notify  the  Commission  by 
updating  FCC  Form  601. 

130.  Section  22.911  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

§  22.91 1    Ceiiular  geographic  service  area. 

***** 

(b)  Alternative  CGSA  determination.  If 
a  carrier  believes  that  the  method 
described  in  paragraph  (a)  of  this 
section  produces  a  CGSA  that  departs 
significantly  (±20%  in  the  service  area 
of  any  cell)  from  the  geographic  area 
where  reliable  cellular  service  is 
actually  provided,  the  carrier  may 
submit,  as  an  exhibit  to  an  application 
for  modification  of  the  CGSA  using  FCC 
Form  601,  a  depiction  of  what  the 
carrier  believes  the  CGSA  should  be. 


131.  Section  22.929  is  revised  to  read 
as  follows: 

§  22.929    Application  requirements  for  the 
Cellular  Radiotelephone  Service. 

In  addition  to  information  required  by 
subparts  B  and  D  of  this  part,  FCC  Form 
601  applications  for  authorization  in  the 
Cellular  Radiotelephone  Service  must 
contain  the  applicable  supplementary 
information  described  in  this  section. 

(a)  Administrative  information.  The 
following  information  is  required  either 
by  FCC  Form  601,  or  as  an  exhibit: 

(1)  Location  description;  city;  county; 
state;  geographical  coordinates  correct 
to  ±  1  second,  the  datum  used  (NAD  83), 
site  elevation  above  mean  sea  level, 
proximity  to  adjacent  market  boundaries 
and  international  borders; 

(2)  Antenna  height  to  tip  above 
ground  level,  the  height  of  the  center  of 
radiation  of  the  antenna  above  the 
average  terrain,  the  height  of  the 
antenna  center  of  radiation  above  the 
average  elevation  of  the  terrain  along 
each  of  the  8  cardinal  radials,  antenna 
gain  in  the  maximum  lobe,  the 
beamwidth  of  the  maximum  lobe  of  the 


antenna,  a  polar  plot  of  the  horizontal 
gain  pattern  of  the  antenna,  the  electric 
field  polarization  of  the  wave  emitted  by 
the  anterma  when  installed  as  proposed: 

(3)  The  channel  block  requested,  the 
maximum  effective  radiated  power,  the 
effective  radiated  power  in  each  of  the 
cardinal  radial  directions. 

(b)  If  the  application  involves  a 
service  area  boundary  (SAB)  extension 
(§  22.912  of  this  chapter),  the  licensee 
must  provide  a  statement  as  described 
in  §22.953. 

(c)  Maps.  If  the  application  proposes 
a  change  in  the  CGSA,  it  must  include 
full  size  and  reduced  maps,  and 
supporting  engineering,  as  described  in 
§22.953  (a)(1)  through  (a)(3). 

132.  Section  22.935  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§  22.935    Procedures  for  comparative 
renewal  proceedings. 

*  -      *        *        *        * 

(a)  If  one  or  more  of  the  applications 
competing  with  an  application  for 
renewal  of  a  cellular  authorization  are 
filed,  the  renewal  applicant  must  file 
with  the  Commission  its  original 
renewal  expectancy  showing 
electronically  via  the  ULS.  *   *   * 
***** 

133.  Section  22.936  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

if 

§  22.936    Dismissal  of  applications  in 
cellular  renewal  proceedings. 

***** 

(a)  If  a  competing  applicant  seeks  to 
dismiss  its  application  prior  to  the 
Initial  Decision  stage  of  the  hearing  on 
its  application,  it  must  submit  to  the 
Commission  a  request  for  approval  of 
the  dismissal  of  its  application.  This 
request  for  approval  of  the  dismissal  of 
its  application  must  be  submitted  and 
must  also  include  a  copy  of  any 
agreement  related  to  the  withdrawal  or 
dismissal,  and  an  affidavit  setting  forth: 


134.  Section  22.941  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  and  paragraph  (c)  to  read  as  follows: 

§  22.941    System  identification  numbers. 

***** 

(b)  Licensees  must  notify  the 

Commission  using  FCC  Form  601,  if 

their  cellular  systems  transmit  SIDs 

assigned  to  other  cellular  systems. 
*  *   * 

(c)  Licensees  may  request  that  an 
additional  (previously  unassigned)  SID 
be  assigned  to  their  system  by  filing  an. 
application  for  minor  modification  of 
station  on  FCC  Form  601. 


§22.944    [Removed] 

135.  Section  22.944  is  removed. 

136.  Section  22.946  is  amended  by 
removing  the  introductory  text  and 
paragraph  (b),  by  revising  paragraph  (a) 
and  redesignating  paragraph  (a)(1)  as 
paragraph  (b)  to  read  as  follows: 

§  22.946    Service  commencement  and 
construction  periods  for  cellular  systems. 

(a)  Commencement  of  service.  New 
cellular  systems  must  be  at  least 
partially  constructed  and  begin 
providing  cellular  service  to  subscribers 
writhin  the  service  commencement 
periods  specified  in  Table  H-1  of  this 
section.  Service  commencement  periods 
begin  on  the  date  of  grant  of  the  initial 
authorization,  and  are  not  extended  by 
the  grant  of  subsequent  authorizations 
for  the  cellular  system  (such  as  for  major 
modifications).  The  licensee  must  notify 
the  FCC  (FCC  Form  601)  no  later  than 
15  days  after  the  requirements  of  this 
section  are  met  (see  §  1.946). 

***** 

* 

137.  Section  22.947  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  introductory  text  to  read  as  follows: 

§  22.947    Service  commencement  and 
construction  periods  for  cellular  systems. 

***** 

(b)  Partitioned  markets.  During  the 
five-year  build-out  period,  the  licensee 
of  the  first  cellular  system  on  each 
chaimel  block  in  each  market  may  enter 
into  contracts  with  eligible  parties, 
allowing  such  parties  to  apply  by  using 
FCC  Form  601  for  a  new  cellular  system 
in  that  channel  block  within  the  market. 


138.  Section  22.953  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  paragraph  (c)  so  that  the  section 
now  reads  as  follows: 

§  22.953    Content  and  form  of  applications. 

***** 

(a)  Applications  for  authority  to 
operate  a  cellular  system  in  an  unserved 
area  must  include  the  following 
information  in  addition  to  the 
requirements  specified  in  §§  1.919, 
1.923  and  1.924.  The  following  exhibits 
must  be  set  off  by  tabs  and  numbered  as 
follows: 

(1)  Exhibit  I— full-size  map.  The  scale 
of  the  full-size  map  must  be  1:500,000, 
regardless  of  whether  any  different  scale 
is  used  for  the  reduced  map  required  in 
Exhibit  II.  The  map  must  have  a  legend, 
a  diF^ance  scale  and  correctly  labeled 
latitude  and  longitude  lines.  The  map 
mus*.be  clear  and  legible.  The  map  must 
accurately  show  the  cell  sites 
(transmitting  antenna  locations),  the 
entire  CGSA,  any  extension  of  the 
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composite  service  area  boundary 
beyond  the  CGSA  [see  §  22.911)  and  the 
relevant  portions  of  the  cellular  market 
boundary. 

(2)  Exhibit  II— reduced  map.  This  map 
must  be  a  proportional  reduction,  to  8V2 
X  11  inches,  of  the  full-size  map 
required  for  Exhibit  I,  unless  it  proves 
to  be  impractical  to  depict  the  entire 
cellular  market  by  reducing  the  full-size 
map.  In  such  instance,  an  8V2  x  11  inch 
map  of  a  different  scale  may  be 
substituted,  provided  that  the  required 
featxires  of  the  full-size  map  are  clearly 
depicted  and  labeled. 

(3)  Exhibit  III — engineering.  This 
exhibit  must  contain  the  data  and 
methodology  used  to  calculate  the 
CGSA  and  service  area  boundary. 

(4)  Exhibit  IV— channel  plan.  This 
exhibit  must  show  which  specific 
channels  (or  groups)  are  to  be  used  at 
each  cell  site.  Any  necessary  table  for 
converting  channel  numbers  to  center 
frequencies  must  be  provided. 

(5)  Exhibit  V — ownership  information. 
This  exhibit  must  contain  the 
information  required  by  §  1.919. 
Additionally,  individual  applicants 
must  disclose,  in  this  exhibit,  all 
interests  (including  those  less  than 
10%)  in  pubhcly  traded  corporation(s) 
that  have  appUcations  which  are 
mutually  exclusive  with  the 
individual's  application. 

(6)  Exhibit  VI— service  proposal.  This 
exhibit  must  describe  the  services 
proposed  for  subscribers  and  roamers, 
including  the  proposed  method  for 
handling  complaints. 

(7)  Exhibit  VII— cellular  design.  This 
exhibit  must  show  that  the  proposed 
system  design  complies  with  cellular 
system  design  concepts,  and  must 
describe  the  method  proposed  to 
expand  the  system  in  a  coordinated 
fashion  as  necessary  to  address 
chemging  demand  for  cellular  service. 

(8)  Exhibit  VIII— blocking  level.  This 
exhibit  must  disclose  the  blocking 
probability  or  other  criteria  to  be  used 
to  determine  whether  it  is  necessary  to 
take  measiu^s  to  increase  system 
capacity  to  maintain  service  quality. 

(9)  Exhibit  IX — start-up  expenses. 
This  exhibit  must  disclose  in  detail  the 
projected  cost  of  construction  and  other 
initial  expenses  of  the  proposed  system, 
and  how  the  applicant  intends  to  meet 
these  expenses  and  the  costs  of 
operation  for  the  first  year. 

(10)  Exhibit  X— interconnection 
arrangements.  This  exhibit  is  required 
for  apphcants  that  provide  pubUc 
landline  message  telephone  service  in 
any  portion  of  the  proposed  CGSA.  This 
exhibit  must  describe  exactly  how  the 
proposed  system  would  interconnect 
with  the  landline  network.  The 


description  must  be  of  sufficient  detail 
to  enable  a  comi>etitor  to  coiir.ert  with 
the  landline  system  in  exactl .  the  same 
maimer,  if  the  competitor  so  chooses. 

(b)  Existing  systems — major 
modifications.  Licensees  making  major 
modifications  pursu£mt  to  §  1.929(h) 
must  file  FCC  Form  601  and  need  only 
contain  the  exhibits  required  by 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(c)  Existing  systems — minor 
modifications.  Licensees  making  minor 
modifications  pursuant  to  §  1.929(h) — in 
which  the  modification  causes  a  change 
in  the  CGSA  boimdary  (including  the 
removal  of  a  transmitter  or 
transmitters) — must  notify  the  FCC 
(using  FCC  Form  601)  and  include  full- 
sized  maps,  reduced  maps,  and 
supporting  engineering  exhibits  as 
described  in  paragraphs  (a)(l)-(3)  of  this 
section.  If  the  modification  involves  a 
contract  SAB  extension,  it  must  include 
a  statement  as  to  whether  the  five-year 
build-out  for  the  system  on  the  relevant 
channel  block  in  the  market  into  which 
the  SAB  extends  has  elapsed,  and  as  to 
whether  the  SAB  extends  into  any 
imserved  area  in  that  market. 

§22.966    [Removed] 

139.  Section  22.966  is  removed. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

140.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301.  302,  303, 
309,  and  332. 

141.  Section  24.2  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

§  24.2    Ottter  applicable  rule  parts. 

*  »         »         *         » 

(b)  *   *   •  Subpart  F  includes  the  rules 
for  the  Wireless  Telecommimications 
Services  and  the  procedures  for  filing 
electronically  via  the  ULS. 

»        *        *        »        * 

142.  Section  24.5  is  amended  by 
adding  the  following  definition  to  read 
as  follows: 

§  24.5    Terms  and  definitions. 

•  *        •        •        * 

Universal  Licensing  System.  The 
Universal  Licensing  System  (ULS)  is  the 
consolidated  database,  application  filing 
system,  and  processing  system  for  all 
Wireless  Radio  Services.  ULS  supports 
electronic  fifing  of  all  appfications  and 
related  documents  by  applicants  and 
Ucensees  in  the  Wireless  Radio  Services, 
and  provides  public  access  to  licensing 
information. 


143.  Section  24.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§24.11    Initial  auttiorlzatlon. 

(a)  An  applicant  must  file  a  single 
application  for  an  initial  authorization 
for  all  markets  won  and  fi^quency 
blocks  desired. 


§24.18    [Removed] 

144.  Section  24.18  is  removed. 

145.  Section  24.202  is  amended  by 
revising  the  last  sentence  of  the 
introductory  paragraph  to  read  as 
follows: 

§  24.202    Service  areas. 

*   *   *  The  BTA/MTA  Map  is 
available  for  public  inspection  at  the 
Office  of  Engineering  and  Technology's 
Technical  Information  Center,  2000  M 
Street,  NW,  Washington,  DC  20554. 
*        •        •        *        • 

146.  Section  24.307  is  revised  to  read 
as  follows: 

§  24.307    Long-form  applications. 

Winning  bidders  will  be  required  to 
submit  long-form  applications  on  FCC 
Form  601,  as  modified,  within  ten 
business  days  after  being  notified  that 
they  are  the  winning  bidder. 
AppUcations  on  FCC  Form  601  shall  be 
submitted  pursuant  to  the  procedures 
set  forth  in  Subpart  G  of  this  Part  and 
§  1.2107  (c)  and  (d)  of  this  chapter  and 
any  associated  public  notices.  Only 
auction  winners  will  be  eligible  to  file 
applications  on  FCC  Form  601  for  initial 
narrowband  PCS  licenses  in  the  event  of 
mutual  exclusivity  between  applicants 
filing  Form  175.  An  applicant  must  file 
a  single  application  for  an  initial 
authorization  for  all  markets  won  and 
fi^quency  blocks  desired. 

§24.405    [Removed] 

147.  Section  24.405  is  removed. 

§24.406    [Removed] 

148.  Section  24.406  is  removed. 

§24.409    [Removed] 

149.  Section  24.409  is  removed. 

§24.411    [Removed] 

150.  Section  24.411  is  removed. 

§24.413    [Removed] 

151.  Section  24.413  is  removed. 

§24.419    [Removed] 

152.  Section  24.419  is  removed. 

§24.420    [Removed] 

153.  Section  24.420  is  removed. 

§24.421    [Removed] 

154.  Section  24.421  is  removed. 


§24.803    [Re 

168.  Sectii 


§24.806    [Re 

170.  Sectii 

§24.809    [Re 

171.  Secti( 

§24.811     [Re 

172.  Secti( 

§24.813    [Re 

173.  Secti( 

§24.819    [Re 

174.  Sectii 
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>rised  to  read 


§24.422    [Removed] 

155.  Section  24.422  is  removed. 

§24.423    [RemovecQ 

156.  Section  24.423  is  removed. 

§  24.425    [Removed] 

157.  Section  24.425  is  removed. 

§24.426    [Removed] 

158.  Section  24.426  is  removed. 

§24.427    [Removed] 

159.  Section  24.427  is  removed. 

§24.428    [Removed] 

160.  Section  24.428  is  removed. 

§24.429    [Removed] 

161.  Section  24.429  is  removed. 

§24.432    [Removed] 

162.  Section  24.432  is  removed. 

§24.439    [Removed] 

163.  Section  24.439  is  removed. 

§24.443    [Removed] 

164.  Section  24.443  is  removed. 

$24,444    [Removed] 

165 — 166.  Section  24.444  is  removed. 

167.  Section  24.714  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§24.714    Partitioned  licenses  and 
disaggregated  spectrum. 

***** 

(b)*  *  * 

(1)  Partitioning.  In  the  case  of 
partitioning,  applicants  and  licensees 
must  file  FCC  Form  603  pursuant  to 
§  1.948  of  this  chapter  and  list  the 
partitioned  service  area  on  a  schedule  to 
the  application.  The  geographic 
coordinates  must  be  specified  in 
degrees,  minutes,  and  seconds  to  the 
ftearest  second  of  latitude  and  longitude 
and  must  be  based  upon  the  1983  North 
American  Datum  (NAD83). 


§24.803    [Removed] 

168.  Section  24.803 

§  24.805    [Removed] 

169.  Section  24.805 

§  24.806    [Removed] 

170.  Section  24.806 

§  24.809    [Removed] 

171.  Section  24.809 

§  24.81 1    [Removed] 

172.  Section  24.811 

§24.813    [Removed] 

173.  Section  24.813 

§24.819    [Removed] 

174.  Section  24.819 


is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed. 


§  24.820    [Removed] 

175.  Section  24.820  is  removed. 

§  24.821    [Removed] 

176.  Section  24.821  is  removed. 

§24.822    [Removed] 

177.  Section  24.822  is  removed. 

§24.823    [Removed] 

178.  Section  24.823  is  removed. 

§24.825    [Removed] 

179.  Section  24.825  is  removed. 

§24.826    [Removed] 

180.  Section  24.826  is  removed. 

§24.827    [Removed] 

181.  Section  24.827  is  removed. 

§  24.828    [Removed] 

182.  Section  24.828  is  removed. 

§24.829    [Removed] 

183.  Section  24.829  is  removed. 

§24.832    [Removed] 

184.  Section  24.832  is  removed. 

185.  Section  24.839  is  amended  by 
removing  paragraphs  (a),  (b)  and  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
(a)  and  (b)  to  read  as  follows: 

§  24.839    Transfer  of  control  or  assignment 
of  license. 

(a)  Restrictions  on  Assignments  and 
Transfers  of  Licenses  for  Frequency 
Blocks  C  and  F.  No  assignment  or 
transfer  of  control  of  a  license  for 
frequency  Block  C  or  frequency  Block  F 
will  be  granted  unless: 

(1)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  five  years 
ft-om  the  date  of  the  initial  license  grant; 
or 

(2)  The  proposed  assignee  or 
transferee  meets  the  eligibility  criteria 
set  forth  in  §  24.709  of  this  part  at  the 
time  the  application  for  assignment  or 
transfer  of  control  is  filed,  or  the 
proposed  assignee  or  transferee  holds 
other  license(s)  for  frequency  blocks  C 
and  F  and,  at  the  time  of  receipt  of  such 
license(s),  met  the  eligibility  criteria  set 
forth  in  §  24.709  of  this  part: 

(3)  The  application  is  for  partial 
assignment  of  a  partitioned  service  area 
to  a  rural  telephone  company  pursuant 
to  §  24.714  of  this  part  and  the  proposed 
assignee  meets  the  eligibility  criteria  set 
forth  in  §  24.709  of  this  part; 

(4)  The  application  is  for  an 
involuntary  assignment  or  transfer  of 
control  to  a  bankruptcy  trustee 
appointed  under  involuntary 
bankruptcy,  an  independent  receiver 
appointed  by  a  court  of  competent 
jurisdiction  in  a  foreclosure  action,  or, 
in  the  event  of  death  or  disability,  to  a 
person  or  entity  legally  qualified  to 


succeed  the  deceased  or  disabled  person 
under  the  laws  of  the  place  having 
jurisdiction  over  the  estate  involved; 
provided  that,  the  applicant  requests  a 
waiver  pursuant  to  this  paragraph;  or 

(5)  The  assignment  or  transfer  of 
control  is  pro  forma. 

(b)  If  the  assignment  or  transfer  of 
control  of  a  license  is  approved,  the 
assignee  or  transferee  is  subject  to  the 
original  construction  requirement  of 
§  24.203  of  this  part. 

§24.844    [Removed] 

Section  24.844  is  removed. 

PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICES 

187.  The  authority  citation  for  part  26 
coijtinues  to  read  as  follows:  "- 

Authority:  47  U.S.C.  Sees.  154,  301,  302, 
303,  309  and  332,  unless  otherwise  noted. 

188.  Section  26.2  is  amended  by 
adding  a  sentence  to  the  end  of 

paragraph  (b)  to  read  as  follows: 

* 
§  26.2    Otiwr  applicabte  rule  parts. 

*         *         *         *         « 

(b)  *  •  *  Subpart  F  includes  the  rules 
for^e  Wireless  Telecommunications 
Services  and  the  procedures  for  filing 
electronically  via  the  ULS. 

189.  Section  26.4  is  amended  by 
adding  the  following  definition  to  read 
as  fbllows: 

§  26.4    Terms  and  definitions. 

***** 

Universal  Licensing  System.  The 
Universal  Licensing  System  (ULS)  is  the 
consolidated  database,  application  filing 
system,  and  processing  system  for  all 
Wireless  Radio  Services.  ULS  supports 
electronic  filing  of  all  applications  and 
related  documents  by  applicants  and 
licensees  in  the  Wireless  Radio  Services, 
and  provides  public  access  to  licensing 
information. 


190.  Section  26.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  26.1 1    Initial  authorization. 

[S)  An  applicant  must  file  a  single 
application  for  an  initial  authorization 
for  all  markets  won  and  frequency 
blocks  desired. 

***** 

191.  Section  26.104  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§26.104    Construction  requirement^ 

*         *         *         *         *     ' 

(e)  The  licensee  must  notify  the  FCC 
electronically  by  using  FCC  Form  601 
via  the  ULS,  no  later  than  by  the  end  of 
the  five-and  ten-year  periods. 
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respectively,  that  it  has  met  the 
applicable  service  requirements.  If  the 
licensee  fails  to  respond  within  the 
allotted  time,  then  the  authorization 
will  automatically  terminate. 

192.  Section  26.207  is  revised  to  read 
as  follows: 

§  26.207    Lone-form  applications. 

Winning  bidders  will  be  required  to 
submit  a  long-form  application  on  FCC 
form  601  within  ten  business  days  after 
being  notified  that  they  are  the  winning 
bidder.  A  single  application  for  all 
winning  markets  must  be  filed. 
Applications  on  FCC  Form  601  shall  be 
submitted  pursuant  to  the  procedures 
set  forth  in  Subpart  G  of  this  Part  and 
§  1.2107(c)  and  (d)  of  this  chapter  and 
any  associated  Public  Notices.  Only 
auction  winners  will  be  eligible  to  file 
applications  on  FCC  Form  601  for  initial 
GWCS  Ucenses  in  the  evMit  of  mutual 
exclusivity  between  applicants  fiUng 
Form  175. 

193.  Section  26.209  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  26.209    EliglbUlty  for  partitioned  licenses. 

*         •        •         •         • 

(b)*  *  * 

(2)  Each  rural  telephone  company  that 
is  a  party  to  an  agreement  to  partition 
the  license  shall  file,  either 
electronically  via  the  ULS  or  with  a 
paper  form,  a  long-form  application  for 
its  respective,  mutually  agreed-upon 
geographic  area  together  with  the 
application  for  the  remainder  of  the 
Economic  Area  filed  by  the  auction 
winner. 


fi  26.303    [Removed] 

194.  Section  26.303 

$26,304    [Removed] 

195.  Section  26.304 

S  26.305    [Removed] 

196.  Section  26.305 

§26.306    [Removed] 

197.  Section  26.306 

§26.307    [Removed] 

198.  Section  26.307 

§26.310    [Removed] 

199.  Section  26.310 

§26.311    [Removed] 

200.  Section  26.311 

§26.2^2    [Removed] 

201.  Section  26.312 

§26.313    [Removed] 

202.  Section  26.313 


is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed, 
is  removed. 


§26.314    [Removed] 

203.  Section  26.314  is  removed. 

§  26.31 5    [Removed] 

204.  Section  26.315  is  removed. 

§26.316    [Removed] 

205.  Section  26.316  is  removed. 

§  26.31 7    [Removed] 

206.  Section  26.317  is  removed. 

§  26.31 8    [flemo ved] 

207.  Section  26.318  is  removed. 

§26.319    (Removed! 

208.  Section  26.319  is  removed. 

§  26.320    [Removed] 

209.  Section  26.320  is  removed. 

§  26.322    [Removed] 

210.  Section  26.322  is  removed. 

211.  Section  26.323  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  26.323    Post-auction  divestitures. 

•         *         •         •         • 

(a)  The  GWCS  applicant  shall  submit 
electronically  via  the  ULS,  a  signed 
statement  with  its  iong-form  application 
(FCC  Form  601)  stating  that  sufficient 
properties  will  be  divested  within 
ninety  days  of  the  license  grant.  If  the 
licensee  is  othuwise  qualified,  the 
Commission  will  grant  the  applications 
subject  to  a  condition  that  the  licensee 
come  into  compliance  with  the  GWCS 
spectrum  aggregation  limits  within  90 
days  of  grant  of  the  license. 


§26.324    [Removed] 

212.  Section  26.324  is  removed. 

§  26.325    [Removed] 

213.  Section  26.325  is  removed. 

§  26.326    [Removed] 

214.  Section  26.326  is  removed. 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICES 

.  215.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
307,  309  and  332,  unless  otherwise  noted. 

216.  Section  27.3  is  amended  by 
adding  a  sentence  to  the" end  of 
paragraph  (b)  to  read  as  follows: 

§  27.3    Other  apptlcable  rule  parts. 

***** 

(b)  *  *  *  Subpart  F  includes  the  rules 
for  the  Wireless  Telecommunications 
Services  and  the  procedures  for  filing 
electronically  via  the  ULS. 

***** 

217.  Section  27.4  is  amended  by 
adding  the  following  definition  to  read 
as  follows: 


§  27.4    Terms  and  definitions. 

***** 

Universal  Licensing  System.  The 
Universal  Licensing  System  (ULS)  is  the 
consolidated  database,  application  filing 
system,  and  processing  system  for  all 
Wireless  Radio  Services.  ULS  supports 
electronic  filing  of  all  applications  and 
related  documents  by  applicants  and 
licensees  in  the  Wireless  Radio  Services, 
and  provides  public  access  to  licensing 
information. 

*  *        •        •        • 

218.  Section  27.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

ff  27.1 1    Initial  authorization. 

(a)  An  applicant  must  file  a  single 
application  for  an  initial  authorization 
for  all  markets  won  and  fi^quency 
blocks  desired. 

•  *        »        *        * 

219.  Section  27.15  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  27. 1 5    Geographic  pertHioning  and 
spectrum  disaggregation. 

***** 

(b)  Technical  Standards — (1) 
Partitioning.  In  the  case  of  partitioning, 
applicants  and  licensees  must  file  FCC 
Form  603  pursuant  to  section  1.948  and 
list  the  partitioned  service  area  on  a 
schedule  to  the  application.  The 
geographic  coorctinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83). 


§  27.59    [Removed] 

220.  Section  27.59  is  removed. 

§  27.61    [Removed] 

221.  Section  27.61  is  removed. 

§  27.62    [Rentoved] 

222.  Section  27.62  is  removed. 

§27.207    [Removed] 

223.  Section  27.207  is  removed. 

§27.301    [Removed] 

224.  Section  27.301  is  removed. 

§27.303    [Removed] 

225.  Section  27.303  is  removed. 

§27.304    [Removed] 

226.  Section  27.304  is  removed. 

§  27.306    [Removed] 

227.  Section  27.306  is  removed. 

§27.307    [Removed] 

228.  Section  27.307  is  removed. 


§27.310    [Ren 
229.  Sectioi 


§27.313    [Ren 

232.  Sectioi 

§27.314    [Ren 

233.  Sectioi 

§27.315    [Ren 

234.  Sectioi 


§27.317    [Renn 

236.  Sectioi 

§27.319    [Rem 

237.  Sectioi 

§27.320    [Rem 

238.  Sectioi 


PART  80— ST 
MARITIME  SE 

242.  The  au 
continues  to  n 

Authority:  Sei 
1082,  as  amende 
unless  otherwisi 
Stat.  1064-1068 
U.S.C.  151-155, 
4726,  12  UST  2  • 

243.  Section 
revising  parag: 


Ck)  Part  101. 
concerning  tht 
service  relatiu] 
communicatio 
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tern.  The 
Ji  (ULS)  is  the 
)lication  filing 
>tem  for  all 
JLS  supports 
lications  and 
iicants  and 
ladio  Services, 
>  to  licensing 


§27.310    [Removed] 

[229.  Section  27.310  is  removed. 

§27.311    [Removed] 

230.  Section  27.311  is  removed. 

§27.312    [Removed] 

231  Section  27.312  is  removed. 

§27.313    [Removed] 
1232.  Section  27.313  is  removed. 

§27.314    [Removed] 

233.  Section  27.314  is  removed. 

§27.315    [Removed] 

234.  Section  27.315  is  removed. 

§27.316    [Removed] 

235.  Section  27.316  is  removed. 

§27.317    [Removed] 

236.  Section  27.317  is  removed. 

§27.319    [Removed] 

237.  Section  27.319  is  removed. 

§  Z7.320    [Removed] 

238.  Section  27.320  is  removed. 

§  27.322    [Removed] 

239.  Section  27.322  is  removed. 

§  27.324    [Removed] 

240.  Section  27.324  is  removed. 

§  27.325    [Removed] 

241.  Section  27.325  is  removed. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

242.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  and  303. 
unless  otherwise  noted.  Interpret  or  apply  48 
Stat.  1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

243.  Section  80.3  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  80.3    Other  applicable  rule  parts  of  this 
chapter. 

***** 

(k)  Part  101.  This  part  contains  rules 
concerning  the  private  microwave 
service  relating  to  point-to-point 
communication  requirements. 

§80.19    [Removed] 

244.  Section  80.19  is  removed. 

245.  Section  80.21  is  amended  by 
revising  the  introductory  text,  removing 
paragraphs  (a)  (b),  and  (f)  and 
redesignating  paragraphs  (c),  (d),  and  (e) 
as  (a),  (b),  and  (c)  respectively,  and 
revising  redesignated  paragraph  (c)  to 
read  as  follows: 


§  80.21    Suppiemental  information 
required. 

Applications  must  contain 
supplementary  information  as  indicated 
in  this  section.  Other  supplemental 
information  may  be  required  by  other 
rule  sections  of  this  part  concerning 
particular  maritime  services. 

(a)*  *  * 

(c)  A  new  station  on  a  vessel  ndt 
located  in  the  United  States  must  not  be 
documented  or  otherwise  registered  by 
any  foreign  authority.  The  foreign 
authorities  where  the  vessel  is  located 
will  not  or  cannot  license  the  vessel 
radio  equipment  and  can  not  object  to 
the  licensing  of  the  equipment  by  the 
United  States.  An  appHcant  must 
provide  verification  of  these  facts  upon 
request  by  the  Commission. 

§  80.23    [Removed] 

246.  Section  80.23  is  removed. 

247.  Section  80.25  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§80.25    License  term. 

(a)  Licenses  for  ship  stations  in  the 
maritime  services  will  normally  be 
issued  for  a  term  of  ten  years  from  the 
date  of  original  issuance,  or  renewal. 

(b)  Licenses  other  than  ship  stations 
in  the  maritime  services  will  normally 
be  issued  for  a  term  of  five  years  from 
the  date  of  original  issuance  or  renewal, 
except  that  licenses  for  VHF  public 
coast  stations  will  normally  be  issued 
for  a  term  of  ten  years  from  the  date  of 
original  issuance  or  renewal. 


§  80.29    [Removed] 

248.  Section  80.29  is  removed. 

249.  Section  80.31  is  revised  to  read 
as  follows: 

§  80.31    Canceiiation  of  license. 

Wireless  telecommunications  carriers 
subject  to  this  part  must  comply  with 
the  discontinuance  of  service  provisions 
of  part  63  of  this  chapter. 

250.  Section  80.33  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§80.33    Developmental  license. 

(b)  Showing  required.  Each 
application  for  a  developmental  license 
must  be  accompanied  by  the  following 
showing: 

***** 

(c)  Statement  of  understanding.  The 
showing  must  state  that  the  applicant 
agrees  that  any  developmental  license 
issued  will  be  accepted  with  the  express 
understanding  that  it  is  subject  to 
change  in  any  of  its  terms  or  to 
cancellation  in  its  entirety  at  any  time, 


upon  reasonable  notice  but  without  a 
hearing,  if,  in  the  opinion  of  the 
Commission,  circumstances  should  so 
require. 

***** 

251.  Section  80.45  is  revised  to  read 
as  follows: 

§  80.45    Frequencies. 

For  applications  other  than  ship 
stations,  the  applicant  must  propose 
frequencies  and  ensure  that  those 
requested  frequencies  are  consistent 
with  the  applicant's  eligibility,  the 
proposed  class  of  station  operation,  and 
the  frequencies  available  for  assignment 
as  contained  in  subpart  H  of  this  part. 

252.  Section  80.49  is  revised  to  read 
as  follows: 

§  80.49    Construction  and  regional  service 
requirements. 

(a)  Public  coast  stations.  (1)  Each  VHF 
public  coast  station  geographic  area 
licensee  must  notify  the  Commission  of 
substantial  service  within  its  region  or 
service  area  (subpart  P)  within  five  years 
of  the  initial  license  grant,  and  again 
within  ten  years  of  the  initial  license 
granrin  accordance  with  §  1.946  of  this 
chapter.  "Substantial"  service  is  defined 
as  service  which  is  sound,  favorable, 
and  substantially  above  a  level  of 
mediocre  service  which  just  might 
minimally  warrant  renewal.  For  site- 
based  VHF  public  coast  station 
licensees,  when  a  new  license  has  been 
issued  or  additional  operating 
fi^quencies  have  been  authorized,  the 
licensee  must  notify  the  Commission  in 
accordance  with  §  1.946  of  this  chapter 
that  the  station  or  frequencies 
authorized  have  been  placed  in 
operation  within  twelve  months  from 
the  date  of  the  grant. 

(2)  For  LF.  MF.  HF.  and  AMTS  band 
public  coast  station  licensees,  when  a 
new  license  has  been  issued  or 
additional  operating  frequencies  have 
been  authorized,  the  licensee  must 
notify  the  Commission  in  accordance 
with  §  1.946  of  this  chapter  that  the 
station  or  frequencies  authorized  have 
been  placed  in  operation  within  eight 
months  from  the  date  of  the  grant. 

(b)  Public  fixed  stations.  When  a  new 
license  has  been  issued  or  additional 
operating  frequencies  have  been 
authorized,  the  licensee  must  notify  the 
Commission  in  accordance  with  §  1.946 
of  this  chapter  that  the  station  or 
frequencies  authorized  have  been 
placed  in  operation  within  twelve 
months  from  the  date  of  the  grant. 

§80.5f   [Amended] 

253.  Section  80.51  is  amended  by 
removing  and  reserving  paragraph  (a). 
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254.  Section  80.53  is  revised  to  read 
as  follows: 

§  80.53    Application  for  a  portable  ship 
station  license. 

The  Commission  may  grant  a  license 
permitting  operation  of  a  portable  ship 
station  aboard  different  vessels  of  the 
United  States. 

§  80.56    [Removed] 

255.  Section  80.56  is  removed. 

256.  Section  80.57  is  amended  by 
revising  paragraph  (b)(6)  and  the  first 
sentence  of  paragraph  (c)(6)  to  read  as 
follows: 

§80.57    Canada/U.S. A.  channeling 
arrangements  for  VHP  maritime  public 
correspondence. 

*  *        *        «        « 

(b)*  *  * 

(6)  Inland  waters  of  western 
Washington  and  British  Columbia 
bounded  by  46"'59'59.3"  north  latitude 
on  the  south,  the  Canada/U.S.A. 
Coordination  Zone  Line  B  on  the  south, 
and  to  the  west  by  124°40'4.7"  west 
latitude  at  the  west  entrance  to  the  Strait 
of  Juan  de  Fuca. 

Note:  All  coordinates  are  referenced  to 
North  American  Datum  1983  (NAD83). 

•  •         •         *         • 

(c)«"*   * 

(6)  To  keep  the  ERP  and  antenna 
elevations  at  a  minimum  and  to  limit 
coverage  to  the  desired  areas,  an 
informal  application  may  be  filed  for 
special  temporary  authority  in 
accordance  with  §§  1.41  and  1.931  of 
this  chapter  to  conduct  a  field  survey  to 
obtain  necessary  data  for  informal 
application.  •  •  * 

•  *        •        «        * 

257.  Section  80.59  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  80.59    Compulsory  ship  Inspections. 

*  *        *         •         * 

(c)  Application  for  exemption.  (1) 
Applications  for  exemption  from  the 
radio  provisions  of  part  II  or  III  of  title 
in  of  the  Communications  Act,  the 
Safety  Convention,  or  the  Great  Lakes 
Radio  Agreement,  or  for  modification  or 
renewal  of  an  exemption  previously 
granted  must  be  filed  as  a  waiver 
request  using  FCC  Form  605.  Waiver 
requests  must  include  the  following 
information: 

(i)  Name  of  ship; 

(ii)  Call  sign  of  ship; 

(iii)  Official  number  of  ship; 

(iv)  Gross  tonnage  of  ship; 

(v)  The  radio  station  requirements 
from  which  the  exemption  is  requested: 

(A)  Radiotelephone  (VHF/MF); 

(B)  Radiotelegraph;  and/or 

(C)  Radio  direction  finding  apparatus; 


(vi)  File  number  of  any  previously 
granted  exemption; 

(vii)  Detailed  description  of  the 
voyages  for  which  the  exemption  is 
requested,  including: 

(A)  Maximum  distance  from  nearest 
land  in  nautical  miles; 

(B)  Maximum  distance  between  two 
consecutive  ports  in  nautical  miles;  and 

(C)  Names  of  all  ports  of  call  and  an 
indication  of  whether  travel  will 
include  a  foreign  port; 

(viii)  Reasons  for  the  exemption: 

(A)  Size  of  vessel; 

(B)  Variety  of  radio  equipment  on 
board; 

(C)  Limited  routes:  and/or 

(D)  Conditions  of  voyages; 

(ix)  A  copy  of  the  U.S.  Coast  Guard 
Certificate  of  Inspection  an  indication  of 
whether  the  vessel  is  certified  as  a    • 
Passenger  or  Cargo  ship  (for  passenger 
ships,  list  the  number  of  passengers  the 
ship  is  licensed  to  carry);  and 

(x)  Type  and  quantity  of  radio 
equipment  on  board,  including: 

(A)  VHF  Radio  Installation  (indicate  if 
GMDSS  approved); 

(B)  Single  Side-Band  (SSB)  (indicate 
the  band  of  operation,  MF  or  HF  and 
indicate  if  GMDSS  approved); 

(C)  Category  1,  406  MHz  EPIRB 
(GMDSS  approved); 

(D)  NAVTEX  Receiver  (GMDSS 
approved); 

(E)  Survival  Craft  VHF  (GMDSS 
approved); 

(F)  9  GHz  Radar  Transponder 
(GMDSS  approved); 

(G)  Ship  Earth  Station; 

(H)  500  kHz  Distress  Frequency 
Watch  Receiver; 

(1)  2182  Radiotelephone  Auto  Alarm; 
(J)  Reserve  Power  Supply  (capability); 

and 
(K)  Any  other  equipment. 

(2)  Feeable  applications  for  exemption 
must  be  filed  with  Mellon  Bank, 
Pittsburgh,  Pennsylvania  at  the  address 
set  forth  in  §  1.1102.  Waiver  requests 
that  do  not  require  a  fee  should  be 
submitted  via  the  Universal  Licensing 
System  or  to:  Federal  Communications 
Commission,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325-7245. 
Emergency  requests  must  be  filed  with 
the  Federal  Communications 
Commission,  Office  of  the  Secretary, 
1919  M  Street,  NW.,  room  222, 
Washington,  DC  20554. 

Note:  With  emergency  requests,  do  not 
send  the  fee,  you  will  be  billed. 
*         *         »         »         • 

258.  Section  80.469  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  80.469    Maritime  mobile  repeater  stations 
In  Alaslta. 


(c)  Maritime  mobile  repeater  stations 
may  not  be  authorized  in  cases  where 
operational  fixed  frequencies  can  be 
employed. 

***** 

259.  Section  80.511  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  80.51 1    Assignment  limitations. 

***** 

(c)  An  applicant  for  an  additional 
frequency  based  on  congestion  of  the 
assigned  frequency  may  be  asked  by  the 
Commission  to  show  that  for  any  four 
periods  of  five  consecutive  days  each,  in 
the  preceding  six  months,  the  assigned 
frequency  was  in  use  at  least  twenty-five 
percent  of  the  time  during  three  hours 
of  daily  peak  activity. 

260.  Section  80.513  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(1)  to  read  as  follows: 

§  80.51 3    Frequency  coordination. 

***** 

(c)(1)  In  lieu  of  the  field  study,  the 
applicant  may  acquire  a  statement  from 
a  frequency  coordinating  committee. 
The  applicant  must  certify  on  the 
application  concerning  the 
recommendations  of  the  coordinating 
committee.  •  *  • 
***** 

261.  Section  80.514  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§80.514    Marine  VHF  frequency 
coordinating  commlttee(s). 

This  section  contains  the  names  of 
organizations  that  have  been  recognized 
by  the  Commission  to  serve  as  marine 
VHF  frequency  coordinating  committees 
for  their  respective  areas. 
***** 

262.  Section  80.553  is  amended  by 
revising  the  undesignated  introductory 
paragraph  to  read  as  follows: 

§  80.553    Supplemental  eligibility 
requirements. 

An  applicant  for  an  operational  fixed 
station  must  certify  that: 

***** 

263.  Section  80.605  is  amended  by 
revising  paragraphs  (a),  (c)(9),  and  the 
last  sentence  of  paragraph  (d)  to  read  as 
follows: 

§  80.605    U.S.  Coast  Guard  coordination. 

(a)  Radionavigation  coast  stations 
operated  to  provide  information  to  aid 
in  the  movement  of  any  ship  are  private 
aids  to  navigation.  Before  submitting  an 
application  for  a  radionavigation 
station,  an  applicant  must  obtain 
written  permission  from  the  cognizant 
Coast  Guard  District  Commander  at  the 
area  in  which  the  device  will  be  located. 
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The  Commission  may  request  an 
applicant  to  provide  documentation  as 
to  this  fact.  Note:  Surveillance  radar 
coast  stations  do  not  require  U.S.  Coast 
Guard  approval. 

•  •        *        *        • 

(c)*  *  * 

(9)  The  maximum  station  e.i.r.p.  if  it 
would  exceed  5  watts.  The  Commission 
may  request  an  applicant  to  provide  a 
copy  of  the  request  and  the  U.S.  Coast 
Guard  approval. 

(d)  *  *  *  The  Commission  may 
request  an  applicant  to  provide  a  copy 
of  the  request  and  the  U.S.  Coast  Guard 
approval. 

PART  87— AVIATION  SERVICES 

264.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082,  as 
amended;  47  U.S.C.  154,  303,  and  307(e), 
unless  otherwise  noted.  Interpret  or  apply  48 
Stat.  1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-156,  301-609. 

265.  Section  87.17  is  revised  to  read 
as  follows: 

§87.17    Scope. 

Part  1  of  the  Commission's  rules 
contains  the  general  rules  of  practice 
and  procedure  applicable  to 
proceedings  before  the  Commission  and 
for  the  filing  of  appUcations  for  radio 
station  licenses  in  the  aviation  services. 
Specific  guidance  for  each  type  of  radio 
service  license  in  aviation  services  is  set 
forth  in  this  part. 

§  87.21    [Removed] 

266.  Section  87.21  is  removed. 

§87.23    [Removed] 

267.  Section  87.23  is  removed. 

268.  Section  87.25  is  amended  by 
removing  undesignated  introductory 
text  and  revising  paragraph  (b)  to  read 
as  follows: 

§  87.25    Filing  of  applications. 

*  •        *        •        • 

I  (b)  An  application  must  be  filed  with 
the  Commission  in  accordance  with  part 
1,  subpart  F  of  this  chapter. 
Applications  requiring  fees  as  set  forth 
at  part  1,  subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  §  0.401(b]  of 
the  rules. 
***** 

269.  Section  87.27  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§87.27    License  tenn. 

(a)  Licenses  for  aircraft  stations  will 
normally  be  issued  for  a  term  of  ten 
years  fittm  the  date  of  original  issuance, 
or  renewal. 


(b)  Licenses  other  than  aircraft 
stations  in  the  aviation  services  will 
normally  be  issued  for  a  term  of  five 
years  from  the  date  of  original  issuance, 
or  renewal. 


§87.31    [Removed] 

270.  Section  87.31  is  removed. 
§87.33    [Removed] 

271.  Section  87.33  is  removed. 

272. Section  87.35  is  revised  to  read  as 
follows: 

§  87.35    Cancellation  of  license. 

When  a  station  permanently 
discontinues  operation  the  station 
license  must  be  canceled  in  accordance 
with  the  procedures  set  forth  in  part  1 
of  this  chapter. 

273.  Section  87.37  is  amended  by 
revising  introductory  text  in  paragraph 
(a)  to  read  as  follows: 

§87.37    Developmental  license. 

*        •        *        •        • 

(a)  Showing  required.  Each 
application  for  a  developmental  Ucense 
must  be  accompanied  by  the  following 
showing: 

***** 

274.  Section  87.45  is  revised  to  read 
as  follows: 

§  87.45    Time  In  wtiich  station  Is  placed  In 
operation. 

This  section  applies  only  to  unicorn 
stations  and  radionavigation  land 
stations,  excluding  radionavigation  land 
test  stations.  When  a  new  Ucense  has 
been  issued  or  additional  operating 
frequencies  have  been  authorized,  the 
station  or  frequencies  must  be  placed  in 
operation  no  later  than  eight  months 
from  the  date  of  grant.  The  Ucensee 
must  notify  the  Commission  in 
accordance  with  §  1.946  of  this  chapter 
that  the  station  or  frequencies  have  been 
placed  in  operation. 

§87.51    [Amended] 

275.  Section  87.51  is  amended  by 
removing  and  reserving  paragraph  (a). 

§  87.79    [Removed] 

276.  Section  87.79  is  removed. 
§87.137    [Amended] 

277.  Section  87.137  is  amended  by 
removing  paragraph  (d). 

278.  Section  87.187  is  amended  by 
revising  paragraphs  (bb)  and  (cc)  to  read 
as  follows: 

§87.187    Frequencies. 


(bb)  The  frequencies  121.950  MHz, 
122.850  MHz  and  127.050 '  MHz  are 
authorized  for  air-to-air  use  for  aircraft 
up  to  and  including  3  km  (10,000  ft) 
mean  sea  level  in  the  vicinity  of  Grand 
Canyon  National  Park  in  Arizona  within 
the  area  bounded  by  the  following 
coordinates  (all  coordinates  are 
referenced  to  North  American  Datum 
1983  (NAD83)): 

36-27-59.9  N.  Ut;  112-47-2.7  W.  Long. 
36-27-59.9  N.  Ut;  112-48-2.7  W.  Long. 
35-50-00.0  N.  Lat;  112-48-2.7  W.  Long. 
35-43-00.0  N.  Lat;  112-47-2.7  W.  Long. 

(cc)  The  frequency  120.650  MHz^  is 
authorized  for  air-to-air  use  for  aircraft 
up  to  and  including  3  km  (10,000  ft) 
mean  sea  level  within  the  area  boimded 
by  the  following  coordinates  (all 
coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83)): 
35-59-44.9  N.  Lat;  114-51-48.0  W. 

Long. 
36-09-29.9  N.  Ut;  114-50-3.0  W.  Long. 
36-09-29.9  N.  Ut;  114-02-57.9  W. 

Long. 
35-54-45.0  N.  Ut;  113-48-47.8  W. 
•Long. 

279.  Section  87.215  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)  to  read  as  follows: 

§87.215    Supplemental  eligibility. 

(d)  *   *   *  Each  applicant  must  certify 
upon  application  that  either  notice  has 
been  given  and  include  the  date  of 
notification,  or  notice  is  not  required 
because  the  applicant  owns  the  airport 
and  there  are  no  organizations  that 
should  be  notified. 

280.  Section  87.239  is  revised  to  read 
as  follows: 

§87.239    Supplemental  eligibility. 

Each  applicant  for  a  multicom  may  be 
required  to  demonstrate  why  such  a 
station  is  necessary,  based  on  the  scope 
of  service  defined  above. 

281.  Section  87.301  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§87.301    Supplemental  eligibility. 

***** 

(b)  Each  application  must  include  a 
certification  sufficient  to  establish  the 
apphcant's  eligibiUty  under  the  criteria 
in  paragraph  (a)  of  this  section. 

282.  Section  87.307  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§87.307    Cooperative  use  of  facilities. 


'  Until  further  notice  this  frequency  is  available 
for  air-to-air  use  as  described  in  the  Grand  Canyon 
vicinity.  Availability  is  a  result  of  the  FAA's 
assignment  of  this  frequency.  If  the  FAA  reassigns 
this  frequency  the  Commission  may  require  air-to- 
air  use  to  cease. 
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(d)  Applicants  for  an  additional  flight 
test  land  station  at  an  airport  where 
such  a  station  is  already  authorized  may 
be  required  to  submit  a  factual  showing 
to  include  the  following: 

•  *        •        *        • 

283.  Section  87.321  is  revised  to  read 
as  follows: 

$87,321    Supplemental  eligibility. 

Each  applicant  must  certify  as  to  its 
eligibility  imder  the  scope  of  service 
described  above. 

284.  Section  87.323  is  amended  by 
revising  the  third  sentence  of  paragraph 
(b)  to  read  as  follows: 

S  87.323    Frequencies. 

•  •         •         »         * 

(b)  *  *  *  The  application  must 
specify  the  FAA  Region  notified  and  the 
date  notified.  •  •  * 

•  •        •        •        * 

285.  Section  87.347  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  (b)(3) 
and  (c)  to  read  as  follows: 

$87,347    Supplemental  eligibility. 

•  »        *        »        * 

(b)*  •  * 

(1)  Have  a  need  to  routinely  operate 
a  groimd  vehicle  on  the  airport 
movement  area; 

(2)  Maintain  a  list  of  the  vehicle(s)  in 
which  the  station  is  to  be  located; 

(3)  Certify  on  the  appUcation  that 
either  the  applicant  is  the  airport  owner 
or  operator,  or  a  state  or  local 
government  aeronautical  agency,  or  that 
the  airport  owner  or  operator  has 
granted  permission  to  operate  the 
vehicle(s)  on  the  airport  movement  area. 

(c)  An  applicant  for  an  aeronautical 
utilify  station  requesting  authority  to 
transmit  on  the  local  control  (tower) 
frequency  or  on  the  control  tower 
remote  communications  outlet  (RCO) 
frequency  must  certify  that  the  Air 
Traffic  Manager  of  the  airport  control 
tower  approves  the  requested  use  of  the 
tower  or  RCO  frequency. 

286.  Section  87.419  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$87,419    Supplemental  eligibility. 

»        •        •        »        • 

(b)  Each  applicant  must  notify  the 
appropriate  FAA  Regional  Office  prior 
to  submitting  an  application  to  the 
Commission. 

287.  Section  87.421  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$87,421    Frequencies. 

•  *        »        *        » 

(b)  Frequencies  in  the  bands  200.0- 
285.0  and  325.0-405.0  kHz  will 
normally  be  assigned  only  to  control 
towers  and  RCOs  authorized  to  operate 


on  at  least  one  VHF  frequency.  The 
Commission  may  assign  frequencies  in 
these  bands  to  entities  that  do  not 
provide  VHF  service  in  cases  where 
granting  such  an  application  will  not 
adversely  affect  life  and  property  in  the 
air. 
***** 

288.  Section  87.423  is  revised  to  read 
as  follows: 

$  87.423    Hours  of  operation. 

The  control  tower  must  render  a 
communications  service  24  hoius  a  day 
unless  the  Commission  determines,  in 
coordination  with  the  NTIA  IRAC,  that 
reduced  hours  of  service  will  not 
adversely  affect  life  and  property  in  the 
air. 

289.  Section  87.447  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

$87,447    Supplemental  eligibility. 

An  applicant  for  an  operational  fixed 
station  must  certify  that: 


$87,473    [Amended] 

290.  Section  87.473  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (b)  respectively. 

291.  Section  87.475  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

$87,475    Frequencies. 

(a)  *   *   *  Each  application  must 
include  the  FAA  Regional  Office 
notified  and  date  of  notification. 

***** 

292.  Section  87.481  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  and  paragraph  (a)(4)  to 
read  as  follows: 

$  87.481    Unattended  operation  of  domestic 
radiobeacon  stations. 

(a)  Radiobeacons  may  be  licensed  for 
unattended  operation.  An  applicant 
must  comply  with  the  following: 

***** 

(4)  A  properly  authorized  person  must 
be  able  to  reach  the  transmitter  and 
disable  it  in  a  reasonable  amoimt  of 
time,  so  as  not  to  adversely  affect  life  or 
property  in  the  air; 
*        •        •        •        * 

293  Section.  87.527  is  amended  by 
revising  i>aragraph  (b)  to  read  as  follows: 

$87,527    Supplemental  eligibility. 

***** 

(b)  Eligibihty  for  an  automatic 
weather  observation  station  or  an 
automatic  terminal  information  station 
is  limited  to  the  owner  or  operator  of  an 
airport  or  to  a  person  who  has  entered 


into  a  written  agreement  with  the  owner 
or  operator  for  exclusive  rights  to 
op>erate  and  maintain  the  station.  A 
copy  of  the  agreement  must  be  kept  with 
the  station's  records. 


PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

294.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  251-2.  303,  309,  and 
332,  48  Stat.  1066. 1082,  as  amended;  47 
U.S.C  154.  251-2.  303,  309,  and  332,  unless 
otherwise  noted. 

295.  Section  90.5  is  amended  by 
revising  paragraphs  (b),  (i)(l)  and  (m)  to 
read  as  follows. 

$90.5    Ottier  applicable  rule  parts. 

***** 

(b)  Part  1  of  this  chapter  includes 
rules  of  practice  and  procedure  for  the 
filing  of  applications  for  stations  to 
operate  in  the  Wireless 
Telecommimications  Services, 
adjudicatory  proceedings  including 
hearing  proceedings,  and  rulemaking 
proceedings;  procedures  for 
reconsideration  and  review  of  the 
Commission's  actions;  provisions 
concerning  violation  notices  and 
forfeiture  proceedings;  and  the 
environmental  processing  requirements 
that,  if  applicable,  must  be  complied 
with  prior  to  initiating  construction. 
***** 

(i)*  *  * 

(1)  Industrial/business  pool. 

***** 

(m)  Part  101  governs  the  operation  of 
fixed  microwave  services. 

296.  Section  90.7  is  amended  by 
revising  the  last  sentence  of  the 
definition  for  "EA-based  or  EA  license" 
and  adding  new  definitions  for  a 
"Mutually  exclusive  application"  and 
"Universal  Licensing  System  (ULS)"  to 
read  as  follows: 


$90.7    Definitions. 


The 


EA-based  or  EA  License.  *  *  ' 
EA  Listings  and  the  EA  Map  are 
available  for  public  inspection  at  the 
Wireless  Telecommunications  Bureau 
public  reference  room.  Room  5608,  2025 
M  St.,  NW,  Washington,  DC  20554. 
***** 

Mutually  exclusive  application.  Two 
or  more  pending  applications  are 
mutually  exclusive  if  the  grant  of  one 
application  would  effectively  preclude 
the  grant  of  one  or  more  of  the  others 
under  Commission  rules  governing  the 
services  involved. 


Universal  1 
iTie  consolid 
filing  system 
all  Wireless  1 
Services.  The 
Telecommim 
applicants  an 
electronic  fili 
requests,  and 
WTB  licensii 


New  Yorl<,  NY- 
Los  Angeles-L< 
Chicago,  IL  .... 
Philadelphia,  P 

Detroit  Ml 

San  Francisco- 
Boston,  MA  .... 
Washington,  D 
aeveland,  OH 
St  Louis,  MO-I 
Pittstxjrgh,  PA 
Minneapolis-St 
Houston,  TX  .. 
Baltimore,  MD 

D^las,  TX 

Milwaukee,  Wl 
Seattle-Everett 

Miami.  FL  

San  Diego.  CA 
Atlanta.  GA  .... 
Cincinnati.  OH- 
Kansas  City.  M 
Buffalo.  NY  .... 
Denver,  CO  ... 


on  for  Part  90 

rs: 

03,  309,  and 
(tended;  47 
nd  332,  unless 


includes 
dure  for  the 
ations  to 
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Universal  Licensing  System  (ULS). 
Hie  consolidated  database,  application 
filing  system  and  processing  system  for 
all  Wireless  Telecommunications 
Services.  The  ULS  offers  Wireless 
Telecommimications  Bureau  (WTB) 
applicants  and  the  general  public 
electronic  filing  of  all  applications 
requests,  and  full  public  access  to  all 
WTB  licensing  data. 


297.  Section  90.22  is  revised  to  read 
as  follows: 

§90.22    Paging  operations. 

Paging  operations  may  be  authorized 
in  this  service  only  on  frequencies 
assigned  imder  the  provisions  of 
§§  90.20(d)  (10),  (13),  (60),  and  (72). 
Paging  operations  on  other  frequencies 
authorized  before  August  15, 1974,  may 
be  continued  only  if  they  do  not  cause 


harmful  interference  to  regular 
operations  on  the  same  frequencies. 
Such  paging  operations  may  be  renewed 
indefinitely  on  a  secondary  basis  to 
regular  operations,  except  within  125 
kilometers  (75  mi.)  of  the  following 
urbanized  areas  (coordinates  are 
referenced  to  North  American  Datum 
1983  (NAD83)): 


Urt>anized  area 


New  York.  NY-hkxtheastem  NJ 
Los  Angeles-Long  Beach,  CA  ... 

Chicago,  IL 

Philadelphia,  PA-NJ  

Detroit  Ml 

San  FranciscoOaldand,  CA  

Boston,  MA 

Washington,  DC-MD-VA 

aeveland,  OH 

St  Louis,  MCHL 

PittstHjrgh.  PA  

Minneapolis-St  Paul,  MN  

Houston,  TX  

Baltimore.  MD  

Dallas,  TX „ 

Milwaukee,  Wl 

Seattle-Everett,  WA 

Miami,  FL  

San  Diego,  CA 

Atlanta,  GA 

andnnati,  OH-KY  

Kansas  City,  MO-KS  

Buffak),  NY 

Denver,  CO  


North  latitude 


40-45-06.4 
34-03-15.0 
41-52-28.1 
39-56-58.4 
42-19-48.1 
37-46-38.7 
42-21-24.4 
38-53-51.4 
41-29-51.2 
38-37-45.2 
40-26-19.2 
44-58-56.9 
29-45-26.8 
39-17-26.4 
32-47-09.5 
43-02-19.0 
47-36-31.4 
25-46-38.4 
32-42-53.2 
33-45-10.4 
39-06-7.2 
39-04-56.0 
42-52-52.2 
39-44-58.0 


West  kxigitude 


73-59-37.5 

118-14-31.3 
87-38-222 
75-09-19.6 
83-02-56.7 

122-24-43.9 
71-03-23.2 
77-00-31.9 
81-41-49.5 
90-12-22.4 
79-59-59.2 
93-1&-43.8 
95-21-37.8 
76-36-43.9 
96-47-38.0 
87-54-15.3 

122-20-16.5 
80-11-31.2 

117-09-24.1 
84-23-36.7 
84-30-34.8 
94-35-20.8 
78-52-20.1 

104-59-23.9 


§90.35    [Amended] 

298.  Section  90.35  is  amended  by 
revising  paragraph  (c)(61)(iv)  to  read  as 
follows: 


(c)*  *  * 

(61)  *  *   * 

(ivj  The  airports  and  their  respective 
reference  coordinates  are  (coordinates 


are  referenced  to  North  American 
Datxun  1983  (NAD83)): 


City  and  airport 


Akron,  OH: 

AkrofvCanton  Regk>nal  (CAK) , 

Abany-Troy-Schenectady,  NY: 

Albany  County  (ALB) 

Abuquerque,  NM: 

Altxx)uerque  Intemational  (ABO) 

Allentown-Bethlehem,  PA: 

Allentown-BethlehenrvEaston  (ABE) , 

Anchorage,  AK: 

Anchorage  lntematk>nal  (ANC) , 

Atlanta,  GA: 

Atlanta  Intemational  (ATL) 

Dekalb-Peachtree  (PDK) 

Fulton  County  (FTY)  ^. 

Baltinxve,  MD: 

Baltimore-Washington  Inti  (  BWI)  

Birmingham,  AL: 

Birmingham  Municipal  (BHM) 

Boston,  MA: 

Logan  lntematk>nal  (BOS)  

Bridgeport,  CT: 

Sikorsky  Memorial  (BDR)  

Buffak).  NY: 


Reference  coordinates 


N.  latitude 


40°55'01.2" 

42'44'53.3" 

35*02^.2" 

40'»39'11.4" 

en  0-28.0" 

33"'38'25.4" 
33''52'30.4" 
33»46'45.4" 

39''10'30.4" 

33°33'50.4" 

42*21 '51. 4" 

41»09'49.4" 


W.  k>ngitude 


81°26'29.4" 

73'48'10.4" 

106»36'25.1" 

75°26'23.7" 

149°59'46.0" 

84°25'36.7" 
84"'1 8-07.7" 
84'>31'16.8" 

76''40'08.9" 

86''45'16.0" 

71°00'19.2" 

73'07'33.4" 
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City  and  airport 


Greater  Buffalo  Inti  (BUF)  

Canton,  OH: 

Akron-Canton  Regional  (CAK) 

Charlotte,  NC: 

Charlotte-Douglas  InTI  (CLT)  

Chattamoga,  IN: 

Lovell  (CHA) 

Chicago,  IL-rtorthwest,  IN: 

Chicago-Wheeling-Palwaukee  (PWK) 

Meigs  (CGX)  

Michiana  Regional  (SBN)  

Midway  (MOW)  

O'Hare  lntematior)al  (CRD)  

West  Chicago-Dupage  (DPE) 

Cincinnati,  OH: 

Greater  Cincinnati  Inti  (CVG) 

Lunken  (LUK) 

Cleveland,  OH: 

Bu«1<e  Lakefront  (BKL)  

Cuyahoga  County  (CGF)  

Hopkins  International  (CLE) 

Columbus.  OH: 

Port  Columbus  Inti  (CMH) 

Dallas,  TX: 

Addfeon  (ADS)  

Dallas-Ft.  Worth  Regtonal  (DFW) 

DaMas-Love  FieW  (DAL) 

Red  Bird  (RED) 

Davenport,  lA  (Rock  Island,  Mdine,  IL): 

Davenport  Muncipal  (DVN) 

Quad  City  (MLI)  

Dayton.  OH: 

Dayton  Intematkxial  (DAY) 

Denver,  CO: 

Centennial  (APA)  

Colorado  Springs  Municipal  (COS)  

Denver-Jeffco  (BJC)  

Stapteton  IntematkMial  (DEN) 

Des  Moines,  lA: 

Des  Moines  Munnipal  (DSM)  

Detroit,  Ml: 

Detroit  City  (DET)  

Detroit  Metro-Wayne  County  (DTW)  ... 

OaWand-Pontiac  (PTK)  

Wiltow  Run  (YIP) 

El  Paso,  TX: 

El  Paso  Intematkxial  (ELP)  

Flint.  Ml: 

Bishop  (FNT) 

Ft  Lauderdale-Hollywood,  FL: 

Ft  Lauderdale  Executive  (FXE)  

Ft  Lauderdale-Hollywd  InTI  (FLL)  

Ft  Worth,  TX: 

Meacham  (FTW) 

Fresno,  CA: 

Chandler  Downtown  (FCH) 

Fresno  Air  Temijnal  (FAT) 

Grand  Rapids,  Ml: 

Kent  County  Inti  (GRR) 

Hana.HI: 

Hana  (HNN)  

Harrisburg,  PA: 

Capital  City  (CXY) 

Harrisburg  InTI  (MDT)  

Hartford,  CT  (Windsor  Locks): 

Bradtey  Infl  (BDL) 

Hartford-Brainard  (HFD)  

Hik),  HI: 

General  Lyman  FieW  (ITO) 

Honolulu,  HI: 

Honolulu  IntematkKial  (HNL)  

Houston,  TX: 


Reference  coordinates 


N.  latitude 


42''56'26.2" 

40*'55'01.2" 

35''12'52.5" 

35''02'07.3" 

42''06'48.1" 
4r51'32.1" 
41''42'18.2" 
41''47'10.1" 
4r58'48.1" 
41"'54'52.1" 

39''14'59.2" 
39°06'12.2" 

41  "31 '03.2" 
4r33'54.2" 
41»24'38.2" 


W.  k>ngitude 


78»43'56.1" 

81'26'29.4" 

80°56'36.3" 

85»12'14.8" 

87»54'03.2" 
87''36'28.2" 
86°18'59.0" 
87''45'08.2" 
87<'54'16.2" 
88''14'47.3" 

84'>25'07.8" 
84<'23'13.8" 

81°41'00.5" 
81°29'10.4" 
81<'50'57.5" 


39''59'42.2" 

82''53'10.6" 

32°58'06.4" 
32''53'45.5"       - 
32"'50'49.5" 
32''40'49.5" 

ge'SCII.O" 
97''02'11.0" 
96°51'06.0" 
96''52'03.0" 

41<'36'42.1" 
41»26'56.1" 

90°35'21.5" 
90''30'35.5" 

39»54'04.2" 

84<'13'11.8" 

39»34'19.0" 
38''48'31 .0" 
39''54'28.0" 
39»46'22.0" 

KM'SO'SS.g" 
104''42'36.9" 
105°26'55.0" 
104''52'39.9" 

4r32'06.0" 

93°39'38.8" 

42«>24'33.1" 
42''12'55.1" 
42''39'54.1" 
42<'14'16.1" 

83''00'35.7" 
83°20'54.8" 
83°25'04.8" 
83031 '49.8" 

31''48'24.4" 

106°22'39.9" 

42"'57'56.1" 

83''44'36.8" 

26»11'50.3" 
26''04'20.3" 

80''10'14.2" 
80»09'12.2" 

32''49'09.5" 

97'21'42.1" 

36'"43'55.8" 
36°46'35.8" 

119°49'11.5" 
119»43'05.5" 

42°52'57.1" 

85°31'26.r' 

20''47'44.5" 

iseoocsi.g" 

40''13'01.3" 
40"11'36.3" 

76°51'04.9" 
76«45'47.9" 

41''56'20.3" 
41''44'10.4" 

72''40'59.3" 
72'>39'00.3" 

19»43'13.1" 

155°02'55.0" 

21''19'08.6" 

157''55'17.1" 
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Crty  and  airport 


W.P.  HotJby  (HOU)  

D.W.  Hooks  Memorial  (DWH) 

Houston  Intercontinental  (lAH)  

Indianapolis,  IN: 

Indianapolis  Inti  (IND)  

Jacksonville,  FL: 

Craig  Municipal  (CRQ) 

Jacksonville  Inri  (JAX) 

KahukJi,  HI: 

Kahukji  (OGG)  

KaMula-Kona,  HI: 

Ke-Ahote  (KOA)  

Kameula,  HI: 

Waimea-Kohala  (MUE)  

Kansas  City,  MO-KS: 

Fairfax  Municipal  (KCK) 

Kansas  City  Inri  (MCI)  ....' 

Kansas  City  Municipal  Dntn  (MKC)  

Richard-GetMUf  (GBW)  

Kauna  Kakat,  HI: 

Motokai  (MKK)  

Las  Vegas,  NV: 

McCarran  Inti  (LAS)  

Uhue,  HI: 

Uhue(LIH) 

Los  Angeles,  CA: 

Buftank-Glendale-Pasadena  (BUR) 

CataHna  (AVX)  

Long  Beach-Daugherty  FieW  (LGB)  

Los  Angeles  Inti  (LAX)  

Ontario  Inti  (ONT)  

Santa  Ana-John  Wayne-Orange  County  (SNA) 
Louisville,  KY: 

Standiford  FieW  (SDF)  

Memphis,  TN: 

Memphis  Infl  (MEM) 

Miami.  FL: 

Miami  Inti  (MIA) 

Opa  Locka  (OPF) 

Tamiami  (TMB)  

MHwaukee,  Wl: 

General  MitcheH  (MKE) 

Minneapolis-St.  Paul,  MN: 

Minneapolis-St.  Paul  (MSP) 

Mobile,  AL: 

Bates  FieW  (MOB) 

Nashville,  TN: 

Nastiville  Metropolitan  (BNA) 

New  Haven.  CT: 

Tweed-New  Haven  Municipal  (HVN) 

Neworleans,  LA: 

Lakefront  (NEW)  

New  Orleans  Int1  (MSY)  

Newport  News-Hampton,  VA: 

Patrick  Henry  Inti  (PHF) 

New  Yori(-Northeast,  NJ: 

Farmingdale  Reput)lic  (FRG) 

JFK  lntematk)nal  (JFK) 

LaGuardia  (LGA) 

Long  Island-McArthur  (ISP)  

Morristown  Murtdpal  (NJ)  (MMU)  

Newark  Inti  (FWR)  _ 

Tetertjoro  (NJ)  (TEB)  

Norfolk-Portsmouth.  VA: 

Norfolk  Infl  (ORF) 

Oklahoma  City.  OK: 

Wiley  Post  (DWA)  

Will  Rogers  Wortd  (OKC) 

Omaha.  NE: 

Eppley  Airfield  (OMA)  

Orlando,  FL: 

Orlando  Executive  (ORL) 


Reference  coordinates 


N.  latitude 


30°03'50.8" 
29°58'55.8" 

39°43'32.2" 

30*>20'10.9" 
30°29'33.9" 

20*'53'55.4" 

19''43'57.3" 

ao^ocos.o" 

39°08'50.0" 
39''17'57.0" 
39°07'24.0" 
38°50'37.0" 

21"09'10.7" 

36°04'57.9" 

21«58'30.7" 

34*21  tCO" 
33'24'20.1  " 
33«'49^.1" 

ss-se-ss.o" 

34«03'22.0" 
33*4(y32.1" 

38*10'40.3" 

35''02'59.3" 

25''47'35.4" 
25»54'26.3" 
25''38'52.4" 

42»56'49.1" 

44°53'02.9" 

3Cr41'23.7" 

36°07'37.2" 

4101 5-50.3" 

30°02'33.7" 
29*'59'34.7" 

37'07'54.5" 

4(y43'43.4" 
4(r38'25.4" 
4(r46'38.4" 
40''47'44.4" 
40'47'57.4" 
40»41'35.4" 
40°5r00.4" 

36"'53'40.5" 

3503203.2" 
35"23'35.2" 

41"'18'04.0" 

28'>32'44.0" 


W.  kxigitude 


95''16'43.8" 
95"33'11.8" 
95''20'45.8" 

86''1 7-02.0" 

81  "30-52.3" 
81  "41 -23.4" 

156'>25'48.9" 

156°24'56.0" 

155''40'05.0" 

94»56'14.9" 
94 '"43-04.9" 
94»35'33.8" 
94033-37.8" 

157'>54'57.1" 

115»09-16.0" 

159*20^.9" 

118°2 1-30.3" 
118°24'53.3" 
118"09'06.2'- 
118°24'29.3" 
117°36'14.2" 
117''52-05.2" 

85''44'10.9" 

89"58'43.3-' 

aO-l  7-25.2" 
80°  16-49.2" 
80"25'58.2" 

BT^'AQJi" 

93-1 2-54.8" 

88"14'31.0'- 

86''40-53.0" 

72*53-13.4" 

90°01-41.3" 
90°1 5-23.3" 

76°29-34.8" 

73°24'48.4" 
73°46'40.5" 
73''52'25.5" 
73°05'58.4" 
74'>24-53.5-- 
7401 0-05.5" 
74'>03'39.5" 

76°12-04.8" 

97-38-49.2" 
97'>36'03.1" 

95''53'  37.0" 

81  "1 9-58.2" 
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City  and  airport 


OriarxJo  InTI  (MCO) 

Philadelphia,  PA-K): 

Northeast  Philadelphia  (PNE) 

Philadelphia  InTI  (PHC) 

Phoenix,  AZ: 

Phoenix-Sky  Hartw  InTI  (PHX)  ... 

Scottsdale>4unicipa!  (SDC) 

Pittsburgh,  PA: 

All^heny  County  (AGC)  

Greater  Pittsburgh  InTI  (PIT) 

Portland,  OR: 

Portland+lillsboro  (HIO) 

Portland  International  (PDX) 

Porttand-Troutdale  (TTD) 

Providence-Pawtucket,  Rl— MA: 

>torth  Central  State  (SFZ) 

T.F.  Green  State  (PVD)  „ 

Reno,  NV: 

Reno  lntematk>nal  (RNO)  

RrchnfX)nd,  VA: 

Byrd  lntematk)nal  (RIC) 

Rochester,  NY: 

Rochester-Monroe  County  (ROC) 
Sacramento,  CA: 

Sacramento  Executive  (SAC)  

Sacramento  Metropolitan  (SMF)  ... 
St  Louis,  MO— IL: 

Spirit  of  St.  Louis  (SUS)  ..„ 

SL  Louis-Lambert  Infl  (STC)  

St  Petersburg,  FL 

Albert  Whitted  Munnipal  (SPG)  .... 

Clearwater  Inll  (PIE) 

SaH  Lake  City,  UT: 

Salt  Lake  City  Inti  (SLC)  

San  Antonk),  TX: 

San  Antonk)  Inti  (SAT)  

San  Bernardino,  CA: 

Ontario  Infl  (ONT)  

San  Diego,  CA: 

Undbergh  InTI  (SAN)  

San  Francisco-Oakland,  CA: 

Metropolitan  Oakland  Infl  (OAK)  .. 

San  Francisco  Infl  (SFO)  

San  Jose,  CA: 

San  Jose  Infl  (SJC) „ 

Scranton,  PA: 

Wilkes-Barre  Scranton  Infl  (AVP) 
Seattle,  WA: 

King  County  Infl  (BFI)  

Seattle-Tacoma  Inti  (SEA)  

Shreveport,  LA: 

Shreveport  Downtown  (DTN) 

Shreveport  flegk)nal  (SHV)  

South  Bend,  IN: 

MKhiana  RegK>nal  (SBW) 

Spokane,  WA: 

Grant  County  (MWH)  

Spokane  Infl  (GEG) 

SpringfieM,  MA: 

Bames  Munk:ipal  (BAF) _.. 

Westover  FieW  (CEF)  

Syracuse,  NY: 

Syracuse-Hancock  Infl  (SYR)  

Tacoma,  WA: 

Tacoma  Narrows  (TIW)  

Tampa,  FL: 

Tampa  Infl  (TPA) 

Toledo,  OH: 

Toledo  Express  (TOL)  

Trenton,  NJ-PA: 

Mercer  County  (TTN) 

Tucson,  AZ: 


Referertce  coordinates 


N.  latitude 


28'25'55.0" 

40'04'55.4" 
39'52'13.4" 

33*26'10.2" 
33»37'22.2" 

4(y21'16.3" 
40»29'30.2" 

45''32^5.4" 
45»35'19.4" 
45*32'57.4" 

4r55'15,4" 
4r43'31.4" 

39"'29'51.7" 

az-acis-S" 

43"'07'08.2" 

38"'30'44.7" 
38''41'43.7" 

38»39'36.2" 
38*44'51.2" 

27»45'54.1" 
27"'54'39.1" 

40*47'12.8" 

29»32'00.8" 

34'D3'22.0" 

32»44'01.2" 

37'43'16.7" 
37''37'07.8" 

37»21'40.8" 

41"'20'20.3" 

47»31'48.4" 
47»26'56.4" 

32*32'23.5" 
32«26'48.6" 

41  "42' 18.2" 

47<'12'27.5" 
47°37'11.6" 

42»09'28.3" 
42°11'52.3" 

43°06'44.2" 

47''16'04.4" 

27''58'32.1" 

41''35'15.2" 

40''16'38.4" 


W.  kxigitude 


81''19'28.2" 

75'00'38.6" 
75''14'41.7" 

112000'34.5" 
1ir547.5" 

79«55'48.2" 
80''13'54.2" 

122«56'59.4" 
122«35'51.3" 
122^4-04.3" 

71"'29'28.2" 
71  •25-39.2" 

119»46'07.7" 

77''19'10.9" 

77»40'1.0-' 

121»29'6.8" 
121  •36-04.9" 

90"38'43.5" 
90*21 '39.4" 

82*37'38.4" 
82*41 -15.4" 

1ir58'07.8" 

98°28'11.1" 

117»36-14.2" 

11711-15.1" 

122"13'14.9" 
122*22'29.9" 

121  •55-41. 8" 

75»43-25.7" 

122*1 8'07.4" 
122»18-33.4" 

93°44-40.6" 
93'49'30.7" 

86°1 8-59.0" 

119°19-12.1" 
117*32-01.8" 

72*42-56.3" 
72*31-48.3" 

76*06'30.7" 

122*34-41.5" 

82*31 '59.3" 

83*48-18.8- 

74*48'48.6" 


Tucson  Inf 
Tulsa,  OK: 

R.L.  Jones, 

Tulsa  Infl  ( 
Washington,  DC 

Dulles  Intel 

Natk>nal  (D 
Wtehita,  KS: 

Mid-Contini 
Wilkes-Barre,  P 

Wilkes-Ban 
Wilmington,  DE 

Gr.  Wilm.-^ 
Worcester,  MA: 

Worcester  I 
Youngstown-W{ 

Youngstow 


299.  Sectioi 
as  follows: 


§9ai19    Appll 

(a)  Part  1,S\ 
contains  the  a 
procedures  foi 
Telecommunii 
including  app 
fixed,  or  mobi 
governed  by  tl 

(b)Ifthecoi 
operate  on  the 
mobile  station 
control  station 
exceed  6.1  me 
or  an  existing 
(other  than  an 
is  no  limit  on  1 
stations  which 
Appropriate  it 
shall  be  compl 
frequency,  the 
number  of  con 
emission,  and 


1t2<W34.5" 
111  "547.5" 


122«56'59.4" 
122«35'51.3" 
122^4'04.3" 

71»29'28.2" 
71°25'39.2" 


121»29'6.8" 
121'>36'04.9" 


B2<^7'38.4" 
B2°41'15.4" 

1ir58'07.8" 

98"28'11.1" 

117'>36'14.2" 

117m'15.1" 

122''13'14.9" 
122^22-29.9" 

12r55'41.8" 

r5''43'25.7" 

I22°18'07.4" 
I22''18'33.4" 


I19"19'12.1" 
I17°32'01.8" 
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City  and  airport 


Tucson  Infl  (TUS)  

Ti|l8a,  OK: 
I    R.L  Jones,  Jr.  (RVS) 

Tulsa  Int'l  (TUL)  

Washington,  DC: 

Dulles  International  (IAD) 

National  (DCA) 

Wichita,  KS: 

Mid-Continent  (ICT)  

Wilkes-Barre,  PA: 

Wilkes-Barre-Scranton  (AVP)  .... 
Wilmington,  DE: 

Gr.  Wilm.-New  Castle  City  (ILG) 
Worcester,  MA: 

Worcester  Municipal  (ORH) 

Youngstown-Warren,  OH-PA: 

Youngstown  Municipal  (YNG)  .... 


299.  Section  90.111  is  revised  to  read 
as  follows: 

§90.111    Scope. 

This  subpart  supplements  Title  47, 
chapter  1 .  subpart  F  of  the  Code  of 
Federal  Regulations  which  establishes 
the  requirements  and  conditions  under 
which  commercial  and  private  radio 
stations  may  be  licensed  and  used  in  the 
Wireless  Telecommunications  Services. 
The  provisions  of  this  subpart  contain 
additional  pertinent  information  for 
current  and  prospective  licensees 
specific  to  the  services  governed  by  this 
part  90. 

§90.113    [Removed] 

300.  Section  90.113  is  removed. 

§90.117    [Removed] 

301.  Section  90.117  is  removed. 

302.  Section  90.119  is  revised  to  read 
as  follows: 

§  90. 1 1 9    Application  requirements. 

(a)  Part  1,  Subpart  F  of  this  chapter 
contains  the  application  filing 
procedures  for  the  Wireless 
Telecommunications  Services, 
including  applications  for  new  base, 
fixed,  or  mobile  station  authorizations 
governed  by  this  part. 

(b)  If  the  control  station(s)  will 
operate  on  the  same  frequency  as  the 
mobile  station,  and  if  the  height  of  the 
control  station(s)  antenna(s)  will  not 
exceed  6.1  meters  (20  feet)  above  ground 
or  an  existing  man-made  structure 
(other  than  an  antenna  structure),  there 
is  no  limit  on  the  number  of  such 
stations  which  may  be  authorized. 
Appropriate  items  on  FCC  Form  601 
shall  be  completed  showing  the 
frequency,  the  station  class,  the  total 
number  of  control  stations,  the 
emission,  and  the  output  power  of  the 


highest  powered  control  station. 
Applicants  in  the  470-512  MHz  band 
must  furnish  the  relevant  information 
for  all  control  stations. 

§90.123    [Removed] 

303.  Section  90.123  is  removed. 

§90.125    [Removed] 

304.  Section  90.125  is  removed. 

305.  Section  90.127  is  revised  to  read 
as  follows: 

§  90.127    Submission  and  filing  of 
applications. 

(a)  Applications  should  be  filed  in 
accordance  with  part  1,  subpart  F  of  this 
chapter. 

(b)  Each  application  shall  limit  its 
request  for  authorized  mobile 
transmitters  and  paging  receivers  to: 

(1)  Mobile  transmitters  and  paging 
receivers  that  will  be  installed  and 
operated  immediately  after 
authorization  issuance. 

(2)  Mobile  transmitters  and  paging 
receivers  for  which  purchase  orders 
have  already  been  signed  and  which 
will  be  in  use  within  eight  months  of 
the  authorization  date. 

(c)  All  applications  for  modification 
of  license  and  renewal  of  license  must 
include  the  number  of  mobile 
transmitters  and  paging  receivers  in  use 
on  the  licensed  facilities. 

306.  Section  90.129  is  amended  by 
revising  the  introductory  paragraph  and 
removing  and  reserving  paragraphs  (c) 
and  (e)  to  read  as  follows: 

§  90. 1 29    Supplemental  information  to  be 
routinely  submitted  with  applications. 

Each  application  under  this  part  that 
is  received  by  the  Commission,  through 
the  application  process  outlined  in  part 
1,  subpart  F,  must  be  accompanied  by 
the  applicable  information  listed  below: 


Re(erefK»  coordinates 


N.  latitude 


32<^7'06.3" 

36"02'18.3" 
36"'11'54.3" 

38''56'39.4" 
38''51'07.4" 

37»39'00.1" 

41  •20^.3" 

39'4D'42.4" 

i2"1 6-02.3" 

41''15'32.2" 


W.  longitude 


110''56'37.3" 

gs-ss'oe.O" 

95''53'17.0" 

77°27'25.0" 
77''02'15.9" 

97'25'592" 

75''43'25.7" 

75*36'23.7" 

7r52'32.3" 

80°40'33.3' 


(c)  (Reserved] 

*        *        «        •        » 

(e)  [Reserved] 

»        *        *        »        » 

§90.131    [Renwved] 

307.  Section  90.131  is  removed. 

308.  Section  90.135  is  revised  to  read 
as  follows: 

§90.135    Modification  of  license. 

(a)  In  addition  to  those  changes  listed 
in  §  1.929(k)  of  this  chapter  and  in 
accordance  with  §  1.947  of  this  chapter 
the  following  modifications  may  be 
made^to  an  existing  authorization 
without  prior  Commission  approval: 

(1)  Change  in  the  number  and  location 
of  station  control  points  or  of  control 
stations  operating  below  470  or  above 
800  MHz  meeting  the  requirements  of 
§90.119(b)  of  this  part. 

(2)  Change  in  the  number  of  mobile 
units  operated  by  Radiolocation  Service 
licensees. 

(b)  Unless  specifically  exempted  in 
§90.175  of  this  part,  licensees  must 
submit  a  Form  601  application  for 
modification  to  the  applicable  frequency 
coordinator  for  any  change  listed  in 

§  1.929(c)(4)  of  this  chapter. 

309.  Section  90.137  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  90. 1 37    AppI  Ications  for  operation  at 
temporary  locations. 

(a)  An  application  for  authority  to 
operate  a  base  or  a  fixed  transmitter  at 
temporary  locations  shall  be  filed  in 
accordance  with  §  1.931  of  this  chapter 
and  the  following: 
***** 

§  90. 1 30    [Removed] 

310.  Section  90.139  is  removed. 
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99ai41    [RemovMi] 

311.  Section  90.141  is  removed. 
S9ai43    [Removed] 

312.  Section  90.143  is  removed. 

S  90.145    [Removed] 

313.  Section  90.145  is  removed. 

f  90.147    [Removed] 

314.  Section  90.147  is  removed. 

315.  Section  90.149  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  90. 1 49    License  temi. 

(a)  Licenses  for  stations  authorized 
under  this  part  will  be  issued  for  a  term 
not  to  exceed  five  (5)  years  from  the  date 
of  the  original  issuance,  modification,  or 
renewal,  except  that  the  license  term  for 
stations  licensed  as  commercial  mobile 
radio  service  on  220-222  MHz,  929-930 
MHz  paging,  Industrial/Business  Pool, 
and  SMR  frequencies  shall  be  ten  (10) 
years. 

(b)  [Reserved] 

•  •        •        •        * 

§90.151    [Removed] 

316.  Section  90.151  is  removed. 

$90,153    [Removed] 

317.  Section  90.153  is  removed. 

318.  Section  90.155  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  90.1 55    Time  In  which  station  must  Im 
placed  in  operation. 

•  *        *        »        « 

(d)  Multilateration  LMS  EA-licensees, 
authorized  in  accordance  with  §  90.353 
of  this  part,  must  construct  and  place  in 
operation  a  sufficient  number  of  base 
stations  that  utilize  multilateration 
technology  (see  paragraph  (e)  of  this 
section)  to  provide  multilateration 
location  service  to  one-third  of  the  EA's 
population  within  five  years  of  initial 
hcense  grant,  and  two-thirds  of  the 
population  within  ten  years.  In 
demonstrating  compliance  with  the 
construction  and  coverage  requirements, 
the  Commission  will  allow  licensees  to 
individually  determine  an  appropriate 
field  strength  for  reliable  service,  taking 
into  account  the  technologies  employed 
in  their  system  design  and  other 
relevant  technical  factors.  At  the  five 
and  ten  year  benchmarks,  licensees  will 
be  required  to  file  a  map  and  FCC  Form 
601  showing  compliance  with  the 
coverage  requirements  (see  §  1.946). 

•  *        *        «        » 

319.  Section  90.157  is  revised  to  read 
as  follows: 


§  90.1 57    Discontinuance  of  station 
operation. 

A  station  license  shall  cancel 
automatically  upon  permanent 
discontinuance  of  operations.  Unless 
stated  otherwise  in  this  peirt  or  in  a 
station  authorization,  for  the  piuposes 
of  this  section,  any  station  which  has 
not  operated  for  one  year  or  more  is 
considered  to  have  been  permanently 
discontinued. 

320.  Section  90.159  is  amended  by 
revising  paragraphs  (a),  (c),  (d)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 


§  90. 1 59    Temporary  and  conditional 
permits. 

(a)  An  applicant  for  a  license  under 
this  part  (other  than  a  commercial 
mobile  radio  license)  utilizing  an 
already  licensed  facility  may  operate  the 
radio  station(s)  for  a  period  of  up  to  one 
hundred  eighty  (180)  days  after 
submitting  a  Form  601  application  for  a 
station  license  in  accordance  with 
§90.127  of  this  part,  provided  that  all 
the  antennas  employed  by  control 
stations  are  6.1  meters  (20  feet)  or  less 
above  ground  or  6.1  meters  (20  feet)  or 
less  above  a  man-made  structure  other 
than  an  antenna  tower  to  which  it  is 
affixed.  When  required  by  §90.175  of 
this  part,  applications  must  be 
accompanied  by  evidence  of  frequency 
coordination.  The  temporary  operation 
of  stations,  other  than  mobile  stations 
Mrithin  the  Canadian  coordination  zone 
is  limited  to  stations  with  a  maximum 
of  5  watts  effective  radiated  power  and 

a  maximum  antenna  height  of  6.1 
meters  (20  ft)  above  average  terrain. 

(b)  An  applicant  proposing  to  operate 
a  new  land  mobile  radio  station  or 
modify  an  existing  station  below  470 
MHz  or  in  the  one-way  paging  929-930 
MHz  band  (other  than  a  commercial 
mobile  radio  service  applicant  or 
licensee  on  these  bands)  that  is  required 
to  submit  a  frequency  recommendation 
pursuant  to  paragraphs  (b)  through  (h) 
of  §  90.175  of  this  part  may  operate  the 
proposed  station  during  the  pendency  of 
its  application  for  a  period  of  up  to  one 
hundred  eighty  (180)  days  upon  the 
filing  of  a  properly  completed  formal 
Form  601  application  that  complies 
with  §90.127  of  this  part  if  the 
application  is  accompanied  by  evidence 
of  frequency  coordination  in  accordance 
vdth  §90.175  of  this  part  and  provided 
that  the  following  conditions  are 
satisfied: 
***** 

(c)  An  applicant  proposing  to  operate 
an  itinerant  station  or  an  applicant 
seeking  the  assignment  of  authorization 
or  transfer  of  control  of  a  license  for  an 
existing  station  below  470  MHz  or  in  the 


929-930  MHz  band  (other  than  a 
commercial  mobile  radio  service  - 
applicant  or  licensee  on  these  bands) 
may  operate  the  proposed  station  during 
the  pendency  of  the  application  for  a 
period  not  to  exceed  one  hundred  eighty 
(180)  days  upon  the  filing  of  a  properly 
completed  formal  Form  601  application 
that  complies  with  §  90.127  of  this  part. 
Conditional  authority  ceases 
immediately  if  the  application  is 
dismissed  by  the  Commission.  All  other 
categories  of  applications  listed  in 
§90.175(1)  of  this  part  that  do  not 
require  evidence  of  frequency 
coordination  are  excluded  from  the 
provisions  of  this  section. 

(d)  Conditional  authorization  does  not 
prejudice  any  action  the  Commission 
may  take  on  the  subject  application. 
Conditional  authority  is  accepted  with 
the  express  understanding  that  such 
authority  may  be  modified  or  canceled 
by  the  Commission  at  any  time  without 
hearing  if,  in  the  Commission's 
discretion,  the  need  for  such  action 
arises.  Consistent  with  §  90.175(g)  of 
this  part,  the  applicant  assumes  all  risks 
associated  with  operation  under 
conditional  authority,  the  termination  or 
modification  of  conditional  authority,  or 
the  subsequent  dismissal  or  denial  of  its 
application.  Authority  reverts  back  to 
the  original  licensee  if  an  assignee  or 
transferee's  conditional  authority  is 
canceled. 


§90.159    [Amended] 

321.  The  note  following  §  90.159  is 
revised  to  read  as  follows: 

Note:  The  following  rules  (§  90.165  through 
§  90.169)  govern  applications,  licensing,  and 
operation  of  radio  facilities  in  the  220-222 
MHz  (subpart  T),  Business  Radio  (subpart  D), 
929-930  MHz  Paging  (subpart  P),  and 
Specialized  Mobile  Radio  (subpart  S]  services 
that  are  used  to  provide  conunercial  mobile 
radio  services  (see  §§  20.3  and  20.9  of  this 
chapter).  Compliance  with  the  rules  relating 
to  applications  and  licensing  of  facilities  on 
paging-only  channels  in  the  Business  Radio 
Service  (see  §90.75(c)(10))  and  929-930  MHz 
paging  channels  (see  §  90.494{a),(b))  is  not 
required  prior  to  August  10, 1996. 
Compliance  with  §  90.168  is  also  not 
required  prior  to  August  10,  1996  for 
reclassified  commercial  mobile  radio  service 
providers  who  are  to  be  regulated  as  private 
carriers  until  August  10, 1996  as  provided  in 
the  Second  Report  and  Order  in  GN  Docket 
No.  93-252,  9  FCC  Red  2348  (1994),  paras. 
280-284.  The  licensing  and  operation  of 
radio  facilities  in  the  220-222  MHz  (subpart 
T),  Business  Radio  (subpart  D),  929-930  MHz 
Paging  (subpart  P),  and  Specialized  Mobile 
Radio  (subpart  S)  services  that  are  used  to 
provide  commercial  mobile  radio  services  are 
also  subject  to  rules  elsewhere  in  this  part 
that  apply  generally  to  Private  Land  Mobile 
Radio  Services.  In  the  case  of  any  conflict 


between  rules 
90.169  and  oth 
through  90.16! 
through  90.16! 
read  as  follow: 

§§90.160  thro 

322.  Sectic 
are  removed. 


Mutually  < 
mobile  radio 
processed  in 
this  chapter 
section,  exce 
applications 
MHz  service 
Paging  servii 
accordance  i 
and  subpart 
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ation  does  not 
ommission 
plication. 
:cepted  with 
that  such 
I  or  canceled 
time  without 
ion's 
c:h  action 
3.175(g)  of 
umes  all  risks 
under 

termination  or 
J  authority,  or 
>r  denial  of  its 
arts  back  to 
issignee  or 
thority  is 


between  rules  set  forth  in  §§  90.165  through 
90.169  and  other  rules  in  this  part,  §§  90.165 
through  90.169  apply.  14-23.  New  §§90.165 
through  90.169  are  added  to  subpart  G  to 
read  as  follows: 

§§90.^60  through  90.164    [Removed] 

I  322.  Sections  90.160  through  90.164 
are  removed. 

323.  Section  90.165  is  amended  by 
revising  the  introductory  paragraph,  and 
the  introductory  text  of  paragraphs  (b) 
and  (c)  and  paragraphs  fb)(l)  and  (c)(2) 
and  by  removing  paragraph  (d)(3)  to 
read  as  follows: 

§  90. 1 65    Procedures  for  mutually 
exclusive  applications. 

Mutually  exclusive  commercial 
mobile  radio  service  applications  are 
processed  in  accordance  with  part  1  of 
this  chapter  and  with  the  rules  in  this 
section,  except  for  mutually  exclusive 
apphcations  for  licenses  in  the  220-222 
MHz  service  and  the  929-930  MHz 
Paging  service,  which  are  processed  in 
accordance  with  the  rules  in  subpart  P 
and  subpart  T  of  this  part. 
*        •        •        •        * 

(b)  Filing  groups.  Pending  mutually 
exclusive  applications  are  processed  in 
filing  groups.  Mutually  exclusive 
applications  in  a  filing  group  are  given 
conciurent  consideration.  The 
Commission  may  dismiss  as  defective 
(pursuant  to  §  1.934  of  this  chapter)  any 
mutually  exclusive  application(s)  whose 
fihng  date  is  outside  of  the  date  range 
for  inclusion  in  the  filing  group.  The 
types  of  filing  groups  used  in  day-to-day 
application  processing  are  specified  in 
paragraph  (c)(3)  of  this  section.  A  filing 
group  is  one  of  the  following  types: 

(1)  Renewal  filing  group.  A  renewal 
filing  group  comprises  a  timely-filed 
application  for  renewal  of  an 
authorization  and  all  timely-filed 
mutually  exclusive  competing 
applications  (see  section  1 .949  of  this 
chapter). 

H     *     *      *     *      ■ 

(c)  Procedures.  Generally,  the 
Commission  may  grant  one  application 
in  a  filing  group  of  mutually  exclusive 
applications  and  dismiss  the  other 
application(s)  in  the  filing  group  that  are 
excluded  by  the  grant,  pursuant  to 

§  1.935  of  this  chapter. 
***** 

(2)  Dismissal  of  applications.  The 
Commission  may  dismiss  any 
application  in  a  fifing  group  that  is 
defective  or  othervdse  subject  to 
dismissal  imder  §  1.934  of  this  chapter, 
either  before  or  after  employing 
selection  procedures. 


§90.166    [Removed] 

324.  Section  90.166  is  removed. 

325.  Section  90.167  is  revised  to  read 
as  follows: 

§  90.167    Time  In  which  a  station  must 
commence  service;  notification 
requirement 

Pursuant  to  §  1.946  of  this  chapter, 
unless  otherwise  specified  in  this  part, 
all  220-222  MHz,  private  carrier  paging, 
hidustrial/Business  Pool,  and  SMR 
hcensees  must  commence  service 
writhin  twelve  (12)  months  from  the  date 
of  grant  or  the  authorization  cancels 
automatically. 

326.  Section  90.175  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (b),  (e)  and  (f)  to  read  as 
follows: 

§  90. 1 75    Frequency  coordination 
requirements. 

Except  for  apphcations  listed  in 
paragraph  (i)  of  this  section,  each 
application  for  a  new  frequency 
assignment,  for  a  change  in  existing 
facilities  as  listed  in  §  1.929(c)  of  this 
part,  or  for  operation  at  temporary 
locations  in  accordance  with  §  90.137  of 
this  part,  must  include  evidence  of 
fiequency  coordination  as  set  forth 
below. 
***** 

(b)  For  frequencies  between  25  and 
470  MHz:  A  recommendation  of  the 
most  appropriate  frequency  is  required 
from  an  applicable  frequency 
coordinator,  as  specified  in 
§§  90.20(c)(2)  and  90.35(b)(2)  of  this 
part.  The  coordinator's  recommendation 
may  include  comments  on  technical 
factors  such  as  pjower,  anteruia  height 
and  gain,  terrain,  and  other  factors 
which  may  serve  to  minimize  potential 
interference. 
***** 

(e)  For  frequencies  between  470  and 
512  MHz,  806-824/851-869  MHz,  and 
896-901/935-940  MHz:  A 
recommendation  of  the  specific 
frequencies  that  are  available  for 
assignment  in  accordance  with  the 
loading  standards  emd  mileage 
separations  applicable  to  the  specific 
radio  service,  frequency  pool,  or 
category  of  user  involved  is  required 
from  an  applicable  frequency 
coordinator. 

(f)  For  frequencies  in  the  929-930 
MHz  band:  A  recommendation  of  the 
most  appropriate  frequency  is  required 
from  an  appUcable  frequency 
coordinator. 


§90.177    [Removed] 

327.  Section  90.177  is  removed. 


328.  Section  90.187  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  90. 1 87    Trunking  in  the  t)ands  between 
150  and  512  MHz. 

(a)  Apphcants  for  trunked  systems 
operating  on  frequencies  between  150 
and  512  MHz  (except  220-222  MHz) 
must  indicate  on  their  applications 
(class  of  station  code,  instructions  for 
FCC  Form  601)  that  their  system  will  be 
tnuiked.  Licensees  of  stations  that  are 
not  trunked,  may  trunk  their  systems 
only  after  modifying  their  license  (see 
§1.927  of  this  chapter). 


§90.237    [Amendwl] 

329.  Section  90.237  is  amended  by 
removing  and  reserving  paragraph  (b). 

330.  Section  90.241  is  amended  by 
revising  paragraph  (c)(7)  to  read  as 
follows: 

§  90.241    Radio  call  box  operations. 

***** 

(c)*   *   • 

(7)  Each  application  for  a  call  box 
'  system  must  contain  information  on  the 
nonvoice  transmitting  equipment, 
including  the  character  structure,  bit 
rato,  modulating  tone  frequencies, 
identification  codes,  and  the  method  of 
modulation  (i.e.,  frequency  shift,  tone 
shift,  or  tone  phase  shift). 

331.  Section  90.273  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§9a273    Availability  and  use  of 
frequencies  in  the  421-430  MHz  band. 

***** 

(c)  Base  or  control  stations  shall  be 
located  within  48  km  (30  miles)  of  the 
center  of  Buffalo  or  80  km  (50  miles)  of 
the  center  of  Etetroit.  hi  Cleveland,  base 
or  control  stations  will  be  allowed  at 
locations  north  of  line  A  that  are  within 
48  km  (30  miles)  of  the  city  center,  hi 
addition,  low  power  (2  watts  or  less) 
base  stations  may  locate  within  80  km 
(50  miles)  of  the  center  of  Buffalo.  The 
following  coordinates  shall  be  used  for 
the  centers  of  these  areas  (coordinates 
are  referenced  to  North  American 
Datum  1983  (NAD83)): 

Buffalo.         42"  52'  52.2"  North  latiUide. 

NY.  78°  52'  20.1"  West  longitude. 

Cleveland,     41°  29'  51.2"  North  latitude. 

OH.  81°  41'  49.5"  West  longitude. 

Detroit,  42°  19'  48.1"  North  latitude. 

MI.  83°  02'  56.7"  West  longitude. 

***** 

332.  Section  90.303  is  revised  to  read 
as  loUows: 

§9a303    Availability  of  frequencies. 

Frequencies  in  the  band  470—512 
MHz  are  available  for  assigrunent  in  the 
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urbanized  areas  listed  below.  The  Coordinates  are  referenced  to  North 

specific  frequencies  available  are  listed       American  Datum  1983  fNAD83l 
in  §  90.311  of  this  part.  Note: 


Urbanized  area 


Geographic  center 


North  latitude 


Boston,  MA  

Chicago,  JL^  

Cleveland,  OH*  

Dallas/Fort  Worth,  TX 

Detroit,  Ml  5 

Houston,  TX 

Los  Angeles,  CA«  

Miami,  FL 

New  York/N.E.  NJ  

Philadelphia,  PA  

Pittsburgh,  PA 

San  Francisco/Oakland,  CA 

Wash.,  DC/MD/VA 


42"  21' 24.4" 

41°  52' 28.1" 

41  "29' 51 .2" 

32°  47'  09.5" 
42°  19- 48.1" 

29°  45'  26.8" 
34°  03'  15.0" 

25°  46'  38.4" 
40°  45'  06.4" 

39°  56'  58.4" 

40°  26'  19.2" 

37°  46'  38.7 " 

38°  53' 51.4" 


West  longitude 


71°  03' 23.2" 

87°  38'  22.2" 

81°  41' 49.5" 

96°  47'  38.0" 
83°  02'  56.7" 

95°  21' 37.8" 
118°  14' 31.3" 

80°  11' 31 .2" 
73°  59'  37.5" 

75°  09' 19.6" 

79°  59'  59.2" 

122°  24'  43.9" 

77°  00' 31.9" 


Channel 


Frequencies 
(megahertz) 


"Channel  16  is  available  in  Los  Anoees  for  ika  hu  mihii/-  co^k,  ..o»,.  v.Ayiiimiasiuii. 


14 

470-476 

16 

482^88 

14 

470-476 

15 

476-482 

14 

470-476 

16 

482-488 

16 

482^88 

15 

476-482 

16 

482-488 

17 

488-494 

14 

470-476 

20 

50&-512 

14 

470-476 

14 

470-476 

15 

476-482 

19 

500-506 

20 

506-512 

14 

470-476 

18 

494-600 

16 

482-488 

17 

488^94 

17 

488-494 

18 

494-500 

power  base/nx)bile  usages. 


;  available  in  Los  Angeles  for  use  by  public  safety  users. 


333.  Section  90.350  is  revised  to  read 
as  follows: 

§90.350    Scope. 

The  Intelligent  Transportation 
Systems  Radio  Service  is  for  the 
purpose  of  integrating  radio-based 
technologies  into  the  nation's 
transportation  infrastructiu*  and  to 
develop  and  implement  the  nation's 
intelhgent  transportation  systems.  It 
includes  the  Location  and  Monitoring 
Service  (LMS).  Rules  as  to  ehgibility  for 
hcensing.  frequencies  available,  and  any 
special  requirements  for  services  in  the 
Intelhgent  Transportation  Systems 
Radio  Service  are  set  forth  in  this 
Subpart.  Apphcation  procedures  are 
governed  by  part  1 .  subpart  F  of  this 
chapter. 

334..  Section  90.365  is  amended  by 
revising  paragraphs  {a)(l)  and  (b), 
removing  paragraph  (d)(l)(ii),  and 
redesignating  paragraph  (d)(l)(iii)  as 
paragraph  {d)(l)(ii)  and  revising 
paragraph  (d)(2)  to  read  as  follows: 

§90.365    Eligibility  for  partltionad  license. 

(a)  Eligibility.  (1)  Party  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  an 
authorization  pursuant  to  §  1.948  of  this 
chapter. 


(b)  Partitioning.  In  the  case  of 
partitioning,  apphcants  and  hcensees 
must  file  FCC  Form  603  pursuant  to 
§  1.948  and  list  the  partitioned  service 
area  on  a  schedule  to  the  application. 
The  geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83). 
***** 

(d)*   •  • 

(2)  Requirements  for  disaggregation. 
Parties  seeking  authority  to  disaggregate 
spectrum  must  certify  in  FCC  Form  601 
which  of  the  parties  will  be  responsible 
for  meeting  the  five-year  and  ten-year 
construction  requirements  for  the 
particular  market. 

335.  Section  90.437  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (d)  to  read  as  follows: 

§90.437    Posting  station  licenses. 
***** 

(c)  An  apphcant  operating  under 
temporary  authority  in  accordance  with 
§  90.159  must  post  an  executed  copy  of 
FCC  Form  601  at  every  control  point  of 
the  system  or  an  address  or  location 
where  the  ciurent  executed  copy  may  be 
found. 


336.  Section  90.477  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (d)(3)  to  read  as  follows: 

§  90.477    interconnected  systems. 

(a)  Apphcants  for  new  land  stations  to 
be  interconnected  with  the  pubUc 
switched  telephone  network  must 
indicate  on  their  applications  (class  of 
station  code)  that  their  stations  will  be 
interconnected.  Licensees  of  land 
stations  that  are  not  interconnected  may 
interconnect  their  stations  with  the 
public  switched  telephone  network  only 
after  modifying  their  Ucense.  See  §  1.929 
of  this  chapter.  In  all  cases  a  detailed 
description  of  how  interconnection  is 
accomplished  must  be  maintained  by 
licensees  as  part  of  their  station  records. 
See  §  90.433  of  this  part. 
*        *        *        »        • 

(d)*  *  • 

(3)  For  licensees  in  the  Industrial/ 
Business  Pool  and  those  Ucensees  who 
estabhsh  ehgibihty  pursuant  to 
§  90.20(a)(2)  of  this  part,  except  for 
§§  90.20(a)(2)(i)  and  90.20(a)(2)(ii)  of 
this  part  and  medical  emergency 
systems  in  the  450-470  MHz  band, 
interconnection  will  be  permitted  only 
where  the  base  station  site  or  sites 
proposed  stations  are  located  120  km 
(75  mi.)  or  more  bom  the  designated 
centers  of  the  urbanized  areas  hsted 


below.  If  the 
within  120  k 
they  must  ol 
channel  lice 
120  km  (75  1 
and  within  1 
interconnect 
The  consens 
co-channel  1 
state  the  ten 
statement  m 
Commission 
chaimel  lice 


New  York.  Ne 
Los  Angeles-1 
Chk:ago,  lllinc 
Philadelphia. 
Detroit.  Mk:hi( 
San  Francisc( 
Boston,  Mass 
Washington,  I 
Cleveland,  01 
St  Louis,  Mi» 
Pittsburgh,  P« 
Minneapolis-S 
Houston,  Tex 
BaltirTwre,  Ms 
Dallas-Fort  W 
Milwaukee,  ^ 
Seattle-Evere 
Miami,  Floridi 
San  Diego,  C 
Atlanta,  Geor 
Cincinnati,  0! 
Kansas  City, 
Buffalo,  New 
Denver,  Colo 
San  Jose,  d 


Frequencies 
(megahertz) 


470-476 

482-^88 

470-476 

476-482 

470-476 

482-488 

482-488 

476-482 

482-^88 

488-494 

470-476 

506-512 

470-476 

470-476 

476-482 

500-506 

506-512 

470-476 

494-500 

482-488 

488^94 

488-494 

494-500 


iiobile  usages, 


ended  by 
luctory  text 
as  follows: 

tms. 

d  stations  to 

)ublic 

must 

is  (class  of 
ins  will  be 

land 

inected  may 
iththe 
etwork  only 
.  See  §1.929 
detailed 
lection  is 
ained  by 
ion  records. 


ustrial/ 
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below.  If  these  licensees  seek  to  connect 
within  120  km  (75  mi.)  of  the  25  cities, 
they  must  obtain  the  consent  of  all  co- 
channel  licensees  located  both  within 
120  km  (75  mi.)  of  the  center  of  the  city; 
and  within  120  km  (75  mi.)  of  the 
interconnected  base  station  transmitter. 
The  consensual  agreements  among  the 
co-channel  licensees  must  specifically 
state  the  terms  agreed  upon  and  a 
statement  must  be  submitted  to  the 
Commission  indicating  that  all  co- 
channel  licensees  have  consented  to  the 


use  of  interconnection.  If  a  licensee  has 
agreed  to  the  use  of  interconnection  on 
the  channel,  but  later  decides  against 
the  use  of  interconnection,  the  licensee 
may  request  that  the  co-channel 
licensees  reconsider  the  use  of 
interconnection.  If  the  Ucensee  is  unable 
to  reach  an  agreement  with  co-channel 
licensees,  the  licensee  may  request  that 
the  Commission  consider  the  matter  and 
assign  it  to  another  channel.  If  a  new 
licensee  is  assigned  to  a  frequency 
where  all  the  co-channel  Ucensees  have 


agreed  to  the  use  of  interconnection  and 
the  new  Ucensee  does  not  agree,  the 
new  licensee  may  request  that  the  co- 
chaimel  Ucensees  reconsider  the  use  of 
interconnection.  If  the  new  licensee 
cannot  reach  an  agreement  with  co- 
channel  licensees  it  may  request  that  the 
Commission  reassign  it  to  another 
channel. 

Npte:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83). 


Urt)an  area 


New  York,  New  York-Norttieastern  New  Jersey 

Los  Angeles-Long  Beach,  California  

Chicago,  Illinois-Northwestern  Indiana  

Philadelphia,  Pennsylvania/New  Jersey  

Detroit,  Michigan  

San  FranciscoOakland,  California  

Boston,  Massachusetts 

Washirigton,  DC/Maryland/Virginia  

Cleveland,  Ohio 

St  Louis,  Missouri/Illinois 

Prttstxjrgh,  Pennsylvania 

Minneapolis-SL  Paul,  Minnesota  

Houston,  Texas 

Baltimore,  Marylarxl 

Dallas-Fort  Worth,  Texas 

Milwaukee,  Wisconsin 

Seattle-Everett,  Washington  

Miami,  Florida 

San  Diego,  Califomia 

Atlanta,  Georgia  

Cincinnati,  Ohio/Kentucky  

Kansas  City,  Missouri/Kansas  

Buffalo,  New  York  

Denver,  Cotorado 

San  Jose,  Califomia 


North  latitude 


40"  45'  06.4" 
34-03'  15.0" 
41°  52' 28.1" 
39°  56'  58.4" 
42°  19' 48.1" 
37°  46'  38.7" 
42°  21' 24.4" 
38°  53'  51 .4" 
41°  29' 51.2" 
38°  37'  45.2" 
40°  26'  19.2" 
44°  58'  56.9" 
29°  45'  26.8" 
39°  17' 26.4" 
32°  47'  09.5" 
43°  02'  19.0" 
47°  36' 31 .4" 
25°  46'  38.4" 
32°  42-  53.2" 
33°  45' 10.4" 
39°  06'  07.2" 
39°  04'  56.0" 
42°  52'  52.2" 
39°  44'  58.0" 
37°  20'  15.8" 


West  longitude 


73°  59'  37.5 " 
11 8°  14' 31 .3" 
87°  38'  22.2 " 
75°  09'  19.6" 
83°  02'  56.7" 
122°  24' 43.9" 
71°  03' 23.2" 
77°  00'  31 .9" 
41' 49.5" 
12' 22.4" 
59'  59.2" 
15' 43.8" 
21' 37.8" 
36'  43.9" 
47'  38.0" 
87°  54'  15.3" 
122°  20- 16.5" 
80°  11' 31 .2" 
117°  09' 24.1" 
84°  23'  36.7" 
84°  30'  34.8" 
94°  35'  20.8 " 
78°  52' 20.  V 
104°  59- 23.9" 
121°  53' 27.8" 


81° 
90° 
79° 
93° 
95° 
76° 
96° 


337.  Section  90.501  is  revised  to  read 
as  follows: 

§90.501    Scope. 

This  subpart  supplements  part  1, 
subpart  F  of  this  chapter  by  describing 
further  requirements  for  the  fiUng  of 
applications  for  developmental  hcenses. 
It  includes  special  requirements  related 
to  developmental  operation,  restrictions 
on  operations,  and  special  reports 
required  when  the  development 
operation  is  to  seek  operational  data  or 
techniques  directed  toward  the 
extension  of  that  service. 

338.  Section  90.601  is  revised  to  read 
as  follows: 

§90.601    Scope. 

This  subpart  sets  out  the  regulations 
governing  tiie  licensing  and  operations 
of  all  systems  operating  in  the  806-824/ 
851-869  MHz  and  896-901/935-940 
MHz  bands.  It  includes  eUgibility 
requirements,  and  operational  and 
technical  standards  for  stations  hcensed 
in  these  bands.  It  also  supplements  the 


rules  regarding  application  procedures 
contained  in  Part  1,  Subpart  F  of  this 
chapter.  The  rules  in  this  subpart  are  to 
be  read  in  conjimction  with  the 
applicable  requirements  contained 
^elsewhere  in  this  part;  however,  in  case 
of  conflict,  the  provisions  of  this  subpart 
shall  govern  with  respect  to  licensing 
and  operation  in  these  frequency  bands. 

339.  Section  90.605  is  revised  to  read 
as  follows: 

§  90.605    Forms  to  be  used. 

Applications  for  conventional  and 
trunked  radio  facihties  must  be 
prepared  on  FCC  Form  601  and  must  be 
submitted  or  filed  in  accordance  writh 
§90.127  and  part  1,  subpart  F  of  this 
chapter. 

340.  Section  90.607  is  revised  by 
amending  paragraphs  (b)(1)  and  (c)(1), 
and  by  removing  and  reserving 
paragraph  (d)  to  read  as  follows: 

§90.607    Supplemental  information  to  be 
furnished  by  applicants  for  facilities  under 
this  subparL 


Cb)*  •  • 

(1)  List  all  radio  systems  licensed  to 
them  or  proposed  by  them  within  64  km 
(40  mi.)  from  the  location  of  the  base 
station  transmitter  site  of  the  faciUty  for 
which  they  have  apphed. 

*  *        •        •        * 

fc)*  •   • 

(1)  List  all  radio  systems  licensed  to 
them  within  64  km  (40  mi.)  from  the 
location  of  the  base  station  transmitter 
site  of  the  facihty  for  which  they  have 
appUed; 

•  •        *        »        • 

(d)  [Reserved] 


§9a609    [Amended] 

341.  Section  90.609  is  amended  by 
removing  and  reserving  paragraph  (a). 

§90.611    [Renrtoved] 

342.  Section  90.611  is  removed. 

343.  Section  90.619  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)(5)  to  read  as  follows: 
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§  90.61 9    Frequencies  available  for  use  In 
the  U.S7Mexico  and  U.S.yCanada  border 
areas. 

***** 

(d)*  *  • 

(5)  *   *   *  U.S.  stations  must  protect 
Canadian  stations  operating  on  channels 
121  through  230  within  an  area  of  30  km 
radius  from  the  center  city  coordinates 
{referenced  to  North  American  Datum 
1983  (NAD83))  of  London,  Ontario  (42° 
59' 00.1"  N,  81°  13' 59.5"  W). 
*         *         *         *         • 

344.  Section  90.621  is  amended  by 
revising  the  first  two  columns  of  Table 
1  and  paragraphs  (b](3),  (e)(5)  and  (f)(1). 
and  adding  a  note  before  Table  1  of  this 
section  to  read  as  follows: 

§  90.621    Selection  and  assignment  of 
frequencies. 


Table  1  .—Co-Channel  Separations 
Between  Common  Antenna  Sites 
IN  THE  State  of  California 
North  of  35°  North  Utitude 
AND  West  of  118°  West  lon- 
gitude—Continued 

[Note:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83)J 


North  latitude 


(b) 


Table  l.— Co-Channel  Separations 
Between  Common  Antenna  Sites 
IN  THE  State  of  California 
North  of  35°  North  Utitude 
and  West  of  ii8°  west  lon- 
gitude 

{Note:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83)] 


37' 
37< 
37' 
37' 
37° 
37° 
37° 
37° 
37° 
37° 
36° 


51' 11.7" 
52'  57.7" 
50-  59.7" 
43'  32.8" 
41' 20.8" 
24'  38.8" 
19'  12.8" 
10-36.8" 
07'  08.8" 
06'  39.8" 
31' 44.9" 


West  longitude 


122°  12' 33.9" 
122°  13'  14.9" 
122°  11' 33.9" 
24'  55.9" 
26' 11.9" 
18' 23.9" 
08'  36.9" 


122 
122 
122' 
122' 


North  latitude 

West  longitude 

•      •      * 

38°  03'  39.7" 
37°  55'  43.7" 
37°  5^  56.7" 
37°  52'  53.7" 

122°  36' 20.9" 
122°  36' 1 4.9" 
122°  29' 59.9" 
121°  55' 08.9" 

•  •     • 

•  •      • 

•  *      • 

•  •      • 

37°  29'  14.8" 
40°  15'  45.6" 
39°51'.49.6" 
39°  12'  16.6" 
39°  08'  00.6" 
38°  52'  14.6" 
38°  24' 19.7" 
38°  or  14.7" 
37°  SC  30.8 " 
37°  32' 31 .8" 
04'  09.8" 
'  44'  37.8" 
18' 09.8" 
17-06.8" 
38'  28.8" 
35°  33'  08.8" 
35°  17'  16.9" 
35°  17' 26.9" 


37° 
36° 
36° 
36° 
35° 


121°  54' 27.8" 
121°  50- 01 .8" 
121°  50- 32.8" 
121°  36' 27.8" 
121°  52' 06.8" 
122°  05' 41.0" 
121°  41' 23.9" 
121°  49' 05.9" 
121°  06' 01.8" 
121°  07' 42.8" 
122°  06' 33.9" 
120°  35'  09.7" 
22'  29.8" 
03'  48.6" 
25'  42.5" 
17' 02.4" 
24'  06.6" 
50'  22.3" 
47' 11.3" 
49'  23.3" 
30'  58.4" 


121 
120 
119' 
119' 
120' 
118' 
118' 
118' 
119' 


119°  45' 51.5" 


Site  name 


Mount  Constitution  

Lyman  Mountain 

Cuttus  Mountain  

Gunsite  Ridge  

Gold  Mountain 

Buci<  Mountain  

Cougar  Mountain 

Squak  Mountain  , 

Tiger  Mountain  

Devils  Mountain 

McDonald  Mountain  

Maynard  Hill  

North  Mountain 

Green  Mourrtain  

Capitol  Peak 

Rattlesnake  Mountain  .. 
Three  Sisters  Mountain 

Grass  Mountain 

Spar  Pole  Hill  


Table  1  .—Co-Channel  Separations 
Between  Common  Antenna  Sites 
in  the  State  of  California 
North  of  35°  North  I-atitude 
AND  West  of  118°  West  Lon- 
gitude—Continued 

{Note:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83)] 


North  latitude 

West  longitude 

•     *     • 

35°  16' 50.9" 

11 9°  44' 55.5" 

•     •     • 

(3)  Except  as  indicated  in  paragraph 
(b)(4)  of  this  section,  stations  in  Channel 
Blocks  A  through  V  that  have  been 
granted  chaimel  exclusivity  and  are 
located  in  the  State  of  Washington  at  the 
locations  listed  below  shall  be  separated 
from  co-channel  stations  by  a  minimum 
of  169  km  (105  mi).  Except  as  indicated 
in  paragraph  (b)(4)  of  this  section, 
incumbent  licensees  in  Channel  Blocks 
D  through  V  that  have  received  the 
consent  of  all  affected  parties  to  utiUze 
an  18  dBn  V/m  signal  strength 
interference  contour,  have  been  granted 
channel  exclusivity  and  are  located  in 
the  State  of  Washington  at  the  locations 
listed  below  shall  be  separated  from  co- 
channel  stations  by  a  minimum  of  229 
km  (142  mi).  Locations  within  one  mile 
of  the  geographical  coordinates  listed  in 
the  table  below  will  be  considered  to  be 
at  that  site. 

Note:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83). 


North  latitude 


48' 
48° 
48° 
48° 
47° 
47° 


40'  47.4" 
35' 41.4" 
25'  30.4" 
03'  22.4" 
32' 51.3" 
47'  05.3" 


West  longitude 


47°  32'  39.4" 
47°  3^  14.4" 
30'  13.4" 
21' 52.4" 
20' 11.3" 
OC  58.3" 
19'  07.3" 
33'  40.3" 


47 
48 
47 
48' 
47' 
47" 


46°  58' 21.3" 
47°  28'  09.4" 
47°  07' 19.4" 
47°  12'  14.4" 
47°  02' 51.4" 


122°  50 
122°  09' 
122°  08' 
121°  51' 
122°  46' 
122°  59' 
122°  06' 
122°  03' 
121°  58' 
122°  16' 
122°  51' 
122°  55' 
123°  20' 
122°  48' 
123°  08' 
121°  49' 
121°  53' 
121°  47' 
122°  08' 


28.7" 

39.6" 

58.5" 

41.5" 

56.5" 

34.6" 

34.4" 

34.4" 

32.4" 

06.6'' 

30.5" 

35.6" 

48.6" 

31.5" 

21.5" 

17.4" 

34.4" 

42.4" 

39.4" 


(e)  *   *   * 

(5)  The  frequency  coordinator  must 
certify  that  frequencies  are  not  available 
in  the  applicant's  owrn  category,  and 


coordination  is  required  from  the 
applicable  out-of-category  coordinator. 

***** 

(f)*  •  * 

(1)  The  frequency  coordinator  must 
certify  that  frequencies  are  not  available 
in  the  apphcant's  own  category,  and 


coordination  is  required  from  the 
applicable  out-of-category  coordinator. 
***** 

345.  SecUon  90.625  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


§90.629    Exte 

*         *         * 


Akron,  Ohio  ... 
Albany-Schenc 
Atlanta,  Georg 
Baltimore,  Mar 
Birmingham,  A 
Boston,  Massa 
Buffalo,  New  V 
Chicago,  lllinoi 
Cincinnati,  Ohi 
Cleveland,  Ohi 
Columbus,  Oh 
Dallas,  Texas 
Dayton,  Ohio 
Denver,  Colore 
Detroit,  Michig 
Fort  Lauderdal 
Fort  Worth,  Te 
Houston,  Texa 
Indianapolis,  li 
Jacksonville,  F 
Kansas  City,  K 
Los  Angeles-L 
Louisville,  Ken 
Memphis,  Ten 
Miami,  Fkirida 
Milwaukee,  W 
Minneapolis-S 
New  York,  Ne 
New  Orleans, 
Norfolk-Portsn 
Oklahoma  Citi 
Omaha,  Nebrs 
Philadelphia,  i 
Phoenix,  Arize 
Pittsburgh,  Pe 
Portland,  Ore< 
Provklence-Ps 
Rochester,  N« 
Sacramento,  ( 
Saint  Louis,  ^/ 
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itude 

*     *     • 

..5" 

•     *     • 

ced  to  North 


§  90.625    Other  criteria  to  be  applied  in 
assigning  channels  for  use  in  conventional 
systems  of  communication. 

(a)  Where  an  applicant  certifies  on  its 
application  that  a  channel  will  be 
loaded  to  70  mobile  stations,  that 
channel  will  be  made  available  to  that 
applicant  for  its  exclusive  use  in  the 

affea  in  which  it  proposes  to  operate. 

*  *  * 

ii    *     *     *     • 

346.  Section  90.629  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  of  this  section  to  read  as 
follows: 

§  90.629    Extended  implementation  period. 

***** 

(c)  *  *  *  Licensees  must  notify  the 
Commission  annually,  using  FCC  Form 
601,  that  they  are  in  compliance  with 
their  yearly  station  construction 
commitments,  but  may  request 
amendment  to  these  commitments  at  the 


time  they  file  their  annual  certification. 


347.  Section  90.631  is  amended  by 
revising  the  fifth  sentence  of  paragraph 
(d)  and  revising  paragraph  (f)  of  this 
section  to  read  as  follows: 

§  90.631    Trunited  systems  loading, 
construction  and  authorization 
requirements. 

***** 

(d)  *  *  *  The  coordinates  for  the 
centers  of  these  areas  are  those 
referenced  in  §  90.635,  except  that  the 
coordinates  (referenced  to  North 
American  Datum  1983  (NAD83))  for 
Tampa-St.  Petersburg  are  latitude  28° 
00'  01.1"  N,  longitude  82°  26'  59.3"  W. 


(f)  If  a  station  is  not  placed  in 
permanent  operation,  in  accordance 
with  the  technical  parameters  of  the 
station  authorization,  within  one  year. 


except  as  provided  in  §  90.629,  its 
license  cancels  automatically.  For 
purposes  of  this  section,  a  base  station 
is  not  considered  to  be  placed  in 
operation  unless  at  least  two  associated 
mobile  stations,  or  one  control  station 
and  one  mobile  station,  are  also  placed 
in  operation.  An  SMR  licensee  with 
facilities  that  have  discontinued 
operations  for  90  continuous  days  is 
presumed  to  have  permanently 
discontinued  operations,  unless  the 
licensee  notifies  the  Commission 
otherwise,  using  FCC  Form  601,  prior  to 
the'end  of  the  90  day  period  and 
provides  a  date  on  which  operation  will 
resume,  which  date  must  not  be  in 
excess  of  30  additional  days. 

348.  Section  90.635  is  amended  by 
revising  Table  1  to  read  as  follows: 


§90.635 
height 


Limitations  on  power  and  anisnna 


Table  1.— Urbanized  Areas 

[Note:  Coordinates  are  referenced  to  North  American  Datum  1983  (NAD83)1 


Alcron,  Ohio  

Albany-Schenectady-Troy,  New  York 

Atlanta,  Georgia  

Baltimore,  Maryland  

Birmingham,  Alabama 

Boston,  Massachusetts  

Buffalo,  New  York  

Chicago,  Illinois  

Cincinnati,  Ohio 

Cleveland,  Ohio 

Columbus,  Ohio  

Dallas,  Texas  

Dayton,  Ohio 

Denver,  Colorado 

Detroit,  Michigan  

Rjrt  Lauderdale-Hollywood,  Florida 

I=brt  Worth,  Texas  

Houston,  Texas 

Indianapolis,  Indiana  

Jacksonville,  Florida 

Kansas  City,  Missouri/Kansas  

Los  Angeles-Long  Beach,  California  

Louisville,  Kentucky /Indiana 

Memphis,  Tennessee/Mississippi  

Miami,  Florida 

Milwaukee,  Wisconsin 

Minneapolis-St.  Paul,  Minnesota  

New  Yortc,  New  Yort<-Northeastem  New  Jersey 

New  Orieans,  Louisiana 

Norfolk-Portsmouth,  Virginia  

Otdahoma  City,  Oklahoma 

Omaha,  Nebraska/Iowa  

Philadelphia,  Pennsylvania/New  Jersey  

Phoenix,  Arizona 

Pittsburgh,  Pennsylvania 

Portland,  Oregon/Washington 

Providence-Pawtucket-Wanwick,  RI/MA 

Rochester,  New  York 

Sacramento,  California 

Saint  Louis,  Missouri/Illinois 


41°  05'  002" 

81°  30-  43.4" 

42°  39' 01.3" 

73°  44'  59.4" 

33°  45'  10.4" 

84"  23'  36.7" 

39°  1 7' 26.4" 

76°  36'  43.9" 

33°  31' 01.4" 

86°  48'  36.0" 

42°  21' 24.4" 

71°  03' 232" 

42°  52'  52.2" 

78°  52-  20.1" 

41°  52- 28.1" 

87°  38'  222" 

39°  06'  072" 

84°  30'  34.8" 

41°  29' 512" 

81°  41' 49.5" 

39°  57'  472 " 

83°  00- 16.7" 

32°  47'  09.5 " 

96°  47'  38.0" 

39°  45'  322 " 

84°  11' 42.8" 

39°  44'  58.0" 

104°  59' 23.9" 

42°  19-48.1" 

83°  02'  56.7" 

26°  07' 31.3" 

80°  08'  592" 

32°  44'  55.5" 

97°  19' 45.1" 

29°  45'  26.8 " 

96°  21' 37.8" 

39°  46'  072 " 

86°  09'  46.0" 

30°  19'  44.9" 

81°  39' 41.3" 

39°  04'  56.0" 

94°  35'  20.8" 

34°  03' 15.0" 

118°  14' 31.3" 

38°  14'  47.3" 

85°  45'  48.9" 

35°  08'  46.3" 

90°  03'  13.3" 

25°  46'  38.4" 

80°  11' 312" 

43°  02'  19.0" 

87°  54' 15.3" 

44"  58'  56.9" 

93°  15' 43.8" 

40°  45'  06.4" 

73°  59-  37.5" 

29°  56'  53.7" 

90°  04'  10.3" 

36°  51'  10.5" 

76°  17'  19.8" 

35°  28'  262" 

97°  31' 05.1" 

41°  15' 42.0" 

95°  56'  15.1" 

39°  56'  58.4 " 

75°  09-  19.6" 

33°  27'  122" 

112°  04' 30.5" 

40°  26' 192" 

79°  59' 592" 

45°  31' 05.4" 

122°  40'  39.3" 

41°  49' 32.4" 

71°  24' 392" 

43°  09- 412" 

77°  36'  20.0" 

38°  34'  56.7" 

121°  29' 44.8" 

38°  37'  452" 

90°  12-  22.4" 
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Table  1.— Urbanized  Areas— Continued 

[Note:  Coordkiates  are  referenced  to  North  American  Datum  1983  (NAD83)] 


Urban  area 


Saint  Peterstxjrg,  Florida  

San  Antonio,  Texas 

San  Bernardino-Riverside.  CaWomia . 

San  Jose,  California 

San  Francisco-Oaldand.  California 

San  Diego,  California 

Seattte,  Washington  

SpringfieW-Chicopee-Holyoke,  MA/cf 

Toledo,  Ohio^ichigan  

Washington.  DC/Maryland/Virginia  


Geographic  center 


North  latitude 


27" 

29» 

34» 

37" 

37" 

32° 

47° 

42° 

41' 

38' 


46'  19.1" 
25'  37.8" 
06'  30.0" 
20'  15.8" 
46'  38.7" 
42-53.2" 
36' 31 .4" 
06' 21.3" 
39'  14.2" 
53' 51.4" 


West  longitude 


82°  38' 18.4" 
98°  29- 07.1" 
117°  17' 31.2" 
121°  53' 27.8" 
122°  24'  43.9" 
117°  09- 24.1" 
122°  20- 16.5" 
72°  35'  30.3" 
83°  32'  38.8" 
77°  00- 31 .9" 


358.  Sectic 
revising  para 


349.  Section  90.645  is  amended  by 
revising  the  tliird  sentences  of 
paragraphs  (g)  and  (h)  to  read  as  follows: 

§9a645    Permissible  operations. 

•  •        *        *        • 

(g)  '   •   •  NotificaUon  of  such 
proposed  exchanges  shall  be  made  to 
the  appropriate  frequency  coordinator(s) 
and  to  the  Commission  by  filing  an 
application  for  hcense  modification. 

(h)  *   *   *  NotificaUon  of  such 
proposed  exchanges  shall  be  made  to 
the  appropriate  frequency  coordinator(s) 
and  to  the  Commission  by  filing  an 
application  for  Ucense  modification. 

*  *        •        *        » 

350.  Section  90.651  is  revised  to  read 
as  follows: 

§  9a651    Supplemental  reports  required  of 
Mcensaes  authorized  under  this  subpart 

Licensees  of  conventional  systems 
must  notify  the  Commission  in 
accordance  with  §  1.946  of  this  chapter 
of  the  number  of  mobile  units  placed  in 
operation  within  their  construction 
period. 

351.  Section  90.655  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§90.655    Special  licensing  requirements 
for  Specialized  Mobile  Radio  systems. 

End  users  of  conventional  or  trunked 
Specialized  Mobile  Radio  systems  that 
have  control  stations  that  require  FAA 
clearance,  as  specified  in  §§17.7 
through  17.17  of  this  chapter,  or  that 
may  have  a  significant  environmental 
effect,  as  defined  by  §  1.1307.  or  that  are 
located  in  a  "quiet  zone",  as  defined  by 
§  1.924  of  this  chapter  must  be 
individually  ficensed  for  such  control 
stations  prior  to  construction  or 
operation.  *  *  * 

§90.657    [Removed] 
352.  Section  90.657  is  removed. 


353.  Section  90.658  is  amended  by 
revising  paragraph  (a)  of  this  section  to 
read  as  follows: 

§90.658    Loading  data  required  for  base 
station  licensees  of  trunked  Specialized 
Mobile  Radio  systems  to  acquire  additional 
channels  or  to  renew  trunlced  systems 
licensed  before  June  1, 1993. 

(a)  A  base  station  licensee  of  a 
tnmked  system  applying  for  its  first 
renewal  in  a  waiting  Ust  area  for  a 
system  Ucensed  before  June  1,  1993 
must  identify,  using  FCC  Form  601,  the 
number  of  mobiles  and  control  stations 
loaded  on  its  system  as  calculated  in 
paragraph  (b)  of  this  section. 


§90.650    [Removed] 

354.  Section  90.659  is  removed. 

355.  Section  90.683  is  amended  by 
revising  paragraph  (a)(4)  and  removing 
and  reserving  paragraph  (a)(5)  of  this 
section  to  read  as  follows: 

§90.683    EA-based  SMR  system 
operations. 

(a)  *  *  * 

(4)  Upon  request  by  an  incimibent 
licensee  or  the  Commission,  the  EA 
licensees  shall  furnish  the  technical 
parameters,  location  and  coordinates  of 
the  completion  of  the  addition,  removal, 
relocation  or  modification  of  any  of  its 
facihties  within  the  EA.  The  EA  licensee 
must  provide  such  information  within 
ten  (10)  days  of  receiving  a  written 
request. 

(5)  (Reserved) 
***** 

356.  Section  90.687  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  90.687    Special  provisions  regarding 
assignments  and  transfers  of 
authorizations  for  Incumtwnt  SMR 
licensees  In  the  816-821/861-866  Mhiz 
band. 

An  SMR  hcense  initially  authorized 
on  any  of  the  channels  Usted  in  Table 


4 A  of  §  90.617  of  this  part  may  transfer 
or  assign  its  channel(s)  to  another  entity 
subject  to  the  provisions  of  §  1.948  of 

this  chapter  and  §  90.609(b)  of  this  part. 

*  *  •  ^ 

357.  Section  90.693  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  90.693    Grandfathering  provisions  for 
Incumbent  licensees. 
»        *        *        *        » 

(b)  Spectrum  Blocks  A  through  V.  An 
inciunbent  hcensee's  service  area  shall 
be  defined  by  its  originally-Hcensed  40 
dBfiV/m  field  strength  contour  and  its 
interference  contour  shall  be  defined  as 
its  originally- hcensed  22  dBMUV/m 
field  strength  contour.  Inciunbent 
licensees  are  permitted  to  add.  remove 
or  modify  transmitter  sites  within  their 
original  22  dBjiV/m  field  strength 
contour  without  prior  notification  to  the 
Commission  so  long  as  their  original  22 
dBjiV/m  field  strength  contom-  is  not 
expanded  and  the  station  complies  with 
the  Commission's  short-spacing  criteria 
in  §§  90.621(b)(4)  through  90.621(b)(6) 
of  this  part. 

(c)  Special  Provisions  for  Spectrum 
Blocks  D  through  V.  Incumbent 
Ucensees  that  have  received  the  consent 
of  all  affected  parties  to  utihze  an  18 
dBfiV/m  signal  strength  interference 
contour  shall  have  their  service  area 
defined  by  their  originally-hcensed  36 
dBuV/m  field  strength  contour  and  its 
interference  contour  shall  be  defined  as 
their  originally-Ucensed  18  dBMUV/m 
field  strength  contour.  Incumbent 
hcensees  are  permitted  to  add.  remove 
or  modify  transmitter  sites  vdthin  their 
original  18  dBuV/m  field  strength 
contour  without  prior  notification  to  the 
Commission  so  long  as  their  original  18 
dBjiV/m  field  strength  contour  is  not 
expanded  and  the  station  complies  with 
the  Commission's  short-spacing  criteria 
in  §§  90.621(b)(4)  through  90.621(b)(6) 
of  this  part. 

(d)*  *  * 


New  York,  Nf 
Los  Angeles-I 
Chicago,  lllinc 
Philadelphia, 
Detroit,  Michij 
Boston,  Mass 
San  Franciso 
Washington,  I 
Dallas-Fort  W 
Houston,  Tex 
St  Louis,  Mis^ 
Miami,  Florid! 
Pittsburgh,  P( 
Baltimore,  Ms 
Minneapolis-! 
Cleveland,  Ol 
Atlanta,  Geor 
San  Diego,  C 
Denver,  Colo 
Seattle-Evere 
Milwaukee,  V 
Tampa,  Ftori( 
Cincinnati,  Ol 
Kansas  City, 
Buffaki,  New 
Phoenix,  Ariz 
San  Jose,  Ct 
Indianapolis. 
New  Orleans 
Portland,  Ore 
Columbus,  0 
Hartford,  Cor 
San  Antonio, 
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358.  Section  90.701  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§90.701    Scope. 

(a)  Frequencies  in  the  220-222  MHz 
band  are  available  for  land  mobile  and 
fixed  use  for  both  Government  and  non- 
Govemment  operations.  This  subpart 
supplements  part  1,  subpart  F  of  Ais 
chapter  which  establishes  the 
requirements  and  conditions  under 
which  commercial  and  private  radio 
stations  may  be  licensed  in  the  Wireless 
Telecommimications  Services.  The 
provisions  of  this  subpart  contain 
additional  pertinent  information  for 
current  and  prospective  licensees 
specific  to  the  220-222  MHz  band. 
«        •        •        *        * 

359.  Section  90.705  is  revised  to  read 
as  follows: 

§  90.705    Forms  to  be  used. 

Phase  II  applications  for  EA,  Regional, 
or  Nationwide  radio  facilities  imder  this 
subpart  must  be  prepared  in  accordance 
with  §§  90.1009  and  90.1013  of  this 
part.  Phase  II  applications  for  radio 
facilities  operating  on  public  safety/ 
mutual  aid  channels  (Channels  161 
through  170)  or  emergency  medical 
channels  (Channels  181  through  185) 
under  this  subpart  must  be  prepared  on 
FCC  Form  601  and  submitted  or  filed  in 
accordance  with  §  1.913  of  this  chapter. 


360.  Section  90.711  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  removing  paragraph  (a)(5)  to  read  as 
follows: 

§  90.71 1    Processing  of  Phase  II 
applications. 

(a)  Phase  II  applications  for 
authorizations  on  Channels  166  through 
170  and  Channels  181  through  185  will 
be  processed  on  a  first-come,  first- 
served  basis.  When  multiple 
applications  are  filed  on  the  same  day 
for  these  frequencies  in  the  same 
geographic  area,  and  insufficient 
frequencies  are  available  to  grant  all 
applications  (i.e.,  if  all  applications 
were  granted,  violation  of  the  station 
separation  provisions  of  §  90.723(k)  of 
this  part  would  result),  these 
applications  will  be  considered 
mutually  exclusive. 
«        *        »        *        * 

361.  Section  90.733  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§  90.733    Permissible  operations. 

•         •         •         *         • 

(h)*  *  * 

(2)  Operate  only  at  temporary 
locations  in  accordance  with  the 
provisions  of  §  1.931  of  this  chapter; 


Table 


362.  Section  90.737  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  90.737    Supplemental  reports  required  of 
Phase  I  licenses. 


(d)  Except  for  Hcensees  of  nationwide 
systems,  all  licensees  must  report 
whether  construction  of  the  facility  has 
been  completed  in  accordance  with 
§1.947  of  this  chapter. 

(e)  All  reports  must  be  filed  in 
accordance  with  §  1.913  of  this  chapter. 

363.  Section  90.741  is  revised  to  read 
as  follows: 

§  .90.741    Urt>an  areas  for  Ptiase  I 
nationwide  systems. 

Licensees  of  Phase  I  nationwide 
systems  must  construct  base  stations,  or 
fixed  stations  transmitting  on 
ft«quencies  in  the  220-221  MHz  band, 
in  a  minimum  of  28  of  the  urban  areas 
fisted  in  the  following  Table  within  ten 
years  of  initial  license  grant.  A  base 
station,  or  fixed  station,  is  considered  to 
be  within  one  of  the  listed  urban  areas 
if  it  is  within  60  kilometers  (37.3  miles) 
of  the  specified  coordinates  (coordinates 
are'referenced  to  North  American 
Datum  1983  (NAD83)). 


Urban  area 


New  Yorl<,  New  York-Northeastern  New  Jersey 

Los  Angeles-Long  Beach,  California  

Chicago,  llllnois-Northwestem  Indiana  

Philadelphia,  Pennsylvania/New  Jersey  

Detroit,  Michigan  

Boston,  Massachusetts 

San  FranciscoOakland,  California  

Washington,  DC/MarylandA/irginia  

Dallas-Fort  Worth,  Texas  

Houston,  Texas 

St  Louis,  Missouri/Illinois 

Miami,  Florida 

Pittsburgh,  Pennsylvania 

Baltimore,  Maryland  

Minneapolis-St  Paul,  Minnesota  

Cleveland,  Ohio 

Atlanta,  Georgia 

San  Diego,  California 

Denver,  Colorado 

Seattle-Everett,  Washington  

Milwaukee,  Wisconsin 

Tampa,  Fkjrida 

Cincinnati,  Ohio/Kentucky 

Kansas  City,  Missouri/Kansas  

Buffak),  New  York 

Phoenix,  Arizona 

San  Jose,  California 

Indianapolis,  Indiana 

New  Orleans,  Louisiana 

Portland,  Oregon/Washington 

Columbus,  Ohio  

hiartford,  Connecticut  

San  Antonio,  Texas 


North  latitude 


40" 
34" 
41° 
39° 
42° 
42° 
37° 
38° 
32° 
29° 
38° 
25° 
40° 
39° 
44° 
41° 
33° 
32° 
39° 
47° 
43° 
27° 
39° 
39° 
42° 
33° 
37° 
39° 
29° 
45° 
39° 
41° 
29° 


45' 
03' 
52' 
56' 
19' 
21' 
46' 
53' 
47' 
45- 
37' 
46' 
26' 
17' 
58' 
29- 
45' 
42- 
44' 
36' 
02' 
56' 
06' 
04' 
52' 
27' 
20' 
46' 
56' 
31' 
57' 
46' 
25' 


06.4" 
15.0" 
28.1  " 
58.4" 
48.1  " 
24.4" 
38.7" 
51.4" 
09.5" 
26.8" 
452" 
38.4" 
192" 
26.4" 
56.9" 
512" 
10.4" 
532" 
58.0" 
31.4" 
19.0" 
59.1" 
072" 
56.0" 
522" 
122" 
15.8" 
072" 
53.7" 
05.4" 
472" 
12.4" 
37.8" 


West  longitude 


73°  59'  37.5" 
118°  14' 31.3" 
87°  38'  22.2" 
75°  09'  19.6" 
83°  02'  56.7" 
71°  03' 23.2" 
122*  24'  43.9" 
77°  00"  31.9" 
96°  47'  38.0" 
95°  21' 37.8" 
90°  12' 22.4" 
80°  11312" 
79°  59'  592" 
76°  36'  43.9" 
93°  15' 43.8" 
81°  41' 49.5" 
84°  23'  36.7" 
1 17°  09' 24.1" 
104°  59' 23.9" 
122°  20"  16.5" 
87°  54' 15.3" 
82°  27'  24.3" 
84°  30'  34.8" 
94°  35'  20.8" 
78°  52- 20.1" 
112°  04' 30.5" 
121°  53' 27.8" 
86°  09-  46.0" 
90°  04'  10.3" 
122*  40-  39.3" 
83°  00"  16.7" 
72°  40-  47.3" 
98°  29"  07.1" 
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Table— Continued 


Urban  area 


Rochester,  New  York 

Sacramento,  California 

Memphis,  Tennessee/Arkansas/Mississippi 

LouisviHe,  Kentucky/Indiana 

ProvkJence-Pawtucket-Warwick,  RI/MA  .... 

Salt  Lake  City,  Utah 

Dayton,  Ohio  

Birmingham,  AJabama 

Bridgeport,  Connectkxit 

Ntorlolk-Portsmouth,  Virginia  

Albany-Schenectady-Troy,  New  York 

Oklahoma  City,  Oklahoma 

.  Nashville-Davklson,  Tennessee 

Toledo,  Ohk)/Michigan  

New  Haven,  Connecticut  

HofH)lulu,  Hawaii  

Jacksonville,  Florida 1!""..! 

Akron,  Ohio  ["'^ 

Syracuse,  New  Yori<  ."'."." 

Worcester,  Massachusetts 

Tulsa,  Oklatwma 

Allentown-BethlehenvEaston,  PA/NJ 

Rchmond,  Virginia 

Orlando,  Ftorida  .,[[[ 

Chariotte,  North  Carolina  ..."!"!!."...." 

SpringfieW-Chicopee-Hotyoke,  MA/CT  

Grand  RapkJs,  Michigan  

Omaha,  Nebraska/towa  

Youngstown-Warren,  Ohk) '"1".^ 

Greenville,  South  Carolina 

Rint,  Mkrfiigan 

Wilmington,  Delaware/New  Jersey/Marylarid 

Raleigh-Durham/North  Carolina 

West  Palm  Beach.  Ftorida  

Oxnard-Simi  VaHey-Ventura.  Califomia  

Fresno,  Ca/ifomia 

Austin,  Texas  "." 

Tucson.  Arizona  [["][ 

Lansing,  Mrchigan  !."""!.""!."!!"! 

Knoxvflle,  Tennessee 

Baton  Rouge.  Louisiana "„, 

B  Paso.  Texas "'" 

Tacoma.  Washington  !.!."!.""!!"." 

Mobile,  Alabama  

Harrisburg.  Pennsylvania 

Albuquerque.  New  Mexico „ 

Carrton,  Ohio "^ 

Chattanooga,  Tennessee/Georgia 

Wichita.  Kansas  '."."" 

Charleston,  South  Carolina !."."!".".".....""! 

San  Juan.  Puerto  Rkx) 

Little  Rock-North  Little  Rock,  Arkansas  " 

Las  Vegas.  Nevada 

Columbia.  South  Carolina ".."."!."." 

Fort  Wayne,  Indiana 

BakersfieW,  California  ""!H...7 

Davenport-Rock  Island-Moline,  lA/IL  

Shreveport.  Louisiana  

Des  Moines,  Iowa  

Peoria.  Ilfinois !."!!!!!!""!!. 

Newport  News-Hsmipton,  Virginia  ..."!!.."!!"!!!!! 

Jackson.  Mississippi 

Augusta.  Georgia/South  Carolina  ...."."!"!!!!"!" 

Spokane.  Washington 

Cofpus  Christi,  Texas  """' 

MadBon.  Wisconsin  „...."!!..". 

Cokxado  Springs,  Cotorado 


North  latitude 


35° 
38° 
41° 


33° 
41° 
36° 
42° 
35° 
36° 
41° 
41° 
21° 
30° 
41° 


43°  09' 41.2" 
38°  34'  56.7" 
08'  46.3" 
14'  47.3" 
49'  32.4" 
40°  45'  22.8" 
39°  45'  32.2" 
31' 01.4" 
10' 49.3" 
51'  10.5" 
39' 01.3" 
28'  26.2" 
09'  33.2" 
39'  14.2" 
18'  25.3" 
18' 48.6" 
19' 44.9" 
05'  00.2" 
43°  03'  04.2" 
42°  15' 37.3" 
36°  09'  12.3" 
40°  36' 11.4" 
37°  32'  15.5" 
28°  32'  43.0" 
35°  13'  44.5" 
42°  06' 21.3" 
42°  58'  03.1" 
41°  15' 42.0" 
41°  05'  572" 
34°  50'  50.4" 
43°  00' 50.1" 
39°  44'  46.4" 
35°  46'  38.5" 
26°  42'  37.2" 
34'  12'  00.0" 
36°  44' 11.8" 
30°  16'  09.8" 
32*  13'  15.3" 
42°  44' 01.1" 
35°  57'  39.3" 
30°  26'  58.7" 
31°  45' 36.4" 
47°  14'  58.4" 
30°  41' 36.7" 
40°  15' 43.3" 
35°  06 '01.2" 
40»  47'  50.2" 
35°  02' 41.3" 
41' 30.1" 
46'  35.6" 
18°  27' 52.8" 
34°  44'  42.3" 
36°  10*  19.9" 
34°  OC  02.6" 
41°  04' 212" 
22'  30.9" 
31' 00.1" 
30'  46.5" 
35'  14.0" 
40°  41'  42.1" 
36°  59'  30.5" 
32°  17' 56.5" 
33°  28'  20.5" 
47°  39' 31.6" 
27°  47' 52.1" 
43°  04'  23.0" 
38°  50'  07.0" 


37° 
32° 


35° 
41° 
32° 
41° 


West  longitude 


77'  36'  20.0" 
121°  29' 44.8" 
90°  03'  13.3" 
85°  45'  48.9" 
71°  24' 39.2" 
111°  53' 28.8" 
84°  11' 42.8" 
86°  48'  36.0" 
73°  11' 20.4" 
76°  17'  19.8" 
73°  44'  59.4" 
97°  31' 05.1" 
86°  46'  55.0" 
83°  32'  38.8" 
72°  55'  28.4" 
157°  51' 50.1" 
81°  39' 41.3" 
81°  30' 43.4" 
76°  09' 12.7" 
71°  48' 15.3" 
95°  59'  35.0" 
75°  28'  04.7" 
77°  26'  07.9" 
81°  22' 37.3" 
80°  50'  44.3" 
72°  35'  30.3" 
85°  40'  13.1" 
95°  56' 15.1" 
80°  39' 01.3" 
82°  24'  00.4" 
83°  41' 32.8" 
75°  32'  49.7" 
78°  38'  20.0" 
80°  03' 06.1" 
119°  11' 03.4" 
119°  47' 14.5" 
97°  44'  38.0" 
110°  58' 10.3" 
84°  33'  14.9" 
83°  55'  06.7" 
91°  11' 00.4" 
106°  29' 13.0" 
122°  26'  19.4" 
88"  02' 33.0" 
76°  52'  57.9" 
106°  39' 07.1" 
81°  22'  36.4" 
85°  18' 31.8" 
97°  20' 17.2" 
79°  55'  52.3" 
66°  06'  58.6" 
92°  16'  37.5" 
115°  08' 40.0" 
81°  01' 59.3" 
85°  08'  25.9" 
119°  01' 19.4" 
90°  35'  00.5" 
93°  44'  58.6" 
93°  37'  00.8" 
89°  35'  33.4" 
76°  25'  58.8" 
90°  11' 06.3" 
81°  57'  59.4" 
11 7°  25' 36.8" 
97°  23'  46.0" 
89°  22'  55.4" 
104°  49' 17.9" 


$9a751     Mil 
non-nationwi 


revising  pai 
as  follows: 


Note:  The  geographic  coordinates  are 
originally  &x)m  the  Department  of  Commerce 


publication  of  1947:  "Air-line  Distances 
Between  Cities  in  the  United  States"  and 


firom  data  supplied  by  the  National  Geodetic 
Survey  and  converted  to  the  reference  system 
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West  longitude 


al  Geodetic 
■ence  system 


of  North  American  Datum  1983  using  the 
National  Geodetic  Survey's  NADCON 
program.  The  coordinates  are  determined  by 
using  the  first  city  mentioned  as  the  center 
of  the  urban  area. 

364.  Section  90.751  is  revised  to  read 
as  follows: 

i  90.751    Minor  modiftcations  of  Phase  I, 
non-nationwide  licenses. 

Phase  I  non-nationwide  licensees  will 
be  given  an  opportunity  to  seek 
modification  of  their  license  to  relocate 
their  initially  authorized  base  station, 
i.e.,  locate  their  base  station  at  a  site 
other  than  its  initially  authorized 
location.  The  conditions  under  which 
modifications  will  be  granted  and  the 
procedures  for  applying  for  license 
modifications  are  described  in 
§§90.753,  90.757  and  1.929  of  this 
chapter.  For  CMRS  licensees,  these  ' 
modifications  will  be  treated  as  minor 
modifications  in  accordance  with 
§  1.929  of  this  chapter. 

365.  Section  90.753  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  90.753    Conditions  of  iicense 
modification. 

(d)  The  application  for  a  Phase  I  non- 
inationwide  licensee  proposing  a  base 
station  modification  resulting  in  less 
than  120  km  separation  from  a  co- 
channel  licensee's  initially  authorized 
base  station  will  be  accepted  by  the 
Commission  only  with  the  consent  of 
that  co-channel  licensee,  as  evidenced 
in  a  statement  submitted  concurrently 
with  the  licensee's  application 
submission  on  FCC  Form  601. 

(e)  The  application  of  a  Phase  I  non- 
nationwide  licensee  proposing  a  base 
Station  modification  resulting  in  at  least 
a  120  km  separation  from  each  co- 
channel  licensee's  initially  authorized 
base  station  but  more  than  one-half  the 
distance  over  120  km  toward  any  co- 
chaimel  licensee's  initially  authorized 
base  station  will  be  accepted  by  the 
Commission  only  with  the  consent  of 
that  co-channel  licensee,  as  evidenced 
in  a  statement  submitted  concurrently 
with  the  licensee's  submission  on  FCC 
Form  601. 

§90.755    [Removed] 

366.  Section  90.755  is  removed. 

367.  Section  90.763  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  90.763    EA,  regional  and  nationwide 
system  operations. 

•        »        *        *        * 

(b)*  *  * 

(4)  Upon  request  by  a  licensee  or  the 
Commission,  an  EA  or  regional  licensee 


shall  furnish  the  technical  parameters, 
location  and  coordinates  of  the 
completion  of  the  addition,  removal, 
relocation  or  modification  of  any  of  its 
facilities  within  the  EA  or  region.  The 
EA  or  regional  Ucensee  must  provide 
such  information  within  ten  (10)  days  of 
receiving  written  notification. 
***** 

368.  Section  90.767  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  90.767    Construction  and  tmptementation 
of  EA  and  Regional  licenses. 

***** 

(c)  Licensees  must  notify  the 
Commission  in  accordance  with  §  1.946 
of  this  chapter  of  compliance  with  the 
Construction  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 
***** 

369.  Section  90.769  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  90.769    Construction  and  implementation 
of  nationwide  licenses. 

«        »        •        *        * 

(c)  Licensees  must  notify  the 
Commission  in  accordance  with  §  1.946 
of  this  chapter  of  compliance  with  the 
Construction  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 
***** 

370.  Section  90.911  is  amended  by 
revising  the  third  sentence  and 
removing  the  fourth  sentence  of 
paragraph  (b)(1)  to  read  as  follows: 

§  90.91 1    Partitioned  licenses  and 
disaggregated  spectrum. 

***** 

(b)  •   •   * 

(1)  *   *   *  The  geographic  coordinates 
must  be  specified  in  degrees,  minutes, 
and  seconds  to  the  nearest  second  of 
latitude  and  longitude  and  must  be 
based  upon  the  1983  North  American 
Datum  (NAD83).  *   *   * 
»        *        *        *        » 

371.  Section  90.1013  is  revised  to  read 
as  follows: 

§  90. 1 01 3    Long-form  application  (FCC 
Form  601). 

Each  successful  bidder  for  a  220  MHz 
geographic  area  license  must  submit  a 
long-form  application  (FCC  Form  601) 
in  accordance  with  part  1 ,  subpart  F  of 
this  chapter  within  ten  (10)  business 
days  after  being  notified  by  Public 
Notice  that  it  is  the  winning  bidder. 
Regardless  of  the  number  of  markets 
won,  winning  bidders  will  only  be 
required  to  file  a  single  application. 
Applications  for  220  MHz  geographic 
area  licenses  on  FCC  Form  601  must  be 
submitted  in  accordance  with  §  1.2107 
of  this  chapter,  all  applicable 
procedures  set  forth  in  the  rules  in  this 


part,  and  any  applicable  Public  Notices 
that  the  Commission  may  issue  in 
connection  with  an  auction.  After  an 
auction,  the  Commission  will  not  accept 
long-form  applications  for  220  MHz 
geographic  area  licenses  from  anyone 
other  than  the  auction  winners  and 
parties  seeking  partitioned  licenses 
puftuant  to  agreements  with  auction 
winners  under  §  90.1019  of  this  part. 

372.  Section  90.1019  is  amended  by 
revising  the  section  heading,  revising 
paragraphs  (a),  (b),  and  (c):  by  removing 
paragraph  (d)  and  revising  and 
redesignating  paragraph  (e)  as  paragraph 
(d)  to  read  as  follows: 

§  90.1 01 9    Eligibllity  tor  partitioned 
licenses. 

(a)  Eligibility.  Parties  seeking  approval 
for  partitioning  and  disaggregation  shall 
request  authorization  for  partial 
assigrunent  of  a  license  pursuant  to 
§  1.948  of  this  chapter.  The  Commission 
will  consider  applications  that  propose 
combinations  of  partitioning  and 
disaggregation. 

(1)  Phase  I  non-nationwide  licensees 
mqy  apply  to  partition  their  hcensed 
geographic  service  area  or  disaggregate 
their  Ucensed  spectrum  after 
constructing  their  systems  and  placing 
their  in  operation  or  commencing 
se^ice  in  accordance  with  the 
provisions  in  §  90.725(f)  of  this  part. 

(2)  Phase  I  nationwide  licensees  may 
apply  to  partition  their  licensed 
geographic  service  area  or  disaggregate 
their  licensed  spectrum  after 
constructing  at  least  40  percent  of  the 
geographic  areas  designated  in  their 
applications  in  accordance  with  the 
previsions  in  §  90.725(a)  of  this  part. 

(3)  Phase  II  licensees  may  apply  to 
pcitition  their  licensed  geographic 
service  area  or  disaggregate  their 
licensed  spectrum  at  any  time  following 
the  grant  of  their  licenses. 

(4)  Phase  I  and  Phase  II  licensees 
authorized  to  operate  on  Channels  161 
through  170  or  Charmels  181  through 
185  are  not  eligible  to  partition  their 
geographic  service  area  or  disaggregate 
their  licensed  spectrum. 

(b)  Partitioning.  In  the  case  of 
partitioning,  applicants  and  licensees 
must  file  FCC  Form  603  pursuant  to 
§  1.948  and  list  the  partitioned  service 
area  on  a  schedule  to  the  application. 
The  geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83).  In  the  case  where  an  FCC- 
recognized  service  area  or  county  lines 
are  utilized,  appUcants  need  only  list 
the  specific  area(s)  through  use  of  FCC 
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designations  or  county  names  that 
constitute  the  partitioned  area. 

(c)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term. 

(d)  Construction  requirements.  (1) 
Requirements  for  partitioning.  Parties 
seeking  authority  to  partition  must  meet 
one  of  the  following  construction 
requirements: 

(i)  The  partitionee  may  certify  that  it 
will  satisfy  the  applicable  construction 
requirements  set  forth  in  §§90.767  or 
90.769  of  this  part,  as  appHcable,  for  the 
partitioned  license  area;  or 

(ii)  The  original  licensee  may  certify 
that  it  has  or  will  meet  its  five-year 
construction  requirement  and  will  meet 
the  ten-year  construction  requirement, 
as  set  forth  in  §§  90.767  or  90.769  of  this 
part,  as  applicable,  for  the  entire  license 
area.  In  that  case,  the  partitionee  must 
only  satisfy  the  requirements  for 
"substantial  service."  as  set  forth  in 
§90.743(a){l)  of  this  part,  for  the 
partitioned  license  area  by  the  end  of 
the  original  ten-year  license  term  of  the 
licensee. 

(iii)  Failure  by  any  partitionee  to  meet 
its  respective  construction  requirements 
will  result  in  the  automatic  cancellation 
of  the  partitioned  license  without 
further  Commission  action  [see  §  1.946). 

(2)  Requirements  for  disaggregation. 
Parties  seeking  authority  to  disaggregate 
spectrum  must  certify  in  FCC  Form  601 
which  of  the  parties  will  be  responsible 
for  meeting  the  five-year  and  ten-year 
construction  requirements  for  the 
particular  market  as  set  forth  in 
§§  90.767  or  90.769  of  this  part,  as 
applicable. 

373.  Section  90.1023  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  90.1 023    Certifications,  disclosures, 
records  maintenance  and  audits. 

*        •        *        •        • 

(b)  Long-Form  Applications: 
Certifications  and  Disclosure.  In 
addition  to  the  requirements  in 
§  90.1013i^each  applicant  submitting  a 
long-form  application  (FCC  Form  601) 
for  a  220  MHz  service  geographic  area 
license  and  qualifying  as  a  small 
business  or  very  small  business  shall,  in 
an  exhibit  to  its  long-form  application: 
***** 

PART  95— PERSONAL  RADIO 
SERVICES 

374.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082.  as  amended;  47  U.S.C.  154  and  303. 


375.  All  undesignated  center  headings 
in  Subpart  A-General  Mobile  Radio 
Service  (GMRS)  are  removed. 

376.  Section  95.5  is  revised  to  read  as 
follows: 

§  95.5    License  eligibility. 

An  individual  (one  man  or  one 
woman)  is  eligible  to  obtain,  renew  and 
have  modified  a  GMRS  system  license  if 
that  individual  is  18  years  of  age  or 
older  and  is  not  a  representative  of  a 
foreign  government.  A  non-individual 
(an  entity  other  than  an  individual)  is 
ineligible  to  obtain  a  new  GMRS  system 
license  or  to  make  a  major  modification 
to  an  existing  GMRS  system  license. 
Certain  non-individuals  are  eligible  to 
renew  existing  GMRS  system  licenses. 

377.  Section  95.7  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

§95.7    Channel  sharing. 

(b)  *  *  *  Further,  the  use  of  any 
frequency  at  a  given  geographical 
location  may  be  denied  when,  in  the 
judgment  of  the  FCC,  its  use  in  that 
location  is  not  in  the  public  interest;  the 
use  of  any  channel  or  channel  pair  may 
be  restricted  as  to  specified  geographical 
areas,  maximum  power,  or  other 
operating  conditions. 

378.  Section  95.21  is  revised  to  read 
as  follows: 

§  95.21    GMRS  system  description. 

A  GMRS  system  is  one  or  more 
transmitting  units  used  by  station 
operators  to  communicate  messages.  A 
GMRS  system  is  comprised  of: 

(a)  One  or  more  station  operators; 

(b)  One  mobile  station  consisting  of 
one  or  more  mobile  units  (see  §  95.23  of 
this  part); 

(c)  One  or  more  land  stations 
(optional); 

(d)  Paging  receivers  (optional);  and 

(e)  Fixed  stations  (optional). 
379.  Section  95.23  is  amended  by 

revising  paragraph  (b)  and  removing 
paragraph  (d)  to  read  as  follows: 

§  95.23    Mobile  station  description. 

***** 

(b)  A  mobile  station  unit  may  transmit 
from  any  point  within  or  over  any  areas 
where  radio  services  are  regulated  by 
the  FCC  except  where  additional 
considerations  apply. 
*        *        *        •        • 

3^0.  Section  95.25  is  amended  by 
reviping  the  introductory  text  of 
paragraph  (a),  and  revising  paragraphs 
(d)(i)(i)  and  (f),  and  removing  and 
reserving  paragraph  (c)  to  read  as 
follows: 


§  95.25    Land  station  description. 

(a)  A  land  station  is  a  unit  which 
transmits  fi-om  a  specific  address  as 
determined  by  the  licensee. 

***** 

(c)  [Reserved) 

(d)*  *  * 

(2)*  *  • 

(i)  South  of  Line  A  or  west  of  Line  C; 


or 


(f)  Each  base  station  and  each  control 
station  with  an  antenna  height  greater 
than  6.1  meters  (20  feet)  must  be 
separately  identified  on  Form  605.  See 
§§  95.25  (d)  and  (e)  and  95.51  of  this 
part. 

381.  Section  95.29  is  amended  by 
revising  paragraph  (a)  and  introductory 
text  of  paragraph  (e),  revising 
paragraphs  (b)  and  (e)(2),  and  removing 
and  reserving  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  95.29    Channels  available. 

(a)  For  a  base  station,  fixed  station, 
mobile  station,  or  repeater  station  (a 
GMRS  station  that  simultaneously 
retransmits  the  transmission  of  another 
GMRS  station  on  a  different  channel  or 
channels),  the  licensee  of  the  GMRS 
system  must  select  the  transmitting 
channels  or  channel  pairs  for  the 
stations  in  the  GMRS  system  from  the 
following  462  MHz  channels: 

462.5500,  462.5750,  462.6000, 
462.6250,  462.6500,  462.6750.  462.7000 
and  462.7250. 

(b)  For  a  mobile  station  control 
station,  or  fixed  station  operated  in  the 
duplex  mode,  the  following  467  MHz 
channels  may  be  used  only  to  transmit 
communications  through  a  repeater 
station  and  for  remotely  controlling  a 
repeater  station.  The  licensee  of  the 
GMRS  system  must  select  the 
transmitting  channels  or  channel  pairs 
for  the  stations  operated  in  the  duplex 
mode,  from  the  following  467  MHz 
channels: 

467.5500,  467.5750,  467.6000, 
467.6250,  467.6500.  467.6750,  467.7000 
and  467.7250. 

(c)  [Reserved) 

(d)  (Reserved] 

(e)  Mobile  stations  in  a  GMRS  system 
licensed  to  an  individual  are  authorized 
to  transmit  on  the  462.6750  MHz/ 
467.6750  MHz  channel  pair  with  the 
following  limitations: 
***** 

(2)  The  frequency  467.675  MHz  may 
be  used  only  for  the  purposes  of 
accessing  and  communicating  through  a 
repeater  station  transmitting  on  462.675 
MHz. 
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§95.31    [Removed] 

382.  Section  95.31  is  removed. 

§95.33    [Amended] 

383.  Section  95.33  is  amended  by 
removing  paragraph  (b). 

§95.35    [Removed] 

384.  Section  95.35  is  removed. 

§95.37    [Removed] 

I    385.  Section  95.37  is  removed. 

§  95.39    [Removed] 

386.  Section  95.39  is  removed. 

;§§  95.41  through  95.43    [Removed] 

'     387.  Sections  95.41  through  95.43  are 
removed. 

388.  Section  95.45  is  revised  to  read 
as  follows: 

§  95.45    Considerations  on  Department  of 
Defense  land  and  in  other  circumstances. 

(a)  The  Department  of  Defense  may 
impose  additional  restrictions  on  a 
station  transmitting  on  its  land.  (Before 

f (lacing  a  station  at  such  a  point,  a 
icensee  should  consult  with  the 
commanding  officer  in  charge  of  the 
I  land.) 

(b)  Additional  restrictions  may  apply 
when  a  land  station  in  a  GMRS  system 
is  located  near  FCC  field  offices,  near 
United  States  borders,  in  quiet  zones,  or 

I  when  it  may  have  a  significant  impact 
:  upon  the  environment.  See  §§  1.923  and 
1.924  of  this  chapter. 

§95.47    [Removed] 

389.  Section  95.47  is  removed. 

§  95.49    [Removed] 

I     390.  Section  95.49  is  removed. 

I     391.  Section  95.51  is  revised  to  read 

as  follows: 

§95.51    Antenna  height 

(a)  Certain  antenna  structures  used  in 
a  GMRS  system  and  that  are  more  than 
60.96  m  (200  ft)  in  height,  or  are  located 
near  or  at  a  public-use  airport  must  be 

'  notified  to  the  FAA  and  registered  with 
the  Commission  as  required  by  part  17 
of  this  chapter. 

(b)  The  antenna  for  a  small  base 
station  or  for  a  small  control  station 
must  not  be  more  than  6.1  meters  (20 
feet)  above  the  ground  or  above  the 
building  or  tree  on  which  it  is  mounted. 

§95.53    [Removed] 

392.  Section  95.53  is  removed. 

§  95.55    [Removed] 

393.  Section  95.55  is  removed. 

§95.57    [Removed] 

394.  Section  95.57  is  removed. 

§  95.59    [Removed] 

395.  Section  95.59  is  removed. 


§  95.61    [Removed] 

396.  Section  95.61  is  removed. 

§§95.71  through  95.73    [Removed] 

397.  Sections  95.71  through  95.73  are 
removed. 

§  95.75    [Removed] 

398.  Section  95.75  is  removed. 

§95.77    [Removed] 

399.  Section  95.77  is  removed. 

§  95.79    [Removed] 

400.  Section  95.79  is  removed. 

§  95.83    [Removed] 

401.  Section  95.83  is  removed. 

§  95.85    [Removed] 

402.  Section  95.85  is  removed. 

§95.87    [Removed] 

403.  Section  95.87  is  removed. 

§95.89    [Removed] 

404.  Section  95.89  is  removed. 

405.  Section  95.101  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  95.101    What  the  license  authorizes, 
(a)  A  GMRS  license  authorizes  a 
GMRS  station  to  transmit  messages  to 
other  GMRS  stations  at  any  geographical 
location  within  or  over  the  territorial 
limits  of  any  area  where  radio  services 
are  regulated  by  the  FCC.  These  points 
are  listed  in  Appendix  A. 
***** 

406.  Section  95.103  is  revised  to  read 
as  follows: 

§95.103    Licensee  duties. 

The  licensee  is  responsible  for  the 
proper  operation  of  the  GMRS  system  at 
all  times.  The  licensee  is  also 
responsible  for  the  appointment  of  a 
station  operator. 

407.  Section  95.105  is  revised  to  read 
as  follows: 

§  95.105    License  term. 

A  license  for  a  GMRS  system  is 
usually  issued  for  a  5-year  term. 

§95.107    [Removed] 

408.  Section  95.107  is  removed. 

§95.109    [Removed] 

409.  Section  95.109  is  removed. 

§95.111    [Removed] 

410.  Section  95.111  is  removed. 

§95.113    [Removed] 

411.  Section  95.113  is  removed. 

412.  Section  95.115  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§95.115    Station  inspection. 

*  *  *  If  an  authorized  FCC 
representative  requests  to  inspect  the 


GMRS  system  records,  the  licensee  must 
make  them  available. 

413.  Section  95.117  is  revised  to  read 
as  follows: 

§  95.1 1 7    Where  to  contact  the  FCC. 

Additional  GMRS  information  may  be 
obtained  from  any  of  the  following 
sources: 

(a)  FCC  National  Call  Center  at  1- 
888-225-5322. 

(b)  FCC  World  Wide  Web  homepage: 
http://www.fcc.gov/wrtb/prs. 

(c)  In  writing,  to  the  FCC,  Attention: 
GMRS,  1270  Fairfield  Road,  Gettysburg, 
PA  17325-7245. 

414.  Section  95.119  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)  and  by  revising 
paragraphs  (b)  and  (d)  to  read  as 
follows: 

§  95.1 1 9    StaUon  identification. 

(a)  Except  as  provided  in  paragraph 
(e),  every  GMRS  station  must  transmit  a 
station  identification: 

***** 

(b)  The  station  identification  is  the 
call  sign  assigned  to  the  GMRS  station 
or  system. 

***** 

(d)  The  station  identification  must  be 
transmitted  in: 

(1)  Voice  in  the  English  language;  or 

(2)  International  Morse  code 
telegraphy. 


§95.121    [Renwved] 
A15.  Section  95.121  is  removed. 

§95.123    [Removed] 

416.  Section  95.123  is  removed. 

§95.125    [Removed] 

417.  Section  95.125  is  removed. 

§^.127    [Removed] 

418.  Section  95.127  is  removed. 

419.  Section  95.129  is  revised  to  read 
as  follows: 

§  95. 1 29    Station  equipment 

Every  station  in  a  GMRS  system  must 
use  transmitters  the  FCC  has  certificated 
for  use  in  the  GMRS.  Write  to  any  FCC 
Field  Office  to  find  out  if  a  particular 
transmitter  has  been  certificated  for  the 
GMRS.  All  station  equipment  in  a 
GMRS  system  must  comply  with  the 
technical  rules  in  Part  95. 

§95.131    [Removed] 

•420.  Section  95.131  is  removed. 

§95.133    [Removed] 

421.  Section  95.133  is  removed. 

422.  Section  95.135  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  revising  paragraph  (d)  to  read  as 
follows:  — 
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§95.135 
power. 


Maximum  authorized  transmitting 


(d)  A  fixed  station  must  transmit  with 
no  more  than  15  watts  output  power. 

*        «        *        •        * 

§95.137    [Removed] 

423.  Section  95.137  is  removed. 

424.  Section  95.139  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 

425.  Section  95.171  is  revised  to  read 
as  follows: 

§95.171    Station  operator  duties. 

When  a  GMRS  station  is  transmitting, 
it  must  have  a  station  operator.  The 
station  operator  must  be  at  the  control 
point  for  that  station.  The  same  person 
may  be  the  operator  for  more  than  one 
station  at  the  same  time.  The  station 
operator  communicates  messages  and 
controls  the  station.  The  station  operator 
must  also  cooperate  in  sharing  each 
channel  with  station  operators  of  other 
stations. 

§95.173    [Removed] 

426.  Section  95.173  is  removed. 

§95.175    [Removed] 

427.  Section  95.175  is  removed. 

§95.177    [Removed] 

428.  Section  95.177  is  removed. 

429.  Section  95.179  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b),  revising 
paragraph  (b)(1).  and  r^oving 
paragraph  (f)  to  read  as  follows: 

§  95. 1 79    individuals  who  may  be  station 
operators. 

(a)  An  individual  GMRS  system 
licensee  may  permit  immediate  family 
members  to  be  station  operators  in  his 
or  her  GMRS  system.  Immediate  family 
members  are  the: 
*        »        *        »        * 

(b)  Only  the  following  persons  may  be 
permitted  to  operate  under  the  authority 
of  a  GMRS  system  licensed  to  a  non- 
individual: 


If  the  GMRS  sys- 
tem licensee  Is: 


(i)  A  partnership 
(ii)  A  corporation 


(iil)  An  associa- 
tion. 

(iv)  A  govern- 
mental unit. 


These  persons  may  be 
station  operators: 


Licensee's  partners  and 
employees. 

Licensee's  officers,  direc- 
tors, members  and  em- 
pioyees. 

Licensee's  members  and 
employees. 

Licensee's  employees. 


430.  Section  95.181  is  amended  by 
removing  paragraphs  (i)  and  (j)  and 


revising  paragraph  (0  and  to  read  as 
follows: 

§95.181    Permissible  communications. 

(f)  A  station  operator  may 
communicate  tone  messages  for 
purposes  of  identification  or  transmitter 
control  in  a  control  link. 

***** 

431.  Section  95.183  is  added  to  read 
as  follows: 

§  95. 1 83    Prohibited  communications. 

(a)  A  station  operator  must  not 
communicate: 

(1)  Messages  for  hire,  whether  the 
remuneration  received  is  direct  or 
indirect; 

(2)  Messages  in  connection  with  any 
activity  which  is  against  Federal,  State, 
or  local  law; 

(3)  False  or  deceptive  njessages; 

(4)  Coded  messages  or  messages  with 
hidden  meanings  ("10  codes"  are 
permissible); 

(5)  Intentional  interference; 

(6)  Music,  whistling,  sound  effects  or 
material  to  amuse  or  entertain; 

(7)  Obscene,  profane  or  indecent 
words,  language  or  meaning; 

(8)  Advertisements  or  offers  for  the 
sale  of  goods  or  services; 

(9)  Advertisements  for  a  political 
candidate  or  political  campaign 
(messages  about  the  campaign  business 
may  be  communicated); 

(10)  International  distress  signals, 
such  as  the  word  "Mayday"  (except 
when  on  a  ship,  aircraft  or  other  vehicle 
in  immediate  danger  to  ask  for  help); 

(11)  Programs  (live  or  delayed) 
intended  for  radio  or  television  station 
broadcast; 

(12)  Messages  which  are  both 
conveyed  by  a  wireline  control  link  and 
transmitted  by  a  GMRS  station; 

(13)  Messages  (except  emergency 
messages)  to  any  station  in  the  Amateur 
Radio  Service,  to  any  unauthorized 
station,  or  to  any  foreign  station; 

(14)  Continuous  or  uninterrupted 
transmissions,  except  for 
communications  involving  the 
immediate  safety  of  life  or  property; 

(15)  Messages  for  public  address 
systems. 

(b)  A  station  operator  in  a  GMRS 
system  licensed  to  a  telephone 
answering  service  must  not  transmit  any 
communications  to  customers  of  the 
telephone  answering  service. 

432.  Appendix  A  to  subpart  A  of  part 
95  is  revised  to  read  as  follows: 

Appendix  A  to  Subpart  A  to  Part  95— 
Locations  Where  GMRS  Is  Regulated  bv  the 
FCC 


of  the  50  United  States,  District  of  Columbia, 
Caribbean  Insular  areas  (Commonwealth  of 
Puerto  Rico,  United  States  Vii^in  Islands  (50 
islets  and  cays)  and  Navassa  Island),  and 
lohnston  Island  (Islets  East,  Johnston,  North 
and  Sand)  and  Midway  Island  (Islets  Eastern 
and  Sand)  in  the  Pacific  Insular  areas. 

In  ITU  Region  3,  the  GMRS  is  regulated  by 
the  Commission  within  the  Pacific  Insular 
territorial  limits  of  American  Samoa  (seven 
islands).  Baker  Island.  Commonwealth  of 
Northern  Mariana  Islands,  Guam  Island, 
Hoyvland  Island,  Jarvis  Island.  Kingman  Reef, 
Palmyra  Island  (more  than  50  islets),  and 
Wake  Island  (Islets  Peale,  Wake  and  Wilkes). 

Appendix  B  to  Subpart  A  [Removed] 

433.  Appendix  B  to  subpart  A  of  part  95 
is  removed. 

§95.192    [Amended] 

434.  Section  95.192  is  amended  by 
removing  and  reserving  paragraphs  (b)  and 
(c). 

435.  SecUon  95.217  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  95.21 7    (R/C  Rule  1 7)  May  I  operate  my  R/ 
C  station  transmitter  by  remote  control? 

***** 

(b)  You  may  operate  an  R/C  transmitter  by 
wireline  remote  control  if  you  obtain  specific 
approval  in  writing  torn  the  FCC.  To  obtain 
FCC  approval,  you  must  show  why  you  need 
to  operate  your  station  by  wireline  remote 
control.  If  you  receive  FCC  approval,  you 
must  keep  the  approval  as  part  of  your 
station  records.  See  R/C  Rule  24,  §95.224. 
***** 

436.  Section  95.225  is  revised  to  read  as 
follows: 

§  95.225    (R/C  Rule  25)  How  do  I  contact 
the  FCC? 

(a)  FCC  National  Call  Center  at  1-888-225- 
5322. 

(b)  FCC  World  Wide  Web  homepage:  http:/ 
/www. fcc.gov. 

(c)  In  writing,  to  FCC,  Attention:  R/C,  1270 
Fairfield  Road,  Gettysburg,  PA  17325-7245. 

437.  Section  95.419  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  95.419    (CB  Rule  19)  May  i  operate  my  CB 
station  transmitter  by  remote  control? 

***** 

(b)  You  may  operate  a  CB  transmitter  by 
wireline  remote  control  if  you  obtain  specific 
approval  in  writing  from  the  FCC.  To  obtain 
FCC  approval,  you  must  show  why  you  need 
to  operate  your  station  by  wireline  remote 
control.  If  you  receive  FCC  approval,  you 
must  keep  the  approval  as  part  of  your 
station  records.  See  CB  Rule  27,  §95.427. 
***** 

438.  Section  95.428  is  revised  to  read  as 
follows: 

§95.428    (CB  Rule  28)  How  do  I  contact  the 
FCC? 


In  ITU  Region  2,  the  GMRS  is  regulated  by 
the  Commission  within  the  territorial  limits 


(a)  FCC  National  Call  Center  at  1-888-225- 
5322. 

(b)  FCC  World  Wide  Web  homepage:  http:/ 
/www. fcc.gov. 
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(c)  In  writing,  to  FCC,  Attention:  CB,  1270 
Fairfield  Road.  Gettysburg,  PA  17325-7245. 

439.  Section  95.801  is  revised  to  read  as 
follows: 

§95.801    Scope. 

this  subpart  sets  out  the  regulations 
governing  the  licensing  and  operation  of  an 
Interactive  Video  and  Data  Service  (218-219 
MHz  Service)  system.  This  subpart 
supplements  Part  1,  Subpart  F,  which 
establishes  the  requirements  and  conditions 
under  which  commercial  and  private  radio 
stations  may  be  licensed  and  used  in  the 
Wireless  Telecommunications  Services.  The 
provisions  of  this  subpart  contain  additional 
pertinent  information  for  current  and 
prospective  licensees  specific  to  the  services 
governed  by  this  Part  95. 

440.  Section  95.811  is  amended  by  revising 
paragraph  (a)  and  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

§  95.81 1     License  requirements. 

(a)  Each  218-219  MHz  Service  system  must 
be  licensed  in  accordance  with  Part  1, 
Subpart  F  of  this  chapter. 

(b)  *  *  *  All  other  CTSs  must  be 
'individually  licensed  to  the  system  licensee 
in  accordance  with  Part  1 ,  Subpart  F  of  this 
chapter. 

*         •         *         •         • 

441.  Section  95.815  is  revised  to  read  as 
ifoUows: 

1 95.815    License  application. 

(a)  In  addition  to  the  requirements  of  Part 
1,  Subpart  F  of  this  chapter,  each  application 
for  an  218-219  MHz  Service  system  license 
must  include  a  plan  showing  how  the 
applicant  intends  to  minimize  co-channel 
interference  and  interference  to  adjacent 
channel  users  and  a  showing  that  the 
proposed  system  will  provide  coverage  (39 
dBu)  to  at  least  50  percent  of  the  population 
(1990  census)  or  land  area  within  the  service 
area. 

(b)  In  addition  to  the  requirements  of  Part 
1,  Subpart  F  of  this  chapter,  each  request  by 
an  218-219  MHz  Service  system  licensee  to 
add,  delete,  or  modify  an  individually 
licensed  GTS  (the  CTS  antenna  exceeds  6.1 
m  (20  feet)  (see  §95. 811(b)  of  this  part))  must 
Include  a  description  of  the  system  after  the 
proposed  addition,  deletion,  or. 
modifications,  including  the  population  in 
the  service  area,  the  number  of  component 
CTSs,  and  an  explanation  of  how  the  system 
will  satisfy  the  service  requirements 
specified  in  §  95.831  of  this  part. 

442.  Section  95.816  is  amended  by  revising 
,  paragraph  (c)(2)(ii)  to  read  as  follows: 

§  95.81 6    Competitive  bidding  proceedings. 

***** 
,      (c)  •   •   • 

(2)*   •  * 

(ii)  Applicants  must  submit  a  long-form 
application  (FCC  Form  601)  within  ten  (10) 
business  days  after  being  notified  that  it  is 
the  winning  bidder  for  a  license.  See 
§  1.2107(c)  and  (d)  of  this  chapter. 


§95.817    [Removed] 

443.  Section  95.817  is  removed. 


444.  Section  95.819  is  amended  by  revising 
the  first  sentence  of  paragraph  (c)  to  read  as 
follows: 

§  95.81 9    Ucense  transferability. 

***** 

(c)  Once  the  five  year  construction 
benchmark  has  been  met,  licensees  of  218- 
219  MHz  Service  systems  that  were  not 
acquired  through  competitive  bidding  may 
transfer,  sell,  assign,  or  give  the  218-219 
MHz  Service  system  licenses  together  with 
all  of  its  comfKjnent  CTS  licenses  to  any 
other  entity  in  accordance  with  the 
provisions  of  §1.948.*   *   ' 

§  95.821    [Renwved] 

445.  Section  95.821  is  removed. 

§  95.833    [Amended] 

446.  Section  95.833  is  amended  by 
removing  the  second  sentence  of  the 
introductory  text  of  paragraph  (b). 

§§  95.839  througii  95.841    [Removed] 

447.  Sections  95.839  through  95.841  are 
removed. 

PART  97— AMATEUR  RADIO  SERVICE 

448.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  154  and  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended:  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

449.  Section  97.3  is  amended  by 
removing  the  numbers  in  front  of  each 
defined  term  in  the  definitions  and 
inserting  new  definitions  for  CEPT 
radio-amateur  license,  lARP,  and  ULS 
(Universal  Licensing  System)  to  read  as 
follows: 

§97.3    Definitions 

CEPT  radio-amateur  Ucense.  A 
license  issued  by  a  country  belonging  to 
the  European  Conference  of  Postal  and 
Telecommunications  Administrations 
(CEPT)  that  has  adopted 
Recommendation  T/R  61-01  (Nice  1985. 
revised  in  Paris  1992  and  by 
correspondence  August  1992). 

lARP.  International  Amateur  Radio 
Permit.  A  document  issued  pursuant  to 
the  terms  of  the  Inter- American 
Convention  on  an  International  Amateur 
Radio  Permit  by  a  country  signatory  to 
that  Convention,  other  than  the  United 
States.  Montrouis,  Haiti.  AG/doc.3216/ 
95. 

ULS  (Universal  Licensing  System). 
The  consolidated  database,  application 
filing  system  and  processing  system  for 
all  Wireless  Telecommunications 
Services. 

450.  Section  97.5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (b),  (c)  and 
(d)  and  adding  paragraph  (e)  to  read  as 
follows: 


§  97.5    Station  license  grant  required. 

(a)  The  station  apparatus  must  be 
under  the  physical  control  of  a  person 
named  in  an  amateur  station  license 
grant  on  the  ULS  consolidated  license 
database  or  a  person  authorized  for  alien 
reciprocal  operation  by  §  97.107  of  this 
part,  before  the  station  may  transmit  on 
any  amateur  service  frequency  from  any 
pl^ce  that  is: 
***** 

[b)  The  types  of  station  license  grants 
are: 

(1)  An  operator/primary  station 
license  grant.  One,  but  only  one, 
operator/primary  station  license  grant 
may  be  held  by  any  one  person.  The 
primary  station  license  is  granted 
together  with  the  amateur  operator 
license.  Except  for  a  representative  of  a 
foreign  government,  any  person  who 
qualifies  by  examination  is  eligible  to 
apply  for  an  operator/primary  station 
license  grant. 

(2)  A  club  station  license  grant.  A  club 
station  license  grant  may  be  held  only 
by  the  person  who  is  the  license  trustee 
designated  by  an  officer  of  the  club.  The 
trustee  must  be  a  person  who  holds  an 
Amateur  Extra,  Advanced,  General, 
Technician  Plus,  or  Technician  operator 
license  grant.  The  club  must  be 
composed  of  at  least  four  persons  and 
must  have  a  name,  a  document  of 
organization,  management,  and  a 
primary  purpose  devoted  to  amateur 
service  activities  consistent  with  this 
part. 

(3)  A  military  recreation  station 
license  grant.  A  military  recreation 
station  license  grant  may  be  held  only 
by  the  person  who  is  the  license 
custodian  designated  by  the  official  in 
ch'arge  of  the  United  States  military 
recreational  premises  where  the  station 
is  situated.  The  person  must  not  be  a 
representative  of  a  foreign  government. 
The  person  need  not  hold  an  amateur 
operator  license  grant. 

(4)  A  RACES  station  license  grant.  A 
RACES  station  license  grant  may  be 
held  only  by  the  person  who  is  the 
license  custodian  designated  by  the 
official  responsible  for  the  governmental 
agency  served  by  that  civil  defense 
organization.  The  custodian  must  be  the 
civil  defense  official  responsible  for 
coordination  of  all  civil  defense 
activities  in  the  area  concerned.  The 
custodian  must  not  be  a  representative 
of  a  foreign  government.  The  custodian 
need  not  hold  an  amateur  operator 
license  grant. 

4c)  The  person  named  in  the  station 
license  grant  or  who  is  authorized  for 
alien  reciprocal  operation  by  §  97.107  of 
this  Part  may  use,  in  accordance  with 
the  applicable  rules  of  this  Part,  the 
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transmitting  apparatus  under  the 
physical  control  of  the  person  at  places 
where  the  amateur  service  is  regulated 
by  the  FCC. 

(d)  A  CEPT  radio-amateur  license  is 
issued  to  the  person  by  the  country  of 
which  the  person  is  a  citizen.  The 
person  must  not: 

(1)  Be  a  resident  alien  or  citizen  of  the 
United  States,  regardless  of  any  other 
citizenship  also  held; 

(2)  Hold  an  FCC-issued  amateur 
operator  Ucense  nor  reciprocal  permit 
for  alien  amateur  licensee; 

(3)  Be  a  prior  amateur  service  licensee 
whose  FCC-issued  license  was  revoked, 
suspended  for  less  than  the  balance  of 
the  license  term  and  the  suspension  is 
still  in  effect,  suspended  for  the  balance 
of  the  Ucense  term  and  relicensing  has 
not  taken  place,  or  surrendered  for 
cancellation  following  notice  of 
revocation,  suspension  or  monetary 
forfeiture  proceedings;  or 

(4)  Be  the  subject  of  a  cease  and  desist 
order  that  relates  to  amateur  service 
operation  and  which  is  still  in  effect. 

(e)  An  lARP  is  issued  to  the  person  by 
the  country  of  which  the  person  is  a 
citizen.  The  person  must  not: 

(1)  Be  a  resident  alien  or  citizen  of  the 
United  States,  regardless  of  any  other 
citizenship  also  held; 

(21  Hold  an  FCC-issued  amateur 
oj)erator  Hcense  nor  reciprocal  permit 
for  alien  amateur  licensee; 

(3)  Be  a  prior  amateur  service  licensee 
whose  FCC-issued  license  was  revoked, 
suspended  for  less  than  the  balance  of 
the  license  term  and  the  suspension  is 
still  in  effect,  suspended  for  the  balance 
of  the  license  term  and  relicensing  has 
not  taken  place,  or  surrendered  for 
cancellation  following  notice  of 
revocation,  suspension  or  monetary 
forfeiture  proceedings;  or 

(4)  Be  the  subject  of  a  cease  and  desist 
order  that  relates  to  amateur  service 
operation  and  which  is  still  in  effect. 

451.  Section  97.7  is  revised  to  read  as 
follows: 

§  97.7    Control  operation  required. 

When  transmitting,  each  amateur 
station  must  have  a  control  operator. 
The  control  operator  must  be  a  person: 

(a)  For  whom  an  amateur  operator/ 
primary  station  license  grant  appears  on 
the  ULS  consolidated  licensee  database, 
or 

(b)  Who  is  authorized  for  alien 
reciprocal  operation  by  §  97.107  of  this 
part. 

452.  Section  97.9  is  revised  to  read  as 
follows: 

§97.9    Operator  license  grant 

(a)  The  classes  of  amateur  operator 
license  grants  are:  Novice,  Technician, 


Technician  Plus  (until  such  licenses 
expire,  a  Technical  Class  hcense  granted 
before  February  14.  1991,  is  considered 
a  Technician  Plus  Class  hcense), 
General,  Advanced,  and  Amateur  Extra. 
The  person  named  in  the  operator 
license  grant  is  authorized  to  be  the 
control  operator  of  an  amateur  station 
with  the  privileges  authorized  to  the 
operator  class  specified  on  the  license 
grant. 

(b)  The  person  named  in  an  operator 
license  grant  of  Novice,  Technician, 
Technician  Plus,  General  or  Advanced 
Class,  who  has  properly  submitted  to 
the  administering  VEs,  a  FCC  Form  605 
document  requesting  examination  for  an 
operator  Ucense  grant  of  a  higher  class, 
and  who  holds  a  CSCE  indicating  that 
the  person  has  completed  the  necessary 
examinations  within  the  previous  365 
days,  is  authorized  to  exercise  the  rights 
and  privileges  of  the  higher  operator 
class  until  a  final  disposition  of  the 
appUcation  or  until  365  days  following 
the  passing  of  the  examination, 
whichever  comes  first. 

453.  Section  97.13  is  amended  by 
revising  paragraph  (a)  and  the  last 
sentence  of  paragraphs  (b)  and  (c)(2)  to 
read  as  foUows: 


S  97.1 3    Restrictions  on  station  location. 

(a)  Before  placing  an  amateur  station 
on  land  of  environmental  importance  or 
that  is  significant  in  American  history, 
architecture  or  cultiu^,  the  Ucensee  may 
be  required  to  take  certain  actions 
prescribed  by  §§  1.1305-1.1319  of  this 
chapter. 

(b)  •   *   •  Geographical  coordinates  of 
the  facilities  that  require  protection  are 
Usted  in  §  0.121(c)  of  this  chapter. 

(c)  •  *   • 

(2)  *  *  *  Further  information  on 
evaluating  compliance  with  these  limits 
can  be  found  in  the  OET  Bulletin 
Number  65.  "Evaluating  CompUance 
with  FCC-Specified  GuideUnes  for 
Human  Exposure  to  Iladio  Frequency 
Electi-omagnetic  Fields." 

454.  Section  97.15  is  revised  to  read 
as  follows: 

§  97.15    Station  antenna  structures. 

Owners  of  certain  antenna  structures 
more  than  60.96  meters  (200  feet)  above 
ground  level  at  the  site  or  located  near 
or  at  a  pubUc  use  airport  must  notify  the 
Federal  Aviation  Administration  and 
register  with  the  Commission  as 
required  by  Part  17  of  tiiis  chapter. 

455.  Section  97.17  is  revised  to  read 
as  follows: 

S  97.17    Application  for  new  license  grant 
(a)  Any  quaUfied  person  is  eligible  to 
apply  for  a  new  operator/primary 
station,  club  station  or  military 


recreation  station  Ucense  grant.  No  new 
Ucense  grant  will  be  issued  for  a  RACES 
station. 

(b)  Each  appUcation  for  a  new 
amateur  service  Ucense  grant  must  be 
filed  vdth  the  FCC  as  follows: 

(1)  Each  candidate  for  an  amateur 
radio  operator  Ucense  which  requires 
the  appUcant  to  pass  one  or  more 
examination  elements  must  present  the 
administering  VEs  with  all  information 
required  by  the  rules  prior  to  the 
examination.  The  VEs  may  collect  the 
information  required  by  these  rules  in 
any  maimer  of  their  choosing,  including 
creating  their  owm  forms.  Upon 
completion  of  the  examination,  the 
administering  VEs  wiU  immediately 
grade  the  test  papers  and  will  then  issue 
a  certificate  for  successful  completion  of 
an  amateur  radio  op>erator  examination 
(CSCE)  if  the  appUcant  is  successful. 
The  VEs  will  send  all  necessary 
information  regarding  the  candidate  to 
the  Volunteer-Examiner  Coordinator 
(VEC)  coordinating  the  examination 
session.  AppUcations  filed  with  the 
Commission  by  VECs  must  be  filed  in 
an  electronic  batch  file. 

(2)  For  a  new  club  or  military 
recreation  station  Ucense  grant,  each 
appUcant  must  present  all  information 
required  by  the  rules  to  an  amateur 
radio  organization  having  tax-exempt 
status  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  that 
provides  voluntary,  uncompensated  and 
unreimbursed  services  in  providing  club 
and  miUtary  recreation  station  call  signs 
{'•Club  Station  Call  Sign 
Administrator")  who  must  submit  the 
information  to  the  FCC  in  an  electronic 
batch  file.  The  Club  Station  Call  Sign 
Administrator  may  collect  the 
information  required  by  these  rules  in 
any  maimer  of  their  choosing,  including 
creating  their  owm  forms.  The  Club 
Station  Call  Sign  Administrator  must 
retain  the  appUcants  information  for  at 
least  15  months  and  make  it  available  to 
the  FCC  upon  request.  The  FCC  will 
issue  pubUc  announcements  Usting  the 
qualified  organizations  that  have 
completed  a  pilot  autogrant  batch  filing 
project  and  are  authorized  to  serve  as  a 
Club  Station  Call  Sign  Administrator. 

(c)  No  person  shall  obtain  or  attempt 
to  obtain,  or  assist  another  person  to 
obtain,  or  attempt  to  obtain,  an  amateur 
service  Ucense  grant  by  fi-audulent 
means. 

(d)  One  unique  call  sign  will  be 
shown  on  the  Ucense  grant  of  each  new 
primary,  club  and  miUtary  recreation 
station.  The  call  sign  wiU  be  selected  by 
the  sequential  call  sign  system. 

456.  Section  97.19  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  and 
(d)(1)  to  read  as  follows: 
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nt.  No  new 
or  a  RACES 


§97.19    Application  for  a  vanity  caii  sign. 

(a)  The  person  named  in  an  operator/ 
primary  station  license  grant  or  in  a  club 
station  license  grant  is  eligible  to  make 
application  for  modification  of  the 
license  grant,  or  the  renewal  thereof,  to 
show  a  call  sign  selected  by  the  vanity 
call  sign  system.  RACES  and  mihtary 
recreation  stations  are  not  eligible  for  a 
vanity  call  sign. 

(b)  Each  application  for  a 
modification  of  an  operator/primary  or 
club  station  license  grant,  or  the  renewal 
thereof,  to  show  a  call  sign  selected  by 
the  vanity  call  sign  system  must  be  filed 
in  accordance  with  §  1.913  of  this 
chapter. 

(cj  Unassigned  call  signs  are  available 
to  the  vanity  call  sign  system  with  the 
following  exceptions: 

(1)  A  call  sign  shown  on  an  expired 
license  grant  is  not  available  to  the 
vanity  call  sign  system  for  2  years 
i  following  the  expiration  of  the  license. 
!     (2)  A  call  sign  showm  on  a 
surrendered,  revoked,  set  aside, 
canceled,  or  voided  license  grant  is  not 
available  to  the  vanity  call  sign  system 
for  2  years  following  the  date  such 
action  is  taken. 

(3)  Except  for  an  applicant  who  is  the 
spouse,  child,  grandchild,  stepchild, 
parent,  grandparent,  stepparent,  brother, 
sister,  stepbrother,  stepsister,  aunt, 
uncle,  niece,  nephew,  or  in-law,  and 
Except  for  an  applicant  who  is  a  club 
Station  license  trustee  acting  with  the 
written  consent  of  at  least  one  relative, 
as  listed  above,  of  a  person  now 
deceased,  the  call  sign  shovsm  on  the 
license  of  person  now  deceased  is  not 
"  available  to  the  vanity  call  sign  system 
for  2  years  following  the  person's  death, 
I  or  for  2  years  following  the  expiration 
''  bf  the  license  grant,  whichever  is 
sooner. 

(d)*  *  * 

(1)  The  applicant  must  request  that 
the  call  sign  shown  on  the  license  grant 
be  vacated  and  provide  a  list  of  up  to 
25  call  signs  in  order  of  preference. 
«        *        *        »        * 

457.  Section  97.21  is  revised  to  read 
as  follows: 

f  97.21    Application  for  a  modified  or 
renewed  license  grant 

(a)  A  person  holding  a  valid  amateur 
station  Ucense  grant: 

(1)  Must  apply  to  the  FCC  for  a 
modification  of  the  license  grant  as 
necessary  to  show  the  correct  mailing 
address,  licensee  name,  club  name, 
license  trustee  name  or  license 
custodian  name  in  accordance  with 
§  1.913  of  this  chapter.  For  a  club, 
military  recreation  or  RACES  station 
license  grant,  it  must  be  presented  in 
document  form  to  a  Club  Station  Call 


Sign  Administrator  who  must  submit 
the  information  thereon  to  the  FCC  in  an 
electronic  batch  file.  The  Club  Station 
Call  Sign  Administrator  must  retain  the 
collected  information  for  at  least  15 
months  and  make  it  available  to  the  FCC 
upon  request. 

(2)  May  apply  to  the  FCC  for  a 
modification  of  the  operator/primary 
station  license  grant  to  show  a  higher 
operator  class.  Applicants  must  present 
the  administering  VEs  with  all 
information  required  by  the  rules  prior 
to  the  examination.  The  VEs  may  collect 
the  information  required  by  these  rules 
in  any  manner  of  their  choosing, 
including  creating  their  own  forms. 
Upon  completion  of  the  examination, 
the  administering  VEs  will  immediately 
grade  the  test  papers  and  will  then  issue 
a  certificate  for  successful  completion  of 
an  amateiu  radio  operator  examination 
(CSCE)  if  the  applicant  is  successful. 
The  VEs  will  send  all  necessary 
information  regarding  the  candidate  to 
the  Volxmteer-Examiner  Coordinator 
(VEC)  coordinating  the  examination 
session.  Applications  filed  with  the 
Commission  by  VECs  must  be  filed  in 
an  electronic  batch  file. 

(3)  May  apply  to  the  FCC  for  renewal 
of  the  license  grant  for  another  term  in 
accordance  with  §  1.913  of  this  chapter. 

(i)  For  a  station  hcense  grant  showing 
a  call  sign  obtained  through  the  vanity 
call  sign  system,  the  application  must  be 
filed  in  accordance  with  §  97.19  of  this 
Part  in  order  to  have  the  vanity  call  sign 
reassigned  to  the  station. 

(ii)  For  a  primary  station  license  grant 
showing  a  call  sign  obtained  through  the 
sequential  call  sign  system,  and  for  a 
primary  station  license  grant  showing  a 
call  sign  obtained  through  the  vanity 
call  sign  system  but  whose  grantee  does 
not  want  to  have  the  vanity  call  sign 
reassigned  to  the  station,  the  application 
must  be  filed  with  the  FCC  in 
accordance  with  §  1.913  of  this  chapter. 
When  the  application  has  been  received 
by  the  FCC  on  or  before  the  license 
expiration  date,  the  hcense  operating 
authority  is  continued  until  the  final 
disposition  of  the  appUcation. 

(lii)  For  a  RACES  station  license  grant, 
for  a  club  station  or  miUtary  recreation 
station  license  grant  showing  a  call  sign 
obtained  throu^  the  sequential  call 
sign  system,  and  for  a  club  or  military 
recreation  station  license  grant  showing 
a  call  sign  obtained  throu^  the  vanity 
call  sign  system  but  whose  grantee  does 
not  want  to  have  the  vanity  call  sign 
reassigned  to  the  station,  the  apphcation 
must  be  presented  in  dociunent  form  to 
a  Club  Station  Call  Sign  Administrator 
who  must  submit  the  information  . 
thereon  to  the  FCC  in  an  electronic 
batch  file.  The  Club  Station  Call  Sign 


Administrator  must  retain  the  collected 
information  for  at  least  15  months  and 
make  it  available  to  the  FCC  upon 
request. 

(d)  a  person  whose  amateur  station 
license  grant  has  expired  may  apply  to 
the  FCC  for  renewal  of  the  license  grant 
for  another  term  during  a  2  year  filing 
gr^ce  period.  The  application  must  be 
received  at  the  address  specified  above 
prior  to  the  end  of  the  grace  period. 
Unless  and  until  the  license  grant  is 
renewed,  no  privileges  in  this  Part  are 
conferred. 

(c)  A  call  sign  obtained  under  the 
sequential  or  vanity  call  sign  system 
will  be  reassigned  to  the  station  upon 
renewal  or  modification  of  a  station 
license. 

458.  Section  97.23  is  revised  to  read 
as  follows: 

§97.23    Mailing  address. 

Each  license  grant  must  show  the 
grantee's  correct  name  and  mailing 
address.  The  mailing  address  must  be  in 
an  area  where  the  amateur  service  is 
regulated  by  the  FCC  and  where  the 
grantee  can  receive  mail  delivery  by  the 
United  States  Postal  Service.  Revocation 
of  the  station  license  or  suspension  of 
the  operator  license  may  result  when 
correspondence  from  the  FCC  is 
returned  as  undeUverable  because  the 
grantee  failed  to  provide  the  correct 
mauling  address. 

459.  Section  97.25  is  revised  to  read 
as  follows: 

§97.25    Ucense  term. 

An  amateur  service  license  is 
normally  granted  for  a  10-year  term. 

460.  Section  97.27  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§  97.27    FCC  modification  of  station  license 
grant 

(a)  The  FCC  may  modify  a  station 
Ucense  grant,  either  for  a  limited  time  or 
for  the  duration  of  the  term  thereof,  if 
it  determines: 

•        *        •        »        » 

461.  Section  97.29  is  revised  to  read 
as  follows: 

§  97.29    Replacement  license  grant 
document 

Each  grantee  whose  amateur  station 
license  grant  dociunent  is  lost, 
mutilated  or  destroyed  may  apply  to  the 
FCC  for  a  replacement  in  accordance 
with  §  1.913  of  this  chapter. 

462.  Section  97.107  is  revised  to  read 
as  follows: 

§  97.107    Reciprocal  operating  authority. 

A  non-citizen  of  the  United  States 
("alien")  holding  an  amateur  service 
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authorization  granted  by  the  alien's 
government  is  authorized  to  be  the 
control  operator  of  an  amateur  station 
located  at  places  where  the  amateur 
service  is  regulated  by  the  FCC, 
provided  there  is  in  effect  a  multilateral 
or  bilateral  reciprocal  operating 
arrangement,  to  which  the  United  States 
and  the  alien's  government  are  parties, 
for  amateur  service  operation  on  a 
reciprocal  basis.  The  FCC  will  issue 
public  announcements  listing  the 
countries  with  which  the  United  States 
has  such  an  arrangement.  No  citizen  of 
the  United  States  or  person  holding  an 
FCC  amateur  operator/primary  station 
license  grant  is  eligible  for  the 
reciprocal  operating  authority  granted 
by  this  section.  The  privileges  granted  to 
a  control  operator  under  this 
authorization  are: 

(a)  For  an  amateur  service  license 
granted  by  the  Government  of  Canada: 

(1)  The  terms  of  the  Convention 
Between  the  United  States  and  Canada 
(TIAS  No.  2508)  Relating  to  the 
Operation  by  Citizens  of  Either  Country 
of  Certain  Radio  Equipment  or  Stations 
in  the  Other  Country: 

(2)  The  operating  terms  and 
conditions  of  the  amateur  service 
license  issued  by  the  Government  of 
Canada;  and 

(3)  The  applicable  rules  of  this  part, 
but  not  to  exceed  the  control  operator 
privileges  of  an  FCC-granted  Amateur 
Extra  Class  operator  license. 

(b)  For  an  amateur  service  license 
granted  by  any  country,  other  than 
Canada,  with  which  the  United  States 
has  a  multilateral  or  bilateral  agreement: 

(1)  The  terms  of  the  agreement 
between  the  alien's  government  and  the 
United  States; 

(2)  The  operating  terms  and 
conditions  of  the  amateur  service 
license  granted  by  the  alien's 
government; 

(3)  The  applicable  rules  of  this  part, 
but  not  to  exceed  the  control  operator 
privileges  of  an  FCC-granted  Amateur 
Extra  Class  operator  license;  and 

(c)  At  any  time  the  FCC  may,  in  its 
discretion,  modify,  suspend  or  cancel 
the  reciprocal  operating  authority 
granted  to  any  person  by  this  section. 

463.  Section  97.119  is  amended  by 
revising  paragraph  (gj  to  read  as  follows: 

§97.119    Station  identification. 
•         *         *         •         * 

(g)  When  the  station  is  transmitting 
under  the  authority  of  §  97.107  of  this 
part,  an  indicator  consisting  of  the 
appropriate  letter-numeral  designating 
the  station  location  must  be  included 
before  the  call  sign  that  was  issued  to 
the  station  by  the  country  granting  the 
license.  For  an  amateur  service  license 


granted  by  the  Government  of  Canada, 
however,  the  indicator  must  be  included 
after  the  call  sign.  At  least  once  during 
each  intercommunication,  the 
identification  aimouncement  must 
include  the  geographical  location  as 
nearly  as  possible  by  city  and  state, 
commonwealth  or  possession. 

464.  Section  97.201  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  97.201    Auxiiiary  station. 

(a)  Any  amateur  station  licensed  to  a 
holder  of  a  Technician,  Technician  Plus, 
General,  Advanced  or  Amateur  Extra 
Class  operator  license  may  be  an 
auxiliary  station.  A  holder  of  a 
Technician,  Technician  Plus,  General, 
Advanced  or  Amateur  Extra  Class 
operator  license  may  be  the  control 
operator  of  an  auxiliary  station,  subject 
to  the  privileges  of  the  class  of  operator 
license  held. 
***** 

465.  Section  97.203  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  97.203    Beacon  station. 

(a)  Any  amateiu-  station  licensed  to  a 
holder  of  a  Technician,  Technician  Plus, 
General,  Advanced  or  Amateur  Extra 
Class  operator  license  may  be  a  beacon. 
A  holder  of  a  Technician,  Technician 
Plus,  General,  Advanced  or  Amateur 
Extra  Class  operator  license  may  be  the 
control  operator  of  a  beacon,  subject  to 
the  privileges  of  the  class  of  operator 
license  held. 


§97.205    [Amended] 

466.  Section  97.205  is  amended  by 
removing  and  reserving  paragraph  (f) 
and  removing  paragraph  (h). 

467.  Section  97.207  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)  and  paragraphs  (h)  and  (i) 
to  read  as  follows: 

§97.207    Space  Station. 

*        •        *        •        * 

(g)  The  license  grantee  of  each  space 
station  must  make  two  written  pre-space 
station  notifications  to  the  International 
Bureau,  FCC,  Washington.  DC  20554. 
Each  notification  must  be  in  accord  with 
the  provisions  of  Articles  11  and  13  of 
the  Radio  Regulations. 
***** 

(h)  The  license  grantee  of  each  space 
station  must  make  a  written  in-space 
station  notification  to  the  International 
Bureau  no  later  than  7  days  following 
initiation  of  space  station  transmissions. 
The  notification  must  update  the 
information  contained  in  the  pre-space 
notification. 

(i)  The  license  grantee  of  each  space 
station  must  make  a  written  post-space 


station  notification  to  the  International 
Bureau  no  later  than  3  months  after 
termination  of  the  space  station 
transmissions.  When  the  termination  is 
ordered  by  the  FCC,  notification  is 
required  no  later  than  24  hours  after 
termination. 

20.  Section  97.301  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  97.301    Auttiorized  frequency  bands. 

***** 

(a)  For  a  station  having  a  control 
operator  who  has  been  granted  a 
Technician,  Technician  Plus,  General, 
Advanced,  or  Amateur  Extra  Class 
operator  license  or  who  holds  a  CEPT 
radio-amateur  license  or  lARP  of  any 
class: 


(b)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
Amateur  Extra  Class  operator  license  or 
who  holds  a  CEPT  radio-amateur  license 
Class  1  license  or  Class  1  lARP: 

•  •        •        •        * 

468.  Section  97.505  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

§  97.505    Element  credit 

(a)*  *  • 

(10)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Novice,  Technician  Plus 
(including  a  Technician  Class  operator 
license  granted  before  February  14. 
1991),  General,  or  Advanced  Class 
operator  license  document,  and  a  FCC 
Form  605  document  containing: 

*  •        •        *        • 

469.  Section  97.509  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  97.509    Administering  VE  requirements. 

***** 

(i)  When  the  examinee  is  credited  for 
all  examination  elements  required  for 
the  operator  license  sought,  3  VEs  must 
certify  that  the  examinee  is  qualified  for 
the  license  grant  and  that  the  VEs  have 
complied  with  these  administering  VE 
requirements.  The  certifying  VEs  are 
jointly  and  individually  accountable  for 
the  proper  administration  of  each 
examination  element  reported.  The 
certifying  VEs  may  delegate  to  other 
qualified  VEs  their  authority,  but  not 
their  accountabihty,  to  administer 
individual  elements  of  an  examination. 
***** 

470.  Section  97.519  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  paragraphs(b)(l),  (b)(2)  and  (b)(3)  to 
read  as  follows: 


PART  101- 
SERVICES 


services. 


requests,  am 
WTB  licensi 
474.  Secti' 
removing  an 
and  (c)  and  i 
read  as  folio 
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nination. 


§97.519    Coordinating  examination 
sessions. 


(b)  At  the  completion  of  each 
examination  session,  the  coordinating 
VEC  must  collect  applicant  information 
and  tests  results  from  the  administering 
VEs.  Within  10  days  of  collection,  the 
coordinating  VEC  must: 

(1)  Screen  collected  information; 

(2)  Resolve  all  discrepancies  and 
verify  that  the  VE's  certifications  are 
properiy  completed;  and 

(3)  For  qualified  examinees,  forward 
electronically  all  required  data  to  the 
FCC.  All  data  forwarded  must  be 
retained  for  at  least  15  months  and  must 
be  made  available  to  the  FCC  upon 
request. 

PART  101— FIXED  MICROWAVE 
SERVICES 

471.  The  authority  citation  for  Part 
101  continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

472.  Section  101.1  is  amended  by 
t^designating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c)  respectfully  and 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

§  1 01 .1    Scope  and  authority. 

(a)  Part  1  of  the  Commission's  rules 
contains  the  general  rules  of  practice 
and  procedure  applicable  to 
proceedings  before  the  Commission  and 
for  the  filing  of  applications  for  radio 
station  licenses  in  the  fixed  microwave 
services. 
•        •        •        *        • 

473.  Section  101.3  is  amended  by 
adding  a  definition  for  "Universal 
Licensing  System"  (ULS)  to  read  as 
follows: 

f101.3    Definitions. 

Universal  Licensing  System  (ULS). 
The  consolidated  database,  application 
filing  system  and  processing  system  for 
all  Wireless  Telecommunications 
Services.  The  ULS  offers  Wireless 
Telecommunications  Bureau  (WTB) 
applicants  and  the  general  public 
electronic  filing  of  all  applications 
requests,  and  full  public  access  to  all 
WTB  licensing  data. 

474.  Section  101.5  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (c)  and  revising  paragraph  (b)  to 
read  as  follows: 

§101.5    Station  auttiorf zation  required. 

(a)  [Reserved] 

(b)  A  separate  application  form  must 
be  filed  electronically  via  ULS  for  each 
Digital  Electronic  Message  Service 
PEMS)  Nodal  Station.  No  license  is 
required  for  a  DEMS  User  Station. 


Authority  for  a  DEMS  Nodal  Station 
licensee  to  serve  a  specific  number  of 
user  stations  to  be  licensed  in  the  name 
of  the  carrier  must  be  requested  on  FCC 
Form  601  filed  for  the  DEMS  Nodal 
Station, 
(c)  [Reserved] 


§101.9    [Removed] 

475.  Section  101.9  is  removed. 

§101.11    [Removed] 

476.  Section  101.11  is  removed. 

§101.13    [Removed] 

477.  Section  101.13  is  removed. 

§101.15    [Removed] 

478.  Section  101.15  is  removed. 

§101.19    [Removed] 

479.  Section  101.19  is  removed. 

480.  Section  101.21  is  amended  by 
removing  and  reserving  paragraphs  (a), 
(c)  and  (d)  and  revising  paragraphs  (b), 
(e)  and  (g)  to  read  as  follows: 

§  1 01 .21    Technical  content  of  applications. 

*        •        *        *        • 

(a)  [Reserved] 

(b)  Each  application  for  a 
developmental  authorization  must  be 
accompanied  by  pertinent  supplemental 
information  as  required  by  §  101.411  of 
this  i}art  in  addition  to  such  infonnation 
as  may  be  specifically  required  by  this 
section. 

(c)  [Reserved] 

(d)  [Reserved] 

(e)  Each  application  in  the  Private 
Operational  Fixed  Point-to-Point 
Microwave  Service  and  the  Common 
Carrier  Fixed  Point-to-Point  Microwave 
Service  must  include  the  following 
infonnation: 

Applicant's  name  and  address. 

Transmitting  station  name. 

Transmitting  station  coordinates. 

Frequencies  and  polarizations  to  be 
added,  changed  or  deleted. 

Transmitting  equipment,  its  stability, 
effective  isotropic  radiated  power, 
emission  designator,  and  type  of 
modulation  (cUgital). 

Transmitting  antenna(s],  model,  gain, 
and,  if  required,  a  radiation  pattern 
provided  or  certified  by  the 
manufacturer. 

Transmitting  antenna  center  line 
height(s)  above  groimd  level  and  ground 
elevation  above  mean  sea  level. 

Receiving  station  name. 

Receiving  station  coordinates. 

Receiving  antenna(s),  model,  gain, 
and,  if  required,  a  radiation  pattern 
provided  or  certified  by  the 
manufacturer. 

Receiving  antenna  center  line 
height(s]  above  ground  level  and  ground 
elevation  above  mean  sea  level. 


Path  azimuth  and  distance. 

Note:  The  position  location  of  antenna  sites 
shall  be  determined  to  an  accuracy  of  no  less 
than  ±1  second  in  the  horizontal  dimensions 
(latitude  and  longitude)  and  ±1  meter  in  the 
vertical  dimension  (ground  elevation)  with 
respect  to  the  National  Spacial  Reference 
System. 
•  ^     *         •         •         * 

(g)  Each  application  in  the  Local 
Multipoint  Distribution  Service  must 
contain  all  technical  information 
required  by  FCC  Form  601  and  any 
other  applicable  form  or  associated 
Public  Notices  and  by  any  applicable 
rules  in  this  part. 

481.  Section  101.23  is  revised  to  read 
as  follows: 

§101.23    Waiver  of  rules. 

Waiver  of  these  rules  may  be  granted 
upon  application  or  on  the 
Commission's  own  motion  in 
accordance  with  §  1.925  of  this  chapter. 

§101.25    [Removed] 

482.  Section  101.25  is  removed. 

§  101.27    [Removed] 

483.  Section  101.27  is  removed. 

§101.29    [Removed] 

484.  Section  101.29  is  removed. 

485.  Section  101.31  is  amended  by 
revising  the  section  heading,  by 
removing  paragraphs  (a),  (c)  and  (d), 
redesignating  paragraphs  (b)  and  (e)  as 
pa-nagraphs  (a)  and  (b)  respectfully,  and 
revising  newly  redesignated  paragraphs 
(a)(l)(i).  (a)(2),  (a)(3)(vii).  {a)(6).  and 
(b)(l)(v),  and  the  introductory  text  of 
newly  redesignated  paragraph  (a)(3), 
and  the  first  sentence  of  newly 
redesignated  paragraph  (b)(3),  and 
adding  a  Note  to  the  chart  in  newly 
redesignated  paragraph  (b)(l)(vi)  to  read 
as  follows: 

§101.31    Temporary  and  conditional 
auttiortzattons. 

•  *    •        •        *        • 

(D*  *  • 

(i)  When  a  fixed  station,  authorized  to 
op>erate  at  temporary  locations,  is  to 
remain  at  a  single  location  for  more  than 
6  months,  an  application  for  a  station 
authorization  designating  that  single 
location  as  the  permanent  location  shall 
be  Sled  at  least  90  days  prior  to  the 
expiration  of  the  6  month  period; 

•  •        •        •        • 

(2)  Applications  for  authorizations  to 
operate  stations  at  temporary  locations 
under  the  provisions  of  this  section 
shall  be  made  upon  FCC  Form  601. 
Blanket  applications  may  be  submitted 
for  the  required  number  of  transmitters. 

(3)  Except  for  operations  in  the  17.8- 
19.7  GHz  band,  the  licensee  of  stations 
which  are  authorized  pursuant  to  the 
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provisions  of  paragraph  (a)  of  this 
section  shall  notify  the  Commission  at 
least  five  (5)  days  prior  to  installation  of 
the  facilities  stating: 

***** 

(vii)  A  notification  shall  include 
compliance  with  the  provisions  of 
§§  101.21(e)  and  101.21(f)  when 
operations  are  to  be  conducted  in  the 
area  of  other  terrestrial  microwave 
stations  or  within  the  coordination 
distance  contours  of  a  fixed  earth 
station;  and 
***** 

(6)  Operations  in  the  17.8-19.7  GHz 
band  are  prohibited  in  the  areas  defined 
in  §  1.924  of  this  chapter.  Operations 
proposed  in  the  areas  defined  in  §  1.924 
of  this  chapter  may  not  commence 
without  prior  specific  notification  to, 
and  authorization  from,  the 
Commission.  Such  notification  will 
contain  the  information  specified  in 
paragraph  (a)(3)  of  this  section. 

(b)  *  *  * 

(D*  *  * 

(v)  The  station  site  does  not  lie  within 
56.3  kilometers  of  any  international 
border,  within  a  radio  "Quiet  Zone" 
identified  in  §  1.924  of  this  chapter  or, 
if  operated  on  frequencies  in  the  17.8- 
19.7  GHz  band,  within  any  of  the  areas 
identified  in  §  1.924  of  this  chapter; 

(vi)  *   *   * 

Note:  Coordinates  are  referenced  to  North 
American  Datum  1983  (NAD83). 

***** 

(3)  A  conditional  authorization 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  is  evidenced  by  retaining 
the  original  executed  conditional 
licensing  Certification  Form  with  the 
station  records.  *  *  * 


§101.33    [Removed] 

486.  Section  101.33  is  removed. 

§101.35    [Removed] 

487.  Section  101.35  is  removed. 

§101.37    [Removed] 

488.  Section  101.37  is  removed. 

§101.39    [Removed] 

489.  Section  101.39  is  removed. 

§101.41    [Removed] 

490.  Section  101.41  is  removed. 

§101.43    [Removed] 

491.  Section  101.43  is  removed. 

492.  Section  101.45  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b),  paragraph  (d),  the 
introductory  text  of  paragraph  (f)  and 
paragraphs  (f)(1),  (f)(2)  and  (f)(4)  and 
removing  paragraph  (h)  to  read  as 
follows: 


§  1 01 .45    Mutually  exclusive  applications. 

***** 

(b)  A  common  carrier  application, 
except  in  the  Local  Multipoint 
Distribution  Service,  will  be  entitled  to 
comparative  consideration  with  one  or 
more  conflicting  applications  only  if: 
*        *        *        *        * 

(d)  Private  operational  fixed  point-to- 
point  microwave  applications  for 
authorization  under  this  part  will  be 
entitled  to  comparative  consideration 
with  one  or  more  conflicting 
applications  in  accordance  with  the 
provisions  of  §  1.227(b)(4)  of  this 
chapter. 
***** 

(f)  For  purposes  of  this  section,  any 
application  (whether  mutually  exclusive 
or  not)  will  be  considered  to  be  a  newly 
filed  application  if  it  is  amended  by  a 
major  amendment  (as  defined  by  §  1.929 
of  this  chapter),  except  under  any  of  the 
following  circumstances: 

(1)  The  application  has  been 
designated  for  comparative  hearing,  or 
for  comparative  evaluation  (pursuant  to 
§  101.51  of  this  part),  and  the 
Commission  or  the  presiding  officer 
accepts  the  amendment  pursuant  to 
§1.927  of  this  chapter; 

(2)  The  amendment  resolves 
frequency  conflicts  with  authorized 
stations  or  other  pending  applications 
which  would  otherwise  require 
resolution  by  hearing  or  by  comparative 
evaluation  pursuant  to  §  101.51 
provided  that  the  amendment  does  not 
create  new  or  additional  frequency 
conflicts; 
***** 

(4)  The  amendment  reflects  only  a 
change  in  ownership  or  control  which 
results  from  an  agreement  under  §  1.935 
of  this  chapter  whereby  two  or  more 
applicants  entitled  to  comparative 
consideration  of  their  applications  join 
in  one  (or  more)  of  the  existing 
applications  and  request  dismissal  of 
their  other  application  (or  applications) 
to  avoid  the  delay  and  cost  of 
comparative  consideration; 


§101.47    [Removed] 

493.  Section  101.47  is  removed. 

494.  Section  101.51  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§101.51    Comparative  evaluation  of 
mutually  exclusive  applications. 

(a)  *  *  * 

(3)  The  Commission  determines, 
initially  or  at  any  time  during  the 
procedure  outline  in  paragraph  (b)  of 
this  section,  that  such  procedure  is 
appropriate,  and  that,  from  the 


information  submitted  and 
consideration  of  such  other  matters  as 
may  be  officially  noticed,  there  are  no 
substantial  and  material  questions  of 
fact,  presented  (Other  than  those 
relating  to  the  comparative  merits  of  the 
applications)  which  would  preclude  a 
grant  under  §  1.915  of  this  chapter. 


§101.53    [Removed] 

495.  Section  101.53  is  removed. 
§101.55    [Amended] 

496.  Section  101.55  is  amendedby 
removing  and  reserving  paragraph  (b). 

497.  Section  101.56  is  amended  by 
revising  the  third  sentence  and 
removing  the  fourth  sentence  of 
paragraph  (a)(2)(ii)  and  removing 
paragraph  (a)(3)  to  read  as  follows: 

§  101.56    Partitioned  service  areas  (PSAs) 
and  disaggregated  spectrum. 

(a)  *  *  * 
(2)*   *   • 

(ii)  *  *  *  If  geographic  coordinate 
points  are  used,  they  must  be  specified 
in  degrees,  minutes,  and  seconds  to  the 
nearest  second  of  latitude  and  longitude 
and  must  be  based  upon  the  1983  North 
American  Datum  (NAD83).  *  •  • 


§101.57    [Removed] 

498.  Section  101.57  is  removed. 
§101.59    [Removed] 

499.  Section  101.59  is  removed. 

500.  Section  101.61  is  revised  to  read 
as  follows: 

§  1 01 .61    Certain  modifications  not 
requiring  prior  authorization  in  the  Local 
Multipoint  Distrlbutton  Service. 

In  the  Local  Multipoint  Distribution 
Service  (LMDS)  licensees  may  add, 
remove,  or  relocate  facilities  within  the 
area  authorized  by  the  license  without 
prior  authorization.  Upon  request  by  an 
incumbent  licensee  or  the  Commission, 
an  LMDS  licensee  shall  furnish  the 
technical  parameters,  location  and 
coordinates  of  the  completion  of  the 
addition,  removal,  relocation  or 
modification  of  any  of  its  facilities 
wdthin  the  BTA.  The  LMDS  licensee 
must  provide  such  information  within 
ten  (10)  days  of  receiving  a  written 
request. 

501.  Section  101.63  is  amended  by 
revising  paragraphs  (b),  (d)  and  (e)  to 
read  as  follows: 

§  1 01 .63    Period  of  construction; 
certification  of  completion  of  construction. 


fb)  Failure 
means  the  ai 
automaticall 


504.  Sectio 
revising  the  f 
introductory 
read  as  follov 

§101.105    Inu 


service  area  o 
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areas  (PSAs) 


(b)  Failure  to  timely  begin  operation 
means  the  authorization  cancels 
automatically. 

***** 

(d)  Requests  for  extension  of  time  may 
be  granted  upon  a  showing  of  good 
cause  pursuant  to  §  1.946(e)  of  this 
chapter. 

(e)  Construction  of  any  authorized 
facility  or  frequency  must  be  completed 
by  the  date  specified  in  the  license  as 
pursuant  to  §  1.946  of  this  chapter. 

502.  Section  101.65  is  revised  to  read 
as  follows: 

§  101.65    Forfeiture  and  termination  of 
alation  authorizations, 

(a)  In  addition  to  the  provisions  of 

§  1.955  of  this  chapter,  a  license  will  be 
automatically  forfeited  in  whole  or  in 
part  without  further  notice  to  the 
licensee  upon  the  voluntary  removal  or 
alteration  of  the  facilities,  so  as  to 
render  the  station  not  operational  for  a 
period  of  30  days  or  more. 

(b)  Pursuant  to  §  1.955  of  this  chapter, 
if  a  station  Ucensed  under  this  part 
discontinues  operation  on  a  permanent 
basis,  the  licensee  must  cancel  the 
license.  For  purposes  of  this  section, 
any  station  which  has  not  operated  for 
one  year  or  more  is  considered  to  have 
been  permanently  discontinued.  See 

§  101.305  for  additional  rules  regarding 
temporary  and  permanent* 
discontinuation  of  service. 

:  503.  Section  101.103  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(1)  to  read  as  follows: 

§  101.103    Frequency  coordination 
procedures. 

***** 

1  (d)  *  *  * 

(1)  *  *  *  Coordination  must  be 
completed  prior  to  filing  an  application 
for  regular  authorization,  or  a  major 
amendment  to  a  pending  application,  or 
any  major  modification  to  a  license. 


504.  Section  101.105  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(3)  to 
read  as  follows: 

§  101.105    interference  protection  criteria. 

***** 

(c)*  *  * 

(3)  Applicants  for  frequencies  listed 
in  §  101.147(b)(1)  of  this  part  must  make 
the  following  showings  that  protection 
criteria  have  been  met  over  the  entire 
service  area  of  existing  systems.  *  *  * 


§101.121    [Removed] 
505.  Section  101.121  is  removed. 


§101.123    [Removed] 

506.  Section  101.123  is  removed. 

§101.127    [Removed] 

507.  Section  101.127  is  removed. 

§101.129    [Amended] 

508.  Section  101.129  is  amended  by 
removing  and  reserving  paragraph  (b). 

509.  Section  101.205  is  amended  by 
revising  paragraph  (a)  and  (c)  to  read  as 
follows: 

§  1 01 .205    Operation  during  emergency. 

***** 

(a)  That  as  soon  as  possible  after  the 
beginning  of  such  emergency  use,  notice 
be  sent  to  the  Commission  stating  the 
nature  of  the  Mnergency  and  the  use  to 
which  the  station  is  being  put; 
***** 

(c)  That  the  Commission  must  be 
notified  immediately  when  such  special 
use  of  the  station  is  terminated; 

***** 

510.  Section  101.305  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  and 
(d)(1)  to  read  as  follows: 

§  1 01 .305    Discontinuance,  reduction,  or 
Impairment  of  service. 

(a)  If  the  public  communication 
service  provided  by  a  station  in  the 
Common  Carrier  Radio  Services  and  the 
Local  Multipoint  Distribution  Service  is 
involuntarily  discontinued,  reduced  or 
impaired  for  a  period  exceeding  48 
hours,  the  station  licensee  must 
promptly  notify  the  Commission.  In 
every  such  case,  the  licensee  must 
furnish  full  particulars  as  to  the  reasons 
for  such  discontinuance,  reduction  or 
impairment  of  service,  including  a 
statement  as  to  when  normal  service  is 
expected  to  be  resumed.  When  normal 
service  is  resumed,  prompt  notification 
thereof  must  be  given  Commission. 

(b)  No  station  licensee  subject  to  title 
n  of  the  Commimications  Act  of  1934, 
as  amended,  may  voluntarily 
discontinue,  reduce  or  impair  public 
communication  service  to  a  community 
or  part  of  a  community  without 
obtaining  prior  authorization  from  the 
Commission  pursuant  to  the  procedures 
set  forth  in  part  63  of  this  chapter.  In  the 
event  that  permanent  discontinuance  of 
service  is  authorized  by  the 
Commission,  the  station  license  is 
terminated;  except  that  station  licenses 
in  the  Local  Multipoint  Distribution 
Service  are  not  terminated  if  the 
discontinuance  is  a  result  of  a  change  of 
status  by  the  licensee  from  common 
carrier  to  non-common  carrier  pursuant 
to  §  1.929  of  this  chapter. 

(c)  Any  licensee  not  subject  to  title  K 
of  the  Communications  Act  of  1934,  as 
amended,  who  voluntarily  discontinues. 


reduces  or  impairs  public 
communication  service  to  a  community  ^ 
or  (tpaii  of  a  community  must  notify  the 
Commission  within  7  days  thereof.  In 
the«vent  of  permanent  discontinuance 
of  service,  the  station  license  is 
automatically  terminated;  except  that 
station  licenses  in  the  Local  Multipoint 
Distribution  Service  are  not  terminated 
if  the  discontinuance  is  a  result  of  a 
change  of  status  by  the  licensee  from 
non-common  carrier  to  common  carrier 
pursuant  to  §  1.929  of  this  chapter. 

(d)*  •  * 

(1)  Cancel  the  station  Ucense  (or 
licenses);  or 
***** 

511.  Section  101.413  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§101.413    Developmental  report  required. 

(a)  Upon  completion  of  the  program  of 
research  and  development,  or,  in  any 
event,  upon  the  expiration  of  the 
instrument  of  station  authorization 
under  which  such  investigations  were 
permitted,  or  at  such  times  during  the 
term  of  the  station  authorization  as  the 
Commission  may  deem  necessary  to 
evaluate  the  progress  of  the 
developmental  program,  the  licensee 
must  submit  a  comprehensive  report  on 
the  following  items,  in  the  order 
designated: 
***** 

512.  Section  101.503  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§101.503    Digital  Electronic  KAessage 
Service  Nodal  Stations. 

•  *  *  Any  increase  in  that  number 
must  be  applied  for  pursuant  to  §  1.913 
of  this  chapter. 

513.  Section  101.701  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§101.701     Ellglbllity. 

*      ^  *         *         *         * 

(c)  Applications  for  stations  or 
frequencies  that  will  be  used  primarily 
to  relay  broadcast  television  signals 
must  include  a  certification  that  at  least 
fifty  percent  of  the  customers  (or  points 
of  service)  on  the  microwave  system 
involved,  including  those  served 
through  an  interconnecting  carrier(s), 
receiving  applicant's  service,  will  not  be 
related  or  affiliated  in  any  degree  with 
the  applicant,  and  that  the  proposed 
usage  by  such  customers,  in  terms  of 
hours  of  use  and  channels  delivered, 
must  constitute  at  least  fifty  percent  of 
the  usage  of  the  applicant's  microwave 
service.  Applications  that  do  not 
contain  these  certifications  will  be 
returned  as  unacceptable  for  filing. 
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514.  Section  101.705  is  revised  to  read 
as  follows: 

§  1 01 .705    Special  showing  for  renewal  of 
common  carrier  station  facilities  using 
frequency  diversity. 

Any  application  for  renewal  of 
license,  for  a  term  commencing  January 
1, 1975,  or  after,  involving  facilities 
utilizing  firequency  diversity  must 
contain  a  statement  showing 
compliance  with  §  101.103(c)  or  the 
exceptions  recognized  in  paragraph  141 
of  the  "First  Report  and  Ch-der"  in 
Docket  No.  18920  (29  FCC  2d  870). 
(This  document  is  available  at:  Federal 
Communications  Commission,  Library 
(Room  639),  1919  M  Street,  NW., 
Washington.  DC.)  If  not  in  compliance, 
a  complete  statement  with  the  reasons 
therefore  must  be  submitted. 

515.  Section  101.815  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  to  read 
as  follows: 

§101.815    Stations  at  temporary  fixed 
locations. 

(a)  *   *   * 

(2)  When  a  fixed  station  authorized  to 
operate  at  temporary  locations  is 
installed  and  it  subsequently  becomes 
necessary  for  the  station  to  operate  from 
such  location  for  more  than  six  months, 
an  application  for  a  station 
authorization  to  specify  the  permanent 
location  must  be  filed  at  least  thirty 
days  prior  to  the  expiration  of  the  six 
month  period. 


(b)  Applications  for  authorizations  to 
operate  stations  at  temporary  locations 
under  the  provisions  of  this  section  may 
be  made  upon  FCC  Form  601.  Blanket 
applications  may  be  submitted  for  the 
required  number  of  transmitters. 
•        •        •        •        * 

516.  Section  101.817  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1 01 .81 7    Notification  of  station  operation 
at  temporary  locations. 

(a)  The  licensee  of  stations  authorized 
pursuant  to  §  101.813  must  notify  the 
Commission  prior  to  each  period  of 
operation.  This  notification  must 
include: 
***** 

517.  Section  101.1009  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and  (b)  to 
read  as  follows: 

§101.1 009    System  operations. 

(a)  *  *  * 
(D*  *  * 

(iii)  The  station  would  affect  the  radio 
quiet  zones  under  §  1.924  of  this 
chapter. 
***** 

(b)  Whenever  a  licensee  constructs  or 
makes  system  changes  as  described  in 
paragraph  (a)  of  this  section,  the 
licensee  is  required  to  notify  the 
Commission  within  30  days  of  the 
change  under  §  1.947  of  this  chapter  and 
include  a  statement  of  the  technical 
parameters  of  the  changed  station. 


§101.1015    [Removed] 

518.  Section  101.1015  is  removed. 

519.  Section  101.1017  is  amended  by 
revising  paragraphs  (a),  (b)(2),  and  (c)(2) 
to  read  as  follows: 

§  101.1017    Requesting  regulatory  status. 

(a)  Initial  applications.  An  applicant 
will  specify  on  FCC  Form  601  if  it  is 
requesting  authorization  to  provide 
services  on  a  common  carrier  basis,  a 
non-common  carrier  basis,  or  on  both  a 
common  carrier  and  non-common 
carrier  basis. 

(b)*  *  * 

(2)  Amendments  to  change,  or  add  to, 
the  carrier  status  in  a  pending 
application  are  minor  amendments 
pursuant  to  §  1.927  of  this  chapter. 

(c)  *  *  * 

(2)  Applications  to  change,  or  add  to, 
the  carrier  status  in  a  license  are 
modifications  not  requiring  prior 
Commission  authorization  filed  under 
§  1.927  of  this  chapter.  If  the  change 
results  in  the  discontinuance,  reduction, 
or  impairment  of  an  existing  service,  the 
licensee  is  also  governed  by  §  101.305(b) 
or  (c)  and  submits  the  application  under 
§  1.927  of  this  chapter  in  conformance 
with  the  time  frames  and  requirements 
of  §§  101.305(b)  or  (c). 

§101.1106    [Removed] 

520.  Section  101.1106  is  removed. 
[FR  Doc.  98-32801  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.3057] 

Office  of  Educational  Research  and 
Improvement  (OERI)  National  Research 
Institutes'  Field-Initiated  Studies  (FIS) 
Research  Grant  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  The  Field- 
Initiated  Studies  Program  awards  grants 
to  conduct  education  research  in  which 
topics  and  methods  of  study  are 
generated  by  investigators. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education;  State  and  local  education 
agencies;  public  and  private 
organizations,  institutions,-  and 
agencies;  and  individuals. 

Applications  Available:  December  29, 
1998.  Application  packages  will  be 
available  by  mail  and,  electronically,  on 
the  World  Wide  Web  at  the  following 
site: 
http://www.ed.gov/offices/OERI/FIS/ 

Deadline  for  Receipt  of  Applications: 
February  19,  1999. 

Note:  All  applications  must  be  received  on 
or  before  February  19, 1999.  This 
requirement  takes  exception  to  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR  75.102.  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer  interested 
parties  the  opportunity  to  comment  on 
proposed  regulations.  However,  this 
amendment  to  EDGAR  makes  procedural 
changes  only  and  does  not  establish  new 
substantive  policy.  Therefore,  under  5  U.S.C. 
553(b)(A),  proposed  rulemaking  is  not 
required. 

Tentative  Award  Date:  May  31, 1999. 

Available  Funds:  $9.6  million. 

Estimated  Range  of  Awards:  In  the 
past  awards  have  ranged  from  $450,000 
to  $1,000,000  per  award  for  a  three-year 
project.  The  length  of  projects  and  the 
size  of  awards  will  be  commensurate 
with  the  nature  and  scope  of  the  work 
proposed. 

Budget  Period:  12  months. 

Project  Periods:  1  to  3  years. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85 
and  86  (part  86  applies  to  IHEs  only); 
and  (b)  the  regulations  in  34  CFR  part 
700. 

SUPPLEMENTARY  INFORMATION:  The  Field- 
Initiated  Studies  Grant  Program  is 
highly  competitive.  In  its  last 
competition,  OERI  funded  about  1 
award  for  every  20  eligible  applications. 
In  general,  peer  reviewers  find  that 
strong  applications  for  FIS  grants  clearly 
address  each  of  the  applicable  selection 
criteria. 

Strong  applications  make  a  reasoned 
and  compelling  case  for  the  national 
significance  of  the  problems  or  issues 
that  will  be  the  subject  of  the  proposed 
research.  The  design  of  the  work  to  be 
carried  out  should  be  complete  and 
clearly  delineated,  incorporating  sound 
research  methods  and  appropriate 
statistical  techniques.  The  personnel 
descriptions  included  in  the  application 
should  make  it  apparent  that  the  project 
director,  principal  investigator  and 
other  key  persoimel  possess  training 
and  experience  commensurate  with 
their  duties. 

The  project  period  of  the  grant  may  be 
fi-om  one  to  three  years.  In  the  past,  the 
total  amount  of  the  grant  for  the  entire 
project  period  has  ranged  from  $450,000 
to  $1,000,000.  In  the  application,  the 
project  period  should  be  divided  into 
12-month  budget  periods.  Each  12- 
month  budget  should  be  clearly 
delineated  and  justified  in  terms  of  the 
proposed  activities. 

Collaboration 

The  Secretary  encourages 
collaboration  in  the  conduct  of  research. 
For  example,  major  research  universities 
and  institutions  may  collaborate  with 
historically  underrepresented 
institutions,  such  as  Historically  Black 
Colleges  and  Universities,  Hispanic- 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities. 
FOR  FURTHER  INFORMATION  OR 
APPLICATIONS:  To  request  an  application 
or  to  obtain  further  information  about 
the  FIS  competition  write  to  the  Office 


of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  Room  604,  Washington,  DC  20208, 
or  contact  Veda  Bright  at  (202)  219- 
1935  or  by  e-mail:  veda bright@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  by  contacting  Veda  Bright  at 
(202)  219-1935. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  Internet  at 
either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available,  free,  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy,  only,  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222^922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  6031(c)(2)(B) 

Dated:  December  8, 1998. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  98-33092  Filed  12-11-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.21  SV] 

Fund  for  the  improvement  of 
Education:  Partnerships  in  Character 
Education  Pilot  Projects;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Years  (FY)  1999  and  2000 

Purpose  of  Program:  The  purpose  of 
the  Fxrnd  for  the  Improvement  of 
Education  (FIE)  is  to  support  nationally 
signiBcant  programs  to  improve  the 
quality  of  education,  assist  all  students 
to  meet  challenging  State  content 
standards,  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  purpose  of  this  competition 
is  to  support  pilot  projects  that  design 
and  implement  character  education 
programs  as  a  way  to  address  the 
broader  FIE  objectives. 

Eligible  Applicants:  Only  State 
educational  agencies,  in  partnership 
with  one  or  more  local  educational 
agencies,  may  apply  for  grants  under 
this  program.  A  State  educational 
agency  means  the  State  board  of 
education  or  other  agency  or  officer 
primarily  responsible  for  the 
supervision  of  public  elementary  and 
secondary  schools  in  a  State.  In  the 
absence  of  this  officer  or  agency,  it  is  an 
officer  or  agency  designated  by  the 
Governor  or  State  law  (20  U.S.C. 
8801(28)  and  34  CFR  77.1(c)). 

Applications  Available:  12/17/98. 

Dieadline  for  Transmittal  of 
Application:  2/12/99. 

Deadline  for  Intergovernmental 
Review:  4/13/99. 

Available  Funds:  Up  to  $4,000,000. 

Estimated  Range  of  Awards: 
$100,000-n$l, 000,000. 

Estimated  Number  of  Awards:  Up  to 
10. 

Maximum  Award:  The  Secretary  will 
not  consider  an  application  that 
proposes  a  budget  for  the  entire  project 
period  exceeding  a  total  of  $1,000,000. 

Budget  Period:  12  months. 

Prefect  Period:  Up  to  60  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74,  75,  77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  the  regulations  in  34 
CFR  parts  98,  99,  and  299. 


Supplementary  Information:  It  is  the 
Department's  intent  to  fund  two  cycles 
of  awards  from  this  competition.  The 
first  cycle  of  awards  will  be  made  from 
FY  1999  funds.  If  applications  of  high 
quality  remain  unfunded,  additional 
awards  will  be  made  in  the  second  cycle 
in  FY  2000,  pending  availability  of  FY 
2000  funds. 

The  statute  governing  the 
Partnerships  in  Character  Education 
Pilot  Projects  program  limits  the  total 
amount  awarded  to  any  State  to 
$1,000,000  and  the  funding  period  to 
five  years,  of  which  not  more  than  one 
year  may  be  used  for  planning  and 
program  design.  Each  applicant, 
operating  within  these  parameters,  may, 
in  designing  character  education 
activities,  determine  the  combination  of 
funds  and  time  that  is  most  appropriate. 
For  example,  one  applicant  may  request 
$500,000  per  year  for  two  years,  another 
may  request  $100,000  for  the  first  year, 
$400,000  for  the  second  and  third  years, 
and  $100,000  for  the  fourth  year,  and  a 
third  may  request  $200,000  per  year  for 
five  years. 

In  preparing  an  application,  each 
applicant  should  take  special  care  to 
provide  a  timeline  and  a  narrative  that 
explains  the  costs  requested  for  each 
budget  period. 

Under  the  Character  Education 
program.  State  educational  agencies 
provide  technical  and  professional 
assistance  to  local  educational  agencies 
in  the  development  and  implementation 
of  curriculum  materials,  teacher 
training,  and  other  activities  related  to 
character  education.  Applicants  must 
propose  projects  designed  to  develop 
character  education  programs  that 
incorporate  the  following  elements  of 
character: 

(a)  Caring. 

(b)  Civic  virtue  and  citizenship. 

(c)  Justice  and  fairness. 

(d)  Respect. 

(e)  Responsibility. 

(f)  Trustworthiness. 

(g)  Any  other  elements  deemed 
appropriate  by  the  members  of  the 
partnership. 

Other  program  requirements  are 
described  in  the  application  package. 

For  Applications  or  Information 
Contact:  To  request  an  application: 
Facsimile  machine:  202-219-2053; 
Voice  Mail:  202-219-2116;  E-Mail: 


Judy_Collins@ed.gov;  or  Mail:  OERI/ 
FIE  Application,  555  New  Jersey 
Avenue,  NW.,  Washington,  DC  20208- 
5645.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD),  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  Internet  at 
either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222^922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  docurnent  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8003. 
Dated:  December  9, 1998. 
C.  Kent  McGuire, 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  14. 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Pestldde  products;  State 
registration- 
Large  municipal  waste 
combustors  located  in 
States  where  State 
plans  have  not  been 
approved;  emission 
guidelines; 
implementation; 
published  11-12-98    • 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  published  10-13- 
98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Montana;  published  11-10- 

98 
New  York  et  al.;  published 

11-10-98 
Texas;  published  11-10-98 
Texas  et  al.;  published  11- 
10-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Health  care  workers;  interim 
procedures;  published  10- 
14-98 

MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Healtti  Review  Commission 
Equal  Access  to  Justice  Act; 
implementation: 
Attorneys'  fees  and  other 

expenses;  award; 

published  11-12-98 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
fadltties;  domestic  licensing: 
Light-water  power  reactors; 

criticality  accident 

requirements;  published 

11-12-98 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Practice  and  procedure: 


Securities  violations; 
Federal,  State,  or  k>cal 
criminal  prosecutorial 
authority  representatives; 
participation  in  criminal 
prosecutions;  published 
11-13-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  12-9-98 
Eurocopter  France; 

published  11-27-98 
f^w  Piper  Aircraft,  Inc.; 

published  10-30-98 
Rolladen  Schneider 
Flugzeugbau  GmbH; 
published  11-2-98 
Slingsby  Aviation  Ltd.; 
published  11-2-98 
TREASURY  DEPARTMENT 
internal  Revenue  Service 
Income  taxes: 
Employee  Retirement 
Income  Security  Act — 
Defined  benefit  and 
individual  account  plans; 
notice  of  significant 
reduction  in  the  rate  of 
future  benefit  accural; 
published  12-14-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohibition  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  12-21- 
98;  published  10-20-98 
Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
12-22-98;  published  10- 
23-98 
Table  grapes  (European  or 
vinifera  type);  grade 
standards;  comments  due 
by  12-21-98;  published  10- 
21-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Mexican  fruit  fly;  comments 
due  by  12-21-98; 
published  10-22-98 
COMMERCE  DEPARTMENT 
Natlonal  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 

management: 


Alaska;  fisheries  of 
Exdusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish  et 
al.;  comments  due  by 
12-21-98;  published  10- 
22-98 
Padfic  halibut  and  red 
king  crab;  comments 
due  by  12-24-98; 
published  11-25-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Off-the-record 
communications; 
comments  due  by  12-24- 
98;  published  9-25-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Essential-use  allowances; 
1999  allocation; 
comments  due  by  12- 
21-98;  published  11-20- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Illinois;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  programs;  State  authority 
delegations: 

Michigan;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States: 

Washington;  comments  due 
by  12-21-98;  published 
11-19-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-23-98;  published 
11-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 
Telecommunk:atlons  Act  of 
1996;  implementation — 
Universal  servrce  polk:y; 
comments  due  by  12- 
23-98;  published  12r9- 
98 
Radio  statwns;  table  of 
assignments: 
Texas;  comments  due  by 
12-21-98;  published  11- 
10-98 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medk:are: 
Hospital  wage  data;  limited 
additional  opportunity  to 
request  revisions; 
comments  due  by  12-21- 
98;  published  11-19-98 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Pradice  and  procedure: 
Hearings  on  the  record; 
comments  due  by  12-23- 
98;  published  9-24-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
spedes: 

Australian  koala;  comments 
due  by  12-21-98; 
published  9-22-98 
Dismal  Swamp  southeastern 
shrew;  comments  due  by 
12-21-98;  published  10- 
21-98 
Yacare  caiman,  etc.; 
comments  due  by  12-22- 
98;  published  9-23-98 

LEGAL  SERVICES 
CORPORATION 

Fund  recipients: 
Redpient  fund  balances; 
comments  due  by  12-21- 
98;  published  10-22-98 
Timekeeping  requirement; 
comments  due  by  12-2>-98; 
published  10-22-98 

NUCLEAR  REGULATORY 
COMMISSION 

Produdion,  and  utilization 
facilities;  domestic  licensing: 
Nudear  power  readers^ 
Changes,  tests,  and 
experiments;  comments 
due  by  12-21-98; 
published  10-21-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  12-22-98;  published 

10-22-98 
Airbus;  comments  due  by 

12-23-98;  published  11- 

23-98 
AliiedSignal  Avionics,  Inc.; 

comments  due  by  12-22- 

98;  published  10-29-98 
Boeing;  comments  due  by 

12-24-98;  published  11-9- 

98 
Bombardier;  comments  due 

by  12-23-98;  published 

11-23-98 


e  data;  limited 
opportunity  to 
nsions; 

due  by  12-21- 
led  11-19-98 


ng  Enterprise 

ce 
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d  threatened 
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Cessna;  c»mments  due  by 
12-22-98;  published  10- 
22-98 
Fokker;  comments  due  by 
12-23-98;  published  11- 
23-98 

Class  E  airspace;  comments 
due  by  12-26-98;  published 
11-19-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


School  bus  body  joint 
strength;  comments  due 
by  12-21-98;  published 
11-5-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  taxes  at 
source: 

Railroad  employers; 
exception  from 
supplemental  annuity  tax; 
comments  due  by  12-22- 
98;  published  9-23-98 
Income  taxes:' 


Taxable  transactions; 
treatment  of  disposition  by 
one  corporation  of  stock 
of  another  corporation; 
comments  due  by  12-22- 
98;  published  9-23-98 


UST  OF  PUBLIC  LAWS 

Note:  The  list  of  Publk:  Laws 
for  the  second  session  of  ihe 
105th  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 


law  during  the  first  session  of 
the  106th  Congress,  whk:h 
convenes  on  January  6,  1999. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  105th  Congress  was 
published  in  the  Federal 
Register  on  November  30, 
1998. 
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CFR  CHECKLIST 


Tttle 


Stock  NumtMf 


Price       Revision  Date 


This  ched<list,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/naraycfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  {toll  tree)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951.00  domestic,  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-034-00002-9) 19.00 


(869-034-00003-7) 


7.00 

S  Parts: 

1-699  (869-034-00004-5) 35.00 

70O-1 199 (869-034-00005-3). 26.00 

1200-£nd,  6  (6 

Reserved) (869-034-00006-1) 39.00 

7  Parts: 

1-26  (869-034-00007-0) 24.00 

27-52  (869-034-00008-8)  ......  30.00 

53-209 (869-034-00009-6) 20.00 

210-299 (869-034-00010-0) 44.00 

300-399 (869-034-0001 1-8) 24.00 

400-699  (869-034-00012-6) 33.00 

700-899 (869-034-00013-4) 30.00 

900-999 (869-034-00014-2) 39.00 

1000-1199  (869-034-00015-1)  44.00 

1200-1599  (869-034-00016-9) 34.00 

1600-1899  ....r. (869-034-00017-7) 58.00 

1900-1939  (869-034-0001^-5) 18.00 

1940-1949  (869-034-00019-3) 33.00 

1950-1999  (869-034-00020-7) 40.00 

2000-£nd (869-034-00021-5) 24.00 


8  (869-034-00022-3) 


33.00 


9  Parts: 

1-199  (869-034-00023-1) 40.00 

200-€nd  (869-034-00024-0) 33.00 

10  Parts: 

0-50  (869-034-00025-8)  .. 

51-199 (869-034-00026-6)  .. 

20(M99 (869-034-00027-4)  .. 

500-£nd  (869-034-00028-2)  .. 


11  (869-034-00029-1) 

12  Parts: 

1-199  (869-034-00030-4) 

200-219 (869-034-00031-2) 

220-299 (869-034-00032-1) 

300-499  (869-034-00033-9) 

500-599 (869-034-00034-7) 

600-£nd  (869-034-00035-5) 

13  (869-034-00036-3) 


39.00 
32.00 

31.00 
43.00 

19.00 


17.00 
21.00 
39.00 
23.00 
24.00 
44.00 

23.00 


*Jan.  1 

,  1998 

'  Jan.  1 

,  1998 

5  Jon.  1 

,  1998 

Jon.  1 

,  1998 

Jon.  1 

,  1998 

Jan.  1 

,  1998 

Jon.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan,  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 


14  Parts: 

1-59 (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 (869-034-00039-8) 

200-1199 (869-034-00040- 1) 

1200-End (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-End  (869-034-0004*-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-End (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-End  (869-034-00052-5) 

19  Parts: 

1-140  ....'. (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-End  (869-034-O0055-O) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 (869-034-00057-6) 

500-End  (869-034-00058-4) 

21  Parts: 

1-99  (869-034-00059-2) 

100-169 (569-034-00060-6) 

170-199 (869-034-00061-4) 

200-299  (869-034-00062-2) 

300^99 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799  (869-034-00065-7) 

800-1299  (869-034-00066-5) 

1300-£nd (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

300-End  (869-034-00069-0) 

23  (869-034-00070-3) 

24  Parts: 

0-199  (869-034-00071-1) 

200^99 (869-034-00072-0) 

500H599 (869-034-00073-8) 

700-1699  (869-034-00074-6) 

1700-£nd (869-034-00075-4) 

25  (869-034-00076-2) 


47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 


32.00 
28.00 
17.00 
45.00 
17.00 

42.00 


26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 26.00 

§§1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300  (869-034-00079-7) 31.00 

§§1.301-1.400  (869-034-00080-1) 23.00 

§§  1 .401-1 .440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§  1 .501-1 .640 (869-034-00083-5) 27.00 

§§  1.641-1.850 (869-034-00084-3) 32.00 

§§1.851-1.907  ....(869-034-00085-1)  36.00 

§§1.908-1.1000  (869-034-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

§§1.1401-End  (869-034-00088-6) 51.00 


2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49  (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 


36.00 
25.00 
16.00 
19.00 
34.00 
10.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jon. 
Jan. 
Jan. 

Jan. 
Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
AJjr. 

Apr, 
Apr. 
Apr. 

Apr. 
AJjr. 
Ajpt. 

Apr. 
Apr. 
Apr. 
Apr, 
AJjr, 
A|3r, 
AjDr, 
AJar. 
AjDr, 

Apr. 
Apr, 


25,00        Apr. 


1998 


60&-£nd  (869-034-00095-9) 9.00 

27  Parts: 

1-199  


Apr. 
Apr. 
Apt. 
Apt. 
Apr. 

Apr, 

Apr, 
AJsr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apt. 
Apr, 
Apt. 
Apr, 
AJDr, 
Apr, 
Apr. 
A(3r. 
Apr. 
Apr. 


1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 

1998 
1998 
1998 

1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


(869-034-00096-7) 49.00   Apr,  1,  1998 
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Vll 


Revision  Date 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Jan.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

.  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.) 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

.  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

.  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

.  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

Apr.  1 

,  1998 

THto  stock  Numbw  Price 

200-End  (869-034-00097-5) 17.00 

2B  Parts: 

0-42  (869-034-0009fr-3) 36.00 

43-end  (869-034-00099-1)  30.00 

29  Parts: 

0-99  (869-O34-0010O-9) 26.00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§  1900  fo 

1910.999) (869-034-00104-1)  .. 

1910  (§§1910.1000  to 

end)  (869^)34-00105-0)  .. 

1911-1925  (869-034-00106-8)  .. 

1926 (869-034-00107-6)  .. 

1927-End (869-034-00108-4)  .. 

30  Parts: 

1-199  (869-034-00109-2)  .. 

200-699 (869-034-00110-6)  .. 

700-£nd  (869-034-00111-4)  .. 

31  Parts: 

0-199  (869-OJ4-00112-2) 20.00 

200-End  (869-034-00113-1) 46.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

47.00 
51.00 
33.00 
22.00 
26.00 
27.00 


27.00 
17.00 
30.00 
41.00 

33.00 
29.00 
33.00 


1-190  (869-034-001 14-9) 

191-399 (869-032-00115-4) 

400-629 (869-034-00116-5) 

630-699 (869-034-00117-3) 

700-799 (869-034-00118-1) 

800-£nd  ;...  (869-034-001 19-0) 

33  Parts: 

1-124  (869-034-00120-3) 

12&-199 (869-034-00121-1) 

200-End  (869-034-00122-0) 

34  Part^: 

1-299  (869-034-00123-8) 

300-399 (869-034-00124-6) 

400-End  (869-034-00125-4) 

35 (869-034-00126-2)  . 

36  Parts 

1-199  (869-034-00127-1)  . 

200-299 (869-034-00 128-9)  . 

30D-End  (869-034-00129-7)  . 

37 


29.00 
38.00 
30.00 

27.00 
25.00 

44.00 


20.00 

2i.ro 
35.ro 

(869-034-00 130-1) 27.ro 


34.ro 
39.ro 

23.ro 


38  Parts: 

0-17  (869-034-roi31-9)  .. 

18-End  (869-034-roi32-7)  .. 

39 (869-034-roi33-5)  .. 

40  Parts: 

M9  (869-034-roi34-3) 31.ro 

50-51  (869-034-roi35-l) 24.ro 

52  (52.01-52.1018) (869-034-00136-0) 28.ro 

52  (52.1019-End)  (869-034-M 137-8) 33.ro 

53-59 (869-034-ro  138-6) 17.ro 

53.ro 
i8.ro 
57.ro 

11.M 

36.ro 
3i.ro 
53.ro 
47.ro 
37.ro 
34.ro 
23.ro 

29.M 


60  (869-034-roi39-4) 

6M2  (869-034-roi40-8) 

63  (869-0J4-roi41-6) 

64-71  (869-034-roi42-4) 

72-80  (869-034-roi43-2) 

81-85  (869-034-ro  144-1) 

86  (869-034-roi44-9) 

87-135 (869-034-roi46-7) 

136-149 (869-034-00147-5)  , 

150-189 (869-034-roi4*-3)  . 

190-259  „ (869-034-roi49-1)  . 

260-265 (869-034-roi50-9)  , 


Revision  Date 
*Apr.  1,  1997 

July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 


Title 


Stock  Number 


44.ro        July  1,  1998 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2July  1,  1984 
2July  1,  1984 
2July  1,  1984 
July  1,  1998 
July  1,  1997 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  I,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


14.ro        July  I,  1998 


July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

Ji^  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Price       Revision  Date 


266-299 (869-034-roi51-3) 

300-399 (869-034-roi52-1) 

40O-424 (869-034-ro  153-0) 

425-699 (869-034-W 154-8) 

700-789 (869-034-00155-6) 

790-£nd  (869-034-ro  156-4) 


33.ro 
26.ro 
33.ro 
42.ro 
4i.ro 
22.ro 


41  Chapters: 

1, 1-1  to  1-10 i3.ro 

1,1-11  to  Appendix,  2  (2  Reserved) I3.ro 

3-6 I4.ro 

7  6.ro 

8  4.50 

9 i3.ro 

10-17  ^ 9.50 

18,  Vol.  I,  Parts  1-5  I3.ro 

18,  Vol.  II,  Parts  6-19 13.ro 

18,  Vol.  Ill,  Ports  20-52 13.ro 

19-1M  I3.ro 

1-100  (869-034-roi57-2) 13.ro 

101  (869-034-roi58-1) 37.ro 

102-2ro (869-034-00158-9) 15.ro 

201-£nd  (869-034-ro  160-2) 13.ro 

42  Parts: 

1-399  (869-032-ro  160-0)  .. 

400-429 (869-032-roi61-8)  .. 

430-End  (869-032-W 162-6)  .. 


43  Parts: 

1-999  (869-032-roi63-4) 

lOOO-end  (869-032-ro  164-2) 


32.ro 
35.ro 
50.ro 

3i.ro 
50.ro 

44  (869-032-ro  165-1) 31.ro 

45  Parts: 

1-199  (869-032-M166-9) 30.ro 

200^99 (869-032-ro  167-7) IS.M 

500-1199 (869-032-roi68-5) 29.ro 

1200-€nd (869-032-00169-3) 39  M 

46  Parts: 

1-40  (869-032-ro  170-7) 

41-69  (869-032-00171-5) 

70-89  (869-032-ro  172-3) 

90-139 (869-032-ro  173-1) 

140-155 (869-032-ro  174-0) 

156-165 (869-032-ro  175-8) 

166-199 (869-032-001 76-6) 

200-499 (869-032-ro  177-4) 


26.ro 
22.ro 

ll.M 
27.ro 

i5.ro 
20.ro 
26.ro 
2i.ro 

500-End  (869-032-ro  178-2) 17.ro 

47  Parts: 

0-19 (869-032-W179-1)  .. 

20-39  (869-032-roi80-4)  .. 

40-69  (869-032-roi81-2)  .. 

70-79  (869-032-00 182-1)  .. 

80-End  (869-032-ro  183-9)  .. 


34.ro 
27.ro 
23.ro 
33.ro 
43.ro 

48  Cliapters: 

1  (Parts  1-51)  (869-032-roi&4-7) 53.ro 

1  (Parts  52-99)  (869-i)32-ro  185-5) 29.ro 


2  (Ports  201-299) (869-032-ro  186-3) 

3-6 (869-032-roi87-l) 

7-14  (869-832-00188-0) 

15-28  (869-032-ro  189-8) 

29-End  (869-032-roi90-1) 

49  Parts: 

1-99  (869-832-W191-0) 

100-185 (869-032-00192-8)  , 

186-199 (869-032-ro  1 9 W>)  , 

200-399 (869-032-ro  194-4)  . 

400-999 (869-032-ro  195-2)  . 

1000-1199  (869-032-M196-1)  . 

1200-End (869-032-ro  197-9)  . 

50  Parts: 

1-199  (869-032-roi98-7)  . 

200-599 (869-032-ro  199-5)  . 

600-End  (869-032-00200-2)  . 


35.ro 
29.ro 
32.ro 
33.ro 
25.ro 

3i.ro 
50.ro 
ii.ro 
43.ro 
49.ro 
i9,ro 
i4.ro 

4i.ro 
22.ro 
29.ro 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 

JJuly  1,  1984 

JJuly  1,  1984 

JJuty  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

^July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
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TM*  stock  Number  Price      Revision  Date 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00        Jan.  1,  1998 

Comptete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing) 247.00  1997 

Corrplete  set  (one-time  mailing)  264.00  1996 

'  Because  fitle  3  is  on  annud  compilation,  ttm  volome  and  all  previous  volumes 
should  be  retained  as  a  permanent  relererKe  source. 

2  The  July  1,  1985  edition  o»  32  CFR  Parts  1-189  contains  a  note  only  lor 
Ports  1-39  Inclusive.  For  the  lul  text  o<  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  ol  Xily  1,  1984,  containing 
those  parts. 

>The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  Inclusive.  For  the  lull  text  of  procurement  regulations 
In  Chopfers  1  to  49,  consult  the  eleven  CFR  volurries  Issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  omendnoents  to  this  volume  were  promulgoted  durg  the  period  July 
1.  1996  to  June  50,  1997.  The  volume  Issued  July  1.  1996,  should  be  retained. 

*No  amendments  to  this  voKjrrw  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1 ,  1997  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  AprH  1,  1998.  The  CFR  volume  Issued  as  of  April  I,  1997, 
should  be  retained. 
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